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"his  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabtlity  and  legal  effect,  most 
of  which  are  Keyed  to  and  codtfied  in 
the  Code  of  Federal  Regulations,  which  is 
published  u/ider  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  soW 
t>y  tt%  SuperinterxJent  at  Documents. 
Pnces  of  new  boolts  are  listed  In  the 
fkst  FEDERAL  REGISTER  issue  o«  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrftton  Service  , 

7  CFR  Parts  271,  272,  275  and  277 

OArndt.  No.  3281 

RIN  0584-AA76 

Food  Stamp  Program:  Miscellaneous 
Quafity  Control  Provisions  of  the 
Hunger  Prevention  Act  of  1988 

agency:  Food  and  Nutrition  Service, 
*USDA. 

ACTWN:  Final  rule. 

SUMIAMV:  On  January  31, 1991  (56  FR 
373fl)  the  Deparlmenf  of  Agriculture 
published  proposed  changes  to  Food 
Stamp  Program  regulations  based  on 
section  320,  section  602,  and  parts  of 
section  604  of  the  Hunger  Prevention  Act 
of  1986  (Pub.  L  100-435,  enacted 
September  19. 1988).  Section  320 
requires  changes  in  the  corrective  action 
planning  State  agencies  must  complete 
because  of  qvialiJy  control  (QCl  errors. 
Section  602  requires  State  agencies  to 
pay  interest  on  unpaid  QC  related 
claims  assessed  against  State  agencies 
with  payment  error  rates  which  exceed 
an  established  tolerance  level.  The 
portions  of  section  604'which'were 
addressed  involve  the  Food  Stamp  Act 
provisions  relating  to  enhanced  funding 
(an  increased  Federal  share  of  program 
administrative  costs),  and  QC  liabilities 
[the  sharing  of  costs  of  payment  error  by 
State  agencies  with  error  rates  which 
exceed  a  national  error  tolerance  level). 
In  addition,  the  proposed  rule  addressed 
the  issue  of  Federal  sample  sizes  in  QC 
and  certain  technical  changes  in 
mgulations  related  to  State  agency  QC 
sampling.  This  final  rule  addresses 
significant  comments  received  in 
trisponse  to  the  regulatory  changes 
proposed  in  the  rule  published  January 
31.  1991.  \ 


EFFCCnvE  date:  Section  701  of  Public 
Law  100-435  sets  effective  dates  for  the 
various  provisions  of  Public  Law  100- 
435  addressed  in  this  rule.  The 
provisions  contained  in  7  CFR  271.2, 
275.10(a),  275.16(b)(2).  275.23(c).  275.23(e) 
(2),  (3),  (4).  and  (9)  were  effective 
October  1. 1985.  The  provisions 
contained  in  7  CFR  275.1(b).  275.23(d). 
and  277.4(b)  of  this  rule  were  effective 
October  1, 1988.  The  provision  contained 
in  7  CFR  275.16(b)(6)  was  effective  July 
1,1989. 

The  provisions  contained  in  7  CFR   . 
275.11  (a),  and  (b)  are  effecHve 
December  27. 1991.  The  pro\isions 
contained  in  7  CFR  275.3(c)  are  effective 
December  27, 1991.  and  applies  to 
review  periods  starting  with  the  Fiscal 
Year  1991  review  period.  The  provisions 
contained  in  7  CFR  275.23(e)(7)  are 
effective  December  27, 1991.  The 
provisions  contained  in  the 
implementing  paragraph  at  7  CFR 
272.1(g)  including  those  provisions 
relating  to  the  arbitration  of 
underissuance  cases  are  effective 
December  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Knaus,  Chief.  Quality  Control 
Branch.  Program  Accountability 
Division.  Food  and  Nutrition  Service, 
USDA,  Alexandria,  Virginia  22302,  (703) 
305-2472.  . 

SUPPI.EMENTARY  INFORMATION:        ^ 

Classificatioa 

Executive  Order  12291 /Secretary's 
Memorandum  1512-1 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.l 512-1.  Betty  Jo         ^_^^ 
Nelsen,  Administrator  of  the  Food  and^^^ 
Nutrition  Service  (FNS).  has  classified 
this  rule  as  non-major.  The  rule's  effect 
on  the  economy  will  be  less  than  $100 
million.  The  rule  will  have  no  e^ect  on 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  significant 
adverse  effects  on  competition,         c 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.      ..__, 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 


L.  96-354. 94  Stat.  1164.  September  19. 
1980).  Betty  Jo  Nelsen.  Administrator, 
FNS.  has  certified  that  this  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Papemork  Reduction  Act 

One  of  the  provisions  of  this  rule 
modifies  the  required  contents  for  QC 
sampling  plans.  7  CFR  272.2  requires 
each  State  agency  to  submit  a  QC 
sampling  plan  as  part  of  the  annual 
update  of  its  State  Plan  of  Operations 
(OMB  authorization  number  0584-0083). 
Ihe  reporting  burden^for  this  collection 
of  information  is  estimated  to  average  10 
hours  per  response,  including  the  lime 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  modifications  made 
by  this  rule  eliminate  some  superfluous 
sampling  plan  requirements  for  State 
agencies  that  do  not  employ  alternative 
sample  designs.  For  State  agencies  that 
do  employ  alternative  sample  designs, 
the  modifications  simply  clarify  current 
requirements.  The  modifications  will  not 
change  the  average  reporting  burden  of 
10  hours  per  response  for  a  State  agency 
to  prepare  annual  updates  to  its  State 
Plan  of  Operations  aVapproved  under 
0584-0083.  *^ 

No  other  provisions  oTnits-aiiefnaking 
contain  reporting  or  recordkeeping 
requirements  subject  to  approval  by  the 
Onice  of  Management  and  Budget  under 
Ihe  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

r 

Executive  Order  12372 

The  Food  Stamp  Program  (Program)  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  3015.  subpart  V  and  related  notice 
(48  FR  29115.  June  24, 1983).  Jhis  Program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

'  On  January  31, 1991  (56  FR  3788)  the 
Department  of  Agriculture  (Department) 
proposed  regulations  to  amend  the  food 
stamp  QC  system,  primarily  based  on 
mandatory  changes  contained  in  the 
Hunger  Prevention  Act  of  1988.  Public 
Law  100-435.  enacted  September  19. 
1988.  In  addition  to  the  changes  that 
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were  mandated  by  Public  Law  100-435 
the  Department  proposed  several  minor 
changes  related  to  the  QC  system.  These 
changes  included  technical  changes  to 
the  requirements  for  State  agency 
sampling  plans,  and  the  required  federal 
sample  sizes  in  situations  where  State 
agencies  had  not  completed  their 
originally  estimated  required  number  of 
active  QC  reviews,  or  had  implemented 
changes  in  their  sampling  plans  without 
informing  FNS.  A  full  explanation  of  the 
rationale  and  purpose  of  these 
regulatory  changes  was  provided  in  the 
preamble  of  the  proposed  rulemaking. 
This  preamble  deals  with  significant 
issues  raised  by  commenters  and  the 
changes  made  as  a  result  of  their 
comments.  It  is  recommended  that  the 
reader  reference  the  proposed 
rulemaking,  as  well  as  this  final 
rulemaking  for  a  more  complete 
understanding  of  the  regulatory  changes 
that  the  Department  is  implementing. 
The  Department  received  22  comment 
letters  concerning  the  proposed  rule. 

Definitions — Section  271.2 

Three  organizations  provided 
comments  on  thf  proposed  regulatory 
changes  to  §  271.2  regarding  definitions. 
Two  commenters  were  concerned  that 
the  proposed  definition  for 
"overpayment  error  rate"  was  expressed 
as  a  percentage,  and  the  definition  for 
"underpayment  error  rate"  was 
expressed  as  a  ratio.  These  commenters 
recommended  that  the  methodology  foj 
computing  the  overpayment  and 
underpayment  error  rates  be  aligned.  In 
addition,  these  commenters  felt  that  it 
was  inappropriate  for  the  overpayment 
and  underpayment  error  rates  to  be 
computed  separately  and  then  Combined 
to  create  the  payment  error  rate.  One  of 
the  c<Jmmenters  has  suggested  that  the 
denominator  of  the  overpayment  and 
underpayment  error  rates  should  be 
redefined  as  the  sum  of  the  value  of  all 
allotments  issued  plus  the  value  of  all 
allotments  underissued  in  order  to  more 
precisely  assess  overall  payment 
accuracy.  The  Department  is  unable  to 
consider  the  suggested  changes  to  the 
piVposed  regulations  since  the  proposed  . 
regulatory  provisions  are  specifically 
mandated  by  the  law.  Public  Law  100- 
435,  section  604  provides  specific 
language  for  the  definitions  of 
"overpayment  error  rate", 
"underpayment  error  rate",  and 
"payment  error  rate". 

One  commenter  recommended     ^  .,«• 
changes  to  the  definition  of 
"underissuance"  which  would  have 
eliminated  from  the  definition  any  cases 
m  which  the  underissuance  was  caused 
by  a  food  stamp  recipient's  failure  to 
report  changes  in  household 


circumstances.  It  should  be  noted  that 
although  the  Department  has  proposed 
adding  a  new  definition  to  describe 
"underpayment  error  rate",  no  proposal 
to  change  the  definition  of 
"underissuance"  has  been  made. 
Inasmuch  as  no  change  to  the  definition 
of  "underissuance"  was  proposed  in  the 
regulations  published  January  31, 1991 
(56  FR  3788)  the  Department  deems  it 
inappropriate  to  consider  any  change  in 
this  area  as  a  part  of  this  final 
rulemaking.  In  addition,  the  House  of 
Representatives  Committee  on 
Agriculture  Report  (Report  100-828) 
states,  in  part,  "*  *  *  the  Committee 
took  into  consideration  a  number  of 
additional  concerns  that  had  been 
raised  about  the  system  currently  in 
place.  Among  the  concerns  that  were 
not  directly  addressed  in  this  legislation 
were  *  *  *  (3)  the  appropriate  response 
to  the  distinction  between  errors  that 
the  State  agencies  can  correct  and  those 
that  are  most  difficult  to  influence  (the 
so-called  client/agency  definition)  *  *  * 
The  legislation  as  a  whole,  particularly 
the  higher  tolerance  levels,  incorporates 
implicit  relief  if  problems  such  as  those 
listed  above  that  have  in  the  past  made 
it  difficult  for  States  to  achieve  the 
national  error  rate  goal."(H.R.  Report 
No.  100-828.  part  1, 100th  Cong..  2nd 
Sess..  37).  Based  on  this  expression  of 
Congressional  intent,  the  Department  is 

'  the  current  definition  of 
"underls 

Federal  Sample  Ste— Section  275.3 

A  total  of  ten  organizations  provided 
comments  on  the  proposed  regulatory 
changes  to  S  275.3  regarding  Federal 
sample  size.  Six  commenters 
disapproved  of  the  proposed  change 
arguing  that  anything  less  than  the 
currently  required  Federal  sample  sizes 
would  result  in  a  less  accurate,  and 
possibly  statistically  invalid  Federal 
validation  review  of  a  State  agency's 
QC  system.  The  matter  of  accuracy  and 
consistency  was  of  particular  concern  to 
these  commenters  because  the  tolerance 
level  for  QC  fiscal  liabilities  is  based  on 
the  national  performance  measure, 
which  is  in  turn,  based  on  the  Federally 
regressed  Payment  Error  Rates  of  all 
State  agencies  for  a  given  fiscal  year.  In 
general,  the  commenters  concerned  with 
accuracy  made  the  argument  that  any 
decrease  in  the  number  of  cases  in  the 
Federal  sample  would  reduce  the 
statistical  precision  of  the  Federal 
regressed  error  rate.  The  commenters 
concerned  with  consistency  made  the 
argument  that  without  a  specific  formula 
to  be  followed  in  situations  where  a 
State  agency  had  failed  to  complete  its 
originally  estimated  required  number  of 
reviews  or  had  made  changes  in  its 


sampling  plan  without  informing  the 
FNS  Regional  Office,  that  Regional 
Office  QC  staffs  could  apply  the 
provisions  for  a  smaller  sample  size  in  a 
manner  that  was  inconsistent  from 
Region  to  Region,  or  even  from  State  to 
State  within  a  single  Region.  The 
Department  has  considered  the 
comments  concerning  accuracy  but  has 
not  adopted  them.  While  the 
commenters  argue  that  a  less  accurate 
statistical  precision  may  result  from  the 
use  of  a  smaller  Federal  sample,  it 
should  be  recognized  that  it  is  within  the 
power  of  the  State  agencies  to  avoid  this 
possibility  by  completing  their  originally 
estimated  required  number  of  reviews, 
and  informing  the  appropriate  FNS 
Regional  Offices  of  any  changes  in  their 
sampling  plans.  The  Department  is  not 
attempting  to  penalize  State  agencies 
through  this  regulatory  change.  This 
change  is  only  meant  to  enable  the 
Department  to  resolve  situations  which 
are  beyond  the  control  of  the 
Department.  The  concerns  relating  to 
consistency  are  addressed  with  the 
comments  relating  specifically  to  the 
need  for  a  formula  to  be  applied  in  these 
situations. 

Two  commenters  endorsed  the 
proposed  regulatory  change,  but 
indicated  a  need  for  some  formula  to 
establish  the  minimum  required  Federal 
sample  size.  Three  other  commenters 
disapproved  of  the  change  specifically 
because  no  formula  was  included  in  the 
proposed  regulatory  language.  The 
Department  has  considered  these 
comments,  along  with  the  concerns 
regarding  consistency,  and  decided  to 
adopt  them.  In  proposing  this  regulatory 
change  it  was  not  the  intent  of  the 
Department  to  remove  all  Federal 
sample  size  requirements  in  situations 
where  a  State  agency  had  failed  to 
complete  its  required  number  of  Yexiews 
or  had  made  changes  in  its  sampling 
plan  without  informing  the  FNS  Regional 
Office.  The  Department  has  added 
language  to  the  regulations  to  indicate 
that  any  shortage  in  the  Federal  sample 
will  be  based  on  the  magnitude  of  the 
State  agency's  failure  to  complete  its 
originally  estimated  required  number  of 
cases.  Essentially  this  jvill  mean  a 
proportional  reduction  in  sample  sizes 
as  suggested  by  one  of  the  commenters. 
For  example,  if  a  State  agency's  sample 
size  is  1200,  the  Federal  sub-sample  is 
400,  and  the  Federal  selection  interval  is 
3  (1200/400).  If  the  State  agency 
completes  only  1000  cases,  the  Federal 
sample  selected  would  be  only  333  cases 
(1000/3).  The  shortfall  that  would  be 
allowed  for  the  Federal  sample  would 
be  67  cases  (the  200  cases  the  State 
agency  failed  to  complete  divided  by  the 
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sampling  plan  without  informing  the 
FNS  Regional  Office,  that  Regional 
Office  QC  staffs  could  apply  the 
provisions  for  a  smaller  sample  size  in  a 
manner  that  was  inconsistent  from 
Region  to  Region,  or  even  from  State  to 
State  within  a  single  Region.  The 
Department  has  considered  the 
comments  concerning  accuracy  but  has 
not  adopted  them.  While  the 
commenters  argue  that  a  less  accurate 
statistical  precision  may  result  from  the 
use  of  a  smaller  Federal  sample,  it 
should  be  recognized  that  it  is  within  the 
power  of  the  State  agencies  to  avoid  this 
possibility  by  completing  their  originally 
estimated  required  number  of  reviews, 
and  informing  the  appropriate  FNS 
Regional  Offices  of  any  changes  in  their 
sampling  plans.  The  Department  is  not 
attempting  to  penalize  State  agencies 
through  this  regulatory  change.  This 
change  is  only  meant  to  enable  the 
Department  to  resolve  situations  which 
are  beyond  the  control  of  the 
Department.  The  concerns  relating  to 
consistency  are  addressed  with  the 
comments  relating  specifically  to  the 
need  for  a  formula  to  be  applied  in  these 
situations. 

Two  commenters  endorsed  the 
proposed  regulatory  change,  but 
indicated  a  need  for  some  formula  to 
establish  the  minimum  required  Federal 
sample  size.  Three  other  commenters 
disapproved  of  the  change  specifically 
because  no  formula  was  included  in  the 
proposed  regulatory  language.  The 
Department  has  considered  these 
comments,  along  with  the  concerns 
regarding  consistency,  and  decided  to 
adopt  them.  In  proposing  this  regulatory 
change  it  was  not  the  intent  of  the 
Department  to  remove  all  Federal 
sample  size  requirements  in  situations 
where  a  State  agency  had  failed  to 
complete  its  required  number  ofY«siews 
or  had  made  changes  in  its  sampling 
plan  without  informing  the  FNS  Regional 
Office.  The  Department  has  added 
language  to  the  regulations  to  indicate 
that  any  shortage  in  the  Federal  sample 
will  be  based  on  the  magnitude  of  the 
State  agency's  failure  to  complete  its 
originally  estimated  required  number  of 
cases.  Essentially  this  will  mean  a 
proportional  reduction  in  sample  sizes 
as  suggested  by  one  of  the  commenters. 
For  example,  if  a  State  agency's  sample 
size  is  1200,  the  Federal  sub-sample  is 
400,  and  the  Federal  selection  interval  is 
3  (1200/400).  If  the  State  agency 
completes  only  1000  cases,  the  Federal 
sample  selected  would  be  only  333  cases 
(1000/3).  The  shortfall  that  would  be 
allowed  for  the  Federal  sample  would 
be  67  cases  (the  200  cases  the  State 
agency  failed  to  c6mplete  divided  by  the 


Federal  sampling  interval  of  3  (200/3)). 
This  will  make  the  Federal  shortfall 
proportionate  to  the  State  agency's 
shortfall  (200/1200  or  16.66%  vs.  67/400 
or  ia75%). 

State  Agency  Sampling— Section  275.11 

Three  organizations  provided 
comments  on  the  proposed  regulatory 
changes  to  S  275.11  regarding  State 
agency  sampling  plans.  One  commeifter 
has  pointed  out  that  the  proposed 
regulatory  language  would  still  require 
Slate  agencies  with  integrated  sampling 
designs  to  document  all  the  criteria  to  be 
met  for  alternate  sampling  designs.  This 
commenter  argues  that  most  State 
agencies  have  been  integrating  samples 
for  years,  and  it  would  be  a  waste  of 
effort  for  these  State  agencies  to 
annually  address  the  four  criteria  that 
apply  only  to  alternative  sample 
designs.  The  Department  has  considered 
this  comment  and  decided  to  adopt  it. 
The  final  regulatory  language  specifies 
that  only  State  agencies  proposing 
sampling  plans  with  non-proportional 
integrated  sampling,  or  alternative 
sampling  designs  must  document 
compliance  with  the  approval  criteria  in 
paragraph  (b)(4)  of  this  section. 

One  commenter  disapproved  of  the 
proposed  change.  This  commenter  felt 
that  it  was  good  Statistical  practice  to 
detail  and  document  the  four  criteria  in 
question  for  all  sampling  plans,  not  just 
those  plans  employing  an  alternative 
design.  The  Department  has  considered 
this  comment  but  decided  not  to  adopt 
it.  For  State  agencies  employing 
systematic  or  simple  random  sampling 
plans  the  four  criteria  do  not«pply.  For 
example,  it  is  impossible  for  a  State 
agency  to  demonstrate  a  precision 
which  is  equal  to  or  better  than  the 
precision  of  systematic  sampling  if  it  is 
using  a  systematic  sampling  plan. 
Similarly,  it  is  impossible  to  describe 
weighting  procedures  for  a  systematic  or 
simple  random  sampling  plan  which 
doeajiot  employ  weighting.  One 
commenter  felt  that  requiring  State 
agencies  to  explain  their  procedures, 
even  if  a  systematic  or  simple  random 
design  is  used,  would  help  ensure  that 
QC  staff  are  in  fact  knowledgeable 
about  statistical  theory  and  data 
systems  management  procedures.  For 
this  reason,  this  commenter 
recommended  that  the  four  criteria  not 
be  eliminated  from  any  sampling  plans. 
The  Department  has  considered  this 
comment  but  decided  not  to  adopt  it.  As 
already  indicated,  the  four  criteria  do 
not  apply  to  systematic  and  simple 
random  sampling  plans.  If  State 
agencies  employing  these  plans  wish  to 
have  their  statistical  staffs  address 
these  four  criteria  as  a  training  exercise. 
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the  regulations  will  not  prohibit  this 
practice.  " 

Corrective  Action  Plans  {CAPsJ — 
Section  275.16 

A  total  of  seven  organizations 
provided  comments  on  the  proposed 
regulatory  changes  to  {  275.16  regarding 
Corrective  Action  Plans  (CAPs). 

State  Agencies  Not  Entitled  to  Enhanced 
Funding 

Four  commenters  opposed  the 
proposed  change  in  regulations  at  7  CFR 
275.16(b)(2)  to  require  the  development 
of  a  CAP  by  any  State  agencies  that  did 
not  quahfy  for  enhanced  funding.  In 
general,  these  commenters  felt  that 
CAPs  should  not  be  mandated  in 
situations  where  State  agencies  did  not 
exceed  the  tolerance  level  for  fiscal 
sanctions  (lowest  ever  national  average 
payment  error  rate  plus  1  percent).  The 
Department  is  unable  to  consider  any 
suggested  changes  to  the  proposed 
regulations  which  are  specifically 
mandated  by  the  law.  Public  Law  100- 
435,  section  604  specifically  mandates 
that  "the  Secretary  shall  foster 
management  improvements  by  the 
States  pursuant  to  subsection  (b)  by 
requiring  State  agencies  other  than 
those  receiving  adjustments  under 
subparagraph  (A)  (related  to  enhanced 
funding)  to  develop  and  implement 
corrective  action  plans  to  reduce 
payment  errors". 

Systemic  Problems  Resulting  in 
Underissuances.  or  Improper  Denials 
and  Terminations 

The  comments  from  the  other  three 
organizations  relating  to  the  proposed 
regulatory  changes  regarding  CAPs 
dealt  specifically  with  the  Department's 
proposal  to  require  the  development  of  a 
CAP  in  situations  where 
underissuances.  or  improper  denials/ 
terminations  are  the  result  of  State 
agencyp^ctices.  rules,  or  procedures 
which  a^e  inconsistent  with  the  Food 
Stamp  Act,  or  regulations  and  policies  of^ 
the  Secretary.  One  commenter  pointed 
out  that  Public  Law  100-435,  section  320 
does  not  specifically  mandate  the 
development  of  a  corrective  action  plan 
in  these  situations,  only  that  steps  be 
taken  to  prevent  a  recurrence  of  such 
errors.  This  commenter,  along  with  one 
other,  suggested  that  if  CAPs  were  going 
to  be  required  for  systemic  problems, 
that  the  regulations  more  clearly  define 
what  constitutes  a  systemic  problem, 
and  that  standards  be  developed  to 
determine  when  a  CAP  would  be 
needed.  It  was  suggested,  as  an  ' 
example,  that  CAPs  only  be  required  if 
systemic  problems  resulted  in^-a  negative 
'error  rate  of  one  percent  or  more,  and/or 
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an  underissuance  error  rate  of  two 
percent  or  more.  The  Department  has 
considered  these  comments  but  decided 
not  to  adopt  them.  Public  Law  100-135. 
section  320  states,  in  part,  that  State 
agencies  "shall  take  other  steps  to 
prevent  a  recurrence  of  such  errors 
where  such  error  was  caused  by  the 
application  of  State  agency  practices, 
rules  or  procedures  inconsistent  with  the 
requirements  of  this  (Food  Stamp)  Act 
or  with  regulations  or  policies  of  the 
Secretary  issued  under  the  authority  of 
this  Act."  While  Public  Law  100-435 
does  not  specifically  require  the 
development  of  a  CAP  in  order  to 
prevent  a  recurrence  of  such  errors  the 
Department  deems  corrective  action 
planning  to  be  the  most  suitable  method 
of  insuring  that  appropriate  efforts  are 
taken  to  correct  systemic  problems.  In 
regards  to  the  suggestion  that  systemic 
errors  be  defined  to  include  standards 
su^h  as  a. negative  error  rate  of  one 
percent,  and/or  an  underissuance  rate  of 
two  percent,  the  Department  deems  it 
inappropriate  to  apply  such  standards  in 
situations  where  Food  Stamp  Program 
recipients  are  being  harmed,  through  the 
loss  of  benefits,  due  to  the  rules, 
practices,  or  procedurp«'onh«  State 
agency.  In  such  situarfions  the 
Department  considers  it  important  that 
corrective  action  be  taken,  regardless  of 
the  number  of  recipients  or  magnitude  of 
the  errors  involved. 

One  commenter  has  recommended 
that  the  CAPs  for  systemic  problems  be 
kept  simple,  rather  than  requiring  the 
usual  detailed  narrative  and  statistical 
analysis  that  typicjblly  is  part  of  a  CAP. 
The  Department  notes  that  the  content 
requirement  for  CAPs  is  specified  in  7 
CFR  275.17(b).  In  the  case  of  systemic 
problems,  the  CAPs  need  only  be  as 
detailed  as  is  necessary  to  meet  the 
basic  requirements  contained  in  that 
section  of  the  regulations. 

Determination  of  State  Agency  Program 
Performance — Section  275.23 

National  Pdyment-Error  "Tolerance 
Level/State  Agencies  Subject  to 
Liabilities 

.A  total  of  twelve  organizations 
provided  comments  on  the  proposed 
regulatory  changes  to  §  275.23(e) 
regarding  the  estabhshment  of  a 
nationaipayment-error  tolerance 
measure,  the  determination  of  payment 
error  rates,  and  the  calculation  of  QC 
liability  claims.  One  commenter 
endorsed  the  establishment  of  a 
category^ot  subject  to  either  liabilities 
or  enhanced  funding.  Four  commenters 
objected  toUfagJiroposed  tolerance  level 
as  a  basis  forestaBlishinf 


ling  QC  liabilities. 
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Two  of  these  commenters  acknowledged 
that  the  proposed  provisions  are 
required  in  Public  Law  100-435.  but 
\objected  anyway.  The  other  two 
commenters  proposed  that  the  tolerance 
level  be  the  national  average  for  each 
year  plus  1  percent  (rather  than  the 
lowest  national  average  ever  achieved), 
or  that  separate  tolerance  levels  be 
established  for  each  State  agency.  "Jhe 
Department  is  unable  to  consider  the 
changes  suggested  by  these  comments. 
Public  Law  100-435.  section  604 
mandates,  in  part,  that  "Ct)he  announced 
national  performance  measure  shall  be 
used  to  establish  a  payment-error 

'  tolerance  level.  Such  tolerance  level  for 
any  fiscal  year  will  be  one  percentage 
point  added  to  the  lowest  national 
performance  measure  ever  announced 
up  to  and  including  such  fiscal  year 

■  under  this  section.  The  payment-error 
tolerance  level  shall  be  used  in 
determining  the  State  share  of  the  cost 
of  payment  error  *  *  *". 

One  commenter  objected^o  QC 
liabilities  being  based  on  total  food 
stamp  issuance  in  a  State  rather  than  on 
administrative  funding.  The  Department 
is  also  unable  to  consider  this 
suggestion.  Public  Law  100-435,  sect'on 
604  mandates,  in  part,  that  "the  State 
agency  shall  pay  to  the  Secretary  an 
amount  equal  to  its  payment  error  rate 
less  such  tolerance  level  times  the  total 
valae  of  allotments  issued  in  such  a 
fiscal  year  by  such  State  agency." 

Two  commenters  were  concerned  that 
once  established,  the  National 
Performance  Measure  for  a  given  fiscal 
year  is  not  subject  to  change,  although 
individual  State  agency  payment  error 
rates  are  subject  to  change  as  a  result  of 
arbitration  or  correction  of 
computational  problems.  These 
commenters  felt  that  either  the  deadline 
for  announcing  the  national  performance 
measure  should  be  extended,  or  that 
FNS  should  be  required  to  complete  all 
arbitrations  prior  to  the  announcement 
of  the  national  measure,  even  if  it  meant 
agreeing  with  the  State  agency's 
position  by  default.  The  Department  has 
considered  these  comments  but  has  not 
adopted  them.  Sections  16(c)(5)  and  (6) 
of  the  Food  Stamp  Act  mandate  that  the 
Department  determine  State  agencies' 
payment  error  rates,  announce  a 
national  performance  measure  based  on 
these  error  rates,  and  notify  the  State 
agencies  of  these  rates  within  nine 
months  following  the  end  of  each  fiscal 
year  ()une  30).  Because  it  is  legislatively 
mandated  that  FNS  make  its 
announcement  no  later  than  |une  30 
each  year  the  Department  cannot 
consider  the  suggestion  that  the 
deadline  for  announcing  the  national 


performance  measure  be  extended.  In 
the  matter  of  arbitration  decisions,  the 
Department  recognizes  that  State 
agency  error  rates,  and  subsequently, 
the  national  average,  may  change  as  a 
result  of  arbitration  decisions  arrived  at 
after  the  deadline  for  announcement  of 
the  national  performance  measure. 
However,  it  is  anticipated  that  the 
number  of  such  cases  will  be  small.  In 
addition,  it  should  be  recognized  that 
any  arbitration  decisions  made  after  the 
announcement  of  the  national 
performance  measure  which  uphold  a 
State  agency's  position  would  tend  to 
lower  the  State  agency's  payment  error 
rate,  and  subsequently,  the  national 
average.  Thus,  a  national  performance 
measure  subject  to  change  after  its 
announcement,  would  create  a  lower, 
■^nd  possibly  more  difficult  to  achieve 
payment-error  tolerance  level.  Despite 
the  fixed  nature  of  the  national 
performance  measure,  arbitration 
decisions  subsequent  to  the 
announcement  will  continue  to  be 
incorporated  into  the  State  agencies* 
final  payment  error  rates  and  the 
determination  of  any  QC  claim  assessed 
against  a  State  agency. 

Three  commenters  have  argued  that 
the  error-rate  estimation  procedures  that 
FNS  currently  uses  in  determining  the 
payment  error  rate,  and  has  proposed  to 
use  in  determining  the  redefined 
payment  error  rate,  are  inaccurate,  and 
have  made  recommendations  for 
alternative  procedures.  The  Department 
has  considered  these  comments  but  has 
not  adopted  them.  The  Department 
believes  that  the  current  procedures  are 
statistically  sound.  As  indicated  in  the 
preamble  of  the  proposed  rulemaking, 
extensive  research  has  demonstrated 
that  the  Department's  error-rate 
estimation  procedures  produce 
statistically  valid  results  (Morris 
Hansen  and  Benjamin  Tepping,  A 
Statistical  Evaluation  of  Food  Stamp 
Quality  Control  (1987)). 

One  commenter  disagrees  with  the 
use  of  point  estimates  of  sampling  to 
define  and  determine  the  payment  error 
rate.  Another  commenter  objects  to  the 
overissuance  and  underissuance  error 
rates  being  regressed  separately,  and 
then  combined  to  determine  a  State 
agency's  payment  error  rate.  The 
Department  is  unable  to  consider  these 
suggested  changes.  Public  Law  100-435, 
section  604  provides  specific  language 
for  the  definitions  of  "overpayment  error 
rate",  "underpayment  error  rate",  and 
"payment  error  rate"  including  the  use 
of  the  point  estimates,  and  the  fact  that 
the  payment  error  rate  is  the  sum  of  the 
separately  determined  overpayment  and 
underpayment  error  rates.  The 


Department  is  unable  to  consider  any 
suggested  changes  to  the  proposed 
regulations  which  are  specifically 
mandated  by  the  law. 

One  commenter  disagreed  with  the 
method  FNS  uses  to  adjust  an  error  rate 
to  compensate  for  nonsampling  errors.  It 
should  be  noted  that  although  the 
Department  proposed  a  technical 
change  in  the  regulatory  language  so 
that  the  narrative  description  of  the  non- 
completion  adjustment  would  be 
replaced  with  the  equivalent  calculation 
formulas,  no  proposal  was  made  to 
change  the  actual  procedures.  Inasmuch 
as  no  change  to  the  procedures  for 
adjusting  for  non-completion  has  been 
made  or  proposed,  the  Department 
deems  it  inappropriate  to  consider  any 
change  in  this  area  as  a  part  of  this  final 
rulemaking. 

State  Agencies  Entitled  to  Enhanced 
Funding 

A  total  of  six  organizations  provided 
comments  on  the  proposed  regulatory 
changes  to  §  275.23(d)(2)  regarding 
entitlement  to  enhanced  administrative 
funding.  One  commenter  argued  that  a     , 
payment  error  rate  of  6  percent  was  too 
low  a  benchmark  to  set  in  order  to 
qualify  for  enhanced  funding.  Two 
commenters  disapproved  of  the 
proposed  provision  that  a  Slate  agency's 
payment  error  rate  must  be  at  least  one 
full  tenth  of  a  percentage  point  under  six 
percent  (at  least  5.90  percent),  with 
enhanced  funding  increasing  in  distinct 
one  percent  increments  for  each  full 
tenth  of  a  percentage  point  below  the 
5.90  percent  level,  before  qualifying  for 
enhanced  funding.  The  Department  is 
unable  to  consider  these  suggestions  to 
amend  the  proposed  rule.  Public  Law 
100-435,  section  604  mandates,  in  part, 
that  "the  Secretary  shall  adjust  a  Stale 
agency's  federally  funded  share  of 
administrative  costs  *  *  *  by  increasing 
such  share  of  all  such  administrative 
costs  by  one  percentage  point  to  a 
maximum  of  60  percent  of  all  such 
administrative  costs  for  each  full  one- 
tenth  of  a  percentage  point  by  which  the 
payment  error  rate  is  less  than  6 
percent.  *  •  *  ". 

Four  comments  concerned  the 
stipulation  in  the  proposed  regulations 
that  a  State  agency  must  have  a 
negative  case  error  rate  that  is  less  than 
the  national  weighted  mean  negative 
case  rate  for  the  prior  fiscal  year  in 
order  to  qualify  for  enhanced  funding. 
One  commenter  felt  that  there  should  be 
no  requirement  to  meet  goals  for  the 
negative  error  rate  in  order  to  qualify  for 
enhanced  funding.  The  Department  is 
unable  to  accommodate  these 
commenters  because  Public  Law  lOO- 
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Department  is  unable  to  consider  any 
suggested  changes  to  the  proposed 
regulations  which  are  specifically 
mandated  by  the  law. 

One  commenter  disagreed  with  the 
method  FNS  uses  to  adjust  an  error  rate 
to  compensate  for  nonsampling  errors.  It 
should  be  noted  that  although  the 
Department  proposed  a  technical 
change  in  the  regulatory  language  so 
that  the  narrative  description  of  the  non- 
completion  adjustment  would  be 
replaced  with  the  equivalent  calculation 
formulas,  no  proposal  was  made  to 
change  the  actual  procedures.  Inasmuch 
as  no  change  to  the  procedures  for 
adjusting  for  non-completion  has  been 
made  or  proposed,  the  Department 
deems  it  inappropriate  to  consider  any 
change  in  this  area  as  a  part  of  this  Hnal 
rulemaking. 

State  Agencies  Entitled  to  Enhanced 
Funding 

A  total  of  six  organizations  provided 
comments  on  the  proposed  regulatory 
changes  to  §  275.23(d)(2)  regarding 
entitlement  to  enhanced  administrative 
funding.  One  commenter  argued  that  a     / 
payment  error  rate  of  6  percent  was  too 
low  a  benchmark  to  set  in  order  to 
qualify  for  enhanced  funding.  Two 
commenters  disapproved  of  the 
proposed  provision  that  a  State  agency's 
payment  error  rate  must  be  at  least  one 
full  tenth  of  a  percentage  point  under  six 
percent  (at  least  5.90  percent),  with 
enhanced  funding  increasing  in  distinct 
one  percent  increments  for  each  full 
tenth  of  a  percentage  point  below  the 
5.90  percent  level,  before  qualifying  for 
enhanced  funding.  The  Department  is 
unable  to  consider  these  suggestions  to 
amend  the  proposed  rule.  Public  Law 
100-435,  section  604  mandates,  in  part. 
that  "the  Secretary  shall  adjust  a  State 
agency's  federally  funded  share  of 
administrative  costs  *  *  *  by  increasing 
such  share  of  all  such  administrative 
costs  by  one  percentage  point  to  a 
maximum  of  60  percent  of  all  such 
administrative  costs  for  each  full  one- 
tenth  of  a  percentage  point  by  which  the 
payment  error  rate  is  less  than  6 
percent.  *  *  *  ". 

Four  comments  concerned  the 
stipulation  in  the  proposed  regulations 
that  a  State  agency  must  have  a 
negative  case  error  rate  that  is  less  than 
the  national  weighted  mean  negative 
case  rate  for  the  prior  fiscal  year  in 
order  to  qualify  for  enhanced  funding. 
One  commenter  fell  that  there  should  be 
no  requirement  to  meet  goals  for  the 
negative  error  rate  in  order  to  qualify  for 
enhanced  funding.  The  Department  is 
unable  to  accommodate  these 
commenters  because  Public  Law  100- 
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435,  section  604  mandates,  in  part,  that 
'tonly  States  whose  rate  of  invalid 
decisions  in  denying  eligibility  is  less 
than  a  nationwide  percentage  that  the 
Secretary  determines  to  be  reasonable 
shall  be  entitled  to  the  adjustment 
prescribed  in  this  subsection  (enhanced 
funding)". 

One  commenter  stated  that  the 
national  weighted  mean  negative  case 
rate  has  never  been  established  or 
described,  and  requested  a  description 
of  how  the  rate  is  determined.  One 
commenter  wanted  justification  for  why 
the  proposed  procedures  use  the 
national  weighted  mean  average  as  the 
benchmark  for  enhanced  funding.  The 
national  weighted  mean  negative  case 
rate  is  a  weighted  average  of  the  actual 
individual  State  agency  reported 
negative  case  error  rates.  The  weights 
are  based  on  estimates  of  the  States' 
average  monthly  negative  case 
caseloads  that  are  subject  to  review. 
The  national  weighted  mean  negative 
case  rate  is  calculated  and  reported 
each  year  by  the  statistical  staff  of  the 
FNS  National  Office.  With  respect  to  the 
use  of  the  national  weighted  mean 
negative  case  rate  as  a  benchmark  for 
enhanced  funding  the  Department  notes 
that  this  rate  was  first  placed  into 
regulations  as  a  target  goal  for  enhanced 
funding  in  an  interim  rulemaking 
published  May  27, 1983  (48  FR  23797). 
Since  this  rate  has  been  used  as  a  target 
for  the  qualification  for  enhanced 
funding  since  Fiscal  Year  1983,  it  should 
be  familiar  to  all  State  agencies  by  this 
time.  Following  concerns  expressed  by 
State  agencies  that  using  the  rate  for  the 
same  fiscal  year  in  which  the  State 
agencies  were  trying  to  qualify  for 
enhanced  funding  did  not  provide  a 
quantified  target  known  in  advance  of 
the  review  period,  the  Department 
changed  the  goal  to  the  national 
weighted  mean  negative  error  rate  for 
the  prior  fiscal  year  in  the  final 
rulemaking  published  on  February  17. 
1984  (49  FR  6292).  The  Department 
deems  the  national  weighted  mean 
negative  error  rate  for  the  prior  fiscal 
year  to  be  a  reasonable,  equitable 
benchmark  for  entitlement  to  enhanced 
administrative  funding  for  which  the 
goal  will  be  known  in  advance  and  yet 
is  related  to  standards  met  by  many 
State  agencies.  In  addition,  the  House  of 
Representatives  Committee  on 
Agriculture  Report  (Report  100-828) 
states,  in  part,  "*  *  *  the  Committee 
expects  the  Secretary  to  continue  the 
current  method  of  setting  the  standard 
for  invalid  denials  and  terminations  that 
is  used  in  determining  eligibility  for 
enhanced  funding  until  any  legislated 
changes  occur  following  the  completion 


of  the  study  mandated  elsewhere  in  this 
section."  (H.R.  Report  No.  100-828,  part 
1.  lOOfh  Cong.,  2nd  Sess..  33).  Based  on 
this  expression  of  Congressional  intent, 
the  Department  is  retaining  the  national 
weighted  mean  negative  error  rate  for 
the  prior  fiscal  year  as  the  benchmark 
for  entitlement  to  enhanced  • 

administrative  funding. 

One  commenter  addressed  the  review 
procedures  for  a  specific  group  of 
negative  cases.  While  the  Department 
deems  it  inappropriate  to  address  this 
comment  as  part  of  this  rule  (since  no 
proposal  to  change  the  review 
procedures  on  negative  cases  has  been 
made]  it  will  consider  the  comment 
when  examining  proposals  to  revise 
negative  case  review  procedures.  This 
review  is  currently  underway. 

Interest  Charges 

A  total  of  eight  organizations  provided 
comments  on  the  proposed  regulatory 
changes  to  §  275.23(e)(9)  regarding 
interest  charges. 

One  commenter  opposed  all  aspects 
of  the  statutory  provisions  and 
regulatory  proposals  concerning  interest 
charges.  Four  commenters  opposed  the 
proposal  to  begin  charging  interest  (if  a 
State  agency  is  appealing  the  claim) 
from  the  date  of  (he  decision  on  the 
administrative  appeal,  or  2  years  after 
the  date  the  bill  for  the  claim  is 
received,  whichever  is  earlier.  These 
commenters  felt  that  the  collection  of 
interest  for  a  period  prior  to  the 
completion  of  the  administrative  appeal 
process  was  inequitable.  The  ^ 

Department  is  unable  to  consider  these 
suggested  changes  in  the  proposed  rule. 
Public  Law  100-435,  section  602 
mandates  the  imposing  of  interest  on 
QC  claims,  and  in  part,  specifically 
requires  that  "If  the  State  agency 
appeals  such  claim  (in  whole  or  in  part), 
the  interest  on  any  unpaid  portion  of  the 
claim  shall  accrue  from  the  date  of  the 
decision  on  the  administrative  appeal, 
or  from  a  date  that  is  2  years  after  the 
date  the  bill  is  received,  whichever  is 
earlier,  until  the  date  the  unpaid  portion 
of  the  paymerrtJs Received." 

Two  commenters  expressed  concern 
that  the  interest  provisions  would 
provide  incentive  for  State  agencies  to 
resolve  QC  claims  rapidly,  but  would 
provide  no  such  incentive  to  the  Federal 
government  to  resolve  these  claims.  It 
should  be  stressed  that  Public  Law  100- 
435.  section  602  specifies  that  if  a  State 
agency  pays  a  claim  at  any  lime  during 
the  appeal  process,  and  the  claim  is 
subsequently  overturned  through 
administrative  or  judicial  appeal,  that 
the  amount  paid  would  be  returned, 
together  with  interest  accruing  from  the 
date  of  payment  to  the  date  it  is 


returned.  The  Department  anticipates 
that  some  State  agencies  may  pay  QC 
claims,  while  continuing  to  pursue  an 
appeal,  in  order  to  avoid  the  possibility 
of  interest  payments.  In  such  cases  the 
Federal  government  would  be  required 
to  pay  interest  to  State  agencies  which 
eventually  won  their  appeals.  The 
Department  would  therefore  have  an 
incentive  to  see  a  speedy  resolution  to 
claims. 

One  commenter  was  concerned  that 
the  proposed  regulations  did  not  address 
any  requirements  on  the  part  of  State 
agencies  to  report  interest  accrued  on 
QC  clainls.  nor  go  into  specifics  on  how 
it  should  be  reported,  verified,  and 
monhtored.  The  Department  does  not 
anticipate  any  requirements  on  the  pari 
of  State  agencies  to  report,  verify,  or 
monitor  interest  accrued  on  QC  claims. 
The  Financial  Management  staffs  of  the 
servicing  finance  offices  currently 
responsible  for  the  billings  of  QC  claims 
(the  FNS  Regional  Offices)  shall  be 
responsible  for  the  collection  of  interest. 

One  commenter  felt  that  State 
agencies  and  the  general  public  have  a 
right  to  know  how  indebtedness  to  the 
Federal  government  will  be  calculated.  ^ 
and  that  the  methodology  used  to 
calculate  the  interest  should  be  specified 
in  the  regulatory  language  rather  than 
explained  in  the  "Background"  section. 
The  Department  has  adopted  this 
suggested  change  in  the  proposed  rule. 
The  methodology  to  be  used  in 
calculating  interest  has  been  included  in 
the  regulatory  language  at  7  CFR 
275.23(e)(9)(iii)  in  this  final  rule. 

Claims  Collection 

A  total  of  three  organizations 
provided  comments  on  the  proposed 
change  in  regulatory  language  at  7  CFR 
275.23(e)  regarding  the  payment  of  QC 
liability  claims.  The  current  wording  of 
the  regulations  specifies  that  "FNS  shall 
reduce  the  money  it  pays  for  the  State       ^ 
agency's  Food  Stamp  Ptogram 
administrative  costs  *  *  *"  in  order  to 
collect  a  QC  claim.  The  Department  has 
proposed  to  change  this  language  to  "the 
State  agency  shall  pay  or  have  its  share 

of  administrative  costs  reduced 

in  order  to  collect  a  QC  claim.  One 
commenter  endorsed  the  proposal  to 
allow  alternative  methods  of  payment 
for  QC  liability  claims.  One  commenter 
has  expressed  concern  over  the 
statement  in  the  preamble  to  the 
proposed  rule  indicating  that  the 
Department  retains  the  authority  under 
section  13(a)(1)  of  the  Food  Stamp  Act 
to  reduce  administrative  funding  in  • 

order  to  collect  unpaid  claims  assessed 
against  State  agencies  (56  FR  3792).  This     • 
commenter  interpreted  this  statement  as 


^ 
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an  attempt  on  the  part  of  FNS  to  assert 
authority  to  collect  a  QC  claim  prior  to 
the  completion  of  any  admir^istrative  or 
judicial  appeal  of  the  claim.  This 
commenter  is  mistaken  as  to  the 
Department's  intentions  regarding  QC 
claims  collections,  as  addressed  in  the 
proposed  rulemaking.  Contrary  to  the 
commenter's  concern,  it  is  the 
Department's  intention  to  only  address 
the  method  of  collection,  not  when  the 
collection  would  be  made  as  part  of 
these  rules. 
One  commenter  was  concerned  that^ 
t  FMS  retains  ultimate  authority  to  reduce 
administrative  funding.  The  commenter 
saw  this  as  meaning  that  any  time  FNS 
did  not  like  an.altemative  method  of 
payment  proposed  by  a  State  agency 
FNS  could  unilaterally  reject  the 
alternative  method  and  withhold 
administrative  funding  to  collect  a  QC 
claim.  This  commenter  proposed  the  use 
of  an  arbitrator  to  intervene  when  FNS 
and  a  State  agency  could  not  arrive  at  a 
mutually  agreed  upon  alternative 
method  of  payment.  The  Department  has 
considered  this  comment  but  has  not 
adopted  it  as  it  would  be  in  conflict  with 
the  provisions  of  the  Food  Stamp  Act    "^ 
which  specifies  in  section  13(a)(1)  that 
"(t)he  Secretary  shall  have  the  power  to 
reduce  amounts  otherwise  due  to  a  State 
agency  under  section  16  of  this  Act  to 
collect  unpaid  claims  assessed  against 
the  State  agency  if  the  State  agency  has 
declined  or  exhausted  its  appeal  rights 
under  section  14  of  this  Act". 

Arbitration  for  Underissuance  Cases 

A  total  of  three  organizations 
provided  comments  on  the  proposal  to 
allow  a  60  day  period  of  time  for  State 
agencies  to  request  arbitration  of  any 
federally  subsampled  underissuance 
cases  for  which  (he  State  agency 
received  FNS  regional  office  QC  findings 
or  regional  Arbitrator  findings  on  or 
after  February  22. 1988  (the  effective 
date  of  a  final  rule  published  on  January 
21. 1988  (53  FR  1603)  which  limited  to  28 
days  the  timeframe  for  State  agencies 
requesting  arbitration).  This  would 
apply  to  any  subsampled  case  in  which 
the  State  agency,  FNS  regional  office  QC 
unit,  or  regional  Arbitrator  had 
concluded  that  an  underissuance  had 
existed. 

Two  commenters  endorsed  the 
proposed  60  day  arbitration  period.  The 
third  commenter  endorsed  the  60  day 
arbitration  period,  but  suggested  that  it 
apply  to  any  underissuance  cases 
retroactive  to  October  1. 1985  (the 
effective  date  for  the  change  to  the 
definition  for  "payment  error  rate"  so 
that  underissuances  would  be  included 
in  the  definition).  This  suggestion  was 
based  primarily  on  another  suggestion 


from  this  commenter  that  the  definition 
of  what  constitutes  an  underissuance 
case  be  changed  effective  October  1. 
1985.  As  noted  in  the  section  entitled 
Definitions— Section  27^.2  the 
Department  is  not  chai^ging  the 
definition  of  "underis^ance". 
Therefore,  the  Departtnent  has  decided 
not  to  adopt  the  suggestion  that  the 
arbitration  period  apply  to  all 
underissuances  dating  back  to  O 
1. 1985.  A  paragraph  has  been  included 
^in  this  final  rule  at  7  CFR  272.1(g)(119) 
-providing  for  a  60  day  arbitration  period 
for  any  underissuance  cases  for  whicf 
Federal  findings  were  received  on,  or 
after  February  22. 1988. 

Implementation 

The  provision  of  section  604  that 
amended  section  16(c)  of  the  Food 
Stamp  Act,  relating  to  the  requirement 
to  develop  a  CAP  if  a  State  agency  does 
not  qualify  for  enhanced  funding,  was 
effective  and  implemented  on  October  1. 
1985.  The  corrective  action  provision  of 
section  320  was  effective  and 
implemented  on  July  1, 1989.  The 
provisions  regarding  State  agency    ■ 
sampling  plans  are  effective  and  must 
be  implemented  December  27. 1991.  The 
provisions  regarding  the  arbitration  of 
underissuance  cases  are  effective 
December  27, 1991.  and  must  be 
implemented  by  January  27, 1992. 


List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-Social  programs. 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements.    . 

7  CFR  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting,  and 
recordkeeping  requirements. 

7  CFR  Part  277 

Food  stamps.  Government  procedure. 
Grant  programs-Social  programs. 
Investigations.  Records.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  271.  272.  275  and  277  of 
subchapter  C  of  chapter  II  of  title  7  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  2011-2031. 

2.  In  §  271,2.  the  definition  of 
■payment  error  rate"  and 
"underissuance  error  rate"  are  revised 
and  two  new  definitions  "overpayment 
error  rate"  and  "underpayment  error 
rate"  are  added  in  alphabetical  order. 

The  revision  and  additions  read  as 
follows: 

271.2    Definitions. 

•         #         *         * 

verpaymenl  error  rate  means  the 
percentage  of  the  value  of  all  allotments 
sued  in  a  fiscal  year  that  are  either: 

(1)  Issued  to  households  that  fail  to 
meet  basic  program  eligibility 
requirements,  or 

(2)  Overissued  to  eligible  households. 
Payment  error  rate  means  the  sum  of 

the  point  estimates  of  two  component 
error  rates:  an  overpayment  error  rate 
and  an  underpayment  error  rate.  Each 
component  error  rate  is  the  value  of 
allotments  either  overissued  or 
underissued  expressed  as  a  percentage 
of  all  allotments  issued  to  completed 
active  sample  cases,  excluding  those 
cases  processed  by  SSA  personnel  or 
participating  in  certain  demonstration 
projects  designated  by  FNS. 
*        •        *        «        *  / 

Underissuance  error  rate'.  (See 
Underpayment  error  rate.) 

Underpayment  error  rate  means  the 
ratio  of  the  value  of  allotments 
underissued  to  recipient  households  to 
the  total  value  of  allotments  issued  in  a 
fiscal  year  by  a  State  agency. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2031. 

4.  In  §  272.1,  a  new  paragraph  (g)(119) 
is  added  in  numerical  order  to  read  as 

follows: 

§  272. 1    General  terms  and  conditions. 

(g)  Implementation.  •  •  * 
(119)  Amendment  No.  328.  (ij  The 
requirements  for  State  agencies  to  begin 
implementation  or  corrective  action  for 
deficiencies  which  are  the  cause  for 
non-entitlement  to  enhanced  funding  for 
the  Fiscal  Year  1986  review  period,  and 
review  periods  thereafter  were  effective 
as  of  October  1. 1985.  pursuant  to 
section  604  of  Public  Law  100-435. 

(ii)  The  requirements  for  State 
agencies  to  begin  the  implementation  of 
corrective  action  for  deficiencies  which 
result  in  underissuances.  improper 


ember  27.  1991  /  Rules  and  Regulations 


definition 
ssuance 
tober  1, 
entitled 

3 

le 

IS  decided 
laf  the 
I    . 
oO 
1  included 

1(8)(119) 
fion  period 
for  which- 
:d  on.  or 


4  that 
Food 
luiremenl 
gency  does 
iing,  was 
1  October  1, 
revision  of 
I 

The 
[ency    . 
and  must 
7, 1991.  The 
tration  of 
ctive 
be 
1992. 


id 
nt 


stamps, 
ams. 


id 

Hjrting,  and 


procedure, 
ams, 
orting  and 

the 

and  277  of 
F  title  7  Code 
mended  as 


>RMATION 

jr  part  271 


Aulborily:  7  U.S.C.  2011-2031. 

2.  In  §  271.2.  the  definition  of 
"payment  error  rate"  and 
"underissuance  error  rate"  are  revised 
and  two  new  definitions  "overpayment 
error  rate"  and  "underpayment  error 
rale"  are  added  in  alphabetical  order. 

The  revision  and  additions  read  as 
follows: 

271.2    Definitions. 

•         #         *         * 

yerpayment  error  role  means  the 
enlage  of  the  value  of  all  allotments 
sued  in  a  fiscal  year  that  are  either: 

(1)  Issued  to  households  that  fail  to 
meet  basic  program  eligibility 
requirements,  or 

(2)  Overissued  to  eligible  households. 
Payment  error  rate  means  the  sum  of 

the  point  estimates  of  two  component 
error  rates:  an  overpayment  error  rate 
and  an  underpayment  error  rate.  Each 
component  error  rate  is  the  value  of 
allotments  either  overissued  or 
underissued  expressed  as  a  percentage 
of  all  allotments  issued  to  completed 
active  sample  cases,  excluding  those 
cases  processed  by  SSA  personnel  or 
participating  in  certain  demonstration 
projects  designated  by  FNS.  - 

Underissuance  error  rate'  (See 
Underpayment  error  rate.) 

Underpayment  error  rate  means  the 
ratio  of  the  value  of  allotments 
underissued  to  recipient  households  to 
the  total  value  of  allotments  issued  in  a 
fiscal  year  by  a  State  agency. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  7  US.C  2011-2031. 

4.  In  §  272.1,  a  new  paragraph  (g)(119) 
is  added  in  numerical  order  to  read  as 

follows: 

§  272. 1    General  terms  and  conditions. 

(g)  Implementation.  •  •  * 
(119)  Amendment  No.  328.  (i)  The 
requirements  for  State  agencies  to  begin 
implementation  or  corrective  action  for 
deficiencies  which  are  the  cause  for 
non-entitlement  to  enhanced  funding  for 
the  Fiscal  Year  1986  review  period,  and 
review  periods  thereafter  were  efTective 
as  of  October  1, 1985,  pursuant  to 
section  604  of  Public  Law  100-435. 

(ii)  The  requirements  for  State 
agencies  to  begin  the  implementation  of 
corrective-action  for  deficiencies  which 
result  in  underissuances.  improper 
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denials  or  improper  terminations  of 
benefits  to  eligible  households  where 
such  errors  are  caused  by  State  agency 
rules,  practices  or  procedures  were 
effective  July  1. 1989.  pursuant  to  section 
320  of  Public  Law  100-435.  The 
corrective  action  must  address  all  such 
deficiencies  which  occurred  on  or  after 
July  1, 1989. 

(iii)  The  State  agency  shall  have  until 
December  27, 1991.  to  implement 
changes  in  the  development  of  quality 
control  sampling  plans,  such  that  only 
those  State  agencies  proposing  non- 
proportional  integrated,  or  other 
alternative  sampling  plan  designs  must: 

(A)  Demonstrate  that  the  alternative 
design  provides  payment  error  rate 
estimates  with  equal-or-better  predicted 
precision  than  would  be  obtained  had 
the  State  agency  reviewed  simple 
random  samples  of  the  sizes  specified  in 
S  275.11(b)(1)  of  the  regulations, 

(B)  Describe  all  weighting,  and 
estimation  procedures  if  the  sample 
(design  is  non-self-weighted,  or  uses  a 
sampling  technique  other  than 
systematic  sampling, 

(C)  Demonstrate  that  self-weighting  is 
actually  achieved  in  sample  designs 
claimed  to  be  self-weighting. 

(iv)  The  State  agency  shall  have  until 
January  27, 1992,  to  request  regional 
arbitration  of  any  federally  subsampled 
underissuance  cases  for  which  the  State 
agency  received  FNS  regional  office  QC 
findings  on  or  after  February  22, 1988. 

(v)  The  State  agency  shall  have  until 
January  27, 1992,  to  request  national 
arbitration  of  any  regional  arbitration 
decisions  involving  underissuance  cases 
for  which  the  State  agency  received  FNS 
regional  arbitration  findings  on  or  after 
JFebruary  22, 1988. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

5.  The  authority  citation  for  part  275 
continues  to  read  as  follovvs: 

Authority:  7  U.S.C.  2011-2031. 

6.  In  §  275.1,  paragraph  (b)  is  revised  ' 
o  read  as  follows: 

§  275.1    General  scope  and  purpose. 

*         *         *         * 

(b)(1)  The  Food  Stamp  Act  authorizes 
the  Secretary  to  pay  each  State  agency 
an  amount  equal  to  50  percent  of  all 
administrative  costs  involved  in  each 
State  agency's  operation  of  the  program. 
The  Act  further  authorizes  the  Secretary 
to  increase  the  percentage  share  if: 

(i)  The  State  agency's  payment  error 
rate  is  less  than  or  equal  to  5.90  percent, 
and 

(ii)  The  State  agency's  negative  case 
error  rate  is  less  than  the  national 


weighted  mean  negative  case  error  rate 
for  the  prior  fiscal  year. 

(2)  If  a  State  agency  qualifies  for  an 
increased  percentage  share,  the  amount 
of  increase  will  be  an  additional 
percentage  point  for  each  full  tenth  of  a 
percentage  point  by  which  the  payment 
error  rate  is  less  than  six  percent,  up  to 
a  maximum  of  60  percent  of 
administrative  costs.  Those  State 
agencies  not  receiving  the  increased 
share  of  funding  shall  develop  and 
implement  corrective  action  plans  to 
reduce  payment  errors.  Corrective 
action  shall  be  completed  as  requi^d  in 
subpart  E  of  this  section. 

7.  In  §  275.3: 

a.  Paragraphs  (c)(l)(i)(A)  and 
(c)(3)(i)(A)  are  revised; 

b.  Paragraphs  (c)(l)(i)(B)  and 
(c)(3)(i)(B)  are  redesignated  as 
paragraphs  (c)(l)(i)(C)  and  (c)(3)(i)(C) 
respectively; 

c.  New  paragraphs  (c)(l)(i)(B)  and 
(c)(3)(i)(B)  are  added. 

The  revisions  and  additions  read  as 
followsr 

§  275.3    Federal  monitoriog. 

***** 

(c)  Validation  of  State  Agency  Error 
Rates.  '  *  * 
ll]  Payment  error  rate.  '  *  * 
(i)  *  *  * 

(A)  In  the  above  formula,  n  is  the 
minimum  number  of  Federal  review 
sample  cases  which  must  be  selected 
when  conducting  a  validation  review, 
except  that  FNS  may  select  a  lower 
number  of  sample  cases  if: 

[1)  The  State  agency  does  not  report  a 
change  in  sampling  procedures 
associated  with  a  revision  in  its  required 
sample  size  within  10  days  of  effecting 
the  change;  and/or 

^2]  The  State  agency  does  not 
complete  the  number  of  case  reviews 
specified  in  its  approved  sampling  plan. 

(B)  The  reduction  in  the  number  of 
Federal  cases  selected  will  be  equal  to 
the  number  of  cases  that  would  have 
been  selected  had  the  Federal  sampling 
interval  been  applied  to  the  State 
agency's  shortfall  in  its  required  sample 
size.  This  number  may  not  be  exact  due 
to  random  starts  and  rounding. 

*        *        *        • .      * 

(3)  Negative  case  error  rate.  *  *  * 
(i)  *  *  * 

(A)  In  the  above  formula,  n  is  the 
minimum  number  of  Federal  review 
sample  cases  which  must  be  selected 
when  conducting  a  validation  review^ 
except  that  FNS  may  select  a  lower  '. 
number  of  sample  cases  if:  ^ 

(7)  The  State  agency  does  not  report  a 
change  in  sampling  procedures 
associated  with  a  revision  in  its  required 


sample  size  within  10  days  of  effecting 
the  change:  and/or 

[2]  The  Stgte  agency  does  not 
complete  tHe-mimber  of  case  reviews 
specified  in  its  approved  sampling  plan. 

(B)  The  reduction  in  the  number  of 
Federal  cases  selected  will  be  equal  to 
the  number  of  cases  that  would  have 
been  selected  had  the  Federal  sampling 
interval  been  applied  to  the  State 
agency's  shortfall  in  its  required  sample 
size.  This  number  may  not  be  exact  due 
to  random  starts  and  rounding. 
***** 

§275.10    [Amended] 

8.  In  §  275.10,  the  last  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  "with  combined  payment 
error  and  underissuance  error  rates  of  5 
percent  or  more"  and  adding  the  words 
"that  is  not  entitled  to  enhanced 
funding"  in  their  place. 

9.  In  §275.11: 

a.  The  introductory  text  of  paragraph 
(a)(2)  is  amended  by  adding  a  new 
sentence  between  the  heading  and  the 
first  sentence; 

b.  Paragraphs  (a)(2)(ii),  (a)(2)(iii). 
(a)(2)(iv),  and  (a)(2)(v)  are  removed,  and 
paragraphs  (a)(2)(vi),  (a)(2)(vii),  and 
(a)(2)(viii)  are  redesignated  as 
paragraphs  (a)(2)(ii),  (a)(2)(iii),  and 
(a)(2)(iv)  respectively; 

c.  The  last  sentence  of  paragraph 
(b)(4)  is  revised: 

d.  New  paragraphs  (b)(4)(i).  (b)(4)(ii). 
and  (b)(4)(iii)  are  added. 

The  revision  and  additions  read  as 
follows:  , 

§275.11    Sampling. 

[a]  Sampling  plan.*  *  * 

(2)  Criteria.  Sampling  plans  proposing 
non-proportional  integrated  sampling,  or 
other  alternative  designs  shall  document 
compliance  with  the  approval  criteria  in 
paragraph  (b)(4)  t)f  this  section.  *  *  * 

***** 

(b)  Sample  size.  *  *  * 

(4)  Alternative  designs.  *  *  *  To 
receive  FNS  approval,  proposals  for  any 
type  of  alternative  design  must: 

(i)  Demonstrate  that  the  alternative 
design  provides  payment  error  rate 
estimates  with  equal-or-better  predicted 
precision  than  would  be  obtained  had 
the  State  agency  reviewed  simple 
random  samples  of  the  sizes  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(ii)  Describe  all  weighting,  and 
estimation  procedures  if  the  sample 
design  is  non-self-weighted,  or  uses  a 
sampling  technique  other  than 
systematic  sampling. 

4>' 
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(iii)  Demonstrate  that  self-weighting  is 
actually  achieved  in  sample  designs 
claimed  to  be  self-weighting. 

«  *  «  *  4 

10.  In  §  275.16: 

a.  Paragraph  (b)(2)  is  revised; 

b.  A  new  paragraph  (b)(6)  is  added. 
The  revision  and  addition  read  as 

follows: 

§275.1C    Corrective  action  piafming. 

•  *  •  •  • 

(b)  *  •  • 

(2)  Are  the  cause  for  non-entitlement 
to  enhanced  funding  for  any  reporting 
period  (actions  to  correct  errors  in 
individual  cases  however,  shall  not  be 
submitted  as  part  of  the  State  agency's 

corrective  action  plan): 

***** 

(6)  Result  in  anderissiiances,  improper 
denials,  or  improper  terminations  of 
benefits  to  el^ble  households  where 
such  errors  are  caused  by  State  agency 

rules,  practices  or  procedures. 

***** 

11.  In  S  275J3: 

a  Paragraph  (c)(2)  is  revised: 

b.  Paragraph  (cl(3)  is  amended  by 
adding  the  words  "Prior  to  Fiscal  Year 
1986."  at  the  beginning  of  the  text  of  that 
paragraph: 

c.  Paragraph  (d)(2]  is  revised: 

d.  The  heading  of  paragraph  (e)(2)  is 
revised: 

^e.  Paragraph  (e)(2)(i)  is  revised: 

f.  The  heading  of  paragraph  (e)(3)  is 
revised: 

g.  Paragraphs  (e)(4).  (e)(5).  (e)(6)  and 
(e)(7)  are  redesignated  as  (e)(5),  (e)(6). 
(e)(7)  and  (e)(8),  respectively  and  a  new 
paragraph  (e)(4)  is  added; 

h.  Newly  redesignated  paragrapi. 
(e)(7)(i)  is  revised: 

i.  Newly  redesignated  paragraph 
(eK7)(iii)  is  revised* 

y.  A  new  paragraph  (e)(9)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  275.23    Determination  of  State  agency 
program  performance. 

***** 

(c)  State  agency  error  rates.  •  *  • 

(2)  Payment  error  rate. 

(i)  For  fiscal  years  prior  to  Fiscal  Year 
1986,  the  payment  error  rate  shall 
include  the  value  of  the  allotments 
overissued,  including  overissnances  to 
ineligible  cases,  for  those  cases  included 
in  the  active  error  rate. 

(it)  For  Fiscal  Year  1986  and 
subsequent  fiscal  years,  the  payment 
error  rate  shall  include  the  value  of  the 
allotments  overissued,  including  those  to 
ineligible  cases,  and  the  value  of 
allotments  aoderissued  for  those  cases 


included  in  the  active  error  rale. 


[d)  Federal  enhanced  funding.  *  *  * 
(2)  After  validation  and  any  necessary 

adjustment  of  estimated  error  rates: 

(i)  A  State  agency  with  a  combined 
payment  error  rate  and  underissuance 
error  rate  of  less  than  five  percent  for  an 
annual  review  period  for  Fiscal  Year  . 
1983  through  Fiscal  Year  1985,  or  a 
payment  error  rate  of  less  than  five 
percent  for  an  annual  review  period  for 
Fiscal  Year  1986  through  Fiscal  Year 
1988.  shall  be  eligible  for  a  60  percent 
Federally  funded  share  of  administrative 
costs,  provided  that  the^ale  agency's 
negative  case  error  rate  for  that  period 
is  less  than  the  national  wei^ted  mean 
negative  case  error  rate  for  the  prior 
fiscal  year, 

(ii)  Begirming  with  Fiscal  Year  1989,  a 
State  agency  with  a  payment  error  rate 
less  than  or  equal  to  5.90  percent  and 
with  a  rtegative  case  error  rate  less  than 
the  national  weighted  mean  negative 
case  rale  for  the  prior  fiscal  year  will 
have  its  Federally  funded  share  of 
administrative  costs  increased  by  one 
percentage  point  to  a  maximum  of  60 
percent  for  each  full  one-tenth  of  a 
percentage  point  by  which  the  payment 
error  rate  is  less  than  six  percent. 
***** 

(e)  State  agencies '  liabilities  for 
payment  error  rates. 

***** 

(2)  Establishment  of  payment  error 
rate  goals — Fiscal  Year  1983  through 
Fiscal  Year  1985. 

(i)  Each  State  agency's  payment  error 
rate  goal  for  Fiscal  Year  1983  shall  be 
nine  percent.  Each  State  agency's 
payment  error  rate  goal  for  Fiscal  Year 
1964  shall  be  seven  percent.  Each  State 
agency's  payment  error  rate  goal  for 
Fiscal  Year  1985  shall  be  five  percent. 
State  agencies'  payment  error  rates  for 
any  fiscal  year  shall  be  derived  from  the 
review  period  corresponding  to  the 

fiscal  year. 
***** 

(3)  State  agencies  failing  to  achieve 
payment  error  rate  goals — Fiscal  Year 
1983  through  Fiscal  Year  1985.  *  *  * 

(4)  State  agencies'  liabilities  for 
payment  error — Fiscal  Year  19B6  and 
Beyond.  Each  State  agency  that  fails  to 
achieve  its  payment  error  rale  goal 
during  a  fiscal  year  shall  be  liable  as 
specified  m  the  following  paragraphs. 

(i)  For  Fiscal  Year  1986  and 
subsequent  years,  FNS  shall  armounce  a 
national  performance  measure  within 
nine  months  following  the  end  of  each 
fiscal  year  that  is  the  sum  of  the 
products  of  each  State  egeficy's  payment 


error  rate  limes  that  State  agency's 
proportion  of  the  total  value  of  national 
allotments  issued  for  the  fiscal  year 
using  the  most  recent  issuance  data 
available  at  the  time  the  Slate  agency  is 
initially  notified  of  its  payment  error 
rate.  Once  announced,  the  national        < 
performance  measure  for  a  given  fiscal/ 
year  will  not  be  subject  to  change.  Thi^ 
national  performance  measure  is  use^i  to 
establish  a  payment-error  tolerance 
level.  The  payment-error  tolerance  level 
for  any  fiscal  year  shall  be  one 
percentage  point  added  to  the  lowest 
national  performance  measure  ever 
announced  up  to  and  including  such 
fiscal  year. 

(ii)  For  any  fiscal  year  in  which  a 
Stale  agency's  payment  error  rate 
exceeds  the  payment-error  tolerance 
level,  the  State  agency  shall  pay  or  have 
its  share  of  administrative  costs  reduced 
by  an  amount  equal  to  the  difference 
between  its  payment  error  rale  less  such 
tolerance  level  as  a  quantity,  multiplied 
by  the  total  value  of  the  allotments 
issued  in  the  fiscal  year  by  that  Stale 
agency. 


(7)  Determination  of  payment  error 
rates.  '  '  ' 

(i)  Once  the  Federal  case  reviews 
have  been  completed  and  all  differences 
with  the  State  agency  have  been 
identified,  FNS  shall  calculate  regressed 
error  rales  using  the  following  linear 
regression  equations. 

(A)  y,'=yi  -(-bi(Xi  -Xi),  where  yi'*Ts 
the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households:  yi  is  the  average  value  of 
allotments  overissued  to  eligible  and 
ineligible  households  in  the  rereview 
sample  according  to  the  Federal  finding, 
bi  is  the  estimate  of  the  regression 
coefficient  regressing  the  Fed^al 
findings  of  allotments  overissued  to 
eligible  and  ineligible  households  on  the 
corresponding  State  agency  findings.  Xi 
is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  rereview  sample 
according  to  Slate  agency  findings,  and 
Xi  is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  full  quality  control 
sample  according  to  Stale  agency's 
findings.  In  stratified  sample  designs  Yi. 
Xi,  and  xi  are  weighted  averages  and  bi 
is  a  combined  regression  coefficient  in 
which  stratum  weights  sum  to  1.0  and 
are  proportional  to  the  estimated 
stratum  caseloads  subject  to  review. 

(B)  y2'  =  ys  -t-  bifXj  -  xi),  where  yj'  is 
the  average  value  of  allotments 
underissued  to  households  included  in 
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error  rate  times  that  State  agency's 
proportion  of  the  total  value  of  national 
allotments  issued  for  the  fiscal  year 
using  the  most  recent  issuance  data 
available  at  the  time  the  State  agency  is 
initially  notified  of  its  payment  error 
rate.  Once  announced,  the  national        < 
performance  measure  for  a  given  fiscal/ 
year  will  not  be  subject  to  change.  Thi^ 
national  performance  measure  is  useji  to 
establish  a  payment-error  tolerance 
level.  The  payment-error  tolerance  level 
for  any  fiscal  year  shall  be  one 
percentage  point  added  to  the  lowest 
national  performance  measure  ever 
announced  up  to  and  including  such 
fiscal  year. 

(li)  For  any  fiscal  year  in  which  a 
State  agency's  payment  error  rate 
exceeds  the  payment-error  tolerance 
level,  the  State  agency  shall  pay  or  have 
its  share  of  administrative  costs  reduced 
by  an  amount  equal  to  the  difference 
between  its  payment  error  rate  less  such 
tolerance  level  as  a  quantity,  multiplied 
by  the  total  value  of  the  allotments 
issued  in  the  fiscal  year  by  that  State 
agency. 
*        «        •        •        « 

(7)  Determination  of  payment  error 
rates.  '  '  ' 

(i)  Once  the  Federal  case  reviews 
have  been  completed  and  all  differences 
with  the  State  agency  have  been 
identified.  FNS  shall  calculate  regressed 
error  rates  using  the  following  linear 
regression  equations. 

(A)  y,'=yi  -(-b,(Xi-Xi).  where  yi'ns 
the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households;  yi  is  the  average  value  of 
allotments  overissued  to  eligible  and 
ineligible  households  in  the  rere\iew 
sample  according  to  the  Federal  finding, 
bi  is  the  estimate  of  the  regression 
coefficient  regressing  the  Ijed^al 
findings  of  allotments  overissued  to 
eligible  and  ii>eligible  households  on  the 
corresponding  State  agency  findings,  x, 
is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  rereview  sample 
according  to  State  agency  findings,  and" 
Xi  is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  full  quality  control 
sample  according  to  State  agency's 
findings.  In  stratified  sample  designs  Yi. 
Xi.  and  xi  are  weighted  averages  and  b, 
is  a  combined  regression  coefficient  in 
which  stratum  weights  sum  to  1.0  and 
are  proportional  to  the  estimated 
stratum  caseloads  subject  to  review. 

(B)  y2'  =  y2-t-bi(X2-xj).  where  y2'  is 
the  average  value  of  allotments 
underissued  to  households  included  in 
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the  active  error  rale,  y2  is  the  average 
value  of  allotments  underissued  to 
participating  households  in  the  rereview 
$ample  according  to  the  Federal  finding. 
th  is  the  estimate  of  the  regression 
oefficient  regressing  the  Federal 
ndings  of  allotments  underissued  to 
articipating  households  on  the 
orresponding  State  agency  findings,  x.. 
is  the  average  value  of  allotments 
anderissued  to  participating  households 
in  the  rereview  sample  according  to 
State  agency  findings,  and  Xj  is  the 

iiverage  value  of  allotments  underissued 
o  participating  households  in  the  full 
luality  control  sample  according  to  the 
$tate  agency's  findings.  In  stratified 
$ample  designs  y?.  X2,  and  xj  are 
Weighted  averages  and  bi  is  a  combined 
Regression  coefficient  in  which  stratum 
Weights  sum  to  1.0  and  are  proportional 
\o  tm  estimated  stratum  caseloads 
^ubjfert-ttrfpview. 

(C)  The  regressed  error  rates  are  given 
\)y  rr^yi'/u,  yielding  the  regressed 

verpayment  error  rate,  and  ri'=y2'lu. 
ielding  the  regressed  underpayment 
rror  rate,  where  u  is  the  average  value 
f  allotments  issued  to  participating 
ouseholds^n  the  State  agency  sample. 

(D)  After  application  of  the 
adjustment  provisions  of  paragraph 
(e)(7)(iii)  of  this  section,  the  adjusted 
regressed  payment  error  rate  shall  be 
calculated  to  yield  the  State  agency's 
payment  error  rate  for  use  in  the 
reduced  and  enhanced  funding 
determinations  described  in  paragraphs 
fd]  and  (e)  of  this  section.  Prior  to  Fiscal 
Year  1986,  the  adjusted  regressed 

ayment  error  rale  is  given  by  n".  For 
iscal  Year  1986  and  after,  the  adjusted 
egressed  payment  error  rate  is  given  by 
■-f-rj".  f^ 

«  •  *  •  * 

'    (iii)  Should  a  State  agency  fail  to 

[complete  all  of  its  required  sample  size. 

FNS  shall  adjust  the  State  agency's 

Regressed  error  rates  using  the  following 

{equations: 

!    (A)  ri"=r,'-(-2(l-C)Si.  where  r,"  is  the 

ladjusted  regressed  overpayment  error 

Eate.  n'  is  the  regressed  overpayment 
rror  rate  computed  from  the  formula  in 
paragraph  (e)(7)(i)(C]  of  this  section,  C  is 
the  State  agency's  rate  of  completion  of 
its  required  sample  size  expressed  as  a 
decimal  value,  and  Si  is  the  standard 
error  of  the  Slate  agency  sample 
overpayment  error  rate.  If  a  State 
agency  completes  all  of  its  required 
,-s^mple  size,  then  ri"  =  ri'. 

(B)  Tt" =Ti -k-2[l-C]Si,  where  r2"  is  the 
adjusted  regressed  underpayment  error 
rale,  ro'  is  the  regressed  underpayment 
error  rate  computed  from  the  formula  in 


paragraph  (e)(7)(i)(C)  of  this  section,  C  is 
the  State  agency's  rate  of  completion  of 
its  required  sample  size  expressed  as  a 
decimal  value,  and  S2  is  the  stadBard 
error  of  the  State  agency  sample 
underpayment  error  rale.  If  a  State 
agency  completes  all  of  its  required 
sample  size,  then  r2"  =  r2'. 
*        «        •        «        * 

(9)  interest  charges,  (i)  To  the  extent 
that  a  State  agency  does  not  pay  a  claim 
established  under  §  275.23(e)(4)  within 
30  days  from  the  date  on  which  the  bill 
for  collection  (after  a  determination  on 
any  request  for  a  waiver  for  good  cause) 
is  received  by  the  Slate  agency,  the 
State  agency  shall  be  liable  for  interest 
on  any  unpaid  portion  of  such  claim 
accruing  from  the  dale  on  which  the  bill 
for  collection  was  received  by  the  Slate 
agency.  This  situation  applits  unless  the 
State  agency  appeals  the  claim  under 
§  276.7  of  the  regulations.  If  the  Slate 
agency  agrees  to  pay  the  claim  through 
reducUBn  in  Federal  financial 
partinpation  for  administrative  costs. 
-4his  agreement  shall  be  considered  to  be 
paying  the  claim.  If  the  Slate  agency 
appeals  such  claim  (in  whole  or  in  pari), 
the  interest  on  any  unpaid  portion  of  the 
claim  shall  accrue  from  the  date  of  the 
decision  on  the  administrative  appeal, 
or  from  a  date  that  is  2  years  after  the 
dale  the  bill  is  received,  whichever  is 
earlier,  until  the  dale  the  unpaid  portion 
of  the  payment  is  received. 

(ii)  If  the  State  agency  pays  such  claim 
(in, whole  or  in  part)  and  the  claim  is 
subsequently  overturned  through 
administrative  or  judicial  appeal,  any 
amounts  paid  by  die  Slate  agency  above 
what  is  actually  due  shall  be  promptly 
returned  vdth  interest,  accruing  from  the 
date  the  payment  was  received  until  the 
date  the  payment  is  returned. 

(iii)  Any  interest  assessed  under  this 
paragraph  shall  be  computed  at  a  rate 
determined  by  the  Secretary  based  on 
the  average  of  the  bond  equivalent  of 
the  weekly  96-day  Treasury  bill  auction 
rates  during  the  period  such  interest 
accrues.  The  bond  equivalent  is  the 
discount  rate  (i.e.,  the  price  the  bond  is 
actually  sold  for  as  opposed  to  its  face 
value)  determined  by  the  weekly 
auction  (i.e.,  the  difference  between  the 
discount  rate  and  face  value)  converted  . 
to  an  annualized  figure..  The  Secretary 
shall  Hse  the  investment  rate  (i.e.,  the 
rate  for  365  days)  compourided  in  simple 
interest  for  the  period  for  which  the 
claim  is  not  paid,Jnt^rest  billings  shall 
be  made  quarterly  with  the  initial  billing 
accruing  from  the  date  the  interest  is 
first  due.  Because  the  discount  rate  for 


Treasury  bills  is  issued  weekly,  the 
interest  rale  for  Slate  agency  claims 
shall  be  averaged  for  tlje  appropriate 
weeks. 

PART  277-PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

12.  "The  authority  citation  for  part  27^ 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

13.  In  §  277.4: 

a.  Paragraph  (b)(2)  is  revised; 

§  277.4    (AmendMll 

b.  Paragraph  (b)(B).  is  amended  by 
changing  the  regulatory  reference  to 

"§  275.25  "  to  read  "§  275.23 ". 
The  revision  reads  as  follows: 

§277.4    Fundino. 

*  «  *  •  * 

(b)  Federal  Reimbursement  Rate, 

•  *  * 

(2)  A  Stale  agency's  federally  funded 
share  of  Food  Stamp  Program 
adrnini^rative  costs  shall  be  increased 
when  its  error  rate,  as  determined 
through  the  quality  control  process 
described  in  part  275,  meets  certain 
standards. 

(i)  For  the  period  beginning  October  1. 
1982,  through  September  30. 198a  a 
State  agency  with  a  payment  error  rate 
of  five  percent  or  less  in  the 
corresponding  fiscal  year  shall  have  its 
federally  funded  share  of  Program 
administrative  costs  increased  to  60 
percent,  provided  that  the  Slate  agency's 
negative  case  error  rale  is  less  than  IIm; 
national  weighted  mean  negative  case 
rate  for  the  fiscal  year  prior  to  the 
period  of  enhanced  funding. 

(ii)  For  the  period  beginning  October 
1. 1988.  and  review  periods  thereafter,  a 
Slate  agency  with  a  payment  error  rate 
less  than  or  equal  to  5.90  percent  and 
with  a  negative  case  error  rate  less  than 
the  National  weighted  mean  negative 
case  error  rate  for  the  prior  fiscal  year 
shall  have  its  Federally  funded  share  of 
Food  Stamp  Program  administrative 
costs  increased  by  one  percentage  point 
to  a  maximum  of  60  percent  for  each  full 
.one-tenth  of  a  percentage  point  by 
which  the  payment  error  rate  is  less 
than  six  percent. 
*        «        *        *        * 

Dated:  November  19. 1991. 
Betty  |o  Nelaen. 
Administrator. 

|FR  Doc.  91-282ae  Filed  n-26-m;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

(Regulation  D;  Docket  No.  R-0741  ] 

Reserve  Requirements  of  Depository 
Institutions;  Reserve  Requirement 
Ratios 


agency:  Board  of  Governors  of  the 
Federal  Reserve  System^ 

action:  Final  rule. 


m/* 


summary:  The  Board  is  amending  12 
CFR  part  204  (Regulation  D— Reserve 
Requirements  of  Depository  Institutions) 
to  increase  the  amount  of  transaction 
accounts  subject  to  a  reserve 
requirement  ratio  of  three  percent,  as 
required  by  section  19(b)(2)(C)  of  the 
Federal  Reserve  Act  (12  U.S.C. 
461(b)(2)(C)),  from  $41.1  million  to  $42.2 
million  of  net  transaction  accounts.  This 
adjustment  is  known  as  the  low  reserve 
tranche  adjustment.  The  Board  has 
increased  from  $3.4  million  to  $3.6 
million  the  amount  of  reservable 
liabilities  of  each  depository  institution 
that  is  subject  to  a  reserve  requirement 
of  zero  percent.  This  action  is  required 
by  section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(ll)(B)). 
and  the  adjustment  is  known  as" the 
reservable  liabilities  exemption 
adjustment.  The  Board  is  also  increasing 
from  $44.0  million  to  $44.8  million  the 
deposit  cutoff  level  that  is  used  in 
conjunction  with  the  reservable 
liabilities  exemption  amount  to 
determine  the  frequency  of  deposit 
reporting. 

DATES:  Effective  Date:  December  17, 
1991. 

Compliance  Dates:  For  depository 
institutions  that  report  weekly,  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  be  effective  on -the 
reserve  computation  period  that  begins 
Tuesday,  December  24, 1991.  and  on  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  December 
26, 1991.  For  institutions  that  report 
quarterly,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  will  be  effective 
on  the  reserve  computation  period  that 
begins  Tuesday,  December  17, 1991, "and 
on  the  corresponding  reserve 
maintenance  period  that  begins 
Thursday,  January  16. 1992.  For  all 
depository  institutions,  the  increase  in 
the  deposit  cutoff  level  will  be  used  to 
screen  institutions  in  the  second  quarter 
of  1992  to  determine  the  reporting 
frequency  for  the  twelve  month  period 
that  begins  in  September  1992. 


FOR  FURTHER  INFORMATION  CONTACT 

Patrick  J.  McDivitf.  Attorney  (202/452- 
3818).  Legal  Division,  or  )une  O'Brien. 
Economist  (202/452-3790).  Division  of 
Monetary  Affairs;  for  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544);  Board  of  Governors  of  the  Federal 
Reseive  System,  Washington,  DC  20551. 
SUPPl£MENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act 
requires  each  depository  institution  to 
maintain  reserves  against  its  transaction 
accounts  and  nonpersonal  time  deposits, 
as  prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  section  19(b)(2)  were  set  at  three 
percent  for  total  transaction  accounts  of 
$25  million  or  less  and  at  12  percent  on 
total  transaction  accounts  above  $25 
million  for  each  depository  institution. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
for  the  next  calendar  year  the  total 
dollar  amount  of  the  transaction  account 
tranche  against  which  reserves  must  be 
maintained  at  a  ratio  of  three  percent. 
The  adjustment  in  the  tranche  is  to  be  80 
percent  of  the  percentage  change  in  total 
transaction  accounts  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  June  30  prior  to  the 
adjustment. 

Currently,  the  low  reserve  tranche  on 
transaction  accounts  is  $41.1  million. 
The  increase  in  the  total  of  net 
transaction  accounts  of  all  depository 
institutions  from  June  30. 1990.  to  June 
30, 1991  was  3.3  percent  (from  $592.7 
billion  to  $612.1  billion).  In  accordance 
with  section  19(b)(2).  the  Board  is 
amending  Regulation  D  to  increase  the 
low  reserve  tranche  for  transaction 
accounts  for  1992  by  $1.1  million  to  $42.2 
million. 

Section  19(b)(n)(A)  of  the^Federal 
Reserve  Act  provides  that  $2  mtllion  of 
reservable*  liabilities  *  of  each 
depository  institution  shall  be  subject  to 
a  zero  percent  reserve  requirement. 
Section  19(b)(ll)(A)  permits  each 
depository  institution,  in  accordance 
with  the  rules  and  regulations  of  the 
Board,  to  designate  the  reservable 
liabilities  to  which  this  reserve 
requirement  exemption  is  to  apply. 
However,  if  transaction  accounts  are 
designated,  only  those  that  would 
otherwise  be  subject  to  a  three  percent 
reserve  requirement  (i.e..  transaction 
accounts  within  the  low  reserve 
requirement  tranche)  may  be  so 
designated. 


'  Reservable  liabilities  include  transaction 
accounts,  nonpersonal  time  deposits,  and 
Eurocurrency  liabilities  as  defined  in  section 
19|b)(S]  of  the  Federal  Reserve  Act. 


Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  from 
reserve  requirements.  Unlike  the 
adjustment  for  transaction  accounts, 
which  adjustment  can  result  in  a 
decrease  as  well  as  an  increase,  the 
change  in  the  exemption  amount  is  to  be 
made  only  if  the  total  reservable 
liabilities  held  at  all  depository 
institutions  increases  from  one  year  to 
the  next.  The  percentage  increase  in  the 
exemption  is  to  be  80  percent  of  the 
increase  in  total  reservable  liabilities  of 
all  depository  institutions  as  of  the  year 
ending  June  30.  Total  reservable 
liabilities  of  all  depository  institutions 
from  June  30. 1990.  to  June  30. 1991. 
increased  by  6.0  percent  (from  $1,223.0 
billion  to  $1,296.3  billion).  Under  section 
19(b){ll)(B).  the  reservable  liabilities 
exemption  amount  will  be  increased  by 
$0.2  million.  Consequently,  the 
reservable  liabilities  exemption  amount 
for  1992  will  increase  to  $3.6  million. 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  June  30. 1990 
to  June  30, 1991  is  to  increase  the  low 
reserve  tranche  to  $42.2  million,  to  apply 
a  zero  percent  reserve  requirement  on 
the  first  $3.6  million  of  transaction 
accounts,  and  to  apply  a  three  percent 
reserve  requirement  on  the  remainder  of 
the  low  reserve  tranche. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  on  the 
reserve  computation  period  beginning 
Tuesday.  December  24, 1991,  and  on  the 
corresponding  reserve  maintenance 
period  beginning  Thursday.  December 
26. 1991.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  on  the 
computation  period  beginning  Tuesday. 
December  17. 1991,  and  on  the  reserve 
maintenance  period  beginning 
Thursday,  January  16. 1992.  In  addition, . 
all  institutions  currently  submitting 
Form  FR  2900  must  continue  to  submit 
reports  to  the  Federal  Reserve  under 
current  reporting  procedures. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  a  deposit  reporting 
cutoff  level  to  determine  deposit 
reporting  frequency.  Institutions  are 
screened  during  the  second  quarter  of 
each  year  to  determine  reporting 
frequency  beginning  the  following 


mber  27.  1991  /  Rules  and  Regulations 


ntact: 

J02/452- 

)'Brien. 

ision  of 

the 

)r  the  Deaf 

02/452- 

le  Federal 

DC  20551. 

:  Section 

[Act 

ution  to 

ransaction 

e  deposits, 

tions.  The 

iposed 

t  at  three 

ccounts  of 

jrcent  on 

)ve$25 

ititution. 

that, 

Bar,  the 

adjusting 

total 

on  account 

is  must  be 

percent. 

I  is  to  be  80 

nge  in  total 

pository 

period 

to  the 

ranche  on 

million. 

it 

pository 

I,  to  June 

I  $592.7 

cordance 

rd  is 

rease  the 

action 

ion  to  $42.2 

Federal 

ffltllion  of 

1 

!  subject  to 

•ment. 

sach 

)rdance 

s  of  the 

/able 

le 

ippiy- 

unts  are 
ould 

;e  percent 
isaction 
rve 
so 


isaction 

and 

section 


Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  from 
reserve  requirements.  Unlike  the 
adjustment  for  transaction  accounts, 
which  adjustment  can  result  in  a 
decrease  as  well  as  an  increase,  the 
change  in  the  exemption  amount  is  to  be 
made  only  if  the  total  reservable 
liabilities  held  at  all  depository 
institutions  increases  from  one  year  to 
the  next.  The  percentage  increase  in  the 
exemption  is  to  be  80  percent  of  the 
increase  in  total  reservable  liabilities  of 
all  depository  institutions  as  of  the  year 
ending  June  30.  Total  reservable 
liabilities  of  all  depository  institutions 
from  June  30, 1990,  to  June  30, 1991, 
increased  by  6.0  percent  (from  $1,223.0 
billion  to  $1,296.3  billion).  Under  section 
19(b){ll)(B),  the  reservable  liabilities 
exemption  amount  will  be  increased  by 
$0.2  million.  Consequently,  the 
reservable  liabilities  exemption  amount 
for  1992  will  increase  to  $3.6  million. 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  June  30, 1990 
to  June  30, 1991  is  to  increase  the  low 
reserve  tranche  to  $42.2  million,  to  apply 
a  zero  percent  reserve  requirement  on 
the  first  $3.6  million  of  transaction 
accounts,  and  to  apply  a  three  percent 
reserve  requirement  on  the  remainder  of 
the  low  reserve  tranche. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  on  the 
reserve  computation  period  beginning 
Tuesday,  December  24, 1991,  and  on  the 
corresponding  reserve  maintenance 
period  beginning  Thursday,  December 
26, 1991.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and   \ 
the  reservable  liabilities  exemption      j 
adjustment  will  be  effective  on  the      / 
computation  period  beginning  Tuesday. 
December  17, 1991,  and  on  the  reserve 
maintenance  period  beginning 
Thursday,  January  16, 1992.  In  addition,, 
all  institutions  currently  submitting 
Form  FR  2900  must  continue  to  submit 
reports  to  the  Federal  Reserve  under 
current  reporting  procedures. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  a  deposit  reporting 
cutoff  level  to  determine  deposit 
reporting  frequency.  Institutions  are 
screened  during  the  second  quarter  of 
each  year  to  determine  reporting 
frequency  beginning  the  following 


I  .1       * 
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September.  In  March  of  1985.  the  Board 
indexed  this  reporting  cutoff  level  in  an 
amount  equal  to  80  percent  of  the  annual 
rate  of  increase  of  total  deposits.*  In 
)uly  of  1968.  in        junction  with 
approval  of  the  extension  of  the  deposit 
reporting  system,  the  Board  increased 
the  cutoff  level  upon  which  the  indexing 
is  to  be  applied  to  $40  million.  The 
current  reporting  cutoff  level  is  $44.0 
million. 

From  June  30, 1990,  to  June  30, 1991, 
total  deposits  grew  2.1  percent,  from 
$3,712.3  billion  to  $3,791.9  billion.  This 
results  in  an  increase  of  $0.8  million  in 
the  deposit  cutoff  level  that  determines 
the  frequency  of  reporting  from  the 
current  $44.0  million  to  $44.8  million. 
Based  on  the  indexation  of  the  reserve 
requirement  exemption,  the  cutoff  level 
for  total  deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from  $3.4 
million  to  $3.6  million.  Institutions  with 
total  deposits  below  $3.6  million  are 
excused  from  reporting  if  their  deposits 
can  be  estimated  from  other  data 
sources.  The  $44.8  million  cutoff  level 
for  weekly  versus  quarterly  FR  2900 
reporting  and  for  quarterly  FR  2910q 
versus  annual  FR  2910a  reporting,  and 
the  $3.6  million  level  threshold  for 
reporting  will  be  used  in  the  second 
quarter  1992  deposits  report  screening 
process,  and  the  adjustments  will  be 
made  when  the  new  deposit  reporting 
panels  are  implemented  in  September 
1992. 

All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
Agreement  Corporations,  regardless  of 
size,  are  required  to  file  weekly  the 
Report  of  Transaction  Accounts,  Other 
Deposits  and  Vault  Cash  (FR  2900).  All 
other  institutions  that  have  reservable 
liabilities  in  excess  of  the  exemption 
level  prescribed  by  section  19(b)(ll)  of 
the  Federal  Reserve  Act  (known  as 
"nonexempt  institutions")  and  total 
deposit*  at  least  equal  to  the  deposit 
level  ($44.8  million)  are  also  required  to 
file  weekly  the  Report  of  Transaction 
Accounts,  Other  IDeposits  and  Vault 
Cash  (FR  2900).  However,  nonexempt 
institutions  with  total  deposits  less  than 
the  deposit  cutoff  level  ($44.8  million), 
may  file  the  FR  2900  quarterly  for  the 
twelve  month  period  starting  September 
1992.  Institutions  that  obtain  funds  from 
non-U. S.  sources  or  that  have  foreign 
branches  or  international  banking 
facilities  are  required  to  file  the  Report 
of  Certain  Eurocurrency  Transactions 


'  In  November  of  1965,  the  Board  amended  the 
definition  of  "total  deposits"  as  used  in  detennininB 
the  cutoff  level  to  include  tK>t  only  gross  transactinnS 
deposits,  savings  accounts,  and  tiaie  deposits:  but 
also  reservable  obligations  of  affiliates,  ineligible 
acceptance  liabililies.  and  net  Eurocurrency 
liabilHies. 


(FR  2950/2951)  on  the  same  frequency  as 
they  file  the  FR  2900. 

Institutions  with  reservable  liabilities 
at  or  below  the  exemption  level  ($3.6 
miUion)  (known  as  "exempt 
institutions")  must  file  the  Quarterly 
Report  of  Selected  Deposits,  Vault  Cash, 
and  Reservable  Liabilities  (FR  2910q)  if 
their  total  deposits  arc  not  below  the 
deposit  cutoff  level  ($44.8  million). 
Exempt  institutions  with  total  deposits 
less  than  the  deposit  cutoff  level  but 
more  than  the  exemption  amount  must 
file  the  Annual  Report  of  Total  Deposits 
and  Reservable  Liabilities  (FR  2gi0a). 
Institutions  that  have  total  deposits  less 
than  the  exemption  amount  (S3.6 
million)  are  not  required  to  file  deposit 
reports  if  their  deposits  can  be 
estimated  from  other  data  sources. 

Firiilly,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similariy,  any  / 
depository  institution  that  reports   v^ 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reser\'e  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities^QT  it  overstates  the  deductions 
allowed  in  computing  required  reserve 

balances. 

I 
Notice  and  Public  Participation 

The  provisions  of  5  U.S.C  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amen^ents 
involve  adjustments  prescrifefioby 
statute  and  by  an  interpretative 
statement  reaffirming  the  Board's  policy 
concerning  reporting  practices.  The 
amendments  also  reduce  regulatory 
burdens  on  depository  institutions. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  detem^nes,  that 
notice  and  public  participation  are 
unnecessary  and  contrary  to  the  public 
interest.  , 

The  provisions  of  5  U.S.C.  553(d) 
relating  to  notice  of  the  effective  date  of 
a  rule  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
relieve  a  restriction  on  depository 
institutions,  and  for  this  reason  (here  is 
good  cause  to  determine,  and  the  Board 
so  determines,  that  such  notice  is  not 
necessary. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
96-354,  5  U.S.C.  601  et^eq.],  the  Board 


certifies  that  the  proposed  amondinenls 
will  not  have  a  significant  econorriic 
impqct  on  a  substantial  number  of  small 
entities.  The  proposed  amendments 
reduce  certain  regtilatory  burdens  for  all 
depository  institutians.  reduce  certain 
burdens  for  small  depository 
institutions,  and  hax*^  no  particolar 
effect  on  other  srilall  entities. 

List  of  Subjects  in  la-CFR  Part  2M 

Banks,  banking.  Currency.  Federal 
Reserve  System,  Mortgages.  Penalties 
Reporting  and  record  keeping 
requirements. 

Pursuant  to  the  Board's  authority 
under  section  19  of  the  Federal  Reserve 
^ct,  12  U.S.C.  461  e/  seq..  the  Bpard  is 
/amending  12  CFR  Part  204  as  follows: 

PAflT  204— RESERVE  REQUIREMENTS- 
OF  DEPOSITORY  IMSTITUTIONS 

1.  The  authority  citation  for  part  2U4 
continues  to  read  as  follows:        ~  ♦ 

Authority:  Sections  n(a).  11(c).  19.  ZB.  25(h) 
of  the  Federal  Reserve  Act  (12  U.S.C.  248(a). 
248(c).  371d.  iVlh.  461.  601.  611):  section  7  uf 
the  Intcrnalional  Blinking  Act  of  1978  (12 
jl.S.C.  3105);  and  section  411  of  the  Cam  St- 
^Hiermain  D^ository  Institutions  Art  of.l982 
(12  U.S.C.  481). 

2.  In  §  204.9  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§  204.§    Reserve  requirement  ratios^v 
(a)(1)  Reserve  percentages.  The  / 
following  reserve  ratios  are  prescr^)cd 
for  all  depository  institutions.  Edg6  and 
Agreement  Corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Category 

Reserve  requHeinenl 

Net  transaction 

accounts  '    , 

$0  to  S42  2  million 

3  percent  o1  amount 

Over  $42  2  mdiion 

S1.266.000  plus  12 

oercent  ol  amount 

over  $42  2  million 

Nonpersonal  time 

0  percent 

deposits 

Eurocurrericy  liabilities 

0  percent 

V 


■  Dollar  amourrts  do  not  reflect  the  ed|ustmen(  to 
be  made  by  the  next  paragraph. 

(2)  Exemption  from  reserve 
requirements.  Each  depository 
institolion,  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)(1)  of  this  section  not  in 
excess  of'S3.6  million  determined  in 
accordance  with  §  204.3(a)(3)  of  this 
part. 
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By  order  of  the  Board  of  Governors  of  the 
1  pderal  Reserve  System,  November  21. 1991. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  91-28441  Filed  11-2&-91;  8:45  am| 

BILUNO  COOC  (ZIO-OI-H 


12  CFR  Part  263 
lOocketNo.  R-0733] 
RIN  710O-AB23 

Uniform  Rules  of  Practice  and 
Procedure;  Corrections 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction. 
SUMMARY:  This  notice  corrects  a 
previous  Federal  Register  notice  (FR 
Doc.  91-18913)  that  jftiplemented  a  final 
rule  revising  rule8*of  practice  and 
procedure  for  administrative  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  B.  Jordan,  Senior  Attorney, 
Legal  Division.  (202/452^3787). 

EFFECTIVE  DATE:  August  9,  1991. 
SUPPLEMENTARY  INFORMATION:  This 
notice  corrects  a  previous  Federal 
Register  notice  (FR  Doc.  91-18913) 
published  at  page  38048,  column  1,  of  the 
issue  for  Friday,  August  9, 1991. 

1.  On  page  38052,  column  1,  the 
amendment  to  §  262.3  contains  a  cross 
reference  to  the  Board's  Rules  of 
Practice  for  Hearings  "jpart  262  of  this 
chapter)"  which  should  be  corrected  to 
read  "[part  263  of  this  chapter)". 

2.  On  page  38056,  column  2.  |  263.16, 
the  word  "Agency"  should  be  removed 
and  the  words  "Board  or  any  Federal 
Reserve  Bank"  added  in  its  place. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21, 1991. 
William  W.  WUes, 
Secretary  of  the  Board. 
|FR  Doc.  91-28444  Filed  11-26-91.  8:45  am) 

BtLUNG  CODE  UKMI-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

|t>ocket  No.  91-CE-83-AO;  Amendment  39- 
8109;  AD  91-25-08] 

Airworthiness  Directives;  Cessna 
Models  421C  and  425  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments.  ' 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  certain  Cessna  Models 
421C  and  425  airplanes.  This  AD  action 
requires  initial  and  repetitive 
inspections  of  beth  wing  front  spar 
upper  caps  for  cracks,  and  repair  of  a 
spar  if  cracks  are  found  that  exceed 
certain  criteria.  Cracks  have  been  found 
in  the  wing  front  spar  upper  cap  at  the 
main  landing  gear  actuating  cylinder 
attachment  fitting  on  three  of  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  wing 
failure  because  of  excessive  wing  spar 
cracking. 

DATES:  Effective  December  23. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulatioQS  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23. 1991. 
y  Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  31, 1992. 

ADDRESSES:  Cessna  Service  Bulletin 
(SB)  MEB91-7  and  SB  CQB91-8.  both 
dated  October  18, 1991,  may  be  obtained 
from  the  Cessna  Aircraft  Company, 


Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna 
Models  421C  and  425  airplanes  of  the 
same  type  design,  this  AD  requires 
initial  and  repetitive  inspections  of  both 
^vTng^ront  spar  upper  caps  at  the  main 
landing  gear  actuating  cylinder 
attachment  fittings  in  accordance  with 
the  instructions  in  Cessna  SB  MEB91-7 
or  Cessna  SB  CQB91-8,  whichever  is 
applicable.  It  requires  repair  of  a  wing 
front  spar  upper  cap  if  cracks  are  found 
that  exceed  certain  criteria.  This  action 
also  requires  an  inspection  reporting 
program.  Based  on  the  information 
received  from  this  program,  additional 
rulemaking  may  be  initiated. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulatioti,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
efieclive  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and.  thus,  was 


„      .     „  i-o  n «-»        not  preceded  by  notice  and  public 

o-.^*°i[!lf  ,.f/l'f.!  Jffl!.Ti"l^.^    *^"-  — -ijfocedure,  comments  are  invited  on  this 

rule.  Interested  persons  are  invited  to 


Box  7704,  Wichita.  Kansas  67277; 
Telephone'*(316)  941-7550;  Facsimile 
(316)  942-9008.  This  information  may 
also  be  examined  at  the  Rules  Docket  at 
the  address  below. 

Send  comments  on  this  AD  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  91-CE-83-AD. 
Room  1558.  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Abbott,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  946^123; 
Facsimile  (316)  426-4407. 

SUPPLEMENTARY  INFORMATION:  Cracks 
have  been  found  in  the  wing  front  spar 
upper  cap  on  three  Cessna  Models  421C 
and  425  airplanes.  These  cracks  were 
located  at  the  main  landing  gear 
actuating  cylinder  attachment  fitting 
outboard  of  the  front  spar  wing  attach 
fittings. 

The  Cessna  Aircraft  Company  has 
issued  Cessna  Service  Bulletin  (SB) 
MEB91-7  and  Cessna  SB  CQB91-8,  both 
dated  October  18, 1991,  which  specify 
procedures  for  inspecting  both  wing 
front  spar  upper  caps  for  cracks  on       i 
Cessna  Models  421C  and  425  airplanes. 
The  FAA  examined  the  above  situation, 
reviewed  all  available  information,  and 
has  determined  that,  in  order  to  prevent 
wing  failure  caused  by  cracked  front 
spar  upper  caps,  airworthiness  directive 
(AD)  action  should  be  taken. 


comment  on  this  rule  by  submitting  Such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  Submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environniental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  data  for  comments,  in  the 
Rules  Ddtket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
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Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna 
Models  421C  and  425  airplanes  of  the 
same  type  design,  this  AD  requires 
initial  and  repetitive  inspections  of  both 
wmg-front  spar  upper  caps  at  the  main 
landing  gear  actuating  cylinder 
attachment  fittings  in  accordance  with 
the  instructions  in  Cessna  SB  MEB91-7 
or  Cessna  SB  CQB91-8,  whichever  is 
applicable.  It  requires  repair  of  a  wing 
front  spar  upper  cap  if  cracks  are  found 
that  exceed  certain  criteria.  This  action 
also  requires  an  inspection  reporting 
program.  Based  on  the  information 
received  from  this  program,  additional 
rulemaking  may  be  initiated. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  gnd  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and,  thus,  was 
p  n         "°*  preceded  by  notice  and  public 
it  753,  F.U.  -,,,-pfocedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  Such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  Submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  data  for  comments,  in  the 
Rules  Ddtket  at  the  liddress  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  withthe 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
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have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  in  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this'action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  ^n  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
4aU.S.C.  106{g>:  and  14  CFR  11.M 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-25-06  Cessna:  Amendment  39-8109; 

docket  No.  91-CE-83-AD.  Applicability: 
Model  421C  airplanes  (serial  numbers 
(S/N)  421C0801  through  421C1807)  and 
Model  425  airplanes  (S/N  425-0002 
through  425-0236).  certificated  in  any 
category. 

.    Compliance:  Required  as  indicated,  unless 
already  accomplished. 

Note:  The  compliance  time  in  this  AD  takes 
precedence  over  that  cited  in  the  referenced 
service  information. 

To  prevent  wing  failure  caused  by  cracks 
in  a  wing  front  spar  upper  cap,  which  could 
result  in  loss  of  control  of  the  airplane, 
4u:coniplish  the  following: 

(a)  Upon  the  accumulation  of  3.000  hours 
tlme-in-serv(f  e  (TIS)  or  within  the  next  25 
hours  TIS  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  fluorescent  penetrant 
inspect  both  wing  front  spar  upper  caps  for 
cracks  between  the  main  landing  gear 
actuating  cylinder  attachment  and  the  front 


spar  wing  attach  fittings  in  accordance  with 
the  instructions  in  Cessna  Service  Bulletin 
(SB)  MEB91-7  or  Cessna  SB  CQB91-8.  both 
dated  October  18. 1991.  whichever  is 
applicable. 

(1)  If  any  crack  Is  found  that  is  2.5  inches  or 
greater  in  length  that  is  parallel  to  the  top  of 
the  spar  cap  or  any  crack  that  is 
perpendicular  to  the  top  of  the  spar  cap.  prior 
to  further  flight,  obtain  a  repair  scheme  from 
the  manufacturer  through  the  Wichita 
Aircraft  Certification  Office  at  the  address 
specified  in  paragraph  (b)  of  this  AD.  and 
reinspect  thereafter  at  intervals  not  to  exceed 
300  hours  TIS. 

(2)  If  any  crack  is  found  that  is  less  than  2.5 
inches  in  length  and  is  parallel  to  the  top  of 
the  spar  cap.  return  the  airplane  to  service 
and  reinspect  thereafter  at  intervals  not  to 
exceed  25  hours  TIS. 

.    (3)  If  no  cracks  are  found,  return  the 
airplane  to  servfce  and  reinspect  thereafter  at 
intervals  not  to  exceed  300  heursTlSx 

(b)  Send  the  results  of  each  inspection  in 
writing  to  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport  Road. 
Room  100.  Wichita.  Kansas  67209.  within  10 
days  after  each  inspection.  State  whether 
cracks  were  found,  the  location  and  length  of 
any  cracks,  and  the  total  hours  TIS  of  the 
component  at  the  time  the  crack  was 
discovered.  Reports  may  be  submitted  by 
filling  out  the  form  provided  in  the  applicable 
service  bulletin.  [Reporting  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  2120-0056.) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with' FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office  at  the  address  specified  in  paragraph 
(b)  of  this  AD.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  Office. 

(e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Cessna 
Ser>'ice  Bulletin  MEB91-7  or  Cessna  Service 
Bulletin  CQBgi-8.  both  dated  October  18. 
1991,  whichever  is  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  the 
Cessna  Aircraft  Company.  Customer  Service 
Department  753.  P.O.  Box  7704.  Wichita. 
Kansas  67277.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Assistant 
Chief  Counsel.  Room  1556.  601  E.  12th  Street. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street.  NW;  room        \ 
8401,  Washington.  DC.  This  amendment 
becomes  effective  on  December  23. 1991. 


Issued  in  Kansas  City.  Missouri,  on 
November  29. 1991. 
|ohn  E.  Tigue. 

Acting  Manager.  Snwl!  A  irplane-Direclnrale. 
Aircraft  Certification  Service, 

[FR  Doc.  91-28413  Filed  11-26-91:  8:45  ani| 
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14  CFR  Part  39 

(Docket  No.  91-NM-221-AD:  Amendment 
39-8094;  AD  91-24-08! 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
MD-11  series  airplanes,  which  requires 
a  borescope  inspection  of  the  left  and 
right  outboard  flap  inboard  and 
outboard  closure  rib  spindle  support 
fittings,  and  a  visual  inspection  for 
cracks  and  delamination  of  the  flap 
upper  skin,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  in  the  outboard  flap  assembly 
inboard  aj|d  outboard  closure  rib 
spindle  support  fittings  and  flap  upper 
skin.  This  condition,  if  not  corrected, 
could  result  in  fatigue  cracking  and 
possible  structural  failure^of  the 
outboard  flaps. 

dates:  Effective  December  12. 1991. 

The  incorporation  by  reference  of  • . 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Decembttr 
12. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation. 
Technical  Publications-Technical 
Administrative  Support,  C1-L5B,  3855 
Lake  wood  Boulevard,  Long  Beach. 
California  90846.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  l^lLind  Avenue  SW.. 
Renton.  Washington:  or  at  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California;  or  at  the  Office  of  the  Federitl 
Register,  1100  L  Street  NW.,  room  8401. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Maureen  Moreland.' Aerospace 
Engineer.  ANM-12iL  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  Los  Angeles.  California: 
telephone  (213)  988-5238-t 
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SUPPLatENTARY  INFORMATION: 

McDonnell  Douglas  has  reported  to  the 
FAA  findings  of  fatigue  cracks  in  the 
outboard  flap  assembly  on  inboard  and 
outboard  closure  rib  spindle  support 
fittings  that  were  removed  from  three 
Model  MD-11  flight  test  airplanes. 
Cracks  were  found  in  four  outboard  flap 
inboard  and  outboard  spindle  support 
fittings  on  two  airplanes  and  in  three 
fittings  on  the  third  airplane.  The  cracks 
were  located  in  the  MPP^r  ^nd  lower 
horizontal  flanges  of  the  fittings.  In 
addition,  cracks  and  delamination  of  the 
flap  upper  skin  at  the  intersection/ 
transition  radius  area  of  the  outboard 
closure  ribs  were  found  on  three  fiight 
test  and  four  in-service  airplanes.  This 
condition,  if  not  corrected,  could  result 
in  fatigue  cracking  and  possible 
structural  failure  of  the  outboard  flaps. 
The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A57-15,  Revision  2,  dated 
October  28, 1991,  which  describes 
procedures  for  visual  and  borescope 
inspections  for  cracks,  and  necessary 
repair,  of  the  outboard  flap  closure  rib 
support  fittings  and  upper  and  lower 
skin.  The  service  bulletin  also  describes 
a  modification  of  the  closurejib  spindle 
fittings  and  the  addition  of 
the  upper  and  lower  flap  skins. 

Since  this  situation  is  lixely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  ADj^uires  repetitive 
inspection  of  the  left  and  right  outboard 
flap  inboard  and  outboard  closure  rib 
spindle  support  fittings  and  flap  upper 
skin,  and  modification  or  repair,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  further 
rulemaking  to  require  the  installation  of 
a  modification  that  will  terminate  the 
requirement  for  the  repetitive 
inspections.  However,  the  proposed 
compliance  time  is  sufficiently  long  so 
that  notice  and  public  comment  will  not 
be  impracticable. 

The  regulations  adopted  hereon  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{ AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  ibeig);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-08.  McDonnell  Douglas:  Amendment 
3»-8094.  Do<:ket  No.  91-NM-221-AD. 

Applicability:  Model  MD-11  series 
Hirplanes.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fatigue  cracking  and  possible 
structural  failure  of  the  outboard  flaps, 
ancorriplish  the  following: 

(h)  Prior  to  the  accumulation  of  400 
landings,  or  within  30  days  after  the  effective 
dnte  of  this  AD,  whichever  occurs  later, 
perform  a  borescope  inspection  to  defect 
cracks  in  the  left  and  right  outboard  flap 
inboard  and  outboard  closure  rib  spindle 
support  fittings,  in  accordance  with 
Paragraph  2,  "Accomplishment  Instructions," 
of  McDonnell  Douglas  Alert  Service  Bulletin 
A57-15.  Revision  2,  dated  October  28. 1991 
(hereinafter  referred  to  as  the  Service 
Bulletin). 

ih]  Within  30  days  after  the  effective  date 
of  this  AD.  'perform  a  visual  inspection  for 


cracks  and  delamination  of  the  upper  skin  of 
the  outboard  flaps  in  accordance  with  the 
Service  Bulletin. 

(c)  If  no  cracking  or  delamination  is  found 
as  a  result  of  the  inspections  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  accomplish 
either  subparagraph  (c)(1)  or  (c)(2)  of  this  AD: 

(1)  Repeat  the  borescope  inspections  of  the 
spindle  support  fittings  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  400 
landings:  and  repeat  the  visual  inspections  of 
the  upper  skin  required  by  paragraph  (b)  of 
this  AD  at  intervals  not  to  exceed  60  days.  In 
cases  where  no  cracking  is  found,  the 
accomplishment  of  the  modification  shown  in 
Figures  3  and  4  and  described  in  Tables  i  and 
II  of  the  Service  Bulletin  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  paragraph.  Or 

(2)  Prior  to  further  flight,  accomplish  the 
modification  shown  in  Figures  3  and  4  and 
described  in  Tables  I  and  11  of  the  Service 
Bulletin. 

(d)  If  a  crack  with  a  length  of  less  than  1 
inch  is  found  in  the  spindle  support  fitting  as 
a  result  of  the  borescope  inspections  required 
by  paragraphs  (a)  or  (c)(1)  of  this  AD, 
accomplish  either  subparagraph  (d)(1)  or 
(d)(2)  of  this  AD: 

(1)  Prior  to  further  flight,  accomplish  the 
modification  shown  in  Figures  3  and  4  and 
described  in  Tables  I  and  II  of  the  Service 
Bulletin.  In  cases  where  such  cracking  is 
found,' this  modification  is  considered  to  tie 
an  interim  (temporary)  action  only.  Or 

Note:  The  FAA  is  consideTtng  further 
rulemaking  to  require  the  accomplishment  of 
a  permanent  repair. 

(2)  Prior  to  further  flight,  incorporate  a 
permanent  repair  in  a  manner  approved  by 
the  Manager.  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate.  The  accomplishment  of 
this  permanent  repair  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (c)(1)  of  this  AD. 

(e)  If  a  crack  with  a  length  of  greater  than  1 
inch  is  found  in  the  spindle  support  filling  as 
a  result  of  the  borescope  inspections  required 
by  paragraph  (a)  or  (c)(1)  of  this  AD,  prior  to 
further  flight,  accomplish  a  permanent  repair 
in  a  manner  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Accomplishment  of  this  permanent  repair 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(c)(1)  of  this  AD. 

(f)  If  cracks  or  delamination  are  found  in 
the  skin  as  a  result  of  the  inspections 
required  by  paragraph  (b)  of  this  AD,  prior  lo 
further  fiight,  accomplish  the  modification 
shown  in  Figures  3  and  4  and  described  in 
Tables  I  and  II  of  the  Service  Bulletin. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(c)(1)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  inay 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
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cracks  and  delatninalion  of  the  upper  skin  of 
the  outboard  flaps  in  accordance  with  the 
Service  Bulletin. 

(c)  If  ao  cracking  or  delamination  is  found 
as  a  result  of  the  inspections  required  by 
paragraphs  (a)  and  (b)  of  this  AD.  accomplish 
either  subparagraph  {c)(l)  or  (c)(2)  of  this  AD: 

(1)  Repeal  the  borescope  inspections  of  the 
spindle  support  fittings  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  400 
landings;  and  repeat  the  visual  inspections  of 
the  upper  skin  required  by  paragraph  (b)  of 
this  AD  at  intervals  not  to  exceed  60  days.  In 
cases  where  no  cracking  is  found,  the 
accomplishment  of  the  modification  shown  in 
Figures  3  and  4  and  described  in  Tables  i  and 
II  of  the  Service  Bulletin  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  paragraph.  Or 

(2)  Prior  to  further  flight,  accomplish  the 
modification  shown  in  Figures  3  and  4  and 
described  in  Tables  I  and  n  of  the  Service 
Bulletin. 

(d)  If  a  crack  with  a  length  of  less  than  1 
inch  is  found  in  the  spindle  support  fitting  as 
a  result  of  the  borescope  inspections  reouired 
by  pa>Bgraphs  (a)  or  (c)(1)  of  this  AD, 
accomplish  either  subparagraph  (d)(1)  or 
(d)(2)of  this  AD: 

(1)  Prior  to  further  flight,  accomplish  the 
modification  shown  in  Figures  3  and  4  and 
described  in  Tables  I  and  11  of  the  Service 
Bulletin.  In  cases  where  such  cracking  is 
found.' this  modification  is  considered  to  be 
an  interim  (temporary)  action  only.  Or 

Note:  The  FAA  is  consideffng  further 
rulemaking  to  require  the  accomplishment  of 
a  permanent  repair. 

(2)  Prior  to  further  flight,  incorporate  a 
permanent  repair  in  a  manner  approved  by 
the  Manager.  Los  Angeles  Aircraft 
Certification  Office  (AGO).  FAA,  Transport 
Airplane  Directorate.  The  accomplishment  of 
this  permanent  repair  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (c)(1)  of  this  AD. 

(e)  if  a  crack  with  a  length  of  greater  than  1 
inch  is  found  in  the  spindle  support  fitting  as 
a  result  of  the  borescope  inspections  required 
by  paragraph  (a)  or  (c)(1)  of  this  AD,  prior  to 
further  flight,  accomplish  a  permanent  repair 
in  a  manner  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Accomplishment  of  this  permanent  repair 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(c)(1)  of  this  AD. 

(f)  If  cracks  or  delamination  are  found  in 
the  skin  as  a  result  of  the  inspections 
required  by  paragraph  (b)  of  this  AD,  prior  to 
further  flight,  accomplish  the  modification 
shown  in  Figures  3  and  4  and  described  in 

I    Tables  I  and  U  of  the  Service  Bulletin. 

!    Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(r)(l)oflhi8AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
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Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
.  Inspector  (PMI).  who  may  concur  or  comment 
and  then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
op^te  airplanes  to  a  base  in  order  to 
comply  with  the  inspection  requirements  of 
this  AD. 

(i)  The  inspection  and  modification 
requirements  shall  be  done  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A57-15.  Revision  2.  dated 
October  28. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  Technical  Publications- 
Technical  Administrative  Support.  Cl-LSB, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846.  Copies  may  be  inspected  at 
the  FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Los  Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

This  amendment  (39-8094.  AD  91-24-08) 
becomes  effective  on  December  12, 1991. 

Issued  in  Renton.  Washington,  oh 
November  4, 1991. 
Darrell  M.  Pederson, 
AclingManager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-28412  Filed  11-26-91;  8:45  am] 

MIXING  COOE  4t10-13-M 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

15  CFR  Part  1170 

Productvlty,  Technology,  and 
Innovation  Metric  Conversion  Policy 
for  Federal  Agencies;  Correction  of 
Final  Rule 

agency:  Technology  Administration, 

Commerce. 

ACTION:  Final  rule;  correction. 

summary:  The  Departm^t  of 
Commerce's  Technology  Administration 
(hereinafter  "TA")  is  correcting  the  table 
of  contents  pertaining  to  its  regulations 
on  Metric  Conversion  Policy  for  Federal 
Agencies,  found  at  15  CFR  part  1170.  TA 
published  a  Notice  of  Final  Rule  and 
Redesignation  on  Tuesday,  August  20, 
1991,  which,  /n/er^//o,  redesignated  the 
section  numbers  for  its  regulations  on 
Metric  Conversion  Policy  for  Federal 
Agencies  from  15  CFR  part  19  (subpart 
B)  to  15  CFR  part  1170.  This  is  to  correct 
the  table  of  contents  that  was 
incorrectly  listed  in  the  Notice  of  Final 


Rule  and  Redesignation,  published  in 
the  Federal  Register  on  Tuesday.  August 
20. 1991  at  page  41283. 
EFFECTIVE  DATE:  November  27. 1&91. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Greene  (202)  377-5394. 
SUPPLEMENTARY  INFORMATION:  TA  has 
promulgated  regulations  on  Metric 
Conversion  Policy  for  Federal  Agencies 
to  provide  policy  and  guidelines  for 
coordination  for  Federal  agencies  to 
deal  with  increasing  use  of  the  metric 
system  within  th^^deral  Government, 
consistent  with  voluntary  conversion  in 
State  and  local  governments  and  in  the 
private  sector.  These  regulations  were 
formeriy  found  at  15  CFR  part  19 
(subpart  B).  On  Tuesday,  August  20. 
1991.  TA  published  a  Notice  of  Final 
Rule  and  Redesignation  which,  inter 
alia,  moved  the  above  referenced 
regulations  from  15  CFR  part  19  (subpart 
B)  to  15  CFR  part  117jUn  doing  so.  it 
published  an  incorrect  table  of  contents. 
This  is  to  correct  the  table  of  contents 
that  was  incorrectly  listed  in  the  above 
-referenced  Notice  of  Final  Rule  and 
Redesignation. 

Dated:  November  15. 1991. 

Deborah  -Wince-Smith,  ^ 

Assistant  Secretary  of  Commerce  for 
Technology  Policy. 

In  the  Federal  Register  issue  of 
Tuesday.  August  20, 1991,  on  page  41283, 
column  one,  the  table  of  contents  for  15 
CFR  part  1170  is  correctly  revised  to 
read  as  follows: 

Sec. 

1170.1  Purpose. 

1170.2  Definition. 

1170.3  General  policy. 

1170.4  Guidelines. 

1170.5  Recommendations  for  agency 
organization. 

1170.6  Reporting  requirement. 
1170.7—1170.199  (Reserved). 

(FR  Doc.  91-28530  Filed  11-26-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

(Regulations  No.  4] 

RIN  0960-None  Assigned 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Respiratory 
System  Listings 

AGENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  We  are  extending  the 
expiration  date  of  the  respiratory  system 
listings  found  in  appendix  I  of  part  404. 
subpart  P.  from  December  6, 1991.  to 
December  7. 1992.  We  have  made  no 
revisions  in  the  medical  criteria  in  the 
respiratory  system  listings;  they  remain 
the  same  as  they  now  appear  in  the    , 
Code  of  Federal  Regulations.  We  are 
presently  considering  revisions  to 
update  the  medical  criteria  contained  in 
part  A  and  part  B  of  the  listings,  and  any 
revised  criteria  will  be  published  a^a 
proposed  rule  when  we  have  compreted 
our  review. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  November  27. 1991. 

FOR  FURTHER  INFORMATION  CONTACr. 

William  |.  Ziegler.  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
965-1759. 

SUPPLEMENTARY  INFORMATION:  On 
December  6, 1985.  a  revised  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  part  404  was  published  in  the  Federal 
Register  (50  FR  50068).  The  Listing  of 
Impairments  describes,  for  each  of  13 
major  body  systems,  impairments  that 
are  considered  severe  enough  to 
preclude  a  person  from  engaging  in  any 
gainful  activity  (part  A),  or  in  the  case  of 
a  child  under  the  age  of  18,  impairments 
that  are  severe  enough  to  prevent  the 
child  from  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  (part  B).  The  Listing 
of  Impairments  is  used  for  evaluating 
disabihty  and  blindness  under  the  social 
security  disability  program  and  the 
supplemental  security  income  program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  disability  evaluation  and 
treatment  and  programexperience 
would  require  that  the  listing^  be 
periodically  reviewed  and  updated. 
Accordingly,  expiration  datps^were 
established  ranging  from  4  to  8  years  for 
each  of  the  specific  body  systems.  A 
termination  date  of  December  6, 1991, 
was  established  for  part  A  of  the 
respiratory  system  listings  at  that  time. 
Part  B  of  the  listings  has  a  termination 
date  of  December  6. 1993. 

In  May  1986,  the  Social  Security 
Administration  (SSA)  asked  several 
experts  to  review  the  current  respiratory 
listings  and  propose  revisions  to^SA 
based  upon  advances  in  medical 
knowledge  and  technology.  These 
experts  included  representatives  from 
national  medical  professional  groups 
and  Federal  and  State  representatives 
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with  expertise  in  the  evaluation  of 
disability  claims  involving  respiratory 
impairments.  Three  additional  meetings 
were  held  over  the  next  year,  and  the 
experts  submitted  their  individual 
recommendations  to  SSA  on  May  20. 
1988.  These  recommendations  have 
required  careful  study  as  we  have 
reviewed  the  existing  listings  and 
considered  the  development  of  new 
regulations. 

As  a  result  of  our  continuing  and 
careful  review  of  the  listings,  we  now 
find  that  we  will  not  have  sufficient  time 
to  publish  a  notice  of  proposed 
rulemaking  (with  a  60-day  period  for 
public  comment),  setting  out  proposed 
revisions  to  the  currenWlistings  and  then 
publish  a  final  regulation  in  the  Federal 
Register  by  December  6. 1991.  We  have, 
therefore,  derided  to  extend  the  current 
respiratory  system  listings  without 
change  for  a  period  of  12  months  and 
one  day — from  the  present  expiration 
date  of  December  6. 1991  to  December  7, 
1992.  We  would  be  extending  the 
expiration  date  for  one  year,  but 
December  6, 1992  is  a  Sunday.  Under  20 
CFR  404.3(c),  the  regulation  would 
remain  in  effect  through  December  7, 
1992.  Therefore,  we  are  extending  the 
time  period  for  an  additional  day.  We 
believe  this  extension  will  give  us 
sufficient  time  to  publish  any  revised 
.  listings  as  a  proposed  rule  (with  a  60- 
day  period  for  public  comment),  and 
then'^ublish  a  final  regulation  in  the 
Federal  Register  by  December  7, 1992. 

Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  ^nerally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  c^emaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such  ^ 

procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  imder  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this  rule 
because  it  only  extends  the  expiration 
date  of  part  A  of  the  respiratory  system 
listings  and  makes  no  substantive 
changes  to  these  listings.  The  current 
regulations  expressly  provide  that  the 
listings  may  be  extended  by  the 
Secretary,  as  well  as  revised  and 
promulgated  again.  Because  we  are  not 
making  any  revisions  to  the  current 
listings,  use  of  public  comment 


procedures  is  not  contemplated  by  the 
existing  regulations  and  is  unnecessary 
under  the  Administrative  Procedure  Act. 
After  our  review  of  the  existing 
respiratory  system  listings  is  completed, 
proposed  revisions  to  the  existing 
criteria  will  be  published  for  public 
comment. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  this  regulation 
does  not  meet  any  of  the  threshold 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  disability 
claimants  under  titles  II  and  XVI  of  the 
Act. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  recordkeeping  requirf  ments 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802.  Social  Security  Disability 
Insurance:  No.  93.807,  Supplemental  Security 
Income  Program) 

list  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  October  22, 1991. 
Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  November  12, 1991.       • 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

PART  404— FEDERAL  OLO-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-) 

1.  The  authority  citation  for  subpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h),  216(i).  221  (a)  and  (i),  222(c).  223,  225.  and 
1102  of  the  Social  Security  Act;  42  US.C  402. 
405  (a),  (b)  and  (d)-(h).  416  (i).  421  (a)  and  (i). 
422  (c),  423,  425,  and  1302. 

2.  Appendix  1  to  subpart  P,  is 
amended  by  revising  the  third  paragraph 
of  the  introductory  text  to  read  as 
follows: 


Appendix  1  to  Subpart  P— listing  of 
Impairments 

The  respiratory  system  (3.00)  will  no  longer 
be  effective  on  December  7, 1992. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Self-Bonding 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment, 

8UMMARV:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  .Amendment  Number  91-7A) 
consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Statute 
provisions  concerning  self-bonding.  The 
amendment  is  intended  to  adopt  certain 
provisions  of  the  1990  Indiana  Senate 
Enrolled  Act  52. 

EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Mr.  Richard  D.  Rieke.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal ' 
Building.  575  North  Pennsylvania  Street, 
room  301,  Indianapolis,  IN  46204, 
telephone  (317)  226-6166. 

SUPP1.EMENTARY  INFORMATION: 

I.    Background  on  the  Indiana  Program        | 
IL    Submission  of  the  Amendment 
HI.    Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Indiana  Program 

On  July  29, 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general   i 
background  on  the  Indiana  program,  ( 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  Federal 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Self-Bonding 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  ai^roval  of 

amendment. 

summary:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  .Amendment  Number  91-7A) 
consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Statute 
provisions  concerning  self-bonding.  The 
amendment  is  intended  to  adopt  certain 
provisions  of  the  1990  Indiana  Senate 
Enrolled  Act  52. 

EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Richard  D.  Rieke.  Director,  | 

Indianapolis  Field  Office.  Office  of         ) 
Surface  Mining  Reclamation  and  ' 

Enforcement,  Minton-Capehart  Federal ' 
Building.  575  North  Pennsylvania  Street, 
room  301,  Indianapolis,  IN  46204. 
telephone  (317)  226-6166. 


SUPPLEMENTARY  INFORMATION: 

1.    Background  on  the  Indiana  Program 
IL    Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  fmdings.  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  Federal 


Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  June  4. 1991 
(Administrative  Record  No.  IND-0894). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Code  (IC)  13-4.1-1  through  13- 
4.1-6. 13-4.1-6.3  and  13-4.1-14.  The 
proposed  amendment  consisted- of 
Indiana's  1990  Senate  Enrolled  Act 
(SEA)  52, 1991  SEA  46.  and  1991  SEA 
154.  These  were  received  as  a  single     « 
proposed  amendment.  By  letter  dated 
June  5. 1991  (Administrative  Record  No. 
IND-0886).  Indiana  requested  the  OSM 
to  separately  process  the  statutes  as 
three  separate  amendments. 
Consequently,  this  notice  addresses  the 
proposed  amendments  submitted  under 
hidiana's  SEA  52.  SEA  52  was  adopted 
during  the  1990  Legislative  Session  and 
contains  revisions  to  the  self-bonding 
and  bond  pool  fund  provisions. 

By  letter  dated  March  18, 1988 
(Administrative  Record  No.  IND-0559A). 
Indiana  submitted  proposed 
amendments  to  IC  13-4.1-6.5  which 
propose  to  establish  the  Indiana  surface 
coal  mine  reclamation  bond  pool.  OSM 
is  currently  reviewing  the  proposed 
Indiana  bond  pool  amendments. 
Therefore,  the  following  proposed 
amendments  which  were  submitted  by 
Indiana  under  SEA  52.  and  which 
concern  the  proposed  Indiana  bond 
pool,  have  been  transferred  to  and  will 
■be  reviewed  with  the  proposed  bond 
pool  amendment  submitted  under   — 
Administrative  Record  No.  IND-0559A: 
IC  13-4.1-6.5-4  concerning  participation 
in  the  bond  pool;  IC  13-^.1-6.5-6 
concerning  suspension  from  the  bond 
pool:  IC  13-4.1-6.5-9  concerning  use  of 
bond  pool  funds;  and  IC  13-4.1-6.5-ll(e) 
concerning  bond  pool  fund  committee. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  9. 1991. 
Federal  Register  (56  FR  31093).  and  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
August  8. 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director's  Fmdings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  uie  proposed 
amendment  to  the  Indiana  program. 


/.  J C  13-4.1-6.3-11.  Indemnity 
Agreement 

IC  13-4.1-6.3-11(2)  currently  requires 
that  corporations  applying  for  a  self- 
bond  or  corporate  guarantors 
guaranteeing  a  subsidiary's  self-bond 
must  submit  an  indemnity  agreement 
signed  by  two  corporate  officers  who 
are  authorized  to  bind  the  corporation. 
Indiana  proposes  to  amend  the 
provision  by  deleting  the  "or"  which 
follows  "corporations  appfying  for  a 
self-bond"  and  by  adding  in  its  place  the 
word  "and."  and  to  delete  the  word 
"subsidiary's."  Indiana  also  proposes  to 
add  two  requirements: 

(1)  That  the  director  of  IDNR  must  be 
given- an  affidavit  certifying  that  the 
indemnify  agreement  is  valid  under  all 
applicable  Slate  and  Federal  laws:  and 

(2)  That  a  corporate  guarantor  must 
give  the  director  of  IDNR  a  copy  of  the 
corporate  authorization  demonstrating 
that  the  corporation  may  guarantee  the 
self-bond  and  execute  the  indemnity 
agreement. 

The  proposed  amendments  render  the 
IC  13-4.1-6.3-11(2)  to  be  substantively 
identical  to  30  CFR  800.23(e)(2) 
concerning  self  bonding.  The  Director 
notes  that  OSM  has  previously 
approved  substantively  identical 
amendments  to  IC  13-4.1-6.3-11(2)  on 
April  23. 1990  (55  FR  15226).  The 
Director  finds  the  proposed  amendments 
t»^e  no  less  effective  than  the  Federal 
regulations. 

2.  IC  13-4.1-6.3-13,  Notice  of  Changes  in 
Financial  Condition 

Indiana  proposes  to  amend  this 
provision  by  adding  language  which 
requires  that  if  the  applicant  does  not 
post  an  alternate  form  of  bond  within  90 
days,  the  applicant  must  cease  coal 
extraction  and  immediately  begin 
reclamation.  The  approved  Indiana 
program  at  310  lAC  12-0.5-101  dsfines 
reclamation  to  mean  those  actions  taken 
to  restore  mined  land  as  required  by  IC 
13-4.1.  the  Indiana  surface  coal  mining 
and  reclamation  operations  law.  and  310 
lAC  12.  the  Indiana  surface  coal  mining 
and  reclamation  operations  rules,  to  an 
approved  postmining  land  use. 

The  Federal  regulations  at  30  CFR 
800.16(e)(2)  fequire  that  if  an  adequate 
bond  is  not  posted  by  the  end  of  the 
period  allowed  (not  to  exceed  90  days), 
the  operator  shall  cease  coal  extraction 
and  shall  comply  with  the  provisions 
concerning  permanent  cessation  of 
operations  at  30  CFR  816/817.132  and 
shall  immediately  begin  to  conduct 
reclamation  operations  in  accordance   . 
with  the  reclamation  plan.  The  Director 
notes  that  OSM  has  previously 
approved  substantively  identical 


amendments  to  IC  13-4.1-6.3-13  on  April 
23, 1990  (55  FR  15226).  The  Director  fmds 
that  the  proposed  language  is  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  800.23(g). 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(H)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
responded  that  it  had  no  comments  and 
concurred  on  the  proposed  changes.  The 
U.s!  Fish  and  Wildlife  Ser\ice  and  the 
U.S.  Army  Corps  of  Engineers. 
Management  and  Disposal  Division 
responded  but  had  no  comments  on  the 
proposed  amendments. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  9, 1991, 
Federal  Register  (56  FR  31093).  The 
comment  period  closed  olT  August  8, 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public  hearing 
so  no  hearing  was  held.  _ 

By  letter  dated  August  3, 1991 
(Administrative  Record  No.  IND-0927). 
■Phe  Hoosier  Environmental  Council 
responded  but  had  no  specific  comments 
related  to  the  proposed  amendments. 

By  letter  dated  August  8, 1991 
(Administrative  Record  No.  INI>-0925). 
the  Indiana  Coal  Council.  Inc.  responded 
and  supported  the  proposed 
amendments  and  said  they  should  be 
approved.  In  response,  the  Director 
notes  that  the  proposed  amendments 
concerning  self-bonding  are  being 
approved  and  that  the  amendments 
submitted  with  SEA  52  that  are  related 
to  Indiana's  proposed  bond  pool  at  IC 
13-4.1-6.5  have  been  transferred  to  and 
will  be  reviewed  with  (he  proposed 
bond  pool  amendment  submitted  under 
Administrative  Record  No.  IND-G559A. 

V.  Director's  Decision 

Based  on  the  above  fmdings.  the 
Director  is  approving  proposed  Program 
Amendment  Number  91-7A  as 
submitted  by  Indiana  on  June  4, 1991. 
with  the  exceptions  of  proposed, 
amendments  to  IC  13-4.1-6.5  concerning 
the  proposed  Indiana  bond  pool.  The 
proposed  amendments  to  IC  13-4.1-6.5 
have  been  transferred  to  and  will  be 
processed  with  the  proposed  bond  pool 
amendment  submitted  under 
Administrative  Record  No.  IND-0559A. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 


\ 


I  ■ 
60062    Federal  Register  /  Vol.  56,  No.  229  /  Wednesday.  Novomber  27.  1991  /  Rules  and  Regulations 


implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  ^f 
State  and  Federal  standards  is  required 
biK-SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17{h)(n)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program^amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clear  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However. 
EPA  responded  to  the  Director's  request 
for  comments  and  stated  that  EPA  had 
no  comments  and  that  it  concurred  on 
t|ie  proposed  amendment 
(Administrative  Record  No.  IND-0919). 

VI.  Procedural  determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Exettive  Order  12291  and  the      • 
Regulatory  Flexibility  Act 

On  July  12. 1984.  '.he  Office  of 
Management  and  Budget  (0MB)  granted 
DSM  an  exemption  from  sections  3,  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  nolcontain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507.  |^ 


List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  15, 1991. 
Car!  C.  Close, 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (hh)  to  read  as 
follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 

***** 

(hh)  The  following  amendments  to  the 
Indiana  program  as  submitted  to  OSM 
on  June  4, 1991  (under  Program 
Amendment  Number  91-7 A),  are 
approved  effective  November  27, 1991: 
IC  13-4.1-6.3-11  (2)  concerning 
indemnity  agreements;  and  IC  13-4.1- 
6.3-13  concerning  notice  of  changes  in 
financial  condition. 

(FR  Doc.  91-28440  Filed  11-26-91;  8:45  am] 
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WLUNO  CODE  4310-bS-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Chapter  I 

Administrative  Changes 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
published  a  final  rule  revising  the 
heading  for  subchapter  R  in  title  32  of 
the  Code  of  Federal  Regulations.  This 
document  corrects  the  heading  for 
subchapter  R.  This  document  also 
revises  the  heading  for  subchapters  L 
and  P. 


EFFECTIVE  date:  \ 


1991. 


SUBCHAPTER  R— ORGANIZATIONAL 
CHARTERS 

SUBCHAPTER  L— ENVIRONMENT 
{RESERVED] 

The  heading  for  subchapter  L  is  added 
as  set  forth  above  and  reserved. 

SUBCHAPTER  P— OBTAINING  DOD 
INFORMATION 

The  heading  for  subchapter  P  is 
revised  as  set  forth  above. 

Dated:  November  20. 1991. '/» 
L  M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

November  20.  1991 

(PR  Doc.  91-28236  Filed  11-26^1;  8:45  atnj 

BIU.ING  COOC  M10-01-M  j     - 


DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 
33  CFR  Part  100 


E:Wyll. 

FOR  FURTHER  INFORMATION  CONTACT:  L 

Bynum,  703-€97-4rl'l  in  the  Federal 
Register  issue  of  Thursday,  July  11, 1991, 
on  page  31537,  the  heading  for 
siibchapter  R  is  corrected  to  read  as 
follows: 


(CGD  05-91-501 

Special  Local  Regulations  for  Marine 
Events;  Holidays  in  the  City  Boat 
Parade;  Town  Point,  Elizabeth  River, 
Norfolk,  VA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of  33 

CFR  100.501. 

SUMMARY:  This  notice  implements  33 
CFR  100.501  for  the  Holiday  in  the  City 
Boat  Parade  and  Fireworks  Display.  The 
event  will  consist  of  a  boat  parade  with 
approximately  80  vessels  and  a 
fireworks  display  at  the  conclusion  of 
the  parade.  The  regulations  in  33  CFR 
100.501  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
JAie  area  for  the  safety  of  bfe  and 
property  on  the  navigabl/waters  during 
the  event. 

EFFECTIVE  DATES:  The  regulations-^n  33^- 
CFR  100.501  are  effective  from  4:30  pTn. 
to  8:30  p.m..  November  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Phillips,  Chief.  Boating 
Affairs  Branch.  Boating  Safety  Division. 
Fifth  Coast  Guard  District.  431  Crawford 
Street.  Portsmouth,  Virginia  23704-5004 
(804)  398-6204.  or  Commander.  Coast 
Guard  Group  Hampton  Roads  (804)  483- 
8559. 

Drafting  Information  .^ 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
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SUBCHAPTER  R— ORGANIZATIONAL 

CHARTERS 

SUBCHAPTER  L— ENVIRONMENT 
(RESERVED! 

The  heading  for  subchapter  L  is  added 
as  set  forth  above  and  reserved. 

SUBCHAPTER  P— OBTAINING  DOO 
INFORMATION 

The  heading  for  subchapter  P  is 
revised  as  set  forth  above. 

Daled:  November  20. 1991.14 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  20.  1991 
(FR  Doc.  91-28236  Filed  11-26-91:  8:45  am| 

BIUJNO  COOe  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR' Part  100 

I 
(CGD  05-91-50] 

Special  Local  Regulations  for  Marine 
Events;  Holidays  in  the  City  Boat 
Parade;  Town  Point,  Elizat)eth  River, 
Norfolk,  VA 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100.501. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  Holiday  in  the  City 
Boat  Parade  and  Fireworks  Display.  The 
event  will  consist  of  a  boat  parade  with 
approximately  80  vessels  and  a 
fireworks  display  at  the  conclusion  of 
the  parade.  The  regulations  in  33  CFR 
100.501  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
^4iie  area  for  the  safety  of  hfe  and 

property  on  the  navigabl/waters  during 
the  event. 

EFFECTIVE  DATES:  The  regulations-ln  33^"^ 
CFR  100.501  are  effective  from  4:30  pTm. 
to  8:30  p.m..  November  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Phillips.  Chief,  Boating 
Affairs  Branch.  Boating  Safety  Division. 
Fifth  Coast  Guard  District.  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004 
(804)  398-6204,  or  Commander,  Coast 
Guard  Group  Hampton  Roads  (804)  483- 
8559.  i 

Drafting  Information  ,^ 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 


Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi.  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation 

The  Downtown  Norfolk  Council 
submitted  an  application  to  hold  the 
Holidays  in  the  City  Boat  Parade  and 
Fireworks  Display.  The  boat  parade  will 
be  held  in  the  Elizabeth  River  in  the 
Town  Point  area  between  the  Banana 
Landmass  and  the  Berkley  Bridge.  The 
fireworks  display  will  be  launched  from 
Town  Point  Park,  and  will  burst  over  the 
Elizabeth  River.  Since  many  spectator 
vessels  are  expected  to  be  in  the  area  to 
watch  the  boat  parade  and  fireworks 
display,  the  regulations  in  33  CFR 
101.501  are  being  implemented  for  these 
events.  The  waterway  will  be  closed 
during  the  fireworks  display.  Since  the 
waterway  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted.  In 
addition  to  regulating  the  area  for  the 
safety  of  life  and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFTi  117.1007.  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of  33 
CFR  100.501  also  implements  regulations 
in  33  CFR  110.72aa  and  117.1007.  33  CFR 
110.72aa  establishes  the  spectator 
anchorages  in  33  CFR  100.501  as  special 
anchorage  areas  under  Inland 
Navigation  Rule  30.  33  U.S.C.  2030(g).  33 
CFR  117.1007  closes  the  draw  of  the 
Berkley  Bridge  to  vessels  during  and  for 
one  hour  before  and  after  the  effective 
period  under  33  CFR  100.501,  except  that 
the  Coast  Guard  Patrol  Commander  may 
order  that  the  draw  be  opened  for 
y€©mmercial  vessels. 

7^      D^ed:  November  20,  1991. 
VV.T.  Leland. 

■Hear. Admiral,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 

[FR  Doci91-28489  Filed  11-26-91:  8:45  amj 
Billing  dboe  4»io-i4-ir 


33  CFR  Part  117 

[CGD1  91-004] 

Drawbridge  Operation  Regulations.  Saugus 
River,  MA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the 
Metropolitan  District  Commission 
(MDC)  the  Coast  Guard  is  changing  the 
regulations  governing  the  General 


Edwards  SRlA  Bridge,  mile  1.7,  between 
Revere  and  Lynn.  Massachusetts,  over 
the  Saugus  River,  by  revising  the  hours 
when  advance  notice  for  an  opening  is 
required.  This  final  rule  will  relieve  the 
bridge  owners  of  the  burden  of  having 
persons  constantly  available  to  open  the 
draws  during  periods  of  infrequent  use 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  These  regulations  become 
effective  on  December  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 
SUPPLEMENTARY  INFORMATION:  Drafting 
Information:  The  drafters  of  this  notice 
are  Mr.  John  McDonald,  Project  Officer, 
and  Lieutenant  Commander  John  Astley, 
project  attorney. 

Regulatory  History 

On  24  June.  1991.  the  Coast  Guard 
published  proposed  ndes  in  the  Federal 
Register  (56  FR  121).  concerning  this 
amendment.  The  Commander.  First 
Coast  Guyd  District  also  published  the 
propeSSHis  a  Public  Notice  dated  July  3, 
1991.  In  each  notice  interested  persons 
were  given  until  August  8, 1991.  to 
submit  comments. 

Background  and  Purpose 

The  proposed  regulations  addressed 
the  operation  of  all  bridges  over  the 
Saugus  River,  including  the  MBTA/ 
AMTRAK  Bridge,  mile  2.1  and  the 
Belden  Bly  Bridge,  mile  2.5,  as  well  as 
the  General  Edwards  SRlA  Bridge.  The 
Coast  Guard  received  a  number  of 
adverse  comments  in  opposition  to  this 
regulation.  The  District  Commander  has 
authorized  a  public  hearing  to  collect 
data  to  resolve  differences  between      1 
various  factions  who  support  or  oppose 
this  regulation. 

Mariners  objected  to  having  the 
bridges  closed  for  any  period  of  time 
because  they  co\ild  not  pass  under 
either  the  MBTA/ AMTRAK  or  the 
Belden  Bly  Bridge  at  all  stages  of  the 
tide.  The  mariners,  however,  did  not 
submit  adverse  comments  regarding  the 
portion  of  the  regulations  pertaining  to 
the  General  Edwards  SRlA  Bridge.  This 
is  primarily  because  the  commercial  and 
recreational  vessels  that  use  the  Saugus 
River  from  December  1  to  March  31,  can 
pass  under  the  General  Edwards  SRlA 
Bridge,  which  has  a  vertical  clearance  of 
36'  at  mean  low  water  (MLW)  and  27'  at 
mean  high  water  (MHW). 

In  light  of  the  above,  as  well  as  the 
fact  that  the^ssues  to  be  resolved  at  the 
public  hearing  will  not  affect  the 
implementation  of  that  portion  of  the 
proposed  regulation  which  pertains  to 


the  General  Edwards  SRlA  Bridge,  the 
Coast  Guard  has  decided  to  promulgate 
that  portion  of  the  regulation  regarding 
the  General  Edwards  SRlA  Bridge  only. 
The  final  rule  requires  that  mariners 
seeking  to  open  the  General  Edwards 
SRlA  Bridge  must  give  an  8  hour 
advance  notice  from  December  1  to 
March  31.  This  action  will  relieve  the 
bridge  owners  of  the  burden  of  having 
persons  constantly  available  to  open  the 
draws  during  periods  of  infrequent  use. 
while  at  the  same  time  still  provide  for 
the  reasonable  needs  of  navigation. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  a  petition 
signed  by  147  of  the  local  mariners  in 
opposition  to  the  proposed  regulation. 
Their  opposition  to  the  regulations  was 
primarily  directed  at  the  portion  of  the 
proposed  regulations  that  required  the 
mariners  to  give  advance  notice  for 
bridge  openings  at  the  MBTA/ AMTRAK 
Bridge  and  the  Belden  Bly  Bridge.  This  is 
because  their  vessels  can  not  pass  under 
these  two  bridges  at  all  stages  of  the 
tide.  However,  all  the  mariners  that  use 
the  Saugus  River  during  the  winter 
months  can  pass  under  the  General 
Edwards  SRlA  Bridge  at  all  times 
without  a  bridge  opening.  The  vertical 
height  of  their  boats  is  between  16'  to 
22',  while  the  General  Edwards  SRlA 
Bridge  has  a  clearance  of  36'  at  MLW 
and  27'  at  MHW. 

The  enactment  of  this  final  rule  should 
have  no  adverse  impact  on  the  mariners 
that  use  the  Saugus  River  because  the 
final  rule  will  only  implement  the 
portion  of  the  proposed  rule  that 
pertains  to  the  General  Edwards  SRlA 
Bridge.  The  issues  surrounding  the 
proposed  regulations  for  the  MBTA/ 
AMTRAK  Bridge  and  the  Belden  Bly 
Bridge  will  be  addressed  at  a  public 
hearing  and  p  subsequent  rulemaking. 

Regulatory  Evaluation  « 

TheseT'egulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and  - 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  is  expected 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  opinion 
is  based  on  the  fact  that  the  regulation 
will  not  prevent  the  mariners  from 
transiting  the  bridges  but  shall  just 
require  advance  notice  for  openings. 

Small  Entities  '  ^ 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
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601  cl  seq.]  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.  ]. 

Federalism 

This  action  has  been  analyzed  under 

the  principles  and  criteria  in  Executive 

Order  12612.  and  it  has  been  determined 

that  this  rule  does  not  have  sufficient 

federalism  implications  to  warrant 

preparation  of  a  federal  assessment. 

< 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  the  John 
Foster  Williams  Building,  room  628,  408 
Atlantic  Ave.,  Boston,  Massachusetts. 


List  of  Subjects  in  33  CFR  Fart  117 

Bridges.  I 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authorily:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l|g). 

2.  Section  117.618  is  revised  to  read  as 
follows: 

§117.618    Saugus  River. 

(a)  The  following  requirements  apply 
tu  all  bridges  across  the  Saugus  River; 

(1)  Public  vessels  of  the  United  States, 
state  or  localvessels  used  for  public 
safety,  and  vessels  in  distress  shall  be 
passed  through  the  draw  of  each  bridge 
as  soon  as  possible  at  any  time.  The 
opening  signal  from  these  vessels  is  four 
or  more  short  blasts  of  a  whistle  or  horn 
or  a  radio  request. 


(2)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  with  figures 
not  less  thafi  12  inches  high  designed, 
installed  and  maintained  according  to 
provisions  of  §  118.160  of  this  chapter. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  seven 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  the  train  ihay  continue  across  the 
bridge  and  muJMlear  the  bridge 
interlocks  before«topping. 

(b)  The  draw  wthe  General  Edwards 
SRI  A  Bridge,  mile  1.7,  betv^een  Revere 
and  Lynn,  Massachusetts,  shall  open  on 
signal  except  that  from  December  1 
through  March  31  at  least  8  hour 
advance  notice  shall  be  given  by 
commercial  and  recreational  vessels  for 
an  opening. 

3.  Appendix  A  to  part  117  is  amended 
to  add  the  Saugus  River  listings  under 
the  State  of  Massachusetts  between  the 
listings  for  Merrimack  River  and  the 
Taunton  River  to  read  as  follows: 


Appendix  A  to  Part  1 17.— Drawbridges  Equipped  With  Radiotelephones 


Waterway 


Mile 


Location 


Bridge  name  and  owner 


Call  sign 


Calling 
channel 


Working 
channel 


MassachuMtts 
Saugus  River 


1.7     Lynn-Revere 

2.1     Saugus-Revere . 
2.7-  Saugus-Revere . 


General  Edwards  SRI  A.  MDC    WHV  992 16 

Saugus/MBTA,  MBTA     KVY  £08 16 

Beiden  Bly(Foxh(ll).  MDPW     Pending 16 


13 
13 
13 


Dnted:  November  18. 1991. 
|.D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  91-28488  Filed  11-26-91;  8:45  am) 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 

{Docket  No.  91-131 

Deposit  of  Foreign  Works 

AOENCY:  Library-  of  Congress,  Copyright 

Office. 

action:  File  rule. 

summary:  The  Copyright  Office  of  the 

Library  of  Congress  is  issuing  a  final 
regulation  which  permits,  in  the  case  of 
works  first  published  outside  the  United 


States,  the  deposit  of  either  one 
complete  copy  or  phonorecord  of  the 
work  as  first  published  or  one  complete 
copy  of  the  best  edition,  for  purposes  of 
registration  under  17  U.S.C.  408. 
EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION:  In  the 
case  of  works  first  published  outside  the 
United  States,  Copyright  Office 
regulations  have  required  the  deposit  of 
one  complete  copy  or  phonorecord  of 
the  work  as  first  published  for 
registration  of  a  claim  to  copyright 
under  section  408  of  the  Copyright  Act, 
title  17  of  the  United  States  Code.  For 
works  first  published  in  the  United 
States,  the  required  deposit  is  the  best 
edition.  This  difference  in  the 
regulations  has  led  to  confusion  about 
the  correct  deposit.  The  best  edition  is 
often  submitted  for  registration  of 
foreign  works. 


The  Copyright  Office  is  amending 
§  202.20(c)(l)(iv)  of  its  regulations  to 
permit  the  deposit,  in  the  case  of 
registration  for  works  first  published 
outside  the  United  States,  of  either  one 
copy  or  phonorecord  of  the  first 
published  edition  or  one  copy  or 
phonorecord  of  the  best  edition.  No 
change  was  necessary  in  §  202.19  of  the 
regulations  governing  mandatory 
deposit  under  section  407  of  the  Act  for 
the  Librarf  of  Congress.  Of  course, 
deposits  made  under  amended 
§  202.20(c)(l)(iv)  for  registration  will 
continue  to  meet  the  deposit 
requirements  of  section  407  for  the 
Library.  Deposit  for  the  Library,  where 
the  foreign  work  is  published  in  the 
United  States  and  no  registration  has 
been  made,  will  continue  to  require  the 
deposit  of  the  best  edition. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
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irt117 


egoing.  part 

ral 

follows: 


S 

ar  part  117 

FR  1.46;  33 
id  to  read  as 


nents  apply 
igus  Riven 
nited  States, 
or  public 
SB  shall  be 
each  bridge 
ime.  The 
essels  is  four 
listle  or  horn 


(2)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  with  figures 
not  less  thaji  12  inches  high  designed, 
installed  and  maintained  according  to 
provisions  of  §  118.160  of  this  chapter. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  seven 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  the  train  rhay  continue  across  the 
bridge  and  mu^swlear  the  bridge 
interlocks  before«fopping. 

(b)  The  draw  *f  the  General  Edwards 
SRI  A  Bridge,  mile  1.7,  befv^een  Revere 
and  Lynn,  Massachusetts,  shall  open  on 
signal  except  that  from  December  1 
through  March  31  at  least  8  hour 
advance  notice  shall  be  given  by 
commercial  and  recreational  vessels  for 
an  opening. 

3.  Appendix  A  to  part  117  is  amended 
to  add  the  Saugus  River  listings  under 
the  State  of  Massachusetts  between  the 
listings  for  Merrimack  River  and  the 
Taunton  River  to  read  as  follows: 


jippED  With  Radiotelephones 


Call  sign 


Calling  Working 


channel 


chin 


Edwards  SR1  A.  MDC  WHV  992 . 
Saugus/MBTA,  MBTA  KVY  £08... 
en  Bly(Foxh(ll),  MDPW     Pending.... 


16 

13 

16 

13 

16 

13 

one 

Drd  of  the 
ne  complete 
purposes  of 
408. 

27, 1991. 
contact: 
-8380. 
on:  In  the 
d  outside  the 
[fice 

he  deposit  of 
orecord  of 
for 

pyright 
pyright  Act, 
Code.  For 
United 
is  the  best 
he 

ision  about 
>t  edition  is 
tion  of 


The  Copyright  Office  is  amending 
§  202.20(c)(l)(iv)  of  its  regulations  to 
permit  the  deposit,  in  the  case  of 
registration  for  works  first  published 
outside  the  United  States,  of  either  one 
copy  or  phonorecord  of  the  first 
published  edition  or  one  copy  or 
phonorecord  of  the  best  edition.  No 
change  was  necessary  in  §  202.19  of  the 
regulations  governing  mandatory 
deposit  under  section  407  of  the  Act  for 
the  Librar^  of  Congress.  Of  course, 
deposits  made  under  amended 
§  202.20(c)(l)(iv)  for  registration  will 
continue  to  meet  the  deposit 
requirements  of  section  407  for  the 
Library.  Deposit  for  the  Library,  where 
the  foreign  work  is  published  in  the 
United  States  and  no  registration  has 
been  made,  will  continue  to  require  the 
deposit  of  the  best  edition. 

With  respect  to  the  Regulatory 
Flexibility  Act.  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 


apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  {title  5.  of  U.S.  Code, 
subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
dministrative  Procedure  Act.' 
Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act. 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 

List  of  Subjects  in  37  CFR  Part  202 

1 1  Copyright  registration. 

Final  Regulajidn 

In  consideration  of  the  foregoing,  part 
202  of  title  37  of  the  Code  of  Federal 
Regulations  is  amended  in  the  manner 
set  forth  below. 

PART  202-REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 


I  1.  The  authority  citation  for  part  202 
l^ontinues  to  read  as  follows: 

Authority:  Sections  702.  90  Stat.  2451;  17 
U.S.C.  702.  §§  202.19.  202.20,  and  202.21  are 
also  issued  under  17  U.S.C.  407  and  408. 

2.  In  §  202.20,  paragraph  (c)(l)(iv)  is 
revised  to  read  as  follows: 

§  202.20    Deposit  of  copies  and 
phonorecords  for  copyright  registration. 


(c|  V  * 

(II  *  *  * 

(iv)  In  the  case  of  works  first 
published  outside  of  the  United  States, 
one  complete  copy  or  phonorecord  of 


1  !  '  The  Copyright  Office  was  not  subject-to  the 
Administrative  Procedure  Act  (wtore  1978.  and  it  is 
now  subject  to  it  only  in  areas  specified  by  section 
7m(d|  of  the  Copyright  Act  (i.e.  "all  actions  talten 
by  the  Register  of  Copyrights  under  this  title  (17). 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits)  (17  U.S.C.  706(b)).  The  Copyright 
Act  does  not  make  the  Office  an  "agency"  as 
deHned  in  the  Administrative  Procedure  Act.  For 
eiample.  personnel  actions  taken  by  the  Office  are 
not  subject  to  APA-+X)IA  requirements. 


the  work  either  as  first  published  or  of 
the  best  edition.  For  purposes  of  this 
section,  any  works  simultaneously  first 
published  within  and  outside  of  the 
United  States  shall  be  considered  to  be 
first  published  in  the  United  States. 
***** 

Dated:  November  12. 1991. 
Ralph  Oman. 
Register  of  Copyrights. 

Approved  by:  ^ 

James  H.  Billington. 
The  Librarian  of  Congress.  f 

(PR  Doc.  91-28423  Filed  11-2&-91;  6:45  am| 

BItJJNG  CODE  141IMI7-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

I  Docket  No.  FEM  A  7528 1 

List  of  Communities  Eligible  for  ttie 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule.    " 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program  ' 
(NFIP).  These  communities  have  applied 
to  the  program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities" 
participation  in  the  program  authorizes 
the  sale  of  fiood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham. 
Maryland  20706.  Phone:  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction.' 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street  SW.,  room  417.  Washington.  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 


generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  Hooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  specialfiood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  a  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  Hood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  ^2  of  the 
Flood  Disaster  Protection  Actrif  1973.  as 
amended,  requires  the  purchase  of  fiood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  fiood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public^rocedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance"" 
Number  for  this  program  is  83.100 
"Flood  insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  FEMA.  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating^the  community's  status  in  the 
NFIP  and  imposes  no  new  requiremen's 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  fioodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  4001  el  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

§64.6    Ust  of  Eligible  Communities. 


r* 
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New  Eligibtes— Emergency  Proflram 

OhIthofTiB:  Helena,  (own  of.  Atfalta  County „ 

lOMia: 

Kossuffi  County,  unincorporated  areas r 

Shett  Rock,  city  of.  Butler  County _ 

'Flondat  San  Antonio,  city  of.  Pasco  County _ , 

Louisiana:  Greenwood,  town  ol.  Caddo  Parish 

Georgia:  C^artton  County,  unincorporated  areas 

Netjrasi^a  Dundy  County,  unincorporated  areas 

Mississippi:  '  Tistxxniogo  County,  unincorporated  areas .. 

New  EJtgttHes— Regular  Program 

Otiio:  Lorain  County  unincorporated  areas 

Minnesota:  Mantorville.  city  of.  Dodge  County 

Georgia:  Toombs  County,  unincorporated  areas 

Otuo:  Athens  Courty.  urmcorporated  areas 

Reinstatements— Regular  Program 
Pannsytvana: 

Armstiong.  TownsiMp  at.  Indiana  County „ 


Mananna,  Borougti  of.  Washington  County 

Plie.  Township  of.  Potter  County 

Wisconsin:  Blocmer.  City  of.  Ctuppewa  County 

Massachusetts:  Russell,  town  of.  Hampton  County.. 


Mtnimai  Conversions 

Region  V 

Mictiigan: 

Iron  Mountain,  city  of.  Isabella  County... 
Stterman,  township  of,  Isabella  County.. 


ComrMjraty 
No. 


400388 

190684 
190338 
120634 
220292 
130292 
310432 
280283 


390346 
270585 
130173 
390760 


421708 
420854 
421983 
550042 
250148 


260063 
260788 


Effective  dale  auttionzation/cance!!atioi>  of  sale  01  Hood 
insurance  in  corrwnunity 


October  1.  1991... 


da.. 


do ,. 

October  10,  1991 

October  14,  1991 

do 

October  25. 1991 

October  30. 1991 


October  14,  1991. 

Oct.  23,  1991 

Oct  31.  1991  . 

Oct  31,  1991 


July  7,   1975.   Emerg ;  Apr.    16.   1990,   Rein.; 

Susp.;  Oct  1,  1991,  Rem. 
Jan.  21,  1975.  Emerg..  June  19,  1989,  Reg; 

Susp.;  Oct.  14.  1991,  Rem. 
July  11.  1975,  Emerg.;  Aug    19,  1991,  Reg.; 

Susp:  Oct  14,  1991,  Reia 
Mar.  20.  1975.  Emerg.;  Aug.  19,  1991,  Reg.; 

Susp.;  Oct.  21,  1991,  Rein. 
Aug.  8.  1975.  Emerge  Dec.  15.  1990,  Reg.; 

Susp;  Oct.  31.  1991,  Rein. 


Oct  16,  1991.  suspension  wittidrawn.. 

do 


Apr.  16. 
June  19, 
Aug.  19, 
Aug.  19. 
July  16, 


1990. 
1969, 
1991. 
1991, 
1991, 


Current  etfedive 
map  date 


Apr.  2. 1976. 

June  21,  1977 
Dec.  17,  1976. 


May  14,  1976. 
May  12,  1978. 

Sept  30,  19^ 
Feb.  3.  1982. 
May  2,  1991. 
May  2.  1991. 


Apr.  16,  1990. 
June  19,  1989 
Aug.  19. 1991. 
Aug.  19,  1991. 
July  16,  1991 


Oct  16,  1991 
Oct  16,  1991. 


; 


Code  for  reading  tfurd  column:  Emerg.— Emergency;  Reg.— Regular  Susp.— Suspension;  Rein.— Reinstatement. 
Declared  disaster  area. 


Issued:  November  IB.  1991. 
C.M.  "Bud"  Schauerte, 

AdministratcH^  Federal  Insurance 
AdministratiiM. 


lE'R  Doc.  91-28463  Filed  11-26-91;  8:45  am] 

BILUNa  CODE  »71»-31-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208,  209,  211,  215,  219, 
223,  225,  226,  231,  232,  233,  235.  237, 
242,  243,  247,  249,  250.  252 

{Defense  Acquisition  Circular  (OAC)  88-191 

Department  of  Defense  Acquisition 
Regulations;  Miscellaneous 
Amendments 

agency:  Department  of  Defense  (DoD). 
action:  Final  rules. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  88-19  amends  the  DoD  FAR 
Supplement  (DFARS)  (1988  Edition) 
coverage  on  restriction  on  antifriction 
.bearings,  liquidated  damages — Small 
Business  Subcontracting  Test  Program, 
historically  black  colleges  and 
universities  and  miiiority  institutions, 
hazard  warning  labels,  drugfree  work 
forcer  logistics  support  for  contractor 


personnel  in  Germany  and  Italy.  Trade 
Agreements  Act.  duly-free  entrj'.  Indian 
Incentive  Program,  expedited  payments 
to  smaU  disadvantaged  businesses, 
GAO  protest  regulations,  approval  of 
fixed  price  development  contracts, 
notification  of  substantial  impact  on 
employment,  extraordinary  contractual 
actions,  and  suspension  and  debarring 
officials. 

EFFECTIVE  DATE:  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Lucile  Hughes,  Defeftse  Acquisition 
Regulations  System.  OUSD{A).  The 
Pentagon.  Washington.  DC  20301-3000, 
telephone  (703)  697-7266. 
.SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DoD  FAR  Supplement  is  codified 
in  chapter  2  title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1, 1990  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  includes  amendments  to  the  1988 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
88-1  througlK8&-15. 

The  loosele^f-version  of  Defense 
Acquisition  Circular  88-19  contains  18 
final  rules,  four  interim  rules,  and  two 
informational  items  (Items  II  and  X).  Of 
the  18  final  rules,  six  finalize  interim 


rules  (Items  V.  IX,  XI,  XII,  XIX.  and 
XXII).  Due  to  their  previous  publication 
in  the  Federal  Register,  Items  III,  IV,  VII, 
XIll.  XIV.  XVII,  and  XX  of  DAC  88-19 
appear  in  the  looseleaf  version  of  DAC 
88-19  but  not  in  the  CFR  amendments  of 
this  Federal  Register  notice. 

The  interim  rules  included  in  DAC  88- 
19  (Items  III.  IV,  XIII,  and  XX)  were 
published  previously  in  the  Federal 
Register  for  public  comment  Their 
publication  in  the  looseleaf  version  of 
DAC  88-19  does  not  constitute  a  request 
for  comment. 

Item  in  was  published  April  12. 1991  (56  FR 
18610). 

Hem  IV  was  published  September  5, 1991 
(.56  FR  43986)  and  amended  September  30, 
1991  (56  FR  49506).      , 

Item  XIII  was  published  July  25, 1991  (56  KK 
34030). 

Item  XX  was  published  October  13. 1991 
(56  FR  52440). 

Three  of  the  final  rules  included  in  the 
looseleaf  version  of  DAC  88-19  were 
finalized  in  previous  Federal  Register 
publications. 

Item  Vfl  was  published  August  9. 1991  (56 
FR  37963). 

Hem  XIV  was  published  September  12. 1991 
(56  FR  46520). 

Item  XVII  was  published  July  10. 1991  |5b 
FR  31341). 
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/e  dale  authoiization/canceltation  of  sale  o<  flood 
insurance  in  community 


1991. 


).  1991.. 
I.  1991.. 

>.199t„ 

3.1991.. 

I,  1991.. 

>91 

»1 

>91 


(75.  Emerg;  Apf    16.   1990.  Rein.;  Apr.  16,  1990. 

tt  1,  1991.  Retn. 

975.  Emerg.:  June  19.  1989.  Reg.;  June  19.  1969. 

let  14.  1991.  Rem. 

975.  Emerg.:  Aug.  19.  1991.  Reg.;  Aug.  19,  1991. 

let  14,  1991.  Reia 

1975.  Emerg.;  Aug.  19,  1991.  Reg.;  Aug.  19.  1991. 

let  21.  1991,  Rem. 

975.  Emerg.;  Dec.  15.  1990.  Reg.;  July  16.  1991. 

let.  31,  1991,  Rem. 


991.  suspension  withdrawn.. 


Current  effective 


Ajw.  2. 1976u 

June  21.  1977 
Dec.  17.  197a 


May  14.  1976. 
May  12.  1978. 

Sept  30.  19^ 
Feb.  3.  1982. 
May  2.  1991. 
May  2.  1991. 

! 

Apr.  16.  1990. 
June  19,  1989 
Aug.  19.  1991. 
Aug.  19,  1991. 
July  16.  1991. 


Oct  16.  1991 
Oct  16.  1991. 


; 


n;  Rein. — Reinstatement 


Italy.  Trade 
entrj',  Indian 
ed  payments 
sinesses, 
pproval  of 
intracts. 
impact  on 
I  contractual 
,d  debarring 

r  15, 1991. 

1  contact: 

2  Acquisition 
1(A),  The 

20301-3000. 

ion:  I 
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Lion  of  that 
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Defense 
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Bs,  and  two 
II  and  X).  Of 
ze  interim 


rules  (Items  V.  IX.  XI.  XU.  XIX.  and 
XXII).  Due  to  their  previous  publication 
in  the  Federal  Register.  Items  III,  IV,  VII, 
XIII,  XIV,  XVII.  and  XX  of  DAC  88-19 
appear  in  the  looseleaf  version  of  DAC 
88-19  but  not  in  the  CFR  amendments  of 
this  Federal  Register  notice. 

The  interim  rules  included  in  DAC  88- 
19  (Items  III,  IV.  Xlll,  and  XX)  were 
published  previously  in  the  Federal 
Register  for  public  comment.  Their 
publication  in  the  looseleaf  version  of 
DAC  88-19  does  not  constitute  a  request 
for  comment. 

Item  in  was  published  April  12. 1991  (56  FR 
18610). 

Item  IV  was  published  September  5, 1991 
(56  FR  43986)  ar.d  amended  September  30. 
1991  (56  FR  49506).      , 

Item  XIII  was  published  July  25. 1991  (56  H< 
34030). 

Item  XX  was  published  October  13, 1991 
(56  FR  52440). 

Three  of  the  final  rules  included  in  the 
looseleaf  version  of  DAC  88-19  were 
finalized  in  previous  Federal  Register 
publications. 

Item  VII  was  published  August  9, 1991  (56 
FR  37963). 

Item  XIV  was  published  September  12, 1991 
(56  FR  46520). 

Item  XVII  was  published  July  10. 1991  |5b 
FR  31341). 


B.  Regulatory  Flexibility  Act 

hAC88-J9.  Items  I.  VI.  XV.  XVI.  XVIII. 
XXI  and  XXIV 

I  These  final  rules  do  not  constitute 
iignificant  revisions  within  the  meaning 
i|)f  FAR  1.501  and  Public  Law  98-577  and 
publication  for  public  comment  is  not 
required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply,     f 

JAC  88-19.  Item  V 

The  Department  of  Defense  certifies 
hat  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  because  the  rule  is 
being  used  under  a  test  program  which 
has  Very  limited  application.  There  were 
ro  comments  received  in  response  to  the 
April  15, 1991  interim  rule  publication 
(56  FR  15162)  which  addressed  the 
Regulatory  Flexibility  Statement. 

DAC  88-19.  Item  VIII 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  it  requires 
offerors  or  contractors  merely  to 
generate  and  furnish  before  and  with 
their  product,  a  hazard  warning  label      .. 
which  they  are  already  required  to  do   ; 
under  29  CFR  1910.1200.  Therefore,  the 
time  and  financial  resources  necessary 
to  comply  with  the  proposed 
requirement  are  already  invested  prior 
to  any  involvement  in  contracting  with 
the  Government. 

3  AC  88-19.  Item  IX 

The  Regulatory  Flexibility  Act,  5 
S.C.  601  et  seq.  applies  to  this  final 
le  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  performed.  A  copy  of 
the  analysis  may  be  obtained  by  writing 
Defense  Acquisition  Regulations 
System.  Attn:  Linda  Neilson.  OUSD(A). 
Pentagon.  Washington.  DC  20301-3000. 

DAC  86-19.  Item  XI 

I  The  Department  of  Defense  certifies 
that  this  final  rule'will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator^'  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  it  provides 
more  opportunity  for  participation  of 
small  firms  by  adopting  the 
substantially  transformed  criteria  of  the 
Trade  Agreements  Act. 

DAC  88-19.  Item  XII 

The  Department  of  Defense  certifies 
that  this  final  rule  Will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq  .  because  it  merely 
adds  one  element  of  readily  available 
information,  contractor's  address,  to 
that  already  required. 

DAC  88-19.  Item  XIX 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  i^implements 
GAOs  revised  protest  procedures  (4 
CFR  part  21)  by  incorporating  those 
procedures  which  are  essential 
information  for  contracting  officers.  It 
does  not  impact  the  involvement  of 
srnaH  entities  in  the  GAO  protest 
process. 

DA  C  88-19.  Item  XXII 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  applies  to  this  final     ., 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  performed.  A  copy  of 
the  analysis  may  be  obtained  by  writing 
Defense  Acquisition  Regulations 
System,  Attn:  Eric  Mens.  OUSD(A). 
Pentagon.  Washington.  DC  20301-3000. 

DAC 88-19.  Item  XXIII 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  Has  been  performed.  A  copy  of 
the  analysis  may  be  obtained  by  writing 
Defense  Acquisition  Regulations 
System,  Attn:  Valorie  Lee,  OUSD(A), 
Pentagon.  Washington.  DC  20301-3000. 

C.  Paperwork  Reduction  Act 

DAC  88-19.  Items  I.  V.  VI.  VIII.  XI.  XV. 
XVI.  XVllI.  XIX.  XXI.  XXIII.  and  XXIV 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  rules  do  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et  seq. 

DAC  88-19.  Item  IX 

The  Paperwork  Reduction  Act  applies. 
OMB  approval  has  Been  requested. 

DAC  86-19  Item  XII 

The  Paperwork  Reduction  Act  applies. 
OMB  has  approved  the  information 
collection  under  Department  of  the 
Treasury  clearance  1515-0170. 

DA  C  86-19.  Item  XXII 

The  Paperwork  Reduction  Act  applies. 
OMB  approved  the  information 
collection  requirement  on  the  interim 
rule  (OMB  0704-0327)  for  the  period 
ending  September  30, 1991.  OMB 
approval  of  the  final  rule  has  been 
requested. 


\ 


List  of  Subjects  in  48  CFR  Parts  208.  209, 
211,  215.  219.  223.  225  226,  231,  232.  233, 
235,  237,  242,  243.  247.  249.  2S0.!||Mid  252 

Government  procurement. 

Claudia  L  Naugle, 

Executive  Editor.  Defense .Xcquisition 
Regulation!)  Systt-in. 

(Defense  Acquisition  Circular  .No.  88-19. 
dated  November  15. 1991) 

All  DoD  FAR  Supplement  and  other 
directive  materinl  contained  in  this 
circular  is  effective  November  15.  1991. 
unless  otherwise  specified  in  the  Item 
summary.  ■* 

Defense  Acquisition  Circular  (DAC) 
88-19  amends  the  DoD  FAR  Supplement 
(DFARS)  1988  edition,  prescribes 
procedures  to  be  follQwed.  and  provides 
informational  interest  items.  The 
amendments,  procedures,  and 
information  are  summarized  as  follows:  i 

Item  I — Editorial  Revision  -^ 

DFARS  209.470(b)  is  amended  to 
update  the  designation  of  Navy 
suspending  and  debarring  official. 

Item  II — Restriction  on  Antifriction 
Bearings 

The  restriction  in  DFARS  208.7902  on 
the  acquisition  of  antifriction  bearings 
has  been  extended  from  September  30. 
1991  until  December  31. 1992.  Except  for 
the  date,  there  is  no  change  to  the 
related  policy,  the  clause  at  252.208- 
7006.  Required  Sources  for  Antifriction 
Bearings,  or  to  the  clause  prescription  c<t 
208.7905. 

•  i 

Item  III — Acquisition  and  Distribution  of 
Commercial  Products 

This  interim  rule  was  issued  by 
Departmental  Letter  91-007.  effective  for 
use  April  30. 1991.  as  implementation  of 
Section  824(b)  of  the  FY  90-91  National 
Defense  Authorization  Act  (Pub.*L  101- 
189).  Section  824(b)  requires  that  DoD 
establish  a^simplified  uniform  contract 
formal  for  the  acquisition  of  commercial 
items  and  require  the  use  of  such  format 
to  the  maximum  extent  prartichble.  Thi.-i 
interim  rule  added  DFARS  subpslrt 
211.70.  Acquisition  and  Distribution  of 
Commercial  Products,  and  added 
clauses  at  252.211-7000  through  252.211- 
7021.  It: 
— Prohibits  Government  specified 

quality  systems  or  quality  programs. 
— Restricts  Government  in-plant 

inspection.  (Tailored  insppclion 

requirements  are  permitted  for  items 

having  critical  applications. 
— Prohibits  the  use  of  Government 

specified  designs,  manufacturing 

processes  or  procedures. 
— Prohibits  the  use  of  Military 

Standards  or  Military  Specifications 
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that  would  impede  a  commercial 

supplier's  ability  to  satisfy  a  DoD 

requirement. 
— Requires  packaging  and  marking  in 

accordance  with  commercial 

practices. 
— Limits  the  acquisition  of  technical 

data. 
— Requires  commercial  computer 

software  to  be  acquired  under  the 

same  licensing  agreements  provided 

to  the  general  public. 
— Prohibits  unilateral  specification 

changes. 
— Restricts  the  number  of  Government 

clauses  contractors  must  flow  down  to 

their  subcontractors  or  suppliers. 
— Reduces  the  number  of  contract 

clauses  that  may  be  used  in  a  DoD 

contract  for  commercial  items. 

The  interim  rule  was  modified  by 
Departmental  Letter  91-020.  issued 
September  26, 1991,  which  advised  that 
the  clause  at  252^11-7005,  Limitation  of 
Liability,  may  not  be  appropriate  for  use 
in  all  contracts  for  commercial  items 
and  shall  not  be  used  in  part  211 
contracts,  pending  issuance  of  the  part 
211  final  rule.  In  the  meantime,  in 
contracts  for  commercial  automatic  data 
processing  equipment,  contracting^ 
officers  are  to  follow  the  guidance  in 
DFARS  270.310(a)  and  use  the  clause  at 
252.270-7001,  Warranty  Exclusion  and 
Limitation  of  Damages,  unless  the 
contracting  officer  determines  that  a 
higher  degree  of  protection  is  in  the  best 
interest  of  the  Government.  In  contracts 
for  all  other  commercial  items, 
contracting  officers  are  to  follow  the 
guidance  at  FAR  Subpart  46.8,  and  may 
use  the  Limitation  of  Liability  clauses  at 
FAR  52.246-23  and  52.246-24  or  other 
liability  clauses  authorized  for  use  by  a 
Military  Department  or  Defense  Agency. 

Item  IV — Evahiation  of  .Acquisitions  for 
Services  and  Uncompensated  Overtime 

Departmental  Letter  91-017.  dated 
August  19. 1991,  revised  DFARS 
subparts  215.6  and  237.1  and  added  a 
solicitation  provision  entitled 
"Identification  of  Uncompensated 
Overtime"  as  interim  implementation  of 
Section  834  of  the  FY  1991  DoD 
.  Authorization  Act  (Pub.  L  101-510). 
Section  834  requires  the  Secretary  of 
Defense  to  issue  regulations  to  ensure, 
to  the  maximum  extent  practicable,  that 
professional  and  technical  services  are 
acquired  on  the  basis  of  the  task  to  be 
performed  rather  than  on  the  basis  of 
the  number  of  hours  provided.  The 
DFARS  revisions  include  guidance  on 
evaluation  of  serv  ice  acquisitions  and 
on  factors  to  consider  in  evaluating 
proposals  to  ensure  that  the  use  of 
uncompensated  overtime  does  not 
degrade  the  level  of  technical  expertise 


required.  Language  and  a  solicitation 
provision  have  been  added  on  the  use  of 
uncompensated  overtime.  The  new 
provision  is  to  be  used  in  all 
solicitations  estimated  at  $100,000  or 
more  for  services  to  be  acquired  on  the 
basis  of  the  number  of  hours  to  be 
provided.  These  DFARS  revisions  were 
effective  August  19, 1991. 

Item  V — liquidated  Damages — Small 
Business  Subcontracting  Test  Program 

This  finalizes,  without  change,  the 
interim  revisions  made  to  DFARS 
219.702,  219.708,  and  252.219-7016  by 
DAC  88-18,  Item  III.  The  revisions 
suspend  application  of  liquidated 
damages  to  comprehensive 
subcontracting  plans  submitted  under 
the  test  program  described  in  DFARS 
219.702.  The  revisions  were  effective 
March  4, 1991. 

Item  VI — Historically  Black  Colleges 
and  Universities  and  Minority 
Institutions 

DFARS  219.705-2,  226.7001,  and  , 
228.7003  are  revised  to  implement  [ 
section  832  of  the  FY  1991  DoD  ' 

Authorization  Act  (Pub.  L.  101-510). 
Section  832  provides  for  further 
enhancement  of  opportunities  for 
participation  of  historically  black 
colleges  and  universities  and  minority 
institutions  in  DoD  programs. 

Item  VII — Pilot  Mentor-Protege  Program 

Departmental  Letter  91-016,  dated  {uly 
31, 1991.  revised  DFARS  232.412  and 
added  subpart  219.71  and  the  clause  at 
252.232-7009  to  implement  section  831  of 
the  FY  1991  Defense  Authorization  Act 
(Pub.  L.  101-510),  as  amended.  Section 
831  required  that  DoD  establish  a  test 
program  offering  incentives  to  major   i 
contractors  which  provide 
developmental  assistance  to  small 
disadvantaged  businesses.  Policy  and 
procedures  for  operation  of  the  test 
program  are  described  in  detail  in  a  DoD 
policy  document  entitled  "DoD  Policy 
For  the  Pilot  Mentor-Protege  Program."  a 
copy  of  which  is  included  in  this  i 

Defense  Acquisition  Circular.  The  ' 
DFARS  amendments  were  effective  , 
October  1, 1991. 

Item  VUI — Hazard  Warning  Labels     i 

DFARS  subpart  223.72  is  revised  and 
a  solicitation  provision  and  clause  are 
added  as  252.223-7006  and  25Z223-7007 
to  require  that  offerors  identify  | 

hazardous  materials  which  are  not      ' 
subject  to  the  Hazard  Communications 
Standard  and  to  require  that  apparent 
successful  offerors  submit  before  award, 
labels  for  those  materials  which  are 
subject  to  the  Hazard  Communications 
Standard. 


IX— Drug-Free  Work  Force 

This  final  rule  replaces  the  interim 
rule  published  in  DAC  88-2.  It  removes 
all  language  that  duplicated  the  Drug- 
Free  Workplace  rule  in  FAR  subpart  23.5 
and  it  ehminates  any  ambiguity  as  to 
whether  drug  testing  is  required. 

Item  X — Logistics  Support  for 
Contractor  Personnel  in  Germany  and 
Italy 

The  United  States  Army,  Europe 
(USAREUR)  and  Seventh  Army  grant 
logistics  support  and  privileges  to 
certain  DoD  contractor  personnel  under 
contracts  performed  in  the  Federal 
Republic  of  Germany  and  Italy.  A 
USAREUR  updated  notice,  superseding 
the  notice  published  under  Item  I  of 
DAC  88-11.  of  the  support  and  privileges 
available  is  included  as  Attachment  2  to 
this  DAC. 

Item  XI — Trade  Agreements  Act 

This. finalizes,  without  change,  the 
interim  revisions  made  by  DAC  88-17, 
Item  Vn,  to  part  225,  the  clauses  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  and 
252.225-7006,  Trade  Agreements  Act, 
and  the  provision  at  252.225-7005,  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program 
Certificate.  The  revision  incorporated  a 
definition  of  U.S.  made  end  products 
that  covers  products  substantially 
transformed  in  the  United  States  but 
v.'hich  do  not  qualify  as  domestic  end 
products.  [   i 

Item  XII— Duty-Free  Entry  | 

This  finalizes,  without  change,  the 
interim  revisions  made  by  DAC  88-17. 
Item  VIII,  to  DFARS  225.603-70,  252.225- 
7008,  and  252.225-7014.  The  revisions 
added  additional  information  necessary 
for  processing  duty-free  certificates. 
Item  VIII  of  DAC  88-17  mistakenly 
attributed  the  origin  of  this  additional 
information  requirement  to  a  new 
paperless  system  of  the  U.S.  Customs 
Service  when  in  actuality  the 
requirement  is  in  support  of  the  Defense 
Logistics  Agency's  Duty  Free  Entry 
Management  System. 

Item  XIII — Offset  Administrative  Costs 

DFARS  2257304  was  revised  on  an 
interim  basis  by  Departmental  Letter  91- 
015,  dated  July  15, 1991,  to  permit 
defense  contractors  to  recover 
allowable  offset  administrative  costs 
from  foreign  governments  under  foreign 
military  sales  contracts.  This  revision 
was  effective  July  15. 1991, 
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IX— Drug-Free  Work  Force 

This  final  rule  replaces  the  interim 
rule  published  in  DAC  88-2.  It  removes 
all  language  that  duplicated  the  Drug- 
Free  Workplace  rule  in  FAR  subpart  23.5 
and  it  ehminates  any  ambiguity  as  to 
whether  drug  testing  is  required. 

Item  X — Logistics  Support  for 
Contractor  Personnel  in  Germany  and 
Italy 

The  United  States  Army.  Europe 
(USAREUR)  and  Seventh  Army  grant 
logistics  support  and  privileges  to 
certain  DoD  contractor  personnel  under 
contracts  performed  in  the  Federal 
Republic  of  Germany  and  Italy.  A 
USAREUR  updated  notice,  superseding 
the  notice  published  under  Item  I  of 
DAC  88-11.  of  the  support  and  privileges 
available  is  included  as  Attachment  2  to 
this  D.\C. 

Item  XI — Trade  Agreements  Act 

This  finalizes,  without  change,  the 
interim  revisions  made  by  DAC  88-17, 
Item  VII,  to  part  225.  the  clauses  at 
252.225-7001.  Buy  American  Act  and 
Balance  of  Payments  Program,  and 
252.225-7006.  Trade  Agreements  Act. 
and  the  provision  at  252.225-7005,  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program 
Certificate.  The  revision  incorporated  a 
definition  of  U.S.  made  end  products 
that  covers  products  substantially 
transformed  in  the  United  States  but 
v.'hich  do  not  qualify  as  domestic  end 
products.  I   j 

Item  XII— Duty-Free  Entry  [ 

This  finalizes,  without  change,  the 
interim  revisions  made  by  DAC  88-17. 
Item  VIII,  to  DEARS  225.603-70,  252.225- 
7008,  and  252.225-7014.  The  revisions 
added  additional  information  necessary 
for  processing  duty-free  certificates. 
Item  VIII  of  DAC  88-17  mistakenly 
attributed  the  origin  of  this  additional 
information  requirement  to  a  new 
paperless  system  of  the  U.S.  Customs 
Service  when  in  actuality  the 
requirement  is  in  support  of  the  Defense 
Logistics  Agency's  Duty  Free  Entry 
Management  System. 

Item  XIII — Offset  Administrative  Costs 

DFARS  2257304  was  revised  on  an 
interim  basis  by  Departmental  Letter  91- 
015,  dated  July  15, 1991.  to  permit 
defense  contractors  to  recover 
allowable  offset  administrative  costs 
from  foreign  governments  under  foreign 
military  sales  contracts.  This  revision 
was  effective  July  15, 1991. 


Item  XIV— IR&D/B&P  Costs 

This  final  rule  was  effective  August 
19, 1991.  upon  issuance  of  Departmental 
Letter  91-018.  DFARS  Parts  225,  231.  and 
242  were  revised  to  implement  Section 
824  of  the  FY  1991  DoD  Authorization 
Act  (Pub.  L  101-510)  by  incorporating 
the  new,  broader  standard  for  IR&D/ 
B&P  projects  which  are  of  "potential 
interest  to  DoD"  and  to  make  other 
related  changes.  DFARS  225.7304(c)(2) 
was  revised  to  remove  an  inconsistency 
that  currently  exists  with  225.7304(c)(3). 
DFARS  225.7304(c)(3)  was  revised  to 
incorporate  the  new  10  US.C.  2372 
citation  and  to  correct  an  erroneous 
reference  to  IR&D/B&P  ceiling 
limitationy^r  formula  constraints  as 
being  contained  in  DFARS  Part  231, 
rather  than  in  FAR  part  31.  DFARS 
231.205-18  incorporates  the  new, 
broader  legislative  standard  for  IR&D/ 
B&P  projects  which  are  of  "potential 
interest  to  DoD,"  including  the  specific 
examples  of  such  projects  listed  in  10 
U.S.C.  2372(c).  DFARS  242  10p5(a)  was 
added  to  clarify  that  the  DoD  IR&D 
Technical  Evaluation  Group  is 
responsible  for  providing  appropriate 
guidance  to  contractors  for  submission 
of  technical  information  to  support  IR&D 
proposals.  DFARS  242.1005(b)  was 
revised  to  clarify  that  the  DoD  IR&D 
Technical  Evaluation  Group  is 
responsible  for  providing  contracting 
officers  with  the  required  technical 
evaluation,  including  an  opinion 
concerning  the  potential  interest  of  the 
proposed  IR&D  projects  to  DoD.  DFARS 
242.1005(c),  242.1006,  and  242.1007  were 
revised  to  incorporate  the  new  standard 
of  "potential  interest  to  DoD"  and  to 
otherwise  satisfy  the  requirements  of  10 
U.S.C.  2372.  DFARS  242.1008  was 
revised  to  reflect  current  organizations 
and  titles  within  DoD. 

Item  XV — Indian  Incentive  Program 

DFARS  Subpart  226.71  and  the  clause 
at  252.226-7002  are  removed  as  they 
were  incorporated  in  FAR  Part  26  by 
FAC  90-07,  Item  VIIL 

.Item  XVI — Foreign  Selling  Costs 

I    This  item  is  to  clarify  the  effective  ■ 
date  of  Item  K  of  DAC  88-18.  The 
deletion  of  DFARS  231.205-1  and 
231.205-38,  accomplished  under  Item  X 
of  DAC  88-18,  was  effective  May  15, 
1991,  upon  effectivity  of  the  comparable 
FAR  language  published  as  Item  XVIII 
of  FAC  90-04. 

Item  XVII — Customary  Progress 
Payment  Rates 

This  item  was  effective  July  1, 1991. 
upon  issuance  of  Departmental  Letter 
,91-014.  DFARS  232.5  is  revised  and  a 


clause  added  at  252.232-7008  to 
implement  DoDs  customary  uniform 
progress  payment  rates  for  contracts 
awarded  on  or  after  July  1. 1991  through 
March  31. 1992.  Rates  for  subsequent 
years  will  be  published  in  the  first 
quarterly  DAC  for  the  calendar  yejir. 
The  customary  uniform  rates  for  July  1, 
lii91  through  March  31, 1992,  are  85 
percent  for  large  business,  90  percent  for 
small  business,  and  95  percent  for  small 
disadvantaged  business.  This  change 
does  not  affect  progress  payment  rates 
for  the  repair,  maintenance,  or  overhaul 
of  naval  vessels  which  are  governed  by 
rates  established  by  the  Secretary  of  the 
Navy  in  accordance  with  10  U  S.C.  7312. 
as  amended.  For  fiow-down  to 
subcontractors,  refer  to  (j)(4)  of  the 
progress  payments  clause  at  FAR 
52.232-16.  Implement  the  revised  rates 
as  follows: 

1.  Existing  Contracts.  In  no  event  will 
an  existing  contract  be  modified  to 
incorporate  the  revised  rates. 

2.  Contract  Awards  in  Process.  If  a 
contract  price  has  been  agreed  to  and 
the  contract  is  scheduled  for  award  on 
or  after  July  1. 1991,  you  mayinclude  a 
revised  rate  in  the  contract  if  the 
contract  price  is  reduced  to  reflect  the 
price  consideration  received  from  the 
contractor  for  the  revised  rate.  However, 
in  competitive  procurements  where 
"Best  and  Final    offers  or  sealed  bids 
have  been  received,  no  change  should 
be  made  to  the  financing  terms 
contained  in  the  solicitation  or 
invitation  for  bid. 

3.  Modifications  to  Existing  Contracts. 
Contract  modifications  (e.g. 
supplemental  agreements,  changes, 
exercise  of  priced  options,  definilization 
of  letter  contracts,  etc.)  to  existing 
contracts  for  inscope  effort  will  be 
financed  at  the  rate  established  in  the 
existing  contract. 

4.  Basic  Ordering  Agreements.  Prompt. 
action  should  be  tabui  by  the 
contracting  officer ^ymodify  basic 
ordering  agreements  to  incorporate  the 
new  contract  financing  rates  for  orders 
issued  on  or  after  July  1, 19S1. 

5.  Letter  Contracts.  You  may  include  a 
revised  rate  in  the  contract  if  the  price  is 
negotiated  on  or  after  July  1, 1991.  based 
on  the  revised  rate.  , 

Item  XVIII — Expedited  Payments  to 
Small  Disadvantaged  Businesses 

*rhis  final  rule  adds  DFARS  232.903 
and  232.905-70  to  implement  a  decision 
by  the  Under  Secretary  of  Defense  for 
Acquisition  to  assist  small 
disadvantaged  business  concerns  by 
authorizing  and  encouraging  DoD 


payment  offices  to  pay  such  concerns  as 
quickly  as  possible  after  invoices  are 
received  and  prior  to  payment  due 
dales. 

Item  XIX— G.\0  Protest  Regulations 

This  finalises,  without  change,  the~ 
interim  rule  that  was  publishedin 
Departmental  Letter  91-019  and  was 
effective  August  23. 1991.  The  interim 
rule  added  DFARS  233.104. 
irr.plementing  the  General  Accounting 
Office's  (G.^O)  revised  protest 
procedures  (4  CFR  part  21),  which  went 
into  effect  on  April  1, 1991.  The  DFARS 
language  covers  only  those  portions  of 
GAO's  revised  rules  which  pertafn  to 
contracting  officers  and  is  to  be  used 
until  a  permanent  FAR  change  is  made. 

DFARS  233.104.  which  is  a  substantial 
rewrite  and  is  to  be  used  in  lieu  of  FAR 
33.104.  implements  G.^O's  revised 
procedures,  presents  procedures  in  a 
more  logical  order,  and  makes  other 
editorial  improvements.  The  most  "» 

significant  procedures  address  the 
information  an  agency  is  required  to 
provide  to  GAO,  protective  orders 
issued  by  GAO,  and  formal  fact-finding 
hearings. 

Agency  reports  to  the  GAO  must  now 
include  all  evaluation  documents.  In 
addition,  agencies  must  also  make 
available  to  GAO  any  document , 
specifically  requested  by  the  protestor. 
GAO's  new  rules  provide  interested 
parties  with  easier  access  to  documents. 
'Accordingly.  DFARS  233.104(a)(5) 
addresses  requests  for,  and  GAO 
issuance  of,  protective  orders  to  limit 
the  right  to  use  and  disclose  released 
documents.  DFARS  233.104(e)  gives 
notice  of  GAO's  formal  fact-finding 
hearings,  with  minimal  discussion  of  the 
detailed  procedures. 

Item  XX — Contracting  Officer  Final 
Decisions 

This  interim  rule  was  edective 
October  4,  laoi.  upon  issuance  of 
Departmental  Letter  91-(J21.  The  interim 
rule  adds  Section  233.211  to  require 
contracting  officers  to  insert  a  "note"  in 
all  contracting  officer  final  decisions, 
immediatelv  followirg  the  paragraph 
required  by  FAR  33.211(a)(4)(v).  The 
note  advises  the  contractor  to  refer  to  a  ^ 
recent  Circuit  Court  decision  which  may 
affect  the  contractor's  choice  of  a  forum 
for  appeal. 

Item  XXI — Approval  of  fixed-Price 
DevelopmenbContracts 

DFARS  235.006  was  revised  by      ^v 
Departmental  Letter  91-009.  dated  May 
2, 1991,  to  require  a  determination  by  the' 
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Under  Secretary  of  Defense  for 
Arquisition  (USD(A))  before  award, 
using  FY  1991  funds,  of  a  fixed  price 
type  contract  over  $10  million  for 
dev  elopment  of  a  major  system,  or 
subsystem  thereof.  We  previously 
published  a  revision  to  DFARS  235.006 
in  DAC  88-16  that  requires  a 
determination  by  the  USD(A)  before 
1990  funds  can  be  obligated  on  a  fixed- 
price  development  contract  in  excess  of 
$10  million  for  development  of  a  major 
system  or  subsystem.  Section  8038  of  the 
FY  1991  DoD  Appropriations  Act  (Public 
Law  101-511)  contains  the  same 
requirement  before  FY  1991  funds  can 
be  obligated. 

Item  XX|I— Notincation  of  Substantial 
Impact  on  Employment 

This  final  rule  supersedes  the  interim 
rule  published  in  Departmental  Letter 
91-flll  on  May  14, 1991.  DFARS 
subparts  243.  249.  and  252  are  revised  to 
implement  section  4201  of  the  FY  1991 
DoD  Authorization  Act  (Pub.  L  101-510). 
Section  4201  requires  the  Secretary  of 
Defense  to  notify  the  Secretary  of  Labor 
if  the  modification  or  termination  of  a 
major  defense  contract  or  subcontract 
will  have*a  substantial  impact  on 
employment. 

The  rule  requires  reporting  on 
modifications  or  convenience 
terminations  of  prime  contracts  valued 
at  $5  million  or  more,  or  subcontracts  of 
$500,000  or  more,  which  will  have  a 
substantial  impact  on  employment. 
.  Contracting  officers  must  either  modify 
existing  contracts  to  incorporate  the 
clause  at  252.249-7001.  Notification  of 
Substantial  Impact  on  Employment,  or 
tailor  any  termination  notices  that  are 
subsequently  issued  against  these 
contracts  to  request  the  contractor  to 
provide  a  statement  of  impact  on 
employment. 

The  final  rule  differs  from  the  interim 
rule  in  that: 

1.  The  phrase  "for  convenience"  has 
been  added  to  DFARS  243.107(S-70). 
249.102{a)(5].  249.7003(a).  the  title  at 
249.7003.  and  252.249-7001  (b)  and  (c),  to 
make  it  clear  that  the  notification 
requirement  applies  to  terminations  for 
convenience  and  not  to  terminations  for 
default. 

2.  Time  frames  for  notification  have 
been  added  to  the  text  and  clause.  The 
contractor  must  notify  the  contracting 
officer  within  30  calendar  days  if  the 
proposed  modification  or  termination  for 
conveniehce  will  have  a  substantial 
impact  on  employment  (249.102(a)(5) 
and  252.249-700l"(c)).  The  head  of  the 
contracting  activity  must  provide  the 
notification  to  the  Office  of  Economic 
Adjustment  (OEA)  within  ten  work  days 
(249.7003(b)). 


3.  DFARS  249.7003(b)(1)  has  been 
added  to  require  that  the  contractor 
notices  include  the  data  elements 
specified  in  paragraph  (c)  of  the  clause 
at  252.249-7001.  As  ati  option, 
contractors  may  use  a  ne,w  DD  Form 
2604.  Notification  of  Substantial  Impact, 
to  provide  the  requisite  notice  (252.249- 
7001(c)). 

4.  DFARS  249.7003(b)(2)  has  been 
added  to  provide  contracting  activities 
with  the  appropriate  mail  and  telefax 
address  for  the  submission  of  notices  to 
OEA. 

5.  DFARS  252.249-7001(a)il)(ii)  has 
been  revised  to  remove  the  phrase 
"awarded  under  the  prime"  to  make  it 
consistent  with  the  prescriptive 
language  at  249.7003(c)  and  to  make  it 
clear  that  the  text  and  clause  apply  to 
all  subcontracts  of  $500,000  or  more. 

Item  XXIII— Liability  for  Personal 
Property  Shipments  | 

DFARS  247.271^(b)(9)  and  the  clause 
at  252.247-7110  are  revised  to  modify  the 
contractor's  liability  for  loss  or  damage 
to  personal  property  picked  up  or 
delivered  under  Schedule  III.  Intra-City 
and  Intra-Area,  of  the  Personal  Property 
Management  Regulation,  DoD  4500.34-R. 
Under  this  modification,  the  contractor 
must  be  notified  within  75  days  (instead 
of  a  year)  following  delivery  and  the 
contractor  is  liable  for  depreciated  value 
(rather  than  replacement  value)  but  the 
maximum  liability  is  increased  from  $.60 
per  pound  per  article  to  $1.25  per  pound 
times  the  net  weight  of  the  shipment. 


Item  XXIV- 
Actions 


-Extraordinary  Contractual 


DFARS  250.103,  Deviations,  is  deleted 
as  unnecessary  because  FAR  subpart  1.4 
and  DFARS  subpart  1.4  provide 
adequate  policies  and  procedures  for 
deviations.  The  language  in  FAR  50.103 
was  deleted  by  FAG  90-07.  Item  Xll. 

Interim  Rules  Adopted  as  Final  Without 
Change 

PARTS  219  AND  252     [AMENDED] 

219.702,219.708,252.219-7016    (Amendl 

1.  Accordingly,  the  interim  rules 
amending  sections  219.702.  219.708.  and 
252.219-7016  which  were  published  at  56 
FR  15162  on  April  15. 1991  are  adopted 
as  final  rules  without  change. 

'•     I 
225.000-70,  225.000-71,  225.105-70, 
225.109,  225.401.  225.402.  225.407,  252.225- 
7001,  252.225-7005.  252.225-7006 
I  Amended] 

2.  The  interim  rules  amending  sections 


225.00Q-70,  225.000-71,  225.105-70. 
225.109.  225.401.  225.402.  225.407. 
252.225-7001,  252.225-7005.  and  252.225- 
7006  which  were  published  at  56  FR  9082 
on  March  4. 1991  are  adopted  as  final 
rules  without  change. 

225.603-70,  252.225-7008.  252.225-7014 
(Amended! 

3.  The  interim  rules  amending  sections 
225.603-70,  252.225-7008,  and  252.225- 
7014  which  were  published  at  56  FR  9082 
on  March  4. 1991  are  adopted  as  final 
rules  without  change. 

233.104    lAntended] 

4.  The  interim  rule  amending  section 
233.104  which  was  published  at  56  FR 
45832  on  September  6, 1991  and 
amended  at  56  FR  49506  on  September 
30. 1991  is  adopted  as  a  final  rule 
without  further  change.  _^  - 

Amendments  to  DoD  FAR  Supplement 

Therefore,  the  DoD  FAR  Supplement 
is  amended  as  set  forth  below. 

5.  The  authority  for  48  CFR  parts  209. 
219.  223.  225.  226.  232.  233.  235.  243.  247. 
249.  250.  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  I3oD 
Directive  5000.35.  and  FAR  subpart  1.3. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

209.470    [  Amended  1 

6.  Section  209.470  is  amended  by- 
revising  paragraph  (b)  to  read  as 
follows: 

209.470    Auttiorized  representatives. 

*  •  *  •  • 

(b)  In  the  Navy,  the  General  Counsel 
of  the  Department  of  the  Navy: 


PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.705-2    I  Amended  1 

7.  Section  219.705-2  is  revised  to  read 
as  follows: 

(d)  For  research  and  development 
acquisitions,  major  systems  acquisitions, 
and  other  complex  or  sensitive 
acquisitions  involving  formal  or 
alternative  source  selection  procedures, 
the  extent  to  which  offerors  specifically 
identify,  and  commit  to.  SDB.  HBCU  or 
MI  participation  in  performance  of  the 
contract  (whether  as  joint  venture, 
teaming  arrangement,  or  traditional 
subcontracting  arrangement)  shall  be  an 
evaluation  factor  for  source  selection. 


^^ 
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225.00Q-70,  225.000-71.  225.105-70, 
225.109,  225.401.  225.402.  225.407. 
252.225-7001,  252.225-7005.  and  252.225- 
7006  which  were  published  at  56  FR  9082 
on  March  4. 1991  are  adopted  as  final 
rules  without  change. 

225.603-70.  252.225-7008.  252.225-7014 
(Amended! 

3.  The  interim  rules  amending  sections 
225.603-70,  252.225-7008,  and  252.225- 
7014  which  were  published  at  56  FR  9082 
on  March  4. 1991  are  adopted  as  final 
rules  without  change. 

233.104    (Antended) 

4.  The  interim  rule  amending  section 
233.104  which  was  published  at  56  FR 
45832  on  September  6, 1991  and 
amended  at  56  FR  49506  on  September 
30, 1991  is  adopted  as  a  final  rule 
without  further  change. 

Amendments  to  DoD  FAR  Supplement 

Therefore,  the  DoD  FAR  Supplement 
is  amended  as  set  forth  below. 

5.  The  authority  for  48  CFR  parts  209, 
219.  223,  225,  226,  232,  233.  235.  243.  247. 
249,  250,  and  252  continues  to  read  as 
follows:  I 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  FAR  subpart  1.3. 

PART  209— CONTRACTOR 
QUAUFICATIONS 

209.470    I  Amended! 

6.  Section  209.470  is  amended  by- 
revising  paragraph  (b)  to  read  as 
follows: 

209.470    Authorized  representatives. 

***** 

(b)  In  the  Navy,  the  General  Counsel 
of  the  Department  of  the  Navy: 


PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.705-2    (Amended! 

7.  Section  219.705-2  is  revised  to  read 
as  follows: 

(d)  For  research  and  development 
acquisitions,  major  systems  acquisitions, 
and  other  complex  or  sensitive 
acquisitions  involving  formal  or 
alternative  source  selection  proceduress 
the  extent  to  which  offerors  specifically 
identify,  and  commit  to,  SDB,  HBCU  or 
MI  participation  in  performance  of  the 
contract  (whether  as  joint  venture, 
teaming  arrangement,  or  traditional 
subcontracting  arrangement)  shall  be  an 
evaluation  factor  for  source  selection. 


PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

223.7202  [Amended! 

8.  Section  223.7202  is  amended  by 
revising  paragraph  (b)  and  paragraph  (e) 
to  read  as  follows: 

**•**' 

(a)  •   •   • 

(b)  To^accomplish  this  objective,  it  is 
necessary  to  obtain  certain  information 
relative  to  the  hazards  which  may  be 
introduced  info  the  workplace  by  the 
supplies  being  acquired.  Accordingly, 
bfferors  and  contractors  are  required  to 
submit  information  on  hazardous 
materials  under  the  clause  at  252.223- 
7004.  Hazardous  Material  Identification 
and  Material  Safety  Data,  and  under  the 
provisions  at  252.223-7006,  Pre-Award 
Submission  of  Hazardous  Material 
Labels.  The  latest  version  of  Federal 
Standard  No.  313  (Material  Safety  Data 
Sheet,  Preparation  and  Submission  of) 
includes  criteria  for  identification  of 
hazardous  materials. 
***** 

(e)  The  contracting  officer  shall 
provide  a  copy  of  MSDSs  and  hazard 
warning  labels  received  from  apparently 
successful  offerors  to  the  cognizant 
safety  officer  and/or  other  designated 
official,  in  order  to  facilitate: 

(1)  Inclusion  of  relevant  data  in  an 
agency  MSDS  information  system  or 
label  information  system,  if  applicable; 
and 

(2)  Other  control,  safety,  or  •« 
information  purposes,  as  applicable. 

223.7203  [Amendedl 

9.  Section  223.7203  is  revised  to  read 
as  follows: 

223.7203    Solicitation  provision  and 
contract  clauses. 

When  one  or  more  of  the 
circumstances  listed  in  223.7202(c) 
exists,  the  contracting  officer  shall 
insert — 

(a)  The  provision  at  252.223-7006,  Pre- 
Award  Submission  of  Hazardous 
Material  Labels,  in  the  solicitation:  and 

(b)  The  clauses  at  252.223-7004, 
Hazardous  Material  Identification  and 
Material  Safety  Data,  and  at  252.223- 
7007,  Hazard  Warning  Labels,  in 
solicitations  and  contracts. 

10.  Subpart  223.75  is  revised  to  read  as 
follows: 

Subpart  223.75— Drug-Free  Work 
Force 


Contract  clausi 


Sec. 

223.7500 

223.7501 


iH>l>€y. 
Definitions. 


Sec. 
223.7502 


223.7500  PoJicy., 

The  unlawful  use  by  contractor 
employees  of  controlled  substances     . 
threatens  national  security  and  the 
safety  of  personnel  and  equipment. 
Therefore,  DoD  policy  i^Ho-ensure  that 
DoD  contractors  have  a  program  for 
eliminating  the  unlawful  use  of 
controlled  substances  by  employees 
whose  duties  affect  health,  safety, 
national  security,  or  accomplishment  of 
the  DoD  mission. 

223.7501  Definitions. 

As  used  in  this  section —  ' 

Controlled  substance  and  employee 

are  as  defined  in  FAR  23.503. 
Employee  in  a  sensitive  position  is  as 

defined  in  the  clause  at  252.223-7500, 

Drug-Free  Work  Force. 

223.7502  Contract  clause. 

(a)  Use  the  clause  at  252.223-7500, 
Drug-Free  Work  Force,  in  all 
solicitations  and  contracts  that  require 
contractor  employees  to  perform  in 
sensitive  positions. 
-    (b)  Do  not  use  the  clause  in 
solicitations  and  contracts — 

(1)  Below  the  small  purchase 
limitation  in  FAR  part  13; 

(2)  For  performance  or  partial 
performance  (but  only  to  the  extent  of 
the  partial  performance)  outside  the 
United  States,  its  territories,  and  its 
possessions,  unless  the  contracting 
officer  determines  inclusion  to  be  in  the 
best  interest  of  the  Government;  or 

(3)  For  law  enforcement  agencies,  and 
the  head  of  such  agency  or  designee 
determines  that  application  of  the 
requirements  of  this  section  would  be 
detrimental  to  the  law  enforcen>ent 
agency's  undercover  operations. 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

226.7001    (Antended  I 

11.  Section  226.7001  is  revised  to  read 
as  follows: 

226.7001    Scope  of  Subpart 

This  subpart  implements  certain 
provisions  of  section  1207  of  Public  Law 
99-661,  section  806  bf  Public  Law  100- 
180,  section  831  of  Public  Law  101-189, 
and  section  832  of  Public  Law  101-510 
which  establish  for  DoD  an  objective  of 
awarding  a  combined  total  of  five 
percent  of  its  total  contract  dollars 
during  each  of  fiscal  years  1987-93  to 
Historically  Black  Colleges  and 
Universities  (HBCUs).  Minority 
Institutions  (Mis),  and  to  Small 
Disadvant£|ged  Business  (SDB)  Concerns 
(see  219J201).  Section  1207  also  provided 


certain  discretionary  authority  to  the 
Secretary  of  Defense  for  achievement  of 
that  objective.; 

226.7003    [Amendedl 

12.  Section  226.7003  is  revised  to  read 
as  follows: 

226.7003    General  Policy. 

In  furtherance  of  the  Government 
policy  of  placing  a  fair  proportion  of  its 
acqijjflttions  with  HBCUs,  Mis  and 
SDBs,  Section  1207  of  Public  Law  99- 
661,  Section  806  of  Public  Law  100-180. 
section  831  of  Public  Law  101-189.  and 
section  832  of  Public  Law  101-510 
established  an  objective  for  the 
Department  of  Defense  of  awarding  a 
cpmbined  total-of  five  percent  of  its  total 
contract  dollars  during  each  of  fiscal 
years  1987-93  to  HBCUs,  Mis  and  SDBs 
(see  219.201)  and  of  maximizing  the 
number  of  such  entities  participating  in 
Defense  prime  contracts  and 
subcontracts.  Executive  Order  12320 
contains  additional  guidance  concerning 
HBCUs.  It  is  the  policy  of  the 
Department  of  Defense  to  strive  to.meel 
these  objectives  through  the  enhanced 
use  of  outreafch  efforts,  technical 
assistance  programs,  and  the  special 
authorities  conveyed  by  these  laws  (e.g., 
through  a  total  set-aside  for  HBCUs  and 
Mis)  to  acquire  research  and  studies 
normally  acquired  from  Higher 
Education  Institutions  (HEIs).  In 
addition,  DoD  will  establish 
"infrastructure  assistance"  (e.g., 
scholarships,  faCttHy  development, 
training  agreements  with  defense 
laboratories,  and  laboratory  renovation) 
at  colleges,  universities,  and  institutions 
that  agree  to  bear  a  substantial  portion 
of  the  costs  associated  with  the 
programs.  (For  reporting  requirements 
see  219.202-5.)  With  regard  to  technical 
assistance  programs,  it  is  the 
Department's  policy  to  provide  HBCUs 
and  Mis  technical  assistance,  to  include 
information  about  the  Department's 
HBCU  and  MI  Program,  advice  about 
acquisition  procedures,  instructions  on 
preparation  of  proposals,  and  such  other 
assistance  as  is  consistent  with  the 
Department's  mission.  In  the  event  an 
HBCU  or  MI  submits  an  offer  under  an 
unrestricted  acquisition  that  offers  an 
evaluation  preference  for  SDBs.  the 
HBCU  or  MI  offer  shall  be  evaluated  as 
if  it  had  been  submitted  by  an  SDB 
concern  (see  252.219-7007(d)).  h 

226.71    (Removed! 

13.  Subpart  226.71  is  removed. 

PART  232— CONTRACT  FINANCING 

14.  Section  232.903  is  added  to  read  as 
follows: 


^, 


J'- 
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232.903    Policy. 

DoD  policy  is  to  assist  small 
disadvantaged  business  concerns  by 
paying  such  concerns  as  quickly  as 
possible  after  invoices  are  received  and 
prior  to  normal  payment  due  dates 
established  in  the  contract  (see  232.905- 
70). 

15.  Section  232.905-70  is  added  to  read 
as  follows: 

232.905-70    Addltionailnvoic* Paymwit 
Proc«dur«s. 

Designated  payment  offices  are 
encouraged  to  pay  small  disadvantaged 
business  (SDB)  concerns  as  quickly  as 
possible  after  invoices  are  received  and 
prior  to  normal  payment  due  dates 
established  in  the  contract  (see  232.903). 
The  restrictions  of  FAR  32.903 
prohibiting  early  payment  do  not  apply 
to  invoice  payments  made  to  SDBs. 
Contractors  shall  not.  however,  be 
entitled  to  interest  penalties  if  invoice 
payments  are  not  made  prior  to  the 
normal  payment  due  dates  established 
in  the  contract. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.006    |Aflwnd«d] 

16.  Section  235.006  is  revised  to  read 
as  follows: 

235.006    Contracting  Itottwds  and 
Contract  Typa. 

(S-70)  Fixed-Price  Type  Development 
Contracts. 

(1)  A  fixed-price  type  contract  shall 
not  be  awarded  for  a  development 
program  effort  unless: 

(i)  The  level  of  program  risk  permits 
realistic  pricing: 

(ii)  The  use  of  a  fixed-price  type 
contract  permits  an  equitable  and 
sensible  allocation  of  program  risk 
between  the  Government  and  the 
contractor  and 

(iii)  A  written  determination,  that  the 
criteria  of  paragraphs  (S-70)(l)  (i)  and 
(ii)  of  this  section  have  been  met,  is 
properly  executed — 

(A)  By  the  Under  Secretary  of  Defense 
for  Acquisition  (IJSD(A)),  for — 

[1]  Researc^  and  development  for 
non-major  systems,  if  the  contract  is 
over  $25  million: 
[2]  The  lead  ship  of  a  class: 
(5)  The  development  of  a  major 
system  (as  defined  in  FAR  34.001)  or 
subsystem  thereof,  if  the  contract  is  over 
$25  million,  or  is  over  $10  million  and  is 
funded  with  FY  90  funds  (Pub.  L  101- 
165.  section  9048))  or  FY  91  funds  (Pub. 
L  101-511). 

(B)  By  the  contracting  officer  for  all 
fixed-price  type  contracts  for  all 
development  not  covered  by  paragraph 
(S-70)(l)(iii)(A)  of  this  section. 


(2)  Before  award,  submit  the 
Government's  prenegotiation  position, 
and  the  proposed  (and  unexecuted) 
agreement  with  the  contractor  to  the 
USD(A)  for  any  action  which  is — 

(i)  An  increase  of  more  than  $250 
million  in  the  price  of  a  fixed-price  type 
development  contract,  or  a  fixed-price 
type  contract  for  the  lead  ship  of  a  class: 

(ii)  A  reduction  in  the  amount  of  work 
under  a  fixed-price  type  development 
contract  or  a  fixed-price  type  contract 
for  the  lead  ship  of  a  class,  when  the 
contract  action  is  valued  at  more  than 
$100  million:  f 

(iii)  A  repricing  of  fixed-price  type 
production  options  to  a  development 
contract,  or  a  contract  for  the  lead  ship 
of  a  class,  which  increases  the  price  by 
more  than  $250  million  for  equivalent 
quantities. 

(3)  Notify  the  USD(A)  of  an  intent  not 
to  exercise  a  fixed-price  production 
option  on  a  development  contract  for  a 
major  weapon  system  reasonably  in 
advance  of  the  expiration  of  the  option 
exercise  period. 


PART  243— CONTRACT 
MODIFICATIONS 


t 


17.  Section  243.107  is  revised  to  read 
as  follows:  | 

243.107    Contract  Clauae. 

(S-70)  The  Secretary  of  Defense  is 
required  to  notify  the  Secretary  of  Labor 
if  the  modification  or  termination  for 
convenience  of  a  major  defense  contract 
or  subcontract  will  have  a  substantial 
impact  on  employment.  See  249.7003(c) 
for  the  prescribed  contract  clause,  which 
defines  "substantial  impact  on  . 

employment."  ' 

PART  247— TRANSPORTATION 

247.271-4    (Amended! 

18.  Section  247.271-4  is  amended  by 
revising  paragraph  (b)(9)  to  read 
"252.247-7110,  Contractor  Liability  for 
Loss  or  Damage." 

PART  249— TERMINATION  OF  i 

CONTRACTS  ' 

249.102    (Amended] 

19.  Section  249.102  is  revised  to  read 
as  follows: 

249.102    Notice  Of  Termination. 

(a)  General.  See  243.301  for  use  of  the 
Standard  Form  30  (SF  30),  Amendment 
of  Solicitation/Modification  of  Contract, 
in  providing  notice  of  termination  and 
amendment  of  the  termination  notice. 

(5)  Include  a  statement  that,  if  a 
termination  for  convenience  will  have  a 
substantial  impact  on  employment,  as 
defined  in  the  clause  at  252.249-7001. 


Notification  of  Substantial  Impact  on 
Employment,  the  contractor  must 
provide,  the  required  notice  to  the 
contracting  officer  within  30  calend;ir 
days. 

20.  Subpart  249.70  is  amended  by 
revising  249.7003  to  read  as  follows: 

249.7003    Contract  Modifications  and 
Terminations  For  Convenience  Having  a 
Subatantlal  Impact  on  Employment      | 

(a)  Section  4201(a)(1)(B)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (Pub.  L.  101-510. 
Division  D.  Title  XLII:  Defense  Economic 
Adjustment,  Diversification,  Conversion, 
and  Stabilization  Act  of  1990),  requires 
the  Secretary  of  Defense  to  notify  the 
Secretary  of  Labor  if  a  modification  or 
termination  for  convenience  of  a  major 
defense  contract  or  subcontract  will 
have  a  substantial  impact  on 
employment,  as  defined  in  the  clause  at 
252.249-7001,  Notification  of  Substantial 
Impact  on  Employment. 

(b)  Within  ten  work  days  after  the 
contractor  provides  the  notification 
required  under  the  clause  at  252.249- 
7001,  the  head  of  the  contracting  activity 
shall  notify  the  Office  of  Economic 
Adjustment  (OEA),  Assistant  Secretary 
of  Defense  (Force  Management  and 
Personnel),  in  accordance  with 
department/agency  procedures. 

(1)  The  notice  to  OEA  shall  include 
the  data  elements  set  forth  in  252.249- 
7001(c).  '^ 

(2)  Notices  may  be  mailed  or 
telefaxed  to  OEA  at:  Office  of  Economic 
Adjustment,  400  Army-Navy  Drive.  Suite 
200.  Arlington.  VA  22202-2884. 
Attention:  Division  D  Notification. 
Telefax:  (703)  697-3021. 

(c)  Use  the  clause  at  252.249-7001. 
Notification  of  Substantial  Impact  on 
Employment,  in  all  contracts  of  $5 
million  or  more  and  all  contracts  with 
subcontracts  of  $500,000  or  more. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

250.103    (Removed] 

21.  Section  250.103  is  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

22.  Sections  252.223-7006  and  252.223- 
7007  are  added  to  read  as  follows: 

252.223-7006    Pre-Award  Submission  of 
Hazardoua  Material  Labels. 

As  prescribed  in  223.7203,  insert  the 
following  provision: 


C 
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Notification  of  Substantial  Impact  on 
Employment,  the  contractor  must 
provide,  the  required  notice  to  the 
contracting  officer  within  30  calend;ir 
days. 

20.  Subpart  249.70  is  amended  by 
revising  249.7003  to  read  as  follows: 

249.7003    Contract  Modifications  and 
Terminations  For  Convenience  Having  a 
Substantial  Impact  on  Employment. 

(a)  Section  4201(a)(1)(B)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (Pub.  L.  101-510. 
Division  D.  Title  XLII:  Defense  Economic 
Adjustment.  Diversification.  Conversion, 
and  Stabilization  Act  of  1990).  requires 
the  Secretary  of  Defense  to  notify  the 
Secretary  of  Labor  if  a  modification  or 
termination  for  convenience  of  a  major 
defense  contract  or  subcontract  will 
have  a  substantial  impact  on 
employment,  as  defined  in  the  clause  at 
252.249-7001.  Notification  of  Substantial 
Impact  on  Employment. 

(b)  Within  ten  work  days  after  the 
contractor  provides  the  notification 
required  under  the  clause  at  252.249- 
7001.  the  head  of  the  contracting  activity 
shall  notify  the  Office  of  Economic 
Adjustment  (OEA),  Assistant  Secretary 
of  Defense  (Force  Management  and 
Personnel),  in  accordance  with 
department/agency  procedures. 

(1)  The  notice  to  OEA  shall  include 
the  data  elements  set  forth  in  252.249- 
7001(c).  "\ 

[2]  Notices  may  be  mailed  or 
telefaxed  to  OEA  at;  Office  of  Economic 
Adjustment.  400  Army-Navy  Drive.  Suite 
200.  Arlington.  VA  22202-2884. 
Attention:  Division  D  Notification. 
Telefax:  (703)  697-3021. 

(c)  Use  the  clause  at  252.249-7001. 
Notification  of  Substantial  Impact  on 
Employment,  in  all  contracts  of  S5 
million  or  more  and  all  contracts  with 
subcontracts  of  $500,000  or  more. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

250.103    [Removedl 

21.  Section  250.103  is  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

22.  Sections  252.223-7006  and  252.223- 
7007  are  added  to  read  as  follows: 

252.223-7006    Pre-Award  Submission  of 
Hazardous  Material  Labels. 

As  prescribed  in  223.7203.  insert  the 
following  provision: 
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(3)  Con.sumer  Product  Safety  Act; 

(4)  Federal  Hazardous  Substances  Act: 

(5)  Federal  Alcohol  Administration  Act. 
(c)  The  Contractor  shall  also  comply  with 

MIL-STD-t29,  Marking  for  Shipment  and 
Storage  (including  revisions  adopted  during 
the  term  of  this  contract). 
(End  of  clause) 

23.  Section  252.223-7500  is  revised  to 
read  as  follows: 


Pro-Award  Submission  of  Hazardous 
Material  Labels  (Nov.  1991) 

(a)  Hazardous  material,  as  used  in  this 
provision,  includes  any  material  defined  as 
hazardous  under  the  version  of  Federal 
Standard  313.  current  at  the  time  of 
submission  of  this  offer. 

(b)  All  hazardous  materbl.  to  be  delivered, 
or  otherwise  furnished  under  the  resultant 
contract,  requires  labeling  in  accordance  with 
either  the  Hazard  Communication  Standard 
(29  CFR  1910.1200  el  seq  )  or  one  of  the  252.223-7500    Drug-Free  Work  Force. 
statutes  m  paragraph  b    1   through  5  of  the  .                 u   j  •,,„„„.„„  ■ 
Hazard  Warning  Labels  clause  of  this  ^^  prescribed  in  223.7502.  insert  the 
solicitation.  following  clause: 

(1)  Hazardous  material  not  subject  to  Drug-Free  Work  Force  (No*v  1991) 

Hazard  Communication  Standard  labeling.  <  i  r>  r                                                       ' 

The  offeror  shall  identify  in  the  following  (a)  Definitions. 

spaces  the  hazardous  material,  to  be      *  ft'  ^r    , '"//  w'  '  A  ?*~   ••        i  ^       -a 

,ioii.,o,<,^ ».  „>k„     ■      r      •  L  J       J      .  WControlledsubstance,    employee,   and 

iZZfrLTJlTr,     "'"''''^1  ?''."  ""  "«="'2'"«'  drug  statute"  have  the  meanings 

Trrn-^^lro      fh  •  '^^\f^''"^^  '^^eling  m  gjvei^in  the  Drug-Free  Workplace  clause  of 

accordance  with  one  of  the  statutes  in  jhjs  contract           S 

paragraphs  {b)(l)  through  (5)  of  the  Hazard  (2)  Employee  in  a  sensitive  position  means 

Warning  Labels  clause  of  this  solicitation.  an  employee  whose  duties  could  reasonably 

Use  additional  sheets,  if  necessary,  and  title  be  expected  to  affect  health,  safety,  or 

them     dentification  of  Hazardous  Material  national  security,  including,  but  not  limited 

Not  Sub)ecl  to  the  Hazard  Communication  to.  duties  involving— 

Standard— Continuation  Sheet."  (i)  Access  to  classified  information; 

~                         ■ (ii)  Possession  or  use  of  firearms: 

Matefial  (Enter  "NONE"  if  none  exists)       Statute  (jij)  Design,  manufacture,  test  and 

evaluation,  or  maintenance  of  aircraft, 

vessels,  vehicles,  heavy  equipment, 

munitions^  toxic  materials,  weapons, 

weapons  systems,  potentially  dangerous 

^quipment/materials/or  applications  (such  as 

(2)  Hazardous  .naterial subject  to  Hazard  ^H^'Jpn'Tnr  n.""'^'''''.'*'f'"n''i 'f  °' 

Communication  Standard  labeling.  The  ^rp '^^1^'^'"^"*  '"'*'  P"'^""^"^  ''f^ 

»„.,.,-„„.„„        fi    ff          u  11      L     .  threatening  consequences ,  or  major 

apparent  successful  offeror  shall  submi  components  of  the  foregoing  which  are 

h-t/rH  w wn   .  K  i^f    '"'  l""'L°^  '^"  directly  contracted  for  by  the  Department  of 

hazard  warning  label  for  any  hazardous  Defense- 

material  which  is  proposed  to  be  delivered.  (j^)  Control,  operation  or  use  of  aircraft. 

rL,i.T'„H     V 't      •  "k'*'[ f M"".' "k  ^"*  ^^^e'"-  "Chicles  heavy  equipment,  toxic  or 

^n,  rl^nf     f  !h    H  '"'"fr '"  '^"  '"''f '"«  ""«='««^  ">«««"«•'»•  tnunitio«.  weapons. 

S^nH^TAh  r™  i\Vnf,I^ Communication  ^^3             ,,^3  „,  potentHlly  dangerous 

nSrl' n  ^  ,  .l^.T  f  '^•^'•J*'"  equipment/materials/or  applications  (such  as 

r^Zrl !  H         k""    k'  ''^'''  '^fl^''  A  '««"»•  explosives,  unstable^emicals  or 

Sp  hT,L1       m?     n^  T^"^^'^  ""''^'  "medical  equipment  with  potentially  life 

Je  HazaHous  Malenal  Idenlification  and  threatening  consequences); 

Sain      '            r"  ^^'  Transportation,  storige.  or  protection  of 

■                   y       ,  toxic  or  nuclear  materials,  or  munitions,  or 

(End  of  provision)          \  potentially  dangerous  materials  (such  as 

•ICO  •>-»■»  tnni    u •  ui            ....  explosives  or  unstable  chemicals): 

252.223-7007    Hazard  Warning  Labels.  (^j,  Direct  treatment  or  rehabilitation  of 

As  prescribed  in  223.7203,  insert  the  employees  for  unlawful  use  or  abuse  of 

following  clause:  controlled  substances;  or 

u      -J  i»;            I   L  I    /»■      --«.v  (vii)  Air  traffic  control. 

Hazard  Warning  Labels  (Nov  1991)  jb)  The  Contractor  shall  institute  and 

Hazardous  material,  as  used  in  this  clause,  maintain  a  program  for  achieving  a  drug-free 

includes  any  material  defined  as  hazardous  work  force.  As  a  minimum,  the  program  shall 

under  the  latest  version  of  Federal  Standard  provide  for  the  random  drug  testing  of 

313  (including  revisions  adopted  during  the  Contractor  employees  working  in  sensitive 

term  of  this  contract).  positions.  The  Contractor's  drug  testing 

(b)  The  Contractor  shall  label  the  program  shall  conform  to  the  "Mandatory 

individual  item  package  (unit  container)  of  Guidelines  for  Federal  Workplace  Drug 

any  hazardous  material  to  be  delivered  under  Testing  Programs"  published  by  the 

this  contract.  The  labeling  shall  conform  to  Department  of  Health  and  Human  Services 

the  requirements  of  the  Hazard  (53  FR  11970).  April  11. 1988. 

Communication  Standard,  unless  the  (c)  The  Contractor  shall  not  permit  an 

hazardous  material  is  otherwise  subject  to  employee  to  work  in  a  sensitive  position  in 

the  labeling  requirements  of  one  of  the  the  performance  of  a  Department  of  Defense 

following  statutes,  in  which  case,  the  labeling  contract  if— 

shall  conform  to  the  statute:  (1)  The  employee  tests  positive  for  the  use 

(1)  Federal  Insecticide.  Fungicide  and  of  a  controlled  substance  during  a  test 
Rndenticide  Act:  pursuant  to  this  clause  or  a  test  based  on 

(2)  Federal  Food.  Drug  and  Cosmetics  Act;  reasonable  suspicion  of  drug  use;  and 


J(2)  The  use  is  determined  to  be  unlawful:  or 
(3)  The  employee  is  convicted  of  violating  a 
criminal  drug  statute. 

(d)  The  Contractor  may  permit  an 
employee  covered  by  paragraph  (c)  of  this 
clause  to  work  in  a  sensitive  position  on  a 
Department  of  Defense  contract  only — 

(1)  With  the  approval  of  the  Contracting 
Officer  and 

(2)  After  the  employee  has  successfully 
completed  a  supervised  rehabilitation 
program. 

(e)  The  requirements  of  this  clause  tak£ 
precedence  over  any  State  and  local  laws  to 
the  contrary. 

(End  of  clause) 

252.226-7002    (Removedl 

24.  Section  252.226-7002  is  removed. 

252.247-7110    I  Amended!       *■ 

25.  Section  252.247-7110  i6  revised  to 
read  as  follows: 

252.247-7 1 10    Contractor  Liability  for  Loss 
or  Damage. 

As  prescribed  in  247.271-4(b){9),  use 
the  following  clause: 

Contractor  Liability  for  Loss  or  Damage  (Nov 
1991) 

(a)  Definitions.  As  used  in  this  clause — 
Article  means  any  shipping  piece  or 

package  and  its  contents. 

Schedule  means  the  level  of  service  for 
which  specific  types  of  traffic  apply  as 
described  in  DoD  4500.34-R.  Personal 
Property  Traffic  Management  Regulation. 

(b)  For  shipments  picked  up  under 
Schedule  I.  Outbound  Services,  or  delivered 
under  Schedule  II.  Inbound  Services — 

(1)  If  notified  within  one  year  after  delivery 
that  the  owner  has  discovered  loss  or  damage 
to  the  owner's  property,  the  Contractor 
agrees  to  indemnify  the  Government  for  loss 
or  damage  to  the  property  which  arises  from 
any  cause  while  it  is  in  the  Contractor's 
possession.  The  Contractor's  liability  is — 

(j)  Non-negligent  damage.  For  any  cause, 
other  than  the  Contractor's  negligence, 
indemnification  shall  be  at  a  rale  not  to 
exceed  sixty  cents  per  pound  per  article.         , 

(ii)  Negligent  damage.  When  loss  or  "* 

damage  is  caused  by  the  negligence  of  the 
Contractor,  the  liability  is  for  the  full  cost  of 
satisfactory  repair  or  for  the  current 
replacement  value  of  the  article. 

(2)  The  Contractor  shall  make  prompt 
payment  to  the  owner  of  the  property  for  any 
loss  or  damage  for  which  the  Contractor  is 
liable. 

(3)  In  the  absence  of  evidence  or  supporting 
documentation  which  places  liability  on  a 
carrier  oranother  contractor,  the  destination 
contractor  shall  be  presumed  to  be  liable  for 
the  loss  or  damage,  if  timely  notified. 

(c)  For  shipments  picked  up  or  delivered 
under  Schedule  III,  Intra-City  and  Iptra- 
Area—  ^ 

(1)  If  notified  of  loss  or  damage  within  75 
days  following  delivery,  the  Contractor 
agrees  to  indemnify  the  Govemment  for  loss 
or  damage  to  the  owner's  property. 

(2)  The  Contractor's  liability  shall  be  for 
the  full  cost  of  satisfactory  repair,  or  for  the 
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current  replacement  value  of  the  article  less 
depreciation,  up  to  a  maximum  liability  of 
Si. 25  per  pound  times  the  net  weight  of  the 
•shipment. 

(3)  The  Contractor  has  full  salvage  rights  to 
damaged  items  which  are  not  repairable  and 
for  which  the  Government  has  received 
compensation  at  replacement  value. 
(End  of  clause) 

26:  Section  252.24^7001  is  revised  to 
read  as  follows: 

252.249-7001    Notificatiofi  of  Substantial 
Impact  on  Employment. 

As  prescribed  in  249.7003(c),  use  the 
following  clause: 

NoUncalion  of  Substantial  Impact  on 
Employment  (Nov  1991) 

(a)  Definitions. 

(1)  "Major  defense  contract  or  subcontract" 
means — 

(i)  All  prime  contracts  of  $5  million  or 
more:  and 
(ii)  Ail  subcontracts  of  $500,000  or  more. 

(2)  "Substantial  fmpact  on  employment" 
means — 

(i)  A  reduction  of — 

(A)  2.500  or  more  employee  positions,  in 
the  case  of  a  Metropolitan  Statistical  Area 
(MSA)  or  similar  area.  MSAs  are  identified  in 
FIPS  Publication  8-5,  Metropolitan  Statistical 
Areas,  which  is  available  from  the  U.S. 


Department  of  Commerce,  National  Technical 
Information  Service,  Springfield,  VA  22161, 
Tel.  (703)  487-4650.  Telephone  inquiries 
concerning  MSAs  may  also  be  directed  to  the 
Bureau  of  the  Census,  Population  Division, 
Population  Distribution  Branch,  Washington, 
DC,  Tel.  (301)763-5158; 

(B)  1,000  ojmiore  employee  positions,  in  the 
case  of  a  labor  market  area  outside  an  MSA 
or 

(C)  One  percent  of  the  total  number  of 
civilian  jobs  in  that  area:  or 

(ii)  A  reduction,  or  the  threat  of  a 
reduction,  of — 

(A)  25  percent  or  more  in  sales  or 
production  of  the  contractor  or  subcontractor 
or 

(B)  80  percent  or  more  of  the  workforce  of 
the  contractor  or  subcontractor  in  any 
division  of  such  contractor  or  such 
subcontractor  or  at  any  plant  or  other  facility 
of  such  contractor  or  subcontractor  or 

(iii)  Any  group  of  100  or  more  workers  at  a 
defense  facility  who  are.  or  who  are 
threatened  to  become,  eligible  to  participate 
in  the  Defense  Conversion  Adjustment 
Program  under  section  325  of  the  job  Training 
Partnership  Act  (29  U,S.C.  1662-1662c,  as 
amended). 

(b)  This  clause  applies  only  if  a 
modification  or  termination  for  convenience 
of  a  major  defense  contract  or  subcontract 
will  have  a  substantial  impact  on 
employment. 


(c)  The  Contractor  shall  notify  the 
Contracting  Officer  within  30  calendar  days  if 
the  proposed  modification  or  termination  for 
convenience  of  this  contract  or  a  major 
defense  subcontract  under  this  contract  will    , 
have  a  substantial  impact  on  employment. 
The  Contractor  may  use  DD  Form  2604, 
Notification  of  Substantial  Impact.  If  the  form 
is  not  used,  the  notice  shall  include: 

(1)  Contract  number, 

(2)  Contractor  name  and  division  name: 

(3)  Type  of  business  (e.g.  small 
disadvantaged  business,  small  business,  large 
business,  etc.): 

(4)  Address  of  affected  work  location, 
including  county: 

(5)  Contract  price  of  items  cancelled  or 
terminated: 

(6)  Number  of  employees  affected: 

(7)  Percentage  reduction  in  sales  or 
production: 

(8)  Percentage  o'  contractor  workforce  at 
affected  work  location: 

(9)  Title  and  signature  of  the  reporting 
official:  and 

(10)  The  information  required  by  (1) 
through  (9)  for  each  subcontract. 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts  of 
$500,000  or  more  under  this  contract. 

(End  of  Clause) 

(FR  Doc.  91-28287  Filed  11-26-91;  8:45  um| 
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(c)  The  Contractor  shall  notify  the 
Contracting  Officer  within  30  calendar  days  if 
the  proposed  modification  or  termination  for 
convenience  of  this  contract  or  a  major 
defense  subcontract  under  this  contract  will    / 
have  a  substantial  impact  on  employment. 
The  Contractor  may  use  DD  Form  2604, 
Notification  of  Substantial  Impact.  If  the  form 
is  not  used,  the  notice  shall  include: 

(1)  Contract  number, 

(2)  Contractor  name  and  division  name: 

(3)  Type  of  business  (e.g.  small 
disadvantaged  business,  small  business,  large 
business,  etc.); 

(4)  Address  of  affected  work  location, 
including  county:  [ 

(5)  Contract  price  of  items  cancelled  or 
terminated; 

(6)  Number  of  employees  affected; 

(7)  Percentage  reduction  in  sales  or 
production: 

(8)  Percentage  o'  contractor  workforce  at 
affected  work  location: 

(9)  Title  and  signal«re  of  the  reporting 
official;  and 

(10)  The  information  required  by  (1) 
through  (9)  for  each  subcontract. 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts  of 
$500,000  or  more  under  this  contract. 

(End  of  Clause) 

|FR  Doc.  91-28287  Filed  11-26-91:  8:45  tim| 
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Proposisd  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and  , 
regulations.  The  purpose  of  these  notices 
Is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 

BIN  3206-AE53  \ 

Absence  and  Leave;  Voluntary  Leave 
Transfer  and  Voluntary  Leave  Bank 
Programs 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  on  the  use  of  annual 
leave  by  leave  recipients  under  the 
voluntary  leave  transfer  or  leave  bank 
programs.  The  proposed  regulations 
would  provide  that  donated  annual 
leave  used  by  a  leave  recipient  under 
the  voluntary  leave  transfer  program  or 
annual  leave  received  from  a  leave  bank 
under  the  voluntary  leave  bank  program 
may  be  used  only  for  the  purpose  of  the 
medical  emergency  for  which  the  leave 
recipient  was  approved.  In  addition,  the 
proposed  regulations  would  permit  an 
employee's  leave  bank  membership  to 
transfer  to  another  leave  bank  within 
the  same  agency.  This  would  eliminate 
the  need  for  employees  who  transfer 
within  their  employing  agency  to  make 
an  additional  contribution  to  a  leave 
bank  for  the  year  in  which  the  transfer 
occurs. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27, 1991. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Fiss,  Assistant 
Director  for  Pay  Policy  and  Programs, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  room  7H28, 1900  E  Street, 
NW.,  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Hoehn,  (202)  606-2858  or  (FTS) 
266-2858. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-566,  the  "Federal  Employees 
Leave  Sharing  Act  of  1988,"  directed 
OPM  to  establish  by  regulation  a  5-year 


experimental  voluntary  leave  transfer 
and  leave  bank  program.  OPM 
published  final  regulations  governing 
these  programs  in  the  Federal  Register 
•  on  Dec^ber  28, 1989  (54  FR  53303).  As 
part  of  OPM's  responsibility  to  monitor 
and  evaluate  the  operation  of  the 
voluntary  leave  transfer  and  leave  bank 
programs,  we  have  determined  that 
certain  technical  changes  are  necessary. 
These  changes  are  based  on  agency 
comments  received  during  the 
preparation  of  a  report  to  Congress  on 
first-year  operation  of  the  programs. 

OPM  proposes  to  revise  5  CFR 
630.909(a}-and  630.1009(a)  to  provide 
that  annual  leave  used  by  leave 
recipients  under  the  voluntary  leave 
transfer  program  and  annual  leave 
received  by  leave  recipients  under  the 
voluntary  leave  bank  program  may  be 
used  only  for  the  purpose  of  the  medical 
emergency  for  which  the  leave  recipient 
was  approved.  This  proposed  change 
will  help  agencies  administer  their 
programs  and  prevent  abuse  of  the 
program. 

Also,  in  response  to  a  request  from  the 
Internal  Revenue  Service,  OPM 
proposes  to  revise  5  CFR  630.1004(h)  by 
giving  a  leave  bank  board  the  authority 
to  eliminate  the  minimum  contribution 
required  to  become  a  leave  bank 
member  if  a  leave  bank  member 
transfers  within  his  or  her  employing 
agency  to  an  organization  covered  by  a 
different  leave  bank.  The  proposed 
change  would  permit  an  employee  to 
"transfer"  his  or  her  leave  bank 
membership  to  a  different  leave  bank 
within  the  same  agency  and  eliminate 
the  necessity  for  the  employee  to  make 
an  additional  minimum  contribution  to  a 
leave  bank  during  the  samryeaf.  Tjiis 
change  will  help  agencies,  such  as  the 
Internal  Revenue  Service,  that 
established  several  leave  banks  within 
the  agency  and  that  experience 
significant  employee  mobility  within  the 
agency. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as'defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  oft  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 
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List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
Constance  Berr)'  Newman, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE ' 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  {  630.303  also 
issued  under  5  U.S.C.  6133(a);  §  630.^1  and 
subpart  F  also  issued  under  E.0. 11228: 
subpart  G  also  issued  under  5  U.S.C.  6305; 
subpart  H  issued  under  5  U.S.C.  6326:  subpart 
I  also  issued  under  5  U.S.C.  6332  and  Public 
L,aw  100-566;  subpart )  also  issued  under  5 
U.S.C.  6362  and  Public  Law  100-566;  subpart  ' 
K  also  issued  under  Public  Law  102-25. 

2.  Section  630.909(a)  is  revised  to  read 
as  follows: 

§  630.909    Use  of  transferred  annual  leave. 

(a)  A  leave  recipient  may  use  annual 
leave  transferred  to  his  or  her  annual 
leave  account  under  S  630.906  of  this 
part  only  for  the  purpose  of  the  medical 
emergency  for  which  the  leave  recipient 
was  approved. 

*  *        *        •        * 

3.  Section  630.1004(h)(3)  is  added  to 
read  as  follows: 

§  630.1004    Application  to  become  a  leave 
contributor  and  leave  bank  member. 

***** 

(h)  •  •   * 

(3)  Eliminate  the  requirement  for  a 
minimum  contribution  under  paragraph 
(g)  of  this  section  when  a  leave  bank 
member  transfers  within  his  or  her 
employing  agency  to  an  organization 
covered  by  a  different  leave  bank. 
*****  ^ 

4.  Section  630.1009(a)  is  revised  to 
read  as  follows; 

§  630. 1009    Use  of  annual  leave  withdrawn 
from  a  leave  bank. 

(a)  A  leave  recipient  may  use  annua! 
leave  withdrawn  from  a  leave  bank  only 
for  the  purpose  of  the  medical 
emergency  for  which  the  ledve  recipient 
wasapproved.  / 

•  ••*•) 

(FR  Doc.  91-28438  Filed  ll-ZT-il;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Docket  No.  91-CE-71-ADI 

14CFRPart39 

Airworthiness  Directives;  Piper  PA34 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  |FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  supersede  AD  90-17-04,  which 
currently  requires  the  replacement  of  the 
rudder  torque  lube  fitting  and  attaching 
hardware  on  Piper  PA34  series 
airplanes.  Parts  are  currently  not 
available  to  accomplish  the  modification 
required  by  AD  90-17-04.  The  proposed 
action  would  allow  continued  operation 
of  the  affected  airplanes  until  parts 
become  available  provided  repetitive 
inspections  are  performed.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  torque 
tube  fitting  and  possible  loss  of  rudder 
control  while  also  preventing 
inad;vertent  grounding  of  the  affected 
airplanes. 

DAJ^:  Comments  must  be  received  on 
or  before  January  31, 1992. 
ADDRESSES:  Piper  Service  Bulletin  Nu. 
899.  dated  February  10, 1989,  that  is 
discussed  in  this  AD  may  be  obtained 
from  the^Piper  Aircraft  Corporation, 
Customer  Services,  2926  Piper  Drive. 
Vero  Beach.  Florida  32960.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  91-CE-71-    ' 
AD,  room  1558.  601  E.  12lh  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Uavid  Cundy,  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C.  Atlanta,  Georgia  303-19:  Telephone 
(4041  991-2910:  Facsimile  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to     ^ 
participate  in  lhe^naking  of  the 
proposed  rule  by  submitting  Such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
''should  identify  the  regulatory  docket 


number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  I 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-71-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

Airworthiness  Directive  (AD)  90-17- 
04,  Amendment  39-6674  (55  FR  3238 
August  9. 1990)  currently  requires  a  one- 
time inspection  of  any  steel  rudder 
torque  tube  fitting  for  proper  attachment 
and  the  replacement  of  any  aluminum 
rudder  torque  tube  fitting  with  one  made 
of  steel  on  Piper  Models  PA34-200. 
PA34-20OT.  and  PA34-220T  airplanes. 
The  inspection  or  replacement  must  be 
done  in  accordance  with  Piper  Service 
Bulletin  No.  899.  dated  February  10. 
1989. 

It  has  been  reported  to  the  FAA  that 
parts  are  presently  not  available  to 
perform  the  replacement  that  is  required 
by  AD  90-17-04.  Amendment  39-6674. 
The  FAA  has  determined  that  the 
requirements  of  AD  90-17-04  are  still 
valid  but,  to  avoid  inadvertent 
grounding  of  the  affected  airplanes,  the 
airplane  operators  should  be  allowed  to 
continue  operating  the  affected 
airplanes  provided  (1)  The  parts  have 
been  ordered  from  the  m.^nufaclurer;  (2) 
repetitive  inspections  of  the  aluminum 
rudder  torque  tube  fitting  are  performed: 
and  (3)  cracked  or  corroded  aluminum 
rudder  torque  tube  fittings  are  replaced. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Models 
PA34-200,  PA34-200T,  and  PA34-220T 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  a  one-time 
inspection  of  any  steel  rudder  torque 
tube  fitting  and  the  replacement  of  any 
alum.inum  rudder  torque  tube  fitting  with 


one  made  of'steel  in  accordance  with 
Piper  Service  Bu^etin  No.  899,  dated 
February  10, 1983:  or  continued 
operation  of  the  airplane  if  parts  arc  not 
available  provided  (1)  The  airplane 
operator  has  ordered  the  parts  from  the 
manufacturer  (2)  the  airplane  operator 
performs  repetitive  inspections  of  the 
aluminum  rudder  torque  tube  fitting:  and 
(3)  cracked  or  corroded  aluminum 
rudder  torque  fittings  are  replaced. 

It  is  estimated  that  2,500  airplanes  in 
the  U.S.  registry  would  be  nffer.ted  by 
the  proposed  AD.  that  it  would  take 
approximately  4  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  S55  an  hour.  Parts  cost 
approximately  S150  per  airplam*.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $925,000.  The  above  cost 
analysis  is  the  same  as  AD  90-17-04, 
which  would  be  superseded  by  this 
proposed  action.  This  proposed  action 
would  provide  an  alternative  method 
that  would  avoid  the  impact  associated 
with  removing  the  affected  airplanes 
from  service  if  replacement  parts  were 
not  immediately  available. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  Is  not  a  'major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule'  under  DOT 
Regulatory  Policies  and  Procedure."-  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  uiiui;r  the  c<;plioii 
■ADDRESSES". 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Accordingly,  pursuant  to  the  tiiithority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 
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one  made  of"steel  in  accordance  with 
Piper  Service  Bu^etin  No.  899.  dated 
February  10. 1989;  or  continued 
operation  of  the  airplane  if  parts  are  nol 
available  provided  (1)  The  airplane 
operator  has  ordered  the  parts  from  the 
manufacturer  (2)  the  airplane  operator 
performs  repetitive  inspections  of  the 
aluminum  rudder  torque  tube  fitting:  and 
(3)  cracked  or  corroded  aluminum 
rudder  torque  fittings  are  replaced. 

It  is  estimated  that  2.500  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  4  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  IVuts  cost 
approximately  S150  per  airplaiu*.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $925,000.  The  above  cost 
analysis  is  the  same  as  AD  90-17-04. 
which  would  be  superseded  by  this 
proposed  action.  This  proposed  action 
would  provide  an  alternative  method 
that  would  avoid  the  impact  associated 
with  removing  the  affected  airplanes 
from  service  if  replacement  parts  were 
not  immediately  available. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  Is  not  a  'major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedure-  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafj 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
lucatiuii  provided  under  the  cdplioii 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
-  Federal  Aviation  Regulations  as  follows; 


PART  39— I  Amended  1 

I 

1 1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U5.C.  1354(a).  1421  and  1423: 
4fl  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    lAmendedl 

2.  Section  39.13  is  amended  by 
lemovin^  AD  90-17-04,  Amendment  39- 
6674  (55  FR  3238  August  9. 1990).  and 
adding  the  following  new  AD: 

Pip^f  Aircraft  Corporation:  docket  No. 
91-CE-71-AD.  Appiicabilitj':  Model 
PA34-200  airplanes  (serial  numbers 
(S/N)  34-7250001  through  34-7450220), 
Model  PA34-200T  airplanes  (S/N 
34-7570001  through  34-6170092).  and 
Mod'}!  PA34-220T  airplanes  (S/N 
34-8133001  through  34-8533012). 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
ifready  accomplished. 

To  prevent  failure  of  the  torque  tube  fitting 
ihd  possible  loss  of  rudder  control, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
(TIS)  aftrt  September  14, 1990  (the  etfeclrve 
il  !!e  of  AD  90-17-04.  Amendment  39-6674), 
inspect  to  determine  whether  the  rudder 
torque  tube  fitting  is  steel  or  aluminum. 

(1)  If  steel,  inspect  for  proper  attachment 
und  check  the  bolt  torque  in  accordance  with 
the  criteria  and  instructions  in  Piper  Service 
Bulletin  No.  899,  dated  February  10, 1989. 

(i)  If  fitting  is  properly  attached  and  bolt 
torque  is  correct,  return  the  airplane  to 
service  and  the  requirements  of  this  AD  have 
been  accomplished. 

(ii)  If  fitting  is  improperly  attached  and/or 
b«)lt  torque  is  incorrect,  properly  attach  fitting 
and/or  torque  to  proper  criteria  as  specified 
in  and  in  accordance  with  the  instructions  in 
Piper  SB  No.  699.  dated  February  10. 1989. 
Rotum  the  airplane  to  service  and-the 
requirements  of  this  AD  have  been 
accomplished. 

(2)  If  aluminum,  replace  with  steel  fitting  in 
accordance  with  the  instructions  in  Piper  SB 
No.  899,  dated  February  10. 1989,  return  the 
Hirpiane  tij  service,  and  the  requirements  of 
,^:is  .AD  have  been  accomplished. 

(!))  If  tlie  steel  fitting  required  by  paragraph 
(ji)!^:)  of  this  AD  has  been  ordered  but  is  not 
H\  ailable.  prior  to  further  flight,  accomplish 
'He  following: 

' )  Visually  inspect  the  aluminum  filling  for- 
rnsion.  !f  any  evidence  of  corrosion  is 
:.d.  remove  and  treat  the  corroded  area  in 
ordance  with  AC  43-13.1A. 
-'!  Dye  penetrant  inspect  the  aluminum 
..  :ir;g  for  cracks.  If  found  cracked,  replace 
'.^  .!h  an  aluminum  fitting  found  to  be  free 
il  nm  cracks  and  corrosion. 

1 3)  Return  the  airplane  lo  ser\'ice  and 
Visually  inspect  the  aluminum  fitting  for 
proper  attachment,  cracks,  and/or  corrosion, 
at  intervals  not  to  exceed  50  hours  TIS. 

(i)  If  fitting  is  found  improperly  attached  or 
hardware  is  found  loose,  properly  attach 
fitting  in  accordance  with  the  instructions  in 
Piper  SB  No.  899,  dated  February  10. 1989. 
(ii)  If  any  evidence  of  corrosion  is  found, 
remove  and  treat  the  corroded  area  in 
accordance  with  AC  43-13.1A. 


(iii)  If  Found  cranked.  r«  place  with 
aluminum  fitting  found  to  be  free  from  cracks 
and  corrosion  in  accordance  with  the 
installation  instructions  in  Piper  SB  No.  899, 
dated  February  10, 1989. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
p'quirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  appro\-ed  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office.  1669  Phncnix  Parkway,  suite  210C 
Atlanta.  Georgia  .30349.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager; 
Atlanta  Aircraft  Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation.  Customer  Services.  2926  Piper 
Drive,  Vero  Beach,  Florida  32960;  or  may 
examine  this  document  at  the  F.\A,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  ls58,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

This  amendment  supersedes  AD  90-17-04. 
Amendment  39-6674. 

Issued  in  Kansas  City.  Missouri,  on 
November  21, 1991. 
|ohn  E.  Tigue, 

Acting  Manager.  Small  Airplane  Directorate 
Aircraft  Certification  Service. 
jFR  Doc.  91-28460  Filed  11-26-91;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internah^evenue  Service 

26  CFR  Part  1 

|;NTL-965-8S| 

BIN  1545-AM12 

Calculation  of  Currency  Gain  or  Loss 
on  Transfers  From  Qualified  Business 
Unit  Branches  Using  the  Profit  and 
Loss  Method  of  Accounting; 
Correction 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemnking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-965-86).  which  was 
published  on  Wednesday.  September  25. 
1991,  (56  FR  48457).  The  proposed 
Income  Tax  Regulations  relate  to  the 
calculation  of  income  (including 
currency  gain  or  loss  on  remittances) 
attributable  to  a  qualified  business  unit 
(QBU)  of  a  taxpayer  that  uses  the  profit 
and  loss  method  of  accounting. 


FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Murphy  (202-566-6795.  not  a  toll- 
free  call). 

SUPn.£MeNTARV  infoamation: 

Background  ' 

The  notice  of  proponed  rulemaking 
that  is  the  subject  of  these  corrections 
contains  proposed  regulations  under 
section  987  of  the  Internal  Revenue 
Code  of  1966  (including  currency  gain  or 
loss  on  remittances  and  terminations) 
attributable  to  a  QBU  branch  of  a 
taxpayer  that  uses  profit  and  loss 
method  of  accounting. 

Need  for  Correction 

As  publ'shcy.  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
Of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  ol  the 
proposed  regulations  (INTL-965 — 86). 
which  was  the  subject  of  FR  Doc.  91- 
22854,  is  corrected  as  follows: 

§  1.987-3    (Correcttdl 

Par.  1.  On  page  48464.  column  one,  in 
§  1.987-3,  paragraph  (h)(1).  kne  9,  the 
■  language  "includes  any  exclange  or 
loss"  is  corrected  to  read  "includes  any 
exchange  gain  or  loss". 

Par.  2.  On  page  48464.  column  three,  in 
§  1.987-7(j).  paragraph  (iii)  ol  Example  2. 
is  corrected  to  read  as  follows: 

§  1.987-3    Termination  of  a  QBU  branch. 

«  *  •  •  < 

(J)  *   *   • 

Example.  2.  '  '  '  '       i 

(iii)  Under  Step  3.  X  is  deemed  to  transfer 
4LC  to  A.  This  results  in  an  equity  poo!  of  O. 
and  a  basis  pool  of  S2  (SI  -t-$l  (4LC  at 
4LC.$1)).  Therefore.  X  recognizes  section  987 
loss  of  S2.  which  is  the  positive  amount  of  the 
basis  pool. 
Dale  D.  Coode, 

Ffdertil  Register  Liusion  Officer  Assi.-yttii.  t 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-28397  File(f)!J-26-Vl ;  84.-)  amj 
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DEPARTMENT  OF  THE  INTERIOR. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclama^on  and  Enforcement  (OSM|. 
Interior. 
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action:  Proposed  rule:  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Missouri 
permanent  regulatory  program 
{hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  revises  State 
statutes  pertaining  to  penalties.  The 
amendment  was  submitted  on  the 
State's  own  initiative  and  is  intended  to 
revise  the  State  program  to  be 
consistent  with  other  programs  in  the 
Missouri  Department  of  Natural 
Resources. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  writtervcomments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m..  c.s.t. 
December  27. 1991.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  on  December  23, 1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  by  4  p.m., 
c.s.t.  on  December  12. 1991. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMs  Kansas  City  Field  Office. 
Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  943 
Wyandotte,  room  500.  Kansas  City. 
MO  64105,  Telephone:  (816)  374-6405. 
Missouri  Department  of  Natural 
Resources.  Land  Reclamation 
Program.  205  Jefferson  Street.  P.O.  Box 
176,  Jefferson  City,  MO  65102. 
Telephone:  (314)  751-4041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  R.  Ennis,  Director.  Kansas  City 
Field  Office,  (816)  374-6405. 
SUPPLEMENTARY  INFORMATION: 

I  Background  on  the  Missouri  Progranf 

On  November  21. 1980.  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 


information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21. 1980.  Federal  Register  (45  FR  77017). 
Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15.  and  925.16. 

II.  Proposed  Amendment 

By  letter  dated  November  8. 1991. 
(Administrative  Record  No.  MO-541) 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  at  the  State's  own 
initiative  to  improve  its  program. 

Missouri  proposes  to  amend  the 
Revised  Statutes  of  Missouri  (MO.  Rev. 
Stat.)  at  sections:  444.870.1  through 
444.870.8.  Penalties. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking- 
comment  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  Comments  •    I 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  nilemaking  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  wstify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  INFORMATION 
CONTACT"  by  4:00  p.m..  c.s.t.  December 
12. 1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested,  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  hfeard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 


to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUch 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
Dated:  November  20. 1991. 

Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center 
[FR  Doc.  91-28439  Filed  11-26-91:  8:45  am] 

mxmO  CODE  4310-OS-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21  | 

RIN  2900-AE85 

Election  of  Subsistence  Allowance  at 
ttie  Chapter  34  Rate  Under  the 
Vocational  Rehabilitation  Program 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulatory 

amendments. 

SUMMARY:  This  proposed  change  would 
eliminate  provisions  under  which  a 
service-disabled  veteran  in  the 
vocational  rehabilitation  program  with 
remaining  eligibility  and  entitlement  to 
educational  assistance  benefits  could 
elect  payment  of  chapter  31  subsistence 
allowance  at  the  chapter  34  educational 
assistance  rate.  No  veterans  are 
currently  eligible  to  receive  educational 
assistance  benefits  under  chapter  34 
since  the  law  barred  provision  of  those 
benefits  after  December  31. 1989. 
Therefore,  no  one  presently  qualifies  to 
make  the  election  to  receive  benefits  at 
chapter  34  rates.  The  intended  effect  of 
this  change  is  to  update  VA  regulations 
by  removing  all  provisions  for  election 
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to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUch 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  20. 1991. 

Raymond  L.  Lowrie. 

Assistant  Director.  Western  Support  Center. 
|FR  Doc.  91-28439  Filed  11-26-91;  8:45  am) 

BHXmO  CODE  4310-0$-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21  j 

RIN  2900-AE85 

Election  of  Subsistence  Allowance  at 
ttie  Chapter  34  Rate  Under  the 
Vocational  Rehabilitation  Program 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulatory 

amendments. 

SUMMARY:  This  proposed  change  would 
eliminate  provisions  under  which  a 
service-disabled  veteran  in  the 
vocational  rehabilitation  program  with 
remaining  eligibility  and  entitlement  to 
educational  assistance  benefits  could 
elect  payment  of  chapter  31  subsistence 
allowance  at  the  chapter  34  educational 
assistance  rate.  No  veterans  are 
currently  eligible  to  receive  educational 
assistance  benefits  under  chapter  34 
since  the  law  barred  provision  of  those 
benefits  after  December  31. 1989. 
Therefore,  no  one  presently  qualifies  to 
make  the  election  to  receive  benefits  at 
chapter  34  rates.  The  intended  effect  of 
this  change  is  to  update  VA  regulations 
by  removing  all  provisions  for  election 


of  subsistence  allowance  at  the  chapter 
34  rate  or  payment  at  that  rate. 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1991.  All 
comments  received  will  be  available  for 
public  inspection  until  January  6. 1992.  It 
is  proposed  that  this  change  be  effective 
January  1. 1990. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  changes  to  the  Secretary  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington,  DC,  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit  rodm  170  of  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays)  until  January  6, 1992. 
FOR  FURTHER  INFONMATtON  CONTACT: 
Morris  Triestman,  (202)  233-6496, 
Rehabilitation  Consultant.  Policy  and 
Program  Development.  Vocational 
Rehabilitation  Service.  Veterans 
Benefits  Administration.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW.,  Washington  DC  20420. 
SUPPLEMENTARY  INRMMATION:  A 
veteran  with  remaining  eligibility  for  the 
entitlement  to  educational  assistance 
benefits  under  the  noncontributory 
educational  assistance  program 
Buthoriaed  under  chapto-  34.  title  38, 
United  States  Code,  if  eligible  to  receive 
a  subsistence  allowance  under  the 
chapter  31  vocational  rehabilitation 
program,  could  formerly  elect  to  receive 
chapter  31  subsistence  payments  at  the 
educational  assistance  rate  payable 
under  the  chapter  34  program  under 
certain  conditions.  However,  effective 
December  31. 1969.  no  further  benefits 
could  be  afforded  any  eligible  veteran 
under  the  chapter  34  program.  As  a 
result  no  one  presendy  has  any 
remaining  eligibility  for  orentidement  to 
such  benefits  upon  which  to  base  an 
election  to  receive  chapter  31  benefits  at 
chapter  34  rates.  Therefore  we  are 
deleting  all  references  to  this  option 
from  the  regulations. 

In  addition  we  are  making  other 
changes  which  update  the  pages  being 
revised  to  remove  references  to  chapter 
34.  For  example.  30  CFR  21.134  is 
revised  to  delete  a  reference  to  the 
applicability  of  chapter  34  regulations  to 
the  pursuit  of  flight  training  under 
chapter  31.  This  change  does  not  affect 
VA  policy  under  which  vocational 
rehabilitation  participants  are  only 
furnished  flight  training  as  a  part  of 
training  which  leads  to  a  standard 
college  degree. 

These  regulatory  amendments  are 
retroactively  effective.  Hiese  are 
interpretive  rules  which  implement 


statutory  provisions.  Moreover.  VA 
finds  that  good  cause  exists  for  making 
these  rules  retroactively  effective.  A 
delayed  effective  date  would  be 
contrary  to  statutorj'  design  and  would 
complicate  implementation  of  this 
provision  of  law. 

These  proposed  regulations  do  not 
contain  a  major  rule  as  that  term  is 
defined  in  Executive  Order  12291, 
Federal  Regulations.  The  proposal  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  adverse 
effects  on  the  economy.  The  Secretary 
certifies  that  these  amendments  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA)  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  these  rules  are  therefore 
exempt  from  the  initial  and  final 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reasons  for 
this  certification  are  that  the 
amendments  only  affect  the  rights  of 
individual  beneficiaries.  No  new 
regulatory  burdens  are  intposedoo 
small  entities  by  these  amendments. 

(The  Catalog  of  Federal  Domestic 
Assistance  number  is  64 J 16.) 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims.  Education,  Grant 
programs.  Loan  programs.  Reporting 
requifements.  Schools,  Veterans, 
Vocational  education,  Vocation^ 
rehabilitation. 

Approved:  October  25. 1991. 
Edivafti ).  DerwioBid, 

Secretaryof  Veterans  Affairs. 

PART  21— VOCATIONAL 
REHABILtTATIOH  AND  EDUCATION 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  part  21, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C  210(C). 

1  A.  Section  21.21  is  amended  by 
revising  paragraph  (a)  and  its  authority 
citation  to  read  as  follows: 

§21.21    Election  of  benefHs  untter 
education  programs  edoitntolwwi  by  ••• 
Department  o(  Veterans  Affairs. 

•  (a)  Ejection  of  benefits  required.  A 
veteran  must  make  an  election  of 
benefits  among  the  programs  of 
education  administered  by  VA  for  which 
he  or  she  may  be  eligible.  A  veteran 
who  has  basic  entitlement  to 
rehabilitation. under  chapter  31  and  is 
also  eligible  for  assistance  under  any  of 
the  other  education  programs 


administered  by  VA  must  make  an 
election  of  bencfts  between  chapter  31 
and  any  other  VA  program  of  education 
for  which  he  or  she  may  be  eligible.  The 
veteran  may  reelect  at  any  time  if  he  or 
she  is  otherwise  eligible.  (See  §{  21.264 
and  21.334.) 

(Authority:  38  U.S.C.  ir81{b))  , 

§2li2    (Amendedl 

2. Section  21. 2Z  paragraph  (a)  is 
amended  by  removing  the  words  "or 
chapter  34"  wherever  they  appear. 

§21.78    (Amended] 

3.  In  §  21.78.  the  first  sentence  of  die 
introductory  text  to  paragraph  (b)(4)  is 
amended  by  removing  the  words  "or 
chapter  34"  wherever  they  appear;  in 
paragraph  (b)(4Hi)  remove  the  words 
"under  |  21.4235.  or"  and  add  "under 

§  21.4235  before  December  31, 1989.  or"; ' 
in  paragraph  (b)(4)(ii)  remove  the  words 
"or  45  month  limitation  on  chapter  34 
enti  dement". 

4.  Section  21.134  and  its  authority 
citation  are  revised  to  read  as  follows: 


§21.134    Limitation  on  «llgM  training. 

Flight  training  approved  imder  chapter 
31  may  onbj^^^thorized  in  degree 
curriculu^^^^^field  of  aviation  that 
include  req^m^ght  training.  This 
type  of  training  is  otherwise  subject  to 
the  same  limitations  as  are  applicable  to 
flight  training  under  chapter  30. 

(Authority:  38  U:S.C.  1504{i :).  1515(b)) 

§21.148    [Amanded] 

5.  Section  21.146.  paragraph  (d)  is 
amended  by  removing  the  words  "or 
chapter  34"  wherever  they  appear. 


§21.254    (Amended] 

6.  Section  21.254.  pcu^graph  (bKl)  is 
amended  by  removing  the  words  "or 
chapter  34"  whichever  they  appear. 

7.  Section  21.256,  paragraph  (e)(2)  and 
its  authority  citation  are  revised  to  read 
as  follows: 

§  21.256    Incentives  for  emptoyers. 

•        *        •        •        « 

(e)  Benefits  and  services.  •  •  • 
(2)  Notwithstanding  any  other 
provisions  of  these  regulations,  if  the 
program  in  which  the  veteran  is 
participating  meets  the  criteria  for 
approval  of  on-job  training  under 
chapter  30.  the  veteran  may  be  paid  at 
educational  assistance  rates  provided 
for  this  type  of  training  under  chapter  30 
to  the  extent  that  he  or  she  has 
remaining  eligibility  and  entitlement 
under  chapter  30  and  has  elected  to 
receive  a  subsistence  allowance  in 
.7136. 


ao^jpd^ttcd^with  §21. 
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(Authority:  38  U.S.C.  1508(0. 1516.(b).  1662(e)) 


§21^264    (Amended! 

8.  Section  21.264  is  amended  by 
removing  the  words  "or  chapter  34"  and 
the  words  "and  chapter  34"  wherever 
they  appear.  .  / 

21.268    (Amended) 

9.  Section  21.268.  paragraph  (b)  is 
amended  by  removing  the  words  "or 
chapter  34"  wherever  they  appear. 

21.272    (Amended] 

10.  Section  21.272.  paragraph  (b)(1)  is 
amended  by  removing  the  words  "or 
chapter  34"  wherever  they  appear. 

21.276    (Amended] 

11.  Section  21.27a  paragraph  (g)  is 
amended  by  removing  the  words  "or 
chapter  34"  wberever  they  appear. 

21.320    (Amended] 

12.  Section  21.320.  paragraph  (b)(3) 
and  (d)(3)  are  amended  by  removing  the 
words  "or  chapter  34"  wherever  they 
appear. 

21.330    [Amended] 

13.  Section  21.330.  paragraph  (a)  is 
amended  by  removing  the  second 
sentence. 

21.334    (Amended! 

14.  Section  21.334  is  amended  by 
removing  the  words  "or  chapter  34"  and 
the  words  "and  chapter  34"  wherever 
they  appear. 

15.  Section  21.334  is  amended  by 
revising  paragraphs  (a)  and  its  authority 
citation,  (b)(1).  and  (e)(2)  and  its 
authority  citation  to  read  as  follows: 

§  2 1 .334    Election  of  payments  at  the 
chapter  30  rate. 

(a)  Election.  When  the  veteran  elects 
payment  of  an  allowance  at  the  chapter 
30  rate,  the  effective  dates  for 
commencement,  reduction  and 
termination  of  the  allowance  shall  be  in 
accordance  with  §§  21.7130  through 
21.7135  and  §  21.7050  of  this  part  under 
chapter  30. 

(.\uthorily:  38  U.S.C.  1808(0. 1780) 

(b)  Election  of  payment  at  the  chapter 
30  rate  subsequent  to  induction  into  a 
rehabilitation  program.  •  *  • 

(1)  The  commencing  date  determined 
under  §  21.7131  of  this  part  in  the  case  of 
a  veteran  who  has  elected  payment  at 
the  chapter  30  rate:  or 

*        ^        *        ft        • 

(e)  Effect  of  chapter  34  program 
termination.  *  •  • 

(2)  A  veteran  entitled  to  chapter  30 
benefits  based  on  his  or  her  chapter  34 
eligibility  as  of  December  31, 1989,  and 


whose  election  of  (payment  of 
subsistence  allowance  at)  chapter  34 
rates  (was)  terminated  as  of  that  date 
under  paragraph  (1)  must,  if  the 
individual  desires  payment  (of 
subsistence  allowance)  at  the  chapter  30 
rate,  elect  such  payment. 

(Authority:  38  U.S.C.  1411(d)) 

16.  Section  21.340.  paragraph  (c)  and 
its  authority  citation  are  revised  to  read 
as  follows: 

§21.340    Introduction. 

ft        •        *        *        * 

(c)  Election  of  benefits  at  the  chapter 
30  rate.  If  a  veteran  elects  to  receive  a 
subsistance  allowance  paid  at  the 
chapter  30  rate,  the  effect  of  absences  is 
determined  under  §§  21.7139  and  21.7154 
of  this  part. 

(Authority:  38  U.S.C  15OB{0.  and  1510) 

(FR  Doc.  91-28447  Fiied  11-26-91:  8:45  am) 

BILUNG  CODE  niO-OI-lt 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73  i 

[MM  Docket  No.  91-314;  FCC  91-335] 

Radio  Broadcast  Services 

agency:  Federal  Communications 
Commission.  ■■, 

ACTIOM:  Proposed  rule. 

SUMMARY:  The  Notice  of  Proposed  Rule 
Making  seeks  to  develop  a  rule 
regarding  broadcast  hoaxes,  which 
would  codify  licensee  obligations  and 
would  permit  the  Commission  to  levy 
fines  in  order  to  address  harmful 
hoaxes.  The  Notice  proposes  that  any 
hoax  rule  include  three  elements:  (1) 
False  information;  (2)  public  harm;  and 
(3)  foreseeability.  As  a  framework  for 
comment,  the  Notice  includes  a  model 
hoax  rule  incorporating  these  three 
elements . 

DATES:  Comments  must  be  submitted  on 
or  before  January  2, 1992:  reply 
comments  must  be  submitted  on  or 
before  February  3, 1992.  f 

ADDRESSES:  Federal  Communication 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ane  Hinckley,  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  632- 
7792. 

8UPI>t,£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  91-314.  adopted  October  24. 1991, 
and  released  November  14. 1991. 

The  complete  text  of  this  Notice  of 
Proposed  Rule  Making  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington,  DC.  and  also  may  be      '    ~ 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  at 
(202)  452-1422. 1919  M  Street  NW..  room 
246,  Washington.  DC  20554. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  In  several  recent  incidents,  stations 
have  broadcast  seemingly  accurate 
programming  that  later  proved  to  be  a 
hoax.  In  those  instances,  the  hoax 
resulted  in  the  use  of  what  may  have 
been  substantial  public  safety  resources. 
The  Notice  proposes  adoption  of  a  rule 
prohibiting  harmful  hoaxes.  Such  a  rule 
would  permit  the  Commission  to  fine 
stations  that  perpetrate  harmful  hoaxes, 
thus  allowing  a  sanction  less  drastic 
than  license  revocation  but  with  more 
deterrence  value  than  admonition.  At 
the  same  time,  however,  the  rule  must 
not  cause  an  undue  chilling  effect  on 
broadcasters'  speech. 

2.  With  these  factors  in  mind,  the 
Notice  proposes  a  hoax  rule  that 
includes  three  elements.  First,  the  Notice 
proposes  that  to  be  held  liable,  a 
licensee  must  have  known  that  the 
material  was  false.  Second,  the  Notice 
proposes  that  the  hoax  must  have 
directly  caused  imjnediate.  substantial 
and  actual  public  harm,  and  seeks 
comment  on  whaf  types  of  harm  should 
be  considered.  Third,  the  Notice 
proposes  that  the  public  harm  must  have 
been  foreseeable.  The  Notice  seeks 
comment  regarding  these  three  elements 
and  asks  some  additional  questions 
concerning  the  proper  scope  of  any  hoax 
rule.  For  example,  the  Notice  asks 
whether  the  rule  should  prohibit  only 
the  broadcast  of  false  reports  of  crimes 
or  catastrophes  rather  than  any  false 
material.  The  Notice  also  notes  that 
some  hoaxes  have  the  potential  for 
substantial  public  harm  but,  fortunately, 
cause  little  quantifiable  harm.  The 
Notice  questions  whether  the  rule 
should  cover  these  types  of  hoaxes  by 
including  the  threat  of  harm,  rather  than 
actual  harm,  as  one  element.  In  addition, 
the  Notice  seeks  comment  regarding 
factors  to  be  considered  in  determining 
whether  the  harm  is  foreseeable.  To 
help  guide  and  structure  comments 
received  in  this  proceeding,  the  Notice 
includes  the  following  example  of  a 
possible  hoax  rule  that  incorporates  the 
three  elements  described  above: 

No  licensee  of  any  broadcast  station 
shall  broadcast  information  or  other 
material  it  knows  to  be  false  if  it  is 
foreseeable  that  broadcast  of  the 
information  could  cause  substantial 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC,  and  also  may  be      '    ~ 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  at 
(202)  452-1422, 1919  M  Street  NW..  room 
246,  Washington,  DC  20554. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  In  several  recent  incidents,  stations 
have  broadcast  seemingly  accurate 
programming  that  later  proved  to  be  a 
hoax.  In  those  instances,  the  hoax 
resulted  in  the  use  of  what  may  have 
been  substantial  public  safety  resources. 
The  Notice  proposes  adoption  of  a  rule 
prohibiting  harmful  hoaxes.  Such  a  rule 
would  permit  the  Commission  to  fine 
stations  that  perpetrate  harmful  hoaxes, 
thus  allowing  a  sanction  less  drastic 
than  license  revocation  but  with  more 
deterrence  value  than  admonition.  At 
the  same  time,  however,  the  rule  must 
not  cause  an  undue  chilling  effect  on 
broadcasters'  speech. 

2.  With  these  factors  in  mind,  the 
Notice  proposes  a  hoax  rule  that 
includes  three  elements.  First,  the  Notice 
proposes  that  to  be  held  liable,  a 
licensee  must  have  known  that  the 
material  was  false.  Second,  the  Notice 
proposes  that  the  hoax  must  have 
directly  caused  im/nediate,  substantial 
and  actual  public  harm,  and  seeks 
comment  on  whaf  types  of  harm  should 
be  considered.  Third,  the  Notice 
proposes  that  the  public  harm  must  have 
been  foreseeable.  The  Notice  seeks 
comment  regarding  these  three  elements 
and  asks  some  additional  questions 
concerning  the  proper  scope  of  any  hoax 
rule.  For  example,  the  Notice  asks 
whether  the  rule  should  prohibit  only 
the  broadcast  of  false  reports  of  crimes 
or  catastrophes  rather  than  any  false 
material.  The  Notice  also  notes  that 
some  hoaxes  have  the  potential  for 
substantial  public  harm  but,  fortunately, 
cause  little  quantifiable  harm.  The 
Notice  questions  whether  the  rule 
should  cover  these  types  of  hoaxes  by 
including  the  threat  of  harm,  rather  than 
actual  harm,  as  one  element.  In  addition, 
the  Notice  seeks  comment  regarding 
factors  to  be  considered  in  determining 
whether  the  harm  is  foreseeable.  To 
help  guide  and  structure  comments 
received  in  this  proceeding,  the  Notice 
includes  the  following  example  of  a 
possible  hoax  rule  that  incorporates  the 
three  elements  described  above: 

No  licensee  of  any  broadcast  station 
shall  broadcast  information  or  other 
material  it  knows  to  be  false  if  it  is 
foreseeable  that  broadcast  of  the 
information  could  cause  substantial 


public  harm,  and  if  broadcast  of  the 
information  does  in  fact  directly  cause 
substantial  public  harm. 

Note  1:  For  purpose  of  this  rule,  "public 
hurm"  is  immediate,  substantial  and  actual 
damage  to  the  health  and  safety  of  the 
general  public  or  to  property,  or  substantial 
diversion  of  law  enforcement  or  other  public 
safety  authorities  from  their  duties. 

Note  2:  The  public  harm  will  be  deemed 
foreseeable  if  the  licensee  could  expect  with 
a  significant  degree  of  certainty  that  public 
harm  would  occur.  Foreseeability  will  not  be 
inferred  from  warnings  or  disclaimers 
associated  with  the  broadcast.  Lack  of 
foreseeability  may  be  determined  in  light  of 
factors  such  as  the  content  of  the  broadcast 
or  the  timing  of  the  broadcast  [e.g..  April 
Fool's  Day  or  Halloween). 

Ex  Parte  Rules — Non-Restricted 
Proceeding  ^ 

3.  This  is  a  non-restricted  notice  and 
:omment  rulemaking  proceeding.  See 


r 


generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Comment  Information 

4.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  January 
2, 1992,  and  reply  comments  on  or  before 
February  3, 1992.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

Initial  Regulatory  Flexibility  Analysis 

5.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply  to 
this  rulemaking  proceeding  because  if 
the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a  > 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 


the  Regulatory  Flexibility  Act. 
Broadcasters  will  not  be  liable  for  a 
monetary  forfeiture  unless  the 
Commission  determines  that  the  hoax 
rule  has  been  violated  and  that  a 
monetary  forfeiture  is  warranted.  The 
Secretary  shall  send  a  copy  of  this 
notice  of  Proposed  Rule  Making, 
including  the  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354." 
94  Stat.  1164,  5  U.S.C.  601  et  seq.  (1981). 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc.  91-28515  Filed  11-26-91;  8:45  am| 
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This  section  of  the   FEDERAL   REGISTER 
contains  ckxnjments  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public    Notices  of  hearings  arvj 
investigations,  committee  nieetings.  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTUWE 
Office  of  the  Secretary 

Solicitation  of  Recommendations  for 
Nominees  to  the  Alternative 
Agricultural  Research  and 
Commercialization  Board 

agency:  Office  of  the  Secretary. 
Department  of  Agriculture. 
ACTION:  Solicitation  of 
recommendations  for  nominees  to  the 
Alternative  Agricultural  Research  and 
Commercialization  Board. 

summary:  The  U.S,  Department  of 
Agriculture  is  soliciting 

•  recommendations  for  nominees  to  the 
Alternative  Agricultural  Research  and 
Commercialization  Board  (Board).  The 
Board  is  to  be  appointed  by  the 
Secretary  and  is  to  be  responsible  for 
the  general  supervision  and  policy 
control  of  the  Alternative  Agricultural 
Research  and  Commercialization  Center 
(Center)  consistent  with  provisions  of 
sections  1657-64  of  Public  Law  No.  101- 
624.  (7  U.S.C.  5901-5908). 
DATES:  Recommendations  for  nominees 
must  be  received  on  or  before  January 
n,  1992, 
SEND  NOMINATIONS  TO:  Mark  Dungan. 

'  room  200A.  Office  of  the  Secretary, 
USDA,  Administration  Building, 
Washington,  DC  20250, 
DOCUMENTATION  REQUIRED:  Please 
submit  a  resume  addressing  one  or  more 
of  the  categories  set  forth  below.  It  is 
not  expected  that  each  nominee  have 
education  and  work  experience  in  each 
area.  However,  the  Board,  as  a  whole, 
should  reflect  the  required  experience 
and  expertise, 

MEMBERSHIP:  7  U.S.C.  5903  States  that 
the  Board  shall  consist  of  nine  members: 

1.  One  member  who  shall  be  an 
employee  of  the  U.S.  Department  of 
Agriculture: 

2.  At  least  one  member  representative 
of  the  leading  scientific  disciplines 
relevant  to  the  activities  of  the  Center: 

3.  At  least  one  member  who  is  a 
S-.MW99         0001(OOK26-NOV-9I-IO:37;2<J) 


producer  or  processor  of  agricultural 
commodities; 

4.  At  least  one  member  who  is 
engaged  privately  in  the 
commercialization  of  new  nonfood, 
nonfeed  products  from  agricultural 
commodities; 

5.  Two  members  who  have  expertise 
in  areas  of  applied  research  relating  to 
the  development  or  commercialiiwtion 
of  new  nonfood,  nonfeed  products, 
appointed  from  a  list  of  at  least  four 
persons  nominated  by  the  Director  of 
the  National  Science  Foundation:  and 

6.  Two  members  who  have  expertise 
in  financial  and  managerial  matters, 
appointed  from  a  list  of  at  least  four 
persons  nominated  by  the  Secretary  of 
Commerce. 

RESPONSIBIUTIES:  The  Board  shall: 

1.  Be  responsible  for  the  general 
supervision  and  policy  control  of  the 
Center  and  any  Regional  Centers 
created  under  7  U.S.C.  5907; 

2.  Determine  (in  consultation  with  the 
advisory  council  appointed  under  7 
U.S.C.  5905  and  those  Regional  Centers 
established  under  7  U.S.C.  5907)  high 
priority  commercialization  areas  to 
receive  assistance  under  7  U.S.C.  5905; 

3.  Review  any  grant,  contract,  or 
cooperative  agreement  to  be  made  by     ■ 
the  Center  under  7  U.S.C.  5904  and  any 
financial  assistance  to  be  provided 
under  7  U,S,C.  5905: 

4.  Make  the  final  decision,  by  majority 
vote,  on  whether  and  how  to  provide 
assistance  to  an  applicant; 

5.  Establish  program  policy, 
objectives,  research  and  development, 
and  commercialization  priorities  to 
implement  sections  1657-64  of  Public 
Law  No.  101-624,  through  a  process  of 
public  hearings  to  be  initiated  as  soon 
as  practicable  after  the  estabHshment  of 
the  Board;  and 

6.  Using  the  results  of  such  hearings 
and  other  information  and  data 
collected  under  paragraph  5,  develop 
and  establish  a  budget  plan  and  a  long- 
term  operating  plan  to  implement 
sections  1657-64  of  Public  Law  No.  101- 
624. 

COMPENSATION  AND  TERM:  The  term  of 
office  of  a  Board  member  shall  be  four 
years,  except  that  the  members  initially 
appointed  shall  be  appointed  to  serve 
staggered  terms.  Board  members  who 
are  officers  or  employees  of  the  United 
States  shall  not  receive  any  additional 
compensation  by  reason  of  service  on 
the  Board.  Other  members  of  the  Board 
shall  receive,  for  each  day  (including 
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tra\-el  time)  they  are  engaged  in  the 
performance  of  the  functions  of  the 
Board,  compensation  at  a  rate  not  to 
exceed  the  daily  equivalent  of  the 
annual  rate  in  effect  for  grade  GS-18  of 
the  General  Schedule.  All  Board 
members  shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary 
expenses  incurred  by  them  in 
performance  of  their  duties  to  the  limit 
allowed  by  the  Department's  Travel 
Regulations. 

RESTRICTIONS:  Nominees  selected  for 
further  consideration  will  be  required  to 
submit  financial  and  organizational 
affiliation  disclosure  statements. 

ADDITIONAL  INFORMATION:  The 

Department  of  Agriculture  has  special 
interest  in  assuring  that  women, 
minority  groups,  and  the  physically 
handicapped  are  adequately 
represented  on  the  Board  and.  therefore, 
extends  particular  encouragement  for 
recommendations  for  nominees  that  are 
appropriately  qualified  female,  minority, 
or  physically  handicapped  candidates. 

Dated;  November  21. 1991. 
Edward  Madigan,  i 

Secretary  of  Agriculture. 

[FR  Doc.  91-28410  Filed  11-26-91:  8:45  am) 

BILUNG  CODE  3410-01-M 


Federal  Grain  Inspection  Service 

Invitation  To  Serve  on  Federal  Grain 
Inspection  Service  Advisory 
Committee  i 

Under  authority  of  section  20  of  the 
United  Slates  Grain  Standards  Act 
(Act),  the  Secretary  of  Agriculture 
established  the  Federal  Grain  Inspection- 
Service  (FGIS)  Advisory  Committee 
(Advisory  Committee)  on  September  29. 
1981,  to  provide  advice  to  the  FGIS 
Administrator  on  inplementation  of  the 
Act.  Public  Law  100-518  extended  Ih^ 
authority  for  the  Advisory  Committee 
through  September  30, 1993.  The 
Advisory  Committee  was  renewed  by 
the  Secretary  of  Agriculture  on  January 
16.1991. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act  (7  U.S.C. 
74),  Members  of  the  Committee  serve 
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travel  time)  they  are  engaged  in  the 
performance  of  the  functions  of  the 
Board,  compensation  at  a  rate  not  to 
exceed  the  daily  equivalent  of  the 
annual  rate  in  effect  for  grade  GS-18  of 
the  General  Schedule.  All  Board 
members  shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary 
expenses  incurred  by  them  in 
performance  of  their  duties  to  the  limit 
allowed  by  the  Department's  Travel 
Regulations. 

RESTRICTIONS:  Nominees  selected  for 
further  consideration  will  be  required  to 
submit  financial  and  organizational 
affiliation  disclosure  statements. 

ADDITIONAL  INFORMATION:  The 

Department  of  Agriculture  has  special 
interest  in  assuring  that  women, 
minority  groups,  and  the  physically 
handicapped  are  adequately 
represented  on  the  Board  and.  therefore, 
extends  particular  encouragement  for 
recommendations  for  nominees  that  are 
appropriately  qualified  female,  minority, 
or  physically  handicapped  candidates. 

Dated;  November  21. 1991. 
Edward  Madigan, 

Secretary  of  Agriculture. 

|FR  Doc.  91-28410  Filed  11-26-91;  8;45  am) 
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Federal  Grain  Inspection  Service 

Invitation  To  Serve  on  Federal  Grain 
Inspection  Service  Advisory 
Committee 

Under  authority  of  section  20  of  the 
United  States  Grain  Standards  Act 
(Act),  the  Secretary  of  Agriculture 
established  the  Federal  Grain  Inspection 
Service  (FGIS)  Advisory  Committee 
(Advisory  Committee)  on  September  29. 
1981.  to  provide  advice  to  the  FGIS 
Administrator  on  inplementation  of  the 
Act.  Public  Law  100-518  extended  th^ 
authority  for  the  Advisory  Committee 
through  September  30, 1993.  The 
Advisory  Committee  was  renewed  by 
the  Secretary  of  Agriculture  on  January 
16.1991. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act  (7  U.S.C. 
74).  Members  of  the  Committee  serve 


without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of  subsistence, 
for  travel  away  from  their  homes  or 
regular  places  of  business  in 
performance  of  Committee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code. 

Nominations  are  being  sought  for 
persons  to  serve  3-year  terms  on  the 
Advisory  Committee  to  replace  the  five 
members  and  five  alternate  members 
whose  terms  expire  in  February  1992. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
John  C.  Foltz.  Administrator,  FGIS,  room 
1094-S,  P.O.  Box  96454.  Washington,  DC 
20090-6454,  in  writing  and  request  Form 
AD-755,  which  must  be  completed  and 
submitted  to  the  Administrator  at  the 
above  address  not  later  than  January  27, 
1991. 

Nominations  are  open  to  all  individuals 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  age,  mental  or 
physical  handicap,  or  marital  status. 

The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated:  November  10. 1991. 

lohn  C.  Follz.  \ 

Administrator,  Federal  Grain  Inspection 
Service. 

IFR  Doc.  91-28246  Filed  11-26-91;  8:45  am] 
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Rescission  of  Type  Evaluation 
landbook 


AGENCY:  Federal  Grain  Inspection 
Service.  USDA. 
I JACTION:  Notice. 

summary:  This  notice  announces  the 
rescission  of  the  FGIS  Type  Evaluation 
Handbook. 

EFFECTIVE  DATE:  November  27, 1991. 
ADDRESSES:  David  B.  Funk.  Chief, 
Quality  Control  and  Testing  Branch, 
.Quality  Assurance  and  Research 
Division,  Federal  Grain  Inspection 
Service.  USDA,  Box  20285,  Kansas  City, 
MO  64195. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Funk,  address  as  above, 
telephone  (816)  374-6518. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

-    Section  7B  of  the  U.S.  Grain  Standards 
\ct,  as  Amended  (Act)  specifies  that  the 


Administrator  shall  provide  for  testing 
of  all  equipment  used  in  the  sampling, 
grading,  inspection,  and  weighing  for  the 
purpose  of  official  inspection,  official 
weighing,  or  supervision  of  weighing. 
Notwithstanding  any  other  provision  of 
law,  no  person  shall  use  for  the  purpose 
of  the  Act  any  such  equipment  not 
approved  by  the  Administrator. 

On  November  22. 1988,  the  Federal 
Grain  Inspection  Service  published  a 
handbook  (Type  Evaluation  Handbook) 
pertaining  to  prototype  equipment  used 
for  official  purposes.  The  handbook 
contains  criteria  and  performance 
standards,  and  sets  forth  procedures  for 
submitting,  evaluating,  and  approving 
such  equipment.  Since  the  handbook 
was  published,  there  has  been  a 
considerable  increase  in  the  amount  and 
types  of  prototype  equipment  submitted 
for  evaluation.  Due  to  that  fact,  the  1988 
"handbook  is  no  longer  suitable  for 
further  use  in  testing  and  evaluating 
equipment  in  a  way  which  avoids 
unnecessary  duplication  of  officially 
approved  inspection  equipment  and 
which  promotes  uniform  inspection  of 
grain.  For  these  reasons,  the  1988  Type 
Evaluation  Handbook  is  hereby 
rescinded  and  will  no  longer  be  used  in 
evaluating  and  approving  prototype 
equipment.  In  its  place.  FGIS  is 
presently  drafting  a  new  publication 
regarding  equipment  evaluation 
procedures. 

The  rescission  of  the  handbook  does 
not  affect  the  current  regulations  which 
provide  for  evaluation  of  prototype 
equipment  upon  a  determination  of  need 
by  FGIS.  yvhen  an  application  is 
received,  and  it  is  determined  that 
evaluation  of  a  particular  piece  of 
equipment  would  be  appropriate,  FGIS 
will  develop  or  recommend  testing  and 
evaluation  procedures  on  a  case-by-case 
basis. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  el  seq.) 

Dated:  November  19. 1991. 
lohn  C.  Foltz, 
Administrator. 
(FR  Doc.  91-28247  Filed  11-25-91;  8:45  am] 
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Food  Safety  and  Inspection  Service 
(Docket  No.  91 -033N] 

Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Workshop— Solicitation 
of  Participants;  In-Plant  Testing- 
Solicitation  of  Volunteers 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  intend^  to 
assist  the  meat  and  poultry  industries  in 
developing  generic  model  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  plans.  This  notice  solicits         » 
participation  by  technical  experts  from 
the  meat  and  poultry  industries  at  the 
workshop  on  Fresh  Ground  Beef  to 
include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef,  hamburger,  and  benf 
patties.  This  workshop  will  be  held 
December  3-5. 1991.  at  the  Pointe  on 
South  Mountain.  Phoenix.  Arizona. 

In  addition,  this  notice  also  extends 
the  deadline  for  volunteers  for  in-plant 
testing  of  the  generic  HACCP  model  for 
fresh  ground  beef  as  provijded  in  the 
Agency's  January  18, 1991,  Federal 
Register  notice.  The  notice  provided  that 
plants  interested  in  participating  in  in- 
plant  testing  must  notify  FSIS  by 
February  15, 1991.  Potential  volunteers 
for  Fresh  Ground  Beef  testing  have 
requested  that  the  Agency  extend  the 
entry  deadline  for  participation  in  the 
in-planf  testing  program.  This  notice 
extends  the  deadline  to  January  6. 1992. 

DATES: Interested  participants  for  the 
workshop  on  Fresh  Ground  Beef  to 
include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped: 
beef,  ground  beef,  hamburger,  and  beef 
patties  should  supply  the  requested 
information  no  later  than  November  29. 
1991. 

Letters  of  inquiry  from  persons 
interested  in  volunteering  a  plant  for  the 
in-plant  testing  study  of  the  generic 
HACCP  model  for  Fresh  Ground  Beef  to 
include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef,  hamburger,  and  beef 
patties  should  be  submitted  by  January 
6. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dorothy  Stringfellow.  Acting- 
Director.  HACCP  Special  Team.  United 
States  Department  of  Agriculture.  Food 
Safety  and  Inspection  Service.  Room 
2915.  South  Building.  14th  and 
Independence  Avenue.  SW.. 
Washington,  DC  20250.  (202)  690-2087. 

SUPPLEMENTARY  INFORMATION:  FSIS 
recognizes  the  merits  of  HACCP  as  a 
system  for  sanitation  and  process 
control.  The  industries  have  expressed 
an  interest  in  incorporating  HACCP  into 
the  protf^tion  of  meat  and  poultry 
products.\t  is  the  intention  of  FSIS  to 
assist  the  industries  by  conducting 
product  specific  workshops  at  which  the 
industries  will  develop  generic  HACCP 
models.  For  this  purpose,  technical  *- 
experts  from  the  meat  and  poultry 
industries  are  being  sought  to  work  on 


10084 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  Novemher  27.  1991  /  Notices 


the  development  of  a  generic  llACCP 
model  for  Fresh  Ground  Beef  to  include 
the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef.  hambui:ger.  and  beef 
patties.  Individuals  or  companies 
volunteering  to  participate  in  the 
development  of  the  model  during  the 
workshop  need  not  have  previous 
experience  in  HACCP-based  operations. 
In  fac^it  is  desirable  to  include  firms 
with  varj'ing  degrees  of  prior  HACCP 
experience. 

The  workshop  on  Fresh  Ground  Beef 
to  include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef,  hamburger,  and  beef 
patties  win  be  held  on  December  3-5, 
1991.  at  the  Pointe  on  SouOi  Mountain, 
mi  S.  Pointe  Parkway.  PhoeAc, 
Arizona  85044. 

Anyone  interested  in  participating  in 
the  workshop  on  Fresh  Ground  Beef  to 
include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef,  hamburger,  and  beef 
patties  should  submit  a  written  request 
noting  the  following: 

(1)  Organization  affiliation,  i.e.. 
national  and/or  local  trade 
association(s).  if  any; 

(2)  Company,  corporation,  or 
independent  operation  represented  by 
participant: 

(3)  Plant  size,  i.e.,  smajU,  medium,  or 
large;  and  | 

(4)  Major  product  line?  and 
approximate  volumes. 

The  number  of  industty  participants 
involved  in  the  development  of  the 
generic  HACCP  models  imay  have  to  be 
limited.  If  anyone  is  interested  in 
participating  in  the  workshop  on  Fresh 
Ground  Beef  to  include  the  following  9 
CFR  319.15  Miscellaneous  Beef  Products: 
Chopped  beef,  ground  beef,  hamburger, 
and  beef  patties  and/or  receiving 
technical  information  on  the  Agency's 
HACCP  initiative,  please  submit  written 
requests  to  Dr.  Dorothy  Stringfellow  at 
the  above  address. 

The  workshop  on  Fresh  Ground  Beef 
to  include  the  following  9  CFR  319.15 
Miscellaneous  Beef  Products:  Chopped 
beef,  ground  beef,  hamburger,  and  beef 
patties  will  also  be  open  to  the  public 
for  observation.  Space  available  for 
observers  may  be  limited  and  seating 
will  be  based  on  a  first  come,  first 
served  basis.  Therefore,  those  desiring 
to  attend  the  workshop  as  observers  are 
asked  to  submit  requests  in  writing, 
indicating  the  followi|^ 

(1]  Name,  address,  and  phone  number; 
and 

(2)  Name  of  company  or  corporation 
the  observer  is  representing,  if  ^ 

applicable.  i 


Observers  will  be  given  an 
opportunity  to  comment  during  the 
course  of  the  workshop  session. 

There  is  no  registration  fee,  but 
transportation  and  per  diem  expenses 
must  be  borne  by  the  participant  or  his/ 
her  sponsor. 

A  future  Federal  Register  notice  will 
be  issued  regarding  site  location, 
confirmation  of  time  and  date,  and 
participation  in  the  remaining 
workshop(s).  The  tentative  schedule  is 
as  follows: 


Month 


flagion 


March  1992... i  North  Central . 


PradHCt 


SiMine  slaughter 
(market 
hogs). 


On  lanuary  18, 1991,  FSIS  published  a 
notice  in  the  Federal  Register  (56  FR 
1972)  soliciting  volunteers  for  in-plant 
testing  of  the  generic  HACCP  models 
developed  at  these  workshops.  The 
notice  provided  that  plants  interested  in 
vblunteering  for  in-plant  testing  must 
notify  FSIS  by  February  15, 1991. 
Potential  volunteers  for  Fresh  Ground 
Beef  to  include  the  following  9  CFR 
319.15  Miscellaneous  Beef  Products: 
Chopped  beef,  ground  beef,  hamburger, 
and  beef  patties  have  requested  that  the 
Agency  extend  the  deadline  for 
participation  in  the  in-plant  testing 
program.  This  notice  extends  the— 
deadline  to  January  6, 1992. 

Plants  interested  in  volunteering  as  a 
test  plant  lor  the  Fresh  Ground  Beef 
-  HACCP  model  or  receiving  more 
information  on  the  in-plant  test  study 
should  submit  a  written  request  to  Dr. 
Stringfellow  at  the  above  address  and 
note  the  following: 

(1)  Name,  address,  phone  number,  and 
estabhshment  number; 

(2)  Affirmation  that  the  plant  is 
volunteering  to  test  the  Fresh  Ground 
Beef  HACCP  model; 

(3)  Types  of  beef  slaughtered: 

(4)  Affdiation,  i.e.,  national  and/or 
local  trade  association(s),  if  any: 

(5)  Fresh  ground  beef  volume  per  year. 
and 

(6]  Type{s)  of  operation,  e.g..  New 
Line  Speed  Inspection  System  (NELS)  or 
Streamlined  Inspection  System  (SIS), 
and  number  of  shifts. 

Done  at  Washiflgton,  DC.  on:  November  7. 
1991. 

Ronald ).  Prucha, 
A.  cling  A  dministrator. 
[FR  Doc.  91-28381  Filed  11-26-91;  8:45  am] 
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Forest  Service 

Main  Bay  Fish  Hatchery  Expansion, 
Chugach  National  Forest,  Glacier 
Ranger  District,  Girdwood,  AK 

agency:  USDA,  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMAJrr:  The  Department  of 
'Agriculture.  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  analyze  effects  of  doubling  the 
size  of  the  Main  Bay  Fish  Hatchery  on 
the  Glacier  Ranger  District  to  increase 
sockeye  salmon  smolt  releases  to  20 
million.  The  Record  of  Decision  (ROD) 
will  decide  if  the  hatchery  should  be 
expanded  and  identify  the  conditions  by 
which  the  expansion  would  be 
permitted-  A  ROD  and  Final 
Environmental  Impact  Statement  (FEIS) 
was  issieasn  April,  1980  by  the 
Chugach  I<f$tional  Forest  Supervisor  for 
the  existing  special  use  permit.  The 
permit  allowed  the  Alaska  Department 
of  Fish  &  Game  [ADF*G)  to  construct 
and  operate  a  salmon  fish  hatchery  at 
Main  Bay,  Alaska. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should^be  received  by 
December  16, 1991. 
ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of 
analysis  must  be  sent  to  District  Ranger, 
Glacier  Ranger  District,  Chugach 
National  Forest,  P.O.  Box  129, 
Gird  wood,  AK  99587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questio6|>  about  the  proposed  action 
and  EIS  should  be  directed  to  Elaine 
Gross,  Glacier  Ranger  District,  Chugach 
National  Forest,  phone  907-783-3242, 
SUPPLEMENTARY  INFORMATION:  The 
ADF&G  Fisheries  Rehabilitation, 
Enhancement  and  Development 
XF.R.E.D.)  Division,  proposes  developing 
and  implementing  an  expanded 
production-program  at  the  Main  Bay 
Fish  Hatchery.  The  proposed  expansion 
would  increase  production  capacity  of 
the  hatchery  from  the  existing  5.1  million 
sockeye  smolts  to  20  million  sockeye 
smolts.  The  proposed  production 
capacity  of  Main  Bay  Fish  Hatchery 
would  produce  about  4  million  adult 
sockeye  salmon. 

Numerous  facility  improvements  are 
needed  to  support  the  proposed 
expanded  production  capacity  of  Main 
Bay  Fish  Hatchery.  The  proposed 
improvements  are  the  expansion  of  the 
hatchery  rearing/incubation  space,  an 
increase  in  salt  water  rearing  space, 
improvements  to  capacity  and  flexibility 
of  the  hatchery  fresh  water  supply 
system,  expanded  staff  housing 
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Forest  Servioe 

Main  Bay  Fish  Hatchery  Expansion, 
Chugach  National  Forest,  Giacter 
Ranger  District,  Girdwood,  AK 

agency:  USDA,  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  Department  of 
'Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  analyze  effects  of  doubling  the 
size  of  the  Main  Bay  Fish  Hatchery  on 
the  Glacier  Ranger  District  to  increase 
sockeye  salmon  smolt  releases  to  20 
million.  The  Record  of  Decision  (ROD) 
will  decide  if  the  hatchery  should  be 
expanded  and  identify  the  conditions  by 
which  the  expansion  would  be 
permittee}.  A  ROD  and  Final 
Environmental  Impact  Statement  (FEIS) 
was  issiedsn  April,  1980  by  the 
Chugach  I<fdtional  Forest  Supervisor  for 
the  existing  special  use  permit.  The 
permit  allowed  the  Alaska  Department 
of  Fish  &  Game  (ADF&G)  to  construct 
and  operate  a  salmon  Fish  hatchery  at 
Main  Bay,  Alaska. 

DATES:  Comments  concerning  the  scope 
of  the  aij^lysis  should^be  received  by 
December  16, 1991. 
ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of 
analysis  must  be  sent  to  District  Ranger, 
Glacier  Ranger  District,  Chugach 
National  Forest,  P.O.  Box  129, 
Girdwood.  AK  99587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questioftp  about  the  proposed  action 
and  EIS  should  be  directed  to  Elaine 
Gross,  Glacier  Ranger  District,  Chugach 
National  Forest,  phone  907-783-3242. 
SUPPLEMENTARY  INFORMATION:  The 
ADF&G  Fisheries  Rehabilitation. 
Enhancement  and  Development 
XF.R.E.D.)  Division,  proposes  developing 
and  implementing  an  expanded 
production-program  at  the  Main  Bay 
Fish  Hatchery.  The  proposed  expansion 
would  increase  production  capacity  of 
the  hatchery  from  the  existing  5.1  million 
sockeye  smolts  to  20  million  sockeye 
smolts.  The  proposed  production 
capacity  of  Main  Bay  Fish  Hatchery 
would  produce  about  4  million  adult 
sockeye  salmon. 

Numerous  facility  improvements  are 
needed  to  support  the  proposed 
expanded  production  capacity  of  Main 
Bay  Fish  Hatchery.  The  proposed 
improvements  are  the  expansion  of  the 
hatchery  rearing/incubation  space,  an 
increase  in  salt  water  rearing  space, 
improvements  to  capacity  and  flexibility 
of  the  hatchery  fresh  water  supply 
system,  expanded  staff  housirtg 


Federal  Register  /  Vol.  56,  No.  229  /  Wednesday.  November  27,  1991  /  Notices 


WRffio 


accommodations,  and  a  new  power 
generation  facility.  Fresh  water 
requirements  will  double  with 
expansion.  Fresh  water  is  obtained  from 
Main  Lake.  The  expansion  would  occur 
completely  within  the  area  currently 
under  special  use  permit  to  the  State  of 
Alaska  for  the  Main  Bay  Fish  Hatchery. 

The  Responsible  Official  for  the  EIS  is 
Regional  Forester,  Michael  A.  Barton, 
Alaska  Region,  Juneau,  Alaska.  He  will 
select  from  a  full  array  of  alternatives 
presented  in  the  EIS,  including  the 
alternative  of  "no  action".  At  this  early 
stage,  possible  alternatives  to  the 
proposed  action  are  not  known.  Specific 
alternatives  will  be  generated  through 
public  involvement. 

Preliminary  issues^for  the  project  are 
expected  to  include: 

1.  What  effect  will  the  expanded 
hatchery  have  on  the  character  of  the 
Nellie  Juan-College  Fjord  wilderness 
study  area? 

2.  What  effect  will  increased  numbers 
of  sockeye  salmon  have  on  the 
commercial  fishing  industry  in  Prince 
William  Sound? 

3.  What  effect  will  hatchery 
expansion  and  increased  sockeye 
salmon  production  have  on  subsistence 
resource  use  in  Prince  William  Sound? 

4.  Will  hatchery-raised  Sockeye 
Salmon  have  a  negative  impact  on 
Native  fish  stocks  in  Prince  William 
Sound? 

5.  what  effect  will  the  hatchery  and 
associated  increased  commercial  fishing 
have  on  the  recreation  opportunities  of 
western  Prince  William  Sound? 

The  Alaska  Department  of  Fish  and 
Game,  F.R.E.D.  Division,  will  participate 
as  a  cooperating  agency  to  evaluate 
compatibility  of  the  proposed  expansion 
on  the  overall  goals  and  plans 
developed  for  Prince  William  Sound. 

Public  participation  is  very  important 
throughout  this  analysis  process.  Key 
times  for  public  involvement  include  the 
scoping  process  when  input  will  be  u^d 
to  prepare  the  Draft  Environmental 
Impact  Statement  (DEIS)  and  again  after 
issuance  of  the  DEIS  before  preparation 
of  the  Final  Environmental  Impact 
Statement  (FEIS).  The  Forest  Service 
will  be  seeking  information,  comri^ents, 
and  assistance  from  Federal,  State,  and 
local  agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 
Scoping  is  to  begin  in  November,  1991. 
No  public  hearings  or  meetings  are 
scheduled  at  this  time.  The  public  will 
be  notified  in  advance  when  any  public 
hearings  and  meetings  are  scheduled. 
The  DEIS  should  be  filed  with  EPA  in 
May,  1992,  and  the  final  EIS  filed  in 
November.  1992. 

/ 


The  comment  period  on  Ihe  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

The  Forest  Ser\'ice  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agencv'  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.     f 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also.    \ 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  FEIS 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Hodel.  803  F.2d 
1016, 1022  (9th  Cir.  1988)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in  . 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points). 

Permits  required  for  implementation 
include  the  following:  >• 

1.  U.S.  Army  Corps  of  Engineers: 
Approval  of  the  discharge  of  dredged 

or  fill  materials  into  waters  of  the 
United  States,  under  section  404  of  the 
Clean  Water  Act. 

Approval  o,f  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States,  under  section  10  of 
the  River  and  Harbor  Act  of  1899. 

2.  U.S.  Environmental  Protection 
Agency: 

National  Pollutant  Discharge 
Elimination  System  (402)  permit  for 
dischargeLof  wastewater  into  waters  of 
the  United^States. 

3.  U.S.  Federal  Energy  Regulatory 


License  for  the  generation  of  electric 
power. 

4.  State  of  Alaska.  Department  of 
Environmental  ConservatioiL 

Certificate  of  Reasonable  Assurance ' 
for  the  discharge  of  wastewater  into  the 
ocean. 

5.  State  of  Alaska,  Department  of  » 
Natural  Resources:                                   f 

Permit  to  place  structures  in  streams 
or  wetlands  (Form  10-106). 

Water  use  permit  for  use  of  fresh    ' 
water  (Form  10-102). 

Site  grading  permit. 

6.  State  of  Alaska.  Department  of  Fish, 
and  Game:    * 

Anadromous  fish  protection  permit. 

Permit  to  alter  a  natural  stream 
channel  or  stream  bank. 

Hatchery  permit. 

Explosives  permit. 

Michael  A.  Barton.  Regional  Forester, 
USDA  Forest  Service.  Box  2162a  Juneau. 
Alaska.  99802.  is  the  responsible  official. 
The  responsible  official  will  consider  the 
comments,  resfionses.  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  ROD. 

Dated:  November  15, 1991. 
Nficfaael  A.  Barton, 
Regional  Forester 
|FR  Doc.  91-28419  Filed  11-26-91:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Delft  Instruments  Defense  BV;  et  aL 

In  tiie  Matter  oh 
Delft  Instruments  Defense  BV.  Van 

Miereveltlaan  9.  P.O.  Box  72,  Delfl. 

Netherlands 
Instrubel  NV,  Westerring  19.  B-9700 

Oudenaarde.  BSgium 
OIP  .NV,  Westerring  21,  B-9700  Oudenaarde. 

Belgium 
Franke  Systemtechnik  GmbH, 

Philosophenstrasse  116.  Postfach  5420.  6300 

Gies8en/L.ahn.  Germany     . 
Odelft  Electronic  Instruments  SiU,  Via  G. 

Arraellini  20.  00143  Rome,  Italy 
BV  Detft  Electronisclie  Producten. 

Dwazziewegen  2.  P.O.  Box  60,  9300  AB 

Roden.  The  Netherlands 
Delft  Instruments  Electro-Optics  BV.  Van  , 

Miereveltlaan  9,  P.O.  Box  5083,  2800  GB 
.  Delft,  The  Netherlands 
Respondents 


y^ 
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Derision  and  Order  \\  y' 

On  February  22. 1991.  then  Assistant 
Secretary  for  Export  Enforcement. 
Quincy  M.  Krosby.  issued  a  temporary 
denial  order  (TDO)  for  180  days  naming 
Delft  Instruments  N.V.,  located  in  the 
Netherlands,  also  known  as  Oldelft.  Old 
Delft.  Olde  Delft,  Oude  Delft       -f 
(hereinafter  referred  to  as^Delft);  Delft 
Instruments  Electro-Optics,  Delft 
Electronische  Products  and  Optische 
Industrie  Oude  Delft;  OIP  Instrubel.  a 
Delft  subsidiary  located  in  Belgium,  and 
Franks  &  Co.  Optik  GmbH.«  a  Delft 
subsidiary  located  in  Germany,  as 
persons  temporarily  denied  all  U.S. 
export  privileges.  56  FR  8321  (February 
28, 1991).  On  August  21. 1991.  then- 
Acting  Assistant  Secretary  for  Export 
Enforcem.ent,  Kenneth  A.  Cutshaw, 
renewed  that  TDO  for  90  days  and 
modified  it  to  name  specifically  all  of 
Delft's  47  subsidiaries  as  persons  related 
to  Delft  and,  as  such,  also  denied  export 
privileges.  56  FR  42977  (August  30. 
1991)."  Without  renewal,  the  TDO  will 
expire  on  November  19, 1991. 

On  October  30. 1991.  the  Office  of 
Export  Enforcement.  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (Department), 
filed  a  request  with  me  asking  me  to 
renew  again  the  TDO  against  Delft  and 
all  of  its  subsidiaries  for  180  days.  Since 
then.  I  have  reviewed  the  Department's 
request  and  Delft's  opposition  thereto.  I 
have  also  had  discussions  with 
representatives  of  the  Department  and 
Delft.  Based  thereon.  I  have  decided  to 
renew  the  TDO  for  90  days  with  regard 
to  Delft's  defense-related  entities 
because  I  find  that  such  a  renewal  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (currently 
codified  at  50  U.S.C.A.  app.  2401-2420 
(1991))  (Act).'  However,  with  regard  to 
Delft's  civil-sector  entities.  I  find  that 
such  a  renewal  is  not  warranted. 

Accordingly,  it  is  hereby  Ordered: 

I.  Effective  November  19, 1991.  the 
TDO  in  effect  against  Delft  and  certain 


'  Since  the  time  the  TDO  was  originally  issued.  I 
have  learned  that  the  correct  spelling  of  "Franks  k 
Co.  Optik  GmbH"  is  "Franke  h  Co.  Optik  GmbH." 

•  The  TDO  was  modified  again  on  October  18. 
T991  to  delete  B.V.  Enraf-Nonius  Ermelo  as  a  person 
related  to  Delft,  based  on  evidence  proffered  by 
Delft  that  it  had  sold  that  entity.  56  FP  SM91 
(October  26.  1991). 

'  The  Act  expired  on  September  30, 1990. 
Rxecutive  Order  1^730  (55  FR  40373.  October  2. 
1990)  continued  t^'e  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
.IJ.S.C.A.  1701-1706(1991)).  ^ 


related  parties  shall  expire  and  have  no 
effect,  except  that,  it  shall  continue  in 
effect  with  regard  to  those  Delft  . 
subsidiaries  with. a  significant 
involvement  in  defense-related  business. 
Accordingly,  all  outstanding  validated 
export  licenses  in  which  Delft 
Instruments  Defense  BV.  Van 
Miereveleltlaan  9.  P.O.  Box  72.  Delft. 
Netherlands;  INSTRUBEL  NV. 
Westerring  19,  B-9700  Oudenaarde. 
Belgium;  OIP  NV  Westerring  21  B-9700 
Oudenaarde,  Belgium;  Franke 
Systemtechnik  GmbH 
Philosophenstrasse  116  Postfach  5420. 
6300  Giessen/Lahn  Germapy;  Odelft 
Electronic  Instruments  SRI  Via  G. 
Armellini  20.  00143  Rome.  Italy;  Delft 
Electronische  Producten.  Dwazziewegen 
2.  P.O.  Box  60  9300  AB  Roden. 
Netherlands;  and  Delft  Instruments 
Electro-Optics  BV  Van  Miereveltlaan  9. 
P.p.  Box  5083.  2600  GB  Delft. 
Netherlands,  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  respondents' 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

II.  Respondents  Delft  Instruments 
Defense  BV,  Instrubel  NV,  OIP  NV. 
Franke  Systemtechnik  GmbH.  Odelft 
Electronic  Instruments  SRI,  Delft 
Electronische  Producten  and  Delft 
Instruments  Electro-Optics  BV.  their 
successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees, 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (a) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (b)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (c)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (d)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 


in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  subject 
to  the  Regulations;  and  (e)  in  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  either  Delft  Instruments 
Defense  BV,  Instrubel  NV.  OIP  NV. 
Franke  Systemtechnik  GmbH,  Odelft 
Electronic  Instruments  SRI,  Delft 
Electronische  Producten  or  Delft 
Instruments  Electro-Optics  BV,  is  now 
or  hereafter  may  be  related  by 
affiliation,  ownership,  control  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

IV.  As  provided  for  in  section 

I  787.12(a)  of  the  Regulations,  without 
prior  disclosure  of  the  facts  to  and 
specific  authorization  of  the  Office  of 
Export  Licensing,  in  consultation  with 
the  Office  of  Export  Enforcement,  no 
person  may  directly  or  indirectly,  in  any 
manner  or  capacity,  with  respect  to  U.S.- 
origin  commodities  and  technical  data; 
(i)  Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  parficipate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  In  accordance  with  the  provisions 
of  Section  788.19(e)  of  the  Regulations, 
any  respondent  may.  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
with  the  Office  of  the  Administrative 
Law  judge,  U.S.  Department  of 
Commerce,  room  H-6716. 14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC.  20230.  a  full  written 
statement  in  support  of  the  appeal. 
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in  whole  or  in  part,  any  commodities  nr 
technical  data  exported  or  to  be 
exported  from  the  United  States  subject 
to  the  Regulations;  and  (e)  in  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  either  Delft  Instruments 
Defense  BV.  Instrubel  NV,  OIP  NV, 
Franke  Systemtechnik  GmbH,  Odelft 
Electronic  Instruments  SRI,  Delft 
Electronische  Producten  or  Delft 
Instruments  Electro-Optics  BV,  is  now 
or  hereafter  may  be  related  by 
affiliation,  ownership,  control  position 
of  responsibility,  or  other  connection  in 
the  condtict  of  trade  or  related  services. 

IV.  As  provided  for  in  section 

§  787.12(a)  of  the  Regulations,  without 
prior  disclosure  of  the  facts  to  and 
specific  authorization  of  the  Office  of 
Export  Licensing,  in  consultation  with 
the  Office  of  Export  Enforcement,  no 
person  may  directly  or  indirectly,  in  any 
manner  or  capacity,  with  respect  to  U.S.- 
origin  commodities  and  technical  data: 
(i)  Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  In  accordance  with  the  provisions 
of  Section  788.19(e)  of  the  Regulations, 
any  respondent  may,  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
with  the  Office  of  the  Administrative 
Law  judge,  U.S.  Department  of 
Commerce,  room  H-6716, 14th  Street   / 
and  Constitution  Avenue,  NW., 
Washington,  DC,  20230,  a  full  written 
statement  in  support  of  the  appeal. 
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VL  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  90  days. 

VII.  In  accordance  with  the  provisions 
of  I  788.t9(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  nrast  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register. 

Entered  this  19th  day  of  November.  1991. 
Douglas  El.  LaviB, 

Aciing  Assistant  Secretary  far  Export 
Enforcement.  ^ 

|FR  Do?.  91-28454  Filed  11-26-91;  8:45  am| 

BILUNG  CODE  3S10-01-lt 


Foreign-Trade  Zones  Board 

[Docket  No.  75-91] 

ForetgrvTrade  Zone  54— Portland, 
Oregon  Application  for  Subzone  Tofle 
Stainiess  Steel  Tubing  Plant  Tualatin, 
OR  (Portland  Port  of  Entry) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Portland,  grantee 
of  FTZ  45,  Portland.  Oregon,  requesting 
special-purpose  subzone  status  for 
export  manufacturing  at  the  stainiess 
steel  tubing  plant  of  Tofle  U.S.A.,  Inc. 
(subsidiary  of  Tofle  Co.,  Japan),  located 
in  Tualatin,  Oregon.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
No\ember  6, 1991. 

The  plant  (3.2  acres,  10,000  sq.  ft)  is 
located  at  10850  S.W.  Leveton  Dr.. 
Tualatin,  Oregon,  some  4  miles 
southwest  of  Portland.  The  facility  is 
used  to  manufacture  flexible,  stainless 
steel  tubing  (%-mch  to  12  inches  in 
diameter).  The  majority  of  the  materials 
and  components  are  purchased  from 
abroad,  including  stainless  steel  sheet, 
stainless  steel  wire  and  cast  iron 
fittings.  All  of  the  products 
manufactured  under  zone  procedures 
would  be  exported. 

Zone  procedures  would  exempt  Tofle 
from  Customs  duty  payments  on  the 
foreign  materials  and  components  used 
in  its  export  production.  The  applicant 
indicates  thi.       ne  savings  will  improve 


the  plant's  competitiveness  in  , 
international  markets. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of;  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U^.  Department  of  Commerce, 
Washington,  DC  20230;  Thomas  W. 
Hardy,  District  Director,  U.S.  Customs 
Service,  Pacific  Region,  511  N.W. 
Broadway  Federal  Bldg.,  Portland, 
Oregon  97209;  and.  Major  General 
Ernest  \.  Harrell,  District  Engineer,  U5. 
Army  Engineer  District  Portland,  P.O. 
Box  2870,  Portland.  Oregon  9720&-2870. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Boards  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  10. 
1992. 

A  copy  of  the  application  aad 
a(5companying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  Suite  242.  One  World  Trade 

Center,  121  SW  Salmon  Street, 

Portland,  Oregon  97204 
Office  of  the  Executive  Secretarj', 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  3716, 

14th  Street  and  Constitution  Avenue, 

NW.,  Washington,  DC  20230 

Dated;  November  19, 1991. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  91-28524  Filed  11-26-81;  8:45  am] 

WLUNQ  COOe  351A-08-H 


[Docket  Na  76-91] 

Foreign-Trade  Zone  3S— Dallas/Fort 
Worth,  TX;  Application  for  Expansion 


An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39,  requesting  authority  to  expand 
its  zone  at  the  Dallas/Fort  Worth 
International  Airport.  The  apphcation 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  tl9  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  6, 1991. 

FTZ  39  was  approved  on  August  17, 
1978  (Board  Order  133,  43  FR  37478, 
8/23/78).  It  currently  consists  of  three 
parcels  (250  acres)  located  within  the 
northeastern  portion  of  the  Dallas/Fort 
Worth  international  Airport  complex. 


The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  include 
additional  facilities  (2.1 5C  acres)  within 
the  18.000-acre  airport  complex,  such  as 
industrial  park  sites  and  the  airport's 
aviation  fuel  storage  and  distribution 
facility.  The  zone  project  is  operated  by 
Sekin  Transport  International,  Inc.  No 
manufacturing  requests  are  being  made 
at  this  time.  Such  approvals  would  be 
requested  from  the  Board  on  a  case-by- 
case  basis.  ^ 

In  accordance  wilb-the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
^,x€ommittee  consists  of:  John  |.  Da  Ponte, 
Jr.  (Chairman).  Director.  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
Donna  De  La  Torre.  Director,  Office  of 
Inspection  and  Control,  U.S.  Customs 
Service,  Southwest  Region,  5850  San 
Felipe  Street,  Suite  500,  Houston.  Texas 
77057-3012;  and.  Colonel  John  A.  Mills, 
District  Engineer,  U.S.  Army  Engineer 
District  Fort  Worth,  P.O.  Box  17300.  Fort 
Worth,  Texas  76102-0300. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  ^d 
postmarked  on  or  before  January  13, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 
U.S.  Department  of  Commerce.  District 

Office,  room  7A5. 1100  Commerce 

Street,  Dallas,  Texas  75242. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  &  Pennsylvania  Avenue  NW.. 

Washington,  DC  20230. 

Dated:  November  20, 1991. 
Dennis  PaccineHi, 
Acting  Executive  Secretary. 
|FR  Doc.  91-28525  Filed  11-26-91;  8:45  am] 
BILUNG  CODE  3510-DS-M 


International  Trade  Administration  A- 
428-602 

Brass  Sheet  and  Strip  From  the 
Federal  RepubUc  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY*.  International  Trade 
Administration /Import  Administration, 
Department  of  Qemmerce. 

action:  Notice  of  final  results.of 
antidumping  duty  administrative  review. 
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summary:  On  July  10, 1990,  the 
Department  of  Commerce  (the 
Department)  pubHshed  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  the  Federal 
Republic  of  Germany  (Germany).  The 
review  covers  five  manufacturers  and/ 
or  exporters  of  this  merchandise  for  the 
period  August  22, 1986  through'February 
29, 1988.  Three  of  these  five  firms, 
Wieland  Werke  AG  and  its  wholly- 
owned  subsidiaries,  Langenberg  Kupfer- 
und  Messingwerke  GmbH  KG  and 
Metallwerke  Schwarzwald  GmbH,  had 
shipments  to  the  United  States  during 
the  period  of  review  (POR).  Another 
firm,  William  Prym,  failed  to  respond  to 
the  Department's  antidumping 
questionnaire.  For  this  Tirm  we  used  the 
best  information  available  (BIA)  for 
assessment  and  cash  deposit  purposes. 
We  determined  the  BIA  to  be  the  highest 
rate  for  a  responding  firm  during  this 
review  period.  One  firm,  Schwermetall 
Halbzeugwerke,  had  no  shipments  to  the 
United  States  during  the  POR.  For  this 
firm,  >ve  used  the  "all  other"  rate 
established  during  the  LTFV 
investigation. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  the  margins  for 
Wielamd-Werke  AG  and  its  wholly- 
pwned  subsidiaries,  Langenberg  Kupfer- 
und  Messingwerke  GmbH  KG  and 
Metallwerke  Schwarzwald  GmbH, 
hereinafter  collectively  referred  to  as 
"the  Weiland  Group",  from  7.94  percent 
to  19.59  percent. 

EFFECTIVE  DATE:  November  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

).  David  Dirstine,  Michael  Diminich,  or 
Richard  Rimlinger,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  2023^, 
telephone:  (202)  377-4733. 

SUPPIEMENTARY  INFORMATION: 
Background 

On  July  10. 1990,  the  Department 
published  in  the  Federal  Register  (55  FR 
28264)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  the  Federal  Republic  of 
Germany  (52  FR  6997,  March  6, 1987). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (Tariff  Act)  19  U.S.C. 
1675). 


Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  brass  and  tin  brass  sheet 
and  strip,  from  Germany.  The  chemical 
composition  of  the  products  covered  is 
currently  defined  in  the  Copper 
Development  Associatiop  (C.D.A.)  200 
series  of  the  Unified  Numbering  System 
(U.N.S.)  C20000  series.  Products  whose 
chemical  composition  are  defined  by 
other  C.D.A.  or  U.N.S.  series  are  not 
covered  by  this  review.  The  physical 
dimensions  of  the  products  covered  by 
this  review  are  brass  sheet  and  strip  of 
solid  rectangular  cross  section  over 
0.006  inches  (0.15  millimeters)  through 
0.188  inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound  on  reels  (traverse  wound) 
and  cut-to-length  products  are  included. 
During  the  review  period,  such 
merchandise  was  classified  under  item 
numbers  612.3960,  612.3982,  612.3986  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7409.21.00  and  7409.29.00.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

The  review  covers  five  manufacturers 

and/or  exporters  of  this  merchandise  for 

the  period  August  22. 1986  through 

February  29, 1988. 

•\ 
Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner  and  the 
Wieland  Group,  respondent. 

Comment  1:  Respondent  asserts  that 
some  of  the  made-to-order  merchandise 
it  sells  in  both  the  home  market  and  the 
United  States  differs  in  specific  physical 
characteristics  [i.e.,  camber,  suitability 
for  electropolishing,  etc.)  even  within 
the  product  groupings  established  by  the 
Department.  Therefore,  respondent 
claims  that  in  comparing  U.S. 
merchandise  to  its  similar  home  market 
merchandise,  an  adjustment  should  be 
made  to  account  for  these  cost-based 
differences. 

Department's  Position:  The 
Department  matched  categories  of  "such 
or  similar"  merchandise  based  on  the 
primary  characteristics  of  material 
(sheets  or  strips),  coating  (tinned/non- 
tinned),  grade  (alloy  composition),  and 
dimensions  (gauge  and  width).  In  the 
April  21, 1988  questionnaire,  and  in  the 
supplemental  questionnaire,  the 
Department  requested  information  on 
costs  reflecting  the  differences  in 


merchandise  (difmer)  for  the  primary 
characteristics  of  gauge  and  width.  The 
Wieland  Group  failed  to  provide  this 
information.  The  Wieland  Group  did 
provide  difmer  data  for  "special 
characteristics"  which,  as  secondary 
characteristics,  are  not  considered  in 
determining  the  product  matching 
hierarchy.  Respondent,  however, 
provided  standard  cost  data,  not  actual 
cost  data,  to  support  this  difmer  claim. 
In  addition,  the  Wieland  Group  failed  to 
segregate  the  total  material  cost 
segment,  the  direct  labor  cost  segment, 
and  the  direct  factory  overhead  cost 
segment  of  each  of  these  claims,  as 
requested  by  the  Department  in  both  the 
questionnaire  and  the  supplemental 
request  for  information. 

Because  of  these  reporting 
deficiencies  with  respect  to  differences 
attributable  to  "special  characteristics" 
and  the  Wieland  Group's  failure  to 
report  the  requested  difmer  data  for  the 
primary  characteristics  of  gauge  and 
width,  the  Department  has  denied 
respondent's  difmer  claim  for  "special 
characteristics". 

Comment  2:  Respondent  claims  that 
the  Department  should  grant  a  cost- 
based  quantity  discount  adjustment  on 
its  home  market  sales,  because  there  is 
a  significant  difference  between  the 
average  order  size  in  the  United  States 
and  the  home  market.  Respondent  states 
that,  consistent  with  the  initial  LTFV 
investigation,  it  conservatively 
calculated  only  the  cost  differences  that 
are  attributable  to  quantity.  Respondent 
further  asserts  that  it  carefully  and 
correctly  calculated  the  cost  savings  for 
different  production  quantities,  with  all 
other  variables  held  constant. 

Respondent  further  contends  that  the 
Department's  preliminary  decision  not 
to  accept  its  cost-based  quantity 
adjustment  was  based  on  its  erroneous 
perception  that  there  was  no  direct 
correlation  between  prices  and 
quantities  sold.  Respondent  asserts  that 
a  correlation  between  price  and  quantity 
is  unnecessary  to  establish  a  valid  claim 
to  a  cost-based  quantity  adjustment.  See 
19  CFR  353.55(b)(2)  (1990).  Assuming, 
arguendo,  that  such  a  correlation  is 
necessary,  however,  respondent  claims 
that  it  has  demonstrated  that  one  exists. 

Petitioner  counters  that  respondent's 
contention  that  a  difference  in  average 
order  size  between  the  two  markets 
entitles  it  tb  a  cost-based  quantity 
adjustment  is  erroneous.  Petitioner 
states  that  respondent  has  chosen  an 
improper  basis  upon  which  to  claim  this 
adjustment  and  that  the  regulations 
clearly  state  that  the  differences  in  cost 
incurred  must  be  attributable  to  the 
production  of  the  different  quantities 
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merchandise  (difmer)  for  the  primary 
characteristics  of  gauge  and  width.  The 
Wieland  Group  failed  to  provide  this 
information.  The  Wieland  Group  did 
provide  difmer  data  for  "special 
characteristics"  which,  as  secondary 
characteristics,  are  not  considered  in 
determining  the  product  matching 
hierarchy.  Respondent,  however, 
provided  standard  cost  data,  not  actual 
cost  data,  to  support  this  difmer  claim. 
In  addition,  the  Wieland  Group  failed  to 
segregate  the  total  material  cost 
segment,  the  direct  labor  cost  segment, 
and  the  direct  factory  overhead  cost 
segment  of  each  of  these  claims,  as 
requested  by  the  Department  in  both  the 
questionnaire  and  the  supplemental 
request  for  information. 

Because  of  these  reporting 
deflciencies  with  respect  to  differences 
attributable  to  "special  characteristics" 
and  the  Wieland  Group's  failure  to 
report  the  requested  difmer  data  for  the 
primary  characteristics  of  gauge  and 
width,  the  Department  has  denied 
respondent's  difmer  claim  for  "special 
characteristics". 

Comment  2:  Respondent  claims  that 
the  Department  should  grant  a  cost- 
based  quantity  discount  adjustment  on 
its  home  market  sales,  because  there  is 
&  significant  difference  between  the 
average  order  size  in  the  United  States 
and  the  home  market.  Respondent  stales 
that,  consistent  with  the  initial  LTFV 
investigation,  it  conservatively 
•N^  calculated  only  the  cost  differences  that 

are  attributable  to  quantity.  Respondent 
further  asserts  that  it  carefully  and 
correctly  calculated  the  cost  savings  for 
different  production  quantities,  with  all 
1  the  other  variables  held  constant. 

Respondent  further  contends  that  the 
Department's  preliminary  decision  not 
to  accept  its  cost-based  quantity 
adjustment  was  based  on  its  erroneous 
perception  that  there  was  no  direct 
correlation  between  prices  and 
quantities  sold.  Respondent  asserts  that 
a  correlation  between  price  and  quantity 
is  unnecessary  to  establish  a  valid  claim 
to  a  cost-based  quantity  adjustment.  See 
19  CFR  353.55(b)(2)  (1990).  Assuming, 
arguendo,  that  such  a  correlation  is 
necessary,  however,  respondent  claims 
that  it  has  demonstrated  that  one  exists. 

Petitioner  counters  that  respondents 
contention  that  a  difference  in  average 
order  size  between  the  two  markets 
entitles  it  \b  a  cost-based  quantity 
adjustment  is  erroneous.  Petitioner 
states  that  respondent  has  chosen  an 
improper  basis  upon  which  to  claim  this 
adjustment  and  that  the  regulations 
clearly  state  that  the  differences  in  cost 
incurred  must  be  attributable  to  the 
production  of  the  different  quantities 
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Involved.  Petitioner  asserts  that 
respondent  failed  to  provide  a  detailed*' 
breakout  of  its  production  planning, 
data  processing,  and  shipping 
documentation  costs.  Petitioner  further 
asserts  that  the  production  costs 
reported  by  respondent  appear  to  be 
fixed  costs  and,  thus,  not  directly 
related  to  the  production  of  the  subject 
merchandise. 

With  respect  to  respondent's 
contention  that  it  had  demonstrated  that 
a  correlation  between  price  and  quantity 
exists,  petitioner  responds  that 
respondent  failed  to  hold  all  variables, 
except  the  quantity  variable,  constant.  It 
adjusted  its  analysis  for  differences  in 
so-called  special  characteristics  or 
secondary  matching  criteria,  and  failed 
to  adjust  its  analysis  for  differences  in 
primary  physical  characteristics  such  as 
alloy,  gauge  and  widtlt.  Respondent 
merely  grouped  all  alloys,  gauges  and 
widths — regardless  of  the  date  of  sale — 
in  each  of  its  five  product  categories  to 
arrive  at  its  reported  weighted-average 
unit  price,  by  quantity  grouping. 

Department's  Position:  As  stated  in 
Brass  Sheet  and  Strip  from  the 
Netherlands.  53  FR  2341  (1988).  "the 
controlling  requirement  of  §  353.14 
(353.55(a)  under  the  new  antidumpting 
regulations)  is  that,  to  be  eligible  for  a 
quantity-based  adjustment,  a 
resDondent  must  demonstrate  a  clear 
ani^irect  correlation  between  price 
differences  and  quantities  sold  or  costs 
incurred."  The  exporter  must  clearly 
demonstrate  that  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to  longer 
production  runs.  The  Department 
maintains  that  respondent  failed  to  take 
into  account  price  differences  due  to 
differences  in  alloy  composition  and 
gauge  and  width.  In  addition  to  failing  to 
hold  all  variables,  except  the  quantity 
variable,  constant,  the  Wieland  Group 
has  not  adequately  demonstrated  a 
correlation  between  prices  and  savings 
specifically  attributable  to  different 
,  production  quantities. 

Comment  3:  Respondent  asserts  that 
the  Department  improperly  compared 
further-processed  exporter's  sales  price 
(ESP)  prices,  reduced  by  the  amount  of 
value  added  by  further  United  States 
processing,  to  the  price  of  further- 
processed  products  in  the  home  market 
not  similarly  reduced  for  value  added. 
Respondent  contends  that  this  resulted 
in  the  unfair  comparison  of  the  ESP 
price  of  an  unprocessed  product  to  the 
home  market  price  of  a  processed 
product.  The  Wieland  Group  claims  that 
because  the  processed  product  is  more 
costly  to  produce  and  commands  a 
higher  price,  the  Department's 


comparison  unfairly  skews  the  results. 
Respondent  contends  that  the 
Department  should  either  not  deduct 
U.S.  value  added  from  exporter's  sales 
price  o^  should  compare  the  adjusted 
ESP  sales  to  appropriate,  adjusted  home 
market  sales. 

Department's  Position:  Section 
772(e)(3)  of  the  Tariff  Act  mandates  that 
we  calculate  the  price  and  compare  ESP 
sales  in  the  form  in  which  the 
merchandise  enters  the  United  States.  In 
both  the  original  questionnaire  and  the 
request  for  supplemental  information, 
the  Department  requested  the  Wieland 
Group  to  report  the  form  in  which 
products  used  for  further  processing  are 
imported.  The  Wieland  Group  failed  to 
report  this  information  and  reported 
specifications  for  value  added 
merchandise  on  an  "as  sold"  basis  only. 
Because  respondent  did  not  report  the 
information  required  by  the  Department 
to  match  further-processed  U.S.  sales  on 
an  "as  imported"  basis,  we  deducted  the 
U.S.  value  added  to  further-processed 
merchandise  and,  as  BIA.  made 
comparisons  on  an  "as  sold"  basis. 

Comment  4:  Respondent  claims  that 
the  Department's  failure  to  adjust 
reasonably  for  the  effect  of  dramatic 
metal  price  fluctuations  that  occurred 
during  the  POR  created  fictitious 
margins.  It  contends  that  because  metal 
prices  varied  widely  on  a  daily  basis 
and  are  entirely  outside  its  pricing 
control,  it  is  impossible  to  compare  U.S. 
and  home  market  sales  made  on 
different  dates  without  some 
adjustment. 

Department's  Position:  We  are  not 
convinced  by  information  on  the  record 
that  we  should  alter  our  position  here 
from  that  of  the  preliminary  results. 
Circumstance  of  sale  adjustments  are 
normally  only  allowed  for  differences  in 
selling  expenses  related  to  sales  being 
compared,  not  differences  in  raw 
material  costs,  and  would  therefore  be 
inappropriate  in  this  case.  Difference  in 
merchandise  adjustments  would  also  be 
inappropriate  unless  there  is  a  physical 
difference  in  merchandise  being 
compared.  Furthermore,  for  the  majority 
of  the  POR  (August  22. 1986  through 
February  29. 1988),  metal  values  were 
relatively  stable.  Significant  fiuctuations 
in  metal  values  did  not  occur  until  the 
latter  part  of  1987.  However,  when  the 
Department  compares  U.S.  sales  to 
monthly  weighted-average 
contemporaneous  home  market  sales, 
the  weighting  process  itself  reduces  the 
potential  for  distortion  in  price 
comparisons.  Also,  ouivise  of  only 
contemporaneous  sales  for  comparison 
purposes  further  reduces  the  potential 
for  such  distortion.  Therefore,  for  the 


above  reasons,  we  do  not  believe  there 
is  need  for  any  other  metal  price 
fluctuation  adjustments. 

Comment  5:  Petitioner  contends  that 
the  Department  erred  when  it  used  as 
BIA  the  weighted-average  margin  of 
reviewable  sales  for  those  sales  in 
which  respondent  failed  to  provide  cost 
adjustment  information  for  difmer 
adjustments.  For  such  sales,  petitioner 
asserts  that  the  Department  should  use 
either  the  highest  transaction^argin  or 
the  difmer  data  submitted  by  petitioner 
in  its  submission  of  February  17, 1989. 

Department's  Position:  In  accordance 
with  Section  776(c)  of  the  Tariff  Act,  the 
Department  has  applied  BIA  for  those 
sales  for  which  we  did  not  have 
matches.  Normally,  the  Department  will 
make  difference  in  merchandise  (difmer) 
adjustments  in  order  to  compare  non- 
identical  merchandise.  Because  the 
Wieland  Group  failed  to  report  difmer 
information  to  allow  the  Department  to 
make  comparisons  on  the  unmatched 
sales,  for  the  final  results  of  this  review 
we  have  used  the  highest  weighted- 
average  margin  for  any  member  of  the 
Wieland  Group  as  BIA  for  the 
unmatched  sales. 

Comment  6:  Petitioner  contends  that 
the  Department  failed  to  adjust 
accurately  for  differences  in 
merchandise  due  to  differences  in 
alloys.  Petitioner  asserts  that  the 
Department  should  have  compared 
transactions  on  the  basis  of  an  exa^t 
alloy  match.  Petitioner  states,  for 
example,  that  a  comparison  of  C.D.A. 
alloy  260  with  C.D.A.  alloys  270  and  274. 
without  an  adjustment  to  account  for 
differences  in  metal  content,  will  result 
in  inaccurate  comparisons.' 

Department's  Position:  We  maintain 
our  position  that,  in  formulating  such  or 
similar  product  groupings,  it  is 
appropriate  to  group  alloys  according  to 
their  copper  content.  Of  the  two  metals 
which  comprise  brass,  copper  and  zinc, 
copper  generally  constitutes  the  larger 
input  in  an  alloy,  and  is  also  more 
expensive  than  zinc.  HoweveT^for  non- 
identical  product  comparisons  within  a 
such  or  similar  group,  we  did  make  an 
adjustment  for  physical  differences  in 
alloy  composition  based  on  London 
Metal  Exchange  settlement  prices. 

Comment  7:  Petitioner  contends  that 
the  Department  incorrectly  understated 
the  Wieland  Group's  U.S.  value-added 
amount  for  sales  it  further  processed  in 
the  United  States,  and  that  respondent 
did  not  supply  the  Department  with 
information  on  the  following  four  value- 
added  components:  (1)  U.S. 
manufacturing  costs  incurred  by  the 
Wieland  Groups's  U.S.  production 
affiliate,  Wieland-Metals.  to  roll  the       ' 
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brass  merchandise:  (2)  an  allocated 
portion  of  the  general  and 
administi'afive  expenses  incurred  by  the 
Wieland  Group's  U.S.  sales  affiliate, 
Wieland-America;  (3)  an  allocated 
portion  of  Wieland-Metals'  and 
Wieland-America's  general,  selling  and 
administrative  expenses  incurred  in 
Germany  in  association  with  U.S.  value- 
added  operations;  and  (4)  an  allocated 
portion  of  profit.  Petitioner  contends 
that  since  the  Wieland  Group  failed  to 
provide  U.S.  rolling  costs,  the 
Department  should  use  BIA  to  determine 
the  U.S.  processing  amount  on  the 
Wieland  Group's  reroUed  sales. 
Petitioner  has  provided  data  for  use  as 
BIA  in  a  February  17. 1989  letter  to  the 
Department. 

Respondent  contends  that  it  rolled 
only  a  very  small  quantity  of  the  total 
merchandise  under  review.  Moreover, 
because  of  its  start-up  nature,  the 
production  costs  associated  with  the 
fledgling  reroll  operations  were  not  kept 
in  normal  cost  records.  Given  the 
insignificant  amount  of  reroUed  material 
and  the  nonrepresentative  nature  of 
rerolling  costs  during  testing,  respondent 
asserts  that  the  Department  correctly 
decided  not  to  adjust  the  prices  of  these 
sales.  Respondent  further  states  that  the 
Department  should  not  double  count 
U.S.  selling  expenses  by  including  them 
in  the  value  added  calculation. 

Department's  Position:  With  respect 
to  U.S.  manufacturing  costs  incurred  by 
Wieland  Metals  to  roll  the  brass 
merchandise,  respondent  did  not 
provide  the  Department,  as  requested, 
with  its  reroll  processing  costs,  nor  did  it 
identify  those  rerolled  sales  which  were 
not  subject  to  slitting  and  traverse 
winding.  Therefore,  for  purposes  of 
these  final  results,  we  have  used  BIA  for 
those  sales  that  were  rerolled.  We 
determine  BIA  to  be  the  highest 
weighted-average  margin  for  any 
member  of  the  Wieland  Group.  With 
respect  to  those  U.S.  sales  for  which 
there  was  further  processing  but  not 
rerolling.  we  did  not  allocate  a  portion 
of  Wieland  America's  general,  selling 
and  administrative  expenses  because 
those  sales  were  not  made  through 
Wieland  America.  Since  Wieland 
Metals  handled  all  such  U.S.  sales,  a 
portion  of  that  firm's  general,  selling  and 
administrative  expenses  was  allocated 
to  the  total  U.S.  value-added  amount.  In 
addition,  any  general,  selling  and 
administrative  expenses  incurred  in 
Germany  in  support  of  U.S.  sales  were 
not  included  because,  under  section 
772(e)(3)  of  the  Tariff  Act,  we  can  only 
deduct  any  increase  in  value  resulting 
from  a  process  of  manufacture  or 
assembly  performed  on  the  imported 


merchandise  after  its  importation. 
Finally,  with  respect  to  profit,  we  did 
not  include  profit  in  the  total  value- 
added  amount  because  respondent's 
data  indicated  that  Wieland  Metals  had 
not  profit  during  the  POR. 

Comment  8:  Petitioner  argues  that 
respondent  failed  to  substantiate  its 
home  market  credit  claim  and,  therefore, 
the  Department  should  not  adjust  for       ' 
home  market  credit.  Petitioner  further 
argues  that  the  Department  incorrectly 
calculated  respondent's  U.S.  purchase 
price  credit  expense  claim  based  on  a 
higher  interest  rate  than  was  used  to 
calculate  the  home  market  credit 
expense. 

Department's  Position:  Respondent 
did  not  furnish  actual  credit  interest 
rates  applicable  to  home  market  sales  or 
U.S.  sales.  In  its  response,  the  Wieland 
Group  submitted  a  range  of  short-term 
interest  rates  offered  by  its  banks  during 
the  POR.  Since  we  do  not  have  actual 
interest  rates  identified  for  sales  to  each 
market,  for  purposes  of  these  final 
results,  as  BIA  for  the  credit  expense 
adjustments,  we  have  used  the  highest 
interest  rate  in  the  range  for  home 
market  sales  and  the  lowest  interest  rate 
in  the  range  for  U.S.  sales. 

Comment  9:  Petitioner  asserts  that 
respondent  failed  to  explain  why  the 
interest  rate  associated  with  its 
consignment  credit  claim  is  a  higher 
percentage  than  the  interest  rate 
associated  with  its  home  market  claim. 

Respondent  argues  that  the  direct 
credit  expenses  associated  with  its  post- 
sale  consignment  arrangements  are 
properly  calculated  using  the  company's 
long-term  borrowing  rate,  which  is 
higher  than  the  short-term  borrowing 
rate. 

Department's  Position:  We  agree  with 
respondent  for  the  reasons  outlined  in  a 
proprietary  memorandum  to  the  file 
dated  November  8, 1991,  from  Michael 
Diminich.  Analyst,  Office  of 
Antidumping  Compliance. 

Comment  10:  Petitioner  argues  that 
the  Department  should  be  consistent  in 
its  treatment  of  inventory  expenses 
because  these  expenses  are  identical  in 
each  market.  In  its  preliminary  analysis, 
the  Department  treated  the  home  market 
inventory  expenses  as  direct  selling 
expenses  and  the  U.S.  inventory 
expenses  as  indirect  selling  expenses. 
Petitioner  claims  that,  whether  incurred 
on  behalf  of  a  home  market  customer  or 
on  behalf  of  a  U.S.  customer,  expenses 
associated  with  inventory  were  incurred 
for  identical  reasons.  Petitioner  asserts 
that  the  only  difference  between  the 
home  market  and  U.S.  inventory 
expenses  was  the  label  respondent 
assigned  to  these  expenses.  Respondent 


characterized  its  U.S.  inventory 
expenses  as  "buffer  stocks"  and  c. aimed 
that  they  were  indirect  selling  expenses. 
In  contrast,  it  characterized  its  home 
market  buffer  stocks  as  "consignment" 
sales  and  claimed  they  constituted 
direct  selling  expenses. 

Department's  Position:  The 
Department  recognizes  these  credit 
expenses  on  consignment  inventory  as 
post-sale,  direct  expenses  because  these 
expenses  are  directly  related  to 
individual  sales  to  a  specific  customer. 
Such  consignment  sales,  however,  exist 
only  in  the  home  market.  In  contrast, 
pre-sale  credit  expenses  for  buffer  stock 
arrangements  on  the  U.S.  sales  are  not 
related  to  specific  sales  or  specific 
customers.  In  buffer  stock  arrangements, 
a  potential  customer  is  not  obligated  to 
purchase  the  products  and  the  Wieland 
Group  can  withdraw  merchandise  from 
buffer  stocics  and  ship  it  to  any 
customer.  Credit  expenses  associated 
with  buffer  stock  arrangements  are, 
therefore,  indirect  pre-sale  warehousing 
expenses. 

Comment  11:  Petitioner  argues  that 
the  Department  neglected  to  make  an 
adjustment  for  respondent's  inventory 
holding  period  for  U.S.  sales.  The 
inventory  holding  period  for  these  sales 
should  represent  the  period  between  the 
time  that  the  brass  merchandise  was 
shipped  from  respondent's  German 
facility  and  the  time  that  the 
merchandise  was  shipped  from 
respondent's  U.S.  facility.  Respondent 
reported  that  the  holding  period  for 
merchandise  shipped  to  the  U.S.  is  14 
weeks.  Therefore,  petitioner  argues,  in 
the  final  results,  the  Department  should 
calculate  respondent's  indirect  credit 
expense  adjustment  based  oiran 
inventory  period  of  98  days. 

Department's  Position:  We  agree.  In 
cases  involving  ESP  transactions,  we 
include  the  costs  of  financing  inventory 
in  our  calculation  of  indirect  selling 
expenses.  (See,  e.g..  Antifriction 
Bearings  from  the  Federal  Republic  of 
Germany,  54  FR  18992,  App.  B;  Sect.  12 
(1989)).  We  calculated  respondent's 
indirect  credit  expense  adjustment 
based  on  an  inventory  period  of  98  days. 

Comment  12:  Petitioner  contends  that 
the  Department  incorrectly  accepted 
hypothetical  sales  prices,  as  opposed  to 
actual  selling  prices,  for  certain  home 
market  sales  made  under  one  of 
respondent's  two  split-pricing  billing 
options  which  are  offered  to  certain 
home  market  customers.  Under  these 
split-pricing  billing  options,  participating 
customers  purchase  metal  from 
respondent,  who  establishes  a  metal 
account  against  which  customers  can 
draw  for  future  orders.  Split-pricing 
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characterized  its  U.S.  inventory 
expenses  as  "buffer  stocks"  and  calmed 
that  they  were  indirect  selling  expenses. 
In  contrast,  it  characterized  its  home 
market  buffer  stocks  as  "consignment" 
sales  and  claimed  they  constituted 
direct  selling  expenses. 

Department's  Position:  The 
Department  recognizes  these  credit 
expenses  on  consignment  inventory  as 
post-sale,  direct  expenses  because  these 
expenses  are  directly  related  to 
individual  sales  to  a  specific  customer. 
Such  consignment  sales,  however,  exist 
only  in  the  home  market.  In  contrast, 
pre-sale  credit  expenses  for  buffer  stock 
arrangements  on  the  U.S.  sales  are  not 
related  to  specific  sales  or  specific 
customers.  In  buffer  stock  arrangements, 
a  potential  customer  is  not  obligated  to 
purchase  the  products  and  the  Wieland 
Group  can  withdraw  merchandise  from 
buffer  stoclcs  and  ship  it  to  any 
customer.  Credit  expenses  associated 
with  buffer  stock  arrangements  are. 
therefore,  indirect  pre-sale  warehousing 
expenses. 

Comment  11:  Petitioner  argues  that 
the  Department  neglected  to  make  an 
adjustment  for  respondent's  inventory 
holding  period  for  U.S.  sales.  The 
inventory  holding  period  for  these  sales 
should  represent  the  period  between  the 
time  that  the  brass  merchandise  was 
shipped  from  respondent's  German 
facility  and  the  time  that  the 
merchandise  was  shipped  from 
respondent's  U.S.  facility.  Respondent 
reported  that  the  holding  period  for 
merchandise  shipped  to  the  U.S.  is  14 
w'eeks.  Therefore,  petitioner  argues,  in 
the  fmal  results,  the  Department  should 
calculate  respondent's  indirect  credit 
expense  adjustment  based  on  an 
inventory  period  of  98  days. 

Department's  Position:  We  agree.  In 
cases  involving  ESP  transactions,  we 
include  the  costs  of  financing  inventory 
in  our  calculation  of  indirect  selling 
expenses.  (See,  e.g..  Antifriction 
Bearings  from  the  Federal  Republic  of 
Germany.  54  FR  18992,  App.  B;  Sect.  12 
(1989)).  We  calculated  respondent's 
indirect  credit  expense  adjustment 
based  on  an  inventory  period  of  98  days. 

Comment  12:  Petitioner  contends  that 
the  Department  incorrectly  accepted 
hypothetical  sales  prices,  as  opposed  to 
actual  selling  prices,  for  certain  home 
market  sales  made  under  one  of 
respondent's  two  split-pricing  billing 
options  which  are  offered  to  certain 
home  market  customers.  Under  these 
split-pricing  billing  options,  participating 
customers  purchase  metal  from 
respondent,  who  establishes  a  metal 
account  against  which  customers  can 
draw  for  future  orders.  Split-pricing 
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entails  breaking  down  the  total  price 
paid  into  that  portion  of  the  priced 
attributable  to  metal  costs  and  that 
attributable  to  fabrication  costs. 
Respondent  reports  that  it  bills  its  split- 
pricing  customers'  accounts  in  one  of 
two  methods.  Under  the  first  method, 
respondent  bills  the  customer  at  the  time 
of  delivery  of  the  merchandise  for  both 
the  metal  and  fabrication  portions  of  the 
price.  Under  the  second  method, 
respondent  bills  the  participating 
customer  separately  for  fabrication  and 
for  metal,  as  the  latter  is  credited  to  the 
customer's  metal  account. 

Respondent  states  that  under  the 
second  billing  method  it  cannot  match 
the  actual  metal  price,  i.e..  the  metal 
price  at  the  time  the  participating 
customers'  accounts  are  credited,  to 
specific  sales.  Therefore,  to  calculate  the 
total  sales  price  for  the  split-pricing 
sales  under  this  method,  respondent 
added  to  the  fabrication  price  the 
official  German  metal  price  in  effect  on 
the  date  of  sale. 

Respondent  further  explained  that  it 
reduced  these  date-of-sale  metal  prices 
by  a  customary  metal  discount  and  an 
early  payment  discount  that  the 
Wieland  Group  receives.  Petitioner 
argues  that  respondent,  under  the 
second  billing  method,  constructed  a 
metal  price  that  does  not  reflect  the 
actual  metal  price  its  customer  paid  for 
the  metal.  Further,  petitioner  states  that 
respondent  not  only  failed  to  report  its 
actual  metal  prices  for  these  subject 
split-priced  sales,  but  also  did  not 
demonstrate  that  it  received  a  metal 
discount  or  early  payment  discount  on 
all  of  its  split-pricing  metal  purchases. 
Therefore,  petitioner  contends  that  the 
Department  should  add  the  reported 
metal  discount  and  early  payment 
discount  to  each  home  market  sale. 

Department's  Position:  The 
Department  requested  that  respondent 
provide  the  actual  metal  price  charged 
to  home  market  customers  purchasing 
on  a  split-priced  basis  who  were  billed 
separately  for  the  metal  value  portion  of 
the  sale.  Respondent  failed  to  provide 
the  requested  information  and  failed  to 
provide  an  acceptable  constructed  price 
tha<  was  representative  of  actual  prices 
charged.  In  addition,  the  Wieland  Group 
reported  early  payment  and  metal 
discounts  on  all  split-pricing  metal 
purchases.  However,  the  Wieland  Group 
failed  to  demonstrate  that  it  actually 
received  these  discounts  on  all  split- 
pricing  metal  purchases.  Therefore,  we 
accepted  information  submitted  by 
petitioner  as  BIA  with  respect  to  the 
total  sale  price  and  adjusted  all  home 
market  prices  to  levels  applicable  to 
home  mar^t  sales  not  covered  by  split- 


pricing  agreements  by  adding  the  metal 
discount  and  early  payment  discount  to 
each  home  market  sale. 

Comment  13:  Petitioner  argues  that 
the  Department  should  not  have 
accepted  the  Wieland  Group's  home 
market  commission  claim.  According  to 
petitioner,  the  Wieland  Group  failed  to 
state  whether  the  actual  amount  of  the 
commission  varied  from  product  to 
product.  Petitioner  further  asserts  that 
the  Wieland  Group  did  not  offer  an 
explanation  as  to  whether  or  how  the 
commission  varied  from  customer  to 
customer,  nor  has  the  Wieland  Group 
properly  explained  the  terms  and 
conditions  of  its  home  market     'i 
commission  claim.  Petitioner  co/itends 
that  because  respondent  has  noi   . 
documented  that  it  paid  commissions  on 
sales  of  such  or  similar  merchandise,  the 
Department  should  reject  this  home 
market  commission  claim  in  its  final 
analysis. 

The  respondent  responds  that 
petitioner  erroneously  states  that 
commissions  are  not  tied  to  sales  of 
such  or  similar  merchandise  and  that 
commissions  are  firmly  tied  to  sales  of 
such  or  similar  merchandise. 

Department 's  Position:  According  to 
the  Wieland  Group's  response,  the  firm 
sells  through  unrelated  agents  who.  in 
turn,  each  sell  in  certain  assigned 
territories.  Respondent  claims  that 
because  commissions  do  not  vary  by 
product  or  customer  within  a  territory,  a 
commission  will  necessarily  apply  to  the 
products  under  investigation  if  sold  in 
an  area  in  which  the  respondent  uses 
unrelated  agents.  The  commission  is 
only  deducted  from  home  market  sales 
of  covered  merchandise  made  in  one  of 
these  "commission"  areas.  Therefore, 
the  Department  has  accepted  the 
Wieland  Group's  home  market 
commission  claim  for  purposes  of  the 
final  results. 

Comment  14:  Petitioner  asserts  that 
respondent's  reported  early  payment 
discount  claim  was  based  on  its  total 
home  market  sales  of  all  products  and 
not  just  on  the  discounts  granted  on  the 
subject  merchandise.  Respondent 
reported  that  early  payment  discounts 
are  not  granted  on  split-pricing  sales 
that  feature  separate  billing  for  metal 
costs  and  fabrication  costs.  Thus, 
respondent  does  not  grant  early 
payment  discounts  for  certain  split- 
pricing  sales  and  failed  to  segregate  its 
reported  early  payment  discount  claim 
on  either  a  sales-specific  or  customer- 
specific  basis.  Therefore,  petitioner 
argues,  the  Department  should  reject 
this  claim. 

Department 's  Positiop:  The 
Department  generally  makes  an 


adjustment  if  discounts,  granted 
pursuant  to  accurately  and  adequately 
described  programs,  are  pcop^ly 
reported  on  a  sale  or  customer^^pecific 
basis  and  are  directly  associated  with 
the  products  or  sales  under 
consideration.  Although  the  Department 
has  the  discretion  to  allow  adjustments 
based  on  allocations  rather  than 
invoice-specific  adjustments  where  the 
allocation  methods  were  reasonable  and 
consistent,  we  are  disallowing  this  claim 
(See  Department's  Position.  Comment 
12). 

Comment  15:  Both  respondent  and 
petitioner  alleged  that  the  Department 
made  certain  clerical  and  calculation 
errors. 

Department 's  Position:  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  inadvertent 
programming  and  clerical  errors,  we 
have  changed  the  preliminary  results. 

Final  Results  of  Review 

As  a  result  of  our  review  of  the 
rcomments  received,  we  have  determined 
j  that  the  following  weighted-averag 
margins  exist  for  the  period  Au^ 
1986.  through  February  29. 1988^ 


ICICI  IlllllT 

rerage 


Manufacturer/exporter 


Margin 
(Percent) 


Wieland  Group „ 19.59 

(Wieland-Wertie  AG) 

(Langenberg    Kupfer-und 
werKe  GmbH  KG) 

(Metallwerke   Scljiiiafzwald 
Williarr  I 
SchwMirietall  Halbzeugwerke.. 

"^No  shipments  dunng  the  penod.  Rate  a  from  the 
LTFV  investigation. 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from 
Germany  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  in 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  any  shipments 
of  this  merchandise  manufactured  or 
exported  by  manufacturers/exporters 
not  covered  by  (his  review,  ♦ut 
specifically  covered  in  the  final 
determination  of  sales  h\  LTFV.  will 
continue  to  be  the  rate  published  in  that 


^ 
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final  determination:  (2)  the  cash  deposit 
rate  for  William  Prym,  Schwermetall 
Hnibzeugwerke,  and  the  Wieland  Group 
(Wieland-Werke  AG,  Langenberg 
Kupfer-und  Messingwerke  GmbH  KG 
and  Metallwerke  Srhwarzwald  GmbH) 
will  be  19.59  percent:  and  (3)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  shall  be  19.59  percent  for 
shipment  of  the  subject  merchandise. 
These  deposit  requirements  shall  remain 
in  effect  urtil  publication  of  the  final 
results  of  the  next  administrative 
review. 

We  have  determined  that  the  cash 
deposit  rate  applies  to  all  entries  from 
the  former  Giirman  Democratic  Republic 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  October  3, 
1990. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  section 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  November  14. 1991. 
Marjorie  A.  Cborlins, 
Acting  Assistant  Secretary  far  Import 
A  dministration. 
|FR  Doc.  91-28526  Filed  11-26-91:  8; 45  am] 

BtLUNG  COOE  3S'.<>-0S-M 

[A-614-8011 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  KIwifrult 
From  New  Zealand 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga,  Office  of  Antidumping 
Investigations.  Im.port  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-8922. 

PRELIMINARY  DETERMINATION:  Ws 

preliminarily  determine  that  fresh 
kiwifruit  from  New  Zealand  is  being,  or 
fs  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  773  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.. 

Case  History 

Since  the  publication  of  our  noKce  of 
initiation  on  June  14, 1991,  (56  FR  20023,, 
the  following  events  have  occurred. 

On  June  19. 1991.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (56  FR  28171). 


On  August  21. 1991,  the  Department  of 
Commerce  (the  Department)  determined 
that  this  investigation  was 
extraordinarily  complicated,  and 
postponed  the  preliminary 
determination  from  October  1. 1991, 
until  November  21, 1991.  in  accordance 
with  section  733(c)(1)  of  the  Act  (56  FH 
41507). 

On  July  1, 1991.  the  Department 
presented  sections  A,  B,  and  C  of  its 
questionnaire  to  the  New  Zealand 
Kiwifruit  Marketing  Board  (NZKMB).  As 
the  entity  through  which,  by  law,  all 
New  Zealand  kiwifruit  for  export  must 
pass,  with  the  exception  of  kiwifruit 
destined  for  export  to  Australia,  the 
NZKMB  is  the  only  respondent  in  this 
investigation. 

We  received  the  NZKMB's  response 
to  section  A  of  the  questionnaire  on  July 
29, 1991;  on  August  19, 1991,  we  received 
responses  to  sections  B  &  C.  Based  on 
these  responses,  we  issued  a  deficiency 
questionnaire  on  October  2, 1991,  to 
which  the  NZKMB  responded  on 
October  16, 1991. 

In  its  petition  filed  March  25, 1991, 
petitioners  alleged  that  the  NZKMB  was 
selling  kiwifruit  in  the  home  market  and 
third  country  markets  at  prices  below 
the  cost  of  production.  After  an  analysis 
of  petitioners'  allegations,  the 
Department  initiated  a  cost  of 
production  (Cop)  investigation  (56  FR 
20023).  Accordingly,  a  COP  (section  D) 
questionnaire  was  issued  fo  the 
NZKMB,  including  growers,  on  July  22. 
1991.  Responses  were  received  form  19 
of  20  growers  on  September  12, 1991.  On 
October  11, 1991.  a  deficiency 
questionnaire  was  issued  with  respect  to 
the  section  D  responses.  Responses 
were  received  on  October  So.  1991,  but 
seven  of  the  19  were  not  accompanied 
by  company  certifications,  as  required 
by  19  CFR  353.31(i)(l).  The  uncertified 
responses  were  returned  to  the 
respondent.  We  used  the  September  12. 
1991.  responses  and  the  12  certified 
October  30, 1991,  responses  which  were 
received  in  a  timely  manner  for 
pisrposes  of  this  preliminary 
determination.  We  subsequently        ^ 
received  complete  deficiency  responses 
from  six  of  the  remaining  seven  growers^ 
through  not  in  time  for  use  in  this 
preliminary  determination.  Those 
certified  responses  will  be  considered 
for  our  final  determination. 

In  their  petition  filed  March  25. 1991, 
petitioners  alleged  the  existence  of 
critical  circumstances.  The  Department 
requested  shipment  information  from 
respondents  in  its  questionnaire  issued 
July  1, 1991.  See  the  "Critical 
Circumstances"  section  of  this  notice 
below. 


Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  fresh  kiwifruit  from  New 
Zealand.  Processed  kiwifruit,  including 
fruit  jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  from  or 
containing  kiwifruit,  are  not  within  the 
scope  of  this  investigation. 

Fresh  kiwifruit  is  currently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  or  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
April  1, 1990,  through  March  31, 1991. 
The  "standard"  six-month  POI  defined 
under  19  CFR  353.42(b)  did  not  fall 
entirely  within  the  normal  selling 
season,  failed  to  capture  the  bulk  of 
kiwifruit  sales  in  the  United  States,  and 
would  have  been  represented 
disproportionately  by  sales  of  kiwifruit 
nearing  the  end  of  its  useful  commercial 
life.  In  order  to  gain  a  more  accurate 
picture  of  NZKMB  pricing  practices  in 
the  normal  course  of  trade,  and  to  more 
adequately  address  possible  seasonal 
price  patterns  and  questions  of  product 
perishability,  the  POI  was  extended  to  a 
one-year  period  encompassing  a 
complete  crop  year  an  entire  selling 
season. 

Such  or  Similar  Comparisons 

We  have  determined  that  fresh 
kiwifruit  constitutes  one  such  or  similar 
category  of  merchandise.  The  period  of 
investigation  was  segmented  according 
to  the  pricing  periods  utilized  by 
respondent  in  the  third  country  market 
(see  "Market  Viability"  section  of  this 
notice  below).  Product  comparisons 
within  each  pricing  period  were  made 
according  to  count  size  (the  number  ef 
kiwifruit  contained  on  a  single  tray  of  a 
standard  weight),  and,  when  poss:l>le, 
pack  form.  In  instances  where  we  were 
able  to  make  comparisons  by  count  size 
but  not  by  pack  form,  kiwifruit  of 
identical  count  sizes  were  compared 
/  without  regard  to  pack  form.  Becauue 
cost  differences  between  trays  of 
different  count  sizes  are  not 
quantifiable,  and  because  other  methods 
of  calculating  differences  in 
merchandise  were  deemed 
inappropriate,  we  made  no  adjustments 
for  differences  in  the  physical 
characteristics  of  the  merchandise: 
therefore,  when  there  were  no  sales  of 
merchandise  of  identical  count  size  in 
the  third  country  during  a  given  pricing 
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Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  fresh  kiwifruit  from  New 
Zealand.  Processed  kiwifruit.  including 
fruit  jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  from  or 
containing  kiwifruit.  are  not  within  the 
scope  of  this  investigation. 

Fresh  kiwifruit  is  currently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  or  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl]  is 
April  1. 1990.  through  March  31, 1991. 
The  "standard"  six-month  POI  defined 
under  19  CFR  353.42(b)  did  not  fall 
entirely  within  the  normal  selling 
season,  failed  to  capture  the  bulk  of 
kiwifruit  sales  in  the  United  States,  and 
would  have  been  represented 
disproportionately  by  sales  of  kiwifruit 
nearing  the  end  of  its  useful  commercial 
life.  In  order  to  gain  a  more  accurate 
picture  of  NZKMB  pricing  practices  in 
the  normal  course  of  trade,  and  to  more 
adequately  address  possible  seasonal 
price  patterns  and  questions  of  product 
perishability,  the  POI  was  extended  to  a 
one-year  period  encompassing  a 
complete  crop  year  an  entire  selling 
season. 

Such  or  Similar  Comparisons 

We  have  determined  that  frosh 
kiwifruit  constitutes  one  such  or  similar 
category  of  merchandise.  The  period  of 
investigation  was  segmented  according 
to  the  pricing  periods  utilized  by 
respondent  in  the  third  country  market 
(see  "Market  Viability"  section  of  this 
notice  below).  Product  comparisons 
within  each  pricing  period  were  made 
according  to  count  size  (the  number  sf 
kiwifruit  contained  on  a  single  tray  of  a 
standard  weight),  and,  when  possible, 
pack  form.  In  instances  where  we  were 
able  to  make  comparisons  by  count  size 
but  not  by  pack  form,  kiwifruit  of 
identical  count  sizes  were  compared 
I  without  regard  to  pack  form.  Becauue 
cost  differences  between  trays  of 
different  count  sizes  are  not 
quantifiable,  and  because  other  methods 
of  calculating  differences  in 
merchandise  were  deemed 
inappropriate,  we  made  no  adjustments 
for  differences  in  the  physical 
characteristics  of  the  merchandise; 
therefore,  when  there  were  no  sales  of 
merchandise  of  identical  count  size  in 
the  third  country  during  a  given  pricing 
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period,  the  U.S.  sale  was  not  considered 
in  our  analysis. 

« 

Fair  Value  Comparisons         , 

To  determine  whether  sales  of  fresh 
wifruit  from  New  Zealand  to  the 
United  Slates  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price    , 

I  We  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act,  because  virtually  all  sales  to 
unrelated  parties  occurred  after 
importation  into  the  United  States.  We 
omitted  from  our  analysis  the  purchase 
price  sales  (those»ade  to  unrelated 
parties  prior  to  importation  into  the 
United  States)  because  these  sales 
constituted  an  extremely  small 
percentage  of  total  sales  volume.  Their 
inclusion  would  have  had-  no  meaningful 
impact  on  the  calculation  of  estimated 
dumping  margins. 

We  calculated  ESP  based  on  packed 
F.O.B.  (ex-New  Zealand  coolstore),  and 
packed  F.O.B.,  freight  prepaid  prices. 
We  made  deductions,  where 
appropriate,  for  New  Zealand  inland 
freight  (coolstore  to  port),  loading 
charges  in  New  Zealand,  >ecean  freight, 
basic  marine  insurance,  charter 
insurance.  U.S.  import  duties,  U.S. 
brokerage  and  handling,  U.S.  inland 
freight  (decreased  to  account  for  prepaid 
freight  where  applicable),  and  price 
discounts  [i.e..)  advertising  allowances, 
special  advertising  allowances,  market 
adjustment  discounts,  advertising 
rebates  which  actually  constituted 
discounts,  and  discounts  for  quality 
problems).  In  accordance  with  section 
772(e)(1)  and  (2)  of  the  Act,  we  made 
additional  deductions,  where 
appropriate,  for  agent  commissions, 
broker  commissions,  credit,  direct 
advertising,  and  indirect  selling 
expenses.  Indirect  selling  expenses 
included  inventory  carrying  costs, 
repacking,  U.S.  primary  and  U.S. 
satellite  coolstore  charges.  New  Zealand 
and  U.S.  instore  insurance,  fire 
insurance,  product  liability  and  tamper 
insurance,  earthquake  insurance, 
indirect  advertising,  quality  control 
expenses,  miscellaneous  selling-agent- 
related  charges,  U.S.  incurred  indirect 
expenses,  and  New  Zealand  incurred 
indirect  selling  expenses  associated 
with  selling  in  the  United  Slates.  We 
increased  the  U.S.  price  to  account  for 
post  sale  price  adjustments  not  reflected 
in  the  gross  price. 


Foreign  Market  Value 

Market  Viability 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  kiwifruit  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV.  we  compared 
the  volume  of  home  market  sales  of 
fresh  kiwifruit  to  the  volume  of  third 
country  sales  of  fresh  kiwifruit  in 
accordance  with  section  773(a)(1)  of  the 
Act.  We  found  that  the  home  market 
was  not  viable  for  sales  of  fresh 
kiwifruit. 

In  selecting  which  third  country 
market  to  use  for  comparison  purposes, 
we  first  determined  which  third  country 
markets  had  'adequate"sales  volumes, 
within  the  meaning  of  19  CFR 
353.49(b)(1).  We  determined  that  the 
volume  of  sales  to  a  third  country 
market  was  adequate  if  the  sales  of  such 
or  similar  merchandise  exceeded,  or 
was  equal  to,  five  percent  of  the  volume 
sold  to  the  United  States. 

In  selecting  which  third  country 
market  of  those  having  an  adequate 
sales  volume  was  the  most  appropriate 
for  comparison  purposes,  we  selected 
japan,  in  accordance  with  CFR  353.49(b). 
In  determining  the  most  appropriate 
third  country  market  for  calculating 
foreign  market  value,  we  evaluated  fryit 
age,  count  size,  distribution  systems, 
and  market  organization. 

With  respect  to  the  criteria  listed 
above,  we  did  not  find  significant 
differences-between  the  United  States 
and  japan.  Therefore,  we  have 
determined  that  japan,  the  largest  single 
third-country  market  is  the  appropriate 
third  country  market  to  be  used  for 
calculating  foreign  market  value. 
Memorandum  td Francis  J.  Sailer  dated 
August  9. 1991. 

Cost  of  Production 

Petitioners  alleged  that  respondent's 
home  mark^and  third  country  sales  of 
fresh  kikifruitswere  made  at  prices 
below  COP.  Sitjce  there  are 
approximately  (l.OOO  kiwifruit  growers  in 
New  Zealand,  the  Department 
determined  thai  sampling  was  necessary 
and  appropriate  to  arrive  at  a 
representatiWcost  for  purposes  of  our 
analysiS;^B^ed  on  comments  received 

petitioner  and  respondent,  we 
determined  that  the  most  significant 
factors  influencing  the  cost  of  producing 
kiwifruit  are  farm  location  and  farm 
size.  We  therefore  stratified  our  sample 
into  eight  classifications  using  two 
regions  and  fou^Lsize  ranges.  We  chose 
farms  from  within  the  Bay-of-Plenty 
region,  and  elsewhere  in  New  Zealand, 
and  within  the  size  ranges  of  less  than 
two  hectares,  two  to  five  hectares,  five 
to  10  hectares,  and  greater  than  10 


hectares.  All  parties  to  the  proceeding 
believe  that  the  Bay-of-Plenty  region  has 
superior  growing  conditions  compared 
to  other  regions  of  the  country.  COP 
questionnaires  were  issued  through  the 
NZKMB  to  20  kiwifruit  growers. 
Nineteen  kiwifruit  growers  responded  to 
the  Department's  questionnaire.  We 
analyzed  the  19  questionnaire  responses 
received,  and  those  deficiency 
responses  which  were  certified  within 
the  deadline  for  submission,  and  have 
used  this  information  in  reaching  our 
preliminary  determination. 

For  purposes  of  calculating  the  COP  of 
kiwifruit  we  relied  upon  the  19  grower 
submissions  where  such  information 
was  appropriately  quantified  or  valued. 

For  the  one  grower  that  did  not 
rafipond  to  our  questionnaire,  we  used 
petitioner's  cost  information  as  best 
information  available  (BIA). 

For  grower  number  three,  we 
calculated  per  unit  costs  based  on  the 
actual  production  quantity,  rafher  than 
expected  quantity. 

For  grower  number  nine,  we  allowed 
the  c^ffset  of  interest  income  against 
inter^j  expense  only  to  the  extent  of 
infere»expense. 

Grower  number  17  stated  thai  the  cost 
of  a  full-time  manager  was  reported  in  * 
direct  labor  costs,  however,  no  amount 
for  labor  was  included  in  the  COP. 
Therefore,  we  included  the  average  cost 
for  a  full-time  manager  as  submitted  by 
the  NZKMB. 

Because  grower  number  18  reported 
no  direct  labor  for  its  kiwifruit 
operations,  we  included  the  average 
direct  labor  cost  per  tray  of  all  growers 
as  BIA. 

Since  complete  information  regarding 
kiwifruit  start-up  costs  was  not  provided 
by  the  growers,  we  used  petitioners 
information  as  BIA  to  value  the  start-up 
costs.  We  adjusted  the  farms'  reported 
number  of  trays  sold  by  the  percentage 
fruit  loss  of  13  percent,  which  was 
disclosed  by  the -NZKMB  in  its  financial 
statement.  Each  farms  total  costs  were 
then  allocated  over  the  adjusted 
quantity  sold  to  determine  the  cost  per 
tray. 

Individual  grower  costs  were  simple- 
average  within  each  classification. 
These  costs  included  the  cost  of 
materials,  farm  labor,  farm  overhead, 
and  packmg.  A  weighting  factor  was 
calculated  for  each  classification  based 
upon  New  Zealand  production  statistics 
regarding  farm  output  by  size  and 
location.  The  simple-average  grower 
costs  by  classification  was  multiplied  b\- 
this  weighting  factor  to  arrive  at  the 
overall  weighted-average  farm  cost  per 
tray.  We  added  the  NZKMB's  cool 
storage  and  selling,  general  and 
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administrative  expenses  to  the  weighted 
average  farm  cost  per  tray.  We  did  not 
include  the  NZKMB's  other  expenses  in 
the  calculation  of  selling,  general  and 
administrative  expenses  (SG&A)  as  it 
was  primarily  comprised  of  foreign 
exchange  losses.  The  total  cost  of 
production  was  calculated  on  a  New 
Zealand  dollar  per  single-layer  tray 
equivalent  basis  (NZ$/SLT). 

We  compared  third  country  weighted- 
average  prices  within  each  selling 
period  (seeFMV  section  below)  to  the 
calculated  COP.  We  did  not  make 
adjustments  to  the  cost  of  production 
based  on  the  fruit  size  because  we  have 
preliminarily  determined  that  there  are 
no  quantifiable  cost  differences 
associated  with  production  of  different 
fruit  sizes. 

Since  over  90  percent  of  the  NZKMB's 
sales  were  at  prices  above  the  total  COP 
of  fresh  kiwifruit.  we  did  not  disregard 
any  below-cost  sales  since  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities. 

Foreign  Market  Value 

We  calculated  FMV  based  on  C&F 
prices  to  unrelated  customers  in  fapan. 
We  made  deductions,  where 
appropriate,  for  rebates.  New  Zealand 
inland  freight.  New  Zealand  inland 
freight  insurance.  New  Zealand  port 
loading  expenses,  ocean  freight  and 
charter  insurance.  Direct  advertising, 
imputed  credit,  and  letter  of  credit 
charges  were  also  deducted.  Where 
appropriate,  we  deducted  third  country 
packing  costs  and  added  U.S.  packing 
costs.  We  rejected  the  NZKMB's 
reported  packing  figures  because  they 
represented  an  estimate  of  the  cost  to 
the  packhouses  of  packing,  not  the  cost 
to  growers.  We  instead  based  packing 
on  an  average  of  packing  costs  reported 
by  growers  in  their  COP  responses.  We 
also  deducted  indirect  selling  expenses 
including  inventory  carrying  costs.  New 
Zealand  instore  and  fire  insurance, 
product  liability  and  tamper  insurance, 
indirect  advertising,  and  other  indirect 
selling  expenses.  This  deduction  for 
third  ^^ntry  indirect  selling  expenses 
was^pped  by  the  amount  represented 
by^S.  indirect  selling  expenses  plus 
commissions,  in  accordance  with  19 

^R  353.56(b). 

Date  of  Sale 

Respondent  reported  the  date  of  sale 
as  the  first  date  of  the  pricing  period 
during  which  each  sale  was  made. 
However,  at  the  beginning  of  a  pricing 
period,  only  price  had  been  determined; 
quantities  assigned  to  each  importer  for 
a  given  shipment  changed  even  after  the 
date  of  departure.  The  invoice  is  the  first 
written  document  in  which  both  price 


and  quantity  sold  to  each  importer  in 
)apan  for  a  given  shipment  are 
indicated.  Since  it  is  the  Department's 
practice  to  assign  the  date  of  sale  to  the 
date  of  the  earliest  written  evidence  that 
firmly  establishes  the  material  terms  of 
sale  (price  and  quantity)  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  From  the 
Federal  Republic  of  Germany,  France. 
Italy.  Japan,  Romania,  Singapore, 
Sweden,  Thailand  and.the  United 
Kingdom,  54  FR  18992,  May  3, 1989).  we 
elected  to  use  the  invoice  date  as  the 
date  of  sale. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  fresh  kiwifruit  from  New 
Zealand.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  when  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
the  following: 

(1 )  That  there  is  a  history  of  dumping  of  the 
same  class  or  kind  of  merchandise,  or  that 
the  person  by  whom,  or  for  whose  account, 
the  merchandise  was  imported  knew  or 
should  have  known  that  the  exporter  was 
selling  the  merchandise  at  less  than  fair 
market  value,  and 

(2)  That  there  have  been  massive  imports 
of  the  subject  merchandise  over  a  relatively 
short  period. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  based  our  analysis  on 
respondents'  shipment  data  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition.  Based 
on  this  analysis,  we  find  that  imports  of 
the  subject  merchandise  from  New 
Zealand  during  the  period  subsequent  to 
receipt  of  the  petition  did  increase 
significantly.  However,  this  increase  in 
imports  is  a  cyclical  occurrence  due  to 
the  seasonal  nature  of  the  subject 
merchandise.  Therefore,  after 
considering  seasonal  trends  pursuant  to 
19  CFR  353.16(f)(ii).  we  do  not  find  that 
there  have  been  massive  imports  of  the 
subject  merchandise. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  we  need  not 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  this 
merchandise  knew  or  should  have 
known  that  such  merchandise  was  being 
sold  at  less  than  fair  value.  Therefore, 
we  find  that  there  is  no  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  fresh  kiwifruit  from  New 
Zealand. 

Currency  Conversion 

When  calculating  foreign  market 
value,  we  ipade  currency  conversions  in 


accordance  with  19  CFR  353.60  by  using 
the  exchange  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  fresh  kiwifruit  from  New 
Zealand,  that  are  entered,  or  withdrawn 
from  warehouse, Jor  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin.^, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Producer/ 

manufacturer/ 

expofter 

Weighted- 
average 
margin 

percentage 

Critical 
ctrcumslarKes 

NZKMB 

78.38 
78.38 

No 

All  Others 

No 

we  ni£ 


ITC  Notification  < 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  January  10, 
1992,  and  rebuttal  briefs  no  later  than 
January  15, 1992.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  January  20. 1992.  at  10  a.m.  at 
the  UTS.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
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accordance  with  19  CFR  353.60  by  using 
the  exchange  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verincation 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  fresh  kiwifruit  from  New 
Zealand,  that  are  entered,  or  withdrawn 
from  warehouse, Jor  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin.<«, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Producer/ 

manufacturer/ 

exporter 

Weighted- 
average 
margin 

percentage 

Critical 
circufnstances 

NZKMB 

78.38 
78.38 

No 

All  Others 

No 

ITC  Notiflcation  * 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  lo. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Commient 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  January  10. 
1992,  and  rebuttal  briefs  no  later  than 
January  15, 1992.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  January  20, 1992,  at  10  a.m.  at 
the  LfS.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 


Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten  days 
of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  parlicipants:  and  (3)  a 
list  of  the  issues  to  he  discussed.  In 
accordance  with  19JCFR  353.38(b),  oral 
presentations  will  qe  limited  to  issues 


n  is  published 
733(f)  of  the  Act  and 


raised  in  the  briefs, 
This  determinatii 
pursuant  to  sectioi 
19  CFR  353.15. 

Dated:  November/l.  1991. 
Eric  I.  Ga 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-28527  Filed  11-26-91;  8:45  am] 

BILUNQ  CODE  3S10-OS-M 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended, 
FOR  FURTHER  INFORMATION  CONTACT 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  State  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.7.  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Reigster  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 


Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  room  ISOOil.  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  83- 
2A028." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  83- 
00028,  which  was  issued  on  April  13. 
1984  (49  FR  15596.  April  19, 1984). 

Summary  of  the  Application 

Applicant:  Carpenter  Body  Works. 
Inc..  1500  West  Main  StreeCMitchell. 
Indiana  47446. 

Contact:  Thomas  R.  Haley  III, 
Attorney.  Telephone:  (317)  636-8000. 

Application  No.:  83-2 A028. 

Date  Deemed  Submitted:  November 
21, 1991. 

Request  For  Amended  Conduct: 
Carpenter  Body  Works,  Inc.  seeks  to  ■ 
change  the  name  of  its  current  Export 
Trade  Certificate  of  Review  from 
"Carpenter  Body  Works,  Inc."  to 
"Carpenter  Manufacturing,  Inc."  The 
Export  Trade.  Export  Trade  Facilitation 
Services,  Export  Markets,  Export  Trade 
Activities,  and  Methods  of  Operation 
covered  by  the  certificate  of  review  are 
unchanged. 

Dated:  November  21. 1991. 
George  Niuller, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  91-28528  Filed  n-26-fll;  8:45  am] 
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Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  84-00013. 

summary:  The  Department  of 
Commerce  had  issued  an  export  trade 
certificate  of  review  to  Equinomics,  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
•letter  sent  to  Equinomics.  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 


/ 


amended.  An  original  and  five  (5)  copieV^^ade  Administration  202/377-5131. 
should  be  submitted  no  later  than  20  ^his  is  not  a  toll-free  number, 

days  after  the  date  of  this  notice  to:  supplementary  INFORMATION:  Title  III 

Office  of  Export  Trading  Company  ot  the  E.xport  Trading  Company  Act  of 


1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
title  III  ("the  Regulations")  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  certificate  of  review  was 
issued  on  June  25. 1984  to  Equinomics. 
Inc. 

A  certificate  holder  is  required  by  law 
(section  308  of  the  Act,  15  U.S.C.  4018)  to 
submit  to  the  Department  of  Commerce 
annual  reports  that  update  financial  and 
other  information  relating  to  business 
activities  covered  by  its  certificate.  The 
annual  report  is  due  within  45  days  after 
,the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  (§  325.14  (a)  and 
(b)  of  the  Regulations).  Failure  to  submit 
a  complete  annual  report  may  be  the 
basis  for  revocation  (§§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Equinomics,  Inc.  on  July  17,  1991,  a  letter 
containing  annual  report  questions  with  ' 
a  reminder  that  its  annual  report  was 
due  on  August  9. 1991.  Additional 
reminders  were  sent  on  August  22. 1991 
and  on  October  10, 1991.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 

On  .November  lA  1991.  and  in 
accordance  with  §425.10(c)|2|  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Equinomics.  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its    , 
certificate.  The  letter  stated  thafihis 
action  is  being  taken  for  the  certificate 
holder's  failure  to  file  an  annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in  which 
to  respond.  The  certificate  holder  is 
deemed  to  have  received  this  letter  as  of 
the  date  on  which  this  notice  is 
pubHsligd  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  ca(i.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  jo 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in  detail 
why  the  facts,  conduct,  or  circumstances 
described  in  the  notification  letter  are 
not  true,  or  if  they  are,  why  they  do  not 
warrant  revoking  the  certificate.  If  the 
certificate  holder  does  not  respond    - 
within  the  specified  period,  it  will  bt; 
considered  an  admission  of  Itie 
statements  contained  in  the  notification 
letter  (§  325.10(c)|2j  of  the  Regulations) 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
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Department  of  justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§  325.10(c)|3|  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  a  revocation 
or  modification  ora  decision  not  to 
revoke  or  modify  {§325.10(c)|4|  of  the 
F.egulafions).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  Register, 

Authority:  sections  325.10(c)(4)  and  325.11 
of  the  Regulations. 

Dated:  November  20, 1991. 
George  MuUer, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  91-28529  Filed  11-25-91;  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Mayaguez  Puerto  Rico 
(Service  Area) 

AGENCY:  Minority  Business 
Development  Agency,  Commerce, 
action:  Notice, 


SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minoriti^BOsiness 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  Budget  period 
(12  months)  is  estimated  as  $184,260  in 
Federal  funds,  and  a  minimum  of  $32,516 
in  non-Federal  (cost  sharing) 
contribution,  from  May  1, 1992  to  April 
30, 1993.  Cost-sharing  contributions,  may 
be  in  the  form  of  cash  contributions, 
client  fees,  in-kind  contributions  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Mayaguez,  Puerto  Rico 
SMSA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooper^ve  agreement. 
Competition  is  open  to  individuals,  non- 
profit i«id  for-profit  organizations.  State 


and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  ^ny  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program,  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 


for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-dale 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

■  In  accordance  with  QMB  Circular  A- 
r  129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  del)ls 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  Jelii 

Applicant^  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  p^i ' 
26, 

The  departmental  Grants  Office'  m^n 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  anv 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  tcrniiiiHiion 
are  failure  to  meet  cost-sharmg 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccui.iie 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  •llegHJ 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act 
of  1988  (Pub,  L.  100-690  title  V  subtille 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  ceilify 
that  they  will  provide  a  drug  free 
workplace.  Pursuant  to  these 
reguirements,  the  applicable 
certification  form  must  be  coinpleieil  ')> 
each  applicant  as  a  precondition  loi 
receiving  Federal  grant  or  coopciaiiv  e 
agreement  awards. 

"Certification  for  Contracts  Oiiiiiis 
Loans,  and  Cooperative  Agreements  ' 
and  SF-LLL,  the  "Disclosure  of  Lobby  mg 
Activities"  (if  applicable)  is  required  in 
accordance  with  Section  319  of  Public 
Law  101-121.  which  generally  prohilniM 
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for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continun. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

■  In  accordance  with  QMB  Circular  A- 
r  129,  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  iJelii 

Applicant^  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  pm" 
26. 

The  departmental  Grants  Officer  ninv 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  anv 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  terniinHii<in 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccur.iie 
or  inflated  claims  of  client  assistance  oi 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  Hle^iil 
and  punishable  by  law. 

On  November  18. 1988,  Congres.!. 
enacted  the  Drug-Free  Workplace  Act 
of  1988  (Pub.  L.  100-690  title  V  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  ceitify 
that  they  will  provide  a  drug  free 
workplace.  Pursuant  to  these 
reguirements,  the  applicable 
certification  form  must  be  compleied  h\ 
each  applicant  as  a  precondition  fui 
receiving  Federal  grant  or  coopci alive 
agreement  awards. 

"Certification  for  Contracts  Oriiiiis 
Loans,  and  Cooperative  Agreements' 
and  SF-LLL,  the  "Disclosure  of  Lobb>  mg 
Activities"  (if  applicable)  is  required  in 
accordance  with  Section  319  of  Public 
Law  101-121.  which  generally  prohilni;. 


recipients  of  Federal  contracts,  grants, 
and  loans  from  using  legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  DATE:  The  closing  date  for 
application  is  December  30. 1991. 
Applications  must  be  postmarked  on  or 
liefore  December  30. 1991. 

Proposals  will  be  reviewed  by  the 
Washington  Regional. Office,  mailing 
iiddress  for  submission  is: 
ADDRESSES:  Gina  A.  Sanchez,  Regional 
Director.  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
14th  &  Constitution  Ave.  NW..  room 
6711.  Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT. 
|ohn  F.  Iglehart,  Regional  Director,  New 
York  Regional  Office  at  (212)  264-3263. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable  •■ 
regulations  can  be  obtained  at  the  above 
New  York  address. 
11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  19. 1991. 
|ohn  F.  Iglehart 

Regional  Director.  New  York  Regional  Office. 
jFR  Doc.  91-2844^ Filed  11-25-91;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Manrimals 

agency:  National  Marine  Fisheries 

Service. 

ACTION:  Application  for  scientiric 

research  permit  (P70E). 


Notice  is  hereby  given  that  William  A. 
Watkins,  Ph,D..  Woods  Hole 
'bceanographic  Institution.  Woods  Hole, 
MA  02543,  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits'(50  CFR  parts  217-222). 

Species  and  Type  of  Take 

The  applicant  requests  a  permit  to 
larass  up  to  25  sperm  whales  [Physeter 
:alodon]  annually,  over  a  five  year 


period,  in  the  course  of  tagging  up  to  five 
animals  each  year  with  radio/satellite 
tags.  Animals  may  be  double  tagged 
and.  in  some  instances,  individual 
whales  may  be  repeatedly  approached 
during  maneuvering  for  tagging  position 
or  for  re-tagging  purposes.  The 
objectives  of  the  research  are  to: 
Provide  unequivocal  individual 
identification  of  whales  in  order  to 
follow  their  distribution  and  movements, 
group  association  and  movements, 
social  activity,  and  acoustic  activity; 
document  individual  dive  profiles;  and 
continue  the  development  and  testing  of 
tagging  systems. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy..  room  7324.  Silver  Spring. 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-West  Hwy..  suite 
7324.  Silver  Spring.  Maryland^lO 
(301/427-2289); 

Director.  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd..  St.  Petersburg,  Florida  33702  (813/ 
893-3141); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service.  One 
Blackburn  Drive,  Gloucester, 
Massachusetts,  01930  (508/281-9200). 

Dated:  November  21, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
(FR  Doc.  91-26416  Filed  iTS^:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraira 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  Fil>er 
Textiles  and  Textile  Products  from 
Jamaica 

November  21, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreepients 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for" 
the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparef.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  bbards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPI.EMENTARY  INroRMATION: 

Authority:  Executive  prder  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton.  Wool,  Man- 
Made  Fiber  and  Other  Vegetable  Fiber 
Textile  Agreement  of  August  27, 1988,  as 
amended,  between  the  Governments  of 
the  United  States  and  Jamaica 
establishes  limits  and  guaranteed  access 
levels  for  the  period  beginning  on 
January  1. 1992  and  extending  through 
December  31, 1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State,  (202)  647-3889. 

A  description  of  the  textile  and 

Spparel  categories  in  terms  of  HTS 
umbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  publfshcd  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11, 1986;  62  FR  6049, 
published  on  February  27, 1987;  52  FR 
28057.  published  on  July  10, 1987;  and  54 
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FR  50425,  published  on  December  6, 
1989. 

The  letter  to  tlie  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  allbf 
the  provisions  of  the  bilateral 
agreement,  but  acg^esigned  to  assist 
only  in  the  implemenlation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  (he  loipIetnaiUatioa  of  Textile 
Agreements 

November  21. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229.  ^ 
Dear  Cdmmissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  ISecember  20, 
1973.  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool.  Man- 
Made  Fiber  and  Other  Vegetable  Filter 
Textile  Agreement  of  August  27. 1986,  as 
amended,  between  the  Governments  of  the 
United  States  and  Jamaica:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3,  1972.  as  amended, 
you  are  directed  to  prohitMt.  effective  on 
January  1, 1992,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consamption  of  cotton,  wool. 
man-made  Tiber  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Jamaica  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1992 
and  extending  through  December  31. 1992,  in 
excess  of  the  following  levels  of  restraint: 


balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive.       , 

The  limits  set  forth  above  are  subject  to' 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Jamaica. 

In  accordance  with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11, 1986).  52  FR  26057  (July  10. 
1987)  and  54  FR  50425  (December  &.  1989). 
you  are  directed  to' establish  guaranteed 
access  levels  fqr  properly  certified  cotton, 
man-made  fihi^r  and  other  vegetable  fiber 
textile  products  in  the  following  categories 
A^vhich  are  astwmbled  in  Jamaica  from  fabric 
Vormed ,^iid(kit  in  the  United  States  and  re- 
exportedto  the  United  States  from  Jamaica 
during  the  twelve-month  period  which  begins 
on  Januar^  1. 1992  and  extends  through 
December  ^,  1992. 


Categofy 

Twetve-month  raskaint  limit 

331/631...    

3S0.000  flkxan  paff& 

336/636 - 

1 18.000  dozaa 

338/339/638/ 

877.421  dozen. 

639. 

3^0/640 

410.305    dozen    o(    which    not 

more    than    347.181     dozen 

Shan  ba  in  stwts  made  irom 

labncs  iwrtti  two  Of  more  cotofs 

in  the  warn  and/or  the  tiffing  in 

Cafegones  340-Y/640-Y  '. 

341/641_._..    . 

515.217  dozen. 

342/642 

175.000  dozen. 

345/845 _.. 

127.131  dozen. 

347/348/647/ 

947.066  dozen. 

52/652 600  000  dOB»n. 

45/446 49.397  dozen. 

47 10  000  d076n 

32 - 100.000  dozen  paifs. 

'Categofy  340- Y;  only  HTS  nur*ers 
6205  20  2015.  6205  20  2020,  6205.20.2046, 
6205.20  2050  end  6206  20  2060:  Category  640-Y: 
only  HTS  numbers  6205  30  2010.  6205.30.2020 
6205.30.2050  and  6205  30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31. 1901  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 


1 
Category 

Guaranteed  Acceis  Ijevel 

331/631 - 

336/636 

1.320.000  dozen  pairs. 
125  000  dozen 

338/339/638/ 
639. 

340/640 

341/641 _ 

342/642 -.-. 

34S/845- 

1.500.000  dozen. 

300.000  dozen. 
375.000  dozen. 
200.000  dozen. 
90  000  dozen. 

347/348/647/ 
648. 

352/652 

447 ..      

2.000,000  dozen. 

3.250.000  dceen. 
30  (XX)  dozen. 

632 

3.300.000  dozen  pairs. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
a  valid  and  correct  certification  and  Export 
Declaration  in  accordance  with  the 
provisions  <^  the  certification  requirements 
established  in  the  directive  of  February  19, 
1987  shall  be  denied  entry  unless  the 
Coverrunent  of  Jamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate 
designated  consultation  levels  or  specific 
limits.  Any  shipment  which  is  declared  for 
entry  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry  into 
the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  91-28518  Filed  11-26-91:  8:45  amj 
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Adjustment  of  Import  Lhnits  for 
Certain  Cotton,  Wool,  Man-Made  Rt>er, 
Silk  blend  and  Other  Vegetable  rit>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Korea 

November  21, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECnvE  date:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPI.EMENTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carrj'forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tari^ 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  50860,  published  on  December 
11. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provi&ions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  ol 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  21, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton.  wooL  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
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Adjustment  of  Import  Lhnits  for 
C^iliain  Cotton,  Wool,  Man-Made  Rt>er, 
Silk  blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Korea 

November  21, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECmrc  DATE  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carrj'forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  50860,  published  on  December 
11, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  ol 
its  provisions. 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
Novemtier  21, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury:  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Decemtier  5. 199a  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-raade  fAtet.  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 


Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31. 1991. 

Effective  on  November  27, 1991.  you  are 
directed  to  amend  the  December  5. 1990 
directive  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the) 
current  bilateral  textile  agreement  between    } 
the  Governments  of  the  United  States  and  the 
Republic  of  Korea:  <^ 


Category 


Group  I 

200.  201.  218-220. 
222-229.  300- 
326,  360-363, 
369-0  «.  400. 
410.  414,  464- 
469,  600-607, 
611-622.624- 
629.  66S-669  mnA 
670-O  ».  as  • 
group. 
Sut>levets  m  Group  I 

200 

201 _ 

410 

611.„ 

613/614 

619/620 

625/626/627/628/ 
629. 
Gro«jpll 

237.  239,  330-354, 
359,  431-448, 
459.  630-654  and 
659,  as  a  group. 
Sublevels  in  Group  11 

338/339 

1340 


342/642.. 
347/348.. 
«3S.. 
M2_ 


1459-W  » 

632 

633/634/635. 


B36 

S<jbleve<  in  Group  HI 

835 

Group  VI 

369-L/670-L/870  ». 
as  a  group. 


Twelve-montti  limit ' 


389,154.480  square  meters 
eqmvalenL 


410,367  kilograms. 
1,488,240  kilogran 
3.840.525  square  rrieters. 
3.444,000  square  meters. 
5.586,250  square  meters. 
95,227,850  square  meters 
14,261.576  square  meters. 


562.682,380  square  meters 
equivalenL 


1.107.000  dozen. 

628,940  dozen  of.  which 
not  more  than  326,566 
dozen  shall  be  in  Cate- 
gory 340-D  V 

186.337  dozen 

483,740  dozen. 

35.165  dozen. 

50.770  dozen. 

53,800  numbers. 

35,717  dozen. 

96,61 7  kilograms. 

1,450.964  dozen  pairs. 

1.373,601  dozen  o(  which 
not  oKxe  than  153,459 
dozen  stiall  be  in  Cate- 
gory 633  and  not  more 
than  575.262  dozen  shall 
be  in  Category  635. 

263.019  dozen. 

30.174  dozen. 

54.414,168  square  meters. 


'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1990. 

*  Category  369-0:  all  HTS  numbers  except 
4202124000.  4202128020.  4202  128060 

4202.92  1500,  4202.92.3015  and  4202.92  6000  (Cat- 
egory 369-L). 

'Category  670-O:  all  HTS  numbers  except 
4202  12  8030.  4202  12  8070.  4202  923020, 

4202.92.3030  and  4202  92.9020  (Category  670). 

♦Category  340-D:  only  HTS  numbers 
6205  20  2015,     6205.20.2020.     6205.20.2025     and 


620520.2030. 

=•  Category 
650590  4090. 

'Category 
420212  4000, 
4202  92.1500. 
agory    670-L: 


459-W: 


only       HTS       number 


870:     369-L:     only     HTS     numbers 
4202.128020.  4202  12.8060. 

4202.92.3015  and  4202.92.6000;  Cat- 
only   HTS   numbers   4202.12.8030. 


4202.12  8070. 
4202929020 


4202923020,     4202.92  3030     and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely.  i 

Auggie  D.  Tantillo.  | 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  91-28519  Filed  11-26-91;  8:45  am) 
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Adjustment  and  Amendment  of  Import 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produc«tl 
or  Manufactured  in  Mexico 

November  25, 1991.  | 

agency:  CoiTimittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  and 
amending  limits. 

EFFECTIVE  DATE:  November  25. 19^1. 
FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman.  InterTlhtional  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  United  Mexican  States  agreed 
to  increase  the  current  Normal  Regime 
limits  for  certain  categories.  Also,  the 
current  limits  for  certain  categories  are^ 
being  adjusted,  variously,  for 
carryforward,  carryover,  swing,  special 
shift  and  special  shift  subtracted. 

A  description  of  the  textile  and 
appareixcategories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel '' 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  51755,  published  on  December 
17. 1990:  and  56  FR  41830.  published  on 
August  23, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 


agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions.  H 

Auggie  D.  Tantillo,  • 

Chairman.  Committee  for  the  Implenienlatiun 
of  Textile  Agreements. 

Committee  for  the  implementation  of  Textile 
Agreements 

November  25. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive  ^ends. 
but  does  not  cancel,  the  directives  of 
December  11,  1990  and  August  19. 1991. 
issued  to  you  by  the  Chairman,  Committee 
for  the  Implementatipn  o' Textile 
Agreements.  Those  directives  concern 
imports  of  certain  cotton,  wool  and  man- 
made  Tiber  textile  products,  produced  or 
manufactured  in  the  United  Mexican  States 
and  exported  during  the  period  which  began 
on  January  1. 1991  and  extends  through 
December  31, 1991. 

Effective  on  November  25, 1991,  you  are 
directcd'To  adjust  and'a^nend  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
t>etween  the  Governments  of  the  United 
States  and  the  United  Mexican  States: 


Caiegory  i     Twelve-rnonttj  restraint 


Sublevels  in  Group  I 
313 


I 


square 


317.. 


611 

Levels  not  in  a  group 
347/348/647/ 

648  (Special  Regime) 
359-C/659-C '  (Special 

Regime). 

604-A ' 

604-O/607-O* 

669-B  » 

Normal  Regime 

Category 

347/348/647/648 

359-C/659-C  (sublimit) 


21,500,000 

meters 
20,635.000  square 

meiers. 
2,350,185  square  meters. 

4.500.000  dozen 

2.325.000  kilograms 

2.298.505  kikjgrams 
920.358  kilograms 
800.629  kilograms. 

925.000  dozen 
400.000  kitograms  . 


■  Tfte  hmits  have  not  t)een  ad|usted  to  account  for 
any  imports  exported  after  C)ecemt>er  31.  1990 


J  '  Category 
ei  03422010. 
6104  62  1010, 
6114  20  0042, 
6203422005, 
6204  62  2005. 
6211  32  0010, 
6211  42  0010; 

6103  23.0055, 
6103492000, 

6104  63  1020, 
6114  30  3044. 
6203  43  2010, 
6203491010. 
6204.63  1510 
6210104015. 


359-C    only 

6103  42  2025. 

6104  62  1020. 
6114  20  0048. 

6203  42  2010. 

6204  62  2010, 


HTS  numbers 
6103493034. 
6104  69  3010, 
6114  20  0052. 
6203  42  2090, 
6211  32  0007. 


621132  0025.     621142  0007     and 
Category  659-C    only  HTS  number 


6103  43  2015.  6103  43  2020. 

6103  49  3038.  6104  63  101O 

(6104  69  1000  6104  69  3014. 

6114  30  3054,  6203  43  2005. 

6203  43  2090,  6203  49  1005. 

6203  49  1090.  6204  63  1505. 

6204  69  1005.  6204  69  1010. 
621133  0007.  621133  0010. 

621 1  33  001 7.  621 1  43  0007  and  621 1  43  0010 
'  Category       604-A        only        HTS        number 

550932.0000 
*  Category    604-O     all    HTS    numbers    except 

5509.32  0000  (Category  604-A).  Caiegory  607-O  all 

HTS       numbers       except       5509530030       and 

5509.53.0060  (Caiegory  607- Y) 
'Category       669-B;       only       HTS       numbers 

6305.31.0020  and  6305  39  0000 


J 


60100 
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The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(]). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  ImplemenlaUon 

of  Textile  Agreements. 

(FR  Doc.  91-:8590  Filed  11-26-91;  8:45  am) 
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Denial  of  Participation  in  tt>e  Special 
Access  and  Special  Regime  Programs 

Novemhe'-21. 1991. 
agency:  Coni.-nittee  for  the 
ImpiementiiUun  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 
right  to  participate  in  the  Special  Access 
and  Special  Regime  Programs. 

7 

EFF6CT«V€  OATE:  fanuary  1,199^ 

FOR  FUHTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
.'\pparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19S6.  as  amended  (7 
li  S.C.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Apparel 
Service  Works  Corporation  is  in 
violation  of  the  rwjuirements  set  forth 
for  participation  in  the  Special  Access 
and  Special  Regime  Programs. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs,  effective  on 
Innuary  1, 1992,  to  deny  Apparel  Service 
Works  Corporation  the  right  to 
participate  in  the  Special  Access  and 
special  Regime  Programs,  for  a  period  of 
'one  year,  beginning  January  1, 1992  and 
ending  December  31. 1992. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notfces  51  FR  21208. 
published  on  June  11. 1966;  52  FR  26057. 
published  on  July  10, 1987;  and  54  FR 
50425,  published  on  December  6, 1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346.  published  on  December  7. 1988; 


and  FR  50425.  published  on  December  6. 

1989. 

Au^e  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementadoo  of  Textile 
Agreements 

November  21, 1991. 

Commissioner  of  Customs.  • 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  detennined  that  Apparel  Service  Works 
Corporation  is  in  violation  of  the 
requirements  for  participation  in  the  SperJal 
Access  and  Special  Regime  Progr^s. 

Effective  on  January  1, 1992.  you  are 
directed  to  prohibit  Apparel  Service  Works 
Corporation  from  further  participation  in  the 
Special  Access  and  Special  Regime  Programs, 
for  a  period  of  one  year,  beginning  January  1. 
1992  and  ending  December  31, 1992.  Goods 
accompanied  by  Form  ITA-370P  which  are 
presented  to  U.S.  Customs  for  entry  under  the 
Special  Access  and  Special  Regime  Programs 
will  no  longer  be  accepted. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
L'.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemejits. 
|FR  Doc.  91-28521  Filed  ll-2»-m:  8:45  am] 

BILLING  COOE  SSIO-OR-T 

Denial  of  Participation  in  the  Special 
Access  and  Special  Regime  Programs 

November  21, 1901. 
agency:  Committee  for  the 
In)p)ementation  of  Textile  Agreements 
(QTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 
right  to  participate  in  the  Special  Access 
and  Special  Regime  Programs. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Lori  E.  Goldberg.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-3400. 

SUPPt£MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  I.F. 
Industries,  Komodidad  Distributors  and 
Southwestern  Sewing  Sales  and  Ser\'ice 
Company  are  in  violation  of  the 


requirements  set  forth  for  participation 
in  the  Special  Access  and  Special 
Regime  Programs. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the  •• 

Commissioner  of  Customs,  effective  on 
January  1. 1992.  to  deny  the  * 

aforementioned  companiesthe  right  tn 
participate  in  the  Special  Access  and 
Special  Regime  Programs,  for  a  period  of 
three  years,  beginning  January  1, 1992 
and  ending  December  31, 1994. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR  26057,    ' 
published  on  July  10, 1987;'and  54  FR 
50425,  published  on  December  6, 1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421. 
published  on  August  25. 1988;  53  FR 
49348.  published  on  December  7, 1988; 
and  FR  50425,  published  on  December  6, 
1989. 
Auggie  D.  Tantilla, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imptementatioii  of  Textile 
Agreements 

November  21, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
2P229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  tiiat  IF.  industries, 
Komodidad  Distributors  and  Southwestern 
Sewing  Sales  and  Service  Company  are  in 
violation  of  the  requirements  for  participation 
in  the  Special  Access  and  Sp^cial  Regime 
Programs. 

Effective  on  January  1, 1992,  you  are 
directed  to  prohibit  the  aforementioned 
companies  from  further  participation  in  the 
Special  Access  and  Special  Regime  Programs, 
for  a  period  of  three  years,  beginning  January 
1, 1992  and  ending  December  31, 1994.  Goods 
accompanied  by  FonTrfrA-370P  which  are 
presented  to  U.S.  Customs  for  entry  under  the 
Special  Access  and  Special  Regime  Programs 
will  no  longer  be  accepted. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that     * 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aHl).  ! 

Sincerely,  j 

Auggie  D.  Tantillo,  ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[re  Doc.  91-28520  FiWd  11-26-91;  8:45  am| 
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requirements  set  forth  for  participatinn 
in  the  Special  Access  and  Special 
Regime  Programs. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the  *• 

Commissioner  of  Customs,  effective  on 
January  1, 1992.  to  deny  the  * 

aforementioned  companies  the  right  tn 
participate  in  the  Special  Access  and 
Special  Regime  Programs,  for  a  period  of 
three  years,  beginning  January  1, 1992 
and  ending  December  31, 1994. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11, 1988;  52  FR  26057.    ' 
published  on  July  10,  igSTrand  54  FR 
50425,  published  on  December  a,  1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3. 1988;  53  FR  32421. 
published  on  August  25. 1988;  53  FR 
4934a  published  on  December  7. 1988; 
and  FR  5C425,  published  on  December  6. 
1989. 
Auggie  D.  Taotilla, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imptementation  of  Textile 
Agreements 

November  21. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
2P229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  IF.  industries, 
Komodidad  Distributors  and  Southwestern 
Sewing  Sales  and  Service  Company  are  in 
violation  of  the  requirements  for  participation 
in  the  Special  Access  and  Sp2cial  Regime 
Programs. 

Effective  on  January  1, 1992,  you  are 
directed  to  prohibit  the  aforementioned 
companies  from  further  participation  in  the 
Special  Access  and  Special  Regime  Programs, 
for  a  period  of  three  years,  beginning  January 
1, 1992  and  ending  December  31, 1994.  Goods 
accompanied  by  FornrfrA-37QP  which  are 
presented  to  U.S.  Customs  for  entry  under  the 
Special  Access  and  Special  Regime  Programs 
will  no  longer  be  accepted. 

The  Committee  for  the  Iciplementation  of 
Textile  Agreements  has  determined  that     ' 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  [mplementation 

of  Textile  Agreements. 

[VR  Doc.  91-28520  FiWd  11-26-91;  8:45  am) 
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Denial  of  Participation  in  ttie  Special 
Access  and  Special  Regime  Programs 

November  21, 1991. 
aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 
right  to  participate  in  the  Special  Access 
and  Special  Regime  Programs. 

EFFECTIVE  DATE:  December  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Block 
Industries  is  in  violation  of  the 
requirements  set  forth  for  participation 
in  the  Special  Access  and  Special 
Regime  Programs. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs,  effective  on 
December  1, 1991,  to  deny  Block 
Industries  the  right  to  participate  in  the 
Special  Access  and  Special  Regime 
Programs,  for  a  period  of  nine  months, 
beginning  December  1, 1991  and  ending 
August  31, 1992. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11, 1986;  52  FR  26057, 
published  on  July  10, 1987;  and  54  FR 
50425,  published  on  December  6, 1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3. 1988;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346,  published  on  December  7. 1988; 
and  FR  50425,  published  on  December  6, 
1989. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tbe  Implementation  of  Textile 
Agreements 

November  21. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  Block  Industries  is  in 
violation  of  the  requirements  for  participation 


in  the  Special  Access  and  Special  Regime 
Programs. 

Effective  on  December  1. 1991.  you  are 
directed  to  prohibit  Block  Industries  from 
further  participation  in  the  Special  Access 
and  Special  Regime  Programs,  for  a  period  of 
nine  months,  beginning  December  1, 1991  and 
ending  August  31. 1992.  Goods  accompanied 
by  Form  ITA-370P  which  are  presented  to 
U.S.  Customs  for  entry  under  the  Special 
Access  and  Special  Regime  Programs  will  no 
longer  be  accepted. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs      « 
exception  to  the  rulemaking  provisions  ^f  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-28522  Filed  11-26-91:  8:45  amj 
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The  Correlation:  Textile  and  Apparel 
Categories  With  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  1992 

November  21, 1991. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

POR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  announces  that  the  1992 
Correlation,  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States,  will 
be  available  on  or  after  November  25, 
1991. 

Copies  of  the  Correlation  may  be 
purchased  from  the  U.S.  Department  of 
Commerce.  Office  of  Textiles  and 
Apparel.  14th  and  Constitution  Avenue, 
NW.,  room  H3100,  Washington,  DC 
20230,  ATTN:  Correlation,  at  a  cost  of 
$30  per  copy.  Checks  or  money  orders 
should  be  made  payable  to  the  U.S. 
Department  of  Commerce. 
Auggie  0.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  91-28523  Filed  11-26-Sl;  6:45  am] 

WLUNa  COOC  M19-0A-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Availability  (NOA)  of  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Aerial  Cable  Test 
Capability  (ACTC)  Project  To  Be 
Located  at  White  Sands  Missile  Range, 
NM 

agency:  Department  of  the  Army,  DoD. 

action:  Notice  of  availability. 

SUMMARY:  This  announces  the  notice  of 
availability  of  the  final  environmental 
impact  statement  (FEIS)  on  the  potential 
impact  of  the  development,  integration, 
and  operation  of  the  proposed  Aerial 
Cable  Test  Capability  facility  at  White 
Sands  Missile  Range,  New  Mexico.  The 
proposed  ACTC  facility  will  be  used  to 
test  ground-to-air  missiles  against 
targets  suspended  from  an  aerial  cable, 
and  the  aerial  tramway  will  also  be 
used  for  testing  of  other  DoD  materiel  as 
an  alternative  to  some  of  the  testing 
requiring  airborne  target  drones  and 
manned  aircraft.  The  FEIS  examines  th^ 
potential  impacts  of  the  development, 
integration,  and  operation  of  this  ACTC 
facility^t  alternative  sites  within  White 
Sands  Missile  Range  and  the  "no- 
action"  alternative.  The  "no-action" 
alternative  is  considered  to  be  a 
continuation  of  present  missile  testing 
using  airborne  drone  targets  and 
manned  aircraft  delivery  of  DoD  test 
materiel. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  published  a 
Notice  of  Availability  on  August  21, 1991 
(FR,  No.  162,  pp.  41530-41531)  which 
provided  notice  that,  pursuant  to  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  it  had 
prepared  a  Draft  EIS  for  the  Aerial 
Cable  Test  Capability  project.  Public 
hearings  were  held  on  10  September 
1991  at  Socorro,  New  Mexico  and  on  11 
September  1991  at  Carrizozo,  New 
Mexico  to  receive  comments  on  this 
DEIS. 

ADomoNAL  information:  The 

Environmental  Protection  Agency  also 
will  publish  a  Notice  of  Availability  for 
the  FEIS  in  the  Federal  Register.  This 
reiS  will  have  a  30-day  comment  period 
from  the  date  that  the  Environmental 
Protection  Agency  files  a  notice  of 
availability  in  the  Federal  Register. 
Copies  of  this  FEIS  may  be  obtained  by 
writing  to  the  Commander.  U.S.  Army 
White  Sands  Missile  Range.  ATTN: 
STEWS-ID-DC  (Mr.  Henry  B. 


( 


; 
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Stephenson,  ]r.).  White  Sands  Missile 

Range.  New  Mexico,  88002. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 

(Environment.  Safety  and  Occupational 

Health).  OASA  (I.  LfrE). 

|FR  Doc.  91-28475  Filed  ll-2fr-8t;  8:45  am) 

MLUNO  CODE  371<M»-M 


DEPARTMENT  OF  ENERGY 

Federal  Enet^gy  Regulatory 
Commlssion^^^  , 

(Docket  No.  JD91-07917T  Oktahofna-9] 

State  of  Oklatioma;  Amended  NGPA 
Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

November  19, 1991. 

Take  notice  that  on  October  31. 1991, 
the  Oklahoma  Corporation  Commission 
for  the  State  of  Oklahoma  (Oklahoma] 
amended  its  previously  filed  notice  of 
determination  that  the  Atoka  Formation, 
located  in  portion  of  Latimer  and 
LeFlore  Counties,  Oklahoma,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  Oklahoma's  original  notice  of 
determination  for  the  Atoka  Formation 
under  FERC  No.  ID91-07917T  was 
submitted  to  the  Commission  on  July  15, 
1991.  Notice  of  receipt  of  that 
determination  was  issued  by  the 
Commission  on  July  17, 1991. 

The  amended  notice  of  determination 
reduces  both  the  stratigraphic  interval 
and  the  geographical  area  being 
designated  by  Oklahoma.  Tne  revised 
stratigraphic  interval  consists  of  that 
portion  of  the  Atoka  Formation  which  is 
situated  below  a  depth  of  4,000  feet  (as 
measured  from  the  surface),  down  to  but 
excluding  the  Basal  Atoka  Spiro 
sandstone.  The  revised  geographical 
area  consists  of:  all  of  T5N,  R21E  and 
T5N,  R22E;  sections  1-18  in  T4N,  R21E 
and  T4N,  R22E:  and  sections  4-9. 16-21, 
and  28-33  in  T5N,  R23E,  all  located  in 
Latimer  and  LeFlore  Counties, 
Oklahoma.  The  amended  notice  of 
determination  also  contains  Oklahoma's 
findings  that  the  referenced  portion  of 
the  Atoka  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-28424  Filed  11-26-91;  8:45  am] 

WLLJNG  CODE  e717-01-M 


[Docket  Nos.  TQ92-1-20-001  A  002,  TM92- 
3-20-001  and  002,  TQ92-2-20-002  and  003, 
and  RP90-22-016] 

Algonquin  Gas  Transmission  Co., 
Proposed  Ctianges  in  FERC  Gas  Tariff 

November  20. 1991. 

Take  notice  that  Algonguin  Gas 
Transmission  Company  ("Algonquin") 
on  November  15, 1991.  tendered  for 
filing  pheposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets 
listed  on  Attachment  A. 

Algonquin  states  that  these  revised 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  Letter  Order  of 
October  31, 1991  in  Docket  Nos.  TQ92- 
1-20-000  and  TM92-3-20-000  ("October 
31  Order"),  which  accepted  the  rate 
sheets  filed  in  the  above  docket  and 
directed  Algonquin  to  refile  within  15 
days  to  track  suppliers'  rates  in  effect  as 
of  November  1, 1991. 

Algonquin  also  states  that  this  refiling 
causes  the  cumulative  PGA  in  all 
subsequent  filings  to  be  changed  in 
order  to  reflect  the  changes  caused  by 
the  October  31  Order.  These  tariff  sheets 
are  also  listed  in  Attachment  A. 

Algonquin  further  states  that 
subsequent  to  Algonquin's  filing  of  its 
regularly  scheduled  Quarterly  PGA  in 
Docket  No.  TQ92-2-20-000,  CNG 
Transmission  CorporaMon  ("CNG")  filed 
in  Docket  No.  TQ92-3-22-000,  jet.  al., 
primary  and  alternate  versions  of  a 
tariff  sheet  that  underlies  Algonquin's 
sales  schedules.  In  order  to  reflect  this, 
Algonquin  is  filing  primary  and  alternate 
sheets  in  Docket  Nos.  TQ92-2-20-001 
and  TM92-€-20-O01  to  track  CNG's  two 
versions. 

If  the  Commission  approves  the 
primary  rates  filed  in  CNG's  Docket  No. 
TQ92-1-22-000,  Algonquin  proposes  to 
place  its  primary  tariff -sheets  into  effect 
as  of  December  1, 1991.  Otherwise, 
Algonquin  proposes  that  the 
Commission  place  its  alternate  rate 
sheets  into  effect. 

Algonquin  also  states  that  the 
Commission  directed  Algonquin  to  refile 
its  6  Rev  Sheet  No.  29  under  Rate 
Schedule  LFS  to  reflect  the  correct  base 
rate  and  cumulative  PGA  adjustments. 
Therefore,  Algonquin  is  filing  a 
corrected  tariff  sheet  for  Rate  Schedule 
LFS  to  be  effective  October  1. 1991  to 
reflect  the  revised  base  rate  for  the  Cost 


or  T  &  C  by  Others  demand  and 
commodity  charges  as  approved  for 
October  1, 1991  by  the  Commission  in 
Docket  Nos.  RP90-22-000  and  RP91-146- 
000,  as  well  as  revised  tariff  sheets  for 
the  following  months. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  91-2^25  Filed  ll-2fr-Bl;  8:45  amj 

MIXING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4035-71 

Meeting  on  December  16, 1991: 
Industrialized  Countries/OECD 
Working  Group  of  the  Trade  and 
Environment  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  meeting  of  the 
Industrialized  Countries/OECD  Working 
Group  of  the  Trade  and  Environment 
Committee  is  a  standing  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  December  16, 1991  from  10 
a.m.  to  4  p.m.  at  the  offices  of  Wilmer 
Cutler  and  Pickering,  2445  M  Street, 
NW..  9th  Floor  Boardroom,  Washington, 
DC  20037-1420. 

The  Industrialized  Countries/OECD 
Group  will  explore  the  linkages  between 
trade  and  environment,  and  especially 
how  they  relate  to  the  Organization  of 
Economic  Cooperation  and 
Development.  The  working  group  will 
suggest  practicable  policy  approaches  to 
these  linkages  in  order  to  draw  out  a 
general  policy  framework  for  the  United 
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or  T  &  C  by  Others  demand  and 
commodity  charges  as  approved  for 
October  1, 1991  by  the  Commission  in 
Docket  Nos.  RP90-22-000  and  RP91-14&- 
000,  as  well  as  revised  tariff  sheets  for 
the  following  months. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  27, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prdtestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-2^25  Filed  ll-2&-fll;  8:45  am] 
MLUNG  COOE  «717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4035-71 

Meeting  on  December  16, 1991: 
Industrialized  Countries/OECD 
Working  Group  of  the  Trade  and 
Environment  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  meeting  of  the 
Industrialized  Countries/OECD  Working 
Group  of  the  Trade  and  Environment 
Committee  is  a  standing  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  December  16, 1991  from  10 
a.m.  to  4  p.m.  at  the  offices  of  Wilmer 
Cutler  and  Pickering,  2445  M  Street, 
NW.,  9th  Floor  Boardroom,  Washington, 
DC  20037-1420. 

The  Industrialized  Countries/OECD 
Group  will  explore  the  linkages  between 
trade  and  environment,  and  especially 
how  they  relate  to  the  Organization  of 
Economic  Cooperation  and 
Development.  The  working  group  will 
suggest  practicable  policy  approaches  to 
these  linkages  in  order  to  draw  out  a 
general  policy  framework  for  the  United 


r 
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States.  For  further  information,  please 
call  (202)  260-3198. 

Dated:  Novemt)er  20. 1991. 
Abby  f.  Pimie, 

NA  CEPT  Designated  Federal  Offichl. 
[PR  Doc.  91-28482  Filed  11-26-91:  8:45  ami 
BiujNG  COOE  eseo-so-M 


IFHL-4035-8) 

Open  Meeting  on  December  17, 1991: 
Industrial  Pollution  Prevention  Project 
Focus  Group  of  the  Technology 
Innovation  and  Economics  Committee, 
National  Advisory  Council  for 
Environmental  Policy  and  Technoloigy 
(NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  of  the  Industrial 
Pollution  Prevention  Project  Focus 
Group  of  the  Technology  Innovation  and 
Economics  (TIE)  Committee.  The  TIE 
Committee  is  a  standing  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  December  17. 1991,  from 
8:30  a.m.  to  5  p.m.  at  the  Madison  Hotel. 
1177 15th  Street,  NW..  Washington,  DC 
20005. 

The  Industrial  Pollution  Prevention 
Project  Focus  Group  is  examining 
methods  by  which  pollution  prevention 
can  be  encouraged,  particularly  through 
effluent  guidelines.  The  TIE  Committee 
believes  that  among  the  most  important 
barriers  to  the  implementation  of 
pollution  prevention  concepts  and 
programs  are  disincentives 
inadvertently  built  into  the  standard 
setting  process,  including  the  effluent 
guidelines.  The  Focus  Group  is  a 
mechanism  involving  industry, 
academia,  environmental  groups,  all 


levels  of  government,  and  other  _ 
interested  parties  in  the  incorporation  of 
pollution  prevention  into  EPA's  Office  of 
Water  effluent  guidelines  process  and  in 
EPA's  effort  to  spread  the  pollution 
prevention  ethic. 

The  Focus  Group  is  an  "Ongoing 
Forum"  for  the  Industrial  Pollution 
Prevention  Project  (IPPP).  The  meeting 
will  discuss  comments  on  IPPP  draft     , 
products,  including: 

•  Incentives  Study 

•  301(k)  Variance  Study 

•  Retrospective  Study 

•  International  Study 

•  Workplan  for  the  consumer 
education  task 

Further  items  for  discussion  will 
include  how  to  broaden  the  scope  of  the 
effluent  guidelines  in  order  to 
incorporate  broader  pollution 
prevention  considerations  and  at  the 
same  time  reduce  the  time  and  cost  of 
developing  an  effluent  guideline. 

The  December  17  meeting  will  be 
open  to  the  public.  Written  comments 
will  be  received  and  reviewed  by  the 
Focus  Group.  Additional  information 
may  be  obtained  from  David  R.  Berg  or 
Morris  Altschuler  at  401  M  Street.  SW 
(A-101-F6).  Washington,  DC  20460,  by 
calling  202-260-9153.  or  by  written 
request  sent  by  fax  at  202-260-6882  or 
by  mail  at  the  above  address. 

Dated:  November  20, 1991. 
Abby ).  Pirnie, 

NACEPT  Designated  Federal  Official 
[PR  Doc.  91-28483  Filed  11-26-91;  8:45  am] 
BauNQCooE  ssao-so-M 


[OPP-66153:  FRL  3942-3] 

Receipt  of  Requests  to  Voluntarily 
Cancel  Certain  Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA^. 


ACnON:  Notice. 


summary:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  o' 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations.^ 

DATES:  Unless  a  request  is  withdrawn 
all  cancellations  will  be  effective 
February  25, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  {H7502C).    , 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460.  Office 
Iocatt6n  for  commercial  courier  delivery 
and  telephone  number  Rm.  210.  Crystal 
Mall  ^  2. 1921  )efferson- Davis  Highway, 
Arlington.  VA  22202.  (703)  557-4461. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act    -. 
further  provides  that  EPA  must  publish  a 
notice  of  receipt  of  any  such  request  in 
the  Federal  Register  before  acting  on  the 
request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  20 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  section  24(c)  number)  in  the 
following  Table  1:  \ 


Tabl£  1  .—Registrations  With  Pending  Requests  for  Cancellation 


Registratioo  No. 

Product  Name 

Chemical  Namie 

958777  CA-87-0013 
000100-00623 

» 
Roundi.ip 

Bicep  4.51  Hert)io(1e                                                 ' 

Isopropylarrvne  glyphosate  (V-(phosphonomethyl)glycine)          ^ 

o 
2<;hloro-4-(ethy»afnino)-6-(isopropylamino)-s-tha2ine 
2<»iloro-W-(2-ethyl-6-niethylphenyl)-/V-(2-metho>7--4;methylphen/l>acetamid 

000400-00166 

Res.'Tue 

Sodium  A/-l-naphthytphthalamate 
Sodium  4-(2,4-dichlorophenoi(y)butyrate 

r 

Sodium /V-1-naphthytphthalamate 

000400-00345 

NPA-3 

000400-00418 

Dwell  4L  Nitrification  Inhibitor 

5-Ethoxy-3-(trichloromethyl)-1,2.4-thiadiazole 

000400-00420 

ISwelt  4  Nitrification  Inhibitor 

5-Etho)ty-3-(trichloromethyt)-l,2.4-thiadiazole                               s^ 

000400-00421 

Owell  4E  Nitrification  Inhibitor 

5-Etho)(y-3-(trichloromethyf)- 1 ,2.4-thiadiazoie 

000524-00378 

Converl-A-Clor  One  Inch  Bron>inating  Tablets 

Potassium  bromtde 

Sodium  dtchlorotsocyanurate  dihydraie 

000602-00071 

Purirw  Poultry  Dusting  Power         ^ 

1-Napthyf-/V-methytcarbamate 

^<» 
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Table  1.— Registrations  With  Pending  Requests  for  CAnceulation— Continued 


RegBVabonNo. 

Product  Name 

000602-00122 

Punna  StartCKte 

005481-00053 

Alco  Alcopon  Grass  Killer 

005481-00115 

Durtiam  Durapon  Grass  KiBef 

006905-00499 

2.4.0  Add 

043410-00011 

Citrus  Keep 

050534-00013 

DacariMne  40  Weed  Killer 

050534-00014 

Dacamine  Herbcide 

050534-00102 

DacarmneSeoO 

051036-00095 

Diasnon  5  Oust 

Chemical  Nam* 


Sulfur 

3<;hlofO-p-Ioluidine  hydrochlorxJe 

Sodhjm  dalapon  (  2.2-dichlorop'opionic  acid  ) 

Sodium  dalapon  (  2.2-dichloropropiontc  add  ) 

2,4^>chioropriefK>Kyacetic  acid 

Triethanolamine  2.4-dicMorophenoi(yacelate 

2.4-Dichiorophenoxyacetic  aad 
W-Oley1-1.3-pfopylenedianiine  2.4Klichiorophenoi(yace<ate 

2.4-Dichfcxophenoxyacetic  acid 
W-Oleyl-l.S-propyienediamirie  ^.4-dich1orop^eflOxyacetate 

2.4-Oichloropheooxyacetic  acid 

VOeyl- 1 ,3-propylenediamine  2.4.dK;hlorophenoi(/acetate 

QO-Oiettiyl  0<2-<sopropy<-6-metl>yl.4-pynm<dir>yl)  phosptx)roltiioate . 


Unless  a  request  is  wittidrawn  by  the 
registrant  within  90  days  of  publication 
of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant 
directly  during  this  9(>-day  period.  The 
following  Table  2  includes  the  names 
and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1.  in 
sequence  by  EPA  Company  Number. 

Table  2.— Registrants  Requesting 
VOLijNTARY  Cancellation 


EPA 
Com- 
ply 
No 


000100 
000400 
000524 
000602 
005481 
005905 
043410 
050534 
051036 
958777 


Company  Name  and  Address 


Qba-Geigy  Corp..  Box  18300.  Greensboro, 
NC  27419. 

Uniroyal  Chemical  Co  loa.  74  Amity  Rd. 
Bethany.  CT  06524  ^    ^ 

Monsanto  Co..  700  14th  Street.  N.W.  Suite 
1  too,  WasNngton,  DC  20005. 

Punna  MiHs.  Inc..  Box  66812.  St  Louis.  MO 
63166. 

Amvac  Chemical  Corp.  4100  E  Washmg- 
ton  Blvd.,  Los  Angeles.  CA  90023. 

Helena  Chemical  Co,  5100  Popular  Ave.. 
Surte  3200.  Memphis.  TN  38137. 

AgrhChem,  Inc..  Box  607477.  Orlando,  FL 
32860. 

ISK  Biotech  Corp .  5966  Heisiey  Rd.  Box 
8000.  Mentor,  OH  44061. 

Micro-Flo  Co..   Box  5948.  Lakeland.  FL 
33807. 

California  Fig  Institute.  Fresno,  California 
CA  9006a 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 


such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  February  25, 1992. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  to  the 
applicable  section  6(fl(l)  request  listed 
in  this  notice.  If  the  products  have  been 
subject  to  previous  cancellation  action, 
the  effective  date  of  cancellation  and  all 
other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generallly  permit 
registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the 
cancelled  products  for  one  year  after  the 
date  of  this  notice.  Existing  stocks  are 
those  stocks  of  registered  pesticide 
products  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation  action.  Unless  the 
provisions  of  an  earlier  order  apply, 
existing  stocks  already  in  the  hands  of 
dealers  or  users  can  be  distributed,  sold 
or  used  legally  until  they  are  exhausted, 
provided  that  such  further  sale  and  uie 
comply  with  the  EPA-approved  label 
and  labeling  of  the  affected  product{s). 
Exceptions  to  these  general  rules  will  be 
made  in  specific  cases  when  more 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
their  ingredients  have  already  been 
imposed,  as  in  Special  Review  actions. 
or  where  the  Agency  has  identified 


significant  potential  risk  concerns 
associated  with  a  particular  chemical. 

Dated:  October  28. 1991. 

Susan  H.  Way  land. 

Acting  Director.  Office  of  Pesticide  Pmgrams. 

|FR  Doc.  91-28484  Filed  11-25-91:  a-45  am| 

BILLING  CODE  6S60-S0-F 


(OPP-180855;  FRL  4003-7] 

Emergency  Exemption  for  the  use  of 
Maneb;  Solicitation  of  Public  Conunent 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  to  the  Florida  Department  of 
Agriculture  and  Consumer  Services 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  fungicide  maneb 
(CAS  12427-38-2)  to  treat  17.325  acres  of 
peppers  to  control  bacterial  spot 
[Xanthomonas  campestris  pv. 
vesicatoria)  and  to  treat  7,950  acres  of 
lettuce  (both  head  and  leaf)  to  control 
downy  mildew  [Bremia  lactucae).  These 
exemptions  authorized  the  use  of  maneb 
from  October  29. 1991,  to  June  30, 1992. 
Both  the  incoming  request  and  the 
Action  Memorandum  granting  the 
request  are  available  for  public  review 
at  the  address  below  for  the  Public 
Docket  and  Freedom  of  Information 
Section. 

The  specific  exemptions  are  for  the 
use  of  a  chemical  which  is  the  subject  ot 
a  Special  Review,  Normally,  in 
accordance  with  40  CFR  166.24,  EPA 
would  solicit  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption.  However,  in  this 
instance  the  Agency  inadvertently  failed 
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rs  FOR  CANCELLATION— Continued 

Chemical  Nanw 

^o-p-lolut<*ne  hydrochionde 

n  dalapon  (  2.2-clichiorop'opiontc  acid  ) 

n  dalapon  (  2.2-dichloropropionic  add  ) 

:^lorop^enol(yaceIlC  acid 

inolanMne  2.4-dicM(xop*ienoi(yacetate 

:Morophenoxyacetic  aod 

rt-1,3-propylenediamine  2.4-dichtorophenoTyace<ate 

Jikxophenoxyacetic  aod 

rt-i.S-propylenediamioe  2.4-dichlc«)p^eflOxyace^ate 

^titorophenoxyacetic  acid 

A-I.S-propylenediamine  2.4-dichlo<'Ophenoi(yacetate 

iethy«  0^2-<sopropyl-6-«nethyl-4-pyr«ndinyl)  phosphoroltiioate 


D  lames  A. 
above. 
25. 1992. 
le  request 
the 

uest  listed 
have  been 
ion  action, 
tion  and  all 
jr 
oiling.  The 

0  include  a 
(istration 
tplicable 

s. 

1  of  Existing 

illation  will 
n  order. 
quested 
permit 
i  and 
he 

;ar  after  the 
tocks  are 
iticide 
in  the 
e  been 
sed  for 
e  date  of 
5s  the 
■  apply. 
!  hands  of 
buted.  sold 
exhausted, 
le  and  ude 
ed  label 
iroduct(s]. 
ules  will  be 
more 

ducts  or 
y  been 
M  actions, 
itiHed 


significant  potential  risk  concerns 
associated  with  a  particular  chemical. 

Dated:  October  28. 1991. 

Susan  H.  Way  land. 

Acting  Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  91-28484  Filed  11-25-91;  a45  am) 

BILLING  CODE  6S60-50-F 

(OPP-180855:  FRL  4003-7] 

Emergency  Exemption  for  the  use  of 
Maneb;  Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  to  the  Florida  Department  of 
Agriculture  and  Consumer  Services 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  fungicide  maneb 
(CAS  12427-38-2)  to  treat  17.325  acres  of 
peppers  to  control  bacterial  spot 
[Xanthomonas  campestris  pv. 
vesicatoria)  and  to  treat  7,950  acres  of 
lettuce  (both  head  and  leaf)  to  control 
downy  mildew  [Bremia  lactucae).  These 
exemptions  authorized  the  use  of  maneb 
from  October  29, 1991,  to  June  30, 1992. 
Both  the  incoming  request  and  the 
Action  Memorandum  granting  the 
request  are  available  for  public  review 
at  the  address  below  for  the  Public 
Docket  and  Freedom  of  Information 
Section. 

The  specific  exemptions  are  for  the 
use  of  a  chemical  which  is  the  subject  ot 
a  Special  Review.  Normally,  in 
accordance  with  40  CFR  166.24,  EPA 
would  solicit  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption.  However,  in  this 
instance  the  Agency  inadvertently  failed 


to  do  so.  Although.  EPA  has  already 
authorized  the  use  of  maneb  in  Florida, 
due  to  the  8  -month  duration  of  the 
exemption,  the  Agency  is  soliciting 
public  comment  on  whether  or  not  the 
use  of  maneb  should  be  allowed  to 
continue  in  Florida. 

DATES:  Comments  must  be  received  on 
or  before  December  12, 1991. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  •'OPP-180855."  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  wTitten 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins.  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW„  Washington,  DC 
20460,  Office  location  and  telephone 
number:  Rm.  716,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
(703-557^359). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  four  registered 
maneb  products  on  peppers  to  control 
bacterial  spot  and  on  lettuce  to  control 
downy  mildew.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 


On  December  20, 1989,  the  EPA 
published  in  the  Federal  Register 
"Ethylene  Bisdithiocarbamate;  Notice  of 
Preliminary  Determination  to  Cancel 
Certain  Registrations,  Notice  of 
Technical  Support  Document  and  Draft 
Notice  of  Intent  to  Cancel".  EPA 
reviewed  the  registered  EBDC  fungicides 
(maneb,  manCozeb,  metiram,  nabam. 
and  zineb)  and  concluded  that  the  risks 
from  continued  use  of  EBDCs 
outweighed  the  benefits.  The  EBDCs 
pose  carcinogenic  risks  to  consumers 
from  dietary  exposure  and  risks  of 
carcinogenic,  developmental  and  thyroid 
effects  to  mixers,  loaders,  and 
applicators  of  these  pesticides.  Prior  to 
the  notice,  the  four  major  registrants  of 
the  EBDC  fungicides  voluntarily 
withdrew  42  of  the  55  food  use 
registrations,  including  peppers  and 
lettuce.  As  a  result  of  the  voluntary 
withdrawal,  after  January  1, 1990, 
growers  were  only  able  to  purchase 
EBDC  fungicides  labeled  for  13  crops: 
almonds,  bananas,  potatoes,  sugar 
beets,  sweet  com,  asparagus, 
cranberries,  figs,  grapes,  onions, 
peanuts,  tomatoes,  and  wheat.  Since 
December  31, 1989,  growers  have  been 
using  existing  stocks  of  labeled 
materials  purchased  prior  to  December 
1989  to  obtain  adequate  control  of 
bacterial  spot  on  peppers  and  downy 
mildeVv  on  lettuce.  These  stocks  have 
been  depleted  leaving  growers  with  no 
means  of  controlling  bacterial  spot  or 
downy  mildew  for  the  1991-1992  season. 

Since  the  voluntary  action,  both  the 
registrants  and  the  affected  commodity 
groups  have  obtained  and  submitted 
additional  infohnation  to  the  EPA. 
According  to  the  Applicant,  data 
generated  through  the  Market  Basket 
Survey  by  the  EBDC/ETU  Task  Force 
and  submitted  to  the  EPA  as  part  of  the 
Special  Review  clearly  indicates  an 
acceptable  level  of  carcinogenic  dietary 
risk  for  these  uses.  It  is  the  Applicant's 
opinion  that  when  EPA  completes  the 
EBDC  Special  Review  peppers  and 
lettuce  will  be  among  the  crops 
identified  as  appropriate  crops  to  be  put 
back  onto  the  EBDC  labels. 

Growers  who  plan  to  plant  a  fall  crop 
of  peppers  or  lettuce  do  not  have  an 
effective  means  of  preventing  epidemic 
disease  outbreaks  of  bacterial  spot  or 
downy  mildew.  The  only  way  Florida 
growers  can  adequately  manage  this 
situation  is  to  be  allowed  to  use  Maneb 
under  an  emergency  exemption  until  a 
final  decision  is  reached  about  future 
uses  of  EBDC  fungicides. 

Bacterial  spot  is  the  most  serious 
pepper  disease  in  Florida.  It  affects 
stems,  leaves,  and  fruit.  Yields  may  be 
indirectly  affected  as  a  result  of 
defoliation  or  directly  affected  because 


of  disease  or^he  fruit  itself.  Because 
bacterial  spot  is  so  difficult  to  control,  it 
is  one  of  the  major  yield  limiting  pepper 
pests. 

Downy  mildew  is  a  disease  of  lettuce 
found  througbQut  the  lettuce  production 
areas  in  the  United  States.  Up  until  the 
early  eighties,  downy  mildew  was 
controlled  through  the  use  of  resistant     ' 
varieties.jln  1980.  varieties  tfcat  were 
previously  tolerant  began  to  exhibit 
symptoms  of  the  disease.  In  1983, 
metalaxyl  was  registered  for  use  on 
head  lettuce.  Subsequently,  strains  of 
metalaxyl  resistant  downy  mildew 
developed  in  California.  Florida  did  not 
have  a  problem  with  metalaxyl  resistant 
strains  of  downy  mildew  until  1989.  The 
Florida  resistant  strain  is  identical  to  the 
California  strain  and  is  suspected  to 
have  come  from  California  on  infected 
plant  material. 

The  Agency  granted  the  specific 
exemptions  for  the  use  of  maneb 
because  an  emergency  situation 
appeared  to  exist  in  that  the  registered 
alternatives  do  not  provide  adequate 
control  of  the  pest  under  the  current 
conditions  and  that  in  the  absence  of 
EBDCs.  Florida  pepper  and  lettuce 
growers  could  be  expected  to  incur  yield 
losses  that  would  lead  to  a  significant 
economic  loss.  The  voluntary 
withdrawal  of  the  use  of  maneb  on 
peppers  and  lettuce  combined  with  the 
depletion  of  the  existing  stocks  of 
labeled  material  purchased  prior  to 
December  1989.  has  left  growers  with  no 
effective  means  of  control.  This  lack  of 
an  effective  means  of  control  is 
expected  to  cause  pepper  and  lettuce 
growers  in  Florida  to  suffer  significant 
yield  losses. 

The  carcinogenic  risk  estimates  and 
margin  of  exposure  for  developmental 
toxicity  and  for  thyroid  effects  for  a 
Single  year's  use  under  an  emergency 
exemption  indicate  that  the  proposed 
use  is  not  anticipated  to  pose  an 
unreasonable  risk  to  the  public  health. 
The  proposed  use  is  not  expected.to 
pose  an  unreasonable  ri^  to  the 
environment. 

Maneb  will  be  applied  at  the 
maximum  rate  of  1.6  lbs.  active 
ingredient  per  acre  with  a  maximum  of  8 
applications  on  17,325  acres  of  peppers. 
This  amounts  to  221,760  pounds  of 
active  ingredient.  A  7-day  pre-harvest 
interval  will  be  observed.  On  lettuce, 
maneb  will  be  applied  at  the  maximum 
rate  of  1.6  lbs.  active  ingredient  per  acre 
with  a  maximum  of  6  applications  on 
7,950  acres  of  lettuce.  This  amounts  to 
76,320  pounds  of  active  ingredient.  A  7- 
day  pre-harvest  interval  will  be 
observed.  This  is  the  first  year  that  the 
Applicant  has  applied  for  specific 
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exemptions  for  the  use  of  maneb  on 
peppers  and  lettuce. 

Although  EPA  has  already  authorized 
the  use  of  maneb  in  Florida,  due  to  the 
B-month  duration  of  the  exemption  the 
Agency  is  soliciting  public  comment  on 
whether  or  not  the  use  of  maneb  should 
be  allowed  to  continue  in  Florida. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

Dated:  November  B.  1991. 

Anne  E.  Lindsay. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

IFR  Doc.  91-28485  Filed  11-28-91:  8:45  am] 

WLUNG  CODE  WtO^O^ 


(OPP-42067A;  FRL-3939-7] 

Shoshone-Bannock  Tribes,  Notice  of 
Approval  of  Shoshone-Bannock  Tribal 
Certification  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of  Tribal 
Plan. 

SUMMAllv:  In  the  Federal  Register  of 

May  29, 1991.  EPA  announc^  its  intent 
to  approve  the  Shoshone-Bannock 
Tribes'  Plan  for  Certification  of 
Applicators  of  Pesticides  Classified  for 
Restricted  Use.  EPA  hereby  announces 
final  approval  of  this  Tribal  Plan. 
AOOftESSES:  Copies  of  the  Shoshone- 
Bannock  Tribal  Plan  are  available  for 
review  at  the  following  locations  during 
normal  business  hours. 

1.  Shoshone-Bannock  Tribes  Land  Use 
Department.  P.  O.  Box  308,  Fort  Hall, 
ID  83203.  Telephone:  (208)  238-3860. 

2.  Pesticides  and  Toxic  Substances 
Branch.  Air  and  Toxics  Division. 
Region  X.  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle. 
WA  98101.  Telephone:  (206)  553-1980. 

3.  Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs.  Rm. 
1128.  CM  «2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 
Telephone:  (703)  305-5605. 

FOn  FUflTHCfl  nO^ORMATION  CONTACT: 
Allan  Welch.  Pesticides  and  Toxic 
Substances  Branch  (AT-083).  Region  X. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  Seattle.  WA  98101. 
Telephone:  (206)  553-198a 
SUPPLEMENTARY  INfORMATION:  In  the 
Federal  Register  of  May  29. 1991  (56  FR 
24188).  EPA  announced  its  intent  to 
approve  the  Shoshone-Bannock  Tribes' 
Plan  for  the  Certification  of  Applicators 
of  Pesticides  Classified  for  Restricted 
Use.  interested  persons  were  given  30 


days  to  comment.  No  comments  were 
received. 

EPA  therefore  grants  fmal  approval  of 
the  Shoshone-Bannock  Tribal  Plan  for 
Certification  of  Applicators  of  Pesticides 
Classified  for  Restricted  Use. 

Dated:  October  4. 1991. 
Dana  A.  RaMauMen, 
Regional  Administrator.  Region  X. 
[FR  Doc.  91-28486  Filed  11-26-01:  8:45  am| 
■KxiMQ  cone  s«sa  n  t 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PvtHc  Information  Collection 
Requirements  SutmWtted  to  Office  of 
Management  and  Budget  for  Review 

November  20. 199L 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purehased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  2l8t  Street.  NW..  Washington.  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
tl^se  information  collections  should 
contact  fonas  Neihardt  Office  of 
Management  and  Budget,  room  3235 
NEOa  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  number:  3060-0349. 

Tide:  Sections  76.73  and  76.75.  Cable 
TV  EEO  Policy  and  Programs. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  response:  Recordkeeping 
requirement 

Estimated  annual  burden:  5,575 
recordkeepers;  25.36  hours  average 
burden  per  recordkeeper  141.382  hours 
total  annual  burden. 

Needs  and  uses:  Section  76.73 
provides  that  equal  opportunity  in 
employment  shall  be  afforded  by  all 
cable  entities  to  all  qualified  persons 
and  no  person  shall  be  discriminated 
against  in  employment  by  such  entities 
because  of  race,  color,  religion,  national 
origin,  age  or  sex.  Sections  76.73  and 
76.75  require  that  each  cable 
employment  unit  shall  establish, 
maintain  and  carry  out  a  program  to 
assure  equal  opportunity  in  every  aspect 
of  a  cable  entity's  policy  and  practice. 
The  data  is  used  by  cable  entities  in  the 
preparation  of  the  Cable  Television 


Annual  Employment  Report  (FCC  Form 
395-A).  The  data  is  also  used  by  FCC 
staff,  in  field  investigations  involving 
equal  employment  opportunity.  If  this 
program  was  not  maintained  there  could 
be  no  assurance  that  efforts  are  being 
made  to  afford  equal  opportunity  in 
employment. 

OMB  number  3060-0348. 

Title:  Section  76.79,  Records  available 
for  public  inspection. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (ijicluding  small  businesses). 

Frequencv^f  response:  Recordkeeping 
requiremeiH. 

Estimated  annual  burden:  2.144 
recordkeepers,  2  hours  average  burden 
per  recordkeeper,  4,288  hours  total 
annual  burden. 

Needs  and  uses:  Section  76.79  requires 
that  every  cable  employment  unit 
maintain,  for  public  inspection,  a  file 
containing  copies  of  all  annual 
employment  reports  and  related 
documents.  The  data  is  used  by  the 
general  public  to  assess  a  cable  unit's 
EEO  program. 

Federal  Communications  Commission. 
William  F.  Galon.  ^ 

Acting  Secretary. 

[FR  Doc  9^^28516  Filed  11-26-91:  8:45  am| 
BIU.IMO  coorVrit-oi-M 


(Report  Na18«7] 

Petitions  for  Reconsideration  of 
Actions  in  Rule  Making  Proceedings 

Novfcmber  7, 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  December  13. 1991.  See 
S  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

SUBJECT:  Amendment  of  part  73  of  the 
Commission  Rules  to  Permit  Short- 
Spaced  FM  Station  Assignments  by 
Using  Directional  Antennas.  (MM 
Docket  No.  87-m).  Numberof 
Petitions  Received;!. 

SUBJECT:  Resolution  df  Interface 
Between  UHF  Channels  14  and  69 
Adjacent  Channel  Land  Mobile 
Operations.  (MM  Docket  No.  87-465) 
Number  of  Petitions  Received:  3. 
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Annual  Employment  Report  (FCC  Form 
395-A).  The  data  is  also  used  by  FCC 
staff,  in  field  investigations  involving 
equal  employment  opportunity.  If  this 
program  was  not  maintained  there  could 
be  no  assurance  that  efforts  are  being 
made  to  afford  equal  opportunity  in 
employment. 

OMB  number.  3060-0348. 

Title:  Section  76.79.  Records  available 
for  public  inspection. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (ijicUujing  small  businesses). 

Frequency^f  response:  Recordkeeping 
requiremem. 

Estimated  annual  burden:  2.144 
recordkeepers,  2  hours  average  burden 
per  recordkeepen  4.288  hours  total 
annual  burden. 

Needs  and  uses:  Section  76.79  requires 
that  every  cable  employment  unit 
maintain,  for  public  inspection,  a  file 
containing  copies  of  all  annual 
employment  reports  and  related 
documents.  The  data  is  used  by  the 
general  public  to  assess  a  cable  unit's 
EEO  program. 

Federal  Communications  Commission. 
William  F.  Catoo.  ^ 

Acting  Secretary. 
(FR  Doc  9^28516  Filed  11-26-91.  8:45  am) 

MujNo  coorWit-oi-« 


(ftaportNa1M7] 

Petitions  for  Reconsideration  of 
Actions  in  Rule  Making  Proceedings 

Novtmber  7. 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  December  13, 1991.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

SUBJECT:  Amendment  of  part  73  of  the 
Commission  Rules  to  Permit  Short- 
Spaced  FM  Station  Assignments  by 
Using  Directional  Antennas.  (MM 
Docket  No.  87-m).  Numberef 
Petitions  Received;!. 

SUBJECT:  Resolution  df  Interface 
Between  UHF  Channels  14  and  69 
Adjacent  Channel  Land  Mobile 
Operations.  (MM  Docket  No.  87-465J 
Number  of  Petitions  Received:  3. 
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SUBJECT:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Culebra  and  Vieques, 
Puerto  Rico,  Christiansted,  Virgin 
Virgin  Islands)  (MM  Docket  No.  8&- 
495.  RM  Nos.  6940  &  7272).  Number  of 
Petitions  Received:  1. 

SUBJECT:  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Permit  the 
Short-Spacing  of  Specialized  Mobile 
Radio  System  Upon  Concurrence  from 
Co-Channel  Licensees  (MM  Docket 
No.  90-34).  Number  of  Petitions 
Received:  4. 

Federal  Cqnununications  Commission. 

Wil|<aSF.t:alon, 

Acting  Secretary. 

(FR  Doc.  91-28517  Filed  11-26-9!;  8.45  am) 

BIUJNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-923-DR] 

New  Hampshire;  Major  Disaster  and 
Related  Determinations 

AOENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-923-DR).  dated  November  13, 
1991.  and  related  determinations. 
dated:  November  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  November  13, 1991,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-288,  as  amended  by 
Public  Law  100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire 
resulting  from  a  major  coastal  storm  on 
October  30, 1991.  through  and  including 
October  31, 1991,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Individual 
Assistance  end  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  l>e 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Ptiblic  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Richard  H.  Strome  of 
the  Federal  Emergency  Management 
Alpncy  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster.  ' 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Rockingham  County  for  Individual 

Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 
Agency. 
(FR  Doc.  91-28464  Filed  11-26-91;  &45  am) 

WLUNG  COOE  •71«-«>-M 


[FEMA-922-DR] 

Washington;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-922-DR).  dated  November  13, 
1991,  and  related  determinations. 
dated:  November  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  November  13, 1991,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-288,  as  amended  by 
Public  Law  100-707).  aaffSllows: 


J 


I  have  determined  that  the  damage  in 
certain  areas  of  the  Stale  of  Washington, 
resulting  fram  fire  occurring  October  16 
through  and  including  October  24. 1991.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  1. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Washington.  This  major 
disaster  declaration  u<$ersedes  and  rescinds 
fire  suppression  declvation  FEMA-2079-FSA 
of  October  18. 1991.    ' 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  Assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaratioi% 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Mr,  Richard  A.  Buck  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  ^o  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Spokane.  Stevens.  Lincoln. 

and  Fend  Oreille  for  Individual  Assistance 

and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
8^516.  Disaster  Assistance.) 
WaUaca  E  Stickmy. 

Director  Federal  Emergency  Managewent 
Agency. 

(FR  Doc.  91-28465  Filed  11-26-fll;  a45  am| 
BtLUNQ  cooc  sris-oa-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  FMed;  City  of  Long 
Beach,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
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Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section^before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002491-006 

Title:  Amended  and  Restated 
Preferential  Assignment  Agreement 
between  City  of  Long  Beach  and 
International  Transportation  Service, 
Inc. 

Parties:  g 

City  of  Long  Beach 

International  Transportation  Service, 
.      Inc.  (I.T.S.) 

Synopsis:  The  Agreement,  filed 
November  18, 1991.  adds  additional 
areas  to  be  used  by  I.T.S.  for  the 
terminal  premises,  revises  the  rent 
payable  for  the  use  of  the  terminal, 
eliminates  obsolete  provisions  and 
restates  the  Agreement. 

Agreement  No.:  224-200349-001 

Title:  Marine  Terminal  Lease 
Agreement  between  City  of  Salem 
Municipal  Port  Authority  and  Salem 
Marine  Terminal  Corporation. 

Parties: 

City  of  Salem  Municipal  Port 

Authority 
Salem  Marine  Terminal  Corporation 

("SMTC") 
Salem  Stevedoring  Corp.  ("SSC") 
Synopsis:  The  Agreement,  filed 
November  18, 1991,  provides  for  the 
assignment  of  all  of  UlP  right,  title  and 
interest  of  SMTC  to  SSC. 

Agreement  No.:  224-200349-002 
Title:  Marine  Terminal  Lease 
Agreement  between  City  of  Salem 
Municipal  Port  Authority  and  Salem 
Marine  Terminal  Corporation. 
Parties: 

City  of  Salem  Municipal  Port 
Authority 

Salem  Marine  Terminal  Corporation 
("SMTC") 

Salem  Stevedoring  Corp.  ("SSC") 

Synopsis:  The  Agreement,  filed 
November  18, 1991,  is  a  primary 
"Collateral  Agreement  of  Assignment" 
in  which  SSC  grants  SMTC  a  security 
interest  in  the  Lease  Agreement.  This  is 
to  secure  the  performance  by  SSC  and 
Salem  Port  Devdopment  Corp.,  under 
certain  other  agreements  to  which  each 
is  a  party. 

Agreement  No.:  224-200349-003. 


Title:  Marine  Terminal  Lease 
Agreement  between  City  of  Salem 
Municipal  Port  Authority  and  Salem 
Marine  Terminal  Corporation. 

Parties: 

City  of  Salem  Municipal  Port  - 
Authority 

Salem  Marine  Terminal  Corporation 
("SMTC") 

Salem  Stevedoring  Corp.  ("SSC") 

Synopsis:  The  Agreement,  filed 
November  18, 1991,  is  a  secondary 
"Collateral  Assignment"  in  which  SMTC 
grants  Monte  Dei  Paschi  Di  Siena  a 
security  interest  in  the  Collateral 
Assignment  to  SMTC.  This  is  to  secure 
the  performance  by  SMTC  and  the  fifty/ 
fifty  partnership  under  certain  other 
agreements  to  which  each  is  a  party. 

Agreement  No.:  212-009847-028. 

Title:  U.S.  Atlantic  Coast/Brazil 
Agreement. 
-     Parties: 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  de  Navegacao  Maritime 
Netumar 

Companhia  de  Maritima  Nacional 
-y  American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  current  98  percent 
carrying  rate  to  June  30, 1992.  It  would 
divide  calendar  year  1992  into  two  six- 
month  pool  periods,  and  would  provide 
for  a  90-day  notice  period  prior  to  a 
party's  withdrawal  from  the  Agreement. 

Agreement  No.:  212-009848-027. 

Title:  U.S.  Gulf  Ports/Brazil 
Agreement. 

Parties: 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  de  Maritima  Nacional 

American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  establish  two  six-month  pool 
periods  for  calendar  year  1992,  and 
would  establish  a  95  percent  carrying 
rate  for  the  first  1992  pool  period,  as 
well  as  provide  notice  periods  for 
withdrawal  from  the  Agreement.  The 
amendment  would  also  extend  the 
Agreement's  alternate  coast  service  and 
special  forfeiture  provisions  through 
1992. 

Agreement  No.:  212-010027-034. 

Title:  Brazil/U.S.  Atlantic  Coast 
Agreement. 

Parties:  *> 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  de  Navegacao  Maritima 
Netumar 

Companhia  de  Maritima  Nacional 

American  Transport  Lines,  Inc. 

Empresa  Lineas  Maritimas  Argentinas 
S/A 


A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I.  ("Bottacchi")  . 

Synopsis:  The  proposed  amendment 
would  establish  two  six-month  pool 
periods  for  calendar  year  1992  and 
would  decrease  the  special  carrying  rate 
of  100  percent  to  98  percent  for  the  first 
1992  pool  period.  The  amendment  would 
also  permit  withdrawal  from  the 
Agreement  on  short  notice  during  the 
first  1992  pool  period  and  would  delete 
Bottacchi  as  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  212-011213-024. 
Title:  Spain-Italy/Puerto  Rico  Island 
Pool  Agreement. 
Parties: 

Compania  Transatlantica  Espanola, 

S.A. 
d'Amico  Societa  de  Navigazione, 

S.p.A. 
Nordana  Line  A/S 
Sea-Land  Service,  Inc. 

Synopsis:  This  modification  revises 
the  Agreement  by  adding  a  new  pool 
period  to  cover  the  period  of  January  1. 
1992  through  June  30, 1992.  Additionally, 
corresponding  changes  have  been  made 
to  provide  that  no  member  may 
withdraw  from  the  Agreement  or  any 
pool  section  until  June  30, 1992. 

Dated:  November  21, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  91-28445  Filed  11-26-91;  8:45  am] 
BILUNG  CODE  673IM)1-« 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Alaska  Sightseeing 
Tours/Cruise  West,  Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Alaska  Sightseeing  Tours/Cruise  West, 
Inc.  and  West  Travel,  Inc.,  Fourth  and 
Battery  Bldg..  #700.  Seattle. 
Washington  98121. 

Vessel:  Spirit  of  Discovery. 


ay,  November  27,  1991  /  Notices 
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A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I.  ("Bottacchi")  . 

Synopsis:  The  proposed  amendment 
would  establish  two  six-month  pool 
periods  for  calendar  year  1992  and 
would  decrease  the  special  carrying  rate 
of  100  percent  to  98  percent  for  the  first 
1992  pool  period.  The  amendment  would 
also  permit  withdrawal  from  the 
Agreement  on  short  notice  during  the 
first  1992  pool  period  and  would  delete 
Bottacchi  as  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  212-011213-024. 
Title:  Spain-Italy/Puerto  Rico  Island 
Pool  Agreement. 
Parties: 

Compania  Transatlantica  Espanola, 

S.A. 
d'Amico  Societa  de  Navigazione, 

S.p.A. 
Nordana  Line  A/S 
Sea-Land  Service,  Inc. 

Synopsis:  This  modification  revises 
the  Agreement  by  adding  a  new  pool 
period  to  cover  the  period  of  January  1, 
1992  through  June  30, 1992.  Additionally, 
corresponding  changes  have  been  made 
to  provide  that  no  member  may 
withdraw  from  the  Agreement  or  any 
pool  section  until  June  30, 1992. 

Dated:  November  21, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  91-28445  Filed  11-26-91;  8:45  am) 
MLUNG  CODE  673IMI1-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Alaska  Sightseeing 
Tours/Cruise  West,  Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Alaska  Sightseeing  Tours/Cruise  West, 
Inc.  and  West  Travel,  Inc.,  Fourth  and 
Battery  Bldg..  #700.  Seattle, 
Washington  98121. 

Vessel:  Spirit  of  Discovery. 


Dated:  November  22. 1991. 
|oseph  C  Polking, 
Secretary. 
I  PR  Doc.  91-28461  Filed  11-28-91:  8:45  am) 

^ILUNG  COOe  C730-01-M 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance):  Danish  Cruise  Lines, 
Inc. 

!      Notice  is  hereby  given  that  the 
following  have  been  issued  a  certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Danish  Cruise  Lines.  Inc.,  Metro  Office 
Park,  Calle  1,  Lot  11.  Suite  4, 
Guaynabo.  Puerto  Rico  00968. 
Vessel:  Scandinavian  Song. 

Dated:  November  22, 1991. 
loseph  C.  Polking, 
Secretary. 
|FR  Doc.  91-28462  Filed  11-26-91:  8:45  am) 

BILUNG  COOE  6730 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  October 
1,1991 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information, 
there  isset  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  October  1, 1991."  The  Directive 
was  issued  to  the  Federal  Reser\'e  Bank 
of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
has  been  mixed,  but  it  suggests  on  balance 
that  economic  activity  has  been  expanding  at 
a  moderate  pace.  Total  nonfarm  payroll 
employment  changed  little  over  July  and 
August,  and  the  civilian  unemployment  rate 
was  6.8  percent  in  both  months.  Employment 
in  manufacturing  continued  to  advance  in 
August,  and  industrial  production  posted  a 
further  rise  after  several  months  of  sizable 
gains.  Consumer  spending  increased 
considerably  on  balance  in  ]uly  and  August. 
Recent  data  on  orders  and  shipments  of 
nondefense  capital  goods  point  to  a  small 
increase  in  real  outlays  for  business 
equipment,  but  nonresidential  construction 


'Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  Octol>er  1. 1991.  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System,  Washington,  DC 

aosst. 


has  remained  weak.  Housing  starts  rose  only 
slightly  further  in  )uly  and  August  after 
increasing  appreciably  on  balance  since 
January.  The  nominal  U.S.  merchandise  trade 
deficit  widened  substantially  in  |uly  and  was 
considerably  above  its  average  rate  in  the 
second  quarter.  Increases  in  consumer  prices 
have  been  small  in  recent  months,  owing  to 
declines  in  food  and  energy  prices. 

Most  interest  rates  have  declined  further 
since  the  Committee  meeting  on  August  20. 
The  Board  of  Governors  approved  a 
reduction  in  the  discount  rate  fron  5-1/2  to  5 
percent  on  September  13.  The  trade-weighted 
value  of  the  dollar  in  terms  of  the  other  G-10 
currencies  fell  sharply  over  the  intermeeting 
period;  much  of  the  drop  retraced  the 
previous  run-up  associated  with  the 
attempted  coup  in  the  Soviet  Union  that 
began  shortly  before  the  August  Committee 
meeting. 

After  contracting  in  July,  M2  was  atmut 
unchanged  in  August  and  September.  M3 
declined  further  in  July  and  August  and  is 
indicated  to  have  changed  little  in  September. 
For  the  year  thus  far.  expansion  of  M2  and 
MS  has  been  at  the  lower  end  of  the 
Committee's  ranges. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtheranqe  of  these 
objectives,  the  Committee  at  its  meeting  in 
)uly  reaffirmed  the  ranges  it  has  established 
in  February  for  growth  of  M2  and  M3  of  2-1/2 
to  6-1/2  percent  and  1  to  5  percent, 
respectively,  measured  from  the  fourth 
quarter  of  1990  to  the  fourth  quarter  of  1991. 
"The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was 
maintained  at  4-1/2  to  8-1/2  percent  for  the 
year.  For  1992,  on  a  tentative  basis,  the 
Committee  agreed  in  July  to  use  the  same 
ranges  as  in  1991  for  growth  in  each  of  the 
monetary  aggregates  and  debt,  measured 
from  the  fourth  quarter  of  1991  to  the  fourth 
quarter  of  1992.  With  regard  to  M3,  the 
Committee  anticipated  that  the  ongoing 
restructuring  of  thrift  depository  institutions 
would  continue  to  depress  the  growth  of  this 
aggregate  relative  to  spending  and  total 
credit.  The  behavior  of  the  monetary 
aggregates  will  continue  to  t>e  evaluated  in 
light  of  progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  Depending  upon  progress 
toward  price  stability,  trends  in  economic 
activity,  the  behavior  of  the  monetary 
aggregates,  and  developments  in  foreign 
exchange  and  domestic  financial  markets, 
slightly  greater  reserve  restraint  might  or 
slightly  lesser  reserve  restraint  would  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  of  M2 
and  MS  over  the  period  from  September 
through  December  at  annual  rates  of  about  3 
and  1-1/2  percent,  respectively. 


By  order  of  the  Federal  Open  Market 
Committee,  November  21. 1991. 
Normand  Beniard, 

Deputy  Secretary.  Federal  Open  Market 
Committee. 
|FR  Doc.  91-28443  Filed  11-26-91;  8:45  am) 

■NXma  CODE  WIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 


Federal  Allotments  to  States  for  Social 
Services  Expenditures,  Pursuant  to 
Title  XX,  Block  Grants  to  States  for 
Social  Services;  Promulgation  for 
Fiscal  Year  1993  ,^ 

agency:  Administration  for  Children 
and  Families,  Departmenfof  Health  and 
Human  Services. 

ACTION:  Notificaiion  of  Allocation  of 
State  Title  XX— feocial  Services  Block 
Grant  Allotments  for  Fiscal  Year  1993. 

SUMMARY:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1993,  pursuant  to  Title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  for  the  fiscal  year.  If 
Congress  enacts  and  the  President 
approves  an  amount  different  from  the 
authorization,  the  allotments  will  be 
adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bryant  Tudor.  (202)  245-6275. 
SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2.8  billion  for 
Fiscal  Year  1993  and  provides  that  il  be 
allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receives  an  amount  which 
bears  the  same  ratio  to  $2.8  billion  as  its 
allocation  for  Fiscal  Yg3ri981  bore  to 
$2.9  billion. 

(2)  American  Samoa  receives  an 
amount  which  bears  the  same  ratio  to 
the  amount  allotted  to  the  Northern 
Mariana  Islands  as  the  population  of 
American  Samoa  bears  to  the 
population  of  the  Northern  Mariana 
Islands  determined  on  the  basis  of  the 
most  recent  data  available  at  the  time 
such  allotment  is  determined. 

(3)  The  remainder  of  the  $2.8  billion  is 
allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 
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For  Fiscal  Year  1993,  the  allotments 
are  based  upon  the  Bureau  of  Census 
pdpulation  statistics  contained  in  its 
report  "CensusPopuIation — Housing" 
(CPH-L-4.  Summer  1991)  and  "Census 
Bureau  Press  Releases"  (CB  91-242  and 
CB  91-243,  luly  21. 1991),  which  is  the 
most  recent  data  available  from  the 
Department  of  Commerce  at  this  time  as 
to  the  population  of  each  State. 

EFFECTIVE  DATE:  The  allotments  shall  be 
eflective  October  1. 1992. 

Fiscal  Year  1993  Federal  Allotments  to 
States  for  Social  Services— Titi«  XX 
Stock  Grants 


Fiscal  Year  1993  Federal  Allotments  to 
States  for  Social  Services — Title  XX 
Block  Grants — Continued 


Total 

Alabama 

Alaska 

——. 

$2,800,000,000 

45.239,868 

6157  369 

American  Samoa  ,j 

Arizona a -    ■ 

104,168 
41  030467 

Arkansas 



26.319,953 

Ca  lifomia ... 

Colorado 

Connecticut ,™ 

Delaware 

Dist.  of  Col 

Florida 

Georgia —    _           ^. 
Guam ■- 

e 

333.169.627 

38,877.042 

3a/He,«75 

7,456,014 

a795.496 

144.843.705 

72,522,600 

482.759 

Hawaii  ,  ,, .„, 

V/.-^  404,299 

Irlahn                         

llu!73.S63 

lllinnj^ 

127  972,514 

InHiann 

62.066,278 

Iowa .._ WW-. 

Kansas „™„™_™„„ 

Kentucky.    .-...    ....„.„ 

L,ouisiana  . _..     „_„_.. 

Main*           ^ , 



31,089,115 
27.741.745 
41.254.371 
47.243,812 
13  747  7Z5 

Mury'(nn<]   

53.524328 

Massarh^settfr 

67,350,420 

Mir.hjg^n 

104  059.533 

Minnesota _       ..    ._ 

48.979  070 

Mississippi 

Miftsniiri     

28,805  291 

57.285,8» 
8.944  J78 

Mnnljtn;^  „ 

NVhr^ffka 

17  866  OSl 

Nevada „.. 

13456.650 

New  Hampshire 

fiew  Jersey 

12.415,495 
86  539  020 

NEw  Mexico _. 

New  York 

North  Carolina 

North  Dakota  „ ' 



16,960,752 

201,401,938 

74,213,087 

7,153,743 

No.  Mariana  Islands 

96352 

Dhin 

121.434.508 
3.'i.22ai50 
31.816804 

nklahnnui  . 

Drpgnn  _ 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota ^ 



133.021.557 

14,482.759 

11,228,802 

39.037.718 

7791  870 

Tenn<><MPi> 

54  590  060 

Texas ,, 

190  173.135 

Utah.    .     ..    .. 

1^280.357 

6..102a07 

482,759 

Vprmont ,    , 

Virgin  IslanHv  , 

Virginia     ,  .     _  _,  , 

69.264.802 

Washington „ _._ 

West  Virginia _ 

54,487.116 
20,073  022 

Wisconsin 

54.766,997 

Wyoming 


5.082.628 


Dated:  November  13. 1991. 
Eunice  S.  Thomas, 

Director,  Office  of  Community  Services. 
|FR  Doc.  91-28437  Filed  11-26-01^8:45  am] 


Bnj.lNG  CODE  4130-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA-06O-O0-43S1-12] 

Closure  and  Restrictions  on  PubKc 
Land 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  closure  and 
restrictions  on  public  land  for  the 
protection  and  rehabilitation  of  sensitive 
plant  and  wildlife  resources. 

SUMMARY:  Pursuant  to  the  regulations 
contained  in  43  CFR  8364.1  the  Bureau  of 
Land  Management  is  closing  to 
motorized  vehicle  travel  approximately 
200  acres  of  pubhc  lands  in  and  around 
Sheep  Hole  Oasis,  located  within  the 
Orocopia  Mountains  Wilderness  Study 
Area  (WSA  CDCA  No.  344).  This  closure 
includes  all  dry  canyon  wash  routes  and 
other  trails  except  for  approximately  1/2 
mile  of  the  dry  wash  bed  leading  from 
Hidden  Spring  Canyon  to  ivithin 
approximately  300  feet  from  Sheep  Hole 
Oasis,  which  remains  open  from  ,^ 

November  1  to  June  1.  The  legal 
description  of  the  closure  is  as  follows: 

T.  73.,  R.  lOE.  SBBM.,  Riverside  County. 

California; 
.   Section  2;  SWy«SWy«; 
)  Section  3:  SE  'ASE  V4,  E  V4S W  V«SE  V*: 
f  Section  10:  E\^NEV«NEV«.  NWy4NEV»N 
EV«: 
Section  11:  NWy4NWy4.  WViSWy4NWy4. 

NEV4Swy4Nwy4, 

A  map  of  the  area  described  above 
may  be  viewed  in  the  Resource  Area 
office.  This  closure  is  necessary  to 
prevent  further  deterioration  of  the  soil 
and  vegetation  resources  in  that  area, 
and  to  permit  rehabilitation  of  these 
resources. 

Personnel  that  are  exempt  from  the 
area  closure  include  any  Federal.  State 
or  local  officer,  or  member  of  any 
organized  rescue  or  fire-fighting  force  in 
the  performance  of  an  official  duty,  or 
any  person  authorized  by  the  Bureau. 
DATES:  This  closure  is  effective 
November  27. 1991.  and  shall  remain  in 


effect  until  rescinded  by  the  authorized 
officer. 

PENALTIES:  Violators  are  subject  to  fines 
and/or  imprisonment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  L.  Kaldenberg,  Palm  Springs- 
South  Coast  Resource  Area  Manager, 
63-500  Garnet  Avenue,  P.O.  Box  200a 
North  Palm  Springs.  CA  92258-2000. 
(619)  251-0812. 

Dated:  November  IS,  1991. 
Gerald  E.  Hillier. 
District  Manager. 
|FR  Doc.  91-26420  Filed  11-26-91;  8:45  am) 

BUXINQ  CODE  43l0-40-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Voluntary  Foreign  Aid  Advisory 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA) 
Thursday,  December  12, 1991,  and 
Friday,  December  13, 1991.  Topic  for 
discussion  will  be  Effective 
Development  Strategies  for  the  '90's. 

Date:  December  12, 1991,  2-5:30  p.m. 
December  13, 1991,  9  a.m.-2:30  p.m. 

Place:  State  Department. 

The  meeting  is  free  and  open  to  the  public. 
However,  notification  by  December  9, 1991, 
through  the  advisory  committee  headquarters 
is  required. 

Persons  wishing  to  attend  the  meeting  must 
call  Theresa  Crahiun  or  Susan  Saragi  (202) 
663-2523.  or  facsimile  (202)  663-2629.  Persons 
attending  must  include  their  name, 
organization,  birthdate  and  social  security 
number  for  security  purposes. 

Dated:  November  21. 1991. 
Sally  H.  Montgomery, 

Deputy  Assistant  Administrator,  Private  and 
Voluntary  Cooperation.  Food  and 
Humanitarian  Assistance. 
(PR  Doc.  91-28588  Filed  ll-<26-91:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  394  (Sul>-No.  9)] 

Cost  Ratio  for  Recyclables;  1992 
Determination 

AQBiCv:  Interstate  Commerce 

Commission. 
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effect  until  rescinded  by  the  authorized 
officer. 

PENALTIES:  Violators  are  subject  to  Tines 
and/or  imprisonment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  L.  Kaldenberg,  Palm  Springs- 
South  Coast  Resource  Area  Manager, 
63-500  Camet  Avenue.  P.O.  Box  200a 
North  Palm  Springs.  CA  92258-2000. 
(619)  251-0812. 

Dated:  November  15, 1991. 
Gerald  E.  Hillier. 
District  Manager. 
|FR  Doc.  91-28420  Filed  11-28-91:  8:45  amj 

MLLINQ  CODE  4310-40-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 
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Voluntary  Foreign  Aid  Advisory 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA) 
Thursday,  December  12, 1991,  and 
Friday,  December  13, 1991.  Topic  for 
discussion  will  be  Effective 
Development  Strategies  for  the  '90*8. 

Date:  December  12, 1991,  2-5:30  p.m. 
December  13, 1991.  9  a.m.-2;30  p.m. 

Place:  State  Department. 

The  meeting  is  free  and  open  to  the  public. 
However,  notification  by  December  9. 1991, 
through  the  advisory  committee  headquarters 
is  required. 

Persons  wishing  to  attend  the  meeting  must 
call  Theresa  Graham  or  Susan  Saragi  (202) 
663-2523.  or  facsimile  (202)  663-2629.  Persons 
attending  must  include  their  name, 
organization,  birthdate  and  social  security 
number  for  security  purposes. 

Dated:  November  21. 1991. 
Sally  H.  MontpNnery. 

Deputy  Assistant  Administrator,  Private  and 
Voluntary  Cooperation.  Food  and 
Humanitarian  Assistance. 
|FR  Doc.  91-28588  Filed  U-26-&1:  8:45  amJ 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  394  (Sub-No. «)] 

Cost  Ratio  for  Recyclables;  1992 
Determination 

agency:  Interstate  Commerce 

Commission. 
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action:  Notice  of  rate  caps  and 
initiation  of  first  annual  compliance 
proceeding. 


summary:  The  Commission  has 
calculated  proposed  1992  revenue-to- 
variable  cost  (R/VC)  ratios  as  ceilings 
for  rates  on  nonferrous  recyclables 
under  49  U.S.C.  10731(e).  The  R/VC 
ratios  were  calculated  in  accordance 
with  established  procedures  using  the 
Uniform  Railroad  Costing  System 
(URCS).  Because  URCS  develops 
different  variability  percentages  for 
different  railroads  the  final  rules 
adopted  at  49  CFR  part  1145.  in  Cost 
Ratios  for  Recyclables —  Compliance 
Procedures,  8  I.C.C.2d  182  (1991).  allow 
separate  R/VC  ratio  ceilings  for 
individual  railroads  to  apply  in  the 
context  of  monitoring  compliance.  The 
proposed  national  average  R/VC  ratio  is 
141.0  percent.  Individual  and  regional  R/ 
VC  ratios  are  proposed.  In  addition,  the 
("ommission  is  initiating  the  first  annual 
compliance  proceeding  in  accordance 
with  rules  adopted  in  Ex  Parte  No.  394 
(Sub-No.  3).  supra,  including  the 
schedule  for  completing  the  proceeding. 

EFFECTIVE  DATE:  December  17, 1991. 
unless,  within  that  time,  comments  are 
received  challenging  the  accuracy  of  the 
ratios,  in  which  case  a  further  decision 
will  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  T.  Bono  (202)  275-7354  [TDD  for 
hearing  impaired  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of  >. 
energy  resources. 

Authority:  49  U.S.C.  10321(a],  10731,  5 
U.S.C.  553. 

Decided:  November  20, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland,  |r.. 
Secretary. 

[FR  Doc.  91-28449  Filed  11-2&-91:  8:45  am] 
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(Finance  Docket  No.  31934] 

South  Central  Tennessee  Railroad 
Co.— Lease  and  Operation 
Exemption— CSX  Transportation,  Inc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505.  exempts  South  Central 
Tennessee  Railroad  Company  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343,  et  seq.,  to  lease  and  operate,  as  a 
Class  III  rail  carrier,  an  approximately 
0.72-mile  rail  line  owned  by  CSX 
Transportation.  Inc. 

DATES:  This  exemption  is  effective  on 
December  27, 1991.  Petitions  for  slay 
must  be  filed  by  December  12. 1991  and 
petitions  for  reconsideration  must  be 
filed  by  December  23, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31934  to: 

(1)  Office  of  the  Secretary,  Case  Control 

Branch.  Interstate  Commerce 
Commission,  Washington.  DC 
20423f 

(2)  Petitioners'  representatives,  Fritz  R. 

Kah,  Vemer,  Liipfert,  Bemhard, 
McPherson  and  Hand.  Suite  700.  901 
15th  Street,  NW..  Washington,  DC 
20005.  Charles  M.  Rosenberger.  CSX 
Transportation.  Inc..  500  Water 
Street.  J150.  Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275- 
1721). 

SUPPI.EMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone  (202) 
289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

Decided:  November  20, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L  Strickland.  )r. 

Secretary. 

(FR  Doc.  91-28448  Filed  11-28-91;  8:45  amJ 
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DEPARTMENT  OF  LABOR 
Bureau  of  Labor  Statistica 

State  Research  Advisory  Committee^ 
on  Occupational  Safety  and  Health 
Statistics;  Meeting 

The  State  research  Advisory 
Committee  on  Occupational  Safety  and 
Health  Statistics,  established  to  make 
recommendations  to  the  Bureau  of  Labor 
Statistics  on  proposals  for  the  redesign 
of  the  Bureau's  safety  and  health 
statistics  program,  will  meet  on 
December  10, 1991.  The  Committee  will 
meet  at  the  Hotel  Westcourt,  10220  N. 
Metro  Parkway  East.  Phoenix.  Arizona 
85051.  The  meeting  will  be  held  from 
8:30  a.m.  until  5  p.m.  in  the  hotel's 
Grande  Ballroom. 

The  redesign  of  the  Bureau'l|Bafety 
and  health  statistical  program  and  plans 
for  implementation  will  be  discussed, 
including  a  review  of  pilot  projects, 
computer  hardware  and  software  design 
and  tests,  and  State  participation. 

The  public  is  invited  to  attend.  It  is 
suggested  that  persons  planning  to 
attend  as  observers  contact  William 
Eisenberg,  commiltee  liaison,  on  (202) 
501-6467.  Official  records  of  the  meeting 
will  be  available  for  public  inspection  at 
the  General  Accounting  Office  Building, 
room  2870.  441  G  Street,  NW., 
Washington,  DC  20212." 

Due  to  scheduling  difficulties,  we  are 
unable  to  providp-the  full  15  days  of 
advance  not><;eof  this  meeting. 

Signed  at  Washington,  DC.  this  20th  day  of 
November  1991. 

Janet  L  Norwood. 

Commissioner  of  Labor  Statistics. 

[FR  Doc.  91-28481  Filed'll-28-91:  8:45  amj 
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NATIONAL  COMMUNICATIONS    ~ 
SYSTEM 

Meeting;  Industry  Executhfe 
Subcommittee  of  the  National  Securtty 
Telecommunicationa  Advisory 
Committee 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Wednesday. 
December  11, 1991,  from  9  a.m.  to  1:15 
p.m.  The  meeting  will  be  held  at  the 
Mitre-Hayes  Building,  7525  Colshire  Dr.. 
McLean.  VA  27006.  The  agenda  is  as 
follows:  • 


etii2 
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A.  Administrative  Remoriu/NSTAC  XIV 

Update 
&  Network  Security 

C.  Membership  Issues  (Energj-.  OWC/PWC. 
TSPOversigtil) 

D.  Operations  Wofiing  Group  (OWC) 

E.  Plans  Working  Croup  (PWG| 

F.  National  Level  Program  (NLP)  Status 
Briefing 

C.  TSP  Oversight  Committee  Report 
H.  National  Coordinating  Center  (NCC) 
Status  Update 

Due  to  the  requirement  to  discuss 
classified  inforaiatioa  in  {xmjunction 
with  the  issues  listed  above,  the  meeting 
will  be  dosed  to  the  public  in  the 
interest  of  National  Defetise.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (703)  892-9274  or  write 
the  Manager.  National  Communications 
System,  701  S.  Court  House  Rd.. 
Arlington,  VA  22202-2199. 

Bevwely  Sampaoa. 

Federal  Register  Liaison  Officer. 

Dennis  I.  Panont. 

Captain.  USN.  Assistant  Maaager,  ACS  Joint 
Secretariat 

|FR  Doc  91-28477  Filed  11-2S-91: 8:4$  an) 
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NATIONAL  SaENCC  FOUNDATION 

Permit  Issued  Under  the  Antsrctlc 
Conservstion  Act  of  1»7t 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMAflY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Charles  E,  Myers.  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation,  Washington.  DC 
20550. 

SUPPt^MENTARY  INFORMATION:  On 
October  17. 1991.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Renter  of  permit  applications 
received.  A  permit  was  issued  to  Natalie 
P.  Goodall  on  November  2a  1991. 

Ckwies  E.  Myers. 

Permit  Office  Division  of  Polar  Programs. 
(FR  Doc.  91-28450  Filed  11-28-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

{Docket  No.  Se-2S7| 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Public  Service  Company  of  Colorado; 
Fort  St.  Vrain  Nuclear  Generating 
Station 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
55.45(b).  10  CFR  55.33(a)(2).  10  CFR 
55.59(a)(2).  (c)(2).  (c)(3),  and  (c)(4)  to  the 
Public  Service  Company  of  Colorado 
(PSC  or  the  licensee)  for  possession  of 
the  Fort  St.  Vrain  Nuclear  Generating 
Station,  Unit  1  (the  facility]  located  in 
Weld  County,  Colorado. 

Enviroomental  AMessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  55.45(b).  55.33(aH2).  S5.S9(aK2).  and 
S5.59(€}(3)  to  the  extent  that  these 
regulations  require  the  use  of  a 
simulation  facility  in  implementing 
operating  tests  and  on-the-job  training. 
Additionally,  the  proposed  action  would 
grant  an  exemption  from  10  CFR 
55.59(a)(2).  (c)(2).  (c)(3).  and  (c)(4)  to  the 
extent  that  these  regulations  apply  to 
requalification  requirements  specific  to 
power  operations  of  a  nuclear  facility. 
By  letter  dated  November  9, 1990,  PSC 
requested  an  exemption  from  the  above 
specified  requirements  of  10  CFR  part  55 
related  to  the  use  of  a  simulation  facility 
injmplementing  operating  tests  and  on- 
the-job  training.  The  U.S.  Nuclear 
Regulatory  Commission  (NRC)  is  further 
proposing  related  action  which  includes 
an  exemption  from  the  regulations  that 
apply  to  requalification  requirements 
specific  to  power  operations  of  a  nuclear 
facility.  The  NRC  has  proposed  this 
related  action  due  to  its  practicality  and 
close  relation  to  the  intent  of  the 
Ucensee's  November  9, 1990  request. 

The  Need  for  the  Proposed  Action 

The  requirements  of  10  C¥R  part  55 
for  a  simulation  facility  are  designed  for 
operating  power  reactors.  There  are  no 
plant-referenced  simulator  devices  that 
reflect  the  current  partially  defueled  and 
permanently  8hutdo%vn  condition  of 
FSV.  Likewise,  the  requaliHcation 
requirements  of  10  CFR  55.59  are        * 
designed  for  the  complex  operations 
associated  with  an  operating  plant  from 
start-up  through  full-power  operation. 
The  licensee  ceased  power  operation  at 
FSV  on  August  18, 1989.  In  addition,  the 
Commission  issued  a  possession  only 


license  on  May  21, 1991.  preventing 
operation  of  the  FSV  reactor. 

In  the  partially  defueled  and 
permanently  shutdown  condition,  the 
principal  operator  activity  will  be  to 
complete  the  defueling  of  the  reactor 
and  to  monitor  the  spent  fuel  storage 
well  to  assure  the  continued  safe  storage 
of  special  nuclear  material  to  that  the 
public  health  and  safety  is  not 
,  compromised.  Additionally,  the 
knowledge  required  of  operators  in  a 
permanently  shutdown  status  is  far  less 
than  that  required  for  an  operating 
facility.  The  request  for  an  exemption 
from  the  requirements  of  10  CFR  part  55, 
as  mentioned  above,  is  based  on  the 
above  plant  conditions  and  the 
licensee's  intent  not  to  resume  power 
operations  at  FSV. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
increase  the  risk  of  facility  accidents 
because  of  the  partially  defueled  and 
permanently  shutdown  condition  of  the 
plant.  With  the  reactor  vessel  partially 
defueled  and  the  licensee  not  licensed  to 
resume  power  operation  at  FSV.  design- 
basis  accidents  associated  with  an 
operating  plant  from  start-up  through 
full-power  operation  are  no  longer 
credible. 

In  the  shutdown  condition  of  the 
plant,  the  principal  operator  activity  will 
be  to  complete  defueling  of  the  reactor 
and  to  monitor  the  spent  fuel  storage 
well  to  assure  the  continued  safe  storage 
of  special  nuclear  material  so  that  the 
public  health  and  safety  is  not 
compromised.  This  exemption  would 
enable  the  licensee  to  continue  to  train 
its  operators  for  (heir  principal  activities 
without  a  simulation  facility  and 
without  expending  excessive  resources 
and  time  training  personnel  for 
unrelated  power  activities.  The 
remaining  requalification  training  to  be 
accomplished  without  a  simulation 
facility  ensures  protection  of  the  public 
health  and  safety  and  is  appropriate  to 
the  partially  defueled  condition  of  the 
plant.  Design-basis  accidents  for  a 
nuclear  facility  in  a  defueled  condition 
are  all  associated  with  a  loss  of  fuel 
storage  well  cooling  or  with  fuel 
handling.  The  remaining  requaliHcation 
training  to  be  accomplished  without  a 
simulation  facility  ensures  protection  of 
the  public  health  and  safety  and  is 
appropriate  to  the  partially  defueled  and 
permanently  shutdown  condition  of  the 
plant. 

Any  potential  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  nt-t  otherwise 
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license  on  May  21, 1991.  preventing 
operation  of  the  FSV  reactor. 

In  the  partially  defueled  and 
permanently  shutdown  condition,  the 
principal  operator  activity  will  be  to 
complete  the  defueling  of  the  reactor 
and  to  monitor  the  spent  fuel  storage 
well  to  assure  the  continued  safe  storage 
of  special  nuclear  material  to  that  the 
public  health  and  safety  is  not 
.  compromised.  Additionally,  the 
knowledge  required  of  operators  in  a 
permanently  shutdown  status  is  far  less 
than  that  required  for  an  operating 
facility.  The  request  for  an  exemption 
from  the  requirements  of  10  CFR  part  55. 
as  mentioned  above,  is  based  on  the 
above  plant  conditions  and  the 
licensee's  intent  not  to  resume  power 
operations  at  FSV. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
increase  the  risk  of  facility  accidents 
because  of  the  partially  defueled  and 
permanently  shutdown  condition  of  the 
plant.  With  the  reactor  vessel  partially 
defueled  and  the  licensee  not  licensed  to 
resume  power  operation  at  FSV.  design- 
basis  accidents  associated  with  an 
operating  plant  from  start-up  through 
full-power  operation  are  no  longer 
credible. 

In  the  shutdown  condition  of  the 
plant,  the  principal  operator  activity  will 
be  to  complete  defueling  of  the  reactor 
and  to  monitor  the  spent  fuel  storage 
well  to  assure  the  continued  safe  storage 
of  special  nuclear  material  so  that  the 
public  health  and  safety  is  not 
compromised.  This  exemption  would 
enable  the  licensee  to  continue  to  train 
its  operators  for  their  principal  activities 
without  a  simulation  facility  and 
without  expending  excessive  resources 
and  time  training  personnel  for 
unrelated  power  activities.  The 
remaining  requalification  training  to  be 
accomplished  without  a  simulation 
facility  ensures  protection  of  the  public 
health  and  safety  and  is  appropriate  to 
the  partially  defueled  condition  of  the 
plant.  Design-basis  accidents  for  a 
nuclear  facility  in  a  defueled  condition 
are  all  associated  with  a  loss  of  fuel 
storage  well  cooling  or  with  fuel 
handling.  The  remaining  requalification 
training  to  be  accomplished  without  a 
simulation  facility  ensures  protection  of 
the  public  health  and  safety  and  is 
appropriate  to  the  partially  defueled  and 
permanently  shutdown  condition  of  the 
plant. 

Any  potential  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  nt't  otherwise 


affect  facility  radiological  effluents  or 
present  any  significant  occupational 
exposures.  The  proposed  exemption 
does  not  affect  plant  nonradiologlcal 
effluents  and  thus  has  no  adverse 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternative  will  have 
either  no  environmental  impact  or  a 
greater  environmental  impact.  The 
principal  alternative  to  the  exemption 
would  be  to  require  a  simulation  facility 
and  require  requalification  training 
geared  to  operating  power  reactors. 
Such  action  would  not  enhance  the 
protection  of  the  environment  and 
would  result  in  unnecessary  expenditure 
of  licensee  and  Commission  resources. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Fort  St.  Vrain  Nuclear  Generating 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  enxaronmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
November  9. 1990,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555,  and  at  the 
Greeley  Public  Library,  City  Complex 
Building.  Greeley.  Colorado  80631. 

Dated  at  Rockville.  Marvland  this  2(Hh  day 
of  Novemi>er  1991.  ^^ 

For  the  Nuclear  Regulatory  Commission. 
Rkkard  F.  Dudley.  |r., 

Acting  Director  Non-Power  Reactors. 
Decommissioning  and  Environmental  Project 
Directorate.  Dirision  of  Advanced  Reacton 
and  Special  Projects,  Office  of  Nudear 
Reactor  Regulation. 
(FR  Doc  91-28456  Filed  11-26-91:  8:45  amj 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  ba 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  aU 
noMces  of  amendments  issued,  or 
proposed  to  be  issued  from  November  4. 
1991  through  November  15. 1991.  The 
last  biweekly  notice  was  published  on 
November  13. 1991  (56  FR  57687). 

Notice  Of  Consideratioa  Of  lasuanoe  Of 
Amendment  To  Fadiity  Operating 
License  and  Propoaed  No  Significant 
Hazards  Cooaideratioo  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received," 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  fmal 
determination.  The  Commission  will  not 
normally  make  a  final  deter 
unless  it  receives  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  FedAal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building.  2120  L 
Street  N'W..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  27. 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFH  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20S5S  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
financial,  or  other  interest  in 
proceeding:  and  (3)  the|»6ssible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  Interest  The  petition  should 
.  also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


80114 Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Notices 


Any  person  who  has  filed  a  petition  Tor 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the  ^ 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  peribd  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Conmiission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Commonwealth  Edison  Compeny, 
Docket  Nos.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
Grundy  County,  Illinois 

Date  of  application  for  amendment 
request:  October  14, 1991 

Description  of  amendment  request: 
The  proposed  amendments  reflect  the 
current  turbine  control  valve  fast  acting 
solenoid  valve  design  and  the  addition 
of  pressure  setpoints  to  activate  the 
pressure  switches.  The  current  design 
utilizes  a  pressure  switch  to  initiate  the 
turbine  generator  load  rejection  scram 
(turbine  control  valve  fast  closure 
scram)  function,  instead  of  a  limit 
switch  as  originally  designed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident. 

The  turbine  generator  load  rejection  scram 
(turbine  control  valve  fast  closure  scram)  is 
provided  to  mitigate  the  anticipated  rapid 
increase  in  pressure  and  neutron  flux 
resulting  from  the  fast  closure  of  the  turbine 
control  valves  due  to  a  load  reject  coupled 
with  the  subsequent  failure  of  the  bypass 
valves  (UFSAR  Sections  3.2.4.3.1  and 
11.2.3.2).  The  turbine  control  valves  are 
required  to  fast  close  as  rapidly  as  possible 
to  prevent  overspeed  of  the  turbine-generator 
rotor  (and  prevent  any  potential  damage). 
The  rapid  closure  of  the  control  valves  causes 
a  sudden  reduction  of  the  steam  flow  which 
results  in  an  increase  to  reactor  pressure.  The 
scram  is  provided  to  avoid  exceeding  the 
Minimum  Critical  Power  Ratio  (MCPR)  safety 
limit. 

The  use  of  a  pressure  switch  (in  lieu  of  a 
limit  switch]  does  not  involve  a  significant 
increase  in  the  probability  of  the  transient. 
Upon  actuation  of  the  fast  acting  solenoid, 
the  pressure  switch  will  sense  the  decreasing 
electro-hydraulic  control  (EHC)  fluid  (which 
will  cause  control  valve  closure)  and 
generate  a  reactor  scram.  The  use  of  the 
pressure  switch,  therefore,  provides  the  same 
function  as  the  limit  switch.  In  addition,  the 
logic  for  the  Reactor  Protection  System  (RPS) 
trip  remains  the  same.  The  pressure  switches 
on  fast  acting  solenoid  valves  for  control 
valves  nos.  1  and  2  input  one  of  the  two  RPS 
channels  (RPS  channel  'B'  for  Unit  2  and  RPS 
channel  "A"  for  Unit  3).  Either  pressure  switch 
will  cause  the  respective  channel  to  trip. 
Similarly,  the  pressure  switches  on  the  fast 
acting  solenoid  valves  for  control  valves  nos. 
3  and  4  input  into  the  other  RPS  channel  (RPS 
channel  'A'  for  Unit  2  and  RPS  channel  'B'  for 
Unit  3).  ^n  order  to  achieve  a  full  reactor 


y.  November  27.  1991  /  Notices 

Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Commonwealth  Edison  Compeny. 
Docket  Nos.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station,  Units  2  and  3. 
Grundy  County,  Illiaois 

Date  of  application  for  amendment 
request:  October  14, 1991 

Description  of  amendment  request: 
The  proposed  amendments  reflect  the 
current  turbine  control  valve  fast  acting 
solenoid  valve  design  and  the  addition 
of  pressure  setpoints  to  activate  the 
pressure  switches.  The  current  design 
utilizes  a  pressure  switch  to  initiate  the 
turbine  generator  load  rejection  scram 
(turbine  control  valve  fast  closure 
scram]  function,  instead  of  a  limit 
switch  as  originally  designed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  n 
significant  increase  in  the  probability  or 
consequences  of  an  accident. 

The  turbine  generator  load  rejection  scram 
(turbine  control  valve  fast  closure  scram)  is 
provided  to  mitigate  the  anticipated  rapid 
increase  in  pressure  and  neutron  flux 
resulting  from  the  fast  closure  of  the  turbine 
control  valves  due  to  a  load  reject  coupled 
with  the  subsequent  failure  of  the  bypass 
valves  (UFSAR  Sections  3.2.4.3.1  and 
11.2.3.2).  The  turbine  control  valves  are 
required  to  fast  close  as  rapidly  as  possible 
to  prevent  overspeed  of  the  turbine-generator 
rotor  (and  prevent  any  potential  damage). 
The  rapid  closure  of  the  control  valves  causes 
a  sudden  reduction  of  the  steam  flow  which 
results  in  an  increase  to  reactor  pressure.  The 
scram  is  provided  to  avoid  exceeding  the 
Minimum  Critical  Power  Ratio  (MCPR)  safety 
limit. 

The  use  of  a  pressure  switch  (in  lieu  of  a 
limit  switch)  does  not  involve  a  significant 
increase  in  the  probability  of  the  transient. 
Upon  actuation  of  the  fast  acting  solenoid, 
the  pressure  switch  will  sense  the  decreasing 
electro-hydraulic  control  (EHC)  fluid  (which 
will  cause  control  valve  closure)  and 
generate  a  reactor  scram.  The  use  of  the 
pressure  switch,  therefore,  provides  the  same 
function  as  the  limit  switch.  In  addition,  the 
logic  for  the  Reactor  Protection  System  (RPS) 
trip  remains  the  same.  The  pressure  switches 
on  fast  acting  solenoid  valves  for  control 
valves  nos.  1  and  2  input  one  of  the  two  RPS 
channels  (RPS  channel  'B'  for  Unit  2  and  RPS 
channel  "A"  for  Unit  3).  Either  pressure  switch 
will  cause  the  respective  channel  to  trip. 
Similarly,  the  pressure  switches  on  the  fast 
acting  solenoid  valves  for  control  valves  nos. 
3  and  4  input  into  the  other  RPS  channel  (RPS 
channel  "A"  for  Unit  2  and  RPS  channel  "B"  for 
Unit  3).  ^n  order  to  achieve  a  full  reactor 
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scram.  RPS  channels  'A'  and  'B'  must  be 
tripped. 

The  MCPR  safety  limit  and  Operating  Limit 
MCPR  are  not  adversely  affected  by  the 
implementation  of  the  pressure  switch: 
therefore,  fuel  cladding  integrity  is  assured. 
Additionally,  the  proposed  changes  do  not 
alter,  degrade,  or  prevent  the  responses  of 
systems  assumed  in  any  accident  nor  do  they 
alter  any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
any  accident. 

The  consequences  of  the  turbine  generator 
load  reject  coupled  with  the  8ub8equen4 
faiilure  of  the  bypass  valves  are  not 
significantly  increased  by  the  use  of  the 
pressure  switch.  During  the  load  reject  event 
the  pressure  switch  provide*  a  scram  signal 
to  RPS  in  the  same  time  period  as  a  position 
switch  on  the  fast  acting  solenoid  valve.  The 
use  of  a  pressure  switch  to  input  into  the 
Reactor  Protection  System  is  widely  used 
throughout  the  industry  and  has  been  shown 
to  be  reliable.  The  results  of  the  transient 
analysis  (the  lowest  MCPR  achieved)  are  not 
significantly  affected  and  comphance  with  10 
CFR  100  limits  is  ensured. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  use  of  the  pressure  switch  design  for 
the  turbine  generator  load  rejection  scram 
eliminates  the  failure  mode  associated  with 
the  previously  utilized  limit  switch  design: 
however,  the  pressure  switch  inherently 
introduces  its  own  failure  mode.  The  failure 
of  the  tubing  which  connects  the  pressure 
switch  to  the  solenoid  valve  would  initiate  a 
•cram  signal.  The  use  of  the  pressure  twitch 
to  input  into  the  Reactor  Protection  System  is 
widely  ased  throughout  the  industry  and  has 
been  shown  to  be  reliable. 

The  logic  for  the  RPS  trip  remains  , 
unchanged.  In  order  to  create  a  reactor 
scram,  the  logic  is  arranged  such  that 
actuation  of  the  pressure  switches  for  ttie  fast 
acting -solenoid  valves  on  control  valve  not.  1 
or  2  and  3  or  4  will  initiate  a  reactor  scram. 
Therefore,  in  order  for  the  scram  function  to 
fail,  two  pressure  switches  would  have  to  fail 
within  the  same  RPS  channel 

The  fast  closure  of  the  turbine  control 
valves  is  considered  to  be  an  anticipatory 
reactor  tcraoL  The  reactor  pressure  and 
neutron  flux  would  increase  significantly  tn 
the  event  of  the  turbine  control  valve  fast 
closure  without  a  scram:  however,  the  high 
reactor  pressure  (1060  pstg)  or  the  high 
neutron  flux  tcramt  provide  backup  to  th« 
turttine  generator  load  rejection  scram,  in  the 
event  that  the  pressure  switches  fail  to 
actuate  RPS. 

The  existence  of  the  new  failure  mode, 
therefore,  does  not  introduce  the  possibility 
of  a  new  or  different  kind  of  accident  than 
previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

'  The  limiting  event  associated  with  the 
lurl>ine  control  valve  fast  closure  is  the  load 
reject  with  failure  of  the  bypass  valves.  A 
reactor  tcrun  is  initiated  when  the  turbine 
control  valves  fast  dose  to  mitigate  the 
anticipated  increase  in  reactor  pressure  and 
neutron  flux.  This  function  ensures  that  the 


MCPR  safety  limit  is  not  exceeded.  The  use 
of  the  pressure  switch  does  not  affect  the 
margin  of  safe^  associated  with  the  MCPR 
safety  limit  since  the  pressure  switch  will 
initiate  the  reactor  scram  within  the  same 
time  period  as  a  position  switch  on  the  fast 
acting  solenoid  valve.  The  trip  setpoint  was 
calculated  to  ensure  that  pressure  switch 
actuation  will  occur  within  30  milliseconds 
after  the  start  of  turbine  control  valve  fast 
closure.  Dresden  Station's  Technical 
Specifications  require  actuation  of  the  RTO 
trip  contacts  within  50  milliseconds  of  the 
actuation  of  the  pressure  switch.  These  times 
are  consistent  with  the  design  values  used  in 
the  Reload  Licensing  calculation  to  analyze 
the  load  reject  without  bypass  valve 
transient  Additionally,  recent  response  time 
testing  has  verified  pressure  switch  actuation 
within  the  prescribed  limits  (30  milliseconds]. 
Therefore,  a  significant  reduction  in  the 
margin  of  safety  is  not  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFH  5a92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director:  Richard  J. 
Barrett 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Femii-2,  Monroe  County,  Michigan 

Date  of  amendment  request- 
September  24, 1991 

Description  of  amendment  request: 
The  proposed  change  revises  the 
Technical  Specifications  by  changing 
the  Rod  Block  Monitor  (RBM)  down 
scale  trip  set  point 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  anajysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  makes 
setpoint  modifications  consistent  with  RBM 
system  design  changes  such  that  the  system 
will  have  greater  sensitivity  to  RBM  channel 
downscale  conditions.  Therefore,  die  RBM 
will  terminate  rod  withdrawal  sooner  under 
these  inappropriate  conditions.  The  change 
does  not  a^ect  the  reliability  of  the  RBM 
system.  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
protwbility  or  consequences  of  any 
previously  evaluated  accident. 

2]  Create  the  possibility  of  a  new  or 
different  kind  of  accidenl  from  any  accideni 


previously  evaluated.  The  RBM  downscale 
trip  setpoint  continues  to  function  on 
alinormally  low  RBM  channel  signal  output 
and  acts  to  halt  rod  motion  in  the  same 
manner.  Therefore,  no  new  accidenl 
scenarios  are  created. 

3)  Involve  a  significant  reduction  in  ■ 
margin  of  safety.  Bv  providing  greater 
se.isitivity  to  RBM  channel  downscale 
condition  safety  margins  are  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  5©.92{c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requpst 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Mfchigan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq..  Detroit  Edison  Company.  2000 
Second  Avenue.  Detroit.  Michigan  46226. 

NRC  Project  Director:  L.  B.  Marsh. 

Detroit  Edison  Company,  Docket  Na  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  amendment  request: 
September  25, 1991 

Description  of  amendment  request 
The  proposed  amendment  modifies  the 
Reactor  Protection  System  (RPS) 
Electrical  Protective  Assemblies  (EPA) 
channel  functional  surveillance  interval 
in  Technical  Specifications  (TS) 
Surveillance  Requirement  4.B.4.4.a.  It 
changes  the  interval  from  at  least  once 
per  six  months  to  each  time  the  plant  it* 
in  cold  shutdown  for  a  period  ofmore 
than  24  hours,  unless  the  channel 
functional  test  has  been  performed  in 
the  previous  six  months.  This  eliminates 
the  need  to  test  the  EPA  during  powi 
operation  and  thereby  reduces  the 
possibility  of  inadvertent  challenges  to 
the  protection  systems.  This  surveillance 
requirement  retains  testing  within  a  six- 
month  interval  when  the  unit  is  in  cold 
shutdown  for  more  than  twenty-four 
hours.  The  proposed  change  is  in 
accordance  with  the  recommendations 
of  Generic  Letter  91-09. 

Basis  for  proposed  no  significant 
hazards  consideration!  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  tha 
issue  of  no  significant  hazards 
considerationv  which  is  presented 
below: 

This  amendmeAt 

1.  Does  not  involves  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because  this 
amendment  does  not  alter  the  design, 
function,  or  operation  of  the  EPAs.  As  stated 
In  (Generic  Letler  91-09].  the  benefit  to  safety 
by  reducing  the  frequency'  of  testing  during 
potwer  operation  and  the  attendant  po«sit>le 
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challenges  to  safety  systems  more  than 
offspts  any  risk  to  safety  from  relaxing  the 
surveillance  requirement  to  test  the  EPAs 
during  power  operation. 

2  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
ac(  ident  previously  evaluated.  As  stated 
above,  this  amendment  does  not  alter  the 
dpsign,  functions,  or  operation  of  the  EPAs. 
The  RPS  relay  trip  logic  remains  protected 
from  power  supplies  operating  with  out-to- 
tolerance  voltage  or  frequency.  Additionally, 
the  redundancy  of  this  protection  is  not 
changed.  Therefore,  no  new  or  different 
accident  scenarios  are  created. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because,  as  stated 
above,  the  benefit  to  safety  by  reducing  the 
frequency  of  testing  during  power  operation 
and  the  attendant  possible  challenges  to 
safety  systems  more  than  offsets  any  risk  to 
safety  from  relaxing  the  surveillance 
requirement  to  test  the  EPAs  during  power 
operation. 

Jhe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  the  staff  has  determined  the 
three  standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

A  ttomey  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48228. 

NRC  Project  Director  L.  B.  Marsh. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2).  Pope 
CouAty,  Arkansas 

/yate  of  amendment  request:  October 
15,1991 

Description  of  amendment  request: 
This  amendment  would  revise  ANO-1 
Technical  Specifications  (TS)  3.18  and 
4.16  and  ANO-2  TS  3/4.7.8  by  replacing 
the  existing  snubber  visual  inspection 
schedule  in  the  respective  surveillance 
requirements  with  the  snubber  visual 
inspection  schedule  recommended  in 
NRC  Generic  Letter  90-09.  The 
amendment  would  also  revise  the 
surveillance  requirements  for  visual 
inspection  acceptance  criteria  to  * 
conform  with  the  recommendations  of 
Generic  Letter  90-09.  Additionally,  a 
change  to  the  TS  ACTIONS  is  being 
made  to  reformat  the  required  actions 
and  allow  continued  operation  with  an 
inoperable  snubber,  if  an  evaluation  of 
the  attached  component  shows  that  this 
alternative  is  acceptable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Docs  not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

Snubbers  are  installed  to  maintain  the 
structural  integrity  of  systems  and 
components  which  either  mitigate  the 
consequences  of  an  accident  or  failure  of 
which  may  initiate  a  previously  analyzed 
accident.  No  physical  change  to  the  facility  or 
its  operating  parameters  is  being  made.  The 
proposed  changes  were  developed  by  the 
NRC  Staff  and  maintain  the  same  confidence 
level  as  the  existing  visual  snubber 
inspection  schedule  as  specified  within  the 
Generic  Letter  90-09.  For  these  reasons,  the 
response  of  the  plant  to  previously  evaluated 
accidents  will  remain  unchanged.  Therefore, 
this  change  does  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Critenon-2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  Technical  Specification 
change  does  not  change  the  number,  type, 
design,  function,  or  service  life  of  snubbers  in 
either  Unit  1  or  2.  The  proposed  change  does 
not  alter  the  configuration  of  the  facility, 
plant  operation,  or  accident  analysis 
assu.mptions.  Since  no  change  is  being  made 
to  degrade  the  design,  operation,  or 
maintenance  of  the  plant,  a  new  mode  of 
failure  is  not  created.  The  increase  in  the 
length  of  snubber  visual  inspection  intervals 
and  clarifications  of  existing  visual 
inspection  acceptance  criteria  have  no  effect 
on  accidents.  Changes  to  the  visual 
inspection  criteria  which  deviate  from  GL  89- 
09  are  clarifications  only  and  do  not  change 
the  intended  meaning  of  the  criteria.  The 
proposed  TS  change  will  maintain  the 
snubber  operability  confidence  level  within 
acceptable  limits.  Therefore,  a  new  or 
different  kind  of  accident  will  not  occur  as  a 
result  of  these  changes. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  Surveillance  Requirements  set  forth  in 
Generic  Letter  90-09  as  alternate 
requirements  for  snubber  visual  inspection 
intervals  were  developed  by  the  NRC  Staff 
and,  as  addressed  in  Generic  Letter  90-09 
(including  ANO's  revisions),  maintain  the 
same  confidence  level  as  the  present 
requirements.  Therefore,  incorporating  the 
suggested  Surveillance  Requiren-.ents  from 
Generic  Letter  90-09  will  not  redu.-.e  any 
margin  of  safety.  ^ 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tondinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 


1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 
NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2),  Pope 
County,  Arkansas 

Date  of  amendment  request:  October 
15, 1991 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Operating  Licenses  (DLs)  and  Technical 
Specific^Upns  (TSs)  toTArkansas 
Nuclear  One,  Unit  1  and  2  (ANO-l  &  2). 
The  proposed  changes  to  the  OL&^re  to 
add  the  NRC's  standard  OL  conditio 
for  Fire  Protection.  The  proposed 
changes  to  the  TSs  will  relocate  the  Fire 
Protection  requirements  from  the  TSs  to 
the  respective  Safety  Analysis  Reports 
(SARs)  verbatim.  These  changes  were 
prepared  in  accordance  with  Generic 
Letters  88-10  and  88-12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  implement  Generic 
Letter  86-10  and  follow  the  guidelines  given  in 
Generic  Letter  88-12.  These  changes  are 
administrative,  in  that  none  of  the  technical 
requirements  are  being  changed.  The 
proposed  changes  remove  the  existing 
requirements  from  the  TSs  and  place  them 
verbatim  in  the  SARs  which  are  internally 
controlled  documents.  An  amendment  to  the 
OLs  is  being  added  which  prevents  making 
changes  to  the  program,  which  would 
adversely  affect  the  ability  to  achieve  and 
maintain  safe  shutdown  without  prior 
approval.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  to  the  Fire 
Protection  requirements  are  adminstrative  in 
nature  since  no  design  features  are  being 
modified.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  technical  requirements  for  Fire 
Protection  have  been  moved  from  the  TSs  to 
the  SARs  verbatim.  Design  features  of  ANO-1 
&  2  are  not  being  changed.  Because  the 
requirements  have  not  changed,  operating 
and  testing  procedures  will,  other  than  for 
minor  changes  to  reference  the  SAR  instead 
of  the  TSs,  remain  the  same.  Plant  procedures 
will  continue  to  provide  specific  instructiohs 
for  implementing  the  Fire  Protection 
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1400  L  Street.  N.W..  Washington.  D.C. 
ted  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2),  Pope 
County,  Arkansas 

Date  of  amendment  request:  October 
15, 1991 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Operating  Licenses  (DLs)  and  Technical 
Specific^ttipns  (TSs)  toTArkansas 
Nuclear  One.  Unit  1  and  2  (ANO-l  &  2). 
The  proposed  changes  to  the  OL^re  to 
add  the  NRC's  standard  OL  conditu: 
for  Fire  Protection.  The  proposed 
changes  to  the  TSs  will  relocate  the  Fire 
Protection  requirements  from  the  TSs  to 
the  respective  Safety  Analysis  Reports 
(SARs)  verbatim.  These  changes  were 
prepared  in  accordance  with  Generic 
Letters  86-10  and  88-12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  implement  Generic 
Letter  86-10  and  follow  the  guidelines  given  in 
Generic  Letter  88-12.  These  changes  are 
administrative,  in  that  none  of  the  technical 
requirements  are  being  changed.  The 
proposed  changes  remove  the  existing 
requirements  from  the  TSs  and  place  them 
verbatim  in  the  SARs  which  are  internally 
controlled  documents.  An  amendment  to  the 
OLs  is  being  added  which  prevents  making 
changes  to  the  program,  which  would 
adversely  affect  the  ability  to  achieve  and 
maintain  safe  shutdown  without  prior 
approval.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  to  the  Fire 
Protection  requirements  are  adminstrative  in 
nature  since  no  design  features  are  being 
modified.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  technical  requirements  for  Fire 
Protection  hav€  been  moved  from  the  TSs  to 
the  SARs  verbatim.  Design  features  of  ANO-1 
&  2  are  not  being  changed.  Because  the 
requirements  have  not  changed,  operating 
and  testing  procedures  will,  other  than  for 
minor  changes  to  reference  the  SAR  instead 
of  the  TSs,  remain  the  same.  Plant  procedures 
will  continue  to  provide  specific  instructions 
for  implementing  the  Fire  Protection 


requirements.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502    ' 

NRC  Project  Director:  John  T.  Larkins 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Oalton, 
Georgia,  Docket  Nos.  50-321  and  50-366 
Edwin  L  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  July  15, 
1991 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Hatch  Unit  1  Bases  Section  3.6.B. 
"Reactor  Vessel  Temperature  and 
Pressure"  and  Hatch  Unit  2  Technical 
Specification  (TS)  3/4.4.6  "Pressure/ 
Temperature  Limits"  and  its  associated 
Bases.  The  revision  of  Unit  2  TS  is  in 
response  to  Generic  Letters  (GL)  88-11 
and  91-01.  GL  88-11  requires  Regulatory 
Guide  (RG)  1.99,  Revision  2,  be  used  in 
calculating  nil-ductility  reference 
temperature  of  reactor  vessel  belting 
materials.  The  reference  temperature 
relates  to  pressure-temperature  (P/T) 
limits.  The  deletion  of  the  schedule  for 
removal  of  Unit  2  reactor  pressure 
vessel  (RPV)  surveillance  capsules  from 
the  TSs  is  in  accordance  with  NRC  GL 
91-01.  The  revision  to  Unit  2  Bases 
Section  3/4.4.6  is  to  reflect  the  changes 
in  TS  3/4.4.6  and  to  include  a  brief 
description  of  the  use  of  revised  TS 
curves  during  inservice  hydrostatic/ 
leakage  testing.  This  brief  description 
has  also  been  added  to  Unit  1  Bases 
Section  3.6.B. 

More  specifically,  proposed  Change 
One  is  to  modify  Unit  2  TS  P/T  curves 
and  associated  Bases  to  reflect  the 
results  of  surveillance  specimen  testing 
and  incorporates  NRC  guidance 
provided  in  RG  1.99,  Revision  2;  and  to 
include  a  minor  clarification  to  Units  1 
and  2  Bases  Sections.  Proposed  Change 
Two  is  to  delete  from  the  TSs  the 
schedule  for  removal  of  the  RPV 
surveillance  capsules  and  to  relocate  it 
in  Unit  2  Final  Safety  Analysis  Report; 


and  to  change  the  Bases  section 
accordingly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  the  two  changes:     r 

Proposed  Change  One 

1.  The  proposed  change  does  not  increase 
the  probabihty  or  consequences  of  an 
accident  previously  evaluated  based  on  the 
specimen  test  results  (i.e.,  flux  wires,  Charpy 
V-Notch  impact  test  specimens,  and  uniaxial 
tensile  test  specimens)  removed  from  the  Unit 
2  RPV  in  the  Fall  of  1989.  The  proposed  limits 
are  based  on  the  analyses  of  the  specimens 
using  the  methods  described  in  10  CFR  50, 
Appendix  H.  ASTM  Standard  E185,  and 
Regulatory  Guide  1.99,  Revision  2,  and  meet 
the  requirements  of  10  CFR  50,  Appendix  G. 
No  plant  equipment  or  system,  other  than  the 
RPV,  is  affected  by  the  proposed  changes.^ 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated,  because  no  new  modes  of 
operation  are  introduced.  The  proposed 
change  places  new  limits  on  pressure  and 
temperature,  thus  ensuring  the  RPV  will  not 
fail  due  to  brittle  fracture.  The  new  limits 
were  calculated  using  approved  methods  and 
meet  the  requirements  of  10  CFR  50. 
Appendix  G.  Therefore,  the  possibility  of 
vessel  failure  due  to  incorrect  operating  limits 
is  not  introduced. 

3.  The  proposed  change  does  not 
significantly  reduce  a  margin  of  safety,  since 
the  margin  of  safety  is  maintained  by 
imposing  new  limits  on  RPV  pressure  and 
temperature  to  account  for  the  increase  in 
reference  temperature. 

Proposed  Change  Two 

1.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  for  an  accident  previously 
evaluated  because  the  reactor  vessel  material 
surveillance  program  is  not  affected  by  the 
proposed  change.  Implementation  of  the 
pr(9posed  change  will  delete  a  license 
requirement  that  is  redundant  to  the  Code  of 
Federal  ((egulations.  Thus,  this  proposed 
Technical  Specification  is  considered  to  be 
administrative  in  nature. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  implementation  of  this 
change  will  not  alter  plant  configuration  or 
mode  of  operation.  Compliance  with  existing 
regulations  will  ensure  continued  confidence 
in  reactor  vessel  material  properties. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because  the  evaluation  of  reactor  vessel 
material  embrittlement  is  not  altered  by  this 
change.  Additionally.  Surveillance 
Requirement  4.4.6.1.3  and  Table  4.4.6.1.3-1  are 
not  beneficial  to  the  primary  user  of  the 
Technical  Specifications  (i.e.,  the  reactor 
operator).  Thus,  deletion  of  this  material  will 
actually  enhance  the  usability  of  the 
Technical  Specifications  by  plant  operators. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire,  Shaw.  Pittihan,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

A7?C  Project  Director:  David  B. 
Matthews 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request 
November  15, 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Maine  Yankee  Security  Plan  to 
includelhe  guidance  of  Regulatory 
Guid»-«iB6,  Access  Authorization 
Program  for  Nuclear  Power  Plants,  dated 
June  1991,  for  cold  shutdown. 
Specifically,  Maine  Yankee  proposes  to 
apply  the  cold  shutdown  provisions  of 
Regulatory  Guide  5.66  during  their  1992 
refueling  outage,  currently  scheduled  to 
begin  on  February  15. 1992.  The 
proposed  amendment  would  be 
restricted  to  the  duration  of  the  1992 
refueling  outage,  currently  scheduled  to 
last  8  weeks  and  employ  approximately 
four  hundred  contracted  workers. 

Workers  granted  relaxed  access 
authorization  under  the  provisions  of  10 
CFR  73.56(i),  Access  Authorization 
Program  for  Nuclear  Power  Plants, 
would  be  issued  unique  key  cards 
having  a  distinctive  colored  background 
and  a  restricted  access  level.  These 
unique  key  cards  will  permit  access 
through  doors  leading  to  the  turbine  hall, 
service  building  and  circulating  water 
pump  house.  Access  through  doors 
leading  to  other  areas  of  the  plant  will 
be  restricted  to  individuals  having 
higher  access  levels.  To  further  minimize 
the  likelihood  of  inadvertent  migration 
by  these  temporary  workers  beyond  the 
affected  area,  security  Watchpersons  or 
Officers  will  be  posted  in  the  hallway 
leading  to  the  primary  auxiliary 
building,  and  to  the  alleyway  between 
containment  and  the  service  building. 
(Current  Maine  Yankee  Security 
Procedures  require  security 
Watchpersons  or  Officers  at  the 
containment  equipment  and  personnel 
hatches  when  open,  and  at  the  stairway 
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leading  to  the  spent  fuel  pool  when 
refueling  is  in  progress.) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Maine  Yankee's 
physical  security  controls  will  remain 
unchanged,  but  security  personnel  postings 
and  tamper  protection  measures  will  be 
enhanced  in  the  affected  areas.  The 
likelihood  of  an  attempted  sabotage  or 
tampering  incident  is  therefore  believed  to  be 
minimal. 

Also,  because  the  relaxed  access 
authorization  controls  are  limited  to 
operation  at  or  below  the  cold  shutdown 
operating  condition — and  much  of  the 
equipment  and  systems  in  the  affected  area 
will  be  out  of  service  during  this  condition — 
the  consequences  of  tampering  or  sabotage, 
should  it  occur,  are  therefore  minimal. 
Additionally,  for  those  systems  that  remain 
operating,  the  added  tamper  control 
measures.  Maine  Yankee  security, 
supervisory  presence  on  site  dedicated  to 
these  temporary  workers,  and  existing 
operating  and  abnormal  operating  procedures 
provide  ample  assurance  that  relaxed  access 
authorization  for  Maine  Yankee's  1992 
refueling  shutdown  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  is  in  accordance  with 
lOCFR  73.56(d).  and  does  not  create  the 
possibility  of  a  new  or  different  accident  from 
any  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  relaxed  access  authorization  rule 
was  created,  in  part,  because  under  cold 
shutdown  conditions,  it  was  recognized  that 
the  risk  of  sabotage  is  low  when  appropriate 
security  for  nuclear  fuel  is  maintained.  As 
descritjed  atjove,  appropriate  security 
controls  are  being  maintained  during  Maine 
Yankee's  1992  refueling  shutdown  and  this 
amendment  therefore  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire,  Ropes  and  Gray.  One 


International  Place.  Boston. 
Massachusetts  02110-2624 

NRC  Project  Director.  Walter  R. 
Butler 

Northern  States  Power  Company. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  amendment  request,  October 
21. 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
include  requirements  to  periodically 
verify  the  operability  of  the  reactor 
feedwater  pump  trip  per  the 
conunilments  made  by  the  licensee  in  its 
response  to  Generic  Letter  89-19 
regarding  overfill  protection.  The 
amendment  adds  limiting  conditions  for 
operation  and  surveillance  requirements 
for  the  reactor  feedwater  pump  trip 
instrumentation  to  the  TS.  Specifically, 
the  proposed  amendment  makes 
changes  to  Table  3.2.8  and  4.2.1,  updates 
the  associated  Bases,  and  makes  several 
clarifying  editorial  corrections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  overfill  protection  system  is  a 
commercial  grade  system  that  mitigates  main 
feedwater  overfeed  events  daring  reactor 
power  operation.  The  reactor  feedwater 
pump  trip  instrument  limiting  conditions  for 
operation  and  surveillance  requirements  are 
being  added  to  the  Technical  Specifications. 
These  requirements  are  part  of  current  plant 
practice.  Other  proposed  changes  correct  or 
clarify  existing  wording. 

Therefore,  this  amendment  will  not  cause 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  for  the  Monticello  plant. 

(2)  The  proposed  amendment  will  not 
create  the  possiblity  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed. 

This  i^  an  administrative  change  which 
simply  ^dds  an  existing  testing  requirement 
to  the  Technical  SpeciRcations  and  makes  a 
number  of  minor  wording  corrections. 
Therefore,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

This  is  an  administrative  change  which 
simply  adds  an  existing  testing  requirement 
to  the  Technical  Specifications  and  makes  a 
number  of  minor  wording  changes.  Therefore, 
this  amendment  will  not  reduce  the  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department.  • 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  L.  B.  Marsh. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  request:  October 
4,1991 

Description  of  amendment  request: 
The  proposed  amendments  consist  of 
two  parts.  The  first  part  addresses  the 
installation  of  a  single-failure-proof 
crane  and  would  revise  Technical 
Specification  Sections  3.8.B  and  its 
associated  Bases  to  remove  the 
restriction  related  to  cask  handling;  add 
a  new  Section  4.19  and  associated  Bases 
which  establish  surveillance 
requirements  for  the  Auxiliary  Building 
crane  lifting  devices;  and  revise  Section 
5.8  to  remove  references  to  the  spent 
fuel  cask  drop  analysis  and  mitigation 
design  features,  and  incorporate  a  new 
paragraph  which  states  that  spent  fuel 
casks  will  be  handled  by  a  single- 
failure-proof  handling  system. 

In  the  second  part,  the  proposed 
amendments  makes  several  changes  of 
an  administrative  nature  in  Technical 
Specification  Sections  3.8.B,  5.6,  and  in 
Table  TS.4.1-2B  in  order  to 
accommodate  the  Prairie  Island 
Independent  Spent  Fuel  Storage 
Installation  (ISFS!)  and  to  discuss  the 
Bases  for  spent  fuel  boron  requirements. 
Specifically,  changes  related  to  the 
ISFSI  include  requirements  to  maintain 
the  boron  concentration  level,  provide 
an  action  statement  if  boron 
concentration  falls  below  required 
levels,  and  require  a  weekly  verification 
of  the  boron  concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below^ 

Parti 
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The  NfRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  L.  B.  Marsh. 

Northem  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  request:  October 
4,1991 

Description  of  amendment  request: 
The  proposed  amendments  consist  of 
two  parts.  The  first  part  addresses  the 
installation  of  a  single-failure-proof 
crane  and  would  revise  Technical 
Specification  Sections  3.8.B  and  its 
associated  Bases  to  remove  the 
restriction  related  to  cask  handling;  add 
a  new  Section  4.19  and  associated  Bases 
which  establish  surveillance 
requirements  for  the  Auxiliary  Building 
crane  lifting  devices;  and  revise  Section 
5.8  to  remove  references  to  the  spent 
fuel  cask  drop  analysis  and  mitigation 
design  features,  and  incorporate  a  new 
paragraph  which  states  that  spent  fuel 
casks  will  be  handled  by  a  single- 
failure-proof  handling  system. 

In  the  second  part,  the  proposed 
amendments  makes  several  changes  of 
an  administrative  nature  in  Technical 
Specification  Sections  3.8.B,  5.6,  and  in 
Table  TS.4.1-2B  in  order  to 
accommodate  the  Prairie  Island 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  and  to  discuss  the 
Bases  for  spent  fuel  boron  requirements. 
Specifically,  changes  related  to  the 
ISFSI  include  requirements  to  maintain 
the  boron  concentration  level,  provide 
an  action  statement  if  boron 
concentration  falls  below  required 
levels,  and  require  a  weekly  verification 
of  the  boron  concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
belowf* 

Parti 


(1)  The  proposed  amendment  wll  not 
involve  a  signiricant  increase  in  the 
probability  or  consequences  of  an  accident 
pre\'iously  evaluated. 

The  proposed  amendment  eliminates 
Technical  Specitication  restrictions  on  cask 
handling  that  are  designed  to  prevent  or 
mitigate  the  consequences  of  a  cask  drop 
accident.  However,  in  place  of  these  existing 
restrictions  on  cask  handling,  the  probability 
of  a  cask  drop  in  the  spent  fuel  pool  is  tieing 
significantly  reduced  by  the  upgrade  of  the 
auxiliary  t>uilding  crane  to  a  single-failure- 
proof design  in  accordance  with  the 
requirements  of  NUREG-06t2. 

While  the  elimination  of  the  Technical 
Specification  restrictions  on  cask  handling 
couhi  have  a  significant  effect  on  the 
consequences  of  a  cask  drop  accident,  the 
use  of  a  single-failure-  proof  handling  system 
will  essentially  eliminate  the  possibility  of  a 
cask  drop  event  and  thus  the  consequences  of 
a  cask  drop  event  are  of  little  concern.  This 
conclusion  is  supported  by  the  guidance  in 
Section  5  of  NUKEG-0612  which  specifically 
allows  the  use  of  a  single-failure-proof 
handling  system  in  (dace  of  the  ability  to 
withstand  a  load  drop  accident 

Therefore,  the  use  of  a  single-failure-proof 
handling  system  for  the  handling  of  spent  fuel 
casks  and  removal  of  the  current  Technical 
Specification  restrictions  on  cask  handling 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed. 

The  proposed  amendment  eliminates 
Technical  Specification  restrictions  on  cask 
handling  that  are  designed  to  prevent  or 
mitigate  the  consequences  of  the  previously 
analyzed  cask  drop  accident.  The  upgrade  of 
the  auxiliary  building  crane  to  a  single- 
failure-proof  design  and  the  handling  of  spent 
fuel  casks  with  a  single-failure-proof  handling 
system  will  essentially  eliminate  the  - 
possibility  of  the  previously  analyzed  cask 
drop  accident.  ^ 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  single-failure-proof  handling 
system  to  be  used  in  cask  handling  will  be  in 
compliance  with  all  applicable  regulatory 
requirements  and  will  provide  a  significantly 
more  reliable  system  for  handling  heavy 
loads  than  the  current  auxiliary  building 
crane  can  provide. 

Therefore,  no  different  type  of  accident  Is 
created.  No  additional  safety  analyses  are 
necessary.  The  accident  analyses  presented 
in  the  Updated  Safety  Analysis  Report 
remain  bounding. 

j  (3)  The  proposed  amendment  will  not 
involve  a  signlHcant  reduction  in  the  margin 
of  safety. 

While  the  elimination  of  the  Technical 
Specification  restrictions  on  cask  handling 
could  have  a  significant  effect  on  the 
consequences  of  a  cask  drop  accident,  the 
Mse  of  a  single-failure-  proof  handling  system 
Will  essentially  eliminate  the  possibility  of 
cask  drop  event.  This  significant  reduction  in 
(he  probability  of  a  cask  drop  event  will 
result  in  an  increase  in  the  plant's  margin  of 
safety. 


The  use  of  a  single-failure-proof  handling 
system  which  meets  the  requirements  of 
NUR£C-oei2  ensures  that  the  probability  of  a 
load  drop  is  sufficiently  small  such  that  the 
activity  release  from  a  fuel  handling  accident 
assumed  in  the  safety  analyses  will  not  be 
affected.  The  use  of  a  single-failure-proof 
handling  system  for  the  handling  of  spent  fuel 
casks  and  removal  of  the  current  Technical 
Specification  restrictions  on  cask  handling 
will  not  result  in  a  reduction  in  any  Technical 
Specification  margin  of  safety.  This 
conclusion  is  supported  by  the  guidance  in 
Section  5  of  NUREG-0612  which  specifically 
allows  the  use  of  a  single-failure-proof 
handling  system  in  place  of  the  ability  to 
withstand  a  load  drop  accident. 

Therefore,  the  proposed  changes  will  not 
result  in  any  reduction  hi  the  plant's  margin 
of  safety. 

Part  2 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Technical  Specification  changes 
proposed  by  this  portion  of  the  License 
Amendment  Request  are  required  to 
accommodate  the  Prairie  Island  independent 
Spent  Fuel  Installation  and  the  storage  of  fuel 
in  spent  fuel  storage  casks. 

Because  the  proposed  changes  are  either 
administrative  in  nature  or  constitute 
additional  restrictions  not  presently  in  the 
Technical  Specifications,  the  proposed 
c^hanges  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  proposed  changes  do  not 
involve  any  modification  in  the  operational 
limits  or  physical  design  of  the  involved 
systems.  The  change  merely  incorporates 
Technical  Specification  changes  required  to 
accommodate  the  Prairie  island  Independent 
Spent  Fuel  Storage  Installation  and  the 
storage  of  fuel  in  spent  fuel  storage  casks. 

The  boron  concentration  limitations 
imposed  by  the  proposed  changes  are 
consistent  with  the  restrictions  currently  in 
the  Technical  Specifications  to  mitigate  the 
consequences  of  a  cask  drop.  Spent  fuel  pool 
boron  concentration  is  normally  maintained 
above  the  1800  ppm  limit.  Tills  new  Technical 
Specification  requirement  will  have  no  effect 
on  plant  operations. 

As  discussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  are  affected.  The 
accident  analyses  presented  in  the  Updated 
Safety  Analysis  Report  remain  bounding. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Because  the  proposed  changes  are  either 
administrative  in  nature  or  constitute 
additional  restrictions  not  presently  in  the 
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Technical  Specifications,  the  proposed 
changes  do  not  involve  a  reduction  In  any 
Technical  Specification  margin  of  safety. 

The  additional  restrictions  Imposed  by  the 
new  spent  fuel  pool  boron  concentration 
requirements  will  ensure  that  k^  for  the 
spent  fuel  cask,  including  statistical 
uncertainties,  will  be  less  than  or  equal  to 
0.95  for  all  postulated  arrangements  of  fuel 
within  the  cask. 

Therefore,  the  proposed  changes  will  not 
result  in  any  reduction  in  the  plant's  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Jay  Silberg. 
'  Esq.,  Shaw.  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW. 
Washingtoa  DC  20037. 

NRC  Project  Director  L  B.  Marsh. 

Viigima  Electric  and  Power  Company, 
Docket  Not.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  Na  1  and  Na 
2,  Louisa  County,  Virgima 

Date  of  amendment  request- 
November  9, 1987.  as  supplemented 
March  31. 198& 

Description  of  amendment  request 
The  proposed  changes  would  rexise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  The  changes  would 
reformat  the  operability  and 
surveillance  requirements  for  the 
intermediate  range  (IR)  channels  to  be 
consistent  with  NUREG-0452.  Revision 
4,  "Standard  Technical  Specifications 
(STS)  for  Westinghouse  Pressurized 
Water  Reactors"  (Fall  1981),  which  are 
applicable  to  NA-1&2.  Also,  the 
proposed  changes  would  revise  the 
nominal  IR  high  flux  trip  setpoint.  The 
IR  nuclear  flux  trips  provide  backup 
reactor  core  protection  during  reactor 
startup.  The  IR  circuitry  provides 
monitoring  of  the  flux  level  over  an  eight 
decade  range  (1x10  "  to  1x10  '  amperes). 
There  is  no  operating  condition  under 
which  the  IR  trip  provides  sole 
overpower  protection.  It  is  a  backup  trip 
only,  and  no  credit  is  taken  for  the  trip 
in  the  NA-1&2  Updated  Final  Safety 
Analysis  Report  (UFSAR).  Operating 
experience  af  NA-1&2  has  shown  the  IR 
channel  response  to  be  sensitive  to  core 
loading  patterns,  varying  core  bumups 
and  control  rod  positions,  and  the 
variability  in  the  channel  response  had 
made  it  difficult  to  maintain  the 
channels  in  proper  calibration. 
Therefore,  the  proposed  change  would 
elevate  the  nominal  IR  high  flux  trip 
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setpoint  from  a  current  equivalent  to 
25%  of  rated  thermal  power  to  a  current 
equivalent  to  35%  of  rated  thermal 
power.  * 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

/The  proposed  changes  would  not:] 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  There  is  no  adverse 
impact  on  the  safety  analysts  (since  no  credit 
is  taken  for  the  trips  in  the  existing  analyses), 
and  no  degradation  of  the  protection  system 
redundancy  or  reliability.  This  latter 
conclusion  is  based  on  sensitivity  studies 

"which  show  that  the  effectiveness  of  the  flux 
trip  system  in  protecting  against  the  low 
power  reactivity  excursions  examined  in  the 
FSAR  is  not  sensitive  to  realistic  variations  in 
the  actual  flux  trip  setpoint. 

2.  create  the  probability  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  identified,  since  the  severity  of  the 
analyzed  accidents  is  unchanged,  and  since 
only  a  change  to  a  setpoint  and  the 
associated  surveillance  requirements  for  the 
reactor  protection  system  is  involved. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety,  since  none  of  the  safety 
analysis  input  or  assumptions  are  changed, 
nor  are  the  probability  (or)  the  consequences 
of  any  previously  analyzed  accidents 
increased.  :!'. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498.  ^ 

A  ttorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 
September  20. 1991 

Description  of  amendment  request: 
The  proposed  changes  would  delete  the 
requirements  for  testing  components 
prior  to  initiating  maintenance  on 
inoperable  components  in  the  safety 
injection,  containment  spray, 
recirculation  spray,  and  auxiliary 
^ventilation  exhaust  systems  described  in 


the  Surry  Power  Station  Technical 
Specifications  (TS).  With  regard  to  the 
emergency  diesel  generators  (EDGs),  the 
redundant  train  testing  requirement  is 
not  deleted.  However,  a  limit  is 
specified  for  the  amount  of  time  an  EDG 
may  rendered  inoperable  for  such 
testing.  In  addition,  typographical  errors 
would  be  corrected  on  pages  TS  3.3-6, 
TS  3.4-2.  and  TS  3.16-4.  Also,  the  correct 
nomenclature,  "system  reserve 
transformer,"  would  replace  the 
obsolete  term,  "autotransformer,"  on 
page  TS  3.16-4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordande 
with  the  proposed  amendment[s]  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  design  and  performance  criteria  for  the 
systems  affected  by  this  change  are  not  being 
altered.  The  systems  are  designed  to  mitigate 
the  consequences  of  accidents,  therefore  their 
availability  has  no  bearing  on  the  probability 
of  an  accident's  occurrence.  Also,  since 
neither  the  systems  themselves  nor  related 
test  methods  are  being  changed,  there  will  be 
no  effect  on  accident  precursors.  Therefore, 
this  change  does  not  increase  the  probability 
of  occurrence  of  an  accident  previously 
evaluated. 

In  the  cases  of  the  Low  Head  Safety 
Injection  System  (T.S.  3.3),  the  Containment 
and  Recirculation  Spray  Systems  (T.S.  3.4), 
and  the  Auxiliary  Ventilation  Exhaust  Filter 
Trains  (T.S.  3.22),  the  current  opposite  train 
testing  requirements  have  the  potential  for 
increasing  consequences  due  to  inability  to 
perform  a  mitigating  function  since  both 
trains  have  been  declared  inoperable  (one 
due  to  failure  and  the  other  due  to 
surveillance  testing).  Elimination  of  these 
requirements  will  serve  to  ensure  that  one 
train  of  safety  equipment  is  always  available 
to  mitigate  the  consequences  of  a  design 
basis  accident  (DBA)  without  increasing  the 
rate  of  failure  of  the  tested  equipment. 
Despite  a  diminished  Ukelihood  of  detecting  a 
failure,  should  it  occur  during  the  surveillance 
interval  when  the  opposite  train  failed,  the 
probability  of  failure  of  the  tested  equipment 
would  potentially  be  reduced  due  to  a  lower 
number  of  demands  for  performance. 
Furthermore,  the  equipment's  ability  to 
perform  according  to  design  is  not  adversely 
affected.  Thus,  in  these  cases,  this  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

In  the  case  of  the  [EDGsj  (T.S.  3.16). 
allowing  two  EDGs  to  be  inoperable 
concurrendy  for  a  period  of  two  hours 
impacts  the  reliability  of  the  emergency 
power  supply  to,  but  not  the  actual, 
functional  operabihty  of  safety  systems  in  the 
event  that  a  DBA  was  to  occur  during  the 
period  of  inoperability.  This  relatively 


insignificant  two-hour  period  of  inoperability 
is  used  to  determine  whether  or  not  a 
common  mode  failure  of  even  greater 
significance  is  involved.  Given  that  opposite 
train  testing  of  an  EDG  would  Viot  be 
permitted  without  verifying  that  two  offsite 
AC  circuits  are  operable,  this  change  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  proposed  changes  do 
not  involve  changes  to  the  physical  plant  or 
operations.  (These  changes  modify) 
equipment  testing  frequency  requirements 
only  and  no  new  accident  precursors  are 
generated.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  routine  surveillance  requirements 
which  remain  in  the  Technical  Specifications, 
coupled  with  the  EDG  opposite  train  testing, 
provide  adequate  assurance  of  equipment 
operability.  Since  the  reduction  of  testing 
may  increase  availability  due  to  a  lower 
number  of  challenges  to  the  Low  Head  Safety 
Injection,  the  Containment  and  Recirculation 
Spray,  and  the  Auxiliary  Ventilation  Exhause 
Filter  Systems,  margins  of  safety  may  be 
increased.  In  addition,  because  the 
performance  of  the  equipment  is  not  being 
changed  nor  is  there  any  modification  to  the 
plant  proposed  by  this  "Technical 
Specification  change  request,  margins  of 
safety  associated  with  the  equipment's  ability 
to  perform  its  design  function  will  not  be 
signiRcantly  reduced. 

In  addition,  the  changes  to  TS  3.3-6. 
TS  3.4-2  and  TS  3.16-4  are 
administrative  in  nature  and.  therefore, 
do  not  involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  and  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Post  Office  Box  1535,  Richmond. 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 
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insignificant  two-hour  period  of  inoperability 
is  used  to  determine  whether  or  not  a 
common  mode  failure  of  even  greater 
signiPicance  is  involved.  Given  that  opposite 
train  testing  of  an  EDG  would  Viot  be 
permitted  without  verifying  that  two  offsite 
AC  circuits  are  operable,  this  change  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  proposed  changes  do 
not  involve  changes  to  the  physical  plant  or 
operations.  (These  changes  modify) 
equipment  testing  frequency  requirements 
only  and  no  new  accident  precursors  are 
generated.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  routine  surveillance  requirements 
which  remain  in  the  Technical  Specifications, 
coupled  with  the  EDG  opposite  train  testing, 
provide  adequate  assurance  of  equipment 
operability.  Since  the  reduction  of  testing 
may  increase  availability  due  to  a  lower 
number  of  challenges  to  the  Low  Head  Safety 
Injection,  the  Containment  and  Recirculation 
Spray,  and  the  Auxiliary  Ventilation  Exhause 
Filter  Systems,  margins  of  safety  may  be 
increased.  In  addition,  because  the 
performance  of  the  equipment  is  not  being 
changed  nor  is  there  any  modification  to  the 
plant  proposed  by  this  Technical 
SpeciHcation  change  request,  margins  of 
safety  associated  with  the  equipment's  ability 
to  perform  its  design  function  will  not  be 
signiRcantly  reduced. 

In  addition,  the  changes  to  TS  3.3-8, 
TS  3.4-2  and  TS  3.16-4  are 
administrative  in  nature  and,  therefore, 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  and  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
TTierefore.  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary.  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams, 
Post  Office  Box  1535.  Richmond, 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 
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Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  TJie 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
writh  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances - 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it '"  so  indicated. 

For  further  deiciils  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW.. 
Washington.  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2.  Calvert  County.  Maryland 

Date  uf  application  for  amendments: 
August  27. 1991,  as  superseded  by  letter 
dated  August  30, 1991. 


Brief  description  of  amendments:  The 
amendments  revise  the.Technical 
Specification  (TS)  Table  4.3-2  and  adds 
Note  2  for  both  Units  1  and  2  to  allow 
the  Safety  Injection  Actuation  Signal 
(SIAS)  logic  that  starts  the  Emergency 
Diesel  Generators  (EDCs)  to  be  moved 
to  a  different  subchannel  of  the  SIAS. 
TS  Table  4.3-2.  Notes  3  through  6, 
wording  is  changed  from  "may  be"  to 
"are."  "These  notes  identify  the  logic 
circuits  which  are  currently  exempted 
from  testing  during  power  operation.        y' 
The  change  also  deletes  TS  3/4.6.1.8 
which  provides  limiting  conditions  for 
operation  (LCO)  and  surveillance 
requirements  for  the  containment  vent 
isolation  valves.  These  interim 
requirements  are  no  longer  needed  since 
additional  automatic  isolation  signals 
have  been  provided  to  assure  closure  of 
the  containment  isolation  valves. 

Date  of  issuance:  October  31. 1991. 

Effective  date:  October  31, 1991 

Amendment  Nos.:  164  and  144     • 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  la  1991  (56  FR 
47230)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  31. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment- 
August  13. 1991 

Brief  description  of  amendment:  The 
amendment  will  allow  tempdranL 
cooling  of  the  operable  emergency  diesel 
generator  in  MODE  6  using  alternate 
means  while  service  water 
modifications  to  the  emergency  diesel 
generator  heat  exchangers  are  being 
performed  during  the  upcoming  refueling 
outage  (Cycle  17). 

Date  of  Issuance:  November  7. 1991 

Effective  date:  November  7. 1991 

Amendment  No.:  145 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4.  IWl  (56  FR 
43807)  The  Commission'^^lated 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  7, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 


l,ocal  Public  Document  Room 
location:  Russell  Library.  123 
Street.  Middletown,  ConnectI 


Duke  Power  Company,  et  al..  Bucket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  28, 1987.  as  supplemented  June 
18. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical  * 
Specifications  with  four  changes  that 
are  editorial  iR  nature,  corrections  of 
typographical  errors,  and  clarifications. 

Dote  of  issuance:  November  4. 1991 

Effective  date:  November  4, 1991 

Amendment  Nos.:  91.  85 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  15. 1989  (54  FR 
47601)  and  August  21. 1991  (56  FR  41579) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  4. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  F^ast 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  cf  application  for  amendments: 
April  18. 1991 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  5.3.1  to  enable  the  use  of 
two  demonstration  assemblies  during 
McCuire  Unit  1  Cycle  a  9  and  10. 

Date  of  issuance:  October  31. 1991 

Effective  date:  October  31. 1991 

Amendment  Nos.:  127. 109 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27041)  The 
Commission's  related  evaluation  of  the 
amendments  is  contamed  in  an 
Environmental  Assessment  dated 
September  16, 1991.  and  in  a  Safety 
Evaluation  dated  October  31. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 
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Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  27. 
1991,  as  supplemented  August  22. 
October  4.  and  October  16. 1991. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
SpeciHcations  for  Arkansas  Nuclear 
One.  Unit  1.  to  allow  a  17-ton  shipping 
cask  with  two  spent  fuel  rods  to  be 
handled  for  shipping  by  the  auxiliary 
building  crane  during  the  period  from 
October  15. 1991.  through  January  31. 
1991. 

Date  of  issuance:  November  6. 1991   f 

Effective  date:  November  6. 1991 

Amendment  No.:  153 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  HI  37581) 
The  August  22,  October  4.  and  October 
16, 1991,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  6, 
1991.    ' 

No  significant  haztirds  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
282,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  25. 1991 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  adding  a  note  to  the 
emergency  diesel  generator  test 
frequency  table  to  not  require  the  test 
failure  on  August  20. 1991.  to  count  for 
adjustment  of  test  frequency  of  the  "A" 
diesel  generator. 

Date  of  issuance:  November  1. 1991 

Effective  date:  November  1, 1991 

Amendiiient  No.:  71 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  1. 1991  (56  FR  49802) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  \.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
April  12. 1991 

Brief  description  of  amendments:  The 
amendments  change  the  TSs  for  Units  1 
and  2  to  conform  to  the  NRC  staff 
position  on  Inservice  Inspection  (ISI)  in 
Generic  Letter  (GL)  88-01.  "NRC  Position 
on  IGSCC  in  BWR  Austenitic  Stainless 
Steel  Piping."  and  NRC  Safety 
Evaluation  dated  February  16. 1990. 

Date  of  issuance:  November  1. 1991 

Effective  date:  60  days  from  the  date 
of  issuance 

Amendment  Nos.:  176  &  117 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29275)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  1. 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425, 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
August  14, 1990 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  delete  the  Negative 
Flux  Rate  Trip  [""^FRT)  function  from 
tables  specifying  Reactor  Tri|»System 
instrumentation  requirements. 

Date  of  issuance:  November  1, 1991 

Effective  date:  Phase  1  effective 
beginning  with  Unit  1  Cycle  4;  Phase  2 
effective  beginning  with  Unit  2  Cycle  3 

Amendment  Nos.:  48  and  27  (Phase  1); 
49  and  28  (Phase  2) 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  1, 1991  (56  FR  20035)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  1, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 


Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
20, 1991.  as  supplemented  by  letters 
dated  February  13. 1991.  April  11. 1991, 
and  August  9, 1991. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  6.5.1.  "Facility  Review 
Committee."  and  6.5.3.  "Nuclear  Review 
Board."  by  deleting  the  specific 
composition  list  for  each  and  replacing  it 
with  general  statements  defining  the 
number  of  members  and  the  level  of 
expertise  for  membership.  Additional 
changes  include  qualification  of 
alternate  members,  definition  of  a 
quorum,  and  deletion  of  a  reference  to 
the  first  year  of  plant  operation  that  has 
been  completed. 

Do/e  o/;'ssuo/Jce.' November  6. 1991 

Effective  date:  November  6, 1991.  to 
be  implemented  30  days  from  date  of 
issuance. 

Amendment  No.:  Amendment  No.  61 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  3, 1990  (55  FR  40466) 
The  February  13. 1991.  submittal 
requested  partial  withdrawal  of  the 
original  amendment  request.  A  Notice  of 
Withdrawal  of  Application  for 
Amendment  was  published  on  April  11, 
1991  (56  FR  14718).  The  April  11, 1991. 
and  August  9. 1991.  submittals  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  21. 1990,  as  supplemented  by 
letter  dated  October  15. 1991. 

Brief  description  of  amendments:  The 
amendments  revised  TS  3.4.9.3  to 
remove  a  conflict  between  it  and  TS 
4.0.5.  The  change  will  permit  full 
operability  testing  of  an  inoperable 
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Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
20, 1991,  as  supplemented  by  letters 
dated  February  13, 1991.  April  11. 1991, 
and  August  9. 1991. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  6.5.1.  "Facility  Review 
Committee."  and  6.5.3.  "Nuclear  Review 
Board."  by  deleting  the  specific 
composition  list  for  each  and  replacing  it 
with  general  statements  defining  the 
number  of  members  and  the  level  of 
expertise  for  membership.  Additional 
changes  include  qualification  of 
alternate  members,  definition  of  a 
quorum,  and  deletion  of  a  reference  to 
the  first  year  of  plant  operation  that  has 
been  completed. 

Oo/e  o//'ssua/Jce;  November  6, 1991 

Effective  date:  November  6, 1991,  to 
be  implemented  30  days  from  date  of 
issuance. 

Amendment  No.:  Amendment  No.  61 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  3, 1990  (55  FR  40466) 
The  February  13, 1991.  submittal 
requested  partial  withdrawal  of  the 
original  amendment  request.  A  Notice  of 
Withdrawal  of  Application  for 
Amendment  was  published  on  April  11, 
1991  (56  FR  14718).  The  April  11, 1991. 
and  August  9. 1991.  submittals  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safely 
Evaluation  dated  November  6. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas  ^ 

Date  of  amendment  request: 
December  21, 1990,  as  supplemented  by 
letter  dated  October  15. 1991. 

Brief  description  of  amendments:  The 
amendments  revised  TS  3.4.9.3  to 
remove  a  conflict  between  it  and  TS 
4.0.5.  The  change  will  permit  full 
operability  testing  of  an  inoperable 


pressurizer  PORV  following 
maintenance  on  the  PORVs. 

Date  of  issuance:  November  8, 1991 

Effective  date:  November  8, 1991 

Amendment  Nos.:  31  and  22 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  2, 1991  (56  FR  49918) 
The  October  15. 1991,  submittaf 
provided  additional  clarifying 
information  and  did  not  change  the  - 

initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  8. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  Texas 
77488 

Nebraska  Public  Power  District,  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  April  23, 
1991,  as  supplemented  November  4, 1991 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to:  1)  permit  the  use  of 
certain  NRC-approved  neutron  absorber 
materials  in  control  rods.  2)  require  that 
Monthly  Operating  Reports  be 
submitted  in  the  manner  specified  in  10 
CFR  50.4  and  no  later  than  the  15th  day 
of  the  following  month,  and  3)  make 
editorial  changes  that  reOect  the  change 
of  title  of  the  "Safety  Analysis  Report" 
to  the  "Updated  Safety  Analysis 
Report." 

Date  of  issuance:  November  6, 1991 

Effective  date:  November  6, 1991 

Amendment  No.:  149 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal. 
Register:  May  29. 1991  (56  FR  24212)  The 
additional  information  contained  in  the 
supplemental  letter  dated  November  4, 
1991,  was  clarifying  in  nature  and  thus 
within  the  scope  of  the  initial  notice  and 
did  not  affect  the  NRC  staffs  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  6, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305. 


Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment- 
September  6, 1991 

Brief  description  of  amendment:  This 
amendment  changed  the  channel 
functional  test  surveillance  intervals  for 
the  Reactor  Protection  System  (RPS) 
Electrical  Protective  Assemblies  (EPAS) 
and  Power  Range  Neutron  Monitoring 
System  EPAs  from  "at  least  once  per  6 
months"  to  "each  time  the  plant  is  in 
cold  shutdown  for  a  period  of  more  than 
24  hours,  unless  performed  in  the 
previous  6  months."  This  change  to  the 
surveillance  intervals  is  in  accordance 
with  the  guidance  contained  in  Generic 
Letter  91-09. 

Date  of  issuance:  November  5, 1991 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  sixty  days  of  the  date  of 
issuance. 

Amendment  No.  44 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2, 1991  (56  FR  49925) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2,  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment: 
September  13, 1991  (TS-299) 

Brief  description  of  amendment: 
Technical  specifications  surveillance 
frequency  requirements  for  certain  logic 
signal  functional  tests  were  extended 
from  six  months  to  18  months. 

Date  of  issuance:  November  4, 1991 

Effective  date:  November  4, 1991 

Amendment  No.:  186  -  Unit  1;  199  - 
Unit  2;  158  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revise  the  technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2, 1991  (56  FR  49927) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  4. 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611. 
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TU  Electric  Company.  Docket  No.  50-        , 
445.  Comanche  Peak  Steam  Electric 
Station,  Unit  1,  Somervell  County,  Texas 

Date  of  amendment  request:  October . 
1,1991 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specification  Surveillance  4.5.2.h  by 
lowering  the  minimum  centrifugal 
charging  pump  and  high  head  safety 
injection  pump  flow  rate  surveillance 
acceptance  criteria.  The  purpose  for  the 
change  is  to  avoid  pump  operation  at 
flow  rates  exceeding  runout  limits  for 
the  pumps. 

Date  of  Issuance:  November  13, 1991 

Effective  date:  November  13, 1991,  to 
be  implemented  with  30  days  of 
issuance 

Amendment  No.:  Amendment  No.  7 

Facility  Operating  License  No.  NPF- 
87.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  9. 1991  (56  FR  50956) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  13, 1991. 

No  significant  hazards  consideration 
(fomments  received:  No. 
^^Local  Public  Document  Room 
Location:  University  of  Texas  at 
Arlington  Library,  (Government 
Publications/Maps,  701  South  Cooper.  P. 
O.  Box  19497,  Arlington,  Texas  76019. 

Wisconsin  Public  Ser\  ice  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  application  for  amendment 
June  4, 1991,  as  supplemented 
September  4  and  September  27, 1991. 

Brief  description  of  amendment  The 
amendment  revised  "Technical 
Specification  (TS)  Section  4.13, 
"Radioactive  Materials  Sources."  and 
TS  Table  3.5-2.  "Instrument  Operation 
Conditions  for  Reactor  Trip."  The 
revisions  added  a  new  radiation 
calibrator  and  fission  detectors  to  the 
list  of  sealed  sources  which  are  exempt 
from  periodic  leak  testing,  stated  that 
fission  detectors  shall  be  leak  tested 
prior  to  being  subjected  to  core  flux,  and 
described  the  P-6  permissive  set  point  in 
percent  power  consistent  with  the 
readout  of  the  new  fission  detectors. 
Administrative  changes  are  also 
included.  | 

Date  of  issuance:  November  12. 1991 

Effective  date:  November  12. 1991 

Amendment  No.:  94 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37594) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  12, 1991.  No 
significant  hazards  consideration 
comments  received:  No.  , 

Local  Public  Document  Room         ' 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Wolf  Creek  Nuclear  Operating  I 

Corporation,  Docltet  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request  June  21, 
1991,  as  supplemented  by  letter  dated 
September  11, 1991 

Brief  description  of  amendmenL  The 
amendment  revises  Technical 
Specification  4.6.2.3,  "Containment 
Cooling  System,"  and  affected  Technical 
Specification  Bases  to  reduce  the 
minimum  required  cooling  water  flow  to 
the  containment  cooling  units  during 
accident  conditions.  The  amendment 
also  changes  a  monthly  surveillance 
from  a  verification  of  flow  to  the  coolers 
to  a  verification  of  valve  alignment  in 
order  to  ensure  the  coolers  will  perform 
their  safety  function. 
Date  of  Issuance:  November  4, 1991 
Effective  date:  November  4, 1991 
Amendment  No.:  Amendment  No.  50 
Facility  Operating  License  No.  NPF- 
4Z  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37596) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  4, 1991.  The 
September  11, 1991  letter  provided 
clarifying  information  and  an  additional 
surveillance  requirement  to  the 
proposed  Technical  Specification  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  March  5, 
1991 


Brief  description  of  amendment:  The 
amendment  changes  the  Reactor 
Coolant  System  thermal  design  flow 
from  the  current  Technical  Specification 
value  of  95,700  gpm/loop  to  a  new  value 
of  93,750  gpm/loop.  Other  Technical 
Specification  changes  related  to  the 
reduced  thermal  design  flow  include  an 
increase  in  the  setpoint  of  the 
pressurizer-pressure-low  reactor  trip 
system  instrumentation,  revision  of 
Figure  2.1-1,  reactor  core  safety  limits, 
and  various  changes  to  the  Bases  to 
reflect  the  reduction  in  thermal  design 
flow  and  utilization  of  a  different  critical 
heat  flux  correlation. 
Date  of  Issuance:  November  6, 1991 
Effective  date:  November  6, 1991 
Amendment  No.:  Amendment  No.  51 
Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteC  April  3, 1991  (56  FR  13673)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Wolf  Creek  Nudear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas  ^ 

Date  of  amendment  request:  June  11, 
1991  as  supplemented  by  letters  dated 
August  30, 1991,  and  September  20, 1991. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  Tables  2.2.1  and  4.3.1  and 
associated  Bases  to  reflect  the 
replacement  of  the  existing  resistance 
temperature  detector  (RTD)  bypass 
system  with  an  RTD  thermowell  system. 
Date  of  Issuance:  November  7, 1991 
Effective  date:  November  7, 1991 
Amendment  No.:  Amendment  No.  52 
Facility  Gyrating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37395) 
The  August  30, 1991,  and  September  20, 
1991,  submittals  provided  additional 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1991. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  RoOm 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  Noveml)er  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Var^ 

Director.  Division  of  Reactor  Projects  -  l/II. 
Office  of  Nuclear  Reactor  Regulotion 

[Doc.  91-28367  Filed  11-26-81;  6:45  am| 

MUNW  CODE  7SM-01-D 

[Docket  No.  50-54] 

CIntlchem,  Inc.,  Research  Reactor, 
Order  AuttHirizing  Dismantling  of 
Facility  and  Disposition  of  Component 
Parts 

By  apphcation  dated  October  19, 1990, 
as  supplemented  on  January  11, 14,  28, 
February  19,  March  8,  April  24,  May  21, 
June  25,  July  17,  August  6,  and  October  2, 
1991.  Cintichem,  Incorporated  (the 
licensee]  requested  authorization  to 
dismantle  the  research  reactor.  Facility 
Operating  License  No.  R-81,  located  in 
Tuxedo,  New  York  and  to  dispose  of  the 
component  parts,  in  accordance  with  the 
plan  submitted  as  part  of  the 
application.  A  "Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License"  was  published  in  the 
Federal  Register  on  January  14, 1991  (56 
FR  1422).  A  petition  for  leave  to 
intervene  was  filed  by  the  New  Yoric 
State  Department  of  Environmental 
Conservation  (NYSDEC)  on  February  14. 
1991,  but  was  withdrawn  by  NYSDEC 
on  March  13, 1991,  after  a  cooperation 
agreement  was  entered  into  between 
NYSDEC  and  the  staff  of  the 
Commission  covering  NYSDEC's 
involvement  in  respect  to  the 
decommissioning  activities. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
reviewed  the  application  with  respect  to 
the  provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that  the 
dismantling  and  disposal  of  component 
parts  as  stated  in  the  licensee's 
dismantling  plan  will  be  consistent  with 
the  regulations  in  10  CFR  chapter  I,  and 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  publia  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  RoOm 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  RockviUe.  Maryland,  this  20th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  ■  l/II, 
Office  of  Nuclear  Reactor  Regulotioit 

[Doc.  91-28387  Filed  11-28-61;  6:45  am] 

MLLNW  COOC  7S«O-01-O 

[Docket  No.  50-54] 

CIntichem,  Inc.,  Research  Reactor, 
Order  Authorizing  Dismantling  of 
Facility  and  Disposition  of  Component 
Parts 

By  application  dated  October  19. 1990, 
as  supplemented  on  January  11, 14,  28, 
February  19,  March  8,  April  24,  May  21. 
June  25.  July  17,  August  6,  and  October  2. 
1991.  Cinfichem,  Incorporated  (the 
licensee]  requested  authorization  to 
dismantle  the  research  reactor.  Facility 
Operating  License  No.  R-81,  located  in 
Tuxedo,  New  York  and  to  dispose  of  the 
component  parts,  in  accordance  with  the 
plan  submitted  as  part  of  the 
application.  A  "Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License"  was  published  in  the 
Federal  Register  on  January  14. 1991  (56 
FR  1422).  A  petition  for  leave  to 
intervene  was  filed  by  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  on  February  14. 
1991.  but  was  withdrawn  by  NYSDEC 
on  March  13. 1991,  after  a  cooperation 
agreement  was  entered  into  between 
NYSDEC  and  the  staff  of  the 
Commission  covering  NYSI^C's 
involvement  in  respect  to  the 
decommissioning  activities. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
reviewed  the  application  with  respect  to 
the  provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that  the 
dismantling  and  disposal  of  component 
parts  as  stated  in  the  licensee's 
dismantling  plan  will  be  consistent  with 
the  regulations  in  10  CFR  chapter  L  and 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  publia  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 
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The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
proposed  action.  Based  on  that 
Assessment,  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  (56  FR  58589  November 
20.1991) 

Accordingly,  it  is  ordered  that  the 
licensee  is  authorized  to  dismantle  the 
reactor  facility  and  dispose  of  the 
component  parts  as  outlined  in 
appendix  A  attached  to  this  Order.  The 
Technical  and  Environmental 
Specifications  that  are  applicable  during 
the  decommissioning  period  are  in 
appendix  B  attached  to  this  Order. 

After  completion  of  the  dismantling 
and  disposal,  the  licensee  will  submit  a 
report  on  the  radiation  survey  it  has 
performed  to  confirm  that  radiation  and 
surface  contamination  levels  in  the 
facility  area  satisfy  the  values  specified 
in  the  dismantling  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
Operating  License  No.  R-81. 
1 1   For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  application 
for  authorization  to  dismantle  the 
facility  and  dispose  of  component  parts, 
dated  October  19, 1990,  as  supplemented 
on  January  11, 14,  28,  February  19, 
March  a  April  24.  May  21.  June  25,  July 
17,  August  6,  and  October  2, 1991;  (2)  the 
Commission's  related  Safety  Evaluation; 
and  (3)  the  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Advanced  Reactors  and  Special 
Projects. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 

Dennis  M.  Cnitchfleld,  Director. 

Division  of  Advanced  Reactors  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  91-28457  Filed  11-26-91: 8:45  am) 
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[Docket  No.  50-483] 


Union  Electric  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30,  issued  to  Union  Electric  Company 
(the  hcensee),  for  operation  of  the 
Callaway  Plant.  Unit  No.  1  located  in 
Callaway  County,  Missouri. 

The  amendment  would  correct  the 
Callaway  Technical  Specification  (TS) 
Surveillance  Requirement  4.8.1.1.2.F.(2) 
by  (deleting  the  reference  to  a  value 
"greater  than  or  equal  to  1352  kW"  as  a 
criterion  for  an  acceptable  emergency 
diesel  generator  (EDG)  load  rejection 
test.  That  value  was  derived  from  sizing 
design  calculations  and  is  not 
representative  of  the  largest  single  load 
on  the  diesel  under  design  basis 
conditions.  The  revised  requirement 
would  reflect  the  criteria  that  have  been 
used  to  demonstrate  the  capability  of 
the  EDGs  to  withstand  the  rejection  of 
the  largest  load;  namely,  that  voltage 
and  frequency  can  be  maintained  within 
specified  limits. 

The  proposed  amendment  is 
necessary  in  order  to  bring  the  current 
surveillance  test  into  full,  literal 
compliance  with  the  TSs.  The  tests  as 
conducted  have  been  consistent  with  the 
licensing  basis  for  the  facility  and  have 
conformed  with  NRC  Regulatory  Guides 
1.9  and  1.10&  { 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an 
evaluation  indicating  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration  under  the 


Commission's  regulations  in  10  CFR 
50.92  as  follows: 

The  proposed  change  does  not  involve 
a  significant  hazards  consideration 
because  operation  of  Callaway  Plant  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  load  rejection  surveillance  test  in 
question  is  taken  from  Regulatory  Guide 
1.9,  Revision  1,  Position  C.5  and 
Regulatory  Guide  1 108,  Revision  1, 
Position  C.2.a.(4)  which  call  for  a  test  of 
the  loss  of  the  largest  single  load.  This 
surveillance  test  is  performed  at' 
Callaway  by  disconnecting  an  ESW 
pump  motor  with  the  ESW  and  AC 
power  systems  aligned  in  their 
emergency  operation  modes.  Currently 
there  is  no  direct  way  to  assure  that  this 
rejected  load  equals  the  1352  kW  listed 
in  the  Technical  Specifications. 
However,  the  actual  kW  load  associated 
with  the  ESW  pump  motors  is  less  than 
1352  kW  and  can  vary  slightly 
depending  on  plant  conditions  and 
motor  efficiency.  This  variance  is 
insignificant  as  assured  by  the 
preventive  maintenance  program  that 
monitors  pump/driver  performance. 
Therefore,  there  should  be  no  listed 
value  for  this  load  in  the  Technical 
Specifications  nor  is  one  needed  to 
satisfy  the  regulatory  guide 
requirements.  The  intended  requirement 
is  to  assure  that  the  diesel  meets  the 
specified  acceptance  criteria  given  the 
rejection  of  the  ESW  pump  motor  had 
when  the  plant  is  in  a  lineup 
representative  of  emergency  conditions 
at  Callaway. 

No  new  design  requirements  are  being 
imposed  on  any  plant  systems  or 
components.  There  is  no  change  to  the 
12  second  diesel  start  time  assumed  in' 
the  accident  analyses  and  verified  by 
Technical  Specification  4.8.1.1.2.a.(4)  nor 
is  there  is  a  change  to  the  acceptance 
criteria  for  any  of  the  diesel  generator 
surveillance  tests,  including  the  startup, 
rated  load,  and  load  rejection  tests. 
There  will  be  no  effect  on  the  capability 
of  the  diesel  generators  to  supply  the 
loads  assumed  in  the  mitigation  of  the 
accidents  analyzed  in  FSAR  Chapter  15. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  involve 
any  design  changes  or  hardware 
modifications  nor  will  there  be  any 
changes  to  the  intended  manner  of  plant 
operation  or  in  the  method  by  which  any 
safety-related  plant  system  performs  its 
safety  function.  No  new  accident 
initiators,  transient  precursors,  failure 
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mechanisms,  or  limiting  single  failures 
are  introduced  as  a  result  of  this  change. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  requirement  to  test  for  the  loss  of 
the  single  largest  load  will  continue  to 
be  satisfied  given  the  approval  of  this 
amendment  application.  The  proposed 
change  does  not  alter  the  manner  in 
which  safety  limits  or  limiting  safety 
system  settings  are  determined.  The 
proposed  change  will  have  no  effect  on 
those  plant  systems  necessary  to  assure 
the  accomplishment  of  protection 
functions  and  meet  the  accident  analysis 
acceptance  criteria  in  FSAR  Chapter  15. 
There  will  be  ho  impact  on  DNBR  limits. 
Fq,  F-delta-H,  LOCA  PCT.  or  any  other 
defined  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  ^ 

satisfied. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  flnal 
'  determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may-also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  27, 1991,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Jlequests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the. 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  located  at  the 
Callaway  County  Public  Library,  710 
Court  Street,  Fulton,  Missouri  65251.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  a  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 
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provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  a  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 
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A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1  (800)  325-6000  (in 
Missouri  1  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  N.  Hannon:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq. 
and  Thomas  A.  Baxter,  Esq..  Shaw, 
Pittman,  Potts  and  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  atid  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-^v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  15, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  Local  Public  Document  Room, 
located  at  the  Callaway  County  Public 
Library,  710  Court  Street.  Fulton, 
Missouri  65251. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 

fames  R.  Hall,  St., 

Project  Manager,  Project  Directorate  I  I  1-3; 
Division  of  Reactor  Projects  III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  91-28458  Filed  11-26-91:  8:45  am] 
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[Docket  No.  30-032SS,  Ucense  Na  42- 
00084-06  EA  91-1571 

In  the  Matter  of  Department  of 
Veterans  Affairs;  Houston,  TX; 
Confirmatory  Order  Modifying  License 
(Effective  Immediately) 

I 

The  Department  of  Veterans  Affairs 
(Licensee)  is  the  holder  of  NRC  License 
No.  42-00084-06  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  parts 
30  &  35.  The  license  Authorizes  the 
Licensee  to  possess  and  use  a  variety  of 
radioisotopes  in  medical  research, 
diagnosis  and  therapy  at  the  Veterans 
Administration  Medical  Center  (VAMC) 
in  Houston,  Texas.  The  license  was 
most  recently  amended  in  its  entirety  on 
February  25. 1991.  and  was  due  to  expire 
on  August  31. 1991.  The  Licensee  has 
submitted  a  timely  application  for  the 
renewal  of  the  license. 

II 

As  indicated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
PenaWy  ($25,000)  issued  to  the  Licensee 
on  this  same  date,  a  ]une  10-12  and  June 
18-20. 1991  inspection  of  this  Licensee's 
NRC-licensed  activities  disclosed  22 
violations  of  NRC  radiation  safety 
regulations  and  license  commitments.  In 
April  1990.  NRC  issued  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  ($7,500)  as  a  result  of 
similar  inspection  findings.  On  May  10. 

1990.  the  licensee  paid  this  civil  penalty. 
Inspection  findings  of  this  nature  in 
successive  inspections  reduce  NRC's 
confidence  in  the  VAMC's  ability  to 
manage  its  NRC-license  activities  in  a 
manner  consistent  with  NRC's 
expectations  of  a  holder  of  a  broad- 
scope  medical  license. 

At  an  enforcement  conference 
conducted  at  the  VAMC  on  August  9. 

1991,  the  Licensee  made  a  number  of 
commitments  to  take  action  to  resolve 
what  the  NRC  perceived  as  fundamental 
weaknesses  in  the  management  of  the 
Licensee's  radiation  safety  program. 
Among  the  Licensee's  planned 
corrective  actions  was  a  program  of 
quarterly  audits  of  its  NRC-licensed 
programs  to  be  conducted  by 
representatives  of  the  Department  of 
Veterans  Affairs  (DVA)  National 
Advisory  Committee  on  Radiation 
Safety.  | 

III 

A.  By  letters  dated  August  13  and  28. 
1991.  the  Licensee  agreed  that  DVA's 
National  Advisory  Committee  on 
Radiation  Safety  (Advisory  Committee) 
will: 


1.  Direct  audits  of  the  Licensee's  NRC- 
licensed  activities; 

2.  Establish  standards  for  the  audit 
process  and  submit  such  standards,  and 
the  credentials  of  the  auditors,  to  NRC 
Region  IV  for  its  approval; 

3.  Direct  six  audits  at  calendar 
quarterly  intervals  within  18  months  of 
the  date  of  this  Order, 

4.  Provide  written  audit  reports, 
including  recommended  corrective 
actions  for  findings  identified  during  the 
audits,  to  the  Licensee  within  two  weeks 
of  each  audit; 

5.  Provide  written  audit  reports  to 
NRC  Region  IV  within  two  weeks  of 
each  audit;  and 

6.  Evaluate  the  Licensee's  written 
responses  to  the  audit  findings  (see 
paragraph  B.I.). 

B.  By  letter  dated  August  13, 1991.  the 
Licensee  agreed  that:  The  Licensee  will 
provide  written  responses  to  the 
Advisory  Committee's  audif  findings, 
including  corrective  actions  for 
deficiencies  identified  during  each  audit, 
and  measures  to  prevent  recurrence  of 
similar  deficiencies. 

The  NRC  staff  has  reviewed  the 
Licensee's  submittal  and  agrees  that 
conduct  of  the  audits  would  contribute 
to  providing  additional  assurance  that 
licensed  activities  at  the  VAMC  will  be 
carried  out  in  accordance  with  NRC 
regulations  and  license  commitments. 

I  find  that  the  Licensee's  commitments 
as  set  forth  in  its  letters  of  August  13 
and  28, 1991,  are  acceptable  and 
necessary  and  conclude  that  with  these 
commitments  the  public  health  and 
safety  are  reasonably  assured.  In  view 
of  the  foregoing,  I  have  determined  that 
the  public  health,  safety,  and  interest 
require  that  the  Licensee's  commitments 
in  its  August  13  and  28, 1991,  letters  be 
confirmed  by  this  Order.  The  licensee 
has  agreed  to  this  action.  Pursuant  to  10 
CFR  2.202, 1  have  also  determined  that 
the  public  health,  safety,  and  interest 
require  that  this  Order  be  immediately 
effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161c.  161i.  1610. 182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  parts  30  and  35.  // 
is  hereby  ordered,  effective 
immediately,  that  license  nb.  42-00084- 
06  is  modified  as  follows: 

A.  The  Licensee  shall  have  DVA's 
National  Advisory  Committee  on 
Radiation  Safety  (Advisory  Committee): 

1.  Direct  audits  of  the  Licensee's  NRC- 
licensed  activities; 

2.  Establish  standards  for  the  audit 
process  and  submit  such  standards,  and 


60128 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Notices 


the  credentials  of  the  auditors,  to  NRC 
Region  IV  for  its  approval: 

3.  Direct  six  audits  at  calender 
quarterly  intervals  (three  months)  within 
18  months  of  the  date  of  this  Order,  the 
first  audit  shall  be  completed  within 
three  months  of  this  Order; 

4.  Provide  written  audit  reports, 
including  recommended  corrective 
actions  for  findings  identified  during  the 
audits,  to  the  Licensee  within  two  weeks 
of  the  completion  of  the  ajflit: 

5.  Provide  written  audit^ports  to 
NRC  Region  IV  within  two  weeks  of 
each  audit:  and 

6.  Evaluate  the  Licensee's  written 
responses  to  the  audit  findings  (see 
paragraph  B.). 

B.  The  Licensee  shall  provide  written 
responses  to  the  Advisory  Committee's 
audit  findings,  including  corrective 
actions  for  deficiencies  identified  during 
each  audit,  and  measures  to  prevent 
recurrence  of  similar  deficiencies. 

The  Regional  Administrator.  Region 
IV,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  the  Licensee  of  good  cause. 

V 

Any  person  other  than  the  Licensee 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within  20 
days  of  its  issuance.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Chief.  Docketing 
and  Service  Section,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  IV, 
611  Ryan  Plaza  Drive,  suite  1000, 
Arlington,  Texas  76011,  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  notetay 
the  immediate  effectiveness  of  this  ^ 
order. 


Dated  at  Rockville,  Maryland  this  15lh  day 
of  November  1992. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 
(FR  Doc.  91-28459  Filed  11-26-91;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  301-801 

Canadian  Provincial  Practices 
Affecting  Canadian  Imports  of  Beer 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  proposed 
determinations  under  section  304  of  the 
Trade  Act  of  1974,  as  amended  ("Trade 
Act");  and  request  for  public  comments. 

summary:  On  June  29, 1990,  the  United 
States  Trade  Representative  (USTR) 
initiated  an  investigation  under  section 
302  of  the  Trade  Act  of  certain  practices 
of  Canadian  provincial  liquor  boards 
with  respect  to  imported  beer.  The 
USTR  proposes  to  determine  that  rights 
of  the  United  States  under  the  General 
Agreement  on  Tariffs  and  Trade  are 
being  denied  as  a  result  of  these 
practices  and,  in  the  event  that  a 
mutually  satisfactory  resolution  cannot 
be  reached  with  Canada,  to  take 
appropriate  action.  Among  the  actions 
that  the  USTR  would  consider  taking  is 
the  suspension  of  duty  bindings  and 
increase  in  duties  on  Canadian  beer  and 
other  alcoholic  beverages.  The  USTR 
invites  public  comments. 
DATES:  Comments  from  interested 
persons  must  be  submitted  in  writing  by 
12  p.m.  on  December  23. 1991.  The  USTR 
expects  to  make  final  determinations 
under  section  304  no  later  than 
December  29. 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Chairman.  Section  301 
Committee.  Office  of  the  United  States 
Trade  Representative,  room  223,  600 
17th  Street,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Ruzicka,  Director,  Canadian 
Affairs,  (202)  395-3412,  Joseph  Papovich, 
Senior  Trade  Advisor  for  Agricultural 
Affairs,  (202)  395-5006,  or  Andrew 
Shoyer,  Assistant  General  Counsel,  (202) 
395-7203. 

SUPPLEMENTARY  INFORMATION:  In  1985,  a 
panel  was  established  by  the 
Contracting  Parties  to  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
at  the  request  of  the  European 
Community  with  regard  to  market 


access  restrictions  on  imported 
alcoholic  beverages,  including  beer, 
maintained  by  Canadian  provincial        . 
marketing  agencies  or  "liquor  boards." 
In  most  of  the  ten  Canadian  provinces, 
these  liquor  boards  not  only  regulate  the 
marketing  of  domestic  beer  in  the  , 
province,  but  serve  as  import 
monopolies  and  may  also  warehouse, 
distribute,  and  retail  imported  beer.  The 
panel  found  in  1988  that  certain 
practices  were  inconsistent  with  the 
GATT,  including:  (a)  Restrictions  on  the 
number  of  locations  at  which  imported 
beer  may  be  sold  ("points  of  sale");  (b) 
discriminatory  practices  concerning  the 
authorization  needed  from  the  liquor 
board  to  begin  to  sell  a  brand  of  beer  in 
the  province  or  continue  to  have  it  sold 
("listing"  or  "delisting"  practices);  and 
(c)  discriminatory  markups  on  the  price 
of  beer  sold  by  the  liquor  boards.  The 
GATT  Contracting  Parties  requested 
that  Canada  take  all  reasonable 
measures  available  to  address  these 
practices. 

Canada  failed  to  eliminate  the 
pracfices  found  in  1988  to  be 
inconsistent  with  the  GATT.  In  fact, 
some  provinces  have  instituted  practices 
since  1988  that  have  caused  competitive 
conditions  to  worsen  for  U.S.  brewers. 
On  June  29, 1990,  an  investigation  was 
initialed  pursuant  to  section  302  of  the 
Trade  Act  upon  the  petition  of  G. 
Heileman  Brewing  Company  with 
respect  to  provincial  liquor  board 
practices  concerning  imported  beer.  On 
the  same  day,  the  United  States 
requested  consultations  with  Canada 
under  Article  XXIII:1  of  the  GATT,  as 
required  under  section  303  of  the  Trade 
Act.  Consultations  were  held  with 
Canada  in  July  1990,  but  no  mutually 
satisfactory  resolution  was  reached  at 
that  time.  On  September  14, 1990,  the 
Stroh  Brewery  Company  submitted  a 
section  301  petition  concerning  pricing 
and  distribution  practices  in  the 
province  of  Ontario.  On  October  19, 
1990,  the  USTR  determined  to  address 
these  allegations  in  the  existing 
investigation  rather  than  to  initiate  a 
separate  investigation. 

At  the  December  1990  session  of  the 
Contracting  Parties,  the  United  States 
requested  that  the  Panel  that  had  issued 
the  1988  report  in  the  case  brought  by 
the  European  Community  be  reconvened 
to  consider  the  extent  to  which  Canada 
was  meeting  its  GATT  obligations  with 
respect  to  provincial  lijquor  board 
practices  concerning  markups,  points  of 
sale  and  listing/delisting.  In  addition.     . 
the  United  Slates  requested  that  the   ,     • 
Panel  consider  certain  practices  that 
had  not  been  addressed  in  the  1988 
report,  including:  (1)  Restrictions  on 
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access  restrictions  on  imported 
alcohoHc  beverages,  including  beer, 
maintained  by  Canadian  provincial        . 
marketing  agencies  or  "liquor  boards." 
In  most  of  the  ten  Canadian  provinces, 
these  liquor  boards  not  only  regulate  the 
marketing  of  domestic  beer  in  the  , 
province,  but  serve  as  import 
monopolies  and  may  also  warehouse, 
distribute,  and  retail  imported  beer.  The 
panel  found  in  1988  that  certain 
practices  were  inconsistent  with  the 
'  GATT.  including:  (a)  Restrictions  on  the 
number  of  locations  at  which  imported 
beer  may  be  sold  ("points  of  sale");  (b) 
discriminatory  practices  concerning  the 
authorization  needed  from  the  liquor 
board  to  begin  to  sell  a  brand  of  beer  in 
the  province  or  continue  to  have  it  sold 
("listing"  or  "delisting"  practices);  and 
(c)  discriminatory  markups  on  the  price 
of  beer  sold  by  the  liquor  boards.  The 
GATT  Contracting  Parties  requested 
that  Canada  take  all  reasonable 
measures  available  to  address  these 
practices. 

Canada  failed  to  eliminate  the 
practices  found  in  1988  to  be 
inconsistent  with  the  GATT.  In  fact, 
some  provinces  have  instituted  practices 
since  1988  that  have  caused  competitive 
conditions  to  worsen  for  U.S.  brewers. 
On  June  29. 1990.  an  investigation  was 
initiated  pursuant  to  section  302  of  the 
Trade  Act  upon  the  petition  of  G. 
Heileman  Brewing  Company  with 
respect  to  provincial  liquor  board 
practices  concerning  imported  beer.  On 
the  same  day.  the  United  States 
requested  consultations  with  Canada 
under  Article  XXIII:1  of  the  GATT,  as 
required  under  section  303  of  the  Trade 
Act.  Consultations  were  held  with 
Canada  in  July  1990.  but  no  mutually 
satisfactory  resolution  was  reached  at 
that  time.  On  September  14. 1990.  the 
Stroh  Brewery  Company  submitted  a 
section  301  petition  concerning  pricing 
and  distribution  practices  in  the 
province  of  Ontario.  On  October  19. 
1990.  the  USTR  determined  to  address 
these  allegations  in  the  existing 
investigation  rather  than  to  initiate  a 
separate  investigation. 

At  the  December  1990  session  of  the 
Contracting  Parties,  the  United  States 
requested  that  the  Panel  that  had  issued 
the  1988  report  in  the  case  brought  by 
the  European  Community  be  reconvened 
to  consider  the  extent  to  which  Canada 
was  meeting  its  GATT  obligations  with ,.  i 
respect  to  provincial  lijquor  board 
practices  concerning  markups,  points  of 
sale  and  listing/delisting.  In  addition.      . 
the  United  States  requested  that  the 
Panel  consider  certain  practices  that 
had  not  been  addressed  in  the  1988 
report,  including:  (1)  Restrictions  on 
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private  delivery;  (2)  minimum  purchase 
or  sale  price  restrictions;  (3) 
discriminatory  imposition  of  cost-of- 
Bervice  charges;  (4)  discriminatory 
pricing  methodologies;  (5) 
discriminatory  imposition  of 
environmental  taxes;  and  (6)  failure  to 
provide  sufficient  notice  of  new 
practices. 

The  Panel  was  established  on 
February  6, 1991,  and  issued  its  report  to 
the  Contracting  Parties  on  October  16, 
1991.  The  Panel  concluded,  inter  alia, 
that  Canada  had  failed  to  make 
"serious,  persistent  and  convincing 
efforts"  to  ensure  observance  by  the 

Erovincial  liquor  boards  of  the 
rovisions  of  the  GATT  as  they  relate  to 
the  restrictions  on  points  of  sale  and 
discriminatory  markups  that  had  been 
found  in  1988  to  be  inconsistent  with  the 
GATT,  and  that  this  failure  constituted 
prima  facie  nullification  and  impairment 
nf  U.S.  Tights  under  the  GATT. 
Moreover,  the  Panel  found  that  the 
restrictions  on  the  private  delivery  of 
imported  beer  maintained  by  8  of  the  10 
Canadian  provinces  were  inconsistent 
with  Canada's  national  treatment 
obligation  under  the  GATT,  and  that 
minimum  price  requirements  set  in 
relation  to  domestic  prices  were  also 
inconsistent  with  the  GATT.  The  Panel 
recommended  that  the  Contracting 
Parties  request  Canada  to  take 
reasonable  steps  to  ensure  observance 
of  the  provisions  of  the  GATT  by  the 
provincial  liquor  boards,  and  to  report  to 
the  Contracting  Parties  on  the  measures 
taken  with  regard  to  access  to  points  of 
Bale  and  differential  markups  before  the 
end  of  March  1992  and  with  regard  to 
private  delivery  and  other  matters 
before  the  end  of  July  1992.  A  copy  of 
|the  Panel  report  has  been  placed  in  the 
public  file  in  this  matter  (Docket  No. 
301-80). 

Consultations  were  commenced  with 
the  Government  of  Canada  following 
receipt  of  the  Panel  report,  but  no 
mutually  satisfactory  resolution  has 
been  reached. 

Proposed  Determinations 

On  the  basis  of  the  investigation 
initiated  under  section  302  of  the  Trade 
Act,  the  consultations  conducted 
pursuant  to  section  303  of  the  Trade  Act, 
and  the  final  report  of  the  GATT  dispute 
settlement  panel,  the  USTR  proposes  to 
determine  that  the  rights  to  which  the 
United  States  is  entitled  under  a  trade 
igreement  are  being  denied. 

The  USTR  further  proposes  to 
continue  consultations  with  the 
.Government  of  Canada  to  reach  a 
mutually  satisfactory  resolution  in  this 
matter.  If  such  a  resolution  is  not 
.reached  by  December  29, 1991,  or  if  one 


of  the  other  conditions  stated  in  section 
301(a)(2)  of  the  Trade  Act  has  not  been 
satisfied,  then  the  USTR  proposes  to 
take  action  within  the  scope  of  section 
301(c)  of  the  Trade  Act.  Among  the 
actions  that  the  USTR  would  consider 
taking  is  the  suspension  of  duty  bindings 
and  increase  in  duties  on  Canadian  beer 
and  other  alcoholic  beverages. 

Public  Comments 

The  public  is  invited  to  comment  on: 
(1)  Whether  the  Canadian  provincial 
practices  at  issue  are  actionable  under 
section  301.  including  comments  on 
whether  they  deny  benefits  under  a 
trade  agreement;  and  if  so.  (2)  the 
amount  of  the  burden  or  restriction  on 
U.S.  commerce  caused  by  the  Canadian 
provincial  practices;  and  (3)  the 
appropriateness  of  each  of  the  forms  of 
action  provided  for  in  section  301(c). 
The  comments  submitted  will  be 
considered  in  determining  actionability 
under  section  301  and  in  recommending 
any  action  under  section  301  to  the 
USTR. 

Comments  should  be  submitted  in 
writing,  in  20  copies,  by  12  p.m.  on 
December  23, 1991.  All  written 
comments  must  be  filed  in  accordance 
with  15  CFR  2006.8. 

Comments  will  be  placed  in  a  nie 
(Docket  301-80)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business  information 
exempt  from  public  inspectioryin 
accordance  with  15  CFR  2006.15. 
(Confidential  business  inforn}ation 
submitted  in  accordance  witli  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  public 
file.)  The  docket  shall  be  available  for 
public  inspection  at  the  USTR  Reading 
Room,  room  101,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street,  NW.  Washington,  DC.  An 
appbintment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb.  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
p.m.  and  from  1  p.m.  to  4  p.m.,  Monday 
to  Friday  (except  holidays). 

A.  fane  Bradley, 

Chairman.  Section  301  Committee. 

(PR  Doc.  91-28468  Filed  ll-2!&-m;  8:45  amj 
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OVERSIGHT  BOARD 

National  Advisory  Board;  Meeting 

agency:  Oversight  Board. 
ACTION:  Meeting  notice.  •' 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.(A)). 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 

DATES:  The  meeting  is  scheduled  for 
Monday.  December  16.  9  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Office  of  Thrift  Supervision. 
Amphitheater.  Second  Floor.  1700  G 
Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer.  Oversight  Board  for  RTC.  1777  F 
Street.  NW.,  Washington.  DC  20232.  202/ 
786-9675. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  (the  ACT),  Public  Law  No.  101- 
73, 103  Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose 

The  purpose  of  the  National  Advisory 
Board  is  to  provide  information  and 
advice  to  the  Oversight  Board  and  the 
RTC  on  the  disposition  of  real  property 
assets. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  There  will  be  briefings  from 
the  chairman  of  each  of  the  six  regional 
advisory  boards  on  the  regional 
meetings  held  throughout  the  country 
between  November  13  and  December  13, 
1991.  Discussion  will  focus  on  the  key 
topics  from  the  meetings:  seller        ' 
financing,  SAMDA  contracting,  local 
real  estate  conditions,  and  auctions. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  The  meeting  is  open  to  the 
public.  Seating  is  available  on  a  first 
come  first  served  basis. 

Dated:  November  22. 1991. 
|iU  Nevius. 

Committee  Management  Officer.  Oversiuhl 
Board.  A  dvisory  Board  Affairx. 
|FR  Doc.  91-28456  Filed  11-26-91: 8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

|R«<eaMNo.lA-1292| 

Intention  To  Cancel  Registrations  ol 
Certain  investment  Advisers 

October  29,  1991. 

Notice  is  given  that  the  Securities  and 
Exchange  Commission  (the 
"Commission")  intends  to  issue  an 
order,  pursuant  to  section  203{h)  of  the 
Investment  Advisers  Act  of  1940  (the 
"Act"),  cancelling  the  registrations  of 
those  investment  advisers  whose  names 
appear  in  the  attached  appendix. 

Section  203(h)  provides,  in  pertinent 
part,  that  if  the  Commission  finds  that 
any  person  registered  under  section  203, 
or  who  has  pending  an  application  for 
registration  filed  under  that  section,  is 
no  longer  in  existence,  or  is  not  engaged 
in  business  as  an  investment  adviser, 
the  Commission  shall  by  order  cancel 
the  registration  of  such  person. 

Paragraph  (b)  of  rule  204-1.  requires 
an  investment  adviser  to  file  promptly 
an  amendment  to  its  application  for 
registration  (Form  ADV)  when  its 
address  changes  or  when  certain  other 
J  information  becomes  inaccurate  in  a 
material  manner.* 

The  Commission  has  been  sernling  all 
registrants  a  booklet  of  registration 
materials  annually  since  1987.  Each 
booklet  contains  copies  of  Forms  AOV, 
ADV-S.  ADV-E  and  ADV-W.«  These 
forms,  when  properly  filed,  are  used  to 
update  the  Commission's  records.  Since 
the  1987  mailing,  the  Commission  has 
had  correspondence  for  each  of  the 
registrants  listed  in  the  Appendix 
returned  as  "undeliveraWe"  (addressee 
unknown,  forwarding  order  expired,  or 
no  kmgerat  this  address)  by  U.S.  Postal 
Serv  ice.  The  Commission's  records 
indicate  that  these  registrants  have  not 
filed  amendments  to  their  registration. 
'  reflecting  their  current  txisiness  and/or 
mailing  addresses,  as  required  by  rule 
204-l(b).  The  Commission's  records  also 
indicate  that  many  of  these  registrants 
have  not  made  annual  filings  of  Form 
ADV-S,  as  required  by  rule  204-l{c). 
Accordingly,  the  Division  of  Investment 
Management  t)elieves  that  reasonat>te 
grounds  exist  for  a  finding  that  these 
registrants  are  no  longer  in  existence  or 


'  Umter  section  2M  of  (he  Art  and  nde  J0*-1 
therpunder.  an  inveslmeni  atKUer  oual  alio  f<ie  m 
annuul  supplement  (Fonn  AUV-S)  providii^  tbe 
Commission  with  certain  inrormalion  atx)ul  its 
business  activities. 

'  Fonn  AOV-E  n  med  bf  acooantants  for 
certifiCHtion  of  client  funds  and  aecarittea  in  At 
poRsessiMi  of  an  adviser.  Form  ADV-W  U  used  la 
voluntarily  wilMraw  from  registration  at  an 
investment  adviser 


are  no  ionger  engaj^  in  business  as 
investment  advisers. 

Notice  is  also  given  that  any 
interested  person  may.  by  December  20, 
1991.  at  5:30  p.m..  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  natuce  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any.  of  fact  or  law 
proposed  to  be  controverted,  and  he 
may  request  that  he  be  notified  in  the 
Commission  should  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549. 

At  any  time  after  December  20. 1991. 
the  Commission  may  issue  an  order 
cancelliiig  any  or  all  of  the  investment 
adviser  registrations  listed  in  the 
appendix,  upon  the  basis  of  the 
information  stated  abme,  unless  an 
order  for  hearing  on  the  caiwrellation 
shall  be  issued  upon  request  or  upon  the 
Commission's  own  motion.  Persons  who 
request  a  hearing,  or  to  be  advised  as  to 
whether  a  hearing  is  ordei«d.  will 
receive  any  notices  and  orders  issued.in 
this  matter,  including  tbe  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  further  information  contact: 
Robert  L  Lewis,  Financial  Analyst  at 
(202)  272-3015  (Division  of  Investment 
Management.  Office  of  Financial 
Analysis). 

For  the  CoraniMioa.  by  the  Diiision  ol 
Investment  Managemenl.  parsuant  to 
delegated  authority. 

Margaret  H.  McFarlaiuL 
Deputy  Secretary. 

Appendix 

Atlanta  Regional  Office 

A&R  Services  (Wl-Z2mi) 

ALB  &  AMOciates.  inc.  (Wl -30433) 

Addison  Advisory  Services.  Ina  (e01-3&&58) 

Advance  Planning.  Inc.  (801-05551] 

Anio  Financial.  Inc.  (801-17646) 

Asset  Planning.  Inc.  (801-30623) 

Atlanta  Secmities  *  hrvestntents.  Inc.  (901- 

303391 
Beasiey.  Donald  Laivreace  (001-34105) 
Belida  Evans  Capital  Manageneni  (fiOl- 

312fiO) 
Belmonte,  Frank  Howard  JFLJ  (fl01-33954J 
Bernstein.  Charles  P.  (801-19014) 
Blackstock  Capital  Management  Corp  (801- 

lans) 

Brown.  Fritz  Spitzer  (aOV-29636t 

Camilieri  FiMOcial  Profdes.  Inc.  (601-31771) 

Center  for  Estate  A  Financial  Plannittg  ol  SL 

Petersburg  (801-27170) 
Chase  Southeast  Corp  (801-24761) 
Collison.  Slaney  &  Associates,  iac  (m- 

25645) 
Coriey.  William  Harold  )r.  (801-32545) 
Crabb.  Maddox  investment  Croup  (801- 

22883) 
Darany,  Michael  Anthony  (801-W717^ 


Dannttadter.  Virginia  Lagarde  (801-33174) 

Deemer  TechoicHl  Researdi  («01-I5628) 

Dewoody  *  Co  (801-19777) 

Diversified  Capital  Services  (401-23122) 

Dobbs  Corp  (801-17086) 

Dorn,  Linda  Marie  (801-26677J 

Dunn.  Henry  C^enn  (801-29017} 

Estate  Management  Corp  (801-29860) 

F&M  Capital  Corp  (801-29152) 

FFC  Advisors  of  Florida.  Inc.  (801-25234) 

Fi  Plan.  ln€.  (801-21777) 

Financial  Advisory  Group,  tnc.  /FL/  (801- 

295aB| 
Financial  Advisory  Services  of  Tennes.sf* 

(801-28000) 
Financial  Charting.  Ltd.  (801-18717) 
FinanctaJ  Concepts  (801-19355) 
Financial  Independence  Group,  inc.  (801- 

29125) 
Financial  Manning  Network  Advisory  [801- 

17847) 
Financial  Planning  Solutions.  Inc.  /FV  (801- 

31329J 
First  Financial  Wanning  Corp  (801-22700) 
First  North  Carolina  Corp  (801-11314) 
Fitzsimmons,  Leonard  Patrick  (801-31727) 
Flagler  investor  Ser\'ices.  Inc.  (801-27641) 
Flagship  Group.  Inc.  <801-30787| 
Friend.  WiUiam  David  (801-18293) 
Callo.  Vincent  J.  &  Aasociates,  lac.  (801- 

28780) 
Grieger.  Edward  Louis  lU  (801-09965) 
Gussio,  John  Florian  Jr.  (801-18795) 
^  Hahn  &  Associates.  Inc.  (801-29770) 
Halhim.  Robert  E.  ft  Co.  (801-17722) 
Hamihon.  Ralph  Richard  (801-23631) 
Haskell.  Samuel  Delafieki  (801-26009) 
Hill.  Norman  Bruce  (801-17708) 
Hollisler.  Robert  Morris  (801-13506) 
Integrated  Ilanning  Croup.  Inc.  (0O1-32O1S) 
Integrated  Planning  Services,  inc.  (801-29966) 
International  Investment  Management  Co. 

(801-31195) 
Investors  First  Inc.  (801-30406) 
JFB  Planning  Services.  Inc.  (801-34203) 
Jackson,  Philip  Robert  (801-23728) 
jenmar  Waddell  Securities.  Inc.  (801-24406) 
johnsoB.  Sterting.  Paul  Securities,  Inc.  (801- 

32302) 
Kaplan.  Louise  Goldman  (6(}1-1S997) 
Kennedy  Financial  Services,  Inc.  (801^34tJS3) 
King.  Rigsbee  ft  Co.  (801-27878) 
Kury  Investment  Advisory  Coip  (801-30321) 
Landmark  Advisory  Corp  (801-168321 
MacKenzie.  Jason  Securities  Corp  (801-25604) 
MacLean.  Gilbert  Keith  (801-28063) 
Maragides  &  Associates  (801-20317) 
Matthews.  Heron  ft  Cutrer  (801-33738) 
McArver.  James  Hugh  (801-27406) 
McWilliams.  Elbert  Charies  (801-35253) 
Mitchell,  Calvin  Mace  (801-28967) 
Mull,  (act  Howard  Jr.  (801-21858) 
Net  Worth  Financial  Advisors.  Inc.  (801- 

29330) 
New  Directions  International.  Inc.  (801-16235) 
Newoan.  Mitchdi  Keith  (801-19789) 
NordMStt.  Owen  ft  Co.  (801-22251 1 
Pappas.  Edward  John  (801-34230) 
Perry.  Christina  (801-31500) 
Perry.  Nicholas  Massenburg  (801-25571) 
Phillips.  LW..  Inc.  (801-3O3S3| 
Physicians  Financial  Croup  of  America  (BUl- 

24064) 
Planners  Equity  Group.  Ltd,  (801-15278) 
Porter,  William  Lansing  (801-14275) 
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Dannstadter.  Virginia  Lagarde  (801^33174) 

Deemer  Techatical  Reaeardi  (aoi-IS«28) 

De woody  *  Co  («01-19777J 

Diversified  Capital  Services  («01-23122J 

Uobbs  Corp  (801-17086) 

Dorn.  Linda  Marie  (801-26677) 

Dunn.  Henry  Glenn  (801-29017} 

Estate  Management  Corp  J801-29860) 

F«.M  Capilai  Corp  1801-29152) 

FFC  Advisors  of  Florida.  Inc.  (801-25234) 

Fi  Plan,  Iik.  (801-21777) 

Financial  Advisory  Croup.  Inc.  /FL/  (801- 

29526) 
Financial  Advisor)'  Services  of  Tennes.s«( 

(801-28000) 
Financial  Charting.  Ud.  (601-18717) 
Financial  Concepts  (801-19355) 
Financial  Independence  Croup,  inc.  (801- 

29125) 
Financial  Planair\g  Networlc  Advisory  (801- 

17847) 
Financia)  Planning  Solutions.  Inc.  /FW  (801- 

31329) 
Fir«1  Financial  Wanning  Corp  (801-22700) 
Firat  North  Carolina  Corp  (801-11S14) 
Fitzsimmons,  Leonard  Patrick  (801-31727) 
Flagler  Investor  Services,  Inc.  (801-27641) 
Flagship  Croap.  Inc.  (601-30787) 
Frieiid,  WiUiam  David  (601-18293) 
CaUo.  Vincent  ].  &  As«ocia(es.  Inc.  (001- 

28780) 
Crieger.  Edward  Louis  lU  (801-09965) 
Gussio,  John  Florian  Jr.  [801-18795) 
Hahn  &  Associates,  Inc.  (801-29770) 
Halhim,  Robert  E.  &  Co.  (801-17722) 
Hamihon.  Ralph  Richard  (801-23631) 
Haskell.  Samuel  Delariekl  (601-26009) 
Hill.  Norman  Bruce  (601-17708) 
Hotiisler.  Robert  Morris  (801-13506) 
Integrated  Planning  Group.  Inc.  (801-32016) 
Integrated  Planning  Services,  inc.  (601-29966) 
International  investment  Management  Co. 

(801-31195) 
Investors  First  Inc.  (801-30406) 
JFB  Planning  Services.  Inc.  (601-34203) 
Jackson.  Philip  Robert  (801-23728) 
Jenmar  Waddell  Securities.  Inc.  (801-24406) 
Johnson.  Sterling.  Paul  Securities.  Inc.  (801- 

32302) 
Kaplan.  Louise  Goldman  (801-15997) 
Kennedy  Financial  Services.  Inc.  {801^34053) 
King.  Ri'gsbee  ft  Co.  (801-27678) 
Kury  Investment  Advisory  Corp  (801-30321) 
Landmark  Advisory  Corp  (801-16832) 
MacKenzie.  Jason  Secttnties  Corp  (801-25604) 
MacLean,  Cilberi  Keith  (801-28063) 
Maragides  &  Associates  (801-20317) 
Matthews.  Heron  ft  Cutrer  (801-33738) 
McArver.  James  Hugh  (801-27406) 
McWiUiams.  Elbert  Charles  (801-35253) 
Mitchell,  Calvin  Mace  (801-28967) 
Mull,  Jact  Howard  Jr.  (801-21858) 
Net  Worth  Financial  Advisors.  Inc.  (801- 

29330) 
New  Directions  International.  Inc.  (801-16235) 
Newman.  Mitchell  Keith  (801-19789) 
Nortfacott.  Owen  ft  Co.  (801-22251) 
Pappas.  Edward  John  (801-34230) 
Perry,  Christina  (801-31500) 
Perry.  Nicholas  Masseoburg  (601-25S71J 
Phillips.  LtW..  inc.  (801-30353) 
Physicians  Financial  Croup  of  America  (801- 

24064) 
Planners  Equity  Group,  Ud.  (801-15278) 
Porter,  William  Lansing  (801-1427S) 
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Portfolio  Planning  Corp  (801-22461) 
Pronie  Investments  Corp  (801-33437) 
RC  Financial  Planning.  Inc,  (801-31631) 
Rabinsky.  David  (801-33905) 
Raleigh  Investment  Management  Co..  Inc 

(801-33140) 
Regional  Investment  Financial  Corp  (801- 

24998) 
Resource  Development  Corp  (801-18666) 
SWM  Financial  Group.  Inc.  (801-26375) 
Scogin.  David  Farrell  (801-33450) 
Shoemaker.  j.H.  Advispry  Corp  (801-17372) 
Siberio  &  Co..  PA  (801-21670 
Siggins.  Joesph  Patrick  (801-27436) 
Silverman.  Robert  Ivan  (801-18997) 
Southeastern  Financial  Group.  Inc.  (801- 

26512) 
Stanley.  William  M..  Inc.  (801-31668) 
Structured  Shelters  Financial  Management 

(801-17799) 
Tackyy  Enterprises.  Ltd.  (801-32106) 
Tarheel  Investment  Services,  Inc.  (801-30648) 
Taylor.  Thomas  &  Lord  (801-19931) 
Tench.  Theodore  Ryan  (801-31374) 
Tillinghast.  Nelson  &  Warren.  Inc.  (801-09549) 
Timing  Consultants,  Inc.  (801-34207) 
UP  International  Corp  (801-28248) 
Underwood,  Richard  Eugene  (801-31423) 
Vivian,  Robert  Carlton  (801-29127) 
Wagner,  Cathy  Ann  (801-28100) 
Walsh.  John  Marshall  (801-25442) 
Ward,  James  William  (801-21886) 
Warren  Agency,  Inc,  (801-13335) 
Wessinger,  William  Donald  Sr.  (801-31076) 
Williams,  Michael  Wayne  (801-30237) 
Wolfson,  Joel  /FL/  (801-13532) 
Woodbridge  Financial  Croup  (801-29863) 
Ziegler,  Stephen  James  (801-18695) 

Boston  Regional  Office 

Andersen,  Thomas  Waller  (801-29634) 

Beaumont  Trust  Associates  (801-27434) 

Bigus,  Anatol  Waller  (801-25155) 

Bishop.  Robert  Hudson  III  (801-13763) 

Capital  Planning  Corp  (801-27773) 

Cook,  Russell  A.,  Inc.  (801-13554) 

Copley  Financial  Services  Corp  (801-13834) 

Corporate  Strategies,  Inc.  (801-23133) 

Dedicated  Financial  Corp  (801-30403) 

Devonshire  Trust  Corp  (801-28341) 

Edds,  Lyman  Stanley  (801-29747) 

Essex  Financial  Management  Coup,  Ltd.  (801-'" 

27707) 
Feingold  insurance  Planning  Agency  (801- 

20947) 
Financial  Planning  Advisors,  Inc.  (801-19239) 
Finklestein,  Charles  Irving  (801-35750) 
First  American  Financial  Corp  (801-29931) 
Flagship  Investment  Counseling  Service  (801- 

27367) 
Flynn,  John  C.  (801-32451) 
Freedom  Financial  Services,  Inc.  (801-17787) 
Future  Benefits,  Inc.  (301-32640) 
Heckert,  Ralph  E.  (801-27680) 
Holt,  T.J.  &  Co.,  Inc.  (801-04261) 
Howe.  Jeffrey  Lynn  (801-30269) 
Ivy  Cash  Management,  Inc.  (801-32553) 
Kaestle,  Paul  Kruger  (801-33339) 
Karp,  Stephen  Michael  (801-21825) 
Lexington  Financial  Group,  Inc.  (801-28095) 
Link,  Stephen  (801-33345) 
Loomis,  Lawrence  Alfred  Jr,  (801-27429) 
MAC  Financial  Services,  Inc.  (801-23919) 
Maloy,  James  Rudolph  (801-27998) 
Mayflower  Trust  Corp  (801-29205) 
McDougall.  Frederick  Borrow  (801-31840) 


Mintz.  David  Jacob  (801-30969) 

Morgan.  Jeffrey  Hall  (801-21613) 

Morrison,  Mike  (801-31123) 

New  Cambridge  Associates.  Inc.  (801-30228) 

Noble  Asset  Management,  Inc,  (801-27416) 

North  Atlantic  Planning  Corp  (801-28556) 

O'Connor  ft  Drew  Financial  Advisors.  Inc, 

(801-31493) 
Plante,  Pierre  Guy  (801-24330) 
Rahman,  Habib  (801-24886) 
Rauseo  Financial  Group,  Ltd.  (801-31980) 
Reinhalter  Capital,  Inc.  (801-27749) 
Rhodes  Capital  Management.  Inc,  (801^7597) 
Rosson,  Gloria  (801-31954) 
Sacarob,  George  Joseph  (801-11887) 
Slyuter.  Robert  Norman  (801-28220) 
Stevens,  Ralph  Lawson  (801-28821) 
Stockbridge,  Charles  William  (801-22414) 
Thompson,  Kathleen  Marie  (801-33463) 
United  Fiduciary  Services  Corp  (801-32594) 
Weber,  Arthur  Morgan  (801-07751) 
Wheeler,  Grant  W.  (801-18262)    Jj 
Wilkens.  Edward  Henry  (801-27I34J 
Zapata.  Charles  Albert  (801-112100) 

Chicago  Regional  Office 

AGA  Financial  Services.  Inc.  (801-30611) 

Allswang,  Harry  (801-22663) 

American  Service  Press,  Inc,  (801-19246) 

Ayling  Capital  Management,  Inc.  (801-22725) 

Batt,  Danny  Lee  (801-29740) 

Bennis,  John  Lee  (801-30239) 

Bemdt  &  Boone  Associates,  Inc,  (801-28902) 

Beta  Investment  Management.  Inc,  (801- 

29416) 
Brandvein  &  Leppo.  Inc.  (801-28323) 
Briely  Financial  Services,  Inc.  (801-24725) 
Brown,  Larry  Dean  (801-20573) 
Busekrus,  Mark  H.  &  Co.  (801-23889) 
C&A  Agency,  Inc.  (801-26090) 
Campbell,  W.Y.  &  Co.  (801-32569) 
Camu;k,  Bruce  James  (801-23565) 
Carson  Miller  Planning  Services,  Inc.  (801- 

29615) 
Certified  Financial  Consultants,  Ltd.  (801- 

24306) 
Christiansen  &  Associates,  Inc.  (801-24042) 
Cipriano.  Gene  Louis  (801-13521) 
Coleman,  S.M.  &  Co.  (801-31595) 
Cooper,  Sharon  Kay  (801-23592) 
Creative  Planning  Concepts,  Inc.  (801-23218) 
Cummings,  William  Henry  (801-28689) 
Cyrwus,  Kenneth  John  (801-28137) 
DIA.  Inc.  (801-28115) 
DIA  Markets  Advisory  (^-34903) 
Eissman,  Mark  Paul  (301^553) 
Eldredge,  Charles  H.  &  Co..  Inc.  (801-09083) 
Ellis  Enterprises,  Inc.  (801-22639) 
Ellward,  Inc.  (801-16386) 
English,  Wright,  Collins  ft  Co..  Inc.  (801- 

28800) 
Equitrust,  Inc.  (801-29268) 
Evergreen  Financial  Planning,  Ltd.  (801- 

24382) 
Fasano  &  Associates,  Inc.  (801-19782) 
Fedie,  Donald  Martin  (801-20362) 
Feriis  Financial  Services,  Inc.  (801-31332) 
Fifth  Avenue  Investments.  Inc.  /MI/  (801- 

35754) 
Financial  Planning  Partners,  Inc.  (801-27711) 
Financial  Service  Associates,  Inc.  (801-17471) 
Financial  Services  Associates,  Inc.  (801- 

25488) 
First  Detroit  Investment  Planning.  Inc.  (801- 

22180) 
First  Financial  Planning  Services.  Inc.  (801- 

18410) 


Foley.  Irvine  ft  Stafford  Asset  Management 

(801-30882) 
Forrest,  Terry  L  (801-21794) 
Frehse.  Thomas  Arthur  (801-27229) 
Garcia,  Fernando  Salcedo  (801-30266) 
Cardenier,  Holly  Jane  (801-27963) 
Garrison,  Mark  Michael  (801-31813) 
Gholston.  Vema  M.  (801-28434) 
Gilliam  Trust  Advisors.  Inc.  (801-27580) 
Goldberg.  Richard  Harry  (801-13949) 
Gossman,  Robert  Carl  (801-14294) 
Great  Lakes  Capital  Management  Corp.  (801- 

30244) 
Greater  Chicago  investment  Advisors,  Inc. 

(801-25561) 
Greenblatt.  Phillip  J,  Securities.  Ltd.  (801- 

28060) 
Gross  Financial  Planning,  Ltd.  (801-20443) 
Hagerty,  Timothy  Curtis  (801-26691) 
Hahn,  H.E,  Advisory  ft  Consulting,  Inc.  (801- 

26170) 
Hamilton.  Rhodes  Capital  Management.  Inc. 

(801-32110) 
Hicks,  Bruce  Bennett  (801-30026) 
Hilbert,  Anne  Thompson  (801-28630) 
Huang,  George  Chen  Ching  (801-27355) 
Investment  Directions,  Inc.  (801-26152) 
Investors  Capital  Manageipent,  Inc.  (801- 

34364) 
Investors  Development  Co.  (801-22169) 
JM  Consultants,  Inc.  (801-21814) 
JPW  Investment  Advisors,  Inc.  (801-26358) 
jaxon  Corp.  (801-32305) 
Jenkins,  Lawrence  Allen  (801-27278) 
Johnson,  Da.is  (801-21461) 
Jones.  Jay  Arthur  (801-23890) 
Karr  Financial  Planning,  Ltd.  (801-26209) 
Kenight.  Sebastian  J.,  Dr.  (AOl-15152) 
Ko.  Moses  Saibing  (801-22022) 
Kozelka,  Steven  Elden  (801-27587) 
Kurk  &  Kurk  Financial  Group,  Inc.  (801-25147) 
Lang,  David  Frederick  (801-26232) 
Langley,  Randal  Scott  /MI/  (801-34932) 
Lawlor,  P.M.  ft  Co.  (801-24375) 
Laymon,  Terry  M.  (801-26016) 
Leventis  Investment  Co.  (801-14430) 
Lindow,  Kenneth  Allen  (801-28190) 
Lodden,  Telford  Alleman  (801-26147) 
MKS  Investment  Advisers,  Inc.  (801-30303) 
Machala,  Robert  G.  (801-20853) 
Martin,  Robert  Scott  (801-28057) 
May,  Kenneth  Francis  (801-17401) 
McAtee,  Carol  Nemec  (801-22560) 
McClintic,  Raymond  Gerald  Jr.  (801-24392) 
McCubbin,  R.  Shawn  &  Associates,  Inc.  (801- 

26954) 
McMillin  Investment  Counsel,  Inc.  (801- 

27473) 
McNary  Financial  Group.  Inc.  (801-24870) 
Meridian  Trading  Co.  (801-29887) 
Merriman,  L.  Idris  (801-22837) 
Miller,  Richard  Francis  II  (801-22132) 
Mills,  B.  Corp.  (801-13976) 
Mills,  Vincent  (801-34620) 
Molvang.  Eric  A.  (801-20559) 
Moneybuilders,  Inc.  (801-30627) 
Murray,  Patrick  Brain  (801-27283) 
Nabholz,  Linda  Lucille  (801-33037) 
Nickles  To  Net  Profits,  Inc.  (801-30211) 
Northeast  Planning  Associates,  Inc.  (801- 

33925) 
Octagon  Financial  Corp  /MN  (801-29852) 
Ojiaku,  Uche  Jim  (801-31377) 
Osbom  ft  Associates.  Inc.  (801-18718) 
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PBS  Investment  Advisory  Senices.  Inc.  (802- 

20149) 
PDS  Securities  International  Inc.  1801-21125) 
Pennlax  Advisory  Gfowp,  Inc.  (801-250511 
Personal  Economics.  Inc.  (801-29881) 
Pierson.  Marshall  Julius  HI  (801-21411) 
Rheingold  Investment  Croup.  Inc.  (801-34486) 
Ross.  Craddock  AsMxaatcs.  Inc.  (801-24347) 
Rowc  &  A5Suci«tM.  Inc.  (801-23593) 
Ryrie.  Bierraaiia  &  Ryrie  Financial  Services 

"(«01-26r92) 
SF  Inveslmenl  Mitnagemefil  Services.  Inc. 

(801-28146] 
Scales.  Scott  Alan  (801-29282) 
Schoeck.  John  Fred  (801-24006) 
Schwartz.  Paul  Jerome  (801-27591) 
Searcy.  L  Dwjght  (801-24953J 
Shaw.  Eric  C.  (801-19033) 
SidelL  Richard  John  (801-21639) 
Singer  &  Co.  Planning  Services.  Inc.  (801- 

31773) 
Smith  Financial  Planning.  Inc.  (801-24463) 
Spears.  Joe  Mack  (801-28973) 
Spectrum  Consulting  Corp  (801-27969) 
Strategic  Financial  Advisors.  Inc.  (801-217B1J 
Sullivan.  Paul  Joseph  (801-33857) 
Supena  Nyman  Inveitment  Corp  (801-25635) 
Theiler.  Richard  Carl  (801-27118) 
Thompson.  Leonard  Ar\tn  Jr.  (801-14187) 
UnipliUt.  kic.  (801-24133) 
Vander  Weele  Investment  Counsel.  Inc.  (801- 

3:K'44) 
Vroun.  Kenneth  James  (801-31521) 
U  abh.  J.P.  &  Associates.  Ud.  (801-27143) 
Wealth  Accumulation  Concepts,  bit  (601- 

21067) 
Weber  Financial  Services  (901-21441J 
Westport  Financial  Croup.  Inc.  (801-24106) 
Wiihe^  Doniu  Cayle  (801-27437) 
Winkelman.  Stuart  Herbert  (801-30325) 
Yield  Growth  Money  Management  Ca  (801- 

19289) 
634  Co.  (aOl-15058) 

Denver  Regional  Office 

Advising  Speculators  Corp  (801-26458) 
American  Asset  Management  Corp  (801- 

17487) 
Anderson.  James  William  (801-25246) 
Bunnell.  Frederick  Wayne  (801-35090) 
Broker  Services,  Inc.  (801-12995) 
Cleveland  Management.  Inc.  (801-16181) 
Cordovano  &  Co.,  Investment  Advisors  (801- 

32394) 
Crosby  Advisors.  Inc.  (801-29197) 
Dadson  Securities.  Inc.  (801-33818) 
Dbvis,  Emest  Guthrie  (801-31«42) 
Doane.  Elizabeth  Latfaan  (801-201^8) 
Energy  Investment  Services,  Inc.  (801-26221J 
Equidata.  Inc.  /CO/  (801-17002) 
Equity  Resource  Planning.  Inc.  (801-24216J 
Erisa  Mortgage  Co.  (801-29095) 
Financial  Blueprints,  inc.  /UT/  (801-28658^ 
Financial  Planning  Senices.  Inc.  (801-18707J 
Fleming.  Marilyn  Anne  (801-22927) 
Foreman.  William  Jr.  (801-29425) 
Four  Comers  Advisor  (801-14139]  I 

Ceis,  Don  D.  (301-15120)  ' 

Griffin.  Douglas  DevereauK  (801-30657) 
Mansen.  Judith  Ann  (801-21195) 
Harbor  Financial  Croup.  Ina  (801-32053J 
Harris,  Di.xon  Holman  (801-263O4) 
Hilderbrand  &  Associates,  PC.  (801-30137J 
Hurley.  Edward  Francis  (801-27293) 
Innovative  Asset  Group,  Inc.  (801-33274) 
integrated  Financial  Securities,  Inc.  (801- 

28333) 


Inlermountain  Capital  Management.  Inc. 

(801-28241) 
Javer,  Joel  Barry  (801-27021) 
Luklon.  Gerald  Uoyd  (801-22552) 
MCO  Financial  Services.  Inc.  (801-28145) 
Martin,  Robert  Fulton  (801-31181) 
MofTitt  Teran  ft  Co.  (801-28787) 
Plesher.  Peter  Charles  (801-34675) 
Resourc#Group  (801-31006) 
Rose.  Robert  Daniel  (801-29756) 
RuckeL  Horace  Anthony  (301-28060) 
Ruffell.  WlUian  Murray  (801-30813) 
Stuck  in^-esiors  Services,  inc.  (801-28592) 
Stroms.  Phillip  Wayne  (801-27728) 
Sutton  &  Co.  (801^26679) 
Thornton.  Jo  {-lUen  Martin  (801-18603) 
Tlntera  &  Co.  (801-^34025) 
Ward.  Thomas  Arthur  (801-23480) 
Young.  Robert  Oldham  (801  -28361 ) 

Fort  Worth  Rej-ional  Office 

ANFS.  Inc.  (801-28599) 

Access  Investor  Services,  inc.  (801-29301) 

Austin.  Jerroid  Dean  (801^23049) 

Avest,  Inc.  (801-31965) 

Barenborg,  Edward  Paul  (801-21837) 

Birchtree  Financial  Advisors.  Inc.  (801-28525) 

Brooks  Group.  Ina  (801-2^68) 

Brown.  Rice  E.  (801-.23489) 

Cabrera.  Fkirenda  Fernandez  (001-30561) 

Columbia  Financial  Advisors.  Inc.  (801- 

27364)         J — , 
Cornerstone  Sen-ice  Corp  (801-23776) 
DHna.  Inc.  (801-26891) 
Devlin.  Brian  Tuckey  (801-28477) 
^.hrman  Investment  Group.  Iim;.  (801-21573) 
^^ity  Mutual  Corp  (801-32141) 
FSA  Capital  Management.  Inc.  (801-17282) 
Fields,  Spencer  De  (801-23819) 
Financial  Planning  Assistance  Corp  (801- 

23516) 
Fischer,  Steven  Neil  (801-16186) 
Golombeck.  Richard  Sidney  (801-27196) 
Grisbee  Financial  Advisers,  Inc.  (801-21402) 
HLM  Financial  Advisory  Services,  Inc.  (801- 

25423) 
Hackney.  Robert  Eugene  (801-311.56) 
Hallmark  Financial.  Inc.  (801-30409) 
Herman,  Stanley  Hubert  (8(n-24791) 
Holochuck,  David  William  (801-27354) 
ICP  Integrated  Capital  PlaTining.  Irtc.  (801- 

28008) 
Innovative  Money  Advisory,  Inc.  (801-2634^) 
Institutional  Asset  Managenten},  Inc.  (801- 

32087)  ^  ~ 

King.  David  Stephen  (801-27465) 
Langdon  Investment  Advisors.  Inc.  (801- 

23760) 
Lebair  Financial  Services.  Ina  (801-29662) 
Mitchell.  Mark  Michael  (801-31420) 
Pattison.  Gregory  Lynn  (801-23830) 
Peeke.  James  Barlow  K  Ca.  Inc.  (801-15714) 
Pilot  Advisory  Senices,  Inc.  (801-22206) 
Plaettner.  Paul  David  (801-30240) 
Practice  Consultants.  Ina  (801-28503) 
Premier  Financial  Advisors.  Inc.  (801-306C9) 
Rainwater,  Wayne  Lindy  (801-19586) 
Roberts,  Paul  Best  (801-32626) 
Sage  Investment  Securities.  Ina  (801-30933) 
Santa  ularia.  Joseph  Earl  Jr.  (801-16846) 
Sheffield  Financial  Management  Ina  /TX/ 

(801-17977) 
Skaggs.  Lynn  Martin  (801-30327) 
Source  Advisorj',  Inc.  (801-25179) 
Slate  Directed  Securities  (801-27923) 
Tannehill.  Arthur  Douglas  (801-18339) 


Vaughn  Geoi^  Frederick  (601-29348) 
Vranes  &  Ca  (801^29121) 
Whitfield. ).  Charles  (801-23375) 
Wilde  Advisory  Sen^ices.  inc.  (801-3146^ 
Yeater,  Bradford  Reid  (801-30135) 

Los  Angeles  Regional  Office 

Abrams,  Nancy  Lee  (801-26931) 
Advisors,  ina  (801-17581) 
Advisory  Network.  Inc.  (801-19489) 
Aegis  Asset  Management  ina  (801-16290) 
Anttonea  Thoaias  Jackson  (801-21100) 
Arabia  Financial  Services,  Ina  (801-29072) 
Athletic  Financial  Planning,  ina  (801-15324) 
Avila,  Harold  Celso  (801-17613) 
Baird,  Anthony  Sewell  (801-32863) 
Bayuk.  Darryl  Anthony  (801-13536) 
Beckett,  Shoryl  Anne  (801-29787) 
Berger.  W.  Craig  Financial  Service,  Ltd.  (801- 

27896) 
Beriage,  Frank  Richard  (801-31254) 
Boardwalk  Asset  Management  Corp  (801- 

30659) 
Bowers,  Richard  Jerome  Jr.  (801-27123) 
Bumham.  Perry  Lorenzo  (801-2SS93) 
Burr,  Don  Charles  (801-28422) 
Burton  Associates  (801-30493) 
CLM  Financial  Corp  (801-11411) 
CSI  Capital  Management  (801-20379) 
Cal  State  Associates,  Inc.  (801-21118) 
Calculus  (801-30911) 

California  Fund  Timing  Serivce  (801-31040) 
Candland,  KindschI  &  Associates  (801-241S2) 
Canova.  Terry  Mac  (801-28883) 
Capital  Action  Planners.  Inc.  (801-23366) 
Capital  Appreciation  Investments  (801-19816) 
Carroll.  Cheryl  Kapitan  (801-30388) 
Cazenave  &  C..  Inc.  (801-31533) 
Centrecorp  Investment  Advisory  Service 

(801-16666) 
Childers.  Swan  h  Co.  (801-23890) 
Choie.  Edward  Sungkyu  (801-35608) 
Clare,  Richard  T.  (801-24994) 
Claremont  Economics  institute  (801-14824) 
Connolly,  Michael  Robert  (801-27385) 
Consolidated  Financial  Planning.  Inc.  (801- 

34754) 
Coo-fdinaled  Financial  Design.  Inc.  (801- 

22168)       r 
Cosentino,  Vincent  John  (801-22487) 
Crescent  liHrEStmcolGroup,  Inc.  (801-18583) 
Dacqiu«fo,  John  Francis  ^>Kn-21 348) 
Desired  Retirement  Plans^^nc.  (801-24673) 
De^fop  Broker,  Inc.  (801-247B9) 

k  Financial  Corp,  Ina  (i^Ol-32161) 
ioherty.  Robert  R  (801-32399) 

auble  Eagle  Financial  Corp.  (801-20588) 
Dugan  John  Francis  /CA/  (801-30024) 
Duncan.  Robert  Case  (801-29166) 
Edwards,  David  Freeman  (801-29827) 
Financial  Directions,  Inc.  (801-28974) 
Financial  Planning.  Inc.  (801-32435) 
Financial  Service  Consultants,  Inc.  (801- 

23141) 
Fischer,  James  Buckle  (801-21909) 
Forefront  Financial  Corp.  (801-27346) 
Fortner  Financial  Services  Corp.  (801-21312) 
Fortune  Capital  Management  (801-23814) 
CCA  Investment  Corp.  (801-09642) 
Gallop  Group.  Ina  (801-16371) 
Genes  Capiial  Management  Co.  (801-26593) 
Gei  shen  Perlman  Financial  (801-25397) 
Gettlngs  Financial  Crotip.  ina  (801-23633) 
GIbney.  Wlliiaia  Arthiir  (801-33523)    . 
Glass.  Melvyn  Staoley  (801-14199) 
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Vaughn  Ceoi^  Frederidi  {601-29348) 
Vranes  &  Ca  (BOl-29121  J 
Whitfield  J.  Cliark-s  |«01-2337S) 
Wilde  Advisory  Service*.  Inc.  (801-314MJ 
Yeater.  Bradfofd  Reid  (8(n-3ai35j 

Los  Angeles  Resional  Office 

Abrams.  Nancy  Lee  (801-26931) 
Advisors,  inc.  {aOl-17511) 
Advisoi>  Network,  inc.  (801-19409] 
Aegis  Asset  Management  inc.  (801-16290J 
Anttonea  TIiobihs  Jackson  (801-21  lOOJ 
Arabia  Financial  Services,  Inc.  (801-290721 
Athletic  Financial  Planning,  inc.  (801-15324) 
Avila.  HaroWCelso  (801-176131 
Baird.  Anthony  Sewell  (601^32863) 
Bavuk,  Darryl  Anthony  (801-13536) 
Beckett.  Sberyl  Anne  (801-29787) 
Berger.  W.  Craig  Financial  Service,  Ltd.  (BOl- 

27896) 
Berlage,  Frank  Rkhard  (801-31254) 
Boardwalk  Asset  Management  Corp  (80i- 

30659) 
Bowers,  Richard  Jerome  Jr.  (801-Z7123J 
Bumham.  F^erry  Lorenzo  (801-2,^593) 
Burr,  Don  Charles  (801-28422) 
Burton  Associates  (801-30493) 
CLM  Financial  Corp  (801-11411) 
CSl  Capital  Management  (801-20379) 
Cal  Slate  Associates,  Inc.  (801-21118) 
Calculus  (801-30911) 

California  Fund  Timing  Serivce  (801-31040) 
Candland,  Kindschi  Ik  Associates  (801-241KJ 
Canova,  Terry  Mac  (801-28883) 
Capital  Action  Planners.  Inc.  (801-23.166) 
Capital  Appreciation  Investments  (801-19816) 
Carroll,  Cheryl  Kapitan  (801-30388) 
Cazenave  &  C.,  Inc.  (801-31533) 
Centrecorp  Investment  Advisory  Service 

(801-16666) 
Childers,  Swan  &  Co.  (BOl-23890) 
Choie.  Edward  Sungkyu  (801-35608) 
Clare,  Richard  T.  (801-24994) 
Claremont  Economics  Institute  (801-14824) 
Connolly.  Michael  Robert  (801-27385) 
Consolidated  Financial  Planning.  Inc.  (801- 

34754) 
Coo.fdinaled  Financial  Design.  Inc.  (801- 

22168)       r 
Cosentino.  Vincent  John  (801-22487) 
Crescent  liHre5tiJ»«y3l_Group,  Inc.  (801-18583) 
Dacqinsfo.  John  Francis{8cn-21348) 
Desined  Retirement  Pians>Jnc.  (801-24673) 
DaBlklop  Broker,  Inc.  (801-247B9) 
toirak  Financial  Corp,  Inc.  (1^01-32161) 
!)oherty.  Robert  H.  (801-32399) 
/Double  Eagle  Financial  Corp.  (801-20588) 
Dugan  John  Francis  /CA/  (801-30024) 
Duncan.  Robert  Case  (801-29166) 
Edvifards,  David  Freeman  (801-29827) 
Financial  Directions,  Inc.  (801-28974) 
Financial  Planning,  Inc.  (801-32435) 
Financial  Service  Consultants,  Inc.  (801- 

23141) 
Fischer,  James  Buckle  (801-21909) 
Forefront  Financial  Corp.  (801-27346) 
Fortner  Financial  Services  Corp.  (801-21312) 
Fortune  Capital  Management  (801-23814) 
CCA  Investment  Corp.  (801-09642) 
Gallop  Group.  Inc.  (801-18371) 
Genes  C^Ul  Management  Co.  (801-26593) 
Geishen  Perlman  Financial  (801-25397) 
Cetiings  Finaacial  Group.  Inc.  (801-23633) 
Cibney.  William  Arthur  (801-33523)    . 
Glass.  Melvyn  Slaaley  (801-14199J 


Grant  Scott  Wallace  (801-20489) 
Crattan  Financial  Strategies  (801-28588) 
Hanks,  Arthur  Ernest  Jr.  (801-34654) 
Hanson  Paul  (801-18578) 
Harrison^ Allan  Richard  (801-Z7427) 
Harvey,  ^nior  Lee  (801-27974) 
Heath.  Ronald  G..  &  Associates,  inc  (401- 

2S209) 
Hedging  Concepts.  Inc.  (801-30797) 
Howard.  Kevin  John  (801-27882) 
Hubbard,  Frank  Langdon  (801-34988) 
Hunter,  Robert  Reichard  (801-30904) 
Hutchinson.  William  Harding  (801^22354) 
Hutchinson  Securities  (801-31812) 
IPN  Capital  Management,  Inc.  (801-28917) 
Ideco  Financial  Services  Corp.  (801'-24185) 
Institute  For  Financial  Guidance  (801-16817) 
International  Planning  &  Communication 

(801-22620) 
Ishii.  Roy  Isamu  (801-28420) 
Iwata,  Kay  Kiyomi  (801-31510) 
}D  Financial  Planning  Services.  Inc  (801- 

27958) 
James,  Leon  G.,  Inc.  (801-28355) 
Jannicelli,  Dante  Vincent  (801-24100) 
Jenny.  Hans  H.  (801-31077) 
Jewetl,  Grank  Irving  (801-21351) 
Johnstown  Investment  Managers.  Inc  (801- 

30066) 
Joman  Research,  Inc.  (801-22170) 
Jones,  Chris  Leroy  (801-27595) 
Jordan.  Pierretta  Eva  (801-25457) 
Justine.  A.J.,  Ltd.  (801-18256) 
Kalenda.  Raymond  Edward  (801-17548) 
Katersky  Financial  (801-18281) 
Kenmar  Investntents  (801-18174) 
Lafayette  Capital  Corp.,  inc  (801-34832) 
Lagontarsino  Planning  (801-24082) 
Largeot  Capital  International.  Inc  (801-2SS07) 
Lee.  Joseph  &  Associates,  Inc  (801-32729) 
Mark,  Bruno  Francis  (801-30385) 
McCarthy,  John  Eugene  (801-29941) 
McEwen,  Laurence  Bishop  Jr.  (801-24752) 
McKee,  Stephen  George  (801-22482) 
Melody,  Robert  Arlen  (801-30432) 
Merchant.  Philip  Everett  (801-19770) 
MiUer,  George  Campbell  (801-19654) 
Moloney.  Patrick  Kevin  (801-28178) 
Monschein,  Naomi  Ruth  (801-21528) 
Moore,  Philip  Frederic  (801-30619) 
Morgan,  CMmstead,  Kennedy  &  Gafdner 

Capital  Coip  (801-06189) 
Murray.  Carol  Amie  (801-32387) 
Natapoff,  Milton  (801-25459) 
Neely,  John  William  (801-28924) 
Nellis,  Bryan  Clifford  (801-29260) 
Nelson,  Steven  Charies  (801-24399) 
Newport  Capital  Management  (801-10512) 
Newport  Investment  Planning,  Inc  (801- 

28880) 
O'Heam,  William  James  (801-32052) 
Orlich,  Robert  Doi^as  (801-Z833Z) 
Pacific  Int^rated  Group,  Inc  (801-31613) 
PaciFic  Investment  Counsel  (801-23281) 
Paramount  Capital  Corp.  (801-33178) 
Perry.  Vernon  Edward  (801-3183S) 
Personal  Financial  Management  inc.  (801- 

13568) 
Peterson,  George  Arthur  (801-24722) 
Petring,  Terri  Lynne  (801-32706) 
Phelps.  George  E.  Co.  (801-1132is) 
Pirtle,  Pan!  Richard  (801-29407) 
Plaavest  Advisors.  Inc.  (801-25531) 
Porter,  Harold  King  lU  (801-30320) 
Princeton,  ]M.  Co.,  Inc  (801-X3487) 
Protect  America,  Inc.  ^801-27636) 


Provost.  John  Edward  (801-30738) 
Quails.  Patricia  A.  Associates,  Inc.  (801- 

22212) 
Reeves  Financial  Advisors.  Inc.  (801-28618) 
Regan.  Michael  John  (801-21329) 
Richard,  Leo  Jerry  (801-29089) 
Riggs,  Thomas  P.  &  Associates,  Inc.  (801- 

21321) 
Rockey.  Ruth  investments,  inc.  (801-16453) 
Rosenblum,  Norman  Mark  (801-24084) 
Rutemoeller,  Robert  August  (801-S2879) 
Sakuma,  Alan  Advisors.  Inc.  (801-23823) 
Sam  Sin.  Fernando  Jamiel  (801-24823) 
Sandoval,  Dennis  Michael  (801-16533) 
Sanford,  Carlisle  Junior  (801-30326) 
Seel,  Kenneth  Lynn  (801-24428) 
Select  Fund  Advisors.  Inc.  (801-26825) 
S«ig,  Richard  Alien  (801-32825) 
Sheahan,  Robert ).  &  Associates.  Inc  (801- 

19419) 
Sherman.  U.  &  Company,  inc  (801-29517) 
Shorr,  Alan  Lee  (801-18486) 
Smith,  D.L..  Inc  (801-22500) 
Springhill  Financial  Services  Corp.  (801- 

29173) 
Standing,  Hugo  U  Inc  (801-29149) 
Steiner,  Martin  Henry  (801-25255) 
Strategic  Defensive  inveitments,  Inc  (801- 

33199] 
Stronghold  Capital  Management  Inc  (801- 

24524) 
Tax  &  Financial  Programming,  Inc.  (801- 

14917) 
Taxis,  Ltd.  (801-31432) 
Torrey  Pines  Securities  Corp.  (801-25642) 
Trademark  Investment  Services.  Inc  (801- 

27803) 
Transgroup  Securities,  Inc  (801-19073) 
Triad  American  Securities.  Inc  (801-17488) 
U.S.  Advisors.  Inc  (801-31964) 
U.S.  Capital  Investment  Advisors  Coip  (801- 

32317) 
Vest  Corp  of  California  (801-15494) 
Vickery.  Thomas  Taylor  (801-14396) 
WCM  Financial  Corp.  (801-30027) 
Wall  Street  Pacific  Financial  Resonrces,  loc 

(801-31111) 
Warren,  Theodore  Arthur  (801-04409) 
Waul.  Michael  Anthony  (801-24499) 
Wesson.  Vann  Thomas  (801-23222) 
Westlake  Securities,  inc  (801-18840) 
Wetterschneider,  Larry  ICay  (801-16765) 
Wilcon  Management  (a01-^^S635) 
Wolcott,  David  (801-32615) 
Wolfe.  James  Samuel  (801-21820)     ' 

New  York  Regional  Office) 

Abrams.  Harry  (801-15042) 
Academy  Financial  Management  (801-16273) 
Agrista,  Stephen  Joseph  (801-19380) 
American  Precious  Mietals  Advisors,  Inc 

(801-30442) 
Amvest  Inc  (801-20240) 
Asset  Management  CoBcepts,  lac  (801-31951) 
Aston  Lane,  Inc.  (801-25942) 
Benefit  Security  Advisors.  Inc  (801-30704) 
Benner,  H.D.  4  Co.  (801-34970) 
Bernstein,  Michael  &  Asmciates.  Iiic  (801- 

12719)  ' 

Bettinger  &  Leech.  Inc  (801-16502) 
Birchwood.  Inc  (801-22773) 
Breidbart.  Rank  Mark  (801-25104) 
Brieff.  Paul  (801-25165) 
Brignoli  Advisers,  inc.  (801-30913) 
Brignoli  Models.  Inc  (801-157B7) 
Brignoli.  Curtey  ft  Roberts  Associates  (801- 

22794) 


Brown.  E.M.  Management  Corp  (801-30098) 
Brown.  Robert  (801-23986) 
Buck.  Edwin  Augustus  (801-32689) 
Burgess.  Montague  Stephen  (801-02438) 
Cadaret  Brokerage  Group,  Inc.  (801-28006) 
Cadaret.  Mac  E.  Associates,  Inc  (801-21161) 
Cadbury.  Crosfield  Christopher  (801-32784^ 
Cambridge  Financial  Resources.  Ltd.  (801- 

26078) 
Cambridge  Venture  Capital.  Inc  (801-29182) 
Cardell  Advisory  Services.  Inc  (801-17750) 
Casdin  Associates,  Inc  (801-28575) 
Chase,  Bart  A.  (801-32689) 
Citizens  Advisory  Corp  (801-29367) 
Coastal  Financial  Croup  (801-33338) 
Computime  Institutional  Services,  Inc  (801- 

10777) 
Continental  Funding  Croup.  Inc  (801-1694(4 
Copeland  Securities,  Inc  (801-27532) 
Copeland,  Wiley  Securities,  Inc  (801-31950) 
Creative  Capital  Consultants,  Ltd.  (801-174S3) 
Cronin  Enterprises,  loc  (801-29944) 
D&B  Financial  Review,  loc  (801-26745) 
Delvecchio,  Jules  Alexander  (80I-2&S37) 
Desphande.  Viiay  Dattatraya  (801-21736) 
Diamant  David  Neil  (801-28859) 
Doley,  Govan  Capital  Management  inc  (801- 

32402) 
Donohue,  Michael  Robert  (801-34017) 
Dorman.  L  Asset  MaMtgement  inc  (801- 

32867] 
Dougherty.  Pat  ft  Aaaociates.  inc  (001-23513) 
Douglas  Stewart.  Inc  (801-18075) 
Dowling.  Oscar  (801-27218) 
Duane,  James ).  ft  Co.  Inc  (801-.20060) 
Eastmont  Securities  Corp  (801-29600) 
Economics  DirectiofB.  Inc  (801-2296S) 
Estner,  Stephen  Miles  (801-34143) 
FeW:  Rtchard  Memll  (801-23010) 
Financial  Management  Corp  (801-a08V) 
Financial  Perspectivet,  Inc  (801-28045) 
First  FiaaoGMl  ConsaltanU  of  New  York 

(801-27342) 
First  New  York  Equity.  Inc  (801-15888) 
First  Reserve  Asael  Kilanagement  Corp  (801- 

33533) 
Fiscal  Planning  Concepts,  inc  (801-28748) 
Prank.  Conrad  Bennett  (801-18706) 
GFA  Timing  Service.  Inc  (801-19389) 
Gallagiier  A  Associates.  Inc  (801-32763) 
Gaul,  James  Carl  (801-32244) 
Geoffrey  Advisory  Coip  (801-34636) 
Goltermann,  Richard  Martin  (801-28606) 
Greeley  Securities,  inc  (801-13822) 
Greenwich  Monitrend  Corp  (801-15629) 
Guerin.  BSL  Ltd.,  Inc  (801-28907) 
Gutman,  Peter  (801-26171) 
Hanover  Capital  Management  inc  (801- 

27273) 
Hartman.  Nancy  June  (801-14619) 
Haverlock,  Kevin  Daniel  (801-21394) 
Hummel,  Ronald  S.  ft  Associates.  Inc.  (801- 

29477) 
Hunzek.  M..  Inc  (801-22148)       v 
IVM  of  New  York.  Inc  (801-278il) 
Impac  Group.  Inc  (801-34094) 
Incorvaia.  Philip  R.  (801-24353) 
Investment  Researdi  Associates  /NY/  (801- 

13932] 
Investment  Research  Associates.  Inc  (801- 

22635) 
Jenkins.  Kenneth  Thomas  Jr.  (801-3090^ 
Kaplan.  David  (801-25030) 
Kaye,  Stuart  Curt  (801-24552) 
Kecalp.  Inc  (801-17277) 
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Kenney.  James  Brennan  (801-29571) 

Kuhns  Brothers  &  Laidlaw.  Inc.  (801-06609) 

Labow.  Ronald  (801-28370) 

Lapadula  Financial  Planners  (801-22101) 

Lasry.  George  (801-18720) 

Levine.  William  Andy  (801-24772) 

Lewis.  Mack  (801-21654) 

Lewis.  Richard  While  (801-32403) 

Long  Perrin.  Inc.  (801-13559) 

M  3  Money  Management,  Inc.  (801-29474) 

MHM  Advisers.  Inc.  (801-27986) 

MKT  Associates.  Inc.  (801-28529) 

Madison  Park  Investment  Management.  Inc. 

(801-18715) 
Martin.  Robert  Leander  (r.  (801-33454) 
McMurray,  John  David  (801-26470) 
Medoff.  Alan  Jeffrey  (801-21141 ) 
Meehan.  Eileen  Marie  (801-29995) 
Merkle.  E.A.  &  Associates.  Inc.  (801-13888) 
Money  Managers.  Inc.  (801-18614) 
Muller  &  Co  (801-16146) 
Nuland.  James  Greenbury  (801-27^) 
O'Neil,  T.S.  &  Co..  Inc.  (801-29427) 
Oxford  Capital  Group  (801-34109) 
Paulson.  Caroline  (801-16678) 
Payfer.  Gustave  Patrick  (801-22107) 
Pearce.  Urstadt.  Mayer  &  Greer  Advisory 

Corp  (801-17196) 
Pearce.  Urstadt.  Mayer  &  Greer  Advisory 

Corp  (801-28427) 
Rasmussen.  Barry  Irving  &  Associates.  Inc. 

(801-32018) 
Rosen.  Robert  Jay  (801-24647) 
Rosewood  Investment  Management,  Inc. 

(801-31590) 
Ruland.  Ronald  Edward  (801-23230) 
Schiff.  Kenneth  E.  (801-23623) 
Scrocca  &  Skinner  Tax  &  Financial  Planning 

(801-27449) 
Selective  Advisory  Service,  Inc.  (801-28909) 
Shelby  Resources  Planning  Co.  (801-18758) 
Shove.  John  D.  &  Co.  (801-02507) 
Smilen  Investment  Research  &  Management 

(801-05114) 
South  Shore  Securities.  Inc.  (801-30670) 
Stochel.  Daniel  Edward  (801-34440) 
Stockato  (801-26287) 

Sullivan  Financial  Services,  Inc.  (801-28849) 
Summit  Capital  Advisors,  Inc.  (801-32222) 
Terenzi.  Paul  (801-20221) 
Tower  Asset  Management,  Inc.  (801-19067) 
Vareilles,  Gail  Lynn  (801-24737) 
Vespa.  Edward  J.  (801-27668) 
Vineyard  Securities.  Inc.  (801-25682) 
Vooys.  James  Donald  (801-30822) 
Wall  Street  Research  Group.  Ltd.  (801-35049) 
Windahall  Investors.  Inc.  (801-34987) 
Wooters.  Edward  Joseph  (801-32245) 
Zoullas.  Nicholas  Basil  (801-31967) 
Zucker.  Stuart  Craig  (601-24280) 

Philadelphia  Regional  Office 

Alexander,  Edward  Lee  (801-18570) 
Alpha  Investment  Corp.  (801-31606) 
Apton  Investment  Adviser.  Inc.  (801-15389) 
Argent  Capital  Management.  Inc.  (801-28409) 
Bakin.  Larry  (801-26762) 
Belinkie,  Jon  Stuart  (801-21206) 
Belle  Day  Enterprises.  Inc.  (801-17027) 
Bentsen.  Gary  Merrill  (801-16693) 
Burke,  Michael  Leo  (801-30265)        > 
Carlin,  Charles  Creighton  (801-33073) 
Cash  Management.  Inc.  (801-32560) 
Cavill  &  Co.  (801-22159) 
Columbia  Financial  Advisors,  Inc.  (801- 
28808) 


Commonwealth  Financial  Planning  Services, 

Inc.  (801-26596) 
Conant  &  Associates,  Inc.  (801-27803) 
Covert.  Harold  &  Associates,  Inc.  (801-16409) 
DMDEF  Management.  Inc.  (801-32937) 
Damar  International  Corp.  (801-19810) 
Davis  Advisory  Services.  Inc.  (801-22328) 
Davis  Financial  Services.  Inc.  (801-25325) 
Delong.  James  Lancaster  IV  (801-34002) 
Dominion  Financial  Planning  Services  Co. 

(801-28737) 
Duncan  Consultants.  Inc.  (801-31808) 
Equi  Debt  Financial  Group,  Inc.  (801-24836) 
Erenberg,  Melvin  Milford  (801-20225) 
Executive  Financial  Services,  Inc.  (801-19557) 
Faux,  William  H.  Ill  &  Associates,  Ltd.  (801- 

21997) 
Financial  Concepts  &  Plans.  Inc.  (801-18120) 
Financial  Counselors  of  Virginia  Inc.  (801- 

19623) 
Financial  &  Investment  Consultants.  Ltd. 

(801-23674) 
Fisher.  Clark  W..  Jr.  (801-32753) 
Fixed  Income  Asset  Management.  Inc.  (801- 

27565) 
Fleet.John  Louis  Jr.  (801-31403) 
Gannon.  John  Richard  (801-29421) 
Grant  Hill  Associates  (801-30509) 
Guehn.  Rodney  Arnold  (801-22580) 
HFG.  Ltd.  (801-21556) 
Hanover  Asset  Management  Corp.  (801- 

28189) 
Hauf.  Stephen  Thomas  (801-23908) 
Hauf.  Stephen  Thomas  (801-26786) 
Hersey  Capital  Management  (801-33657) 
Investment  Plus.  Inc.  (801-26795) 
Investors  Financial  Services.  Inc.  (801-19909) 
Isakson,  Robert  E..  Inc.  (801-26335) 
Johnson.  Kenneth  Grant  (801-31052) 
Lerman,  Arnold  Jay  (801-33926) 
Lott  Capital  Management,  Inc.  (801-16200) 
Lowry,  Bittel,  Perrot  &  Co.,  Fund  Advisors 

(801-27070) 
McConnell  Financial,  Inc.  (801-33534) 
McGlade,  Matthew  Nasal  (801-17149) 
Medford,  Paul  Nathaniel  (801-32994) 
Midatlantic  Financial  Management  Corp. 

(801-33270) 
Mitchell,  Samuel  Appleton  (801-26377) 
Money  Planners,  Inc.  (801-19653) 
Musso,  Thomas  Frank  (801-29864) 
Noble,  Earl  Myron  (801-12195) 
Olson,  Wayne  Leroy  (801-28839) 
Pankey,  James  Paul  (801-31200) 
Patel,  Margaret  Donaldson  (801-32724) 
Peterson,  Harlan  W..  CPA,  CFP,  Ltd.  (801- 

20920) 
RF  Advisors.  Inc.  (801-13660) 
Roos,  Norman  Joseph  Jr.  (801-22782) 
Sanna.  Mark  Anthony  (801-22199) 
Schaffer,  Necker  &  Co.  (801-30685) 
Sigma  Asset  Management.  Inc.  (801-30923) 
Strategic  Investment  Group.  Ltd.  (801-27870) 
TSM  Group,  Inc.  (801-30703) 
Tedrick,  James  Lee  (801-28290) 
Yates,  James  William  Jr.  (801-17734) 

Seattle  Regional  Office 

Bell.  Gordon  Wolf  (801-23578) 
Chatterton  &  Chatterton,  PC  (801-33324) 
Destiny  Advisory  Group.  Inc.  (801-31180) 
Farsdahl.  Mark  Alvin  (801-21956) 
Galbraith.  Scot  Alan  (801-24580) 
lAM  Corp.  (801-15091) 
Kinsela,  James  Michael  (801-28665) 
Ko  Securities,  Inc.  (801-25313) 


Lynolt  Investment  Management  Co^.  Inc. 

(801-18267) 
Mehner,  William  Michel  (801-32977) 
Myatt.  Michael  Lewis  (801-30270) 
Paragon  Financial  Corp.  (801-14312) 
Ryder.  David  Owen  (801-28230) 
Smoot.  Joan  S.  (801-23232) 
Stephens.  John  Robert  Chilton  Jr.  (801-23224) 
TMA  Financial  Advisors.  Inc.  (801-26713) 

Foreign  Advisers  ■ 

Scott,  Walter  International,  Ltd.  (801-23932) 
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(Release  No.  34-29969;  File  No.  SR-Amex- 
91-29) 

Self-Regulatoi7  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Percentage  Orders 

November  20, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s{b)(l ),  notice  is  hereby 
given  that  on  October  17, 1991,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend  its 
Rules  131  and  154.  on  a  permanent  basis, 
to  broaden  a  specialist's  ability  to 
represent  percentage  orders.'  and  to 
generally  expand  the  types  of 
percentage  orders  permissible.  The 
Commission  approved  the  proposed  rule 
change  on  a  one-year  pilot  basis,  ending 
January  17. 1992.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


'  Amex  Rule  131(n)  defines  a  percenlnge  order  as 
"a  limited  price  order  to  buy  (or  sell)  50%  of  the 
volume  of  a  specified  stock  after  its  entry  " 

»  See  Securities  Exchange  Act  Release  No.  28792 
(January  17. 1991).  56  FR  2965  (order  temporarily 
approving  File  No.  SR-Amex-90-11  for  a  one-year 
pilot  period). 
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Lynolt  InvestmenI  Management  Co^  Inc. 

(801-18267) 
Mehner.  William  Michel  (801-32977) 
Myatt.  Michael  Lewis  (801-30270) 
Paragon  Financial  Corp.  (801-14312) 
Ryder,  David  Owen  (801-28230) 
Smool.  Joan  S.  (801-23232) 
Stephens.  John  Robert  Chilton  Ir.  (801-23224) 
TMA  Financial  Advisors.  Inc.  (801-26713) 

Foreign  Advisers  ' 

Scott.  Walter  International.  Ltd.  (801-23932) 
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(Release  No.  34-29969;  File  No.  SR-Amex- 
91-29) 

Self-Regulatoi7  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Percentage  Orders 

November  20. 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l ).  notice  is  hereby 
given  that  on  October  17, 1991,  the 
American  Stock  Exchange,  Inc.  ( "Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend  its 
Rules  131  and  154,  on  a  permanent  basis, 
to  broaden  a  specialist's  ability  to 
represent  percentage  orders,'  and  to 
generally  expand  the  types  of 
percentage  orders  permissible.  The 
Commission  approved  the  proposed  rule 
change  on  a  one-year  pilot  basis,  ending 
January  17, 1992.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


'  Amex  Rule  131(n)  deHnes  a  percentiige  order  as 
"a  limited  price  order  to  buy  (or  sell)  SO^t.  of  the 
volume  of  a  specified  stock  after  its  entry  " 

'  See  Securities  Exchange  Act  Release  No.  28792 
(lanuary  17. 1991).  56  FR  2965  (order  temporarily 
approving  File  No.  SR-Amex-go-11  for  a  one-year 
pilot  period). 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  requesting 
permanent  approval  of  changes  to 
Exchange  Rules  131  and  154,  as  they 
relate  to  percentage  orders,  which 
changes  were  approved  previously  by 
the  Commission  for  a  one-year  pilot 
period  ending  January  17, 1992.»  The 
Exchange  believes  mat  the  changes 
made  to  these  rules  have  ^contributed  to 
the  efficiency  of  the  Exchange's  market 
by  providing  specialists  with  the 
necessary  flexibility  to  handle  and 
service  large-size  orders.* 

At  the  Commission's  request  the 
Exchange  is  currently  compiling 
information  regarding  its  experience 
under  the  pilot.  The  Exchange  expects  to 
file  its  report  with  the  Commission 
shortly.*  The  Exchange  anticipates  that 
the  information  contained  therein  will 
demonstrate  that  the  new  percentage 
order  rules  have  enhanced  the  quality  of 
the  Exchange's  auction  market  and 
ensured  that  the  increased  opportunities 
for  converting  percentage  orders  into 
limit  orders  do  not  come  at  the  cost  of 
unduly  influencing  the  market. 

2.  Statutory  Basis 

As  discussed  in  the  Amex's  earlier 
filing  (File  No.  SR-Amex-90-11).  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
furthers  the  objective  of  section  6(b)(5) 
in  particular  in  that  it  will  promote  the 
quality,  depth  and  liquidity  of  the 
Exchange's  stock  market.  By  permitting 
the  specialist  to  add  depth  and  liquidity 
through  his  representation  of  percentage 
orders  in  situations  where  he  may  not 
have  previously  done  so,  this  proposed 
rule  change  will  have  the  effect  of 
"facilitating  transactions  in  securities" 
and  will  help  to  "perfect  the  mechanism 


'  See  note  2.  supra. 

*  For  a  coaplele  deachption  of  the  proposed  role 
change,  see  File  No.  SR-Amex-W-IL  note  2,  sapra. 

*  In  this  regard,  the  Commission  noles  dial  the 
report  mentioned  herein  was  filed  with  the 
Coomission  on  Octotjer  21. 1991.  See  letter  from 
Claadia  Crowiey.  Special  COBOset.  Legal  A 
Regulatory  Policy  Division.  Amex.  to  Mary  ReveH. 
Branch  ChieL  Division  of  Market  Regulation,  dated 
October  18, 19S1. 


of  a  free  and  open  market"  as  called  for 
in  section  6(b)t5).  By  creating 
opportunities  for  participation  of 
percentage  orders  in  the  Exchange's 
auctions  where  none  previously  existed, 
it  will  remove  impediments  to.  and 
otherwise  facilitate,  a  free  and  open 
market  for  stock  transactions. 

In  addition,  the  proposed  rule  change 
will  enable  the  Exchange  to  better 
handle  large  orders,  thereby  promoting 
intermarket  competition  for  those 
orders.  This  will  remove  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  as  called  for  in 
section  6(b)(8),  and  will  promote  fair 
competition  among  brokers  and  dealers 
as  called  for  in  section  llA(a)(l)[C)(ii). 

This  proposed  rule  change  also 
furthers  the  Congressional  fmding 
enunciated  in  section  llA(a){l)  in  that 
better  market  conversions  will  help 
assure  dissemination  to  brokers,  dealers 
and  investors  of  quotation  information 
that  better  reflects  the  interest  on  the 
Floor. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  E>C  20549.  Copies  of  the 


:  submission,  all  subsequent  amendments 
Sail  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed     . 
with  the  Commission,  and  all  written     ^ 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  (bat 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-29  and  should  be  submitted 
by  December  18, 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority.* 

Margarat  H.  McFariaod. 

Deputy  Secretary.  ■     * 

|FR  Doc.  91-28494  Filed  n-26-M;  8:45  afn| 

WUMQ  CODE  W1(M>1-« 


[Release  No.  3^2M5»:  File  No.  SR-CBOE- 
91-39]  W 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Offers  of  Settlement 
and  Sctieduling  of  Hearings 

November  19. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  25, 1991.  the 
Chicago  Board  Options  Exchange.  Inc. 
( "CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  prop6sed  rule  change 
from  interested  persons. 

I.  Self-Regulatary  Orgaaizatian'f 
Statement  of  the  Terms  of  Subst^fice  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
relating  to  offers  of  settlements  and  the 
scheduling  of  hearings  by  modifying 
Exchange  Rule  17.a  The  proposed 
changes  include  limiting  to  120  the 
number  of  days  in  which  a  respondent 
in  a  CBOE  disciplinary  proceeding  may 
submit  settlement  offers  after  a 
statement  of  charges  has  been  served 


'  17  CFR  2(n.30-3(a)(12)  (1990). 
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and  limiting  the  number  of  settlement 
offers  within  that  120-day  period  to  two. 
In  addition,  the  proposal  provides  that  a 
hearing  will  be  scheduled  following  the 
end  of  the  120-day  period,  or  earlier,  if 
the  Business  Conduct  Committee 
("BCC")  has  rejected  the  respondent's 
second  settlement  ofTer.  Finally,  the 
proposal  provides  that  respondents  must 
request  access  to  documents  in  writing 
within  60  days  after  being  served  a 
statement  of  charges.  The  text  of  the 
proposal  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I    In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  th 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  the  Exchange's  disciplinary 
process  allows  a  respondent  to  present 
an  unlimited  number  of  settlement  offers 
up  to  the  time  the  BCC  renders  a 
decision.  The  CBOE's  rules  do  not 
provide  specific  time  limits  in  which  a 
disciplinary  hearing  must  be  held,  nor 
do  they  limit  the  number  of  settlement 
offers  a  respondent  may  submit.  As  a 
result,  as  noted  by  the  CBOE  and  by  the 
Commission  during  an  inspection  of  the 
Exchange  last  year,  the  Exchange's 
"disciplinary  procedures  have  afforded 
respondents  the  opportunity  to  protract 
unreasonably  the  resolution  of  formal 
disciplinary  matters  through  requests  for 
dismissal  of  charges  and  unrealistic 
offers  of  settlement."  In  response  to  this 
problem,  the  Exchange  proposes  to  limit 
to  120  days  the  time  period  for 
presenting  settlement  offers,  as  well  as 
the  number  of  settlement  offers  which 
may  be  submitted,  to  limit  the  time  in 
which  a  respondent  may  request  written 
access  to  documents,  and  to  require  the 
BCC  to  schedule  a  hearing  at  the  end  of 
the  120-day  period,  or  earlier,  if  the  BCC 
has  rejected  a  respondent's  second 
settlement  offer. 


Specifically,  the  CBOE  proposes  to 
amend  Exchange  Rule  17.8,  "Offers  of 
Settlement."  to  provide  that  a 
respondent  will  have  120  calendar  days 
from  the  date  of  service  of  a  statement 
of  charges  in  which  to  present 
settlement  offers.  During  that  time,  a 
respondent  will  be  allowed  to  submit 
only  two  settlement  offers,  although  the 
BCC,  at  its  discretion,  may  permit  a 
respondent  to  submit  an  additional 
settlement  offer  if  the  pertinent  details 
of  the  respondent's  offer  are  consistent 
with  the  parameters  and  criteria  deemed 
acceptable  by  the  BCC. 

The  CBOE's  Office  of  Enforcement 
has  concluded  that  unless  respondents 
are  under  a  time  constraint  such  as  the 
one  proposed  by  the  CBOE,  respondents 
have  no  sense  of  urgency  to  settle 
matters.  In  fact,  some  respondents 
intentionally  seek  to  delay  the 
resolution  of  their  matter.  The  CBOE 
notes  that  such  delay  causes  evidence  to 
become  stale,  witnesses  to  vanish,  and 
justice  to  be  circumscribed.  Therefore, 
to  augment  and  reinforce  the  proposed 
limitations  on  the  number  of  settlement 
offers  which  may  be  submitted  and  the 
time  constraints  in  which  these  offers 
may  be  presented,  the  CBOE  also  plans 
to  require  the  BCC  to  schedule  a  hearing 
date  at  the  end  of  the  120-day  period,  or 
earlier,  if  the  BCC  has  rejected  a 
respondent's  second  settlement  offer. 
The  CBOE  believes  that  these 
amendments  should  allow  the 
Exchange's  disciplinary  process  to 
operate  more  efficiently  and  effectively. 

Finally,  the  CBOE  proposes  to  modify 
the  respondent's  right  to  have  access  to 
documents  by  providing  that  a 
respondent  must  make  a  written  request 
for  access  to  documents  within  60 
calendar  days  after  being  served  a 
statement  of  charges.  The  Exchange 
believes  that  the  60-day  time  period 
should  adequately  protect  a 
respondent's  right  to  the  documents  and, 
at  the  same  time,  should  prevent 
respondents  from  attempting  to 
circumvent  the  120-day  period  by 
requesting  documents  on  the  119th  day 
and  then  claiming  that  the  Exchange 
unreasonably  delayed  the  discovery 
process  and  thereby  hindered  settlement 
attempts.  The  Exchange  notes  that  the 
120-day  period  does  not  include  the 
number  of  calendar  days  in  excess  of 
seven  in  which  it  takes  the  Exchange 
staff  to  provide  access  to  documents 
after  a  request  for  documents  is  made 
by  a  respondent. 

(2)  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  wjth  Section 
6(b]  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b](5],  in 


particular,  in  that  it  protects  investors 
and  the  public  interest  by  promoting  an 
efficient  means  of  disciplining  those 
who  violate  Exchange  Rules  and/or  the 
Federal  securities  laws. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b]  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  te  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  abover 
mentioned  self-regulatory  organization.   • 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 1991. 
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efficient  means  of  disciplining  those 
who  violate  Exchange  Rules  and/or  the 
Federal  securities  laws. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  he  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the  / 

Commission's  Public  Reference  Section.- 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  fding  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above^ 
mentioned  self-regulatory  organization.   • 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 1991. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-28495  Filed  11-26-91;  8:45  am| 
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Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  ttie  Definition  of  Exercise 
Price 

November  21, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  Novmeber  15, 1991,  Delta 
Government  Options  Corp.  ("DGOC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (SR-DGOC-91-03) 
as  described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared  by 
DGOC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 

.  the  Proposed  Rule  Change 

1 1   The  purpose  of  the  proposed  rule 
change  is  to  amend  the  definition  of 
"Exercise  Price"  in  DGOC's  Procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DGOC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
DGOC  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  DGOC's  Procedures 
so  that  "Exercise  Price"  is  defined  as  the 
price  siated  in  whole  numbers  and 
quarters  for  an  option  contract  on  a 
treasury  bond  or  note  with  a  remaining 
term  to  maturity  of  three  years  or  more 
.  or  the  price  stated  in  whole  numbers 


and  sixteenths  for  an  option  contract  on 
a  treasury  bill  or  note  with  a  remaining 
term  to  maturity  of  less  than  three  years. 
Currently,  Exercise  Price  is  stated  either 
in  whole  numbers  and  halves  or  in 
whole  numbers  and  quarters, 
respectively.  DGOC  filed  the  proposal  in 
order  to  respond  to  DGOC  participants' 
requests  for  finer  gra^Btions  in  options 
prices  especially  with  respect  to  options 
that  are  for  shorter  periods  of  time  or 
are  on  underlying  securities  that  have  a 
shorter  term  to  maturity.  A  more  precise 
exercise  price  will  afford  DGOC 
participants  greater  flexibility  and  will 
enable  such  participants  to  engage  in 
more  trading  especially  during  periods 
of  low  volatility  where  small 
incremental  changes  in  options  pricing 
become  a  more  and  more  significant 
component  of  the  decision  to  buy  or  sell 
an  option. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
DGOC  since  it  will  permit  more 
utilization  of  DGOC's  Over-The-Counter 
Options  Trading  System  by  those 
participants  who  prefer  to  trade  in 
options  for  hedging  purposes  or 
speculation.  In  particular,  the  tailoring 
of  the  option  exercise  price  as  proposed 
by  DGOC  will  afford  DGOC  participants 
additional  flexibility  to  choose  an  option 
exercise  price  that  more  precisely 
matches  their  overall  treasury  security 
portfolio.  The  proposal,  moreover,  will 
enable  DGOC  participants  to  submit  for 
processing  at  DGOC  over-the-counter 
treasury  options  trades  that  prior  to  this 
proposal  could  not  be  submitted 
because  their  stated  exercise  ptice  was 
other  than  that  previously  available 
through  DGOC. 

DGOC's  proposal,  therefore,  will 
allow  for  the  automated  clearance  and 
settlement  of  securities  that  otherwise 
would  have  been  cleared  via  a 
decentralized,  inefficient,  and  labor- 
intensive  process. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DGOC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changq  Received  From 
Members,  Participants,  or  Others 

Not  applicable.       .      ■■  r  ■ 


III.  Date  of  Effectivenes^of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  DGOC  consents,  the 
Commission  shall: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DGOC.  All 
submissions  should  refer  to  File  No.  SR- 
DGOC-91-03  and  should  be  submitted 
by  Detlember  la  1991- 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 
|FR  Doc.  91-28497  Filed  11-26-91:  8:45  amf 
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given  that  on  October  30, 1990,  MBS 
Clearing  Corporation  CMBSCe")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  August  19, 
1991,  MBSCC  amended  the  proposed 
rule  change,  which  MBSCC  corrected  on 
November  15. 1991.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sutratance  of 
the  Proposed  Rule  Change 

MBSCC  proposes  to  revise  its 
eligibility  standards  for  banks  issuing 
letters  of  credit  on  behalf  of  MBSCC 
participants. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  II  below. 
MBSCC  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  and  strengthen 
MBSCC's  criteria  fer  issuers  of  letters  of 
credit.  Under  its  rule,  deposits  to  the 
MBSCC  Participants  Fund,  in  excess  o 
the  basic  deposit,  may  be  made  by 
delivery  to  MBSCC  of  an  irrevocable 
letter  of  credit  issued  by  an  approved 
bank  or  trust  company.  MBSCC  may 
approve  as  the  issuer  of  the  letter  of 
credit  any  domestic  or  foreign  bank  or 


'  Amendment  No.  1  initially  ddriried  and 
corrected  the  original  proposal  to  state  that  MBSCC 
management  and/or  the  Board  of  Directors  will 
have  the  authority  to  accept  letters  of  credit  issued 
by  banks  that  do  not  meet  the  basic  standards 
outlined  in  this  Notice,  provided  the  letters  of  credit 
issued  by  such  banks  should  not  exceed  5%  of  the 
total  Participants'  Fund  deposits  of  all  Participants. 
This  fitpire  was  later  changed,  pursuant  to  MBSCC 
Board  approval  to  provide  that  Mich  letters  of  credH 
do  not  exceed  0.5%  or  "^  of  1%  of  the  total 
Participants'  Fund  deposits  of  all  Participants.  See. 
letter  from  leffrey  E.  l.ewis.  Associate  Counsel  and 
Assistant  Secretary.  MBSCC,  to  Ester  Saverson. 
Branch  Chief.  Division  of  Market  Regulatloa 
Commission  (November  IS,  1991). 


trust  company  meeting  the  requirements 
set  forth  In  MBSCC's  procedures.  Under 
MBSCC's  current  procedures,  both 
domestic  and  foreign  issuers  must 
demonstrate  a  Moody's  Investor  Service 
("Moody's")  long-term  debt  rating  of  at 
least  A-3.«  / 

MBSCC  has  conducted  a 
comprehensive  review  of  its  risk 
management  system  with  the  goal  of 
further  minimizing  related  operational 
and  financial  risks.  MBSCC's 
management  has  placed  particular 
emphasis  on  letters  of  credit  generally 
and  letter  of  credit  issuer  eligibility 
standards  in  particular.  MBSCC  requires 
banks  issuing  letters  of  credit  to  honor 
drafts  in  accordance  with  MBSCC's 
instructions  by  4:30  p.m.  (Eastern  Time) 
on  the  day  of  presentation, 
notwithstanding  any  contrary  provision 
under  commercial  law.^ 

In  the  present  rule  filing,  MBSCC  is 
revising  its  standards  for  eligible  issuers 
of  letters  of  credit.  Issuers  will  now  be 
required  to  maintain  prescribed 
Standard  &  Poor's,  as  well  as  Moody's, 
long  term  debt  ratings.  In  the  absence  of 
available  long  term  debt  ratings,  MBSCC 
will  also  consider  as  a  substitute  such 
issuer's  Moody's  or  Standard  ft  Poor's 
long  term  deposit  ratings. 

The  proposed  new  standards  for  letter 
of  credit  issuers  are  summarized  below: 

1.  Letter  of  credit  issuers  must  have 
and  maintain  a  Moody's  long-term  debt 
rating  of  at  least  A-3  and  a  Standard  ft 
Poor's  long-term  debt  rating  of  at  least 
A-, 

2.  In  the  event  that  a  current  or 
prospective  letter  of  credit  issuer  does 
not  have  a  Moody's  or  Standard  ft 
Poor's  long-term  debt  rating,  the  long- 
term  deposit  rating  must  be  at  least  A-3 
in  the  case  of  Moody's  and  at  least  an 
A-  in  the  case  of  Standard  ft  Poor's. 

3.  In  the  event  that  a  prospective  letter 
of  credit  issuer  has  neither  a  Standard  ft 
Poor's  nor  a  Moody's  long-term  debt 
rating,  a  determination  of  the  eligibility 
of  a  prospective  letter  of  credit  issuer 
will  be  made  by  MBSCC's  management 
and/or  the  Board  of  Directors,  in 
consultation  with  the  risk  management 
committee.  In  no  event  will  the 
aggregate  value  of  the  letters  of  credit 
issued  by  such  banks  exceed  0.5%  or  Va 


*  A-  and  A-1.  A-Z,  A-3  are  credit  ratings  issued, 
respectively,  by  Standard  and  Poor's  Corporation  . 
("Standard  A  Poor's")  and  Moody's,  to  recommend 
the  creditworthiness  of  various  financial  institutions 
with  regard  to  certain  financial  obligations.  These 
agencies  may  look  at  many  factors,  including 
profitability,  capital,  asset  quality,  liquidity,  and 
management  before  assigning  a  rating  lo  the 
obligations  of  a  Financial  institution. 

*  See  Securities  Exchange  Ad  Release  Na  28606 
(January  22. 1991),  S6  FR  3129. 


of  1%  of  the  total  Participants'  Fund 
deposit  of  all  Participants. 

The  new  standards  retain  the  current 
Moody's  A-3  requirement  and  furthei" 
require  an  issuer  to  also  maintain  a 
prescribed  Standard  ft  Poor's  rating.  The 
standards  also  provide  MBSCC 
management  with  the  flexibility  of 
reviewing  and  considering  the 
independent  ratings  of  two,  rather  than 
one  rating  agencies.  The  new  standards 
would  help  ensure  the  continued 
liquidity  and  creditworthiness  of 
MBSCC's  Clearing  Fund,  and.  thus,  are 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change,  Received  From 
Members,  Participants,  or  Others 

MBSCC  has  advised  all  participants 
of  the  proposed  rule  change.  No  formal 
comments  have  been  received,  however, 
informal  participant  comment  responses 
have  been  positive.  The  proposed  rule 
change  received  the  unanimous  support 
of  MBSCC's  risk  management 
committee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
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of  1%  of  the  total  Participants'  Fund 
deposit  of  all  Participants. 

The  new  standards  retain  the  current 
Moody's  A-3  requirement  and  further 
require  an  issuer  to  also  maintain  a 
prescribed  Standard  &  Poor's  rating.  The 
standards  also  provide  MBSCC 
management  with  the  flexibility  of 
reviewing  and  considering  the 
independent  ratings  of  two.  rather  than 
one  rating  agencies.  The  new  standards 
would  help  ensure  the  continued 
liquidity  and  creditworthiness  of 
MBSCC's  Clearing  Fund,  and,  thus,  are 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change,  Received  From 
Members,  Participants,  or  Others 

MBSCC  has  advised  all  participants 
of  the  proposed  rule  change.  No  formal 
comments  have  been  received,  however, 
informal  participant  comment  responses 
have  been  positive.  The  proposed  rule 
change  received  the  unanimous  support 
of  MBSCC's  risk  management 
committee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  MBSCC.  All 
submissions  should  refer  to  File  No.  SR- 
MBSCC-90-08  and  should  be  submitted 
by  December  18, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  NlcFarland, 
Deputy  Secretary. 
|FR  Doc.  91-28498  Filed  11-26-91:  8:45  am] 
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7-7534.. 


7-7535.. 


Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  In  Over-the-Counter  Issues 
and  to  Withdraw  Unlisted  Trading 
Privileges  in  Over-the-Counter  Issues 

November  21. 1991. 

On  November  13, 1991,  the  Midwest 
Stock  Exchange,  Inc.  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
l>fr)(l)(C)  of  the  Securities  Exchange 
;t  of  1934  ("Act")  in  the  following 
er-the-counter  ("OTC")  securities,  i.e., 
igc^rifies  not  registered  under  section 
12(b)  of  the  Act: 


File  No. 

Symixil 

Issuer 

7-7529 

7-7530 

CMCSA 

CSFN 

IMNX 

SAFC 

US8C 

Comcast  Corp..  Class  A 
Common  Slock,  $1.00 
par  value. 

Corestates  Financial 

7-7531 

Corp.,  Common  Stock, 

S1.00  par  value. 
Immunex  Corporation, 

Common  Stock.  $.01 

par  value. 
Safeco  Corp ,  Common 

7-7532 

7-7533 

Stock,  no  par  value. 
U.S.  Bancorp,  Common 

Stock,  $5.00  par 
value. 

The  above-referenced  issues  are  being 
applied  for  as  an  expansion  of  the 
exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to  a 
grant  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  issues: 


CTUS Cetus  Corporation. 

Common  Stock. 
$.01  par  value.' 

QNTM Quantum 

Corporation, 
Common  Slock, 
$.01  par  value. 


The  ExchangeH-equests  that  Cetus 
Corporation  be  removed  from  the 
program  due  to  its  pending  acquisition 
by  Chiron  Corporation.  The  Exchange 
also  requests  that  Quantum  Corporation 
be  removed  from  the  program  due  to  its 
inactive  trading. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  December  12, 1991, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grants  of  UTP  would  be  consistent  with 
section  12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
of  UTP  in  an  OTC  security,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  security 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-28504  Filed  11-2&-91:  8:45  am) 
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I  Release  No.  34-29974;  File  No.  SR-NASD- 
91-57] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Improvements  in  the  NASD 
Code  of  Arbitration  Procedure 

November  20, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  4, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commissfon"  or  "SEC") 
the  proposed  rule  change  as  described 


in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NSAD  proposes  taamend  part  III, 
section  13(d)  of  the  NASD  Code  of 
Arbitration  Procedure  (the  "Code")'  to 
improve  the  efficiency  of  its  arbitration 
process.  In  general,  the  proposed  rule 
change  is  intended  to  allow  for,a  single 
arbitrator  in  simplified  cases  where  a 
counterclaim  exceeds  $10,000. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's    ;, 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Clarifying  Panel  Size  in  Simplified 
Cases:  The  proposed  rule  change  to 
Section  13(d)  would  permit  the 
appointment  of  a  single  arbitrator  in 
simplified  cases  *  where  a  counterclaim 
or  third-party  claim  exceeds  $10,000, 
unless  the  parties  demand  a  panel  of 
three  arbitrators.  This  conforms  to  the 
provisions  of  section  19(a)  of  the  Code, 
which  provides  that  a  single  arbitrator 
may  be  appointed  where  the  amount  in 
controversy  does  not  exceed  $38,000.  In 
the  event  that  the  amount  in  controversy 
exceeds  $30,000.  section  19(b)  of  the 
Code  would  require  the  appointment  of 
a  panel  of  three  arbitrators. 
Additionally,  minor  punctuation 
changes  have  been  made  to  conform 
section  13  to  other  sections  of  the  Code. 


'  NADS  Securities  Dealers  Manual.  CCM  113713. 

'  Section  13  provides  an  arbitration  procedure, 
characterized  as  Simplified  Arbitration,  for  any 
dispute,  claim  or  controversy  which  is  subject  to 
arbitration,  arising  t>etween  a  public  customer  and 
an  associated  peison  or  a  memt>er.  Involving  a 
dollar  amount  not  exceeding  $10,000.  Section  13|f) 
allows  for  a  single  arbitrator  in  Simplified  cases, 
and  upon  request.  Section  13(1)  allows  for  the 
appointment  of  two  additional  arbitrators  to  decide 
the  matter  in  controversy. 
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The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  in  that  the  proposed  rule  change 
will  facilitate  the  efficiency  of  the 
arbitration  process,  to  the  benefit  of  the 
public  interest  and  the  protection  of 
investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findings  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
will  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicafions  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  December  18. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12).      ' 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  91-28499  Filed  11-26-91:  8:45  am] 
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(Release  No.  34-29976;  File  No.  SR-NASD- 
91-49J 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc.. 
Relating  to  Improvements  in  the  NASD 
Code  of  Arbitration  Procedure 

November  21. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b){l).  notice  is  hereby 
given  that  on  September  24. 1991  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Part  III. 
sections  12, 13(h).  22.  29  and  41(h)  of  the 
NASD  Code  of  Arbitration  Procedure 
(the  "Code")  to  improve  the  efficiency  of 
its  arbitration  process. 

In  general,  the  proposed  rule  changes 
are  intended  to  permit  the  referral  of 
cases  to  the  self-regulatory  organization 
that  supervises  the  market  where  the 
transaction  occurred,  provide  pre- 
hearing procedures  for  simplified  cases, 
provide  a  time  period  within  which  to 
raise  a  peremptory  challenge  to  an 
arbitrator  selected  to  determine  pre- 
hearing matters,  clarify  the  authority  of 
arbitrators  to  proceed  where  a  party 
fails  to  appear  at  any  hearing  session, 
and  provide  for  the  accrual  of  interest 
on  awards. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  intended 
to  accomplish  the  following: 

1.  Referral  of  Cases  to  Other  Self-  . 
Regulatory  Organizations 

Under  the  proposed  rule  change  to 
section  12.  the  Arbitration  Depdrtmenl 
would  review  each  claim  to  determine 
whether  all  transactions  are  readily 
identifiable  as  arising  out  of  another 
market.  If  so,  the  claimant  would  be 
contacted  and  asked  to  consent  to 
having  the  case  referred  to  the 
appropriate  self-regulatory  organization 
for  that  market.  It  is  intended  that  the 
NASD  would  retain  jurisdiction  where 
the  claim  involved  a  mix  of  securities 
from  different  markets. 

2.  Pre-Hearing  Procedures  in  Simplified 
Arbitrations 

The  proposed  rule  change  to  section 
13(h)  refers  the  parties  to  the  general 
pre-hearing  procedures  of  section  32 
when  a  hearing  is  to  be  conducted,  and 
sets  shorter  time  frames  for  discovery 
where  no  hearing  is  to  be  conducted,  in 
keeping  with  the  policy  of  expediting 
small  claims  cases. 

3.  Peremptory  Challenge  to  Selected 
Arbiirator 

The  proposed  rule  change  to  section 
22  clarifies  existing  practice,  wherein  a 
peremptory  challenge  must  be  raised 
within  five  days  of  notification  of  the 
arbitrator  named  under  either  the 
general  selection  procedures  of  section 
21  or  the  pre-hearing  procedures  of 
section  32  (d)  or  (e).  whichever  comes 
first  in  the  course  of  the  arbitration. 
Thus,  a  party  that  has  not  objected  to  an 
arbitrator  selected  to  handle  a  pre- 
hearing conference  or  discovery  dispute 
may  not  later  raise  a  peremptory 
challenge  to  the  same  arbitrator  when 
notification  is  made  of  the  names  of  the 
entire  panel. 

4.  Failure  of  a  Party  to  Appear 

The  proposed  rule  change  to  section 
29  clarifies  the  authority  of  the 
arbitrator(8)  to  proceed  with  and 
dispose  of  a  case  if  a  party  fails  to 
appear  not  only  at  the  initial  hearing, 
but  at  any  continuation  hearing  session. 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  intended 
to  accomplish  the  following: 

1.  Referral  of  Cases  to  Other  Self- 
Regulatory  Organizations 

Under  the  proposed  rule  change  to 
section  12,  the  Arbitration  Department 
would  review  each  claim  to  determine 
whether  all  transactions  are  readily 
identifiable  as  arising  out  of  another 
market.  If  so.  the  claimant  would  be 
contacted  and  asked  to  consent  to 
having  the  case  referred  to  the 
appropriate  self-regulatory  organization 
for  that  market.  It  is  intended  that  the 
NASD  would  retain  jurisdiction  where 
the  claim  involved  a  mix  of  securities 
from  different  markets. 

2.  Pre-Hearing  Procedures  in  Simplified 
Arbitrations 

The  proposed  rule  change  to  section 
13(h)  refers  the  parties  to  the  general 
pre-hearing  procedures  of  section  32 
when  a  hearing  is  to  be  conducted,  and 
sets  shorter  time  frames  for  discovery 
where  no  hearing  is  to  be  conducted,  in 
keeping  with  the  policy  of  expediting 
small  claims  cases. 

3.  Peremptory  Challenge  to  Selected 
Arbitrator 

The  proposed  rule  change  to  section 
22  clarifies  existing  practice,  wherein  a 
peremptory  challenge  must  be  raised 
within  five  days  of  notification  of  the 
arbitrator  named  under  either  the 
general  selection  procedures  of  section 
21  or  the  pre-hearing  procedures  of 
section  32  (d)  or  (e),  whichever  comes 
first  in  the  course  of  the  arbitration. 
Thus,  a  party  that  has  not  objected  to  an 
arbitrator  selected  to  handle  a  pre- 
hearing conference  or  discovery  dispute 
may  not  later  raise  a  peremptory 
challenge  to  the  same  arbitrator  when 
notification  is  made  of  the  names  of  the 
entire  panel. 

4.  Failure  of  a  Party  to  Appear 

The  proposed  rule  change  to  section 
29  clarifies  the  authority  of  the 
arbitrator(s)  to  proceed  with  and 
dispose  of  a  case  if  a  party  fails  to 
appear  not  only  at  the  initial  hearing, 
but  at  any  continuation  hearing  session. 
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5.  Interest  Accrual  on  Awards 

The  proposed  rule  diange  to  section 
41  adds  a  new  paragraph  (h),  providing 
that  interest  will  accrue  from  the  date  of 
the  award  if  the  award  is  not  paid 
within  30  days  of  receipt  or  if  the  award 
is  the  subject  of  a  motion  to  vacate  that 
is  denied,  unless  otherwise  specified  by 
the  arbitrators  in  the  award.  The  rate  of 
interest  will  be  the  legal  rate  (if  any) 
prevaihng  in  the  state  where  the  award 
was  rendered,  unless  a  different  rate  is 
set  by  the  arbitrators. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b](6)  of  the 
Act.  in  that  the  proposed  rule  change 
will  facilitate  the  arbitration  process  in 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

Self -Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  withiri^uch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatorj- 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  arc  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  pro\isions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Comnussion'9'^lbiic  Reference  Room. 
Copies  of  siiBi  filing  vWll  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFariaad. 
Deputy  Secretary. 
|FR  Doc.  91-2B500  Filed  11-26-91:  8:45  am] 
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[Release  No.  34-29979;  File  No.  SR-NASO- 
91-60] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  tnc^  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board 
Service  through  March  31, 1992 

November  21. 1991. 

^  Pursuant  to  section  19(b)(1)  of  the 
securities  Exchange  Act  of  1934 
("Act"].'  notice  is  hereby  given  that  on 
November  18, 1991.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
grant  accelerated  approval  of  the 
proposed  rule  changa 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  ot 
the  Proposet^  Rule  Change 

On  June  1.'  1990,  the  NASD  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("Bulletin  Board"  or  "Service") 
in  accordance  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19.  as 
amended.*  The  Service  provides  a  real- 
time quotation  medium  that  NASD 
member  firms  can  elect  to  use  to  enter, 
update,  and  retrieve  quotation 
information  (including  unpriced 
indications  of  interest)  for  securities 
traded  over-the-counter  that  are  not 


included  in  the  Nasdaq  System  nor 
listed  on  a  registered  national  securities 
exchange  (collectively  referred  to  as 
"unlisted  securities").  Essentially,  the 
Bulletin  Board  is  an  electronic  medium 
that  supports  NASD  members'  market 
making  in  unlisted  securities  through 
authorized  Nasdaq  Workstation  units. 
Real-time  access  to  quotation 
information  captured  in  the  Ser\-ice  is 
available  to  subscribers  of  Level  2/3 
Nasdaq^service  as  well  as  subscribers  of 
vendors-sponsored  services  that  now 
iclude  Biilletin  Board  data.  The      ^ — 
^Commission's  approval  of  the  Serv^ 
(was  limited  to  a  pilot  term  of  one  year, 
^hicl^expired  on  May  31. 1991.  On  May 
28. 19vl,  the  Commission  granted  an 
interim  extension  of  the  pild\  through 
November  30. 1991. » 

The  NASD  has  filed  this  proposed  rule 
change  to  obtain  authorization  for  a 
further  interim  extension  of  the  Service 
through  March  31. 1992-  During  this  four- 
month  interval,  there  will  be  no  changes 
in  the  Bulletin  Board's  operational 
features  nor  in  the  cl:rrent  fee  structure* 

During  the  proposed  extension,  the 
NASD  will  also  proceed  to  develop 
information  for  another  19b-4  filing  that 
will  address  permanent  status  for  the 
Service  and  the  terms  for  continu«>r1 
inclusion  of  foreign  securities/ ADRs  in 
the  Service. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  include'd  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Section  (A).  (B).  and  (C)  below, 
he  most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 


'15U5.C.78s(bKl)(19B0J. 
•  See  Securities  Exchange  Art  Release  No.  2797S 
[May  1. 1990].  55  F8  19124. 


'  See  Securities  Exchange  Act  ReJedse  No.  29249 
(May  28. 1991).  56  FR  26172. 

♦  On  August  27. 1991.  the  ComTnission  approved  a 
monthly  chaise  of  S5/securily  pcjsition  on  \.\S0 
memtjer  finns  dijpJdVing  quotations  or  trading 
interest  in  the  Senrtce  and  a  $.50  increase  in  the 
monthly  Le\'el  1  subscriber  charge  for  recpipt  of 
Bulletin  Board  information  through  vendor  tenam. 
See  Secitnttes  Exchange  Act  ReJease  \o  2Sh\6 
(August  27  1991).  S6  t'R  43828. 
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Service  while  the  NASD  gathers 
information  necessary  to  support 
another  19b-4  fliing  that  will  request 
permanent  approval  of  the  Service.  As 
of  October  31, 1991,  the  Bulletin  Board 
carried  broker-dealers'  quotations/ 
indications  of  interest  on  4,117  unlisted 
securities.  Moreover,  there  were  231 
NASD  member  firms  registered  as 
market  makers  in  these  securities,  with 
a  total  of  10,480  market  making 
positions. 

During  the  proposed  extension, 
foreign  securities/ADRs  will  remain 
subject  to  the  twice-daily  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
Service's  operation.  As  a  result,  all 
priced  bids/offers  for  these  securities 
that  are  displayed  in  the  Service  will 
remain  indicative. 

In  conjunction  with  the  operation  of 
the  Service,  the  NASD  has  established  a 
filing  requirement  and  review 
procedures  to  verify  member  firms' 
compliance  with  Rule  15c2-ll  under  the 
Act.*  During  the  proposed  extension, 
this  review  process  will  continue  to  be 
an  integral  component  of  the  NASD's 
self-regulatory  oversight  of  the  Service. 
Additionally,  the  NASD  expects  to  work 
closely  with  the  Commission  staff  in 
developing  enhancements  to  the  Service 
mandated  by  passage  of  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990. 

The  NASD  relies  on  sections 
llA{a)(l),  15A(b)  (6)  and  (11),  and 
section  17B  of  the  Act  as  the  statutory 
basis  for  the  instant  rule  change 
proposal.  Section  llA(a)(l)  sets  forth  the 
Congressional  findings  and  policy  goals 
respecting  operational  enhancements  to 
the  securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to  improve 
the  efficiency  of  market  operations, 
broaden  the  distribution  of  market 
information,  and  foster  competition 
among  market  participants.  Section 
15A{b){6)  requires,  among  other  things, 
that  the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  Additionally, 
subsection  (11)  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 


» See  section  4  of  Schedule  H  to  the  NASD  By- 

LrdWS. 


section  178  contains  the  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  unlisted 
equity  securities. 

The  NASD  submits  that  extension  of 
the  Service  through  March  31, 1992.  is 
consistent  with  the  foregoing  provisions 
of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believes  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  this  filing. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  Hnd  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its  publication 
in  the  Federal  Register  to  avoid 
interruption  of  the  Service.  The  current 
authorization  for  the  Service  extends 
through  November  30, 1991.  Hence,  it  is 
imperative  that  the  Commission  approve 
the  instant  filing  on  or  before  that  date. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Service 
pending  Commission  action  on  the 
proposed  extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  later  determination  on 
permanent  status  for  the  Service. 
Continued  operation  of  the  Service  will 
ensure  the  availability  of  an  electronic 
quotation  medium  to  support  member 
firm's  market  making  in  approximately 
4,000  unlisted  equity  securities.  The 
Service's  operation  also  expedites  price 
discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price. 

The  Commission  finds  good  cause  for 
approving  the  interim  extension  prior  to 
the  30th  day  after  the  date  of  publishing 
notice  of  this  filing.  The  Commission 
agrees  with  the  NASD  that  accelerated 
approval  of  the  proposal  is  appropriate 
to  ensure  continuity  in  the  Service's 
operation  as  an  electronic  quotation 
medium  that  supports  NASD's  member's 
market  making  in  these  securities  and 
that  facilitates  price  discovery  and  the 
execution  of  customers  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  will 


materially  assist  the  NASD's 
surveillance  of  trading  in  unlisted 
securities  that  are  quoted  in  the  Service. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  alt  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18. 1991 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
interim  extension  for  the  OTC  Bulletin 
Board,  be.  and  hereby  is.  approved  for  a 
four  month  period,  ending  on  March  31, 
1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  91-28501  Filed  11-26-91;  8:45  am) 

BILUNC  CODE  MIO-OI-M 


(Release  No.  34-29975;  No.  SR-NYSE-91- 
37J 

Seff-Reguiatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.,  Relating  to 
Amendments  to  its  Arbitration  Rules 

November  21, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  24. 1991,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 


'  17  CFR  200.3O-C,a)(12)(1991). 
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materially  assist  the  NASD's 
surveillance  of  trading  in  unlisted 
securities  that  are  quoted  in  the  Service. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 1991 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
interim  extension  for  the  OTC  Bulletin 
Board,  be,  and  hereby  is,  approved  for  a 
four  month  period,  ending  on  March  31, 
1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-28501  Filed  11-2&-91;  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exctiange,  Inc.,  Relating  to 
Amendments  to  its  Arbitration  Rules 

November  21, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  24, 1991,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 


'  17  CFR  200.3(K',a)(12)(1991). 


November  13, 1991,  the  NYSE  submitted 
to  the  Conunissioa  an  amendment  to 
clarify  certain  language  in  the  proposal ' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interestecl 
persons. 

I.  Self-Regulatory  Or;>an(zation*8 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  several 
amendments  to  its  arbitration  rules.  The 
proposed  adoption  of  rule  GOO(c)  seeks 
to  provide  for  a  more  efficient  allocation 
of  arbitration  claims  among  the  various 
self-regulatory  organizations  ("SROs"). 
The  proposed  amendment  to  rule  601(a) 
will  codify  the  practice  of  the  Exchange 
in  applying  simplified  procedures  to 
claims  under  $10,000  without  the 
demand  or  written  request  of  the 
customer.  The  proposed  adoption  of  rule 
601(h)(ii)  codiHes  the  applicability  of  the 
Exchange's  current  discovery 
procedures  to  simplified  arbitrations 
when  a  public  customer  demands  a 
hearing.  The  proposed  adoption  of  rule 
601(h)(iii)  establishes  a  procedure  by 
which  an  arbitrator  may  resolve 
discovery  disputes  over  the  production 
of  documents  in  simplified  arbitrations 
where  no  hearing  has  been  demanded. 
The  proposed  amendment  of  rule  618 
will  clarify  the  rule  regarding  the  failure 
of  a  party  to  appear  at  a  hearing.  The 
proposed  amendment  to  rule  625  will 
require  parties  submitting  amended 
pleadings  to  provide  the  Director  of 
Arbitration  with  sufficient  copies  for 
distribution  to  the  appointed  artiitrators. 
It  also  will  require  those  parties  to  serve 
directly  all  other  parties  with  the 
amended  pleadings.  The  proposed 
amendment  also  will  require  parties 
answering  amended  pleadings  to 
directly  serve  all  other  parties  and  the 
Director  of  Artitration  with  their 
responsive  pleadings.  The  proposed 
amendment  to  rule  627(e)  will  require 
that  the  names  of  counsel  representing 
the  parties  and  the  type  of  product  or 
security  involved  in  an  arbitration 
appear  in  the  award.  The  proposed 
amendment  to  rule  627(g),  which  also 
will  consolidate  rules  627  (g)  and  (h), 
requires  that  interest  on  awards  will 
accrue  from  the  date  of  the  award  only 
if  the  award  is  not  paid  within  the 
required  thirty  day  period  or  a  motion  to 
vacate  has  been  unsuccessful  Hie  rule 
will  expressly  permit  the  arbitrators  to 
set  a  different  date  on  which  interest 
will  begin  to  accrue. 


'  See  letter  from  James  E  Buck.  Senior  Vice 
President  and  Secretary.  NYSE  to  Mary  N.  RevetL 
Branch  Cbiel.  Division  of  Market  R^ulatioa 
Commission.  'laIa'Novea)t>ef  12, 1991. 


II.  Self-Regulatory  Orgaoizatioa's 
Statement  of  the  Propose  of,  and 
SLatutorj'  Basis  for.  the  Proposed  Rule  . 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  changes  are  based 
for  the  most  part  on  proposals 
developed  by  the  Securities  Industry 
Conference  on  Arbitration.  In  general 
the  proposed  rule  changes  are  intended 
to  address  the  allocation  of  securities 
claims  among  SROs.  clarify  the  use  of 
the  Simplified  Arbitration  Procedure 
and  the  applicable  discovery 
procedures,  clarify  the  arbitrators' 
authority  to  proceed  in  any  arbitration 
session  at  which  any  party  has  failed  to 
appear,  require  parties  filing  amended 
pleadings  to  directly  serve  the  pleadings 
on  the  other  parties  to  the  arbitration, 
include  the  name{s)  of  counsel  and  the 
security  or  product  involved  in  an 
arbitration  in  an  award,  and  clarify  the 
accrual  of  interest  on  awards. 

(a)  The  purposes  of  the  proposed 
changes  are  to: 

•  Provide  for  a  more  efficient 
allocation  of  claims  among  the  various 
SROs  [rule  600(a)]; 

•  Apply  simplified  arbitration 
procedures  to  all  claims  under  $10,000 
without  demand  or  written  request  of 
the  customer  {rule  601(a)]: 

•  Provide  for  discovery  in  simplified 
arbitrations  {rule  601(h)]: 

•  Specify  when  a  party  may  exercise 
a  peremptory  challenge  (rule  609): 

•  Clarify  Oie  authority  of  arbitrators 
to  proceed  with  an  arbitration  when  a 
party  fails  to  appear  at  a  hearing  (rule 
616); 

•  Conserve  arbitral  resources  and 
shorten  the  time  required  by  the 
pleadings  stage  by  requiring  the  parties 
to  serve  amended  pleadings  [rule 
625(a]]: 

•  Include  the  aame(s]  of  counsel  and 
the  type  of  security  or  product  in 
controversy  in  the  arbitration  award 
form  {rule  627(6)]; 


•  Clarify  when  interest  is  payable  on 
an  award  {rule  627(g)|. 

9(b)  The  proposed  changes  are 
consistent  with  section  7(b)(5)  of  the  Act 
in  that  they  promote  just  and  equitable 
principles  of  trade  by  insuring  that 
members  and  member  organizations  and 
the  public  have  an  impartial  forum  fur 
the  resolution  of  their  disputes.  * 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any  ' 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
members.  Participants,  or  Others 

The  Exchange  did  not  solicit 
comments  on  the  proposed  rule  change. 
No  letters  were  received  from  member 
organizations. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Soricitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissioa  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
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20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-37  and  should  be  submitted  by 
December  18, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  91-2B502  Filed  11-2fl-91;  8:45  am| 

MLUNO  COOe  MIO-OI-M 


(Release  No.  34-29961  File  No.  SR-PSE-91- 
101 

Self-Regulatory  Organizations;  Pacific 
Stocit  Exchange  Inc.;  Order  Approving 
Proposed  Ctiange  Relating  to  the 
Disclosure  of  Member  Financial 
Arrangements 

November  19. 1991. 

On  May  7, 1991,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  rule  19b-4  thereunder,*  a 
proposed  rule  change  to  require  PSE 
market  makers,  floor  brokers,  specialists 
or  other  PSE  member  organizations  who 
enter  into  financial  arrangements  with 
any  other  PSE  member  to  disclose  to  the 
Exchange  the  terms  of  such 
arrangements.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29248  (May 
29, 1991),  56  FR  26176.  No  comments 
were  received  on  the  proposed  rule 
change. 

The  PSE  proposes  to  amend  its  rules 
relating  to  the  disclosure  of  member 
financial  arrangements  by  adding  a  new 
Exchange  Rule  4.18  entitled  "Disclosure 
of  Financial  Arrangements  of  Members." 
Specifically,  new  PSE  Rule  4.18  would 
require  each  PSE  market  maker,  fioor 
broker,  specialist  or  PSE  member 
organization  who  enters  into  a  financial 
arrangement  with  any  other  PSE 
member  to  disclosure  to  the  PSE  the 
name  of  such  member  and  the  terms  of 
the  arrangement.*  The  rule  defines  a 


'  15  U.S.C.  788(b)(1)  (1982). 

»  17  CFR  240.19b-4  11989). 

'  See.  infro  note  5  and  accompanying  text  for  a 
description  of  the  Exchange's  current  rules  with 
respect  to  the  disclosure  of  financial  arrangements 
among  PSE  members. 

*  The  PSE  amended  its  proposed  Rule  4.16  by 
deleting  language  in  the  proposal  which  would  have 
authorized  the  Exchange  to  reptticl  the  trading 
«ctivity  of  members  with  Dnancial  arrangements  "in 
instances  that  it  deems  appropriate,  as  determined 
on  acase-byKyise  t)asis."  See  teller  from  Esther 


financial  arrangement  to  be:  (1)  The 
direct  financing  of  a  member's  dealings 
upon  the  Exchange;  (2)  any  direct  equity 
investment  or  profit  sharing 
arrangement;  and  (3)  any  consideration 
over  the  amount  of  $5,000.00  that 
constitutes  a  gift,  loan,  salary  or  bonus. 
In  addition,  the  parties  to  a  financial 
arrangement  must  provide  a  10-day 
written  notice  period  prior  to  the 
initiation  or  termination  of  such  »r 
arrangement. 

Existing  PSE  Rule  6.40  requires  the 
disclosure  of  market  maker  financing 
arrangements  to  the  Exchange.*  This 
Rule  mandates  that  market  markers 
with  financing  arrangements  between 
themselves  disclose  the  arrangements  to 
the  Exchange  in  order  to  enhance  the 
Exchange's  ability  to  monitor  the 
activity  of  market  makers  and  their 
compliance  with  PSE  rules.  Because  PSE 
Rule  6.40  only  applies  to  options  market 
makers,  the  Exchange  currently  does  not 
have  a  rule  governing  the  disclosure  of 
financial  arrangements  between  PSE 
members  on  its  equity  floor. 
Accordingly,  the  present  proposal  would 
expand  the  types  of  financial 
arrangements  among  PSE  members  that 
must  be  disclosed  to  the  PSE  to  include 
all  arrangements  among  PSE  members. 
The  Exchange  believes  that  requiring 
disclosure  of  all  financial  arrangements 
among  PSE  members,  not  just  options 
members,  will  serve  to  increase  the 
PSE's  ability  to  monitor  existing 
financial  arrangements  in  order  to 
prevent  potential  collusive  trading 
activity. 

Proposed  Rule  4.18  also  provides  the 
Exchange  with  the  authority  to  restrict 
the  trading  activities  of  members  with 
financial  arrangements  pursuant  to  PSE 
Rule  6.40.  As  discussed  above,  however. 
PSE  Rule  6.40  applies  solely  to  PSE 


M.W.  Aw.  Regulation  Administrator.  PSE,  to 
Howard  Kramer.  Assistant  Director,  Division  of 
Market  Regulation.  SEC.  dated  September  13. 1991. 

*  PSE  Rule  6.40  was  amended  in  June,  1990.  in 
order  lo  require  PSE  market  makers  to  disclose  to 
the  Exchange  those  financial  arrangements  by 
which  they  extend  credit  or  receive  credit  from 
other  PSE  market  makers,  and  to  implement  trading 
rules  for  market  makers  having  financial 
arrangements  between  themselves  and  market 
makers  thai  are  joint  account  participants. 
Specifically,  an  options  market  maker  having  an 
existing  fmancial  arrangement  with  another  market 
maker  is  not  permitted  lo  concurrently  bid,  offer, 
purchase,  sell,  or  enter  orders  in  the  same  options 
series.  See  Commentary  .01  lo  PSE  Rule  6.40.  In 
addition,  a  market  maker  may  not  bid.  offer, 
purchase,  sell,  or  enter  orders  in  an  option  series  in 
which  a  door  broker  holds  an  order  on  t>eha!f  of  a 
market  maker  with  whom  he  has  an  existing 
financial  arrangement.  Finally,  orders  of  market 
makers  having  an  existing  Tinancial  arrangement 
are  also  not  permitted  to  be  concurrently 
represented,  by  one  or  more  floor  brokers,  in  a 
particular  options  series.  See  Commentary  .02,  PSE 
Rule  6.4a  See  also  Securities  Exchange  Act  Release 
No.  28134  (June  19.1990).  SS  FR  26320. 


options  market  makers,  and  the  PSE 
does  not  intend  to  broaden  the 
provisions  of  this  rule  to  cover  all  PSE 
members.*  Therefore,  the  language  in 
proposed  Rule  4.18  imposing  trading 
restrictions  on  PSE  members  by  cross- 
referencing  the  trading  restrictions  in 
rule  6.40  is  limited  solely  to  options 
market  makers.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  Commission  finds  that  required  full 
disclosure  of  financing  arrangements 
among  all  Exchange  members  is  a 
reasonable  means  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
promote  just  and  equitable  principles  of 
trade.  By  requiring  all  PSE  members 
who  enter  into  a  financial  arrangement 
with  any  other  PSE  member  to  disclose 
the  name  of  such  member  and  the  terms 
of  the  arrangement,  the  Commission 
believes  the  Exchange  will  be  better 
able  to  identify  and  deter  collusive  or 
prearranged  trading  and  other  trading 
abuses  among  its  membership.  In 
addition,  the  Exchange's  ability  to 
monitor  the  financial  condition  of  its 
members  will  be  enhanced. 

The  Commission  also  finds  that  the 
requirement  that  members  give  the 
Exchange  10  days  written  notice  prior  to 
the  initiation  or  termination  of  a 
financial  arrangement  with  another  PSE 
member  is  consistent  with  section 
6(b)(5)  and  (8)  of  the  Act.»  In  particular, 
the  pre-effective  disclosure  requirement 
for  the  initiation  and  termination  of 
member  financial  arrangements  does 
not  impose  any  limitation  or  restriction' 
on  the  ability  of  Exchange  members  to 
enter  into  financial  arrangements  with 
other  PSE  members.  Accordingly,  this 
disclosure  provision  does  not  place  PSE 
members  at  a  competitive  disadvantage 
and  does  not  permit  the  Exchange  to 
have  any  control  over  member  business 
decisions  that  are  appropriately  left  to 
the  discretion  of  the  members.'"  In  fact. 


•  See  fetter  from  Esther  M.W.  Aw,  Regulation 
Administrator.  PSE.  to  Jeffrey  Bums.  Attorney. 
Options  Regulation.  Division  of  Market  Regulation, 
SEC,  dated  October  23. 1991. 

•  15  U.S.C.  78f  (1982). 

•  15  U:S.C  78f(b)(5).  (8)  (1990). 

"  See  also  Securities  Exchange  Act  Releasu  No. 
29797  (October  8. 1991).  56  FR  51945.  in  which  the 
Commission  found  that  a  similar  notice  provision 
involving  substantial  business  transactions  of 
clearing  members  ol  the  Chicago  Board  Optiorts 
Exchange  was  consistent  with  the  Act. 
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options  market  makers,  and  the  PSE 
does  not  intend  to  broaden  the 
provisions  of  this  rule  to  cover  all  PSE 
members.*  Therefore,  the  language  in 
proposed  Rule  4. IB  imposing  trading 
restrictions  on  PSE  members  by  cross- 
referencing  the  trading  restrictions  in 
rule  6.40  is  limited  solely  to  options 
market  makers.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  Commission  finds  that  required  full 
disclosure  of  Financing  arrangements 
among  all  Exchange  members  is  a 
reasonable  means  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
promote  just  and  equitable  principles  of 
trade.  By  requiring  all  PSE  members 
who  enter  into  a  financial  arrangement 
with  any  other  PSE  member  to  disclose 
the  name  of  such  member  and  the  terms 
of  the  arrangement,  the  Commission 
believes  the  Exchange  will  be  better 
able  to  identify  and  deter  collusive  or 
prearranged  trading  and  other  trading 
abuses  among  its  membership.  In 
addition,  the  Exchange's  ability  to 
monitor  the  financial  condition  of  its 
members  will  be  enhanced. 

The  Commission  also  finds  that  the 
requirement  that  members  give  the 
Exchange  10  days  written  notice  prior  to 
the  initiation  or  termination  of  a 
financial  arrangement  with  another  PSE 
member  is  consistent  with  section 
6(b)(5)  and  (8)  of  the  Act.*  In  particular, 
the  pre-effective  disclosure  requirement 
for  the  initiation  and  termination  of 
member  financial  arrangements  does 
not  impose  any  limitation  or  restriction 
on  the  ability  of  Exchange  members  to 
enter  into  financial  arrangements  with 
other  PSE  members.  Accordingly,  this 
disclosure  provision  does  not  place  PSE 
members  at  a  competitive  disadvantage 
and  does  not  permit  the  Exchange  to 
have  any  control  over  member  business 
decisions  that  are  appropriately  left  to 
the  discretion  of  the  members. '°  In  fact. 
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•  See  fetter  from  Esther  M.W.  Aw,  Regulation 
Administrator.  PSE,  to  leffrey  Bums.  Attorney. 
Options  Regulation.  Division  of  Market  Regulation. 
SEC.  dated  October  23. 1991. 

^  Id. 

•  15  U.S.C.  78f  (1982). 

•  15  U:S.C  78f(b)(5).  (8)  (1990). 

"*  See  also  Securities  Exchange  Act  Release  No. 
29797  (Oclot>er  8. 1991).  56  FR  51945.  in  which  the 
Commission  found  that  a  similar  notice  provision 
involving  substantial  business  transactions  of 
clearing  members  ol  the  Chicago  Board  Options 
Exchange  was  consistent  with  the  Act. 


the  Commission  believes  the  disclosure 
requirement  is  wholly  consistent  with 
the  PSE's  stated  purpose  for  its 
proposal,  namely,  the  enhancement  of 
Exchange  surveillance  and  member  firm 
monitoring  capabilities. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-01-10)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  91-28530  Filed  11-26-91;  8:45  am) 
MtJJNG  COOe  W1(M)1-M 

[Release  No.  SIPA-157;  FHe  No.  SIPC  91-1] 

Securities  Investor  Protection 
Corporation;  Order  Approving 
Proposed  Bylaw  Change  Relating  to 
SIPC  Fund  Assessments  on  SIPC 
Members. 

November  20, 1991. 

On  September  27. 1991.  the  Securities 
Investor  Protection  Corporation 
("SIPC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  3(e)(1)  of  the 
Securities  Investor  Protection  Act  of 
1970  ("SIPA"),  15  U.S.C.  78ccc(e)(l).  a 
proposed  bylaw  change. 

I.  Description  of  Proposed  Bylaw 
Change 

The  proposed  bylaw  change  would 
amend  Section  1  of  Article  6  of  SIPC's 
bylaw  regarding  SIPC  Fund  assessments 
on  SIPC's  members.'  The  proposed 
bylaw  provides  that  the  amount  of  each 
member's  assessment  for  the  member's 
fiscal  year  beginning  in  1991  and 
subsequent  Fiscal  years  shall  be  the 
product  of  the  member's  net  operating 
revenues  from  the  securities  business  for 
such  Hscal  year  and  the  assessment  rate 
established  by  SIPC  for  such  fiscal 
year.'  The  assessment  rate  shall  be  that 
percent  of  each  member's  net  operating 
revenue  from  the  securities  business 
required  to  bring  the  SIPC  Fund  '  to  a 


' '  15  U.S.C.  788(b)(2)  (1982). 

■i"  17  CFR  200.3O-3(a)(12)  (1990). 

'  All  broker-dealers  registered  under  section  15(b) 
of  the  Securities  Exchange  Act  of  1934.  with  some 
minor  exceptions,  are  SIPC  members. 

*  The  minimum  assessment  will  continue  to  l>e 
$150  per  annum. 

'  The  SIPC  Fund  consists  of  cash  and  amounts 
invested  in  U.S.  government  or  agency  securities.  As 
of  September  30. 1991.  the  SlPCTund  totalled  $082 
million.  In  addition.  SIPC  has  access  to  a  SSOO 
million  line  of  credit  established  by  SIPC  with  a 
consortium  of  banks.  Further,  the  SIPA  authorizes 
SIPC  to  t>brrow,  through  the  Commission,  up  to  Si 
billion  from  the  United  States  Treasury  Department. 


specified  target  balance  on  the  next 
April  1. 

The  term  "net  operating  revenues 
from  the  securities  business"  means 
gross  revenues  from  the  securities 
business  less  interest  and  dividend 
expenses.  The  total  deduction  of  interest 
and  dividend  expenses  will  not  be 
allowed  to  exceed  the  total  of  all 
interest  and  dividend  income.  As  an 
alternative  to  the  proposed  net  operating 
revenues  assessment  base,  SIPC  will 
continue  its  current  practice  of  allowing 
members  to  deduct  from  their  gross 
revenues  from  the  securities  business  40 
percent  of  interest  earned  on  customers' 
securities  accounts.* 

A  formula  will  be  used  to  arrive  at  the 
assessment  rate.  Pursuant  to  the 
formula,  the  projected  SIPC  Fund  will  be 
deducted  from  the  SIPC  Fund  target 
balance  as  of  the  next  April  1  to 
determine  the  needed  assessment 
income.  The  projected  SIPC  Fund  will  be 
determined  by  taking  the  SIPC  Fund 
balance  as  of  September  30  with  the 
following  adjustments:  (i)  Deducting 
SIPC's  assessment  collections  for  the 
period  from  the  prior  April  1  to 
September  30.  (ii)  adding  the  amount  of 
SIPC's  estimated  interest  income  from 
September  30  to  the  end  of  the  next 
March,  and  (iii)  deducting  SIPC's 
estimated  liquidation  costs  and 
operating  expenses  from  September  30 
to  the  end  of  the  next  March.  The 
assessment  rate  will  equal  the  amount 
of  needed  assessment  income  divided 
by  the  projected  assessable  revenues  of 
New  York  Stock  Exchange  members.* 
However,  if  the  assessment  determined 
under  the  formula  exceeds  Vi  of  1 
percent  of  a  member's  gross  revenues 
from  the  securities  business,  the 
assessment  shall  be  V4  of  1  percent  of 
that  member's  gross  revenues  from  the 
securities  business.'  i 


*  As  to  the  40  percent  deduction,  SIPC  indicated 
that  its  Board  of  Directors  ("SIPC  Board")  will 
consider  within  the  next  year  whether  the 
alternative  deduction  should  be  eliminated.  SIPC 
states  that  the  SIPC  Board  did  not  believe  that  it 
had  sufficient  information  as  to  the  impact  on  its 
members  had  it  chosen  to  eliminate  the  deduction. 
The  SIPC  Board  directed  the  SIPC  staff  to  gather 
additional  information  on  this  matter. 

*  Currently,  each  SIPC  member  is  required  to  pay 
assessments  at  the  rate  of  Vi«  of  1  percent  of  the 
member's  gross  revenues  from  the  securities 
business  with  certain  permitted  deduction*,  with  a 
minimum  assessment  of  $150. 

*  The  bylaw  change  also  provides  that  if  SIPC 
determines  that  the  SIPC  Fund  totals  or  is 
reasonably  likely  to  total  less  than  $150  million,  the 
amount  of  each  member's  assessment  shall  be  the 
amount  determined  under  the  formula  or  V4  of  one 
percent  per  annum  of  such  member's  gross  revenues 
from  the  securities  bushiess,  whichever  is  greater.  If 
the  SIPC  Fund  totals  or  is  reasonably  likely  to  total 
less  than  $100  million,  the  amount  of  each  meml>er's 
assessment  shall  be  Vi  of  1  percent  per  annum  of 
such  member's  gross  revenues  from  the  securities 
business. 


The  specified  annual  target  balance 
for  the  SIPC  Fund  will  be  based  on  a  net 
annual  growth  rate  of  10  percent 
selected  by  the  SIPC  Board.  This  growth 
rate  will  enable  the  SIPC  Fund  to  reach 
$1  billion  by  April  1, 1997,' 

SIPC  indicated  that  the  SIPC  Board's 
actions  described  above  were  based 
principally  on  the  "Report  and 
Recommendations  of  the  SIPC  Task 
Force  on  Assessments,"  and  on  the  data 
gathered  and  analyzed  by  the  task  force. 
The  task  force  was  composed  of 
representatives  of  SIPC  members,  self- 
regulatory  organizations,  securities 
industry  associations,  U.S.  government 
agencies,  and  the  SIPC  staff.  The  task 
force's  principal  recommendations  were 
that  (1)  the  fund  grow  at  an  annual  rate 
of  8  percent  to  reach  the  $1  billion  level 
targeted  by  the  SIPC  Board  and  (2)  the 
assessment  basis  be  changed  from  gross 
revenues  from  the  securities  business  to 
net  operating  revenue  from  the 
securities  business  while,  in  the ' 
alternative,  allowing  firms  to  continue    . 
deducting  40  percent  of  margin  interest 
income  if  this  amount  were  greater  than 
the  dividend  and  interest  expense 
deduction.* 

II.  Request  for  Public  Comment 

Section  3(e)(1)  of  the  SIPA  provides 
that  SIPC  must  file  with  the  Commission 
a  copy  of  proposed  bylaw  changes.  That 
section  further  provides  that  bylaw 
changes  shall  take  effect  30  days  after 
filing,  unless  the  Commission  either  (i) 
disapproves  the  change  as  contrary  to 
the  public  interest  or  the  purposes  of 
SIPA.  or  (ii)  finds  that  the  change 
involves  a  matter  of  such  significant 
public  interest  that  public  comment 
should  be  obtained,  in  which  case,  the 
Commission  may,  after  notifying  SIPC  in 
writing  of  such  finding,  require  that  the 
proposed  bylaw  change  be  considered 
by  the  same  procedures  as  a  SIPC 
proposed  rule  change. 

The  SIPC  Fund,  which  is  built  from 
assessments  on  its  members  and  the 
interest  earned  on  the  Fund,  is  used  for 
the  protection  of  customers  of  members 
liquidated  under  BIPA  to  maintain 
investor  confidence  in  the  securities 
markets.  In  light  of  this  fact  and  because 
the  bylaw  change  provides  for  a  new 
assessment  basis  to  reach  a  targeted 
annual  fund  balance,  the  Commission 
found,  pursuant  to  section  3(e)(1)(B)  of 
SIPA.  that  the  proposed  bylaw  change 
involved  a  matter  of  such  significant 


^  The  SIPC  Board  also  decided  to  pursue  the 
possibility  of  an  increase  in  the  size  of  SIPCt 
current  line  of  credit. 

•  The  task  force  recommended  that  assessments 
continue  to  t>e  based  on  revenues  rather  than  any 
other  iMsii. 
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public  interest  that  public  comment 

should  be  obtainedL  and  that  the 
procedures  applicable  to  proposed  SIPC 
rule  changes  in  section  3(e)(2)  of  SIPA 
should  be  followed.  As  required  by 
section  3(e)(1)(B)  of  the  SIPA.  the 
Commission  notified  SIPC  of  the 
Commission's  finding  in  writing. 

Notice  of  the  Commission's  action 
including  its  request  for  public  comment 
on  the  proposed  bylaw  change  and 
notice  of  the  proposed  bylaw  change 
together  with  the  terms  of  substance 
thereof  were  given  by  the  issuance  of  a 
Commission  release  (Securities  Investor 
Protection  Act  Release  No.  156,  October 
11, 1991)  and  by  publication  in  the 
Federal  Register  (56  FR  51052,  October 
16, 1991). 

III.  The  Comment  Letters  and 
Commission  Response 

The  comment  period  expired  on 
November  6, 1991.  Seventeen  letters  of 
comment  were  received  strongly 
supporting  SIPCs  proposed  actions  with 
two  caveats. 

One  commenter  strongly  supported 
the  proposed  bylaw  change,  but  also 
supported  the  task  force's 
recommendation  that  those  firms 
affected  by  SIPCs  1990  interpretation 
that  only  interest  expense  on  matched 
repurchase  and  securities  lending 
transactions  could  be  deducted  in 
calculating  assessments  be  given  a 
credit  towards  future  SIPC  assessments 
in  order  to  offset  the  amounts  paid  for 
fiscal  yeu  199a  One  other  commenter 
also  suppOTted  that  same 
recommendation. 

Because  SIPC's  Board  rejected  the 
recommendation  regarding  credit  for 
amoants  paid  in  1990  based  on  SIPCs 
interpretation,  the  matter  is  not 
currently  before  the  Commission. 

One  commenter  noted  that  the  current 
SIPC  assessment  allows  SIPC  members 
to  deduct  from  revenues  net  dividends 
and  interest  from  securities  in  trading 
accounts,  as  well  as  40%  of  interest 
earned  on  customers'  securities 
accounts.  Under  the  proposed  SIPC 
bylaw,  which  will  allow  for  an 
assessment  on  net  operating  revenues, 
the  greater  of  all  interest  and  dividend 
expense  (not  to  exceed  interest  and 
dividend  income)  or  40%  of  interest 
earned  on  customers'  securities 
accounts  will  be  the  allowable 
deduction.  Thus,  well  capitalized  firms 
which  use  little  or  no  debt  to  finance 
their  inventory  will  no  longer  be  able  to 
take  advantage  of  both  deductions. 

This  issue  was  considered  by  the  task 
force.  Recognizing  that  some  firms 
would  be  adversely  affected  by 
eliminating  both  the  net  interest  and 
dividend  deduction  as  well  as  the  40% 


deduction,  the  task  force  determined 
that  the  choice  under  the  proposed 
bylaw,  together  with  a  reduced 
assessment  rale  if  liquidations  costs 
continue  at  the  present  rate,  would  be 
equitable  to  the  brokerage  community  as 
a  whole.  The  Commission  agrees  with 
that  determination. 

rv.  Approvd  of  Proposed  Bylaw 
Changes 

The  Commission  believes  that  SIPC's 
proposed  actions  provide  substantial 
protection  for  customers  of  broker- 
dealers  liquidated  under  SIPA.  The 
Commission  is  of  the  view  that  the 
proposed  bylaw  change  will  not  only 
result  in  an  increase  of  the  SIPC  Fund, 
but  also  will  promote  investor 
confidence  in  the  securities  markets. 
The  targeting  of  an  annual  balance  for 
the  SIPC  Fund  based  on  a  net  annual 
growth  rate,  ten  percent,  selected  by  the 
SIPC  Board  will  increase  the  size  of  the 
SIPC  Fund  in  stable  planned,  increments 
that  will  enable  the  SIPC  Fund  to  reach 
the  $1  billion  level  on  a  predetermined 
date  in  early  1997.  The  Commission  also 
believes  that  it  is  appropriate  to  change 
the  assessment  base  from  gross 
revenues  from  the  securities  business  to 
net  operating  revenues  from  the 
securities  business  in  light  of  the 
increasing  proportion  of  interest  based 
transactions  contributing  to  industry 
revenues. 

Accordingly,  the  Commission  finds 
that  the  proposed  SIPC  bylaw  change  is 
in  the  public  interest  and  is  consistent 
with  the  purposes  of  the  SIPA. 

It  is  therefore  ordered,  pursuant  to 
Section  3(e)(2)  of  the  SIPA,  that  the 
above-mentioned  proposed  bylaw 
change  be,  and  hereby  is,  approved. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  91-28492  Filed  11-26-81;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Advisory  Commission  on  Conferences 
in  Ocean  Shipping;  Open  Meeting 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice  of  open  meeting  of  the 
Advisory  Commission  on  Conferences  in 
Ocean  Shipping. 

summary:  The  Commission  will  be 
holding  a  meeting  in  Washington,  DC  on 
Monday  and  Tuesday,  December  16-17, 
1991;  the  meeting  is  open  to  the  public 
The  Commission  plans  to  examine  key 


issues  before  the  Commission, 
particularly  service  contracting  and 
antitrust  immunity. 

DATES:  hdeeting:  Monday  and  Tuesday, 
December  16-17, 1991;  9-.30  ajn.  to  5:30 
p.m.  e.s.t. 

ADDRESSES:  Hie  address  for  the  public 
meeting  is  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street.  SW..  Washington,  DC.  room  9230. 
FOR  FURTHER  INFORMATION  CONTACT 
Florizelle  B.  User.  Executive  Director 
telephone  (202)  366-9781;  FAX  (202)  366- 
7870. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  was  created  by  the 
Shipping  Act  of  1984  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  report,  including 
recommendations,  to  the  President  and 
the  Congress  by  April  10, 1992.  After 
holding  five  field  bearings  arond  the 
country  during  the  summer,  the 
Commission  began  the  deliberative 
stage  of  its  work  in  October.  At  this 
meeting,  the  Commissioners  will  discuss 
preliminary  background  chapters  and 
options  for  inclusion  in  the  report.  In 
particular,  they  will  focus  on  service 
contractiiig  on  Monday,  December  16, 
1991  and  on  antitrust  immunity  on 
Tuesday,  December  17, 1991. 

Issued  in  Washington,  DC  on  November  22, 
1991. 

Ftorizelle  B.  Umt, 
Executive  Director. 
[FR  Doc  91-28476  Filed  11-26-91;  8:45  am] 
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Coast  Guard 

[CGO  91-0601 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Meeting  and  CTAC 
Subcommittee  on  Tank  FiHing  Limits 
Meeting 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

summary:  a.  The  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  hold  a  meeting  on  Friday. 
February  28, 1992  in  room  2415,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.,  Washington,  DC  20593.  The 
meeting  is  scheduled  to  begin  at  9:30 
a.m.  and  end  at  4  p.m. 
The  agenda  for  the  meeting  follows: 

1.  Opening  remarlcs. 

2.  U.S.  Coast  Guard  remarks. 
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issues  before  the  Commission, 
particularly  service  contracting  and 
antitrust  immunity. 

DATES:  Meeting:  Monday  and  Tuesday, 
December  16-17. 1991;  9-.30  ajn.  to  5:30 
p.m.  e.s.t. 

ADDRESSES:  Tlie  address  for  the  public 
meeting  is  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street.  SW..  Washington,  DC.  room  9230. 
FOR  FURTHER  INFORMATION  CONTACT 
Florizelle  B.  Liser,  Executive  Director 
telephone  (202)  366-9781;  FAX  (202)  366- 
7870. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  was  created  by  the 
Shipping  Act  of  1984  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  report,  including 
recommendations,  to  the  President  and 
the  Congress  by  April  10, 1992.  After 
holding  five  field  bearings  arond  the 
country  during  the  summer,  the 
Commission  began  the  deliberative 
stage  of  its  work  in  Cktober.  At  this 
meeting,  the  Commissioners  will  discuss 
preliminary  background  chapters  and 
options  for  inclusion  in  the  report.  In 
particular,  they  will  focus  on  service 
contracting  on  Monday,  December  16, 
1991  and  on  antitrust  immunity  on 
Tuesday,  December  17. 1991. 

Issued  in  Washington,  DC  on  November  22, 
1991. 

Ftorizelle  B.  User, 
Executive  Director. 

|FR  Doc  91-28476  Filed  11-26-91;  8:45  am] 
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Coast  Guard 

[CGO  91-0601 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Meeting  and  CTAC 
Subcommittee  on  Tank  FiNing  Limits 
Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  A.  The  Chemical 
Transportation  Advisory  Committee 
(CTACj  will  hold  a  meeting  on  Friday. 
February  28, 1992  in  room  2415,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW..  Washington,  DC  20593.  The 
meeting  is  scheduled  to  begin  at  9:30 
a.m.  and  end  at  4  p.m. 
The  a^mja  for  die  meeting  foliows: 

1.  Opening  remarlo. 

2.  U.S.  Coast  Guard  remarks. 


■^ 
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3.  General  interest  loplcs. 

4.  Issue  briefs: 
Benzene  regulations. 
Tankerman  regulations. 
TS AC  work— pa  rt  1 51 . 

5.  Subcommittee  reports: 
46  CFR  part  151  update. 
Marine  vapor  recovery. 
Tank  filing  limits. 
Inert  gas  systems. 
Coal  tar. 

Fire  fighting  media  review/foam. 

6.  New  tasks  and  initiatives. 

7.  International  activities  update. 

8.  Other  business. 

9.  Closing. 

B.  The  Subcommittee  on  Tank  Filling 
Limits  of  the  Chemical  Transportation 
Advisory  Committee  (CTAC)  will  hold 
its  meeting  on  Thursday,  February  27, 
1992  in  room  1303,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593.  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and  end 
at  4  p.m.  The  Tank  Filling  Limits 
Subcommittee  will  continue  its  review 
of  the  proposal  to  change  the  filling  limit 
requirements  contained  in  the 
International  Gas  Code. 

Attendance  to  both  meetings  is  open 
to  the  public.  Members  of  the  public 
may  present  oral  statements  at  the 
meetings.  Persons  wishing  to  present 
oral  statements  should  notify  the 
Executive  Director  of  CTAC  no  later 
than  the  day  before  the  meeting.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  K.J.  Eldridge  or  Mr.  F.K. 
Thompson,  U.S.  Coast  Guard 
Headquarter  (G-MTH-1),  2100  Second 
Street  SW.,  Washington,  DC  20593,  (202) 
267-1217. 

Dated:  November  14, 1991. 
|FR  Doc.  91-28490  Flied  11-26-91;  8:45  am] 

BILUNG  CODE  4910-14-M 


ICGD  91-061] 

Navigation  Safety  Advisory  Council 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

As  required  by  the  Federal  Advisory 
Committee  Act,  this  notice  announces  a 
meeting  of  the  Navigation  Safety 
Advisory  Council  on  Wednesday 
through  Friday,  December  11-13, 1991. 
The  meeting  will  be  held  at  the  U.S. 
Coast  Guard  Reserve  Training  Center, 
Yorktown,  VA.  The  Council  will 
convene  for  a  preliminary  plenary 
session  at  4  a.m.  on  Wednesday, 
December  11, 1991,  in  room  309, 
Hamilton  Hall. 


Committees  will  meet  on  Wednesday, 
December  11.  from  8:30  to  11:30  a.m.  and 
on  Thursday,  December  12  from  8  to  11 
a.m.  Committee  discussions  will  include 
the  following  topics: 

a.  Navigation  Rules:  » 

1.  Rule  23 — Placement  of  masthead 
lights  on  vessels  of  20  to  50  meters. 

2.  Rule  24 — Proper  lighting  for  barges 
being  towed. 

3.  Rule  26 — Lights  and  shapes 
displayed  by  vessels  engaged  in  fishing. 

4.  Procedures  for  amending  Inland/ 
International  Rules. 

5.  Consistency  review  of  Navigation 
Rules. 

b.  Routing  Measures  and  Vessel 
Traffic  Service  (VTS)  issues: 

1.  National  VTS  regulations. 

2.  Review  of  Inland  Rule  10  in  relation 
to  VTS,  traffic  separation  schemes 
(TSS/'s)  and  International  Rule  10. 

3.  Oil  Pollution  Act  of  1990  mandated 
tanker  movement  study. 

c.  Human  Factors  in  Navigation 
Safety: 

1.  Fatigue,  work  hours,  and  other 
human  factors. 

d.  Marine  Information  and 
Communications: 

1.  Responsibility  for  maintaining 
approaches  to  commercial  berths. 

2.  Metrication  of  charts. 

e.  Ad  hoc  Committee: 

1.  Evaluate  the  need  to  establish 
minimum  under-the-keel  clearance 
criteria. 

The  Council  will  convene  in  plenary 
session  on  Thursday,  December  12  at 
2:30  to  6:30  p.m.  and  reconvene  on 
Friday,  Pecember  13  at  8  a.m.  to  hear 
Committee  status  reports  and  any 
matters  properly  brought  before  the 
Council. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral  statements 
should  notify  the  Executive  Director  at 
the  address  below  no  later  than 
Monday,  December  9, 1991.  Any  person 
may  present  a  written  statement  to  the 
Council  at  any  time  without  advance 
notice. 

For  additional  information,  contact 
Margie  G.  Hegy,  Executive  Director, 
Navigation  Safety  Advisory  Council, 
U.S.  Coast  Guard  (G-NSR-3), 
Washington,  DC  20593-0001.  Telephone 
(202)  267-0415. 

Dated:  November  20, 1991. 
W.  |.  Ecker, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(PR  Doc.  91-28941  Filed  11-26-91;  8:45  am] 
BNJJNG  CODE  M10-14-M 


Office  of  Hearings 
IDocket  No.  478301 

Pan  American  World  Airways,  Inc.; 
Revised  Prehearing  Conference 

Served  November  21. 1991. 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
scheduled  to  be  held  on  December  16, 
1991,  at  10  a.m.  (local  time),  in  room 
5332,  Nassif  Building.  400  Seventh 
Street,  SW.,  Washington,  DC  is 
postponed  at  the  request  of  both  parties. 
The  time  and  location  remain  the  same; 
but  the  new  date  for  the  prehearing 
conference  is  January  7, 1992.  The 
parties's  proposed  schedule  of 
preconference  submissions  is  accepted. 

Dated  at  Washington,  DC.  November  21, 
1991.  • 

Burton  S.  Koiko, 
Administrative  Law  fudge. 
[FR  Doc.  91-28473  Filed  11-26-Sl;  8:45  am] 

BILLING  CODE  4910-62-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  21. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.., 
Washington,  DC  20220. 

Departmental  Offices 

OMB  number:  1505-0023. 

Form  number:  Treasury  International 
Capital  Form  CM. 

Type  o/ re  v/evv.- Extension. 

Title:  Dollar  Deposit  and  Certific^'e  of 
Deposit  Claims  on  Banks  Abroard. 

Description:  This  report  is  required  by 
law  and  is  designed  to  gather  timely  and 
accurate  information  of  international 
capital  movements  by  collecting  data  on 
data  deposit  and  certificate  of  deposit 
claims  held  on  banks  abroad  by 
nonbanking  enterprises  in  the  United 
States. 

Respondents:  Business  or  other  for- 
profit. 
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Estimated  number  of  respondents: 
175. 

Eatimated  burden  hours  per  response: 
30  minutes. 

Frequency  of  response:  Monthly. 

Estimated  total  reporting  burden: 
1,050  hours. 

OMB  number:  1505-0024. 

Form  number  International  Capital 
Forms  CQ-1  and  CQ-2. 

Type  of  review:  Extension. 

Titk:  Treasury  International  Capital 
Forms  CQ-1  and  CQ-2.  Financial  and 
Commercial  Liabilities  to,  and  Claims 
on.  Unaffiliated  Foreigners. 

Description:  These  reports  are 
required  by  law  and  are  designed  to 
collect  timely  and  accurate  information 
on  international  capital  movements 
including  data  on  financial  and 
commercial  liabilities  to.  and  claims  on. 
unaffiliated  foreigners  held  by  U.S. 
nonbanking  business  enterprises. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  number  of  respondents: 
500. 

Estimated  burden  hours  per  response: 
4  hours. 

Frequency  of  response:  Quarteriy. 

Estimated  total  reporting  burden: 
8,000  hours. 

OMB  number  1505-0088. 

Form  number  International  Capital 
BL-3. 

Type  of  review:  Extension. 

TitJe:  Treasury  International  Capital 
BL-3.  Intermediary's  Notification  of 
Foreign  Borrowing  Denominated  in 
Dollars. 

Description:  TTiis  form  is  designed  for 
use  by  a  bank  or  other  institution  to 
notify  a  nonbanking  customer  of  its 
obligation  to  report  on  TIC  Form  CQ-1 
borrowings  from  foreigners  that  will  not 
be  reported  by  the  bank  or  other 
intermediary  as  a  custody  liability  on 
TIC  Form  BU2. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  number  of  respondents:  50. 

Estimated  burden  hours  per  response: 
30  minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  reporting  burden:  300 
honrs. 

Clearance  Officer  Lois  K.  Holland 
(202)  566-6579.  Departmental  Offices. 
Room  3171.  Treasury  Annex,  1500 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  BuiUing.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doa  91-28471  Filed  11-28-91;  8:45  amj 
MJJNG  COOC  M10-2S-4* 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  21, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-1224. 

Regulation  ID  number  INTL-112-88 
Final  Regulations. 

Type  of  Review:  Extension. 

Title:  Allocation  and  Apportionment 
of  Deduction  for  State  Income  Taxes. 

Description:  The  reporting 
requirements  affect  those  taxpayers 
claiming  foreign  tax  credits  that  elect  to 
use  an  alternative  method  of  allocating 
and  apportioning  deductions  for  state 
income  taxes.  This  information  will  be 
used  by  the  IRS  to  estimate  resources  to 
be  required  in  auditing  income  tax 
returns,  and  should  facilitate  the 
completion  of  audits. 

Respondents:  Business  of  other  for- 
profit. 

Estimated  number  of  respondents: 

i.ooa 

Estimated  burden  boars  per 
respondent  1  hour. 

Estimated  total  reporting  burden: 
1,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc  91-28472  Filed  11-28-81;  8:45  am] 
muan  coog.  mtm-m 


Internal  Revenue  Service 

lOelegation  Order  Na  155  (Rev.  3)] 

Delegation  of  AuttKMlty 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Delegation  of  authority. 


SUMMARY:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  the 
authority,  the  matters  under  their 
respective  jurisdictions,  to  sign 
recommendation  letters  to  the 
Department  of  Justice  concerning 
Settlement  Offers  for  years  or  parties 
not  in  suit,  but  related  to  pending  refund 
suits  for  other  years  or  parties.  In 
exercising  this  authority,  the  advice  6f 
the  National  Director  of  Appeals  must 
be  considered.  The  Associate  Chief 
Counsels  may  redelegate  this  authority 
to  their  Deputies.  The  previous 
delegation  order  limited  this  authority  to 
the  Associate  Chief  Counsel  (Litigation). 
That  position  was  eliminated,  effective 
October  1, 1991,  as  part  of  the 
reorganization  of  the  Chief  Counsel's 
Office,  and  the  new  positions  of 
Associate  Chief  Counsels  (Domestic), 
(Employee  Benefits  and  Exempt 
Organizations),  and  (Enforcement 
Litigation)  were  created.  The  previous 
delegation  order  also  required 
consideration  of  the  advice  of  the 
Director.  Tax  Litigation  Division  (now 
the  Assistant  Chief  Counsel  (Tax 
Litigation),  lliat  requirement  has  tieen 
eliminated. 

EFFECTIVE  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Jody  J.  Brewster,  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic], 
1111  Constitution  Avenue,  NW.,  room 
3508.  Washington.  DC  20224.  Tel  No. 
(202)  565-5850,  (not  a  toll-free  number). 

Recomraendatioos  Coacenung 
Settlement  Offers  in  Refund  Suits 

(Order  No.  155  (Rev.  3J 
Effective  date;  10-1-91. 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  Internal  Revenue 
by  26  CFR  301.7122-1  and  26  CFR 
3017701-9.  the  Chief  Counsel  and  the 
Associate  Chief  Counsels  are  delegated 
the  authority  for  matters  under  their 
respective  jurisdictions  to  sign 
recommendation  letters  to  the 
Department  of  Justice  concerning 
Settlement  Offers  for  years  or  parties 
not  in  suit,  but  related  to  pending  refund 
suits  for  other  years  or  parties.  In 
exercising  this  authority,  the  advice  of 
the  National  Director  of  Appeals  shall 
be  considered. 

2.  The  authority  delegated  herein  may 
not  be  redelegated.  except  that  the  Chief 
Counsel  and  the  Assocaate  Chief 
Counsels  may  redelegate  die  aathority 
herein  to  their  Deputy  Associate  Chief 
Counsels. 

3.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 


.  November  27.  1991   /  Notices 

SUMMARY:  This  delegation  order  extends 
MB  for         to  all  Associate  Chief  Counsels  the 
authority,  the  matters  under  their 
respective  jurisdictions,  to  sign 
recommendation  letters  to  the 
^^^  Department  of  Justice  concerning 

Settlement  Offers  for  years  or  parties 
not  in  suit,  but  related  to  pending  refund 
suits  for  other  years  or  parties.  In 
exercising  this  authority,  the  advice  6f 
the  National  Director  of  Appeals  must 
be  considered.  The  Associate  Chief 
Counsels  may  redelegate  this  authority 
to  their  Deputies.  The  previous 
delegation  order  limited  this  authority  to 
the  Associate  Chief  Counsel  (Litigation). 
That  position  was  eliminated,  effective 
October  1, 1991,  as  part  of  the 
reorganization  of  the  Chief  CounsePs 
Office,  and  the  new  positions  of 
Associate  Chief  Counsels  (Domestic), 
(Employee  Benefits  and  Exempt 
Organizations),  and  (Enforcement 
Litigation)  were  created.  The  previous 
delegation  order  also  required 
consideration  of  the  advice  of  the 
Director,  Tax  Litigation  Division  (now 
the  Assistant  Chief  Counsel  (Tax 
Litigation).  That  requirement  has  been 
eliminated. 

EFFECTIVE  OA-TC:  October  1, 1991. 

FOR  FXJRTHER  INFORMATION  CONTACT: 

Jody  J.  Brewster,  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic). 
1111  Constitution  Avenue,  NW.,  room 
3508.  Washington,  DC  20224.  TeL  No. 
(202)  566-5850,  (not  a  toll-free  number). 

RecommendatioDS  Coacaning 
Settlenent  Offers  in  Refund  Suits 

(Order  No.  155  (Rev.  3] 
Effective  date;  10-1-91. 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  Internal  Revenue 
by  26  CFR  301.7122-1  and  26  CFR 
3017701-9,  the  Chief  Counsel  and  the 
Associate  Chief  Counsels  are  delegated 
the  authority  for  matters  under  their 
respective  jurisdictions  to  sign 
recommendation  letters  to  the 
Department  of  Justice  concerning 
Settlement  Offers  for  years  or  parties 
not  in  suit,  but  related  to  pending  refund 
suits  for  other  years  or  parties.  In 
exercising  this  authority,  the  advice  of 
the  National  Director  of  Appeals  shall 
be  considered. 

2.  The  authority  delegated  herein  may 
not  be  redelegated.  except  that  the  Chief 
Counsd  and  the  Associate  Chief 
Counseb  may  redelegate  the  authority 
herein  to  their  Deputy  Associate  Chief 
Counsels. 

3.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  diis 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 
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4.  Delegation  Order  No.  155  (Rev.  2). 
issued  June  17, 1982,  is  superseded. 

Dated:  October  15. 1991. 
Michad  |.  Mutpliy. 
Deputy  Commissioner. 
jFR  Doa  91-28509  Filed  11-26-91:  8:45  am] 

BILLMO  COOC  4nO-01-M 

IDeiesation  Order  Na  220  (Rev.  2)1 
Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service.  DOT. 
ACnON:  Delegation  of  authority. 

SUMMARY:  This  delegation  order  extends 
to  the  Assistant  Chief  Counsel 
(Disclosure  Litigation)  the  authority  to 
claim  executive  privilege  with  respect  to 
Internal  Revenue  Service  records  and 
information  in  matters  before  the  United 
States  Claims  Court,  the  United  States 
Tax  Court,  and  other  Federal  Courts.  In 
the  absence  of  or  at  the  request  of  the 
Assistant  Chief  Counsel  (Disclosure 
Litigation],  the  Deputy  Assistant  Chief 
Counsel  (Disclosure  Litigation]  may 
exercise  this  authority  in  the  name  of 
the  Assistant  Chief  Counsel  (Disclosure 
Litigation).  The  previous  delegation 
order  extended  this  authority  to  the 
Director,  Disclosure  Litigation  Division. 
The  Director,  Disclosure  Litigation 
Division,  has  been  renamed  the 
Assistant  Chief  Counsel  (Disclosure 
Litigation). 

EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jody  J.  Brewster.  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic), 
1111  Constitution  Avenue,  NW..  room 
3508.  Washington,  DC  20224,  Tel.  No. 
(202)  566-5850,  (not  a  toll-free  number). 

Authority  To  Claim  Executive  Privilege 
in  Matters  Before  the  Claims  Court,  the 
Tax  Court  and  Other  Federal  Courts 

(Order  No.  220  (Rev.  2)j 
Effective  Date:  10-1-01. 

1.  The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Department  Order  150-10  to 
claim  executive  privilege  with  respect  to 
Internal  Revenue  Service  records  and 
information  in  matters  before  the  United 
States  Claims  Court,  the  United  States 
Tax  Court,  and  other  Federal  Courts  is 
hereby  delegated,  through  the  Chief 
Counsel  and  the  Associate  Chief 
Counsel  (Enforcement  Litigation),  to  the 
Assistant  Chief  Counsel,  (Disclosure 
Litigation).  In  the  absence  of  or  at  the 
request  of  the  Assistant  Chief  Counsel 
(Disclosure  Litigation),  the  Deputy 
Assistant  Chief  Counsel,  (Disclosure 
Litigation),  may  exercise  this  authority 
in  his/her  name  for  the  Assistant  Chief 


Counsel  (Disclosure  Litigation).  This 
authority  may  not  be  redelegated. 

2.  The  Claims  Court  and  certain  other 
federal  courts  only  recognize  agency 
claims  of  executive  privilege  as  the  sole 
basis  for  protecting  internal  or  inter- 
agency records  that  reflect 
recommendations,  advisory  opinions, 
and  deliberations,  comprising  the 
process  by  which  governmental 
decisions  and  policies  are  formulated. 
Executive  privilege  does  not  encompass 
those  records  whose  disclosure  would 
harm  our  national  security  or  the 
conduct  of  international  relations.  These 
records  fall  within  the  government's 
states  secrets  privilege  which  is  not 
delegated  herein.  With  respect  to  these 
records,  the  Commissioner  of  Internal 
Revenue  will  claim  the  states  secrets 
privilege. 

3.  Executive  privilege  may  only  be 
claimed  for  those  Internal  Revenue 
Service  records  and  information  that  are 
predecisional  and  deliberative,  the 
disclosure  of  which  would  significantly 
impede  or  nullify  Internal  Revenue 
Service  actions  in  carrying  out  a 
responsibility  or  function,  or  would 
constitute  an  unwarranted  invasion  of 
personal  privacy.  Prior  to  asserting  the 
claim  of  executive  privilege  with  respect 
to  the  records  described  herein, 
coordination  with  the  interested 
function{s)  (including  but  not  limited  to 
the  office  of  the  Commissioner  of 
Internal  Revenue)  shall  be  affected. 

4.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

5.  Delegation  Order  No.  220  (Rev.  1). 
effective  December  20, 1987,  is 
superseded. 

Dated:  October  15, 1991. 
Fred  T.  Goldberg,  Jr., 

Commissioner 

[FR  Doc  91-28508  Filed  11-26-91;  8:45  am] 

BILUMG  CODE  a30-«1-M 

(Delegation  Order  No.  97  (Rev.  30)] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  the 
authority,  for  matters  under  their 
respective  jurisdictions,  to  enter  into 
and  approve  a  written  agreement  with 
any  person  relating  to  the  Internal 
Revenue  tax  liability  of  that  person  for  a 
taxable  period  ended  prior  to  the  date  of 
agreement  and  related  specific  items 
affecting  other  taxable  periods.  The 


previous  delegation  order  limited  this 
authority  to  the  Associate  Chief 
Counsels  (Technical]  and 
(International).  The  position  of 
Associate  Chief  Counsel  (Technical) 
was  eliminated,  effective  October  1. 
1991.  as  part  of  the  reorganization  of  the 
Chief  Counsel's  Office,  and  the  new 
positions  of  Associate  Chief  Counsels 
(Domestic).  (Employee  Benefits  and 
Exempt  Organizations],  and 
(Enforcement  Litigation]  were  created. 
The  revised  delegation  order  also 
permits  the  Chief  Counsel  to  redelegate 
any  authority  delegated  to  him  under  the 
delegation  order  to  the  Associate  Chief 
Counsels  and  their  Deputies  and 
Assistant  Chief  Counsels  for  cases 
under  their  respective  jiuisdictions  that 
do  not  involve  precedent  issues. 
EFFECTIVE  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT     > 

Jody  |.  Brewster.  Specidl  Assistant  to  the 
Associate  Chief  Counsel  (Domestic) 
1111  Constitution  Avenue.  NW..  room 
3508.  Washington.  DC  20224,  Tel.  No. 
(202)  566-5850,  (not  a  toll-free  number). 

DATES:  Effective  date:  November  1, 1991. 

Subject:  Closing  agreements 
concerning  Internal  Revenue  Tax 
Liability. 

[Amended  and  Supplemented  by 
Delegation  Order  No.  225] 

Pursuant  to  authority  granted  to  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.7121-l(a):  Treasury  Order  No.  ^ 
150-07:  Treasury  Order  No.  150-09:  and  ^ 
Treasury  Order  No.  150-17.  subject  to 
the  transfer  of  authority  covered  in 
Treasury  Order  No.  120-01.  as  modified 
by  Treasury  Order  No.  150-27.  as 
revised,  this  authority  is  hereinafter 
delegated. 

1.  The  Chief  Counsel  is  hereby 
authorized  in  cases  under  his/her 
jurisdiction  to  enter  into  and  approve  a 
written  agreement  with  any  person 
relating  to  the  Internal  Revenue  tax 
liability  of  such  person  (or  of  the  person 
or  estate  for  whom  he/she' acts]  in 
respect  to  any  prospective  transactions 
or  completed  transactions  if  the  request 
to  the  Chief  Counsel  for  determination 
or  ruling  was  made  before  any  affected 
returns  have  been  filed. 

2.  The  Associate  Chief  Counsels  and 
the  Assistant  Commissioners 
(Examination]  and  (International]  are 
hereby  authorized  for  matters  under 
their  respective  jurisdictions  to  enter 
into  and  approve  a  written  agreement 
with  any  person  relating  to  the  Internal 
Revenue  tax  liability  with  any  person 
relating  to  the  Internal  Revenue  tax 
liability  of  such  person  (or  of  the  person 
or  estate  whom  he/she  acts]  for  a 
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taxable  period  or  periods  ended  prior  to 
the  date  of  agreement  and  related 
specific  items  affecting  other  taxable 
periods.  The  Assistant  Commissioner 
(International)  is  also  authorized  to 
enter  into  and  approve  a  written 
agreement  with  any  person  relating  to 
the  Internal  Revenue  tax  liability  of  such 
person  (or  of  the  person  or  estate  for 
whom  he/she  acts)  with  respect  to  the 
performance  of  his/her  functions  as  the 
competent  authority  under  the  tax 
conventions  of  the  United  States. 

3.  The  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations)  is  hereby  authorized  to 
enter  into  and  approve  a  written 
agreement  with  any  person  relating  to 
the  Internal  Revenue  tax  liability  of  such 
person  (or  of  the  person  or  estate  for 
whom  he/she  acts)  in  cases  under  his/ 
her  jurisdiction,  that  is.  in  respect  of  any 
transaction  concerning  employee  plans 
or  exempt  organizations. 

4.  The  Assistant  Commissioner 
(International);  Regional 
Commissioners;  Regional  Counsel; 
Assistant  Regional  Commissioners 
(Examination);  Service  Center  Directors: 
Director,  Austin  Compliance  Center; 
District  Directors;  Chiefs  and  Associate 
Chiefs  of  Appeals  Offices-  and  Appeals 
Team  Chiefs  with  respect  to  his/her 
team  cases,  are  hereby  authorized  in 
cases  under  their  jurisdiction  (but 
excluding  cases  docketed  before  the 
United  States  Tax  Court)  to  enter  into 
and  approve  a  written  agreement  with 
any  person  relating  to  the  Internal 
Revenue  tax  liability  of  such  person  (or 
of  the  person  or  estate  for  whom  he/she 
acts)  for  a  taxable  period  or  periods 
ended  prior  to  the  date  of  agreement  and 
related  specific  items  affecting  other 
taxable  periods. 

5.  The  Associate  Chief  Counsels;  the 
Assistant  Commissioners  (Employee 
Plans  and  Exempt  Organizations)  and 
(International);  Regional 
Commissioners;  Regional  Counsel; 
Chiefs  and  Associates  Chiefs  of  Appeals 
Offices;  and  Appeals  Team  Chiefs  with 
respect  to  his/her  teams  cases,  are 
hereby  authorized  in  cases  under  their 
jurisdiction  docketed  in  the  United 
States  Tax  Court  and  in  other  Tax  Court 
cases  upon  the  request  of  Chief  Counsel 
or  his/her  delegate  to  enter  into  and 
approve  a  written  agreement  with  any 
person  relating  to  the  Internal  Revenue 
tax  liability  of  such  person  (or  of  the 
person  or  estate  for  whom  he/she  acts) 
but  only  in  respect  to  related  specific 
items  affecting  other  taxable  periods. 

6.  The  Assistant  Commissioner 
(International)  is  hereby  authorized  to 
enter  into  and  approve  a  written 
agreement  with  any  person  relating  to 
the  Internal  Revenue  tax  liability  of  such 


person  (or  of  the  person  or  estate  for 
whom  he/she  acts)  in  cases  under  his/ 
her  jurisdiction,  and  to  provide  for  the 
mitigation  of  economic  double  taxation 
under  section  3  of  Revenue  Procedure 
64-54,  C.B.  1964-2.  under  Revenue 
Procedure  72-22.  C.B.  1972-1.  747,  and 
under  Revenue  Procedure  69-13.  C.B. 
1969-1,  402.  and  to  enter  into  and 
approve  a  written  agreement  providing 
the  treatment  available  under  Revenue 
Procedure  65-17,  C.B.  1965-1,  833. 

7.  The  authority  delegated  herein  does 
not  include  the  authority  to  set  aside 
any  closing  agreement. 

8.  Authority  delegated  in  this  Order 
may  not  be  redelegated,  except  that  the 
Chief  Counsel  may  redelegate  the 
authority  contained  in  paragraph  1  to 
the  Associate  Chief  Counsels,  the 
Deputy  Associate  Chief  Counsels,  and 
the  Assistant  Chief  Counsels,  for  cases 
under  their  respective  jurisdictions  that 
do  not  involve  precedent  issues;  the 
Assistant  Commissioners  (Examination) 
and  (International)  may  redelegate  the 
authority  contained  in  paragraph  2  of 
this  Order  to  the  Deputy  Assistant 
Commissioners  (Examination)  and 
(International);  the  Deputies  Chief 
Counsel  may  redelegate  the  authority  in 
paragraph  2  of  this  Order  but  not  lower 
than  the  Deputy  Associate  Chief 
Counsels;  and  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  may  redelegate 
the  authority  contained  in  paragraph  3 
of  this  Order  to  the  Deputy  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  and  to  the 
Technical  Advisors  on  the  Staff  of  the 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  for 
cases  that  do  not  involve  precedent 
issues;  Service  Center  Directors  and 
Director,  Austin  Compliance  Center  may 
redelegate  the  authority  contained  in 
paragraph  4  of  this  Order  but  not  below 
the  Chief,  Examination  Support  Unit 
with  respect  to  agreements  concerning 
the  administrative  disposition  of  certain 
tax  shelter  cases;  and  not  below  the 
Chief;  Windfall  Profit  Tax  Staff.  Austin 
Service  Center  or  Austin  Compliance 
Center  with  respect  to  entering  into  and 
approving  a  written  agreement  with  the 
Tax  Matters  Partner/ Person  (TMP)  and 
one  or  more  partners  or  shareholders 
with  respect  to  whether  the  partnership 
or  S  corporation,  acting  through  its  TMP, 
is  duly  authorized  to  act  on  behalf  of  the 
partners  or  shareholders  in  the 
determination  of  partnership  or  S 
corporation  items  for  purposes  of  the  tax 
imposed  by  chapter  45.  and  for  purposes 
of  assessment  and  collection  of  the 
windfall  profit  tax  for  such  partnership 
or  S  corporation  taxable  year.  The 
Assistant  Commissioner  (International) 


and  District  Directors  may  redelegate 
the  authority  contained  in  paragraph  4 
of  this  Order  but  pot  below  the  Chief. 
Quality  Review  Staff/Section  with 
respect  to  all  matters,  and  not  below  the 
Chief,  Examination  Support  Staff/ 
Section,  or  Chief,  Planning  and  Special 
Programs  Branch/Section,  with  respect 
to  agreements  concerning  the 
administrative  disposition  of  certain  tax 
shelter  cases,  or  Chief,  Special 
Procedures  function,  with  respect  to  the 
waiver  of  right  to  claim  refunds  for 
those  responsible  officers  who  pay  the 
corporate  liability  in  lieu  of  a  100- 
percent  penalty  assessment  under  IRC 
6672. 

9.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  affirmed  and  ratified. 

10.  Delegation  Order  No.  97  (Rev.  29) 
effective  October  4, 1990,  is  hereby 
superseded. 

Approved:  October  15. 1991. 
Michael  |.  Murphy, 
Deputy  Commissioner. 
|FR  Doc.  91-28510  Filed  11-28^91;  8:45  am] 

BIUJNG  CODE  OaO-OI-W 


((delegation  Order  No.  96  (Rev.  11) | 
Delegation  of  Auttiority 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  and 
their  Deputies  the  authority,  for  matters 
under  their  respective  jurisdictions,  to 
describe  the  extent,  if  any,  to  which  any 
ruling  issued  by  or  pursuant  to 
authorization  from  the  Chief  Counsel 
relating  to  the  internal  revenue  laws  is 
applied  without  retroactive  effect.  The 
previous  delegation  order  limited  this 
authority  to  the  Associate  Chief 
Counsels  (Technical)  and  (International) 
and  the  Deputy  Associate  Chief  Counsel 
(Technical).  The  positions  of  Associate 
Chief  Counsel  (Technical)  and  Deputy 
Associate  Chief  Counsel  (Technical) 
were  eliminated,  effective  October  1, 
1991,  as  part  of  the  reorganization  of  the 
Chief  Counsel's  Office,  and  the  new 
positions  of  Associate  Chief  Counsels 
(Domestic),  (Employee  Benefits  and 
Exempt  Organizations),  and 
(Enforcement  Litigation)  and  their 
Deputies  were  created. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jody  J.  Brewster,  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic). 
1111  Constitution  Avenue.  NW..  room 
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and  District  Directors  may  redelcgate 
the  authority  contained  in  paragraph  4 
of  this  Order  but  pot  below  the  Chief, 
Quality  Review  Staff/Section  with 
respect  to  all  matters,  and  not  below  the 
Chief,  Examination  Support  Staff/ 
Section,  or  Chief,  Planning  and  Special 
Programs  Branch/Section,  with  respect 
to  agreements  concerning  the 
administrative  disposition  of  certain  tax 
shelter  cases,  or  Chief,  Special 
Procedures  function,  with  respect  to  the 
waiver  of  right  to  claim  refunds  for 
those  responsible  officers  who  pay  the 
corporate  liability  in  lieu  of  a  100- 
percent  penalty  assessment  under  IRC 
6672. 

9.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  affirmed  and  ratified. 

10.  Delegation  Order  No.  97  (Rev.  29) 
effective  October  4, 1990,  is  hereby 
superseded. 

Approved:  October  15, 1991. 
Michael  |.  Murphy, 
Deputy  Commissioner. 
|FR  Doc.  91-28510  Filed  11-2&-91;  8:45  am) 

BtLLMG  COOE  4n0-01-ll 


((delegation  Order  No.  96  (Rev.  11)) 
Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority.  / 

SUMMARY:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  and 
their  Deputies  the  authority,  for  matters 
under  their  respective  jurisdictions,  to 
describe  the  extent,  if  any,  to  which  any 
ruling  issued  by  or  pursuant  to 
authorization  from  the  Chief  Counsel 
relating  to  the  internal  revenue  laws  is 
applied  without  retroactive  effect.  The 
previous  delegation  order  limited  this 
authority  to  the  Associate  Chief 
Counsels  (Technical)  and  (International) 
and  the  Deputy  Associate  Chief  Counsel 
(Technical).  The  positions  of  Associate 
Chief  Counsel  (Technical)  and  Deputy 
Associate  Chief  Counsel  (Technical) 
were  eliminated,  effective  October  1, 
1991,  as  part  of  the  reorganization  of  the 
Chief  Counsel's  Office,  and  the  new 
positions  of  Associate  Chief  Counsels 
(Domestic),  (Employee  Benefits  and 
Exempt  Organizations),  and 
(Enforcement  Litigation)  and  their 
Deputies  were  created. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jody  ).  Brewster,  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic), 
1111  Constitution  Avenue,  NW.,  room 
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3508.  Washington.  DC  20224.  TeL  No. 
(202)  566-5850,  (not  a  toll-free  number). 
Effective  Date:  November  1, 1991. 

Application  of  Rulings  Without 
Retroactive  Effect 

1.  Pursuant  to  authority  granted  to  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.7805-l(b): 

a.  The  Associate  Chief  Counsels  and 
the  Deputy  Associate  Chief  Counsels 
are  hereby  authorized  for  matters  under 
their  respective  jurisdictions  to 
prescribe  the  extent  if  any.  to  which 
any  ruling  issued  by  or  pursuant  to 
authorization  from  the  Chief  Counsel 
relating  to  the  internal  revenue  laws 
shall  be  applied  without  retroactive 
effect. 

b.  The  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations)  and  the  Deputy  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  are  hereby 
authorized  to  prescribe  the  extent,  if 
any,  to  which  any  ruling  issued  by  or 
pursuant  to  authorization  from  the 
Assistant  Commissioner  relating  to  the 
internal  revenue  laws  shall  be  applied 
without  retroactive  effect 

2.  a.  Pursuant  to  authority  granted  to 
the  Commissioner  of  Internal  Revenue 
by  26  CFR  301 .7805-1  (b),  there  is  hereby 
delegated  to  the  Director,  Employee 
Plans  Technical  and  Actuarial  Division 
of  the  National  Office,  and  to  the 
Director  of  each  EP/EO  Key  District  the 
authority  to  limit  the  retroactive  effect 
of  the  revocation  of  any  determination 
letter  or  opinion  letter  issued  with 
respect  to  employee  plans  if  the 
conditions  set  forth  in  the  Notice  86-3 
are  met; 

b.  Partial  relief  will  be  granted 
through  section  7805(b)  such  as 
described  in  Notice  86-3. 

3.  The  section  7805(b)  authority 
described  in  sections  2a  and  2b  will  be 
exercised  except  in  rare  and  unusual 
circumstances.  Where  rare  and  unusual 
circumstances  exist,  denial  of  section 
7805(b)  relief  will  be  applied  only  if 
approved  by  the  National  Office. 

4.  The  authority  delegated  in  section  1 
may  not  be  redelegated. 

i.  The  authority  to  grant  7805(b)  relief 
in  certain  employee  plan  matters  herein 
delegated  to  the  Director.  Employee 
Plans  Technical  and  Actuarial  Division 
and  to  the  Director  of  Qualifications 
Branch  and  Chief,  EP/EO  Division, 
respectively. 

6.  This  delegation  order  expires  with 
respect  to  the  Director  of  each  EP/EO 
Key  District  on  December  31. 1989. 

7.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 


8.  Delegation  Order  No.  96  (Rev.  10) 
effective  February  23. 1988.  is 
superseded 

Dated:  October  15. 1991. 
Midiael  |.  Mwphy. 

Deputy  Commissioner. 

|FR  Doc.  91-28511  Filed  11-26-91:  8:45  am) 

BIUJNG  COOE  4t30-01-a 

[Delegation  Order  Na  42  (Rev.  25] 
Delegation  of  Auttiority 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Delegation  of  authority. 

summary:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  the 
authority,  for  matters  under  their 
respective  jurisdictions,  to  sign  all 
consents  fixing  the  period  of  limitations 
on  assessment  or  collection.  In  the 
previous  delegation  order,  the  only 
Associate  Chief  Counsels  delegated  this 
authority  were  the  Associate  Chief 
Counsels  (Technical]  and 
(International).  The  position  of 
Associate  Chief  Counsel  (Technical) 
was  eliminated,  effective  October  1. 
1991,  as  part  of  the  reorganization  of  the 
Chief  Counsel's  Office,  and  the  new 
positions  of  Associate  Chief  Counsels 
(Domestic),  (Employee  Benefits  and 
Exempt  Organizations),  and 
(Enforcement  Litigation)  were  created. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jody  ].  Brewster.  Special  Assistant  to  the 
Associate  Chief  Couii^el  (Domestic), 
1111  Constitution  Avenue,  NW.,  room 
3508,  Washington,  DC  20224,  Tel.  No. 
(202)  566-5850,  (not  a  toll-free  number). 
DATES:  Effective  Date:  October  1, 1991. 

Authority  To  Execute  Consents  Fixing 
the  Period  of  Limitations  on  Assessment 
or  Collection  Under  Provisions  of  the 
1939, 1954,  and  19B8  internal  Revenue 
Codes 

1.  Pursuant  to  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  150-10;  26  U.S.C.  6229; 
26  CFR  301. 6501  (c)-l;  26  CFR  301.6502-1; 
26  CFR  301.6901-l(d);  and  26  CFR 
301.7701-9;  the  authority  to  sign  all 
consents  fixing  the  period  of  limitations 
on  assessment  or  collection  is  delegated 
to  the  following  officials: 

a.  Associate  Chief  Counsels  (for 
matters  under  their  respective 
jurisdictians); 

b.  Assistant  Commissioner 
(International): 

c.  Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  but 
limited  to  Form  872-C,  Consent  Fixing 
Period  of  Limitation  Upon  the 


Assessment  of  Tax  Under  section  4940 
nf  the  Internal  Revenue  (kxle; 

d.  Regional  Counsel: 

e.  Regional  Directors  of  Appeals: 

f.  Service  Center  Directors: 

g.  Director,  Austin  Compliance  Center: 
and 

h.  District  Directors. 

2.  This  authority  may  be  redelegated 
but  not  below  the  following  levels  for 
each  activity: 

a.  Service  Centers — Chief.  Accounting 
Branch;  Chief,  Quality  Assurance;  Chief, 
Adjustment/Correspondence:  Revenue 
Officers  and  Collection  Branch 
managers  Grade  GS-9  or  higher  Chief. 
Classification  function;  and  personnel 
assigned  to  the  Examination  Support 
Unit,  Grade  GS-11  or  higher 

b.  Austin  Compliance  Center- 
Underreporter  Division-Branch  Chiefs; 
Collection  Division-all  Branch  Chiefs 
and  Chief,  Quality  Analysis  Staff; 
Examination  Division-Chiefs, 
Examination  Branches,  Chief,  Quality 
Assurance  Staff,  Chief.  Classification 
Branch;  and  personnel  assigned  to  the 
Windfall  Profits  Staff,  GS-11; 

c  Collection-Revenue  Officers; 
Collection  Support  function  managers 
Grade  GS-9  or  higher  Automatic 
Collection  Branch  managers.  Grade  CS- 
9  or  higher 

d.  Examination-Reviewers.  Grade  GS- 
11  or  higher  Croup  managers  (including 
large  case  managers);  Chiefs.  Planning 
and  Special  Programs  and  personnel 
assigned  thereto  Grade  GS^ll  or  higher 
Returns  Classification  Specialists  and 
Returns  Classification  Officers  Grade 
GS-11; 

e.  Criminal  Investigation-Chiefs. 
Criminal  Investigation  Divisions,  except 
in  those  districts  where  the  Criminal 
Investigation  Group  managers  report 
directly  to  the  District  Directors,  the 
authority  is  limited  to  the  District 
Director. 

{.  Appeals — Appeals  Officers; 

g.  Assistant  Commissioner 
(International)— Representatives  at 
foreign  posts;  Revenue  Agents.  Tax 
Auditors,  and  Special  Agents  on  foreign 
assignments;  and  levels  indicated  in  c, 
d,  and  e,  above: 

h.  EP/EO— For  Form  872-2.  Exempt 
Organizations  Technical  Division  Group 
Managers  Conferee/Reviewers  and 

L  District  Employee  Plans  and  Exempt 
Organizations — Reviewers,  Grade  GS- 
11  or  higher;  and  Group  Managers. 

3.  No  authority  is  delegated  under  this 
Order  to  the  District  Counsel. 

4.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 
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5.  Delegation  Order  No.  42  (Rev.  24). 
pffeclive  February  8. 1991.  is 
supersedpd 

Dated:  October  15. 1991.' 
Michael  (.  Murphy, 

Deputy  Commissioner. 

|FR  Doc.  91-28512  Filed  11-26-91:  8:45  am] 

MLUNQ  COOe  4S30-01-M 


rOelegation  Order  No.  11  (Rev.  21)] 

Delegation  of  Authority 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Delegation  of  authority. 

summary:  This  delegation  order  extends 
to  all  Associate  Chief  Counsels  the 
authority,  for  matters  under  their 
respective  jurisdictions,  to  accept  offers 
in  compromise  and  to  reject  offers  in 
compramise,  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 
In  the  previous  delegation  order,  the 
only  Associate  Chief  Counsels  delegated 
this  authority  were  the  Associate  Chief 
Counsels  (Technical)  and 
(International).  The  position  of 
Associate  Chief  Counsel  (Technical) 
was  eliminated,  effective  October  1, 
1991,  as  part  of  the  reorganization  of  the 
Chief  Counsel's  Office,  and  the  new 
positions  of  Associate  Chief  Counsels 
(Domestic),  (Employee  Benefits  and 
Exempt  Organizations),  and 
(Enforcement  Litigation)  were  created. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
jody  J.  Brewster,  Special  Assistant  to  the 
Associate  Chief  Counsel  (Domestic) 
1111  Constitution  Avenue  NW.,  room 
3508,  Washington,  DC  20224  Tel.  No. 
(202)  566-5850,  (not  a  toll-free  number). 

Authority  to  Accept  or  Reject  Offers  in 
Compromise 

The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  Nos.  150-04  and  150-09, 
26  CFR  301.7122-1,  and  26  CFR  301.7701- 
gp  and  Treasury  Order  No.  150-13  is 
hereby  delegated  as  follows: 

1.  The  Deputy  Assistant 
Commissioner  (International),  Associate 
Chief  Counsels,  Assistant  District 
Directors,  Regional  Counsel,  Chiefs  and 
Associate  Chiefs.  Appeals  Offices,  are 
delegated  authority,  under  section  7122 
of  the  Internal  Revenue  Code,  to  accept 
offers  in  compromise  and  to  reject  offers 
in  compromise  for  matters  under  their 
respective  jurisdictions  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised.  This  authority  does  not 


pertain  to  offers  in  compromise  of 
liabilities  arising  under  laws  relating  to 
alcohol,  tobacco,  and  firearms  taxes. 
The  authority  delegated  to  District 
Directors  may  not  be  redelegated  lower 
than  Division  Chief;  except  that  the 
authority  with  respect  to  the  withdrawal 
of  an  offer  in  compromise  based  upon 
doubt  as  to  collectibility  may  be 
redelegated  to  Chief,  Special 
Procedures.  The  authority  delegated  to 
Regional  Counsel  may  not  be 
redelegated.  except  that  the  authority  to 
reject  t)ffers  in  compromise  may  be 
redelegated,  but  not  lower  than  to 
District  Counsel.  Regional  Director  of 
Appeals,  Chiefs  and  Associate  Chiefs, 
Appeals  Offices,  may  not  redelegate  this 
authority. 

2.  Assistant  Service  Center  Directors 
and  Assistant  Director,  Austin 
Compliance  Center  are  delegated 
authority,  under  section  7122  of  the 
Internal  Revenue  Code,  to  accept  offers 
in  compromise,  limited  to  penalties 
based  solely  on  doubt  as  to  liability,  and 
to  reject  offers  in  compromise,  limited  to 
penalties,  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised, 
and  to  summarily  rejected  without 
further  investigation,  offers  based  solely 
on  doubt  as  to  liability  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised,  limited  to  obvious  offers 
that  are  frivolous,  groundless  or 
dilatory,  or  where  the  liability  has  been 
finally  determined  by  the  Tax  Court  or 
other  courts,  or  by  a  Commissioner's 
final  closing  agreement,  or  where  the 
offer  is  based  upon  an  agreed  liability  in 
which  administrative  appeal  rights  have 
been  exercised  or  waived.  This 
authority  does  not  pertain  to  offers  in 
compromise  of  liabilities  arising  under 
laws  relating  to  alcohol,  tobacco,  and 
firearms  taxes.  This  authority  may  be 
redelegated  only  to  the  Chief. 
Compliance  Division  (Service  Centers) 
and  Chief,  Collection  Division  (Austin 
Compliance  Center). 

3.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

4.  Delegation  Order  No.  11  (Rev.  20), 
effective  October  4. 1990.  is  superseded. 

Dated:  October  IS,  1991. 
Michael  |.  Murphy, 
Deputy  Commissioner. 
[FR  Doa  91-28513  Filed  11-26-fll:  8:45  am) 

WUIHQ  CODE  4«3e-«1-ll 


Office  of  Thrift  Supervision 

(AC-56;  OTS  No.  0809] 

Amity  Federal  Bank  for  Savings,  Tinlev 
Park,  Itj  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  12. 1991.  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Amity  Federal  Bank  for 
Savings,  Tinley  Park,  Illinois  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision,  111  East  Wacker 
Drive,  suite  800,  Chicago,  Illinois  60601- 
4360. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-28426  Filed  11-26-91;  8:45  am] 

BltXINO  COOE  672(M)1-M 


IAC-59:  OTS  No.  0067] 

Bell  Federal  Savings  and  Loan 
Association,  Chicago,  IL  Final  Action; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Bell  Federal  Savings  and 
Loan  Association,  Chicago,  Illinois  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington.  DC  20552,  and 
Central  Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Chicago,  Illinois  60601. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadioe  Y.  Washington, 
Corporate  Secretary. 

(FR  Doa  91-28427  Filed  11-26-91;  8:45  am] 
muMta  cooc  itso-oi^i 


j:^- 
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Office  of  Thrift  Supervision 

(AC-56;  OTS  No.  0809) 

Amity  Federal  Banic  for  Savings,  Tinlev 
Parte,  ILj  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  12, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Amity  Federal  Bank  for 
Savings,  Tinley  Park,  Illinois  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW..  Washington.  DC  20552,  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision,  111  East  Wacker 
Drive,  suite  800,  Chicago,  Illinois  60601- 
4360. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

|FR  Doc.  91-28426  Filed  11-26-91;  8:45  am] 

attUNO  CODE  6720-01-M 


(AC-59:  OTS  No.  0067] 

Bell  Federal  Savings  and  Loan 
Association,  Chicago,  IL  Final  Action; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12. 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Bell  Federal  Savings  and 
Loan  Association,  Chicago.  Illinois  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1776  G 
Street.  NW..  Washington.  DC  2055Z  and 
Central  Regional  Office.  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Chicago.  Illinois  60601. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
(FR  Doc  91-28427  Filed  11-26-91;  8:45  am] 

MLUNQ  CODE  t7a0-0l4t 
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|AC-58;OTSNo.  3935] 

Brookings  Federal  Bank,  a  Federal 
Savings  Bank,  Brookings,  SD:  Final 
Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  12, 1991,  the  Office  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Brookings  Federal  Bank,  a 
federal  savings  bank,  Brookings.  South 
Dakota  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street.  NW..  Washington,  DC  20552.  and 
the  Des  Moines  Area  Office,  Office  of 
Thrift  Supervision,  Regency  West  2. 1401 
50th  Street,  suite  300.  West  Des  Moines, 
Iowa  50265-5924. 


Dated:  November  21. 1991. 

By  the  Office  of  Thrift  Supervision. 
1  Nadine  Y.  Washington, 
Corporate  Secretary. 

(FR  Doc.  91-28428  Filed  11-26-91;  8:45  am) 
WLUNG  CODE  672(M>1-W 


lAC-53:  OTS  No.  4770] 

Citizens  Federal  Savings  and  Loan 
Association  of  Rutherfordton, 
Rutherfordton,  NC;  Final  Action; 
Approval  of  Conversion  Application 


Notice  is  hereby  given  that  on 
November  12, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  the  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Citizens  Federal  Savings 
and  Loan  Association  of  Rutherfordton. 
Rutherfordton.  North  Carolina  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington.  DC  20552.  and 
District  Director.  Office  of  Thrift 
Supervision  of  Atlanta,  1475  Peachtree 
Street,  NE.,  Atlanta.  Georgia  30309. 

Dated:  November  21. 1991. 

By  the  Office  of  Thrift  Supervision.. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
|FR  Doc.  91-28429  Filed  11-26-91;  8:45  am) 

WLUNG  CODE  •720-01-M 


[AC-52;  OTS  No.  29431 

Citizens  Federal  Bank,  Federal  Savings 
Bank,  Dayton,  OH:  Final  Action; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  8. 1991.  the  Office  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Citizens  Federal  Bank. 
Federal  Savings  Bank,  Dayton,  Ohio  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision.  1776  G 
Street.  NW..  Washington,  DC  20552.  and 
tnfe  Cincinnati  Area  Office.  Office  of 
Thrift  Supervision.  525  Vine  Street,  suite 
700.  Cincinnati,  Ohio  45202. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-28430  Filed  11-26-91;  8:45  am] 

BILLING  COOE  672(MI1-M 


IAC-57;OTSNo.  1631] 

First  Federal  Savings  and  Loan 
Association  of  Lake  Wales,  Lake 
Wales,  Florida:  Notice  of  Final  Action; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12, 1991.  the  Office  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Lake  Wales,  Lake 
Wales,  Florida  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision. 
1776  G  Street.  NW..  Washington.  DC 
20552.  and  the  Southeast  Regional 
Office.  Office  of  Thrift  Supervision.  1475 
Peachtree  Street.  NE..  Atlanta.  Georgia 
30309. 

Dated:  November  21. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

|FR  Doc.  91-28431  Filed  11-26-91;  8:45  am] 
BILLING  COOE  6720-01-M 

[AC-60:  OTS  No.  07091 

Guardian  Savings  Bank,  F.S.B., 
Cincinnati,  OH  Rnai  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12. 1991.  the  Office  of  the 


Chief  Counsel.  Office  of  the  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Guardian  Savings  Bank. 
F.S.B..  Cincinnati.  Ohio  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1776  G  Street.  NW.. 
Washington,  DC  20552.  and  Cincinnati 
Area  Office.  Office  of  Thrift 
Supervision,  525  Vine  Street,  7th  Floor. 
Cincinnati.  Ohio  45201. 

Dated:  November  21. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 

[FR  Doc.  91-28432  Filed  11-26-91:  8:45  am] 
BiLLING  COOE  •720-01-M 


(AC-51;  OTS  No.  1207] 

Liberty  Federal  Savings  Bank, 
Chicago,  IIj  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  8. 1991,  the  Office  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Liberty  Federal  Savings 
Bank,  Chicago,  Illinois  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1776  G  Street.  NW.. 
Washington.  DC  20552.  and  the  Central 
Regional  Office.  Office  of  Thrift 
Supervision.  Ill  East  Wacker  Drive, 
suite  800,  Chicago.  Illinois  60601-4360. 

Dated:  November  21. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  91-28433  Filed  11-26-91:  8:45  amj 
BILLmO  COOE  •72ft-01-M 


[AC-50;  OTS  No.  4105] 

State  Home  Savings  Bank,  F.S.B., 
Bowling  Green,  OH:  Final  Action; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
October  20. 1991.  the  Office  of  Thrift 
Supervision  approved  the  application  of 
State  Home  Savings  Bank.  F.S.B.. 
Bowling  Green,  Ohio  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1776  G  Street.  NW., 


60154 
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Washington.  DC  20552.  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  East  Wacker  Drive. 
Chicago,  Illinois.  60601. 

Dated:  November  20, 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadin«  Y.  Washtngtoo. 
Corporate  Secretary. 

|FR  Doc.  91-28434  Filed  11-28-91:  &45  am] 
BILUNa  CODE  (TM-OI-M 


IAC-55:  OTS  Mo.  1897J 

Tri-County  Federal  Savings  Bank, 
Covington,  TN;  Rnal  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12. 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  the  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Tri-County  Federal 
Savings  Bank.  Covington,  Tennessee  for 
permission  to  convert  to  the  stock  form 


of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552,  and 
Area  Director,  Office  of  Thrift 
Supervision  of  Cincinnati,  525  Vine 
Street  7th  Floor,  Cincinnati,  Ohio  45202. 

Dated:  November  21, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasiiington. 
Corporate  Secretary. 
|FR  Doc.  91-28435  Filed  11-26-91;  &45  am| 

BHXINQ  CODE  6720-Of-M 

(AC-54:  OTS  No.  0084] 

Union  Federal  Savings,  Lansing,  Ml; 
Rnal  Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  12, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  the  Thrift 
Supervision,  acting  pursuant  to 


delegated  authority,  approved  the 
application  of  Union  Federal  Savings, 
Lansing.  Michigan  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1776  G  Street,  NW.. 
Washington,  DC  20552,  and  Indianapolis 
Area  Office,  Office  of  Thrift 
Supervision,  8250  Woodfield  Crossing 
Blvd..  suite  305.  Indianapolis,  Indiana 
46240. 

Dated:  November  21. 1991.  i 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

{FR  Doc.  91-28436  Filed  11-26-91;  8:45  am] 

BltUNG  CODE  6720-01-M 
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delegated  authority,  approved  the 
application  of  Union  Federal  Savings. 
Lansing,  Michigan  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1776  G  Street,  NW.. 
Washington.  DC  20552,  and  Indianapolis 
Area  Office,  Office  of  Thrift 
Supervision,  8250  Woodfield  Crossing 
Blvd.,  suite  305,  Indianapolis,  Indiana 
46240. 

Dated:  November  21. 1991.  t 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

IFR  Doc.  91-28436  Filed  11-26-91;  8:45  am] 
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NATIONAL  WOMEN'S  BUSINESS  COUNCIL 
ACTION:  Notice  of  Hearing 
SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Woi     n's  Business  Council 
announces  a  forincoming  hearing.  The 
focus  of  the  hearing  will  be  to  hear 
testimony  and  gather  information 
regarding  women's  contributions  in  high 
technology.  Testimony  will  be  received 
from  public  and  private  sector 
decisionmakers  and  entrepreneurs, 
professional  experts,  corporate  leaders 
and  representatives  of  key  interest 
groups  and  organizations. 
date:  December  6. 1991,  9:00  am  to  5:00 
pm. 

AOORESS:  University  of  Texas  at 
Arlington.  Room  100,  Engineering 
Building  II,  416  Yates  Street. 
STATUS:  Open  to  the  public. 
CONTACT:  For  further  information  or  to 
submit  written  testimony  only,  contact 


Wilma  Goldstem,  Executive  Director  or 
Diane  Cullo,  Legislative  Analyst, 
National  Women's  Business  Council, 
2100  Pennsylvania  Avenue,  NW,  #  690, 
Washington,  DC  20037,  (202)  254-3850. 
Deadline  date  for  submission  of  written 
testimony  is  December  9, 1991. 
^^ilma  Goldstein, 
E}^ecutive Director,  National  Women's 
Business  Council 
(FR  Doc.  91-28700  Filed  11-25-91;  2:29  pmj 

BHXmG  CODE  M2fr-AB-M 

NATIONAL  WOMEN'S  BUSINESS  COUNCIL 
AQENCY:  National  Women's  Business 
Council. 

summary:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the       \ 
National  Women's  Business  Council        \ 
announces  a  forthcoming  meeting  and 
roundtable  discussion.  The  roundtable 
discussion  will  center  on  examination  of 
barriers  to  women  in  high  technology  as 
well  as  offer  recommendations  that 
could  overcome  these  barriers.  Meeting 
issues  to  be  discused  are  the  annual 
report  and  various  Council  office 
administrative  issues. 


date: 

December  7. 1991. 9:00  am-12:00  noon. 

(Roundtable). 
December  7, 1991, 1:00  pm-4:00  pm. 

(Meeting) 
place: 
University  of  Texas  at  Arlington,  Rady 

Room  (6th  floor).  Engineering  II 

Building.  416  Yates  Street. 

(Roundtable  only) 
Radisson  Suite  Hotel-Ariington,  700 

Avenue  H  East,  Arlington,  TX  76011. 

(Meeting  location  only) 
STATUS:  Both  meeting  and  roundtable 
are  open  to  the  public. 
CONTACT:  Wilma  Goldstein,  Executive 
Director  or  Diane  Cullo,  Legislative 
Analyst,  National  Women's  Business 
Council  2100  Pennsylvania  Avenue,  NW. 
^#690,  Washington  DC,  20037.  (202)  254- 
3850. 

Wilma  Goldstein, 

Executive  Director.  National  Womenj 
Business  Council 
IFR  Doc.  91-28701  Filed  11-25-91:  2:29  pm) 

BILLING  CODE  M20-AB-M 


391 


JMI 


Wednesday 
November  27,  1991 


Part  II 


Department  of 
Agriculture 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317,  320,  and  381 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Proposed  Rule 


60302         Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317,  320,  and  381 

(DocfcetNo.SI-OOeP) 

RIN  0583-AB34 

Nutrition  Lat>eling  of  Meat  and  Poultry 
Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
permitting  voluntary  nutrition  labeling 
on  single-ingredient,  raw  meat  and 
poultry  products,  and  by  establishing 
mandatory  nutrition  labeling  for  all 
other  meat  and  poultry  products,  with 
the  exception  of  products  used  for 
further  processing.  Under  the  mandatory 
nutrition  labeling  program,  processors  of 
products  in  small  packages  and  products 
packaged  in  other  than  consumer-size 
packages  shall  have  the  option  of 
providing  nutrition  labeling  information 
either  on  the  package  or  by  alternate 
means.  Food  and  Drug  Administration 
(FDA)  is  undertaking  various  regulatory 
proceedings  to  comply  with  the 
Nutrition  Labeling  and  Education  Act  of 
1990.  which  requires  mandatory 
nutrition  labeling  of  most  foods  under 
FDA's  jurisdiction.  FSIS  is  committed  to 
providing  consumers  with  the  most 
informative  labeling  system  possible. 
FSIS  is  proposing  nutrition  labeling 
regulations  for  meat  and  poultry 
products  which  will  parallel,  to  the 
extent  possible,  as  authorized  by  the 
FMIA  and  the  PPL\.  FDA's  nutrition 
labeling  initiatives.  However.  FSIS  is 
also  seeking  comments  on  alternatives 
to  mandatory  nutrition  labeling  and  the 
extent  to  which  FSIS  requirements  must 
duplicate  or  complement  new  FDA 
requirements  to  maximize  informative 
labeling  in  a  cost  effective  manner. 
DATES:  Comments  must  be  received  on 
or  before  February  25. 1992. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  ATTN:  Linda  Carey.  FSIS 
Hearing  Clerk,  Room  3171.  South 
Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  Oral  comments 
as  provided  by  the  Poultry  Products 
Inspection  Act  should  be  directed  to  Mr. 
Charles  Edwards  at  (202)  205-0080.  (See 
also  "Comments"  under 
"SUPPLEMENTARY  INFORMATION.") 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Charies  Edwards.  Director.  Food 


Ingredient  Assessment  Division. 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
(202)  205-0080. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  has  been  classified  as  a 
major  rule  pursuant  to  section  1(b)(1)  of 
that  order  because  it  is  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  The  Department's 
review  is  reported  in  its  Preliminary 
Regulatory  Impact  Analysis  (PRIA). 
which  is  published  in  its  entirety  as  an 
appendix  to  this  proposal.  The  PRIA 
also  satisfies  the  analysis  requirements 
of  the  Regulatory  Flexibility  Act  (Pub.  L 
90-354.  5  U.S.C.  601  et  seq.),  which  deals 
with  the  effect  on  small  entities. 

Paperwork  Requirements 

This  proposal  would  require 
manufacturers  to  maintain  records 
supporting  the  validity  of  nutrient 
information  on  the  labels  of  meat  and 
poultry  products,  and  to  make  such 
records  available  to  FSIS  upon  request. 
This  proposal  would  require 
establishments  to  establish  and 
maintain  a  partial  quality  control 
program  for  products  labeled  with 
nutrient  content  claims.  Furthermore, 
the  proposal  would  require  most 
currently  approved  labels  for  all  meat 
and  poultry  products,  except  for  single- 
ingredient,  raw  products,  to  be  revised 
and  submitted  to  FSIS  for  approval, 
which  would  impact  substantially  on  all 
such,  manufacturers.  Manufacturers  of 
single-ingredient,  raw  meat  and  poultry 
products  opting  to  use  nutrition  labeling 
would  also  be  required  to  revise  their 
labels  and  comply  with  requirements  of 
the  mandatory  program.  The  PRIA, 
attached  as  an  appendix  to  this 
proposal,  includes  a  cost  analysis  of 
nutrition  labeling.  The  paperwork 
requirements  contained  in  this  proposal 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  If  you  wish  to 
comment  on  the  paperwork  burden  of 
this  proposed  rule,  send  your  comments 
to:  Office  of  Management  and  Budget. 
Desk  Officer  for  FSIS,  Office  of 
Information  and  Regulatory  Affairs, 
room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503  and  to 
the  Clearance  Office.  Room  404-W. 
Administration  Building.  Washington, 
DC  20250. 


Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal  and  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA). 
FSIS  plans  to  publish  a  supplement  to 
the  PRIA  for  public  comment  within  60 
days  of  this  proposal.  The  Agency  is 
particularly  interested  in  receiving  early 
comments  on  the  original  PRIA  and  on 
the  questions  raised  on  alternatives 
later  in  this  document  to  facilitate 
formulation  of  the  supplementary 
document. 

Written  comments  should  be  sent  to 
the  Policy  Office  at  the  address  shown 
above  and  should  refer  to  Docket 
Number  91-006P,  Any  person  desiring 
an  opportunity  for  an  oral  presentation 
of  views  as  provided  by  the  Poultry 
Products  Inspection  Act  should  make 
such  request  to  Mr.  Edwards  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  orally  presented. 
All  comments  submitted  in  response  to 
this  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.,  and  from  1:30  p.m.  to  4 
p.m.,  Monday  through  Friday. 

Background 

Introduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.)  authorize  the 
Secretary  of  Agriculture  to  establish  and 
maintain  inspection  programs  designed 
to  assure  consumers  that  meat  and 
poultry  products  distributed  in 
commerce  or  within  designated  States 
are  wholesome,  not  adulterated,  and  are 
properly  marked,  labeled,  and  packaged. 

FSIS  regulates  the  labeling  of  meat 
and  poultry  products  while  FDA  has 
responsibility  over  all  other  food 
labeling.  FSIS  conducts  a  prior  label 
approval  program  under  which  labeling 
to  be  used  on,  or  in  conjunction  with, 
meat  and  poultry  products  must  be 
approved  by  the  Agency  prior  to  their 
use.  FDA.  on  the  other  hand,  relies 
primarily  upon  food  manufacturers  to 
comply  with  prescribed  labeling 
regulations  and  to  ensure  that 
information  contained  on  food  labels  is 
truthful  and  not  misleading. 

FSIS  also  develops  standards  of 
identity  or  composition  for  certain  meat 
and  poultry  products  under  section  7(c) 
of  the  FMIA  (21  U.S.C.  607(c))  and 
section  8(b)  of  the  PPFA  (21  U.S.C. 
457(b)).  Under  these  authorities,  FSIS 
has  promulgated  regulations  prescribing 
standards  of  identity  and  composition. 
FSIS  also  has  promulgated  regulations 
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Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal  and  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA). 
FSIS  plans  to  publish  a  supplement  to 
the  PRIA  for  public  comment  within  60 
days  of  this  proposal.  The  Agency  is 
particularly  interested  in  receiving  early 
comments  on  the  original  PRIA  and  on 
the  questions  raised  on  alternatives 
later  in  this  document  to  facilitate 
formulation  of  the  supplementary 
document. 

Written  comments  should  be  sent  to 
the  Policy  Office  at  the  address  shown 
above  and  should  refer  to  Docket 
Number  91-006P.  Any  person  desiring 
an  opportunity  for  an  oral  presentation 
of  views  as  provided  by  the  Poultry 
Products  Inspection  Act  should  make 
such  request  to  Mr.  Edwards  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  orally  presented. 
All  comments  submitted  in  response  to 
this  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m..  and  from  1:30  p.m.  to  4 
p.m.,  Monday  through  Friday. 

Background 

Introduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.)  authorize  the 
Secretary  of  Agriculture  to  establish  and 
maintain  inspection  programs  designed 
to  assure  consumers  that  meat  and 
poultry  products  distributed  in 
commerce  or  within  designated  States 
are  wholesome,  not  adulterated,  and  are 
properly  marked,  labeled,  and  packaged. 

FSIS  regulates  the  labeling  of  meat 
and  poultry  products  while  FDA  has 
responsibility  over  all  other  food 
labeling.  FSIS  conducts  a  prior  label 
approval  program  under  which  labeling 
to  be  used  on,  or  in  conjunction  with, 
meat  and  poultry  products  must  be 
approved  by  the  Agency  prior  to  their 
use.  FDA.  on  the  other  hand,  relies 
primarily  upon  food  manufacturers  to 
comply  with  prescribed  labeling 
regulations  and  to  ensure  that 
information  contained  on  food  labels  is 
truthful  and  not  misleading. 

FSIS  also  develops  standards  of 
identity  or  composition  for  certain  meat 
and  poultry  products  under  section  7(c) 
of  the  FMIA  (21  U.S.C.  607(c))  and 
section  8(b)  of  the  PPFA  (21  U.S.C. 
457(b)).  Under  these  authorities.  FSIS 
has  promulgated  regulations  prescribing 
standards  of  identity  and  composition. 
FSIS  also  has  promulgated  regulations 


prescribing  the  content  And  design  of 
lafaCTs. 

In  1973.  FDA  adopted  a  regulation, 
recodified  in  1977  as  21  CFR  101.9. 
prescribing  a  specific  labeling  format  to 
be  included  on  food  product  labels  when 

tary  or  mandatory  nutrition 
infoi/mation  is  provided.  Currently 
i      req/aired  components  that  must  be 
\    addressed  include  calorigs,  protein, 
xcarbohydrates,  fat,  sodium,  two  mineral 
elements  (calcium  and  iron),  and  five 
vitamins  (vitamin  A.  vitamin  C,  thiamin, 
riboflavin,  and  niacin).  FSIS 
disseminates  its  nutrition  labeling 
guidelines  for  meat  and  poultry  products 
through  the  issuance  by  its  Standards 
and  Labeling  Division  of  various  policy 
memoranda.'  One  policy  memorandum 
provides  that  nutrition  information  for 
nutrient  content  may  be  presented  in  the 
format  and  style  described  in  21  CFR 
101.9  for  the  requirq^}  components.  This 
memorandum  also  permits  an 
abbreviated  labeling  format  for  the 
nutrient  content  of  meat  and  poultry 
products  that  includes  calories,  protein, 
carbohydrates,  fat  and/or  sodium.  In 
addition.  FSIS  permits  other  types  of 
nutrition  information  to  be  presented, 
such  as  percentage  fat-free  claims.  All 
policies  on  nutrition  information 
outlined  in  these  memoranda  would  no 
longer  be  in  effect  upon  promulgation  of 
this  proposed  regulation  as  a  final  rule. 
The  policy  memoranda  that  would 
require  rescindment  or  revision  include 
the  following: 

1.  Policy  Memo  46.  April  1992,  Percent 
Fat  Free  Label  Declarations 

2.  Policy  Memo  39,  January  1982, 
Caloric  Claims/Weight  Reduction 

3.  Policy  Memo  49c,  June  1984,  Sodium 
Labeling  Guidelines 

4.  Policy  Memo  69.  March  1984, 
Labeling  for  Substitute  Products 

5.  Policy  Memo  70H,  November  1987, 
Fat  and  Lean  Claims 

6.  Policy  Memo  71A.  March  1986,  Lite 
and  Similar  Terms 

7.  Policy  Memo  74A.  November  1986, 
Exemptions  from  NLV  or  PQC 

8.  Policy  Memo  78,  November  1984, 
Potassium  Labeling  Guidelines 

9.  Policy  Memo  85B,  January  1988. 
NLV  Procedures 

10.  Policy  Memo  86.  May  1985, 
Nutrition  Labeling 

11.  Policy  Memo  114,  July  198a  Point 
of  Purchase  Materials 

Madieting  Trends 

Consumers  are  becoming  increasingly 
aware  of  diet,  health,  and  nutrition,  and 


are  concerned  about  the  nutrient  content 
of  their  foods.  As  a  result,  food 
manufacturers  are  adding  nutrient 
content  claims  to  allow  consumers  to 
make  more  informed  food  purchases. 
Claims  such  as  "lean",  "low  fat",  and 
"low  cholesterol"  have  become  common 
in  today's  marketplace.  The  use  of  such 
terms  is  subject  to  various 
interpretations  and  may  mislead  the 
consumer  when  purchasing  products  so 
labeled. 

Nutrition  Labeling  Endeavors 

The  issue  of  providing  consumei-s  with 
more  accurate  and  informative  labeling 
has  prompted  a  series  of  undertakings 
by  various  segments  of  the  Federal 
government  to  provide  more  nutrition 
information  on  the  labels  of  all  foods. 
These  endeavors  are  summarized 
below,  most  of  which  are  further 
addressed  in  this  document  under  the 
major  issues  of  nutrition  labeling. 

1.  Congressional  Action 

On  November  8, 1990.  the  Nutrition 
Labeling  and  Education  Act  of  1990 
(NLEA),  which  amended  certain 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  was  enacted  (Pub.  L. 
101-535;  104  Stat.  2353).^  The  NLE/\ 
requires  mandatory  nutrition  labeling 
for  most  FDA-regulated  packaged  food 
products.  It  also  requires  FDA  to  issue 
voluntary  nutrition  guidelines  to  food 
retailers  for  providing  nutrition 
information  on  20  of  each  of  the  most 
frequently  consumed,  during  a  year, 
varieties  of  raw  vegetables,  raw  fruits, 
and  raw  fish.  Should  food  retailers  fail 
to  comply  substantially  with  the 
guidelines,  the  NLEA  requires  FDA  to 
issue  mandatory  requirements  for  these 
commodities. 

2.  FDA  Regulatory  Initiatives 

In  August  1989,  FDA  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  requesting  comments  on  a  wide 
range  of  labeling  issues  to  determine 
what  changes,  if  any,  should  be  made  on 
the  labeling  of  foods  regulated  by  FDA 
(54  FR  32610).  In  September  1989.  FDA 
issued  a  notice  of  an  extension  of  the 
comment  period  on  the  ANPR  and 
announced  a  series  of  public  bearings  to 
be  held  throughout  the  Nation  on  food 
labeling  (54  FR  38806).  FSIS  participated 
in  these  hearings,  which  were  conducted 
by  FDA  in  the  fall  of  1989.  Issues 
discussed  at  the  hearings  related  to 
nutrition  labeling,  ingredient  labeling, 
descriptions  of  food,  health  messages, 
and  nutrition  label  format. 


After  coi^id»;ration  of  various 
comments  received,  FDA  published  a 
reproposed  rule  on  February  13. 1990.  on 
health  messages  (55  FR  5176).  and  three 
proposed  rules  on  July  19, 1^90.  that 
would  establish  provisions  on  daily 
values  for  use  in  declaring  nutrient 
content  in  nutrition  labeling  (55  FR 
29476).  require  mandatory  nutrition 
labeling  on  most  food  products  that  are 
meaningful  sources  of  calories  or 
nutrients  (55  FR  29487).  and  define 
serving  and  portion  sizes  (55  FR  29517). 
FDA  also  published  a  tentative  final  rule 
on  July  19. 1990  (55  FR  29456), 
prescribing  regulations  that  define  and 
provide  for  the  use  of  the  terms 
"cholesterol  free",  "low  cholesterol", 
and  "reduced  cholesterol"  in  the 
labeling. of  foods. 

The  NLEA,  as  previously  discussed, 
was  enacted  in  November  1990.  several 
months  after  FDA  published  its 
proposed  rules  and  tentative  final  rule 
on  food  labeling.  As  a  result,  on  Janttary 
11, 1991.  FDA  published  a  notice  (56  FR 
1151)  recognizing  the  impact  of  the 
NLEA  on  its  pending  rulemaking 
proceedings  dealing  with  food  labeHng. 
FDA  announced  its  plans  to  obtain 
comments  in  some  form,  or  issue 
reproposals  or  supplemental  proposals 
in  some  form,  to  ensure  that  alt  sucb 
regulations  are  consistent  with  the 
NLEA.  These  reproposals  and 
supplement  proposals  are  discussed  in 
detail  in  this  document. 

3.  NAS  Study 

In  1989,  FSIS  and  the  Public  Heattb 
Service,  U.S.  Department  of  Health  and 
Human  Services  (HHS),  which  incluttes 
FDA,  jointly  sponsored  a  study  by  the 
Institute  of  Medicine  (lOM)  of  the 
National  Academy  of  Sciences  (NASJi  *o 
provide  options  for  improving  food 
labeling.  In  its  1990  final  report,  NAS 
recommended  that  FSIS  and  FDA 
mandate  nutrition  labeling  for  all 
packaged  foods  under  their  respective 
jurisdictions,  except  for  certain 
exemptions.'  In  addition.  NAS 
presented  recommendations  on  variowa 
facets  of  nutrition  labeling  indudmg 
nutrition  label  content,  serving  sizes, 
U.S.  Recommended  Daily  Allowances, 
adjectival  descriptors,  and  ingredient 
labeling. 

4.  Serving  Size  Meeting  i 

On  April  4. 1991.  FSIS  participated  in 
a  FDA  public  meeting  on  food  labeling 


'  Copies  of  FStS  policy  memoramis  on  nutrilioa 
l<3be)ing  are  available  fur  public  review  in  the  FSiS 
Hearing  Clerk's  ofTice.  Copies  may  t>e  obtained, 
wilhout  charge,  from  the  FSIS  Hearing  Clerk. 


'  Tiie  NLEA  is  available  for  pubKc  review  In  the 
FSIS  Hearing  Clerk's  office.  Copies  may  be 
obtained,  without  charge,  from  the  FSiS  Hearing 
Clerk. 


*  The  NAS  final  report  titled  fihitrition  LafceHwrj: 
Issues  and  Directions  for  the  1990s~  is  available  (or 
public  review  in  the  FSJS  Hearing  deti's  ofKce. 
Copies  of  the  report  are  available  for  sale  Uvtn  Ike 
National  Academy  Press.  2101  Conatitutiow  Aveaue. 
NW..  Washington.  DC  2M1& 
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to  discuss  five  major  issues  rd|ating  to 
serving  size:  (1)  The  basis  for^ 
determining  serving  size.  (2)  units  of 
measure  to  be  used.  (3)  deviation 
allowed  from  standard  serving  sizes.  (4) 
dual  nutrition  labeling  with  the  second 
column  on  the  basis  of  uniform  weight, 
and  (5)  the  defmition  of  single-serving 
container.  One  recommendation 
expressed  by  all  the  participants  was 
that  USDA  and  FDA  should  work  in 
harmony  to  establish  uniform  serving 
sizes  for  the  foods  the  agencies  regulate. 
In  response  to  this.  FSIS  participated  as 
a  member  of  an  Interagency  Committee 
on  Serving  Sizes  formed  by  FDA  to 
ensure  consistency  in  serving  size 
requirements  for  all  foods.  The 
committee's  recommendations  and 
objectives  are  further  discussed  in  this 
document  under  section  V.  Serving 
Sizes. 

Advance  Notice  of  Proposed 
Rulemaking 

On  April  2, 1991.  FSIS  published  an 
ANPR  tp  solicit  comments  and 
recommendations  from  consumers, 
industry,  public  health  officials,  and 
other  interested  parties  to  assist  the 
Agency  in  developing  proposed 
regulations  for  nutrition  labeling  of  meat 
and  poultry  products  (56  FR  13564).  In 
the  ANPR.  the  Agency  announced  its 
intent  to  propose  mandatory  nutrition 
labeling  regulations  for  most  processed 
meat  and  poultry  products  and  a 
voluntary  program  for  fresh  meat  and 
poultry  products.  FSIS  identified  the 
following  eight  major  food  labeling 
issues  that  are  of  particular  concern  to 
the  Agency:  (1)  Mandatory  nutrition 
labeling.  (2)  nutrition  label  content,  (3) 
U.S.  Recommended  Daily  Allowances. 
(4)  serving  size,  (5)  descriptors  and 
health  messages.  (6)  food  ingredients 
and  standards  of  identity,  (7) 
compliance  and  analytical  methods,  and 
(8)  economic  impact. 

FSIS  received  197  comments  in 
response  to  the  ANPR.  The  majority  of 
these  comments  (96)  were  submitted  by 
food  manufacturers  and  distributors, 
while  30  comments  were  received  from 
trade  associations:  21  from  consumers 
and  consumer  groups;  8  from  State 
governments:  7  from  health 
professionals:  6  from  Congressional 
offices  on  behalf  of  small  businesses;  5 
from  professional  organizations:  5  from 
academia;  5  from  consultants;  3  from 
retailers:  2  from  import/export 
manufacturers;  2  from  foreign 
governments:  1  from  the  Federal 
Government;  and  1  from  a  local 
government.  Five  other  comments 
received  did  not  address  the  scope  of 
the  ANPR.  The  following  discussion 
includes  a  summary  of  the  comments 


received  and  the  Agency's  proposed 
regulations  on  each  major  issue. 

It  must  be  noted  that  because  of  the 
distinct  labeling  responsibilities  of  FSIS 
and  FDA  and  the  differences  in  the 
products  regulated  by.  each,  some  ■ 
labeling  differences  between  the  two 
agencies  continue  to  exist,  thereby 
making  absolute  uniformity  impossible. 
Furthermore,  FSIS  has  attempted  to 
parallel  its  proposed  regulations  as 
closely  as  possible  to  FDA's  proposed 
regulations  on  nutrition  labeling.  This 
proposal  was  based  primarily  in 
response  to  comments  from  consumers 
and  the  industry  to  provide  consistent 
nutrition  labeling  for  all  foods. 
Nonetheless.  FSIS  is  interested  in 
receiving  comments  addressing  areas 
where  the  nutrition  labeling  of  meat  and 
poultry  products  should  differ  from  other 
foods.  For  example,  consumers  may 
desire  more  detailed  information  on 
types  of  fat  contained  in  meat  and 
poultry  products,  or  prefer  a  different 
threshold  for  descriptors  such  asj'low 
fat"  for  meat  and  poultry  than  for  other 
food  products. 

/.  Alternatives  Considered 

FSIS  considered  several  major 
alternatives  during  the  course  of  its 
development  of  this  proposed  rule.  (The 
Preliminary  Regulatory  Impact  Analysis 
contains  a  more  indepth  discussion  of 
these  alternatives.)  Each  alternative  is 
presented  below  with  the  Agency's 
reasons  for  selecting  the  favored 
alternative. 

FSIS  is  interested  in  receiving 
comments  on  all  alternatives  discussed 
below,  and  on  the  issues  that  will  be 
important  on  its  choice  among  these 
alternatives.  Such  comments  will  be 
given  serious  consideration  in  the 
Agency's  decision  on  a  final  rule.  The 
first  key  issue  is  whether  to  make 
labeling  mandatory  for  all  or  part  of  the 
industry.  Mandatory  labeling  imposes 
certain  costs  on  manufacturers,  but  may 
or  may  not  confer  benefits  on 
consumers.  For  example,  full  mandatory 
labeling  will  ensure  that  all  foods  are 
labeled,  but  the  increase  in  labeling  may 
be  of  little  value  given  that  only  a 
fraction  of  consumers  currently  read 
labels.  Requiring  labeling  may  force 
manufacturers  to  upgrade  the  quality  of 
their  foods  rather  than  to  reveal  their 
poor  nutrition  content.  On  the  other 
hand,  the  existence  of  a  label  may  serve 
as  a  convenient  and  efficient  signal  that 
nutritional  quality  is  higher  for  labeled 
foods  than  for  unlabeled  foods. 

Another  major  issue  is  the  extent  to 
which  special  circumstances  in  the 
markets  for  meat  and  poultry  relative  to 
foods  regulated  by  FDA  might  suffice  to 
justify  a  difference  between  the 


regulatory  approach  pursued  by  FSIS 
and  that  pursued  by  FDA.  The  absence 
of  a  statutory  mandate  for  this  rule  gives 
FSIS  an  opportunity  to  craft  rules  which 
serve  the  special  needs  of  consumers 
and  producers  in  meat  and  poultry 
markets.  To  exploit  such  an  opportunity, 
FSIS  would  like  to  know  whether 
special  circumstances  might  suggest  an 
independent  approach  on  a  variety  of 
issues  such  as  definitions  for 
descriptors,  relative  claims,  and 
comparative  claims. 

A  third  issue  is  the  extent  to  which 
the  issue  of  labeling  reform  is 
complicated  by  the  USDA's  system  of 
prior  label  approval.  The  costs  of 
labeling  reform  for  the  Department  of 
Agriculture  may  be  different  than  those 
for  FDA,  even  correcting  for  the  number 
of  labels  and  the  value  of  the  potential 
dietary  changes,  because  of  the  prior 
label  approval.  Could  the  cost 
effectiveness  of  this  proposed  rule  be 
improved  by  abandoning  the 
requirement  of  prior  label  approval? 

1.  Maintain  Existing  Policy 

Approximately  35  to  50  percent  of  the 
meat  and  poultry  firms  voluntarily 
provide  nutrition  labeling  on  their 
products.  FSIS  currently  approves  labels 
that  contain  nutrition  labeling  in  the 
format  and  style  provided  by  FDA 
regulations  or  in  an  abbreviated  format 
that  includes  calories,  protein, 
carbohydrates,  and  fat  in  a  specified 
serving  of  the  product. 

This  alternative  would  result  in  the 
presence  of  two  labeling  schemes,  three 
counting  the  abbreviated  format.  This 
alternative  is  provided  to  serve  as  a 
baseline  for  considering  the  other 
alternatives. 

2.  Establish  a  Voluntary  Program 
Parallel  to  FDA 

The  second  alternative  was  to 
establish  a  voluntary  nutrition  labeling 
program  that  parallels  FDA  regulations. 
Under  such  a  program,  meat  and  poultry 
firms  would  have  the  continued  option 
of  providing  nutrition  labeling,  but 
would  be  required  to  follow  FDA 
regulations  on  all  elements  of  nutrition 
labeling.  This  alternative  would  require 
those  firms  opting  to  provide  n-trition 
labeling  to  revise  their  labels  according 
to  FDA's  proposed  regulations  on 
nutrition  labeling. 

3.  Establish  Voluntary  Program  With 
Incentives 

This  alternative  involved  the 
establishment  of  a  voluntary  nutrition 
labeling  program  for  all  meat  and 
poultry  products  with  incentives  to  offer 
those  firms  that  choose  to  participate. 


November  27,  1991  /  Proposed  Rules 


oposed 

lUC. 

ise  of  the 
ies  of  FSIS 
in  the 
some  ■ 
the  two 
ereby 
mpossible. 
pted  to 
ons  as 
proposed 
ing.  This 
/  in 

;onsumer8 
onsistent 
s. 

;d  in 
ng  areas 
)f  meat  and 
r  from  other 
rs  may 
tion  on 
t  and 
different 
fi  asjiow 
n  for  other 


ajor 
;  of  its 
1  rule.  (The 
ct  Analysis 
ussion  of 
rnative  is 
ency's 
ired 

ing 

discussed 
will  be 
g  these 
will  be 
^the 
rule.  The 
lake 

part  of  the 
imposes 
rs,  but  may 

mandatory 
}ods  are 
ibeling  may 
ily  a 
:ly  read 
y  force 
I  quality  of 
eal  their 
•  other 

may  serve 
signal  that 
)r  labeled 
is. 

extent  to 
in  the 

relative  to 
t  suffice  to 
he 


regulatory  approach  pursued  by  FSIS 
and  that  pursued  by  FDA.  The  absence 
of  a  statutory  mandate  for  this  rule  gives 
FSIS  an  opportunity  to  craft  rules  which 
ser\'e  the  special  needs  of  consumers 
and  producers  in  meat  and  poultry      " 
markets.  To  exploit  such  an  opportunity, 
FSIS  would  like  to  know  whether 
special  circumstances  might  suggest  an 
independent  approach  on  a  variety  of 
issues  such  as  definitions  for 
descriptors,  relative  claims,  and 
comparative  claims. 

A  third  issue  is  the  extent  to  which 
the  issue  of  labeling  reform  is 
complicated  by  the  USDA's  system  of 
prior  label  approval.  The  costs  of 
labeling  reform  for  the  Department  of 
Agriculture  may  be  different  than  those 
for  FDA,  even  correcting  for  the  number 
of  labels  and  the  value  of  the  potential 
dietary  changes,  because  of  the  prior 
label  approval.  Could  the  cost 
effectiveness  of  this  proposed  rule  be 
improved  by  abandoning  the 
requirement  of  prior  label  approval? 

1.  Maintain  Existing  Policy 

Approximately  35  to  50  percent  of  the 
meat  and  poultry  firms  voluntarily 
provide  nutrition  labeling  on  their 
products.  FSIS  currently  approves  labels 
that  contain  nutrition  labeling  in  the 
format  and  style  provided  by  FDA 
regulations  or  in  an  abbreviated  format 
that  includes  calories,  protein, 
carbohydrates,  and  fat  in  a  specified 
ser\'ing  of  the  product. 

This  alternative  would  result  in  the 
presence  of  two  labeling  schemes,  three 
counting  the  abbreviated  format.  This 
alternative  is  provided  to  serve  as  a 
baseline  for  considering  the  other 
alternatives. 

2.  Establish  a  Voluntary  Program 
Parallel  to  FDA 

The  second  alternative  was  to 
establish  a  voluntary  nutrition  labeling 
program  that  parallels  FDA  regulations. 
Under  such  a  program,  meat  and  poultry 
firms  would  have  the  continued  option 
of  providing  nutrition  labeling,  but 
would  be  required  to  follow  FDA 
regulations  on  all  elements  of  nutrition 
labeling.  This  alternative  would  require 
those  firms  opting  to  provide  n-'trition 
labeling  to  revise  their  labels  according 
to  FDA's  proposed  regulations  on 
nutrition  labeling. 

3.  Establish  Voluntary  Program  With 
Incentives 

This  alternative  involved  the 
establishment  of  a  voluntary  nutrition 
labeling  program  for  all  meat  and 
poultry  products  with  incentives  to  offer 
those  firms  that  choose  to  participate. 
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FSIS  considered  incentives  such  as  use 
of  an  abbreviated  nutrition  label  format, 
free  or  subsidized  product  analyses  to 
small  businesses,  and  centrally  printed 
standardized  materials. 

FSIS  seeks  input  as  to  other  incentives 
that  may  be  considered  under  a 
voluntary  program. 

4.  Establish  Mandatory/Voluntary 
Programs  Parallel  to  FDA 

The  fourth  alternative  was  the 
tentative  position  presented  in  FSIS's 
April  2, 1991,  advance  notice  of 
proposed  rulemaking  on  nutrition 

belong.  The  alternative  would  require 
tion  labeling  for  all  meat  and 
poultry  products,  except  single- 
ingredient,  raw  products,  which  could 
contain  nutrition  labels  at  the  firm's 
discretion.  All  nutrition  labeling, 
whether  mandatory  or  voluntary,  would 
be  required  to  follow  FSIS's  and  FDA's 
proposed  regulations  on  nutrition 
labeling. 

This  is  the  alternative  selected  by  the 
Agency  in  this  proposed  rulemaking. 
FSIS  has  tentatively  concluded  that 
consumers  should  be  provided  nutrition 
labeled  products  to  the  extent  possible 
for  all  foods.  Because  the  nutrient  values 
of  single-ingredient,  raw  meat  and 
poultry  products  are  not  modified 
through  various  stages  of  preparation, 
such  as  cooking  and  heat  processing, 
FSIS  believes  that  consumers  have 
reasonable  expectations  as  to  the 
nutritional  qualities  of  such  products. 
However,  the  nutrient  content  of  other 
products  vary  significantly  depending 
upon  the  method  of  preparation  and  the 
addition  of  ingredients,  such  as 
preservatives  and  spices. 

5.  Establish  a  Mandatory  Program  For 
All  Products 

The  final  alternative  considered  was 
to  establish  a  mandatory  program  for  all 
meat  and  poultry  products  consistent 
with  FDA's  regulations.  This  alternative 
would  provide  consistent  nutrition 
labeling  for  all  foods.  FSIS  believes  that 
a  mandatory  program  for  single- 
ingredient,  raw  meat  and  poultry 
products  would  not  be  necessary  for  the 
reasons  set  forth  in  the  preceding 
section. 

//.  Mandatory  Nutrition  Labeling 

A.  Background 

FSIS  requires  food  manufacturers  to 
obtain  prior  approval  for  the  content 
and  design  of  labeling  for  meat  and 
poultry  products  before  the  products 
may  be  marketed.  FSIS  permits  and 
encourages  voluntary  nutrition  labeling 
using  formats  set  forth  in  Agency  policy 
memoranda.  Approximately  35  to  50 


percent  of  processed,  packaged  meat 
and  poultry  products  currently  bear 
nutrition  labeling.  FSIS  requires 
manufacturers  to  provide  nutrition  data 
to  substantiate  nutrition  claims. 
Additional  information,  when  necessary 
to  facilitate  consumer  understanding  of 
these  claims,  is  required. 

NAS  recommended  that  FSIS 
promulgate  regulations  that  require 
nutrition  labeling  for  most  packaged 
foods  under  USDA's  jurisdiction, 
including  institutional-size  packages  and 
commodities  distributed  through  USDA 
food  programs,  and  the  20  to  30  top 
items  of  fresh/frozen  meat  and  poultry 
products.  NAS  suggested  that  values  for 
the  latter  be  provided  by  using  point-of- 
purchase  information  developed  from 
data  base  values.  Among  exemptions 
from  mandatory  nutrition  labeling 
specified  in  the  NLEA  are  persons  who 
offer  food  for  sale  and  have  annual 
gross  sales  to  consumers  which  are  not 
more  than  $500,000  or  have  annual  gross 
sales  made  or  business  done  in  sales  of 
food  to  consumers  of  not  more  than 
$50,000,  with  respect  to  food  offered  by 
such  person  to  consumers. 

The  NLEA  further  exempts 
manufacturers  from  providing  nutrition 
information  on  the  label  of  certain  small 
packages  and  food  which  is  sold  by  a 
food  distributor  if  the  food  distributor 
principally  sells  food  to  restaurants  or 
other  establishments  in  which  food  is 
served  for  immediate  food  consumption 
and  does  not  manufacture,  process,  or 
repackage  the  food  it  sells.  NAS 
suggests  excluding  only  small  packages, 
and  foods  that  have  no  nutritional 
significance  and  that  do  not  make  a 
claim  with  respect  to  nutritional  value. 

B.  Discussion  of  Comments  and 
Proposal 

FSIS  proposes  to  establish  nutrition 
labeling  regulations  for  meat,  poultry, 
and  products  therefor  to  be  as  similar  as 
possible  to  those  established  by  FDA, 
which  regulates  all  other  foods.  As 
previously  disciussed,  FDA  is 
undertaking  various  regulatory 
proceedings  to  comply  with  the  NLEA, 
which  requires  mandatory  nutrition 
labeling  of  most  foods  under  FDA's 
jurisdiction.  FSIS  is  proposing  to:  (1) 
Establish  mandatory  nutrition  labeling 
on  an  "as  packaged  "  basis  for  meat  and 
poultry  products,  except  single- 
ingredient,  raw  products:  (2)  permit 
voluntary  nutrition  labeling  on  single- 
ingredient,  raw  meat  and  poultry 
products  on  an  "as  packaged"  or  "as 
consumed"  basis;  (3)  permit  nutrition 
labeling  information  on  the  package  or 
by  alternate  means  for  products,  except 
single-ingredient,  raw  products, 
packaged  in  small  packages  and  in  other 


than  consumer-size  pafiltagies;  (4) 
,  exempt  meat  and  poultry  products 
intended  for  further  processing  from 
nutrition  labeling  requirements;  (5) 
incorporate  point-of-purchase  materials 
in  the  voluntary  program;  and  (6) 
evaluate  significant  participation  by 
food  retailers  in  the  voluntary  nutrition 
labeling  program. 

1.  Mandatory  Nutrition  Labeling 

FSIS  has  determined  that  it  has 
statutory  authority  to  require  nutrition 
labeling  based  on  the  Secretary  of 
Agriculture's  determination  that  meat 
and  poultry  products,  other  than  single- 
ingredient,  raw  products,  would  be 
misbranded  in  the  absence  of  such 
information  on  the  label,  under  section 
l(n)  of  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601(n](l))  and  section  4(h]  of 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  453(h)(4)). 

In  the  ANPR,  the  Agency  announced 
its  intention  to  establish  mandatory 
nutrition  labeling  for  most  processed 
meat  and  poultry  products,  and  to 
permit  voluntary  nutrition  labeling  for 
major  cuts  of  fresh  meat  and  poultry 
products.  FSIS  considered  processed 
meat  and  poultry  products  and  fresh 
meat  and  poultry  products  separately 
because  of  differences  in  the  production 
and  marketing  practices  of  the  two  types 
of  products. 

A  majority  of  the  commenters 
supported  the  Agency's  position. 
Commenters  that  did  not  support  the 
Agency's  position  were  equally  divided 
in  supporting  either  a  total  mandatory 
program  or  a  total  voluntary  program. 
Manufacturers  and  distributors  tended 
to  support  a  total  voluntary  program 
while  consumer  advocate  groups  tended 
to  support  a  total  mandatory  program. 
Small  manufacturers  expressed 
opposition  to  nutrition  labeling  because 
of  concern  regarding  the  expenditures 
for  analysis  and  relabeling. 

After  reviewing  the  various  comments 
received,  FSIS  is  proposing  to  permit 
voluntary  nutrition  labeling  on  single- 
ingredient,  raw  meat  and  poultry 
products,  including  those  that  have  been 
previously  fivzen,  and  to  establish 
mandatory  nutrition  labeling  on  all  other 
meat  and  poultry  products,  except 
products  intended  for  furtherpi>ocessing. 
Products  such  as  ground  bq^ chicken 
breasts,  and  whole  turkey  would  be  in 
the  voluntary  program.  Other  products 
such  as  pumped  turkey,  chicken  franks, 
corned  beef,  and  meat  burritos  would  be 
inlhe  mandatory  program. 

2.  Exemptions 

In  the  ANPR,  the  Agency's  tentative 
position  was  to  exempt  small 
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businesses,  very  small  packages,  and 
foods  that  are  to  be  used  in  further 
processing.  Commenters  strongly 
supported  the  Agency's  position  on 
providing  exemptions  for  all  of  these 
situations. 

The  NLEA  exempts  a  food  from 
nutrition  labeling  if  it  is  offered  for  sale 
by  a  person  who  has  annual  gross  sales 
to  consumers  which  are  not  more  than 
$500,000.  or  annual  gross  sales  made  or 
business  done  in  sales  of  food  to 
consumers  of  not  more  than  $50,000. 
However.  FSIS  believes  that  the 
principal  issue  involves  costs  associated 
with  compliance  of  nutrition  labeling, 
and.  in  lieu  of  a  small  business 
exemption,  is  considering  various 
mechanisms  to  minimize  compliance 
costs  for  all  businesses.  This  may 
include  provisions  for  the  combined  use 
of  data  base  and  theoretical  calculations 
of  nutrient  content  for  lines  of  products 
with  minor  formulation  differences.  FSIS 
seeks  comments  on  any  other 
mechanisms  which  could  minimize  the 
cost  of  providing  nutrition  labeling, 
especially  for  small  businesses. 

Several  commenters  recommended 
using  net  weight  as  the  standard  to 
defme  small  packages.  FSIS  currently 
allows  certain  exemptions  for 
individually  wrapped  packages  of  less 
than  1/2  ounce  net  weight.  Therefore. 
FSIS  believes  it  is  appropriate  to  define 
small  packages  as  individually  wrapped 
packages  of  less  than  1/2  ounce  net 
weight. 

The  NLEA  provides  an  exemption 
from  nutrition  labeling  on  the  labels  of 
foods  that  are  in  packages  so  small  that 
it  is  impractical  to  comply  with  the 
statutory  requirements,  and  that  do  not 
contain  any  nutrition  information.  The 
NLEA  says  nothing  about  the  labeling. 
FDA  proposes  to  require  that  nutrition 
information  for  food  in  very  small 
packages  be  provided  through 
alternative  means,  such  as  on  placards 
or  through  display  of  the  label  for  the 
container  in  which  small  packages  are 
shipped. 

FSIS  believes  it  is  desirable  to  provide 
consumers  with  nutrition  information  on 
all  meat  and  poultry  products,  except  for 
single-ingredient,  raw  products. 
Provided  that  no  nutrition  claim  is  made 
on  the  label.  FSIS  is  proposing  to  allow 
nutrition  information  for  small  packages 
and  for  other  than  consumer-size 
packages  to  be  provided  by  labeling 
means  other  than  a  nutrition  panel  on 
the  package.  A  nutrition  claim  is  any 
word  or  phrase,  in  a  location  on  the 
label  other  than  in  the  nutrition  panel, 
that  expressly  or  by  implication 
characterizes  the  level  of  a  nutrient 
contained  in  a  product.  If  a  nutrition 
claim  is  made  on  the  label  of  small 


packages  or  other  than  consumer-size 
packages,  all  nutrition  labeling 
requirements  must  be  satisfied  by 
printing  the  information  on  the  label. 

FSIS  is  proposing  to  exempt  from 
nutrition  labeling  requirements  those 
meat  and  poultry  products  intended  for 
further  processing,  such  as  bulk  sliced 
pepperoni  to  be  used  on  pizza.  The 
rationale  for  this  exemption  is  that 
household  consumers  will  not  see 
nutrition  information  appearing  on  these 
products  because  such  products  are  not 
sold  directly  to  household  consumers. 

3.  Voluntary  Nutrition  Labeling 

FSIS  is  proposing  to  permit  voluntary 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry  products, 
including  those  that  have  been 
previously  frozen.  When  manufacturers 
elect  to  provide  nutrition  information  on 
the  label  of  these  products,  such 
products  and  their  labels  would  be 
subject  to  all  requirements  prescribed 
for  the  mandatory  nutrition  labeling 
program,  except  that  nutrition  labeling 
for  the  voluntary  program  may  be 
declared  on  the  basis  of  "as  consumed " 
or  "as  packaged."  FSIS  believes  that  a 
voluntary  nutrition  labeling  program  for 
single-ingredient,  raw  meat  and  poultry 
products  may  be  the  best  approach. 
Single-ingredient,  raw  products  undergo 
minimal  preparation,  such  as  cut  up.  and 
contain  no  added  ingredients.  In 
addition,  nutrition  information  on  such 
products  is  available  to  consumers 
through  other  means  such  as  the 
Extension  Service,  grocery  stores,  and 
trade  associations. 

In  the  ANPR.  FSIS  requested 
comments  on  whether  it  should 
incorporate  point-of-purchase  materials 
in  its  voluntary  program.  Commenters 
supported  incorporating  point-of- 
purchase  materials.  Therefore.  FSIS  is 
proposing  to  include  point-of-purchase 
materials  in  the  evaluation  of  significant 
participation  in  the  voluntary  program. 
Examples  of  the  use  of  point-of-purchase 
materials  to  display  nutrition 
information  may  include  large  placards 
(e.g..  wall  posters,  signs,  aisle  hangings), 
pamphlets,  brochures,  and  notebooks. 
The  nutrition  information  may  be 
supplemented  by  videos,  live 
demonstrations  or  other  media.  For 
point-of-purchase  materials.  FSIS  urges 
retailers  to  provide  nutrition  information 
in  accordance  with  the  mandatory 
requirements  in  this  proposal.  FSIS 
believes  that  point-of-purchase 
materials  offer  an  acceptable  method  of 
presenting  nutrition  information  to 
consumers. 

The  NkEA  requires  FDA  to  issue  a 
report  by  May  8. 1993.  on  actions  taken 
to  comply  with  its  voluntary  guidelines. 


If  FDA  finds  substantial  compliance. 
FDA  will  reevaluate  for  substantial 
compliance  every  2  years  from  the 
issuance  of  its  May  1993  report:  i.e..  May 
1995.  May  1997.  and  so  forth.  If 
substantial  compliance  is  not  found 
during  its  initial  evaluation  or 
subsequent  reevaluations.  the  NLEA 
requires  FDA  to  mandate  nutrition 
labeling  for  those  products  under  the 
voluntary  program. 

FSIS  proposes  to  survey  food  retailers 
on  actions  taken  to  provide  consumers 
with  nutrition  information  on  products 
described  in  the  voluntary  program.  As 
required  by  the  NLEA.  FDA  will 
implement  (1)  the  voluntary  part  of  its 
nutrition  labeling  program  in  November 
of  1991  and  (2)  the  mandatory  part  of  its 
nutrition  labeling  program  in  May  1993. 
FSIS  proposes  to  implement  both  the 
voluntary  and  mandatory  nutrition 
labeling  programs  in  May  1993.  Should 
the  regulation  be  finalized  as  proposed. 
FSIS  would  not  begin  surveying  for 
significant  participation  in  its  voluntary 
program  until  after  May  1993.  FSIS 
would  be  surveying  for  "significant 
participation"  rather  than  follow  FDA's 
review  for  "substantial  compliance". 
FSIS  does  not  have  a  statutory  mandate, 
as  provided  to  FDA  under  the  NLEA.  to 
review  for  "substantial  compliance"  of 
the  voluntary  guidelines.  Because  of  the 
lack  of  such  a  mandate,  FSIS  is 
proposing  different  terminology  to  refer 
to  its  review  of  the  voluntary  program. 

However.  FSIS  proposes  to  follow 
FDA's  planned  2-year  evaluation  cycle 
of  the  voluntary  program.  Thus.  FSIS 
would  issue  its  first  report  of  survey 
findings  on  the  voluntary  program  by 
May  1995.  FSIS  would  reevaluate  for 
significant  participation  every  2  years 
thereafter.  If  FSIS  determines,  during 
any  evaluation  of  its  voluntary 
guidelines,  that  significant  participation 
does  not  exist.  FSIS  would  initiate 
proposed  rulemaking  to  determine 
whether  it  would  be  beneficial  to  require 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry  products.  The 
guidelines  would  remain  in  effect, 
however,  as  long  as  significant 
participation  exists. 

FSIS  is  proposing  that  individual 
stores  that  are  selected  for  evaluation  of 
the  guidelines  will  be  found  to  be 
participating  at  a  significant  level  if  (1) 
the  store  provides  nutrition  labeling 
information  for  at  least  90  percent  of  the 
major  cuts  of  single-ingredient,  raw 
meat  and  poultry  products,  including 
those  that  have  been  previously  frozen, 
listed  in  Table  I.  that  it  sells;  and  (2) 
nutrition  labeling  information  is  in 
accordance  with  the  guidelines 
described  in  the  regulations. 
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ler-size  If  FDA  finds  substantial  compliance. 
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compliance  every  2  years  from  the 
issuance  of  its  May  1993  report:  i.e..  May 
1995.  May  1997.  and  so  forth.  If 
substantial  compliance  is  not  found 
during  its  initial  evaluation  or 
subsequent  reevaluations.  the  NLEA 
requires  FDA  to  mandate  nutrition 
labeling  for  those  products  under  the 
voluntary  program. 

FSIS  proposes  to  survey  food  retailers 
on  actions  taken  to  provide  consumers 
with  nutrition  information  on  products 
described  in  the  voluntary  program.  As 
■required  by  the  NLEA.  FDA  will 
implement  (1)  the  voluntary  part  of  its 
nutrition  labeling  program  in  November 
of  1991  and  (2)  the  mandatory  part  of  its 
nutrition  labeling  program  in  May  1993. 
FSIS  proposes  to  implement  both  the 
voluntary  and  mandatory  nutrition 
labeling  programs  in  May  1993.  Should 
the  regulation  be  finalized  as  proposed. 
FSIS  would  not  begin  surveying  for 
significant  participation  in  its  voluntary 
program  until  after  May  1993.  FSIS 
would  be  surveying  for  "significant 
participation"  rather  than  follow  FDA's 
review  for  "substantial  compliance". 
FSIS  does  not  have  a  statutory  mandate, 
as  provided  to  FDA  under  the  NLEA.  to 
review  for  "substantial  compliance"  of 
the  voluntary  guidelines.  Because  of  the 
lack  of  such  a  mandate.  FSIS  is 
proposing  different  terminology  to  refer 
to  its  review  of  the  voluntary  program. 

However.  FSIS  proposes  to  follow 
FDA's  planned  2-year  evaluation  cycle 
of  the  voluntary  program.  Thus.  FSIS 
would  issue  its  first  report  of  survey 
findings  on  the  voluntary  program  by 
May  1995.  FSIS  would  reevaluate  for 
significant  participation  every  2  years 
thereafter.  If  FSIS  determines,  during 
any  evaluation  of  its  voluntary 
guidelines,  that  significant  participation 
does  not  exist.  FSIS  would  initiate 
proposed  rulemaking  to  determine 
whether  it  would  be  beneficial  to  require 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry  products.  The 
guidelines  would  remain  in  effect, 
however,  as  long  as  significant 
participation  exists. 

FSIS  is  proposing  that  individual 
stores  that  are  selected  for  evaluation  of 
the  guidelines  will  be  found  to  be 
participating  at  a  significant  level  if  (1) 
the  store  provides  nutrition  labeling 
information  for  at  least  90  percent  of  the 
major  cuts  of  single-ingredient,  raw 
meat  and  poultry  products,  including 
those  that  have  been  previously  frozen, 
listed  in  Table  1,  that  it  sells;  and  (2) 
nutrition  labeling  information  is  in 
accordance  with  the  guidelines 
described  in  the  regulations. 


FSIS  proposes  to  use  a  representative 
sample  of  stores  to  obtain  the 
information  necessary  to  assess 
participation.  The  distribution  of  the 
sample  of  stores  would  cover  all  chain 
companies  and  a  representative  sample 
of  independent  companies.  FSIS  further 
proposes  that  significant  participation 
by  food  retailers  exists  if  at  least  60 
percent  of  the  companies  that  are 
evaluated  are  participating  in 
accordance  with  the  guidelines.  The  60 
percent  cut-off  value  for  measuring 
participation  is  consistent  with  FDA. 
The  FDA  proposal  published  July  2. 
1991,  sets  forth  its  rationale  for 
determining  that  substantial  compliance 
would  occur  when  at  least  60  percent  of 
the  companies  evaluated  provide 
nutrition  information  for  at  least  90 
percent  of  the  major  products  identified 
as  participating  in  the  study. 

FSIS  has  identified  major  cuts  of  meat 
and  poultry,  as  listed  in  Table  1  below. 
These  45  major  cuts  would  be  used  to 
measure  significant  participation  of  the 
voluntary  program.  Identification  of 
these  cuts  is  based  on  USDA  nutritional 
studies.  Poultry  Nutri-Facts  and  Meat 
Nutri-Facts  programs.*  FSIS  believes 
these  cuts  are  representative  of  the 
market  and  that  industry  can  provide 
data  for  these  products.  FSIS  requests 
comments  on  these  popular  cuts  and  any 
suggestions  on  revising  this  list. 

lABi^  1.— Major  Cuts  of  Meat  and 
Poultry 

1.  Whole  Chicken 

2.  Chicken  Breast 

3.  Chicken  Wing 

4.  Chicken  Drumstick 

5.  Chicken  Thigh 

6.  Whole  Turkey 

7.  Turkey  Breast 

8.  Turkev  Wing 

9.  Turkey  Drumstick 

10.  Turkey  Thigh 

11.  Beef  Chuck  Blade  Roast 

12.  Beef  Loin  Top  Loin  Steak 

13.  Beef  Rib  Roast  Large  End 

14.  Beef  Round  Eye  Round  Steak 

1 5.  Beef  Round  Top  Round  Steak 

16.  Beef  Round  Tip  Roast 

17.  Beef  Chuck  Arm  Pot  Roast 

18.  Beef  Loin  Sirloin  Steak 

19.  Beef  Round  Bottom  Round  Steak 

20.  Beef  Brisket  (Whole,  Flat  Half.  Of  Point 
Half) 

21.  Beef  Rib  Steak  Small  End 

22.  Beef  Loin  Tenderloin  Steak 


*  Poultry  Nutri-Focts  is  prepared  jointly  by  and 
available  from  the  Food  Marketing  Institute,  the 
National  Broiler  Council,  and  the  National  Turkey 
Federation.  Meat  Nutri-Facts  is  prepared  jointly  by 
and  available  from  the  Food  Marketing  Institute,  the 
National  Live  Stock  and  Meat  Board,  and  the 
American  Meat  Institute. 


Table  i.— Major  Cuts  of  Meat  and 
Poultry— Continued 

23.  Ground  Beef  Regular,  w/o  added  season- 
ing 

24.  Ground  Beef  Extra  Lean,  w/o  added  sea- 
soning 

25.  Pork  Loin  Chop 

26.  Pofk  Loin  Country  Style  Ribs 

27.  Pork  Loin  Top  Loin  Chop  Boneless 

28.  Pork  Loin  Rib  Chop 

29.  Pork  Spareribs 

30.  Pork  Loin  Tenderloin 

31.  Pork  Loin  Sirloin  Roast 

32.  Pork  Shoulder  Blade  Steak 

33.  Pork  Loin  Top  Roast  Boneless 

34.  Ground  Pork 

35.  Lamb  Shank 

36.  L^mb  Shoulder  Arm  Chop 

37.  Lamb  Shoulder  Blade  Chop 

38.  Lamb  Rib  Roast 

39.  Lamb  Loin  Chop 

40.  Lamb  Leg  (Whole,  Sirloin  Half,  or  Shank 
Half) 

41.  Veal  Shoulder  Arm  Steak 

42.  Veal  Shoulder  Blade  Steak 

43.  Veal  Rib  Roast 

44.  Veal  Loin  Chop 

45.  Veal  Cutlets 


///.  Nutrition  Label  Content 
A.  Background 

The  NLEA  mandates  that  the  amount 
of  the  following  food  constituents  be 
included  on  the  labeling  of  non- 
exempted  food  products:  Calories 
derived  from  any  source,  calories 
derived  from  the  total  fat,  total  fat, 
saturated  fat,  cholesterol,  total 
carbohydrates,  complex  carbohydrates, 
sugars,  dietary  fiber,  protein,  and 
sodium.  Also  required  to  be  included  is 
any  mineral,  vitamin,  or  other  nutrient 
required  to  be  placed  on  the  label  or 
labeling  before  October  1, 1990,  if  the 
Secretary  of  HHS  determines  that  such 
information  wiJI  assist  consumers  in 
maintaining  healthy  dietary  practices. 
The  NLEA  allows  FDA,  by  regulation,  to 
add  other  nutrients  to  the  list  of 
nutrients  that  should  be  included  on  the 
labeling  of  foods  subject  to  the  NLEA,  if 
this  will  help  consumers  to  maintain 
healthy  dietary  practices.  It  allows  FDA, 
by  regulation,  to  remove  nutrients 
required  to  be  listed,  if  the  Secretary  of 
HHS  determines  that  the  information 
relating  to  the  nutrient  is  not  necessary 
to  assist  consumers  in  maintaining 
healthy  dietary  practices.  The  NLEA 
specifies  that  a  simplified  nutrition  label 
format  is  to  be  used  when  a  food 
contains  insignificant  amounts  of  more 
than  one-half  of  the  nutrients  required  to 
be  listed. 

During  consideration  of  the  NLEA. 
Congress  had  received  testimony  that 
certain  saturated  fatty  acids,  such  as 
Stearic  acid,  do  not  increase  blood 


cholesterol  and.  thus,  should  not  be 
counted  as  saturated  fat  on  the  nutrition 
label  (H.  Rep.  No.  101-538. 101st  Cong. 
2nd  Sess.  14).  In  the  House  Report  on  the 
NLEA.  H.  Rep.  No.  101-538, 101st  Cong. 
2nd  Sess.  14,  Congress  confirmed  FDA's 
authority  under  the  Act  to  provide 
definitions  for  nutrients,  such  as 
saturated  fat,  to  be  included  on  the 
label.  Congress  indicated  that  these 
definitions  would  give  manufacturers  a 
precise  definition  of  the  nutrients  so  that 
they  would  know  the  type  of  analysis  to 
conduct  on  the  food.  Congress  further 
stated  that  FDA  "has  the  discretion  to 
define  saturated  fat  in  a  way  that 
excludes  specified  fatty  acids,  such  as 
stearic  acid,  if  the  Secretary  determii^s 
that  such  an  exclusion  is  consistent  with 
the  public  health  and  is  based  on  sound 
scientific  principles"  (H.  Rep.  No.  101- 
538, 101st  Cong.  2nd  Sess.  14). 

In  its  July  19, 1990,  proposal  on 
mandatory  nutrition  labeling,  FDA 
proposed  to  add  calories  from  total  fat, 
amounts  of  saturated  fatty  acid, 
cholesterol,  and  total  dietary  fiber, 
except  if  a  serving  (portion]  contains 
less  than  a  specified  amount,  to  the  list 
of  nutrients  it  currently  requires  to  b6~ 
listed,  and  to  remove  the  requirement 
that  thiamin,  riboflavin,  and  niacin  be 
declared  except  in  certain 
circumstances,  because  public  health 
concerns  for  deficient  intakes  of  these  B 
vitamins  has  lessened  considerably  in 
the  last  20  years.  It  proposed  to  permit 
voluntary  disclosure  of  complex 
carbohydrates  and  sugars,  unless  a 
claim  is  made  with  respect  to  sugar, 
because  dietary  guidance 
recommendations  for  these  food 
components  are  not  quantified  by 
consumption  goals.  FDA  also  recognized 
that  there  is  a  general  consensus  that 
the  cholesterol-raising  fatty  acids  are 
primarily  lauric,  myristic,  and  palmitic, 
and  that  current  evidence  indicates  that 
stearic  acid  does  not  raise  serum 
cholesterol.  FDA  requested  comments  as 
to  which  fatty  acids  should  be  classified 
as  saturated. 

NAS  recommended  optional 
disclosure  of  complex  carbohydrates 
and  sugars  stating  that  "foods 
containing  high  proportions  of  complex 
carbohydrates  are  highly  desirable  for 
overall  good  health,  not  necessarily 
because  of  their  specific  contribution  to 
chronic  disease  prevention  but  because 
these  foods  are  usually  low  in  fat  and 
calories  and  are  high  in  fiber."  It  argued 
that  legitimate  concerns  about  simple 
sugars  center  on  dental  caries,  nutrient 
dilution,  and  excess  calories,  as  opposed 
to  their  contribution  to  disease 
conditioiis.  NAS  also  noted  that  many 
industry  groups  have  raised  questions 
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about  whether  current  analytical 
methods  are  adequate  to  support 
mandatory  disclosure  of  complex 
carbohydrates  and  sugars.  Besides 
recommending  compulsory  disclosure  of 
the  other  food  constituents  hsted  by 
name  in  the  NLEA.  NAS  favored 
required  disclosure  of  unsaturated  fat, 
calcium,  and  iron.  It  proposed  that 
listing  of  vitamins,  including  vitamins  A 
and  C  be  allowed  as  an  option.  In 
regard  to  saturated  fat,  NAS  noted  that 
a  substantial  body  of  scientific  evidence 
has  confirmed  that  the  serum 
cholesterol-raising  fatty  acids  are 
primarily  lauric.  myristic,  and  palmitic 
acids  and  that,  unlike  these  saturated 
fatty  acids,  stearic  acid  does  not  elevate 
serum  cholesterol  levels.  However,  it 
now  is  currently  classifled  as  saturated 
for  purposes  of  nutrition  labeling. 

B.  Discussion  of  Comments  and 
Proposal 

In  the  ANPR.  FSIS  anticipated  it 
would  adopt  FDA's  July  1990  proposed 
list  of  required  nutrients,  which  includes 
calories,  calories  from  total  fat,  total  fat. 
saturated  fat,  cholesterol,  total 
carbohydrate,  dietary  fiber,  protein, 
sodium,  vitamin  A,  vitamin  C,  calcium, 
and  iron,  and  incorporate  complex 
carbohydrate  and  sugars  as  required  by 
the  NLEA.  Commenters  were  generally 
in  support  of  this  list  of  required 
nutrients;  however,  there  was  strong 
opposition  to  requiring  complex 
carbohydrate  and  sugars  on  the  label. 
Various  food  manufacturers  and 
distributors  and  trade  associations 
opposed  to  the  mandatory  listing  of 
complex  carbohydrates  and  sugars  on 
the  label  Opposition  was  also 
expressed  by  consultants,  a  consumer,  a 
professional  organization,  an  import/ 
export  manufacturer,  a  State 
government,  a  consumer  advocate 
organization,  and  a  foreign  government. 
These  commenters  stated  that  in  most  of 
the  FSIS-regulated  products,  complex 
carbohydrates  and  sugars  are  present  in 
small  amounts  or  not  at  all.  The 
commenters  expressed  the  view  that 
inclusion  of  these  components  on  the 
label  would  be  of  little  use  to  the 
consumer.  There  was  also  strong 
opposition  to  requiring  dietary  fiber. 
Those  against  the  mandatory  listing  of 
dietary  fiber  were  food  manufacturers 
and  distributors,  trade  associations,  and 
a  consultant.  Because  meat  and  poultry 
products  are  not  generally  meaningful 
sources  of  dietary  fiber,  the  commenters 
contend  that  disclosure  would  be  of 
limited  value  to  the  consumer.  While 
some  meat  and  poultry  products,  such  as 
whole  muscle  cuts,  may  contain  little  or 
no  dietary  fiber,  breaded  and  meal-type 


products  may  contain  substantial 
amounts  of  dietary  fiber. 

FSIS  requested  comments  on  the 
inclusion  of  stearic  acid  in  the  definition 
of  saturated  fat.  Comments  indicated 
greater  support  for  excluding  stearic 
acid  than  including  it  in  the  definition. 
Several  commenters  recommended  that 
FSIS  and  FDA  harmonize  on  whatever 
decision  is  made.  FDA's  proposal 
defines  saturated  fat  as  the  sum  of 
lauric.  myristic.  palmitic,  and  stearic 
acids.  This  definition  is  consistent  with 
the  current  definition  of  saturated  fat  for 
the  purposes  of  nutrition  labeling. 
Retention  of  this  definition  would  avoid 
confusion  and  analytical  costs  that 
would  result  if  the  definition  were 
changed.  FDA  and  USDA  also 
recognized  that  there  is  a  general 
consensus  that  cholesterol-raising  fatty 
acids  are  primarily  lauric.  myristic  and 
palmitic,  and  that  stearic  acid  does  not 
raise  serum  cholesterol.  FSIS,  like  FDA. 
requested  comments  as  to  which  fatty 
acids  should  be  classified  as  saturated. 

In  the  ANPR,  the  FSIS  tentative 
position  was  to  require  that,  at  a 
minimum,  the  label  include  calories, 
total  fat.  saturated  fat.  cholesterol,  total 
carbohydrate,  protein,  and  sodium  when 
the  abbreviated  format  is  used. 
Commenters  supported  allowing  an 
abbreviated  format.  However,  there  was 
not  a  general  consensus  on  what  core 
nutrients  should  be  required. 

FSIS  is  proposing  to:  (1)  Establish  a 
list  of  15  required  nutrients,  definition  of 
nutrients,  increments  for  declaring 
values,  methods  of  calculation,  and 
definition  of  insignificant  amounts;  (2) 
require  an  abbreviated  format  when 
more  than  one-half  of  the  required 
nutrients  are  present  in  insignificant 
amounts;  and  (3)  require,  at  a  minimum, 
the  declaration  of  calories,  total  fat. 
total  carbohydrate,  protein,  and  sodium 
when  the  abbreviated  format  is  used. 

1.  List  of  Required  Nutrients  and 
Components.  FSIS  proposes  to  adopt 
FDA's  current  proposed  list  of  nutrients 
as  mandatory  or  voluntary  components 
of  nutrition  labeling,  definition  of 
nutrients,  and  increments  for  declaring 
nutrients,  in  the  interest  of  harmonizing 
with  FDA.  A  more  extensive  discussion 
of  FDA's  proposed  list  of  nutrients  can 
be  found  in  the  preamble  of  FDA's 
proposed  rule  "Food  Labeling: 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision"  dated 
July  19.  1990,  and  the  Supplementary  to 
that  proposal  published  elsewhere  in 
this  issue  of  the  Federal  Register  (see 
docket  90N-O134  and  90N-0135.  Section 
111,  Content  of  Nutrition  Labeling).  Based 
on  the  Agency's  review  of  FDA's 
analysis  and  the  recommendations  from 


"The  Surgeon  General  Report  on 
Nutrition  and  Health",  issued  in  1988.^ 
the  Agency  is  proposing  the  following 
rules  for  the  listing  of  nutrients  and  food 
components. 

a.  Calories.  FSIS  proposes  to  require 
the  declaration  of  the  caloric  content  of 
a  food,  and  to  use  the  term  "calories" 
rather  than  the  more  precise  terms 
"kilocalories"  or  "energy."  The  use  of 
the  term  calories  is  more  readily 
understood  by  consumers.  FSIS  is 
proposing  to  allow,  on  a  voluntary  basis, 
declaration  of  the  number  of  kilojoules 
(kj)  in  addition  to  calories  and  to  allow 
the  use  of  the  term  "energy" 
parenthetically  as  a  synonym  for 
calories. 

b.  Calories  from  total  fat,  saturated 
and  unsaturated  fat.  carbohydrate,  and 
protein.  FSIS  is  proposing  to  require  that 
when  the  caloric  contributions  of  the 
energy  nutrients,  fat,  saturated  fat, 
unsaturated  fat,  carbohydrate,  and 
protein  are  declared,  they  be  expressed 
as  calories  from  the  nutrient  rather  than 
as  a  percent  of  total  calories. 

(1)  Calories  from  total  fat.  FSIS  is 
proposing  to  require  the  declaration  of 
calories  contributed  by  total  fat.  The 
most  common  and  consistent  dietary 
recommendation  for  the  general 
population  is  for  calories  from  total  fat 
to  be  reduced  to  less  than  or  equal  to  30 
percent  of  calories.  To  enable 
consumers  to  follow  this 
recommendation  that  applies  to  the  total 
diet.  FSIS  is  proposing  that  the  number 
of  calories  from  total  fat  be  listed  on  the 
nutrition  label. 

(2)  Calories  from  saturated  and 
unsaturated  fat.  Information  on  the 
contribution  from  the  content  of 
saturated  ar^d  unsaturated  fat  declared 
in  the  nutrition  label  may  be  of  interest 
to  consumers.  Accordingly.  FSIS  is 
proposing  to  permit  the  voluntary 
declaration  of  the  calories  from 
saturated  and  unsaturated  fat.  The 
Agency  will  not  allow  declaration  of 
calories  from  polyunsaturated  and 
monounsaturated  fat  because  the 
definition  of  these  two  types  of  fat  is 
limited  to  the  cis  form,  with  the  trans 
form  being  excluded,  so  that  declaration 
of  calories  would  underrepresent  total 
caloric  value  and  therefore  could  be 
misleading  to  consumers. 

(3)  Calories  from  total  carbohydrate. 
FSIS  is  proposing  to  permit  the 
voluntary  declaration  of  calories  from 
carbohydrate.  FSIS  believes  that 
information  about  the  caloric 


*  The  referenced  portion  of  this  report  is  available 
for  public  review  in  the  FSIS  Hearing  Clerk's  Office. 
Copies  of  that  portion  are  available,  without  charge, 
from  the  FSIS  Hearing  Clerk. 
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iai  "The  Surgeon  General  Report  on 

Nutrition  and  Health",  issued  in  1988.^ 
the  Agency  is  proposing  the  following 
rules  for  the  listing  of  nutrients  and  food 
components. 

a.  Calories.  FSIS  proposes  to  require 
the  declaration  of  the  caloric  content  of 
a  food,  and  to  use  the  term  "calories" 
rather  than  the  more  precise  terms 
"kilocalories"  or  "energy."  The  use  of 
the  term  calories  is  more  readily 
understood  by  consumers.  FSIS  is 
proposing  to  allow,  on  a  voluntary  basis, 
declaration  of  the  number  of  kilojoules 
(k])  in  addition  to  calories  and  to  allow 
the  use  of  the  term  "energy" 
parenthetically  as  a  synonym  for 
calories. 

b.  Calories  from  total  fat,  saturated 
and  unsaturated  fat,  carbohydrate,  and 
protein.  FSIS  is  proposing  to  require  that 
when  the  caloric  contributions  of  the 
energy  nutrients,  fat.  saturated  fat, 
unsaturated  fat,  carbohydrate,  and 
protein  are  declared,  they  be  expressed 
as  calories  from  the  nutrient  rather  than 
as  a  percent  of  total  calories. 

(1)  Calories  from  total  fat.  FSIS  is 
proposing  to  require  the  declaration  of 
calories  contributed  by  total  fat  The 
most  common  and  consistent  dietary 
recommendation  for  the  general 
population  is  for  calories  from  total  fat 
to  be  reduced  to  less  than  or  equal  to  30 
percent  of  calories.  To  enable 
consumers  to  follow  this 
recommendation  that  applies  to  the  total 
diet.  FSIS  is  proposing  that  the  number 
of  calories  from  total  fat  be  listed  on  the 
nutrition  label. 

(2)  Calories  from  saturated  and 
unsaturated  fat.  Information  on  the 
contribution  from  the  content  of 
saturated  aiyd  unsaturated  fat  declared 
in  the  nutrition  label  may  be  of  interest 
to  consumers.  Accordingly,  FSIS  is 
proposing  to  permit  the  voluntary 
declaration  of  the  calories  from 
saturated  and  unsaturated  fat  The 
Agency  will  not  allow  declaration  of 
calories  from  polyunsaturated  and 
monounsaturated  fat  because  the 
definition  of  these  two  types  of  fat  is 
limited  to  the  cis  form,  with  the  trans 
form  being  excluded,  so  that  declaration 
of  calories  would  underrepresent  total 
caloric  value  and  therefore  could  be 
misleading  to  consumers. 

(3)  Calories  from  total  carbohydrate. 
FSIS  is  proposing  to  permit  the 
voluntary  declaration  of  calories  from 
carbohydrate.  FSIS  believes  that 
information  about  the  caloric 


*  The  referenced  portion  of  this  report  is  available 
for  public  review  in  the  FSIS  Hearing  Clerk's  Office. 
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contribution  of  carbohydrate  in  foods 
can  be  useful  to  consumers  trying  to 
replace  fat  in  their  diet  with 
carbohydrate  and  therefore  should  be 
permitted  in  nutrition  labeling. 

(4)  Calories  from  complex 
carbohydrate  and  sugars.  FSIS  is 
proposing  that  calories  from  complex 
carbohydrate  and  sugars  not  be 
declared  on  the  label.  The  Agency 
beheves  this  information  would  be  of  no 
value  to  consumers  because  there  is 
currently  no  general  consensus 
statements  from  the  medical  and 
scientific  community  concerning  the 
caloric  contributions  of  these 
components  of  total  carbohydrates. 

(5)  Calories  from  protein.  Because 
information  on  calories  from  protein 
may  be  useful  to  consumers  in  planning 
dietary  changes.  FSIS  is  proposing  to 
permit  voluntary  declaration  of  calorics 
from  protein. 

c.  Amount  of  total  fat,  fatty  acids,  and 
cholesterol — (1)  Amount  of  total  fat. 
FSIS  proposes  to  require  the  declaration 
of  total  fat  in  grams,  to  the  nearest  half 
gram.  High  dietary  intakes  of  total  fat 
are  associated  with  an  increased  risk  of 
atherosclerotic  cardiovascular  disease. 
High  fat  intake  may  also  be  associated 
with  an  increased  risk  of  some  types  of 
cancer,  gall  bladder  disease,  and 
obesity. 

(2)  Amount  of  saturated  fat.  FSIS 
proposes  to  require  the  declaration  of 
saturated  fat  in  grams,  to  the  nearest 
half  gram.  As  previously  discussed,  FSIS 
proposes  to  adopt  FDAs  defmition  of 
saturated  fat  as  the  sum  of  lauric, 
myristic,  palmitic,  and  stearic  acids. 

(3)  Amount  of  unsaturated  fat. 
Information  on  levels  of  unsaturated  fat 
in  a  food  could  assist  consumers  in 
monitoring  their  intakes  of  various  types 
of  fat  throughout  the  day.  FSIS  is 
proposing  to  permit  the  voluntary 
declaration  of  the  amount  of 
unsaturated  fat  in  grams,  to  the  nearest 
half  gram.  reiS  is  proposing  to  make 
declaration  of  unsaturated  fat 
mandatory  if  claims  are  made  on  the 
label  alx)ut  fatty  acid  or  cholesterol 
content,  or  if  the  manufacturer  chooses 
to  declare  calories  from  unsaturated  fat. 

FSIS  is  also  proposing  the  use  of  the 
collective  term  "unsaturated  fat"  to 
present  content  information  for  the  two 
types  of  unsaturated  fat. 
polyunsaturated  and  monounsaturated 
fat,  instead  of  requiring  separate 
declarations  of  each  of  these  two  types 
of  unsaturated  fat.  The  use  of  this 
collective  term  will  simplify  the 
presentation  of  information  and  allow 
manufacturers  to  conserve  space. 
Because  the  definition  of  unsaturated  fat 
will  include  all  unsaturated  fatty  acid 
isomers  (t.e..  cis  and  trans  isomers) 


rather  than  specific  isomers  of  the 
unsaturated  fatty  acids,  it  provides  an 
appropriate  basis  for  voluntary 
declaration  of  calories  from  unsaturated 
fat. 

(4)  Amoiuits  of  polyunsaturated  and 
monounsat^^ted  fat.  As  an  alternative 
to  using  the  collective  term  "unsaturated 
fat",  FSIS  is  proposing  to  permit  the 
voluntary  declaration  of  the  amounts  of 
polyunsaturated  or  monounsaturated 
fat,  in  grams  to  the  nearest  half  gram. 
However,  if  label  claims  are  made  about 
polyunsaturated  or  monounsaturated 
fat,  amounts  of  these  fatty  acids  would 
be  required  to  be  listed.  If  a 
manufacturer  chooses  to  list 
polyunsaturated  or  monounsaturated 
fat,  or  if  the  declaration  is  required 
because  of  a  label  claim,  under  this 
proposal  both  polyunsaturated  and 
monounsaturated  fat  will  have  to  be 
declared  so  that  complete  information 
will  be  provided. 

When  polyunsaturated  and 
monounsaturated  fat  are  declared,  FSIS 
is  proposing  to  limit  these  fatty  acids  to 
cis,  c/s-methylene-interrupted 
polyunsaturated  fatty  acids  and  cis- 
monounsaturated  fatty  acids.  The 
Agency  is  proposing  to  exclude  the  trans 
isomers.  Thus,  the  definition  for 
polyunsaturated  and  monounsaturated 
fat  is  less  inclusive  than  the  definition  of 
unsaturated  fat  which  includes  both  cis 
and  trans  isomers. 

(5)  Amount  of  trans  isomers  of  fatty 
acids.  FDA  received  comments 
suggesting  that  trans  isomers  of  fatty 
acids  behave  similarly  in  the  diet  to 
saturated  fat  in  that  they  are  associated 
with  increased  serum  cholesterol  levels, 
and  therefore  FDA  should  require  that 
levels  of  trans  fatty  acids  be  declared  as 
a  separate  entity  on  the  nutrition  label. 
However,  FDA  tentatively  concluded 
that  there  was  no  basis  for  declaring 
trans  isomers.  In  its  supplemental  to  its 
proposal  entitled  "Food  Labeling; 
Mandatory  Status  of  Nutrition  Labeling 
and  Content  Revision"  ()uly  19, 1990), 
FDA  acknowledged  that  new  research 
and  commentary  had  been  published 
concerning  the  effect  of  trans  isomers  of 
fatty  acids  on  serum  cholesterol  levels. 
FDA  is  requesting  comments  on  the 
significance  of  the  new  findings. 
Therefore.  FSIS  will  address  tbe  issue  of 
trans  isomers  of  fatty  acids  once  FDA 
has  made  a  determination  in  this  area. 

(6)  Amount  of  cholesterol.  FSIS  is 
proposing  to  require  the  declaration  of 
cholesterol  and  that  it  be  declared  in 
milligrams.  Given  the  scientific 
consensus  on  the  benefits  of  reducing 
dietary  cholesterol  as  well  as  the 
availability  of  quantitative  intake 
recommendations,  the  Agency 
concludes  that  mandatory  declaration  of 


cholesterol  content  of  foods  is 
warranted. 

d.  Amount  of  total  carbohydrate, 
complex  carbohydrate,  dietary  fiber, 
sugars,  and  sugar  alcohols — (1)  Amount 
of  total  carbohydrate.  FSIS  is  proposing 
to  require  the  declaration  of  total 
carbohydrrte  and  that  it  be  declared  in 
grams.  FSIS  is  proposing  to  define  total 
carbohydrate  to  exclude  dietary  fiber. 
Because  dietary  fiber  includes 
components  of  carbohydrate  that  cannot 
be  digested  by  humans,  the  proposed 
definition  of  total  carbohydrate  does  not 
include  the  components  of  carbohydrate 
that  generally  do  not  contribute  calories 
to  the  diet.  Thus,  the  proposed  defmition 
encompasses  only  the  mctabolizable 
energy  of  carbohydrate. 

(2)  Amount  of  complex  carboh]|lrate. 
FSIS  is  proposing  to  require  the 
declaration  of  complex  carbohydrate 
and  that  it  be  declared  in  grams  in  the 
interest  of  harmonizing  with  FDA.  FSIS 
proposes  that  complex  carbohydrate  be 
defined  as  the  sum  of  dextrins  and 
starches.  Thus,  complex  carbohydrate, 
as  defined,  includes  those  carbohydrate 
components  that  contain  10  or  more 
saccharide  units  {exclusive  of  dietary 
fiber).  The  Agency  recognizes  that  many 
consumers  are  interested  in  these 
components  but  it  also  believes  required 
nutrients  should  be  those  with 
demonstrated  health  implications  and 
those  that  can  be  accurately  determined. 

(3)  Amounts  of  sugars  and  sugar 
alcohols.  FSIS  is  proposing  to  require 
the  declaration  of  sugars  content  and 
continues  to  seek  comments  on  this 
issue  in  the  interest  of  harmonization 
with  FDA.  FSIS  proposes  to  define 
sugars  as  the  sum  of  all  free  mono-  and 
oligosaccharides  (and  their  derivatives) 
that  contain  four  or  fewer  saccharide 
units.  This  definition  includes  tri-  and 
tetrasaccharides.  Considering  that  sugar 
alcohols  behave  metabolically  like 
sugars  and  are  used  as  nutritive 
sweeteners  in  foods,  FSIS  is  proposing 
to  include  sugar  alcohols  in  the 
definition  of  "sugars"  for  labeling 
purposes.  Although  sugar  alcohols  are 
included  in  the  definition  of  sugars,  FSIS 
is  proposing  to  allow,  on  a  voluntary 
basis,  separate  declaration  of  sugar 
alcohols.  Under  the  proposal, 
declaration  would  become  mandatory  if 
claims  are  made  relative  to  sugar 
alcohols  or  to  sugar  when  sugar  alcohols 
are  present. 

(4)  Amount  of  dietary  fiber.  FSIS  is 
proposing  to  require  the  declaration  of 
total  dietary  fiber  content  in  the  interest 
of  harmonization  with  FDA.  Different 
physiological  effects  are  associated  with 
soluble  and  insoluble  dietary  fibers,  and 
consumers  have  expressed  interest  in 
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knowing  the  amounts  of  these  types  of 
fiber  in  foods.  However,  no  quantitative 
guidelines  for  daily  intakes  of  soluble 
and  insoluble  Tiber  components  have 
been  provided.  Thus,  FSIS  is  proposing 
to  permit  the  voluntary  declaration  of 
insoluble  and  soluble  fiber  components, 
unless  a  claim  for  either  fiber  content  is 
made,  in  which  case  declaration  would 
be  required.  If  one  fiber  component  is 
declared,  FSIS  is  proposing  that  for 
completeness,  both  must  be  declared. 

e.  Protein.  (1)  Quantitative  protein 
content.  FSIS  proposes  to  require  the 
declaration  of  protein  content  as  the 
number  of  grams  of  protein  per  serving. 
In  addition,  the  Agency  is  proposing  to 
require  that  the  label  for  any  food 
contain  the  statement  "not  a  significant 
source  of  protein"  immediately  adjacent 
to  the  protein  content  regardless  of  the 
actual  amount  of  protein  present  if  the 
food  (1)  intended  for  adults  and  children 
4  or  more  years  of  age,  has  a  protein 
quality  value  that  is  a  protejn 
digestibility-corrected  amino  acid  score 
of  less  than  20  percent  of  casein.  (2) 
intended  for  children  greater  than  1  but 
less  than  4  years  of  age,  has  a  protein 
quality  value  that  is  a  protein 
digestibility-corrected  amino  acid  score 
of  less  than  40  percent  of  casein,  or  (3) 
intended  for  infants,  has  a  protein 
quality,  as  measured  by  protein 
efficiency  ratio,  of  less  than  40  percent 
of  casein. 

(2)  Protein  content  as  a  percentage  of 
the  Reference  Daily  Intakes  (RDI).  FSIS 
is  proposing  that  declaration  of  protein 
content  calculated  as  a  percent  of  the 
RDI  be  voluntary  for  foods  intended  for 
consumption  by  adults  and  children  4  or 
more  years  of  age  unless  a  protein  claim 
is  made  for  the  food.  However,  the 
Agency  is  also  proposing  that  nutrition 
labeling  on  foods  intended  for  infants 
and  children  less  than  4  years  of  age 
contain  a  mandatory  statement  of 
protein  content  expressed  as  a  percent 
of  the  RDI.  The  Agency  considers  this 
action  to  be  warranted  because  of  the 
importance  of  the  quality  of  protein  in 
diets  derived  from  a  limited  number  of 
foods,  as  is  the  case  for  infants  and 
young  children. 

When  the  percent  RDI  for  protein  is 
declared.  FSIS  is  proposing  that  this 
information  be  placed  adjacent  to  the 
declaration  of  the  quantitative  amount 
of  protein  and  expressed  as  "Percent  of 
Daily  Value."  Use  of  the  terminology 
"Percent  of  Daily  Value"  is  discussed 
below  under  "Amounts  of  vitamins  and 
minerals." 

f.  Amount  of  sodium.  The  Agency  is 
proposing  to  require  the  declaration  of 
sodium  content  in  milligrams.  FSIS 
believes  it  is  prudent  to  recommend 


caution  concerning  sodium  intake  for 
the  general  population. 

g.  Amount  of  potassium.  FSIS  is 
proposing  to  permit  the  voluntary 
declaration  of  the  amount  of  potassium 
in  milligrams. 

h.  Amounts  of  vitamins  and  minerals. 
FSIS  is  proposing  to  require  that  vitamin 
A.  vitamin  C.  calcium,  and  iron  be 
declared  in  the  nutrition  label  and  that 
they  be  declared  as  a  percent  of  the  RDI. 
This  proposal  is  based  on  the  continuing 
public  health  concerns  relative  to 
inadequate  dietary  intakes  of  these 
nutrients  by  specific  portions  of  the 
population,  as  well  as  possible 
association  between  several  of  these 
nutrients  and  risk  of  chronic  disease. 
FSIS  is  also  proposing  to  require  the 
presentation  of  this  information  as  a 
percentage  of  the  reference  standard 
(i.e..  RDI]  rather  than  as  a  quantitative 
amount,  such  as  grams  or  milligrams. 
FSIS  is  proposing  to  use  the  terminology, 
"Percent  of  Daily  Value,"  to  head  the  list 
of  vitamins  and  minerals. 

FSIS  believes  it  is  beneficial  to  have  a 
general  term  such  as  "Daily  Value"  that 
can  apply  to  both  types  of  reference 
standards,  RDI's  and  Daily  Reference 
Values  (DRV's),  so  that  consumers  are 
not  confused  by  the  list  of  two  different 
sets  of  values.  While  amounts  of 
vitamins  and  minerals  are  to  be 
expressed  as  a  percent  of  the  RDI.  the 
Agency  believes  that  declaration  on 
food  labels  does  not  require  exact 
specificity. 

(1)  Vitamin  A.  FSIS  is  proposing  to 
require  the  declaration  of  vitamin  A. 
Information  about  the  vitamin  A  content 
of  foods  is  important  to  consumers 
because  the  limited  number  of  foods  rich 
in  vitamin  A  requires  selective  choices 
by  consumers. 

(2)  Vitamin  C.  FSIS  is  proposing  to 
require  the  declaration  of  vitamin  C 
based  on  its  well  established  role  in 
non-heme  iron  absorption. 

(3)  Calcium.  FSIS  is  proposing  to 
require  the  declaration  of  the  calcium 
content  of  foods.  The  Agency  is 
proposing  to  do  so  based  on  (1)  the 
limited  number  of  calcium-rich  foods  in 
the  U.S.  food  supply,  (2)  current 
concerns  that  calcium  intakes  are 
generally  marginal,  and  (3)  evidence 
that  adequate  calcium  intakes  are 
needed  to  allow  for  optimal  bone  mass 
development  during  childhood  and 
young  adulthood  which  in  turn  may 
reduce  the  risk  for  osteoporosis. 

(4)  Iron.  Iron  deficiency  remains  a  risk 
for  certain  segments  of  the  U.S. 
population,  notable  among  young 
children,  adolescents,  and  women  of 
childbearing  age.  Pregnant  women, 
especially  those  with  low  incomes,  are 


also  a  group  at  risk.  Therefore,  FSIS  is 
proposing  to  require  the  mandatory 
declaration  of  the  iron  content  of  foods. 

(5)  Thiamin,  riboflavin,  and  niacin. 
FSIS  is  proposing  to  make  the 
declaration  of  thiamin,  riboflavin,  and 
niacin  voluntary. 

(6)  Other  vitamins  and  minerals.  FSIS 
is  also  proposing  that  declarations 
concerning  the  content  of  the  remaining 
vitamins  and  minerals  for  which  RDI's 
have  been  proposed  may  continue  to  be 
listed  in  nutrition  labeling  on  a 
voluntary  basis,  unless  claims  are  made 
about  them.  The  complete  list  of 
vitamins  and  minerals  for  which  RDI's 
have  been  proposed  can  be  found  in 
FDA's  proposed  rule  "Food  Labeling: 
Reference  Daily  Intakes  and  Daily 
Reference  Values"  (July  19, 1990.  55  FR 
29485). 

(7)  Synonyms.  The  terms  "folacin" 
and  "folate"  are  currently  used 
interchangeably,  and  the  term  "ascorbic 
acid"  is  the  commonly  used  chemical 
name  for  vitamin  C.  Therefore,  the 
Agency  is  proposing  to  permit  the  use  of 
the  term  "ascorbic  acid"  parenthetically 
as  a  synonym  for  vitamin  C  and  the  term 
"folacin"  parenthetically  for  "folate." 

2.  Abbreviated  format.  The  use  of  an 
abbreviated  format  helps  to  keep  space 
requirements  to  a  minimum.  The  NLEA 
requires  the  use  of  an  abbreviated 
format  if  a  food  contains  insignificant 
amounts  of  more  than  one-half  of  the 
required  nutrients.  FDA  considered  all 
15  nutrients  in  its  supplementary 
proposal  as  "required  nutrients".  The  15 
nutrients  to  be  included  are:  Calories, 
calories  from  total  fat,  total  fat, 
saturated  fat.  cholesterol,  total 
carbohydrate,  complex  carbohydrate, 
sugars,  dietary  fiber,  protein,  sodium, 
vitamin  A.  vitamin  C,  calcium,  and  iron. 

FSIS  recognizes  that  many  meat  and 
poultry  products  will  likely  contain  more 
than  one-half  of  the  required  nutrients. 
However,  in  the  interest  of  nutrition 
labeling  harmonization,  FSIS  believes  it 
should  apply  FDA's  threshold  criteria 
for  an  abbreviated  format  for  meat  and 
poultry  products.  Therefore,  FSIS  is 
proposing  that  if  a  meat  and  poultry 
product  contains  eight  or  more  required 
nutrients  in  insignificant  amounts,  it  is 
subject  to  an  abbreviated  format. 

a.  Minimum  nutrients  declared  on 
label.  In  the  ANPR,  FSIS's  tentative 
position  was  to  require  that  the  label 
include,  at  a  minimum,  calories,  total  fat. 
saturated  fat.  cholesterol,  total 
carbohydrate,  protein  and  sodium. 
Although  the  commenters  supported 
allowing  an  abbreviated  format,  there 
was  no  consensus  on  what  core 
nutrients  should  be  required.  The 
current  abbreviated  format  includes  the 
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also  a  group  at  risk.  Therefore.  FSIS  is 
proposing  to  require  the  mandatory 
declaration  of  the  iron  content  of  foods. 

(5)  Thiamin,  riboflavin,  and  niacin. 
FSIS  is  proposing  to  make  the 
declaration  of  thiamin,  riboflavin,  and 
niacin  voluntary. 

(6)  Other  vitamins  and  minerals.  FSIS 
is  also  proposing  that  declarations 
concerning  the  content  of  the  remaining 
vitamins  and  minerals  for  which  RDI's 
have  been  proposed  may  continue  to  be 
listed  in  nutrition  labeling  on  a 
voluntary  basis,  unless  claims  are  made 
about  them.  The  complete  list  of 
vitamins  and  minerals  for  which  RDI's 
have  been  proposed  can  be  found  in 
FDA's  proposed  rule  "Food  Labeling: 
Reference  Daily  Intakes  and  Daily 
Reference  Values"  (July  19, 1990,  55  FR 
29485). 

(7)  Synonyms.  The  terms  "folacin" 
and  "folate"  are  currently  used 
interchangeably,  and  the  term  "ascorbic 
acid"  is  the  commonly  used  chemical 
name  for  vitamin  C.  Therefore,  the 
Agency  is  proposing  to  permit  the  use  of 
the  term  "ascorbic  acid"  parenthetically 
as  a  synonym  for  vitamin  C  and  the  term 
"folacin"  parenthetically  for  "folate." 

2.  Abbreviated  format.  The  use  of  an 
abbreviated  format  helps  to  keep  space 
requirements  to  a  minimum.  The  NLEA 
requires  the  use  of  an  abbreviated 
format  if  a  food  contains  insignificant 
amounts  of  more  than  one-half  of  the 
required  nutrients.  FDA  considered  all 
15  nutrients  in  its  supplementary 
proposal  as  "required  nutrients".  The  15 
nutrients  to  be  included  are:  Calories, 
calories  from  total  fat,  total  fat, 
saturated  fat,  cholesterol,  total 
carbohydrate,  complex  carbohydrate, 
sugars,  dietary  fiber,  protein,  sodium, 
vitamin  A.  vitamin  C,  calcium,  and  iron. 

FSIS  recognizes  that  many  meat  and 
poultry  products  will  likely  contain  more 
than  one-half  of  the  required  nutrients. 
However,  in  the  interest  of  nutrition 
labeling  harmonization,  FSIS  believes  it 
should  apply  FDA's  threshold  criteria 
for  an  abbreviated  format  for  meat  and 
poultry  products.  Therefore,  FSIS  is 
proposing  that  if  a  meat  and  poultry 
product  contains  eight  or  more  required 
nutrients  in  insignificant  amounts,  it  is 
subject  to  an  abbreviated  format. 

a.  Minimum  nutrients  declared  on 
label.  In  the  ANPR,  FSIS's  tentative 
position  was  to  require  that  the  label 
include,  at  a  minimum,  calories,  total  fat, 
saturated  fat.  cholesterol,  total 
carbohydrate,  protein  and  sodium. 
Although  the  commenters  supported 
allowing  an  abbreviated  format,  there 
was  no  consensus  on  what  core 
nutrients  should  be  required.  The 
current  abbreviated  format  includes  the 
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number  of  calories,  protein, 
carbohydrates,  and  fat  and  or  sodium. 
Consumers  are  familiar  with  this  format 
and  are  interested  in  the  continued 
listing  of  these  nutrients.  FSIS  is 
proposing  to  require  that  at  a  minimum, 
calories,  total  fat,  total  carbohydrate, 
protein,  and  sodium  be  declared,  in  the 
interest  of  harmonizing  with  FDA's 
proposed  core  nutrients.  In  addition, 
jFSIS  is  proposing  that  all  nutrients  or 
food  components  that  are  required 
components  of  the  full  nutrition  label  be 
declared  if  less  than  one-half  of  them 
are  present  in  insignificant  amounts.  As 
long  as  no  additional  nutrients  (e.g., 
potassium)  are  declared,  the  nutrients  or 
food  components  (other  than  the  core 
requirements)  that  are  required  parts  of 
the  full  nutrition  label  but  that  are 
present  in  insignificant  amounts  would 
not  be  identified  on  the  simplified  label. 
However,  if  manufacturers  voluntarily 
choose  to  declare  additional  nutrients  or 
food  components  that  are  not  among  the 
15  required  nutrients  (e.g.,  potassium), 
they  will  then  be  required  to  use  the 
statement  "Not  a  significant  source  of 

."  with  the  blank  fiHed  in 
with  the  name  of  any  required  nutrients 
or  food  components  that  are  missing  or 
present  in  insignificant  amounts. 

b.  Products  voluntarily  enriched  or 
fortified.  The  Agency  is  also  proposing 
that  if  the  product  is  voluntarily 
enriched  or  fortified  with  added 
vitamins  or  minerals,  any  such  nutrients 
must  be  declared  within  the  abbreviated 
format  and  followed  by  the  above 
statement.  However,  as  an  exception, 
standardized  enriched  foods  that  qualify 
for  the  use  of  the  abbreviated  format 
may  use  this  formal  without  the  added 
statement,  even  though  they  include 
nutrients  that  are  required  by  the 
standard  to  be  added  but  are  not  among 
the  15  required  nutrients. 

c.  Definition  of  "insignificant  amount". 
FSIS  is  proposing  to  define  "insignificant 
amount"  as  that  anHnint  which  may  be 
rounded  to  zero  in  nutrition  labeling.  For 
consistency,  FSIS  is  proposing  to  use  the 
same  definition  as  FDA  for  insignificant 
amounts  as  described  below.  Very  low 
levels  of  nutrients  or  food  components 
may  be  rounded  to  zero,  the  Agency  is 
proposing  to  indicate  precisely  what 
analytical  amounts  may  be  rounded 
down  to  zero:  Calories;  calories  from 
total  fat;  calories  from  saturated  fat. 
unsaturated  fat,  total  carbohydrate,  and 
protein;  total  fat;  saturated  fat; 
unsaturated  fat;  polyunsaturated  fat; 
monounsaturated  fat;  total 
carbohydrate;  complex  carbohydrate; 
sugars;  sugar  alcohols;  dietary  fiber 
soluble  fiber  insoluble  fiber;  and 
protein.  In  the  case  of  calories,  which 


are  proposed  to  be  declared  to  the 
nearest  5-calorie  increment  in  nutrition 
labeling  (up  to  50  calories),  the  amount 
specified  that  would  be  expressed  as 
zero  is  "less  than  5  calories."  For  total 
fat,  total  carbohydrate,  sugars,  sugar 
alcohols,  dietary  fiber,  soluble  fiber, 
insoluble  fiber,  and  protein,  F'SIS  is 
proposing  less  than  0.5  grams  as  the 
amount  that  can  be  expressed  as  zero. 
For  saturated  fat  unsaturated  fat, 
polyunsaturated  fat,  and 
monounsaturated  fat.  FSIS  is  proposing 
less  than  0.25  grams  as  the  amount  that 
can  be  expressed  as  zero.  For  sodium. 
FSIS  is  proposing  that  sodium  content 
may  be  expressed  as  zero  when  less 
than  5  mg  are  present  per  serving 
(portion).  For  cholesterol,  FSIS  is 
proposing  that  a  zero  declaration  be 
allowed  when  the  cholesterol  content  of 
a  food  is  less  than  2  mg  per  serving 
(portion).  FSIS  is  proposing  that  for 
vitamins  and  minerals,  a  value  of  less 
than  2  percent  of  the  RDI  be  considered 
insignificant. 

3.  Packages  with  variable  contents.  In 
its  July  19. 1990,  proposal  on  mandatory 
nutrition  labeling  (55  FR  29505),  FDA 
proposed  that  whefe  assortments  of 
food  are  packaged,  firms  would  be 
required  to  express  nutrient  content 
based  on  the  package  as  a  whole  (e.g., 
the  entire  product  contents  may  be 
combined  for  a  nutrient  analysis). 
However,  many  meat  and  poultry 
man'facturers  currently  provide 
nutrition  information  in  their  "variety 
packs"  (e.g.,  a  package  containing  sliced 
ham,  bologna,  and  pickle  loaf)  on  the 
individual  foods.  In  order  to  provide 
greater  flexibility.  FSIS  is  proposing  to 
allow  packages  with  variable  contents 
to  declare  the  nutrient  content  on  the 
entire  package  contents  or  on  each 
individual  food. 

IV.  U.S.  Recommended  Dai/y 
Allowances 

A.  Background 

FSIS  proposes  to  follow  current  FDA 
requirements,  set  forth  in  21  CFR  101.9, 
concerning  use  of  the  U.S. 
Recommended  Daily  Allowances  (U.S. 
RDA's)  in  nutrition  labeling.  FDA 
established  this  single  set  of  values  in 
1973  for  regulatory  use  in  declaring 
contents  of  vitamins  and  minerals  (38 
FR  2125). 

On  July  19. 199a  FDA  published  a 
proposed  rule  on  Reference  Daily 
intakes  (RDI's)  and  Daily  Reference 
Values  (DRV's)  (55  FR  29476).  The 
proposal  discusses  various  issues  such 
as  the  need  for  change  in  reference 
values  for  nutrition  labeling, 
development  of  the  ROl,  DRV  values, 
and  iliie  units  of  measures. 


FDA  proposed  to  update  and  expand 
the  current  U.S.  RDA's  with  RDI's  to 
prpvide  a  basis  for  consumers  to 
compare  the  protein,  vitamin,  and 
mineral  contents  of  foods.  FDA 
proposed  to  establish  RDI's  for  protein 
and  26  vitamins  and  minerals,  and  to 
focus  on  five  specific  consumer  groups: 
Adults  and  children  4  or  more  years  of 
age,  children  less  than  4  years  of  age  (13 
through  47  months),  infants,  pregnant 
women,  and  lactating  women.  FDA 
noted  that  its  proposal  to  revise  the  U.S. 
RDA's  was  based  primarily  on  the  1989 
Recommended  Dietary  Allowances  and 
Estimated  Safe  and  Adequate  Daily 
Dietary  Intakes  (ESADDI's)  of  the 
National  Research  Council  of  NAS 
(except  fQy:hloride)  (55  FR  29478). 

In  addition.  FDA  proposed  DRV's  for 
adults  and  children  4  or  more  years  of 
age  for  eigl.t  other  food  components 
including  total  fbt,  saturated  fatty  acids, 
unsaturated  fatty  acids,  cholesterol, 
carbohydrate,  fiber,  sodium,  and 
potassium  for  which  RDA's  and 
ESADDI's  have  not  been  established  but 
that  are  important  in  diet  and  health 
interrelationships  (55  FR  29478).  The 
RDFs  and  DRV's  are  meant  to  serve  as 
reference  values  for  labeling  purposes 
only,  as  opposed  to  dietary  intake 
recommendations.  They  are  intended  to 
help  consumers  compare  how  nutrient 
levels  in  various  foods  contribute 
toward  general  recommendations  for  a 
total  diet  and  to  facilitate  graphical 
presentations  of  nutrient  information. 

In  an  effort  to  clarify  the  manner  of 
declaring  amounts  of  DRV's,  FDA 
published  a  proposed  supplemental  rule 
in  this  issue  of  the  Federal  Register  (see 
dockets  90N-m34  and  90N-O135,  Section 
VI,  Other  Nutrition  Labehng  Provisions). 
This  proposal  would  require  that  when 
a  nutrition  profile  is  given,  the  percent 
DRV's  be  expressed  in  2-percent 
increments  up  to  and  including  the  10- 
percent  level,  5-percent  increments 
above  10  percent  and  up  to  and 
including  the  50-percent  level  and  10- 
percent  increments  above  the  50-percftnt 
level. 

It  is  necessary  to  differentiate 
between  RDI's  and  DRVs  for  regulatory 
purposes.  The  term  "daily  value"  will  be 
used  for  food  labeling.  The  term 
distinguishes  the  reference  value  as  a 
daily  intake  level  and  will  enable  the 
consumer  to  understand  the  relative 
significance  of  the  information 
presented  in  the  context  of  a  total  daily 
diet. 

B.  Discussion  of  Comments  and 
Proposal 

In  its  April  2. 1991.  ANPR.  FSIS 
requested  comments  on  its  tentative 
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position  to  adopt  FDA's  reference 
values.  The  majority  of  the  commenters 
concurred  that  FSIS  should  adopt  the 
values  being  proposed  by  FDA  to 
provide  consumers  with  a  basis  to 
compare  the  protein,  vitamin,  and 
mineral  content  of  all  foods. 

Some  concerns  were  expressed  that 
FDA's  ROI  values  had  not  been 
completed.  A  few  others  wrote  that  a 
consumer  education  program  was  not  in 
place.  After  giving  all  comments  careful 
consideration,  it  remains  the  interest  of 
FSIS  to  be  consistent  with  past  practice, 
and,  in  the  interest  of  nutrition  label 
harmonization,  to  adopt  FDA's  RDI 
values. 

The  majority  of  the  comments 
received  on  the  DRV's  agree  that  FSIS 
should  adopt  the  values  being  proposed 
by  FDA  to  provide  a  basis  for 
consumers  to  compare  nutrients  and 
food  components  (fat,  fatty  acids, 
cholesterol,  carbohydrate,  fiber,  sodium, 
and  potassium)  that  have  been 
identified  as  important  to  diet  and 
health  interrelationships. 

FSIS  is  proposing  to  parallel  FDA  by 
requiring  that  DRV's  become  a  part  of 
nutrition  labeling.  FSIS  also  proposes  to 
adopt  FDA's  proposed  format  for  the 
"daily  value",  as  presented  in  the 
proposed  21  CFR  101.9(c)(12)(i). 

V.  Serving  Sizes 

A.  Background 

The  definition  of  a  product's  serving 
size  is  an  essential  element  of  a  uniform 
nutrition  labeling  system.  A  product's 
serving  size  is  used  as  the  basis  for 
reporting  that  product's  nutrient  values 
and  serves  as  the  reference  point  for 
using  descriptors.  FSIS  is  aware  of 
public  concern  that  the  serving  sizes  on 
many  products  are  misleading.  In  many 
cases,  serving  sizes  currently  in  use  are 
neither  reasonably  consumed  amounts 
of  a  product  nor  are  they  consistent  for 
similar  food  products.  This  makes  it 
very  difficult  to  compare  products  and 
to  select  the  one  that  fits  an  individual 
consumer's  needs.  FDA  regulations 
stipulate  that  a  "serving"  is  a 
reasonable  quantity  of  food  suited  for 
consumption  as  part  of  a  meal,  and 
"portion"  as  the  amount  of  food 
customarily  used  only  as  an  ingredient 
in  the  preparation  of  other  foods  (21 
CFR  101.9(b)(1)).  FSIS  permits  nutrient 
values  to  be  listed  per  serving  with  the 
size  of  the  serving  expressed  in  common 
household  measures.  Alternatively,  FSIS 
allows  use  of  portion  sizes  for  foods  that 
are  not  used  only  as  ingredients  in  the 
preparation  of  other  foods,  but  also  for 
foods  in  which  the  manufacturer's 
serving  size  is  less  than  that  commonly 
accepted  for  a  serving  of  the  particular 


food.  Industry  generally  determines  the 
serving  or  portion  sizes  stated  for  their 
products.  FSIS  exercises  control  over 
the  use  of  the  terms  "serving"  versus 
"portion"  during  the  prior  label  approval 
process.  FSIS's  "Standards  and  Labeling 
Policy  Book"  currently  defines  a 
"dinner"  as  a  product  with  a  minimum 
serving  size  of  10  ounces,  a  minimum  of 
three  components,  and  a  minimum  meat 
or  poultry  content  requirement 
depending  on  the  product  name." 

"To  make  nutrition  information  on  food 
labels  meaningful,  the  NLEA  requires 
FDA  to  establish  standards  to  ensure 
that  nutrition  labeling  provide  the 
serving  size  which  is  an  amount 
customarily  consumed  and  is  expressed 
in  a  common  household  measure 
appropriate  to  the  food.  NAS 
recommended  that  FDA  and  USDA 
jointly  establish  sizes  for  limited,  broad 
categories  of  foods  to  help  consumers 
make  product  comparisons.  NAS 
suggested  basing  them  on  standard 
serving  sizes  as  specified  by  dietary 
guidance  recommendations  to  make 
their  use  in  educational  programs  less 
di^cult  and  to  permit  consistency 
among  serving  sizes  shown  in  dietary 
guidance  material  and  on  the  food  label. 
NAS  also  advocated  a  petition  process 
for  desired  deviations  from  the  serving 
size  set  by  FDA  and  USDA  or  for 
creation  of  different  food  subcategories 
with  other  serving  sizes. 

B.  Discussion  of  Comments  and 
Proposal 

In  order  to  establish  standards  for 
nutrition  labeling  of  meat  and  poultry 
products  which  are  in  harmony  with  the 
NLEA  and  with  regulations  and 
guidelines  being  established  by  the  FDA 
to  administer  the  Act,  and  in  response  to 
comments  on  the  ANPR  issued  on  April 
2, 1991,  the  FSIS  is  proposing  to:  (1) 
Create  Reference  Amounts  for  serving 
sizes  for  23  food  Product  Categories;  (2) 
establish  guidelines  for  converting 
Reference  Amounts  to  serving  sizes;  (3) 
define  serving  sizes  for  meal-type 
products  and  food  products  in  pieces  or 
units;  (4)  require  presentation  of 
nutrition  information  based  on  serving 
size  "as  packaged"  for  the  mandatory 
labeling  program  and  allow  nutrition 
information  for  single-ingredient,  raw 
meat  and  poultry  to  be  declared  "as 
packaged"  or  "as  consumed"  under  a 
voluntary  nutrition  labeling  program;  (5) 
require  the  use  of  both  common 
household  and  metric  measures  to 


*  The  referenced  portion  of  the  "Standards  and 
Labeling  Policy  Book"  is  available  for  public  review 
in  the  FSIS  Hearing  Clerk's  OfTice.  Copies  of  that 
portion  niay  t>e  obtained,  without  charge,  from  the 
FSIS  Hearing  Clerk. 


declare  serving  size;  (6)  define  serving 
size  and  single-serving  container;  (7) 
establish  guidelines  for  declaring  the 
number  of  servings  per  container,  (8) 
require  the  use  of  serving  size  and 
Reference  Amounts  to  evaluate  nutrition 
claims;  and  (9)  allow  for  petitions  for 
changes  in  Product  Categories  and 
Reference  Amounts. 

In  the  ANPR  issued  by  FSIS  on  April 
2, 1991,  four  major  areas  of  concern 
related  to  serving  sizes  were  discussed 
and  tentative  positions  were  presented. 
These  areas  addressed  (1)  standardized 
size  unit  for  presenting  nutrition 
information.  (2)  serving  sizes  for  meal- 
type  products  and  food  products  in 
pieces  or  units,  (3)  product  state  for 
presenting  nutrition  information,  e.g., 
"as  packaged"  or  "as  consumed,"  and 
(4)  unit  of  measure  most  readily 
understandable  to  the  public. 

On  April  4. 1991,  FSIS  participated  in 
a  public  meeting  conducted  by  FDA  to 
discuss  issues  on  serving  sizes.  This 
open  meeting  provided  an  additional 
opportunity  for  interested  parties  to 
submit  both  oral  and  written  comments. 
A  copy  of  the  transcript  of  the  meeting  is 
on  file  with  the  FSIS  Hearing  Clerk, 
Room  3171.  South  Building,  USDA, 
Washington,  DC  20250.  Oral 
presentations  were  made  at  the  public 
meeting  on  serving  sizes  by 
representatives  of  food  industries  and 
trade  organizations,  professional 
nutrition  organizations,  and  consumer 
organizations. 

1.  Reference  Amounts  for  sening 
sizes  for  23  food  Product  Categories.  In 
the  ANPR,  FSIS  discussed  three  options 
for  establishing  standardized  reference 
serving  sizes:  (1)  1  ounce  or  100  grams, 
(2)  a  single,  uniform  Reference  Standard 
8er\'ing  size  using  food  consumption 
data,  and  (3)  a  Reference  Standard 
serving  size  based  on  dietary 
recommendations. 

Option  1  would  establish  a  single, 
uniform  standard  size  unit  such  as  1 
ounce  or  100  grams.  Fresh  meat  and 
poultry  products  and  some  processed 
products  are  packaged  in  an  infinite 
variety  of  sizes,  and  are  packaged  and 
then  weighed,  rather  than  weighed  and 
then  packaged.  It  is  difficult  for  such 
products  to  have  an  integral  number  of 
standardized  servings. 

A  1-ounce  serving  size  would  provide 
the  easiest  method  for  conversion  to 
multiples,  and  allow  consumers  to  make 
comparisons  between  meat  and  poultry 
products  easily  and  readily.  A  possible 
problem  with  this  option  is  that 
consumers  may  not  realize  that  the 
information  has  to  be  converted  to  be 
meaningful  in  terms  of  the  amounts  they 
eat. 
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declare  serving  size:  (6)  define  serving 
size  and  single-serving  container  (7) 
establish  guidelines  for  declaring  the 
number  of  servings  per  container:  (8) 
require  the  use  of  serving  size  and 
Reference  Amounts  to  evaluate  nutrition 
claims;  and  (9)  allow  for  petitions  for 
changes  in  Product  Categories  and 
Reference  Amounts. 

In  the  ANPR  issued  by  FSIS  on  April 
2, 1991,  four  major  areas  of  concern 
related  to  serving  sizes  were  discussed 
and  tentative  positions  were  presented. 
These  areas  addressed  (1)  standardized 
size  unit  for  presenting  nutrition 
information,  (2)  serving  sizes  for  meal- 
type  products  and  food  products  in 
pieces  or  units,  (3)  product  state  for 
presenting  nutrition  information,  e.g., 
"as  packaged"  or  "as  consumed,"  and 
(4]  unit  of  measure  most  readily 
understandable  to  the  public. 

On  April  4, 1991,  FSIS  participated  in 
a  public  meeting  conducted  by  FDA  to 
discuss  issues  on  serving  sizes.  This 
open  meeting  provided  an  additional 
opportunity  for  interested  parties  to 
submit  both  oral  and  written  comments. 
A  copy  of  the  transcript  of  the  meeting  is 
on  file  with  the  FSIS  Hearing  Clerk, 
Room  3171,  South  Building,  USDA, 
Washington.  DC  20250.  Oral 
presentations  were  made  at  the  public 
meeting  on  serving  sizes  by 
representatives  of  food  industries  and 
trade  organizations,  professional 
nutrition  organizations,  and  consumer 
organizations. 

1.  Reference  Amounts  for  serving 
sizes  for  23  food  Product  Categories.  In 
the  ANPR,  FSIS  discussed  three  options 
for  establishing  standardized  reference 
serving  sizes:  (1)  1  ounce  or  100  grams, 
(2)  a  single,  uniform  Reference  Standard 
serving  size  using  food  consumption 
data,  and  (3]  a  Reference  Standard 
serving  size  based  on  dietary 
recommendations. 

Option  1  would  establish  a  single, 
uniform  standard  size  unit  such  as  1 
ounce  or  100  grams.  Fresh  meat  and 
poultry  products  and  some  processed 
products  are  packaged  in  an  infinite 
variety  of  sizes,  and  are  packaged  and 
then  weighed,  rather  than  weighed  and 
then  packaged.  It  is  difficult  for  such 
products  to  have  an  integral  number  of 
standardized  servings. 

A  1-ounce  serving  size  would  provide 
the  easiest  method  for  conversion  to 
multiples,  and  allow  consumers  to  make 
comparisons  between  meat  and  poultry 
products  easily  and  readily.  A  possible 
problem  with  this  option  is  that 
consumers  may  not  realize  that  the 
information  has  to  be  converted  to  be 
meaningful  in  terms  of  the  amounts  they 
eat. 


There  was  some  support  for  a  uniform 
standardized  size  unit  of  1  ounce 
because  it  is  easily  multiplied  and  can 
be  used  for  most  meat  and  poultry 
products.  Those  opposed  expressed 
concern  that  the  consumer  may  not 
easily  be  able  to  make  the  conversions 
to  larger  serving  sizes  and  that  one 
ounce  is  not  a  "commonly  consumed 
amount"  for  meat  and  poultry  products. 

Some  commenters  preferred 
presenting  nutrition  information  per  100 
grams,  but  also  preferred  that  metric 
units  be  required  either  in  addition  to  or 
instead  of  the  U.S.  measure  of  the  ounce. 
They  cited  international  harmonization, 
trade  concerns,  and  the  need  to  respond 
to  requirements  of  the  Omnibus  Trade 
and  Competitiveness  Act  which  requires 
use  of  the  metric  system  in  doing 
business  by  1992. 

Option  2  considered  establishing  a 
standard  serving  size  for  meat  and 
poultry  products  using  food 
consumption  data.  This  would  be  more 
consistent  with  PDA's  July  19, 1990, 
proposal  and  the  NLEA.  FDA  proposed 
to  establish  standard  serving  sizes  for 
159  categories  of  foods,  whereas  FSIS 
would  establish  a  single  one  standard 
serving  size  for  the  general  category  of 
meat  and  poultry  products.  FDA 
considered  establishing  159  food 
product  category  serving  sizes  because 
they  regulate  a  wide  diversity  of  food 
and  food  products  (55  FR  29530]. 

There  was  virtually  no  support  for 
establishing  a  single  uniform  serving 
size  based  on  food  consumption  data. 
FSIS  decided  not  to  adopt  this  approach 
because  of  lack  of  support  from 
commenters.  There  was,  however, 
support  for  using  food  consumption  data 
as  the  basis  for  establishing  serving  size 
categories  similar  to  those  proposed  by 
FDA  in  the  July  19, 1990,  proposal. 

Option  3  would  establish  a  standard 
serving  size  for  meat  and  poultry 
products  using  dietary 
recommendations.  This  would  provide 
nutrition  information  on  the 
recommended  portions  of  foods. 
However,  it  would  not  provide 
information  on  what  is  actually  being 
consumed. 

There  was  limited  support  from 
nutrition  educators  and  health 
professionals  to  provide  nutrition 
information  using  dietary 
recommendations.  Although  the 
advantages  presented  by  the  supporters 
of  this  concept  have  merit  for  nutrition 
education  purposes,  FSIS  believes  the 
problems  with  this  approach  outweigh 
the  advantages.  FSIS  has  the  following 
concerns:  (1)  The  NLEA  defines  serving 
size  as  an  "amount  customarily 
consumed";  that  is,  the  Act  links  serving 
size  to  the  amount  consumed  and  not  to 


an  amount  recommended  by  the  dietary 
guidance  recommendations  or  any  other 
system;  (2)  many  serving  sizes  in  dietary 
guidance  recommendations  are  for  very 
narrow  food  categories,  e.g.,  the 
recommendation  is  for  lean  cooked 
meat,  whereas  many  meat  products  such 
as  beef  patties  may  contain  ingredients 
other  than  meat;  and  (3)  there  are  no 
dietary  guidance  recommendations  for 
many  product  categories,  particularly 
further  processed  packaged  products  for 
which  nutrition  labeling  is  mandatory 
(e.g.,  frozen  entrees  and  dinners;  snack 
foods;  infant  and  toddler  foods). 

There  was  no  strong  support  for  any 
of  the  three  options  proposed.  The 
comments  in  favor  of  any  of  the  three 
options  proposed  for  establishing 
serving  sizes  were  split  approximately 
evenly.  However,  virtually  all  comments 
supported  harmonization  with  FDA. 
Comments  stated  that  harmonization 
with  FDA  should  be  an  overriding  factor 
when  resolving  issues  between  the  two 
agencies.  The  vast  majority  of  comments 
echoed  the  contention  that  without  a 
single,  uniform  set  of  nutrition  labeling 
regulations  for  all  foods,  confusion  will 
continue  to  exist.  In  addition,  the  NAS 
report  recommended  that  USDA  and 
FDA  jointly  establish  serving  sizes  for  a 
limited  number  of  different  food 
categories  to  allow  ready  product 
comparison. 

In  an  effort  to  harmonize  the  serving 
sizes  for  all  foods,  FDA  established  the 
Interagency  Committee  on  Serving 
Sizes.  The  committee  consisted  of 
representatives  from  FDA  and  USDA's 
Food  Safety  and  Inspection  Service  and 
Human  Nutrition  Information  Ser\'ice. 
FSIS  and  FDA  will  continue  to 
cooperate  throughout  the  rulemaking 
process  to  assure  the  best  possible 
uniform  food  labeling  system. 

The  committee's  major  goal  was  to 
establish  standards  that  could  be  used 
by  manufacturers  to  determine:  (1)  Label 
serving  sizes  in  household  measures 
most  appropriate  to  their  specific 
products,  and  (2)  whether  a  claim  such 
as  "low  sodium"  meets  criteria  for  the 
claim. 

Using  the  principles  set  forth  in  the 
preamble  of  FDA's  proposed  rule  on 
serving  sizes  (see  docket  90N-0165, 
published  elsewhere  in  this  issue  of  the 
Federal  Register],  the  Interagency 
Committee  established  131  Product 
Categories  and  Reference  Amounts  for 
each  category.  These  131  Product 
Categories  were  representative  of  all 
food  products  regulated  by  both  USDA 
and  FDA.  A  detailed  discussion  of  the 
Interagency  Committee's  work  and  the 
principles,  methodology,  and  procedures 
used  to  develop  the  Reference  Amounts 
is  contained  in  the  preamble  of  FDA's 


reproposal  on  serving  sizes  (see  docket 
90N-0165,  Section  IV,  The  Proposed 
Regulation,  D.  Proposed  Reference 
Amfwnt^  for  Serving  Sizes,  Sections  2 
and  3). 

Of  the  131  Product  Categories  and 
Reference  Amounts  set  up  by  the 
committee,  23  apply  to  meat  products 
and  22  apply  to  poultry  products  which 
are  regulated  by  USDA.  Therefore.  FSIS 
is  proposing  to  establish  23  Product 
Categories  and  Reference  Amounts  for 
meat  products  and  22  Product 
Categories  and  Reference  Amounts  for 
poultry  products  which  will  provide  a 
uniform  food  labeling  system  for  the 
consumer  so  that  similar  foods  such  as    ^ 
vegetarian  vegetable  soup  and  beef 
vegetable  soup  will  have  the  same 
reference  standard.  A  discussion  of  the 
formation  of  the  Product  Categories  and 
Reference  Amounts  and  the  guidelines 
for  converting  Reference  Amounts  to 
serving  sizes  follows. 

FSIS  is  also  proposing,  along  with 
FDA,  that  petitions  may  be  submitted  to 
amend  the  Reference  Amounts  and  the 
Product  Categories  through  the 
rulemaking  process.  Any  such  petitions 
for  changes  to  the  Reference  Amounts 
and  Product  Categories  for  meat  and 
poultry  products  would  be  submitted  to 
the  Administrator.  FSIS.  FSIS  solicits 
public  comments  on  the  proposed 
Reference  Amounts  and  any  product  or 
Product  Category  that  should  be  added 
to  the  Reference  Amounts,  with 
supporting  documentation.  FSIS  is  also 
requesting  comments  on  additional 
product  examples  that  should  be  listed 
in  the  proposed  Product  Categories. 
Examples  listed  under  Product  Category 
are  not  all  inclusive,  and  are  provided  to 
assist  manufacturers  in  identifying  the 
appropriate  Reference  Amount  to  use 
for  their  products. 

2.  Procedures  for  converting 
Reference  Amounts  to  Serving  Sizes. 
Procedures  are  needed  by 
manufacturers  so  they  can  convert  the 
Reference  Amounts  to  serving  sizes  in 
common  household  measures  that  are 
most  appropriate  for  their  products.  FD.A 
is  proposing  guidelines  for  converting 
Reference  Amounts  to  serving  sizes  for 
(1)  products  in  discrete  individual  units, 
e.g.,  hot  dogs  and  slices  of  meat;  (2] 
products  in  large  discrete  units  that  are 
usually  divided  for  consumption,  e.g., 
pizza  (when  not  marketed  as  a  serving 
for  one);  and  (3)  non-discrete  bulk 
products,  e.g.,  beef  stew  and  meat  chili 
(see  docket  90N-0165,  Section  IV,  E. 
Procedures  for  Converting  the  Reference 
Amount  to  Serving  Size,  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 
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These  procedures  would  help  to 
assure  uniformity  in  the  declared 
serving  size  within  a  Product  Category 
and  allow  flexibility  in  the  serving  size 
to  account  for  differing  characteristics  of 
diverse  food  products.  As  a  member  of 
the  Interagency  Committee,  FSIS 
participated  fully  in  establishing  the 
criteria  as  published  in  the  preamble  of 
FDA's  rationale.  Therefore,  FSIS  is 
proposing  to  adopt  the  procedures  as 
published  in  the  proposed  21  CFR 
101.9(b)(2). 

3.  Serving  Sizes  for  Meal-type 
Products  and  Food  Products  in  Pieces  or 
Units.  In  the  ANPR.  FSIS  discussed  its 
plan  to  propose  nutrition  labeling  for 
meal-type  products,  and  for  piece  or  unit 
products.  A  meal-type  product  is  any 
product  that  is  intended  for  consumption 
by  one  person.  Under  the  ANPR,  FSIS 
proposed  that  meal-type  products  would 
be  labeled  on  the  basis  of  the  entire 
contents  of  the  p.9ckage,  and  pieces  and 
units  would  be  labeled  based  on  each 
piece  or  unit. 

There  was  strong  support  for  nutrition 
labeling  for  meal-type  products  in  their 
entirety.  Several  commenters  suggested 
criteria  for  establishing  serving  sizes  for 
meal-type  products. 

Because  meal-iype  products  are 
typically  consumed  by  one  person  and 
make  up  the  major  portion  of  a  meal,  it 
is  more  meaningful  to  provide 
consumers  with  nutrition  information  on 
these  products  in  terms  of  the  entire 
product.  A  consumer  would  have 
nutrition  information  on  exactly  what  he 
or  she  purchases  and  typically 
consumes.  Therefore,  the  consumer 
would  be  able  to  evaluate  how  the 
product  fits  into  his  or  her  total  diet. 
FSIS  plans  to  propose  nutrition  labeling 
for  meal-type  products,  based  on  the 
contents  of  the  entire  package. 
Comments  supported  nutrition 
information  on  products  in  discrete 
individual  units  (e.g.,  hot  dogs).  They 
contend  that  these  products  should  be 
labeled  per  unit  because  that  is  how 
these  foods  are  customarily  eaten  and 
the  measure  consumers  most  prefer  for 
nutrition  information  on  these  products. 
Other  products  that  belong  in  this 
category  include  sliced  or  individually 
shaped  mini  pizzas  and  individually 
wrapped  or  packaged  products  in  multi- 
serving  containers  such  as  individually 
wrapped  sausage,  egg  and  biscuit 
breakfast  buns  packaged  eight  to  a  box. 

A  number  of  comments  on  bite-sized 
products  suggested  that  the  serving  size 
should  be  the  number  that  would  make 
a  "logical  serving"  or  a  "customarily 
consumed  amount"  One  comment 
suggested  a  dual  nutrition  label  format 
that  would  show  both  the  amount 
customarily  consumed  as  well  as  pieces 


or  units.  FSIS  does  not  believe  that  dual 
listing  would  be  useful  to  consumers. 
Rather,  it  believes  that  presenting  the 
number  of  bite-size  or  very  small  pieces 
that  make  up  a  customarily  consumed 
amount,  as  discussed  further  in  this 
document,  appears  to  be  more  useful  to 
consumers  for  making  product 
comparison. 

FSIS  believes  that  the  common 
household  unit  most  meaningful  for 
products  in  discrete  units  would  be  the 
unit  itself  (e.g..  piece).  However,  these 
products  come  in  many  different  sizes. 
For  example,  the  size  of  hot  dogs  ranges 
from  .5  ounce  cocktail  franks  to  4  ounce 
dinner  franks.  If  nutrition  information 
for  these  products  is  expressed  on  a 
single  unit  basis,  there  would  be  no 
unifonnity  in  serving  sizes  declared  on 
these  products  and  consumers  would 
have  to  compare,  for  example,  the 
nutritional  value  of  a  .5  ounce  cocktail 
frank  with  a  4  ounce  dinner  frank. 

To  assure  uniformity  in  the  serving 
size  used  for  different  sizes  of  similar 
products,  FSIS  is  proposing  that  serving 
sizes  for  products  in  discrete  units  be 
the  number  of  units  most  closely 
approximating  the  Reference  Amount 
for  the  Product  Category,  which  was 
established  by  the  Interagency 
Committee.  Provisions  for  converting 
Reference  Amounts  to  serving  sizes  are 
set  forth  in  FDA's  proposed  21  CFR 
101.9(b)(2)  (see  docket  90N-O165 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

4.  Nutrition  Information  Based  on 
Serving  Size  "as  packaged"  or  "as 
consumed.  "FSIS's  tentative  position  in 
the  ANPR  was  to  require  nutrition 
labeling  on  products  "as  consumed." 
The  Agency  recognized  that  preparation 
and  cooking  methods  can  significantly 
alter  the  nutrient  composition  of  a  food 
and  that  it  might  be  necessary  to 
provide  nutrition  information  on  foods 
as  cooked  using  recommended  methods 
without  the  use  of  salt,  flour,  cooking  oil. 
or  other  such  added  ingredients. 

Many  comments  addressed  the  issue 
of  presenting  nutrition  information  "as 
consumed"  or  "as  packaged."  There 
were  slightly  more  comments  favoring 
nutrition  information  being  presented  on 
products  "as  packaged." 

Comments  that  advocated  providing 
nutrition  information  on  the  "as 
consumed"  basis  stated  that  meat  and 
poultry  products  are  rarely  eaten  raw. 
Nutritional  information  based  on  the 
raw  product,  therefore,  would  be  of  little 
advantage  to  consumers.  Some 
commenters  felt  the  nutritional 
information  should  be  educational  and 
relevant  to  the  diet  as  consumed, 
therefore  supporting  that  "as  consumed" 


labeling  information  would  be  most 
useful  to  consumers. 

Those  urging  FSIS  to  require  nutrition 
labeling  on  foods  "as  packaged"  rather 
than  "as  consumed"  thought  the 
accounting  for  nutrient  content  changes 
which  occur  during  the  cooking  process 
would  be  impossible.  Factors  such  as 
time,  temperature,  humidity,  altitude, 
microwave  wattages,  and  cooking 
surfaces  influence  nutrient  content 
changes  during  cooking.  Some 
commenters  stated  that  the  chemical 
analysis  requirements  for  these  products 
would  require  substantial  investment  as 
well. 

FSIS,  consistent  with  FDA's 
mandatory  and  voluntary  nutrition 
labeling  scheme,  is  proposing  to  require 
nutrient  values  "as  packaged"  for 
products,  except  that  products  under  the 
voluntary  program  may  list  nutrient 
values  on  an  "as  consumed"  basis 
rather  than  an  "as  purchased"  basis. 
Products  covered  by  the  mandatory 
program,  required  to  list  the  "as 
purchased"  nutrient  values,  have  the 
option  of  also  presenting  "as  consumed" 
values.  The  preparation  method  upon 
which  the  "as  consumed"  values  are 
determined  must  be  clearly  indicated  on 
the  package. 

5.  Units  of  Measure  for  Declaring  the 
Serving  Size.  In  the  ANPR,  FSIS 
discussed  the  importance  of  establishing 
a  standard  unit  of  measure  that  would 
be  readily  understandable  by 
consumers.  FSIS's  tentative  position 
was  that  the  use  of  weight  as  expressed 
in  ounce(s)  for  meat  and  poultry 
products  would  be  useful  to  consumers. 
In  fact,  the  common  household  unit  of 
measure  for  most  meat  and  poultry 
products  is  ounces.  FSIS  believes  that 
the  use  of  the  ounce  as  the  unit  measure 
on  the  nutrition  label  will  be  meaningful 
to  consumers.  However,  in  the  interest 
of  promoting  free  trade  and 
international  harmonization  of  nutrition 
labeling,  FSIS's  tentative  position  was 
that  the  use  of  grams  should  be  optional. 

The  majority  of  the  commenters 
agreed  with  the  Agency's  tentative 
position  that  the  use  of  the  ounce  as  the 
unit  measure  in  nutrition  labeling  will  be 
meaningful  to  consumers  and  that  grams 
should  be  optional.  However,  there  were 
a  significant  number  of  comments 
pointing  out  the  importance  of 
promoting  free  trade  and  international 
harmonization  of  nutrition  labeling. 
Several  comments  cited  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
which  requires  use  of  the  metric  system  ■* 
in  doing  business  after  1992. 

To  provide  a  uniform  labeling  system. 
FSIS  is  proposing  to  require  the  use  of 
common  household  and  metric  measures 


i»"      1^     ii    '..  i   I    . . . ; .  .1      . .  I  .n 
ovember  27.  1991  /  Proposed  Rules 

labeling  information  would  be  most 
useful  to  consumers. 

Those  urging  FSIS  to  require  nutrition    | 
labeling  on  foods  "as  packaged"  rather 
than  "as  consumed"  thought  the 
accounting  for  nutrient  content  changes 
which  occur  during  the  cooking  process 
would  be  impossible.  Factors  such  as 
time,  temperature,  humidity,  altitude, 
microwave  wattages,  and  cooking 
surfaces  influence  nutrient  content 
changes  during  cooking.  Some 
commenters  stated  that  the  chemical 
analysis  requirements  for  these  products 
would  require  substantial  investment  as 
well. 

FSIS,  consistent  with  FDAs 
mandatory  and  voluntary  nutrition 
labeling  scheme,  is  proposing  to  require 
nutrient  values  "as  packaged"  for 
products,  except  that  products  under  the 
voluntary  program  may  list  nutrient 
values  on  an  "as  consumed"  basis 
rather  than  an  "as  purchased"  basis. 
Products  covered  by  the  mandatory 
program,  required  to  list  the  "as 
purchased"  nutrient  values,  have  the 
option  of  also  presenting  "as  consumed" 
values.  The  preparation  method  upon 
which  the  "as  consumed"  values  are 
determined  must  be  clearly  indicated  on 
the  package. 

5.  Units  of  Measure  for  Declaring  the 
Serving  Size.  In  the  ANPR.  FSIS 
discussed  the  importance  of  establishing 
a  standard  unit  of  measure  that  would 
be  readily  understandable  by 
consumers.  FSIS's  tentative  position 
was  that  the  use  of  weight  as  expressed 
in  ounce(s)  for  meat  and  poultry 
products  would  be  useful  to  consumers. 
In  fact,  the  common  household  unit  of 
measure  for  most  meat  and  poultry 
products  is  ounces.  FSIS  believes  that 
the  use  of  the  ounce  as  the  unit  measure 
on  the  nutrition  label  will  be  meaningful 
to  consumers.  However,  in  the  interest 
of  promoting  free  trade  and 
international  harmonization  of  nutrition 
labeling,  FSIS's  tentative  position  was 
that  the  use  of  grams  should  be  optional. 

The  majority  of  the  commenters 
agreed  with  the  Agency's  tentative 
position  that  the  use  of  the  ounce  as  the 
unit  measure  in  nutrition  labeling  will  be 
meaningful  to  consumers  and  that  grams 
should  be  optional.  However,  there  were 
a  significant  number  of  comments 
pointing  out  the  importance  of 
promoting  free  trade  and  intemationdl 
harmonization  of  nutrition  labeling. 
Several  comments  cited  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
which  requires  use  of  the  metric  system  ^• 
in  doing  business  after  1992. 

To  provide  a  uniform  labeling  system, 
FSIS  is  proposing  to  require  the  use  of 
common  household  and  metric  measures 
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to  declare  serving  sizes.  In  addition, 
FSIS  will  adopt  FDA  definitions  and 
rules  for  declaring  household  measures. 
FDA  is  proposing  that,  whenever 
possible,  cups,  tablespoons  or  teaspoons 
should  be  used.  Cups  should  be 
expressed  in  V*  cup  increments, 
tablespoons  in  whole  number  of 
tablespoons  for  quantities  less  than  V* 
cup  but  greater  than  or  equal  to  1 
tablespoon,  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tablespoon  but  greater  than  or  equal  to  1 
teaspoon,  and  in  V*  teaspoon  increments 
for  quantities  less  than  one  teaspoon. 

If  cups,  tablespoons  or  teaspoons  are 
not  applicable,  units  such  as  piece,  slice, 
tray.  jar.  and  fraction  of  the  whole  piece 
or  package  should  be  used. 

If  neither  of  the  above  is  applicable, 
ounces  may  be  used.  Ounce 
measurements  should  be  expressed  in 
0.5  ounce  increments  most  closely 
approximating  the  Reference  Amount. 

FSIS  is  also  proposing  to  allow  an 
additional  column  of  figures  to  be 
declared  on  the  nutrition  label  based  on 
100  grams  or  100  milliliters  of  the  food  as 
packaged  or  purchased.  For  products 
that  are  in  units  or  pieces,  the  label  may 
optionally  declare  the  number  of  units  or 
pieces  in  the  serving  size. 

6.  Definition  of  Serving  Size  and 
Single-Serving  Container.  FSIS  is 
proposing  to  define  a  serving  or  serving 
size  in  the  same  manner  as  FDA  (docket 
90N-0165.  section  IV).  A  serving  or 
serving  size  will  mean  an  amount  of 
food  customarily  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older,  which  is  expressed  in  a  common 
household  measure  that  is  appropriate 
to  the  food.  When  the  article  is 
represented  to  be  for  infants  or  for 
toddlers,  a  serving  or  serving  size  means 
an  amount  of  food  customarily 
consumed  per  eating  occasion  by  infants 
through  12  months  of  age  or  by  children 
1  through  3  years  of  age.  The  term 
"portion"  means  an  amount  of  food  that 
is  not  typically  expressed  in  a  serving 
size,  i.e.,  a  food  customarily  used  only 
as  an  ingredient  in  the  preparation  of 
other  foods. 

FSIS  is  proposing  to  define  a  single- 
serving  container  as  a  container  or 
package  containing  less  than  200  percent 
of  the  Reference  Amount.  The  nutrition 
profile  on  the  single-serving  container 
will  be  declared  on  the  total  content  of 
the  container. 

7.  Declaration  of  Number  of  Servings 
Per  Container.  FSIS.  like  FDA,  is 
proposing  that  the  number  of  servings 
per  package  or  container  be  declared  to 
the  nearest  whole  or  approximate  whole 
number.  Manufacturers  would  be 
allowed  to  either  declare  the 
approximate  serving  size  in  household 


measure  that  results  in  a  whole  number 
of  servings  per  package  (e.g.,  serving 
size:  approximately  3  oz.;  number  of 
servings  per  container:  10)  or  to  declare 
the  exact  serving  size  in  household 
measures  and  the  approximate  number 
of  servings  per  container  (e.g.,  serving 
size:  3  oz.;  number  of  servings  per 
container,  approximately  10)  (see  FDA's 
docket  90N-0165,  proposed  21  CFR  101.9 
{b)(8)(i)  and  (ii)). 

Regulations  for  the  number  of  servings 
per  package  must  be  flexible  enough  to 
accommodate  products  in  random 
weight  packages.  For  random  weight 
products  such  as  kielbasa, 
manufacturers  would  have  problems  in 
declaring  the  number  of  servings  per 
package.  As  a  means  of  addressing  this 
problem.  FSIS  is  proposing  to 
accommodate  random  weiglH  packages 
by  allowing  manufacturers  to  declare 
the  number  of  servings  per  container  as 
"varied"  provided  the  nutrition 
information  is  based  on  the  Reference 
Amount  expressed  in  ounces.  The 
'Agency  is  soliciting  comments  on 
whether  this  exception  is  a  reasonable 
provision  for  this  type  of  package. 

8.  Use  of  Serving  Size  to  Evaluate 
Nutrition  Claims.  This  issue  is  discussed 
in  detail  in  Part  VI.  Descriptors. 

VI.  Descriptors 

A.  Background 

The  Standards  and  Labeling  Division 
of  FSIS  has  issued  several  policy 
memoranda,  in  connection  with  its  label 
approval  system,  outlining  quantitative 
criteria  for  permitting  the  use  of  selected 
descriptors  such  as  "low  calorie",  "low 
sodium",  "low  fat",  and  "lean".''  For 
many  years,  the  Agency's  definition  for 
"lean",  except  as  applied  to  ground  beef, 
hamburger,  and  products  containing 
added  substances,  such  as  water  or 
extenders,  has  been  no  more  than  10 
percent  fat  content.  The  memoranda 
currently  require  at  least  a  25  percent 
reduction  from  specific  reference  points 
for  comparative  expressions  such  as 
"lower."  FSIS  also  uses  informal 
working  policies  for  descriptors  for 
some  food  constituents,  such  as 
cholesterol  in  meals  and  fiber.  FSIS  has 
no  regulatory  definitions  for  any 
descriptive  terms. 

To  alleviate  widespread  public 
confusion  associated  with  descriptors, 
the  NLEA  contains  requirements 
regarding  nutrient  content  claims.  It 
precludes,  except  for  specifies  limited 
exceptions,  the  use  of  any  nutrient 
content  term  that  characterizes  the  level 


of  any  nutrient  that  has  not  been  defined 
by  FDA  by  regulation,  and  requires  FDA 
to  define  "free",  "low",  "light "  or  "lite ". 
"reduced",  "less",  and  "high".  The 
NLEA  places  limitations  on  cholesterol, 
saturated  fat,  and  dietary  fiber  claims 
for  a  food  by  requiring  these  claims  to 
be  accompanied  by  prominent 
disclosure  of  the  food's  level  of  fat  or 
saturated  fat.  cholesterol,  and  total  fat, 
respectively,  on  the  label.  The  NLEA 
does  not  address  the  use  of  cholesterol 
claims  based  on  threshold  criteria  for  fat 
or  saturated  fat  content. 

Currently,  FDA  has  regulatory 
definitions  for  descriptors  about  calories 
and  sodium  (21  CFR  101.13  and  105.66, 
respectively):;.  On  July  19, 1990,  FDA 
published  a  tentative  final  rule,  "Food 
Labeling:  Definitions  of  the  Terms 
Cholesterol  Free,  Low  Cholesterol,  and 
Reduced  Cholesterol."  to  amend  its  food 
labeling  regulations  in  order  to  define 
and  provide  for  the  proper  use  of  these 
cholesterol  descriptors  (55  FR  29456).  In 
the  document.  FDA  tentatively  proposed 
threshold  levels  for  fat  that  establish 
conditions  for  the  use  of  cholesterol 
content  claims.  FDA  has  developed 
informal  policy  for  trial  shelf-labeling 
programs  covering  descriptors  for  fat. 
fiber,  calcium,  and  for  defining  "*  *  * 
source  of,"  such  as  "good  source  of." 
"The  Surgeon  General's  Report  of 
Nutrition  and  Health. "  issued  in  1988. 
states  that  descriptive  terms  such  as 
"low  calorie,"  in  compliance  with  FDA's 
regulations,  may  be  helpful  in  informing 
people  about  the  nutrient  content  of 
foods  and  encouraging  their  expanded 
use.* 

B.  Discussion  of  Comments  and 
Proposal 

In  the  ANPR,  FSIS  stated  that  uniform 
descriptors,  when  coupled  with  nutrition 
education  efforts,  could  facilitate  dietary 
improvement.  FSIS  anticipated  adopting 
FDA  developed  descriptors.  In  addition, 
the  ANPR  proceeded  to  state  that  the 
definitions  established  by  FDA  were 
likely  to  be  so  restrictive  that  many 
meat  and  poultry  products  would  be 
unable  to  use  these  descriptors. 
Therefore.  FSIS  suggested  establishing 
some  unique  terms  such  as  "lower"  and 
"extra  lean"  that  would  be  used  only  for 
meat  and  poultry  products  and  to 
consider  the  use  of  other  descriptors  on 
a  case-by-case  basis  under  the  prior 
*  label  approval  system. 

There  was  overwhelming  support  for 
FSIS  to  adopt  the  same  terminology  and 


'  Com^  of  these  policy  memoranda  are  available 
for  publrc  review  in  the  FSIS  Hearing  Clerks  office. 
Copies  may  be  obtained,  without  charge,  from  the 
FSIS  Hearing  Clerk. 


•  The  referenced  portion  of  this  report  is  avaiUtble 
for  public  review  in  the  FSIS  Hearing  Clerk's  Office. 
Copies  are  available,  without  charge,  from  the  FSIS 
Hearing  Clerk. 
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deHnitions  as  FDA  for  descriptors  for 
meat  and  poultry  products.  The  maiority 
of  commenters  believed  that 
inconsistencies  in  nutrient  content 
claims  between  meat  and  poultry 
products  and  all  other  foods  would 
contribute  to  consumer  confusion,  and 
could  create  barriers  to  informed  dietary 
choices. 

Many  manufacturers  ccMitendedthat  it 
was  important  for  product  lines 
containing  both  FDA  and  USDA 
regulated  products  to  be  labeled  in  a 
similar  or  identical  manner  with 
descriptive  terms  that  meet  the  same 
criteria.  They  further  stated  that 
differing  descriptor  definitions  between 
the  two  agencies  would  not  only 
confound  their  efforts  in  labeling 
conformity,  but  cause  unnecessary 
confusion  for  the  consumer  and  hinder 
any  consumer  education  e^orts. 

FSIS  agrees  that  inconsistent  use  of 
the  same  descriptive  terms  on  USDA 
and  FDA  regulated  products  could  lead 
to  consumer  confusion  and 
nonuniformity  in  the  marketplace.  FSIS 
also  acknowledges  that  different 
defmitions  would  defeat  the  purpose  of 
providing  an  effective  nutrition 
education  tool. 

Based  upon  the  review  of  the 
comments,  FSIS  is  proposing  the 
adoption  of  most  of  FDA's  proposals, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  for  21  CFR  101.13, 
Nutrient  Content  Claims — General 
Principles;  21  CFR  101.54,  Nutrient 
Content  Claims  for  "Source"  and 
•High";  21  CFR  101.56,  Nutrient  Content 
Claims  for  "Light"  or  "Lite";  21  CFR 
101.60,  Nutrient  Content  Claims  for  the 
Calorie  Content;  21  CFR  101.61.  Nutrient 
Content  Claims  for  the  Sodium  Content 
of  Foods;  21  CFR  101.62;  Nutrient 
Content  Claims  for  the  Fat.  Fatty  Acids, 
and  Cholesterol  Content  of  Foods;  and 
21  CFR  101.69.  Petitions  for  Nutrient 
Content  Claims.  In  these  documents, 
FDA  has  set  forth  proposals  required  by 
legislation  in  the  NLEA. 

FSiS  has  reviewed  the  rationale  used 
by  FDA  for  estabbshing  the  criteria  for 
the  regulations  mentioned  above  and 
agrees  with  its  approach,  as  discussed 
in  the  preamble  to  the  nutrient  content 
claims  general  principals,  petitions, 
defuiition  of  terms  proposal  (91N-0384) 
and  the  definitions  of  nutrient  content 
claims  for  the  fat,  fatty  acids  and 
cholesterol  content  of  food  proposal 
(84N-0153). 

Since  many  products  regulated  by 
FSIS  contain  descriptive  terms  in  the 
brand  name  ("brand  name"  is  a  generic 
term  FSIS  will  use  to  define  a  fanciful 
name,  trademark,  etc.).  FSiS  believes  a 
brief  discussion  to  call  attention  to  the 
use  of  descriptors  in  brand  names  is 


warranted.  If  a  brand  name  includes  a 
descriptive  term  which  has  been  defined 
by  FSIS,  the  product  must  meet  the 
definition  set  for  that  term,  and  will 
have  to  bear  an  appropriate  referral 
statement  The  referral  statement 
instructs  the  consumer  to  see  the 
appropriate  panel  for  more  nutrition 
information:  e.g.,  "See  back  panel  for 
nutrition  information." 

Nutrient  content  claims  not  defined  by 
regulation  that  appear  as  part  of  the 
brand  name  may  be  used  on  the  label  or 
in  labeling  if  they  are  not  false  or 
misleading  and  only  if  the  brand  name 
was  in  use  prior  to  November  27, 1991. 
The  Agency  specifically  solicits 
comments  on  how  best  to  determine 
when  a  term  incorporated  into  a  brand 
name  should  be  regulated  as  a  nutrient 
content  claim. 

FSIS  is  providing  a  petition  process, 
consistent  with  FDA's,  to  permit  certain 
types  of  claims,  without  requiring 
approval  by  regulation.  Such  claims 
would  include  terms  that  are  consistent 
with  a  defined  term  (synonym)  or 
implied  claims  made  as  part  of  the 
brand  name.  The  approved  synonyms 
would  appear  in  a  list  and  would  be 
updated  in  the  annual  issuance  of  the 
CFR. 

FDA  is  also  proposing  a  separate 
document  on  health  claims.  In  that 
document  FDA  states  that  it  believes 
that  the  term  "healthy"  would  be  an 
inappropriate  implied  health  claim  for 
an  individual  food  commodity.  FDA  is 
considering  the  possibility  that  the  term 
"healthy"  may  be  useful  to  the  consumer 
in  selecting  meals  that  are  helpful  in 
achieving  a  total  diet  that  conforms  to 
the  dietary  guidelines.  FDA  is  requesting 
comments  and  specific  information  on 
circumstances  under  which  the  term 
"healthy"  on  the  label  of  a  meal-type 
product  would  assist  consumers  in 
maintaining  healthy  dietary  practices.  If 
comments  persuade  FDA  that  the  term 
"healthy"  is  an  appropriate  nutrient 
content  claim  for  meal-type  products, 
and  provide  criteria  for  the  use  of  the 
term,  they  may  provide  for  the  term  in  a 
final  regulation. 

Likewise,  FSIS  is  soliciting  comments 
on  the  appropriateness  and  usefulness 
of  the  term  "healthy"  on  the  label  of  a 
meal-type  product  and  requests  specific 
information  on  the  criteria  for  the  use  of 
the  term. 

FSIS  has  compiled  the  following  list  of 
brand  names  from  labels  on  file  with  the 
Standards  and  Labeling  Division  that 
include  descriptive  terms.  Although  the 
list  is  not  all  inclusive,  the  Agency 
believes  it  is  useful  to  provide  specific 
examples  of  some  of  the  products  that 
may  be  affected: 


Brand  Frames,  Trade  Names  and  Product 
Lines  Including  Nutrient  Content  Claims 

Lean.  Light.  Natural.  Less.  Reduced.  High 

Lean  Cuisine 
Dining  Lite 
Light  Balance 

Sizzlean 

L,ean  and  Light 

Lean  &  Low 

Lean  Pockets 

Naturalean  ** 

Lite  &  Low 

Natural  Lite 

Lean  &  Free 

Lite  &  Free 

UltraLean 

Diet  Lite 

D'Lite 

deLight 

AgriLite 

Health 

Light  &  Healthy 

Hearty  &  Healthy 

Healthy  Choice 

LeMenu  Healthy 

Healthy  Request  Soups 

Weight  Watchers— Health  Watchers 

Health  Selection 

HealthCheck 

Chefs  Healthy  Entrees 

Lite  &  Healthier 

Healthy  Deli 

Health  Valley 

Health  is  Wealthy 

Featherweight  Healthy  Recipes 

Health  Menu 

Fast  &  Healthy 

Health  Watchers 

Health  Plus 

Lean  &  Healthy 

Others 

Eating  Right 

Right  Course 

Smart  Meat 

Better  For  You 

Slim  Selects 

Lil'  Salt  Brand 

Tasty  Slim  Brand  Beef 

NutraMeal 

Notra  System 

Right  For  You 

Omega — 3  Pork  Products 

Pinch  OSalt 

Diet  Center 

FDA  is  also  proposing  to  address 
terms  used  for  purposes  other  than 
making  nutrient  content  claims,  namely 
"fresh",  "natural",  and  "organic."  FSIS 
will  accept  any  comments  offered  for 
the  use  and  criteria  for  these  terms; 
however,  the  Agency  is  concentrating  its 
efforts  on  terms  that  characterize  the 
level  of  a  nutrient. 

In  the  proposed  21  CFR  101.62.  FDA 
defines  terms  that  describe  the  fat,  fatty 
acid,  and  cholesterol  content  of  food, 
provides  for  the  proper  use  of  these 
terms,  and  provides  for  the  use  of 
comparative  claims.  FDA  is  proposing  to 
require  that  fat  fatty  acid,  and 
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Brand  Niames,  Trade  Names  and  Product 
Lines  including  Nutrient  Content  Claims 

Lean.  Light.  Natural.  Less.  Reduced.  High 

Lean  Cuisine 
Dining  Lite 
Light  Balance 

Sizzlean 

Lean  and  Light 

Lean  &  Low 

Lean  Pockets 

Naturalean  ** 

Lite  &  Low 

Natural  Lite 

Lean  &  Free 

Lite  &  Free 

UltraLean 

Diet  Lite 

D'Lite 

deLight 

AgriLite 

Health 

Light  &  Healthy 

Hearty  &  Healthy 

Healthy  Choice 

LeMenu  Healthy 

Healthy  Request  Soups 

Weight  Watchers— Health  Watchers 

Health  Selection 

HealthCheck 

Chefs  Healthy  Entrees 

Lite  &  Healthier 

Healthy  Deli 

Health  Valley 

Health  is  Wealthy 

Featherweight  Healthy  Recipes 

Health  Menu 

Fast  &  Healthy 

Health  Watchers 

Health  Plus 

Lean  &  Healthy 

Others 

Eating  Right 

Right  Course 

Smart  Meat 

Better  For  You 

Slim  Selects 

Lil'  Salt  Brand 

Tasty  Slim  Brand  Beef 

NutraMeal 

Ndtra  System 

Right  For  You 

Omega — 3  Pork  Products 

Pinch  OSalt 

Diet  Center 

FDA  is  also  proposing  to  address 
terms  used  for  purposes  other  than 
making  nutrient  content  claims,  namely 
"fresh",  "natural",  and  "organic."  FSIS 
will  accept  any  comments  offered  for 
the  use  and  criteria  for  these  terms: 
however,  the  Agency  is  concentrating  its 
efforts  on  terms  that  characterize  the 
level  of  a  nutrient. 

In  the  proposed  21  CFR  101.62.  FDA 
defmes  terms  that  describe  the  fat.  fatty 
acid,  and  cholesterol  content  of  food, 
provides  for  the  proper  use  of  these 
terms,  and  provides  for  the  use  of 
comparative  claims.  FDA  is  proposing  to 
require  that  fat.  fatty  acid,  and 
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cholesterol  content  claims  comply  with 
the  provisions  of  21  CFR  101.13  as  well 
as  the  provisions  of  21  CFR  101.62.  FSIS 
has  examined  the  scientific  background, 
the  provisions  of  FDA's  proposed 
regulation,  the  use  of  defined  terms  and 
comparative  statements,  and  the 
conditions  of  use  of  defined  terms  as 
outlined  in  the  document  and  supports 
its  approach  and  justification  (see 
docket  84N-0153  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 

FSIS  realizes  that  by  adopting  FDA"s 
proposed  regulations,  a  few  defmed 
terms,  such  as  "Cholesterol  Free"  and 
"Fat  Free",  may  not  be  applicable  at  the 
present  time  to  meat  and  poultry 
products.  However,  the  Agency  believes 
the  best  approach  is  to  adopt  FDA's 
proposed  regulations  in  their  entirety  to 
minimize  confusion  and  to  provide  for 
possible  technological  advances  in  the 
future. 

Numerous  comments  from  consumers, 
health  professional  trade  organizations, 
trade  associations,  and  the  food 
industry  urged  FSIS  to  develop  unique 
descriptors  for  meat  and  poultry 
products  since  they  play  a  special  role 
in  the  diet.  There  was  overall  support 
for  the  development  of  descriptors 
unique  to  meat  and  poultry  products  to 
help  consumers  differentiate  products 
with  lower  levels  of  fat  and  cholesterol. 

A  few  comments  specifically 
addressed  the  adoption  of  the  FDA  "low 
fat"  defmition  as  excluding  many  FSIS 
regulated  products  and  not  allowing 
consumers  to  distinguish  between 
products  of  varj'ing  fat  content.  Many 
comments  supported  the  use  of  the 
terms  "lean"  and  "extra  lean"  as  unique 
descriptors  since  they  are  already  in 
use,  are  readily  identified  as 
characterizing  meat  and  poultry 
products,  and  are  distinctly  different 
from  the  terms  defined  by  FDA. 

There  was  opposition  to  establishing  a 
definition  for  the  term  "lower"  as  a 
possible  unique  descriptor  for  meat  and 
poultry  products,  as  was  suggested  in 
the  ANPR.  Comments  indicated  that  the 
descriptor  "lower"  is  too  close  to  the 
descriptor  "low"  and  could  be 
confusing. 

The  American  Heart  Association 
(AHA)  submitted  a  letter  to  FSIS  in 
response  to  the  ANPR  in  which  they 
propose  fat.  saturated  fatty  acids,  and 
cholesterol  thresholds  for  the  term 
"lean"  and  "extra  lean": 

The  term  "lean"  should  be  used  to  describe 
fresh  and  processed  cooked  meat  and  poultry 
(cut  or  ground)  that  meets  the  following 
thresholds  (representing  approximately  7% 
fat  in  raw  and  10%  fat  in  cooked  meat  by 
weight): 


Fat 

Saturated 
tatty 
acids 

Choles- 
lerol 

1  Dz.  cooked 

3  oQt.  cooked 

<3g 
<8g 

<18 
<3g 

<27mg 
<eOmg 

*  *  ■  the  term  "extra  lean"  should  be  used  to 
describe  fresh  and  processed  cooked  meat 
(cut  or  ground)  that  meet  the  following 
thresholds  (representing  approximately  5% 
fat  by  weight): 


Fat 

Saturated 
tatty 
acids 

Ctioles- 
terol 

1  oz.  cooked 

3  oz.  cooked. 

<1.4g 
<4.3g 

<0.5g 
<1.4g 

<27mg 
<60  mg 

FSIS  has  considered  these  suggested 
values  and  has  determined  that  the 
values  have  merit.  As  a  criteria  for 
establishing  nutrient  content  claims. 
FDA  based  their  calculations  on  the 
proposed  Dietary  Reference  Values 
(DR V's)  for  that  nutrient,  average  food 
consumption  servings  per  day  (16-20). 
and  dietary  guidance  recommendations. 

For  meat  and  poultry  products. 
Dietary  Guidelines  published  by  the 
Department  of  Agriculture  and  dietary 
recommendations  published  by  the 
National  Cholesterol  Education  Program 
suggest  6  oimces  of  these  products  per 
day.  or  two  3-ounce  servings. 

For  purposes  of  nutrition  labeling,  the 
value  of  75  g  has  been  proposed  as  the 
DRV  for  fat  as  discussed  in  the  FDA's 
proposed  supplemental  rule  90N-0134 
and  90N-0135.  This  value  was  derived 
from  current  dietaiy  guidelines  that  ,  , 
recommend  a  person  consume  a 
maximum  of  30  percent  of  calories  from 
fat.  which  in  a  diet  of  2.350  calories  per 
day  would  allow  for  consumption  of  a 
maximum  of  75  g  of  fat  per  day. 

The  proposed  fat  criteria  for  "lean"  is 
<8  g  per  3  ounces  of  cooked  product. 
Two  meat  and  poultry  servings  of  the 
average  16-20  servings  of  food  per  day 
would  accoimt  for  <16  g  of  fat,  or  less 
than  one-fourth  of  the  DRV  for  fat.  The 
remaining  14-18  servings  of  food,  to 
meet  the  recommendation  of  no  more 
than  75  g  DRV  for  fat.  could  contain  at 
least  59  g  of  fat. 

The  proposed  fat  criteria  for  "extra 
lean"  is  <4.3  g  per  3  ounces  of  cooked 
product.  Two  meat  and  poultry  servings 
of  the  average  16-20  servings  of  food  per 
day  would  account  for  <8.6  g  of  fat.  or 
less  than  one-seventh  of  the  DRV  for  fat. 
The  remaining  14-18  servings  of  food,  to 
meet  the  recommendation  of  no  more 
than  75  g  DRV  for  fat.  could  contain  at 
least  66.4  g  of  fat. 

For  purposes  of  nutrition  labeling,  the 
value  of  25  g  has  t>een  proposed  as  the 


DRV  for  saturated  fat.  as  discussed  in 
the  FDA's  proposed  supplemental  rule 
gON-0134  and  90N-0135.  This  value  was 
derived  from  current  dietary  guidelines 
that  recommend  a  person  consume  less 
than  10  percent  of  calories  from 
saturated  fat.  which  in  a  diet  of  2.350 
calories  per  day  would  allow  for 
consumption  of  about  25  g  of  saturated 
fat  per  day. 

The  proposed  saturated  fat  criteria  for 
"lean"  is  <3  g  per  3  ounces  of  cooked 
product.  Two  meat  and  poultry  servings 
of  the  average  16-20  servings  of  food  per 
day  would  account  for  <6  g  of  saturated 
fat,  or  less  than  one-fourth  of  the  DRV 
for  6atiu°ated  fat.  The  remaining  14-18 
servings  of  food,  to  meet  the 
recommendation  of  no  more  than  25  g 
DRV  for  saturated  fat,  could  contain  19  g 
of  saturated  fat. 

The  proposed  saturated  fat  criteria  for 
"extra  lean"  is  <1.4  g  per  3  ounces  of 
cooked  product.  Two  meat  and  poultry 
8er\'ings  of  the  average  16-20  servings  of 
food  per  day  would  account  for  <  2.8  g 
of  saturated  fat.  or  less  than  one- 
seventh  of  the  DRV  for  saturated  fat. 
The  remaining  14-18  servings  of  food,  to 
meet  the  recommendation  of  no  more 
than  25  g  DRV  for  saturated  fat.  could 
contain  22.2  g  of  saturated  fat. 

The^alue  of  300  mg  has  been 
proposeifaTthe  DRV  for  cholesterol,  as 
discussed  in  the  FDA's  proposed 
supplemental  rule.  This  value  was 
derived  from  recommendations  from  a 
wide  variety  of  public  health  groups  and 
organizations. 

The  proposed  cholesterol  criteria  for 
"lean"  and  "extra  lean"  is  <80  mg  per  3 
ounces  of  cooked  product.  Since 
cholesterol  is  only  found  in  foods  of 
animal  origin.  FSIS  believes  that  the 
same  value  for  both  terms,  with  differing 
criteria  for  the  fat  and  saturated  fat  is 
required.  Two  meat  and  poultry  servings 
of  the  average  16-20  servings  of  food  per 
day  would  account  for  <160  mg  of 
cholesterol  slightly  more  than  one-half 
of  the  DRV  for  cholesterol.  The 
remaining  14-18  servings  of  food,  to 
meet  the  recommendation  of  no  more 
than  300  mg  DRV  for  cholesterol,  could 
contain  140  mg  of  cholesterol. 

Fat,  saturated  fat  and  cholesterol  are 
not  ubiquitous  in  the  food  supply.  As 
mentioned  previously,  cholesterol  is 
only  found  in  foods  of  animal  origin,  and 
very  little  fat  and  saturated  fat  is  foimd 
in  most  fruits,  vegetables,  and  grains. 
Meat  and  poultry  provide  more  of  the 
fat,  saturated  fat.  and  cholesterol  in  the 
adult  American  diet  than  any  other  food 
group. 

Therefore.  FSIS  finds  merit  in  these 
suggested  values,  and  t)elieves  these 
numbers  recognize  the  practice  of 
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dietary  planning  in  which  a  person 
consumes  servings  of  a  variety  of  foods 
that  contain  different  levels  of  fat. 
saturated  fat,  and  cholesterol,  and  allow 
for  a  diet  that  will  meet  the  dietary 
guidelines.  FSIS  believes,  however,  that 
the  quantitative  values  should  be 
proposed  per  100  grams  of  product. 
Extrapolating  the  1  ounce  values  which 
AHA  suggested  to  100  grams  would 
yield  the  following  values: 


Fat 

Saturat- 
ed (any 

acids 

Cholesterol 

Lean 

<  10.5  a 

<4.9g 

<3.5a 
<i.eg 

<94.5mg 
<94.5  mg 

Extra  Lean 

The  values  for  the  fat  content  of  10.5 
and  4.9  grams  approximate  the  Agency's 
current  definitions  for  the  terms  "lean" 
and  "extra  lean".  Therefore,  FSIS  is 
proposing  the  above-listed  values  as  the 
definitions  for  the  terms  "lean"  and 
"extra  lean"  per  100  grams  of  product. 
FSIS  is  soliciting  comments  specifically 
on  the  appropriateness  of  these  values 
and  criteria  for  the  definitions  of  the 
terms  "lean"  and  "extra  lean". 

The  Agency  believes  that,  since  FDA's 
proposed  definitions  for  the  descriptive 
terms  "low  fat"  and  "low  cholesterol" 
are  so  restrictive,  the  unique  descriptors 
should  be  applied  to  all  meat  and 
poultry  products.  Accordingly,  the  terms 
"lean"  and  "extra  lean"  could  be  used 
as  descriptive  terms  on  multi-ingredient 
meal-type  products  as  well  as  muscle 
cuts  of  meat.  Ground  beef  and 
hamburger  would  also  be  subject  to  the 
proposed  deHnitions  for  the  terms 
"lean"  and  "extra  lean".  Currently,  FSIS 
extends  special  exception  to  ground 
beef  and  hamburger  for  the  purposes  of 
"lean"  and  "extra  lean"  labeling.  "Lean" 
and  "extra  lean"  ground  beef  and 
hamburger  can  contain  up  to  22.5 
percent  fat,  a  25  percent  reduction  from 
the  regulatory  standard  of  30  percent  fat 
for  these  products.  The  Agency  believes, 
however,  that  there  is  a  need  for 
definitions  to  be  standardized  and  that 
these  terms  should  be  applied  equally 
across  all  meat  and  poultry  foods,  with 
no  exceptions  granted. 

Many  comments  recommended  that 
FSIS  not  approve  other  descriptors  on  a 
case-by-case  basis  under  the  prior  label 
approval  process  but  establish 
definitions  through  a  petition  and 
rulemaking  process  that  would  provide 
full  opportunity  for  public  comment  and 
would  place  the  definitions  in 
regulations.  FSIS  finds  merit  in  these 
comments  and  is  proposing  a  petition 
process  to  issue  regulatory  definitions 
for  descriptors,  approve  the  use  of 
synonyms,  and  approve  the  use  of 


implied  nutrition  content  claims  in 
fanciful  names,  brand  names,  and 
trademarks. 

Descriptors  relating  to  nutrition,  other 
than  those  identified  in  this  proposal, 
would  require  approval  through  the 
Agency's  petition  process  as  set  forth  in 
this  proposal.  The  rulemaking  process 
would  furnish  the  Agency  with  the 
opportunity  to  carefully  evaluate  each 
petition,  and  allow  a  sufficient  time  for 
assessment  and  comment  periods. 

Several  comments  addressed  the  issue 

of " percent  fat  free"  claims. 

Comments  were  varied  on  this  issue.  A 
few  comments  suggested  that  the 
labeling  of  percentage  of  fat  by  weight  is 
very  deceptive  and  is  of  no  use  or  value 
to  the  consumer  in  evaluating  a  product. 

A  few  comments  suggested  that  " 

percent  fat  free"  labeling  is  a  useful  tool 
to  consumers  in  appraising  the  fat 
content  at  a  glance. 

The  Agency  believes  that " 

percent  fat  free"  claims  can  be  useful 
and  appropriate  if  used  in  the  proper 

manner.  The  " percent  fat  free" 

claims  are  generally  used  to  indicate  a 
relatively  small  amount  of  fat  in  a 
product.  The  impression  that  a  product 
contains  a  small  amount  of  fat  is  not 
necessarily  refiected  by  a  percent  fat  by 
weight  statement.  In  FDA's  proposed 
definitions  of  nutrient  content  claims  for 
the  fat.  fatty  acid,  and  cholesterol 
content  of  food  (proposed  21 CFR 

101.62).  the  issue  of  " percent  fat 

free"  claims  is  discussed.  FDA  is 
proposing  to  prohibit  the  claim  in  those 
circumstances  in  which  it  would  be 
misleading.  To  ensure  that  the  consumer 
is  not  deceived,  FDA  is  proposing  that 

" percent  fat  free"  claims  meet 

several  criteria,  discussed  in  FDA's 
docket  84N-0153.  Section  III,  B(l). 
Amount  and  Percentage  of  Nutrient 
Claims.  The  FDA  criteria  is  that  the 
product  has  to  meet  the  definition  for 
"low  fat"  and  the  label  or  labeling 
discloses  the  amount  of  total  fat  per 
serving  of  the  product.  FSIS  has 
reviewed  the  discussion  and  basis  for 
the  criteria  and  fully  agrees  with  FDA's 
rationale,  and  is  therefore  proposing  to 

adopt  FDA's  definition  for  " 

percent  fat  free"  claims. 

VII.  Compliance  and  Analytical 
Methods 

A.  Background 

As  part  of  its  prior  label  approval 
process,  FSIS  requires  manufacturers  to 
submit  analytical  data  to  support 
nutrient  values  and  content  claims  on 
food  labels.  The  Agency  processed 
approximately  180.000  requests  for  label 
approvals  in  1990.  of  which  35  to  50 
percent  contained  nutrition  information. 


FSIS  conducts  a  nutrition  labeling 
verification  program  to  ensure  the 
continued  accuracy  of  label  information 
after  initial  approval.  Under  the 
program,  manufacturers  periodically 
submit  analytical  data  on  their  products 
for  Agency  review.  FSIS  nutrition 
labeling  guidelines  for  meat  and  poultry 
products,  which  address  requirements 
for  initial  label  approval  and  continuing 
accuracy  of  labels,  are  contained  in 
Policy  Memoranda  858  and  86. 

FDA  does  not  conduct  prior  label 
approval  but  places  the  responsibility 
for  truthful  labeling  on  industry.  It  set 
forth  procedures  for  determining 
labeling  compliance  in  its  mandatory 
labeling  proposal  of  July  19. 1990  (55  FR 
29487).  These  procedures  do  not 
encompass  determinations  of 
substantial  compliance  with  the 
voluntary  labeling  program  for  fresh 
produce  and  raw  fish  as  described  in 
FDA's  proposed  rule  on  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish  (56  FR  30468).  However.  FDA 
proposed  to  exempt  raw  fruit, 
vegetables,  and  fish  from  its  compliance 
procedures  as  described  in  the  FDA 
booklet,  "Compliance  Procedures  for 
Nutrition  Labeling."  •  when  the  nutrition 
information  is  in  accordance  with  an 
FDA-accepted  data  base,  the  nutrient 
values  have  been  computed  following 
FDA  guidelines,  and  the  food  has  been 
handled  in  accordance  with  current 
good  manufacturing  practices  to  prevent 
nutrient  loss.  Label  nutrient  values 
based  on  the  FDA  procedures  give  95 
percent  assurance  that  for  each  nutrient 
contained  in  the  labeled  packages  of  a 
production  lot  from  which  samples  were 
taken,  nutrient  values  are  at  least  equal 
to,  and  no  less  than,  80  percent  of  the 
label  nutrient  value  for  protein, 
vitamins,  and  most  minerals  and  at  least 
equal  to,  and  no  more  than,  120  percent 
of  the  label  nutrient  value  for  calories, 
cholesterol,  fat,  and  sodium.  FDA  has 
accepted  a  number  of  data  bases  for  use 
in  nutrition  labeling  of  raw  fruit  and 
vegetables. 

NAS  generally  addressed  compliance 
issues  in  terms  of  the  adequacy  of 
analytical  methods  for  nutrient 
analyses.  It  recognized  that  current 
methods  of  food  analysis  do  not  permit 
precise  measurement  of  nutrient  values 
for  many  food  components  and  that  the 
limitations  of  certain  methods  hinder  the 
analytical  process  due  to  the  volume  of 
analyses  that  would  be  required  under  a 
mandatory  nutrition  labeling  scheme. 
NAS  recommended  flexibility  in 
selection  of  analytical  methods  for  label 


*  This  booklet,  is  available  for  public  review  in 
the  FSIS  Hearing  Clerk's  office. 
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FSIS  conducts  a  nutrition  labeling 
verification  program  to  ensure  the 
continued  accuracy  of  label  information 
after  initial  approval.  Under  the 
program,  manufacturers  periodically 
submit  analytical  data  on  their  products 
for  Agency  review.  FSIS  nutrition 
labeling  guidelines  for  meat  and  poultry 
products,  which  address  requirements 
for  initial  label  approval  and  continuing 
accuracy  of  labels,  are  contained  in 
Policy  Memoranda  85B  and  86. 

FDA  does  not  conduct  prior  label 
approval  but  places  the  responsibility 
for  truthful  labeling  on  industry.  It  set 
forth  procedures  for  determining 
labeling  compliance  in  its  mandatory 
labeling  proposal  of  July  19. 1990  (55  PR 
29487).  These  procedures  do  not 
encompass  determinations  of 
substantial  compliance  with  the 
voluntary  labeling  program  for  fresh 
produce  and  raw  fish  as  described  in 
FDA's  proposed  rule  on  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish  (56  FR  30468).  However.  FDA 
proposed  to  exempt  raw  fruit, 
vegetables,  and  fish  from  its  compliance 
procedures  as  described  in  the  FDA 
booklet,  "Compliance  Procedures  for 
Nutrition  Labeling,"  •  when  the  nutrition 
information  is  in  accordance  with  an 
FDA-accepted  data  base,  the  nutrient 
values  have  been  computed  following 
FDA  guidelines,  and  the  food  has  been 
handled  in  accordance  with  current 
good  manufacturing  practices  to  prevent 
nutrient  loss.  Label  nutrient  values 
based  on  the  FDA  procedures  give  95 
percent  assurance  that  for  each  nutrient 
contained  in  the  labeled  packages  of  a 
production  lot  from  which  samples  were 
taken,  nutrient  values  are  at  least  equal 
to,  and  no  less  than,  80  percent  of  the 
label  nutrient  value  for  protein, 
vitamins,  and  most  minerals  and  at  least 
equal  to,  and  no  more  than,  120  percent 
of  the  label  nutrient  value  for  calories, 
cholesterol,  fat,  and  sodium.  FDA  has 
accepted  a  number  of  data  bases  for  use 
in  nutrition  labeling  of  raw  fruit  and 
vegetables. 

NAS  generally  addressed  compliance 
issues  in  terms  of  the  adequacy  of 
analytical  methods  for  nutrient 
analyses.  It  recognized  that  current 
methods  of  food  analysis  do  not  permit 
precise  measurement  of  nutrient  values 
for  many  food  components  and  that  the 
limitations  of  certain  methods  hinder  the 
analytical  process  due  to  the  volume  of 
analyses  that  would  be  required  under  a 
mandatory  nutrition  labeling  scheme. 
NAS  recommended  flexibility  in 
selection  of  analytical  methods  for  label 
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*  This  booklet,  is  available  for  public  review  in 
the  FSIS  Hearing  Clerk's  office. 


verification  and  stated  that  "(ajlthough 
there  are  clear  merits  of  the  USDA 
system  of  label  verification  in  terms  of 
ensuring  accuracy,  management  of  the 
FDA  system  seems  much  less  costly."  It 
favored  FDA  and  USDA  certification  of 
data  bases  containing  representative 
values  for  use  in  labeling  fresh  food 
products.  The  NAS  argued  that,  if 
compliance  procedures  applied  to  the 
labeling  of  fresh  foods  required 
adherence  to  20  percent  tolerances  as 
are  currently  applied  to  the  labeling  of 
packaged  foods,  the  labeling,  in  order  to 
be  in  regulatory  compliance,  might 
grossly  distort  the  average  composition 
of  the  products. 

In  the  ANPR,  FSIS  stated  that  it 
concurred  with  FDA's  approach  to 
labeling  of  fresh  fruits  and  vegetables 
when  such  labeling  is  performed  under 
voluntary  guidelines,  and  that  it 
supported  the  NAS  recommendations  on 
use  of  representative  data  base  values 
for  labeling  of  fresh  products.  The 
Agency  also  stated  its  belief  that 
manufacturers  of  processed  products, 
when  such  products  are  subject  to 
mandatory  nutrition  labeling 
requirements,  should  certify  that 
information  submitted  on  requests  for 
nutrition  label  approval  complies  with 
FSIS  requirements.  FSIS  indicated  that  it 
assigns  each  manufacturer  the 
responsibility  for  assuring  the  validity  of 
a  product's  stated  nutrient  content  by 
stating  that  "compliance  with  nutrition 
labeling  requirements  rightfully  should 
be  ensured  by  each  establishment" 
through  its  quality  control  system, 
taking  into  account  nutrient  variability 
and  adequacy  of  testing  methods.  FSIS 
specifically  sought  comments  on 
reasonable  tolerance  levels  which  can 
reduce  costs  and  frequency  of  testing. 

B.  Discussion  of  Comments  and 
Proposal 

The  majority  of  the  comments 
received  in  response  to  the  ANPR 
regarding  compliance  and  analytical 
method  issues  addressed  the  following 
areas:  (1)  The  label  approval 
requirements  and  nutrition  labeling 
verification  program,  (2)  use  of  data 
bases  in  labeling,  and  (3)  the  tolerance 
level  compliance  parameters. 

1.  Label  Approval  and  Nutrition 
Labeling  Verification.  Most  commenters 
expressed  the  opinion  that  FSIS  should 
adopt  a  compliance  program  similar  to 
that  of  FDA.  There  was  almost  no 
support  for  either  the  submission  at  the 
time  of  initial  label  approval  of  a 
specified  number  of  analytical  results 
that  establish  the  initial  nutrient  data 
base  for  a  product  or  for  the  nutrition 
labeUng  verification  program.  The  most 
frequently  cited  reasons  for  these 


positions  were  the  high  cost  of  testing 
and  the  burden  the  requirements 
imposed. 

FSIS  maintains  that  the  manufacturer 
is  responsible  for  insuring  the  validity  of 
nutrient  content  expressed  on  the  food 
label  in  conformance  with  the 
requirements  set  forth  in  these 
regulations.  The  Agency  believes  that  its 
approach  to  inspection,  which  calls  for 
an  inspector  in  every  federally  inspected 
establishment  and  prior  approval  of 
labels  before  use,  allows  FSIS 
employees  the  opportunity  to  observe 
plant  controls  over  product  formulation 
and  processing  and  to  review  the 
nutrition  panel  and  claims  while  having 
a  product's  quantitative  ingredient 
listing  on  hand.  Therefore,  the  Agency 
concludes  that  the  requirements  for 
submission  of  laboratory  data  with 
requests  for  initial  label  approvals,  the 
submission  of  periodic  data  to  support 
the  continuing  accuracy  of  food  labels, 
and  maintenance  of  FSIS-approved 
nutrition  labeling  verification 
procedures  are  unnecessary.  Instead. 
FSIS  will  require  manufacturers  to 
maintain  records  to  support  the 
nutritional  values  on  the  nutrition  panel 
of  food  labels  and  to  make  this 
information  available  for  review  by 
Agency  personnel  upon  request.  The 
frequency  of  testing  for  nutrient  content 
to  support  nutritional  values  may  vary 
with  the  identity  of  the  nutrients  to  be 
tested,  sample  size  and  number  of 
samples,  nature  of  the  product,  and  the 
like. 

The  Agency  is  especially  concerned 
about  the  accuracy  of  nutrient  content 
claims,  such  as  "low  sodium"  and  "low 
fat",  and  percentage  labeling  on  food 
labels.  These  claims  are  very  visible 
types  of  information  that  are  often  used 
for  marketing  purposes,  may  readily 
affect  consumers'  purchasing  decisions, 
and  carry  potential  for  public  harm 
should  they  be  false.  Consequently,  the 
Agency  concludes  that,  when  labeling 
material  containing  nutrient  content 
claims  is  submitted  for  approval,  FSIS 
would  require  that  a  plant  operated 
partial  quality  control  (PQC)  program  (9 
CFR  318.4  (d)  and  (e)  and  381.145  (d)  and 
(e)]  be  established  for  the  nutrients 
which  are  the  subject  of  su^eclaims,  as 
well  as  any  other  nutrients  conditioning 
the  use  of  such  claims,  as  a  necessary 
source  of  information  in  determining 
label  compliance.  The  PQC  program  will 
provide  the  controls  and  information 
necessary  to  give  a  high  degree  of 
assurance  that  the  products  will  meet 
the  labeling  claims  and  that  the 
vambility  of  the  products  will  remain 
within  the  limits  defined  in  these 
regulations.  Monitoring  of  these  inplant 


PQC  programs  by  inspection  personnel 
will  serve  as  a  tool  to  help  to  ensure 
labeling  compliance. 

2.  Use  of  Data  Bases.  Respondents  to 
the  ANPR  voiced  almost  unanimous 
support  for  use  of  representative  data 
base  values  for  labeling  of  fresh  meat 
and  poultry  products.  Many  expressed 
the  opinion  that  use  of  data  base  values, 
either  FSIS-approved  or  private,  be 
extended  to  processed  products  as  well 
as  to  reduce  analytical  costs.  FSIS 
considers  use  of  data  base  values  for 
single-ingredient,  raw  products  (fresh) 
and  their  use  for  all  other  products  as 
two  distinct  issues. 

a.  Single  Ingredient  Products.  NAS 
recommended  that  USDA  promulgate 
regulations  that  mandate  nutrition 
labeling  for  the  20  to  30  top  items  of 
fresh/frozen  meat  and  poultry  products 
and  suggested  that  values  be  provided 
using  point-of-purchase  information 
developed  from  data  base  values.  It 
recognized  that  USDA's  National 
Nutrient  Data  Bank  (NNDB).  whose 
published  form  is  the  AH-8  series,  is  the 
authoritative  source  of  data  on  the 
nutrient  composition  of  foods  in  the 
United  States.  NAS  stated  that  USDA 
food  composition  data  are  relatively 
complete  for  a  variety  of  cuts  and 
grades  of  beef,  and  fairly  complete  for 
poultry  products,  pork  products,  lamb, 
and  veal.  Some  of  these  data  on  beef, 
fresh  pork,  and  lamb  were  used  iti 
developing  Meat  Nutri-Facts.  FSIS  is 
aware  that  information  on  beef  and 
lamb  products 4ias  been  updated  in  the 
AH-8  series  since  Meat  Nutri-Facts  was 
published;  that  pork  products  are 
currently  being  updated  using  results 
from  a  nationwide  survey  on  retail  cuts 
of  pork;  and  that  information  on  poultry 
products  is  being  updated  to  include 
new  data  developed  for  use  with  Poultry 
Nutri-Facts  and  other  research.  Many  of 
the  studies  conducted  to  generate  these 
food  composition  values  were  large  in 
scope  and  involved  the  collaborative 
efforts  of  USDA.  industry,  and 
academia.  The  Agency  accepts  the 
results  of  the  research  efforts  as 
adequately  characterizing  the  nutrient 
profiles  of  retail  cuts  of  beef  (including 
ground  beef),  fresh  pork,  lamb,  veal, 
chicken,  and  turkey.  FSIS  concludes  that 
the  representative  values  for  these  foods 
as  contained  in  the  NNDB  or  its 
published  form,  the  AH-8  series,  are 
appropriate  for  generic  labeling  of 
single-ingredient,  raw  meat  and  poultry 
products  under  the  voluntary  guidelines 
set  forth  in  these  regulations. 

FSIS  believes  that  use  of  nationally 
representative,  year-round  nutritional 
values  for  single-ingredient,  raw  meat 
and  poultry  products  will  be  of  most  use 
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in  assisting  consumers  in  maintaining 
healthy  dietary  practices.  Use  of 
representative  mean  values  averages 
out  the  nutrient  variability  of  these 
products  and  more  accurately 
represents  their  nutrient  content  over 
time.  Composite  labeling  fakes  into 
consideration  the  factors  responsible  for 
nutrient  variationsexaniplesj!fw;hich_^' 
include  quality  gradesToTbeef  and 
classes  for  turkey.  The  Agency's 
position  on  the  labeling  of  single- 
ingredient,  raw  meat  and  poultry 
products  is  supported  by  NAS  which 
reconunended  flexibility  in  the  nutrition 
information  required  for  labeling  fresh 
foods.  NAS  stated  that  "Irjegulatory 
compliance  could  be  accomplished 
through  less  stringent  regulations  that 
permit  the  use  of  representative  data 
(e.g.,  the  mean  or  the  mean  ±  one 
standard  deviation)  instead  of  the 
tolerances  currently  applied  to  nutrition 
labeling  of  packaged  food." 

As  discussed  under  the  Guidelines  for 
Voluntary  Nutrition  Labeling  elsewhere 
in  this  preamble,  representative  data 
base  values  may  be  used  for  generic 
labeling  of  single-ingredient,  raw  meat 
and  poultry  products  either  on  the  label 
of  the  product  or  through  use  of  point-of- 
purchase  materials.  FSIS  considers 
appropriate  generic  labeling  values  to  be 
those  from  the  NNDB  or  AH-8  for  the 
six  species  discussed  above.  A  list  of  45 
cuts  which  the  Agency  considers  as  the 
most  popular  cuts  that  fairly  represent 
different  anatomical  locations  of  poultry 
and  primal  cuts  of  meat  is  included 
under  the  Guidelines.  Data  for 
additional  cuts  of  the  six  species  also 
may  be  used  in  labeling.  Considering 
industry's  past  efforts  in  developing  and 
providing  nutritional  information  on 
cooked  meat  and  poultry  products 
through  the  Nutri-Facts  programs,  FSIS 
believes  it  is  appropriate  that  nutritional 
information  be  presented  on  either  a 
cooked  basis  or  a  raw  basis  for  single- 
ingredient,  raw  products  under  the 
voluntary  program.  If  information  is 
presented  on  a  cooked  basis,  the 
cooking  methods  should  be 
recommended  methods  commonly  used 
for  the  product  by  consumers  and 
should  not  add  fat,  flour,  salt,4)r  other 
ingredients  which  could  alter  nutritional 
profiles. 

FSIS  believes  that  use  of  composite 
data  is  appropriate  because  their  use 
reduces  the  burden  for  retailers  and 
provides  uniform  and  consistent  data  for 
consumers.  FDA  presents  a  detailed 
discussion,  with  which  FSIS  concurs,  of 
the  advantages  and  disadvantages  of 
the  use  of  composite  nutrient  values  in 
its  proposal  on  nutritional  labeling  of 
raw  fruits,  vegetables,  and  fish  (56  FR 


30475).  FSIS  believes  ttial  wnen 
representative  data  base  values  are 
used  on  a  label  applied  to  a  product 
which  is  also  labeled  as  a  component 
food  of  a  composite  value  as  shown  in 
AH-8,  the  representative  values  for  the 
component  food  should  be  used  instead 
of  composite  values.  Thus,  if  a  nutrition 
label  is  applied  to  a  cut  of  beef  labeled 
Choice  grade,  representative  values 
from  AH-8  for  the  appropriate  Choice 
grade  cut  as  opposed  to  values  for  the 
same  cut  designated  as  "all-grades" 
should  be  used.  Values  for  "all-grades" 
are  composite  values  derived  by 
weighting  representative  values  for 
Select,  Choice,  and  Prime  grades  for 
each  grade's  market  share.  FSIS  invites 
comments  on  the  aptness  of  this 
approach. 

The  Agency  received  several 
comments  to  the  ANPR  regarding  the 
use  of  data  for  separable  lean  of  red 
meat  and  skinless  poultry  meat,  which 
was  the  approach  used  in  the  Nutri- 
Facts  programs.  The  Agency  has  no 
evidence  to  support  the  appropriateness 
of  using  values  for  separable  lean  tissue 
instead  of  total  edible  tissue  for  red 
meat  or  values  for  skinless  poultry  meat 
instead  of  poultry  meat  with  skin. 
Therefore,  FSIS  concludes  that 
appropriate  nutritional  values  for  single- 
ingredient,  raw  meat  and  poultry 
products  are  those  for  meat  cuts  with 
external  cover  fat  at  trim  levels 
reflecting  current  market  practices  and 
for  poultry  cuts  with  skin.  The 
additional,  optional  listing  of  nutrients 
for  the  separable  lean  cuts  of  meat  and 
skinless  poultry  also  would  be 
appropriate  because  it  gives  consumers 
comparative  information  for  use  in 
deciding  to  trim  fat  from  meat  and  take 
skin  off  poultry  before  eating,  as  is 
recommended  in  the  Dietary  Guidelines 
for  Americans.  If  nutrition  labels 
bearing  representative  data  base  values 
are  applied  to  packages  of  cuts  of  meat 
or  poultry,  FSIS  believes  the  values 
selected  must  be  those  that  represent 
the  meat  or  poultry  tissues  in  the 
package,  i.e.,  values  for  a  skinless  cut  of 
poultry  must  only  be  used  on  labels  of 
packages  containing  poultry  cuts  from 
which  the  skin  has  been  removed. 

When  representative  data  base  values 
from  the  NNDB  or  AH-8  are  used  on  the 
labeling  or  labels  of  single-ingredient, 
raw  products,  FSIS  is  proposing  that 
such  products  will  not  be  subject  to 
Agency  compliance  review  as 
established  for  the  mandatory  program. 
If  a  nutrient  content  claim  is  made  on 
the  basis  of  representative  data  base 
values,  products  must  meet  the  criteria 
for  such  claims  as  set  forth  in  FSIS 
regulations  and  be  produced  under  a 


PQC  program.  These  products  will  be 
samplea  to  measure  compliance  with 
the  regulations  and  such  claims  will  not 
be  allowed  nn  the  labels  of  products 
which  fail  to  meet  the  criteria.  If 
industry  practices  change  or  FSIS 
monitoring  suggests  that  the 
representative  nutrient  values  have 
changed,  the  Agency  will  object  to  the 
use  of  claims  based  on  these  values  and 
will  work  with  USDA's  Human  Nutrition 
Information  Service  and  affected  parties 
to  update  the  representative  data  base 
values  used  for  generic  labeling  of  fresh 
products.  FSIS  does  not  discourage  the 
use  of  private  data  base  values  for 
single-ingredient,  raw  meat  and  poultry 
products.  These  are  especially  relevant 
when  producers  want  to  point  out 
unique  nutritional  characteristics  of 
their  products.  However,  products  so 
labeled  would  be  subject  to  all  of  the 
requirements  of  the  mandatory  labeling 
program  as  set  forth  in  these  regulations 
and  Agency  compliance  procedures, 
except  that  data  may  be  presented  on 
either  a  raw  or  cooked  basis.  FSIS 
beheves  this  exception  is  necessary  to 
provide  flexibility  and  to  reduce  the 
economic  impact  on  the  affected 
industry. 

b.  All  Other  Products.  As  indicated 
before,  a  number  of  commenters 
expressed  the  opinion  that  use  of  data 
base  values  be  extended  to  processed 
products  to  reduce  testing  costs.  The 
issue  is  whether  FSIS  should  continue  to 
require  that  food  labels  reflect  the 
nutrient  composition  of  the  specific 
products  as  determined  by  analysis  of 
individual  lots  of  products  or  whether 
use  of  representative  data  base  values 
could  be  substituted  for  actual  analyses. 
Likewise,  an  issue  is  whether  nutrition 
profiles  should  be  developed  for 
multicomponent  products  using 
calculations  or  recipe  programs  based 
on  data  base  values  as  a  substitute  for 
actual  analyses. 

The  Agency  is  not  convinced  that 
blanket  approval  of  the  use  of  data  base 
values  for  processed  products  with 
elimination  of  compliance  requirements 
and  review  is  warranted.  The  use  of 
data  base  values  and  calculations  is 
likely  useful  in  predicting  nutrient 
profiles,  especially  when  products  are 
reformulated,  but  such  use  as  the  sole 
basis  for  nutrition  profiles  of  individual 
food  items  may  present  a  risk  to 
manufacturers.  Generally,  data  base 
values  reflect  a  diverse  food  supply  and, 
in  many  instances,  can  only 
approximate  the  nutrient  content  of 
specific  product  samples.  Their  use, 
however,  might  result  in  decreased 
testing  costs  because  a  snjaller  numbei  / 
of  analyses  might  serve  to^^ure 
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PQC  program.  These  products  will  be 
samplea  lo  measure  compliance  with 
the  regulations  and  such  claims  will  not 
be  allowed  nn  the  labels  of  products 
which  fail  to  meet  the  criteria.  If 
industry  practices  change  or  FSIS 
monitoring  suggests  that  the 
representative  nutrient  values  have 
changed,  the  Agency  will  object  to  the 
use  of  claims  based  on  these  values  and 
will  work  with  USDA's  Human  Nutrition 
Information  Service  and  affected  parties 
to  update  the  representative  data  base 
values  used  for  generic  labeling  of  fresh 
products.  FSIS  does  not  discourage  the 
use  of  private  data  base  values  for 
single-ingredient,  raw  meat  and  poultry 
products.  These  are  especially  relevant 
when  producers  want  to  point  out 
unique  nutritional  characteristics  of 
their  products.  However,  products  so 
labeled  would  be  subject  to  all  of  the 
requirements  of  the  mandatory  labeling 
program  as  set  forth  in  these  regulations 
and  Agency  compliance  procedures, 
except  that  data  may  be  presented  on 
either  a  raw  or  cooked  basis.  FSIS 
beheves  this  exception  is  necessary  to 
provide  flexibility  and  to  reduce  the 
economic  impact  on  the  affected 
industry. 

b.  All  Other  Products.  As  indicated 
before,  a  number  of  commenters 
expressed  the  opinion  that  use  of  data 
base  values  be  extended  to  processed 
products  to  reduce  testing  costs.  The 
issue  is  whether  FSIS  should  continue  to 
require  that  food  labels  reflect  the 
nutrient  composition  of  the  specific 
products  as  determined  by  analysis  of 
individual  lots  of  products  or  whether 
use  of  representative  data  base  values 
could  be  substituted  for  actual  analyses. 
Likewise,  an  issue  is  whether  nutrition 
profiles  should  be  developed  for 
multicomponent  products  using 
calculations  or  recipe  programs  based 
on  data  base  values  as  a  substitute  for 
actual  analyses. 

The  Agency  is  not  convinced  that 
blanket  approval  of  the  use  of  data  base 
values  for  processed  products  with 
elimination  of  compliance  requirements 
and  review  is  warranted.  The  use  of 
data  base  values  and  calculations  is 
likely  useful  in  predicting  nutrient 
profiles,  especially  when  products  are 
reformulated,  but  such  use  as  the  sole 
basis  for  nutrition  profiles  of  individual 
food  items  may  present  a  risk  to 
manufacturers.  Generally,  data  base 
values  reflect  a  diverse  food  supply  and, 
in  many  instances,  can  only 
approximate  the  nutrient  content  of 
specific  product  samples.  Their  use, 
however,  might  result  in  decreased 
testing  costs  because  a  snjaller  numbei  / 
of  analyses  might  serve  to^^ure 
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applicability  of  data  base  values  to 
specific  products  or  to  corroborate  the 
accuracy  of  calculated  values  than 
would  need  to  be  performed  to  establish 
an  initial  data  base  in  the  absence  of 
such  information. 

3.  Compliance  Parameters.  The 
adequacy  of  the  80/120  tolerance  levels 
for  naturally  occurring  nutrients  was 
supported  by  most  commenters  who 
addressed  this  issue.  The  overall  theme 
of  the  responses  was  that  FSIS 
compliance  requirements  should  track 
those  of  FDA.  The  Agency  proposes  to 
retain  the  80/120  tolerance  levels,  which 
it  currently  uses,  for  naturally  occurring 
nutrients  and  to  define  these  as  Class  II 
nutrients  in  determining  compliance 
with  the  regulations.  FSIS  has  little 
experience  with  nutrients  added  in  ' 
fortified  or  fabricated  foods  unless 
specific  regulations  permit  their 
addition,  as  in  the  case  of  adding 
vitamin  A  to  margarine  {9  CFR  319.700). 
FDA  defines  such  added  nutrients  for 
purposes  of  compliance  as  Class  I 
nutrients  under  21  CFR  101.9(e)(3).  FSIS 
proposes  to  define  added  nutrients  as 
Class  I  nutrients  and  establish  tolerance 
levels  for  purposes  of  compliance  which 
are  identical  to  those  of  FDA. 

FSIS  leaves  it  to  the  company  to 
determine  label  declarations.  FSIS  will 
take  random  samples  for  checking 
compliance,  and  the  composite  values 
must  fall  within  80/120  percent  of  the 
stated  nutrient  value  in  each  case. 

FSIS  current  nutrition  labeling 
guidelines  state  that  ideally  analyses 
should  be  performed  on  a  composite  of 
12  units,  one  from  each  of  12  consecutive 
production  lots.  FDA  currently 
determines  compliance  on  12  units  taken 
one  from  each  of  12  randomly  chosen 
shipping  cases,  to  be  representative  of  a 
lot.  In  describing  how  it  will  determine 
compliance  with  its  nutrition  labeling 
requirements,  FSIS  is  proposing  that 
analyses  be  conducted  on  a  composite 
consisting  of  a  minimum  of  six  units 
selected  within  or  across  lots.  FSIS  will 
monitor  a  minimum  of  six  units  for 
compliance.  In  most  cases,  the  number 
of  samples  taken  will  be  12,  whenever  it 
is  feasible  and  not  too  costly.  However, 
for  various  products,  such  as  large 
samples  of  ham,  FSIS  believes  a 
composite  of  six  units  will  contribute  to 
cost  and  logistical  efficiency.  The 
Agency  believes  that  wi^in  lot  sampling 
within  an  establishment  and  across  lot 
sampling  outside  an  establishment  are 
both  valuable  options.  FSIS  personnel 
will  not  be  limited  to  collection  of 
samples  during  production  of  products 
at  an  establishment.  They  will  have  the 
added  flexibility  to  draw  samples  at  the 
wholesale  and  retail  levels. 


The  USDA  methodology  and 
procedures  used  to  determine 
compliance  with  the  regulations  are 
those  approved  by  the  Administrator  in 
accordance  with  the  "Chemistry 
Laboratory  Guidebook."  If  the 
Department  does  not  have  an  analytical 
method  approved  by  the  Administrator 
in  each  case,  it  shall  determine 
compliance  using  methods  prescribed  in 
the  current  edition  of  the  Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists  (AOAC), 
or  those  specified  under  21  CFR  101.9(c) 
when  neither  USDA  nor  AOAC  methods 
are  available.  If  the  use  of  a  method  will 
result  in  a  significant  (10  percent  or 
greater)  under  representation  of  caloric 
value  or  misrepresentation  of  an 
available  nutrient  (e.g.,  mono-  and 
diglycerides  are  not  detected  with  the 
AOAC  methods  for  fat),  such  that  the 
nutrients  whose  intakes  should  be 
limited  appear  to  be  present  at  lower 
levels  than  is  actually  the  case,  then  a 
more  appropriate  method  of  analysis 
should  be  used.  This  concern  raised 
about  the  applicabihty  of  methods  in 
certain  circumstances  is  discussed 
further  in  FDA's  mandatory  labeling 
proposal  of  July  19. 1990.  USDA  is  also 
concerned  about  the  analytical 
methodologies  for  sugars  and  concurs 
with  FDA's  discussion  of  the  problems 
as  presented  in  the  same  proposal.  Both 
the  FDA  and  FSIS  proposed  definitions 
for  sugars  include  tri-  and 
tetrasaccharides;  however,  the  widely 
used  laboratory  methods  employing  high 
performance  liquid  chromatography 
measure  mono-  and  disaccharides.  This 
poses  a  compliance  problem  because 
there  is  no  AOAC  laboratory  method  to 
measure  tri-  and  tetrasaccharides.  FSIS 
seeks  comments  on  appropriate  methods 
for  the  analysis  of  sugars  as  they  are 
defined  in  these  proposed  regulations. 

In  the  event  that  FSIS  employees, 
through  FSIS  monitoring  of  samples, 
determine  that  products  do  not  meet  the 
compliance  parameters  set  forth  in  these 
proposed  regulations,  the 
establishments  would  be  notified  to  take 
whatever  corrective  actions  are 
necessary  for  the  nutrient  content  of  a 
subsequent  production  to  be  in 
accordance  with  labeling  declarations. 
Failure  to  provide  a  response  within  30 
days  may  cause  approval  to  use  the 
labeling  material  in  official 
establishments  to  be  withdrawn.  Before 
approval  to  use  a  labeling  material  is 
finally  withdrawn  by  the  Administrator, 
the  affected  establishment  would  be 
given  notice  and  the  opportunity  to 
present  its  views  to  the  Administrator  in 
accordance  with  the  applicable  rules  of 
practice  as  established  in  9  CFR  335.12. 
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VIII.  Health  Messages 

FSIS  does  not  permit  health  claims, 
i.e.,  those  explicitly  linking  food 
attributes  to  disease  or  health-related 
conditions.  However.  sfSIS  does  permit 
the  inclusion  on  label8)pf  health 
recommendations  from  authoritative 
sources  such  as  the  National  Cholesterol 
Education  Program  and  references  on 
how  a  food  can  fit  into  general 
recommendations  for  a  total  diet. 

The  NLEA  requires  FDA  to  adopt 
health-claim  regulations  prohibiting 
health  claims  for  foods  which  FDA 
determines  to  contain  any  nutrient  in  an 
amount  that  increases  the  risk  of 
persons  in  the  general  population  to  a 
diet-related  disease,  taking  into  account 
the  contribufion  of  the  fsod  in  the  daily 
dieL 

On  February  13. 1990,  FDA  published 
a  repropos^l  on  health  messages  and 
label  statements  to  protect  consumers 
from  false  oi^isleading  health  claims 
and  to  ensure  provisions  of  accurate 
information  (55  FR  5176).  The  health 
claims  issue  is  still  under  study  by  FDA 
and  FSIS.  Upon  completion  of  these 
studies.  FSIS  will  publish  a  separate 
proposed  regulation  on  health  claims  in 
line  with  FDA's  proposal. 

IX.  Format 

The  format  in  which  nutrition  labeling 
is  presented  is  an  important  topic  being 
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investigated  by  FDA  ami  the  industry. 
FDA  has  initiated  a  ptio\  program  to  test 
alternative  nutrition  label  fonnafs.  FDA 
experts  will  use  the  results  of  this 
program  to  propose  changes  to  the 
format  of  the  nutrition  labol.  FSIS  is 
vworking  closely  with  FDA  to  ensure  that 
the  same  format  will  Im  used  by  both 
agencies. 

FDA's  preliminary  review  of 
comments  received  on  the  mandatory 
nutrition  labeling  and  RDl/DRV 
proposal  indicate  a  great  consumer 
interest  in  having  reference  values 
become  a  part  of  nutrition  labeling.  FDA 
believes  that  the  use  of  the  DRV's  will 
help  meet  the  1990  amendments  and  is 
therefore  proposing  to  make  them 
mandatory  in  some  form.  In  the  interest 
of  harmonization,  FSIS  is  also  proposing 
to  make  the  DRV's  mandatory.  How 
they  will  be  expressed  within  nutrition 
labeling  and  in  what  form  is  the  subject 
of  further  format  research.  FSIS  will 
propose  a  nutrition  label  format  in  a 
separate  document  after  the  results  of 
current  studies  are  received. 

X.  Food  Ingredients  and  Standards  of 
tdentity 

In  the  ANPR,  FSIS  addressed  its  belief 
that  concerns  relating  to  ingredients  and 
standards,  which  currently  attract  the 
most  attention,  include  possibly 
incomplete  ingredient  statements  on 
packaged  products,  including 
standardized  foods:  the  impact  of  "and/ 
or~  labeling  of  fats  and  oils  on 
consumers'  ability  to  judge  the  amount 
of  saturated  fat  in  a  product;  and  the 
concern  that  existing  food  standards 
may  impede  development  of  substitute 
products  that  are  lower  in  calories,  fat, 
cholesterol,  and  sodium.  Since  FSIS 
requires  full  ingredient  labeling  on  all 
meat  and  poultry  products,  including 
standardized  products,  this  issue  may 
not  present  a  problem  for  the  labeling  of 
meat  and  poultry  products. 

The  Agency  believes  that  concerns 
about  disjunctive  labeling  of  fats  and 
oils  can  be  resolved  by  proper  tabeling 
of  saturated  fat.  Because  USDA 
stamlards  of  identity  and  composition 
do  not  require  minimum  fat  contents, 
development  of  products  with  desirable 
characteristics  is  not  hampered  by 
minimum  fat  criteria.  However,  levels 
for  minimum  amounts  of  meat  and 
poultry  are  a  part  of  most  standards. 
These  criteria  protect  consumers  against 
economic  fraud  and  dilution  of 
beneficial  micronutrients  and  protein 
expected  in  certain  products.  Due  to  the 
shift  of  concern  from  problems 
connected  to  underconsumption  to  those 
associated  with  overconsum.ption  of 
certain  food  components  such  as  fat, 
FSIS  plans  to  reassess  this  matter  after 


completing  its  rulemaking  on  nutrition 
labeling. 

XI.  Prior  Label  Approval 

FSIS  requires  that  all  labels  proposed 
for  use  on  meat  and  poultry  products  be 
approved  under  the  Agency's  prior  label 
approval  process  before  their  use  on 
such  products.  Conversely,  FDA  docs 
not  administer  a  prior  label  approval 
system,  but  monitors  labeling  of  other 
foods  primarily  through  periodic 
surveillance  at  the  marketplace. 

Concerns  have  been  expressed  by 
various  affected  parties  as  to  the 
divergence  between  FSIS  and  FDA 
regarding  the  monitoring  of  labeling 
compliance.  As  a  result,  efforts  are 
underway  to  assess  the  Agency's  prior 
label  approval  process  in  terms  of 
internal  management,  organizational 
structure,  and  program  effectiveness. 
The  Department  has  commissioned  an 
evaluation  of  all  aspects  of  FSlS's 
organization  and  management  systems, 
including  prior  label  approval,  and  their 
ability  to  assure  a  safe,  wholesome 
supply  of  meat  and  poultry  to 
consumers.  The  evaluation  will  include 
alternatives  which  could  increase  the 
Agency's  effectiveness  and  efficiency. 
Results  of  this  evaluation  will  provide 
FSIS  the  information  necessary  to 
consider  possible  changes  in  the  prior 
label  approval  process. 

FSIS  has  also  initiated  a  plan  to 
modernize  internal  systems  and 
procedures  for  the  prior  label  approval 
process.  Every  aspect  of  prior  label 
approval  is  being  assessed  to  identify 
those  areas  where  modifications  may  be 
made  to  facilitate  a  more  efficient  label 
process  while  responding  to  consumers' 
demand  for  more  infonnative  labels. 

If  adopted,  this  nutrition  labeling 
rulemaking  would  require  the  labels  for 
meat  and  poultry  products,  except  single 
ingredient,  raw  products  and  products 
used  for  further  processing,  to  be  revised 
and  submitted  for  review  by  the  Agency. 
FSIS  acknowledges  the  significant 
economic  impact  that  would  he  imposed 
upon  the  affected  meat  and  poultry 
industry,  as  well  as  the  need  for 
substantive  resources  from  the  Agency 
to  review  all  such  revised  labels. 

FSIS  is  interested  in  receiving 
comments  through  this  rulemaking 
proceeding  as  to  whether  modifications 
should  be  made  to  the  Agency's  label 
approval  process  and.  if  so.  how  such 
changes  should  be  accomplished.  FSIS  is 
also  seeking  comments  on  whether  the 
prior  approval  process  should  be 
eliminated.  Such  comments  would  assist 
FSIS  in  its  assessment  of  label 
procedures. 


XII.  Implementation 

The  NLEA  mandates  deadlines  for 
FDA's  publication  and  implementation 
of  mandatory  nutrition  labeling 
regulations.  The  implementation  dale, 
except  for  a  few  exceptions,  set  by  the 
NLEA  for  mandatory  nutrition  labeling 
and  health  ckjjms  is  May  1993.  In  order 
to  provide  consumers  with  a  complete 
nutrition  labeling  program,  FSIS  plans  to 
follow  FDA's  mandated  timeframe. 

FSIS  also  examined  several 
alternative  implementation  timeframes 
for  companies  complying  with  the 
nutrition  labeling  regulations  and  the 
costs  associated  with  each.  The 
compliance  periods  examined  were  6, 
12.  and  24  months  with  single-  and 
multi-analytical  tests  per  product.  The  - 
results  indicate  that  the  longer  the 
compliance  period,  the  lower  the  per- 
company  compliance  costs.  (Refer  to  the 
Preliminary  Regulatory  Impact  Analysis 
for  further  discussion  on  compliance 
costs.)  FSIS  is  interested  in  receiving 
comments  from  industry  concerning  the 
implementation  period  for  the  nutrition 
labeling  regulation. 

FSIS  also  seeks  comments  on  whether 
companies  should  be  permitted  to  use 
existing  labels,  especially  those  labels 
containing  nutrition  information,  for 
some  period  of  time  beyond  the 
implementation  date  in  order  to  exhaust 
existing  label  inventory. 

•  Within  6  months  of  the  publication  of 
this  document.  FSIS  intends  to  publish  a 
notice  in  the  Federal  Register 
announcing  the  intended 
implementation  date. 

Proposal 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  proposing  to  amend  9 
CFR  parts  317.  320.  and  381  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  read  as 
follows: 

List  of  Subjects 

19  CFR  Part  317 

Food  labeling.  Meat  inspection. 
9  CFR  Part  320  > 

Reporting  and  recordkeeping. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping. 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  2t  U.aC  601-695;  7  CFR  2.17, 

ass. 
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The  NLEA  mandates  deadlines  for 
FDA's  publication  and  implementation 
of  mandatory  nutrition  labeling 
regulations.  The  implementation  date, 
except  for  a  few  exceptions,  set  by  the 
NLEA  for  mandatory  nutrition  labeling 
and  health  dmims  is  May  1993.  In  order 
to  provide  consumers  with  a  complete 
nutrition  labeling  program,  FSIS  plans  to 
follow  FDA's  mandated  timeframe. 

FSIS  also  examined  several 
alternative  implementation  timeframes 
for  companies  complying  with  the 
nutrition  labeling  regulations  and  the 
costs  associated  with  each.  The 
compliance  periods  examined  were  6, 
12,  and  24  months  with  single-  and 
multi-analytical  tests  per  product.  The  - 
results  indicate  that  the  longer  the 
compliance  period,  the  lower  the  per- 
company  compliance  costs.  (Refer  to  the 
Preliminary  Regulatory  Impact  Analysis 
for  further  discussion  on  compliance 
costs.)  FSIS  is  interested  in  receiving 
comments  from  industry  concerning  the 
implementation  period  for  the  nutrition 
labeling  regulation. 

FSIS  also  seeks  comments  on  whether 
companies  should  be  permitted  to  use 
existing  labels,  especially  those  labels 
containing  nutrition  information,  for 
some  period  of  time  beyond  the 
implementation  date  in  order  to  exhaust 
existing  label  inventory. 

Within  6  months  of  the  publication  of 
this  document,  FSIS  intends  to  publish  a 
notice  in  the  Federal  Register 
announcing  the  intended 
implementation  date. 

Proposal 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  317,  320,  and  381  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  read  as 
follows: 

List  of  Subjects 

19  CFR  Part  317 

Food  labeling.  Meat  inspection. 
9  CFR  Part  320  j 

Reporting  and  recordkeeping. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping. 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

t.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  2t  VS.C.  801-695;  7  CFR  2.17, 
&55. 
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2.  Part  317  would  be  amended  by 
redesignating  the  current  §  i  317.1 
through  317.24  as  subpart  A — General, 
ind  by  adding  a  new  subpart  B — 
Mutrition  Labeling  to  read  as  follows: 

Subpart  A— General 

36C. 

n7.1-317.24 

»  •  *  *  * 

Subpart  B— Nutrition  Labeling 

)17.300    Nutrition  labeling  of  meat  products. 

J17.301    (Reserved) 

317.302    Location  of  nutrition  information. 

J17.303-317.307    [Reserved] 

317.308    Labeling  of  meat  products  with 

number  of  servings. 
J17.309    Nutrition  label  content. 
J17.310    (Reservedl 
M7.311    [Reservedl 

317.312  Reference  amounts  customarily 
consumed  per  eating  occasion. 

317.313  Nutrient  content  claims:  general 
principles. 

317.314-317.342    (Reserved! 

317.343  SigniHcant  participation  for 
voluntary  nutrition  labeling. 

317.344  IdentiHcation  of  major  cuts  of  meat 
products. 

317.345  Guidelines  for  voluntary  nutrition 
labeling  of  single-ingredient,  raw 
products. 

317.346-317.353    [Reserved] 

317.354  Nutrient  content  claims  for  "source** 
and  "high". 

317.355  [Reserved] 

317.356  Nutrient  content  claims  for  "light" 
or  "lite". 

317.357-317.359    [Reserved] 

317.360  Nutrient  content  claims  for  calorie 
content. 

317.361  Nutrient  content  claims  for  sodium 
content. 

317.362  Nutrient  content  claims  for  fat,  fatty 
acids,  and  cholesterol  content  of  meat 
products. 

317.363-317.368    [Reserved] 

317.369    Petitions  for  nutrient  content  claims. 

317.370-317.379    (Reserved] 

317.380    Label  statements  relating  to 

usefulness  in  reducing  or  maintaining 

body  weight. 
317.381-317.399    [Reserved] 
317.400    Exemption  from  nutrition  labeling. 

Subpart  B— Nutrition  Labeling 

9317.300    Nutritlonlabeling  of  meat 
products. 

(a)  Nutrition  labeling  shall  be 
provided  for  all  meat  products,  except 
single-ingredient,  raw  products,  in 
accordance  with  the  requirements  of 

§  317.309,  unless  the  product  is  used  for 
further  processing  as  provided  in 
S  317.400  of  this  subpart. 

(b)  Nutrition  labeling  may  be  provided 
for  single-ingredient,  raw  meat  products 
in  accordance  with  the  requirements  of 
S  317.309  and  S  317.345.  Significant 
participation  in  voluntary  nutrition 
labeling  shall  be  measured  by  the 


Agency  in  accordance  wHh  §§  317.343 
and  317.344  of  this  subpart. 

§317.301    (Reserved] 


"-A 


S  317.302    Location  of  nutrition   f^  / 

Information.  f  / 

(a)  Nutrition  information  on  ^4ah«f  of 
packaged  meat  products  shall  appear  on 
the  label's  principal  display  panel  or  on 
the  information  panel,  except  as 
provided  in  paragraph  (b]  of  this  section. 

(b)  Nutrition  labeling  information  for 
individually  wrapped  packages  of  meat 
products  of  less  than  Vi  ounce  net 
weight  and  products  packaged  in  other 
than  consumer-size  packages  may  be 
shown  at  a  location  other  than  on  the 
product  label,  provided  that  the  labels 
for  these  products  bear  no  nutrition 
claims.  In  lieu  of  on  the  product  label, 
nutrition  information  may  be  displayed 
as  follows: 

(1)  Product  label  inserts,  as  provided 
in  §  317.4(c],  and 

(2)  Point  of  purchase  information 
supplied  by  the  manufacturer. 

§§317.303-317.307    [Reserved] 

§317.308    labeling  of  meat  products  with 
number  of  servings. 

The  label  of  any  package  of  a  meat 
product  that  bears  a  representation  as  to 
the  number  of  servings  contained  in 
such  package  shall  meet  the 
requirements  of  §  317.2(h)(10]. 

§317.309    Nutrition  label  content 

(a](l]  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  or,  where  the 
product  is  customarily  not  consumed 
directly,  to  a  portion,  as  defmed  in  21 
CFR  101.9(b)  (1)  through  (3)  and  21  CFR 
101.9(b]  (5)  through  (8). 

(2)  The  declaration  of  nutrient  and 
product  component  content  shall  be  on 
the  basis  of  the  product  "as  packaged" 
for  all  products,  except  that  single- 
ingredient,  raw  products  may  be 
declared  on  the  basis  of  the  product  "as 
consumed"  as  set  forth  in 

§  317.345(a)(1).  In  addition  to  the 
required  declaration  on  the  basis  of  "as 
packaged"  for  products  other  than 
single-ingredient,  raw  products,  the 
declaration  may  also  be  made  on  the 
basis  of  "as  consumed." 

(3)  Another  column  of  figures  may  be 
used  to  declare  the  nutrient  and  product 
component  information  on  the  basis  of 
100  grams  or  100  milliliters  of  the 
product.  This  information  shall  be 
shown  as  required  in  paragraph  (a)(2)  of 
this  section. 

(b)  The  declaration  of  nutrition 
information  on  the  label  shall  contain 
the  following  information,  except  for 
that  which  is  identified  as 


"VOLUNTARY"  or  for  those  meat 
products  where  an  abbreviated  format 
must  be  used  as  provided  for  in 
paragraph  (e)  of  this  section. 
Information  shall  be  presented  in  the 
following  order,  using  the  headings, 
specified  and  displayed  with  equal  type 
size  under  the  overall  heading  of 
"NUTRITION  INFORMATION  PER 
SERVING  (PORTION)."  Alternatively, 
the  terms  "PER  SERVING  (PORTION)" 
may  be  placed  directly  below  the  terms 
"NUTRITION  INFORMATION." 
Definitions,  units  of  measure, 
increments  for  declaring  values,  and 
methods  of  calculation  shall  be  in 
accordance  with  21  CFR  101.9(c)  (1) 
through  (10). 

(1)  "Serving  (portion)  size", 

(2)  "Servings  (portions)  per 
container", 

(3)  "Caloric  content"  or  "Calories", 
(i)  "Calories  from  total  fat", 

(ii)  "Calories  from  saturated  fat". 
"Calories  from  unsaturated  fat", 
"Calories  from  total  carbohydrate",  and 
"Calories  from  protein"  (VOLUNTARY), 

(A)  "Calories  from  saturated  fat"  or 
"Calories  from  saturated", 

(B)  "Calories  from  unsaturated  fat"  or 
"Calories  from  unsaturated", 

(C)  "Calories  from  total 
carbohydrate", 

(D)  "Calories  from  protein", 

(4)  "Total  fat  content"  or  "Total  fat", 
(i)  "Saturated  fat  content".  "Saturated 

fat",  or  "Saturated", 

(ii)  "Unsaturated  fat  content", 
"Unsaturated  fat",  or  "Unsaturated" 
(VOLUNTARY), 

(A)  "Polyunsaturated  fat"  or 
"Polyunsaturated", 

(B)  "Monounsaturated  fat"  or 
"Monounsaturated", 

(5)  "Cholesterol  content"  or 
"Cholesterol", 

(6)  "Total  carbohydrate  content"  or 
"Total  carbohydrate", 

(i)  "Complex  carbohydrate  content"  or 

"Complex  carbohydrate", 
(ii)(A)  "Sugars  content"  or  "Sugars", 
(B)  "Sugar  alcohol  content"  or  "Sugar 

alcohol"  (VOLUNTARY), 

(7)  "Dietary  fiber  content"  or  "Dietary 
fiber", 

(i)  "Soluble  and  insoluble  fiber" 
(VOLUNTARY), 

(A)  "Soluble  fiber". 

(B)  "Insoluble  fiber", 

(ii)  'Total  dietary  fiber."  "soluble 
dietary  fiber",  and  "insoluble  dietary 
fiber  content", 

(8)  "Protein  content"  or  "Protein", 
(i)  A  statement  of  the  corrected 

amount  of  protein  per  serving  calculated 
as  a  percentage  of  the  Reference  Daily 
Intake  (RDI)  for  protein  and  expressed 
as  "Percent  of  Daily  Value", 


/ 


I 
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(ii)  The  "Corrected  amount  of  protein 
(gram)  per  serving  (portion)",  and 

(iii)  For  the  purpose  of  labeling  with  a 
percent  of  the  RDI.  a  value  of  50  grams 
of  protein  shall  be  the  ROI  for  adults 
and  children  4  or  more  years  of  age.  16 
grams  of  protein  for  children  less  than  4 
years  of  age,  and  14  grams  of  protein  for 
infants. 

(9)  "Sodium  content"  or  "S<idium". 

(10)  "Potassium  content"  or 
"Potassium"  (VOLUNTARY). 

(11)  Under  the  heading  "Percent  of 
Daily  Value":  A  statement  of  the  amount 
per  serving  (portion)  of  the  vitamins  and 
minerals  expressed  as  a  percent  of  the 
ROI.  in  accordance  with  21  CFR 
101.9(c)(ll),  and 

(12)  "Nutrition  Profile"  in  accordance 
with  21  CFR  101.9(c}(12). 

(c)  IReservedl  i 

{d)(l)  If  a  product  consists  of  I 

assortments  of  meat  products  (e.g., 
variety  packs)  in  the  same  package, 
nutrient  content  shall  be  expressed  on 
the  entire  package  contents  or  on  each 
individual  product. 

(2)  If  a  product  is  commonly  combined 
with  other  ingredients  or  is  cooked  or 
otherwise  prepared  before  eating,  and 
directions  for  such  combination  or 
preparations  are  provided,  another 
column  of  figures  may  be  used  to 
declare  the  nutrient  contents  on  the 
basis  of  the  product  as  consumed  for  the 
product  alone  (e.g.,  a  cream  soup  mix 
may  be  labeled  with  one  set  of  Daily 
Values  for  the  dry  mix  (per  serving),  and 
another  set  for  the  serving  of  the  final 
soup  when  prepared  (e.g.,  per  serving  of 
cream  soup  mix  and  1  cup  of  vitamin  D 
fortified  whole  milk)):  Provided,  That, 
the  type  and  quantity  of  the  other 
ingredients  to  be  added  to  the  product 
by  the  user  and  the  specific  method  of 
cooking  and  other  preparation  shall  be 
specified  prominently  on  the  label. 

(e)  The  .ibbreviated  format  shall  be  in 
accordance  with  21  CFR  101.9(f)  (1) 
through  (4). 

(f)  The  Reference  Daily  Intakes  and 
Daily  Reference  Values  used  shall  be  in 
accordance  with  21  CFR  101.9(c)(8)  (i) 
and(iii).  ll(iv],  and(12)(i). 

(g)  Compliance  with  this  section  shall 
be  determined  as  follows: 

(1)  A  production  lot  is  that  product 
from  one  production  shift.  Alternatively. 
a  collection  of  primary  containers  or 
units  of  the  same  size,  type,  and  style 
produced  under  conditions  as  nearly 
uniform  as  possible,  designated  by  a 
common  container  code  or  marking, 
constitutes  a  lot. 

(2)  The  sample  for  nutrient  analysis 
shall  consist  of  a  composite  of  a 
minimum  of  six  finished  production 
units,  one  from  each  of  six  production 
lots.  Alternatively,  the  sample  for 


nutrient  analysis  shall  consist  of  a 
composite  of  a  minimum  of  six 
subsamples  (consumer  units),  each 
taken  from  a  randomly  chosen  shipping 
case,  to  be  representative  of  a  lot. 
Composites  shall  be  analyzed  by 
appropriate  methods  and  procedures 
used  by  the  Department  for  each 
nutrient  in  accordance  with  the 
"Chemistry  Laboratory  Guidebook,"  or, 
if  no  USDA  method  is  available  or 
appropriate  in  each  case,  by  appropriate 
methods  for  each  nutrient  in  accordance 
with  the  1990  edition  of  the  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists" 
(AOAC),  15th  ed.,  which  is  incorporated 
by  reference,  unless  a  particular  method 
of  analysis  is  specified  in  21  CFR 
101.9(c),  or,  if  no  USDA,  AOAC.  or 
specified  method  is  available  and 
appropriate,  by  other  reliable  and 
appropriate  analytical  procedures. 
Copies  of  the  AOAC  Methods  are 
available  from  the  Association  of 
Official  Analytical  Chemists.  2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201. 

(3)  Two  classes  of  nutrients  are 
defined  for  purposes  of  compliance: 

(i)  Class  I.  Added  nutrients  in  fortified 
or  fabricated  foods;  and 

(ii)  Class  II.  Naturally  occurring 
(indigenous)  nutrients.  If  any  ingredient 
which  contains  a  naturally  occurring 
(indigenous)  nutrient  is  added  to  a  food, 
the  total  amount  of  such  nutrient  in  the 
final  food  product  is  subject  to  Class  II 
requirements  unless  the  same  nutrient  is 
also  added. 

(4)  A  product  with  a  label  declaration 
of  a  vitamin,  mineral,  protein,  total 
carbohydrate,  complex  carbohydrate, 
dietary  fiber,  unsaturated  fat,  or 
potassium  shall  be  deemed  to  be 
misbranded  under  section  l(n)  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601(n)(l))  unless  it  meets  the  following 
requirements: 

(i)  Class  I  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat.  or  potassium.  The  nutrient  content 
of  the  composite  is  at  least  equal  to  the 
value  for  that  nutrient  declared  on  the 
label. 

(ii)  Class  II  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat  or  potassium.  The  nutrient  content  of 
the  composite  is  at  least  equal  to  80 
percent  of  the  value  for  that  nutrient 
declared  on  the  label:  Provided,  That  no 
regulatory  action  will  be  based  on  a 
determination  of  a  nutrient  value  which 
falls  below  this  level  by  a  factor  less 
than  the  variability  generally  recognized 
for  the  analytical  method  used  in  that 
product  at  the  level  involved. 


(5)  A  product  with  a  label  declaration  . 
of  calories,  sugars,  total  fat.  saturated      | 
fat,  cholesterol,  or  sodium  shall  be 
misbranded  under  section  l(n)  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601(n)(l))  if  the  nutrient  content  of  the 
composite  is  greater  than  20  percent  in 
excess  of  the  value  for  that  nutrient 
declared  on  the  label. 

(6)  The  amount  of  a  vitamin,  mineral, 
protein,  total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat,  or  potassium  may  vary  from  the 
labeled  amounts  within  good 
manufacturing  practice. 

(7)  The  management  of  the 
establishment  must  maintain  records  to 
support  the  validity  of  nutrient 
declarations  contained  on  product 
labels.  Such  records  shall  be  made 
available  to  the  inspector  or  any  duly 
authorized  representative  of  the  Agency 
upon  request. 

(8)  A  prerequisite  for  obtaining 
approval  for  labeling  containing  nutrient 
content  claims  as  defined  in  these 
regulations  is  that  an  establishment  has 
an  approved  partial  quality  control 
program  as  provided  in  §  318.4(d)  to 
result  in  compliance  with  these 
provisions. 

(9)  The  compliance  provisions  set 
forth  in  paragraph  (g)  (1)  through  (7)  of 
this  section  shall  not  apply  to  single- 
ingredient,  raw  meat  (including  ground 
beef)  products,  including  those  that  have 
been  previously  frozen,  when  nutrition 
labeling  is  based  on  the  most  current 
representative  data  base  values 
contained  in  USDA's  National  Nutrient 
Data  Bank  or  its  published  form,  the 
Agriculture  Handbook  No.  8  series. 

(h)  Nutrition  information  provided  by 
a  manufacturer  or  distributor  directly  to 
professionals  (e.g.,  physicians, 
dietitians,  and  educators)  may  vary  from 
the  requirements  of  this  section,  but 
shall  also  contain  or  have  attached  to  it 
the  nutrition  information  as  required  by 
this  section. 

§317.310    I  Reserved] 

§317.311    I  Reserved! 

§  3 1 7.3 1 2    Reference  amounts  customariiy 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  (portion)  sizes  set  forth  in 
paragraph  (b)  of  this  section  are  found 
in  21  CFR  101.12  (a)  through  (g).  except 
paragraph  (b). 

(b)  The  following  Product  Categories 
and  Reference  Amounts  shall  be  used  as 
the  basis  for  determining  serving  sizes 
for  specific  products: 
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(5)  A  product  with  a  label  declaration  . 
of  calories,  sugars,  total  fat,  saturated      | 
fat,  cholesterol,  or  sodium  shall  be 
misbranded  under  section  l{n)  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601(n)(l))  if  the  nutrient  content  of  the 
composite  is  greater  than  20  percent  in 
excess  of  the  value  for  that  nutrient 
declared  on  the  label. 

(6)  The  amount  of  a  vitamin,  mineral, 
protein,  total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat,  or  potassium  may  vary  from  the 
labeled  amounts  within  good 
manufacturing  practice. 

(7)  The  management  of  the 
establishment  must  maintain  records  to 
support  the  validity  of  nutrient 
declarations  contained  on  product 
labels.  Such  records  shall  be  made 
available  to  the  inspector  or  any  duly 
authorized  representative  of  the  Agency 
upon  request. 

(8)  A  prerequisite  for  obtaining 
approval  for  labeling  containing  nutrient 
content  claims  as  defined  in  these 
regulations  is  that  an  establishment  has 
an  approved  partial  quality  control 
program  as  provided  in  §  318.4(d)  to 
result  in  compliance  with  these 
provisions. 

|9)  The  compliance  provisions  set 
forth  in  paragraph  (g)  (1)  through  (7)  of 
this  section  shall  not  apply  to  single- 
ingredient,  raw  meat  (including  ground 
beef)  products,  including  those  that  have 
been  previously  frozen,  when  nutrition 
labeling  is  based  on  the  most  current 
representative  data  base  values 
contained  in  USDA's  National  Nutrient 
Data  Bank  or  its  published  form,  the 
Agriculture  Handbook  No.  8  series. 

(h)  Nutrition  information  provided  by 
a  manufacturer  or  distributor  directly  to 
professionals  (e.g.,  physicians, 
dietitians,  and  educators)  may  vary  from 
the  requirements  of  this  section,  but 
shall  also  contain  or  have  attached  to  it 
the  nutrition  information  as  required  by 
this  section. 

§317.310    (Reservedl 

§317.311    (Reserved) 

§  317.312    Reference  amounts  customarity 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  (portion)  sizes  set  forth  in 
paragraph  (b)  of  this  section  are  found 
in  21  CFR  101.12  (a)  through  (g).  except 
paragraph  (b). 

(b)  The  following  Product  Categories 
and  Reference  Amounts  shall  be  used  as 
the  basis  for  determining  serving  sizes 
for  specific  products: 
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Table  1.— Reference  Amounts  Cus- 
tomarily Consumed  per  Eating  Oc- 
casion Infant  and  Toddler 
Foods  '  = ' 


Product  category 


Infant  and  toddler  foods: 

Dinner  dry  mix _ 

Dinrter,     ready-to-serve,     strained 

type. 
Dinner,  soups,  ready-to-serve  junior 

type. 
Omner,  stew  or  soup  ready-to-serve 

toddlers. 


Reference 
amount 


15  0 
60g 

llOg 
170g 


'  These  values  represent  ttie  amount  of  food  cus- 
tomarily consumed  per  eating  occasion  and  were 
primvily  derived  from  tfie  1977-1978  and  the  1987- 
1988  Nauonmnde  Food  Consumption  Surveys  con- 
ducted by  ttie  U.S  Department  of  Agriculture 

'  Unless  ott»erwtse  noted  in  the  Referer>ce 
Amount  cotumn,  the  reference  amounts  are  for  the 
ready-to-serve  or  almost  ready-to-serve  form  of  the 
product  (i  e.,  heat  and  serve)  If  not  listed  aeparately, 
the  Referer>ce  Amount  for  the  unprepared  form  (e.g., 
dehydrated  cereal)  ts  the  amount  required  to  make 
one  fHelereoce  Amount  of  the  prepared  form. 

=  Manufacturers  are  required  to  convert  the  Refer- 
ence Amount  to  ttte  label  servir>g  size  in  a  house- 
hold measure  most  appropriate  to  tt^eir  specific 
product  using  the  procedures  established  t>y  regula- 
tion. 


Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  per  Eating  Oc- 
casion General  Food  Supply  ' '  * 


Product  categoty  * 


Egg  Ii4ixtures,  e.g..  western  style 
omelet,  souffle,  egg  foo  young. 

Lard,  lard,  margarine,  shortening...-. 

Salad  and  potato  toppers,  e.g.. 
t>acon  t>its. 

Bacon,  e.g..  bacon,  beef  breakfast 
strips.  por1(  tveakfast  strips. 

Dned.  e.g.,  jerky,  dhed  beef,  sau- 
sage products  with  a  nx>isture/ 
protein  ratio  of  less  than  2:1, 
e.g..  pepperoni. 

Snacks.  e.g..  meat  snack  food 
sticks,  pork  rinds. 

Luncheon  meat.  t>ok>gna.  Canadi- 
an style  bacon.  Vienna  sau- 
sages, frankfurters,  pork  pattie 
crumbles.  t>eef  pattie  crumbles, 
blood  pudding,  pork  sausage, 
luncheon  loaf,  old  fashioned  loaf. 
berlinger,  imitation  frankfurters, 
bangers,  brotwurst.  kielbasa. 
nwx^ed  luncheon  roU.  Polish  sau- 
sage, summer  sausage,  thur- 
inger,  liver  sausage,  mortadella, 
liverwursL  urKured  sausage 
(franks),  ham  and  cheese  k>af,  P 
&  P  toaf,  scrapple,  souse,  tiead 
cheese,  pizza  loaf,  olive  loaf. 
pate,  deviled  ham,  sandwich 
spread  nnettwurst,  snwked 
country  sausage,  teawurst  cer- 
velet,  Letianon  tx>k>gna,  potted 
meat  food  product  taco  fillings, 
meat  pie  finings. 

Smoked  or  pickled,  meat  pickled 
ptgs  feet,  smoked  sausage. 


Reference 
amount 


llOg 

Itbsp 
79 

15g 
30  g 


30g 
55  g 


55  g 


Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  per  Eating  Oc- 
casion General  Food  Supply  ' '  ^— 
Continued 


Product  category* 


Referertce 
amount 


85  g 


85g 
140  g 

140g 

(phis  55  girts 
for  products 
with  sauce 
toppings) 


1  cup 


Entrees  wittxxjt  sauce,  cuts  of 
meat  ir>cluding  marinated,  ten- 
derized, injected  cuts  of  meat, 
beef  patty,  com  dog,  bagel  dog, 
croquettes,  fritters,  cured  tiam, 
dry  cured  harrv.  dry  cured  cappi- 
cola.  Parma  fiam,  corned  beef, 
pastrami,  country  ham,  pork 
shoukler  picnic,  meatiMlls, 
pureed  adult  foods. 

Canned  meats,  canned  t>eef, 
canned  pork. 

Entrees  with  sauce,  t>artiecued 
meats  in  sauce. 

Mixed  dishes.  NOT  measurable 
with  a  cup.  e.g..  burrito.  egg  roll, 
erx^tnlada,  pizza,  pizza  roll, 
quiche,  all  types  of  sandwiches, 
cracker  and  meat  lurtch-type 
packages,  gyro,  stromboh,  burger 
on  a  t>un,  frank  on  a  txjn,  cal- 
zone,  taco.  pockets  stuffed  with 
meal  foidovers,  meat  lasagna, 
stuffed  vegetables  with  meat 
shish  kabobs,  empanada. 

Mixed  dishes,  rr>easurable  with 
cup,  e.g.,  meat  casserole,  maca- 
roni and  cheese  with  meat,  pot 
pie,  spaghetti  with  sauce,  meat 
chili,  chib  «Mth  t>eans.  meat  f>ash, 
creamed  ctupped  beet,  beef  ravi- 
oli in  sauce,  t>eef  stroganoff  cas- 
serole, Brunswick  stew,  goulash, 
meat  stew,  ragout. 

Salads  pasta  or  potato,  potato 
salad  with  t>acon,  macaroni  and 
meat  salad 

Salads— all  other  meat  salads, 
ham  salad. 

Soups— ^  varieties 

Maior  main  entree  type  sauce,  e.g.. 
spaghetti  sauce  with  rrteat  spa- 
ghetti sauce  with  meattialls. 

Minor  mam  entree  sauce,  e.g., 
pizza  sauce  with  meat  gravy. 

Seasontrig  mixes  dry.  freeze  dry,  dehydrated,  con- 
centrated soup  mixes,  bases,  extracts,  dried 
broths  and  stock /juice,  freeze  dry  trail  mix  product 
with  meat 

As  reconstituted:  AnrKXjnt  to  make  one  Refererwe 
Amount  of  Die  final  dish  e.g.,  gravy— 1/4/cup, 
major  main  entree  type  sauce— 1/2  cup,  so«4>— 1 
cup.  entree  measural>le  with  a  cup— 1  cup 

'  Ttiese  values  represent  the  amount  of  food  cus- 
tomanly  consumed  per  eating  occasion  and  were 
primarily  derived  trom  the  1977-1978  and  the  1987- 
1988  Nationwide  Food  Cortsumption  Surveys  corv 
ducted  by  the  U.S.  Department  of  Agriculture 

"  Unless  ott>erwise  noted  tn  tt>e  Reference 
Amount  columa  the  reference  amounts  are  for  Ifie 
ready-to-serve  or  almost  reacfy-toserve  form  of  Itie 
product  (le.,  heat  and  se^ei  if  no;  ksted  seperalaty, 
the  f^eference  Amount  Iqi  tne  unprepared  form  (e.^. 
dehydrated  meat  dinnsi)  is  the  amount  required  to 
make  one  Referer>ce  AMOunt  of  ttie  prepared  form. 

^  Manufacturers  are  fS^Uired  to  convert  the  refer- 
ence amount  to  the  label  serving  size  in  a  fwuiefiold 
measure  nxist  appropriate  to  tf>eir  specific  product 
using  the  procedures  established  by  regulation. 

*  Examples  listed  under  Product  Category  are  not 
all  inckjsive.  Examples  are  provided  to  assist  manu- 
facturers in  Identifying  appropriate  product  Refer- 
ence Amount 

(c)  The  Reference  Amounts  set  forth 
in  oaragraph  (b)  of  this  section  shall  be 


140  g 


lOOg 

1  cup 
1/2  cup 


1/4  cup 


used  to  determine  whether  a  product 
meets  the  USDA  criteria  for  nutrient 
content  claims  such  as  "Low  Calorie."  If 
the  serving  size  declared  on  the  product 
label  differs  from  the  Reference  Amount, 
both  the  Reference  Amount  and  the 
serving  size  declared  on  the  product 
label  shall  be  used  to  determine  whether 
the  product  meets  the  criteria  for  a 
claim. 

(d)  The  Administrator,  on  his  or  her 
own  initiative  or  on  behalf  of  any 
interested  person  who  has  submitted  a 
petition,  may  issue  a  proposal  to 
establish  or  amend  a  Product  Category 
or  Reference  Amount  identified  in 
paragraph  (b)  of  this  section.  A  petition 
to  establish  or  amend  a  Product 
Category  or  Reference  Amount  shall 
include  information  as  identiHed  in  21 
CFR  101.12(h)  (1)  through  (11)  and  (13). 

§317^13    Nutrient  content  claims;  general 
principles. 

(a)  This  section  applies  to  meat 
products  that  are  intended  for  human 
consumption  and  that  are  offered  for 
sale,  except  that  nutrient  content  claims 
may  not  be  made  on  products  intended 
specifically  for  use  by  infants  and 
toddlers  less  than  2  years  of  age. 

(b)  A  claim,  which  expressly  or  by 
implication,  characterizes  the  level  of  a 
nutrient  (nutrient  content  claim)  of  the 
type  required  in  nutrition  labeling 
pursuant  to  §  317.309.  may  not  be  made 
on  a  label  or  in  labeling  of  that  product 
unless  the  claim  is  made  in  accordance 
with  this  Subpart. 

(1)  An  expressed  nutrient  content 
claim  is  any  direct  statement  about  the 
level  (or  range)  of  a  nutrient  in  the  food. 
e.g.,  "low  sodium." 

(2)  An  implied  nutrient  content  claim 
is  any  claim  that  describes  the  product 
or  an  ingredient  therein  in  such  a 
manner  that  leads  a  consumer  to  assume 
that  a  nutrient  is  absent  or  present  in  a 
certain  amount  (e.g.,  "high  in  oat  bran") 
or  that  the  food  may  be  useful  in 
selecting  foods  that  are  helpful  in 
achieving  a  total  diet  that  conforms  to 
current  dietary  recommendations  (e.g.. 
"healthy"). 

(c)  Information  required  or  permitted 
by  §  317.309  to  be  declared  in  nutrition 
labeling,  and  that  appears  as  part  of  the 
nutrition  label,  is  not  a  nutrient  content 
claim  and  is  not  subject  to  the 
requirements  of  this  section.  If  such 
information  is  declared  elsewhere  on 
the  label  or  in  labeling,  it  is  a  nutrient 
content  claim  and  is  subject  to  the 
requirements  for  nutrient  content  claims. 

(d)  An  individual  product  bearing  a 
nutrient  content  claim  shall  meet  the 
criteria  for  that  claim  on  the  basis  of  the 
reference  amWnt  customarily  consumed 


I 
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(RACC)  and  the  amount  per  labeled 
serving  as  specified  in  §  317.312(b). 

(e)(1)  A  nutrient  content  claim  may 
state  the  absence  of  a  nutrient  (e.g., 
Sodium  free)  if  that  nutrient  is  usually 
present  in  the  product  or  in  product  for 
which  the  product  is  a  substitute  and  the 
substitute  food  resembles  the  product 
for  which  it  substitutes,  i.e.,  is 
organoleptically.  physically  and 
functionally  similar  (including  shelf  life) 
and  may  be  used  interchangeably. 

(i)  If  there  is  a  difference  in 
performance  characteristics,  the  product 
may  still  be  considered  a  substitute  if 
the  label  includes  a  disclaimer  adjacent 
to  the  most  prominent  claim  as  defined 
in  paragraph  (i)(2)(ii)  of  this  section, 
informing  the  consumer  of  such 
difference. 

(ii)  This  disclaimer  must  be  in  easily 
legible  print  or  type  and  in  a  size  no  less 
than  one-half  the  size  of  the  type  of  the 
descriptive  term  but  in  no  case  less  than 
one-sixteenth  of  an  inch  in  height. 

(2)  Any  claim  for  the  absence  of  a 
nutrient  in  a  product  that  has  not  been 
specially  processed,  altered,  formulated 
or  reformulated  so  as  to  eliminate  the 
nutrient  from  the  product  shall  indicate 
that  the  product  inherently  meets  the 
criteria  for  that  descriptor  and  shall 
clearly  refer  to  all  products  of  that  type 
and  not  merely  to  the  particular  brand  to 
which  the  labeling  attaches.  It  shall  not 
bear  the  descriptive  term  immediately 
preceding  the  name  of  the  product 
because  such  terminology  would  imply 
that  the  product  has  been  altered 
compared  to  other  products  of  the  same 
type. 

(f)  A  nutrient  content  claim  shall  be. 
in  type  size  and  style,  no  larger  than  that 
of  the  statement  of  identity. 

(g)  The  label  or  labeling  of  a  product 
for  which  a  nutrient  content  claim  is 
made  shall  contain  prominently  and  in 
immediate  proximity  to  such  claim  the 
following  referral  statement:  "See 

for  nutrition  information" 

with  the  blank  filled  in  with  the  identity 
of  the  panel  on  which  nutrition  labeling 
is  located. 

(1)  The  referral  statement  "See 
[appropriate  panel]  for  nutrition 
information"  shall  be  in  easily  legible 
boldface  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter  and  no  less  than  one-half  the  size 
of  the  type  of  the  descriptive  term  but  in 
no  case  less  than  one-sixteenth  of  an 
inch  in  height. 

(2)  The  referral  statement  shall  be 
immediately  adjacent  to  the  descriptive 
term  and  may  have  no  intervening 
material  other  than  the  statement  of 
identity.  If  the  descriptive  term  appears 
on  more  than  one  panel  of  the  label,  the 
referral  statement  shall  be  adjacent  to 


thetlaim  on  each  panel  except  for  the. 
panel  that  bears  the  nutrition 
information. 

(3)  If  a  single  panel  of  a  label  or 
labeling  contains  multiple  nutrient 
content  claims  or  a  single  claim 
repeated  several  times,  a  single  referral 
statement  may  be  made.  The  statement 
shall  be  adjacent  to  the  claim  that  is 
printed  in  the  largest  type  on  that  panel. 

(h)  In  place  of  the  referral  statement 
described  in  paragraph  (g)  of  this 
section,  if  a  product  contains  more  than 
11.5  grams  of  fat,  4.0  grams  of  saturated 
fat,  45  milligrams  of  cholesterol,  or  360 
milligrams  of  sodium  per  reference 
amount  customarily  consumed  (RACC), 
labeled  serving  size  or  per  100  grams, 
then  that  product  must  disclose,  as  part 
of  the  referral  statement,  that  the 
nutrient  exceeding  the  specified  level  is 
present  in  the  product  as  follows:  "See 
[appropriate  panel]  for  information 
about  [nutrient  requiring  disclosure]  and 
other  nutrients";  e.g.,  "See  side  panel  for 
information  about  fats  and  other 
nutrients." 

(i)  The  label  or  labeling  of  a  product 
may  contain  a  statement  about  the 
amount  or  percentage  of  a  nutrient 
which  implies  that  the  product  is  high  or 
low  in  that  nutrient  if  the  product 
actually  meets  the  definition  for  either 
"high"  or  "low"as  defined  for  the 
nutrient  which  the  label  addresses.  Such 
a  claim  might  be  "Contains  100  mg  of 
sodium  per  serving." 

(j)  Products  may  bear  a  statement  that 
compares  the  level  of  a  nutrient  in  the 
product  with  the  level  of  a  nutrient  in  a 
reference  food.  These  statements  shall 
be  known  as  "relative  claims"  and 
include  "reduced",  "light",  and 
comparative  claims. 

(1)  To  bear  a  relative  claim  about  the 
level  of  a  nutrient,  the  amount  of  that 
nutrient  in  the  product  must  be 
compared  as  specified  below  to  a 
reference  food.  Such  products  are: 

(i)  For  all  relative  claims,  an 
industrywide  norm,  i.e.,  a  composite 
value  weighted  according  to  a  national 
market  share  on  a  unit  or  tonnage  basis 
of  all  the  products  of  the  same  type  as 
the  product  for  which  the  claim  is  made, 
or 

(ii)  For  reduced  and  comparative 
claims  only,  a  manufacturer's  regular 
product  which  has  been  offered  for  sale 
to  the  public  on  a  regular  basis  for  a 
substantial  period  of  time  in  the  same 
geographic  area  by  the  same  business 
entity  or  by  one  entiUed  to  use  its  trade 
name. 

(iii)  For  comparative  claims  only,  a 
product  or  class  of  product  whose 
composition  is  reported  in  a  current 
valid  data  base  such  as  U.S.  Department 
of  Agriculture's  Handbook  8. 


Composition  of  Foods,  Raw.  Processed, 
Prepared. 

(2)  For  products  bearing  relative 
claims: 

(i)  The  label  must  bear  immediately 
adjacent  to  such  claim  in  the  most 
prominent  location  and  in  type  no  less 
than  half  the  size  of  the  type  of  the  claim 
but  no  less  than  one-sixteenth  inch,  the 
following  accompanying  information: 

(A)  The  percentage  (or  fraction)  of  the 
amount  of  the  nutrient  in  the  reference 
food  by  which  the  nutrient  has  been 
modified,  (e.g.,  "50%  less  fat,"  "Va  fewer 
calories"),  and 

(B)  The  identity  of  the  reference  food, 
and 

(C)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food. 

(ii)  The  most  prominent  location  shall 
be  determined  by  the  following  order: 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity, 

(B)  A  claim  elsewhere  on  the  principal 
display  panel, 

(C)  A  claim  on  the  information  panel, 
or 

(D)  A  claim  elsewhere  on  the  label, 
(iii)  Relative  claims  for  decreased 

levels  of  nutrients  may  be  made  on  the 
label  or  in  labeling  of  a  product  only  if 
the  nutrient  content  for  that  nutrient 
differs  from  that  of  the  reference  food  by 
more  than  the  amount  specified  in  the 
definition  of  "low"  for  that  nutrient. 

(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  product 
that  bears  a  comparative  claim  in 
conformance  with  the  requirements  of 
this  Subpart,  followed  immediately  by 
the  name  of  the  nutrient  whose  content 
has  been  altered;  e.g.,  "Modified  fat 
ground  beef."  This  statement  of  identity 
must  be  immediately  followed  by  the 
comparative  statement  such  as 

"Contains  35%  less  fat  than " 

and  all  other  information  required  in 
paragraph  (j)(2)  of  this  section  for 
comparative  claims. 

(1)  For  purposes  of  making  a  claim,  a 
"meal-type  product"  shall  be  defined  as 
a  product  that: 

(1)  Makes  a  significant  contribution  to 
the  diet  by: 

(i)  Providing  at  least  200  calories  per 
serving  (container),  or 

(ii)  Weighing  at  least  6  ounces  per 
serving  (container),  and 

(2)  Contains  ingredients  from  two  or 
more  of  the  following  four  food  groups: 

(i)  Bread,  cereal,  rice  and  pasta  group, 
(ii)  Fruits  and  vegetables  group, 
(iii)  Milk,  yogurt,  and  cheese  group, 
and 
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Composition  of  Foods.  Raw,  Processed 
Prepared. 

(2)  For  products  bearing  relative 
claims: 

(i)  The  label  must  bear  immediately 
adjacent  to  such  claim  in  the  most 
prominent  location  and  in  type  no  less 
than  half  the  size  of  the  type  of  the  claim 
but  no  less  than  one-sixteenth  inch,  the 
following  accompanying  information: 

(A)  The  percentage  (or  fraction)  of  the 
amount  of  the  nutrient  in  the  reference 
food  by  which  the  nutrient  has  been 
modified,  (e.g.,  "50%  less  fat,"  "Va  fewer 
calories"),  and 

(B)  The  identity  of  the  reference  food, 
and 

(C)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food. 

(ii)  The  most  prominent  location  shall 
be  determined  by  the  following  order: 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity, 

(B)  A  claim  elsewhere  on  the  principal 
display  panel, 

(C)  A  claim  on  the  information  panel, 
or 

(D)  A  claim  elsewhere  on  the  label, 
(iii)  Relative  claims  for  decreased 

levels  of  nutrients  may  be  made  on  the 
label  or  in  labeling  of  a  product  only  if 
the  nutrient  content  for  that  nutrient 
differs  from  that  of  the  reference  food  by 
more  than  the  amount  specified  in  the 
definition  of  "low"  for  that  nutrient. 

(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  product 
that  bears  a  comparative  claim  in 
conformance  with  the  requirements  of 
this  Subpart,  followed  immediately  by 
the  name  of  the  nutrient  whose  content 
has  been  altered;  e.g.,  "Modified  fat 
ground  beef."  This  statement  of  identity 
must  be  immediately  followed  by  the 
comparative  statement  such  as 

"Contains  35%  less  fat  than " 

and  all  other  information  required  in 
paragraph  (j)(2)  of  this  section  for 
comparative  claims. 

(1)  For  purposes  of  making  a  claim,  a 
"meal-type  product"  shall  be  defined  as 
a  product  that: 

(1)  Makes  a  significant  contribution  to 
the  diet  by: 

(i)  Providing  at  least  200  calories  per 
serving  (container),  or 

(ii)  Weighing  at  least  6  ounces  per 
serving  (container),  and 

(2)  Contains  ingredients  from  two  or 
more  of  the  following  four  food  groups: 

(i)  Bread,  cereal,  rice  and  pasta  group, 
(ii)  Fruits  and  vegetables  group, 
(iii)  Milk,  yogurt,  and  cheese  group, 
and 


(iv)  Meat,  poultry,  fish,  dry  beans, 
eggs,  and  nuts  group. 

(3)  Is  represented  as,  or  is  in  a  form 
commonly  understood  to  be  a  breakfast, 
lunch,  dinner,  meal,  main  dish,  entree,  or 
pizza.  Such  representations  may  be 
made  either  by  statements,  photographs, 
or  vignettes. 

(m)  [Reserved] 

(n)  Compliance  with  requirements  for 
nutrient  content  claims  will  be 
'determined  using  analytical 
methodology  prescribed  for  determining 
compliance  with  nutrition  labeling  in 
§  317.309(g)  of  this  subpart 

(0)  The  following  exemptions  apply: 

(1)  Nutrient  content  claims  that  have 
not  been  defined  by  regulation  and  that 
appear  as  part  of  a  brand  name  that  was 
in  use  prior  to  November  27, 1991  may 
continue  to  be  used  as  part  of  that  brand 
name,  provided  they  are  not  false  or 
misleading  under  section  l(n)  of  the  Act 
(21  U.S.C.  601(n)(l)). 

(2)  [Reserved] 

(3)  A  statement  that  describes  the 
percentage  of  a  vitamin  or  mineral  in  the 
food  in  relation  to  a  reference  daily 
intake  (RDI)  as  defined  in  21  CFR 
101.9(c)  may  be  made  on  the  label. 

(4)  The  requirements  of  this  section  do 
not  apply  to  products  for  special  dietary 
use  as  described  in  §  317.2(j)(2). 

(5)  (Reserved] 

(6)  Nutrient  content  claims  that  were 
part  of  the  name  of  a  product  that  was 
subject  to  a  standard  of  identity  as  of 
November  27, 1991  are  not  subject  to  the 
requirements  of  paragraphs  (b),  (g),  and 
(h)  of  this  section  whether  or  not  they 
meet  the  definition  of  the  descriptive 
term. 

(7)  Implied  nutrient  content  claims 
may  be  used  as  part  of  a  brand  name, 
provided  that  the  use  of  the  claim  has 
been  authorized  by  USDA.  Petitions 
requesting  approval  of  such  a  claim  (e.g., 
healthy)  may  be  submitted  pursuant  to 

§  317.369.  ^ 

§§  317 J14-3 17.342    IReserved] 

§  3 1 7.343    Significant  participation  for 
voiuntary  nutrition  lal>eling. 

(a)  In  evaluating  significant 
participation  for  voluntary  nutrition 
labeling,  FSIS  will  consider  only  the 
major  cuts  of  single-ingredient,  raw 
meat  products,  as  identified  in  S  317.344, 
including  those  that  have  been  frozen. 

(b)  F^IS  will  judge  a  food  retailer  to 
be  partibipating  at  a  significant  level  if 
the  retailer  provides  nutrition  labeling 
information  for  at  least  90  percent  of  the 
major  cuts  of  single-ingredient,  raw 
meat  products,  listed  in  §  317.344,  that  it 
sells,  and  if  the  nutrition  label  is 
consistent  in  content  and  format  with 
the  mandatory  program,  or  nutrition 


information  is  displayed  at  point-of- 
purchase  in  an  appropriate  manner. 

(c)  To  determine  whether  there  is 
significant  participation  by  retailers 
under  the  voluntary  nutrition  labeling 
guidelines.  FSIS  will  select  a 

'TTffpresentative  sample  of  companies 
allocated  by  type  and  size. 

(d)  FSIS  will  find  that  significant 
participation  by  food  retailers  exists  if 
at  least  60  percent  of  all  companies  that 
are  evaluated  are  participating  in 
accordance  with  the  guidelines. 

(e)  FSIS  will  evaluate  significant 
participation  of  the  voluntary  program 
every  2  years  beginning  in  May  1995. 

(1)  If  significant  participation  is  found, 
the  voluntary  nutrition  labeling 
guidelines  shall  remain  in  effect. 

(2)  If  significant  participation  is  not 
found.  FSIS  shall  initiate  rulemaking  to 
require  nutrition  labeling  on  those 
products  under  the  voluntary  program. 

§  317.344    Identification  of  ttie  major  cuts 
of  ntMt  products. 

The  major  cuts  of  single-ingredient, 
raw  meat  products  are:  Beef  chuck  blade 
roast,  beef  loin  top  loin  steak,  beef  rib 
roast  large  end,  beef  round  eye  round 
steak,  beef  round  top  round  steak,  beef 
round  tip  roast,  beef  chuck  arm  pot 
roast,  beef  loin  sirloin  steak,  beef  round 
bottom  round  steak,  beef  brisket  (whole, 
flat  half,  or  point  half),  beef  rib  steak 
small  end,  beef  loin  tenderloin  steak, 
ground  beef  regular,  ground  beef  extra 
lean,  pork  loin  chop,  pork  loin  country 
style  ribs,  pork  loin  top  loin  chop 
boneless,  pork  loin  rib  chop,  pork 
spareribs,  pork  loin  tenderloin,  pork  loin 
sirloin  roast,  pork  shoulder  blade  steak, 
pork  loin  top  roast  boneless,  ground 
pork,  lamb  shank,  lamb  shoulder  arm 
chop,  lamb  shoulder  blade  chop,  lamb 
rib  roast,  lamb  loin  chop,  lamb  leg 
(whole,  sirloin  half,  or  shank  half),  veal 
shoulder  arm  steak,  veal  shoulder  blade 
steak,  veal  rib  roast,  veal  loin  chop,  and 
veal  cutlets. 

§  317.345    Guidelines  for  voiuntary 
nutrition  lat>eling  of  single-ingredient,  raw 
products. 

(a)  Nutrition  information  on  the  cuts 
of  single-ingredient,  raw  meat  products, 
including  those  that  have  been 
previously  frozen,  shall  be  provided  in 
the  following  manner 

(1)  If  a  retailer  chooses  to  provide 
nutrition  information  on  the  label  of 
these  products,  these  products  shall  be 
subject  to  all  requirements  of  the 
mandatory  nutrition  labeling  program, 
except  that  nutrition  labeling  may  be 
declared  on  the  basis  of  either  "as 
consumed"  or  "as  packaged."  In 
addition,  the  declaration  of  the  number 
of  servings  per  container  need  not  be 


included  in  nutrition  labeling  of  single- 
ingredient,  raw  meat  products  (including 
ground  beef),  including  tho^e  that  have 
been  previously  frozen. 

(2)  If  a  retailer  chooses  to  provide 
nutrition  information  at  the  point-of- 
purchase  by  an  appropriate  means,  such 
as  by  posting  a  sign,  or  by  making  the 
information  readily  available  in 
brochures,  notebooks,  or  leaflet  form  in 
close  proximity  to  the  food,  nutrition 
information  shall  be  provided  as 
specified  in  this  Subpart  for  the 
mandatory  nutrition  labeling  program. 
The  nutrition  labeling  information  may 
also  be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(b)  The  declaration  of  nutrition 
information  shall  be  presented  in  an 
abbreviated  format  as  specified  in 

S  317.309(e)  of  this  subpart  for  the 
mandatory  nutrition  labeling  program. 

(c)  The  nutrition  label  data  should  be 
based  on  either  raw  or  cooked  edible^ 
portions  of  meat  cuts  with  external 
cover  fat  at  trim  levels  reflecting  current 
market  practices.  If  data  are  based  on 
cooked  portions,  the  methods  used  to 
cook  the  products  must  be  specified  and 
should  be  those  which  do  not  add 
nutrients  from  other  ingredients  such  as 
flour,  breading,  and  salt.  Additional 
nutritional  data  may  be  presented  on  an 
optional  basis  for  the  cooked  edible 
portions  of  the  separable  lean  of  meat 
cuts. 

(d)  Nutrient  data  that  are  the  most 
current  representative  data  base  values 
contained  in  USDA's  National  Nutrient 
Data  Bank  or  its  published  form,  the 
Agriculture  Handbook  No.  8  series\  may 
be  used  for  nutrition  labeling  of  single- 
ingredient,  raw  meat  products  (including 
ground  beef),  including  those  that  have 
been  previously  frozen.  These  data  may 
be  composite  data  that  reflect  different 
quality  grades  of  beef  or  other  variables 
affecting  nutrient  content.  Alternatively, 
data  that  reflect  specific  grades  or  other 
variables  may  be  used,  except  that  if 
data  are  used  on  labels  attached  to  a 
product  which  is  labeled  as  to  grade  of 
meat  or  other  variables,  the  data  must 
represent  the  product  in  the  package 
when  such  data  are  contained  in  the 
representative  data  base.  When  data  are 
■used  on  labels  attached  to  a  product,  the 
data  must  represent  the  edible  meat 
tissues  present  in  the  package. 

(e)  If  the  nutrition  information  is  in 
accordance  with  paragraph  (d)  of  this 
section,  a  nutrition  label  or  labeling  will 
not  be  subject  to  the  Agency  compliance 
review  under  S  317.309(g).  unless  a 
nutrition  claim  is  made  on  the  basis  of 
the  representative  data  base  values. 

(f)  Retailers  may  use  data  bases  that 
they  believe  reflect  the  nutrient  content 
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of  single-ingredient,  raw  meat  products 
(including  ground  beef),  including  those 
that  have  been  previously  frozen; 
however,  such  labeling  shall  be  subject 
to  the  compliance  procedures  of 
paragraph  (d)  of  this  section  and  the 
requirements  specified  in  this  subpart 
for  the  mandatory  nutrition  labeling 
program. 

§§317.346-317.353    [Reserved] 

§  3 1 7.354    Nutrient  content  claims  for 
"source"  and  "tiigh". 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (e)  of  this  section, 
the  following  nutrient  content  claims 
about  a  nutrient  in  a  product  in  relation 
to  the  Reference  Daily  Intake  (RDI) 
established  for  that  nutrient  in  21  CFR 
101.9(c)(ll)(iv)  or  Daily  Reference  Value 
(DRV)  established  for  that  nutrient  in  21 
CFR  101.9(c)(12)(i),  excluding  total 
carbohydrates  and  unsaturated  fatty 
acids,  may  be  used  on  the  label  or  in 
labeling,  provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  §  317.309,  and 

(2)  The  nutrient  content  claim 
complies  with  the  requirements  of 
§  317.313. 

(b)  High.  The  term  "high"  may  be  used 
on  the  label  or  in  labeling  of  a  product: 

(1)  When  the  product  (except  meal- 
type  products  as  described  in 

§  317.313(1))  contains  20  percent  or  more 
of  the  RDI  or  the  DRV  per  reference 
amount  customarily  consumed  (RACC) 
and  per  labeled  serving,  or 

(2)  If  it  is  a  meal-type  product  as 
described  in  §  317.313(1)  and  it  contains 
per  100  grams  of  product,  an  amount  of 
the  nutrient  that  is  equal  to  20  percent  or 
more  of  the  RDI  or  DRV. 

(c)  Source.  The  term  "source"  may  be 
used  on  the  label  or  in  labeling  of  a 
product: 

(1)  When  the  product  (except  meal- 
type  products  as  described  in 

§  317.313(1)1  contains  10  to  19  percent  of 
the  RDI  or  the  DRV  per  reference 
amount  customarily  consumed  (RACC) 
and  per  labeled  serving,  or 

(2)  If  it  is  a  meal-type  product  as 
described  in  §  317.313(1)  and  it  contains 
per  100  grams  of  product,  an  amount  of 
the  nutrient  that  is  equal  to  10-19 
percent  of  the  RDI  or  DRV. 

(d)  Fiber  claim.  If  a  nutrient  content 
claim  is  made  with  respect  to  the  level 
of  dietary  fiber,  that  is,  the  product  is 
high  in  fiber  or  a  source  of  fiber  and  the 
product  is  not  low  in  total  fat  as  defined 
in  S  317.362(b),  then  the  label  must 
disclose  the  level  of  total  fat  as  part  of 
the  referral  statement,  e.g.,  "See 
[appropriate  panel]  for  nutrition 
information.  Contains  (x  amount]  of 
total  fat  per  serving." 


(e)(1)  More.  A  comparative  claim 
using  the  term  "more"  may  be  used  to 
describe  the  level  of  protein,  vitamins, 
minerals,  dietary  fiber,  or  potassium  in  a 
product,  provided  that: 

(i)  The  product  contains  at  least  10 
percent  of  the  RDI  for  protein,  vitamins, 
or  minerals  or  of  the  DRV  for  dietary 
fiber,  or  potassium  more  than  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes;  and 

(ii)  As  required  in  §  317.313(j)  for 
relative  claims,  the  percentage  (or 
fraction)  that  the  nutrient  was  increased 
relative  to  the  RDI  or  DRV;  the  identity 
of  the  reference  food;  and  clear  and 
concise  quantitative  information 
comparing  the  level  of  the  nutrient  in  the 
product  per  labeled  serving,  with  that  of 
the  reference  food  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim. 

(2)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  carbohydrates  in  a  product, 
provided  that  the  product  contains  at 
least  10  percent  of  the  DRV  for 
carbohydrates  more  than  the  reference 
food  and  the  difference  between  the  two 
products  is  only  complex  carbohydrates 
as  defined  in  21  CFR  101.9(c)(6)(i).  The 
product  must  also  meet  the  requirement 
of  subparagraph  (e)(l)(ii)  of  this  section. 

(3)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  unsaturated  fat  in  a  product, 
provided  that  the  level  of  total  fat  is  not 
increased  and  the  level  of  trans  fatty 
acids  does  not  exceed  1  percent.  The 
reference  food  must  also  meet  the 
requirements  of  paragraph  (e)(l](ii)  of 
this  section. 

§317.355    [Reserved] 

§317.356    Nutrient  content  claims  for 
"light"  or  "lite". 

(a)  General  requirements.  The 
following  nutrient  content  claims  using 
the  term  "light"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and  in 
labeling,  provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  §  317.309,  and 

(2)  The  nutrient  content  claim 
complies  with  the  requirements  of 
§  317.313. 

(b)  The  terms  "light"  or  "lite"  may  be 
used  without  further  qualification  to 
describe  a  product,  provided  that: 

(1)  The  product  has  at  least  a  one- 
third  (33Mi%)  reduction  in  the  number  of 
calories  compared  to  a  reference  food  as 
specified  in  §  317.313(j)(l)(i)  with  a 
minimum  reduction  of  more  than  40 
calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving: 


(2)  If  it  derives  more  than  50  percent 
of  its  calories  from  fat,  its  fat  content  is 
reduced  by  50  percent  or  more 
compared  to  the  reference  food  that  it 
resembles  or  for  which  it  substitutes  as 
specified  in  §  317.313(j)(l)(i)  with  a 
minimum  reduction  of  more  than  3 
grams  per  reference  amount  customarily 
consumed  (RACC)  and  per  labeled 
serving;  and 

(3)  As  required  in  §  317.313(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories,  and,  if  appropriate,  the 
fat,  were  reduced;  the  identity  of  the 
reference  food;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  calories  and,  if  appropriate,  fat 
content,  in  the  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g.,  "^/a  fewer 
calories  and  50%  less  fat  than  our 
regular  Italian  sausage:  Lite  Italian 
sausage  200  calories,  4  grams  fat;  regular 
Italian  sausage  300  calories,  8  grams  fat 
per  serving."). 

(c)  A  product,  other  than  a  salt 
substitute,  that  is  low,  reduced  or 
otherwise  altered  in  sodium  content 
cannot  use  the  term  "light"  solely 
because  of  this  alteration  but  rather 
must  use,  as  appropriate,  the  term 
"reduced  sodium"  or  "low  sodium". 

(d)  The  term  "light"  or  "lite"  may  be 
used  to  describe  a  salt  substitute  if  the 
sodium  content  of  the  product  has  been 
reduced  by  at  least  50  percent  compared 
to  ordinary  table  salt. 

(e)  The  term  "light"  or  "lite"  may  not 
be  used  to  refer  to  a  product  that  is  not 
reduced  in  calories  by  one-third,  and,  if 
applicable,  fat  by  50  percent  unless: 

(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  product 
such  as  texture  or  color  and  the 
qualifying  information,  so  stated,  clearly 
conveys  the  nature  of  the  product,  and 

(2)  The  qualifying  information  is  in  the 
same  type  size,  style,  color  and 
prominence  as  the  word  "light"  and  in 
immediate  proximity  thereto. 

(f)  [Reserved) 

§§317.357-317.359    [Reserved] 

§  3 1 7.360    Nutrient  content  claims  for 
calorie  content 

(a)  General  requirements.  The 
following  nutrient  content  claims  about 
the  calorie  content  of  a  product  may  be 
used  on  the  label  or  in  labeling, 
provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  §  317.309,  and 

(2)  The  nutrient  content  claims  comply 
with  the  requirements  of  §  317.313. 
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(2)  If  it  derives  more  than  50  percent 
of  its  calories  from  fat,  its  fat  content  is 
reduced  by  50  percent  or  more 
compared  to  the  reference  food  that  it 
resembles  or  for  which  il  substitutes  as 
specified  in  §  317.313(j){l)(i)  with  a 
minimum  reduction  of  more  than  3 
grams  per  reference  amount  customarily 
consumed  (RACC)  and  per  labeled 
serving;  and 

(3)  As  required  in  §  317.313(j)  for 
relative  claims,  the  percent  (or  fraction] 
that  the  calories,  and,  if  appropriate,  the 
fat.  were  reduced;  the  identity  of  the 
reference  food;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  calories  and,  if  appropriate,  fat 
content,  in  the  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g.,  "'A  fewer 
calories  and  50%  less  fat  than  our 
regular  Italian  sausage:  Lite  Italian 
sausage  200  calories,  4  grams  fat;  regular 
Italian  sausage  300  calories,  8  grams  fat 
per  serving."). 

(c)  A  product,  other  than  a  salt 
substitute,  that  is  low,  reduced  or 
otherwise  altered  in  sodium  content 
cannot  use  the  term  "light"  solely 
because  of  this  alteration  but  rather 
must  use,  as  appropriate,  the  term 
"reduced  sodium"  or  "low  sodium". 

(d)  The  term  "light"  or  "lite"  may  be 
used  to  describe  a  salt  substitute  if  the 
sodium  content  of  the  product  has  been 
reduced  by  at  least  50  percent  compared 
to  ordinary  table  salt. 

(e)  The  term  "light"  or  "lite"  may  not 
be  used  to  refer  to  a  product  that  is  not 
reduced  in  calories  by  one-third,  and,  if 
applicable,  fat  by  50  percent  unless: 

(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  product 
such  as  texture  or  color  and  the 
qualifying  information,  so  stated,  clearly 
conveys  the  nature  of  the  product,  and 

(2)  The  qualifying  information  is  in  the 
same  type  size,  style,  color  and 
prominence  as  the  word  "light"  and  in 
immediate  proximity  thereto. 

(f)  [Reserved] 

§§317.357-317.359    [Reserved] 

§317.360    Nutrient  content  claims  for 
calorie  content 

(a)  General  requirements.  The 
following  nutrient  content  claims  about 
the  calorie  content  of  a  product  may  be 
used  on  the  label  or  in  labeling, 
provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  §  317.309.  and 

(2)  The  nutrient  content  claims  comply 
with  the  requirements  of  §  317.313. 
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(b)  Calorie  content  claims.  (1)  The 
terms  "calorie  free",  "free  of  calories", 
"no  calories",  or  "zero  calories"  may  be 
used  on  the  label  or  in  labeling  of  a 
product  that  usually  contains  or 
substitutes,  as  specified  in 
§  317.313(e)(1).  for  a  product  that  usually 
contains  calories,  provided  that: 

(i)  The  product  contains  less  than  5 
calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving. 

(ii)  If  a  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  the  caloric 
content,  it  is  labeled  to  disclose  that 
calories  are  not  usually  present  in  the 
product. 

(2)  The  terms  "low  calorie",  "low  in 
calories",  or  "a  low  calorie  food"  may 
be  used  on  the  label  or  in  labeling  of 
products  (except  meal-type  products  as 
described  in  §  317.313(1)),  provided  that: 

(i)  The  product  does  not  provide  more 
than  40  calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving,  and 

(ii)  The  product  does  not  provide  more 
than  40  calories  per  100  grams  or  is  a 
sugar  substitute. 

(iii)  If  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(3)  The  term  "low  calorie",  "low  in 
calories",  or  "low  calorie  meal"  may  be 
used  on  the  label  or  in  labeling  of  meal- 
type  products,  provided  that  the  meal 
contains  105  calories  or  less  per  100 
grams  of  product  and  meets  the 
requirement  of  paragraph  (b)(2)(iii)  of 
this  section. 

(4)  The  terms  "reduced  calorie", 
"reduced  in  calorie",  or  "calorie 
reduced"  may  be  used  to  describe  a 
product  (except  meal-type  products  as 
described  in  §  317.313(1)).  provided  that: 

(i)  The  product  has  been  specifically 
formulated  or  processed  to  reduce  its 
calorie  content  by  33  Vs  percent  or  more, 
with  a  minimum  reduction  of  more  than 
40  calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  specified  in  §  317.313(JKl) 
(i)  and  (ii);  and 

(ii)  As  required  in  {  317.313(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories  were  reduced;  and  the 
identity  of  the  reference  food  is 
declared;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  the  nutrient  in  the  product  per 


labeled  serving  with  that  of  the 
reference  food  that  it  replaces  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g.,  "33 Mi 
percent  fewer  calories  than  regular 
salami.  Calorie  content  has  been 
reduced  from  150  to  100  calories  per 
serving"). 

(5)  A  comparative  claim  using  the 
term  "fewer"  may  be  used  on  the  label 
or  in  labeling  of  a  product,  including 
meal-type  products  as  defined  in 
S  317.313(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories,  vfiih  a  minimum 
reduction  of  more  than  40  calories  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving,  than 
the  reference  food  that  it  resembles  and 
for  which  it  substitutes  as  specified  in 
§  317.313(j)(l]  (i),  (ii)  and  (iii);  and 

(ii)  As  required  in  §  317.313(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories  were  reduced;  the 
identity  of  the  reference  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  calories  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  'This 
Italian  sausage  contains  25  percent 
fewer  calories  than  our  regular  Italian 
sausage.  Calorie  content  has  been 
lowered  from  200  to  150  calories  per 
serving."). 

(c)  Use  of  terms  such  as  "sugars  free", 
"no  sugars",  or  "zero  sugars".  (1) 
Consumers  may  reasonably  be  expected 
to  regard  terms  that  represent  that  the 
product  contains  no  sugars  or 
sweeteners,  e.g.,  "sugars  free"  or  "no 
sugars",  as  indicating  a  product  which  is 
low  in  calories  or  significantly  reduced 
in  calories.  Consequently,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  a  product  may  not  be  labeled 
with  such  terms  unless: 

(i)  The  product  contains  less  than  0.5 
grams  of  sugars,  as  defined  in  21  CFR 
101.9{c)(6)(ii)(A)  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving; 

(ii)  The  product  contains  no  added 
ingredients  that  are  sugars;  and 

(iii)  (A)  It  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a 
comparative  claim  of  special  dietary 
usefulness  labeled  in  compliance  with 
paragraph  (b)  (2),  (3),  or  (4)  of  this 
section,  or 

(B)  Such  term  is  immediately 
accompanied,  each  time  it  is  used,  by 
the  statement  "Not  a  reduced  calorie 
food",  "Not  a  low  calorie  food",  or  "Not 
for  weight  control." 

(2)  The  terms  "no  added  sugars", 
"without  added  sugars",  or  "no  sugars 
added"  may  be  used,  provided: 


(i)  No  amount  of  sugars  as  defined  in 
21  CFR  101.9(c)(6)(ii)(A)  is  added  during 
processing  or  packaging; 

(ii)  The  product  does  not  contain 
ingredients  containing  added  sugars 
such  as  jam.  jelly,  and  concentrated  fruit 
juice; 

(iii)  The  sugars  or  content  has  not 
been  increased  above  the  amount 
naturally  present  in  the  ingredient(8)  by 
some  means  such  as  the  use  of  enzymes: 

(iv)  The  product  that  it  resembles  and 
for  which  it  substitutes  normally 
contains  added  sugars;  and 

(v)  The  product  bears  a  statement 
indicating  that  the  product  is  not  low       ^ 
calorie  or  calorie  reduced  (unless  the 
product  meets  the  requirements  for  a 
low  or  reduced  calorie  product)  and 
directing  consumers'  attention  to  the 
nutrition  panel  for  further  information 
on  sugars  and  calorie  content. 

(3)  Paragraph  (c)(1)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  product  is  unsweetened  or 
contains  no  added  sweeteners  in  the 
case  of  a  product  that  contains  apparent 
substantial  inherent  sugar  content,  e.g., 
juices. 

§  3 1 7.36 1    Nutrient  content  claims  for 
sodium  content 

(a)  General  requirements.  The 
following  nutrient  content  claims  about 
the  sodium  content  of  a  product  may  be 
used  on  the  label  and  in  labeling, 
provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  S  317.309;  and 

(2)  The  nutrient  content  claims  comply 
with  the  requirements  of  §  317.313. 

(b)  Sodium  Content  claims.  (1)  The 
terms  "sodium  free",  "free  of  sodium", 
"no  sodium",  or  "zero  sodium"  may  be 
used  on  the  label  or  in  labeling  of  a 
product  that  usually  contains  or 
substitutes  as  specified  in  S  317.313(e)(1] 
for  a  product  that  usually  contains 
sodium,  provided  that: 

(i)  The  product  contains  less  than  5 
milligrams  of  sodium  per  reference 
amount  customarily  consumed  (RACC) 
and  per  labeled  serving;  and 

(ii)  The-product  contains  no  ingredient 
that  is  salt  (sodium  chloride);  and 

(iii)  If  a  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  the  sodium' 
content,  it  is  labeled  to  disclose  that 
sodium  is  not  usually  present  in  the 

product,  e.g.,  " ,  a  sodium  free 

food." 

(2)  The  terms  "very  low  sodium", 
"very  low  in  sodium",  and  "a  very  low 
sodium  food'  may  be  used  on  the  label 
or  in  labeling  of  products  (except  meal- 
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type  products  as  described  in 
§  317.313(1)).  provided  that: 

(i)  The  product  does  not  provide  more 
than  35  miUigrams  of  sodium  per 
reference  amount  customarily  consumed 
(RACX^)  and  per  labeled  serving,  and 

(ii)  The  product  does  not  provide  more 
than  35  milligrams  of  sodium  per  100 
grams. 

(iii)  If  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 

attaches  (e.g..  " ,  a  very  low 

sodium  food*'). 

(3)  The  term  "very  low  sodium",  "very 
low  in  sodium",  or  "very  low  sodium 
meal"  may  be  used  on  Oie  label  or  in 
labeling  of  meal-type  products  as 
defined  in  §  317.313(1).  provided  that  the 
meal  contains  35  milligrams  or  less  of 
sodium  per  100  grams  of  product  and 
meets  the  requirement  of  paragraph 
(b)(2)(iii)  of  this  section. 

(4)  The  terms  "low  sodium".  "low  in 
sodium",  or  "a  low  sodium  food"  may  be 
used  on  the  label  or  in  labeling  of 
products  (except  meal-type  products  as 
described  in  §  317.313(1)),  provided  that: 

(i)  The  product  does  not  provide  more 
than  110  milligrams  of  sodium  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving;  and 

(ii)  The  product  does  not  provide  more 
than  140  milligrams  of  sodium  per  100 
grams. 

(iii)  If  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 

attaches  (e.g.. " ,  a  low  sodium 

food"). 

(5)  The  term  "low  sodium".  "low  in 
sodium",  or  "low  sodium  meal"  may  be 
used  on  the  label  or  in  labeling  of  meal- 
type  products  as  described  in 

S  317.323(1),  provided  that  the  meal 
contains  140  milh'grams  or  less  sodium 
per  100  grams  of  product  and  meets  the 
requirement  of  paragraph  (b)(4)(iii)  of 
this  section. 

(6)  The  term  "reduced  sodium", 
"reduced  in  sodium",  or  "sodium 
reduced"  may  be  used  to  describe  a 
product  (except  meal-type  products  as 
discussed  in  5  317.313(1)).  provided  that: 

(i)  The  product  has  been  specifically/ 
formulated  or  processed  to  reduce  its  \ 
sodium  content  by  50  percent  or  more  ) 
with  a  minimum  reduction  of  more  tha* 
140  milligrams  per  reference  amount  \ 
customarily  consumed  (RACC)  and  per  ' 
labeled  serving  from  the  reference  food 


that  it  resembles  and  for  which  it 
substitutes  as  specified  in 
§  317.313(j)(l)(i)  and  (ii):  and 

(ii)  As  required  in  §  317.313(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  sodium  was  reduced:  the 
identity  of  the  reference  food:  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  sodium  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.. 
"reduced  sodium — 50  percent  less 

sodium  than  regular .  Sodium 

content  has  been  reduced  from  300  to 
150  milligrams  of  sodium  per  serving."). 

(7)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  product  including  meal- 
type  products  as  described  in 
§  317.313(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sodium  with  a  minimum 
reduction  of  more  than  140  milligrams 
per  reference  amount  customarily 
consumed  (RACC)  and  per  labeled 
serving  than  the  reference  food  that  it 
resembles  and  for  which  it  substitutes 
as  speciHed  in  §  317.313(j)(l)(i).  (ii).  and 
(iii):  and 

(ii)  As  required  in  9  317.313(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  sodium  was  reduced;  the 
identity  of  the  reference  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  sodium  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g..  "This 
chicken  noodle  soup  contains  25%  less 
sodium  than  our  regular  chicken  noodle 
soup.  Sodium  content  has  been  lowered 
from  300  to  325  milligrams  per  serving."). 

(c)  The  term  "salt"  is  not  synonymous 
with  "sodium."  Salt  refers  to  sodium 
chloride.  However,  references  to  salt 
content  such  as  "unsalted".  "no  salt", 
and  "no  salt  added"  are  potentially 
misleading. 

(1)  The  term  "suit  free"  may  be  used 
on  the  label  or  in  labeling  of  products 
only  if  the  product  is  "sodium  free"  as 
defined  in  paragraph  (b)(1)  of  this 
section. 

(2)  The  terms  "unsalted",  "without 
added  salt",  and  "no  salt  added"  may  be 
used  on  the  label  or  in  labeling  of 
products,  provided: 

(i)  No  salt  is  added  during  processing; 

(ii)  The  product  that  it  resembles  and 
for  which  it  substitutes  is  normally 
processed  with  salt;  and 

(iii)  If  the  product  is  not  sodium  free, 
such  claims  are  immediately 
accompanied  each  time  they  are  used, 
by  the  statement,  "Not  a  sodium  free 


food"  or  "Not  for  control  of  sodium  in 
the  diet." 

§  3 1 7.362    Nufrient  content  daims  for  fat. 
fatty  acids,  and  cl>o(esterot  content  of  meat 
products. 

(a)  General  requirements.  A  claim 
about  the  level  of  fat.  fatty  acid,  and 
cholesterol  in  a  meat  product  may  only 
be  made  on  the  label  and  in  the  labeling 
of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  317.313:  and 

(3)  The  meat  product  for  which,  the 
claim  is  made  is  labeled  in  accordance 
with  §  317.309. 

(b)  Fat  content  claims.  (1)  The  terms 
"fat  free",  "free  of  fat",  "no  fat",  "zero 
fat",  or  "nonfat"  may  be  used  on  the 
label  or  in  labeling  of  a  meat  product, 
provided  that: 

(i)  The  product  contains  less  than  0.S 
gram  of  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size. 

(ii)  The  product  contains  no  added 
ingredient  that  is  a  fat  or  oil;  and 

(iii)  As  required  in  §  317.313(e)(2).  if 
the  meat  product  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  disclose  that  fat  is  not  usually 
present  in  the  product. 

(2)  The  terms  "low  fat"  or  "low  in  fa4" 
may  be  used  on  the  label  or  in  labeling 
of  meat  products,  except  meal-type 
products  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(3)  The  terms  "low  fat"  or  "low  in  fat" 
may  be  used  on  the  label  or  in  labeling 
of  a  meal-type  product  as  defined  in 

9  317.313(1),  provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  100  grams;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulatien.  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 
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food"  or  "Not  for  control  of  sodium  in 
the  diet." 

§  3 1 7 J62    Nutrient  content  ctaims  tor  fat. 
(atty  acids,  and  cl>o(esterot  content  of  meat 
products. 

(a)  General  requirements.  A  claim 
about  the  level  of  fat,  fatty  acid,  and 
cholesterol  in  a  meat  product  may  only 
be  made  on  the  label  and  in  the  labeling 
of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

|2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  317.313:  and 

(3)  The  meat  product  for  which-  the 
claim  is  made  is  labeled  in  accordartce 
with  §  317.309. 

(b)  Fat  content  claims.  (1)  The  terms 
"fat  free",  "free  of  fat",  "no  fat",  "zero 
fat",  or  "nonfat"  may  be  used  on  the 
label  or  in  labeling  of  a  meat  product, 
provided  that: 

(>)  The  product  contains  less  than  0.S 
gram  of  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size. 

(ii)  The  product  contains  no  added 
ingredient  that  is  a  fat  or  oil:  and 

(iii)  As  required  in  §  317.313teH2).  if 
the  meat  product  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  disclose  that  fat  is  not  usually 
present  in  the  product. 

(2)  The  terms  "low  fat"  or  "low  in  fa4" 
may  be  used  on  the  label  or  in  labeling 
of  meat  products,  except  meal-type 
products  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product:  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(3)  The  terms  "low  fat"  or  "low  in  fat" 
may  be  used  on  the  label  or  in  labeling 
of  a  meal-type  product  as  deftned  in 

S  317.313(1).  provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  100  grams;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 


(4)  The  terms  "reduced  fat",  "reduced 
In  fat",  or  "fat  reduced"  may  be  used  on 
the  label  or  in  labeling  of  a  product, 
except  meal-type  products  as  defined  in 
§  317.313(1),  provided  that: 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  fat  content  by  50  percent  or 
more,  with  a  minimum  reduction  of  more 
than  3  grams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  defined  in  §  317.313(j)(2)(i) 
and  (ii);  and 

(ii)  As  required  in  §  317.313{j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  fat  has  been  reduced,  the 
Identity  of  the  reference  food,  and 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  317.313(i)(2)(ii)  (e.g..  "Reduced  fat— 50 
percent  less  fat  than  our  regular  ground 
beef.  Fat  content  has  been  reduced  from 
28  grams  to  14  grams  per  serving"). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  meat  product,  including 
meal-type  products  as  defined  in 

§  317.313(1).  provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  fat,  with  a  minimum 
reduction  of  more  *han  3  grams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  317.313(j)(l)(i).  (ii).  and  (iii):  and 

(ii)  As  required  in  §  317.313(j){2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  fat  has  been  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  317.313(j)(2)(ii)  (e.g.,  'This  hot  dog 
contains  40  percent  less  fat  than  our 
regular  hot  dog.  Fat  content  has  been 
lowered  from  9  grams  to  5.5  grams  per 
serving."). 

(6)  The  term  " percent  fat 

free"  may  be  used  on  the  label  or  in 
labeling  of  a  meat  product,  provided 
that: 

(i)  The  product  meets  the  criteria  for 
"low  fat"  in  paragraph  (b)(2)  or  (b)(3)  of 
this  section. 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  (as 
declared  on  the  label)  of  the  meat 
product  expressed  in  grams,  to  the 
nearest  one-half  gram.  When  the  total 


fat  content  is  less  than  0.5  grams  per 
serving,  the  amount  may  be  declared  as 
"0."  Such  disclosure  shall  appear  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
9  317.313{j)(2)(ii)  and  in  type  size  that 
shall  be  no  less  than  one-half  the  size  of 
the  type  used  for  such  claim. 

(iii)  The  percent  of  reduction  and  the 
words  "fat  free"  are  in  uniform  type 
size. 

(iv)  A  claim  for  "100  percent  fat  free" 
meets  all  criteria  for  "fat  free"  in 
paragraph  (b)(1)  of  this  section. 

(c)  Fatty  acid  content  claims.  The 
label  or  labeling  of  meat  products  that 
bear  claims  with  respect  to  the  level  of 
saturated  fat  shall  disclose  the  level  of 
total  fat  and  cholesterol  in  the  product 
in  immediate  proximity  to  such  claim 
each  time  the  claim  is  made  and  in  type 
that  shall  be  no  less  than  one-half  the 
size  of  the  type  used  for  the  claim  with 
respect  to  the  level  of  saturated  fat. 
Declaration  of  cholesterol  content  may 
be  omitted  when  the  product  contains 
less  than  2  milligrams  of  cholesterol  per 
labeled  serving  size. 

(1)  The  terms  "low  in  saturated  fat"  or 
"low  saturated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  meat  product, 
except  meal-type  products  as  defined  in 
S  317.313(1),  provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  not  more  than  15 
percent  of  calories  from  saturated  fatty 
acids:  end 

(ii)  If  a  product  meets  these  conditions 
without  benefit  of  special  processing, 
alteration,  formulation,  or  reformulation 
to  lower  saturated  fat  content,  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(2)  The  terms  "low  in  saturated  fat"  or 
"low  saturated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product,  as  defined  in  S  317.313(1), 
provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  100  grams  of 
product;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
°  content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(3)  The  terms  "reduced  saturated  fat", 
"reduced  in  saturated  fat",  or  "saturated 
fat  reduced"  may  be  used  on  the  label  or 
in  labeling  of  a  meat  product,  except 
meal-type  products  as  defined  in 

§  317.313(1).  provided  that: 


(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  saturated  fatty  acid  content 
by  50  percent  or  more,  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  ser\'ing  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
S  317.313(j){l)(i)  and  (ii);  and 

(ii)  As  required  in  S  317.313(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
S  317.313(j)(2)(ii)  (e.g..  "Reduced 
saturated  fat.  Contains  50  percent  less 
saturated  fat  than  the  national  average 
for  pork  sausage.  Saturated  fat  reduced 
from  14  g  to  7  g  per  serving"). 

(4)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  meat  product,  including 
meal-type  products  as  defined  in 
S  317.313(1),  provided  that: 

(i)  The  product  contains  25  percent 
less  saturated  fat  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  defined  in 
§  317.313(j)(l)(i).  (ii),  and  (iii):  and 

(ii)  As  required  in  S  317.313(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  compartng  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
S  317.313(j)(2)(ii)  (e.g..  "Brand  Y  Italian 
"sausage  contains  40  percent  less 
saturated  fat  than  our  regular  Brand  X 
Italian  sausage.  Brand  Y  contains  6 
grams  saturated  fat;  Brand  X  contains  10 
grams  saturated  fat"). 

(d)  Cholesterol  content  claims.  (1)  The 
terms  "cholesterol  free",  "free  of 
cholesterol",  "zero  cholesterol",  or  "no 
cholesterol"  may  be  used  on  the  label  or 
in  labeling  of  a  meat  product,  provided 
that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams 
of  product: 

(A)  The  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 


60332 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules 


amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fat  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(C)  As  required  in  S  317.313(e),  if  the 
product  contains  less  than  2  milligrams 
of  cholesterol  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  without  the  benefit  of 
special  processing,  alteration, 
formulation  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  product. 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fat  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size. 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
preceding  the  referral  statement 
required  in  §  317.313(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  the  claim  appears  more  than 
once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  largest  type; 
and 

(D)  As  required  in  {  317.313(e)(2),  if 
the  meat  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size  without  the  benefit 
of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  product,  or 

(E)  If  the  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size  only  as  a  result  of 
special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  {i.e.,  meet  requirements  of 
paragraph  (d)(5)(i)(A)  of  this  section) 
than  the  product  for  which  it  substitutes 
as  specified  in  §  317.313(d)  that  has  a 
significant  (i.e..  6  percent  or  more) 
market  share.  As  required  in 


§  317.313(i)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
was  reduced,  the  identity  of  the 
reference  food,  and  the  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
S  317.313(j)(2)(ii). 

(2)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  a  meat  product, 
except  meal-type  products  as  defined  in 
§  317.313(1),  provided  that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat,  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams 
of  product: 

(A)  The  product  contains  20 
milligrams  or  less  of  cholesterol  per 
reference  amount  customarily 
consumed,  per  labeled  serving  size,  and 
per  100  grams  of  product; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size; 

(C)  As  required  in  §  317.313(e],  if  the 
product  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformijlation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  20 
milligrams  or  less  of  cholesterol  per 
reference  amount  customarily 
consumed,  per  labeled  serving  size,  and 
per  100  grams  of  product; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  The  label  or  labehng  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
preceding  the  referral  statement 
required  in  §  317.313(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  the  claim  is  made  more  than 


once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  largest  type; 
and 

(D)  As  required  in  §  317.313(e)(2).  the 
product  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
ail  products  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches,  or 

(E)  If  the  product  contains  20 
milligrams  or  less  of  cholesterol  only  as 
a  result  of  special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  (i.e.,  meets  requirements  of 
paragraph  (d)(5)(i)(A)  of  this  section) 
than  the  food  for  which  it  substitutes  as 
specified  in  §  317.313(d)  that  has  a 
significant  (i.e..  5  percent  or  more) 
market  share.  As  required  in 

§  317.31 3(|)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
has  been  reduced,  the  identity  of  the 
reference  food,  and  the  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  as  defined  in  S  317.313(i)(2)(ii). 

(3)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  S  317.313,  provided 
that  the  product  meets  the  requirements 
of  paragraph  (d)(2)  of  this  section, 
except  that  the  determination  as  to 
whether  paragraph  (d)(2)  (i)  or  (ii)  of  this 
section  applies  to  the  product  will  be 
made  only  on  the  basis  of  whether  the 
product  contains  11.5  grams  or  less  of 
fat  per  100  grams  of  product,  the 
requirement  in  paragraphs  (d)(2)  (i)(A) 
and  (ii)(A)  of  this  section  shall  be 
limited  to  20  milligrams  of  cholesterol 
per  100  grams,  and  the  requirement  in 
paragraphs  (d)(2)  (i)(B)  and  (ii)(B)  of  this 
section  shall  be  modified  to  require  that 
the  product  contain  2  grams  or  less  of 
saturated  fat  per  100  grams  rather  than 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size. 

(4)  The  terms  "reduced  cholesterol", 
"reduced  in  cholesterol",  or  "cholesterol 
reduced"  may  be  used  on  the  label  or  in 
labeling  of  a  meat  product  or  a  product 
that  substitutes  for  that  food  as 
specified  in  §  317.313(d),  except  meal- 
type  products  as  defined  in  §  317.313(1), 
provided  that: 
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once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  largest  type; 
and 

(D)  As  required  in  §  317.313(e)(2).  the 
product  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product  without  the  beneHt  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
ail  products  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches,  or 

(E)  If  the  product  contains  20 
milligrams  or  less  of  cholesterol  only  as 
a  result  of  special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  (i.e.,  meets  requirements  of 
paragraph  (d)(5)(i)(A)  of  this  section) 
than  the  food  for  which  it  substitutes  as 
specified  in  §  317.313(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share.  As  required  in 

§  317.313(j)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
has  been  reduced,  the  identity  of  the 
reference  food,  and  the  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  as  defmed  in  {  317.313(jM2)(i)). 

(3)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defmed  in  \  317.313,  provided 
that  the  product  meets  the  requirements 
of  paragraph  (d)(2]  of  this  section, 
except  that  the  determination  as  to 
whether  paragraph  (d)(2)  (i)  or  (ii)  of  this 
section  applies  to  the  product  will  be 
made  only  on  the  basis  of  whether  the 
product  contains  11.5  grams  or  less  of 
fat  per  100  grams  of  product,  the 
requirement  in  paragraphs  (d)(2)  (i)(A) 
and  (ii)(A)  of  this  section  shall  be 
limited  to  20  milligrams  of  cholesterol 
per  100  grams,  and  the  requirement  in 
paragraphs  (d)(2)  (i)(B]  and  (ii)(B)  of  this 
section  shall  be  modified  to  require  that 
the  product  contain  2  grams  or  less  of 
saturated  fat  per  100  grams  rather  than 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size. 

(4)  The  terms  "reduced  cholesterol", 
"reduced  in  cholesterol",  or  "cholesterol 
reduced"  may  be  used  on  the  label  or  in 
labeling  of  a  meat  product  or  a  product 
that  substitutes  for  that  food  as 
specined  in  §  317.313(d),  except  meal- 
type  products  as  defmed  in  §  317.313(1), 
provided  that: 


(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams: 

(A)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  content  by  50 
percent  or  more,  with  a  minimum 
reduction  of  more  than  20  milligrams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§317.313(j)(1)(i)and(ii); 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  custom-irily  consumed 
and  per  labeled  serving  size;  and 

(C)  As  required  in  {  31 7.313(|)(2)  for 
relative  claims,  the  percent  that  the 
cholesierol  has  been  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  cholesterol  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defmed  in 
%  317.313(JM2)(ii). 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  content  by  50 
percent  or  more,  with  a  minimum 
reduction  of  more  than  20  milligrams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  (as  defined  in 

§  317.313(j)(1)  (i)  and  (ii))  that  it 
resembles  and  for  which  it  substitutes 
as  specified  in  \  317.313(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
preceding  the  referral  statement 
required  in  \  317.313(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  the  claim  is  made  more  than 
once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  (h»t  is  printed  in  the  largest  type; 
and 


(D)  As  required  in  §  317.313(i)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced, 
the  identity  of  the  reference  food,  and 
the  quantitative  information  comparing 
the  level  of  cholesterol  in  the  product 
per  labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  arc 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  317.313(jl(2)(ii). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  product  or  a  product  that 
substitutes  for  that  product  as  specified 
in  $  317.313(d),  including  meal-type 
products  as  defined  in  \  317.313(1), 
provided  that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat.  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol,  with  a 
minimum  reduction  of  more  than  20 
milligrams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  Jt  resembles  and  for  which  it 
substitutes  as  defined  in  S  317.313(j)(1) 
(i),  (ii),  and  (iii); 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  As  required  in  \  317.31 3(i)(2)  for 
relative  claims,  the  percent  that  the 
cholesterol  was  reduced,  the  identity  of 
the  reference  food,  and  the  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  are  declared  in  immediate    i 
proximity  to  the  most  prominent  iuch 
claim  as  defined  in  §  317.313(j)(2)(Ti). 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol  with  a  minimum 
reduction  of  20  milligrams  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  from  the  reference 
food  as  defined  in  §  317.3l3(j)(1)(i).  (ii). 
and  (iii)  that  it  resembles  and  for  which 
it  substitutes  as  specified  in  §  317.313(d) 
that  has  a  significant  (i.e.,  5  percent  or 
more)  market  share; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  each  time 
the  claim  is  made,  in  immediate 


proximity  to  such  claim  preceding  the 
referral  statement  required  in 
S  317.313(g)  in  type  that  shall  be  no  less 
than  one-half  the  size  of  the  type  used 
for  such  claim.  If  the  claim  appears  on 
more  than  one  panel,  the  disclosure 
shall  be  made  on  each  panel  except  for 
the  panel  that  bears  nutrition  labeling.  If 
the  claim  is  made  more  than  once  on  a  -. 
panel  the  disclosure  shall  be  made  in    > 
immediate  proximity  to  the  claim  that  is 
printed  in  the  largest  type;  and 

(D)  As  required  in  S  ^-313(1)12)  for 
relative  claims,  the  percept  (or  fraction) 
that  the  cholesterol  was  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  cholesterol  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  it  replaces  are  declared 
in  immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
S  317.313(i)(2)(ii)  (e.g..  "This  ham 
omelette  contains  30  percent  less 
cholesterol  than  our  regular  omelette. 
Cholesterol  lowered  from  45  milligrams 
to  30  milligrams  per  serving.  Contains  12 
grams  of  fat  per  serving."). 

SS317.363-317.3M    [Reserved] 

(e)  LeQa  and  Extra  Lean  Claims.  (1) 
The  term  "lean"  may  be  used  on  the 
label  or  in  labeling  of  a  meat  product, 
provided  that  the  product  contains  less 
than  10.5  grams  fat,  less  than  3.5  grams 
saturated  fat.  and  less  than  94.5 
milligrams  cholesterol  per  100  grams. 

(2)  The  term  "extra  lean"  may  be  used 
on  the  label  or  in  labeling  of  a  meat 
product,  provided  that  the  product 
contains  less  than  4.9  grams  fat;  less 
than  1.8  grams  saturated  fat;  and  less 
than  94.5  milligrams  cholesterol  per  100 
grams. 

§317.369    Petitions  for  nuMenl  content 
claim*. 

(a)  This  section  pertains  to  petitions 
for  claims,  expressed  or  implied,  that 
characterize  the  level  of  any  nutrient 
required  to  be  on  the  label  or  in  labeling 
of  product  by  this  subpart. 

(b)  Petitions  included  in  this  section 
are  (1)  petitions  for  a  new  (heretofore 
unauthorized)  nutrient  content  claim, 

(2)  petitions  for  a  synonymous  term 
(i.e.,  one  that  is  consistent  with  a  term 
defined  by  regulation)  for  characterizing 
the  level  of  a  nutrient,  and  (3)  petitions 
for  the  use  of  an  implied  claim  'm  a 
brand  name. 

(c)  Petitions  to  be  filed  under  this 
section  shall  be  submitted  in 
quadruplicate.  If  any  part  of  the  material 
submitted  is  in  a  foreign  language,  il 
shall  be  accompanied  by  an  accurate 
and  complete  English  translation.  The 
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petition  shall  state  the  petitioner's  post 
ofTice  address. 

(d)  Pertinent  information  may  be 
incorporated  in.  and  will  be  considered 
as  part  of,  a  petition  on  the  basis  of 
speciHc  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
the  Food  Safety  and  Inspection  Service. 
However,  any  reference  to  unpublished 
information  furnished  by  a  person  other 
than  the  applicant  will  not  be 
considered  unless  use  of  such 
information  is  authorized  (with  the 
understanding  that  such  information 
may  in  whole  or  part  be  subject  to 
release  to  the  public)  in  a  written  i 
statement  signed  by  the  person  who 
submitted  it.  Any  reference  to  published 
information  should  be  accompanied  by 
reprints  or  photostatic  copies  of  such 
references. 

(e)  If  nonclinical  laboratory  studies 
are  included  in  a  petition,  the  petition 
shall  include,  with  respect  to  each 
nonclinical  study  contained  in  the 
petition,  either  a  statement  that  the 
study  has  been,  or  will  be.  conducted  in 
compliance  with  the  good  laboratory 
practice  regulations  as  set  forth  in  part 
58  of  chapter  I,  title  21.  or.  if  any  such 
study  was  not  conducted  in  compliance 
with  such  regulations,  a  brief  statement 
of  the  reason  for  the  noncompliance. 

(f)  If  clinical  investigations  are 
included,  the  petition  shall  include 
statements  regarding  each  such  clinical 
investigation  relied  upon  in  the  petition 
that  it  either  was  conducted  in 
compliance  with  the  requirements  for 
institutional  review  set  forth  in  part  56 
of  chapter  I,  title  21,  or  was  not  subject 
to  such  requirements  in  accordance  with 
S  56.194  or  S  56.105.  and  that  it  was 
conducted  in  compliance  with  the 
requirements  for  informed  consents  set 
forth  in  part  50  of  chapter  L  title  21. 

(g)  The  availability  for  public 
disclosure  of  petitions  submitted  to  the 
Agency  under  this  section  will  be 
governed  by  the  rules  specified  in 
subchapter  D.  title  9. 

(h)  The  data  specified  under  the 
several  lettered  headings  should  be 
submitted  on  separate  sheets  or  sets  of 
sheets,  suitably  identified.  If  such  data 
have  already  been  submitted  with  an 
earlier  application  from  the  petitioner, 
the  present  (retition  must  provide  the 
data. 

(i)  The  petition  must  be  signed  by  the 
petitioner  or  by  his  or  her  attorney  or 
agent,  or  [if  a  corporation)  by  an 
authorized  official. 

(j)  The  petition  shall  include  a 
statement  signed  by  the  person 
responsible  for  the  petition,  that  to  the 
best  of  his  or  her  knowledge,  it  is  a 
representative  and  balanced  submission 
that  includes  unfavorable  information. 


as  well  as  favorable  information,  known 
to  him  or  her  pertinent  to  the  evaluation 
of  the  petition. 

{k)(l)  Petitions  for  a  new  nutrient 
content  claim  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 


(Date) 
Name  of  petitioner  — 
Posl-ofrice  address  — ■ 
Subject  of  the  petition 


PSIS  Hearing  Clerk.  Regulations 

Development  Unit  Policy  Office,  Food 
Safety  and  Inspection  Service, 

tf.S.  Department  of  Agriculture.  Washington 
DC  20250. 
Dear  Sirs:  The  undersigned— 

submits  this  petition  pursuant  to  9  CFR 

317.369  with  respect  to  (statement  of  the 

claim  and  its  proposed  use). 
Attached  hereto,  in  quadruplicate,  and 

constituting  a  part  of  this  petition,  are  the 

following: 

A.  A  statement  identifying  the  descriptive 
term  and  the  nutrient  that  the  term  is 
intended  to  characterize  with  respect  to  the 
level  of  such  nutrient.  The  statement  should 
address  why  the  use  of  the  term  as  proposed 
will  not  be  misleading.  The  statement  should 
provide  examples  of  the  nutrient  content 
claim  as  it  will  be  used  on  labels  or  labeling, 
as  well  as  the  types  of  products  on  which  the 
claim  will  be  used.  The  statement  shall  also 
specify  the  level  at  which  the  nutrient  must 
be  present  or  what  other  conditions 
concerning  the  product  must  be  met  for  the 
appropriate  use  of  the  term  in  labels  or 
labeling,  as  well  as  any  factors  that  would 
make  the  use  of  the  term  inappropriate. 

B.  A  detailed  explanation  supported  by  any 
necessar)-  data,  of  why  use  of  the  food 
component  characterized  by  the  claim  is  of 
importance  In  human  nutrition  by  virtue  of  its 
presence  or  absence  at  the  levels  that  such 
claim  would  describe.  This  explanation  shall 
also  state  what  nutritional  benefit  to  the 
public  will  derive  from  use  of  the  claim  as 
proposed  and  why  such  benefit  is  not 
available  through  the  use  of  existing  terms 
defined  by  regulation.  If  the  claim  is  intended 
for  a  specific  group  within  the  population,  the 
analysis  should  specifically  address 
nutritional  needs  of  such  group,  and  should 
include  scientific  data  sufficient  for  such 
purpose.  The  petition  should  also  include 
data  and  information,  e.g.,  surveys  to  the 
extent  necessary  to  demonstrate  that 
consumers  can  be  expected  to  understand  the 
meaning  of  the  term  under  the  proposed 
conditions  of  use. 

C.  Analytical  data  that  demonstrates  the 
amount  of  the  nutrient  that  is  the  subject  of 
the  claim,  that  is  present  in  the  products  for 
which  the  claim  is  intended.  The  assays 
should  be  performed  on  representative 
samples  using  the  Association  of  Official 
Analytical  Chemists  (AOAC)  methods  where 
available.  If  no  AOAC  method  is  available, 
the  petitioner  shall  submit  the  assay  method 
used,  and  data  establishing  the  validity  of  the 
method  for  assaying  the  nutrient  in  the 
particular  food.  The  validation  data  should 
include  a  statistical  analysis  of  the  analytical 
and  product  variability. 


D.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption,  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet.  If  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  above  analysis  should 
specifically  address  the  dietary  practices  of 
such  group,  and  should  include  data 
sufficient  to  demonstrate  that  the  dietary 
analysis  is  representative  of  such  group. 

Yours  very  truly. 

Petitioner  

By 


(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  and  the 
petitioner  will  subsequently  be  notified 
of  the  Agency's  decision  to  file  or  deny 
the  petition;  or  (ii)  that  the  petition  is 
incomplete,  e.g.,  one  that  lacks  any  of 
the  data  required  by  this  section,  one 
that  states  such  data  in  a  manner  that  is 
not  readily  understood,  or  one  that  has 
not  been  submitted  in  quadruplicate,  in 
which  case  the  petition  will  be  denied 
and  the  petitioner  will  be  notified  as  to 
what  respect  the  petition  is  incomplete. 

(3)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  the  Administrator 
will  notify  the  petitioner  by  letter  that 
the  petition  has  either  been  filed  or 
denied.  If  denied,  the  notification  shall 
state  the  reasons  therefor.  If  filed,  the 
date  of  the  notification  letter  becomes 
the  date  of  filing.  A  petition  that  has 
been  denied  shall  not  be  made  available 
to  the  public.  A  filed  petition  shall  be 
available  to  the  public  as  provided 
under  paragraph  (e)  of  this  section. 

(4)  Within  90  days  of  the  date  of  filing, 
the  Administrator  will,  by  letter  of 
notification  to  the  petitioner,  (i)  deny  the 
petition,  or  (ii)  inform  the  petitioner  that 
a  proposed  regulation  to  provide  for  the 
requested  use  of  the  new  term  will  be 
published  in  the  Federal  Register.  The 
Administrator  will  publish  the  proposal 
to  amend  the  regulations  to  provide  for 
the  requested  use  of  the  nutrient  content 
claim  in  the  Federal  Register  within  90 
days  of  the  date  of  filing.  The  proposal 
will  also  announce  the  availability  of 
the  petition  for  public  disclosure. 

(I)(l)  Petitions  for  a  synonymous  term 
shall  include  the  following  data  and  be 
submitted  in  the  following  form. 


(Date) 
Name  of  petitioner  — 
Post-office  address  — 
Subject  of  the  petition 
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D.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption,  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specincally  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet,  if  the  claim  is 
intended  for  a  speciric  group  within  the 
population,  the  above  analysis  should 
specifically  address  the  dietary  practices  of 
such  group,  and  should  include  data 
sufHcient  to  demonstrate  that  the  dietary 
analysis  is  representative  of  such  group. 

Yours  very  truly. 

Petitioner  

By 


(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  and  the 
petitioner  will  subsequently  be  notified 
of  the  Agency's  decision  to  file  or  deny 
the  petition;  or  (ii)  that  the  petition  is 
incomplete,  e.g..  one  that  lacks  any  of 
the  data  required  by  this  section,  one 
that  states  such  data  in  a  manner  that  is 
not  readily  understood,  or  one  that  has 
not  been  submitted  in  quadruplicate,  in 
which  case  the  petition  will  be  denied 
and  the  petitioner  will  be  notified  as  to 
what  respect  the  petition  is  incomplete. 

(3)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  the  Administrator 
will  notify  the  petitioner  by  letter  that 
the  petition  has  either  been  filed  or 
denied.  If  denied,  the  notification  shall 
state  the  reasons  therefor.  If  filed,  the 
date  of  the  notification  letter  becomes 
the  date  of  filing.  A  petition  that  has 
been  denied  shall  not  be  made  available 
to  the  public.  A  filed  petition  shall  be 
available  to  the  public  as  provided 
under  paragraph  (e)  of  this  section. 

(4)  Within  90  days  of  the  date  of  filing, 
the  Administrator  will,  by  letter  of 
notification  to  the  petitioner,  (i)  deny  the 
petition,  or  (ii)  inform  the  petitioner  that 
a  proposed  regulation  to  provide  for  the 
requested  use  of  the  new  term  will  be 
published  in  the  Federal  Register.  The 
Administrator  will  publish  the  proposal 
to  amend  the  regulations  to  provide  for 
the  requested  use  of  the  nutrient  content 
claim  in  the  Federal  Register  within  90 
days  of  the  date  of  filing.  The  proposal 
will  also  announce  the  availability  of 
the  petition  for  public  disclosure. 

(1)(1)  Petitions  for  a  synonymous  term 
shall  include  the  following  data  and  be 
submitted  in  the  following  form. 
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(Date) 
Name  of  petitioner  — 
Post-office  address  — 
Subject  of  the  petition 


FSIS  Hearing  Clerk.  Regulations 

Development  Unit,  Policy  Office.  Food 
Safety  and  Inspection  Service, 
U.S.  DeparOneut  of  Agriculture,  Washington 
DC  20250. 

Dear  Sirs:  The  undersigned, . 

submits  this  petition  pursuant  to  9  CFR 
317.369  with  respect  to  (statement  of  the 
synonymous  term  and  its  proposed  use  in  a 
nutrient  content  claim  that  is  consistent  with 
an  existing  term  that  has  been  deHned  under 
subpart  B  of  part  317). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  synonymous 
descriptive  term,  the  existing  term  defined  by 
a  regulation  with  which  the  synonymous  term 
is  claimed  to  be  consistent,  and  the  nutrient 
that  the  term  is  intended  to  characterize  the 
level  of.  The  statement  should  address  why 
the  use  of  the  synonymous  term  as  proposed 
"will  not  be  misleading.  The  statement  should 
provide  examples  of  the  nutrient  content 
claim  as  it  will  be  used  on  labels  or  labeling, 
as  well  as  the  types  of  products  on  which  the 
claim  will  be  used.  The  statement  shall  also 
specify  whether  any  limitations  not 
applicable  to  the  use  of  the  defined  term  are 
intended  to  apply  to  the  use  of  the 
synonymous  term. 

B.  A  detailed  explanation  supported  by  any 
necessary  data,  of  why  use  of  the  proposed 
term  is  requested,  including  whether  the 
existing  defined  terra  is  inadequate  for  the 
purpose  of  effectively  characterizing  the  level 
of  a  nutrient.  This  item  shall  also  state  what 
nutritional  benefit  to  the  public  will  derive 
from  use  of  the  claim  as  proposed,  and  why 
such  benefit  is  not  available  through  the  use 
of  existing  term  defined  by  rpgulafion.  If  the 
claim  is  intended  for  a  specific  group  within 
the  population,  the  analysis  should 
specifically  address  nutritional  needs  of  such 
group,  and  should  include  scientific  data 
sufficient  for  such  purpose.  This  item  shall 
also  include  data  and  information,  e.g., 
surveys,  to  the  extent  necessary  to 
demonstrate  that  consumers  can  be  expected 
to  understand  the  meaning  of  the  term  under 
the  proposed  conditions  of  use. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet.  If  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  above  analysis  should 
specifically  address  the  dietary  practices  of 
such  group,  and  should  include  data 
sufficient  to  demonstrate  that  the  dietary 
analysis  is  representative  of  such  group. 

Yours  very  truly. 

Petitioner  

By    

(indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  and  the 
petitioner  will  subsequently  be  notified 


of  the  Agency's  decision  to  grant  the 
petitioner  permission  to  use  the 
proposed  term  or  to  deny  the  petition;  or 
(ii)  that  the  petition  is  incomplete,  e.g., 
one  that  lacks  any  of  the  data  required 
by  this  part,  one  that  states  such  data  in 
a  manner  that  is  not  readily  understood, 
or  one  that  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3)  Within  90  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e.,  that  has  not  been  found 
to  be  incomplete  and  subsequently 
denied),  the  Administrator  will  notify 
the  petitioner  by  letter  of  the  Agency's 
decision  to  grant  the  petitioner 
permission  to  use  the  proposed  term, 
with  any  conditions  or  limitations  on 
such  use  specified,  or  to  deny  the 
petition,  in  which  case  the  letter  shall 
state  the  reasons  therefor.  Failure  of  the 
petition  to  fully  address  the 
requirements  of  this  section  shall  be 
grounds  for  denial  of  the  petition. 

(4)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  informing  the  public 
of  his  or  hpr  decision.  If  the  petition  is 
granted,  the  approved  synonymous  term 
will  be  included  in  the  regulations  listing 
terms  permitted  for  use  in  nutrient 
content  claims. 

(m)(l}  Petitions  for  the  use  of  an 
implied  nutrient  content  claim  in  a 
brand  name  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 


(Date) 
Name  of  petitioner  — 
Post-office  address  — 
Subject  of  the  petition 


FSIS  Hearing  Clerk,  Regulations 

Development  Unit,  (Hihcy  Office,  Food 
Safety  and  Inspection  Service, 

U.S.  Department  of  Agriculture,  Washington 
DC  20250. 
Dear  Sirs:  The  undersigned, . 


sulHnits  this  petition  pursuant  to  9  CFR 
317.369  with  respect  to  (statement  of  the 
implied  nutrient  content  claim  and  its 
proposed  use  in  a  brand  name). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  implied 
nutrient  content  claim,  the  nutrient  the  claim 
is  intended  to  characterize,  the  corresponding 
term  for  characterizing  the  level  of  such 
nutrient  as  defined  by  a  regulation,  and  the 
brand  name  of  which  the  implied  claim  is 
intended  to  be  a  part.  The  statement  should 
address  why  the  use  of  the  brand-name  as 
proposed  will  not  be  misleading.  The 
statement  should  provide  examples  of  the 
types  of  products  on  which  the  brand  name 
will  appear.  It  should  also  include  data 


showing  that  the  actual  level  of  the  nutrient 
in  the  food  would  qualify  the  Ut>el  of  the 
product  to  bear  the  corresponding  term 
defined  by  regul«tion.  Assay  methods  used  (o 
determine  the  level  of  a  nutrient  should-meel 
the  requirements  stated  under  petition  formal 
item  C  in  paragraph  (k)|1)  of  this  section. 

E  A  detailed  expianalion  supported  by  any 
necessary  data,  of  why  use  of  the  proposed 
brand  name  is  requested.  This  item  shall  also 
state  what  nutritional  benefit  to  the  public 
will  derive  from  use  of  the  brand  name  as 
proposed.  If  the  branded  product  is  intended 
for  a  specific  group  within  tiie  population,  the 
analysis  should  specifically  address 
nutritional  needs  of  such  group,  and  should 
include  scientific  data  sufficient  for  such 
purpose. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  brand  name 
on  food  consumption,  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  effect  on  the 
intake  of  nutrients  that  have  beneficial  and 
negative  consequences  in  the  total  diet  If  the 
branded  product  is  intended  (or  a  specific 
group  within  the  population,  the  analysis 
should  specifically  address  the  dietary 
practices  of  such  group,  and  should  include 
data  sufficient  to  demonstrate  that  the 
dietaiy  analysis  is  representative  of  such 
group. 

Yours  very  truly. 

Petitioner 

By   — 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  or  (ii)  that 
the  petition  is  incomplete,  i.e.,  one  that 
lacks  any  of  the  data  required  by  this 
part,  one  that  states  such  data  in  a 
manner  that  is  not  readily  understood, 
or  one  that  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3)  The  Administrator  will  publish  a 
notice  of  the  petition  in  the  Federal 
Register  announcing  its  availability  to 
the  public  and  seeking  comment  on  the 
petition.  The  petition  shall  be  avr.ilable 
to  the  public  to  the  extent  provided 
under  paragraph  (e)  of  this  section.  The 
notice  shall  allow  30  days  for  comments. 

(4)  Within  100  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e.,  that  has  not  been  found 
to  be  incomplfite  and  subsequently 
denied^,  the  Administrator  will  |i)  notify 
the  petitioner  by  letter  of  the  Agency's 
decision  to  grant  the  petitioner 
permission  to  vse  the  proposed  brand 
name  if  such  use  is  not  misleading,  with 
any  conditions  or  limitations  on  such 
use  specified,  or  (ii)  deny  the  petition,  in 
which  case  the  letter  shall  state  the 
reasons  therefor.  Failure  of  the  petition 
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to  fulty  address  the  requirements  of  this 
section  shall  be  grounds  for  denial  of  the 
petition.  Should  the  Administrator  not 
notify  the  petitioner  of  his  or  her 
decision  on  the  petition  within  100  days, 
the  petition  shall  be  considered  to  be 
granted. 

(5)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  informing  the  public 
of  such  fact. 

§§317.370-317.379    (Reserved) 

§  317.390    Label  statements  relating  to 
usefulness  In  reducing  or  maintaining  body 
weight 

(a)  General  requirements.  Any 
product  that  purports  to  be  or  is 
represented  for  special  dietary  use 
because  of  usefulness  in  reducing  body 
weight  shall  bear 

(1)  Nutrition  labeling  in  conformity 
with  §  317.309  of  this  subpart,  unless 
exempt  under  that  section,  and 

(2)  A  conspicuous  statement  of  the 
basis  upon  which  the  product  claiins  to 
be  of  special  dietary  usefulness. 

(b)  Nonnutritive  ingredients.  (1)  Any 
product  subject  to  paragraph  (aj  of  this 
section  that  achieves  its  special  dietary 
usefulness  by  use  of  a  nonnutritive 
ingredient  (i.e.,  one  not  utilized  in 
normal  metabolism)  shall  bear  on  its 
label  a  statement  that  it  contains  a 
nonnutritive  ingredient  and  the 
percentage  by  weight  of  the  nonnutritive 
ingredient. 

(2)  A  special  dietdry  product  may 
contain  a  nonnutritive  sweetener  or 
other  ingredient  only  if  the  ingredient  is 
safe  for  use  in  the  product  under  the 
applicable  law  and  regulations  of  this 
chapter.  Any  product  that  achieves  its 
special  dietary  usefulness  in  reducing  or 
maintaining  body  weight  through  the  use 
of  a  nonnutritive  sweetener  shall  bear 
on  its  label  the  statement  required  by 
paragraph  (b)(1)  of  this  section,  but  need 
not  state  the  percentage  by  weight  of  the 
nonnutritive  sweetener.  If  a  nutritive 
8weelener(s)  as  well  as  nonnutritive 
sweetener(s)  is  added,  the  statement 
shall  indicate  the  presence  of  both  types 
of  sweetener,  e.g..  "Sweetened  with 
nutritive  sweetener(s)  and  nonnutritive 
sweetener(s)." 

(c)  "Low  calorie"  foods.  A  product 
purporting  to  be  "low  calorie"  must 
compljLwilh  the  criteria  set  forth  for 
such  foods  in  §  317.360(b)  (2)  and  (3). 

(d)  "Reduced  calorie"  foods  and  other 
comparative  claims.  A  product 
purporting  to  be  "reduced  calorie"  or 
otherwise  containing  fewer  calories  than 
a  reference  food  must  comply  with  the 
criteria  set  forth  for  such  foods  in 

§  317.360(b)  (4)  and  (5). 


§§  317.3«1-317.399    [Reserved] 

§  3 1 7.400    Exemption  from  nutrition 
tabellng. 

Meat  products  used  for  further 
processing,  such  as  sliced  pepperoni 
that  will  be  used  in  pizza,  shall  be 
exempt  from  nutrition  labeling,  provided 
that  the  labels  for  these  products  bear 
no  nutrition  claims  or  nutrition 
information. 

PART  320— RECORDS. 
REGISTRATION.  AND  REPORTS 

3.  The  authority  citation  for  part  320 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695:  7  CFR  2.17. 
2.55. 

4.  Section  320.1  would  be  amended  by 
adding  a  new  paragraph  (b)(7)  to  read  as 
follows: 

§  320.1    Records  required  to  be  kept. 

***** 

(b)  *  *  * 

(7)  Records  of  nutrition  labeling  as 
required  by  subpart  B,  part  317.  of  this 
subchapter. 

PART  381— POULTRY  PRODUCre^^^ 
INSPECTION  REGULATIONS 

5.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S.C.  451-470  7 
CFR  2.17,  2.55. 

6.  Section  381.175  would  be  amended 
by  adding  a  new  paragraph  (b)(4)  to 
read  as  follows: 

§  38 1. 1 75    Records  required  to  be  kept 


(b)  •  *  * 

(4)  Records  of  nutrition  labeling  as 
required  by  subpart  Y  of  this  part. 

7.  Part  381  would  be  amended  by 
adding  a  new  subpart  Y  to  read  as 
follows: 

Sutipart  Y— Nutrition  Lat>eling 

Sec. 

381.400  Nutrition  lal)eling  of  poultry 
products. 

381.401  (Reserved) 

381.402  Location  of  nutrition  information. 
381.403-381.407     |Reser\ed| 

381.408  Labeling  of  poultry  products  with 
number  of  servings. 

381.409  Nutrition  label  content. 

381.410  (Reserved) 

381.411  IReservedj 

381.412  Reference  amounts  customarily 
consumed  per  eating  occasion. 

381.413  Nutrient  content  claims:  general 
principles. 

381.414-381.442     [Reserved! 
381.443    Signincant  participation  for 
voluntary  nutrition  labeling. 


Sec. 

381.444  Identification  of  the  major  cuts  of 
poultry  products. 

381.445  Guidelines  for  voluntary  nutrition 
labeling  of  single-ingredient,  raw 
products. 

381.446-381.453    [Reserved] 

381.454  Nutrient  content  Claims  for  "source" 
and  "high". 

381.455  [Reserved] 

381.456  Nutrient  content  claims  for  "light" 
or  "lite". 

381.457-381.459    |Reser\*ed] 

381.460  Nutrient  content  claims  for  calorie 
content. 

381.461  Nutrient  content  claims  for  sodium 
content. 

381.462  Nutrient  content  claims  for  fat.  fatty 
acids,  and  cholesterol  content  of  poultry 
products. 

381.463-381.468    [Reserved] 

381.469    Petitions  for  nutrient  content  claims. 

381.470-381.479    (Reserved] 

381.480    Label  statements  relating  to 

usefulness  in  reducing  or  maintaining 

body  weight. 
381.481-381.499    [Reserved] 
381.500    Exemption  from  nutrition  labeling. 

Subpart  Y— Nutrition  Labeling 

§  381.400    Nutrition  labeling  of  poultry 
products. 

(a)  Nutrition  labeling  shall  be 
provided  for  all  poultry  products,  except 
single-ingredient,  raw  products,  in 
accordance  with  the  requirements  of 

§  381.409.  unless  the  product  is  used  for 
further  processing  as  provided  in 
§  381.500  of  this  subpart. 

(b)  Nutrition  labeling  may  be  provided 
for  single-ingredient,  raw  poultry 
products  in  accordance  with  the 
requirements  of  §|  381.409  and  381.445. 
Significant  participation  in  voluntary 
nutrition  labeling  shall  be  measured  by 
the  Agency  in  accordance  with 

§§  381.443  and  381.444  of  this  subpart. 

§381.401    (Reserved) 

§381.402    Location  of  nutrition 
informatioa 

(a)  Nutrition  information  on  a  label  of 
packaged  poultry  products  shall  appear 
on  the  label's  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Nutrition  labeling  information  for 
individually  wrapped  packages  of 
poultry  products  of  less  than  Vz  ounce 
net  weight  and  products  packaged  in 
other  than  consumer-size  packages  may 
be  shown  at  a  location  other  than  on  the 
product  label,  provided  that  the  labels 
for  these  products  bear  no  nutrition 
claims.  In  lieu  of  on  the  product  label, 
nutrition  information  may  be  displayed 
as  follows: 

(1)  Product  label  inserts,  and 

(2)  Point  of  purchase  information 
supplied  by  the  manufacturer. 
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Sec. 

381.444  Identification  of  the  major  cuts  of 
poultry  products. 

381.445  Guidelines  for  voluntary  nutrition   . 
labeling  of  single-ingredient,  raw 
products. 

381.44ft-381.453    (Reservedj 

381.454  Nutrient  content  Claims  for  "source" 
and  "high". 

381.455  (Reserved) 

381.456  Nutrient  content  claims  for  "iighl" 
or  "lite". 

381.457-381.459    [Reservedj 

381.460  Nutrient  content  claims  for  calorie 
content. 

381.461  Nutrient  content  claims  for  sodium 
content. 

381.462  Nutrient  content  claims  for  fat.  fatty 
acids,  and  cholesterol  content  of  poultry 
products. 

381.463-381.468    |  Reserved) 

381.469    Petitions  for  nutrient  content  claims. 

381.470-381.479    lRe8er\ed| 

381.480    Label  statements  relating  to 

usefulness  in  reducing  or  maintaining 

body  weight. 
381.481-381.499    [Reserved) 
381.500    Exemption  from  nutrition  labeling. 

Subpart  Y— Nutrition  Labeling 

§  38 1 .400    Nutrition  labeling  of  poultry 
product*. 

(a)  Nutrition  labeling  shall  be 
provided  for  all  poultry  products,  except 
single-ingredient,  raw  products,  in 
accordance  with  the  requirements  of 

§  381.409.  unless  the  product  is  used  for 
further  processing  as  provided  in 
§  381.500  of  this  subpart. 

(b)  Nutrition  labeling  may  be  provided 
for  single-ingredient,  raw  poultry 
products  in  accordance  with  the 
requirements  of  §§  381.409  and  381.445. 
Significant  participation  in  voluntary 
nutrition  labeling  shall  be  measured  by 
the  Agency  in  accordance  with 

§§  381.443  and  381.444  of  this  subpart. 

§381.401    (Reservedj 

§  381.402    Location  of  nutrition 
informatioa 

(a)  Nutrition  information  on  a  label  of 
packaged  poultry  products  shall  appear 
on  the  label's  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Nutrition  labeling  information  for 
individually  wrapped  packages  of 
poultry  products  of  less  than  V^  ounce 
net  weight  and  products  packaged  in 
other  than  consumer-size  packages  may 
be  shown  at  a  location  other  than  on  the 
product  label,  provided  that  the  labels 
for  these  products  bear  no  nutrition 
claims.  In  lieu  of  on  the  product  label, 
nutrition  information  may  be  displayed 
as  follows: 

(1)  Product  label  inserts,  and 

(2)  Point  of  purchase  information 
supplied  by  the  manufacturer. 


§§381.403-381.407    [Reserved] 

§  381.408    Labeling  of  poultry  products 
witti  numt>er  of  servtr>gs. 

The  label  of  any  package  of  a  poultry 
product  that  bears  a  representation  as  to 
the  number  of  servings  contained  in 
such  package  shall  meet  the 
requirements  of  §  381.121(c)(7). 

§381.409    Nutrition  label  content 

(a)  (1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  or,  where  the 
product  is  customarily  not  consumed 
directly,  to  a  portion,  as  defined  in  21 
CFR  101.9(b)  (1)  through  (3)  and  21  CFR 
101.9(b)  (5)  through  (8). 

(2)  The  declaration  of  nutrient  and 
product  component  content  shall  be  on 
the  basis  of  the  product  "as  packaged" 
for  all  products,  except  that  single- 
ingredient,  raw  products  may  be 
declared  on  the  basis  of  the  product  "as 
consumed"  as  set  forth  in 

S  381.445(a)(l].  In  addition  to  the 
required  declaration  on  the  basis  of  "as 
packaged"  for  products  other  than 
single-ingredient,  raw  products,  the 
declaration  may  also  be  made  on  the 
basis  of  "as  consumed." 

(3)  Another  column  of  figures  may  be 
used  to  declare  the  nutrient  and  product 
component  information  on  the  basis  of 
100  grams  or  100  milliliters  of  the 
product.  This  information  shall  be 
shown  as  required  in  paragraph  (a)(2)  of 
this  section. 

(b)  The  declaration  of  nutrition 
information  on  the  label  shall  contain 
the  following  information,  except  for 
that  which  is  identified  as 
"VOLUNTARY"  or  for  those  poultry 
products  where  an  abbreviated  format 
must  be  used  as  provided  for  in 
paragraph  (e)  of  this  section. 
Information  shall  be  presented  in  the 
following  order,  using  the  headings, 
specified  and  displayed  with  equal  type 
size  under  the  overall  heading  of 
"NUTRITION  INFORMATION  PER 
SERVING  (PORTION)."  Alternatively, 
the  terms  "PER  SERVING  (PORTION)" 
may  be  placed  directly  below  the  terms 
'NUTRITION  INFORMATION." 
Definitions,  units  of  measure, 
increments  for  declaring  values,  and 
methods  of  calculation  shall  be  in 
accordance  with  21  CFR  101.9(c)  (1) 
through  (10). 

(1)  "Serving  (portion)  size", 

(2)  "Servings  (portions)  per 
pontainer", 

(3)  "Caloric  content"  or  "Calories", 
(i)  "Calories  from  total  fat", 
(ii)  "Calories  from  saturated  fat", 

"Calories  from  unsaturated  fat", 
"Calories  from  total  carbohydrate",  and 
"Calories  from  protein"  (VOLUNTARY). 


(A)  "Calories  from  saturated  fat '  or 
"Calories  from  saturated", 

(B)  "Calories  from  unsaturated  fat"  or 
"Calories  from  unsaturated", 

(C)  "Calories  from  total 
carbohydrate", 

(D)  "Calories  from  protein", 

(4)  'Total  fat  content"  or  'Total  fat", 
(i)  "Saturated  fat  content",  "Saturated 

fat",  or  "Saturated". 

(ii)  "Unsaturated  fat  content", 
"Unsaturated  fat",  or  "Unsaturated ' 
(VOLUNTARY), 

(A)  "Polyimsaturated  fat"  or 
"Polyunsaturated", 

(B)  "Monounsaturated  fat"  or 
"Monounsaturated", 

(5)  "Cholesterol  content"  or 
"Cholesterol", 

(6)  'Total  carbohydrate  content"  or 
"Total  carbohydrate", 

(i)  "Complex  carbohydrate  content"  or 

"Complex  carbohydrate". 
(ii)(A)  "Sugars  content"  or  "Sugars", 
(B)  "Sugar  alcohol  content"  or  "Sugar 

alcohol"  (VOLUNTARY). 

(7)  "Dietary  fiber  content"  or  "Dietary 
fiber", 

(i)  "Soluble  and  insoluble  fiber" 
(VOLUNTARY), 

(A)  "Soluble  fiber". 

(B)  "Insoluble  fiber", 

(ii)  'Total  dietary  fiber",  "soluble 
dietary  fiber",  and  "insoluble  dietary 
fiber  content", 

(8)  "Protein  content"  or  "Protein", 
(i)  A  statement  of  the  corrected 

amount  of  protein  per  serving  calculated 
as  a  percentage  of  the  Reference  Daily 
Intake  (RDI)  for  protein  and  expressed 
as  "Percent  of  Daily  Value", 

(ii)  The  "Corrected  amount  of  protein 
(gram)  per  serving  (portion)",  and 

(iii)  For  the  purpose  of  labeling  with  a 
percent  of  the  RDI.  a  value  of  50  grams 
of  protein  shall  be  the  RDI  for  adults 
and  children  4  or  more  years  of  age,  16 
grams  of  protein  for  children  less  than  4 
years  of  age,  and  14  grams  of  protein  for 
infants. 

(9)  "Sodium  content"  or  "Sodium", 

(10)  "Potassium  content"  or 
"Potassium"  (VOLUNTARY). 

(11)  Under  the  heading  "Percent  of 
Daily  Value":  A  statement  of  the  amount 
per  serving  (portion)  of  the  vitamins  and 
minerals  expressed  as  a  percent  of  the 
RDI,  in  accordance  with  21  CFR 
101.9(c)(ll),  and 

(12)  "Nutrition  Profile"  in  accordance 
with  21  CFR  101.9(c)(12). 

(c)  (Reserved] 

(d)(1)  If  a  product  consists  of 
assortments  of  poultry  products  (e.g., 
variety  packs)  in  the  same  package, 
nutrient  content  shall  be  expressed  on 
the  entire  package  contents  or  on  each 
individual  product. 


(2)  If  a  product  is  commonly  combined 
with  other  ingredients  or  is  cooked  or 
otherwise  prepared  before  eating,  and 
directions  for  such  combination  or 
preparations  are  provided,  another 
column  of  figures  may  be  used  to 
declare  the  nutrient  contents  on  the 
basis  of  the  product  as  consumed  for  the 
product  alone  (e.g..  a  cream  soup  mix 
may  be  labeled  with  one  set  of  Daily 
Values  for  the  dry  mix  (per  serving),  and 
another  set  for  the  serving  of  the  final 
soup  when  prepared  (e.g..  per  serving  of 
cream  soup  mix  and  1  cup  of  vitamin  D 
fortified  whole  milkj):  Provided,  That 
the  type  and  quantity  of  the  other 
ingredients  to  be  added  to  the  product 
by  the  user  and  the  specific  method  of 
cooking  and  other  preparation  shall  be 
specified  prominently  on  the  label. 

(e)  The  abbreviated  format  shall  be  in 
accordance  with  21  CFR  101.9(0  (1) 
through  (4). 

(f)  The  Reference  Daily  Intakes  and 
Daily  Reference  Values  used  shall  be  in 
accordance  w^h  21  CFR  101.9(c)(8)  (i) 
and  (iii).  ll(iy),  and  (12)(i). 

(g)  Compliance  with  this  section  shall 
be  determined  as  follows: 

(1)  A  production  lot  is  that  product 
from  one  production  shift.  Alternatively', 
a  collection  of  primary  containers  or 
units  of  the  same  size.  type,  and  style 
produced  under  conditions  as  nearly      . 
uniform  as  possible,  designated  by  a 
common  container  code  or  marking, 
constitutes  a  lot. 

(2)  The  sample  for  nutrient  analysis 
shall  consist  of  a  composite  of  a 
minimum  of  six  finished  production 
units,  one  from  each  of  six  production 
lots.  Alternatively,  the  sample  for 
nutrient  analysis  shall  consist  of  a 
composite  of  a  minimum  of  six 
subsamples  (consumer  unitsj^each 
taken  from  a  randomly  chosen  shipping 
case,  to  be  representative  of  a  lot. 
Composites  shall  be  analyzed  by 
appropriate  methods  and  procedures 
used  by  the  Department  for  each 
nutrient  in  accordance  with  the 
"Chemistry  Laboratory  Guidebook."  or. 
if  no  USDA  method  is  available  or 
appropriate  in  each  case,  by  appropriate 
methods  for  each  nutrient  in  accordance 
with  the  1990  edition  of  the  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists" 
(AOAC).  15th  ed..  which  is  incorporated 
by  reference,  unless  a  particular  method 
of  analysis  is  specified  in  21  CFR 
101.9(c).  or,  if  no  USDA,  AOAC.  or 
specified  method  is  available  and 
appropriate,  by  other  reliable  and 
appropriate  analytical  procedures. 
Copies  of  the  AOAC  Methods  are 
available  from  the  Association  of 
Official  Analytical  Chemists.  2200 
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(3)  Two  classes  of  nutrients  are 
defined  for  purposes  of  compliance: 

(!)  Class  I.  Added  nutrients  in  fortified 
or  fabricated  foods,  and 

(ii)  Class  II.  Naturally  occurring 
(indigenous)  nutrients.  If  any  ingredient 
which  contains  a  naturally  occurring 
(indigenous)  nutrient  is  added  to  a  food, 
the  total  amount  of  such  nutrient  in  the 
final  food  product  is  subject  to  Class  II 
requirements  unless  the  same  nutrient  is 
also  added. 

(4)  A  product  with  a  label  declaration 
of  a  vitamin,  mineral,  protein,  total 
carbohydrate,  complex  carbohydrate, 
dietary  fiber,  unsaturated  fat  or 
potassium  shall  be  deemed  to  be 
misbranded  under  section  4(h)  of  the 
Poultry  Products  Inspection  Act  (21 
U.S.C.  453(h)(4)),  unless  it  meets  the 
following  requirements: 

(i)  Class  I  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat,  or  potassium.  The  nutrient  content 
of  the  composite  is  at  least  equal  to  the 
value  for  that  nutrient  declared  on  the 
label. 

(>i)  Class  n  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat  or  potassium.  The  nutrient  content  of 
the  composite  is  at  least  equal  to  80 
percent  of  the  value  for  that  nutrient 
declared  on  the  label:  Provided,  That  no 
regulatory  action  will  be  based  on  a 
determination  of  a  nutrient  value  which 
falls  below  this  level  by  a  factor  less 
than  the  variability  generally  recognized 
for  the  analytical  method  used  in  that 
product  at  the  level  involved. 

(5)  A  product  with  a  label  declaration 
of  calories,  sugars,  total  fat.  saturated 
fat.  cholesterol,  or  sodium  shall  be 
misbranded  under  section  4(h)  of  the 
Poultry  Products  Inspection  Act  (21 
U.S.C.  453(h)(4)).  if  the  nutrient  content 
of  the  composite  is  greater  than  20 
percent  in  excess  of  the  value  for  that 
nutrient  declared  on  the  label. 

(6)  The  amount  of  a  vitamin,  mineral, 
protein,  total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat.  or  potassium  may  vary  from  the 
labeled  amounts  within  good 
manufacturing  practice. 

(7)  The  management  of  the 
establishment  must  maintain  records  to 
support  the  validity  of  nutrient 
declarations  contained  on  product 
labels.  Such  records  shall  be  made 
available  to  the  inspector  or  any  duly 
authorized  representative  of  the  Agency 
upon  request 

(8)  A  prerequisite  for  obtaining 
approval  for  labeling  containing  nutrient 
content  claims  as  defined  in  these 


regulations  is  that  an  establishment  has 
an  approved  partial  quality  control 
program  as  provided  in  §  381.145(d)  to 
result  in  compliance  with  these 
provisions. 

(9)  The  compliance  provisions  set 
forth  in  paragraph  (g)(1)  through  (7)  of 
this  section  shall  not  apply  to  single- 
ingredient,  raw  poultry  products, 
including  those  that  have  been 
previously  frozen,  when  nutrition 
labeling  is  based  on  the  most  current 
representative  data  base  values 
contained  in  USDA's  National  Nutrient 
Data  Bank  or  its  published  form,  the 
Agriculture  Handbook  No.  8  series, 

(h)  Nutrition  information  provided  by 
a  manufacturer  or  distributor  directly  to 
professionals  (e.g..  physicians, 
dietitians,  and  educators)  may  vary  from 
the  requirements  of  this  section,  but 
shall  also  contain  or  have  attached  to  it 
the  nutrition  information  as  required  by 
this  section. 

§381.410    [Reserved] 

§381.411    [Reserved] 

§  381.412    Reference  amounts  ctistomarily 
consun)ed  per  eating  occasioa 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  (portion)  sizes  set  forth  in 
paiagraph  (b)  of  this  section  are  found 
1^21  CFR  101.12(a)  through  (g),  except 
paragraph  (b). 

(b)  The  following  Product  Categories 
and  Reference  Amounts  shall  be  used  as 
the  basis  for  determining  serving  sizes 
for  specific  products: 

Table  1.— Reference  Amount  Custom- 
arily Consumed  per  Eating  Occa- 
sion Infant  and  Toddler  Foods  '  *  * 


Product  category 


Infant  &  Toddl«r  Foods: 

Dinner  Dry  Mn 

Dinner,  ready-to-serve,  strained  type.. 
Dinner,  soups,  ready-to-serve  junior 

Dinner,  stew  or  soup  ready-to-serve 
toddters  — « 


■  These  values  represent  the  amount  o(  food  cus- 
tomarily consumed  per  eating  occasion  arx)  were 
primarily  derived  from  the  1977-1978  and  the  1987- 
1988  Nationwide  Food  Consumption  Surveys  cor>- 
ducted  t>y  the  U.S.  Department  ot  Agriculture. 

'  Unless  othernvise  noted  in  the  Reference 
Amount  column,  reference  amounts  are  lor  the 
ready-to-serve  or  almost  ready-to-serve  form  of  Bie 
product  (i.e.,  heat  and  serve).  If  not  listed  separataty. 
tfie  Reference  Amount  for  the  urtprepared  form  (e.g.. 
dry  cereat)  is  tfw  amount  required  to  make  one 
Reference  Amount  of  the  prepared  form. 

'  Manutadurers  are  requred  to  convert  ttie  Refer- 
ence Amount  to  ttte  latiel  serving  size  in  a  house- 
hold measure  most  appropnata  to  tt)eir  specific 
product  using  the  procedures  established  iy  the 
regulation. 


Table  2.— Reference  Am(5unt  Custom- 
arily Consumed  per  Eating  Occa- 
sion General  Food  Supply  '  * ' 


Product  category  * 


Egg  Mixtures,  e.g,  western  style 
omelet,  souffle,  egg  too  young 
with  poultry 

Salad  and  potato  toppers,  eg., 
poultry  bacon  ttits 

Bacorv  e.g..  poultry  breakfast  strips 

Dried,  e.g,  poultry  jerky,  dried 
poultry,  poultry  sausage  products 
virith  a  moisture/proletn  ratio  o( 
less  than  2:1 

Snacks,  eg,  poultry  snack  food 
sticks 

Luncfieon  products,  poultry  bolo- 
gna, poultry  Caf«adian  style 
bacon,  poultry  franks,  poultry 
crumbles,  pouttry  kjnctwon  toal. 
poultry  Polish  sausage,  potted 
poultry  products,  poultry  taco  fill- 
ings 

Srrxiked  or  pickled,  poultry  smoked 
sausage 

Entrees  without  sauce,  poultry 
cuts,  inckjding  marinated,  tender- 
ized, injected  cuts  of  poultry, 
poultry  com  dogs,  poultn^  tiagel 
dogs,  poultry  croquettes,  poultry 
fritters,  cured  poiitry  ftam  prod- 
ucts, adult  pureed  poultry 

Canr>ed  poultry,  canned  chicken. 
canr«ed  lurlcey  ^ 

Entrees  with  sauce,  turkey  and 
Qfavy 

Mixed  dishes.  NOT  measurable 
with  a  cup,  e.g.,  poultry  burrito. 
poultry  enchiladas,  pouttry  pizza, 
poultry  quiche,  all  types  of  poul- 
try sandwiches,  cracker  and 
poultry  hjrx^fvtype  packages, 
poultry  gyro,  poultry  stromtion, 
poultry  frank  on  a  txjn,  poultry 
burger  on  a  bua  poultry  taco, 
chicken  cordon  tileu,  poultry  cal- 
zone,  pouttry  lasagne,  stuffed 
vegetables  with  poultry,  poultry 
katiobs 

Mixed  dishes,  measurable  with 
cup,  e.g..  poultry  casserole,  mac- 
aroni, ctwese  and  poultry,  poul- 
try pot  pie,  poultry  spaghetti  with 
sauce,  poultry  chM,  poultry  cfiili 
with  beans,  poultry  has^ 
creamed  dried  poultry,  poultry 
ravioli  in  sauce,  poultry  a  la  king, 
poultry  stew,  poultry  goulash 

Salads  pasta  or  potato,  potato 
salad  with  pouttry,  macartxii  and 
poultry  salad 

Salads— all  other,  poultry  salads, 
cfiicken  salad,  turkey  salad 

Soups— all  varieties - 

Major  main  entree  type  sauce,  e.g., 
spaghetti  sauce  with  poultry 

Minor  main  entree  sauce,  e.g., 
pizza  sauce  with  poultry,  gravy 

Seasorvng  mixes  dry,  freeze  dry, 
dehydrated,  concentrated  soup 
mixes,  t>ases,  extracts,  -dried 
broths  and  stock/iuk»,  freeze 
dry  trail  mix  product  HMth  poultry 

As  reconstituted:  Amount  to  make 
one  Reference  Amount  of  ttie 
final  dish  e.g., 

gravy - 

major  main  entree  type  sauce.- 
soup .  -  ■ 


Refererx^ 
aiTKMnt 


llOg 


7g 

15  g 

30  g 


30g 
55  g 


55  g 
SSg 


85  g 

140  g 

140  g  (plus  55 
gms.  for 
products 
with  sauce 
toppings) 


1  cup 


I40g 


100  g 

1  cup 
V^cup 

V«cup 


V«cup 
Wctp 
1  cup 
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Table  2.— Reference  Ai^ount  Custom- 
arily Consumed  per  Eating  Occa- 
sion General  Food  Supply  '  * ' 


Product  category  * 


Egg  Mixtures,  e.g..  western  style 
omelet,  souffle,  egg  too  young 
with  poultry 

Salad  and  potato  toppers,  eg., 
poultry  bacon  t>its 

Bacon,  ag.,  poultry  breakfast  strips 

Dried,  e.g,  poultry  jerky,  dried 
poultry,  poultry  sausage  products 
with  a  moisture/proletn  ratio  ol 
less  than  2:1 

Snacks,  e.g..  poultry  snack  food 
sticks 

Luncheon  products,  poultry  bolo- 
gna. pouNry  Caf«adian  style 
bacon,  poutlry  frar*s.  poullry 
crumt>les,  poultry  kjncheon  toal. 
poultry  Pciksh  sausage,  potted 
poultry  products,  poultry  taco  fill- 
ings 

Smoked  or  pickled,  poultry  smoked 
sausage 

Entrees  without  sauce,  poultry 
cuts,  irtckiding  marinated,  tender- 
ized, injected  cuts  of  poultry, 
poultry  com  dogs,  poultn^  tiagel 
dogs,  poultry  croquettes,  poultry 
fritters,  cured  pot^  ham  prod- 
ucts, adult  pureed  poultry 

Canned  poultry,  canned  chicken, 
canned  Mkey 

Entrees  with  sauce,  turkey  and 
gravy 

Mixed  disties,  NOT  measurable 
with  a  cup,  e.g.,  poultry  bumto, 
poultry  enchiladas,  poultry  pizza, 
poultty  quiche,  all  types  of  poul- 
try sandwiches,  cracker  and 
poultry  hjrx^fvtype  packages, 
poultry  gyro,  poultry  stromboS, 
poultry  frank  on  a  txjn,  poultry 
burger  on  a  bun.  poultry  taco, 
chicken  cordon  bleu,  poultry  cai- 
zone.  poultry  lasagna.  stuffed 
vegetables  with  poultry,  poultry 
kabobs 

Mixed  dishes,  measurable  with 
cup,  e.g..  poultry  casserole,  mac- 
aroni, cfwese  and  poultry,  poul- 
try pot  pie,  poultry  spaghetti  with 
sauce,  poultry  chM,  poultry  cfiHi 
with  t>eam,  poultry  ttash, 
creamed  dried  poultry,  poultry 
ravioli  in  sauce,  pKMltry  a  la  kmg, 
poultry  stew,  poultry  goulash 

Salads  pasta  or  potato,  potato 
salad  with  poultry,  macaroni  and 
poultry  salad 

Salads— all  other,  poultry  salads, 
ctiicken  salad,  turkey  salad 

Soups— all  varieties - 

Major  main  entree  type  sauce,  e.g., 
spaghetti  sauce  with  poullry 

Minor  main  entree  sauce,  e.g., 
pizza  sauce  with  poultry,  gravy 

Seasorvng  mixes  dry,  freeze  dry. 
dehydrated,  concerttrated  soup 
mixes,  bases,  extracts,  *ied 
broths  and  stock/iuk:e,  freeze 
dry  trail  mix  product  «wth  poultry 

As  reconstituted:  Amount  to  make 
one  Reference  Arrxxjnt  of  ttm 
final  dish  e.g., 

gravy -. 

maior  main  entree  type  sauce.- 
soup ■  -  ■ 


Reference 

amount 


ilOg 


7g 

15  g 
30g 


30g 
55  g 


55g 
85  g 


8Sg 

140g 

140  g  (plus  55 
gms.  for 
products 
with  sauce 
toppings) 


1  cup 


140g 


100  g 

1  cup 
Vtcup 

V«cup 


V«cup 

VtCtp 
1  cup 
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Able  2.— Reference  Amount  Custom- 
arily Consumed  per  Eating  Occa- 
sion General  Food  Supply ' *  '— 
Continued 


Product  category  ♦ 


entree  measurat>le  with  a  cup.. 


Reference 


1  cup 


'  These  values  represent  ttw  amount  of  food  cus- 
lomanly  consumed  per  eating  occasion  and  were 
pnmarity  derived  Irom  the  1977-1978  and  ttie  1987- 
1988  Nationwide  Food  Consumption  Surveys  con- 
ducted t>y  the  US.  Department  ol  Agriculture. 

'  Unless  otherwise  rwted  in  ttie  Reference 
Amount  column,  tf>e  relerence  amounts  are  (or  the 
ready-to-serve  or  almost  ready-to-serve  form  of  the 
prodix:t  (i.e.  heat  and  serve).  If  not  listed  separately, 
ttie  Relerence  Amount  for  ttie  unprepared  lorm  (eg., 
dehydrated  poultry  dinner)  is  ttie  amount  required  to 
make  one  Reference  Amount  of  the  prepared  lorm. 

'  Manufacturers  are  required  to  convert  the  refer- 
ence amounts  to  the  latiel  serving  size  in  a  house- 
hold measure  most  appropnate  to  their  specific 
product  using  the  procedures  established  by  regula- 
tion. 

♦  Examples  listed  under  Product  Category  are  not 
all  inclusive  Examples  are  provided  to  assist  manu- 
facturers in  identifying  appropriate  product  Refer- 
ence Amount. 

1(c)  The  Reference  Amounts  set  forth 
n  paragraph  (b)  of  this  section  shall  be 
ised  to  determine  whether  a  product 
meets  the  USDA  criteria  for  nutrient 
content  claims  such  as  "Low  Calorie."  If 
the  serving  size  declared  on  the  product 
label  differs  from  the  Reference  Amount, 
both  the  Reference  Amount  and  the 
serving  size  declared  on  the  product 
label  shall  be  used  to  determine  whether 
the  product  meets  the  criteria  for  a 
plaim. 
(d)  The  Administrator,  on  his  or  her 
wn  initiative  or  on  behalf  of  any 
nterested  person  who  has  submitted  a 
etition,  may  issue  a  proposal  to 
stablish  or  amend  a  Product  Category 
r  Reference  Amount  identified  in 
paragraph  (b)  of  this  section.  A  petition 
to  establish  or  amend  a  Product 
Category  or  Reference  Amount  shall 
include  information  as  identifled  in  21 
CFR  101.12(h)  (1)  through  (11)  and  (13). 


§  381.413    Nutrient  content  claims;  general 
IMinciples. 

(a)  This  section  applies  to  poultry 
products  that  are  intended  for  human 
consumption  and  that  are  offered  for 
sale,  except  that  nutrient  content  claims 
may  not  be  made  on  products  intended 
specifically  for  use  by  infants  and 
toddlers  less  than  2  years  of  age. 

(b)  A  claim,  which  expressly  or  by 
Implication,  characterizes  the  level  of  a 
nutrient  (nutrient  content  claim]  of  the 
type  required  in  nutrition  labeling 
pursuant  to  §  381.409,  may  not  be  made 
on  a  label  or  in  labeling  of  that  product 
unless  the  claim  is  made  in  accordance 
with  this  subpart. 

(1)  An  expressed  nutrient  content 
claim  Is  any  direct  statement  about  the 


level  (or  range)  of  a  nutrient  in  the  food, 
e.g.,  "low  sodium." 

(2)  An  implied  nutrient  content  claim 
is  any  claim  that  describes  the  product 
or  an  ingredient  therein  in  such  a 
manner  that  leads  a  consumer  to  assume 
that  a  nutrient  is  absent  or  present  in  a 
certain  amount  (e.g.,  "high  in  oat  bran") 
or  that  the  food  may  be  useful  in 
selecting  foods  that  are  helpful  in 
achieving  a  total  diet  that  conforms  to 
current  dietary  recommendations  (e.g., 
"healthy"), 

(c)  Information  required  or  permitted 
by  §  381.409  to  be  declared  in  nutrition 
labeling,  and  that  appears  as  part  of  the 
nutrition  label,  is  not  a  nutrient  content 
claim  and  is  not  subject  to  the 
requirements  of  this  section.  If  such 
information  is  declared  elsewhere  on 
the  label  or  in  labeling,  it  is  a  nutrient 
content  claim  and  is  subject  to  the 
requirements  for  nutrient  content  claims. 

(d)  An  individual  product  bearing  a 
nutrient  content  claim  shall  meet  the 
criteria  for  that  claim  on  the  basis  of  the 
reference  amount  customarily  consumed 
(RACC)  and  the  amount  per  labeled 
serving  as  specified  in  S  381.412(b). 

(e)(1)  A  nutrient  content  claim  may 
state  the  absence  of  a  nutrient  (e.g.. 
Sodium  free)  if  that  nutrient  is  usually 
present  in  the  product  or  In  product  for 
which  the  product  is  a  substitute  and  the 
substitute  food  resembles  the  product 
for  which  it  substitutes,  i.e.,  is 
organoleptically,  physically  and 
functionally  similar  (including  shelf  life) 
and  may  be  used  interchangeably. 

(i)  If  there  is  a  difference  in 
performance  characteristics,  the  product 
may  still  be  considered  a  substitute  if 
the  label  includes  a  disclaimer  adjacent 
to  the  most  prominent  claim  as  defined 
in  paragraph  (j)(2)(ii)  of  this  section, 
informing  the  consumer  of  such 
difference. 

(ii)  This  disclaimer  must  be  in  easily 
legible  print  or  type  and  in  a  size  no  less 
than  one-half  the  size  of  the  type  of  the 
descriptive  term  but  in  no  case  less  than 
one-sixteenth  of  an  inch  in  height. 

(2)  Any  claim  for  the  absence  of  a 
nutrient  in  a  products  that  has  not  been 
specially  processed,  altered,  formulated 
or  reformulated  so  as  to  eliminate  the 
nutrient  from  the  product  shall  indicate 
that  the  product  inherently  meets  the 
criteria  for  that  descriptor  and  shall 
clearly  refer  to  all  products  of  that  type 
and  not  merely  to  the  particular  brand  to 
which  the  labeling  attaches.  It  shall  not 
bear  the  descriptive  term  immediately 
preceding  the  name  of  the  product 
because  such  terminology  would  imply 
that  the  product  has  been  altered 
compared  to  other  products  of  the  same 
type. 


(f)  A  nutrient  content  claim  shall  be. 
in  type  size  and  style,  no  larger  than  thiti 
of  the  statement  of  identity. 

(g)  The  label  or  labeling  of  a  produt;i 
for  which  a  nutrient  content  claim  is 
made  shall  contain  prominently  and  in 
immediate  proximity  to  such  claim  the 
following  referral  statement:  "See 

for  nutrition  information"  with 

the  blank  filled  in  with  the  identity  of 
the  panel  on  which  nutrition  labeling  is 
located. 

(1)  The  referral  statement  "See 
[appropriate  panel]  for  nutrition 
information"  shall  be  in  easily  legible 
boldface  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter  and  no  less  than  one-half  the  size 
of  the  type  of  the  descriptive  terni  but  in 
no  case  less  than  one-sixteenth  of  an 
inch  in  height. 

(2)  The  referral  statement  shall  be 
Immediately  adjacent  to  the  descriptive 
term  and  may  have  no  intervening 
material  other  than  the  statement  of 
identity.  If  the  descriptive  term  appears 
on  more  than  one  panel  of  the  label,  the 
referral  statement  shall  be  adjacent  to 
the  claim  on  each  panel  except  for  the 
panel  that  bears  the  nutrition  , 
information.                                              " 

(3)  If  a  single  panel  of  a  label  or  ^ 
labeling  contains  multiple  nutrient 
content  claims  or  a  single  claim 
repeated  several  times,  a  single  referral 
statement  may  be  made.  The  statement 
shall  be  adjacent  to  the  claim  that  is 
printed  in  the  largest  type  on  that  panel. 

(h)  In  place  of  the  referral  statement 
described  in  paragraph  (g)  of  this 
section,  if  a  product  contains  more  than 
11.5  grams  of  fat.  4.0  grams  of  saturated 
fat,  45  milligrams  of  cholesterol,  or  360 
milligrams  of  sodium  per  reference 
amount  customarily  consumed  (RACC). 
labeled  serving  size  or  per  100  grams. 
then  that  product  must  disclose,  as  pari 
of  the  referral  statement,  that  the 
nutrient  exceeding  the  specified  level  is 
present  in  the  product  as  follows:  "See 
[appropriate pane/]  for  information 
about  [nutrient  requiring  disclosure]  and 
other  nutrients":  e.g.,  "See  side  panel  for 
information  about  fats  and  other 
nutrients." 

(i)  The  label  or  labeling  of  a  product 
may  contain  a  statement  about  the 
amount  or  percentage  of  a  nutrient 
which  implies  that  the  product  is  high  or 
low  in  that  nutrient  if  the  product 
actually  meets  the  definition  for  either 
"high"  or  "low"  as  defined  for  the 
nutrient  which  the  label  addresses.  Such 
a  claim  might  be  "Contains  100  mg  of 
sodium  per  serving." 

(j)  Products  may  bear  a  statement  that 
compares  the  level  of  a  nutrient  in  the 
product  with  the  level  of  a  nutrient  in  a 


^ 
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reference  food.  These  statements  shall 
be  known  as  "relative  claims"  and 
include  "reduced",  "light",  and 
comparative  claims. 

(1)  To  bear  a  relative  claim  about 
level  of  a  nutrient,  the  amount  of  that 
nutrient  in  the  product  must  be 
compared  as  specified  below  to  a 
reference  food.  Such  products  are: 

(i)  For  all  relative  claims,  an 
industrywide  norm,  i.e.,  a  composite 
value  weighted  according  to  a  national 
market  share  on  a  unit  or  tonnage  basis 
of  all  the  products  of  the  same  type  as 
the  product  for  which  the  claim  is  made, 
or 

(ii)  For  reduced  and  comparative 
claims  only,  a  manufacturer's  regular 
product  which  has  been  offered  for  sale 
to  the  public  on  a  regular  basis  for  a 
substantial  period  of  time  in  the  same 
geographic  area  by  the  same  business 
entity  or  by  one  entitled  to  use  its  trade 
name. 

(iii)  For  comparative  claims  only,  a 
product  or  class  of  product  whose 
composition  is  reported  in  a  current 
valid  data  base  such  as  U.S.  Department 
of  Agriculture's  Handbook  8, 
Composition  of  Foods.  Raw,  Processed. 
Prepared. 

(2)  For  products  bearing  relative 
claims: 

(i)  The  label  must  bear  immediately 
adjacent  to  such  claim  in  the  (nost 
prominent  location  and  in  type  no  less 
than  half  the  size  of  the  type  of  the  claim 
but  no  less  than  one-sixteenth  inch,  the 
following  accompanying  information: 

(A)  The  percentage  (or  fraction)  of  the 
amount  of  the  nutrient  in  the  reference 
food  by  which  the  nutrient  has  been 
modified,  (e.g..  "50%  less  fat."  "Vb  fewer 
calories"),  and 

(B)  The  identity  of  the  reference  food, 
and 

(C)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  vinth  that  of  the 
reference  food. 

(ii)  The  most  prominent  location  shall 
be  determined  by  the  following  order: 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity. 

(B)  A  claim  elsewhere  on  the  principal 
display  panel. 

(C)  A  claim  on  the  information  panel, 
or 

(D)  A  claim  elsewhere  on  the  label, 
(iii)  Relative  claims  for  decreased 

levels  of  nutrients  may  be  made  on  the 
label  or  in  labeling  of  a  product  only  if 
the  nutrient  content  for  that  nutrient 
differs  from  that  of  the  reference  food  by 
more  than  the  amount  specified  in  the 
definition  of  **low"  for  that  nutrient. 


(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  product 
that  bears  a  comparative  claim  in 
conformance  with  the  requirements  of 
this  subpart,  followed  immediately  by 
the  name  of  the  nutrient  whose  content 
has  been  altered:  e.g.,  "Modified  fat 
ground  turkey."  This  statement  of 
identity  must  be  immediately  followed 
by  the  comparative  statement  such  as 

"Contains  35%  less  fat  than 

and  all  other  information  required  in 
paragraph  (j)(2)  of  this  section  for 
comparative  claims. 

(1)  For  purposes  of  making  a  claim,  a 
"meal-type  product"  shall  be  defined  as 
a  product  that: 

(1)  Makes  a  significant  contribution  to 
the  diet  by: 

(i)  Providing  at  least  200  calories  per 
serving  (container),  or 

(ii)  Weighing  at  least  6  ounces  per 
serving  (container),  and 

(2)  Contains  ingredients  from  two  or 
more  of  the  following  four  food  groups: 

(i)  Bread,  cereal,  rice  and  pasta  group. 

(ii)  Fruits  and  vegetables  group, 

(iii)  Milk,  yogurt,  and  cheese  group, 
and 

(iv)  Meat,  poultry,  fish,  dry  beans, 
eggs,  and  nuts  group. 

(3)  Is  represented  as.  or  is  in  a  form 
commonly  understood  to  be  a  breakfast, 
lunch,  dinner,  meal,  main  dish,  entree,  or 
pizza.  Such  representations  may  be 
made  either  by  statements,  photographs, 
or  vignettes. 

(m)  (Reserved) 

(n)  Compliance  with  requirements  for 
nutrient  content  claims  will  be 
determined  using  analytical 
methodology  prescribed  for  determining 
compliance  with  nutrition  labeling  in 
§  317.309(g)  of  this  subpart 

(0)  The  following  exemptions  apply: 

(1)  Nutrient  content  claims  that  have 
not  been  defined  by  regulation  and  that 
appear  as  part  of  a  brand  name  that  was 
in  use  prior  to  November  27. 1991  may 
continue  to  be  used  as  part  of  that  brand 
name,  provided  they  are  not  false  or 
misleadir\g  under  section  4(h)  of  the  Act 
(21  U.S.C  453(h)(4)). 

(2)  (Reserved) 

(3)  A  statement  that  describes  the 
percentage  of  a  vitamin  or  mineral  in  the 
food  in  relation  to  a  reference  daily 
intake  (RDI)  as  defined  in  21  CFR 
101.9(c)  may  be  made  on  the  label. 

(4)  The  requirements  of  this  section  do 
not  apply  to  products  for  special  dietary 
use  as  described  in  §  381.124. 

(5)  [Reserved] 

(6)  Nutrient  content  claims  that  were 
part  of  the  name  of  a  product  that  was 
subject  to  a  standard  of  identity  as  of 
November  27. 1991  are  not  subject  to  the 
requirements  of  paragraphs  (b).  (g).  and 
(h)  of  this  section  whether  or  not  they 


meet  the  definition  of  the  descriptive 
term. 

(7)  Implied  nutrient  content  claims 
may  be  used  as  part  of  a  brand  name, 
provided  that  the  use  of  the  claim  has 
been  authorized  by  USDA.  Petitions 
requesting  approval  of  such  a  claim  (e.g., 
healthy)  may  be  submitted  pursuant  to 
§  381.469. 

§§361.414-381.442    [Reserved] 

§  36 1 .443    Significant  participation  for 
voluntary  nutrition  latMUng. 

(a)  In  evaluating  significant 
participation  for  voluntary  nutrition 
labeling,  FSIS  will  consider  only  the 
major  cuts  of  single-ingredient,  raw 
poultry  products,  as  identified  in 

§  361.444.  including  those  that  have  been 
frozen. 

(b)  FSIS  will  judge  a  food  retailer  to 
be  participating  at  a  significant  level  if 
the  retailer  provides  nutrition  labeling 
information  for  at  least  90  percent  of  the 
major  cuts  of  single-ingredient,  raw 
poultry  products,  listed  in  5  381.444,  that 
it  sells,  and  if  the  nutrition  label  is 
consistent  in  content  and  format  with 
the  mandatory  program,  or  nutrition 
information  is  displayed  at  point-of- 
purchase  in  an  appropriate  manner. 

(c)  To  determine  whether  there  is 
significant  participation  by  retailers 
under  the  voluntary  nutrition  labeling 
guidelines,  FSIS  will  select  a 
representative  sample  of  companies 
allocated  by  type  and  size. 

(d)  FSIS  will  find  that  significant 
participation  by  food  retailers  exists  if 
at  least  60  percent  of  all  companies  that 
are  evaluated  are  participating  in 
accordance  with  the  guidelines. 

(e)  FSIS  will  evaluate  significant 
participation  of  the  voluntary  program 
every  2  years  beginning  in  May  1995. 

(1)  If  significant  participation  is  found, 
the  voluntary  nutrition  labeling 
guidelines  shall  remain  in  effect. 

(2)  If  significant  participation  is  not 
found,  FSIS  shall  initiate  rulemaking  to 
require  nutrition  labeling  on  those 
products  under  the  voluntary  program. 

§  381.444    Mantiflcation  of  tt>e  major  cuts 
of  poultry  products. 

The  major  cuts  of  poultry  products 
are:  Whole  chicken,  chicken  breast, 
chicken  wing,  chicken  drumstick, 
chicken  thigh,  whole  turkey,  turkey 
breast,  turkey  wing,  turkey  drumstick, 
and  turkey  thigh. 

§381.445    Guidelines  tor  voluntary 
nutrition  lat)eltng  of  single-ingredient  raw 
products. 

(a)  Nutrition  information  on  single- 
ingredient  raw  poultry  products, 
including  those  that  have  been 
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meet  the  definition  of  the  descriptive 
term. 

(7)  Implied  nutrient  content  claims 
may  be  used  as  part  of  a  brand  name, 
provided  that  the  use  of  the  claim  has 
been  authorized  by  USDA.  Petitions 
requesting  approval  of  such  a  claim  (e.g.. 
healthy)  may  be  submitted  pursuant  to 
§  381.469. 

§§361.414-381.442    [Reserved] 

1 
§361.443    Significant  participation  for  I 

voluntary  nutrition  labeMng. 

(a)  In  evaluating  significant 
participation  for  voluntary  nutrition 
labeling.  FSIS  will  consider  only  the 
major  cuts  of  single-ingredient,  raw 
poultry  products,  as  identified  in  ' 
§  361.444.  including  those  that  have  been 
frozen. 

(b)  FSIS  will  judge  a  food  retailer  to 
be  participating  at  a  significant  level  if 
the  retailer  provides  nutrition  labeling 
information  for  at  least  90  percent  of  the 
major  cuts  of  single-ingredient,  raw 
poultry  products,  listed  in  5  381.444.  that 
it  sells,  and  if  the  nutrition  label  is 
consistent  in  content  and  format  with 
the  mandatory  program,  or  nutrition 
information  is  displayed  at  point-of-  | 
purchase  in  an  appropriate  manner.          j 

(c)  To  determine  whether  there  is  | 
significant  participation  by  retailers          ; 
under  the  voluntary  nutrition  labeling 
guidelines,  FSIS  will  select  a 
representative  sample  of  companies 
allocated  by  type  and  size. 

(d)  FSIS  will  find  that  significant 
participation  by  food  retailers  exists  if 
at  least  60  percent  of  all  companies  that 
are  evaluated  are  participating  in 
accordance  with  the  guidelines. 

(e)  FSIS  will  evaluate  significant 
participation  of  the  voluntary  program 
every  2  years  beginning  in  May  1995. 

(1)  If  significant  participation  is  found 
the  voluntary  nutrition  labeling 
guidelines  shall  remain  in  effect. 

(2)  If  significant  participation  is  not 
found.  FSIS  shall  initiate  rulemaking  to 
require  nutrition  labeling  on  those 
products  under  the  voluntary  program. 

§  381.444    Mentiflcatlon  of  the  major  cuts 
of  poultry  products. 

The  major  cuts  of  poultry  products 
are:  Whole  chicken,  chicken  breast, 
chicken  wing,  chicken  drumstick, 
chicken  thigh,  whole  turkey,  turkey 
breast,  turkey  wing,  turkey  drumstick, 
and  turkey  thigh. 

§  381.445    Guidelines  tor  voluntary 
nutrition  lat>enng  of  single-ingredient,  raw 
products. 

(a)  Nutrition  information  on  single- 
ingredient  raw  poultry  products, 
including  those  that  have  been 
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previously  frozen,  shall  be  provided  in 
the  following  manner. 

(1)  If  a  retailer  chooses  to  provide 
nutrition  information  on  the  label  of 
these  products,  the  products  shall  be 
subject  to  all  requirements  of  the 
mandatory  nutrition  labeling  program, 
except  that  nutrition  labeling  may  be 
declared  on  the  basis  of  either  "as 
consumed"  or  "as  packaged."  In 
addition,  the  declaration  of  the  number 
of  servings  per  container  need  not  be 
included  in  nutrition  labeling  of  single- 
ingredient,  raw  poultry  products, 
including  those  that  have  been 
previously  frozen. 

(2)  If  a  retailer  chooses  to  provide 
nutrition  information  at  the  point-of- 
purchase  by  an  appropriate  means,  such 
as  by  posting  a  sign,  or  by  making  the 
information  available  in  brochures, 
notebooks,  or  leaflet  form  in  close 
proximity  to  the  food,  nutrition 
Information  shall  be  provided  as 
specified  in  this  subpart  for  the 
mandatory  nutrition  labeling  program. 
The  nutrition  labeling  information  may 
also  be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(b)  The  declaration  of  nutrition 
information  shall  be  presented  in  an 
abbreviated  format  as  specified  in 

§  381.409(e)  of  this  subpart  for  the 
mandatory  nutrition  labeling  program. 

(c)  The  nutrition  label  data  should  be 
based  on  either  raw  or  cooked  edible 
portions  of  poultry  cuts  with  skin.  If 
data  are  based  on  cooked  portions,  the 
methods  used  to  cook  the  products  must 
be  specified  and  should  be  those  which 
do  not  add  nutrients  from  other 
ingredients  such  as  flour,  breading,  and 
salt.  Additional  nutritional  data  may  be 
presented  on  an  optional  basis  for  the 
cooked  edible  portions  of  the  skinless 
poultry  meat 

(d)  Nutrient  data  that  are  the  most 
current  representative  data  base  values 
contained  in  USDA*s  National  Nutrient 
Data  Bank  or  its  published  form,  the 
Agriculture  Handbook  No.  8  series,  may 
be  used  for  nutrition  labeling  of  single- 
ingredient  raw  poultry  products, 
including  those  that  have  been 
previously  frozen.  These  data  may  be 
composite  data  that  reflect  different 
classes  of  turkey  or  other  variables 
affecting  nutrient  content.  Alternatively, 
data  that  reflect  specific  classes  or 
other  variables  may  be  used,  except  that 
if  data  are  used  on  labels  attached  to  a 
product  which  is  labeled  as  to  class  of 
poultry  or  other  variables,  the  data  must 
represent  the  product  in  the  package 
when  such  data  are  contained  in  the 
representative  data  base.  When  data  are 
used  on  labels  attached  to  a  product  the 
data  must  represent  the  edible  poultry 
tissues  present  in  the  package. 


(e)  If  the  nutrition  information  is  in 
accordance  with  paragraph  (d)  of  this 
section,  a  nutrition  label  or  labeling  will 
not  be  subject  to  the  Agency  compliance 
review  under  i  381.409(g).  unless  a 
nutrition  claim  is  made  on  the  basis  of 
the  representative  data  base  values. 

(f)  Retailers  may  use  data  bases  that 
they  believe  reflect  the  nutrient  content 
of  single-ingredient  raw  poultry 
products,  including  those  that  have  been 
previously  frozen;  however,  such 
labeling  shall  be  subject  to  the 
compliance  procediu^s  of  paragraph  (d) 
of  this  section  and  the  requirements 
specified  in  this  subpart  for  the 
mandatory  nutrition  labeling  [H'Ograni. 

§§381.446-381.453    IReservedl 

§  381.454  Nutrient  content  claims  tor 
"source"  and  "higir. 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (e)  of  this  section, 
the  following  nutrient  content  claims 
about  a  nutrient  in  a  product  in  relation 
to  the  Reference  Daily  Intake  (RDI) 
established  for  that  nutrient  in  21  CFR 
101.9(c)(ll)(iv)  or  Daily  Reference  Vahie 
(DRV)  established  for  that  nutrient  in  21 
CFR  101.9(c)(12)(i).  excluding  total 
carbohydrates  and  unsaturated  fatty 
acids,  may  be  used  on  the  label  or  in 
labelmg,  provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  S  381.409.  and 

(2)  The  nutrient  content  claim 
complies  with  the  requirements  of 
§  381.413. 

(b)  High.  The  term  "hi^"  may  be  used 
on  the  label  or  in  labeling  of  a  product 

(1)  When  the  product  (except  meal- 
type  products  as  described  in 

§  381.413(11)  contains  20  percent  or  more 
of  the  RDI  or  \he  DRV  per  reference 
amount  customarily  consumed  (RACC) 
and  per  labeled  serving,  or 

(2)  If  it  is  a  meal-type  product  as 
described  in  S  381.413(1)  and  it  contains 
per  100  grams  of  product  an  amount  of 
the  nutrient  that  is  equal  to  20  percent  or 
more  of  the  RDI  or  DRV. 

(c)  Source.  The  term  "source"  may  be 
used  on  the  label  or  in  labeling  of  a 
product 

(1)  When  the  product  (except  meal- 
pe  products  as  described  in 
381.413(1))  contains  10  to  19  percent  of 

the  RDI  or  the  DRV  per  reference 
amount  customarily  consumed  (RACX^) 
and  per  labeled  serving,  or 

(2)  If  it  is  a  meal-type  product  as 
described  in  i  381.413(1).  and  it  contains 
per  100  grams  of  product,  an  amount  of 
the  nutrient  that  is  equal  to  10-19 
percent  of  the  RDI  or  DRV. 

(d)  Fiber  claim.  If  a  nutrient  content 
claim  is  made  with  respect  to  the  level 
of  dietary  fiber,  that  is,  the  product  is 


xT. 


high  in  fiber  or  a  source  of  fiber  and  the 
product  is  not  low  in  total  fat  as  defined 
in  S  381.462(b),  then  the  label  must 
disclose  the  level  of  total  fat  as  part  of 
the  referraUstatement  e.g.,  "See 
[appropriate  poneI\  for  nutrition 
information.  Contains  \x  amount]  of 
total  fat  per  serving." 

(e)(1)  M0re.  A  comparative  claim 
using  tj^!  term  "more"  may  be  used  to 
deserfl)e  the  level  of  protein,  vitamins, 
minerals,  dietary  fiber,  or  potassium  in  a 
product,  provided  that 

(i)  The  product  contains  at  least  10 
percent  of  the  RDI  for  protein,  vitamins, 
or  minerals  or  of  the  DRV  for  dietary 
fiber,  or  potassium  more  than  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes;  and 

|ii)  As  required  in  §  381.413())  for 
relative  daims.  the  percentage  (or 
fraction)  that  the  nutrient  was  increased 
relative  to  the  RDI  or  DRV;  the  identity 
of  the  reference  food;  and  clear  and 
concise  quantitative  information 
comparing  the  level  of  the  nutrient  in  the 
product  per  labeled  serving,  with  that  of 
the  reference  food  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim. 

(2)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  carbohydrates  in  a  product, 
provided  that  the  product  contains  at 
least  10  percent  of  the  DRV  for 
carbohydrates  more  than  the  reference       ^ 
food  and  the  difference  between  the  two 
products  is  only  complex  carbohydrates 

as  defined  in  21  CFR  101.9(c)(6)(i).  The 
product  must  also  meet  the  requirement 
of  paragraph  (e){1)(ii)  of  this  section. 

(3)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  unsaturated  fat  in  a  product, 
provided  that  the  level  of  total  fat  is  not 
increased  and  the  level  of  trans  fatty 
acids  does  not  exceed  1  percent.  The 
reference  food  must  also  meet  the 
requirements  of  paragraph  (e)(l)(ii)  of 
this  section. 

§381.455    IReservedl 

§  381.456    Nutrient  content  claims  for 
•Hflht"  or  •Itte". 

(a)  CeneraJ  requirements.  The 
following  nutrient  content  claims  using 
the  term  "light"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and  in 
labeling,  provided  thjt 

(1)  The  product  is  labeled  in 
compliance  with  5  381.409,  and 

(2)  The  nutrient  content  claim 
complies  with  the  requirements  of 
S  381.413. 

(b)  The  terms  "light"  or  "lite"  may  be 
used  without  further  qualification  to 
describe  a  product,  provided  that 
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(1)  The  product  has  at  least  a  one- 
third  (33 '/3%)  reduction  in  the  number  of 
calories  compared  to  a  reference  food  as 
speciHed  in  S  381.413(j)(l)(i)  with  a 
minimum  reduction  of  more  than  40 
calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving; 

(2)  If  it  derives  more  than  50  percent 
of  its  calories  from  fat.  its  fat  content  is 
reduced  by  50  percent  or  more 
compared  to  the  reference  food  that  it 
resembles  or  for  which  it  substitutes  as 
specifled  in  S  381.413(j)(l](i)  with  a 
minimum  reduction  of  more  than  3       j 
grams  per  reference  amount  customarily 
consumed  (RACC)  and  per  labeled 
serving;  and 

(3)  As  required  in  5  381.413(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories,  and,  if  appropriate,  the 
fat.  were  reduced;  the  identity  of  the 
reference  food;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  calories  and.  if  appropriate,  fat 
content,  in  the  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g..  "Vs  fewer 
calories  and  SO°v  less  fat  than  our 
regular  Italian  sausage:  Lite  Italian 
turkey  sausage  200  calories,  4  grams  fat; 
regular  Italian  turkey  sausage  300 
calorics,  8  grams  fat  per  serving.").       ! 

(c)  A  product,  other  than  a  salt 
substitute,  that  is  low,  reduced  or 
otherwise  altered  in  sodium  content 
cannot  use  the  term  "light"  solely 
because  of  this  alteration  but  rather 
must  use,  as  appropriate,  the  term 
"reduced  sodium"  or  "low  sodium." 

(d)  The  term  "light"  or  "lite"  may  be 
used  to  describe  a  salt  substitute  if  the 
sodium  content  of  the  product  has  been 
reduced  by  at  least  56  percent  compared 
to  ordinary  table  salt. 

(e)  The  term  "light"  or  "lite"  may  not 
be  used  to  refer  to  a  product  that  is  not 
reduced  in  calories  by  one-third,  and,  if 
applicable,  fat  by  50  percent  unless:     i 

(1)  It  describes  some  physical  or       t' 
organoleptic  attribute  of  the  product 
such  as  texture  or  color  and  the 
qualifying  information,  so  stated,  clearly 
conveys  the  nature  of  the  product,  and 

(2)  The  qualifying  information  is  in  the 
same  type  size,  style,  color  and 
prominence  as  the  word  "light"  and  in 
immediate  proximity  thereto.  ; 

(f)  (Reserved) 

§§  381.457-381.459    (Reserved) 

§381.460    Nutrient  content  cUilms  for 
calorie  content  '    j 

(a)  General  requirements.  The 
following  nutrient  content  claims  about 
the  calorie  content  of  a  product  may  be 


used  on  the  label  or  in  labeling, 
provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  S  381.409.  and 

(2)  The  nutrient  content  claims  comply 
with  the  requirements  of  §  381.413. 

(b)  Calorie  content  claims.  (1)  The 
terms  "calorie  free",  "free  of  calories", 
"no  calories",  or  "zero  calories"  may  be 
used  on  the  label  or  in  labeling  of  a 
product  that  usually  contains  or 
substitutes,  as  specified  in 
§  381.413(e)(1),  for  a  product  that  usually 
contains  calories,  provided  that; 

(i)  The  product  contains  less  than  5 
calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving. 

(ii)  If  a  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  the  caloric 
content,  it  is  labeled  to  disclose  that 
calories  are  not  usually  present  in  the 
product. 

(2)  The  terms  "low  calorie",  "low  in 
calories",  or  "a  low  calorie  food"  may 
be  used  on  the  label  or  in  labeling  of 
products  (except  meal-type  products  as 
described  in  §  381.413(1)).  provided  that: 

(i)  The  product  does  not  provide  more 
than  40  calories  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving,  and 

(ii)  The  product  does  not  provide  more 
than  40  calories  per  100  grams  or  is  a 
sugar  substitute. 

(iii)  If  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(3)  The  terms  "low  calorie",  "low  in 
calories",  or  "low  calorie  meal"  may  be 
used  on  the  label  or  in  labeling  of  meal- 
type  products,  provided  that  the  meal 
contains  105  calories  or  less  per  100 
grams  of  product  and  meets  the 
requirement  of  paragraph  (b)(2)(iii)  of 
this  section. 

(4)  The  terms  "reduced  calorie", 
"reduced  in  calorie",  or  "calorie 
reduced"  may  be  used  to  describe  a 
product  (except  mealtype  products  as 
described  in  S  381.413(1)),  provided  that: 

(i)  The  product  has  been  specifically 
formulated  or  processed  to  reduce  its 
calorie  content  by  33  V3  percent  or  more 
with  a  minimum  reduction  of  more  than 
40  calories  per  reference  amodbt 
customarily  consumed  (RACC)  and  per 
labeled  serving  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  specified  in  S  381.413(j)(l) 
(i)  and  (ii);  and 


(ii)  As  required  in  §  381.413(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories  were  reduced;  and  the 
identity  of  the  reference  food  is 
declared;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  the  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food  that  it  replaces  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g.,  "33V3percenl 
fcwer^salories  than  regular  salami. 
Calorie  oontent  has  been  reduced  from 
150  to  100  calories  per  serving"). 

(5)  A  comparative  claim  using  the 
term  "fewer"  may  be  used  on  the  label 
or  in  labeling  of  a  product,  including 
meal  type  products  as  defined  in 
§  381.413(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories,  with  a  minimum 
reduction  of  more  than  40  calories  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving,  than 
the  reference  food  that  it  resembles  and 
for  which  it  substitutes  ^s  specified  in 
S  381.413  (j)(l)(i)  (ii)  and  (iii):  and 

(ii)  As  required  in  V981.413(j)  for 
relative  claims,  the  nprcent  (or  fraction) 
that  the  calories  werfe  reduced;  the 
identity  of  the  referel^ce  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  calories  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  'This 
Italian  turkey  sausage  contains  25 
percent  fewer  calories  than  our  regular  ' 
Italian  turkey  sausage.  Calorie  content 
has  been  lowered  from  200  to  150 
calories  per  serving."). 

(c)  Use  of  terms  such  as  "sugars  free", 
"no  sugars",  or  "zero  sugars".  (1) 
Consumers  may  reasonably  be  expected 
to  regard  terms  that  represent  that  the 
product  contains  no  sugars  or 
sweeteners,  e.g..  "sugars  free"  or  "no 
sugars",  as  indicating  a  product  which  is 
low  in  calories  or  significantly  reduced 
in  calories.  Consequently,  except  as      / 
provided  in  paragraph  (c)(2)  of  this 
section,  a  product  may  not  be  labeled 
with  such  terms  unless: 

(i)  The  product  contains  less  than  0.5 
grams  of  sugars,  as  defined  in  21  CFR 
101.9(c)(6)(ii)(A)  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  ser\'ing; 

(ii)  The  product  contains  no  added 
ingredients  that  are  sugars;  and 

(iii)  (A)  It  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a 
comparative  claim  of  special  dietary 
usefulness  labeled  in  compliance  with 
paragraph  (b)  (2).  (3).  or  (4)  of  this 
section,  or 
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(ii)  As  required  in  §  381.413(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  calories  were  reduced;  and  the 
identity  of  the  reference  food  is 
declared;  and  clear  and  concise 
quantitative  information  comparing  the 
level  of  the  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food  that  it  replaces  in 
immediate  proximity  to  the  most 
prominent  such  claim  (e.g.,  "SSVapercent 
fewer «alories  than  regular  salami. 
Calorie  oontent  has  been  reduced  from 
150  to  100  calories  per  serving"). 

(5)  A  comparative  claim  using  the 
term  "fewer"  may  be  used  on  the  label 
or  in  labeling  of  a  product,  including 
meal  type  products  as  defmed  in 
§  381.413(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories,  with  a  minimum 
reduction  of  more  than  40  calories  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving,  than 
the  reference  food  that  it  resembles  and 
for  which  it  substitutes  ^s  specified  in 
§  381.413  (j)(l)(i)  (ii)  and  (iii):  and 

(ii)  As  required  in  8f981.413(j)  for 
relative  claims,  the  nprcent  (or  fraction) 
that  the  calories  wer|  reduced;  the 
identity  of  the  referel^ce  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  calories  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  'This 
Italian  turkey  sausage  contains  25 
percent  fewer  calories  than  our  regular  ' 
Italian  turkey  sausage.  Calorie  content 
has  been  lowered  from  200  to  150 
calories  per  serving."). 

(c)  Use  of  terms  such  as  "sugars  free", 
"no  sugars",  or  "zero  sugars".  (1) 
Consumers  may  reasonably  be  expected 
to  regard  terms  that  represent  that  the 
product  contains  no  sugars  or 
sweeteners,  e.g..  "sugars  free"  or  "no 
sugars",  as  indicating  a  product  which  is 
low  in  calories  or  significantly  reduced 
in  calories.  Consequently,  except  as      / 
provided  in  paragraph  (c)(2)  of  this 
section,  a  product  may  not  be  labeled 
with  such  terms  unless; 

(i)  The  product  contains  less  than  0.5 
grams  of  sugars,  as  defined  in  21  CFR 
101.9(c){6)(ii)(A)  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  ser\'ing; 

(ii)  The  product  contains  no  added 
ingredients  that  are  sugars;  and 

(iii)  (A)  It  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a 
comparative  claim  of  special  dietary 
usefulness  labeled  in  compliance  with 
paragraph  (b)  (2),  (3),  or  (4)  of  this 
section,  or 
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(B)  Such  term  is  immediately 
accompanied,  each  time  it  is  used,  by 
the  statement  "Not  a  reduced  calorie 
food",  "Not  a  low  calorie  food",  or  "Not 
for  weight  control." 

(2)  The  terms  "no  added  sugars", 
"without  added  sugars",  or  "no  sugars 
added"  may  be  used,  provided: 

(i)  No  amount  of  sugars  as  defined  in 
21  CFR  101.9(c)(6){ii)(A)  is  added  during 
processing  or  packaging; 

(ii)  The  product  does  not  contain 
ingredients  containing  added  sugars 
such  as  jam,  jelly,  and  concentrated  fruit 
juice; 

(iii)  The  sugars  or  content  has  not 
been  increased  above  the  amount 
naturally  present  in  the  ingredJent{s)  by 
some  means  such  as  the  use  of  enzymes; 

(iv)  The  product  that  it  resembles  and 
for  which  it  substitutes  normally    .  * 
contains  added  sugars;  and 

(v)  The  product  bears  a  statement 
indicating  that  the  product  is  not  low 
calorie  or  calorie  reduced  (unless  the 
product  meets  the  requirements  for  a 
low  or  reduced  calorie  product)  and 
directing  consumers'  attention  to  the 
nutrition  panel  for  further  information 
on  sugars  and  calorie  content. 

(3)  Paragraph  (c)(1)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  product  is  unsweetened  or 
contains  no  added  sweeteners  in  the 
case  of  a  product  that  contains  apparent 
substantial  inherent  sugar  content,  e.g,, 
juices. 

SM1.461    Nutrient  content  claims  for 
■odium  content 

(a)  General  requirements.  The 
following  nutrient  content  claims  about 
the  sodium  content  of  a  product  may  be 
used  on  the  label  and  in  labeling, 
provided  that: 

(1)  The  product  is  labeled  in 
compliance  with  §  381.409;  and 

(2)  The  nutrient  content  claims  comply 
with  §  381.413. 

(b)  Sodium  content  claims.  (1)  The 
terms  "sodium  free",  "free  of  sodium", 
"no  sodium",  or  "zero  sodium"  may  be 
used  on  the  label  or  in  labeling  of  a 
product  that  usually  contains  or 
substitutes  as  specifled  in  S  381.423(e)(1) 
for  a  product  that  usually  contains 
sodium,  provided  that: 

(i)  The  product  contains  less  than  5 
milligrams  of  sodium  per  reference 
amount  customarily  consumed  (RACC) 
and  per  labeled  serving;  and 

(ii)  The  product  contains  no  ingredient 
that  is  salt  (sodium  chloride);  and 

(iii)  H  a  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  disclose  that 
sodium  is  not  usually  present  in  the 


^  a  sodium  free 


product,  e-g.,  ** 

food." 

(2)  The  terms  "very  low  sodium", 
"very  low  in  sodium",  and  "a  very  low 
sodium  food''  may  be  used  on  the  label 
or  in  labeling  o^products  (except  meal- 
type  products  as  described  in 

§  381.413(1)),  provided  that: 

(i)  The  product  does  not  provide  more 
than  35  milligrams  of  sodium  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving,  and 

(ii)  The  product  does  not  provide  more 
than  35  milligrams  of  sodium  per  100 
grams. 

(iii)  If  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 

attaches  (e.g.,  ** ,  a  very  low 

sodium  food"). 

(3)  The  term  "very  low  sodium",  "very 
low  in  sodium",  or  "very  low  sodium 
meal"  may  be  used  on  the  label  or  in 
labeling  of  meal-type  products  as 
detined  i»$  381.413(1).  provided  that  the 
meal  contains  35  milligrams  or  less  of 
sodium  per  100  grams  of  product  and 
meets  the  requirement  of  paragraph 
(b)(2)(iii)  of  this  section. 

(4)  The  terms  "low  sodium",  "low  in 
sodium",  or  "a  low  sodium  food"  may  be 
used  on  the  label  or  in  labeling  of 
products  (except  meal-type  products  as 
defined  in  §  381.413(1)),  provided  that: 

(i)  The  product  does  not  provide  more 
than  140  milligrams  of  sodium  per 
reference  amount  customarily  consumed 
(RACC)  and  per  labeled  serving;  and 

(ii)  The  product  does  not  provide  more 
than  140  milligrams  of  sodium  per  100 
grams. 

(iii)  if  a  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 

attaches  (e.g.,  " ,  a  low  sodium 

food"). 

(5)  The  term  "low  sodium",  "low  in 
sodium",  or  "low  sodium  meal"  may  be 
used  on  the  label  or  in  labeling  of  meal- 
type  products  as  described  in 

§  381.413(1).  provided  that  the  meal 
contains  140  milligrams  or  less  sodium 
per  100  grams  of  product  and  meets  the 
requirement  of  paragraph  (b)(4)(iii)  of 
this  section. 

(6)  The  term  "reduced  sodium", 
"reduced  in  sodium",  or  "sodium 
reduced"  may  be  used  to  describe  a 
product  (except  meal-type  products  as     , 
deflned  in  S  381.413(1)),  provided  that: 


(i)  The  product/has  been  specifically 
formulated,  altei^d,  or  processed  to 
reduce  its  sodium  content  by  50  percent 
or  more  with  a  minimum  of  more  than 
140  milligrams  per  reference  amount 
customarily  consumed  (RACC)  and  per 
labeled  serving  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  specified  in  §  38I.413(j)(l) 
(i)  and  (ii);  and 

(ii)  As  required  in  t  381.413(j)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  sodium  was  reduced;  the 
identity  of  the  reference  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  of  the  soditun  in  the 
product  per  libeled  serving  with  that  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g., 
"reduced  sodium — 50  percent  less 

sodium  that  regular .  Sodium 

content  has  been  reduced  from  300  to 
150  milligrams  of  sodium  per  serving."). 

(7)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  product  including  meal- 
type  products  as  defined  in  i  381.413(1), 
provided  that 

(i)  Tbe  product  contains  at  least  25 
percent  less  sodium  with  a  minimum 
reduction  of  more  than  140  milligrams 
per  reference  amount  customarily 
consumed  (RACC)  and  per  labeled 
serving  than  the  reference  food  that  it 
resembles  and  for  which  it  substitutes 
as  specified  in  i  381.413(jHl)  (i).  (ii).  and 
(iii);  and 

(ii)  As  required  in  {  381.413(j)  for 
relative  claims,  tbe  percent  (or  fraction) 
that  the  sodium  was  reduced,  the 
identity  of  the  reference  food;  and  clear 
and  concise  quantitative  information 
comparing  the  level  in  the  sodium  in  the 
product  per  labeled  serving  with  tha.  of 
the  reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  "This 
chicken  noodle  soup  contains  25%  less 
sodium  than  our  regular  chicken  noodle 
soup.  Sodium  content  has  been  lowered 
from  300  to  325  milligrams  per  serving."). 

(c)  The  term  "salt"  is  not  synonymous 
with  "sodium."  Salt  refers  to  sodium 
chloride.  However,  references  to  salt 
content  such  as  "unsalted",  "no  salt", 
and  "no  salt  added"  are  potentially 
misleading. 

(1)  The  term  "salt  free"  may  be  used 
on  the  label  or  in  labeling  of  products 
only  if  the  product  is  "sodium  free"  as 
defined  in  paragraph  (b)(1)  of  this 
section. 

(2)  The  terms  "unsalted".  "without 
added  salt",  and  "no  salt  added "  may  be 
used  on  the  label  or  in  labeling  of 
products,  provided; 

(i)  No  salt  is  added  during  processing; 
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(ii)  The  product  that  it  resembles  and 
for  which  it  substitutes  is  normally 
processed  with  salt;  and 

(iii)  If  the  product  is  not  sodium  free, 
such  claims  are  immediately 
accompanied  each  time  they  are  used, 
by  the  statement,  "Not  a  sodium  free 
food"  or  "Not  for  control  of  sodium  in 
the  diet." 

{  381.462    Nutiient  content  daimt  for  fat, 
fatty  acids,  and  ctiolesterol  content  of 
poultry  products. 

(a)  General  requirements.  A  claim 
about  the  level  of  fat,  fatty  acid,  and 
cholesterol  in  a  poultry  product  may 
only  be  made  on  the  label  and  in  the 
labeling  of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defmed  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  S  381.413;  and 

(3)  The  poultry  product  for  which  the 
claim  is  made  is  labeled  in  accordance 
with  5  381.409. 

(b)  Fat  content  claims.  (1)  The  terms 
"fat  free",  "free  of  fat",  "no  fat",  "zero 
fat",  or  "nonfat"  may  be  used  on  the 
label  or  in  labeling  of  a  poultry  product, 
provided  that: 

(i)  The  product  contains  less  than  0.5 
gram  of  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size; 

(ii)  The  product  contains  no  added 
ingredient  that  is  a  fat  or  oil;  and 

(iii)  As  required  in  \  381.413(e)(2),  if 
the  poultry  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  disclose  that  fat  is  not  usually 
present  in  the  product 

(2)  The  terms  "low  fat"  or  "low  in  fat" 
may  be  used  on  the  label  or  in  labeling 
of  poultry  products,  except  meal-type 
products  as  defined  in  S  381.413(1), 
provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product;  and 

(ii)  If  the  poultry  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(3)  The  terms  "low  fat"  or  "low  in  fat" 
may  be  used  on  the  label  or  in  labeling 
of  a  meal-type  product  as  defined  in 

§  381.413(1),  provided  that: 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  100  grams;  and 


(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  products  of 
its  type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(4)  The  terms  "reduced  fat",  "reduced 
in  fat",  or  "fat  reduced"  may  be  used  on 
the  label  or  in  labeling  of  a  product, 
except  meal-type  products  as  defined  in 
§  381.413(1),  provided  that: 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  fat  content  by  50  percent  or 
more,  with  a  minimum  reduction  of  more 
than  3  grams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  defined  in  S  381.413(j)(l) 
(i)  and  (ii);  and 

(ii)  As  required  in  S  381.413{j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  fat  has  been  reduced,  the 
identity  of  the  reference  food,  and 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
S  381.413(j)(2)(ii)  (e.g.,  "Reduced  fat— 50 
percent  less  fat  than  our  regular  ground 
turkey.  Fat  content  has  been  reduced 
from  28  grams  to  14  grams  per  serving."). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  poultry  product, 
including  meal-type  products  as  defined 
in  §  381.413(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  fat,  with  a  minimum 
reduction  of  more  than  3  grams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
S  381.413(j)(2)  (i),  (ii),  and  (iii);  and 

(ii)  As  required  in  |  381.413(j)(2)  for 
relative  claims,  the  percent  (or  fi'action) 
that  the  fat  has  been  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 

S  381.413(j)(2)(ii)  (e.g.,  "This 

contains  40  percent  less  fat  than 

.  Fat  content  has  been  lowered 

from  9  grams  to  5.5  grams  per  serving."). 

(6)  The  term  " percent  fat 

free"  may  be  used  on  the  label  or  in 
labeling  of  a  poultry  product,  provided 
that: 


(i)  The  product  meets  the  criteria  for 
"low  fat"  in  paragraph  (b)  (2)  or  (3)  of 
this  section. 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  (as 
declared  on  the  label)  of  the  poultry 
product  expressed  in  grams  to  the 
nearest  one-half  gram.  When  the  total 
fat  content  is  less  than  0.5  grams  per 
serving,  the  amount  may  be  declared  as 
"0."  Such  disclosure  shall  appear  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  381.413(j)(2](ii)  and  in  type  size  that 
shall  be  no  less  than  one-half  the  size  of 
the  type  used  for  such  claim. 

(iii)  The  percent  of  reduction  and  the 
words  "fat  free"  are  in  uniform  type 
size. 

(iv)  A  claim  for  "100  percent  fat  free" 
meets  all  criteria  for  "fat  free"  in 
paragraph  (b)(1)  of  this  section. 

(c)  Fatty  acid  content  claims.  The 
label  or  labeling  of  poultry  products  that 
bear  claims  with  respect  to  the  level  of 
saturated  fat  shall  disclose  the  level  of 
total  fat  and  cholesterol  in  the  product 
in  immediate  proximity  to  such  claim 
each  time  the  claim  is  made  and  in  type 
that  shall  be  no  less  than  one-half  the 
size  of  the  type  used  for  the  claim  with 
respect  to  the  level  of  saturated  fat. 
Declaration  of  cholesterol  content  may 
be  omitted  when  the  product  contains 
less  than  2  milligrams  of  cholesterol  per 
labeled  serving  size. 

(1)  The  terms  "low  in  saturated  fat"  of 
"low  saturated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  poultry  product, 
except  meal-type  products  as  defined  in 
§  381.413(1),  provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  and  not' more  than 
15  percent  of  calories  from  saturated 
fatty  acids;  and 

(ii)  If  a  product  meets  these  conditions 
without  benefit  of  special  processing, 
alteration,  formulation  or  reformulation 
to  lower  saturated  fat  content,  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(2)  The  terms  "low  in  saturated  fat"  or 
"low  saturated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  100  grams  of 
product;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
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5  (i)  The  product  meets  the  criteria  for 

"low  fat"  in  paragraph  (b)  (2)  or  (3)  of 
this  section. 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  (as 
declared  on  the  label)  of  the  poultry 
product  expressed  in  grams  to  the 
nearest  one-half  gram.  When  the  total 
fat  content  is  less  than  0.5  grams  per 
serving,  the  amount  may  be  declared  as 
"0."  Such  disclosure  shall  appear  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  381.413(j)(2](ii)  and  in  type  size  that 
shall  be  no  less  than  one-half  the  size  of 
the  type  used  for  such  claim. 

(iii)  The  percent  of  reduction  and  the 
words  "fat  free"  are  in  uniform  type 
size. 

(iv)  A  claim  for  "100  percent  fat  free" 
meets  all  criteria  for  "fat  free"  in 
paragraph  (b)(1)  of  this  section. 

(c)  Fatty  acid  content  claims.  The 
label  or  labeling  of  poultry  products  that 
bear  claims  with  respect  to  the  level  of 
saturated  fat  shall  disclose  the  level  of 
total  fat  and  cholesterol  in  the  product 
in  immediate  proximity  to  such  claim 
each  time  the  claim  is  made  and  in  type 
that  shall  be  no  less  than  one-half  the 
size  of  the  type  used  for  the  claim  with 
respect  to  the  level  of  saturated  fat. 
Declaration  of  cholesterol  content  may 
be  omitted  when  the  product  contains 
less  than  2  milligrams  of  cholesterol  per 
labeled  serving  size. 

(1)  The  terms  "low  in  saturated  fat"  of 
"low  saturated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  poultry  product, 
except  meal-type  products  as  defmed  in 
§  381.413(1).  provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  and  not' more  than 
15  percent  of  calories  from  saturated 
fatty  acids;  and 

(ii)  If  a  product  meets  these  conditions 
without  benefit  of  special  processing, 
alteration,  formulation  or  reformulation 
to  lower  saturated  fat  content,  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 

(2)  The  terms  "low  in  saturated  fat"  or 
"low  sattirated  fat"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  100  grams  of 
product:  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely  to 
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the  particular  brand  to  which  the  label 
attaches. 

(3)  The  terms  "reduced  saturated  fat", 
"reduced  in  saturated  fat",  or  "saturated 
fat  reduced"  may  be  used  on  the  label  or 
in  labeling  of  a  poultry  product,  except 
meal-type  products  as  defined  in 

§  381.413(1).  provided  that: 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  saturated  fatty  acid  content 
by  50  percent  or  more,  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  381.413(i)(l)  (i)  and  (ii);  and 

(ii)  As  required  in  S  381.413(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
S  381.413(j)(2)(ii)  (e.g.,  "Reduced 
saturated  fat.  Contains  50  percent  less 
saturated  fat  than  the  national  average 

for Saturated  fat  reduced  from 

14  grams  to  7  grams  per  serving"). 

(4)  A  comparative  claim  using  the 
rm  "less"  may  be  used  on  the  label  or 

labeling  of  a  poultry  product. 

eluding  meal-type  products  as  defined 
in  §  381.413(1),  provided  that: 

(i)  The  product  contains  25  percent 
less  saturated  fat  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  381.413(j)(l)  (i).  (ii),  (iii):  and 

(ii)  As  required  in  S  381.413(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced,  the 
identity  of  the  reference  food,  and 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  381.413(j)(2)(ii)  (e.g.,  "Brand  Y 

. contains  40  percent  less 

saturated  fat  than  our  regular  Brand  X 

Brand  Y  contains  6  grams  of 

saturated  fat;  Brand  X  contains  10  grams 
I  of  saturated  fat."). 

I    (d)  Cholesterol  content  claims.  (1)  The 
terms  "cholesterol  free",  "free  of 
cholesterol",  "zero  cholesterol",  or  "no 
cholesterol"  may  be  used  on  the  label  or 
in  labeling  of  a  poultry  product, 
provided  that: 


(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams 
of  product: 

(A)  The  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fat  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(C)  As  required  in  5  381.413(e),  if  the 
product  contains  less  than  2  milligrams 
of  cholesterol  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  without  the  benefit  of 
special  processing,  alteration, 
formulation  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  product 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fat  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size;  and 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
preceding  the  referral  statement 
required  in  §  381.413(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  the  claim  appears  more  than 
once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  largest  type; 
and 

(D)  As  required  in  §  381.413(e),  if  the 
poultry  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size  without  the  benefit 
of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  product,  or 

(E)  If  the  product  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size  only  as  a  result  of 
special  processing,  alteration, 
formulation,  or  reformulation,  the 


amount  of  cholesterol  is  substantially 
less  (i.e.,  meet  requirements  of 
paragraph  (d)(5)(i)(A)  of  this  section) 
than  the  product  for  which  it  substitutes 
as  specified  in  $  381.413(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share.  As  required  in 
§  381.413(j)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
was  reduced,  the  identity  of  the 
reference  food,  and  the  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
S  381.413(j)(2)(ii). 

(2)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  a  poultry  product, 
except  meal-type  products  as  defined  in 
§  381.413(1).  provided  that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams 
of  product: 

(A)  The  product  contains  20 
milligrams  or  less  of  cholesterol  per 
reference  amount  customarily 
consumed,  per  labeled  serving  size,  and 
per  100  grams  of  product; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size; 

(C)  As  required  in  S  381.413(e).  if  the 
product  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  20 
milligrams  or  less  of  cholesterol  per 
reference  amount  customarily 
consumed,  per  labeled  serving  size,  and 
per  100  grams  of  product; 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
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preceding  the  referral  statement 
required  in  §  381.413(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  the  claim  is  made  more  than 
once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  largest  type: 
and 

(D)  As  required  in  {  381.413(e)(2).  the 
product  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of 
product  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches,  or 

(E)  If  the  product  contains  20 
milligrams  or  less  of  cholesterol  only  as 
a  result  of  special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  (i.e..  meets  requirements  of 
paragraph  (d)(S}(i)(A)  of  this  section) 
than  the  food  for  which  it  substitutes  as 
speciHed  in  §  381.413(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share.  As  required  in 

§  381.413(j)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
has  been  reduced,  the  identity  of  the 
reference  food,  and  the  quantitative 
information  copiparing  the  level  of 
cholesterol  in  the  product  per  labeled 
ser\'ing  size  with  that  of  the  reference 
food  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  as  defmed  in  I  381.413(j](2)(ii]. 

(3)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1) 
provided  that  the  product  meets  the 
requirements  of  paragraph  (d)(2)  of  this 
section  except  that  the  determination  as 
to  whether  paragraph  (d)(2)(i)  or  (ii)  of 
this  section  applies  to  the  product  will 
be  made  only  on  the  basis  of  whether 
the  product  contains  11.5  grams  or  less 
of  fat  per  100  grams  of  product,  the 
requirement  in  paragraphs  (d)(2)  (i)(A) 
and  (ii)(A)  of  this  section  shall  be 
limited  to  20  milligrams  of  cholesterol 
per  100  grams,  and  the  requirement  in 
paragraphs  (d)(2)  (i)(B)  and  (ii)(B)  of  this 
section  shall  be  modified  to  require  that 
the  product  contain  2  grams  or  less  of 
saturated  fat  per  100  grams  rather  than 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size. 

(4)  The  terms  "reduced  cholesterol", 
"reduced  in  cholesterol",  or  "cholesterol 


reduced"  may  be  used  on  the  label  or  in 
labeling  of  a  poultry  product  or  a 
product  that  substitutes  for  that  food  as 
specified  in  §  381.413(d),  except  meal- 
type  products  as  defined  in  §  381.413(1). 
provided  that: 

(i)  For  products  that  contain  11.S 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams: 

(A)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  content  by  50 
percent  or  more,  with  a  minimum 
reduction  of  more  than  20  milligrams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 

§  381.413(i)(1)(i)  and  (ii); 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  As  required  in  {  381.413(i)(2)  for 
relative  claims,  the  percent  that  the 
cholesterol  has  been  reduced,  the 
identity  of  the  reference  food,  and 
quantitative  information  comparing  the 
level  of  cholesterol  in  the  product  per 
labeled  serving  size  with  thai  of  the 
reference  food  that  if  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  381.413(j)(2)(ii).  (ii)  For  products  that 
contain  more  than  11.5  grams  of  total  fat 
per  reference  amount  customarily 
consumed,  per  labeled  serving  size,  or 
per  100  grams  of  product: 

(A)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  content  by  50 
percent  or  more,  with  a  minimum 
reduction  of  more  than  20  milligrams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  (as  defined  in 

S  381.413(j)(l)  (i)  and  (ii))  that  it 
resembles  and  for  which  it  substitutes 
as  specified  in  §  381.423(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share: 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  in 
immediate  proximity  to  such  claim 
preceding  the  referral  statement 
required  in  {  381.413(g)  in  type  that  shall 
be  no  less  than  one-half  the  size  of  the 
type  used  for  such  claim.  If  the  claim 
appears  on  more  than  one  panel,  the 
disclosure  shall  be  made  on  each  panel 
except  for  the  panel  that  bears  nutrition 
labeling.  If  Ihe  claim  is  made  more  than 


once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  lai^est  type: 
and  ( 

(D)  As  required  in  §  381.413(j)(2)  for 
relative  claims,  the  percent  (or  fragtiOBf-.^ 
that  the  cholesterol  has  been  reduced, 
the  identity  of  the  reference  food,  and 
the  quantitative  information  comparing 
the  level  of  cholesterol  in  the  product 
per  labeled  serving  size  with  that  of  the 
reference  food  it  replaces  are  declared 
in  immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  381.4l3(j)(2)(ii). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  product  or  a  product  that 
substitutes  for  that  product  as  specified 
in  §  381.413(d).  including  meal-type 
products  as  defined  in  §  381.413(1). 
provided  that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol,  with  a 
minimum  reduction  of  more  than  20 
milligrams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  defined  in  §  381.413(j)(l) 
(i),  (ii),  and  (iii). 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  As  required  in  §  381.413{j)(2)  for 
relative  claims,  the  percent  that  the 
cholesterol  was  reduced,  the  identity  of 
the  reference  food,  and  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  as  defined  in  9  381.413(j)(2)(ii). 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol  with  a  minimum 
reduction  of  20  milligrams  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  from  the  reference 
food  as  defined  in  §  381.413{j)(l)  (i),  (ii), 
and  (iii).  that  it  resembles  and  for  which 
it  substitutes  as  specified  in  §  381.413(d) 
that  has  a  significant  market  share  (i.e.. 
5  percent  or  more); 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 
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once  on  a  panel,  the  disclosure  shall  be 
made  in  immediate  proximity  to  the 
claim  that  is  printed  in  the  lai-gest  type: 
and  ( 

(D)  As  required  in  {  3m.413(jJ(2)  for 
relative  claims,  the  percent  (or  frattioft) — ^ 
that  the  cholesterol  has  been  reduced, 
the  identity  of  the  reference  food,  and 
the  quantitative  information  comparing 
the  level  of  cholesterol  in  the  product 
per  labeled  serving  size  with  that  of  the 
reference  food  it  replaces  are  declared 
in  immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  381.4l3{JH2Hii). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  product  or  a  product  that 
substitutes  for  that  product  as  specified 
in  §  381.413(d).  including  meal-type 
products  as  defined  in  §  381.413(1). 
provided  that: 

(i)  For  products  that  contain  11.5 
grams  or  less  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  and  per  100  grams: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol,  with  a 
minimum  reduction  of  more  than  20 
milligrams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  defined  in  §  381.413(j)(l) 
(i).  (ii),  and  (iii). 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 

(C)  As  required  in  §  381.413(j)(2)  for 
relative  claims,  the  percent  that  the 
cholesterol  was  reduced,  the  identity  of 
the  reference  food,  and  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  as  defined  in  S  381.413(j)(2)(ii). 

(ii)  For  products  that  contain  more 
than  11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
product: 

(A)  The  product  contains  at  least  25 
percent  less  cholesterol  with  a  minimum 
reduction  of  20  milligrams  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  from  the  reference 
food  as  defined  in  §  381.413(j)(l)  (i),  (ii), 
and  (iii),  that  it  resembles  and  for  which 
it  substitutes  as  specified  in  §  381.413(d) 
that  has  a  significant  market  share  (i.e.. 
5  percent  or  more): 

(B)  The  product  contains  2  grams  or 
less  of  saturated  fatty  acids  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size;  and 


(C)  The  label  or  labeling  discloses  the^ 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  product. 
Such  disclosure  shall  appear  each  time 
the  claim  is  made,  in  immediate 
proximity  to  such  claim  preceding  the 
referral  statement  required  in 

§  381.413(g)  in  type  that  shall  be  no  less 
than  one-half  the  size  of  the  type  used 
for  such  claim.  If  the  claim  appears  on 
more  than  one  panel,  the  disclosure 
shall  be  made  on  each  panel  except  for 
the  panel  that  bears  nutrition  labeling.  If 
the  claim  is  made  more  than  once  on  a 
panel,  the  disclosure  shall  be  made  in 
immediate  proximity  to  the  claim  that  is 
printed  in  the  largest  type;  and  248 1 

(D)  As  required  in  §  381.413(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  cholesterol  was  reduced,  the 
identity  of  the  reference  food,  and  the 
quantitative  information  comparing  the 
level  of  cholesterol  in  the  product  per 
label  serving  size  with  that  of  the 
reference  food  it  replaces  are  declared 
in  immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 

§  381.413(i)(2)(ii)  (e.g.,  "This  turkey 
omelette  contains  30  percent  less 
cholesterol  than  our  regular  omelette. 
Cholesterol  lowered  from  45  milligrams 
to  30  milligrams  per  serving.  Contains  12 
grams  of  fat  per  serving."). 

(e)  Lean  and  Extra  Lean  Claims.  (1) 
The  term  "lean"  may  be  used  on  the 
label  or  in  labeling  of  a  poultry  product, 
provided  that  the  product  contains  less 
than  10.5  grams  of  fat,  less  than  3.5 
grams  of  saturated  fat.  and  less  than 
94.5  milligrams  of  cholesterol  per  100 
grams. 

(2)  The  term  "extra  lean"  may  be  used 
on  the  label  or  in  labeling  of  a  poultry 
product,  provided  that  the  product 
contains  less  than  4.9  grams  of  fat,  less 
than  1.8  grams  of  saturated  fat,  and  less 
than  94.5  milligrams  of  cholesterol  per 
100  grams. 

§$381,463-381.468    [Reserved] 

S  381.469    Petitions  for  nutrient  content 
claims. 

(a)  This  section  pertains  to  petitions 
for  claims,  expressed  or  implied,  that 
characterize  the  level  of  any  nutrient 
required  to  be  on  the  label  or  in  labeling 
of  product  by  this  subpart. 

(b)  Petitions  included  in  this  section 
are  (1)  petitions  for  a  new  (heretofore 
unauthorized)  nutrient  content  claim,  (2) 
petitions  for  a  synonymous  term  (i.e., 
one  that  is  consistent  with  a  term 
defined  by  regulation)  for  characterizing 
the  level  of  a  nutrient,  and  (3)  petitions 
for  the  use  of  an  implied  claim  in  a 
brand  name. 

(c)  Petitions  to  be  filed  under  this 
section  shall  be  submitted  in 


quadruplicate.  If  any  part  of  the  material 
submitted  is  in  a  foreign  language,  it 
shall  be  accompanied  by  an  accurate 
and  complete  English  translation.  The 
petition  shall  state  the  petitioner's  post 
office  address. 

(d)  Pertinent  information  may  be 
incorporated  in.  and  will  be  considered 
as  part  of.  a  petition  on  the  basis  of 
specific  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
the  Food  Safety  and  Inspection  Service. 
However,  any  reference  to  unpublished 
information  furnished  by  a  person  other 
than  the  applicant  will  not  be 
considered  unless  use  of  such 
information  is  authorized  (with  the 
understanding  that  such  information 
may  in  whole  or  part  be  subject  to 
release  to  the  public)  in  a  written 
statement  signed  by  the  person  who 
submitted  it.  Any  reference  to  published 
information  should  be  accompanied  by 
reprints  or  photostatic  copies  of  such 
references. 

(e)  If  nonclinical  laboratory  studies 
are  included  in  a  petition,  the  petition 
shall  include,  with  respect  to  each 
nonclinical  study  contained  in  the 
petition,  either  a  statement  that  the 
study  has  been,  or  will  be,  conducted  in 
compliance  with  the  good  laboratory 
practice  regulations  as  set  forth  in  part 
58  of  chapter  I,  title  21,  or.  if  any  such 
study  was  not  conducted  in  compliance 
with  such  regulations,  a  brief  statement 
of  the  reason  for  the  noncompliance. 

(f)  If  clinical  investigations  are 
included,  the  petition  shall  include 
statements  regarding  each  such  clinical 
investigation  relied  upon  in  the  petition 
that  it  either  was  conducted  in 
compliance  with  the  requirements  for 
institutional  review  set  forth  in  part  56 
of  chapter  I,  title  21,  or  was  not  subject 
to  such  requirements  in  accordance  with 
§  56.194  or  %  56.105,  and  that  it  was 
conducted  in  compliance  with  the 
requirements  for  informed  consents  set 
forth  in  part  50  of  chapter  I,  title  21. 

(g)  The  availability  for  public 
disclosure  of  petitions  submitted  to  the 
agency  under  this  section  will  be 
governed  by  the  rules  specified  in 
subchapter  D,  title  9. 

(h)  The  data  specified  under  the 
several  lettered  headings  should  be 
submitted  on  separate  sheets  or  sets  of 
sheets,  suitably  identified.  If  such  data 
have  already  been  submitted  with  an 
earlier  application  from  the  petitioner, 
the  present  petition  must  provide  the 
data. 

(i)  The  petition  must  be  signed  by  the 
petitioner  or  by  his  or  her  attorney  or 
agent,  or  (if  a  corporation)  by  an 
authorized  official. 

(j)  The  petition  shall  include  a 
statement  signed  by  the  person 


responsible  for  the  petition,  that  to  the 
best  of  his  or  her  knowledge,  it  is  a 
representative  and  balanced  submission 
that  includes  unfavorable  information, 
as  well  as  favorable  information,  known 
to  him  or  her  pertinent  toib*.  evaluation 
of  the  petition.  V 

(k)  (1)  Petitions  for  a  new  nutrient  ^ 
content  claim  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 

(Date) 

Name  of  petitioner 

Post-office  address 

Subject  of  the  petition    

FSIS  Hearing  Clerk.  Regulations 

Development  Unit.  Policy  Office.  Food 
Safety  and  Inspection  Service. 

U.S.  Department  of  Agriculture,  Washington 
DC  20250. 
Dear  Sirs:  The  undersigned. 

submits  this  petition  pursuant  to  9  CFR 

381.469  with  respect  to  (statement  of  the 

claim  and  its  proposed  use). 
Attached  hereto,  in  quadruplicate,  and 

constituting  a  part  of  this  petition,  are  the 

following: 

A.  A  statement  identifying  the  descriptive 
term  and  the  nutrient  that  the  term  is 
intended  to  characterize  with  respect  to  the 
level  of  such  nutrient.  The  statement  should 
address  why  the  use  of  the  term  as  proposed 
will  not  be  misleading.  The  statement  should 
provide  examples  of  the  nutrient  content 
claim  as  it  will  be  used  on  labels  or  labeling, 
as  well  as  the  types  of  products  on  which  the 
claim  will  be  used.  The  statement  shall  also 
specify  the  level  at  which  the  nutrient  must 
be  present  or  what  other  conditions 
concerning  the  product  must  be  met  for  the 
appropriate  use  of  the  term  in  labels  or 
labeling,  as  well  as  any  factors  that  would 
make  the  use  of  the  term  inappropriate. 

B.  A  detailed  explanation  supported  by  any 
necessary  data,  of  why  use  of  the  food 

xomponent  characterized  by  the  claim  is  of 
importance  in  human  nutrition  by  virtue  of  its 
presence  or  absence  at  the  levels  that  such 
claim  would  describe.  This  explanation  shall 
also  state  what  nutritional  benefit  to  the 
public  will  derive  from  use  of  the  claim  as 
proposed  and  why  such  benefit  is  not 
available  through  the  use  of  existing  terms 
defined  by  regulation.  If  the  claim  is  intended 
for  a  specific  group  within  the  population,  the 
analysis  should  specifically  address 
nutritional  needs  of  such  group,  and  should 
include  scientific  data  sufficient  for  such 
purpose.  The  petition  should  also  include 
data  and  information,  e.g..  surveys  to  the 
extent  necessary  to  demonstrate  that 
consumers  can  be  expected  to  understand  the 
meaning  of  the  term  under  the  proposed 
conditions  of  use. 

C.  Analytical  data  that  demonstrates  the 
amount  of  the  nutrient  that  is  the  subject  of 
the  claim,  that  is  present  in  the  products  for 
which  the  claim  is  intended.  The  assays 
should  be  performed  on  representative 
samples  using  the  Association  of  Official 
Analytical  Chemists  (AOAC)  methods  where 
available.  If  no  AOAC  method  is  available, 
the  petitioner  shall  submit  the  assay  method 
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used,  and  data  establishing  the  validity  of  the 
inethod  for  assaying  the  nutrient  in  the 
particular  food  The  validation  data  should 
include  a  statistical  analysis  of  the  analytical 
and  product  variability. 

D.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption,  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet.  If  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  above  analysis  should 
specifically  address  the  dietary  practices  of 
such  group,  and  should  include  data 
sufficient  to  demonstrate  that  the  dietary 
analysis  is  representative  of  such  group. 

Yours  very  tn^. 

Petitioner  

By   

(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  and  the 
petitioner  will  subsequently  be  notified 
of  the  Agency's  decision  to  file  or  deny 
the  petition;  or  (ii)  that  the  petition  is 
incomplete,  e.g..  one  that  lacks  any  of 
the  data  required  by  this  section,  one 
that  states  such  data  in  a  manner  that  is 
not  readily  understood,  or  one  that  has 
not  been  submitted  in  quadruplicate,  in 
which  case  the  petition  will  be  denied 
and  the  petitioner  will  be  notified  as  to 
what  respect  the  petition  is  incomplete. 

(3)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  the  Administrator 
will  notify  the  petitioner  by  letter  that 
the  petition  has  either  been  filed  or 
denied.  If  denied,  the  notification  shall 
state  the  reasons  therefor.  If  filed,  the 
date  of  the  notifies  tioo  letter  becomes 
the  date  of  filing.  A  petition  that  has 
been  denied  shall  not  be  made  available 
to  the  public.  A  filed  petition  shall  be 
available  to  the  public  as  provided 
under  paragraph  (e)  of  this  section. 

(4)  Within  90  days  of  the  date  of  filing, 
the  Administrator  wilL  by  letter  of 
notification  to  the  petitioner,  (i)  deny  the 
petition,  or  (ii)  inform  the  petitioner  that 
a  proposed  regtilation  to  provide  for  the 
requested  use  of  the  new  term  will  be 
published  in  the  Federal  Re^ster.  The 
Administrator  will  publish  the  proposal 
to  amend  the  regulations  to  provide  for 
the  requested  use  of  the  nutrient  content 
claim  in  the  Federal  Re^ster  within  90 
days  of  the  date  of  filing.  The  proposal 
will  also  announce  the  availability  of 
the  petition  for  public  disclosure. 

(I)(l)  Petitions  for  a  synonymous  term 
shall  include  the  following  data  and  be 
submitted  in  the  following  form. 

(Date) 


Name  of  petitioner  • 
Post-office  address  • 


Subject  of  the  petition    

FSIS  Hearing  Deii.  Regulations 

Development  Unit  Policy  Office.  Food 

Safety  and  Inspection  Service. 
U.S.  Department  of  Agriculture,  Washington. 

DC202Sa 

Dear  Sirs:  The  undersigned. 

submits  this  petition  pursuant  to  9  CFR 
381.469  with  respect  to  (statement  of  the 
synonymous  term  and  its  proposed  use  in  a 
nutrient  content  daim  that  is  consistent  with 
an  existing  term  that  has  t>een  defined  under 
subpart  Y  of  this  part). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  \he  synonymous 
descriptive  term,  the  existing  term  defmed  by 
a  regulation  «vith  which  the  synonymous  term 
is  claimed  to  be  consistent,  and  the  nutrient 
that  the  term  is  intended  to  characterize  the 
level  of.  The  statement  should  address  why 
the  use  of  the  synonymous  term  as  proposed 
will  not  be  misleading.  The  statement  should 
provide  examples  of  the  nutrient  content 
claim  as  it  will  be  used  on  labels  or  labehng. 
as  well  as  the  types  of  products  on  which  the 
claim  will  be  used.  The  statement  shall  also 
specify  whether  any  limitations  not 
applicable  to  the  use  of  the  defined  term  are 
intended  to  apply  to  the  use  of  the 
synonymous  term. 

B.  A  detailed  explanation  supported  by  any 
necessary  data,  of  why  use  of  the  (Koposed 
term  is  requested,  including  whether  the 
existing  defined  term  is  inadequate  for  the 
purpose  of  effectively  characterizing  the  level 
of  a  nutrient  This  item  shall  also  stale  what 
nutritional  benefit  to  the  public  will  derive 
from  use  of  the  claim  as  proposed,  and  why 
such  benefit  is  not  available  through  the  use 
of  existing  term  defined  by  regulation.  If  the 
claim  is  intended  for  a  specific  group  within 
the  population,  the  analysis  should 
specifically  address  nutritional  needs  of  such 
group,  and  should  include  scientific  data 
sufficient  for  such  purpose.  This  item  shall 
also  include  data  and  information,  e.g.. 
surveys,  to  the  extent  necessary  to 
demonstrate  that  consumers  can  be  expected 
to  understand  the  meaning  of  the  term  under 
the  proposed  conditioos  of  use. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet  If  the  claim  is 
intended  for  a  specific  group  within  tiie 
population,  the  above  analysis  should 
specifically  address  the  dietary  practices  of 
such  group,  and  should  include  data 
sufficient  to  demonstrate  that  the  dietary 
analysis  is  representative  of  such  group. 

Yours  very  truly, 

Petitioner 

By   

(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 


inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  and  the 
petitioner  will  subsequently  be  notified 
of  the  Agency's  decision  to  grant  the 
petitioner  permission  to  use  the 
proposed  term  or  to  deny  the  petition;  or 
(ii)  that  the  petition  is  incomplete,  e.g.. 
one  that  lacks  any  of  the  data  required 
by  this  part  one  that  states  suclydata  in 
a  manner  that  is  not  readily  understood, 
or  one  that  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3]  Within  90  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e..  that  has  not  been  found 
to  beji^icomplete  and  subsequently 
denied),  the  Administrator  will  notify 
the  petitioner  by  letter  of  the  Agency's 
deci^on  to  grant  the  petitioner 
permission  to  use  the  proposed  term, 
with  any  conditions  or  limitations  on 
such  use  specified,  or  to  deny  the 
petition,  in  which  case  the  letter  shall 
state  the  reasons  therefor.  Failure  of  the 
petition  to  fully  address  the 
requirements  of  this  section  shall  be 
grounds  for  denial  of  the  petition. 

(4)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  informing  the  puolic 
of  his  or  her  decision.  If  the  petition  is 
granted,  the  approved  synonymous  term 
will  be  induded  in  the  regulations  listing 
terms  permitted  for  use  in  nutrient 
content  claims. 

(m)(l)  Petitions  for  the  use  of  an 
implifid  nutrient  content  claim  in  a 
brand  name  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 


(Date) 

Name  of  petitioner 

Post-office  address 

Subject  of  the  petition    

FSIS  Hearing  Clerk.  Regulations 

Development  Unit,  Policy  Office.  Food 
Safety  and  Inspection  Service. 
U.S.  Department  of  Agrtcultare,  Washington 
DC  2025a 

Dear  Sirs:  The  undersigned. 

submits  this  petition  pursuant  to  9  CFR 
317.360  with  respect  to  (statement  of  the 
implied  nutrient  content  claim  and  its 
proposed  use  in  a  brand  name]. 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A  A  statement  identifying  the  implied 
nutrient  content  daim.  the  nutrient  the  daim 
is  intended  to  characterize,  the  corresponding 
term  for  characterizing  the  level  of  such 
nutrient  as  defined  by  a  regulation,  and  the 
brand  name  of  which  the  implied  daim  is 
intended  to  t>e  a  part  The  statement  should 
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inform  the  petitioner  (i)  that  the  petition 

"~~~~     is  undergoing  Agency  review  and  the 
petitioner  wiH  subsequently  be  notified 
of  the  Agency's  decision  to  grant  the 
petitioner  permission  to  use  the 
proposed  term  or  to  deny  the  petition;  or 
(ii)  that  the  petition  is  incomplete,  e.g., 
one  that  lacks  any  of  the  data  required 
by  this  part,  one  that  states  suchfdata  in 
a  manner  that  is  not  readily  understood, 
or  one  that  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3)  Within  90  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e.,  that  has  not  been  found 
to  be  ^complete  and  subsequently 
denied),  the  Administrator  will  notify 
the  petitioner  by  letter  of  the  Agency's 
deci^on  to  grant  the  petitioner 
permission  to  use  the  proposed  term, 
with  any  conditions  or  limitations  on 
such  use  specified,  or  to  deny  the 
petition,  in  which  case  the  letter  shall 
state  the  reasons  therefor.  Failure  of  the 
petition  to  fully  address  the 
requirements  of  this  section  shall  be 
grounds  for  denial  of  the  petition. 

(4)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  informing  the  puolic 
of  his  or  her  decision.  If  the  petition  is 
granted,  the  approved  synonymous  term 
will  be  included  in  the  regulations  listing 
terms  permitted  for  use  in  nutrient 
content  claims. 

(m)(l)  Petitions  for  the  use  of  an 
implied  nutrient  content  claim  in  a 
brand  name  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 


(Date) 
Name  of  petitioner 
Post-office  adcbcss  ■ 


Subject  of  the  petition    

FSIS  Hearing  CJerk.  Regulations 

Development  Unit,  Policy  Office.  Food 
Safety  and  Inspection  Service, 
U.S.  Department  ofAgricuhure,  Washington 
DC  2025a 

Dear  Sirs:  The  undersigned. 

submits  this  petition  pursuant  to  9  CFR 
317.368  with  respect  to  (statement  of  the 
implied  nutrient  content  claim  and  its 
proposed  use  in  a  brand  name). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  implied 
nutrient  content  ciaim.  the  nutrient  the  daim 
is  intended  to  characterize,  the  corresponding 
term  for  characterizing  the  level  of  such 
nutrient  as  defined  by  a  regulation,  and  the 
brand  name  of  which  the  iiaplied  daim  is 
intended  to  t>e  a  part  The  statement  should 


address  why  the  use  of  the  brand-name  as 
proposed  will  not  be  misleading.  The 
statement  should  provide  examples  of  the 
types  of  products  on  which  the  brand  name 
will  appear.  It  should  also  include  data 
showing  that  the  actual  level  of  the  nutrient 
in  the  food  would  qualify  the  label  of  the 
product  to  bear  the  corresponding  term 
defined  by  regulation.  Assay  methods  used  to 
determine  the  level  of  a  nutrient  should  meet 
the  requirements  stated  under  petition  format 
item  C  in  paragraph  (k)(l)  of  this  section. 

B.  A  detailed  explanation  supported  by  any 
necessary  data,  of  why  use  of  the  proposed 
brand  name  is  requested.  This  item  shall  also 
stale  what  nutritional  benefit  to  the  public 
will  derive  from  use  of  the  brand  name  as 
proposed.  If  the  branded  product  is  intended 
for  a  specific  group  within  the  population,  the 
analysis  should  specifically  address 
nutritional  needs  of  such  group,  and  should 
include  scientific  data  sufficient  for  such 
purpose. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  brand  name 
on  food  consumption,  and  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
should  specifically  address  the  effect  on  the 
intake  of  nutrients  that  have  beneficial  and 
negative  consequences  in  the  total  diet.  If  the 
branded  product  is  intended  for  a  specific 
group  within  the  population,  the  analysis 
should  specifically  address  the  dietary 
practices  of  such  group,  and  should  include 
data  sufficient  to  demonstrate  that  the 
dietary  analysis  is  representative  of  such 
group. 

Yours  very  truly. 

Petitioner  

By   

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received.  Such  notice  will 
inform  the  petitioner  (i)  that  the  petition 
is  undergoing  Agency  review  or  (ii)  that 
the  petition  is  incomplete,  i.e.,  one  that 
lacks  any  of  the  data  required  by  this 
part,  one  that  states  such  data  in  a 
manner  that  is  not  readily  understood, 
or  one  that  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3)  The  Administrator  will  publish  a 
notice  of  the  petition  in  the  Federal 
Register  announcing  its  availability  to 
the  public  and  seeking  comment  on  the 
petition.  The  petition  shall  be  available 
to  the  l)ublic  to  the  extent  provided 
under  paragraph  (e)  of  this  section.  The 
notice  shall  allow  30  days  for  comments. 

(4)  Within  100  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e..  that  has  not  been  found 
to  be  incomplete  and  subsequently 
denied),  the  Administrator  will  (i)  notify 
the  petitioner  by  letter  of  the  Agency's 
decision  to  grant  the  petitioner 
permission  to  use  the  proposed  brand 
name  if  such  use  is  not  misleading,  with 


any  conditions  or  limitations  on  such 
use  specified,  or  (ii)  deny  the  petition,  in 
which  case  the  letter  shall  state  the 
reasons  therefor.  Failure  of  the  petition 
to  fully  address  the  requirements  of  this 
section  shall  be  grounds  for  denial  of  the 
petition.  Should  the  Administrator  not 
notify  the  petitioner  of  his  or  her 
decision  on  the  petition  within  100  days, 
the  petition  shall  be  considered  to  be 
granted. 

(5)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  informing  the  public 
of  such  fact. 

§§381.470-381.479    (Reserved) 

§  381.480    Lat>el  statements  relating  to 
usefulness  In  reducing  or  maintaining  body 
weight 

(a)  General  requirements.  Any 
product  that  purports  to  be  or  is 
represented  for  special  dietary  use 
because  of  usefulness  in  reducing  body 
weight  shall  bear 

(1)  Nutrition  labeling  in  conformity 
with  S  381.409  Of  this  subpart,  unless 
exempt  under  that  section,  and 

(2)  A  conspicuous  statement  of  the 
basis  upon  which  the  product  claims  to 
be  of  special  dietary  usefulness. 

(b)  Nonnutritive  ingredients.  (1)  Any 
product  subject  to  paragraph  (a)  of  this 
section  that  achieves  its  special  dietary 
usefulness  by  use  of  a  nonnutritive 
ingredient  (i.e..  one  not  utilized  in 
normal  metabolism)  shall  bear  on  its 
label  a  statement  that  it  contains  a 
nonnutritive  ingredient  and  the 
percentage  by  weight  of  the  nonnutritive 
ingredient 

(2)  A  special  dietary  product  may 
contain  a  nonnutritive  sweetener  or 
other  ingredient  only  if  the  ingredient  is 
safe  for  use  in  the  product  under  the 
applicable  law  and  regulations  of  this 
chapter.  Any  product  that  achieves  its 
special  dietary  usefulness  in  reducing  or 
maintaining  body  weight  through  the  use 
of  a  nonnutritive  sweetener  shall  bear 
on  its  label  the  statement  required  by 
paragraph  {b)(l)  of  this  section,  but  need 
not  state  the  percentage  by  weight  of  the 
nonnutritive  sweetener.  If  a  nutritive 
sweetener(s)  as  well  as  nonnutritive 
sweetener(s)  is  added,  the  statement 
shall  indicate  the  presence  of  both  types 
of  sweetener,  e.g..  "Sweetened  with 
nutritive  sweetener(s)  and  nonnutritive 
sweetener(s)." 

(c)  "Low  calorie"  foods.  A  product 
purporting  to  be  "low  calorie"  must 
comply  with  the  criteria  set  forth  for 
such  foods  in  §  381.460(b)  (2)  and  (3). 

(d)  "Reduced  calorie"  foods  and  other 
comparative  claims.  A  product 
purporting  to  be  "reduced  calorie"  or 


otherwise  containing  fewer  calories  than 
a  reference  food  must  comply  with  the 
criteria  set  forth  for  such  foods  in 
§  381.460(b)  (4)  and  (5). 

§§381.481-381.499    (Reeervedl 

§  381.500    Exemption  from  nutrition 
labeling. 

Poultry  products  used  for  further 
processing  shall  be  exempt  from 
nutrition  labeling,  provided  that  the 
labels  for  these  products  bear  no 
nutrition  claims  or  nutrition  information. 

Done  at  Washington.  DC  on  October  31. 
1991. 

Ronald ).  Prucha. 

Acting  Administrator.  Food  Sa'ety  and 
Inspection  Sen-ice. 

Note:  Appendix  A  to  the  Preamble  will  not 
be  codified  in  the  Code  of  Federal 
Regulations. 

Appendix  A  to  the  Preamble 

U.S.  Department  of  Agriculture 

Food  Safety  and  Inspection  Senice 

Preliminary  Regulator)  Impact  Analysis  of 
Proposed  Regulations  for  Nutrition  Labeling 
of  Meat  and  Poultry  Products 

I.  Introduction  '. 

,4.  Purpose 

This  analysis  is  a  Preliminary  Regulatory       1 
Impact  Analysis  (PRIA)  prepared  in 
compliance  with  the  provisions  of  Executive 
Order  12291  and  the  analysis  requirement  of 
the  Regulatory  Flexibility  Act  (Pub.  L.  9ft-354) 
dealing  with  impacts  of  regulation  on  small 
entities.  The  analysis  also  includes  a  Takings 
Analysis  as  required  by  Executive  Order 
12630.  The  analysis  e.xamines  costs,  benefits 
and  economic  impacts  associated  with 
proposed  rules  for  nutrition  labeling  of  meat 
and  poultry  products. 

As  this  preliminary  analysis  will  show,  the 
Agency  believes  that  the  potential  health 
benefits  are  substantial  and  justify  the  costs 
that  will  be  incurred.  Because  of  the 
preliminary  nature  of  this  analysis  and  the 
magnitude  of  the  costs  and  benefits  involved. 
FSIS  requests  that  all  interested  parties, 
including  meat  and  poultry  processors,  food 
retailers,  trade  associations,  health 
professionals,  consumers,  etc..  submit  any 
additional  information  regarding  the  validity 
of  the  cost  or  benefit  estimates  included  in 
this  analysis.  FSIS  plans  to  publish  a 
supplement  to  this  PRIA  for  pubhc  comment 
within  60  days  of  this  proposal.  The  Agency 
is  particularly  interested  in  receiving  early 
comments  on  this  original  PRIA  and  on  the 
alternatives  considered  to  facilitate 
formulation  of  the  supplement  to  the  PRIA. 
FSIS  is  especially  interested  in  the  following 
questions: 

1.  What  would  be  the  expected  percent  of 
meat  and  poultry  products  with  nutrition  , 
labeling  under  the  voluntary  section  of  the       j 
various  labeling  alternatives? 

2.  What  evidence  is  there  that  consumers 
who  do  not  read  labels  consume  less 
nutritious  food  because  they  can  no  longer 
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use  the  mere  existence  of  a  label  as  a 
convenient  and  efficient  signal  of  nutritional 
quality?  What  health  benefits  would 
consumers  gain  under  the  various  voluntary 
labeling  alternatives? 

3.  What  changes  would  be  expected  in  the 
formulation  of  foods  under  a  mandatory 
program?  That  is,  to  what  extent  would 
producers  be  expected  to  reformulate 
products  to  make  them  more  attractive  (from 
a  nutrition  standpoint)  under  a  mandatory 
program? 

4.  How  would  market  share  of  currently 
unlabeled  and  labeled  foods  change  under  a 
mandatory  program? 

5.  What  shifts  in  consumption  patterns 
would  occur  between  food  groups  under  a 
mandatory  nutrition  labeling  program? 

6.  What  cos's  are  associated  with  the  prior 
label  approval  process?  Specifically,  does 
data  exist  on  the  length  of  time  it  takes  to 
bring  a  product  to  market  relative  to  a  system 
where  prior  approval  is  not  required? 

The  final  RIA  will  incorporate  all 
comments  received  on  the  relative  costs  and 
benefits  of  the  proposed  rule.  FSIS  will  then 
consider  the  conclusions  of  the  final  RIA  in 
developing  any  subsequent  final  rules  based 
on  this  proposal. 

B.  Description  of  the  Proposed  Action 

The  proposed  action  would  permit 
voluntary  nutrition  labeling  on  single- 
ingredient,  raw  meat  and  poultry  products 
and  require  nutrition  labeling  for  all  other 
meat  and  poultry  products,  with  the 
exception  of  products  used  for  further 
processing.  Under  the  mandatory  nutrition 
labeling  program,  small  packages  and 
products  packaged  in  other  than  consumer 
size  packages  would  have  the  option  of 
providing  nutrition  labeling  information 
either  on  the  package  or  by  alternate  means. 
This  proposed  action  applies  to  products 
prepared  and  packaged  under  Federal  or 
State-inspection  programs  and  products 
imported  into  the  United  States. 

As  this  analysis  is  being  published  in  its 
entirety  as  an  appendix  to  the  proposal,  a 
detailed  description  of  the  proposed  action 
has  not  been  included  herein.  The  analysis 
uses  the  term  "processed  products"  to  refer  to 
meat  and  poultry  products  that  have 
undergone  some  manufacturing  process  such 
that  they  are  no  longer  single-ingredient,  raw 
meat  and  poultry  products.  The  term  "fresh" 
product  is  used  interchangeably  with  "single- 
ingredient,  raw"  product 

C.  Need  for  Federal  Regulatory  Intervention 

As  part  of  the  1990-1991  Regulatory 
Program.  OMB  has  provided  guidance  on 
preparing  regulatory  impact  analyses.'  That 
guidance  stresses  the  need  to  identify  the 
market  failure  that  establishes  the  potential 
need  for  the  proposal.  One  type  of  market 
failure  is  inadequate  information.  The 
Regulatory  Program  provides  the  following 
guidance  on  addressing  market  failures  due 
to  inadequate  information. 

•  Where  market  failure  due  to  inadequate 
informatior  is  the  rationale  for  government 


intervention,  a  regulatory  action  to  improve 
the  availability  of  information  will  ordinarily 
be  the  preferred  alternative. 

•  Because  the  current  state  of  knowledge 
about  the  economics  of  information  is  not 
highly  developed,  regulatory  intervention  to 
address  an  information  problem  should  only 
be  undertaken  where  there  is  substantial 
reason  to  believe  that  private  incentives  to 
provide  information  are  seriously  inadequate 
and  that  the  specific  regulatory  intervention 
proposed  will  provide  net  benefits  for  society. 

Based  on  the  OMB  guidance,  PSIS 
identified  four  points  that  need  to  be 
addressed  in  an  analysis  of  a  market  failure 
due  to  inadequate  information.  These  are: 

•  Identify  Market  Failure. 

•  Identity  Reason  to  Believe  Private 
Incentives  Inadequate. 

•  Select  Action  to  Improve  Availability  of 
Information. 

•  Show  That  Proposed  Action  Provides  Net 
Benefits. 

1.  Identification  of  Market  Failure 

For  this  regulatory  action  the  market  refers 
to  the  supply  and  demand  for  nutrition 
information  on  the  labels  of  meat  and  poultry 
products.  Consumer  research  shows  a  high 
and  growing  demand  for  nutrition 
information.  For  example,  in  the  recent 
Health  and  Diet  Survey.  74  percent  of 
respondents  answered  "yes"  when  asked  if 
they  pay  attention  to  nutrition  information  on 
labels.'  Yet,  only  an  estimated  35  to  50 
percent  of  processed  meat  and  poultry 
products  have  any  nutrition  labeling.  The 
Department  has  concluded  that  the  demand 
for  nutrition  labeling  exceeds  the  availability, 
clearly  indicating  a  market  failure. 

The  market  for  nutrition  information  is  not 
a  market  where  consumers  can  determine  the 
existence  of  a  desired  characteristic  by 
inspection  of  the  product  before  purchase  or 
by  use  of  the  product  after  purchase.  It  is  not 
a  market  where  consumers  can  send  clear 
signals  to  manufacturers  through  their 
purchase  decisions.  Factors  such  as  price  and 
taste  obscure  the  message.  The  following 
anecdotal  evidence  illustrates  the  current 
inefficiency  in  the  market  for  nutrition 
labeling  information: 

A  large  processor  that  has  consistently 
provided  nutrition  labeling  distributed  a  new 
product  line  without  a  nutrition  panel.  Based 
on  the  volume  of  consumer  letters  and  phone 
calls,  they  modified  their  labeling  to  include  a 
nutrition  panel.  The  costs  of  modifying  the 
labeling  and  the  costs  associated  with 
consumer  letters  and  calls  are  all  costs  that 
can  be  attributed  to  the  inefficiency  in  the 
market  for  nutrition  information. 

In  economic  terms,  the  costs  described 
above  provide  evidence  of  a  market  with  high 
transaction  costs.  If  transaction  costs  were 
zero,  consumers  would  simply  identify  the 
level  of  nutrition  information  desired  and 
food  manufacturers  would  provide  it.  Thus, 
high  transaction  costs  are  characteristic  of 
markets  where  clear  communication  is 
difficult.  An  obvious  question  to  ask  is:  What 
will  the  Nutrition  Labeling  and  Education  Act 


(NFEA)  of  1990  do  to  the  transaction  costs  in 
the  market  for  nutrition  information? 

The  Department  has  concluded  that  there 
must  be  harmonization  of  nutrition  labeling 
between  USDA  and  the  Food  and  Drug 
Administration  (FDA).  Different  policies  will 
decrease  consumer  understanding  and  add  to 
the  transaction  costs  that  are  already  high. 
This  position  is  supported  by  public 
comments  responding  to  the  Department's 
Advance  Notice  of  Proposed  Rulemaking 
(ANPR)  on  nutrition  labeling.  For  example,  a 
large  association  stated  that  harmony  with 
FDA  requirements  "would  prevent 
unnecessary  confusion  for  the  consumer  and 
simultaneously,  would  minimize  the  burden 
of  compliance  with  two  different  sets  of 
requirements  for  the  food  processor.  It  would 
further  enhance  consumer  education  efforts. 
•  *  *"  While  the  exact  number  of  companies 
that  manufacture  both  USDA  and  FDA- 
regulated  foods  is  unknown,  it  is  probably 
well  over  a  thousand  just  based  on  the 
number  of  companies  that  produced  items 
such  as  soup,  frozen  pizza,  entrees  or 
complete  meals.  With  respect  to  the  comment 
on  consumer  education  efforts,  the 
Department  believes  that  harmonization  is 
very  important  for  efficient  nutrition 
education  programs. 

2.  Reason  Private  Incentives  Are  Inadequate 

As  identified  above,  an  estimated  35  to  50 
percent  of  processed  meat  and  poultry 
products  have  some  nutrition  labeling.  There 
is  reason  to  believe  that  private  incentives 
have  gone  as  far  as  they  will  go.  There  is 
some  evidence  that  voluntary  nutrition 
labeling  may  have  reached  a  plateau.  As  the 
OMB  guidance  referred  to  earHer  points  out, 
"Sellers  are  least  likely  to  supply  adequate 
information  about  a  particular  characteristic 
of  their  product  where  the  characteristic  is 
negatively  valued  by  consumers 

The  recent  survey  of  1,600  products  by 
Public  Voice  for  Food  and  Health  Policy  ' 
showed  that  for  many  product  categories,  the 
lower  fat  and  lower  caloric  products  showed 
^  higher  levels  of  nutrition  labeling.  One  could 
archie  that  there  is  less  nutrition  labeling  on 
tke  products  where  it  is  needed  most.  The 
Department  is  not  implying  that  this  is  a 
uniform  practice,  because  there  are 
companies  that  have  made  the  corporate 
decision  to  provide  nutrition  labeling  on  all 
products,  regardless  of  nutrient  content.  The 
point  is  that  the  voluntary  program  has  lower 
participation  for  products  that  have  higher 
levels  of  the  more  negatively  valued 
characteristics  and  there  is  minimal  private 
incentive  for  this  to  change. 

3.  Action  to  Improve  Availability  of 
Information 

The  proposed  action  will  require  that 
nutrition  information  appear  on  the  packages 
(except  very  small  packages)  of  processed 
meat  and  poultry  products  that  are  packaged 
in  consumer-sized  packages  for  sale  in  retail 
stores  directly  to  household  consumers.  This 
action  will  provide  nutrition  information  for 
an  estimated  50  to  65  percent  of  such 


'  Regulatory  Program  of  the  United  Slates 
Government— 1990-91.  Office  of  Management  and 
Budget.  Appendix  V.  Regulatory  Impact  Analysis 
Guidance. 


>  Results  of  1988  Health  and  Diet  Survey.  Food 
Latiels  and  Consumer  Food  Safety  Sources.  USOA, 
FSIS.  August  1991. 


'  LEAN  ON  LABELS:  A  Survey  of  Meat  and 
Poultry  Products  in  Today's  Marketplace.  Public 
Voice  for  Food  and  Health  Policy.  March  1991. 
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(NFEA)  of  1990  do  to  the  transaction  costs  in 
the  market  for  nutrition  information? 

The  Department  has  concluded  that  there 
must  be  harmonization  of  nutrition  labeling 
between  USDA  and  the  Pood  and  Drug 
Administration  (FDA).  Different  policies  will 
decrease  consumer  understanding  and  add  to 
the  transaction  costs  that  are  already  high. 
This  position  is  supported  by  public 
comments  responding  to  the  Department's 
Advance  Notice  of  Proposed  Rulemaking 
(A.NPR)  on  nutrition  labeling.  For  example,  a 
large  association  stated  that  harmony  with 
FDA  requirements  "would  prevent 
unnecessary  confusion  for  the  consumer  and 
simultaneously,  would  minimize  the  burden 
of  compliance  with  two  different  sets  of 
requirements  for  the  food  processor.  It  would 
further  enhance  consumer  education  efforts, 
*  *  *"  While  the  exact  number  of  companies 
that  manufacture  both  USDA  and  FDA- 
regulated  foods  is  unknown,  it  is  probably 
well  over  a  thousand  just  based  on  the 
number  of  companies  that  produced  items 
such  as  soup,  frozen  pizza,  entrees  or 
complete  meals.  With  respect  to  the  comment 
on  consumer  education  efforts,  the 
Department  believes  that  harmonization  is 
very  important  for  efficient  nutrition 
education  programs. 

2.  Reason  Private  Incentives  Are  Inadequate 

As  identified  above,  an  estimated  35  to  50 
percent  of  processed  meat  and  poultry 
products  have  some  nutrition  labeling.  There 
is  reason  to  believe  that  private  incentives 
have  gone  as  far  as  they  will  go.  There  is 
some  evidence  that  voluntary  nutrition 
labeling  may  have  reached  a  plateau.  As  the 
OMB  guidance  referred  to  earlier  points  out. 
"Sellers  are  least  likely  to  supply  adequate 
information  about  a  particular  characteristic 
of  their  product  where  the  characteristic  is 
negatively  valued  by  consumers 

The  recent  survey  of  1,600  products  by 
Public  Voice  for  Food  and  Health  Policy  * 
showed  that  for  many  product  categories,  the 
lower  fat  and  lower  caloric  products  showed 
"^  higher  levels  of  nutrition  labeling.  One  could 
arg)/ie  that  there  is  less  nutrition  labeling  on 
tke  products  where  it  is  needed  most.  The 
Department  is  not  implying  that  this  is  a 
uniform  practice,  because  there  are 
companies  that  have  made  the  corporate 
decision  to  provide  nutrition  labeling  on  all 
products,  regardless  of  nutrient  content.  The 
point  is  that  the  voluntary  program  has  lower 
participation  for  products  that  have  higher 
levels  of  the  more  negatively  valued 
characteristics  and  there  is  minimal  private 
incentive  for  this  to  change. 

3.  Action  to  Improve  Availability  of 
Information 

The  proposed  action  will  require  that 
nutrition  information  appear  on  the  packages 
(except  very  small  packages)  of  processed 
meat  and  poultry  products  that  are  packaged 
in  consumer-sized  packages  for  sale  in  retail 
stores  directly  to  household  consumers.  This 
action  will  provide  nutrition  information  for 
an  estimated  SO  to  65  percent  of  such 


'  LEAN  ON  LABELS;  A  Survey  of  Meat  and 
Poultry  Products  in  Today's  Marketplace.  Public 
Voice  for  Food  and  Health  Policy.  March  1991. 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules  60351 


products  that  currently  are  not  nutrition 
labeled.  The  proposed  action  will  also  require 
that  nutrition  information  be  provided  with 
products  packaged  in  bulk  for  the  HRl 
(hotels,  restaurants,  and  institutions)  trade. 

4.  Show  That  the  Action  Provides  Net 
Benefits 

Based  on  t^e  analysis  presented  in  this 
PRIA.  FSIS  estimates  that  the  20-yeai- 
benefits  for  the  proposed  rul^  Bfe  at  least  $2.0 
billion.  For  the  same  time  period  the  costs 
will  be  $1.3  billion  or  less.  de|>ending  on  the 
time  allowed  for  companies  to  comply  with 
the  rule  and  the  availability  of  data  bases  to 
reduce  analytical  testing  costs. 

II.  Regulatory  Options/Summary  of  Costs 
and  Benents 

A.  Introduction 

This  chapter  describes  alternatives  for 
providing  nutrition  information  on  product 
labels  and  provides  an  overview  of  the 
general  costs  and  benefits  associated  with 
each  alternative. 

The  alternatives  identified  focus  on 
improving  the  availability  of  information,  as 
opposed  to  more  traditional  "command-and- 
control"  forms  of  regulation.  An  example  of  a 
"command-and-control"  option  to  address 
the  market  failure  for  nutrition  information 
would  be  standards  setting  limits  for  fat. 
saturated  fat.  cholesterol,  etc..  for  different 
categories  of  meat  and  poultry  products. 
Requiring  nutrition  labeling  does  not  restrict 
product  innovation,  preserves  freedom  of 
choice,  does  not  require  any  reformulation, 
and.  therefore,  should  be  a  less  costly 
regulatory  approach  than  setting  of 
standards. 

Research  initiated  by  the  former  U.S. 
Regulatory  Council  *  cited  three  advantages 
of  a  market  oriented  approach  such  as 
information  disclosure: 

•  Preserves  freedom  of  choice  for  firms  and 
consumers: 

•  Is  likely  to  be  a  less  costly  remedy  to  the 
regulatory  problem: 

•  Impinges  less  on  competition  and 
Innovation. 

B.  Further  Issues 

Several  further  issues  could  be  considered 
in  conjunction  with  all  of  the  options  and  will 
be  included  in  the  amended  RIA  during  the 
comment  period.  The  costs  of  transition 
included  the  loss  of  label  inventories  and  the 
development  of  new  labels  beyond  those 
already  considered  in  this  analysis.  These 
costs  could  be  reduced  by  grandfathering 
existing  labels,  although  such  an  action 
would  increase  consumer  confusion. 

A  second  issue  for  further  consideration  is 
the  possibility  of  allowing  some  variation  in 


*  Information  Disclosure.  A  Practical  Guide  to  (he 
L'se  of  Informalion  Disclosure  as  a  Regulatory 


label  formats.  As  in  the  case  of 
grandfathering,  variations  would  reduce 
compliance  costs,  but  possibly  increase 
consumer  confusion  and  reduce  health 
benefits. 

A  third  issue  is  the  possibility  of  dropping 
or  revising  prior  label  approval,  now  required 
by  FSIS.  With  the  increase  in  the  number  of 
labels  expected  under  mandatory  labeling  for 
processed  products,  prior  approval  would 
either  increase  administrative  costs  or.  if 
FSIS  resources  were  not  increased,  result  in 
delays  in  approving  new  labels. 

C.  Options 

Five  options  were  considered  for  the 
Preliminary  Regulatory  Impact  Analysis. 

•  Current  Program/Status  Quo 

•  Voluntary  Program  Consistent  with  FDA 

•  Voluntary  Program  with  Incentives 

•  Mandatory/Voluntary  Approach 

•  Mandatory  Nutrition  Labeling  for  all 
Products 

Discussions  of  each  option  follow. 

1.  Current  Program/Status  Quo 

This  option  is  provided  to  serve  as  a 
baseline  for  considering  the  other  options. 
The  "status  quo"  option  implies  no  regulatory 
action.  Under  this  alternative,  nutrition 
labeling  would  continue  to  be  regulated  as  it 
is  currently:  nutrition  labeling  is  voluntary 
unless  the  product  label  makes  a  specific 
nutrition  claim,  in  which  case  nutrition 
labeling  becomes  necessary.  The  information 
to  be  provided  on  the  labels  would  remain 
the  same  as  under  the  current  program,  and 
labels  would  be  approved  using  the  same 
criteria  currently  in  use. 

Under  the  current  program,  firms  may 
choose  between  two  types  of  nutrition  labels. 
A  detailed  label,  containing  nutrition 
information,  in  the  format  and  style  provided 
by  the  existing  FDA  regulations,  or  an 
abbreviated  format  that  includes  only 
calories,  protein,  carbohydrates,  and  fat  per 
serving  of  the  product  Labels  are  approved 
in  conjunction  with  a  Nutrition  Labeling 
Verification  (NLV)  program.  FSIS  estimates 
that  between  35  and  SO  percent  of  the  existing 
processed  meat  and  poultry  products  carry 
nutrition  labeling  at  the  present  time.  (This 
chapter  will  use  a  point  estimate  of  40 
percent  to  simphfy  the  presentation.) 

FDA  is  in  the  process  of  modifying  its 
existing  regulations,  in  accordance  with  the 
NLEA.  FSIS  will  have  to  revise  existing 
policies  that  make  references  to  FDA 
regulations. 

Although  costs  and  benefits  are  not  usually 
associated  with  a  "status  quo"  option,  in  this 
case,  a  number  of  costs  become  apparent. 
The  presence  of  two  labeling  schemes,  three 
counting  the  abbreviated  format  could 
confuse  consumers  and  would  complicate 


Alternative.  Project  on  Altemalive  Regulator}' 


both  the  market  for  nutrition  information  and 
existing  nutrition  education  programs,  in  fact 
consumer  confusion  might  even  offset  some 
of  the  health  benefits  associated  with  the 
new  nutrition  labeling  efforts  by  FDA.  In 
addition,  although  the  status  quo  option 
imposes  no  direct  costs  on  the  meat  and 
poultry  industry,  there  are  associated 
administrative  costs  for  firms  that  produce 
both  FDA-regulated  and  USDA-regulated 
products.  These  firms  would  have  to  maintain 
two  different  label  schemes,  with  different 
formats  and  different  nutrient  requirements. 
For  some  firms,  these  may  be  important  costs, 
and  may  lead  some  firms  to  drop  out  of  the 
voluntary  nutrition  labeling  program  for 
USDA-regulerted  products.  A  final  cost — and 
one  which  would  be  difficult  to  quantify — 
would  be  lost  of  confidence  by  the  public  in 
USDA's  ability  or  interest  in  providing 
nutrition  education. 

PRO 

•  The  current  program  it  voluntary,  so  the 
benefits  to  participants  can  be  presumed  to 
exceed  their  costs. 

CON 

•  Under  a  voluntary  program,  products 
containing  large  amounts  of  fat.  saturated  fat. 
cholesterol,  or  sodium  are  less  likely  to  be 
labeled.  Consumers  will  make  choices  they 
would  not  make  under  mandatory  labeling. 

•  Firms  which  now  produce  and  labpl 
USDA-regulated  and  FDA-regulated  products 
would  bear  administrative  costs  associated 
with  maintaining  two  labeling  schemes.  For 
some  firms,  this  might  lead  to  the  decision  to 
abandon  voluntary  nutrition  labeling  for 
USDA-regulated  products. 

•  Different  labeling  schemes  would  confuse 
consumers  and  complicate  the  market  for 
nutrition  information. 

•  Consumers  could  lose  confidence  in 
USDA's  ability  or  interest  in  providing 
nutrition  information. 

2.  Voluntary  Labeling.  Consistent  With  FDA 

Second  option  is  a  voluntary  program 
consistent  with  the  regulations  that  FDA  will 
publish  to  implement  the  NLEA.  FSIS  would 
issue  rules  requiring  that  all  firms  that  wish 
to  voluntarily  provide  nutrition  information 
on  labels  of  either  fresh  or  processed  meat 
and  poultry  products,  do  so  in  the  manner 
prescribed  by  FDA  to  implement  the  NLEA. 

This  option  avoids  the  confusion  and 
multiple  labeling  schemes  that  would  result 
from  maintaining  the  status  quo.  Complying 
with  the  new  label  requirements  would 
increase  costs  to  firms  and  is  likely  to  reduce 
the  percent  of  products  labeled  below  the 
estimated  40  percent  currently.  The  situation 
is  summarized  in  Table  1. 


Approaches.  Administrative  Conference  of  the 
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Table  1.— Benefits  and  Costs  of  Alternative  Options  (Relative  to  Status  Quo)  • 


Voluntary  labeling  of  aN 

meat  and  poultry  products, 

consistent  «»ith  FDA 


6  Months  ' 


24  Monttis " 


Voluntary  labeling  for  raw 

products,  mandatory  lor 

processed,  consistent  with 

FDA 


6  Months* 


24  Months ' 


Manufacturers'  Costs  (billion  dollars). 

Health  Benefits  (billioo  dollars) 

Percent  of  Processed  Products  Labeled  on  Fmal  knptafnentation  Date . 
Benefit/ Cost . 


<  52 

Small 

<40 

Uncertain 


<  39 
SmaN 

Uncertain 


1.28 
2.0 
100 
1.5 


0.97 
18 
100 
1.9 


■  Ttiis  table  contains  tentative  estimates  to  be  refined  in  ttie  supplemental  PRIA  discussed  at  tt>e  beginning  of  this  PRIA. 
•  Time  to  comply. 


A  first  estimate  of  compliance  costs  for 
voluntary  labeling,  consistent  with  FDA  is 
$390  to  $520  million  depending  on  whether 
the  time  for  compliance  is  lengthened  from  6 
to  24  months.  (This  estimated  range  is  based 
on  the  estimated  costs  of  $968  million  and 
$1.28  billion  for  a  voluntary/mandatory 
program  with  a  compliance  period  of  24  and  6 
months,  respectively.  These  cost  estimates 
are  developed  in  detail  in  the  remainder  of 
this  impact  analysis.  The  costs  presented 
here  are  40  percent  of  the  estimates  for  the 
voluntary/mandatory  program.)  However, 
taking  into  account  the  probable  reduction  in 
labeled  products,  the  cost  would  be  expected 
to  be  less. 

The  cost  would  be  less  for  a  second  reason 
also.  Because  companies  already  test  the 
voluntary-labeled  products  for  some  nutrients 
and  food  components,  the  costs  would  most 
likely  be  less  than  40  percent  of  the  total  cost 
of  mandatory  nutrition  labeling  for  all 
processed  products. 

Under  the  proposed  rule,  most  processed 
meat  and  poultry  products  opting  for  nutrition 
labeling  would  be  required  to  disclose  the 
following:  Total  calories.  Calories  from  fat. 
Protein,  Saturated  fat.  Iron,  Total  fat.  Total 
carbohyd/ates.  Sodium,  Cholesterol,  Calcium. 

Presumably  many  voluntary-labeled  meat 
and  poultry  products  are  not  analyzed  for  the 
nutrients  or  food  components  not  currently 
included  on  the  labels.  This  option  would, 
therefore,  impose  substantial  analytical  costs 
on  Firms  that  would  choose  to  continue  using 
nutrition  labeling  on  a  voluntary  basis. 

Benefits  of  a  totally  voluntary  program  are 
a  result  of  two  counteracting  forces,  the 
increase  in  health  benents  from  more  ^ 
complete  labeling  of  some  products 
consistent  with  FDA  and  the  increase  in 
health  costs  from  consumers'  unknowing 
consumption  of  nutrients  they  would  have 
avoided  if  there  were  no  reduction  in  the 
number  of  labeled  products.  Thus,  the 
benefits  become  uncertain  under  voluntary 
program.  Although  Table  1  shows  the 
benefit/cost  ratio  to  be  uncertain,  the 
counteracting  forces  may  keep  benefits  below 
the  costs. 

PRO 

•  Products  with  nutrition  labels  whether 
FDA-  or  USDA-regulated,  would  be 
consistent,  thereby  reinforcing  information 
received  by  consumers. 

•  More  nutrition  information  would  be 
available  to  consumer  on  those  products  that 
continue  to  be  labeled. 


CON 

•  Under  a  voluntary  program,  products 
containing  large  amounts  of  fat,  cholesterol, 
and  sodium  would  continue  to  be  less  likely 
to  be  labeled,  as  under  the  current  program, 
thus  leading  consumers  to  make  choices  they 
would  not  make  under  mandatory  labeling. 
Even  if  consumers  assumed  that  unlabeled 
products  contained  more  of  nutrients  whose 
consumption  they  wished  to  reduce,  they 
would  not  know  which  nutrient(s)  was  (were) 
present  in  large  amounts  in  an  unlabeled 
product. 

Furthermore,  it  is  not  clear  that  consumers 
equate  lack  of  labeling  with  nutrients  whose 
consumption  they  wish  to  reduce.  Research 
focusing  on  educated  women,  assuming 
education  is  a  proxy  for  acquisition  of 
available  nutrition  knowledge,  found  that  as 
iTutrition  information  became  more  prevalent 
the  women  reduced  red  meat  consumption  to 
avoid  fat.  However,  they  substituted  other 
high-fat  foods,  such  as  cheese  and  salad  oils, 
apparently  unaware  of  the  fat  content  of 
mixtures,  such  as  salads,  which  contained  the 
high-fat  foods.  Their  total  fat  intake  remained 
unchanged.' 

•  The  increased  costs  of  compliance 
compared  to  the  current  situation  could 
reduce  the  percent  of  products  labeled  below 
the  current  estimate  of  40  percent.  The 
reduction  in  labeled  products  could  have 
negative  health  beneHts,  as  consumers  made 
choices  they  would  not  make  if  fully 
informed. 

•  Positive  health  benefits  associated  with 
increased  information  on  labels  might  be 
offset  by  higher  health  costs  from  these 
uninformed  choices  due  to  reduced  y 
availability  of  labeled  products. 

3.  Voluntary  Program  consistent  with  FDA, 
with  Compliance  Incentives 

This  option  modifies  the  voluntary 
program,  which  requires  labeling,  if 
voluntarily  chosen,  to  be  consistent  with  the 
FDA  format.  The  option  would  attempt  to 
ameliorate  the  disadvantage  of  those  options 
by  offering  technical  assistance,  free  or 
subsidized  product  analysis  to  small 
businesses,  possibly  centrally  printed 
standardized  forms,  or  other  positive 
incentives.  The  costs  of  these  incentives  and 
the  projected  industry  response  will  be 


*  Daniel  Puller  and  Elizabeth  Frazao.  "Diet/ 
Health  Concerns  At>out  Fat  Intake."  Food  Review. 
Economic  Research  Service,  USDA,  January-March, 
1991. 


included  in  an  amendment  to  the  RIA  during 
the  comment  period. 

PRO 

•  Reduction  in  compliance  costs  would 
limit  the  reduction  in  labeled  products 
expected  under  the  voluntary  program 
without  incentives 

•  Centrally  monitored  and/or  implemented 
activities  might  be  more  efficient  and  reduce 
duplication,  compared  with  costs  incurred  by 
numerous  small  and/or  medium-sized 
companies  under  both  voluntary  labeling 
without  incentives  and  mandatory  labeling. 

CON 

•  Compared  with  the  option  for  mandatory 
labeling  for  processed  products,  this  option 
would  not  likely  result  in  all  processed  meat 
and  poultry  products  being  labeled. 

•  Compared  with  mandatory  labeling,  the 
fewer  labeled  products  would  still  result  in 
uninformed  consumer  choices,  probably 
continued  excess  consumption  of  nutrients 
associated  with  cancer  and  heart  disease, 
and  therefore,  more  eariy  deaths. 

4.  Voluntary  Labeling  for  Raw  Products, 
Mandatory  Labeling  for  Processed  Products 

This  option  is  the  tentative  position 
outlined  by  FSIS  in  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  published  on 
April  2, 1991.  That  option  consists  of  a 
mandatory  nutrition  labeling  program  for 
processed  meat  and  poultry  products  and  a 
voluntary  approach  for  single-ingredient,  raw 
meat  and  poultry  products.  Processed 
products  shipped  to  other  establishments  for 
use  as  ingredients  would  not  be  covered  by 
the  mandatory  program.  Raw  products  using 
nutrition  labeling  on  a  voluntary  basis  would 
have  to  comply  with  all  applicable 
requirements.  The  program  would  apply  to 
the  products  packaged  in  federally  or  State 
in.spected  establishments  or  imported  already 
packaged  and  labeled  for  retail  sale. 

The  benefits,  discussed  ih  detail  in  chapter 
III,  are  estimated  at  $2.0  billion  over  a  20-year 
period.  Benefits  are  based  on  an  estimate  of 
how  consumers  will  change  their  food 
consumption  when  provided  with  additional 
nutrition  label  information.  Changes  in 
dietary  intake  were  used  to  estimate  public 
health  benefits  in  terms  of  reduced  cancer 
and  coronary  heart  disease.  The  model  used 
to  estimate  benefits  did  not  account  for 
benefits  that  could  result  from  decreased 
rates  of  osteoporosis,  obesity,  hypertension, 
etc.  As  consumers  are  given  more  informative 
labeling  in  a  better  format,  uncertainty  over 
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included  in  an  amendment  to  the  RIA  during 
the  comment  period. 

PRO 

•  Reduction  in  compliance  costs  would 
limit  the  reduction  in  labeled  products 
expected  under  the  voluntary  program 
without  incentives 

•  Centrally  monitored  and/or  implemented 
activities  might  be  more  efficient  and  reduce 
duplication,  compared  with  costs  incurred  by 
numerous  small  and/or  medium-sized 
companies  under  both  voluntary  labeling 
without  incentives  and  mandatory  labeling. 

CON 

•  Compared  with  the  option  for  mandatory 
labeling  for  processed  products,  this  option 
would  not  likely  result  in  all  processed  meat 
and  poultry  products  being  labeled. 

•  Compared  with  mandatory  labeling,  the 
fewer  labeled  products  would  still  result  in 
uninformed  consumer  choices,  probably 
continued  excess  consumption  of  nutrients 
associated  with  cancer  and  heart  disease, 
and  therefore,  more  early  deaths. 

4.  Voluntary  Labeling  for  Raw  Products. 
Mandatory  Labeling  for  Processed  Products 

This  option  is  the  tentative  position 
outlined  by  FSIS  in  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  published  on 
April  2, 1991.  That  option  consists  of  a 
mandatory  nutrition  labeling  program  for 
processed  meat  and  poultry  products  and  a 
voluntary  approach  for  single-ingredient,  raw 
meat  and  poultry  products.  Processed 
products  shipped  to  other  establishments  for 
use  as  ingredients  would  not  be  covered  by 
the  mandatory  program.  Raw  products  using 
nutrition  labeling  on  a  voluntary  basis  would 
have  to  comply  with  all  applicable 
requirements.  The  program  would  apply  to 
the  products  packaged  in  federally  or  State 
in.spected  establishments  or  imported  already 
packaged  and  labeled  for  retail  sale. 

The  benefits,  discussed  iti  detail  in  chapter 
III,  are  estimated  at  $2.0  billion  over  a  20-year 
period.  Benefits  are  based  on  an  estimate  of 
how  consumers  will  change  their  food 
consumption  when  provided  with  additional 
nutrition  label  information.  Changes  in 
dietary  intake  were  used  to  estimate  public 
health  benefits  in  terms  of  reduced  cancer 
and  coronary  heart  disease.  The  model  used 
to  estimate  benefits  did  not  account  for 
benefits  that  could  result  from  decreased 
rates  of  osteoporosis,  obesity,  hypertension, 
etc.  As  consumers  are  given  more  informative 
labeling  in  a  better  format,  uncertainty  over 


the  ingredient  and  nutrient  content  of  the 
foods  they  now  eat  will  decrease,  and  some 
consumers  will  select  more  nutritious, 
healthier  foods. 

The  main  advantages  of  this  program 
would  be  widespread,  consistent  and  uniform 
information  provided  to  consumers  on  labels 
and  the  resulting  health  benefits  from 
improved  diets.  The  program  would,  of 
course,  cost  manufacturers  more  than  a 
voluntary  program. 

PRO 

•  Consumers  face  uniform  labels  on  all 
labeled  food  products. 

•  Widespread,  uniform  labels  would  allow 
consumers  to  reduce  excess  consumption  of 
nutrients  associated  with  coronary  heart 
disease,  breast  cancer,  prostate  cancer,  and 
colon/rectum  cancer  and  consequently  avoid 
early  deaths  from  those  diseases. 

•  Health  benefits  are  estimated  to  be  $1.8 
to  $2.0  billion  and  exceed  compliance  costs 
by  $700  to  $800  million  depending  upon 
whether  the  time  for  compliance  is 
lengthened  from  6  months  to  2  years. 

•  Mandatory  labeling  would  probably  lead 
to  product  reformulation,  with  additional 
health  benefits  even  among  consumers  who 
might  not  read  labels, 

CON 

•  Manufacturers  would  pay  higher  costs  or 
analyzing  and  labeling  additional  products. 

•  The  large  number  of  labels  required 
under  this  option  would  make  prior  label 
approval  severely  restraining,  unless  it  were 
significantly  streamlined. 

5.  Mandatory  Labeling  of  All  Meat  and 
Poultry  Products 

This  option  raises  the  question  of 
development  of  nutrition  data  for  raw 
commodities  by  individual  firms  versus  that 
development  by  single  program  supported 
jointly  by  USDA  and  the  commodity  industry. 
Preparation  of  materials  in  a  single  location 
is  more  efficient.  Furthermore,  FSIS  wants  it 
regulatory  option  to  encourage  centrally 
supported  nutrition  research  on  the 
agricultural  commodities  such  as  beef,  poric, 
chicken,  and  turkey.  Therefore,  it  does  not 
favor  this  option. 

Currently,  there  are  central  programs  to 
provide  point-of-purchase  nutrition 
information  for  fresh  meat  and  poultry 
products  using  USDA  Handbook  No.  6  data. 
This  meat  Nutri-Facts  program  was 
I  developed  as  a  cooperative  effort  of  the 

American  Meat  Institute,  the  Food  Marketing 
,   Institute,  and  the  National  Livestock  and 
I   Meat  Board.  The  program  was  developed  to 
I   provide  consumers,  retailers,  and  industry 
'   with  Information  about  red  meat  and 
nutrition.  A  key  component  of  the  program  is 
the  Meat  Nutri-Facts  manual,  which,  among 
other  information,  provides  camera-ready 
copy  of  a  variety  of  in-stoie  nutrition 
information  materials.  The6e  materials  all  use 
data  from  USDA  Handbook  No.  6.  The  cost  of 
the  project  was  approximately  $300  to  $350 
thousand  for  market  research,  artwork  and 
preparation  of  camera  ready  copy.  In  using 
these  point-of-purchase  materials,  each  store 
would  be  responsible  for  printing  costs.  FDA 
has  estimated  that  there  are  99,000  retail 
stores  that  fall  under  the  compliance 


guidelines  of  the  NLEA.  If  printing  costs 
averaged  $300  for  all  these  stores,  then  the 
cost  of  voluntary  nutrition  labeling  of  fresh 
meat  products  would  be  approximately  $50 
million  each  time  the  materials  had  to  be 
replaced. 

A  similar  program  for  poultry.  Poultry 
-  Nutri-Fects,  was  developed  by  the  Food 
Marketing  Institute,  the  National  Broiler 
Council,  and  the  National  Turkey  Federation. 
Both  the  meat  and  poultry  manuals  also 
provide  nutrition  information  for  a  variety  of 
reci|}es  using  fresh  cuts  as  ingredients.  It  is 
the  Department's  understanding  that  these 
manuals  will  be  updated  to  harmonize  with 
the  FDA  regulations  issued  to  implement  the 
NLEA 

Given  the  fact  that  FSIS  expects  most 
nutrition  data  for  fresh  products  to  come  from 
Handbook  No.  8.  it  would  be  far  more 
efficient  for  one  source  to  develop  the 
materials  than  for  processors  who  packages 
fresh  product  to  develop  their  own  artwork 
and  labeling  materials.  This  is,  centrally- 
developed,  point-of-purchase  materials 
should  cost  far  less  than  individually 
developed  labels. 

Probably  the  largest  cost  saving  initiative  is 
the  ongoing  research  to  determine  the 
physical  and  chemical  composition  of 
frequently  retailed  fresh  cuts.  Because  much 
of  Handbook  No.  8  is  outdated,  USDA 
encourages  and  cooperates  with  private 
sector  studies  to  update  data  on  the 
composition  of  fresh  cuts.  For  example,  a 
recent  study  on  the  composition  and 
marketing  of  pork  products  at  retail  *  was 
supported,  in  part,  by  the  National  Pork 
Board  through  the  Pork  Industry  Group  of  the 
National  Livestock  and  Meat  Board,  and  in 
cooperation  with  the  Agricultural  Research 
Service  and  the  Human  Nutrition  Information 
Service  of  USDA. 

A  similar  study  related  to  beef  ^  was 
supported  by  the  Agricultural  Research 
Service,  USDA.  the  Cattlemen's  Beef 
Promotion  and  Research  Board,  the  National 
Cattlemen's  Association,  and  the  Beef 
Industry  Council  of  the  National  Livestock 
and  Meat  Board. 

PRO 

•  All  labels  for  fresh  and  processed  meat 
and  poultry  products  would  provide  nutrition 
information. 

•  Health  benefits  would  be  higher  than 
under  voluntary  programs. 

CON 

•  Costs  of  having  individual  firms  develop 
their  own  nutrition  labeling  for  fresh 
commodities  would  be  higher  than  if  labeling 
materials  were  prepared  in  a  central  location. 

•  Higher  compliance  costs  could  be  passed 
on  to  consumers. 


*  A  Nationwide  Survey  of  the  Composition  and 
Marketing  of  Pork  Products  al  Retail  D.R.  Buege 
and  others.  Department  of  Meat  and  Animal 
Science.  Meal  Science  and  Muscle  Biology 
Laboratory,  University  of  Wisconsin-Madison. 

'  National  Beef  Market  Basket  Survey.  |.W.  Savell 
and  others,  Texas  Agricultural  Experiment  Station. 
Texas  A&M  University,  1991. 


III.  Health  Beoefils 

A.  Oven'iew 

In  examining  the  public  comments.on  the 
ANPR  and  other  sources  of  information  that 
discuss  the  potential  benefits  of  nutrition 
labeling,  FSIS  found  that  benefits  have  been 
articulated  in  varying  ways,  frequently  in 
terms  of  the  confusion  that  will  occur  if  the 
Department  of  Agriculture  does  not  adopt 
rules  consistent  with  those  that  will  be 
promulgated  by  FDA  to  implement  the  NLEA. 
The  following  are  typical  of  comments  that 
are  directed  at  identifying  the  benefits  of  the 
proposed  rule. 

•  Nutrition  labeling  provides  consumers 
with  information  to  make  more  informed 
choices  when  purchasing  food  products. 

•  Additional  nutrition  labels  will  decrease 
consimier  uncertainty  about  the  nutrient 
content  of  foods,  allowing  consumers  to  make 
more  informed  food  purchase  decisions. 

•  If  meat  products  do  not  have  nutrition 
labels,  consumers  will  mistakenly  avoid  an 
important  source  of  iron  in  their  diet. 

•  If  all  foods  are  not  nutrition  labeled, 
consumers  will  make  purchases  that  will 
negate  the  benefits  from  selectively 
purchasing  foods  with  nutrition  labels. 

•  If  labeling  is  not  consistent,  the  added 
confusion  will  detract  from  the  potential 
benefits. 

•  If  nutrient  content  information  was 
available  on  all  food,  there  would  be  less  of 
the  good  food-bad  food  rhetoric  that  adds  to 
confusion. 

All  of  the  above  statements  relate  directly 
or  indirectly  to  the  issue  of  how  nutrient 
information  on  labels  will  affect  purchase 
and  consumption  behavior.  They  all  relate  to 
the  usefulness  or  effectiveness  of  nutrition 
labeling,  where  effectiveness  would  be 
measured  in  terms  of  how  purchase  decisions 
change.  Thus,  for  the  most  part,  the  general 
benefit  statements  eventually  relate  to 
dietary  change  which  should  be  quantifiable 
in  health  benefits. 

It  could  be  argued  that  some  consumers 
would  place  a  value  or  benefit  directly  on 
improved  information  even  if  they  chose  not 
to  change  behavior.  In  other  words,  there 
may  be  some  willingness-to-pay  for  improved 
nutrition  labeling  for  more  informed  choices 
even  if  consumers  don't  plan  to  use  the 
information  to  change  their  diet.  However,  for 
the  purposes  of  this  analysis,  the  benefits  of 
the  proposed  rule  are  viewed  as  the  public 
health  benefits  that  result  when  consumers 
change  eating  patterns  as  a  result  of  having 
additional  nutrition  information. 

The  discussion  of  separate  benefits  for 
USDA-regulated  and  FDA-regulated  foods 
tends  to  imply  that  benefits  can  be  related  to 
the  proportion  of  food  labeled  with  nutrition 
information.  However,  there  is  strong  support 
for  a  viewpoint  that  there  really  is  a  single 
benefit  analysis  and  that  the  potential 
benefits  are  not  lineariy  related  to  the 
coverage  of  food,  but  will  be  greatly 
enhanced  by  the  consistent  labeling  of  all 
food. 

For  the  purpose  of  estimating  public  health 
benefits,  this  PRIA  draws  heavily  on  the 
work  ■  conducted  by  the  Center  for 


*  Estimating  the  Benefits  of  Nutrition  Label 
Changes.  Research  Triangle  Inslitut*.  April  1901. 
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Ecanomics  Research,  Research  Triim)$le 
IiMtHbte  (RTI)  for  the  Food  and  Drug 
Aifaninfstration.  A  key  analytical  tool  utilized 
by  RTI  was  the  Browner  health  effects  model 
Tlie  Browner  model  is  a  computer  simnlation 
model  developed  for  the  Department  of 
Mealth  and  Hnman  Services  by  Dr.  Warren 
Browner  and  associates  at  the  Institute  for 
Health  Policy  Studies,  University  of 
CaWfomia  at  San  Franciseo.  The  model 
estimates  the  impact  of  changes  in  dietary 
intake  of  total  fat,  saturated  fat,  and 
cholesterol  on  the  incidence  and  mortality  of 
four  diseases— coronary  heart  disease  (CHD), 
breast  cancer,  prostate  cancer,  and  colon/ 
rectom  cancer. 

The  Department  has  not  condacted  an 
independent  evaluation  of  the  nnalysis 
performed  by  RTI.  Their  final  report 
prescmted  to  FDA  discusses  the  important 
assumptions  and  Hmitations  of  the  work.  The 
Department  believes  that  everyone  involved 
in  the  FDA/RTI  study  should  be  commended 
for  their  efforts  In  advancing  the  methodology 
available  for  estimating  public  health 
benefits  of  nutrition  label  changes.  The  fad 
that  the  study  was  done  will  make  an 
important  contribution  to  the  national  debate 
on  the  cost  and  benefits  of  nutrition  label 
changes. 

B.  Scenarios  Analyzed 

The  inputs  for  the  Browner  model  are 
changes  in  nutrient  intakes.  To  develop 
alternative  inputs,  the  FDA/RTI  study 
developed  different  scenarios  that  describe 
how  consumers  might  change  their  diet  in 
response  to  changes  in  the  availability  of 
nutrient  content  information.  The  starting 
point  or  baseline  data  for  the  scenarios  is  an 
estimate  of  the  excess  fat  saturated  fat  and 
cholesterol  in  the  diet  of  U.S.  consumers.  The 
estimated  excess  was  developed  comparing 
data  from  the  1987-19IW  Nationwide  Food 
Consumption  Survey  (NFCS)  and  the  daily 
reference  vahies  (DRVs)  for  fat,  saturated  fat 
and  cholesterol.  The  DRVs  are  recommended 
dietary  levels  being  proposed  by  FDA  for  fat 
fatty  adds,  cholesterol,  carbohydrate,  fiber, 
sodimn  and  potassium.  Table  2  shows  the 
estimated  average  dietary  change  necessary 
for  consumers  to  meet  the  DRVs. 

.Table  2.— f»ERCE^frAGE  Reduction  Re- 
quired In  Nutrjent  Intake  Neces- 
sary TO  kteET  ORVS 
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The  first  scenario  assumed  that  all 
consumers  are  willing  and  able  to  achieve  the 
DRVa  for  fat.  saturated  fat  and  cholesterol, 
i.e.,  the  average  consumer  would  reduce  fat 
and  cholesterol  intake  by  the  percentages 
shown  in  Table  2.  This  response  to 
mandatory  nutrition  labeling  provides  an 
upper  bound  fef  the  public  health  benefits. 
The  FDA  analysis  refers  to  this  aa  the 
"perfect  diet'*  scenario.  A  second  scenario 
reduced  the  Table  2  vahies  by  the  percentage 


of  total  dietary  fat  and  cholesterol 
attributable  lo  meat  and  poultry  products 
(Tabteaj. 

Tabl£  3.— Percei^age  of  Dietary  Fat 

AND   CHOLESTEROC  ATTRIBUTABLE   TO 

Meat  and  Poultry  Products 
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•Ttepercentages  not  in  parenttteses  are  from  the 
FDA/RTI  SltM^.  The  values  in  porentfieses  are  Irom 
data  provided  to  FSIS  by  HNIS  lor  men  and  tnnmon 
i9andoldec. 

Thus,  in  the  second  scenario  men  would 
reduce  their  total  fat  intake  by  13.5  percent 
which  is  the  level  of  20.1  percent  from  Table  2 
reduced  by  33.1  percent  from  Table  3.  The 
second  scenario  assumed  that  consumers 
would  reduce  fat  and  cholesterol  intake  from 
FDA-regulated  foods  by  Table  1  percentages, 
but  consumption  of  meat  and  poultry 
products  would  remain  unchanged  because 
the  NUIA  covered  only  FDA-regulated 
products. 

It  is  important  to  distinguish  between  the 
NFCS  category  of  meat  and  poultry  and  the 
category  of  all  USDA-regulated  meat  and 
poultry  products.  The  NFCS  category  for 
meat  and  poultry  does  not  include  products 
such  as  soup  or  pizza  where  the  primary 
ingredient  is  not  meat  or  poultry.  The 
conclusion  is  that  USDA-reguiated  prod-acts 
probably  account  for  a  substantially  greater 
percentage  of  fat  and  cholesterol  Ihan 
indicated  by  the  data  in  Tabic  3. 

FSIS  is  aware  that  there  has  been 
considerable  criticism  of  the  1987-1988  NFCS. 
primarily  focused  on  the  response  rale  of  35 
percent.  This  is  not  a  concern  in  using  the 
data  for  a  general  estimate  on  sources  of  fat 
Data  from  1385  show  similar  findings.  i.e., 
meat  and  poultry  accounted  for  30.0  percent 
of  total  fat  and  38.8  percent  of  saturated  fat  in 
the  U.S.  Food  Supply.* 

Because  the  effectiveness  of  nutrition 
labeling  has  been  related  to  percentage  of 
food  covered,  it  may  be  important  to  consider 
the  proportion  of  fat  and  cholesterol  that  is 
consumed  through  products  covered  by  the 
proposed  rule.  I.e.  retail  sales  of  processed 
products  in  consumer-sized  packages.  FSIS 
examined  available  data  on  source  of  total 
fat  from  meat  and  poultry  broken  down  by 
the  categories  of  fresh  product  versus 
processed  product  and  retail  purchases 
(consumed  at  home)  versus  eating  out 

This  preliminary  analysis  found  more  data 
available  on  the  issue  of  retail  sales  versus 
HRI  sales  than  on  the  source  of  fat.  A  recent 
report  by  ERS  *°  showed  that  retail  sales 


represented  55  percent  of  total  food  sales  in 
1989.  Total  reiail  food  sales  were  $279  billion 
(55  percent)  while  food  service  sales  were 
$223  billion  (45  percent).  In  1982.  food 
consumed  away  from  home  accounted  for  37 
percent  of  alt  dollars  spent  on  food,  up  from 
33  percent  in  1970."  These  data  show  a  clear 
trend  for  increased  consumption  away  from 
home. 

The  National  Broiler  Council  conducts  a 
biannual  survey  of  broiler  industry  marketing 
practices.  Their  report  '*  on  1989  data 
estimated  that  60i3  percent  of  product  for  the 
domestic  food  market  was  distributed  to 
retail  grocery  stores  and  39.7  percent  to 
public  eating  places,  institutions,  or 
government  procurement  programs,  etc. 
While  their  study  addresses  primarily  fresh 
products  it  also  includes  some  further 
processed  products  su<i)  as  nug^ts  and 
patties.  Similar  data  from  their  1981  survey 
showed  that  68.5  percent  of  prtxhict  was 
distributed  lo  retail  stores,  indicating  that  the 
proportion  of  poultry  coitsumed  outside  the 
home  is  increasing. 

The  analysis  did  not  find  any  data  that 
could  address  the  question  concerning  the 
specific  amount  of  dietary  fat  from  USDA- 
rcgulated  products  covered  by  the  proposed 
rule.  HNIS  provided  data  from  the  NFCS 
survey  showing  that  meat  and  poultry 
products  contribute  a  higher  percentage  of  fat 
and  cholesterol  for  food  eaten  at  home  than 
for  food  eaten  awoy  from  home.  This 
suggests  that  meat  and  poultry  products 
account  for  a  higher  proportion  of  fat  in  reiail 
sales.  After  examining  the  data  on  sources  of 
fat  from  meat  and  poultry  products,  FSIS 
concluded  that  the  second  scenario  from  ihe 
FDA/RTI  study  would  have  to  be  modified  to 
reflect  reiail  sales  of  processed  products  if 
the  second  scenario  was  selected  lo  estimate 
public  health  benefits. 

A  third  scenarioo  in  the  FDA/RTI  study 
reduced  health  benefits  by  an  additional  55 
percent  based  on  an  estimate  that  only  45 
percent  of  consumers  are  (1)  aware  of  the 
diet-health  relationship,  (2)  read  and 
understand  labels  and  (3)  will  use  nutrition 
labels  to  change  their  nutrient  intakes  after 
new  mandatory  labeling  regulations  are 
implemented 

The  last  scenario  developed  by  RTI  was  an 
estimate  of  consumer  response  based  on 
fundings  from  a  program  conducted  by  FDA  in 
conjunction  with  Giant  Food,  Incorporated. 
That  study,  referred  to  as  the  "Special 
Dietary  Alert"  (SDA),  used  special  shelf 
labels  to  call  consumers'  attention  to  various 
nutrient  descriptors  of  food.  For  example,  a 
flag  may  have  called  attention  lo  a  product 
that  qualified  under  FDA  guidelines  as  being 
"low  cholesterol."  In  addition,  a  guideb<x>k 
was  offered  either  free  or  at  nominal  charge. 
Using  the  SDA  data,  RTI  extrapolated  the 
findings  to  develop  an  estimate  of  dietary 
change  for  Ihe  population.  That  estimate  is 
shown  in  Table  4. 


*  The  Market  for  Fat  SabstUale  by  RoMcma 

Morrison.  Natioital  Food  Review,  USDA,  ERS. 
April-lone  issa 

■0  The  Food  Marketing  System  in  iwa  USDA. 
ERS.  AgticuhTe  lofannatiaa  Bulletin  IMumber  tlO. 

Anthony  E.  Calo.  May  19QII 


■  ■  Report  an  the  U.S.  Red  Meal  Industry,  Prepaisd 
for.  The  American  Meal  Institute,  Temple.  Barker 
and  Sloane.  tnc  |uly  4.  I9M. 

"  Broiler  Industry  Marketing  Practices  Calendar 
Year  1900,  National  Broiler  Council,  Washington, 
D.C..  1990. 
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represented  55  pprccnl  of  total  food  sales  in 
1969.  Total  retail  food  sales  were  $279  bilKon 
(55  percent)  while  food  service  sales  were 
$223  billion  [45  percent).  In  1962.  food 
consumed  away  from  home  accounted  for  37 
percent  of  alt  dollars  spent  on  food,  up  from 
33  percent  in  1970."  These  data  show  a  clear 
trend  for  increased  consumption  away  from 
home. 

The  National  Broiler  Council  conducts  a 
biannual  survey  of  broiler  industry  marketing 
practices.  Their  report  '*  on  1989  data 
estimated  that  60.3  percent  of  product  for  the 
domestic  food  market  was  distributed  to 
retail  grocery  stores  and  39.7  percent  to 
public  eating  places.  Institutions,  or 
government  prtKairement  programs,  eta 
While  their  study  addresses  primarily  fresh 
products  it  also  includes  some  further 
processed  products  sutit  as  nug^ts  and 
patties.  Similar  data  from  their  1981  survey 
showed  that  68.5  percent  of  product  was 
distributed  to  retail  stores,  indicating  that  the 
proportion  of  poultry  consumed  otilside  the 
home  is  increasing. 

The  analysis  did  not  find  any  data  that 
could  address  the  question  concerning  the 
specific  amount  of  dietary  fat  from  USOA- 
regulated  products  covered  by  the  proposed 
rule.  I INIS  provided  data  from  the  NFCS 
survey  showing  that  meat  and  poultry 
products  contribute  a  higher  percentage  of  fat 
and  cholesterol  for  food  eaten  at  home  than 
for  food  eaten  awoy  from  home.  This 
suggests  that  meat  and  poultry  products 
account  for  a  higher  proportion  of  fat  in  retail 
sales.  After  examining  the  data  on  sources  of 
fat  from  meat  ar»d  poultry  products,  PSIS 
concluded  that  the  second  scenario  from  the 
FDA/RTI  study  would  have  to  be  modiHed  to 
reflect  retail  sales  of  processed  products  if 
the  second  scenario  was  selected  to  estimate 
public  health  benefits. 

A  third  sccnarioo  in  the  FDA/RTI  study 
reduced  health  beneFits  by  an  additional  55 
percent,  based  on  an  estimate  that  only  45 
percent  of  consumers  are  |1)  aware  of  the 
diet-health  relationship.  (2)  read  and 
understand  labels  and  (3)  will  use  nutrition 
labels  to  change  their  nutrient  intakes  after 
new  mandatory  labeling  regulations  are 
implemented 

The  last  scenario  developed  by  RTl  was  an 
estimate  of  consumer  response  based  on 
fundings  from  a  program  conducted  by  FDA  in 
conjunction  with  Giant  Food,  Incorporated. 
That  study,  referred  to  as  the  "Special 
Dietary  Alert"  (SDA),  used  special  sheW 
labels  to  call  consumers'  attention  to  various 
nutrient  descriptors  of  food.  For  example,  a 
flag  may  have  called  attention  to  a  product 
that  qualiHed  under  FDA  guidelines  as  being 
"low  cholesterol."  In  addition,  a  guidebook 
was  offered  either  free  or  at  nominal  charge. 
Using  the  SDA  data,  RTl  extrapolated  the 
findings  to  develop  an  estimate  of  dietary 
change  for  the  population.  That  estimate  is 
shown  in  Table  4. 


■  ■  Report  on  the  U.S.  Red  Meal  Industry.  Preparad 
for.  The  American  Meal  Institute.  Temple.  Barker 
and  Sioane.  Inc  |uly  4.  I9M. 

"  Broiler  Industry  Marketing  Practices  Calendar 
Year  1909.  National  Broiler  Conncil.  Washington. 
D.C..  19<». 
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Table  4.— Estimated  Percentage  Re- 
duction IN  Nutrient  Intake  Based 
ON  Special  Diet  Alert 


Food  component 

Men 

Fat .    „_.    . 

Saturated  Fat _. 

CtV>l9Stern* 

1.4 
1.3 
0.1 

1.1 
0.7 
0.1 

C.  Estimales  of  Health  Benefits 

The  scenarios  developed  by  RTl  to 
estimate  changes  in  nutrient  intakes  from 
FDA-regulated  foods  also  provide  a 
fram^ork  for  discussing  the  potential 
beneftts  from  changing  nutrient  intakes  from 
meat  and  poultry  products.  The  first  FDA/ 
RTl  scenario  assumed  that  all  consumers 
would  reduce  their  intake  of  fat  and 
cholesterol  from  all  food  groups  by  the 
percentages  shown  in  Table  2.  That  is, 
consumers  would  have  nutrition  information 
available  for  both  FDA-regulated  and  USDA- 
regulated  foods  and  would  modify  their  diet 
in  order  to  meet  the  DRVs  for  fat  and 
cholesterol.  (The  changes  in  fat  and 
cholesterol  intake  are  assumed  to  start  one 
year  after  the  promulgation  of  regulations 
and  to  last  indefmitely.)  The  resulting 
estimated  benefits  are  shown  below  in  Table 
5. 

Table  5. — ^Maximum  Health  Benefits 
From  Diet  Improvement  Over  20  Years 

Cases   of  CHD   and  Cancer 

Avoided ™ 725,155 

Deaths  Avoided 308,366 

Life- Years  Gained 2.280.549 


Table  5  shows  the  maximum  possible 
benefits  from  dietary  changes  of  all  foods 
U.S.  consumers  eat.  In  this  "perfect  diet" 
scenario,  the  benefits  attributable  to  meat 
and  poultry  products  are  shown  in  Table  6 
below. 

Table  6. — Maximum  Health  Benefits 
From  Diet  Changes  Meat  and  Poultry 
Products — 20  Years 

Cases   of  Cancer   and   CHD 

Avoided 221,707 

Deaths  Avoided 95,770 

Life- Years  Gained 715,199 


Attributing  the  Table  6  benefits  to  meat 
and  poultry  assumes  a  proportional  reduction 
in  fat  and  cholesterol  across  all  food 
categories.  As  shown  in  Table  3  above,  meat 
and  poultry  represent  33  percent  of  total  fat 
intake  for  men  and  30  percent  for  women, 
and  this  consumption  is  assumed  to  remain 
unchanged.  Thus,  in  the  "perfect  diet" 
scenario,  33  percent  of  the  dietary  fat 
reduction  for  men  and  30  percent  of  the 
dietary  fat  reduction  for  women  will  result 
from  changes  in  meat  and  poultry 
consumption. 

To  correspond  to  the  third  scenario  of  the 
FDA/RTI  study,  the  benefits  in  the  above 


table  for  meat  and  poultry  were  reduced  by 
55  percent  based  on  the  estimate  that  45 
percent  of  consumers  are  aware  of  labels, 
read  labels  and  understand  the  information 
provided.  The  resulting  benefits  arc  shown  in 
Table  7. 

Table  7.— Health  Benefits  from  Diet  Im- 
provement Over  20  Years — 45  Percent 
Response 

Cases   of  CHD   and   Cancer 

Avoided 99,768 

Deaths  Avoided ™..._  43,097 

Life- Years  Gained 321,840 


Using  the  scenario  based  on  estimates 
derived  from  the  Special  Dietary  Aleri 
program  the  estimated  benefits  attributable 
to  meat  and  poultry  products  are  shown  in 
Table  7. 

Table  8.— Health  Benefits  from  Diet 
Improvement  Over  20  Years 

Cases   of  CHD   and   Cancer 

Avoided 17.260 

Deaths  Avoided 5,818 

Life-Years  Gained 37,012 


The  Table  8  benefits  represent  the  best 
available  estimate  for  the  benefits  of  the 
proposed  rule.  These  estimates  are  derived 
from  a  study  that  measured  actual  consumer 
response  to  new  nutrition  information.  In 
using  the  analogous  estimate  of  benefits  for 
FDA-regulated  foods,  the  FDA  regulatory 
Analysis  "  identifies  several  factors  that 
would  lead  one  to  conclude  that  the 
estimates  are  high  but  also  several  factors 
that  would  lead  one  to  conclude  that  the 
estimates  are  low.  Obviously,  the  actual 
change  In  consumer  behavior  due  to  the 
additional  nutrient  labeling  is  a  key  variable. 
The  estimate  based  on  the  SDA  is  used 
because  it  is  an  extrapolation  from  some 
limited  but  actual  consumer  response  data. 

In  order  to  facilitate  the  comparison  of 
costs  and  benefits,  the  health  benefits,  e.g., 
life-years  gained  will  be  valued  in  dollars. 
Recognizing  that  there  are  different 
methodologies  for  assigning  dollar  values  to 
diseases  avoided  and  life-years  gained,  this 
analysis  has  chosen  to  use  the  methodology 
selected  by  RTl  in  their  work  for  FDA.  Using 
the  RTl  methodology,  the  medical  care  cost 
savings  (discounted  at  5  percent)  '*  are 


■'  Draft  Regulatory  Impact  Analysis  of  the 
Proposed  Rule*  to  Amend  the  Food  Lat>eling 
Regulations,  Economics  Section,  Center  for  Food 
Safety  and  Applied  Nutrition.  FDA.  |une  13. 1991. 

■*  Discounting  is  used  to  put  all  costs  and 
benefits  in  present  value  so  they  are  comparable. 
Discounting  lakes  account  of  the  fact  that  resources 
in  a  given  year  are  worth  more  than  identical 
resources  in  a  later  year  t)ecause  of  return  on 
investment. 


estimated  at  S258  million.  Avoided  medical     >:# 
care  costs  under\-alue  the  true  benefits  of  a 
health  care  regulation  because  they  do  not 
include  productivity  losses  or  pain  and 
suffering  losses.  On  the  other  hand,  the  figures 
presented  here  overstate  the  true  reduction  in 
such  costs  as  the  costs  of  competing  illnesses 
are  not  subtracted.  That  is,  even  though 
cancer  or  CHD  may  be  avoided  another 
disease  may  occur  such  that  only  net  savings 
should  be  reported. 

In  their  study,  RTl  used  an  estimated  value 
of  life  of  $1,500,000  derived  from  wage 
premium  data.  This  is  a  relatively 
conservative  value  based  on  willingness-to- 
pay  studies.  Using  the  expected  discounted 
life  years  remaining  from  age  40.  and  a 
discount  value  of  5  percent,  a  value  of  S89.074 
per  life  year  saved  was  derived.  Combining 
this  figure  with  the  discounted  number  of  life 
years  saved  produces  a  benefits  estimate  of 
$1.63  billion.  As  discussed  earlier,  there  is 
reason  to  believe  the  fat  contribution  from 
USDA-regulated  products  is  substantially 
higher  than  available  estimates  for  fat  from 
"meat  and  poultry."  Under  an  assumption 
that  USDA-regulated  products  account  for 
half  of  dieting  fat  and  cholesterol  the 
projected  benefits  based  on  the  SDA  data 
would  be  $2.6  billion  rather  than  $1.63  billion. 
The  best  estimate  for  USDA  regulated 
products  is  probably  somewhere  in  between. 
Based  on  the  SDA  data  and  the  extent  of 
USDA-regulated  foods.  FSIS  will  use  $2.0 
billion  as  the  best  available  estimate  of 
benefits.  FDA  presented  other  methods  of 
valuing  benefits  that  would  increase  the 
estimated  benefits  by  a  factor  of  more  than 
five.  For  example,  an  alternative  approach  is 
to  apply  a  mean  value  to  all  early  deaths, 
regardless  of  age.  A  value  of  $30  million  per 
early  death  would  result  in  a  benefit  estimate 
of$9.57  billion  ($3.0  million  x  5.B18  deaths 
avoided  discounted  to  3.189). 

In  its  regulatory  analysis  for  nutrition 
labeling.  FDA  took  the  position  that  they 
believe  that  the  estimate  of  the  health  gains 
derived  from  the  SDA  study  is  probably  an 
underestimate.  The  two  primary  reasons  for 
this  belief  identified  by  FDA  are  the  fact  that 
no  reformulation  took  place  during  the  SDA 
study  and  the  quantification  of  eariy  death 
benefits  left  out  quality  of  life  gains  from 
fewer  cases  of  CHD  and  cancer.  Each  case  of 
cancer  and  CHD  that  does  not  result  in  early 
death  still  tremendously  reduces  the  quality 
of  life  for  both  the  afflicted  and  those  around 
them. 

There  are  also  reasons  to  discount 
estimates  of  majpr  changes  in  consumer 
purchasing  patterns.  A  recent  report  '* 
published  by  the  National  Livestock  and 
Meat  Board  noted  that  the  absence  of 
additional  change  in  the  second  2-year  period 
for  SDA  supports  the  idea  that  there  is  a 
limited  pool  of  nutrition-concerned  shoppers, 
and  sales  of  items  with  positive  nutritional 
attributes  could  be  expected  to  level  off  after 
a  certain  time  period.  The  paper  also  noted 
that  sales  of  the  SDA  nutrition  booklet  were 
relatively  low  when  priced  at  $.50. 


"  In-Slore  Nutrition  Information  on  Fresh  Meal: 
Issues  and  Insights.  Research  Report  No.  100-1. 
Nal'oral  Livestock  and  Meal  Board.  1990. 
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FStS  vi«v«s  the  SDA-baiied  estimate  ofSZJ) 
Mhoa  83  the  best  available  estimate  at  the 
current  time.  The  Agency  is  concerned  that 
an  important  piTtnt  can  eusiiy  ffet  lost  in 
debating  the  methodnloKy  and  that  is  the  RTI 
ImKng  that  reldtively  small  chari^es  in 
■•Irient  intakes  can  generate  Large  potential 
health  benefits.  While  consumer  awareness 
has  increased  since  the  SOA  proie<:4.  FSIS 
sees  the  potential  for  substanlitiily  h»gi>er 
benefits  tied  to  the  efreciiveness  of  ongoing 
nutrition  education  programs.  Nutrition 
labeling  provides  the  information  rteeded  for 
the  market  to  respond  to  changing  demands 
generated  by  educational  programs. 

IV.  Frefiminary  Compliance  Cost  Aaolysis 

A.  StJifpe,  Purpose,  and  Overview  of 
Methotio!n)^y 

1.  Scope  and  Purpose  of  thfl  PreKminary 
Conpiiance  Cost  Analysis 

FSIS  estimates  that  apprtntimately  8.933 
MS.  companies  owning  9,503  meal  and 
poultry  manufact'jring  facilities  would  be 
affected  by  the  proposed  nutrition  labeling 
rule.  The  number  of  facilities  is  based  on 
actual  counts  as  of  September  30,  TWi).  '• 
These  companies  and  facilities  would  have  to 
engage  in  activities  to  bring  their  current 
product  labels  into  compKance,  and 
subsequently  incur  costs. 

The  purpose  of  this  chapter  is  to  present 
'prelimirMtry  estimates  of  the  compliance  costs 
that  would  be  borne  by  affected  U.S. 
companies  to  bring  their  current  produeJ 
labels  into  compliartce.  The  prelirainary 
estimates  are  primarily  based  on  infwmation 
collected  by  Research  Triangle  bistitute  (RTI) 
danng  personal  interviews  conducted  in 
August  and  September,  1991.  with  nine 
processed  meat  and  poultry  companies,  but 
also  rely  on  infor matioo  from  seliected 
analytical  testing  laboratories,  the  Bureau  of 
the  Census.  FSIS,  and  miscellaneous  other 
sources.  The  preliminary  analysis  also 
estimates  annual  recurring  analytical  costs  to 
nowHiperating  processed  meat  and  poultry 
companies  for  current  products,  but  does  not 
address  future  costs  as  companies  bring  new 
products  on-line  under  tbe  proposed  rule. 

The  preliminary  cost  eslioiates  presented 
herein  serve  several  purposes.  Tbe  estimates 
can  be  compared  to  prelimin<iry  estimates  of 
the  benefits  of  the  proposed  rule,  and  they 
cao  be  used  to  help  determine  industry 
impacts. 

2.  Overview  of  Methodology 

Labeling  decisions  are  normally  mdde — 
and  costs  Incurred — at  the  coriipanj'-level 
rather  than  tbe  fsrijjty-level.  As  most  meat 
and  poultry  companies  are  single-plant 
companies,  the  "company"  and  "facilltjr"  are 
effectively  synonymous  in  most  instances.  A 
significant  number  of  companies  own 
multiple  establishments,  however,  and  these 
companies  tend  to  make  labeling  derisions 
for  all  of  their  affected  facilities  in  a 
centralized  manner.  Indeed,  some  multi-plant 
companies  manufacture  identical  products  in 
more  than  one  plant,  and/or  use  identical 
labels  in  more  than  one  plant 


Decisionmaking  at  the  company  level  allowT 
companies  with  multiple-facilities  to  lake 
advantage  of  certain  economies  of  scale. 

in  its  study  for  the  Food  and  Drvg 
Adn>inistration  (FUA)  in  )aBuary  1991."  RTI 
found  that  labeling  costs  vary  by  company. 
This  appears  to  be  true  partly  because  larger 
compames  lend  to  manufacture  OMre 
products  under  more  labels,  and  purtly 
because  companies  of  different  sizes  lend  to 
incur  different  costs  per  label  and  per 
product. 

Consistent  with  the  methodology  employed 
in  that  study,  the  processed  meat  and  poultry 
industry  has  been  segmented  into  three  sizes 
of  companies.  Simply  stated^  tbe  average  cost 
of  the  proposed  rule  to  each  of  three  sizes  of 
companies  is  estimated  based  on  information 
collected  during  personed  interviews  with 
decisionmakers  at  nine  meat  and  poultry 
companies  and  from  several  other  sources. 
The  average  of  tbe  company  cost  estimates 
are  then  multiplied  by  the  number  of 
companies  of  each  size  in  the  population  lo 
derive  total  industry  costs. 

The  methodology  employed  in  this  analysis 
consists  of  four  fundamental  steps.  First  is 
the  collection  of  nutrition  labeling  cost 
information  from  nine  companies  and  from 
several  independent  analytical  laboratories. 
Second  is  the  estimation  of  the  average  cost 
of  tbe  labeling  rule  for  each  of  three  sizes  of 
companies  using  that  information.  Third  is 
tbe  estimation  of  the  population  of  affected 
processed  meat  and  poultry  products 
companies  in  tbe  U.S.  in  each  of  the  three 
size  ranges.  Fourth  is  tbe  extrapolation  to  the 
population  of  the  compliance  cost  of  the 
proposed  rule. 

RTI  arranged  and  conducted  nine  personal 
interviews  with  owners,  executives,  and 
managers  of  nine  potentially-affected 
companies.  The  companies  were  selected  on 
the  basis  of  type,  size,  location,  and 
cooperation.  Three  small,  three  medium,  and 
three  large  companies  were  interviewed. 
These  companies  are  neither  the  largest  nor 
the  smallest  m  the  industry,  but  rather  were 
selected  for  their  representativeness  of  large. 
mediumL.  and  small  companies.  Companies 
that  produce  a  variety  of  processed  meat  and 
poultry  products  (beef,  poultry,  and  pork; 
frozen,  refrigerated,  preserved  and  canned) 
were  interviewed.  Companies  that  sell  only 
institutional  products  were  excluded, 
because  the  objective  of  the  analysis  was  to 
estimate  the  cost  of  providing  nutrition 
labeling  on  processed  retail  products.  Many 
of  tbe  companies  interviewed  do,  however, 
prodtK%  both  retail  and  institutional 
products.  For  the  same  reasons,  companies 
that  produce  only  fresh  products  were 
excluded,  though  again  many  of  tbe 
companies  interviewed  produce  both  fresh 
and  processed  products.  To  make  maximum 
use  of  project  resources,  three  companies  of 
each  size  were  interviewed  in  each  of  three 
locations:  North  Carolina.  Cincinnati,  Ohio, 
and  tbe  vicinity  of  Dallas-Fort  Worth,  Texas. 
Lastly,  since  interviews  lasted  from  2  to  4 


*•  Menl  and  Pouttrji  tnapedion.  Report  <rf  Ae 
SecreUry  of  AsncoilBre  lo  tb«  U.&  r«iMn  m. 
USDA.  I  SiS.  IMarc)!  l.  MM. 


"  Com{rfianC8  Cos«»  of  Food  l.abehng 
Regnlnttons.  pietwiwl  for  tbe  Pood  and  Dnig 
Aiiministnttion.  Michael  Prencfc  el  at.  Outer  for 
Economics  Research,  Research  Trtei^gie  tnstitvte. 
lamiary  1991. 


hours  each,  companies  that  were  cooperalfve 
enough  lo  dedicate  that  time  were  sought. 

biterv'iews  were  conducted  between 
August  13  and  September  4. 1991.  Without 
exception,  the  participating  deciaioiunakers 
were  prepared  and  generous  with  their  lime 
ai>d  information.  Their  identities  are 
conHdenlial  as  the  information  they  provided 
was  sometimes  proprietary.  Owners, 
executives,  and  managers  were  engaged  in  a 
series  of  inquiries  related  to  tbe  costs  they 
would  incur  under  the  proposed  mandatory 
nutrition  labeling  rule  for  processed  meal  and 
poultry  products.  Care  was  taken  lo  limit  the 
discussions  lo  those  products  and  labels  thai 
would  actually  be  affected  by  tbe  proposed 
FSIS  rule. 

Nutrition  laLMiling  cost  extrapolation  to  the 
population  using  this  methodology  requires 
an  estimate  of  the  number  of  affected  small, 
medium,  and  large  meat  and  poultry 
companies.  The  estimate  derived  for  and 
employed  in  this  stmly  is  based  on 
information  provided  by  FSIS,  information 
published  in  several  trade  journals,  data  from 
the  tS87  Census  of  Manufactures,  the  1987 
Census  of  Wholesale  Trade,  and  several 
simplifying  assumptions.  In  brief,  FSIS 
provided  an  estimate  of  the  total  number  of 
affected  meal  and  poultry  facilities.  An 
article  in  the  June  1991  issue  of  Meat 
Pnxessing  ''characterizing  the  sales  and 
employment  of  the  largest  200  companies  in 
the  meat  and  poultry  industry  helped  with  the 
estimate  of  the  number  of  large  companies. 
Estimates  of  the  number  of  medium  and  small 
companies  were  then  based  on  Census 
estimates  of  the  size  distribution  of  f.-jcilities. 

Tbe  cost  of  the  proposed  rule  to  industry 
has  been  estimated  by  first  multiplying  the 
estimated  average  cost  to  each  of  three 
company  sizes  by  the  estimates  of  the 
number  of  small,  medium,  and  large 
companies  in  the  population,  and  then  by 
summing  across  company  sizes.  Since  it  is 
very  difHcuH  to  confidently  estimate  the 
compliance  cost  of  such  a  rule  with  the 
available  data,  several  estimates  under 
varying  assumptions  are  presented  in  a 
scenario  framework. 

Tbe  activities  undertaken  by  companies  to 
comply  with  a  mandatory  nutrition  labeHng 
requirement  can  be  broken  down  into  six 
categories;  Administrative,  analytical  testing, 
marketing,  printing  transition,  inventory 
transition,  and  equipment  transition.  Not  all 
types  of  costs  are  necessarily  incurred  by  all 
coDipaaies.  Tbe  nine  interviews  suggest  that 
while  the  majority  of  companies  would  incur 
administrative,  analytical,  printing  transition, 
and  label  inventory  transition  costs,  a 
significant  number  of  companies  might  incur 
little  if  any  costs  for  marketmg  and 
equipment  transition. 

Administrative  Activities 

Tbe  administrative  activities  potentially 
associated  with  the  proposed  nutritioa 
labeling  rule  encompass  a  broad  range  of 
tasks.  Administrative  activities  are  usually 
the  first  reaction  lo  a  labeling  rule  and  the 
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hours  e»»ch.  companies  that  were  coopemlrv* 
enougii  to  dedicate  (hat  time  were  scmght. 

Interviews  were  conducted  between 
August  13  and  September  4. 1991.  Without 
exception,  the  participating  decisionmakers 
were  prepared  and  generoua  with  their  time 
and  information.  Their  identities  are 
conr>denlial  as  the  information  they  provided 
was  sometimes  proprietary.  Owners, 
executives,  and  managers  were  engaged  in  a 
series  of  inquiries  related  to  the  costs  they 
would  incur  under  the  proposed  mandatory 
nutrition  labeling  rule  for  processed  meat  and 
poultry  products.  Care  was  taken  to  limit  the 
discumions  to  those  products  and  labels  that 
would  actually  be  affected  by  the  proposed 
FSIS  rule. 

Nalrition  labeKng  cost  extrapolation  to  th« 
population  using  this  methodolo;^  requmt 
an  estimate  of  the  number  of  affected  small, 
medium,  and  large  meat  and  poultry 
companies.  The  estimate  derived  for  and 
employed  in  this  study  is  based  on 
information  provided  by  FSIS,  information 
ptrblished  in  several  trade  foumals,  data  from 
the  1387  Census  of  Manufactinrs,  the  1987 
Census  of  Wholesale  TVsde,  and  several 
simplifying  assumptions.  In  brief,  FSIS 
provided  an  estimate  of  the  total  number  of 
affected  meat  and  poultry  facilities.  An 
article  in  the  June  1991  issue  ol  Meat 
Processing  "characterizing  the  sales  and 
employment  of  the  largest  200  companies  in 
the  meat  and  poultry  industry  helped  with  the 
estimate  of  the  number  of  large  companies. 
Estimates  of  the  namber  of  medium  and  small 
companies  were  then  based  on  Census 
estimates  of  the  size  distribution  of  facilities. 

The  cost  of  the  proposed  rule  to  industry 
has  been  estimated  by  first  multiplying  the 
estimated  average  cost  to  each  of  three 
company  sizes  by  the  estimates  of  the 
number  of  small,  medium,  and  large 
companies  in  the  population,  and  then  by 
summing  across  company  sizes.  Since  it  is 
very  difficult  (o  confidently  estimate  the 
compliance  cost  of  such  a  rale  with  the 
available  data,  several  estimates  under 
varying  assumptions  are  presented  in  a 
scenario  framework. 

The  activities  undertaken  by  companies  lo 
cxmrply  with  a  mandatory  nutrition  labeling 
requirement  can  be  broken  down  into  six 
categories'  Administrative,  analytical  testing, 
marketing,  printing  transition,  inventory 
transition,  and  equipment  transition.  Not  all 
types  of  costs  are  necessarily  incurred  by  ail 
companies.  The  nine  interviews  suggest  that 
while  the  majority  of  companies  would  incur 
administrative,  analytical,  printing  transition, 
and  label  inventory  transition  costs,  a 
significacl  number  of  companies  mi^l  incur 
tittle  if  any  costs  for  marketing  and 
equipment  transition. 

Administrative  Activities 

The  administrative  activities  potentially 
associated  with  the  proposed  nutrition 
labeling  rule  encompass  a  broad  range  of 
tasks.  Administrative  acbvities  are  usually 
the  first  reaction  to  a  labeling  rule  and  the 
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last  activities  lo  complete  the  compliance 
process.  After  FSIS  promulgates  a  labeling 
rule,  companies  will  generally  perform  the 
following  sequence  of  administrative  events; 

•  Interpret  the  policy, 

•  Determine  the  applicability  to  their 
product  labels, 

•  Elstablish  a  corporate  position. 

i*  Formulate  a  method  for  compliance,  and 
•  Manage  the  compliance  method. 
It  appears  that  in  general,  administrative 
effort  is  related  to 

•  The  scope  of  the  rule, 

•  The  severity  of  the  rule, 

•  The  length  of  the  compliance  period,  and 

•  The  company  size. 
The  1991  study  for  FDA  found  that  once  a 

larticular  labeling  rule  is  identified, 
personnel  from  up  to  eight  different 
departments  in  large  companies  may  become 
involved  with  interpreting  the  rule, 
determining  its  scope,  end  establishing  a 
corporate  position.  They  may  continue  the 
administrative  process  by  forming  a 
committee  to  develop  a  compliance  method. 
Nutrition  information  for  affected  products 
must  be  determined  by  analytical  methods  or 
published  data.  If  the  committee  agrees  on  a 
label  change,  signatures  are  required  from 
representatives  in  each  of  the  eight 
departments  to  authorize  the  change. 
Management  then  distributes  a  label  change 
order  to  the  appropriate  departments,  which 
begin  the  physical  conversion  lo  a  new  label. 
The  nine  interviews  with  meat  and  poultry 
companies  confirm  that  administrative 
activities  may  be  as  complex  as  those 
described  in  the  FDA  study  for  large 
companies  It  is  also  clear  though  that 
decisionmaking  may  involve  one  or  only 
several  individuals  in  medium  and  small 
firms. 

Analytical  Testing  Activities 

Analytical  testing  activities  are  conducted 
to  determine  the  nutrition  profiles  of  affected 
products.  Analytical  testing  may  be 
conducted  in-house  by  some  of  the  larger 
companies  in  the  industry,  but  the  majority  of 
companies  will  rely  on  contract  laboratories. 
Even  the  largest  companies  interviewed 
reported  that  they  would  contract-out 
nutrition  analyses  for  certain  nutrients  and 
food  components  for  lack  of  in-house 
capability. 

information  was  collected  on  the  number  of 
products  each  company  has,  the  number  of 
samples  of  each  product  they  anticipate 
testing  in  response  to  the  proposed  rule,  and 
their  estimate  of  the  cost  per  test.  Companies 
were  also  asked  whether  they  have 
analytical  information  in  their  files  for  certain 
formulations,  and  whether  they  would  use 
this  information  or  conduct  repeat  and 
supplemental  analyses.  Because  only  a 
subset  of  the  interviewed  companies  had 
confidence  in  their  estimates  of  analytical 
costs  per  product  price  information  was 
collected  from  several  additional  contract 
laboratories. 

Market  Testing  Activities 

FSIS  acknowledges  the  possibility  that 
some  companies  may  reformulate  some 
products  in  response  to  the  rule.  Rather  than 
analytically  test  a  particular  product  and 


redesign  its  label(s)  with  nutrition 
information,  a  company  may.  for  example, 
reformulate  it  in  an  effort  to  reduce  calories, 
fat  sodium,  or  other  nutrients  that  it  feels 
consumers  may  perceive  as  "too  high"  in  the 
current  formulation.  Companies  that  do  this 
might  subject  the  new  products  to  internal 
and/or  external  market  tests. 

It  is  also  possible  that  some  companies  will 
conduct  market  tests  of  newly-designed 
labels.  Subject  to  regulatory  requirements, 
companies  may  market  test  various  nutrition 
panels  to  see  which  one  most  appeals  to 
consumers. 

Label  Conversion  Activities 

Label  conversion  is  the  most  obvious 
activity  performed  during  a  mandated  label 
change.  When  quantifying  printing  effort  it  is 
important  to  differentiate  between  the  normal 
activities  of  printing  labels  and  the 
incremental  activities  attributable  to  rule- 
induced  label  changes. 

Though  none  were  Identified  in  the  nine 
interviews,  some  companies'  labels  for  some 
products  may  already  comply  with  the 
proposed  rule,  so  there  are  no  incremental 
printing  costs  for  such  labels.  Other  labels 
would  be  redesigned  during  the  proposed 
rule's  compliance  period  anyway,  and  so 
incremental  printing  costs  would  not  be 
present  Depending  on  the  frequency  with 
which  companies  redesign  labels  at  baseline 
and  the  allotted  time  for  compliance, 
incremental  printing  activities  may  be 
nonexistent. 

Consider  the  following  scenario.  A 
company  redesigns  labels  every  12  months  on 
average  and  is  six  months  away  from  their 
next  planned  redesign  when  FSIS 
promulgates  a  nutrition  labeling  rule  that 
allows  one  year  for  compliance.  This 
company  will  likely  combine  mandated  label 
changes  with  planned  label  changes  for  most 
of  its  products. 

The  1991  study  for  FDA  found  that 
incremental  printing  effort  is  primarily 
conditional  on  the  complexity  of  the  label 
change,  the  printing  proce8s(es],  and  the 
length  of  the  compliance  period.  The 
complexity  of  the  label  change  determines 
the  level  of  effort  for  artwork,  stripping,  and 
engraving.  It  also  determines  the  number  of 
plates  or  cylinders  to  modify  or  replace.  The 
printing  process  also  dictates  what  type  of 
plate  or  cylinder  to  modify  or  replace.  Finally, 
the  length  of  the  compliance  period 
determines  the  opportunities  available  to 
coordinate  planned  film  and  printer  plate  or 
cylinder  replacements  with  rule-induced 
replacements.  For  this  reason,  as  the 
compliance  period  increases,  incremental 
printing  effort  may  decline.  Because  printing 
activities  are  specific  to  individual  labels, 
computing  incremental  printing  effort  on  a 
per-label  basis  is  necessary. 

Despite  the  similarity  and  relative 
simplicity  of  line  copy  changes,  companies 
differ  in  incremental  printing  effort.  If 
flexography  or  lithography  printing  is  used, 
many  companies  engrave  new  lettering  onto 
an  existing  printing  plate  to  save  time  and 
resources.  Other  companies  order  new 
printing  plates  regardless  of  how  minor  the 
line  copy  change  may  be,  for  gravure  printing, 
every  label  change  will  result  in  a  new 


cylinder  since  modifying  gravure  cylinders  is 
not  possible. 

Label  inventory  Transition 

The  fifth  activity  category  is  label 
inventory  transition  from  old  to  new  labels. 
The  probability  of  label  inventory  loss  is 
positively  related  to  the  average  label 
inventory  and  inversely  related  to  the 
compliance  period. 

Equipment  Transition 

Equipment  transition  activities  may  involve 
costs  for  companies  that  have  to  scrap,  sell, 
or  modify  equipment  that  they  now  own, 
and/or  purchase  new  equipment  Two  types 
of  equipment  are  potentially  involved,  based 
on  the  nine  interviews.  One  is  labeling 
equipment  that  applies  pre-printed  labels  to 
foiixl  packages.  Some  companies  may  own 
machines,  for  example,  that  can  handle  labels 
up  to  some  maximum  size,  a  size  which  may 
be  inadequate  for  a  nutrition  panel.  Other 
companies  may  have  machines  that  can 
apply  larger  labels  with  nutrition  panels  lo 
their  packages,  but  only  after  some 
modification. 

Another  type  of  equipment  that  may  be 
germane  in  the  cost  analysis  is  analytical 
equipment.  This  includes  equipment  that 
might  be  purchased  to  allow  companies  to  do 
analytical  testing  in  house,  or  at  least  lo 
allow  them  to  maintain  better  quality 
assurance  on  fat,  moisture,  and  protein 
content  so  they  can  reduce  the  risk  of  having 
their  products  out  of  compliance  in  a  less 
expensive  manner  than  contracting  out 
repeat  analytical  tests.  Since  companies 
might  purchase  analytical  equipment  in  order 
to  reduce  costs,  and  since  the  cost  estimates 
derived  in  this  study  are  based  on  full. 
commercial  analytical  testing  prices, 
equipment  purchases  may  represent  cost 
savings  rather  than  incremental  costs. 

B.  Compliance  Cost  Data  From  Compaii} 
Interviews  and  other  Sources 

Most  of  the  nine  companies  provided 
information  that  they  consider  proprietary. 
Examples  include  sales,  employment, 
numbers  of  product  formulations,  numbers  of 
labels,  in-house  analytical  capabilities, 
estimates  of  compliance  costs,  etc.  Partly  to 
ensure  confidentiality,  and  partly  to  ensure 
that  the  cost  estimates  of  this  preliminary 
analysis  do  not  rely  too  heavily  on  the 
responses  of  any  one  company,  the  interview 
data  have  been  averaged  to  compute 
compliance  costs  for  representative  small, 
medium,  and  large  companies. 

Based  on  the  desire  to  extrapolate  the 
interview  cost  results  to  the  population  of 
approximately  8.933  companies,  and  given 
the  sales  data  for  the  companies  interviewed, 
small  companies  have  been  defined  as  those 
with  annual  sales  below  S5  million,  medium 
companies  as  those  with  annual  sales 
between  $5  million  and  $50  million,  and  large 
companies  as  those  with  annual  sales  above 
S50  million. 

The  average  annual  sales  of  processed 
meat  and  poultry  products,  average  company 
employment  the  average  number  of  active 
labels  for  processed  meat  and  poultry 
products,  and  the  average  number  of 
processed  meat  and  poultry  products  of  the 
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small,  medium-,  and  large  companies 
interviewed  by  RTl  for  this  project  are 
presented  in  Table  9. 

Table  9.— Sai£s.  Employment.  Active 
Labels,  and  Products  Of  Inter- 
viewed Companies 


Table  10.— Annual  Sales  Per  Product 
AND  Per  Label  of  Interviewed  Com- 
panies, By  Company  Size  ($) 


Small 
(<$5M) 

Company 

aua 
medium 
(S5M- 
$50M) 

Large 
(^$50M) 

Sates.. 

$2.0M 
23 
43 
39 

$10.4M 
73 
56 
22 

$401  7M 

Employment 

Active  Labels 

Products 

3.133 
772 
335 

Not*:  Company  sales,  employment  active  labels, 
and  products  are  means  of  data  reported  by  three 
small  companies,  ttvee  medium  companies,  and 
three  large  companies  during  interviews  with  RTl. 

Note  that  the  average  sales  of  the  small 
and  medium  companies  are  within  the  ranges 
established  for  these  sizes.  The  average 
annual  sales  of  the  large  companies.  $402 
million,  can  be  placed  in  some  context  by 
noting  that  the  mean  and  median  sales  of  the 
134  companies  reported  in  Meat  Processing 
(]une  1991)  with  annual  sales  in  excess  of  $50 
million  are  $807  million  and  $160  million, 
respectively.  Thus,  the  average  interviewed 
large  company's  annual  sales  are  below  the 
mean  and.  above  the  median. 

The  actual  processed  meat  and  poultry 
sales  of  the  nine  companies  interviewed  vary 
significantly  around  the  mean.  For  example, 
one  of  the  small  companies  has  sales  under 
SI  million  per  year,  and  another  has  sales 
approaching  $5  million.  Interviewed  medium 
company  sales  vary  from  just  over  $5  million 
to  just  under  $50  million.  Interviewed  large 
company  sales  vary  from  just  over  $50  million 
to  nearly  $1  billion.  Also  note  that  sales  of 
several  of  the  companies  interviewed  are 
somewhat  higher  when  fresh  products  are 
included. 

it  is  worth  noting  that  the  average  number 
of  active  labels  (for  processed  meat  and 
poultry  products)  of  medium  companies  is 
only  somewhat  higher  than  that  for  small 
companies,  and  that  the  average  number  of 
product  formulations  is  actually  higher  for 
small  companies  than  for  medium  companies. 
This  is  potentially  significant  as  it  means 
that  sales  per  product  and  sales  per  label  are 
substantially  lower  for  small  companies  than 
for  medium,  as  they  are  lower  for  medium 
companies  than  for  large.  This  in  turn  implies 
that  compliance  costs  per  dollar  of  firm  sales 
may  vary  substantially  by  firm  size. 

Table  10  presents  more  information  on 
these  relationships.  Note  that  the  average 
annual  sales  per  product  for  medium 
companies  are  nearly  10  times  those  of  small 
companies,  and  that  average  annual  sales  per 
product  for  large  companies  are  about  2.5 
times  those  of  medium  companies.  Though 
less  pronounced,  a  similar  relationship  holds 
for  sales  per  label. 


Size  ol  company 

Annual 
sales  per 
product 

Annual 

sales  per 

label 

Small  Companies: 

Minimum 

Means 

Maximum ™. 

Medium  Companies: 

Minimum 

$17,.^■w 

50.128 
90.000 

444.444 
471.212 
500.000 

310.174 
1.199,005 
5,000.000 

$16,667 
45,308 
90,000 

121,951 

Mean „ 

Maximum 

184.024 
244,595 

Large  Companies: 

Minimum _ 

Mean 

Maximum „... 

166,667 

520,294 

2,391,304 

The  balance  of  this  section  presents 
estimated  average  costs  of  the  proposed 
nutrition  labeling  rule  to  small,  medium,  and 
large  companies  interviewed.  The  cost 
estimates  are  primarily  based  on  results  from 
the  nine  company  interviews,  though  price 
quotes  obtained  from  several  independent 
analytical  laboratories  are  also  employed. 
The  average  per-company  costs  of 
administrative  activities,  nutrition  analysis 
activities,  label  printing  transition  activities, 
and  inventory  management  activities  are 
treated  separately  and  then  totaled. 

In  this  analysis,  product  and  label  market 
testing  activities  are  only  discussed 
qualitatively.  With  data  from  a  total  of  only 
nine  companies,  it  is  extremely  speculative  to 
quantify  these  two  cost  categories.  Not  a 
singl<>  medium-sized  company  indicated  that 
it  would  do  any  market  testing  of  new 
formulations  or  labels.  Of  (he  three  small 
companies  interviewed,  two  said  they  would 
not  do  any  market  testing,  and  one  indicated 
they  might,  but  probably  wouldn't  Similarly, 
only  one  of  the  three  large  companies 
indicated  they  might  market  test  reformulated 
products,  and  that  company  would  test  only  a 
share  of  its  formulations  and  then  only  if  they 
reformulated.  Since  the  data  received  suggest 
that  market  testing  would  be  unusual, 
estimates  of  the  costs  are  not  presented  here. 

Analogously,  it  is  extremely  speculative  to 
quantify  costs  of  equipment  transition.  While 
one  medium  company  and  one  large  company 
indicated  they  would  have  to  scrap  or  modify 
labeling  machines,  most  companies  indicated 
that  they  would  neither  scrap  old  equipment 
nor  purchase  new  equipment.  Several 
companies  indicated  that  they  might 
purchase  analytical  equipment  but  it  is  not 
clear  that  these  purchases  would  impose 
incremental  costs  over  and  above  those 
estimated  in  this  analysis.  Consequently, 
equipment  transition  costs  are  not  quantified 
in  this  analysis. 

1.  Administrative  Costs  of  Nutrition  Labeling 

Preliminary  estimates  of  the  administrative 
costs  that  would  be  incurred  by  companies 
bringing  current  products  and  labels  into 
compliance  with  the  proposed  rule  are 
presented  in  Table  11.  Whether  and  how 
administrative  costs  are  related  to  company 
size  in  unclear.  All  companies  except  one 


reported  administrative  costs  of  between 
$2,000  and  $20.00a  A  much  higher  estimate 
was  reported  by  the  largest  company 
interviewed  (sales  approaching  $1  billion). 
On  a  per-label  basis,  administrative  costs 
average  $214  for  small  companies,  $81  for 
medium  companies,  and  $112  for  large 
companies. 

Table  11.— Administrative  Costs  of 
Nutrition  Labeling  To  Interviewed 
Companies  ($/Company) 


Size  of  company 

Administrative 
cost 

Small  Companies: 

Minimum 

$2,000 

Mean . 

MaxinHjm „. 

Medium  Companies: 

Minimum 

Mean „   .. 

Maximum „„„... 

Large  Companies: 

Minimum  ..„„..„ 

Mean 

Maximum  ._.......*. .. 

9.293 

19.200 

2.000 
4.554 
7.500 

9.600 

86.333 

237,900 

All  of  the  estimates  in  Table  11  are  based 
on  responses  by  the  interviewed  companies 
under  instructions  to  assume  that  they  would 
have  a  one-year  (12  month)  period  between 
promulgation  of  the  nutrition  labeling  rule 
and  enforcement  Essentially  all  companies 
maintained  (acknowledged)  that  the 
administrative  cost  of  bringing  current  labels 
into  compliance  would  be  higher  (lower)  if 
they  had  fewer  (more)  than  twelve  months  to 
comply.  One  large  company  estimates  that 
their  administrative  cost  would  be  50  percent 
higher  under  a  6-month  compliance  period 
and  V^  lower  under  a  24-month  compliance 
period,  since  there  would  be  differences  in 
overtime  costs,  opportunities  for 
decisionmakers  to  discuss  labeling  issues 
during  regularly-scheduled  meetings,  etc. 
However,  since  none  of  the  other  eight 
companies  were  able  to  quantify  these  same 
differences,  we  will  not  speculate  on 
additional  costs  or  savings  to  a 
representative  company  or  industry  of  a 
shorter  or  longer  compliance  period. 

2.  Analytical  Testing  Costs  of  Nutrition 
Labeling 

Analytical  testing  costs  incurred  by  a  given 
company  depend  on  the  number  of  products 
the  company  produces,  the  types  of  products 
the  company  produces,  whether  the 
decisionmakers  elect  to  test  for  all 
components  or  only  those  components  not 
already  on  file  (incremental  testing),  and  the 
number  of  tests  per  product  the 
decisionmakers  elect  to  conduct. 

The  range  and  means  of  numbers  of 
products  that  would  have  to  be  analytically 
tested  by  the  nine  companies  interviewed  are 
reported  in  Table  12. 
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reported  administrative  costs  of  between 
$2,000  and  $20.00a  A  much  higher  estimate 
was  reported  by  the  largest  company 
interviewed  (sales  approaching  $1  biHion). 
On  a  per-label  basis,  administrative  costs 
average  $214  for  small  companies.  $81  for 
medium  companies,  and  $112  for  large 
companies. 


Annual 

SuiOS  pvC 


S16.667 
45.308 
90,000 

121.951 
184.024 
244,595 

166,087 
520.294 

2.391.304 


Table  11.— Administrative  Costs  of 
Nutrition  Labeling  To  Interviewed 
Companies  ($/Company) 


Size  o<  company 

Administrative 
cost 

Small  Companies: 

$2,000 

Mean 

Maximum „ 

Minimum 

Mean 

Maximum „...„„„...___ 

Large  Companies: 

9.293 
19.200 

2.000 
4,554 
7.500 

9.600 

Mean 

Maximum ..*. .. 

86.333 
237.900 

All  of  the  estimates  in  Table  11  are  based 
on  responses  by  the  interviewed  companies 
under  instructions  to  assume  that  they  would 
have  a  one-year  (12  month)  period  between 
promulgation  of  the  nutrition  labeling  rule 
and  enforcement.  Essentially  all  companies 
maintained  (acknowledged)  that  the 
administrative  cost  of  bringing  current  labels 
into  compliance  would  be  higher  (lower)  if 
they  had  fewer  (more)  than  twelve  months  to 
comply.  One  large  company  estimates  that 
their  administrative  cost  would  be  50  percent 
higher  under  a  6-month  compliance  period 
and  V^  lower  under  a  24-month  compliance 
period,  since  there  would  be  differences  in 
overtime  costs,  opportunities  for 
decisionmakers  to  discuss  labeling  issues 
during  regularly-scheduled  meetings,  etc. 
However,  since  none  of  the  other  eight 
companies  were  able  to  quantify  these  same 
differences,  we  will  not  speculate  on 
additional  costs  or  savings  to  a 
representative  company  or  industry  of  a 
shorter  or  longer  compliance  period. 

2.  Analytical  Testing  Costs  of  Nutrition 
Labeling 

Analytical  testing  costs  incurred  by  a  given 
company  depend  on  the  number  of  products 
the  company  produces,  the  types  of  products 
the  company  produces,  whether  the 
decisionmakers  elect  to  test  for  all 
components  or  only  those  components  not 
already  on  file  (incremental  testing),  and  the 
number  of  tests  per  product  the 
decisionmakers  elect  to  conduct. 

The  range  and  means  of  numbers  of 
products  that  would  have  to  be  analytically 
tested  by  the  nine  companies  interviewed  are 
reported  in  Table  12. 


Table  12.— Number  of  Products  For- 
mulations To  Be  Tested  at  Inter- 
viEv\/ED  Companies 
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Size  of  company 


Small  Companies: 
Mvwnum.. 


Maximum _. 

Medium  Companies: 

Minimum.. 

Mean.. 

Maximum 

Large  Conipanles: 

Minimum  ...»..m. 

Mean 

Maximum- 


NumtMTOl 

products  to  be 

anaiyticaity  tested 


22 
39 

50 

10 
22 
38 

19 
335 
e06 


Since  the  average  number  of  products  of 
small  firms  is  greater  than  that  of  medium 
firms,  analytical  testing  costs  are  higher  for 
small  Hrms  than  for  medium  firms.  Testing 
costs  an  considerably  higher  though  on 
average  for  large  firms  than  for  small  or 
medium  Firms.  Product  types  also  influence 
analytical  testing  costs.  Analytical  proHle 
costs  essentially  depend  on  the  number  of 
nutrients/components  tested  in  a  sample.  The 
more  components  tested,  the  higher  the  cost 
of  testing.  Under  the  proposed  rule, 
essentially  all  processed  meat  and  poultry 
products  would  have  to  be  tested  for  at  least 
the  following  ten  nutrients/components: 
Total  calories,  Total  fat.  Total  carbohydrates. 
Protein,  Sodium.  Saturated  fat,  Cholesterol, 
Iron,  Calcium,  and  Total  calories  from  fat 

Some  processed  meat  and  poultry  products 
(e.g.  complete  meals  containing  meat  and 
poultry)  would  also  have  to  be  tested  for  one 
or  more  of  the  following:  vitamin  A,  vitamin 
C,  and  dietary  Tiber.  Since  dietary  fiber  will 
be  present  in  significant  amounts  less  often 
than  the  other  components,  the  costs  of  two 
additional  analytical  profiles  have  been 
estimated.  One  is  the  list  of  ten  components 
plus  vitamin  A  and  vitamin  C  (the  "expanded 
test"),  and  the  other  is  the  list  of  these  twelve 
components  plus  dietary  fiber  (the  "complete 
test"). 

For  this  preliminary  analysis,  a  weighted- 
average  analytical  testing  cost  is  computed 
and  applied  to  all  meat  and  poultry  products. 
It  is  assumed  that  50  percent  of  all  products 
will  be  tested  at  the  basic  10-component 
analytical  testing  cost,  that  40  percent  of 
products  will  be  tested  at  the  expanded 
twelve-component  analytical  testing  cosL 
and  that  10  percent  of  products  will  be  tested 
at  the  complete  thirteen-component 
analytical  testing  cost.  Using  the  price 
estimates  of  seven  analytical  testing 
companies,  the  weighted-average  estimate  is 
$368,  as  presented  in  Table  13. 

Table  1 3.— Analytical  Testing  Costs 
($/Sample) 


Range 

Mean 

Total  calories _ ~ 

Total  fat 

Saturated  fat 

Table  13— Analytical  Testing  Costs 
($/Sample)— Continued 


Range 

Mean 

Cholesterol 

Protein 

CartMhydrates     

Sodium _..    . 

Iron _ 

Calcium.._ „. 

Calories  Irom  lat          .~. 

Subtotal 

$206-378 

$304 

Vitamin  A __     _ 

Vitamin  C 

Subtotal 

288-503 

414 

Dietaiy  fiber 

Subtotal 

350-610 

506 

Weighted-Average  Cost  > .. 

368 

'  ($368  =  (0.5  X $304)  + (0.4 y  $41 4) +  (01  < $506)1 
Notae  Esbmates  based  on  informal  price-quotes 
from  seven  companies. 

Of  the  nine  meat  and  poultry  companies 
inter\'iewed.  five  have  essentially  no 
analytical  data  on  file  for  their  formulations, 
while  the  other  four  have  at  least  some 
nutrition  information  on  Rle  for  at  least  some 
of  their  products.  Of  the  four  companies 
interviewed  that  have  some  nutrition 
information  on  file,  three  are  large  and  one  is 
medium.  By  definition,  incremental  nutrition 
testing — the  testing  of  product  samples  only 
for  nutrients/components  not  already 
known — is  not  an  option  for  the  five 
companies  with  no  data  on  file.  Of  the  four 
companies  interviewed  with  some  nutrition 
data  on  file  for  their  products,  two  indicated 
that  they  would  incrementally  test  if  allowed 
to  do  so  under  the  rule.  The  other  two 
companies  reported  that  as  a  matter  of 
company  policy,  they  would  test  new 
samples  for  all  components  rather  than  rely 
on  incremental  testing.  For  purposes  of  this 
preliminary  analysis,  the  assumption  is  that 
no  companies  will  conduct  incremental 
testing  of  products.  This  assumption  may 
tend  to  overestimate  analytical  testing  costs. 

A  fourth  and  very  influential  analytical 
cost  determinant  is  the  number  of  samples  of 
each  product  that  would  be  tested  by  the 
company.  The  proposed  rule  does  not  specify 
the  number  of  analytical  tests  that  would  be 
required  for  each  product  Three  of  the 
companies  interviewed  (one  large,  one 
medium,  and  one  small)  indicated  they 
planned  to  test  one  sample,  or  as  few 
samples  as  allowed  under  the  rule.  One 
(small)  company  indicated  they  would  tf  st 
more  than  four  samples  of  each  product 
before  nutrition  labeling  under  the  rule.  The 
other  five  companies  (two  large,  two  medium, 
and  one  small)  indicated  they  would  test 
three  or  four  samples  (e.g.  quarterly  testing) 
of  each  product. 

Because  the  number  of  tests  performed  per 
product  is  a  very  influential  cost  determinant, 
two  scenarios  are  considered.  One  scenario 
assumes  that  all  companies  in  the  industry 
will  test  all  of  their  products  only  once  prior 
to  label  submittal.  The  single-test  assumption 
may  tend  to  underestimate  analytical  testing 
costs,  somewhat  balancing  the  earlier 
assumption  of  no  incremental  testing. 

The  other  scenario  assumes  th^  companies 
will  perform  as  many  tests  per  product  as 
they  indicated  during  the  interviews.  This 


scenario  is  implemented  by  computing  a 
product-weighted  average  number  of  tests 
per  product  for  small,  medium,  and  large 
companies.  Based  on  the  information 
provided,  small  companies  would  conduct  an 
average  of  4.3  tests  per  product,  medium 
companies  3.4  tests  per  product  and  large 
companies  2.7  tests  per  product. 

Based  on  the  company  interviews,  the 
number  of  tests  that  companies  would 
conduct  per  product  declines  with  increasing 
company  size  because  smaller  companies 
produce  batches  on  a  less  continuous,  more 
periodic  basis  and  are  more  concerned  about 
batch-to-batch  consistency.  All  three  of  the 
small  companies  interviewed  indicated  that 
they  produce  many  of  their  products  on  a 
weekly  basis — or  even  a  monthly  basis — 
rather  than  on  a  continuous  or  daily  basis. 
These  same  companies  expressed  concern 
about  the  consistency  of  the  nutrition  content 
of  their  products  from  batch-to-batch — 
especially  those  that  are  produced  only 
weekly  or  less  frequently.  These  concerns 
prompted  the  smaller  companies  to  indicate 
that  they  would  have  to  lest  products 
frequently. 

Prehminary  estimates  of  per-company 
analytical  testing  costs  under  both  scenarios 
are  presented  in  Table  14. 

Table  14.— Analytical  Testing  Costs 
OF  Nutrition  Labeling  (S/Company) 


Size  of  company 

Single-test 
scenario 

Multi-test 
scenario 

Small  Companies: 

Mimmum.«.». 

$8,280 

$35,604 

Mean — 

14,413 

61.977 

Maximum  „ 

18.400 

79,120 

Medium  Companies: 

Mi.iimum...    

3.680 

12.512 

Mean 

6,096 

27.526 

Maximum..    

13,984 

47.546 

Large  Companies: 

Minimum 

6.902 

18.878 

Mean . 

123.280 

332.856 

Maximum 

296.608 

800.842 

'Assumes  4.3.  3  4,  and  2  7  tests  per  product  for 

small   companies,   medium   companies,   and   large 
companies,  respectivety 

3.  Printing  Transition  Costs 

Printing  costs  incurred  by  any  given         ^ 
company  depend  on  the  number  of  labels  the 
company  has  to  change,  the  types  of  labels 
the  company  has,  and  the  period  of 
compliance. 

L.abel  redesign  (artwork)  and  printing  plate 
modification  or  replacement  is  fairly  label 
specific,  though  one  company  did  indicate 
that  there  arg.some  economies  of  scale  in 
artwork==TTie  more  similar  labels  the     , 
company  has  to  redesign,  the  lower  the 
artwork  cost  per  label  other  things  being 
equal.  Given  any  mix  of  label  types  and 
compliance  period,  the  more  labels  a 
company  has  to  bring  into  compliance  with 
the  rule,  the  greater  the  cost  the  company  will 
incur.  None  of  the  approximately  2,600  labels 
for  processed  meat  and  poultry  products 
manufactured  by  the  nine  companies 
interviewed  during  this  study  currently  have 
nutrition  panels  that  co-nply  with  the 
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proposed  rule.  While  some  of  the  larger 
companies  have  several  labels  with  some 
nutrition  information,  none  have  information 
even  on  the  basic-ten  nutrients/food 
components.  Generally,  the  more  complex  the 
label  design  and  the  greater  the  use  of  colors, 
the  more  expensive  the  artwork  and  plate 
change  costs.  Average  costs  per  label 
increase  with  company  size,  apparently 
because  larger  companies  use  more  complex 
and  colorful  labels  on  their  products. 

Average  label  redesign  and  plate 
changeover  costs  on  a  per-label  basis  are 
reported  in  Table  15. 

Tabi^  15.— Label  Redesign  and  Plate 
Change-Over  Costs  of  Interviewed 
Companies  ($/Label) 


Size  of  company 

Average  cost  per 
Ie2>ei($) 

Small  Companies: 

Mtnimum 

Mean 

Maximum 

Medium  Companies: 

Minimum 

Mean „„ 

Maximum 

Large  Companies: 

Minimum 

Mean 

Maximum 

$168 
234 
275 

200 
1.457 
2.972 

1.053 
2.251 
4.000 

The  period  of  compliance  between 
promulgation  of  the  nutrition  labeling  rule 
and  enforcement  will  also  influence  printing 
costs.  All  companies  change  labels 
occasionally  at  baseline.  Some  companies 
change  some  labels  every  few  months,  while 
other  companies  have  labels  that  have  not 
been  changed  for  several  years.  The  greater 
the  period  of  compliance,  the  better  the 
opportunity  for  a  company  to  coordinate  a 
mandated  nutrition  label  change  with  a 
change  already  planned  at  baseline. 

Ranges  and  model  company  estimates  of 
printing  transition  costs  on  a  per-company 
basis  under  two  compliance  period  scenarios 
are  reported  in  Table  16. 

Table  16.— New  Label  Printing  Costs 
OF  Nutrition  Labeling  (S/Company) 


Size  of  company 

12-month 
penod 

24-month 
period 

Small  Companies: 

Mirvmum 

$5,160 
7.148 
9,408 

4.920 

74.869 

160.488 

26.082 
1.175.700 
3.000.000 

SO 

Mean 

Maximum 

Medium  Companies: 

Minimum „.... 

Mean 

4.632 
8.736 

1.640 

63.909 

160.488 

0 

60.016 

167.006 

Maximum 

Large  Companies: 

Minimum 

Mean 

Maximum 

Mote:  Estimates  reflect  ttie  numtier  of  active 
labels  per  company,  baseline  label  modification  fre- 
Puenoes  reported  by  companies,  and  average  costs 

per  label. 

Each  average  (mean)  estimate  is  based  on 
the  average  number  of  label  per  model 


company,  the  average  cost  per  label  change, 
and  the  compliance  period  in  relation  to  the 
baseline  average  label  redesign  period. 
Twelve-month  per-company  costs  are 
approximately  10.5  times  higher  for  medium 
companies  than  for  small  companies,  and 
about  15.7  times  higher  for  large  companies 
than  for  medium  companies.  Remember  that 
while  larger  companies  may  tend  to  change 
labels  more  frequently  at  baseline  than 
smaller  companies,  larger  companies  have 
more  labels  to  change  and  the  per-label 
transition  cost  is  higher. 

4.  Label  Inventory  Transition  Costs 

Label  inventory  transition  costs  will  be 
incurred  by  companies  that  have  to  discard 
non-compliant  labels  at  change-over  and/or 
pay  higher  prices  per  label  for  smaller  label 
orders  during  the  transition  period.  Label 
inventory  transition  costs  incurred  by  any 
given  company  will  depend  on  the  number  of 
different  labels  the  company  has  in 
inventory,  their  normal  label  inventory 
management  practices,  their  label  t^'pes 
(because  more  complex  labels  are  more 
expensive],  and  the  period  of  compliance. 
The  average  number  of  processed  meat  and 
poultry  labels  used  by  small,  medium,  and 
large  companies  interviewed  by  RTl  are  43. 
56,  and  772,  respectively.  All  nine  companies 
indicated  that  they  normally  carry  months — 
not  years — of  most  of  their  labels  in 
inventory.  The  simple  mean  label  inventory 
time  across  all  companies  is  5.8  months.  This 
perhaps  explains  why  most  of  the  nine 
companies  interviewed  indicated  that  the 
cost  of  inventory  transition  is  not  of  major 
concern  for  them. 

Most  of  the  companies  interviewed 
indicated  that  inventory  losses  would  be 
minor  or  even  nonexistent  under  either  a  12- 
month  or  24-month  compliance  period.  In 
fact,  the  data  they  provided  indicate  that 
inventory  costs  are  the  smallest  component 
of  the  cost  of  the  nutrition  labeling  rule  for 
eight  of  the  nine  companies,  even  assuming  a 
12-month  compliance  period.  Estimated  per- 
company  label  inventory  transition  costs 
under  6-month.  12-month  and  24-month 
compliance  period  scenarios  are  reported  in 
Table  17.  Estimates  for  a  12-month 
compliance  period  range  from  $0  to  $60,000 
per-company,  though  averages  are  under 
$1,000  for  small  and  medium  companies.  The 
12-month  cost  estimates  reported  in  Table  17 
are  those  reported  by  companies  during  the 
RTI  interviews. 

Table  17.— Label  Inventory  Transi- 
tion Costs  of  Nutrition  Labeung 
($/Company) 


Table  17.— Label  Inventory  Transi- 
tion Costs  of  Nutrition  Labeung 
($/Coh«pany) — Continued 


Size  of  company 

6-morrth 

12- 

fnonth 

24- 
month 

S(r.atl  Companies: 

Minimum  ..„ 

Mean 

$0 
1.667 
4000 

0 
1.333 
4,000 

so 
8,^^ 

2.000 

0 
667 

2,000 

SO 
417 

Maximum.. 

Medium 
Companies: 

Minimum 

Mean.._ 

Maximum 

1.000 

0 

333 

1,000 

Size  of  company 

12-^ 
montti 

24- 

Large  Conipanies: 

Minimum 

Mean 

0 

66.667 

120.000 

0 
33.333 
60.000 

0 
16667 

Maximum 

30.000 

All  companies  reported  that  inventory 
transition  costs  would  be  substantially  lower 
under  a  24-month  compliance  period.  The 
large  company  that  estimated  it  would  incur 
a  $80,000  inventory  transition  cost  under  a  12- 
month  compliance  period  also  indicated  that 
its  cost  would  be  "negligible"  under  a  24- 
month  compliance  period.  Most  companies 
found  the  difference  more  difficult  to 
quantify.  In  this  analysis  it  is  assumed  that 
inventory  transition  costs  would  be  SO 
percent  lower  under  a  24-month  compliance 
period  than  under  a  12-month  compliance 
period  and  50  percent  higher  under  a  6-month 
compliance  period. 

5.  Total  Compliance  Costs  ° 

The  total  per-company  compliance  cost 
preliminary  estimates  are  summarized  in 
Table  18.  The  total  cost  is  presented  under 
six  alternative  scenarios:  Combinations  of 
three  compliance  periods  (6-,  12-.  and  24- 
month)  and  two  analytical  testing 
assumptions  (single-  and  multi-test  per 
product). 

Table  18.— Preliminary  Estimates  of 
Company  Compliance  Costs  of  the 
Proposed  Nutrition  Labeling  Regu- 
lation ($/Company) 


Cost  category 

SmaH 

Medium 

Large 

Administrative 

Analytical: 
Single-test 

$9,:ft« 

14,413 
61.977 

8,406 
7.148 
4.632 

1.667 
833 

417 

28.755 

31.687 
33.779 
76.319 
79.251 
81.343 

$4,554 

8.096 
27.526 

60,349 
74,669 
63.909 

1.333 
667 
333 

76.893 

88.186 
94.333 
96.322 

107.617 
113.763 

$86,^^•^ 

123.280 

Multi-test 

332  856 

Printing: 
6-month 

1  733  542 

12-month 

1  175  700 

24-month 

60.016 

Inventory: 
6-month 

66,667 

33.333 

24-month 

16,667 

Total: 
24-month/ 
single 

286296 

12-month/ 
sir>gle 

1.418.646 

6-month/single ... 
24-month/mutti ... 
12-month/mutti... 
6-month/mu»ti 

2.009.822 

495.872 

1.628.222 

2.219.398 

C.  Estimate  of  Population  of  Affected 
Companies 

Preliminary  estimates  of  the  cost  of  the 
proposed  nutrition  labeling  rule  on  a  per- 
company  basis  have  been  presented, 
discussed,  and  qualified  above.  As  explained 
in  Section  A.2.  Overview  of  Methodology,  an 
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Table  17.— Label  Inventory  Transi- 
tion Costs  of  Nutrition  Labeling 
($/CoMPANY) — Ckjntinued 
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24- 
fnontti 


SO 

417 

1.000 


0 

333 

1.000 


Size  of  company 

12-^ 
fnonlh 

24- 
inufitt) 

Large  Compantes: 

Mininuini 

Mean 

Maximum 

0 

66,667 

120,000 

0 
33,333 
60,000 

0 
16,667 
30.000 

All  companies  reported  that  inventory 
transition  costs  would  be  substantially  lower 
under  a  24-nionth  compliance  period.  The 
large  company  that  estimated  it  would  incur 
a  $80,000  inventory  transition  cost  under  a  12- 
month  compliance  period  also  indicated  that 
its  cost  would  be  "negligible"  under  a  24- 
month  compliance  period.  Most  companies 
found  the  difference  more  difficult  to 
quantify.  In  this  analysis  it  is  assumed  that 
inventory  transition  costs  would  be  50 
percent  lower  under  a  24-month  compliance 
period  than  under  a  12-month  compliance 
period  and  50  percent  higher  under  a  6-month 
compliance  period. 

5.  Total  Compliance  Costs  " 

The  total  per-company  compliance  cost 
preliminary  estimates  are  summarized  in 
Table  18.  The  total  cost  is  presented  under 
six  alternative  scenarios:  Combinations  of 
three  compliance  periods  (6-,  12-,  and  24- 
month)  and  two  analytical  testing 
assumptions  (single-  and  multi-test  per 
product). 

Table  18.— Preuminary  Estimates  of 
Company  Compliance  Costs  of  the 
Proposed  Nutrition  Labeung  Regu- 
lation ($/Company) 


Cost  category 

Small 

Medium 

Large 

Administrative 

Analytical: 
Single-test  . 

$9,293 

14,413 
61.977 

8.406 
7.148 
4,63? 

1,667 
833 
417 

28.755 

31.687 
33.779 
76.319 
79,251 
81.343 

$4,554 

8.096 
27.526 

80.349 
74,869 
63.909 

1.333 
667 
333 

76.893 

88.186 

94.333 

96.322 

107.617 

113.763 

$86,333 
123  280 

Multi-test 

332  856 

Printing: 
6-montti 

1  733  542 

12-month 

1  175  700 

24-month 

60  016 

Inventory: 
6-month 

66.667 

33.333 

24-month. 
Total: 
24-month/ 
single 

16,667 
286  296 

12-month/ 
single 

1.418  646 

6-month/single ... 
24-month/motti ... 
12-month/multi... 
6-month/multi 

2.009.822 

495.872 

1.628.222 

2.219,398 

C.  Estimate  of  Population  of  Affected 
Companies 

Preliminary  estimates  of  the  cost  of  the 
proposed  nutrition  labeling  rule  on  a  per- 
company  basis  have  been  presented, 
discussed,  and  qualified  above.  As  explained 
in  Section  A.2,  Overview  of  Methodology,  an 


estimate  of  the  number  of  affected  small, 
medium,  and  large  processed  meat  and 
poultry  companies  is  also  required  to 
estimate  the  industry  cost.  The  methodology 
and  results  of  a  preliminary  estimation  of 
company  counts  is  the  topic  of  this  section. 

Based  on  the  results  of  the  nine  company 
interviews,  large  companies  are  defined  to  be 
those  with  $50  million  or  more  in  annual 
sales:  medium  companies  are  those  with 
annual  sales  between  S5  million  and  $50 
million:  and  small  companies  are  those  with 
annual  sales  under  $5  million. 

Using  several  data  sources — FSISs 
estimate  of  9.503  meat  and  poultry 
establishments.  Census  data  cross-tabulating 
sales  and  establishments  with  employment 
and  Meat  Processing's  list  of  the  top  200 
Meatpackers.  Processors,  and  Poultry 
Companies — the  number  of  small,  medium, 
and  large  companies  in  the  industry  have 
been  estimated. 

Estimating  the  number  of  large  companies 
is  relatively  straightforward.  Meal  Processing 
magazine  publishes  a  list  of  the  top  200  meat 
and  poultry  companies  ranked  by  sales. 
According  to  this  list  there  are  134  large 
companies — companies  with  $50  million  or 
more  in  sales.  The  number  of  medium  and 
small  companies  cannot  be  estimated  from 
this  list  alone.  FSIS  data  facilitates  the 
calculation  of  the  number  of  small  and 
medium  companies. 

FSIS  data  shows  there  are  approximately 
9.503  federally-  and  state-regulated 
establishments.  The  top  200  list  states  that 
the  134  large  companies  (with  annual  sales  in 
excess  of  $50  million)  own  690 
establishments.  Subtracting  these  690 
establishments  from  the  total  of  9.503  leaves 
8,813  as  the  total  number  of  establishments 
owned  by  small  and  medium  companies.  The 
top  200  list  also  states  that  the  66  largest 
medium  companies  (the  bottom  66  companies 
on  the  top  200  list)  have  a  total  of  80 
establishments,  or  approximately  1.2 
establishments  per  company.  Assuming  that 
the  ratio  of  all  other  companies  to 
establishments  is  1  to  1.  there  are  8.733 
(8.813-80)  more  mediam  and  small 
companies  besides  the  66  previously 
mentioned  medium  companies.  Thus,  there 
are  134  large  companies  and  8.799  (66+8.733) 
medium  and  small  companies. 

It  is  now  necessary  to  rely  on  another  data 
source  to  estimate  how  many  of  these  8.799 
companies  are  small  and  how  many  are 
medium.  The  1987  Census  of  Manufacturers 
and  Census  of  Wholesale  Trade  Industry 
Series  provides  data  on  the  size  distribution 
of  facilities  in  the  most  important  industries 
that  produce  processed  meat  and  poultry 
products.  By  assuming  that  small  facilities 
(those  with  under  $5  million  in  annual  sales) 
are  owned  by  single-facility  companies,  the 
size  distribution  of  small  and  medium 
facilities  indicates  the  size  distribution  of 
small  and  medium  companies. 

Using  the  1987  Census  data  for  eight  four- 
digit  Standard  Industrial  Classification 
industries  (Meat  Packing.  Sausages  and 
Other  Prepared  Meats.  Poultry  Slaughtering 
and  Processing.  Canned  Specialties.  Frozen 
Specialties.  Food  Preparations  not  elsewhere 


classified.  Poultry  and  Poultry  Products 
Wholesale  Trade  and  Meat  and  Meat 
Products  Wholesale  Trade),  there  are 
approximately  2.2  small  facilities  per  medium 
facility. 

Applying  this  ratio  and  combining  the 
results  with  the  previous  estimates  that  there 
are  134  large  and  66  medium  companies  with 
multiple  establishments,  there  are  an 
estimated  134  large  companies.  2.933  medium 
companies,  and  5.866  small  companies  that 
collectively  own  the  estimated  total  of  9.503 
meat  and  poultry  establishments. 

D.  Preliminary  Estimates  of  Compliance 
Costs 

Preliminary  estimates  of  the  one-time 
compliance  costs  of  the  proposed  nutrition 
labeling  rule  are  derived  by  multiplying 
average  small,  medium  and  large  company 
preliminary  cost  estimates  (from  Section  B) 
by  preliminary  estimates  of  the  total  number 
of  processed  meat  and  poultry  products 
companies  of  each  size  (from  Section  C). 

The  dependence  of  these  estimates  on  the 
data  collected  from  a  small,  non-random 
sample  of  meat  and  poultry  products 
companies  can  not  be  overemphasized. 
Administrative,  analytical,  printing 
transition,  and  inventory  transition  costs  of 
the  rule  are  apparently  highly  dependent  on 
the  number  of  products  and  labels  affected 
by  the  proposed  rule.  If  the  estimated 
numbers  of  affected  products  and  labels  for 
small,  medium,  and  large  companies  are 
significantly  greater  or  lesser  than  the  actual 
numbers  of  products  and  labels  at  small, 
medium,  and  large  companies  in  the  industry', 
the  preliminary  cost  estimates  presented  in 
this  Chapter  are  biased  accordingly. 

Using  the  estimates  of  average  numbers  of 
labels  per  company  given  in  Table  9.  and  the 
estimates  given  in  Section  C  of  the  numbers 
of  small,  medium,  and  large  companies  in  the 
industry,  there  are  an  estimated  519.934 
affected  labels.  FSIS  believes  that  this 
estimate  is  more  likely  to  be  high  than  low. 
primarily  because  the  estimate  is  based  on 
the  assumption  that  all  State  plants  have  the 
same  number  of  labels  as  the  average  of  the 
three  small  firms  that  were  interviewed.  In 
the  analysis,  the  3.376  State  plants  account 
for  145.166  labels,  an  average  of  43  per  plant 
The  federally-inspected  plants  account  for 
374.766  labels. 

Computing  industry  sales  and  products  in 
an  analogous  manner,  there  are  about  338.190 
affected  products.  Assuming  a  total  of  8.933 
meat  and  poultry  products  companies,  there 
is  an  average  of  38  products  per  company.  It 
is  difficult  to  know  whether  this  estimate  is 
high  or  low  based  on  the  available  data. 

Preliminary  estimates  of  the  one-time 
industry  cost  of  the  proposed  rule  are 
presented  in  Table  19.  Estimates  range  from 
$433  million  (under  the  24-month  compliance 
period/single  analytical  test  per  product 
scenario)  to  $1,108  million  (under  the  6-month 


compliance  period/multiple  analytical  test 
per  product  scenario). 

Table  19.— Preliminary  One-Time  In- 
dustry Cost  Estimates  of  the  Pro- 
posed Nutrition  Labeling  Rule  (S 
Million) 


Cost  scenano 

24-month,  single  test 

S433M 

12-month,  single  lesl~ 

6-month,  single  test 

635M 

744M 

24-month,  multi-test 

12-month,  multi-test 

6-month,  multi-test... 

797M 
990M 

i.ioeM 

Note:  Cost  estin^tes  ir>clude  administrative  costs, 
analytical  testing  costs,  lat>el  pnnting  transition 
costs,  and  inventory  transition  costs  Cost  estimates 
do  not  HKlude  costs  of  market  testing  retormulated 
products  or  re-designed  latjels,  nor  do  they  include 
costs  ol  scrapping,  modrfying  or  purchgsifig  equip- 
meni 

Printing  and  label  inventory  transition 
costs  are  assumed  to  be  one-time  expenses. 
While  administrative  costs  of  the  rule  may  be 
incurred  by  affected  companies  into  the 
future,  analytical  testing  costs  are  assumed  to 
be  the  major  recurring  expense. 

Recurring  analytical  testing  expenses  that 
would  be  incurred  by  now-operating 
processed  meat  and  poultry  companies  are 
estimated  to  be  $535  million  annually.  This 
preliminary  estimate  assumes  that  338.190 
processed  meat  and  poultry  products  will 
continue  to  be  manufactured  in  the  20  years 
following  enforcement  of  the  proposed  rule. 
FSIS  anticipates  that  as  time  passes  and 
companies  gain  confidence  that  their  labels 
are  within  compliance  tolerances,  producers 
will  test  products,  on  average,  once  every 
two  years.  FSIS  also  estimates  that 
approximately  40  percent  of  processed  meat 
and  poultry  labels  contain  substantive 
nutrition  information  on  their  labels.  The 
agency  thus  believes  that  while  it  is 
appropriate  to  assume  that  all  products  are 
subject  to  full  tests  during  the  compliance 
period,  it  is  also  reasonable  to  assume  that 
the  recurring  20-year  analytical  testing  costs 
attributable  to  the  proposed  rule  are  only  the 
incremental  testing  costs  for  those  nutrients 
and  food  components  that  would  not  be 
analyzed  at  baseline. 

Assuming  that  SO  percent  of  all  products 
are  un-tested  each  year,  that  30  percent  of  all 
products  are  tested  for  all  nutrients  each 
year,  and  that  20  percent  are  incrementally 
tested  each  year  for  cholesterol,  saturated  fat 
and  calories  from  fat  the  weighted-average 
analytical  cost  per  product  is  $127. 

The  recurring  analytical  testing  cost  of  the 
proposed  rule  is  $43  million  per  year.  The 
present  value  of  20  years  of  recurring 
analytical  costs  assuming  a  5-percent 
discount  rate  is  $535  million. 

Preliminary  estimates  of  the  total  present- 
value  cost  of  the  proposed  rule  are  presented 
in  Table  20. 
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Table  20.— Prelimiharv  Present- 
Value  Industry  Cost  Estimates  of 
THE  Proposed  Nutrition  Labeung 
Rule  (SMiluon) 


Cost  9C6nflrto 


24-montfi.  smgte  lest. 
12-monm,  single  test . 
6-flwnth,  swigte  test.. 
24-montti.  muttvlesl . 
12-inonth.  mum-test. 
6-fnofith,  mutti-test.... 


1.170M 
1.279M 
1.332M 
1,534X1 
1.643M 


Note:  Includes  both  one-Ome  cofnpKance  cost  and 
ive-perceni  (fcscoun<e<1  presenl-value  o(  20  years  o< 
recumng  analyticdl  tesling  costs. 

Estimates  range  from  $966  milliun  to  $1,643 
million,  depending  on  the  scenario.  The 
simple  levelized  annual  cost  over  a  22-year 
period  [assuming  a  24-monih  compliance 
period)  is  between  $44  million  (assuming  the 
single-test  scenario)  and  $60.5  million 
(assuming  the  multi-test  scenario).  The  simple 
levelized  annual  cost  over  a  21-year  period 
(assuming  a  12-month  compliance  period)  is 
between  $55.7  million  and  $73  million. 

V.  impact  of  Costs 

A.  Methodology 

The  previous  chapter  developed  a 
preliminary  estimate  for  the  cost  of 
compliance,  i.e.,  the  costs  incurred  by  meat 
and  poultry  firms  to  comply  with  the 
proposed  rule  over  a  20-year  period 
Economic  impact  differs  from  cost  of 
compliance  in  that  the  economic  impact 
analysis  attempts  to  answer  questions  like: 

•  Will  meat  and  poultry  processors  be  able 
to  pass  costs  onto  consumers  ia  terms  of 
hi^er  prices? 

•  Will  processors  have  to  absorb  some  or 
all  of  the  costs  out  of  existing  profits? 

•  Will  the  costs  cause  some  firms  to  go  out 
of  business? 

•  Will  small  businesses  bear  a 
disproportionate  amount  of  the  cost  burden? 

•  How  many  jobs  could  be  lost  because  of 
businesses  forced  to  close? 

The  following  economic  analysis  examines 
impacts  under  two  scenarios.  The  first  is  that 
ail  costs  are  passed  on  to  consumers  and  the 
second  is  that  all  of  the  costs  must  be 
absorbed.  These  assumptions  cover  both 


extremes  recognizing  that  the  actual  impact 
would  be  somewhere  in  between.  Economic 
impact  could  also  include  demand  reduction 
or  shifts  in  consumer  preference  among 
products  if  cost  increases  are  sufriciently 
large.  This  type  of  analysis  is  beyond  the 
scope  of  this  preliminary  impact  analysis. 

B.  Costs  Assumed  To  Raise  Prices 

The  cost  analysis  In  Chapter  IV  includes 
several  scenarios  with  different  estimates  of 
up-front,  one-time  costs  and  different 
recurring  costs.  This  analysis  uses  the  one- 
time cost  of  $635  million  for  the  scenario  that 
provides  a  12-monlh  compliance  period  and 
assumes  that  on  the  average  each  product 
will  undergo  a  complete  nutrition  analysis  at 
a  cost  of  ^68  per  product.  The  nondiscounted 
recurring  costs  would  be  $43  million  per  year 
for  laboratory  analysis. 

Based  on  the  1990  population  census  of 
252.8  million,  the  one-time,  nonrecurring  cost 
of  $635  million  equates  to  approximately 
$2.50  per  person  or  $6.90  per  household. 
Subtracting  out  infants  under  5  years  and 
vegetarians,  the  cost  per  meat  and  poultry 
consumer  is  approximately  $2.80. 

The  most  recent  data"  on  food 
expenditures  show  that  the  average  urban 
household  spent  $1335  per  person  on  food  in 
1988.  The  average  rural  household  spent 
$1,178  on  food  per  person  in  1988.  The 
average  number  of  individuals  per  household 
is  2.75  based  on  the  1990  Census.  The  total 
number  of  households  was  91,947,410.^°  The 
per  household  cost  of  $6.90  represents 
approximately  0.19  percent  of  an  average 
urban  household  food  bill  of  $3,671  ($1,335  X 
2.75]  and  0.21  percent  of  an  average  rural 
household  food  bill  of  $3,240  per  year. 

The  annual  recurring  analytical  costs  of  $43 
represent  approximately  $.50  per  household. 
This  amount  is  negligible  (.01  percent)  of  an 
annual  household  food  bill.  None  of  the 
above  calculations  assume  a  wholesale  or 
retail  market  because  additional  profits  due 
to  fixed  markups  are  not  costs  of  the 
proposed  regulations. 

C.  Costs  Absorbed  By  Companies 

This  section  assumes  that  a  one-time, 
nonrecurring  cost  of  $635  million  and  an 
annual  recurring  cost  of  $43  million  would  be 
absorbed  by  the  companies  that  manufacture 
and  distribute  to  retail  stores  consumer-sized 
packages  of  processed  meat  and  poultry 


products.  To  help  place  these  aggregate  costs 
in  perspective,  this  section  develops  an 
average  annual  cost  per  pound  of  production 
for  diflei-ent  sizes  of  companies.  To  devflop 
the  average  annual  cost,  the  one-time, 
nonrecurring  costs  are  annualized  over  a  20- 
year  period. 

The  analysis  assumes  that  a  maximum  of 
9,.')03  domp^tic  establishments  will  be 
affected  by  the  proposed  rule.  This  figure  is 
the  sum  of  federally-inspected  processing 
plants  and  State-inspected  plants.  As  of 
September  3a  1990.  FSIS  had  6.127 
establishments  processing  under  FederdI 
inspection.  At  the  same  time,  there  were  3,376 
State-inspected  plants.  Most,  but  not  all,  of 
the  total  9,503  establishments  produce 
consumer-sized  processed  products  for  sale 
in  retail  stores.  Without  an  estimate  of  the 
number  of  establishments  producing  only 
fresh  product,  or  only  product  for  further 
processing,  the  analysis  assumes  all  9,503 
establishments  would  be  affected.  As 
described  previously,  the  9,503 
establishments  were  converted  into  8.933 
small,  medium,  and  large  companies.  The 
average  one-time  and  average  recurring  costs 
by  company  size  are  shown  in  Table  21. 

Table  21.— Average  Cost  By  COMPArw 
Size 


Annual  sates 
pfocessed 
products 

Number 

ot 
compa- 
nies 

Average 
one-lime 
nomecuf- 
nngcost 

Average 

annual 

reojrriog 

cost 

Less  than  $5 

Million J 

5,866 

2.933 

134 

$31,687 

86.186 

1.416.646 

$4  953 

$510  $60 

MtRion J 

2,794 

More  than  VSO 

Million 

42.545 

FSIS  collects  data  on  the  total  number  of 
pounds  of  finished  meat  and  poultry  products 
prepared  at  each  official  establishment.  This 
data  includes  both  fresh  and  processed 
products.  Assuming  that  all  the  small 
companies  are  single  establishment 
companies,  it  was  possible  to  develop  cinnual 
costs  per  pound  for  the  small  companies  as 
shown  in  Table  22.  The  nonrecurring  costs 
are  annualized  over  20  years  to  correspond  to 
the  timeframe  for  benefits. 


Table  22.— Average  Annual  Cost  Per  Pouiwd  of  Product 

[SmaN  companiesl 


3.376  Slate  Planu _ 

Smallest  1.000  FedoraUy-lnspected  Plants.. 
Next  1,000  Larger  Fedeiatty-lnspecJed  Ptertti. 


Average 

annual 

production  of 

Average 

trest)and 

annual 

processed 

recumng  cost 

meat  and 

per  pound 

poultry 

products 

24,000 

$.21 

32.000 

.16 

174,000 

J03 

Annualized 
flvefciQe 

nonrecurring 
coet  per 
pound  ' 


t.16 
.12 
.02 


Totaf  anpoat 

average  cost 

per  pound 


$37 
.05 


'•  Food  Spendi.-ig  In  American  HousehoMs.  1980- 
88.  David  Smallwood  and  others.  USDA.  ERS. 
Stalislical  Bulletin  Number  824,  May  1991. 


"  Current  PopuUlton  Report  Serte*  P2a  Numtwr 
447.  March  1989-1990.  Bureau  of  the  Census, 
Department  of  Commerce. 
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products.  To  help  place  these  aggreg.ite  costs 
in  perspective,  this  section  develops  an 
average  annual  cost  per  pound  of  production 
for  diflei-ent  sizes  of  companies.  To  devplop 
the  average  annual  cost,  the  one-time, 
nonrecurring  costs  are  annualized  over  a  20- 
year  period. 

The  analysis  assumes  that  a  maximum  of 
9,.')03  domestic  establishments  will  be 
affected  by  the  proposed  rule.  This  figure  is 
the  sum  of  federally-inspected  processing 
plants  and  State-inspected  plants.  As  of 
September  3a  1990,  FSIS  had  6.127 
establishments  processing  under  Federal 
inspection.  At  the  same  time,  there  were  3,376 
State-inspected  plants.  Mo^t.  but  not  all,  of 
the  total  9.S03  establishments  produce 
consumer-sized  processed  products  for  sale 
in  retail  stores.  Without  an  estimate  of  the 
number  of  establishments  producing  only 
fresh  product,  or  only  product  for  further 
processing,  the  analysis  assumes  all  9,503 
establishments  would  be  affected.  As 
described  previously,  the  9,503 
establishments  were  converted  into  8.933 
small,  medium,  and  large  companies.  The 
average  one-time  and  average  recurring  costs 
by  company  size  are  shown  in  Table  21. 

lABti  21.— Average  Cost  By  COMP^m 
Size 


processed 
products 

Number 

o( 
compa- 
nies 

Average 
one-time 
nonrecur- 
nngcoel 

Average 

annual 

recurring 

cost 

Less  than  $5 
MiHIon 

5.866 

2.933 

134 

$31,687 

88.186 

1.416.646 

$4  953 

$5  to  $50 

Kmon J 

2,794 

More  than  S.'iO 
Million 

42.545 

FSIS  collects  data  on  the  total  number  of 
pounds  of  finished  meat  and  poultry  products 
prepared  at  each  official  establishment.  This 
data  includes  both  fresh  and  processed 
products.  Assuming  that  all  the  small 
companies  are  single  establishment 
companies,  it  was  possible  to  develop  annual 
costs  per  pound  for  the  small  companies  as 
shown  in  Table  22.  The  nonrecurring  costs 
are  annualized  over  20  years  to  correspond  to 
the  timeframe  for  benefits. 
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Tabi£  22.— Average  Annual  Cost  Per  Poumd  of  Product— Continued 

(Small  companies] 


Next  500  larger  Federally-Inspected  Plants . 


Average 

annual 

production  of 

fresh  and 

processed 

meat  and 

pwAry 
products 


400,000 


Average 

annual 

recurring  cost 

per  pound 


.01 


Artnuakzed 

■  average 

nonfecumng 

cost  par 

pound  * 


.01 


Total  annual 

average  cost 

per  pourx) 


02 


■  A  10  percent  cost  ot  capital  was  used,  rather  than  the  5  percent  discount  rate  because  financing  ttie  up-frortt  costs  is  a  cost  of  capital  The  social  discount ,rate 
used  to  convert  twth  costs  and  benefits  to  present  value  for  comparison  purposes  would  underestimate  ttie  artnual  costs. 


The  average  annual  costs  shoMrn  in  Table 
22  are  for  nutrition  labeling  on  processed 
products  while  the  production  includes  both 
fresh  and  processed  products.  In  this 
analysis,  companies  have  been  categorized 
as  small  based  on  their  sales  or  production  of 
processed  products.  The  totals  could  include 
some  large  firms  where  only  a  small  portion 
af  their  business  applies  here. 

The  annual  costs  per  pound  in  Table  22 
would  indicate  that  many  small  companies 
would  not  be  able  to  recover  all  cost 
increases  immediately.  One  does  not  need  a 
sophisticated  model  to  conclude  that  many 
small  Firms  would  not  be  able  to  add  either 
$.28  or  $.37  per  pound  to  the  wholesale  prices 
they  receive  for  their  products.  Thus,  many 
small  companies  will  have  to  absorb  some 
costs  out  of  existing  profits. 

Average  production  of  processed  products 
was  also  estimated  for^rge  and  medium 
companies.  Average  annual  production  for 
large  companies  was  estimated  at  80  million 
pounds,  a  Figure  heavily  influenced  by 
packing  Firms  that  ship  large  volumes  of 
boxed  beef.  The  average  annual  production 
for  medium  companies  was  estimated  at  4 
million  pounds.  The  annual  cost  per  pound 
for  these  companies  is  minimal. 

Estimates  of  the  number  of  companies  that 
could  potentially  go  out  of  business  would 
require  an  analysis  of  costs,  proFits,  and 
business  alternatives  including  changes  in 
products  produced.  A  detailed  analysis  of  the 
impact  on  proFitability  and  estimates  of  the 
number  of  Firms  that  could  go  out  of  business 
is  beyond  the  scope  of  this  preliminary 
analysis.  In  general,  the  food  processing 
industry  is  characterized  as  being  very 
competitive  with  relatively  low  proFit 
margins.  This  would  support  a  conclusion 
that  many  companies  would  not  be  able  to 
recover  cost  increases  immediately. 

While  low  proFit  margins  may  be 
characteristic  of  food  processing  in  general, 
the  USDA-regulated  meat  and  poultry 
industry  is  actually  a  group  of  industries  with 
varying  profit  structures.  From  1980  to  1985, 
the  sausage  and  prepared  meat  industry 
reported  an  annual  return  on  sales  of  from  2.0 
to  2.7  percent.*'  A  1981  study  "  of  the  frozen 


"  Industry  Norms  and  Key  Business  Ratios, 
annual,  reports.  Dun  &  Bradstreet  Credit  Services. 

"  Economics  Analysis  of  Using  Cheese  or 
Cheese-like  Substances  in  Frozen  Meat  or  Sausage 
Pizza,  report  to  the  Food  Safety  and  Quality  Service. 
USOA.  Arthur  D.  Little.  Inc.,  March  19B1. 


pizza  industry  estimated  proFit  before  taxes 
at  16  percent.  These  findings  would  indicate 
that  the  short-term  economic  impact  will  var>' 
greatly  depending  on  both  the  size  of 
company  and  the  products  produced.  The 
impact  will  also  be  highly  dependent  on 
alternative  data  sources  for  nutrition 
information  that  could  substantially  lower 
analytical  costs  for  many  firms.  Some  firms 
have  also  indicated  that  they  would  simply 
eliminate  low  volume,  marginal  products  to 
lower  their  costs. 

This  discussion  of  impact  also  recognizes 
that  meat  and  poultry  processing  is  a  rapidly 
changing  industry  where  many  Firms  enter 
and  leave  the  industry  each  year.  Because 
FSIS  issues  a  grant  of  inspection  before  an 
official  establishment  can  operate,  the ' 
Agency  has  an  accurate  count  on  the  number 
of  new  plants  and  withdrawals.  Table  23 
shows  the  changes  from  FY  1988  to  FY  1990. 

Table  23.— Grants  and  Withdrawals 


FY 

Number  ot 
issued 

Number  Of    1   ^^l^f?^' 
wrthdrawalsj     Xo.^ 

1988 

1989 

1990 

370 
420 

335 

635 
582 
500 

919 
866 
769 

Note:  Tl>e  figures  in  Table  22  apply  to  the  6.127 
Federally-irfspected  establishments,  not  trie  3.376 
State  plants. 

The  Agency  does  not  collect  data  on  the 
reason  for  withdrawal.  The  rates  of 
withdrawal  are  significantly  higher  than  the 
business  failure  rates  shown  in  Table  24. 

Table  24.— Business  Failures  For 
Meat  and  Poultry  Industries 

[Rate  Per  10,000] 


Year 

SIC  node 
2011 

SIC  code 
2013 

SIC  code 
2015 

1985 

1986 

116 
158 

82 
112 
103 

90 

174 
86 

104 

115 
67 

123 

337 
305 

1987 

160 

1988 

59 

1989 

120 

1990 

105 

Source:  The  Dun  &  Bradstreet  Corporation.  Eco- 
nomic Analysis  Department.  Code  20 11:  Meat  Pack- 
ing Plants.  Code  2013:  Sausages  and  Other  Pre- 
pared Meats.  Code  2015:  Poultry  Slaughtenng  and 
Processing. 


D.  Differential  Impact  On  Small  Companies 

The  costs  for  the  proposed  rule  are  not 
necessarily  proportional  for  large  and  small 
companies.  For  the  companies  interviewed, 
the  cost  analysis  found  that  the  average 
number  of  active  labels  of  medium  companies 
is  only  somewhat  higher  than  that  for  small 
companies,  and  that  the  average  number  of 
product  formulations  is  actually  higher  for 
small  companies  than  for  medium  companies. 
Thus,  the  resulting  cost  estimates  will  not  be 
proportional  to  size.  An  earlier  study  by  FSIS 
on  the  frozen  pizza  industry  referred  to  above 
had  observed  similar  Finding.  This  is.  small 
companies  have  more  varieties  and  sizes  of 
frozen  pizza,  on  average,  than  large 
companies  distributing  national  brands. 

In  determining  the  impact  of  the  proposed 
rule,  the  important  variable  is  the  sales 
volume  per  product  or  average  sales  volume 
for  each  formulation.  Higher  sales  per 
formulation  will  provide  a  broader  sales  base 
over  which  to  spread  the  initial  company 
costs.  Thus,  a  small  firm  with  larger  sales  of  a 
few  products  may  be  less  affected  than  a 
larger  company  with  many  product 
formulations. 

£.  Impact  on  Trade 

In  1990,  processed  meat  and  poultry- 
products  represented  approximately  17 
percent  of  the  2.6  billion  pounds  of  meat  and 
poultry  imports.  Out  of  a  total  of  1.370 
authorized  plants,  243  plants  in  24  countries 
exported  processed  products  into  the  United 
States.  Canada  accounted  for  the  largest 
number  with  96  plants.  FSIS  estimates  that 
less  than  5  percent  of  imported  processed 
products  are  currently  nutrition  labeled. 

There  are  approximately  12.000  labels 
approved  for  imported  products.  Chapter  fV 
(Table  19)  estimated  the  nonrecurring  costs  of 
modifying  520.000  labels  within  12  months  at 
$635  million,  or  approximately  $1,220  per 
label.  Applying  the  average  domestic  cost  to 
12.000  labels  results  in  an  estimated  cost  of 
$14.6  million,  an  average  of  $80,000  per  plant 
($14.6  million  divided  by  243). 

The  annual  recurring  cost  of  $43  million 
represents  approximately  $127  per  product  or 
$83  per  label.  Applying  the  per  label  cost  to 
12,000  labels  results  in  an  annual  non- 
discounted,  recurring  cost  of  approximately 
$1  million  or  approximately  $4,100  for  each 
plant  exporting  processed  products  into  the 
United  States. 
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VI.  Takings  Analysis 

A  rule  that  requires  companies  to  revise 
product  labels  has  "takings  implications"  as 
defined  under  Executive  Order  12630.  Label 
inventories  are  private  property.  Inventories 
that  are  not  exhausted  by  an  effective  date 
become  non-compliant  labels  that  would  be 
essentially  worthless  and  presumably 
discarded. 

Executive  Order  12630  requires  that  before 
taking  private  property  for  the  protection  of 
public  health,  the  Department  consider  (1)  the 
risk  created  by  the  property  and  (2)  the 
potential  cost  to  the  gdveminent  in  the  event 
that  a  court  later  determines  that  the  action 
constituted  a  taking. 


In  this  ruiemaking.  the  relative  public 
health  risks  and  potential  costs  are  both 
relatively  small.  The  non-compliant  labels 
represent  a  risk  in  that  consumers  would 
consume  unknown  levels  of  fat  and 
cholesterol  which  could  be  higher  than 
intended  or  perceived.  Given  the 
uncertainties  concerning  diet  and  health  and 
the  timeframes  over  which  diet  is  expected  to 
affect  health,  the  unused  inventories  present 
a  relatively  small  risk. 

At  the  same  time,  the  potential  costs  are 
relatively  small.  Based  on  Table  17  in 
Chapter  IV,  the  label  inventory  transition 
costs  for  labels  that  would  not  be  used  before 
a  6-month  compliance  date  would  be  $22.6 


million.  Similar  costs  for  a  12-month 
oompli  'n.o  period  would  be  $11.3  million. 

Exis  iiig  Jepartmenlal  guidance 
reconi.-r.e  '^.Is  considering  feasible  alternatives 
to  the  piiposed  action  which  would  reduce 
the  iiTtf.ir'  upon  private  property.  The  costs 
assoi  i.r  I .!  with  unused  label  inventory  could 
be  redi"  •■•i  iiy  allowing  fi-ins  to  either  (1)  use 
all  existi  ig  label  inventory  that  was  procured 
prior  to  the  proposal  date,  or  (2)  use  existing 
inventory  that  includes  some  nutrition 
information. 
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million.  Similar  costs  for  a  12-month 
contpli  -n.i'  period  would  be  $11.3  million. 

Rxis  iiig  Jepartmenldl  guidance 
reconi.-,,e  '^.Is  considering  feasible  alternaiives 
to  the  pi.iposed  action  which  would  reduce 
the  im[.-.i:'  upon  private  property.  The  costs 
assoi  i.-'t,'!  with  unused  label  inventory  could 
be  redt"  •',!  ijy  allowing  firms  to  either  (1)  use 
all  existi  ig  label  inventory  that  was  procured 
prior  to  the  proposal  date,  or  (2)  use  existing 
inventory  that  includes  some  nutrition 
information. 
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Part  III 

Department  of 
Health  and  Human 
Services     

Food  and  Drug  Administration 

21  CFR  Part  101,  et  al. 
Food  Labeling;  General  Provisions; 
Nutrition  Labeling;  Nutrient  Content 
Claims;  Health  Claims;  ingredient 
Labeling:  State  and  Local  Requirements; 
and  Exemptions;  Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  101 

I  Docket  Nos.  90N-0134^MKI  90N-O1351 
RIN  0905-ADO8  V^ 

Food  Lat)eling;  ReferenciK>aily 
Intakes  and  Daily  Reference  Values; 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
document  to  supplement,  and  to 
republish  in  modifled  form,  its  proposals 
entitled  "Food  Labeling:  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision"  (55  FR  29487. 
July  19, 1990)  and  "Food  Labeling; 
Reference  Daily  Intakes  and  Daily 
Reference  Values"  (55  FR  29476,  July  19, 
1990).  In  those  documents,  the  agency 
proposed  to  amend  its  food  labeling 
regulations  to  require  nutrition  labeling 
on  most  foods  that  are  meaningful 
sources  of  nutrients,  to  revise  the  list  of 
required  nutrients  and  food  components 
and  the  conditions  for  declaring  them  in 
nutrition  labeling,  and  to  establish  up-to- 
date  reference  standards  for  those 
nutrients  and  food  components.  FDA  is 
now  modifying  those  proposals  and 
responding  to  the  recent  enactment  of 
the  Nutrition  Labeling  and  Education 
Act  of  1990  by  proposing:  (1)  To  add 
sugars  and  complex  carbohydrates  to 
the  list  of  required  nutrients  in  nutrition 
labeling;  (2)  to  prescribe  a  simplified 
form  of  nutrition  labeling  and  the 
circumstances  in  which  such  simplified 
nutrition  labeling  must  be  used;  (3)  to 
allow  specified  products  to  be  exempt 
from  nutrition  labeling;  and  (4)  to 
establish  regulations  for  the  nutrition 
labeling  of  vitamin  and  mineral 
supplements.  The  agency  is  also 
responding  to  a  citizen  petition 
regarding  methodologies  for  determining 
protein  quality. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  L.  Wilkening,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-204). 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington,  DC  20204.  202-245- 

1561. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  )uly  19. 1990 
(55  FR  29847).  FDA  published  a 
proposed  rule  entitled  "Food  Labeling; 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision" 
(hereinafter  identified  as  the  mandatory 
nutrition  labeling  proposal)  to  amend  its 
food  labeling  regulations  to  require 
nutrition  labeling  on  most  food  products 
that  are  meaningful  sources  of  nutrients. 
FDA  also  proposed  to  revise  the  list  of 
nutrients  and  food  components  that 
must  be  included  in  nutrition  labeling  by 
adding  calories  from  fat.  saturated  fatty 
acids,  cholesterol,  and  dietary  fiber  to 
that  list.  It  proposed  to  make  the  listing 
of  thiamin,  riboflavin,  and  niacin 
optional  rather  than  mandatory.  In 
addition,  FDA  addressed  the  conditions 
under  which  other  nutrients  could  be.  or 
are  required  to  be,  included  in  nutrition 
labeling  and  proposed  to  allow 
manufacturers  to  voluntarily  include  a 
nutrition  profile  of  selected  food 
components  in  nutrition  labeling. 

In  the  same  issue  of  the  Federal 
Register.  FDA  published  two  technical 
supporting  proposals.  The  first,  entitled 
"Food  Labeling:  Reference  Daily  Intakes 
and  Daily  Reference  Values" 
(hereinafter  identified  as  "the  RDI/DRV 
proposal")  (55  FR  29476),  proposed:  (1) 
To  replace  the  current  IJ.S. 
Recommended  Daily  Allowances  (U.S. 
RDA's)  with  Reference  Daily  Intakes 
(RDI's);  (2)  to  establish  RDI's  for  protein 
and  for  26  vitamins  and  minerals:  (3)  to 
establish  RDI's  for  five  groups:  Adults 
and  children  4  or  more  years  of  age. 
children  less  than  4  years  of  age.  infants, 
pregnant  women,  and  lactating  women; 
and  (4)  to  establish  Daily  Reference 
Values  (DRV's)  for  adults  and  children  4 
or  more  years  of  age  for  eight  food 
components  considered  important  to  the 
maintenance  of  good  health:  Fat. 
saturated  fatty  acids,  unsaturated  fatty 
acids,  cholesterol,  carbohydrate,  dietary 
fiber,  sodium,  and  potassium.  The 
second  technical,  supporting  proposal, 
entitled  "Food  Labeling;  Serving  Sizes" 
(hereinafter  identified  as  "the  serving 
size  proposal")  (55  FR  29517).  proposed: 
(1)  To  define  serving  and  portion  size  on 
the  basis  of  the  amount  of  food 
commonly  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older,  by  infants,  or  by  children  under  4 
years  of  age  (toddlers):  (2)  to  require  the 
use  of  both  U.S.  and  metric  measures  to 


declare  serving  size;  (3)  to  permit  the 
declaration  of  serving  (portion)  size  in 
familiar  household  measures:  (4)  to 
permit  the  optional  declaration  of 
nutrient  content  per  100  grams  (g)  (or  100 
milliliters  (mL));  (5)  to  define  a  "single 
serving  container"  as  that  which 
contains  150  percent  or  less  of  the 
standard  serving  size  for  the  food 
product;  and  (6)  to  establish  standard 
serving  sizes  for  159  food  product 
categories  to  ensure  reasonable  and 
uniform  serving  sizes  upon  which 
consumers  can  make  nutrition 
comparisons  among  food  products. 
Interested  persons  were  given  until 
November  16, 1990,  to  submit  comments 
to  the  agency  on  these  three  proposed 
rules. 

On  September  26, 1990,  the  National 
Academy  of  Sciences'  (NAS)  Institute  of 
Medicine  (lOM)  issued  a  report  entitled 
"Nutrition  Labeling,  Issues  and 
Directions  for  the  1990s."  (the  lOM 
Report)  (Ref.  1).  The  lOM  report,  written 
under  contract  to  the  Public  Health 
Ser\ice,  U.S.  Department  of  Health  and 
Human  Services  and  the  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture  (USDA),  makes 
recommendations  for  changes  in  food 
labeling  that  will  assist  consumers  in 
implementing  the  recommendations  of 
the  Surgeon  General's  Report  on 
Nutrition  and  Health  (Ref.  2)  and  the 
National  Research  Council  report,  "Diet 
and  Health,  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  3).  On 
October  5. 1990,  FDA  published  in  the 
Federal  Register  (55  FR  40944)  a  notice 
announcing  the  availability  of  the  lOM 
report  and  requested  interested  persons 
to  comment  on  the  implications  of  the 
report  for  the  agency's  July  19, 1990, 
proposals  and  for  the  other  proposals 
that  the  agency  has  issued  or  will  issue 
on  food  labeling. 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  The  1990 
amendments  make  the  most  significant 
changes  in  food  labeling  law  since  the 
passage  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  of  1938  (the  act)  and  have 
a  direct  bearing  on  FDA's  three  July  19. 
1990.  proposals  to  revise  nutrition 
labeling.  The  1990  amendments  add 
section  403(q)  to  the  act  which  specifies, 
in  part,  that:  (1)  With  certain  exceptions, 
a  food  is  to  be  considered  misbranded 
unless  its  label  or  labeling  bears 
nutrition  labeling;  (2)  that  certain 
nutrients  and  food  components  are  to  be 
included  in  nutrition  labeling,  although 
the  Secretary  can  add  or  delete  nutrients 
by  regulation  if  he  finds  it  necessary  to 
assist  consumers  in  maintaining  healthy 
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declare  serving  size;  (3)  to  permit  the 
declaration  of  serving  (portion)  size  in 
familiar  household  measures;  (4)  to 
permit  the  optional  declaration  of 
nutrient  content  per  100  grams  (g)  (or  100 
milliliters  (mL));  (5)  to  define  a  "single 
ser\'ing  container"  as  that  which 
contains  150  percent  or  less  of  the 
standard  serving  size  for  the  food 
1990      product;  and  (6)  to  establish  standard 
serving  sizes  for  159  food  product 
categories  to  ensure  reasonable  and 
uniform  serving  sizes  upon  which 
consumers  can  make  nutrition 
comparisons  among  food  products. 
Interested  persons  were  given  until 
November  16. 1990.  to  submit  comments 
to  the  agency  on  these  three  proposed 
rules. 

On  September  26. 1990.  the  National 
Academy  of  Sciences'  (NAS)  Institute  of 
Medicine  (lOM)  issued  a  report  entitled 
"Nutrition  Labeling,  Issues  and 
Directions  for  the  1990s."  (the  lOM 
Report)  (Ref.  1).  The  lOM  report,  written 
under  contract  to  the  Public  Health 
Senice,  U.S.  Department  of  Health  and 
Human  Services  and  the  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture  (USDA),  makes 
recommendations  for  changes  in  food 
labeling  that  will  assist  consumers  in 
implementing  the  recommendations  of 
the  Surgeon  General's  Report  on 
Nutrition  and  Health  (Ref.  2)  and  the 
National  Research  Council  report,  "Diet 
and  Health,  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  3).  On 
October  5, 1990,  FDA  published  in  the 
Federal  Register  (55  FR  40944)  a  notice 
announcing  the  availability  of  the  lOM 
report  and  requested  interested  persons 
to  comment  on  the  implications  of  the 
report  for  the  agency's  July  19, 1990, 
proposals  and  for  the  other  proposals 
that  the  agency  has  issued  or  will  issue 
on  food  labeling. 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  The  1990 
amendments  make  the  most  significant 
changes  in  food  labeling  law  since  the 
passage  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  of  1938  (the  act)  and  have 
a  direct  bearing  on  FDA's  three  July  19, 
1990.  proposals  to  revise  nutrition 
labeling.  The  1990  amendments  add 
section  403(q)  to  the  act  which  specifies, 
in  part,  that:  (1)  With  certain  exceptions, 
a  food  is  to  be  considered  misbranded 
unless  its  label  or  labeling  bears 
nutrition  labeling;  (2)  that  certain 
nutrients  and  food  components  are  to  be 
included  in  nutrition  labeling,  although 
the  Secretary  can  add  or  delete  nutrients 
by  regulation  if  he  finds  it  necessary  to 
assist  consumers  in  maintaining  healthy 
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dietary  practices;  (3)  that  nutrition 
labeling  is  to  be  provided  for  the  most 
frequently  consumed  varieties  of  raw 
produce  (fruits  and  vegetables)  btkI  raw 
fish  according  to  voluntary  guidelines 
or,  if  necessary,  regulations;  (4)  that  a 
simplified  nutrition  label  is  to  be  used 
when  the  food  contains  insignificant 
amounts  of  most  nutrients;  and  (5)  that 
FDA  is  to  develop  regulations  governing 
labeling  of  foods  to  which  section  411  of 
the  act  applies.  The  1990  amendments 
also  require  FD.^  to  develop  and 
implement  specific  consumer  education 
activities. 

While  the  requirements  of  the  1990 
amendments  that  pertain  to  nutrition 
labeling  are  similar  in  many  respects  to 
FDA's  three  proposals  of  July  19, 1990, 
differences  do  exist  that  require  the 
agency  to  issue  this  supplementary 
proposal  to  amend  the  July  19, 1990, 
mandatory  nutrition  labeling  proposal 
and  to  request  further  comment.  Those 
aspects  of  the  July  19, 1990,  proposal 
that  are  not  addressed  in  the  preamble 
of  this  supplementary  proposal  remain 
unchanged  from  the  mandatory  nutrition 
labeling  proposal  or  the  RDl/DRV 
proposal.  FDA  is  incorporating  herein 
those  portions  of  the  July  19, 1990, 
preambles  that  relate  to  aspects  of  the 
mandatory  nutrition  labeling  and  RDI/ 
DRV  proposals  that  remain  uncharvged. 

The  agency  is  aware  from  a 
preliminary  review  of  comments  that 
some  further  changes  to  the  mandatory 
nutrition  labeHng  proposal  may  be 
necessary.  For  example,  the  agency  has 
received  comments  requesting  a  change 
in  the  definition  of  saturated  fatty  acids. 
However,  there  has  been  insufficient 
time  for  the  agency  to  thoroughly  review 
all  of  the  comments  and  make  all 
appropriate  changes  before  issuing  this 
supplementary  proposal.  The  agency  is 
proposing  below  some  changes  as  a 
result  of  its  preliminary  review  of  the 
comments  where  it  believes  that  such 
changes  will  help  to  clarify  the 
requirements  of  the  mandatory  nutrition 
labeling  a.nd  RDI/DRV  proposals.  FDA 
is  also  responding  to  a  petition  on 
protein  quality  issues  that  it  received 
before  the  enactment  of  the  1990 
amendments. 

Persons  who  have  already  submitted 
comments  on  issues  raised  by  the 
mandatory  nutrition  labeling  and  RDI/ 
DRV  proposals  that  are  not  addressed  in 
this  preamble  need  not  do  so  again 
unless  they  would  like  to  amend  their 
comments  based  on  the  changes  made 
in  this  supplementary  proposal  or  to 
submit  comments  on  those  changes. 
However,  FDA  is  providing  this 
opportunity  for  interested  persons  to 
submit  comments  on  any  issues 


addressed  in  the  mandatory  nutrition 
labeling  proposal,  the  RDI/DRV 
proposal,  or  this  supplementary 
proposal  and  on  any  and  all  aspects  of 
these  documents.  FDA  will  consider  and 
respond  to  all  the  comments  that  it 
receives  on  these  documents  in  its  final 
rule. 

For  clarity  and  completeness,  the  text 
of  S  101.9  (21  CFR  101.9)  set  forth  below 
includes  the  changes  discussed  in  this 
supplementary  proposal,  the  proposed 
provisions  from  the  mandatory  nutrition 
labeling  proposal  that  have  not  been 
changed  by  this  supplementary 
proposal,  and  the  provisions  of  the 
current  regulation  to  which  the  agency  is 
either  proposing  no  change  or  only 
minor  nonsubstantive  changes.  To 
complete  the  section,  the  agency  is  also 
including  the  RDI  and  DRV  values  as 
proposed  in  the  RDI/DRV  proposal  (55 
FR  29476)  (i.e,  9  101.9  (c)(7Miii). 
4c)(10)(iv),  and  (c)(llKi).  redesignated 
here  as  S  101.9  (c)(8)(iii).  (c)(ll)(iv),  and 
(cMl2](il).  There  is  nothing  in  the  1990 
amendments  that  requires  changes  in 
the  RDI/DRV  proposal,  and  accordingly, 
the  agency  intends  to  analyze  comments 
received  on  both  the  RDI/DRV  proposal 
and  this  supplementary  proposal  and 
move  toward  a  fmal  regulation  on  these 
reference  values  with  an  effective  date 
consistent  with  this  rulemaking. 
Accordingly,  the  agency  solicits  any 
additional  comments  on  the  reference 
values  and  the  groups  for  which  RDI's 
are  proposed. 

Serving  size,  which  is  considered  in 
proposed  9  101.9(b),  was  addressed  in 
the  1990  amendments  but  in  a  manner 
that  is  fully  consistent  with  the  agency's 
proposal  (55  FR  29517).  However,  a 
preliminary  review  of  the  comments  on 
the  serving  size  proposal  revealed 
significant  disagreement.  As  a  result, 
FDA  is  reconsidering  its  tentative 
position  on  serving  size  and  intends  to 
address  this  subject  in  a  subsequent 
document  Therefore,  FDA  is  not 
including  proposed  §  101.9(b)  in  the 
regulatory  language  at  the  end  of  this 
document. 

Because  the  establishment  and  use  of 
standard  serving  sizes  is  a  new 
endeavor  for  the  agency,  FDA  issued  a 
notice  on  February  26, 1991  (56  FR  8084), 
announcing  a  public  meeting  to  further 
discuss  issues  related  to  how  serving 
size  should  be  determined  and 
presented  as  a  part  of  nutrition  labeling. 
The  meeting  was  held  on  April  4, 1991, 
in  Washington,  DC.  The  agency  was 
requested  to  hold  an  additional  public 
meeting  on  the  RDI/DRV  proposal. 
However,  FDA  denied  this  request 
because  it  did  not  believe  it  could  justify 
another  public  meeting  given  the 


resources  and  time  constraints  under 
which  it  is  working  to  meet  the 
requirements  of  the  1990  amendments 
(Ref.  3a).  Unlike  the  serving  size  issue, 
the  establishment  of  reference  values  tor 
nutrition  labeling  hss  been  a  practice  of 
the  agency  for  ainoost  20  years  and  is 
based  on  well-recognized  scientific  and 
dietary  guideline  documents. 

II.  Mandatory  Nutrition  Labeling — Legal 
Authority 

Before  the  passage  of  the  1990 
amendments,  the  act  did  not  specifically 
mention  nutrition  labeling.  In  the 
mandatory  nutrition  labeling  proposal, 
however,  FDA  tentatively  concluded 
that  it  had  authority  to  require  nutrition 
labeliitg  on  virtually  all  foods  thai  are  a 
meaningful  source  of  nutrition.  The 
agency  found  this  authority  in  section 
403(a)(1)  of  the  act,  which  states  that  a 
food  is  misbranded  if  its  label  or 
labeling  is  false  or  misleading  in  any 
particular,  section  201(n)  of  the  act 
which  states  that  the  labeling  of  a  food 
is  misleading  if  it  fails  to  reveal  Ticts 
material  with  respect  to  consequences 
that  may  result  from  use  of  the  food,  and 
section  701(a)  of  the  act,  which 
authorizes  FDA  to  adopt  regulations  for 
the  efficient  enforcement  of  the  act.  In 
the  mandatory  nutrition  labeling 
proposal  (55  FR  29487  at  20492),  the 
agency  stated  that: 

Given  the  history  and  use  of  nutrilio* 
labeling,  the  advances  in  nutrition  sctence 
*  *  *  and  the  public  interest  in  healthful 
diets.  FDA  concludes  that  the  nutritional 
content  of  a  food  is  a  material  fact,  and  thai  a 
food  label  is  misleading  if  it  fails  to  l>ear 
nutrition  informulion  *  *  *. 

The  1990  amendments  confirmed  the 
agency's  authority  to  require  nutrition 
labeling.  Section  403{q)  of  the  act  states 
that  a  food  shall  be  deemed  to  be 
misbranded  if.  with  certain  exceptions, 
it  fails  to  bear  nutrition  labeKng. 
Accordingly,  FDA  is  proposing  to  revise 
9  101.9.  as  set  forth  below,  to  require 
nutrition  labeling  on  all  foods  that  are  s 
meaningful  source  of  nutrition  under 
sections  201(n),  403(aKl).  403{q).  and 
701(a)  of  the  act. 

III.  Content  of  Nutrition  Labeling 

Section  403(q)(l)  of  the  act,  which  was 
included  in  section  2(a)  of  the  1990 
amendments,  specifies  that  nutrition 
labeling  shall  include  information  on  the 
total  number  of  calories  derived  from 
any  source;  the  number  of  calories 
derived  from  total  fat;  the  amount  of 
total  fat.  saturated  fat  (i.e.,  saturated 
fatly  acids),  cholesterol,  sodium,  total 
carbohydrates,  complex  carbohydrates, 
sugars,  dietary  fiber,  total  protein,  and 
any  vitamin,  mineral,  or  other  nutrient 
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required  to  be  placed  on  the  label  under 
the  act  before  October  1, 1990.  if  the 
Secretary  determines  that  information 
about  the  vitamin,  mineral,  or  other 
nutrient  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Section  403(q)(2)  of  the  act  states  that 
other  nutrients  may  be  required  by 
regulation  to  be  included  in  the  nutrition 
label,  or  required  nutrients  may  be 
removed,  if  the  Secretary  determines 
that  their  placement  on  the  label  would 
(or  would  not)  assist  consumers  in 
maintaining  healthy  dietary  practices. 

In  regard  to  section  403(q]  of  the  act's 
reference  to  vitamins,  minerals,  and 
other  nutrients  that  were  required  to  be 
placed  on  the  label  before  October  1, 
1990  (section  403(q)(l)(E)  of  the  act). 
FDA  notes  that  this  reference  is 
somewhat  confusing.  No  vitamins, 
minerals,  or  other  nutrients  were 
required  to  appear  on  the  label  and 
labeling  of  food  before  October  1. 1990. 
The  apparent  reference  is  to  21  CFR 
101.9(c)(7)(iii).  which  provides  that  when 
nutrition  labeling  is  required,  it  must 
include  vitamin  A.  vitamin  C,  thiamin. 
riboflavin,  niacin,  calcium,  and  iron. 
FDA  is  proposing  to  require  the 
inclusion  of  all  of  these  nutrients  in  the 
nutrition  label  except  for  thiamin, 
riboflavin,  and  niacin,  whose 
declaration  the  agency  proposed  to 
make  voluntary  in  its  mandatory 
nutrition  labeling  proposal  (55  FR  29487). 
The  agency  tentatively  concluded  that 
"Public  health  concerns  for  deficient 
intakes  of  these  nutrients  (thiamin, 
riboflavin,  and  niacin)  have  lessened 
considerably  in  the  last  20  years."  and, 
accordingly,  proposed  to  delete  them  as 
a  mandatory  part  of  nutrition  labeling. 
The  lOM  report  also  stated  that  thiamin, 
riboflavin,  and  niacin  are  not  current 
public  health  issues  and  did  not 
recommend  that  the  disclosure  of  their 
levels  in  food  be  required  (Ref.  1).  Thus, 
because  the  agency  tentatively  finds 
that  inclusion  of  these  three  nutrients  in 
the  nutrition  label  is  not  necessary  to 
assist  consumers  in  maintaining  healthy 
dietary  practices,  under  section 
403[q)(2)(B)  of  the  act,  FDA  is  proposing 
to  delete  them  from  the  list  of  nutrients 
that  are  mandatory  elements  of  nutrition 
labeling. 

A.  Sugars  and  Complex  Carbohydrates 

The  principal  change  that  the  1990 
amendments  would  require  in  FDA's 
mandatory  nutrition  labeling  proposal  is 
the  addition  of  sugars  and  complex 
carbohydrates  to  the  list  of  nutrients 
and  food  components  that  must  be 
declared  in  nutrition  labeling. 
Accordingly,  to  comply  with  the  1990 
amendments,  FDA  is  modifying 
proposed  S  101.9(c)(6)(i)  and  (c)(6)(ii)(A) 


of  the  mandatory  nutrition  labeling 
proposal  to  make  the  declaration  of 
complex  carbohydrates  and  sugars 
mandatory. 

In  the  mandatory  nutrition  labeling 
proposal,  the  agency  proposed  to  make 
the  declaration  of  these  two  food 
components  voluntary.  FDA  set  out  the 
factors  that  it  considered  in  deciding 
whether  a  nutrient  or  fooa  component 
should  be  mandatory  or  voluntary  in 
nutrition  labehng: 

The  agency  has  proposed  to  make  the 
declaration  of  a  nutrient  or  food  component 
mandatory  in  nutrition  labeling  when 
quantitative  intake  recommendations  with 
respect  to  the  nutrient  or  component  are 
highlighted  in  the  reports  cited  above  (e.g.. 
"Reduce  total  fat  intake  to  30%  or  less  of 
calories."  *  *  *).  and  the  nutrient  or 
component  is  of  particular  public  health 
significance  as  defined  in  several  recent 
consensus  documents  *  *  *.  On  the  other 
hand,  for  those  nutrients  or  food  components 
for  which  quantitative  intake 
recommendations  are  not  highlighted  but  that 
do  have  some  public  health  signiHcance  (e.g.. 

"*  *  *  increase  intakes  of  starches 

*  *  *),  or  for  which  quantitative 
recommendations  are  available  but  that  are 
not  of  pressing  public  health  importance  (e.g.. 
the  Recommended  Dietary  Allowances  for 
several  vitamins  and  minerals  *  *  *).  the 
agency  is  proposing  to  make  declaration  of 
the  nutrient  or  component  voluntary. 
(55  FR  29487  at  29493.) 

Accordingly,  while  several  recent 
dietary  guidelines  recommend  that 
intakes  of  sugars  and  sugar-rich  foods 
be  limited  (Refs.  2.  3,  and  4),  FDA  did 
not  propose  to  require  the  mandatory 
declaration  of  sugars  content  because 
specific  quantitative  recommendations 
have  not  been  provided.  Similarly, 
dietary  guidelines  have  recommended 
increased  consumption  of  complex 
carbohydrates  but  have  not  clearly 
defined  the  term  "complex 
carbohydrates"  and  also  have  not 
highlighted  quantitative  consumption 
goals  (Refs.  2.  3,  and  4).  Thus.  FDA  did 
not  propose  to  require  the  mandatory 
declaration  of  complex  carbohydrates  in 
nutrition  labeling.  "The  lOM  report  also 
reconunended  that  the  declaration  of 
sugars  and  complex  carbohydrates  be 
voluntary  (Ref.  1). 

As  stated  above,  section  403(q)(2)(B) 
of  the  act  allows  the  Secretary  to 
determine  whether  information  relating 
to  nutrients  specified  in  section 
403(q)(l)(C).  (q)(l)(D).  (q)(l)(E).  or 
(q)(2)(A)  is  necessary  to  assist 
consumers  in  maintaining  healthy 
dietary  practices  and.  if  not,  to  delete 
such  nutrients  from  the  required  list  of 
nutrients  in  nutrition  labeling. 
Accordingly,  FDA  has  considered  its 
option  to  continue  to  make  the  inclusion 
of  sugars  and  complex  carbohydrates 


optional  rather  than  mandatory 
elements  of  nutrition  labeling.  However, 
a  preliminary  review  of  comments 
received  by  the  agency  on  the 
mandatory  nutrition  labeling  proposal 
shows  consumer  interest  in  having 
sugars  and  complex  carbohydrates  as  a 
mandatory  part  of  nutrition  labeling.  In 
addition,  while  current  dietary  guidance 
recommendations  (Refs.  2,  3.  and  4) 
have  not  specified  quantitative  amounts, 
the  general  directions  of  the 
recommended  modifications  in  current 
intakes — i.e.,  increase  complex 
carbohydrates  and  limit  sugars — are 
specified.  Based  on  these  factors  FDA 
has  tentatively  concluded  that 
consumers  would  find  the  inclusion  of 
these  food  components  useful  in 
maintaining  healthy  dietary  practices. 
Therefore,  in  accordance  with  the  1990 
amendments  and  consistent  with 
consumer  comments,  FDA  is  proceeding 
to  amend  its  mandatory  nutrition 
labeling  proposal  by  proposing  in 
§  101.9(c)(6)(i)  and  (c)(6)(ii)(A)  to  include 
sugars  and  complex  carbohydrates  as 
mandatory  elements  of  nutrition 
labeling. 

However,  the  preliminary  review  of 
comments  also  shows  support  for 
voluntary,  rather  than  mandatory 
declaration  of  sugars  and  complex 
carbohydrates.  The  agency 
acknowledges  that  the  mandatory 
approach  is  potentially  controversial  for 
several  reasons,  and  that  there  is  some 
basis  to  question  the  appropriateness  of 
this  approach.  First,  the  inclusion  of 
complex  carbohydrates  and  sugars 
within  the  mandatory  nutrition  label 
may  be  misleading  to  consumers 
because  it  may  suggest  that  these  food 
components  have  greater  public  health 
significance  than  has  been  established 
by  existing  diet  and  health  studies.  More 
specifically,  the  identification  of  a 
specific  benefit  for  complex 
carbohydrates  is  confounded  by  the  fact 
that  diets  high  in  complex 
carbohydrates  are  usually  mixed  diets 
that  contain  significant  amounts  of 
cereal  grains,  fruits,  and  vegetables 
which  are  high  in  fiber,  vitamins,  and 
minerals  and  low  in  fat  (Ref.  2).  Thus,  it 
is  unclear  the  extent  to  which  complex 
carbohydrates  impart  health  benefits 
separate  from  such  factors  as  the 
presence  of  fiber,  vitamins,  minerals, 
and  reduced  levels  of  fat.  For  sugars,  the 
major  public  health  concern  relates  to 
the  relationship  between  sugars  and 
dental  caries.  However,  other  factors, 
such  as  the  characteristics  of  the  food 
that  contains  the  sugars  (e.g.,  stickiness), 
the  frequency  of  consumption,  and  the 
sequence  in  a  meal,  appear  to  be  as 
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optional  rather  than  mandatory 
elements  of  nutrition  labeling.  However, 
a  preliminary  review  of  comments 
received  by  the  agency  on  the 
mandatory  nutrition  labeling  proposal 
shows  consumer  interest  in  having 
sugars  and  complex  carbohydrates  as  a 
mandatory  part  of  nutrition  labeling.  In 
addition,  while  current  dietary  guidance 
recommendations  (Refs.  2,  3,  and  4] 
have  not  specified  quantitative  amounts, 
the  general  directions  of  the 
recommended  modiHcations  in  current 
intakes — i.e.,  increase  complex 
carbohydrates  and  limit  sugars — are 
specified.  Based  on  these  factors  FDA 
has  tentatively  concluded  that 
consumers  would  find  the  inclusion  of 
these  food  components  useful  in 
maintaining  healthy  dietary  practices. 
Therefore,  in  accordance  with  the  1990 
amendments  and  consistent  with 
consumer  comments.  FDA  is  proceeding 
to  amend  its  mandatory  nutrition 
labeling  proposal  by  proposing  in 
S  101.9(c)(6)(i)  and  {c)(6)(ii)(A)  to  include 
sugars  and  complex  carbohydrates  as 
mandatory  elements  of  nutrition 
labeling. 

However,  the  preliminary  review  of 
comments  also  shows  support  for 
voluntary,  rather  than  mandatory 
declaration  of  sugars  and  complex 
carbohydrates.  The  agency 
acknowledges  that  the  mandatory 
approach  is  potentially  controversial  for 
several  reasons,  and  that  there  is  some 
basis  to  question  the  appropriateness  of 
this  approach.  First,  the  inclusion  of 
complex  carbohydrates  and  sugars 
within  the  mandatory  nutrition  label 
may  be  misleading  to  consumers 
because  it  may  suggest  that  these  food 
components  have  greater  public  health 
significance  than  has  been  established 
by  existing  diet  and  health  studies.  More 
specifically,  the  identification  of  a 
specific  benefit  for  complex 
carbohydrates  is  confounded  by  the  fact 
that  diets  high  in  complex 
carbohydrates  are  usually  mixed  diets 
that  contain  significant  amounts  of 
cereal  grains,  fruits,  and  vegetables 
which  are  high  in  fiber,  vitamins,  and 
minerals  and  low  in  fat  (Ref  2).  Thus,  it 
is  unclear  the  extent  to  which  complex 
carbohydrates  impart  health  benefits 
separate  from  such  factors  as  the 
presence  of  fiber,  vitamins,  minerals, 
and  reduced  levels  of  fat.  For  sugars,  the 
major  public  health  concern  relates  to 
the  relationship  between  sugars  and 
dental  caries.  However,  other  factors, 
such  as  the  characteristics  of  the  food 
that  contains  the  sugars  (e.g.,  stickiness), 
the  frequency  of  consumption,  and  the 
sequence  in  a  meal,  appear  to  be  as 
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important  in  the  etiology  of  dental  caries 
as  the  sugars  themselves  (Refs.  2  and  3). 

Second,  as  noted  above,  the  Surgeon 
General's  report  (Ref.  2)  and  NAS's  Diet 
and  Health  report  (Ref.  3)  have  not 
specified  a  recommended  level  of  intake 
for  either  complex  carbohydrates  or 
sugars.  FDA  has  tentatively  concluded 
that  without  targeted  recommendations 
from  these  major  consensus  reports,  it 
would  not  be  appropriate  to  establish 
reference  values,  i.e.,  DRV's,  for  these 
food  components.  Moreover,  FDA  is 
proposing  DRV's  for  all  the  other  food 
components  required  to  be  declared  in 
nutrition  labeling  except  for  protein, 
vitamin  A,  vitamin  C,  calcium,  and  iron, 
for  which  RDI's  are  being  established. 
The  agency  anticipates  that  the 
reference  value  DRV's  and  RDI's  will  be 
helpful  for  consumers  in  planning 
overall  diets,  and  the  agency  does  not 
know  the  extent  to  which  the  absence  of 
DRV's  for  complex  carbohydrates  and 
sugars  will  be  problematic  or  confusing 
for  consumers. 

Third,  the  terms  "complex 
carbohydrates"  and  "sugars"  have  not 
been  clearly  or  consistently  defined. 
While  it  is  most  appropriate  to 
chemically  define  these  terms  in  a  way 
that  reflects  the  physiological  effects 
and  health  benefits  associated  with  food 
substances,  available  consensus  reports 
have  not  attempted  to  do  so  (Refs.  1 
through  4).  In  its  mandatory  nutrition 
labeling  proposal  in  which  sugars  and 
complex  carbohydrates  were  proposed 
as  voluntary,  FDA  proposed  to  define 
sugars  as  the  sum  of  all  free  mono-  and 
oligosaccharides  and  (and  their 
derivatives)  that  contain  four  or  fewer 
saccharide  units  (55  FR  29487  at  29513). 
This  definition  includes  tri-  and 
tetrasaccharides  primarily  to  avoid 
underdeclaration  of  the  sugars  content 
of  foods  rich  in  com  syrups.  It  also 
includes  sugar  alcohols  because  they 
have  sweetening,  nutritional,  and 
metabolic  effects  similar  to  sugars.  This 
definition  differs  from  that  used  by 
Canada  (Ref  5),  the  Codex  Alimentarius 
Commission  (Ref  6),  and  the  European 
Community  (Ref  7),  all  of  which  limit 
the  definition  of  sugars  to  mono-  and 
disaccharides. 

FDA  defined  complex  carbohydrates 
in  the  mandatory  nutrition  labeling 
proposal  as  the  sum  of  dextrins  and 
starches,  i.e.,  those  carbohydrate 
components  that  contain  10  or  more 
saccharide  units  exclusive  of  dietary 
fiber  (55  FR  29487  at  29497).  However, 
the  inclusion  of  dextrins  (saccharide 
units  of  10  or  more)  within  the  definition 
of  complex  carbohydrates  may 
inappropriately  classify  the  relatively 
low  molecular  weight  carbohydrates  in 


some  nutritive  sweeteners  as  complex 
carbohydrates.  This  definition  may 
result  in  some  foods,  such  as  coffee 
whiteners  and  ice  cream,  that  contain 
large  amounts  of  low  conversion  (i.e., 
low  dextrose  equivalent)  com 
sweeteners  being  classified  as  sources 
of  complex  carbohydrates.  These  low 
molecular  weight  carbohydrates  may 
have  nutritional  or  metabolic  effects 
different  from  those  of  commonly 
recognized  complex  carbohydrates. 
Thus,  it  may  be  misleading  to  consumers 
if  these  foods  are  labeled  as  containing 
complex  carbohydrate. 

FDA  specifically  requested  comments 
on  these  suggested  definitions  and 
solicited  altemative  suggestions  in  the 
mandatory  nutrition  labeling  proposal. 
FDA  has  not  yet  reviewed  the  conunents 
that  were  submitted.  Therefore,  the 
agency  has  not  modified  the  definition 
of  sugars,  although  it  has  added  a  more 
precise  definition  of  dextrins,  as 
"saccharide  units  of  10  or  more,"  to  the 
definition  of  complex  carbohydrates  in 
§  101.9  (c)(6)(i). 

Finally,  from  a  compliance 
perspective,  the  proposed  approach  of 
including  complex  carbohydrates  and 
sugars  as  mandatory  elements  of 
nutrition  labeling  poses  certain 
analytical  problems.  Specifically, 
available  and  widely  used  laboratory 
methods  provide  for  the  analysis  of 
carbohydrate  in  foods  in  a  manner  that 
may  not  be  sufficiently  specific  for 
regulatory  purposes.  For  example, 
available  analytical  procedures  now 
measure  carbohydrate  as  either  more 
than  4  saccharide  units  or  as  single 
saccharide  units  up  to  4  units.  Suitable 
analytical  procedures  would  be  needed 
if  complex  carbohydrates  were  to  be 
defined  as  those  carbohydrates  that 
contain  a  specified  number  of 
saccharide  units  that  exceeds  4  (e.g.,  10 
units). 

Therefore,  because  of  all  of  these 
concerns  and  because  this  approach 
constitutes  a  change  from  the 
mandatory  nutrition  labeling  proposal, 
FDA  requests  specific  comments  on  its 
proposal  to  include  complex 
carbohydrate  and  sugars  as  mandatory 
elements  of  nutrition  labeling.  The 
agency  solicits  comments  concerning  the 
utility  and  appropriateness,  as  well  as 
the  feasibility,  of  requiring  declaration 
of  complex  carbohydrate  and  sugars 
content  particularlv  as  such  declarations 
relate  to  and  are  supported  by  public 
health  goals^-the  mandatory 
declaratiodof  these  food  components  is 
consider^  necessary  to  assist 
consumers  in  maintaining  healthy 
dietacy^ractices,  the  agency  further 
requests  comments  on  the  physiological 


effect  of  carbohydrate  fractions,  on 
appropriate  chemical  definitions  and 
analytical  methodologies  for  these 
substances,  and  on  the  impact,  if  any,  of 
the  absence  of  a  DRV  for  these  food 
components.  Based  on  such  comments 
and  the  other  information  that  it  has 
received,  the  agency  will  decide,  under 
section  403(q)(2)  of  the  act.  whether  to 
include  complex  carbohydrate  and 
sugars  in  the  required  list  of  nutrients  in 
nutrition  labeling. 

B.  Protein  Quality 

While  not  directed  to  do  so  by  the 
1990  amendments,  the  agency  is 
including  in  this  supplementary  proposal 
a  modification  of  the  mandatory 
nutrition  labeling  proposal  regarding  the 
determination  of  protein  quality.  This 
action  is  in  response  to  a  citizen  petition 
submitted  by  Protein  Technologies 
International.  Inc.  (Docket  No.  90P- 
0052).  requesting  that  the  agency  accept 
an  amino  acid  scoring  method  that  is 
corrected  for  protein  digestibility  in 
addition  to  the  presently  accepted 
procedure,  the  Protein  Efficiency  Ratio 
(PER)  method.  The  agency  has  decided 
that  the  petition  has  merit,  and  that  the 
agency's  response  to  it  should  be 
integrated  into  this  mlemaking  because 
protein  quality  is  an  important  part  of 
nutrition  labeling.  Therefore,  the  agency 
is  incorporating  into  this  proposal  most 
of  the  concepts  from  the  petition  and 
providing  that  any  final  rule  based  on 
this  proposal  will  be  a  final  disposition 
of  the  subject  petition. 

In  the  mandatory  nutrition  labeling 
proposal,  FDA  indicated  that  a  more 
flexible  approach  to  determining  protein 
quality  was  desirable.  The  preamble 
stated: 

As  new  methodologies  and  new 
information  on  amino  acid  requirements  of 
various  age  groups  ttecome  available,  the 
agency  l>elieve8  it  must  t>ecome  more  flexible 
in  regard  to  permitted  protein  quality 
methodologies.  Therefore,  while  the  PER 
method  described  in  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists  may  continue  to  be  used 
as  one  of  the  methods  for  assessing  the 
protein  quality  of  foods,  altemative 
acceptatile  validated  procedures  may  be  used 
as  they  become  available. 
(55  FR  29487  at  29499). 

Dietary  protein  serves  as  a  source  of 
essential  and  nonessential  amino  acids, 
the  buij^Ihig  blocks  of  body  protein,  and 
also  aS  a  soairce  of  energy.  Because 
excess  amino  acids  are  not  stored  in  the 
body,  humans  need  a  constant  supply  of 
good  quality  dietary  protein  to  support 
growth  and  maintenance  of  body 
protein.  Primarily,  assessment  of  protein 
quality  is  a  measure  of  the  content. 
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proportion,  and  availability  of  essential 
amino  acids  in  food  protein.  Accurate 
methods  for  determining  protein  quality 
are  necessary  because  different  food 
protein  sources  are  not  equivalent  in 
their  ability  to  support  growth  and  body 
protein  maintenance.  When  nutrition 
labeling  regulations  were  promulgated 
in  1973,  FDA  used  the  PER  method  for 
measuring  protein  quality  of  foods  and 
made  a  gross  separation  of  protein  types 
into  high  and  low  quality  proteins  with  a 
separate  U.S.  RDA  for  each  category  (38 
FR  2128.  January  19. 1973).  This  method 
continues  to  be  used  in  current 
regulations  (§  101.9(c)(7)(ii)). 

The  need  for  improved  methods  of 
assessing  protein  quality  has  been 
recognized  for  over  a  decade,  but 
suitable  alternative  methods  were  not 
available.  The  PER  method  measures 
the  ability  of  a  protein  source  to  support 
growth  in  young,  rapidly  growing  rats.  It 
is  an  expensive  and  time-consuming 
biological  assay  that  compares  weight 
gain  in  rats  fed  a  test  protein  to  the  gain 
in  rats  fed  a  protein  standard,  casein. 
Moreover,  as  indicated  in  the  agency's 
proposal  on  common  or  usual  names  for 
vegetable  protein  products  (43  FR  30472. 
July  14. 1978),  there  has  been  increasing 
scientific  data  to  demonstrate  that  the 
PER  method  for  evaluating  protein  is  not 
very  precise  for  measuring  protein 
quality  for  human  needs.  In  brief.  PER 
overestimates  the  value  of  some  animal 
proteins  for  human  growth  and 
underestimates  the  value  of  some 
vegetable  proteins  because  rapidly 
growing  rats  have  a  higher  need  for 
certain  essential  amino  acids  (Ref.  8,  p. 
4).  The  continued  use  of  the  PER  method 
to  assess  comparative  protein  quality  for 
food  labeling  purposes  was  discussed  in 
a  recent  review  article  published  in  the 
Journal  of  Nutrition  (Ref.  9). 

Following  publication  of  the 
mandatory  nutrition  labeling  proposal, 
the  Codex  Alimentarius  Commission 
accepted  a  method  for  assessing  protein 
quality  that  uses  a  protein  digestibility- 
corrected  amino  acid  score  (PDCAAS) 
(Ref.  9a,  p.  80).  This  method  had  been 
recommended  in  a  report  from  a  joint 
expert  consultative  group  of  the  Food 
and  Agriculture  Organization  (FAOj  of 
the  United  Nations  and  the  World 
Health  Organization  (WHO)  (Ref.  8). 
The  standard  used  for  assessing  protein 
quality  in  the  PDCAAS  method  is  the 
amino  acid  scoring  pattern  established 
by  FAO/WHO/United  Nations 
University  (UNU)  in  1985  for  preschool 
children  2  to  5  years  of  age  (Ref.  10).  To 
calculate  PDCAAS,  the  test  food  is 
analyzed  for  protein  and  amino  acid 
composition  and  the  digestibility  of  the 
protein  is  determined  writh  a 


standardized  rat  balance  method. 
Overall,  the  most  limiting  essential 
amino  acid  (that  is,  the  amino  acid  that 
is  present  at  the  lowest  level  in  the  test 
food  compared  to  the  standard]  is 
identified  in  the  test  food  by  comparing 
the  levels  of  individual  amino  acids  in 
the  test  food  with  the  FAO/WHO 
pattern  of  the  essential  amino  acids 
established  as  a  standard  for  children  2 
to  5  years  of  age.  The  value  of  the  most 
limiting  amino  acid  (the  ratio  of  the 
amino  acid  in  the  test  food  over  the 
amino  acid  value  from  the  pattern)  is 
multiplied  by  the  percent  of  digestibility 
of  the  protein.  This  resulting  number  is 
the  PDCAAS. 

The  FAO/WHO/UNU  report 
proposed  separate  amino  acid  scoring 
patterns  for  infants,  preschool  children  2 
to  5  years  of  age,  school-aged  children  6 
to  12  years  of  age,  and  adults,  implying 
that  protein  quality  varies  with  the  age 
of  the  individual.  The  report  stated  that 
protein  and  diets  containing  essential 
amino  acids  that  met  the  greater  needs 
of  young  children  were  also  adequate 
for  older  children  and  adults,  whereas 
the  reverse  may  not  be  true  (Ref.  10). 
Five  years  later,  the  FAO/WHO 
consultative  group  evaluated  the  FAO/ 
WHO/UNU  report  and  concluded  that 
there  is  no  adequate  basis  to  use 
different  scoring  patterns  for  different 
age  groups  with  the  exception  of  infants 
who  have  much  greater  needs  for 
essential  amino  acids  (Ref.  8).  They 
recommended  that  the  FAO/WHO/ 
UNU  amino  acid  scoring  pattern  for 
preschool  children  should  be  used  to 
evaluate  protein  quality  for  all  age 
groups,  except  infants.  They  also 
concluded  that  the  protein  digestibility- 
corrected  amino  acid  score  is  the  most 
suitable  regulatory  method  for 
evaluating  protein  quality  of  foods, 
stating  that  "Since  this  method  is  based 
on  human  amino  acid  requirements,  it  is 
inherently  more  appropriate  than  animal 
assays  used  for  predicting  protein 
quality  of  foods  and  the  Consultation 
therefore  recommends  that  the 
procedure  be  adopted  as  the  preferred 
method  of  measuring  protein  values  in 
reference  to  human  nutrition"  (Ref.  8). 

The  agency  has  reviewed  the  FAO/ 
WHO  report  and  tentatively  accepts  its 
conclusion  that  the  protein  digestibility- 
corrected  amino  acid  score  method  is 
more  appropriate  for  assessing  protein 
quality  of  foods  than  animal  assays  and 
is  preferable  for  regulatory  purposes. 
Therefore,  the  agency  is  proposing  in 
§  101.9(c){8)(ii)  to  require  the  use  of  the 
PDCAAS  method  as  the  method  for 
determining  protein  quality  for  food 
intended  for  children  over  1  year  of  age 
and  adults.  While  this  method  is 


recommended  for  all  children  above  1 
year  of  age.  it  is  not  recommended  for 
infants,  and  therefore  FDA  proposes  in 
S  101.9(c){8)(ii)  to  retain  the  PER  method 
for  assessing  protein  quality  and  to 
retain  casein  as  the  standard  in 
expressing  the  percentage  of  the  RDI  for 
protein  in  foods  represented  and 
purported  to  be  for  use  by  infants.  FDA 
notes  that  there  is  an  inconsistency 
between  the  FAO/WHO  report  cited 
above  (Ref.  8)  and  a  report  of  the 
meeting  of  the  Codex  Committee  on 
Nutrition  and  Foods  for  Special  Dietary 
Uses  (CCNFSDU)  which  was  held  in 
February  1991  (Ref.  10a).  While  the 
CCNFSDU  endorsed  the  use  of  the 
PDCAAS  method,  it  adopted  a  higher 
standard  for  protein  quality  for  children 
1  to  3  years  of  age.  The  CCNFSDU 
report  requires  that  "The  amino  acid 
score  *  •  •  should  not  be  less  than  70 
percent  of  that  of  casein."  The  agency 
invites  comments  on  the  difference 
between  the  two  reports  especially  with 
regard  to  issues  of  safety  and  public 
health  of  children  between  the  ages  of  1 
and  3  years  of  age. 

C.  Terminology 

1.  Food  Components 

To  be  consistent  with  terminology 
used  in  the  1990  amendments.  FDA  is 
modifying  the  listing  of  "fat"  to  "total 
fat,"  "carbohydrates"  to  "total 
carbohydrates,"  "fiber"  to  "dietary 
fiber,"  and  "saturated  fatty  acid"  to 
"saturated  fat."  The  agency  had  used 
the  abbreviated  terms  "fat," 
"carbohydrate,"  and  "fiber"  to  minimize 
space  requirements  for  nutrition 
labeling.  However,  both  the  comments 
on  the  mandatory  nutrition  labeling 
proposal  and  research  that  the  agency 
conducted  in  the  fall  of  1990  have  shown 
that  these  abbreviated  terms  cause 
some  consumer  confusion  (Ref.  11). 
FDA's  research  showed  that  many 
consumers  did  not  realize  that  the 
"saturated  fat"  content  was  a  part  of  the 
"fat"  content,  as  listed  (Ref.  11).  The 
agency  learned  that  many  consumers 
think  that  it  is  necessary  to  add  the 
grams  of  fat  and  the  grams  of  saturated 
fat  to  get  a  total  fat  value  (Ref.  11). 
While  nutrition  education  programs  are 
needed  to  address  this  issue,  FDA 
believes  that  consumer  confusion  will 
be  reduced  by  the  use  of  the  more 
explicit  term  "total  fat." 

Likewise,  now  that  the  agency  is 
proposing  to  make  complex 
carbohydrates  and  sugars  mandatory 
elements  of  nutrition  labeling,  the  use  of 
the  term  "total  carbohydrates"  will  help 
make  clear  that  the  term  includes  the 
two  subelements  listed  beneath  it.  These 


ovember  27.  1991  /  Proposed  Rules 

recommended  for  all  children  above  1 
year  of  age.  it  is  not  recommended  for 
infants,  and  therefore  FDA  proposes  in 
§  101.9(c)(8)(ii)  to  retain  the  PER  method 
for  assessing  protein  quality  and  to 
retain  casein  as  the  standard  in 
expressing  the  percentage  of  the  RDI  for 
protein  in  foods  represented  and 
purported  to  be  for  use  by  infants.  FDA 
notes  that  there  is  an  inconsistency 
between  the  FAO/WHO  report  cited 
above  (Ref.  8)  and  a  report  of  the 
meeting  of  the  Codex  Committee  on 
Nutrition  and  Foods  for  Special  Dietary 
Uses  {CC^fFSDU)  wrhich  was  held  in 
February  1991  (Ref.  10a].  While  the 
CCNFSDU  endorsed  the  use  of  the 
PDCAAS  method,  it  adopted  a  higher 
standard  for  protein  quality  for  children 
1  to  3  years  of  age.  The  CCNFSDU 
report  requires  that  "The  amino  acid 
score  *  *  *  should  not  be  less  than  70 
percent  of  that  of  casein."  The  agency 
invites  comments  on  the  difference 
between  the  two  reports  especially  with 
regard  to  issues  of  safety  and  public 
health  of  children  between  the  ages  of  1 
and  3  years  of  age. 

C.  Terminology 

1.  Food  Components 

To  be  consistent  with  terminology 
used  in  the  1990  amendments,  FDA  is 
modifying  the  listing  of  "fat"  to  "total 
fat."  "carbohydrates"  to  "total 
carbohydrates."  "fiber"  to  "dietary 
fiber,"  and  "saturated  fatty  acid"  to 
"saturated  fat."  The  agency  had  used 
the  abbreviated  terms  "fat." 
"carbohydrate,"  and  "fiber"  to  minimize 
space  requirements  for  nutrition 
labeling.  However,  both  the  comments 
on  the  mandatory  nutrition  labeling 
proposal  and  research  that  the  agency 
conducted  in  the  fall  of  1990  have  shown 
that  these  abbreviated  terms  cause 
some  consumer  confusion  (Ref.  11). 
FDA's  research  showed  that  many 
consumers  did  not  realize  that  the 
"saturated  fat"  content  was  a  part  of  the 
"fat"  content,  as  listed  (Ref.  11).  The 
agency  learned  that  many  consumers 
think  that  it  is  necessary  to  add  the 
grams  of  fat  and  the  grams  of  saturated 
fat  to  get  a  total  fat  value  (Ref.  11}. 
While  nutrition  education  programs  are 
needed  to  address  this  issue,  FDA 
believes  that  consumer  confusion  will 
be  reduced  by  the  use  of  the  more 
explicit  term  "total  fat." 

Likewise,  now  that  the  agency  is 
proposing  to  make  complex 
carbohydrates  and  sugars  mandatory 
elements  of  nutrition  labeling,  the  use  of 
the  term  "total  carbohydrates"  will  help 
make  clear  that  the  term  includes  the 
two  subelements  listed  beneath  it.  These 


Federal  Resister  /  Vol.  56,  No.  229  /  Wednesday,  November  27.  1991  /  Proposed  Rules 


60371 


changes  in  terminology  are  supported  by 
the  lOM  report  which  used  the  term 
"total  fat"  and  recommends  use  of  the 
term  "total  carbohydrate"  when 
carbohydrate  components  are  listed  on 
the  nutrition  information  panel,  with  the 
subgroups  indented  (Ref.  1). 

In  contrast  to  the  listings  for  fat  and 
carbohydrates,  the  agency  does  not 
believe  there  is  a  need  to  add  the  term 
"total"  in  front  of  "protein"  because 
there  are  no  other  protein  terms  that  are 
permitted  to  be  listed.  In  addition,  it 
may  be  helpful  to  minimize  space 
requirements  by  the  declaration  of 
protein  content  since  the  percent  RDI 
may  be  included  on  the  same  line 
(proposed  §  101.9(c)(7)(i),  redesignated 
as  §  101.9(c)(8)(i]  in  this  document).  In 
regard  to  fiber,  comments  have  stated 
that  the  use  of  the  more  precise  term 
"dietary  fiber"  would  help  clarify  the 
type  of  fiber  being  declared.  FDA  agrees 
with  these  comments  and.  as  stated 
above,  is  using  the  suggested  term  in 
this  supplementary  proposal. 

FDA  is  also  proposing  to  require  the 
use  of  the  abbreviated  terms  "saturated 
fat."  "unsaturated  fat," 
"polyunsaturated  fat."  and 
"monounsaturated  fat"  in  nutrition 
labeling  in  place  of  the  more 
scientifically  correct  terms  that  include 
"fatty  acid."  The  abbreviated 
terminology  is  used  in  the  1990 
amendments  and  was  recommended  in 
the  lOM  report  (Ref.  1).  It  also  is 
consistent  with  terminology  used  in  the 
dietary  recommendations  given  in  the 
Surgeon  General's  report  (Ref.  2)  and  the 
Dietary  Guidelines  for  Americans  (Ref. 
4).  The  agency  has  tentatively  concluded 
that  use  of  the  abbreviated  terms  will 
help  to  reduce  consumer  confusion,  as 
well  as  help  to  minimize  space 
requirements  within  nutrition  labeling. 

2.  Reference  Values 

In  its  mandatory  nutrition  labeling 
proposal  (55  FR  29487).  FDA 
acknowledged  that  the  replacement  of 
the  U.S.  RDA's  with  two  sets  of 
leference  values.  RDI's  and  DRV's. 
could  potentially  be  confusing  to 
consumers  if  both  of  the  new  terms  were 
used  on  the  food  label.  Although  it  is 
necessary  to  distinguish  between  RDI's 
and  DRV's  for  regulatory  purposes,  FDA 
does  not  consider  the  distinction  to  be 
important  to  a  consumer's 
understanding  of  the  nutrition 
information  presented  on  the  food  label. 
Therefore,  FDA  asked  for  comments  on 
the  possibility  of  listing  the  reference 
values  on  the  label  under  a  single  new 
term. 

On  its  own.  FDA  has  arrived  at  "Daily 
Value"  as  a  possibility  for  use  as  this 
single  term.  FDA  believes  that  this  term 


would  be  appropriate  for  two  reasons. 
First,  it  is  consistent  with  section 
2(b)(1)(A)  of  the  1990  amendments, 
which  directs  the  Secretary  to  require 
that  information  on  the  nutrition  label 
be  presented  in  a  manner  that  enables 
consumers  to  understand  the 
significance  of  the  information 
presented  in  the  context  of  a  total  daily 
diet.  This  term  makes  clear  that  the 
reference  value  is  a  daily  intake  level. 
Second,  FDA  has  conducted  consumer 
research  that  included  discussions  of  the 
term  "Daily  Value"  and,  in  general,  the 
term  was  correctly  interpreted  by 
consumers  (Ref.  11).  However, 
consumers  did  suggest  that  the  use  of 
the  word  "value"  was  confusing.  They 
commented  that  the  word  implied  price 
or  cost,  rather  than  a  reference 
standard. 

The  agency  has  received  additional 
comments  that  also  indicate  that  the 
term  "Daily  Value"  may  not  be 
appropriate  and  has  the  potential  to 
cause  confusion.  Alternative  suggestions 
made  to  the  agency  include:  Daily 
allowance,  daily  level,  balanced  daily 
allowance,  recommended  daily  amount 
(or  standard],  daily  limit,  daily  need, 
daily  requirements,  daily  intake,  and 
total  daily  value. 

The  agency  is  not  proposing 
alternative  terms  that  use  words  such  as 
"recommended,"  "requirement,"  or 
"need"  because  such  terms  could  be 
misleading  to  consumers  and  complicate 
nutrition  education  efforts.  For  example, 
some  reference  values  are  intended  to 
guide  consumers  relative  to  maximum 
intakes  (e.g.,  total  fat),  while  others  are 
intended  to  serve  as  a  basis  for  planning 
general  diets  to  meet  nutrient 
requirements  (e.g..  vitamin  C)  or  as 
minimum  intakes  (e.g.,  potassium).  It 
would  be  incorrect  to  imply  that  FDA 
"recommends"  that  consumers  consume 
the  maximum  intake  level  for  total  fats, 
or  that  such  levels  are  "required." 

FDA  is,  therefore,  specifically 
reiterating  its  request  for  comment  on, 
and  suggestions  for,  appropriate 
terminology  to  be  used  to  refer  to  both 
RDI's  and  DRV's  when  used  as 
reference  values  on  the  food  label, 
particularly  as  to  the  most  meaningful 
and  appropriate  term  to  convey  to 
consumers  the  purpose  and  intent  of  the 
reference  values. 

D.  Fatty  Acids 

In  its  mandatory  nutrition  labeling 
proposal.  FDA  requested  comments 
concerning  the  definitions  of.  and 
content  declarations  for.  the  diH'erent 
types  of  fatty  acids  (55  FR  29487).  FDA 
stated  that  the  available  evidence  does 
not  support  a  cholesterol-raising  effect 
for  trans  isomers  when  they  are 


substituted  for  saturated  fatty  acids  in 
the  diet.  New  research  and  commentary 
have  been  published  (Refs.  12  and  13), 
however,  concerning  the  effect  of  trans 
isomers  of  fatty  acids  on  the  serum  j 

cholesterol  levels.  In  view  of  these  , 

publications,  the  agency  is  requesting 
comments  on  the  significance  of  the  new 
findings  for  nutrition  labeling  and 
further  requests  that  persons  who 
submitted  comments  concerning  trans      , 
isomers  in  response  to  the  mandatory       j 
nutrition  labeling  proposal  reevaluate 
their  comments  relative  to  the  newest       ' 
data  and,  if  appropriate,  submit  f 

additional  or  revised  comments. 

The  agency  also  notes  the  increased 
use  of  fats  containing  long  and  very  long 
chain  fatty  acids  (e.g..  components  of 
partially  hydrogenated  menhaden  oil)  in 
the  food  supply  and  the  potential  for  the 
marketing  of  novel  compounds  in  which 
fatty  acids  are  linked  to  carbon 
structures  in  a  manner  that  will  reduce 
their  digestibility.  As  a  result,  these  ; 

compounds  will  have  the  technical  J 

effects  of  fat  without  the  calories.  The      • 
agency  is  requesting  comment  ! 

concerning  the  appropriateness  of  ' 

current  fat  related  definitions  and 
analytical  procedures  for  the  declaration 
of  these  compounds  with  respect  to 
mandatory  nutrition  labeling.  FDA  also 
requests  the  submission  of  the  results  of 
any  research  finding  that  will  assist  the 
agency  in  arriving  at  appropriate 
definitions  for  fatty  acid  groups. 

In  addition,  definitions  for  "saturated" 
fatty  acids  and  "unsaturated"  fatty 
acids  proposed  by  FDA  are  at  variance 
with  those  of  Canada  (Ref.  5).  the  Codex 
Alimentarius  Commission  (Ref.  6).  and 
the  European  Community  (Ref.  7). 
Differing  definitions  among  these 
organizations,  Canada,  and  the  United 
States  could  result  in  added  analytical 
expenses  for  nutrition  labeling  and  to 
support  nutrition  claims  for 
internationally  marketed  products.  The 
agency  therefore  requests  comment  on 
the  need  for  internationally  uniform  fat 
definitions  for  purposes  of  labeling. 

E.  Additional  Information 

Section  2(b)(l)(C]  of  the  1990 
amendments  stipulates  that  regulations 
shall  "permit  the  label  or  labeling  of 
food  to  include  nutrition  information 
which  is  in  addition  to  the  information 
required  by  such  section  403(q)  and 
which  is  of  the  type  described  in 
subparagraph  (1)  or  (2)  of  such  section 
*  *  *  ."  In  its  mandatory  nutrition 
labeling  proposal.  FDA  proposed  to 
allow  the  voluntary  declaration  of 
several  food  components  (e.g.. 
unsaturated  fat  and  soluble  fiber]  and 
any  naturally  occurring  vitamins  and 
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minerals  for  which  RDI's  have  been 
proposed  in  §  101.9(c)(10)(iv),  which  is 
redesignated  as  S  101.9(c)(ll)(iv)  in  this 
document.  However,  the  agency 
requested  comment  on  the  merits  of 
allowing  a  voluntary  listing  of  nutrients 
and  food  components  beyond  those 
required  in  nutrition  labeling.  The 
agency  raised  questions  about  how  the 
presence  of  these  additional  nutrients 
and  food  components  on  the  label  would 
be  interpreted  by  consumers,  and 
whether  the  listing  of  some  voluntary 
nutrients  and  food  components  would 
actually  be  misleading  (55  FR  29493). 
Through  the  inclusion  of  section 
2(b)(1)(C)  in  the  1990  amendments. 
Congress  would  appear  to  have  settled 
this  issue,  and,  accordingly,  the 
proposed  regulations  will  continue  to 
allow  specified  nutrients  and  food 
components,  like  unsaturated  fat  and 
soluble  fiber,  to  be  included  voluntarily 
in  nutrition  labeling.  However,  the 
House  Report  on  the  1990  amendments 
(Ref.  16)  states  that  the  regulations  that 
FDA  adopts  should  assure  that  the 
information  that  is  included  voluntarily 
does  not  interfere  with  the  consumer's 
understanding  of  the  information  that  is 
required  to  be  included  in  the  nutrition 
label.  Therefore.  FDA  requests  comment 
on  whether  it  is  necessary  to  include 
limits  on  the  voluntary  information  that 
may  be  provided. 

IV.  Nutrition  Label  Format 

As  stated  above,  section  2(b)(1)(A)  of 
the  1990  amendments  states  that 
implementing  regulations  shall  "require 
the  required  information  to  be  conveyed 
to  the  public  in  a  manner  which  enables 
the  public  to  readily  observe  and 
comprehend  such  information  and  to 
understand  its  relative  significance  in 
the  context  of  a  total  daily  diet."  FDA 
interprets  this  provision  as  supporting 
the  proposed  DRV's  and  as  a  mandate 
for  the  agency  to  continue  the  effort  that 
it  began  as  part  of  Secretary  Sullivan's 
food  labeling  initiative  of  conducting 
consumer  research  to  determine  the 
most  useful  and  appropriate  format  for 
nutrition  labeling. 

FDA  began  its  research  by  testing 
consumer  reactions  to  alternative  label 
formats  in  five  consumer  focus  groups 
(Ref.  11).  A  focus  group  session  is  a 
qualitative  information-gathering 
technique  in  which  a  group  of  8  to  10 
persons  is  guided  through  a  discussion 
of  a  specific  topic  by  a  trained 
moderator.  A  session  usually  lasts  about 
1  to  2  hours.  While  the  outcomes  of 
these  sessions  are  generally  not 
quantifiable,  they  can  help  in  guiding  the 
design  and  interpretation  of  structured 
research  projects  and  can  provide  useful 
insights  into  consumer  behavior. 


The  agency's  preliminary  consumer 
focus  group  sessions  were  designed  to 
provide  qualitative  information  on  four 
types  of  nutrition  label  formats, 
specifically  bar  graphs,  pie  charts, 
adjectival  descriptors,  and  tabular 
numeric  formats  (Ref.  11).  In  designing 
the  focus  group  sessions,  FDA  included 
specific  comparison  tasks  or  discussion 
issues  that  targeted  the  participants' 
ability  to  use  and  interpret  the  format.  In 
this  way.  the  discussions  were 
structured  to  explore  issues  beyond 
stated  preference  and  initial  visual 
appeal.  However,  the  extent  to  which 
familiarity  with  the  current  label 
influenced  participants'  responses  could 
not  be  determined. 

The  outcome  of  the  focus  group 
discussions  suggested  that  participants 
had  difficulty  using  pie  charts  and  bar 
graphs.  In  addition,  formats  based  on 
adjectival  descriptors,  such  as  the  use  of 
the  word  "high"  to  designate  the  level  of 
a  nutrient  in  a  food,  did  not  increase 
participants'  ability  to  compare  levels  of 
nutrients  between  foods.  The  tabular 
numeric  format,  which  was  similar  to 
the  current  label,  was  readily  used  and 
most  often  appropriately  interpreted  by 
participants.  Some  participants 
suggested  that  this  type  of  format 
required  "less  work"  to  interpret  than 
bar  graphs  or  pie  charts.  Virtually  all 
participants  favored  some  type  of  label 
standard  or  reference  value  for 
macronutrients  and  food  components 
associated  with  chronic  disease 
conditions  (Ref.  11). 

The  agency  also  has  conducted  a 
large  scale  quantitative  study  to 
evaluate  the  communication 
effectiveness  of  five  alternative  label 
formats.  The  study  employed  a 
representative  national  sample  of  1,000 
adult  primary  food  shoppers  and  a 
separate  sample  of  500  undereducated 
shoppers  (Ref.  14).  The  criteria  on  which 
labels  were  evaluated  included: 
Accuracy  with  which  consumers 
distinguished  between  nutritionally 
dissimilar  foods,  time  required  to  make 
distinctions,  confidence  in  using 
formats,  and  rated  helpfulness  of 
formats  for  food  selection  and  meal 
planning.  Study  respondents  provided 
comments  about  the  most  helpful  and 
least  helpful  features  of  the  formats. 

On  May  20. 1991  (56  FR  23072),  FDA 
published  a  notice  in  the  Federal 
Register  that  announced  the  availability 
of  a  report  of  the  results  of  this  study. 
The  notice  also  asked  for  comments  on 
the  study  and  on  proposed  additional 
format  research. 

Should  FDA  ultimately  decide,  based 
on  comments  and  the  results  of  the 
studies,  that  changes  in  the  format  of 


nutrition  labeling  appear  to  be 
necessary,  it  intends  to  propose  those 
changes  in  time  to  include  any  such 
changes  in  the  final  nutrition  labeling 
regulations  that  must  be  published  by 
November  8. 1992. 

The  proposed  DRV's  were  used  in 
several  formats  studied  in  the  focus 
group  sessions  as  well  as  in  some  of 
those  investigated  in  the  quantitative 
study  (Refs.  11  and  14).  In  these  and 
other  studies  (Ref.  15).  consumers 
indicated  a  desire  to  have  reference 
values,  such  as  the  proposed  DRV's,  on 
food  labels.  A  preliminary  review  of 
comments  received  on  the  mandatory 
nutrition  labeling  and  RDI/DRV 
proposals  also  indicates  great  consumer 
interest  in  having  these  reference  values 
become  a  part  of  nutrition  labeling.  The 
DRV's  appear  to  help  fulfill  the 
requirements  of  section  2(b)(1)(A)  of  the 
1990  amendments  in  that  they  enable 
consumers  to  "comprehend  such 
information  (i.e.  nutrition  labeling)  and 
to  understand  its  relative  significance  in 
the  context  of  a  total  daily  diet." 

In  light  of  these  responses,  the  agency 
is  of  the  opinion  that  use  of  the  DRV's 
will  help  meet  the  objectives  of  the  1990 
amendments  and  is  therefore  proposing 
to  make  them  mandatory  in  some  form. 
How  they  will  be  expressed  within 
nutrition  labeling  and  in  what  form  is 
the  subject  of  further  format  research. 
However,  at  this  time  FDA  wishes  to 
advise  that  it  intends  to  require 
inclusion  of  DRV's  in  nutrition  labeling. 
and  it  therefore  requests  further 
comments  on  how  they  might  be       v 
expressed. 

There  are  certain  additional  aspects 
of  the  current  format  that  are  directly 
affected  by  the  1990  amendments  (i.e.. 
highlighting,  use  of  ranges,  and  a 
simplified  format).  A  discussion  of  these 
matters  follows. 

A.  Highlighting 

Section  403(q)(l)  of  the  act  provides 
that  "The  Secretary  may  by  regulation 
require  any  information  required  to  be 
placed  on  the  label  *  *  *  to  be 
highlighted  *  '  *  by  larger  type,  bold 
type,  or  contrasting  color  if  the 
Secretary  determines  that  such 
highlighting  will  assist  consumers  in 
maintaining  healthy  dietary  practices." 

FDA's  current  regulations  do  not 
address  this  issue.  While  many 
examples  of  highlighting  of  nutrients  in 
nutrition  labeling  can  be  found  in  the 
marketplace,  the  agency  has  viewed  the 
practice  as  a  marketing  activity  rather 
than  as  a  tool  for  educating  or  assisting 
consumers  in  planning  a  healthy  diet. 
Highlighting  is  widely  practiced  by 
designers  of  print  communications. 
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including  food  package  designers,  as  a 
means  of  enhancing  the  readability  of 
print  materials.  However,  FDA  has  not 
conducted  any  research  to  determine  the 
effectiveness  of  highlighting  in  directing 
consumer  attention  to  specific 
nutritional  information  or  in  helping 
consumers  to  retain  the  highlighted 
information. 

Comments  are  requested  on  the 
usefulness  of  highlighted  information  to 
consumers.  For  example,  the  agency 
asks  for  comments  on  what  information, 
if  any,  should  be  highlighted;  how, 
when,  or  where  highlighting  should  be 
used;  the  circumstances  in  which  it  may 
be  misleading  (e.g.,  highlighting  the 
cholesterol,  but  not  the  fat  content  of  a 
food);  and  what  costs  are  involved. 
Research  findings  would  be  particularly 
useful. 

B.  Ranges  for  Nutrients 

Section  2(b)(l)P)  of  the  1990 
amendments  directs  FDA  to  permit  the 
quantitative  information  on  nutrition 
labeling  to  remain  the  same  (i.e.,  to  be 
stated  as  a  single  value)  or  to  be  stated 
as  a  range: 

*  *  *  even  though  (i)  there  are  minor 
variations  in  the  nutritional  value  of  the  food 
which  occur  In  the  normal  course  of  the 
production  or  processing  of  the  food,  or  (ii) 
the  food  is  comprised  of  an  assortment  of 
similar  foods  which  have  variations  in 
nutritional  value. 

FDA,  since  1973,  has  provided 
guidelines  for  deriving  nutrition  label 
values  that  are  representative  of  the 
range  of  nutrients  in  a  food.  Under  the 
guidelines,  the  label  values  are 
established  by  statistical  analyses  of 
data  gathered  to  accoimt  for  seasonal 
effects,  growing/harvesting  regions, 
storage,  and  other  variables  that  affect 
nutrient  content.  This  procedure, 
together  with  FDA's  compliance 
standards  in  S  101.9(e)(4)(ii]  and  (e)(5) 
(renumbered  as  S  101.9(g)(4)(ii)  and 
(g)(5)  in  this  proposal),  which  allow  up 
to  a  20  percent  deviation  for  naturally 
occurring  nutrients,  permits  most  foods 
to  be  represented  by  a  single  label  value 
for  each  nutrient,  even  those  that  are 
quite  variable. 

The  agency  believes  that  single  values 
calculated  using  this  procedure  are  more 
informative,  and  are  less  confusing,  for 
consumers  than  are  ranges  of  values, 
especially  where  the  ranges  are  large.  It 
is  true  that  requiring  a  single  value  may 
result  in  underdeclaration  of  some 
nutrients  (e.g.,  vitamin  C)  and 
overdeclaration  of  others  (e.g.,  sodium) 
when  variability  is  high.  However,  the 
single  value  will  fairly  represent  the 
nutrient  levels  that  the  consumer  can 
depend  upon  receiving  from  the  product 
over  time.  A  single  value  also  permits 


manufacturers  to  avoid  frequent  product 
analyses  and  label  changes,  and  it 
requires  that  FDA  take  compliance 
action  only  if  a  label  significantly 
misrepresents  the  nutrient  content  of  a 
food. 

The  statistical  procedures  used  by 
FDA  are  discussed  in  a  guide, 
"Compliance  Procedures  for  Nutrition 
Labeling,"  as  noted  in  the  mandatory 
nutrition  labeling  proposal  (55  FR  29487 
at  29507).  This  guide  may  be  obtained 
from  the  Division  of  Nutrition,  Center  for 
Food  Safety  and  Applied  Nutrition 
(address  above).  A  revised  guide,  to  be 
entitled  "FDA  Nutrition  Labeling 
Manual — A  Guide  for  Using  Data 
Bases,"  will  be  available  by  the  time  a 
final  rule  in  this  proceeding  is  issued. 
The  revised  guide  will  provide  a  more 
comprehensive  discussion  of  procedures 
for  using  a  data  base  to  develop  a 
nutrition  label.  It  will  also  discuss  some 
suggested  alternatives  to  current 
procedures.  In  the  revised  guide,  the 
agency  will  provide  for  the  use  of  a 
mean  value  derived  from  a  satisfactory 
data  base  for  use  in  nutrition  labeling  in 
conformance  wnth  §  101.9(g)(4){ii).  In 
order  to  ensure  that  the  data  base  is 
adequate  for  this  purpose,  a  maximum 
coefficient  of  variation  will  be 
incorporated  in  the  revised  guide  in 
addition  to  other  requirements.  The 
coefficient  of  variation  is  the  standard 
of  deviation  (a  measure  of  variability) 
expressed  as  a  percentage  of  the  mean. 
The  mean  value  that  may  be  used 
should  be  derived  from  an  acceptable 
data  base  that  meets  the  criteria  given 
in  detail  in  the  booklet  and  summarized 
below: 


Number  o<  samplas 

Maximum 
cootfioent 
o<  vanation 

5 

10      

17 
25 

20 

an         

31 
34 

M                               

36 

sn                              

37 

Thus,  if  the  sampling  plan  is 
acceptable  to  the  agency,  and  the  above 
number  of  samples  are  assayed  then,  if 
the  coefficient  of  variation  is  equal  to  or 
less  than  the  maximum  coefficient  of 
variation  applicable  to  the  number  of 
samples  as  specified  above,  the  mean 
value  may  be  used  for  labeling  purposes 
instead  of  the  calculated  value  using  the 
agency  formula. 

The  booklet  detailing  the 
requirements  of  an  acceptable  data  base 
will  have  a  more  complete  discussion  of 
the  use  of  mean  values  and  calculated 
values  and  when  each  may  be  used  for 
reasonable  nutrient  label  values.  The 


agency  intends  to  publish  a  notice  in  the 
Federal  Register  when  the  revised  guide 
is  completed  to  provide  an  opportunity 
for  public  review. 

FDA  tentatively  concludes  that  the 
agency's  current  compliance  policy  with 
respect  to  labeling  in  the  face  of  nutrient 
variabihty,  satisfies  the  requirements  of 
the  1990  amendments.  While  the 
legislative  history  (Ref.  16)  states  that 
section  2(b)(1)(D)  is  to  give  the  Secretary 
flexibihty  to  permit  nutrient  values  to  be 
declared  as  a  range,  the  agency  does  not 
believe  that  doing  so  will  assist 
consumers  in  maintaining  healthy 
dietary  practices  and,  therefore,  is  not 
proposing  any  changes  in  its  regulations 
in  response  to  this  section.  However,  the 
agency  solicits  specific  comment  on  the 
use  or  display  of  ranges  on  nutrition 
labels. 

C.  Simplified  Format 

In  an  effort  to  keep  the  space 
requirements  for  the  nutrition  label  to  a 
minimum,  FDA  proposed  in  the 
mandatory  nutrition  labeling  proposal 
that  certain  nutrients  and  food 
components  (i.e.,  calories  from  fat, 
saturated  fatty  acids,  cholesterol,  fiber, 
vitamins,  and  minerals]  could  be 
omitted  from  the  tabular  listing  if  they 
are  not  present  in  the  food  or  are 
present  in  very  small  amounts.  When 
these  nutrients  and  food  components  are 
omitted  from  the  tabular  listing,  FDA 
proposed  to  require  that  the  statement 

"Not  a  significant  source  of .** 

with  the  blank  filled  in  with  the  missing 
items,  be  included  within  the  nutrition 
labeling  (55  FR  29487  at  29502). 

Section  403{q)(5)(C)  of  the  act,  takes  a 
somewhat  different  approach.  It  states 
that: 

*  *  *  If  a  food  contains  insignificant 
amounts,  as  determined  by  the 
Secretary,  of  more  i^an  one-half  the 
nutrients  required  by  subparagraphs  (1) 
and  (2)  to  be  in  the  label  or  labehng  of 
the  food,  the  Secretary  shall  require  the 
amounts  of  such  nubients  to  be  stJted  in 
a  simplified  form  prescribed  by  the 
Secretary. 

In  discussing  label  format  issues,  the 
lOM  report  (Ref.  1,  p.  299)  states  that 
'There  is  an  obvious  tension  between 
the  goal  of  label  uniformity,  which  will 
facilitate  consumer  use  of  nutrition 
labeling,  and  the  possible  need  for 
modification  for  specific  foods  or 
markets."  While  the  benefits  of 
consistency  in  the  presentation  of 
nutrition  information  are  stressed,  the 
report  also  states  that  "It  may  be 
appropriate  to  allow  foods  that  contain 
very  few  of  the  mandatory  components 
of  nutrition  labeling  to  use  an 
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abbreviated  version  of  the  standards 
format  *  *  *." 

Research  conducted  in  conjunction 
with  selection  of  the  current  nutrition 
label  format  showed  that  consumers  of 
all  educational  backgrounds  were 
consistently  more  accurate  in  identifying 
individual  nutrient  differences  between 
foods,  as  well  as  in  making  overall 
comparative  judgments  about  nutrition 
quality,  when  nutrients  not  present  at 
significant  levels  were  omitted  from  the 
nutrition  label  (Ref.  17).  These  results 
need  to  be  weighed  against  other 
research  that  showed  strong  consumer 
preference  for  having  all  nutrients 
reported  on  the  label  rather  than  only 
those  nutrients  that  are  actually  present 
in  the  food  (Ref.  15). 

To  reflect  the  part  of  section 
403(q)(5){C)  that  stales  "*  *  *  If  a  food 
contains  insignificant  amounts,  as 
determined  by  the  Secretarj',  of  more 
than  one-half  the  nutrients  required  by 
subparagraphs  (1)  and  (2)  to  be  in  the 
label  or  labeling  of  the  food  *  *  *."  FDA 
is  proposing  in  §  101.9(f)(1)  to  consider 
all  15  nutrients  and  food  components 
that  would  be  mandatory  under  this 
proposal  as  "required  nutrients."  The  15 
food  components  and  nutrients  to  be 
included  are:  calories,  calories  from  fat. 
total  fat,  saturated  fat,  cholesterol,  total 
carbohydrate,  complex  carbohydrate, 
sugars,  dietary  fiber,  protein,  sodium, 
vitamin  A.  vitamin  C,  calcium,  and  iron. 
While  the  agency  generally  refers  in  this 
document  to  calories  as  a  measure  of 
energy;  to  fat,  fatty  acids,  cholesterol, 
carbohydrates,  fiber,  protein,  and 
sodium  as  food  components;  and  to 
vitamins  and  minerals  as  nutrients,  it  is 
clear  in  section  403(q)(2](B)  of  the  1990 
amendments  that  all  of  these  categories 
are  included  under  the  general  term 
"nutrients."  Accordingly.  FDA  is 
proposing  to  use  all  of  them  in 
calculating"*  *  *  one-half  the  nutrients 
required  *  *  *."  Therefore.  FDA 
interprets  the  language  in  section 
403(q)(5)(C)  quoted  above  as  meaning 
that  if  a  food  contains  insignificant 
amounts  of  8  or  more  required  nutrients, 
it  is  subject  to  the  simplified  format.  To 
ensure  that  the  determination  as  to 
when  this  format  is  required  is  not 
unnecessarily  complicated,  FDA  is 
proposing  not  to  count  nutrients  other 
than  the  15  listed  above  as  required 
nutrients,  even  if  the  nutrients  are  added 
to  a  standardized  enriched  food  and 
therefore  would  have  to  be  declared  in 
nutrition  labeling  (§  101.9(f)(1)  and 
(3)(iii). 

For  purposes  of  determining  when  a 
food  must  bear  the  simplified  format, 
section  403(q)(5)(C)  of  the  act  also 
directs  the  Secretary  to  determine  when 


a  food  contains  "insignificant  amounts" 
of  these  required  nutrients.  For  this 
purpose,  FDA  is  proposing  in 
§  101.9(f)(2)  to  define  "insignificant 
amount"  as  that  amount  that  may  be 
rounded  to  zero  in  nutrition  labeling. 

To  clarify  the  point  at  which  very  low 
levels  of  nutrients  or  food  components 
may  be  rounded  to  zero,  the  agency  is 
proposing  additions  in  proposed  §  101.9 
to  indicate  precisely  what  analytical 
amounts  may  be  rounded  down  to  zero: 
S  101.9(c)(3),  calories;  §  101.9(c)(3)(i), 
calories  from  total  fat;  §  101.9(c)(3)(ii), 
calories  from  saturated  fatty  acids, 
unsaturated  fatty  acids,  carbohydrates, 
and  protein;  S  101.9(c)(4).  total  fat; 
§  101.9(c)(4)(i),  saturated  fatty  acids; 
§  101.9(c)(4)(ii),  unsaturated  fatty  acids; 
§  101.9(c)(4)(ii)(A),  polyunsaturated  fatty 
acids;  §  101.9(c)(4)(ii)(B). 
monounsaturated  fatty  acids; 
S  101.9(c)(6),  total  carbohydrate: 
§  101.9(c)(6)(i),  complex  carbohydrate: 
§  101.9(c)(6)(ii)(A),  sugars; 
S  101.9(c)(6](ii)(B).  sugar  alcohol: 
§  101.9(c)(7),  dietary  fiber 
§  101.9(c)(7)(i)(A).  soluble  fiber 
§  101.9(c)(7){i)(B),  insoluble  fiber;  and 
§  101.9(c)(8),  protein.  In  the  case  of 
calories,  which  are  proposed  to  be 
declared  to  the  nearest  5-calorie 
increment  in  nutrition  labeling  (up  to  50 
calories),  the  amount  specified  that 
would  be  expressed  as  zero  is  "less  than 
5  calories."  For  total  fat.  total 
carbohydrate,  complex  carbohydrates, 
sugars,  sugar  alcohol,  dietary  fiber, 
soluble  fiber,  insoluble  fiber,  and 
protein,  FDA  is  proposing  less  than  0.5  g 
as  the  amount  that  can  be  expressed  as 
zero.  For  saturated  fatty  acids, 
unsaturated  fatty  acids,  polyunsaturated 
fatty  acids,  and  monounsaturated  fatty 
acids.  FDA  is  proposing  less  than  0.25  g 
as  the  amount  that  can  be  expressed  as 
zero. 

Current  regulations  (§  101.9{c)(7)(i)) 
provide  that  vitamin  and  mineral  values 
of  less  than  2  percent  of  the  U.S.  RDA 
are  to  be  declared  as  zero.  This 
provision  was  carried  forward  in  the 
mandatory  nutrition  labeling  proposal 
as  proposed  §  101.9(c)(10)(iii),  now 
redesignated  as  §  101.9(c)(ll)(iii). 
Consequently.  FDA  is  proposing  that  a 
value  of  less  than  2  percent  of  the  RDI 
(set  forth  in  proposed  §  101.9(c)(10)(iv), 
redesignated  in  this  document  as 
§  101.9(c)(ll)(iv))  be  considered 
insignificant.  This  cutoff  is  supported  by 
the  imitation  food  regulation 
(§  101.3(e)(4)(ii))  which  identifies  2 
percent  or  more  of  the  RDI  as  a 
measurable  amount  of  a  nutrient. 
Anything  less  than  a  measurable 
amount  could  be  considered 
"insignificant." 


Current  regulations  (§  101.9(c](8](i)) 
require  that  sodium  content  be  declared 
as  zero  when  less  than  5  mg  are  present 
per  serving  (portion).  This  value  is 
consistent  with  the  definition  of  "sodium 
free."  This  requirement  for  zero 
declaration  was  carried  forward  m  the 
mandatory  nutrition  labeling  proposal  in 
§  101.9(c)(8),  which  is  redesignated  as 
§  101.9(c)(9)  in  this  proposal. 

In  the  case  of  cholesterol,  the  agency 
proposed  in  §  101.9(c)(5)  of  its 
mandatory  nutrition  labeling  proposal 
that  a  zero  declaration  of  cholesterol  be   . 
allowed  when  the  cholesterol  content  of 
a  food  is  less  than  2  mg  per  ser\'ing 
(portion).  This  level  is  consistent  with 
the  definition  of  "cholesterol  free"  (55 
FR  29456)  that  FDA  has  proposed. 

Currently  no  single  food  composition 
data  base  has  all  of  the  information 
needed  to  determine  what,  or  how 
many,  foods  would  be  required  to  bear 
the  simplified  format  using  the  above 
criteria.  Available  data  bases  lack 
information  particularly  on  sugars, 
complex  carbohydrates,  and  dietary 
fiber.  FDA  utilized  several  available 
data  bases  to  create  a  file  that  contains 
information  on  all  required  nutrients 
(Ref  18).  This  file  makes  it  possible  to 
obtain  some  information  on  the  types 
and  number  of  traditional  foods  that 
would  be  required  to  bear  the  simplified 
format.  Using  this  file,  it  appears  that 
the  proposed  rules  would  require  that 
the  following  types  of  foods  bear  the 
simplified  format:  beverages  such  as 
sweetened  coffee  and  tea,  soft  drinks, 
and  fruit  and  fruit-fiavored  drinks;  fats 
and  oils  including  some  salad  dressings: 
all  types  of  sugar  sweets  such  as 
syrups,  gelatin  desserts,  jams,  jellies, 
and  some  candies:  pickles;  some 
condiments  and  sauces;  salt  and 
seasoning  salts;  and  a  limited  number  of 
grain  products,  fruits,  and  vegetables. 

FDA  is  proposing  in  §  101.9(f)(3)(i)  to 
prescribe  a  simplified  format  that 
resembles  the  minimum  label 
requirements  as  described  in  the 
mandatory  nutrition  labeling  proposal 
(55  FR  29487  at  29502)  in  that  total 
calories,  total  fat,  total  carbohydrate, 
protein,  and  sodium  would  be  declared 
as  a  minimum  (i.e.,  as  a  core 
requirement).  In  addition,  FDA  is 
proposing  in  §  101.9(f)(3)(ii]  that  any 
other  nutrients  or  food  components  that 
are  required  components  of  the  full 
nutrition  label  and  identified  in 
S  101.9(f)(1)  be  declared  in  the  simplified 
format  if  they  are  present  in  more  than 
insignificant  amounts. 

The  minimum  label  requirements 
stated  in  the  mandatory  nutrition 
labeling  proposal  allowed  nutrients  and 
food  components  (other  than  the  core 
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Current  regulations  (§  101.g(c](8](i)) 
require  that  sodium  content  be  declared 
as  zero  when  less  than  5  mg  are  present 
per  serving  (portion).  This  value  is 
consistent  with  the  definition  of  "sodium 
free."  This  requirement  for  zero 
declaration  was  carried  forward  m  the 
mandatory  nutrition  labeling  proposal  in 
§  101.9(c)(8).  which  is  redesignated  as 
§  101.9(c](g)  in  this  proposal. 

In  the  case  of  cholesterol,  the  agency 
proposed  in  §  101.9(c)(5)  of  its 
mandatory  nutrition  labeling  proposal 
that  a  zero  declaration  of  cholesterol  be  . 
allowed  when  the  cholesterol  content  of 
a  food  is  less  than  2  mg  per  ser\'ing 
(portion).  This  level  is  consistent  with 
the  definition  of  "cholesterol  free"  (55 
FR  29456)  that  FDA  has  proposed. 

Currently  no  single  food  composition 
data  base  has  all  of  the  information 
needed  to  determine  what,  or  how 
many,  foods  would  be  required  to  bear 
the  simplified  format  using  the  above 
criteria.  Available  data  bases  lack 
information  particularly  on  sugars, 
complex  carbohydrates,  and  dietary 
fiber.  FDA  utilized  several  available 
data  bases  to  create  a  file  that  contains 
information  on  all  required  nutrients 
(Ref.  18).  This  file  makes  it  possible  to 
obtain  some  information  on  the  types 
and  number  of  traditional  foods  that 
would  be  required  to  bear  the  simplified 
format.  Using  this  file,  it  appears  that 
the  proposed  rules  would  require  that 
the  following  types  of  foods  bear  the 
simplified  format:  beverages  such  as 
sweetened  coffee  and  tea.  soft  drinks, 
and  fruit  and  fruit-flavored  drinks;  fats 
and  oils  including  some  salad  dressings; 
all  types  of  sugar;  sweets  such  as 
syrups,  gelatin  desserts,  jams,  jellies, 
and  some  candies;  pickles;  some 
condiments  and  sauces;  salt  and 
seasoning  salts;  and  a  limited  number  of 
grain  products,  fruits,  and  vegetables. 

FDA  is  proposing  in  §  101.9(f)(3)(i)  to 
prescribe  a  simplified  format  that 
resembles  the  minimum  label 
requirements  as  described  in  the 
mandatory  nutrition  labeling  proposal 
(55  FR  29487  at  29502)  in  that  total 
calories,  total  fat.  total  carbohydrate, 
protein,  and  sodium  would  be  declared 
as  a  minimum  (i.e..  as  a  core 
requirement).  In  addition.  FDA  is 
proposing  in  §  101.9(f)(3)(ii)  that  any 
other  nutrients  or  food  components  that 
are  required  components  of  the  full 
nutrition  label  and  identified  in 
§  101.9(f)(1)  be  declared  in  the  simplified 
format  if  they  are  present  in  more  than 
insignificant  amounts. 

The  minimum  label  requirements 
stated  in  the  mandatory  nutrition 
labeling  proposal  allowed  nutrients  and 
food  components  (other  than  the  core 
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requirements — that  is,  total  calories, 
total  fat,  total  carbohydrate,  protein, 
and  sodium)  to  be  omitted  from  the 
tabular  listing  if  a  statement  was  added 
within  the  nutrition  label  stating  "Not  a 

significant  source  of ,"  with  the 

blank  filled  in  by  the  missing  nutrients 
or  food  components.  The  primary 
difference  between  that  format  and  the 
simplified  format  being  proposed  here  is 
that,  as  long  as  no  additional  nutrients 
(e.g.,  potassium)  are  declared,  the 
nutrients  or  food  components  (other 
than  the  core  requirements)  that  are    . 
required  parts  of  the  full  nutrition  label 
but  that  are  present  in  insignificant 
amounts  would  not  be  identified  on  the 
simplified  label.  In  these  circumstances, 
manufacturers  would  not  have  to 
include  the  statement  "Not  a  significant 
source  of "  on  their  label. 

However,  under  proposed 
§  101.9(f)(4),  if  manufacturers  voluntarily 
choose  to  declare  additional  nutrients  or 
food  components  that  are  not  among  the 
15  required  nutrients  (e.g.,  potassium), 
as  allowed  by  section  2(b)(1)(C)  of  the 
1990  amendments,  they  will  then  be 
required  to  use  the  statement  "Not  a 

significant  source  of ,"  with  the 

blank  filled  in  with  the  name  of  any 
required  nutrients  or  food  components 
that  are  missing  or  present  in 
insignificant  amounts.  The  agency  is 
also  proposing  in  §  101.9(f)(4)  that  if  the 
product  is  voluntarily  enriched  or 
fortified  with  added  vitamins  or 
minerals,  any  such  nutrients  must  be 
declared  within  the  simplified  format 
and  followed  by  the  above  statement. 
Such  a  voluntary  addition  of  nutrients  is 
viewed  by  the  agency  as  an  effort  to 
market  the  food  as  a  significant  source 
of  nutrients.  The  agency  believes  such 
action  would  be  misleading  under 
section  201(n]  of  the  act  unless 
consumers  are  advised  about  the  full 
nutritional  profile  of  the  food. 

However,  as  an  exception,  under 
proposed  S  101.9(r)(3)(iii),  standardized 
enriched  foods  that  qualify  for  use  of  the 
simplified  format  may  use  this  format 
without  the  added  statement  even 
though  they  include  nutrients  that  are 
required  by  the  standard  to  be  added 
(e.g..  thiamin,  riboflavin,  and  niacin  in 
enriched  flour)  but  that  are  not  among 
the  15  required  nutrients. 
This  exception  is  being  proposed 
because,  in  many  cases,  these 
standardized  foods  have  been  enriched 
because  of  the  food  standard  and  not  at 
the  choice  of  the  manufacturer. 

A  nutrition  label  for  a  soft  drink  that 
uses  the  simplified  format  would  state: 


Nutrition  Information  per  Serving 


Serving  size 


Senflngs  per  container. 

Calories 

Total  fal 


Total  carbohydrate.. 

Sugars 

Prolem '.._ 

Sodium 


12I0Z 
(360 
mg 


1 
145 

Og 
36g 
36g 

Og 
20  mg 


floz= fluid  ounces 

However,  a  nutrition  label  using  the 
simplified  format  for  a  vegetable  oil  that 
voluntarily  declares  polyunsaturated 
and  monounsaturated  fats  would  statei 

Nutrition  Information  per  Serving 


Serving  size 


Servings  per  contaiper 

Calories — — 

Calories  from  total  faL 

Total  tel - 

Saturated  fat 

Polyuneaturaled  lat~. 

Monourtsaturaled  fal.. 

Total  cart)ohydrate 

Protein 

Sodium 


(Mfl) 


64 

130 
130 
14  g 

2g 

*9 
8g 
Og 
Og 
Omg 


Not  a  significant  source  of  cholesterol, 
complex  carbohydrate,  sugars,  dietary 
fiber,  vitamin  A,  vitamin  C.  calcium,  or 
iron. 

To  save  space  and  to  allow  greater 
flexibility  in  presentation,  FDA  is 
proposing  in  §  101.9(f)(5)  that  nutrition 
information  for  the  simplified  format 
may  be  presented  in  vertical  columns 
(as  above)  or  in  lines.  Under  the 
proposal,  when  a  line  presentation  is 
used,  any  nutrients  or  food  components 
that  are  subelements  that  would 
otherwise  be  indented  under  a  principal 
element  (e.g.,  saturated  fat  as  a 
subelement  of  total  fat)  must  be  put  in 
parentheses  in  the  proper  order. 
Examples  of  a  line  presentation  for  the 
two  products  listed  above  are  as 
follows: 

Nutrition  Infonnation 

Serving  size:  12  fl  oz  (360  mL) 

Servings  per  container  1 

Per  serving:  145  calories.  0  g  total  fat  38  g 
total  carbohydrate  (36  g  sugars),  0  g  protein, 
20  mg  sodium. 

Nutrition  Infonnation 

Serving  size:  1  tbsp  (14  g) 

Servings  per  container  64 

Per  serving:  130  calories  (130  calories  from 
total  fat).  14  g  total  fat  (2  g  saturated  fat,  4  g 
polyunsaturated  fal,  and  8  g 
monounsaturated  fal),  0  g  total  carbohydrate, 
0  g  protein.  0  mg  sodium.  Not  a  signiricant 
source  of  cholesterol,  complex  carbohydrate. 


sugars,  dietary  ni>er,  vitamin  A.  vitamin  C 
calcium,  or  iron. 

To  attract  the  consumer's  attention  to 
the  smaller  nutrition  label,  to  clarify  the 
information  in  the  simplified  format  to 
the  consumer,  and  in  recognition  of 
section  403(q)(l)  of  the  act  and  of 
section  2(b)(1)(A)  of  the  1990 
amendments,  the  agency  is  also 
considering  the  usefulness  cf  requiring 
that  the  headings  "NUTRITION 
INFORMATION"  and  "PER  SERVING" 
be  highlighted  by  larger  type,  bold  type, 
or  contrasting  color.  Comments  are 
requested  on  this  possible  use  of 
highlighting. 

V.  Exemptions 

The  1990  amendments  specifically 
exempt  certain  foods  from  the 
requirements  of  section  403(q)  cf  the  act. 
Some  of  these  exemptions  are  the  same 
as  those  included  in  FDA's  mandatory 
nutrition  labeling  proposal.  A  discussion 
of  the  authority  for  these  exemptions 
and,  where  differences  exist,  of  the 
revised  exemptions  follows. 

A.  No  Nutritional  Significance 

Section  403(q)(5)(C)  of  the  act  states: 

If  a  food  contains  insigniHcant  amounts,  as 
determined  by  the  Secretary,  of  all  the 
nutrients  required  by  subparagraphs  (1)  and 
(2)  to  l>e  listed  in  the  label  or  labeling  of  food 
tlie  requirements  of  such  subparagraphs  shall 
not  apply  to  sucti  food  if  the  label,  Iat>eling. 
or  advertising  of  such  food  does  not  make 
any  claim  with  respect  to  the  nutritional 
value  of  such  food.  *  *  * 

In  accordance  with  this  provision  of 
the  statute,  FDA  is  revising  proposed 
9  101.9(a).  As  set  out  in  the  mandatory 
nutrition  labeling  proposal,  this  section 
would  have  required  that  nutrition 
labeling  be  provided  on  all  foods  that 
are  a  meaningful  source  of  calories  or 
nutrients.  The  agency  proposed  that  a 
food  be  classified  as  a  "meaningful" 
source  of  calories  or  nutrients  if  it 
contained: 

(1)  Two  percent  or  more  of  the  RDI  for 
protein,  vitamin  A,  vitamin  C,  Iron,  or 
calcium  per  serving  (portion); 

(2)  More  than  40  calories  per  serving 
(portion)  or  more  than  0.4  calorics  per  g; 
or 

(3)  More  than  35  mg  of  sodium  per 
serving  (portion). 

FDA  is  compelled  by  the  statute  to 
revise  proposed  §  101.9(a)  to  exempt 
from  nutrition  labeling  only  those  foods 
that  contain  insignificant  amounts  of  all 
of  the  nutrients  and  food  components 
required  within  nutrition  labeling.  Thus, 
consistent  with  the  preceding  discussion 
on  the  simplified  format,  the  agency  is 
proposing  to  define  "insignificant"  in 


G0376  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday,  November  27.  1991  /  Proposed  Rules 


§  101.9(a]  as  that  amount  that  allows  a 
declaration  of  zero  in  nutrition  labeling. 
FDA  is  also  compelled  by  the  statute 
to  make  this  exemption  available  only 
when  there  are  no  nutrition  claims  in  the 
label,  labeling,  or  advertising  for  the 
food.  FDA  therefore  has  modified 
proposed  §  101.9(a)  to  restrict  the 
exemption  for  foods  with  insigniflcant 
amounts  of  nutrients  to  such  situations. 
The  proposed  provisions  point  out  that 
nutrition  claims  or  information  set  forth 
in  any  context,  and  in  any  form  of 
expression,  implicit  as  well  as  explicit, 
will  bar  a  food  from  an  exemption  from 
nutrition  labeling  under  the  "no 
nutritional  significance"  provisions. 

B.  Small  Business 

Section  403(q)(5)(D)  of  the  act 
establishes  a  small  business  exemption 
by  providing  that: 

If  a  person  offers  food  for  sale  and  has 
annual  gross  sales  made  or  business  done  in 
sales  to  consumers  which  is  not  more  than 
$500,000  or  has  annual  gross  sales  made  or 
business  done  in  sales  of  food  to  consumers 
which  is  not  more  than  $50,000.  the 
requirements  of  subparagraphs  (1),  (2),  (3). 
and  (4)  (of  section  403(q))  shall  not  apply  with 
respect  to  food  sold  by  such  person  to 
consumers  unless  the  label  or  labeling  of  food 
oflered  by  such  person  provides  nutrition 
information  or  makes  a  nutrition  claim. 

This  section  of  the  statute  requires  a 
modification  of  the  relevant  provision 
that  FDA  included  in  the  mandatory 
nutrition  labeling  proposal.  That 
provision,  §  101.9(h)(1),  would  have 
provided  an  exemption  for  foods  offered 
for  retail  sale  by  firms  that  have  an 
annual  amount  of  food  sales  of  not  more 
than  $500,000. 

Under  section  403(q)(5)(D)  of  the  act, 
however,  a  food  product  is  exempt  from 
nutrition  labeling  if  it  is  offered  for  sale 
by  a  person  who  has  annual  gross  sales 
made,  or  business  done  in  sales,  of  food 
and  other  merchandise  to  consumers  of 
not  more  than  $500,000  or  annual  gross 
sales  made,  or  business  done  in  sales,  of 
food  alone  of  not  more  than  $50,000. 
Accordingly,  the  food  products  sold  by  a 
company  would  be  exempt  if  the 
company  had  annual  gross  sales,  made, 
or  business  done  in  sales,  to  consumers 
of  more  than  $500,000  but  less  than 
$50,000  worth  of  sales  made,  or  business 
done  in  sales,  of  food  to  consumers,  or  if 
it  had  annual  gross  sales,  or  business 
done  in  sales,  to  consumers  of  less  than 
$500,000  even  though  it  had  more  than 
$50,000  worth  of  sales  made,  or  business 
done  in  sales,  of  food  to  consumers. 
Only  businesses  having  more  than 
$500,000  in  gross  sales  made,  or  business 
done  in  sales,  to  consumers  and  more 
than  $50,000  in  sales,  or  business  done 
in  sales,  of  food  alone  to  consumers 


would  not  be  exempt.  Proposed 
S  101.9(h)(1).  redesignated  in  this 
proposal  as  S  101.9(j)(l),  has  been 
revised  accordingly. 

For  the  purposes  of  this  regulation, 
FDA  is  proposing  in  §  101.g(j)(l](ii)  that 
a  person  who  offers  food  for  sale,  or 
who  has  business  done  in  sales,  to 
consumers  is  any  person  who 
manufactures,  packs,  or  distributes  food 
for  ultimate  sale  to  consumers  at  the 
retail  level,  as  well  as  any  person 
directly  involved  in  the  retail  sale  of 
foods  to  consumers.  This  proposed 
provision  clarifies  the  coverage  of  the 
small  business  exemption. 

As  discussed  in  the  June  13. 1990. 
report  of  the  Committee  on  Energy  and 
Commerce.  House  of  Representatives 
(Ref.  16),  wholesale  business,  that  is, 
sales  not  involving  consumers,  is  not 
included  in  calculations  of  gross  sales. 
Sales  from  all  stores  or  other  outlets 
owned  by  a  particular  corporation  or 
other  business,  however,  must  be  added 
together  in  determining  whether  the 
business  qualifies  for  the  exemption 
(Ref  16). 

In  proposed  §  101.9(j)(l)(iii),  FDA  is 
carrying  forward  from  the  mandatory 
nutrition  labeling  proposal  its  position 
that  the  calculation  of  the  amount  of 
sales  should  be  based  on  the  most 
recent  two  year  average  of  business 
sales,  and  that,  where  firms  have  been 
in  business  less  than  two  years  and 
wish  to  claim  the  small  business 
exemption,  reasonable  estimates  of 
sales  must  indicate  that  annual  sales 
will  not  exceed  the  dollar  amounts 
specified.  The  agency  recognizes  that 
foreign  firms  may  also  be  entitled  to  the 
small  business  exemption.  In  order  to 
provide  comparable  treatment  to  such 
firms.  FDA  is  proposing  in 
S  101.9(j)(l)(iii)  that  the  total  sales  of  a 
foreign  firm  in  the  United  States  would 
be  the  level  of  business  activity  used  in 
determining  whether  the  firm  has  less 
than  $500,000  sales  to  consumers  or  less 
than  $50,000  in  food  sales  to  consumers. 

C.  Restaurant  Food 

Sections  403(q)(5)(A)(i)  and  (ii)  of  the 
act  exempt  from  the  nutrition  labeling 
requirements  foods  that  are  served  in 
restaurants  or  similar  food  service 
establishments,  that  are  principally 
processed  and  prepared  in  a  retail 
establishment,  that  are  ready  for 
consumption  although  not  necessarily 
for  consumption  at  the  place  of  sale,  and 
that  are  not  offered  for  sale  outside  the 
establishment.  FDA  tentatively 
concludes  that  proposed  S  101.9(h)(2) 
and  (h)(3).  which  are  redesignated  as 
S  101.9(i)(2)  and  (j)(3)  in  this  document, 
appropriately  reflect  these  provisions  of 
the  legislation.  Therefore.  FDA  is  not 


modifying  S  101.9(j)(3).  However,  to 
reflect  the  exemption  contained  in 
section  403(q)(5)(F)  of  the  act.  FDA  is 
modifying  §  101.9(j)(2)  to  exempt  foods 
sold  by  a  distributor  who  sells 
principally  to  restaurants  and  other  food 
service  establishments  from  the 
nutrition  labeling  requirements. 
Manufacturers,  packers,  or  distributors 
of  foods  for  restaurant  use  should 
nutrition  label  their  food  products  if 
there  is  a  reasonable  possibility  that  the 
food  will  be  purchased  directly  by 
consumers  (Ref  25). 

D.  Small  Packages 

Section  403(q)(5){B)  of  the  act 
provides  an  exemption  from  nutrition 
labeling  on  labels  of  foods  that  are  in 
packages  that  are  so  small  that  it  is 
impracticable  to  comply  with  the 
statutory  requirements  and  that  do  not 
contain  any  nutrition  information. 
According  to  the  House  Committee 
Report  (Ref  16): 

*  *  *  In  order  to  qualify  for  the  exemption, 
the  Secreta(|r  must  find  that  the  information 
on  the  label  would  be  difficult  to  read,  while 
leaving  a  reasonable  amount  of  room  for  the 
name  of  the  product  and  other  information 

that  is  required  by  law  to  be  on  the  label. 

•  •  • 

FDA  had  attempted  to  exempt  very 
small  packages  by  proposing  an 
exemption  in  §  101.9(h)(ll)  for  small 
individually  packaged  "bite-size"  pieces 
of  food.  The  agency  has  been  made 
aware  of  the  confusion  over  the  term 
"bite  size"  through  the  number  of 
requests  it  has  received  to  define  it. 
Therefore,  in  response  to  the  1990 
amendments  and  to  the  requests  for 
clarification  that  it  has  received.  FDA  is 
revising  proposed  §  101.9(h](ll).  which 
is  redesignated  as  §  101.9(j)(ll)  in  this 
document,  to  specify  a  standard  for  a 
package  that  is  sufficiently  small  to  be 
exempt  from  nutrition  labeling.  To 
promote  consistency  within  its  food 
labeling  regulations,  the  package  size 
that  the  agency  is  proposing  as  its 
standard  is  the  same  package  size  that  it 
uses  as  the  standard  in  §  101.2(c)(3)(i) 
for  exempting  small  packages  of  foods 
from  type  size  requirements,  namely 
that  the  "package  is  designed  such  that 
it  has  a  total  surface  area  available  to 
bear  labeling  of  less  than  12  square 
inches."  Thus,  under  this  proposal,  foods 
sold  in  packages  of  this  size  or  smaller 
will  not  be  required  to  bear  nutrition 
labeling  on  their  label  unless,  as 
provided  in  section  403(q](5)(B)  of  the 
act.  nutrition  information  (e.g..  nutrition 
claims)  is  presented  on  the  label. 

By  focusing  on  the  size  of  the  label, 
FDA  is  complying  with  the  direction 
from  the  House  Committee  on  Energy 
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I  modifying  S  101.9(j)(3).  However,  to 

is  reflect  the  exemption  contained  in 

en  section  403{q)(5)(F)  of  the  act.  FDA  is 

modifying  §  101.9(j)(2]  to  exempt  foods 
sold  by  a  distributor  who  sells 
principally  to  restaurants  and  other  food 
service  establishments  from  the 
nutrition  labeling  requirements. 
Manufacturers,  packers,  or  distributors 
of  foods  for  restaurant  use  should 
nutrition  label  their  food  products  if 
there  is  a  reasonable  possibility  that  the 
food  will  be  purchased  directly  by 
consumers  (Ref.  25). 

D.  Small  Packages 

Section  403(q)(5)(B)  of  the  act 
provides  an  exemption  from  nutrition 
labeling  on  labels  of  foods  that  are  in 
packages  that  are  so  small  that  it  is 
impracticable  to  comply  with  the 
statutory  requirements  and  that  do  not 
contain  any  nutrition  information. 
According  to  the  House  Committee 
Report  (Ref.  16): 

*  *  *  In  order  to  qualify  for  the  exemption, 
the  Secreta^r  must  Find  that  the  information 
on  the  label  would  be  difficult  to  read,  while 
leaving  a  reasonable  amount  of  room  for  the 
name  of  the  product  and  other  information 

that  is  required  by  law  to  be  on  the  label. 

•  •  • 

FDA  had  attempted  to  exempt  very 
small  packages  by  proposing  an 
exemption  in  §  101.9(h)(ll)  for  small 
individually  packaged  "bite-size"  pieces 
of  food.  The  agency  has  been  made 
aware  of  the  confusion  over  the  term 
"bite  size"  through  the  number  of 
requests  it  has  received  to  defme  it. 
Therefore,  in  response  to  the  1990 
amendments  and  to  the  requests  for 
clarification  that  it  has  received,  FDA  is 
revising  proposed  S  101.9(h)(ll),  which 
is  redesignated  as  §  101.9(i](ll)  in  this 
document,  to  specify  a  standard  for  a 
package  that  is  sufficiently  small  to  be 
exempt  from  nutrition  labeling.  To 
promote  consistency  within  its  food 
labeling  regulations,  the  package  size 
that  the  agency  is  proposing  as  its 
standard  is  the  same  package  size  that  it 
uses  as  the  standard  in  §  101.2(c)(3)(i) 
for  exempting  small  packages  of  foods 
from  type  size  requirements,  namely 
that  the  "package  is  designed  such  that 
it  has  a  total  surface  area  available  to 
bear  labeling  of  less  than  12  square 
inches."  Thus,  under  this  proposal,  fooas 
sold  in  packages  of  this  size  or  smaller 
will  not  be  required  to  bear  nutrition 
labeling  on  their  label  unless,  as 
provided  in  section  403(q)(5)[B)  of  the 
act,  nutrition  information  (e.g.,  nutrition 
claims)  is  presented  on  the  label. 

By  focusing  on  the  size  of  the  label, 
FDA  is  complying  with  the  direction 
from  the  House  Committee  on  Energy 
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and  Commerce  (Ref  16,  p.  16)  that  the 
agency  not  permit  manufacturers  to 
avoid  section  403(q)  of  the  act  by 
increasing  the  size  of  the  name  and 
other  legally  required  information  so 
that  insufficient  space  is  left  for 
nutrition  information.  Because  the  size 
of  the  label  is  the  deciding  factor  in 
determining  eligibility  for  the  exemption, 
the  manufacturer  is  left  with  the 
responsibility  for  determining  how  the 
required  information  is  to  be  fit  into  the 
available  label  space  if  that  space  is  of 
the  requisite  size. 

FDA  believes,  however,  that  nutrition 
information  about  the  food  in  very  small 
packages  can  still  be  provided  to 
consumers  through  alternative  means. 
Section  403(q)(5)(B)  of  the  act  states 
only  that  the  nutrition  labeling 
requirements  shall  not  apply  to  the  label 
of  the  food.  It  says  nothing  about  the 
labeling.  The  absence  of  clear  statutory 
direction  for  labeling  exemptions  for 
these  packages  gives  the  agency 
discretion  to  decide  whether  labeling 
should  also  be  exempted.  Under  these 
circumstances,  FDA  believes  that  it 
should  only  provide  an  exemption  for 
this  labeling  if  compliance  with  nutrition 
labeling  requirements  is  impracticable. 
FDA  knows  of  no  reason  why  firms 
could  not  provide  nutrition  information 
on  placards  or  through  display  of  the 
label  for  the  container  in  which  the 
small  packages  are  shipped  (e.g.,  the 
label  of  a  box  containing  "penny 
candy").  Therefore,  the  agency  is 
proposing  in  §  101.9(j)(ll)  to  require  that 
nutrition  information  that  would 
otherwise  be  required  on  the  label  be 
displayed  clearly  at  the  point  of 
purchase  according  to  §  101.9(a)(2)  for 
food  not  in  packaged  form. 

The  agency  believes  that  relatively 
few  food  packages  will  qualify  as 
"small"  under  the  proposed  exemption, 
FDA  has  reviewed  information  from  the 
agency's  1982  Food  Labeling  and 
Packaging  Survey  (FLAPS)  and  found 
that,  for  the  foods  in  the  survey,  the 
proposed  exemption  for  packages  with 
less  than  12  square  inches  of  total 
surface  area  available  for  labels  would 
primarily  exempt  candy  rolls,  breath 
sweeteners,  and  a  few  very  small 
individual-serving  size  canned  foods 
(Ref  19).  However,  because  FLAPS  did 
not  consider  every  brand  of  food  in  the 
marketplace,  additional  foods  may  be 
included. 

E.  Medical  Foods 

Section  403(q)(5)(A)(iv)  of  the  act 
exempts  medical  foods  from  the 
nutrition  labeling  requirements.  This 
section  defines  a  "medical  food"  by 
incorporating  by  reference  the  definition 
in  section  5(b)  of  the  Orphan  Drug  Act 


(21  U.S.C.  360ee(b)(3)).  Medical  foods 
are  currently  exempted  from  the 
nutrition  labeling  regulations  in 
§  101.9(h)(4),  which  was  redesignated  as 
§  101.9(h)(7)  in  the  mandatory  nutrition 
labeling  proposal. 

FDA  is  amending  proposed 
§  101.9(h)(7)  (and  redesignating  it  as 
§  101.9(j)(7))  to  reflect  the  wording  of  the 
explicit  exemption  of  medical  foods  in 
the  act  and  to  incorporate  the  statutory 
definition  of  "medical  food"  into  the 
nutrition  labeling  regulations.  That 
definition  is: 

The  term  medical  food  meana  a  food  which 
is  formulated  to  be  consumed  or  administered 
enterally  under  the  supervision  of  a  physician 
and  which  is  intended  for  the  specific  dietary 
management  of  a  disease  or  condition  for 
which  distinctive  nutritional  requirements, 
based  on  recognized  scientific  principles,  are 
established  by  medical  evaluation. 

The  agency  advises  that  it  considers  the 
statutory  definition  of  medical  foods  to 
nawowly  constrain  the  types  of  products 
that  can  be  considered  to  fall  within  this 
exemption. 

For  the  efficient  enforcement  of  the 
act,  under  section  701(a),  FDA  is 
proposing  to  clarify  this  definition  by 
providing  criteria  in  S  101.9(j)(7)  for  use 
in  identi^ing  a  medical  food.  These 
criteria  are  based  on  the  agency's 
expertise  on  medical  foods  and  on  a 
survey  of  the  literature  on  this  subject. 

Medical  foods  are  distinguished  from 
the  broader  category  of  foods  for  special 
dietary  use  and  from  foods  that  make 
health  claims  (e.g.,  fiber  in  relation  to 
cancer)  by  the  requirement  that  medical 
foods  be  used  under  medical 
supervision.  In  general,  to  be  considered 
a  medical  food,  a  product  must,  at  a 
minimum,  meet  the  following  criteria: 
The  product  must  be  a  food  for  oral  or 
tube  feeding;  the  product  must  be 
labeled  for  the  dietary  management  of  a 
specific  medical  disorder,  disease,  or 
condition  for  which  there  are  distinctive 
nutritional  requirements;  and  the 
product  must  be  intended  to  be  used 
under  medical  supervision  (Ref  20). 

The  term  "medical  foods"  does  not 
pertain  to  all  foods  fed  to  sick  patients. 
Medical  foods  are  foods  that  are 
specially  formulated  and  processed  (as 
opposed  to  a  naturally  occurring 
foodstuff  used  in  its  natural  state)  for 
the  patient  who  is  seriously  ill  or  who 
requires  the  product  as  a  major 
treatment  modality.  Typical  medical 
foods  are  enteral  nutrition  products. 
Enteral  nutrition  is  defined  as  nutrition 
provided  through  the  gastrointestinal 
tract,  taken  by  mouth,  or  provided 
through  a  tube  or  catheter  that  delivers 
nutrients  beyond  the  oral  cavity  (i.e.. 
directly  to  the  stomach)  (Ref  21). 


Medical  foods  may  require  special 
quality  control  procedures,  adequate 
and  appropriate  directions  for  use,  and 
substantiation  of  labeling  claims  (Ref 
22).  They  are  generally  not  available  on 
the  retail  shelf 

Medical  foods  are  intended  for  the 
partial  or  exclusive  dietary  management 
of  patients  under  medical  supervision 
who,  because  of  specific  therapeutic  or 
chronic  medical  needs,  have  limited  or 
impaired  capacity  to  ingest,  digest, 
absorb,  or  metabolize  ordinary 
foodstuffs  or  certain  nutrients,  or  who 
have  other  special  medically  determined 
nutrient  requirements,  the  dietary 
management  of  which  cannot  be 
achieved  by  the  modification  of  the 
normal  diet  alone  (Ref  22).  Medical 
foods  are  intended  for  the  dietary 
management  of  such  patients  by 
providing  nutrition  specifically  modified 
to  include  as  many  nutrients  as 
necessary  while  minimizing  adverse 
signs  and  symptoms  that  might  result 
from  the  provision  of  other  nutrients  that 
are  not  ingested,  digested,  absorbed,  or 
metabolized  normally  by  the  patient 
(Ref  22). 

The  statute  requires  that  a  medical 
food  be  consumed  or  administered 
enterally  under  the  supervision  of  a 
physician.  Under  the  supervision  of  a 
physician  means  that  the  intended  use 
of  a  medical  food  is  for  the  dietary 
management  of  a  patient  receiving 
active  and  ongoing  medical  supervision 
(e.g.,  in  a  health  care  facility  or  as  an 
outpatient).  The  physician  determines 
that  the  medical  food  is  necessary  to  the 
patient's  overall  medical  care.  The 
patient  sees  the  physician  on  a  recurring 
basis  for,  among  other  things, 
instructions  on  the  use  of  the  medical 
food. 

Medical  foods  are  not  foods  that  are 
simply  recommended  by  a  physician  or 
other  health  care  professional  as  part  of 
an  overall  diet  designed  to  reduce  the 
risk  of  a  disease  or  medical  condition  or 
as  weight  loss  products.  Moreover, 
medical  foods  are  not  dietary 
supplements  for  the  general  population 
that  can  be  openly  purchased  from  retail 
shelves  or  by  mail  order,  although  it  is 
true  that  dietary  supplements  may  be 
recommended  by  a  physician  for  a 
specific  condition  or  disease.  The 
intended  use  and  degree  of  medical 
oversight  for  these  latter  products  is  not 
sufficient  to  qualify  them  as  medical 
foods,  and  such  products  will  continue 
to  be  regulated  as  foods  for  special 
dietary  use. 

Single  ingredient  nutrient  products 
that  are  promoted  for  the  treatment  of 
specific  disease  states  will  continue  to 
be  regulated  under  existing  drug  law 
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(e.g.,  zinc  sulfate  for  the  treatment  of 
acrodenna litis  enteropathica).  as  will  all 
injectable  nutrient  formulations  (Ref. 
20).  Parenteral  nutrients  also  are  drugs 
and  not  medical  foods.  By  definition, 
medical  foods  are  consumed  or 
administered  enterally  (21  U.S.C. 
360ee(b)(3)). 

FDA's  traditional  policy  has  been  to 
regulate  medical  foods  as  foods  for 
special  dietary  use.  However,  in  light  of 
the  existing  defmition  of  foods  for 
special  dietary  use  and  the  definition  of 
medical  food  that  has  been  enacted  by 
Congress  (see  21  U.S.C.  350(c)  and 
360ee(b)(3)),  FDA  is  reevaluating  its 
policy.  FDA  intends  to  address  the  issue 
of  medical  foods  at  length  in  a  future 
Federal  Register  document. 

Section  101.9(h)(7).  as  proposed  in  the 
mandatory  nutrition  labeling  proposal, 
contained  the  phrase,  "*  *  *  except  that 
such  products  shall  be  labeled  in 
compliance  with  part  105  of  this 
chapter"  (55  FR  29487  at  29516).  FDA 
recognizes  that  there  are  currently  no 
regulations  in  21  CFR  part  105  or 
elsewhere  in  the  CFR  that  specify 
labeling  requirements  for  medical  foods. 
To  avoid  confusion  to  readers  of  this 
proposal  the  agency  is  deleting  this 
phrase  until  at  least  such  time  as 
labeling  regulations  are  developed  for 
these  foods.  However.  FDA  believes 
that  the  proper  labeling  of  the  nutrient 
content  and  purported  uses  of  medical 
foods,  perhaps  in  a  different  manner  or 
in  more  detail  than  is  required  for  other, 
more  traditional  foods,  and  adequate 
and  appropriate  directions  for  use,  as 
well  as  assurances  of  the  quality  of 
medical  food  products,  are  all  of  vital 
public  health  interest.  Therefore,  the 
agency  intends  to  develop  regulations 
covering  these  aspects  of  medical  foods 
in  the  near  future. 

F.  Infant  Formula 

Section  403(q)(5)(A)(iii)  of  the  act 
specifically  exempts  infant  formula  from 
the  nutrition  labeling,  requirements.  In 
its  mandatory  nutrition  labeling 
proposal  (55  FR  at  29505),  the  agency 
proposed  to  exempt  infant  formula  from 
nutrition  labeling  because  it  is  already 
subject  to  special  labeling  requirements 
which  are  set  out  in  21  CFR  part  107. 
(See  proposed  S  101.9(h)(4).) 

FDA  is  now  proposing  9  101.9(j)(6)  to 
incorporate  the  statutory  exemption  for 
infant  formula  into  its  regulations. 
Further,  the  agency  is  proposing  to  add 
the  phrase,  "except  that  such  foods  shall 
be  labeled  in  compliance  with  part  107 
of  this  chapter,"  to  direct  the  reader  to 
the  location  of  the  appropriate 
regulations  for  the  labeling  of  infant 
formula 


G.  Foods  Represented  for  Use  as  the 
Sole  Item  of  the  Diet 

Foods  represented  for  use  as  the  sole 
item  of  the  diet  currently  are  exempted 
from  the  nutrition  labeling  regulation  by 
§  101.9(h)(3)  (redesignated  in  the 
mandatory  nutrition  labeling  proposal 
as  §  101.9(h)(6))  with  the  proviso  that 
"such  foods  shall  be  labeled  in 
compliance  with  part  105  of  title  21, 
Chapter  1,  Code  of  Federal  Regulations." 
Section  403(q)(5)  of  the  act  does  not 
provide  a  specific  exemption  for  foods 
represented  for  use  as  the  sole  item  of 
the  diet.  Further,  the  agency  recognizes 
that  there  are  no  regulations  in  21  CFR 
part  105  at  this  time  that  explicitly  deal 
with  the  labeling  of  such  foods. 
Therefore,  FDA  has  reconsidered  the 
proposed  exemption. 

The  agency  is  not  aware  of  any 
reason  why  foods  that  are  neither 
medical  foods  nor  infant  formula,  but 
that  are  represented  as  the  sole  item  at 
the  diet  (e.g.,  formulated  weight  loss 
products),  should  not  be  labeled  with  at 
least  the  amount  of  nutrition-related 
information  that  is  now  being  proposed 
for  traditional  foods  in  the  general  food 
supply.  Accordingly,  FDA  is  deleting  the 
exemption  for  foods  represented  for  use 
as  the  sole  item  of  the  diet  from  its 
proposed  regulations.  After  the  current 
round  of  rulemaking  to  implement  the 
1990  amendments  to  the  act,  FDA  will 
consider  whether  there  should  be 
additional  or  different  requirements  for 
the  nutrition  labeling  of  these  products. 
The  exemption  can  then  be  established 
if  regulations  are  developed  to  deal 
specifically  with  these  foods. 

H.  Foods  Shipped  in  Bulk  Form 

Section  403{q){5)(A)(v)  of  the  act 
exempts  food  described  in  section  405(2) 
of  the  act  from  nutrition  labeling. 
Section  405(2)  of  the  act  exempts  from 
any  labeling  requirement  food  that  is  to 
be  processed,  labeled,  or  repacked  at  a 
site  other  than  that  where  it  was 
originally  processed  or  packed.  Such 
food  is  currently  exempted  by 
§  101.9(h)(8),  redesignated  in  this 
supplementary  proposal  as  §  101.9(j)(8). 
The  redesignated  S  101.9(j)(8)  has  been 
revised  to  more  closely  reflect  the 
statutory  language  of  section  405(2)  of 
the  act. 

/.  Raw  Agricultural  Commodities  and 
Raw  Fish 

Section  403(q)(4)  of  the  act  provides 
for  the  dissemination  of  nutrition 
information  for  raw  fruit,  vegetables, 
and  fish  to  consumers  at  retail  locations. 
The  act  provides  that  by  November  8. 
1991,  FDA  is  to  issue: 


(1)  Voluntary  guidelines  that  advise 
food  retailers  on  how  to  provide  the 
nutrition  information  specified  in  the 
statute  to  consumers: 

(2)  Regulations  that  identify  the  20 
varieties  of  most  frequently  consumed 
raw  vegetables,  fruit,  and  fish  to  which 
the  guidelines  will  apply:  and 

(3)  Regulations  that  defme  the 
circumstances  that  constitute 
substantial  compliance  by  retailers  with 
the  guidelines. 

After  issuing  these  guidelines  and 
regulations,  the  agency  is  to  survey 
retailers  of  raw  produce  and  fish,  and  by 
May  8, 1993,  it  is  to  issue  a  report  on 
actions  taken  by  food  retailers  to 
provide  consumers  with  nutrition 
information  under  the  voluntary 
guidelines.  If  the  agency  fmds  that  food 
retailers  are  in  substantial  compliance 
with  the  guidelines,  it  need  not  take  any 
further  action  for  2  years,  at  which  time, 
it  is  to  conduct  a  new  survey.  This  cycle 
will  repeat  every  2  years.  If.  however, 
the  agency  fmds  that  there  is  not 
substantial  comphance  with  the 
guidelines,  it  is  directed  to  issue 
proposed  regulations  that  mandate 
nutrition  labeling  on  the  top  20  varieties 
of  raw  fruit,  vegetables,  and  fish. 

FDA  is  taking  steps  to  implement  this 
section  of  the  1990  amendments.  First, 
the  agency  is  withdrawing  the 
exemption  that  it  proposed 
(§  101.9(h)(10)  (55  FR  29516))  for  fresh 
fruit  and  vegetables  in  containers  of  not 
more  than  1  dry  quart.  FDA  proposed  to 
exempt  these  containers  because  of  the 
statutory  exemption  for  fresh  produce  in 
small  containers  in  section  405(1)  of  the 
act.  The  1990  amendments,  however, 
provide  that  this  exemption  does  not 
apply  to  nutrition  labeling  and  health 
claims  (section  5  of  the  1990 
amendments). 

Secondly,  consistent  with  section 
403{q)(4)(A)  of  the  act,  FDA  is  proposing 
in  §  101.9(j)(10)  to  exempt  raw  fruits  and 
vegetables  and  raw  fish  from  the 
nutrition  labeling  regulations.  FDA  will 
propose  to  remove  this  exemption  if. 
and  when,  the  agency  finds  that  there  is 
not  substantial  compliance  with  the 
voluntary  guidelines.  In  exempting  raw 
fish.  FDA  interprets  the  exemption  of 
the  1990  amendments  to  apply  to 
unpackaged  raw  fish  and  to  fish 
packaged  by  the  retailer  for  immediate 
sale,  not  to  products  such  as  frozen  fish 
fillets  or  canned  oysters  that  are 
packaged  by  the  manufacturer  or  packer 
for  direct  sale  to  the  consumer.  Because 
these  products  have  been  processed  in 
some  way  and  not  simply  iced,  they 
cannot  be  considered  to  be  raw  for 
purposes  of  section  403(q)(4)(B)(i)(II]  of 
the  act.  Fish  products  such  as  frozen 
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5  the  (1)  Voluntary  guidelines  that  advise 

food  retailers  on  how  to  provide  the 
nutrition  information  specified  in  the 
statute  to  consumers: 

(2)  Regulations  that  identify  the  20 
varieties  of  most  frequently  consumed 
raw  vegetables,  fruit,  and  fish  to  which 
the  guidelines  will  apply:  and 

(3)  Regulations  that  defme  the 
circumstances  that  constitute 
substantial  compliance  by  retailers  with 
the  guidelines. 

After  issuing  these  guidelines  and 
regulations,  the  agency  is  to  survey 
retailers  of  raw  produce  and  fish,  and  by 
May  8. 1993.  it  is  to  issue  a  report  on 
actions  taken  by  food  retailers  to 
provide  consumers  with  nutrition 
information  under  the  voluntary 
guidelines.  If  the  agency  Hnds  that  food 
retailers  are  in  substantial  compliance 
with  the  guidelines,  it  need  not  take  any 
further  action  for  2  years,  at  which  time, 
it  is  to  conduct  a  new  survey.  This  cycle 
will  repeat  every  2  years.  If.  however, 
the  agency  finds  that  there  is  not 
substantial  compliance  with  the 
guidelines,  it  is  directed  to  issue 
proposed  regulations  that  mandate 
nutrition  labeling  on  the  top  20  varieties 
of  raw  fruit,  vegetables,  and  fish. 

FDA  is  taking  steps  to  implement  this 
section  of  the  1990  amendments.  First, 
the  agency  is  withdrawing  the 
exemption  that  it  proposed 
(§  101.9(h)(10)  (55  FR  29516))  for  fresh 
fruit  and  vegetables  in  containers  of  not 
more  than  1  dry  quart.  FDA  proposed  to 
exempt  these  containers  because  of  the 
statutory  exemption  for  fresh  produce  in 
small  containers  in  section  405(1)  of  the 
act.  The  1990  amendments,  however, 
provide  that  this  exemption  does  not 
apply  to  nutrition  labeling  and  health 
claims  (section  5  of  the  1990 
amendments). 

Secondly,  consistent  with  section 
403{q)(4)(A)  of  the  act.  FDA  is  proposing 
in  §  101.9(j){10)  to  exempt  raw  fruits  and 
vegetables  and  raw  fish  from  the 
nutrition  labeling  regulations.  FDA  will 
propose  to  remove  this  exemption  if, 
and  when,  the  agency  finds  that  there  is 
not  substantial  compliance  with  the 
voluntary  guidelines.  In  exempting  raw 
fish.  FDA  interprets  the  exemption  of 
the  1990  amendments  to  apply  to 
unpackaged  raw  fish  and  to  fish 
packaged  by  the  retailer  for  immediate 
sale,  not  to  products  such  as  frozen  fish 
fillets  or  canned  oysters  that  are 
packaged  by  the  manufacturer  or  packer 
for  direct  sale  to  the  consumer.  Because 
these  products  have  been  processed  in 
some  way  and  not  simply  iced,  they 
cannot  be  considered  to  be  raw  for 
purposes  of  section  403(q)(4)(B)(i)(II)  of 
the  act.  Fish  products  such  as  frozen 
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fillets  and  canned  oysters  are  required 
to  bear  nutrition  labeling  under  the  act. 
Thirdly,  FDA  published  in  the  Federal 
Register  (56  FR  30468,  July  2. 1991) 
proposed  voluntary  guidelines  for 
labeling  raw  produce  and  fish:  a 
proposed  regulation  that  defines  the 
applicability  of  the  guidelines  by  listing 
the  20  most  frequently  consumed 
varieties  of  raw  fruits,  vegetables,  and 
fish;  and  a  proposed  regulation  that 
defines  "substantial  compliance"  with 
the  voluntary  guidelines.  This  action  is 
being  followed  by  publication  elsewhere 
in  this  issue  of  the  Federal  Register  of 
the  guidelines  and  final  regulations.  In 
addition,  FDA  is  planning  for  the 
biennial  survey  of  food  retailers. 

/.  Foods  Sold  From  Bulk  Containers 

Section  403(q)(3)  of  the  1990 
amendments  states:  "For  food  that  is 
received  in  bulk  containers  at  a  retail 
establishment,  the  Secretary  may,  by 
regulation,  provide  that  the  nutrition 
information  required  by  subparagraphs 
(1)  and  (2)  be  displayed  at  the  location 
in  the  retail  establishment  at  which  the 
food  is  offered  for  sale."  Congress 
intended  that  this  section  cover  foods 
received  in,  and  sold  from,  bulk 
containers  where  the  consumer  selects 
and  packages  the  food  (Ref.  16). 

In  its  mandatory  nutrition  labeling 
proposal,  the  agency  stated  its  intention 
that  foods  sold  from  bulk  containers  be 
nutritionally  labeled: 

*  *  *  Meny  foods.  8uch  as  candies, 
cookies,  and  pasta,  are  offered  for  sale  from 
large  containers  such  as  barrels  or  bins.  FDA 
has  traditionally  required  that  these  foods  be 
labeled  in  accordance  with  section  403(i](2] 
of  the  act  through  the  use  of  a  counter  sign  or 
card  on  the  labeling  of  tht  bulk  container  (21 
CFR  101.100(aK2)).  The  agency  believes  that 
nutrition  labeling  can  be  provided  in  a  similar 
manner.  Therefore,  the  agency  proposes  to 
require  nutrition  information  for  such  foods. 
(55  FR  29505) 

The  agency  continues  to  believe  that 
nutrition  labeling  can,  and  should,  be 
presented  on  the  labeling  of  the  bulk 
container  or  on  a  counter  card,  sign,  or 
other  appropriate  device  as  identified  in 
§  101.100(a)(2)  for  ingredient  labeling  of 
bulk  foods.  This  position  is  supported  by 
the  legislative  history  (Ref.  16)  that 
points  to  the  impracticality  of  requiring 
nutrition  labeling  to  be  printed  on  the 
bags  that  the  consumer  would  put  the 
food  into  for  purchase. 

To  prevent  any  confusion  or 
misunderstanding  on  this  issue,  FDA  is 
proposing  to  add  an  exemption, 
§  101.9(j)(14).  for  foods  sold  from  bulk 
containers  at  a  retail  establishment 
provided  that  the  nutrition  labeling  be 
displayed  prominently  and 
conspicuously  at  the  point  of  purchase. 


VI.  Other  Nutrition  Labeling  Provisions 
A.  Corrections 

The  agency  is  proposing  to  make  a 
few  nonsubstantive  changes  to  its 
mandatory  nutrition  labeling  proposal  to 
make  the  following  corrections: 

(1)  In  its  mandatory  nutrition  labeling 
proposal,  the  agency  inadvertently 
omitted  a  sentence^n  proposed 

§  101.9(c)(4)(ii)  that  specifies  how  the 
amount  of  unsaturated  fat  is  to  be 
expressed  on  the  nutrition  label.  FDA 
has  corrected  this  omission  by  adding  a 
sentence  that  states  that  unsaturated  fat 
is  to  be  declared  in  grams,  to  the  nearest 
gram,  with  exceptions  noted  if  the 
amount  present  is  less  than  1  g. 

(2)  In  proposed  S  101.9(c)(6).  the 
agency  redefined  carbohydrate  to 
exclude  dietary  fiber.  The  result  of  this 
proposed  change  is  that  the  definition  of 
a  carbohydrate  would  no  longer  include 
those  components  that  were 
traditionally  considered  part  of 
carbohydrates  but  that  are  not  digested 
and,  therefore,  do  not  contribute  calories 
to  the  diet.  However,  the  agency 
overlooked  that  a  parallel  change  was 
needed  in  S  101.9(c)(3)  to  delete  the 
direction  to  subtract  dietary  fiber  from 
carbohydrate  when  determining  the 
number  of  calories  by  the  general 
Atwater  factors  of  4,  4,  and  9  calories 
per  gram  for  protein,  carbohydrate,  and 
fat,  respectively.  To  correct  this 
oversight,  FDA  is  proposing  to  amend 

§  101.9(c)(3)  to  no  longer  require  the 
subtraction  of  dietary  fiber  from 
carbohydrate  since  this  correction  has 
already  been  made  in  defining 
carbohydrate  content.  The  agency  also 
is  proposing  in  §  101.9(c)(6)  to  add  a 
more  complete  description  of  the 
method  to  be  used  in  calculating  total 
carbohydrate  by  subtracting  the  sum  of 
crude  protein,  total  fat,  dietary  fiber, 
moisture,  and  ash  from  the  total  weight 
of  the  product. 

(3)  In  the  mandatory  nutrition  labeling 
proposal,  the  paragraphs  pertaining  to 
dietary  fiber  (§  101.9(c)(6)(iii)  through 
(c)(6)(iii)(B))  were  placed  within  the 
larger  section  pertaining  to 
carbohydrates  (§  101.9(c)(6)).  Because 
FDA  is  defining  total  carbohydrate  to 
exclude  dietary  fiber,  the  agency 
believes  that  there  will  be  less  confusion 
if  the  paragraphs  relating  to  dietary  fiber 
are  redesignated  as  §  101.9(c)(7). 
Therefore,  the  agency  is  proposing  this 
redesignation  and,  consequently,  the 
redesignation  of  the  remaining 
paragraphs  within  §  101.9(c). 

(4)  The  last  sentence  in  proposed 
§  101.9(c)(10)(ii)  in  the  mandatory 
nutrition  labeling  proposal  is  repeated  in 
the  last  sentence  in  proposed 

§  101.9(c)(10)(iii).  FDA  is  proposing  to 


eliminate  this  unnecessary  repetition  by 
deleting  the  sentence  from  the 
paragraph  now  redesignated  as 
§  101.9(c)(ll)(iii). 

(5)  In  §  101.9(c)(ll)(i)  which  was 
published  as  part  of  the  RDI/DRV 
proposal,  the  agency  referred  to  the 
reference  caloric  intake  of  2.350  calories 
as  the  "*  *  *  population-adjusted  mean 
of  the  recommended  caloric  intake  (i.e.. 
2.350  calories)."  While  this  statement 
correctly  refers  to  the  NAS's 
recommended  caloric  intakes  (Ref.  24). 
some  persons  were  confused, 
interpreting  the  statement  tn  mean  that 
FDA  was  recommending  a  caloric  intake 
of  2.350  calories.  To  prevent  this 
erroneous  interpretation.  FDA  is 
proposing  to  amend  {  101.9(c)(ll)(i). 
now  redesignated  as  S  101.9(i:)(12)(i).  to 
state  "*  *  *  a  reference  caloric  intake  of 
2,350  calories  *  *  *." 

(6)  To  be  consistent  with  the  manner 
in  which  percent  RDI's  are  reported  in 
nutrition  labeling,  the  agency  is 
proposing  to  include  a  requirement  in 

9  101.9(c)(12)  that  when  a  nutrition 
profile  is  given,  the  percent  DRV's  be 
expressed  in  2-percent  increments  up  to  ' 
and  including  the  10-percent  level.  5- 
percent  increments  above  10  percent 
and  up  to  and  including  the  50-percent 
level,  and  10-percent  increments  above 
the  50-percent  level.  The  mandatory 
nutrition  labeling  proposal  did  not 
specify  this  manner  of  declaring 
amounts. 

(7)  In  the  RDI/DRV  proposal,  the 
agency  proposed  DRV's  for  total  fat  (75 
g)  and  carbohydrates  (325  g)  based  on  a 
reference  caloric  intake  of  2,350  calories. 
The  agency  did  not  propose  a  DRV  for 
protein,  but  it  did  propose  an  RDI  value 
of  50  g  for  protein  for  adults  and 
children  4  or  more  years  of  age.  The 
agency  recognizes  that  clarification  may 
be  necessary  concerning  these  values 
because  the  caloric  value  of  the  DRV's 
for  total  fat  (675  calories)  and  total 
carbohydrates  (1,300  calories)  when 
coupled  with  the  caloric  value  of  the 
RDWor  protein  (200  calories)  do  not  sum 
to  the  reference  caloric  intake  of  2,350 
calories. 

The  dietary  recommendations  that 
serve  as  the  basis  for  the  DRV's  for  total 
fat  and  carbohydrate  (i.e..  30  percent 
and  55  percent  of  calories,  respectively 
(Ref.  3))  result  in  the  assumption  that 
protein  intake  will  furnish  the  remaining 
calorie  requirements,  i.e..  protein  will 
comprise  approximately  15  percent  of 
calories.  The  assumption  is  made  by 
persons  developing  dietary  guidance 
materials  that  protein  will  be  used  not 
only  to  meet  protein  requirements  but 
also  to  meet  some  of  the  caloric  needs. 
This  level  of  protein  intake  (15  percent 
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of  calories)  is  consistent  with  current 
U.S.  dietary  consumption  patterns  and  is 
not  considered  to  be  a  level  of  intake 
inconsistent  with  good  health  (Ref.  3). 
The  RDI  for  protein,  on  the  other  hand, 
is  based  on  the  human  requirement  for 
protein  and  reflects  the  levels  of  high 
quality  protein  needed  to  maintain  body 
stores  and  to  support  growth  and 
development.  Therefore,  the  RDI  for 
protein  does  not  provide  the  same  level 
of  caloric  value  as  the  level  of  protein 
intake  that  is  incorporated  into  dietary 
pattern  recommendations.  To  clarify  this 
issue.  FDA  is  proposing  to  add  a  note  to 
the  DRV  listing  in  5  101.9(c)(ll)(i). 
redesignated  as  §  l(n.9(c](12)(i)  in  this 
proposal,  to  state  that  the  caloric 
contribution  of  protein  is  assumed  to  be 
approximately  15  percent. 

(8)  FDA  is  proposing  to  amend  the 
regulations  by  removing  current 

§  101.9(c)(7)(v)  (proposed 
§  101.9(c)(ll)(iv)  (55  FR  29515)).  This 
section  allowed  for  general  claims  of 
significance  and  nutritional  superiority. 
However,  the  1990  amendments  suggest 
a  somewhat  different  approach.  Section 
403(r)[2)(A](i)  of  the  act  only  allows 
such  claims  if  they  use  terms  defined  in 
regulations,  and  under  section 
3(b)(l)(A)(iii)  (V)  and  (VI)  of  the  1990 
amendments,  "less"  and  "high"  are 
among  the  terms  that  FDA  must  defme. 
In  light  of  these  facts,  FDA  will  define 
and  provide  for  the  proper  use  of  such 
terms  in  a  separate  Federal  Register 
document  on  nutrient  content  claims. 

(9)  FDA  proposed  changes  in  current 
§  101.9  (e)(5)  and  (e)(6)  in  its  mandatory 
nutrition  labeling  proposal  to  specify  the 
food  components  that  it  expects  will 
vary  by  less  than  20  percent  from  the 
labeled  value,  and  to  specify  where 
reasonable  excesses  or  deficiencies 
would  be  allowed  in  nutrition  labeling. 
To  complete  this  activity,  the  agency 
should  also  have  proposed  changes  in 
current  $  101.9(e)(4)  so  that  the  nutrients 
and  food  components  specified  in  that 
paragraph  are  the  same  as  those  for 
which  reasonable  excesses  are  allowed 
in  §  101.9(e)(6).  Paragraphs  (e)(4) 
through  (e)(6)  would  then  identify  the 
upper  and  lower  boundaries  for  all 
nutrients  and  food  components  declared 
in  nutrition  labeling.  Accordingly,  FDA 
is  proposing  to  add  total  carbohydrate, 
complex  carbohydrate,  unsaturated  fat. 
and  potassium  to  §  101.9(e)(4).  (e)(4)(i), 
and  (e)(4)(ii).  which  are  redesignated  as 
§  101.9(g)(4).  (g)(4)(i).  and  (g)(4)(ii)  in  this 
proposal,  to  specify  the  amount  of 
variability  allowed.  Likewise,  total 
carbohydrate  was  inadvertently  left  out 
of  §  101.9(e)(6),  and  the  agency  is  now 
proposing  to  insert  it  in  that  paragraph, 


redesignated  as  §  101.9(g)(6)  in  this 
proposal. 

(10)  The  agency  failed  to  explain  its 
rationale  in  the  mandatory  nutrition 
labeling  proposal  for  rearranging  the 
order  of  some  food  components  within 
the  nutrition  label  and  to  specifically 
request  comment  on  that  order.  The 
rationale  was  based  on  comments  that 
FDA  had  received  over  time  that  many 
consumers  were  finding  it  difficult  to 
pick  out  information  on  fats  in  the 
current  nutrition  label.  The  agency 
determined  that  there  was  a  potential 
benefit  in  ordering  the  information,  at 
least  in  part,  according  to  its  public 
health  significance.  To  accomplish  this 
goal.  FDA  proposed  in  its  mandatory 
nutrition  labeling  proposal  to  rearrange 
the  order  of  the  three  sources  of  energy 
(i.e..  fat,  carbohydrate,  and  protein)  in 
§  101.9(c)  to  state  fat  first,  followed  by 
carbohydrates  and  protein.  This 
ordering  was  selected  to  support  the 
position  of  the  Department  of  Health 
and  Human  Services,  as  stated  in  the 
forward  to  the  Surgeon  General's  Report 
on  Nutrition  and  Health,  that  "Of 
highest  priority  among  the  (dietary) 
changes  (that  can  improve  the  health 
prospects  of  many  Americans)  is  to 
reduce  intake  of  foods  high  in  fats  and 
to  increase  intake  of  foods  high  in 
complex  carbohydrates  and  fiber"  (Ref. 
2.  p.  v.).  Subelements  of  fat  and 
carbohydrates  are  proposed  to  be  listed 
immediately  under  the  declaration  of 
each  element.  Comments  are  requested 
on  this  proposed  arrangement. 

B.  Increments 

In  addition  to  the  above  corrections, 
FDA  is  proposing  to  change  the 
increments  for  declaring  fats  and  fatty 
acids.  The  agency  is  proposing  in 
§  101.9(c)(4).  (c)(4)(i).  (c)(4)(ii). 
(c)(4)(ii)(A).  and  (c)(4)(ii)(B)  to  require 
declaration  of  total  fat.  saturated  fat. 
unsaturated  fat.  polyunsaturated  fat. 
and  monounsaturated  fat.  respectively, 
in  Vi  g  increments.  The  agency  is 
proposing  this  change  to  increase  the 
consistency  between  the  probable 
quantitative  declaration  of  a  food 
component  and  its  level  of  significance. 
For  example,  sodium,  which  has  a  DRV 
of  2.400  mg,  may  be  reported  to  the 
nearest  10-mg  increment  when  the 
serving  contains  more  than  140  mg  of 
sodium.  This  reporting  represents  a  ratio 
of  the  increment  to  the  DRV  of  10/2400, 
which  is  equivalent  to  0.4  percent 
(hereafter  the  ratio  will  be  reported 
parenthetically  following  the  percent 
equivalent).  This  ratio  is  similar  to  that 
for  carbohydrates,  which  are  to  be 
declared  to  the  nearest  g  and  for  which 
the  ratio  of  the  increment  to  the  DRV  of 
325  g  is  0.3  percent  (1/325).  These  values 


differ  significantly  from  the  comparable 
ratios  for  total  fat  and  fatty  acids,  which 
are  to  be  reported  to  the  nearest  g.  The 
ratio  for  total  fat  with  a  DRV  of  75  g  is  1 
percent  (1/75):  for  saturated  fat  with  a 
DRV  of  25  g.  4  percent  (1/25):  and  for 
unsaturated  fat  with  a  DRV  of  50  g.  2 
percent  (1/50).  DRV  s  were  not  proposed 
for  polyunsaturates  or  monounsaturates. 
therefore  similar  calculations  cannot  be 
made  for  them.  The  ratio  of  the 
increment  to  the  DRV  for  cholesterol  , 
(300  mg)  is  2  percent  (5/300)  and  of  the 
increment  to  the  RDI  for  protein  (50  g  for 
adults  and  children  over  4  years  of  age) 
is  2  percent  (1/50). 

In  reviewing  all  of  these  ratios,  the 
ratio  for  saturated  fat  is  clearly  the 
highest.  Requiring  V^  g  increments  for  all 
fatty  acids  lowers  the  ratio  to  2  percent 
for  saturated  fat  (0.5/25)  and  to  I  percent 
for  unsaturated  fat  (0.5/50).  A  similar 
change  for  total  fat  that  would  allow  all 
fat  entries  to  be  rounded  to  the  same 
increment  lowers  the  ratio  to  0.7  percent 
(0.5/75).  These  ratios  are  more 
comparable  to  those  for  sodium, 
carbohydrate,  cholesterol,  and  protein. 

The  agency  believes  the  proposed 
change  to  allow  declaration  of  fat  and 
fatty  acids  in  Vi  g  increments  will 
provide  consumers  with  more  precise 
information  and  a  greater  ability  to 
discriminate  among  products.  It  will  also 
make  calculation  of  the  number  of 
calories  from  fat  more  consistent  with 
the  declared  amount  of  fat.  because 
calories  are  to  be  reported  to  the  nearest 
5-calorie  increment  up  to  and  including 
50  calories.  The  disadvantages  are  that, 
because  of  natural  variability  in  fat 
content  in  some  foods,  the  0.5  g 
increment  will  convey  to  the  consumer  a 
degree  of  precision  that  may  not  be 
supported  by  the  analytical 
measurements  and  thus  the  degree  of 
reliability  of  the  value  for  some  foods 
may  be  decreased.  Moreover,  where  the 
food  matrix  complicates  fat  extraction, 
the  cost  of  analysis  will  be  higher.  The 
agency  therefore  requests  comment  on 
this  proposed  change,  and  whether  it 
would  be  preferable  to  maintain  1  g 
increments  for  declaring  fat  and  fatty 
acids. 

A  similar  argument  can  be  made  for 
requiring  that  dietary  fiber  (with  a  ratio 
of  the  increment  to  the  DRV  of  25  g  of  4 
percent  (1/25))  be  declared  to  the 
nearest  1/2  g.  However,  the  precision  of 
the  analytical  methodology  for 
determining  quantitative  amounts  of 
fiber  does  not  allow  for  that  degree  of 
accuracy.  Therefore,  FDA  is  not 
proposing  to  change  the  current 
procedure  of  declaring  amounts  of 
dietary  fiber  to  the  nearest  g. 
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dietary  fiber  to  the  nearest  g. 
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VII.  Labeling  of  Dietary  Supplements  of 
Vitamins  and  Minerals 

A.  History 

The  agency  has  a  long  history  relating 
to  the  labeling  of  dietary  supplements. 
In  the  Federal  Register  of  November  22, 
1941  (6  FR  5921).  FDA  promulgated 
regulations  on  food  for  special  dietary 
uses  under  403(j)  of  the  act,  which  states 
that  a  food  shall  be  deemed  to  be 
misbranded: 

*  *  *  if  it  purports  to  be  or  Is  represented 
for  special  dietary  uses,  unless  its  label  bears 
such  information  concerning  its  vitamin, 
mineral,  and  other  dietary  properties  as  the 
Secretary  determines  to  be,  and  by 
regulations  prescribes  as.  necessary  in  order 
fully  to  inform  purchasers  as  to  its  value  for 
such  uses. 

In  the  Federal  Register  of  August  2. 
1973  (38  FR  20708  and  20730).  FDA 
adopted  new  regulations  to  govern  the 
labeling  and  composition  of  dietary 
supplements  and  other  foods  that 
purport  or  are  represented  to.  be  for 
special  dietary  use  because  of  vitamin 
or  mineral  properties  (the  1973 
regulations).  These  regulations  were 
codified  in  §§  80.1. 125.1. 125.2,  and  125.3 
(21  CFR  80.1. 125.1. 125.2, 125.3.  They 
were  recodified  as  §§  105.3. 105.60. 
105.77  and  105.85  (21  CFR  105.3. 105.60. 
105.77.  and  105.85)  as  part  of  the  general 
agency  reorganization  and  republication 
of  its  regulations  in  1977  (42  FR  14302  at 
14328  and  14331.  March  15. 1977). 

The  1973  regulations  set  forth 
defmitions.  standards  of  identity,  and 
labeling  statements  for  vitamin  and 
mineral  dietary  supplements.  The 
standards  permitted  only  five  basic 
types  of  preparations  (a  multivitamin 
supplement,  a  multimineral  supplement. 
a  multivitamin  supplement  with  iron, 
and  a  supplement  consisting  of  any 
single  vitamin  or  mineral);  prescribed 
the  vitamin,  mineral,  and  other 
ingredient  composition  of  multinutrient 
supplements;  and  specified  maximum 
and  minimum  potencies  for  vitamins 
and  mineral  ingredients.  These 
potencies  were  stated  in  terms  of  U.S. 
RDA's  which  were  derived  by  FDA  from 
the  recommended  dietary  allowances 
(RDA's)  established  by  the  Food  and 
Nutrition  Board  of  the  NAS  in  1968  (Ref. 
24).  In  general,  the  minimum  potency  for 
a  nutrient  in  a  dietary  supplement  was 
established  at  50  percent  of  the  U.S. 
RDA  for  the  nutrient,  the  maximum 
potency  at  150  percent  of  the  U.S.  RDA. 

Fifteen  petitions  for  review  of  this 
rulemaking  were  filed  in  various  United 
States  courts  of  appeals  and  eventually 
consolidated  in  the  United  States  Court 
of  Appeals  for  the  Second  Circuit.  After 
extensive  briefing  and  oral  argument, 
the  Court  on  August  15. 1974.  held  that  it 


was  "broadly  sustaining  the 
regulations."  but  it  remanded  them  to 
the  agency  for  certain  further  actions 
(National  Nutritional  Foods  Association 
V.  Food  and  Drug  Administration,  504 
F.2d  761.  786  (2d  Cir.  1974). 

A  petition  for  certiorari,  asking  the 
U.S.  Supreme  Court  to  review  the 
decision  by  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit,  was  filed,  but  on 
February  24. 1975,  it  was  denied  (420 
U.S.  946).  Thereafter.  FDA  began  the 
process  of  implementing  the  remand 
instructions  of  the  U.S.  Court  of 
Appeals.  On  May  28, 1975.  FDA 
published  a  preliminary  notice  in  the 
Federal  Re^ster  (40  FR  23244)  (the  1975 
proposal)  inviting  applications  for 
additional  formulations  of  dietary 
supplements  as  the  court  had  directed, 
proposing  certain  other  revisions  in  the 
regulations  consistent  with  the  court's 
opinion,  and  announcing  the  reopening 
of  the  administrative  hearing  on  which 
the  regulations  were  based. 

While  FDA  was  in  the  process  of 
completing  the  hearing  and  revising  the 
vitamin  and  mineral  regulations 
pursuant  to  the  instructions  of  the  U.S. 
Court  of  Appeals.  Congress  enacted 
legislation  (Pub.  L.  94-278,  title  V.  April 
22. 1976)  that  became  section  411  of  the 
act  (known  as  "the  Proxmire 
Amendment").  This  amendment 
restricted  the  agency  s  authority  to  limit 
both  the  maximum  potency  of  vitamins 
and  minerals  in  dietary  supplements  and 
the  ingredient  composition  of 
multinutrient  supplements  that  are 
offered  for  use  by  adults  (other  than 
pregnant  or  lactating  women).  Dietary 
supplements  represented  for  use  by 
pregnant  or  lactating  women,  by 
children  under  the  age  of  12.  or  by 
individuals  in  the  treatment  or 
management  of  specific  diseases  or 
disorders  were  excluded  from  the 
Proxmire  Amendnent  (i.e..  the  agency 
retained  authority  to  limit  the  maximum 
potency  and  ingredient  composition  of 
these  products). 

The  agency  issued  a  final  regulation  in 
the  Federal  Register  of  October  19, 1976 
(41  FR  46156).  that  amended  the  1973 
regulations  to  comply  with  the  court's 
1974  remand  instructions  and  with  the 
Proxmire  Amendment.  The  agency 
received  petitions  to  reconsider  the 
propriety  of  issuing  a  final  rule  without 
having  first  issued  a  proposed  rule.  FDA 
denied  these  petitions  on  the  ground 
that  a  proposed  rule  was  unnecessary 
because  the  rule  merely  "recognized  the 
will  of  Congress." 

The  petitioners  appealed  to  the  U.S. 
Court  of  Appeals  for  the  Second  Circuit, 
and  the  appeals  were  consolidated.  On 
February  16. 1978.  the  Second  Circuit 
vacated  the  regulations  and  remanded 


them  to  the  agency  for  further 
proceedings  [National  Nutritional  Foods 
Association  v.  Kennedy.  572  F.  2d  377 
(2d  Cir.  1978)).  The  court  made  clear  that 
the  agency  had  to  issue  proposed 
regulations,  and  that  the  issue  for 
comment  was  whether  the  proposed 
regulations  were  "suitable  in  light  of 
what  Congress  had  done."  In  the  Federal 
Register  of  March  la  1979  (44  FR  16005). 
FDA  revoked  the  1976  regulations  and 
reinstated  portions  of  the  1973 
regulations.  The  agency  has  not  taken 
any  further  action  on  the  1976 
regulations. 

B.  Legal  Authority 

Section  403(q)(5)(E)  of  the  act  states 
that  if  a  food  to  which  section  411  of  the 
act  applies  (i.e..  dietary  supplements  of 
vitamins  and  minerals)  contains  one  or 
more  of  the  nutrients  required  to  be 
listed  in  nutrition  labeling,  "the  label  or 
labeling  of  such  food  shall  comply  with 
the  requirements  of  subparagraphs  (1) 
and  (2)  (of  section  403(q)  of  the  act)  in  a 
manner  which  is  appropriate  for  such  ^ 
food  and  which  is  specified  in 
regulations  of  the  Secretary." 

Currently,  dietary  supplements, 
including  dietary  supplements  of 
vitamins  and  minerals  to  which  section 
411  of  the  act  applies  (except  for  dietary 
supplements  in  conventional  food  form, 
e.g.,  breakfast  cereals),  are  exempt  from 
the  nutrition  labeling  regulations  (21 
CFR  101.9(h)(2)).  FDA  carried  this 
exemption  forward  in  the  mandatory 
nutrition  labeling  proposal,  redesignated 
as  S  101.9(h)(5)  (55  FR  29487  at  29516). 

To  now  comply  with  the  new  section 
403(q)(5)(E)  of  the  act,  the  agency  is 
proposing  to  amend  S  101.9(h)(2),  now 
redesignated  as  S  101.9(j)(5),  to  provide 
that  dietary  supplements  of  vitamins 
and  minerals  (except  those  in 
conventional  food  form)  bear 
appropriate  nutrition  labeling.  FDA  is 
also  proposing  a  new  section.  §  101.36 
entitled  "Nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerals," 
under  Part  101 — ^Food  Lat>eling.  Subpart 
C — Specific  Nutrition  Labeling 
Requirements  and  Guidelines,  to 
establish  nutrition  labeling  regulations 
that  the  agency  believes  are  appropriate 
for  dietary  supplements  of  vitamins  and 
minerals. 

In  accordance  with  section 
403(q)(5)(E)  of  the  act.  §  101.36(a) 
proposes  that  vitamin  and  mineral 
supplements  provide  nutrition  labeling. 
Vitamin  and  mineral  supplements  that 
do  not  contain  any  of  the  15  nutrients 
required  to  be  in  nutrition  labeling  are 
not  required  by  section  403(q)(5)(E)  of 
the  act  to  bear  nutrition  labeling. 
However,  the  agency  believes  that  these 
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supplements  are  required  to  bear 
nutrition  labeling  under  section 
403(q)(5)(C)  of  the  act.  This  section 
provides  that  nutrition  labeling  is  not 
required  when  a  food  contains 
insignificant  amounts  of  all  of  the 
nutrients  required  to  be  listed  in 
nutrition  labeling  unless  a  claim  is  made 
with  respect  to  the  nutritional  value  of 
the  food.  Thus,  when  such  a  claim  is 
made,  nutrition  labeling  is  required. 
With  respect  to  dietary  supplements  of 
vitamins  and  minerals,  the  agency 
believes  that  a  statement  of  identity, 
such  as  "Vitamin  E."  on  the  label  of  a 
product  is  a  claim  about  the  nutritional 
value  of  the  food.  Therefore,  such 
products  must  bear  nutrition  labeling 
under  the  act. 

However,  the  agency  is  providing  in 
§  101.9(j)(5)  that  such  supplements  are  to 
be  labeled  in  accordance  with  proposed 
§  101.36.  Although  the  1990  amendments 
are  silent  with  respect  to  whether  these 
products  should  bear  nutrition  labeling 
specific  for  dietary  supplements  or  for 
conventional  foods,  because  these 
products  are  more  similar  to  those 
regulated  under  section  411  of  the  act 
than  to  conventional  foods,  the  agency 
tentatively  finds  that  it  is  appropriate 
that  they  bear  nutrition  labeling  specific 
for  dietary  supplements  in  accordance 
with  proposed  S  101.36.  The  agency 
requests  comments  on  this  issue. 

Under  §  101.9(a)(4).  dietary 
supplements  to  which  vitamins  and 
minerals  have  been  added,  and  that 
contain  50  percent  or  more  of  the  RDI  of 
any  one  of  the  added  vitamins  or 
minerals,  are  foods  for  special  dietary 
use  to  which  section  403(j)  of  the  act 
applies.  Therefore,  to  the  extent  that  the 
regulations  that  FDA  is  proposing  apply 
to  foods  for  special  dietary  use.  FDA  is 
proposing  these  regulations  under 
section  403(j)  of  the  act  as  well  as 
section  403(q)  of  the  act. 

FDA  is  not  proposing  a  specific 
exception  for  dietary  supplements  that 
do  not  contain  vitamins  or  minerals. 
Under  this  proposal,  these  products  are 
subject  to  the  general  provisions  set 
forth  in  §  101.9(a). 

The  agency  emphasizes  that  §  101.36 
pertains  only  to  the  nutrition  labeling  of 
dietary  supplements  of  vitamins  and 
minerals.  This  section  does  not 
authorize  the  use  of  any  particular 
vitamins  or  minerals  as  components  of 
vitamin  and  mineral  supplements.  The 
use  of  vitamins  and  minerals  in  food 
must  be  in  accordance  with  the 
appropriate  regulations  (i.e..  food 
additive,  generally  recognized  as  safe, 
or  prior-sanctioned  food  ingredient 
regulations).  Dietary  supplements  of 
selenium,  fluoride,  and  chromium,  for 
example,  are  not  permitted. 


C.  Provisions  of  Proposed  Section  101.36 

To  reduce  consumer  confusion,  the 
agency  is  proposing  that  nutrition 
labeling  of  vitamin  and  mineral 
supplements  appear  as  similar  as 
possible  to  the  nutrition  labeling  of  other 
foods. 

The  agency  is  proposing  in  §  101.36(b) 
to  require  that  the  overall  heading  of  the 
nutrition  label  be  "NUTRITION 
INFORMATION"  rather  than 
"NUTRITION  INFORMATION  PER 
SERVING."  The  agency  is  not  proposing 
that  the  term  "per  serving"  be  used  in 
the  heading  for  vitamin  and  mineral 
supplements  because  the  information 
presented  may  be  declared  per  day  as 
well  as  per  unit  (or  serving).  The  agency 
prefers  the  use  of  the  term  "unit"  rather 
than  "serving"  for  supplements  because 
the  word  "serving"  is  customarily  used 
to  describe  conventional  foods. 

The  agency  is  proposing  in 
§  101.36(b)(1)  that  the  listing  of  "Units 
per  day"  be  required  for  supplements  in 
place  of  "Serving  (portion)  size"  as 
required  in  §  101.9(c)(1)  because  more 
than  one  unit  of  a  supplement  is  often 
consumed  per  day.  and  it  is  important 
that  the  amount  recommended  by  the 
manufacturer  for  consumption  over  the 
period  of  1  day  be  clearly  stated. 
Proposed  §  101.36(b)(1)  allows  for  the 
use  of  terms  such  as  "tablets," 
"capsules."  or  "teaspoonsful."  to  be 
used  in  lieu  of  "units"  throughout  the 
nutrition  label  depending  on  whether  the 
product  is  in  tablet,  capsule,  or  liquid 
form  (e.g..  the  nutrition  label  on  a  bottle 
of  vitamin  tablets  could  state  "Tablets 
per  day").  The  agency  believes  that  use 
of  the  more  precise  terms  will  aid 
consumer  understanding.  The  quantity 
specified  must  be  reasonable  and 
suitable  for  daily  dietary  consumption 
and  consistent  with  any  intake 
recommendations  on  the  label  or  in 
labeling. 

The  agency  is  proposing  in 
§  101.36(b)(2)  to  require  the  listing  of 
"Units  per  container"  in  lieu  of 
"Servings  (portions)  per  container"  as 
required  in  §  101.9(c)(2)  for  conventional 
foods.  Again,  the  word  "units"  could  be 
replaced  with  the  appropriate  term  for 
the  type  of  product. 

The  agency  is  proposing  in 
§  101.36(b)(3)  that  only  those  nutrients 
or  food  components  listed  in  §  101.9(c) 
that  are  present  in  more  than 
insignificant  amounts  must  be  declared 
in  the  nutrition  label  of  vitamin  and 
mineral  supplements.  FDA  is  not 
proposing  to  require  that  the  label  of 
such  supplements  follow  the  simplified 
format  described  in  proposed  §  101.9(f) 
for  conventional  foods.  Conventional 
foods  that  contain  insignificant  amounts 


of  8  or  more  of  the  15  nutrients  and  food 
components  required  under  proposed 
S  101.9(c)  are  required  to  declare  5 
elements  (i.e..  calories,  total  fat,  total 
carbohydrate,  protein,  and  sodium)  even 
when  the  amounts  declared  are  zero 
(proposed  §  101.9(f)(3)(i)).  However, 
because  vitamin  and  mineral 
supplements  that  are  not  in 
conventional  food  form  generally  do  not 
contain  the  five  food  components 
required  in  the  simplified  format,  FDA 
believes  that  it  would  not  be  confusing 
or  misleading  to  consumers  to  omit  the 
required  declaration  of  these  elements 
when  they  are  absent  or  present  in 
insignificant  amounts.  Therefore,  FDA 
tentatively  concludes  it  is  not  necessary 
to  require  that  these  elements  be 
declared  on  such  supplements  when 
they  are  present  in  insignificant 
amounts. 

Similarly,  proposed  §  101.9(f)(4)  would 
require  that  when  amounts  of  nutrients 
and  food  components  other  than  the  15 
required  nutrients  are  declared  in  the 
simplified  nutrition  label  on 
conventional  foods,  the  statement  "Not 

a  significant  source  of "  be 

included  at  the  bottom  of  the  nutrition 
label  with  the  blank  filled  in  by 
whichever  of  the  following  are  present 
in  insignificant  amounts:  Calories  from 
total  fat,  saturated  fat.  cholesterol, 
complex  carbohydrate,  sugars,  dietary 
fiber,  vitamin  A.  vitamin  C.  calcium,  and 
iron.  FDA  is  not  aware  of  any  consumer 
expectations  that  these  nutrients  or  food 
components  are  present  in  vitamin  or 
mineral  supplements  if  they  are  not.  in 
fact,  declared  on  the  label.  Therefore, 
the  agency  does  not  believe  a  statement 
declaring  that  these  components  are  not 
present  in  the  supplements  in  significant 
amounts  is  needed.  Such  a  statement 
could  even  be  confusing  to  consumers. 
FDA  therefore  is  not  proposing  that 
vitamin  and  mineral  supplements  need 
to  include  the  statement  "Not  a 

significant  source  of "  as 

required  by  proposed  §  101.9(f)(4). 

FDA  believes  that  what  is  needed  for 
full  consumer  understanding  of  the 
content  of  dietary  supplements  of 
vitamins  and  minerals  is  full  declaration 
of  any  of  the  15  required  nutrients  as 
well  as  any  additional  vitamins  and 
minerals  for  which  RDI's  are  proposed 
that  are  present  in  more  than 
insignificant  amounts.  Accordingly.  FDA 
is  proposing  in  §  101.36(b)(3)  that  the 
quantitative  amounts  of  all  nutrients 
and  food  components  that  must  be 
included  in  nutrition  labeling  in 
accordance  with  §  101.9(c)  be  declared 
in  addition  to  the  percent  of  the  RDI. 
The  agency  points  out  that 
§  101.9(c)(7)(iii)  (redesignated  here  as 
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of  8  or  more  of  the  15  nutrients  and  food 
components  required  under  proposed 
§  101.9(c)  are  required  to  declare  5 
elements  (i.e.,  calories,  total  fat,  total 
carbohydrate,  protein,  and  sodium)  even 
when  the  amounts  declared  are  zero 
(proposed  §  101.9(fl(3)(i)).  However, 
because  vitamin  and  mineral 
supplements  that  are  not  in 
conventional  food  form  generally  do  not 
contain  the  five  food  components 
required  in  the  simplified  format,  FDA 
believes  that  it  would  not  be  confusing 
or  misleading  to  consumers  to  omit  the 
required  declaration  of  these  elements 
when  they  are  absent  or  present  in 
insignificant  amounts.  Therefore,  FDA 
tentatively  concludes  it  is  not  necessary 
to  require  that  these  elements  be 
declared  on  such  supplements  when 
they  are  present  in  insignificant 
amounts. 

Similarly,  proposed  §  101.9(f)(4)  would 
require  that  when  amounts  of  nutrients 
and  food  components  other  than  the  15 
required  nutrients  are  declared  in  the 
simplified  nutrition  label  on 
conventional  foods,  the  statement  "Not 

a  significant  source  of "  be 

included  at  the  bottom  of  the  nutrition 
label  with  the  blank  filled  in  by 
whichever  of  the  following  are  present 
in  insignificant  amounts:  Calories  from 
total  fat,  saturated  fat,  cholesterol, 
complex  carbohydrate,  sugars,  dietary 
fiber,  vitamin  A,  vitamin  C.  calcium,  and 
iron.  FDA  is  not  aware  of  any  consumer 
expectations  that  these  nutrients  or  food 
components  are  present  in  vitamin  or 
mineral  supplements  if  they  are  not,  in 
fact,  declared  on  the  label.  Therefore, 
the  agency  does  not  believe  a  statement 
declaring  that  these  components  are  not 
present  in  the  supplements  in  significant 
amounts  is  needed.  Such  a  statement 
could  even  be  confusing  to  consumers. 
FDA  therefore  is  not  proposing  that 
vitamin  and  mineral  supplements  need 
to  include  the  statement  "Not  a 

significant  source  of "  as 

required  by  proposed  §  101.9(f)(4). 

FDA  believes  that  what  is  needed  for 
full  consumer  understanding  of  the 
content  of  dietary  supplements  of 
vitamins  and  minerals  is  full  declaration 
of  any  of  the  15  required  nutrients  as 
well  as  any  additional  vitamins  and 
minerals  for  which  RDI's  are  proposed 
that  are  present  in  more  than 
insignificant  amounts.  Accordingly,  FDA 
is  proposing  in  §  101.36(b)(3)  that  the 
quantitative  amounts  of  all  nutrients 
and  food  components  that  must  be 
included  in  nutrition  labeling  in 
accordance  with  §  101.9(c)  be  declared 
in  addition  to  the  percent  of  the  RDI. 
The  agency  points  out  that 
§  101.9(c)(7)(iii)  (redesignated  here  as 
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i  101.9(c)(ll)(ii))  requires  the 
leclaration  within  nutrition  labeling  of 
ill  vitamins  and  minerals  that  have 
)een  added  as  a  nutrient  supplement  or 
hat  are  the  subject  of  a  claim.  Most 
iietary  supplements  currently  include 
nformation  on  both  the  quantitative 
imounts  and  the  percent  of  the  U.S. 
IDA.  The  agency  believes  that 
:ontinuation  of  this  type  of  labeling  will 
lelp  to  ensure  that  consumers  are  fully 
nformed  about  the  content  of  these 
jroducts. 

FDA  also  is  proposing  in  §  101.36(b)(3) 
hat  the  required  nutrition  information 
shall  be  presented  in  columns  under  the 
leading  "PER  UNIT."  If  more  than  one 
jnit  is  specified  for  consumption  per 
iay,  the  information  shall  also  be 
jresented  in  a  second  set  of  columns 
mder  the  heading  of  "PER  DAY."  The 
igency  is  requiring  that  nutrition 
nformation  should  be  declared  by  both 
the  unit  and  daily  amounts  where  label 
directions  suggest  consumption  of  more 
than  one  unit  per  day  to  more  fully 
inform  the  consumer. 

FDA  is  proposing  in  §  101.36(b)(3)(i) 
hat  nutrients  and  food  components  to 
)e  declared  in  nutrition  labeling  of 
L^itamin  and  mineral  supplements  be 
isted  in  the  order  that  the  nutrients  and 
ood  components  are  listed  in  nutrition 
abeling  of  conventional  foods  (i.e.,  as 
specified  in  §  101.9(c))  with  the 
exception  that  calcium  and  iron  shall  be 
isted  with  the  other  minerals  following 
the  complete  list  of  vitamins  present. 

Proposed  §  101.36(b)(3)(ii)  specifies 
the  manner  in  which  the  quantitative 
lutrition  information  shall  be  presented. 
■TDA  is  proposing  that  the  information 
be  given  in  a  column  under  the  heading 
of  "Amount."  In  addition,  the 
quantitative  amounts  should  be 
expressed  in  the  increments  and  units  of 
measure  (e.g.,  mg)  specified  in  proposed 
§  101.9(c).  Although  the  agency  is  not 
•requiring  that  the  quantitative  amounts 
of  vitamins  and  minerals  be  included  in 
Inutrition  labeling  of  conventional  foods, 
ithe  agency  believes  that  this  additional 
information  is  useful  on  the  labels  of 
supplements  because  these  products  are 
represented  and  sold  for  their  vitamin 
and  mineral  content.  FDA  is  proposing 
that  the  quantitative  amounts  of 
vitamins  and  minerals  should  be 
declared  to  the  nearest  unit  of  measure 
of  the  same  level  of  significance  as  that 
given  in  §  101.9(c)(ll)(iv)  for  that 
nutrient.  For  example,  2.775  mg  of 
thiamin  would  be  declared  as  2.8  mg, 
whereas  2.775  niacin  equivalents  (mg 


NE)  of  niacin  would  be  declared  as  3  mg 
NE. 

Proposed  §  101.36(b){3)(iii)  would 
require  that  the  percent  of  the  RDI 
specified  in  §  101.9(c){ll)(iv)  be  declared 
for  each  vitamin  and  mineral  present 
under  the  heading  "Percent  of  Daily 
Value."  In  section  in.C.2.  above,  the 
agency  requested  further  comment  on 
the  appropriateness  of  the  single  term 
"daily  value"  on  the  label  to  represent 
both  RDI's  and  DRVs.  If  the  agency  is 
persuaded  by  comments  to  specify  a 
different  term  in  §  101.9(c)(ll)  in  the 
final  regulations,  the  new  terminology 
will  also  apply  to  proposed 
§  101.36(b)(3)("iii).  FDA  therefore 
requests  comments  on  the  use  of  the 
term  "Daily  Value"  in  the  labeling  of 
dietary  supplements  as  well  as 
conventional  foods. 

Proposed  §  101.36(b)(3)(iii)(A)  requires 
that,  unless  the  supplement  is 
represented  or  purported  to  be  for  adults 
and  children  4  or  more  years  of  age, 
column  headings  must  clearly  specify 
the  group  for  which  the  RDI  values  are 
being  declared.  This  proposed 
requirement  is  consistent  with  the 
current  practice  of  manufacturers  of 
vitamin  and  mineral  supplements  and 
with  regulations  governing  nutrition 
labeling  of  conventional  foods.  It  is 
based  on  the  reasonable  assumption 
that  a  product  is  for  use  by  the  general 
population  unless  specified  to  the 
contrary. 

Consistent  with  the  manner  in  which 
percent  RDI's  are  reported  in  nutrition 
labeling.  FDA  is  proposing  in 
§  101.36(b)(3)(iii)(B)  that  percent  RDI's 
be  expressed  in  2  percent  increments  up 
to  and  including  the  10-percent  level,  5 
percent  increments  above  10  percent 
and  up  to  and  including  the  50-percent 
level,  and  10  percent  increments  above 
the  50-percent  level. 

The  agency  is  proposing  in 
§  101.36(b)(3)(iv)  that  vitamin  and 
mineral  supplements  intended  for  use  by 
more  than  one  group  for  which  RDI's 
have  been  proposed  must  list  the 
percent  daily  value  for  each  group.  This 
proposed  requirement  is  consistent  with 
proposed  §  101.9(c){ll)(i)  which  requires 
that  foods  represented  or  purported  to 
be  for  use  by  more  than  one  group  for 
which  RDI's  exist,  state  the  percent  of 
daily  values  based  on  the  RDI  values  for 
each  group  separately  and  in  equal 
prominence. 

As  discussed  previously,  the  agency 
has  tentatively  decided  to  require  that 
DRVs  listed  in  §  101.9(c)(ll)(i)  be 


declared  in  nutrition  labeling  of 
conventional  foods.  If  this  requirement 
appears  in  the  final  rule  for  §  101.9.  then 
dietary  supplements  of  vitamins  and 
minerals  will  also  be  required  to  present 
this  information  and  the  percent  of  the 
DRV  for  fat.  saturated  fat.  cholesterol, 
carbohydrate,  dietary  fiber,  and  sodium 
provided  by  the  supplement  when  they 
are  declared  (i.e..  when  they  are  present 
in  the  supplement  in  more  than 
insignificant  amounts).  The  agency 
requests  comments  on  the  usefulness  of 
this  information  on  the  nutrition  labeling 
of  dietary  supplements  of  vitamins  and 
minerals. 

Consistent  with  nutrition  labeling  of 
conventional  foods.  FDA  is  proposing  in 
§  101.36(b)(3)(v)  to  allow  the  use  of 
synonyms  for  certain  nutrients.  The 
synonyms  to  be  allowed  are  "folacin" 
for  "folate."  "ascorbic  acid  "  for  "vitamin 
C, "  and  "energy"  for  "calories."  The 
agency's  position  on  synonyms  is 
spelled  out  in  the  mandator^'  nutrition 
labeling  proposal  (55  FR  29487  at  2g502). 

FDA  believes  dietary  supplements  of 
vitamins  and  minerals  should  be  subject 
to  the  same  compliance  policies  as 
conventional  processed  foods  and  is 
therefore  proposing  in  §  101.36(r)  that 
compliance  shall  be  determined  in 
accordance  with  proposed  §  101.9(g). 

The  following  hypothetical  sample 
labels  illustrate  proposed  nutrition 
labeling  of  dietary  supplements  of 
vitamins  and  minerals: 


Daily  Vitamins  Plus  Iron.  Multiple 
Vitamins  Plus  Iron 

Nutrition  Information 


Tablets  per  day:  1 
Tablets  per  container 
365 

Cator>es 

Total  fat 

Total  cartMhydrate 

Sugars 

Sodium 

Vitamin  A 

Vitamn  C 

Vitamm  D „ 

Vitamin  E 

Thiiamin 

Riboflavin 

Niacin 

Folate 

Vitamin  Bit 

Pantothenic  acid 

Iron 


Per  unit 


Amount 


15 

'  g 

1  g 

'  g - 

10  mg 

875  Mg  RE.. 

60  mg 

6.5  >.g 

9  mg  a-TE.. 

12mg 

1.4  mg 

16mgNE... 
180  Mg 

2Mg 

5.5  mg 

12  mg 


Per- 
cent of 
daily 
vakie 


100 
100 
100 
IOC 
100 
100 
100 
100 
100 
100 
100 
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B-ViTAMiNS— Take  One  With  Each  Meal 

Nutritkjo  Information 


Tablets  per  day:  3 
Tablets  per  container:  100 


Calories 

Total  Carbohydrate,  g.. 

Sugars,  g 

Sodium,  mg 

Thiamin 

Riboflavin 


'  Values  are  not  a  straight  multiplication  due  to  roundir>g  rules. 


Per  unit 


Amount 


10 

2 

2 

15 

0.4  mg 

0.5  mg 

SmgNE. 


Percent  of 
daily  value 


35 
35 
35 


Par  day 


Amount 


25  ' 

6 

■6 

45 

1.2  mg 

1.4  mg'.... 
16  mg  NE  I 


Percerrt  of 
daily  value 


100 
100 
100 


Vin.  other  Actions 

A.  Effective  Date 

In  its  )uly  19, 1990  proposals,  FDA 
proposed  to  make  these  regulations 
effective  1  year  after  the  publication  of  a 
final  rule.  FDA  requested  comment  on 
this  deviation  from  the  agency's  normal 
practice  of  making  food  labeling 
regulations  effective  on  the  uniform 
compliance  date  that  follows 
publication  of  the  final  rule.  However, 
section  10(a)(1)(A)  of  the  1990 
amendments  requires  that  these 
regulations  become  effective  6  months 
after  the  date  of  promulgation  of  all  final 
regulations  required  to  implement 
section  403(q)  of  the  act,  or.  if  no  final 
regulations  have  issued  by  November  8, 
1992.  this  proposal,  which  incorporates 
the  RDI/DRV  and  the  mandatory 
nutrition  labeUng  proposals  of  July  19, 
1990,  is  statutorily  mandated  to  be 
considered  a  final  rule  on  November  8, 

1992,  with  an  effective  date  of  May  8, 

1993.  FDA  invites  comments  on  this 
effective  date  taking  into  consideration 
the  provisions  of  section  10  of  the  act. 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments. 
Congress  provides  that  if  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA,  finds 
that  requiring  compliance  with  section 
403(q)  of  the  act,  on  mandatory  nutrition 
labeling,  or  with  section  403(r)(2)  of  the 
act,  on  nutrient  content  claims,  6  months 
after  publication  of  the  final  rules  in  the 
Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its 
regulatory  impact  analysis  that 
compliance  with  the  1990  amendments 
by  May  8, 1993.  will  cost  $1.5  billion,  and 
that  6  month  and  1  year  extensions  of 
that  compliance  date  will  result  in 
savings  that  arguably  out  weigh  the  lost 
benefits,  FDA  believes  that  the  question 
of  whether  it  can  and  should  provide  for 


an  extension  of  the  effective  date  of 
sections  403(q)  and  (r)(2)  of  the  act  is 
squarely  raised. 

FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship."  FDA 
recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,  FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Rept.  101-538, 101st 
Cong.,  2d  sess..  24  (1990)).  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
numbef  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 


compliance  date  that  may  cause  "undue 
economic  hardship." 

B.  Consumer  Education  Program 

Section  2(c)  of  the  1990  amendments 
directs  the  Secretary  of  the  Department 
of  Health  and  Human  Services  to  carry 
out  a  consumer  education  program 
related  to  the  nutrition  label  and  its 
importance  in  maintaining  healthy 
dietary  practices.  The  agency  discussed 
its  intention  to  undertake  such  activities 
in  its  mandatory  nutrition  labeling 
proposal  (55  FR  29487  at  29508).  This 
program  will  require  many  varied 
activities,  such  as  identification  of  key 
educational  needs;  target  populations; 
appropriate  educational  strategies; 
educational  messages;  materials 
development;  establishment  of  a  food 
label  education  network  to  include 
representatives  from  health 
professionals  and  educators,  consumers, 
and  the  food  industry  to  assist  in 
dissemination  and  implementation  of 
educational  materials  and  programs; 
and  evaluation  of  the  program's  impact. 
FDA  intends  to  begin  to  develop  and 
implement  these  activities  as  quickly  as 
possible,  so  that  materials  will  be 
available  to  consumers  as  revised  food 
labels  begin  appearing  in  the 
marketplace. 

C.  Preemption 

In  its  July  19, 1990  proposal,  FDA 
acknowledged  the  numerous  comments 
that  it  received  at  the  public  hearings 
and  as  a  result  of  its  advance  notice  of 
proposed  rulemaking  (54  FR  32610. 
August  8. 1989)  that  suggested  that 
Federal  nutrition  labeling  rules  should 
explicitly  preempt  any  State  nutrition 
labeling  regulations.  Because  of  the 
complexity  of  this  issue,  however,  the 
agency  requested  additional  comments 
on  the  appropriateness  of  preemption 
before  deciding  on  a  course  of  action. 

Section  6  of  the  1990  amendments 
settled  the  issue  by  amending  the  act  to 
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Porurtt 

Per  day 

Amount 

Percent  o< 
daity  value 

Amount 

Pefcent  of 
daily  value 

10 

25' „... 

2 

6 

2 

-6 

15 

45 

1  2  mg 

0.4  mg 

35 
35 
35 

100 

0.5  mg 

1  4  mg  ■ 

100 

SmgNE 

16  mg  NE  ' 

100 

compliance  date  that  may  cause  "undue 
economic  hardship." 

B.  Consumer  Education  Program 

Section  2(c)  of  the  1990  amendments 
directs  the  Secretary  of  the  Department 
of  Health  and  Human  Services  to  carry 
out  a  consumer  education  program 
related  to  the  nutrition  label  and  its 
importance  in  maintaining  healthy 
dietary  practices.  The  agency  discussed 
its  intention  to  undertake  such  activities 
in  its  mandatory  nutrition  labeling 
proposal  (55  FR  29487  at  29508).  This 
program  will  require  many  varied 
activities,  such  as  identification  of  key 
educational  needs;  target  populations; 
appropriate  educational  strategies; 
educational  messages;  materials 
development;  establishment  of  a  food 
label  education  network  to  include 
representatives  from  health 
professionals  and  educators,  consumers, 
and  the  food  industry  to  assist  in 
dissemination  and  implementation  of 
educational  materials  and  programs; 
and  evaluation  of  the  program's  impact. 
FDA  intends  to  begin  to  develop  and 
implement  these  activities  as  quickly  as 
possible,  so  that  materials  will  be 
available  to  consumers  as  revised  food 
labels  begin  appearing  in  the 
marketplace. 

C.  Preemption 

In  its  July  19. 1990  proposal.  FDA 
acknowledged  the  numerous  comments 
that  it  received  at  the  public  hearings 
and  as  a  result  of  its  advance  notice  of 
proposed  rulemaking  (54  FR  32610. 
August  8. 1989)  that  suggested  that 
Federal  nutrition  labeling  rules  should 
explicitly  preempt  any  State  nutrition 
labeling  regulations.  Because  of  the 
complexity  of  this  issue,  however,  the 
agency  requested  additional  comments 
on  the  appropriateness  of  preemption 
before  deciding  on  a  course  of  action. 

Section  6  of  the  1990  amendments 
settled  the  issue  by  amending  the  act  to 


include  several  provisions  pertaining  to 
Federal  preemption  of  State  and  local 
labeling  requirements.  The  1990 
amendments  prohibit  a  State  or  a 
political  subdivision  of  a  State  from 
establishing  or  continuing  in  effect  any 
requirement  for  food  in  interstate 
commerce  that  would  conflict  with 
certain  provisions  of  section  403  of  the 
act.  Specifically,  section  403A(a)(4)  of 
the  act.  which  was  added  by  the  1990 
amendments,  prohibits  any  requirement 
for  nutrition  labeling  of  food  that  is  not 
identical  to  the  requirement  of  section 
403(q)  of  the  act.  The  only  exceptions 
provided  in  this  section  are  for  nutrition 
labeling  of  foods  sold  in  restaurants, 
restaurant-type  facilities,  or  ready-to-eat 
foods  sold  in  retail  establishments  such 
as  delicatessens  that  are  exempt  under 
section  403(q)(5)(A)(i)  or  (q)(5)(A)(ii)  of 
the  act  from  Federal  nutrition  labeling 
provisions  (section  403A(a)(4)  of  the 
act). 

Congress  included  the  preemption 
provisions  in  the  1990  amendments 
because  it  recognized  that  it  would  be 
difficult  or  impossible  for  food 
companies  to  operate  in  interstate 
commerce  if  they  were  confronted  with 
State  and  local  requirements  that  were 
in  conflict  with,  or  were  inconsistent 
with,  the  applicable  Federal 
requirements  (Ref.  25).  However. 
Congress  also  recognized  that  Federal 
preemption  should  only  apply  in  matters 
where  a  strong  Federal  regulatory 
system  is  in  place  (Ref.  25).  Congress 
recognized  a  role  for  the  States, 
permitting  them  to  petition  the  Secretary 
for  exemption  from  the  preemption 
provisions  in  situations  where  a  State 
requirement  does  not  conflict  with 
Federal  law,  does  not  burden  interstate 
commerce,  and  addresses  a  need  that  is 
not  met  by  the  provisions  of  the  act  that 
have  preemptive  effect  (section  403A(b) 
of  the  act). 

The  preemption  provision  concerning 
nutrition  labeling  of  foods  established 
under  section  403(q)  of  the  act  becomes 
effective  upon  the  effective  date  of  the 
proposed  regulations  (section  10(b)(1)(D) 
of  the  1990  amendments).  Accordingly, 
the  proposed  revisions  in  S  101.9  that 
address  nutrition  labeling  will  preempt 
any  State  or  local  requirement  to  the 
contrary  when  these  revisions  become 
effective. 

D.  Redesignation 

In  the  July  19. 1990  proposal,  FDA  did 
not  republish  existing  §  101.9(i).  which 
pertains  to  the  circumstances  in  which 
labeling  relating  to  the  nutritional 
properties  of  a  product  can  misbrand  it. 
The  agency  had  planned  to  revise  this 
section  as  part  of  its  rulemaking  on 
health  claims  (see  the  Federal  Register 


of  February  13. 1990  (55  FR  5176)). 
However,  in  light  of  the  1990 
amendments,  FDA  believes  that  it  is 
appropriate  to  retain  this  paragraph  and 
to  deal  with  health  claims  in  a  separate 
section  of  the  regulations.  However. 
FDA  believes  that  \  101.9(k)(l)  is  so 
closely  related  to  the  health  claims  issue 
that  it  is  appropriate  to  discuss  that 
provision  in  the  proposal  on  health 
claims.  Consequently,  FDA  is  retaining 
paragraph  (i)  and  redesignating  it  as 
paragraph  (k)  to  reflect  the  other 
provisions  of  this  proposal.  However, 
FDA  is  reserving  §  101.9(k)(l)  and 
reproposing  that  provision  in  the 
companion  document. 

IX.  Econoniic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

X.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effect  of  this  rule  as 
announced  in  the  July  19. 1990, 
mandatory  nutrition  labeling  proposal 
(55  FR  29487).  No  new  information  or 
comments  have  been  received,  nor  have 
there  been  any  changes  effected  by  the 
1990  amendments,  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

XI.  Conunents 

Interested  persons  may,  on  or  before 
February  25, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

In  accordance  with  section  2(b)(1)  of 
the  1990  amendments.  FDA  must  issue 
by  November  8,  1992.  final  regulations 
for  mandatory  nutrition  labeling.  If  the 
agency  does  not  promulgate  final 


regulations  by  November  8,  1992.  the 
1990  amendments  provide  that  the 
regulations  proposed  in  this  document 
shall  be  considered  as  the  final 
regulations.  The  agency  has 
determined  that  90  days  is  the  maximum 
time  that  it  can  provide  for  the 
submission  of  comments  and  still  meet 
this  statutory  timeframe  for  the  issuance 
of  final  regulations.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40(b)  for 
extension  of  the  comment  period  beyond 
February  25. 1992.  The  agency  must  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  comments  it  receives. 
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placed  on  display  in  the  Dockets 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Committee  on  the  Nutrition  Components 
of  Food  Labeling,  Food  and  Nutrition  Board. 
Institute  of  Medicine.  National  Academy  of 
Sciences,  "Nutrition  Labeling,  Issues  and 
Directions  for  the  19908."  Washington.  DC. 
National  Academy  Press,  1990. 

2.  U.S.  Department  of  Health  and  Human 
Ser\'ices.  Public  Health  Ser\'ice.  "The 
Surgeon  General's  Report  on  Nutrition  nnd 
Health."  Washington.  DC.  DHHS  (PHS) 
Publication  No.  88-50210.  U.S.  Government 
Printing  Office,  1988. 

3.  Committee  on  Diet  and  Health.  Food  and 
Nutrition  Board.  Commission  on  Life 
Sciences.  National  Research  Council.  "Diet 
and  Health:  Implications  for  Reducing 
Chronic  Disease  Risk. "  Washington.  DC, 
National  Academy  Press,  1989. 

3a.  Letter  to  Senator  Frank  Lautenbcrg 
from  Hugh  C.  Cannon,  dated  March  4. 1991. 

4.  U.S.  Department  of  Agriculture  and  U.S. 
Department  of  Health  and  Human  Ser\ices. 
"Nutrition  and  Your  Health.  Dietary 
Guidelines  for  Americans."  Washington.  DC. 
Home  and  Garden  Bulletin  No.  232.  3rd  ed.. 
U.  S.  Government  Printing  Office.  1990. 

5.  Minister  of  Supply  and  Services,  Canada, 
"Departmental  Consolidation  of  the  Food  and 
Drugs  Act  and  of  the  Food  and  Drug 
Regulations  with  Amendments  to  Mhv  3. 
1990."  Department  of  National  Health  and 
Welfare.  Canada.  1991. 

6.  Joint  Food  and  Agriculture  Organization/ 
World  Health  Organization  Food  Standards 
Program,  "Codex  Standards  and  Guidelines 
for  the  Labeling  of  Foods  and  Food 
Additives,"  Codex  Allmentarius  Commission, 
vol.  VI  2d  ed.,  Rome.  1987. 

7.  Saccomandi,  V..  "Council  Directive  of  24 
September  1990  on  Nutrition  Labeling  for 
Foodstuffs,"  Council  of  the  European 
Communities,  Brussels,  September  24. 1990. 

a  Food  and  Agriculture  Organization  of  the 
United  Natipns.  "Protein  Quality  Evaluation. 
Report  of  a  Joint  FAO/WHO  Expert 
Consultation."  Food  and  Agriculture 
Organization  of  the  United  Nations.  Rome. 


V 


Federal  Rcggfer  /  Vol  56.  No.  229  /  Wednegday.'  November  27.  1991  /  Proposed  Rules 


and  Wcrid  MealUi  Ofganization,  On«va. 
1990. 

9.  Young,  V.  R,  and  P.  L  PeHett.  "IVoleH* 
Evaluation.  Amino  Acid  Scorirg  and  the  Food 
and  Drug  Administration  Proposed  Food 
Labeling  Regulattons."  JournaJ  of  Nutrition, 
12in45-150,  t991. 

9a.  Codex  Alimentarius  Commission. 
Report  of  the  18(h  Session,  Geneva.  3-12  )uty 
1988L  Alinonn  a9/4a  Food  and  Agricithure 
Organization  and  World  Health 
Oganrzation,  Rome,  Italy.  1989. 

10.  |oinl  Food  and  Agricult>.ire 
Organization/World  Health  Organiz»tioi\/ 
United  Nations  University  Expert 
Consultation.  "Ener^  and  Protein 
Requirements..  Tech.  Report  Sex.  No.  724. 
World  Health  Organization.  Geneva. 
SwitzeHand.  1985. 

10a.  Codex  Attmentarius  Commi^sioo, 
Report  of  the  17lh  Session  of  the  Codex 
Committee.,on  Nutrition  and  Foods  for 
Special  Diaiary  Uses.  Bonn-Bad  Godesberg, 
Germany,  18-22  February  1991,  Alinonn  91/ 
28.  Food  and  Agriculture  Organization  and 
World  Health  Organization.  Rome,  Italy. 
1991. 

11.  Market  Facts,  Inc.,  "Suramary  Report. 
FDA  Nutrition  Labeling  Focus  Groups." 
prepared  under  FDA  Contract  Na  223-t)9- 
2170.  Washington.  DC  Food  and  Drug 
Administration.  U.S.  Department  of  Health 
and  Human  Services.  1990. 

12.  Mensink,  R.  P,  and  M.  a  Katan.  "Effed 
of  Dietary  Trans  Fatty  Acids  on  High-Density 
and  Low-Density  Lipoprotein  Cholesterol 
Levels  in  Healthy  Subjects,"  The  New 
Enghnd  Journal  of  Medicine,  323:439-445, 
1990. 

13.  Grundy,  S.  M.,  "Trans  Monounsaturated 
Fatty  Acids  and  Serum  Cholesterol  Levrfs." 
The  New  England  Jaumat  of  Medicine, 
323:480-1, 1990. 

14.  Levy.  A.  S..  S.  B.  Fein,  and  R.  E. 
Schucker.  Division  of  Consvmer  Studies 
(HFF-240),  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drag 
Administratioa.  "A  Study  of  Nutritioa  Label 
Formats:  Performance  and  Preference."  200  C 
St.  SW..  Washington.  DC  20204.  March  1991. 

15.  National  Food  Processors  Association, 
"Sijmmafy  of  Findings.  Food  Labeling  and 
Nutrition  *  *  *  What  Americans  Want," 
Washington.  DC  1990. 

16.  Committee  on  Energy  and  Commerce, 
Report  101-538.  Nutrition  Labeling  and 
Education  Act  of  1990,  U.S.  House  of 
Representatives,  |une  13. 1990. 

17.  Stokes,  R.  C,  and  R.  Haddock.  "Interim 
Report  of  the  First  Two  Phases  of  the  CRl/ 
FDA  Nutritional  Labeling  Research  Program." 
August  1972,  Consumer  Research  Institute, 
Inc.,  Washington.  DC. 

18.  Park.  Youngmee  K..  Divisioii  of 
Nutrition  (HFF-265),  Center  for  Food  Safety 
and  Applied  Nutritioa,  Food  and  Drug 
Administration,  memo  to  file,  March  15, 1991. 

19.  Bender.  M,  Division  of  Consumer 
Studies  (HFF-240),  Center  for  Food  Safety 
and  Applied  Nutrition,  memo  to  file.  January 
18, 1391. 

20.  Food  and  Drug  Adminislratioa. 
"Compliance  Program  Guidance  ManuaL" 
Chapter  21.  Program  No.  7321X«2  (1988-1991), 
Food  and  Drug  Administration,  1990. 

21.  American  Society  for  Purentersl  and 
Enteral  Nutritioa  IA.S.P.E.N.J.  "Dennitions 


a«d  Terms  Used  ia  ASPSM.  Guidelines  and 
Standards,"  AS^JEM,.  Silver  Spring,  MD. 
198& 

22.  Talbot,  ]M,  "Guidelines  for  the 
Sctentific  Review  of  Enteral  Food  Products 
for  Special  Medical  Uses."  prepared  for  the 
Food  and  Drug  Administration  under 
Contract  No.  FDA  223-^8-2124  by  the  Life 
Sciences  Research  Office.  Bethesda.  MO. 
199a 

23.  Subcommittee  on  the  10th  Edition  of  the 
RDA's.  Food  and  Nutrition  Board. 
Commission  on  Life  Sciences,  National 
Research  Council.  "Recommended  Dietary 
Allowances,  10th  Edition."  Washington.  DC 
National  Academy  Press.  1989. 

24.  Food  and  Nutrition  Board.  Division  of 
Biology  and  Agriculture,  National  Research 
Council,  "Recommended  Dietary  Allovtances, 
7th  ed..  1968,"  Publication  1694,  Printing  and 
Publishing  OfTice,  National  Academy  of 
Sciences,  Washington.  DC  1968. 

25.  Concessional  Record.  July  30, 1990, 
115840-41. 

List  of  Sab)ecta  in  21 CFR  Part  101 

Fk)od  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  proposed  that  21 
CFR  Part  101  be  ameiuJed  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
Part  101  continues  to  read  as  follows: 

Authority:  Sees.  4. 5. 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1453, 1454, 1455); 
sees.  201,  301, 402, 403.  409. 701  of  the  Fedaal 
Food.  Drug,  and  Cosmefic  Ad  (21  U.S.C  321. 
331,  342.  343,  348.  371). 

2.  Section  101.9  is  revised  to  read  as 
follows: 

§101.9    Nutrition  labeling  of  food. 

(aj  Nutrition  information  relating  to 
food  shall  be  provided  for  ail  products 
that  contain  more  than  insignificant 
amounts  of  nutrients  or  food 
components  required  in  paragraph  (c|  of 
this  section,  or  whose  label,  labeling,  or 
advertising  contains  a  nutrition  claim  or 
any  other  nutrition  information,  in 
conformity  with  the  requirements  of  this 
section  unless  an  exemption  is  provided 
for  the  product  in  paragraph  (j)  of  this 
section.  An  insignificant  amount  of  a 
nutrient  or  a  food  component  shall  be 
that  amount  that  allows  a  declaration  of 
zero  in  nutrition  labeling.  A  nutrition 
claim  or  any  other  nutrition  information 
in  any  context,  and  in  any  form  of 
expression,  implicit,  as  well  as  explicit, 
shall  subject  a  food  to  the  provisions  of 
this  section. 

(IJ  When  food  is  in  package  form,  the 
required  nutrition  labeling  information 
shall  appear  on  the  label  in  the  format 
specified  in  this  secti(m. 


(2)  When  food  is  not  in  package  form, 
the  required  nutrition  labeling 
information  shall  be  displayed  clearly  at 
the  point  of  purchase  (e.g..  on  a  counter 
card,  sign,  tag  affixed  to  the  product,  or 
some  other  appropriate  device). 
Alternatively,  the  required  information 
may  be  placed  in  a  booklet,  looseleaf 
binder,  or  other  appropriate  formal  that 
is  available  at  the  point  of  purchase, 

{3)  Solicitation  of  requests  for 
nutrition  information  by  a  statement  - 
"For  nutrition  information  write  to 

"  on  the  label  or  in  the 

labeling  or  advertising  for  a  food,  or 
providing  such  information  in  a  direct 
written  reply  to  a  solicited  or  unsolicited 
request,  does  not  subject  the  label  or  the 
labeling  of  a  food  exempted  luider 
paragraph  (j)  of  this  section  to  the 
requirements  of  this  section  if  the  reply 
to  the  request  conforms  to  the 
requirements  of  this  section. 

(4)  If  any  vitamin  or  mineral  is  added 
to  a  food  BO  that  a  singie  serving 
provides  50  percent  or  more  of  the 
Reference  Daily  Intake  (RDl)  for  the  age 
group  for  which  the  product  is  intended, 
as  specified  in  paragraph  (c}(ll)(iv)  of 
this  section,  of  any  otie  of  the  added 
vitamins  or  minerals,  lutless  such 
addition  is  permitted  or  required  in 
other  regulations.  e.g..  a  standard  of 
identity  or  nutritional  quality  guideline, 
or  is  oUierwise  exempted  by  the 
Commissioner,  the  food  shall  be 
considered  a  food  for  special  dietary  use 
within  the  meaning  of  %  105.3(aKl)(iii}  of 
this  chapter. 

(b)  (Reservedl 

(c)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  contain  the  following  information 
except  for  that  which  is  voluntary  as  set 
forth  in  this  paragraph  or  for  those  food 
products  where  a  simplified  format  shall 
be  used  as  provided  for  in  paragraph  (f) 
of  this  section.  Information  shall  be 
presented  in  the  following  order,  using 
the  headings  specified  and  displayed 
with  equal  type  size,  under  the  overall 
heading  of  'NUTRITION 
INFORMATION  PER  SERVING 
(PORTION)."  Alternatively,  the  terms 
•PER  SERVING  (PORTION)"  may  be 
placed  directly  below  the  terms 
•NUTRITION  INFORMATION." 

(1)  "Serving  (portion)  size":  A 
statement  of  the  serving  (portion)  size, 

(2)  "Servings  (portions)  per 
container":  The  number  of  servings 
(portions)  per  container. 

(3)  "Caloric  content"  or  •"Calories":  A 
statement  of  the  caloric  content  per 
serving  (portion],  expressed  to  the 
nearest  5-calorie  increment  up  to  and 
including  50  calories,  and  lO-calorie 
increment  above  50  calories,  except  that 
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(2)  When  food  is  not  in  package  form, 
the  required  nutrition  labeling 
information  shall  be  displayed  clearly  a( 
the  point  of  purchase  (e.g^  on  a  counter 
card,  sign,  tag  affixed  to  the  product,  or 
some  other  appropriate  device). 
Alternatively,  the  required  information 
may  be  placed  in  a  booklet,  looseleaf 
binder,  or  other  appropriate  format  that 
is  available  at  the  point  of  purchase. 

{3)  Solicitation  of  requests  for 
nutrition  information  by  a  statement 
"For  nutrition  information  write  to 

"  on  the  label  or  in  the 

labeling  or  advertising  for  a  food,  or 
providing  such  information  in  a  direct 
written  reply  to  a  solicited  or  unsolicited 
request,  does  not  subject  the  label  or  the 
labeling  of  a  food  exempted  under 
paragraph  (j)  of  this  section  to  the 
requirements  of  this  section  if  the  reply 
to  the  request  conforms  lo  the 
requirements  of  this  section. 

(4)  If  any  vitamin  or  mineral  is  added 
to  a  food  so  that  a  single  serving 
provides  50  percent  or  more  of  the 
Reference  Daily  Intake  (RDlj  for  the  age 
group  for  which  the  product  is  intended, 
as  specified  in  paragraph  (c}(ll)(iv)  of 
this  section,  of  any  one  of  the  added 
vitamins  or  minerals,  unless  such 
addition  is  permitted  or  required  in 
other  regulations.  e.g.,  a  standard  of 
identity  or  nutritional  quality  guideline, 
or  is  oOierwise  exempted  by  the 
Commissioner,  the  food  shall  be 
considered  a  food  for  special  dietary  use 
within  the  meaning  of  j  105.3(aKl)(iii}  of 
this  chapter. 

(b)  (Reservedj 

(cj  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  contain  the  following  information 
except  for  that  which  is  voluntary  as  set 
forth  in  this  paragraph  or  for  those  food 
products  where  a  simplified  format  shall 
be  used  as  provided  for  in  paragraph  (Q 
of  this  section.  Information  shall  be 
presented  in  the  following  order,  using 
the  headings  specified  and  displayed 
with  equal  type  size,  under  the  overall 
heading  of  "NbTRITION 
INFORMATION  PER  SERVING 
(PORTION).*'  Alternatively,  the  terms 
•PER  SERVING  (PORTION)"  may  be 
placed  directly  below  the  terms 
"NUTRITION  INFORMATION." 

(1)  "Serving  (portion)  size":  A 
statement  of  the  serving  (portion)  size. 

(2)  "Servings  (portions)  per 
container":  The  number  of  servings 
(portions)  per  container. 

(3)  "Caloric  content"  or  "Calories":  A 
statement  of  the  caloric  content  per 
serving  (portion),  expressed  to  the 
nearest  5-calorie  increment  up  to  and 
including  50  calories,  and  10-calorie 
increment  above  50  calories,  except  that 
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mounts  less  than  5  calories  may  be 
xpressed  as  zero.  Energy  content  per 
berving  (portion)  may  also  be  expressed 
tn  kilojoule  units,  added  in  parentheses 
iinmediately  following  the  statement  of 
the  caloric  content.  Caloric  content  may 
be  calculated  by  using  specific  Atwater 
food  factors  or  by  using  the  general 
factors  of  4,  4,  and  9  calories  per  gram 
for  protein,  carbohydrate,  and  fat, 
respectively,  as  described  in  A.  L 
Merrill  and  B.  K.  Watt,  "Energy  Value  of 
Foods — Basis  and  Derivation."  USDA 
Handbook  74  (1955).  The  defmition  of 
carbohydrate  is  given  in  paragraph  (c)(6) 
of  this  section.  These  methods  of 
calculation  are  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
references  are  available  from  the 
Division  of  Nutrition,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-260), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  or 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  1100  L  St.  NW.. 
Washington,  DC. 

(i)  "Calories  from  total  fat":  A 
statement  of  the  caloric  content  derived 
from  the  total  fat  content  of  the  food  per 
serving  (portion),  expressed  to  the 
nearest  5-calorie  increment,  up  to  and 
including  50  calories,  and  the  nearest 
10-calorie  increment  above  50  calories, 
except  that  label  declaration  of 
"calories  from  total  fat"  is  not  required 
on  products  that  contain  less  than  V» 
gram  of  fat  in  a  serving  (portion)  and 
amounts  less  than  5  calories  may  be 
expressed  as  zero.  This  statement  shall 
be  indented  under  the  statement  of 
calories,  or.  alternatively,  calories  from 
fat  may  be  declared  adjacent  to  the 
statement  of  fat  content  and  aligned 
with  the  statement  of  total  calories,  in  a 
column  headed  "Calories."  Except  as 
provided  for  in  paragraph  (f)  of  this 
section,  if  "Calories  from  total  fat"  is  not 
required  and,  as  a  result,  not  declared, 
the  statement  "Not  a  significant  source 
of  calories  from  total  fat"  shall  directly 
follow  the  declaration  of  sodium  (or 
potassium  if  declared)  in  the  same  type 
size. 

(ii)  "Calories  from  saturated  fat," 
1  "Calories  from  unsaturated  fat," 
"Calories  from  carbohydrate,"  and 
"Calories  from  protein"  (VOLUNTARY): 
A  statement  of  the  caloric  content 
derived  from  a  serving  (portion)  of  any 
one  or  more  of  the  following 
components  may  be  declared 
voluntarily:  Saturated  fat,  unsaturated 
fat,  total  carbohydrate,  and  protein. 
Caloric  values  shall  be  expressed  to  the 
nearest  5-calorie  increment,  up  to  and 
including  50  calories,  and  the  nearest 
10-calorie  increment  above  50  calories, 


except  that  amounts  less  than  5  calorics 
may  be  expressed  as  zero. 

(A)  "Calories  from  saturated  fat"  or 
"Calories  from  saturated":  A  statement 
of  the  caloric  content  derived  from 
saturated  fat  as  defined  in  paragraph 
(c)(4)(i)  of  this  section.  This  statement 
shall  be  indented  under  the  statement  of 
calories  from  total  fat,  or  alternatively 
the  calories  from  saturated  fat  may  be 
declared  adjacent  to  the  statement  of 
saturated  fat  content. 

(B)  "Calories  from  unsaturated  fat"  or 
"Calories  from  unsaturated":  A 
statement  of  the  caloric  content  derived 
from  unsaturated  fat  as  defined  in 
paragraph  (c)(4)(ii)  of  this  section.  This 
statement  shall  be  indented  under  the 
statement  of  calories  from  total  fat,  and 
follow  calories  from  saturated  fat,  if 
present;  or  alternatively  calories  from 
unsaturated  fat  may  be  declared 
adjacent  to  the  statement  of  unsaturated 
fat  content. 

(C)  "Calories  from  total 
carbohydrate":  A  statement  of  the 
caloric  content  derived  from  total 
carbohydrate  as  calculated  in  paragraph 
(c)(6)  of  this  section.  This  statement 
shall  be  indented  under  the  statement  of 
calories  from  total  fat,  and  follow 
calories  from  saturated  fat  and 
unsaturated  fat,  if  present;  or 
alternatively  calories  from  total 
carbohydrate  may  be  declared  adjacent 
to  the  statement  of  carbohydrate  content 
and  aligned  with  the  statement  of  total 
calories,  in  a  column  headed  "Calories." 

(D)  "Calories  from  protein":  A 
statement  of  the  caloric  content  derived 
from  protein  as  calculated  in  paragraph 
(c)(8)  of  this  section.  This  statement 
shall  be  indented  under  the  statement  of 
calories  from  total  fat,  and  follow 
calories  from  saturated  fat,  unsaturated 
fat,  and  total  carbohydrate,  if  present;  or 
alternatively  calories  from  protein 
maybe  declared  adjacent  to  the 
statement  of  protein  content  and  aligned 
with  the  statement  of  total  calories,  in  a 
column  headed  "Calories." 

(4)  "Total  fat  content"  or  "Total  fat": 
A  statement  of  the  number  of  grams  of 
total  fat  in  a  serving  (portion)  expressed 
to  the  nearest  •/«  gram.  If  the  ser\ing 
(portion)  contains  less  than  0.5  gram,  the 
content  shall  be  expressed  as  zero. 

(i)  "Saturated  fat  content,"  "Saturated 
fat,"  or  "Saturated":  A  statement  of  the 
number  of  grams  of  saturated  fat  in  a 
serving  (portion)  calculated  as 
triglycerides  and  defined  as  the  sum  of 
lauric,  myristic,  palmitic,  and  stearic 
acids,  except  that  label  declaration  of 
saturated  fat  content  information  is  not 
required  for  products  that  contain  less 
than  1/2  gram  of  total  fat  in  a  serv-ing  if 
no  claims  are  made  about  fat  or 


cholesterol  content,  and  if  "calorics  from 
saturated  fat"  is  not  declared.  Except  as 
provided  for  in  paragraph  (f)  of  this 
section,  if  a  statement  of  the  saturated 
fat  content  is  not  required  and.  as  a 
result,  not  declared,  the  statement  "Not 
a  significant  source  of  saturated  fat" 
shall  directly  follow  the  declaration  of 
sodium  (or  potassium  if  declared)  in  the 
same  type  size.  Saturated  fat  content 
shall  be  indented  and  expressed  as 
grams  per  serving  (portion)  to  the 
nearest  1/2  gram.  If  the  serving  (portion) 
contains  less  than  0.25  gram,  the  content 
shall  be  expressed  as  zero. 

(ii)  "Unsaturated  fat  content," 
"Unsaturated  fatty  acid,"  or 
"Unsaturated  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
unsaturated  fat  in  a  serving  (portion) 
calculated  as  triglycerides  and  defined 
as  the  sum  of  all  polyunsaturated  and 
monounsaturated  fatty  acids  (both  cis 
and  trans  isomers)  may  be  declared 
voluntarily,  except  that  when  a  claim  is 
made  on  the  label  or  in  labeling  about 
fatty  acid  or  cholesterol  content  or  when 
"calories  for  unsaturated  fat"  is 
declared,  label  declaration  shall  be 
required.  Unsaturated  fat  content  shall 
be  indented  Mjd  expressed  as  grams  per 
serving  (portion)  to  the  nearest  V2  gram. 
If  the  serving  (portion)  contains  less 
than  0.25  gram,  the  content  shall  be 
expressed  as  zero.  Alternatively, 
separate  statements  may  be  declared  for 
polyunsaturated  and  monounsaturated 
fat,  except  that  if  a  claim  is  made  on  the 
label  or  in  labeling  about  a  particular 
type  of  unsaturated  fatty  acid,  separate 
statements  shall  be  declared  as  follows 
in  lieu  of  the  collective  term 
"Unsaturated": 

(A)  "Polyunsaturated  fat"  or 
"Polyunsaturated":  A  statement  of  the 
number  of  grams  of  polyunsaturated  fat 
defined  as  c/s.c/s-methylene-intcrruptcd 
polyunsaturated  fatty  acids,  indented 
and  expressed  as  grams  per  serving  to 
the  nearest  1  /2  gram.  If  the  serving 
(portion)  contains  less  than  0.25  gram, 
the  content  shall  be  expressed  as  zero; 
and 

(B)  "Monounsaturated  fat"  or 
"Monounsaturated":  A  statement  of  the 
number  of  grams  of  monounsaturated  fat 
defined  as  c/s-monounsaturated  fatty 
acids,  indented  and  expressed  as  grams 
per  serving  to  the  nearest  \/i  gram.  If  the 
serving  (portion)  contains  less  than  0.25 
gram,  the  content  shall  be  expressed  as 
zero. 

(5)  "Cholesterol  content"  or 
"Cholesterol":  A  statement  of  the 
cholesterol  content  in  a  serving  (portion) 
expressed  in  milligr6..n8  to  the  nearest  5- 
milligram  increment,  except  that  label 
declaration  of  cho'esterol  information  is 
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not  reqiijred  for  prodnctA  that  contain 
less  than  2  miUigrams  cholesterol  in  a 
serving  (portion)  and  make  no  claim 
about  fat,  fatty  acids,  or  cholesterol 
content,  or  such  products  may  state  the 
cholesterol  content  as  zera  Elxoept  as 
provided  for  in  para^aph  (f)  of  this 
section,  if  cholesterol  content  is  not 
required  and.  as  a  result,  not  declnred, 
the  statement  "Not  a  significant  source 
of  cholesterol"  shall  directly  follow  the 
declaration  of  sodium  (or  potassium  if 
declared)  in  the  same  type  size.  If  the 
food  contains  2  to  5  milligrams  of 
cholesterol  per  serving  (portion),  the 
content  may  be  stated  as  "less  than  5 
milligrams." 

(6)  'Total  carbohydrate  content"  or 
"Total  carbohydrate":  A  statement  of 
the  number  of  grams  of  total  digestible 
carbohydrate  in  a  serving  (portion) 
expressed  to  the  nearest  gram,  except 
that  if  a  serving  (portion)  contains  less 
than  1  gram,  the  statement  "Contains 
less  then  1  gram"  or  "less  than  1  gram" 
may  be  used  as  an  alternative,  or  if  the 
serving  (portion)  contains  less  then  0.5 
gram,  the  content  may  be  expressed  as 
zero.  Total  carbohydrate  content  shall 
be  calculated  by  subtraction  of  the  sum 
of  the  crude  protein,  total  fat.  dietary 
fiber,  moisture,  and  ash  from  the  total 
weight  of  the  food.  (This  calculation 
method  is  described  in  A.L  Merrill  and 
B.K.  Watt.  "Energy  Value  of  Foods- 
Basis  and  Derivation."  USOA  Handbook 
74  (1955)  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  except  that 
total  dietary  fiber  as  described  in 
paragraph  (cK7)(ii)  of  this  section  shall 
also  be  subtracted).  Co|»es  of  the 
method  may  be  obtained  from  the 
Division  of  Nutrition,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-260), 
Food  and  Drug  Administration.  200  C  St 
SW.,  Washington.  DC  20204.  or 
available  for  inspection  at  the  OfRce  of 
the  Federal  Register,  1100  L  St  NW, 
Washington.  DC. 

(i)  "(Complex  carbtrfiydrate  content"  or 
"Complex  carbohydrate":  A  statement 
of  the  number  of  grams  of  digestible 
complex  carbohydrate,  defined  as  the 
sum  of  dextrins  (saccharide  units  of  10 
or  more)  and  starches,  except  that  label 
declaratioD  of  complex  carbohydrate 
content  is  not  required  for  products  that 
contain  less  than  1  gram  of  complex 
carbohydrate  in  a  serving.  Except  as 
provided  for  in  paragraph  (f)  of  this 
section,  if  a  statement  of  the  complex 
carbohydrates  content  is  not  requhed 
and.  as  a  result  not  declared,  the 
statement  "Not  a  significant  source  of 
complex  carbohydrate"  shall  directly 
follow  the  declaration  of  sodium  (or 
potassium  if  declared]  in  the  same  type 


size.  Complex  carbohydrate  content 
shall  be  indented  and  expressed  to  the 
nearest  gram,  except  that  if  a  serving 
(portion)  contains  less  than  1  gram,  the 
statement  "Contains  less  than  1  gram" 
or  'less  than  1  gram"  may  be  used  as  an 
alternative,  and  if  the  serving  (portion) 
contains  less  than  0.5  ^am.  the  content 
may  be  expressed  as  zero. 

(ii){A)  "Sugars  content '  or  "Sugars": 
A  statement  of  the  number  of  grams  of 
sugars  in  a  serving  (portion),  except  that 
label  declaration  of  sugars  content  is  not 
required  for  products  that  contain  less 
than  1  gram  of  sugars  in  a  serving  if  no 
claims  are  made  about  sweeteners, 
sugars,  or  sugar  alcohol  content  Except 
as  provided  for  in  paragraph  (f)  of  this 
section,  if  a  statement  of  the  sugars 
content  is  not  required  and,  as  a  result, 
not  declared,  the  statement  "Not  a 
significant  source  of  sugars"  shall 
directly  follow  the  declaration  of  sodium 
(or  potassium  if  declared)  in  the  same 
type  size.  Sugars  shall  be  defined  as  the 
sum  of  all  free  mono-  and 
oligosaccharides  through  four 
saccharide  units  (such  as  glucose, 
f.nictose,  lactose,  sucrose,  and  glucose 
polymers  up  to  four  saccharide  units) 
and  their  derivatives  whose  use  in  the 
food  is  approved  by  the  Food  and  Drug 
Administration  or  is  generally 
recognized  as  safe  that  have  similar 
sweeteniitg.  nutritional,  and  metabolic 
effects  (such  as  sugar  alcohols).  Sugars 
content  shall  be  indented  and  expressed 
to  the  nearest  gram,  except  that  if  a 
serving  (portion)  contains  less  than  1 
gram,  the  statement  "Contains  less  then 
1  gram"  or  "less  than  1  gram"  may  be 
used  as  an  alternative,  and  if  the  serving 
(portion)  contains  less  than  0.5  gram,  the 
content  may  be  expressed  as  zero. 

(B)  "Sugar  alct^ol  content"  or  "Sugar 
alcohol"  (VOLUNTARY):  A  statement  of 
the  number  of  grams  of  sugar  alcohols  in 
a  serving  (portion)  may  be  declared 
voluntarily  on  the  label  except  that 
when  a  claim  is  made  on  the  label  or  in 
labeling  about  sugar  alcohol  m  sugars 
when  sugar  alcohols  are  present  in  the 
food,  sugar  alcohol  content  shall  be 
declared.  For  nutrition  labeling 
purposes,  sugar  alcohols  are  defined  as 
the  sum  of  mannitoL  sorbitol,  xytitol. 
and  any  other  sugar  alcohols  whose  ase 
in  the  food  is  approved  by  FDA  or  is 
generally  recognized  as  safe  and  that 
meet  the  definition  of  sugars  as 
described  in  paragraph  (c)(6)(ii)(A)  of 
this  section.  Sugar  alcohol  ctmtent  shall 
be  indented  under  sugars  content  and 
expressed  to  the  nearest  gram,  except 
that  if  a  serving  (portion)  contains  less 
than  1  gram,  the  statement  "Contains 
less  thai  1  gram"  or  "lese  than  1  gram" 
may  be  used  as  an  alternative,  and  if  the 


servii^  (portion)  contains  less  than  0.5 
graai.  the  content  may  be  expressed  as 
zera 

(7)  "Dietary  fiber  content '  or  "Dietary 
fiber":  A  statement  of  the  number  of 
grams  of  total  dietary  fiber  in  a  serving 
(portion),  expressed  to  the  nearest  ^ram. 
except  that  if  a  serving  (portion) 
contains  less  than  1  gram,  declaration  of 
dietary  fiber  is  not  required  or, 
alternatively,  the  statement  "Contains 
less  than  1  gram"  or  less  than  1  gram" 
may  be  used,  and  if  the  serving  (portion) 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero.  Except  as 
provided  for  in  paragraph  (0  of  this 
section,  if  dietary  fiber  content  is  not 
required  and  as  a  result,  not  declared. 
the  statement  "Not  a  significant  source 
of  dietary  fiber"  shall  directly  follow  the 
declaration  of  sodium  (or  potassium  if 
declared)  in  the  same  type  size. 

(i)  Soluble  and  insoluble  fiber 
(VOLUNTARY):  A  statement  of  the 
number  of  grams  of  soluble  and 
insoluble  dietary  fiber  in  a  serving 
(portion)  may  be  declared  voluntarily 
except  that  when  a  claim  is  made  on  the 
label  or  in  labeling  about  either  type  of 
fiber,  label  declaration  of  both  types 
shall  be  required  as  follows: 

(A)  "Soluble  fiber":  A  statement  of  the 
number  of  grams  of  soluble  dietary  fiber, 
indented  and  expressed  to  the  nearest 
gram,  except  that  if  a  serving  (portion) 
contains  less  than  1  gram,  the  statement 
"Contains  less  than  1  gram"  or  "less 
than  1  gram"  may  be  used  as  an 
alternative,  and  if  the  serving  (portion) 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero,  and 

(B)  "Insoluble  fiber":  A  statement  of 
the  number  of  grams  of  insoluble  dietary 
fiber,  indented  and  expressed  to  the 
nearest  gram  except  that  if  a  serving 
(portion)  contains  less  than  1  ffaxa,  the 
statement  "Contains  less  than  1  gram" 
or  "less  than  1  gram"  may  be  used  as  an 
alternative,  and  if  the  serving  (portion) 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero. 

(ii)  Total  dietary  fiber,  soluble  dietary 
fiber,  aiul  insoluble  dietary  fiber  content 
shall  be  determined  by  the  method 
Total  Dietary  Fiber  in  Foods. 
Enzymatic  Gravimetric  Method.  First 
Action,"  in  the  Journal  of  the 
Association  of  Official  Aaalytical 
Chemists  (f  AOAC),  68:399. 1985.  as 
amended  in  )AOAC,  69-.370  1986  and  as 
modified  in  JAOAC  71:1017. 198a  These 
nethods  are  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  EHvisioo  of  Nutrition.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFF-260).  Food  and  Drug 
Administration.  200  C  St  SW.. 
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serving  (portion)  contains  less  than  0.S 
gram,  the  content  may  be  expressed  as 
zero. 

(7)  "Dietary  fiber  content"  or  "Dietary 
fiber":  A  statement  of  the  number  of 
grams  of  total  dietary  Tiber  in  a  serving 
(portion),  expressed  to  the  nearest  gram, 
except  that  if  a  serving  (portion) 
contains  less  than  1  gram,  declaration  of 
dietary  fiber  is  not  required  or, 
alternatively,  the  statement  "Contains 
less  than  1  gram"  or  less  than  1  gram" 
may  be  used,  and  if  the  serving  (portion) 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero.  Except  as 
provided  for  in  paragraph  (f)  of  this 
section,  if  dietary  fiber  content  is  not 
required  and  as  a  result,  not  declared, 
the  statement  "Not  a  si^iificant  source 
of  dietary  fiber"  shall  directly  follow  the 
declaration  of  sodium  (or  potassium  if 
declared)  in  the  same  type  size. 

(i)  Soluble  and  insoluble  fiber 
(VOLUNTARY):  A  statement  of  the 
number  of  grams  of  soluble  and 
insoluble  dietary  fiber  in  a  serving 
(portion)  may  be  declared  volimtarily 
except  that  when  a  claim  is  made  on  the 
label  or  in  labeling  about  either  type  of 
fiber,  label  declaration  of  both  types 
shall  be  required  as  follows: 

(A)  "Soluble  fiber":  A  statement  of  the 
number  of  grams  of  soluble  dietary  fiber, 
indented  and  expressed  to  the  nearest 
gram,  except  that  if  a  serving  (portion) 
contains  less  than  1  gram,  the  statement 
"Contains  less  than  1  gram"  or  "less 
than  1  gram"  may  be  used  as  an 
alternative,  and  ii  the  serving  (portion) 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero,  and 

(B)  "Insoluble  fiber":  A  statement  of 
the  number  of  grams  of  insoluble  dietary 
fiber,  indented  and  expressed  to  the 
nearest  gram  except  that  if  a  serving 
(portion)  contains  less  than  1  gram,  the 
statement  "Contains  less  thaui  1  gram" 
or  "less  than  1  gram"  may  be  used  as  an 
alternative,  and  if  the  serving  (portion) 
contains  less  than  05  gram,  the  content 
may  be  expressed  as  zero. 

(ii)  Total  dietary  fiber,  soluble  dietary 
fiber,  and  insoluble  dietary  fiber  content 
shall  be  determined  by  the  method 
'Total  Dietary  Fiber  in  Foods. 
Enzymatic  Gravimetric  Method.  First 
Action."  in  the  Joumai  of  the 
Association  of  Official  Analytical 
Chemists  (jAOAC),  §8:399. 1985,  as 
amended  in  )AOAC,  69:370 1986  and  as 
modified  in  JAOAC  71:1017, 198a  These 
nethods  are  incorporated  by  reference  in 
accordance  with  5  \iS.C  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  CHvision  of  Nutrition.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFF-260).  Food  and  Drug 
Administration.  200  C  SL  SW.. 


Washington.  DC  20204.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St  NW..  Washington. 
DC. 

(8)  "Protein  content"  or  "Protein":  A 
statement  of  the  number  of  grams  of 
protein  in  a  serving  (portion),  expressed 
to  the  nearest  gram,  except  that  if  a 
serving  (portion)  contains  less  than  1 
gram,  the  statement  "Contains  less  than 
1  gram"  or  "less  than  1  gram"  may  be 
used  as  an  alternative,  and  if  the  serving 
(portion)  contains  less  than  0.5  gram,  the 
content  may  be  expressed  as  zero. 
When  the  protein  in  foods  represented 
or  purported  to  be  for  adults  and 
children  4  or  more  years  of  age  has  a 
protein  quaUty  value  that  is  a  protein 
digestibility-corrected  amino  acid  score 
of  less  than  20  expressed  as  a  percent, 
the  protein  content  statement  shall  be 
modified  by  an  adjacent  statement  "not 
a  significant  source  of  protein" 
regardless  of  the  actual  amount  of 
protein  present.  The  same  statement  is  , 
required  when  the  protein  quality  in  a 
food  as  measured  by  the  protein 
digestibility-corrected  amino  acid  score 
is  less  than  40  percent  of  the  reference 
standard  (casein)  for  a  food  represented 
or  purported  to  be  for  children  greater 
than  1  but  less  than  4  years  of  age;  or 
when  the  protein  quality  in  a  food  as 
measured  by  Protein  Efficiency  Ratio 
(PER)  is  less  than  40  percent  of  the 
reference  standard  (casein)  for  a  food 
represented  or  purported  to  be  for 
infants.  Protein  content  may  be 
calculated  on  the  basis  of  the  factor  of 
6.25  times  the  nitrogen  content  of  the 
food  as  determined  by  the  appropriate 
method  of  analysis  as  given  in  the 
current  edition  of  the  Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
except  when  the  official  procedure  for  a 
specific  food  requires  another  factor. 
Copies  may  be  obtained  from  the 
Association  of  Official  Analytical 
Chemists.  2200  Wilson  Blvd.,  suite  400. 
Arlington,  VA  22201-3301,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW..  Washington. 
DC. 

(i)  A  statement  of  the  corrected 
amount  of  protein  per  serving,  as 
determined  in  paragraph  (c)(8}(ii)  of  this 
section,  calculated  as  a  percentage  of 
the  RDI  for  protein  and  expressed  as 
"Percent  of  Daily  Value."  may  be  placed 
on  the  label,  except  that  such  a 
statement  shall  be  given  if  a  protein 
claim  is  made  for  the  product,  or  if  the 
product  is  represented  or  purported  to 
be  for  use  by  infants  or  children  under  4 
years  of  age.  When  such  a  declaration  is 


provided,  it  shall  be  placed  on  the  label 
adjacent  to  the  statement  of  grams  of 
protein.  However,  the  percentage  o^the 
RDI  for  protein  shall  not  be  declared  if 
the  food  is  represented  or  purported  to 
be  for  use  by  adults  and  children  4  or 
more  years  of  age  and  the  protein 
quality  value  is  a  protein  digestibility- 
corrected  amino  acid  score  of  less  than 
20  expressed  as  a  percent,  or  if  the  food 
is  represented  or  purported  to  be  for  use 
by  infants  or  children  under  4  years  of 
age  and  the  protein  quality  value  is  less 
than  40  percent  of  the  reference 
standard. 

(ii)  The  "corrected  amount  of  protein 
(gram)  per  serving  (portion)"  for  foods 
represented  or  purported  for  adults  and 
children  1  or  more  years  of  age  is  equal 
to  the  actual  amount  of  protein  (gram) 
per  serving  (portion)  multiplied  by  the 
amino  acid  score  corrected  for  protein 
digestibility.  If  the  corrected  score  is 
above  1.00  then  it  shall  be  set  at  1.00. 
The  protein  digestibility-corrected 
amino  acid  score  shall  be  determined  by 
the  method  given  in  "Protein  Quality 
Evaluation."  Report  of  the  Joint  FAO/ 
WHO  Expert  Consultation  on  Protein 
Quality  Evaluation.  Rome.  1990.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  Division 
of  Nutrition.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-260),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW..  Washington. 
DC.  For  foods  represented  or  purported 
for  infants,  the  corrected  amount  of 
protein  (grams)  per  serving  is  equal  to 
the  actual  amount  of  protein  (grams)  per 
serving  (portion)  multipUed  by  the 
relative  protein  quality  value.  The 
relative  protein  quality  value  shall  be 
determined  by  dividing  the  subject  food 
protein  PER  value  by  the  PER  value  for 
casein.  If  the  relative  protein  value  is 
above  1.00,  it  shall  be  set  at  1.00. 

(iii)  For  the  purpose  of  labeling  with  a 
percent  of  the  RDI,  a  value  of  50  grams 
of  protein  shall  be  the  RDI  for  adults 
and  children  4  or  more  years  of  age.  16 
grams  of  protein  for  children  less  than  4 
years  of  age,  and  14  grams  of  protein  for 
infants: 

(9)  **Sodium  content"  or  "Sodium":  A 
statement  of  the  number  of  milligrams  of 
sodium  in  a  specified  serving  (portion) 
of  food  expressed  as  zero  when  the 
serving  (portion)  contains  less  than  5 
milligrams  of  sodium,  to  the  nearest  5- 
milligram  increment  when  the  serving 
(portion)  contains  5  to  140  milligrams  of 
sodium,  and  to  the  nearest  10-milligram 
increment  when  the  serving  (portion) 
contains  greater  than  140  milligrams. 


(10)  "Potassium  content"  or 
"potassium"  (VOLUNTARY):  A 
statement  of  the  number  of  milligrams  of 
potassium  in  a  specified  serving 
(portion)  of  food  may  be  declared 
voluntarily,  except  that  when  a  claim  is 
made  about  potassium  content,  label 
declaration  shall  be  required.  Potassium 
content  shall  be  expressed  as  zero  when 
the  serving  (portion)  contains  less  than  5 
milligrams  of  potassium,  to  the  nearest 
5-milligram  increment  when  the  serving 
(portion)  contains  less  than  or  equal  to 
140  milligrams  of  potassium,  and  to  the 
nearest  10-milligram  increment  when  the 
serving  (portion)  contains  more  than  140 
milligrams. 

(11)  Under  the  heading  "Percent  of 
Daily  Value":  A  statement  of  the  amount 
per  serving  (portion)  of  the  vitamins  and 
minerals  as  described  in  this  paragraph, 
expressed  as  a  percent  of  the  RDI. 

(i)  For  purposes  of  declaration  of 
Percent  of  Daily  Value,  foods 
represented  or  purported  to  be  for  use 
by  infants,  children  less  than  4  years  of 
age.  pregnant  women,  or  lactating 
women  shall  use  the  RDI's  in  paragraph 
(c)(ll)(iv)  of  this  section  that  are 
specified  for  the  intended  group.  For 
foods  represented  or  purported  to  be  for 
use  by  both  infants  and  children  under  4 
years  of  age.  the  Percent  of  Daily  Value 
shall  be  presented  by  separate 
declarations  based  on  the  RDI  values  for 
infants  from  birth  to  12  months  of  age 
and  for  children  under  4  years  of  age. 
Similarly,  the  Percent  of  Daily  Value 
based  on  both  the  RDI  values  for 
pregnant  women  and  for  lactating 
women  shall  be  declared  separately  on 
foods  represented  or  purported  to  be  for 
use  by  both  pregnant  and  lactating 
women.  When  such  dual  declaration  is 
used  on  any  label,  it  shall  also  be 
included  in  all  labeling,  and  equal 
prominence  shall  be  given  to  both 
values  in  all  such  labeling.  All  other 
foods  shall  use  the  RDI  for  adults  and 
children  4  or  more  years  of  age. 

(ii)  The  declaration  of  vitamins  and 
minerals  as  a  percent  of  the  RDI  shall 
include  vitamin  A,  vitamin  C,  calcium, 
and  iron,  in  that  order,  and  shall  include 
any  of  the  other  vitamins  and  minerals 
listed  in  paragraph  (c)(ll){iv)  of  this 
section  when  they  are  added  as  a 
nutrient  supplement,  or  when  a  claim  is 
made  about  them.  The  declaration  may 
also  include  any  of  the  other  vitamins 
and  minerals  listed  in  paragraph 
(c)(ll)(iv)  of  this  section  when  they  are 
naturally  occurring  in  the  food.  The 
additional  vitamins  and  minerals  shall 
be  listed  in  the  order  established  in 
paragraph  (c)(ll)(iv)  of  this  section. 

(iii)  The  percentages   hall  be 
expressed  in  2- percent  increments  up  to 
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and  including  the  10-percent  level.  5- 
percent  increments  above  10  percent 
and  up  to  and  including  the  50-percent 
level,  and  10-percent  increments  above 
the  50-percent  level.  Vitamins  and 
minerals  present  in  amounts  less  than  2 
percent  of  the  RDI  are  not  required  to  be 
declared  in  nutrition  labeling  but  may  be 
declared  by  a  zero  or  by  the  use  of  an 


asterisk  that  refers  to  another  asterisk 
that  is  placed  at  the  bottom  of  the  table 
and  that  is  followed  by  the  statement 
"Contains  less  than  2  percent  of  the 
Daily  Value  of  this  (these)  nutrient 
(nutrients)."  Except  as  provided  for  in 
paragraph  (f)  of  this  section,  if  vitamin 
A,  vitamin  C.  calcium,  or  iron  is  omitted, 
the  statement  "Not  a  significant  source 


(listing  the  vitamins  or 


of 

minerals  omitted)"  shall  directly  follow 
the  listing  of  percentages  of  the  RDI. 

(iv)  The  following  RDI's  and 
nomenclature  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 


Nutrient 


Vrtamin  A... 

Vrtmin  C 

Calcium 

Iron 

Vitamin  0... 
Vitamin  E... 
Vitamin  K... 

Thiamin 

Riboflavin... 

Niacin 

Vitamin  B«.. 
FoJata 


vitamin  Bi> 

Biotm 

Pantottienic  add.. 

Ptxjsptxxus 

Magnesium 

Zinc 

Iodine 

Selenium 

Copper 

Manganese „ 

Fluoride 

Chromium 

Molybdenum 

Chloride 


■■■h- 


Unit  of  measurement ' 


Refinol  equivalents* 

Milligrams 

do 

do 

Micrograms* 

a-Tocopherol  equivalents  *.. 

Micrograms 

Milligrams 

do 

Niacin  equivaleftts  * 

Milligrams ............. 

Mi^ograma 

do 

do 

Milligrams 

do 

— do 

do 

Micrograms 

do 

Milligrams 

do 

do 

Micrograms 

do 

Milligrams 


Adults  and 

children  4 

or  more 

years  o( 

age 


875 

60 

900 

12 
65 
9.0 
65 
1.2 
1.4 
16 
1.5 

180 
2.0 
60 
5.5 

900 

300 
13 

ISO 
55 

^o 

3.5 

^5 

120 

150 

3.150 


Children 

less  than  4 

years  ol 

age» 


400 
40 
BOO 
10 
10 
6.0 
15 
0.7 
0.8 
9.0 
1.0 
50 
0.7 
20 
3.0 
800 
80 
10 
70 
20 
0.9 
1.3 
1.0 
50 
38 
1.000 


Infants  ' 


375 
33 
500 
8.0 
9.0 
3.5 
7.5 
0.4 
0.5 
5.5 
0.5 
30 
0.4 
13 
2.5 
400 
50 
5.0 
45 
13 
0.6 
0.6 
0.5 
33 
26 
650 


Pregnant 
women 


800 
70 
1.200 
30 
10 
10 
65 
1.5 
1.6 
17 
i2 

400 

2.2 

65 

5.5 

1.200 

320 
15 

175 
65 
2.5 
3.5 
3.0 

130 

160 
3.400 


Lactating 
women 


^>e  following  abbrevwtons  are  allowed:  "mg"  for  "milligrams";  "meg"  or  ">ig"  for  "micrograms";  "^  RE"  for  "retinol  equivalents";  "mg  a-TE 


tocopherol  equivalents";  "mg  NE"  lor  "niacin  equtvalentsT" 

»  The  term  '^^ildren  less  than  4  years  of  age"  means  persons  13  through  47  months  of  age. 
■  The  term  "infants"  means  persons  not  more  than  12  months  of  age. 

*  1  f«*>o'  equivalent  =  1  microgram  retinol  or  6  micrograms  /3-carotene;  1  a-locopherol  equivalent = 
niacm  or  60  milligrams  of  dietary  tryptophan. 

•  As  cholecalciferol. 


1.300 

95 

1.200 

15 

10 

12 

65 

1.6 

1.8 

20 

2.1 

280 

2.6 

65 

5.5 

1.200 

355 

19 

200 

75 

2.5 

3.5 

3.0 

130 

160 

3.400 


for 


1  milligram  {^-tocopherol;  1  niacin  equivalent  ==1  milligram 


(v)  The  following  synonyms  may  be 
added  in  parentheses  immediately 
following  the  name  of  the  nutrient  or 
dietary  component: 


Vitamin  C 

Folate 

Caloriei 


Ascorbic  acid 

Folacin 

Energy 


(12)  Under  the  heading  "Nutrition 
Profile":  A  statement  of  the  percent  of 
the  Daily  Reference  Value  (DRV) 
present  in  a  serving  (portion)  for  food 
components  for  which  DRV's  are  given 
in  paragraph  (c)(12)(i)  of  this  section 
shall  be  declared,  followed  by  a 
statement  of  the  DRV  for  each 
component.  The  percent  and  DRV  shall 
be  declared  for  total  fat,  saturated  fat. 
cholesterol,  total  carbohydrate,  dietary 
fiber,  and  sodium.  Unsaturated  fat  and 
potassium  also  may  be  included.  The 
percents  of  DRV's  shall  be  expressed  in 
2-percent  increments  up  to  and  including 
the  10-percent  level,  5-percent 
increments  above  10  percent  and  up  to 


and  including  the  50-percent  level,  and 
10-percent  increments  above  the  50- 
percent  level. 

(i)  The  following  DRV's  are 
established  for  the  following  food 
components  based  on  a  reference 
caloric  intake  of  2,350  calories  (Note: 
The  caloric  contribution  from  protein  is 
assumed  to  be  approximately  15 
percent.): 


Food 

component 

Unit  of 
measure- 
ment ' 

DRV 

Total  fat 

75 

Saturated  fat 

do 

25 

Unsaturated  fat .. 
Cholesterol 

do. — 

SO 
300 

Total 

grams 

325 

cartjohydrate. 
Dietary  fiber 

do 

25 

Sodium 

milligrams 

2.400 

Potassium 

do 

3.500 

'  The  following  abbreviatior>s  are  allowed: 
"grams"  and  "mg"  for  "milligrams." 


■g"  for 


(ii)  The  following  format  shall  be  used 
to  present  a  food  product's  nutrition 
profile: 


Food  component 


Total  fat 

Saturated  fat 

Cholesterol 

Total  carbohydrate 

Dietary  fiber 

Sodium 


Percent 


(percent) 
(percent) 
(percent) 

(percent) 
(percent) 
(percent) 


Daily 
value 


75 
grams.' 
25 
grams.' 
300 
mMK- 
grams. 
325 
grams. ' 
25 
grams.' 
2.400 
milli- 
grams. 


'  As  pan  of  a  2.350  calorie  diet. 

(iii)  In  addition,  the  percent  of  the 
DRV  for  unsaturated  fat  may  be  listed  in 
the  Nutrition  Profile  immediately 
following  saturated  fat  and  the  percent 
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asterisk 
■  the  table 
itement 
of  the 
rient 
3d  for  in 
"vitamin 
is  omitted, 
nt  source 


of. 


(listing  the  vitamins  or 


minerals  omitted)"  shall  directly  follow 
the  listing  of  percentages  of  the  RDI. 

(iv)  The  following  RDIs  and 
nomenclature  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 


Adults  and 

children  4 

or  more 

Children 
less  than  4 

Infants  ' 

Pregnant 

Lac  ta  ting 

years  o( 
age 

years  of 
age« 

women 

women 

875 

400 

375 

800 

1.300 

60 

40 

33 

70 

95 

900 

800 

500 

1.200 

1.200 

12 

10 

8.0 

30 

15 

65 

10 

9.0 

10 

10 

9.0 

6.0 

3.5 

10 

12 

65 

15 

7.5 

65 

65 

1.2 

0.7 

0.4 

1.5 

1.6 

1.4 

ae 

0.5 

1.6 

1.8 

16 

9.0 

5.5 

17 

20 

1.5 

1.0 

05 

i2 

2.1 

180 

50 

30 

400 

280 

2.0 

0.7 

0.4 

2.2 

26 

60 

20 

13 

65 

65 

5.5 

3.0 

2.5 

5.5 

5.5 

900 

800 

400 

1.200 

1.200 

300 

80 

50 

320 

355 

13 

10 

5.0 

15 

19 

150 

70 

45 

175 

200 

55 

20 

13 

65 

75 

^0 

09 

06 

Z5 

2.5 

3.5 

1.3 

0.6 

3.5 

3.5 

^5 

1.0 

05 

3.0 

3.0 

120 

50 

33 

130 

130 

150 

38 

26 

160 

160 

3.150 

1.000 

650 

3.400 

3,400 

micrograms";  "fig  RE"  for  "retinol  equivalents":  "mg  a-TE"  for  "a- 

e. 

?utvalent=1  milligram  (^-tocopherol:  1  niacin  equivalent  =1  milligram 


;vel.  and 
heSO- 


ood 
nee 
(Note: 

protein  is 
15 


DflV 


awed:  "g"  for 


(ii)  The  following  format  shall  be  used 
to  present  a  food  product's  nutrition 
profile: 


Food  component 

Percent 

Daily 
value 

Total  fat 

(percent)  . 

75 

Saturated  fat 

(percent) 

grams.' 
25 

Cholesterol 

(percent) 

grams.' 
300 

Total  cartxjhydrate 

(percent) 

milli- 
grams. 
325 

Dietary  fitjer 

(percent) 

grams.' 
25 

Sodium 

(percent) .. . 

grams.' 
2400 

milli- 
grams. 

'  As  part  of  a  2,350  calorie  diet. 

(iii)  In  addition,  the  percent  of  the 
DRV  for  unsaturated  fat  may  be  listed  in 
the  Nutrition  Profile  immediately 
following  saturated  fat  and  the  percent 


of  the  DRV  for  potassium  immediately 
following  sodium  as  follows: 


Unsaturated  fal._  (percent) 50  grams.* 

Potassium (percent) 3.500 

milligrams. 


(d)  (Reserved) 

(e)  Products  with  separately  packaged 
ingredients,  with  assortments  of  food,  or 
to  which  other  ingredients  are  added  by 
ithe  user  may  be  labeled  as  follows: 

I    (1)  If  a  product  consists  of  two  or 
more  separately  packaged  ingredients 
enclosed  in  an  outer  container  or  of 
assortments  of  food  (e.g..  assorted  candy 
mixtures)  in  the  same  package,  nutrition 
labeling  of  the  total  product  shall  be 
located  on  the  outer  container  to 
provide  information  for  the  consumer  at 
the  point  of  purchase.  However,  when 
two  or  more  food  products  are  simply 
combined  together  in  such  a  manner 
that  no  outer  container  is  used,  or  no 
outer  label  is  available,  each  product 
shall  have  its  own  nutrition  information, 
e.g..  two  boxes  taped  together  or  two 
cans  combined  in  a  clear  plastic 
overwrap. 

(2)  If  a  food  is  commonly  combined 
with  other  ingredients  or  is  cooked  or 
otherwise  prepared  before  eating,  and 
directions  for  such  combination  or 
preparations  are  provided,  another 
column  of  figures  may  be  used  to 
declare  the  nutrient  contents  on  the 
basis  of  the  food  as  consumed  in  the 
same  format  required  in  paragraph  (c)  bf 
this  section  for  the  food  alone  (e.g.,  a  dry 
ready-to-eat  cereal  may  be  described 
with  one  set  of  Daily  Values  for  the 
cereal  as  sold  (e.g.,  per  ounce],  and 
another  set  for  the  cereal  and  milk  as 
suggested  in  the  label  (e.g.,  per  ounce  of 
cereal  and  1/2  cup  of  vitamin  D  fortified 
whole  milk);  and  a  cake  mix  may  be 
labeled  with  one  set  of  Daily  Values  for 
the  dry  mix  (per  serving)  and  another  set 
for  the  serving  of  the  final  cake  when 
prepared):  Provided,  That,  the  type  and 
quantity  of  the  other  ingredients  to  be 
added  to  the  product  by  the  user  and  the 
specific  method  of  cooking  and  other 
preparation  shall  be  specified 
prominently  on  the  label. 

(f)(1)  The  declaration  of  nutrition 
information  shall  be  presented  in  the 
simplified  format  set  forth  herein  when 
a  food  product  contains  insignificant 
amounts  of  eight  or  more  of  the 
following:  calories,  calories  from  total 
fat.  total  fat.  saturated  fat,  cholesterol, 
total  carbohydrate,  complex 
carbohydrate,  sugars,  dietary  fiber, 
protein,  sodium,  vitamin  A.  vitamin  C. 
calcium,  and  iron. 


(2)  An  "insignificant  amount"  shall  be 
defined  as  that  amount  that  may  be 
rounded  to  zero  in  nutrition  labeling. 

(3)  The  simplified  format  shall  include: 
(i)  Serving  size,  number  of  servings 

per  container,  calories,  total  fat  (grams), 
total  carbohydrate  (grams),  protein 
(grams),  and  sodium  (milligrams): 

(ii)  Any  other  nutrients  or  food 
components  identified  in  paragraph 
(f)(1)  of  this  section  that  are  present  in 
the  food  in  more  than  insignificant 
amounts;  and 

(iii)  Any  other  vitamins  and  minerals 
listed  in  paragraph  (c)(ll)(iv)  of  this 
section  when  they  are  required  to  be 
added  as  a  nutrient  supplement  to  foods 
for  which  a  standard  of  identity  exists. 

(4)  Other  nutrients  or  food 
components  that  are  present  in  the  food 
in  more  than  insignificant  amounts  may 
be  voluntarily  declared  as  part  of  the 
simplified  format  Any  vitamins  or 
minerals  that  are  added  to  the  food  as 
nutrient  supplements  shall  be  declared 
as  part  of  the  simplified  format.  If 
additional  nutrients  or  food  components 
are  declared  as  part  of  the  simplified 
format  for  either  of  these  reasons,  the 
statement  "Not  a  significant  source  of 

"  (with  the  blank  filled  in 

with  the  name  of  any  nutrient  or  food 
component  identified  in  §  101.9(f)(1) 
present  in  insignificant  amounts)  shall 
be  included  at  the  bottom  of  the 
nutrition  label. 

(5)  Nutrient  information  in  the 
simplified  format  may  be  presented  in 
vertical  coliunns  or  in  lines.  When  lines 
are  used,  any  subcomponents  declared 
shall  be  listed  parenthetically  after 
principal  components  (e.g..  saturated  fat 
shall  be  parenthetically  listed  after  total 
fat). 

(g)  Compliance  with  this  section  shall 
be  determined  as  follows: 

(1)  A  collection  of  primary  containers 
or  units  of  the  same  size,  type,  and  style 
produced  under  conditions  as  nearly 
uniform  as  possible,  designated  by  a 
common  container  code  or  marking,  or 
in  the  absence  of  any  common  container 
code  or  marking,  a  day's  production, 
constitutes  a  "lot". 

(2)  The  sample  for  nutrient  analysis 
shall  consist  of  a  composite  bf  12 
subsamples  (consumer  units),  taken  1 
from  each  of  12  different  randomly 
chosen  shipping  cases,  to  be 
representative  of  a  lot.  Unless  a 
particular  method  of  analysis  is 
specified  in  paragraph  (c)  of  this  section, 
composites  shall  be  analyzed  by 
appropriate  methods  as  given  in  the  15th 
edition  1990  of  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAC)  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 


or.  if  no  AOAC  method  is  available  or 
appropriate,  by  other  reliable  and 
appropriate  analytical  procedures. 
Copies  of  the  incorporation  by  reference 
are  available  from  the  Association  of 
Official  Analytical  Chemists.  2200 
Wilson  Blvd..  suite  400.  Arlington.  VA 
22201-3301.  or  available  for  inspection 
at  the  Office  of  the  Federal  Register. 
1100  L  St.  NW..  Washington.  DC. 
Alternative  methods  of  analysis  may  be 
submitted  to  FDA  to  determine  their 
acceptability. 

(3)  Two  classes  of  nutrients  are 
defined  for  purposes  of  compliance: 

(i)  Class  I.  Added  nutrients  in  fortified 
or  fabricated  foods:  and 

(ii)  Class  II.  Naturally  occurring 
(indigenous)  nutrients.  If  any  ingredieni 
which  contains  a  naturally  occurring 
(indigenous)  nutrient  is  added  to  a  food, 
the  total  amount  of  such  nutrient  in  the 
final  food  product  is  subject  to  Class  II 
requirements  unless  the  same  nutrient  is 
also  added. 

(4)  A  food  with  a  label  declaration  of 
a  vitamin,  mineral,  protein,  total 
carbohydrate,  complex  carbohydrate, 
dietary  fiber,  unsaturated  fat.  or 
potassium  shall  be  deemed  to  be 
misbranded  under  section  403(a)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  unless  it  meets  the  following 
requirements: 

(i)  Class  I  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat.  or  potassium.  The  nutrient  content 
of  the  composite  is  at  least  equal  to  the 
value  for  that  nutrient  declared  on  the 
label. 

(ii)  Class  II  vitamin,  mineral,  protein, 
total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat.  or  potassium.  The  nutrient  content 
of  the  composite  is  at  least  equal  to  80 
percent  of  the  value  for  that  nutrient 
declared  on  the  label.  Provided.  That  no 
regulatory  action  will  be  based  on  a 
determination  of  a  nutrient  value  which 
falls  below  this  level  by  a  factor  less 
than  the  variability  generally  recognized 
for  the  analytical  method  used  in  that 
food  at  the  level  involved. 

(5)  A  food  with  a  label  declaration  of 
calories,  sugars,  total  fat.  saturated  fat, 
cholesterol,  or  sodium  shall  be  deemed 
to  be  misbranded  under  section  403(a)  of 
the  act  if  the  nutrient  content  of  the 
composite  is  greater  than  20  percent  in 
excess  of  the  value  for  that  nutrient 
declared  on  the  label. 

(6)  Reasonable  excesses  of  a  vitamin, 
mineral,  protein,  total  carbohydrate, 
complex  carbohydrate,  dietary  fiber, 
unsaturated  fat.  or  potassium  over 
labeled  amounts  are  acceptable  within 
current  good  manufacturing  practice. 


60392  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


Reasonable  deficiencies  of  calories, 
sugars,  total  fat.  saturated  fat. 
cholesterol,  or  sodium  under  labeled 
amounts  are  acceptable  within  current 
good  manufacturing  practice. 

(7)  The  compliance  provisions  set 
forth  in  paragraphs  (g)(1)  through  (g)(6) 
of  this  section  da  not  apply  to  products 
for  which  nutrition  labeling  is  founded 
on  FDA  approved  data  bases  and  is 
computed  following  FDA  guideline 
procedures  and  that  have  been  handled 
in  accordance  with  current  good 
manufacturing  practice  to  prevent 
nutrition  loss.  FDA  approval  of  a  data 
base  shall  not  be  considered  granted 
until  the  Center  tor  Food  Safety  and 
Applied  Nutrition  has  agreed  to  all 
aspects  of  the  data  base  in  writing.  The 
approval  will  be  granted  where  a  clear 
need  is  presented  (e.g.,  raw  produce  and 
seafood).  Approvals  will  be  in  effect  for 
a  limited  time.  e.g..  10  years,  and  will  be 
eligible  for  renewal  in  the  absence  of 
significant  changes  in  agricultural  or 
industry  practices.  Approval  requests 
shall  be  submitted  in  accordance  with 
the  provisions  of  §  10.30  of  this  chapter. 
Guidance  in  the  use  of  data  bases  may 
be  found  in  the  "FDA  Nutrition  Labeling 
Manual— A  Guide  for  Using  Data 
Bases,"  available  from  the  Division  of 
Nutrition,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-260),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

(8)  When  it  is  not  technologically 
feasible,  or  some  other  circumstance 
makes  it  impracticable,  for  firms  to 
develop  adequate  nutrient  profiles  to 
comply  with  the  requirements  of 
paragraph  (c)  of  this  section,  FDA  may 
establish  by  regulation  alternative 
means  of  compliance  or  additional 
exemptions  to  deal  with  the  situation. 
Firms  in  need  of  such  a  regulation  may 
submit  a  petition  for  initiation  of 
rulemaking  proceedings  to  the  Dockets 
Management  Branch  in  the  form 
established  by  §  10.30  of  this  chapter. 

(h)  Nutrition  information  provided  by 
a  manufacturer  or  distributor  directly  to 
professionals  (e.g.,  physicians, 
dietitians,  educators)  may  vary  from  the 
requirements  of  this  section  but  shall 
also  contain  or  have  attached  to  it  the 
nutrition  information  exactly  as  required 
by  this  section. 

(i)  The  location  of  nutrition 
information  on  a  label  shall  be  in 
compliance  with  S  101.2. 

(j)  The  following  foods  are  exempt 
from  this  section  or  are  subject  to 
special  labeling  requirements: 

(l)(i)  Food  offered  for  sale  by  a  person 
who  has  annual  gross  sales  made  or 
business  done  in  sales  to  consumers 
which  is  not  more  than  $500,000  or  has 
annual  gross  sales  made  or  business 


done  in  sales  of  food  to  consumers  of 
not  more  than  $50,000,  Provided,  That 
the  food  bears  no  nutrition  claims  or 
information  on  a  label  or  labeling  or  in 
advertising. 

(ii)  For  purposes  of  this  paragraph,  a 
person  who  offers  food  for  sale,  or  who 
has  business  done  inhales,  to 
consumers  is  any  person  who 
manufactures,  packs,  or  distributes  food 
for  ultimate  sale  to  consumers  at  the 
retail  level  as  well  as  any  person 
directly  involved  in  the  retail  sale  of 
foods  to  consumers. 

(iii)  For  purposes  of  this  paragraph, 
calculation  of  the  amount  of  sales  shall 
be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 
firms  have  been  in  business  less  than  2 
years,  reasonable  estimates  must 
indicate  that  annual  sales  will  not 
exceed  the  amounts  specified.  For 
foreign  firms  that  ship  foods  into  the 
United  States,  the  business  activities  to 
be  included  shall  be  the  total  amount  of 
food  sales,  as  well  as  other  sales  to 
consumers,  by  the  firm  in  the  United 
States. 

(2)  Food  products  provided  by 
restaurants  or  other  food  service 
facilities  offering  restaurant-type 
services  (e.g.,  delicatessens,  bakeries, 
feeding  facilities  in  organizations  such 
as  schools,  colleges,  hospitals,  and 
transportation  carriers  (such  as  trains 
and  airplanes)).  Foods  sold  to 
restaurants  by  distributors  who 
principally  sell  food  to  restaurants  or 
other  establishments  in  which  food  is 
served  for  immediate  human 
consumption,  and  who  do  not 
manufacture,  process,  or  repackage  the 
food  they  sell. 

(3)  Food  products  provided  by  grocery 
stores  that  are  offered  for  sale  from: 

(i)  Self-service  food  bars  (e.g..  salad 
bars);  or 

(ii)  Behind  delicatessen  or  bakery 
counters. 

(4)  Foods,  other  than  infant  formula, 
represented  or  purported  to  be 
specifically  for  infants  and  toddlers  less 
than  2  years  of  age  shall  bear  nutrition 
labeling,  except  that  such  labeling  shall 
not  include  calories  from  fat  or 
saturated  fat  and  cholesterol  content 
information. 

(5)  Dietary  supplements  of  vitamins 
and  minerals  that  are  labeled  in 
compliance  with  §  101.36.  except  that 
the  labeling  of  a  dietary  supplement  of 
vitamins  and  minerals  in  food  form,  e.g., 
a  breakfast  cereal,  shall  conform  to  the 
labeling  established  in  paragraph  (c)  of 
this  section,  including  the  order  for 
listing  vitamins  and  minerals 
established  in  paragraph  (c)(ll)(iv)  of 
this  section. 


(6)  Infant  formula  subject  to  section 
412  of  the  act,  as  amended,  except  that 
such  foods  shall  be  labeling  in 
compliance  with  part  107  of  this  chapter. 

(7)  Medical  foods  as  defined  in  section 
5(b)  of  the  Orphan  Drug  Act  (21  U.S.C. 
360ee(b)(3)).  A  medical  food  is  a  food 
which  is  formulated  to  be  consumed  or 
administered  enterally  under  the 
supervision  of  a  physician  and  which  is 
intended  for  the  specific  dietary 
management  of  a  disease  or  condition 
for  which  distinctive  nutritional 
requirements,  based  on  recognized 
scientific  principles,  are  established  by 
medical  evaluation.  A  food  is  subject  to 
this  exemption  only  if: 

(i)  It  is  a  specially  formulated  and 
processed  product  (as  opposed  to  a 
naturally  occurring  foodstuff  used  in  its 
natural  state)  for  the  partial  or  exclusive 
feeding  of  a  patient  by  means  of  oral 
intake  or  enteral  feeding  by  tube; 

(ii)  It  is  intended  for  the  dietary 
management  of  a  patient  who,  because 
of  therapeutic  or  chronic  medical  needs, 
has  limited  or  impaired  capacity  to 
ingest,  digest,  absorb,  or  metabolize 
ordinary  foodstuffs  or  certain  nutrients, 
or  who  has  other  special  medically 
determined  nutrient  requirements,  the 
dietary  management  of  which  cannot  be 
achieved  by  the  modification  of  the 
normal  diet  alone; 

(iii)  It  provides  nutritional  support 
specifically  modified  for  the 
management  of  the  unique  nutrient 
needs  that  result  from  the  specific 
disease  or  condition,  as  determined  by 
medical  evaluation; 

(iv)  It  is  intended  to  be  used  under 
medical  supervision;  and 

(v)  It  is  provided  only  to  a  patient 
receiving  active  and  ongoing  medical 
supervision  wherein  the  patient  seeks 
medical  care  on  a  recurring  basis  for, 
among  other  things  instructions  on  the 
use  of  the  medical  food. 

(8)  Food  products  shipped  in  bulk 
form  that  are  not  for  distribution  to 
consumers  in  such  form  and  that  are  to 
be  processed,  labeled,  or  repacked  at  a 
site  other  than  where  originally 
processed  or  packed. 

(9)  Food  products  that  are  supplied  for 
institutional  food  service  use  only: 
Provided,  That  the  manufacturer  or 
distributor  provides  the  nutrition 
information  required  by  this  section 
directly  to  those  institutions  on  a  current 
basis. 

(10)  Raw  fruits,  vegetables,  and  fish 
subject  to  section  403(q)(4)  of  the  act, 
except  that  such  foods  should  adhere  to 
guidelines  in  §  101.45.  The  term  "fish" 
includes  freshwater  or  marine  fin  fish, 
crustaceans,  and  mollusks,  including 
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(6)  Infant  formula  subject  to  section 
412  of  the  act,  as  amended,  except  that 
such  foods  shall  be  labeling  in 
compliance  with  part  107  of  this  chapter. 

(7)  Medical  foods  as  defined  in  section 
5(b)  of  the  Orphan  Drug  Act  (21  U.S.C. 
360ee(b)(3)).  A  medical  food  is  a  food 
which  is  formulated  to  be  consumed  or 
administered  enterally  under  the 
supervision  of  a  physician  and  which  is 
intended  for  the  specific  dietary 
management  of  a  disease  or  condition 
for  which  distinctive  nutritional 
requirements,  based  on  recognized 
scientific  principles,  are  established  by 
medical  evaluation.  A  food  is  subject  to 
this  exemption  only  if: 

(i)  It  is  a  specially  formulated  and 
processed  product  (as  opposed  to  a 
naturally  occurring  foodstuff  used  in  its 
natural  state)  for  the  partial  or  exclusive 
feeding  of  a  patient  by  means  of  oral 
intake  or  enteral  feeding  by  tube; 

(ii)  It  is  intended  for  the  dietary 
management  of  a  patient  who,  because 
of  therapeutic  or  chronic  medical  needs, 
has  limited  or  impaired  capacity  to 
ingest,  digest,  absorb,  or  metabolize 
ordinary  foodstuffs  or  certain  nutrients, 
or  who  has  other  special  medically 
determined  nutrient  requirements,  the 
dietary  management  of  which  cannot  be 
achieved  by  the  modification  of  the 
normal  diet  alone; 

(iii)  It  provides  nutritional  support 
specifically  modiHed  for  the 
management  of  the  unique  nutrient 
needs  that  result  from  the  specific 
disease  or  condition,  as  determined  by 
medical  evaluation; 

(iv)  It  is  intended  to  be  used  under 
medical  supervision;  and 

(v)  It  is  provided  only  to  a  patient 
receiving  active  and  ongoing  medical 
supervision  wherein  the  patient  seeks 
medical  care  on  a  recurring  basis  for, 
among  other  things  instructions  on  the 
use  of  the  medical  food. 

(8)  Food  products  shipped  in  bulk 
form  that  are  not  for  distribution  to 
consumers  in  such  form  and  that  are  to 
be  processed,  labeled,  or  repacked  at  a 
site  other  than  where  originally 
processed  or  packed. 

(9)  Food  products  that  are  supplied  for 
institutional  food  service  use  only: 
Provided,  That  the  manufacturer  or 
distributor  provides  the  nutrition 
information  required  by  this  section 
directly  to  those  institutions  on  a  current 
basis. 

(10)  Raw  fruits,  vegetables,  and  fish 
subject  to  section  403{q)(4)  of  the  act, 
except  that  such  foods  should  adhere  to 
guidelines  in  §  101.45.  The  term  "fish" 
includes  freshwater  or  marine  fin  fish, 
crustaceans,  and  mollusks,  including 


shellfish,  amphibians,  and  other  forms  of 
aquatic  animal  life. 

(11)  Foods  in  small  packages  that 
have  a  total  surface  area  available  to 
bear  labeling  of  less  than  12  square 
inches.  Provided,  That  the  labels  for 
these  foods  bear  no  nutrition 
information.  Nutrition  labeling  for  foods 
that  qualify  for  this  exemption  shall  be 
presented  to  consumers  in  accordance 
with  the  provisions  of  paragraph  (a)(2) 
of  this  section. 

(12)  Shell  eggs  packaged  in  a  carton 
that  has  a  top  lid  designed  to  conform  to 
the  shape  of  the  eggs  are  exempt  from 
outer  carton  label  requirements  where 
the  required  nutrition  information  is 
clearly  presented  in  no  less  than  Vi  s 
inch  type  size  immediately  beneath  the 
carton  lid. 

(13)  The  unit  containers  in  a  multiunit 
retail  food  package  where: 

(i)  The  multiunit  retail  food  package 
labeling  contains  all  nutrition 
information  in  accordance  with  the 
requirements  of  this  section; 

(ii)  The  unit  containers  are  securely 
enclosed  within  and  not  intended  to  be 
separated  from  the  retail  package  under 
conditions  of  retail  sale;  and 

(iii)  Each  unit  container  is  labeled 
with  the  statement  "This  Unit  Not 
Labeled  For  Retail  Sale"  in  type  size  not 
less  than  Vie  inch  in  height.  The  word 
"individual"  may  be  used  in  lieu  of  or 
immediately  preceding  the  word 
"Retail"  in  the  statement. 

(14)  Food  products  sold  from  bulk 
containers:  Provided,  That  nutrition 
information  required  by  this  section  be 
displayed  to  consumers  either  on  the 
labeling  of  the  bulk  container  plainly  in 
view  or  in  accordance  with  the 
provisions  of  paragraph  (a)(2)  of  this 
section. 

(k)  A  food  labeled  under  the 
provisions  of  this  section  shall  be 
deemed  to  be  misbranded  under 
sections  201(n)  and  403(a)  of  the  act  if  its 
labeling  represents,  suggests,  or  implies: 

(1)  (Reserved) 

(2)  That  a  balanced  diet  of  ordinary 
foods  cannot  supply  adequate  amounts 
of  nutrients. 

(3)  That  the  lack  of  optimum  nutritive 
quality  of  a  food,  by  reason  of  the  soil 
on  which  that  food  was  grown,  is  or  may 
be  responsible  for  an  inadequacy  or 
deficiency  in  the  quality  of  the  daily 
diet. 

(4)  That  the  storage,  transportation, 
processing,  or  cooking  of  a  food  is  or 
may  be  responsible  for  an  inadequacy  or 
deficiency  in  the  quality  of  the  daily 
diet. 

(5)  That  the  food  has  dietary 
properties  when  such  properties  are  of 
no  significant  value  or  need  in  human 
nutrition.  Ingredients  or  products  such 


as  rutin,  other  bioflavonoids,  para- 
amino-benzoic  acid,  inositol,  and  similar 
substances  which  have  in  the  past  been 
represented  as  having  nutritional 
properties  but  which  have  not  been 
shown  to  be  essential  in  human 
nutrition  may  not  be  combined  with 
vitamins  and/or  minerals,  added  to  food 
labeled  in  accordance  with  this  section, 
or  otherwise  used  or  represented  in  any 
way  which  states  or  implies  nutritional 
benefit.  Ingredients  or  products  of  this 
type  may  be  marketed  as  individual 
products  or  mixtures  thereof:  Provided. 
That  the  possibility  of  nutritional, 
dietary,  or  therapeutic  value  is  not 
stated  or  implied,  e.g..  their  labeling 
does  not  state  that  their  usefulness  in 
human  nutrition  has  not  been 
established  and  does  not  otherwise 
disclaim  nutritional,  dietary,  or 
therapeutic  value. 

(6)  That  a  natural  vitamin  in  a  food  is 
superior  to  an  added  or  synthetic 
vitamin,  or  to  differentiate  in  any  way 
between  vitamins  naturally  present  from 
those  added. 

3.  Section  101.36  is  added  to  subpart  C 
to  read  as  follows: 

§  101.36    Nutrition  lal>eling  of  dIeUry 
supplements  of  vitamins  and  minerals. 

(a)  The  label  and  labeling  of  a  dietary 
supplement  of  a  vitamin  or  mineral  that 
is  listed  in  S  101.9(c)(ll)(iv),  other  than 
one  in  conventional  food  form  (i.e., 
breakfast  cereals),  shall  bear  nutrition 
labeling  in  accordance  with  this 
regulation. 

(b)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  contain  the  following  information, 
using  the  headings  specified,  and 
displayed  with  equal  type  size,  under 
the  overall  heading  of  "NUTRITION 
INFORMATION." 

(1)  "Units  per  day":  A  statement  of  the 
number  of  units  to  be  consumed  per  day. 
The  quantity  specified  shall  be  a 
reasonable  quantity  suitable  for  and 
practicably  of  consumption  within  1  day 
and  shall  be  consistent  with  any  intake 
recommendation  on  the  label  or  in 
labeling.  Appropriate  terms,  such  as 
tablets,  capsules,  or  teaspoonfuls,  may 
be  used  here  and  elsewhere  on  the  label 
in  place  of  the  term  "units". 

(2)  "Units  per  container":  The  number 
of  units  per  container. 

(3)  A  listing  of  the  quantitative 
amount  and  percent  of  the  Reference 
Daily  Intake  (RDI),  where  appropriate, 
of  all  nutrients  and  food  components 
required  in  S  101.9(c),  including  any 
vitamin  and  mineral  listed  in 

S  101.9(c)(ll)(iv)  present  in  the 
supplement,  in  a  column  under  the 
heading  of  "PER  UNIT'  except  that 
nutrients  and  food  components  that  are 


present  in  the  total  number  of  units 
specified  for  consumption  per  day  at 
insignificant  amounts  need  not  be 
declared.  Insignificant  amounts  shall  be 
defined  as  amounts  that  allow  a 
declaration  of  zero  in  nutrition  labeling 
as  specified  in  §  101.9(c).  Where  label 
directions  specify  that  more  than  one 
unit  be  consumed  during  a  period  of  1 
day,  the  required  nutrition  information 
shall  also  be  presented  in  a  second 
column  under  the  heading  of  "PER 
DAY." 

(i)  Nutrients  and  food  components 
shall  be  listed  in  the  order  specified  in 
§  101.9(c)  except  that  calcium  and  iron, 
when  present,  shall  follow  the  complete 
listing  of  vitamins. 

(ii)  The  quantitative  amounts  of  all 
nutrients  and  food  components  declared 
shall  be  presented  in  a  column  under  the 
heading  of  "Amount."  These  amounts 
shall  be  expressed  in  the  increments  and 
units  of  measurement  specified  in 
S  101.9(c).  Quantitative  amounts  of 
vitamins  and  minerals  shall  be  R, 

expressed  to  the  nearest  unit  of  the 
same  level  of  significance  given  in 
§  101.9(c)(ll)(iv). 

(iii)  The  percent  of  the  RDI  specified 
in  §  101.9(c)(ll)(iv)  of  all  vitamins  and 
minerals  present  shall  be  presented  in  a 
column  immediately  under  the  heading 
"Percent  of  Daily  Value."  This  column 
shall  be  to  the  righ<  of  the  column  of 
quantitative  amounts. 

(A)  Values  shall  be  based  on  the 
percent  of  the  RDI  for  adults  and 
children  4  or  more  years  of  age  unless 
the  product  is  represented  or  purported 
to  be  for  use  by  infants,  children  less 
than  4  years  of  age,  pregnant  women,  or 
lactating  women  in  which  case  the 
column  heading  shall  clearly  state  the 
intended  group. 

(B)  The  percentages  of  RDI's  shall  be 
expressed  in  2  percent  increments  up  to 
and  including  the  10-percent  level,  5 
percent  increments  above  10  percent 
and  up  to  and  including  the  50-percent 
level,  and  10  percent  increments  above 
the  50-percent  level. 

(iv)  If  the  product  is  for  persons  within 
more  than  one  group  for  which  RDI's  are 
established  in  S  101.9(c){ll)(iv),  the 
percent  of  daily  value  for  each  group 
shall  be  presented  in  additional 
columns. 

(v)  The  following  synonyms  may  be 
added  in  parenthesis  immediately 
following  the  name  of  the  nutrient  or 
dietary  component: 

Vitamin  C  Ascorbic  Acid 

Folate  Folacin 

Caloiies  Energy 

(c)  Compliance  with  this  section  shall 
be  determined  in  accordance  with 
§  101.9(g). 
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21  CFR  Part  101 

(Docket  No.  90N-0165] 

RIN0905-AOO8 

Food  Labefing;  Serving  Sizes 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTKMl:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
document  as  a  reproposal  of  its 
proposed  regulation  entitled  "Food 
Labeling;  Serving  Sizes"  {55  FR  29317. 
July  19. 1990)  in  response  to  the  recent 
enactment  of  the  Nutrition  Labeling  and 
Education  Act  of  1990.  The  agency  also 
is  responding  to  public  comments 
submitted  in  response  to  the  July  19, 
1990  serving  sizes  proposal  and  to  the 
public  meeting  held  on  April  4. 1991,  on 
serving  sizes  (56  FR  8084,  February  26. 
1991).  FDA  is  proposing  to:  (1)  Define 
serving  and  portion  size  on  the  basis  of 
the  amount  of  food  customarily 
consumed  per  eating  occasion:  (2) 
establish  reference  amounts  customarily 
consumed  per  eating  occasion  (reference 
amounts)  for  131  food  product 
cate;;orie3;  (3)  provide  criteria  for 
determining  label  serving  size  from  the 
reference  amounts;  (4)  require  the  use  of 
both  common  household  and  metric 
measures  to  declare  ser\'ing  size;  (5) 
permit  the  declaration  of  serving 
(portion)  size  in  U.S.  measures;  (6) 
permit  the  optional  declaration  of 
nutrient  content  per  100  grams  (g).  100 
milliliters  (mL).  1  ounce  (oz),  or  1  fluid 
ounce  (fl  oz);  (7)  define  a  "single-serving 
containerf'  and  (8)  require  that  the  use 
of  claims  such  as  "low  sodium"  be 
based  on  both  the  serving  size  declared 
on  the  label  and  the  reference  amount. 
DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  flnai  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (MFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857.  301-443-1751. 


FOR  FURTHER  U«FCRMAT10N  CONTACT: 

Youngmec  K.  Park.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-265), 
Food  and  Drug  Administration,  200  C  St. 
SW,  Washington.  DC  20204.  202-485- 
0089. 

SUPPLEMENTARY  iMFORMATION: 

L  Backgroand 

In  the  Federal  Register  of  )uly  19. 1990 
(55  FR  29487).  FDA  published  a 
proposed  rule  entitled  "F^ood  Labeling; 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision"  to 
amend  its  food  labeling  regulations  to 
require  nutrition  labeling  on  most  food 
products  that  are  meaningful  sources  of 
nutrients.  In  the  same  issue  of  the 
Federal  Register  (55  FR  29517).  FDA 
published  a  technical  supporting 
proposal  entitled  "Food  Labelii^ 
Serving  Sizes"  (hereinafter  referred  to  as 
the  1990  proposal). 

The  1990  proposal  stated  that  in  view 
of  the  many  comments  that  the  agency 
had  received  stating  the  need  for  more 
realistic  and  consistent  serving  sizes, 
FDA  had  concluded  that  reasonable  and 
standardized  serving  sizes  should  be 
established.  The  agency  proposed  to 
amend  the  nutrition  labeling  regulations 
to:  (1)  Define  serving  and  portion  size  on 
the  basis  of  the  amount  of  food 
commonly  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older,  by  infants,  or  by  children  under  4 
years  of  age  (toddlers);  (2)  require  the 
use  of  both  U.S.  (oz,  fl  oz)  and  metric 
measures  to  declare  serving  size;  (3) 
permit  the  declaration  of  serving 
(portion)  size  in  familiar  household 
measures;  (4)  permit  the  optional 
declaration  of  nutrient  content  per  100  g 
or  100  mL;  (5)  define  "single-serving 
containers'*  as  those  that  contain  150 
percent  or  less  of  the  standard  serving 
size  for  the  food  product;  and  (6) 
establish  standard  serving  sizes  for  159 
food  product  categories  to  ensure 
reasonable  and  uniform  serving  sizes 
upon  which  consumers  can  make 
nutrition  comparisons  among  food 
products.  Interested  persons  were  given 
until  November  16. 1990.  to  submit 
comments  to  the  agency  on  the  serving 
size  proposal. 

On  September  26. 1990,  the  National 
Academy  of  Sciences'  Institute  of 
Medicine  (lOM)  issued  a  report  entitled 
"Nutrition  Labeling.  Issues  and 
Directions  for  the  19908"  (hereinafter 
referred  to  as  the  lOM  Report)  (Ref.  1). 
The  lOM  report  was  written  under 
contract  to  the  Public  Health  Service. 
U.S.  Department  of  Health  and  Human 
Services  (DHHS)  and  the  Food  Safety 


and  Inspection  Service.  U.S.  Department 
of  Agriculture  (USDA).  On  October  5. 
1990.  FDA  published  a  notice  in  the 
Federal  Register  (55  FR  40944). 
announcing  the  availability  of  the  tOM 
report  and  requesting  that  interested 
persons  comment  on  the  implications  of 
the  report  for  the  agency's  )uiy  19, 1990, 
proposals  on  food  Libeling.  The  report 
makes  several  reiujmmendalions  related 
to  serving  sizes. 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (hereinafter 
referred  to  as  the  "1990  amendments") 
(Pub.  L.  101-^35).  The  1990  amendments 
add  section  403(q)  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Section  403(q)  of  the  act  specifies,  in 
part,  that: 

•  *  *  the  serving  size  *  *  *  is  an  arnounl 
customarily  consumed  and  which  is 
expressed  in  a  common  household  measure 
that  is  appropriate  to  tl>e  food,  or  *  *  *  if  the 
use  of  the  food  is  not  typically  expressed  in  a 
serving  size,  the  cumnon  bouKtwId  ami  af 
measure  that  expresses  tiie  serviiig  size  of  the 
food. 

The  1900  amendments  also  require,  in 
section  2(b)(1)(B).  that  FDA  adopt 
regulations  that:  "*  •  •  establish 
standards  *  *  *  to  define  serving  size  or 
other  unit  of  measure  for  food,  ••'.•• 

While  the  reqjiremenls  of  the  1990 
amendments  that  pertain  to  serving 
sizes  are  similar  in  many  respects  to 
FDA's  1990  proposal,  differences  do 
exist,  and  questions  about  the  exact 
meaning  and  the  implementation  of 
these  provisions  have  been  raised. 

On  February  2B,  1991  (56  FR  8(»4). 
FDA  announced  a  public  meeting  to 
discuss  issues  related  to  how  serving 
and  portion  size  should  be  determined 
and  presented  as  part  of  nutrition 
labeling.  The  notice  stated  that  several 
issues  arising  from  the  comments  on  the 
serving  size  proposal  and  two  other 
recent  developments  (the  1990 
amendments  and  the  lOM  report) 
required  further  public  comment 
Therefore.  FDA  held  a  public  meeting  on 
serving  sizes  on  April  4. 1991.  to  provide 
an  opportunity  to  submit  oral  comments, 
as  well  as  an  opportunity  for  written 
comments,  on  the  issues  identified  in  the 
notice. 

The  notice  of  the  public  meeting 
outlined  five  major  issues  for  discussion 
at  the  meeting:  (1)  Whether,  in 
determining  serving  (portion)  sizes 
(hereinafter  referred  to  as  "serving  size" 
for  simplicity)  based  on  the  amount  of 
food  customarily  consumed,  the  agency 
should  limit  itself  to  national  food 
consumption  data,  or  whether  there  is 
other  infonnation  that  should  be 
considered;  (2)  whether  in  declaring 
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and  Inspection  Service.  U^  Department 
of  Agriculture  JUSDA).  On  October  5. 
1990.  FDA  published  a  notice  in  the 
Federal  Register  (55  FR  40944). 
annoiuicing  the  availability  of  the  tOM 
report  and  requesting  that  interested 
persons  comment  on  the  implications  of 
the  report  for  the  agency's  July  19. 1990. 
proposals  on  food  labeling.  The  report 
makes  several  recommendations  related 
to  serving  sizes. 

On  November  8. 1990,  the  President 
signed  into  law  the  Nutrition  Laber»ng 
and  Education  Act  of  1990  (bereinafler 
referred  to  as  the  "1990  amendments"} 
(Pub.  L.  101->535).  The  1990  amendments 
add  section  403(q)  to  the  Federal  Food« 
Drug,  and  Cosmetic  Act  (the  act). 
Section  403(q}  of  the  act  speciftes.  in 
part,  that: 

*  *  *  the  serving  size  *  *  *  is  »«  arrtount 
customarily  consumed  and  wbich  is 
expressed  in  a  common  household  measure 
that  is  appropriate  to  tl>e  food,  or  *  *  *  if  the 
use  of  the  food  is  not  typically  express'^!  in  s 
serving  size,  the  cummon  bovsehold  ami  af 
measure  that  expresses  the  serving  size  of  the 
food. 

The  1990  amendments  also  require,  in 
section  2(b)(1)(B).  that  FDA  adopt 
regulations  that:  "*  •  •  establish 
standards  *  *  *  to  define  serving  size  or 
other  unit  of  measure  for  food,  *  *  *." 

While  the  requirements  of  the  199© 
amendments  that  pertain  to  serving 
sizes  are  similar  in  many  respects  to 
FDA's  1990  proposal,  di^erences  do 
exist,  and  questions  about  the  exact 
meaning  and  the  implementation  of 
these  provisions  have  been  raised. 

On  February  2B,  1991  (56  FR  8084). 
FDA  announced  a  public  meeting  to 
discuss  issues  related  to  how  serving 
and  portion  size  should  be  determined 
and  presented  as  part  of  nutrition 
labeling.  The  notice  stated  that  several 
issues  arising  from  the  conunents  on  the 
serving  size  proposal  and  two  other 
recent  developments  (the  1990 
amendments  and  the  lOM  report) 
required  further  public  comment. 
Therefore.  FDA  held  a  public  meeting  on 
serving  sizes  on  April  4. 1991.  to  provide 
an  opportunity  to  submit  oral  comments, 
as  well  as  an  opportunity  for  written 
comments,  on  the  issues  identified  in  the 
notice. 

The  notice  of  the  public  meeting 
outlined  HVe  major  issues  for  discussion 
at  the  meeting:  (1)  Whether,  in 
determining  serving  (portion)  sizes 
(hereinafter  referred  to  as  "serving  size" 
for  simplicity)  based  on  the  amount  of 
food  customarily  consumed,  the  agency 
should  limit  itself  to  national  food 
consumption  data,  or  whether  there  is 
other  information  that  should  be 
considered;  (2)  whether  in  declaring 


serving  sizes,  weight  units  in  addition  to 
household  measures  should  be  required, 
and  how  the  definition  of  "household 
measures"  should  be  standardized:  (3} 
whether  deviation  from  the  standard 
serving  size  should  be  allowed  if 
standard  serving  sizes  are  required  by 
regulations,  and  if  so,  how  much 
deviation  should  be  allowed;  (4) 
whether,  in  addition  to  nutrient  content 
per  serving,  the  nutrition  label  should 
allow  (or  require)  a  column  that  lists 
nutrient  content  on  a  uniform  weight  (or 
volume)  basis,  such  as  per  100  g  and  100 
tnL  or  per  oz  and  fluid  oz;  and  (5)  how 
single-serving  containers  should  be 
defined,  and  whether  compliance  with 
definitions  for  adjectival  descriptors 
such  as  "low  sodium"  on  single-serving 
containers  should  be  based  on  the 
standard  serving  size  or  the  entire 
content  of  a  single-serving  container.  In 
the  announcement,  the  agency  solicited 
wn-itten  comments  on  a  sixth,  essentially 
legal,  issue  involving  questions  of 
statutory  construction:  whether  FDA 
should  establish  standard  serving  sizes 
for  specific  categories  of  foods  or 
develop  criteria  for  food  manufacturers 
to  use  in  determining  their  own  serving 
sizes. 

IL  Rationale  for  Reproposal  of  Serving 
Sizes  Regulation 

FDA  has  carefully  considered  the 
serving  size  provisions  of  the  1990 
amendments  and  the  comments  that  it 
received  in  response  to  the  Federal 
Register  documents  on  serving  sizes.  As 
a  result,  the  agency  has  decided  to 
repropose  the  serving  size  regulation  for 
two  major  reasons.  First.  FDA  wishes  to 
take  advantage  of  the  explicit  legal 
authority  to  regulate  the  serving  sizes 
used  on  the  nutrition  label  that  is 
provided  by  the  1990  amendments. 
Secondly,  the  agency  has  decided  to 
make  a  number  of  changes  in  response 
to  the  comments  received  on  the  Federal 
Register  documents  and  the  public 
meeting  on  serving  sizes  and  to  explain 
its  reasons  for  agreeing  or  not  agreeing 
with  the  conmients. 

To  implement  the  1990  amendments, 
FDA  is  proposing  to  adopt  regulations 
that  provide  standards  for  defining 
serving  sizes.  There  are  two  basic 
elements  to  these  proposed  standards: 
(1)  Reference  amounts  of  food  that  are 
customarily  consumed  per  eating 
occasion  (reference  amounts)  for  131 
product  categories;  and  (2)  procedures 
for  determining  serving  sizes  for  use  on 
product  labels  from  the  reference 
amounts.  While  the  reference  amounts 
are  defined  primarily  in  metrit  units, 
under  the  act,  the  serving  size  must  be 
expressed  in  a  common  household 


measure  that  is  appropriate  to  the 
particular  food. 

This  reproposal  also  responds  to 
many  requests  for  changes  in  other 
aspects  of  the  1990  proposal.  After 
careful  consideration  of  all  comments, 
the  agency  has  tentatively  concluded 
that  it  is  desirable  to  make  changes  that 
include: 

(1)  Revising  the  definition  for  single- 
serving  containers  to  increase  the  upper 
limit  from  "150  percent  or  less"  to  "less 
than  200  percent;  and 

(2)  Revising  the  basis  for  evaluating 
label  claims  like  "low  sodium"  to 
include  both  the  declared  serving  size 
and  the  reference  amount. 

IIL  Evaluation  of  lOM  Report  and 
Review  of  Comments 

A.  FDA 's  Evaluation  of  the  lOM  Report 

The  agency  has  carefully  reviewed 
recommendations  related  to  serving  size 
contained  in  the  lOM  report.  The  lOM 
recommended  the  continued  use  of 
serving  size  to  present  nutrition 
information,  the  expression  of  serving 
sizes  in  common  household  measures 
followed  by  weight  in  g  in  parentheses, 
and  the  establishment  of  a  process  for 
manufactiuers  to  petition  for  deviations 
from  the  standard  serving  size  or  to 
create  a  new  subclass  of  foods  with  its 
own  serving  size.  This  reproposal 
adopts  these  recommendations. 

The  lOM  report  also  recommended 
that  FDA  and  USDA  jointly  establish 
serving  sizes  for  a  limited  (few)  number 
of  different  food  categories  for  ready 
product  comparisons  and  reference 
purposes.  In  response  to  the  lOM  report 
recommendations,  FDA  established  an 
interagency  committee  that  included 
representatives  of  the  Food  Safety  and 
Inspection  Service  and  the  Human 
Nutrition  Information  Service  of  the 
United  States  Department  of  Agriculture 
(USDA),  as  well  as  FDA  members.  This 
committee  developed  general  principles 
and  rules  used  to  determine  the 
reference  amounts.  The  committee 
reviewed  data  on  the  amount  of  food 
customarily  consumed  per  eating 
occasion  and  other  information  on 
serving  sizes  provided  by  FDA,  e.g., 
serving  sizes  recommended  in  dietary 
guidance  materials,  serving  sizes 
recommended  in  comments,  serving 
sizes  currently  in  use,  and  serving  sizes 
used  in  Canada.  On  the  basis  of  these 
considerations,  the  committee 
developed  the  product  categories  and 
the  reference  amounts  listed  in 
S  101.12(b).  Interagency  cooperation  will 
continue  during  the  development  of  the 
final  regulation  on  serving  sizes. 

In  addition,  the  lOM  report 
recommended  that  research  be 


conducted  to  determine  consumers' 
comprehension  of  food  labeling 
information  and  their  interpretation  of 
serving  sizes  declared  on  the  food  label. 
FDA  has  conducted  both  consumer 
focus  groups  and  formal  consumer 
research  on  the  format  of  nutrition 
labeling,  including  consumer  use  and 
understanding  of  serving  sizes.  FDA  will 
propose  a  label  format  regulation  that 
reflects  the  results  in  the  near  future. 
The  lOM  report  made  a  few  other 
recommendations  that  FDA  is  not 
proposing  to  adopt.  The  lOM  report 
recommended  that  the  quantities 
specified  by  dietary  guidance 
recommendations  serve  as  "the  main 
criteria  for  selecting  the  amount  of  food 
to  be  described  as  a  serving."  FDA  did 
not  adopt  this  recommendation  for 
several  reasons: 

1.  Section  403(q)(l)(A)(i)  of  the  act 
defines  serving  size  as  "an  amount 
customarily  consumed'  (emphasis 
added).  Thus,  the  act  links  serving  size 
to  the  amount  consumed  and  not  to  an 
amount  recommended  by  the  dietary 
guidance  recommendations  or  any  other 
system. 

2.  There  is  no  single  set  of  dietary 
guidance  serving  sizes,  and,  as  seen  in 
Table  7-1  of  the  lOM  report  (Ref  1,  pp. 
206  and  207),  the  serving  size  for  the 
same  product  may  differ  in  accordance 
with  the  objectives  and  goals  of  the 
particular  guidance. 

3.  Many  serving  sizes  that  do  exist  in 
dietary  guidance  recommendations  are 
for  very  narrow  food  categories,  e.g.,  for 
a  specific  type  of  cake,  cookie,  or 
cracker,  or  for  a  particular  fruit  or 
vegetable.  Under  the  act,  however, 
serving  sizes  have  broad  application. 

4.  There  are  no  dietary  guidance 
recommendations  for  many  product 
categories,  particularly  processed 
packaged  products  for  which  nutrition 
labeling  is  mandatory  (e.g.,  frozen 
entrees  and  dinners;  snack  foods: 
pickles;  sweets;  condiments;  foods  used 
as  ingredients  such  as  dessert  toppings/ 
fillings,  sauces,  and  flour,  and  infant  and 
toddler  foods)  (Ref.  2).  However,  in 
developing  the  reference  amounts,  FDA 
did  consider  serving  sizes  recommended 
in  various  dietary  guidance  materials 
(Refs.  3  through  8),  including  those 
identified  in  the  lOM  report. 

The  lOM  report  recommended 
establishing  serving  sizes  for  a  limited 
number  of  broad  food  categories  (e.g.. 
fruit  juices,  breads,  cereals,  fruits, 
vegetables,  spreads,  and  salad 
dressings).  FDA  does  not  believe  that 
such  broad  categories  are  adequate  to 
implement  section  403(q){l)(A)(i)  of  the 
act.  This  section  defines  serving  size  as 
an  amount  customarily  consumed.  The 
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amount  customarily  consumed  vanes 
widely  among  foods  within  the  large 
categories  recommended  by  the  lOM. 
For  example,  the  customarily  consumed 
amount  of  fruit  varies  from  1.5  oz  for 
dried  fruits  to  10  oz  for  watermelon. 
Therefore,  lo  implement  the  act,  FDA 
believes  that  many  more  than  the 
limited  number  of  the  broad  categories 
recommended  by  the  lOM  are 
necessary.  In  developing  the  references 
amounts,  however.  FDA  took  product 
comparability  into  consideration  to 
promote  nutritional  comparison  of 
similar  products. 

The  lOM  report  also  recommended 
that  the  number  of  servings  per 
container  be  rounded  down  lo  the 
nearest  whole  number.  FDA  did  not 
adopt  this  recommendation  because  it 
would  introduce  an  unacceptablj  large 
error,  as  high  as  45  percent  (2.9  rounded 
down  to  2),  for  the  number  of  servings 
per  container  declared  on  the  label. 
Instead,  FDA  is  proposing  to  round  to 
the  nearest  whole  number  which  will 
limit  the  error  to  about  20  percent  or  less 
(2.4  rounded  down  to  2). 

B.  Summary  of  Comments 

FDA  has  reviewed  the  written 
comments  received  on  the  serving  size 
proposal,  the  written  comments  to  the 
notice  of  public  meeting  on  serving 
sizes,  and  the  presentations  at  the  pobbc 
meeting. 

FDA  received  about  370  comments  on 
the  serving  size  proposaL 
Approximately  39  percent  were  from 
domestic  and  foreign  food  industries 
and  trade  organizations;  about  36 
percent  were  from  consumers  and 
consumer  organizations;  about  17 
percent  were  from  health  professionals, 
health  and  other  professional 
organizations,  and  academia;  and  8 
percent  were  from  domestic  and  foreign 
governments.  Industry  generally 
expressed  reservations  about  some 
parts  of  the  proposal  and  discussed 
technical  issues,  which  were 
infrequently  discussed  by  the  other 
sectors  (e.g.,  serving  sizes  for  their 
specific  products).  Consumers,  consumer 
organizations,  and  health  professionals 
overwhelmingly  expressed  the  need  for 
FDA  to  regulate  serving  sizes  and 
generally  supported  the  provisions  in  the 
proposal.  Comments  from  the 
international  sources  understandably 
focused  on  the  international 
harmonization  of  food  labeling  (e.g.. 
recommended  the  use  of  100  g  (or  mL)  as 
the  basis  for  the  nutrition  information). 

In  response  to  the  agency  s  request  for 
comment  on  implications  of  the  lOM 
report,  only  four  from  industry 


addressed  issues  related  to  serving 
sizes.  Two  comments  favored  serving 
sizes  based  on  dietary  guidance 
materials;  one  supported  the  use  of 
serving  sizes  expressed  in  common 
household  measures;  and  the  other 
opposed  FDA  establishing  serving  sizes 
and  proposed  that  the  agency  set 
criteria. 

Thirty-one  oral  presentations  were 
made  at  the  April  4, 1991  public  meeting 
on  serving  sizes,  including  26  (about  85 
percent)  by  representatives  of  food 
industries  and  trade  organizations:  three 
were  by  professional  nutrition 
organizations;  and  two  were  by 
consumer  organizations.  A  written 
transcript  of  the  meeting  is  on  file  with 
Dockets  Management  Branch  (address 
above).  FDA  also  received  about  80 
written  comments  in  response  to  the 
public  meeting  notice,  primarily  from  the 
food  industry  and  trade  organizations 
but  also  from  nutrition  and  consumer 
organizations,  government  agencies,  and 
a  few  consumers.  Industry  comments 
generally  were  against  FDA  establishing 
specific  serving  sizes.  These  comments 
interpreted  the  1990  amendments  as 
requiring  FDA  to  establish  standards  for 
serving  sizes.  Health  professionals  and 
consumers,  on  the  other  hand,  continued 
to  support  FDA  establishing  specific 
serving  sizes  for  product  categories. 
Most  conunents  also  addressed  the  issue 
of  the  basis  for  determining  serving 
sizes.  Industry  and  health  professionals 
favored  considering  additional 
information  (e.g.,  "longstanding" 
industry  serving  sizes  and  dietary 
guidance  recommendations)  to  food 
consumption  data.  Consumer 
organizations  favored  using  only  food 
consumption  data.  Comments  from  all 
sectors  generally  agreed  that  serving 
size  should  be  expressed  in  common 
household  units. 

The  agency  will  describe  the 
comments  on  serving  sizes  in  more 
detail  and  respond  to  them  in  the 
discussion  of  the  reproposed  regulation 
that  follows. 

IV.  The  Reproposed  Regulation 

A.  Introduction 

In  the  1990  proposal,  FDA  proposed  lo 
retain  the  current  requirement  that 
nutrition  information  in  the  labeling  of 
food  be  declared  in  relation  to  a  serving 
or,  where  the  food  is  customarily  not 
consumed  directly,  in  relation  to  a 
portion  of  the  food-  The  1990 


amendments  require  that  nutrition 
information  be  presented  on  a  per 
serving  basis.  Therefore.  $  101.9(b)  of 
this  reproposai  codifies  this 
requirement. 

In  the  1990  proposal  FDA  identified 
five  options  for  regulating  serving  sizes: 
(1)  Permit  manufacturers  to  establish 
their  own  scrviog  sizes;  (2)  permit 
manufacturers  to  develop  their  own 
serving  sizes  by  applying  criteria 
established  by  FDA;  (3)  FDA  adopt  a 
single,  uniform  serving  size  (e.g..  100  g  or 
100  mL];  (4)  FDA  develop  standard 
serving  sizes  with  a  petition  process  to 
provide  a  mechanism  to  add  or  amend 
the  established  serving  sizes:  and  (5] 
permit  manufacturers  to  use  dual 
declaration  of  nutrition  information  on 
the  basis  of  both  standard  serving  sizes 
developed  by  FDA  and  a  uniform  100  g 
or  100  mL  FDA.  choosing  the  fourth 
option,  proposed  to  establish  standard 
serving  sizes  with  a  petition  process  for 
adding  to  or  amending  them. 

Of  those  commenting  on  the  five 
options,  a  large  majority  agreed  with 
FDA's  approach.  Virtually  all  comments 
from  consumers,  health  professionals, 
and  State  government  agencies  stated 
that  standard  serving  sizes  are  essential 
and  generally  supported  FDA's 
proposal.  Most  food  industry  comments, 
however,  supported  the  altemalive 
options  of  maintaining  the  current 
system  of  allowing  manufacturers  to 
develop  their  own  serving  sizes  or 
allowing  manufacturers  to  develop  their 
own  serving  sizes  using  criteria 
developed  by  FDA. 

The  1990  amendments  (section 
2(bMl)(BJJ  direct  FDA  to  establish 
standards  to  defme  serving  sizes.  IS>one 
of  the  regulatory  options  in  the  1990 
proposal  except,  the  fourth  option,  the 
one  chosen  by  FDA.  fulfills  this  legal 
requirement.  Therefore  the  alternative 
options  are  not  valid  under  the  1990 
amendments. 

To  implement  this  requirement  of  the 
1990  amendments,  in  this  reproposai 
FDA  is  proposing  to  establish 
regulations  under  which  manufacturers 
will  defme  the  serving  sizes  that  are 
most  appropriate  for  their  products  by 
using  the  reference  amounts  and 
procedures  for  determining  label  serving 
sizes  adopted  by  FDA.  To  comply  with 
the  act  with  respect  to  serving  size.  FDA 
developed  the  reference  amounts  to 
represent  the  amount  customarily 
consumed  of  131  different  types  of  food, 
covering  virtually  everything  in  the  food 
supply  that  is  regulated  by  FDA.  FDA 
believes  that  it  is  appropriate  for  it  lo 
develop  these  reference  amounts  thai 
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amendments  require  that  nutrition 
information  be  presented  on  a  per 
serving  basis.  Therefore,  \  101.9(b)  of 
this  reproposal  codifies  this 
requirement. 

In  the  1990  proposal  FDA  identified 
five  options  for  regulating  serving  8i2es: 
(1)  Permit  manufacturers  to  establish 
their  own  serving  sizes:  (2)  permit 
manufacturers  to  develop  tiieir  own 
serving  sizes  by  applying  criteria 
established  by  FDA;  (3)  FDA  adopt  a 
single,  uniform  serving  size  (e.g..  100  g  or 
100  mL);  (4)  FDA  develop  standard 
serving  sizes  with  a  petition  process  to 
provide  a  mechanism  to  add  or  amend 
the  established  serving  sizes:  and  (5j 
permit  manufacturers  to  use  dual 
declaration  of  nutrition  information  on 
the  basis  of  both  standard  serving  sizes 
developed  by  FDA  and  a  uniform  100  g 
or  100  mL  FDA.  choosing  the  fourth 
option,  proposed  to  establish  standard 
serving  sizes  with  a  petition  process  for 
adding  to  or  amending  them. 

Of  those  commenting  on  the  five 
options,  a  large  majority  agreed  with 
FDA's  approach.  Virtually  all  comments 
from  consumers,  health  professionals, 
and  State  government  agencies  stated 
that  standard  serving  sizes  are  essential 
and  generally  supported  FDA's 
proposal.  Most  food  industry  comments, 
however,  supported  the  alternative 
options  of  maintaining  the  current 
system  of  allovring  manufacturers  to 
develop  their  own  serving  sizes  or 
allowing  manufacturers  to  develop  their 
own  serving  sizes  using  criteria 
developed  by  FDA. 

The  1990  amendments  (section 
2(bKlHfi]j  direct  FDA  to  establish 
standards  to  define  serving  sizes.  None 
of  the  regulatory  options  in  the  1990 
proposal  except,  the  fourth  option,  the 
one  chosen  by  FDA.  fulfills  this  legal 
requirement.  Therefore  the  alternative 
options  are  not  valid  under  the  1990 
amendments. 

To  implement  this  requirement  of  the 
1990  amendments,  in  this  reproposal 
FDA  is  proposing  to  establish 
regulations  under  which  manufacturers 
will  define  the  serving  sizes  that  are 
most  appropriate  for  their  products  by 
using  the  reference  amounts  and 
procedures  for  determining  label  serving 
sizes  adopted  by  FDA.  To  comply  with 
the  act  with  respect  to  serving  size.  FDA 
developed  the  reference  amounts  to 
represent  the  amount  customarily 
consumed  of  131  di^erent  types  of  food, 
covering  virtually  everything  in  the  food 
supply  that  is  regulated  by  FDA.  FDA 
believes  that  it  is  appropriate  for  it  to 
develop  these  reference  amounts  that 
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provide  the  basis  for  serving  sizes 
because  the  amount  of  food  customarily 
consumed  generally  reflects  the  type  of 
food  involved  and  not  who 
manufactured  it.  Thus,  there  is  no 
reason  why  this  amount  should  vary 
from  manufacturer  to  manufacturer. 
Under  this  proposal,  however, 
manufacturers  will  convert  the  reference 
amount  into  serving  sizes  in  the  common 
household  units  that  are  most 
appropriate  and  meaningful  for  their 
specific  products  using  the  conversion 
provisioTis  of  {  101.9(bl(2). 

Several  comments  objected  to  FDA 
determining  serving  sizes.  A  trade 
association  expressed  concern  that 
government-imposed  serving  sizes  raise 
flexibility  problems  for  the  food  industry 
without  providing  real  benefit  to 
consumers.  The  association  stated  that 
where  foods  in  a  category  vary  in 
richness  and  flavor,  it  is  better  to  let  the 
manufacturer  select  the  serving  size 
than  to  declare  an  artificially  uniform 
serving  size. 

The  agency  does  not  agree  that 
consumers  will  not  benefit  from  a 
system  that  would  ensure  uniformity  In 
serving  sizes  declared  by  different 
manufacturers.  Consumers  have 
repeatedly  stated  the  need  for  uniform 
serving  sizes,  and  thai  they  perceive  a 
benefit  to  thenwelves  from  FDA 
estabbshing  standard  serving  sizes. 
According  to  consumers,  uniform 
serving  sizes  will,  among  other  things, 
allow  them  to  make  comparisons  among 
similar  products. 

One  company  commented  that  the 
serving  size  upon  which  the  nutrition 
information  is  based  should  be  specific 
or  "appropriate"  to  the  product  within 
the  package  and  objected  to  establishing 
a  uniform  serving  size  for  all  products 
within  a  category. 

.    FDA  agrees  that  a  serving  size  should 
be  appropriate  for  the  individual 
product.  However,  it  does  not  agree  that 
each  individual  product  should  have  its 
own  serving  size.  Ths  agency  believes 
that  by  grouping  foods  thai  have  similar 
dietary  usage  into  one  category,  as  was 
done  for  the  1990  proposal,  a  reasonable 
and  appropriate  serving  size  for  all 
foods  within  that  category  can  be 
established.  As  stated  above,  a 
consistent  serving  size  for  similar 
products  enables  consimiers  to  compare 
the  nutritional  value  of  foods  that  are 
used  interchangeably  in  the  diet 

Several  food  industry  comments 
stated  that  FDA  developed  the  1990 
proposal  with  no  input  from  industry. 
One  company  suggested  negotiiled 
rulemaking  on  serving  sizes  to  reach  a 
consensiis. 

Given  the  conflicting  views  in  the 
comments  on  the  proposal,  FDA  decided 


that  it  would  be  helpful  to  receive 
further  input  before  reproposing  the 
serving  size  regulation.  In  part  because 
of  the  time  constraints  imposed  by  the 
1990  amendments,  however,  negotiated 
rulemaking  was  not  a  practical  option. 
Instead,  FDA  decided  to  hold  a  public 
meeting  on  April  4, 1391,  to  provide  an 
opportunity  for  all  interested  parties, 
including  industry,  to  present  their 
views  and  suppcu'Ung  data  on  various 
serving  size  issues.  Although  a  general 
consensus  was  not  achieved  on  the 
several  issues  that  were  discussed,  this 
meeting  provided  the  agency  with 
valuable  additional  information  that  It 
used  in  formulating  this  reproposal.  In 
addition,  at  the  request  of  the  food 
industry,  FDA  has  met  with  many 
individual  companies  to  discuss  serving 
sizes  (Refs.  9  through  16). 

Moreover,  the  agency  recognizes  that, 
in  certain  circumstances,  negotiated 
rulemaking  may  be  a  useful  tool  in 
developing  new  or  amended  reference 
amounts.  Therefore,  FDA  is  providing  in 
proposed  S  101.12(h)(14)  that,  as  part  of 
a  petition  to  establish  or  amend  a 
reference  amount,  the  petitioner  shall 
include  information  about  the  feasibility 
of  negotiated  rulemaking. 

Some  comments  expressed  the  need 
for  research  on  consumers' 
understanding  and  use  of  serving  size. 

FDA  agrees  that  additional  consumer 
research  could  be  useful  in  developing 
the  final  regulation.  The  agency  has 
conducted  both  consumer  focus  groups 
and  formal  consumer  research  on  the 
format  of  the  nutrition  label,  including 
consumer  use  and  understanding  of 
serving  sizes.  As  mentioned  earlier,  FDA 
will  propose  a  label  format  regulation 
that  reflects  these  research  results  in  the 
near  future.  The  agency  also  solicits 
data  on  consumers  understanding  and 
use  of  serving  sizes. 

B.  Definition  of  Serving  Size 

In  §  101.9(b)(1)  of  the  1990  proposal, 
FDA  proposed  to  defme  "serving"  or 
"serving  size"  to  mean  the  amount  of 
food  commonly  consumed  per  eating 
occasion.  Section  403(q>(l)(A)(i}  of  the 
act  defines  serving  size  as  an  amount  of 
food  "customarily  consumed"  (emphasis 
added).  FDA  interprets  "an  amount 
customarily  consumed"  to  mean  "an 
amount  commonly  consumed."  Webster 
dictionaries  define  "customarily"  as 
"usually,"  and,  in  turn,  define  "usual"  as 
"common."  The  Webster's  New 
Dictionary  of  Synonyms  and  Roget's 
International  Thesaurus  list  "common" 
as  a  synonym  for  "custon>ary."  Thus, 
FDA's  interpretation  of  "an  amotmt 
customarily  consujned"  to  mean  "an 
amount  commonly  consumed"  is 
consistent  with  the  meaning  of  the  word 


"customarily,"  as  defined  in  standard 
authoritative  dictionaries  and  thesauri. 

However,  to  make  the  defmition 
consistent  with  the  one  in  the  ad.  in 
S  101.9(b)(1),  FDA  is  proposing  to 
replace  the  term  "commonly"  in  the  1990 
proposed  definition  with  the  term  l 

"customarily"  and  to  add  a  requirenoent 
for  the  expression  of  serving  size  in  a 
common  household  measure.  Thus.  FDA 
has  revised  proposed  i  101.9(b)(1)  to 
state:  'The  term  'serving'  or  'serving 
size'  means  an  amount  of  food 
customarily  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older  whidt  is  expressed  in  a  common 
household  measure  that  is  appropriate 
to  the  food."  When  the  article  purports 
or  is  represented  to  be  for  infants  or  for 
toddlers,  a  "serving  or  serving  size 
means  an  amount  of  food  customarily 
consumed  per  eating  occasion  by  infants 
up  to  12  months  of  age  or  by  children  1 
through  3  years  of  age."  (The  underiined 
portion  differs  from  the  definition  in  the  ^ 

1990  proposal.) 

In  §  101.9(b)(1)  of  the  1S90  proposal, 
FDA  proposed  to  define  "portion"  to 
mean  "an  amount  of  a  food  customarily 
used  only  as  an  ingredient  in  the 
preparation  of  other  foods."  This 
definition  is  consistent  with  the 
description  in  the  act.  Therefore.  FDA  is 
retaining  the  definition  of  "portion"  in 
§  101.g(b][l)  of  this  reproposal  but 
modifying  it  slightly  to  fit  the  language 
of  the  act.  The  modified  definition  reads 
"*  *  *  The  term  'portion'  means  an 
amount  of  a  food  that  is  not  typically 
expressed  in  a  serving  size.  i.e..  a  food 
cusloraarily  used  only  as  an  ingredient 
in  the  preparation  of  other  foods  (e.g..  V« 
cup  flour  or  Vi  cup  tomato  sauce)." 

C.  Definition  of  Single-Sen  ing 
Container 

In  §  101.9(b)(2)  of  the  1990  proposal. 
FDA  proposed  to  define  a  single-serving 
container  as  a  container  containing  150 
percent  or  less  of  the  standard  serving 
size  and  to  require  that  the  entire 
content  of  the  package  be  labeled  as  one 
serving.  The  agency  proposed  this 
definition  on  the  basis  of  an  informal 
survey  that  it  conducted  in  the 
Washington,  DC  area  and  FDA's  Food 
Labeling  and  Package  Survey  (Ref.  17). 
These  surveys  suggested  that  the  150 
percent  upper  limit  on  9 ingle- serving 
containers  would  cover  almost  all 
packages  whose  contents  are  likely  to 
be  consumed  at  a  single-eating  occasion. 

About  two-thirds  of  the  comments  on 
the  1990  proposal  supported  FDA's 
definition.  Several  comments 
recommended  a  different  cutoff  level  (or 
single-serving  containers  however. 
Some  comments  stated  that  the  upper 
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limit  should  be  lowered,  e.g..  to  125 
percent,  while  another  comment 
suggested  increasing  the  upper  limit  to 
200  percent  of  the  standard  serving  size. 
A  few  comments  recommended  a  range 
such  as  75  to  125  or  50  to  150  percent  of 
the  standard  serving.  The  lOM  report 
(Ref.  1)  also  recommended  a  range  of  50 
to  150  percent  of  the  commonly 
consumed  unit. 

The  agency  has  learned  from  its  own 
observations  in  the  marketplace  and 
through  comments  and  presentations  at 
the  public  meeting  on  serving  sizes,  that 
single-serving  packages  and  containers 
that  are  larger  than  150  percent  of  the 
proposed  standard  serving  sizes  are  not 
uncommon  on  the  market  and  may  be 
increasing  in  number.  One  company,  for 
example,  pointed  out  that  single-serve 
buffet  cans  of  canned  fruits  with  pop- 
tops,  which  contain  200  percent  of  the 
proposed  standard  serving  size,  are 
relatively  new  on  the  market  but  are 
already  extremely  popular.  Presenters  at 
the  public  hearing  also  pointed  to 
additional  products  intended  for 
consumption  at  a  single-eating  occasion 
that  exceed  150  percent  of  the  proposed 
standard  serving  sizes,  e.g..  king-size 
candy  bars.  The  agency  is  unable  to 
predict  the  extent  to  which  these  types 
of  larger  single-serving  products  may 
become  available  but  notes  that  an 
increasing  number  of  foods  are 
packaged  for  convenience  to  individuals 
in  snacking  and  in  eating  away  from 
home. 

Because  many  single-serving 
packages  exceed  the  proposed  150 
percent  level,  the  agency  believes  that  it 
is  not  appropriate  to  lower  the  cutoff 
level  for  the  definition  of  a  single- 
serving  container.  Rather,  in  light  of  the 
evidence  of  the  trend  to  larger  packages, 
the  agency  believes  that  it  is  more 
appropriate  to  increase  the  upper  limit 
to  "less  than  200  percent"  This  higher 
level,  if  adopted,  will  require  that  more 
small  packages  be  labeled  as  a  siiigle- 
8er\'ing. 

The  agency  is  proposing  to  set  the 
upper  limit  at  "less  than  200  percent"  of 
the  reference  amount  for  two  reasons. 
First,  products  that  contain  200  percent 
of  the  reference  amount  are.  by 
definition.  2  servings.  Thus,  they  are  not 
single  servings.  Second,  there  is  a 
significant  question  as  to  whether  these 
larger  size  products  will  usually  be 
consumed  at  a  single-eating  occasion  by 
one  individual,  considering  that  the 
customarily  consumed  amount  is  one- 
half  or  less  than  the  package  container. 
Thus,  the  agency  believes  that  it  would 
not  be  accurate  to  require  that  packages 
containing  200  percent  or  more,  be 
labeled  as  single-serving  containers. 


Other  concerns  about  the  proposed 
upper  limit  of  150  percent  of  the 
standard  serving  size  had  to  do  with  a 
possibility  that  some  manufacturers 
might  increase  the  size  of  their  product 
to  slightly  more  than  this  limit  to  be  able 
to  use  a  smaller  standard  serving  size. 
This  change  would  mean  that  the  label 
information  would  be  misleading  to 
consumers  who  usually  consume  the 
entire  amount  in  the  container. 

FDA  is  aware  that  such 
misrepresentations  may  occur  in 
relation  to  any  upper  cutoff  level  that 
the  agency  may  propose.  The  agency 
does  not  believe  that  there  is  a  ready 
solution  to  this  problem.  The  agency 
believes  that  the  solution  that  it  is 
proposing  is  the  most  fair,  because  a 
manufacturer  who  provides  200  percent 
or  more  of  the  reference  amount  is 
providing  two  servings  of  the  food  under 
the  standards  that  FDA  is  proposing. 
That  manufacturer  is  entitled  to  label  its 
food  accordingly. 

Some  food  industries  criticized  the 
proposal  to  label  the  total  content  of  a 
single-serving  container  as  one  8er\'ing 
because  it  would  result  in  different 
nutritional  values  appearing  on  the 
labels  of  the  same  food  product, 
depending  upon  the  size  of  the  container 
in  which  the  product  is  packaged.  The 
comments  stated  that  consumers  would 
be  confused  seeing  nutrition  information 
that  differs  on  the  same  food. 

In  the  notice  of  public  meeting,  the 
agency  requested  views  and  data  on 
whether  differences  in  the  listing  of  the 
nutritional  content  of  the  same  food 
would  be  confusing  to  consumers.  No 
data  on  this  issue  were  presented  at  the 
meeting  or  in  written  comments. 

FDA  continues  to  believe  that 
nutrition  information  based  on  the  entire 
content  of  the  container  for  small 
containers  that  are  usually  consumed  at 
a  single-eating  occasion  is  most 
meaningful  to  consumers  because  it 
reflects  the  nutrient  content  of  the 
quantity  of  food  that  is  customarily 
consumed  in  the  circumstances. 
Moreover,  a  large  number  of  consumers 
requested  that  FDA  require  that 
nutrition  information  on  these  products 
be  provided  for  the  entire  contents  of 
the  container. 

Some  industry  comments  stated  that  it 
was  unnecessary  to  define  single- 
serving  containers  at  all.  One  industry 
comment  supported  defining  a  single- 
serving  container  to  be  whatever  a 
manufacturer  chooses  to  call  a  single- 
serving.  However,  consumers  repeatedly 
complained  about  multiple  servings 
declared  on  some  obviously  single- 
serving  products  such  as  soft  drinks. 


Therefore,  FDA  considers  it  essential  to 
define  single-serving  containers. 

One  industry  comment  addressed  the 
question  of  how  to  define  single-serving 
containers  using  criteria  not  related  to 
an  amount  consumed,  e.g.,  whether  the 
package  is  recloseable. 

FDA  does  not  believe  such  criteria 
would  be  practical  or  meaningful.  With 
the  introduction  of  the  recloseable 
plastic  bag  and  other  type  of  closures, 
any  container  can  be  made  recloseable 
regardless  of  the  package  size. 

Comments  suggested  that  FDA 
establish  a  lower  cutoff  level,  or  that  it 
allow  a  smaller  amount,  such  as  50  to  75 
percent  of  the  standard  serving  size  to 
be  labeled  as  a  half  serving.  These 
comments  were  based  on  concerns 
about  the  possibility  that  serving  sizes 
could  be  manipulated  in  a  way  that 
would  result  in  the  abuse  of  adjectival 
descriptors  like  "low  sodium."  Many 
consumers  and  health  professionals  who 
commented  on  single  serving  containers 
expressed  concerns  about  such  abuse. 

In  §  101.12(g).  FDA  is  proposing  that 
both  the  serving  size  declared  on  the 
label  and  the  reference  amount  be  used 
in  determining  whether  a  food  meets  the 
definition  for  an  adjectival  descriptor. 
Use  of  both  the  label  serving  size  and 
the  reference  amount  will  prevent  a 
single-serving  container  from  qualifying 
for  the  descriptor  based  on  package  size 
alone.  Also,  elsewhere  in  this  issue  of 
the  Federal  Register.  FDA  is  proposing 
regulations  for  adjectival  descriptors 
that  the  agency  believes  will  also 
prevent  abuses  in  their  use.  Therefore, 
at  this  time,  FDA  does  not  consider  it 
necessary  to  define  a  lower  limit  for 
single-serving  containers.  If  a  lower  limit 
becomes  necessary  for  reasons  other 
than  concern  about  adjectival 
descriptors,  the  agency  will  reconsider 
this  issue. 

Based  on  all  of  the  information 
presented  to  the  agency,  FDA  believes 
that:  (1)  Single-serving  containers  should 
be  defined,  (2)  it  is  desirable  to  increase 
the  upper  limit,  and  (3)  there  is  no  basis 
to  establish  a  lower  limit  at  this  time. 
Therefore,  in  S  101.9(b)(6)  of  this 
reproposal.  FDA  is  proposing  to  require 
that  manufactiuers  declare  that  there  is 
a  single-serving  in  a  container  or 
package  that  contains  less  than  200 
percent  of  the  reference  amount 
proposed  in  §  101.12(b).  and  that  they 
declare  nutrition  information  based  on 
the  total  content  of  the  container. 

A  few  industry  comments  stated  that 
there  should  be  no  upper  limit  on  single- 
serving  containers. 

The  agency  would  not  consider  it 
appropriate  to  label  a  very  large 
container,  e.g..  a  half  gallon  of  ice 
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Therefore,  FDA  considers  it  essential  to 
define  single-serving  containers. 

One  industry  comment  addressed  the 
question  of  how  to  define  single-serving 
containers  using  criteria  not  related  to 
an  amount  consumed,  e.g..  whether  the 
package  is  recloseable. 

FDA  does  not  believe  such  criteria 
would  be  practical  or  meaningful.  With 
the  introduction  of  the  recloseable 
plastic  bag  and  other  type  of  closures, 
any  container  can  be  made  recloseable 
regardless  of  the  package  size. 

Comments  suggested  that  FDA 
establish  a  lower  cutoff  level,  or  that  it 
allow  a  smaller  amount,  such  as  50  to  75 
percent  of  the  standard  serving  size  to 
be  labeled  as  a  half  serving.  These 
comments  were  based  on  concerns 
about  the  possibility  that  serving  sizes 
could  be  manipulated  in  a  way  that 
would  result  in  the  abuse  of  adjectival 
descriptors  like  "low  sodium."  Many 
consumers  and  health  professionals  who 
commented  on  single  serving  containers 
expressed  concerns  about  such  abuse. 

In  §  101.12(g),  FDA  is  proposing  that 
both  the  serving  size  declared  on  the 
label  and  the  reference  amount  be  used 
in  determining  whether  a  food  meets  the 
definition  for  an  adjectival  descriptor. 
Use  of  both  the  label  serving  size  and 
the  reference  amount  will  prevent  a 
single-serving  container  from  qualifying 
for  the  descriptor  based  on  package  size 
alone.  Also,  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  proposing 
regulations  for  adjectival  descriptors 
that  the  agency  believes  will  also 
prevent  abuses  in  their  use.  Therefore, 
at  this  time.  FDA  does  not  consider  it 
necessary  to  define  a  lower  limit  for 
single-serving  containers.  If  a  lower  limit 
becomes  necessary  for  reasons  other 
than  concern  about  adjectival 
descriptors,  the  agency  will  reconsider 
this  issue. 

Based  on  all  of  the  information 
presented  to  the  agency,  FDA  believes 
that:  (1)  Single-serving  containers  should 
be  defined,  (2)  it  is  desirable  to  increase 
the  upper  limit,  and  (3)  there  is  no  basis 
to  establish  a  lower  limit  at  this  time. 
Therefore,  in  S  101.9(b)(6)  of  this 
reproposal,  FDA  is  proposing  to  require 
that  manufactiu^rs  declare  that  there  is 
a  single-serving  in  a  container  or 
package  that  contains  less  than  200 
percent  of  the  reference  amount 
proposed  in  §  101.12(b).  and  that  they 
declare  nutrition  information  based  on 
the  total  content  of  the  container. 

A  few  industry  comments  stated  that 
there  should  be  no  upper  limit  on  single- 
serving  containers. 

The  agency  would  not  consider  it 
appropriate  to  label  a  very  large 
container,  e.g.,  a  half  gallon  of  ice 


cream,  as  a  single-serving  container. 
However,  to  provide  flexibility,  in 
;S  101.9(b)(6j  of  Ibfs  reproposal,  the 
sgency  is  proposing  to  allow  the 
Imanufacturer  !o  declare  a  sirrgle-serving 
on  relatively  small  containers  confaming 
200  percent  or  more  of  the  reference 
amount  if  the  entire  content  of  the 
container  can  be  expected,  reasonably, 
to  be  consumed  at  a  single-bating 
occasion.  The  determination  for 
reasonableness  should  be  based  on  food 
consumption  data  tinder  actual 
conditions  of  use.  Manufacturers  should 
be  prepared  to  provide  the  agency  with 
the  data  that  supports  the  single-serving 
claim  upon  request.  The  agency  is  aware 
that  this  allowance  has  a  potential  for 
misuse.  The  agency  intends  to  consider 
regulatory  action  for  misuse  of  this 
allowance. 

FDA  requests  comn>ents  on  the  new 
upper  limit  for  sin^e-serving  containers 
and  on  whether  it  is  reasonable  to  allow 
the  manufacturer  to  determine  the 
single-serving  status  above  thai  level. 

D.  Proposed  Reference  Amounts  for 
Serving  Sizes 

1.  Introductior 

In  §  101.12(b)  ol  the  1990  proposal 
FDA  proposed  standard  serving  sizes  for 
159  product  categories  that  were 
primarily  based  on  the  amount 
commolily  consumed  by  the  relevant 
population  (i.e.,  persons  4  or  more  years 
of  age,  infants,  or  toddlers)  as  reported 
in  the  1977-1978  Nationwide  Food 
Consumption  Survey  (NFCS)  conducted 
by  USDA.  The  proposed  standard 
serving  sizes  were  generally  expressed 
in  U.S.  units. 

The  1990  amendments  require  that 
FDA  establish  standards  to  define 
serving  size  (section  2(b)ll)(D)  of  the 
1990  amendments).  To  implement  this 
requirement,  FDA  is  proposing  to 
establish  procedures  under  which 
manufacturers  would  derive  the 
appropriate  serving  size  from  the 
reference  amounts  in  S  101.12(b),  instead 
of  establishing  specific  serving  sizes. 

Before  discussing  the  reference 
amounts  and  the  other  procedures  for 
determining  serving  size,  FDA  wishes  to 
respond  to  comments  that  it  received  on 
the  methodology  that  should  be  used  in 
determining  serving  sizes. 

1.  About  two-thirds  of  the  comments 
on  the  1990  proposal,  that  addressed  the 
methodology  question  agreed  with 
FDA's  approach  of  using  food 
consumption  data.  The  other  comments 
suggested  that  other  or  additional 
sources  be  used,  such  as  longstanding 
industry  serving  sizes,  serving  sizes 
currently  in  use,  the  serving  sizes  in 
dietary  guidance  or  educational 


materials,  diabetic  food  exchange  Ksfs, 
^nd  USDA  Handbook  number  72, 
entitled  "Nutritive  Value  of  Foods." 
Discussion  at  the  public  n)eeting 
focused  largely  on  this  issue.  Two 
consumer  organizations  supported 
FDA's  use  of  food  consumption  data  as 
the  basis  for  establishing  serving  sizes. 
One  organization  stated  that  the  1990 
amendments  require  the  use  of  only  food 
consumption  data  in  establishing 
serving  sizes.  However,  most  other 
presenters  stated  that,  in  addition  lo 
food  consumption  data,  other 
information  stich  as  those  Ksted  above, 
should  be  used  as  supplementary 
sources  for  determining  serving  sizes  for 
nutrition  labeling  purposes. 

Section  403(q)(lMAMi)  of  the  act  has 
the  effect  of  requiring  the  use  ol  food 
consumption  data  as  the  primary  basis 
for  the  serving  size  determination.  FDA 
beheves  that  without  sw.h  data,  it  is 
impossible  to  determine  the  amount  of 
food  that  is  customarily  consumed. 
However.  FDA  believes  that  oLher 
information  related  to  servir>g  size  can 
be  useful,  particulariy  when  food 
consumption  data  are  inadequate.  The 
agency  used  several  additional  sources 
of  information  in  arriving  at  the 
reference  amounts  proposed  in 
S  101.12(b).  These  additional  sources, 
and  when  and  how  they  were  used,  are 
described  in  sections  IV.D.3.C.  and 
IV.D.3.d.  of  this  document. 

With  regard  to  longstanding  industry 
serving  sizes,  in  the  February  28, 1991 
notice  for  the  public  meeting,  FDA 
requested  comments  and  supporting 
data  on  the  definition  of  "longstanding" 
serving  size.  One  comment  stated  that 
longstanding  serving  size  should  include 
serving  sizes  used  before  1973,  as  a 
minimum,  and  presented  three  examples 
of  serving  size  used  before  that  date. 

Since  it  had  no  established  definition 
or  sufficient  data  to  define  longstanding 
serving  sizes,  the  agency  took  into 
consideration  all  serving  sizes  suggested 
in  comments  regardless  of  their  history 
of  use  and  serving  sizes  currently  on 
product  labels  in  arriving  at  the 
reference  amounts  (Ref.  2). 

FDA  does  not  consider  the  diabetic 
exchange  lists  to  be  an  appropriate 
source  to  use  in  determining  serving  size 
under  the  act  for  several  reasons. 
Serving  sizes  contained  in  the  diabetic 
exchange  lists  are  tailored  so  that  each 
food  choice  within  an  individual 
exchange  list  will  provide  similar 
amounts  of  calories,  protein, 
carbohydrate,  and  fat  (Ref.  5).  Therefore, 
the  driving  force  in  determining  the 
serving  size  for  the  exchange  lists  is 
calorie  content  and  content  of  energy- 
producing  macronutrients,  not  an 
amount  of  food  customarily  consumed 


as  required  by  the  art.  Consefpiently. 
many  different  specific  serving  sixes  ore 
given  for  individual  foods  that  belong  lo 
the  same  category.  For  example,  several 
servir»g  sizes  are  given  for  frozen 
desserts,  Vt  cup  for  sherbet,  %  cup  for 
frozen  yogurt,  and  Va  cup  for  ice  cream. 
Also,  the  serving  size  for  some  foods  is 
very  small,  e.g.,  one-half  English  muffin, 
which  does  not  represent  an  amount 
customarily  consumed  by  the  general 
population.  In  addition,  FDA  does  not 
believe  that  sen,ing  sizes  designed  lo 
meet  a  special  dietary  need  of  a 
subpopulation  that  has  a  unique  health 
problem  are  appropriate  to  use  as 
serving  sizes  for  the  nutrition  labeling  of 
products  for  the  general  population. 

FDA  dees  not  consider  the  serving 
sizes  in  any  USDA  liandbooks, 
including  number  72.  to  be  an 
appropriate  source  given  the  definition  - 
of  "serving  size"  in  the  act.  Because 
these  Handbooks  are  not  intended  to 
reflect  "amount  customarily  consumed," 
the  serving  sizes  in  them  are  not  based 
on  food  consumption  data  and  are  not 
necessarily  representative  of  an  amount 
customarily  consumed.  In  addition, 
these  handbooks  list  a  limited  number  of 
the  prepared  and  packaged  foods  (e.g.. 
frozen  entrees)  that  are  subject  lo 
oiandatory  nutrition  labeling. 

2.  Sotne  industry  comments  contended 
that  many  currently  used  serving  siz(;t 
have  been  used  for  nutny  years  and  are 
familiar  lo  consumers,  and  therefore 
that  changing  them  could  be  confusing. 

The  act  defines  serving  size  as  an 
amount  customarily  consumed.  Thus, 
the  primary  basis  for  serving  siz<,'  must 
be  consumption  data,  not  wirrcnl 
labeling  practices.  Furthermore,  a 
professional  nutrition  association 
commented  thai  its  members  h.3ve 
reported  that  consumers  are  g«»neral5y 
unaware  of  the  serving  sizes  Uiat  are 
used  by  industry.  At  the  public  meeting, 
a  consumer  organization  presented 
similar  data  from  ils  own  informal 
survey.  Based  on  this  information,  the 
agency  docs  not  believe  that  it  would^ 
confusing  to  consumers  to  mak;;  i:h»ifi?s 
in  currently  used  serving  sizes.  J^ 

3.  Industry  comments  also  stated  ihat 
some  of  the  serving  sizes  in  curreiit  use 
were  established  cooperatively  with 
FDA. 

The  agency  acknowledges  that,  in  the 
absence  of  a  formal  regulation  and  upon 
the  request  of  different  segments  of  the 
food  industry,  it  has  provided  aHvisory 
opinions  on  serving  size  on  a  food-hy- 
food  basis.  These  advisory  opinions 
have  not  gone  through  rulemaking 
procedures.  FDA  is  now  required  by  law 
to  develop  a  serving  size  regulation  for 
all  food  products  based  on  an  amount 


60400  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27,  1991  /  Proposed  Rules 


that  is  customarily  consumed.  Therefore, 
the  proposed  reference  amounts  listed  in 
S  101.12(b).  and  the  label  serving  sizes 
derived  under  the  procedures  proposed 
in  this  document,  will  supersede  all 
advisory  opinions  previously  given  to 
the  industry. 

4.  Some  industry  comments  objected 
to  the  use  of  only  food  consumption  data 
in  determining  ser\'ing  sizes  on  the  basis 
that: 

(1)  Food  consumption  data  have 
known  inaccuracies; 

(2)  The  amount  per  eating  occasion 
does  not  reflect  the  multiple  servings  or 
"helpings"  that  may  be  consumed  at  a 
single-eating  occasion; 

(3)  The  data  used  for  the  proposal 
were  more  than  a  decade  old  and  eating 
habits  may  have  changed;  and 

(4)  Food  consumption  data  are  not  the 
recommended  amounts  in  terms  of  diet 
and  health.  Some  nonindustry  comments 
also  supported  the  use  of  more  recent 
data  such  as  data  from  1987-1988  NFCS. 

FDA  acknowledges  that  the  1987-1988 
NFCS  data  may  have  inaccuracies  (e.g., 
underreporting  of  intakes]  as  food 
consumption  surveys  usually  do. 
However,  food  consumption  survey 
data,  such  as  NFCS.  provide  objective 
estimates  of  amounts  of  food 
customarily  consumed.  The  NFCS  is 
nationally  representative  and  represents 
the  most  comprehensive  data  on  food 
consumption  practices  of  the  U.S. 
population  that  are  available  to  the 
agency.  In  using  the  food  consumption 
data,  the  agency  sought  to  ensure  that 
the  amount  reported  was  reasonable 
(see  section  IV.D.3.d.  of  this  document). 
As  for  multiple  helpings  or  servings,  it  is 
very  likely  that  some  people  reported 
amounts  that  represented  multiple 
helpings  or  servings  because  the  total 
reported  by  such  people  represents  the 
amount  that  they  customarily  consume 
at  a  single  eating  occasion. 

Since  the  1990  proposal  was 
published.  USDA  has  released  the  Hnal 
data  tape  for  the  1987-1988  NFCS.  FDA 
analyzed  this  new  survey  data  in 
developing  the  proposed  reference 
amounts,  as  discussed  in  section 
IV.D.S.a.  of  this  document. 

The  argument  that  serving  sizes 
should  be  recommended  amounts  in 
terms  of  diet  and  health  is  not  consistent 
with  the  requirement  of  the  act.  The  act 
defmes  serving  size  as  "an  amount 
customarily  consumed"  and  not  an 
amount  recommended  to  promote 
health. 

5.  Several  comments  on  how  to 
calculate  customarily  or  commonly 
consumed  amounts  included  suggestions 
for  (1)  the  use  of  the  median  instead  of 
the  mean  because  mean  is  more  likely 
influenced  by  outlier  values  than  the 


median.  (2)  the  use  of  the  mode  (that  is. 
the  most  frequently  consumed  amount). 
(3)  inclusion  of  the  sample  size  in  the 
criteria,  (4)  consideration  of  the 
demographics  of  "key"  consumers  and 
avoidance  of  data  skewed  by 
nonprimary  users,  and  (5)  the  use  of  the 
lowest  common  denominator  in 
household  measures  for  a  product  (e.g.,  1 
oz  for  cheese,  one  slice  for  bread). 

In  determining  the  standard  serving 
sizes  proposed  on  July  19, 1990,  FDA 
used  the  amount  consumed  per  eating 
occasion  (hereinafter  referred  to  as 
"consumed  serving  size  (CSS)")  by  an 
individual  as  the  basis  for  serving  size. 
To  estimate  the  amount  commonly 
consumed  by  a  population  group,  the 
agency  used  both  the  mean  and  the 
median  CSS  for  the  group,  with  the 
mean  as  the  driving  force  and  the 
median  as  a  guide  in  rounding  the  value 
to  a  meaningful  household  measure.  For 
example,  if  the  mean  was  2.3  oz  and  the 
median  was  1.6  oz,  the  agency  rounded 
the  mean  down  to  2  oz  rather  than  up  to 
2.5  oz.  FDA  believes  that  both  the  mean 
and  the  median  CSS  are  valid  values  for 
determining  the  customarily  consumed 
amount,  and  that  the  exclusion  of  one  or 
the  other  is  not  desirable. 

Regarding  the  suggestion  for  use  of  the 
mode,  FDA  performed  additional  data 
analysis  for  this  reproposal  to  include 
the  mode.  The  mode  was  not  useful, 
however,  as  the  sole  criterion  for 
determining  the  reference  amount 
because  most  food  groups  had  two  or 
more  modes,  and  there  usually  was  no 
obvious  or  rational  basis  to  choose  one 
over  the  other.  However,  the  mode  did 
provide  additional  guidance  in 
determining  the  reference  amount.  The 
agency  also  took  the  sample  size  into 
consideration  in  developing  the 
reference  amounts,  as  discussed  in 
sections  IV.D.3.d.  of  this  document. 

Concerning  the  suggestion  to  consider 
the  demographics  of  "key"  consumers 
and  avoidance  of  data  skewed  by 
nonprimary  users,  the  NFCS  survey 
design  took  into  consideration  the 
demographics  of  all  users,  and  "key" 
users  usually  determine  the  customarily 
consumed  amounts  (i.e.,  mean,  median, 
and  modal  CSS  values).  The  mean  is 
influenced  by  outliers,  but  this  influence 
is  lessened  as  sample  size  increases. 
The  consideration  of  sample  size,  and 
the  median  and  modal  CSS  values, 
which  are  less  influenced  by  the  outliers 
or  skewed  data,  further  improved  the 
determination  of  the  reference  amounts 
in  this  reproposal. 

Finally,  with  respect  to  the  suggested 
use  of  the  lowest  common  denominator, 
in  light  of  the  requirement  of  the  act  that 
serving  size  be  the  amount  customarily 
consumed.  FDA  does  not  believe  that 


use  of  the  lowest  common  denominator 
is  legally  allowable  except  when  it 
represents  the  customarily  consumed 
amount 

6.  Another  industry  comment  stated 
that  a  weighted  average  is  not 
appropriate  for  determining  serving  size 
because  there  are  too  many  varieties  of 
a  product/ food  item. 

FDA  is  well  aware  of  the  large  variety 
of  food  products  in  the  marketplace. 
One  reason  why  the  agency  could  not 
establish  serving  sizes  for  a  limited 
number  of  broad  categories  as 
recommended  by  the  lOM  report  is  the 
large  variety  of  food  products  (see 
section  III.A.  of  this  document). 
Consequently,  the  agency  performed 
extensive  data  analysis  to  ensure  that 
only  foods  similar  in  dietary  usage  and 
consumption  size  were  included  in  a 
proposed  product  category.  FDA 
continues  to  believe  that  a  reasonable 
reference  amount  can  be  established  for 
all  product  categories  by  grouping  foods 
that  are  similar  in  dietary  usage  and 
consumption  size. 

7.  Several  oral  presentations  at  the 
public  meeting  and  written  comments 
that  FDA  received  in  response  to  the 
meeting  notice  stated  that  the  amount 
"customarily  consumed"  is  highly 
variable  and  is  related  to  a  number  of 
factors  such  as  the  age  and  sex  of  the 
individual.  Some  industry  comments 
stated  that  the  amount  of  food 
customarily  or  typically  consumed  is 
also  affected  by  such  factors  as  how  a 
food  is  packaged  and  positioned  in  the 
marketplace  (e.g.,  as  a  snack  or  entree), 
and  that  the  average  consumed  amount 
is  difficult  to  define  for  many  food 
products  because  of  their  many  uses  and 
varying  consumption  at  different  times 
of  day. 

FDA  acknowledges  that  the  high 
variability  among  individuals  in  the 
amounts  that  are  customarily  consumed 
may  reduce  the  value  of  a  reference 
quantity  to  any  one  individual  who  is 
not  consuming  servings  of  foods  that  are 
approximately  the  size  of  that  reference 
quantity.  Therefore,  FDA  is  also 
proposing  to  permit  manufacturers  to 
present  nu'rient  values  based  on  a 
uniform  unit  (e.g..  100  g  or  1  oz).  in 
addition  to  the  declaration  of  nutrients 
on  the  basis  of  a  serving.  Such 
presentations  may.  in  some 
circumstances,  facilitate  comparisons  of 
different  kinds  of  the  same  food. 
Furthermore,  such  presentations  may 
also  facilitate  comparisons  of  foods 
belonging  to  different  food  groups. 

In  addition  to  the  variability  among 
individuals,  FDA  recognizes  that  the 
diverse  nature  of  food  products  also 
complicates  the  process  for  determining 
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use  of  the  lowest  common  denominator 
is  legally  allowable  except  when  it 
represents  the  customarily  consumed 
amount 

6.  Another  industry  comment  stated 
that  a  weighted  average  is  not 
appropriate  for  determining  serving  size 
because  there  are  too  many  varieties  of 
a  product/ food  item. 

FDA  is  well  aware  of  the  large  variety 
of  food  products  in  the  marketplace. 
One  reason  why  the  agency  could  not 
establish  serving  sizes  for  a  limited 
number  of  broad  categories  as 
recommended  by  the  lOM  report  is  the 
large  variety  of  food  products  (see 
section  III.A.  of  this  document). 
Consequently,  the  agency  performed 
extensive  data  analysis  to  ensure  that 
only  foods  similar  in  dietary  usage  and 
consumption  size  were  included  in  a 
proposed  product  category.  FDA 
continues  to  believe  that  a  reasonable 
reference  amount  can  be  established  for 
all  product  categories  by  grouping  foods 
that  are  similar  in  dietary  usage  and 
consumption  size. 

7.  Several  oral  presentations  at  the 
public  meeting  and  written  comments 
that  FDA  received  in  response  to  the 
meeting  notice  stated  that  the  amount 
"customarily  consumed"  is  highly 
variable  and  is  related  to  a  number  of 
factors  such  as  the  age  and  sex  of  the 
individual.  Some  industry  comments 
stated  that  the  amount  of  food 
customarily  or  typically  consumed  is 
also  affected  by  such  factors  as  how  a 
food  is  packaged  and  positioned  in  the 
marketplace  (e.g.,  as  a  snack  or  entree), 
and  that  the  average  consumed  amount 
is  difficult  to  define  for  many  food 
products  because  of  their  many  uses  and 
varying  consumption  at  different  times 
of  day. 

FDA  acknowledges  that  the  high 
variability  among  individuals  in  the 
amounts  that  are  customarily  consumed 
may  reduce  the  value  of  a  reference 
quantity  to  any  one  individual  who  is 
not  consuming  servings  of  foods  that  are 
approximately  the  size  of  that  reference 
quantify.  Therefore,  FDA  is  also 
proposing  to  permit  manufacturers  to 
present  nutrient  values  based  on  a 
uniform  unit  (e.g.,  100  g  or  1  oz),  in 
addition  to  the  declaration  of  nutrients 
on  the  basis  of  a  serving.  Such 
presentations  may,  in  some 
circumstances,  facilitate  comparisons  of 
different  kinds  of  the  same  food. 
Furthermore,  such  presentations  may 
also  facilitate  comparisons  of  foods 
belonging  to  different  food  groups. 

In  addition  to  the  variability  among 
individuals,  FDA  recognizes  that  the 
diverse  nature  of  food  products  also 
complicates  the  process  for  determining 


reference  amounts.  However,  national 
food  consumption  surveys,  including 
ySDA's  NFCS,  have  many  factors  built 
into  the  survey  design  that  make  it 
possible  to  estimate  food  consumption 
patterns  representative  of  the  U.S. 
population.  Sample  persons  in  the 
survey  are  selected  by  statistical 
procedures  that  ensure  representation  of 
all  ages,  both  sexes,  and  other 
demographic  and  socio-economic 
characteristics  of  the  U.S.  population. 
Dietary  intake  information  is  collected 
throughout  the  day  so  as  to  cover  many 
different  uses  (e.g.,  as  snacks  vs. 
entrees)  and  varying  consumption  at 
different  times  of  day  (e.g.,  breakfast  vs. 
dinner).  Therefore,  many  concerns 
raised  in  the  comments  are  addressed 
by  the  design  of  the  NFCS  survey. 

The  agency  is  willing  to  consider  any 
data  that  may  give  a  better  estimate  of 
an  amount  customarily  consumed  for  a 
specific  product  category.  Although  FDA 
received  some  data  in  the  comments, 
these  data  were  unacceptable  for 
various  reasons.  For  example,  the 
estimates  were  not  representative  of  the 
food  consumption  practices  of  the 
relevant  population  group;  the  data  were 
inappropriate  because  of  flaws  in  the 
study  design;  or  there  was  poor 
documentation  of  the  methodology.  In 
section  K  (Petition  Process),  the  agency 
is  proposing  general  guidelines  on  how 
to  conduct  a  survey  and  to  collect  data 
to  support  a  request  for  change  in  a 
proposed  reference  amount  or  to 
establish  a  reference  amount  for  a 
subcategory  of  food  or  a  product 
category  not  covered  by  this  reproposal. 

FDA  is  well  aware  of  the  fact  that  an 
amount  of  food  customarily  consumed  is 
highly  variable  among  people  who  differ 
by  age,  sex,  body  build,  life  style,  and 
other  attributes.  The  agency  wishes  to 
make  it  clear  that  it  is  not  trying  to 
estimate  accurately  serving  sizes  that 
apply  to  any  particular  individual.  As 
pointed  out  in  the  1990  proposal,  neither 
the  reference  amount  nor  the  serving 
size  declared  on  the  product  label  are  to 
be  interpreted  as  recommended  amounts 
for  consumption.  Rather,  given  the 
particular  product  category,  the 
reference  amount,  which  may  be 
modified  somewhat  as  the  serving  size 
on  the  product  label  because  of  the  size 
and  shape  of  the  product,  represents  the 
amount  of  that  type  of  food  that  is 
customarily  consumed  by  persons  in  a 
particular  population  group  (e.g.,  by  all 
persons  4  years  of  age  or  older). 

8.  One  of  the  general  principles  that 
FDA  followed  in  arriving  at  the  standard 
serving  sizes  in  the  1990  proposal  was 
that  a  serving  size  should  be  based  on 
only  the  edible  portion  of  food,  and  not 


bone,  seed,  shell,  or  other  inedible 
components.  The  National  Fisheries 
Institute  commented  that  serving  sizes 
for  fish  cannot  always  be  based  on 
edible  weight  because  bones  cannot  be 
separated  from  flesh. 

FDA  believes  that  the  fish  industry 
should  be  able  to  estimate  the  edible 
portion  of  the  fish  from  its  own  data  or 
other  standard  statistical  data  that 
provide  percent  refuse  information,  e.g., 
USDA  Handbook  No.  102  entitled  "Food 
Yields  Summarized  by  Different  Stages 
of  Preparation"  (Ref.  18). 

9.  Some  comments  that  agreed  with 
the  use  of  food  consumption  data 
expressed  reservations  about  some 
specific  aspects  of  the  1990  proposal. 
The  Association  of  State  and  Territorial 
Officials  stated  that  the  basis  for  serving 
sizes  should  be  the  average  amount 
consumed  by  an  adult.  A  few  health 
professionals  commented  that  it  was 
unrealistic  to  calculate  average  amounts 
from  food  consumption  data  that  include 
all  persons  4  years  of  age  and  older 
because  of  the  large  differences  in  the 
amount  of  food  eaten. 

FDA  proposed  two  sets  of  standard 
serving  sizes  in  the  1990  proposal,  one 
for  infant  and  toddler  foods  and  one  for 
the  general  food  supply.  Infant  and 
toddler  foods  were  presented  separately 
because  these  foods  differ  from  the 
general  food  supply  in  that  they  are 
specially  processed  for  consumption  by 
infants  or  by  very  young  children. 
Children  4  years  of  age  and  older 
generally  eat  from  the  same  food  supply 
as  the  rest  of  the  family. 

FDA  acknowledges  that  there  are 
large  differences  in  the  amounts 
consumed  among  persons  4  years  of  age 
or  older.  Having  several  sets  of  ser\'ing 
sizes  for  different  age  subgroups  of  the 
general  population  category  would 
likely  produce  serving  sizes  more 
realistic  for  each  subgroup.  However, 
several  columns  of  nutrition 
information,  one  for  each  age 
subcategory,  would  be  required  on  the 
labels  of  many  products.  These 
additional  columns  would  be 
unreasonable  and  impractical.  As 
pointed  out  earlier,  neither  the  reference 
amount  nor  the  serving  size  declared  on 
the  product  label  are  amounts 
recommended  for  consumption.  They 
represent  reasonable  quantities  of  foods 
for  declaring  nutritional  values. 
Accordingly,  FDA  is  proposing  one  set 
of  reference  amounts  for  all  persons  4  or 
more  years  of  age. 

10.  A  baby  food  manufacturer 
commented  that  the  amount  customarily 
consumed  is  not  appropriate  for  foods 
intended  for  infants  and  children 
because  their  intakes  vary  markedly, 


and  mothers  could  interpret  the  serving 
size  as  a  recommended  amount. 

FDA  believes  that  this  comment 
misunderstands  the  purpose  of  a  serving 
size.  The  serving  size  declared  on  the 
product  label  is  not  an  amount 
recommended  for  consumption.  It  is,  by 
statute,  the  amount  customarily 
consumed. 

FDA  believes  that  this  type  of 
misunderstanding  can  best  be  addressed 
through  public  education.  The  agency's 
promulgation  of  nutrition  labeling 
regulations  will  be  followed  by  a 
consumer  education  program  to  assist 
consumers  in  using  the  nutrition 
information  on  the  label. 

The  company  suggested  using  the^jar 
(i.e.,  the  entire  content  of  the  jar)  as  the 
serving  size.  The  act  requires  serving 
size  to  be  the  amount  customarily 
consumed  and,  therefore,  jar  size  cannot 
be  used  as  the  basis  for  determining  the 
reference  amount  which,  in  turn, 
determines  the  label  serving  size,  unless 
the  jar  size  agrees  with  the  customarily 
consumed  amount.  The  reference 
amounts  for  baby  foods  in  S  101.12(b) 
are  the  amounts  customarily  consumed 
by  infants,  from  which  the 
manufacturers  are  to  determine  the  label 
serving  size  for  their  products.  Because 
most  small  jars  currently  in  the 
marketplace  meet  the  definition  for 
single-serving  containers,  nutrition 
information  for  most  baby  foods  would 
be  provided  on  a  per  jar  basis.  However, 
an  increasing  number  of  multi-serving 
containers  of  baby  foods  are  entering 
the  market.  The  label  serving  size  based 
on  the  reference  amount  enables 
nutritional  comparison  of  these 
products. 

11.  One  industry  comment  on  the  1990 
proposal  stated  that,  because  FDA 
selected  foods  having  a  high  frequency 
of  consumption  to  represent  the 
category  instead  of  using  ail  foods 
appropriate  for  the  category,  the  agency 
results  were  incorrect.  The  company 
further  claimed  that  FDA's 
misclassification  of  the  pourable  salad 
dressings  category  led  the  agency  to 
inappropriately  set  the  serving  size  for 
pourable  salad  dressings  at  2 
tablespoons  rather  than  1  tablespoon. 
The  company  submitted  results  of  its 
own  analysis  which  supported  1 
tablespoon. 

FDA  reexamined  its  original  food 
selection  scheme  and  repeated  the  data 
analysis  using  all  foods  relevant  for  the 
category.  The  results  reaffirtned  the 
appropriateness  of  the  original  food 
selecMon  strategy  and  the  accuracy  of 
the  results  published  in  the  1990 
proposal  (Ref.  19). 
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12.  A  government  agency  commented 
that  some  product  categories  were  not 
sufficiently  descriptive,  making  it 
difficult  to  make  proper  categorization 
of  products.  A  few  industry  comments 
stated  that  they  had  difficulty  in 
identifying  the  product  category  in 
which  their  products  belong  and 
requested  additional  categories. 
Products  cited  in  the  comments  were 
fish  sticks  and  sandwiches. 

Fish  sticks  are  included  in  the 
category  of  "Fish,  shellfish,  and  meat  or 
poultry  substitutes:  entrees  (cooked) 
without  sauce"  (renamed  in  this 
reproposal  as  "Fish,  Shellfish,  and  Meat 
or  Poultry  Substitutes:  Entrees  without 
sauce").  In  the  1990  proposal, 
sandwiches  were  included  in  the 
category  of  "Meal  type  trays:  Lunch  or 
dinner  trays,  Sandwich."  For  this 
reproposal,  sandwiches  are  included  in 
the  category  of  "Mixed  dishes:  Not 
measurable  with  cup  *  *  *." 

To  help  manufacturers  and  others  to 
identify  the  category  in  which  their 
specific  products  fit,  the  agency  has 
provided  an  extensive  list  of  products 
for  each  product  category  (Ref.  20).  FDA 
has  also  modified  the  names  of  some 
product  categories  to  be  more 
descriptive. 

13.  A  few  industry  comments  stated 
that  there  should  be  two  serving  sizes 
for  some  foods  (e.g.,  rice),  one  for  its  use 
as  a  side  dish  and  one  for  its  use  as  an 
entree. 

FDA  rejects  this  suggestion  for  three 
reasons.  First,  one  of  the  uses  of  the 
reference  amount  is  to  determine  the 
appropriateness  of  nutrient  content  and 
health  claims  made  for  food  products. 
Such  a  determination  cannot  be  made 
on  two  or  more  different  bases  (i.e., 
standards],  e.g.,  a  smaller  reference 
amount  to  evaluate  a  claim  for  a  side 
dish  and  a  larger  reference  amount  to 
evaluate  a  similar  claim  on  a  similar 
product  labeled  as  an  entree. 

Secondly,  there  is  no  assurance  that  a 
product  labeled  as  a  side  dish  will  not 
be  consumed  as  an  entree,  and  vice 
versa.  Thirdly,  FDA  does  not  believe 
that  this  suggestion  is  in  the  best  interest 
of  the  consumers.  Two  reference 
amounts  will  interfere  with  the  goal  that 
there  be  uniformity  among  serving  sizes 
declared  on  similar  products  by 
different  manufacturers. 

The  agency  would  not  object, 
however,  to  manufacturers  providing  a 
second  column  of  nutrition  information 
based  on  an  alternative  serving  size  as  a 
side  dish  or  as  an  entree.  However,  the 
agency  wants  to  make  it  clear  that  it 
will  use  the  reference  amount  to 
evaluate  whether  the  product  meets 
FDA  standards  for  any  claim  made  for 
the  product. 


14.  A  consumer  organization  pointed 
out  that  a  manufacturer  of  liquid  cream 
substitutes  uses  1  tablespoon  as  the 
serving  size  for  nutrition  labeling  but 
promotes  the  product  for  use  with 
breakfast  cereal.  Because  the  amount  of 
the  cream  substitute  consumed  with  the 
breakfast  cereal  is  much  larger  (e.g.,  1/2 
cup  or  8  tablespoons)  than  when  used  as 
a  coffee  whitener,  the  nutrition 
information  based  on  1  tablespoon  is 
misleading  to  consumers  who  use  the 
product  with  breakfast  cereals. 

FDA  agrees  with  the  comment  that 
nutrition  information  based  on  1 
tablespoon,  which  is  the  customarily 
consumed  amount  of  this  food,  is 
misleading  to  consumers  who  use  the 
product  with  breakfast  cereals  as 
suggested  by  the  manufacturer.  This 
type  of  promotion  can  happen  to  any 
product.  To  prevent  such  misleading 
labeling,  in  §  101.9(b)(ll)  of  this 
reproposal,  FDA  is  proposing  that  if  a 
product  is  promoted  on  the  label, 
labeling,  or  advertising  for  a  use  that 
differs  in  quantity  by  twofold  or  greater 
from  the  use  upon  which  the  reference 
amount  in  S  101.12(b)  is  based  (e.g.. 
liquid  cream  substitutes  promoted  for 
use  with  breakfast  cereals),  the 
manufacturer  must  provide  a  second 
column  of  nutrition  information  based 
on  the  amount  customarily  consumed  in 
the  promoted  use.  in  addition  to  the 
nutrition  information  per  serving  derived 
from  the  reference  amount  in  §  101.12(b). 

15.  An  industry  comment  pointed  out 
that  portion  size  varies  greatly  for  all 
foods  used  as  ingredients. 

FDA  acknowledges  that  ingredient 
usage  of  a  food  varies  widely  depending 
on  the  recipe,  and  food  consumption 
surveys  do  not  usually  provide 
information  useful  for  determining 
portion  size.  When  survey  data  were  not 
available,  FDA  used  various  alternative 
approaches  to  estimate  the  portion  sizes 
in  the  1990  proposal  such  as  the  portion 
size  for  flour.  FDA  used  similar  methods 
in  determining  the  reference  amounts  for 
portion  sizes  in  this  reproposal.  The 
technical  report  on  this  reproposal  (Ref. 
2)  documents  the  basis  for  each  portion 
size  proposed 

16.  A  manufacturer  of  "cooking  sauce" 
e.g.,  soy  sauce,  teriyaki  sauce)  suggested 
using  the  average  amount  used  in 
recipes  to  determine  a  portion  size  of 
cooking  sauce. 

Some  "cooking  sauces"  (e.g.,  soy 
sauce)  are  used  both  in  the  form  as 
purchased  and  as  an  ingredient  of  other 
foods.  As  discussed  above,  ingredient 
usage  varies  widely  depending  on  the 
recipe  and  there  is  no  easy  way  to 
determine  the  customarily  consumed 
amount  of  these  sauces  using  recipes. 
NFCS  does  provide  some  estimates  of 


the  consumed  serving  size  of  these 
sauces  in  the  form  purchased.  Therefore, 
the  NFCS  data  are  the  best  Information 
available,  and  IDA  used  them  to 
determine  the  reference  amount  for  the 
"cooking  sauces." 

2.  General  Principles  Considered  in 
Developing  Reference  Amounts 

The  act  defines  serving  size  as  the 
amount  customarily  consumed  which  is 
expressed  in  a  common  household 
measure  that  is  appropriate  to  the  food. 
Although  the  amount  customarily 
consumed  is  similar  in  weight  or 
volume.  In  many  instances,  the 
customarily  consumed  amounts  in 
household  measures  differ  for  different 
products  within  the  same  category 
because  they  come  in  different  shapes 
and  sizes.  For  example,  food 
consumption  data  show  that  the  amount 
customarily  consumed  for  vegetables 
without  sauce  is  about  85  g.  A  common 
household  measure  for  this  amount  of 
green  peas  and  cut  com  would  be  about 
1/2  cup,  whereas  many  other  vegetables 
come  in  the  form  that  cannot  be 
measured  with  a  cup,  e.g.,  brussels 
sprouts  and  broccoli  spears.  A  common 
household  measure  appropriate  for  the 
latter  vegetables  would  be  pieces  or  oz. 
Because  there  is  no  uniform  household 
measure  that  can  be  used  for  vegetables, 
the  most  reasonable  approach  for  this 
type  of  food  is  to  establish  the  reference 
amount  in  g  and  to  let  the  manufacturers 
determine  the  label  serving  size  in  a 
common  household  measure  that  is  most 
appropriate  to  their  specific  products. 
FDA,  therefore,  decided  to  propose 
reference  amounts  that  represent  the 
amount  customarily  consumed  of  the 
products  within  the  category,  which 
manufacturers  can  use  as  the  guide  to 
determine  the  label  serving  size  in 
common  household  measures  that  are 
most  appropriate  for  their  specific 
products.  To  determine  the  reference 
amount  of  food.  FDA  used  the  general 
principles  and  procedures  described  in 
this  and  following  sections.  The  general 
principles,  which  are  reflected  in 
proposed  S  101.12(a),  are: 

a.  The  reference  amount  represents 
the  amount  of  food  that  is  customarily 
consumed  per  eating  occasion  by  the 
relevant  (target)  population  group  as 
determined  by  data  from  an  appropriate 
national  food  consumption  survey.  This 
principle  links  the  reference  amount, 
and  thus  the  label  serving  size,  to  food 
consumption  data  as  required  by  the  act. 

b.  An  appropriate  food  consumption 
survey  is  one  that  includes  a  large 
sample  size  representative  of  the 
demographic  and  socio-economic 
characteristics  of  the  target  population 
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the  consumed  serving  size  of  these 
sauces  in  the  form  purchased.  Therefore, 
the  NFCS  data  are  the  best  information 
available,  and  FDA  used  'hem  to 
determine  the  reference  amount  for  the 
"cooking  sauces." 

2.  General  Principles  Considered  in 
Developing  Reference  Amounts 

The  act  defines  serving  size  as  the 
amount  customarily  consumed  which  is 
expressed  in  a  common  household 
measure  that  is  appropriate  to  the  food. 
Although  the  amount  customarily 
consumed  is  similar  in  weight  or 
volume,  in  many  instances,  the 
customarily  consumed  amounts  in 
household  measures  differ  for  different 
products  within  the  same  category 
because  they  come  in  different  shapes 
and  sizes.  For  example,  food 
consumption  data  show  that  the  amount 
customarily  consumed  for  vegetables 
without  sauce  is  about  85  g.  A  common 
household  measure  for  this  amount  of 
green  peas  and  cut  com  would  be  about 
1/2  cup.  whereas  many  other  vegetables 
come  in  the  form  that  cannot  be 
measured  with  a  cup,  e.g.,  brussels 
sprouts  and  broccoli  spears.  A  common 
household  measure  appropriate  for  the 
latter  vegetables  would  be  pieces  or  oz. 
Because  there  is  no  uniform  household 
measure  that  can  be  used  for  vegetables, 
the  most  reasonable  approach  for  this 
type  of  food  is  to  establish  the  reference 
amount  in  g  and  to  let  the  manufacturers 
determine  the  label  serving  size  in  a 
common  household  measure  that  is  most 
appropriate  to  their  specific  products. 
FDA,  therefore,  decided  to  propose 
reference  amounts  that  represent  the 
amount  customarily  consumed  of  the 
products  within  the  category,  which 
manufacturers  can  use  as  the  guide  to 
determine  the  label  serving  size  in 
common  household  measures  that  are 
most  appropriate  for  their  specific 
products.  To  determine  the  reference 
amount  of  food,  FDA  used  the  general 
principles  and  procedures  described  in 
this  and  following  sections.  The  general 
principles,  which  are  reflected  in 
proposed  S  101.12(a),  are: 

a.  The  reference  amount  represents 
the  amount  of  food  that  is  customarily 
consumed  per  eating  occasion  by  the 
relevant  (target)  population  group  as 
determined  by  data  from  an  appropriate 
national  food  consumption  survey.  This 
principle  links  the  reference  amount 
and  thus  the  label  serving  size,  to  food 
consumption  data  as  required  by  the  act. 

b.  An  appropriate  food  consumption 
survey  is  one  that  includes  a  large 
sample  size  representative  of  the 
demographic  and  socio-economic 
characteristics  of  the  target  population 


;roup  for  which  the  food  is  intended  and 
that  is  based  on  consumption  data  under 
actual  conditions  of  use.  Use  of  such  a 
survey  will  ensure  that  the  customarily 
consumed  amount  determined  is  a 
reliable  estimate  that  is  representative 
of  all  sectors  of  the  U.S.  population  that 
consume  the  food  and  that  reflects  the 
amount  that  they  actually  consume. 

c.  Three  target  population  groups, 
infants,  toddlers,  and  the  general 
population  are  relevant  for  estimating 
customarily  consumed  amounts  of  food. 
In  another  technical  supporting  proposal 
published  in  the  Federal  Register  of  July 
19, 1990,  entitled  "Food  Labeling: 
Reference  Daily  Intakes  and  Daily 
Reference  Values"  (55  FR  29476),  FDA 
identified  five  age  groups  for  nutrition 
labeling  purposes.  The  five  groups  are 
infants,  toddlers,  pregnant,  lactating, 
and  the  general  population  group.  The 
agency  is  not  aware  of  any  foods  in  the 
food  supply  which  are  specially 
processed  for  use  by  pregnant  or 
lactating  women.  Therefore,  customarily 
consumed  amounts  will  be  estimated 
only  for  three  age  groups:  foods 
intended  for  the  general  population,  i.e., 
persons  4  years  of  age  or  older;  foods 
specifically  formulated  or  processed  for 
use  by  infants  up  to  12  months  of  age: 
and  foods  specially  formulated  or 
processed  for  use  by  toddlers  1  through 
3  years  of  age. 

d.  To  determine  the  reference  amount, 
all  three  statistical  estimates  that 
represent  an  amount  customarily 
consumed,  the  mean  (i.e.,  average),  the 
median  (i.e.,  50th  percentile  value),  and 
the  mode  (i.e.,  most  frequently 
consumed  amount)  of  the  consumed 
amount  per  eating  occasion  should  be 
considered. 

e.  In  addition  to  food  consumption 
data,  other  relevant  information  on 
serving  sizes  of  food,  such  as  that  listed 
below  in  section  IV.D.3.C.  of  this 
document,  should  be  taken  into 
consideration,  particularly  when  survey 
data  are  insufficient  to  give  a  reliable 
estimate  of  the  amount  customarily 
consumed. 

f.  The  reference  amount  and,  in  turn, 
the  serving  size  declared  on  the  product 
label  must  be  based  on  the  edible 
portion  of  the  food  because  the  inedible 
parts,  such  as  bone,  seed,  shell,  or  rind, 
are  not  consumed  and  thus  do  not 
contribute  to  the  nutritional  value  of  th? 
food. 

g.  Many  foods  are  consumed  both  as  a 
serving  (i.e.,  in  the  form  as  purchased) 
and  as  a  portion  (i.e.,  as  an  ingredient  of 
other  foods).  For  example,  butter  and 
margarine  are  consumed  in  the  form  as 
purchased  and  as  ingredients  of  foods 
such  as  cookies  and  cakes.  Because  the 
amount  of  such  foods  used  as  an 


ingredient  (i.e.,  portion  size)  varies  from 
recipe  to  recipe,  and  there  usually  is  no 
easy  way  to  determine  the  amount 
customarily  consumed  using  recipes,  the 
most  reasonable  approach  for 
estimating  the  reference  amount  for 
these  foods  is  to  base  it  on  the  amount 
customarily  consumed  in  the  form 
purchased. 

h.  The  reference  amount  must  reflect 
the  major  dietary  use  of  the  food  when 
this  information  is  available  because  the 
major  usaga  determines  the  customarily 
consumed  amount.  For  example,  milk 
may  be  used  as  a  beverage  or  as  a  liquid 
to  add  to  coffee  or  cereal.  Because  the 
major  usage  of  milk  is  as  a  beverage,  the 
reference  amount  for  milk  must  reflect 
the  amount  consumed  as  a  beverage. 

i.  The  reference  amount  must  be 
uniform  for  foods  that  are  similar  in 
dietary  usage,  product  characteristics, 
and  customarily  consumed  amount.  For 
example,  chips  and  other  similar  snacks 
(e.g.,  pretzels  and  extruded  snacks)  must 
have  the  same  reference  amount 
because  these  foods  are  consumed  in 
similar  manner,  are  used 
interchangeably  in  the  diet,  and  have 
similar  customarily  consumed  amounts. 
Uniformity  in  reference  amounts  for 
similar  products  will  enable  consumers 
to  make  nutritional  comparisons  of 
these  products. 

3.  Determination  of  Reference  Amounts 
for  Serving  Sizes 

This  section  describes  the  detailed 
procedures  that  FDA  used  to  apply  the 
general  principles  described  above  in 
determining  the  reference  amounts. 

a.  Selection  of  food  consumption  data 
base.  FDA  needed  a  food  consumption 
data  base  that  contained  individual  food 
intake  data  representative  of  the  food 
consumption  practices  of  the  three  age 
groups  of  interest.  In  determining 
"standard  serving  sizes"  for  the  1990 
proposal,  FDA  chose,  from  the  several 
national  food  consumption  survey  data 
bases  then  available,  USDA's  1977-1978 
NFCS  (Refs.  21  through  24).  FDA  did  so 
because  this  data  base  contained:  (1) 
The  largest  number  of  persons,  30,777: 

(2)  data  on  3-day  dietary  intakes:  and 

(3)  data  for  all  ages.  Data  from  more 
recent  nationwide  food  consumption 
surveys  (e.g.,  the  NFCS  conducted  by 
USDA  in  1987-1988  and  the  third 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  III) 
conducted  by  the  Department  of  Health 
and  Human  Services)  were  not 
available.  Since  the  1990  proposal  was 
published,  USDA  released  the  final  data 
tape  for  the  1987-1988  NFCS  (Ref.  25). 
Dietary  intake  data  from  NHANES  III 
are  not  yet  available. 


FDA  used  the  1987-1988  NFCS  as  a 
source  of  food  consumption  data  j 

representative  of  more  recent  food  > 

consumption  practices  of  the  three  age 
groups  identified  for  nutrition  labeling 
purposes.  This  new  survey,  however, 
had  an  unusually  low  response  rate 
(Refs.  26  and  27).  If  the  1987-1988  NFCS 
had  a  higher  response  rate,  the  new 
survey  data  would  have  been  preferable 
to  the  1977-1978  NFCS  data  for 
determining  the  reference  amounts  of 
food  because  of  its  recency.  However, 
the  low  response  rate  limited  the  use  of 
the  new  NFCS  data  base  because  there 
is  no  way  to  know  if  respondents  and 
nonrespondents  behave  in  the  same 
way.  If  the  consumption  behavior  of 
nonrespondents  is  different  than  that  of 
respondents,  the  results  of  the  1987-1988 
NFCS  are  not  representative  of  the 
amount  customarily  consumed  of  all 
users  in  the  relevant  population  group. 

Therefore,  FDA  used  both  the  1977- 
1978  and  1987-1988  survey  data  in 
developing  the  reference  amounts. 
When  the  results  from  the  1987-19R8 
NFCS  suggested  a  change  in  food 
consumption  practices  since  the  1977- 
1978  NFCS  (e.g.,  consumption  increased 
or  decreased  substantially),  FDA  used 
other  recent  USDA  data  that  did  not 
have  a  response  rate  problem,  namely, 
the  1985  and  1988  Continuing  Surveys  of 
Food  Intakes  by  Individuals  (CSFII's) 
(Refs.  28  and  29)  to  confirm  the  trend 
change.  As  discussed  in  the  technical 
report  prepared  in  support  of  the  1990 
proposal  (Ref.  17),  the  CSFII  could  not 
be  used  as  the  data  base  for  determining 
customarily  consumed  amounts  of  food 
because  it  included  neither  the  infant 
population  nor  the  whole  population  of 
persons  4  years  of  age  or  older. 
However,  it  is  an  appropriate  data  base 
for  the  limited  purpose  that  FDA  used  it. 
If  the  validity  of  the  trend  was 
supported  by  the  CSFII  data,  FDA  used 
the  1987-1988  NFCS  data.  Such  a 
validity  check  to  confirm  the  trend 
change  observed  in  the  1987-1988  NFCS 
was  recommended  by  an  expert  ad  hoc 
committee  that  evaluated  impact  of 
nonresponse  in  the  1987-1988  NFCS 
(Ref.  26). 

b.  Determination  of  the  product 
categories.  This  section  provides  a 
detailed  description  of  how  FDA  applied 
the  general  principles  outlined  above  to 
develop  the  131  product  categories. 

i.  Step  1.  FDA  started  out  with  the  9 
major  food  groups  used  by  the  USDA  for 
the  NFCS  (Ref.  2).  The  9  groups  are  milk 
and  milk  products;  meat  poultry,  fish, 
and  mixtures  containing  these  products: 
eggs,  mixtures  with  eggs,  and  egg 
substitutes;  dry  legumes,  nuts,  and 
seeds;  grain  products:  fruits:  vegetables: 
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fats.  oils,  and  salad  dressings:  and 
sugars,  sweets,  and  beverages. 

FDA  further  divided  the  foods  within 
each  of  these  major  food  groups  into 
smaller  groups  by  product  class.  For 
example,  it  divided  milk  and  milic 
products  into  such  groups  as  milks, 
cheeses,  and  ice  creams.  The  agency 
then  further  divided  foods  within  each 
of  these  product  classes  into  subgroups 
according  to  dietary  usage  and  other 
characteristics  that  were  likely  to  affect 
the  levels  of  consumption  of  foods 
within  the  product  class.  For  example. 
FDA  divided  cream  and  cream 
substitutes  into  two  subgroups,  fluid 
forms  and  powdered  forms;  and  pickles 
into  5  subgroups:  dill  pickles,  sour 
pickles,  sweet  pickles,  relishes,  and 
olives.  The  agency  grouped  the  foods  in 
this  way  to  assure  that  only  those  foods 
that  were  likely  to  have  similar  levels  of 
consumption  were  included  in  the  final 
food  group  used  to  determine  the 
amount  customarily  consumed.  The 
resultant  food  groups  represented  the 
preliminary  product  categories. 

USDA's  major  food  grouping  system 
classiRed  foods  by  the  major  ingredients 
of  the  food.  Thus,  under  this  system 
some  foods  that  belong  to  the  same 
product  category,  like  soups,  are  not 
listed  together  but  rather  are  separated 
into  several  major  food  groups 
depending  on  the  major  ingredients.  For 
example,  meat,  poultry,  or  seafood- 
based  soups  are  included  in  the  meat, 
poultry,  and  fish  group.  Split  pea  soup  is 
included  in  the  dry  legumes,  nuts,  and 
seeds  group:  grain-based  soups  are 
included  in  the  grain  products  group: 
and  vegetable  soups  are  included  in  the 
vegetable  group.  In  identifying 
preliminary  product  categories.  FDA 
grouped  all  soups  into  one  category. 

ii.  Step  2.  FDA  further  refined  the 
preliminary  product  categories  by 
selecting  foods  available  in  the 
marketplace  to  represent  the  category. 
This  selection  was  necessary  because 
the  NFCS  lists  foods  on  an  as  consumed 
basis,  and  thus,  many  foods  that  are  not 
available  in  the  marketplace  are  on  the 
list.  For  example,  breads  are  listed  both 
in  toasted  and  untoasted  forms.  FDA  did 
not  use  toasted  breads  for  the  CSS 
analysis  because  this  form  is  not 
available  in  the  marketplace.  In 
addition,  when  incomplete  information 
was  obtained  from  survey  respondents, 
foods  in  the  NFCS  data  base  were  often 
described  as  "not  further  speciTied 
(NFS)  as  to  *  •  *."  When  these  NFS 
foods  were  likely  to  contain  foods  that 
may  differ  in  consumed  serving  size. 
FDA  excluded  them  from  the  CSS 
analysis.  For  example,  "salad  dressing, 
not  further  specified"  (food  code  831- 


0010)  was  not  used  to  estimate  the  CSS 
value  for  pourable  dressings  (e.g., 
French  dressing,  Italian  dressing)  or  for 
nonpourable  dressings  (e.g.. 
mayonnaise)  because  this  food  code  is 
likely  to  contain  both  pourable  and 
nonpourable  dressings  which  may  differ 
in  consumed  serving  size. 

iii.  Step  3.  FDA  determined  the  mean, 
median,  and  modal  CSS  per  eating 
occasion  for  each  preliminary  product 
category  (see  Ref.  2  for  more  detailed 
description  and  data). 

iv.  Step  4.  The  survey  data  expressed 
the  amount  of  food  consumed  in  g. 
Therefore,  FDA  converted  the  g  weight 
of  the  mean,  median,  and  modal  CSS 
values  determined  in  step  3  to  measures 
that  are  more  meaningful  for  nutrition 
labeling  purposes,  i.e.,  to  household 
measures  such  as  oz,  fl  oz.  cups, 
tablespoons,  and  teaspoons.  The  agency 
used  the  gram-to-household  measure, 
described  in  USDA's  manuals  showing 
the  relationship  for  the  common 
measure  and  g  weight  (Refs.  30  and  31), 
to  convert  g  weights  to  household 
measures.  This  conversion  of  the  g 
weight  to  houseliold  measures  was  done 
to  ensure  that  foods  similar  in  CSS 
values  in  household  measures  are 
grouped  together  and  that  the  reference 
amounts  derived  from  the  survey  data 
are  meaningful  in  household  measures, 
which  are  the  label  serving  size  units 
required  by  the  act.  For  example,  the 
median  CSS  value  for  mixed  dishes 
without  sauce  appears  to  be  much  lower 
than  that  for  mixed  dishes  with  sauce  in 
g  weight  (157  g  vs.  249  g),  giving  a  false 
impression  that  the  two  products  have 
different  CSS  values.  However,  when 
converted  to  a  cup  measure,  which  is  the 
common  household  measure  for  these 
products,  the  CSS  values  for  the  two 
products  are  more  uniform  (0.9  vs.  1.1 
cup).  This  similarity  reflects  the  fact  that 
while  the  g  weight  of  1  cup  of  mixed 
dishes  without  sauce  is  much  lower 
(about  150  to  200  g)  than  the  g  weight  of 
1  cup  of  mixed  dishes  with  sauce  (about 
220  to  250  g).  they  are  consumed  in 
similar  amounts  in  terms  of  volume. 
Therefore,  expressing  CSS  values  in 
household  measures  showed  cieariy  that 
the  same  reference  amount  applies  to 
both  mixed  dishes  with  and  without 
sauce. 

In  converting  the  g  weight  to  the 
household  measure  for  the  purpose  of 
developing  reference  amounts,  the 
agency  used  the  following  general 
criteria  in  determining  whether  weight 
or  volumetric  measures  should  be  used: 
It  used  volumetric  measures:  (1)  for 
beverages  (in  fl  oz)  and  (2)  if  all  foods  in 
the  food  group  are  usually  measured  on 
a  volume  basis  by  consumers,  e.g.. 


honey,  syrups,  preserves,  and  salad 
dressings.  It  used  weight  measures:  (1)  if 
foods  in  the  food  group  are  usually  not 
measured  on  a  volume  basis  or  are  in 
distinct  units,  e.g.,  fish,  muffins  and 
pizzas:  or  (2)  if  some  foods  in  the  group 
are  often  measured  by  weight,  but 
others  are  measured  by  volume  (e.g.,  for 
fruits  and  vegetables,  small  berries  and 
green  peas  may  be  measured  by  volume 
(cup),  but  many  whole  fruits  and 
vegetables  (e.g.,  broccoli  spears) 
cannot). 

v.  Step  5.  FDA  collapsed  the  product 
categories  further  to  combine  product 
categories  that  had  similar  dietary  usage 
or  CSS  values  in  household  measures  to 
reduce  the  number  of  product 
categories.  For  example,  mayonnaise, 
sandwich  spread,  and  mayonnaise-type 
dressings,  in  the  fats  and  oils  category, 
had  similar  CSS  values,  and  thus  FDA 
combined  them  into  one  product 
category. 

vi.  Step  6.  Because  food  consumption 
surveys  report  amounts  of  foods  as 
consumed,  many  foods  that  are 
primarily  used  as  ingredients  (e.g..  flour, 
pie  crust)  were  not  on  the  NFCS  food 
list.  FDA  added  categories  for  these  and 
a  few  other  products  that  were  not 
reported  in  \he  NFCS  but  that  were 
identified  through  comments  and 
informal  checking  of  the  products 
available  in  the  Washington.  DC 
metropolitan  area  to  the  preliminary 
category  list.  The  resulting  list  of 
product  categories  represented  the  final 
product  categories. 

c.  "Other  information" related  to 
serving  size.  To  respond  to 
recommendations  in  the  lOM  report  and 
to  comments  requesting  the  use  of  other 
relevant  information  in  addition  to  food 
consumption  data  and  to  promote 
international  harmonization,  in  addition 
to  the  food  consumption  data,  FDA  used 
the  following  information  in  developing 
the  proposed  reference  amounts  in 

§  101.12(b). 

i.  Serving  sizes  recommended  by 
dietary  guidance  recommendations  and 
other  authoritative  systems  or 
organizations  (Refs.  3  through  8). 

ii.  Serving  sizes  recommended  in 
comments  on  the  1990  proposal  and  in 
response  to  the  notice  of  public  meeting. 

iii.  Serving  sizes  currently  used  by 
manufacturers  (e.g..  product  labels)  and 
grocers  (e.g..  major  supermarket  chains); 

iv.  Serving  sizes  used  by  other 
countries  (e.g..  Canada). 

d.  Procedure  for  determining 
reference  amounts.  To  determine  the 
reference  amounts  that  are  proposed, 
FDA  examined  both  the  survey  data 
(CSS  values)  obtained  by  the  procedures 
described  in  section  IV.D.3.b.  of  this 
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dressings.  It  used  weight  measures:  (1)  if 
foods  in  the  food  group  are  usually  not 
measured  on  a  volume  basis  or  are  in 
distinct  units,  e.g.,  fish,  muffins  and 
pizzas:  or  (2)  if  some  foods  in  the  group 
are  often  measured  by  weight,  but 
others  are  measured  by  volume  (e.g..  for 
fruits  and  vegetables,  small  berries  and 
green  peas  may  be  measured  by  volume 
(cup),  but  many  whole  fruits  and 
vegetables  (e.g..  broccoli  spears) 
cannot). 

V.  Step  5.  FDA  collapsed  the  product 
categories  further  to  combine  product 
categories  that  had  similar  dietary  usage 
or  CSS  values  in  household  measures  to 
reduce  the  number  of  product 
categories.  For  example,  mayonnaise, 
sandwich  spread,  and  mayonnaise-type 
dressings,  in  the  fats  and  oils  category, 
had  similar  CSS  values,  and  thus  FDA 
combined  them  into  one  product 
category. 

vi.  Step  6.  Because  food  consumption 
surveys  report  amounts  of  foods  as 
consumed,  many  foods  that  are 
primarily  used  as  ingredients  (e.g..  flour, 
pie  crust)  were  not  on  the  MFCS  food 
list.  FDA  added  categories  for  these  and 
a  few  other  products  that  were  not 
reported  in  the  NFCS  but  that  were 
identified  through  comments  and 
informal  checking  of  the  products 
available  in  the  Washington,  DC 
metropolitan  area  to  the  preliminary 
category  list.  The  resulting  list  of 
product  categories  represented  the  final 
product  categories. 

c.  "Other  information" related  to 
serving  size.  To  respond  to 
recommendations  in  the  lOM  report  and 
to  comments  requesting  the  use  of  other 
relevant  information  in  addition  to  food 
consumption  data  and  to  promote 
international  harmonization,  in  addition 
to  the  food  consumption  data.  FDA  used 
the  following  information  in  developing 
the  proposed  reference  amounts  in 
§  101.12(b). 

i.  Serving  sizes  recommended  by 
dietary  guidance  recommendations  and 
other  authoritative  systems  or 
organizations  (Refs.  3  through  8). 

ii.  Serving  sizes  recommended  in 
comments  on  the  1990  proposal  and  in 
response  to  the  notice  of  public  meeting. 

iii.  Serving  sizes  currently  used  by 
manufacturers  (e.g..  product  labels)  and 
grocers  (e.g..  major  supermarket  chains): 

iv.  Serving  sizes  used  by  other 
countries  (e.g..  Canada). 

d.  Procedure  for  determining 
reference  amounts.  To  determine  the 
reference  amounts  that  are  proposed, 
FDA  examined  both  the  survey  data 
(CS.S  values)  obtained  by  the  procedures 
described  in  section  IV.D.3.b.  of  this 
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document  and  the  other  information 
listed  above.  Using  the  general 
guidelines  described  below,  the  agency 
determined  the  proposed  reference 
amount  for  each  product  category.  The 
CSS  values  and  the  detailed  description 
of  how  the  proposed  reference  amount 
was  determined  for  each  product 
category  arc  contained  in  FDA's 
technical  report  (Ref.  2), 

i.  Because  the  act  requires  that  food 
consumption  data  be  used  as  the 
primary  data  source  for  the  serving  size 
determination,  in  determining  the 
reference  amounts  for  specific  product 
categories,  FDA  first  considered  food 
consumption  data  and  whether  it 
provided  an  appropriate  basis  from 
which  to  derive  reference  amounts.  In 
deciding  whether  the  data  provided  an 
appropriate  basis,  FDA  considered  the 
adequacy  of  the  sample  size  and  the 
consistency  of  the  data. 

ii.  FDA  believes  that  a  sample  size 
(number  of  eating  occasions)  of  140  or 
larger  is  large  enough  to  provide 
reasonable  assurance  for  a  reliable 
estimate  for  the  customarily  consumed 
amount.  This  sample  size  is  the  same  as 
the  minimum  sample  size  used  by  USDA 
to  present  the  5th  and  the  95lh  percentile 
values  for  the  NFCS  data  (Ref.  32). 
Although  FDA  did  not  use  the  5th  and 
the  95th  percentile  values  in  developing 
the  reference  amounts,  it  did  use  the 
mode.  Many  product  categories  had 
multiple  modes,  which,  to  be  reliable, 
must  be  based  on  a  larger  sample  size 
than  that  which  would  be  necessary  to 
ensure  the  reliability  of  the  mean  or  the 
median  values.  Therefore,  to  ensure  that 
the  modal  values  were  reliable,  FDA 
used  140  as  the  cutoff  for  the  adequate 
sample  size,  which  is  the  largest 
minimum  sample  size  required  for 
presenting  the  NFCS  data  (Ref.  32). 

FDA  believes  that  a  sample  size  of  40 
through  139  (intermediate  range)  may 
not  be  large  enough  to  provide 
reasonable  assurance  of  a  reliable 
estimate  of  the  customarily  consumed 
amount  considering  the  multiple  modes 
observed  for  many  product  categories. 
The  lower  cutoff  level  for  the 
intermediate  range  (40)  is  the  same  as 
the  minimum  sample  size  used  by  USDA 
to  present  the  25th  and  the  75th 
percentile  values  for  the  NFCS  data 
(Ref.  32). 

FDA  believes  that  a  sample  size  of 
less  than  40  is  inadequate  to  provide 
reasonable  assurance  of  a  reliable 
estimate  of  the  customarily  consumed 
amount. 

iii.  Steps  followed  in  selecting  survey 
data.  As  mentioned  earlier.  FDA  used 
both  the  1977-1978  NFCS  and  the  1987- 
1988  NFCS  as  the  source  of  food 
consumption  data  because  the  1987-1988 


NFCS  could  not  be  used  alone  given  the 
low  response  rate  problem  in  this 
survey.  The  agency  used  the  following 
guidelines  in  selecting  the  survey  data 
for  determining  the  reference  amount  for 
each  product  category: 

(A)  If  the  1987-1988  NFCS  data  did 
not  substantially  differ  from  the  1977- 
1978  NFCS  data,  and  the  sample  sizes 
for  both  surveys  were  equally  adequate, 
data  from  both  surveys  were  used.  The 
use  of  data  from  both  surveys  increased 
the  data  points,  i.e.,  provided  two  sets  of 
the  mean,  median,  and  modal  CSS 
values,  rather  than  one  set  from  a  single 
survey.  Therefore,  the  reliability  of  the 
reference  amount  determined  was 
strengthened. 

(B)  If  the  1987-1988  NTCS  data 
suggested  a  change  in  consumption 
practices  since  the  1977-1978  NFCS  (i.e., 
CSS  values  increased  or  decreased),  and 
the  validity  of  the  change  was  supported 
by  the  CSFIl  data,  the  new  survey  data 
were  used  because  the  trend  change 
observed  in  the  1987-1988  NFCS  is  likely 
to  be  a  real  change  in  consumption 
practices.  For  example,  CSS  values  from 
the  1987-1988  NFCS  for  the  popsicles 
and  snow  cones  category  showed  a 
slight  but  consistent  increase  in  the 
consumption  of  these  foods.  This  trend 
increase  was  supported  by  the  1985  and 
1988  CSni's  (Ref.  2).  Therefore,  FDA 
used  the  1987-1988  NFCS  data  to 
determine  the  reference  amount  for  this 
category. 

(C)  If  the  new  survey  data  suggested  a 
change  in  consumption  practices,  but  the 
change  was  not  or  could  not  be 
supported  by  the  CSFII  data,  the  agency 
made  its  best  judgment  based  on  the 
available  evidence,  and  it  documented 
the  basis  for  its  judgment  (Ref.  2).  For 
example,  both  the  median  and  modal 
CSS  values  from  the  1977-1978  NFCS 
(N=98]  suggested  2  tablespoons  to  be  a 
reasonable  reference  amount  for  the 
condensed  milk  category.  The  data  from 
the  1987-1988  NFCS  suggested  a  much 
smaller  reference  amount,  about  V^ 
tablespoon.  However,  the  sample  size 
for  the  new  survey  was  grossly 
inadequate  (N=ll),  and  thus,  this 
smaller  value  could  not  be  used.  The 
CSFII  had  only  one  observation,  and 
therefore,  could  not  provide  any 
information  to  support  or  deny  the 
smaller  CSS  values  observed  in  the 
1987-1988  NFCS.  There  was  no 
consistency  in  the  serving  size 
recommended  in  comments,  serving  size 
currently  in  use  by  the  manufacturers 
and  grocers,  and  the  Canadian  serving 
size.  The  applicable  serving  sizes  from 
these  soiu'ces  ranged  from  V*  cup  to  Vt 
cup.  Although  the  sample  size  fell  in  the 
intermediate  range,  the  1977-1978  NFCS 
consistently  suggested  2  tablespoons  to 


be  a  reasonable  reference  amount  for 
the  category.  Condensed  milk  is  usually 
used  as  an  ingicdient  of  other  foods. 
Two  recipies  on  the  product  lab*"! 
showed  2  to  2.5  tablespoons  of 
condensed  milk  is  needed  to  make  1 
serving  (Ref.  2).  FDA,  therefore,  chose  2 
tablespoons  as  the  reference  amount. 

(D)  If  appropriate  data  were  not 
available  in  the  1977-1978  NFCS.  FDA 
used  the  1987-1986  NFCS  data. 

iv.  If  the  sample  sizes  were  adequate 
and  CSS  values  were  consistent  (i.e., 
any  two  of  the  three  types  of  CSS  values 
(i.e.,  mean,  median,  and  mode)  agreed), 
the  consistent  CSS  values  were  used. 
For  example,  if  the  median  and  mode 
were  2  oz  and  the  mean  was  3  oz,  and 
sample  sizes  were  adequate  (i.e..  140  or 
larger),  FDA  chose  2  oz  as  the  reference 
amount  for  the  category.  If  the  sample 
sizes  were  adequate,  but  CSS  values  did 
not  agree,  all  three  types  of  CSS  values 
were  considered  in  deciding  the 
proposed  amount.  For  example,  if  the 
mean,  median,  and  mode  were  2.5  oz,  2 
oz,  and  1.5  oz,  respectively,  and  the 
sample  sizes  were  adequate  (i.e.,  140  or 
larger),  FDA  took  all  3  values  together 
and  chose  2  oz  as  the  reference  amount 
for  the  category.  .^.^ 

V.  If  the  sample  sizes  were  in  th^ 
intermediate  range  (i.e.,  40  through  139), 
but  CSS  values  were  consistent,  the 
coilBistent  values  were  used.  However, 
if  the  survey  data  were  inconsistent, 
FDA  used  its  best  judgment  In 
determining  the  reference  amount  and 
documented  the  b.isis  for  its  judgmert 
(Ref.  2).  For  example,  the  sample  size  for 
the  food  group  that  represented  the 
product  category  "Cake,  very  light 
weight,  less  than  4  g  per  cubic  inch"  fell 
in  the  intermediate  range,  but  mean, 
median,  and  modal  CSS  values 
consistently  suggested  a  reference 
amount  of  2  oz.  Therefore,  FDA  chose  2 
oz  as  the  reference  amount  for  the 
category.  The  sample  size  for  the  food 
group  "sundae"  fell  in  the  intermediate 
range  and  the  CSS  values  ranged  from 
about  1  cup  to  1 V*  cup.  FDA  believes 
that  1  cup  is  more  convenient  household 
measure  than  l'/4  cup  and  therefore,  is 
proposing  1  cup  as  the  reference  amount 
for  the  category. 

vi.  If  the  sample  sizes  were 
inadequate  (i.e.,  less  than  40),  FDA  used 
the  survey  data  cautiously.  Other 
relevant  information  such  as  those  listed 
in  section  rVX).3.c.  of  this  document, 
was  given  more  weight  FDA 
documented  the  basis  for  its  selection  of 
the  reference  amount  on  a  casc-by-case 
basis  (Ref.  2).  For  example,  the  food 
group  powdered  butter  replacement  had 
an  inadequate  sample  size  (N=10).  The 
only  other  relevant  information 
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available  was  the  sen'ing  size  currently 
in  use  by  manufacturers,  which  ranged 
from  Vi  teaspoon  to  1  teaspoon. 
Although  the  sample  size  fell  in  the 
inadequate  range,  the  median  and  modal 
CSS  values  consistently  suggested  1 
teaspoon  to  be  a  reasonable  reference 
amount  which  is  within  the  range  of  the 
serving  size  currently  in  use  by  the 
manufacturers.  FDA,  therefore,  chose  1 
teaspoon  as  the  reference  amount  for 
the  category. 

vii.  If  multiple  food  groups 
represented  a  product  category  and  CSS 
values  varied  among  food  groups,  the 
food  groups  having  the  largest  sample 
sizes  were  used  as  the  driving  force  in 
determining  the  reference  amount  for 
the  product  category.  For  example,  the 
product  category  "cookies,  sweet 
crackers,  or  sandwich  type  crackers" 
includes  three  food  groups:  cookies, 
sweet  crackers,  and  sandwich  type 
crackers.  CSS  values  for  these  three 
groups  ranged  from  0.5  oz  to  about  2  oz. 
However,  the  cookie  group  had  the 
largest  sample  size  which  was  about  10 
to  50  times  as  large  as  the  sample  sizes 
for  the  other  two  food  groups.  The  CSS 
values  for  the  cookie  group  consistently 
suggested  1  oz.  as  the  reference  amount 
for  the  category.  Therefore,  using  the 
cookie  group  as  the  driving  force,  FDA 
determined  the  reference  amount  for  the 
category  to  be  1  oz. 

viii.  FT)A  tried  to  select  a  reference 
amount  that  approximates  a  household 
measure,  e.g..  the  weight  of  whole  units 
for  products  in  discrete  units;  V*  cup 
increments  for  products  measurable  in 
cups;  in  whole  tablespoons  for 
quantities  less  than  V4  cup  but  greater 
than  or  equal  to  1  tablespoon;  in  whole 
teaspoons  for  quantities  less  than  1 
tablespoon  but  greater  than  or  equal  to  1 
teaspoon.  These  efforts  were  made  to 
establish  reference  amounts  that  are 
meaningful  when  expressed  in  common 
household  measures  on  the  product 
label. 

ix.  When  survey  data  were 
insu^icient  or  not  available.  FDA 
followed  the  following  general 
principles  and  documented  the  specific 
actions  that  it  took  (Ref.  2): 

(A)  If  there  was  no  compelling  reason 
to  change  the  standard  serving  size 
proposed  on  July  19, 1990,  that  is,  if  no 
objections  had  been  raised  on  the 
proposed  serving  size,  or  comments 
generally  supported  the  proposed 
serving  size,  the  proposed  serving  size  is 
being  reproposed  as  the  reference 
amount. 

tB)  FDA  considered  any  available 
relevant  information.  For  example,  no 
appropriate  information  was  available 
to  determine  the  reference  amount  for 
cooking  wine.  A  major  chain  grocer  used 


1  oz.  (which  is  about  equal  to  1  fl.  oz.)  as 
the  serving  size  for  cooking  wine  in  its 
information  booklet.  Based  on  this 
information,  1  fl.  oz.  appears  to  be  a 
reasonable  amount  for  this  food  for 
nutrition  labeling  purposes,  and 
therefore,  FDA  chose  1  fl.  oz.  as  the 
reference  amount  for  the  cooking  wine 
category. 

(C)  If  there  were  no  consumption  data, 
no  other  relevant  information,  and  no 
appropriate  alternative.  FDA  is 
proposing  the  reference  amount  that  it 
believes  is  the  most  reasonable  for 
nutrition  labeling  purposes  and  has 
documented  the  basis  for  such  belief 
(Ref.  2).  For  example,  there  was  no 
information  from  food  consumption 
surveys  or  from  any  other  relevant 
sources,  such  as  those  listed  in  section 
IV.D.3.C.,  that  could  be  used  in 
determining  the  reference  amount  for 
the  product  category,  "Baking 
decorations,  e.g.,  colored  sugars  and 
sprinkles  for  cookies,  cake  decorations." 
Customarily  consumed  amounts  for 
these  products  are  likely  to  vary 
considerably  depending  on  how  they  are 
used  by  consumers.  FDA  believes  that  1 
teaspoon  of  these  products  is  sufficient 
to  decorate  one  reference  amount  of 
cookies  (i.e.,  3  medium-size  cookies). 
Therefore,  the  agency  is  proposing  1 
teaspoon  or  4  g  (g  equivalent  to  1 
teaspoon  sugar)  if  the  decoration  cannot 
be  measured  by  teaspoon  as  the 
reference  amount  for  the  category. 

x.  Several  other  factors  were  also 
taken  into  consideration  in  arriving  at 
the  reference  amounts  proposed  in 
§  101.12(b).  These  factors  when  used 
were  documented  for  case-by-case  (Ref. 
2). 

(A)  Proposed  reference  amounts  for 
related  products  (e.g.,  consideration  of 
proposed  reference  amounts  for  other 
fruit  categories  in  determining  the 
reference  amount  for  a  fruit  category). 

(B)  Whether  the  amount  is 
comparable  to  the  reference  amounts  for 
products  that  are  used  interchangeably 
and  are  similar  in  product 
characteristics  (e.g.,  potato  salad  and 
pasta  salad). 

(C)  For  products  containing  two  or 
more  foods,  whether  the  amount 
approximates  the  sum  of  the  proposed 
reference  amounts  of  the  component 
foods.  For  example,  the  proposed 
reference  amount  for  a  pie  should 
approximate  the  sum  of  the  reference 
amount  for  pie  crust  and  the  pie  filling. 

e.  Expressing  the  Reference  Amounts. 
FDA  followed  the  following  principles  in 
expressing  the  proposed  reference 
amounts  that  were  developed  using  the 
general  principles  and  procedures 
described  above. 


i.  Reference  amounts  arc  expressed  in 
metric  units  (g,  mL). 

ii.  Reference  amounts  for  fluids  are 
expressed  in  mL.  Reference  amounts  for 
other  foods  are  expressed  in  g  as  much 
as  possible.  However,  when  foods 
within  a  product  category'  vary 
considerably  in  density,  and  the  CSS 
values  for  different  products  are  more 
uniform  when  expressed  in  volume  than 
in  grams,  reference  amounts  are 
expressed  in  household  volumetric 
measures  such  as  cups,  tablespoons, 
and  teaspoons  Instead  of  g.  For 
example,  the  median  CSS  values  for 
three  subcategories  of  ready-to-eat 
breakfast  cereals  weighing  less  than  3 
oz.  per  cup  ranged  from  25  g  to  56  g.  but 
the  CSS  values  in  terms  of  cups  were  1 
cup  for  all  three  categories  (Ref.  2). 
Therefore,  the  agency  is  listing  the 
reference  amount  for  breakfast  cereals 
weighing  less  than  3  oz.  per  cup  in  terms 
of  volume,  i.e.,  1  cup. 

iii.  When  FDA  found  that  the 
reference  amount  was  best  expressed  in 
mL  it  followed  the  following  principles: 

(A)  For  volumes  of  greater  than  30  mL, 
the  volume  is  expressed  as  a  multiple  of 
30  mL  FDA  has  done  so  to  assure  that 
when  the  reference  amounts  are 
converted  to  the  label  8er\ing  sizes  in 
common  household  measures,  they  will 
be  in  V4  cup  increments  as  required  in 

§  101.9(b)(5)  and  in  a  whole  number  of 
fl.  oz.,  if  manufacturers  voluntarily 
provide  the  equivalent  fl  oz.  measure. 

(B)  For  volumes  of  less  than  30  mL  the 
volume  is  expressed  in  mL  equivalent  to 
a  whole  number  of  teaspoons  or  one 
tablespoon.  For  example.  FDA  found  1 
teaspoon  as  a  reasonable  reference 
amount  for  lime  and  lemon  juice  and 
therefore,  the  reference  amount  is 
expressed  as  5  mL  the  mL  equivalent  to 
1  teaspoon. 

iv.  In  expressing  reference  amounts  in 
g.  FDA  used  the  following  principles: 

(A)  For  quantities  of  greater  than  10  g. 
weights  are  expressed  in  the  nearest  5  g 
increment  to  avoid  the  appearance  of  an 
overly  exact  g  weight.  For  example.  FDA 
expressed  reference  amounts  that  it 
determined  to  be  2  and  3.5  oz.  as  55  g 
and  100  g,  respectively,  instead  of  56  g 
and  98  g.  FDA  believes  that  the  use  of 
an  exact  g  weight  is  not  desirable 
because  it  imphes  an  accuracy  that  the 
food  consumption  data  and  other 
relevant  information  sources  used  to 
develop  the  reference  amount  do  not 
really  provide. 

(B)  For  quantities  of  less  than  10  g, 
exact  g  weights  are  used  because 
rounding  to  the  nearest  5  g  increment 
would  introduce  too  much  error  to  the 
customarily  consumed  amount. 
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i.  Reference  amounts  arc  expressed  in 
metric  units  (g.  mL). 

ii.  Reference  amounts  for  fluids  are 
expressed  in  mL.  Reference  amounts  for 
other  foods  are  expressed  in  g  as  much 
as  possible.  However,  when  foods 
within  a  product  category'  vary 
considerably  in  density,  and  the  CSS 
values  for  different  products  are  more 
uniform  when  expressed  in  volume  than 
in  grams,  reference  amounts  are 
expressed  in  household  volumetric 
measures  such  as  cups,  tablespoons, 
and  teaspoons  instead  of g.  For 
example,  the  median  CSS  values  for 
three  subcategories  of  ready-to-eat 
breakfast  cereals  weighing  less  than  3 
oz.  per  cup  ranged  from  25  g  to  56  g.  but 
the  CSS  values  in  terms  of  cups  were  1 
cup  for  all  three  categories  (Ref.  2). 
Therefore,  the  agency  is  listing  the 
reference  amount  for  breakfast  cereals 
weighing  less  than  3  oz.  per  cup  in  terms 
of  volume,  i.e..  1  cup. 

iii.  When  FDA  found  that  the 
reference  amount  was  best  expressed  in 
mL  it  followed  the  following  principles: 

(A)  For  volumes  of  greater  than  30  mL. 
the  volume  is  expressed  as  a  multiple  of 
30  mL  FDA  has  done  so  to  assure  that 
when  the  reference  amounts  are 
converted  to  the  label  ser\ing  sizes  in 
common  household  measures,  they  will 
be  in  V*  cup  increments  as  required  in 

§  101.9(b)(5)  and  in  a  whole  number  of 
fl.  oz..  if  manufacturers  voluntarily 
provide  the  equivalent  fl  oz.  measure. 

(B)  For  volumes  of  less  than  30  mL  the 
volume  is  expressed  in  mL  equivalent  to 
a  whole  number  of  teaspoons  or  one 
tablespoon.  For  example,  FDA  found  1 
teaspoon  as  a  reasonable  reference 
amount  for  lime  and  lemon  juice  and 
therefore,  the  reference  amount  is 
expressed  as  5  mL  the  mL  equivalent  to 
1  teaspoon. 

iv.  In  expressing  reference  amounts  in 
g.  FDA  used  the  following  principles: 

(A)  For  quantities  of  greater  than  10  g, 
weights  are  expressed  in  the  nearest  5  g 
increment  to  avoid  the  appearance  of  an 
overly  exact  g  weight.  For  example,  FDA 
expressed  reference  amounts  that  it 
determined  to  be  2  and  3.5  oz.  as  55  g 
and  100  g,  respectively,  instead  of  56  g 
and  98  g.  FDA  believes  that  the  use  of 
an  exact  g  weight  is  not  desirable 
because  it  imphes  an  accuracy  that  the 
food  consumption  data  and  other 
relevant  information  sources  used  to 
develop  the  reference  amount  do  not 
really  provide. 

(B)  For  quantities  of  less  than  10  g, 
exact  g  weights  are  used  because 
rounding  to  the  nearest  5  g  increment 
would  introduce  too  much  error  to  the 
customarily  consumed  amount. 
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4.  Presentation  of  Reference  Amounts 

The  reference  amounts  developed 
through  use  of  the  general  principles  and 
procedures  described  above  are 
proposed  in  S  101.12(b).  Paragraph  (b) 
contains  two  tables.  Table  1  lists 
proposed  reference  amounts  for  foods 
represented  or  intended  for  use  by 
infants  and  toddlers,  and  Table  2  lists 
proposed  reference  amounts  for  foods 
intended  for  use  by  persons  4  years  of 
age  and  older.  For  both  tables,  the 
agency  based  the  calculations  on  the 
appropriate  CSS  values  reported  for  the 
particular  group.  Because  there  are  only 
a  few  products  on  the  market 
specifically  intended  for  toddlers,  the 
agency  grouped  these  foods  with  baby 
foods.  However,  in  anal>'sis  of 
consumption  of  toddler  foods,  the 
agency  used  the  amounts  customarily 
consumed  by  children  1  through  3  years. 

Unless  the  reference  amount  is 
specifically  stated  for  the  unprepared 
form  (e.g.,  dry  form)  of  the  product,  the 
reference  amounts  proposed  in  Tables  1 
and  2  represent  the  amount  of  the  ready- 
to-serve,  or  almost  ready-to-serve  (i.e., 
"heat  and  serve,"  "brown  and  serve"), 
form  of  the  product.  Heat  and  serve 
products  include  products  which  are 
fully  cooked  and  require  only  heating 
before  consumption,  e.g..  a  fully  cooked 
frozen  entree.  For  a  few  categories  of 
dry  products,  such  as  dry  pastas,  dry 
rice  products,  and  dry  regular  coffee  and 
tea,  that  have  relatively  uniform 
composition,  the  reference  amount  is 
proposed  for  both  dry  and  prepared 
forms  of  the  food.  The  proposed 
reference  amount  for  the  dry  form  is 
based  on  the  amount  needed  to  prepare 
the  reference  amount  for  the  prepared 
form  (Ref  2).  To  convert  the  amount  as 
consumed  to  the  amount  in  dry  form, 
FDA  used  the  percent  yield  reported  In 
"Food  Yield  Summarized  by  Different 
Stages  of  Preparation"  published  by 
USDA  (Ref.  18)  and  other  pertinent 
information  (e.g.,  manufacturer's 
directions).  However,  in  general,  dry 
mixes  and  concentrated  products  such 
as  cake  mixes,  dry  beverage  mixes,  and 
frozen  concentrated  fruit  juices  are  not 
listed. 

Other  unprepared  forms  of  products 
(e.g.,  fresh  pastas,  fresh  or  frozen 
doughs,  and  batters),  imitation  or 
substitute  food,  altered  food  (e.g..  "low 
sodium"),  foods  for  special  dietary  use, 
and  most  products  containing  two  or 
more  foods  having  individual  reference 
amounts,  are  also  not  listed  in 
S  101.12(b).  The  next  three  sections  of 
this  preamble  discuss  reference  amounts 
for  these  types  of  products. 

In  determining  the  reference  amounts 
for  two  product  categories,  FDA 


deviated  from  the  principles  and  rules 
described  above. 

1.  The  carbonated  beverage  category, 
primarily  represented  by  soft  drinks, 
had  a  large  sample  size,  and  the  mean, 
median,  and  modal  CSS  values  were 
consistently  12  fl  oz,  reflecting  the 
preponderance  of  soft  drink 
consumption  in  12  fl  oz  containers. 
However,  the  modal  analysis  showed 
two  additional  smaller  peaks  at  both  8 
and  16  fl  oz.  FDA  is  proposing  8  fl  oz 
(240  mL)  as  the  reference  amount  for  the 
carbonated  beverage  category  based  on 
the  following  reasons: 

FDA  is  proposing  8  fl  oz  as  the 
reference  amounts  for  all  other 
beverages  including  fruit  and  vegetable 
juices  based  on  their  CSS  values  and  the 
principles  and  procedures  described  in  < 
sections  IV.D.2.  and  IV.D.3.  of  this 
document.  Although  food  consumption 
data  consistently  supported  12  fl  oz  as 
the  reference  amount  for  the  carbonated 
beverage  category,  the  12  fl  oz  value 
may  have  been  unduly  influenced  by  the 
wide  use  of  12  fl  oz  single-serving 
containers  as  indicated  by  the  sales 
data.  Industry  data  showed  that  12  fl  oz 
was  the  largest  single-serving  container 
size  sold  and  represented  about  32 
percent  (45  percent  in  terms  of  dollar 
volume)  of  the  total  quantity  of  all  soft 
drinks  sold  in  the  U.S.  during  the  same 
time  period  as  when  the  1987-1988 
NFCS  was  conducted  (Ref.  33). 

Consumer  complaints  related  to  soft 
drinks  focused  on  the  6  fl  oz  serving  size 
currently  used  on  tljlse  products  that 
results  in  multiple  serving  declarations 
on  12  fl  oz  cans  which  are  obviously 
consumed  as  a  single-serving.  This 
concern  is  addressed  by  proposed 
§  101.9(b)(6)  which  requires  that  a 
container  containing  less  than  200 
percent  of  the  reference  amount  be 
declared  as  one  serving.  In  addition, 
several  comments,  including  the  lOM 
report,  suggested  a  uniform  serving  size 
for  all  beverages. 

Considering  the  reference  amounts  of 
8  fl  oz  for  ail  other  beverages,  consumer 
concerns,  and  several  recommendations 
for  a  uniform  serving  size  for  all 
beverages,  FDA  believes  that  a  uniform 
8  fl  oz  reference  amount  for  all 
beverages  would  be  more  reasonable  for 
nutrition  labeling  purposes.  Such  a 
reference  amount  would  help  consumers 
make  nutritional  comparisons  across  all 
beverage  categories.  Therefore,  the 
agency  is  proposing  8  fl  oz  (240  mL)  as 
the  reference  amount  for  carbonated 
beverages. 

2.  The  other  reference  amount  that 
deviated  from  the  general  principles  and 
procedures  described  in  sections  rV.D.2. 
and  IV.D.3.  of  this  document  is  the 


category  of  "butter,  margarine,  oil,  and 
shortening."  Of  the  products  included  in 
this  category,  butf(?r  and  margarine  had 
the  largest  sample  sizes,  but  the  mean, 
median,  and  modal  CSS  values  for  these 
products  did  not  agree.  When  all  three 
types  of  CSS  values  (excluding  whipped 
type)  were  considered  together,  2 
teaspoons  could  be  proposed  as  the 
reference  amount  for  this  category.  Two 
teaspoons  would  also  be  consistent  with 
the  Canadian  serving  size  which  is  1  to  2 
teaspoons.  However,  although  sample 
sizes  were  much  smaller,  data  on 
whipped  butter,  oils,  and  shortening 
consistently  supported  1  tablespoon  as  .a 
more  reasonable  reference  amount. 
Although  butter  and  margarine  are  also 
used  as  spread,  all  four  types  of  fats  and 
oils  are  used  interchangeably  in  food 
preparation.  Therefore,  a  uniform 
serving  size  for  all  four  types  of  fats  and 
oils  would  be  reasonable  and  would 
allow  nutritional  comparisons  of 
different  types  of  fats  and  oils. 

Most  products  in  this  category  bearing 
nutrition  labeling  have  been  using  1 
tablespoon  as  the  serving  size. 
Accordingly,  regulatory  decisions  to 
date  have  been  based  on  a  1  tablespoon 
serving  size  (Refs.  34  and  35).  Serving 
size  suggestions  in  comments  were  split 
between  1  teaspoon  by  the  butter 
industry  and  1  tablespoon  by  a  trade 
association  representing  the  shortening, 
edible  oil,  and  margarine  industries. 
Considering  the  regulatory  history, 
industry  practices,  and  the 
recommendation  by  the  fats  and  oils 
industry,  the  agency  is  proposing  1 
tablespoon  as  the  reference  amount  for 
the  category. 

FDA  solicits  comments  on  the 
proposed  reference  amounts,  including 
the  two  discussed  above,  and  on  any 
product  or  product  categories  that 
should  be  added  to  the  reference 
amount  list  in  f  101.12(b).  Comments 
recommending  additions  to  the  list 
should  submit  information  listed  in 
tl01.12(h)  to  assist  the  agency  to 
determine  the  appropriate  reference 
amounts. 

5.  Reference  Amounts  for  Products 
Requiring  Further  Prcparaiion 

Products  that  require  further 
preparation  include  dry  mixes, 
concentrates,  and  fresh  or  frozen  pnstas, 
doughs,  and  batters.  Dry  mixes  and 
concentrates  vary  greatly  in  their 
ingredients  and  degree  of  concentration. 
An  increasing  number  of  other 
unprepared  forms  of  products,  such  as 
fresh  or  frozen  pastas,  doughs,  and 
batters,  are  being  introduced  into  the 
retail  market.  Percent  yields  of  these 
products  may  vary  among  products 
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within  the  product  category,  and 
appropriate  yield  information  is  not 
available.  It  is,  thus,  not  possible  or 
practical  to  determine  reference 
amounts  for  these  types  of  products. 

In  S  101.12(c]  of  the  1990  proposal,  the 
agency  proposed  that  the  serving  or 
portion  of  a  product  that  requires 
cooking  or  the  addition  of  water  or  other 
ingredients  be  the  amount  required  to 
prepare  one  serving  of  the  fmal  product 
as  established  by  regulation.  In 
§  101.12(c),  FDA  is  reproposing  this 
provision  modiHed  to  reflect  the  changes 
made  in  this  reproposal.  Thus,  the 
agency  is  proposing  that  the  reference 
amount  for  a  product  that  requires 
cooking  or  the  addition  of  water  or  other 
ingredients  is  that  amount  required  to 
prepare  one  reference  amount  of  the 
Tmal  product  as  established  by 
regulation.  For  example,  FDA  proposed 
the  reference  amount  for  pancakes  to  be 
110  g  as  prepared.  For  dry  pancake 
mixes,  the  reference  amount  would  be 
the  amount  of  the  dry  mix  that  is  needed 
to  make  110  g  of  pancake  as  prepared.  If 
40  g  of  pancake  mix  is  needed  to  make 
110  g  of  prepared  pancake,  the  reference 
amount  for  this  pancake  mix  will  be  40 
8- 

6.  Reference  Amounts  for  Imitation  or 
Substitute  Food,  Altered  Food,  and 
Foods  for  Special  Dietary  Use 

Section  101.12  (d)  and  (e)  of  the  1990 
proposal  provided  that  the  serving  size 
of  an  imitation  or  substitute  food,  and 
an  altered  version  of  a  food,  such  as 
"low  calorie"  version,  must  be  the  same 
as  that  of  the  food  for  which  the 
imitation  or  altered  food  substitutes. 

As  discussed  in  section  III.A.  of  the 
1990  proposal,  and  echoed  in  comments 
on  that  proposal,  some  manufacturers 
appear  to  have  manipulated  the  serving 
sizes  of  their  products  so  that  the  per 
serving  content  would  allow  claims  such 
as  "low  calorie"  or  "low  sodium."  To 
address  these  concerns,  and  similar 
concerns  regarding  imitation  or 
substitute  foods  (as  defmed  in 
S  101.3(e)),  in  9  101.12  (d)  and  (e),  FDA  is 
reproposing  the  same  provisions  for 
these  types  of  foods,  with  slight 
modification  to  be  consistent  with  this 
reproposal.  Thus,  these  proposed 
sections  provide  that  the  reference 
amount  for  an  imitation  or  substitute 
food,  and  for  an  altered  version  of  the 
food,  must  be  the  same  reference 
amount  as  that  of  the  regular 
counterpart  food. 

Certain  foods  for  special  dietary  or 
medical  use  are  exempt  from  S  101.9  (55 
FR  29487)  and  therefore,  they  do  not 
have  counterparts  listed  in  S  101.12(b). 
Dietary  supplements  are  subject  to 
proposed  S  101.36  Nutrition  labeling  of 


dietary  supplements  of  vitamins  and 
minerals  in  FDA's  proposal  on 
Mandatory  Nutrition  Labeling  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Infant  formulas  and  other 
foods  represented  for  use  as  the  sole 
item  of  the  diet,  and  foods  represented 
for  use  solely  under  medical  supervision 
to  meet  nutritional  requirements  in 
specific  medical  conditions,  are  subject 
to  special  labeling  requirements,  which 
are  set  out  elsewhere  in  title  21,  chapter 
I  of  the  Code  of  Federal  Regulations. 

A  company  requested  special 
exemption  on  serving  sizes  of  products 
sold  only  as  part  of  a  weight-control 
program  that  prescribes  a  complete  meal 
plan  with  serving  sizes  and  which  are 
available  only  to  persons  enrolled  in 
their  program.  The  agency  has  studied 
this  request  and  has  tentatively 
concluded  that  the  serving  size 
requirements  that  apply  to  foods 
intended  for  weight  control  or  weight 
reduction  that  are  available  in  the 
marketplace  should  also  apply  to  the 
products  sold  only  as  part  of  a  weight- 
control  program.  Reference  amounts  for 
these  products  should  be  the  same  as 
the  reference  amounts  for  their  regular 
counterparts.  Dual  columns  of  nutrition 
information,  based  on  both  the  reference 
amount  and  the  serving  size  prescribed 
by  the  program,  could,  however,  be 
useful  and  educational  to  the  enrollees. 
Therefore,  FDA  would  not  object  to  such 
labeling. 

7.  Reference  Amounts  for  Products 
Consisting  of  2  or  More  Foods  Having 
Individual  Proposed  Reference  Amounts 

There  are  three  types  of  products 
currently  in  the  marketplace  that  consist 
of  two  or  more  distinct  foods,  each  of 
which  has  a  proposed  reference  amount. 
One  type  usually  consists  of  two  distinct 
foods  placed  in  the  same  container  that 
are  intended  to  be  consumed  together 
Examples  of  such  products  are  peanut 
butter  and  jelly,  cracker  and  cheese 
snack  packages,  and  frozen  pancakes 
and  syrup.  They  are  sold  in  single- 
serving  and  multi-serving  containers. 
The  1990  proposal  did  not  address  this 
tj-pe  of  product.  In  S  101.12(f)  of  this 
reproposal,  FDA  is  proposing  that  the 
reference  amount  for  this  type  of 
product  is  the  sum  of  the  reference 
amounts  for  the  individual  foods,  as 
listed  in  §  101.12(b).  For  example,  the 
reference  amount  for  peanut  butter  and 
jelly  would  be  the  weight  in  g  equivalent 
to  the  sum  of  the  proposed  reference 
amounts  for  peanut  butter  (30  g  and  for 
jelly  (1  tablespoon). 

The  second  type  is  meal-type  products 
(e.g.,  breakfast,  lunch,  or  dinner  trays). 
Meal-type  products  are  usually  sold  in 
single-serving  containers.  In  the  1990 


proposal,  FDA  proposed  standard 
serving  sizes  for  these  products  under 
the  category  of  "Meal  type  trays." 
However,  in  this  reproposal.  the  agency 
is  not  proposing  to  establish  reference 
amounts  for  these  products.  Because  of 
the  wide  variety  and  varying  sizes  of 
these  products,  it  would  be  difficult  to 
determine  the  amount  customarily 
consumed.  Instead,  in  a  proposed 
regulation  entitled  "Food  Labeling: 
Nutrient  Content  Claim,  General 
Principles,  Petitions,  Defmition  of 
Terms"  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
proposing  a  defmition  for  such  products 
and  a  compliance  system  that  do  not 
require  a  reference  amount  for 
evaluating  nutrient  content  and  health 
claims.  Under  proposed  §  101.9(b)(3), 
label  serving  size  for  meal-type  products 
is  the  entire  content  of  the  package. 

Entrees  such  as  spaghetti,  macaroni 
and  cheese,  burrito,  pizza,  and 
sandwich,  which  are  marketed  in  single- 
serving  and  multi-serving  containers,  are 
not  considered  to  be  meal-type  products. 
The  USDA  NFCS's  used  to  derive 
reference  amounts  proposed  in 
§  101.12(b)  contained  information  on  the 
amount  of  food  consumed  per  eating 
occasion  for  entrees.  Following  the 
general  principles  and  procedures 
described  in  sections  IV.D.2.  and  IV.D.3. 
of  this  document,  FDA  is  proposing  two 
reference  amounts  for  entrees,  one  for 
products  that  can  be  measured  in  a  cup 
and  one  for  products  that  cannot  be 
measured  in  a  cup.  Under  this  proposal, 
the  serving  size  of  entrees  that  can  be 
measured  in  a  cup,  such  as  spaghetti 
and  macaroni  and  cheese,  will  be  based 
on  the  reference  amount  for  the  category 
of  "Mixed  Dishes:  Measurable  with 
cup."  The  serving  size  of  entrees  that 
cannot  be  measured  in  a  cup,  such  as 
burrito,  pizza,  and  sandwich,  will  be 
based  on  the  reference  amount  for  the 
category  of  "Mixed  Dishes:  Not 
measurable  with  cup." 

Some  frozen  entrees  are  packaged  in 
separate  pouches  and  contain  more  than 
one  distinct  food  per  package  (e.g..  rice 
or  pasta  with  sauce  or  toppings).  The 
component  foods  are  packaged 
separately  for  technical  reasons  such  as 
differences  in  required  cooking  times  for 
the  different  components  and  better 
preservation  of  the  texture  and  flavor 
during  storage.  However,  the 
components  from  all  pouches  in  a 
package  are  consumed  as  one  product, 
and  the  serving  size  of  these  products 
will  be  based  on  the  reference  amount 
for  the  category  of  "Mixed  Dishes: 
Measurable  with  cup." 

The  third  type  is  products  that  contain 
two  or  more  foods  that  are  not 
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IS  and  proposal,  FDA  proposed  standard 

serving  sizes  for  these  products  under 
the  category  of  "Meal  type  trays." 
However,  in  this  reproposal.  the  agency 
is  not  proposing  to  establish  reference 
amounts  for  these  products.  Because  of 
the  wide  variety  and  varying  sizes  of 
these  products,  it  would  be  difficult  to 
determine  the  amount  customarily 
consumed.  Instead,  in  a  proposed 
regulation  entitled  "Food  Labeling: 
Nutrient  Content  Claim,  General 
Principles,  Petitions,  Definition  of 
Terms"  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
proposing  a  definition  for  such  products 
and  a  compliance  system  that  do  not 
require  a  reference  amount  for 
evaluating  nutrient  content  and  health 
claims.  Under  proposed  §  101.9(b)(3), 
label  serving  size  for  meal-type  products 
is  the  entire  content  of  the  package. 

Entrees  such  as  spaghetti,  macaroni 
and  cheese,  burrito,  pizza,  and 
sandwich,  which  are  marketed  in  single- 
serving  and  multi-serving  containers,  are 
not  considered  to  be  meal-type  products. 
The  USDA  NFCS's  used  to  derive 
reference  amounts  proposed  in 
§  101.12(b)  contained  information  on  the 
amount  of  food  consumed  per  eating 
occasion  for  entrees.  Following  the 
general  principles  and  procedures 
described  in  sections  IV.D.2.  and  IV.D.3. 
of  this  document,  FDA  is  proposing  two 
reference  amounts  for  entrees,  one  for 
products  that  can  be  measured  in  a  cup 
and  one  for  products  that  cannot  be 
measured  in  a  cup.  Under  this  proposal, 
the  serving  size  of  entrees  that  can  be 
measured  in  a  cup,  such  as  spaghetti 
and  macaroni  and  cheese,  will  be  based 
on  the  reference  amount  for  the  category 
of  "Mixed  Dishes:  Measurable  with 
cup."  The  serving  size  of  entrees  that 
cannot  be  measured  in  a  cup,  such  as 
burrito,  pizza,  and  sandwich,  will  be 
based  on  the  reference  amount  for  the 
category  of  "Mixed  Dishes:  Not 
measurable  with  cup." 

Some  frozen  entrees  are  packaged  in 
separate  pouches  and  contain  more  than 
one  distinct  food  per  package  (e.g..  rice 
or  pasta  with  sauce  or  toppings).  The 
component  foods  are  packaged 
separately  for  technical  reasons  such  as 
differences  in  required  cooking  times  for 
the  different  components  and  better 
preservation  of  the  texture  and  flavor 
during  storage.  However,  the 
components  from  all  pouches  in  a 
package  are  consumed  as  one  product, 
and  the  serving  size  of  these  products 
will  be  based  on  the  reference  amount 
for  the  category  of  "Mixed  Dishes: 
Measurable  with  cup." 

The  third  type  is  products  that  contain 
two  or  more  foods  that  are  not 
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necessarily  intended  to  be  consumed 
together.  An  example  of  this  type  of 
product  is  one  having  multi- 
compartments, with  each  compartment 
containing  a  different  food  such  ^s 
cheese  sauce  in  one  compartment  and 
salsa  in  the  other  compartment.  Another 
example  of  this  type  of  product  is  a 
variety  pack  of  single-serving  products, 
e.g.,  a  package  containing  several 
varieties  of  single-serving  dry  instant 
hot  cereals.  These  products  represent 
di^erent  products  in  individual 
'containers  that  are  placed  together  and 
sold  as  a  single  product  for  convenience, 
for  example,  to  suit  the  preference  of 
different  family  members.  Because  the 
food  in  each  individual  container  within 
the  product  package  represents  a  unique 
product,  under  proposed  S  101.9(b)(4), 
nutrition  information  for  this  type  of 
product  is  to  be  provided  for  each 
product  using  its  own  reference  amount. 
A  major  manufacturer  of  a  variety  pack 
of  dry  instant  hot  cereals  is  currently 
providing  nutrition  information  on  the 
variety  pack  in  this  manner. 

E.  Procedures  for  Converting  the 
Reference  Amount  to  Serving  Size 

In  §  101.9(b)(2)  of  this  reproposed 
regulation,  FDA  is  proposing  procedures 
that  manufacturers  must  follow  in 
converting  the  reference  amounts  listed 
in  §  101.12(b)  to  the  serving  sizes  in 
common  household  measures 
appropriate  for  their  specific  products. 
These  procedures  will  ensure  that  the 
conversions  are  made  in  a  way  that  will 
provide  consistency  in  the  serving  sizes 
declared  for  different  brands  within  a 
product  category. 

Many  comments,  including  one  from  a 
supermarket  chain  with  many  years  of 
consumer  experience,  stated  that 
consumers  want  to  be  able  to  make 
nutritional  comparisons  among  the  same 
types  of  products.  Consistency  in 
serving  size  among  products  within  a 
food  category  is  necessary  for  making 
such  comparisons. 

Many  industry  comments  opposed  the 
fixed  standard  serving  sizes  in  the  1990 
proposal  on  the  basis  that  standardized 
serving  sizes  do  not  take  into 
consideration  the  varied  shapes  and 
characteristics  of  different  products 
within  a  product  category.  The 
procedures  in  proposed  §  101.9(b)(2) 
permit  the  manufacturer  to  take  these 
factors  into  consideration  in  converting 
the  reference  amount  to  serving  size  in 
,common  household  measures. 

For  the  purpose  of  developing 
rocedures  for  converting  the  reference 
amount  to  label  serving  sizes,  FDA 
grouped  all  multi-serving  products  into 
three  categories  according  to  the  shapfe 
and  characteristics  of  products  and  the 
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way  products  are  usually  served.  The 
agency  is  proposing  separate  procedures 
for  each  category  to  ensure  that  the 
serving  size  declared  on  the  label  is 
most  appropriate  for  the  specific  type  of 
product.  Single-serving  containers  have 
already  been  discussed  in  section  IV.C. 
of  this  document,  and  thus,  they  are  not 
included  in  this  discussion.  Procedures 
for  nutrition  labeling  of  products 
containing  multi-serving  assorted 
varieties  (e.g.,  assorted  candies)  and 
multi-component  gift  boxes  are 
addressed  in  the  supplementary 
proposal  for  Food  Labeling;  Reference 
Daily  Intakes  and  Daily  Reference 
Values;  Mandatory  Status  of  Nutrition 
Labeling  and  Nutrient  Content  Revision 
in  proposed  §  101.9(e)(1)  (published 
elsewhere  in  this  issue  of  the  Federal 
Register)  and  are  not  covered  by 
proposed  S  101.9(b). 

1.  Products  in  Discrete  Individual  Units 

Comments  from  all  sectors  stated  that 
nutrition  information  on  products  in 
discrete  individual  units  (e.g..  mu^m. 
egg,  sliced  bread,  and  most  fruits) 
should  be  labeled  per  unit  because  that 
is  how  these  foods  are  customarily 
eaten  and  that  is  the  measure  that 
consumers  most  prefer  for  nutrition 
information  on  these  products.  Other 
products  that  belong  in  this  category 
include  sliced  or  individually  shaped 
mini  pizzas  and  individually  wrapped  or 
packaged  products  in  multi-serving 
containers.  Section  403(r)(l)(A)(i)  of  the 
act  requires  that  serving  size  be 
declared  in  common  household  measure 
that  is  appropriate  to  the  food.  FDA 
agrees  with  the  comments  that  the 
measure  most  appropriate  for  products 
in  discrete  units  would  be  the  unit  itself 
(i.e.,  piece). 

However,  these  products  come  in 
many  different  sizes.  For  example,  the 
size  of  most  sliced  breads  ranges  from 
0.5  oz  to  1.3  oz  per  slice,  and  the  size  of 
muffins  ranges  from  0.4  oz  to  6  oz  each. 
If  nutrition  information  for  these 
products  is  expressed  on  a  single  unit 
basis,  there  would  be  no  uniformity  in 
serving  sizes  declared  on  these 
products,  and  consumers  would  have  to 
compare  the  nutritional  value  of  a  0.4  oz 
muffin  with  that  of  a  6  oz  muffin. 

To  assure  uniformity  in  the  serving 
size  used  for  different  sizes  of  similar 
products,  FDA  is  proposing  in 
§  101.9(b)(2)(i)  that  serving  sizes  for 
products  that  come  in  discrete  units  be 
the  number  of  units  that  most  closely 
approximates  the  reference  amount  in 
§  101.12(b)  applicable  to  the  product.  For 
example,  the  label  serving  size  for  sliced 
bread  weighing  1  oz  per  slice  will  be  2 
slices  because  the  weight  of  2  slices  (56 


g)  most  closely  approximates  the 
reference  amount  for  breads  (55  g). 

Under  this  proposed  provision,  only 
products  in  units  that  weigh  at  least  67 
percent  of  the  reference  amount  can  use 
1  unit  as  their  serving  size.  If  two  units 
of  a  product  each  weigh  67  percent  of 
the  reference  amount,  their  total  weight 
is  34  percent  more  than  the  reference 
amount.  However,  one  of  these  units 
weighs  33  percent  less  than  the 
reference  amount.  Thus,  one  unit  more 
closely  approximates  the  reference 
amount  than  2  units.  However,  for  a 
product  whose  units  weigh  66  percent  of 
the  reference  amount  per  unit.  2  units 
weigh  32  percent  more  than  the 
reference  amount,  while  1  unit  weighs  34 
percent  less  than  the  reference  amount. 
Therefore,  the  label  serving  size  for  a 
product  whose  units  weigh  66  percent  of 
the  reference  amount,  per  unit  is  2  units. 

To  further  promote  uniformity  in  the 
serving  sizes  declared  for  these 
products,  FDA  is  also  proposing  in 
S  101.9(b)(2)(i]  that  all  products  in 
discrete  individual  units  that  weigh  less 
than  200  percent  of  the  reference  amount 
must  declare  1  serving  per  unit.  This 
upper  limit  is  the  same  as  the  upper  limit 
for  a  single-serving  container  which  is 
discussed  in  section  IV.C.  of  this 
document. 

Most  of  the  products  in  discrete 
individual  units  weigh  less  than  200 
percent  per  unit.  As  discussed  in  section 
IV.C.  of  this  document,  the  agency  is 
proposing  to  set  the  upper  limit  at  "less 
than  200  percent"  of  the  reference 
amount  for  two  reasons.  First,  a  unit  that 
weighs  200  percent  of  the  reference 
amount  is  by  definition  2  servings.  Thus 
it  is  not  a  single-serving  product. 
Secondly,  there  is  a  significant  question 
as  to  whether  these  larger  units  will  be 
consumed  at  a  single-eating  occasion  by 
one  individual,  considering  that  the 
customarily  consumed  amount  is  one- 
half  or  less  than  the  unit.  Thus,  the 
agency  believes  that  it  would  not  be 
accurate  to  require  that  units  that  weigh 
200  percent  or  more  be  labeled  as  one 
serving. 

However,  some  exceptionally  large 
pieces  weigh  more  than  200  percent  of 
the  reference  amount.  For  example,  a 
large  muffin  may  weigh  more  than  4  oz, 
which  is  more  than  200  percent  of  the 
reference  amount  for  muffins,  and  many 
people  may  eat  the  whole  muffin  at  a 
single-eating  occasion,  Therefore,  FDA 
is  proposing  to  allow  the  manufacturer 
to  declare  one  imit  as  a  serving  for 
products  that  weigh  200  percent  or  more 
of  the  reference  amount  if  the  whole  unit 
reasonably  can  be  consumed  at  a  single- 
eating  occasion.  As  discussed  above,  the 
agency  is  aware  that  this  allowance 
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creates  a  potential  for  misuse  by  a 
manufacturer  who  claims  that  an 
unreasonably  large  unit  is  a  single- 
serving  in  order  to  show  a  high  content 
of  a  nutrient  such  as  fiber  and  calcium. 
The  agency  will  consider  regulatory 
action  on  a  case-by-case  basis  for 
misuse  of  this  allowance. 

The  determination  of  the 
reasonableness  of  a  single-serving 
should  be  based  on  food  consumption 
data  under  actual  conditions  of  use. 
Manufacturers  should  be  prepared  to 
provide  the  agency  with  the  data  that 
supports  the  single-serving  claim  upon 
request.  FDA  requests  comments  on  the 
upper  limit  for  single-serving  declaration 
for  products  in  discrete  units,  and 
whether  it  is  reasonable  to  allow  the 
manufacturer  to  determine  the  single- 
ser\'ing  status  above  that  level. 

2.  Products  in  Large  Discrete  Units  That 
Are  Usually  Divided  for  Consumption 

Foods  in  large  discrete  units  such  as 
cake.  pie.  pizza,  melon,  and  cabbage  are 
usually  divided  into  slices  or  pieces  for 
consumption.  For  example,  a  2-layer 
cake  may  be  divided  into  12  pieces,  or  a 
9-inch  pie  may  be  divided  into  8  slices 
for  consumption.  FDA  believes  that  the 
household  measure  most  meaningful  for 
these  products  is  a  fraction  of  the  whole 
unit.  In  §  101.9{b)(2)(ii),  FDA  is 
proposing  that  the  serving  size  for  these 
products  be  expressed  as  the  fraction  of 
the  whole  food,  such  as  Vig  cake,  Vb  pie. 
'A  pizza,  and  V*  melon,  that  most  closely 
approximates  the  reference  amount  in 
§  101.12[b].  For  example,  the  proposed 
reference  amount  for  pizza  is  140  g.  A  V* 
slice  of  a  pizza  weighing  21  oz  weighs 
147  g  and  a  Vs  slice  of  this  pizza  weighs 
118  g.  The  V*  slice  is  closer  to  the 
reference  amount  than  the  Vs  slice. 
Therefore,  the  serving  size  for  this  pizza 
would  be  V*  pizza. 

3.  Nondiscrete  Bulk  Products 

In  §  101.9(b){2)(iii).  FDA  is  proposing 
that  the  serving  size  for  all  products  that 
are  not  in  individual  or  large  discrete 
units  and  are  packaged  in  multi-serving 
containers  (e.g.,  flour,  sugar,  breakfast 
cereals  with  the  exception  of  large 
biscuit  types)  be  the  amount  in  common 
household  measure  most  closely 
approximating  the  reference  amount  for 
the  product  category.  For  example,  the 
proposed  referenced  amount  for 
mayonnaise  is  15  g.  One  tablespoon 
mayonnaise  weighs  about  14  g  and 
therefore,  the  label  serving  size  for 
mayonnaise  will  be  1  tablespoon. 


F.  Declaration  of  Serving  Size  on  the 
Product  Label 

1.  Label  Statement  of  Serving  Size 

FDA  proposed  in  §  101.9(b)(3)  of  the 
1990  proposal  to  require  the  declaration 
of  serving  size  in  U.S.  units  (oz  or  fl  oz). 
followed  by  the  equivalent  metric 
quantity  in  parenthesis  (with  weight 
expressed  in  g  and  volume  in  mL).  In 
addition,  the  agency  proposed  that 
manufacturers  could  voluntarily  declare, 
in  parenthesis,  household  measures  such 
as  cups,  tablespoons,  slices  and  pieces. 
Section  403{q)(l)(A)(i)  of  the  act  requires 
that  serving  sizes  be  expressed  in 
common  household  measures.  FDA 
stated  in  the  announcement  of  the  public 
meeting  on  serving  sizes  that  in  light  of 
the  variability  that  is  likely  in  household 
measures,  the  agency  continues  to 
believe  that  a  parenthetical  listing  of 
weight  equivalent  to  the  household 
measure  is  necessary  for  compliance 
reasons.  The  agency  also  pointed  out 
that  the  declaration  of  metric  quantity 
would  promote  international 
harmonization  of  food  labeling,  and  that 
consumers  would  not  have  to  deal  with 
these  measures  since  the  label  serving 
sizes  would  be  declared  in  common 
household  measures. 

Most  comments  that  addressed  this 
issue  opposed  the  use  of  metric  units  for 
serving  sizes  on  the  basis  that  few  U.S. 
consumers  understand  the  metric 
system,  and  therefore  such  information 
would  not  be  useful  to  consumers.  A 
number  of  comments  opposed  using 
metric  units  and  supported  the 
continued  use  of  U.S.  units. 

The  presentations  and  discussion  at 
the  public  meeting  on  serving  sizes  also 
generally  did  not  favor  the  use  of  metric 
units  for  serving  sizes.  However,  a 
health  professional  at  the  public  meeting 
stated  that  metric  units  would  be  very 
useful  to  immigrants,  who  make  up  a 
substantial  portion  of  the  population  in 
some  parts  of  the  country,  because  they 
come  from  countries  where  metric  units 
are  used.  Some  presenters  at  the 
meeting  stated  that  if  household 
measures  are  used,  some  sort  of 
parenthetical  weight  measure  is  needed 
because  of  the  variability  in  common 
household  measures,  e.g..  in  the  size  of  a 
bagel. 

The  lOM  report  recommended  the  use 
of  metric  units  in  parenthesis  after  the 
household  measure.  A  Canadian 
government  comment  also  supported  the 
use  of  metric  units  in  serving  sizes. 
Comments  from  other  foreign  sources 
urged  requiring  the  use  of  the  metric 
system  and  stated  that  to  do  otherwise 
would  decrease  international 
harmonization  and  raise  non-tariff  trade 


barriers.  A  few  U.S.  comments  also 
supported  the  use  of  metric  units. 

FDA  acknowledges  that  many 
consumers  are  unlikely  to  use  the  metric 
information.  However,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L  100-418)  declared  that  the 
metric  system  is  the  preferred 
measurement  system  for  U.S.  trade  and 
commerce.  Federal  agencies  are 
required  to  use  the  metric  system  in 
procurement,  grants,  and  other  business- 
related  activities  to  the  extent 
economically  feasible  by  the  end  of 
fiscal  year  1992. 

As  stated  earlier,  the  agency  believes 
that  it  needs  an  additional  precise 
weight  statement  for  compliance 
purposes  because  of  the  variability  in 
weight  of  different  brands  in  common 
household  units.  To  comply  with  the 
requirements  of  the  Omnibus  Trade  and 
Compliance  Act  and  for  compliance 
purposes,  the  agency  is  proposing  in 
§  101.9(b)(7)  to  require  that 
manufacturers  provide  the  equivalent 
metric  quantity,  in  parentheses,  after  the 
common  household  measure,  e.g.,  1  cup 
(28  g).The  agency  is  also  proposing  to 
allow  manufacturers  voluntarily  to  list 
the  equivalent  U.S.  measure  in 
parentheses  after  the  metric  measure. 
The  agency  believes  that  metric 
measures  on  food  labels  will  contribute 
to  educating  children,  as  well  as  older 
consumers,  about  the  metric  system. 

A  Canadian  government  comment 
supported  using  metric  units  rounded  to 
a  convenient  size  when  converting  from 
a  common  household  measure  to  a 
metric  measure  (e.g.,  rounding  from  an 
actual  weight  of  172  g  for  a  slice  of  pizza 
to  170  g).  If  this  proposal  is  adopted, 
however,  metric  weight  will  be  used  by 
the  agency  for  compliance  purposes, 
such  as  in  evaluating  adjectival 
descriptors  used  on  the  label.  Therefore, 
the  metric  measure  needs  to  reflect 
accurately  the  common  household 
measure,  and  the  agency  is  not 
proposing  to  permit  the  rounding  of  the 
metric  measures. 

2.  Definition  of  Household  Measures 

Section  403(q)(l)(A)(i)  of  the  act 
requires  that  the  serving  size  be 
expressed  in  a  common  household 
measure  that  is  appropriate  to  the  food, 
or  if  the  use  of  the  food  is  not  typically 
expressed  in  a  serving  size,  the  common 
household  unit  of  measure  that 
expresses  the  serving  size  of  the  food. 
Numerous  comments  also  expressed 
preference  for  household  measures, 
which  were  described  in  terms  of 
familiar  units  including  oz,  cup, 
tablespoon,  teaspoon,  slice,  and  piece. 
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or  if  the  use  of  the  food  is  not  typically 
expressed  in  a  serving  size,  the  common 
household  unit  of  measure  that 
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In  §  101.9(b)(4)  of  the  1990  proposal, 
FDA  proposed  defmitions  for  several 
household  measures,  including 
teaspoon,  tablespoon,  cup,  fl  oz,  and  oz. 

In  §  101.9(b)(5)  of  this  reproposal, 
FDA  is  proposing  the  terms  "common 
household  measure"  and  "common 
household  unit"  to  mean  cup, 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g..  V4  pizza),  oz,  and  other 
common  household  equipment  used  to 
package  food  products,  such  as  jar  and 
tray.  As  in  the  1990  proposal,  the  agency 
is  proposing  in  §  101.9(b)(5)(iv)  1 
teaspoon  to  mean  5  mL:  1  tablespoon  to 
mean  15  mL;  a  cup  to  mean  240  mL;  1  fl 
oz  to  mean  30  mL;  and  1  oz  in  weight  to 
mean  28  g. 

One  comment  stated  that  1  oz  in 
weight  should  be  defined  as  28.35  g  to  be 
consistent  with  the  agency  policy  for 
declaring  the  net  weight  of  the  package. 
FDA  does  not  believe  that  such 
accuracy  is  needed  for  nutrition  labeling 
purposes,  or  that  the  small  difference 
(0.35  g)  in  the  g  equivalency  to  1  oz 
between  the  serving  size  and  the  net 
weight  statement  would  present 
confusion  or  a  regulatory  problem.  For 
simplicity,  the  agency  believes  that,  for 
nutrition  labeling  purposes.  28  g  is  a 
more  desirable  g  equivalency  to  1  oz 
than  28.35  g.  Therefore,  the  agency  is 
reproposing  that  1  oz  be  defmed  as  28  g. 

3.  Rules  for  Declaring  Household 
Measures 

FDA  is  proposing  in  §  101.9(b)(5)  of 
this  reproposal.  several  rules  for 
expressing  serving  size  in  common 
household  measures.  These  rules  are 
intended  to  assure  as  much  uniformity 
as  possible  in  label  serving  sizes  within 
'  a  product  category.  Without  such  rules, 
'  the  same  quantity  of  serving  size  could 
be  expressed  in  cups  by  one 
manufacturer  and  in  tablespoons  by 
another.  Also,  one  manufacturer  may 
choose  to  use  Va  cup  as  the  serving  and 
another  manufacturer  may  choose  to  use 
V*  cup  for  similar  quantities  of  products. 
To  prevent  such  inconsistencies  in 
serving  sizes,  the  agency  is  proposing 
the  following  rules  for  expressing 
serving  sizes  in  common  household 
measures. 

a.  Whenever  possible,  cups, 
tablespoons,  or  teaspoons  must  be  used. 
Numerous  comments  on  the  1990 
proposal  and  at  the  public  meeting 
requested  preferential  use  of  these 
common  household  measures  in 
expressing  serving  sizes  on  food 
products.  For  uniformity  in  expressing 
these  measures,  cups  should  be 
expressed  in  V*  cup  increments, 
tablespoons  in  whole  number  of 
tablespoons  for  quantities  less  than  V* 
cup  but  greater  than  or  equal  to  1 


tablespoon,  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tablespoon  but  greater  than  or  equal  to  1 
teaspoon,  and  in  V*  teaspoon  increments 
for  quantities  less  than  one  teaspoon. 

b.  If  cups,  tablespoons,  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
slice,  tray,  jar,  and  fraction  of  the  whole 
piece  or  package,  as  appropriate,  are  to 
be  used.  These  units  are  the  common 
household  measures  that  are  most 
appropriate  for  products  not  measurable 
by  a  cup.  tablespoon,  or  teaspoon. 

c.  If  (a)  and  (b)  are  not  applicable,  oz 
are  to  be  used  with  an  appropriate 
visual  unit  of  measure  such  as  a 
dimension  of  a  piece,  e.g..  2  oz  (56  g) 
(about  1  inch  slice)  for  unsliced  bread. 
Such  an  approach  will  provide  the  most 
readily  understandable  description  for 
consumers.  Ounce  measurements  must 
be  expressed  in  0.5  oz  increments  most 
closely  approximating  the  reference 
amount,  with  rounding  indicated  by  use 
of  the  term  "about"  (e.g.,  about  2.5  oz). 
Such  increments  are  necessary  to  limit 
the  use  of  fractional  numbers  such  as  2.3 
oz.  Consumers  repeatedly  complained 
about  use  of  fractional  numbers. 
However,  use  of  fractional  numbers  is 
necessary  to  reduce  the  error  in  the 
equivalent  oz  measure  provided.  The 
agency  believes  that  rounding  to  the 
nearest  half-ounce  increments  is 
reasonable  and  it  will  also  prevent  use 
of  unusually  accurate  fractional 
numbers  (e.g..  2.1  oz)  in  serving  size. 

To  promote  consistency  in  the  use  of 
units,  if  a  manufacturer  elects  to  use 
abbreviations  for  units,  the  following 
abbreviations  should  be  used:  tbsp  for 
tablespoon,  tsp  for  teaspoon,  g  for  gram. 
mL  for  milliliter,  oz  for  ounce,  and  fl  oz 
for  fluid  ounce. 

G.  Listing  Nutrient  Contents  Based  on 
100  Grams.  100  Milliliters,  1  Ounce,  or  1 
Fluid  Ounce 

The  agency  also  proposed  in 
S  101.9(b)(6)  of  the  1990  proposal  to 
allow  another  separate,  additional 
column  of  figures  to  be  declared  on  the 
nutrition  label  based  on  100  g  or  100  mL 
of  the  food  as  packaged  or  purchased. 

Most  comments  from  consumers  and 
health  professionals  did  not  directly 
address  this  issue,  but  a  few  comments 
from  both  groups  expressed  opposition 
to  the  additional  column  of  nutrition 
information,  primarily  because  they  felt 
that  the  additional  information  would 
not  be  useful  to  consumers.  Several 
industry  comments  suggested  using  a 
uniform  unit  of  weight/volume  (e.g.,  1  oz 
and  1  fl  oz  or  100  g  and  100  mL)  for  all 
products,  either  with  or  in  lieu  of  serving 
sizes.  The  international  comments 
favored  the  use  of  metric  units  and  the 
use  of  100  g  or  100  mL  rather  than 


requiring  serving  sizes,  citing  the  fact 
that  100  g  or  100  mL  is  required  in 
nutrition  labeling  in  many  other 
countries  and  the  need  for  international 
harmonization.  Some  comments  said 
that  manufacturers  should  have  the 
choice  of  using  100  g  or  100  mL  in 
agreement  with  the  nutrition  labeling 
guidelines  of  Codex  Alimentarius  (Ref. 
36). 

The  notice  of  a  public  meeting  on 
serving  sizes  raised  the  issue  of 
presenting  nutrition  information  in  a 
second  column  based  on  a  uniform 
weight  or  volume  basis  such  as  100  g  or 
100  mL  Written  comments  and 
discussion  of  this  issue  at  the  public 
meeting  essentially  reiterated  the  same 
positions  as  those  in  the  comments  on 
the  1990  proposal.  Consumer  and 
nutrition  professional  organizations  did 
not  support  the  use  of  metric  units  or  of 
an  additional  column  of  numbers 
because  they  felt  that  the  information 
was  unlikely  to  be  useful  to  consumers 
and  would  present  too  much  information 
on  the  label.  Representatives  from  the 
food  industry  and  trade  organizations 
generally  also  did  not  support  requiring 
a  second  column,  citing  the  space 
limitations  on  many  food  labels.  A 
representative  of  the  pizza  industry, 
however,  stated  that  a  uniform  weight 
would  be  useful  on  products  such  as 
pizza  because  of  the  lack  of  uniformity 
and  the  many  size  and  weight  variations 
in  these  types  of  foods. 

On  this  issue,  it  is  obviously 
impossible  for  the  agency  to  be 
responsive  to  all  positions.  After 
carefully  considering  the  statutory 
requirement,  and  in  light  of  the 
comments  from  several  sectors  opposing 
metric  usage,  FDA  is  reproposing  in 
S  101.9(b)(10)  to  allow  manufacturers  to 
list  voluntarily  a  second  column  of 
values.  Such  values  may  be  based  on 
either  100  g  or  100  mL  or  on  1  fl  oz  or  1 
oz  in  weight.  An  important 
consideration  in  FDA's  tentative 
decision  to  provide  for  such  information 
in  a  unit  (oz)  is  that  the  measure  is 
familiar  to  most  Americans  to  facilitate 
understanding  of  the  information 
presented  in  the  nutrition  label. 
Allowing  manufacturers  to  use  values 
based  on  the  metric  measures,  100  g  or 
100  mL.  is  also  consistent  with  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  Values  based  on  the  metric 
unit  also  will  contribute  to  international 
harmonization.  Although  at  the  present 
time  many  manufacturers  may  not  elect 
to  list  nutrition  information  based  on 
metric  measures,  and  not  many 
consumers  in  the  near  future  may  be 
likely  to  use  the  information,  these 
conditions  are  likely  to  change  as  the 
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U.S.  adopts  the  metric  system. 
Therefore,  the  agency  believes  that  it  is 
important  to  provide  manufacturers  with 
this  option.  The  agency  also  believes 
that  the  additional  column  could  become 
an  important  educational  tool  for 
consumers  as  they  become  more 
familiar  with  the  metric  system. 
The  presentation  of  nutrition 
information  on  a  uniform  weight  or 
volume  basis  would  allow  consumers  to 
make  nutritional  comparisons  not  only 
across  different  brands  of  the  same  food 
but  also  across  all  classes  of  food 
products.  These  types  of  comparisons 
could  be  very  useful  to  persons  who 
wish  to  make  healthful  food 
substitutions  in  their  diet 

H.  Declaration  of  Number  of  Servings 
per  Container 

FDA  proposed  in  S  101.9(b)(5)  of  the 
1990  proposal  that  the  number  of 
ser\'ings  per  package  or  container 
should  be  declared  in  the  nearest  0.5 
serving  (e.g.,  2.5  servings,  not  2.3 
servings:  7  servings  not  7.2  servings), 
with  rounding  indicated  by  use  of  the 
term  "about"  (e.g..  about  7  servings). 

Many  consumer  comments 
complained  that  they  did  not  like  to  see 
a  fractional  number  of  servings  on  the 
product  label.  The  lOM  report 
recommended  that  the  number  of 
servings  per  container  be  rounded  down 
to  the  nearest  whole  number.  Because 
this  recommendation  introduces  an 
unacceptably  large  error  to  the  number 
of  servings  declared  on  the  product 
label.  FDA  decided  not  to  adopt  the 
lOM  recommendation  (see  section  IIl.A. 
of  this  document  for  FDA's  evaluation  of 
the  lOM  report). 

FDA.  therefore,  is  proposing  in 
§  101.9(b)(8)  that  the  number  of  servings 
per  package  or  container  be  declared  to 
the  nearest  whole  or  approximate  whole 
number.  Manufacturers  would  be 
allowed  to  either  declare  the 
approximate  serving  size  in  household 
measure  that  results  in  a  whole  number 
of  serving  per  package  (e.g..  serving  size: 
approximately  Vi  cup:  number  of 
servings  per  container  10)  or  to  declare 
the  exact  serving  size  in  household 
measures  and  the  approximate  number 
of  servings  per  container  (e.g.,  serving 
size:  Va  cup;  number  of  servings  per 
container  approximately  10). 

Several  comments  stated  that 
regulation  of  the  number  of  servings  per 
package  must  be  flexible  to 
accommodate  products,  such  as  cheese, 
in  random  weight  packages.  Cheese 
industry  representatives  stated  that  for 
some  types  of  foods,  such  as  cheeses 
from  large  wheels  cut  in  random 
weights,  manufacturers  would  have  a 
problem  in  declaring  number  of  servings 


per  package.  The  agency  had  not 
previously  considered  this  special 
problem  that  relates  to  random-weight 
packages.  As  a  means  for  dealing  with 
it.  FDA  is  proposing  in  {  101.9(b)(B)  a 
special  exception  for  random  weight 
packages  that  would  allow 
manufacturers  to  declare  the  number  of 
servings  per  container  as  "varied" 
provided  the  nutrition  information  is 
based  on  the  reference  amount 
expressed  in  oz.  The  agency  is  soliciting 
comments  on  whether  this  exception  is  a 
reasonable  provision  for  these  types  of 
packages,  and.  if  not.  what  provision 
should  be  made  for  random  weight 
packages. 

/.  Use  of  Serving  Size  to  Evaluate 
Nutrient  Content  and  Health  Claims 

FDA  proposed  in  { 101.12(f)  of  the 
1990  proposal  that  for  any  container 
with  more  than  one  serving,  the 
proposed  standard  serving  size  would 
be  used  to  determine  the 
appropriateness  of  a  nutrient  content 
claim  (descriptor)  such  as  "low  sodium." 
For  single-serving  containers  containing 
100  percent  or  less  of  the  standard 
serving,  evaluation  of  the  label  claim 
would  be  based  on  the  standard  serving 
size.  However,  for  single-serving 
containers  containing  more  than  100 
percent,  but  150  or  less  percent  of  the 
standard  serving,  the  claim  would  be 
evaluated  on  the  basis  of  the  entire 
content  of  the  package. 

A  majority  of  comments  on  FDA's 
proposal  supported  the  proposed  basis 
for  evaluation  of  descriptors.  However. 
many  food  industry  and  trade 
organization  comments  objected  to  the 
proposed  evaluation  criteria.  These 
comments  generally  argued  that  the 
established  serving  size,  not  the  package 
content,  should  be  used  to  evaluate 
descriptor  claims  on  all  sizes  of 
packages. 

Manufacturers  pointed  out  that  under 
the  rule  proposed  in  1990.  the  same  food 
product  that  could  be  labeled  as  "low 
sodium"  (or  a  similar  adjectival 
descriptor)  on  the  basis  of  a  standard 
serving  size  might  not  qualify  for  "low 
sodium"  labeling  when  packaged  in  a 
single-serving  container  containing 
between  100  percent  and  150  percent  of 
the  standard  serving  size.  For  example, 
an  8  fl  oz  container  of  skim  milk 
containing  126  milligrams  (mg)  of 
sodium  would  meet  the  definition  of 
"low  sodium."  but  a  10  fl  oz  single- 
serving  container  of  the  same  milk  that 
contains  158  mg  of  sodium  would  not 

In  the  notice  of  public  meeting,  FDA 
raised  the  question  of  whether  these 
differences  in  the  use  of  descriptors  on 
food  products  would  be  confusing  and 
asked  for  data  to  support  any  views 


presented.  No  data  on  this  issue  were 
presented  at  the  meeting.  FDA  also 
suggested  two  alternative  solutions  to 
the  concerns  expressed  about  use  of 
label  descriptors  on  single-serving 
containers:  (1)  To  label  single-serving 
containers  that  do  not  contain  the 
standard  serving  with  the  nutritional 
content  in  both  the  total  container  and 
in  the  standard  serving  and  to  permit 
descriptor  use  based  on  the  standard 
serving:  or  (2)  to  provide  a  weight  factor 
on  the  label  that  consumers  could  use  to 
determine  the  nutritional  values  based 
on  a  standard  serving  size  (e.g..  multiply 
by  %  for  a  single-serving  that  contains 
150  percent  of  the  established  serving 
size).  Comments  generally  offered  little 
support,  or  opposed,  such  additional 
information  on  the  nutrition  label.  The 
general  sense  of  the  comments  was  that 
most  consumers  would  not  understand 
,or  use  this  additional  information,  and 
that  it  would  contribute  to  label 
overload  and  confusion. 

A  manufacturer  suggested,  as 
resolution  for  the  issue,  that  FDA 
establish  reference  serving  sizes,  and 
that  both  the  reference  serving  size  and 
the  serving  size  declared  on  the  product 
label  be  required  to  be  used  to  evaluate 
the  compliance  with  FDA  criteria  for  the 
descriptors.  The  agency  believes  that 
this  suggestion  represents  a  reasonable 
approach  to  regulating  the  use  of 
nutrient  content  and  health  claims  not 
only  on  single-serving  containers  but 
also  all  other  products  when  the  serving 
size  declared  on  the  label  differs  from 
the  reference  amount  (e.g..  products  in 
discrete  units).  Therefore.  FDA  is 
proposing  in  5  101.12(g)  that  if  the 
serving  size  declared  on  the  product 
label  differs  from  the  reference  amount, 
the  amount  of  the  nutrient  or  substance 
in  both  the  reference  amount  listed  in 
§  101.12(b)  and  the  serving  size  declared 
on  the  product  label  must  meet  the  FDA 
criteria  for  nutrient  content  and  health- 
claims,  as  set  forth  in  regulations 
relating  to  such  claims,  for  the  food  to 
qualify  for  the  claim. 

The  agency  recognizes  that  the 
proposed  approach  could  result  in 
differences  in  claims  made  on  the  same 
product  depending  on  the  package  or 
unit  size.  For  example,  a  product  which 
contains  the  same  or  less  than  the 
reference  amount  may  bear  a  claim  sudi 
as  "low  sodium."  whereas  a  single- 
serving  container  of  the  same  product 
that  contains  one  and  a  half  times  the 
reference  amount  may  not  As 
mentioned  earlier,  many  industry 
comments  opposed  such  differences. 
The  agency  considered  using  the 
reference  amount  to  evaluate  whether  a 
label  claim  meets  the  criteria  for  the 
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presented.  No  data  on  this  issue  were 
presented  at  the  meeting.  FDA  also 
suggested  two  alternative  solutions  to 
the  concerns  expressed  about  use  of 
label  descriptors  on  single-serving 
containers:  (1)  To  label  single-serving 
containers  that  do  not  contain  the 
standard  serving  with  the  nutritional 
content  in  both  the  total  container  and 
in  the  standard  serving  and  to  permit 
descriptor  use  based  on  the  standard 
serving:  or  (2)  to  provide  a  weight  factor 
on  the  label  that  consumers  could  use  to 
determine  the  nutritional  values  based 
on  a  standard  serving  size  (e.g.,  multiply 
by  %  for  a  single-serving  that  contains 
150  percent  of  the  established  serving 
size).  Comments  generally  offered  little 
support,  or  opposed,  such  additional 
information  on  the  nutrition  label.  The 
general  sense  of  the  comments  was  that 
most  consumers  would  not  understand 
,or  use  this  additional  information,  and 
that  it  would  contribute  to  label 
overload  and  confusion. 

A  manufacturer  suggested,  as 
resolution  for  the  issue,  that  FDA 
establish  reference  serving  sizes,  and 
that  both  the  reference  serving  size  and 
the  serving  size  declared  on  the  product 
label  be  required  to  be  used  to  evaluate 
the  compliance  with  FDA  criteria  for  the 
descriptors.  The  agency  believes  that 
this  suggestion  represents  a  reasonable 
approach  to  regulating  the  use  of 
nutrient  content  and  health  claims  not 
only  on  single-serving  containers  but 
also  all  other  products  when  the  serving 
size  declared  on  the  label  differs  from 
the  reference  amount  (e.g..  products  in 
discrete  units).  Therefore.  FDA  is 
proposing  in  5  101.12(g)  that  if  the 
serving  size  declared  on  the  product 
label  differs  from  the  reference  amount, 
the  amount  of  the  nutrient  or  substance 
in  both  the  reference  amount  listed  in 
§  101.12(b)  and  the  serving  size  declared 
on  the  product  label  must  meet  the  FDA 
criteria  for  nutrient  content  and  health- 
claims,  as  set  forth  in  regulations 
relating  to  such  claims,  for  the  food  to 
qualify  for  the  claim. 

The  agency  recognizes  that  the 
proposed  approach  could  result  in 
differences  in  claims  made  on  the  same 
product  depending  on  the  package  or 
unit  size.  For  example,  a  product  which 
contains  the  same  or  less  than  the 
reference  amount  may  bear  a  claim  such 
as  "low  sodium,"  whereas  a  single- 
serving  container  of  the  same  product 
that  contains  one  and  a  half  times  the 
reference  amount  may  not  As 
mentioned  earlier,  many  industry 
comments  opposed  such  differences. 
The  agency  considered  using  the 
reference  amount  to  evaluate  whether  a 
label  claim  meets  the  criteria  for  the 
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claim.  Industry  generally  supported  this 
option.  This  option  will  allow  the  same 
product  to  bear  the  same  claim 
regardless  of  the  package  or  unit  size. 
However,  it  also  presents  major 
problems. 

If  the  label  serving  size  of  the  product 
differs  from  the  reference  amount,  and 
the  product  does  not  meet  the  criteria 
for  the  dajga  per  serving,  it  would 
require  afl  additional  statement  on  the 
label  such  as  "this  package  content  does 
not  meet  the  FDA  standard  for  the 
claim,"  to  inform  consumers  properly. 
Such  an  additional  statement  would 
make  the  label  more  complicated. 
Considering  other  additional  label 
information  required  by  the  act.  e.g., 
disclaimers,  many  products,  particularly 
small  single-serving  containers,  would 
not  have  enough  space  for  all  of  the 
additional  information.  Also,  such  an 
additional  statement  is  likely  to  be 
ineffective  if  it  is  present  all  the  time. 
Furthermore,  a  product  that  contains  an 
undesirably  large  amount  of  a  nutrient 
from  the  public  health  standpoint  could 
bear  a  claim  for  which  it  is  qualiHed 
only  on  the  basis  of  the  reference 
amount  For  example,  based  on  the 
reference  amount,  a  product  could 
qualify  for  use  of  a  "low  sodium"  claim, 
which  is  defined  by  FDA  as  140  mg  or 
less  per  serving.  The  same  product  in  a 
large  single-serving  container  could 
contain  more  than  140  mg  of  sodium  and 
would  not  qualify  but  would  still  be  able 
to  bear  the  "low  sodium"  claim.  This 
result  would  be  misleading  and 
undesirable  from  the  public  health 
standpoint  Therefore.  FDA  decided  not 
to  adopt  this  option.  The  agency  solicits 
comments  on  this  option  and  on  the 
approach  it  has  chosen  to  evaluate 
nutrient  content  and  health  claims  on 
food  labels. 

/.  Other  Related  Issues 

1.  Nutrition  Information  on  an  as 
Packaged  Versus  an  as  Consumed  Basis 

In  §  101.9(b)(6)  of  the  1990  proposal. 
FDA  proposed  that  nutrient  and  food 
component  quantities  be  declared  on  the 
basis  of  the  food  as  packaged  or 
purchased.  Some  comments  slated  that 
the  declaration  should  be  based  on  the 
food  as  consumed. 

Many  products  come  in  a  form  (e.g.. 
dry  mixes  and  concentrates)  that 
requires  further  preparation  or  an 
addition  of  other  ingredients  before 
consumption.  In  many  cases,  the 
nutrient  content  of  these  products  as 
consumed  differs  from  the  nutrient 
content  as  packaged.  The  agency 
recognizes  that  consumers  will  benefit 
from  the  nutrition  information  on  an  as 
consumed  (prepared)  basis  since  this 


information  reflects  the  nutrient  content 
of  the  product  actually  consumed. 
Manufacturers  usually  provide 
directions  for  preparation  on  the 
package.  These  directions  could  be  used 
as  a  compliance  tool  for  regulating 
products  on  an  as  consumed  basis  if 
there  is  only  one  direction  for 
preparation  and  that  is  the  only 
preparation  method  that  consumers  use. 
Some  manufacturers,  however,  provide 
multiple  directions  for  preparation  (e.g., 
using  different  types  of  fats  such  as 
butter  and  margarine)  and  different 
directions  often  yield  different  nutrient 
contents  following  the  preparation. 
There  is  no  obvious  basis  for  selecting  a 
particular  direction  for  regulatory 
purpose  such  as  for  use  in  providing 
nutrition  information  and  for  evaluating 
label  claims.  Furthermore,  a  product 
may  be  used  by  consumers  in  many 
different  ways  and  the  agency  has  no 
control  over  how  a  product  is  used  after 
purchase.  Consequently,  FDA  cannot 
effectively  regulate  products  on  an  as 
consumed  basis.  Therefore,  FDA  is 
maintaining  the  "as  packaged  or 
purchased"  requirement  redesignated  as 
§  101.9(b)(9).  with  the  exception  of  raw 
fish  covered  under  §  101.42  and  canned 
fish,  canned  maraschino  cherries, 
pickled  fruits,  olives,  and  canned  or 
pickled  vegetables.  The  serving  size  for 
raw  fish  is  discussed  in  a  separate 
rulemaking  concerning  voluntary 
nutrition  labeling  of  raw  fruit 
vegetables,  and  Hsh  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  For  purposes  of  the  voluntary 
nutrition  labeling  program;  the  agency 
has  defmed  "raw  fish"  as  fish  in  the 
natural  state  that  have  received  minimal 
or  no  processing  (56  FR  30468  at  30470). 
This  definition  includes  "whole  or 
filleted  fish  that  are  fresh  (unpackaged 
or  packaged  by  the  retailer),  fresh  frozen 
(unpackaged  or  packaged  by  the 
retailer),  or  alive  in  the  retail  store  (e.g.. 
lobster,  crab);  shrimp  that  have  been 
shelled  and  deveined;  and  lobster,  crab, 
and  shrimp  that  have  been  thermally 
processed  or  shelled,  but  not  otherwise 
processed  or  prepared.  (56  FR  30468  at 
30470).  Other  forms  of  fish,  such  as 
packaged  frozen  fillets,  are  not  included 
in  the  proposed  exemption  in 
§  101.9(b)(9). 

Some  foods  such  as  canned  fish, 
canned  maraschino  cherries,  pickled 
fruits,  olives,  and  canned  or  pickled 
vegetables,  are  usually  packed  in  water, 
brine,  or  oil.  but  the  liquid  is  usually 
discarded  before  consumption. 
Therefore,  the  nutrient  content  of  these 
foods  as  consumed  may  differ  from  the 
nutrient  content  as  packaged.  FDA 
believes  that  the  label  serving  size  most 


meaningful  for  these  products  would  be 
the  serving  size  based  on  the  drained 
solids.  Proposed  §  101.9(b)(9)  exempts 
these  foods  from  the  requirement  for 
nutrition  information  on  an  as  packaged 
basis.  Nutrition  information  for  these 
products  will  be  based  on  the  drained 
solids.  Reference  amounts  for  these 
products  are  based  on  the  drained  solids 
as  customarily  consumed,  as  noted  in 
the  footnote  to  table  2. 

For  the  benefit  of  the  consumers  who 
follow  the  package  directions  in 
preparing  these  products,  the  agency 
encourages  manufacturers  voluntarily  to 
provide  nutrient  content  of  their 
products  on  an  as  consumed  basis  using 
the  package  directions  for  preparation 
and  in  the  case  of  multiple  directions, 
using  the  direction  that  most  likely 
represents  the  major  usage  of  the 
product. 

Section  101.9(d)(2)  of  the  proposed 
nutrition  labeling  regulation  (55  FR 
29487)  provides  for  the  use  of  an 
additional  column  of  figures  to  declare 
nutriti6n  information  on  the  basis  of 
food  as  consumed,  e.g.,  cereal  with  milk 
or  cake  mix  prepared  according  to 
instructions. 

2.  Flexibility  in  Serving  Size  Declared  on 
the  Product  Label 

Some  industry  comments  on  the  1990 
proposal  expressed  the  need  for  greater 
flexibility  in  serving  sizes  because  of 
differences,  for  example,  in  package 
sizes  and  differences  in  size  between 
pieces  within  packages.  In  the  notice  of 
public  meeting,  the  agency  raised  the 
issue  of  whether  deviation  from  the 
standard  serving  size  should  be  allowed 
and,  if  allowed,  how  much. 

A  consumer  representative  at  the 
public  meeting  stated  that  FDA  should 
allow  some  deviation  in  serving  size 
within  a  product  category,  but  that  it 
should  be  minimal  and  should  result  in  ^ 
size  close  to  the  amount  customarily 
consumed  to  protect  consumers  from 
both  economic  deception  and 
misrepresentation  of  nutrition  and 
health  claims.  Another  consumer 
representative  stated  that  there  is  no 
reason  to  allow  deviation,  except  for 
foods  like  pizza  and  pies.  An  industry 
representative  stated  that  a 
manufacturer  must  be  permitted 
deviation  from  a  unifdrm  ser\'ing  size 
when  a  feature  of  a  food  distinguishes  it 
so  that  a  different  serving  size  that  more 
accurately  reflects  the  amount  that  is 
customarily  consumed  may  be  used,  e.g.. 
a  prewrapped  slice  of  cheese  would  be 
the  amount  that  is  customarily 
consumed.  However,  the  agency  has  not 
received  any  data  on  what  might  be  a 
feasible  deviation  for  various  food 


60414  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


categories  if  such  deviations  were 
allowed. 

The  agency  agrees  that  it  should 
provide  some  flexibility  for  the  serving 
size  declared  on  the  product  label  to 
account  for  differences  in  package  sizes 
and  differences  in  size  between  pieces 
within  packages.  However,  under  the 
act,  the  serving  size  declared  on  the 
product  label  must  at  least  approximate 
the  amount  customarily  consumed,  i.e.. 
the  reference  amount  established  for  the 
product  category.  The  agency  believes 
that  the  procedures  for  converting  the 
reference  amount  to  serving  size  for  use 
on  the  product  label  proposed  in 
5  101.9(b)(2)  of  this  reproposal  provide 
sufficient  flexibility  to  account  for  the 
varied  characteristics  of  different 
products  while  assuring  a  relative 
uniformity  of  serving  sizes  used  for 
different  brands  within  a  product 
category. 

3.  Range  Versus  Fixed  Reference 
Amount 

The  Minister  of  Health  and  Welfare  of 
Canada  submitted  as  comments 
Canada's  guidelines  to  the  food  industry 
on  serving  sizes.  The  Canadian 
guidelines  allow  declaration  of  serving 
sizes  within  established  ranges,  e.g.,  40 
to  100  g  for  a  muffin  and  200  to  250  mL 
for  milk. 

FDA  is  proposing  to  establish  speciflc 
reference  amounts  for  131  product 
categories,  not  ranges  of  values.  As 
mentioned  earlier,  the  reference 
amounts,  if  adopted,  will  serve  two 
purposes:  (1)  They  will  be  used  by 
manufacturers  in  determining  serving 
size  for  their  specific  products,  and  (2) 
they  will  be  used  in  determining 
whether  food  products  meet  the 
definitions  for  nutrient  content  and 
health  claims.  Both  of  these  purposes 
require  a  specific  reference  amount,  not 
a  range  of  values.  Therefore.  FDA  is  not 
proposing  to  adopt  the  Canadian 
approach  of  using  a  range. 

In  addition,  it  is  difficult  to  determine 
an  appropriate  range  value  for  each 
product  category  to  cover  all  of  the 
different  shapes  and  varied 
characteristics  of  products  within  each 
category.  FDA  also  does  not  know 
whether  any  set  range  would  be 
appropriate  for  products  that  will  enter 
the  market  in  the  future.  FDA  believes 
that  the  procedures  in  proposed 
§  101.9(b)(2)  for  converting  the  reference 
amounts  to  serving  sizes  provide  the 
flexibility  necessary  to  deal  with  diverse 
shapes  and  characteristics  of  specific 
products.  Therefore.  FDA  has 
tentatively  concluded  that  ranges  are 
not  needed.  Furthermore,  the  procedures 
that  FDA  is  proposing  can  be  applied  to 


any  products  that  enter  the  market  as 
well  as  to  those  currently  in  the  market. 

K.  The  Petition  Process 

In  S  101.12(g)  of  the  1990  proposal. 
FDA  proposed  to  establish  a  petition 
process  for  manufacturers  to  use  to  add 
to  or  amend  a  standard  serving  size. 
Provision  for  a  petition  process  was 
supported  by  the  lOM  report  and  by 
comments  on  the  1990  proposal,  as  well 
as  by  comments  to  the  notice  of  the 
public  meeting  on  serving  sizes.  In 
§  101.12(h),  FDA  is  proposing  an 
updated  petition  process  for 
manufacturers  to  use  to  add  to  or  amend 
a  reference  amount  listed  in  §  101.12(b) 
or  to  estabhsh  a  new  subcategory  if  a 
reference  amount  for  a  product  category 
does  not  apply  to  a  particular  product. 
Section  101.12(h)  describes  information 
needed  by  FDA  to  evaluate  a  need  for 
the  change  or  addition  requested  in  the 
petition  and  to  determine  the 
appropriate  reference  amount  for  the 
petitioned  food  if  the  change  or  addition 
is  judged  to  be  needed. 

As  discussed  earlier,  a  few 
manufacturers  submitted  supporting 
data  with  their  request  for  changes  in 
standard  serving  sizes  in  the  1990 
proposal.  However,  these  data  could  not 
be  used  in  developing  the  reference 
amounts  in  this  reproposal  because  of 
problems  in  the  methodology  used  to 
collect  or  to  process  data  (see  the 
introduction  to  section  IV.D.  of  this 
document).  To  help  guide  manufacturers 
in  conducting  research  to  collect  or 
process  food  consumption  data  to 
determine  the  suggested  reference 
amount  in  support  of  a  petition,  FDA  is 
providing  the  following  general 
guidelines: 

1.  Sampled  population  should  be 
representative  of  the  demographic  and 
socio-economic  characteristics  of  the 
relevant  population  group  (i.e.,  infants, 
toddlers,  or  people  4  or  more  years  of 
age)  for  which  the  food  is  intended. 

2.  Sample  size  (i.e.,  number  of  eaters) 
should  be  large  enough  to  give  a  reliable 
estimate  of  the  amount  of  food  that  is 
customarily  consumed. 

3.  The  study  protocol  should  identify 
potential  biases  and  describe  how  these 
potential  biases  are  controlled  for,  or,  if 
they  cannot  be  controlled  for,  how  they 
will  affect  interpretation  of  results.  For 
example,  a  survey  that  asks  the 
participants  to  measure  the  amount  of 
food  that  they  usually  consume  or  serve 
per  eating  occasion  is  likely  to  be  biased 
by  downsizing  a  food  having  a  negative 
nutritional  connotation  (e.g.,  high  fat, 
high  calorie  foods)  and  upsizing  for 
foods  with  positive  connotations. 

4.  Methodology  used  to  collect  or 
process  data,  including  study  design. 


sampling  procedures,  materials  used 
(e.g..  questionnaire,  interviewer's 
manual),  procedures  used  to  collect  or 
process  data,  methods  or  procedures 
used  to  control  for  unbiased  estimates, 
and  procedures  used  to  correct  for 
nonresponse,  should  be  fully 
documented. 

V.  Other  Affected  Rules 

In  the  1990  proposal,  the  agency 
proposed  to  revise  21  CFR  101.8(a)  to 
provide  that  where  nutrition  information 
is  required,  and  firms  elect  to  place 
statements  on  product  labels  concerning 
the  number  of  servings  in  a  package  in 
other  locations  in  addition  to  the 
location  where  nutrition  information  is 
placed,  such  statements  must  be  in  the 
same  terms  as  used  for  nutrition 
information.  FDA  proposed  this  revision 
to  prevent  consumerconfusion  over  ■ 
serving  size.  For  completeness,  FDA  is 
once  again  including  §  101.8(a)  as  part  of 
this  reproposal  on  serving  size 
regulations. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  that  this  proposed  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  The  proposed  requirements 
pertaining  to  serving  sizes  to  be  used  on 
food  labels  qualify  for  a  categorical 
exclusion  under  21  CFR  25.24(a)(ll),  and 
the  proposed  requirements  pertaining  to 
petitions  that  seek  to  establish  or  amend 
a  reference  amount  qualify  for  exclusion 
under  21  CFR  25.24(a)(a). 

VII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VIII.  Effective  Date 

In  the  1990  proposal.  FDA  proposed  to 
make  the  serving  size  regulation 
effective  1  year  after  the  publication  of  a 
final  rule.  FT)A  requested  comment  on 
this  deviation  from  the  agency's  normal 
practice  of  making  food  labeling 
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sampling  procedures,  materials  used 
(e.g.,  questionnaire,  interviewer's 
manual],  procedures  used  to  collect  or 
process  data,  methods  or  procedures 
used  to  control  for  unbiased  estimates, 
and  procedures  used  to  correct  for 
nonresponse,  should  be  fully 
documented. 

V.  Other  Affected  Rules 

In  the  1990  proposal,  the  agency 
proposed  to  revise  21  CFR  101.8(a)  to 
provide  that  where  nutrition  information 
is  required,  and  firms  elect  to  place 
statements  on  product  labels  concerning 
the  number  of  servings  in  a  package  in 
other  locations  in  addition  to  the 
location  where  nutrition  information  is 
placed,  such  statements  must  be  in  the 
same  terms  as  used  for  nutrition 
information.  FDA  proposed  this  revision 
to  prevent  consumer' confusion  over  • 
serving  size.  For  completeness,  FDA  is 
once  again  including  §  101.8(a)  as  part  of 
this  reproposal  on  serving  size 
regulations. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  that  this  proposed  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  The  proposed  requirements 
pertaining  to  serving  sizes  to  be  used  on 
food  labels  qualify  for  a  categorical 
exclusion  under  21  CFR  25.24(a)(ll).  and 
the  proposed  requirements  pertaining  to 
petitions  that  seek  to  establish  or  amend 
a  reference  amount  qualify  for  exclusion 
under  21  CFR  25.24(a)(8). 

VII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defmes  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VIII.  Effective  Date 

In  the  1990  proposal,  FDA  proposed  to 
make  the  serving  size  regulation 
effective  1  year  after  the  publication  of  a 
final  rule.  FDA  requested  comment  on 
this  deviation  from  the  agency's  normal 
practice  of  making  food  labeling 
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regulations  effective  on  the  uniform 
compliance  date  that  follows 
publication  of  the  final  rule.  The  agency 
is  proposing  that  any  final  rule  that  may 
be  issued  based  upon  this  proposal 
become  effective  6  months  following  its 
publication  in  the  Federal  Register. 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments. 
Congress  provides  that  if  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA.  finds 
that  requiring  compliance  with  section 
403(q)  of  the  act.  on  mandatory  nutrition 
labeling,  or  with  403(r)(2)  of  the  act.  on 
nutrient  content  claims,  6  months  after 
publication  of  the  final  rules  in  the 
Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its 
regulatory  impact  analysis  that 
compliance  with  the  1990  amendments 
by  May  8. 1993.  will  cost  $1.5  billion,  and 
that  6  month  and  1  year  extensions  of 
that  compliance  date  will  result  in 
savings  that  arguably  outweigh  the  lost 
benefits,  FDA  believes  that  the  question 
of  whether  it  can  and  should  provide  for 
an  extension  of  the  effective  date  of 
sections  403(q)  and  (r)(2)  of  the  act  is 
squarely  raised. 

FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship."  FDA 
recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,  FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Rept.  101-538. 101st 
Cong.,  2d  sess.,  24  (1990)),  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 


section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  finns  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "undue 
economic  hardship." 

IX.  Comments 

Interested  persons  may,  on  or  before 
February  25,1992,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

X.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  the  provisions  of  $  101.12(h)  relating 
to  submission  of  petitions  to  FDA  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB). 
These  provisions  will  not  be  effective 
until  FDA  obtains  OMB  approval.  FDA 
will  give  notice  of  OMB  approval  of 
these  requirements  in  the  Federal 
Register  as  part  of  any  final  rule  that  is 
based  on  this  proposal. 

XI.  References 

The  following  information  has  been 
placed  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  Part  101 

Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 


Authority:  Sees.  4,  5,  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453, 1454, 1455); 
sees.  201,  301,  402,  403,  409.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
331,  342,  343.  34a  371). 

2.  Section  101.8  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§101.8    Lalwllng  of  food  wminumber  of 
servings. 

(a)  The  label  of  any  package  of  a  food 
that  bears  a  representation  as  to  the 
number  of  servings  contained  in  such 
package  shall  bear  in  immediate 
conjunction  with  such  statement,  and  in 
the  same  size  type  as  is  used  for  such 
statement,  a  statement  of  the  net 
quantity  (in  terms  of  weight,  measure,  or 
numerical  count)  of  each  such  serving; 
however,  such  statement  may  be 
expressed  in  terms  that  differ  from  the 
terms  used  in  the  required  statement  of 
net  quantity  of  contents  (for  example 
cups,  tablespoons]  when  such  differing 
term  is  common  to  cookery  and 
describes  a  constant  quantity.  Such 
statement  may  not  be  misleading  in  any 
particular.  Where  nutrition  labeling 
information  is  required  in  accordance 
with  the  provisions  of  §  101.9,  however, 
the  statement  of  the  net  quantity  of  each 
serving  shall  be  consistent  with  the 
requirements  for  serving  size  expression 
set  forth  in  that  section  (e.g..  10 1-cup 
(240  milliliters)  servings).  A  statement  of 
the  number  of  units  in  a  package  is  not 
in  itself  a  statement  of  the  number  of 
servings. 
***** 

3.  Section  101.9  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  101.9    Nutrition  labeling  of  food. 

***** 

(b)  All  nutrient  and  food  component 
quantities  shall  be  declared  in  relation 
to  a  serving  or.  where  the  food  is 
customarily  not  consumed  directly,  to  a 
portion,  as  defined  in  this  section, 

(1)  The  term  "serving"  or  "serving 
size"  means  an  amount  of  food 
customarily  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older  which  is  expressed  in  a  common 
household  measure  that  is  appropriate 
to  the  food.  When  the  food  is  specially 
formulated  or  processed  for  use  by 
infants  or  by  toddlers,  a  serving  or 
serving  size  means  an  amount  of  food 
customarily  consumed  per  eating 
occasion  by  infants  up  to  12  months  of 
age  or  by  children  1  through  3  years  of 
age.  The  term  "portion"  means  an 
amount  of  a  food  that  is  not  typically 
expressed  in  a  serving  size,  i.e.,  a  food 
customarily  used  only  as  an  ingredient 
in  the  preparation  of  other  foods,  (e.g., 
'/«  cup  flour  or  V4  cup  tomato  sauce). 


(2)  Except  as  provided  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  serving 
(portion)  size  declared  on  a  product 
label  shall  be  determined  from  the 
"Reference  Amounts  Customarily 
Consumed  Per  Eating  Occasion" 
(reference  amounts)  that  appear  in 

§  101.12(b)  using  the  following 
procedures: 

(i)  For  products  in  discrete  units  (e.g., 
muffin,  sliced  bread,  apple),  serving  size 
shall  be  the  number  of  units  that  most 
closely  approximates  the  reference 
amount  for  the  product  category.  If  a 
unit  weighs  67  percent  or  more,  but  less 
than  200  percent  of  the  reference 
amount,  serving  size  shall  be  one  unit.  If 
a  unit  weighs  200  percent  or  more  of  the 
reference  amount,  the  manufacturer  may 
declare  the  whole  unit  as  one  serving  if 
the  whole  unit  can  reasonably  be 
consumed  at  a  single-eating  occasion. 

(ii)  For  products  in  large  discrete  units 
that  are  usually  divided  for  consumption 
(e.g..  cake,  pie.  pizza,  melon,  cabbage), 
the  serving  (portion)  size  shall  be  the 
fractional  slice  of  the  food  (e.g..  Vie 
cake.  Vs  pie.  V4  pizza.  Vi  melon,  Ve 
cabbage)  that  most  closely 
approximates  the  reference  amount  for 
the  product  category. 

(iii)  For  nondiscrete  bulk  products 
(e.g..  breakfast  cereal,  flour,  sugar), 
serving  (portion)  size  shall  be  the 
amount  in  household  measure  that  most 
closely  approximates  the  reference 
amount  for  the  product  category. 

(3)  Serving  size  for  meal-type  products 
as  defined  in  proposed  §  101.13(1)  of  this 
chapter  shall  be  the  entire  content 
(edible  portion  only)  of  the  package. 

(4)  A  variety  pack  such  as  a  package 
containing  several  varieties  of  single- 
serving  packages  and  a  product  having 
two  or  more  compartments  with  each 
compartment  containing  a  different  food 
shall  provide  nutrition  information  for 
each  variety  or  food  per  serving  size 
that  is  derived  from  the  reference 
amount  in  S  101.12(b)  applicable  for 
each  variety  or  food. 

(5)  For  labeling  purposes,  the  term 
"common  household  measure"  or 
"common  household  unit"  means  cup, 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g.,  V*  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar. 
tray).  In  expressing  serving  (portion) 
size  in  household  measures,  the 
following  rules  shall  be  used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
V*  cup  increments,  tablespoons  in  whole 
number  of  tablespoons  for  quantities 
less  than  V*  cup  but  greater  than  or 
equal  to  1  tablespoon,  and  teaspoons  in 
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(2)  Except  as  provided  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  serving 
(portion)  size  declared  on  a  product 
label  shall  be  determined  from  the 
"Reference  Amounts  Customarily 
Consumed  Per  Eating  Occasion" 
(reference  amounts)  that  appear  in 
§  101.12(b)  using  the  following 
procedures: 

(i)  For  products  in  discrete  units  (e.g., 
muffin,  sliced  bread,  apple),  serving  size 
shall  be  the  number  of  units  that  most 
closely  approximates  the  reference 
amount  for  the  product  category.  If  a 
unit  weighs  67  percent  or  more,  but  less 
than  200  percent  of  the  reference 
amount,  serving  size  shall  be  one  unit.  If 
a  unit  weighs  200  percent  or  more  of  the 
reference  amount,  the  manufacturer  may 
declare  the  whole  unit  as  one  serving  if 
the  whole  unit  can  reasonably  be 
consumed  at  a  single-eating  occasion. 

(ii)  For  products  in  large  discrete  units 
that  are  usually  divided  for  consumption 
(e.g.,  cake,  pie,  pizza,  melon,  cabbage), 
the  serving  (portion)  size  shall  be  the 
fractional  slice  of  the  food  (e.g..  Via 
cake.  Vs  pie,  Vi  pizza,  'A  melon,  Ve 
cabbage)  that  most  closely 
approximates  the  reference  amount  for 
the  product  category. 

(iii)  For  nondiscrete  bulk  products 
(e.g.,  breakfast  cereal,  flour,  sugar), 
serving  (portion)  size  shall  be  the 
amount  in  household  measure  that  most 
closely  approximates  the  reference 
amount  for  the  product  category. 

(3)  Serving  size  for  meal-type  products 
as  defined  in  proposed  §  101.13(1)  of  this 
chapter  shall  be  the  entire  content 
(edible  portion  only)  of  the  package. 

(4)  A  variety  pack  such  as  a  package 
containing  several  varieties  of  single- 
serving  packages  and  a  product  having 
two  or  more  compartments  with  each 
compartment  containing  a  different  food 
shall  provide  nutrition  information  for 
each  variety  or  food  per  serving  size 
that  is  derived  from  the  reference 
amount  in  §  101.12(b)  applicable  for 
each  variety  or  food. 

(5)  For  labeling  purposes,  the  term 
"common  household  measure"  or 
"common  household  unit"  means  cup, 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g.,  V*  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar, 
tray).  In  expressing  serving  (portion) 
size  in  household  measures,  the 
following  rules  shall  be  used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
V*  cup  increments,  tablespoons  in  whole 
number  of  tablespoons  for  quantities 
less  than  V*  cup  but  greater  than  or 
equal  to  1  tablespoon,  and  teaspoons  in 


whole  number  of  teaspoons  for 
quantities  less  than  1  tablespoon  but 
greater  than  or  equal  to  1  teaspoon  and 
in  V4  teaspoon  increments  for  quantities 
less  than  1  teaspoon. 

(ii)  If  cups,  tablespoons  or  teaspoons 
aro  not  applicable,  units  such  as  piece, 
slice,  tray,  jar,  and  fraction  shall  be 
used. 

(iii)  If  paragraphs  (b)(5)(i)  and  (b)(5)(ii) 
of  this  section  are  not  applicable,  oz 
may  be  used  with  an  appropriate  visual 
unit  of  measure  such  as  a  dimension  of  a 
piece,  e.g.,  2  oz  (56  g)  (about  1  inch  slice) 
for  unsliced  bread.  Ounce 
measurements  shall  be  expressed  in  0.5 
oz  increments  most  closely 
approximating  the  reference  amount, 
with  rounding  indicated  by  use  of  the 
term  "about"  (e.g.,  about  2.5  oz). 

(iv)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL);  a 
tablespoon  means  15  mL;  a  cup  means 
240  mL;  1  fluid  ounce  (fl  oz)  means  30 
mL;  and  1  oz  in  weight  means  28  g. 

(6)  A  product  that  is  packaged  or  sold 
-  individually  and  that  contains  less  than 

200  percent  of  the  applicable  reference 
amount  shall  be  considered  to  be  a 
single-serving,  and  the  entire  content  of 
the  product  shall  be  labeled  as  one 
serving.  Small  packages  sold 
individually  that  contain  200  percent  or 
more  of  the  applicable  reference  amount 
may  be  labeled  as  a  single-serving  if  the 
entire  content  of  the  package  can 
reasonably  be  consumed  at  a  single- 
eating  occasion. 

(7)  A  label  statement  regarding  a 
serving  (portion)  shall  be  the  serving 
(portion)  size  expressed  in  common 
household  measures  as  set  forth  in 
paragraphs  (b)  (2)  through  (b)(6)  of  this 
section  and  shall  be  followed  by  the 
equivalent  metric  quantity  in 
parenthesis  (fluids  in  mL  and  all  other 
foods  in  g).  In  addition,  serving  (portion) 
size  may  be  declared  in  oz  and  fl  oz,  in 
parenthesis,  following  the  metric 
measure  where  other  common 
household  measures  are  used  as  the 
primary  unit  for  serving  (portion)  size, 
e.g.,  1  cup  (28  g)  (1  oz).  If  a  manufacturer 
elects  to  use  abbreviations  for  units,  the 
following  abbreviations  shall  be  used: 
tbsp  for  tablespoon,  tsp  for  teaspoon,  g 
for  gram,  mL  for  milliliter,  oz  for  ounce, 
and  fl  oz  for  fluid  ounce. 

(8)  In  declaring  the  number  of  servings 
per  container,  a  manufacturer  may  use 
either  of  the  two  options  listed  below, 
choosing  the  one  most  meaningful  for  a 
specific  product.  In  either  case,  whole 
numbers  must  be  used  with  the 
exception  of  random  weight  products. 
For  random  weight  products,  a 
manufacturer  may  declare  "varied"  for 
the  number  of  servings  per  container 
provided  the  nutrition  information  is 


based  on  the  reference  amount 
expressed  in  oz. 

(i)  Declare  serving  (portion)  size  as 
the  approximate  whole  household 
measure  that  results  in  a  whole  number 
of  servings  in  the  container  (e.g.,  serving 
size:  approximately  Vi  cup;  number  of 
servings  per  container:  10)  or 

(ii)  Declare  serving  (portion)  size  in 
exact  household  measure  and 
approximate  the  number  of  servings  per 
container  (e.g.,  serving  size:  V^  cup: 
number  of  servings  per  container 
approximately  10). 

(9)  The  declaration  of  nutrient  and 
food  component  content  shall  be  on  the 
basis  of  food  as  packaged  or  purchased 
with  the  exception  of  raw  fish  covered 
under  S  101.42  and  foods  that  are 
packed  or  canned  in  water,  brine,  or  oil 
but  the  liquid  is  not  customarily 
consumed  such  as  caimed  fish, 
maraschino  cherries,  pickled  fruits, 
olives,  and  canned  or  pickled 
vegetables.  Declaration  of  nutrient  and 
food  component  content  of  raw  fish 
shall  follow  the  provisions  in  §  101.45. 
Declaration  of  nutrient  and  food 
component  content  of  foods  that  are 
packed  in  liquid  but  the  liquid  is  not 
customarily  consumed,  shall  be  based 
on  the  drained  solids. 

(10)  Another  column  of  figures  may  be 
used  to  declare  the  nutrient  and  food 
component  information  on  the  basis  of 
100  g  or  100  mL  or  of  1  oz  or  1  fl  oz  of  the 
food  as  packaged  or  purchased,  in  the 
same  format  as  required  by  paragraph 
(c)  of  this  section. 

(11)  If  a  product  is  promoted  on  the 
label,  labeling,  or  advertising  for  a  use 
that  differs  in  quantity  by  twofold  or 
greater  from  the  use  upon  which  the 
reference  amount  in  S  101.12(b)  was 
based  (e.g.,  liquid  cream  substitutes 
promoted  for  use  with  breakfast 
cereals),  the  manufacturer  shall  provide 
a  second  column  of  nutrition 
information  based  on  the  amount 
customarily  consumed  in  the  promoted 
use,  in  addition  to  the  nutrition 
information  per  serving  derived  from  the 
reference  amount  in  S  101.12(b). 

*        •        *        •        * 

4.  Section  101.12  is  added  to  read  as 
follows: 

9  101.12    Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  The  general  principles  and  factors 
that  FDA  considered  in  arriving  at  the 
reference  amounts  customarily 
consumed  per  eating  occasion  (reference 
amounts)  which  are  set  forth  in 
paragraph  (b)  of  this  section,  are  that; 

(1)  FDA  calculated  the  reference 
amounts  for  persons  4  years  of  age  or 
older  to  reflect  the  amount  of  food 
customarily  consumed  per  eating 


occasion  by  persons  in  this  population 
group.  These  reference  amounts  are 
based  on  data  set  forth  in  appropriate 
national  food  consumption  surveys. 

(2)  FDA  calculated  the  reference 
amounts  for  an  infant  or  child  under  4 
years  of  age  to  reflect  the  amount  of 
food  customarily  consumed  per  eating 
occasion  by  infants  up  to  12  months  of 
age  or  by  children  1  through  3  years  of 
age.  respectively.  These  reference 
amounts  are  based  on  data  set  forth  in 
appropriate  national  food  consumption 
surveys.  Such  reference  amounts  are  to 
be  used  only  when  the  food  is  specially 
formulated  or  processed  for  use  by  an 
infant  or  by  a  child  under  4  years  of  age. 

(3)  An  appropriate  national  food 
consumption  survey  must  include  a 
large  sample  size  representative  of  the 
demographic  and  socioeconomic 
characteristics  of  the  relevant 
population  group  and  must  be  based  on 
consumption  data  under  actual 
conditions  of  use. 

(4)  To  determine  the  amount  of  food 
customarily  consumed  per  eating 
occasion,  FDA  considered  the  mean, 
median,  and  mode  of  the  consumed 
amount  per  eating  occasion. 

(5)  When  survey  data  were 
insufficient,  FDA  took  various  other 
sources  of  information  on  serving 
(portion)  sizes  of  food  into 
consideration.  These  other  sources  of 
information  included: 

(i)  Serving  sizes  used  in  dietary 
guidance  recommendations  or 
recommended  by  other  authoritative 
systems  or  organizations; 

(ii)  Serving  sizes  recommended  in 
comments; 

(iii)  Serving  sizes  used  by 
manufacturers  and  grocers;  and 

(iv)  Serving  sizes  used  by  other 
countries. 

(6)  Because  they  reflect  the  amount 
customarily  consumed,  the  reference 
amount  and,  in  turn,  the  serving  size 
declared  on  the  product  label  are  based 
on  only  the  edible  portion  of  food,  and 
not  bone,  seed,  shell,  or  other  inedible 
components. 

(7)  The  reference  amount  is  based  on 
the  major  intended  use  of  the  food  (e.g., 
milk  as  a  beverage  and  not  as  an 
addition  to  cereal). 

(8)  The  reference  amounts  for 
products  that  are  consumed  as  an 
ingredient  of  other  foods,  but  that  may 
also  be  consumed  in  the  form  in  which 
they  are  purchased  (e.g.,  butter),  are 
based  on  use  in  the  form  purchased. 

(9)  FDA  sought  to  ensure  that  foods 
that  have  similar  dietary  usage,  product 
characteristics,  and  customarily 
consumed  amounts  have  a  uniform 
reference  amount. 
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|b)The  following  reference  amounts 
skaU  be  used  as  the  basis  for 
determining  serving  sizes  for  specHic 
products: 

T/WLE  1— flEFEREMCE  AMOUNTS 

Customarily  Consumed  Per  Eating 
>   Occasion:     Infant     and     Toooler 
Foods"* 


Praducl  category 

nofOiorKO 
•mouM 

Carnal,  ifty  insiant 

15fl 
110  g 

Cereal,  prepared,  reacty  to  serve          _, 

Ott>er  cereal  and  grain  products,  dry 

'9 

ready-to-eat.  e.g.  r9a<iy-io-eat  cere- 

als, cookies,  toettwig  biscuits,  and 

•oasts. 

Dinner,    dessert    tnM.    vegetable   or 

15fl 

soup,  dry  rnbt 

Dinner,    dessert,    Ml,    vegetatite   or 

llOg 

Mup,  ready-to-seive,  Junior  type. 

Dinner,    dessert,    bull.    vegetat>te    or 

60g 

soup,  rea<)y-«o-9erve.  straviad  type. 

Dnnec  fruit,  vegetable,  stew  or  soup 

170  g 

tor  toddlers,  ready-lo-serve. 

Egg/egg  yofc.  ready-to-serve 

55g 

Juice,  an  vahetiee    — 

120  i«L 

'  Tbeaa  values  ropnmM  tm  amom*  ot  tood  cm- 
lomai%  coRsmned  per  ealirKi  oocasioa  and  were 
priwMrlly  derived  from  aw  1977-1978  and  the  1987- 
19B8  Nationwide  Food  Corwanption  Surveys  oorv 
ducted  by  (he  U.S.  Department  ol  Agncuitura 

*  Unless  otherwise  noted  in  the  Reference 
Amount  oolunia  the  reterartce  amounts  we  tor  the 
ready-to-serve  or  almost  ready-lo-aeiva  torm  ol  the 
product  4i.e ,  heat  and  serve,  brown  and  aeive).  N 
not  Isted  separately,  the  reference  anMMml  tor  Bw 
unprepared  lorm  (e.g.,  dry  cereaO  is  the  amourM 
required  to  make  one  retereiKe  amount  ol  the  pre- 
pared torm. 

>  Manifacturers  are  required  to  oonvert  the  refer- 
ence amount  to  the  label  aarwing  size  in  a  household 
measure  most  appropriate  to  »eir  specHic  product 
using  the  procedures  in  21  CFR  101.fl<b). 

Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  *  * 


Product  category 


Bakery  Products: 

Breads  (excludkig 
sweet  quick  type). 
biscute,  roils, 
croissants,  bagels. 
tortSas,  soft  bread 
sticks,  soft  pretzels. 

Breakfast  bars  and 
toaster  pastries. 

Brownies 

Cake,  hea'/y  weight, 
mere  than  or  ec;ual 
to  tOgper  cubic 
inch. 

Cake,  ntedium  weight. 
nKire  than  or  equal 
to6  g  but  less  than 
10  g  per  cubic  inch. 

Cake,  ight  weight 
mere  than  or  equal 
to  4  g  but  less  than 
6  g  per  cubic  ir)ch, 
arxt  eclairs. 

Cake,  very  Ighl 
weight,  less  ttwn  4  g 
par  cubic  inch. 


ReiererK«  amoMM 


55  g. 


55  g. 

40  g. 
125  g. 


110  g. 


75  0. 


56  0. 


Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  *  '— 
Continued 


noleronce  smourM 

CoHee  cakes; 

55  g. 

doughnuts,  Danish. 

sweet  roHs,  sweet 

quick  type  breads. 

muMns, 

hush|»|)(»os. 

combread. 

Cookies,  sweel 

308. 

crackers,  and 

cmckera. 

Crackers,  all  varietns 

15  g. 

exchidng  sweet  arxl 

sandwich  type— 

inckides  hard  bread 

sticks  and  ice  cream 

cones*. 

rroirtonf           

7» 

110  g. 

French  toast. 

parx:akes. 

Wes,  cobbler^ 

125  g. 

turnovers,  otwr 

pasties. 

Pie  crust         

Wo(8inchon«t 

Wof  9inchcmsL 

Pizza  crust 

55a 

30  g. 
85  g. 

Taiin<tv* 

WalBes.- 

Beverages: 

Carbonated  tMverages 

240  mC 

(exdudng  water). 

wine  cooler. 

Noncartx>r«ated 

t»everages— see 

Iruits  and  frul  jutoes 

category 

Coffee  or  lea,  regular 

240  mL  prepared  or  2 

or  flavored  without 

Ibsp  ground  coffee  or 

sugar  or  cream/ 

2  fsp  dry  instam 

cream  substitute. 

coifee  or  2  g  dry 

instant  or  leal  tea. 

Coffee  or  tea.  flavored 

Amount  to  made  240  mL 

and  sweetened. 

prepared. 

Water,  an  types. 

240  mL 

Cereals  and  Other  Grain 

Products: 

Breakiast  cereals  (hot 

1  cup  prepared  or  40  g 

cereal  type),  hominy 

plain  dry  cereal  or  55 

grits. 

g  flavored,  sweetened 

oerear 

Breakfast  cereals. 

1  cup. 

ready-to-eat 

(wetghing  less  than 

3  oz  per  cup). 

Breakfast  cereals. 

Hcup. 

ready-to-eat 

(weighing  more  than 

or  equal  to  3  oz  per 

cup). 

Breakiast  cereals. 

50  g. 

ready-to-eat,  not 

measurable  with 

cup.  e.g.,  biscuit 

type. 

Bran  or  wtieat  germ 

15  g. 

Flours  or  commeal 

30  g. 

Grains,  eg.,  rice. 

140  g  prepared  or  45  g 

bailey,  plain  or 

*y 

seasoned. 

Pastas,  without  sauce.... 

140  g  prepared  or  55  g 

dry. 

Pastas;  dry,  ready-to- 

25g. 

eat  e.g.,  tried 

canned  chow  main 

noodles. 

Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  *  ^— 
Continued 


Product  category 

Releronce  amours 

Starch,  e.g.. 

10  g. 

oofnsttrolt  potato 

starch,  tapioca,  etc.. 

StuMng 

100  g. 

Dairy  f^o<^jcts  and 

SubsflUes: 

Cheese,  cottage 

110  0. 

Cheese  used  pnmarily 

559. 

as  ingredients,  e.g.. 

ricotta  ctieesa 

Cheese,  ^aled  hard. 

5» 

e.g.,  Parmesan, 

Romano. 

Cheese,  aBottiers 

300. 

asseiMrate 

categiaries— inckides 

cream  cheese  and 

cheese  spread. 

Cheese  sauce— see 

sauce  category 

Craam  or  cream 

15  mL 

subsMute.  fhwL 

Cream  or  cream 

2» 

sutjstitute.  powder. 

Cream,  hall  «  half 

30  mL. 

Eggnog- - 

120  mL. 

MUk,  condensedl 

30  mL. 

undrfuted. 

Milk,  evaporateil. 

15  mU 

undHuted. 

MHk,  nvlk-based 

240  mL. 

drinks,  e.g..  instant 

breakiast  meal 

replacement  cocoa. 

Shakes  or  shake 

240  mL. 

substitutes.  e.g.. 

dairy  shake  mix,  fruit 

frost  mix 

Sour  cream „ 

25» 

Yogurt ^ 

225  g. 

Desserts: 

Ice  cream,  ice  milk. 

'/ij  cup— inckides  ttie 

frozen  yogurt 

vokjme  lor  coatings 

sherbet  all  types. 

and  wa'«rs  lor  the 

bulk  and  noveilies 

novelty  type  varieties. 

(e.g..  bars. 

sandwiches,  cones). 

Sundae 

1  cup. 
Mcup. 

Custard,  gelatin  or 

pudding. 

Dessert  Toppings  and 

FUlings: 

Cake  frosting  or  kHng 

35  g. 

Other  dessert 

2tbsp. 

toppings,  e.g.,  fruits. 

syrups,  marsh^^allow 

aeam.  nuts,  dairy 

and  non-dairy 

whipped  toppings. 

PlafiKngs 

85  g. 

Egg  and  Egg  Substitutes: 

Egg  mixlure,  eg.,  egg 

110  g. 

loo  yung.  scrambled 

egg.  omelet. 

Eggs  (all  sizes)  *  .._ 

50  g. 

Egg  substitutes — 

An  amount  to  make  1 

large  (50  g)  egg 

Fats  and  Oils: 

Butter,  margarine,  oil. 

1  tbsp. 

shonaning. 

Butter  replaoemant 

29- 

powder. 

Dressings  lor  salad _. 

30  0. 
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Table  2.— Reference  Amoumts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  *  ^'— 
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(Vodud  calegoiy 

notofonce  amnml 

Starch,  e.g., 

10  g. 

eofnattrch.  potato 

starcK  tapioca,  etc.. 

StxMng _ 

100  g. 

Dairy  Products  «nd 

ChocM.  cottage 

110  9. 

Cheese  used  primanJy 

559. 

as  ingredients,  e.g.. 

dry  cottage  cheese. 

ncotla  cheese: 

Cheese,  graled  haML 

5ft 

e.9..  Pannesai^ 

Romano. 

Cheese,  aB  ottiers 

309. 

ew»pt  those  listed 

as  separate 

categories— inckxJes 

cream  cheese  and 

cheese  spread. 

Cheese  sauce— see 

sauce  category 

Creain  or  cream 

15  mt. 

•ubsiilule.  fluid. 

Cream  or  cream 

29- 

substitute.  po»»der. 

Cream,  halt  «  half 

30mt„ 

Eggnos- - 

120  mL. 

Milk,  condensedl 

30  mL 

undiluted. 

Mlh.  ev^xyated. 

15  mU 

undiuted. 

MHi,  mik-based 

240  mL 

drinks,  e.g..  instant 

breaklast.  meal 

replacement  cocoa. 

Shakes  or  shake 

240  n»L 

substitutes,  e.g.. 

dairy  shake  mix,  liwt 

Irostrnx. 

Sour  cream .| 

259. 

Yogurt .^ 

2259. 

Desserts; 

Ice  cream,  ice  mJk, 

%  cup— InckxJcs  the 

frozen  yogurt 

vokjme  lor  coatings 

shert>et:  aR  types. 

and  wa'«rs  lor  the 

bulk  and  novelties 

novelty  type  varieties. 

(e.g..  bars. 

sandwiches,  cones). 

Sundae    

1  cup. 
Wcup. 

Custard,  gelatin  or 

puddng. 

Dessert  Toppings  arvl 

RIHngs: 

Cake  frosting  or  icing 

359 

Other  dessert 

2tt>sp. 

toppings,  e.g.,  fniits. 

syrups,  marshmallow 

cream,  nuts,  dairy 

and  non-dairy 

whipped  toppings. 

PiafiKngs.. 

85  g. 

Egg  and  Egg  Substitutes: 

Egg  mixture,  eg.,  egg 

110  9. 

loo  yung.  scrambled 

egg,  omelet. 

Eoos  fall  sizes)  * 

50  g. 

An  amount  to  matte  1 

Egg  substilutes 

large  (50  a)  egg 

Fats  and  Oils: 

Butter,  margarine,  oi. 

1  tbsp. 

stxxlsrang. 

Butter  replaoement 

29- 

powder. 

Dressings  tor  salad _. 

30  g. 
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Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  *  * 
Continued 


Product  category 

Reference  amount 

Mayonnaise,  sandwich 

15  9 

spread,  mayonnaise- 

type  dressing. 

Spray  type 

0.25  9. 

Fish,  Shellfish,  and  Meat 

or  Poultry  Substitutes: 

Bacon  substitute. 

15  9 

canned  anchovy,' 

anchovy  paste. 

caviar 

Dried,  e  g.  jerky 

30  g. 
140  g 

Entrees  (cooked)  with 

sauce,  e.g..  fish  with 

^  cream  sauce,  shhmp 

with  lobster  sauce. 

Entrees  (cooked) 

85  g. 

without  sauce,  e.g.. 

plain  or  fhed  fish 

and  shellfish,  fish 

and  shellfish  cake. 

Fish  and  shellfish. 

85  9 

canned'. 

Substitute  for 

559 

luncheon  meat 

sandwich  spread. 

Canadian  bacon. 

sausage  artd 

r 

frankfurter. 

Smoked  or  pkiMed 

559. 

fish'  or  shellfish. 

Substitutes  lor  bacon 

bits— see 

miscellaneous 

category 

Fruits  and  Fruit  Juice: 

Candied  or  pickled* 

30  g. 

Dehydrated  fruits— see 

snacks  category 

Dried 

40  g. 
49- 

Fruit  for  garnish  or 

flavor,  e.g., 

maraschino 

cherries'. 

Fruit  relishes,  e.g.. 

70  9 

cranberry  sauce. 

cranberry  relish. 

Fruits  used  primarily 

559 

as  ingredients  e.g.. 

avocado. 

cranberries,  lemon. 

lime. 

Watermeton 

280  9. 

All  other  fujits  (except 

140  9. 

those  listed  as 

separate 

categories).  Iresh, 

canned  or  irozen. 

Juk»,  nectar,  fruit 

240  mL 

drinks,  or  fruit- 

flavored  drinks 

Juice  used  as 

5mL 

ingredients,  e.g.. 

lemon  juice,  lime 

luice. 

Legumes: 

Bean  cake  (tofu) ' 

85  9 

Beans,  plain '  or  in 

^cup. 

sauce. 

Miscellaneous  category: 

Baking  powder,  baking 

19 

soda,  pectin. 

Baking  decorations, 

1  tsp  or  4  g  if  not 

e.g..  colored  sugars 

measurable  t>y 

and  spnnkles  for 

teaspoon. 

cookies,  cake 

decorations. 

Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion: General  Food  Supply  '  = ' 
Continued 


Product  category 


RefererKe  amount 


Batter  mixes,  bread 

30  9 

crumbs,  meat 

poultry,  and  fish 

coating  mixes,  dry. 

Cooking  wioe _ 

30  mL 

Drink  Mixers  (without 

Amount  to  make  240  mL 

alcohol). 

drink  (without  ice) 

Gum.._ 

3ft 

Salad  and  potato 

7ft 

toppers,  eg,  salad 

cninchies.  salad 

Crispins,  substitutes 

for  bacon  bits. 

Salt  salt  substitute. 

1ft 

seasoning  salt  (eg.. 

garik:  salt). 

Seasoning  mixes  dry. 

Amount  to  make  or>e 

e.g..  chili  seasoning 

reference  amount  of 

mix.  pasta  salad 

the  final  dish. 

seasoning  mix. 

Mixed  Dishes: 

Measurable  with  cup. 

1  cup. 

e.g..  casserole. 

hash,  macaroni  and 

cheese,  pot  pie. 

spaghetti  with 

sauce,  stew,  etc. 

Not  measurable  with 

140ft  add  55  g  lor 

cup,  e.g.,  burrito. 

products  with  gravy  or 

egg  roll,  enchilada. 

sauce  topping,  e.g.. 

pizza,  pizza  roll. 

enchilada  with  cheese 

quiche,  all  types  of 

sauce,  crepe  with 

sandwrches. 

wftite  sauce.* 

Nuts  and  Seeds: 

Nuts,  seeds  and 

40g 

mixtures. 

Nut  and  seed  butter, 

30  ft 

paste,  or  aeam. 

Used  primarily  as 

15  ft 

ingredient  e.g.. 

coconut  nut  and 

seed  fkjur.  etc. 

Potatoes  and  Sweet 

Potatoes/ Yams: 

French  fnes.  hash 

70  ft 

browns,  skins,  or 

par)cake. 

Mashed,  candied. 

140  ft 

stuffed,  or  with 

sauce. 

Plain,  fresh,  canned,' 

110ft 

or  frozen. 

Salads: 

Pasta  or  potato  salad .... 

140  ft 

All  other  salad,  e.g.. 

100  ft 

egg.  fish,  shellfish. 

bean,  fruit  or 

vegetable  salad. 

Sauces.  Dips,  Gravies 

and  Condiments: 

Bart>ecue  sauce, 

2  tbsp. 

Holiandaise  sauce. 

tartar  sauce,  other 

sauces  for  dipping 

(e.g.,  mustard  sauce. 

sweet  and  sour 

sauce),  all  dtps  (e.g.. 

bean  dips,  dairy- 

. 

based  dips,  salsa). 

marinade. 

Major  main  entree 

Vicup. 

sauce  e.g.,  spaghetti 

sauce. 

Table  2.— Reference  Amounts  Cus- 
tomarily Consumed  Per  Eating  Oc- 
casion; General  F(X)d  Supply  ' '  * 
Continued 


Product  category 

Minor  main  entree 

"'Sf 

sauce  (eft.  pizza 

sauce,  pesto  sauce). 

other  sauces  used 

as  toppings  (eg.. 

gravy,  nvhite  sauce. 

cheese  sauce). 

cocktail  nuoe. 

Major  condiments. 

1  tbsp 

e.g.,  catsup,  steak 

sauce,  soy  sauce, 

vinegar,  tenyaki 

sauce,  etc.. 
Minor  cortdiments, 

eg,  horseradish, 

hot  sauce,  mustard, 

Worcestershire 

sauce,  etc.. 
Snacks: 
An  varieties,  chips. 

pretzels,  popcorns. 

extruded  snacks. 

fruit-based  srtacks 

(e.g..  tnM  chips). 

grain-based  snack 

mixes. 
Soups: 

All  varieties 

Sugars  and  Sweets: 
Baking  candies  (e.g., 

chips)  and  hard 

candies 

All  ottier  candies 

Confectioner's  sugar 

Honey,  jams,  jelbes. 

fryjii  butter. 

molasses. 

Marshmaitows 

Popstdes,  snow  cones 

Sugar _.. 

Sugar  sut>stitute — 


Syrups 

Vegetatjies: 

Vegetat>les  prirrtarily 
used  lor  garnish  or 
flavor,  e.g..  pimento, 
chib  pepper,  green 
oruon,  parsley  fresh 
or  canned  '. 

All  other  vegetables 
writhout  sauce:  fresh, 
canned,'  or  frozen 

All  ott>er  vegetables 
with  sauce:  Iresh. 
canned,  or  frozen. 

Vegetat>ie  juice 

Olives ' 

Pickles,  all  types* 

Pickles,  relish 

Vegetable  pastes,  e.ft. 
tomato  paste. 

Ve9etat>ie  sauce  or 
puree,  e.g.,  tomato 
sauce,  tomato  puree. 


1  tsp 


30  ft 


1  cup. 
15  ft 


40ft 

2  tbsp. 

1  tbsp. 


30  ft 
85  ft 

8ft 

An  amount  equrvalem  to 
one  reterence  amount 
for  sugar  in 
sweetrtess. 

60  mL 

30  ft 


85  ft 

110ft 

240  mL 
15ft 
30ft 
IS  ft 
30  ft 

60ft 


■  These  values  represent  the  amount  (edible  por- 
tk>n)  of  food  custonwHy  consumed  per  eating  occa- 
sion and  were  pnmarily  derived  from  the  1977-1978 
and  the  1967-1988  hlationwide  Food  Consumption 
Surveys  corvducted  by  the  USDA. 

« Unless  ott>erwise  noted  in  the  Reference 
Amount  cokimn.  the  reference  amounts  are  for  ttie 
ready-to-serve  or  almost  ready-to-serve  form  ol  the 
product  (i.e.,  heat  and  serve,  brown  and  serve).  II 
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nol  fated  MpwaWy,  Ow  retorance  vnount  <or  Jhe 
taipMparad  tonn  («>g^  dry  roixM.  concenvaies. 
(Jou^h.  iNltsr,  frosh  And  frOTen  pssta)  is  the  amoufit 
reqMred  lo  niaks  one  reteranca  amount  at  ttm  pre- 
pared form. 

'  Marufaclurers  a'e  required  to  convert  »<e  rMer- 
ence  arr.ojnt  to  tne  label  servmq  size  in  a  household 
measure  most  apfxofnta'.a  to  their  specitic  product 
usmg  tt>e  procedures  .n  21  CFfl  101  9(t4. 

*  Label  serving  size  lor  ice  cream  cones  arM<  eggs 
ol  all  sizes  wiH  t>e  one  unit 

'  Because  this  product  is  packed  or  canned  in 
liquid,  and  the  hquid  13  not  custcmaiiy  consumed, 
tha  reterence  amoiint  is  tor  the  dntnod  solids 
except  for  canned  ceam-styfe  00m  and  carwed  or 
stevved  tomatoes.  Both  the  solids  arvl  iquid  ol 
canned  cream-style  com  ami  canned  or  slewed 
tomatoes  are  customarily  consumed  and  Iharelore, 
me  refersnca  arrount  for  these  vegatablas  wi>  be 
130  g  0  e  .  g  weight  equivalent  to  'A  cup). 

'  Pizza  sauce  is  part  of  the  poza  and  is  not 
considered  to  be  sauce  topping. 

(c)  The  reference  amount  of  a  product 
that  requires  cooking  or  the  addition  of 
water  or  othsr  ingredients  shall  be  the 
amount  required  to  prepare  one 
reference  amount  of  the  final  product  as 
established  in  paragraph  (b)  of  this 
section. 

(d)  The  reference  amount  for  an 
imitation  or  substitute  food  shall  be  the 
same  as  that  of  the  food  for  whidi  it  is 
o^ered  as  a  substitute. 

(e)  The  reference  amount  for  an 
altered  version  of  a  food,  such  as  a  "low 
calorie"  version,  shall  be  the  same  as  for 
the  food  for  which  it  is  offered  as  a 
substitute. 

|f)  The  reference  amount  for  products 
that  represent  two  or  more  foods 
packaged  and  presented  to  be  cxinsumed 
together  (e.g.,  peanut  bulter  and  jelly, 
cracker  and  cheese  pack,  pancakes  and 
syrup)  shall  be  the  sum  of  the  reference 
amounts  for  individual  foods  in  the 
package. 

(g)  The  reference  amount  set  forth  in 
paragraphs  (b)  through  (f)  of  this  section 
shall  be  used  in  determining  whether  a 
product  meets  ihe  criteria  for  nutrient 
content  claims,  such  as  "low  calorie." 
and  health  claims.  If  the  serving  size 
declared  on  the  product  label  differs 
from  the  reference  amount,  both  the 
refere.nce  amount  and  the  serving  size 
declared  on  the  product  label  shall  be 
used  to  determine  whether  the  product 
meets  the  FDA  criteria  for  a  claim. 

(h)  The  Commissioner  of  Food  and 
Drugs,  either  on  his  or  her  own  initiative 
or  on  behalf  of  any  interested  person 
v/ho  has  submitted  a  petition  pursuant 
to  part  10  of  this  chapter,  may  issue  a 
proposal  to  establish  or  amend  a 
reference  amount  in  §  icn.l2(b).  A 
petition  to  establish  or  amend  a 
reference  amount  shall  include: 

(1)  Objective  of  the  petition: 

(2)  A  description  of  the  product. 

(3)  A  complete  sample  product  label 
including  nutrition  label,  using  the 
format  eslabhshed  by  regulation: 


(4)  A  description  of  the  form  (e.g.,  dry 
mix,  frozen  dough)  in  which  the  product 
will  be  marketed: 

(5)  The  intended  dietary  uses  of  the 
product  with  the  major  use  identified 
(e.g^  milk  as  a  beverage  and  chips  as  a 
snack); 

(6)  If  the  intended  use  is  primarily  as 
an  ingredient  in  other  foods,  list  of  foods 
or  food  categories  in  which  the  product 
will  be  used  as  an  ingredient  with 
information  on  the  prioritization  of  the 
use; 

(7)  The  population  group  for  which  the 
product  will  be  offered  for  use  (e.g., 
infants,  children  under  4  years  of  age); 

(8)  The  names  of  the  most  closely- 
related  products  (or  in  the  case  of  foods 
for  special  dietary  use  and  imitation  or 
substitute  foods,  the  names  of  the 
products  for  which  they  are  offered  as 
substitutes); 

(9)  The  suggested  reference  amount 
(the  amount  of  edible  portion  of  food  as 
consumed,  excluding  bone,  seed,  shell, 
or  other  inedible  components)  for  the 
population  group  for  which  the  product 
is  intended  with  full  description  of  the 
methodology  and  procedures  that  were 
used  to  determine  the  suggested 
reference  amount.  In  determining  the 
reference  amount,  general  principles  and 
factors  in  paragraph  (a)  of  this  section 
should  be  followed; 

(10)  The  suggested  reference  amount 
shall  be  expressed  in  metric  units. 
Reference  amounts  for  fluids  shall  be 
expressed  in  milliliters  (mL).  Reference 
amounts  for  other  foods  shall  be 
expressed  in  grams  (g)  except  when 
common  household  units  such  as  cups, 
tablespoons,  and  teaspoons,  are  more 
appropriate  or  are  more  likely  to 
promote  uniforraity  in  serving  (portion) 
sizes  declared  on  product  labels.  For 
example,  common  household  measures 
would  be  more  appropriate  if  products 
within  the  same  category  differ 
substantially  in  density  such  as  ready- 
to-eat  breakfast  cereals  and  frozen 
desserts. 

(i)  In  expressing  the  reference 
amounts  in  mL,  the  following  rules  shall 
be  followed: 

(A)  For  volumes  greater  than  30  mL, 
the  volume  shall  be  expressed  in 
multiples  of  30mL 

(B)  For  volumes  less  than  30  mL.  the 
volume  shall  be  expressed  in  mL 
equivalent  to  a  whole  number  of 
teaspoons  or  one  tablespoon,  i.e.,  5, 10, 
or  15  mL 

(ii)  In  expressing  the  reference 
amounts  in  g,  the  following  general  rules 
shall  be  followed: 

(A)  For  quantities  greater  than  10  g, 
the  quantity  shall  be  expressed  in 
nearest  5  g  increment. 


(B)  For  quantities  less  than  10  g.  exact 
g  weights  shall  be  used. 

(11)  A  petition  to  create  a  new 
subcategory  of  food  with  its  own 
reference  amount  shall  include  the 
following  additional  information: 

(i)  Data  that  demonstrate  that  the  new 
subcategory  of  food  will  be  consumed  in 
amounts  that  differ  enough  from  the 
reference  amount  for  the  parent 
category  to  warrant  a  separate  reference 
amount.  Data  must  include  sample  size: 
and  the  mean,  median,  and  modal 
consumed  amount  per  eating  occasion 
for  the  petitioned  product  and  for  all 
products  in  the  category,  excluding  the 
petitioned  product.  All  data  must  be 
derived  from  the  same  survey  data. 

(ii)  Documentation  supporting  the 
difference  in  dietary  usage  and  prodoct 
characteristics  that  affect  the 
consumption  size  that  distinguishes  the 
petitioned  product  from  the  rest  of  the 
products  in  the  category. 

(12)  A  claim  for  categorical  exclusion 
under  §  25.24  of  this  chapter  or  an 
environmental  assessment  under  §  25.31 
of  this  chapter;  and 

(13)  In  conducting  research  to  collect 
or  process  food  consumption  data  in 
support  of  the  petition,  the  following 
general  guidelines  should  be  followed. 

(i)  Sampled  population  selected 
should  be  representative  of  the 
demographic  and  socio-economic 
characteristics  of  the  target  population 
group  for  which  the  food  is  intended. 

(ii)  Sample  size  (i.e.,  number  of  eaters) 
should  be  large  enough  to  give  reliable 
estimates  for  customarily  consumed 
amounts. 

(iii)  The  study  protocol  should  identify 
potential  biases  and  describe  how 
potential  biases  are  controlled  for  or.  if 
not  possible  to  control,  how  they  affect 
interpretation  of  results. 

(iv)  The  methodology  used  to  collect 
or  process  data  including  study  design, 
sampling  procedures,  materials  used 
(e.g.,  questionnaire,  interviewer's 
manual),  procedures  used  to  collect  or 
process  data,  methods  or  procedures 
used  to  control  for  unbiased  estimates, 
and  procedures  used  to  correct  for 
nonresponse,  should  be  fully 
documented. 

(14)  A  statement  concerning  the 
feasibility  of  convening  associations, 
corporations,  consumers,  and  other 
interested  parties  to  engage  In 
negotiated  rulemaking  to  develop  a 
proposed  rule  consistent  with  the 
Negotiated  Rulemaking  Act  (Pub.  L  101- 
648). 
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Dated:  Novemtier  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan. 
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21  CFR  Parts  5. 101.  and  105 
(Docket  No.  91N-0384] 
RIN  0905-AD08 

Food  Labeling:  Nutrient  Content 
Claims,  General  Principles,  Petitions, 
Definition  of  Terms 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing:  (1) 
To  amend  its  food  labeling  regulations 
to  define  nutrient  content  claims  and  to 
provide  for  their  use  on  food  labels;  (2) 
to  provide  definitions  for  specific 
nutrient  content  claims  that  include  the 
terms  "low,"  "free,"  "reduced,"  "light" 
or  "lite,"  "source,"  and  "high;"  (3)  to 
provide  for  comparative  claims  using  the 
terms  "less."  "fewer,"  and  "more;"  (4)  to 
set  forth  specific  requirements  for 
sodium  and  calorie  claims;  (5)  to 
establish  procedures  for  the  submission 
and  review  of  petitions  regarding 
nutrient  content  claims;  (6)  to  revise  21 
CFR  105.66,  which  covers  special  dietary 
foods  with  usefulness  in  reducing  or 
maintaining  caloric  intake  or  body 
weight;  (7)  to  establish  criteria  for  the 
appropriate  use  of  the  term  "fresh;"  and 
(6)  to  address  the  use  of  the  term 
"natural".  FDA  is  addressing  claims  for 
cholesterol  fat  and  fatty  acid  content  in 
a  separate  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  This  action  is  part  of  the  food 
labeling  initiative  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  and  in  response 
to  the  Nutrition  Labeling  and  Education 
Act  of  1990. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  fmal  rule  that  may  be  issued  based 
on  this  proposal  become  effective  6 
months  following  its  publication  in 
accordance  with  the  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parkla^m  Dr.,  Rockville,  MD 
20857. 


FOR  FURTHER  fNFORMATION  CONTACT: 

Elizabeth  |.  Campbell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-485- 
0229. 

SUPPl^MENTARY  INFORMATION: 
1.  Background 

A.  General 

FDA  has  a  long  history  of  interest  in 
prescribing  label  statements  concerning 
the  dietary  properties  of  food.  As  early 
as  1940  (5  FR  1199.  March  28. 1940),  FDA 
held  a  hearing  to  discuss  what  label 
statements  might  be  used  to  inform 
purchasers  of  the  value  that  a  particular 
food  purports  to  have.  Initially,  these 
label  statements  were  concerned  with 
foods  that  purported  or  were 
represented  to  be  for  special  dietary  use 
by  humans.  While  these  statements 
focused  to  a  large  extent  but  not 
exclusively,  on  vitamins  and  minerals, 
the  early  rulemaking  also  dealt  with 
control  of  body  weight  and  the  value  of 
food  for  use  in  dietary  management  of 
disease  through  controlling  the  intake  of 
various  nutrients. 

By  1953  (18  FR  7249,  November  14, 
1953),  FDA  had  begim  to  focus  on 
specific  nutrients  such  as  sodium.  The 
1953  notice,  for  example,  announced  a 
hearing  on  label  statements  relating  to 
certain  foods  used  as  a  means  of 
regulating  the  intake  of  sodium  for  the 
purposes  of  dietary  management  with 
respect  to  disease.  On  July  1. 1954  (19  FR 
3999).  FDA  issued  a  final  regulation 
recognizing  that  sodium  restricted  diets 
were  widely  used  for  dietary 
management  of  edema  associated  with 
some  types  of  heart,  liver,  and  kidney 
diseases;  and  that  food  purporting  to  be, 
or  represented  for,  special  dietary  use  in 
regulating  the  intake  of  sodium  in 
dietary  management  should  bear 
information  concerning  its  sodium 
content 

In  1973  (38  FR  20708,  August  2, 1973). 
FDA  issued  a  final  regulation,  which 
was  temporarily  stayed  and  later 
revised,  in  part  as  S  105.3  (21  CFR 
105.3),  stating  that  the  term  "special 
dietary  use"  appUed  to  a  food  supplying 
a  special  dietary  need  that  exists  by 
reason  of  a  physical,  physiological,  or 
other  condition  including  convalescence, 
pregnancy,  lactation,  infancy,  allergic 
hypersensitivity  to  food,  underweight 
overweight  diabetes  mellitus,  or  the 
need  to  control  the  intake  of  sodium.  In 
1978,  FDA  adopted  regulations  that 
defined  the  terms  "low"  and  "reduced" 
for  describing  calorie  content  and  set 
conditions  for  other  label  statements  on 
special  dietary  foods  used  to  reduce  or 


maintain  weight  or  in  diabetic  diets  (43 
FR  43278,  September  22, 1978). 

In  the  1980s,  FDA  changed  the  focus 
of  nutrient  claims  from  providing 
guidance  for  the  dietary  management  of 
certain  diseases  to  providing 
information  that  is  useful  to  the  general 
population.  In  1984,  the  agency  adopted 
regulations  (49  FR  15510.  April  18. 1984) 
that  defined  how  the  terms  "very  low." 
"low."  "free,"  or  "reduced"  may  be  used 
to  describe  the  sodium  content  of  food. 
In  addition,  in  1986,  the  agency  proposed 
to  define  terms  to  describe  the 
cholesterol  content  of  foods  (51  FR 
42584,  November  25, 1986). 

This  change  in  focus  towards  defining 
descriptors  is  in  large  part  the  result  of 
recent  scientific  developments  and 
recommendations  that  have  emphasized 
the  role  of  diet  in  the  maintenance  of 
health.  For  example,  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  U.S.  Department  of  Health  and 
Human  Services  (DHHS)  have  jointly 
developed  a  set  of  recommendations 
known  as  "Dietary  Guidelines  for 
Americans"  (Ref.  1).  These 
recommendations,  which  were 
published  in  1980  and  revised  in  1985 
and  1990,  are  based  on  the  view  that  the 
judicious  selection  of  foods  containing 
low  or  high  levels  of  certain  nutrients  as 
part  of  an  overall  diet  is  prudent  on  the 
part  of  all  consumers,  not  just  those  wnth 
special  dietary  needs. 

In  addition,  two  scientific  consensus 
reports.  "The  Surgeon  General's  Report 
on  Nutrition  and  Health"  (1988)  (Ref.  2) 
and  the  National  Academy  of  Sciences' 
report  "Diet  and  Health:  Implications  for 
Reducing  Chronic  Disease  Risk"  (1989) 
(Ref.  3),  concluded  that  changes  in 
current  dietary  patterns,  namely 
reducing  consumption  of  fat  saturated 
fatty  acids,  cholesterol,  and  sodium  and 
increasing  consumption  of  complex 
carbohydrates  and  fiber,  could  lead  to 
reduced  incidence  of  certain  chronic 
diseases. 

In  the  Federal  Register  of  August  & 
1989  (54  FR  32610).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  announced  a  major 
initiative  of  DHHS  to  take  a  new  look  at 
food  labeling  as  a  tool  for  promoting 
sound  nutrition  for  the  nation's 
consumers.  FDA  asked  for  public 
comment  on  five  areas  of  food  labeling, 
including  the  use  of  descriptors  such  as 
"low"  or  "free"  to  characterize  foods. 

FDA  received  over  2.000  written 
comments  in  response  to  this  notice, 
plus  over  5.000  responses  to  a 
questionnaire  that  had  been  distributed 
by  a  consumer  organization.  Over  500 
comments  addressed  issues  related  to 
specific  descriptors.  Four  hundred  and 
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fifty  addressed  the  terms  "light," 
"fresh,"  and  "natural."  Among  those 
commenting,  there  was  nearly  universal 
agreement  that  these  descriptors  should 
be  defined,  and  that  FDA  needed  to 
proceed  as  quickly  as  possible  to 
develop  regulatory  definitions  for  all 
descriptors  that  lacked  definitions. 
Approximately  3,500  of  the  over  5,000 
questionnaire  responses  also  supported 
the  need  for  additional  descriptor 
definitions. 

As  part  of  this  DHHS  food  labeling 
initiative,  FDA  also  held  four  national 
public  hearings,  announced  in  the 
Federal  Register  of  September  20, 1989 
(54  FR  38806),  to  discuss  nutrition 
labeling  and  other  issues  related  to  food 
labeling,  such  as  descriptors.  Some  200 
people,  including  consumers,  health 
professionals,  trade  associations  and 
other  industry  representatives,  and  state 
and  local  health  officials,  testified  at 
these  hearings.  In  addition,  1,500  more 
persons  participated  in  50  local 
"consumer  exchange"  meetings 
conducted  by  FDA. 

The  comments  revealed  a  common 
concern  about  the  unregulated  use  of 
descriptors.  Many  comments  stated  that 
the  proliferation  of  undefined  terms  had 
resulted  in  confusion  for  consumers  and 
unfair  competition  for  manufacturers. 
One  comment  stated  that  the  terms  were 
"meaningless  in  the  way  they  are  now 
used  and  are  primarily  used  as 
marketing  tools  rather  than  as  guides  for 
the  health  conscious  consumer."  Food 
industry  representatives  requested 
flexibility  in  the  use  of  descriptors,  not 
only  to  allow  simple  content  statements 
("Contains  X  amount  of  sodium")  but 
also  to  allow  statements  of  nutrient 
reductions  brought  about  by 
technological  advances. 

Comments  also  generally  supported 
expanding  existing  definitions  for 
descriptors  to  include  a  number  of  food 
components  of  pubhc  health  significance 
such  as  fats  and  cholesterol.  Although 
some  comments  addressed  specific 
descriptive  terms  to  be  used  on  the 
label,  few  comments  recommended 
nutrient  or  food  component  levels  to 
qualify  for  descriptors.  Some  food 
industry  representatives  did,  however, 
suggest  criteria  for  "high"  and  "reduced" 
claims. 

Comments  from  health  professional 
organizations  also  supported  the  need 
for  content  claims  to  take  into  account 
the  negative  aspects  of  food  in  addition 
to  the  positive  aspects,  in  order  to  not 
mislead  consumers.  Finally,  several 
comments  emphasized  the  need  for  FDA 
and  USDA  to  be  consistent  in  their 
definitions  of  descriptive  terms. 

On  March  7, 1990,  the  Secretary,  Dr. 
Louis  W.  Sullivan,  announced  that  FDA 


would  undertake  a  comprehensive, 
phased  response  to  the  comments  on  the 
ANPRM.  In  the  Federal  Register  of  )uly 
19, 1990,  FDA  published  its  first  set  of 
proposals,  including  a  tentative  final 
rule  that  defined  terms  for  use  to 
describe  the  cholesterol  content  of  foods 
(55  FR  29456)  and  a  proposed  rule  (55  FR 
29487,  July  19, 1990)  to  require  nutrition 
labeling  on  most  foods  that  are 
meaningful  sources  of  nutrients 
(hereinafter  referred  to^as  the 
mandatory  nutrition  labeling  proposal). 
At  the  same  time,  FDA  published  a 
proposed  rule  (55  FR  29476,  July  19, 1990) 
in  which  the  agency  updated  the  U.S. 
Recommended  Daily  Allowances  (U.S. 
RDAs)  used  in  food  labeling  and 
replaced  the  term  "U.S.  RDA"  with 
"Reference  Daily  Intake"  (RDI)  (the 
RDI/DRV  proposal).  In  the  same 
proposal,  the  agency  also  introduced  the 
term  "Daily  Reference  Value"  (DRV) 
and  proposed  DRVs  for  eight  food 
components:  total  fat.  saturated  fatty 
acids,  unsaturated  fatty  acids, 
cholesterol,  carbohydrate,  fiber,  sodium, 
and  potassium.  These  DRVs  are  based 
upon  a  reference  diet  of  2,350  calories, 
which  is  the  population  adjusted  mean 
of  the  recommended  energy  allowances 
for  persons  4  or  more  years  of  age  (Ref. 
4).  Together  the  RDIs  and  DRVs  are 
referred  to  as  Daily  Values.  FDA  also 
proposed  (55  FR  29517,  July  19, 1990) 
standardized  serving  sizes  for  categories 
of  foods  to  assure  reasonable  serving 
sizes  and  to  provide  for  comparison 
among  similar  products.  FDA  said  that 
these  serving  sizes,  if  adopted,  would 
ensure  that  claims  such  as  "low 
cholesterol"  were  the  result  of  the 
characteristics  of  the  food  and  not  of 
manipulation  of  the  serving  size.  The 
agency  stated  that  these  standardized 
serving  sizes  will  help  to  ensure  that 
food  label  claims  are  not  misleading  to 
consumers. 

In  the  fall  of  1990,  the  Institute  of 
Medicine  (lOM)  of  the  National 
Academy  of  Sciences,  issued  a  report 
entitled  "Nutrition  Labeling  Issues  and 
Directions  for  the  1990s"  (the  lOM 
report)  (Ref.  5).  This  report  addressed, 
among  other  things,  the  use  of 
descriptors  on  the  principal  display 
panel  of  food  labels.  The  lOM  report 
expressed  concern  that  the  unregulated 
use  of  these  descriptors  would  nullify 
the  efforts  of  consumers  to  make 
intelligent  use  of  the  factual  information 
required  on  the  nutrition  label.  The  lOM 
report  also  stated  that  the  absence  of 
definitions  for  many  descriptors  would 
work  to  the  disadvantage  of 
manufacturers  who  are  reluctant  to  use 
terms  that  distort  or  exaggerate 
nutritionally  unimportant  differences. 


B.  Nutrition  Labeling  and  Education  Act 
of  1990 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  The  1990 
amendments  make  the  most  significant 
changes  in  food  labeling  law  since  the 
passage  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  of  1938  (the  act).  They 
strengthen  the  Secretary's  food  labeling 
initiative  by  clarifying  the  Secretary's 
(and  by  delegation,  FDA,s)  legal 
authority  to  require  nutrition  labeling  on 
foods  and  by  defining  the  circumstances 
under  which  claims  may  be  made  about 
the  nutrients  in  foods. 

Section  3  of  the  1990  amendments 
among  other  things,  added  section 
403(r)(l)(A)  to  the  act.  This  provision 
states  that  a  food  is  misbranded  if  it 
bears  a  claim  in  its  label  or  labeling  that 
either  expressly  or  implicitly 
characterizes  the  level  of  any  nutrient  of 
the  type  required  to  be  declared  as  part 
of  nutrition  labeling,  unless  such  claim 
has  been  specifically  defined  (or 
otherwise  exempted)  by  regulation. 

In  this  document.  FDA  is  proposing 
general  principles  and  procedures  to 
govern  the  use  of  nutrient  content 
claims.  The  agency  is  also  proposing 
definitions  for  descriptors  except  as 
they  apply  specifically  to  cholesterol, 
saturated  fat,  and  total  fat  content.  The 
use  of  descriptive  terms  for  these 
nutrients,  and  the  use  of  descriptive 
terms  on  standardized  foods  and  on 
butter,  is  addressed'in  separate 
documents  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

In  this  document,  the  agency  is  also 
proposing  procedures  by  which  a  person 
may  petition  FDA  to  revise  these 
regulations,  to  provide  for  the  use  of 
new  or  similar  descriptive  terms,  or  to 
provide  for  the  use  of  implied  claims  in 
brand  names.  It  is  also  proposing  to 
address  certain  descriptive  terms  that 
are  used  for  purposes  other  than  making 
nutrient  content  claims,  namely  "fresh," 
"natural,"  and  "organic."  The  agency  is 
proposing  to  define  and  provide  for  the 
proper  use  of  "fresh,"  "freshly 
prepared,"  and  "fresh  frozen." 

C.  Organization  of  Regulations 

To  facilitate  use  of  its  regulations  and 
to  provide  for  the  possibility  of 
additional  claims  regulations,  FDA  is 
proposing  to  add  Subpart  D — Specific 
Requirements  for  Nutrient  Content 
Claims  to  21  CFR  part  101.  In  so  doing, 
FDA  is  proposing  to  redesignate  current 
§  101.13  Sodium  labeling  as  §  101.61 
Nutrient  content  claims  for  sodium 
content  of  foods  and  to  add  a  new 
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B.  Nutrition  Labeling  and  Education  Act 
of  1990 

On  November  8. 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  The  1990 
amendments  make  the  most  significant 
changes  in  food  labeling  law  since  the 
passage  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  of  1938  (the  act).  They 
strengthen  the  Secretary's  food  labeling 
initiative  by  clarifying  the  Secretary's 
(and  by  delegation,  FDA,s)  legal 
authority  to  require  nutrition  labeling  on 
foods  and  by  defining  the  circumstances 
under  which  claims  may  be  made  about 
the  nutrients  in  foods. 

Section  3  of  the  1990  amendments 
among  other  things,  added  section 
403(r)(l){A)  to  the  act.  This  provision 
states  that  a  food  is  misbranded  if  it 
bears  a  claim  in  its  label  or  labeling  that 
either  expressly  or  implicitly 
characterizes  the  level  of  any  nutrient  of 
the  type  required  to  be  declared  as  part 
of  nutrition  labeling,  unless  such  claim 
has  been  specifically  defmed  (or 
otherwise  exempted)  by  regulation. 

In  this  document,  FDA  is  proposing 
general  principles  and  procedures  to 
govern  the  use  of  nutrient  content 
claims.  The  agency  is  also  proposing 
definitions  for  descriptors  except  as 
they  apply  specifically  to  cholesterol, 
saturated  fat,  and  total  fat  content.  The 
use  of  descriptive  terms  for  these 
nutrients,  and  the  use  of  descriptive 
terms  on  standardized  foods  and  on 
butter,  is  addressed'in  separate 
documents  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

In  this  document,  the  agency  is  also 
proposing  procedures  by  which  a  person 
may  petition  FDA  to  revise  these 
regulations,  to  provide  for  the  use  of 
new  or  similar  descriptive  terms,  or  to 
provide  for  the  use  of  implied  claims  in 
brand  names.  It  is  also  proposing  to 
address  certain  descriptive  terms  that 
are  used  for  purposes  other  than  making 
nutrient  content  claims,  namely  "fresh," 
"natural,"  and  "organic."  The  agency  is 
proposing  to  define  and  provide  for  the 
proper  use  of  "fresh."  "freshly 
prepared,"  and  "fresh  frozen." 

C.  Organization  of  Regulations 

To  facilitate  use  of  its  regulations  and 
to  provide  for  the  possibility  of 
additional  claims  regulations,  FDA  is 
proposing  to  add  Subpart  D — Specific 
Requirements  for  Nutrient  Content 
Claims  to  21  CFR  part  101.  In  so  doing, 
FDA  is  proposing  to  redesignate  current 
§  101.13  Sodium  labeling  as  §  101.61 
Nutrient  content  claims  for  sodium  " 
content  of  foods  and  to  add  a  new 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday,  November  27.  1991  /  Proposed  Rules         60423 


S  101.13  Nutrient  content  claims — 
general  provisions.  This  change  will 
result  in  a  more  logical  organization  to 
the  food  labeling  regulations.  In 
addition.  FDA  is  proposing  to 
redesignate  Subpart  F  as  Subpart  G  and 
to  add  a  new  Subpart  F — Specific 
Requirements  for  Descriptor  Claims  that 
are  Neither  Nutrient  Content  Claims  nor 
Health  Claims. 

In  response  to  section  3{b)(l){A)(iii)  of 
the  1990  amendments,  the  agency  is 
organizing  this  preamble  by  descriptive 
term.  However,  to  the  extent  that 
existing  regulations  are  already  in  place 
or  have  been  previously  proposed,  the 
agency  is  proposing  to  organize  these 
regulations  by  nutrient  Claims  for 
"light"  or  "lite"  are  codified  separately. 

II.  General  Principles  for  Nutrient 
Content  Claims 

A.  Legal  Basis 

tFDA  is  proposing  to  establish  the 
onditions  under  which  claims  may  be 
lade  about  the  level  of  a  nutrient  in  a 
food  (a  nutrient  content  claim).  FDA  is 
also  proposing  to  define  various  terras 
that  may  be  used  to  make  these  claims.' 
FDA,  however,  does  not  consider  all 
terms  used  to  describe  a  food  as  nutrient 
content  claims.  A  term  may  describe 
some  other  attribute  of  a  food  such  as 
freshness.  Such  claims  would  not  be 
subject  to  requirements  for  §  101.13 
Nutrient  content  claims — general 
provisions.  FDA  has  authority  to  take 
these  actions  regarding  nutrient  content 
claims  under  sections  201(n),  403(a), 
403(r).  and  701(a)  of  the  act  (21  U.S.C. 
321(n),  343(a],  343(r),  and  371(a)).  Those 
sections  authorize  the  agency  to  adopt 
regulations  that  prohibit  labeling  that: 
(1)  Is  false  or  misleading  in  that  it  fails 
to  reveal  material  facts  with  respect  to 
consequences  that  may  result  from  use 
of  the  food  and  (2)  uses  terms  to 
characterize  the  level  of  any  nutrient  in 
a  food  that  have  not  been  defined  by 
regulation  by  FDA. 

Because  the  consensus  reports  cited 
above  suggest  that  consumers  adhere  to 
certain  dietary  recommendations,  and 
because  comments  to  the  1989  ANPRM 
and  testimony  at  FDA's  public  hearings 
on  labeling  show  that  consumers  are 
concerned  about,  and  want  to  adjust, 
their  dietary  intake  of  certain  nutrients 
but  are  concerned  with  confusing  and 
misleading  label  statements,  it  is 
important  that  these  label  statements 
not  convey  a  misleading  impression 
about  the  content  of  various  nutrients  in 
a  food.  Without  clear  definitions  of  the 
terms  that  describe  the  levels  of  these 
nutrients  in  food,  manufacturers  could 
use  a  term  like  "high  in  fiber"  on 


products  that  vary  widely  in  fiber 
content 

Inconsistent  use  of  the  same  term  on 
various  products  could  lead  to  consumer 
confusion  and  nonuniformity  in  the 
marketplace.  To  ensure  that  consumers 
are  not  misled  and  are  given  reliable 
information.  Congress  found,  and  FDA 
agrees,  that  it  is  appropriate  for  the 
agency  to  establish  specific  definitions 
to  standardize  the  terms  used  by 
manufacturers  to  describe  the  nutrient 
content  of  foods.  FDA  is  proposing  to  do 
so  in  this  document 

B.  Scope 

Under  section  403(r)(l)(A)  of  the  act  a 
claim  that  characterizes  the  level  of  a 
nutrient  of  the  type  required  by  nutrition 
labeling  that  is  in  a  food  may  only  be 
made  in  accordance  with  the  regulations 
that  FDA  adopts  under  section  403(r)(2) 
of  the  act  FDA  is  incorporating  this 
provision  in  proposed  {  101.13(b). 
Among  other  things,  such  claims  may 
only  be  made  using  terms  that  FDA  has 
defined  by  regulation  (21  U.S.C 
343(r)(2](A)(i)]  and  must  be  made  in 
conjunction  with  the  appropriate 
labeling  statements  (21  U.S.C. 
343(r](2)(B)),  unless  they  are  subject  to 
one  of  the  exemptions  in  the  act  (21 
U.S.C.  343(r)(2)(C),  (D).  and  (E)).  The 
remainder  of  this  preamble  and  the 
accompanying  proposed  regulations  fill 
in  the  details  of  these  basic  statutory 
requirements. 

FDA  is  proposing  in  §  101.13  to 
prescribe  the  circumstances  in  which 
claims  that  characterize  the  level  of  a 
nutrient  in  a  food  may  be  made  on  a 
food  label  or  in  labeling  (see  21  U.S.C. 
343(r)(l){A)  and  (r){2))  In  proposed 
S  101.13(a).  FDA,  reflecting  the 
introductory  language  of  section 
403(r)(l)  of  the  act  states  that  §  101.13 
and  the  regulations  in  subpart  D  of  part 
101  apply  to  all  foods  that  are  intended 
for  human  consumption  and  that  are 
offered  for  sale. 

The  regulation  also  states  the  types  of 
claims  that  are  covered.  Proposed 
§  101.13(b).  following  section 
403(r)(l){A)  of  the  act  limits  the  use  of 
both  express  and  implied  nutrient 
content  claims.  The  1990  amendments 
do  not  elaborate  about  what  constitutes 
an  expressed  or  an  implied  claim.  The 
legislative  history,  however,  specifically 
the  House  report  on  the  1990 
amendmente  (H.  Rept  101-538. 101st 
Cong..  2d  sess.  19  (June  13, 1990)).  states 
that  an  example  of  "an  expressed  claim 
covered  by  section  403(r)(l)(A)  would  be 
the  statement  'low  sodium'."  Such  an 
expressed  claim  makes  a  direct 
statement  about  the  level  of  a  nutrient, 
in  this  case  sodium,  in  a  food 
Consequently,  FDA  is  proposing  in 


§  101.13(b)(1)  that  an  expressed  nutrient 
content  claim  is  any  direct  statement 
about  the  level  (or  range)  of  a  nutrient  in 
the  food. 

The  House  report  also  states  that  an 
example  of  an  implied  claim  would  be  a 
statement  that  "implies  that  the  product 
is  low  [or  high]  in  some  nutrient  *  •  • 
but  does  not  say  so  expressly."  [Id.)  The 
report  cites  two  examples  of  implied 
claims:  "Ute."  which  according  to  the 
report  implies  that  the  food  is  low  in 
some  nutrient  but  does  not  say  so 
expressly,  and  "  'high  oat  bran'  which    v 
conveys  an  implied  high  fiber  message." 
[Id] 

Although  FDA  is  proposing  a 
definition  of  "light"  (or  "lite")  that  is 
somewhat  different  than  that  portrayed 
in  the  House  report  the  agency 
considers  that  Congress'  choice  of  the 
"high  oat  bran"  claim  as  an  example  of 
an  implied  claim  is  significant.  FDA 
notes  that,  based  on  this  example, 
several  other  claims  being  used  on  the 
food  label  would  constitute  implied 
nutrient  claims.  For  example,  such 
claims  as  "contains  no  tropical  oils," 
"contains  no  palm  oil,"  and  "made  with 
100  percent  vegetable  oil,"  convey  an 
implied  message  that  the  product  is  low 
in,  or  free  of,  saturated  fat.  Therefore, 
FDA  is  proposing  in  §  101.13(b)(2)  to 
define  an  implied  nutrient  content  claim 
as  any  claim  that  describes  the  food,  or 
an  ingredient  therein,  in  a  manner  that 
implies  that  a  nutrient  is  absent  or 
present  in  a  certain  amount  or  that  may 
be  useful  to  consumers  in  select  irtg 
foods  that  are  helpful  in  achieving  a 
total  diet  that  conforms  to  current 
dietary  recommendations  (e.g.. 
"healthy").  Significantly,  if  FDA  adopts 
this  definition,  under  the  provisions  of 
the  statute,  such  implied  claims  would 
be  prohibited  until  such  time  as  they  are 
defined  by  FDA  by  regulation. 

FDA  recognizes,  however,  that  an 
argument  can  be  made  that  statements 
such  as  "contains  oat  bran"  are  not 
intended  to  be  nutrient  content  claims 
but  are  intended  to  advise  consumers 
that  oat  bran  is  used  as  a  significant 
ingredient  in  the  product.  Furthermore,  a 
similar  argument  can  be  made  that  a 
statement  that  a  particular  ingredient 
constitutes  100  percent  of  the  food  (e.g.. 
"100  percent  com  oil"  or  "100  percent 
Columbian  coffee)  should  not  be 
considered  an  implied  nutrient  content 
claim  when  that  statement  is  the 
statement  of  identity  for  the  food. 
Moreover,  FDA  recognizes  that  this 
provision  may  raise  questions  about 
similar  claims  such  as  "contains  no 
preservatives"  or  "contains  no  artificial 
flavors  or  colors."  The  agency  believes 
that  the  latter  claims  cannot  be 
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characterized  as  nutrient  content  claims 
because  they  do  not  relate  in  any  way  to 
nutrients  of  the  type  that  are  addressed 
in  section  403(q)  of  the  act.  These  claims 
are  more  appropriately  characterized  as 
ingredient  claims.  FDA  requests*^ 
comments  on  how  to  draw  an 
appropriate  line  between  implied 
nutrient  content  claims  and  ingredient 
claims. 

In  addition,  because  of  the  large 
variety  of  statements  that  can  be 
considered  to  make  implied  claims 
about  the  level  of  a  nutrient  in  a  food  or 
the  usefulness  of  a  food  in  achieving  a 
diet  that  conforms  to  current  dietary 
recommendations,  and  because  of  the 
resource  constraints  and  strict 
timeframes  under  which  this  rulemaking 
is  proceeding,  FDA  is  not  proposing  to 
adopt  regulations  that  authorize  any 
implied  claims  at  this  time.  However, 
the  agency  solicits  comments  concerning 
criteria  for  evaluating  whether  implied 
claims  are  appropriate  and  not 
misleading  as  well  as  information  on 
specific  implied  claims. 

If  FDA  receives  sufficient  information 
in  comments,  it  will  consider  providing 
for  specific  implied  claims  in  the  final 
regulation.  Alternatively,  the  agency 
may  defer  action  on  implied  claims  until 
after  the  rulemakings  required  by  the 
1990  amendments  are  complete.  The 
agency  would  then  consider  individual 
implied  claims  through  the  petition 
process  on  a  case-by-case  basis.  In  this 
document,  the  agency  is  proposing 
procedural  regulations  for  petitions  on 
nutrient  content  claims,  including  those 
requesting  definition  of  acceptable 
implied  claims. 

In  §  101.13(b)(3),  FDA  is  proposing  to 
prohibit  the  use  of  nutrient  content 
claims  on  food  products  that  are 
specifically  intended  for  infants  and 
toddlers  less  than  2  years  of  age.  The 
agency  is  proposing  this  prohibition  for 
several  reasons.  Comments  received  in 
response  to  the  1986  proposal  on 
cholesterol  descriptors  (51  FR  42584, 
November  25, 1986)  stated  that  changing 
the  diet  of  these  children  toward  a  more 
restrictive  dietary  pattern  should  await 
demonstration  that  such  dietary 
restriction  is  needed  and  would  support 
adequate  growth  and  development.  The 
agency  agreed  with  these  comments  and 
proposed  in  the  tentative  final  rule  on 
cholesterol  descriptors  (55  FR  29456,  July 
19, 1990)  to  exclude  the  use  of 
descriptors  and  quantitative  cholesterol 
and  fatty  acid  labeling  on  foods 
specifically  intended  for  use  by  infants 
and  toddlers.  Furthermore,  there  is 
agreement  among  the  American 
Academy  of  Pediatrics,  the  American 
Heart  Association,  the  National 


Institutes  of  Health's  Consensus 
Conference  on  Lower  Blood  Cholesterol 
and  the  National  Cholesterol  Education 
Program  that  fat  and  cholesterol  should 
not  be  restricted  in  the  diets  of  infants 
(Ref.  57).  Relatively  little  attention  has 
been  given  to  the  role  of  the  pediatric 
diet  in  modifying  the  risk  of  other 
chronic  diseases  found  in  adults  such  as 
hypertension  and  obesity  (Ref.  3).  Thus, 
the  agency  lacks  evidence  that  a  more 
restrictive  dietary  pattern  for  other 
nutrients  such  as  sodium  or  an 
increased  intake  for  nutrients  such  as 
fiber  are  appropriate  and  recommended 
for  infants  and  toddlers.  Therefore,  until 
the  agency  has  information  that  such 
dietary  patterns  are  appropriate  for 
children  and  support  adequate  growth 
and  development,  FDA  is  proposing  in 
§  101.13(a)  that  nutrient  content  claims 
may  not  be  made  on  foods  intended 
specifically  for  use  by  infants  and 
toddlers  less  then  2  years  of  age. 

The  act  specifically  excludes 
statements  that  appear  as  part  of 
nutrition  information  from  the  coverage 
of  section  403(r)(l)  of  the  act.  This 
exclusion  was  included  in  the  1990 
amendments  to  make  it  clear  that  the 
information  required  on  the  nutrition 
label,  and  the  optional  statements  that 
are  permitted  as  a  part  of  nutrition 
labeling,  are  not  claims  under  section 
403(r)(l)  of  the  act  and  are  not  subject  to 
the  disclosure  requirements  in  section 
403(r)(2)  of  the  act  (Congressional 
Record  H5841  (July  30, 1990)).  However, 
the  legislative  history  of  this  provision 
specifically  states  that  the  identical 
information  will  be  subject  to  the 
descriptor  requirements  if  it  is  included 
in  a  statement  in  another  portion  of  the 
label.  [Id]  Consequently,  FDA  is 
proposing  in  5  101.13(c)  that  information 
that  is  required  or  permitted  by  §  101.9 
to  be  declared  in  nutrition  labeling,  and 
that  appears  as  part  of  the  nutrition 
label,  is  not  a  nutrient  content  claim  and 
is  not  subject  to  the  requirements  of  this 
section.  Proposed  S  101.13(c)  also  states, 
however,  that  if  such  information  is 
declared  elsewhere  on  the  label  or  in 
labeling,  it  is  a  nutrient  content  claim 
and  is  subject  to  the  requirements  for 
nutrient  content  claims. 

C.  Labeling  Mechanics 

The  1990  amendments  do  not  include 
specific  limits  on  the  prominence  of 
nutrient  content  claims.  Although  FDA 
recognizes  the  importance  that  certain 
nutrient  content  claims  can  have  in 
encouraging  sound  dietary  practices,  it 
also  recognizes  that  individual  foods 
must  be  evaluated  in  the  context  of  the 
total  diet.  Consequently,  it  is  important 
not  to  overemphasize  any  one  aspect  of 
a  single  food.  Therefore,  FDA  is 


proposing  to  require  in  §  101.13(f)  that  a 
nutrient  content  claim  be,  in  type  size 
and  style,  no  larger  than  that  of  the 
statement  of  identity.  The  agency 
believes  that  this  proposed  requirement 
will  ensure  that  descriptors  are  not 
given  undue  prominence.  Under 
proposed  §  101.13(f),  descriptors  that  are 
a  part  of  a  statement  of  identity  can  be 
in  the  same  type  size  and  style  as  the 
other  words  in  the  statement  of  identify. 

FDA  is  proposing  this  requirement 
under  section  403(f)  of  the  act  as  well  as 
section  4p3(r)  of  the  act.  Section  403(f)  of 
the  act  states  that  a  food  is  misbranded 
if  any  statement  required  by  or  under 
the  authority  of  the  act  is  not  placed  on 
the  label  with  such  conspicuousness,  as 
compared  to  other  words,  statements, 
designs,  or  devices,  as  to  render  it  likely 
to  be  understood  by  the  ordinary 
consumer.  FDA  believes  that  the 
requirement  in  proposed  §  101.13(f)  is 
necessary  to  ensure  that  importance  of 
the  information  provided  by  the  nutrient 
content  claim,  as  well  as  that  provided 
by  the  statement  of  identity,  is  fully 
understood  by  consumers.  Because 
these  two  items  will  have  at  least  equal 
prominence  on  the  label  or  in  labeling, 
the  consumer  will  be  able  to  judge  that 
they  both  present  important  information 
that  must  be  considered  in  structuring 
the  total  diet. 

Section  403(r)(2)(B)  of  the  act  states 
that  if  a  nutrient  content  claim  is  made, 
the  label  or  labeling  of  the  food  shall 
contain,  prominently  and  in  immediate 
proximity  to  such  claim,  the  following 

statement:  "See for  nutrition 

information"  (hereinafter  referred  to  as 
the  referral  statement).  Under  section 
403(r)(2)(B)(i)  of  the  act,  the  blank  must 
identify  the  panel  on  which  the 
information  described  in  the  statement 
may  be  found.  FDA  is  incorporating  this 
requirement  in  proposed  §  101.13(g). 

Section  403(r)(2)(B)  of  the  act  requires 
that  the  referral  statement  must  appear 
prominently,  but  it  does  not  contain 
specific  prominence  requirements  such 
as  type  size  or  style.  However,  section 
403(r)(2)(A)(iii)  through  (v)  of  the  act 
requires  that  statements  that  disclose 
the  level  of  fat,  saturated  fat,  or 
cholesterol,  which  must  be  presented  in 
conjunction  with  certain  nutrient 
content  claims,  "have  appropriate 
prominence  which  shall  be  no  less  than 
one-half  the  size  of  the  claim."  The 
agency  believes  that  for  consistency, 
and  because  the  referral  statement  and 
the  statement  disclosing  the  level  of 
another  nutrient  must  both  be  in 
immediate  proximity  to  the  claim,  and 
therefore  must  be  adjacent  to  one 
another,  the  type  size  of  these 
statements  should  be  the  same.  In 
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proposing  to  require  in  §  101.13(f)  that  a 
nutrient  content  claim  be,  in  type  size 
and  style,  no  larger  than  that  of  the 
statement  of  identity.  The  agency 
believes  that  this  proposed  requirement 
will  ensure  that  descriptors  are  not 
given  undue  prominence.  Under 
proposed  §  101.13(f).  descriptors  that  are 
a  part  of  a  statement  of  identity  can  be 
in  the  same  type  size  and  style  as  the 
other  words  in  the  statement  of  identity. 

FDA  is  proposing  this  requirement 
under  section  403(f)  of  the  act  as  well  as 
section  4p3(r)  of  the  act.  Section  4d3(f)  of 
the  act  states  that  a  food  is  misbranded 
if  any  statement  required  by  or  under 
the  authority  of  the  act  is  not  placed  on 
the  label  with  such  conspicuousness.  as 
compared  to  other  words,  statements, 
designs,  or  devices,  as  to  render  it  likely 
to  be  understood  by  the  ordinary 
consumer.  FDA  believes  that  the 
requirement  in  proposed  §  101.13(f)  is 
necessary  to  ensure  that  importance  of 
the  information  provided  by  the  nutrient 
content  claim,  as  well  as  that  provided 
by  the  statement  of  identity,  is  fully 
understood  by  consumers.  Because 
these  two  items  will  have  at  least  equal 
prominence  on  the  label  or  in  labeling, 
the  consumer  will  be  able  to  judge  that 
they  both  present  important  information 
that  must  be  considered  in  structuring 
the  total  diet. 

Section  403(r)(2)(B)  of  the  act  states 
that  if  a  nutrient  content  claim  is  made, 
the  label  or  labeling  of  the  food  shall 
contain,  prominently  and  in  immediate 
proximity  to  such  claim,  the  following 

statement:  "See for  nutrition 

information"  (hereinafter  referred  to  as 
the  referral  statement).  Under  section 
403(r)(2)(B)(i)  of  the  act,  the  blank  must 
identify  the  panel  on  which  the 
information  described  in  the  statement 
may  be  found.  FDA  is  incorporating  this 
requirement  in  proposed  §  101.13(g). 

Section  403(r)(2)(B)  of  the  act  requires 
that  the  referral  statement  must  appear 
prominently,  but  it  does  not  contain 
specific  prominence  requirements  such 
as  type  size  or  style.  However,  section 
403(r)(2)(A)(iii)  through  (v)  of  the  act 
requires  that  statements  that  disclose 
the  level  of  fat,  saturated  fat,  or 
cholesterol,  which  must  be  presented  in 
conjunction  with  certain  nutrient 
content  claims,  "have  appropriate 
prominence  which  shall  be  no  less  than 
one-half  the  size  of  the  claim."  The 
agency  believes  that  for  consistency, 
and  because  the  referral  statement  and 
the  statement  disclosing  the  level  of 
another  nutrient  must  both  be  in 
immediate  proximity  to  the  claim,  and 
therefore  must  be  adjacent  to  one 
another,  the  type  size  of  these 
statements  should  be  the  same.  In 
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addition,  FDA  has  long  held  that 
accompanying  information  should  be  in 
a  size  reasonably  related  to  that  of  the 
information  it  modifies.  This  relative 
prominence,  when  codified,  has  been 
one-half  the  type  size  of  the  information 
modified  (e.g..  SI  101.22(i)(2)  and 
102.5(b)(2)(ii)). 

The  agency  is  proposing  one-sixteenth 
of  an  inch  as  the  minimum  type  size  for 
the  referral  statement.  One-sixteenth  of 
an  inch  is  specified  in  S  101.2(c)  as  the 
minimum  type  size  for  most  other 
mandatory  information  on  the  principal 
display  panel  or  information  panel,  e.g.. 
designation  of  ingredients,  name  and 
place  of  business,  nutrition  information, 
and  warning  and  notice  statements. 
Further,  one-sixteenth  of  an  inch  is  the 
minimum  size  required  in  §  101.105(i)  for 
net  quantity  of  contents  statements. 
Consequently,  the  agency  believes  that 
the  minimum  type  size  for  such 
information  should  be  one-sixteenth  of 
an  inch. 

In  addition,  the  agency  is  proposing 
that  the  referral  statement  be  "in  easily 
legible  boldface  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter."  Section  403(r)(2)(B)  of  the  act 
states  that  the  referral  statement  for 
nutrient  content  claims  should  be 
"prominent."  In  other  instances  where 
the  act  has  suggested  that  information 
be  prominent,  FDA  has  proposed  a 
similar  requirement  (see,  e.g.,  proposed 
on  percentage  labeling  of  foods 
purporting  to  be  beverages  containing 
vegetable  or  fruit  juice  (56  FR  30452,  July 
2, 1991)).  Therefore,  to  be  consistent 
with  previous  actions  and  to  ensure 
imder  section  403(f),  that  the  referral 
statement  is  presented  in  a  way  that 
makes  it  likely  to  be  read,  FDA  is 
proposing  in  §  101.13(a)(1)  that  the 
referral  statement  be  presented  in  easily 
legible  boldface  print  or  type. 

As  stated  above,  the  1990 
amendments  require  that  the  referral 
statement  be  in  immediate  proximity  to 
the  nutrient  content  claim.  In  addition, 
the  related  statements  required  by 
section  403(r)(2)(A){iii)  through  (v)  of  the 
act  are  required  to  be  in  immediate 
proximity  to  such  claims,  and  no 
distinction  is  made  as  to  which 
statement  must  be  closer  to  the  actual 
claim.  Because  the  related  statements 
provide  more  specific  information,  FDA 
is  proposing  that  they  be  presented 
before  the  referral  statement. 

Although  there  is  no  specific  guidance 
given  as  to  what  constitutes  immediate 
proximity,  FDA  has  traditionally  defined 
immediate  proximity  as  immediately 
adjacent  to.  with  no  intervening  material 
present.  Section  101.2(e)  of  21  CFR,  for 
example,  requires  that  there  be  no 
intervening  material  among  the 


information  that  is  required  to  appear  on 
the  information  panel.  By  no  inter\'ening 
material,  FDA  means  that  there  may  be 
no  printed  matter,  either  pictorial  or 
character  between  the  two  pieces  of 
information.  However,  a  claim  may  be 
made  immediately  preceding,  or  as  part 
of.  the  statement  of  identity.  Thus,  for 
purposes  of  proposed  S  101.13(g)(2), 
when  the  nutrient  content  claim 
immediately  precedes  or  is  part  of  the 
statement  of  identity,  the  statement  of 
identity,  or  the  non-claim  part  of  the 
statement  of  identity,  will  not  be 
considered  intervening  material.  For 
example,  if  a  product  were  labeled 
"Light  cupcakes — contain  Va  fewer 
calories  than  our  regular  cupcakes;  see 
side  panel  for  nutrition  information," 
and  no  pictorial  or  written  material 
intervened,  the  agency  would  consider 
that  the  related  statements  and  the 
referral  statement  wfere  in  immediate 
proximity  to  the  nutrient  content  claim 
of  "light."  The  term  "cupcakes"  in  this 
example  would  not  be  considered  to  be 
intervening  material. 

Section  3(b)(l)(A)(v)  of  the  1990 
amendments  states  that  the  Secretary 
shall  provide  that  if  multiple  claims 
subject  to  the  nutrient  content  claim 
regulations  are  made  on  a  single  panel 
of  the  food  label  or  page  of  a  labeling 
brochure,  a  single  statement  may  be 
made  to  satisfy  the  requirements  for 
referral  statements.  To  ensure  that  this 
referral  statement  is  adequately 
prominent,  the  agency  is  proposing  in 
§  101.13(g)(3)  that  the  statement  be 
adjacent  to  the  claim  that  is  printed  in 
the  largest  type  on  the  panel. 

Although  section  403(r)(2)(B)  of  the  act 
requires  that  if  a  nutrient  content  claim 
is  made,  that  referral  statement  be 
immediately  adjacent  to  such  claim,  the 
agency  believes  that  for  those  claims 
that  appear  more  than  one  time  on  a 
panel,  the  referral  statement  need  only 
be  presented  with  the  most  prominent 
claim.  To  require  referral  statements  for 
multiple  claims  on  the  same  panel 
would  unnecessarily  burden  the  panel 
and  dilute  any  other  information 
presented  on  the  panel.  FDA  is 
proposing  to  require  that  the  referral 
statement  be  adjacent  to  the  claim  that 
is  printed  in  the  largest  type  because 
that  claim  is  the  one  most  likely  to 
initially  be  seen  by  the  consumer. 

In  addition,  the  agency  beHeves  that  it 
is  not  necessary  to  include  a  referral 
statement  if  a  claim  is  made  on  the 
panel  containing  nutrition  information, 
because  such  claim  would  be  made  in 
view  of  the  nutrition  information  cited  in 
the  referral  statement.  FDA  is  proposing 
to  codify  this  provision  In  §  101.13(g)(2). 


D.  Disclosure  Statements 

Section  403(r)(2)(B)(ii)  of  the  act  states 
that  if  a  food  that  bears  a  nutrient 
content  claim  "contains  a  nutrient  at  a 
level  which  increases  to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  which  is  diet 
related,  taking  into  account  the 
significance  of  the  food  in  the  total  daily 
diet,  the  required  referral  statement 
shall  also  identify  such  nutrient."  FDA  is 
referring  to  this  level  as  the  "disclosure 
level." 

The  act  goes  even  further  with  respect 
to  health  claims.  In  section 
403(r)(3)(A)(ii),  the  act  prohibits,  except 
in  special  circumstances,  health  claims 
for  a  food  if  any  nutrient  is  present  in 
the  food  in  an  amount  that  increases  the 
risk  of  disease  or  health-related 
condition.  FDA  will  refer  to  this  level  as 
a  "disqualifying  level."  The  statutory 
language  defining  a  disclosure  level  for 
a  nutrient  in  conjunction  with  a  nutrient 
content  claim  is  the  same  as  that  for  a 
disqualifying  level  for  the  nutrient  for  a 
health  claim.  Consequently,  FDA  is 
proposing  the  same  levels  for  the 
individual  nutrients  for  both  types  of 
claims. 

In  the  proposed  rule  on  health  claims 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agency  discusses 
how  it  arrived  at  the  various  proposed 
disclosure/disqualifying  levels.  Briefly, 
in  setting  such  levels,  FDA  considered 
that  there  are  no  generally  recognized 
levels  at  which  nutrients  such  as  fat, 
saturated  fat,  cholesterol,  or  sodium  in 
an  individual  food  will  pose  an 
increased  risk  of  disease.  Therefore,  if 
FDA  were  to  attempt  to  set  these  levels 
on  an  individual  food  basis,  it  would  not 
be  possible  to  do  so.  However,  sections 
403(r)(2)(B)(ii)  and  403(r)(3)(A){ii)  of  the 
act  require  that  the  agency  take,  into 
account  the  significance  of  the  food  in 
the  total  daily  diet.  For  the  general 
population,  the  intake  of  fat.  saturated 
fat.  cholesterol,  and  sodium  in  the  total 
day's  diet  in  excess  of  dietary 
recommendations  increases  the  risk  of 
diet-related  disease.  Therefore,  because 
the  agency's  proposed  DRVs  for  total 
fat,  saturated  fat,  cholesterol,  and 
sodium  are  based  on  recommended 
dietary  intake  levels,  the  agency 
tentatively  decided  to  tie  the  disclosure/ 
disqualifying  levels  to  the  DRVs. 
To  determine  the  appropriate 
disclosure/disqualifier  levels,  FDA  used 
an  approach  based  on  the  number  of 
servings  of  food  in  a  day  and  available 
information  on  food  composition.  As 
described  in  the  health  claims  proposal, 
the  agency  has  tentatively  found  that  an 
appropriate  disclosure/disqualifying 
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level  for  individual  foods  is  between  10 
and  20  percent  of  the  DRV.  The  agency 
made  this  tentative  finding  by  looking  at 
the  food  supply.  It  noted  that  the 
nutrients  fat.  saturated  fat,  cholesterol, 
and  sodium  are  present  in  roughly  one 
half  of  the  general  USDA  food 
categories.  Therefore,  if  approximately 
20  foods/beverages  are  consumed  in  a 
day.  and  half  of  the  foods  consumed 
contain  the  nutrient  at  a  level  of  10 
percent  of  the  DRV  (on  average),  then 
the  total  daily  intake  of  the  nutrient 
would  be  100  percent  of  the  DRV.  This 
level  of  intake  would  not  constitute  a 
risk  for  chronic  disease.  On  the  other 
hand,  if  the  same  number  of  foods  are 
consumed,  and  half  the  foods  contain  on 
average  20  percent  of  the  DRV,  then  the 
total  daily  intake  of  the  nutrient  would 
be  200  percent  of  the  DRV,  a  level  of 
intake  that  would  increase  the  risk  for 
diet-reisted  disease.  The  agency  then 
used  food  composition  data  to  evaluate 
the  effect  of  establishing  various 
disclosure/di.squalifying  levels  between 
10  and  20  percent  and  tentatively 
concluded  that  a  level  of  15  percent  of 
the  DRV  was  most  appropriate.  If  V^  of 
the  foods  consumed  during  a  day 
contains  on  average  this  amount,  the 
total  daily  intake  of  the  nutrient  would 
exceed  the  DRVs  but  without  the  risks 
inherent  at  higher  levels.  Yet.  if  this 
criterion  is  used,  a  significant  number  of 
foods  would  not  be  disqualified.  Thus, 
FDA  is  proposing  §  101.13(h)  to  establish 
disclosure/disqualifying  levels  for  total 
fat,  saturated  fat,  cholesterol,  and 
sodium,  and  that  these  levels  be  15 
percent  of  the  DRV  per  serving  and  per 
100  grams  (g)  of  food.  These  levels  are 
11.5  g  for  total  fat,  4.0  g  for  saturated  fat 
45  miUigrams  (mg)  for  cholesterol,  and 
300  mg  for  sodium. 

The  legislative  history  provides  some 
guidance  on  how  these  disclosure 
statements  about  the  presence  of  these 
niilrients  should  be  made.  It  states  that 
ii  FDA  found,  for  example,  that  the  fal  in 
a  food  that  bore  a  nutrient  content  claim 
was  present  at  a  level  that  increased  the 
risk  of  disease  or  a  health-related 
condition,  then  the  referral  statement 
would  read.  "See  (nutrition  panel)  for 
information  about  fat  and  other 
nutrients."  Congressional  Record  K5441 
(July  30, 1990).  Therefore,  the  agency  is 
proposing  in  (  101.13(h)  to  require  this 
information  in  the  referral  statement. 
Because  the  agency  is  proposing  in 
§  101.13(3)(3)  that  if  a  single  panel  of  a 
food  label  or  labeling  contains  multiple 
nutrient  content  claims  or  a  single  claim 
repeated  several  times,  a  single  referral 
statement  may  be  made,  and  because 
§  101.13(h)  only  requires  the  disclosure 
statement  as  part  of  the  referral 


statement,  only  one  disclosure 
statement  per  panel  would  be  required 
by  the  proposed  regulation. 

E.  Disqualifying  Levels  for  Nutrient 
Content  Claims 

Section  403(r)(2)(AKvi)  of  the  act 
provides  that  FDA  can,  by  regulation, 
prohibit  a  nutrient  content  claim  if  the 
claim  is  misleading  in  light  of  the  level 
of  another  nutrient  in  the  food.  FDA  has 
tentatively  made  such  a  fmding  with 
regard  to  cholesterol  claims  and  the 
presence  of  saturated  fat  This  Dnding  is 
discussed  in  the  companion  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  In  that  document.  FDA 
is  proposing  to  prohibit  a  claim  for 
cholesterol  content  in  foods  containing 
saturated  fat  at  levels  above  2  g  per 
serving. 

F.  Amount  and  Percentage  of  Nutrient 
Content  Claims 

Section  3(b)(l)(A)(iv)  of  the  1990 
amendments  states  that  the  agency 
"*  *  *  shall  permit  statements 
describing  the  amount  and  percentage  of 
nutrients  in  food  which  are  not 
misleading  and  are  consistent  with  the 
terms  [that  FDA  has  defined)."  In 
discussing  this  provision  (which  at  that 
time  was  numbered  as  section 
3(b)(l)(A)(iii)),  the  legislafive  history 
states: 

*  *  *  lt)be  Secretary  is  required,  in  the 
regulations,  to  define  the  circumstances 
under  which  statements  disclosing  the 
amount  and  percentage  of  nuUienfs  in  food 
will  be  permitted.  Those  statements  must  be 
consistent  with  the  terms  that  the  Serretary 
hds  defined  under  section  403(r)(2)(A)(i) 
tdtiilnition  of  descriptive  terms)  and  iJiey  may 
not  be  misleading  under  section  4U3(a)  in  the 
current  law. 

Thus,  if  t!ie  Secretary  defined  "low  fat"  as 
less  th.^n  1%  fat  for  a  particular  category  of 
food,  the  Secretary  might  conclude  that  the 
statement  "Less  Than  1%  Fat"  is  consistent 
with  the  defined  term.  However,  the 
Secretary  might  conclude  that  the  statement 
"Less  Than  2%  Fat"  is  not  consistent  with  the 
definition  of  "low  '  because  it  impiies  that  the 
product  is  low  in  fat  when  it  is  not.  Following 
a  similar  analogy,  the  Secretary  might 
prohibit  the  statement  "Se%  Fat  Free"  while 
permitting  the  statement  "More  Than  99%  Fat 
Free"  for  a  product  where  "low  fat"  has  been 
deflned  as  less  than  1%  fat. 
(Congressional  Record  H  5841-2  ()uly  30. 
19G0)) 

Like  Congress.  FDA  is  concerned  that 
consumers  may  be  easily  misled  by 
statements  about  the  percent  or  amount 
of  a  nutrient  in  a  product.  The  agency 
received  many  comments  to  the  ANPRM 

asserting  that  statements  such  as  " 

percent  fat  free"  on  foods  are  confusing 
and  misleading.  These  comments 
suggest  that  many  consumers  do  not 


understand  this  type  of  claim  or  similar 
claims  that  a  product  contains  a 
speci.~ed  amount  of  a  nutrient  such  as 

"contains mg  sodium."  Additional 

comments  suggested  that  such  claims  be 
pnrfiibited. 

A  statement  that  a  food  contains  X 
percent  of  a  nutrient  implies  that  the 
food  is  useful  in  maintaining  healthy 
dietary  practices.  If  the  level  of  the 
nutrient  in  the  food  was  not  in  fact 
useful  in  structuring  a  healthy  diet  the 
claim  would  be  misleading.  For 

example,  claims  that  a  food  is  " 

percent  fat  free"  imply  that  the  food  has 
a  very  small  amount  of  fat  in  it.  and  that 
the  food  is  useful  in  structuring  a  diet 
that  is  low  in  fat.  The  impression  that 
the  claim  gives  is  incorrect,  however,  if 
the  food  contains  a  significant  amount 
of  fat 

Similarly,  since  many  consumers  have 
a  hmited  knowledge  and  understanding 
of  the  amounts  of  nutrients  that  are 
recommended  for  daily  consumption,  a 
statement  declaring  that  the  product 
contained  a  specified  amount  of  a 
nutrient  could  be  misleading.  By  its  very 
presence,  such  a  statement  could  give 
consumers  who  were  unfamiliar  with 
the  dietary  recommendations  the  false 
impression  that  the  product  would  assist 
them  in  maintaining  healthy  dietary 
practices  relative  to  the  amount  of  the 
nutrient  consumed  when  it,  in  fact, 
would  not  Consistent  with  the  statute, 
FDA  Is  proposing  not  to  permit  the  use 
of  claims  that  state  the  percent  or 
amount  of  a  nutrient  in  those 
circumstances  in  which  they  would  be 
misleading  and  thus  would  misbrand  the 
product. 

The  agency  believes  that  foods 
bearing  such  claims  must  be  useful  in 
maintaining  healthy  dietary  practices  for 
the  claims  not  to  be  misleading. 
Accordingly,  in  §  101.13(i),  the  agency  is 
proposing  that  foods  bearing  statements 
about  the  amount  or  percentage  of  a 
nutrient  in  a  food  must  meet  the 
definition  for  "low"  in  the  case  of  fat 
saturated  fat  sodium,  and  calories  and 
"high"  for  fiber,  vitamins,  and  minerals, 
and  other  nutrients  for  which  that  term 
is  defined.  These  definitions  are 
discussed  below,  in  the  regulations  for 
the  particular  nutrients. 

G.  Nutrition  Labeling 

Although  the  1990  amendments 
establish  that  most  foods  will  bear 
nutrition  labeling,  some  foods  are 
exempt  from  these  requirements.  In 
addition,  there  are  provisions  that 
pe.Tnit  some  foods  to  bear  an 
abbreviated  form  of  nutrition 
information. 
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understand  this  type  of  claim  or  similar 
claims  that  a  product  contains  a 
speciHod  amount  of  a  nutrient  such  as 

"contains mg  sodium."  Additional 

comments  suggested  that  such  claims  be 
pn^ibited. 

A  statement  that  a  food  contains  X 
percent  of  a  nutrient  implies  that  Ihe 
food  is  useful  in  maintaining  healthy 
dietary  practices.  If  the  level  of  the 
nutrient  in  the  food  was  not  in  fact 
useful  in  structuring  a  healthy  diet,  the 
claim  would  be  misleading.  For 

example,  claims  that  a  food  is  " 

percent  fat  free"  imply  that  the  food  has 
a  very  small  amount  of  fat  in  it,  and  that 
the  food  is  useful  in  structuring  a  diet 
that  is  low  in  fat.  The  impression  that 
tbe  claim  gives  is  incorrect,  however,  if 
the  food  contains  a  significant  amount 
of  fat. 

Similarly,  since  many  consumers  have 
a  limited  knowledge  and  understanding 
of  the  amounts  of  nutrients  that  arc 
recommended  for  daily  consumption,  a 
statement  declaring  that  the  product 
contained  a  speciried  amount  of  a 
nutrient  could  be  misleading.  By  its  very 
presence,  such  a  statement  could  give 
consumers  who  were  unfamiliar  with 
the  dietary  recommendations  the  false 
impression  that  the  product  would  assist 
them  in  maintaining  healthy  dietary 
practices  relative  to  Ihe  amount  of  the 
nutrient  consumed  when  it,  in  fact, 
would  not.  Consistent  with  the  statute, 
FDA  Is  proposing  not  to  permit  tbe  use 
of  claims  that  state  the  percent  or 
amount  of  a  nutrient  in  those 
circumstances  in  which  they  would  be 
misleading  and  thus  would  misbrand  the 
product. 

The  agency  believes  that  foods 
bearing  such  claims  must  be  useful  in 
maintaining  healthy  dietary  practices  for 
the  claims  not  to  be  misleading. 
Accordingly,  in  §  101.13(i),  the  agency  is 
proposing  that  foods  bearing  statements 
about  the  amount  or  percentage  of  a 
nutrient  in  a  food  must  meet  the 
definition  for  "low"  in  the  case  of  fat, 
saturated  fat,  sodium,  and  calories  and 
"high"  for  fiber,  vitamins,  and  minerals, 
and  other  nutrients  for  which  that  term 
is  defined.  These  deHnitions  are 
discussed  below,  in  the  regulations  for 
the  particular  nutrients. 

G.  Nutyition  Labeling 

Although  the  1990  amendments 
establish  that  most  foods  will  bear 
nutrition  labeling,  some  foods  are 
exempt  from  these  requirements.  In 
addition,  there  are  provisions  that 
pe.Tnit  some  foods  to  bear  an 
abbreviated  form  of  nutrition 
information. 
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Under  current  §  101.9.  nutrition 
labeling  is  required  on  all  products  that 
contain  an  added  vitamin,  mineral,  or 
protein  or  whose  label,  labeling,  or 
advertising  includes  any  nutrition  claim 
or  information.  The  agency  derived  its 
authority  to  issue  regulations  to  require 
this  nutrition  labeling  on  all  foods 
bearing  a  claim  for  added  vitamins, 
minerals,  or  protein  from  sections  201  (n). 
403(a)(1).  and  701(a)  of  the  act  (21  U.S.C. 
321(n).  343(a)(1).  and  371(a)).  Under 
section  201(n)  of  the  act.  the  label  or 
labeling  of  a  food  is  misleading  if  it  fails 
to  reveal  facts  that  are  material  in  light 
of  representations  actually  made  in  the 
label  or  labeling.  Under  section  403(a)(1) 
of  Ihe  act.  a  food  is  misbranded  if  its 
label  or  labeling  is  false  or  misleading  in 
any  particular.  Finally,  under  section 
701(a)  of  the  act.  Ihe  agency  has 
authority  to  issue  regulations  for  the 
efHcient  enforcement  of  the  act. 

The  agency  is  proposing  in  §  101.13(m) 
that  a  nutrient  content  claim  may  be 
used  on  the  label  or  in  labeling  of  a  food 
provided  that  the  food  bears  nutrition 
labeling  that  complies  with  Ihe 
requirements  in  §  101.9  or.  where 
applicable.  S  101.36. 

The  applicability  of  current 
regulations  to  restaurant  foods  was 
discussed  in  rulemaking  promulgating 
S  101.10  Nutrition  labeling  of  restaurant 
foods  (39  FR  42375.  December  5. 1974 
and  41  FR  51002,  November  19. 1976).  In 
the  preamble  to  the  proposed  rule,  the 
agency  discussed  its  belief  that  nutrition 
education  is  of  prime  importance  and 
staled  that  it  will  lake  ever}'  opportunity 
to  foster  the  dissemination  of  such 
information  to  Ihe  consumer,  including 
the  use  of  nutrition  labeling  in 
restaurants.  However,  the  agency 
acknowledged  that  if  nutrition 
information  provided  in  restaurants 
necessitates  Ihe  expense  of  nutrition 
labeling,  the  restaurant  "may  choose  not 
to  provide  any  nutrition  information  in 
advertising  or  labeling,  on  the  basis  that 
the  added  cost  of  providing  detailed 
information  *  *  *  might  cause  the 
project  of  providing  nutrition 
information  not  to  be  worth  the 
expense"  (39  FR  42375).  Therefore,  to 
encourage  the  dissemination  of  nutrition 
information  in  Ihe  food  ser\'ice  industry. 
FDA  proposed  to  exempt  ready-to-eat 
foods  from  the  requirement  of  bearing 
nutrition  labeling  on  food  labels  if  the 
required  nutrition  labeling  was 
displayed  prominently  on  the  premises 
by  other  means,  e.g..  counter  cards  or 
wall  posters,  where  the  information 
would  be  readily  available  to  the 
consumer  when  he  is  making  a  menu 
selection. 


Subsequent  action  on  this  proposal 
led  to  the  issuance  of  a  statement  of 
policy  in  §  3.207  (recodified  as  21  CFR 
101.10  in  the  Federal  Register  of  March 
15. 1977  (42  FR  14302))  that  if  any 
advertising  or  labeling  (other  than 
labels]  includes  a  claim  or  information 
about  the  total  nutritional  value  of  a 
combination  of  two  or  more  foods  (e.g.,  ' 
a  combination  consisting  of  a 
hamburger,  french  fries,  and  milkshake), 
then,  as  an  alternative  to  providing 
nutrition  information  about  each 
separate  food  on  the  food  label,  the 
restaurant  may  instead  provide 
information  about  Ihe  total  nutritional 
value  of  the  combination  of  foods, 
provided  that  the  statement  of  total 
nutritional  value  follows  the  nutrition 
labeling  format  and  provided  that  the 
nutrition  information  is  effectively 
displayed  to  the  consumer  both  when 
he/she  orders  the  food,  and  when  he/ 
she  consumes  the  food. 

As  discussed  in  the  supplementary 
nutrition  labeling  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  Ihe  1990  amendments 
specifically  exclude  restaurant  foods 
and  foods  sold  in  other  establishments 
in  which  food  that  is  ready  for  human 
consumption  is  sold  (hereafter 
"restaurant  food")  from  Ihe  requirement 
for  nutrition  labeling.  However,  as 
staled  above,  the  agency  believes  that  it 
has  the  authority  to  issue  regulations 
requiring  restaurants  that  choose  to 
make  nutrient  content  claims  to  adhere 
to  the  requirements  for  such  claims, 
including  nutrition  labeling. 

FDA  is  not.  at  this  time,  making  any 
specific  provisions  for  the  nutrition 
labeling  of  restaurant  foods.  FDA 
specifically  seeks  comment  on  how  it 
should  handle  this  issue.  On  one  hand, 
many  believe  that  it  is  important  that 
consumers  be  given  useful  and 
meaningful  nutrition  information.  On  Ihe 
other  hand,  many  continue  to  be 
concerned,  as  FDA  was  in  1974.  that  the 
cost  of  compliance  not  be  so  high  that 
restaurants  will  not  be  willing  to  offer 
and  identify  through  nutrient  content 
claims  those  foods  that  will  assist 
consumers  in  selecting  diets  that 
provide  health  benefits.  Therefore,  the 
agency  is  requesting  comments  on 
whether  and  to  what  extent  it  has  a 
basis  for  nutrition  labeling  when 
nutrient  content  claims  are  made  on 
restaurant  foods,  or  whether  a 
requirement  for  such  labeling  would 
discourage  restaurants  from  making 
nutrient  content  claims  because  of  the 
cost  associated  with  nutrition  labeling. 
If.  based  on  comments  received.  FDA 
were  to  require  nutrition  labeling  of 
restaurant  foods,  should  Ihe  requirement 


apply  only  to  large  restaurant  chains 
with  fixed  menu  items?  Additionally, 
should  the  content  or  format  of  nutrition 
labeling  be  different  for  the  food  service 
industry  than  for  packaged  foods?  If  so. 
how  and  why? 

FDA  recognized  in  its  July  19. 1990 
reproposal  on  mandatory  nutrition 
labeling  (55  FR  29504)  that  certain 
restaurant-type  food  service  facilities 
cannot  reasonably  be  expected  to 
provide  information  concerning  nutrient 
profiles,  and  that  exemplive  provisions 
should  be  established  for  such 
situations.  The  proposal  advised  that 
comments  pointed  out  that  nutrition 
labeling  for  foods  served  in  restaurant- 
type  facilities  present  significant 
feasibility  problems  in  a  number  of 
situations.  The  comments  made  the 
follovkring  points:  These  facilities  may 
not  be  able  to  develop  consistent 
nutrient  information  on  the  foods  that 
they  sell  because  of  frequent  menu 
changes  and  variations  in  how  the 
consumer  wants  the  food  prepared  and 
ser\'ed.  Without  nutrient  consistency, 
frequent  nutrient  analyses  would  have 
to  be  performed  to  provide  consumers 
with  accurate  nutrition  labeling 
information.  These  analyses  could 
become  very  burdensome.  The 
cumulative  costs  of  these  analyses  could 
place  undue  restrictions  on  some 
establishments.  Firms  could  be  inhibited 
from  making  frequent  menu  changes  or 
forced  to  limit  the  options  thai 
consumers  have  in  ordering  a  food. 

Because  of  these  problems,  FDA 
proposed  an  exemption  under  section 
201(n).  403(a),  and  701(a)  of  the  act  for 
restaurant-type  foods  in  Ihe  mandatory 
nutrition  labeling  proposal  (see 
proposed  S  101.9(h)(2),  55  FR  29516). 
Although  the  agency  wanted  to  limit  Ihe 
exemptions  to  only  those  situations  in 
which  it  is  needed.  FDA  did  not.  and 
still  does  not,  have  sufficient  indepth 
knowledge  of  the  food  service  industry 
to  develop  adequate  criteria  to  fairly 
impose  such  a  limitation.  The  agency 
therefore  requests  comments  on  this 
issue. 

A  related  question  is  what  is  to  be 
done  with  S  101.10.  Because  §  101.10 
was  adopted  under  section  403(a)  of  the 
act.  it  is  not  subject  to  Stale 
enforcement  under  section  307  of  Ihe 
act.  For  thisreason,  and  because 
9  101.10  has  not  been  enforced  by  FDA. 
the  agency  believes  that  it  is  appropriate 
to  make  an  affirmative  statement  about 
the  continuing  need  for  this  provision. 
Thus,  if  FDA  elects  not  to  make 
restaurant  labeling  part  of  Ihe 
Nutritional  Labeling  Education  Act 
implementation,  the  agency  will,  in  the 
final  rule,  delete  S  101.10. 
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H.  Analytical  Methodology 

The  agency  has  proposed  analytical 
methodology  for  measuring  levels  of 
nutrients  in  foods  in  the  supplementary 
nutrition  labeling  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  proposing  in  §  101.13(n) 
to  use  the  analytical  methodology 
specified  in  the  final  rule  based  on  that 
proposal  to  determine  compliance  %vith 
the  requirements  for  nutrient  content 
claims. 

/.  Exemptions 

The  1990  amendments  provide  certain 
exemptions  from  the  requirements  for 
nutrient  content  claims.  These  are 
discussed  below. 

1.  Claims  in  a  Brand  Name 

Section  403(r)(2)(C)  of  the  act  states: 

Subparagraph  (2)(A)  does  not  apply  to  a 
claim  described  in  tubparagraph  |1)(A)  and 
contained  in  the  label  or  labeling  of  a  food  if 
such  claim  is  contained  in  the  brand  name  of 
such  food  and  such  brand  name  was  in  use 
on  such  food  before  Octolier  25, 1988,  unless 
the  brand  name  contains  a  term  defined  by 
the  Secretary  under  subparagraph  (2)(A)(i), 
Such  a  daim  is  subject  to  paragraph  (a). 

Paragraph  (a)  that  provision  refers  to 
is  section  403(a)  of  the  act  which  states 
that  a  food  is  misbranded  if  its  labeling 
is  false  or  misleading  in  any  particular. 

In  discussing  section  403(r)(2}(C),  the 
House  report  states: 

Section  403(rK2HC)  states  that  section 
403(r)(2MA)  does  not  apply  to  claims 
contained  in  a  brand  name  that  was  in  use 
before  October  25. 1969  (the  date  the 
Subcommittee  reported  the  bill).  However,  if 
the  brand  name  contains  a  term  that  has  been 
defined  by  the  Secretary  pursuant  to  section 
403(r](2)(AHi).  then  it  must  comply  with  that 
definition.  The  disclosure  provisions  in 
section  403(r)(2)iB)  will  also  apply  to  brand 
names.  In  addition,  section  403ia)  of  thai 
constitute  false  and  misleading  labeling, 
irrespective  of  whether  the  brand  name  was 
exempt  under  this  provision. 
(H.  Kept.  101-538,  stipra,  20.) 

Thus,  manufacturers  may  continue  to 
use  brand  names  that  include  nutrient 
content  claims  that  have  not  been 
defined  by  regulation  so  long  as  these 
claims  appeared  as  part  of  a  brand 
name  before  October  25, 1989  and  are 
not  false  or  misleading.  Section 
403(r)(2)(B)  of  the  act,  which  requires  the 
nutrition  information  referral  statement, 
does  apply  to  foods  whose  brand  name 
includes  such  claims.  Consequently,  the 
labeling  of  products  whose  brand  name 
includes  such  terms  will  have  to  bear  an 
appropriate  referral  statement. 

Accordingly,  the  agency  is 
incorporating  the  provisions  of  section 
403(r)(2)(C)  of  the  act  into  its  proposed 
regulations.  Proposed  ]  lG1.13(o)(l) 


states  that  nutrient  content  claims  not 
defined  by  regulation,  appearing  as  part 
of  a  brand  name  that  was  in  use  prior  to 
October  25, 1989.  may  be  used  on  the 
label  or  in  labeling  of  a  food,  provided 
they  are  not  false  or  misleading  under 
section  403(a)  of  the  act. 

2.  "Diet"  Soft  Drinks 

Section  403(r)(2)(D)  of  the  act  creates 
an  exception  from  the  requirement  that 
a  term  may  be  used  only  in  accordance 
with  the  definitions  established  by  FDA 
for  the  use  of  the  term  "diet"  on  soft 
drinks,  provided  that  its  use  meets 
certain  conditions.  First  of  all,  the  claim 
must  be  contained  in  the  brand  name  of 
such  soft  drink.  Secondly,  the  brand 
name  must  have  been  in  use  on  the  soft 
drink  before  October  25. 1989.  Finally, 
the  use  of  the  term  "diet"  must  have 
been  in  conformity  with  S  105.66.  The 
act  provides,  however,  that  the  claim 
remains  subject  to  section  403(3)  of  the 
act,  in  that  it  would  misbrand  the  food  if 
it  is  false  or  misleading  in  any  way. 

Accordingly,  the  agency  is  proposing 
in  i  101.13(o)(2)  that  if  the  claim  of 
"diet"  was  used  in  the  brand  name  of  a 
soft  drink  before  October  25, 1989,  in 
compliance  with  the  existing  §  105.66, 
the  claim  may  continue  to  be  used.  Any 
other  uses  of  the  term  "diet"  must  be  in 
compliance  with  amended  S  105.66  and 
the  other  provisions  of  the  part. 

3.  Vitamins  and  Minerals 

Section  403(r)(2}(E)  of  the  act  states: 

Subclauses  (i)  through  (v)  of  subparagraph 
|2)(A)  do  not  apply  to  a  statement  in  the  label 
or  labeling  of  food  which  describes  the 
percentage  of  vitamins  and  minerals  in  the 
food  in  relation  to  the  amount  of  such 
vitamins  and  minerals  recommended  for 
daily  consumption  by  the  Secretary. 

Accordingly,  the  agency  is  proposing 
in  §  101.13{o)l3)  to  permit  the  use  of 
statements  on  the  label  or  in  labeling  of 
a  food  that  describe  the  percentage  of  a 
vitamin  or  mineral  in  relation  to  the  RDI 
as  defined  in  §  101.9.  without  specific 
regulations  authorizing  claims  for  each 
specific  vitamin  or  mineral.  The  agency 
is  proposing  to  permit  such  claims 
unless  they  are  expressly  prohibited  by 
regulation  under  section  403(r)(2)(A)(vi) 
of  the  act. 

4.  Infant  Formulas  and  Medical  Foods 

Section  403ir)  of  the  act  does  not 
apply  to  infant  formulas  subject  to 
section  412(h)  of  the  act  (see  section 
403(r){5)(A)  of  the  act)  or  to  medical 
foods  as  defmed  in  section  5(b)  of  the 
Orphan  Drug  Act.  Section  412(h)  applies 
to  any  infant  formula  that  is  represented 
and  labeled  for  use  by  an  infant  who 
has  an  inborn  error  of  metabolism  or  a 


low  birth  weight  or  who  otherwise  has 
an  unusual  medical  or  dietary  problem. 
Under  section  5(b)(3)  of  the  Orphan 
Drug  All: 

{l|he  ti;rm  "medical  food"  means  a  food 
which  is  formulated  to  be  consumed  or 
administered  enterally  under  the  supervision 
of  a  physician  and  which  is  intended  for  the 
specific  dietary  martagement  of  a  disease  or 
condition  for  which  distiitcUve  nutritional 
requirements,  based  on  recognized  scientific 
principles,  are  established  by  medical 
evaluation. 

FDA  is  presenting  its  views  on  whul 
constitutes  a  medical  food  in  its 
supplementary  proposal  on  mandatory 
nutrition  labeling,  which  was  published 
elsewhere  in  this  issue  of  the  Federal 
Remoter. 

Therefore,  under  section  403(r){5)(A) 
of  the  act,  nutrient  content  claims  can  be 
made  on  foods  formulated  to  meet  the 
unique  medical  requirements  of  certain 
individuals  even  though  FDA  has  not 
defined  the  terms  in  those  claims  by 
regulation.  The  agency  is  proposing  to 
reflect  this  fact  in  §  101.13(o)(4). 

As  discussed  above.  FDA  has 
tentatively  concluded  that  all  nutrient 
content  claims  are  inappropriate  for  use 
on  the  labels  of  food  intended 
specifically  for  use  by  infants  and 
toddlers  less  than  2  years  of  age. 
Therefore,  if  this  proposal  is  adopted, 
nutrient  content  claims  will  not  be 
permitted  on  most  infant  formulas.  The 
agency  recognizes,  however,  that  the 
labels  of  certain  formula  products  carry 
statements  such  as  "with  added  iron"  or 
"low  iron."  Such  statements  are  already 
permitted  under  §  107.10(b)(4).  issued 
under  the  authority  of  section  412  of  the 
act. 

5.  Restaurant  Foods 

Section  403(r)(5){B)  of  the  act  states: 

Subclauses  (iii)  through  (v)  of 
subparagraph  (2)(A)  and  subparagraph  (2)(B) 
do  not  apply  to  food  which  is  served  in 
restaurants  or  other  establishments  in  which 
food  is  served  for  immediate  human 
consumption  or  which  is  sold  for  sale  or  use 
in  such  establishments. 

Section  403(r){2)(A)(iii)  through  (v)  of 
the  act  set  forth  certain  labeling 
requirements  and  restrictions  for  foods 
bearing  claims  about  cholesterol, 
saturated  fat.  and  fiber.  Section 
403(r)(2)(B)  of  the  act  requires  that  the 
referral  statement  be  on  all  foods  that 
bear  nutrient  content  claims.  Although 
early  versions  of  the  bill  that  became 
the  1990  amendments  exempted 
restaurant  food  from  virtually  all  of  the 
requirements  for  nutrient  content  claims, 
the  statute,  as  it  was  passed,  does  not. 
As  the  legislative  history  states: 
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low  birth  weight  or  who  otherwise  has 
an  unusual  medical  or  dietary  problem. 
Under  section  5(b)(3)  of  the  Orphan 
Drug  Alt: 

|l|he  term  "medical  food"  means  a  fi>od 
which  is  tormulated  to  be  consumed  or 
administered  enterally  under  the  supervision 
of  a  physician  and  which  is  intended  for  the 
specific  dietary  management  of  a  disease  or 
condition  for  which  distinctive  nutritional 
requirements,  based  on  recognized  scientific 
principles,  are  established  by  medical 
evaluation. 

FDA  is  presenting  its  views  on  whdl 
constitutes  a  medical  food  in  its 
supplementary  proposal  on  mandatory 
nutrition  labeling,  which  was  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Therefore,  under  section  403(r)(5)(A) 
of  the  act.  nutrient  content  claims  can  be 
made  on  foods  formulated  to  meet  the 
unique  medical  requirements  of  certain 
individuals  even  though  FDA  has  not 
defined  the  terms  in  those  claims  by 
regulation.  The  agency  is  proposing  to 
reflect  this  fact  in  §  101.13(o)(4). 

As  discussed  above,  FDA  has 
tentatively  concluded  that  all  nutrient 
content  claims  are  inappropriate  for  use 
on  the  labels  of  food  intended 
specifically  for  use  by  infants  and 
toddlers  less  than  2  years  of  age. 
Therefore,  if  this  proposal  is  adopted, 
nutrient  content  claims  will  not  be 
permitted  on  most  infant  formulas.  The 
agency  recognizes,  however,  that  the 
labels  of  certain  formula  products  carry 
statements  such  as  "with  added  iron"  or 
"low  iron."  Such  statements  are  already 
permitted  under  §  107.10(b)(4).  issued 
under  the  authority  of  section  412  of  the 
act. 

5.  Restaurant  Foods 

Section  403(r)(5}{B)  of  the  act  states: 

Subclauses  (iii)  through  (v)  of 
subparagraph  (2)(A)  and  subparagraph  (2)(B) 
do  not  apply  to  food  which  is  served  in 
restaurants  or  other  establishments  in  which 
food  is  served  for  immediate  human 
consumption  or  which  is  sold  for  sale  or  use 
in  such  establishments. 

Section  403{r)(2)(A)(iii)  through  |v)  of 
the  act  set  forth  certain  labeling 
requirements  and  restrictions  for  foods 
bearing  claims  about  cholesterol, 
saturated  fat.  and  fiber.  Section 
403(r)(2)iB)  of  the  act  requires  that  the 
referral  statement  be  on  all  foods  that 
bear  nutrient  content  claims.  Although 
early  versions  of  the  bill  that  became 
the  1990  amendments  exempted 
restaurant  food  from  virtually  all  of  the 
requirements  for  nutrient  content  claims, 
the  statute,  as  it  was  passed,  does  not. 
As  the  legislative  history  states: 
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*  '  *  Restaurants  that  use  content 
descriptors  in  connection  with  the  tale  of 
food  (for  example,  the  use  of  the  word  "light" 
or  "low.  on  a  menu)  must  comply  with  the 
regulations  issued  by  the  Secretary  under 
403(r)(2)(A](i).  Restaurants  would  also  be 
prohibited  h^m  stating  the  absence  of  a 
nutrient  in  food  unless  they  complied  with 
section  403(r)(2)(A)(ii).  However,  restaurants 
would  be  exempt  from  the  disclosure 
requirements  [listed  above). 
(Congressional  Record  H5841  (July  30, 1990). 

Therefore,  the  agency  is  proposing  in 
S  101.13(o)(5)  that  if  a  nubient  content 
claim  is  used  for  food  that  is  served  in 
restaurants  or  other  establishments  in 
which  food  is  served  for  immediate 
human  consumption,  or  for  food  that  is 
sold  for  sale  or  use  in  such 
establishments,  the  claim  must  be  used 
in  a  manner  that  is  consistent  with  the 
definition  that  FDA  has  adopted. 
However,  the  agency  is  also  proposing 
to  provide,  under  section  403(r](5)(B)  of 
the  act,  that  such  claims  are  exempt 
from  the  requirements  for  disclosure 
statements  in  proposed  §S  101.13  (g)  and 
(h),  101.54(d),  101.82(0),  (d)(l)(ii)(C), 
(d)(2)(ii)(C),  (d)(3).  (d)(4){ii)(C),  and 
(d)(5)(ii)(C). 

6.  Standards  of  Identity 

Section  403(r)(5)(C)  of  the  act  states 
that  nutrient  content  claims  that  are 
made  with  respect  to  a  food  because  the 
claim  is  required  by  a  standard  of 
identity  issued  under  section  401  of  the 
act  shall  not  be  subject  to  section 
403(r)(2)(A)(i)  or  (2)(B)  of  the  act.  Thus,  a 
nutrient  content  claim  that  is  part  of  the 
common  or  usual  name  of  a 
standardized  food  may  continue  to  be 
used  even  if  the  use  of  the  term  in  the 
standardized  name  is  not  consistent 
with  the  definition  for  the  term  that  FDA 
adopts,  or  if  FDA  has  not  defmed  the 
term.  Moreover,  the  label  of  the 
standardized  food  would  not  need  to 
bear  a  statement  referring  consumers  to 
the  nutrition  label. 

It  is  clear,  however,  that  Congress  did 
not  intend  section  403(r)(5)(C)  of  the  act 
to  imply  in  any  way  that  any  new 
standards  issued  under  the  act  would  be 
exempt  from  the  provisions  for  nutrient 
content  claims  in  part  101.  Rather, 
Congress  intended  that  this  exemption 
would  apply  only  to  nutrient  content 
claims  made  in4}ie  names  of  existing 
standards  of  identity.  The  House  Report 
states: 

This  exemption  was  necessary  only 
because  of  the  pre-existing  standards  for 
identity.  To  the  extent  that  those  standards 
provided  defmitions  of  content  claims  that 
are  different  from  the  definitions  in  the 
regulations  issued  by  the  Secretary  under  the 
bill,  one  basic  purpose  of  the  bill  will  be 
partially  undermined.  The  Secretary  has  the 
authority  to  correc*  this  problem  by  amending 


the  portions  of  the  standards  of  identity 
pertaining  to  food  labels  to  conform  with  the 
regulations  issued  under  section  403(r). 
(ii.  Rept.  101-638,  supra,  22.) 

Therefore,  the  agency  is  proposing  in 
§  101.13(o)(6)  that  nutrient  content 
claims  that  are  part  of  the  name  of  a 
food  that  was  subject  to  a  standard  of 
identity  on  November  8, 1990,  the  date 
of  enactment  of  the  1990  amendments, 
are  not  subject  to  the  requirements  of 
§  101.13(b),  (g).  and  (h)  or  to  the 
definitions  in  subpart  D  of  part  101. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposal 
on  the  use  of  nutrient  content  claims  and 
terms  that  are  defmed  in  standards  of 
identity  to  name  new  foods. 

7.  Use  of  Terms  Defined  in  Response  to 
Petitions 

Sections  403(r)(4)(A)  (ii)  and  (iii)  of  the 
act  authorize  the  agency  to  permit  the 
use  of  certain  types  of  claims  in 
response  to  a  petition,  without  requiring 
that  the  agency  grant  such  approval  by 
regulation.  The  claims  covered  by  these 
sections  are  those  made  by  use  of  a  term 
that  is  consistent  with  a  nutrient  content 
claim  defmed  by  the  agency,  i.e.,  a 
synonym,  or  by  an  implied  claim  made 
as  part  of  a  brand  name.  The  act  sets 
forth  specific  timeframes  and 
procedures  for  FDA's  handling  of  these 
petitions,  which  FDA  is  proposing  to 
codify. 

As  discussed  below  in  section  IV, 
FDA  intends  to  list  any  approved 
synonyms  in  the  regulation  defining  the 
underlying  nutrient  content  claim.  The 
regulations  vnll  be  updated  in  the 
annual  issuance  of  the  CFR.  On  the 
other  hand,  because  brand  name 
approvals  apply  to  individual  firms,  the 
agency  intends  to  retain  a  separate, 
publicly  available  list  of  approved 
implied  nutrient  content  claims  that  may 
be  made  as  part  of  a  brand  name. 

The  agency  is  proposing  in 
§  101.13(o)(7)  to  recognize  approved 
implied  claims  made  as  part  of  a  brand 
name  (e.g.,  "healthy")  as  exceptions  to 
the  general  requirement  in  §  101.13(b) 
that  terms  used  in  a  nutrient  content 
claim  be  defmed  by  regulation. 

III.  Definitioa  of  Terms 

A.  General  Approach 

1.  Use  of  Reference  Daily  Intakes  and 
Daily  Reference  Values  in  Formulating 
Definitions 

In  a  proposed  rule  related  to  nutrition 
labeling  (55  FR  29478,  July  19, 1990),  FDA 
updated  and  revised  the  U.S.  RDAs  used 
in  food  labeling  and  proposed  to  replace 
the  term  "U.S.  RDA"  with  "RDI."  In  the 
same  proposal,  the  agency  also 
introduced  the  term  "DRV"  and 


proposed  DRVs  for  eight  food 
components.  The  proposed  DRVs  for 
total  fat,  saturated  fatty  acids, 
unsaturated  fatty  acids,  carbohydrates, 
and  fiber  are  based  upon  a  diet  of  2,350 
calories,  which  is  the  population- 
adjusted  mean  of  the  recommended 
energy  allowance  for  persons  4  or  more 
years  of  age,  as  calculated  based  on  the 
10th  edition  of  the  "Recommended 
Dietary  Allowances"  (Ref.  4).  The  DRVs 
for  sodium,  potassium,  and  cholesterol 
are,  however,  independent  of  calorics. 
Throughout  this  notice,  the  term 
"calories"  is  used  instead  of  the  more 
precise  term  "kilocalories^'  because  of 
consumer  familiarity  with  the  former 
term. 

With  the  exceptions  of  the  term 
"sugars  free"  and  terms  related  to 
caloric  levels  in  foods,  the  agency  has 
limited  the  proposed  definitions  to 
nutrients  for  which  there  are  proposed 
DRVs  or  RDIs.  This  approach  has  the 
advantage  of  linking  nutrient  content 
claims  to  established  reference  values, 
thereby  providing  a  consistent  and 
quantitative  basis  for  defining  terms. 
Additionally,  because  these  reference 
values  were  determined  using 
established  scientific  reports,  such  as 
the  "Recommended  Dietary 
Allowances"  (Ref  4)  as  well  as 
recognized  consensus  reports  and 
dietary  recommendations  such  as  the 
"Surgeon  General's  Report  on  Nutrition 
and  Health"  (Ref.  2),  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  report  (Ref.  3),  and 
"Dietary  Guidelines  for  Americans" 
(Ref  1),  claims  are  limited  to  essential 
nutrients  and  nutrients  of  public  health 
significance. 

2.  Criteria  for  Definitions  of  Terms 

a.  Serving  size  to  evaluate  nutrient 
content  claims.  FDA  proposed 
standardized  serving  sizes  for  categories 
of  foods  in  a  proposed  rule  (55  FR  29517, 
July  19, 1990)  to  assure  reasonable 
serving  sizes  and  to  provide  for 
comparison  among  similar  products. 
FDA  said  that  these  serving  sizes,  if 
adopted,  would  ensure  that  claims,  such 
as  "low  cholesterol,"  were  the  result  of 
the  characteristics  of  the  food  and  not 
manipulation  of  the  serving  size.  The 
agency  stated  that  these  standardized 
serving  sizes  would  help  to  ensure  that 
food  label  claims  are  not  misleading  to 
consumers. 

In  the  1990  serving  size  document, 
FDA  proposed  that  for  any  container 
with  more  than  one  serving,  the 
proposed  standard  serving  size  would 
be  used  to  determine  the 
appropriateness  of  a  nutrient  content 
claim.  For  containers  identified  as  a 
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single-serving  containing  100  percent  or 
less  of  the  standard  serving  size,  the 
agency  proposed  to  evaluate  the  label 
claims  based  on  the  standard  serving 
size.  However,  for  single-serving 
containers  containing  more  than  100 
percent  but  150  percent  or  less  of  the 
standard  serving,  the  agency  proposed 
to  evaluate  the  claim  on  the  basis  of  the 
entire  content  of  the  package. 

A  majority  of  comments  on  FDA's 
proposal  supported  the  proposed  basis 
for  evaluating  the  appropriateness  of  a 
nutrient  content  claim.  However,  many 
food  industry  and  trade  organization 
comments  objected  to  the  proposed 
evaluation  criteria.  Such  comments 
generally  stated  that  the  standard 
serving  size,  not  the  package  content, 
should  be  used  to  evaluate  nutrient 
content  claims  on  all  types  and  sizes  of 
packages.  Manufacturers  pointed  out 
that  under  the  1990  proposal  on  serving 
size,  the  same  food  product  that  could 
be  labeled  as  "low  sodium"  on  the  basis 
of  the  standard  serving  size  might  not 
qualify  for  a  "low  sodium"  claim  when 
packaged  in  a  single-serving  container 
containing  between  100  percent  and  150 
percent  of  the  standard  serving.  For 
example,  an  8  fluid  ounce  (fl  oz) 
container  of  skim  milk  containing  126 
mg  of  sodium  would  meet  the  criteria  for 
a  "low  sodium"  claim,  but  a  10  fl  oz 
container  of  the  same  milk  containing 
158  mg  of  sodium  would  not. 

Because  of  the  complexity  of  the 
issues  with  respect  to  serving  size  and 
the  need  to  obtain  additional  public 
comment  on  the  impact  of  the  1990 
amendments  and  the  lOM  report  (Ref.  5) 
on  this  subject.  FDA  announced  a  public 
meeting  to  discuss  issues  related  to 
serving  size  determination  (56  FR  8084, 
February  28, 1991).  In  the  notice  of  the 
public  meeting,  FDA  asked  for 
comments  about  the  role  that  serving 
size  should  play  in  deflning  nutrient 
content  claims  and  asked  for  data  to 
support  any  views  presented.  The  pubhc 
meeting  was  held  on  April  4, 1991,  and 
provided  opportunity  for  both  oral  and 
written  comments. 

In  comments  for  this  meeting,  a 
manufacturer  suggested  that  FDA 
establish  reference  serving  sizes,  and 
that  both  the  reference  serving  size  and 
the  serving  size  declared  on  the  label  be 
used  to  evaluate  the  compliance  with 
FDA  criteria  for  nutrient  content  claims. 
The  agency  believes  that  this  suggestion 
is  a  reasonable  approach  to  regulating 
the  use  of  nutrient  content  claims  not 
only  on  single-serving  containers  but 
also  on  all  other  products  when  the 
serving  size  declared  on  the  label  differs 
from  the  reference  standard  (e.g., 
products  in  discrete  units  such  as 


muffins).  Therefore,  in  the  agency's 
reproposal  on  serving  sizes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  has  set  forth  reference 
amounts  customarily  consumed  per 
eating  occasion  (reference  amounts)  for 
131  food  product  categories  (§  101.12(b)). 
In  accordance  with  provisions  of  the 
1990  amendments  that  require  label 
serving  sizes  to  be  expressed  in  common 
household  measures,  proposed 
§  101.9(b)(2)  in  the  same  document 
provides  procedures  for  manufacturers 
to  use  in  converting  the  reference 
amounts,  generally  in  metric  measures. 
to  label  serving  sizes  most  appropriate 
for  their  specific  products. 

In  proposed  §  101.12(g)  of  that 
document,  FDA  is  proposing  that,  if  the 
serving  size  declared  on  the  product 
label  differs  from  the  reference  amount 
listed  in  proposed  §  101.12(b),  both  the 
reference  amount  and  the  serving  size 
declared  on  the  product  label  be  used  in 
determining  whether  the  product  meets 
FDA  criteria  for  nutrient  content  claims 
as  set  forth  in  proposed  subpart  D  of 
part  101. 

Consistent  with  proposed  §  101.12(g), 
FDA  is  proposing  for  nutrient  content 
claims  that  all  per  serving  criteria  (e.g..  2 
mg  or  less  per  serving  for  "cholesterol 
free"  claims)  will  apply  to  the  serving 
size  declared  on  the  product  label  and. 
where  the  label  serving  size  and  the 
reference  amount  differ,  to  the  reference 
amount  as  well.  Therefore,  taking  the 
preceding  requirements  and  using  skim 
milk  as  an  example,  the  proposed 
reference  amount  customarily  consumed 
for  all  beverages  is  240  milliliters  which 
is  equivalent  to  8  fl  oz.  When 
considering  an  8  fl  oz  container,  the 
reference  amount  and  the  label  serving 
size  are  the  same.  Eight  fl  oz  of  milk 
contain  126  mg  of  sodium,  and  because 
the  proposed  definition  for  "low 
sodium"  is  140  mg  or  less,  the  container 
could  bear  a  "low  sodium"  claim. 

However,  when  considering  a  10  fl  oz 
container,  the  label  serving  size  is  larger 
than  the  reference  amount.  Ten  fl  oz  of 
skim  milk  contain  158  mg  of  sodium,  an 
amount  exceeding  the  definition  for 
"low  sodium."  Therefore,  while  the 
amount  of  sodium  in  the  reference 
amount  of  skim  milk  is  within  the 
definition,  the  amount  of  sodium  in  the 
labeled  serving  size  is  not.  Hence,  if  this 
proposed  rule  is  adopted,  the  10  fl  oz 
container  could  not  bear  a  "low  sodium" 
claim. 

While  acknowledging  the  different 
treatment  resulting  from  this  approach. 
FDA  tentatively  concludes  that  it  would 
be  misleading  to  allow  claims  based 
only  on  the  reference  amount  since, 
particularly  with  single-serving 


containers,  the  consumer  would  be 
expected  to  consume  the  entire  labeled 
serving  size.  Likewise,  it  would  also  be 
misleading  to  allow  claims  based  only 
on  the  labeled  serving  size.  If  claims 
were  deflned  in  this  way,  manufacturers 
could  manipulate  serving  sizes  so  that 
their  products  could  bear  a  claim. 

In  proposed  subpart  D  of  part  101.  the 
agency  is  speciflcally  providing  that  the 
quantitative  criteria  must  be  met  "per 
label  serving  size  and  per  reference 
amount  customarily  consumed."  Rather 
than  complicating  the  discussions 
concerning  proposed  quantitative 
amounts  in  this  preamble,  however, 
FDA  will  abbreviate  "per  label  serving 
size  and  per  reference  amount 
customarily  consumed"  as  "per 
serving." 

The  agency  had  also  considered  as  an 
alternative  approach,  defining  nutrient 
content  claims  based  solely  on  the 
amount  of  the  nutrient  in  a  specific 
amount  of  food,  such  as  the  amount  of 
nutrient  per  100  g  of  food.  This  approach 
has  the  advantage  of  presenting  a 
nutrient  content  claim  for  a  food  in  a 
way  that  is  more  consistent  with 
labeling  used  internationally,  and  it  may 
allow  consumers  a  method  to  more 
readily  compare  very  dissimilar  foods. 
However.  FDA  does  not  believe  that  this 
approach  alone  is  appropriate  for  the 
initial  definition  of  descriptors.  Foods 
vary  greatly  in  weight  or  density  and  are 
consumed  in  various  amounts  depending 
upon  their  nature  and  use  in  the  diet. 
The  agency  believes  that  content  claims 
for  certain  nutrients,  fat  for  example, 
could  be  misleading  and  not  useful  to 
consumers  when  applied  equally  to  100 
g  of  nuts  and  to  100  g  of  spinach. 
Therefore.  FDA  decided  to  not  propose 
the  amount  of  nutrient  per  specified 
weight  of  food  as  the  primary  basis  for 
evaluating  nutrient  content  claims,  but 
as  discussed  in  the  following  section, 
the  agency  will  consider  a  weight-based 
criterion  to  preclude  claims  attributable 
only  to  small  serving  sizes. 

b.  Need  for  criterion  based  on  a 
designated  weight.  After  reviewing 
comments  received  in  response  to  the 
1989  ANPR^^wwelKs  analyses  of  food 
composition,  FDA  has  t^tatively 
concluded  that  in  some  c^ses^if^ 
additional  criterion  to  thc^^ount  of 
nutrient  per  serving  is  nefeded  to  prevent 
claims  from  being  misleaping.  The  use  of 
a  criterion  based  ona^ssrving  is 
generally  appropriate,  but  for  a  certain 
limited  number  of  foods  with  small 
serving  sizes,  the  use  of  the  serving  size 
criterion  alone  would  allow  claims  on 
foods  that  are  dense  in  a  nutrient  on  a 
per  weight  basis  but  that  have  such 
small  serving  sizes  that  the  food 
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containers,  the  consumer  would  be 
expected  to  consume  the  entire  labeled 
serving  size.  Likewise,  it  would  also  be 
misleading  to  allow  claims  based  only 
on  the  labeled  serving  size.  If  claims 
were  defmed  m  this  way,  manufacturers 
could  manipulate  serving  sizes  so  that 
their  products  could  bear  a  claim. 

In  proposed  subpart  D  of  part  101,  the 
agency  is  specifically  providing  that  the 
quantitative  criteria  must  be  met  "per 
label  serving  size  and  per  reference 
amount  customarily  consumed."  Rather 
than  complicating  the  discussions 
concerning  proposed  quantitative 
amounts  in  this  preamble,  however, 
FDA  will  abbreviate  "per  label  serving 
size  and  per  reference  amount 
customarily  consumed"  as  "per 
serving." 

The  agency  had  also  considered  as  an 
alternative  approach,  defining  nutrient 
content  claims  based  solely  on  the 
amount  of  the  nutrient  in  a  specific 
amount  of  food,  such  as  the  amount  of 
nutrient  per  100  g  of  food.  This  approach 
has  the  advantage  of  presenting  a 
nutrient  content  claim  for  a  food  in  a 
way  that  is  more  consistent  with 
labeling  used  internationally,  and  it  may 
allow  consumers  a  method  to  more 
readily  compare  very  dissimilar  foods. 
However,  FDA  does  not  believe  that  this 
approach  alone  is  appropriate  for  the 
initial  definition  of  descriptors.  Foods 
vary  greatly  in  weight  or  density  and  are 
consumed  in  various  amounts  depending 
upon  their  nature  and  use  in  the  diet. 
The  agency  believes  that  content  claims 
for  certain  nutrients,  fat  for  example, 
could  be  misleading  and  not  useful  to 
consumers  when  applied  equally  to  100 
g  of  nuts  and  to  100  g  of  spinach. 
Therefore,  FDA  decided  to  not  propose 
the  amount  of  nutrient  per  specified 
weight  of  food  as  the  primary  basis  for 
evaluating  nutrient  content  claims,  but 
as  discussed  in  the  following  section, 
the  agency  will  consider  a  weight-based 
criterion  to  preclude  claims  attributable 
only  to  small  serving  sizes. 

b.  Need  for  criterion  based  on  a 
designated  weight.  After  reviewing 
comments  received  in  response  to  the 
1989  ANPR^i-as'welf^s  analyses  of  food 
composition,  FDA  has  t^tatively 
concluded  that  in  some  cises^tf"^ 
additional  criterion  to  th^^ount  of 
nutrient  per  serving  is  nefeded  to  prevent 
claims  from  being  misleading.  The  use  of 
a  criterion  based  on  a^ssrving  is 
generally  appropriate,  but  for  a  certain 
limited  number  of  foods  with  small 
serving  sizes,  the  use  of  the  serving  size 
criterion  alone  would  allow  claims  on 
foods  that  are  dense  in  a  nutrient  on  a 
per  weight  basis  but  that  have  such 
small  serving  sizes  that  the  food 


qualifies  for  a  content  claim.  For 
example,  butter  and  some  margarines 
contain  110-140  mg  sodium  per  serving 
but  contain  as  much  as  900  mg  per  100  g 
of  food.  The  agency  considers  this 
situation  to  be  problematic  because 
some  of  these  foods  may  be  consumed 
frequently  during  the  day  and,  thus, 
ultimately  make  significant 
contributions  to  the  diet  despite  their 
purporting  to  be  limited  in  a  particular 
nutrient.  Furthermore,  such  claims  may 
be  counterproductive  relative  to 
educating  consumers  about  the  nutrient 
quality  of  foods. 

The  use  of  an  additional  criterion 
based  on  the  amount  of  a  nutrient  per 
specified  weight  of  food  is  consistent 
with  FDA  practice.  As  provided  in 
current  §  105.66(c),  the  agency  has  used 
an  additional  criterion  based  on  a 
designated  weight  of  food  (i.e..  1  g)  for 
the  term  "low  calorie."  Recent  analyses 
of  available  information  on  composition 
(modification  of  USDA's  Nutrient  Data 
Base,  Standard  Reference  Release  9 
(Ref.  6))  conducted  by  FDA  indicate  that 
for  nutrients  other  than  calories,  there 
are  foods  that  would  meet  a  "low" 
criterion  for  amount  per  serving  but  still, 
on  a  weight  basis,  contain  a  substantial 
amount  of  the  nutrient  (Ref.  7).  For 
example,  assuming  the  use  of  a 
definition  of  "low  fat"  as  less  than  or 
equal  to  3  g  per  serving,  a  dessert 
topping  that  contains  approximately  2  g 
of  fat  per  serving  would  meet  the 
definition  of  "low  fat,"  but  contains  as 
much  as  25  g  of  fat  per  100  g  of  food. 

Therefore,  the  agency  is  proposing  to 
require  that  the  definition  of  certain 
descriptors  include  an  additional 
criterion  based  on  the  amount  of 
nutrient  per  specified  weight  of  food, 
specifically  per  100  g  of  food.  (For  an 
instance  in  which  the  agency  is  not 
proposing  to  use  this  criterion,  see  the 
discussion  of  "low  saturated  fat"  in  the 
companion  document  on  fat,  saturated 
fat,  and  cholesterol  claims.)  while  the 
agency  has  tentatively  concluded  that  a 
weight-based  criterion  is  not  an 
appropriate  criterion  when  used  alone, 
in  conjunction  with  the  per  serving 
criterion  it  helps  to  preclude  the 
possibility  of  misleading  claims 
attributable  to  small  serving  sizes  alone. 

Despite  the  agency's  previous 
proposal  to  require  an  additional 
criterion  based  on  percent  dry  weight 
for  terms  related  to  fat  descriptors  (55 
FR  29456).  FDA  is  not  proposing  to 
include  percent  dry  weight  as  an 
additional  criterion  for  any  descriptor. 
Comments  received  by  the  agency  in 
response  to  the  1989  ANPRM,  at  the 
public  hearings  on  the  ANPRM,  and  in 
response  to  the  tentative  final  rule  on 


cholesterol  descriptors  have  persuaded 
FDA  that  the  use  of  percent  dry  weight 
as  an  additional  criterion  would  prevent 
the  use  of  certain  descriptors  (e.g.,  "low 
fat")  on  foods  such  as  salad  dressings 
modified  to  be  low  in  fat  as  well  as  on 
certain  vegetables  that  surpass  the 
criterion  established  using  percent  dry 
weight  because  of  high  water  content. 
For  instance,  a  radish  contains  0.5  g  of 
fat  per  serving  and  0.5  g  of  fat  per  100  g 
of  food  (Ref  7).  However,  on  the  basis  of 
percent  dry  weight  it  contains  10  g  per 
100  g  of  dry  matter  (Ref  8).  The  agency, 
therefore,  is  not  proposing  to  include  a 
percent  dry  weight  criterion  in  the 
definition  of  any  nutrient  content  claim. 

c.  Additional  criteria.  FDA  also  is 
proposing  to  include  additional  elements 
in  the  definitions  of  certain  specific 
claims  in  response  to  section  403 
(r)(2)(A)  of  the  act  For  instance,  the 
agency  is  proposing  in  the  companion 
document  on  fat,  saturated  fat,  and 
cholesterol  descriptors  to  limit 
cholesterol  content  claims  based  on  the 
amount  of  saturated  fat  present  in  the 
food  (e.g..  proposed  §  101.62(d)(l)(i)(8)). 
These  additional  criteria  will  be 
discussed  in  conjunction  with  the 
individual  claims. 

3.  Need  for  Consistency  of  Terms  and 
Limited  Number  of  Terms 

In  reviewing  the  requirements  of  the 
1990  amendments,  the  agency  has  given 
considerable  attention  to  the  apparent 
need  to  develop  a  system  of  nutrient 
content  claims  that:  (1)  Is  consistent  in 
definitions,  (2)  is  in  keeping  with  public 
health  goals,  (3)  can  be  used  by 
consumers  to  implement  dietary 
recommendations.  Over  the  years,  FDA 
has  stressed  the  importance  of 
consistent  definitions  and  descriptive 
terms  as  a  necessary  requirement  for 
effective  education  and  for  preventing 
misleading  labeling  (Ref  9).  The 
definition  of  more  terms  than  is 
necessary  to  convey  the  qualities  or 
characteristics  of  a  food  relative  to 
dietary  recommendations  has  the 
potential  to  increase  the  difficulty  of 
educating  the  public  about  the  meaning 
and  interpretation  of  nutrient  content 
claims  and  could  result  in  food  labels 
that  are  needlessly  confusing  to 
consumers.  An  approach  that  limits  the 
number  of  defined  terms  is  consistent 
with  that  advocated  by  a  report  of  the 
Committee  on  the  Nutritional  Aspects  of 
Food  Standards,  International  Union  of 
Nutritional  Sciences  (lUNS)  (Ref  10), 
which  stated  that  caution  should  be 
exercised  to  constrain  the  number  of 
descriptors  that  are  considered 
desirable.  The  lUNS  Committee 
questioned  the  wisdom  of  more  detailed 
descriptors  because  of  the  difficulties  of 


consumer  understanding  of  a  plethora  of 
such  terms. 

Additionally,  as  suggested  by  the  lOM 
report  on  nutrition  labeling  (Ref  5),  the 
use  of  consistent  and  targeted  content 
claims  increases  consumers'  confidence 
in  the  validity  of  the  claim.  Consumer 
discussions  that  occurred  as  part  of 
focus  group  activities  recently 
conducted  by  the  agency  (Ref  11) 
revealed  that  the  current  plethora  of 
terms  has  caused  consumers  to  conclude 
that  nutrient  content  claims  are  not  so 
much  targeted  claims  intended  to  be 
used  in  selecting  foods  to  meet  dietary 
recommendations  as  they  are  merely 
marketing  techniques  used  by  the 
manufacturer  to  get  the  consumer's 
attention  and  to  sell  a  product.  In  these 
discussions,  consumers  stated  that  the 
frequent  use  and  the  number  of  terms 
currently  appearing  on  food  labels  can 
result  in  "overload"  and  cause  them  to 
be  skeptical  of  the  validity  of  the 
statement. 

Alternatively,  some  have  argued  that 
flexibility  in  the  use  of  terms  facilitates 
consumer  understanding  by  attracting 
attention  to  the  message  being 
delivered.  In  addition,  this  argument 
suggests  that  more  defined  terms  or 
flexibility  to  use  various  terms  to  convey 
nutritional  information  encourages 
competition  among  products  and  fosters 
nutritional  improvements  in  products. 
The  agency  solicits  comment  on  how  it 
can  balance  those  goals  of  consumer 
understanding  and  competition. 

4.  Synonyms 

As  discussed  above,  section 
403(r)(2)(A)(i)  of  the  act  states  that  a 
nutrient  content  claim  must  be  defined 
by  regulation.  In  addition,  section 
3(b)(l)(A)(ix)  of  the  1990  amendments 
provides  that  those  regulations  miay 
include  similar  terms  commonly 
understood  to  have  the  same  meaning. 
Although  the  agency  does  not  have  a 
comprehensive  list  of  such  terms  that 
are  actually  in  use,  some  synonymous 
terms  have  been  suggested.  Some  have 
argued  that  the  use  of  these  terms 
defined  by  other  label  information,  will 
be  useful  to  industry  as  well  as 
consumers. 

In  a  letter  of  May  10, 1991  (Ref  12), 
the  Grocery  Manufacturers  of  America, 
Inc.  (GMA)  submitted  a  list  of  synonyms 
that  it  considered  to  be  illustrative  of  the 
type  of  synonyms  that  could  be  used. 
The  GMA  list  is  set  forth  below  for 
comment. 

No 

free 

meaningless 

never  a (bit.  trsce.  etc.) 
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none 

not  a         (bit.  trace,  etc.) 

not  any 

zero 

Verv  Low 

dab 

pinch 

dash 

■lighl 

hardly  any 

smidgen 

inconsequential 

tinge 

insisniricant 

tiny 

meager 

touch 

minimum 

trifling 

negligible 

trivial 

next  to  nothing 

very  little 

Low 

few 

short 

little 

small 

Significant 

added 

goodness 

consequential 

important 

enhanced 

meaningful 

enriched 

sizeable 

fortified 

source 

good  source 

supplemental 

High 

intense 

major 

loaded 

rich 

lots 

- 

Very  High 

chief 

predominant 

excellent 

preeminent 

fantastic 

super 

finest 

superior 

great 

terrific 

outstanding 

On  the  other  hand,  as  stated  above, 
the  lOM  has  raised  concerns  that  the 
proliferation  of  synonymous  terms  on 
food  labels  will  be  confusing  to 
consumers  who  may  believe  that  there 
are  differences  among  the  terms. 
Accordingly,  and  because  of  agency 
resource  constraints  and  the  strict 
timeframes  under  which  this  rulemaking 
is  being  issued,  FDA  is  only  providing 
for  similar  terms  for  those  descriptors 
that  refer  to  absolute  values  such  as 
"free"  in  these  regulations.  However,  if 
information  submitted  in  comments 
substantiates  that  authorizing  a  number 
of  synonyms  will  be  useful  and  not 
misleading,  FDA  will  include  a  range  of 
synonymous  terms  in  the  final 
regulations.  In  addition,  petitions 
requesting  permission  to  use  specific 
synonymous  terms  may  be  submitted 
after  the  procedural  regulations 
proposed  in  this  document  become 
effective. 

B.  Terms  Describing  the  Level  of  a 
Nutrient 

1.  "Free"      ' 

a.  Backaround.  Nutrient  content 
claims,  that  a  nutrient  is  absent  from  a 
food,  have  historically  been  considered 
to  have  the  most  relevance  for  persons 
on  strict  therapeutic  diets.  The  agency  is 
of  the  opinion  that  the  inclusion  of  such 
foods  as  part  of  a  total  daily  diet  would 


be  useful  to  consumers  attempting  to 
limit  their  intake  of  certain  nutrients  in 
accordance  with  dietary 
recommendations.  Furthermore.  FDA 
believes  that  the  ability  to  make  claims 
describing  a  product  as  "free"  of  a 
particular  nutrient  would  provide  an 
incentive  to  manufacturers  to  make 
available  alternative  foods  that  will  be 
helpful  in  meeting  dietary 
recommendations.  Finally,  under  section 
3(b)(l)(A)(l)  of  the  1990  amendments, 
FDA  is  required  to  define  the  term 
"free,"  unless  it  finds  that  use  of  the 
term  would  be  misleading. 

The  comments  that  FDA  has  received 
in  response  to  the  proposals  that  it  has 
issued  over  the  years  to  define  the  term 
"free."  as  well  as  in  response  to  the  1989 
ANPRM,  have  generally  supported  the 
use  of  this  term  in  nutrient  content 
claims.  The  lOM  report  on  nutrition 
labeling,  while  not  recommending  a 
specific  definition  for  this  term, 
discussed  its  meaning  in  the  overall 
context  of  nutrition  labeling  efforts  and 
did  not  recommend  against  its  inclusion 
as  a  nutrient  content  claim  (Ref.  5].  The 
lUNS  Committee  suggested  that  the  term 
"free"  was  useful,  and  that  the  definition 
should  be  based  on  assuring  the  public 
that  the  food  contributes  truly 
insignificant  amounts  of  the  component 
to  the  diet  (Ref.  10).  Internationally, 
several  countries  including  Canada  have 
established  definitions  for  nutrient  free 
claims,  including  claims  for  calories  and 
sodium. 

The  agency  is  therefore  proposing  to 
define  "free"  for  the  following  nutrients: 
total  fat.  cholesterol,  sodium,  sugars, 
and  calories.  FDA  is  proposing 
definitions  for  "free"  for  these  nutrients 
because  limiting  the  amounts  of  these 
nutrients  in  the  diets  of  many 
individuals  is  of  public  health 
importance  (Refs.  2  and  3).  The  terms 
"fat  free"  and  "cholesterol  free"  are 
defined  in  the  companion  proposal 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

b.  Statutory  /imitations  on 
circumstances  in  which  an  absence 
("free")  claims  may  be  made.  For  a  food 
to  be  labeled  as  a  [nutrient]  free 
[product],  under  section 
403(r)(2)(A}(ii](I)  of  the  act.  the  nutrient 
must  usually  be  present  in  the  food  or  in 
a  food  that  substitutes,  as  that  term  is 
defined  by  the  Secretary  (and  by 
delegation.  FDA),  for  the  food.  Under 
this  provision,  an  appropriate  absence 
claim  would  be  "sodium  free  Italian 
bread"  because  Italian  bread  usually 
contains  salt.  In  addition,  beaten,  frozen 
whole  egg  substitutes  can  be  labeled  as 
"cholesterol  free."  Although  these 
products  inherently  contain  no 


cholesterol,  they  have  been  formulated 
for  use  in  cooking  as  a  substitute  for 
beaten  whole  eggs,  which  do  contain 
cholesterol. 

FDA  recognizes,  however,  that  there 
may  be  some  confusion  as  to  the 
circumstances  in  which  one  food  mav  be 
considered  to  substitute  for  another 
food.  Therefore,  in  §  101.13(d),  FDA  is 
proposing  to  define  when  one  food  may 
be  considered  to  substitute  for  another. 

FDA  is  proposing  that  a  substitute 
food  is  one  that  is  used  interchangeably 
with  another  food  that  it  resembles  in  its 
physical  characteristics  (e.g.. 
organoleptic  properties  and  physical 
attributes)  and  in  its  performance 
characteristics  (functional  properties 
such  as  cooking  and  shelf  life).  Although 
FDA  recognizes  that  substitute  foods, 
such  as  substitutes  for  beaten  whole 
eggs,  may  not  be  identical  to  the  food  for 
which  they  are  a  substitute,  it  believes 
that  they  should  bear  a  substantial 
resemblance  to  that  food  and  be  able  to 
be  used  like  that  food.  (Substitutes  for 
beaten  whole  eggs  resemble  beaten 
whole  eggs  and  can  be  used  in  cooking 
like  beaten  eggs.)  To  the  extent  that  a 
substitute  food  does  not  have  the 
characteristics  of  the  food  for  which  it 
substitutes,  FDA  believes  that  that 
difference  must  be  declared  on  the  label 
or  in  the  labeling  of  the  substitute  food, 
adjacent  to  the  most  prominent  claim  as 
defined  in  §  101.13(j)(2)(ii).  FDA  is 
proposing  to  require  that  this 
declaration  be  made  in  proposed 
§  101.13(d)(1). 

For  example,  some  foods  with  altered 
fat  content  cannot  be  used  in  cooking. 
The  disclaimer  would,  therefore,  state, 
adjacent  to  the  most  prominent  claim. 
"Not  for  use  in  cooking."  The  agency 
tentatively  concludes  that  information 
about  such  a  difference  is  material 
under  section  201(n)  of  the  act  because 
it  bears  on  the  consequences  that  may 
result  from  the  use  of  the  food,  and  that 
the  substitute  would  be  misbranded 
under  section  403(a)  of  the  act  if  the 
difference  is  not  declared.  To  ensure 
that  the  disclaimer  is  presented  with 
appropriate  prominence,  the  agency  is 
proposing  in  §  101.13(d)(2)  that  it  be  in 
easily  legible  print  or  type,  no  less  than 
one  half  the  size  of  the  descriptive  term 
(see  section  II.C.  above). 

In  addition,  the  substitute  food  should 
not  be  nutritionally  inferior,  as  defined 
in  §  101.3(e)(4).  to  the  food  for  which  it 
substitutes.  However,  some  foods,  to 
meet  the  definition  of  the  descriptive 
term  for  a  particular  nutrient,  may  be 
nutritionally  inferior.  Under  §  101.3(e), 
these  foods  must  be  labeled  as 
"imitation"  foods.  FDA  believes  that 
identifying  imitation  foods  that  meet  the 
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ng  to  cholesterol,  they  have  been  formulated 

ients  in  for  use  in  cooking  as  a  substitute  for 
beaten  whole  eggs,  which  do  contain 
cholesterol. 

FDA  recognizes,  however,  that  there 
may  be  some  confusion  as  to  the 
circumstances  in  which  one  food  may  be 
considered  to  substitute  for  another 
food.  Therefore,  in  §  101.13(d),  FDA  is 
proposing  to  define  when  one  food  may 
be  considered  to  substitute  for  another. 

FDA  is  proposing  that  a  substitute 
food  is  one  that  is  used  interchangeably 
with  another  food  that  it  resembles  in  its 
physical  characteristics  (e.g., 
organoleptic  properties  and  physical 
attributes)  and  in  its  performance 
characteristics  (functional  properties 
such  as  cooking  and  shelf  life).  Although 
FDA  recognizes  that  substitute  foods, 
such  as  substitutes  for  beaten  whole 
eggs,  may  not  be  identical  to  the  food  for 
which  they  are  a  substitute,  it  believes 
that  they  should  bear  a  substantial 
resemblance  to  that  food  and  be  able  to 
be  used  like  that  food.  (Substitutes  for 
beaten  whole  eggs  resemble  beaten 
whole  eggs  and  can  be  used  in  cooking 
like  beaten  eggs.)  To  the  extent  that  a 
substitute  food  does  not  have  the 
characteristics  of  the  food  for  which  it 
substitutes,  FDA  believes  that  that 
difference  must  be  declared  on  the  label 
or  in  the  labeling  of  the  substitute  food, 
adjacent  to  the  most  prominent  claim  as 
defined  in  §  101.13(j)(2)(ii).  FDA  is 
proposing  to  require  that  this 
declaration  be  made  in  proposed 
§  101.13(d)(1). 

For  example,  some  foods  with  altered 
fat  content  cannot  be  used  in  cooking. 
The  disclaimer  would,  therefore,  state, 
adjacent  to  the  most  prominent  claim, 
"Not  for  use  in  cooking."  The  agency 
tentatively  concludes  that  information 
about  such  a  difference  is  material 
under  section  201(n)  of  the  act  because 
it  bears  on  the  consequences  that  may 
result  from  the  use  of  the  food,  and  that 
the  substitute  would  be  misbranded 
under  section  403(a)  of  the  act  if  the 
difference  is  not  declared.  To  ensure 
that  the  disclaimer  is  presented  with 
appropriate  prominence,  the  agency  is 
proposing  in  §  101.13(d)(2)  that  it  be  in 
easily  legible  print  or  type,  no  less  than 
one  half  the  size  of  the  descriptive  term 
(see  section  II.C.  above). 

In  addition,  the  substitute  food  should 
not  be  nutritionally  inferior,  as  defined 
in  §  101.3(e)(4),  to  the  food  for  which  it 
substitutes.  However,  some  foods,  to 
meet  the  definition  of  the  descriptive 
term  for  a  particular  nutrient,  may  be 
nutritionally  inferior.  Under  §  101.3(e), 
these  foods  must  be  labeled  as 
"imitation"  foods.  FDA  believes  that 
identifying  imitation  foods  that  meet  the 
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descriptor  definition  may  provide  a 
benefit  to  the  consumer,  even  though 
they  are  nutri'^^nally  inferior.  Therefore. 
FDA  tentatively  concludes  that  such 
foods  should  be  allowed  to  bear  the 
appropriate  nutrient  content  claim  as 
long  as  they  are  appropriately  labeled. 

Section  403(r)(2)(A)(ii)(II)  of  the  act 
states  that  absence  (i.e.,  "free")  claims 
may  be  made  for  foods  if  FDA  allows 
such  claims  based  on  a  finding  that  the 
claim  would  assist  consumers  in 
maintaining  healthy  diets,  and  the  claim 
discloses  that  the  nutrient  is  not  usually 
present  in  the  food. 

FDA  believes  that  highlighting  that  a 
food  is  free  of  a  nutrient  can  help 
consumers  maintain  healthy  dietary 
practices  whether  the  food  is  inherently 
free  of  that  nutrient  or  is  processed  to  be 
that  way.  Furthermore,  FDA  surveys 
have  shown  that  consumers  want 
nutrient  content  claims  and  use  them  in 
making  food  selections,  and  that  many 
respondents  reported  difficulty  in 
understanding  the  quantitative 
information  presented  in  nutrition 
labeling  (Ref.  13).  In  addition, 
descriptive  terms  that  highlight  positive 
nutritional  attributes  (such  as  "fat  free") 
help  to  educate  consumers  on  the 
intrinsic  properties  of  foods  (Refs.  14 
and  15).  FDA  believes  that  the 
definitions  in  this  proposed  rule  respond 
to  consumers'  needs.  Therefore.  FDA 
has  tentatively  concluded  that  it  is  not 
necessary  to  limit  absence  or  "free" 
claims  to  foods  in  which  the  nutrient  is 
usually  present  or  that  substitute  for 
foods  that  usually  contain  the  nutrient. 

However,  the  unqualified  use  of  the 
term  "free"  on  foods  that. are  inherently 
free  of  a  nutrient  can  be  misleading 
because  such  terminology  would  imply 
that  the  food  has  been  altered  or 
specially  processed  or  formulated  to 
reduce  the  nutrient  as  compared  to  other 
foods  of  the  same  type.  Accordingly. 
FDA  is  proposing  for  calories  in 
§  101.60(b)(l)(ii)  and  for  sodium  in 
i  101.6C(b)(lj(ii)  to  require  that  if  a  food 
is  free  of  a  nutrient  without  the  benefit 
of  speciji  processing,  alteration, 
formulation,  or  reformulation  to  lower 
the  content  of  the  nutrient,  the  relevant 
claim  must  refer  to  all  foods  of  that  type 
and  not  merely  to  the  particular  brand  to 
which  the  labeling  is  attached.  The 
agency  is  proposing  a  similar 
requirement  for  foods  that  are  inherently 
fat  or  cholesterol  free  in  the  companion 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register.  For 
example,  many  fruits  and  vegetables 
would  meet  the  definition  for  the  term 
"fat  free."  If  the  agency  adopts  its 
proposed  approach,  a  "fat  free"  claim  on 
broccoli  would  have  to  be  made  as 


"broccoli,  a  fat-free  food."  FDA  is 
proposing  a  similar  rule  if  a  food  is 
inherently  "low"  in  a  nutrient. 

This  requirement  is  consistent  with 
the  general  policy  on  nutrient  content 
claims  set  forth  in  current  §  105.66(c)(2) 
for  low  calorie  foods,  with  that  on  "free" 
and  "low"  claims  discussed  in  the 
preamble  to  the  final  rule  on  sodium 
claims  (49  FR  15510  at  15517),  and  with 
that  proposed  in  §  101.25  (a){2)(i)  and 
(a)(2](ii)  of  the  tentative  final  rule  for 
both  "free"  and  "low"  cholesterol  claims 
(55  FR  29456).  The  agency  believes  that 
this  requirement  is  necessary  to  prevent 
the  consumer  from  being  misled  by  an 
implication  that  a  particular  food  has 
been  altered  to  lower  its  fat  content,  for 
example,  when  in  fact,  all  foods  of  that 
type  are  naturally  free  of.  or  low  in,  fat. 
Therefore,  it  is  proposing  such  a 
requirement  in  S  101.13(e)(2). 
Conversely,  FDA  is  providing  in 
proposed  S  101.13(e)(1)  that  if  a  food  has 
been  specifically  processed,  altered, 
formulated,  or  reformulated  to  remove 
the  nutrient  from  the  food,  it  may  reflect 
this  fact  by  using  the  terms  "free"  or 
"low."  as  appropriate,  before  the  name 
of  the  food. 

FDA  is  aware  that  the  effect  of 
proposed  §  101.13(e)(2)  will  be  to  allow 
to  allow  "free"  or  "low"  claims  on  foods 
that  do  not  usually  contain,  or  are 
usually  low  in.  the  nutrient  (e.g..  "Brand 
A  soft  drink,  a  fat-free  food").  However, 
for  the  reasons  stated  above,  the  agency 
believes  that  this  course  is  the 
appropriate  one.  FDA  specifically 
requests  comments  on  this  aspect  of  its 
proposal. 

c.  How  definitions  of  "free"  for 
nutrients  were  derived.  In  arriving  at  the 
proposed  definitions  for  "free."  the 
agency  chose  the  level  of  the  nutrient 
that  is  at  or  near  the  reliable  limit  of 
detection  for  the  nutrient  in  food  and 
that  is  dietetically  trivial  or 
physiologically  inconsequential.  This 
approach  is  consistent  with  that  used  by 
the  agency  in  the  past  for  defining 
"free."  FDA  established  a  policy  of 
using  "free"  as  a  descriptor  of 
physiologically  insignificant  components 
when  it  adopted  the  regulation  for 
sodium  descriptors  (49  FR  15510.  April 
18. 1984).  This  approach  is  also 
consistent  with  the  comments  and 
recommendations  submitted  to  the 
agency  in  response  to  the  1989  ANPRM. 

The  claim  "[nutrient]  free"  is  a 
representation  that  the  food  does  not 
contain  the  nutrient.  The  agency 
believes  that  this  representation  can  be 
made  in  good  faith  if  the  food  inherently 
contains  very  small  amounts  of  the 
nutrient  because  the  amount  present  is 
physiologically  insignificant.  Such  a 


representation  cannot  be  made  in  good 
faith,  however,  if  the  manufacturer 
intentionally  adds  the  nutrient  to  the 
food  as  an  ingredient.  In  such 
circumstances,  even  though  the  nutrient 
might  not  be  of  dietary  consequence.  It 
is  obvious  when  reading  the  ingredient 
statement  that  it  has  been  added.  The 
agency  has  received  comments, 
including  a  letter  from  the  state  attorney 
general  from  Minnesota,  writing  on 
behalf  of  eight  other  state  attorneys 
general,  expressing  the  view  that  such 
labeling  is  misleading  to  consumers  (Ref. 
16).  Thus.  FDA  tentatively  concludes 
that  representing  the  food  as  free  of  the 
nutrient  when  the  nutrient  is 
intentionally  added,  even  at  very  small 
amounts,  would  cause  confusion  and  be 
false  and  misleading  under  sections 
201(n)  and  403(a)  of  the  act.  To  reflect 
this  tentative  conclusion,  the  agency  is 
proposing  to  add  an  additional 
ingredient-based  criterion  to  definitions 
for  "free"  for  sugar  and  sodium,  as 
discussed  below  and  for  fat.  as 
discussed  in  the  companion  document 
on  fat.  saturated  fat.  and  cholesterol  that 
a  product  may  not  be  labeled  as  free  of 
a  nutrient  if  that  nutrient  is  added  as  an 
ingredient.  However,  some  have 
suggested  that  this  distinction  creates  a 
discrepancy  between  naturally 
occurring  "insignificant"  amounts  and 
those  that  are  added. 

As  an  alternative  approach,  it  would 
be  possible  to  allow  "free"  claims  even 
though  the  nutrient  is  added,  if  the  label 
includes  a  disclosure  statement  in 
association  with  the  claim 
acknowledging  the  addition  of  the 
nutrient.  In  order  for  the  claim  to  be  not 
misleading,  such  a  disclosure  statement 
would  need  to  be  prominent  and 
immediately  adjacent  to  the  claim  each 
time  it  is  made.  Such  a  disclosure  might 
state.  "An  insignificant  amount  of  fat 
has  been  added  to  this  product  as  an 
ingredient."  This  approach  was 
suggested  by  the  Minnesota  Attorney 
General,  as  an  alternative  if  FDA 
determined  that  it  was  not  feasible  to 
prohibit  nutrient  free  claims  on  products 
that  contained  a  very  small  amount  of  a 
nutrient  added  as  an  ingredient  (Ref.  16). 
The  agency  solicits  comments  on 
whether  nutrient  free  claims  should  be 
allowed  on  products  that  contain  a  very 
small  amount  of  the  nutrient  as  an 
ingredient  if  such  products  provide  an 
appropriate  disclosure  statement  and.  if 
so,  what  such  a  disclosure  statement 
should  be. 

The  agency  points  out  that,  although  a 
product  would  not  be  allowed  to  call 
itself  "free"  of  a  nutrient  if  a 
manufacturer  intentionally  added  the 
nutrient  to  the  food  as  an  ingredient. 
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under  the  regulations  as  proposed,  the 
label  could  make  other  positive,  true, 
nonmisleading  statements  about  the 
product  such  as  how  little  of  the  nutrient 
is  actually  in  the  product.  For  example, 
if  a  manufacturer  found  that  it  was 
necessary  to  add  a  very  small  amount  of 
fat  to  a  product  to  assure  that  the 
product  was  palatable  to  consumers,  the 
lat)el  could  make  a  statement  reflecting 
the  amount  of  fat  in  the  product 
provided  that  that  amount  of  that 
nutrient  could  meet  the  definition  for 
"low  fat."  Such  a  statement  might  be: 
"contains  less  than  Vz  g  of  fat  per 
serving,"  or  if  accurate.  "99  percent  fat 
free."  This  labeling  is  consistent  with 
S  101.13(i)  which  states  that,  in  addition 
to  statements  about  the  percent  of  a 
vitamin  or  mineral  in  a  food  relative  to 
the  RDI.  the  label  or  labeling  of  a 
product  may  contain  a  statement  about 
the  percent  or  amount  of  a  nutrient  that 
implies  that  the  food  is  high  or  low  in  a 
nutrient  if  the  food  actually  meets  the 
definition  for  either  "high"  or  "low"  as 
defined  for  the  nutrient  that  the  label 
addresses. 

In  addition,  the  label  or  labeling  of  a 
product  may  bear  a  variety  of  other 
positive  statements  about  the  product 
such  as  the  product  is  "low."  or  in  the 
case  of  sodium,  "very  low,"  in  the 
nutrient  or  that  the  amount  of  the 
nutrient  in  the  food  is  reduced,  if  that  is 
the  case,  or  that  there  is  less  of  the 
nutrient  in  the  product  than  in  some 
other  product. 

FDA  is  not  proposing  to  include  a 
criterion  that  is  based  on  the  amount  of 
the  nutrient  per  100  g  of  food  for  the 
term  "free."  FDA  considered  the  need  to 
include  this  criterion  and  has  tentatively 
concluded  that  because  the  level  of  each 
nutrient  must  be  so  low  to  qualify  for  a 
"free"  claim  as  to  be  physiologically 
insignificant,  even  frequent  consumption 
of  such  foods  would  not  be  sufficient  to 
have  any  meaningful  affect  on  the 
overall  diet.  For  example,  the  proposed 
definition  for  "sodium  free,"  discussed 
below  is,  an  amount  in  a  food  equal  to 
or  less  than  5  mg  of  sodium  per  serving. 
If  a  "sodium  free"  food  were  consumed 
as  often  as  twenty  times  a  day,  the 
intake  of  sodium  from  "sodium  free" 
foods  would  be  no  more  than  100  mg  of 
sodium,  and  it  would  likely  be  less. 
Given  the  proposed  Daily  Reference 
Value  (DRV)  for  sodium  of  2,400  mg  per 
day.  this  intake  of  sodium  would 
constitute  less  than  5  percent  of  the  DRV 
and  cannot  be  considered  substantial  or 
of  physiological  significance. 

Additionally,  consistent  with  the 
regulations  on  "free"  claims  that  it  has 
issued  (current  21  CFR  101.13(a)(1)). 
FDA  is  proposing  in  the  supplementary 


nutrition  labeling  proposal  that  foods 
meeting  the  criterion  for  "free"  may 
declare  the  nutrient  content  as  "zero"  on 
the  nutrition  label.  Such  a  declaration 
will  prevent  the  confusion  that  would 
result  if  quantitative  declarations  other 
than  zero  were  made  on  foods  bearing 
nutrient-free  claims.  While  some 
comments  have  suggested  that  the  term 
"free"  will  mislead  consumers  into 
believing  that  a  food  so  labeled  is 
completely  without  the  nutrient,  the 
agency  tentatively  concludes  that  no 
harm  will  result  because  the  foods  that 
would  be  eligible  to  be  labeled  with  this 
term  contain  a  trivial  amount  of  the 
nutrient  compared  to  the  total  dietary 
intake  of  the  nutrient  for  any  particular 
individual. 

d.  Synonyms  for  "free".  FDA  is 
proposing  to  allow  the  use  of  the  terms 
"no,"  "zero,"  "trivial  source  of," 
"negligible  source  of."  and  "dietarily 
insignificant  source  of,"  as  synonyms  for 
the  term  "free."  For  example,  a  food  that 
meets  the  criterion  for  "sodium  free" 
could  also  be  labeled  with  the  terms  "no 
sodium"  or  "zero  sodium."  As  discussed 
above,  the  agency  is  concerned  about 
the  prohferation  of  synonymous  terms 
because  of  the  potential  to  confuse  and 
mislead  consumers.  However,  the 
agency  does  not  believe  that  there  is 
potential  for  consumers  to  misinterpret 
the  terms  "no"  or  "zero."  and  therefore 
the  agency  is  proposing  to  provide  for 
the  use  of  these  specific  synonyms.  The 
agency  requests  comments  on  whether 
consumers  commonly  understand  the 
meaning  of  all  these  terms  and  whether 
they  are  synonymous. 

e.  Specific  definitions — i.  "Sodium 
free"  and  terms  related  to  salt.  In  its 
1984  regulation  on  sodium  descriptors 
(21  CFR  101.13).  FDA  defined  a  "sodium 
free"  food  as  one  containing  less  than  5 
mg  of  sodium  per  serving.  FDA 
established  this  definition  to  ensure  that 
a  food  that  met  it  would  contribute  only 
a  trivial  amount  of  sodium  to  the  total 
diet  for  all  individuals  (49  FR  15510). 
Furthermore,  while  the  agency 
recognized  that  it  would  be  almost 
impossible  to  consume  a  diet  consisting 
of  nothing  but  "sodium  free"  foods,  it 
stated  that  availability  of  such  foods 
would  be  helpful  in  balancing  the 
sodium  intake  from  foods  that 
necessarily  contain  larger  amounts  of 
sodium.  According  to  FDA's  196d  Diet 
and  Health  Survey  (Ref.  17).  sodium 
remains  the  most  commonly  mentioned 
component  that  consumers  try  to  avoid 
In  their  diet.  Moreover,  the  recent 
National  Food  Processors  Association 
survey  on  food  labeling  (Ref.  18) 
reported  that  88  percent  of  sho|^r»  felt 


label  information  on  sodium  was  either 
somewhat  or  very  important. 

The  agency  is  proposing  to 
redesignate  existing  §  101.13  (21  CFR 
101.13)  as  §  101.61  and  to  retain  in 
paragraph  (b)(1)  of  that  section,  the 
definition  of  ^'sodium  free,"  as  less  than 
5  mg  of  sodium  per  serving.  The  agency 
believes  that  this  definition  is  consistent 
with  the  concept  of  a  dietetically  trivial 
amount  in  foods  and  is  unaware  of  any 
evidence  that  would  suggest  that  this 
definition  should  be  changed. 

Some  comments  on  the  1989  ANPRM 
suggested  that  an  additional  criterion, 
such  as  5  mg  per  100  g  of  food,  be 
included  in  the  "sodium  free"  definition 
to  avoid  categorizing  foods  as  "sodium 
free"  when  the  serving  size  is  small  and 
consumption  may  be  frequent.  However, 
as  discussed  above.  FDA  is  not 
proposing  a  second  criterion  for  the  use 
with  definitions  for  "sodium  free."  The 
intake  of  foods  containing  less  than  5  mg 
sodium,  even  if  frequent,  is  unlikely  to 
contribute  a  meaningful  amount  of 
sodium  to  the  overall  diet. 

As  mentioned  above,  FDA  believes 
that  the  label  of  a  food  that  bears  a 
"[nutrient)  free"  claim  can  be 
misleading  if  that  nutrient  is  also 
declared  as  an  ingredient  in  the 
ingredient  list.  Most  consumers ' 
recognize  that  salt  is  a  significant  source 
of  sodium  in  foods,  and  the  agency  is 
aware  that  the  terms  "salt"  and 
"sodium"  may  be  used  interchangeably 
by  many  consumers.  Yet  some 
consumers  may  not  have  a  clear 
understanding  of  the  difference  between 
these  two  terms.  These  terms  are  not  the 
same.  Sodium  chloride,  or  common  table 
salt,  contains  almost  40  percent  sodium 
and  is  only  one  of  several  sources  of 
sodium  in  the  diet.  Other  common 
sources  of  sodium  include  baking 
powder  (sodium  aluminum  sulfate), 
monosodium  glutamate,  and  baking 
soda  (sodium  bicarbonate).  There  are 
numerous  other  sodium  compounds 
commonly  used  as  ingredients,  but  their 
use  is  at  such  low  levels  that  they  are 
correctly  perceived  as  not  contributing 
significantly  to  dietary  intake  of  sodium, 
e.g.,  sodium  citrate  and  sodium  bisulfite. 

The  agency  is  proposing  in 
§  101.61(b)(l)(ii)  to  include  in  the 
definition  of  "sodium  free"  that  the  food 
must  not  contain  added  salt  (i.e.,  sodiiun 
chloride)  or  an  added  ingredient  that 
contains  sodium.  This  provision  is  based 
on  the  agency's  view  that,  as  discussed 
above,  consumers  would  be  confused  by 
the  presence  of  a  "sodium  free"  claim  on 
a  food  with,  for  example,  sodium  citrate 
declared  in  the  ingredient  list.  This 
provision  is  consistent  with  proposed 
definitions  for  fat  and  sugar.  While  FDA 
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label  information  on  sodium  was  either 
somewhat  or  very  important. 

The  agency  is  proposing  to 
redesignate  existing  §  101.13  (21  CFR 
101.13)  as  §  101.61  and  to  retain  in 
paragraph  (b)(1)  of  that  section,  the 
definition  of  ^'sodium  free,"  as  less  than 
5  mg  of  sodium  per  serving.  The  agency 
believes  that  this  definition  is  consistent 
with  the  concept  of  a  dietetically  trivial 
amount  in  foods  and  is  unaware  of  any 
evidence  that  would  suggest  that  this 
definition  should  be  changed. 

Some  comments  on  the  1989  ANPRM 
suggested  that  an  additional  criterion, 
such  as  5  mg  per  100  g  of  food,  be 
included  in  the  "sodium  free"  definition 
to  avoid  categorizing  foods  as  "sodium 
free"  when  the  serving  size  is  small  and 
consumption  may  be  frequent.  However, 
as  discussed  above,  FDA  is  not 
proposing  a  second  criterion  for  the  use 
with  definitions  for  "sodium  free."  The 
intake  of  foods  containing  less  than  5  mg 
sodium,  even  if  frequent,  is  unlikely  to 
contribute  a  meaningful  amount  of 
sodium  to  the  overall  diet. 

As  mentioned  above.  FDA  believes 
that  the  label  of  a  food  that  bears  a 
"[nutrient]  free"  claim  can  be 
misleading  if  that  nutrient  is  also 
declared  as  an  ingredient  in  the 
ingredient  list.  Most  consumers ' 
recognize  that  salt  is  a  significant  source 
of  sodium  in  foods,  and  the  agency  is 
aware  that  the  terms  "salt"  and 
"sodium"  may  be  used  interchangeably 
by  many  consumers.  Yet  some 
consumers  may  not  have  a  clear 
understanding  of  the  difference  between 
these  two  terms.  These  terms  are  not  the 
same.  Sodium  chloride,  or  common  table 
salt,  contains  almost  40  percent  sodium 
and  is  only  one  of  several  sources  of 
sodium  in  the  diet.  Other  common 
sources  of  sodium  include  baking 
powder  (sodium  aluminum  sulfate), 
monosodium  glutamate.  and  baking 
soda  (sodium  bicarbonate).  There  are 
numerous  other  sodium  compounds 
commonly  used  as  ingredients,  but  their 
use  is  at  such  low  levels  that  they  are 
correctly  perceived  as  not  contributing 
significantly  to  dietary  intake  of  sodium, 
e.g..  sodium  citrate  and  sodium  bisulfite. 

The  agency  is  proposing  in 
§  101.61(b)(l)(ii)  to  include  in  the 
defmition  of  "sodium  free"  that  the  food 
must  not  contain  added  salt  (i.e.,  sodium 
chloride)  or  an  added  ingredient  that 
contains  sodium.  This  provision  is  based 
on  the  agency's  view  that,  as  discussed 
above,  consumers  would  be  confused  by 
the  presence  of  a  "sodium  free"  claim  on 
a  food  with,  for  example,  sodium  citrate 
declared  in  the  ingredient  list.  This 
provision  is  consistent  with  proposed 
defmitions  for  fat  and  sugar.  While  FDA 
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recognizes  that  the  use  of  trivial 
amounts  of  sodium-containing 
compounds  included  for  flavor  or 
preservation  purposes  is  not  likely  to 
have  a  meaningful  impact  on  the  overall 
sodium  content  of  the  diet,  the  agency  is 
concerned  that  consumers  will  note  the 
presence  of  these  ingredients  in  the 
ingredient  list  and  be  confused  as  to  the 
significance  of  the  "sodium  free"  claim. 
FDA,  however,  specifically  requests 
comments  concerning  the 
appropriateness  of  restricting 
ingredients  in  foods  making  sodium  free 
claims  and  of  the  alternative  approach 
of  allowing  the  claim  in  the  presence  of 
an  appropriate  disclosure  statement. 

In  the  past.  FDA  has  defined  or 
provided  conditions  for  the  use  of  "salt 
free"  and  other  terms  containing  the 
word  "salt"  §  101.13(b)).  so  as  to  prevent 
the  terms  from  being  misleading  to 
consumers.  The  agency  has  said 
elsewhere  in  this  document  that 
statements  about  an  ingredient  that  lead 
one  to  make  an  assumption  about  the 
level  of  a  nutrient  are  implied  nutrient 
content  claims  which  are  not  being 
defined  at  this  time.  Salt  is  an 
ingredient,  and  thus  claims  concerning 
salt  content  could  be  considered  to  be 
implied  nutrient  content  claims. 
However,  FDA  is  tentatively  proposing 
to  retain  the  current  provisions  for  the 
use  of  the  term  "salt"  in  a  somewhat 
modified  form  in  §  101.61(c). 

The  agency  believes  that  because  of 
the  confusion  between  "salt"  and 
"sodium,"  any  food  bearing  the  claim 
"salt  free"  must  meet  the  definition  of 
"sodium  free."  Therefore,  the  agency  is 
proposing  this  requirement  in 
§  101.61(c)(1). 

In  §  101.61(c)(2).  FDA  is  proposing  to 
define  the  terms  "without  added  salt." 
"unsalted,"  and  "no  salt  added,"  which 
are  currently  defined  in  §  101.13(b). 
These  terms  may  be  used  only  if  no  salt 
is  added  to  the  food  during  processing 
but  is  added  to  the  food  for  which  the 
food  that  bears  the  claim  will  substitute 
(e.g.,  peanuts).  In  addition,  in  response 
to  a  comment,  the  agency  is  proposing  to 
require  a  declaration  on  the  food  label 
that  the  food  is  not  sodium  free,  if  that  is 
in  fact  the  case,  to  avoid  misleading 
consumers  when  claims  that  a  food  is 
unsalted  or  contains  no  added  salt  are 
made. 

This  proposed  declaration  is 
consistent  with  current  FDA  regulations 
(21  CFR  105.66)  concerning  the  use  of  the 
term  "sugar  free."  The  concern  that 
consumers  could  interpret  this  term  as 
an  indication  that  a  food  is  low  in 
calories  prompted  the  agency  to  require 
that  any  food  not  low  or  reduced  in 
calories  but  making  a  statement  about 
the  absence  of  sugar  must  bear  a 


statement  that  it  is  not  a  low  calorie  or 
reduced  calorie  food. 

ii.  Sugars  free.  Several  comments 
received  by  the  agency  in  response  to 
the  1989  ANPRiN  and  public  hearings 
suggested  a  need  for  the  agency  to 
define  descriptor  terms  for  the  absence 
of  sugar  or  sugars.  The  ION  report  on 
nutrition  labeling  (Ref.  5)  also 
recommended  that  FDA  define 
descriptor  to  be  used  for  the  sugar 
content  of  foods. 

(a)  Regulatory  history:  "Sugar"  and 
"Sugars".  FDA  has  traditionally  held 
that  the  term  "sugar"  in  an  ingredient 
list  means  "sucrose"  and  does  not 
include  other  sugars.  In  1974,  FDA 
proposed  to  permit  the  term  "sugar"  to 
also  include  invert  sugar  (39  FR  20888). 
The  agency  withdrew  that  proposal  on 
June  21. 1991  (56  FR  28592  at  28607)  and 
at  the  same  time  denied  a  request  to 
allow  the  term  "sugar"  in  the  ingredient 
list  to  include  glucose  and  fructose 
(including  high  fructose  com  syrup). 
"Sugar"  is  defined  in  21  CFR  184.1854 
(53  FR  44870.  November  7, 1988).  That 
regulation  states  that  the  terms 
"sucrose,"  "sugar."  "cane  sugar,"  and 
"beet  sugar"  are  appropriate  names  for 
sucrose.  Therefore,  in  the  ingredient  list, 
the  term  "sugar"  is  limited  to  sucrose. 

FDA  addressed  the  issue  of  the  use  of 
the  terms  "sugar  free,"  "sugarless."  and 
"no  sugar"  in  its  July  19. 1977  findings  of 
fact  and  tentative  order  on  label 
statements  for  special  dietary  foods  (42 
FR  37166).  At  that  time,  the  agency 
stated  that  consumers  may  associate  the 
absence  of  sugar  with  weight  control 
claims  and  with  foods  that  are  low 
calorie  or  that  have  been  altered  to 
reduce  calories  significantly.  The  agency 
concluded  that  any  food  making  a 
statement  about  the  absence  of  sugar 
would  have  to  bear  a  statement  that  the 
food  is  not  low  calorie  or  calorie 
reduced,  unless  the  food  is  a  low  or 
reduced  calorie  food.  The  agency  stated 
that  without  this  disclosure,  some 
consumers  might  think  the  food  was 
offered  for  weight  or  calorie  control. 

Evidence  had  been  introduced  at  the 
public  hearing  on  special  dietary  food 
regulations  to  show  that  the  "sugarless" 
claim  is  useful  to  identify  foods  like 
chewing  gum.  which  is  in  sustained 
contact  with  the  teeth,  in  which  the  use 
of  a  sweetener  other  than  a  fermentable 
or  cariogenic  carbohydrate  may  not 
promote  tooth  decay. 

In  the  final  rule  on  label  statements 
for  special  dietary  foods  published  in 
the  Federal  Register  of  September  22, 
1978  (43  FR  43248).  FDA  required  a 
statement  that  a  food  is  not  low  calorie 
or  calorie  reduced  (unless  it  is  in  fact,  a 
low  or  reduced  calorie  food)  when  a 
"sugar  free,"  "sugarless,"  or  "no  sugar" 


claim  is  made  for  the  food.  The  agency 
also  allowed  for  the  use  of  alternative 
statements,  such  as  "not  for  weight 
control"  and  "useful  only  in  preventing 
tooth  decay."  The  statements  that  the 
food  is  not  low  calorie  or  not  useful  for 
weight  control  were  needed  because  the 
term  "sugar  free"  meant  only  that  the 
food  was  sucrose  free.  A  "sugar  free" 
food  could  contain  other,  fermentable 
carbohydrates. 

More  recently,  in  a  1981  report  in 
entitled  "Task  Group  Report  on 
Nutrition  Labeling  of  Sugars,"  a  special 
task  group  comprised  of  representatives 
from  FDA,  USDA,  and  FTC  developed 
guidelines  for  labeling  of  sugars  in  food 
products  (Ref.  19).  These  guidelines 
were  intended  to  serve  as  the  criteria 
necessary  to  develop  regulations  for 
quantitative  sugars  labeling.  The  tri- 
agency  task  group  concluded  that 
quantitative  label  declarations  for 
sugars  should  be  based  on  the  content 
(by  weight)  of  total  sugars,  both  added 
and  naturally-occurring.  They  defined 
"total  sugars"  as  the  sum  of  all  mono- 
and  oligosaccharides  through  four 
saccharide  units  and  their  derivatives, 
such  as  sugar  alcohols. 

During  the  last  several  years.  FDA  has 
sent  letters  to  food  manufacturers  that 
have  set  forth  agency  policy  on  the  use 
of  the  term  "sugar  free."  In  a  1988 
memorandum  (Ref.  20)  and 
memorandum  of  telephone  conversation 
(Ref.  20a).  the  agency  addressed  the 
question  of  whether  a  "sugar  free"  claim 
would  be  considered  appropriate  for  a 
food  containing  maltodextrin  as  an 
ingredient  (e.g.,  a  popsicle).  FDA 
responded  that,  based  on  the 
recommendations  of  the  tri-agency  task 
group,  a  food  product  with  a  substantial 
amount  of  maltodextrin  as  an  ingredient 
most  likely  would  be  considered 
misbranded  if  it  bears  a  "sugar  free" 
claim  because  while  it  may  contain  no 
added  sucrose,  it  still  contains 
significant  amounts  of  indigenous  sugars 
and  sugars  other  than  sucrose.  FDA  also 
responded  (Ref.  21)  to  a  question 
concerning  the  appropriateness  of  a 
"sugar  free"  claim  on  a  product 
containing  polydextrose  by  noting  that 
at  least  10  percent  of  polydextrose  (by 
weight)  qualifies  as  "sugar"  and  thus  is 
subject  to  the  same  guidelines  as 
specified  for  maltodextrin. 

In  mid-1989.  FDA  responded  to  a 
question  about  the  appropriateness  of  a 
"sugar  free"  claim  for  a  product 
sweetened  with  a  nonnutritive 
sweetener  but  that  contained  lactose, 
polydextrose,  sorbitol,  and  mannitol 
(Refs.  22  and  23).  The  agency  pointed 
out  that  5  105.66(fl(l)  states  that 
"(CJonsumers  may  reasonably  be 
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expected  to  regard  terms  that  represent 
that  the  food  contains  no  sugars  or 
sweeteners,  e.g.,  'sugar  free,'  'sugarless,' 
'no  sugar,'  as  indicating  a  product  which 
is  low  in  calories  or  significantly 
reduced  in  calories."  Noting  that  the 
statement  in  9  105.66  says  "no  sugars  or 
sweeteners."  FDA  concluded  at  the  time 
that  the  absence  of  ingredients  that, 
generically,  are  sugars  or  nutritive 
sweeteners  is  basic  to  a  "sugar  free" 
claim.  Because  lactose,  polydextrose. 
and  sugar  alcohols  are  sugars  or 
nutritive  sweeteners,  the  agency  could 
not  conclude  that  the  product  was 
"sugar  free." 

Fmally,  in  response  to  the  1990 
amendments,  FDA  is  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register  a  supplementary  proposal  on 
nutrition  labeling  in  which  the  agency  is 
proposing  a  chemical  definition  for 
sugars  and  providing  for  the  mandatory 
declaration  of  the  sugars  content  of 
foods.  FDA  is  proposing  to  define 
"sugars"  as  the  sum  of  all  free  mono- 
end  oligosaccharides  (and  their 
derivatives)  that  contain  four  or  fewer 
saccharide  units  and  to  include  sugar 
alcohols  in  that  definition.  However, 
FDA  is  proposing  to  permit  a  separate 
declaration  of  the  amount  of  sugar 
alcohols  on  a  voluntary  basis,  lliis 
definition  of  "sugars"  is  consistent  with 
the  guidelines  developed  by  the  tri- 
agency  task  group  on  sugars  labeling 
{Ref.  19) 

FDA  is  not.  however,  proposing  a 
DRV  lor  sugars  because  the  leading 
consensus  reports  have  not  provided  a 
quantitative  recommendation  for  the 
intake  of  sugars. 

Thus,  in  the  ingredient  label,  the  term 
"sugar"  is  limited  to  sucrose,  and  the 
agency  is  proposing  to  use  the  broader 
term  "sugars"  in  the  nutrition  label. 

(b)  Need  for  change.  In  considering 
the  appropriateness  of  defining  the  term 
"sugar  free,"  the  agency  took  into 
account  the  guidelines  and  regulations 
that  it  has  developed  on  this  term,  the 
current  and  proposed  definitions  for 
"sugar"  and  "sugars,"  and  the  potential 
for  the  term  "sugar  free"  to  be 
misleading.  The  agency  has  received  a 
comment  indicating  that  this  term,  when 
used  to  refer  to  the  absence  of  only 
sucrose,  may  be  misleading  to 
consumers,  even  though  the  nutrition 
labeling  will  list  calorie  content. 
Furthermore,  the  dietary  guidelines 
issued  jointly  by  DHHS  and  USDA 
stipulate  that  Americans  should  "use 
sugars  only  in  moderation"  and  define 

sugars"  as  table  sugar  (sucrose),  brown 
sugar,  raw  sugars,  glucose  (dextrose), 
fructose,  maltose,  'lactose,  honey,  syrup, 
corn  sweeteners,  high-fructose  com 


syrup,  molasses,  and  fruit  juice 
concentrate  (Ref.  1). 

The  1978  rule  concerning  the  use  of 
the  term  "sugar  free"  centered  around 
sucrose  or  table  sugar.  However,  more 
recent  FDA  regulatory  policy,  based 
primarily  on  the  tri-agency  report  on 
sugars  labeling,  has  specified  clearly 
that  the  agency  considers  the  term 
"sugar  free"  to  be  most  appropriate  for 
foods  that  do  not  contain  sugars  or 
nutritive  sweeteners,  although  FDA  has 
not  addressed  this  issue  specifically  for 
food  products  such  as  chewing  gum 
sweetened  with  sugar  alcohols  which 
may  be  useful  in  not  promoting  dental 
caries.  As  stated  above,  the  proposed 
definition  for  "sugars"  for  nutrition  label 
purposes  includes  not  only  mono-  and 
oligosaccharides  but  also  sugar  alcohols 
(58  FR  28592) 

Given  the  consumer  interest  in  the 
sugars  content  of  food,  the  fact  that 
current  dietary  guidelines  recommend 
that  consumers  "consume  sugars  in 
moderation"  (Ref.  1).  and  the  agency's 
longstanding  practice  of  providing  for 
the  use  of  a  descriptive  term  intended  to 
indicate  the  absence  of  sugar  in  some 
form,  FDA  is  tentatively  proposing  to 
define  the  claim  "sugars  free"  in 
§  101.60(c).  FDA  is  defining  this  term  to 
mean  the  absence  of  total  sugars  rather 
than  the  absence  of  sugar  (i  .e.,  sucrose). 

The  agency  considers  it  important  for 
nutrient  content  claims  to  be  consistent 
with  the  nutrition  label,  which  serves  as 
a  source  of  specific  information  for 
consumers  concerning  the  nutritional 
value  of  the  food.  As  stated  above,  the 
agency  has  proposed  to  require  that  the 
nutrition  label  contain  information  on 
the  sugars  content.  FDA  is  concerned 
that  there  would  be  potential  for 
confusion  if  the  nutrient  content  claim 
were  to  use  the  term  "sugar."  and  the 
nutrition  label  were  to  specify 
information  using  the  term  "sugars." 
Such  a  discrepancy  could  make  it  more 
difficult  to  implement  education  efforts 
pertaining  to  label  information. 

The  need  for  consistency  is  supported 
by  the  lOM  report  on  nutrition  labeling 
(Ref.  5).  The  report  highlights  the 
importance  of  the  content  claims  on  the 
principal  display  panel  being  supported 
by  the  quantitative  values  listed  in  the 
nutrition  information  panel. 
Furthermore,  "sugars  free"  is  consistent 
with  the  terminology  used  in 
government  dietary  recommendations, 
specifically  "Nutrition  and  Your  Health. 
Dietary  Guidelines  for  Americans"  (Ref. 
1).  which  advise  that  sugars  should  be 
consumed  in  moderation. 

The  agency  acknowledges  that  it  has 
been  a  common  practice  to  use  the  term 
"sugar  free"  rather  than  "sugars  free," 


but  FDA  believes  that  the  term  "sugars 
free"  is  more  appropriate  for  the  reasons 
stated  above.  The  agency  believes  that 
anticipated  education  efforts  to  assist 
consumers  in  interpreting  the  nutrition 
label  (including  the  term  "sugars")  will 
improve  consumer  understanding  of  the 
term  "sugars  free."  Furthermore,  even  if 
consumers  continue  to  interpret  the  term 
"sugars  free"  as  synonymous  with 
sucrose  free  (i.e.,  "sugar  free"), 
consumers  will  not  be  misled  or  harmed 
because  a  "sugars  free"  food  will  in  fact 
be  sucrose  free. 

(c)  Definition.  FDA  is  proposing  to 
define  "sugars  free"  as  less  than  0.5  g  of 
sugars  (i.e..  all  free  mono-  and 
oligosaccharides  and  their  derivatives 
that  contain  four  or  fewer  saccharide 
units  as  well  as  sugar  alcohols)  per 
serving.  In  defining  the  term,  the  agency 
considered  both  the  amount  that  would 
be  trivial  from  a  dietary  intake 
perspective  as  well  as  that  level  that 
could  be  reliably  detected  using 
available  laboratory  methodologies.  In 
the  supplemental  nutritional  labeling 
proposal,  FDA  proposed  that  analytical 
values  for  sugars  content  that  are  less 
than  0.5  g  per  serving  could  be  declared 
as  zero  on  the  nutrition  label.  On  this 
basis,  FDA  is  proposing  in 
§  101.60(c){l)(i)  to  define  "sugars  free" 
as  containing  less  than  0.5  g  sugars  per 
serving. 

In  the  past,  FDA  has  not  provided  a 
definition  for  the  term  "sugars  free" 
relative  to  its  use  in  managing  or 
planning  diabetic  diets,  although  the 
agency  has  provided  for  the  use  of 
certain  declarative  statements  so  as  to 
avoid  confusion  among  persons  with 
diabetes  (§  105.67).  Recently,  the 
American  Diabetes  Association  (ADA) 
issued  a  policy  on  the  use  of  caloric 
sweeteners  in  recipes  and  foods 
intended  for  use  by  diabetics  (Ref.  24). 
The  new  policy  is  more  liberal  than 
previous  policy  concerning  the  inclusion 
of  caloric  sweeteners  in  diabetic  diets. 
The  permitted  intake  of  sucrose,  honey, 
molasses,  and  other  caloric  sweeteners 
is  1  teaspoon  per  serving  size.  This 
amount  of  sweetener  is  equal  to 
approximately  4  g  of  sugar  per  serving. 

The  proposed  definition  for  "sugars 
free"  is  less  than  or  equal  to  0.5  g  per 
serving,  well  below  the  4  g  amount 
suggested  by  ADA.  Thus,  the  use  of  the 
term  is  not  contradictory  to  current 
recommended  diabetes  management 
practices.  However,  the  agency  wishes 
to  emphasize  that  definitions  of  nutrient 
content  claims  do  not  specifically 
address  issues  related  to  diabetes 
management,  and  that  diabetes 
management  should  not  be  based  solely 
on  the  consumption  of  "sugars  free" 
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but  FDA  believes  that  the  term  "sugars 
free"  is  more  appropriate  for  the  reasons 
stated  above.  The  agency  believes  that 
anticipated  education  efforts  to  assist 
consumers  in  interpreting  the  nutrition 
label  (including  the  term  "sugars")  will 
improve  consumer  understanding  of  the 
term  "sugars  free."  Furthermore,  even  if 
consumers  continue  to  interpret  the  term 
"sugars  free"  as  synonymous  with 
sucrose  free  (i.e.,  "sugar  free"), 
consumers  will  not  be  misled  or  harmed 
because  a  "sugars  free"  food  will  in  fact 
be  sucrose  free, 

(c)  Definition.  FDA  is  proposing  to 
defme  "sugars  free"  as  less  than  0.5  g  of 
sugars  (i.e.,  all  free  mono-  and 
oligosaccharides  and  their  derivatives 
that  contain  four  or  fewer  saccharide 
units  as  well  as  sugar  alcohols]  per 
serving.  In  defining  the  term,  the  agency 
considered  both  the  amount  that  would 
be  trivial  from  a  dietary  intake 
perspective  as  well  as  that  level  that 
could  be  reliably  detected  using 
available  laboratory  methodologies.  In 
the  supplemental  nutritional  labeling 
proposal,  FDA  proposed  that  analytical 
values  for  sugars  content  that  are  less 
than  0.5  g  per  serving  could  be  declared 
as  zero  on  the  nutrition  label.  On  this 
basis,  FDA  is  proposing  in 
§  101.60(c)(l)(i)  to  define  "sugars  free" 
as  containing  less  than  0.5  g  sugars  per 
serving. 

In  the  past,  FDA  has  not  provided  a 
definition  for  the  term  "sugars  free" 
relative  to  its  use  in  managing  or 
planning  diabetic  diets,  although  the 
agency  has  provided  for  the  use  of 
certain  declarative  statements  so  as  to 
avoid  confusion  among  persons  with 
diabetes  (§  105.67).  Recently,  the 
American  Diabetes  Association  (ADA) 
issued  a  policy  on  the  use  of  caloric 
sweeteners  in  recipes  and  foods 
intended  for  use  by  diabetics  (Ref.  24). 
The  new  policy  is  more  liberal  than 
previous  policy  concerning  the  inclusion 
of  caloric  sweeteners  in  diabetic  diets. 
The  permitted  intake  of  sucrose,  honey, 
molasses,  and  other  caloric  sweeteners 
is  1  teaspoon  per  serving  size.  This 
amount  of  sweetener  is  equal  to 
approximately  4  g  of  sugar  per  serving. 

The  proposed  definition  for  "sugars 
free"  is  less  than  or  equal  to  0.5  g  per 
serving,  well  below  the  4  g  amount 
suggested  by  ADA.  Thus,  the  use  of  the 
term  is  not  contradictory  to  current 
recommended  diabetes  management 
practices.  However,  the  agency  wishes 
to  emphasize  that  definitions  of  nutrient 
content  claims  do  not  specifically 
address  issues  related  to  diabetes 
management,  and  that  diabetes 
management  should  not  be  based  solely 
on  the  consumption  of  "sugars  free" 


foods.  Rather,  diet  planning  for  diabetics 
should  encompass  the  entire  diet  and  be 
supervised  by  a  trained  professional 

The  agency  believes  that  the  amount 
of  sugars  allowed  in  a  food  bearing  a 
"sugars  free"  claiia  is  so  small  that  even 
frequent  consumption  of  such  a  food 
%vili  not  result  in  an  intake  of  sugars  that 
would  affect  the  overall  diet  in  any 
meaningful  way.  Therefore,  FDA  is  not 
proposing  an  additional  criterion  based 
on  the  weight  of  the  food. 

However,  the  agency  is  proposing  a 
criterion  in  the  definition  of  "sugars 
free"  to  prevent  the  use  of  the  term  on 
the  labels  of  products  to  which  a  sugar 
has  been  deliberately  added  (proposed 
§  101.60(c)(l)(i)).  Despite  the  fact  that 
these  foods  can  meet  the  criterion  of 
"sugars  free,"  confusion  could  occur  if 
the  ingredient  list  for  a  food  bearing  the 
term  included  any  sugars  deliberately 
added.  Therefore,  the  proposal  states 
that  to  bear  a  "sugars  free"  claim,  no 
ingredient  in  the  food  can  be  an  added 
sugar.  As  stated  in  previous  sections, 
the  agency  solicits  comment  on  the 
appropriateness  of  this  policy. 

Finally,  FDA  continues  to  believe  that 
any  food  that  bears  a  statement  about 
the  absence  of  sugars  should  bear  a 
statement  indicating  that  the  food  is  net 
low  calorie  or  calorie  reduced  unless  the 
food  meets  the  requirements  for  a  low  or 
reduced  calorie  food.  Without  this 
disclosure,  some  consumers  might  think 
the  food  was  offered  for  weight  or 
calorie  control.  As  discussed  above,  this 
requirement  is  already  established  in 
§  105.66(0  an'}  vvill  be  recodified  as 
§  101.60  (c)(l)(iii)(A)  and  (c)(l){iii)(B). 

(d)  Sugar  alcohols.  The  agency 
acknowledges  that  this  approach  for 
defining  "sugars  free"  would  preclude 
the  use  of  the  term  on  certain  products 
such  as  chewing  gums  that  contain  sugar 
alcohols  (also  known  as  polyols)  as 
nutritive  sweeteners  and  have  for  some 
time  stated  on  the  label  the  potential 
benefit  of  their  product  in  not  promoting 
tooth  decay. 

The  agency  is  concerned  that  these 
products  serve  a  useful  purpose  in  that 
they  offer  an  alternative  to  chewing 
gums  that  contain  sucrose.  FDA  also 
believes  that  there  is  some  benefit  to  the 
consumer  in  label  statements  that 
identify  these  gums  by  noting  the 
difference  in  the  two  types  of  products. 
Accordingly,  the  agency  believes  that 
gums  containing  no  sucrose  may 
continue  to  be  able  to  bear  the  terms 
"sugar  free,"  "sugarless,"  and  "no 
sugar"  along  with  the  other  statements 
currently  required  in  §  105.65(f).  The 
agency  is  therefore  proposing  in 
§  101.13(o)(8)  to  pennit  these  products  to 
continue  to  bear  sugar  free  claims 
provided  that  the  label  also  bear,  when 


the  food  is  not  low  or  reduced  calorie,  a 
statement  stjch  as  '?>Iot  a  reduced 
calorie  food."  "Not  a  low  calorie  food." 
"^k)t  for  weight  control,"  or  "Useful 
Only  in  Not  Promoting  Tooth  Decay." 
As  has  been  required  in  5  105.66(f),  this 
term  should  be  immediately  adjacent  to 
the  claim  each  time  it  is  used. 

However,  the  determination  of  the 
usefulness  in  not  promoting  tooth  decay 
of  gums  sweetened  with  sugar  alcohols 
was  based  on  data  that  are  now  over  20 
years  old.  The  agency  intends  to 
reevaluate  this  determination  in  light  of 
new  data  and  current  scientific  criteria. 
The  agency  solicits  comments 
specifically  on  whether  the  terms  "sugar 
free,"  "sugarless,"  and  "no  sugar"  on 
chewing  gum  would  be  confusing  in  light 
of  the  total  sugars  declaration  in  the 
nutritioo  label  and  on  whether  those 
terms  may  be  useful  in  spite  of  any  soch 
confusion,  in  addition,  the  agency 
specifically  solicits  data  on  the  effects  of 
consumpbon  of  these  sugar  alcohols  and 
on  any  other  types  of  products  that 
should  be  included  in  the  exemption  in 
proposed  i  101.13(o)  (8). 

(e)  Synonyms.  In  5  105.66(f).  the 
agency  provided  for  the  use  of  the  term 
"sugarless"  as  well  as  "sugar  free"  and 
"no  sugar."  However,  as  specified 
earlier  in  the  introductory  section,  the 
agency  is  proposing  to  allow  five  terms 
as  synonyms  for  "sugars  free."  The 
agency  is  proposing  these  terms  in 

S  101.60(cj.  However,  the  agency  is 
proposing  not  to  provide  for  use  of 
"sugarless"  for  several  reasons.  To  be 
consistent  and  thus  synonymous  with 
"sugars  free,"  the  term  defined  would 
have  to  be  "sugarsless."  The  agency 
believes  that  the  synonyms  defined  are 
sufficient  to  advise  consumers  of  the 
absence  of  sugars  in  a  food,  and  that 
there  is  no  need  to  define  additional 
terms  at  this  time. 

(f)  Unsweetened,  no  added 
sweeteners.  In  the  September  22. 1978 
final  rule  on  label  statements  for  special 
dietary  foods  (43  FR  43248).  FDA  also 
addressed  the  terms  "unsweetened"  and 
"no  added  sweeteners."  The  agency 
concluded  they  were  factual  statements 
about  the  organoleptic  properties  of  the 
foods.  FDA  is  not  aware  of  any  reason 
to  change  this  view.  Therefore,  unlike 
the  term  "sugar  free."  these  terms,  when 
used  for  foods  with  apparent  inherent 
sugars  content  (such  as  juices),  are  not 
subject  to  the  requirements  of  section 
403(r)  of  the  act  for  nutrient  content 
claims.  FDA  is  reflecting  this  fact  in 
proposed  f  101.eo(c)(3). 

FDA  is  unaware  of  any  evidence  to 
indicate  that  the  use  of  these  terms  has 
been  misleading  to  consumers.  The 
agency  advises  that  it  will  use  the 
definition  of  sweeteners  in  proposed 


%  101.4(b)(21)  in  determining  the 
appropriateness  of  the  terms 
"unsweetened"  and  "no  added 
sweeteners"  on  a  food  label.  FDA 
included  this  definition  in  its  proposal 
on  ingredient  declaration  in  the  Federal 
Register  of  June  21, 1991  (56  FR  28592). 
The  agency  considers  that  the  final  rule 
on  that  proposal  will  provide  an 
adequate  basis  for  these  terms. 

(g)  No  added  sugars.  While  FDA  has 
not  issued  regulations  for  the  use  of  the 
terms  "no  added  sugars,"  "without 
added  sugars,"  or  "no  sugars  added." 
the  agency  has  provided  advice 
concerning  their  use.  In  a  1979  letter  to 
the  Sugars  Association  (Ref.  26),  FDA 
stated  that  the  terms  "no  sugar  added" 
and  "no  sucrose  added,"  when 
unqualified,  may  reasonably  be 
interpreted  by  consumers  to  mean  that 
these  foods  are  low  or  reduced  in 
calories.  The  agency  also  staled  that 
such  claims  should  be  supplemented 
either  by  statements  that  disclose  the 
presence  of,  or  the  usefulness  of,  the 
alternative  sweetener  or  by  other 
explanatory  statements  as  appropriate 
to  minimize  the  likelihood  of  consumer 
confusion. 

In  a  1984  letter  to  representatives  of  a 
food  manufacturing  firm  (Ref.  27),  FDA 
reiterated  its  earlier  position  concerning 
the  term  "no  sucrose,"  stating  that  its 
unqualified  use  may  be  misleading,  and 
that  the  agency  had  long  felt  that  food 
labeling  claims  that  highlight  either  the 
presence  or  absence  of  a  particular 
sweetening/Substance,  unless 
appropriately  qualified  by  additional 
statements  that  are  understandable  to 
the  ordinary  consumer,  have  the 
potential  to  mislead  and  confuse.  The 
letter  also  pointed  out  that  the 
statements  "no  sucrose  added"  and  "no 
sugar  added,"  without  further 
qualification,  may  reasonably  be 
interpreted  by  consumers  to  mean  that 
these  foods  are  low  or  reduced  in 
calories.  It  continued  that  therefore, 
such  claims  should  be  supplemented 
either  by  statements  that  disclose  the 
presence  of,  or  the  usefulness  of,  the 
alternative  sweetener  or  by  other 
explanatory  statements.  FDA 
specifically  stated  that  it  did  not  object 
to  a  factual  statement  that  a  food  is 
"sweetened  with  fructose  (etc.)  instead 
of  sugar." 

In  1985  (Ref.  28).  FDA  stated  that  it 
believed  that  the  statement  "No  sugar — 
Honey  Sweetened"  was  acceptable 
because  "no  sugar"  implied  no  table 
sugar.  In  1987  FDA  responded  to  a 
request  for  clarification  from  a  food 
manufacturer  (Ref.  29)  by  staling  that 
the  term  "no  sugar  added"  may  be  used 
on  the  labels  of  fruit  spread  provided 


60438  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


that  each  time  the  statement  appears,  it 
is  accompanied  by  a  qualifying 
statement  explaining  the  manner  in 
which  the  product  is  sweetened,  for 
example  "sweetened  with  concentrated 
grape  juice."  On  January  3, 1990,  FDA 
sent  a  notice  of  adverse  fmdings  to  a 
food  manufacturing  firm  (Ref.  30)  that 
included  a  statement  that  a  label  claim' 
of  "no  sugar  added"  was  false  and 
misleading  when  applied  to  a  product 
that  contains  sugar  from  sugar  cane 
juice. 

Thus,  in  providing  advice  on  the  use 
of  the  terms  "no  added  sugar,"  "no  sugar 
added,"  and  "without  added  sugar,"  the 
agency  has  generally  considered  the 
intent  of  these  claims  to  be  limited  to 
claiming  the  absence  of  so-called  table 
sugar,  that  is,  sucrose.  FDA  has 
expressed  concern  that  consumers  may 
expect  such  products  to  be  low  or 
reduced  in  calories  and  has  therefore 
stated  that  statements  as  to  whether  the 
food  is  low  calorie  or  reduced  calorie 
content,  as  well  as  to  the  presence  or 
use  of  alternative  sweeteners,  should 
accompany  the  claim. 

Thus,  for  terms  such  as  "no  added 
sugar,"  as  for  "sugar  free,"  FDA 
considered  whether  to  continue  to  limit 
their  application  only  to  sucrose. 
Currently,  a  variety  of  added  nutritive 
sweeteners  are  used  in  foods,  and  these 
sweeteners  often  contain  sugars  other 
than  sucrose.  Dietary  guidelines  (Ref.  1) 
stipulate  that  Americans  should 
"consume  sugars  only  in  moderation" 
and  indicate  that  sugars  other  than 
sucrose  should  be  consumed  in 
moderation. 

Therefore,  given  current  dietary 
recommendations,  FDA  has  tentatively 
concluded  that  the  use  of  a  descriptive 
term  that  implies  that  the  product  has 
been  made  without  adding  sugars  would 
be  more  helpful  to  consumers  in 
implementing  such  recommendations 
than  would  a  term  that  is  limited  only  to 
sucrose  (i.e..  "sugar").  However,  the 
agency  believes  that  to  avoid  misleading 
consumers,  such  terms  should  be  limited 
to  foods  that  would  be  expected  to 
contain  added  sugars.  Claims 
concerning  the  absence  of  added  sugars 
on  products  that  would  not  normally 
contain  added  sugars,  for  example 
canned  tuna  or  potato  chips,  are  likely 
to  mislead  consumers  into  thinking  that 
a  particular  brand  may  be  more 
desirable  when  compared  to  other 
brands  of  the  same  product.  Based  on  all 
of  these  factors,  the  agency  is  proposing 
to  provide  for  "no  added  sugars"  claims, 
to  define  them  in  terms  of  the  other 
proposed  definitions  pertaining  to 
sugars,  and  to  specify  provisions  for 
their  proper  use. 


The  agency  is  proposing  in 
§  101.60(c)(2)  that  claims  for  the  absence 
of  added  sugars  apply  only  to  those 
foods  to  which  sugars  have  not  been 
added  during  processing  or  packaging. 
This  provision  is  consistent  with  the 
provisions  proposed  above  with  respect 
to  the  addition  of  salt  to  foods.  Also, 
consistent  with  earlier  provisions,  the 
agency  is  proposing  to  require  that 
products  bearing  a  "no  added  sugars" 
claim  bear  a  statement  that  the  food  is 
not  low  calorie  or  calorie  reduced,  if 
applicable.  Furthermore,  the  agency 
believes  that  it  would  be  misleading  to 
claim  "no  added  sugars"  if  an  ingredient 
that  contains  added  sugars,  for  example 
jam,  is  added  to  the  product.  The  agency 
also  believes  that  it  would  be 
misleading  to  claim  "no  added  sugars"  if 
the  sugars  content  of  the  product  has 
been  increased  by  the  manufacturer 
using  a  means  such  as  adding  enzymes 
to  the  product.  Consumers  would  expect 
that  a  product  bearing  a  claim  for  "no 
added  sugars"  would  contain  only 
sugars  naturally  present  in  ingredients, 
when  in  fact  the  manufacturer  would 
have  deliberately  "added"  to  the  sugars 
content  of  the  product  via  the  addition 
of  enzymes. 

The  agency  is  proposing  in  §  101.60(c) 
(2)  to  permit  the  use  of  the  terms  "no 
added  sugars,"  "without  added  sugars," 
or  "no  sugars  added."  These  claims  will 
be  permitted  only  if: 

(1)  No  amount  of  sugars  (as  defined 
for  nutrition  labeling  purposes  in 

§  101.9)  is  added  during  processing  or 
packaging; 

(2)  The  product  does  not  contain 
ingredients  that  contain  added  sugars, 
such  as  jam,  jelly,  and  concentrated  fruit 
juice; 

(3)  The  sugars  content  has  not  been 
increased  above  the  amount  naturally 
present  in  the  ingredients  of  the  food  by 
some  means  such  as  the  use  of  enzymes; 

(4)  The  food  that  it  resembles  and  for 
which  it  substitutes  normally  contains 
added  sugars;  and 

(5)  The  product  bears  a  statement 
indicating  that  the  food  is  not  low 
calorie  or  calorie  reduced  (unless  the 
food  meets  the  requirements  for  a  low  or 
reduced  calorie  food)  and  directing 
consumers'  attention  to  the  nutrition 
panel  for  further  information  on  sugars 
and  calorie  content. 

iii.  "Calorie  free".  The  agency  has 
recognized  that  people  who  are 
interested  in  controlling  their  weight  can 
be  aided  if  the  level  of  calories  in  a  food 
is  brought  to  their  attention,  particularly 
when  the  calorie  level  is  low  (42  FR 
37166).  Accordingly,  FDA  responded  to 
the  need  for  descriptive  terms  for  claims 
concerning  the  caloric  content  of  foods 


by  defining  "low  calorie"  and  "reduced 
calorie"  (43  FR  43248).  However,  the 
agency  has  not  proposed  a  definition  for 
"calorie  free."  Comments  received  by 
the  agency  in  response  to  the  1989 
ANPRM  and  at  the  public  hearings 
stated  that  the  term  "no  calories"  or 
"calorie  free"  should  be  defined  by  the 
agency. 

While  FDA  has  not  defined  the  lerm 
"calorie  free."  current  §  105.66(c) 
provides  for  the  term  "diet"  for  use 
when  a  food  is  represented  as  being 
useful  in  reducing  caloric  intake  or 
reducing  or  maintaining  body  weight. 
The  term  has  often  been  used  on  foods 
that  are  virtually  free  of  calories,  such 
as  specially  formulated  soft  drinks. 
However,  under  §  105.66(e)  (1),  a  "diet ' 
food  is  not  necessarily  a  food  free  of 
calories  because  "diet"  may  be  used 
with  products  that  are  low  or  reduced  m 
calories. 

FDA  is  proposing  to  define  "calorie 
free"  because  the  ability  to  call 
attention  to  products  free  of  calories  will 
provide  useful  guidance  to  consumers 
who  are  seeking  to  control  their  caloric 
intake.  The  agency,  however,  notes  thai 
such  a  claim  may  be  applicable  to 
relatively  few  foods  in  the  food  supply 
and  therefore,  requests  comments  on  the 
appropriateness  of  providing  such  a 
definition. 

The  agency  is  proposing  in 
§  101.60(b)(l)(i)  to  define  the  term 
"calorie  free"  as  less  than  5  calories  per 
serving.  The  proposed  nutrition  labeling 
regulation  which  is  publishing  elsewhere 
in  this  issue  of  the  Federal  Register 
provides  for  the  declaration  of  the 
calorie  content  of  a  food  as  zero  when 
caloric  levels  are  less  than  5  calories  per 
serving.  The  agency  believes  that  this     ■ 
level  of  calories  can  be  considered 
trivial  and  of  no  physiological 
significance.  Even  frequent  consumption 
of  such  "calorie  free"  foods  would  not 
result  in  a  caloric  intake  great  enough  to 
affect  in  any  meaningful  way  on  the 
overall  intake  of  calories.  For  example, 
if  "calorie  free"  foods  were  consumed  20 
times  a  day,  the  usual  number  of 
servings  a  person  consumes,  the  intake 
of  calories  from  such  foods  would  be  no 
more  than  100  calories.  As  a  point  of 
reference,  the  population  adjusted  mean 
intake  of  calories  per  day  is  2,350. 
Additionally,  as  discussed  above,  FDA 
is  proposing  five  terms  as  synonyms  for 
"calorie  free." 

2.  "Low" 

a.  Background.  Nutrient  content 
claims  that  describe  the  level  of  a 
nutrient  as  "low"  are  among  the  most 
common  claims  on  labels  but  are  not 
consistently  defined  or  used  (Refs.  5  and 
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by  defining  "low  calorie"  and  "reduced 
calorie"  (43  FR  43248).  However,  the 
agency  has  not  proposed  a  definition  for 
"calorie  free."  Comments  received  by 
the  agency  in  response  to  the  1989 
ANPRM  and  at  the  public  hearings 
stated  that  the  term  "no  calories"  or 
"calorie  free"  should  be  defined  by  the 
agency. 

While  FDA  has  not  defined  the  term 
"calorie  free,"  current  §  105.66(c) 
provides  for  the  term  "diet"  for  use 
when  a  food  is  represented  as  being 
useful  in  reducing  caloric  intake  or 
reducing  or  maintaining  body  weight. 
The  term  has  often  been  used  on  foods 
that  are  virtually  free  of  calories,  such 
as  specially  formulated  soft  drinks. 
However,  under  §  105.66(e)  (1),  a  "diet" 
if      food  is  not  necessarily  a  food  free  of 
calories  because  "diet"  may  be  used 
with  products  that  are  low  or  reduced  in 
calories. 

FDA  is  proposing  to  define  "calorie 
free"  because  the  ability  to  call 
attention  to  products  free  of  calories  will 
provide  useful  guidance  to  consumers 
who  are  seeking  to  control  their  caloric 
intake.  The  agency,  however,  notes  thai 
such  a  claim  may  be  applicable  to 
relatively  few  foods  in  the  food  supply 
and  therefore,  requests  comments  on  the 
appropriateness  of  providing  such  a 
definition. 

The  agency  is  proposing  in 
§  101.60(b)(l)(i)  to  define  the  term 
"calorie  free"  as  less  than  5  calories  per 
serving.  The  proposed  nutrition  labeling 
regulation  which  is  publishing  elsewhere 
in  this  issue  of  the  Federal  Register 
provides  for  the  declaration  of  the 
calorie  content  of  a  food  as  zero  when 
caloric  levels  are  less  than  5  calories  per 
serving.  The  agency  believes  that  this 
level  of  calories  can  be  considered 
trivial  and  of  no  physiological 
significance.  Even  frequent  consumption 
of  such  "calorie  free"  foods  would  not 
result  in  a  caloric  intake  great  enough  to 
affect  in  any  meaningful  way  on  the 
overall  intake  of  calories.  For  example, 
if  "calorie  free"  foods  were  consumed  20 
times  a  day,  the  usual  number  of 
servings  a  person  consumes,  the  intake 
of  calories  from  such  foods  would  be  no 
more  than  100  calories.  As  a  point  of 
reference,  the  population  adjusted  mean 
intake  of  calories  per  day  is  2,350. 
Additionally,  as  discussed  above,  FDA 
is  proposing  five  terms  as  synonyms  for 
"calorie  free." 

2.  "Low" 

a.  Background.  Nutrient  content 
claims  that  describe  the  level  of  a 
nutrient  as  "low"  are  among  the  most 
common  claims  on  labels  but  are  not 
consistently  defined  or  used  (Refs.  5  and 


10).  FDA's  first  efforts  to  define  the  term 
"low"  were  made  regarding  calories, 
particularly  so  that  the  term  could  be 
used  to  assist  in  weight  control.  On 
September  22, 1978  (43  i=Tl  43248),  FDA 
issued  a  final  loile  that  established  a 
definition  for  "low  calorie."  In  1984  (49 
FR  15510).  FDA  issued  a  rule  defining 
"low  sodium,"  and  on  November  25. 
1986  (51  FR  42584),  FDA  proposed  a 
definition  for  "low  cholesterol"  which 
was  expanded  upon  in  the  tentative 
final  rule  on  ]uly  19, 1990  (55  FR  29456]. 
The  agency  also  has  developed 
guidelines  for  use  of  the  term  "low  fat" 
in  experimental  shelf-labeling  programs 
(Ref.  31). 

Current  dietary  recommendations 
(Re£s.  1.  2.  and  3)  make  clear  the 
continued  usefulness  of  identifying  or 
calling  attention  to  foods  low  in  the 
nutrients  of  which  consumers  have  been 
advised  to  limit  their  intake  tnchiding 
fat.  saturated  fat.  cholesterol,  sodium, 
and  calories.  Comments  from  a  variety 
of  consumer  and  professional 
organizations  strongly  support  the  use  of 
the  term. 

Definitions  for  "low"  can  also  be 
found  internationally.  Canadian 
regulations  and  guidelines  specify 
conditions  for  the  use  of  the  term  to 
describe  fat.  cfaolesteroL  sodium,  and 
calorie  content  (Ref.  32),  and  a  Codex 
Alimentarius  standard  for  foods  for 
special  dietary  uses  defines  "low 
sodium  ■  (Ref.  33).  Further.  Codex 
guidelines  that  would  define  "low"  for  a 
number  of  other  nutrients  are  in 
development,  as  is  a  European 
Community  directive  on  labeling  claims 
that  includes  claims  relating  to  low 
content. 

The  agency  is  proposing  to  define 
"low"  for  the  following  nutrients:  total 
fat.  saturated  fat.  cholesterol,  sodium, 
and  calories.  The  definitions  for  "low 
fat,"  "low  saturated  fat,"  and  "low 
cholesterol."  and  the  basis  for  those 
definitions,  are  presented  in  the 
companion  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  not  proposing 
definitions  for  low  content  claims  for 
other  nutrients  because  low  levels  of 
these  other  nutrients  in  foods  are  not  of 
public  health  importance  according  to 
major  consensus  documents  such  as  the 
"Diet  and  Health:  Implications  for 
Reducing  Chronic  Disease  Risk"  (Ref.  3) 
and  The  Surgeon  General's  Report  on 
Nutrition  and  Health  (Ref  2). 

While  the  agency  has  defined  "sugars 
free,"  FDA  does  not  believe  that  it  is 
appropriate  to  define  "low  sugars." 
Unlike  the  claim  "sugars  free,"  which  is 
based  on  the  absence  cf  sugars  in  a 
food,  a  definition  for  a  "low"  level  of 
sugars  (or  any  other  nutrient)  in  foods 


should  relate  to  the  total  amount 
recommended  for  daily  consumption. 
Because  the  available  consensus 
documents  do  not  provide 
recommendations  for  daily  intake  of 
sugars,  FDA  is  not  proposing  a  reference 
value  for  ftis  nutrient.  The  agency  has 
thus  tentatively  concluded  that  without 
quantified  recommendations  for  sugars 
intake,  a  definition  for  low  levels  of 
sugars  in  food  cannot  be  specified. 

b.  How  definitions  of  "low"  for 
nutrients  ivere  derived.  In  the  Federal 
Regiflter  of  July  19. 1977  (42  FR  37166), 
FDA  provided  a  basis  for  the  definition 
of  low."  Although  the  definition  was 
specific  to  calories,  the  princifde  can  be 
applied  to  other  nutrients.  The  agency 
stated  that  "low"  should  designate  foods 
of  distinctly  low  nutrient  vahie,  but  the 
level  for  "low"  should  not  be  restricted 
to  foods  that  can  be  "eaten  freely  in 
numerous  servings,"  Thus,  FDA's  view 
in  1977  was,  and  the  agency  continues  to 
believe,  that  the  designation  "low" 
should  not  necessarily  mean  that  the 
nutrient  is  present  in  the  food  in  an 
inconsequentiai  amount  as  with  "free," 
but  rather  that  the  selecticm  of  a  food 
bearing  the  term  "low'  should  assist 
consumers  in  assembling  a  prudent 
daily  diet  and  in  meeting  overall  dietary 
recommendations  to  limit  certain 
nutrients.  The  agency  belierea  that  to 
meet  current  dietary  guidelines,  it 
should  not  be  necessary  for  persons  to 
limit  their  diets  soidy  to  foods  "low"  in 
the  nutrients  that  the  guidelines 
recommend  limiting.  Rather,  FDA 
expects  that  educational  efforts  will 
stress  the  importance  of  a  total  daily 
diet  that  is  comprised  of  a  mixture  of 
foods,  some  of  which  may  be  "low"  in  a 
particular  nutrient  and  some  of  which 
may  not. 

In  establishing  the  proposed 
definitions  for  "low,"  FDA  has 
tentatively  concluded  that  there  should 
be  a  single  definition  of  what  is  low  for 
each  nutrient  that  would  be  applicable 
to  all  foods,  rather  than  several 
definitions  for  use  with  specific 
categories  of  foods.  As  discussed  in  the 
companion  document  on  claims  for  fat, 
saturated  fat,  and  cholesterol  content 
(published  elsewhere  in  this  issue  of  the 
Federal  Register),  FDA  received  a 
comment  that  requested  that  the  agency 
define  "low  fat"  differently  for  different 
foods,  that  is,  that  FDA  vary  the 
quantitative  definition  of  "low" 
according  to  food  category  and 
designate  as  "low"  those  foods  thai  are 
relatively  low  compared  to  other  foods 
in  the  food  category.  The  agency  rejects 
this  approach. 

The  use  of  different  criteria  for 
different  food  categories  has  several 
disadvantages  that  affect  both 


consumers  and  the  food  industry.  When 
different  criteria  are  used  for  different 
categories  of  foods,  consumers  cannot 
use  the  descriptors  to  compare  products 
across  categories  and  will  likely  find  it 
di^icult  to  use  the  descriptors  for 
substituting  one  food  for  another  in  their 
diets. 

Although  an  argument  can  be  made 
that  different  criteria  for  different  foods 
would  permit  consumers  to  identify  the 
products  with  the  lowest  (or  highest) 
nutrient  level  in  a  category,  the  agency 
believes  that  such  a  system  would  have 
a  high  potential  for  misleading  the 
consamers  about  the  natrient  content  of 
foods.  The  product  that  has  the  lowest 
nutrient  content  in  a  category  is  not 
necessarily  low  in  the  nutrient.  Also, 
with  different  criteria  for  different  food 
categories,  it  would  be  possible  that 
some  foods  that  did  not  qualify  to  use 
the  descriptor  would  have  a  lower 
content  of  the  nutrient  than  foods  in 
other  categories  that  did  qualify. 

Furthermore,  in  this  document  FDA  is 
proposing  lo  provide  for  the  use  of 
relative  claims  on  the  labels  of  food 
products,  claims  that  are  intended  to 
alert  consumers  that  a  particular 
product,  when  compered  to  a  similar 
product,  is  lower  or  higher  in  certain 
nutrients.  FDA  believes  that  this 
approach  is  more  appropriate  for 
consumers  to  identify  {avorable  or 
desirable  products  within  a  food 
category. 

FDA  has  received  many  comments 
asking  for  increased  consistency  among 
nutrient  content  claims  to  aid  consumers 
in  recalling  aiul  using  the  defined  terms. 
In  addition,  the  iOM  report 
recommended  that  "low  sodium,"  for 
example,  should  have  the  same  meaning 
whether  it  is  applied  to  soup,  frozen 
peas,  or  meat  (Ref  5).  Accordingly,  the 
agency  concludes  that  establishing 
different  cutoff  levels  for  each  nutrient 
content  claim  for  different  food 
categories  would  greatly  increase  the 
complexity  of  using  such  claims  to  plan 
diets  that  meet  dietary 
recommendations.  Therefore,  the  agency 
is  proposing  a  single  definition  for  "low" 
for  each  nutrient  across  the  entire  food 
supply. 

FDA  believes  that  the  most  logical 
starting  point  for  the  definition  of  "low" 
is  the  level  that  FDA  has  defined  as  the 
measurable  amount  of  the  nutrient  in  a 
serving  of  a  food.  In  §  101.3(e](4)(ii], 
FDA  has  defined  this  amount  as  2 
percent  or  more  of  the  reference  value 
(i.e..  US.  RDA).  the  level  at  which  all  of 
the  nutrients  in  question  can  be 
measured  in  all  or  nearly  all  foods. 

The  reference  value  for  the  nutrients 
for  which  FDA  is  proposing  lo  define  the 
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claim  "low"  is  the  DRV  rather  than  the 
U.S.  RDA,  but  all  the  nutrients  in 
question  have  proposed  DRVs.  Two 
percent  of  the  proposed  DRV,  then,  is  an 
amount  that  can  be  considered  to  be  low 
relative  to  overall  recommended 
intakes. 

Looking  at  this  defmition  from  a 
different  perspective.  FDA  has  generally 
estimated  the  number  of  servings  of 
foods  and  beverages  to  be  16  to  20  per 
day.  The  Minnesota  Nutrition 
Coordinating  Center  has  estimated  the 
average  number  of  servings  of  foods  and 
beverages  to  he  20  per  day  (Ref.  34).  If 
the  nutrient  were  contained  in  all  foods, 
and  2  percent  of  the  DRV  was  adopted 
as  the  basis  of  the  proposed  definition 
for  "low,"  persons  who  selected  only 
foods  designated  as  "low"  in  the 
nutrient  would  have  a  daily  intake  of  the 
nutrient  that  would  be  no  more  than  40 
percent  of  the  proposed  DRV  (i.e.,  2 
percent  times  20  servings).  Thus.  2 
percent  of  the  DRV  as  a  definition  for 
"low"  provides  for  a  quantitatively  low 
amount  in  food  that  is  sufficiently 
restrictive  to  allow  consumers  to  select 
a  variety  of  foods,  including  some  that 
are  "low"  in  a  nutrient  and  some  that 
are  not  "low,"  and  still  meet  current 
dietary  recommendations. 

On  the  other  hand,  the  agency 
believes  that  2  percent  of  the  DRV  can 
be  overly  restrictive  as  a  definition  for 
"low"  for  those  nutrients  that  are  not 
contributed  by  all  food  categories  or 
that  are  found  in  relatively  few  foods. 
FDA  believes  that  in  defining  the  term 
"low."  the  amount  per  serving  for 
nutrients  that  are  not  found  in  all 
categories  of  foods  can  be  larger  than 
for  nutrients  that  are  ubiquitous  in  the 
food  supply.  For  example,  assume  that 
nutrient  X  is  spread  across  20  foods/ 
beverages  in  a  day,  while  the  intake  of 
nutrient  Y  is  contributed  by  only  10 
foods/  beverages  in  a  day,  that  is  one- 
half  as  many  as  contribute  to  the  intake 
of  nutrient  X.  If  the  definition  of  "low" 
for  nutrient  X  is  established  as  2  percent 
of  the  DRV,  the  consumption  of  only 
foods  "low"  in  nutrient  X  results  in  an 
intake  of  40  percent  of  the  DRV,  that  is  2 
percent  times  20  foods/beverages.  If  the 
definition  for  "low"  for  nutrient  Y  is  set 
at  4  percent  (i.e.,  twice  than  2  percent) 
the  consumption  of  only  foods  "low"  in 
nutrient  Y  also  results  in  an  intake  of 
only  40  percent  of  the  DRV  because  only 
10  foods  containing  the  nutrient  are 
eaten  in  a  day  (i.e..  4  percent  times  10 
foods/beverages  in  a  day).  If  the 
definition  of  2  percent  of  the  DRV  for 
"low"  had  been  applied  to  nutrient  Y. 
then  the  intake  of  nutrient  Y  would  be 
only  half  the  intake  of  nutrient  X.  Thus. 


such  a  limit  on  nutrient  Y  would  be 
overly  restrictive. 

However,  this  general  approach 
cannot  be  precisely  refined  because 
there  are  only  limited  data  available  to 
determine  the  number  of  foods  eaten  in 
a  day  that  may  be  expected  to 
contribute  the  various  nutrients. 
Furthermore,  distributions  of  nutrients 
among  food  categories  may  not  reflect 
the  patterns  of  consumption  of 
consumers.  FDA  is  thus  tentatively 
proposing  to  apply  a  rough  and 
simplistic  "rule  of  thumb"  for  adjusting 
the  2  percent  DRV  defmition  for  "low" 
for  those  nutrients  that  appear  to  be  less 
than  ubiquitously  distributed  among 
foods  and  therefore  are  assumed  to  be 
consumed  less  frequently  than  nutrients 
that  are  present  in  virtually  all  foods 
consumed  during  the  day. 

The  agency  used  the  FDA  Regulatory 
Food  Composition  Data  Base  (Ref.  6)  to 
examine  the  availability  of  nutrients 
from  foods  in  18  USDA-defined  food 
categories  (for  example,  vegetables; 
fruits;  cereal  grains  and  pasta;  milk,    ' 
cheese  and  eggs;  meat,  poultry  and  fish; 
legumes;  nuts;  and  fats  and  oils)  (Ref. 
35).  For  this  analysis.  FDA  considered 
that  a  nutrient  is  found  in  a  food 
category  if  over  half  of  the  foods  in  the 
category  contain  2  percent  or  more  of 
the  proposed  RDI  or  DRV  for  the 
nutrient  in  question.  The  agency  further 
considered  a  nutrient  to  be: 

(1)  Ubiquitously  distributed  if  it  was 
found  in  more  than  75  percent  of  the 
food  categories; 

(2)  Moderately  distributed  if  it  was 
found  in  51  to  75  percent  of  the  food 
categories;  and 

(3)  Not  widely  distributed  if  it  was 
found  in  50  percent  or  fewer  of  the  food 
categories. 

After  gathering  the  results  of  this 
review,  the  agency  applied  factors  to 
adjust  the  "low"  definition  for  a  nutrient 
(i.e.,  2  percent  of  the  DRV)  depending  on 
the  nutrient's  estimated  distribution 
across  food  categories.  However, 
because  of  the  variable  nature  of  diets 
selected  by  individuals,  precise  factors 
could  not  be  developed,  so  the  agency 
applied  general  factors. 

If  the  nutrient  is  available  from 
approximately  50  to  75  percent  of  food 
categories.  FDA  believes  that  it  is 
reasonable  to  expect  that  it  may  be 
available  from  perhaps  as  few  as  half  of 
the  foods/beverages  consumed.  In  other 
words,  assuming  that  as  many  as  20 
foods/beverages  are  consumed  in  a  day 
(Ref.  34).  it  is  reasonable  to  expect  that  a 
nutrient  that  is  moderately  distributed  in 
the  food  supply  is  available  from 
perhaps  as  few  as  10  of  the  foods/ 
beverages.  In  this  case,  the  agency  has 


used  a  factor  of  2  times  2  percent  or  4 
percent  of  the  DRV  (i.e.,  doubling)  in 
arriving  at  the  definition  of  low.  If  the 
nutrient  is  found  in  half  or  less  of  the 
foods  consumed,  that  is.  if  it  is  not 
widely  distributed,  FDA  believes  that  it 
is  reasonable  to  find  that  the  nutrient 
will  be  consumed  in  seven  or  fewer 
foods  a  day.  In  this  case,  a  factor  3  times 
2  percent,  or  6  percent,  of  the  DRV,  is 
reasonable.  If  the  nutrient  is  ubiquitous 
across  food  categories,  FDA  is  not 
proposing  to  adjust  the  definition  of 
"low." 

As  described  below,  in  arriving  at  the 
definitions  for  "low,"  FDA  evaluated 
each  nutrient  in  light  of  this  general  rule 
of  thumb,  past  policy,  other  available 
data  and  information,  and  current  public 
health  recommendations. 

c.  Criterion  based  on  weight.  As 
discussed  above  in  section  III.A.2.b.  of 
this  document,  the  agency  believes  that 
in  addition  to  a  criterion  based  on  the 
amount  of  a  nutrient  per  serving,  a 
criterion  based  on  the  amount  of 
nutrient  per  quantity  of  food  is  needed 
to  control  claims  on  nutrient-dense 
foods  with  small  standard  serving  sizes. 
Without  a  limitation  on  the  amount  of 
nutrient  per  100  g  of  food,  declarations 
for  "low"  levels  of  a  nutrient  could  be 
misleading.  Analyses  of  FDA's 
Regulatory  Food  Composition  Data  Bas€ 
(Ref  6)  suggest  that  there  are  a  number 
of  foods  that  would  meet  the  "low" 
criterion  for  amount  per  serving  but  that 
would  still  contain  a  substantial  amount 
of  the  nutrient  on  a  weight  basis  (Ref.  7). 
For  example,  as  stated  above,  certain 
margarines  or  spreads  contain  about  130 
mg  of  sodium  per  serving  but  contain 
over  900  mg  per  100  g.  In  this 
circumstance,  a  small  serving  size  would 
result  in  a  nutrient-dense  food  qualifying 
for  a  "low"  content  claim  if  only  the  per 
serving  criterion  is  used. 

A  criterion  based  on  weight  is 
currently  provided  in  §  105.66(c)  for  the 
term  "low  calorie."  That  regulation 
stipulates  that  a  "low  calorie"  food  must 
not  provide  more  than  0.4  calories  per  g 
of  food.  Similarly,  FDA  is  proposing  to 
include  a  second  criterion  based  on  the 
amount  of  the  nutrient  per  100  g  of  food 
in  the  definition  for  "low"  for  all  but  one 
of  five  nutrients  identified  above. 

d.  Foods  inherently  "low"  in  a 
nutrient.  Consistent  with  the  agency's 
conclusion  pertaining  to  foods 
inherently  "free"  of  a  nutrient,  the 
agency  believes  that  the  use  of  terms 
such  as  "low  sodium"  or  "low  fat"  on 
foods  that  are  inherently  low  in  that 
nutrient  can  be  misleading  (see 
proposed  §  101.13(e)(2)).  Accordingly. 
FDA  is  proposing  for  calories  in         p 
§  101.60(b)(2)(ii)  and  for  sodium  in 
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d  he.  used  a  factor  of  2  times  2  percent  or  4 

percent  of  the  DRV  (i.e..  doubling)  in 
arriving  at  the  definition  of  low.  If  the 
nutrient  is  found  in  half  or  less  of  the 
foods  consumed,  that  is.  if  it  is  not 
widely  distributed,  FDA  believes  that  it 
is  reasonable  to  find  that  the  nutrient 
will  be  consumed  in  seven  or  fewer 
foods  a  day.  In  this  case,  a  factor  3  times 
2  percent,  or  6  percent,  of  the  DRV,  is 
reasonable.  If  the  nutrient  is  ubiquitous 
across  food  categories,  FDA  is  not 
proposing  to  adjust  the  definition  of 
"low." 

As  described  below,  in  arriving  at  the 
definitions  for  "low,"  FDA  evaluated 
each  nutrient  in  light  of  this  general  rule 
of  thumb,  past  policy,  other  available 
data  and  information,  and  current  public 
health  recommendations. 

c.  Criterion  based  on  weight.  As 
discussed  above  in  section  III.A.Z.b.  of 
this  document,  the  agency  believes  that 
in  addition  to  a  criterion  based  on  the 
amount  of  a  nutrient  per  serving,  a 
criterion  based  on  the  amount  of 
nutrient  per  quantity  of  food  is  needed 
to  control  claims  on  nutrient-dense 
foods  with  small  standard  serving  sizes. 
Without  a  limitation  on  the  amount  of 
nutrient  per  100  g  of  food,  declarations 
for  "low"  levels  of  a  nutrient  could  be 
misleading.  Analyses  of  FDA's 
Regulatory  Food  Composition  Data  Base 
(Ref.  6)  suggest  that  there  are  a  number 
of  foods  that  would  meet  the  "low" 
criterion  for  amount  per  serving  but  that 
would  still  contain  a  substantial  amount 
of  the  nutrient  on  a  weight  basis  (Ref.  7). 
For  example,  as  stated  above,  certain 
margarines  or  spreads  contain  about  130 
mg  of  sodium  per  serving  but  contain 
over  900  mg  per  100  g.  In  this 
circumstance,  a  small  serving  size  would 
result  in  a  nutrient-dense  food  qualifying 
for  a  "low"  content  claim  if  only  the  per 
serving  criterion  is  used. 

A  criterion  based  on  weight  is 
currently  provided  in  §  105.66(c)  for  the 
term  "low  calorie."  That  regulation 
stipulates  that  a  "low  calorie"  food  must 
not  provide  more  than  0.4  calories  per  g 
of  food.  Similarly,  FDA  is  proposing  to 
include  a  second  criterion  based  on  the 
amount  of  the  nutrient  per  100  g  of  food 
in  the  definition  for  "low"  for  all  but  one 
of  five  nutrients  identified  above. 

d.  Foods  inherently  "low"  in  a 
nutrient.  Consistent  with  the  agency's 
conclusion  pertaining  to  foods 
inherently  "free"  of  a  nutrient,  the 
agency  believes  that  the  use  of  terms 
such  as  "low  sodium"  or  "low  fat"  on 
foods  that  are  inherently  low  in  that 
nutrient  can  be  misleading  (see 
proposed  §  101.13(e)(2)).  Accordingly. 
FDA  is  proposing  for  calories  in         ^. 
§  101.60(b](2)(ii)  and  for  sodium  in 


§  101.61  (b)(4)(iii)  to  require  that  for 
claims  of  low  nutrient  content  on  foods 
that  meet  the  definition  for  "low 
calories"  or  "low  sodium"  without 
benefit  of  special  processing,  alteration, 
formulation,  or  reformation  to  decrease 
the  nutrient  content,  that  the  label  refer 
to  all  foods  of  that  type  and  not  merely 
to  the  particular  brand  to  which  the 
labeling  attaches.  For  example, 
applesauce  would  inherently  meet  the 
definition  for  "low  sodium."  Therefore, 
if  the  agency  adopts  these  proposed 
provisions,  a  jar  of  applesauce  could  be 
labeled  with  a  statement  such  as 
"applesauce,  a  low  sodium  food."  The 
agency  is  proposing  in  §  101.61(b)  (2)  (iii) 
a  similar  requirement  for  "very  low 
sodium  foods."  These  requirements  are 
consistent  with  the  general  policy  on 
"free"  nutwent  content  claims  discussed 
above. 

The  agency  is  proposing  a  similar 
requirement  for  "low  fat,"  "low 
saturated  fat,"  and  "low  cholesterol" 
claims  in  the  companion  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

e.  Synonyms.  FDA  is  proposing  as 
synonyms  for  "low  '  the  terms  "little  or 
(few),"  "small  amounts  of."  and  "low 
source  of."  The  agency  is  proposing 
these  synonyms  to  provide  Oexibility  for 
industry.  FDA  requests  comments  on 
whether  consumers  commonly 
understand  these  terms  to  have  the 
same  meaning  as  "low." 

f.  Specific  definitions. —  i.  "Low 
sodium  and  very  low  sodium".  In 
defining  sodium  claims  for  the  current 
regulation  on  sodium  labeling  (21  CFR 
101.13),  FDA  considered  the  number  of 
servings  of  food  that  the  average 
American  consumes  each  day  (49  FR 
15534,  April  18. 1984).  Based  on  20 
servings  per  day  as  a  reasonable 
average  number  of  servings  for  adults 
and  a  criterion  of  140  mg  of  sodium  per 
serving,  the  agency  estimated  that  the 
consumption  of  20  "low  sodium"  foods 
would  contribute  about  2.800  mg  of 
sodium  per  day.  FDA  stated  that  it  was 
likely  that  persons  on  "mildly  restricted" 
diets  would  consume  a  number  of 
sodium  free  foods  or  foods  containing 
very  low  levels  of  sodium,  thereby 
providing  some  flexibility  in  the  diet  to 
allow  for  the  consumption  of  sodium 
from  other  sources  such  as  drinking 
water  or  table  salt.  In  the  1984  final  rule. 
FDA  also  cited  evidence  that  more  than 
50  percent  of  the  foods  in  the  analysis 
that  it  did  at  the  time  fell  below  140  mg 
per  serving,  suggesting  that  the  term 
would  have  a  reasonably  broad 
application  in  the  food  supply. 

Thus,  in  1984,  FDA  defined  "low 
sodium"  as  less  than  or  equal  to  140  mg 
sodium  per  serving.  FDA  had  originally 


proposed  that  the  term  "low  sodium"  be 
defined  as  35  mg  or  less  per  serving  (47 
FR  26580).  However,  comments  on  the 
proposed  definition  persuaded  the 
agency  that  35  mg  or  less  of  sodium  was 
a  level  too  low  to  be  broadly  useful  to 
the  general  public.  The  agency  therefore 
modified  its  definition  of  this  term. 
However,  the  agency  added  the  term 
"very  low  sodium"  and  defined  it  as  less 
than  or  equal  to  35  mg  sodium  per 
serving.  In  the  1984  final  rule,  FDA 
concluded  that  "very  low  sodium  foods" 
would  be  useful  to  individuals  in  the 
population  wishing  to  reduce  their  total 
sodium  intake  to  a  more  moderate  level 
and  would  be  especially  useful  to 
individuals  on  medically  restricted  diets. 
Thus,  the  descriptive  terms  for  sodium 
have  been  defined  and  used  for 
approximately  8  years,  and  the  agency 
believes  that  consumers  have  become 
familiar  with  the  terms  "low  sodium" 
and  "very  low  sodium."  In  general, 
comments  received  in  response  to  the 
1989  ANPRM  and  at  the  public  hearings 
did  not  indicate  a  need  to  change  the 
definitions  for  these  terms.  Several 
comments  supported  keeping  the 
existing  criteria.  For  these  reasons,  the 
agency  is  proposing  to  retain  35  mg  or 
less  per  serving  as  the  first  criterion  for 
the  definition  of  "very  low  sodium"  and 
140  mg  or  less  per  serving  as  the  first 
criterion  for  the  definition  of  "low 
sodium." 

The  agency  is  aware  that  this 
definition  for  "low  sodium"  is  not 
consistent  with  the  general  basis  on 
which  FDA  is  proposing  to  define  "low" 
claims.  With  the  exception  of  all  fruits 
and  raw  vegetables,  sodiujn  is  present  in 
or  added  to  many  cate^cjfies  of  foods  in 
the  food  supply.  Tjiefefore.  if  sodium 
were  considere^H©  be  ubiquitous  in  the 
food  supply,  th^eneral  rule  of  thumb 
could  result  in  an  initial  definition  for 
"low  sodium"  of  2  percent  of  the  DRV  or 
48  mg  of  sodium  per  ser\'ing.  Clearly.  48 
mg  of  sodium  per  serving  is 
considerably  lower  than  140  mg  of 
sodium  per  serving.  Even  if  the  agency 
were  to  conclude  that  sodium  cannot  be 
considered  to  be  ubiquitous,  and 
consequently  the  value  representing  2 
percent  of  the  DRV  for  sodium  was 
doubled,  the  criterion  would  still  be  only 
96  mg  or  less  sodium  per  serving. 

The  agency  considered  defining  the 
term  "low  sodium"  as  96  mg  or  less  per 
serving  (i.e.,  that  amount  reflective  of 
approximately  4  percent  of  the  DRV  for 
sodium),  and  not  defining  "very  low 
sodium."  Such  an  action  would  be 
consistent  with  the  most  recent  dietary 
recommendations  and  with  the  agency's 
general  goal  of  limiting  the  number  of 
descriptor  terms.  However,  such  an 
action  would  be  contrary  to  the  majority 


of  comments  received  by  the  agency  in 
response  to  the  1989  ANPRM  concerning 
the  level  for  "low  sodium."  Therefore. 
FDA  is  proposing  to  retain  the  definition 
for  "low  sodium"  as  140  mg  or  less  per 
serving  and  to  define  "very  low  sodium" 
as  35  mg  or  less  per  serving. 

The  agency  specifically  requests 
comments  concerning  these  definitions. 
FDA  is  interested  in  comments 
concerning:  The  appropriateness  of  the 
definitions  given  recent  consensus 
reports  and  dietary  recommendations 
such  as  the  NAS  Diet  and  Health  report; 
whether  substantially  increased  public 
health  benefits  could  be  realized  by 
using  a  criterion  lower  than  140  mg  per 
serving  for  defining  sodium;  and  the 
utility  of  retaining  both  the  "low 
sodium"  and  "very  low  sodium"  terms. 
FDA  is  proposing  a  second  criterion 
for  defining  "low  sodium"  as  140  mg  or 
less  sodium  per  100  g  and  "very  low 
sodium"  as  35  mg  or  less  sodium  per  100 
g.  The  per  100  g  criterion  is  needed  to 
control  claims  on  sodium-dense  foods 
with  small  serving  sizes  because,  as 
explained  above,  these  foods  may  be 
consumed  frequently,  resulting  in  a 
substantial  total  daily  intake  of  sodium. 
Because  the  claim  would  be  misleading 
to  consumers  unless  both  the  per  serving 
and  per  100  g  criteria  are  met,  the 
agency  is  proposing  that  both  must  be 
satisfied  to  meet  the  definition. 
Examples  of  foods  for  which  the 
proposed  sodium  descriptors  could  not 
be  used  because  they  do  not  meet  both 
criteria  for  "low"  include  olives  with  105 
mg  sodium  per  serving  but  750  mg  per 
100  g  and  butter/spreads  with  about  120 
mg  sodium  per  serving  but  over  800  mg 
per  100  g.  In  the  case  of  "very  low."  the 
foods  excluded  as  a  result  of  the  second 
criterion  include  canned  beef  gravy  with 
28  mg  of  sodium  per  ser\'ing  but  50  mg 
per  100  g.  (However,  canned  beef  gravy 
would  be  able  to  bear  a  "low  sodium" 
claim.) 

Accordingly,  the  agency  is  proposing 
in  S  101.61(b)(2)(ii)  that  the  term  "very 
low  sodium"  may  be  used  on  the  label 
and  labeling  of  foods  that  contain  35  mg 
or  less  of  sodium  per  serving  and  per  100 
g.  and  in  §  101.61(b){4)(ii)  that  the  term 
"low  sodium"  may  be  used  on  the  label 
and  in  labeling  of  foods  that  contain  140 
mg  or  less  of  sodium  per  serving  and  per 
100  g. 

ii.  "Low  calorie".  Obesity  is  a  major 
health  problem  in  the  U.S..  and  dietary 
recommendations  consistently  stress  the 
need  to  maintain  a  healthy  weight.  FDA 
believes  that  people  can  be  helped  to 
control  their  weight  if  foods  that  are  low 
in  calories  are  brought  to  their  attention 
(42  FR  37166.  July  19. 1977). 
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In  1978,  FDA  established  in  21  CFR 
105.66  a  definition  for  "low  calorie"  (43 
FR  43248.  September  22, 1978).  In  the 
preamble  to  its  tentative  rule  (42  FR 
37166,  July  19, 1977),  FDA  accepted  the 
concept  that  the  designation  "low 
calorie"  should  apply  to  foods  of 
distinctly  low  caloric  value  in  a  single 
serving.  However,  as  stated  above,  the 
agency  rejected  the  view  that  low 
calorie  foods  are  only  those  that  are  so 
low  in  caloric  value  that  they  can  be 
eaten  freely,  without  adding 
significantly  to  the  caloric  content  of  the 
total  diet.  The  agency  stated  that  the 
proposed  definition  of  "low  calorie" 
would  require  that  consumers  apply 
reasonable  judgment  in  selecting  "low 
calorie"  foods  as  part  of  an  overall 
Gietary  pattern.  FDA  said  that 
consumers  could  determine  from 
nutrition  labeling  how  much  of  a 
particular  food  they  could  consume  per 
day  without  adding  significantly  to  their 
total  caloric  intake.  The  agency  stated 
that  this  approach  was  appropriate 
because  caloric  requirements  vary 
considerably  from  person  to  person. 

In  1978,  FDA  defined,  in 
§  105.66{c)(l)(i).  "low  calorie"  as  40 
calories  or  less  per  serving  (43  FR  43248, 
September  22. 1978).  The  agency  stated 
that  this  defmition  would  include  only 
foods  of  distinctly  low  caloric  value 
while  at  the  same  time  allowing  a 
reasonable  number  of  foods  to  be 
labeled  as  "low"  in  calories,  as 
supported  by  analyses  of  available  data 
bases.  FDA  also  provided  for  a  second 
criterion  for  the  definition  of  "low 
calorie"  of  0.4  calories  or  less  per  g  of 
food  (i.e.,  40  calories  per  100  g) 
(§  105.66(c)(l)(i)).  The  agency  stated  that 
this  level  was  appropriate  because 
available  data  indicated  that  foods 
generally  considered  the  most  useful 
types  of  low  calorie  foods  (e.g..  most 
soups,  juices,  fruits,  and  vegetables 
containing  40  calories  or  less  per 
serving)  also  satisfy  this  second, 
density-based  criterion. 

In  response  to  the  1989  ANPRM  and 
recent  public  hearings,  the  agency 
received  numerous  comments  from  a 
variety  of  consumer  and  professional 
organizations  strongly  supporting  the 
use  of  the  term  "low  calorie."  In  the  time 
since  the  1978  rule,  public  health  policy 
and  dietary  recommendations  relative  to 
caloric  intake  have  not  changed 
appreciably,  although  there  is  evidence 
that  the  problem  of  obesity  may  have 
increased  (Ref  3).  The  concepts 
articulated  in  the  1977  rule  remain 
appropriate  for  current  dietary 
recommendations  and.  in  the  opinion  of 
the  agency,  remain  appropriate  as  a 
basis  for  defining  "low  calorie." 


While  a  DRV  for  calories  has  not  been 
established.  FDA  used  a  reference 
caloric  intake  of  2.350  calories  in 
establishing  the  DRVs  for  other 
nutrients.  This  reference  level  is  the 
population-adjusted  mean  of  the 
recommended  energy  allowance  for 
persons  four  or  more  years  of  age.  as 
indicated  in  the  10th  Edition  of  the 
"Recommended  Dietary  Allowances" 
(Ref  4).  The  agency  used  this  reference 
caloric  intake  in  reviewing  the  current 
definition  for  "low  calorie."  Calories  are 
ubiquitous  across  food  categories  (Ref 
35).  and  therefore  using  the  general 
approach  described  above.  2  percent  of 
2,350  calories  (i.e.,  47  calories)  would  be 
a  reasonable  starting  point  for  the 
definition  of  "low  calorie."  Because  the 
current  definition  of  40  calories  per 
serving  is  sufficiently  close  to  this 
calculated  amount  of  47  calories  per 
serving,  FDA  tentatively  concludes  that 
it  is  not  necessary  to  alter  the  long- 
established  criterion  of  40  calories  per 
serving.  Therefore.  FDA  is  proposing  in 
§  101.60(b)(2)(i)  to  retain  the  definition 
of  a  "low  calorie"  food  as  a  food 
containing  40  calories  or  less  per 
serving. 

The  agency  continues  to  believe  that 
the  inclusion  of  a  weight-based  criterion 
in  the  definition  of  "low  calorie"  is 
appropriate  and  prevents  claims  from 
being  misleading  to  consumers. 
However,  as  originally  stated  in  the 
Federal  Register  of  September  22, 1978 
(43  FR  43248  at  43250).  the  agency 
believes  that  although  sugar  substitutes 
would  not  meet  the  weight-based 
criterion,  they  should  continue  to  be 
excluded  from  this  criterion. 

Sugar  substitutes  contain  calories.  In 
fact,  many  contain  more  than  40  calories 
per  100  g.  However,  they  have 
considerably  less  weight  per  degree  of 
sweetness  than  sugars.  Consequently  a 
considerably  smaller  amount  of  sugar 
substitute  than  sugar  may  be  used  and 
still  provide  the  same  degree  of 
sweetness.  Because  sugar  substitutes 
are  used  on  a  sweetness  rather  than  a 
weight  basis,  FDA  believes  that  a 
weight  based  criterion  is  not  appropriate 
for  these  foods.  Such  a  criterion  would 
mean  that  sugar  substitutes  could  not 
make  low  calorie  claims  even  though 
they  are  frequently  used  as  ingredients 
in  low  calorie  foods.  By  continuing  to 
not  require  sugar  substitutes  to  meet  the 
40  calories  per  100  g  requirement,  sugar 
substitutes  can  continue  to  be  labeled  as 
"low  calorie."  Therefore.  FDA  is 
proposing  in  9  101.6O(b)(2)(i]  for  the  term 
"low  calorie"  to  provide  that,  in  addition 
to  containing  no  more  than  40  calories 
per  serving,  such  foods,  except  for  sugar 


substitutes,  must  contain  no  more  than 
40  calories  per  100  g  of  food. 

3.  "High"  and  "Source" 

a.  Background.  The  agency  considered 
several  approaches  for  defining  terms 
useful  in  making  nutrient  content  claims 
to  emphasize  the  presence  of  a  nutrient. 
Earlier,  in  response  to  the  increased  use 
of  descriptive  terms  as  part  of  shelf- 
labeling  programs  in  supermarkets,  the 
agency  had  suggested  definitions  for  the 
terms  "source,"  "good  source,"  and 
"excellent  source"  (Ref  9).  The  agency 
defined  these  terms  as  providing  10 
percent  or  more.  25  percent  or  more,  and 
40  percent  or  more  of  the  U.S.  RDA, 
respectively,  per  serving  of  food,  and  in 
the  case  of  dietary  fiber,  2  g  or  more.  5  g 
or  more,  and  8  g  or  more,  respectively, 
per  serving  of  food. 

The  report  from  the  lOM  Committee 
on  nutrition  labeling  (Ref  5)  favored  a 
system  in  which  vitamins  and  minerals, 
when  listed  on  the  label,  would  be 
described  qualitatively  using  words 
rather  than  quantitatively  using  numbers 
or  percentages  of  the  U.S.  RDA. 
However,  the  committee  did  not 
specifically  address  the  need  for  criteria 
for  nutrient  content  claims. 

While  FDA  is  proposing  to  retain 
quantitative  listings  of  nutrients  in  the  . 
nutrition  label,  the  agency  believes  that 
there  is  merit  in  the  lOM  Committee's 
recommendations  concerning  the  use  of 
certain  descriptive  terms,  especially 
when  used  for  nutrient  content  claims 
intended  to  emphasize  the  presence  of  a 
nutrient. 

The  lOM  Committee  suggested 
definitions  for  the  terms  "contain." 
"good  source  of"  and  "very  good  source 
of."  However,  it  commented  that  the 
term  "excellent  source"  would  provide 
an  unintended  incentive  for  unnecessary 
vitamin  and  mineral  fortification.  In 
addition,  the  lOM  Committee's  review 
of  the  vitamin  and  mineral  content  of  a 
variety  of  foods  indicated  that  very  few 
foods  would  be  eligible  to  use  the  term 
"excellent  source"  as  currently  defined 
by  FDA,  even  though  many  of  the  foods 
are  recognized  as  important  sources  of 
specific  nutrients.  The  lOM  Committee 
further  pointed  out  that  most  vitamins 
and  minerals  do  not  occur  naturally  at 
high  levels  in  any  one  food.  The  lOM 
Committee's  report  stated  that  an 
adequate  diet  must  be  assembled  from  a 
variety  of  different  foods,  and  it 
emphasized  that  such  a  varied  diet  was 
the  type  of  dietary  pattern  that  food 
labeling  should  encourage.  The  lOM 
Committee  recommended  that  VDA 
definitions  of  descriptive  terms  should 
be  based  on  more  "wiodest"  definitions 
than  the  40  percent  of  U.S.  RDA 


November  27.  1991  /  Proposed  Rules 


s  not  been 
;nce 
in 
sr 

is  the 
he 

ce  for 
age,  as 
fthe 
nances" 
reference 
:  current 
alories  are 
ries  (Ref. 
neral 
)ercent  of 
would  be 
■the 

cause  the 
IS  per 
this 
es  per 
ludes  that 
long- 
aries  per 
•posing  in 
lefmition 
lod 
per 

lieve  that 
d  criterion 
ie"  is 
ms  from 
s. 

in  the 
:  22. 1978 
tncy 

ubstitutes 
sed 
e  tobe 

ilories.  In 
40  calories 

degree  of 
:quently  a 
of  sugar 
used  and 
of 

istitutes 
it  than  a 
lat  a 

appropriate 
on  would 
9uld  not 

though 
gredients 
nuing  to 
to  meet  the 
ent.  sugar 
i  labeled  as 
Us 
For  the  term 

in  addition 
I  calories 
)t  for  sugar 


substitutes,  must  contain  no  more  than 
40  calories  per  100  g  of  food. 

3.  "High"  and  "Source" 

a.  Background.  The  agency  considered 
several  approaches  for  defining  terms 
useful  in  making  nutrient  content  claims 
to  emphasize  the  presence  of  a  nutrient. 
Earlier,  in  response  to  the  increased  use 
of  descriptive  terms  as  part  of  shelf- 
labeling  programs  in  supermarkets,  the 
agency  had  suggested  definitions  for  the 
terms  "source."  "good  source."  and 
"excellent  source"  (Ref.  9).  The  agency 
defmed  these  terms  as  providing  10 
percent  or  more.  25  percent  or  more,  and 
40  percent  or  more  of  the  U.S.  RDA, 
respectively,  per  serving  of  food,  and  in 
the  case  of  dietary  fiber.  2  g  or  more,  5  g 
or  more,  and  8  g  or  more,  respectively, 
per  serving  of  food. 

The  report  from  the  lOM  Committee 
on  nutrition  labeling  (Ref.  5)  favored  a 
system  in  which  vitamins  and  minerals, 
when  listed  on  the  label,  would  be 
described  qualitatively  using  words 
rather  than  quantitatively  using  numbers 
or  percentages  of  the  U.S.  RDA. 
However,  the  committee  did  not 
specifically  address  the  need  for  criteria 
for  nutrient  content  claims. 

While  FDA  is  proposing  to  retain 
quantitative  listings  of  nutrients  in  the  . 
nutrition  label,  the  agency  believes  that 
there  is  merit  in  the  lOM  Committee's 
recommendations  concerning  the  use  of 
certain  descriptive  terms,  especially 
when  used  for  nutrient  content  claims 
intended  to  emphasize  the  presence  of  a 
nutrient. 

The  lOM  Committee  suggested 
definitions  for  the  terms  "contain." 
"good  source  of."  and  "very  good  source 
of."  However,  it  commented  that  the 
term  "excellent  source"  would  provide 
an  unintended  incentive  for  unnecessary 
vitamin  and  mineral  fortification.  In 
addition,  the  lOM  Committee's  review 
of  the  vitamin  and  mineral  content  of  a 
variety  of  foods  indicated  that  very  few 
foods  would  be  eligible  to  use  the  term 
"excellent  source"  as  currently  defined 
by  FDA.  even  though  many  of  the  foods 
are  recognized  as  important  sources  of 
specific  nutrients.  The  lOM  Committee 
further  pointed  out  that  most  vitamins 
and  minerals  do  not  occur  naturally  at 
high  levels  in  any  one  food.  The  lOM 
Committee's  report  stated  that  an 
adequate  diet  must  be  assembled  from  a 
variety  of  different  foods,  and  it 
emphasized  that  such  a  varied  diet  was 
the  type  of  dietary  pattern  that  food 
labeling  should  encourage.  The  lOM 
Committee  recommended  that  I-DA 
definitions  of  descriptive  terms  should 
be  based  on  more  "niodest"  definitions 
than  the  40  percent  of  U.S.  RDA 
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currently  used  to  define  the  term 
"excellent  source." 

The  agency  agrees  that  consumers 
should  be  encouraged  to  consume  a 
wide  variety  of  foods.  The  agency  also 
believes  thai  the  criteria  for  descriptive 
terms  should  be  consistent  with  the 
levels  of  nutrients  occurring  naturally  in 
foods,  and  that  definitions  for  terms 
should  allow  for  a  reasonable  number  of 
foods  to  make  the  claim.  For  these 
reasons,  the  agency  does  not  believe 
that  descriptive  terms  such  as  "high" 
can  be  considered  useful  to  consumers  if 
they  can  identify  only  very  few  foods  or 
only  specially  formulated  foods.  Such 
criteria  could  discourage  the 
consumption  of  a  wide  variety  of  foods. 
Furthermore,  the  use  of  criteria  that  take 
into  account  the  amounts  of  nutrients 
occurring  naturally  in  foods  is  in  line 
with  the  recommendations  provided  in 
"Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans"  issued  jointly 
by  DHHS  and  USDA  (Ref.  1).  Those 
r?commendations  emphasize  the  need  to 
rslect  a  diet  from  a  wide  variety  of 
.''oods  and  to  obtain  specific  nutrients 
from  a  variety  of  foods  rather  than  from 
a  few  highly  fortified  foods  or 
supplements. 

b.  How  definitions  of  "high  "  and 
"source"  were  derived  for  nutrients.  As 
directed  by  the  1990  amendments 
(section  3(b)(l)(A)(in)(VI)).  FDA  is 
proposing  to  define  the  term  "high"  for 
use  in  nutrient  content  claims.  The 
agency  is  proposing  in  §  101.54(b)(1)  that 
the  term  "high"  may  be  used  when  a 
serving  of  the  food  contains  20  percent 
or  more  of  the  proposed  RDI  or  the 
proposed  DRV.  The  agency  is  also 
proposing  in  §  101.54(c)(1)  that  the  term 
"source"  unmodified  by  an  adjective 
may  be  used  to  describe  a  food  when  a 
serving  of  the  food  contains  10  to  19 
percent  of  the  RDI  or  the  DRV. 

The  use  of  20  percent  or  more  of  the 
proposed  reference  value  as  a  standard 
for  the  presence  of  upper  levels  of  a 
nutrient  (i.e..  "high")  is  generally 
consistent  with  the  lOM  Committee 
recommendation  for  "very  good  source" 
for  vitamins  and  minerals.  The  lOM 
Committee  stated  that  a  criterion  of 
more  than  20  percent  of  the  reference 
value  would  encompass  a  sufficient 
number  of  items  in  the  food  supply  to 
ensure  that  the  use  of  the  criterion 
would  encourage  consumers  to  select  a 
varied  diet  (Ref.  5). 

In  evaluating  the  appropriateness  of 
the  criterion  of  20  percent  or  more  of  the 
RDI  or  DRV  as  the  basis  for  the 
definition  of  "high."  FDA  used  its 
Regulatory  Food  Composition  Data  Base 
to  examine  the  types  of  foods  that 
contain  nutrients  at  levels  that  meet  or 
surpass  20  percent  of  the  proposed 


reference  value  (Ref.  36).  Sixteen 
nutrients  with  RDIs  and  one  with  a  DRV 
(i.e..  potassium)  were  considered  in  this 
analysis.  Other  nutrients  with  RDIs  or 
DRVs  were  excluded  either  because  the 
agency  is  not  proposing  to  define  "high" 
for  these  nutrients  (e.g..  fat),  or  because 
the  nutrients  values  in  the  data  base 
were  absent  or  insufficient  (i.e.,  missing 
values  for  more  than  25  percent  of  the 
foods).  For  the  majority  of  the  17 
nutrients  considered,  at  least  10  percent 
of  the  foods  in  the  data  base  contain  20 
percent  or  more  of  the  RDI  or  DRV  (i.e., 
the  proposed  definition  for  "high").  For 
these  nutrients  there  was  at  least  one 
and  often  more  than  one  food  category 
that  contained  a  substantial  number  of 
foods  containing  20  percent  or  more  of 
the  RDI  or  DRV. 

Those  nutrients  for  which  fewer  than 
10  percent  of  the  foods  in  the  data  base 
contain  20  percent  or  more  of  the  RDI  or 
DRV  were  calcium,  magnesium,  copper, 
manganese,  potassium,  pantothenic 
acid,  and  vitamin  A.  However,  even 
with  these  nutrients  (with  the  exception 
of  potassium),  there  was  a  substantial 
number  of  foods  in  at  least  one  food 
category  that  would  qualify  for  "high" 
claim  if  the  proposed  definition  were 
used.  Thus,  based  on  this  evaluation,  the 
agency  agrees  with  the  lOM 
Committee's  conclusion  that  this 
criterion  would  permit  a  sufficient 
number  of  food  items  to  allow 
consumers  to  use  the  claim  in  selecting  a 
varied  diet.  Therefore,  the  agency 
tentatively  concludes  that  a  criterion  of 
20  percent  or  more  the  RDI  or  DRV 
provides  an  appropriate  basis  for  upper- 
level  content  claims  and  can  readily  be 
used  by  consumers  to  implement  current 
dietary  guidelines. 

While  the  lOM  Committee  has 
suggested  the  use  of  the  term  "very  good 
source"  for  levels  above  20  percent  of 
the  label  reference  value,  the  agency  is 
proposing  to  define  this  level  as  "high" 
to  be  consistent  with  the  1990 
amendments.  Additionally,  while  the 
lOM  Committee  suggested  a  definition 
of  more  than  20  percent  of  the  reference 
value,  FDA  has  tentatively  concluded 
that  a  definition  of  20  percent  or  more  is 
more  consistent  with  the  agency's 
approach  of  defining  the  term  "low"  in 
that  the  definition  includes  the  integer. 
The  inclusion  of  the  integer  makes  little 
practical  difference  in  terms  of  the  types 
and  numbers  of  foods  omitted  or 
included  (Ref.  37). 

As  discussed  previously,  the  agency  is 
concerned  that  the  use  of  many 
descriptive  terms  could  overburden 
consumers  and  result  in  consumer 
confusion  or  frustration.  The  agency 
believes,  for  example,  that  allowing  the 
terms  "rich  "  and  "high"  to  describe  two 


different  levels  of  a  beneficial 
ingredient,  would  be  confusing  and 
misleading  to  consumers  who  could 
reasonably  be  expected  to  have 
difficulty  distinguishing  "rich"  from 
"high." 

While  the  1990  amendments  specify 
that  FDA  should  define  the  term  "high," 
the  statute  does  not  preclude  the  agency 
from  defining  other  appropriate  terms 
for  making  nutrient  content  claims  to 
emphasize  the  presence  of  a  nutrient. 
The  agency  is  concerned  that  the  use  of 
only  the  term  "high"  will  encourage 
persons  to  focus  their  attention  solely  on 
foods  "high"  in  nutrients,  when,  in  fact, 
a  healthy  diet  can  include  a  range  of 
foods  that  are  not  necessarily  "high"  in 
a  particular  nutrient.  Therefore,  to 
expand  the  number  of  foods  to  which 
consumers'  attention  may  be  drawn  and 
from  which  consumers  are  encouraged 
to  select  and  still  be  likely  to  meet 
dietary  recommendations.  FDA  is 
proposing  to  define  the  term  "source" 
unmodified  by  an  adjective. 

FDA  believes  that  it  is  appropriate 
and  beneficial  to  consumers  to  allow  the 
use  of  this  term,  which  characterizes  a 
mid-range  of  nutrient  content.  In 
defining  the  term  "source,"  FDA  intends 
to  allow  food  manufacturers  and 
retailers  to  make  a  nutrient  content 
claim  for  a  food  that  provides  a 
significant  amount  of  the  nutrient  in  a 
serving  of  the  food  but  for  which  the 
nutrient  level  carmot  be  described  as 
"high."  FDA  believes  that  this 
information  will  be  helpful  to  consumers 
in  selecting  a  healthy  and  nutritious  diet 

The  agency  is  proposing  that  for  a 
food  to  be  considered  to  be  a  "source" 
of  a  nutrient,  the  food  must  contain  10  to 
19  percent  of  the  proposed  RDI  or  DRV 
per  serving.  FDA  believes  that  a 
criterion  of  10  to  19  percent  is  consistent 
with  the  criterion  11  to  20  percent  of  the 
RDI  or  DRV  suggested  by  the  lOM 
Committee  for  the  term  "good  source 
of,"  a  term  intended  to  reflect  a  mid- 
range  of  nutrient  content.  The  proposed 
definition  of  "source"  is  also  consistent 
with  the  agency's  suggestion  that,  for  the 
purposes  of  grocery  store  shelf-labeling, 
the  term  "source"  could  be  used  when  a 
serving  of  the  food  contains  10  percent 
or  more  of  the  U.S.  RDA  of  the  featured 
substance  (Ref.  31).  Consequently,  the 
term  "source."  used  to  denote  that  a 
food  contains  at  least  10  percent  of  the 
RDI  or  DRV  of  a  nutrient,  has  been 
introduced  to,  and  used  by,  consumers 
in  grocery-store  shelf-labeling  and  is 
likely  to  be  familiar  to  them. 

FDA  is  not  proposing  to  define  the 
term  "contains,"  such  as  "contains 
vitamin  C"  or  "contains  fiber."  Wniie 
the  lOM  Committee  has  proposed  the 
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use  of  the  term  "contains."  this 
recommendation  was  made  in  the 
context  of  describing,  on  the  nutrition 
label,  the  levels  of  nutrients  in  a  food  in 
lieu  of  use  of  percentages  of  the  U.S. 
RDA.  The  lOM  Committee's  system  of 
terminology,  therefore,  represented  a 
descriptive  scheme  that  graded  the 
levels  of  nutrients  from  upper  to  lower 
levels. 

The  agency  is  concerned  that 
consumers  would  not  be  able  to 
distinguish  easily  between  "source"  and 
"contains"  when  used  as  nutrient 
content  claims,  and  that  consumers 
would  fmd  these  terms  confusing.  More 
importantly,  the  agency  believes  that  for 
the  purposes  of  nutrient  content  claims, 
the  use  of  "high"  and  "source"  provides 
appropriate  opportunities  to  call 
attention  to  the  positive  aspects  of  the 
nutrient  content  of  foods,  and  that  these 
terms  adequately  reflect  levels  of 
nutrients  in  foods  that  can  be  especially 
useful  to  consumers  in  planning  overall 
diets.  Furthermore,  the  agency  has  long 
held  that  levels  of  nutrients  of  less  than 
10  percent  of  the  US  RDA  could  not  be 
used  as  content  claims  because  current 
nutrition  labeling  regulations  prohibit 
claims  that  a  food  is  a  significant  source 
of  a  nutrient  when  the  nutrient  is 
present  in  the  food  at  a  level  of  less  than 
10  percent  of  the  US  RDA  per  serving. 
FDA  is  unaware  of  evidence  suggesting 
that  the  policy  should  be  changed  and 
therefore  is  not  proposing  a  descriptive 
term  for  nutrient  levels  of  less  than  10 
percent  of  the  RDI  or  DRV  per  serving. 

FDA  recognizes  that  limiting  deHned 
descriptors  to  "high"  and  "source"  for 
the  purpose  of  emphasizing  the  positive 
aspects  of  the  presence  of  a  nutrient  is  a 
change  from  previous  agency  guidance 
which  permitted  the  use  of  the  terms 
"excellent  source."  "good  source,"  and 
"source."  and  that  Canadian  guidelines 
also  permit  a  variety  of  such  terms  (Ref. 
38).  The  agency,  however,  has 
tentatively  concluded  that  limiting  the 
number  of  descriptors  will  assist 
consumer  understanding  of.  as  well  as 
confidence  in.  nutrient  content  claims  by 
providing  for  consistent,  clear,  and 
limited  messages  concerning  the 
presence  (or  absence)  of  nutrients  in 
foods.  The  agency  requests  comments 
concerning  its  approach  and  whether  an 
additional  term  describing  an  upper 
level  amount  of  a  nutrient  (such  as  "very 
high")  is  necessary  and  appropriate. 

However,  the  agency  is  proposing  to 
include  synonyms  for  the  two  defined 
terms.  FDA  is  proposing  to  allow  the  use 
of  "rich  in"  and  "a  major  source  of  as 
synonyms  for  "high."  It  is  also  proposing 
to  allow  the  terms  "good  source  of^'  and 
"important  source  of  as  synonyms  for 


"source."  FDA  is  including  these 
synonyms  to  provide  some  flexibility  in 
the  use  of  these  terms. 

FDA  recognizes,  however,  that  this 
aspect  of  the  proposal  may  be 
controversial.  Concerns  about  the  use  of 
synonyms  for  terms  like  "high"  and 
"source"  have  been  raised  by  lOM  and 
the  lUNS  Committee  (Ref  10).  The  lUNS 
Committee  questioned  the  wisdom  of 
more  detailed  descriptors  because  of  the 
difficulties  for  the  consumer  in 
understanding  a  plethora  of  such  terms 
(Ref  10).  FDA  requests  comments  on 
this  issue  and  on  consumer 
understanding  of  the  terms  that  it  has 
proposed  as  synonyms  for  "high"  and 
"source." 

c.  "High"  and  "source"  not  defined  for 
total  carbohydrate  and  unsaturated 
fatty  acids.  FDA  has  tentatively 
concluded  that  definitions  for  "high" 
and  "source"  for  the  nutrients  total 
carbohydrate,  including  complex 
carbohydrates,  and  unsaturated  fatty 
acids  would  be  misleading.  Therefore, 
FDA  is  proposing  to  exclude  these 
nutrients  from  the  coverage  of  these 
terms  (proposed  S  101.54(a)). 

In  proposing  declarations  of  nutrient 
content  as  part  of  the  nutrition  label. 
FDA  is  proposing  to  define  total 
carbohydrate  as  consisting  of  both 
complex  carbohydrates  and  sugars. 
Available  consensus  reports  and  current 
dietary  recommendations  generally 
encourage  the  increased  consumption  of 
complex  carbohydrates,  while 
suggesting  that  sugars  intake  be  limited 
(Refs.  1,  2.  and  3).  Therefore,  a  nutrient 
content  claim  such  as  "high  in 
carbohydrate,"  or  "source  of 
carbohydrate."  provides  misleading 
dietary  advice.  At  best,  the  claim  is 
ambiguous  in  that  it  does  not  allow  for 
the  distinction  between  high  levels  of 
complex  carbohydrates  and  high  levels 
of  sugars. 

Furthermore,  the  agency  does  not 
believe  that  allowing  more  specific 
claims  relative  to  levels  of  carbohydrate 
in  foods,  such  as  "high  in  complex 
carbohydrates,"  can  be  supported  based 
on  recommendations  provided  in  the 
major  consensus  reports  (Refs.  2  and  3) 
concerning  complex  carbohydrate  and 
sugars  intake  because  quantitative 
recommendations  for  these  nutrients  are 
not  provided.  Additionally,  while  the 
agency  has  tentatively  proposed  to 
require  declarations  of  complex 
carbohydrates  and  sugars  content  on  the 
nutrition  label  in  response  to  the  1990 
amendments,  the  agency  has  expressed 
concern  about  the  appropriateness  of 
including  these  nutrients.  The  inclusion 
of  complex  carbohydrates  and  sugars 
within  the  mandatory  nutrition  label 


may  be  misleading  to  consumers 
because  it  may  suggest  that  these 
nutrients  have  greater  public  health 
significance  than  has  been  established 
by  existing  diet  and  health  studies.  In 
particular,  the  identification  of  a  specific 
benefit  for  complex  carbohydrates  is 
confounded  by  the  fact  that  diets  high  in 
complex  carbohydrates  arc  usually 
mixed  diets  that  contain  significant 
amounts  of  cereal  grains,  fruits,  and 
vegetables,  which  are  high  in  fiber, 
vitamins,  and  minerals  and  low  in  fat 
(Ref  2).  Thus,  the  extent  to  which 
complex  carbohydrates  provide  a  health 
benefit  separate  from  that  provided  by 
the  fiber,  vitamins,  minerals,  and 
reduced  level  of  fat  is  unclear. 

Nutrient  content  claims  concerning 
"high"  amounts  of  unsaturated  fatty 
acids  in  foods  are  problematic  for 
several  reasons.  Unsaturated  fats  are 
comprised  of  various  mono-  and 
polysaturated  fatty  acids.  Different 
types  of  unsaturated  fatty  acids  are 
known  to  have  different  effects  on 
health.  Some  have  been  shown  to  lower 
serum  cholesterol  levels  when 
substituted  for  saturated  fatty  acids 
(Ref  3).  On  the  other  hand,  there  is  a 
growing  body  of  evidence  suggesting 
that  trans  isomers  of  unsaturated  fatty 
acids  may  be  associated  with  increases 
in  serum  cholesterol  levels  (Ref  3).  TTie 
agency  has  expressed  concern  about  the 
appropriate  definition  of  unsaturated 
fatty  acids  in  its  supplementary 
proposal  on  nutrition  labeling.  FDA  is 
proposing  to  provide  for  voluntary 
declarations  for  the  amount  of 
unsaturated  fatty  acids  in  a  food,  which 
would  be  based  on  the  sum  of  all 
polyunsaturated  and  monounsaturated 
fatty  acids  (i.e..  both  cis  and  trans 
isomers).  If  claims  for  "high" 
unsaturated  fatty  acids  were  permitted. 
trans  isomers  would  be  included  in  the 
level  of  unsaturated  fatty  acids  reflected 
in  such  claims.  However,  FDA  has 
acknowledged  the  controversy 
concerning  the  inclusion  of  trans 
isomers  in  the  definition  of  unsaturated 
fatty  acids.  The  agency  is  specifically 
asking  for  comments  on  the 
appropriateness  of  including  these 
isomers  in  the  definition  for  unsaturated 
fatty  acids,  given  currently  available 
research  and  public  health  goals,  in  the 
supplementary  proposal  on  mandatory 
nutrition  labeling. 

Furthermore,  high  levels  of  intake  of 
unsaturated  fatty  acids,  particularly  high 
polysaturated  fatty  acid  intakes,  may 
increase  risk  of  certain  cancers  (Ref  2). 
The  NAS  report  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref  3)  recommended 
that  intakes  of  polyunsaturated  fatty 
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may  be  misleading  to  consumers 
because  it  may  suggest  that  these 
nutrients  have  greater  public  health 
significance  than  has  been  established 
by  existing  diet  and  health  studies.  In 
particular,  the  identification  of  a  specific 
benefit  for  complex  carbohydrates  is 
confounded  by  the  fact  that  diets  high  in 
complex  carbohydrates  arc  usually 
mixed  diets  that  contain  significant 
amounts  of  cereal  grains,  fruits,  and 
vegetables,  which  are  high  in  fiber, 
vitamins,  and  minerals  and  low  in  fat 
(Ref.  2).  Thus,  the  extent  to  which 
complex  carbohydrates  provide  a  health 
benefit  separate  from  that  provided  by 
the  fiber,  vitamins,  minerals,  and 
reduced  level  of  fat  is  unclear. 

Nutrient  content  claims  concerning 
"high"  amounts  of  unsaturated  fatty 
acids  in  foods  are  problematic  for 
several  reasons.  Unsaturated  fats  are 
comprised  of  various  mono-  and 
polysaturated  fatty  acids.  Different 
types  of  unsaturated  fatty  acids  are 
known  to  have  different  effects  on 
health.  Some  have  been  shown  to  lower 
serum  cholesterol  levels  when 
substituted  for  saturated  fatty  acids 
(Ref.  3).  On  the  other  hand,  there  is  a 
growing  body  of  evidence  suggesting 
that  trans  isomers  of  unsaturated  fatty 
acids  may  be  associated  with  increases 
in  serum  cholesterol  levels  (Ref.  3).  The 
agency  has  expressed  concern  about  the 
appropriate  definition  of  unsaturated 
fatty  acids  in  its  supplementary 
proposal  on  nutrition  labeling.  FDA  is 
proposing  to  provide  for  voluntary 
declarations  for  the  amount  of 
unsaturated  fatty  acids  in  a  food,  which 
would  be  based  on  the  sum  of  all 
polyunsaturated  and  monounsaturated 
fatty  acids  (i.e..  both  cis  and  trans 
isomers).  If  claims  for  "high" 
unsaturated  fatty  acids  were  permitted, 
trans  isomers  would  be  included  in  the 
level  of  unsaturated  fatty  acids  reflected 
in  such  claims.  Howevet.  FDA  has 
acknowledged  the  controversy 
concerning  the  inclusion  of  trans 
isomers  in  the  definition  of  unsaturated 
fatty  acids.  The  agency  is  specifically 
asking  for  comments  on  the 
appropriateness  of  including  these 
isomers  in  the  definition  for  unsaturated 
fatty  acids,  given  currently  available 
research  and  public  health  goals,  in  the 
supplementary  proposal  on  mandatory 
nutrition  labeling. 

Furthermore,  high  levels  of  intake  of 
unsaturated  fatty  acids,  particularly  high 
polysaturated  fatty  acid  intakes,  may 
increase  risk  of  certain  cancers  (Ref.  2). 
The  NAS  report  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  3]  recommended 
that  intakes  of  polyunsaturated  fatty 
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adds  not  exceed  10  percent  of  total 
calories,  and  that  intake  be  maintained 
at  the  cxirrent  VS.  level,  i.e.. 
approximately  7  percent  of  total 
calories.  Claims  for  "high  unsaturated 
fatty  adds,"  however,  could  promote 
increased  intakes  of  poly  unsaturated 
fats. 

Therefore.  FDA  has  tentatively 
decided  not  to  define  the  claim  "high" 
for  unsaturated  fatty  acids  here.  FDA 
believes  that  such  claims  are  potentially 
misleading  because  there  is  some 
evidence  suggesting  that  certain 
components  of  unsaturated  fatty  acids 
may  be  associated  with  the  increased 
risk  of  certain  cancers  because  current 
dietary  recommendations  advise  against 
increases  in  at  least  one  component  of 
unsaturated  fatty  acids,  and  because  the 
current  science  base  has  suggested  that 
the  benefits  of  polyunsaturated  fatty 
acids  derive  not  from  increased  intake 
but  rather  from  their  substitution  for 
saturated  fatty  acids. 

d.  Special  requirements  for  fiber 
claims  for  foods  not  low  in  fat. 
Consistent  with  section  403(r)(2)(A)(v)  of 
the  1990  amendments.  FDA  is  proposing 
to  require  that  unless  a  food  meets  the 
definition  for  "low  fat"  (i.e..  contains  3  g 
or  less  of  fat  per  serving  and  per  100  g  of 
food),  as  proposed  in  S  101.62(b)(2)  of 
the  companion  document  on  claims  for 
fat.  saturated  fat.  and  cholesterol 
content,  the  claims  "high  fiber"  or 
"source  of  fiber"  shall  be  accompanied 
by  a  declaration  of  the  amount  of  total 
fat  in  a  serving  of  the  food.  Therefore. 
FDA  is  proposing  in  §  101.54(d)  that  if  a 
claim  is  made  that  a  food  is  high  in  fiber, 
or  is  a  source  of  fiber,  and  the  food  is 
not  low  in  total  fat  as  defined  in 
§  101.62(b)(2],  then  the  label  must 
disclose  the  level  of  total  fat  per  labeled 
serving  in  the  referral  statement  (e.g., 
"Contains  [Xg]  of  total  fat  per  serving. 
See  [nutrition  panel]  for  nutrition 
information"). 

C.  Relative  Claims 

1.  Introduction 

Among  the  terms  the  agency  is 
required  by  the  1990  amendments  to 
define,  unless  they  are  found  to  be 
misleading,  are  "light"  (or  "lite"), 
"reduced."  and  "less"  (section 
3(b)(l)(A)(iii)(III).  (b)(l)(A)(iii)(IV).  and 
(b)(l)(A)(iii)(V).  respectively).  Claims 
that  include  these  terms  are  intended  to 
help  guide  consumers  to  foods  that  may 
be  useful  in  meeting  current  dietary 
recommendations.  In  addition,  these 
terms  provide  a  basis  for  comparing  the 
level  of  a  nutrient  in  one  food  to  its  level 
in  another  food.  The  agency  refers  to 
these  claims  as  "relative  claims"  to 
distinguish  them  from  the  "absolute" 


nutrient  content  claims  using,  for 
example,  "low"  or  "high."  However,  the 
term  "light"  has  been  used  not  only  as  a 
comparative  term  to  indicate  that  there 
is  less  of  a  nutrient  in  this  particular 
food  compared  to  another  food,  but  it 
has  also  been  used  to  directly  describe  a 
characteristic  of  the  food  itself  without 
direct  comparisons  to  another  food. 

The  agency  is  also  proposing  to  define 
the  circumstances  under  which  the 
terms  "fewer"  and  "more"  may  be  used. 
Together  with  "less,"  FDA  considers 
"fewer"  and  "more"  to  be  a  subset  of 
relative  claims  referred  to  as 
"comparative  claims." 

Although  there  is  a  certain  amount  of 
overlap  in  the  prof>osed  definitions  of 
these  terms,  the  agency  is  really  defining 
them  to  create  a  continuum  for  "light" 
claims,  to  "reduced."  and  finally  to 
"less."  with  decreasing  rigor  in  the 
requirements  for  use  of  the  terms.  FDA'i 
tentative  view  is  that  such  an  approach 
will  limit  consumer  confusion  with 
respect  to  the  meaning  of  these  terms. 
However.  FDA  recognizes  that,  as  an 
alternative,  the  terms  could  be  used 
subject  to  a  single  set  of  definitional 
requirements,  with  full  disclosure,  as 
part  of  the  claim,  of  the  reference  food, 
the  percent  the  nutrient  has  been 
decreased,  and  the  quantitative  amount 
of  the  nutrient  in  the  labeled  food  and 
the  reference  food.  This  alternative 
approach  is  discussed  below  in  section 
IV. 

2.  General  Requirements 

The  general  requirements  for  relative 
claims,  including  comparative  claims, 
are  set  forth  in  proposed  S  101.13(j). 

a.  Reference  foods.  Relative  claims 
compare  the  amount  or  percentage  of  a 
nutrient  in  one  product  to  the  level  of 
that  nutrient  in  another  food.  The 
agency  uses  the  term  "reference  food"  to 
denominate  the  food  to  which  the 
labeled  product  is  compared.  Because  a 
relative  claim  may  be  made  with  respect 
to  a  variety  of  reference  foods.  FDA 
believes  that  for  such  a  claim  to  be 
complete  and  not  misleading,  the'claim 
must  be  accompanied  by  a  statement 
that  compares  the  food  for  which  the 
claim  is  made  to  a  specified  reference 
food.  This  information  is  important 
because  the  amount  of  a  nutrient  in  a 
food  product,  potato  chips  for  example, 
may  vary  widely.  Some  brands  or 
formulations  may  be  relatively  low  in  a 
nutrient,  such  as  fat,  while  others  are 
relatively  high.  Consequently,  the 
declared  percentage  reduction  in  a 
nutrient  in  a  food  making  a  claim  will 
vary  depending  on  the  food  to  which  the 
comparison  is  made.  Conversely,  two 
products  showing  the  same  percentage 
reduction  in  a  nutrient,  25  percent  for 


example,  may  vary  considerably  in  the 
absolute  amount  of  the  reduction, 
depending  on  the  product  to  which  each 
altered  food  is  compared. 

The  agency  believes  that  a  food 
bearing  a  relative  claim,  but  not  the 
identity  of  the  reference  food,  would  be 
misbranded  under  section  403(a)  and 
201  (n)  of  the  act  because  a  fact  material 
to  understanding  the  significance  of  the 
claim  would  not  be  revealed. 
Information  about  the  nature  of  the 
modification  of  the  product,  which 
would  be  essential  in  judging  the 
usefulness  of  the  product,  would  not  be 
declared.  The  agency  believes, 
therefore,  that  the  identity  of  the  food 
that  serves  as  the  basis  for  the  relative 
claim  must  be  stated  on  the  label. 

To  ensure  that  the  comparisons  made 
are  appropriate.  FDA  is  proposing 
criteria  for  selecting  referent  foods. 
FD.^  first  developed  these  criteria  in 
response  to  comments  on  its  proposal  on 
cholesterol  content  claims  (51  FR  42564. 
November  25, 1986).  These  criteria  were 
discussed  in  the  subsequent  tentative 
final  rule  (55  FR  29456,  )uly  19. 1990).  In 
that  document,  the  agency  tentatively 
conduded  that  appropriate  reference 
points  for  "reduced"  and  comparative 
claims  would  be:  (1)  An  industry  wide 
norm.  (2)  the  manufacturer's  regular 
product,  or  (3)  a  similar  product  or  class 
of  products  as  found  in  a  current  valid 
composite  data  base. 

Although  FDA  is  proposing  to  retain 
these  general  points  of  comparison,  the 
agency  considers  it  necessary  to  alter 
the  application  of  these  references  to 
accommodate  the  expanded  scope  of  the 
descriptors  found  in  this  document. 

The  agency  is  now  proposing  an 
industry-wide  norm  as  a  reference  point 
for  all  relative  claims  in  S  101.13(j)(l)(i). 
An  industry-wide  norm  takes  into 
account  all  foods  in  a  particular  product 
class.  Consequently,  it  provides  the 
broadest  base  and  the  least  opportunity 
for  abuse  of  any  of  the  reference  foods. 
As  defined  in  the  cholesterol  tentative 
final  rule,  an  "industrywide  norm"  is  an 
average  value  that  is  determined  by 
calculating  the  weighted  average  of  the 
nutrient  in  question  on  a  unit  or  tonnage 
basis  according  to  the  national  market 
share  of  all  foods  of  the  type  for  which 
the  claim  is  being  made.  This  concept 
utilizes  national  market  share 
information  that  is  readily  available  to 
both  industry  and  government  The 
agency  believes  that  by  calculating  the 
industry-wide  norm  on  a  unit  or  weight 
basis  rather  than  on  the  basis  of  dollar 
sales,  the  price  variability  between 
various  brands  of  similar  products 
(generic  or  store  brand  versus  national 
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brands,  for  example)  will  not  affect  the 
result. 

As  an  example  of  the  calculation  for 
"industry-wide  norm,"  if  brand  A  has  a 
market  share  of  75  percent  and  contains 
100  mg  of  cholesterol  per  10-ounce  (oz) 
serving,  and  brand  B  has  a  market  share 
of  25  percent  and  contains  200  mg  of 
cholesterol  per  10-oz  serving,  then  the 
industry-wide  norm  is  125  mg  of 
cholesterol  per  lO-oz  serving. 

FDA  is  proposing  in  §  101.13(j)(l)(ii) 
that  reduced  and  comparative  claims 
may  also  be  made  using  "a 
manufacturer's  regular  product."  In  the 
cholesterol  tentative  final  rule,  FDA 
defined  this  food  as  a  food  actually 
offered  for  sale  to  the  public  on  a  regular 
basis  for  a  substantial  period  of  time  in 
the  same  geographical  area,  by  the  same 
business  entity  or  by  one  entitled  to  use 
its  trade  name.  This  criterion  will 
prevent  misleading  comparisons  by 
precluding  a  manufacturer  from 
specially  formulating  a  product  that  is 
particularly  high  in  a  nutrient  for  limited 
distribution,  for  the  sole  purpose  of 
providing  a  favorable  basis  of 
comparison  for  another  product.  A 
manufacturer's  regular  product  provides 
a  reference  to  a  known  specific  food  and 
consequently  provides  a  meaningful 
basis  for  "reduced"  and  comparative 
claims  which  compare  one  product 
directly  to  another. 

Finally.  FDA  is  proposing  in 
§  101.13(j)(l)(iii].  for  comparative  claims 
only,  that  a  food  may  also  be  compared 
to  a  similar  product  or  class  of  products 
whose  compositions  are  published  in  a 
current,  valid  composite  data  base,  such 
as  the  revised  sections  of  USDA's 
Agriculture  Handbook  No.  8: 
"Composition  of  Foods.  Raw,  Processed, 
Prepared"  (Ref.  39).  By  including  valid 
data  bases  as  a  basis  of  comparison,  the 
agency  would  permit  comparative 
statements  based  on  comparisons  of 
foods  within  a  product  class.  A  product 
class  would  include  foods  for  similar 
dietary  uses,  i.e.,  foods  that  are  used 
interchangeably  and  have  similar 
product  characteristics.  For  example, 
this  reference  point  would  allow  a 
potato-based  snack  food  to  make 
comparisons  with  potato  chips  or  with 
com  chips  and  a  waffle  to  be  compared 
with  a  pancake  or  french  toast.  This 
approach  would  also  allow  certain  new 
types  of  products  that  have  a  nutritional 
advantage  over  existing  foods  to  make  a 
comparative  statement.  Such  a 
comparative  statement  might  read,  for 
example,  "potato  puffs,  contains  25 
percent  less  fat  than  potato  chips." 
Because  a  valid  data  base,  such  as 
USDA's  Agriculture  Handbook  No.  8, 
{Ref.  39)  includes  a  wide  variety  of  foods 


within  a  product  category,  the  agency 
believes  that  this  reference  is 
inappropriate  for  "reduced"  or  "light" 
claims. 

b.  Need  for  information  to  accompany 
claim.  The  agency  believes  that  even 
though  terms  used  in  relative  claims  will 
be  defined  by  regulation,  the  claims  may 
be  misleading  unless  they  are 
accompanied  by  certain  material  facts 
that  are  necessary  if  consumers  are  to 
understand  the  change  that  has  been 
made  in  the  food.  The  agency  considers 
that  in  the  presence  of  a  relative  claim: 
(1)  The  percent  of  change  in  the  nutrient 
level,  and  (2)  the  amounts  of  the  nutrient 
in  the  labeled  food  and  the  reference 
food  are  material  facts  under  sections 
403(a)  and  201(n)  of  the  act. 

As  will  be  discussed  in  detail  later, 
the  agency  is  proposing  to  permit 
relative  claims  on  foods  based  on 
nutrient  differences  of  25  percent  and 
above  for  diminished  levels  of  a  nutrient 
and  10  percent  or  more  of  the  DRV  or 
RDI  for  increased  levels  of  a  nutrient. 
Consequently,  information  about  the 
percent  difference  in  the  level  of  the 
nutrient  between  the  food  and  the 
reference  food  is  necessary  for  the 
consumer  to  evaluate  the  claim. 

Even  if  a  product  declares  the  percent 
reduction  in  a  particular  nutrient 
compared  to  the  reference  food  (or  the 
percent  more  of  the  DRV  or  RDI 
compared  to  the  reference  food  for 
"more"  claims),  the  amount  of  that 
nutrient  in  the  product  relative  to  the 
reference  food  is  also  necessary 
information.  Information  on  the  amount 
of  nutrient  present  is  necessary  for 
consumers  because  it  provides  an 
additional  basis  on  which  they  can 
evaluate  the  significance  of  the  change, 
and  because  it  helps  them  in  composing 
a  diet  to  meet  nutritional  requirements. 

FDA  is  proposing  that  statements 
about  the  relative  amount  of  a  nutrient 
in  the  labeled  food  compared  to  the 
reference  food  state  the  amount  of  the 
nutrient  in  each  food,  i.e.,  "This 
cheesecake  contains  150  calories  per 
serving  compared  to  200  calories  per 
serving  of  our  regular  brand." 

As  discussed  in  section  II.C.  of  this 
document  on  referral  statements,  the 
agency  believes  that  required 
accompanying  information  should  be  in 
type  size  no  less  than  one-half  the  size 
of  the  claim.  Therefore,  consistent  with 
current  regulations  and  proposed 
requirements  for  referral  statements,  the 
agency  is  proposing  that  the  required 
information  accompanying  a  claim 
about  the  relative  amount  of  a  nutrient 
be  in  type  no  less  than  one-half  the  size 
of  the  type  of  the  claim  but  in  no  case 
less  than  one-sixteenth  of  an  inch.  One 


sixteenth  of  an  inch,  as  discussed  above, 
is  the  minimum  size  normally  permitted 
(per  §  101.2(c))  for  information  required 
on  the  principal  display,  or  information 
panel  of  food  labeling. 

The  agency  recognizes  that  the 
information  that  it  is  proposing  to 
require  accompany  a  relative  claim  is 
considerable,  but  it  considers  this 
information  necessary  to  ensure  that  the 
claim  is  not  misleading.  On  the  other 
hand,  FDA  also  recognizes  that  a 
requirement  that  this  information  be 
included  each  time  a  relative  claim  is 
made  would  overburden  the  label  to  ihc 
point  that  the  usability  of  the  required 
information  could  be  diminished. 
Therefore,  the  agency  believes  that  the 
quantitative  information  required  to 
accompany  the  claim  should  be  required 
with  only  the  most  prominent 
declaration  of  the  claim  on  the  food. 

Accordingly,  based  on  the  foregoing 
discussion,  the  agency  is  proposing  in 
§  101.13(j){2)  that  for  foods  bearing 
relative  claims,  the  label  must  bear 
immediately  adjacent  to  a  relative  claim 
in  the  most  prominent  location  on  the 
label,  and  in  type  no  less  than  one-half 
the  size  of  the  type  in  the  claim  but  in  n 
case  less  than  one-sixteenth  of  an  inch, 
the  following  information:  (1)  The 
identity  of  the  reference  food,  (2)  the 
percentage  by  which  the  amount  of  the 
nutrient  in  the  food  differs  from  the 
amount  in  the  reference  food,  and  (3) 
quantitative  information  comparing  the 
amount  of  the  subject  nutrient  in  the 
food  per  labeled  serving  with  that  in  the 
reference  food  (§  101.13(j)(2)(i)). 

The  agency  is  also  proposing  that  the 
determination  of  which  use  of  the  claim 
is  in  the  most  prominent  location  will  be 
made  based  on  the  following  factors, 
considered  in  order  (1)  A  claim  on  the 
principal  display  panel  adjacent  to  the 
statement  of  identity.  (2)  a  claim 
elsewhere  on  the  principal  display 
panel,  (3)  a  claim  on  the  information 
panel,  or  (4)  a  claim  elsewhere  on  the 
label  or  labeling  (proposed 
§  101.13(j)(2)(ii)).  These  factors  are 
based  on  the  fact  that  the  statement  of 
identity  is  the  most  critical  information 
on  the  package,  and  that  the  principal 
display  panel,  followed  by  the 
information  panel,  are  the  most 
important  label  panels.  In  addition, 
these  requirements  are  reiterated  in  the 
appropriate  paragraphs  for  relative 
claims  for  the  individual  nutrients  e.g., 
in  §  101.54(e)(l)(iii)  for  "more"  claims, 
§  101.56(b)(3)  for  "light"  claims. 
§  101.60(b)(4)(ii)  and  (b)(5)(ii)  for  calorie 
claims,  and  §  101.61(b)(6)(ii)  and 
(b)(7)(ii)  for  sodium  claims. 

c.  Absolute  difference  in  nutrient 
levels  for  relative  claims  with 
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sixteenth  of  an  inch,  as  discussed  above, 
is  the  minimum  size  normally  permitted 
(per  §  101.2(c))  for  information  required 
on  the  principal  display,  or  information 
panel  of  food  labeling. 

The  agency  recognizes  that  the 
information  that  it  is  proposing  to 
require  accompany  a  relative  claim  is 
considerable,  but  it  considers  this 
information  necessary  to  ensure  that  the 
claim  is  not  misleading.  On  the  other 
hand,  FDA  also  recognizes  that  a 
requirement  that  this  information  be 
included  each  time  a  relative  claim  is  . 
made  would  overburden  the  label  to  the 
point  that  the  usability  of  the  required 
information  could  be  diminished. 
Therefore,  the  agency  believes  that  the 
quantitative  information  required  to 
accompany  the  claim  should  be  required 
with  only  the  most  prominent 
declaration  of  the  claim  on  the  food. 

Accordingly,  based  on  the  foregoing 
discussion,  the  agency  is  proposing  in 
§  101.13(j){2)  that  for  foods  bearing 
relative  claims,  the  label  must  bear 
immediately  adjacent  to  a  relative  claim 
in  the  most  prominent  location  on  the 
label,  and  in  type  no  less  than  one-half 
the  size  of  the  type  in  the  claim  but  in  r  o 
case  less  than  one-sixteenth  of  an  inch, 
the  following  information:  (1)  The 
identity  of  the  reference  food,  (2)  the 
percentage  by  which  the  amount  of  the 
nutrient  in  the  food  differs  from  the 
amount  in  the  reference  food,  and  (3) 
quantitative  information  comparing  the 
amount  of  the  subject  nutrient  in  the 
food  per  labeled  serving  with  that  in  the 
reference  food  (§  101.13(j)(2)(i)). 

The  agency  is  also  proposing  that  the 
determination  of  which  use  of  the  claim 
is  in  the  most  prominent  location  will  be 
made  based  on  the  following  factors, 
considered  in  order  (1)  A  claim  on  the 
principal  display  panel  adjacent  to  the 
statement  of  identity,  (2)  a  claim 
elsewhere  on  the  principal  display 
panel,  (3)  a  claim  on  the  information 
panel,  or  (4)  a  claim  elsewhere  on  the 
label  or  labeling  (proposed 
§  101.13{j)(2)(ii)).  These  factors  are 
based  on  the  fact  that  the  statement  of 
identity  is  the  most  critical  information 
on  the  package,  and  that  the  principal 
display  panel,  followed  by  the 
information  panel,  are  the  most 
important  label  panels.  In  addition, 
these  requirements  are  reiterated  in  the 
appropriate  paragraphs  for  relative 
claims  for  the  individual  nutrients  e.g., 
in  §  101.54(e)(l)(iii)  for  "more"  claims. 
§  101.56(b)(3)  for  "light"  claims, 
§  101.60(b)(4)(ii)  and  (b)(5)(ii)  for  calorie 
claims,  and  §  101.61(b)(6)(ii)  and 
(b)(7)(ii)  for  sodium  claims. 

c.  Absolute  difference  in  nutrient 
levels  for  relative  claims  with 
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decreased  lei'els  of  nutrients.  The 
agency  is  concerned  that  relative  claims 
that  highlight  a  decrease  in  the  amount 
of  a  nutrient  will  be  made  on  products 
that  normally  contain  only  a  small 
amount  of  that  nutrient.  In  such 
products,  a  large  percentage  reduction 
would  produce  only  a  small  change  in 
the  actual  amount  of  the  nutrient 
present.  For  instance,  a  food  containing 
only  50  calories  per  serving  could  be 
reformulated  to  contain  35  calories  per 
serving  and  thereby  qualify  to  use  a 
relative  claim  when,  in  fact,  the 
difference  of  15  calories  cannot  be 
considered  of  nutritional  significance.  A 
claim  for  such  a  nutrient  content 
difference  would  be  misleading. 

Therefore,  the  agency  believes  that  an 
.additional  criterion  that  specifies  a 
minimum  reduction  in  the  amount  of  the 
nutrient  is  necessary  to  ensure  that 
manufacturers  do  not  make  changes 
based  on  inconsequential  changes  in 
their  products. 

Currently,  no  guideline  or  defmition 
that  can  be  used  for  determining  the 
amount  of  a  nutrient  in  food  that  can  be 
considered  consequential  or 
nutritionally  meaningful  is  available. 
However,  FDA  believes  that  the 
definition  for  a  "low"  claim  on  a  per 
serving  basis  should  be  used  as  such  an 
amount  The  agency  considers  this  level 
to  be  appropriate  because  the  amount 
specified  as  "low"  is  not 
inconsequential  relative  to  the  overall 
intake  of  the  nutrient  A  person  who 
chose  a  diet  exclusively  of  foods  that 
qualified  for  a  "low"  claim  for  a 
particular  nutrient  would  be  expected  to 
consume  as  much  as  50  percent  of  the 
recommended  levels  for  that  nutrient 
Yet  because  the  definition  of  "low"  is 
tied  to  the  measurable  amount  of  the 
nutrient  it  is  clearly  a  small  amount 

Accordingly.  FDA  is  proposing  in 
§  101.13(j)(2)(iii]  that  a  relative  claim  for 
a  decreased  level  of  a  nutrient  may  be 
made  on  the  label  or  in  labeling  of  a 
food  only  if  the  nutrient  content  for  that 
nutrient  differs  from  that  of  the 
reference  food  by  at  least  the  amount 
specified  in  the  definition  of  "low"  for 
that  nutrient.  Consequently,  to  bear  a 
relative  claim  for  decreased  levels  of 
calories,  for  example,  a  food  would  have 
to  have  a  decrease  from  the  reference 
food  of  more  than  40  calories  per 
serving. 

3.  Reduced 

a.  Background.  FDA  has  recognized 
the  potential  dietary  benefits  of  foods 
that  have  been  fabricated  or  altered  to 
reduce  their  nutrient  content  FDA 
regulations,  proposed  regulations,  and 
guidelines  provide  for  the  use  of  the 
•  term  "reduced"  for  content  of  sodium 


(21  CFR  101.13(a)(4)),  fat  (Refs.  3  and  31), 
cholesterol  (55  FR  29456.  July  19. 1990), 
and  calories  (21  CFR  105.66.(d)). 
Canadian  regulations  provide  for  the  use 
of  the  term  "reduced"  for  altered  foods, 
specifically  for  the  content  of  calorics 
(Ref  32)  and  carbohydrates  (Ref  33). 

In  response  to  the  1969  ANPRM  and 
the  public  hearings,  FDA  received  a 
variety  of  comments  concerning  the 
term  "reduced."  Many  supported  the  use 
of  the  term,  although  a  few  comments 
suggested  that  the  term  was  redundant 
to  the  agency's  provision  for 
comparative  statements,  and  that  the 
term  could  be  misleading  to  consumers 
who  would  interpret  the  claim  to  be 
synonymous  with  "low."  Several 
comments  stated  that  there  is  a  need  to 
limit  the  descriptor  to  a  "significant 
standard  of  reduction"  or  a  difference  of 
"nutritional  significance"  to  consumers. 
Other  comments  argued  that  in  defining 
this  term,  it  is  necessary  to  avoid  using 
unreasonably  restrictive  criteria  that 
could  not  be  met  technologically.  These 
comments  stated  that  such  criteria 
would  not  provide  incentives  for 
alterations  in  food  products.  However, 
the  comments  generally  supported  the 
use  of  levels  such  as  the  33.3  percent  for 
calories,  the  50  percent  for  fat.  and  the 
75  percent  for  sodium  that  FDA  has 
established  as  the  reduction  levels. 
Some  comments  stated  that  for 
consumer  ease  of  understanding,  and  to 
provide  for  industry  incentives  to  reduce 
nutrients  in  foods,  general  use  of  33.3 
percent  for  all  nutrients  was  desirable. 
Other  comments  supported  the  use  of  a 
50  percent  reduction  for  all  nutrients. 

The  agency  believes  that  consumers 
associate  the  term  "reduced"  with  a 
beneficial  reformulation  of  the  food 
product  and  many  comments  support 
this  belief.  Furthermore,  given  the 
considerable  increase  in  public 
awareness  and  concern  about  diet  and 
health,  the  term  is  viewed  by  industry 
and  by  public  health  professionals  as 
being  particularly  effective  in  causing 
consumers  to  select  one  product  over 
another.  Therefore,  FDA  agrees  that  the 
term  should  be  defined,  and  that  the 
definition  of  the  term  should  be  limited 
to  reformulations  that  reflect 
considerable  decreases  in  the  level  of 
the  nutrient  and  that  have  the  potential 
to  result  in  a  significant  impact  on 
dietary  intake  of  the  nutrient  Moreover, 
as  stated  above,  section 
3(b)(l)(A)(iii)(IV)  requires  that  FDA 
define  this  term. 

In  defining  the  term  "reduced,**  FDA 
acknowledges  the  possibility  that 
consumers  could  interpret  the  term  to  be 
synonymous  with  the  term  "low"  but 
believes  that  consumer  education  efforts 
can  help  to  alleviate  the  potential 


confusion.  Moreover,  the  possibility  of 
misinterpretation  does  not  outweigh  the 
potential  benefits  of  encouraging  the 
availability  and  consumption  of  foods 
containing  reduced  levels  of  certain 
nutrients.  Furthermore,  as  described 
above,  the  agency  is  proposing  to 
require  declaration  of  quantitative 
comparisons  both  in  terms  of  percent 
reductions  and  absolute  amount 
reductions.  These  proposed  provisions 
should  decrease  the  possibility  of 
consumer  misinterpretation  of  the  term 
"reduced." 

FDA  is  proposing  to  define  "reduced" 
for  the  following  nutrients:  total  fat 
saturated  fat  cholesterol,  sodium,  and 
calories.  The  rationale  for  defining 
"reduced  fat"  "reduced  saturated  fat" 
and  "reduced  cholesterol."  and  the 
proposed  definitions  for  these  terms,  are 
set  forth  in  the  companion  document  on 
claims  about  these  nutrients  published 
elsewhere  in  this  issue  of  the  Feileral 
Register.  FDA  tentatively  concludes  that 
reduced  claims  for  nutrients  other  than 
these  five  are  not  appropriate  because 
the  reduction  of  other  nutrients  in  the 
diet  is  not  identified  as  t>eing  of  public 
health  importance  in  the  major 
consensus  reports  currently  available 
(Refs.  2  and  3). 

b.  How  definitions  of  "reduced"  for 
nutrients  were  derived.  To  justify  a 
"reduced  claim"  and  the  consequent 
emphasis  on  the  fact  that  a  reduction  in 
a  nutrient  has  occurred.  FDA  believes 
that  there  should  be  a  substantial 
reduction  in  the  amount  of  nutrient 
present  in  the  food,  which  in  turn  could 
result  in  a  substantial  reduction  in  the 
amount  of  the  nutrient  in  diets  of 
individuals.  While  there  is  general 
agreement  that  the  availability  of  foods 
reduced  in  specific  nutrients  is 
beneficial  from  a  public  health 
perspective  (Refs.  5  and  46),  there  are  no 
scientific  data  available  to  indicate 
precisely  the  extent  to  which  reductions 
of  these  nutrients  in  available  foods  are 
needed,  nor  the  extent  to  which  such 
reductions  could  affect  the  diets  of 
individuals.  Nonetheless,  FDA  has 
developed  a  general  approach  to  the  use 
of  this  claim. 

In  defining  •'reduced."  and  what 
would  constitute  a  substantial  reduction 
in  the  level  of  a  nutrient  in  a  food,  an 
important  consideration  is  the 
distribution  of  the  nutrient  in  the  food 
supply.  If  a  nutrient  is  provided  by  all 
general  categories  of  foods,  such  as 
fruits,  vegetables,  grain  products,  and 
dairy  products,  the  nutrient  can  be 
considered  to  be  ubiquitous  in  the  food 
supply.  The  extent  of  reduction 
necessary  to  justify  a  "reduced"  claim 
for  nutrients  that  are  ubiquitous  is  likdy 
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to  be  different  than  that  necessary  for 
nutrients  that  are  found  in  only  some  or 
a  few  food  categories.  If  the  dietary 
reduction  of  a  nutrient  can  be  spread  out 
over  all  or  most  food  categories,  smaller 
reductions  on  a  food-by-food  basis 
would  be  needed  to  achieve  a 
substantial  dietary  impact  than  would 
be  needed  if  the  nutrient  is  present  in 
only  some  food  categories. 

A  second  important  consideration  in 
defining  "reduced"  is  the  need  to 
provide  a  consistent  definition  for  this 
term  for  all  nutrients,  so  that  consumer 
education  efforts  can  be  more  easily 
implemented.  Comments  have  suggested 
that  consumers  will  more  readily  recall 
the  meaning  of  the  term  "reduced"  if  it  is 
limited  to  one  level  of  reduction,  such  as 
one-third  or  one-half.  The  agency  agrees 
that  consistency  in  definition  is 
desirable. 

Therefore,  in  developing  the  general 
criteria  for  the  use  of  the  term 
"reduced,"  the  agency  considered  the 
level  of  reduction  that  would  result  in  a 
substantial  reduction  in  the  nutrient 
content  of  foods  as  well  as  the  need  for 
consistency  of  terms.  In  addition,  FDA 
considered  two  other  factors.  In 
response  to  comments,  FDA  considered 
the  technological  feasibility  of  reducing 
levels  of  nutrients  in  foods.  Finally,  in 
developing  these  definitions,  the  agency 
reviewed  the  quantitative  differences 
between  current  levels  of  intake  for 
these  nutrients  and  recommended  levels 
of  intake. 

FDA  is  proposing  to  define  the  term 
"reduced"  as  a  difference  of  50  percent 
for  all  specified  nutrients  except 
calories.  The  agency  has  tentatively 
decided  that  there  are  no  compelling 
reasons  to  change  the  current  definition 
for  "reduced  calorie"  of  a  33.3  percent 
reduction  in  calories  {§  105.66(d)(l)(i)). 
For  the  other  four  nutrients,  reductions 
of  50  percent  are  feasible,  even  in  the 
case  of  total  fat.  Current  technology  has 
demonstrated  that  for  many  foods, 
including  dairy  products,  a  reduction  in 
total  fat  of  50  percent  or  more  is 
achievable  (Ref.  40). 

In  addition  to  a  percentage  reduction, 
FDA  is  proposing  to  include  an  absolute 
reduction  criterion  in  the  definitions  for 
"reduced  '  for  particular  nutrients.  To 
bear  a  "reduced"  claim,  the  food  must 
contain  a  level  of  the  nutrient  that  is 
reduced  from  that  in  the  reference  food 
by  an  amount  that  exceeds  the  per 
serving  criterion  for  "low"  for  that 
nutrient.  FDA  explained  the  basis  for  its  , 
reliance  on  that  criterion  in  section 
1II.C.2.C.  of  this  document,  above. 

c.  Reference  foods  for  "reduced" 
claims.  As  discussed  above  (section 
III.C.2.a.  of  this  document),  FDA  is 
proposing  in  §  101.13(j)(l)  two  reference 


points  against  which  a  food  can  be 
compared  to  develop  a  "reduced"  claim 
that  is  not  false  or  misleading:  (1)  An 
industry-wide  norm  and  (2)  a 
manufacturer's  regular  product. 

The  agency  believes  that  these 
reference  points  are  appropriate  for 
"reduced"  claims  because  they  reflect 
points  of  comparison  that  are  accurately 
and  consistently  quantifiable  and  that 
thus  can  provide  a  meaningful  basis  of 
comparison.  An  industry  wide  norm 
represents  a  reference  point  calculated 
on  the  basis  of  all  foods  of  the  particular 
type  for  which  the  claim  is  being  made. 
Likewise,  the  manufacturer's  regular 
brand,  which  has  been  available  for  sale 
to  the  public  on  a  regular  basis  for  a 
substantial  period  of  time  and  in  the 
same  geographic  area  by  the  same 
business  entity  or  one  entitled  to  use  its 
trade  name,  provides  the  consumer  with 
a  valued  reference  point  to  which  they 
should  be  familiar. 

The  agency,  however,  does  not 
consider  the  third  reference  point,  i.e.,  a 
similar  product  or  class  of  similar 
products  in  a  current  valid  composite 
data  base,  to  be  an  appropriate  point  of 
reference  for  comparing  "reduced" 
foods.  Such  a  reference  point  reflects  a 
much  wider  variety  of  products  than  the 
other  two.  The  agency  believes  that 
"reduced"  comparisons  should  be  made 
to  a  product  or  type  of  product  that  is 
most  like  the  product  bearing  the  claim. 
For  example,  if  a  product  is  labeled  as 
"reduced  fat  imitation  bacon  bits,"  it  is 
claiming  that  it  contains  reduced  fat 
when  compared  to  other  imitation  bacon 
bits.  If  such  a  claim  could  be  made  on 
the  basis  of  a  data  base  of  products 
similar  to  imitation  bacon  bits,  the  data 
base  would  likely  include  a  range  of 
products,  including  bacon.  The  imitation 
bacon  bits  could  have  reduced  fat  when 
compared  to  the  data  base  but  not 
necessarily  any  less  faf  than  other 
imitation  bacon  bit  products.  In  such 
circumstances,  the  claim  would  clearly 
be  misleading.  Thus,  FDA  believes  that 
comparison  to  a  data  base  of  similar 
products  is  not  an  appropriate  basis  for 
a  "reduced"  claim. 

Moreover,  particularly  as  a  data  base 
ages,  the  values  in  the  base  may  no 
longer  represent  the  nutrient 
composition  of  foods  that  are  on  the 
market.  If,  for  example,  all 
manufacturers  have  lowered  the  amount 
of  fat  in  their  products,  it  would  not  be 
appropriate  for  an  individual 
manufacturer  to  make  a  "reduced"  claim 
against  the  higher  value  represented  by 
the  older  average  value.  By  requiring 
that  the  comparison  be  made  against  an 
"industry-wide  norm"  or  the 
manufacturer's  regular  product,  the 


agency  believes  that  this  problem  is 
minimized. 

d.  Specific  definitions — i.  Reduced 
sodium.  FDA  is  proposing  to  define 
"reduced  sodium"  in  §  101.61(b](6)(i)  as 
a  reduction  of  at  least  50  percent  and  a 
minimum  reduction  of  more  than  140  mg 
per  serving.  This  definition  is  different 
than  the  current  FDA  regulation  (21  CFR 
101.13(a)(4)),  which  provides  that  for  a 
food  to  be  labeled  "reduced  sodium,"  its 
level  of  sodium  must  be  reduced  by  75 
percent.  No  weight  based  criterion  is 
specified  in  the  current  regulation. 

In  its  1984  rule  on  sodium  descriptors 
(49  FR  15510),  FDA  stated  that  it 
intended  the  "reduced  sodium"  *' 
descriptor  to  be  reserved  for  those 
products  in  which  there  has  been  a  very 
substantial  reduction  in  the  level  of 
sodium,  and  that  the  feasibility  of  a  75 
percent  reduction  in  sodium  had  been 
demonstrated  for  a  few  products  such  as 
cheese  and  soups.  The  agency  stated 
that  it  did  not  consider  a  75  percent 
reduction  to  be  too  severe,  unrealistic, 
or  technologically  infeasible. 

Few  data  are  available  to  determine 
the  extent  to  which  foods  have  been 
reformulated  to  meet  the  current 
criterion  for  "reduced  sodium."  A 
review  of  data  in  FDA's  1988  Food 
Labeling  and  Packaging  Survey  (FLAPS) 
data  base  revealed  that  of  the  1,265 
foods  in  the  data  base,  none  had 
"reduced  sodium"  in  their  brand  name 
or  elsewhere  on  the  label  (Ref.  41). 
Information  from  a  market  survey  for 
the  period  of  January  to  June  1989  (Ref. 
42)  reveals  that  about  two  dozen 
products  from  over  222,000  products 
were  recorded  as  having  "reduced 
sodium"  or  "reduced  salt"  in  their  brand 
name. 

While  the  results  of  those  surveys 
may  suggest  that  the  current  criterioit 
may  be  too  difficult  to  meet,  a  firm 
conclusion  cannot  be  drawn  because 
these  surveys  are  selective  and  not 
comprehensive.  However,  the  agency 
recognizes  that  a  75  percent  reduction  in 
sodium  may  be  too  difficult  to  achieve  to 
provide  incentive  to  the  food  industry  to 
develop  and  promote  reduced  sodium 
foods.  The  agency  therefore  believes 
that  some  reduction  in  this  criterion 
would  be  appropriate. 

One  reason  to  consider  a  50  percent 
reduction  as  a  more  appropriate 
criterion  for  "reduced  sodium"  is  the 
desirability  of  harmonizing  the  criteria 
used  to  define  the  term  "reduced" 
among  the  various  nutrients.  As 
discussed  above,  consistency  of 
definition  will  facilitate  education 
efforts  and  potentially  decrease  the 
level  of  confusion  concerning  the  overall 
use  of  the  term.  In  the  companion 
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agency  believes  that  this  problem  is 
minimized. 

d.  Specific  definitions — i.  Reduced 
sodium.  FDA  is  proposing  to  define 
"reduced  sodium"  in  §  101.61{b](6)(i)  as 
a  reduction  of  at  least  50  percent  and  a 
minimum  reduction  of  more  than  140  mg 
per  serving.  This  definition  is  different 
than  the  current  FDA  regulation  (21  CFR 
101.13(a)(4)).  which  provides  that  for  a 
food  to  be  labeled  "reduced  sodium,"  its 
level  of  sodium  must  be  reduced  by  75 
percent.  No  weight  based  criterion  is 
specified  in  the  current  regulation. 

In  its  1984  rule  on  sodium  descriptors 
(49  FR  15510).  FDA  stated  that  it 
intended  the  "reduced  sodium"  * 
descriptor  to  be  reserved  for  those 
products  in  which  there  has  been  a  very 
substantial  reduction  in  the  level  of 
sodium,  and  that  the  feasibility  of  a  73 
percent  reduction  in  sodium  had  been 
demonstrated  for  a  few  products  such  as 
cheese  and  soups.  The  agency  stated 
that  it  did  not  consider  a  75  percent 
reduction  to  be  too  severe,  unrealistic, 
or  technologically  infeasible. 

Few  data  are  available  to  determine 
the  extent  to  which  foods  have  been 
reformulated  to  meet  the  current 
criterion  for  "reduced  sodium."  A 
review  of  data  in  FDA's  1988  Food 
Labeling  and  Packaging  Survey  (FLAPS) 
data  base  revealed  that  of  the  1.265 
foods  in  the  data  base,  none  had 
"reduced  sodium"  in  their  brand  name 
or  elsewhere  on  the  label  (Ref.  41). 
Information  from  a  market  survey  for 
the  period  of  January  to  June  1989  (Ref. 
42)  reveals  that  about  two  dozen 
products  from  over  222.000  products 
were  recorded  as  having  "reduced 
sodium"  or  "reduced  salt"  in  their  brand 
name. 

While  the  results  of  those  surveys 
may  suggest  that  the  current  criterioii 
may  be  too  difficult  to  meet,  a  firm 
conclusion  cannot  be  drawn  because 
these  surveys  are  selective  and  not 
comprehensive.  However,  the  agency 
recognizes  that  a  75  percent  reduction  in 
sodium  may  be  too  difficult  to  achieve  to 
provide  incentive  to  the  food  industry  to 
develop  and  promote  reduced  sodium 
foods.  The  agency  therefore  believes 
that  some  reduction  in  this  criterion 
would  be  appropriate. 

One  reason  to  consider  a  50  percent 
reduction  as  a  more  appropriate 
criterion  for  "reduced  sodium"  is  the 
desirability  of  harmonizing  the  criteria 
used  to  define  the  term  "reduced" 
among  the  various  nutrients.  As 
discussed  above,  consistency  of 
definition  will  facilitate  education 
efforts  and  potentially  decrease  the 
level  of  confusion  concerning  the  overall 
use  of  the  term.  In  the  companion 
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document  concerning  fat,  saturated  fat, 
and  cholesterol  descriptors,  FDA  is 
proposing  a  50  percent  reduction  as  the 
definition  for  "reduced  fat,"  "reduced 
saturated  fat,"  and  "reduced 
cholesterol." 

Furthermore,  evidence  from  FDA's 
Regulatory  Food  Composition  Data  Base 
(Ref.  35)  suggests  that  while  sodium  is 
not  ubiquitous  in  the  food  supply,  it  is 
present  in  many  foods.  As  a  result,  there 
are  a  large  number  of  potential 
candidates  for  a  "reduced  sodium" 
claim.  While  a  50  percent  reduction  is 
obviously  smaller  than  a  75  percent 
reduction,  if  more  manufacturers  make 
reduced  sodium  foods  as  a  result  of  this 
decrease  in  the  criterion,  the  50  percent 
reduction  criterion  may  ultimately  be  as 
effective,  or  more  effective,  in  lowering 
sodium  intake  than  would  be  a  75 
percent  reduction  in  fewer  foods. 

Additionally,  the  agency  has 
estimated  that  a  general  reduction  of  50 
percent  in  sodium  intake  is  needed  to 
meet  current  dietary  recommendations 
(Ref.  43).  While  such  an  estimate  cannot 
form  the  basis  for  defining  precisely  the 
necessary  level  of  reduction  of  a 
nutrient  needed,  in  the  case  of  sodium  it 
supports  that  a  50  percent  reduction  in 
individual  foods  is  not  inconsistent  with 
current  public  health  goals  in  that  the 
proposed  level  of  reduction  in  foods 
corresponds  to  the  apparent  need  for 
reduction  in  the  general  diet. 

FDA  is  therefore  proposing  in 
§  101.61(b)(6)  to  amend  the  current 
regulation  for  reduced  sodium  foods 
(§  101.13(a)(4))  by  establishing  50 
percent  for  "reduced  sodium"  as  a 
minimum  reduction.  The  agency 
specifically  asks  for  comments 
concerning  this  proposed  criterion,  its 
public  health  impact,  and  nutritional 
significance,  as  well  as  the  extent  to 
which  the  benefits  of  consistency  among 
definitions  and  increased  availability  of 
sodium  reduced  foods  should  be 
considered. 

The  agency  is  also  proposing  in 
§  101.61(b)(6)  to  limit  the  use  of  the  term 
"reduced  sodium"  to  those  foods  for 
which  the  total  reduction  in  sodium 
levels  exceeds  140  mg  per  serving.  As 
discussed  above,  this  second  criterion 
will  prevent  "reduced  sodium"  claims 
on  foods  that  have  undergone 
inconsequential  reductions  in  sodium 
levels. 

ii.  Reduced  calorie.  FDA  is  proposing 
in  §  101.60(b)(4)(i)  to  define  the  term 
"reduced  calorie"  as  a  level  of  reduction 
of  at  least  33  Va  percent  and  a  minimum 
reduction  of  40  calories  per  serving.  This 
proposed  definition  is  consistent  with 
current  agency  regulations  concerning 
the  use  of  this  term  (§  105.66(d))  but 
differs  from  the  other  current  proposed 


levels  of  reduction  for  sodium,  total  fat, 
saturated  fat,  and  cholesterol,  all  of 
which  are  proposed  to  be  defined  as  a 
reduction  of  at  least  a  50  percent  for  the 
designated  nutrient. 

FDA  first  defined  the  term  "reduced 
calorie"  in  1978  (43  FR  43248).  At  that 
time,  concerns  about  the  term  centered 
on  ensuring  that  it  applied  to  foods  that 
have  special  value  for  reducing  or 
maintaining  body  weight  or  caloric 
intake.  The  agency  had  tentatively 
defined  "reduced  calorie"  as  one  that 
had  at  least  a  one-third  reduction  in 
calories  (42  FR  37166).  Comments 
received  by  the  agency  generally 
suggested  that  a  lower  number,  such  as 
a  25  percent  reduction,  be  used. 
However,  the  agency  adopted  the  33  Vs 
percent  reduction  because  it  is  feasible 
for  many  foods  to  achieve  such  a 
reduction,  and  because  the  agency  felt 
that  consumers  expect  a  substantial 
reduction  when  "reduced"  is  used.  FDA 
acknowledged  that  not  all  foods  could 
be  calorically  altered  but  stated  that  it 
was  important  to  hav^  a  reasonably 
large  reduction  in  those  that  can  be 
altered  and  that  are  offered  for  sale 
primarily  on  the  basis  of  their  caloric 
reduction. 

Comments  received  by  FDA  in 
response  to  the  1989  ANPRM  and  public 
hearings  generally  supported  the  use  of 
the  term  "reduced  calorie."  No 
comments  expressed  concern  that  the 
current  level  used  to  define  this  term 
was  inappropriate.  One  comment, 
however,  suggested  that  all  terms  for 
"reduced"  should  be  defined  as  a  25 
percent  reduction,  and  one  comment 
suggested  that  the  level  of  reduction  for 
all  relevant  nutrients  should  be  one- 
third. 

In  arriving  at  a  definition  for  "reduced 
calorie,"  FDA  considered  that  the 
ubiquity  of  calories  across  all  food 
categories  suggested  that  the  reduction 
in  calories  in  each  food  necessary  to 
achieve  an  overall  reduction  of  public 
health  significance  could  be  less  than 
that  necessary  for  nutrients  such  as 
cholesterol  or  fat.  Additionally,  the 
agency  considered  the  public  health 
recommendations  relative  to  weight 
control,  which  stress  the  desirability  of 
only  moderate  reductions  in  calories 
coupled  with  an  increase  in  exercise  or 
energy  (calorie)  expenditure  (Refs.  2  and 
3). 

Diets  with  a  moderate  reduction  in 
calories  are  the  most  advisable  for 
general  use  because  they  present  less 
risk  that  the  intake  of  essential  nutrients 
will  be  inadequate  when  the  caloric 
intake  is  controlled.  A  one-third 
reduction  criterion  allows  a  greater 
variety  of  nutritious  foods  to  bear  claims 
of  usefulness  in  reducing  or  maintaining 


caloric  intake  or  body  weight,  and 
variety  is  important  in  maintaining  the 
motivation  to  adhere  to  a  calorie  control 
program.  Finally,  the  agency  considered 
that  the  current  definition  of  "reduced 
calorie"  has  been  used  for  a 
considerable  time  without  apparent 
difficulty  for  manufacturers  or 
consumers. 

For  these  reasons,  the  agency 
continues  to  believe  that  the  percentage 
reduction  specified  in  its  current 
definition  of  "reduced  calorie"  in  21  CFR 
105.66(d)  is  appropriate  and  that  there  is 
no  compelling  reason  to  change  this 
criterion.  Thus,  FDA  is  proposing  to 
recodify  this  provision  as  S  101.60(b)(4). 
Additionally,  as  discussed  above  in 
section  III.C.2.C.  of  this  document,  the 
agency  is  also  proposing  that 
declarations  concerning  reductions  in 
calories  be  limited  to  those  foods  in 
which  there  has  been  a  reduction  of 
more  than  40  caldries  per  serving. 

4.  "Light"  or  "Lite" 

a.  Reduced  calorie /reduced  fat 
products.  The  1990  amendments,  in 
section  3(b)(l)(A)(iii)(III),  instruct  the 
agency  to  define  the  term  "light"  or 
"lite."  (For  purposes  of  this  notice,  the 
term  "light"  will  be  used  to  mean  either 
"light"  or  "hte.") 

The  term  "light."  as  it  has  been  used 
for  a  number  of  years,  connotes  a  wide 
variety  of  meanings  such  as  low  or 
reduced  calorie;  reduced  in  fat.  sugar,  or 
sodium;  light  in  weight,  texture,  or  colon 
and  thin  or  less  viscous.  However, 
surveys  (Refs.  44  and  45)  conducted  in 
1982  and  eariy  1990  found  that 
consumers  (70  percent  in  1982  and  69 
percent  in  1990)  believe  that  the  term 
"light"  means  that  the  caloric  level  has 
been  altered  in  some  manner.  The 
similarities  in  the  consumer  responses  in 
these  two  surveys  demonstrate 
considerable  stability  in  consumer 
perception  of  the  term  "light,"  even 
though  the  extent  and  variety  of  uses  of 
this  term  in  food  labeling  have  increased 
many-fold  since  1982. 

In  addition  to  being  a  relative  claim 
that  compares  a  food  to  another  food, 
the  term  "light"  has  been  used  to 
directly  describe  the  food  itself.  Without 
specifying  a  reference  food,  the  term 
"light"  has  been  used  to  imply  that  the 
food  bearing  the  term  is  somehow  better 
nutritionally  than  other  similar  but 
unspecified  foods  not  bearing  the  term. 
In  this  way  it  has  been  used  more  like 
the  absolute  claim  "low." 

The  legislative  history  reflects  this  use 
of  "light."  It  states  that  "an  example  of 
an  implied  claim  •  *  *  would  be  the 
statement  "lite,"  which  implies  that  the 
product  is  low  in  some  nutrient 
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(typically  calories  or  fat],  but  does  not 
say  80  expressly."  (H.  Repl.  101-538, 
supra.  19.)  When  "light"  has  been  used 
as  an  implied  claim,  the  consumer  has 
generally  not  been  given  any  explicit 
product-to-product  comparisons  to 
support  the  claim.  The  use  of  "light" 
without  such  comparisons  results  in  a 
direct  statement  about  the  food, 
suggesting  that  the  food  itself  was 
somehow  more  healthful. 

Thus,  it  is  not  surprising  that  "light" 
appears  to  have  great  appeal  to 
consumers.  In  a  1990  Gallup  Poll  (Ref. 
45)  many  consumers  said  that  they 
consume  "light"  products.  Sixty-Hve 
percent  said  they  consume  "light" 
cheese,  yogurt,  and  sour  cream,  and  46 
percent  said  they  consume  "light"  ice 
cream  and  frozen  desserts.  Because  a 
majority  of  consumers  associate  "light" 
with  a  reduction  in  calories  even  though 
there  are  other  meanings  for  the  term, 
the  potential  for  misuse  of  the  term  is 
created.  For  example,  the  use  of  the  term 
"light"  on  a  food  oil  may  lead  consumers 
to  believe  that  the  product  has  been 
reduced  in  calories  or  fat,  when  the  term 
is  actually  being  applied  to  the  food  to 
refer  to  its  color. 

Because  the  term  "light"  appears  to  be 
meaningful  to  a  majority  of  consumers, 
and  because  of  the  potential  for  misuse 
of  the  term,  the  agency  believes  that  use 
of  the  term  must  be  limited  to  foods  that, 
compared  to  other  products  in  their 
class,  contribute  substantially  to  the 
reduction  of  calories  and  fat  in  the  diet. 
Although  FDA  currently  has  no 
regulations  governing  the  use  of  "light," 
the  agency  believes  that  its  deFmition 
should  be  based  primarily  on 
consumers'  perception  that  the  word 
"light"  means  "reduced"  in  calories.  As 
discussed  above,  the  agency  is 
proposing  to  retain  the  deHnition  of 
"reduced  calorie."  currently  in  §  105.66 
(Vii  reduction  in  the  number  of  calories 
compared  to  a  reference  food)  in 
proposed  §  101.60(b)(4)(i).  Therefore,  the 
agency  is  proposing  in  S  101.56(b)(1)  that 
the  terms  "light"  or  "lite"  may  be  used 
without  further  qualification  to  describe 
a  food  provided  that  the  food  has  been 
specifically  formulated  or  processed  to 
reduce  its  calorie  content  by  33  Vs 
percent  or  more  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes. 

Recently,  however,  FDA  has  also 
allowed  the  term  "light"  to  be  included 
as  part  of  the  name  of  dairy  products 
that  are  altered  to  have,  in  addition  to 
one-third  fewer  calories,  at  least  50 
percent  less  fat,  but  to  otherwise 
possess  the  same  nutritional  properties, 
as  the  food  for  which  they  substitute. 
The  agency  has  issued  a  number  of 


temporary  marketing  permits  allowing 
manufacturers  to  test  market  modiHed 
standardized  foods  on  this  basis  (e.g., 
"lite  sour  cream"— 55  FR  12736,  April  5. 
1990;  "light  ice  cream"— 55  FR  3772, 
February  5. 1990  and  "light  egg  nog" — 55 
FR  46998.  November  8, 1990.) 

Because  manufacturers  of  high  fat 
products,  such  as  sour  cream  and  egg 
nog.  have  petitioned  FDA  to  use  the 
term  "light"  to  describe  the  altered 
versions  of  their  products,  and  because 
other  normally  high  fat  products,  such  as 
cheese  foods,  are  currently  using  the 
term  "light,"  the  agency  believes  that  it 
is  necessary  to  establish  criteria  for  use 
of  the  word  "light"  on  altered  products 
that  substitute  for  foods  that  normally 
contain  relatively  high  amounts  of  fat. 

The  agency  believes,  however,  that  it 
would  be  misleading  to  permit  the  term 
"light"  to  be  used  on  a  product  that 
normally  contains  relatively  high  levels 
of  fat  and  in  which  the  fat  has  been 
reduced  but  not  the  calories.  As  the 
research  disaissed  above  shows, 
consumers  expect  a  "light"  product  to 
primarily  be  reduced  in  calories. 
Therefore,  FDA  is  proposing  that  for  a 
food  in  which  fat  contributes  50  percent 
or  more  of  the  calories  to  bear  the  tenn 
"light,"  it  must  be  reduced  both  in 
calories  and  in  fat  by  the  percentage  of 
nutrients  that  would  allow  the  food,  for 
both  calories  and  for  fat,  to  bear  the 
term  "reduced"  (i.e.,  33 V^  and  50  percent 
respectively).  The  agency  selected  50 
percent  of  calories  from  fat  as  the  point 
at  which  the  fat  content  contributes  so 
significantly  to  the  calorie  level  in  the 
food  (i.e.,  half)  that  the  fat  level  must  be 
reduced  along  with  the  calorie  level  to 
justify  a  "light"  claim. 

Consequently,  the  agency  is  proposing 
in  S  101.56(b)(2)  that  a  food  that  derives 
more  that  50  percent  of  its  calories  from 
fat  may  use  the  terra  "light"  or  "lite" 
provided  that,  in  addition  to  the  caloric 
content  being  reduced  by  33 '/i  percent, 
its  fat  content  is  reduced  by  50  percent 
or  more  compared  to  the  reference  food 
that  it  resembles  or  for  which  it 
substitutes. 

It  has  been  suggested  as  an 
alternative,  rather  than  to  prohibit  a 
"light"  claim  on  a  product  containing 
more  than  half  of  its  calories  from  fat 
that  has  not  been  reduced  also  by  50 
percent  in  fat,  that  such  product  should 
bear  some  type  of  statement  informing 
the  consumer  that  the  product  was  not 
reduced  in  fat.  Such  a  statement  might 
be  "Contains  X  percent  fat,"  or 
"Contains  X  percent  calories  from  fat." 
Would  it  be  misleading  to  call  such  a 
product  "light"  without  the  defined  fat 
reduction?  The  agency  requests 
comments  about  this  approach  and 


about  what  statement  might  be  required. 
For  the  claim  to  not  be  misleading,  such 
a  disclosure  statement  would  need  to  be 
prominent  and  immediately  adjacent  to 
the  claim  each  time  it  is  made. 

As  with  "reduced"  foods,  so  as  not  to 
allow  nutrient  content  claims  for 
reductions  in  foods  that  are 
inconsequential,  the  agency  believes 
that  a  minimum  reduction  in  calories 
and,  where  appropriate,  fat  should  be 
required  to  justify  an  unqualified  "light" 
claim.  Consistent  with  the  proposed 
requirements  for  "reduced  calorie"  and 
"reduced  fat"  claims,  the  agency 
believes  that  these  minimum  reductions 
should  be  more  than  40  calories  and  3  g 
of  fat.  The  agency  is  proposing  this 
minimum  reduction  in  §  101.56  (b)(1)  and 
(b)(2). 

Also,  as  with  "reduced"  foods,  the 
agency  considered  what  types  of 
products  would  be  approj)riate  as 
reference  foods  for  "light"  claims. 
Because  a  "light"  claim  is  really  two 
"reduced"  claims,  it  would  seem 
possible  to  make  "light"  claims  on  the 
basis  of  the  same  reference  foods  as 
"reduced"  claims.  However,  FDA's 
experience  with  foods  presently  on  the 
market  that  bear  "light"  claims  has  led  it 
to  tentatively  conclude  that  for  "light" 
claims,  comparisons  to  a  single  food  in 
the  product  class  (i.e.,  the 
manufacturer's  own  brand)  may  be 
misleading.  This  is  particularly  the  case 
if  the  reference  food  differs  significantly 
from  the  norm  for  the  product  class  and 
contains  the  nutrient  at  a  level  that  is  at 
the  high  end  of  the  range  for  the  product 
class. 

An  example  of  a  food  with  respect  to 
which  a  comparison  with  a 
manufacturer's  own  brand  could  be 
misleading  is  chocolate  chip  cookies.  An 
informal  label  survey  (Ref.  58)  revealed 
a  wide  variety  of  fat  and  calorie  levels 
on  a  per  serving  basis  for  an  equally 
wide  variety  of  chocolate  chip  cookies. 
In  fact,  using  the  criteria  from  the 
serving  size  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  even  two  chocolate  chip 
cookies  from  the  same  manufacturer 
were  found  to  differ  widely  in  their  fat 
and  calorie  content.  A  serving  of  one 
variety  of  chocolate  chip  cookies  (two 
V2  ounce  cookies)  contained  100  calories 
and  4  g  of  fat,  while  the  same  size 
serving  of  another  variety  contained  180 
calories  and  10  g  of  fat.  Clearly 
comparison  with  either  cookie  could 
result  in  vastly  different  claims. 
Consequently,  the  agency  believes  that 
the  manufacturer's  own  brand  may  be 
misleading  as  a  reference  food  for 
"light"  products,  and  the  agency  is  not 
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about  what  statement  might  be  required. 
For  the  claim  to  not  be  misleading,  such 
a  disclosure  statement  would  need  to  be 
prominent  and  immediately  adjacent  to 
the  claim  each  time  it  is  made. 

As  with  "reduced"  foods,  so  as  not  to 
allow  nutrient  content  claims  for 
reductions  in  foods  that  are 
inconsequential,  the  agency  believes 
that  a  minimum  reduction  in  calories 
and,  where  appropriate,  fat  should  be 
required  to  justify  an  unqualiHed  "light" 
claim.  Consistent  with  the  proposed 
requirements  for  "reduced  calorie"  and 
"reduced  fat"  claims,  the  agency 
believes  that  these  minimum  reductions 
should  be  more  than  40  calories  and  3  g 
of  fat.  The  agency  is  proposing  this 
minimum  reduction  in  §  101.56  (b)(1)  and 
(b)(2). 

Also,  as  with  "reduced"  foods,  the 
agency  considered  what  types  of 
products  would  be  approjiriate  as 
reference  foods  for  "light"  claims. 
Because  a  "light"  claim  is  really  two 
"reduced"  claims,  it  would  seem 
possible  to  make  "light"  claims  on  the 
basis  of  the  same  reference  foods  as 
"reduced"  claims.  However,  FDA's 
experience  with  foods  presently  on  the 
market  that  bear  "light"  claims  has  led  it 
to  tentatively  conclude  that  for  "light" 
claims,  comparisons  to  a  single  food  in 
the  product  class  (i.e.,  the 
manufacturer's  own  brand)  may  be 
misleading.  This  is  particularly  the  case 
if  the  reference  food  differs  significantly 
from  the  norm  for  the  product  class  and 
contains  the  nutrient  at  a  level  that  is  at 
the  high  end  of  the  range  for  the  product 
class. 

An  example  of  a  food  with  respect  to 
which  a  comparison  with  a 
manufacturer's  own  brand  could  be 
misleading  is  chocolate  chip  cookies.  An 
informal  label  survey  (Ref.  58)  revealed 
a  wide  variety  of  fat  and  calorie  levels 
on  a  per  serving  basis  for  an  equally 
wide  variety  of  chocolate  chip  cookies. 
In  fact,  using  the  criteria  from  the 
serving  size  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  even  two  chocolate  chip 
cookies  from  the  same  manufacturer 
were  found  to  differ  widely  in  their  fat 
and  calorie  content.  A  serving  of  one 
variety  of  chocolate  chip  cookies  (two 
Vz  ounce  cookies)  contained  100  calories 
and  4  g  of  fat,  while  the  same  size 
serving  of  another  variety  contained  180 
calories  and  10  g  of  fat.  Clearly 
comparison  with  either  cookie  could 
result  in  vastly  different  claims. 
Consequently,  the  agency  believes  that 
the  manufacturer's  own  brand  may  be 
misleading  as  a  reference  food  for 
"light"  products,  and  the  agency  is  not 


proposing  the  manufacturer's  own  brand 
as  an  appropriate  reference  food. 

Therefore,  because  of  the  potential  for 
abuse  of  this  term,  FDA  is  proposing 
that  the  reference  food  for  "light"  claims 
be  only  an  industry  wide  norm  as 
defined  in  §  101.13(j)(l){i).  The  agency, 
however,  solicits  comments  on  this 
issue. 

b.  "Light"  sodium  products.  Some 
product  labels  have  used  the  term 
"light"  to  describe  the  salt  or  sodium 
content  of  the  food.  Because  this  use  of 
the  term  results  in  "light"  being  used  on 
foods  that  have  not  been  reduced  in 
calories,  the  agency  considers  that  this 
use  could  be  misleading.  Therefore,  FDA 
believes  that  the  term  "light"  should  not 
be  used  on  products  solely  in  reference 
to  their  sodium  content.  Accordingly,  the 
agency  is  proposing  in  §  101.56(c)  that  a 
product  other  than  a  salt  substitute  that 
is  low,  reduced,  or  otherwise  altered  in 
sodium  content  cannot  use  the  term 
"light"  solely  because  of  this  alteration 
but  rather  must  use,  as  appropriate,  the 
terms  "reduced  sodium"  or  "low 
sodium." 

Although  the  agency  is  proposing  that 
the  primary  basis  for  the  definition  of 
"light"  should  be  a  reduction  in  calories, 
and  that  all  other  unqualified  uses  of  the 
term  are  not  permitted,  the  agency 
believes  that  the  definition  for  "light"  as 
used  with  salt  substitutes  can  be  viewed 
differently.  Salt  substitutes  are  offered 
for  sale  as  products  that  contain 
virtually  no  calories.  Because  a  salt 
substitute  clearly  contains  no  calories,  a 
"light"  claim  would  not  imply  that  such 
a  product  has  been  reduced  in  calories 
and  would  not  be  misleading.  In 
addition,  salt  substitutes  that  use  the 
term  "light"  have  been  on  the  market  for 
a  number  of  years,  and  consumers  have 
become  familiar  with,  and  understand, 
the  concept  of  "light"  salt  as  being 
reduced  in  sodium.  Therefore,  the 
agency  is  proposing  to  permit  "light*'  to 
be  used  on  salt  substitutes  that  contain 
at  least  50  percent  less  sodium  than 
table  salt.  "This  proposed  use  of  the  term 
is  consistent  with  the  approach  used  for 
defining  "reduced  sodium."  Accordingly, 
the  agency  proposes  in  §  101.56(d)  that 
the  term  "light"  may  be  used  to  describe 
a  salt  substitute  if  the  sodium  content  of 
the  product  has  been  reduced  by  at  least 
50  percent  compared  to  table  salt. 

However,  because  these  salt 
substitutes  may  contain  significant 
amounts  of  sodium,  the  resulting  product 
may  not  meet  the  definition  for  a  low 
sodium  food.  The  agency  therefore 
invites  comments  on  the  use  of  "light" 
for  these  products. 

c.  Other  uses  of  the  word  "light. "  As 
stated  previously,  the  use  of  the  word 
"light"  on  food  labels  generally  means 


reduced  calories.  However,  in  some 
cases  it  has  been  used  to  convey  other 
meanings.  The  agency  believes  that  the 
unqualified  use  of  the  term  may  mislead 
consumers  into  believing  that  a  food  is 
reduced  in  calories  when  this  term  is 
actually  used  to  refer  to  properties  of  the 
food  other  than  calories.  Consequently, 
the  agency  believes  that  unqualified  use 
of  the  term  "light"  when  not  referring  to 
calories  (or  sodium  in  the  limited 
circumstances  discussed  above)  should 
be  prohibited. 

If  the  term  is  meant  by  the 
manufacturer  to  refer  to  an  organoleptic 
or  other  quality,  such  as  texture,  color, 
flavor,  weight,  or  density,  all  of  which 
may  be  a  logical  basis  for  the  use  of  the 
term  "light,"  FDA  believes  that  that  fact 
must  be  clearly  and  plainly  conveyed  on 
the  label.  For  example,  the  label  may 
state  "light  in  color,"  "light  in  texture," 
or  use  other  terms  that  clearly  convey 
the  nature  of  the  product.  In  addition,  so 
as  not  to  give  undue  prominence  to  the 
term  "light"  in  relation  to  the  term  it 
modifies,  FDA  is  proposing  that  this 
qualifying  information  be  in  the  same 
type  size,  style,  color,  and  prominence 
as,  and  in  immediate  proximity  to,  the 
word  "light." 

Therefore,  the  agency  is  proposing  in 
§  101.56(e)  that  the  term  "light"  may  not 
be  used  to  refer  to  a  food  that  is  not 
reduced  In  calories  by  Vs  and,  if 
applicable, -in  fat  by  50  percent,  unless: 
(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  food,  such 
as  color  or  texture,  and  the  qualifying 
information  (e.g.,  light  in  color,  light  in 
texture),  so  stated,  clearly  conveys  the 
nature  of  the  product,  and  (2)  the 
qualifying  information  is  in  the  same 
type  size,  style,  color  and  prominence  as 
the  word  "light"  and  in  immediate 
proximity  thereto. 

The  agency  recognizes  that  there  are 
some  long  standing  uses  of  the  term 
"light"  to  characterize  the  particular 
nature  of  the  product  or  distinguish  it 
from  a  similar  product  with  slightly 
different  attributes.  Examples  of  such 
products  are  light  com  syrup  as  opposed 
to  dark  com  syrup,  light  brown  sugar  as 
opposed  to  dark  brown  sugar,  and  light 
molasses  as  opposed  to  dark  molasses. 
Such  light  products  are  generally 
recognized  to  be  both  lighter  in  color 
and  in  flavor  (i.e.,  less  intense  or  more 
delicate)  than  their  darker  counterpart. 
The  agency  considers  that  the  long 
standing  use  of  the  term  "light"  on  these 
few  products,  whose  special  "light" 
characteristics  are  commonly 
understood,  is  sufficient  reason  to 
permit  their  continued  use. 

Therefore,  FDA  is  proposing  in 
§  101.56(f)  that  in  those  rare  cases  where 
the  word  "light"  has  come,  through 


common  use,  to  be  part  of  the  statement 
of  identity,  the  agency  will  not  require 
that  statements  of  identity  for  such 
products  be  further  characterized.  If  this 
provision  is  adopted,  light  brown  sugar 
will  not  be  required  to  be  labeled  "light 
color  brown  sugar"  or  otherwise  meet 
the  requirements  for  nutrient  contertt 
claims.  The  agency  is  proposing  in 
§  101.52(f)  that  if  a  manufacturer  can 
demonstrate  that  the  word  "light"  has 
been  associated,  through  common  use, 
with  a  particular  food  (e.g.,  "light  brown 
sugar,"  "light  com  syrup,"  or  "light 
molasses)"  to  the  point  where  it  has 
become  part  of  the  statement  of  identity, 
such  use  of  the  term  "light"  will  not  be 
considered  a  nutrient  content  claim 
subject  to  the  requirement  as  specified 
in  part  101. 

FDA  specifically  asks  for  comments 
as  to  whether  the  approach  to  the  term 
"light"  outlined  in  this  document  is 
adequate  to  eliminate  the  misuse  of  this 
term. 

5.  Comparative  Claims 

a.  Less  or  fewer.  The  agency 
recognizes  that  there  are  some  foods 
that  can  achieve  meaningful  reductions 
in  the  level  of  certain  nutrients  but  for 
which  reductions  of  Vs  of  calories  or  50 
percent  or  greater  for  nutrients  are  not 
feasible.  While  these  foods  cannot  bear 
a  "reduced"  claim,  the  agency  believes 
that  such  foods  should  be  permitted  to 
be  labeled  with  comparative  statements 
using  the  term  "less"  or,  because  it  is 
grammatically  correct,  "fewer"  in  the 
case  of  calories,  that  specify  the  extent 
to  which  the  nutrient  has  been  reduced. 
For  example,  the  label  of  a  pound  cake 
could  bear  the  statement,  "25  percent 
fewer  calories  than  our  regular  pound 
cake — this  pound  cake  contains  150 
calories  compared  to  200  calories  per 
serving  in  our  regular  brand."  The 
agency  believes  that  the  use  of 
comparative  claims  provides 
manufacturers  with  an  incentive  to 
lower  the  nutrient  content  of  a  food 
even  though  it  may  not  be 
technologically  possible  to  achieve 
nutrient  levels  that  are  sufficiently  low 
to  allow  the  product  to  be  labeled  as 
"reduced." 

To  ensure,  however,  that  the 
reductions  are  nutritionally  meaningful, 
and  that  consumers  are  not  misled  by 
claims  for  reductions  that  are 
inconsequential,  the  agency  believes 
that  a  comparative  statement  should  be 
permitted  on  the  label  or  in  labeling  of  a 
food  only  if  the  food  has  been 
formulated  or  processed  so  that  it 
contains  a  decrease  in  the  level  of  the 
nutrient  that  is  25  percent  or  more 
compared  to  the  reference  food,  "^his 
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requirement  is  consistent  with  the 
agency's  current  policy  for  comparative 
claims  for  sodium  (49  FR 15521,  April  18, 
1984)  and  the  tentative  Hnal  regulation 
for  cholesterol  (55  FR  29456). 

The  proposed  25  percent  reduction 
requirement  is  based  on  agency  findings 
in  those  notices  that  products  in  which 
there  has  been  a  25  percent  or  greater 
reduction  in  the  amount  of  a  nutrient 
will  serve  a  useful  role  in  the  diet  of 
those  individuals  who  are  attempting  to 
limit  their  consumption  of  that  nutrient. 
In  addition,  the  agency  made  the  fmding 
in  the  1984  sodium  notice  that  because 
of  variations  in  nutrient  content  within  a 
food  or  class  of  food,  any  less  of  a 
reduction,  such  as  the  10  percent  that 
was  originally  proposed  for  sodium, 
would  not  always  assure  that  the 
altered  product  contained  less  of  the 
nutrient  than  the  regular  product. 
Improvements  in  food  technology  or 
other  factors  may  make  it  practicable 
for  manufacturers  to  measure  reductions 
in  nutrient  content  of  less  than  25 
percent.  The  agency  solicits  comments, 
including  data,  on  whether  25  percent  is 
necessary  as  a  minimum  reduction 
requirement  for  all  foods,  or  whether  a 
lower  level  is  possible.  However,  FDA 
acknowledges  that  permitting 
comparative  claims  for  foods  with  a 
percentage  reduction  of  less  than  25 
percent  may  serve  to  facilitate 
consumers'  efforts  to  improve  these 
diets  if  such  claims  are  reliable,  and  the 
absolute  reduction  referred  to  by  the 
comparative  claim  is  nutritionally 
significant.  This  alternative  will  also  be 
discussed  in  the  supplemental  NPRM 
referenced  in  section  IV  above. 

Currently,  Canadian  guidelines  and 
regulations  provide  for  comparisons 
when  differences  are  at  least  25  percent 
(Ref.  38).  This  criterion  is  also  consistent 
with  USDA  guidelines  that  permit 
comparative  fat  claims  for  meat  and 
poultry  products  when  fat  is  reduced  by 
25  percent  or  more  (Ref.  46). 

In  addition,  so  that  the  reductions  are 
nutritionally  consequential,  as  with 
"reduced,"  the  agency  is  proposing  that 
the  minimum  reduction  for  comparative 
claims  be  more  than  the  value  of  "low" 
for  that  nutrient.  Although  the  reduction 
in  the  amount  of  a  nutrient  is  less  for  a 
comparative  claim  than  for  a  "reduced" 
claim,  it  is  still  important  that  the 
reduction  be  of  nutritional  consequence. 
There  is  no  basis  to  find  that  a  decrease 
in  the  level  of  a  nutrient  smaller  than  the 
amount  necessary  to  justify  a  "low" 
claim  would  be  consequential. 
Therefore,  FDA  is  proposing  to  require 
the  same  minimum  quantitative 
decrease  in  a  nutrient  for  a  "less"  claim 
as  for  a  "reduced"  claim. 


i.  Sodium.  In  the  preamble  to  the  final 
rule  on  sodium  descriptors  (49  FR  15510 
at  15521),  the  agency  stated  that  a 
minimum  sodium  reduction  of  25  percent 
was  necessary  for  a  product  to  make  a 
comparative  statement  about  sodium. 
This  guidance  was  not  codified  in  the 
regulation,  but  it  did  serve  as  the  basis, 
as  discussed  above,  for  sodium  claims 
using  the  term  "less."  The  agency  sees 
no  reason  why  the  requirements  for  use 
of  the  term  "less"  in  describing  the  level 
of  sodium  in  a  product  should  be  any 
different  than  those  proposed  for  the 
other  nutrients.  The  proposed  definition 
for  "reduced  sodium"  is  in  accord  with 
the  definitions  for  "reduced"  for  all 
other  nutrients  except  calories. 
Moreover,  such  an  approach  is  in  line 
with  the  agency's  goal  of  making  the 
definitions  for  the  various  terms  as 
consistent  as  possible  to  help  prevent 
consumer  confusion. 

As  discussed  above,  the  agency  is 
also  proposing  that  the  minimum 
amount  by  which  a  nutrient  must  be 
reduced  for  a  food  to  bear  the  term 
"less"  should  be  more  than  the  value  of 
"low"  sodium,  i.e..  140  mg  per  serving. 

Therefore,  the  agency  in  proposing  in 
S  101.61(b)(7)  that  a  comparative  claim 
using  the  term  "less"  may  be  used  to 
describe  the  sodium  content  of  a  food 
provided  that:  (1)  the  food  has  been 
formulated  or  processed  to  reduce  its 
sodium  content  by  25  percent  or  more 
with  a  minimum  reduction  of  more  than 
140  mg  per  serving  from  the  reference 
food  that  it  resembles  and  for  which  it 
substitutes  as  specified  in 
5  101.13(j)(l)(i).  U)(l)(ii).  or  (j)(l)(iii):  and 
(2)  the  food  meets  the  requirements  of 
§  101.13(j)(2). 

ii.  Calories.  The  agency  believes  that 
comparative  statements  should  be 
permitted  when  the  level  of  calories  in  a 
food  is  reduced  by  25  percent  compared 
to  a  reference  food,  even  though  there  is 
only  an  8  percentage  point  difference 
between  the  levels  at  which  a  "reduced 
calorie"  claim  and  a  comparative 
statement  may  be  made.  Permitting 
comparative  claims  will  allow  claims  to 
be  made  about  the  decrease  in  calorie 
levels  in  foods  that  cannot  meet  the 
"reduced"  criterion  because  of 
technological  or  other  reasons.  The 
agency  believes  that  it  is  important  to 
provide  for  comparative  labeling  for 
these  foods  because  of  the  nutritional 
benefit  that  such  foods  can  contribute  to 
the  diet  If  a  person  who  generally 
consumed  a  diet  containing  a  normal 
amount  of  calories,  i.e..  2,350.  were  to 
consume  a  diet  consisting  solely  of 
foods  decreased  in  calories  by  25 
percent,  he  or  she  could  achieve  a 
significant  weight  loss. 


In  addition,  as  discussed  above,  in 
order  to  prevent  comparative  claims 
being  made  for  calorie  reductions  that 
are  inconsequential,  the  agency  believes 
that,  as  with  all  other  nutrients,  a 
minimum  quantitative  reduction  should 
be  established.  This  criterion,  if 
adopted,  will  ensure  that  the  reduction 
is  nutritionally  consequential. 
Consistent  with  the  requirements  for  the 
various  nutrients,  the  agency  believes 
that  this  value  should  be  more  than  40 
calories  (the  level  set  for  "low"  calories) 
per  serving. 

Therefore,  the  agency  is  proposing  in 
101.60(b)(5)  that  a  comparative  claim 
using  the  term  "fewer"  may  be  used  to 
describe  the  caloric  content  of  a  food 
provided  that:  (1)  The  food  contains  at 
least  25  percent  fewer  calories,  with  a 
minimum  reduction  of  more  than  40 
calories  per  serving  from  the  reference 
food  that  it  resembles  and  for  which  it 
substitutes  as  specified  in 
S  101.13(j)(l)(i).  (j)(l)(ii).  or  U)(l)(>'i):  and 
(2)  the  food  meets  the  requirement  of 
§  101.13(j)(2). 

However,  because  there  is  only  an  8 
percentage  point  difference  between  the 
lower  level  of  calories  for  "light"  and 
"reduced"  (33  Vi  percent)  versus 
comparative  claims  (25  percent),  the 
agency  solicits  comments  on  the 
usefulness  of  allowing  comparative 
claims  in  addition  to  "reduced"  and 
"light"  claims  for  calories. 

iii.  Sugars.  Although  the  terms  low  or 
reduced  sugars  have  not  been  defined, 
the  agency  believes  that  a  term  that 
highlights  a  difference  in  the  amount  of 
sugars  in  a  product  relative  to  another 
food  would  assist  consumers  in 
following  the  dietary  guidelines  relative 
to  sugar.  The  agency  believes  that  the 
term  "less"  may  be  useful  in  providing 
this  information. 

The  agency  can  see  no  reason  to 
define  a  comparative  value  for  "less"  to 
be  used  with  sugars  that  is  different 
from  the  value  for  "less"  for  the 
nutrients  previously  defined.  Therefore, 
the  agency  is  proposing  in  §  101.60(c)(4) 
that  a  comparative  claim  using  the  term 
"less"  may  be  used  to  describe  the 
sugars  content  of  a  food  relative  to  the 
amount  of  sugars  in  another  food 
provided  that  the  food  contains  at  least 
25  percent  less  sugars  than  the  food  to 
which  it  is  compared. 

However,  because  the  agency  has  not 
established  a  DRV  for  sugars,  it  does  not 
have  a  basis  for  defining  an  insignificant 
amount  of  sugars  to  be  used  as  a  second 
criterion.  The  agency  believes  that,  as 
for  other  claims  using  the  term  "less."  a 
second  criterion  establishing  a  minimum 
quantitative  reduction  is  necessary  and 
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In  addition,  as  discussed  above,  in 
order  to  prevent  comparative  claims 
being  made  for  calorie  reductions  that 
are  inconsequential,  the  agency  believes 
that,  as  with  all  other  nutrients,  a 
minimum  quantitative  reduction  should 
be  established.  This  criterion,  if 
adopted,  will  ensure  that  the  reduction 
is  nutritionally  consequential. 
Consistent  with  the  requirements  for  the 
various  nutrients,  the  agency  believes 
that  this  value  should  be  more  than  40 
calories  (the  level  set  for  "low"  calories) 
per  serving. 

Therefore,  the  agency  is  proposing  in 
101.60(b](5]  that  a  comparative  claim 
using  the  term  "fewer"  may  be  used  to 
describe  the  caloric  content  of  a  food 
provided  that:  (1)  The  food  contains  at 
least  25  percent  fewer  calories,  with  a 
minimum  reduction  of  more  than  40 
calories  per  serving  from  the  reference 
food  that  it  resembles  and  for  which  it 
substitutes  as  specified  in 
5  101.13(j)(l)(i).  U)(l)(ii).  or  OKDliii):  and 
(2)  the  food  meets  the  requirement  of 
§  101.13(j)(2). 

However,  because  there  is  only  an  8 
percentage  point  difference  between  the 
lower  level  of  calories  for  "light"  and 
"reduced"  (33  V^  percent)  versus 
comparative  claims  (25  percent),  the 
agency  solicits  comments  on  the 
usefulness  of  allowing  comparative 
claims  in  addition  to  "reduced"  and 
"light"  claims  for  calories. 

iii.  Sugars.  Although  the  terms  low  or 
reduced  sugars  have  not  been  deHned, 
the  agency  believes  that  a  term  that 
highlights  a  difference  in  the  amount  of 
sugars  in  a  product  relative  to  another 
food  would  assist  consumers  in 
following  the  dietary  guidelines  relative 
to  sugar.  The  agency  believes  that  the 
term  "less"  may  be  useful  in  providing 
this  information. 

The  agency  can  see  no  reason  to 
define  a  comparative  value  for  "less"  to 
be  used  with  sugars  that  is  different 
from  the  value  for  "less"  for  the 
nutrients  previously  defined.  Therefore, 
the  agency  is  proposing  in  §  101.60(c)(4) 
that  a  comparative  claim  using  the  term 
"less"  may  be  used  to  describe  the 
sugars  content  of  a  food  relative  to  the 
amount  of  sugars  in  another  food 
provided  that  the  food  contains  at  least 
25  percent  less  sugars  than  the  food  to 
which  it  is  compared. 

However,  because  the  agency  has  not 
established  a  DRV  for  sugars,  it  does  not 
have  a  basis  for  defining  an  insignificant 
amount  of  sugars  to  be  used  as  a  second 
criterion.  The  agency  believes  that,  as 
for  other  claims  using  the  term  "less,"  a 
second  criterion  establishing  a  minimum 
quantitative  reduction  is  necessary  and 
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solicits  comments  on  how  such  a  second 
criterion  might  be  derived. 

The  agency,  advises  however,  that 
regardless  of  whether  any  comments 
provide  a  suitable  basis  for  a  second 
criterion,  that  it  intends  to  establish 
such  a  criterion  to  insure  that  claims  of 
less  sugars  are  not  misleading  because 
the  decrease  in  the  amount  of  sugars  is 
nutritionally  insignificant. 

b.  More.  Although  the  1990 
amendments  do  not  require  that  FDA 
define  the  term  "more,"  the  agency 
recognizes  that  there  may  be  instances 
when  a  manufacturer  could  make  a 
statement  on  the  label  or  in  labeling  that 
a  food  product  contains  more  of  a 
desirable  nutrient  than  is  in  a  reference 
food.  Such  claims  may  be  made  for  food 
products  containing  nutrients  such  as 
dietary  fiber,  potassium,  protein, 
vitamins,  and  minerals.  In  addition, 
claims  using  the  term  "more"  may  be 
useful  in  certain  limited  circumstances 
to  describe  the  level  of  complex 
carbohydrates  and  unsaturated  fatty 
acids. 

FDA  considers  that  such  claims  are 
currently  governed  by  §  101.9(c){7)(v), 
which  states,  in  part,  that:  "No  claim 
may  be  made  that  a  food  is  nutritionally 
superior  to  another  food  unless  it 
contains  at  least  10  percent  more  of  the 
U.S.  RDA  of  the  claimed  nutrient  per 
serving  (portion)."  In  its  proposal  of  July 
19, 1990,  on  mandatory  nutrition 
labeling,  the  agency  retained  and 
expanded  this  regulatory  provision,  in 
proposed  S  101.9(c){ll){iv}  (55  FR  29515), 
to  read:  "No  claim  may  be  made  that  a 
food  is  nutritionally  superior  to  another 
food  unless  it  contains  at  least  10 
percent  more  of  the  RDI  for  protein, 
vitamins,  or  minerals  or  of  the  DRV  for 
complex  carbohydrates,  fiber, 
unsaturated  fatty  acids,  or  potassium  or 
at  least  25  percent  less  on  a  weight  basis 
for  fat,  saturated  fatty  acids,  cholesterol, 
and  sodium  per  serving  (portion)."  In  the 
supplemental  proposal  on  nutrition 
labeling,  FDA  is  proposing  to  delete  the 
above  provision  from  the  nutrition 
labeling  regulations  because  the  issue  of 
descriptors  used  on  food  labels  or  in 
labeling  is  being  dealt  with  in  the 
present  document.  The  agency  feels  that 
the  paragraph  in  question  is  more 
appropriately  regarded  as  a  general 
principle  governing  comparative  claims 
than  one  relating  to  nutrition  labeling. 

After  careful  consideration,  FDA  is 
proposing  to  retain  its  existing  approach 
that  a  food  must  contain  at  least  10 
percent  more  of  the  RDI  for  protein, 
vitamins,  or  minerals  or  of  the  DRV  for 
dietary  fiber  or  potassium  before  a 
comparative  claim  using  the  term 
"more"  would  be  permitted.  The  agency 
is  proposing  to  retain  the  level  of  10 


percent  more  of  RDI  or  DRV  for  a 
number  of  reasons. 

First,  the  difference  must  be  on  the 
basis  of  the  RDI  or  DRV,  rather  than  on 
a  weight  basis,  for  the  relative 
difference  to  have  dietary  significance. 
For  example,  consider  a  product 
containing  100  mg  of  calcium.  On  a 
weight  basis,  it  would  have  10  percent 
more  calcium  than  a  product  containing 
90  mg  and  25  percent  more  than  a 
product  containing  80  mg.  However,  in 
terms  of  the  proposed  RDI  for  calcium 
(900  mg),  the  three  products  contain  11, 
10,  and  9  percent  of  the  RDI, 
respectively.  These  differences  are 
dietarily  insignificant. 

Secondly,  Uiere  must  be  at  least  a  10 
percent  difference  relative  to  the  RDI  or 
DRV  before  consumers  can  be  assured 
that  there  is  truly  a  difference  in  the 
foods  being  compared.  This  finding  is 
consistent  with  the  agency's  proposed 
definition  of  "source"  discussed 
elsewhere  in  this  document.  A  nutrient 
must  be  present  in  a  food  at  a  l^vel  of  at 
least  10  percent  of  the  RDI  or  DRV 
before  that  food  can  be  designated  as  a 
source  of  the  nutrient.  Consequently,  the 
agency  believes  that  a  nutrient  must  be 
present  at  a  level  of  at  least  10  percent 
more  of  the  RDI  or  DRV  than  in  the 
reference  food  before  the  food  can  be 
designated  as  a  better  source  of  the 
nutrient.  Because  of  natural  variability 
of  nutrients  in  food,  there  is  a  real 
possibility  that  the  foods  being 
compared  would  have  virtually  no 
difference  in  nutrient  content  if  values  of 
less  than  10  percent  of  the  RDI  or  DRV 
were  compared.  This  percent  of  the  DRV 
or  RDI  functions  similarly  to  both  the 
first  and  second  criteria  for  other 
relative  claims  because  it  ensures  that 
the  comparison  is  always  meaningful 
and  significant. 

Thirdly,  the  agency  considered 
requiring  at  least  a  25  percent  difference 
relative  to  the  RDI  and  DRV  in  the 
reference  foods  before  permitting 
comparative  claims  using  the  term 
"more".  This  level  would  be  somewhat 
analogous,  and  symmetrical,  with  the 
proposed  requirement  for  comparative 
claims  using  the  term  "less."  However, 
FDA  has  tentatively  rejected  this 
approach  because  of  the  agency's 
concern  that  a  level  higher  than  10 
percent  of  the  DRV  or  RDI  would  result 
in  inappropriate  fortification  of  foods  in 
an  attempt  to  make  superiority  claims. 

The  agency's  policy  on  appropriate 
fortification  of  foods  is  stated  in  S  104.20 
(21  CFR  104.20).  The  fundamental 
objective  of  that  policy  is  to  establish  a 
uniform  set  of  principles  that  serve  as  a 
model  for  the  rational  addition  of 
nutrients  to  foods.  In  that  policy,  FDA 
clearly  states  its  concern  that  random 


fortification  of  foods  could  result  in 
deceptive  or  misleading  claims  for 
foods.  However,  to  the  extent  that  food 
does  not  confiict  with  {  104.20,  the 
agency  believes  that  a  statement  using 
the  term  "more"  can  be  used  to  compare 
the  amount  of  certain  specified  nutrients 
in  one  food  to  the  amount  of  such 
nutrients  in  similar  foods. 

Therefore,  the  agency  is  proposing  in 
§  101.54(e)(1)  that  a  comparative  claim 
using  the  term  "more"  may  be  used  to 
describe  the  level  of  protein,  vitamins, 
minerals,  dietary  fiber,  or  potassium  in  a 
food  provided:  (1)  That  the  food 
contains  at  least  10  percent  more  of  the 
RDI  for  protein,  vitamins,  or  minerals  or 
of  the  DRV  for  dietary  fiber  or  for 
potassium  than  the  reference  food  that  it 
resembles  and  for  which  it  substitutes; 
(2)  where  the  claim  is  based  on  a 
nutrient  that  has  been  added  to  the  food 
that  fortification  is  in  conformity  with 
the  policy  on  fortification  in  {  104.20; 
and  (3)  that  it  meets  the  requirements  of 
§  101.13(j)(2)  except  that  the  percentage 
(or  fraction)  that  the  nutrient  varies 
compared  to  the  reference  food  should 
be  expressed  as  a  percent  of  the  Daily 
Value  (e.g.,  "Contains  10  percent  more 
of  the  Daily  Value  for  fiber  than  our 
regular  wheat  bread.  Fiber  content  has 
been  increased  from  1  g  to  3.5  g  per 
serving.")  Moreover.  FDA  believes  that 
it  is  consistent  with  section 
403(r)(2)(A)(v)  of  the  act  to  require  that 
if  a  "more"  claim  is  made  for  fiber,  the 
level  of  fat  be  disclosed  on  the  label 
unless  the  food  meets  the  definition  of 
"low  fat."  This  type  of  claim,  like  a 
"high"  claim,  emphasizes  the  amount  of 
fiber  in  the  food.  Therefore.  FDA  is 
including  "more"  claims  in  the  coverage 
of  proposed  §  101.54(d). 

As  discussed  earlier,  the  agency  does 
not  believe  that  claims  for  specific 
amounts  of  carbohydrates  (such  as 
"high  in  complex  carbohydrates  ")  can 
be  supported  based  on  dietary 
recommendations  in  the  major 
consensus  reports  because  quantitative 
recommendations  for  carbohydrate 
consumption  are  not  included.  However, 
FDA  believes  that  label  statements 
using  the  term  "more"  to  characterize 
the  relative  difference  in  carbohydrate 
content  of  two  food  products  would  be 
useful  to  consumers,  provided  that  the 
claim  is  based  only  on  the  difference  in 
complex  carbohydrates  as  defined  in 
S  101.9(c)(6)(i)  of  the  supplementary 
proposal  on  mandatory  nutrition 
labeling  and  not  on  the  levels  of  other 
carbohydrates.  The  agency  believes  that 
this  is  appropriate  because  the  major 
consensus  reports  (Refs.  1,  2,  3.  and  5) 
advocate  using  sugars  in  moderation  but 
recommend  increasing  consumption  of 
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foods  that  contribute  complex 
carbohydrates  to  the  diet.  A  statement 
comparing  carbohydrate  contents  of 
foods  that  can  be  used  interchangeably 
in  the  diet  would  be  useful  to  consumers 
in  constructing  a  diet  that  adheres  to  the 
various  dietary  recommendations. 

However,  the  agency  believes  that  a 
statement  concerning  the  percent 
increase  in  carbohydrate  relative  to  the 
Daily  Value  contained  in  one  product  as 
compared  to  another  is  misleading 
because  the  DRV  for  carbohydrate  is 
based  on  total  carbohydrate,  and  under 
the  proposal,  the  increased  content  that 
forms  the  basis  of  the  claim  must  be 
provided  by  complex  carbohydrates 
only.  There  is  no  DRV  for  complex 
carbohydrates.  Further,  mention  of  the 
Daily  Value  may  suggest  to  consumers 
that  this  food  component  has  greater 
public  health  significance  than  has  been 
established  by  existing  diet  and  health 
studies.  Therefore,  the  agency  is 
proposing  in  §  101.54(e)(2)  that  a 
comparative  claim  using  the  term 
"more"  may  be  used  to  describe  the 
difference  in  the  level  of  complex 
carbohydrates,  in  two  foods,  provided 
that  the  food  that  bears  the  claim 
contains  at  least  4  percent  more  of  the 
DRV  for  carbohydrates  (i.e.,  13  g)  and 
that  the  difference  in  the  level  of 
carbohydrates  between  foods  consists 
of  only  complex  carbohydrates  as 
defined  S  101.9(c)(6)(i). 

The  agency  is  proposing  4  percent  of 
the  DRV  as  the  criterion  for  this  claim 
because  10  percent  of  the  DRV  for 
carbohydrates  is  32  g.  an  amount  of 
complex  carbohydrate  that  would  be 
unreasonable  to  expect  to  be  found  in 
excess  of  what  is  present  in  a  reference 
food.  For  instance,  most  ready-to-eat 
cereals,  which  are  a  good  source  of 
complex  carbohydrates,  contain  less 
than  18  g  of  complex  carbohydrates.  In 
fact,  the  agency  is  aware  that  a  4 
percent  differential  may  be  difficult  to 
reach.  However,  a  lower  value,  e.g.,  2 
percent,  is  associated  with  definitions 
for  low  levels  of  nutrients  and  does  not 
seem  appropriate.  FDA  recognizes  that 
the  definition  it  is  proposing  from  past 
requirements  for  claims  of  superiority 
and  requests  comments  on  the  public 
health  validity  of  the  change. 

In  addition,  the  agency  has  received 
several  requests  urging  that  it  permit 
claims  comparing  the  amounts  of 
unsaturated  fat  in  products.  The 
guidance  provided  in  the  consensus 
documents  (Refs.  1.  2.  3.  and  5)  is  that 
total  fat  and  saturated  fat  consumption 
should  be  reduced,  and  that  unsaturated 
fat  should  not  be  increased  above 
current  consumption  levels. 
Furthermore,  some  recent  data  (Refs.  47 


and  48)  suggest  that  "trans"  fatty  acids, 
which  are  unsaturated  fatty  acids,  act 
like  saturated  fatty  acids  relative  to 
their  effect  on  blood  cholesterol. 
Additionally,  high  levels  of  intake  of 
unsaturated  fatty  acids,  particularly 
polyunsaturated  fatty  acids,  may 
increase  risk  of  certain  cancers  (Ref.  2). 
For  these  reasons,  as  discussed  earlier, 
the  agency  has  tentatively  concluded 
that  claims  for  "high"  in  unsaturated 
fatty  acids  are  potentially  misleading. 

However.  FDA  believes  that  label 
statements  using  the  term  "more"  to 
characterize  the  relative  amount  of 
unsaturated  fatty  acid  in  two  food 
products  would  be  useful  to  consumers, 
provided  that  the  total  fat  level  in  the 
product  bearing  the  claim  is  not 
increased  above  the  total  fat  level  in  the 
product  of  comparison  and  provided 
that  the  level  of  trans  fatty  acids  in  the 
product  bearing  the  claim  does  not 
exceed  1  percent  of  the  total  fat  content. 
The  agency  believes  that  this  proposed 
action  is  appropriate  because  the  major 
consensus  reports,  such  as  the  NAS 
report  "Diet  and  Health."  advocate 
substituting  unsaturated  fatty  acids  for 
saturated  fatty  acids  as  a  means  of 
achieving  greater  health  benefit  from  the 
diet.  However,  because  all  major 
consensus  reports  place  considerable 
emphasis  on  reducing  total  fat  intake, 
the  agency  considers  it  misleading  for  a 
product  to  claim  to  have  more 
unsaturated  fatty  acids  if  the  product 
has  more  total  fat  than  the  food  being 
used  for  comparison.  In  addition, 
because  of  the  recent  data  suggesting 
that  trans  fatty  acids  may  act  like 
saturated  fat  in  raising  serum 
cholesterol,  the  agency  believes  that  it 
would  be  misleading  for  products 
containing  measurable  amounts  of  trans 
fatty  acids  to  bear  claims  of  "more" 
unsaturated  fatty  acids.  The  agency  is 
proposing  a  limit  on  trans  fatty  acids  of 
1  percent  of  the  total  fat  because  the 
analytical  techniques  for  measuring 
trans  fatty  acids  below  that  level  are  not 
reliable.  Further,  the  agency  believes 
that  a  reference  to  the  DRV  for 
unsaturated  fatty  acids  on  the  panel 
containing  the  unsaturated  fatty  acid 
claims  would  be  misleading  because  it 
would  imply  to  consumers  that  it  is  a 
dietary  goal  for  unsaturated  fatty  acids 
that  should  be  attained,  when  in  fact  it 
is  the  consumption  of  total  fat  that 
should  be  moderated.  • 

For  these  reasons,  the  agency  is 
proposing  that  a  food  bearing  a  "more 
unsaturated  fat.  claim  must  contain  at 
least  4  percent  more  of  the  DRV  for 
unsaturated  fatty  acids  (i.e..  2  g)  than 
the  reference  food.  The  DRV  for 
unsaturated  fatty  acids,  like  that  for 


complex  carbohydrates,  is  sufficiently 
large  that  the  agency  has  tentatively 
concluded  that  it  is  unreasonable  to 
require  a  differential  of  more  than  4 
percent  of  the  DRV  for  unsaturated  fat 
to  make  a  claim  of  "more."  Again, 
comments,  including  data  are  requested" 
on  the  proposed  definition  of  the  claim. 
Therefore,  the  agency  is  proposing  in 
1 101.54(e)(3)  that  a  claim  for  more 
unsaturated  fatty  acids  only  be 
permitted  on  those  foods  that  contain  at 
least  4  percent  more  of  the  DRV  for 
unsaturated  fat.  do  not  contain  more 
than  the  reference  food,  and  in  which 
the  level  of  trans  fatty  acids  does  not 
exceed  1  percent  of  total  fat.  The  agency 
requests  specific  comment  on  this  issue. 

6.  Modified 

The  declarations  discussed  above  for 
making  relative  claims  do  not  include 
terminology  that  is  suitable  for  use  in  a 
statement  of  identity  with  a  comparative 
claim  in  the  way  that  .reduced"  and 
"light,  may  be  used.  For  example,  "25 
percent  Less  Fat  Cheese  Cake"  is 
awkward. 

Consequently,  the  agency  believes 
that  an  appropriate  term  should  be 
proposed  for  use  with  comparative 
claims.  Although  the  agency  recognizes 
that  numerous  terms  may  be  adequate 
to  convey  this  information,  given  the 
need,  as  discussed  above,  for  a  term  that 
consumers  can  recognize  and 
understand,  FDA  is  proposing  that  the 
term  "modified"  be  used.  FDA  has 
chosen  this  term  because  it  is  applicable 
to  both  positive  and  negative  alterations 
in  nutrient  content,  i.e.,  comparative 
statements  using  either  terms  "more"  or 
"less." 

Under  proposed  §  101.13(k).  the  term 
"modified"  may  be  used  in  the 
statement  of  identity  of  a  food  that 
bears  a  comparative  claim  that  complies 
with  the  requirements  in  Part  101. 
followed  immediately  by  the  name  of 
the  nutrient  whose  content  has  been 
altered,  e.g.,  "Modified  fat  cheese  cake." 
This  statement  of  identity  must  then  be 
immediately  followed  by  the 
comparative  statement  such  as 

"Contains  35  percent  less  fat  than ," 

and  all  other  information  required  in 
101.13(j)  for  comparative  claims.  This 
information  is  necessary  because  it 
presents  information  that  is  material  in 
light  of  the  "modified"  representation. 
Consumers  must  be  advised  of  the 
nutrient  modified,  the  extent  of  the 
modification  of  that  nutrient,  and  the 
factual  basis  on  which  the  extent  of 
modification  has  been  calculated. 
Without  this  information,  the  food 
would  be  misbranded  under  sections 
201(a)  and  403(a)  of  the  act. 
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complex  carbohydrates,  is  sufficiently 
large  that  the  agency  has  tentatively 
concluded  that  it  is  unreasonable  to 
require  a  differential  of  more  than  4 
percent  of  the  DRV  for  unsaturated  fat 
to  make  a  claim  of  "more."  Again, 
comments,  including  data  are  requested 
on  the  proposed  definition  of  the  claim. 
Therefore,  the  agency  is  proposing  in 
§  101.54(e)(3)  that  a  claim  for  more 
unsaturated  fatty  acids  only  be 
permitted  on  those  foods  that  contain  at 
least  4  percent  more  of  the  DRV  for 
unsaturated  fat.  do  not  contain  more 
than  the  reference  food,  and  in  which 
the  level  of  trans  fatty  acids  does  not 
exceed  1  percent  of  total  fat.  The  agency 
requests  specific  comment  on  this  issue. 

6.  Modified 

The  declarations  discussed  above  for 
making  relative  claims  do  not  include 
terminology  that  is  suitable  for  use  in  a 
statement  of  identity  with  a  comparative 
claim  in  the  way  that  .reduced"  and 
"light,  may  be  used.  For  example.  "25 
percent  Less  Fat  Cheese  Cake"  is 
awkward. 

Consequently,  the  agency  believes  - 
that  an  appropriate  term  should  be 
proposed  for  use  with  comparative 
claims.  Although  the  agency  recognizes 
that  numerous  terms  may  be  adequate 
to  convey  this  information,  given  the 
need,  as  discussed  above,  for  a  term  that 
consumers  can  recognize  and 
understand.  FDA  is  proposing  that  the 
term  "modified"  be  used.  FDA  has 
chosen  this  term  because  it  is  applicable 
to  both  positive  and  negative  alterations 
in  nutrient  content,  i.e.,  comparative 
statements  using  either  terms  "more"  or 
"less." 

Under  proposed  §  101.13(k),  the  term 
"modified"  may  be  used  in  the 
statement  of  identity  of  a  food  that 
bears  a  comparative  claim  that  complies 
with  the  requirements  in  Part  101, 
followed  immediately  by  the  name  of 
the  nutrient  whose  content  has  been 
altered,  e.g.,  "Modified  fat  cheese  cake." 
This  statement  of  identity  must  then  be 
immediately  followed  by  the 
comparative  statement  such  as 

"Contains  35  percent  less  fat  than ," 

and  all  other  information  required  in 
101.13(j)  for  comparative  claims.  This 
information  is  necessary  because  it 
presents  information  that  is  material  in 
light  of  the  "modified"  representation. 
Consumers  must  be  advised  of  the 
nutrient  modified,  the  extent  of  the 
modification  of  that  nutrient,  and  the 
factual  basis  on  which  the  extent  of 
modification  has  been  calculated. 
Without  this  information,  the  food 
would  be  misbranded  under  sections 
201(a)  and  403(a)  of  the  act. 
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D.  Use  of  Descriptors  With  Meal- type 
Products 

The  agency  received  many  comments 
to  the  ANPRM  and  during  the  public 
hearings  requesting  that  it  define  and 
allow  for  the  use  of  descriptors  for  meal- 
t>'pe  products.  FDA  is  aware  that 
nutrient  content  claims  are  frequently 
used  on  such  products  even  though  the 
agency  has  not  developed  definitions 
specific  to  that  use.  In  its  propo.sed  rule 
on  cholesterol  descriptors  (51  FR  42584 
at  42591).  FDA  acknowledged  that  it  is 
not  reasonable  to  expect  nutrient 
content  claims  on  meal-type  products  to 
meet  the  same  criteria  as  those  used  for 
individual  food  items.  At  that  time,  FDA 
proposed  as  a  guideline  that  a  meal 
containing  less  than  100  mg  of 
cholesterol  could  be  described  as  a  "low 
cholesterol  meal."  However,  in  its 
tentative  final  rule  on  cholesterol 
descriptors  (55  FR  29456).  the  agency 
withdrew  from  this  position  because 
there  was  no  clear  definition  of  the  term 
"meal"  and  asked  for  further  comment. 

The  GMA  submitted  a  letter  to  the 
agency  (Ref.  12)  in  which  they  suggested 
that  a  "meal-type  product"  be  defined  as 
a  food  that-  (1)  Makes  a  significant 
contribution  to  the  diet  by  providing  at 
least  200  calories  per  serving  or 
weighing  at  least  6  oz  per  serving:  (2) 
contains  ingredients  from  2  or  more  food 
groups:  and  (3)  is  represented  as.  or  is  in 
a  form  commonly  understood  to  be,  a 
breakfast,  lunch,  dinner,  meal,  main 
dish,  entree,  or  pizza.  Under  GMA's 
proposed  definition,  such 
representations  may  be  made  either  by 
statements  or  by  photographs  or 
vignettes. 

FDA  finds  merit  in  this  3-part 
definition  and.  lacking  any  other 
equally-comprehensive  definition,  is 
proposing  in  §  101.13(1)  to  adopt  it  with 
the  qualification  that  the  product  must 
contain  two  of  four  specified  food 
groups.  However,  the  agency  recognizes 
that,  with  this  definition,  there  may  be  a 
tendency  to  assume  that  a  level  of  200 
calories  is  appropriate  for  all  meals 
consumed  in  one  day.  This  assumption 
would  suggest  that  three  meals  and  a 
snack  provide  only  800  calories  per  day. 
The  agency,  however,  assumes  that 
some  of  the  meals  would  contain  more 
than  200  calories,  especially  if  the 
product  contained  only  two  food  groups. 
Such  meals  might  then  consist  of  a  200 
calorie  7  ounce  main  dish  and  a  fruit  or 
vegetable,  starch,  or  dairy  product.  If 
these  types  of  products  meet  this 
assumption,  it  will  ensure  that  a 
minimum  daily  intake  would  be  greater 
than  1,000  calories. 

The  agency  requests  specific 
comments  on  the  appropriateness  of  this 


definition  of  a  "meal-type  product"  as 
well  as  on  the  appropriateness  of 
specific  amounts  (e.g.,  200  calories  and  6 
oz)  aitd  specific  product  types  (e.g.. 
"main  dish")  used  as  a  basis  for  this 
definition. 

1.  Definition  of  "Free" 

FDA  is  not  proposing  separate 
definitions  for  "free"  for  meal-type 
products.  The  term  "free"  is  an  absolute 
term  implying  absence  of  a  nutrient. 
Therefore,  whenever  a  food  is  labeled 
"free,"  whether  it  is  an  individual  food 
item  or  a  meal-type  product,  it  would  be 
misleading  unless  it  met  the  definition 
for  "free"  for  the  particular  nutrient  that 
is  the  subject  of  the  claim. 

2.  Definition  of  "Low"  and  "Very  Low" 

CMA  suggested  that  for  meal-type 
products,  the  nutrient  descriptor  "low" 
should  be  defined  on  the  basis  of  the 
amount  of  the  nutrient  per  100  g  of  the 
meal-type  product  and  suggested 
specific  levels  for  calories  (105  calories 
per  100  g).  total  fat  (3.5  g  or  less  per  100 
g).  saturated  fat  (1.2  g  or  less  per  100  g). 
cholesterol  (20  mg  or  less  per  100  g).  and 
sodium  (200  mg  or  less  per  100  g)  (Ref. 
12).  FDA  has  considered  these  levels  in 
conjunction  with  its  proposed  values  for 
nutrient  content  claims  for  individual 
foods  (foods  as  sold  separately,  not  as 
part  of  a  meal),  discussed  earlier  in  this 
document.  With  the  exception  of 
calories,  the  suggested  values  are 
.  similar,  or  identical,  on  a  100  g  basis  to 
I  the  definitions  for  the  various  nutrients 
'  proposed  for  individual  foods  in  this 
docmnent  and  in  the  companion 
proposal  on  fats,  saturated  fat.  and 
cholesterol  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  agency  finds  merit  in  defining 
nutrient  content  claims  for  meal-type 
products  on  the  basis  of  the  amount  of 
the  nutrient  per  100  g.  This  approach 
alleviates  the  necessity  to  accommodate 
variations  in  serving  size  for  the  various 
types  of  meals.  A  review  of  such 
products  on  the  market  shows  that  it 
would  allow  nutrient  content  claims  on 
meal-type  products  that  can  be  used  in  a 
diet  that  is  consistent  with  dietary 
recommendations  set  forth  in  the 
Dietary  Guidelines  for  Americans  (Ref. 

1). 

FDA  believes  that  it  will  be  beneficial 
if  the  agency  used  the  same  quantitative 
amounts  except  calories  per  100  g  as  the 
definitions  of  "low"  that  it  is  proposing 
for  individual  foods  in  this  and  the 
companion  document  on  fat,  saturated 
fat  and  cholesterol  claims.  Such 
consistency  will  assist  consumers  and 
health  professionals  to  be  able  to  recall 
and  use  these  amounts. 


Accordingly.  FDA  is  proposing  in 
1 101.61(b)(5)  that  a  "low  sodium"  claim 
may  be  made  for  a  meal-type  product 
that  contains  140  mg  or  less  sodium  per 
100  g  of  product.  The  agency  is 
proposing  similar  definitions  for  fat 
saturated  fat.  and  cholesterol  claims  in 
the  companion  document. 

In  the  case  of  low  calorie  claims.  FDA 
is  proposing  that  an  individual  low 
calorie  food  be  defined  as  containing  40 
calories  or  less  per  serving  and  per  100  g 
of  food.  The  agency  recognizes  that  if  it 
applied  this  criterion  on  a  100  g  basis  to 
meal-type  products,  the  use  of  "low 
calorie"  claims  on  meal-type  products 
would  essentially  be  precluded  (e.g..  a 
10  oz  meal  would  have  to  contain  113 
calories  or  less  to  bear  a  "low  calorie" 
claim).  Obviously,  such  a  definition 
would  be  unrealistic  for  two  reasons:  (1) 
It  is  unlikely  that  a  reasonably  sized 
balanced  meal  could  be  created  that 
contained  so  few  calories  and  still  made 
a  significant  contribution  to  the  daily 
food  intake  of  an  individual:  and  (2) 
such  a  meal  is  consistent  with  a  400-500 
calorie  daily  diet  (i.e.,  113  calories  X  4 
eating  occasions),  and  such  very  low 
calorie  diets  should  be  followed  only 
under  the  strict  supervision  of  a 
physician.  Therefore.  FDA  is  not 
proposing  that  40  calories  per  100  g  be 
part  of  the  definition  for  a  low  calorie 
meal. 

GMA  has  suggested  that  a  meal-type 
product  be  allowed  to  make  a  "low 
calorie"  claim  if  it  contains  105  calories 
or  fewer  per  100  g  of  product  This  value 
would  allow  a  10  oz  "low  calorie"  meal 
type  product  to  contain  298  calories. 
This  value  appears  appropriate  for  the 
wide  diversity  of  meal-type  products 
(i.e..  meals  or  meal  components 
intended  for  breakfast,  lunch,  or  dinner 
which  are  offered  either  as  a  whole  meal 
(three  or  more  components)  or  as  part  of 
a  meal  (main  dish,  entree,  or  pizza).  A 
value  of  105  calories  for  a  low  calorie 
meal-type  product  would  allow  many 
FDA-regulated  products  within  this  wide 
variety  of  meals  or  portions  of  meals  to 
make  low  calorie  claims.  The  U.S.D.A. 
has  conducted  a  preliminary  evaluation 
of  this  value  for  meal-type  products 
containing  meat  and  poultry  and  found 
that  approximately  40  percent  of  such 
products  with  a  brand  name  that  might 
imply  a  "low  calorie"  claim  (e.gn  "lean") 
would  not  be  classified  as  "low  calorie" 
using  the  105  calorie  per  100  g  criterion 
(Ref.  12a).  As  stated  previously,  the 
agency  assumes  that,  particularly  in  the 
case  of  entrees  and  main  dishes,  meal- 
type  products  will  not  be  consumed  as 
the  single  component  of  a  meal  but  will 
be  supplemented  with  a  fruit  or 
vegetable,  starch  (e.g..  bread  or  rolls),  or 
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beverage  (e.g..  milk  or  juice)  to  provide  a 
balanced  meal.  Consequently,  the 
agency  believes  that  this  definition  for 
meal-type  products  is  in  line  with  a  1,200 
calorie  per  day  diet. 

FDA  notes  that  calorie  restricted  diets 
often  contain  1.200  calories,  frequently 
broken  down  into  three  meals  and  a 
snack  each  day  (Ref.  49).  Under  this 
scenario,  meals  would  be  expected  to 
contain  approximately  300  to  350 
calories  (i.e.,  900  to  1,050  calories  per 
day  as  meals  and  150  to  300  calories  per 
day  as  a  snack).  Accordingly.  FDA  has 
tentatively  concluded  that  105  calories 
per  100  g  is  a  reasonable  definition  for  a 
"low  calorie"  meal-type  product  and  is 
proposing  this  value  in  §  101.60(b)(3). 
Nevertheless,  the  agency  requests 
comments  on  whether  consumers  would 
actually  consume  meal-type  products 
alone,  and  whether  they  depend  on 
these  products  for  the  major  portion  of 
their  caloric  intake  throughout  the  day. 
If  so,  comments  are  requested  on 
whether  the  criterion  of  105  calories  per 
100  g  of  product  for  low  calorie  meal 
type  products  is  too  low. 

The  agency  also  is  concerned, 
however,  about  the  application  of  this 
defmition  to  meals  that  are  atypically 
large  in  size  within  this  class  of  foods. 
For  example,  a  16  oz  dinner  could  have 
475  calories  and  meet  the  definition  for 
"low  calorie."  Accordingly,  FDA  is 
considering  the  application  of  upper 
limits  for  each  nutrient  for  meal-type 
products.  Comments  are  requested  on 
the  need  for  such  limits  and,  if  needed, 
where  such  limits  should  be  drawn  and 
why. 

Finally,  the  agency  has  proposed  a 
defmition  of  35  mg  of  sodium  per  serving 
and  per  100  g  for  "very  low  sodium"  in 
individual  foods  in  S  101.61(b)(3).  The 
agency  is  uncertain  as  to  whether  there 
needs  to  be  a  comparable  value  for 
meal-type  products,  since  it  could  prove 
very  difficult  to  create  a  very  low 
sodium  meal.  Such  a  definition  might  be 
virtually  meaningless.  On  the  other 
hand,  FDA  does  not  wish  to  preclude  the 
use  of  a  definition  which  might  be  of 
value  in  assisting  consumers  to  choose 
products  that  have  minimum  amounts  of 
sodium  if  such  products  are  feasible. 
The  agency  has  tentatively  concluded 
that  a  definition  for  "very  low  sodium" 
meal-type  products  would  serve  some 
purpose  and  is  consequently  proposing 
such  a  definition.  However,  the  agency 
seeks  comments  on  the  usefulness  and 
necessity  of  this  defmition. 

3.  Relative  Terms 

Inasmuch  as  the  primary  criterion  for 
the  use  of  relative  claims  (i.e., 
"reduced,"  "light,"  and  comparative 
claims)  is  a  percent  reduction,  FDA  does 


not  believe  that  it  is  necessary  to 
propose  different  criteria  for  meal-type 
products.  While  acknowledging  the 
difficulty  in  reducing  the  calorie,  fat,  and 
cholesterol  content  of  meal-type 
products,  FDA  believes  that  the 
consumer  exptcts  significant  differences 
in  products  bearing  these  claims  and 
would  be  best  served  by  adherence  to 
the  proposed  definitions  for  individual 
foods. 

The  second  criterion  for  the  use  of 
relative  terms  on  individual  foods  is  a 
minimum  reduction  in  amount  of 
nutrient  equivalent  to  the  value 
established  for  "low"  for  that  nutrient 
per  100  g.  Again,  FDA  believes  that  the 
criterion  for  individual  foods  would  be 
appropriate  for  meal-type  products.  This 
requirement  will  allow  the  proposed 
regulations  for  relative  claims  on 
individual  foods  to  apply  equally  to 
meal-type  products. 

a.  Reduced.  The  agency  is,  however, 
concerned  about  providing  for  the  use  of 
the  term  "reduced"  with  meal-type 
products  because  of  the  difficulty  in 
establishing  an  appropriate  reference 
food.  The  proposed  definition  for 
"reduced"  for  individual  foods  is  based 
on  a  comparison  of  a  product  to  another 
product  of  the  same  type,  e.g.,  one 
cupcake  to  another.  A  comparison  of 
meal-type  products  could  be  of  a  broiled 
fish  fillet  to  a  piece  of  fried,  breaded 
fish.  Such  a  comparison  would  equate 
two  products  that,  although  they  had  the 
same  basic  ingredient,  i.e.,  fish,  were 
distinct  in  their  method  of  preparation, 
additional  ingredients,  taste,  and 
appearance.  Such  a  comparison  would 
be  inappropriate  for  a  "reduced"  claim 
because  it  would  be  comparing  products 
that  were  insufficiently  similar  to  make 
a  valid  comparison.  The  agency  is  of  the 
opinion  that  there  is  an  insufficient 
basis  on  which  to  establish  a  reference 
criterion,  and  consequently  there  is  no 
basis  on  which  to  establish  a  definition 
for  "reduced"  meal-type  products. 
Therefore,  the  agency  is  not  proposing  to 
provide  for  the  use  of  "reduced"  claims 
on  meal-type  products. 

b.  Comparative  claims.  Comparative 
claims,  however,  by  their  very  nature 
provide  for  comparisons  of  foods  within 
a  product  category,  provided  the  basis 
of  comparison  is  adequately  stated  in 
the  claim,  e.g.,  comparison  of  a  snack 
food  to  another  snack  food. 
Comparative  claims,  using  the  terms 
"less,"  "fewer,"  and  "more,"  would  be 
appropriate  for  comparing  similar  meal- 
type  products  such  as  broiled  fish  to 
fried,  breaded  fish  because  both  of  these 
somewhat  dissimilar  products  would  be 
in  the  same  product  category.  Therefore, 
the  agency  is  proposing  to  incorporate 
the  provisions  for  comparative  claims 


for  meal-type  products  into  the 
comparative  claims  provisions  in  the 
various  nutrient  sections. 

c.  "Light".  FDA  is  proposing  a  more 
narrow  reference  food  criterion  for 
"light"  claims  on  individual  foods  than 
for  "reduced"  claims.  It  follows,  then, 
that  since  the  agency  is  proposing  not  to 
permit  "reduced"  claims  on  meal-type 
products,  it  would  do  likewise  for  "light" 
claims.  However,  the  agency  recognizes 
that  there  might  be  some  basis  to  find 
that  an  alternative  course  is  appropriate. 

The  agency  believes  that  the  term 
"light"  could  be  useful  to  consumers  in 
selecting  meal-type  products  by 
highlighting  products  that  contain  fewer 
calories  than  would  be  expected  in  a 
normal  meal.  Because  there  is  no 
identified  set  of  reference  foods  to 
which  "light"  meal  products  could  be 
compared,  the  agency  has  considered 
using  a  different  criterion  for  the 
definition  of  "light"  meal-type  products. 
The  agency  is  considering  allowing  use 
of  the  term  "light"  on  meal-type 
products  that  meet  the  criteria  for  "low 
calorie"  meals.  At  105  calories  per  100  g 
or  approximately  300  calories  per  10  oz 
portion,  the  criterion  for  "low"  calorie 
meals  is  very  nearly  one  fourth  of  the 
intake  in  a  calorie  restricted  diet  of  1.200 
calories  a  day  (Ref  49).  The  agency 
believes  that  such  products  would  meet 
the  consumer's  expectations  that  the 
food  is  low  or  reduced  in  calories. 

In  addition,  FDA  is  also  considering  a 
second  criterion  that  "light"  meal-type 
products  not  contain  fat,  saturated  fatty 
acids,  sodium,  or  cholesterol  at  a  level 
that  exceeds  one-fourth  of  the  DRV  of 
the  nutrient.  This  criterion  would  ensure 
that  light  meal-type  products  would  not 
only  be  low  in  calories  but  would  also 
not  contribute  amounts  of  these 
nutrients  that  would  cause  total  daily 
intake  to  exceed  recommended  values. 
These  criteria  for  the  term  "light"  on 
meal-type  products  would  permit  some 
meal-type  products  to  bear  "light" 
claims  and  would  ensure  that  such 
claims  are  not  misleading.  The  agency 
solicits  comments  on  the  need  to 
provide  for  use  of  "light"  on  meal-type 
products  and  on  possible  guidelines  for 
selection  of  reference  f6ods.  Comments 
are  also  requested  regarding  this 
definition  "light"  meal-type  products, 
including  the  criterion  relative  to  other 
nutrients  and  on  possible  guidelines  for 
selection  of  reference  foods.  If  the 
comments  warrant,  the  agency  many 
propose  appropriate  definitions  and 
requirements  for  use  of  the  term  "light" 
for  meal-type  products. 
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for  meal-type  products  into  the 
comparative  claims  provisions  in  the 
various  nutrient  sections. 

c.  "Light".  FDA  is  proposing  a  more 
narrow  reference  food  criterion  for 
"light"  claims  on  individual  foods  than 
for  "reduced"  claims.  It  follows,  then, 
that  since  the  agency  is  proposing  not  to 
permit  "reduced"  claims  on  meal-type 
products,  it  would  do  likewise  for  "light" 
claims.  However,  the  agency  recognizes 
that  there  might  be  some  basis  to  find 
that  an  alternative  course  is  appropriate. 

The  agency  believes  that  the  term 
"light"  could  be  useful  to  consumers  in 
selecting  meal-type  products  by 
highlighting  products  that  contain  fewer 
calories  than  would  be  expected  in  a 
normal  meal.  Because  there  is  no 
identified  set  of  reference  foods  to 
which  "light"  meal  products  could  be 
compared,  the  agency  has  considered 
using  a  different  criterion  for  the 
definition  of  "light"  meal-type  products. 
The  agency  is  considering  allowing  use 
of  the  term  "light"  on  meal-type 
products  that  meet  the  criteria  for  "low 
calorie"  meals.  At  105  calories  per  100  g 
or  approximately  300  calories  per  10  oz 
portion,  the  criterion  for  "low"  calorie 
meals  is  very  nearly  one  fourth  of  the 
intake  in  a  calorie  restricted  diet  of  1.200 
calories  a  day  (Ref.  49).  The  agency 
believes  that  such  products  would  meet 
the  consumer's  expectations  that  the 
food  is  low  or  reduced  in  calories. 

In  addition,  FDA  is  also  considering  a 
second  criterion  that  "light"  meal-type 
products  not  contain  fat,  saturated  fatty 
acids,  sodium,  or  cholesterol  at  a  level 
that  exceeds  one-fourth  of  the  DRV  of 
the  nutrient.  This  criterion  would  ensure 
that  light  meal-type  products  would  not 
only  be  low  in  calories  but  would  also 
not  contribute  amounts  of  these 
nutrients  that  would  cause  total  daily 
intake  to  exceed  recommended  values. 
These  criteria  for  the  term  "light"  on 
meal-type  products  would  permit  some 
meal-type  products  to  bear  "light" 
claims  and  would  ensure  that  such 
claims  are  not  misleading.  The  agency 
solicits  comments  on  the  need  to 
provide  for  use  of  "light"  on  meal-type 
products  and  on  possible  guidelines  for 
selection  of  reference  f6ods.  Comments 
are  also  requested  regarding  this 
definition  "light"  meal-type  products, 
including  the  criterion  relative  to  other 
nutrients  and  on  possible  guidelines  for 
selection  of  reference  foods.  If  the 
comments  warrant,  the  agency  many 
propose  appropriate  definitions  and 
requirements  for  use  of  the  term  "light" 
for  meal-type  products. 


I.  "Source"  and  "High"  Claims 

As  with  the  definition  for  "low"  for 
neal-type  products,  the  agency  believes 
Ihat  the  criteria  for  "high"  and  "source" 
should  be  the  same  percentages  of  the 
RDI  or  DRV  proposed  as  for  individual 
foods  but  on  an  amount  per  100  g  basis, 
not  per  serving.  Therefore,  consistent 
with  these  definitions,  the  agency  is 
proposing  in  §  101.54(c)(2)  that  "source" 
be  defined  for  a  meal-type  product  as  10 
to  19  percent  of  the  RDI  or  DRV  per  100 
g  of  product,  and  in  §  101.54(b)(2). that 
"high"  be  defined  as  20  percent  or  more 
of  the  RDI  or  DRV  per  100  g  of  product. 
Consequently,  to  be  considered  a 
"source"  of  a  nutrient,  a  10  oz  meal-type 
product  would  contain  7  to  13.5  g  of 
fiber.  (25  g  of  fiber  is  the  DRV  for  fiber. 
10  to  19  percent  of  the  DRV  is  2.5  to  4.75 
g.  10  oz  X  28.35  g/oz  =  284  g.  284/100  g 
=  2.8  g.  2.5  (10  percent  of  the  DRV)  x 
2.8  =  7  g:  4.75  X  2.8  =  13.5  g.) 

Consistent  with  section  403(r)(2){A)(v) 
of  the  act.  which  states  that  a  claim  may 
not  state  that  a  food  is  high  in  dietary 
fiber  unless  the  food  is  low  in  total  fat 
(as  defined  in  §  101.62(b)),  the  agency  is 
proposing  in  §  101.54(d)  that  claims  that 
a  meal-type  product  contains  "more" 
fiber  be  required  to  disclose  the  level  of 
total  fat  on  a  per  serving  basis. 

.5.  Disclosure  Statements 

The  disclosure  levels  proposed  in 
i  101.13(h)  and  discussed  above  in 
section  II.D.  of  this  document  were 
derived  for  levels  of  nutrients  found  in 
individual  foods.  Because  the  definition 
of  meal-type  products  encompasses  a 
broad  range  of  products,  from  entrees 
that  may  be  a  small  portion  of  the  total 
meal  to  complete  meals,  the  issue  of 
modifying  these  levels  for  use  with  such 
products  become  complex.  Because  of 
this  complexity,  the  agency  was  not  able 
to  devise  specific  disclosure  levels  for 
use  with  meal-type  products.  FDA 
solicits  comments  on  whether  the 
disclosure  levels  should  be  different  for 
meal-type  products,  and  if  so,  what  the 
levels  should  be  and  why. 

E.  Redesignation  of  Certain 
Requirements  in  Section  105.66  to 
Section  101.60 

Because  these  proposed  regulations 
on  nutrient  content  claims  include 
provisions  similar  or  identical  to  some 
provisions  in  §  105.66,  the  agency  has 
found  that  it  is  necessary  to  examine 
§  105.66  to  determine  what  changes  are 
necessary  in  that  regulation  in  order  to 
conform  it  to  the  1990  amendments. 

As  discussed  above,  FDA  is  proposing 
to  recodify  current  §  101.13,  Sodium 
labeling,  with  minimal  revisions,  in  new 
jSubpart  D — Specific  Requirements  for 


Nutrient  Content  Claims,  so  that  it  could 
be  codified  in  close  proximity  to  the 
requirements  for  other  nutrient  content 
claims.  Section  105.66  is  not  amenable  to 
that  approach. 

Section  105.66  was  originally 
promulgated  to  provide  regulations  for 
label  statements  useful  on  products  for 
reducing  or  maintaining  caloric  intake  or 
body  weight.  Consequently,  terms  such 
as  "low  calorie,"  "reduced  calorie,"  and 
"sugar  free,"  which  were  thought  to  be 
useful  attributes  of  a  food  in  the 
maintenance  or  reduction  of  body 
weight,  were  included  in  this  section. 
Over  time,  more  and  more  people  have 
become  concerned  with  healthier  eating 
and  have  begun  to  follow  the  guidelines 
established  in  Dietary  Guidelines  of 
Americans  (Ref.  1),  including  the 
maintenance  of  a  healthy  weight. 
Consequently,  terms  such  as  "low"  or 
"reduced  calories"  and  "sugarless"  have 
come  to  be  used  on  foods  intended  for 
consumption  by  the  general  population. 
As  such,  they  have  lost  their  special 
significance  in  the  labeling  of  foods 
intended  solely  for  special  dietary  uses. 

As  is  discussed  elsewhere  in  this 
document,  these  terms  are  now  more 
appropriately  defined  under  the  1990 
amendments  as  nutrient  content  claims. 
Consequently,  the  agency  is  proposing 
to  place  requirements  for  terms  such  as 
"low"  and  "reduced  calorie," 
comparative  claims,  and  sugar  claims, 
originally  provided  for  in  §  105.66,  in 
§  101.60.  Requirements  for  label 
statements  about  nonnutritive 
sweeteners,  "diet"  foods,  and  other 
related  terms  are  being  retained  in 
§105.66. 

Because  definitions  of  terms  in 
proposed  §  101.60  would  be  redundant 
of  certain  provisions  in  §  105.66.  the 
agency  is  proposing  to  delete, 
paragraphs  (c),  (d),  and  (f)  of  §  105.66 
and  to  replace  them  with  statements 
referring  to  the  appropriate  section  in 
101.60  for  criteria  for  use  of  the 
respective  term. 

In  addition,  the  agency  is  proposing  to 
delete  from  §  105.66  any  inappropriate 
reference  to  specific  nutrient  content 
claims  or  similar  terms  and  any 
statement  that  is  inconsistent  with  the 
1990  amendments. 

There  is,  however,  a  significant 
portion  of  §  105.66  that  remains 
appropriate  for  regulating  foods  that  are 
for  special  dietary  uses.  Such  foods  are 
those  specifically  represented  or 
purported  to  be  useful  as  part  of  weight 
control  plan,  as  opposed  to  those  that 
are  simply  represented  as  being  low  or 
reduced  in  calories  (although  such 
products  can  be  useful  in  reducing  or 
maintaining  body  weight).  The  agency  is 
retaining  those  provisions  in  §  105.66. 


FDA  plans  to  reexamine  the  provisions 
remaining  in  §  105.66  and  to  initiate 
additional  rulemaking  as  appropriate. 

In  the  interim,  the  agency  is  proposing 
to  make  the  following  specific  changes 
to  the  remaining  paragraphs  in  S  105.66: 
It  is  proposing  to  delete  the  words 
"caloric  intake  or"  from  the  title, 
paragraph  (a),  paragraph  (b)(2)  and 
paragraph  (e)(2)  of  the  section  because, 
as  stated  above,  it  considers  information 
relative  to  the  caloric  content  of  a  food 
to  be  of  value  to  the  general  public  in 
selecting  diets  that  meet  dietary 
guidelines.  Consequently,  the  agency 
believes  that  this  concept  is  more 
consistent  with  §  101.60  than  {  105.66.  It 
is  also  proposing  to  delete  from 
paragraph  (a)  the  words  "including,  but 
not  limited  to,  any  food  that  bears 
representations  that  it  is  low  or  reduced 
in  calories"  because  "low"  and 
"reduced"  calories  are  defined  in 
§  101.60. 

FDA  is  also  proposing  to  delete  in 
§  105.66(a)(2)  the  phrase  "The  labeling 
provided  for  in  paragraph  (c)  or  (d)  of 
this  section  or,"  because  the  terms 
"low"  and  "reduced."  which  were 
provided  for  in  those  paragraphs,  are 
now  defined  in  §  101.60.  The  agency  is 
not  proposing  to  delete  the  remainder  of 
the  sentence  "a  conspicuous  statement 
of  the  basis  upon  which  the  food  claims 
to  be  of  special  dietary  usefulness."  The 
agency  cautions,  however,  that  it  will 
not  consider  reliance  on  this  provision 
as  justification  for  an  undefined  nutrient 
content  claim. 

In  addition,  the  agency  is  proposing  to 
delete  from  §  105.66(e)(1)  the  phrases 
"or  other  such  terms  representing  or 
suggesting  that  the  food  is  low  calorie  or 
reduced  calorie  or  that  the  food  may 
make  a  comparative  claim  or  special 
dietary  usefulness"  and  "in  compliance 
with  paragraph  (c)  or  (d)  of  this  section" 
because  the  terms  are  no  longer  codified 
in  this  section.  The  agency  recognizes, 
however,  that  provisions  for  the  terms 
"diet,"  "dietetic,"  "artificially 
sweetened,"  or  "sweetened  with 
nonnutritive  sweetener."  may. 
consequently,  not  be  clear.  However,  as 
stated  above,  the  agency  intends  to 
reexamine  §  105.66.  particulaHy  this 
paragraph,  so  that  it  can  establish  a 
more  cohesive  policy  regarding  foods  for 
special  dietary  uses.  The  agency 
envisions  that  use  of  the  term  "diet." 
except  on  soft  drinks  exempt  under 
section  403(r)(2)(D)  of  the  act,  and  on 
products  addressed  in  §  105.66(e)(2).  will 
require  that  such  foods  meet  the  general 
requirements  of  S  105.66. 

Finally,  the  agency  is  proposing  to 
delete  §  105.66(e)(3)  and  include 
reference  to  "formulated  meal 
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replacement  or  other  food  that  is 
represented  to  be  of  special  dietary  use 
as  a  whole  meal,"  in  paragraph  (e)(1). 
The  agency  recognizes  that  this  is  a 
departure  from  the  previous  regulation 
that  exempted  such  foods  from 
paragraph  (e)(1)  pending  issuance  of  a 
regulation  governing  them.  However,  in 
order  that  such  claims  not  be  prohibited 
as  implied  nutrient  content  claims  under 
the  1990  amendments,  they  are  being 
included  in  paragraph  (e)(1)  until  such 
time  as  more  appropriate  regulations 
can  be  issued.  FDA  views  claims  that 
are  permitted  under  i  105.66  to  meet  the 
requirements  of  section  403(r)  of  the  act. 

IV.  An  Alternative  Approach  to 
Comparative  Nutrient  Content  Claims 

The  proposed  approach  to 
comparative  nutrient  content  claims 
discussed  in  the  preceding  sections 
involves  the  adoption  of  specific  and 
distinct  definitions  for  such  comparative 
terms  as  "reduced,"  "fewer,"  and  "less," 
including  minimum  percentage 
reductions  or  differences  that  must  be 
achieved  to  justify  the  claim  (e.g.,  a 
"less"  claim  requires  at  least  25  percent 
less  of  the  nutrient  in  question).  FDA  is 
concerned  about  whether  the  terms 
defined  in  the  various  nutrient  content 
claim  rules  strike  the  proper  balance 
between  allowing  an  adequate  number 
of  terms  such  that  consumers  can 
distinguish  the  nutrient  content  across 
foods  and  minimizing  the  proliferation 
of  terms  that  may  tend  to  confuse 
consumers.  It  is  possible  that  the 
comparative  terms  FDA  proposes  to 
deHne  might  still  cause  concision,  due  to 
the  natural  vagaries  of  language,  the  fact 
that  it  will  take  a  significant  amount  of 
time  before  consumers  arc  familiar  with 
the  definition  of  the  terms,  and  the  fact 
that  the  terms  are  really  only 
distinguished  by  the  regulatory 
definition  rather  than  some  innately 
understood  differences:  In  common 
parlance,  "reduced."  "fewer,"  and  "less" 
do  not  have  established,  distinct 
meanings  for  most  consumers  as  they 
apply  to  describing  relative  levels  of 
nutrients  in  food. 

In  addition  to  avoiding  consumer 
confusion  and  thus  fostering  the 
consumer's  ability  to  select  healthier 
foods,  FDA  also  wants  to  provide 
manufacturers  maximum  flexibility  in 
their  use  of  nutrient  content  claims, 
consistent  with  the  goals  and 
requirements  of  the  act.  This  is 
consistent  with  FDA's  goal  of  assuring 
that  the  approach  to  defining  nutrient 
content  claims  it  ultimately  adopts 
provides  a  clear  incentive  to 
,  manufacturers  to  produce  innovative 
products  that  are  improved  in  the 
nutritional  attributes  addressed  by  the 


comparative  nutrient  content  claims  e.g., 
products  that  are  truly  "reduced"  in  fat 
or  contain  "less"  cholesterol  than  the 
products  for  which  they  substitute. 

Consequently.  FDA  solicits  comment 
on  a  very  distinct  regulatory  approach 
that  in  essence  defines  all  comparative 
nutrient  content  claims  as  synonyms 
and  requires  a  numeric  disclosure  of  the 
comparative  difference.  Unlike  words, 
numbers  are  not  as  easily  manipulated 
and  therefore  avoid  the  confusion  of 
distincUy  defined  terms.  Therefore,  a 
number  of  terms  given  identical 
definitions  could  be  used  %vith 
conspicuous  full  disclosure  of  the 
percent  by  which  the  nutrient  has  been 
decreased  and  a  comparison  of  the 
quantity  of  the  nutrient  in  the  labeled 
fcod  and  the  reference  food.  For 
example,  the  following  nutrient  claims 

could  be  used  interchangeably:  " 

percent  reduced  calories,"  and  " 

percent  fewer  calories."  with  a 
disclosure  in  absolute  terras  of  the 
comparative  amounts  (in  this  example, 
the  number  of  calories  per  serving  in  the 
labeled  food  and  the  number  in  the  food 
to  which  it  is  being  compared). 

Under  this  approach,  or  even  as  a 
separate  alternative,  there  would  not  be 
any  single  across-the-board  minimum 
percent  of  reduction  or  difference 
required  to  support  the  claim,  such  as  25 
percent,  but  any  claimed  reduction  or 
difference  in  the  level  of  a  nutrient 
would  have  to  be  large  enough  to  be 
considered  nutritionally  significant  in 
accordance  with  criteria  adopted  by 
FDA. 

FDA  intends  to  seriously  evaluate 
these  alternatives  as  part  of  its 
continuing  effort  to  devise  an  optimal 
approach  to  nutrient  content  claims.  To 
facilitate  a  full  airing  of  the  issues,  FDA 
is  considering  holding  a  public  meeting 
on  nutrient  content  claims  and,  within 
60  days  of  die  publication  of  this 
proposal,  the  agency  will  publish  a 
supplemental  notice  of  proposed 
rulemaking.  FDA  will  then  fully  evaluate 
the  alternative  approach  outlined  above 
and  the  one  proposed  in  this  document 
and  by  November  6, 1992,  FD.\  will 
select  and  adopt  as  a  final  rule  the 
approach  to  comparative  nutrient 
content  claims  that  best  achieves  the 
agency's  goals  of  avoiding  consumer 
confusion,  empowering  consumers  to 
choose  healthier  diets,  and  providing 
incentives  for  food  manufacturers  to 
produce  nutritionally  improved  food 
products. 

V.  Petitions  for  Nutrient  Content  Claims 

Section  403(r)(4)  of  the  act  provides 
that  any  person  may  petition  the 
Secretary  to  make  nutrient  content 
claims  that  are  not  specifically  provided 


for  in  FDA's  regulations.  It  describes 
procedures  for  petitions  that  seek  to 
define  additional  descriptors,  to 
establish  synonyms,  and  to  use  an 
implied  nutrient  content  claim  in  a 
brand-name. 

On  March  14, 1991,  the  agency  stated 
in  a  notice  in  the  Federal  Register  (56  FR 
10906)  that  it  was  developing  procedural 
regulations  that  would  prescribe  the 
type  of  information  needed  to  support 
each  of  these  three  types  of  petitions,  in 
addition  to  the  other  types  of  petitions 
permitted  by  1990  amendments.  The 
agency  stated  that  the  most  efficient  use 
of  its  resources  would  be  to  establish 
these  procedures  in  fmal  form  before 
considering,  or  acting  on,  any  such^ 
petitions.  The  agency,  therefore,  advised 
that  it  is  likely  to  deny  any  petition 
submitted  under  the  1990  amendments 
until  final  procedural  regulations  are 
issued.  The  agency  requested 
information  and  comments  on 
appropriate  requirements  for  these 
petitions. 

Ten  comments  pertaining  to  petitions 
for  nutrient  content  claims  were 
received  from  the  food  industry, 
industry  trade  associations,  and 
consumer  organizations.  The  agency  has 
considered  the  comments,  and  many  of 
the  recommendations  made  in  the 
comments  are  incorporated,  or  were 
otherwise  used,  in  the  development  of 
this  section  of  the  proposed  rule. 

The  agency  is  proposing  to  codify  the 
procedural  requirements  for  petitions  for 
nutrient  content  claims  in  new  §  101.69. 
Because  the  statute  prescribes  distinctly 
different  procedures  for  petitions  that 
relate  to  nutrient  content  claims, 
synonyms  for  those  claims,  and  implied 
nutrient  content  claims  in  brand  names, 
FDA  will  treat  each  separately  in  the 
following  discussion.  In  the  proposed 
procediu^l  regidations  the 
Commissioner  of  Food  and  Drugs  is 
designated  as  the  official  authorized  to 
act  on  these  petitions  consistent  with 
the  delegation  of  authority  from  the 
Secretary  to  the  Commissioner  under  21 
CFR  5.10. 

The  agency  is  also  proposing  to 
amend  §  5.61  (21  CFR  5.61)  to  add 
paragraph  (g)  to  redelegate  to  the 
Director  and  Deputy  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition,  all  the  functions  of  the 
Commissioner  concerning  petitions  for 
label  claims  under  section  403(r)  of  the 
act  (i.e^  petitions  concerning  nutrient 
content  claims  and  health  claims)  that 
do  not  involve  controversial  issues. 
Such  functions  consist  of  issuing  notices 
that  seek  comment  on  a  petition;  issuing 
notices  of  proposed  rulemaking  and 
final  rules  concerning  authorized  terms 
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for  in  FDA's  regulations.  It  describes 
procedures  for  petitions  that  seek  to 
defme  additional  descriptors,  to 
establish  synonyms,  and  to  use  an 
implied  nutrient  content  claim  in  a 
brand-name. 

On  March  14. 1991.  the  agency  stated 
in  a  notice  in  the  Federal  Register  (56  FR 
10906)  that  it  was  developing  procedural 
regulations  that  would  prescribe  the 
type  of  information  needed  to  support 
each  of  these  three  types  of  petitions,  in 
addition  to  the  other  types  of  petitions 
permitted  by  1990  amendments.  The 
agency  stated  that  the  most  efficient  use 
of  its  resources  would  be  to  establish 
these  procedures  in  fmal  form  before 
considering,  or  acting  on.  any  such^ 
petitions.  The  agency,  therefore,  advised 
that  it  is  likely  to  deny  any  petition 
submitted  under  the  1990  amendments 
until  Rnal  procedural  regulations  are 
issued.  The  agency  requested 
information  and  comments  on 
appropriate  requirements  for  these 
petitions. 

Ten  comments  pertaining  to  petitions 
for  nutrient  content  claims  were 
received  from  the  food  industry, 
industry  trade  associations,  and 
consumer  organizations.  The  agency  has 
considered  the  comments,  and  many  of 
the  recommendations  made  in  the 
comments  are  incorporated,  or  were 
otherwise  used,  in  the  development  of 
this  section  of  the  proposed  rule. 

The  agency  is  proposing  to  codify  the 
procedural  requirements  for  petitions  for 
nutrient  content  claims  in  new  §  l(n.69. 
Because  the  statute  prescribes  distinctly 
different  procedures  for  petitions  that 
relate  to  nutrient  content  claims, 
synonyms  for  those  claims,  and  implied 
nutrient  content  claims  in  brand  names, 
FDA  will  treat  each  separately  in  the 
following  discussion.  In  the  proposed 
procediu^l  regulations  the 
Commissioner  of  Food  and  Drugs  is 
designated  as  the  official  authorized  to 
act  on  these  petitions  consistent  with 
the  delegation  of  authority  from  the 
Secretary  to  the  Commissioner  under  21 
CFR  5.10. 

The  agency  is  also  proposing  to 
amend  §  5.61  (21  CFR  5.61)  to  add 
paragraph  (g)  to  redelegate  to  the 
Director  and  Deputy  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition,  all  the  functions  of  the 
Commissioner  concerning  petitions  for 
label  claims  under  section  403(r)  of  the 
act  (i.e^  petitions  concerning  nutrient 
content  claims  and  health  claims)  that 
do  not  involve  controversial  issues. 
Such  functions  consist  of  issuing  notices 
that  seek  comment  on  a  petition;  issuing 
notices  of  proposed  rulemaking  and 
final  rules  concerning  authorized  terms 


for  nutrient  content  claims;  and  issuing 
letters  concerning  the  filing,  denial,  and 
granting  of  a  petition.  This  redelegation 
is  proposed  to  facilitate  timely  agency 
action  on  these  petitions  given  the  short 
timeframes  for  agency  action  imposed 
by  the  act. 

>A.  Statutory  Provisions 

11.  Nutrient  Content  Claim  (Descriptor] 
Petitions 

Section  403(r)(4)(A)(i)  of  the  act  grants 
to  any  person  the  right  to  petition  the 
Secretary  (and  by  delegation,  FDA)  to 
issue  a  regulation  to  define  a  nutrient 
content  claim  that  has  not  been  defined 
in  the  regulations  issued  under  section 
403(r)(2)(a)(i)  of  the  act.  The  statute 
requires  that  such  a  petition  include  an 
explanation  of  the  reasons  why  the 
claim  that  is  the  subject  of  the  petition 
meets  the  requirements  of  section  403{r) 
of  the  act  and  a  summary  of  the 
scientific  data  that  support  those 
reasons  (section  403(r)(4)(B)]  of  the  act. 

These  provisions  of  the  act  also  apply 
to  petitions  to  the  agency  to  issue  a 
regulation  relating  to  a  health  claim  to 
be  made  of  a  food  label.  However, 
because  health  claims  and  nutrient 
content  claims  are  distinct  types  of 
claims  that  convey  different  types  of 
information  to  consumers,  the  specific 
data  requirements  to  substantiate  these 
two  types  of  petitions  will  differ 
significantly.  Therefore,  the  procedural 
requirements  for  petitions  relating  to 
health  claims  are  proposed  separately  in 
a  proposal  published  elsewhere  in  this 
issue  of  the  Federal  Register  that 
addresses  the  general  requirements  for 
health  claims  for  food. 

Section  403(r)(4)(A)(i)  of  the  act 
provides  that  within  100  days  of  receipt 
of  a  petition  for  a  regulation  concerning 
descriptors,  FDA  must  either  issue  a 
final  decision  denying  the  petition  or  file 
the  petition  for  further  action.  If  FDA 
denies  the  petition,  it  is  not  made 
available  to  the  public.  If  it  files  the 
petition.  FDA  must  either  deny  it  or 
publish  a  proposed  regulation 
responsive  to  the  petition  within  90  days 
of  filing. 

2.  Synonym  Petitions 

Section  403(r)(4)(A)(ii)  of  the  act 
grants  to  any  person  the  right  to  petition 
the  Secretary  (and  by  delegation,  FDA) 
for  permission  to  use  terms  in  a  nutrient 
content  claim  that  are  consistent  (i.e., 
synonymous)  with  terms  defined  in 
regulations  issued  under  section 
403(r)(2)(A)(i)  of  the  act.  The  statute 
provides  that  within  90  days  of  the 
submission  of  a  petition,  FDA  must  issue 
a  final  decision  denying  the  petition  or 
granting  such  permission. 


3.  Brand-Name  Petitions 

Section  403(r)(4)(A)(iii)  of  the  act  also 
allows  petitions  requesting  use  of  an 
implied  claim  concerning  the  level  of  a 
nutrient  in  a  food  in  the  food's  brand 
name.  The  claim  must  not  be  misleading 
and  must  be  consistent  with  the  terms 
defined  by  FDA  by  regulations  under 
section  403(r)(2)(A)(i)  of  the  act.  The 
agency  is  directed  in  the  act  to  publish 
notice  of  an  opportunity  to  comment  on 
the  petition  in  the  Federal  Register,  to 
make  the  petition  available  to  the 
public,  and  to  issue  a  final  decision  no 
later  than  100  days  after  the  date  of 
submission  to  grant  or  to  deny  the 
petition.  The  petition  is  to  be  considered 
granted  if  the  Secretary  does  not  act  on 
it  within  100  days. 

B.  Comments 

1.  Nutrient  Content  Claims  Petitions 

a.  Procedural  issues.  Two  comments 
stated  that  FDA  appears  to  take  the 
position  that  "free,"  "low,"  "light"  or 
"lite,"  "reduced,"  "less,"  and  "high"  are 
the  only  nutrient  content  claims  for 
which  the  agency  is  required  to  issue 
regulations  within  two  years  after  the 
enactment  of  the  1990  amendments.  The 
comments  disagreed  with  this 
interpretation  and  contended  that  the 
congressional  intent,  and  the  wording  of 
the  1990  amendments,  contemplate  a 
two-track  system  operating 
concurrently.  The  first  track  consists  of 
establishment  (by  the  agency)  of 
definitions  for  the  above  nutrient  claims 
identified  in  the  1990  amendments.  The 
second  track  consists  of  agency 
consideration  of  those  nutrient 
descriptors  for  which  petitions  are 
submitted  by  interested  persons. 

The  comments  stated  that  at  no  time 
did  Congress  indicate  that  FDA  had 
authority  to  limit  itself  to  the  former  and 
ignore  the  latter.  The  comments  pointed 
out  that  any  nutrient  content  claim  that 
is  not  the  subject  of  an  FDA  regulation 
issued  by  the  effective  date  of  the 
statute  may  not  be  used.  The  comments 
stated  that  as  a  result  of  this  fact  and  of 
FDA's  planned  course  of  action,  all 
nutrient  content  claims  not  explicitly 
required  by  statute  to  be  the  subject  of  a 
regulation  would  not  be  defined  and 
thus  could  not  be  used  after  the  effective 
date  of  the  statute.  Therefore,  the 
comments  requested  that  FDA  withdraw 
the  statement  that  it  may  defer  or  deny 
nutrient  content  claims  petitions  until  it 
has  adopted  final  procedural  regulations 
and  state  that  all  petitions  will  be 
handled  in  the  manner  required  by  the 
new  law. 

The  agency  rejects  these  comments 
for  three  reasons.  First,  as  explained  in 
the  March  1991  Federal  Register  notice. 


the  1990  amendments  place  an 
extraordinary  burden  on  FDA's 
resources.  FDA  has  great  discretion  in 
determining  how  its  resources  can  best 
be  used.  Not  only  does  the  agency  lack 
the  resources  to  handle  a  large  influx  of 
petitions  on  nutrient  content  claims,  but 
because  the  petitions  would  be 
submitted  before  FDA  identified  the 
kinds  of  information  that  a  petition 
would  have  to  include  to  substantiate 
the  need  for  a  new  descriptor,  it  is 
questionable  whether  the  petitions 
would  contain  the  substantive 
information  needed  by  the  agency  to 
make  a  decision.  Such  a  situation  would 
likely  result  in  a  waste  of  the  agency's 
resources,  as  a  great  deal  of  effort  would 
need  to  be  spent  in  looking  at 
inadequate  petitions. 

Secondly,  and  most  importantly,  the 
nutrient  content  claims  petitions  would 
request  regulations  that  are  in  addition 
to  or  perhaps  amendments  of  the 
regulations  established  by  the  agency  in 
this  rulemaking.  As  the  agency  stated  in 
the  March  14, 1991  notice,  it  is 
premature  to  request  amendment  of  a 
regulation  (by  addition  or  revision) 
before  the  regulation  is  final.  The 
procedural  regulations  will  be  made 
final  at  the  same  time  as  the  substantive 
regulations,  and  therefore,  the  agency's 
procedure  for  handling  petitions  before 
final  regulations  is  appropriate. 

Consistent  with  the  most  effective  use 
of  its  resources  in  pursuing  this  end,  the 
agency  believes  that  the  nutrient  content 
claims  that  it  considers  first  should  be 
those  that  are  of  greatest  concern  and 
usefulness  to  consumers  because  of 
their  potential  to  be  misleading.  The 
agency  is  addressing  those  terms  in  this 
proposed  rule.  The  agency  notes  that  in 
doing  so,  it  has  not  limited  itself  to  the 
terms  enumerated  in  section 
3(b)(2)(A)(iii)  of  the  1990  amendments 
but  has  proposed  to  define  a  number  of 
other  terms  (e.g.,  "source"  and  "more") 
that  are  of  most  significance  to 
consumers. 

b.  Evaluation  criteria.  Several 
comments  recommended  that  a  nutrient 
content  claim  petition  include  a 
quantitative  definition  of  the  proposed 
descriptor,  and  that  the  definition  be 
supported  by  data  proving  that  the  new 
term  is  quantitatively  significantly 
different  than  those  terms  defined 
pursuant  to  section  403(r)(2)(A)(i)  of  the 
act.  One  comment  further  recommended 
that  the  petitioner  be  required  to 
explain,  using  scientific  data,  why  the 
agency-defined  nutrient  content  claims 
are  inadequate  to  describe  the  products 
characteristics. 

The  agency  agrees  that  petitions  for 
nutrient  content  claims  should  address 
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the  level  of  the  nutrient  that  must  be 
present  to  justify  the  use  of  the  claim 
and  is  proposing  to  require  in 
1 101.69(m)(l)  in  format  item  A  that  a 
petitioner  specify  the  level  at  which  a 
nutrient  must  be  present  for  the  use  of 
the  claim  to  be  appropriate.  The  agency 
also  believes  that  before  it  approves  any 
additional  claims,  it  should  consider 
whether  such  approval  would  result  in 
the  availability  of  additional  useful 
information  to  consumers  that  will 
enhance  their  ability  to  select  foods  of 
nutritional  value.  Therefore,  the  agency 
is  proposing  to  require  in  §  101.69(m)(l) 
in  format  item  B  that  the  petitioner 
address  what  nutritional  benefit  to  the 
public  will  derive  from  the  use  of  the 
proposed  claim,  and  why  such  benefit  is 
not  available  through  the  use  of  the 
existing  terms  defined  by  regulation. 

Other  comments  added  that  scientific 
or  statistical  data  supporting  the 
accuracy  of  the  term,  in  and  of 
themselves,  are  not  sufficient,  if  such 
studies  are  not  accompanied  by  broad- 
based,  statistically  valid  studies 
demonstrating  consumers' 
understanding  of  the  term. 

FDA  believes  that  a  petition  should 
demonstrate  that  consumers  will 
understand  the  proposed  term. 
However,  it  does  not  believe  that  an 
extensive  database  would  be  required  in 
all  cases  to  substantiate  that  a  proposed 
term  would  be  understood.  Therefore, 
the  agency  is  proposing  in  §  101.69(m)(l) 
in  format  item  C  that  a  petition  include 
data  and  information  that  demonstrate 
that  the  proposed  term  will  be 
understood  by  consumers,  but  it  is  not 
specifying  the  type  or  degree  of  such 
data. 

Another  comment  suggested  that 
petitions  include  recommendations  from 
health  organizations.  Information, 
including  recommendations,  from  health 
organizations  may  be  useful  in 
evaluating  potential  nutrient  content 
claims,  and  petitioners  are  free  to 
include  such  recommendations. 
However,  the  agency  does  not  believe 
that  such  recommendations  should  be 
required  for  a  petition  to  meet  the 
burden  of  proof  contemplated  by  the  act 
and  is  not  proposing  to  require  Oiem.  In 
addition,  health  organizations  will  be 
able  to  participate  in  the  rulemaking 
process  for  these  petitions  by 
commenting  on  any  proposed  regulation 
issued  in  response  to  a  petition. 

Other  comments  suggested  that  in 
considering  nutrient  content  claim 
petitions,  the  agency  is  required  to  use 
the  statutory  criteria  established  in 
section  403  (a)  and  (r)  of  the  act.  and 
that  because  these  criteria  are  quite 
specific,  no  other  elucidation  of  the 


statutory  provision  Is  necessary  or 
desirable. 

While  the  agency  agrees  that  the 
statutory  provisions  cited  in  the 
comments,  along  with  section  201(n)  of 
the  act,  will  provide  the  ultimate 
standards  against  which  any  petitions 
for  additional  terms  must  be  judged,  it 
believes  that  an  additional  elucidation 
by  regulation  is  appropriate.  The  agency 
believes  that  by  setting  forth  the  kind  of 
showing  that  will  be  necessary  to  justify 
a  claim,  it  will  facilitate  the  process.  As 
a  result  the  petitions  that  will  be  filed 
will  be  more  focused,  and  potential 
petitioners  will  be  able  to  judge  in 
advance  whether  submitting  a  petition 
would  likely  be  a  useless  gesture. 

2.  Synonym  Petitions 

a.  Procedural  issues.  In  general,  the 
comments  that  addressed  the 
procedures  to  be  followed  for  synonym 
petitions  dealt  with  four  major  areas: 
Publication  of  a  notice  of  receipt  of  a 
synonym  petition,  opportunity  for  public 
comment,  publication  of  the  agency's 
decision,  and  necessity  for  codification 
of  the  final  decision. 

One  comment  stated  that  under 
section  403(r)(4)(A)(ii)  of  the  act,  there  is 
no  statutory  requirement  for  a  comment 
period,  and  therefore,  none  should  be 
afforded.  Other  comments  suggested 
that  all  petitions  received  by  the  agency 
should  be  published  in  the  Federal 
Register  with  a  30-day  comment  period. 

The  agency  received  a  similar  range 
of  comments  on  the  need  to  publish  a 
notice  of  denial  of  a  synonym  petition. 
While  some  comments  argued  that  there 
is  no  need  to  publish  such  a  notice, 
others  argued  that  if  a  petition  is  denied, 
publication  of  this  fact  would  discourage 
others  from  petitioning  for  use  of  the 
same  term,  thereby  promoting  more 
efficient  use  of  the  agency's  resources. 

One  comment  stated  that  a  petition 
under  section  403(r)(4)(A)(ii)  requires 
only  a  decision  by  the  agency  in  the 
nature  of  an  advisory  opinion  and  not 
the  establishment  of  a  regulation.  The 
comment  said  that  only  if  the  petition  is 
granted  should  notice  of  availability  of 
the  advisory  opinion  be  published  in  the 
Federal  Register.  Others  felt  that  it  is 
appropriate  that  if  the  petition  is 
granted,  the  synonjTnous  term  should  be 
codified.  These  comments  argued  that 
this  approach  is  consistent  with  the 
requirement  in  the  1990  amendments 
that  all  new  nutrient  content  claims  be 
codified.  These  comments  also  said  that 
codification  will  lead  to  consistency  of 
terms  used  for  the  labeling  of  food  and. 
thereby,  better  consumer  understanding 
of  label  statements. 

The  proposed  procedures  for  agency 
action  on  synonjoi  petitions  are 


discussed  below  along  with  the  factors 
that  the  agency  considered  in  arriving  at 
its  tentative  positions.  Given  the  very 
short  timeframe  established  by  the  act, 
the  agency  is  proposing  neither  to  solicit 
public  comment  on  the  petition  nor  to 
establish  regulations  for  authorized 
synonyms.  However,  it  intends  to 
publish  expeditiously  a  notice  of  its 
decision  on  the  petition. 

b.  Evaluation  criteria.  Some 
comments  recommended  that  the  agency 
require  petitioners  to  prove  that  the 
ordinary  meaning  of  the  term  is  not 
misleading  and  is  synonymous  with  the 
agencydefined  term.  Inclusion  of 
consumer  surveys  or  other  market 
research  data  was  recommended  to 
demonstrate  that  consumers  understand 
the  new  term  to  be  synonymous  with  the 
agency-defined  term,  and  that 
consumers  are  not  confused  by  the  new 
term.  The  comments  also  stated  that  the 
etitioner  should  be  required  to  show 
why  the  existing  terms  are  inadequate. 

The  agency  generally  agrees  with  the 
views  expressed  in  these  comments.  It 
has  included  provisions  in  proposed 
§  101.e9(n),  the  regulation  on  synonjTn 
petitions,  that  require  that  the  petitioner 
address  these  items.  This  approach 
would  differ  under  the  alternative 
discussed  in  section  IV  above. 

3.  Brand-Name  Petitions 

One  comment  requested  that  the 
agency  provide  adequate  time  for 
comment  on  the  notice  that  it  is  required 
to  publish  in  the  Federal  Register.  Other 
comments  suggested  that  the  agency 
consider  codifying  its  decision  to  grant  a 
brand-name  petition,  or.  if  this  is  not 
practicable,  any  final  decision  by  the 
agency  should  be  made  public  30  days 
before  its  effective  date,  so  that 
interested  parties  can  petition  for 
reconsideration. 

The  proposed  procedures  for  agency 
action  on  brand-name  petitions  are 
discussed  below  along  with  the  factors 
the  agency  considered  in  arriving  at  its 
tentative  positions.  FDA  is  proposing  to 
provide  30  days  for  comment  on  the 
petition  and  to  issue  its  decision  by 
letter  to  the  petitioner.  In  addition,  the 
agency  intends  to  announce  the 
approval  of  a  brand  name  in  the  Federal 
Register. 

C.  Proposal 

1.  Provisions  Applicable  to  All  Petitions 
for  Nutrient  Content  Claims 

The  agency  is  proposing  to  establish 
§  101.69  as  the  general  procedural 
regulation  for  all  types  of  petitions  for 
nutrient  content  claims.  Proposed 
§  101.69(a)  through  (H  are  general 
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discussed  below  along  with  the  factors 
that  the  agency  considered  in  arriving  at 
its  tentative  positions.  Given  the  very 
short  timeframe  established  by  the  act, 
the  agency  is  proposing  neither  to  solicit 
public  comment  on  the  petition  nor  to 
establish  regulations  for  authorized 
synonyms.  However,  it  intends  to 
publish  expeditiously  a  notice  of  its 
decision  on  the  petition. 

b.  Evaluation  criteria.  Some 
comments  recommended  that  the  agency 
require  petitioners  to  prove  that  the 
ordinary  meaning  of  the  term  is  not 
misleading  and  is  synonymous  with  the 
agencydefined  term.  Inclusion  of 
consumer  surveys  or  other  market 
research  data  was  recommended  to 
demonstrate  that  consumers  understand 
the  new  term  to  be  synonymous  with  the 
agency-defmed  term,  and  that 
consumers  are  not  confused  by  the  new 
term.  The  comments  also  stated  that  the 
etitioner  should  be  required  to  show 
why  the  existing  terms  are  inadequate. 

The  agency  generally  agrees  with  the 
views  expressed  in  these  comments.  It 
has  included  provisions  in  proposed 
§  101.e9(n),  the  regulation  on  synonym 
petitions,  that  require  that  the  petitioner 
address  these  items.  This  approach 
would  differ  under  the  alternative 
discussed  in  section  IV  above. 

3.  Brand-Name  Petitions 

One  conmient  requested  that  the 
agency  provide  adequate  time  for 
comment  on  the  notice  that  it  is  required 
to  publish  in  the  Federal  Register.  Other 
comments  suggested  that  the  agency 
consider  codifying  its  decision  to  grant  a 
brand-name  petition,  or,  if  this  is  not 
practicable,  any  fmal  decision  by  the 
agency  should  be  made  public  30  days 
before  its  effective  date,  so  that 
interested  parties  can  petition  for 
reconsideration. 

The  proposed  procedures  for  agency 
action  on  brand-name  petitions  are 
discussed  below  along  with  the  factors 
the  agency  considered  in  arriving  at  its 
tentative  positions.  FDA  is  proposing  to 
provide  30  days  for  comment  on  the 
petition  and  to  issue  its  decision  by 
letter  to  the  petitioner.  In  addition,  the 
agency  intends  to  announce  the 
approval  of  a  brand  name  in  the  Federal 
Register. 

C.  Proposal 

1.  Provisions  Applicable  to  All  Petitions 
for  Nutrient  Content  Claims 

The  agency  is  proposing  to  establish 
§  101.69  as  the  general  procedural 
regulation  for  all  types  of  petitions  for 
nutrient  content  claims.  Proposed 
§  101.69(a]  through  (H  are  general 


provisions  applicable  to  all  such 
petitions.  Section  §  101.69(a)  through  (f) 
address  general  issues,  such  as  how 
specific  types  of  information  can  be 
incorporated  into  the  petition  and  set 
forth  standard  agency  requirements 
pertaining  to  clinical  and  nonclinical 
studies  submitted  to  the  agency  for 
review.  The  agency  is  proposing  in 
§  101.69{g]  that  the  availability  for 
pubhc  disclosure  of  petitions  for  nutrient 
content  claims  will  be  governed  by  the 
provisions  of  §  10.20(j],  the  general 
provision  that  governs  the  availability  of 
material  submitted  to  the  Dockets 
Management  Branch,  such  as  petitions, 
comments,  and  objections. 

Proposed  §  101.69(h]  requires  all 
petitions  to  include  either  a  claim  for  a 
categorical  exclusion  under  §  25.24  or  an 
environmental  assessment  under 
S  25.31.  Section  101.69(i)  sets  forth  how 
the  submitted  data  in  the  petition  are  to 
be  organized  and  identified  and  permits 
the  petitioner  to  incorporate  by 
reference  any  data  from  an  earlier 
petition.  Section  101.e9{j)  requires  that 
the  petition  be  signed  by  the  petitioner, 
or  his  attorney  or  agent,  or  (if  a 
corporation)  by  an  authorized  officiaL 
Section  101.69(k)  requires  that  the 
petition  include  a  statement  signed  by 
the  person  responsible  for  the  petition 
that  the  petition  is  a  representative  and 
balanced  submission  containing  all 
information,  favorable  and  unfavorable, 
to  the  evaluation  of  the  proposed  claim. 
Section  101.89(1)  states  that  all 
applicable  provisions  of  part  10  may  be 
used  by  the  agency,  the  petitioner,  or 
any  outside  party  with  respect  to  any 
agency  action  on  a  petition  submitted 
under  this  section.  The  agency  advises, 
however,  that  actions  requested  under 
part  10.  e.g.,  a  request  for 
reconsideration  of  a  decision  on  a 
§  101.69  petition,  are  not  subject  to  the 
timeframes  prescribed  in  the  1990 
amendments  for  the  petitions 
themselves. 

2.  Provisions  for  Descriptor  Petitions 

Proposed  S  101.69(m)(l)  sets  forth  the 
proposed  data  requirements  specific  to 
descriptor  petitions.  These  requirements 
are,  in  FDA's  opinion,  those  necessary 
for  the  petition  to  demonstrate  that  use 
of  the  proposed  descriptor  is  not 
misleading  and  is  consistent  with  the 
purpose  of  the  1990  amendments,  i.e..  to 
make  the  food  label  more  meaningful 
and  understandable  to  consumers. 

Proposed  format  item  A  requires  a 
statement  identifying  the  descriptive 
term  and  the  nutrient  whose  level  the 
term  is  intended  to  characterize.  The 
statement  should  address  why  the  use  of 
the  term  as  proposed  will  not  be 
misleading  and  provide  examples  of  the 


claim  as  it  will  be  used  on  labels  or 
labeling,  as  well  as  examples  of  the 
types  of  foods  on  which  the  claim  will 
be  used.  The  statement  must  specify  the 
level  at  which  the  nutrient  must  be 
present,  or  what  other  conditions 
concerning  the  food  must  be  met  for  the 
appropriate  use  of  the  term,  as  well  as 
any  factors  that  would  make  the  use  of 
the  term  inappropriate. 

Proposed  format  item  B  requires  a 
detailed  explanation,  supported  by  any 
necessary  data,  of  why  the  food 
component  characterized  by  the  claim  is 
of  importance  in  human  nutrition  by 
virtue  of  its  presence  or  absence  at  the 
levels  that  the  claim  would  describe. 
The  explanation  must  also  state  what 
nutritional  benefit  to  the  public  will 
derive  from  the  use  of  the  claim  as 
proposed,  and  why  such  benefit  is  not 
available  through  the  use  of  existing 
terms  defined  by  regulation.  The 
explanation  of  any  claim  proposed  for  a 
specific  group  within  the  population 
should  address  the  specific  nutritional 
needs  of  that  group.  This  format  item 
also  requires  the  petitioner  to  provide 
data  and  information,  to  the  extent 
necessary,  to  demonstrate  that 
consumers  can  be  expected  to 
understand  the  meaning  of  the  term 
under  the  proposed  conditions  of  use. 

Proposed  format  item  C  requires  data 
showing  the  amount  of  the  subject 
nutrient  that  is  present  in  the  types  of 
foods  for  which  the  claim  is  intended 
and  specifies  requirements  for  the  assay 
methods  used  for  these  determinations. 
This  information  is  necessary  to  assure 
the  agency  that  the  claim  is  realistic, 
and  that  there  are  foods  that  will 
actually  be  able  to  bear  the  claim. 

Proposed  format  item  D  requires  a 
detailed  analysis  of  the  potential  effect 
of  the  use  of  the  proposed  claim  on  food 
consumption  and  of  any  corresponding 
changes  in  nutrient  intake,  with  the 
latter  item  specifically  addressing  the 
intake  of  nutrients  that  have  beneficial 
and  negative  consequences  in  the  total 
diet.  If  the  claim  is  intended  for  a 
specific  group  within  the  population,  the 
analysis  must  address  the  dietary 
practices  of  that  group,  with  data 
sufficient  to  demonstrate  that  the 
dietary  analysis  is  representative  of  that 
group. 

The  procedures  for  agency  handling  of 
the  petition  are  set  forth  in  proposed 
S  101.69(m)(2)  through  (m)(4).  These 
items  reflect  the  timeframes  in  the  act 
for  agency  action  on  descriptor 
petitions.  Further,  the  agency  is 
proposing  for  descriptor  petitions  (and 
also  synonym  and  brand-name 
petitions)  to  notify  the  petitioner  of 
receipt  of  a  petition  within  15  days  of 


submission  and  to  deny  the  petition  at 
such  time  if  it  is  incomplete.  If  a  petition 
is  not  denied  at  this  time,  a  docket 
number  will  be  assigned  to  the  petition, 
and  any  subsequent  actions  under  the 
provisions  of  Part  10 — Administrative 
Practices  and  Procedures  regarding  the 
petition  will  reference  that  docket 
number. 

3.  Provisions  for  Synonym  Petitions 

Proposed  §  101.69(n)(l)  sets  forth  the 
proposed  data  requirements  specific  to 
synonym  petitions.  These  requirements 
are,  in  FDA's  opinion,  those  necessary 
for  the  petition  to  demonstrate  that  use 
of  the  proposed  synonym  is  not 
nsleading  and  is  consistent  with  the 
purpose  of  the  1990  amendments. 
Because  the  agency  foresees  using  many 
of  the  same  criteria  in  evaluating  a 
synonym  petition  as  it  is  proposing  to 
use  for  descriptor  petitions,  many  of  the 
proposed  data  requirements  for 
synonym  petitions  are  similar  or 
identical  to  those  proposed  for 
descriptor  petitions. 

Proposed  format  item  A  requires  a 
statement  identifying  the  synonymous 
term  and  the  nutrient  content  claim 
(defined  by  a  regulation]  with  which  the 
synonym  is  claimed  to  be  consistent. 
The  statement  should  address  why  the 
use  of  the  synonymous  term,  as 
proposed,  will  not  be  misleading.  The 
statement  should  also  provide  examples 
of  the  claim  as  it  will  be  used  on  labels 
or  labeling,  as  well  as  examples  of  the 
types  of  foods  on  which  the  claim  will 
be  used.  The  statement  must  specify 
whether  any  hmitations  not  applicable 
to  the  use  of  the  defined  term  are 
intended  to  apply  to  the  use  of  the 
synonymous  term. 

Proposed  format  item  B  requires  a 
detailed  explanation,  supported  by  any 
necessary  data,  of  why  the  proposed 
term  is  requested,  including  an 
explanation  of  whether  the  existing 
defined  term  is  inadequate  for  the 
purpose  of  effectively  characterizing  the 
level  of  a  nutrient.  The  explanation  must 
also  state  what  nutritional  benefit  to  the 
public  will  derive  from  the  use  of  the 
claim  as  proposed,  and  why  such  benefit 
is  not  available  through  the  use  of 
existing  terms  defined  by  regulation. 
Any  claim  proposed  for  a  specific  group 
within  the  population  should  address 
the  specific  nutritional  needs  of  that 
group.  This  format  item  also  requires 
data  and  information  to  the  extent 
necessary  to  demonstrate  that 
consumers  can  be  expected  to 
understand  the  meaning  of  the  term 
under  the  proposed  conditions  of  use. 

Proposed  format  item  C  requires  a 
detailed  analysis  of  the  potential  effect 
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of  the  use  of  the  proposed  claim  on  food 
consumption  and  of  any  corresponding 
changes  in  nutrient  intake,  with  the 
latter  item  specifically  addressing  the 
intake  of  nutrients  that  have  beneficial 
and  negative  consequences  in  the  total 
diet.  If  the  claim  is  intended  for  a 
specific  group  within  the  population,  the 
analysis  must  address  the  dietary 
practices  of  that  group,  with  data 
sufficient  to  demonstrate  that  dietary 
analysis  is  representative  of  that  group. 

The  proposed  procedures  for  agency 
handling  of  a  synonym  petition  are  set 
forth  in  proposed  §  101.69(n](2)  through 
(n)(4).  These  items  reflect  the 
timeframes  in  the  act  for  agency  action 
on  synonym  petitions.  The  agency  is  not 
proposing  to  provide  for  the  publication 
of  a  notice  soliciting  public  comment  on 
the  petition  because,  in  contrast  to 
petitions  for  new  descriptors,  the  statute 
does  not  require  such  notice  for 
synonym  petitions,  and  under  the 
statutory  requirement  of  action  on  the 
petition  in  90  days,  there  simply  is  not 
time  to  do  so.  Consistent  with  the  act, 
the  agency  is  proposing  to  issue  its 
decision  concerning  a  synonym  petition 
by  letter  to  the  petitioner. 

Although  the  act  does  not  require  that 
permission  to  use  a  synonym  be 
provided  by  regulation,  the  agency  is 
proposing  that  it  will  publish 
expeditiously  a  notice  of  its  decision  on 
the  petition.  Such  notice  will  serve  to 
inform  the  public  of  agency  decisions 
and  provide  an  opportunity  for 
interested  persons  to  petition  the  agency 
for  reconsideration  of  the  action  under 
part  10.  In  addition,  to  avoid  confusion 
about  which  synonymous  terms  have 
been  approved  by  the  agency,  and 
because  the  procedure  defined  in  the 
statue  will  result  in  a  final  agency 
decision  that  has  the  force  and  effect  of 
law,  FDA  is  proposing  that  when  a 
synonym  petition  is  granted,  it  will 
include  the  synonymous  term  in  the 
applicable  descriptor  regulation. 

4.  Provisions  for  Brand-Name  Petitions 

Proposed  §  101.69(o)(l)  sets  forth  the 
proposed  data  requirements  specific  to 
brand-name  petitions.  These 
requirements  are,  in  FDA's  opinion, 
those  necessary  for  the  petition  to 
demonstrate  that  use  of  the  proposed 
implied  claim  is  not  misleading  and  is 
consistent  with  the  purpose  of  the  1990 
amendments.  Because  the  agency 
foresees  using  many  of  the  same  criteria 
in  evaluating  a  brand-name  petition  as  it 
is  proposing  to  use  for  descriptor  and 
synonym  petitions,  many  of  the 
proposed  data  requirements  for  brand- 
name  petitions  are  similar  or  identical  to 
those  proposed  for  descriptor  and 
synonym  petitions. 


Proposed  format  item  A  requires  a 
statement  identifying  the  implied 
nutrient  content  claim,  the  nutrient  the 
claim  is  intended  to  characterize,  the 
corresponding  term  for  characterizing 
the  level  of  the  nutrient  as  defined  by  . 
regulation,  and  the  brand-name  of  which 
the  implied  claim  is  intended  to  be  a 
part.  The  statement  should  address  why 
the  use  of  the  brand-name  as  proposed 
will  not  be  misleading.  The  statement 
should  provide  examples  of  the  types  of 
foods  on  which  the  brand-name  will 
appear  and  must  include  data  showing 
that  the  actual  level  of  the  nutrient  in 
these  foods  qualifies  them  to  bear  the 
term  defined  by  regulation. 

Proposed  format  item  B  requires  a 
detailed  explanation,  supported  by  any 
necessary  data,  of  why  use  of  the 
proposed  brand-name  is  requested.  This 
format  item  must  also  state  what 
nutritional  benefit  to  the  public  will 
derive  from  the  use  of  the  proposed 
brand-name.  If  the  branded  product  is 
intended  for  a  specific  group  within  the 
population,  the  claim  should  address  the 
specific  nutritional  needs  of  that  group. 

Proposed  format  item  C  requires  a 
detailed  analysis  of  the  potential  effect 
of  the  use  of  the  proposed  brand-name 
on  food  consumption  and  of  any 
corresponding  changes  in  nutrient 
intake,  with  the  latter  item  specifically 
addressing  the  intake  of  nutrients  that 
have  beneficial  and  negative 
consequences  in  the  total  diet.  If  the 
branded  product  is  intended  for  a 
specific  group  within  the  population,  the 
analysis  must  address  the  dietary 
practices  of  that  group,  with  data 
sufficient  to  demonstrate  that  dietary 
analysis  is  representative  of  that  group. 

The  proposed  procedures  for  agency 
handling  of  a  brand-name  petition  are 
set  forth  in  proposed  §  101.69(o)(2) 
through  (o)(5).  These  items  reflect  the 
timeframes  in  the  act  for  agency  action 
on  brand-name  petitions. 

FDA  recognizes  that  a  short  timeframe 
for  brand  name  decisions  is  necessary  in 
order  to  prevent  inappropriate  inhibition 
of  production  and  marketing  planning. 
Given  the  need  for  such  planning  and 
the  need  to  ensure  that  the  consumer  is 
protected,  the  agency  recognizes  the 
need  for  it  to  make  decisions  on  implied 
nutrient  content  claims  in  brand  names 
within  the  100  day  timeframe. 

The  agency  advises  that  it  intends  to 
deny  a  petition  if  it  determines  that  the 
requested  claim  is  not  an  implied 
nutrient  content  claim.  FDA  will  make 
this  determination  using  criteria 
consistent  with  any  that  have  been 
developed  for  implied  claims  under 
section  403(r)  of  the  act.  The  agency  also 
intends  to  deny  petitions  for  implied 


claims  that  do  not  include  as  a  part  of 
the  label  statement  enough  appropriate 
information  so  that  it  is  clear  that 
consumers  will  not  be  misled  by  the 
claim.  In  addition,  FDA  intends  to  deny 
a  petition  if  it  is  not  complete  as 
prescribed  in  this  regulation,  or  if  the 
information  in  the. petition  is  not  clearly 
persuasive  that  the  requested  claim 
should  be  approved.  Of  course,  as 
discussed  above,  any  petitioner  may 
request  reconsideration  of  a  denial 
under  the  provisions  of  21  CFR  part  10. 

The  agency  is  proposing  to  publish  the 
Federal  Register  notice  seeking 
comment  on  the  petition  as  soon  as 
possible  after  receipt  of  the  petition 
[probably  within  20  days)  and  to 
provide  30  days  for  public  comment  on 
the  petition.  The  agency  believes  that  30 
days  is  the  longest  comment  period 
possible  consistent  with  the  agency's 
responsibility  to  act  on  the  petition 
within  100  days.  Consistent  with  the  act, 
the  agency  is  proposing  to  issue  its 
decision  concerning  a  brand-name 
petition  by  letter  to  the  petitioner. 
However,  to  avoid  confusion  about 
which  brand-names  containing  implied 
nutrient  content  claims  have  been 
approved  by  the  agency,  FDA  is 
proposing  that  when  a  brand-name 
petition  is  granted,  it  will  publish 
expeditiously  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
granting  of  the  petition. 

As  with  synonym  petition 
proceedings,  the  rulemaking  prescribed 
by  for  implied  nutrient  content  claims  in 
brand  names  will  result  in  binding  final 
agency  decisions.  However,  FDA  does 
not  plan  to  list  approved  brand  name 
claims  in  the  regulations.  Unlike 
approved  synonyms,  which  are 
available  for  use  by  any  manufacturer  of 
a  qualifying  food,  approved  brand  name 
claims  are  proprietary  and  can  be  used 
by  only  one  firm.  Consequently,  there  is 
less  need  for  a  list  of  approved  brand 
name  claims  in  the  Code  of  Federal 
Regulations  than  there  is  for  a  list  of 
approved  synonyms.  However,  there  is  a 
need  for  a  publicly  available,  up-to-date 
list,  and  FDA  intends  to  maintain  such  a 
list. 

VI.  Terms  That  Describe  Other  Aspects 
of  Food 

In  the  course  of  the  Secretary's 
labeling  initiative,  another  matter  that 
has  increasingly  gained  the  attention  of 
consumers,  the  food  industry,  and  the 
agency  is  the  use  of  terms  such  as 
"fresh,"  "natural,"  and  "organic"  on 
labels  or  in  labeling.  These  terms  are  not 
used  to  characterize  the  level  of  a 
nutrient  in  a  food  but  rather  to  describe 
other  aspects  of  a  food  that  are 
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claims  that  do  not  include  as  a  part  of 
the  label  statement  enough  appropriate 
information  so  that  it  is  clear  that 
consumers  will  not  be  misled  by  the 
claim.  In  addition,  FDA  intends  to  deny 
a  petition  if  it  is  not  complete  as 
prescribed  in  this  regulation,  or  if  the 
information  in  the  petition  is  not  clearly 
persuasive  that  the  requested  claim 
should  be  approved.  Of  course,  as 
discussed  above,  any  petitioner  may 
request  reconsideration  of  a  denial 
under  the  provisions  of  21  CFR  part  10. 

The  agency  is  proposing  to  publish  the 
Federal  Register  notice  seeking 
comment  on  the  petition  as  soon  as 
possible  after  receipt  of  the  petition 
(probably  within  20  days)  and  to 
provide  30  days  for  public  comment  on 
the  petition.  The  agency  believes  that  30 
days  is  the  longest  comment  period 
possible  consistent  with  the  agency's 
responsibility  to  act  on  the  petition 
within  100  days.  Consistent  with  the  act, 
the  agency  is  proposing  to  issue  its 
decision  concerning  a  brand-name 
petition  by  letter  to  the  petitioner. 
However,  to  avoid  confusion  about 
which  brand-names  containing  implied 
nutrient  content  claims  have  been 
approved  by  the  agency,  FDA  is 
proposing  that  when  a  brand-name 
petition  is  granted,  it  will  publish 
expeditiously  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
granting  of  the  petition. 

As  with  synonym  petition 
proceedings,  the  rulemaking  prescribed 
by  for  implied  nutrient  content  claims  in 
brand  names  will  result  in  binding  final 
agency  decisions.  However,  FDA  does 
not  plan  to  list  approved  brand  name 
claims  in  the  regulations.  Unlike 
approved  synonyms,  which  are 
available  for  use  by  any  manufacturer  of 
a  qualifying  food,  approved  brand  name 
claims  are  proprietary  and  can  be  used 
by  only  one  firm.  Consequently,  there  is 
less  need  for  a  list  of  approved  brand 
name  claims  in  the  Code  of  Federal 
Regulations  than  there  is  for  a  list  of 
approved  synonyms.  However,  there  is  a 
need  for  a  publicly  available,  up-to-date 
list,  and  FDA  intends  to  maintain  such  a 
list. 

VI.  Terms  That  Describe  Other  Aspects 
of  Food 

In  the  course  of  the  Secretary's 
labeling  initiative,  another  matter  that 
has  increasingly  gained  the  attention  of 
consumers,  the  food  industry,  and  the 
agency  is  the  use  of  terms  such  as 
"fresh,"  "natural,"  and  "organic"  on 
labels  or  in  labeling.  These  terms  are  not 
used  to  characterize  the  level  of  a 
nutrient  in  a  food  but  rather  to  describe 
other  aspects  of  a  food  that  are 
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considered  desirable.  Many  comments 
to  the  1989  ANPRM  objected  to  the  use 
of  such  terms  as  marketing  tools  that 
provide  no  consistent  guidance  to  the 
consumer  about  the  nature  of  the  food. 
Some  comments  suggested  that  these 
terms  should  be  defined  by  FDA  or  not 
permitted. 

Because  such  terms  are  not  used  to 
make  nutrient  content  claims,  the  1990 
amendments  do  not  require  that  the 
Secretary  defme  such  terms.  However, 
the  agency  believes  that  the  misuse  of 
"fresh"  and  related  terms  that  has 
occurred  in  the  marketplace  necessitates 
that  a  definition  be  established  in  the 
labeling  regulations  to  provide  a  basis 
for  consumers  to  distinguish  foods  that 
have  certain  desirable  attributes  from 
those  that  do  not  and  to  remove  any 
inconsistencies  in  the  use  of  the  term 
that  may  remain  in  the  marketplace.  The 
agency  announced  its  intention  to  take 
such  action  with  respect  to  "fresh"  in  a 
notice  published  in  the  Federal  Register 
on  February  12, 1991  (56  FR  5894).  It  also 
discussed  the  interim  enforcement 
policy  it  planned  to  use  until  such  ; 

rulemaking  is  completed. 
■  FDA  is  proposing  to  amend  its  food 
labeling  regulations  to  defme,  and  to 
provide  for  the  appropriate  use  of.  the 

terms  "fresh."  "freshly ,"  and  "fresh 

frozen"  ("frozen  fresh")  in  the  labeling 
of  foods.  FDA  is  also  addressing  the 
terms  "natural"  and  "organic." 
However,  as  explained  below,  it  is  not 
proposing  to  establish  definitions  for  the 
latter  terms  at  this  time. 

A.  "Fresh"  and  Related  Terms 

1.  Use  of  the  Term  "Fresh"  on  Food 
Labels 

a.  Previous  FDA  findings  on  use  of  the 
terms  'fresh" and  'fresh  frozen" 
("frozen  fresh").  The  agency's 
longstanding  position  on  the  appropriate 
use  of  the  terms  "fresh"  and  "fresh 
frozen"  is  set  forth  in  Compliance  Policy 
Guide  (CPG)  7120.06  (Ref.  50).  CPG 
7120.06  makes  two  basic  points:  (1) 
"fresh"  should  not  be  used  to  describe 
foods  that  have  been  subjected  to  any 
form  of  heat  or  chemical  processing;  and 
(2)  "frozen  fresh"  or  "fresh  frozen"  are 
examples  of  terms  appropriate  for 
referring  to  foods  that  were  quickly 
frozen  while  still  fresh.  FDA's  position 
has  been  and  continues  to  be  that  use  of 
term  "fresh"  on  foods  that  have  been 
frozen  or  subjected  to  heat  or  chemical   i 
processing  (e.g.,  canning,  cooking, 
baking,  pasteurization,  smoking,  or  use 
of  a  preservative)  is  false  and  i 

misleading.  | 

The  agency's  position  on  the  use  of 
"fresh"  dates  back  to  the  19408.  In  TC- 
71  (February  19. 1940)  the  agency  stated 


that  it  would  not  take  exception  to  such 
terms  as  "frozen  fresh"  on  packaged 
frozen  foods,  provided  that  the  foods  are 
actually  fresh  when  frozen.  In  TC-99 
(February  21, 1940),  FDA  stated  that  the 
word  "fresh"  is  generally  understood  by 
consumers  to  mean  an  article  of  recent 
origin,  and  that  for  butter  the  word 
would  be  appropriate  only  if  the  butter 
had  been  recently  churned.  The  agency 
said  that  "fresh"  would  not  be 
applicable  to  butter  that  had  been  kept 
for  a  length  of  time,  such  as  in  the  usual 
commercial  practice  of  storing  butter  in 
cold  storage  warehouses  until  it  is 
marketed.  In  TC-281  (May  7. 1940),  FDA 
stated  that  the  term  "fresh  tomato  juice" 
should  not  be  applied  to  the  ordinary 
canned  products. 

The  agency  has  reiterated  its  policy 
over  the  years.  FDA  took  a  consistent 
position  in  the  fmdings  of  fact  that  it 
published  in  the  Federal  Register  of 
October  11, 1963  (28  FR  10900),  with  the 
fmal  order  establishing  definitions  and 
standards  of  identity  for  orange  juice 
and  various  orange  juice  products, 
including  pasteurized  orange  juice  and 
orange  juice  from  concentrate.  One  of 
the  primary  reasons  for  promulgating 
these  standards  was  the 
misrepresentation  of  reconstituted  and 
pasteurized  orange  juice  as  "fresh" 
orange  juice.  Finding  of  fact  No.  2 
stated: 

Fresh  orange  juice  is  not  a  suitable  name 
for  the  conunercially  packaged  expressed 
juice  of  oranges.  The  housewife  who  for 
many  years  has  squeezed  oranges  knows  this 
juice  to  be  orange  juice.  The  term  "fresh"  is 
ambiguous  in  that  it  is  difficult  to  determine 
and  to  draw  the  line  when  a  product  is  fresh 
and  when  it  is  no  longer  fresh.  The  use  of  the 
term  "fresh"  on  commercially  packed  orange 
juice  or  orange  juice  products  would  tend  to 
confuse  and  mislead  consumers. 

The  findings  of  fact  contain  other 
similar  and  related  comments 
concerning  "fresh."  Finding  of  fact  No. 
17  stated  in  part: 

The  problem  most  encountered  *  *  *  is  the 
adulteration  of  orange  juice  products  with 
water  and  sugar.  The  next  most  frequent 
problem  is  misrepresentation  of  reconstituted 
orange  juice  and  of  pasteurized  orange  juice 
as  fresh  orange  juice.  The  investigation 
further  showed  that  even  managers  of  retail 
food  stores  over  the  country  are  confused 
concerning  the  identity  of  various  single- 
strength  orange  juice  products.  There  is 
general  confusion  in  the  area. 

The  issuance  of  standards  of  identity 
for  various  orange  juice  products  was 
intended,  in  part,  to  prescribe  specific 
appropriate  names  for  heat  treated  and 
reconstituted  orange  juice  so  as  to 
eliminate  confusing  these  products  with 
fresh  orange  juice. 


FDA  has  also  stated  in  an  informal 
opinion  letter  (Ref  50]  that  irradiated 
food  is  a  processed  food  and  thus  could 
not  appropriately  be  labeled  as  "fresh." 

b.  Current  practices  of  concern  to 
FDA.  Beginning  in  the  late  1980s  FDA 
received  a  number  of  complaints  about 
the  deceptive  use  of  the  term  "fresh"  on 
products  (e.g.,  pasta  sauce]  that  were 
preserved  by  heat  treatment  or  products 
(e.g..  fruit  juices)  that  had  been 
concentrated  and  reconstituted.  FDA 
grew  concerned  about  the  proliferation 
of  such  misleading  label  claims  and  the 
resultant  consumer  confusion  in  the 
marketplace.  In  the  agency's  view,  it  is 
important  that  label  statements  using 
the  terms  "fresh"  and  "fresh  frozen" 
("fro?en  fresh")  not  convey  a  misleading 
impression  about  the  food. 

The  lOM  report  (Ref.  5)  took  a 
consistent  view.  It  noted  that  consumers 
want  and  expect  a  product's  principal 
display  panel  to  include  short  and 
understandable  terms  such  as  "fresh" 
and  "fresh  frozen"  ("frozen  fresh")  that 
describe  certain  desirable 
characteristics  of  the  food,  because  such 
terms  allow  them  to  select  quickly  foods 
that  they  believe  are  consistent  with 
their  dietary  concerns.  However,  the 
report  stated,  the  lack  of  uniform  and 
consistent  FDA  and  USDA  definitions 
for  these  types  of  terms  has  led  some  to 
conclude  that  such  terms  should  not  be 
permitted  because  of  ^e  potential  for 
confusion,  exaggeration,  and  deception. 
Therefore,  the  lOM  report  recommended 
that  terms  like  "fresh"  be  controlled  by 
narrowing  the  conditions  for  their  use. 

FDA  agrees  with  the 
recommendations  of  the  lOM  report  and 
the  general  view  expressed  in  many  of 
the  comments  on  the  1989  ANPRM  that 
stronger  control  of  the  use  of  the  terms 
"fresh"  and  "fresh  frozen"  ("frozen 
fresh")  is  needed  so  that  consumers  will 
not  be  misled  in  attempting  to  make 
intelligent  use  of  factual  information  on 
the  food  label. 

Since  1989,  FDA  has  increased  its 
surveillance  of  the  use  of  the  term 
"fresh"  in  the  marketplace.  In  the  spring 
of  1991,  the  agency  instituted  a  major 
regulatory  initiative  against  misleading 
uses  of  "fresh"  on  food  labels.  The 
agency  took  formal  and  informal  actions 
against  the  use  of  the  term  on  such 
products  as  juice  products  made  from 
concentrate,  juice  drinks  containing 
preservatives,  and  heat  processed 
products  such  as  pasta  sauces  and 
caviar.  FDA  issued  letters  to  several 
firms  citing  their  misleading  use  of 
"fresh"  on  food  labels,  warned  firms 
that  such  misbranded  products  may  be 
seized  by  the  agency,  and  has  seized 
some  products. 
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The  agency  will  continue  to  monitor 
the  use  of  this  term  in  the  marketplace 
and  remains  prepared  to  take  action 
where  it  encounters  the  misleading  use 
of  the  term.  However,  FDA  also  believes 
that  the  lack  of  regulations  defining 
"fresh"  and  "freshly  frozen"  ("frozen 
fresh")  creates  the  possibility  that  these 
terms  will  again  be  abused.  Therefore, 
FDA  has  tentatively  concluded  that  it  is 
both  necessary  and  desirable  to 
establish  defmitions  by  regulation  that 
will  standardize  the  use  of  these  terms 
on  food  labels. 

2.  Proposed  Regulation 

a.  Legal  basis  and  general  provisions. 
FDA  is  proposing  to  define  the  terms 
"fresh"  and  "fresh  frozen"  ("frozen 
fresh")  in  the  labeling  of  food  and  to 
provide  for  the  proper  use  of  these 
terms.  FDA  has  authority  to  take  these 
actions  under  sections  201(n),  403(a)(1), 
and  701(a)  of  the  act.  Section  201(n)  of 
the  act  allows  for  the  consideration  of 
the  extent  to  which  the  labeling  of  a 
food  fails  to  reveal  a  material  fact  in 
determining  whether  its  labeling  is 
misleading.  Section  403(a)(1)  of  the  act 
states  that  "A  food  shall  be  deemed  to 
be  misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular."  and 
section  701(a)  of  the  act  vests  the 
Secretary  (and  by  delegation,  FDA)  with 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  act.  If  this 
proposal  becomes  a  final  rule,  foods 
using  these  terms  will  be  considered  to 
be  misbranded  if  they  are  not  labeled  in 
accordance  with  the  proposed 
definitions. 

FDA  is  proposing  to  redesignate 
subpart  F  of  part  101  as  subpart  G  and 
to  establish  a  new  subpart  F  that  will 
contain  requirements  for  claims  that  are 
neither  nutrient  content  claims  nor 
health  claims.  FDA  is  proposing  to 
define  and  provide  for  the  use  of  the 

terms  "fresh,"  "freshly "  (the  blank 

to  be  filled  with  an  appropriate  verb 
such  as  "prepared,"  "baked,"  or 
"roasted"),  and  "fresh  frozen"  in 
§  101.95.  The  introductory  paragraph  of 
proposed  §  101.95  sets  out  the  general 
requirements  for  the  use  of  the  terms 
defined  in  the  section,  namely  that  they 
may  be  used  on  the  label  or  in  labeling 
of  a  food  only  in  conformity  with  the 
provisions  of  the  section. 

b.  "Fresh," and  "Freshly "  FDA  is 

proposing  to  define  the  terms  "fresh" 

and  "freshly ,"  to  be  used  in 

separate  contexts:  (1)  The  term  "fresh," 
as  defined  in  proposed  §  101.95(a), 
applies  to  a  raw  food  that  has  not  been 
frozen  or  subjected  1o  any  form  of 
thermal  processing  or  any  other  form  of 

preservation;  (2)  The  term  "freshly " 

(e.g.,  prepared,  baked,  roasted)  in 


proposed  §  101.95(b)  applies  to  a 
recently  produced  or  prepared  food  that 
has  not  been  frozen,  or  subjected  to  any 
form  of  thermal  processing  or  any  other 
form  of  preservation,  during  or 
subsequent  to  its  manufacture  or 
preparation,  excluding  a  process 
inherent  to  the  production  of  the  basic 
product.  As  discussed  below,  proposed 
§  101.95(d)  contains  provisions  for  the 
use  of  these  descriptors  in  cases  that 
would  otherwise  be  precluded  under  the 
definitions  in  §  101.95  (a)  and  (b). 

FDA  believes  that  consumers 
generally  regard  a  food  in  its  raw  state 
as  being  fresh.  Proposed  §  101.95(a) 
therefore  distinguishes  a  food  in  its  raw 
state  from  the  same  food  that  has  been 
processed  or  preserved  for  the  purpose 
of  defining  which  is  fresh.  For  example, 
fish  that  is  caught,  cleaned,  and 
displayed  for  sale  under  refrigeration 
may  be  labeled  "fresh."  However,  if  the 
fish  was  frozen  aboard  the  fishing 
vessel,  then  thawed  and  prepared  for 
sale  in  a  central  facility,  it  could  not  be 
labeled  as  "fresh"  because  it  has  been 
processed  by  freezing.  A  food  such  as 
unprocessed  juice  obtained  directly 
from  oranges  by  squeezing  may  be 
labeled  as  "fresh."  However,  if  the  juice 
is  pasteurized,  it  is  not  fresh  because  it 
has  been  processed  by  pasteurization  (a 
thermal  process).  Similarly,  a  product 
made  with  processed  or  concentrated 
ingredients  is  not  "fresh." 

Under  proposed  S  101.95(d)(1),  the 
following  conditions  would  not  preclude 
use  of  the  term  "fresh":  (1)  If  an 
approved  wax  or  coating  has  been 
applied  to  raw  produce,  (2)  if  a  mild 
chlorine  or  mild  acid  wash  has  been 
applied  to  raw  produce,  or  (3)  if  raw 
produce  has  been  treated  with  approved 
pesticides  after  harvest.  Although  these 
practices  could  possibly  be  viewed  as 
methods  of  preserving  food,  they  are 
routine  practices  in  the  distribution  and 
handling  of  raw  produce  that  essentially 
affect  only  the  food  surface  and  do  not 
appreciably  affect  the  body  of  the  food 
or  alter  its  raw  state.  Further,  the  agency 
believes  that  consumers  regard  such 
foods  as  fresh  and  are  not  misled  when 
the  term  is  used  on  these  foods. 

The  agency  solicits  comments  on  the 
use  of  "fresh"  to  describe  certain  raw 
foods  that  have  been  treated  with 
ionizing  radiation  in  accordance  with 
§  179.26  (21  CFR  179.26);  specifically 
those  foods  for  which  irradiation  at  a 
maximum  dose  of  1  kiloGray  (100 
kilorads)  is  permitted.  Currently, 
§  179.26(b)  permits  such  treatment  "for 
control  of  Trichina  spiralis  in  pork 
carcasses,"  "for  growth  and  maturation 
inhibition  of  fresh  foods,"  and  "for 
disinfestation  of  arthropod  pests."  The 


agency  will  determine,  based  on  the 
comments,  whether  it  should  include  a 
provision  in  §  101.95(d)(1)  permitting  the 
term  "fresh"  to  be  used  on  irradiated 
foods  where  the  irradiation  has  had 
litUe  effect  on  the  attributes  of  the  food 
associated  with  its  raw  state. 
Alternatively,  if  comments  persuade  the 
agency  that  consumers  would  be  misled 
by  such  use  of  the  term  "fresh,"  the 
agency  will  consider  including  a 
provision  in  the  final  rule  specifically 
prohibiting  such  practices. 

Proposed  §  101.95(d)(2)  provides  that 
refrigeration  of  a  raw  food  that 
otherwise  meets  the  definition  of  "fresh" 
does  not  preclude  the  use  of  that  term. 
Although  refrigeration  is  a  means  of 
preserving  food  for  a  finite  time,  the 
proposal  includes  this  provision  because 
the  agency  believes  that  consumers 
generally  regard  refrigerated  raw  foods 
as  fresh  and  are  not  misled  when  the 
term  is  used  on  such  foods. 

Proposed  §  101.95(b)  states  conditions 

for  the  use  of  "freshly "  on  labels 

and  in  labeling  of  prepared  foods,  e.g., 
soup  and  bread,  as  opposed  to  raw  food 
items.  Proposed  S  101.95(d)(2)  also 
provides  that  refrigeration  of  a  food  that 
otherwise  meets  the  definition  of 

"freshly "  does  not  preclude  the  use 

of  the  term  "freshly "  In  the  case  of 

prepared  foods,  FDA  recognizes  that 
recently  prepared  or  produced  foods 
that  have  not  been  processed  or 
otherwise  preserved  are  valued  by 
consumers  and  are  generally  considered 
by  consumers  to  be  more  desirable  than 
comparable  foods  that  have  been 
processed  or  preserved.  Examples  of 
such  valued  foods  would  include  salads 
(e.g..  bean  salad  and  tuna  salad)  or 
soups  (e.g.,  clam  chowder)  that  are 
prepared  in  a  retail  outlet  or  a  central 
facility,  packaged  in  a  consumer 
package  or  bulk  form  without 
preservatives,  and  offered  quickly  for 
sale  without  further  processing.  The 
agency  believes  that  it  is  appropriate  to 
label  such  foods  as  "freshly  prepared" 
or  "freshly  made"  to  emphasize  that  the 
food  is  of  recent  origin,  is  not  preserved, 
and  has  not  been  processed  after 
preparation.  "Prepared"  in  this  context 
means  that  the  salad  or  soup  was 
actually  formulated  from  a  recipe, 
versus  simply  transferring  a  canned 
salad  to  a  tray  and  displaying  it  for  sale 
in  a  refrigerated  case,  or  simply  heating 
a  canned  soup  and  offering  it  from  a 
self-service  soup  bar. 

Other  examples  of  foods  that  meet  the 
proposed  definition  in  §  101.95(b) 
include:  (1)  Peanuts  that  are  roasted  and 
sold  onsite;  (2)  shrimp  that  is  steamed  at 
a  retail  site  or  at  a  central  facility  and 
quickly  offered  at  retail;  and  (3) 
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a  agency  will  determine,  based  on  the 

comments,  whether  it  should  include  a 
provision  in  §  101.95(d)(1)  permitting  the 
term  "fresh"  to  be  used  on  irradiated 
foods  where  the  irradiation  has  had 
little  effect  on  the  attributes  of  the  food 
associated  with  its  raw  state. 
Alternatively,  if  comments  persuade  the 
agency  that  consumers  would  be  misled 
by  such  use  of  the  term  "fresh,"  the 
agency  will  consider  including  a 
provision  in  the  final  rule  specifically 
prohibiting  such  practices. 

Proposed  §  101.95(d)(2)  provides  that 
refrigeration  of  a  raw  food  that 
otherwise  meets  the  definition  of  "fresh" 
does  not  preclude  the  use  of  that  term. 
Although  refrigeration  is  a  means  of 
preserving  food  for  a  finite  time,  the 
proposal  includes  this  provision  because 
the  agency  believes  that  consumers 
generally  regard  refrigerated  raw  foods 
as  fresh  and  are  not  misled  when  the 
term  is  used  on  such  foods. 

Proposed  §  101.95(b)  states  conditions 

for  the  use  of  "freshly "  on  labels 

and  in  labeling  of  prepared  foods,  e.g., 
soup  and  bread,  as  opposed  to  raw  food 
items.  Proposed  §  101.95(d)(2)  also 
provides  that  refrigeration  of  a  food  that 
otherwise  meets  the  definition  of 

"freshly "  does  not  preclude  the  use 

of  the  term  "freshly "  In  the  case  of 

prepared  foods,  FDA  recognizes  that 
recently  prepared  or  produced  foods 
that  have  not  been  processed  or 
otherwise  preserved  are  valued  by 
consumers  and  are  generally  considered 
by  consumers  to  be  more  desirable  than 
comparable  foods  that  have  been 
processed  or  preserved.  Examples  of 
such  valued  foods  would  include  salads 
(e.g..  bean  salad  and  tuna  salad)  or 
soups  (e.g.,  clam  chowder)  that  are 
prepared  in  a  retail  outlet  or  a  central 
facility,  packaged  in  a  consumer 
package  or  bulk  form  without 
preservatives,  and  offered  quickly  for 
sale  without  further  processing.  The 
agency  believes  that  it  is  appropriate  to 
label  such  foods  as  "freshly  prepared" 
or  "freshly  made"  to  emphasize  that  the 
food  is  of  recent  origin,  is  not  preserved, 
and  has  not  been  processed  after 
preparation.  "Prepared"  in  this  context 
means  that  the  salad  or  soup  was 
actually  formulated  from  a  recipe, 
versus  simply  transferring  a  canned 
salad  to  a  tray  and  displaying  it  for  sale 
in  a  refrigerated  case,  or  simply  heating 
a  canned  soup  and  offering  it  from  a 
self-service  soup  bar. 

Other  examples  of  foods  that  meet  the 
proposed  definition  in  §  101.95(b) 
include:  (1)  Peanuts  that  are  roasted  and 
sold  onsite;  (2)  shrimp  that  is  steamed  at 
a  retail  site  or  at  a  central  facility  and 
quickly  offered  at  retail;  and  (3) 


crabmeat  that  is  steamed  or  broiled 
before  picking  and  is  sold  without 
preservation.  In  these  cases,  the  use  of 
other  verbs  in  conjunction  with  the 
adverb  "freshly"  would  be  appropriate, 
such  as  "freshly  roasted  peanuts," 
"freshly  steamed  shrimp,"  and  "freshly 
picked  crabmeat."  It  should  be  noted 
that  in  all  the  examples  for  proposed 
!  101.95(b).  the  term  "freshly"  is  an 
adverb  that  modifies  a  verb  such  as 
"prepared"  or  "roasted."  and  does  not 
describe  the  food  itself  as  fresh.  The 
agency  believes  that  the  proposed 
terminology  is  the  most  appropriate 
manner  for  conveying  the  desirable 
attributes  of  recently  prepared  or 
produced  foods,  and  thus,  it  is  not 
proposing  to  allow  for  the  use  of  "fresh" 
to  describe  the  food  itself. 

Under  the  proposed  definition, 
recently  baked  bread,  formulated 
without  a  chemical  preservative,  could 
be  labeled  as  "freshly  baked."  The  fact 
that  the  bread  was  processed  by  baking 
does  not  disqualify  it  because  baking  is 
inherent  to  the  manufacturing  of  bread. 
However,  if  such  a  product  included  a 
chemical  preservative,  such  as  a  mold 
growth  inhibitor,  among  its  ingredients, 
it  could  not  be  labeled  as  "freshly 
baked"  because  it  would  be  a  preserved 
product.  The  agency  does  not  believe 
that  the  preserved  product  should  bear 
the  same  qualitative  term,  i.e.,  "freshly 
baked,"  as  unpreserved  bread,  because 
its  quality  results,  in  part,  from  the 
incorporation  of  a  chemical 
preservative. 

The  term  "recently"  as  used  in  this 
proposal  is  a  qualitative  term  whose 
meaning  depends  in  large  degree  on  the 
food  in  question.  For  example,  many 
consumers  would  consider  a  pasta  salad 
to  be  recently  made,  and  thus  "freshly 
prepared,"  on  the  day  it  was  actually 
prepared  on-site  or  in  a  central  facility. 
On  the  other  hand,  for  "freshly  roasted" 
peanuts,  consumers  would  probably 
consider  "recent"  to  mean  that  the 
peanuts  are  still  warm.  However,  in 
general,  FDA  believes  that  it  would  not 
be  appropriate  for  the  terms  permitted 
by  proposed  §  101.95(b)  to  be  used  on 
the  label  or  labeling  of  a  food  that  is 
available  for  sale  more  than  24  hours 
after  its  preparation.  FDA  has  therefore 
included  in  proposed  §  101.95(d)(3)  a 
provision  that  states  that  a  food  shall 
not  be  considered  to  be  recently 
prepared  or  made  if  it  is  available  for 
sale  more  than  24  hours  after  its 
preparation  or  production. 

The  agency's  intention  in  specifying  a 
time  period  for  "recently  prepared"  is  to 

limit  the  use  of  the  term  "freshly " 

to  foods  that  are  qualitatively 
comparable  i.    ^^ods  prepared  by 


{consumers  for  same  day  consumption. 
However,  the  agency  realizes  that  given 
the  variety  of  foods  that  are  available 
for  sale  within  a  relatively  short  time 
after  preparation,  some  foods  available 
for  sale  more  than  24  hours  after 
preparation  may  merit  use  of  the  term 

"freshly "  The  agency  requests 

comments  on  this  matter.  Comments 
should  identify  such  foods  and  state 
why  they  merit  use  of  the  term  "freshly 

."  If  the  comments  identify  such 

foods,  FDA  will  consider  adding 
provisions  to  S  101.95(d)  that  will  permit 

the  use  of  "freshly "  in  the  labeling 

of  such  foods.  Alternatively,  the  agency 
would  consider  specifying  a  time  period 
other  than  24  hours  in  S  101.95(b)  if  the 
comments  demonstrate  that  there  are  a 
large  number  of  foods  that  merit  such  an 
exception,  and  that  a  more  appropriate 
time  period  can  be  included  in 
S  101.95(b). 

The  proposed  definition  of  "freshly 

"  in  proposed  §  101.95(b)  will 

preclude  the  use  of  this  term  on  foods 
that  have  been  subjected  to  certain 
processes  and  any  form  of  preser\'ation 
"during  or  subsequent  to"  the 
preparation  or  production  of  the  food. 
Thus,  the  focus  of  this  definition  is  on 
the  preparation  of  the  product  and 
subsequent  treatment  of  the  food  item 
and  not  on  to  the  ingredients  contained 
in  the  product.  FDA  believes  that  it  is 
common  in  the  marketplace  to  find 
prepared  foods  that  are  valued  for  their 
I  recent  preparation  even  though  they 
contain  processed  ingredient^  e.g.,  a 
pasta  salad  made  with  canned  tuna. 
Thus,  the  agency  believes  that 
consumers  will  not  be  mislead  by 
permitting  such  foods  to  bear  terms  such 
as  "freshly  prepared."  However,  the 
agency  requests  comments  concerning 
whether  situations  exist  in  which  it 
would  be  misleading  to  label  a  prepared 
food  containing  processed  ingredients  as 

"freshly ."  If  such  cases  are 

identified  in  the  comments,  the  agency 
will  consider  restricting  the  use  of  the 
term  to  situations  where  it  would  not  be 
misleading. 

FDA's  proposed  approach  concerning 
ingredients  in  a  freshly  prepared  food  is 
generally  consistent  withthe  policy  of 
the  USDA's  Food  Safety  and  Inspection 
Service  (FSIS).  FSIS.  which  regulates 
meat  and  poultry  based  products, 
permits  the  use  of  the  term  "fresh"  when 
it  describes  a  recently  prepared  food 
consisting  of  ingredients  that  could  not 
meet  its  policy  criteria  (e.g.,  a  ham  salad 
containing  cured  ham). 

c.  "Fresh  frozen  "  and  "frozen  fresh  ". 
As  noted  above,  it  has  been  the  agency's 
longstanding  policy  that  the  term  "fresh" 
should  not  be  used  without  qualification 


to  describe  foods  that  are  frozen  or  have 
been  frozen.  Consistent  with  this  policy, 
the  agency  is  proposing  in  S  101.95(c)  to 
define  the  terms  "fresh  frozen"  and 
"frozen  fresh,"  when  used  on  the  label 
of  a  food,  to  mean  a  food  that  is  quickly 
frozen  while  fresh  (i.e.,  a  food  that  is 
recently  harvested  when  frozen),  by  a 
freezing  system  such  as  blast-freezing 
(sub-zero  Fahrenheit  temperature  with 
fast  moving  air  directed  at  the  food)  that 
ensures  the  food  is  frozen  quickly,  even 
to  the  center  of  the  food,  and  that 
virtually  no  deterioration  has  taken 
place. 

d.  Use  of  terms  in  a  brand  name  or  as 
a  sensory  modifier.  FDA  is  aware  of  a 
number  of  foods  that  include  as  part  of 
the  brand  or  firm  name  the  term  "fresh." 
Brand  names,  firm  names,  logos,  and 
mottos  are  label  statements  that 
sometimes  make  a  false  or  misleading 
claim  and  have  the  potential  to  mislead. 
Some  manufacturers  have  claimed  that 
when  the  term  is  used  as  a  brand  name 
or  with  the  word  "brand"  or  "style,"  it  is 
not  subject  to  FDA  regulation.  Others 
have  sought  to  insulate  their  use  of  the 
term  "fresh"  by  using  it  to  refer  to 
sensory  qualities  such  as  texture,  color, 
flavor,  or  taste. 

The  use  of  this  descriptor  in 
conjunction  with  one  of  these  terms  or 
similar  terms  is  misleading  to  consumers 
on  the  label  of  a  product  that  is  not  itself 
fresh.  For  example,  some  traditional 
caiuied  vegetables  have  used  such 
labeling  in  the  past,  where  the  product 
contains  ingredients  that  enable  it  to 
undergo  a  less  intense  thermal  process 
and  to  retain  a  higher  level  of  sensory 
quality.  The  agency  desires  to  make  it 
clear  that  it  regards  any  use  of  the  terms 
defined  in  this  section  to  be  subject  to 
the  requirements  of  the  regulation  if  the 
term  expressly  or  implicitly  refers  to  the 
food.  FDA  is,  therefore,  proposing  to 
include  in  the  introductory  paragraph  in 
S  101.95  a  statement  that  the 
requirements  of  the  section  pertain  to 
any  use  of  the  subject  terms  that 
expressly  or  implicidy  refer  to  the  food, 
on  labels  or  labeling,  including  use  in  a 
brand  name  and  use  as  a  sensory 
modifier. 

e.  Use  of  fresh  ingredients  in 
processed  foods.  FDA  is  also 
considering  whether  a  processed  food 
made  from  fresh,  as  opposed  to 
processed,  fruits  or  vegetables  should  be 
permitted  (by  regulation)  to  include  on 
the  label  a  factual  statement  such  as 
"spaghetti  sauce — made  with  fresh 
mushrooms"  FDA  requests  comments  on 
whether  use  of  the  term  "fresh"  is 
appropriate  in  such  circumstances. 

FDA  also  requests  comments  on 
whether  consumers  understand  such 
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statements  and  consider  them  to  be 
useful  in  describing  a  processed  product, 
whether  it  is  important  to  the  consumer 
to  be  able  to  distinguish  between 
processed  products  made  from  fresh  as 
opposed  to  processed  (e.g.,  concentrated 
and  then  rehydrated  or  reconstituted) 
ingredients,  and  whether  there  are  other 
appropriate  means  for  making  such 
distinctions  on  food  labels.  In  addition, 
if  designation  of  the  ingredient  as 
"fresh"  is  useful,  FDA  requests 
comments  on  whether  the  inclusion  of 
blanching  as  a  part  of  a  continuous 
process  at  a  facility  should  preclude 
labeling  the  ingredient  as  "fresh."  For 
example,  if  fresh  raw  material 
mushrooms  are  blanched  and  then 
added  to  the  product  in  a  continuous 
process,  should  the  label  be  permitted  to 
bear  the  phrase  "made  with  fresh 
mushrooms"?  FDA  will  consider  the 
comments  it  receives  and  determine 
whether  to  include  a  provision  in  the 
final  rule  addressing  use  of  the  term 
"fresh"  to  describe  ingredients  in 
processed  foods. 

An  issue  that  has  come  to  the 
agency's  attention  in  its  review  of 
-fresh"  claims  is  the  use  of 
remanufactured  ingredients.  The  agency 
solicits  conunents  on  whether  the  use  of 
remanufactured  ingredients  affects  the 
attributes  of  a  fmished  product,  such  as 
a  tomato  product,  to  such  a  degree  that 
the  consumer  is  misled  about  the 
product  if  its  labeling  does  not 
specifically  declare  the  remanufactiired 
nature  of  the  ingredient.  For  example, 
would  it  be  useful  to  consumers  for 
processed  products  made  from 
remanufactured  ingredients  to  bear  a 
term  on  its  principal  display  panel  such 

as  "made  from concentrate," 

"remanufactured."  or  "reconstituted?" 

If  the  comments  persuade  the  agency 
that  such  a  declaration  on  the  product's 
principal  display  panel  is  necessary  to 
not  mislead  consumers  about  the  nature 
of  a  product,  the  agency  will  consider 
includmg  a  provision  in  the  final  rule 
requiring  such  a  declaration. 

f.  Extended  shelf  life  foods.  Extended 
shelf  life  (ESL)  is  a  term  that  describes  a 
category  of  foods  made  possible  by 
relatively  recent  developments  in  food 
processing  and  packaging  technology. 
Generally,  ESL  describes  a  food  that  is 
unprocessed  or  minimally  processed  (in 
some  cases,  the  product  is  cooked  just 
as  it  would  be  by  a  consumer),  and  thus 
is  not  shelf  stable,  but  that  is  packaged 
in  such  a  manner  so  as  to  maintain  its 
quality  for  an  extended  period  of  time 
when  compared  to  traditional  packaging 
methods.  Such  products  are  often 
refrigerated  (many  require  refrigeration 
for  safe  distribution)  and  often  rely  on 


the  use  of  "barrier"  packaging  and 
"modified  or  controlled  atmospheres"  in 
the  package  to  retard  aging  of  the  food. 
For  example,  one  such  pasta  product 
packaged  in  a  barrier  container  with  a 
modified  atmosphere,  reportedly  has  a 
refrigerated  shelf  life  of  34  days  (Ref. 
52). 

FDA  notes  that  ESL  do  not  meet  the 
requirements  of  {  101.95(b)  for  the  use  of 

the  term  "freshly ."  However,  FDA 

recognizes  that  such  products  may  be  of 
a  degree  of  quality  similar  to  that  of 
traditional  prepared  foods  that  could 
appropriately  be  labeled  as  "freshly 

."  FDA  is  requesting  information  on 

ESL  foods  that  would  enable  it  to 
determine  whether  any  foods  of  this 
type  merit  use  of  the  term  "freshly 


and  if  so,  what  factors  about  such  foods 
justify  the  use  of  the  term  in  a 
nonmisleading  manner.  If  the  comments 
identify  nonmisleading  uses  of  the  term 

"freshly "  to  describe  ESL  foods,  the 

agency  will  consider  explicitly  limiting 
the  proposed  definition  in  S  101.95(b)  to 
foods  prepared  and  packaged  by 
traditional  means,  and  it  will  consider 
including  provisions  in  the  final  rule 
permitting  the  use  of  the  term  "freshly 

"  or  other  terms  to  describe  foods 

prepared  and  packaged  using  ESL 
techniques. 

B.  Natural 

The  word  "natural"  is  often  used  to 
convey  that  a  food  is  composed  only  of 
substances  that  are  not  manmade  and 
is,  therefore,  somehow  more  wholesome. 
In  the  past.  FDA  has  not  attempted  to 
restrict  use  of  the  term  "natural"  except 
for  added  color,  synthetic  substances, 
and  flavors  under  9  101.22.  In  its 
informal  policy  (Ref  53),  the  agency  has 
considered  "natural"  to  mean  that 
nothing  artificial  or  synthetic  (including 
colors  regardless  of  source)  is  included 
in,  or  has  been  added  to,  the  product 
that  would  not  normally  be  expected  to 
be  there.  For  example,  the  addition  of 
beet  juice  to  lemonade  to  make  it  pink 
would  preclude  the  product  being  called 
"natural" 

The  meaning  and  use  of  the  term 
"natiu^l"  on  the  label  are  of 
considerable  interest  to  consumers  and 
industry.  Data  suggest  that  uses  of 
"natural"  claims  are  confusing  and 
misleading  to  consumers  and  frequently 
breach  the  public's  legitimate 
expectations  about  their  meaning.  For 
example,  two  FTC  reports  (Refs.  54  and 
55)  cite  numerous  studies  indicating  a 
general  lack  of  consumer  understanding 
and  scientific  agreement  about  the 
meaning  of  the  term. 

The  term  "natural"  is  used,  however, 
on  a  variety  of  products  to  mean  a 
variety  of  things.  Because  of  its 


widespread  use,  and  the  evidence  that 
consumers  regard  many  uses  of  this 
term  as  non-informative,  the  agency  is 
considering  establishing  a  definition  for 
this  term.  FDA  believes  that  if  the  term 
"natural"  is  adequately  defined,  the 
ambiguity  surrounding  use  of  the  term 
that  results  in  misleading  claims  could 
be  abated. 

In  considering  this  issue.  FDA  has 
reviewed  definitions  of  the  term 
"natural"  used  by  other  government 
agencies,  other  countries,  state 
governments,  and  industry.  For  example, 
USDA  permits  the  use  of  the  term 
"natural"  on  the  labeling  of  meat  and 
poultry  products  if:  (1)  They  contain  no 
artificial  flavor  or  flavoring,  coloring 
ingredient,  chemical  preservative,  or  any 
other  artificial  or  synthetic  ingredient, 
and  (2)  they  and  their  ingredients  are 
not  more  than  "minimally  processed." 
"Minimally  processed"  may  include 
traditional  processes  such  as  smoking, 
roasting,  freezing,  drying,  and 
fermenting.  It  may  also  include  those 
processes  that  do  not  fundamentally 
alter  the  raw  product  and  that  only 
separate  a  whole,  intact  food  into 
component  parts  such  as  grinding  meat 
or  pressing  fruits  to  produce  juices. 
Solvent  extraction,  acid  hydrolysis, 
chemical  bleaching,  and  other  such 
relatively  coifiplex  processes  do  not 
meet  the  criteria  for  minimal  processing, 
and.  thus,  if  they  have  occurred,  the 
product  would  not  be  allowed  by  USDA 
to  be  labeled  as  "natural"  (Ref  56). 

USDA's  policy  also  provides  that  all 
labels  of  meat  and  poultry  products 
bearing  the  term  "natxiral"  must  be 
accompanied  by  a  brief  statement 
informing  consumers  that  the  product  is 
natural  because  it  contains  no  artificial 
ingredients  and  is  only  minimally 
processed.  This  statement  may  appear 
either  directly  beneath  or  beside  all 
natural  claims  or  may  be  placed 
elsewhere  on  the  principal  display  panel 
provided  an  asterisk  is  used  to  tie  the 
explanation  to  the  claim.  USDA  has 
approved  labels  for  "All  Natural 
Wingettes"  and  "All  Natural  Chili." 

Some  of  the  defmitions  established  by 
other  government  agencies,  other 
countries,  state  governments,  and 
industry  are  more  restrictive  than  the 
USDA  definition,  while  others  are  less 
so.  There  are  numerous  inconsistencies 
among  the  definitions  as  well  as 
unanswered  questions.  Consequently. 
FDA  has  concluded  that  more  consumer 
and  industry  input  is  needed  before  it 
can  develop  a  definition  for  "natural." 
However,  the  agency  notes  that  after 
considerable  input  from  various  groups, 
including  scientists,  consumers, 
industry,  and  regulatory  professions,  the 
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widespread  use.  and  the  evidence  that 
consumers  regard  many  uses  of  this 
term  as  non-informative,  the  agency  is 
considering  establishing  a  definition  for 
this  term.  FDA  believes  that  if  the  term 
"natural"  is  adequately  defmed,  the 
ambiguity  surrounding  use  of  the  term 
that  results  in  misleading  claims  could 
be  abated. 

In  considering  this  issue,  FDA  has 
reviewed  definitions  of  the  term 
"natural"  used  by  other  government 
agencies,  other  countries,  state 
governments,  and  industry.  For  example, 
USDA  permits  the  use  of  the  term 
"natural"  on  the  labeling  of  meat  and 
poultry  products  if:  (1)  They  contain  no 
artificial  flavor  or  flavoring,  coloring 
ingredient,  chemical  preservative,  or  any 
other  artificial  or  synthetic  ingredient, 
and  (2)  they  and  their  ingredients  are 
not  more  than  "minimally  processed." 
"Minimally  processed"  may  include 
traditional  processes  such  as  smoking, 
roasting,  freezing,  drying,  and 
fermenting.  It  may  also  include  those 
processes  that  do  not  fundamentally 
alter  the  raw  product  and  that  only 
separate  a  whole,  intact  food  into 
component  parts  such  as  grinding  meat 
or  pressing  fruits  to  produce  juices. 
Solvent  extraction,  acid  hydrolysis, 
chemical  bleaching,  and  other  such 
relatively  coifiplex  processes  do  not 
meet  the  criteria  for  minimal  processing, 
and.  thus,  if  they  have  occurred,  the 
product  would  not  be  allowed  by  USDA 
to  be  labeled  as  "natural"  (Ref.  56). 

USDA's  policy  also  provides  that  all 
labels  of  meat  and  poultry  products 
bearing  the  term  "natxiral"  must  be 
accompanied  by  a  brief  statement 
informing  consumers  that  the  product  is 
natural  because  it  contains  no  artificial 
ingredients  and  is  only  minimally 
processed.  This  statement  may  appear 
either  directly  beneath  or  beside  all 
natural  claims  or  may  be  placed 
elsewhere  on  the  principal  display  panel 
provided  an  asterisk  is  used  to  tie  the 
explanation  to  the  claim.  USDA  has 
approved  labels  for  "All  Natural 
Wingettes"  and  "All  Natural  Chili." 

Some  of  the  definitions  established  by 
other  government  agencies,  other 
countries,  state  governments,  and 
industry  are  more  restrictive  than  the 
USDA  definition,  while  others  are  less 
80.  There  are  numerous  inconsistencies 
among  the  definitions  as  well  as 
unanswered  questions.  Consequently, 
FDA  has  concluded  that  more  consumer 
and  industry  input  is  needed  before  it 
can  develop  a  definition  for  "natural." 
However,  the  agency  notes  that  after 
considerable  input  from  various  groups, 
including  scientists,  consumers, 
industry,  and  regulatory  professions,  the 


Federal  Trade  Commission  (FTC)  was 
unable  to  establish  a  definition  for 
"natural."  (See  Refs.  54  and  55  and  48 
FR  23270,  May  24, 1983— Termination  of 
rulemaking  proceeding). 

One  possible  meaning  of  the  term 
"natural"  as  it  applies  to  food  is  the 
absence  of  artificial  or  synthetic 
ingredients  of  any  kind.  This  meaning, 
however,  has  been  degraded  by 
inappropriate  use  of  the  term  in  the 
marketplace.  Should  FDA  establish  a 
meaningful  definition  for  "natural"  so 
that  this  term  has  a  common  consumer 
understanding?  Because  of  the  multiple 
and  diverse  meanings  currently  in  use, 
establishing  a  definition  for  the  term 
"natural"  that  will  be  readily  accepted 
and  understood  will  be  difficult.  The 
agency  is  seeking  comments  on  whether 
it  should  define  this  term  or  should 
prohibit  such  claims  entirely  on  the 
grounds  that  they  are  false  or 
misleading. 

In  reaching  a  decision  on  any  future 
FDA  course  of  action,  the  agency  seeks 
comments  on  how,  or  if,  it  should 
proceed  in  developing  a  definition  for 
the  term  "natural."  FDA  is  particularly 
interested  in  the  views  of  consumers 
and  industry  on  how  "natural  food" 
should  be  defined.  Given  past  consumer 
confusion  on  what  "natural"  means, 
FDA  seeks  comments  that  provide 
examples  of  what  a  natural  food  is.  In 
addition,  FDA  seeks  comments  on 
whether  a  food  represented  to  be 
natural  should  be  considered  to  be 
misbranded  under  section  403(a)  of  the 
act:  (1)  If  it  has  undergone  more  than 
"minimal  processing"  (the  agency  also 
requests  comments  on  what  "minimal 
processing"  means),  or  (2)  if  it  contains 
any  artificial  or  synthetic  ingredients 
such  as  food  and  color  additives. 

How  FDA  proceeds  will  depend 
largely  on  response  to  the  agency's 
concerns  regarding  a  definition  of  the 
term  "natural"  and  the  identification  of 
a  suitable  direction  that  the  agency 
might  explore  in  establishing  a 
definition  for  such  a  term. 

In  addition  to  information  on  these 
broad  uses  of  the  term  "natural,"  FDA  is 
also  seeking  comment  on  how  it 
distinguishes  between  artificial  and 
natural  flavors  in  S  101.22.  The  agency  is 
concerned  that  its  existing  definition  of 
"natural  flavor"  may  not  be  consistent 
with  the  current  interpretation  of 
"natural"  as  implying  minimal 
processing.  For  example,  while  removing 
the  essential  oil  from  a  food  is  probably 
well  understood  to  be  minimal 
processing,  and  the  oil  is  therefore  a 
natural  flavor  of  the  food,  it  is  less  clear 
whether  hydrolysis  or  enzymolysis  of  a 
food  is  minimal  processing  and  therefore 
results  in  a  natural  flavor.  The  agency 


requests  comments  with  substantiating 
information  to  provide  a  basis  for  a 
clearer,  more  appropriate  distinction 
between  natural  and  artificial  flavors. 

C  Organic 

A  review  of  the  comments  from 
consumers  to  the  1989  ANPRM  on  the 
use  of  the  term  "organic"  demonstrated 
that  consumer  perceptions  of  the  term 
encompass  more  than  is  generally 
intended  by  the  term.  Many  of  the 
comments  suggested  that  they  wanted 
either 

(1)  Organic  to  mean  "pesticide  free" 
(organically  grown)  food; 

(2)  Label  declaration  of  any  pesticide, 
growth  enhancer,  fungicide,  chemical,  or 
radiation  used:  or 

(3)  At  least  label  declaration  of  any 
potentially  harmful  pesticides  and 
fertilizers  used. 

On  November  28, 1990,  Title  XXI— 
Organic  Certification,  known  as  the 
"Organic  Foods  Production  Act  of  1990 
(OFPA),  was  enacted  as  part  of  the  1990 
Farm  Bill.  The  purpose  of  the  statute 
was: 

(1)  To  establish  national  standards 
governing  the  marketing  of  certain 
agricultural  products  as  organically 
produced  products,  (2)  to  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard, 
and  (3)  to  facilitate  interstate  commerce 
in  fresh  and  processed  food  that  is 
organically  produced. 

The  OFPA  stated  that  to  be  sold  or 
labeled  as  an  "organically  produced" 
agricultural  product,  an  agricultural 
product  must,  with  certain  exceptions, 

(1)  have  been  produced  and  handled 
without  the  use  of  synthetic  chemicals, 

(2)  not  be  produced  on  land  to  which 
any  prohibited  substances,  including 
synthetic  chemicals,  have  been  applied 
during  the  three  years  immediately 
preceding  the  harvest  of  the  agricultural 
products,  and  (3)  be  produced  and 
handled  in  compliance  with  an  organic 
plan  agreed  to  by  the  producer  and 
handler  of  such  product  and  the 
certifying  agent. 

This  statute  charges  USDA  with 
establishing  a  certification  program  for 
producers  and  handlers  of  agricultural 
products  that  have  been  produced  using 
organic  methods.  In  addition,  the  USDA 
was  instructed  to  permit  each  state  to 
implement  a  State  organic  certification 
program  for  producers  and  handlers  of 
agricultural  products  that  have  been 
produced  using  organic  methods.  The 
OFPA  also  established  certain 
requirements  under  which  a  processed 
food  could  be  labeled  directly  or 
indirectly  as  "organically  grown." 

The  OFPA  provides  that  exemptions 
to  certain  labeling  requirements  for 


processed  foods  may  be  made  to  the 
extent  that  the  Secretary  of  Agriculture, 
in  consultation  with  the  National 
Organic  Standards  Board  and  the 
Secretary  of  DHHS.  determines  that 
they  are  appropriate. 

Because  responsibility  for  regulating 
use  of  the  term  "organic"  has  been 
assigned  by  Congress  to  USDA.  FDA 
will  defer  issuing  of  any  regulations 
governing  the  term  "organic"  until 
USDA  has  adopted  appropriate 
regulations.  At  this  time.  FDA  will    • 
determine  whether  any  additional 
regulations  governing  the  term  "organic" 
are  necessary. 

VII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

e 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  that  this  proposed  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  The  proposed 
actions  pertaining  to  food  labeling  meet 
the  criteria  in  21  CFR  25.24(a)(ll)  for 
exclusion  from  preparation  of  any 
environmental  assessment  and  an 
environmental  impact  statement.  The 
proposed  regulations  pertaining  to 
petitions  for  nutrient  content  claims 
meet  the  criteria  for  exclusion  described 
in  21  CFR  25.24(a)(8).  Therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IX.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments. 
Congress  provides  that  if  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA.  finds 
that  requiring  compliance  with  section 
403(q)  of  the  act,  on  mandatory  nutrition 
labeling,  or  with  section  403(r)(2)  of  the 
act.  on  nutrient  content  claims.  6  months 
after  publication  of  the  final  rules  in  the 
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Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its 
regulatory  impact  analysis  that 
compliance  with  the  1990  amendments 
by  May  8. 1993,  will  cost  $1.5  billion,  and 
that  6  month  and  1  year  extensions  of 
that  compliance  date  will  result  in 
savings  that  arguably  outweigh  the  lost 
benefits,  FDA  believes  that  the  question 
of  whether  it  can  and  should  provide  for 
an  extension  of  the  effective  date  of 
sections  403(q)  and  (r](2]  of  the  act  is 
squarely  raised. 

FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship"  FDA 
recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,  FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Rept.  101-538, 101st 
Cong.,  2d  sess.,  24  (1990)),  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "undue 
economic  hardship.". 

X.  Comments 

Interested  persons  may,  on  or  before 
February  25, 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 


written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  accordance  with  section  3(b)(1)(B) 
of  the  1990  amendments.  FDA  must 
issue  by  November  8, 1992,  final 
regulations  for  nutrient  content  claims.  If 
the  agency  does  not  promulgate  final 
regulations  by  November  8, 1992,  section 
3(b)(2)  of  the  1990  amendments  provides 
that  the  regulations  proposed  in  this 
document  shall  be  considered  as  the 
final  regulations.  The  agency  has 
determined  that  90  days  is  the  maximum 
time  that  it  can  provide  for  the 
submission  of  comments  and  still  meet 
this  statutory  timeframe  for  the  issuance 
of  final  regulations.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40(b)  for 
extension  of  the  comment  period  beyond 
February  25, 1992.  The  agency  must  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  comments  it  receives. 

XI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  provisions  of  S  101.69  Petitions 
for  nutrient  content  claims  relating  to 
submission  of  petitions  to  FDA  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  These 
provisions  will  not  be  effective  until 
FDA  obtains  OMB  approval.  FDA  will 
give  notice  of  OMB  approval  of  these 
requirements  in  the  Federal  Register  as 
parr  of  any  final  rule  that  is  based  on 
this  proposal. 
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List  of  Subjects 

21  cm  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  105 

Dietary  foods.  Food  grades  and 
standards,  Food  labeling.  Infants  and 
children. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  parts  5, 101,  and  105  be  amended  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 


Autitorily:  5  U.S.C.  504.  552.  App.  2:  7  U.S.C. 
2271;  15  U.S.C.  63a  1281-1282,  3701-3711a: 
tecs.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C  1451-1461);  21  U.S.C.  41-50.  61- 
63, 141-149,  467f,  679(b).  801-88a  1031-1309. 
sees.  201-903  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321-394);  35  U.S.C. 
156;  sees.  301.  302.  303,  307,  3ia  311,  351,  352. 
354-360F,  361,  362, 1701-1706.  2101-2672  of 
the  Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  2421,  242n.  243.  262.  283.  263b-263n, 
264,  265,  300U-300U-5.  300aa-l-300fn:  42 
U.S.C.  1395y,  3246b,  4332,  4831(a),  10007- 
lOOOa  E.0. 1149a  11921,  and  12591. 

2.  Section  5.61  is  amended  by  revising 
the  section  heading  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

§  5.61    Food  standards,  food  addltivvt, 
gencralty  recognized  as  Mfe  (GRAS) 
substances,  color  additives,  health  claims, 
and  nutrient  content  claims  and  health 

•         •         •         *         • 

(g)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  are  authorized  to  perform  all 
of  the  functions  of  the  Commissioner  of 
Food  and  Drugs  under  section  403(r)(4) 
of  the  act  regarding  the  issuing  of 
decisions  to  grant  or  deny,  letters  of 
filing,  notices  seeking  v;./mment,  and 
notices  of  proposed  rulemaking  in 
response  to  petitions  for  nutrient  content 
claims  and  health  claims  that  do  not 
involve  controversial  issues. 

PART  101— FOOD  LABELING 

3.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  S.  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453, 1454, 1455); 
sees.  201,  301,  402.  403,  409,  701  of  the  Federal 
Food  Drug,  and  Cosmetic  Act  (21  US.C.  321. 
331.  342,  343,  34a  371). 

4.  Section  101.13  is  revised  to  read  as 
follows: 

§101.13    Nutrient  content  ctaims— general 
principles. 

(a)  This  section  and  the  regulations  in 
subpart  D  of  this  part  apply  to  foods  that 
are  intended  for  human  consumption 
and  that  are  offered  for  sale. 

(b)  A  claim  that  expressly  or  implicitly 
characterizes  the  level  of  a  nutrient 
(nutrient  content  claim)  of  the  type 
required  in  nutrition  labeling  under 

S  101.9,  may  not  be  made  on  the  label  or 
in  labeling  of  foods  unless  the  claim  is 
made  in  accordance  with  this  regulation 
and  with  the  applicable  regulations  in 
subpart  D  of  this  part. 

(1)  An  expressed  nutrient  content 
claim  is  any  direct  statement  about  the 
level  (or  range]  of  a  nutrient  in  the  food, 
e.g.,  "low  sodium." 

(2)  An  implied  nutrient  content  claim 
is  any  claim  that  describes  the  food  or 
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an  ingredient  thereinjn  such  a  manner 
that  leads  a  consumei'  to  assume  that  a 
nutrient  is  absent  or  present  in  a  certain 
amount  (e.g..  "high  in  oat  bran")  or  that 
the  food  because  of  its  nutrient  content 
may  be  useful  in  achieving  a  total  diet 
that  conforms  to  current  dietary 
recommendations  (e.g.,  "healthy"). 

(3)  No  nutrient  content  claims  may  be 
made  on  food  intended  specifically  for 
use  by  infants  and  toddlers  less  than  2 
years  of  age. 

(c)  Information  that  is  required  or 
permitted  by  S  101.9  to  be  declared  in 
nutrition  labeling,  and  that  appears  as 
part  of  the  nutrition  label,  is  not  a 
nutrient  content  claim  and  is  not  subject 
to  the  requirements  of  this  section.  If 
such  information  is  declared  elsewhere 
on  the  label  or  in  labeling,  it  is  a  nutrient 
content  claim  and  is  subject  to  the 
requirements  for  nutrient  content  claims. 

(d)  A  "substitute"  food  is  one  that 
may  be  used  interchangeably  with 
another  food  that  it  resembles,  i.e..  that 
it  is  organoleptically,  physically,  and 
functionally  (including  shelf  life)  similar 
to,  and  that  it  is  not  nutritionally  inferior 
to  unless  it  is  labeled  as  an  "imitation." 

(1)  If  there  is  a  difference  in 
performance  characteristics,  the  food 
may  still  be  considered  a  substitute  if 
the  label  includes  a  disclaimer  adjacent 
to  the  most  prominent  claim  as  defined 
in  paragraph  (j)(2)(ii)  of  this  section, 
informing  the  consumer  of  such 
difference  (e.g..  not  for  use  in  cooking). 

(2)  This  disclaimer  must  be  in  easily 
legible  print  or  type  and  in  a  size  no  less 
than  one-half  the  size  of  the  type  of  the 
descriptive  term  but  in  no  case  less  than 
one-sixteenth  of  anTiich  in  height. 

(e)(1)  Because  the  use  of  a  "free"  or 
"low"  claim  before  the  name  of  a  food 
implies  that  the  food  has  been  altered 
compared  to  other  foods  of  the  same 
type  to  lower  the  amount  of  the  nutrient 
in  the  food,  only  foods  that  have  been 
specially  processed,  altered,  formulated, 
or  reformulated  so  as  to  remove  the 
nutrient  from  the  food  may  bear  such  a 
claim  (e.g..  low  sodium  potato  chips). 

(2)  Any  claim  for  the  absence  of  a 
nutrient  in  a  food,  or  that  a  food  is  low 
in  a  nutrient,  when  the  food  has  not 
been  specially  processed,  altered, 
formulated,  or  reformulated  to  qualify 
for  that  claim  shall  indicate  that  the 
food  inherently  meets  the  criteria  and 
shall  clearly  refer  to  all  foods  of  that 
type  and  not  merely  to  the  particular 
brand  to  which  the  labeling  attaches 
(e.g.,  "com  oil,  a  sodium  free  food"). 

(f)  A  nutrient  content  claim  shall  be  in 
type  size  and  style  no  larger  than  that  of 
the  statement  of  identity. 

(g)  The  label  or  labeling  of  a  food  for 
which  a  nutrient  content  claim  is  made 
shall  contain  prominently  and  in 


immediate  proximity  to  such  claim  the 
following  referral  statement:  "See 

for  nutrition  information"  with 

the  blank  Tilled  in  with  the  identity  of 
the  panel  on  which  nutrition  labeling  is 
located. 

(1)  The  referral  statement  "See 
[appropriate  pane!]  for  nutrition 
information"  shall  be  in  easily  legible 
boldface  print  or  type,  in  distinct 
contrast  to  other  printed  or  graphic 
matter,  that  is  no  less  than  one-half  the 
size  of  the  type  of  the  nutrient  content 
claim  but  in  no  case  less  than  one- 
sixteenth  of  an  inch  in  height. 

(2)  The  referral  statement  shall  be 
immediately  adjacent  to  the  nutrient 
content  claim  and  may  have  no 
intervening  material  other  than,  if 
applicable,  other  information  in  the 
statement  of  identity  or  any  other 
information  that  is  required  to  be 
presented  with  the  claim  under  this 
section  (see  e.g..  paragraph  (j)(2)  of  this 
section  or  under  a  regulation  in  subpart 
D  of  this  part  (see,  e.g..  §§  101.54  and 
101.62)].  If  the  nutrient  content  claim 
appears  on  more  than  one  panel  of  the 
label,  the  referral  statement  shall  be 
adjacent  to  the  claim  on  each  panel 
except  for  the  panel  that  bears  the 
nutrition  information. 

(3)  If  a  single  panel  of  a  food  label  or 
labeling  contains  multiple  nutrient 
content  claims  or  a  single  claim 
repeated  several  times,  a  single  referral 
statement  may  be  made.  The  statement 
shall  be  adjacent  to  the  claim  that  is 
printed  in  the  largest  type  on  that  panel. 

(h)  In  place  of  the  referral  statement 
described  in  paragraph  (g)  of  this 
section,  if  a  food  contains  more  than 
11.5  grams  (g)  of  fat.  4.0  g  of  saturated 
fat.  45  milligrams  (mg)  of  cholesterol,  or 
360  mg  of  sodium  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  or  per  100  grams,  then  that 
food  must  disclose,  as  part  of  the 
referral  statement,  that  the  nutrient 
exceeding  the  specified  level  is  present 
in  the  food  as  follows:  "See  [appropriate 
panel]  for  information  about  [nutrient 
requiring  disclosure]  and  other 
nutrients,"  e.g.,  "See  side  panel  for 
information  about  fats  and  other 
nutrients." 

(i)  Except  as  provided  in  paragraph 
(o)(3)  of  this  section,  the  label  or 
labeling  of  a  product  may  contain  a 
statement  about  the  amount  or 
percentage  of  a  nutrient  that  implies  that 
the  food  is  high  or  low  in  that  nutrient 
only  if  the  food  actually  meets  the 
definition  for  either  "high"  or  "low"  as 
defined  for  the  nutrient  that  the  label 
addresses.  Such  a  claim  might  be, 
"contains  100  mg  of  sodium  per  serving." 

(j)  Products  may  bear  a  statement  that 
compares  the  level  of  a  nutrient  in  the 


product  with  the  level  of  a  nutrient  in  a 
reference  food.  These  statements  shall 
be  known  as  "relative  claims"  and 
include  "reduced,"  "light"  and 
comparative  claims. 

(1)  To  bear  a  relative  claim  about  the 
level  of  a  nutrient,  the  amount  of  that 
nutrient  in  the  food  must  be  compared 
as  specified  below  to  a  reference  food. 
Such  foods  are: 

(i)  For  all  relative  claims,  an  industry 
wide  norm,  i.e.,  a  composite  value 
weighted  according  to  a  national  market 
share  on  a  unit  or  tonnage  basis  of  all 
the  foods  of  the  same  type  as  the  food 
for  which  the  claim  is  made; 

(ii)  For  reduced  and  comparative 
claims  only,  a  manufacturer's  regular 
product  that  has  been  offered  for  sale  to 
the  public  on  a  regular  basis  for  a 
substantial  period  of  time  in  the  same 
geographic  area  by  the  same  business 
entity  or  by  one  entitled  to  use  its  trade 
name;  or 

(iii)  For  comparative  claims  only,  a 
food  or  class  of  food  whose  composition 
is  reported  in  a  current  valid  data  base 
such  as  U.S.  Department  of  Agriculture's 
Handbook  8,  Composition  of  Foods, 
Raw,  Processed,  Prepared. 

(2)  For  foods  bearing  relative  claims: 
(i)  The  label  or  labeling  must  bear, 

immediately  adjacent  to  the  claim  that 
is  in  the  most  prominent  location  on  the 
labeling  or  labeling  and  in  type  no  less 
than  one-half  the  size  of  the  type  of  the 
claim  but  no  less  than  one-sixteenth  of 
an  inch,  the  following  accompanying 
information: 

(A)  The  identity  of  the  reference  food; 

(B)  The  percentage  (or  fraction)  of  the 
amount  of  the  nutrient  in  the  reference 
food  by  which  the  nutrient  has  been 
modified,  (e.g..  "50%  less  fat,"  "Vb  fewer 
calories"),  and 

(C)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food. 

(ii)  The  determination  of  which  use  of 
the  claim  is  in  the  most  prominent 
location  on  the  label  or  labeling  will  be 
made  based  on  the  following  factors, 
considered  in  order 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity; 

(B)  A  claim  elsewhere  on  the  principal 
display  panel; 

(C)  A  claim  on  the  information  panel; 
or 

(D)  A  claim  elsewhere  on  the  label  or 
labeling. 

(iii)  Relative  claims  for  decreased 
levels  of  nutrients  may  be  made  on  the 
label  or  in  labeling  of  a  food  only  if  the 
nutrient  content  for  that  nutrient  differs 
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product  with  the  level  of  a  nutrient  in  a 
reference  food.  These  statements  shall 
be  known  as  "relative  claims"  and 
include  "reduced,"  "light"  and 
comparative  claims. 

(1)  To  bear  a  relative  claim  about  the 
level  of  a  nutrient,  the  amount  of  that 
nutrient  in  the  food  must  be  compared 
as  specified  below  to  a  reference  food. 
Such  foods  are: 

(i)  For  all  relative  claims,  an  industry 
wide  norm,  i.e.,  a  composite  value 
weighted  according  to  a  national  market 
share  on  a  unit  or  tonnage  basis  of  all 
the  foods  of  the  same  type  as  the  food 
for  which  the  claim  is  made; 

(ii)  For  reduced  and  comparative 
claims  only,  a  manufacturer's  regular 
product  that  has  been  offered  for  sale  to 
the  public  on  a  regular  basis  for  a 
substantial  period  of  time  in  the  same 
geographic  area  by  the  same  business 
entity  or  by  one  entitled  to  use  its  trade 
name;  or 

(iii)  For  comparative  claims  only,  a 
food  or  class  of  food  whose  composition 
is  reported  in  a  current  valid  data  base 
such  as  U.S.  Department  of  Agriculture's 
Handbook  8,  Composition  of  Foods, 
Raw,  Processed,  Prepared. 

(2)  For  foods  bearing  relative  claims: 
(i)  The  label  or  labeling  must  bear, 

immediately  adjacent  to  the  claim  that 
is  in  the  most  prominent  location  on  the 
labeling  or  labeling  and  in  type  no  less 
than  one-half  the  size  of  the  type  of  the 
claim  but  no  less  than  one-sixteenth  of 
an  inch,  the  following  accompanying 
information: 

(A)  The  identity  of  the  reference  food; 

(B)  The  percentage  (or  fraction)  of  the 
amount  of  the  nutrient  in  the  reference 
food  by  which  the  nutrient  has  been 
modified,  (e.g.,  "50%  less  fat,"  "Va  fewer 
calories"),  and 

(C)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  of  the 
reference  food. 

(ii)  The  determination  of  which  use  of 
the  claim  is  in  the  most  prominent 
location  on  the  label  or  labeling  will  be 
made  based  on  the  following  factors, 
considered  in  order 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity; 

(B)  A  claim  elsewhere  on  the  principal 
display  panel; 

(C)  A  claim  on  the  information  panel; 
or 

(D)  A  claim  elsewhere  on  the  label  or 
labeling. 

(iii)  Relative  claims  for  decreased 
levels  of  nutrients  may  be  made  on  the 
label  or  in  labeling  of  a  food  only  if  the 
nutrient  content  for  that  nutrient  differs 
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from  that  of  the  reference  food  by  more 
than  the  amount  specified  in  the 
deflnition  of  "low"  for  that  nutrient. 

(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  food 
that  bears  a  comparative  claim  that 
complies  with  the  requirements  of  this 
part,  followed  immediately  by  the  name 
of  the  nutrient  whose  content  has  been 
altered  (e.g.,  "Modified  fat  cheesecake"). 
This  statement  of  identity  must  be 
immediately  followed  by  the 
comparative  statement  such  as 

"Ck)ntains  35%  less  fat  than " 

and  all  other  information  required  in 
paragraph  (j)(2)  of  this  section  for 
comparative  claims. 

(I)  For  purposes  of  making  a  claim,  a 
"meal-type  product"  shall  be  defmed  as 
a  food  that: 

(1)  Makes  a  signiHcant  contribution  to 
the  diet  by: 

(i)  Providing  at  least  200  calories  per 
serving  (container);  or 

(ii)  Weighing  at  least  6  ounces  per 
serving  (container);  and 

(2)  Contains  ingredients  from  2  or 
more  of  the  following  4  food  groups: 

(i)  Bread,  cereal,  rice  and  pasta  group; 
(ii)  Fruits  and  vegetables  group; 
(iii)  Milk,  yogurt,  and  cheese  group; 
(iv)  Meat,  poultry,  fish,  dry  beans, 
eggs,  and  nuts  group;  and 

(3)  Is  represented  as,  or  is  in  a  form 
commonly  understood  to  be,  a  breakfast, 
lunch,  dinner,  meal,  main  dish,  entree,  or 
pizza.  Such  representations  may  be 
made  either  by  statements,  photographs, 
or  vignettes. 

(m)  Nutrition  labeling  shall  be 
provided  for  any  food  for  which  a 
nutrient  content  claim  is  made  in 
accordance  with  §§  101.9  and  101.36. 

(n)  Compliance  with  requirements  for 
nutrient  content  claim  in  this  section 
and  in  regulations  in  subpart  D  of  this 
part,  will  be  determined  using  analytical 
methodology  prescribed  for  determining 
compliance  with  nutrition  labeling  in 
5  101.9  of  this  chapter. 

(0)  The  following  exemptions  apply: 

(1)  Nutrient  content  claims  that  have 
not  been  defmed  by  regulation  and  that 
appear  as  part  of  a  brand  name  that  was 
in  use  prior  to  October  25, 1989,  may 
continue  to  be  used  as  part  of  that  brand 
name,  provided  they  are  not  false  or 
misleading  under  section  403(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

(2)  A  soft  drink  that  used  the  term 
"diet"  as  part  of  its  brand  name  before 
October  25, 1989,  and  whose  use  of  that 
term  was  in  compliance  with  S  105.66  of 
this  chapter  as  that  regulation  appeared 
in  the  Code  of  Federal  Regulations  on 
that  date,  may  continue  to  use  that  term 
as  part  of  its  brand  name,  provided  that 
its  use  of  the  term  is  not  false  or 


misleading  under  section  403(a)  of  the 
I  act. 

(3)  A  statement  that  describes  the 
percentage  of  a  vitamin  or  mineral  in  the 
food  in  relation  to  a  reference  daily 
intake  (RDI)  as  defined  in  §  101.9  may 
be  made  on  the  label  or  in  labeling  of  a 
food  without  a  regulation  authorizing 
such  a  claim  for  a  specific  vitamin  or 
mineral  unless  such  claim  is  expressly 
prohibited  by  regulation  under 

[  403(r)(2)(A)(vi)  of  the  act. 

(4)  The  requirements  of  this  section  do 
not  apply  to: 

(i)  Infant  formulas  subject  to  section 
412(h)  of  the  act;  and 

(ii)  Medical  foods  defined  by  section 
5(b)  of  the  Orphan  Drug  Act 

(5)  A  nutrient  content  claim  used  on 
food  that  is  served  in  restaurants  or 
other  establishments  in  which  food  is 
served  for  immediate  human 
consumption  or  which  is  sold  for  sale  or 
use  in  such  establishments  shall  comply 
with  the  requirements  of  this  section 
and  the  appropriate  definition  in  subpart 
D  of  this  part,  except  that  such  claim  is 
exempt  from  the  requirements  for 
disclosure  statements  in  paragraphs  (g) 
and  (h)  of  this  section  and  S9  101.54(d), 
101.62(c).  (d){l)(ii)(C),  (d)(2)(ii)(C).  (d)(3). 
(d)(4)(ii)(C),  and  (d)(5)(ii)(C). 

(6)  Nutrient  content  claims  that  were 
part  of  the  common  or  usual  names  of 
foods  that  were  subject  to  a  standard  of 
identity  on  November  8, 1990,  are  not 
subject  to  the  requirements  of 
paragraphs  (b),  (g),  and  (h)  of  this 
section  or  to  definitions  in  subpart  D  of 
this  part. 

(7)  Imphed  nutrient  content  claims 
may  be  used  as  part  of  a  brand  name, 
provided  that  the  use  of  the  claim  has 
been  authorized  by  the  Food  and  Drug 
Administration.  Petitions  requesting 
approval  of  such  a  claim  may  be 
submitted  under  S  101.50(h). 

(8)  The  terms  "sugar  free," 
"sugarless."  and  "no  sugar"  may  be 
used  on  the  label  and  in  labeling  of 
chewing  gums  containing  no  sucrose 
provided  that  when  the  product  is  not 
"low  calorie"  or  "reduced  calorie"  under 
S  101.60(b),  the  label  also  bear 
immediately  adjacent  to  the  claim  each 
time  it  is  used,  the  statement  "Not  a 
reduced-calorie  food,"  "Not  a  low 
calorie  food,"  "Not  for  weight  control," 
or  "Useful  Only  in  Not  Promoting  Tooth 
Decay." 

5.  Subpart  D  is  added  to  read  as 
follows: 

Subpart  D— Specific  Requirements  for 
Nutrient  Content  Claims 

101.54    Nutrient  content  claims  for  "source," 
"higJi,"  and  "^ore." 


101.56    Nutrient  content  claims  for  "light"  or 
"lite." 

101.60  Nutrient  content  claims  for  the 
calorie  content  of  foods. 

101.61  Nutrient  content  claims  for  the 
sodium  content  of  foods. 

101 .6S    Petitions  for  nutrient  content  claims. 

Subpart  D— Specific  Requirements  for 
Nutrient  Content  Claim* 

S  101.54    Nutrient  content  ctalms  for 
"source,"  "high,"  and  "more." 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (e)  of  this  section, 
a  claim  about  the  level  of  a  nutrient  in  a 
food  in  relation  to  the  Reference  Daily 
Intake  (RDI)  established  for  that  nutrient 
in  S  101.9(c)(ll)(iv)  or  Daily  Reference 
Value  (DRV)  established  for  that 
nutrient  in  S  101.9(c)(12)(i),  (excluding 
total  carbohydrates  and  unsaturated 
fatty  aids)  may  only  be  made  on  the 
label  and  in  labeling  of  the  food  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13;  and 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 

S  101.9  or,  where  applicable,  S  101.36. 

(b)  "High" claims.  (1)  The  terms 
"high,"  "rich  in,"  or  "major  source  of 
may  be  used  on  the  label  and  in  the 
labeling  of  a  food  except  meal-type 
products  as  defined  in  S  101.13(1), 
provided  that  the  food  contains  20 
percent  or  more  of  the  RDI  or  the  DRV 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size. 

(2)  These  terms  may  be  used  on  the 
label  and  in  the  labeling  of  a  meal-type 
product  as  defined  in  S  101.13(1), 
provided  that  it  contains  per  100  grams 
(g)  of  product  an  amount  of  the  nutrient 
that  is  equal  to  20  percent  or  more  of  the 
RDI  or  DRV. 

(c)  "Source" claims.  (1)  The  terms 
"source,"  "good  source  of,"  or 
"important  source  of  may  be  used  on 
the  label  or  in  the  labeling  of  a  food 
when  the  food  except  meal-type 
products  as  described  in  { 101.13(1) 
contains  10  to  19  percent  of  the  (IU3I)  or 
the  (DRV)  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size. 

(2)  These  terms  may  be  used  on  the 
label  and  in  the  labeling  of  a  meal-type 
product  as  defined  in  1 101.13(1), 
provided  that  it  contains  per  100  g  of 
product,  an  amount  of  the  nutrient  that 
is  equal  to  10  to  19  percent  of  the  RDI  or 
DRV. 

(d)  "Fiber"  claim.  If  a  nutrient  content 
claim  is  made  with  respect  to  the  level 


60472  Federal  Register  /  Vol.  56,  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


of  dietary  fiber,  that  is.  that  the  product 
is  high  in  fiber,  a  source  of  fiber,  or  that 
the  food  contains  "more"  fiber,  and  the 
food  is  not  low  in  total  fat  as  defined  in 
§  101.62(b)(2),  then  the  label  shall 
disclose  the  level  of  total  fat  per  labeled 
serving.  The  disclosure  shall  appear  in 
immediate  proximity  to  such  claim  and 
precede  the  referral  statement  required 
in  §  101.13(g)  (e.g..  "Contains  [x  amount] 
of  total  iat  per  serving.  See  [appropriate 
panel]  for  nutrition  information.") 

(e)(1)  "More."  A  comparative  claim 
using  the  term  "more"  may  be  used  on 
the  label  and  in  the  labeling  to  describe 
the  level  of  protein,  vitamins,  minerals, 
dietary  fiber,  or  potassium  in  a  food, 
including  meal-type  products  as  defined 
in  §  101.13(1).  provided  that: 

(i)  The  food  contains  at  least  10 
percent  more  of  the  RDI  for  protein, 
vitamins,  or  minerals  or  of  the  DRV  for 
dietary  fiber  or  potassium  (expressed  as 
a  percent  of  the  Daily  Value)  than  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  specified  in 
§  101.13(j)(l)(i).  (j)(l)(ii).  and  (j)(l)(iii): 

(ii)  Where  the  claim  is  based  on  a 
nutrient  that  has  been  added  to  the  food, 
that  fortification  isjn  accordance  with 
the  policy  on  fortification  of  foods  in 
S  104.20  of  this  chapter;  and 

(iii)  As  required  in  S  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food;  the  percentage  (or 
fraction)  that  the  nutrient  was  increased 
relative  to  the  RDI  or  DRV;  and 
quantitative  information  comparing  the 
level  of  the  nutrient  in  the  product  per 
labeled  serving  size,  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.. 
"Contains  10%  more  of  the  daily  value 
for  fiber  than  white  bread.  Fiber  content 
of  white  bread  is  1  g  per  serving;  (this 
product)  3.5  g  per  serving.") 

(2)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  complex  carbohydrates  in  a 
food,  including  meal-type  products  as 
defined  in  §  101.13(1),  provided  that  the 
food  contains  at  least  4  percent  more  of 
the  DRV  for  carbohydrates  than  the 
reference  food,  and  the  difference 
between  the  two  foods  is  only  complex 
carbohydrates  as  defined  in 

§  101.9(c){6)(i).  The  identity  of  the 
reference  food  and  quantitative 
information  comparing  the  level  of 
complex  carbohydrates  with  that  of  the 
reference  food  that  it  replaces  shall  be 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim. 

(3)  A  comparative  claim  using  the 
term  "more"  may  be  used  to  describe 
the  level  of  unsaturated  fat  in  a  food 
including  meal-type  products  as  defined 
in  §  101.13(1)  provided  that  the  food 


contains  at  least  4  percent  more  of  the 
DRV  for  unsaturated  fat  than  the 
reference  food,  the  level  of  total  fat  is 
not  increased,  and  the  level  of  trans 
fatty  acids  does  not  exceed  1  percent  of 
the  total  fat.  The  identity  of  the 
reference  food  and  quantitative 
information  comparing  the  level  of 
unsaturated  fat  with  that  of  the 
reference  food  that  it  replaces  shall  be 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim. 

§  101.56    Nutrient  content  claims  for 
"UgW  or  "lite." 

(a)  General  requirements.  A  claim 
using  the  term  "light"  or  "lite"  to 
describe  a  food  may  only  be  made  on 
the  label  and  in  labeling  of  the  food  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13;  and 

(3)  The  food  is  labeled  in  accordance 
with  5  101.9  or.  where  applicable. 

S  101.36. 

(b)  The  terms  "light"  or  "lite"  may  be 
used  on  the  label  and  in  the  labeling 
without  further  qualification  to  describe 
a  food,  except  meal-type  products  as 
defined  in  §  101.13(1).  provided  that: 

(1)  The  food  has  at  least  a  Vb  (33 '/a 
percent)  reduction  in  the  number  of 
calories  compared  to  a  reference  food  as 
specified  in  §  101.13(j)(l)(i)  with  a 
minimum  reduction  of  more  than  40 
calories  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size; 

(2)  If  the  food  derives  50  percent  or 
more  of  its  calories  from  fat,  its  fat 
content  is  reduced  by  50  percent  or  more 
compared  to  the  reference  food  that  it 
resembles  or  for  which  it  substitutes  as 
specified  in  §  101.13(j)(l)(i)  with  a 
minimum  reduction  of  more  than  3 
grams  (g)  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size;  and 

(3)  As  required  in  §  101.13(i)(2)  for 
relative  claims,  the  identity  of  the 
reference  food;  the  percent  (or  fraction) 
that  the  calories,  and.  if  appropriate,  the 
fat,  were  reduced;  and  quantitative 
information  comparing  the  level  of 
calories  and,  if  appropriate,  fat  content, 
in  the  product  per  labeled  serving  size, 
with  that  of  the  reference  food  that  it 
replaces  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim,  (e.g..  "Va  fewer  calories  and  50% 
less  fat  than  our  regular  cheese  cake:  lite 
cheese  cake — 200  calories,  4  grams  fat; 
regular  cheese  cake — 300  calories.  8 
grams  fat  per  serving"). 

(c)  A  product,  other  than  a  salt 
substitute,  that  is  low.  reduced  or 


otherwise  altered  in  sodium  content 
cannot  use  the  term  "light"  solely 
because  of  this  alteration  but  rather 
shall  use,  as  appropriate,  the  term 
"reduced  sodium"  or  "low  sodium." 

(d)  The  term  "light"  or  "lite"  may  be 
used  to  describe  a  salt  substitute  if  the 
sodium  content  of  the  product  has  been 
reduced  by  at  least  50  percent  compared 
to  ordinary  table  salt. 

(e)  The  term  "light"  or  "lite"  may  not 
be  used  to  refer  to  a  food  that  is  not 
reduced  in  calories  by  Va  and.  if 
applicable,  in  fat  by  50  percent,  unless: 

(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  food  such 
as  texture  or  color  and  the  qualifying 
information  (e.g.,  "light  in  color"  or 
"light  in  texture")  so  stated  cleariy 
conveys  the  nature  of  the  product;  and 

(2)  The  qualifying  information  is  in  the 
same  type  size,  style,  color,  and 
prominence  as  the  word  "light"  and  in 
immediate  proximity  thereto. 

(f)  If  a  manufacturer  can  demonstrate 
that  the  word  "light"  has  been 
associated,  through  common  use.  with  a 
particular  food  (e.g.,  light  brown  sugar, 
light  com  syrup,  or  light  molasses)  to  the 
point  where  it  has  become  part  of  the 
statement  of  identity,  such  use  of  the 
term  "light"  shall  not  be  considered  a 
nutrient  content  claim  subject  to  the 
requirements  in  this  part. 

§  1 0 1 .60    Nutrient  content  claims  for  ttie 
calorie  content  of  foods. 

(a)  General  requirements.  A  claim 
about  the  calorie  content  of  a  food  may 
only  be  made  on  the  label  and  in  the 
labeling  of  the  food  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13;  and 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 

§  101.9  or,  where  applicable.  §  101.36. 

(b)  "Calorie  content  claims. "  (1)  The 
terms  "calorie  free,"  "free  of  calories." 
"no  calories."  "zero  calories."  "trivial 
source  of  calories."  "negligible  source  of 
calories."  or  "dietarily  insignificant 
source  of  calories"  may  be  used  on  the 
label  and  in  the  labeling  of  a  food 
provided  that: 

(i)  The  food  contains  less  than  5 
calories  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size;  and 

(ii)  As  required  in  §  101.13(e)(2),  if  the 
food  meets  this  condition  without  the 
benefit  of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
the  caloric  content,  it  is  labeled  to 
disclose  that  calories  are  not  usually 
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otherwise  altered  in  sodium  content 
cannot  use  the  term  "light"  solely 
because  of  this  alteration  but  rather 
shall  use,  as  appropriate,  the  term 
"reduced  sodium"  or  "low  sodium." 

(d)  The  term  "light"  or  "lite"  may  be 
used  to  describe  a  salt  substitute  if  the 
sodium  content  of  the  product  has  been 
reduced  by  at  least  50  percent  compared 
to  ordinary  table  salt. 

(e)  The  term  "light"  or  "lite"  may  not 
be  used  to  refer  to  a  food  that  is  not 
reduced  in  calories  by  Vs  and,  if 
applicable,  in  fat  by  50  percent,  unless: 

(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  food  such 
as  texture  or  color  and  the  qualifying 
information  (e.g.,  "light  in  color"  or 
"light  in  texture")  so  stated  clearly 
conveys  the  nature  of  the  product;  and 

(2)  The  qualifying  information  is  in  the 
same  type  size,  style,  color,  and 
prominence  as  the  word  "light"  and  in 
immediate  proximity  thereto. 

(f)  If  a  manufacturer  can  demonstrate 
that  the  word  "light"  has  been 
associated,  through  common  use,  with  a 
particular  food  (e.g.,  light  brown  sugar, 
light  com  syrup,  or  light  molasses)  to  the 
point  where  it  has  become  part  of  the 
statement  of  identity,  such  use  of  the 
term  "light"  shall  not  be  considered  a 
nutrient  content  claim  subject  to  the 
requirements  in  this  part. 

§  101.60    Nutrient  content  claims  for  the 
calorie  content  of  foods. 

(a)  General  requirements.  A  claim 
about  the  calorie  content  of  a  food  may 
only  be  made  on  the  label  and  in  the 
labeling  of  the  food  if: 

(1)  The  claim  uses  one  of  the  terms 
defmed  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13;  and 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§  101.9  or,  where  applicable,  §  101.36. 

(b)  "Calorie  content  claims. "  (1)  The 
terms  "calorie  free,"  "free  of  calories," 
"no  calories,"  "zero  calories,"  "trivial 
source  of  calories,"  "negligible  source  of 
calories,"  or  "dietarily  insignificant 
source  of  calories"  may  be  used  on  the 
label  and  in  the  labeling  of  a  food 
provided  that: 

(i)  The  food  contains  less  than  5 
calories  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size;  and 

(ii)  As  required  in  §  101.13(e)(2),  if  the 
food  meets  this  condition  without  the 
benefit  of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
the  caloric  content,  it  is  labeled  to 
disclose  that  calories  are  not  usually 


present  in  the  food  (e.g.,  "soda  water,  a 
calorie  free  food"). 

(2)  The  terms  "low  calorie,"  "few 
calories,"  "contains  a  small  amount  of 
calories,"  or  "low  source  of  calories" 
"low  in  calories"  may  be  used  on  the 
label  and  in  labeling  of  foods  except 
meal-type  products  as  defmed  in 

S  101.13(1)  provided  that: 

(i)  The  food  does  not  provide  more 
than  40  calories  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and,  except  for  sugar 
substitute,  per  100  grams  (g);  and 

(ii)  If  a  food  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation  or 
reformulation  to  vary  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches  (e.g.,  "celery,  a  low  calorie 
food"). 

(3)  The  terms  listed  in  paragraph  (b)(2) 
of  this  section  may  be  used  on  the  label 
or  in  labeling  of  meal-type  products  as 
defined  in  §  101.13(1)  provided  that: 

(i)  The  product  contains  105  calories 
or  less  per  100  g;  and 

(ii)  If  the  product  meets  this  condition 
v/ithout  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  calorie 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  it 
attaches. 

(4)  The  terms  "reduced  calorie." 
"reduced  in  calories"  or  "calorie 
reduced"  may  be  used  to  describe  a 
food,  except  mealtype  products  as 
defined  in  §  101.13(1).  provided  that: 

(i)  The  food  has  been  specifically 
processed,  altered,  formulated,  or 
reformulated,  to  reduce  its  calorie 
content  by  33  Vs  percent  or  more  with  a 
minimum  reduction  of  more  than  40 
calories  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  from  the  reference  food  that 
it  resembles  and  for  which  it  substitutes 
as  defined  in  §  101.13(i)(l)(i)  and 
{j)(l)(ii);  and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food,  the  percent  (or  fraction) 
that  the  calories  have  been  reduced,  and 
quantitative  information  comparing  the 
level  of  the  nutrient  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g., 
Reduced  calorie  cupcakes  "33 '73%  fewer 
calories  than  regular  cupcakes.  Calorie 
content  has  been  reduced  from  150  to 
100  calories  per  serving"). 

(5)  A  comparative  claim  using  the 
term  "fewer"  may  be  used  on  the  label 


or  in  labeling  of  a  food,  including  meal 
type  products  as  defined  in  §  101.13(1), 
provided  that: 

(i)  The  food  contains  at  least  25 
percent  fewer  calories,  with  a  minimum 
reduction  of  more  than  40  calories  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  than  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  101.13(j)(l)(i).  (j)(l)(ii),  and  (j)(l)(iii); 
and 

I     (ii)  As  required  in  S  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food,  the  percent  (or  fraction) 
that  the  calories  have  been  reduced,  and 
quantitative  information  comparing  the 
level  of  the  calories  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  "This 
cheese  cake  contains  25  percent  fewer 
calories  than  our  regular  cheese  cake. 
Calorie  content  has  been  lowered  from 
200  to  150  calories  per  serving"). 

(c)  Sugars  content  claims — (1)  Use  of 
terms  such  as  "sugars  free, "  "no 
sugars, "  or  "zero  sugars. "  Consumers 
may  reasonably  be  expected  to  regard 
terms  that  represent  that  the  food 
contains  no  sugars  or  sweeteners  e.g., 
"sugar  free,"  or  "no  sugars,"  as 
indicating  that  a  product  which  is  low  in 
calories  or  significantly  reduced  in 
calories.  Consequently,  except  as 
provided  in  paragraph  (c)(2)  of  this     ,- 
section,  a  food  may  not  be  labeled  with 
such  terms  unless: 

(i)  The  food  contains  less  than  0.5  g  of 
sugars,  as  defined  in  §  101.g(c)(6](ii)(A), 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size; 

(ii)  The  food  contains  no  added 
ingredients  that  are  sugars;  and 

(iii)(A)  it  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a 
comparative  claim  of  special  dietary 
usefulness  labeled  in  compliance  with 
paragraphs  (b)(2),  (b)(3).  or  (b)(4)  of  this 
section;  or 

(B)  Such  term  is  immediately 
accompanied,  each  time  it  is  used,  by 
either  the  statement  "not  a  reduced 
calorie  food,"  "not  a  low  calorie  food," 
or  "not  for  weight  control." 

(2)  The  terms  "no  added  sugars," 

"without  added  sugars,"  or  "no  sugars 

j  added"  may  be  used  only  if: 

'      (i)  No  amount  of  sugars  as  defined  in 

S  101.9(c)(6)(ii)(A)  is  added  during    ' 

processing  or  packaging; 

(ii)  The  product  does  not  contain 
ingredients  containing  added  sugars 
'  such  as  jam,  jelly,  and  concentrated  fruit 
juice; 

(iii)  The  sugars  content  has  not  been 
increased  above  the  amount  naturally 


present  in  the  ingredients  by  some 
means  such  as  the  use  of  enzymes: 

(iv)  The  food  that  it  resembles  and  for 
which  it  substitutes  normally  contains 
added  sugars;  and 

(v)  The  product  bears  a  statement 
indicating  that  the  food  is  not  low 
calorie  or  calorie  reduced  (unless  the 
food  meets  the  requirements  for  a  low  or 
reduced  calorie  food)  and  directing 
consumers'  attention  to  the  nutrition 
panel  for  further  information  on  sugars 
and  calorie  content. 

(3)  Paragraph  (c)(1)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  food  is  unsweetened  or  contains 
no  added  sweeteners  in  the  case  of  a 
food  that  contains  apparent  substantial 
inherent  sugar  content,  e.g.,  juices. 

(4)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  food,  including  meal  type 
products  as  defined  in  {  101.13(1). 
provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  sugars  per  reference 
amount  customarily  consumed  and  per 
labeled  ser\'ing  size  than  the  reference 
food  that  it  resembles  and  for  which  it 
substitutes  as  defined  in  $  101.13(j)(l](i), 
(j)(l)(ii),  and  (j)(l)(iii);  and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food,  the  percent  (or  fraction) 
that  the  sugars  have  been  reduced,  and 
quantitative  information  comparing  the 
level  of  the  sugars  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  "These 
com  flakes  contains  25  percent  less 
sugars  than  our  sugar  coated  com 
flakes.  Sugars  content  has  been  lowered 
from  8  g  to  6  g  per  serving"). 

§  101.61    Nutrient  content  claims  for  ttie 
sodium  content  of  foods. 

(a)  General  requirements.  A  claim 
about  the  level  of  sodium  in  a  food  may 
only  be  made  on  the  label  and  in  the 
labeling  of  the  food  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13:  and 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 

§  101.9  or,  where  applicable,  §  101.36. 

(b)  "Sodium  content  claims. "  (1)  The 
terms  "sodium  free,"  "free  of  sodium," 
"no  sodium,"  "zero  sodium."  "trivial 
source  of  sodium."  "negligible  source  of 
sodium."  or  "dietary  insignificant  source 
of  sodium"  may  be  used  on  the  label 
and  in  labeling  of  a  food  provided  that: 
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(i)  The  food  contains  less  than  5 
milligrams  (mg)  of  sodium  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size:  and 

(ii)  The  food  does  not  contain  any 
added  sodium  (sodium  chloride]  or  other 
ingredient  that  contains  sodium;  and 

(iii)  As  required  in  S  101.13(e)(2)  if  the 
food  meets  these  conditions  without  the 
benefit  of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
the  sodium  content  it  is  labeled  to 
disclose  that  sodium  is  not  usually 
present  in  the  food  (e.g..  "leaf  lettuce,  a 
sodium  free  food"). 

(2)  The  terms  "very  low  sodium."  or 
"very  low  in  sodium,"  may  be  used  on 
the  label  and  in  labeling  of  foods,  except 
mealtype  products  as  defined  in 

§  101.13(1)  provided  that: 

(i)  The  food  contains  35  mg  or  less 
sodium  per  reference  amount 
customarily  consumed  per  labeled 
serving  size,  and  per  100  grams  [g]  of 
food;  and 

(ii)  If  the  food  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  vary  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches  (e.g.,  "potatoes,  a  very  low 
sodium  food."). 

(3)  The  term  "very  low  sodium,"  or 
"very  low  in  sodium,"  may  be  used  on 
the  label  and  in  labeling  of  meal-t^-pe 
products  as  defined  in  $  101.13(1) 
provided  that: 

(i)  The  product  contains  35  mg  or  less 
of  sodium  per  100  g  of  product;  and 

(ii)  If  the  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(4)  The  terms  "low  sodium,"  or  "low 
in  sodium,"  "little  sodium."  "contains  a 
small  amount  of  sodium,"  or  "low 
source  of  sodium"  may  be  used  on  the 
label  and  in  the  labeling  of  foods,  except 
meal-type  products  as  defined  in 

S  101.13(1),  provided  that: 

(i)  The  food  contains  140  mg  or  less 
sodium  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  g:  and 

(ii)  If  the  food  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  vary  the  sodium 
content  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches  (e.g.,  "fresh  spinach,  a  low 
sodium  food"). 


(5)  The  tenns  listed  in  paragraph  (b)(4) 
of  this  section  may  be  used  on  the  label 
and  in  labeling  of  meal-type  products  as 
defined  in  S  101.13(1)  provided  that: 

(i)  The  product  contains  140  mg  or  less 
sodium  per  100  g  of  product  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(6)  The  term  "reduced  sodium." 
"reduced  in  sodium,"  or  "sodium 
reduced"  may  be  used  on  the  label  and 
in  labeling,  except  meal-type  products 
as  defined  in  S  101.13(1)  provided  that 

(i)  The  food  has  been  specifically 
processed,  altered,  formulated,  or 
reformulated  to  reduce  its  sodium 
content  by  50  percent  or  more  with  a 
minimum  reduction  of  more  than  140  mg 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size 
from  the  reference  food  that  it  resembles 
and  for  which  it  substitutes  as  defined  in 
S  I01.13(j)(l)(i)  and  (j)(l)(ii);  and 

(ii)  As  required  for  S  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food;  the  percent  (or  fraction) 
that  the  sodium  has  been  reduced;  and 
quantitative  information  comparing  the 
level  of  the  sodium  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim,  (e.g., 
"reduced  sodium — 50  percent  less 
sodium  than  regular  peanuts.  Sodium 
content  has  been  reduced  from  300  to 
150  mg  of  sodium  per  serving"). 

(7)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label 
and  in  labeling  of  a  food,  including 
meal-type  products  as  defined  in 

S  101.13(1),  provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  sodium  with  a  minimum 
reduction  of  more  than  140  mg  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  than  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
S  101.13(j)(l)(i),  (j)(l)(ii),  and  (j)(l)(iii). 
(ii)  As  required  in  (  101.13(j)(2)  for 
relative  claims,  the  identity  of  the 
reference  food;  the  percent  (or  fraction) 
that  the  sodium  has  been  decreased;  and 
clear  and  concise  quantitative 
information  comparing  the  level  of  the 
sodium  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim,  (e.g.,  "This 
tomato  soup  contains  25%  less  sodium 
than  our  regular  tomato  soup.  Sodium 


content  has  been  lowered  from  500  to 
375  mg  per  serving.") 

(c)  The  term  "salt"  is  not  synonymous 
with  "sodium."  Salt  refers  to  sodium 
chloride.  However,  references  to  salt 
content  such  as  "unsalted,"  "no  salt  "no 
salt  added"  are  potentially  misleading. 

(1)  The  term  "salt  free"  may  be  used 
on  the  label  or  in  labeling  of  foods  only 
if  the  food  is  "sodium  free"  as  defined  in 
paragraph  (b)(1)  of  this  section. 

(2)  The  terms  "unsalted,"  "without 
added  salt,"  and  "no  salt  added"  may  be 
used  on  the  label  or  in  labeling  of  foods 
only  if: 

(i)  No  salt  is  added  during  processing: 
(ii)  The  food  that  it  resembles  and  for 
which  it  substitutes  is  normally 
processed  with  salt  and 

(iii)  If  the  food  is  not  sodium  free,  such 
claims  are  immediately  accompanied 
each  time  they  are  used  by  the 
statement  "Not  a  sodium  free  food"  or 
"Not  for  control  of  sodium  in  the  diet" 

$101.69    Petitions  tor  nutrient  content 
claims. 

(a)  This  section  pertains  to  petitions 
for  claims,  expressed  or  implied,  that: 

(1)  Characterize  the  level  of  any 
nutrient  which  is  of  the  type  required  to 
be  in  the  label  or  labeling  of  food  by 
section  403(q)(l)  or  (q)(2)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act): 
and 

(2)  That  are  not  excepted  under 
section  403(r)(5)(A)  through  (C)  of  the 
act  from  the  requirements  for  such 
claims  in  section  403(r)(2). 

(b)  Petitions  included  in  this  section 
are: 

(1)  Petitions  for  a  new  (heretofore 
unauthorized)  nutrient  content  claim; 

(2)  Petitions  for  a  s>'nonymous  term 
(i.e.,  one  that  is  consistent  with  a  term 
defined  by  regulation)  for  characterizing 
the  level  of  a  nutrient  and 

(3)  Petitions  for  the  use  of  an  implied 
claim  in  a  brand  name. 

(c)  Petitions  to  be  filed  under  the 
provisions  of  section  403(r)(4)  of  the  act 
shall  be  submitted  in  quadruplicate.  If 
any  part  of  the  material  submitted  is  in  a 
foreign  language,  it  shall  be 
accompanied  by  an  accurate  and 
complete  English  translation.  The 
petition  shall  state  the  petitioner's  post 
office  address  to  which  published 
notices  as  required  by  section  403  of  the 
act  may  be  sent. 

(d)  Pertinent  information  may  be 
incorporated  in,  and  will  be  considered 
as  part  of,  a  petition  on  the  basis  of 
specific  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
the  Food  and  Drug  Administration. 
However,  any  reference  to  unpublished 
information  furnished  by  a  person  other 
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content  has  been  lowered  from  500  to 
375  mg  per  serving.") 

(c)  The  term  "salt"  is  not  synonymous 
with  "sodium."  Salt  refers  to  sodium 
chloride.  However,  references  to  salt 
content  such  as  "imsalted,"  "no  salt  "no 
salt  added"  are  potentially  misleading. 

(1)  The  term  "salt  free"  may  be  used 
on  the  label  or  in  labeling  of  foods  only 
if  the  food  is  "sodium  free"  as  deDned  in 
paragraph  (b](l]  of  this  section. 

(2)  The  terms  "unsalted."  "without 
added  salt,"  and  "no  salt  added"  may  be 
used  on  the  label  or  in  labeling  of  foods 
only  if: 

(i)  No  salt  is  added  during  processing; 

(ii)  The  food  that  it  resembles  and  for 
which  it  substitutes  is  normally 
processed  with  salt;  and 

(iii)  If  the  food  is  not  sodium  free,  such 
claims  are  immediately  accompanied 
each  time  they  are  used  by  the 
statement.  "Not  a  sodium  free  food"  or 
"Not  for  control  of  sodium  in  the  diet" 

S  101.69    Petition*  for  nutrient  content 
claims. 

(a)  This  section  pertains  to  petitions 
for  claims,  expressed  or  implied,  that: 

(1)  Characterize  the  level  of  any 
nutrient  which  is  of  the  type  required  to 
be  in  the  label  or  labeling  of  food  by 
section  403(q](l)  or  (q)(2)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act): 
and 

(2)  That  are  not  excepted  under 
section  403(r)(5)(A)  through  (C)  of  the 
act  from  the  requirements  for  such 
claims  in  section  403(r)(2). 

(b)  Petitions  included  in  this  section 
are: 

(1)  Petitions  for  a  new  (heretofore 
unauthorized)  nutrient  content  claim; 

(2)  Petitions  for  a  synonymous  term 
(i.e.,  one  that  is  consistent  with  a  term 
defmed  by  regulation)  for  characterizing 
the  level  of  a  nutrient;  and 

(3)  Petitions  for  the  use  of  an  implied 
claim  in  a  brand  name. 

(c)  Petitions  to  be  filed  under  the 
provisions  of  section  403(r)(4)  of  the  act 
shall  be  submitted  in  quadruplicate.  If 
any  part  of  the  material  submitted  is  in  a 
foreign  language,  it  shall  be 
accompanied  by  an  accurate  and 
complete  English  translation.  The 
petition  shall  state  the  petitioner's  post 
office  address  to  which  pubUshed 
notices  as  required  by  section  403  of  the 
act  may  be  sent. 

(d)  Pertinent  information  may  be 
incorporated  in,  and  will  be  considered 
as  part  of.  a  petition  on  the  basis  of 
specific  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
the  Food  and  Drug  Administration. 
However,  any  reference  to  unpublished 
information  furnished  by  a  person  other 
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than  the  applicant  will  not  be 
considered  unless  use  of  such 
information  is  authorized  (with  (he 
understanding  that  such  information 
may  in  whole  or  part  be  subject  to 
release  to  the  public]  in  a  written 
statement  signed  by  the  person  who 
submitted  it.  Any  reference  to  published 
information  should  be  accompanied  by 
reprints  or  photostatic  copies  of  such 
references. 

(e)  If  nonclinical  laboratory  studies 
are  included  in  a  petition  submitted 
under  section  403(r](4)  of  the  act.  the 
petition  shall  include,  with  respect  to 
each  nonclinical  study  contained  in  the 
petition,  either  a  statement  that  the 
study  has  been,  or  will  be.  conducted  in 
compliance  with  the  good  laboratory 
practice  regulations  as  set  forth  in  Part 
58  of  this  chapter  or.  if  any  such  study 
was  not  conducted  in  compliance  with 
such  regulations,  a  brief  statement  of  the 
reason  for  the  noncompliance. 

(f)  If  clinical  investigations  are 
included  in  a  petition  submitted  under 
section  403(r)(4)  of  the  act.  the  petition 
shall  include  a  statement  regarding  each 
such  clinical  investigation  relied  upon  in 
the  petition  that  the  study  either  was 
conducted  in  compliance  with  the 
requirements  for  institutional  review  set 
forth  in  part  56  of  this  chapter  or  was 
not  subject  to  such  requirements  in 
accordance  with  §  56.104  or  S  56.105, 
and  that  it  was  conducted  in  compliance 
with  the  requirements  for  informed 
consent  set  forth  in  part  50  of  this 
chapter. 

(g)  The  availability  for  public 
disclosure  of  petitions  submitted  to  the 
agency  under  this  section  will  be 
governed  by  the  rules  specified  in  I 
§  10.20(j)  of  this  chapter.  I 

(h)  All  petitions  submitted  under  this 
section  shall  include  either  a  claim  for  a 
categorical  exclusion  under  §  25.24  of 
this  chapter  or  an  environmental 
assessment  under  §  25.31. 

(i)  The  data  specified  under  the 
several  lettered  headings  should  be 
submitted  on  separate  sheets  or  sets  of 
sheets,  suitably  identified.  If  such  data 
have  already  been  submitted  with  an 
earlier  application  from  the  petitioner, 
the  present  petition  may  incorporate  it 
by  specific  reference  to  the  earlier 
petition. 

(j)  The  petition  must  be  signed  by  the 
petitioner  or  by  his  attorney  or  agent,  or 
(if  a  corporation)  by  an  authorized 
official. 

(k)  The  petition  shall  include  a 
statement  signed  by  the  person 
responsible  for  the  petition,  that  to  the 
best  of  his  knowledge,  it  is  a 
representative  and  balanced  submission 
that  includes  unfavorable  information, 
as  well  as  favorable  information,  known 


to  him  pertinent  to  the  evaluation  of  the 
petition. 

(I)  AH  applicable  provisions  of  Part 
10— Administrative  Practices  and 
Procedures,  may  be  used  by  the 
Commissioner  of  Food  and  Drugs,  the 
petitioner  or  any  outside  party  with 
respect  to  any  agency  action  on  the 
petition. 

(m)(l)  Petitions  for  a  new  nutrient 
content  claim  shall  include  the  following 
data  and  be  submitted  in  the  following 
form. 

(Date) 

Name  of  petitioner 

Post  office  address 

Subject  of  the  petition    

Regulations  and  Industry  Activities  Branch 

[HFF-312), 

Food  and  Drug  Administration. 

Department  of  Health  and  Human  Services. 

Washington.  DC  20204. 

Dear  Sirs: 

The  undersigned, submits  this 

petition  under  section  403(r)(4}  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act)  with 
respect  to  (statement  of  the  claim  and  its 
proposed  use). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  descriptive 
term  and  the  nutrient  that  the  term  is 
intended  to  characterize  with  respect  to  the 
level  of  such  nutrient.  The  statement  should 
address  why  the  use  of  the  term  as  proposed 
will  not  be  misleading.  The  statement  should 
provide  examples  of  the  nutrient  content 
claim  as  it  will  be  used  on  labels  or  labeling, 
as  well  as  the  types  of  foods  on  which  the 
claim  will  be  used.  The  statement  shall 
specify  the  level  at  which  the  nutrient  must 
be  present  or  what  other  conditions 
concerning  the  food  must  be  met  for  the  use 
of  the  term  in  labels  or  labeling  to  he 
appropriate,  as  well  as  any  factors  that 
would  make  the  use  of  the  term 
inappropriate. 

B.  A  detailed  explanation,  supported  by 
any  necessary  data,  of  why  use  of  the  food 
component  characterized  by  the  claim  is  of 
importance  in  human  nutrition  by  virtue  of  its 
presence  or  absence  at  the  levels  that  such 
claim  would  describe.  This  explanation  shall 
also  state  what  nutritional  benefit  to  the 
public  will  derive  from  use  of  the  claim  as 
proposed,  and  why  such  benefit  is  not 
available  through  the  use  of  existing  terms 
defined  by  regulation  under  section 
403(r)(2)(A)(i)  of  the  act.  if  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  analysis  should  specifically 
address  nutritional  needs  of  such  group,  and 
should  include  scientific  data  sufficient  for 
such  purpose.  The  petition  shall  include  data 
and  information,  e.g.,  surveys  to  the  extent 
necessary,  to  demonstrate  that  consumers 
can  be  expected  to  understand  the  meaning 
of  the  term  under  the  proposed  conditions  of 
use. 

C.  Analytical  data  that  shows  the  amount 
of  the  nutrient  that  is  the  subject  of  the  claim 
and  that  is  present  in  the  types  of  foods  for 
which  the  claim  is  intended.  The  assays 


should  be  performed  on  representative 
samples  using  the  Association  of  Official 
Analytical  Chemists  (AOAC)  methods  where 
available.  If  no  AOAC  method  is  availuble. 
the  petitioner  shall  submit  the  assay  method 
used,  and  data  establishing  the  validity  of  the 
method  for  assaying  the  nutrient  in  the 
particular  food.  The  validation  data  should 
include  a  statistical  analysis  of  the  analytical 
and  product  variability. 

D.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption  and  of  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 
shall  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet.  If  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  above  analysis  shall 
specifically  address  the  dietary  practices  of 
such  group  and  shall  include  data  sufficient 
to  demonstrate  that  the  dietary  analysis  is 
representative  of  such  group. 

Yours  very  truly. 

Petitioner  

By  ■ 

(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition,  the  petitioner  will  be  notified 
by  letter  of  the  date  on  which  the 
petition  was  received  by  the  agency. 
Such  notice  will  inform  the  petitioner: 

(i)  That  the  petition  is  undergoing 
agency  review  (in  which  case  a  docket 
number  will  be  assigned  to  the  petition), 
and  the  petitioner  will  subsequently  be 
notified  of  the  agency's  decision  to  file 
or  deny  the  petition;  or 

(ii)  That  the  petition  is  incomplete, 
e.g..  it  lacks  any  of  the  data  required  by 
this  part,  it  presents  such  data  in  a 
manner  that  is  not  readily  understood, 
or  it  has  not  been  submitted  in 
quadruplicate,  in  which  case  the  petition 
will  be  denied,  and  the  petitioner  will  be 
notified  as  to  what  respect  the  petition 
is  incomplete. 

(3)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  the  Commissioner 
of  Food  and  Drugs  will  notify  the 
petitioner  by  letter  that  the  petition  has 
either  been  filed  or  denied.  If  denied,  the 
notification  shall  state  the  reasons 
therefor.  If  filed,  the  date  of  the 
notification  letter  becomes  the  date  of 
filing  for  the  purposes  of  section 
403(r)(4)(A)(i)  of  the  act.  A  petition  that 
has  been  denied  shall  not  be  made 
available  to  the  public.  A  filed  petition 
shall  be  available  to  the  public  as 
provided  under  paragraph  (e)  of  this 
section. 

(4)  Within  90  days  of  the  date  of  filing 
the  Commissioner  of  Food  and  Drugs 
will  by  letter  of  notification  to  the 
petitioner: 

(i)  Deny  the  petition;  or 
(ii)  Inform  the  petitioner  that  a 
proposed  regulation  to  provide  for  the 
requested  use  of  the  new  term  will  be 
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published  in  the  Federal  Register,  llie 
Commissioner  of  Food  and  Drugs  will 
publish  the  proposal  to  amend  the 
regulations  to  provide  for  the  requested 
use  of  the  nutrient  content  claim  in  the 
Federal  Register  within  90  days  of  the 
date  of  Tiling.  The  proposal  will  also 
announce  the  availability  of  the  petition 
for  public  disclosure. 

(n](l)  Petitions  for  a  synonymous  term 
shall  include  the  following  data  and  be 
submitted  in  the  following  form. 


(Date) 

Name  of  petitioner 

Post  office  address 

Subject  of  the  petition    

Regulations  emd  Industry  Activities  Branch 

(HFF-312). 

Food  and  Drug  Administration. 

Department  of  Health  and  Human  Services, 

Washington.  DC  20204. 

Dear  Sirs: 

The  undersigned. submits  this 

petition  under  section  403(r)(4)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act)  with 
respect  to  (statement  of  the  synonymous  term 
and  its  proposed  use  in  a  nutrient  content 
claim  that  is  consistent  with  an  existing  term 
that  has  been  defined  under  section  403(r)(2) 
of  the  act). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  synonymous 
descriptive  term,  the  existing  term  defined  by 
a  regulation  under  section  403(r)(2)(A)(i)  of 
the  act  with  which  the  synonymous  term  is 
claimed  to  be  consistent  The  statement 
should  address  why  the  use  of  the 
synonymous  term  as  proposed  will  not  be 
misleading.  The  statement  should  provide 
examples  of  the  nutrient  content  claim  as  it 
will  be  used  on  labels  or  labeling,  as  well  as 
the  types  of  foods  on  which  the  claim  will  be 
used.  The  statement  shall  specify  whether 
any  limitations  not  applicable  to  the  use  of 
the  defined  term  are  intended  to  apply  to  the 
use  of  the  synonymous  term. 

B.  A  detailed  explanation,  supported  by 
any  necessary  data,  of  why  use  of  the 
proposed  term  is  requested,  including  an 
explanation  of  whether  the  existing  defined 
term  is  indequate  for  the  purpose  of 
effectively  characterizing  the  level  of  a 
nutrient.  This  item  shall  also  state  what 
nutritional  benefit  to  the  public  will  derive 
from  use  of  the  claim  as  proposed,  and  why 
such  benefit  is  not  available  through  the  use 
of  existing  term  defined  by  regulation.  If  the 
claim  is  intended  for  a  specific  group  within 
the  population,  the  analysis  should 
specifically  address  nutritional  needs  of  such 
group,  and  should  include  scientific  data 
sufficient  for  such  purpose.  This  item  shall 
include  data  and  information,  e.g..  surveys,  to 
the  extent  necessary  to  demonstrate  that 
consumers  can  t>e  expected  to  understand  the 
meaning  of  the  term  under  the  proposed 
conditions  of  use. 

C  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  claim  on 
food  consumption  and  of  any  corresponding 
changes  in  nutrient  intake.  The  latter  item 


shall  specifically  address  the  intake  of 
nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet  If  the  claim  is 
intended  for  a  specific  group  within  the 
population,  the  above  analysis  shall 
specifically  address  the  dietary  practices  of 
such  group  and  shall  include  data  sufficient 
to  demonstrate  that  the  dietary  analysis  is 
representative  of  such  group. 

Yours  very  truly. 

Petitioner  

By 


(Indicate  authority) 

(2)  Within  15  days  of  receipt  of  the 
petition  the  petitioner  will  be  notified  by 
letter  of  the  date  on  which  the  petition 
was  received.  Such  notice  will  inform 
the  petitioner: 

(i)  that  the  petition  is  undergoing 
agency  review  {in  which  case  a  docket 
number  will  be  assigned  to  the  petition) 
and  the  petitioner  will  subsequently  be 
notified  of  the  agency's  decision  to  grant 
the  petitioner  permission  to  use  the 
proposed  term  or  to  deny  the  petition:  or 

(ii)  that  the  petition  is  incomplete,  e.g., 
it  lacks  any  of  the  data  required  by  this 
part,  it  presents  such  data  in  a  manner 
that  is  not  readily  understood,  or  it  has 
not  been  submitted  in  quadruplicate,  in 
which  case  the  petition  will  be  denied, 
and  the  petitioner  will  be  notified  as  to 
what  respect  the  petition  is  incomplete. 

(3)  Within  90  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e..  that  has  not  been  found 
to  be  incomplete  and  consequently 
denied,  the  Commissioner  of  Food  and 
Drugs  will  notify  the  petitioner  by  letter 
of  the  agency's  decision  to  grant  the 
petitioner  permission  to  use  the 
proposed  term,  with  any  conditions  or 
limitations  on  such  use  specified,  or  to 
deny  the  petition,  in  which  case  the 
letter  shall  state  the  reasons  therefor. 
Failure  of  the  petition  to  fully  address 
the  requirements  of  this  section  shall  be 
grounds  for  denial  of  the  petition. 

(4)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Commissioner  of  Food  and  Drugs  will 
publish  a  notice  in  the  Federal  Register 
informing  the  public  of  his  decision.  If 
the  petition  is  granted  the  Food  and 
Drug  Administration  will  list,  the 
approved  synonymous  term  in  the 
regulations  listing  terms  permitted  for 
use  in  nutrient  content  claims. 

(o)(l)  Petitions  for  the  use  of  an 
implied  nutrient  content  claim  in  a 
brand  name  shall  include  the  following 
data  and  be  submitted  in  the  following 
form: 


(Date) 

Name  of  petitioner 

Post  office  address 

Subject  of  the  petition 

Regulations  and  Industry  Activities  Branch 
(HFF-312). 


Food  and  Drug  Administration. 

Department  of  Health  and  Human  Services.   ^ 

Washington,  DC  20204. 

Dear  Sirs: 

The  undersigned. submits  this 

petition  under  section  403(r)(4)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act)  with 
respect  to  (statement  of  the  implied  nutrient 
content  claim  and  its  proposed  use  in  a  brand 
name). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  pari  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  implied 
nutrient  content  claim,  the  nutrient  the  claim 
is  intended  to  characterize,  the  corresponding 
term  for  characterizing  the  level  of  such 
nutrient  as  defined  by  a  regulation  under 
section  403(r)(2)(  A)(i)  of  the  act.  and  the 
brand  name  of  which  the  implied  claim  is 
intended  to  be  a  pari.  The  statement  should 
address  why  the  use  of  the  brand-name  as 
proposed  will  not  be  misleading.  It  should 
address  in  pariicular  what  information  is 
required  to  accompany  the  claim  or  other 
ways  in  which  the  claim  meets  the 
requirements  of  sections  403(a)  and  201(n)  of 
the  act.  The  statement  should  provide 
examples  of  the  types  of  foods  on  which  the 
brand  name  will  appear.  It  shall  also  include 
data  showing  that  the  actual  level  of  the 
nutrient  in  the  food  qualifies  the  food  to  bear 
the  corresponding  term  defined  by  regulatioa 
Assay  methods  used  to  determine  the  l^vel  of 
a  nutrient  should  meet  the  requirements 
stated  under  petition  format  item  C  in 
paragraph  (k)(l)  of  this  section. 

B.  A  detailed  explanation,  supported  by 
any  necessary  data,  of  why  use  of  the 
proposed  brand  name  is  requested.  This  item 
shall  also  state  what  nutritional  benefit  to  the 
public  will  derive  from  use  of  the  brand  name 
as  proposed.  If  the  branded  product  is 
intended  for  a  specific  group  within  the 
population,  the  analysis  should  specifically 
address  nutritional  needs  of  such  group  and 
should  include  scientific  data  sufficient  for 
such  purpose. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  brand  name 
on  food  consumption  and  of  any 
corresponding  changes  in  nutrient  intake.  The 
latter  item  shall  specifically  address  the 
effect  on  the  intake  of  nutrients  that  have 
beneficial  and  negative  consequences  in  the 
total  diet.  If  the  branded  product  is  intended 
for  a  specific  group  within  the  population,  the 
analysis  should  specifically  address  the 
dietary  practices  of  such  group,  and  should 
include  data  sufficient  to  demonstrate  that 
the  dietary  analysis  is  representative  of  such 
group. 

Yours  very  truly, 

Petitioner  

By   

(2)  Within  15  days  of  receipt  of  the 
petition  the  petitioner  will  be  notified  by 
letter  of  the  date  on  which  the  petition 
was  received.  Such  notice  will  inform 
the  petitioner 

(i)  That  the  petition  is  undergoing 
agency  review  (in  which  case  a  docket 
number  will  be  assigned  to  the  petition): 
or 
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Food  and  Drug  Administration. 

Department  of  Health  and  Human  Services.    ^ 

Washington.  DC  20204. 

Dear  Sire: 

The  undersigned. submits  this 

petition  under  section  403(r)(4)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act)  with 
respect  to  (statement  of  the  implied  nutrient 
content  claim  and  its  proposed  use  in  a  brand 
name). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  A  statement  identifying  the  implied 
nutrient  content  claim,  the  nutrient  the  claim 
is  intended  to  characterize,  the  corresponding 
term  for  characterizing  the  level  of  such 
nutrient  as  deHned  by  a  regulation  under 
section  403(r)(2)(  A)(i)  of  the  act.  and  the 
brand  name  of  which  the  implied  claim  is 
intended  to  be  a  part.  The  statement  should 
address  why  the  use  of  the  brand-name  as 
proposed  will  not  be  misleading.  It  should 
address  in  particular  what  information  is 
required  to  accompany  the  claim  or  other 
ways  in  which  the  claim  meets  the 
requirements  of  sections  403(a)  and  201(n)  of 
the  act.  The  statement  should  provide 
examples  of  the  types  of  foods  on  which  the 
brand  name  will  appear.  It  shall  also  include 
data  showing  that  the  actual  level  of  the 
nutrient  in  the  food  qualifies  the  food  to  bear 
the  corresponding  term  defined  by  regulation. 
Assay  methods  used  to  determine  the  l^vel  of 
a  nutrient  should  meet  the  requirements 
stated  under  petition  format  item  C  in 
paragraph  (k)(l)  of  this  section. 

B.  A  detailed  explanation,  supported  by 
any  necessary  data,  of  why  use  of  the 
proposed  brand  naitie  is  requested.  This  item 
shall  also  state  what  nutritional  benefit  to  the 
public  will  derive  from  use  of  the  brand  name 
as  proposed.  If  the  branded  product  is 
intended  for  a  specific  group  within  the 
population,  the  analysis  should  specifically 
address  nutritional  needs  of  such  group  and 
should  include  scientific  data  sufficient  for 
such  purpose. 

C.  A  detailed  analysis  of  the  potential 
effect  of  the  use  of  the  proposed  brand  name 
on  food  consumption  and  of  any 
corresponding  changes  in  nutrient  intake.  The 
latter  item  shall  specifically  address  the 
effect  on  the  intake  of  nutrients  that  have 
beneficial  and  negative  consequences  in  the 
total  diet.  If  the  branded  product  is  intended 
for  a  specific  group  within  the  population,  the 
analysis  should  specifically  address  the 
dietary  practices  of  such  group,  and  should 
include  data  sufficient  to  demonstrate  that 
the  dietary  analysis  is  representative  of  such 
group. 

Yours  very  truly, 

Petitioner  

By   

(2)  Within  15  days  of  receipt  of  the 


Federal  Register  /  Vol,  56,  No,  229  /  Wednesday,  November  27.  1991  /  Proposed  Rules 


60477 


(2)  Withm  15  days  of  receipt  ot  the 
petition  the  petitioner  will  be  notified  by 
letter  of  the  date  on  which  the  petition 
was  received.  Such  notice  will  inform 
the  petitioner 

(i)  That  the  petition  is  undergoing 
agency  review  (in  which  case  a  docket 
number  will  be  assigned  to  the  petition): 

nr 


(ii)  That  the  petition  is  incomplete, 
e.g.,  one  that  lacks  any  of  the  data 
required  by  this  part,  one  that  states 
such  data  in  a  manner  that  is  not  readily 
understood,  or  it  has  not  been  submitted 
in  quadruplicate,  in  which  case  the 
petition  will  be  denied,  and  the 
petitioner  will  be  notified  as  to  what 
respect  the  petition  is  incomplete. 

(3)  The  Commissioner  of  Food  and 
Drugs  will  publish  a  notice  of  the 
petition  in  the  Federal  Register 
announcing  its  availability  to  the  public 
and  seeking  comment  on  the  petition. 
The  petition  shall  be  available  to  the 
public  to  the  extent  provided  under 
paragraph  (e)  of  this  section.  The  notice 
shall  allow  30  days  for  comments, 

(4)  Within  100  days  of  the  date  of 
receipt  of  the  petition  that  is  accepted 
for  review  (i.e„  that  has  not  been  found 
to  be  incomplete  and  subsequently 
returned  to  the  petitioner),  the 
Commissioner  of  Food  and  Drugs  will: 

(i)  Notify  the  petitioner  by  letter  of  the 
agency's  decision  to  grant  the  petitioner 
permission  to  use  the  proposed  brand 
name  if  such  use  is  not  misleading,  with 
any  conditions  or  limitations  on  such 
use  speciHed:  or 

(ii)  Deny  the  petition,  in  which  case 
the  letter  shall  state  the  reasons 
therefor.  Failure  of  the  petition  to  fully~ 
address  the  requirements  of  this  section 
shall  be  grounds  for  denial  of  the 
petition.  Should  the  Conunissioner  of 
Food  and  Drugs  not  notify  the  petitioner 
of  his  decision  on  the  petition  within  100 
days,  the  petition  shall  be  considered  to 
be  granted. 

(5)  As  soon  as  practicable  following 
the  granting  of  a  petition,  the 
Commissioner  of  Food  and  Drugs  will 
publish  a  notice  in  the  Federal  Register 
informing  the  public  of  such  fact. 

6.  Subpart  F  is  redesignated  as 
Subpart  G  and  new  Subpart  F  is  added 
to  read  as  follows: 

SUBPART  F— SPECIFIC 
REQUIREMENTS  FOR  CU^IMS  THAT 
ARE  NEITHER  NUTRIENT  CONTENT 
CLAIMS  OR  HEALTH  CLAIMS 

§  101.95    "Fre«ti",  "treshty ."  "fresh 
frozen",  "frozen  fresh." 

The  terms  defined  in  this  section  may 
be  used  on  the  label  or  in  labeling  of  a 
food  only  in  conformity  with  the 
provisions  of  this  section.  The 
requirements  of  the  section  pertain  to 
any  use  of  the  subject  terms  that 
expressly  or  imphcitly  refers  to  the  food 
on  labels  or  labeling,  including  use  in  a 
brand  name  and  use  as  a  sensor^' 
modifier. 

(a)  The  term  "fresh,"  which  may  be 
used  only  on  the  label  of  a  raw  food, 
means  that  the  food  has  not  been  frozen 


|(Mr  subjected  to  any  form  of  thermal 
processing  or  any  other  form  of 
preservation,  except  as  provided  in 
paragraph  (d)  of  this  section, 

(b)  The  term  "freshly "  (the 

blank  being  filled  with  an  appropriate 
verb,  e.g.,  "prepared,"  "baked," 
"roasted"),  which  may  be  used  on  the 
label  of  a  prepared  or  produced  food, 
means  that  the  food  is  recently  made  or 
prepared  and  has  not  been  frozen,  or 
subjected  to  any  form  of  thermal 
processing,  or  any  other  form  of 
preservation  (except  as  provided  in 
paragraph  (d)  of  this  section)  during  or 
subsequent  to  its  manufacture  or 
preparation,  except  a  process  inherent 
to  the  production  of  the  basic  food. 

(c)  The  terms  "fresh  frozen"  and 
"frozen  fresh,"  when  used  on  the  label 
or  in  labeling  of  a  food,  mean  that  the 
food  was  quickly  frozen  while  still  fresh 
(i.e.,  the  food  had  been  recently 
harvested  when  frozen).  "Quickly 
frozen"  means  frozen  by  a  freezing 
system  such  as  blast-freezing  (sub-zero 
Fahrenheit  temperature  with  fast 
moving  air  directed  at  the  food)  that 
ensures  the  food  is  frozen,  even  to  the 
center  of  the  food,  quickly  and  that 
virtually  no  deterioration  has  taken 
place. 

(b)  Provisions  and  restrictions.  (1)  The 
addition  of  approved  waxes  or  coatings, 
the  post-harvest  use  of  approved 
pesticides,  or  the  application  of  a  mild 
chlorine  wash  or  mild  acid  wash  on  raw 
produce,  does  not  preclude  the  food 
from  use  of  the  term  "fresh." 

(2)  A  food  meeting  the  definition  in 
paragraph  (a)  or  (b)  of  this  section  that 
is  refrigerated,  is  not  precluded  from  use 
of  "fresh"  and  "freshly  prepared,"  as 
provided  by  this  section. 

(3)  A  food  shall  not  be  considered  to 
be  recently  prepared  or  made  if  it  is 
available  for  sale  more  than  24  hours 
after  its  preparation  or  production. 

PART  105— FOODS  FOR  SPECIAL 
DIETARY  USE 

7.  The  authority  citation  for  21  CFR 
part  105  continues  to  read  as  follows: 

Authority:  Sees.  201,  401.  403,  409,  411,  701, 
706  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  343.  348,  35a  371.  376). 

6.  Section  105.66  is  revised  to  read  as 
follows: 

S  105.66    Label  statements  retating  to 
usefulness  in  reducing  or  maintaining  i>ody 
weight 

(a)  General  requirements.  Any  food 
that  purports  to  be  or  is  represented  for 
special  dietary  use  because  of 
usefulness  in  reducing  or  maintaining 
body  weight  shall  bean 


(1)  Nutrition  labeUng  in  conformity 
with  (  101.9,  or,  where  applicable. 

S  101.36  of  this  chapter,  unless  exempt 
under  that  section:  and 

(2)  A  conspicuous  statement  of  the 
basis  upon  which  the  food  claims  to  be 
of  special  dietary  usefulness. 

(b)  Nonnutritive  ingredients.  (1)  Any 
food  subject  to  paragraph  (a)  of  this 
section  that  achieves  its  special  dietary 
usefulness  by  use  of  a  Jionnutritive 
ingredient  (i.e..  one  not  utilized  in 
normal  metabolism]  shall  bear  on  its 
label  a  statement  that  it  contains  a 
nonnutritive  ingredient  and  the 
percentage  by  weight  of  the  nonnutritive 
ingredient. 

(2)  A  special  dietary  food  may  contain 
a  nonnutritive  sweetener  or  other 
ingredient  only  if  the  ingredient  is  safe 
for  use  in  the  food  under  the  applicable 
law  and  regulations  of  this  chapter.  Any 
food  that  achieves  its  special  dietary 
usefulness  in  reducing  or  maintaining 
body  weight  through  the  use  of  a 
nonnutritive  sweetener  shall  bear  on  its 
label  the  statement  required  by 
paragraph  (b)(1)  of  this  section,  but  need 
not  state  the  percentage  by  weight  of  the 
nonnutritive  sweetener.  If  a  nutritive 
sweetener(s]  as  well  as  nonnutritive 
6weetener(8)  is  added,  the  statement 
shall  indicate  the  presence  of  both  types 
of  sweetener,  e.g.,  "Sweetened  with 
nutritive  sweetenerjs)  and  nonnutritive 
8weetener(s)." 

(c)  "Low  calorie" foods.  A  food 
purporting  to  be  "low  calorie"  must 
comply  with  the  criteria  set  forth  for 
such  foods  in  5  101.60(b)(2)  and  (b)(3)  of 
this  chapter. 

(d)  "Reduced  calorie"  foods  and  other 
comparative  claims.  A  food  purporting 
to  be  "reduced  calorie"  or  otherwise 
containing  fewer  calories  than  a 
reference  food  must  comply  with  the 
criteria  set  forth  for  such  foods  in 

S  101.60(b)(4)  and  (b)(5)  of  this  chapter, 

(e)  Label  terms  suggesting  usefulness 
as  low  calorie  or  reduced  calorie  foods. 
(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  and  in 

§  101.13(o)(2)  of  this  chapter  for  soft 
drinks,  a  food,  including  a  formulated 
meal  replacement,  or  other  food  that  is 
represented  to  be  of  special  dietary  use 
as  a  whole  meal,  may  be  labeled  with 
the  terms  "diet,"  "dietetic,"  "artificially 
sweetened,"  or  "sweetened  with 
nonnutritive  sweetener"  only  if  the 
claim  is  not  false  or  misleading,  and  the 
food  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a 
comparative  claim  of  special  dietary 
usefulness  in  compliance  with  part  101 
of  this  chapter  and  this  section. 

(2)  Paragraph  (e)(1)  of  this  section 
shall  not  apply  to  any  use  of  such  terms 
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that  is  specifically  authorized  by 
regulation  governing  a  particular  food, 
or  unless  otherwise  restricted  by 
regulation,  to  any  use  of  the  term  "diet" 
that  clearly  shows  that  the  food  is 
offered  solely  for  dietary  use  other  than 
regulating  body  weight,  e.g.,  "for  low- 
sodium  diets." 

(f)  "Sugars  free",  and  "no  added 
sugars".  Criteria  for  the  use  of  the  terms 
"sugars  free"  and  "no  added  sugars"  are 
provided  for  in  §  101.60(c)  of  this 
chapter. 

Dated:  November  4. 1991. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  91-27150  Filed  11-26-91:  8:45  am) 
BttXINO  COOC  4ieO-01-M 


21  CFR  Part  101 
[Docket  No.  84N-0153]     « 
RIN  0905-AB68 

Food  Labeling:  Definitions  of  Nutrient 
Content  Claims  for  ttie  Fat,  Fatty  Acid, 
and  Ctiolesteroi  Content  of  Food 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  food  labeling  regulations  to 
define,  and  to  provide  for  the  proper  use 
of,  the  terms  "fat  free,"  "low  fat." 
"reduced  fat."  "low  in  saturated  fat." 
"reduced  saturated  fat,"  "cholesterol 
free,"  "low  cholesterol,"  and  "reduced 
cholesterol"  in  the  labeling  of  foods  and 
to  provide  for  the  use  of  other  truthful 
and  nonmisleading  statements  about  a 
food's  fat.  fatty  acid,  and  cholesterol 
content  in  food  labeling.  This  proposed 
rule  is  intended  to  permit  meaningful 
declarations  about  fat.  fatty  acid,  and 
cholesterol  content,  while  preventing 
misleading  claims  about  these  food 
components.  In  this  document,  FDA  is 
responding  to  comments  received  in 
response  to  the  tentative  final  rule  on 
cholesterol  claims  (55  FR  29456.  July  19, 
1990)  and  to  the  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  regarding  fat.  fatty  acid,  and 
cholesterol  content  claims.  In  addition, 
this  document  sets  forth  related  agency 
policies. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  be  issued  based 
upon  this  proposal  become  effective  6 
months  following  its  publication  in 
accordance  with  the  provisions  of  the 


Nutrition  Labeling  and  Education  Act  of 

1990. 

ADDRESSES:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration.  Rm. 

1-23. 12420  Parklawn  Dr.,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  L.  Wilkening,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-204). 

Food  and  Drug  Administration.  200  C  St. 

SW.,  Washington.  DC  20204,  202-245- 

1561. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Regulatory  History  of  Fat,  Fatty  Acid, 
and  Cholesterol  Labeling 

The  agency  has  had  a  long  interest  in 
the  proper  labeling  of  foods  with 
information  on  fat,  fatty  acid,  and 
cholesterol  content.  FDA's  policies  have 
reflected  contemporary  knowledge  on 
the  relationship  between  these  dietary 
components  and  chronic  disease 
conditions. 

1.  The  1959  Policy  Statement 

In  the  Federal  Register  of  December 
10, 1959  (24  FR  9990),  the  agency 
published  a  statement  of  policy 
concerning  the  status  of  food  offered  to 
the  general  public  for  the  control  or 
reduction  of  blood  cholesterol  levels  and 
for  the  prevention  and  treatment  of 
heart  and  artery  disease.  The  policy 
statement  acknowledged  the  public 
interest  in  the  effect  of  various  fatty 
foods  on  blood  cholesterol  and  the 
relationship  between  blood  cholesterol 
levels  and  diseases  of  the  heart  and 
arteries.  However,  the  statement  noted 
that  the  role  of  dietary  cholesterol  in 
heart  and  artery  diseases  had  not  been 
established.  Therefore.  FDA  took  the 
position  that  any  labeling  claim  for  fats 
and  oils  that  indicated  or  implied  that  a 
food  would  prevent,  mitigate,  or  cure 
diseases  of  the  heart  or  arteries  would 
be  considered  false  or  misleading  and 
would  misbrand  the  food  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act  of 
1938  (the  act).  FDA  pointed  out  that  the 
policy  statement  was  not  intended  to 
interfere  with  clinical  research  on  the 
possible  role  of  dietary  unsaturated  fats 
in  lowering  blood  cholesterol.  The  policy 
statement  was,  the  agency  stated, 
intended  to  prevent  the  promotion  of 
foods  for  use  by  the  public  without 
medical  supervision. 

2.  Quantitative  Labeling  of  Fatty  Acid 
and  Cholesterol  Content 

In  the  Federal  Register  of  May  25, 1965 
(30  FR  6984),  the  agency  proposed  to 
establish  requirements  for  label 
statements  relating  to  oils,  fats,  and 


fatty  foods  used  as  a  means  of  reducing 
the  dietary  intake  of  fatty  acids.  FDA 
received  a  number  of  comments  on  this 
proposal.  After  considering  the 
comments  and  other  available 
information.  FDA  terminated  the 
rulemaking  (31  FR  3301.  March  2, 1966) 
because  comments  convinced  the 
agency  that  the  role  of  fats  in  the  diet 
had  not  been  sufficiently  studied  to 
make  a  definitive  decision. 

In  the  5  years  that  followed,  the  terms 
"saturated,"  "monounsaturated,"  and 
"polyunsaturated."  as  applied  to  food 
fats  or  fatty  acids,  received  considerable 
publicity,  which  led  to  consumer 
demand  for  more  information  about  fat- 
containing  foods.  In  1970,  the  White 
House  Conference  on  Food,  Nutrition, 
and  Health  recommended  that 
regulatory  agencies  permit  and 
encourage  the  food  industry,  on  a 
voluntary  basis,  to  label  the  fat  and' 
fatty  acid  content  of  foods  that 
constitute  the  major  sources  of  fats  in 
typical  diets  (Ref.  1). 

Accordingly,  in  response  to  the 
consumer  requests  and  to  a  report  of  the 
American  Medical  Association's 
Council  on  Foods  and  Nutrition,  which 
contained  a  number  of 
recommendations  regarding  the  labeling 
of  fat  and  fatty  acids,  FDA  proposed  in 
the  Federal  Register  of  June  15. 1971  (36 
FR  11521)  to  adopt  a  regulation  (21  CFR 
125.12)  on  the  requirements  for  label 
statements  intended  to  provide  guidance 
for  regulating  intake  of  fatty  acids.  This 
proposal  would  have  established 
labeling  requirements  for  foods 
represented  for  special  dietary  use 
containing  10  percent  or  more  fat  on  a 
dry  weight  basis  and  no  less  than  3 
grams  (g)  of  fat  in  an  average  serving. 

In  the  same  issue  of  the  Federal 
Register  (36  FR  11521),  FDA  also 
proposed  to  amend  the  agency's  policy 
statement  on  labeling  foods  for  the 
prevention  and  treatment  of  heart  and 
artery  disease  to  make  it  clear  that 
claims  such  as  "lower  cholesterol"  were 
deemed  to  be  false  or  misleading. 
However,  the  agency  also  proposed  to 
provide  that  labeling  statements  would 
be  acceptable  if  they  set  out  only  the  fat 
content  of  the  food,  the  source  of  the  fat, 
and  the  content  of  saturated, 
monounsaturated,  and  polyunsaturated 
fatty  acids  in  accordance  with  proposed 
§  125.12. 

After  considering  the  comments  on 
these  proposals  and  other  available 
information,  FDA  concluded  that 
information  associated  with  the 
cholesterol  and  fatty  acid  content  of 
foods  should  be  combined  into  a  single 
regulation.  Accordingly,  in  the  Federal 
Register  of  January  19. 1973  (38  FR  2132) 
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fatty  foods  used  as  a  means  of  reducing 
the  dietary  intake  of  fatty  acids.  FDA 
received  a  number  of  comments  on  this 
proposal.  After  considering  the 
comments  and  other  available 
information,  FDA  terminated  the 
rulemaking  (31  FR  3301,  March  2. 1966) 
because  comments  convinced  the 
agency  that  the  role  of  fats  in  the  diet 
had  not  been  sufficiently  studied  to 
make  a  definitive  decision. 

In  the  5  years  that  followed,  the  terms 
"saturated,"  "monounsaturated,"  and 
"polyunsaturated."  as  applied  to  food 
fats  or  fatty  acids,  received  considerable 
publicity,  which  led  to  consumer 
demand  for  more  information  about  fat- 
containing  foods.  In  1970,  the  White 
House  Conference  on  Food,  Nutrition, 
and  Health  recommended  that 
regulatory  agencies  permit  and 
encourage  the  food  industry,  on  a 
voluntary  basis,  to  label  the  fat  and' 
fatty  acid  content  of  foods  that 
constitute  the  major  sources  of  fats  in 
typical  diets  (Ref.  1). 

Accordingly,  in  response  to  the 
consumer  requests  and  to  a  report  of  the 
American  Medical  Association's 
Council  on  Foods  and  Nutrition,  which 
contained  a  number  of 
recommendations  regarding  the  labeling 
of  fat  and  fatty  acids,  FDA  proposed  in 
the  Federal  Register  of  )une  15, 1971  (36 
FR  11521)  to  adopt  a  regulation  (21  CFR 
125.12)  on  the  requirements  for  label 
statements  intended  to  provide  guidance 
for  regulating  intake  of  fatty  acids.  This 
proposal  would  have  established 
labeling  requirements  for  foods 
represented  for  special  dietary  use 
containing  10  percent  or  more  fat  on  a 
dry  weight  basis  and  no  less  than  3 
grams  (g)  of  fat  in  an  average  serving. 

In  the  same  issue  of  the  Federal 
Register  (36  FR  11521),  FDA  also 
proposed  to  amend  the  agency's  policy 
statement  on  labeling  foods  for  the 
prevention  and  treatment  of  heart  and 
artery  disease  to  make  it  clear  that 
claims  such  as  "lower  cholesterol"  were 
deemed  to  be  false  or  misleading. 
However,  the  agency  also  proposed  to 
provide  that  labeling  statements  would 
be  acceptable  if  they  set  out  only  the  fat 
content  of  the  food,  the  source  of  the  fat 
and  the  content  of  saturated, 
monounsaturated,  and  polyunsaturated 
fatty  acids  in  accordance  with  proposed 
§  125.12. 

After  considering  the  comments  on 
these  proposals  and  other  available 
information,  FDA  concluded  that 
information  associated  with  the 
cholesterol  and  fatty  acid  content  of 
foods  should  be  combined  into  a  single 
regulation.  Accordingly,  in  the  Federal 
Register  of  January  19, 1973  (38  FR  2132) 


(amended  March  14. 1973,  38  FR  6961) 
FDA  removed  the  1959  policy  statement 
and  established  a  new  §  1.18  Labeling  of 
foods  in  relation  to  the  fat  and  fatty  acid 
and  cholesterol  content  (21  CFR  1.18; 
recodified  as  21  CFR  101.25  in  the 
Federal  Register  of  March  15, 1977  (42 
FR  14302)),  which  established 
requirements  for  labeling  the  cholesterol 
and  fatty  acid  composition  of  food 
products.  (Requirements  for  labeling  the 
fat  content  of  food  were  included  in  the 
rulemaking  for  general  nutrition  labeling 
(38  FR  2132)  (amended  March  14, 1973. 
38  FR  6951).) 

Section  101.25  provides  for  the 
voluntary  listing  of  the  cholesterol  and 
fatty  acid  content  of  the  food  as  part  of 
the  food's  nutrition  labeling  (21  CFR 
101.9).  This  regulation  provides  that 
cholesterol  be  declared  (to  the  nearest 
5-milligram  (mg)  increment)  in  mg  per 
serving  and  in  mg  per  100  g  of  food,  and 
that  fatty  acid  content  be  declared  (to 
the  nearest  g)  in  g  per  serving  in  two 
categories:  "Polyunsaturated  fatty 
acids"  and  "saturated  fatty  acids."  It 
limits  fatty  acid  declarations  to  foods 
containing  not  less  than  2  g  of  fat  per 
serving  and  10  percent  or  more  fat  on  a 
dry  weight  basis.  FDA  said  that  any 
food  that  contains  less  than  these  levels 
was  deemed  "not  suitable  for  use  by 
man  as  a  means  of  regulating  the  intake 
of  fatty  acids"  (§  101.25(c)(1)).  In  other 
words.  FDA  believed  that  foods  that 
contained  less  than  these  levels  were  so 
low  in  fat  as  to  not  be  a  significant       ' 
source  of  fatty  acids,  and.  thus,  that 
lowering  the  levels  at  which  these  foods 
were  eaten  would  not  affect  blood 
cholesterol  levels.  Therefore,  FDA 
decided  that  such  foods  should  not  be 
permitted  to  bear  claims  about  the 
relative  amounts  of  polyunsaturated 
fatty  acids  in  such  small  amounts  of  fat. 
Since  FDA  promulgated  this  provision 
(currently  codified  as  §  101.25(c)(1)),  the 
agency  has  advised  those  who  have 
requested  guidance  on  the  use  of  the 
term  "low  fat"  that  "a  definition  for  the 
term  "low  fat'  can  be  inferred  from 
§  101.25(c)(1)"  (Ref.  2).  The  defmition 
that  FDA  is  proposing  in  this  document 
for  "low  fat"  differs  from  these  criteria. 

3.  Food  Standards 

In  addition  to  issuing  21  CFR  101.25. 
the  agency,  in  response  to 
recommendations  in  the  1970  report  of 
the  White  House  Conference  on  Food. 
Nutrition,  and  Health  (Ref  1).  issued  a 
limited  number  of  food  standard 
regulations  that  describe  nonfat  and 
lowfat  food  products.  Food  standards 
specifically  prescribe  the  composition 
and  name  of  particular  products  to 
protect  the  public  from  economic  fraud. 
Presently,  the  agency  has  food 


standards  of  identity  for  various  types 
of  nonfat  and  lowfat  milk  products  (21 
CFR  part  131),  lowfat  cottage  cheese  (21 
CFR  part  133).  nonfat  and  lowfat  yogurt 
(21  CFR  part  131).  macaroni  products 
containing  nonfat  milk  (21  CFR  part  139). 
and  lowfat  cocoa  (21  CFR  163.114). 

4.  The  1978  Food  Labeling  Initiative 

In  the  Federal  Register  of  June  9. 1978 
(43  FR  25296).  FDA.  the  U.S.  Department 
of  Agriculture  (USDA).  and  the  staff  of 
the  Federal  Trade  Commission's  Bureau 
of  Consumer  Protection  published  a 
notice  requesting  the  public's  views  on 
numerous  food  labeling  issues  and 
announcing  public  hearings  across  the 
nation  to  elicit  comments  on  improving 
food  labeling. 

The  results  of  the  joint  hearings  were 
published  in  a  notice  in  the  Federal 
Register  of  December  21. 1979  (44  FR 
75990).  In  that  notice.  FDA  announced 
its  plans  to  undertake  a  major  food 
labeling  initiative,  including  its  plans  to 
propose  regulations  to  define  cholesterol 
claims  in  food  labeling  and  to  consider 
proposing  regulations  to  define  fatty 
acid  claims  in  food  labeling. 

5.  The  1906  Proposed  Cholesterol 
Nutrient  Content  Claims 

In  the  Federal  Register  of  November 
25  1986  (51  FR  42584),  FDA  published  a 
proposal  to  define  terms  that  describe 
the  cholesterol  content  of  foods  and  to 
provide  for  their  proper  use  in  food 
labeling.  FDA  proposed  to  amend 
§  101.25  to  define  the  terms  "cholesterol 
free,"  "low  cholesterol,"  and  "reduced 
cholesterol"  and  to  provide  for  truthful 
comparative  statements  that  describe 
significant  reductions  in  cholesterol 
content.  Specifically,  FDA  proposed  that 
"cholesterol  free"  be  defmed  as  less 
than  2  mg  of  cholesterol  per  serving, 
"low  cholesterol"  as  less  than  20  mg  of 
cholesterol  per  serving,  and  "reduced 
cholesterol"  as  a  75  percent  reduction. 
FDA  proposed  to  require  that  whenever 
these  terms  or  statements  about 
cholesterol  content  appear  on  labels,  the 
amount  of  cholesterol  be  declared  in  the 
nutrition  label.  FDA  also  proposed  to 
amend  S  101.9.  the  nutrition  labeling 
regulation,  to  require  that  when 
cholesterol  content  is  declared  on  the 
nutrition  label,  fatty  acid  content  also  be 
declared,  and  that  when  fatty  acid 
content  is  declared,  cholesterol  content 
also  be  declared.  FDA  received  over 
1.000  comments  in  response  to  this 
proposal 

B.  Current  Food  Labeling  Initiative 

1.  The  1989  ANPRM 

In  the  Federal  Register  of  August  8, 
1989  (54  FR  32610).  FDA  published  an 


advance  notice  of  proposed  rulemaking 
(ANPRM)  that  announced  a  major 
initiative  of  the  Department  of  Health 
and  Human  Services  (DHHS)  to  take  a 
new  look  at  food  labeling  as  a  tool  for 
promoting  sound  nutrition  for  the 
nation's  consumers.  FDA  asked  for 
public  comment  on  five  areas  of  food 
labeling,  including  the  use  of  nutrient 
content  claims  such  as  "cholesterol 
free"  to  characterize  foods. 

In  response  to  the  ANPRM.  FDA 
received  over  2.000  written  comments, 
plus  over  5.000  copies  of  a  questionnaire 
that  had  been  distributed  by  a  consumer 
organization.  Over  500  of  the  written 
comments  addressed  issues  related  to 
specific  nutrient  content  claims.  These  . 
comments  made  clear  that  both 
consumers  and  food  manufacturers  are 
strongly  in  favor  of  improving  food 
labels  and,  in  particular,  that  FDA 
should  define  additional  food  nutrient 
content  claims.  In  addition, 
approximately  3.500  of  the  over  5.000 
questionnaires  supported  the  need  for 
additional  descriptor  definitions.  Many 
comments  stated  that  the  proliferation 
of  undefined  terms  has  resulted  in 
confusion  for  consumers  and  unfair 
competition  for  manufacturers.  One 
comment  stated  that  terms  are 
"meaningless  the  way  they  are  used 
now  and  are  primarily  used  as 
marketing  tools  rather  than  guides  for 
the  health  conscious  consumer."  Many 
comments  suggested  that  commonly 
used  nutrient  content  claims  should 
either  be  defined  by  FDA  or  not 
permitted. 

As  part  of  this  DHHS  initiative.  FDA 
announced  in  the  Federal  Register  of 
September  20. 1989  (54  FR  38806)  a 
series  of  four  public  hearings  to  discuss 
nutrition  labeling  and  other  issues 
related  to  food  labeling,  including  the 
use  of  nutrient  content  claims. 
Representing  a  cross-section  of 
interested  parties,  some  200  people 
including  consumers,  health 
professionals,  trade  associations,  other 
industry  representatives,  and  State  and 
local  health  officials,  testified  at  these 
hearings.  In  addition.  1,500  more  persons 
participated  in  50  local  "consumer 
exchange"  meetings  conducted  by  FDA. 
Comments  received  as  a  result  of  the 
ANPRM  and  testimony  from  people  at 
the  hearings  approved  of  FDA's  past 
efforts  to  define  terms  relating  to  the 
content  of  calories,  sodium,  and 
cholesterol  The  comments  supported 
FDA's  basic  approach  of  defining  terms 

such  as  "no ,"  "low ,"  and 

"reduced "  They  urged  FDA  to 

proceed  immediately  to  define  the  other 
terms  that  are  commonly  used,  giving 
priority  to  terms  with  the  greatest 
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impact  on  public  health.  There  was 
general  agreement  that  top  priority 
should  be  given  to  the  terms  that 
describe  the  fat  content  of  foods. 

On  March  7, 1990,  Secretary  of  Health 
and  Human  Services,  Louis  W.  Sullivan, 
announced  that  FDA  would  undertake  a 
comprehensive,  phased  response  to  the 
comments  on  the  ANPRM. 
Subsequently,  FDA  prepared  and 
published,  in  the  Federal  Register  of  July 
19, 1990,  three  proposed  rules  that 
would:  (1)  Make  nutrition  labeling 
mandatory  on  foods  that  are  a 
meaningful  source  of  nutrients  and 
revise  the  content  of  the  nutrition  label 
(55  FR  29487):  (2)  establish  standard 
serving  sizes  (55  FR  29517):  and  (3) 
establish  reference  values  for  declaring 
nutrient  and  other  food  component 
content  in  nutrition  labeling  (55  FR 
29476).  In  the  same  issue  of  the  Federal 
Register,  FDA  published  a  tentative  final 
rule  defining  terms  that  may  be  used  in 
food  labeling  to  describe  the  cholesterol 
content  of  foods. 

2.  Tentative  Final  Rule  on  Cholesterol 
Nutrient  Content  Claims 

In  the  tentative  final  rule  that 
published  in  the  Federal  Register  on  ]uly 
19, 1990  (55  FR  29456),  FDA  addressed 
the  comments  received  in  response  to 
the  proposed  rule  on  cholesterol  nutrient 
content  claims  (51  FR  42584,  November 
25, 1986)  as  well  as  the  comments 
received  in  response  to  the  1989  ANPRM 
and  the  public  hearings.  Many  of  the 
comments  requested  that  FDA  limit  the 
amount  of  fat  and  of  saturated  fatty 
acids  in  foods  claiming  to  be 
"cholesterol  free"  or  "low  in 
cholesterol."  FDA  agreed  with  these 
comments  and  in  the  tentative  final  rule 
(55  FR  ^9456)  proposed  to  limit  the 
content  of  fat  and  saturated  fatty  acids 
in  foods  bearing  these  claims.  FDA 
proposed  to  limit  the  use  of  the  terms 
"cholesterol  free"  and  "low  cholesterol" 
to  foods  that  contain  not  more  than  5  g 
of  fat  and  not  more  than  2  g  of  saturated 
fatty  acids  per  serving,  as  well  as  the 
requisite  cholesterol  levels.  On  a  dry 
weight  basis,  these  foods  could  contain 
not  more  than  20  percent  fat  and  not 
more  than  6  percent  saturated  fatty 
acids. 

The  requisite  cholesterol  levels 
remained  the  same  as  proposed  in  the 
1986  proposal,  except  that  FDA 
proposed:  (1)  To  define  "low 
cholesterol"  as  "20  mg  or  less  of 
cholesterol  per  serving"  rather  than  as 
"less  than  20  mg  per  serving,"  and  (2)  to 
add  a  second  criterion  based  on  density 
to  the  definition  of  "low  cholesterol," 
namely  that  the  food  contain  0.2  mg  or 
less  cholesterol  per  g  of  food.  The  first 
change  was  mads  to  be  consistent  with 


FDA's  other  definitions  for  "low,"  for 
calories  (§  105.66(c)(l)(i))  and  for  sodium 
(§  101.13(a)(3)),  that  include  the  integer 
in  the  definition. 

FDA  made  the  second  change  to 
prevent  "low  cholesterol"  label  claims 
from  conveying  a  misleading  impression 
about  the  cholesterol  content  of  certain 
foods.  Comments  pointed  out  that  a 
single  criterion  based  on  serving  size 
could  result  in  widely  recognized  "high 
cholesterol"  foods  with  small  serving 
sizes  (e.g.,  butter,  lard,  and  some 
processed  cheese  foods)  being  labeled 
as  "low  cholesterol".  These  comments 
stressed  that  despite  their  small  serving 
sizes,  such  foods  actually  may  be 
consumed  frequently  and  in  large 
amounts,  resulting  in  a  substantial  total 
daily  intake  of  cholesterol.  In  addition, 
the  comments  were  concerned  that  a 
"low  cholesterol"  claim  on  such  foods 
could  encourage  increased  consumption 
of  the  food,  significantly  adding  to  an 
individual's  total  cholesterol  intake. 

Additionally,  in  the  tentative  final  rule 
FDA  proposed  to  limit  comparative 
statements  about  cholesterol  content  to 
products  with  at  least  a  25  percent 
reduction  in  cholesterol  content.  This 
requirement  was  added  to  prevent 
deceptive  comparative  claims  and  to 
help  ensure  that  consumers  are  not 
misled  into  believing  that  an 
inconsequential  reduction  in  cholesterol 
content  will  provide  significant  health 
benefits. 

FDA  advised  that  it  considered  the 
tentative  final  rule  to  contain  the 
agency's  final  determination  on  all 
substantive  issues  other  than  on  the 
threshold  levels  of  fat  and  saturated 
fatty  acids,  and  that  a  comment  would 
have  to  be  very  significant  to  make  any 
changes  in  the  rule  other  than  to  the 
threshold  levels. 

3.  Nutrition  Labeling 

On  July  19, 1990,  FDA  also  published  a 
proposed  rule  (55  FR  29487)  (the 
mandatory  nutrition  labeling  proposal) 
to  require  nutrition  labeling  on  most 
foods  that  are  meaningful  sources  of 
nutrients  and  to  revise  the  list  of 
nutrients  required  to  be  declared.  The 
agency  proposed  to  require  that 
nutrition  labeling  include  fat,  saturated 
fat  (which  could  also  be  declared  as 
"saturated"),  and  cholesterol  content  of 
the  food,  as  well  as  the  amount  of 
calories  from  fat.  In  addition,  the 
following  items  could  be  included 
voluntarily:  unsaturated  fat  (which  the 
proposal  said  could  also  be  stated  as 
"unsaturated"  or,  alternatively,  as 
"monounsaturated"  and 
"polyunsaturated"),  calories  from 
unsaturated  fat,  and  calories  from 
saturated  fat. 


The  agency  proposed  that  the  listing 
of  unsaturated  fatty  acid  content  would 
be  mandatory  when  a  claim  is  made 
about  fatty  acids  or  cholesterol,  or  when 
calories  from  unsaturated  fatty  acids  are 
voluntarily  declared.  Moreover,  under 
the  proposal,  the  specific  listing  of  the 
monounsaturated  and  polyunsaturated 
fatty  acid  content  would  become 
mandatory  when  a  claim  is  made  about 
a  particular  type  of  unsaturated  fatty 
acid.  Finally,  the  agency  proposed  to    - 
prohibit  any  claim  that  a  food  is 
nutritionally  superior  to  another  food  in 
fat  or  saturated  fatty  acid  content  unless 
the  level  of  these  substances  is  at  least 
25  percent  less  than  in  the  food  to  which 
the  comparison  is  being  made. 

4.  Reference  Daily  Intake  (ROI)  and 
Daily  Reference  Values  (DRV) 

In  a  proposed  rule  related  to  nutrition 
labeling  (55  FR  29476,  July  19, 1990)  (the 
RDI/DRV  proposal),  FDA  updated  the 
U.S.  Recommended  Daily  Allowances 
(U.S.  RDA's)  used  in  food  labeling  and 
proposed  to  replace  the  term  "U.S. 
RDA"  with  "Reference  Daily  Intake".  In 
the  same  proposal,  the  agency  also 
introduced  the  term  "Daily  Reference 
Value"  and  proposed  DRV's  for  seven 
food  components,  including  total  fat  (75 
g),  saturated  fatty  acids  (25  g), 
unsaturated  fatty  acids  (50  g),  and 
cholesterol  (300  mg).  These  DRV's  are 
based  upon  a  diet  of  2,350  calories, 
which  is  the  population-adjusted  mean 
of  the  recommended  energy  allowances 
for  persons  4  or  more  years  of  age,  as 
indicated  in  the  10th  edition  of  the 
"Recommended  Dietary  Allowances" 
(Ref.  3).  The  DRV  for  cholesterol  is. 
however,  independent  of  calories. 

5.  Serving  Size 

FDA  proposed  standardized  serving 
sizes  for  the  major  categories  of  foods  in 
a  third  proposed  rule  (55  FR  29517,  July 
19, 1990)  to  assure  reasonable  serving 
sizes  and  to  provide  for  comparison 
among  similar  products.  FDA  said  that 
these  serving  sizes,  if  adopted,  would 
ensure  that  claims,  such  as  "low 
cholesterol,"  were  the  result  of  the 
characteristics  of  the  food  and  not 
manipulation  of  the  serving  size.  The 
agency  stated  that  these  standardized 
serving  sizes  would  help  to  ensure  that 
food  label  claims  are  not  misleading  to 
consumers. 

6.  Institute  of  Medicine  Report 

On  September  26, 1990,  the  National 
Academy  of  Sciences  (NAS's)  Institute 
of  Medicine  (lOM)  issued  a  report 
entitled  "Nutrition  Labeling:  Issues  and 
Directions  for  the  1990's"  (the  lOM 
report)  (Ref.  4).  The  lOM  report  was 
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of  unsaturated  fatty  acid  content  would 
be  mandatory  when  a  claim  is  made 
about  fatty  acids  or  cholesterol,  or  when 
calories  from  unsaturated  fatty  acids  are 
voluntarily  declared.  Moreover,  under 
the  proposal,  the  specific  listing  of  the 
monounsaturated  and  polyunsaturated 
fatty  acid  content  would  become 
mandatory  when  a  claim  is  made  about 
a  particular  type  of  unsaturated  fatty 
acid.  Finally,  the  agency  proposed  to 
prohibit  any  claim  that  a  food  is 
nutritionally  superior  to  another  food  in 
fat  or  saturated  fatty  acid  content  unless 
the  level  of  these  substances  is  at  least 
25  percent  less  than  in  the  food  to  which 
the  comparison  is  being  made. 

4.  Reference  Daily  Intake  (ROI)  and 
Daily  Reference  Values  (DRV) 

In  a  proposed  rule  related  to  nutrition 
labeling  (55  FR  29476,  July  19, 1990)  (the 
RDI/DRV  proposal),  FDA  updated  the 
U.S.  Recommended  Daily  Allowances 
(U.S.  RDA's)  used  in  food  labeling  and 
proposed  to  replace  the  term  "U.S. 
RDA"  with  "Reference  Daily  Intake".  In 
the  same  proposal,  the  agency  also 
introduced  the  term  "Daily  Reference 
Value"  and  proposed  DRV's  for  seven 
food  components,  including  total  fat  (75 
g),  saturated  fatty  acids  (25  g), 
unsaturated  fatty  acids  (50  g),  and 
cholesterol  (300  mg).  These  DRV's  are 
based  upon  a  diet  of  2,350  calories, 
which  is  the  population-adjusted  mean 
of  the  recommended  energy  allowances 
for  persons  4  or  more  years  of  age,  as 
indicated  in  the  10th  edition  of  the 
"Recommended  Dietary  Allowances" 
(Ref.  3).  The  DRV  for  cholesterol  is. 
however,  independent  of  calories. 

5.  Serving  Size 

FDA  proposed  standardized  serving 
sizes  for  the  major  categories  of  foods  in 
a  third  proposed  rule  (55  FR  29517,  July 
19, 1990)  to  assure  reasonable  serving 
sizes  and  to  provide  for  comparison 
among  similar  products.  FDA  said  that 
these  serving  sizes,  if  adopted,  would 
ensure  that  claims,  such  as  "low 
cholesterol,"  were  the  result  of  the 
characteristics  of  the  food  and  not 
manipulation  of  the  serving  size.  The 
agency  stated  that  these  standardized 
serving  sizes  would  help  to  ensure  that 
food  label  claims  are  not  misleading  to 
consumers. 

6.  Institute  of  Medicine  Report 

On  September  26, 1990,  the  National 
Academy  of  Sciences  (NAS's)  Institute 
of  Medicine  (lOM)  issued  a  report 
entitled  "Nutrition  Labeling:  Issues  and 
Directions  for  the  1990's"  (the  lOM 
report)  (Ref.  4).  The  lOM  report  was 


written  under  contract  to  the  Public 
Health  Service,  DHHS,  and  the  Food 
Safety  and  Inspection  Service,  USDA. 
This  report  makes  recommendations  for 
changes  in  food  labeling  that  will  assist 
consumers  in  implementing  the 
recommendations  of  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref.  5)  (the  Surgeon  General's 
Report)  and  NAS's  recent  report,  "Diet 
and  Health,  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  6)  (the  NAS 
report).  The  lOM  report  recommends, 
among  other  things,  that  FDA  define 
nutrient  content  claims  for  fat,  fatty 
acid,  and  cholesterol  content. 

7.  Nutrition  Labeling  and  Education  Act 
of  1990 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  The  1990 
amendments  make  the  most  significant 
changes  in  food  labeling  law  since 
passage  of  the  act.  They  strengthen 
DHHS's  food  labeling  initiative  by 
clarifying  FDA's  legal  authority  to 
require  nutrition  labeling  on  foods  and 
by  defming  the  circumstances  under 
which  claims  may  be  made  about  the 
nutrients  in  foods.  Section  403(r)(l)(A)  of 
the  act  (21  U.S.C.  343(r)(l)(A)),  which 
was  added  by  the  1990  amendments, 
states  that  a  food  is  misbranded  if  a 
claim  is  made  in  its  label  or  labeling  that 
characterizes  the  levels  of  any  nutrient 
of  the  type  required  in  nutrition  labeling 
under  section  403(q)  of  the  act.  including 
fat.  fatty  acids,  and  cholesterol,  unless 
the  claim  is  made  in  a  manner  that 
conforms  to  the  requirements  of  the  act. 
These  requirements,  and  the  agency's 
proposed  regulations  implementing 
these  requirements,  are  generally 
discussed  in  a  companion  proposed  rule 
entitled  "Food  Labeling;  Nutrient 
Content  Claims,  General  Principles, 
Petitions,  Definition  of  Terms"  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (hereinafter  referred  to  as  the 
"companion  document  on  nutrient 
content  claims").  However,  the 
requirements  that  specifically  apply  to 
nutrient  content  claims  (synonymously 
referred  to  as  "nutrient  content  claims") 
with  respect  to  fat.  fatty  acids,  and 
cholesterol  are  the  subject  of  this 
document. 

The  1990  amendments  directly  affect 
FDA's  tentative  final  rule  on  cholesterol 
claims  of  July  19, 1990.  Because  a 
number  of  changes  in  the  tentative  final 
rule  are  necessary  to  bring  it  into 
conformity  with  the  requirements  of  the 
1990  amendments,  the  agency  is  issuing 
this  new  proposed  rule  on  cholesterol 
nutrient  content  claims.  In  doing  so,  the 
agency  is  including  proposed  definitions 


for  fat  and  fatty  acid  nutrient  content 
claims  in  this  document  because  of  the 
interrelationship  among  these 
components  and  cholesterol  in  the 
etiology  of  cardiovascular  disease.  The 
agency  is  also  providing  for  the  use  of 
other  truthful  and  nonmisleading 
comparative  statements  about  the  levels 
of  fat.  fatty  acids,  and  cholesterol  in 
foods. 

8.  Supplementary  Nutrition  Labeling 
Proposal 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  reproposal 
entitled  "Food  Labeling:  Reference  Daily 
Intakes  and  Daily  Reference  Values: 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision" 
(hereinafter  identified  as  the 
"supplementary  nutrition  labeling 
proposal")  to  bring  its  earlier  mandatory 
nutrition  labeling  and  RDI/DRV 
proposals  into  conformity  with  the  1990 
amendments.  In  addition  to  the  changes 
required  by  the  legislation,  FDA  is 
proposing  some  changes  to  assist  the 
implementation  of  the  final  regulations 
and  to  help  clarify  the  earlier  proposals. 
With  respect  to  fat  and  fatty  acids,  the 
agency  is  proposing  that  they  be 
declared  in  increments  of  'A  g  rather 
than  1  g. 

11.  Scientific  Background  to  Proposed 
Action 

A.  Overview 

The  Surgeon  General's  Report  (Ref.  5) 
and  the  NAS  report  "Diet  and  Health, 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  6)  considered  the 
evidence  on  the  effect  of  diet  on  an 
individual's  health.  One  of  the  main 
conclusions  from  these  reports  is  that 
consumption  of  diets  high  in  fat, 
saturated  fat,  and  cholesterol  is 
associated  with  increased  risks  of 
developing  certain  chronic  diseases. 
These  reports  recommend  that 
Americans  reduce  their  consumption  of 
these  substances  in  their  diets. 

Given  the  significance  of  dietary 
intake  of  fat,  saturated  fatty  acids,  and 
cholesterol,  FDA  is  seeking  ways  to 
assist  consumers  in  modifying  their  diets 
to  reduce  their  intake  of  these  food 
components.  One  way  to  do  so  is  to 
ensure  that  the  food  label  provides 
information  on  the  fat,  fatty  acid,  and 
cholesterol  content  of  the  food.  To  this 
end,  FDA  is  issuing  proposed  nutrition 
labeling  regulations  that  will  require 
that  most  foods  bear  nutrition  labeling 
that  discloses  the  quantitative  amounts 
per  serving  of  total  fat,  saturated  fat, 
and  cholesterol  as  well  as  the  number  of 
calories  derived  from  fat. 


In  this  document.  FDA  is  proposing  to 
provide  for  the  use  of  descriptor 
(nutrient  content)  claims  on  food  labels 
or  labelingj;^describe  the  fat,  fatty  acid, 
and  cholestera^spntent  of  the  food.  This 
document  does  not,  however,  address 
whether  it  is  possible  to  use  the  food 
label  to  communicate  explicit  health- 
related  information,  nor  does  it  address 
what  type  of  health  information,  if  any. 
on  dietary  fat,  fatty  acids,  and 
cholesterol  would  be  appropriate  for 
food  labeling.  FDA  is  addressing  these 
issues  in  the  ongoing  rulemaking 
proceeding  on  "Health  Messages  and 
Label  Statements"  (see  proposed  rule.  55 
FR  5176.  February  13. 1990). 

The  following  discussion  describes 
dietary  fats  and  the  scientific 
background  for  this  proposal  to  define 
fat  and  fatty  acid  nutrient  content 
claims.  Similar  information  on 
cholesterol  can  be  found  in  the  1986 
proposed  rule  (51  FR  42584). 

B.  Description  of  Dietary  Fats 

Fats  provide  the  most  concentrated 
source  of  energy  in  the  diet.  Each  gram 
of  fat  furnishes  approximately  nine 
calories,  while  carbohydrates  and 
protein  furnish  approximately  four 
calories  per  gram.  (FDA  is  using  the 
term  "calories"  throughout  this 
document  rather  than  the  more  precise 
"kilocalories"  or  "energy"  because  the 
term  "calories'  is  more  readily 
understood  by  consumers.)  The  major 
sources  of  fat  in  the  American  diet  are 
meat,  poultry,  and  fish:  dairy  products; 
and  the  category  of  foods  referred  to  as 
("fats  and  oils"  Ref.  S,  p.  10). 

Most  fats  occur  in  food  as 
triglycerides,  which,  upon  hydrolysis 
(which  occurs  during  the  digestion  of 
fats),  yield  fatty  acids  and  glycerol.  A 
fatty  acid  is  composed  of  a  carboxylic 
acid  group  attached  to  a  chain  of  carbon 
atoms.  Most  carbon  atoms  in  the  chain 
have  two  hydrogen  atoms  attached  to 
them.  However,  sometimes  two  adjacent 
carbon  atoms  each  have  only  one 
hydrogen  atom  attached  to  them  instead 
of  two  and  are  joined  together  by  what 
is  called  "a  double  bond." 

The  number  of  carbon  atoms  joined 
by  double  bonds  determines  the  degree 
of  unsaturation  of  a  fatty  acid.  Fatty 
acids  with  no  double  bonds  are 
saturated,  those  with  one  double  bond 
are  monounsaturated,  and  those  with 
two  or  more  double  bonds  are 
polyunsaturated.  The  fatty  acids 
commonly  found  in  foods  are  usually 
composed  of  an  even  number  of  carbon 
atoms,  usually  12  to  22,  and  contain 
from  0  to  6  double  bonds. 

The  fatty  acid  composition  of  fats  and 
oils  may  be  modified  through  a  process 
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known  as  "hydrogenation,"  in  which 
double  bonds  gain  hydrogen  atoms  and 
become  single  bonds.  Fats  and  oils  are 
hydrogenated  to  reduce  their 
susceptibility  to  rancidity  and  to  change 
the  fat  from  a  liquid  to  a  solid  form.  The 
degree  of  hydrogenation  can  vary 
considerably.  The  composition  of  the 
original  fat  or  oil  and  the  degree  of 
hydrogenation  affect  the  fatty  acid 
composition  of  the  final  product. 

Complete  hydrogenation  of  a  fat  or  oil 
results  in  a  solid  fat  containing  only 
saturated  fatty  acids.  More  commonly,  a 
fat  or  oil  is  partially  hydrogenated. 
Hydrogenation  reduces  the  content  of 
polyunsaturated  fatty  acids  and 
increases  the  content  of 
monounsaturated  and  saturated  fatty 
acids.  Partial  hydrogenation  of  fats  or 
oils  may  produce  additional  changes  in 
the  chemical  structure  of  the  fatty  acids, 
such  as  changes  in  the  location  of 
double  bonds  along  the  carbon  chain 
and  in  the  formation  of  "trans"  double 
bonds,  which  have  a  geometric 
configuration  different  from  that  which 
occurs  predominately  in  nature. 

All  dietary  fats  consist  of  a  mixture  of 
saturated,  monounsaturated,  and 
polyunsaturated  fatty  acids.  In  general, 
animal-derived  fats  contain  a  higher 
proportion  of  saturated  fatty  acids  than 
fats  or  oils  derived  from  plants.  The 
latter  generally  contain  more 
monounsaturated  and  polyunsaturated 
fatty  acids.  There  are  some  exceptions 
to  this  generalization.  Coconut  oil  and 
palm  kernel  oil,  for  example,  contain  a 
high  proportion  of  saturated  fatty  acids 
even  though  they  are  derived  from 
plants,  and  some  fish  oils  are  good 
sources  of  polyunsaturated  fatty  acids 
(Ref.  5,  p.  57).  Furthermore,  some 
hydrogenated  vegetable  oils  that  are 
used  in  processed  foods  as  alternatives 
to  animal  fat  or  coconut  or  palm  kernel 
oil  may  contain  high  levels  of  saturated 
fatty  acids. 

In  regard  to  the  effect  of  dietary  fats 
on  senmi  cholesterol  levels,  the  amount 
of  saturated  fatty  acids  present  in  the 
fmal  food  product  is  more  important 
health  information  than  the  source  of  the 
fat  or  oil  (Ref.  7). 

C.  Diet  and  Chronic  Diseases 

Although  much  remains  to  be  learned 
about  the  impact  of  diet  on  chronic 
disease  risk,  the  overall  evidence 
supports  a  relationship  between  certain 
dietary  patterns  and  chronic  diseases.' 
As  stated  in  the  Surgeon  General's 
Jleport: 

High  intake  of  total  dietary  fat  is 
associated  with  increased  risk  for 
obesity,  some  types  of  cancer,  and 
possibly  gall  bladder  disease. 
Epidemiologic,  clinical,  and  animal 


studies  provide  strong  and  consistent 
evidence  for  the  relationship  between 
saturated  fat  intake,  high  blood 
cholesterol,  and  increased  risk  for 
coronary  heart  disease  *  *  *.  Excessive 
saturated  fat  consumption  is  the  major 
dietary  contributor  to  total  blood 
cholesterol  levels.  Dietary  cholesterol 
raises  blood  cholesterol  levels,  but  the 
effect  is  less  pronounced  than  that  of 
saturated  fat  *  *  *. 

Dietary  fat  contributes  more  than 
twice  as  many  calories  as  equal 
quantities  (by  weight)  of  either  protein 
or  carbohydrate,  and  some  studies 
indicate  that  diets  high  in  total  fat  are 
associated  with  higher  obesity  rates.  In 
addition,  there  is  substantial,  although 
not  yet  conclusive,  epidemiologic  and 
animal  evidence  in  support  of  an 
association  between  dietary  fat  intake 
and  increased  risk  for  cancer,  especially 
breast  and  colon  cancer.  Similarly, 
epidemiologic  studies  suggest  an 
association  between  gallbladder 
disease,  excess  caloric  intake,  high 
dietary  fat  and  obesity. 
(Ref.  5,  p.  10). 

The  NAS  report  similarly  stated  the 
general  conclusion  that  "total  amounts 
and  t>'pes  of  fats  and  other  lipids  in  the 
diet  influence  the  risk  of  atherosclerotic 
cardiovascular  diseases  and,  to  a  less 
well-established  extent,  certain  forms  of 
cancer  and  possibly  obesity."  The  report 
went  on  to  state  that,  "Intake  of  total  fat 
per  se,  independent  of  the  relative 
content  of  the  different  types  of  fatty 
acids,  is  not  associated  with  high  blood 
cholesterol  levels  and  coronary  heart 
disease,"  but  rather  that,  "saturated 
fatty  acid  intake  is  the  major  dietary 
determinant  of  the  senmi  total 
cholesterol  and  LDL  cholesterol  levels  in 
populations  and  thereby  of  coronary 
heart  disease  risk  in  populations."  (Ref. 
6).  On  the  basis  of  the  current  scientific 
evidence,  both  reports  recommend  that 
individuals  reduce  their  consumption  of 
fat  (especially  saturated  fat)  and 
cholesterol. 

Coronary  heart  disease  (CHD) 
remains  the  leading  cause  of  death  in 
the  United  States  today.  The  causes  of 
CHD  are  multifactorial.  Evidence  from 
animal  and  human  studies  and  from 
epidemiologic  surveys  continues  to 
accumulate,  implicating  among  other 
factors  high  blood  cholesterol,  high 
blood  pressure,  and  cigarette  smoking  as 
causative  agents  in  the  development  of 
atherosclerosis.  Atherosclerosis,  in  turn, 
leads  to  narrowing  of  the  arteries  and 
development  of  CHD.  The  scientific 
evidence  supporting  these  conclusions 
has  been  extensively  reviewed  in  the 
Surgeon  General's  Report  (Ref.  5)  and 
the  NAS  report  (Ref.  6).  In  regard  to 


blood  cholesterol  levels,  the  Surgeon 
General's  Report  states: 

An  extensive  body  of  clinical  evidence 
supported  by  animal,  epidemiologic,  and 
metabolic  studies  has  established  the 
relationship  between  high  blood  cholesterol 
and  increased  CHD  risk.  The  relationship  is 
strong,  continuous,  and  graded. 
(Ref.  5.  p.  86.) 

The  Surgeon  General's  Report  also 
states: 

Numerous  expert  bodies  have  examined 
the  evidence  relating  diet  to  CHD  and  Its 
implications  for  public  health.  Although  there 
are  many  determinants  of  blood  cholesterol 
levels,  no  modifiable  factor  has  been  shown 
to  influence  cholesterol  and  low-density 
lipoproteins  more  than  diet. 

Accordingly,  many  expert  health 
organizations  nave  made 
recommendations  for  modifying  dietary 
intake  of  fat,  fatty  acids,  and  cholesterol 
for  the  purpose  of  improving  the  public 
health.  These  recommendations  are 
summarized  as  follows: 

1.  The  Surgeon  General's  Report: 
Reduce  consumption  of  fat  (especially 
saturated  fat)  and  cholesterol.  Choose 
foods  relatively  low  in  these  substances, 
such  as  vegetables,  fruits,  whole  grain 
foods,  fish,  poultry,  lean  meats,  and  low- 
fat  dairy  products.  Use  food  preparation 
methods  that  add  little  or  no  fat  (Ref.  5). 

2.  The  NAS  Report-  Reduce  total  fat 
intake  to  30  percent  or  less  of  calories, 
reduce  saturated  fatty  acid  intake  to  less 
than  10  percent  of  calories,  and  the 
intake  of  cholesterol  to  less  than  300  mg 
daily  (Ref.  6). 

3.  U.S.  Department  of  Health  and 
Human  Services  and  U.S.  Department  of 
Agriculture  in  "Nutrition  and  Your 
Health,  Dietary  Guidelines  for 
Americans":  Choose  a  diet  low  in  fat, 
saturated  fat,  and  cholesterol  (Ref.  8). 

4.  The  National  Cholesterol  Education 
Program  (NCEP)  Report  of  the  Expert 
Panel  on  Population  Strategies  for  Blood 
Cholesterol  Reduction  (Population 
Panel):  Healthy  Americans  should 
consume  less  than  10  percent  of  total 
calories  from  saturated  fatty  acids,  an 
average  of  30  percent  of  total  calories  or 
less  from  all  fat,  less  than  300  mg  of 
cholesterol  per  day,  and  energy  (calorie) 
levels  needed  to  reach  or  maintain  a 
desirable  body  weight  (Ref.  9). 

5.  Report  of  the  NCEP  Expert  Panel  on 
Detection,  Evaluation  and  Treatment  of 
High  Blood  Cholesterol  in  Adults:  For 
adults  with  borderline  to  high  blood 
cholesterol,  the  NCEP  recommended 
two  diets  to  assist  in  lowering  high 
blood  cholesterol  levels.  In  the  step-one 
diet,  less  than  30  percent  of  total 
calories  are  to  come  from  dietary  fat. 
with  less  than  10  percent  coming  from 
saturated  fatty  acids,  up  to  10  percent 
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blood  cholesterol  levels,  the  Surgeon 
General's  Report  states: 

An  extensive  body  of  clinical  evidence 
supported  by  animal,  epidemiologic,  and 
metabolic  studies  has  established  the 
relationship  between  high  blood  cholesterol 
and  increased  CHD  risk.  The  relationship  is 
strong,  continuous,  and  graded. 
(Ref.  5,  p.  86.) 

The  Surgeon  General's  Report  also 
states: 

Numerous  expert  bodies  have  examined 
the  evidence  relating  diet  to  CHD  and  its 
implications  for  public  health.  Although  there 
are  many  determinants  of  blood  cholesterol 
levels,  no  modiriable  factor  has  been  shown 
to  influence  cholesterol  and  low-density 
lipoproteins  more  than  diet. 

Accordinglv,  many  expert  health 
organizations  nave  made 
recommendations  for  modifying  dietary 
intake  of  fat,  fatty  acids,  and  cholesterol 
for  the  purpose  of  improving  the  public 
health.  These  recommendations  are 
summarized  as  follows: 

1.  The  Surgeon  General's  Report- 
Reduce  consumption  of  fat  (especially 
saturated  fat]  and  cholesterol.  Choose 
foods  relatively  low  in  these  substances, 
such  as  vegetables,  fruits,  whole  grain 
foods,  fish,  poultry,  lean  meats,  and  low- 
fat  dairy  products.  Use  food  preparation 
methods  that  add  little  or  no  fat  (Ref.  5]. 

2.  The  NAS  Report-  Reduce  total  fat 
intake  to  30  percent  or  less  of  calories, 
reduce  saturated  fatty  acid  intake  to  less 
than  10  percent  of  calories,  and  the 
intake  of  cholesterol  to  less  than  300  mg 
daily  (Ref.  6). 

3.  U.S.  Department  of  Health  and 
Human  Services  and  U.S.  Department  of 
Agriculture  in  "Nutrition  and  Your 
Health,  Dietary  Guidelines  for 
Americans":  Choose  a  diet  low  in  fat, 
saturated  fat,  and  cholesterol  (Ref.  8). 

4.  The  National  Cholesterol  Education 
Program  (NCEP)  Report  of  the  Expert 
Panel  on  Population  Strategies  for  Blood 
Cholesterol  Reduction  (Population 
Panel):  Healthy  Americans  should 
consume  less  than  10  percent  of  total 
calories  from  saturated  fatty  acids,  an 
average  of  30  percent  of  total  calories  or 
less  from  all  fat,  less  than  300  mg  of 
cholesterol  per  day,  and  energy  (calorie) 
levels  needed  to  reach  or  maintain  a 
desirable  body  weight  (Ref.  9). 

5.  Report  of  the  NCEP  Expert  Panel  on 
Detection,  Evaluation  and  Treatment  of 
High  Blood  Cholesterol  in  Adults:  For 
adults  with  borderline  to  high  blood 
cholesterol,  the  NCEP  recommended 
two  diets  to  assist  in  lowering  high 
blood  cholesterol  levels.  In  the  step-one 
diet,  less  than  30  percent  of  total 
calories  are  to  come  from  dietary  fat, 
with  less  than  10  percent  coming  from 
saturated  fatty  acids,  up  to  10  percent 
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from  polyunsaturated  fatty  acids,  and  10 
to  15  percent  from  monounsaturated 
fatty  acids.  In  addition,  cholesterol 
intake  is  to  be  less  than  300  mg  per  day. 
The  step-two  diet  (for  persons  requiring 
greater  dietary  modiflcations  to  lower 
serum  cholesterol)  differs  in  that 
saturated  fatty  acid  intake  is  to  be  less 
than  7  percent  of  total  calories  and 
cholesterol  less  than  200  mg  per  day 
(Ref.  10). 

6.  American  Heart  Association: 
Calories  derived  from  fat  should  be  less 
than  30  percent  of  total  caloric  intake, 
calories  derived  from  saturated  fat 
should  be  less  than  10  percent  of 
calories,  and  the  daily  cholesterol  intake 
should  be  less  than  300  mg  (Ref.  11). 

7.  American  Medical  Association 
(AMA):  Persons  with 
hypercholesterolemia  (high  serum 
cholesterol)  and  hypertriglyceridemia 
(high  serum  triglycerides)  should 
consume  a  diet  in  which  no  more  than 
30  to  35  percent  of  calories  are  derived 
from  fat,  in  which  less  than  10  percent  of 
calories  are  from  sources  of  saturated 
fat,  and  in  which  there  is  less  than  300 
mg  of  cholesterol  per  day  (Ref.  12). 
While  these  recommendations  were 
originally  made  in  1983,  the  AMA 
currently  supports  the  NCEP 
recommendations. 

8.  Inter-Society  Commission  on  Heart 
Disease  Resources:  Reduce  dietary 
cholesterol  to  no  more  than  250  mg  per 
day,  reduce  total  fat  intake  to  less  than 
30  percent  of  calories,  and  adjust  fat 
intake  to  provide  no  more  than  8  percent 

j  of  calories  from  saturated  fat  (Ref.  13). 

I      9.  World  Health  Organization  Expert 
Committee  on  Prevention  of  Coronary 
Heart  Disease:  In  countries  with  a  high 
incidence  of  CHD,  such  as  the  United 
Slates,  blood  cholesterol  levels  should 
be  lowered  through  progressive  changes 
in  eating  patterns,  including 
consumption  of  under  300  mg  of 
cholesterol  per  day  and  less  than  10 
percent  of  energy  intake  as  saturated  fat 
(Ref.  14). 

III.  Provisions  of  the  Proposed 
Regulation — Use  of  Defmed  Terms  and 
Comparative  Statements 

A.  Introduction 

1.  Legal  Basis 

FDA  is  proposing  to  define  terms  that 
describe  the  fat,  fatty  acid,  and 
cholesterol  content  of  food,  to  provide 
for  the  proper  use  of  these  terms,  and  to 
provide  for  the  use  of  comparative 
claims  regarding  the  level  of  these 
substances  in  food  labeling.  FDA  has 
authority  to  take  these  actions  under 
sections  201(n).  403(a),  403(r),  and  701(a) 
of  the  act  (21  U.S.C.  321(n),  343(a).  343(r), 
and  371(a)).  Those  sections  authorize  the 


agency  to  adopt  regulations  that  prohibit 
labeling  that  is  false  or  misleading  in 
that  it  fails  to  reveal  material  facts  with 
respect  to  consequences  that  may  result 
from  use  of  the  food  and  that  uses  terms 
to  characterize  the  level  of  any  nutrient 
in  a  food  that  have  not  been  defined  by 
regulation  by  FDA. 

Because  the  consensus  reports  cited 
above  suggest  that  consumers  limit  their 
dietary  intake  of  fat,  fatty  acids,  and 
cholesterol,  and  because  comments  to 
the  1989  ANPRM  and  testimony  at 
FDA's  public  hearings  on  labeling  show 
that  consumers  are  concerned  about, 
and  wish  to  reduce  their  dietary  intake 
of  these  substances,  it  is  important  that 
label  statements  not  convey  a 
misleading  impression  about  the  fat, 
fatty  acid,  or  cholesterol  content  of  a 
food.  Without  clear  definitions  of  the 
terms  that  describe  the  levels  of  these 
nutrients  in  food,  manufacturers  could 
use  a  term  like  "low  fat"  on  products 
that  vary  widely  in  fat  content. 
Inconsistent  use  of  the  same  term  on 
various  products  could  only  lead  to 
consumer  confusion  and  nonuniformity 
in  the  marketplace.  To  ensure  that 
consumers  are  not  misled  and  are  given 
reliable  information,  Congress  found, 
and  FDA  agrees,  that  it  is  appropriate 
for  the  agency  to  establish  specific 
definitions  to  standardize  the  terms  used 
by  manufacturers  to  describe  the  fat, 
saturated  fatty  acid,  and  cholesterol 
content  of  foods.  FDA  is  proposing  to  do 
80  in  this  document. 

2.  Organization  of  Regulations 

As  discussed  in  the  companion 
document  on  nutrient  content  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  proposing  to 
reorganize  part  101  pf  its  regulations  to 
add  Subpart  D — Specific  Requirements 
for  Nutrient  Content  Claims.  In  doing  so, 
FDA  is  proposing  to  redesignate  current 
§  101.25  Labeling  of  foods  in  relation  to 
fat  and  fatty  acid  and  cholesterol 
content  as  §  101.62  Nutrient  content 
claims  for  fat  fatty  acid,  and 
cholesterol  content  of  foods.  This 
change  will  allow  this  section  on  fat, 
fatty  acid,  and  cholesterol  content 
Claims  to  be  grouped  with  the  other 
descriptor  definitions  in  new  subpart  D. 
r  The  companion  document  on  nutrient 
content  claims  also  proposes  to  add  a 
new  section,  S  101.13  Nutrient  content 
claims — general  principles,  which  sets 
forth  general  rules  for  all  nutrient 
content  claims.  FDA  is  proposing  in 
S  101.62(a)(2)  to  require  that  fat,  fatty 
acid,  and  cholesterol  content  claims 
comply  with  the  provisions  of  §  101.13 
as  well  as  S  101.62. 

Among  the  most  significant  of  the 
proposed  general  provisions  are 


§§  101.13(g)  and  (h).  which  set  forth  the 
requirements  for  the  statement  that, 
under  the  act,  must  accompany  any 
nutrient  content  claim.  Pursuant  to 
section  403(r)(2)(B)  of  the  act.  the  labels 
or  labeling  of  foods  that  bear  nutrient 
content  claims  must  contain  the 
following  statement  that  refers  the 
consumer  to  the  nutrition  label:  "See 

for  nutrition  information."  Under 

section  403(r)(2)(B)(i)  of  the  act.  the 
blank  must  identify  the  panel  of  the 
package  on  which  the  nutrition  label  is 
located.  Proposed  §  101.13(g)  reflects 
this  requirement. 

Proposed  S  101.13(h)  provides,  in 
accordance  with  section  403(r)(2)(B)(ii) 
of  the  act,  that  the  statement  must  also 
identify  any  nutrient  that  is  present  in 
the  food  at  a  level  that  increases  to 
persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet-related.  The 
section  also  proposes  to  define  specific 
levels  of  fat,  saturated  fat,  cholesterol, 
and  sodium  that  present  such  a  risk. 

Thus,  some  foods  that  meet  the 
definition  for  "low  fat."  for  example, 
contain  cholesterol  at  levels  that  require 
identification  of  this  nutrient  (proposed 
in  S  101.13(h)  as  levels  of  more  than  45 
mg  of  cholesterol  per  serving  or  per  100 
g  of  food).  Many  species  of  fish  and 
shellfish  are  examples  of  such  foods.  To 
refer  consumers  to  the  cholesterol 
content  of  these  foods,  the  agency  is 
proposing  in  §  101.13(h)  that  the  label  of 
such  foods  bear,  in  immediate  proximity 
to  the  "low  fat"  claim,  the  following 

statement:  "See for  information 

on  cholesterol  and  other  nutrients."  with 
the  blank  filled  in  with  the  identity  of 
the  panel  of  the  label  where  the 
nutrition  information  is  located. 

For  other  general  provisions,  th^ 
reader  is  referred  to  the  companion 
documejit  on  nutrient  content  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Consistent  with  the 
discussion  in  that  document,  to  ensure 
that  foods  that  bear  fat,  saturated  fat, 
and  cholesterol  claims  bear  nutrition 
labeling,  FDA  is  proposing  to  require 
such  labeling  as  a  general  requirement 
in  proposed  §  101.62(a)(3). 

3.  Serving  Size  to  Evaluate  Nutrient 
Content  Claims 

FDA  proposed  in  S  101.12(f)  of  the 
1990  serving  size  proposal  (55  FR  29517) 
that  for  any  container  with  more  than 
one  serving  the  proposed  standard 
serving  size  would  be  used  to  determine 
the  appropriateness  of  a  nutrient  content 
claim,  such  as  "cholesterol  free."  For 
single-serving  containers  containing  100 
percent  or  less  of  the  standard  serving, 
the  agency  proposed  to  evaluate  the 
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label  claim  based  on  the  standard 
seizing  size.  However,  for  single-serving 
containers  containing  more  than  100 
percent,  but  150  percent  or  less  of  the 
standard  serving,  the  agency  proposed 
to  evaluate  the  claim  on  the  basis  of  the 
entire  content  of  the  package. 

A  majority  of  comments  on  FDA's 
proposal  supported  the  proposed  basis 
for  evaluation  of  nutrient  content  claims. 
However,  many  food  industry  and  trade 
organization  comments  objected  to  the 
proposed  evaluation  criteria.  Such 
comments  generally  stated  that  the 
standard  serving  size,  not  the  package 
content,  should  be  used  to  evaluate 
descriptor  claims  on  all  types  and  sizes 
of  packages.  Manufacturers  pointed  out 
that  under  the  1990  proposal  on  serving 
size,  the  same  food  product  that  could 
be  labeled  as  "low  sodium"  on  the  basis 
of  the  standard  serving  size  might  not 
qualify  for  a  "low  sodium"  claim  when 
packaged  in  a  single-serving  container 
containing  between  100  percent  and  150 
percent  of  the  standard  serving.  For 
example,  an  8  fluid  ounce  container  of 
skim  milk  containing  126  mg  of  sodium 
would  meet  the  criteria  for  a  "low 
sodium  "  claim,  but  a  10  fluid  ounce 
container  of  the  same  milk  containing 
158  mg  of  sodium  would  not. 

Because  of  the  complexity  of  the 
issues  with  respect  to  serving  size  and 
the  need  to  obtain  further  pubhc 
comment  on  the  impact  of  the  1990 
amendments  and  the  lOM  report  (Ref.  4) 
on  this  subject  FDA  announced  a  public 
meeting  to  discuss  issues  related  to 
serving  size  determination  (56  FR  8084. 
February  26, 1991).  In  the  notice  of  the 
public  meeting,  FDA  raised  the  question 
of  whether  the  discrepancies  in  the  use 
of  nutrient  content  claims  on  food 
products  would  be  confusing  and  asked 
for  data  to  support  any  views  presented. 
The  public  meeting  was  held  on  April  4. 
1991,  and  provided  opportunity  for  both 
oral  and  written  comments. 

In  comments,  a  manufacturer 
suggested  that  FDA  establish  reference 
serving  sizes,  and  that  both  the 
reference  serving  size  and  the  serving 
size  declared  on  the  label  be  required  to 
be  used  to  evaluate  the  compUance  with 
FDA  criteria  for  the  nutrient  content 
claims.  The  agency  believes  that  this 
suggestion  is  a  reasonable  approach  to 
regulating  the  use  of  nutrient  content 
claims  not  only  on  single-serving 
containers  but  also  on  all  other  products 
when  the  serving  size  declared  on  the 
label  differs  from  the  reference  standard 
(e.g.,  products  in  discrete  units  such  as 
muffms).  Therefore,  in  proposed 
§  101.12(b)  in  the  agency's  reproposal  on 
serving  sizes  published  elsewhere  in  this 
issue  of  the  Federal  Re^ster.  FDA  has 


set  forth  reference  amounts  customarily 
consumed  per  eating  occasion  (reference 
amounts)  for  131  food  product 
categories.  In  accordance  with 
provisions  of  the  1990  amendments  that 
require  label  serving  sizes  to  be 
expressed  in  common  household 
measures,  proposed  S  101.9(b)(2)  in  the 
same  document  provides  procedures  for 
manufacturers  to  use  in  converting  the 
reference  amounts,  which  generally  are 
in  metric  measures,  to  label  serving 
sizes  most  appropriate  for  their  specific 
products. 

In  proposed  S  101.12(g),  FDA  is 
proposing  that,  if  the  serving  size 
declared  on  the  product  label  differs 
from  the  reference  amount  listed  in 
proposed  S  101.12(b),  both  the  reference 
amount  and  the  serving  size  declared  on 
the  product  label  must  be  used  to 
determine  whether  the  product  meets 
the  FDA  criteria  for  nutrient  content 
claims  as  set  forth  in  21  CFR  part  101. 
subpart  D. 

Consistent  with  proposed  §  101.12(g). 
FDA  is  proposing  for  the  subject  fat. 
fatty  acid,  and  cholesterol  claims  (as 
well  as  for  all  other  nutrient  content 
claims  discussed  in  the  companion 
document  on  nutrient  content  claims] 
that  all  per  serving  criteria  (e.g.,  less 
than  2  mg  of  cholesterol  per  serving  for 
"cholesterol  free"  claims)  will  apply  to 
the  serving  size  declared  on  the  product 
label  and,  where  the  labeled  serving  size 
and  the  reference  amount  differ,  to  the 
reference  amount  as  well.  Therefore, 
taking  the  preceding  example  of  skim 
milk,  the  proposed  reference  amount 
customarily  consumed  for  all  beverages 
is  240  milliliters  which  is  equivalent  to  8 
fluid  ounces.  When  considering  the  8 
fluid  ounce  container,  the  reference 
amount  and  the  labeled  serving  size  are 
the  same.  Therefore,  because  8  fluid 
ounces  of  skim  milk  contain  126  mg  of 
sodium  and  the  definition  for  "low 
sodium"  is  an  amount  of  140  mg  or  less, 
the  container  could  bear  a  "low  sodium" 
claim. 

However,  when  considering  the  10 
fiuid  ounce  container,  the  labeled 
serving  size  is  larger  than  the  reference 
amount.  Ten  fluid  ounces  of  skim  milk 
captain  158  mg  of  sodium,  an  amount 
exceeding  the  definition  for  "low 
sodium."  Therefore,  while  the  amount  of 
sodium  in  the  reference  amount  of  skim 
milk  is  within  the  definition,  the  amount 
of  sodium  in  the  labeled  serving  size  is 
not.  Hence,  if  this  proposed  rule  is 
adopted,  the  10  fluid  ounce  container 
could  not  bear  a  "low  sodium"  claim. 
While  acknowledging  the  apparent 
contradiction  this  difference  in 
treatment  causes,  FDA  tentatively 
concludes  that  it  would  be  misleading  to 


allow  claims  based  only  on  the 
reference  amount  because,  particularly 
with  single-serving  containers,  the 
consumer  is  expected  to  consume  the 
entire  labeled  serving  size.  Likewise,  it 
could  also  be  misleading  to  allow  claims 
based  only  on  the  labeled  serving  size, 
because  this  could  cause  manufacturers 
to  attempt  to  manipulate  serving  sizes, 
even  within  the  proposed  constraints. 
In  the  regulations  in  subpart  D  of  21 
CFR  part  101,  the  agency  will  describe 
the  applicability  of  these  dual  criteria  to 
the  quantitative  amounts  in  the 
proposed  regulations  as  per  reference 
amount  customarily  consumed  and  "per 
labeled  serving  size."  Rather  than 
complicating  the  discussions  concerning 
proposed  quantitative  amounts  in  this 
preamble,  however,  FDA  will  abbreviate 
"per  reference  amount  customarily 
consumed  and  per  labeled  serving  size" 
as  "per  serving. ' 

B.  Total  Fat  Claims 

1.  "Fat  free" 

a.  Definition.  In  response  to  the  1989 
ANPRM,  FDA  received  a  few  comments 
on  the  definition  of  the  term  "fat  free." 
Most  of  these  comments  recommended 
that  "fat  free"  be  defined  as  0.5  g  or  less 
per  serving. 

The  agency  finds  merit  in  these 
comments  and  is  proposing  in 
9  101.62(b)(l)(i)  to  define  the  term  "fat 
hee"  ("free  of  fat,"  "no  fat,"  "zero  fat," 
"nonfat,"  "trivial  source  of  fat," 
"negligible  source  of  fat,"  or  "dietarily 
insignificant  source  of  fat")  to  include 
foods  that  contain  less  than  0.5  g  of  fat 
per  serving. 

FDA  has  discussed  in  the  companion 
document  on  nutrient  content  claims, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  its  general  approach  to 
defining  "free"  levels  of  nutrients.  This 
approach  is  that  the  level  of  a  nutrient 
that  is  described  as  "free"  should  be  at 
or  near  the  reliable  limit  of  detection  for 
the  nutrient  in  foods  and  should  be 
dietetically  trivial  or  physiologically 
inconsequential. 

In  the  case  of  analytical 
methodologies  for  fat,  0.5  g  of  fat  per 
serving  defines  a  level  of  fat  in  food  that 
is  at  or  near  the  reliable  limit  of 
detection  of  fat  in  food.  The  actual  limit 
of  detection  of  fat  in  food  varies  with 
different  food  products.  However,  0.5  g 
represents  the  limit  of  quantitation  in 
essentially  all  foods  (i.e.,  analytical 
precision  and  accuracy  below  this 
amount  is  difficult).  In  proposed 
§  101.9(c)(4)  of  the  supplementary 
nutrition  labeling  proposal,  the  agency  is 
proposing  that  less  than  0.5  g  of  fat 
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allow  claims  based  only  on  the 
reference  amount  because,  particularly 
with  single-serving  containers,  the 
consumer  is  expected  to  consume  the 
entire  labeled  serving  size.  Likewise,  it 
could  also  be  misleading  to  allow  claims 
based  only  on  the  labeled  serving  size, 
because  this  could  cause  manufacturers 
to  attempt  to  manipulate  serving  sizes, 
even  within  the  proposed  constraints. 
In  the  regulations  in  subpart  D  of  21 
CFR  part  101,  the  agency  will  describe 
the  applicability  of  these  dual  criteria  to 
the  quantitative  amounts  in  the 
proposed  regulations  as  per  reference 
amount  customarily  consumed  and  "per 
labeled  serving  size."  Rather  than 
complicating  the  discussions  concerning 
proposed  quantitative  amounts  in  this 
preamble,  however,  FDA  will  abbreviate 
"per  reference  amount  customarily 
consumed  and  per  labeled  serving  size" 
as  "per  serving." 

B.  Total  Fat  Claims 

1.  "Fat  free" 

a.  Definition.  In  response  to  the  1989 
ANPRM,  FDA  received  a  few  comments 
on  the  defmition  of  the  term  "fat  free." 
Most  of  these  comments  recommended 
that  "fat  free"  be  defmed  as  0.5  g  or  less 
per  serving. 

The  agency  finds  merit  in  these 
comments  and  is  proposing  in 
S  101.62(b)(l)(i)  to  deflne  the  term  "fat 
free"  ("free  of  fat,"  "no  fat,"  "zero  fat," 
**nonfat,"  "trivial  source  of  fat," 
"negligible  source  of  fat,"  or  "dietarily 
insignificant  source  of  fat")  to  include 
foods  that  contain  less  than  0.5  g  of  fat 
per  serving. 

FDA  has  discussed  in  the  companion 
document  on  nutrient  content  claims, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  its  general  approach  to 
defining  "free"  levels  of  nutrients.  This 
approach  is  that  the  level  of  a  nutrient 
that  is  described  as  "free"  should  be  at 
or  near  the  reliable  limit  of  detection  for 
the  nutrient  in  foods  and  should  be 
dietetically  trivial  or  physiologically 
inconsequential. 

In  the  case  of  analytical 
methodologies  for  fat,  0.5  g  of  fat  per 
serving  defines  a  level  of  fat  in  food  that 
is  at  or  near  the  reliable  limit  of 
detection  of  fat  in  food.  The  actual  limit 
of  detection  of  fat  in  food  varies  with 
different  food  products.  However,  0.5  g 
represents  the  limit  of  quantitation  in 
essentially  all  foods  (i.e.,  analytical 
precision  and  accuracy  below  this 
amount  is  difficult).  In  proposed 
§  101.9(c)(4)  of  the  supplementary 
nutrition  labeling  proposal,  the  agency  is 
proposing  that  less  than  0.5  g  of  fat 


could  be  declared  as  "0"  in  nutrition 
labeling. 

In  addition,  the  agency  has  selected 
0.5  g  per  serving  as  the  definition  for  "fat 
free"  because  it  believes  that  a  cutoff  of 
0.5  g  is  low  enough  compared  to  the 
DRV  for  fat  which  is  75  g.  to  be 
considered  dietetically  trivial  or 
physiologically  inconsequential.  For 
example,  a  person  consuming  16  to  20 
servings  per  day  (Refs.  15  through  17)  of 
food  containing  0.5  g  of  fat  per  serving 
would  consume  only  8  to  10  g  of  total  fat 
per  day,  or  no  more  than  90  calories 
from  fat  per  day  and  (for  a  diet  of  2.350 
calories)  less  than  4  percent  of  calories 
from  fat.  This  level  of  fat  is  insignificant 
compared  to  the  recommended  level  of 
30  percent  or  less  of  calories  from  fat  in 
the  diet  (Refs.  6.  9  through  11.  and  13). 

FDA  established  a  policy  of  using 
"free"  as  a  descriptor  of  physiologically 
insigniBcant  levels  of  a  food  component 
when  it  adopted  the  regulation  for 
sodium  nutrient  content  claims  (49  VR 
155ia  April  18, 1984).  The  agency  has 
received  comments  that  contend  that  the 
term  "fat  free"  will  mislead  consumers 
into  beUeving  that  food  so  labeled  is 
completely  without  fat  However,  the 
agency  believes  that  no  harm  will  result 
from  any  misunderstanding  caused  by 
the  use  of  this  term  on  foods  that  meet 
the  definition  because,  as  discussed 
above,  foods  containing  less  than  0.5  g 
of  fat  per  serving  contain  a  trivial 
amount  of  fat  compared  to  the  total 
dietary  intake  of  fat  for  any  particular 
individual.  FDA  is  proposing  to  express 
this  requirement  on  a  per  serving  basis 
because  it  believes  that  consumers  are 
most  familiar  with  nutrient  content 
claims  being  defined  in  this  manner.  The 
agency  has  used  this  basis  in  defining 
terms  that  describe  the  calorie,  sodium, 
and  cholesterol  content  of  foods  and  is 
therefore  proposing  an  approach  that  is 
consistent  with  that  used  by  the  agency 
in  the  past  Comments  that  the  agency 
has  received  in  response  to  the  1989 
ANPRM  and  public  hearings  also 
supported  continued  use  observing  sizes 
in  the  definition  of  nutrient  content 
claims,  as  did  the  lOM  report  (Ref  4). 

The  agency  is  not  proposing  a  second 
criterion  based  on  the  amount  of  fat  per 
100  g  for  the  definition  of  "free"  because 
the  first  proposed  criterion  for  this 
nutrient  requires  that  the  food  contain 
such  a  trivial  level  of  fat  from  a  public 
health  perspective  that  even  frequent 
consumption  in  large  amounts  of  foods 
that  bear  a  "fat  free"  descriptor  would 
not  affect  in  any  meaningful  way  the 
overall  fat  level  in  the  diet. 

b.  Use  of  "fat  free  "  on  products  with 
added  fat  The  agency  is  aware  that  the 
claim  "fat  free"  appears  on  the  labels  of 
certain  products  to  which  small  amounts 


of  fat  have  been  deliberately  added  as 
an  ingredient  For  example,  some 
products  that  declare  a  fat  content  of 
"zero"  and  that  bear  the  claim  "fat  free" 
list  soybean  oil  as  an  ingredient.  The 
agency  has  received  letters  expressing 
confusion  about  this  type  of  labeling. 
The  Minnesota  State  Attorney  General, 
writing  on  behalf  of  eight  other  State 
attorneys  general,  has  written  to  the 
agency  to  express  their  view  that  such 
labeling  would  be  misleading  to 
consumers  (Ref  18). 

In  response  to  these  concerns,  the 
agency  is  proposing  in  §  101.62(b)(l)(ii) 
to  add  a  second  criterion  to  the 
definition  of  "fat  free"  to  disallow  the 
usie  of  the  term  on  the  labels  of  products 
to  which  fats  or  oils  have  been  added  as 
ingredients.  Without  this  criterion,  it 
would  be  possible  for  a  food  that  meets 
the  quantitative  criterion  for  the  "fat 
free"  descriptor  (i.e.,  contains  less  than 
0.5  g  of  fat  per  serving)  to  have  a  small 
amount  of  fat  or  oil  added  as  an 
ingredient. 

The  claim  "fat  free"  is  a 
representation  that  the  food  is  free  of 
fat.  The  agency  believes  that  this 
representation  can  be  made  in  good 
faith  if  the  food  inherently  contains  very 
small  amounts  of  fat  (i.e..  less  than  0.5  g 
per  serving)  because  the  food  does  not 
contain  a  dietarily  significant  amount  of 
fat  Such  a  representation  cannot  be 
made  in  good  faith,  however,  if  the 
mianufacturer  intentionally  adds  a  fat  or 
oil  to  the  food.  In  such  circumstances, 
even  though  the  fat  might  not  be 
dietarily  significant  it  is  obvious  from 
reading  the  ingredient  statement  that  it 
has  been  added,  and.  thus,  FDA 
teinta tively  concludes  that  representing 
the  food  as  free  of  fat  would  cause 
confusion  and  be  false  and  misleading 
under  sections  201{n)  and  403(a)  of  the 
act.  The  agency  solicits  comments  on 
this  tentative  conclusion. 

As  an  alternative  approach,  it  would 
be  possible  to  allow  "free"  claims  even 
though  the  nutrient  is  added,  if  the  label 
includes  a  disclosure  statement  in 
association  with  the  claim 
acknowledging  the  addition  of  the 
nutrient.  In  order  for  the  claim  to  not  be 
misleading,  such  a  disclosure  statement 
would  need  to  be  prominent  and 
immediately  adjacent  to  the  claim  each 
time  it  is  made.  Such  a  disclosure  might 
state.  "An  insignificant  amount  of  fat 
has  been  added  to  this  product  as  an 
ingredient."  This  approach  was 
suggested  by  the  Minnesota  Attorney 
General  as  an  alternative  If  FDA 
determined  that  it  was  not  feasible  to 
prohibit  nutrient  free  claims  on  products 
that  contained  a  very  small  amount  of  a 
nutrient  added  as  an  ingredient  (Ref  18). 
The  agency  solicits  comments  on 


whether  nutrient  free  claims  should  be 
allowed  on  products  that  contain  a  very 
small  amount  of  a  the  nutrient  as  an 
ingredient  if  such  products  provide  an 
appropriate  disclosure  statement  and,  if 
so.  what  such  a  disclosure  statement 
should  be.  The  agency  points  out. 
however,  that  although,  under  this 
proposal,  a  product  would  not  be 
allowed  to  call  itself  "free"  of  a  nutrient 
if  a  manufacturer  intentionally  added 
the  nutrient  to  the  food  as  an  ingredient, 
the  label  could  make  other  positive,  true, 
ana  nonmisleading  statements  about  the 
product  such  as  how  little  of  the  nutrient 
is  actually  in  the  product.  For  example, 
if  a  manufacturer  found  that  it  was 
necessary  to  add  a  very  small  amount  of 
fat  to  a  product  to  assure  that  the 
product  was  palatable  to  consumers,  the 
label  could  make  a  statement  reflecting 
the  amount  of  fat  in  the  product 
provided  that  that  amount  of  that 
nutrient  could  meet  the  definition  for 
"low  fat."  Such  a  statement  might  be 
"contMns  less  that  Vt  gram  of  fat  per 
serving."  or  if  accurate.  "99  percent  fat 
free."  This  labeling  is  consistent  with 
§  101.13(i)  which  states  that,  in  addition 
to  statements  about  the  percent  of  a 
vitamin  or  mineral  in  a  food  relative  to 
the  RDI.  the  label  or  labeling  of  a 
product  may  contain  a  statement  about 
the  percent  or  amount  of  a  nutrient  that 
implies  that  the  food  is  high  or  low  in  a 
nutrient  if  the  food  actually  meets  the 
definition  for  either  "high"  or  "low"  as 
defined  for  the  nutrient  that  the  label 
addresses. 

In  addition,  the  label  or  labeling  of  a 
product  may  bear  a  variety  of  other 
positive  statements  about  the  product 
such  as  the  product  is  "low."  or  in  the 
case  of  sodium,  "very  low."  in  the 
nutrient  or  that  the  amount  of  the 
nutrient  in  the  food  is  reduced,  if  that  is 
the  case,  or  that  there  is  less  of  the 
nutrient  in  the  product  than  some  in 
another  product. 

c.  Foods  inherently  fat  free.  Section 
403(r)(2)(A)(ii)  states  that  absence  (i.e., 
■free")  claims  may  not  be  made  for 
foods  unless  the  nutrient  for  which  the 
claim  is  made  is  usually  found  in  the 
food,  or  in  a  food  that  substitutes  for  the 
food  (see  proposed  S  101.13(d]).  or  the 
Secretary  allows  such  a  claim  based  on 
a  finding  that  the  claim  would  assist 
consumers  to  maintain  a  healthy  diet. 
Thus  the  act  gives  the  agency  the 
authority  to  limit  "free"  claims  on  foods 
inherently  free  of  a  nutrient. 

However.  FDA  believes  that 
highlighting  "fat  free"  foods  can  help 
consumers  maintain  healthy  dietary 
practices  whether  the  food  is  inherently 
free  of  fat  or  is  processed  to  be  that 
way.  Many  respondents  to  FDA's 
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consumer  surveys  have  reported 
diniculty  in  understanding  the 
quantitative  information  presented  in 
nutrition  labeling  (Ref.  19).  Furthermore. 
FDA  surveys  have  shown  that 
consumers  want  nutrient  content  claims 
and  find  them  useful  in  making  food 
selections.  Supermarket  studies  by  FDA 
have  shown  that  shoppers  are  using 
descriptive  terms  that  highlight  positive 
nutritional  attributes  (such  as  "fat  free") 
to  make  food  purchase  selections  (Refs. 
20  and  21).  In  addition,  they  help  to 
educate  consumers  on  the  intrinsic 
properties  of  foods.  FDA  believes  that 
the  definitions  established  in  this 
proposed  rule  respond  to  consumers' 
needs.  Therefore.  FDA  has  tentatively 
concluded  that  it  is  not  necessary  to 
limit  "fat  free"  claims  to  foods  in  which 
fat  is  usually  present  or  that  substitute 
for  foods  that  usually  contain  fat. 

However,  the  agency  believes  that  the 
unqualified  use  of  the  term  "free"  on 
foods  that  are  inlierently  free  of  a 
nutrient  can  be  misleading  because  such 
terminology  would  imply  that  the  food 
has  been  altered  to  reduce  the  nutrient 
as  compared  to  other  foods  of  the  same 
type.  Accordingly.  FDA  is  proposing  in 
this  document  (§  l(n.62(b)(l)(iii))  and  in 
the  companion  document  on  nutrient 
content  claims  (§  101.13(e))  to  require 
that  if  a  food  is  free  of  a  nutrient  without 
the  benefit  of  special  processing, 
alteration,  formulation,  or  reformulation 
to  lower  the  content  of  the  nutrient,  it 
must  refer  to  all  foods  of  that  type  and 
not  merely  to  the  particular  brand  to 
which  the  labeling  is  attached.  For 
example,  many  fruits  and  vegetables  are 
foods  that  would  meet  the  definition  for 
the  term  "fat  free."  Therefore,  if  the 
agency  adopts  this  policy,  broccoli  that 
bears  a  "fat  free"  descriptor  would  have 
to  bear  labeling  such  as  "broccoli,  a  fat 
free  food." 

This  requirement  is  consistent  with 
the  general  policy  on  "free"  and  "low" 
claims  discussed  in  the  preamble  to  the 
final  rule  on  sodium  labeling  in  relation 
to  sodium  claims  (49  FR  15510  at  15517) 
and  proposed  in  S  101.25(a)(2)(i)  and 
(a)(2)(ii)  of  the  tentative  final  rule  for 
both  "free"  and  "low"  cholesterol  claims 
(55  FR  29456).  The  agency  believes  that 
this  requirement  is  necessary  to  prevent 
the  consumer  from  being  misled  by  an 
implication  that  a  particular  food  has 
been  altered  to  lower  its  fat,  when,  in 
fact,  all  foods  of  that  type  are  naturally 
free  of.  or  low  in.  that  nutrient. 

FDA  is  aware  that  the  effect  of  this 
proposed  action  will  be  to  allow  "free" 
claims  on  foods  that  do  not  usually 
contain  the  nutrient  (e.g..  "Brand  A  soft 
drink,  a  fat-free  food").  However, 
because  of  the  importance  of 


highlighting  "fat  free"  foods,  the  agency 
believes  that  this  course  is  the 
appropriate  one.  FDA  specifically 
requests  comments  on  this  aspect  of  its 
proposal. 

Therefore.  FDA  is  proposing  in 
§  101.62(b)(1)  to  allow  "fat  free"  claims 
on  all  foods  that  contain  less  than  0.5  g 
of  fat  per  serving  and  contain  no  added 
fat  or  oil  and.  in  §  101.62{b)(l)(iii).  to 
require  that  "fat  free"  claims  on  foods 
that  are  inherently  "fat  free"  disclose 
that  fat  is  not  usually  present  in  the 
food. 

2.  "Low  Fat" 

a.  Definition.  Most  of  the  comments 
on  the  1989  ANPRM  that  dealt  with  fat 
nutrient  content  claims  favored  a  single, 
uniform  maximum  cutoff  ranging  from  2 
to  5  g  of  fat  per  serving  for  all  food 
categories  for  defining  the  term  "low 
fat." 

The  comments  favoring  5  g  of  fat  per 
serving  for  all  food  categories  were 
primarily  from  representatives  of  the 
dairy  industry,  who  suggested  that  the 
cutoff  for  "low  fat"  be  consistent  with 
the  cutoff  in  the  food  standard  for  lowfat 
milk  (21  CFR  131.135).  This  standard, 
which  was  promulgated  in  1973,  allows 
milk  containing  0.5-,  1-,  1.5-  or  2-percent 
milkfat  to  be  named  "lowfat  milk."  Two 
percent  milkfat  in  an  8-fluid  ounce 
serving  equates  to  5  g  of  fat. 

The  agency,  however,  has  derived  its 
proposed  definition  for  "low  fat"  and 
the  synonyms  "low  in  fat,"  contains  a 
small  amount  of  fat.  "low  source  of  fat," 
or  "little  fat"  from  the  proposed  general 
principles  for  nutrient  content  claims 
that  appear  in  the  companion  document 
on  nutrient  content  claims  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Under  these  general  principles, 
the  agency  is  defining  a  "low"  claim  for 
a  nutrient  that  is  ubiquitous  in  the  food 
supply  as  an  amount  equal  to  2  percent 
of  the  DRV  for  the  nutrient.  FDA  has 
selected  2  percent  as  the  starting  point 
based  on  its  historical  use  of  2  percent 
of  the  U.S.  RDA  as  a  measurable  amount 
of  a  nutrient  in  a  food  (§  101.3(e)(4)(ii)). 

To  arrive  at  a  defined  value  for  "low" 
when  a  nutrient  is  not  ubiquitous,  the 
agency  is  proposing  to  increase  the  2 
percent  amount  to  adjust  for  the 
nutrient's  uneven  distribution  in  the 
food  supply.  This  adjustment  recognizes 
the  practice  of  dietary  planning  in  which 
a  person  consumes  in  a  day  a 
reasonable  number  of  servings  of  foods 
labeled  as  "low,"  balanced  with  a 
number  of  servings  of  foods  that  do  not 
contain  the  nutrient  in  question  and  a 
small  number  of  servings  of  foods  that 
contain  the  nutrient  at  levels  above  the 
"low"  level,  and  is  still  able  to  stay 
comfortably  within  the  guidelines  of  the 


various  dietary  recommendations.  This 
adjustment  to  reflect  the  nutrient's 
distribution  in  the  food  supply  has  the 
effect  of  permitting  a  wider  variety  of 
foods  to  be  labeled  as  "low"  than  would 
be  possible  if  the  2  percent  of  the  DRV 
standard  was  used  generally  to  define 
"low." 

With  respect  to  fat,  current  dietary 
guidelines  (Refs.  6.  8.  and  9)  recommend 
that  a  person  consume  a  maximum  of  30 
percent  of  calories  from  fat.  which  in  a 
diet  of  2.350  calories  per  day  would 
allow  for  consumption  of  a  maximum  of 
75  g  of  fat  per  day.  This  value  has  been 
proposed  as  the  DRV  for  fat  (55  FR 
29476).  Two  percent  of  this  proposed 
DRV  is  1.5  g. 

The  agency  is  not  proposing  1.5  g  as 
the  cutoff  of  a  "low  fat"  claim,  however, 
because  fat  is  not  ubiquitous  in  the  food 
supply.  For  instance,  very  little  fat  is 
found  in  most  fruits,  vegetables,  and 
grains.  Because  fat  is  not  ubiquitous  and 
yet  is  found  in  more  than  a  few  food 
categories.  FDA  tentatively  concludes 
that  an  appropriate  upper  limit  for  a 
"low  fat"  claim  should  be  set  at  two 
times  2  percent  of  the  DRV.  or  3  g  per 
serving.  The  agency  tentatively 
concludes  that  this  amount  is  a 
reasonable  definition  for  "low  fat" 
because  an  average  level  of  3  g  in  16  to 
20  servings  of  food  per  day  (balancing 
the  number  of  foods  that  do  not  contain 
fat  with  those  that  contain  higher  levels 
of  fat  to  yield  an  average  of  3  g  of  fat  per 
serving)  would  supply  48  to  60  g  of  fat 
daily,  comfortably  within  the  DRV  of  75 
g  of  total  fat.  Therefore,  the  agency  is 
proposing  in  S  101.62(b)(2)(i)  that  a  "low 
fat"  food  contain  3  g  or  less  of  fat  per 
serving. 

It  should  be  noted  that  in  deciding 
whether  a  food  meets  the  criteria  for 
"low  fat"  (and  all  other  nutrient  content 
claims  except  "free").  FDA  considers  the 
per  serving  criterion  to  pertain  to  the 
amount  that  is  appropriately  declared  in 
nutrition  labeling  under  §  101.9  rather 
than  the  amount  that  is  actually  present 
in  the  food  product.  Therefore,  a  food 
may  meet  the  "low  fat"  criterion  of  "3  g 
or  less  fat  per  serving"  even  though  it 
actually  contains  slightly  more  than  3  g 
of  fat  per  serving.  This  anomaly  occurs 
because  of  the  rounding  rules  that  FDA 
is  proposing  in  the  nutrition  labeling 
regulations.  Proposed  S  101.9(c)(4)  states 
that  fat  is  to  be  expressed  to  the  nearest 
1/2  g.  Accordingly,  if  FDA  adopts  that 
provision  in  the  final  nutrition  labeling 
regulations,  a  food  containing  up  to  3.24 
g  of  fat  would  declare  the  level  of  fat  as 
3  g  in  nutrition  labeling  and  would  thus 
meet  the  criterion  of  "3  g  or  less  fat  per 
serving." 
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various  dietary  recommendations.  This 
adjustment  to  reflect  the  nutrient's 
distribution  in  the  food  supply  has  the 
effect  of  permitting  a  wider  variety  of 
foods  to  be  labeled  as  "low"  than  would 
be  possible  if  the  2  percent  of  the  DRV 
standard  was  used  generally  to  define 
"low." 

With  respect  to  fat,  current  dietary 
guidelines  (Refs.  6,  8,  and  9)  recommend 
that  a  person  consume  a  maximum  of  30 
percent  of  calories  from  fat,  which  in  a 
diet  of  2.350  calories  per  day  would 
allow  for  consumption  of  a  maximum  of 
75  g  of  fat  per  day.  This  value  has  been 
proposed  as  the  DRV  for  fat  (55  FR 
29476).  Two  percent  of  this  proposed 
DRV  is  1.5  g. 

The  agency  is  not  proposing  1.5  g  as 
the  cutoff  of  a  "low  fat"  claim,  however, 
because  fat  is  not  ubiquitous  in  the  food 
supply.  For  instance,  very  little  fat  is 
found  in  most  fruits,  vegetables,  and 
grains.  Because  fat  is  not  ubiquitous  and 
yet  is  found  in  more  than  a  few  food 
categories,  FDA  tentatively  concludes 
that  an  appropriate  upper  limit  for  a 
"low  fat"  claim  should  be  set  at  two 
times  2  percent  of  the  DRV,  or  3  g  per 
serving.  The  agency  tentatively 
concludes  that  this  amount  is  a 
reasonable  definition  for  "low  fat" 
because  an  average  level  of  3  g  in  16  to 
20  servings  of  food  per  day  (balancing 
the  number  of  foods  that  do  not  contain 
fat  with  those  that  contain  higher  levels 
of  fat  to  yield  an  average  of  3  g  of  fat  per 
serving)  would  supply  48  to  60  g  of  fat 
daily,  comfortably  within  the  DRV  of  75 
g  of  total  fat.  Therefore,  the  agency  is 
proposing  in  S  101.62(b)(2)(i)  that  a  "low 
fat"  food  contain  3  g  or  less  of  fat  per 
serving. 

It  should  be  noted  that  in  deciding 
whether  a  food  meets  the  criteria  for 
"low  fat"  (and  all  other  nutrient  content 
claims  except  "free"),  FDA  considers  the 
per  serving  criterion  to  pertain  to  the 
amount  that  is  appropriately  declared  in 
nutrition  labeling  under  §  101.9  rather 
than  the  amount  that  is  actually  present 
in  the  food  product.  Therefore,  a  food 
may  meet  the  "low  fat"  criterion  of  "3  g 
or  less  fat  per  serving"  even  though  it 
actually  contains  slightly  more  than  3  g 
of  fat  per  serving.  This  anomaly  occurs 
because  of  the  rounding  rules  that  FDA 
is  proposing  in  the  nutrition  labeling 
regulations.  Proposed  S  101.9(c)(4)  states 
that  fat  is  to  be  expressed  to  the  nearest 
1/2  g.  Accordingly,  if  FDA  adopts  that 
provision  in  the  final  nutrition  labeling 
regulations,  a  food  containing  up  to  3.24 
g  of  fat  would  declare  the  level  of  fat  as 
3  g  in  nutrition  labeling  and  would  thus 
meet  the  criterion  of  "3  g  or  less  fat  per 
serving." 


This  anomaly  will  not  occur  with 
"free"  claims  biecause  FDA  is  proposing 
to  define  them  as  "less  than  X  amount** 
rather  than  "X  amount  or  less."  Because 
the  integer  is  not  included  in  the 
definition,  FDA  is  proposing  not  to  allow 
rounding  above  that  amount. 

b.  Need  for  criterion  based  on  weight. 
The  agency  is  proposing  in 
§  101.62(b)(2)(i)  that  a  "low  fat"  food 
would  have  to  contain  3  g  or  less  fat  per 
100  g  as  well  as  per  serving.  FDA  has 
stated  in  the  companion  document  on 
nutrient  content  claims  that  an 
additional  criterion  based  on  weight  is 
needed  in  some  cases  to  prevent  claims 
from  being  misleading.  For  example, 
some  nutrient-dense  foods  have  small 
serving  sizes.  Although  these  foods 
would  meet  the  "low  fat"  definition  on  a 
per  serving  basis,  because  they  may  be 
consumed  frequently  throughout  the 
day,  they  could  produce  a  substantial 
total  daily  intake  of  a  nutrient  like  fat. 
Thus,  the  agency  has  tentatively 
concluded  that  a  second  density 
criterion  is  appropriate  for  "low  fat" 
foods.  A  density  criterion  has  been  used 
in  conjunction  with  "low  calorie"  claims 
since  1977  (see  current  §  105.66(c)(l)(ii)) 
and  was  proposed  as  part  of  the 
definition  for  "low  cholesterol"  in 
§  101.25(a)(2)(ii)  of  the  tentative  final 
rule  for  cholesterol  nutrient  content 
claims  (55  FR  29456). 

Examples  of  foods  that  do  not  meet 
the  definition  of  "low  fat"  because  they 
do  not  meet  the  serving  and  density 
criteria  include  semi-solid  frozen  dessert 
toppings  (2.3  g  of  fat  per  serving  but  25  g 
of  fat  per  100  g  of  the  food)  and  thick 
vanilla  shakes  (10.4  g  of  fat  per  serving 
although  only  3  g  of  fat  per  100  g  of  the 
food). 

The  agency  notes  that  the  proposed 
criteria  for  the  definition  of  "low  fat" 
differ  from  the  criteria  of  2  g  or  less  of 
fat  per  serving  and  10  percent  or  less  of 
fat  on  a  dry  weight  basis  that  the  agency 
in  the  past  has  advised  those  interested 
to  infer  from  §  101.25(c)(1)  as  a 
definition  of  "low  fat"  (Ref  2).  Although 
the  first  criterion  (3  g  per  serving)  of  the 
proposed  definition  is  more  lenient  than 
past  agency  advice  (2  g  per  serving),  the 
second  criterion  (3  g  per  100  g  of  food) 
makes  the  total  number  of  foods  that 
meet  the  proposed  definition  essentially 
equivalent  to  the  total  number  of  foods 
that  met  the  criteria  of  2  g  or  less  of  fat 
per  serving  and  10  percent  or  less  of  fat 
on  a  dry  weight  basis.  The  assortment  of 
foods  varies  somewhat  however.  For 
instance,  some  of  the  foods  that  meet 
the  proposed  criteria  and  not  the 
previous  criteria  include  1  percent 
lowfat  milk,  and  some  soups.  Foods  that 
would  meet  either  "low  fat"  definition 


include  most  fruit  and  vegetables, 
certain  fish,  shellfish,  soups,  and  a  few 
types  of  bread  and  cereal.  Foods  that  do 
not  meet  the  proposed  criteria  that  had 
met  the  previous  criteria  include  some 
breads,  cookies,  cereals  (particularly 
presweetened  cereals),  and  dehydrated 
soups.  FDA  tentatively  finds  it  is 
appropriate  to  no  longer  permit  these 
foods  to  make  "low  fat"  claims  because, 
if  they  are  consumed  frequently,  they 
could  result  in  a  substantial  total  daily 
intake  of  fat. 

c.  Foods  inherently  "lowfat. " 
Consistent  with  the  discussion  above  for 
foods  inherently  fat  free,  the  agency 
believes  that  the  use  of  the  term  "low 
fat"  on  foods  that  are  inherently  low  in 
fat  can  be  misleading.  Accordingly,  FDA 
is  proposing  in  S  101.62(b)(2)(ii)  to 
require  that  "low  fat"  claims  on  foods 
that  inherently  meet  the  definition  for 
"low  fat"  refer  to  all  foods  of  that  type 
and  not  merely  to  the  particular  brand  to 
which  the  labeling  is  applied. 

For  example,  frozen  perch  would 
Inherently  meet  the  definition  for  the 
term  "low  fat."  Therefore,  if  the  agency 
adopts  proposed  9  101.62(b)(2](ii).  a 
package  of  frozen  perch  would  be 
labeled  "frozen  perch,  a  low  fat  food." 
This  requirement  is  consistent  with  the 
general  policy  on  "free"  and  "low" 
nutrient  content  claims  proposed  in 
S  101.13(e)(2),  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

d.  "Low  fat"  weal-type  products.  FDA 
has  discussed  in  the  companion 
document  on  nutrient  content  claims  the 
requests  that  the  agency  has  received 
for  definitions  for  nutrient  content 
claims  that  can  be  used  on  labels  and  in 
labeling  of  meal-type  products.  It  is 
apparent  that  the  per  serving  criteria  in 
the  agency's  proposed  definitions  for 
claims  for  individual  food  products  are 
too  restrictive  to  apply  to  these 
products. 

In  1988,  in  an  effort  to  establish 
nutrient  content  claims  that  would  help 
consumers  identify  positive  nutritional 
characteristics  of  meal-type  products, 
the  agency  proposed  as  a  guideline  that 
a  meal  containing  less  than  100  mg  of 
cholesterol  could  be  described  as  a  "low 
cholesterol  meal"  However,  in  its 
tentative  final  rule  on  cholesterol 
nutrient  content  claims,  the  agency 
withdrew  from  this  position  because 
there  was  no  clear  definition  of  the  term 
"meal"  and  asked  for  further  comment 

To  meet  this  need,  and  based  on  a 
letter  submitted  by  the  Grocery 
Manufacturers  of  America,  Inc.  (GMA) 
(Ref  22),  FDA  is  proposing  In  i  101.13(1) 
in  its  companion  document  on  nutrient 
content  claims  to  define  a  "meal-type 


product"  as  a  food  that:  (1)  Makes  a* 
significant  contribution  to  the  diet  (a)  by 
providing  at  least  200  calories  or  (b) 
weighing  at  least  6  ounces,  and  (2) 
contains  ingredients  from  2  or  more  of 
the  following  four  food  groups:  bread, 
cereal,  rice,  and  pasta  group;  fruit  and 
vegetable  group;  milk,  yogurt,  and 
cheese  group;  and  meat  poultry,  fish, 
dry  beans,  eggs,  and  nuts  group,  and  (3) 
is  represented  as,  or  is  in  a  form 
commonly  understood  to  be,  a  breakfast, 
lunch,  dinner,  meal,  main  dish,  entree,  or 
pizza. 

In  its  letter,  GMA  suggested  that  for 
meal-type  products  "'low  fat"  be  defined 
as  3.5  g  or  less  fat  per  100  g  of  food.  FDA 
finds  merit  in  setting  nutrient  content 
claims  for  meal-type  products  on  the 
basis  of  the  amount  of  the  nutrient  per 
100  g  rather  than  on  the  basis  of  the 
amount  per  serving  and  per  100  g  as  is 
done  for  individual  foods.  A  review  of 
meal-type  products  on  the  market  (Ref. 
23)  shows  that  such  a  criterion  would 
allow  nutrient  content  claims  on  meal- 
type  products  that  can  be  used  in  a  diet 
that  is  consistent  with  dietary 
recommendations  set  forth  in  the 
Dietary  Guidelines  for  Americans. 
However.  FDA  believes  it  would  be 
beneficial  and  less  confusing  if  it  used 
the  same  quantitative  amounts  to 
qualify  for  nutrient  content  claims  for 
meal-type  products  that  it  is  proposing 
for  individual  foods.  Such  consistency 
would  assist  consumers  and  health 
professionals  to  be  able  to  recall  and  to 
use  these  amounts.  Accordingly,  the 
agency  is  proposing  in  S  101.62(b)(3)(i)  to 
provide  that  a  "low  fat"  claim  may  be 
made  for  a  meal-type  product  that 
contains  3  g  or  less  total  fat  per  100  g  of 
product.  The  agency  is  also  proposing  in 
S  101.82(b)(3)(ii)  to  provide  for  such 
claims  on  meal-type  products  that  meet 
the  criterion  without  special  processing, 
e.  Related  issues.  The  agency  received 
a  comment  that  urged  the  establishment 
of  different  cutoffs  for  "low  fat"  for 
different  foods  (i.e.,  varying  the 
quantitative  definition  of  "low  fat" 
according  to  food  category). 

The  agency  rejects  this  comment  The 
use  of  different  criteria  for  different  food 
categories  has  several  disadvantages 
that  affect  both  consumers  and  the  food 
industry.  When  different  criteria  are 
used  for  different  categories  of  foods, 
consumers  cannot  use  the  nutrient 
content  claims  to  compare  products 
across  categories  and  will  likely  find  it 
difficult  to  use  the  descriptor  in 
substituting  one  food  for  another  in  their 
diets. 

Although  an  argument  can  be  made 
that  different  criteria  for  different  foods 
would  permit  consumers  to  'dentify  the 
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products  with  the  lowest  fat  levels  in 
each  category,  the  agency  believes  that 
such  a  system  would  have  a  high 
potential  for  misleading  the  consumer 
about  the  fat  content  of  foods.  To 
identify  the  product  that  has  the  lowest 
fat  content  in  a  category  does  not  mean 
that  the  product  is  low  in  fat. 
Furthermore,  by  having  different  criteria 
for  different  food  categories,  it  would  be 
possible  that  some  foods  that  did  not 
qualify  to  use  the  descriptor  would  have 
a  lower  fat  content  than  foods  in  other 
categories  that  did  qualify.  This 
situation  would  contribute  to  consumer 
confusion  and  misunderstanding. 

FDA  has  received  many  comments 
asking  for  increased  consistency  among 
nutrient  content  claims  to  aid  consumers 
in  recalling  and  using  the  defined  terms. 
In  addition,  the  lOM  report 
recommended  such  consistency  stating 
that  "low  sodium,  for  example,  should 
have  the  same  meaning,  whether  it  is 
applied  to  soup,  frozen  peas,  or  meat" 
(Ref.  4.  p.  251).  Accordingly,  the  agency 
concludes  that  establishing  different 
cutoffs  for  each  descriptor  according  to 
food  category  would  greatly  increase  the 
complexity  of  the  task  given  to 
consumers  who  would  use  nutrient 
content  claims  to  plan  diets  that  meet 
dietary  recommendations. 

The  agency  wishes  to  emphasize  that 
it  is  not  necessary  for  persons  to  limit 
their  diets  solely  to  "low  fat"  and  "fat 
free"  foods.  However,  the  agency 
believes  that  nutrient  content  claims 
identifying  "low  fat"  and  "fat  free" 
foods  will  help  the  American  public  to 
attain  the  nutrition  objective  in  "Healthy 
People  2000"  to  "reduce  dietary  fat 
intake  tt)  an  average  of  30  percent  or 
less  of  calories  and  saturated  fat  intake 
to  less  than  10  percent  of  calories  among 
people  aged  2  and  older"  (Ref.  24).  The 
current  U.S.  diet  is  reported,  on  average, 
to  provide  about  37  percent  of  calories 
from  fat  (Ref.  5). 

The  agency  recognizes  that  the 
definition  of  "low  fat"  that  it  is 
proposing  differs  from  the  use  of  the 
term  in  certain  standardized  foods  (e.g.. 
1 V^  and  2  percent  lowfat  milk).  In  1987. 
the  Center  for  Science  in  the  Public 
Interest  petitioned  FDA  to  prohibit  the 
use  of  the  term  "lowfat"  on  2  percent 
milk  because  it  contains  5  g  of  fat  per 
serving  and  is  18  percent  fat  on  a  dry 
weight  basis.  The  agency  is  not. 
however,  proposing  any  action  to 
resolve  the  inconsistency  between  the 
proposed  definition  and  this  food 
standard  use  of  the  term  at  this  time. 
FDA  believes  that  it  would  be 
inappropriate  to  act  before  a  definition 
for  "low  fat"  is  finalized. 

In  addition,  section  403(r)(5)(C)  of  the 
act.  which  was  added  by  the  1990 


amendments,  specifies  that  nutrient 
content  claims  required  by  a  standard  of 
identity  do  not  have  to  be  defmed  by 
regulation  or  to  comply  with  the 
deflnitions  that  FDA  does  adopt  and  do 
not  require  the  referral  statement 
required  in  S  101.13(g).  The  use  of 
nutrient  content  claims  in  conjunction 
with  names  of  standardized  foods  is 
outside  the  scope  of  this  document  and 
is  addressed  in  a  separate  document  in 
this  issue  of  the  Federal  Register. 

3.  "Reduced  Fat" 

a.  Percent  reduction.  Most  of  the 
comments  received  in  response  to  the 
1989  ANPRM  on  the  term  "reduced  fat" 
supported  FDA's  general  policy  of 
requiring  reductions  that  are 
nutritionally  significant.  Fewer  than  15 
comments  offered  suggestions  on  how 
much  of  a  reduction  should  be  required 
for  a  "reduced  fat"  claim.  Most  of  those 
comments  favored  a  reduction  of  at 
least  25  or  33  percent.  The  comments 
favoring  33  percent  were  primarily  from 
cheese  manufacturers,  who  stated  that  a 
greater  reduction  is  not  feasible  for 
cheese. 

The  agency  has  considered  these 
comments.  However,  it  is  proposing  in 
S  101.62(b)(4)(i)  that  the  term  "reduced 
fat"  ("reduced  in  fat"  or  "fat  reduced") 
be  used  to  describe  a  food  that  has  been 
specifically  formulated  or  processed  to 
reduce  its  fat  content  by  50  percent  or 
more,  with  a  minimum  reduction  of  more 
than  3  g  per  serving,  from  the  food  that  it 
resembles  and  for  which  it  substitutes 
(hereinafter  referred  to  as  "reference 
food"). 

The  agency  has  tentatively  selected 
the  level  of  50  percent  for  the  minimum 
fat  reduction  to  qualify  for  the  "reduced 
fat"  descriptor  in  accordance  with 
general  criteria  for  "reduced"  nutrient 
content  claims  discussed  in  the 
preamble  to  the  companion  document  on 
nutrient  content  claims  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  These  general  criteria  take  into 
consideration  the  level  of  reduction  that 
would  result  in  substantial  reductions  in 
the  nutrient  content  of  foods,  the  need 
for  consistency  of  terms,  and  the 
technological  feasibility  of  reducing 
levels  of  nutrients  in  foods.  They  also 
take  into  consideration  the  need  for 
dietary  changes  relative  to  current 
intakes  of  nutrients. 

FDA  states  in  the  companion 
document  on  nutrient  content  claims  Its 
belief  that  to  make  a  reduced  claim, 
there  should  be  a  substantial  reduction 
in  the  amount  of  the  nutrient  present  in 
the  food.  This  belief  is  supported  by 
comments  that  it  received  in  response  to 
the  agency's  1989  ANPRM  and  public 
hearings.  FDA  believes  that  in  defining 


the  amount  that  constitutes  a  substantial 
reduction  in  a  nutrient,  it  must  take  into 
consideration  the  distribution  of  the 
nutrient  in  the  food  supply.  If  a  nutrient 
is  ubiquitous,  it  will  be  consumed  in  a 
wide  range  of  foods,  and  therefore,  a 
dietary  reduction  in  consumption  of  the 
nutrient  can  be  spread  out  over  all  or 
most  food  categories.  Thus,  a  smaller 
reduction  on  a  food-by-food  basis  would 
be  needed  to  achieve  a  substantial 
reduction  in  consumption  of  such  a 
nutrient  than  would  be  needed  if  the 
nutrient  were  present  in  only  some  food 
categories.  In  the  latter  case,  the 
nutrient  would  not  be  found  in  as  many 
foods,  and  therefore,  the  reduction  in  the 
nutrient  on  a  food-by-food  basis  would 
have  to  be  greater  to  achieve  a 
substantial  dietary  impact. 

Fat  is  not  ubiquitous  throughout  the 
food  supply.  Most  fruit  and  vegetables 
and  many  grain  products  contain  little 
or  no  fat.  Reductions  in  the  fat  content 
of  foods  that  are  inherently  low  in  fat 
are  difficult  and  less  cost  effective  than 
modifying  foods  that  are  high  in  fat. 
Therefore,  to  make  substantial  ^ 
reductions  in  dietary  fat  intake,  it  is 
necessary  to  make  significant  reductions 
in  foods  containing  high  levels  of  fat. 

Of  the  total  number  of  foods  on  FDA's 
Regulatory  Food  Composition  Data 
Base,  approximately  half  are  either  fat- 
free  or  low-fat  foods  (Ref.  25).  While  this 
data  base  may  not  be  representative  of 
the  entire  food  supply,  it  suggests  that  a 
large  portion  of  the  food  supply  is  not 
amenable  to  a  substantial  reduction  of 
fat  content. 

FDA  notes  that  for  calories,  a  nutrient 
that  is  ubiquitous  in  the  food  supply,  the 
agency  has  determined  that  a  percent 
reduction  of  33  percent  is  necessary  to 
justify  a  "reduced"  claim.  21  CFR 
105.66(d){l)(i).  Given  this-^jrecedent.  and 
the  fact  that  at  best  only  hati  the  food 
supply  is  available  to  produce  a 
substantial  reduction  in  the  fat  content 
of  the  diet,  FDA  is  proposing  that  a  50 
percent  reduction  in  the  fat  content  of  a 
food  from  the  food  that  it  is  intended  to 
resemble  and  to  replace  is  necessary  to 
justify  a  "reduced  fat"  claim.  FDA  notes 
that  this  level  is  consistent  with  the 
guidance  that  it  has  been  giving  the 
retail  food  industry  for  many  years  on 
"reduced  fat"  claims  (Refs.  2  and  26). 

The  appropriateness  of  a  50  percent 
reduction  is  supported  by  calculatidns  of 
the  dietary  changes  needed  to  meet 
recommended  intake  levels.  Dietary 
guidelines  recommend  reducing  the 
intake  of  fat  from  foods  from  the  current 
level  in  the  average  U.S.  adult  diet  of 
approximately  37  percent  of  calories 
(Ref.  5)  to  30  percent  of  calories  (Refs.  6, 
8,  and  9).  This  change  would  require  a 
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the  amount  that  constitutes  a  substantial 
reduction  in  a  nutrient,  it  must  take  into 
consideration  the  distribution  of  the 
nutrient  in  the  food  supply.  If  a  nutrient 
is  ubiquitous,  it  will  be  consumed  in  a 
wide  range  of  foods,  and  therefore,  a 
dietary  reduction  in  consumption  of  the 
nutrient  can  be  spread  out  over  all  or 
most  food  categories.  Thus,  a  smaller 
reduction  on  a  food-by-food  basis  would 
be  needed  to  achieve  a  substantial 
reduction  in  consumption  of  such  a 
nutrient  than  would  be  needed  if  the 
nutrient  were  present  in  only  some  food 
categories.  In  the  latter  case,  the 
nutrient  would  not  be  found  in  as  many 
foods,  and  therefore,  the  reduction  in  the 
nutrient  on  a  food-by-food  basis  would 
have  to  be  greater  to  achieve  a 
substantial  dietary  impact. 

Fat  is  not  ubiquitous  throughout  the 
food  supply.  Most  fruit  and  vegetables 
and  many  grain  products  contain  little 
or  no  fat.  Reductions  in  the  fat  content 
of  foods  that  are  inherently  low  in  fat 
are  difficult  and  less  cost  effective  than 
modifying  foods  that  are  high  in  fat. 
Therefore,  to  make  substantial  =. 
reductions  in  dietary  fat  intake,  it  is 
necessary  to  make  significant  reductions 
in  foods  containing  high  levels  of  fat. 

Of  the  total  number  of  foods  on  FDA's 
Regulatory  Food  Composition  Data 
Base,  approximately  half  are  either  fat- 
free  or  low-fat  foods  (Ref.  25).  While  this 
data  base  may  not  be  representative  of 
the  entire  food  supply,  it  suggests  that  a 
large  portion  of  the  food  supply  is  not 
amenable  to  a  substantial  reduction  of 
fat  content. 

FDA  notes  that  for  calories,  a  nutrient 
that  is  ubiquitous  in  the  food  supply,  the 
agency  has  determined  that  a  percent 
reduction  of  33  percent  is  necessary  to 
justify  a  "reduced"  claim.  21  CFR 
105.66(d)(l)(i).  Given  thiajjrecedent,  and 
the  fact  that  at  best  only  half  the  food 
supply  is  available  to  produce  a 
substantial  reduction  in  the  fat  content 
of  the  diet,  FDA  is  proposing  that  a  50 
percent  reduction  in  the  fat  content  of  a 
food  from  the  food  that  it  is  intended  to 
resemble  and  to  replace  is  necessary  to 
justify  a  "reduced  fat"  claim.  FDA  notes 
that  this  level  is  consistent  with  the 
guidance  that  it  has  been  giving  the 
retail  food  industry  for  many  years  on 
"reduced  fat"  claims  (Refs.  2  and  26). 

The  appropriateness  of  a  50  percent 
reduction  is  supported  by  calculatidns  of 
the  dietary  changes  needed  to  meet 
recommended  intake  levels.  Dietary 
guidelines  recommend  reducing  the 
intake  of  fat  from  foods  from  the  current 
level  in  the  average  U.S.  adult  diet  of 
approximately  37  percent  of  calories 
(Ref.  5)  to  30  percent  of  calories  (Refs.  6, 
8,  and  9).  This  change  would  require  a 


reduction  in  total  fat  intake  of 
approximately  23  percent  (Ref.  27).  Since 
substantial  reductions  in  fat  can  only  be 
made  in  half  of  the  foods  in  the  food 
supply,  it  is  reasonable  to  require  that 
for  foods  making  a  "reduced  fat"  claim 
the  fat  content  should  be  reduced  by  at 
least  twice  the  reduction  needed  in  the 
total  diet  in  order  to  meet  dietary 
recommendations  (i.e.,  twice  the  23 
percent  reduction,  or  46  percent,  which 
can  be  rounded  to  50  percent). 

As  mentioned  above,  the  agency's 
general  criteria  for  "reduced"  claims 
include  consideration  of  the  need  for 
consistency  of  terms  and  the 
technological  feasibility  of  achieving  the 
specified  levels  of  reduction.  The 
continued  use  of  the  50  percent  criterion 
would  allow  not  only  for  consistency 
with  past  guidelines  but  also  with  the 
values  FDA  is  proposing  for  "reduced" 
claims  for  sodium,  saturated  fat,  and 
cholesterol.  In  regard  to  technological 
feasibility,  current  technology  has 
demonstrated  that  for  many  foods, 
including  dairy  products,  a  reduction  in 
fat  of  50  percent  or  more  is  readily 
achievable  (Ref.  28). 

The  agency  requests  that  interested 
persons  submit  comments  on  the 

\  proposed  50-percent  reduction. 
Comments  containing  technical 
information  supporting  this  or  other 
suggested  reduction  levels  will  be 
particularly  helpful. 

b.  Absolute  reduction.  Additionally, 
the  agency  is  proposing,  in 
§  101.62(b)(4)(i),  a  second  criterion  that 
would  require  a  minimum  absolute 
reduction  of  fat  from  the  reference  food 
that  it  replaces.  As  stated  in  the 
companion  document  on  nutrient 
content  claims,  because  the  use  of  the 
term  "reduced"  is  based  on  a  percentage 
change  rather  than  a  specified  amount 
per  serving,  the  agency  believes  that  an 
additional  criterion  specifying  a 
minimum  absolute  amount  of  reduction 
for  the  nutrient  is  necessary  to  preclude 
manufacturers  from  making 
inconsequential  changes  in  their 
products,  which,  given  the  initial  low 
level  of  the  nutrient,  result  in 
considerable  reductions  in  terms  of 
percent  but  not  in  terms  of  absolute 
amounts.  For  instance,  without  the 
inclusion  of  an  additional  criterion,  a 
food  containing  only  4  g  of  fat  per 
serving  could  be  reformulated  to  contain 
2  g  of  fat  per  serving  and  thereby  qualify 
to  use  the  term  "reduced"  when,  in  fact, 
the  reduction  of  2  g  of  fat  cannot  be 

.    considered  either  substantial  or  of 
nutritional  significance. 

In  its  companion  document  on 
nutrient  content  claims,  FDA  has 
tentatively  concluded  that,  if  a  food  is  to 
make  a  consequential  as  well  as  a 


measurable  reduction  in  a  nutrient,  the 
absolute  reduction  should  not  be  less 
than  that  amount  which  is  considered  to 
be  "low"  on  a  per  serving  basis.  A 
measurable  amount  of  a  nutrient  is  an 
amount  greater  than  2  percent  of  the 
label  reference  value  (the  amount 
defmed  in  current  \  101.3(e)(4](ii)  as  a 
measurable  amount  of  a  nutrient).  Two 
percent  of  the  proposed  DRV  for  total 
fat  is  1.5  g  (0.02  times  75  g).  However, 
this  amount  is  less  than  the  amount  of 
the  per  serving  criterion  for  "low  fat" 
(i.e.,  3  or  less  g  of  fat  per  serving). 
Therefore,  to  bear  a  "reduced  fat"  claim, 
a  food  would  have  to  have  a  minimum 
reduction  that  exceeds  the  per  serving 
criterion  for  "low  fat"  (i.e.,  the  reduction 
must  be  more  than  3  g  of  fat  per 
serving). 

Guidelines  or  definitions  for 
determining  amounts  of  nutrients  in 
foods  that  can  be  considered 
consequential  or  nutritionally 
meaningful  are  not  available.  However, 
as  described  in  the  companion 
document  on  nutrient  content  claims, 
FDA  is  proposing  to  use  the  definition 
for  a  "low"  claim  as  the  minimum 
amount  of  reduction  in  a  nutrient  in  a 
food  that  would  justify  a  "reduced" 
claim  because  a  diet  made  up  of 
exclusively  "low"  foods  would  contain  a 
small  but  not  insignificant  amount  of  the 
nutrient.  Total  intake  of  the  nutrient 
would  not  exceed  the  recommended 
DRV  level,  but  would  be  as  much  as  50 
percent  or  more  of  that  level.  Therefore, 
in  considering  consequential  reductions 
for  "reduced"  foods,  FDA  has 
tentatively  concluded  that  the  amount 
per  serving  specified  for  "low"  is  a 
consequential  amount  of  a  nutrient,  and 
that  it  is  appropriate  to  define  a 
consequential  or  nutritionally 
meaningful  reduction  in  a  nutrient  as  an 
amount  that  is  not  less  than  that  amount 
considered  to  be  "low"  for  the  nutrient. 
Accordingly,  FDA  is  proposing  in 
§  101.62(b)(4)(i)  that  a  "reduced  fat" 
claim  may  be  used  on  the  label  of  a  food 
in  which  the  fat  content  has  been 
reduced  by  more  than  3  g  of  fat  per 
serving,  in  addition  to  a  reduction  of  fat 
of  50  percent  or  more  from  the  reference 
food. 

c.  Reference  food.  As  proposed  in 
§  101.13(j)(l)  of  the  companion 
document  on  nutrient  content  claims, 
the  reference  point  against  which  a  food 
can  be  said  to  contain  a  reduced  level  of 
a  nutrient  is  either  an  industry-wide 
norm  or  the  manufacturer's  regular 
product.  FDA  is  proposing  to  define  an 
"industry-wide  norm"  in  §  101.13(j)(l)(i) 
as  a  composite  value  weighted  on  a  unit 
or  tonnage  basis  according  to  a  national 
market  share  of  all  foods  of  the  same 
type  as  the  food  for  which  the  claim  is 


made.  The  agency  is  proposing  to  define 
a  manufacturer's  regular  product  in 
proposed  \  101.13(j)(l)(ii)  as  a  food  that 
has  been  offered  for  sale  to  the  public 
by  the  same  business  (or  one  entitled  to 
use  its  name)  and  in  the  same  locale  on 
a  regular  basis  for  a  substantial  period 
of  time. 

These  reference  points  were  initially 
identified  in  comments  to  the  agency's 
proposed  regulation  defining  cholesterol 
content  claims  (51  FR  42584).  The 
comments  and  FDA's  response  were 
discussed  in  the  tentative  final  rule  on 
the  subject  (55  FR  29456  at  29463).  In  the 
cholesterol  rulemaking,  FDA  also 
proposed  to  allow  a  third  reference 
point  for  a  reduced  claim,  that  of  a 
similar  product  or  class  of  products  as 
found  in  a  current,  valid,  composite  data 
base.  The  agency  has  reconsidered 
permitting  the  use  of  this  third  reference 
point  with  "reduced  fat"  claims  and  now 
tentatively  concludes  that  for  a 
"reduced"  claim  a  manufacturer  should  , 
be  required  to  compare  the  fat  content 
of  a  food  product  either  with  its  own 
product  or  with  an  actual  market 
average  as  represented  by  the  "industry- 
wide" norm  for  two  reasons. 

Foremost,  the  agency  believes  that  the 
term  "reduced"  is  a  specific  claim  that 
requires  that  the  comparison  be  made  to 
products  that  are  most  like  the  product 
bearing  the  claim.  A  data  base  for  a 
class  of  products  will  most  likely  include 
a  spectrum  of  products  that  is  too  broad 
to  support  such  a  claim.  For  example,  if 
a  product  is  labeled  as  "reduced  fat 
imitation  bacon  bits,"  it  is  claiming  that 
it  contains  reduced  fat  when  compared 
to  other  imitation  bacon  bits.  If  such  a 
claim  could  be  made  on  the  basis  of  a 
data  base  of  products  similar  to 
imitation  bacon  bits,  the  data  base 
would  likely  include  a  range  of  products, 
including  bacon.  The  imitation  bacon 
bits  could  have  reduced  fat  when 
compared  to  the  data  base  but  no  less 
fat  than  other  imitation  bacon  bit 
products.  In  such  circumstances,  the 
claim  would  clearly  be  misleading. 
Thus.  FDA  believes  that  comparison  to  a 
data  base  of  similar  products  is  not  an 
appropriate  basis  for  a  "reduced  fat" 
claim. 

Moreover,  particularly  as  a  data  base 
ages,  the  values  in  the  base  may  no 
longer  represent  the  nutrient 
composition  of  foods  that  are  on  the 
market.  If.  for  example,  all 
manufacturers  have  reduced  the  fat  in 
their  products,  it  would  not  be 
appropriate  for  an  individual 
manufacturer  to  make  a  "reduced"  claim 
against  the  higher  value  represented  by 
the  older  average  value.  By  requiring 
that  the  comparison  be  made  against  an 
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"industry-wide  norm"  or  the 
manufacturer's  regular  product,  the 
agency  believes  that  this  problem  is 
minimized. 

The  agency  is  proposing  in 
§  101.62(b)(4)(ii]  that  a  food  that  bears  a 
"reduced  fat"  claim  be  labeled  in 
compliance  with  §  101.13(j)(2)  as 
proposed  in  the  companion  document  on 
nutrient  content  claims  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Proposed  §  101.62{b)(4){ii)  thus 
requires  information  in  immediate 
proximity  to  the  most  prominent  use  of 
the  claim  of  the  extent  (percent  or 
fraction)  that  the  fat  is  reduced,  the 
identity  of  the  reference  food  to  which  it 
is  compared  (e.g..  "50  percent  less  fat 
than  our  regular  brownie"),  and 
quantitative  information  comparing  the 
actual  amount  of  fat  in  a  serving  of  the 
food  to  the  amount  in  the  reference  food 
(e.g..  "Fat  content  has  been  reduced 
from  8  grams  to  4  grams  per  serving"). 

The  agency  currently  requires  the 
comparative  quantitative  information 
and  the  identification  of  the  reference 
food  for  reduced  claims  for  sodium 
(§  l(n.l3(a)(4))  and  calories 
(S  105.66(d){l)(ii))  to  help  prevent 
consumer  misunderstanding.  The  agency 
believes  that  such  information  must  be 
presented  with  a  "reduced  fat"  claim  for 
the  same  reason.  The  agency  is 
proposing  to  add  the  requirement  that 
the  label  or  labeling  declare  the  percent 
(or  fraction)  that  fat  and  other  nutrients 
have  been  reduced  to  give  consumers 
additional  information  to  evaluate  the 
significance  of  the  claim.  This 
information  will  also  allow  consumers 
to  more  readily  compare  the  levels  of 
reduction  in  different  foods  making 
"reduced  fat"  claims.  Thus,  it  is  a 
material  fact  in  light  of  the 
representations  being  made  in  the 
labeling. 

In  this  and  other  situations  where 
information  is  required  to  be  in 
"immediate  proximity"  to  a  claim,  the 
information  must  be  immediately 
adjacent  to  the  claim  with  no 
intervening  material.  This  interpretation 
of  "immediate  proximity"  is  set  forth  in 
proposed  §  101.13(g)(2)  in  the  companion 
document  on  nutrient  content  claims 
and  is  required  to  prevent  possible 
consumer  misunderstanding. 

Similarly,  to  identify  the  location  in 
which  the  comparative  information  for 
relative  claims  is  required,  proposed 
§  101.13(j)(2)(ii)  in  the  companion 
document  defines  "the  most  prominent 
location"  as.  in  descending  order:  (1)  A 
claim  on  the  principal  display  panel 
(PDF)  adjacent  to  the  statement  of 
identity.  (2)  a  claim  elsewhere  on  the 
PDP.  (3)  a  claim  on  the  information 


panel,  or  (4)  a  claim  elsewhere  on  the 
label. 

4.  Comparative  Claims 

In  proposed  §  101.62(b)(5).  the  agency 
is  providing  for  the  use  on  food  labels  of 
comparative  claims  that  use  the  term 
"less"  to  describe  the  fat  content  of  the 
food  expressed  on  a  per  serving  basis. 
The  agency  recognizes  that  there  are 
some  foods  that  can  achieve  significant 
reductions  in  fat  content  but  not 
reductions  of  50  percent  or  greater. 
Because  these  foods  do  not  attain  a  50- 
percent  reduction,  they  could  not  bear  a 
"reduced  fat"  claim  under  this  proposal. 
However,  the  agency  believes  that  such 
foods  should  be  able  to  be  labeled  with 
comparative  statements  using  the  term 
"less"  that  specify  the  extent  of  the  fat 
reduction  that  has  been  made.  For 
example,  the  label  of  a  pound  cake 
could  bear  the  statement  "40  percent 
less  fat  than  our  regular  pound  cake — fat 
lowered  from  10  grams  to  6  grams  per 
serving." 

To  ensure  that  consumers  are  not 
misled  by  claims  for  reductions  that  are 
inconsequential,  the  agency  is  proposing 
in  §  101.62(b)(5)(i)  to  permit  a 
comparative  statement  on  the  label  of  a 
food  only  if  the  food  has  been 
formulated  or  processed  to  reduce  its  fat 
content  by  25  percent  or  more,  with  a 
minimum  reduction  of  more  than  3  g  of 
fat  per  serving.  The  requirement  for  a 
reduction  of  25  percent  or  more  is 
consistent  with  the  agency's  current 
policy  for  comparative  claims  for 
sodium  (49  FR  15521,  April  18, 1984)  and 
proposed  regulations  for  cholesterol  (55 
FR  29456).  These  positions  were  based 
on  agency  findings  that  products  in 
which  there  has  been  a  25  percent  or 
greater  reduction  will  serve  a  useful  role 
in  the  diet  of  those  individuals  who  are 
attempting  to  limit  their  consumption  of 
the  nutrient.  These  criteria  are  also 
consistent  with  USDA  guidelines  that 
permit  comparative  fat  claims  for  meat 
and  poultry  products  when  fat  is 
reduced  by  25  percent  or  more. 

Improvements  in  food  technology  or 
other  factors  may  make  it  practicable 
for  manufacturers  to  measure  reductions 
in  nutrient  content  of  less  than  25 
percent.  The  agency  solicits  comments, 
including  data,  on  whether  25  percent  is 
necessary  as  a  minimum  reduction 
requirement  for  all  foods,  or  whether  a 
lower  level  is  possible. 

However,  FDA  acknowledges  that 
permitting  comparative  claims  for  foods 
with  a  percentage  reduction  of  less  than 
25  percent  may  serve  to  facilitate 
consumers  efforts  to  improve  their  diets 
if  such  claims  are  reliably  made  and  the 
absolute  reduction  referred  to  by  the 


comparative  claim  is  nutritionally 
significant. 

Consistent  with  "reduced  fat"  claims, 
the  agency  is  also  proposing  to  require 
an  absolute  reduction  of  more  than  3  g 
of  fat  per  serving  from  the  reference 
food.  While  this  criterion  is  new,  FDA 
stated  above  its  belief  that  an  additional 
criterion  specifying  the  absolute  amount 
of  reduction  for  the  nutrient  is  necessary 
in  order  to  preclude  manufacturers  from 
making  inconsequential  changes  in  a 
product,  which,  because  of  the  initial 
low  level  of  the  nutrient,  result  in 
considerable  reductions  in  terms  of 
percent  but  not  in  terms  of  absolute 
amounts. 

In  determining  the  absolute  reduction 
to  be  required,  FDA  considers  that  the 
amount  must  be  both  measurable  in 
foods  and  nutritionally  consequential. 
To  meet  these  criteria,  the  amount 
would  have  to  be,  as  discussed  above 
with  respect  to  "reduced  fat"  claims,  not 
less  than  that  amount  that  is  considered 
to  be  "low."  The  amount  defined  as 
"low  fat"  is  proposed  to  be  3  g  or  less  per 
serving  and  per  100  g  of  food. 
Accordingly,  FDA  is  proposing  in 
§  101.62(b)(5)(i)  that  to  bear  a 
comparative  claim  for  fat,  an  absolute 
reduction  of  more  than  3  g  of  fat  per 
serving  is  required. 

In  regard  to  reference  foods,  the 
agency  is  proposing  in  §  101.13(j)(l)  in 
the  companion  document  on  nutrient 
content  claims  published  elsewhere  in 
this  issue  of  the  Federal  Register  that  for 
comparative  claims,  comparisons  may 
be  made  to  an  industry-wide  norm,  to 
the  manufacturer's  regular  product,  or  to 
a  current,  valid  composite  data  base 
such  as  USDA's  Handbook  No.  8, 
"Composition  of  Foods,  Raw,  Processed, 
Prepared."  The  first  two  reference  points 
are  identical  to  those  listed  above  for  a 
"reduced"  claim.  The  agency  is 
proposing  to  permit  the  third  reference 
point,  as  initially  proposed  in  FDA's 
tentative  final  rule  on  cholesterol 
content  claims  (55  FR  29456  aL20463), 
for  comparative  claims  becai^e  it 
believes  that  consumers  will  benefit 
from  label  statements  that  make 
legitimate,  appropriate  comparisons 
with  similar  classes  of  products,  and 
that  comparative  claims  do  not 
necessarily  need  to  imply  a  comparison 
to  the  product  itself  or  a  narrow  range  of 
similar  products.  For  example,  a  label 
statement  such  as  "My  amaranth  chips 
have  25  percent  less  fat  than  other  chip 
snack  foods"  would  be  appropriate  (if 
the  amaranth  chips  also  contain  more 
than  3  g  less  of  fat  than  the  named  class 
of  products).  In  making  this  comparison, 
the  manufacturer  could  rely  on  values 
from  a  current,  valid  data  base  for  the 
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comparative  claim  is  nutritionally 
significant. 

Consistent  with  "reduced  fat"  claims, 
the  agency  is  also  proposing  to  require 
an  absolute  reduction  of  more  than  3  g 
of  fat  per  serving  from  the  reference 
food.  While  this  criterion  is  new,  FDA 
stated  above  its  behef  that  an  additional 
criterion  specifying  the  absolute  amount 
of  reduction  for  the  nutrient  is  necessary 
in  order  to  preclude  manufacturers  from 
making  inconsequential  changes  in  a 
product,  which,  because  of  the  initial 
low  level  of  the  nutrient,  result  in 
considerable  reductions  in  terms  of 
percent  but  not  in  terms  of  absolute 
amounts. 

In  determining  the  absolute  reduction 
to  be  required,  FDA  considers  that  the 
amount  must  be  both  measurable  in 
foods  and  nutritionally  consequential. 
To  meet  these  criteria,  the  amount 
would  have  to  be,  as  discussed  above 
with  respect  to  "reduced  fat"  claims,  not 
less  than  that  amount  that  is  considered 
to  be  "low."  The  amount  defined  as 
"low  fat"  is  proposed  to  be  3  g  or  less  per 
serving  and  per  100  g  of  food. 
Accordingly.  FDA  is  proposing  in 
§  101.62(b)(5)(i)  that  to  bear  a 
comparative  claim  for  fat,  an  absolute 
reduction  of  more  than  3  g  of  fat  per 
serving  is  required. 

In  regard  to  reference  foods,  the 
agency  is  proposing  in  §  101.13(j)(l)  in 
the  companion  document  on  nutrient 
content  claims  published  elsewhere  in 
this  issue  of  the  Federal  Register  that  for 
comparative  claims,  comparisons  may 
be  made  to  an  industry-wide  norm,  to 
the  manufacturer's  regular  product,  or  to 
a  current,  valid  composite  data  base 
such  as  USDA's  Handbook  No.  8. 
"Composition  of  Foods,  Raw,  Processed. 
Prepared."  The  first  two  reference  points 
are  identical  to  those  listed  above  for  a 
"reduced"  claim.  The  agency  is 
proposing  to  permit  the  third  reference 
point,  as  initially  proposed  in  FDA's 
tentative  final  rule  on  cholesterol 
content  claims  (55  FR  29456 mt^8463), 
for  comparative  claims  because  it 
believes  that  consumers  will  benefit 
from  label  statements  that  make 
legitimate,  appropriate  comparisons 
with  similar  classes  of  products,  and 
that  comparative  claims  do  not 
necessarily  need  to  imply  a  comparison 
to  the  product  itself  or  a  narrow  range  of 
similar  products.  For  example,  a  label 
statement  such  as  "My  amaranth  chips 
have  25  percent  less  fat  than  other  chip 
snack  foods"  would  be  appropriate  (if 
the  amaranth  chips  also  contain  more 
than  3  g  less  of  fat  than  the  named  class 
of  products).  In  making  this  comparison, 
the  manufacturer  could  rely  on  values 
from  a  current,  valid  data  base  for  the 


similar  class  of  products.  FDA 
specifically  solicits  comment  on  this 
point. 

The  agency  is  proposing  in 
§  101.62(b)(5)(ii)  that,  as  required  in 
proposed  §  101.13(j)(2),  labels  or 
labeling  of  a  food  for  which  a 
comparative  claim  is  made  must  include 
a  statement  in  immediate  proximity  to 
the  most  prominent  such  claim  of  the 
extent  (percent  or  fraction)  that  the  fat  is 
reduced,  the  identity  of  the  reference 
food  to  which  it  is  compared,  and  the 
quantitative  information  comparing  the 
actual  amount  of  fat  in  a  serving  of  the 
food  to  the  amount  in  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes.  This  requirement  is  identical 
to  that  for  "reduced  fat"  claims 
discussed  above.  An  alternative 
approach  to  comparative  nutrient 
content  claims  is  discussed  in  the 
companion  document  on  general 
principles  for  nutrient  content  claims 
published  elsewhere  in  issue  oKthe 
Federal  Register. 

5.  "  Percent  Fat  Free"  Claims 

The  agency  received  many  comments 

to  the  1989  ANPRM  stating  that  " 

percent  fat  free"  claims  on  foods  are 
confusing  and  misleading.  These 
comments  suggest  that  many  consumers 
do  not  understand  this  type  of  claim. 
Additional  comments  suggested  that  the 
term  be  prohibited. 

The  agency  is  proposing  to  prohibit 
the  use  of  this  claim  in  those 
circumstances  in  which  it  would  be 
misleading  and  thus  would  misbrand  the 

product.  Claims  that  a  food  is  " 

percent  fat  free"  emphasize  how  close 
the  food  is  to  being  free  of  fat.  that  is,  to 
containing  no  fat.  They  imply  that  the 
food  has  a  very  small  amount  of  fat  in  it, 
and  that  the  food  is  useful  in  structuring 
a  diet  that  is  low  in  fat.  The  impression 
that  the  claim  makes  is  misleading, 
however,  if  the  food,  despite  the 
percentage  calculation,  contains  a 
significant  amount  of  fat. 

On  June  6, 1991,  in  a  speech  given  at 
the  20th  Anniversary  Conference 
sponsored  by  the  Center  for  Science  in 
the  Public  Interest,  the  Commissioner 
outlined  the  agency's  concerns  about 
" percent  fat  free"  claims: 

The  high  number— often  90  percent,  93 
percent,  and  even  97  percent — linked  with  a 
desirable  characteristic — "fat  free" — leads 
people  to  conclude  that  the  food  itself 
promotes  good  health,  it  can  also  lead  people 
to  conclude  that  they  can  eat  as  much  of  it  as 
they  want.  *  *  '  We  believe  that  this  kind  of 
assertion  confuses  and  misleads  consumers. 
Foods  that  derive  a  high  percentage  of  their 
calories  from  fat  should  not  be  making  low- 
fat  claims. 
(Ref.  29) 


The  Commissioner  called  on  industry 
to  remove  these  claims  from  their 
products. 
To  ensure  that  the  consumer  is  not 

misled  by  the  term  " percent  fat 

free."  and  that,  as  the  claim  implies,  the 
food  does  in  fact  contain  only  a  small 
amount  of  fat,  FDA  is  proposing  in 
§  101.62(b)(6)(i)  to  require  that  such 
claims  can  only  be  made  in  foods  that 
meet  the  criteria:  (1)  For  "low  fat"  foods 
as  proposed  in  S  101.62(b)(2)  of  this 
document  (i.e.,  such  foods  would  contain 
3  g  or  less  of  fat  per  serving  and  per  100 
g  of  food)  or  (2)  for  "low  fat"  meal-type 
products  as  proposed  in  S  101.62(b)(3) 
(i.e.,  such  meal-type  products  would 
contain  3  g  or  less  of  fat  per  100  g  of 
product).  The  agency  believes  the  claim 
would  be  misleading  on  a  food  or  meal- 
type  product  that  contains  more  than 
this  low  level. 

The  agency  advises  that  a  " 

percent  fat  free"  declaration  would  be 
misleading  if  the  number  of  g  of  fat  in  a 
serving  of  the  food  were  not  presented 
in  conjunction  with  the  claim.  Under 
section  201(n)  of  the  act.  a  food  label  is 
misleading  if  it  fails  to  reveal  facts 
material  in  light  of  the  representations 
that  are  made  on  the  label.  Clearly,  the 
actual  amount  of  fat  in  a  food  is  a 

material  fact  when  a  " percent  fat 

free"  claim  is  made.  Therefore,  in 
i  101.62(b)(6)(ii),  FDA  is  proposing  to 
require  that  the  disclosure  of  the  amount 
of  total  fat  in  a  serving  of  food  appear  in 
immediate  proximity  to  the  most 
prominent  such  claim.  In  addition,  given 
the  potentially  misleading  nature  of  the 
claim,  FDA  believes  that  the 
quantitative  disclosure  of  the  amount  of 
fat  in  a  serving  of  the  food  should  be  in 
no  less  than  one-half  the  size  of  the  type 

of  the  " percent  fat  free"  statement. 

Finally,  FDA  is  proposing  in 
§  101.62(b)(6)(ii)  that  if  the  food  contains 
less  than  0.5  g  of  fat  per  serving  (i.e., 
meets  the  criteria  for  "fat  free"),  the 
amount  of  fat  may  be  declared  as  "0." 
This  proposal  is  consistent  with  the 
rules  set  forward  in  the  supplementary 
nutrition  labeling  proposal  for 
declaration  of  fat  in  the  nutrition  label. 
FDA  is  proposing  in  S  101.62(b)(6)(iii) 
that  the  type  size  of  all  components  of 

the  " percent  fat  free"  claim  be 

uniform.  FDA  is  concerned  that  claims 
that  would  give  the  numerical 
percentage  in  smaller  type  size  than  the 
words  "fat  free"  would  lead  consumers 
to  focus  only  on  the  "fat  free"  portion  of 
the  claim,  misleading  them  into 
believing  that  the  food  was  totally  free 
of  fat. 

Finally.  §  101.62(b)(6)(iv)  proposes 
that  a  "100  percent  fat  free"  claim  must 
meet  all  of  the  criteria  in  S  101.62(b)(1) 
for  "fat  free"  claims.  This  would  require 


that,  in  addition  to  containing  less  than 
0.5  g  of  fat  per  serving,  the  food  will 
have  to  contain  no  added  ingredient  that 
is  a  fat  or  oil,  and  if  the  food  is 
inherently  free  of  fat.  the  label  will  have 
to  so  indicate  by  use  of  the  term  "a  100 
percent  fat  free  food." 

The  agency  requests  comments  on 
these  proposed  provisions  for  the  use  of 

" percent  fat  free"  claims.  Specific 

comments  on  whether  these  provisions 
are  sufficient  to  prevent  such  claims 
from  being  misleading,  or  whether  such 
claims  should  be  prohibited  entirely,  are 
requested. 

C.  Fatty  Acid  Claims 

In  response  to  the  1989  ANPRM.  FDA 
received  very  few  comments  that 
addressed  nutrient  content  claims 
regarding  fatty  acids.  However,  not  only 
do  the  1990  amendments  require  in 
section  403(r)(2)(A)(i)  of  the  act  that 
claims  characterizing  the  level  of 
nutrients  required  in  nutrition  labeling    • 
be  made  in  accordance  with  definitions 
adopted  by  FDA.  they  add  section 
403(r)(2)(A)(iv)  to  the  act.  This  section 
states  that  a  claim  "may  not  be  made 
with  respect  to  the  level  of  saturated  fat 
in  the  food  if  the  food  contains 
cholesterol  unless  the  label  or  labeling 
of  the  food  discloses  the  level  of 
cholesterol  in  the  food  in  immediate 
proximity  to  such  claims  and  with 
appropriate  prominence  which  shall  be 
no  less  than  one-half  the  size  of  the 
claim  witH  respect  to  the  level  of 
saturated  fat."  "^ 

In  accordance  with  these  provisions, 
the  agency  is  proposing  in  §  101.62(c)  to 
provide  for  the  proper  use  of  the  terms 
'"low  in  saturated  fat"  and  "reduced  in 
saturated  fat"  and  of  comparative 
statements  about  the  content  of 
saturates.  As  required  in  the  1990 
amendments,  proposed  S  101.62(c) 
requires  that  labels  of  foods  containing  2 
mg  or  more  of  cholesterol  per  serving 
that  bear  any  of  the  claims  being 
proposed  for  saturated  fat,  disclose  the 
level  of  cholesterol  in  the  food  in 
immediate  proximity  to  such  claim  and 
with  appropriate  prominence  which 
must  be  no  less  than  one-half  of  the  size 
of  the  claim.  FDA  is  proposing  to  exempt 
foods  containing  less  than  2  mg  of 
cholesterol  per  serving  from  this 
requirement  because  the  agency  is 
proposing  in  this  rulemaking  that  such 
foods  be  considered  "free"  of 
cholesterol  and  the  amount  be  declared 
as  zero  in  nutrition  labeling. 

The  agency  is  also  proposing  in 
§  101.62(c)  to  require  that  the  amount  of 
total  fat  be  disclosed  in  immediate 
proximity  to  claims  about  saturated  fat. 
The  agency  believes  that  disclosure  of 
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total  fat  is  needed  because  recent  FDA 
research  suggests  that  consumers  often 
do  not  differentiate  between  total  fat 
and  saturated  fat  content  (Ref.  30).  This 
finding  leads  FDA  to  tentatively 
conclude  that  "low"  or  "reduced" 
saturated  fat  claims  would  often  be 
interpreted  as  "low"  or  "reduced"  total 
fat  claims.  Such  an  interpretation  would 
be  incorrect  because  not  all  foods  that 
are  low  in  saturates  are  low  in  total  fat 
(e.g.,  some  vegetable  oils  and  nuts  are 
low  in  saturates  yet  contain  about  14  g 
of  total  fat  per  serving).  Accordingly,  the 
agency  believes  a  saturated  fat  claim 
will  be  misleading  under  section  201(n) 
and  403(a]  of  the  act  if  the  total  fat 
content  is  not  disclosed  in  immediate 
proximity  to  such  claim. 

1.  "Low  in  Saturated  Fat" 

a.  Definition.  The  agency  is  defining 
the  term  "low  in  saturated  fat"  (or  "low 
saturated  fat."  "contains  a  small  amount 
of  saturated  fat,"  "low  source  of 
saturated  fat,"  or  "little  saturated  fat") 
in  proposed  S  101.62(c)(l)(i)  to  describe 
foods  that  contain  1  g  or  less  of 
saturated  fatty  acids  per  serving  and  not 
more  than  15  percent  of  calories  from 
saturated  fatty  acids. 

The  agency  derived  the  first  criterion 
(i.e.,  1  g  or  less  of  saturated  fatty  acids 
per  serving)  of  its  proposed  definition  for 
"low  in  saturated  fat"  following  the 
general  approach  to  defining  "low" 
claims  that  is  discussed  in  the 
companion  document  on  nutrient 
content  claims  published  elsewhere  in 
this  issue  of  the  Federal  Register  and 
summarized  under  the  above  discussion 
for  "low  fat"  claims.  As  discussed 
above,  this  general  approach  suggests 
that  the  starting  point  for  the  definition 
of  "low"  for  a  nutrient  is  2  percent  of  its 
DRV.  If  a  nutrient  is  not  ubiquitous  in 
the  food  supply,  the  percent  of  the  DRV 
used  as  the  cutoff  is  increased  to  adjust 
for  its  uneven  distribution. 

With  respect  to  saturated  fatty  acids, 
current  dietary  guidelines  (Refs.  6,  8,  and 
9)  recommend  that  a  person  consume 
less  than  10  percent  of  calories  from 
saturated  fats,  which  for  a  diet  of  2,350 
calories  per  day  would  allow  for 
consumption  of  about  25  g  of  saturated 
fat  per  day.  This  value  has  been 
proposed  as  the  DRV  for  saturates  (55 
PR  29476).  Two  percent  of  this  proposed 
DRV  is  0.5  g. 

However,  the  agency  is  not  proposing 
0.5  g  as  the  cuto^  of  a  "low  in  saturated 
fat"  claim  because  saturated  fat  is  not 
ubiquitous  in  the  food  supply.  Very  httle 
saturated  fat  is  found,  for  example,  in 
most  fruit,  vegetables,  and  grains. 
Because  of  the  uneven  distribution  of 
saturated  fat,  the  agency  tentatively 
concludes  that  an  appropriate  upper 


limit  for  a  "low  saturated  fat"  claim 
should  be  set  at  two  times  2  percent  of 
the  DRV,  or  1  g  per  serving.  Doubling  the 
2  percent  level  is  consistent  with  the 
agency's  treatment  of  fat,  and  the 
distribution  of  saturated  fat  in  the  diet 
roughly  parallels  the  distribution  of  total 
fat.  Moreover,  this  amount  appears  to  be 
a  reasonable  definition  for  "low 
saturated  fat"  because  if  a  person 
consumed  an  average  level  of  1  g  in  16 
to  20  servings  of  food  per  day.  he  or  she 
would  consume  16  to  20  g  of  saturated 
fat  daily,  comfortably  within  the  DRV  of 
25  g  of  saturated  fat. 

Therefore,  the  agency  is  proposing  in 
§  101.62(c)(l)(i)  that  the  first  criterion  for 
the  definition  of  "low  in  saturated  fat" 
be  1  g  or  less  of  saturated  fat  per 
serving.  According  to  FDA's  Regulatory 
Food  Composition  Data  Base  (Ref.  25), 
this  criterion  would  allow  a  "low 
saturated  fat"  claim  on  foods  such  as 
most  fruit,  vegetables,  and  grains;  skim 
milk  and  other  dairy  foods  made  from 
skim  milk;  evaporated  milk;  a  few 
nondairy  cream  substitutes  and  dessert 
toppings:  egg  substitutes;  mayonnaise- 
style  salad  dressing;  and  many  soups, 
breads,  and  low  calorie  salad  dressings. 
Of  the  fats  and  oils  food  group,  only  a 
few  oils,  such  as  canola  and  safflower, 
and  a  few  margarine  spreads  containing 
less  than  40  percent  fat  meet  the 
criterion  of  1  g  or  less  satiirated  fat. 
While  FDA's  Regulatory  Food 
Composition  Data  Base  is  not 
representative  of  the  entire  food  supply 
and  does  not  contain  foods  that  have 
recently  been  introduced  in  the 
marketplace,  it  gives  an  indication  of  the 
t^^ies  of  food  categories  that  would  meet 
the  subject  criterion. 

b.  Need  for  second  criterion.  A 
general  discussion  of  the  need  for  a 
second  criterion  in  establishing 
definitions  for  nutrient  content  claims 
can  be  found  in  the  companion 
document  on  nutrient  content  claims 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
agency  has  stated  that  it  believes  a 
second  criterion  is  needed  to  control 
"low"  claims  on  nutrient-dense  foods 
with  small  serving  sizes  where  such 
food  items  can  be  consumed  frequently, 
resulting  in  a  substantial  intake  of  the 
nutrient.  The  agency  then  proposed 
using  g  of  the  nutrient  per  100  g  of  food 
as  the  preferred  second  criterion. 

In  considering  the  appropriateness  of 
using  "per  100  g"  as  the  second  criterion 
for  "low  in  saturated  fat,"  two  things 
become  apparent.  First  fats  and  oils 
that  are  commonly  consumed  generally 
contain  only  fat,  and,  second,  100  g  of 
these  foods  would  rarely,  if  ever,  be 
consimied  in  a  day.  Furthermore,  a 
review  of  FDA's  Regulatory  Food 


Composition  Data  Base  (Ref.  25) 
revealed  that  of  those  fats  and  oils 
identified  above  as  containing  1  g  or  less 
of  saturated  fat  per  serving,  none  would 
be  able  to  make  "low  saturated  fat" 
claims  if  a  second  criterion  based  on  100 
g  is  included  in  that  definition.  Because 
all  fats  and  oils  contain  more  than  1 
percent  saturated  fatty  acids,  they 
would  exceed  1  g  of  saturated  fat  per 
100  g. 

The  agency  believes  that  it  is 
important  that  consumers  be  able  to 
easily  identify  fats  and  oils  that  contain 
especially  low  levels  of  saturated  fats. 
While  the  information  needed  to  make 
this  assessment  will  be  located  on  the 
nutrition  label  once  the  revised 
mandatory  nutrition  labeling  regulations 
are  finalized,  comments  have  clearly 
shown  that  many  consumers  use 
nutrient  content  claims  to  make 
purchase  decisions  rather  than  relying 
on  the  more  complete  nutrient  content 
information  in  the  nutrition  label. 
Accordingly,  the  agency  tentatively 
concludes  that  a  "low  saturated  fat" 
claim  would  be  helpful  to  consumers  in 
identifying  such  foods,  and  that  the 
identification,  and  subsequent  purchase, 
of  such  foods  will  help  individuals  to 
meet  dietary  recommendations.  The 
agency  also  believes  that  it  will  assist  in 
reaching  population  goals  such  as  the 
"Healthy  People  2000"  national 
objective  of  reducing  average  saturated 
fat  intake  to  less  than  10  percent  of 
calories  (Ref.  24).  Additionally,  such 
claims  will  provide  an  incentive  to  the 
food  industry  to  develop  fats  and  oils 
with  lower  levels  of  saturated  fatty 
acids. 

Accordingly,  FDA  is  not  proposing  to 
use  a  second  criterion  based  on  weight 
for  "low  saturated  fat  claims".  However, 
the  agency  continues  to  be  concerned 
about  saturated  fat  content  claims  made 
on  small  servings  of  food  that  may  be 
consumed  frequently  and  thereby  result 
in  a  substantial  total  daily  intake  of 
saturated  fat.  In  addressing  this  issue, 
FDA  looked  at  similar  definitions  used 
by  other  nations.  Canada  defines  "low 
saturates"  as  foods  containing  no  more 
than  2  g  of  saturated  fatty  acids  per 
serving  and  not  more  than  15  percent 
calories  from  saturated  fatty  acids  (Ref. 
31).  In  the  United  Kingdom  (UK),  a  food 
is  considered  to  be  low  in  saturated  fat 
if  it  contains  3  g  or  less  saturates  per 
serving  and  per  100  g  of  food  (Ref.  32).  In 
setting  their  per  serving  criterion  at  2 
and  3  g,  respectively,  both  countries  are 
far  less  restrictive  on  that  primary 
criterion  than  the  subject  proposal: 
however  they  both  seem  to  share  FDA's 
concern  over  the  need  for  a  second 
criterion.  The  British  (UK)  compensate 
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Composition  Data  Base  (Ref.  25) 
revealed  that  of  those  fats  and  oils 
identified  above  as  containing  1  g  or  less 
of  saturated  fat  per  serving,  none  would 
be  able  to  make  "low  saturated  fat" 
claims  if  a  second  criterion  based  on  100 
g  is  included  in  that  definition.  Because 
all  fats  and  oils  contain  more  than  1 
percent  saturated  fatty  acids,  they 
would  exceed  1  g  of  saturated  fat  per 
100  g. 

The  agency  believes  that  it  is 
important  that  consumers  be  able  to 
easily  identify  fats  and  oils  that  contain 
especially  low  levels  of  saturated  fats. 
While  the  information  needed  to  make 
this  assessment  will  be  located  on  the 
nutrition  label  once  the  revised 
mandatory  nutrition  labeling  regulations 
are  Hnalized,  comments  have  clearly 
shown  that  many  consumers  use 
nutrient  content  claims  to  make 
purchase  decisions  rather  than  relying 
on  the  more  complete  nutrient  content 
information  in  the  nutrition  label. 
Accordingly,  the  agency  tentatively 
concludes  that  a  "low  saturated  fat" 
claim  would  be  helpful  to  consumers  in 
identifying  such  foods,  and  that  the 
identification,  and  subsequent  purchase, 
of  such  foods  will  help  individuals  to 
meet  dietary  recommendations.  The 
agency  also  believes  that  it  will  assist  in 
reaching  population  goals  such  as  the 
"Healthy  People  2000"  national 
objective  of  reducing  average  saturated 
fat  intake  to  less  than  10  percent  of 
calories  (Ref.  24).  Additionally,  such 
claims  will  provide  an  incentive  to  the 
food  industry  to  develop  fats  and  oils 
with  lower  levels  of  saturated  fatty 
acids. 

Accordingly,  FDA  is  not  proposing  to 
use  a  second  criterion  based  on  weight 
for  "low  saturated  fat  claims".  However, 
the  agency  continues  to  be  concerned 
about  saturated  fat  content  claims  made 
on  small  servings  of  food  that  may  be 
consumed  frequently  and  thereby  result 
in  a  substantial  total  daily  intake  of 
saturated  fat.  In  addressing  this  issue, 
FDA  looked  at  similar  definitions  used 
by  other  nations.  Canada  defines  "low 
saturates"  as  foods  containing  no  more 
than  2  g  of  saturated  fatty  acids  per 
serving  and  not  more  than  15  percent 
calories  from  saturated  fatty  acids  (Ref. 
31).  In  the  United  Kingdom  (UK),  a  food 
is  considered  to  be  low  in  saturated  fat 
if  it  contains  3  g  or  less  saturates  per 
serving  and  per  100  g  of  food  (Ref.  32).  In 
setting  their  per  serving  criterion  at  2 
and  3  g,  respectively,  both  countries  are 
far  less  restrictive  on  that  primary 
criterion  than  the  subject  proposal; 
however  they  both  seem  to  share  FDA's 
concern  over  the  need  for  a  second 
criterion.  The  British  (UK)  compensate 
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by  setting  a  second  criterion  at  3  g  per 
100  g  of  food,  a  criterion  what  would 
eliminate  many  foods  with  small  serving 
sizes. 

FDA  has  studied  and  finds  merit  in 
Canada's  approach  of  no  more  than  15 
percent  of  calories  coming  from 
saturated  fats.  While  dietary 
recommendations  are  for  less  than  10 
percent  of  calories  in  the  diet  being 
provided  by  sattirated  fat,  the  fact  that 
saturated  fat  is  not  ubiquitous  in  the 
food  supply  would  allow  higher  amounts 
in  those  foods  that  contain  saturated 
fats  to  balance  off  those  that  are  lower, 
resulting  in  a  total  daily  diet  that  meets 
dietary  recommendations. 

The  use  of  a  second  criterion  of  no 
more  than  15  percent  of  calories  from 
saturated  fat  would  continue  to  allow 
for  "low  saturated  fat"  claims  on  most 
fruit,  vegetables,  and  grains;  skim  milk 
and  other  dairy  foods  made  from  skim 
milk;  a  nondairy  liquid  cream  substitute; 
egg  substitutes;  mayonnaise-style  salad 
dressing;  many  soups,  breads,  and  low 
calorie  salad  dressings;  and  canola  and 
safflower  oifs.  Those  foods  that  would 
meet  the  first  criterion  but  not  a 
criterion  of  no  more  than  15  percent  of 
calories  from  saturated  fats  include 
evaporated  milk,  nondairy  dessert 
toppings,  and  the  margarine  sf^reads. 
The  agency  tentatively  conchides  that  it 
is  appropriate  to  prohibit  these  foods 
from  bearing  a  "low  saturated  fat"  claim 
because  they  all  could  be  consumed 
frequently,  resulting  in  a  substantial 
daily  intake  of  saturated  fat. 

Accordingly,  FDA  is  proposing  in 
§  101.62(c)(l)(i)  that  "low  saturated  fat" 
claims  may  be  used  to  describe  the  level 
of  saturated  fat  [Hovided  the  food 
contains  15  percent  or  less  of  calories 
from  saturated  fat  as  well  as  1  g  or  less 
of  saturated  fat  per  serving.  Comments 
ar6  specifically  requested  on  the 
suitability  of,  and  need  for,  the  proposed 
second  criterion  for  "low  saturated  fat" 
claims. 

c.  Foods  inherently  "low  in  saturated 
faL"A»  previously  discussed  for  "low 
fat"  claims,  the  agency  believes  that  the 
use  of  the  claim  "low  in  saturated  fat" 
on  the  labels  of  foods  that  are  inherently 
low  in  saturated  fat  can  be  misleading. 
Accordingly,  FDA  is  proposing  in 
§  101.62(cl(l](ii)  to  require  that  "low  in 
saturated  fat"  claims  on  foods  that 
inherently  meet  the  criteria  specified  in 
§  101.e2(c)(l)(i)  refer  to  all  foods  of  that 
type  and  not  merely  to  the  particular 
brand  to  which  the  labeling  is  attached. 
This  is  consistent  with  the  general 
poHcy  on  "free"  and  ~Iow"  nutrient 
content  claims  proposed  in 
f  101.13(e)(2),  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


For  example,  raspberries  would  meet 
the  definition  for  the  term  "low  in 
saturated  fat."  Therefore,  if  the  agency 
adopts  proposed  §  101.62(c)(lKii),  a 
package  of  raspberries  bearing  a 
saturated  fat  claim  would  be  labeled 
'Yaspberries.  a  low  saturated  fat  food." 

d.  "Loiv  in  saturated  fat"  mecl-type 
products.  FDA  is  proposing  in 
§  101.62{c)(2)(i)  that  a  "low  in  saturated 
fat"  claim  may  be  made  for  a  meal-type 
product  that  contains  1  g  or  less  of 
saturated  fat  per  100  g  of  product.  The 
proposed  policy  of  basing  nutrient 
content  claims  on  the  amount  of  the 
nutrient  per  100  g  rather  than  on  the 
amount  per  serving  and  per  100  g  as  is 
done  for  individual  foods  is  explained 
above  for  "low  fat"  meal-type  products. 

In  its  submission  (Ref  22).  GMA 
suggested  that  for  meal-type  products 
"low  saturated  fat"  be  defined  as  1.2  g 
or  less  of  saturated  fat  per  100  g.  FDA 
believes  that  it  would  be  beneficial  and 
less  confusing  if  it  used  the  same 
quantitative  amount  for  ~low  saturated 
fat"  claims  for  meaJ-type  products  that  it 
is  proposing  on  a  per  serving  basis  for 
"low  saturated  fat"  claims  on  individual 
foods.  1  g.  The  proposed  value  of  1  g  of 
saturated  fat  per  100  g  would  permit  a 
"low  saturated  fat"  daim  on  a  10-ounce 
meal  when  the  declaration  of  saturated 
fat  on  the  nutrition  label  is  3  g  or  less. 
GMA's  suggestion  would  allow  it  on  tfie 
same  meal  when  the  declaration  is  3.5  g 
or  less.  FDA  does  not  believe  the 
difference  is  significant  enough  to 
warrant  the  confusion  that  would  be 
caused  by  using  different  quantitative 
amounts. 

As  with  other  foods,  if  a  meal-type 
product  inherently  meets  the  "low 
saturated  fat"  definition,  its  label  wilt 
have  to  reveal  that  fact  if  a  claim  is 
made.  This  requirement  is  set  out  in 
proposed  S  101.62(c)(2)(ii). 

2.  'Reduced  Saturated  Fat" 

In  proposed  %  101.e2(cK3)(i).  the 
agency  is  defining  the  term  "reduced  in 
saturated  fat"  ("reduced  saturated  fat," 
or  "saturated  fat  reduced")  to  describe  a 
food  that  has  been  specifically 
formulated  or  processed  to  reduce  its 
content  of  saturated  fat  by  50  percent  or 
more,  with  a  minimum  reduction  of  more 
than  1  g  per  serving  from  the  reference 
food  that  it  resembles  and  for  which  it 
substitutes. 

The  agency  selected  the  level  of  50 
percent  for  the  minimum  reduction  in 
saturated  fat  to  qualify  for  the  "reduced 
in  saturated  fat"  descriptor  in 
accordance  with  the  general  provisions 
for  "reduced**  nutrient  content  claims 
described  above  for  "reduced  fat"  foods. 
These  general  provisions  consider  the 
level  of  reduction  that  would  result  in 


substantial  reductions  in  the  nutrient 
content  of  foods,  the  need  for 
consistency  of  terms,  and  the 
technological  feasibility  of  reducing 
levels  of  nutrients  in  foods.  The 
provisions  also  consider  the  need  for 
dietary  changes  relative  to  current 
intakes  of  nutrients. 

Comments  from  both  consumers  and 
health  professionals  to  the  1989  ANPRM 
and  at  the  public  hearings  urged 
consistency  in  the  defmitions  of  terms  to 
assist  consumers  in  understanding  the 
meaning  of  terms.  They  suggested  that 
unless  there  were  compelling  reasons  to 
the  contrary,  the  agency  should  revise 
the  current  definitions  for  "reduced" 
calories,  fat.  and  sodium  that  were  33 
percent,  SO  percent,  and  75  percent, 
respectively,  because  it  was  not 
reasonable  to  expect  consumers  to 
remember  the  definition  for  each.  Such 
variability,  they  argued,  defeated  the 
purpose  of  the  terms. 

In  response  to  these  commoits  and 
because  of  the  many  similarities 
between  saturated  fat  and  total  fat,  FDA 
believes  that  it  is  appropriate  to  use  the 
same  percent  reduction  to  define 
"reduced"  for  both  food  components. 
Being  absent  from  most  fruit  vegetables, 
and  grain  products,  neither  food 
component  is  ubiquitous  in  the  food 
supply.  Therefore  similar  levels  of 
reduction  could  be  expected  to  have  a 
significant  impact  on  dietary  intakes  of 
both. 

In  support  of  this  position,  FDA 
compared  the  need  for  dietary  dianges 
in  saturated  fat  relative  to  current 
intakes  with  that  for  total  fat  discussed 
above  under  'Yeduccd  fat"  claims. 
Current  guidelines  recommend  reducing 
saturated  fat  from  the  current  level  in 
the  average  U.S.  adult  diet  of  13  percent 
of  calories  (Ref  1)  io  less  than  10 
percent  of  calories  (Refs.  6,  8,  and  9). 
This  will  require  a  reduction  in 
saturated  fat  intake  of  29  percent  (Ref. 
27).  The  need  for  dietary  changes  in 
total  fat  relative  to  current  intakes  is  23 
percent,  a  comparable  value.  This 
information,  and  the  agency's  desire  to 
provide  for  consistent  definitions  for 
similar  terms  so  that  consumer 
education  efforts  can  be  more  easily 
implemented,  have  led  FDA  to  propose 
that  the  first  criterion  for  "reduced 
saturated  fat"  claims  be  a  reduction  of 
saturated  fat  of  50  percent  or  more. 

FDA  is  also  proposing  in 
S  101.82(c)(3)(i)  a  second  criterion  that 
the  amount  of  saturated  fat  in  a  food 
bearing  a  "reduced  saturated  fat"  daim 
be  reduced  as  a  minimum  by  more  than 
1  g  per  serving  from  the  reference  food 
to  which  it  is  being  compared.  This 
criterion  is  consistent  with  the  agency's 
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position  discussed  above  for  "reduced 
fat"  claims  and  is  intended  to  preclude 
manufacturers  from  making 
inconsequential  changes  in  their 
products  that,  because  of  the  initial  low 
level  of  the  nutrient,  result  in 
considerable  reductions  in  terms  of 
percent  but  not  in  terms  of  absolute 
amounts. 

As  stated  above,  the  agency  has 
tentatively  concluded  that  if  a  food  is  to 
make  a  consequential  as  well  as 
measurable  reduction  in  a  nutrient,  the 
absolute  reduction  should  not  be  less 
than  that  amount  that  is  defined  as 
"low"  on  a  per  serving  basis.  For 
saturated  fat.  that  amount  would  be 
"more  than  1  g." 

As  proposed  in  §  101.13(j)(l)  of  the 
companion  document  on  nutrient 
content  claims,  the  reference  foods 
against  which  "reduced"  claims  may  be 
measured  are  either  an  industry-wide 
norm  or  the  manufacturer's  regular 
product.  These  reference  points  are 
defmed  and  discussed  above  in  the 
section  on  "reduced  fat"  claims. 

The  agency  is  proposing  in 
§  101.62(c](3](ii)  that  a  food  that  bears 
the  claim  "reduced  in  saturated  fat"  be 
labeled  as  required  in  proposed 
§  101.13(i)(2).  which  is  included  in  the 
companion  document  on  nutrient 
content  claims.  Thus,  proposed 
§  101.62(c)(3Kii)  requires  that  in 
immediate  proximity  to  the  most 
prominent  use  of  the  claim,  information 
be  presented  on  the  extent  (percent  or 
fraction]  that  the  saturated  fat  has  been 
reduced,  the  identity  of  the  reference 
food  to  which  it  is  compared,  and  the 
actual  quantity  of  saturated  fat  in  a 
serving  of  the  food  compared  to  the 
amount  in  the  reference  food.  For 
example,  a  nondairy  creamer  that  had 
been  reformulated  to  reduce  its 
saturated  fat  content  from  the  industry- 
wide norm  could  make  a  "reduced 
saturated  fat"  claim  when  accompanied 
by  the  following  information:  "Contains 
50  percent  less  saturated  fat  than  the 
national  average  for  nondairy  creamers. 
Saturated  fat  reduced  from  3  grams  per 
serving  to  1.5  grams  per  serving." 

3.  Comparative  Claims 

Consistent  with  the  discussion  of 
comparative  claims  describing  the  fat 
content  of  foods,  FDA  is  proposing  in 
§  101.62(c)(4)  to  allow  the  use  of 
comparative  claims  using  the  term 
"less"  for  foods  that  have  been 
formulated,  reformulated,  altered,  or 
processed  in  a  way  that  has  resulted  in 
at  least  a  minimum  reduction  in  their 
saturated  fat  content.  Proposed 
§  101.62(c)(4)(i)  requires  a  reduction  of 
25  percent  or  more  in  saturated  fat  and  a 
minimum  reduction  of  more  than  1  g  of 


saturated  fat  per  serving  from  a 
reference  food.  The  agency  believes  that 
a  reduction  of  25  percent  or  more  is 
necessary  to  ensure  that  consumers  are 
not  misled  by  claims  for  reductions  that 
are  inconsequential,  i.e.,  that  the 
products  will  serve  a  useful  role  in  the 
diet  of  those  individuals  who  are 
attempting  to  limit  their  consumption  of 
saturated  fat. 

Additionally,  the  requirement  for  an 
absolute  reduction  of  more  than  1  g  is 
necessary  to  preclude  manufacturers 
from  making  comparative  claims  for 
products  that  are  relatively  low  in 
saturated  fat  and  therefore  in  which 
even  a  high  percentage  reduction  in 
saturated  fat  content  would  be 
inconsequential.  For  example,  without 
the  inclusion  of  an  additional  criterion,  a 
food  containing  only  2  g  of  saturated  fat 
per  serving  could  be  reformulated  to 
contain  1.5  g  of  saturated  fat  per  serving 
and  thereby  qualify  to  use  a 
comparative  claim.  In  fact,  the  reduction 
of  0.5  g  of  saturated  fat  cannot  be 
considered  either  substantial  or  of 
nutritional  significance. 

As  discussed  under  comparative 
claims  for  fat.  FDA  is  proposing  in 
§  101.13(j)(l)  in  the  companion 
document  on  nutrient  content  claims 
that  for  comparative  claims,  the 
reference  food  may  be  an  industry-wide 
norm,  the  manufacturer's  regular 
product,  or,  when  the  comparison  is  to  a 
class  of  similar  foods,  to  a  current,  valid 
data  base  such  as  USDA's  Handbook 
No.  8.  "Composition  of  Foods.  Raw. 
Processed,  Prepared." 

Additionally,  the  labeling 
requirements  proposed  in 
§  101.62(c)(4)(ii)  are  identical  to  those 
for  "reduced  saturated  fat"  claims  in 
proposed  S  101.62(c){3)(ii).  The 
information  that  must  be  presented  in 
immediate  proximity  to  the  most 
prominent  use  of  the  comparative  claim 
is  the  percent  or  fraction  that  the 
saturated  fat  is  reduced,  the  identity  of 
the  reference  food  to  which  the 
comparison  is  made,  and  the 
quantitative  information  that  compares 
the  actual  amount  of  saturated  fat  in  a 
serving  of  the  food  to  the  amount  in  the 
reference  food. 

4.  Need  for  Additional  Definitions 

The  agency  is  requesting  comments  on 
whether  there  are  any  other  definitions 
that  are  necessary  to  effectively  inform 
consumers  about  fat  and  fatty  acid 
content.  The  agency  is  not  proposing 
definitions  for  terms  that  describe  the 
content  of  monounsaturated  or  of 
polyunsaturated  fatty  acids.  Although 
the  supporting  text  in  some  consensus 
reports  (Refs.  6  and  9)  noted  the 
likelihood  of  reducing  the  risk  for  CHD 


(Ref.  9)  and  atherosclerotic 
cardiovascular  disease  (Ref.  6)  when 
specific  unsaturated  fatty  acids  are 
substituted  for  saturated  fatty  acids  in 
the  diet,  the  conclusions  of  these  reports 
did  not  include  quantitative 
recommendations  with  respect  to 
intakes  of  these  fatty  acids.  Therefore, 
the  agency  has  tentatively  concluded 
that,  except  for  use  of  the  comparative 
term  "more."  which  is  discussed  in  the 
companion  document  on  nutrient 
content  claims,  the  scientific  evidence  is 
not  sufficiently  clear  to  establish  the 
need  for  nutrient  content  claims  for 
unsaturated  fatty  acids.  The  agency 
invites  comments  on  this  view. 

The  agency  also  is  not  proposing  to 
define  the  term  "saturated  fat  free."  The 
agency  has  proposed  in  §  101.62(c)(l)(i) 
to  establish  a  per  serving  criterion  for 
"low  in  saturated  fat"  claims  at  1  g  or 
less.  This  amount  is  approximately  Va 
the  level  of  fat  that  it  has  proposed 
would  qualify  for  the  "low  fat" 
descriptor  (3  g  or  less  per  serving)  and 
corresponds  with  dietary  guidance  that 
saturated  fat  should  amount  to  no  more 
than  Va  of  the  total  fat  intake  in  the  diet. 
The  agency  believes  that  the  amount  of 
saturated  fat  that  would  justify  a 
"saturated  fat  free"  claim  should 
similarly  be  Vb  of  the  maximum  fat 
content  permitted  to  make  a  "fat  free" 
claim.  This  standard  would  result  in  a 
criterion  of  0.17  g  or  less  of  saturated  fat 
per  serving.  Analytical  methodologies 
for  assessing  saturated  fat  content  are 
not  precise  at  such  low  levels,  however. 
Also,  from  a  food  processing  point  of 
view,  control  at  such  a  low  level  may  be 
difficult.  Therefore,  the  agency  has 
concluded  that  a  "saturated  fat  free" 
claim  is  not  feasible. 

5.  Other  Comments 

Several  comments  to  the  tentative 
final  rule  argued  that  the  declaration  of 
fatty  acid  content  ought  to  be 
mandatory  within  nutrition  labeling  and 
recommended  breaking  out  additional 
subcomponents,  such  as  omega-3. 
omega-6,  and  trans  fatty  acids. 

At  the  time  the  tentative  final  rule 
was  issued,  the  1990  amendments  had 
not  been  passed.  As  a  result,  including 
saturated  fatty  acids  as  a  required 
element  of  nutrition  labeling  was  only  a 
proposal,  and  the  agency  could  not 
assume  that  this  proposal  would  be 
adopted.  Hence,  FDA  included 
discussions  on  the  type  and  form  of  fatty 
acid  labeling  in  the  tentative  final  rule. 
With  the  passage  of  the  1990 
amendments,  the  inclusion  of  saturated 
fat  within  nutrition  labeling  has  become 
more  of  a  certainty. 
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(Ref.  9)  and  atherosclerotic 
cardiovascular  disease  (Ref.  6)  when 
specific  unsaturated  fatty  acids  are 
substituted  for  saturated  fatty  acids  in 
the  diet,  the  conclusions  of  these  reports 
did  not  include  quantitative 
recommendations  with  respect  to 
intakes  of  these  fatty  acids.  Therefore, 
the  agency  has  tentatively  concluded 
that,  except  for  use  of  the  comparative 
term  "more."  which  is  discussed  in  the 
companion  document  on  nutrient 
content  claims,  the  scientific  evidence  is 
not  sufficiently  clear  to  establish  the 
need  for  nutrient  content  claims  for 
unsaturated  fatty  acids.  The  agency 
invites  comments  on  this  view. 

The  agency  also  is  not  proposing  to 
define  the  term  "saturated  fat  free."  The 
agency  has  proposed  in  §  101.62(c){l)(i) 
to  establish  a  per  serving  criterion  for 
"low  in  saturated  fat"  claims  at  1  g  or 
less.  This  amount  is  approximately  Va 
the  level  of  fat  that  it  has  proposed 
would  qualify  for  the  "low  fat" 
descriptor  (3  g  or  less  per  serving)  and 
corresponds  with  dietary  guidance  that 
saturated  fat  should  amount  to  no  more 
than  Vs  of  the  total  fat  intake  in  the  diet. 
The  agency  believes  that  the  amount  of 
saturated  fat  that  would  justify  a 
"saturated  fat  free"  claim  should 
similarly  be  Vb  of  the  maximum  fat 
content  permitted  to  make  a  "fat  free" 
claim.  This  standard  would  result  in  a 
criterion  of  0.17  g  or  less  of  saturated  fat 
per  serving.  Analytical  methodologies 
for  assessing  saturated  fat  content  are 
not  precise  at  such  low  levels,  however. 
Also,  from  a  food  processing  point  of 
view,  control  at  such  a  low  level  may  be 
difficult.  Therefore,  the  agency  has 
concluded  that  a  "saturated  fat  free" 
claim  is  not  feasible. 

5.  Other  Comments 

Several  comments  to  the  tentative 
final  rule  argued  that  the  declaration  of 
fatty  acid  content  ought  to  be 
mandatory  within  nutrition  labeling  and 
recommended  breaking  out  additional 
subcomponents,  such  as  omega-3. 
omega-6,  and  trans  fatty  acids. 

At  the  time  the  tentative  final  rule 
was  issued,  the  1990  amendments  had 
not  been  passed.  As  a  result,  including 
saturated  fatty  acids  as  a  required 
element  of  nutrition  labeling  was  only  a 
proposal,  and  the  agency  could  not 
assume  that  this  proposal  would  be 
adopted.  Hence,  FDA  included 
discussions  on  the  type  and  form  of  fatty 
acid  labeling  in  the  tentative  final  rule. 
With  the  passage  of  the  1990 
amendments,  the  inclusion  of  saturated 
fat  within  nutrition  labeling  has  become 
more  of  a  certainty. 


The  issue  of  exactly  what  should  be 
inchided  in  nutrition  labeling,  including 
what  type  of  breakdown  of  fatty  add 
content  should  be  included,  is  being 
considered  as  a  part  of  the  agency's 
supplementary  nutrition  labeling 
proposal.  Therefore,  there  is  no  need  to 
consider  that  issue  as  part  of  this 
rulemaking. 

D.  Cholesterol  Claims  and  Responses  to 
Comments  to  the  Tentative  Final  Rule 

1.  Thresholds  and  Other  General 
Requirements  for  Cholesterol  Claims 

a.  Saturated  fat  thresholds.  Several 
comments  to  the  tentative  final  rule  on 
cholesterol  nutrient  content  claims  (55 
FR  29456)  objected  to  the  saturated  fat 
thresholds  on  cholesterol  claims.  Many 
of  these  comments  asserted  that  FDA 
did  not  have  the  legal  authority  to 
prohibit  truthful  claims.  They  stressed 
the  need  for  consumer  education  rather 
than  prohibition  of  claims.  One 
comment  argued  that  scientific  evidence 
does  not  show  that  following  dietary 
guidelines  to  reduce  fat  and  saturated 
fat  intake  will  decrease  the  risk  of  CHD. 

While  the  agency  concluded  that  it 
had  the  authority  under  sections 
403(a)(1).  201(n).  and  701(a)  of  the  act  to 
propose  threshold  levels  of  fat  and 
saturated  fat  in  the  tentative  final  rule 
(55  FR  29456).  its  authority  was  clarified 
by  passage  of  the  1990  amendments, 
particulariy  section  403(r)(2)(A)(vi)  of 
the  act.  This  section  states  that  a 
nutrient  content  claim  "may  not  be 
made  if  the  Secretary  by  regulation 
prohibits  the  claim  because  the  claim  is 
misleading  in  light  of  the  level  of 
another  nutrient  in  the  food." 

One  of  the  main  purposes  of  this 
rulemaking  is,  by  defining  cholesterol 
content  claims,  to  provide  consumers 
with  information  that  they  can  use  to 
reduce  their  risk  of  CHD.  There  is 
convincing  evidence  that  dietary  intake 
of  saturated  fatty  acids  is  also  a 
significant  factor  in  the  etiology  of  this 
disease.  The  Surgeon  General's  Report, 
for  example,  states  that  "excessive 
saturated  fat  consumption  is  the  major 
dietary  contributor  to  total  blood 
cholesterol  levels"  (Ref.  5,  p.  11),  and  the 
NAS's  "Diet  and  Health"  report  found  a 
strong  relationship  between  blood 
cholesterol  levels  and  the  prevalence 
and  incidence  of  atherosclerotic  CHD 
(Ref.  6).  Accordingly,  the  agency 
believes  it  would  be  misleading  for  a 
food  that  contains  significant  amounts 
of  saturated  fatty  acids  to  make  claims 
regarding  cholesterol  content  and, 
thereby,  to  encourage  consumers  to  buy 
the  product  for  the  purpose  of  reducing 
their  risk  of  heart  disease. 


The  agency  agrees  that  consumer 
education  programs  are  necessary  to 
explain  the  relationship  of  cholesterol 
and  saturated  fat  to  the  risk  of 
cardiovascular  disease.  However,  FDA 
is  not  persuaded  that  such  programs  can 
effectively  reach  and  be  understood  by 
all  consumers.  A  recent  FDA  consumer 
survey  found  that  40  percent  of 
respondents  thought  that  a  "cholesterol 
free"  food  would  also  be  low  in 
saturated  fat,  and  another  20  percent 
were  not  sure  what  the  claim  implies 
about  saturated  fat  content  (Ref.  33). 
The  survey  found  that  consumers  are 
interested  in  cholesterol  content  claims 
because  they  believe  that  eating  foods 
with  no  or  low  cholesterol  will  have  a 
significant  effect  on  their  blood 
cholesterol  levels  and  on  their  chances 
of  developing  heart  disease  (Ref.  33). 
These  findings  lead  FDA  to  conclude 
that  a  significant  number  of  consumers 
are  likely  to  believe  that  a  food  that 
bears  a  cholesterol  content  claim  will 
help  to  lower  blood  cholesterol  levels 
and  to  reduce  the  risk  of  heart  disease. 
In  point  of  fact,  foods  containing  little  or 
no  cholesterol  can  contain  saturated  fats 
at  levels  that  can  contribute  to  high 
blood  cholesterol  which,  in  turn,  can 
contribute  to  atherosclerotic  CHD  (Ref. 
6).  Accordingly,  FDA  continues  to 
believe  that  to  ensure  that  cholesterol 
content  claims  do  not  mislead 
consumers,  it  is  necessary  to  permit 
their  use  only  when  the  foods  also 
contain  levels  of  saturated  fats  that  are 
below  a  specified  threshold  level. 

The  agency,  therefore,  is  proposing  in 
§  101.82(d)  to  prohibit  the  use  of 
cholesterol  content  claims,  including,  in 
a  change  from  the  tentative  final  rule, 
"reduced  cholesterol"  and  comparative 
claims,  on  foods  that  contain  more  than 
2  g  of  saturated  fatty  acids  per  serving. 

b.  Appropriate  threshold  level  for 
saturated  fat.  Many  comments 
suggested  changing  the  threshold  levels 
for  saturated  fatty  adds.  The  agency 
had  proposed  levels  of  2  g  or  less  per 
serving  and  6  percent  or  less  saturated 
fat  on  a  dry  weight  basis.  Most  of  the 
comments  were  opposed  to  the  percent 
dry  weight  criterion.  They  argued  that  a 
dry  weight  limit  would  discourage  the 
development  of  new  food  products  with 
lower  fat  and  cholesterol  contents, 
particularly  those  in  which  water  is 
substituted,  in  part,  for  fat.  Comments 
stated  that  the  development  of  new  food 
technologies  to  produce  more  healthful 
foods  would  be  hampered,  and  that  the 
dry  weight  criterion  was  unnecessary 
and  would  unfairly  penalize  foods  that 
have  a  high  moisture  content.  One 
comment  also  objected  to  the  2  g 
criterion  and  suggested  lowering  the 


threshold  level  to  1  g,  related  to 
suggested  changes  in  the  definition  of 
"saturated  fatty  adds." 

The  agency  is  persuaded  that  the  dry 
weight  criterion  is  not  necessary  and  is 
possibly  counterproductive  to  the 
"Healthy  People  2000"  objective  of 
increasing  the  availability  of  processed 
food  products  that  are  reduced  in  fat 
and  saturated  fat  content  (Ref.  24). 
Accordingly,  FDA  is  deleting  the  dry 
weight  criterion. 

In  regard  to  the  definition  for 
"saturated  fatty  acids."  the  agency 
noted  in  the  tentative  final  rule  on 
cholesterol  nutrient  content  daims  (55 
FR  29469)  that  this  definition  was  the 
subject  of  another  rulemaking,  namely 
the  proposed  rule  entitled  "Food 
Labeling;  Mandatory  Status  of  Nutrition 
Labeling  and  Nutrient  Content 
Revision."  The  discussion  of  this 
definition  has  been  carried  forward  in 
the  agency's  supplementary  mandatory 
nutrition  labeling  proposal.  FDA 
recognizes  the  relationship  between  the 
definition,  that  is,  the  particular  fatty 
acids  that  are  induded  in  the  definition, 
and  the  numerical  value  associated  with 
this  threshold  level  (as  well  as  the 
values  defining  "low"  and  "reduced" 
saturated  fat]  and  will  make 
adjustments  in  the  proposed  threshold 
level  as  necessary  if  the  definition  is 
modified  in  the  associated  rulemaking 
on  nutrition  labeling.  However,  if  the 
definition  of  "saturated  fatty  acids"  is 
not  modified,  the  agency  does  not  find 
compelling  reasons,  given  in  the 
comments,  to  revise  the  per  serving 
value  of  2  g.  Accordingly,  FDA  is 
proposing  in  §  101.62(d)(l)(i){B)  and 
(d)(l)(ii)(B),  {d)(2)(i)(B)  and  (d)(2)(ii)(B]. 
and  (d)(4)(i)(B)  and  (d)(4)(ii)(B)  that  the 
terms  "cholesterol  free."  "low 
cholesterol,"  and  "reduced  cholesterol," 
respectively,  be  allowed  only  when  the 
food  product  contains  2  g  or  less  of 
saturated  fatty  acids  per  serving.  A 
similar  requirement  is  proposed  for 
comparative  cholesterol  daims  in 
§  101.62(d)(5)(i)(B)  and  (d)(5)(ii)[B). 

As  a  result  of  this  2  g  saturated  fat 
threshold  above  which  cholesterol 
claims  may  not  be  used,  FDA  tentatively 
concludes  that  it  is  not  necessary  to 
propose  a  requirement,  based  on  section 
403(r)(2){A)(iii)(Il)  of  the  act,  that  the 
saturated  fat  content  be  disclosed 
adjacent  to  a  cholesterol  claim 
whenever  the  amount  of  saturated  fat 
exceeds  a  set  value.  As  discussed  in  the 
companion  document  on  descriptor 
claims  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
proposing  in  {  101.13(h]  that  the 
disclosure  level  for  saturated  fat  be  4  g 
per  serving  or  per  100  g.  This  value  is  15 
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percent  of  the  proposed  DRV  for 
saturated  fat  and  is  proposed  as  the 
level  of  saturated  fat  "that  increases  to 
persons  in  the  general  population  the 
risk  of  disease  or  a  health  related 
condition  which  is  diet  related"  as 
required  by  section  403(r)(2)(A)(iii)  of 
the  act.  Because  the  agency  is  proposing 
that  it  would  be  misleading  to  make  a 
cholesterol  claim  on  a  food  exceeding  2 
g  of  saturated  fat,  disclosure  of  levels  of 
4  g  and  above  have  no  application  to 
cholesterol  claims. 

c.  Fat  thresholds.  Many  comments  to 
the  tentative  final  rule  (55  FR  29456) 
were  opposed  to  the  use  of  a  total  fat 
threshold  that  would  prohibit 
cholesterol  claims  on  foods  that  contain 
more  than  5  g  fat  per  serving  and  more 
than  20  percent  fat  on  a  dry  weight 
basis.  Some  of  these  comments  argued 
that  current  scientific  knowledge  does 
not  support  an  association  between  the 
intake  of  total  fat  and  high  blood 
cholesterol  as  it  does  with  saturated 
fatty  acid  intake,  and  therefore  that  a 
limit  on  total  fat  does  not  pass  scientific 
scrutiny.  Comments  also  asserted  that 
such  a  threshold  would  condone  the 
"good  food/bad  food"  concept  by 
requiring  individual  foods  (and  even 
ingredients  of  foods),  rather  than  the 
total  diet,  to  meet  dietary  guidelines  of 
less  than  30  percent  of  calories  from  fat. 

A  few  comments  pointed  out  that  FDA 
surveys  show  that  many  consumers 
believe  that  cholesterol  is  found  in  all 
fats  and  oils,  and  that  this  finding 
demonstrates  that  there  is  a  need  for 
consumer  education  (which  could 
include  declarative  statements  adjacent 
to  claims  informing  consumers  of  the 
total  fat  content  of  the  product)  rather 
than  removal  of  truthful  claims. 
Comments  also  stated  that  a  total  fat 
threshold  would  be  a  disincentive  to  the 
food  industry  to  formulate  low 
cholesterol  and  low  fat  foods,  which 
would  hinder  the  achievement  of  the 
"Healthy  People  2000"  objectives  (Ref. 
24).  Comments  also  pointed  out  that 
such  a  threshold  would  interfere  with 
harmonization  between  the  U.S.  and 
Canada,  because  Canada  only  restricts 
the  saturated  fatty  acid  content  of  foods 
making  cholesterol  claims. 

FDA  does  not  agree  that  a  threshold 
for  disallowing  a  descriptor  supports  a 
"good  food/bad  food"  concept.  The 
agency  believes  that  such  a  threshold 
merely  restricts  the  use  of  nutrient 
content  claims  to  those  foods  on  which 
they  will  not  be  misleading.  However, 
FDA  is  persuaded  by  the  comments  that 
a  cholesterol  claim  is  not  inherently 
misleading  on  a  food  that  is  high  in  total 
fat  but  contains  2  g  or  less  of  saturated 
fatty  acids  per  serving. 


The  agency  notes  that  Congress  in  the 
1990  amendments  appears  to  have 
considered  that,  in  appropriate 
circumstances,  cholesterol  claims  could 
be  made  on  foods  that  contain 
significant  levels  of  fat  (see  21  U.S.C. 
343(r)(2)(A)(iii)).  For  example.  House 
Report  101-538  (Ref.  34,  p.  20)  stales  that 
a  "no  cholesterol"  claim  may  be  allowed 
on  margarine,  a  food  that  is  largely  fat, 
under  certain  conditions.  Accordingly, 
the  agency  is  deleting  the  total  fat 
thresholds. 

d.  Conditions  for  use  of  cholesterol 
claims  on  foods  exceeding  disclosure 
levels  of  fat.  A  cholesterol  claim 
represents  and  suggests  that  the  product 
provides  a  health  benefit,  and  the  level 
of  fat  in  the  food  has  a  material  bearing 
on  this  claim.  This  position  is  supported 
by  section  403(r){2)(A)(iii)  of  the  act, 
which  states  that  if  a  food  contains  fat 
or  saturated  fat  in  an  amount  that 
increases  the  risk  for  persons  in  the 
general  population  of  developing  a  diet- 
related  disease  or  health  condition,  it 
may  not  make  a  claim  with  respect  to 
cholesterol  unless  it  meets  certain 
requirements  and  discloses  the  amount 
of  total  fat  or  saturated  fat  in  immediate 
proximity  to  such  claims. 

Section  403(r)(2)(B)(ii)  of  the  act 
provides  similar  language  for  nutrient 
content  claims  with  the  requirement  that 
any  nutrient  in  a  food  at  a  level  that 
increases  risk  of  diet  related  disease  or 
health  condition  shall  prominently 
disclose  that  nutrient  on  the  label  or  in 
labeling  in  immediate  proximity  to  the 
claim.  FDA  is  referring  to  this  level  as  a 
"disclosure  level."  The  act  goes  even 
further  with  respect  to  health  claims.  In 
section  403(r)(3)(A)(ii).  the  act  prohibits, 
except  in  special  circumstances,  health 
claims  for  a  food  if  any  nutrient  is 
present  in  the  food  in  an  amount  that 
increases  the  risk  of  diet-related  disease 
or  health  condition.  FDA  will  refer  to 
this  level  as  a  "disqualifying  level."  The 
statutory  language  defining  a  disclosure 
level  for  a  nutrient  in  conjunction  with  a 
nutrient  content  claim  is  the  same  as 
that  for  a  disqualifying  level  for  the 
nutrient  for  a  health  claim. 
Consequently,  FDA  is  proposing  the 
same  levels  for  the  individual  nutrients 
for  both  types  of  claims. 

The  disclosure  level  for  fat  is 
proposed  in  §  101.13(h)  of  the 
companion  document  on  nutrient 
content  claims  as  an  amount  that  is 
more  than  11.5  g  per  serving  or  per  100  g 
of  food.  The  identical  amount  is 
proposed  in  §  101.14(a)(5)  of  the 
proposed  rule  on  health  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register  as  the  disqualifying 
level  for  fat  for  health  claims.  In  the 


proposed  rule  on  health  claims,  the 
agency  discusses  how  it  arrived  at  the 
proposed  disclosure  and  disqualifying 
levels. 

Briefiy,  in  setting  such  levels.  FDA 
considered  that  there  are  no  generally 
recognized  levels  at  which  nutrients 
such  as  fat,  saturated  fat,  cholesterol,  or 
sodium  in  an  individual  food  will  pose 
an  increased  risk  of  disease.  Therefore, 
if  FDA  were  to  attempt  to  set  these 
levels  on  an  individual  food  basis,  it 
would  not  be  possible  to  do  so. 
However,  sections  403(r)(2)(B)(ii)  and 
403(r)(3)(A)(ii)  of  the  act  require  that  the 
agency  take  into  account  the 
significance  of  the  food  in  the  total  daily 
diet.  The  intake  of  nutrients  such  as  fat, 
saturated  fat.  and  cholesterol  in  the  total 
day's  diet  in  excess  of  dietary 
recommendations  increases  the  risk  of 
diet-related  disease.  Therefore,  because 
the  agency's  proposed  DRV's  for  total 
fat,  saturated  fat.  cholesterol,  and 
sodium  are  based  on  recommended 
dietary  intake  levels,  the  agency 
tentatively  decided  to  tie  the  disclosure 
and  disqualifying  levels  to  the  DRV's. 

To  determine  the  appropriate 
disclosure/disqualifier  levels,  FDA  used 
an  approach  based  on  the  number  of 
servings  of  food  in  a  day  and  available 
information  on  food  composition.  As 
described  in  the  health  claims  proposal, 
the  agency  has  tentatively  found  that  an 
appropriate  disclosure/disqualifying 
level  for  individual  foods  is  between  10 
and  20  percent  of  the  DRV.  The  agency 
made  this  tentative  finding  by  looking  at 
the  food  supply.  It  noted  that  the 
nutrients  fat,  saturated  fat,  cholesterol, 
and  sodium  are  present  in  roughly  one- 
half  of  the  general  USDA  food 
categories.  Therefore,  if  approximately 
20  foods/beverages  are  consumed  in  a 
day  and  half  of  the  foods  consumed 
contain  the  nutrient  at  a  level  of  10 
percent  of  the  DRV  (on  average),  then 
the  total  daily  intake  of  the  nutrient 
would  be  100  percent  of  the  DRV.  This 
level  of  intake  would  not  constitute  a 
risk  for  chronic  disease.  On  the  other 
hand,  if  the  same  number  of  foods  are 
consumed  and  half  the  foods  contain  on 
average  20  percent  of  the  DRV,  then  the 
total  daily  intake  of  the  nutrient  would 
be  200  percent  of  the  DRV,  a  level  of 
intake  that  would  increase  the  risk  for 
diet-related  disease.  The  agency  then 
used  food  composition  data  to  evaluate 
the  effect  of  establishing  various 
disclosure/disqualifying  levels  between 
10  and  20  percent  and  tentatively 
concluded  that  a  level  of  15  percent  of 
the  DRV  was  most  appropriate.  If  one- 
half  of  the  foods  consumed  during  the 
day  contains  on  average  this  amount, 
the  total  daily  intake  of  the  nutrient 
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proposed  rule  on  health  claims,  the 
agency  discusses  how  it  arrived  at  the 
proposed  disclosure  and  disqualifying 
levels. 

Briefly,  in  setting  such  levels.  FDA 
considered  that  there  are  no  generally 
recognized  levels  at  which  nutrients 
such  as  fat,  saturated  fat,  cholesterol,  or 
sodium  in  an  individual  food  will  pose 
an  increased  risk  of  disease.  Therefore, 
if  FDA  were  to  attempt  to  set  these 
levels  on  an  individual  food  basis,  it 
would  not  be  possible  to  do  so. 
However,  sections  403(r)(2)(B)(ii)  and 
403(r)(3)(A){ii)  of  the  act  require  that  the 
agency  take  into  account  the 
significance  of  the  food  in  the  total  daily 
diet.  The  intake  of  nutrients  such  as  fat, 
saturated  fat,  and  cholesterol  in  the  total 
day's  diet  in  excess  of  dietary 
recommendations  increases  the  risk  of 
diet-related  disease.  Therefore,  because 
the  agency's  proposed  DRV's  for  total 
fat,  saturated  fat,  cholesterol,  and 
sodium  are  based  on  recommended 
dietary  intake  levels,  the  agency 
tentatively  decided  to  tie  the  disclosure 
and  disqualifying  levels  to  the  DRV's. 

To  determine  the  appropriate 
disclosure/disqualifier  levels,  FDA  used 
an  approach  based  on  the  number  of 
servings  of  food  in  a  day  and  available 
information  on  food  composition.  As 
described  in  the  health  claims  proposal, 
the  agency  has  tentatively  found  that  an 
appropriate  disclosure/disqualifying 
level  for  individual  foods  is  between  10 
and  20  percent  of  the  DRV.  The  agency 
made  this  tentative  finding  by  looking  at 
the  food  supply.  It  noted  that  the 
nutrients  fat.  saturated  fat,  cholesterol, 
and  sodium  are  present  in  roughly  one- 
half  of  the  general  USDA  food 
categories.  Therefore,  if  approximately 
20  foods/beverages  are  consumed  in  a 
day  and  half  of  the  foods  consumed 
contain  the  nutrient  at  a  level  of  10 
percent  of  the  DRV  (on  average),  then 
the  total  daily  intake  of  the  nutrient 
would  be  100  percent  of  the  DRV.  This 
level  of  intake  would  not  constitute  a 
risk  for  chronic  disease.  On  the  other 
hand,  if  the  same  number  of  foods  are 
consumed  and  half  the  foods  contain  on 
average  20  percent  of  the  DRV,  then  the 
total  daily  intake  of  the  nutrient  would 
be  200  percent  of  the  DRV,  a  level  of 
intake  that  would  increase  the  risk  for 
diet-related  disease.  The  agency  then 
used  food  composition  data  to  evaluate 
the  effect  of  establishing  various 
disclosure/disqualifying  levels  between 
10  and  20  percent  and  tentatively 
concluded  that  a  level  of  15  percent  of 
the  DRV  was  most  appropriate.  If  one- 
half  of  the  foods  consumed  during  the 
day  contains  on  average  this  amount, 
the  total  daily  intake  of  the  nutrient 


would  exceed  the  DRV  but  without  the 
risks  inherent  at  higher  levels.  Yet,  if 
this  criterion  is  used,  a  significant 
number  of  foods  would  not  be 
disqualified.  Thus,  FDA  is  proposing  to 
establish  disclosure/disqualifying  levels 
for  total  fat,  saturated  fat,  cholesterol, 
and  sodium,  and  that  these  levels  be  15 
percent  of  the  DRV  per  serving  and  per 
100-g  of  food.  These  levels  are  11.5  g  for 
total  fat,  4.0  g  for  saturated  fat,  45  mg  for 
cholesterol,  and  360  mg  for  sodium.  FDA 
is  proposing  that  the  disclosure/ 
disqualifying  levels  apply  on  a  100-g 
basis  as  well  as  on  a  serving  size  basis 
to  prevent  nutrient-dense  foods  (i.e., 
those  foods  that  contain  relatively  high 
concentrations  on  a  caloric  basis  of  one 
or  more  of  the  subject  nutrients]  that  are 
consumed  in  small  servings  from  being 
promoted  for  increased  use  in  a  diet 
through  the  use  of  health  claims  or 
nutrient  content  claims. 

Accordingly,  to  implement  section 
403(r)(2)[A)(iii)  of  the  act,  FDA  is 
proposing  in  S  101.62(d)(l)(ii)(C). 
(d)(2)(ii)(C),  (d)(4)(ii)(C),  and  (d)(5)(ii){C) 
that  a  "cholesterol  free."  "low 
cholesterol,"  "reduced  cholesterol,"  or  a 
comparative  claim,  respectively,  may  be 
made  on  foods  containing  more  than 
11.5  g  of  fat  per  serving  or  per  100  g  of 
food  only  if,  in  addition  to  meeting  the 
requisite  cholesterol  and  saturated  fat 
levels,  the  food  label  or  labeling 
discloses  the  level  of  total  fat  in  a 
serving  of  the  food  as  labeled.  The 
agency  believes  this  requirement,  if 
adopted,  will  prevent  consumers  from 
being  misled  about  the  health  benefits  of 
the  product  by  the  cholesterol  claim. 

In  accordance  with  section 
403(r)(2)(A)(iii)(II)  of  the  act,  FDA  is  also 
proposing  in  these  paragraphs  that  the 
disclosure  of  fat  must  appear  in 
immediate  proximity  to  such  claim  and 
with  appropriate  prominence,  that  is  in 
type  that  is  no  less  than  1/2  the  size  of 
the  type  used  for  such  claim.  Because 
the  level  of  fat  has  a  material  bearing  on 
the  claim,  FDA  is  proposing  that  the 
disclosure  of  fat  come  immediately  after 
the  claim  and  before  the  referral 
statement  required  by  S  101.13(g)  (i.e.. 
"See  [appropriate panel]  fornutrition 
Information").  To  limit  unnecessary 
duplication  of  information,  FDA  is  also 
proposing  that  if  the  claim  appears  on 
more  than  one  panel,  the  requirement  of 
the  act  will  be  met  if  the  fat  content  is 
disclosed  adjacent  to  the  claim  on  each 
panel  except  for  the  panel  that  bears 
nutrition  labeling,  where  it  will  not  be 
required.  Likewise,  if  the  claim  appears 
more  than  once  on  a  panel,  the 
requirement  of  the  act  will  be  met  if  the 
fat  content  is  disclosed  adjacent  to  the 
claim  that  is  printed  in  the  largest  type 


on  that  panel.  This  proposal  is  similar  to 
that  proposed  in  {  101.13(g)  of  the 
companion  document  on  nutrient 
content  claims  regarding  the  referral 
statement.  '^ 

In  addition  to  requiring  that  total  fat 
levels  be  disclosed  in  immediate 
proximity  to  any  cholesterol  claims 
made  on  labels  of  foods  that  have  more 
than  11.5  g  of  fat,  section  403(r)(2)(A)(iii) 
of  the  act  identifies  two  other  conditions 
for  use  of  cholesterol  claims  on  such 
foods.  These  conditions  are:  (1)  "the 
Secretary  finds  by  regulation  that  the 
level  of  cholesterol  is  substantially  less 
than  the  level  usually  present  in  the  food 
or  in  a  food  which  substitutes  for  the 
food  and  which  has  a  significant  market 
share,"  or  (2)  "the  Secretary  by 
regulation  permits  a  statement  regarding 
the  absence  of  cholesterol  on  the  basis 
of  a  finding  that  cholesterol  is  not 
usually  present  in  the  food  and  that  such 
a  statement  would  assist  consumers  in 
maintaining  healthy  dietary  practices 
and  the  regulation  requires  that  the 
statement  disclose  that  cholesterol  is 
not  usually  present  in  the  food"  (21 
U.S.C.  343(r)(2)(A)(iii)(I)). 

i.  Substantially  Jess.  In  regard  to  the 
first  condition.  FTDA  is  proposing  in 
§  101.62(d)(l)(ii)(E)  and  (d)(2)(ii)(E)  to 
permit  "free"  and  "low"  cholesterol 
claims  to  be  made  on  foods  that  contain 
more  than  11.5  g  of  total  fat  if  the  foods 
meet  the  required  cholesterol  levels  for 
the  claim  as  a  result  of  special 
processing,  alteration,  formulation,  or 
reformulation  that  caused  them  to 
contain  "substantially  less"  cholesterol 
than  the  reference  foods. 

The  agency  is  proposing  in 
§  101.62(d)(l)(ii)(E)  and  (d)(2)(ii)(E]  to 
define  "substantially  less"  in  a  way  that 
is  consistent  with  the  requirements  of 
§  101.62(d)(5)(i)(A)  for  a  comj^arative 
claim  using  the  term  "less."  Proposed 
§  101.62(d)(5](i)(A)  provides  that  to 
make  a  comparative  claim,  a  food  must 
contain  at  least  25  percent  less 
cholesterol,  with  a  minimum  reduction 
of  more  than  20  mg  of  cholesterol  per 
serving,  than  the  reference  food.  The  25 
percent  reduction  is  consistent  with  the 
agency's  position  that  a  25  percent  or 
greater  reduction  in  a  nutrient  for  which 
excess  consumption  is  a  public  health 
concern  is  consequential  (that  is, 
substantial]  because  it  will  assist 
persons  attempting  to  limit  their 
consumption  of  the  nutrient  to  meet 
dietary  recommendations.  This  position 
is  the  basis  for  comparative  claims  for 
sodium  (49  FR  15510  at  15521.  April  18, 
1984]  and  for  cholesterol  as  proposed  in 
§  101.25(a)(2)(iv]  of  the  tentative  final 
rule.  It  also  corresponds  with  USDA 
guidelines  that  permit  comparative  fat 


claims  for  meat  and  poultry  products 
when  fat  is  reduced  by  25  percent. 

FDA  is  proposing,  as  the  second 
criterion  for  "substantially  less,"  a 
minimum  reduction  of  more  than  20  mg 
of  cholesterol  per  serving  to  preclude 
manufacturers  from  making 
inconsequential  changes  in  a  product, 
which,  because  of  the  initial  low  level  of 
the  nutrient,  results  in  considerable 
reductions  in  terms  of  percent  but  not  in 
terms  of  absolute  amounts.  The  level  of 
more  than  20  mg  cholesterol  is  that 
amount  which  exceeds  the  level 
proposed  for  a  "low  cholesterol"  claim. 
FDA  has  tentatively  concluded  in  its 
companion  document  on  nutrient 
content  claims  that  if  a  food  is  to  make  a 
consequential  as  well  as  a  measurable 
reduction  in  a  nutrient,  the  absolute 
reduction  should  not  be  less  than  that 
amount  which  is  considered  to  be  "low." 

In  reference  to  the  requirement  in 
section  403(r](2)(A](iii](I)  of  the  act  that 
the  level  of  cholesterol  be  less  than  the 
level  usually  present  in  the  food  "or  in  a 
food  which  substitutes  for  the  food."  the 
agency  is  proposing  in 
S  101.62(d)(l](ii)(E],  (d)(2)(ii)(E). 
(d](4)(ii](A),  and  (d)(5)(ii)(A)  for 
"cholesterol  free,"  "low  cholesterol." 
"reduced  cholesterol,"  and  comparative 
cholesterol  claims,  respectively,  that  the 
substitute  food  meet  the  requirements 
for  a  substitute  food  proposed  in 
S  101.13(d)  of  the  companion  document 
on  nutrient  content  claims.  Proposed 
S  101.13(d)  states  that  a  substitute  food 
is  a  food  that  organoleptically, 
physically,  and  functionally  resembles 
the  food  for  which  it  substitutes,  that 
may  be  used  interchangeably  with  such 
food,  and  that  is  not  nutritionally 
inferior  (as  defined  in  current 
§  101.3(e)(4)).  For  example,  vegetable  oil 
margarine  resembles  butter  in  its 
performance  characteristics  (i.e., 
organoleptic  properties,  physical 
attributes,  and  functional  properties),  is 
used  interchangeably  with  butter,  and  is 
not  nutritionally  inferior  to  butter. 
Therefore,  a  "cholesterol  free"  claim 
would  be  allowed  for  vegetable  oil 
margarine  on  the  basis  that  it  substitutes 
for  butter  and  contains  substantially 
less  cholesterol  than  butter. 

Section  403(r)(2)(A)(iii)(I)  of  the  act 
also  requires  that  the  substitute  food 
discussed  in  the  preceding  paragraph 
have  a  "significant  market  share."  FDA 
is  proposing  to  find  that  a  food  has  a 
significant  market  share  if  it  has  a 
market  share  of  5  percent  or  more  of  the 
sales  of  that  category  of  foods  according 
to  an  authoritative  marketing  data  base. 
Examples  of  national  data  bases  of  food 
sales  include  those  developed  by  The 
A.C.  Nielsen  Co.  and  Information 
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Resources.  Inc.  The  agency  is  proposing 
to  define  "significant  market  share"  as  5 
percent  or  more  because,  for  most 
categories  of  foods,  products  with  less 
than  this  amount  are  not  likely  to  remain 
on  the  market.  Many  retailers  will  not 
carry  products  with  less  than  5  percent 
of  the  market  and  manufacturers  fmd  it 
uneconomical  to  continue  to  produce 
and  market  such  products  (Ref.  35], 
Therefore,  in  proposed 
§  l(n.62(d)(l)(ii)(E),  {d)(2)(ii){E), 
(dK4)(ii)(A).  and  (d){5){ii)(AJ  for 
"cholesterol  free,"  "low  cholesterol." 
"reduced  cholesterol"  and  comparative 
cholesterol  claims,  respectively,  FDA  is 
proposing  to  parenthetically  defme 
"significant  market  share"  as  a  market 
share  of  5  percent  or  more. 

The  agency  is  also  proposing  in 
S  101.62(d)(l)(ii)(E)  and  (d](2)(ii)(E)  that 
foods  containing  more  than  ll.S  g  of  fat 
per  serving  or  per  100  g  oi  food  that 
make  "free"  and  "low"  cholesterol 
claims  on  the  basis  of  containing 
"substantially  less"  amounts  than 
another  food  be  labeled  in  accordance 
with  proposed  §  101.13{])(2)  for  all 
relative  claims.  Similar  requirements 
exist  in  §  lD1.62(d](4](i)(C]  and 
(d)(4)(ii)(01  for  foods  making  "reduced 
cholesterol"  claims  and  in 
fi  101.62(d)(5)(i)(Q  and  (d)(5)(u)(D)  for 
foods  making  comparative  cholesterol 
claims.  Thus,  if  the  agency  adopts  these 
requirements,  the  label  or  labeling 
would  have  to  bear,  in  immediate 
proximity  to  the  claim,  a  statement  of 
the  percent  of  reduction,  identification 
of  the  reference  food,  and  quantitative 
information  comparing  the  product's  per 
serving  cholesterol  content  with  that  of 
the  reference  food  {e.g.,  "Cholesterol 
free  margarine,  contains  100  percent  less 
cholesterol  than  butter  (0  mg  of 
cholesterol  compared  with  30  mg  in  one 
serving  of  butter).  Contains  11  grams  of 
fat  per  serving.").  (Note:  Even  though 
margarine  contains  less  than  11.5  g  per 
serving,  it  contains  more  than  11.5  g  per 
100  g,  and  therefore  a  "cholesterol  free" 
claim  on  this  food  must  disclose  the 
amount  of  total  fat.) 

iL  Absence  claims.  The  second 
condition  in  section  403(r)(2)(A)(iii]  of 
the  act  for  allowing  cholesterol  claims 
on  foods  that  have  more  than  11.5  g  of 
fat  is  that  absence  (i.e..  "free")  claims 
may  be  permitted  on  the  basis  of  a 
finding  that  while  cholesterol  is  not 
usually  present  in  the  food,  such  a  claim 
would  assist  consumers  in  maintaining 
healthy  dietary  practices,  and  the  claim 
discloses  that  cholesterol  is  not  usually 
present  in  the  food. 

Consistent  with  the  discussion  on 
claims  for  foods  that  are  inherently  free 
of  fat.  FDA  believes  it  is  helpful  to 


consumers  to  highlight  "cholesterol  free" 
foods  useful  in  maintaining  healthy 
dietary  practices  whether  the  food  is 
inherraitly  free  of  cholesterol  or  is 
processed  to  be  that  way.  Several  FDA 
surveys  have  shown  that  consumers 
want  and  use  descriptor  claims  to 
identify  foods  having  positive  nutritional 
attributes  (Refs.  19  through  21).  These 
survey  results,  in  conjunction  with 
comments  to  the  1989  ANPRM,  have 
persuaded  FDA  that  the  definitions 
established  in  this  proposed  rule 
respond  to  consumers'  needs  and  help  to 
educate  consumers  on  the  intrinsic 
properties  of  foods.  Therefore,  FDA  has 
tentatively  concluded  that  it  is  not 
necessary  to  limit  "cholesterol  free" 
claims  to  foods  in  which  cholesterol  is 
usually  present  or  that  substitute  for  ' 
foods  that  usually  contain  cholesterol. 

However,  the  agency  is  concerned 
that  unrestricted  use  of  "free"  claims  on 
foods  that  are  inherently  free  of 
cholesterol  can  be  misleading  since  the 
claim  could  imply  that  the  particular 
brand  of  food  bearing  the  claim  is 
different  from  other  foods  of  the  same 
type.  Accordingly.  FDA  is  proposing  in 
S  101.a2(d)(l)(ii)(D)  to  require  that  If  a 
food  is  inherently  &ee  of  cholesterol 
(i.e..  it  has  not  been  processed,  altered, 
formulated,  or  reformulated  to  remove 
cholesterol)  it  may  make  a  cholesterol 
claim  only  if  the  daim  refers  to  all  foods 
of  that  type  and  not  merely  to  the 
particular  brand  to  which  the  labeling  is 
attached  (e.g..  "Canola  oil.  a  cholesterol- 
free  food").  Such  claims  are  subject  to 
additional  disclosure  requirements  in 
§  101.62  and  S  101.13  (e.g-.  "Contains  14 
g  fat  per  serving"  and  "See  [appropriate 
panel]  for  information  on  fat  and  other 
nutrients").  (Note:  The  agency  does  not 
consider  margarines  to  be  mherenily 
free  of  cholesterol  since  the  standard  of 
identity  for  margarine  allows  for  the  use 
of  animal  fats.) 

This  requirement  is  consistent  with 
the  general  pohcy  on  "free"  and  "low" 
nutrient  content  claims  stated  in 
rulemaking  for  sodium  (49  FR  15510  at 
15517)  and  cholesterol  descriptor  claims 
(51  FR  42584  at  42588  and  55  FR  29456  at 
29465)  and  set  forth  in  current 
i  105.66(c)(2)  for  "low  calorie"  claims. 
The  agency  has  taken  the  position  that 
foods  inherently  free  of,  or  low  in,  a 
nutrient  should  not  be  labeled  with  a 
claim  such  as  "cholesterol  free,"  or  "low 
cholesterol."  immediately  preceding  the 
name  of  the  food  because  such 
terminology  would  imply  that  the  food 
has  been  altered  to  remove  the  nutrient 
as  compared  to  other  foods  of  the  same 
type.  Thus.  FDA  is  proposing  in 
S  101.62(d)(2){i)(C)  and  (d)(2)(ii){D)  that 
foods  that  inherently  contain  20  mg  or 


less  of  cholesterol  may  be  labeled  as 
"low  cholesterol"  as  long  as  the  label 
makes  clear  that  all  foods  of  that  type, 
and  not  merely  the  brand  to  *vhich  the 
label  attaches,  are  low  in  cholesterol 
(e.g.,  "lowfat  cottage  cheese,  a  low 
cholesterol  food"). 

For  the  same  reasons,  FDA  is 
proposing  in  §  101.62(d)(l)(i)(C)  to 
reflect  the  statutory  language  of  section 
403(r)(2)(A)(ii)(lI)  of  the  act  by  proposing 
to  require  that  foods  that  contain  less 
than  the  disclosure  level  of  fat  and  that 
are  inherently  free  of  cholesterol  must 
disclose  that  cholesterol  is  not  usually 
present  if  they  make  a  "cholesterol  free" 
claim  (e.g.,  applesauce,  a  cholesterol 
free  food").  Foods  that  contain  less  than 
the  disclosure  level  of  fat  and  that  have 
been  processed  to  contam  less  than  2 
mg  of  the  cholesterol  that  is  usually 
present  in  the  food,  or  that  have 
substitutes  that  contain  cholesterol,  can 
bear  a  "cholesterol  free"  claim  under 
section  403(r)(2)(A)(ii)(I)  of  the  act  and 
proposed  §  101.62(d)(l)(i)(A). 

e.  Application  of  saturated  fat 
thresholds  to  "reduced  cholesterol" 
foods.  Comments  were  mixed  on 
whether  the  fat  and  saturated  fat 
thresholds  should  apply  to  "reduced 
cholesterol"  claims.  Several  comments 
expressed  the  belief  that  reduced  claims 
should  adhere  to  the  same  thresholds  as 
"free"  or  "low"  cholesterol  claims  to  be 
consistent  and,  thereby,  to  avoid 
consumer  confusion  and  to  provide  "a 
level  playing  field."  One  such  comment 
expressed  the  opinion  that  any 
cholesterol  claim  will  convey  to 
consumers  the  impression  that  a  food  is 
a  healthy  choice,  and,  therefore,  a 
"reduced  cholesterol"  claim  would  be 
misleading  if  it  did  not  have  the  same    "^ 
thresholds  as  "free"  and  "low"  claims. 
Opposing  comments  supported  the 
proposed  position  of  not  applying 
threshold  levels  to  foods  making 
"reduced"  claims,  stating  that  the  use  of 
thresholds  would  prevent  some  foods 
from  making  claims,  thereby  depriving 
consumers  of  useful  information  and  the 
selection  of  foods  with  significant 
reductions  in  cholesterol. 

The  agency  is  convinced  by  the 
comments  and  the  scientific  evidence 
that  cholesterol  content  claims  can  be 
misleading  to  consumers  if  the  product 
contains  amounts  of  saturated  fat  that 
contribute  to  high  blood  cholesterol 
levels.  As  stated  above,  a  cholesterol 
claim  represents  and  suggests  that  the 
product  provides  a  health  benefit,  and 
that  benefit  is  missing  if  the  product 
contains  high  levels  of  saturated  fat. 
Therefore,  under  section  403(r)(2)(A){vf) 
of  the  act,  which  prohibits  a  claim  if  the 
claim  is  misleading  in  light  of  the  level 


tovember  27,  1991  /  Proposed  Rules 

less  of  cholesterol  may  be  labeted  as 
"low  cholesterol"  as  long  as  the  label 
makes  clear  that  all  foods  of  that  type, 
and  not  merely  the  brand  to  *vhich  the 
label  attaches,  are  low  in  cholesterol 
(e.g..  "lowfat  cottage  cheese,  a  low 
cholesterol  food"). 

For  the  same  reasons.  FDA  is 
proposing  in  §  101.62(d)(l)(i)(C)  to 
reflect  the  statutory  language  of  section 
403(r){2KAKii)(ll)  of  the  act  by  proposing 
to  require  that  foods  that  contain  less 
than  the  disclosure  level  of  fat  and  that 
are  inherently  free  of  cholesterol  must 
disclose  that  cholesterol  is  not  usually 
present  if  they  make  a  "cholesterol  free" 
claim  (e.g..  applesauce,  a  cholesterol 
free  food").  Foods  that  contain  less  than 
the  disclosure  level  of  fat  and  that  have 
been  processed  to  contam  less  than  2 
mg  of  the  cholesterol  that  is  usually 
present  in  the  food,  or  that  have 
substitutes  that  contain  cholesterol,  can 
bear  a  "cholesterol  free"  claim  under 
section  403(r)(2)(A)(ii)(I]  of  the  act  and 
proposed  S  101.62(d)(l)(i)(A). 

e.  Application  of  saturated  fat 
thresholds  to  "reduced  cholesterol" 
foods.  Comments  were  mixed  on 
whether  the  fat  and  saturated  fat 
thresholds  should  apply  to  "reduced 
cholesterol"  claims.  Several  comments 
expressed  the  belief  that  reduced  claims 
should  adhere  to  the  same  thresholds  as 
"free"  or  "low"  cholesterol  claims  to  be 
consistent  and,  thereby,  to  avoid 
consumer  confusion  and  to  provide  "a 
level  playing  field."  One  such  comment 
expressed  the  opinion  that  any 
cholesterol  claim  will  convey  to 
consumers  the  impression  that  a  food  is 
a  healthy  choice,  and,  therefore,  a 
"reduced  cholesterol"  claim  would  be 
misleading  if  it  did  not  have  the  same     "^ 
thresholds  as  "free"  and  "low"  claims. 
Opposing  comments  supported  the 
proposed  position  of  not  applying 
threshold  levels  to  foods  making 
"reduced"  claims,  stating  that  the  use  of 
thresholds  would  prevent  some  foods 
from  making  claims,  thereby  depriving 
consumers  of  useful  information  and  the 
selection  of  foods  with  significant 
reductions  in  cholesterol. 

The  agency  is  convinced  by  the 
comments  and  the  scientific  evidence 
that  cholesterol  content  claims  can  be 
misleading  to  consumers  if  the  product 
contains  amounts  of  saturated  fat  that 
contribute  to  high  blood  cholesterol 
levels.  As  stated  above,  a  cholesterol 
claim  represents  and  suggests  that  the 
product  provides  a  health  benefit,  and 
that  benefit  is  missing  if  the  product 
contains  high  levels  of  saturated  fat. 
Therefore,  under  section  403(r)(2)(A){vi) 
of  the  act,  %vhich  prohibits  a  claim  if  the 
claim  is  misleading  in  light  of  the  level 
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of  another  nutrient,  the  agency  is 
proposing  to  apply  the  saturated  fat 
threshold  to  "reduced"  as  well  as  to 
free"  and  "low"  cholesterol  claims. 
Accordingly,  FDA  is  modifying  proposed 
§  101.25(a)(iii]  in  the  tentative  final  rule 
(redesignated  as  S  101.62(d)(4)  in  this 
document)  to  require  that  "reduced 
cholesterol"  claims  only  be  used  on 
labels  or  in  labeling  of  foods  that 
contain  less  than  2  g  of  saturated  fat  per 
serving.  For  these  reasons,  the  agency  is 
also  including  a  similar  requirement  in 
proposed  §  101.62(d)(5)  for  comparative 
claims. 

2.  "Cholesterol  Free" 

a.  Definition.  FDA  first  proposed  that 
a  "cholesterol  free"  food  be  defined  as 
one  containing  less  than  2  mg  of 
cholesterol  per  serving  in  its  proposed 
rule  of  November  25, 1986  (51  FR  42584)^. 
The  agency  selected  a  cutoff  of  less  than*^ 
2  mg  of  cholesterol  because  that  level  is 
biologically  and  nutritionally 
insignificant.  Moreover,  analytical 
precision  below  that  limit  is  not  possible 
(51  FR  42584  at  42588).  This  quantitative 
amount  was  carried  forward  in  the 
agency's  tentative  final  rule  on 
cholesterol  nutrient  content  claims  (55 
FR  29456).  In  the  tentative  final  rule,  the 
agency  rejected  comments  to  the  1986 
proposal  that  suggested  that  the  level 
used  in  defining  "cholesterol  free" 
should  be  changed.  Differing  comments 
had  recommended  both  lowering  the 
defined  amount  to  absolute  zero  and 
raising  it  to  5  mg  per  serving.  FDA 
responded  that  a  zero  level  could  not  be 
detected  with  analytical  certainty,  and 
that  raising  the  level  up  to  5  mg  could 
result  in  cor.     option  of  dietarily 
significant  amounts  of  cholesterol  when 
only  "cholesterol  free"  foods  were 
consumed. 

A  few  comments  on  the  1990  tentative 
final  rule  reiterated  comments  received 
on  the  1986  proposed  rule  on  cholesterol 
nutrient  content  claims  (51  FR  42584) 
that  the  level  used  in  defining 
"cholesterol  free"  should  be  modified. 
Comments  again  recommended  lowering 
the  defined  amount  to  zero  and  raising  it 
to  5  mg  per  serving.  However,  none  of 
these  comments  presented  any 
information  that  the  agency  had  not 
already  received  in  response  to  the  1986 
proposal  and  considered  in  drafting  the 
tentative  final  rule. 

In  its  tentative  final  rule.  FDA  advised 
that  it  considered  that  document  to 
contain  the  final  determination  of  the 
agency  on  all  substantive  issues  other 
than  on  the  threshold  levels  of  fat  and 
saturated  fatty  acids,  and  that  a 
comment  would  have  to  be  very 
significant  to  cause  the  agency  to  make 
any  changes  in  the  rule  other  than  to  the 


threshold  levels.  Therefore,  not  being 
presented  with  any  new  evidence.  FDA 
has  not  revised  the  level  of  cholesterol 
in  the  definition  for  "cholesterol  free"  in 
proposed  §  101.25(a)(2)(i),  redesignated 
in  this  document  as  S  101.62(d)(1). 

FDA  is  not  proposing  a  second 
criterion  based  on  the  amount  of 
cholesterol  per  100  g  for  the  definition  of 
"free"  because  the  first  proposed 
criterion  for  "cholesterol  free"  requires 
that  the  food  contain  such  a  trivial  level 
of  cholesterol  from  a  public  health 
perspective  that  even  frequent 
consumption  in  large  amounts  of  food 
that  bear  a  claim  would  not  affect  in  any 
meaningful  way  the  overall  cholesterol 
level  in  the  diet. 

b.  Synonyms.  In  accordance  with  the 
discussion  on  synonyms  in  the 
companion  document  on  nutrient 
content  claims,  the  agency  is  proposing 
in  %  101.62(d)(1)  to  add  the  term  "zero 
,  cholesterol,"  "trivial  source  of 
cholesterol,"  "negligible  source  of 
cholesterol,"  and  "dietary  insignificant 
source  of  cholesterol"  as  a  synonym  for 
"cholesterol  free,"  "free  of  cholesterol." 
and  "no  cholesterol."  As  suggested  in 
the  lOM  report  on  nutrition  labeling 
(Ref.  4),  the  use  of  consistent  and 
targeted  nutrient  content  claims 
increases  consumers'  confidence  in  the 
validity  of  the  claim.  The  agency 
requests  comments  on  whether 
consumers  commonly  understand  the 
other  synonyms  to  have  the  same 
meaning  as  "free." 

3.  "Low  Cholesterol" 

a.  Definition.  In  its  proposed  rule  of 
November  25, 1986  (51  FR  42584),  FDA 
proposed  to  allow  the  term  "low 
cholesterol"  on  the  label  or  in  labeling  of 
foods  that  contain  less  than  20  mg  of 
cholesterol  per  serving.  The  agency 
found  that  foods  containing  less  than  20 
mg  of  cholesterol  per  serving  were 
generally  those  that  had  been  identified 
as  useful  to  persons  who  want  to  control 
or  moderate  their  cholesterol  intakes  or 
to  maintain  their  cholesterol  intakes  at 
relatively  low  levels. 

Comments  submitted  to  the  proposed 
rule  persuaded  FDA  to  modify  the 
proposed  definition  in  its  tentative  final 
rule:  (1)  To  change  the  definition  from 
"less  than  20  mg  per  serving"  to  "20  mg 
or  less  per  serving,"  and  (2)  to  add  a 
second  criterion  based  on  density, 
namely  that  the  food  contain  0.2  mg  or 
less  of  cholesterol  per  g  of  food.  FDA 
made  the  first  change  to  be  consistent 
with  the  agency's  other  definitions  for 
"low,"  for  calories  (5  105.66(c)(l)(i))  and 
for  sodium  (§  101.13(a)(3)),  that  include 
the  integer  in  the  definition. 

FDA  made  the  second  change  to 
prevent  "low  cholesterol"  label  claims 


from  conveying  a  misleading  impression 
about  the  cholesterol  content  of  certain 
foods.  Comments  pointed  out  that  a 
single  criterion  based  on  serving  size 
could  result  in  widely  recognized  "high 
cholesterol"  foods  with  small  serving 
sizes  (e.g.,  butter,  lard,  and  some 
processed  cheese  foods)  being  labeled 
as  "low  cholesterol."  These  comments 
stressed  that  despite  their  small  serving 
sizes,  such  foods  actually  may  be 
consumed  frequently  and  in  large 
amounts,  resulting  in  a  substantial  total 
daily  intake  of  cholesterol.  In  addition, 
the  comments  were  concerned  that  a 
"low  cholesterol"  claim  on  such  foods 
could  encourage  increased  consumption 
of  the  food,  significantly  adding  to  an 
individual's  total  cholesterol  intake. 

The  comments  to  the  tentative  final 
rule  fully  supported  the  first  criterion  for 
"low  cholesterol"  claims  (i.e..  that  the 
food  should  contain  20  mg  or  less 
cholesterol  per  serving).  However, 
several  comments  requested  the  second 
criterion  based  on  cholesterol  density 
(i.e.,  0.2  mg  per  g)  be  eliminated.  These 
comments  argued  that  promulgation  of  a 
regulation  specifying  serving  sizes 
would  negate  the  need  for  the  second 
criterion. 

As  explained  in  the  companion 
document  on  nutrient  content  claims, 
the  agency  has  determined  that,  for  the 
reasons  discussed  above,  there 
continues  to  be  a  need  for  a  second 
criterion  for  "low"  claims  even  when 
FDA's  rulemaking  on  serving  sizes  is 
completed  (Ref.  36).  The  agency  is 
proposing  in  that  document  to  base  the 
second  criterion  on  the  amount  of  the 
nutrient  per  100  g  of  food. 

Accordingly,  FDA  is  proposing  to  keep 
the  second  criterion  for  the  definition  of 
"low  cholesterol."  However,  the  agency 
is  modifying  proposed  {  101.25(a)(ii), 
redesignated  as  §  101.62(d)(2),  to  specify 
the  second  criterion  as  20  mg  per  100  g 
of  food  rather  than  0.2  mg  per  g,  an 
identical  amount. 

This  definition  is  in  accordance  with 
the  general  approach  described  in  the 
companion  document  on  nutrient 
content  claims  for  arriving  at  a 
definition  for  "low."  This  approach  is 
described  above  in  the  discussions  of 
the  definitions  of  "low  fat"  and  "low  in 
saturated  fat."  Under  that  approach,  the 
definition  of  "low"  for  a  nutrient,  that  is 
ubiquitous  in  the  food  supply,  such  as 
calories,  is  2  percent  of  the  DRV.  If  the 
nutrient  is  not  ubiquitous  but  is  found  in 
more  than  a  few  food  categories,  such  as 
fat.  FDA  has  proposed  to  define  "low" 
as  two  times  the  level  that  is  2  percent 
of  the  DRV.  If  the  nutrient  is  found  at 
measurable  levels  in  the  foods  in  only  a 
few  food  categories,  the  agency  has 
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proposed  to  define  "low"  as  three  times 
2  percent  of  the  DRV.  Cholesterol,  which 
is  found  only  in  foods  of  animal  origin, 
is  in  the  latter  group.  The  DRV  for 
cholesterol  is  300  mg.  2  percent  of  which 
is  6  mg.  Therefore,  the  dennition  of 
"low"  is  18  mg  (three  times  6  mg). 
Rounded  to  the  nearest  5  mg  increment 
as  is  required  in  current  and  proposed 
nutrition  labeling  regulations,  the 
proposed  level  is  20  mg  per  100  g  of 
food. 

FDA  is  also  proposing  in  §  101.62(d)(2) 
to  allow  the  use  of  the  synonymous 
terms,  "contains  a  small  amount  of 
cholesterol"  in  accordance  with  the 
discussion  on  sj'nonyms  in  the  proposed 
rule  on  nutrient  content  claims. 

b.  Definition  of  "low  cholesterol" 
meal-type  product.  As  discussed  in  the 
companion  document  on  nutrient 
content  claims  and  above  for  "low  fat" 
claims  for  meal  type  products,  the 
agency  has  received  many  comments 
requesting  that  FDA  provide  for  the  use 
of  nutrient  content  claims  on  these 
products.  In  recognition  of  the 
increasing  role  that  meal-type  products 
have  in  the  marketplace,  the  agency 
believes  that  it  is  important  to  establish 
nutrient  content  claims  that  will  help 
consumers  to  identify  positive 
nutritional  characteristics  of  such 
products.  Accordingly,  FDA  is  proposing 
in  5  101.62(d)(3)  that  a  "low  cholesterol" 
claim  may  be  made  for  a  meal-type 
product  that  contains  20  mg  or  less  of 
cholesterol  per  100  g  of  the  product.  This 
value  is  the  same  as  that  suggested  by 
CMA  (Ref.  22)  and  uses  the  same 
quantitative  amount  of  cholesterol  used 
to  define  "low  cholesterol"  for 
individual  foods.  As  noted  above,  FDA 
finds  merit  in  setting  nutrient  content 
claims  for  meal  type  products  on  the 
basis  of  the  amount  of  a  nutrient  per  100 
g  rather  than  on  the  basis  of  the  amount 
per  serving  and  per  100  g  as  is  done  for 
most  "low"  claims  for  individual  foods. 
FDA  anticipates  that  people  will  not 
consume  more  than  one  or  two  meal- 
type  products  per  day,  rather  than  the 
average  of  16  to  20  servings  of  individual 
foods  (Refs.  15  through  17).  Therefore. 
FDA  tentatively  concludes  that  it  is  not 
reasonable  to  expect  meal-tj^pe  products 
to  meet  the  same  per  serving  criteria  as 
individual  foods. 

For  the  same  reason.  FDA  is 
proposing  that  the  saturated  fat 
threshold  in  S  101.62(d)(2)(i)(B)  and 
{d)(2){ii)(B)  be  modified  from  2  g  or  less 
per  serving  to  2  g  or  less  per  100  g.  This 
proposed  level  would  allow  a  10  ounce 
meal  that  meets  the  requisite  cholesterol 
levels  to  make  a  "low  cholesterol"  claim 
if  it  contained  less  than  5.5  g  of 
saturated  fat.  a  value  that  is 


approximately  V^  of  the  DRV  for 
saturated  fat.  FDA  is  proposing  to  make 
a  similar  modification  in  the  fat  level  in 
S  101.62(d){2)(i)  and  (d)(2){ii).  Thus, 
under  proposed  (  101.62(d)(3).  the 
determination  as  to  whether 
S  101.62(d)(2)(i)  or  (d)(2)(ii)  applies  will 
be  made  on  the  basis  of  whether  the 
product  contains  11.5  g  or  less  of  fat  per 
100  g  of  food. 

4.  "Reduced  Cholesterol" 

In  its  proposal  of  November  25. 1986 
(51  FR  42584),  FDA  proposed  to  allow  a 
"reduced  cholesterol"  claim  on  a  food 
that  had  been  specially  formulated  or 
processed  to  reduce  its  cholesterol 
content  by  75  percent.  The  75  percent 
criterion  reflected  FDA's  concern  about 
the  many  foods  that  contain  relatively 
large  amounts  of  cholesterol,  and  the 
possibility  that  products  with  relatively 
high  levels  of  cholesterol  could  easily 
claim  to  have  reduced  cholesterol 
content  if  the  agency  permitted  a  lesser 
reduction. 

Comments  on  the  proposed  rule 
requested  that  the  percent  reduction  be 
lowered  to  30  or  50  percent  because  the 
75  percent  requirement  was  unrealistic 
and  technologically  infeasible.  FDA  was 
not  persuaded  that  cholesterol  levels 
could  not  be  reduced  by  75  percent  in 
many  foods,  and,  in  accordance  with  the 
agency's  intent  that  the  "reduced 
cholesterol"  claim  be  reserved  for  those 
products  that  accomplished  a  very 
substantial  reduction  in  the  level  of 
cholesterol,  it  did  not  change  the 
requirement  in  the  tentative  fmal  rule 
(55  FR  29456). 

Comments  to  the  tentative  final  rule 
requested  that  the  agency  reevaluate  its 
position  on  the  definition  of  "reduced 
cholesterol."  suggesting  that  the 
definition  be  lowered  from  75  percent  to 
25  or  33  percent.  The  comments  pointed 
out  that  consumption  surveys  reflect  a 
decrease  in  consumption  of  cholesterol 
over  the  past  two  decades,  and  these 
comments  argued  that  too  stringent  a 
requirement  for  "reduced  cholesterol" 
would  limit  the  incentive  for  industry  to 
develop  "reduced  cholesterol"  foods  to 
further  this  trend. 

The  agency  has  reviewed  the  use  of 
"reduced"  claims  for  cholesterol  in  light 
of  the  general  criteria  for  "reduced" 
nutrient  content  claims  set  out  in  the 
companion  document  on  nutrient 
content  claims.  These  general  criteria 
take  into  consideration  the  level  of 
reduction  that  would  result  in 
substantial  reductions  in  the  nutrient 
content  of  foods,  the  need  for 
consistency  of  terms,  the  technological 
feasibility  of  reducing  levels  of  nutrients 
in  foods,  and  the  need  for  dietary 


changes  relative  to  current  intakes  of 
nutrients. 

The  basis  for  defining  a  substantial 
reduction  of  a  nutrient  in  food  should 
include  consideration  of  the  distribution 
of  the  nutrient  within  the  food  supply 
and  the  amount  of  reduction  that  is 
necessary  to  produce  a  substantial 
reduction  in  the  amount  of  the  nutrient 
in  the  diets  of  individuals.  Dietary 
cholesterol  is  not  ubiquitous  in  the  food 
supply.  It  is  found  only  in  foods  of 
animal  origin.  Accordingly,  if  dietary 
intake  levels  of  cholesterol  are  to  be 
reduced  substantially,  it  is  important  to 
make  substantial  reductions  in 
individual  foods  that  are  major  sources 
of  cholesterol.  FDA  has  reevaluated 
what  level  of  reduction  constitutes  a 
substantial  reduction  in  cholesterol 
content  for  several  reasons. 

First  FDA's  1988  Food  Labeling  and 
Package  Survey  (FLAPS)  did  not 
encounter  any  foods  that  made  "reduced 
cholesterol"  claims  (Ref.  37).  A  few 
foods  that  had  removed  all  of  their 
cholesterol  content  (i.e..  egg  substitutes) 
properly  bore  "cholesterol  free"  rather 
than  "reduced  cholesterol"  claims. 
These  results  of  the  FLAPS  survey,  in 
addition  to  earlier  comments  about  the 
technological  unfeasibility  of  a  75 
percent  reduction,  are  significant. 

Moreover,  comments  indicate  that 
lowering  the  defined  level  of  reduction 
for  "reduced  cholesterol"  claims  from  75 
percent  to  50  percent  would  give 
indu.stry  greater  incentive  to  develop 
new  foods  that  meet  the  criterion 
through  special  processing  or 
reformulation.  In  addition,  this  change 
would  allow  for  greater  consistency  in 
the  definitions  of  "reduced"  foods 
because  the  agency  is  proposing  that 
"reduced"  claims  for  sodium,  fat,  and 
saturated  fat  be  defined  as  a  50  percent 
reduction.  The  importance  of  such 
consistency  of  terms  for  consumer 
education  purposes  was  emphasized  at 
the  1989  public  hearings  and  in 
comments  to  the  ANPRM. 

FDA  has  also  examined  the  need  for 
dietary  change  in  light  of  dietary 
recommendations.  In  the  case  of  dietary 
cholesterol,  NAS's  "Diet  and  Health" 
report  (Ref  6)  and  the  NCEP  report  of 
the  Expert  Panel  on  Population 
Strategies  for  Blood  Cholesterol 
Reduction  (Ref  9)  recommend 
consumption  of  less  than  300  mg  of 
cholesterol  per  day.  The  agency 
compared  these  values  to  current  intake 
levels  reported  in  a  recent  food 
consumption  survey  and  estimates  that 
a  reduction  in  cholesterol  intake  of  20 
percent  is  needed  to  lower  the 
cholesterol  content  of  the  American  diet 
to  amounts  recommended  in  dietary 
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changes  relative  to  current  intakes  of 
nutrients. 

The  basis  for  defining  a  substantial 
reduction  of  a  nutrient  in  food  should 
include  consideration  of  the  distribution 
of  the  nutrient  within  the  food  supply 
and  the  amount  of  reduction  that  is 
necessary  to  produce  a  substantial 
reduction  in  the  amount  of  the  nutrient 
in  the  diets  of  individuals.  Dietary 
cholesterol  is  not  ubiquitous  in  the  food 
supply.  It  is  found  only  in  foods  of 
animal  origin.  Accordingly,  if  dietary 
intake  levels  of  cholesterol  are  to  be 
reduced  substantially,  it  is  important  to 
make  substantial  reductions  in 
individual  foods  that  are  major  sources 
of  cholesterol.  FDA  has  reevaluated 
what  level  of  reduction  constitutes  a 
substantial  reduction  in  cholesterol 
content  for  several  reasons. 

First  FDA's  1988  Food  Labeling  and 
Package  Survey  (FLAPS)  did  not 
encounter  any  foods  that  made  "reduced 
cholesterol"  claims  (Ref.  37).  A  few 
foods  that  had  removed  all  of  their 
cholesterol  content  (i.e..  egg  substitutes) 
properly  bore  "cholesterol  free"  rather 
than  "reduced  cholesterol"  claims. 
These  results  of  the  FLAPS  survey,  in 
addition  to  earlier  comments  about  the 
technological  unfeasibility  of  a  75 
percent  reduction,  are  significant. 

Moreover,  comments  indicate  that 
lowering  the  defined  level  of  reduction 
for  "reduced  cholesterol"  claims  from  75 
percent  to  50  percent  would  give 
industry  greater  incentive  to  develop 
new  foods  that  meet  the  criterion 
through  special  processing  or 
reformulation.  In  addition,  this  change 
would  allow  for  greater  consistency  in 
the  definitions  of  "reduced"  foods 
because  the  agency  is  proposing  that 
"reduced"  claims  for  sodium,  fat,  and 
saturated  fat  be  defined  as  a  50  percent 
reduction.  The  importance  of  such 
consistency  of  terms  for  consumer 
education  purposes  was  emphasized  at 
the  1989  public  hearings  and  in 
comments  to  the  ANPRM. 

FDA  has  also  examined  the  need  for 
dietary  change  in  light  of  dietary 
recommendations.  In  the  case  of  dietary 
cholesterol.  NAS's  "Diet  and  Health" 
report  (Ref.  6)  and  the  NCEP  report  of 
the  Expert  Panel  on  Population 
Strategies  for  Blood  Cholesterol 
Reduction  (Ref.  9)  recommend 
consumption  of  less  than  300  mg  of 
cholesterol  per  day.  The  agency 
compared  these  values  to  current  intake 
levels  reported  in  a  recent  food 
consumption  survey  and  estimates  that 
a  reduction  in  cholesterol  intake  of  20 
percent  is  needed  to  lower  the 
cholesterol  content  of  the  American  diet 
to  amounts  recommended  in  dietary 
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guidance  (Ref.  27).  Sirrce  snbslantia! 
reductions  in  cholesterol  can  only  be 
made  in  a  few  food  categories,  it  is 
reasonable  to  trfple  this  value,  as  was 
done  in  cafcnFations  above  for  defining 
"low  choFesteror  foods,  to  bring  the 
percent  change  needed  to  60  percent,  a 
value  that  could  appropriately  be 
rotmded  down  to  50  percent  to  maintain 
consistency  vrith  the  proposed 
defimtiorra  for  "reduced  fat,"  "reduced 
saturated  fat,"  and  'Veduced  sodium." 
FDA  is  persuaded  by  the  comments  that 
a  75  percent  reduction,  as  originally 
proposed  for  "reduced  cholesteror' 
claims  in  1986  (51  FR  42584)  and  carried 
forward  in  the  tentative  final  rule  (55  FR 
29456),  is  not  necessary.  The  factors 
discnssed  above,  in  addition  to  recent 
food  constimption  survey  data  showing 
a  decrease  in  cholestertrf  iritake  levels, 
have  convinced  the  agency  that  tiie 
earlier  proposed  requirement  for  a  75 
percent  reduction  is  not  necessary  to 
evoke  a  sufficient  change  in  the  food 
supply  to  allow  the  public  to  meet 
current  dietary  recommendations. 
Accordingly,  the  agency  is  proposing  in 
§  101.62(d)(4)(i)(A)  and  (d)(4Kii){A)  that 
the  term  "reduced  cbolesterol"  may  be 
used  on  foods  that  have  been 
formulated  or  processed  to  reduce  their 
cholesterol  content  by  50  percent. 

However,  to  ensure  that  a  50  percent 
reduction  amounts  to  more  than  an 
inconsequential  reduction  in  cholesterol 
content,  the  agency  ia  also  proposing  in 
§  101.62(dK4)li)(A)  and  ld)(4Mii)tA)  to 
add  a  second  criterion  that  there  be  a 
minimum  reduction  of  more  ^n  20  mg 
per  serving  from  the  reference  food.  This 
criterion  is  consistent  with  the  second 
criterion  for  other  "reduced"  nutrient 
content  claims  discussed  above  and 
represents  an  absolute  reduction  that  is 
no  less  than  tbe  amount  which  is 
considered  "low." 

As  proposed  in  $  101.13())(1)  of  the 
companies  document  on  nutrient 
content  claims,  the  reference  foods 
against  which  "reduced  cholesteror 
claims  are  to  be  measured  are  either  an 
industry-wide  norm  or  the 
manufacturer's  regular  product  These 
reference  points  are  defined  and 
discussed  above  in  the  section  oq 
"reduced  fat"  claims. 

The  agency  is  proposing  in 
S  101.62(d)(4)(iHC}  and  (dK4)(Fi)(D}  that 
the  food  that  bears  a  "reduced 
cholesterol"  claim  be  labeled  in 
compliance  with  $  101.13{jK2l  as 
proposed  in  tbe  companion  document  on 
nutrient  content  claims.  This  proposed 
section  requires  inforroation  in 
immediate  proximity  to  the  most 
prominent  use  of  the  claim  of  the  extent 
(percent  or  fraction)  that  the  cholesterol 


is  reduced,  the  identity  of  the  reference 
food  to  which  it  is  compared,  and  the 
quantitative  information  comparing  the 
actual  amount  of  cholesterol  in  a  serving 
of  the  food  to  the  amount  in  the 
reference  food. 

5.  Comparative  Qaims 

Consistent  with  the  earlier  discussion 
of  comparative  claims  describing  the  fat 
content  of  foods,  FDA  is  proposing  in 
§  101.62(d)(5)  to  allow  the  use  of 
comparatix^  claims  using  the  term 
"less"  for  foods  that  have  been 
refornralated.  altered,  or  processed  in  a 
way  that  has  resulted  in  a  reduction  of 
cholesterol.  Proposed  S  101.62(d)(5)(i)(A) 
and  (d)(5)(:i)(A)  would  require  a 
reduction  of  25  percent  or  more  in 
cholesterol  and  a  minimum  reduction  of 
more  than  20  mg  of  cholesterol  per 
serving  from  a  reference  food.  The 
agency  believes  that  a  reduction  of  25 
percent  or  more  is  necessary  to  ensure 
that  consumers  are  not  misled  by  claims 
for  reductions  that  are  inconsequential, 
i.e.,  that  the  products  will  serve  a  useful 
role  in  the  diet  of  those  individuals  who 
are  attempting  to  bmit  their 
consumption  of  cholesterol. 
Additionally,  consistent  with  other 
relative  claims,  FDA  believes  it  is 
important  to  provide  for  an  absolute 
reduction  that  is  not  less  than  the 
amount  that  is  defined  as  "low"  (i.e., 
more  than  20  mg  of  cholesterol  per 
serving). 

As  discussed  with  respect  to 
comparative  claims  for  fat  FDA  is 
proposing  in  S  101J3(lKl)  i^  the 
companion  document  on  nutrient 
content  claims  that  for  comparative 
claims,  the  reference  food  may  be  an 
industry-wide  norm,  the  manufacturer's 
regular  product  or,  if  the  comparison  is 
to  a  class  of  similar  foods,  a  current 
valid  data  base  such  as  USDA's 
Handbook  No.  8,  "Composition  of 
Foods,  Raw,  Processed,  Prepared.'* 

Additionally,  the  labeling 
requirements  proposed  in 
§  101.62(d)(5)(i)(C)  and  (d)f5Kii}(D)  are 
identical  to  those  in  proposed 
9  101.13[j){2)  for  all  other  relative  claims. 
They  require,  hi  immediate  proximity  to 
the  most  prominent  nae  of  the  daim.  the 
percent  or  fraction  that  the  cholesterol  is 
reduced,  the  identity  of  the  reference 
food  to  which  it  is  compared,  and  the 
quantitative  information  comparing  the 
actual  amoont  of  cholesterol  in  a  serving 
of  the  food  to  the  amoont  in  the 
reference  food. 

IV.  Concfitions  of  Use  of  Defined  Terms 

A.  Foods  for  Children 

In  }  lOl.lJfa)  of  the  companion 
document  on  nutrient  content  claims, 


the  agency  is  proposing  to  prohibit  the 
use  of  nutrient  content  claims,  including 
claims  about  the  fat.  fatty  add.  or 
cholesterol  content  on  foods  that  are 
specifically  intended  for  infants  and 
toddlers  less  than  2  years  of  age.  This 
provision  is  consistent  with  the  agency's 
proposed  exclusion  of  the  use  of  claims 
about  cholesterol  and  fatty  add  content 
in  such  foods  in  proposed 
S  101.25(aKl)(ii)  and  (bK2).  respectively, 
of  the  tentative  final  rule  on  cholesterol 
nutrient  content  claims  (55  FR  29456). 

The  agency  proposed  this  provision 
(55  FR  29456)  based  on  comments  to  its 
1986  proposal  on  cholesterol  nutrient 
content  claims  (51  FR  42584).  These 
comments  stated  that  changing  the  diet 
of  these  children  toward  a  more 
restrictive  dietary  pattern  should  await 
demonstration  that  such  dietary 
restriction  is  needed  and  would  support 
adequate  growth  and  development.  Tbe 
agency  «^%ed  with  these  comments  and 
proposed  to  exchide  the  use  ai  nutrient 
content  claims  and  quantitative 
cholesterol  and  fatty  acid  labeling  on 
foods  specifically  intended  for  use  by 
infants  and  toddlers.  The  agency 
tentatively  conchides  that  this  exdusion 
should  also  apply  to  fat  nutrient  content 
claims  because  the  issue  of  a  suitable 
dietary  pattern  for  infants  and  toddlers 
includes  the  issue  of  the  total  fat  content 
of  their  diet.  There  is  agreement  anumg 
the  American  Academy  of  Pediatrics, 
the  American  Heart  Association,  the 
National  Institutes  of  Health's 
Consensus  Conference  on  Lowering 
Blood  ChoiesteroK  and  the  NCEP  that  fat 
and  cfaoiesteroi  shottld  not  be  restricted 
in  the  diets  of  mfants  (Ref.  38). 

Until  the  agency  has  information  thai 
a  more  restrictive  dietary  pattern  (as 
might  be  encouraged  by  the  use  of  these 
nutrient  content  daims)  is  appropriate 
for  these  children  and  would  support 
adequate  growth  and  development,  the 
agency  is  proposing  to  bar  the  use  of 
these  nutrient  content  claims  on  food 
products  that  are  spedfically  intended 
for  infants  and  toddlers. 

B.  Use  of  Defined  Terms  in  Coo/unction 
with  Slotement  of  Identity 

Comments  on  the  1989  ANPRM 
addressed  the  issue  of  how  claims  that 
describe  the  fat  content  of  foods  should 
be  used  with  the  names  of  standardized 
foods.  Some  of  the  comments  suggested 
that  these  terms  be  allowed  in 
conjunction  with  the  names  of 
standardized  foods,  even  when  the 
resulting  food  no  longer  comphes  with 
the  standard. 

This  is  an  important  issue  that  has 
ramifications  for  all  nutrient  content 
claims.  Accordingly,  FDA  has  prepared 
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a  separate  document  on  this  issue.  It  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

C.  Misbranding 

Proposed  §  101.25(g).  which  was 
numbered  as  $  101.25(d)  in  the 
cholesterol  tentative  final  rule  (55  FR 
29456).  states  that  any  label  or  labeling 
that  is  not  in  conformity  with  this 
section  shall  be  deemed  to  be 
misbranded  under  sections  201(n)  and 
403(a)  of  the  act.  The  agency  is 
proposing  to  retain  this  provision, 
redesignated  as  §  101.62(e)  and  modified 
to  include  authority  under  section  403(r) 
of  the  act. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  pubHshed 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VII.  Effective  Date 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments. 
Congress  provides  that  if  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA,  finds 
that  requiring  compliance  with  section 
403(q)  of  the  act,  on  mandatory  nutrition 
labeling,  or  with  section  403(r)(2)  of  the 
act,  on  nutrient  content  claims.  6  months 
after  publication  of  the  final  rules  in  the 
Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its 
regulatory  impact  analysis  that 
compliance  with  the  1990  amendments 
by  May  8, 1993,  will  cost  $1.5  billion,  and 
that  6  month  and  1  year  extensions  of 
that  compliance  date  will  result  in 
savings  that  arguably  outweigh  the  lost 
benefits,  FDA  believes  that  the  question 
of  whether  it  can  and  should  provide  for 


an  extension  of  the  effective  date  of 
sections  403(q)  and  (r)(2)  of  the  act  is 
squarely  raised. 

FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship."  FDA 
recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,  FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Rept.  101-538,  lOlst 
Cong.,  2d  sess..  24  (1990)).  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  die  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "tmdue 
economic  hardship." 

Vm.  Conmients 

Interested  persons  may.  on  or  before 
February  25, 1991.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  accordance  with  section  3(b)(1)(B) 
of  the  1990  amendments,  FDA  must 
issue  by  November  8, 1992,  final 


regulations  permitting  nutrient  content 
claims  for  fat  and  cholesterol.  If  the 
agency  does  not  promulgate  final 
regulations  by  November  8, 1992.  section 
3(b)(2)  of  the  1990  amendments  provides 
that  the  regulations  proposed  in  this 
document  shall  be  considered  as  the 
final  regulations.  The  agency  has 
determined  that  90  days  is  the  maximum 
time  that  it  can  provide  for  the 
submission  of  comments  and  still  meet 
this  statutory  timeframe  for  the  issuance 
of  final  regidations.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40(b)  for 
extension  of  the  comment  period  beyond 
February  25. 1992.  The  agency  must  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  conmients  it  receives. 
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List  of  Subjects  in  21  CFR  Fart  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4, 5. 0  of  the  Fair  Packaging 
and  Ubeling  Act  (15  U.SXL  1453. 1454. 1455); 
sees.  201.  301.  402,  403.  408,  501.  502.  505.  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321. 331. 342,  343. 34&  351.  352.  355. 
371). 

§101,25    [RamowMll 

2.  Section  101.25  Labeling  of  foods  in 
relation  to  fat  and  fatty  acid  and 
cholesterol  content  is  removed. 

3.  Section  101.62  is  added  to  subpart  D 
to  read  as  follows: 


9101.62    Nutritm  coofnl  ellwi  lor  ft, 
fatty  add,  and  dwtestarel  conttnt  of 
foods. 

(a)  General  requirements.  A  claim 
about  the  level  of  fat  fatty  acid,  and 
cholesterol  in  a  food  may  only  be  made 
on  the  label  and  in  the  labeling  of  the 
food  if: 

(1)  The  claim  uses  one  of  the  terms 
defmed  in  this  section  in  accordance 
with  the  defuution  for  that  term: 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  i  101.13;  and 

(3)  The  food  for  which  the  daim  is 
made  is  labeled  m  accordance  with 

S  101.9  or,  where  applicable,  (  101.36. 

(b)  Fat  content  ciaims.  (1)  The  terms 
"fat  free."  "free  of  fat"  "no  fat"  "zero 
fat,"  "nonfat"  '*tri\ial  source  of  fat" 
"negligible  source  of  fat"  or  "dietarily 
insignificant  sotirce  of  fat"  may  be  used 
on  the  label  or  in  labeling  of  a  food 
provided  that 

(i)  The  food  contains  less  than  0.5 
gram  of  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size; 

(ii)  The  food  contains  no  added 
ingredient  thai  is  a  fat  or  oil:  and 

(iri)  As  required  in  {  101.13(e)(2),  if  the 
food  meets  these  conditions  without  the 
benefit  of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
fat  content  it  is  labeled  to  disclose  that 
fat  is  not  usually  present  in  the  food 
(e.g..  "broccoK,  a  fat-free  food"). 

(2)  The  terms  "low  fat"  "low  in  fat" 
"ctmtains  a  small  amount  of  fat"  "low 
source  of  fat."  or  "Kftle  fat"  may  be  used 
on  the  label  or  in  labeling  of  foods, 
except  meal-type  products  as  defined  in 
1 101.13(1).  provided  that: 

(i)  The  food  contains  3  grams  or  less 
of  fat  per  reference  amount  customarily 
consumed,  per  labeled  serving  size,  and 
per  100  grams  of  food;  and 

(ii)  If  the  food  meets  these  conditions 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content,  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches  (e.g., 
"frozen  perch,  a  low  fat  food"). 

(3)  The  terms  defined  in  paragraph 
(b)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  i  101.13(1)  that 

(i)  The  product  contains  3  grams  or 
less  of  fat  per  100  grams;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  fat  content  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches. 
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(4)  The  terms  "reduced  fat,"  "reduced 
in  fat."  or  "fat  reduced"  may  be  used  on 
the  label  or  in  labeling  of  a  food,  except 
meal-type  products  as  defined  in 

§  101.13(1),  provided  that: 

(i)  The  food  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  fat  content  by  50  percent  or 
more,  with  a  minimum  reduction  of  more 
than  3  grams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  resembles  and  for  which  it 
substitutes  as  defined  in  S  101.13  (j](l)(i) 
and  (j)(l)(ii];  and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  fat  has  been  reduced:  the 
identity  of  the  reference  food;  and 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defmed  in 
S  101.13{j)(2)(ii)  (e.g..  "Reduced  fat— 50 
percent  less  fat  than  our  regular 
brownie.  Fat  content  has  been  reduced 
from  8  grams  to  4  grams  per  serving"). 

(5)  A  comparative  claim  using  the 
term  "less"  may  be  urpH  on  the  label  or 
in  labeling  of  a  food,  including  meal- 
type  products  as  defined  in  S  101.13(1), 
provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  fat,  with  a  minimum 
reduction  of  more  than  3  grams  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size,  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defmed  in 
9  101.13  (j){l)(i),  (j)(l)(ii).  and  (j)(l)(iii): 
and 

(ii)  As  required  in  S  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction] 
that  the  fat  has  been  reduced;  the 
identity  of  the  reference  food;  and 
quantitative  information  comparing  the 
level  of  fat  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defmed  in 
S  101.13(j)(2){ii)  (e.g.  'This  pound  cake 
contains  40  percent  less  fat  than  our 
regular  pound  cake.  Fat  content  has 
been  lowered  from  10  grams  to  6  grams 
per  serving."). 

(6)  The  term  " percent  fat  free" 

may  be  used  on  the  label  or  in  labeling 
of  a  food  provided  that: 

(i)  The  food  meets  the  criteria  for  "low 
fat"  in  paragraph  (b)(2)  or  (b)(3)  of  this 
section. 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  (as 
declared  on  the  label)  of  the  food 
expressed  to  the  nearest  1/2  gram. 
When  the  total  fat  content  is  less  than 


0.5  grams  per  serving,  the  amount  may 
be  declared  as  "0."  Such  disclosure  shall 
appear  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  and  in  type  size  that 
shall  be  no  less  than  one  half  the  size  of 
the  type  used  for  such  claim. 

(iii)  The  percent  of  reduction  and  the 
words  "fat  free"  are  in  uniform  type 
size. 

(iv)  A  claim  for  "100  percent  fat  free" 
meets  all  criteria  for  "fat  free"  in 
paragraph  (b)(1)  of  this  section. 

(c)  Fatty  acid  content  claims.  The 
label  or  labeling  of  foods  that  bear 
claims  with  respect  to  the  level  of 
saturated  fat  shall  disclose  the  level  of 
total  fat  and  cholesterol  in  the  food  in 
immediate  proximity  to  such  claim  each 
time  the  claim  is  made  and  in  type  that 
shall  be  no  less  than  one-half  the  size  of 
the  type  used  for  the  claim  with  respect 
to  the  level  of  saturated  fat.  Declaration 
of  cholesterol  content  may  be  omitted 
when  the  food  contains  less  than  2 
milligrams  of  cholesterol  per  labeled 
serving  size. 

(1)  The  terms  "low  in  saturated  fat," 
"low  saturated  fat,"  "contains  a  small 
amount  of  saturated  fat,"  "low  source  of 
saturated  fat,"  or  "a  little  saturated  fat" 
may  be  used  on  the  label  or  in  labeling 
of  a  food,  except  meal  type  products  as 
defined  in  §  101.13(1),  provided  that: 

(i)  The  food  contains  1  gram  or  less  of 
saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size,  and  not  more  than 
15  percent  of  calories  from  saturated 
fatty  acids. 

(ii)  If  a  food  meets  these  conditions 
without  benefit  of  special  processing, 
alteration,  formulation,  or  reformulation 
to  lower  saturated  fat  content,  it  is 
labeled  to  clearly  refer  to  all  foods  of  its 
type  and  not  merely  to  the  particular 
brand  to  which  the  label  attaches  (e.g.. 
"raspberries,  a  low  saturated  fat  food"). 

(2)  The  terms  defined  in  paragraph 
(c)(1)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  101.13(1) 
provided  that: 

(!)  The  product  contains  1  gram  or  less 
of  saturated  fatty  acids  per  100  grams  of 
food;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  its  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches. 

(3)  The  terms  "reduced  saturated  fat." 
"reduced  in  saturated  fat,"  or  "saturated 
fat  reduced"  may  be  used  on  the  label  or 
in  labeling  of  a  food,  except  meal-type 


products  as  defined  in  §  101.13(1). 
provided  that: 

(i)  The  food  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  saturated  fatty  acid  content 
by  50  percent  or  more,  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  101.13(j)(l)(i)  and  (j)(l)(ii);  and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced:  the 
identity  of  the  reference  food;  and 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g..  "Reduced 
saturated  fat.  Contains  50  percent  less 
saturated  fat  than  the  national  average 
for  nondairy  creamers.  Saturated  fat 
reduced  from  3  grams  to  1.5  grams  per 
serving"). 

(4)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  food,  including  meal- 
type  products  as  defined  in  §  101.13(1), 
provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  with  a 
minimum  reduction  of  more  than  1  gram 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size, 
from  the  reference  food  that  it  resembles 
and  for  which  it  substitutes  as  defined  in 
§  101.13(j)(l)(i).  (j)(l)(ii).  and  (j)(l)(iii): 
and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced;  the 
identity  of  the  reference  food;  and 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g..  "Brand  Y  crackers 
contains  40  percent  less  saturated  fat 
than  our  regular  Brand  X  crackers. 
Brand  Y  contains  6  grams  saturated  fat; 
Brand  X  contains  10  grams  saturated 
fat."). 

(d)  Cholesterol  content  claims.  (1)  The 
terms  "cholesterol  free."  "free  of 
cholesterol."  "zero  cholesterol."  "no 
cholesterol."  "trivial  source  of 
cholesterol."  "negligible  source  of 
cholesterol."  or  "dietarily  insignificant 
source  of  cholesterol"  may  be  used  on 
the  label  or  in  labeling  of  a  food 
provided  that: 
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products  as  defined  in  §  101.13(1). 
provided  that: 

(i)  The  food  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  saturated  fatty  acid  content 
by  50  percent  or  more,  with  a  minimum 
reduction  of  more  than  1  gram  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  from  the 
reference  food  that  it  resembles  and  for 
which  it  substitutes  as  defined  in 
§  101.13(j)(l)(i)  and  (j)(l)(ii):  and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced;  the 
identity  of  the  reference  food:  and 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g.,  "Reduced 
saturated  fat.  Contains  50  percent  less 
saturated  fat  than  the  national  average 
for  nondairy  creamers.  Saturated  fat 
reduced  from  3  grams  to  1.5  grams  per 
serving"). 

(4)  A  comparative  claim  using  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  food,  including  meal- 
type  products  as  defined  in  §  101.13(1), 
provided  that: 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  with  a 
minimum  reduction  of  more  than  1  gram 
per  reference  amount  customarily 
consumed  and  per  labeled  serving  size, 
from  the  reference  food  that  it  resembles 
and  for  which  it  substitutes  as  defined  in 
§  101.13(j)(l)(i).  (j)(l)(ii),  and  (j)(l)(iii): 
and 

(ii)  As  required  in  §  101.13(j)(2)  for 
relative  claims,  the  percent  (or  fraction) 
that  the  saturated  fat  was  reduced;  the 
identity  of  the  reference  food;  and 
quantitative  information  comparing  the 
level  of  saturated  fat  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g..  "Brand  Y  crackers 
contains  40  percent  less  saturated  fat 
than  our  regular  Brand  X  crackers. 
Brand  Y  contains  6  grams  saturated  fat; 
Brand  X  contains  10  grams  saturated 
fat."). 

(d)  Cholesterol  content  claims.  (1)  The 
terms  "cholesterol  free,"  "free  of 
cholesterol,"  "zero  cholesterol,"  "no 
cholesterol,"  "trivial  source  of 
cholesterol."  "negligible  source  of 
cholesterol,"  or  "dietarily  insignificant 
source  of  cholesterol"  may  be  used  on 
the  label  or  in  labeling  of  a  food 
provided  that; 
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(i)  For  foods  that  contain  11.5  grams  or 
less  of  total  fat  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food; 

(A)  The  food  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  food  contains  2  grams  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size; 

(C)  As  required  in  S  101.13(e),  if  the 
food  contains  less  than  2  milligrams  of 
cholesterol  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  without  the  benefit  of 
special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  food  (e.g.,  "applesauce,  a 
cholesterol-free  food"). 

(ii)  For  foods  that  contain  more  than 
11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
food: 

(A)  The  food  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(B)  The  food  contains  2  grams  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size; 

(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label)  of  the  food.  Such 
disclosure  shall  appear  in  immediate 
proximity  to  such  claim  preceding  the 
referral  statement  required  in  §  101.13(g) 
in  type  that  shall  be  no  less  than  one- 
half  the  size  of  the  type  used  for  such 
claim.  If  the  claim  appears  on  more  than 
one  panel,  the  disclosure  shall  be  made 
on  each  panel  except  for  the  panel  that 
bears  nutrition  labeling.  If  the  claim 
appears  more  than  once  on  a  panel,  the 
disclosure  shall  be  made  in  immediate 
proximity  to  the  claim  that  is  printed  in 
the  largest  type;  and 

(D)  As  required  in  §  101.13(e),  if  the 
food  contains  less  than  2  milligrams  of 
cholesterol  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  without  the  benefit  of 
special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content,  it  is  labeled  to 
disclose  that  cholesterol  is  not  usually 
present  in  the  food  (e.g.,  "Canola  oil,  a 
cholesterol-free  food,  contains  14  grams 
of  fat/serving");  or 

(E)  If  the  food  contains  less  than  2 
milligrams  of  cholesterol  per  reference 
amount  customarily  consumed  and  per 
labeled  ser\'ing  size  only  as  a  result  of 
special  processing,  alteration. 


formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  (i.e.,  meets  requirements  of 
paragraph  (d)(5)(i){A)  of  this  section) 
than  the  food  for  which  it  substitutes  as 
specified  in  S  101.13(d)  that  has  a 
significant  (i.e.,  5  percent  or  more) 
market  share.  As  required  in 
§  101.13(j)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
was  reduced;  the  identity  of  the 
reference  food;  and  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g..  Cholesterol  free 
margarine,  contains  100  percent  less 
cholesterol  than  butter.  Contains  no 
cholesterol  compared  with  30  milligrams 
in  one  serving  of  butter.  Contains  11 
grams  of  fat  per  serving.") 

(2)  The  terms  "low  in  cholesterol," 
"low  cholesterol,"  "contains  a  small 
amount  of  cholesterol,"  "low  source  of 
cholesterol."  or  "little  cholesterol"  may 
be  used  on  the  label  or  in  labeling  of  a 
food,  except  meal  type  products  as 
defined  in  §  101.13(1),  provided  that: 

(i)  For  foods  that  contain  11.5  grams  or 
less  of  total  fat  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food: 

(A)  The  food  contains  20  milligrams  or 
less  of  cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food; 

(B)  The  food  contains  2  grams  or  less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 

(C)  As  required  in  S  101.13(e),  if  the 
food  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  that  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches  (e.g.,  "lowfat  cottage  cheese,  a 
low  cholesterol  food"). 

(ii)  For  foods  that  contain  more  than 
11.5  grams  of  total  fat  per  reference 
amount  customarily  consumed,  per 
labeled  serving  size,  or  per  100  grams  of 
food: 

(A)  The  food  contains  20  milligrams  or 
less  of  cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food; 

(B)  The  food  contains  2  grams  or  less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size; 


(C)  The  label  or  labeling  discloses  the 
level  of  total  fat  in  a  serving  (as 
declared  on  the  label]  of  the  food.  Such 
disclosure  shall  appear  in  immediate 
proximity  to  such  claim  preceding  the 
referral  statement  required  in  {  101.13(g) 
in  type  that  shall  be  no  less  than  one- 
half  the  size  of  the  type  used  for  such 
claim.  If  the  claim  appears  on  more  than 
one  panel,  the  disclosure  shall  be  made 
on  each  panel  except  for  the  panel  that 
bears  nutrition  labeling.  If  the  claim  is 
made  more  than  once  on  a  panel,  the 
disclosure  shall  be  made  in  immediate 
proximity  to  the  claim  that  is  printed  in 
the  largest  type;  and 

(D)  As  required  in  S  101.13(e)(2).  the 
food  contains  20  milligrams  or  less  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and  per  100  grams  of  food 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  foods  of  that  type  and  not  merely  to 
the  particular  brand  to  which  the  label 
attaches;  or 

(E)  If  the  food  contains  20  milligrams 
or  less  of  cholesterol  only  as  a  result  of 
special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  substantially 
less  (i.e.,  meets  requirements  of 
paragraph  (d)(5)(i)(A)  of  this  section) 
than  the  food  for  which  it  substitutes  as 
specified  in  S  101.13(d)  that  has  a 
significant  (i.e..  5  percent  or  more) 
market  share.  As  required  in 

S  101.13(j)(2)  for  relative  claims,  the 
percent  (or  fraction)  that  the  cholesterol 
has  been  reduced;  the  identity  of  the 
reference  food;  and  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  Uiat  of  the  reference 
food  that  it  replaces  are  declared  in 
immediate  proximity  to  the  most 
prominent  such  claim  as  defined  in 
§  101.13(j)(2)(ii)  (e.g..  "Low  cholesterol 
peanut  butter  sandwich  crackers, 
contains  83  percent  less  cholesterol  than 
our  regular  peanut  butter  sandwich 
crackers.  Cholesterol  lowered  from  30 
milligrams  to  5  milligrams  per  serving, 
contains  13  grams  of  fat  per  serving."). 

(3)  The  terms  listed  in  paragraph  (d)(2) 
of  this  section  may  be  used  on  the  label 
or  in  labeling  of  a  meal-type  product  as 
defined  in  §  101.13(1)  provided  that  the 
product  meets  the  requirements  of 
paragraph  (d)(2)  of  this  section  except 
that  the  determination  as  to  whether 
paragraph  (d)(2)(i)  or  (d)(2Kii)  of  this 
section  applies  to  the  product  will  be 
made  only  on  the  basis  of  whether  the 
product  contains  11.5  grams  or  less  of 
fat  per  100  grams  of  food,  the 
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requinemant  in  paragraphs  W)(21(i)('A) 
and  (d)(2)Uil(A,)  of  thia  aection  shall  he 
limited  to^.millrgramfiirfchQlesterDl 
per  lOOgrama.  and  the  Eequirement  in 
paragraphs  (dlUKvKB)  and. (dl(21(ii)ffl)nif 
this  jecfion  shall  be jnodified  toitequire 
that  the  lQod£ontain.2  grams  or  less  of 
saturated  iat  per  100 grams  Talher  than 
per  reference  amount  customaiily 
consumed  and  periabeled  serving  size. 

(4)  Iheierms  "teduoed  cholesterol," 
"reduced in  cholesterol"  or  "choleatarol 
reduced"  may  be  used  on  the  label  or  in 
la beling  xif  a  i ood  or  a  food  that 
substitutes  for  that  food  asqpeciCed  in 
S  101.13(d),  except  meal  type  products 
as  definadan.5  J0aJ3(l).  provided  that: 

(i)  For  foods  that  contain  11.5  grams  or 
less  of  total  fat  per  reference  amount 
customarily  XMnsumed.per  labeled 
serving  size,  and  jier  .100  i^Eams: 

(A)  The  food  has  been  Bpecifically 
formulated,  iilterad,  or  processed  to 
reduce  itsxholesteiol  content  by  SO 
percent  xir -more,  with  a  minimum 
reduction  iifjnQte1han.20jniiligrams  par 
reference  amount  customarily  consumed 
and  per  labeled  serving  size  from  the 
reference  food  that  if  resembles  and  for 
which  it  substitutes asidefined  in 
§101.13(j)(l)(i)^dU)WW): 

(B)  The  foodxiontains^  grams  or'less 
of  saturated  iatty  acids  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  jiae:  .and 

(C)Asj»quiied  in  j  101.13 jjl(2)  for 
relative  claims,  the  percent  that  the 
cholesterol  iias  been  reduced;  the 
identity  of  the  reference iood:  and 
quantitative  infonnation  (comparing  Ihe 
level  of  cholesterol  in  cthe  product  iper 
labeled  serving  aize  with  that  of  the 
reference  food  that  it  replaces  are 
declared  in  immediate  proximity  to  Ihe 
most  prominent  such  claim  Jtt  defined  jn 

§  loi.iamuim). 

(ii)  Forloods  that  contain  more  than 

11.5  grams  of  latal  fat  perreference 

amount  customarily  consumed,  per 

labeled  serving  jize.  or  par  JOG  grams  Bf 
food: 

(A)  The  iood  Jias  bean  specifically 
formulated,  altered.  Jir  processed  to 
reduce. its  iholeaterol  content  ijy  50 
percent  jQT  more,  witha.minimum 
reduction  .of  jnore  than  20  jnilijgrams  per 
reference  amount  customarilj'  consumed 
and  per  labeled  seruiog  jjze.  from  the 
reference  food  ^s  defined  in 
5  101.l3(i){l](i)and,(il(ijpi)).that  it 
resembles  and ior  which.it  substitutes 
as  specifiedin  {  im  J3{d)  that  has  a 
significant  (i^..  J  percent  or  mori^) 
market  share; 

(B)  The  Jood. contains  2 -grams  or  less 
of  saturatedlatty^acidsiper  mfetanoe 
amount  customarily  .consumed  andiper 
labeled  serving  size: 


(C)  The  label  or  labeling  discloses  the 
level  of  total  -fat  in  a  serving  fas 
declared  on  the  label)  df  the  food.  Such 
disclosure  shall  appear  in  immediate 
proKimity  to  such  dlaim  preceding  the 
referral  statement  required  in  i  101.13(g) 
in  type  that  shdll  be  no  less  than  one- 
half  the  size  of  the  type  used  for.  such 
claim.  Jf  the  claim  appears  on  more  "than 
one  panel,  the  disclosure  shall  be  made 
on  each  pandl  except  for  the  panel  thrft 
bears  nutrition  labeling.  If  the  claim  is 
made  more  than  once  on  a  jjanel,  the 
disclosure  shall  be  made  in  imrnediate 
proximity  to  the  claim  that  is-prmted  in 
the  largest  t}rpe:  and 

(D)  As  required  in  §  lDl.T3{in2)Tor 
relative  claims,  thepercent  (or  fraction) 
that  the  cholesterol  has  been  reduced: 
the  identity  of  the  reference  food:  and 
quantitative  information  comparing  the 
level  Tjf  cholesterol  in  the  product  per 
labeled  serving  size  with  that  of  the 
reference  food  that  Jt  replaces  ere 
declaredin  immediate  proximity  to  the 
most  prominent  such  claim  as  defmed  in 
S  101J3(l)(2)(i»). 

(5)  A  comparative  dlaim  usiqg  the 
term  "less"  may  be  used  on  the  label  or 
in  labeling  of  a  food  or  a  food  that 
substitutes  for  that  food  as  spedifted  hi 
9  lQl:t8(d),  including  meal-type 
products  as  defined  in  §  101.13(1). 
provided  that; 

(i)f  or  foods 'that  contam  ll;5  grams  or 
less  oflotail  fat  per  reTerence  amount 
customarily  consumed,  per  labeled 
serving  size,  and -par  190  grams: 

(A)  The  food  contains  at  least  25 
■percent  less  cholesterol,  with  a 
minimum  reduction  df  more  than  ZO 
anilligrams  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size,  from  the  reference  food 
that  it  lesembles  and  for  which  it 
substitutes  as  defined  in  5  101.18fllfTlfn 
:(j)(l)(ii),  and  f»(l)fiii): 

(B)  The  food  contains  2  grams  oriless 
of  saturated  fatty  flcids  per  reference 
amountcustomarlly  consumed  and  per 
llabeled  serving  size;  and 

(C)  As  required  m  §  l(n.l3ft){2):for 
relative  daims,  the  percent  Ihat  the 
cholesterol  was -reduced:  ■the  identity  df 
the  reference  food:  and  quantitative 
information  comparing  the  level  of 
cholesterol  in  the  product  per  labeled 
serving  size  with  that  of  the -reference 
food  that  ttTepllaoes  are  declared  in 
limmediatetptDKimity  tothe  most 
'prominent  such  claim  as  defined  in 
5  101J3(j)f2)(i»). 

(ii)f  or  foods  that  contain  more  than 
11.5  grams  of  totdl  fat  per  reference 
amount  customarily  consumed,  per 
Jabeled  serving  «ia,'orper  100  grams  df 
food: 

(A)  The  food  contains  at'lea8f25 
4iercent  less  cholesterol.  %vith  a 


niiriimum  reduction >Qf  20.milligram8  per 
reference  amount  customaii^jconsumed 
and  periabeled  serving  size,  from  the 
reference  food  as  xlefined .in 
5  1Q1-I3(j)(l)(i).  (j)(i)(ii).  and  |j)(l)(iij) 
that  it  resembles  and  forwhidhiit 
substitutes  as  specified .m  {101J13(d) 
that  has  a  significant  (ije.,  5  percent  or 
morejjnarket  share: 

(B)  The  food  confams  2  grams  or'less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  j)er 
labeled  serving  size: 

(C)  The  labeliorJabeling  discloses  the 
level  of  total  fat.in.a;8erAiing.(as 
declared  on  the  labaljof  the  food.  Such 
disclosure  shall  .appear  each  time  the 
claim  isjnade,  in  immediate  proximity 
to  such  claim  preceding  the ;referral 
statement  required. in  §  a01.13(g)  in  type 
that  shall  be  no  lessithan  one-half  the 
sizejjf  ihe  type  used  for  such  claim.  If 
the  claim  appears  on  more  than  one 
panel,  the  discloaure  shall  be  madeiin 
eadh  pandl  .except  Tor  the  panel  that 
bears  nutrition  labeling.  If  the  claim.is 
made  more  than  once  on  a  panel,  the 
disclosure  shall  be  made  in  immediate 
proximity  toihe  dlaim  that  is.prirUed  in 
the  largest  tyjje:  and 

(D)  As  requited  in  6  101.13y)t2)ior 
relative  clahna.  thepercent,^  fraction) 
that  the  cholesterol  was  reduced;  :the 
identity  of  the  reference  Jood;  and 
quantitative. information  comparing  the 
levehof  dholeEteidl  in.the  product  per 
labeled,aerving  size  with  that  of  the 
.reference food  that.it  replaces  are 
declared  in  immediate  proxinittyto  the 
imost  prominent  such  claim  irs  drfinedin 
§  101.13(Hf2)(ii)  (e.g.,  "rrhis  pound  rake 
•contains  80  percent  less  cholesterol  than 
our  regular  pound  cake.t:hpleBterQl 
;lowered'frDm  45.niilIigramB  to  30 
■milligrams  per  serving.  Contains  12 
grams  Of  fat  per.serving."). 

(e)  Mishmndinq.An^ label  or  labeling 
containing  any  statement  concemmgiat, 
fatty  acids,  joriJioleaterQl  that  ;iB. not  in 
■xonfonnity  with  this  section  shall  be 
deemed  to  be  jnishranded  under 
sections.'ZOltn),  4a3(ai),  and  403(r)  jrf  the 
Federal  Food,  JUrug,. and  Cosm^icAct. 

Dated:  November  4,TSffl. 
'David  A.Keflaler, 
Commissioner,  of  Food  and  £>nfgs. 
Louia  W.  SulUvm. 

Secretary  ofHadllh  and  Human  "Services. 
;|FR  Doc.  91-27159  Filed  ll-2ft-ffl:'8«5  atnj 
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minimum  reduction.of  ZD.milligrams  per 
reference  amount  customarily  conaumed 
and  periflheled  aervingcaiae,  [torn  the 
reference  food. as iiefinediin 
S  lQl-13(>)(J)(i).  (DClMii).  and  W(a)|iij) 
that  if  resemhles  and  for  whicthJt 
substitutes  as  specified  in  §101,t3(d) 
thathasajigntficant'fiie.,  5  percent  or 
moret)  jnaiket  share; 

(B)  The  food  contains  2  grams  Dr'less 
of  saturated  fatty  acids  per  reference 
amount  customarily  consumed  and  .per 
labeled  serving  size; 

(C)  The  labeluir. labeling  discloses  the 
level  of  total  Iat.in.a;serving;(as 
declared  on  the  lahfll)>of  the  food.  Such 
disclosure  shall  ajjpear  each  time  the 
claim  is, made,  in  immediate  proxiniity 
to  such  claim  iirecedinglhexeferral 
statement  requitedin  §  101.13(g)  in  type 
that  shall  be  no  lessifhan  one-half  the 
size  jjf  the  type  used  for  auch  claim.  If 
the  claim  appears  on  more  than  one 
panel,  the  diacloaure  shall  be  madejon 
eadh  panril  except  Tor  the  panel  that 
bears  nutrition  labeling.  If  the  claimas 
made  more  than  once  on  a  panel,  the 
disclosure  shall  be  made  in  immediate 
proximity  to  the  claim  that  i5  printed  in 
the  largest  tyj)e;  and 

(D)  Asjequitedani  101.13y)(a)for 
relative  claims,  thejwtcent  (or  fraction) 
that  the  cholesterol  was  reduced; ihe 
identify  of  the  lefetance  ifood;  and 
quantitative  ■.iitformatiDn  comparing  the 
leveliof  dholfiHterdl  in  the  product  per 
labeled.serving  size  with  that  oT'the 
.reference lood  that.it  replaces  are 
declaiedin  immediate  proxhriity  to  the 
:mosf  prominent  such  claimas  darned iin 
§  101.13(f)(2)(ii)  (e.g..  "This  pound  jcake 
contains  30  percent  less  chdleSterdl  than 
our  regular ^ound  cake.tDhdlesteroJ 
•lowered from  IS.miilligramB  to  30 
•milligrams  per  serving.  Contains  12 
grams  dfiat jier.serving."). 

(e)  Misbranding.. Any  kthel  or  labdling 
containing  any  statement  concerning iat. 
fatty  acids,  jor^olesterolithatiis  not. in 
■xonfonnity  with  this. section  shall  be 
deemed  to  bejnishranded  under 
8ections:2m(n).  403(3),  and  403(r)  of  the 
Federal  Food.  Urug,  and  Cosmetic  Act 

Dated:  November  4. 1991. 
David  A.KeasiBr, 
Commissioner.ofFaod  andBtifgs. 
Louia  W.  SulUvm, 

SecretaryofiHedUh  and  Human  'Serviaes. 
,|FR  Doc.  91-27159  Filed  ll-2ft-«l:'BM5  ani| 
«UJNO  CODE  *%to-oi-m 
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21  CFR  Part  101 
(Docket  No.  84N-153A] 

RIN0905-AD08 

Food  Labeling:  "Cholesterol  Free," 

"Low  Cholesterol,"  and  " Percent 

Fat  Free"  Claims 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  food  labeling  regulations  to 
define  "cholesterol  free"  and  "low 
cholesterol"  and  to  provide  for  the 
proper  use  of  these  terms  and  the  term 

" percent  fat  free."  The  proposed 

rule  is  intended  to  ensure  that  these 
terms  are  not  used  in  a  manner  that  is 
misleading  to  consumers.  In  this 
document,  FDA  is  also  responding  to  the 
comments  that  it  received  in  response  to 
its  tentative  final  rule  on  cholesterol 
claims  (55  FR  29456.  )uly  19, 1990)  that 
pertain  to  use  of  the  terms  "cholesterol 
free"  (including  "no  cholesterol"  and 
"free  of  cholesterol")  and  "low 
cholesterol." 

DATES:  Written  comments  by  January 
27, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  be  issued  based 
upon  this  proposal  become  effective  30 
days  following  its  publication. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT! 
Virginia  L.  Wilkening,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-204), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202-245- 
1561. 
SUPPLfMENTARY  INFORMATION: 

I ,     I.  Background 

FDA  has  had  a  long  interest  in  the 
proper  labeling  of  foods  with 
information  on  fat  and  cholesterol 
content.  FDA's  policies  have  reflected 
contemporary  knowledge  on  the  effect 
of  these  food  components  on  health. 

Because  there  was  a  lack  of 
agreement  on  the  relationship  between 
fat  and  cholesterol  and  good  health  at 
the  time  the  agency's  current  regulations 
were  adopted.  FDA  limited  the  amount 
of  information  that  could  be  provided  on 
the  food  label  about  these  food 
components.  The  relevant  regulations 
are  21  CFR  101.9(c)(6)  (formerly  21  CFR 
1.17).  which  requires  that  the  fat  content 
of  a  food  be  included  in  the  nutrition 
label  (38  FR  2132.  January  19. 1973;  and 


amended  at  38  FR  6951.  March  14. 1973). 
and  21  CFR  101.25  (formerly  21  CFR  1.18) 
(42  FR  14302.  March  15. 1977).  which 
provides  for  the  voluntary  listing  of 
cholesterol  and  fatty  acid  content  as 
part  of  the  food's  nutrition  label.  No 
other  information  on  fat  or  cholesterol 
content  is  permitted. 

In  1986.  however,  with  the  emergence 
of  a  consensus  that  limiting  dietary 
cholesterol  would  contribute  to  good 
health.  FDA  published  a  proposal  to 
define  terms  that  describe  the 
cholesterol  content  of  foods,  including 
"cholesterol  free"  and  "low  cholesterol" 
(51  FR  42584,  November  25, 1986).  FDA 
also  proposed  to  require  that  whenever 
these  or  other  terms  describing 
cholesterol  content  are  used  on  the 
label,  the  cholesterol  and  fatty  acid 
content  of  the  food  must  be  declared  in 
the  nutrition  label. 

As  part  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services'  food  labeling  initiative,  FDA 
issued  a  tentative  final  rule  on 
cholesterol  labeling  on  July  19, 1990  (55 
FR  29456).  In  announcing  that  FDA 
would  publish  this  document.  Secretary 
Louis  W.  Sullivan  stated;  'All  of  us  have 
been  frustrated  by  the  misuse  of  these 
terms,  and  only  clear,  standardized 
definitions  will  help  us  eliminate 
misleading  claims."  (Ref.  1.) 

In  the  document  FDA  addressed  the 
comments  that  it  had  received  on  the 
1986  proposal.  Many  of  the  comments 
requested  that  FDA  limit  the  amount  of 
fat  and  saturated  fatty  acids  that  could 
be  present  in  foods  on  which  cholesterol 
claims  are  made.  FDA  agreed  with  these 
comments  and,  in  the  tentative  final  rule 
(55  FR  29456),  the  agency  proposed  to 
limit  the  fat  and  saturated  fatty  acid 
content  of  foods  bearing  such  claims. 

FDA  proposed  to  limit  the  use  of 
"cholesterol  free"  and  "low  cholesterol" 
to  foods  that,  in  addition  to  containing 
the  requisite  cholesterol  levels,  contain 
not  more  than  5  grams  (g)  of  fat  and  not 
more  than  2  g  of  saturated  fatty  acids 
per  serving.  On  a  dry  weight  basis,  these 
foods  could  contain  not  more  than  20 
percent  fat  and  not  more  than  6  percent 
saturated  fatty  acids.  The  agency  did 
not  propose  to  change  the  requisite 
cholesterol  level  for  "cholesterol  free" 
foods  from  the  1986  proposal.  However, 
in  the  case  of  "low  cholesterol"  foods. 
ETDA  proposed  to  change  the  amount  of 
cholesterol  per  serving  from  "less  than 
20  mg"  to  "20  mg  or  less"  and  to  add  a 
second  criterion.  0.2  mg  or  less 
cholesterol  per  g  of  food. 

On  November  8. 1990,  the  President 
signed  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments).  The  1990  amendments 
made  the  most  significant  changes  in 


food  labeling  law  since  the  passage  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  of  1938  (the  act).  The  1990 
amendments  strengthen  the  Secretary's 
food  labeling  initiative  by  clarifying 
FDA's  legal  authority  to  require  nutrition 
labeling  on  foods  and  by  defining  the 
circumstances  under  which  claims  may 
be  made  about  the  nutrients  in  foods. 
Specifically,  the  1990  amendments  add 
section  403(r).  which  deals  with  claims 
on  foods,  to  the  act.  Section  403(r)(l)(A) 
of  the  act  states  that  a  food  is 
misbranded  if  a  claim  is  made  on  the 
label  or  labeling  that  characterizes  the 
level  of  any  nutrient  of  the  type  required 
to  be  declared  in  nutrition  labeling 
unless  the  claim  conforms  to  the  specific 
requirements  of  the  act. 

The  1990  amendments  directly  affect 
FDA's  July  19. 1990  tentative  final  rule 
on  cholesterol  claims.  Because  of  the 
magnitude  of  changes  needed  in  the 
tentative  final  rule  to  bring  it  into 
conformity  with  requirements  of  the 
1990  amendments,  the  agency  is  issuing 
a  new  proposed  rule  on  cholesterol 
descriptors  elsewhere  in  this  issue  of  the 
Federal  Register.  The  agency  is 
including  in  that  proposal  definitions  for 
fat  and  fatty  acid  descriptors  because  of 
the  interrelationship  of  these  food 
components  and  cholesterol  in  the 
etiology  of  cardiovascular  disease.  The 

1990  amendments  require  that  FDA 
propose  new  regulations  by  November 
8, 1991.  and  issue  final  regulations  by 
November  8. 1992.  These  regulations 
will  go  into  effect  in  May  of  1993. 

As  the  rulemaking  on  cholesterol 
labeling  has  proceeded,  however.  FDA 
has  grown  progressively  more 
concerned  about  the  "cholesterol  free" 
("no  cholesterol"  or  "free  of 
cholesterol"),  "low  cholesterol."  and 

percent  fat  free"  claims  that  have 

appeared  in  the  marketplace.  The 
agency's  concerns  culminated  in  May  of 

1991  in  an  FDA  decision  to  advise  a 
number  of  companies  that  the  "no 
cholesterol"  claims  that  they  made  on 
their  products  were  misleading  (Refs.  la 
through  6).  Each  of  the  manufacturers 
that  FDA  contacted  made  a  product 
that,  while  containing  no  cholesterol, 
was  high  in  total  fat  and  bore  a  picture 
of  a  heart  or  some  other  representation 
that  implied  that  the  food  was 
particularly  good  for  the  heart.  FDA 
advised  the  firms  that  their  products 
were  misbranded  under  sections  201(n) 
and  403(a)  of  the  act  (21  U.S.C.  321(n) 
and  343(a)]  because  their  labels  failed  to 
reveal  that  dietary  factors  other  than 
cholesterol  content  play  a  necessary 
role  in  achieving  a  healthy  heart,  and 
that  the  products  were  high  in  fat.  and 
excess  fat  in  the  diet  is  a  general  health 
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risk.  Ail  loflfae  firms  Ihat  teceived  letters 
from  flDA  agreed  to  modify  their  labels. 

On  June  6. 1991.  in -a  speech  given  at 
the  20fh  Aimiversary  Conference 
sponsoved  by  the  Center  for-Science  in 
the  Public Interedt.  the  Commissioner  df 
FDA  outlined  ihe  agency's  concerns 
about  " percent  fat  free"  claims: 

The  high  number— often  90pcrcent.  93 
percent  and  even  97  percent — liriked  with  a 
desirable  dharaateristiG — 'ffat  hee"— 'leads 
peD{iie  to  conclude  that  the  food  Itself 
promotes  good  health.  It  can  also  iead^peaple 
to  conclude  thatth^  can  eatjas  much  of  it  as 
they4»rant.  *  *  *  Ift^e  believe  that  this  Jiind  of 
assertion  confuses. and  misleads  consumers. 
Foods  thal.derive  a  high  percentage  ofithair 
calories  from  fat  should  not  be  makii)g'low 
fat  claims. 
(Ref.  7] 

The  Xiommiasioner  called  on  industiy 
to  remove  these  claims  fcom  their 
products. 

In  respoase  to  FDA'saclions.  the  load 
industry  has  e^^iesaed.conoem  about 
what  itpeioeiuesfisa  lack  of xules 

regarding icholesterol  and  " percent 

fat  ftee"  claims.  Industry  has  argued 
that  fairness  suggests  that  FDA  should 
provide  a  aet  ofiules  under  *vhich  audi 
claims :may  orjnay  not, be  made  before 
the  agency  institutes  enforcement 
actions..FDA  is  addressing  these 
conoems  in  this  jaroposal. 

The  agency  intends  to. act  on  this 
propasal  in  an  expeditious  manner.  Tbe 
agency  intends  to  publish  a  final  rule  in 
this  proceediiig  as  quickly  as  possible, 
and  that  (hat  final  tUle  urill  estabhdh 
interim  rules  until  .tfaefmal  rule 
implementing  the  1990  amendments  is 
promulgated. 

II.  Basis  for  Action 

FDA  has  decided  thai  manufacturers 
should  not  be  permitted  to  continue  to 
make  mieleadrng  "cholesterol  free" 
(including  "no  choleaterol '  and  "free  of 
cholesteiol").  "low  cholesterol;"  and 

" percent  fat  iree"rclaun8  while  the 

rulemaking  iinder  the  1990  amendments 
goes  forward.  The  agency  has  focused 
on  these  claims  because  of  the  wide 
industry  use  of  them. .and  because  dfithe 
significant «Sect  that  they  can  haie  on 
thefuiblic  health  if  misused.  Therefore, 
the  agency  has  tentatively  decided  to 
adopt  interim  jegulatiuns  that  lay  out 
the  circumstanoes  in  which  these  claims 
may  be  made  ontheioodJabel. 
Although  "reduced  cholesterol"  and 
comparatiire  claims  were  also  proposed 
in  the  tentative  final  rule,  they  are, not 
being  addressed  in  this  document 
because  they  ateiarely  found  in  the 
marketplace. and  have  jiotiieen 
identified  ob^  saince  of  anisleading 
claims. 


The  agency  is  not  proposing 'these 
rules  because  it  believes  that  such  rules 
are  anecessary  prerequisite  to 
enforcement  aofions  against  products 
thattriisuBe  "fre«!"Bnd  "low  cholesterol" 

and  " percent  ftft'Tree"  claims.  FDA 

can  and  will  tdke  actions  against 
products  that  are  misbranded  at  any 
time. 

FDA  is  issuing  these  proposed 
regulations  under  sections  201(n),  '♦03(a), 
and  701(a)  of  the  act.  and  not  under  the 
new  sections  added  by  the  1990 
amendments.  HDA  believes  that  these 
three  provisrons  provide  arapile  authority 
for  the  regulations  that  H  is  proposing. 
Section  403(a)  of  the  ad  states  that  a 
food  is  misbranded  if  its  labeling  is  fdlse 
or  misleading  in  any  particular.  Section 
201(n)  of  the  act  states  that  labeling  may 
bemisleadingTTOttjrily  because  of 
representations  made  on  or  in  (be 
labeling,  but  also  to  the  extent  that  the 
labeling  fails  to  bear  facts  matei'ial  in 
light  of  the  representations  made  or 
material  with  respect  to  the 
consequences  that  may  result  Jrom  use 
of  the  artide.  Finally,  section  701(a)  of 
the  act  authodzes  the  agency  to  adopt 
regulations  for  the  eftcient  enforcement 
of  the  act. 

Although  the  agency. is  not  relying  on 
the  1990  amendments  for  legal  authority 
to  adopt  these  proposed  interim 
regulations  ;(in  fact,  the  regulations  that 
will  be  adopted  under  (he  1990 
amendments  will  supersede  these 
proposed  regulations  if  .they  are  adopted 
by  (he  agency),  the  agency  has  reviewed 
this  proposal  in  light  of  (he  1990 
amendments.  The  agency  recognizes 
that  these  proposed  interim  regulations 
do  not  exactly  track  the  1990 
amendments.  However,  because  the 
purpose  of  these  pcqposed  regulations, 
like  that  of  the  1990  amendments,  is  to 
assure  that  certain  cholesterol  andiat 
claims  are  not  made  in  a  misleading 
manner,  the  agency  is  satisfied  that 
these  proposed  regulations  are  not 
inconsistent  (With  the  1990  amendments. 

As  stated  above,  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  document  oniat,  saturated 
fat,  and  cholesterol  nutrient  content 
claims  under  the  1990  amendments.  PDA 
plans  to  publish,  if  possible,  the  final 
rule  in  that  proceeding  so  that 
comprehensive  rules  on  Jiutrient  content 
claims -for  these .nuliientfi  aie.inpliroe  at 
the  same  time. 

III.  The  Proposed  'Regulations 

A.  Modifications  of  Section  101.25 

FDA  is  proposing  to  remove 
S  101.25(a),  fb)(2)(ii),(bl(2)fili),  (c)(1), 
(c)(2)(l).  (c)(2)(ii»),'(d),  and  (g)  because 
they  areout  of  date.  The  agency  had 


proposed  to  delete  these  provisions  of 
S  101.25  in  its  proposed  rule  on 
cholesterol  descriptors  (51  FR  42584). 
The  only  comments  received lonlhese 
deletions  addressed  the  deletion  of 
percent  of  .calories  ifrom  Tilt  in 
§  acn.23(c)(2)(i).  FDA  responded  1o  these 
comments  in  the  tentatiifeiinarl  rule  on 
cholesterol  descriptors  (55  FR  29456  at 
29469). 

FDA  is  also  proposing  to  revise 
S  101.25(b.),  (c).  and  (h)  Id  rellect  these 
deletions  and  to-adda  newparagrfiph 
(d)  as  described  below. 

B.  ChdleSterdl>Cldrms 

FDA  is  proposing  to  permi  t 
"cholesterol  free"  and  "law  choleBteral" 
claints  on  foods  that.meet  specific 
requirements  that  will  ensure  that  these 
claims  are  not  used  in  a  misleading 
manner.  These  requirements,  ;as 
proposed  in  S  ■101.25(d)(1) <and  (d)(:i), 
are: 

(1)  That  the  food  must  contain  no 
moreiihan  the  requisite  levels  of 
cholesteiol; 

(2)  That  the  food  must  contain  2  g  or 
less  of  saturated  fat  per  8er\'ing: 

(3)  That  the  label  or  labeling  mu^t 
disclose  the  amount  of  fat  per  serving  in 
conjunction  with  the  cholesterol  claim; 
and 

(4)  That,  if  a  ^ood  is  inherently  free  dT, 
or  low  in,  cholesterol,  the  food  must  be 
labeled  to referto  all  foods  of  that  type 
and  not  to  a  particular  brand. 

1.  Definition 

a.  "Cholesterol  free".  FDA  first 
proposed  (hat  a  "cholesterdl  free"  food 
be  defmed  as  one  containing  less  than  2 
mg  of  cholesterol  per  serving  in  Its 
proposed  rule  df  November  25, 1986,(51 
FR  42584).  That  discussion  is  included 
herein  by  reference.  The  agency  selected 
the  cutoff  of  less  Aan  2  mg  of 
cholesterol  because  that  level  is 
biologically  and  nutritionally 
insignificant.  Moreover,  analytical 
precision  below  (hat  limit  js  not  possible 
(51  FR  42584  at  42588).  This  quantitative 
amount  was  carried  forward  in  the 
agency's  tentative  final  rule  on 
cholesterdl  descriptors  (55  FR.29456).  In 
the  tentative  final  nile,  the. agency 
rejected  comments  to  the  1986proposal 
suggesting  that  the  level  used  in. defining 
"cholesterol  free"  should  be  changed. 
Differing<:omments  had  recommended 
both 'lowering  the  defined  amount  to 
absolute  zero  and  raising  it. to  5  nig  per 
serving.  FDA  responded  that  a  zero  level 
coUW  not  be  detected  with  analytical 
certainty,  and  that  raising  the  level  to '5 
mg  could  result  in  consun^tion.of 
dietarily  significant  amounts  of 
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proposed  to  delete  these  provreions  df 
S  101.25  in  its  proposed  rule  en 
cholesterol  descriptors  (51  FR  42584). 
The  only  comments  received  on  ihese 
deletions  addressed  the  deletion  of 
percent'of icaloties irom Tilt  in 
§  a01J2a(c)(2)Ci).  FBA  responded  1o  these 
comments  in  the  tentative iindl  rule  on 
cholesterol  descriptors  (55  FR  29456  at 
29489). 

FDA  is  also  proposing  to  revise 
§  101.25(b.).  (c).  and  (h)  lo  rfiHect  (hese 
deletions  and  to  add  a  hbew  jjonigriiph 
(d)  as  described  below. 

B.  ChdleSterdl'Cldrms 

FDAisprgpoaing  to  permit 
"cholesterol  free"  and  ''.low  choleBterol" 
clainw  on  foods  Ihat.meet  specific 
requicements  that  will  ensure  ihat  these 
claims  are  not  used  in  a  mieleading 
manner.  These  requirements,  as 
proposed  in  §  •101.25(d)(1) .and  (d)(2). 
are: 

(1)  That  the  food  must  contain  no 
more  than  the  requisite  levels  of 
chulestCTol; 

(2)  That  the  food  must  contain  2  g  or 
less  of  saturated  fat  per  serving; 

(3)  That  the  label  or  labeling  must 
disclose  the  amountof  fat  per  serving  in 
conjunction  with  the  cholesterol  claim: 
and 

(4)  That,  if  a  food  is  iriherenf  ly  free  dT. 
or  low  in.  cholesterol,  the  food  must  be 
labeled  "to  refer  to  all  foods  of  that  type 
and  not  to  a  particular  brand. 

1.  Definition 

a.  "Cholesterol free".  FDA  first 
proposed  that  a  "cholesterdl  free"  food 
be  defined  as  one  containing  less  than  2 
mg  of  cholesterol  per  serving  in  its 
proposed  rule  df  November  25. 1986,(51 
FR  42584).  That  discussion  is  included 
herein  by  reference.  The  agency  selected 
the  cutoff  of  less  than  2  mg  of 
cholesterol  because  that  level  is 
biologically  and  nutritionally 
insignificant.  Moreover,  analytical 
precision  below  that  limit  Js  not  possible 
(51  FR  42584  at  42588).  This  quantitative 
amount  was  carried  forward  in  the 
agency's  tentative  final  rule  on 
cholesterdl  descriptors  t55  FR.29456).  In 
the  tentative  final  nile.  fhe.agency 
rejected  comments  to  the  ig86proposal 
suggesting  that  the  level  used  in, defining 
"cholesterol  free"  should  be  changed. 
DiffeTing<:omments  had  recommended 
both 'lowering  the  defined  amount  to 
absolute  zero  and  raising  it. to  5  nig  per 
serving.  FDA  respanded  that  3  zero  level 
couW  ndt  be  detected  with  analytical 
certainty,  and  that  raising  the  level  to'5 
mg  could  result  in  consun^ption.of 
dietartly  significant  amounts  of 
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cholesterol  when  only  "cholesterol  free" 
foods  were  consumed. 

In  its  tentative  final  rule.  FDA  advised 
that  it  considered  that  document  to 
contain  the  fuial  determination  of  the 
agency  on  all  substantive  issues  other 
than  on  the  threshold  levels  of  fat  and 
saturated  fatty  acids  above  which  a 
"cholesterol  free"  claim  would  be 
misleading,  and  that  a  comment  would 
need  to  be  very  significant  to  cause  the 
agency  to  make  any  changes  in  the  rule 
other  than  to  the  threshold  levels.  No 
new  evidence  on  this  issue  was 
presented  in  comments  on  the  tentative 
final  rule.  Tlierefore.  FDA  has  not 
revised  the  definition  for  "cholesterol 
free.- 

This  rule  applies  to  all  the  phrases 
that  mean  the  product  has  no 
cholesterol,  such  as  "cholesterol  free," 
"free  of  cholesterol."  "no  cholesterol." 
and  "does  not  have  any  cholesterol."  It 
is  not  possible  to  list  here  all  descriptive 
phrases  that  would  lead  consumers  to 
believe  the  product  had  no  cholesterol 
This  regulation  is  designed  to  govern  all 
such  phrases. 

b.  "Low  cholesterol".  In  its  proposed 
rule  of  November  25. 1986  (51  FR  42584). 
FDA  proposed  to  allow  the  term  "low 
cholesterol"  on  the  label  or  labeling  of 
foods  that  contain  less  than  20  mg  of 
cholesterol  per  serving.  That  discussion 
is  included  herein  by  reference.  The 
agency  found  that  foods  containing  les' 
than  20  mg  of  cholesterol  per  serving 
were  generally  those  that  had  been 
identified  as  useful  to  persons  who  want 
to  control  or  moderate  their  cholesterol 
intakes  or  to  maintain  their  cholesterol 
intakes  at  relatively  low  levels. 

Comments  submitted  to  the  proposed 
rule  persuaded  FDA  to  modify  the 
proposed  definition  in  its  tentative  final 
rule:  (1)  To  change  the  definition  from 
"less  than  20  mg  per  serving"  to  "20  mg 
or  less  per  serving."  and  (2)  to  add  a 
second  criterion  based  on  density, 
namely  that  the  food  contain  0.2  mg  or 
less  of  cholesterol  per  g  of  food.  The  first 
change  was  made  to  be  consistent  with 
FDA's  other  definitions  for  "low,"  for 
calories  (|  105.66(c)(l){i))  and  for  sodium 
(§  l(n.l3(a)(3)).  that  include  the  integer 
in  the  definition. 

FDA  made  the  second  change  to 
prevent  "low  cholesterol"  label  claims 
from  conveying  a  misleading  impression 
about  the  cholesterol  content  of  certain 
foods.  Comments  pointed  out  that  a 
single  criterion  based  on  serving  size 
could  result  in  widely  recognized  "high 
cholesterol"  foods  with  small  serving 
sizes  (e.g.,  butter,  lard,  and  some 
processed  cheese  foods)  being  labeled 
as  "low  cholesterol"  These  comments 
stressed  that  despite  their  small  serving 
sizes,  such  foods  actually  may  be 


consumed  frequently  and  in  large 
amounts,  resulting  in  a  substantial  total 
daily  intake  of  cholesterol  In  addition, 
the  comments  were  concerned  that  a 
"low  cholesterol"  claim  on  such  foods 
could  encourage  increased  consumption 
of  the  food,  significantly  adding  to  an 
individual's  total  cholesterol  intake. 

The  comments  to  the  tentative  final 
rule  fully  supported  the  first  criterion  for 
"low  cholesterol"  claims  (i.e.,  that  the 
food  should  contain  20  mg  or  less 
cholesterol  per  serving).  However, 
several  comments  requested  that  the 
second  criterion  (i.e..  0.2  milligram  per 
gram  (mg/g))  be  eliminated.  These 
comments  argued  that  promulgation  of  a 
regulation  specifying  serving  sizes 
would  negate  the  need  for  the  second 
criterion. 

Based  on  a  reiaew  of  the  impact  of  the 
agency's  proposed  rule  on  serving  sizes 
(55  FR  29517)  on  content  descriptors,  the 
agency  has  tentatively  determined  that 
there  continues  to  be  a  need  for  a 
second  criterion  based  on  nutrient 
density  even  when  FDA's  rulemaking  on 
serving  sizes  is  completed  (Ref.  8). 
Accordingly.  FDA  is  carrying  forward 
the  second  criterion  for  the  definition  of 
"low  cholesterol"  However,  the  agency 
\9  modifying  proposed  §  101.25(a)(2)(ii), 
redesignated  as  %  101-25(d)(2)(i).  to 
Fpecify  the  second  criterion  as  20  mg/ 
'00  g  of  food  rather  than  0.2  mg/g.  an 
identical  amount  The  agency  believes 
that  expressing  the  second  criterion  as 
per  100  g,  rather  than  as  per  g.  is  simpler 
because  it  eliminates  decimals  and 
makes  the  amount  per  serving  and  per 
weight  identical  (i.e.,  20  mg  of 
cholesterol  per  serving  and  per  100  g). 

2.  Saturated  Fat  Thresholds 

Several  comments  to  the  tentative 
final  rule  (55  ¥K  29456)  objected  to  the 
saturated  fat  threshold  as  well  as  to  the 
total  fat  threshold  for  cholesterol  claims. 
Many  of  these  comments  asserted  that 
FDA  did  not  have  the  legal  authority  to 
prohibit  truthful  claims.  They  stressed 
the  need  for  consumer  education  rather 
than  prohibition  of  claims.  One 
comment  argued  that  scientific  evidence 
does  not  show  that  following  dietary 
guidelines  to  reduce  fat  and  saturated 
fat  intake  will  decrease  the  risk  of 
cardiovascular  disease. 

FDA  believes  there  is  convincing 
evidence  that  dietary  intake  of  saturated 
fatty  acids  is  related  to  the  risk  of 
cardiovascular  disease,  the  reduction  of 
which  is  one  purpose  behind  diis 
rulemaking  to  deiOne  cholesterol  content 
claims.  This  belief  is  supported  by  the 
"Surgeon  General's  Report  on  Nutrition 
and  Health"  which  states:  "Excessive 
saturated  fat  consumptian  is  the  major 
dietaiy  contributor  to  total  blood 


cholesterol  levels"  (Ref.  S,  p.  t1).  and  by 
the  National  Research  Council's  "Diet 
and  Health"  report  which  found  a  strong 
relationship  between  blood  cholesterol 
levels  and  the  prevalence  and  injidence 
of  atherosclerotic  cardiovascular 
disease  (Ref  10).  Accordingly,  the 
agency  believes  that  it  would  b** 
misleading  for  a  food  that  contains  a 
significant  amount  of  saturated  fatty 
acids  to  make  a  cholesterol  claim  and. 
thereby,  to  encourage  consumers  to  buy 
the  product  for  the  purpose  of  reducing 
their  risk  of  heart  disease. 

The  agency  agrees  that  consumer 
education  programs  are  necessary  to 
explain  the  relationship  between 
saturated  fat  intake  and  the  risk  of 
cardiovascular  dist  3se.  However.  FDA 
is  not  persuaded  that  such  programs  can 
effectively  reach  and  be  understood  by 
all  consumers.  A  recent  FDA  consumer 
survey  found  that  40  percent  of 
respondents  thought  that  a  "cholesterol 
free"  food  would  also  be  low  in 
saturated  fat.  and  another  20  percent 
were  not  sure  what  the  claim  implies 
about  saturated  fat  content  (Ref  11). 
The  survey  found  that  consumers  are 
interested  in  cholesterol  content  claims 
because  they  believe  that  eating  foods 
with  no  or  low  cholesterol  will  have  a 
significant  e^ect  on  their  blood 
cholesterol  levels  and  on  their  chances 
of  developing  heart  disease  (Ref  11). 
These  findings  lead  FDA  to  conclude 
that  a  significant  number  of  consumers 
are  likely  to  perceive  that  a  food  that 
bears  a  cholesterol  content  claim  will 
help  to  lower  blood  cholesterol  levels 
and  to  reduce  the  risk  of  heart  disease. 
In  point  of  fact  foods  containing  Uttie  or 
no  cholesterol  can  contain  saturated  fats 
at  levels  that  can  contribute  to  high 
blood  cholesterol  which,  in  turn,  can 
contribute  to  atherosclerotic 
cardiovascular  disease  (Refs.  9  and  10). 
Accordingly.  FDA  continues  to  believe 
that  to  ensure  that  cholesterol  content 
claims  do  not  mislead  consumers,  it  is 
necessary  to  permit  their  use  only  when 
the  foods  also  contain  levels  of 
saturated  fats  that  are  below  a  specified 
threshold  level 

The  agency,  therefore,  is  proposing  in 
S  101.25(d)(l)(ii)  and  (d)(2)(ii)  to  prohibH 
the  use  of  "cholesterol  free"  and  "low 
cholesterol"  cbims.  respectively,  on 
foods  that  contain  more  than  2  g  of 
saturated  fatty  acids. 

3.  Threshold  Level  for  Saturated  Fat 

Many  comments  suggested  changing 
the  threshold  levels  for  saturated  fatty 
acids.  The  agency  had  proposed  levels 
of  2  g  or  less  per  8er\'ing  and  6  percent 
or  less  saturated  fat  on  a  dry  weight 
basis. These  values  were  based  on 
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calculations  of  the  maximum  amount  of 
saturated  fat  that  could  be  present  in 
foods  bearing  cholesterol  claims  if  a 
person  consuming  a  typical  diet  of  16 
servings  of  food  per  day  ate  only  such 
foods  and  was  to  stay  within  dietary 
guidelines  of  less  than  10  percent  of 
calories  from  saturated  fat.  Most  of  the 
comments  were  opposed  to  the  percent 
dry  weight  criterion.  They  argued  that  a 
dry  weight  limit  would  discourage  the 
development  of  new  food  products  with 
lower  fat  and  cholesterol  contents 
where  water  is  substituted,  in  part,  for 
fat.  Comments  stated  that  the 
development  of  new  food  technologies 
to  develop  more  healthful  foods  would 
be  hampered,  and  that  the  dry  weight 
criterion  was  unnecessary  and  would 
unfairly  penalize  foods  that  have  a  high 
moisture  content.  A  few  comments  also 
objected  to  the  2  g  criterion  and 
suggested  lower  levels,  generally  related 
to  suggested  changes  in  the  defmition  of 
"saturated  fatty  acids." 

The  agency  is  persuaded  by  the 
arguments  contained  in  the  comments 
that  the  dry  weight  criterion  is  not 
necessary  and  is  possibly 
counterproductive  to  the  "Healthy 
People  2000"  objective  of  increasing  the 
availability  of  processed  food  products 
that  are  reduced  in  fat  and  saturated  fat 
content  (Ref.  12).  Accordingly,  FDA  is 
deleting  the  dry  weight  criterion  and 
proposing  the  2  g  criterion  as  the  sole 
threshold  level  for  foods  bearing  a 
"cholesterol  free"  or  "low  cholesterol" 
claim. 

In  regard  to  the  definition  for 
"saturated  fatty  acids,"  the  agency 
noted  in  the  tentative  final  rule  (55  FR 
29469)  that  the  definition  was  the 
subject  of  another  rulemaking,  namely 
the  proposed  rule  entitled  "Food 
Labeling;  Mandatory  Status  of  Nutrition 
Labeling  and  Nutrient  Content 
Revision."  FDA  recognizes  the 
relationship  between  the  definition  of 
"saturated  fatty  acids"  (i.e.,  the 
particular  fatty  acids  that  are  included 
in  the  definition)  and  the  numerical 
value  associated  with  this  threshold 
level  (as  well  as  the  values  defining 
"low"  and  "reduced"  saturated  fat)  and 
will  make  adjustments  in  the  proposed 
threshold  level  as  necessary  if  it 
modifies  the  definition  in  the  nutrition 
labeling  rulemaking.  However,  for  now, 
rDA  is  proposing  to  carry  forward  the 
definition  of  saturated  fatty  acids  in 
S  101.25(c)(2)(ii)  and  to  adopt  a 
saturated  fat  threshold  of  2  g  per  serving 
for  "cholesterol  free",  and  "low 
cholesterol"  claims. 

4.  Total  Fat  Threshold 

Many  comments  to  the  tentative  final 
rule  (55  FR  29456)  were  opposed  to  the 


use  of  a  total  fat  threshold  that  would 
prohibit  cholesterol  claims  on  foods  that 
contain  more  than  5  g  fat  per  serving 
and  more  than  20  percent  fat  on  a  dry 
weight  basis.  Some  of  these  comments 
argued  that  current  scientific  knowledge 
does  not  support  an  association 
between  the  intake  of  fat  and  high  blood 
cholesterol,  as  it  does  with  saturated 
fatty  acid  intake,  and  that  therefore  a 
limit  on  total  fat  does  not  pass  scientific 
scrutiny.  Comments  also  asserted  that 
such  a  threshold  would  condone  the 
"good  food/bad  food"  concept  by 
requiring  individual  foods  (and  even 
ingredients  of  foods),  rather  than  the 
total  diet,  to  meet  dietary  guidelines  of 
less  than  30  percent  of  calories  from  fat. 

A  few  comments  argued  that  even 
though  FDA  surveys  show  that  many 
consumers  believe  that  cholesterol  is 
found  in  all  fats  and  oils,  these  findings 
demonstrate  a  need  for  consumer 
education  rather  than  removal  of 
truthful  claims.  Such  education,  the 
comments  suggested,  could  include 
declarative  statements  adjacent  to 
claims  informing  consumers  of  the  total 
fat  content  of  the  product.  Comments 
also  stated  that  a  total  fat  threshold 
would  be  a  disincentive  to  the  food 
industry  to  formulate  low  cholesterol 
and  low  fat  foods,  which  would  hinder 
the  achievement  of  the  "Healthy  People 
2000"  objectives  (Ref.  12),  as  well  as 
international  harmonization  between 
the  U.S.  and  Canada.  The  comments 
pointed  out  that  Canada  only  restricts 
the  saturated  fatty  acid  content  of  foods 
making  cholesterol  claims. 

FDA  does  not  agree  that  a  threshold 
for  allowing  a  descriptor  supports  a 
"good  food/bad  food"  concept.  The 
agency  believes  that  such  a  threshold 
merely  restricts  the  use  of  descriptors  to 
those  foods  on  which  they  will  not  be 
misleading.  However,  FDA  is  persuaded 
by  the  comments  that  a  cholesterol 
claim  is  not  inherently  misleading  on  a 
food  that  is  high  in  total  fat  but  low  in 
saturated  fatty  acids.  Accordingly,  the 
agency  is  deleting  the  total  fat  threshold. 

5.  Disclosure  of  Fat  Content 

A  "cholesterol  free"  or  "low 
cholesterol"  claim,  however,  represents 
and  suggests  that  the  product  provides  a 
health  benefit,  and  the  level  of  fat  in  the 
food  has  a  material  bearing  on  this 
claim.  Excess  fat  in  a  food  increases  the 
likelihood  of  cancer,  other  chronic 
diseases,  and  obesity.  Thus,  a 
"cholesterol  free"  or  "low  cholesterol" 
claim  would  be  misleading  under 
sections  201(n)  and  403(a)  of  the  act  if 
the  number  of  grams  of  fat  in  a  serving 
of  the  food  is  not  presented.  Moreover, 
information  on  another  panel  of  the  food 
labeling  would  generally  not  correct  this 


problem.  See  United  States  v.  An  Article 
of  Food  *  *  *  "Manischewitz  '  '  *  Diet 
Thins." y??  F.  Supp.  746,  749  (E.D.N.Y. 
1974). 

Therefore,  in  §  101.25(d)(l)(iii)  and 
(d)(2)(iii),  FDA  is  proposing  to  require 
that  the  amount  of  total  fat  in  a  serving 
of  food  appear  in  immediate  proximity 
to  a  "cholesterol  free"  or  "low 
cholesterol"  claim,  respectively. 
"Immediate  proximity"  is  defined  as 
immediately  adjacent  to  the  claim  and 
with  no  intervening  material.  FDA  is 
proposing  that  if  the  food  contains  less  - 
than  0.5  g  of  fat  per  serving,  the  amount 
of  fat  may  be  declared  as  "0."  The 
agency  believes  that  less  than  0.5  g  is  a 
negligible  amount  of  fat. 

6.  Foods  Inherently  Cholesterol  Free  of, 
or  Low  in.  Cholesterol 

FDA  is  proposing  in  §  101.25(d)(l){iv) 
to  carry  forward  that  part  of  proposed 
S  101.25(a)(2)(i)  (55  FR  29456)  that 
requires  that  if  a  manufacturer  wishes  to 
make  a  "cholesterol  free"  claim  on  a 
food  that  contains  less  than  2  mg  of 
cholesterol  per  serving  without  the 
benefit  of  special  processing  or 
reformulation  to  alter  cholesterol 
content,  the  food  must  be  labeled  as 

" ,  a  cholesterol  free  food"  (e.g.. 

"applesauce,  a  cholesterol  free  food"). 
The  agency  believes  that  this 
requirement  is  necessary  to  make  clear 
that  all  foods  of  that  type,  and  not 
merely  the  particular  brand  to  which  the 
labeling  attaches,  do  not  contain 
cholesterol.  Placement  of  the  term 
"cholesterol  free"  immediately  before 
the  name  of  the  food  (e.g.,  "cholesterol 
free  applesauce.)  would  imply  that  the 
food  has  been  altered  to  reduce 
cholesterol  as  compared  to  other  foods 
of  the  same  type.  Such  an  implication 
would  be  false  and  misleading. 

For  the  same  reasons,  FDA  is 
proposing  a  similar  provision  in 
§  101.25(d)(2)(iv),  based  on  proposed 
§  101.25(a)(2)(ii)  (55  FR  29456)  for  "low 
cholesterol"  claims.  Under  this 
provision  foods  that  are  inherently  low 
in  cholesterol  will  have  to  be  labeled  as 

" ,  a  low  cholesterol  food"  (e.g., 

"lowfat  cottage  cheese,  a  low 
cholesterol  food"). 


C.  "- 


Percent  Fat  Free"  Claims 


As  stated  above,  FDA  has  significant 
concerns  about  "  percent  fat  free" 
claims,  and  these  concerns  are 
reinforced  by  the  comments  that  FDA 
has  received  that  suggest  that  many 
consumers  do  not  understand  this  type 
of  claim.  Therefore  the  agency  is 
proposing  to  prohibit  the  use  of  this 
claim  in  those  circumstances  in  which  it 


November  27,  1991  /  Proposed  Rules 


it  would 
foods  that 
serving 
on  a  dry 
omments 
knowledge 
on 

high  blood 
turated 
refore  a 
s  scientific 
rted  that 
)ne  the 
It  by 
d  even 
lan  the 
lelines  of 
IS  from  fat. 
it  even 
it  many 
iterol  is 
e  findings 
mer 
lof 
n,  the 
dude 
mt  to 
if  the  total 
mments 
^shoId 
•  food 
lesferol 
Id  hinder 
thy  People 
/veil  as 
•etween 
iments 
restricts 
nt  of  foods 

hreshold 
torts  a 
t.  The 
ireshold 
icriptors  to 
[1  not  be 
persuaded 
sterol 
ding  on  a 
it  low  in 
ngly,  the 
t  threshold. 


<epresents 
provides  a 
f  fat  in  the 
1  this 

Teases  the 
onic 

ilesterol" 

der 

he  act  if 

a  serving 

loreover. 

of  the  food 

:orrect  this 


problem.  See  United  States  v.  An  Article 
of  Food  '  *  '  -Manischewitz  '  '  '  Diet 
Thins.  "377  F.  Supp.  746.  749  (E.D.N.Y. 
1974). 

Therefore,  in  §  101.25(d)(l)(iii)  and 
(d}(2](iii).  FDA  is  proposing  to  require 
that  the  amount  of  total  fat  in  a  serving 
of  food  appear  in  immediate  proximity 
to  a  "cholesterol  free"  or  "low 
cholesterol"  claim,  respectively. 
"Immediate  proximity"  is  deHned  as 
immediately  adjacent  to  the  claim  and 
with  no  intervening  material.  FDA  is 
proposing  that  if  the  food  contains  less  • 
than  0.5  g  of  fat  per  serving,  the  amount 
of  fat  may  be  declared  as  "0."  The 
agency  believes  that  less  than  0.5  g  is  a 
negligible  amount  of  fat. 

6.  Foods  Inherently  Cholesterol  Free  of. 
or  Low  in.  Cholesterol 

FDA  is  proposing  in  §  101.25(d)(l)(iv) 
to  carry  forward  that  part  of  proposed 
S  101.25{a)(2)(i)  (55  FR  29456)  that 
requires  that  if  a  manufacturer  wishes  to 
make  a  "cholesterol  free"  claim  on  a 
food  that  contains  less  than  2  mg  of 
cholesterol  per  serving  without  the 
benefit  of  special  processing  or 
reformulation  to  alter  cholesterol 
content,  the  food  must  be  labeled  as 

" ,  a  cholesterol  free  food"  (e.g.. 

"applesauce,  a  cholesterol  free  food"). 
The  agency  believes  that  this 
requirement  is  necessary  to  make  clear 
that  all  foods  of  that  type,  and  not 
merely  the  particular  brand  to  which  the 
labeling  attaches,  do  not  contain 
cholesterol.  Placement  of  the  term 
"cholesterol  free"  immediately  before 
the  name  of  the  food  (e.g..  "cholesterol 
free  applesauce.)  would  imply  that  the 
food  has  been  altered  to  reduce 
cholesterol  as  compared  to  other  foods 
of  the  same  type.  Such  an  implication 
would  be  false  and  misleading. 

For  the  same  reasons.  FDA  is 
proposing  a  similar  provision  in 
§  101.25(d)(2](iv),  based  on  proposed 
§  101.25(a)(2)(ii)  (55  FR  29456)  for  "low 
cholesterol"  claims.  Under  this 
provision  foods  that  are  inherently  low 
in  cholesterol  will  have  to  be  labeled  as 

" ,  a  low  cholesterol  food"  (e.g., 

"lowfat  cottage  cheese,  a  low 
cholesterol  food"). 


C". 


Percent  Fat  Free"  Claims 


As  stated  above,  FDA  has  significant 
concerns  about  "  percent  fat  free" 
claims,  and  these  concerns  are 
reinforced  by  the  comments  that  FDA 
has  received  that  suggest  that  many 
consumers  do  not  understand  this  type 
of  claim.  Therefore  the  agency  is 
proposing  to  prohibit  the  use  of  this 
claim  in  those  circumstances  in  which  it 


would  be  misleading  and  thus  would 
niisbrand  the  product. 

Claims  for  " percent  fat  free. 

emphasize  how  close  a  food  i«  to  being 
free  of  fat.  that  is.  to  containing  no  faL 
They  imply  that  the  food  has  a  very 
small  amount  of  fat  in  it.  and  that  the 
food  is  useful  in  structuring  a  diet  that  it 
low  in  fat  The  impression  that  the  claim 
gives  is  misleading,  haweier,  if  the  food, 
despite  the  percentage  calculation, 
contains  a  significant  amount  of  faL 

Thus,  to  ensure  that,  as  the  claim 
implies,  the  food  does  in  fact  contain 
only  a  small  amount  of  fat,  PDA  is 
proposing  to  require  that  such  claims 
can  only  be  made  on  foods  that  contain 
3  g  or  iess  of  fat  per  serving  and  per  100 
g  of  food.  FDA  also  believes  that  this 
level  would  provide  an  appropriate 
basis  on  which  to  describe  a  food  as 
'"low  fat"  or  "low  in  fat."  The  agency 
urges  that  any  use  of  the  term  "lowiat" 
in  labeling  be  in  accordance  with  these 
levels.  In  determining  this  amount, 
FDA's  starting  point  was  §  101.3(e)(4)(ii). 
in  which  FDA  defines  a  measurable 
amount  of  an  essential  nutrieol  as  2 
percent  of  the  U.S.  Eecommended  Daily 
Allowance  (RDA).  Although  there  isjio 
U.S.  RDA  for  fat,  most  dietary  guidance 
(Refs.  10  and  13)  suggests  that  no  more 
than  30  percent  of  calories  should  come 
from  fat.  Assuming  that  the  average 
American  consumes  2.350  calories  a  day 
(55  FR  29476).  the  average  diet  should 
contain  no  more  than  75  g  of  faL  Two 
percent  of  75  g  is  1.5  g. 

The  agency  is  not  proposing  1.5^  as 

the  cut  off  for  allowing  " percent  fat 

free"  datms,  however,  because  it 
believes  that  to  do  so  would  unduly 
restrict  the  type  of  foods  that  could 
make  such  a  claim.  The  agency  looked 
at  the  distribution  of  fat  in  the  food 
supply  and  found  that  fat  is  not 
ubiquitous.  Several  food  categories, 
including  fruits,  vegetables,  and  grains, 
are  mostly  free  of  faL  To  account  for 
this  fact,  FDA  believes  that  it  is 
reasonable  to  double  the  measurable 
amount  of  fat  to  arrive  at  a  content  level 
at  which  it  would  be  misleading  to  make 

a  " percent  fat  free"  claim.  Thus,  in 

S  101.2S(d)(3)(i).  FDA  is  proposing  to 
permit  such  claims  only  on  foods  that 
contain  3  g  or  less  of  fat  per  serving. 

The  agency  believes  tliat  in  addition 
to  a  criterion  based  on  the  amount  of  fat 
in  a  serving.  ■  criterion  based  on  density 
(amount  in  a  given  weight  of  food)  is 
needed  to  control  claims  on  fat-dense 
foods  that  have  small  sen-ing  sizes. 
Such  foods  may  be  consumed  frequently 
resulting  in  a  substantial  total  daily 
intake  of  faL  For  example,  some 
powdered  coffee  whiteners  contain  less 
'  than  3  g  of  fat  per  serving  but  contain  35 
g  of  fat  per  100  g  of  food,  ki  addition,  the 


.percent 


agency  is  concerned  that  ** 
fat  free"  claims  on  such  foods  could 
encourage  consumers  to  consume  the 
food  in  larger  amounts  and  more 
frequently,  significantly  adding  to  the 
total  fat  intake  in  an  individual's  diet. 

A  density  criterion  is  consistent  with 
the  definition  for  "low  calorie"  foods  in 
S  105.66(c)(l)Cii)  and  the  proposed 
definition  discussed  above  for  'Mow 
cholesterol"  claims.  In  each  of  these 
cases,  the  second  criterion  is  an  amount 
per  100  g  equivalent  to  the  amount  per 
serving.  For  example,  "low  calorie"  is 
defined  as  40  calories  per  serving  and 
0.4  calories  per  gram.  "The  value  of  0.4 
calories  per  gram  equals  40  calories  per 
100  g.  Therefore,  the  definition  is  also  40 
calories  per  serving  and  per  100  g.  The 
agency  considers  this  consistency  to  be 
helpful  to  consumers  and  health 
professionals  in  being  able  to  recall  and 
use  the  definitions.  Accordingly,  FDA  is 

proposing  in  §  101.25(d)(3)(i)  that  " 

percent  fat  free"  claims  be  permitted  on 
food  containing  3  g  or  less  fat  per  serving 
and  per  100  g. 

Finally,  a  " percent  fat  itee" 

declaration  would  be  misleading  if  the 
number  of  grams  of  fat  in  a  serving  of 
the  food  was  not  presented  in 
conjunction  with  the  claim.  As 
discussed  with  respect  to  the 
"cholesterol  free"  claim,  under  section 
201(n)  of  the  act,  a  food  label  is 
misleading  if  itiails  to  reveal  facts 
material  in  light  of  the  representations 
that  are  made  on  the  label.  Clearly,  the 
actual  amount  of  fat  in  a  ibod  is  a 

material  fact  when  a  " percent  fat 

free"  claim  is  made.  Moreover,  that 
information  generally  must  be  presented 
on  the  same  label  panel  as  the  claim. 
United  States  v.  An  Article  of  Food  '  '  * 
"Manischewitz  '  '  ' Diet  Thins," supra. 
Therefore,  in  i  101.25(d)(3)(ii).  FDA  is 
proposing  to  require  that  the  disclosure 
of  the  amount  of  total  fat  in  a  serving  of 
food  appear  in  immediate  proximity  to  a 

" percent  fat  free"  claim.  FDA  is 

proposing  that  if  the  food  contains  less 
than  0.5  g  of  fat  per  serving,  the  amount 
of  fat  may  be  declared  as  "0."  The 
agency  believes  that  less  than  0.5  g  is  a 
negligible  amount  of  faL 
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V.  Economic  Impact 

This  proposal  defines  the  terms 
"cholesterol  free"  and  "low  cholesterol" 
and  provides  for  the  proper  use  of  these 

terms  and  for  the  use  of  " percent 

fat  free"  claims  in  the  labeling  of  foods. 
The  costs  cesulting  from  this  proposed 
rule  are  those  borne  by  firms  currently 
using  these  terras  but  not  as  provided 
for  by  this  proposal.  The  agency 
estimates  that  3500  labels  may  need  to 
be  redesigned  in  order  to  comply  with 
this  proposed  regulation  bir  an 
estimated  one-time  incrementa!  cost  of 
$25  million.  Therefore,  in  accordance 
with  Executive  Order  12291.  FDA  has 
carefully  analyzed  the  economic  effects 
of  this  proposal  arul  has  determined  that 
the  final  rule,  if  promulgated,  will  not  be 
a  major  rule  as  defined  by  that  Order. 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act.  has 
considered  the  effect  that  this  proposd 
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would  have  on  small  entities  including 
small  businesses  and  has  determined 
that,  in  accordance  with  section  605(b) 
of  the  Regulatory  Flexibility  Act,  that 
there  will  be  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24{a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Comment  Period 

Interested  persons  may,  on  or  before 
January  27, 1992,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454, 1455):  sees.  201,  301,  402.  403,  409.  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  331,  342.  343,  348,  371). 

2.  Section  101.25  is  amended  by 
revising  the  section  heading,  and 
paragraphs  (b),  (c),  (d).  and  (h)  and  by 
removing  and  reserving  paragraphs  (a) 
and  (g)  and  (h)  to  read  as  follows: 

§  101.25    Lalielinq  of  food  in  relation  to  fat, 
fatty  acid,  and  clwlesterol  content 

(a)  [Reserved) 

(b)  A  food  label  or  labeling  may 
include  a  statement  of  the  cholesterol 
content  of  the  food:  Provided,  That  it 
meets  the  following  conditions: 

(1)  The  food  is  labeled  in  accordance 
with  the  provisions  of  §  101.9;  and 

(2)  The  cholesterol  content,  stated  to 
the  nearest  5-milligram  increment  per 


serving,  is  declared  in  nutrition  labeling 
in  accordance  with  the  provisions  of 
§  101.9(c)(6){ii). 

(c)  A  food  label  or  labeling  may 
include  information  on  the  fatty  acid 
content  of  the  food:  Provided,  That  it 
meets  the  following  conditions: 

(1)  The  food  is  labeled  in  accordance 
with  the  provisions  of  §  101.9;  and 

(2)  The  amount  of  fatty  acids, 
calculated  as  the  triglycerides  and 
stated  in  grams  per  serving  to  the 
nearest  gram,  is  declared  in  nutrition 
labeling  in  accordance  with  the 
provisions  of  §  101.9(c)(6)(ii).  Fatty  acids 
shall  be  declared  in  the  following  two 
categories,  stated  with  the  following 
headings,  in  the  following  order,  and 
displayed  with  equal  prominence: 

(i)  Cis,  c/s-methylene-inferrupted 
polyunsaturated  fatty  acids,  stated  as 
"Polyunsaturated",  and 

(ii)  The  sum  of  lauric,  myristic, 
palmitic,  and  stearic  acids,  stated  as 
"Saturated". 

(d)  Descriptors.  (1)  The  terms 
"cholesterol  free."  "free  of  cholesterol." 
or  "no  cholesterol"  or  phrases  that  mean 
the  same  thing  may  be  used  to  describe 
a  food  provided  that: 

(i)  The  food  contains  less  than  2 
milligrams  of  cholesterol  per  serving; 

(ii)  The  food  contains  2  grams  or  less 
of  saturated  fat  per  serving; 

(iii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  of  the 
food  expressed  to  the  nearest  gram. 
When  the  total  fat  content  is  less  than 
0.5  grams  per  serving,  the  amount  may 
be  declared  as  "0."  Such  disclosure  shall 
appear  in  immediate  proximity  to  such 
claim;  and 

(iv)  If  the  food  inherently  contains  less 
than  2  milligrams  of  cholesterol  per 
ser\'ing  without  the  benefit  of  special 
processing  or  reformulation  to  lower 
cholesterol  content,  it  shall  be  labeled  to 
clearly  refer  to  all  foods  of  that  type  and 
not  merely  to  the  particular  brand  to 
which  the  label  attaches  (e.g., 
"applesauce,  a  cholesterol  free  food"). 

(2)  The  terms  "low  cholesterol"  or 
"low  in  cholesterol"  may  be  used  to 
describe  a  food  provided  that: 

(i)  The  food  contains  20  milligrams  or 
less  of  cholesterol  per  serving  and  per 
100  grams; 

(ii)  The  food  contains  2  grams  or  less 
of  saturated  fat  per  serving; 

(iii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  of  the 
food  expressed  to  the  nearest  gram. 
When  the  total  fat  content  is  less  than 
0.5  grams  per  serving,  the  amount  may 
be  declared  as  "0."  Such  disclosure  shall 
appear  in  immediate  proximity  to  such 
claim;  and 

(iv)  If  the  food  inherently  contains  20 
milligrams  or  less  of  cholesterol  per 


serving  and  per  100  grams  without  the 
benefit  of  special  processing  or 
reformulation  to  lower  cholesterol 
content,  it  shall  be  labeled  to  clearly 
refer  to  all  foods  of  that  type  and  not 
merely  to  the  particular  brand  to  whicli 
the  label  attaches  (e.g.,  "lowfat  cottage 
cheese,  a  low  cholesterol  food"). 

(3)  The  term  " percent  fat  free" 

may  be  used  to  describe  a  food  provided 
that: 

(i)  The  food  contains  3  grams  or  less 
fat  per  serving  and  per  100  grams,  and 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  of  the 
food  expressed  to  the  nearest  gram. 
When  the  total  fat  content  is  less  than 
0.5  grams  per  serving,  the  amount  may 
be  declared  as  "0."  Such  disclosure  shall 
appear  in  immediate  proximity  to  such 
claim. 
***** 

(g)  [Reserved] 

(h)  Any  food  bearing  a  label  or  having 
labeling  containing  any  statement 
concerning  cholesterol,  fat,  or  fatty  acids 
which  is  not  in  conformity  with  this 
section  shall  be  deemed  to  be 
misbranded  under  sections  201(n)  and 
403(a)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Dated:  November  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  91-27156  Filed  11-26-91;  8:45  am] 
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Food  Standards:  Requirements  ror 
Substitute  Foods  Named  by  Use  of  a 
Nutrient  Content  Claim  and  a 
Standardized  Term 
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ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  General  Provisions  for  food 
standards  to  prescribe  a  general 
definition  and  standard  of  identity  for 
substitute  foods  named  by  use  of  a 
nutrient  content  claim  defined  in  21  CFR 
part  101  (such  as  "fat  free,"  "low 
calorie."  and  "light")  in  conjunction  with 
a  traditional  standardized  name  (for 
example  "reduced-fat  sour  cream"). 
FDA  is  proposing  this  action  in 
recognition  of  current  national  nutrition 
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serving  and  per  100  grams  without  the 
benefit  of  special  processing  or 
reformulation  to  lower  cholesterol 
content,  it  shall  be  labeled  to  clearly 
refer  to  all  foods  of  that  type  and  not 
merely  to  the  particular  brand  to  which 
the  label  attaches  (e.g.,  "lowfat  cottage 
cheese,  a  low  cholesterol  food"). 

(3)  The  term  " percent  fat  free" 

may  be  used  to  describe  a  food  provided 
that: 

(i)  The  food  contains  3  grams  or  less 
fat  per  serving  and  per  100  grams,  and 

(ii)  The  label  or  labeling  discloses  the 
amount  of  total  fat  per  serving  of  the 
food  expressed  to  the  nearest  gram. 
When  the  total  fat  content  is  less  than 
0.5  grams  per  serving,  the  amount  may 
be  declared  as  "0."  Such  disclosure  shall 
appear  in  immediate  proximity  to  such 
claim. 
***** 

(g)  [Reserved] 

(h)  Any  food  bearing  a  label  or  having 
labeling  containing  any  statement 
concerning  cholesterol,  fat,  or  fatty  acids 
which  is  not  in  conformity  with  this 
section  shall  be  deemed  to  be 
misbranded  under  sections  201(n)  and 
403(a)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Dated:  November  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doa  91-27156  Filed  11-26-91;  8:45  am] 
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21  CFR  Part  130 

[Docket  No.  91N-0317  et  al.] 

RIN  090S-AD08 

Food  Standards:  Requirements  ror 
Substitute  Foods  Named  by  Use  of  a 
Nutrient  Content  Claim  and  a 
Standardized  Term 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  drug 
Administration  (FDA)  is  proposing  to 
amend  the  General  Provisions  for  food 
standards  to  prescribe  a  general 
defmition  and  standard  of  identity  for 
substitute  foods  named  by  use  of  a 
nutrient  content  claim  defined  in  21  CFR 
part  101  (such  as  "fat  free,"  "low 
calorie."  and  "light")  in  conjunction  with 
a  traditional  standardized  name  (for 
example  "reduced-fat  sour  cream"). 
FDA  is  proposing  this  action  in 
recognition  of  current  national  nutrition 


goals  and  the  resulting  need  to  allow 
modified  versions  of  certain 
standardized  foods  to  bear  descriptive 
names  that  are  meaningful  to  the 
consumer.  FDA  believes  that  the  action 
proposed  herein  will  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers.  This  proposal  applies  only 
to  standards  of  identity  and  not  to 
standards  of  fill  or  quality. 
DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  be  issued  based 
upon  this  proposal  become  effective  6 
months  following  its  publication  in 
accordance  with  requirements  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0112. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

'     One  of  the  main  purposes  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  was  to 
establish  the  circumstances  in  which 
claims  could  be  made  that  describe  the 
nutrient  content  of  food.  In  response  to 
the  1990  amendments,  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
proposing  definitions  for  such  nutrient 
content  claims  together  with  general 
principles  and  procedures  governing 
their  use.  A  use  of  nutrient  content 
claims  in  which  there  is  a  great  deal  of 
both  industry  and  consumer  interest,  but 
that  is  not  addressed  in  the  nutrient 
content  claims  document,  is  as  part  of 
the  statement  of  identity  of  substitutes 
for  standardized  foods. 

Foods  that  are  subject  to  food 
standards,  or  that  substitute  for  foods 
that  are  subject  to  food  standards,  make 
up  a  substantial  portion  of  the  nation's 
food  supply.  There  is  a  strong  desire 
among  consumers  for  substitute  foods 
that  have  been  modified  to  reduce  their 
fat,  saturated  fat,  cholesterol,  or  sodium 
levels  below  those  that  are  required,  or 
that  would  occur,  under  existing  food 
standards.  This  desire  has  been  voiced 
in  consumer  comments  in  related  FDA 
rulemakings  and  in  statements  made  at 
public  hearings  held  by  the  agency  in 
recent  years. 

Manufacturers  have  responded  to  this 
consumer  desire  by  placing  statements 
on  food  labels,  including  the  labels  of 
foods  that  are  subject  to  standards  of 


identity,  that  describe  the  products  as 
"reduced  fat"  or  "light."  FDA  has  been 
concerned  about  these  actions  for  two 
reasons.  First,  as  a  general  matter, 
because  no  uniform  set  of  definitions 
exists  for  these  nutrient  content  claims, 
they  are  being  used  in  an  inconsistent 
manner,  which  can  result  in  consumers 
being  confused  and  misled.  Second, 
FDA  is  concerned  because  these 
nutrient  content  claims  are  being  used  in 
a  manner  that  is  not  provided  for  in  the 
standards  of  identity.  Thus,  the  use  of 
these  nutrient  content  claims  has  had 
the  effect  of  undermining  confidence  in 
the  labeling  of  standardized  foods,  and 
FDA  has  taken  regulatory  action  against 
some  of  these  uses. 

FDA's  objective,  however,  is  to 
facilitate,  not  to  hinder,  consumer's 
selection  of  healthful  alternative  foods. 
As  Congress  recognized  in  adopting  the 
1990  amendments  (see  section  II.  G.  of 
this  document),  this  objective  can  be 
fostered  by  the  use  of  statements 
regarding  the  level  of  certain  nutrients  in 
foods.  The  agency  also  recognizes  that 
for  foods  subject  to  standards  of 
identity,  this  objective  requires  action  to 
provide  for  the  use  of  accurate,  easily 
understood  statements  of  identity  that 
inform  consumers  about  the  nutritional 
characteristics  of  substitute  products. 
Finally.  FDA  believes  that  such  action  is 
necessary  to  ensure  that  the  substitute 
products  are  equivalent  to  the 
standardized  foods  that  they  replace 
with  respect  to  nutritional  quality  and 
similar  to  them  with  respect  to  essential 
performance  and  organoleptic 
characteristics. 

Therefore.  FDA  tentatively  concludes 
that  it  is  appropriate  in  addressing  the 
use  of  nutrient  content  claims  in  foods  in 
general,  to  specifically  address  the 
naming  of  foods  that  substitute  for 
standardized  products  using  nutrient 
content  claims  with  standardized  terms. 
That  is  what  the  agency  intends  to  do  in 
this  document. 

II.  Background  on  Food  Standards  and 
Food  Names 

A.  The  Federal  Food.  Drug  and  Cosmetic 
Act  of  1938 

Congress  provided  for  the 
establishment  of  definitions  and 
standards  of  identity  for  particular  foods 
in  section  40l'ot1lTe  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  of  1938. 
Congress'  original  concept  of  food 
standards  was  that  there  are  certain 
traditional  foods  that  everyone  knows, 
such  as  bread,  milk,  and  cheese,  and 
that  when  consumers  buy  these  foods, 
they  should  get  the  foods  that  they  are 
expecting.  Thus,  the  definitions  and 
standards  of  identity  fixed  the  content 


of  the  food  that  could  be  called  by  a 
particular  name.  For  example,  any  food 
called  "bread"  has  to  comply  with  the 
definition  and  standard  for  that  food. 
Many  of  the  food  standards  established 
by  FDA  were  in  the  form  of  restrictive 
recipes  that  defined  the  composition  of 
these  foods  in  great  detail.  As  a  result, 
many  food  manufacturers  argued  that 
food  standards  suppressed  competition 
and  stifled  innovation. 

FDA  has  promulgated  approximately 
300  standards  of  identity  under  section 
401  of  the  act.  These  standards  are 
codified  in  21  CFR  parts  131  through  169. 
Under  the  misbranding  provisions  of 
section  403  of  the  act,  if  a  food 
resembles  a  standardized  food  but  does 
not  comply  with  the  standard,  that  food 
must  be  labeled  as  an  "imitation." 

B.  Formal  Rulemaking  Keeps  Standards 
Behind  Technology 

Because  of  the  elaborate,  formal 
rulemaking  procedures  specified  for 
food  standards  in  section  701(e)  of  the 
act,  many  months  or  years  were  often 
required  to  adopt  a  standard  or  to 
amend  one  once  it  had  been  adopted.  As 
a  result,  FDA  found  it  almost  impossible 
to  keep  food  standards  up-to-date  with 
advances  in  food  technology  and 
nutrition. 

C.  Food  Additive  Provisions  and  the 
"Safe  and  Suitable  "  Policy 

Before  enactment  of  the  Food 
Additives  Amendment  of  1958  and  the 
Color  Additive  Amendments  of  1960, 
virtually  all  ingredients  of  standardized 
foods  were  prescribed  individually  by 
name.  These  amendments,  however, 
included  requirements  for  the  premarket 
approval  of  new  food  and  color 
additives  and,  thus,  eliminated 
questions  of  safety  from  the 
development  of  food  standards. 

As  a  result,  FDA  fell  that  it  could 
depart  from  the  strict  recipe  approach  to 
food  standards.  In  the  standard  for 
frozen  raw  breaded  shrimp,  which  was 
issued  in  1961  (now  codified  at  21  CFR 
161.175),  instead  of  specifying  each 
individual  ingredient  allowed  in  the 
breading,  FDA  simply  provided  for  "safe 
and  suitable"  batter  and  breading 
ingredients. 

FDA  defined  "safe  and  suitable"  in  21 
CFR  130.3(d)  to  mean  regulated  food 
additives,  color  additives,  generally 
recognized  as  safe  substances  (GRAS), 
and  other  functional  ingredients  used  in 
conformance  with  provisions  of  the  act 
at  levels  no  higher  than  necessary  to 
achieve  the  intended  functional  effect.  A 
number  of  current  standards  of  identity 
permit  the  use  of  "safe  and  suitable" 
ingredients. 
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D.  The  1973  "Common  or  Usual  Names" 
Policy 

In  the  Federal  Register  of  March  14, 
1973  (38  FR  6964).  FDA  promulgated 
regulations  governing  the  establishment 
of  "common  or  usual  names"  for 
nonstandardized  foods.  FDA  advised  in 
the  proposed  rule  of  June  22. 1972  (37  FR 
12327).  that  new  food  standards  need 
not  be  issued  if.  for  certain  foods, 
appropriate  labeling  would  be  suf^cient 
to  protect  the  Interest  of  consumers.  In 
such  cases,  in  lieu  of  a  full  food 
standard,  the  agency  would  rely  instead 
on  the  establishment  of  the  common  or 
usual  name  of  the  food. 

One  of  the  principal  benefits  of  this 
regulation  (now  codiHed  at  21  CFR  part 
102)  was  that  new  products  and  names 
for  them  could  be  adopted  by  informal 
notice-and-comment  procedures,  rather 
than  by  the  costly  and  time-consuming 
process  of  formal  rulemaking  under 
section  701(e)  of  the  act.  The  new 
regulation  did  not  prove  to  be  widely 
applicable,  however,  because  many 
foods  (e.g.,  ice  cream,  cheese)  are 
defined  not  only  by  ingredient  content 
but  also  by  technical  descriptions  of 
methods  of  manufacture,  processing,  or 
storage,  which  are  much  more  amenable 
to  presentation  in  a  standard  of  identity. 

E.  The  1973  "Imitation" Policy 

In  a  further  attempt  to  provide  for 
advances  in  food  technology  and  thus  to 
give  manufacturers  relief  from  the 
dilemma  of  either  complying  with  an 
outdated  standard  or  having  to  label 
their  new  products  as  "imitation,"  FDA 
sought  in  1973  to  narrow  the  scope  of 
food  standards  by  adopting  the  so- 
called  "imitation"  policy.  Until  1973, 
there  were  no  objective  criteria  for  the 
use  of  the  term  "imitation."  In  the 
Federal  Register  of  August  2, 1973  (38  FR 
20702).  FDA  promulgated  21  CFR 
101.3(e).  which  provides  that  only 
nutritionally  inferior  substitute  foods  are 
required  to  be  labeled  "imitation." 

In  its  proposed  rule  of  January  19. 1973 
(38  FR  2138),  FDA  noted  that  vast  strides 
in  food  technology  had  been  made  since 
the  act  was  enacted  in  1938,  and  that 
"there  are  now  on  the  market  many  new 
wholesome  and  nutritious  food 
products,  some  of  which  resemble  and 
are  substitutes  for  other,  traditional 
foods.  Significantly,  it  is  no  longer  the 
case  that  'such  products  are  necessarily 
inferior  to  the  traditional  foods  for 
which  they  may  be  substituted." 

In  addressing  the  nutritional 
properties  of  substitute  foods  in  which 
fat  and  calories  are  reduced,  FDA  stated 
that  since  a  reduction  in  fat  content  or 
caloric  content  may  well  be  desirable. 


such  a  reduction  should  not  be  regarded 
as  nutritional  inferiority. 

The  regulation  defined  "nutritional 
inferiority"  as  any  reduction  in  the 
content  of  an  essential  nutrient  that  is 
present  at  a  level  of  2  percent  or  more  of 
the  U.S.  Recommended  Daily  Allowance 
(U.S.  RDA).  as  established  in  21  CFR 
101.9(c)(7).  It  also  provided  that  a 
substitute  food  would  not  be  deemed  to 
be  an  imitation  if,  in  addition  to  not 
being  nutritionally  inferior,  its  label 
bears  a  common  or  usual  name  that 
complies  with  21  CFR  102A  or  it  bears 
"an  appropriately  descriptive  term  that 
is  not  false  or  misleading." 

Under  this  policy.  FDA  took  the 
position  that  an  appropriately 
descriptive  term  included  not  only  a 
description  of  the  change  from  the 
standardized  food  (for  example 
"reduced  fat")  but  also  the  fact  that  the 
food  was  a  substitute  or  alternative  to  a 
standardized  food.  FDA  felt  that  it  was 
necessary  to  include  the  latter  fact  to 
ensure  that  the  consumer  was  not 
misled  into  beheving  that  he  or  she  was 
buying  the  traditional  food.  Thus,  a 
Cheddar  cheese  product  in  which  the  fat 
was  reduced  (FDA's  informal  view  was 
that  fat  had  to  be  reduced  by  50  percent 
for  it  to  be  "reduced")  had  to  be  called 
"reduced  fat  cheddar  cheese  substitute." 
Many  manufacturers,  however,  felt  that 
terms  such  as  "substitute"  or 
"alternative"  have  a  derogatory 
meaning  and  imply  to  the  consumer  that 
the  products  are  of  inferior  quality,  or 
that  they  are  less  nutritious  than  the 
respective  standardized  foods.  The 
manufacturers  felt  that  consumers 
would  consequenUy  be  unwilling  to 
accept  and  purchase  the  substitute 
products. 

FDA  also  took  the  position  that  if  such 
a  product  were  labeled  without  the  use 
of  the  term  "substitute"  or  "alternative," 
the  product  would  purport  to  be  the 
standardized  food.  Thus,  the 
manufacturer  could  seek  to  amend  the 
standards  of  identity  to  provide  for  the 
modified  food.  However,  if  the 
manufacturers  marketed  the  food 
without  doing  so.  the  product  was 
subject  to  regulatory  action  as  a 
misbranded  food. 

F.  The  1989  Advance  Notice  of  Proposed 
Rulemaking 

In  the  Federal  Register  of  August  8, 
1989  (54  FR  32610),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  concerning  food  labeling.  The 
agency  requested  public  comments  on 
several  matters,  including  "whether  to 
formally  defme  commonly  used  food 
nutrient  content  claims  and/or 
reconsider  the  use  of  standards  of 
identity  for  foods."  The  notice  stated 


that  because  of  the  growing  public 
interest  in  eating  healthy  foods, 
manufacturers  had  begun  to  place 
statements  on  their  labels  that  described 
their  products  in  such  ways  as  "low  in 

"  and  "reduced "  FDA 

had  found,  however,  that  these  nutrient 
content  claims  were  not  always  used  in 
honest  or  consistent  ways.  To  bring 
some  order  to  the  marketplace  and  to 
ensure  that  consumers  are  not  misled, 
FDA  stated  that  it  was  developing  a 
series  of  nutrient  content  claims  for  use 
on  the  labels  of  foods. 

G.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  The  1990  amendments 
make  the  most  significant  changes  in 
food  labeling  and  food  standards  law 
since  passage  of  the  act  in  1938.  The 
effect  of  this  legislation  is  to  clarify  and 
strengthen  FDA's  legal  authority  to 
require  nutrition  labeling  on  foods  and 
to  establish  the  circumstances  under 
which  claims  may  be  made  about 
nutrients  in  foods.  Several  provisions  of 
the  1990  amendments  relate  to  the 
proposal  discussed  below. 

Section  3(a)  of  the  1990  amendments 
revised  the  act  by,  among  other  things, 
adding  new  paragraph  403(r)(l)(A).  This 
provision  states  that  a  food  is 
misbranded  if  it  bears  a  claim  in  the 
label  or  labeling  that  either  expressly  or 
by  implication  characterizes  the  level  of 
any  nutrient  of  the  type  required  by 
nutrition  labeling  (i.e.,  amounts  of 
saturated  fat,  total  fat.  cholesterol, 
sodium,  complex  carbohydrates,  total 
carbohydrates,  sugars,  total  calories 
derived  from  any  source  and  derived 
from  total  fat,  and  various  vitamins  and 
minerals),  unless  such  claim  has  been 
specifically  defined  (or  otherwise 
exempted)  by  regulation,  as  required  by 
section  403(r)(2)(A)(i)  of  the  act. 

Section  3(a)  of  the  1990  amendments 
also  added  new  section  403(r)(5)(C)  to 
the  act,  which  states  that  nutrient 
content  claims  that  are  made  with 
respect  to  a  food  because  the  claim  is 
required  by  a  standard  of  identity  issued 
under  section  401  of  the  act  are  not 
subject  to  section  403(r)(2)(A)(i).  Thus,  a 
nutrient  content  claim  that  is  part  of  the 
name  of  a  standardized  food  may 
continue  to  be  used  even  if  the  use  of 
the  term  in  the  standardized  name  is  not 
consistent  with  the  definition  for  the 
term  that  FDA  adopts,  or  even  if  FDA 
has  not  defined  the  term.  This 
exemption  was  necessary  to  protect  the 
status  of  existing  standards  having 
names  that  make  a  nutrient  content 
claim  (such  as  "low-fat  milk").  The 
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that  because  of  the  growing  public 
interest  in  eating  healthy  foods, 
manufacturers  had  begun  to  place 
statements  on  their  labels  that  described 
their  products  in  such  ways  as  "low  in 

"  and  "reduced *'  FDA 

had  found,  however,  that  these  nutrient 
content  claims  were  not  always  used  in 
honest  or  consistent  ways.  To  bring 
some  order  to  the  marketplace  and  to 
ensure  that  consumers  are  not  misled, 
FDA  stated  that  it  was  developing  a 
series  of  nutrient  content  claims  for  use 
on  the  labels  of  foods. 

G.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990,  the  Resident 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  The  1990  amendments 
make  the  most  significant  changes  in 
food  labeling  and  food  standards  law 
since  passage  of  the  act  in  1938.  The 
effect  of  this  legislation  is  to  clarify  and 
strengthen  FDA's  legal  authority  to 
require  nutrition  labeling  on  foods  and 
to  establish  the  circumstances  under 
which  claims  may  be  made  about 
nutrients  in  foods.  Several  provisions  of 
the  1990  amendments  relate  to  the 
proposal  discussed  below. 

Section  3(a)  of  the  1990  amendments 
revised  the  act  by,  among  other  things, 
adding  new  paragraph  403(r)(l)(A).  This 
provision  states  that  a  food  is 
misbranded  if  it  bears  a  claim  in  the 
label  or  labeling  that  either  expressly  or 
by  implication  characterizes  the  level  of 
any  nutrient  of  the  type  required  by 
nutrition  labeling  (i.e.,  amounts  of 
saturated  fat,  total  fat,  cholesterol, 
sodium,  complex  carbohydrates,  total 
carbohydrates,  sugars,  total  calories 
derived  from  any  source  and  derived 
from  total  fat,  and  various  vitamins  and 
minerals),  unless  such  claim  has  been 
specifically  defined  (or  otherwise 
exempted)  by  regulation,  as  required  by 
section  403(r){2)(A)(i)  of  the  act. 

Section  3(a)  of  the  1990  amendments 
also  added  new  section  403(r)(5)(C)  to 
the  act,  which  states  that  nutrient 
content  claims  that  are  made  with 
respect  to  a  food  because  the  claim  is 
required  by  a  standard  of  identity  issued 
under  section  401  of  the  act  are  not 
subject  to  section  403(r)(2)(A)(i).  Thus,  a 
nutrient  content  claim  that  is  part  of  the 
name  of  a  standardized  food  may 
continue  to  be  used  even  if  the  use  of 
the  term  in  the  standardized  name  is  not 
consistent  with  the  definition  for  the 
term  that  FDA  adopts,  or  even  if  FDA 
has  not  defined  the  term.  This 
exemption  was  necessary  to  protect  the 
status  of  existing  standards  having 
names  that  make  a  nutrient  content 
claim  (such  as  "low-fat  milk").  The 


legislative  history  of  the  1990 
amendments  (Ref.  1,  p.  22)  reveals  that 
Congress  was  aware,  however,  that  the 
Secretary  and,  by  delegation,  FDA  have 
the  authority  to  correct  this  problem  by 
amending  the  portions  of  the  standards 
of  identity  pertaining  to  food  labels  to 
conform  with  the  regulations  issued 
under  new  section  403(r)  of  the  act. 

Section  3{b)(l)(A)(iii)  of  the  1990 
amendments  requires  that  the  Secretary 
issue  regulations  to  define  the  following 
terms  (unless  the  Secretary  finds  that 
the  use  of  any  such  terms  would  be 
misleading):  "Free,"  "low,"  "light"/ 
"lite,"  "reduced,"  "less,"  and  "high." 

Section  7(1)  of  the  1990  amendments 
amended  403(i)  of  the  act  by  striking  out 
the  provision  that  exempted 
standardized  foods  from  the 
requirement  for  full  ingredient  labeling. 
Under  the  pre-1990  amendment 
provisions  of  paragraph  403(i)  of  the  act, 
only  those  components  of  standardized 
foods  classified  as  "optional"  had  to  be 
declared  by  their  common  or  usual  name 
on  the  label,  and  then  only  when 
specifically  required  by  FDA. 

Section  8  of  the  1990  amendments 
removed  section  401  of  the  act  from  the 
coverage  of  section  701(e).  Thus,  FDA 
may  now  use  informal  notice-and- 
comment  rulemaking,  rather  than  formal 
rulemaking,  in  adopting  new  food 
standards  and  in  amending  or  repealing 
existing  standards,  except  for  the 
existing  standards  for  dairy  products 
and  maple  syrup. 

III.  Existing  Regulations  Employing 
Nutrient  Ck)ntent  Claims 

FDA  has  adopted  several  regulations 
prescribing  nutrient  content  claims.  For 
example,  the  regulation  on  sodium 
labeling  (current  21  CFR  101.13)  defines 
various  levels  of  sodium  on  a  per 
serving  basis  as  follows:  "Sodium  free" 
(less  than  5  milligrams),  "very  low 
sodium"  (35  milligrams  or  less),  "low 
sodium"  (140  milligrams  or  less),  and 
"reduced  sodium"  (75  percent  reduction 
for  the  food  as  a  whole).  The  agency  has 
also  defined  "low  calorie"  and  "reduced 
calorie"  foods  relating  to  usefulness  in 
reducing  or  maintaining  caloric  intake  or 
body  weight  (current  21  CFR  105.66),  as 
well  as  terms  such  as  "sugar  free," 
"sugarless,"  and  "no  sugar"  (current  21 
CFR  105.66(f)). 

A  number  of  standards  of  identity 
have  been  established  that  incorporate 
the  terms  "light,"  "low,"  "non,"  or 
"reduced"  in  the  names  of  the 
standards,  including:  lowfat  dry  milk 
(§  131.123).  nonfat  dry  milk  (§  131.125), 
nonfat  dry  milk  fortified  with  vitamins  A 
and  D  (§  131.127),  lowfat  milk 
{§  131.135).  acidified  lowfat  milk 
(§  131.136).  cultured  lowfat  milk 


(1 131.138),  light  cream  (§  131.155),  light 
whipping  cream  (§  131.157),  lowfat 
yogurt  (i  131.203),  nonfat  yogurt 
(§  131.206),  low  sodium  cheddar  cheese 
(§  133.116),  low  sodium  colby  cheese 
(§  133.121),  lowfat  cottage  cheese 
{§  133.131),  nonfat  milk  macaroni 
products  (139.121),  and  low-fat  cocoa 
(§  163.114). 

In  addition,  FDA  has  issued  many 
temporary  marketing  permits  (TMP's) 
under  terms  of  S  130.17  for  various  low-, 
reduced-  and  non-fat  alternative  foods 
such  as  light  eggnog,  nonfat  cottage 
cheese,  and  light  sour  cream.  By  issuing 
a  TMP,  FDA  expresses  its  willingness  to 
refrain  from  instituting  regulatory  action 
against  a  product  on  the  grounds  that  it 
does  not  conform  to  the  applicable 
standard  while  market  tests  are 
conducted  to  measure  consumer 
acceptance  of  the  product,  identify  mass 
production  problems,  assess  commercial 
feasibility,  and  determine  whether  the 
standards  of  identity  should  be 
amended  to  provide  for  the  new  food. 

IV.  The  Current  Situation 

In  the  August  1989  ANPRM  (54  FR 
32610),  FDA  stated  that  it  was  aware 
that  manufacturers  were  using  nutrient 
content  claims  such  as  "low  in 

"  or  "reduced "  on  a 

wide  variety  of  food  labels,  and  that,  in 
the  absence  of  definitions  provided  by 
FDA,  the  nutrient  content  claims  were 
being  used  in  an  inconsistent  marmer,  so 
that  consumers  were  likely  confused  or 
being  misled. 

The  agency  is  also  aware  that  these 
nutrient  content  claims  are  being 
applied  to  products  that  substitute  for 
foods  for  which  FDA  has  published 
standards  of  identity,  particularly  dairy 
products  defined  in  21  CFR  Part  131 
(Milk  and  cream),  Part  133  (Cheese  and 
related  cheese  products),  and  Part  135 
(Frozen  desserts),  as  well  as 
mayonnaise  and  salad  dressings  defined 
in  21  CFR  Part  169  (Food  dressings  and 
flavorings).  By  use  of  nutrient  content 
claims  such  as  "low  fat,"  "reduced  fat," 
or  "no  fat,"  these  products  are 
represented  as  containing  levels  of  fat 
that  are  below  the  minimum  levels 
required  by  the  respective  standards  of 
identity  for  the  foods  for  which  the 
products  substitute. 

As  discussed  above,  the  formal 
rulemaking  procedures  specified  for 
food  standards  in  section  701(e)  of  the 
act  have  made  it  difficult  to  update  the 
many  existing  food  standards. 
Consequently,  certain  food  standards  do 
not  refiect  advances  in  food  technology 
or  current  knowledge  regarding  nutrition 
and  health.  The  most  immediate 
problem  is  with  fat,  which  was 
considered  to  be  an  economically  and 


nutritionally  valuable  component  of 
food  when  the  act  was  enacted  in  1938 
and  which  is  the  basic  characterizing 
ingredient  in  many  foods  for  which 
standards  have  been  adopted  over  the 
last  50  years,  primarily  dairy  products. 

Today,  high  dietary  levels  of 
cholesterol  and  fat/fatty  acids  are 
implicated  as  significant  risk  factors  in 
the  development  of  cardiovascular  and 
other  chronic  diseases.  Both  "The 
Surgeon  General's  Report  on  Nutrition 
and  Health"  (Ref.  2)  and  the  National 
Academy  of  Science's  report  on  "Diet 
and  Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  3)  focus  on 
fat  consumption  by  Americans  as  the 
primary  diet-related  risk  factor  for 
cardiovascular  disease. 

Technological  developments  have 
brought  about  new  products  having  a 
reasonable  degree  of  consumer 
acceptance  that  are  low  or  reduced  in 
fat  and  cholesterol.  The  inflexibility  of 
the  traditional  standards  system, 
however,  places  these  and  similar 
products  at  a  disadvantage  when  they 
attempt  to  enter  the  market  because 
they  cannot  legally  be  called  by  a  name 
that  is  easily  recognized  or  desired  by 
consumers.  For  instance,  a  product 
called  "sour  cream"  must  contain  a 
minimum  of  18  percent  milkfat,  as 
required  by  the  standard  of  identity, 
§  131.160.  even  though  lower  fat 
products  are  now  available. 

FDA  is  aware  that  the  issues 
discussed  in  this  document,  including 
suggestions  for  improvements  in  the 
food  standards  system,  have  been 
addressed  repeatedly  for  many  years  by 
experts  and  observers  both  inside  and 
outside  the  agency  (Refs.  4  through  15). 
The  role  of  food  standards  was  assessed 
by  a  committee  of  the  Food  and 
Nutrition  Board  of  the  National 
Academy  of  Sciences'  Institute  of 
Medicine  (lOM)  as  part  of  a  recent  study 
supported  by  the  U.S.  Department  of 
Health  and  Human  Services  and  the 
U.S.  Department  of  Agriculture.  In  its 
report  entitled  "Nutrition  Labeling, 
Issues  and  Directions  for  the  1990's" 
(Ref.  16),  the  committee  observed  that: 
"In  1990,  less  skepticism  exists  about 
consumers'  abilities,  aided  by 
informative  labeling,  to  protect 
themselves  against  debased  or  diluted 
products  *  *  *.  Attention  is  now 
focused  on  the  consumption  of  too  much 
fat  rather  than  the  possibility  that  some 
products  will  be  made  using  less  of  an 
ingredient  than  was  historically 
considered  a  valuable  constituent. 
Accordingly,  it  seems  clear  to  the  [lOMJ 
Committee  that  any  system  that 
significantly  impedes  the  marketing  of 
reduced-,  low-,  and  non-  or  no-fat 
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substitutes  should  be  examined  and, 
presumably,  changed."  FDA  believes 
that  this  is  a  fair  assessment  of  the 
current  situation. 

V.  Pending  Petitions 

The  Milk  Industry  Foundation  (MIF), 
Washington,  DC  20006.  a  trade 
association  representing  manufacturers 
and  distributors  of  dairy  products,  filed 
a  petition,  dated  September  12. 1988 
(Docket  No.  88P-0329),  to  establish  a 
standard  of  identity  for  "light  sour 
cream."  MIF  believes  that  establishing  a 
standard  of  identity  for  "light  sour 
cream"  would  promote  public  health, 
satisfy  consumer  demand,  and  would 
assure  that  "light  sour  cream"  has  an 
appropriate  reduction  in  fat  content. 
Since  the  MIF  petition  was  filed,  FDA 
has  received  a  number  of  applications 
from  companies  desiring  to  market  test 
"light  (or  lite)  sour  cream,"  and  the 
agency  has  issued  19  TMFs  for  the 
product.  FDA  received  two  additional 
petitions  to  establish  a  standard  for 
"light  sour  cream"  from  H.  P.  Hood,  Inc. 
(Docket  No.  89P-m05),  and  Crowley 
Foods.  Inc.  (Docket  No.  89P-0403),  at  the 
time  these  manufacturers  submitted 
applications  to  extend  their  TMP's. 

MIF  also  filed  a  petition,  dated 
September  18, 1988  (Docket  No.  88P- 
0334),  to  establish  a  standard  of  identity 
for  "light  eggnog."  MIF  stated  in  its 
petition  that  establishing  a  standard  of 
identity  for  light  eggnog  would  promote 
public  health,  satisfy  consumer  demand, 
and  would  assure  that  light  eggnog 
products  have  a  significant  reduction  in 
fat  content.  Since  the  MIF  petition  was 
filed.  FDA  has  received  a  number  of 
applications  from  companies  desiring  to 
market  test  "Kght  (or  lite)  eggnog."  The 
agency  has  issued  33  TMP's  for  the 
product.  H.  P.  Hood,  Inc.,  submitted  a 
petition  (Docket  No.  89P-0329)  to 
establish  a  standard  for  "light  eggnog" 
at  the  time  they  applied  to  extend  their 
TMP  for  this  product. 

FDA  has  received  a  number  of  letters 
from  firms  indicating  that  they  desire  to 
participate  in  the  extended  market  tests 
for  "light  sour  cream"  and  "light 
eggnog."  and  FDA  has  issued  letters  of 
approval  for  participation  in  the 
extensions. 

The  International  Ice  Cream 
Association  (IICA),  Washington,  DC 
20006,  a  trade  association  representing 
manufacturers  and  distributors  of  ice 
cream  and  other  frozen  desserts,  and  the 
Public  Voice  for  Food  and  Health  Policy 
(Public  Voice),  Washington,  DC  20036,  a 
national  nonprofit  consumer  research, 
education,  and  advocacy  organization, 
submitted  petitions  dated  February  23 
and  March  30. 199a  respectively,  asking 
FDA  to  amend  the  standard  of  identity 


for  ice  milk  to  change  the  name  of  the 
food  to  "reduced  fat  ice  cream"  and  to 
establish  standards  of  identity  for 
products  designated  as  "lowfat  ice 
cream"  and  "nonfat  ice  cream."  The 
Public  Voice  petition  would,  in  addition, 
reduce  the  maximum  milkfat  content  in 
the  standard  of  identity  for  ice  milk  from 
7  percent  to  5  percent. 

Kraft  General  Foods.  Inc.  (KGF), 
Philadelphia.  PA  19103.  a  manufacturer 
and  distributor  of  a  broad  range  of  food 
products  within  the  United  States,  also 
submitted  a  petition,  on  March  14, 1990, 
to  establish  a  standard  of  identity  for 
"nonfat  ice  cream."  The  Calorie  Control 
Council  (CCC),  Atlanta.  GA  30342.  an 
international  association  of 
manufacturers  of  low-calorie  and  diet 
foods  and  beverages,  including 
manufacturers  of  a  variety  of 
sweeteners  and  other  low-calorie 
ingredients,  submitted  a  petition,  dated 
March  5, 1990,  to  add  a  provision  to 
each  of  the  IICA  proposed  standards 
(i.e.,  "reduced  fat  ice  cream."  "lowfat  ice 
cream,"  and  "nonfat  ice  cream")  to 
permit  the  use  of  any  safe  and  suitable 
sweeteners,  including  saccharin, 
aspartame,  and  acesulfame  potassium 
(acesnlfame  K),  in  the  foods.  IICA 
submitted  another  petition,  dated  March 
29. 1990.  to  expand  its  February  23, 1990. 
petition  to  include  a  provision  in  the 
standard  of  identity  for  ice  cream 
(S  135.110)  and  in  each  of  its  proposed 
standards  to  permit  the  use  of  safe  and 
suitable  sweeteners,  as  provided  in  the 
CCC  petition. 

On  January  22, 1991.  FDA  published 
an  advanced  notice  of  proposed 
rulemaking  (56  FR  2149)  concerning  the 
filing  of  these  petitions  to  amend  the 
standards  for  ice  cream  and  ice  milk  and 
to  establish  standards  for  reduced  fat. 
lowfat.  and  nonfat  ice  creams. 

FDA  is  responding  to  the  above 
petitions  in  this  proposal  although  FDA 
will  also  respond  to  some  portions  of  the 
petitions  to  amend  the  standards  for  ice 
cream  and  ice  milk  in  a  separate 
proposal  to  be  published  at  a  future 
date.  FDA  encourages  these  petitioners 
and  all  interested  persons  to  comment 
on  this  proposal  and  on  the  other 
nutrient  content  claim  proposals 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

VI.  Rationale  and  Legal  Issues 

A.  Appropriateness  of  the  Proposed 
Action 

Questions  concerning  the  nanung  of 
foods  that  are  substitutes  for 
standardized  foods  and  concerning  the 
use  of  standardized  terms  with  nutrient 
content  claims  to  describe  products  that 
substitute  for  standardized  foods  have 


confronted  the  agency  for  almost  20 
years.  In  response  to  FDA's  proposed 
rule  on  the  "imitation"  policy  published 
in  the  Federal  Register  of  January  19, 
1973  (38  FR  2138),  one  comment 
recommended  that  the  "imitation" 
regulation  should  preclude  the  use  of  a 
standardized  name  in  connection  with 
the  name  of  a  nonstandardized  product 
(38  FR  2070Z  20703).  FDA  rejected  this 
suggestion,  however,  on  the  grounds  that 
it  may  be  necessary  to  include  a 
standardized  name  in  the  name  of  a 
substitute  food  in  order  to  provide  the 
consumer  with  accurate,  descriptive, 
and  fully  informative  labeling.  The 
agency  confirmed  this  interpretation  in 
the  Federal  Register  of  January  19, 1979 
(44  FR  3964),  stating  that  the  existence  of 
a  standard  of  identity  for  a  particular 
food  does  not  necessarily  preclude  the 
use  of  the  standardized  name  in 
connection  with  the  name  of  a 
nonstandardized  food. 

In  further  commenting  on  the  use  of 
standardized  names  for  substitute  foods 
in  the  Federal  Register  of  August  19. 
1983  (48  FR  37666).  FDA  again  advised 
that  in  some  cases,  it  may  be  reasonable 
and  appropriate  to  mclude  the  name  of  a 
standardized  food  or  other  traditional 
food  in  the  name  of  a  substitute  food  in 
order  to  provide  the  consumer  with  an 
accurate  description.  The  agency  stated 
that  when  this  is  done,  the  name  of  the 
food  must  be  modified  such  that  the 
nature  of  the  substitute  food  is  clearly 
described  and  is  clearly  distinguished 
from  the  food  that  it  resembles  and  for 
which  it  is  intended  to  substitute.  The 
agency  stated  that  the  modification  of 
the  traditional  or  standardized  food's 
name  must  be  descriptive  of  all 
differences  that  are  not  apparent  to  the 
consumer.  Thus,  the  agency  concluded, 
the  procedure  for  naming  these  foods 
will  depend  on  the  nature  of  the 
substitute  food  and  the  manner  and 
extent  to  which  it  differs  from  the  food  it 
simulates. 

As  discussed  in  section  III  of  this 
document,  a  number  of  standards  of 
identity  have  been  established  that 
incorporate  the  terms  "light."  "low." 
"non,"  or  "reduced"  in  the  names  of  the 
standards.  Thus,  the  use  of  nutrient 
content  claims  (similar  to  those 
discussed  herein)  in  connection  with 
standardized  terms  is  neither  new  nor 
unusual. 

However,  FDA  did  not  have  available 
a  uniform  set  of  defined  nutrient  content 
claims  that  could  be  referenced  in  a 
regulation  of  that  provided  for  their  use 
in  a  generic  sense  in  connection  with 
standardized  terms,  nor  did  it  have  a 
mandate  from  Congress  to  provide 
statements  regarding  the  level  of  these 
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confronted  the  agency  for  almost  20 
years.  In  response  to  FDA's  proposed 
rule  on  the  "imitation"  policy  published 
in  the  Federal  Register  of  January  19, 
1973  (38  FR  2138).  one  comment 
recommended  that  the  "imitation" 
regulation  should  preclude  the  use  of  a 
standardized  name  in  connection  with 
the  name  of  a  nonstandardized  product 
(38  FR  20702,  20703).  FDA  rejected  this 
suggestion,  however,  on  the  grounds  that 
it  may  be  necessary  to  include  a 
standardized  name  in  the  name  of  a 
substitute  food  in  order  to  provide  the 
consumer  with  accurate,  descriptive, 
and  fully  informative  labeling.  The 
agency  confirmed  this  interpretation  in 
the  Federal  Register  of  January  19, 1979 
(44  FR  3964),  stating  that  the  existence  of 
a  standard  of  identity  for  a  particular 
food  does  not  necessarily  preclude  the 
use  of  the  standardized  name  in 
connection  with  the  name  of  a 
nonstandardized  food. 

In  further  commenting  on  the  use  of 
standardized  names  for  substitute  foods 
in  the  Federal  Register  of  August  19. 
1983  (48  FR  37666).  FDA  again  advised 
that  in  some  cases,  it  may  be  reasonable 
and  appropriate  to  include  the  name  of  a 
standardized  food  or  other  traditional 
food  in  the  name  of  a  substitute  food  in 
order  to  provide  the  consumer  with  an 
accurate  description.  The  agency  stated 
that  when  this  is  done,  the  name  of  the 
food  must  be  modified  such  that  the 
nature  of  the  substitute  food  is  clearly 
described  and  is  clearly  distinguished 
from  the  food  that  it  resembles  and  for 
which  it  is  intended  to  substitute.  The 
agency  stated  that  the  modification  of 
the  traditional  or  standardized  food's 
name  must  be  descriptive  of  all 
differences  that  are  not  apparent  to  the 
consumer.  Thus,  the  agency  concluded, 
the  procedure  for  naming  these  foods 
will  depend  on  the  nature  of  the 
substitute  food  and  the  manner  and 
extent  to  which  it  differs  from  the  food  it 
simulates. 

As  discussed  in  section  III  of  this 
document,  a  number  of  standards  of 
identity  have  been  established  that 
incorporate  the  terms  "light,"  "low." 
"non,"  or  "reduced"  in  the  names  of  the 
standards.  Thus,  the  use  of  nutrient 
content  claims  (similar  to  those 
discussed  herein)  in  connection  with 
standardized  terms  is  neither  new  nor 
unusual. 

However,  FDA  did  not  have  available 
a  uniform  set  of  defined  nutrient  content 
claims  that  could  be  referenced  in  a 
regulation  of  that  provided  for  their  use 
in  a  generic  sense  in  connection  with 
standardized  terms,  nor  did  it  have  a 
mandate  from  Congress  to  provide 
statements  regarding  the  level  of  these 


nutrients  in  foods  "in  a  manner  that 
facilitates  the  public's  understanding" 
(Ref.  1,  p.  18).  New  section  403(r)  (1)  of 
the  act  (added  by  section  3  of  the  1980 
amendments)  provides  for  the 
establishment  of  FDA-defined  nutrient 
content  claims  on  food  labels  to 
accurately  and  truthfully  inform 
consumers  about  the  nutritional  content 
of  products  complying  with  the 
definitions.  FDA  believes  that  this 
section  together  with  section  Wi  of  the 
act,  which  gives  the  agency  authority  to 
promulgate  definitions  and  standards  of 
identity  if  such  action  «dll  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers,  and  the  amendment  of 
secbon  701(e),  which  makes  it  possible 
to  adopt  new  standards  by  notice  and 
comment  rulemaking,  provide  the 
agency  with  the  authority  and  the  means 
to  adopt  the  new  generic  standard  in 
proposed  §  130.10. 

FDA  believes  that  this  proposed 
action  is  reasonable  and  appropriate, 
and  that  it  is  needed  to  provide  the 
consumer  with  accurate,  descriptive, 
and  fully  informative  labeling  that  wiU 
not  only  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers  but 
will  also  facilitate  achievement  of  the 
national  nutritional  goals.  The  agency 
invites  comments  with  respect  to  the 
appropriateness  and  need  for  the  action 
proposed  in  this  document. 

B.  Departure  From  TraditionafPolicy 

FDA  is  aware  that  the  regulatory 
approach  in  proposed  §  130.10 
represents  a  departure  from  the  agency's 
traditional  policy  with  respect  to  the 
naming  of  substitute  foods.  FDA  notes, 
however,  that  its  policies  have  always 
evolved,  even  in  the  absence  of 
significant  legislative  amendments  to 
the  act. 

For  example,  in  1953  FDA  held  that 
the  nondairy  product  "Chil-Zert"  was 
misbranded  under  section  403(c)  of  the 
act  because  it  was  a  substitute  for  ice 
cream  (which  was  not  standardized  at 
the  time)  but  was  not  labeled  as 
"imitation,"  even  though  the  package 
was  conspicuously  labeled  "Not  an  Ice 
Cream"  and  "Contains  No  Milk  or  Milk 
Fat."  By  1973,  however,  when  FDA 
instituted  the  "imitation"  policy,  the 
agency  had  decided  that  a  nutritionally 
equivalent  substitute  for  a  standardized 
food  need  not  be  labeled  "imitation" 
provided  its  label  bore  a  common  or 
usual  name,  or  an  appropriately 
descriptive  name,  that  was  not 
misleading.  Moreover,  FDA  also  decided 
that  "since  a  reduction  in  fat  content  or 
calorie  content  may  well  be  desirable, 
such  a  reduction  should  not  be  regarded 
as  nutritional  inferiority"  (38  FR  2138). 


FDA  believes  that  recent 
developments  make  further  changes  in 
FDA's  policies  appropriate.  Through  the 
1990  amendments.  Congress  has  given 
FDA  the  authority  to  ensure  that 
consumers  are  given  information  about 
the  ingredient  and  nutrient  content  of 
virtually  all  foods  and  to  establish  the 
circumstantes  under  which  claims  may 
be  made  about  the  levels  of  nutrients  in 
foods.  Thus,  the  agency  can  now  rely 
more  on  labeling  requirements,  and  less 
on  restrictive  recipes,  in  carrying  out  its 
mandate  to  ensure  that  consumers  get 
the  products  they  expect,  and  that  the 
nutritional  and  health-related  properties 
of  foods  are  properly  conveyed  to  the 
consumer. 

VII.  FDA  Proposal 

A.  Generic  Standard 

FDA  recognizes  that  valuable  and 
helpful  information  concerning  the 
nutrient  content  of  food  could  be 
conveyed  to  consumers  if  defmed 
nutrient  content  claims  could  be  used  in 
a  consistent  and  responsible  manner  in 
the  names  of  certain  substitute  foods.  A 
substitute  food  as  defmed  in  proposed 
S  101.13(d]  in  the  general  proposal  on 
nutrient  content  claims,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  is  one  that  may  be  used 
interchangeably  with  another  food  that 
resembles.  i,e..  organoleptically. 
physically,  and  functionally  similar  to. 
that  food,  and  is  not  nutritionally 
inferior  to  that  food  unless  labeled  as  an 
"imitation." 

The  agency  is  also  defming  in  that 
proposal  the  terms  "free."  "low."  "light" 
or  "lite."  "reduced."  and  "high."  In 
addition,  FDA  is  proposing  to  define  the 
terms  "very  low"  (for  sodium  only)  and 
"source"  and  to  make  provision  for  the 
use  of  comparative  statements  using  the 
terms  "less,"  "fewer,"  and  "more" 
because  the  agency  has  tentatively 
concluded  that  they  would  be  useful  in 
helping  consumers  choose  a  healthy 
diet.  FDA  is  also  defining  the  term 
"modified"  in  proposed  $  101J3(k)  to  be 
used  in  the  statement  of  identity  of  a 
food  that  bears  a  comparative  claim  in 
conformity  with  the  requirements  of  21 
CFR  part  101. 

Given  these  developments  and  the 
other  developments  discussed  in  this 
proposal,  FDA  believes  that  it  is  now 
appropriate  for  it  to  set  forth  general 
requirements  governing  the 
establishment  of  standards  of  identity 
for  certain  nutritionally  equivalent 
alternate  foods.  The  proposed  general 
requirements  in  S  130.10  specify  the 
conditions  under  which  aspects  of 
traditional  standards  and  appropriate 


nutrient  content  claims  may  be  used  to 
define  new  standardized  foods. 

The  establishment  of  individual  new 
standards  may  be  necessary  for  certain 
foods,  but  in  general,  the  promulgation 
of  a  large  number  of  individual 
regulations  would  be  time-consuming 
and  unnecessarily  wasteful  of  the 
agency's  resources.  Consequently,  FDA 
believes  that  a  generic  standard 
applicable  to  the  vast  majority  of 
alternate  foods  offers  the  most 
reasonable  and  effective  approach. 
Proposed  §  130.10  describes  the 
conditions  under  which  a  variety  of 
substitute  foods  may  use  nutrient 
content  claims  and  standardized  names. 

B.  Existing  Standards  Usinq  Nutrient 
Content  Claims  Not  Affected 

Currently  there  are  a  number  of 
standards,  such  as  lowfat  cottage  cheese 
((  133.131J  io  which  a  nutrient  content 
claim  ("lowfat")  is  already  part  of  the 
name  of  the  food.  The  names  of  such 
foods  would  remain  unchanged  by  the 
regiilation  proposed  in  this  document.  In 
recognition  of  the  fact  that  various 
nutrient  content  claims  have  already 
been  incorporated  in  the  names  of  a 
number  of  standardized  foods  (see 
listing  of  such  foods  in  section  III  of  this 
document).  Congress  exempted  these 
foods  from  compUance  with  the  nutrient 
content  claim-provisions  of  the  1990 
amendments  (section  403(r)(5)(CC)  of 
the  act).  FDA  points  out,  however,  that    \ 
these  existing  standards  are  subject  to 
amendment  to  make  them  consistent 
with  the  nutrient  content  claim 
defmitions  that  are  being  proposed  in  a 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

C.  Substitute  Foods  Defined  by  This 
Proposal 

1.  Nutrient  Content  Claims 

FDA  is  proposing  in  §  130.10  a  generic 
standard  of  identity  that  prescribes  the 
conditions  under  which  substitute  foods 
(as  defined  in  proposed  $  101A3(d))  U\at 
do  not  comply  with  a  standard  of 
identity  defined  in  21  CFR  parts  131 
through  169  because  of  a  deviation  that 
is  described  by  a  nutrient  content  claim, 
but  that  do  comply  with  the  standard  in 
most  other  respects,  may  be  named 
using  a  nutrient  content  claim  and  the 
standardized  term.  In  i  130.10(a).  FDA  is 
proposing  that  the  use  of  the  nutrient 
content  claim  to  name  the  new  food 
must  comply  with  the  requirements  of 
§  101.13  and  with  the  requirements  of 
the  regulations  in  21  CFR  part  101  that 
defme  the  particular  nutrient  content 
claim  that  is  used. 
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Proposed  §  101.13,  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  prescribes  the  general 
circumstances  in  which  claims  that 
characterize  the  level  of  a  nutrient  in  a 
food  may  be  made  on  a  food  label  or  in 
labeling.  Proposed  §  101.13(b)  limits  the 
claims  that  can  be  used,  expressly  or  by 
implication,  to  characterize  the  level  of 
a  nutrient  (nutrient  content  claim]  of  the 
type  required  to  be  declared  in  nutrition 
labeling  pursuant  to  S  101.9  to  those  that 
have  been  defined  by  FDA  regulation. 

Moreover,  the  substitute  food  must 
meet  the  deHnition  for  the  nutrient 
content  claim  that  FDA  has  adopted.  For 
example,  to  use  a  "reduced  fat"  nutrient 
content  claim  as  part  of  the  statement  of 
identity  for  a  cheddar  cheese  product,  it 
will  not  be  enough  for  the  product  to 
have  slightly  less  than  the  minimum 
milkfat  content  required  by  the  standard 
of  identity  for  cheddar  cheese 
(§  133.113).  Rather  the  product  will  have 
to  have  a  significant  fat  reduction. 
Proposed  §  101.62(b)(4)(i)  requires  that  a 
food  must  be  specifically  formulated, 
altered,  or  processed  to  reduce  its  fat 
content  by  50  percent  or  more,  with  a 
minimum  reduction  of  more  than  3 
grams  per  label  serving  size  and  per 
reference  amount  customarily 
consumed,  from  the  reference  food  that 
it  resembles  and  for  which  it  substitutes 
to  bear  such  a  claim.  Regular  cheddar 
cheese  contains  10  grams  fat  per  30 
gram  serving.  Therefore,  if  this  proposal 
is  adopted,  "reduced  fat  cheddar 
cheese"  will  have  to  contain  5  grams  or 
less  fat  per  serving  to  comply  with  these 
requirements  and  with  5  130.10. 

Proposed  §  130.10(a)  requires  that  the 
food  comply  with  the  traditional 
standard  in  all  respect  except  as 
described  by  the  nutrient  content  claim 
and  as  provided  in  paragraphs  (b)  and 
(d)  of  the  regulation.  These  exceptions 
are  discussed  below. 

A  number  of  the  standards  in  21  CFR 
parts  131  through  169  contain  several 
requirements  for  the  standardized  foods. 
FDA  realizes  that  some  alternate  foods 
using  nutrient  content  claims  may 
deviate  from  the  standard  in  more  than 
one  aspect.  For  example,  eggnog.  as 
defined  in  §  131.170,  must  contain  not 
less  than  6  percent  milkfat  and  one  or 
more  of  the  optional  egg  yolk  containing 
ingredients  specified  in  {  131.170(c), 
such  that  the  egg  yolk  solids  content  is 
not  less  than  1  percent  by  weight  of  the 
finished  food.  A  product  such  as  nonfat 
eggnog  would  deviate  from  the  standard 
in  that  it  would  contain  less  than  6 
percent  milkfat  and  less  than  the 
required  amount  of  egg  yolk  solids 
content.  FDA  is  requesting  comment 
concerning  how  far  a  product  may 


deviate  from  a  standard  and  still  qualify 
for  use  of  the  standardized  name. 

2.  Serving  Size 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  reproposal 
of  its  serving  size  regulations  (first 
proposed  July  19, 1990  (55  FR  29517))  as 
part  of  its  food  labeling  initiative  to 
implement  the  provisions  of  the  1990 
amendments.  To  prevent  consumer 
deception  as  a  result  of  a  manufacturer 
reducing  the  serving  size  and  thereby 
the  calorie,  fat,  or  sodium  content  per 
serving,  FDA  is  proposing  in  §  101.12, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register,  that  the 
serving  size  of  a  substitute  product,  such 
as  a  "low  calorie"  version  of  the  food, 
must  be  based  on  the  same  reference 
amount  customarily  consumed  as  that  of 
the  regular  counterpart  food.  Thus,  any 
change  in  the  characteristics  of  the  food 
will  be  the  result  of  changes  in  the  food 
and  not  of  changes  in  the  serving  size. 

3.  Presentation  of  Information 

To  avoid  consumer  confusion,  FDA 
believes  that  the  principal  display  panel 
of  the  label  should  clearly  describe  the 
difference  between  the  traditional 
standardized  product  and  the  modified 
substitute  product  bearing  the 
standardized  term,  and  that  the  product 
should  be  labeled  in  accordance  with 
proposed  nutrient  content  claim 
regulations  in  proposed  §  101.13  and 
other  regulations  in  part  101  (proposed 
elsewhere  in  this  issue  of  the  Federal 
Register). 

For  example,  for  a  reduced  fat  product 
to  comply  with  §§  101.13  and  101.62.  a 
truthful  comparative  statement  must 
appear  in  immediate  proximity  to  the 
most  prominent  use  of  the  fat  claim, 
stating  the  percentage  difference  in  fat 
between  the  modified  product  and  the 
traditional  standardized  product. 
Proposed  §  101.62  also  requires  the 
declaration  of  quantitative  information 
comparing  the  actual  amount  of  fat  in  a 
serving  of  a  reduced  fat  product  as 
compared  to  the  amount  in  the 
traditional  standardized  product.  Thus, 
the  principal  display  panel  of  the  label 
of  a  product  such  as  "reduced  fat  sour 
cream"  that  contains  50  percent  less  fat 
than  regular  sour  cream  will  have  to 
include  the  statement  "contains  50 
percent  less  fat  than  regular  sour  cream, 
fat  content  has  been  reduced  from  6 
grams  to  3  grams  per  serving"  in 
immediate  proximity  to  the  most 
prominent  (as  defined  in 
§  101.62(b)(2)(ii))  statement  of  identity. 

D.  Nutritional  Inferiority 

FDA  is  proposing  to  specifically 
require  in  §  130.10(b)  that  a  substitute 


food  named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  not  be 
nutritionally  inferior,  as  defined  in 
S  101.3(e)(4),  to  the  traditional 
standardized  food.  For  example,  a 
cheddar  cheese  product  containing  33 
percent  less  milkfat  than  regular 
cheddar  cheese  that  is  nutritionally 
inferior  to  cheddar  cheese  under 
§  101.3(e)  would  be  subject  to  the 
requirements  of  section  403(c)  of  the  act 
and  thus  properly  labeled  as  "imitation 
cheddar  cheese." 

In  §  101.3(e)(4)(i),  FDA  defines 
nutritional  inferiority  as  any  reduction 
in  the  content  of  an  essential  nutrient 
that  is  present  in  the  food  in  a 
measurable  amount.  FDA  has  defined 
measurable  amount  of  an  essential 
nutrient  in  a  food  in  §  101.3(e](4)(ii)  as  2 
percent  or  more  of  the  U.S.  RDA  of 
protein  or  any  vitamin  or  mineral  listed 
under  current  §  101.9(c)(7)(iv)  per 
average  or  usual  serving,  or  where  the 
food  is  customarily  not  consumed 
directly,  per  average  or  usual  portion,  as 
established  in  §  101.9.  FDA  is  proposing 
in  the  document  on  Mandatory  Nutrition 
Labeling,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  to 
establish  Reference  Daily  Intakes 
(RDI's)  for  use  in  declaring  nutrient 
content  in  nutrition  labeling  and  to 
replace  the  current  U.S.  RDA's  with  the 
RDI's.  If  FDA  adopts  that  proposal, 
nutritional  equivalence  will  be  based  on 
the  established  RDI. 

Dairy  products  typically  contain  a 
significant  quantity  of  fat-soluble 
vitamins,  such  as  vitamin  A,  in  the 
milkfat  portion.  For  example,  one 
serving  (30  grams)  of  cheddar  cheese 
provides  8  percent  of  the  U.S.  RDA  for 
vitamin  A.  A  33-percent  reduction  in  the 
amount  of  milkfat  in  "modified  cheddar 
cheese"  also  reduces  the  amount  of 
vitamin  A  and  other  fat-soluble  vitamins 
per  serving.  Therefore,  FDA  believes 
that  vitamin  A  and  other  essential 
nutrients  must  be  added  to  restore 
nutrients  to  products  to  ensure  that  the 
substitute  food  is  not  nutritionally 
inferior  to  the  standardized  food.  FDA  is 
proposing  to  provide  for  that  addition  in 
§  130.10(b).  Under  this  proposal,  the 
addition  of  nutrients  will  be  reflected  in 
the  ingredient  statement. 

E.  Performance  Characteristics  of  Food 

FDA  believes  that  consumers  expect 
that  a  product  bearing  a  standardized 
name  will  not  only  resemble  the 
traditional  standardized  food  but  will 
perform  like  the  traditional  standardized 
food.  Consumers  may  assume  that  the 
substitute  product  can  be  used 
interchangeably  with  the  traditional 
standardized  food  in  all  applications. 
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food  named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  not  be 
nutritionally  inferior,  as  defmed  in 
§  101.3(e)(4).  to  the  traditional 
standardized  food.  For  example,  a 
cheddar  cheese  product  containing  33 
percent  less  milkfat  than  regular 
cheddar  cheese  that  is  nutritionally 
inferior  to  cheddar  cheese  under 
§  101.3(e)  would  be  subject  to  the 
requirements  of  section  403(c)  of  the  act 
and  thus  properly  labeled  as  "imitation 
cheddar  cheese." 

In  §  101.3(e)(4)(i),  FDA  defines 
nutritional  inferiority  as  any  reduction 
in  the  content  of  an  essential  nutrient 
that  is  present  in  the  food  in  a 
measurable  amount.  FDA  has  defined 
measurable  amount  of  an  essential 
nutrient  in  a  food  in  S  101.3(e)(4)(ii)  as  2 
percent  or  more  of  the  U.S.  RDA  of 
protein  or  any  vitamin  or  mineral  listed 
under  current  S  101.9(c)(7)(iv)  per 
average  or  usual  serving,  or  where  the    . 
food  is  customarily  not  consumed 
directly,  per  average  or  usual  portion,  as 
established  in  §  101.9.  FDA  is  proposing 
in  the  document  on  Mandatory  Nutrition 
Labeling,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  to 
establish  Reference  Daily  Intakes 
(RDI's)  for  use  in  declaring  nutrient 
content  in  nutrition  labeling  and  to 
replace  the  current  U.S.  RDA's  with  the 
RDI's.  If  FDA  adopts  that  proposal, 
nutritional  equivalence  will  be  based  on 
the  established  RDI. 

Dairy  products  typically  contain  a 
significant  quantity  of  fat-soluble 
vitamins,  such  as  vitamin  A,  in  the 
milkfat  portion.  For  example,  one 
serving  (30  grams)  of  cheddar  cheese 
provides  8  percent  of  the  U.S.  RDA  for 
vitamin  A.  A  33-percent  reduction  in  the 
amount  of  milkfat  in  "modified  cheddar 
cheese"  also  reduces  the  amount  of 
vitamin  A  and  other  fat-soluble  vitamins 
per  serving.  Therefore.  FDA  believes 
that  vitamin  A  and  other  essential 
nutrients  must  be  added  to  restore 
nutrients  to  products  to  ensure  that  the 
substitute  food  is  not  nutritionally 
inferior  to  the  standardized  food.  FDA  is 
proposing  to  provide  for  that  addition  in 
§  130.10(b).  Under  this  proposal,  the 
addition  of  nutrients  will  be  refiected  in 
the  ingredient  statement. 

E.  Performance  Characteristics  of  Food 

FDA  believes  that  consumers  expect 
that  a  product  bearing  a  standardized 
name  will  not  only  resemble  the 
traditional  standardized  food  but  will 
perform  like  the  traditional  standardized 
food.  Consumers  may  assume  that  the 
substitute  product  can  be  used 
interchangeably  with  the  traditional 
standardized  food  in  all  applications. 


Therefore,  in  order  not  to  mi&lead 
consumers,  FDA  is  proposing  in 
S  130.10(c)  to  require  that  a  product 
bearing  the  standardized  name  have 
similar  performance  characteristics  to 
the  standardized  food.  FDA  is  proposing 
that  the  performance  characteristics  on 
which  the  substitnte  food  is  judged 
include  physical  properties  (e.g.,  texture, 
melting  point,  freezing  point),  flavor 
characteristics  (e.g.,  aroma  and  taste), 
functional  properties  (e.g.,  body, 
spreadability),  and  shelf  life. 

FDA  recognizes,  however,  that  it  may 
not  be  possible  or  practical  to  produce 
substitute  products  that  perform 
similarly  to  the  traditional  standardized 
food  in  all  respects.  As  discussed  in 
section  FV  of  this  proposal,  many 
existing  standards  require  certain  levels 
of  fat  because  fat  was  considered  to  be 
a  valuable  component  of  food  when 
these  standards  were  estabhshed. 
Reduced  fat  substitute  foods,  under 
proposed  §  101  .S2  (b)(4),  must  have  at 
least  50  percent  of  the  fat  removed.  The 
fat  is  replaced  by  one  or  more  other 
ingredients.  Many  manufacturers  "agree 
that  successful  fat  reduction  typically 
extends  beyond  the  abilities  of  one 
single  ingredient.  It  requires  a  firm 
understanding  of  what  fat  does  in  a 
product,  and  how  those  functions  can  be 
replicated  with  nonfat  ingredients.  This 
understanding  covers  three  primary 
arenas:  Mouthfeel/textural 
characteristics,  flavor  characteristics 
and  functionality/  processing  concerns" 
{Ref.  17,  p.  28). 

Fats  exhibit  unique  physical 
properties  in  a  food.  The  fatty  acid 
composition,  crystal  formation,  melting 
and  solidifying  properties,  and 
association  with  aqueous  components  of 
the  food  are  important  regarding  the 
various  textural  properties  fat  imparts. 
For  example,  milkfat  is  important  in  ice 
cream  because  it  inhibits  the  formation 
of  large  ice  crystals  and  provides  a 
smooth  texture  to  the  food. 

Fats  are  important  carriers  for  flavor 
because  most  food  flavors,  both  natural 
and  artificial,  whether  inherent  in  a  food 
or  added  to  a  food,  are  fat  soluble.  Fats 
are  also  major  contributors  to  flavor 
compound  precursors  and  to  functional 
characteristics.  For  example,  a  cheddar 
cheese  substitute  "made  from  milk  with 
increased  polyunsaturated  fatty  acid 
content  does  not  develop  normal  flavor 
or  body  characteristics"  (Ref.  18,  337). 

FDA  believes  that  shelf  life  is  another 
important  performance  characteristic 
because  the  moisture  conteot  of  a  food 
may  increase  significantly  with  the 
reduction  of  a  component  such  as  fat 
The  increase  in  moisture  becomes  a 
factor  in  the  microbial  stability  of 
products,  in  a  food  such  as  "redoced  fat 


ice  cream."  the  increase  in  moisture  also 
can  lead  to  the  formation  of  large  ice 
crystals  because  the  higher  level  of  free 
moisture  makes  the  product  less  freeze- 
thaw  stable  (Ref.  17,  p.  40). 

Therefore,  to  assure  that  consumers 
are  not  misled  as  to  the  characteristics 
of  the  modified  product,  FDA  is  also 
proposing  in  i  13Q.10(c)  to  require  that  if 
a  product  bearing  a  standardized  term 
does  not  perform  in  the  same  way  as  the 
traditional  standardized  food,  the  label 
rhust  include  a  statement  informing  the 
ccmsumer  of  any  significant  differences. 
For  example,  a  reduced  fat  margarine 
may  not  perform  the  same  as  marganne 
for  use  in  frying,  and  if  this  proposal  is 
adopted,  a  statement  such  as  "not 
recommended  for  frying  purposes"  must 
appear  on  the  label.  Under  403(f)  of  the 
act.  FDA  believes  that  the  statement 
must  appear  on  the  label  with  such 
conspicuousness  and  in  such  terms  as  to 
render  it  likely  to  be  read  and 
understood  by  the  consumer  under 
customary  conditions  of  purchase  and 
use.  FDA  beheves  that  the  statement 
must  appear  in  the  same  area  of  the 
label  as  the  statement  of  identity  for  the 
modified  product  so  that  the  consumer 
will  know  where  to  find  such 
information.  Therefore,  FDA  is 
proposing  in  %  130.10(c)  to  require  that 
this  statement  appear  on  the  principal 
display  panel  within  the  bottom  30 
percent  of  the  area  of  the  label  panel 
with  appropriate  prominence  which 
shall  be  no  less  than  one-half  the  size  of 
the  most  prominent  nutrient  claim  on  the 
panel  but  no  smaller  than  one-sixteenth 
of  an  inch. 

The  agency  tentatively  concludes  that 
this  information  is  a  material  fact  under 
section  201(n)  of  the  act  because  it  bears 
on  the  consequence  of  the  use  of  the 
article.  Accordingly,  this  information 
must  be  commumcated  to  the  consumer 
on  the  product  label  or  the  labeling 
would  be  mialeading.  and  the  product 
would  be  misbranded  under  section 
403(a)  of  the  act  FDA  is  requesting 
comments  concerning  what  differences 
in  performance  characteristics  a 
modified  standardized  product  may 
possess  and  still  resemble  the 
standardized  food  closely  enough  to  be 
included  in  that  product  category. 

F.  Other  Ingredients 

1.  Ingredients  Provided  For  by  Proposed 
Regulation 

FDA  believes  that  the  ingredients 
used  in  the  modified  version  of  the 
standardized  food  should  be  those 
ingredients  provided  for  by  the 
traditional  standard  with  only  those 
deviations  necessary  to  attam  an 
acceptable  finished  product  that  meets 


the  requirements  of  the  nutrient  content 
claim  that  is  used.  Therefore.  FDA  is 
proposing  in  1 130.10(d)(1)  thai 
ingredients  used  in  the  pnxluct  be  those 
ingredients  provided  for  by  the 
traditional  standard  except  that,  in 
addition,  "safe  and  suitable" 
ingredients,  as  defined  in  21  CFR 
130.3(d).  may  be  used  to  improve 
texture,  add  flavor,  prevent  syneresis,  or 
extend  shelf  life  so  that  the  product  is 
not  inferior  in  performance 
characteristics  to  the  traditional 
standardized  food. 

If  flavors  are  added  to  a  modified 
standardized  product,  the  label  must 
comply  with  \  101.22.  According  to 
§  101.22(i).  if  the  label,  labeling,  or 
advertising  of  a  food  makes  any  direct 
or  indirect  representations  with  respect 
to  the  primary  recognizable  flavor,  by 
word,  vignette  (e.g.,  depiction  of  a  fruit), 
or  other  means,  or  if  for  any  other 
reason  the  manufacturer  or  distributor 
of  a  food  wishes  to  designate  the  type  of 
flavor  in  the  food  other  than  through  the 
statement  of  ingredients,  such  flavor 
shall  be  considered  the  characterizing 
flavor.  If  the  food  contains  any  artificial 
flavor  that  simulates,  resembles,  or 
reinforces  the  characterizing  flavor, 
under  S  lQ1.22(i).  the  name  of  the  food 
on  the  principal  display  panel  or  panels 
of  the  label  must  be  accompanied  by  the 
common  or  usual  name  of  the 
characterizing  flavor,  in  letters  not  less 
than  one-half  the  height  of  the  letters 
used  in  the  name  of  the  food  In 
addition,  the  name  of  the  characterizing 
flavor  shall  be  accompanied  by  the 
word  or  words  "artificial"  or  "artificially 
flavored."  in  letters  not  less  than  one- 
half  the  height  of  the  letters  in  the  name 
of  the  characterizing  flavor.  For 
example,  the  name  of  an  artificially 
butter-flavored  light  margarine  would  be 
"light  margarine,  artificially  flavored"  if 
the  labeling  implies  that  the  product  has 
a  buttery  taste.  Also,  natural  and 
artificial  flavors  must  be  declared  in 
accordance  with  applicable  sections  of 
21  CFR  jiart  101  in  the  ingredient 
statement  in  accordance  with  proposed 
S  13ai0(f). 

2.  Use  of  Similar  Ingredients 

The  provision  for  the  use  of  safe  and 
suitable  ingredients  proposed  in 
S  130.10(d)(1)  is  not  mtended  to  allow 
for  the  replacement  or  exchange  of  any 
required  ingredient  or  component  of  a 
required  ingredient  in  the  standardized 
food  with  functionally  similar 
ingredients  from  other  sources  not 
provided  for  by  the  standard  For 
example,  the  standard  for  sour  cream 
(S  131.180)  sUtes  that  sour  cream 
contains  not  less  than  IS  percent 
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milkfat.  FDA  believes  that  replacing  the 
ir.ilkfat  in  sour  cream  with  vegetable  oil 
to  make  a  product  labeled  as 
"cholesterol  free  sour  cream"  would  be 
misleading  because  consumers  expect 
sour  cream  to  be  a  dairy  product. 
Therefore,  FDA  is  proposing  in 
S  130.10(d)(2)  that  a  required  ingredient 
or  component  of  an  ingredient  that  is 
specifically  required  by  the  traditional 
standard  shall  not  be  replaced  or 
exchanged  with  a  similar  ingredient 
from  another  source  unless  the 
traditional  standard  provides  for  the  use 
of  such  ingredient.  Thus,  a  manufacturer 
who  used  vegetable  oil  to  replace  or 
substitute  for  the  milkfat  in  a  modified 
sour  cream  product  would  not  be  able  to 
take  advantage  of  S  130.10. 

FDA  realizes  that  many  modified 
versions  of  standardized  foods  may 
contain  a  greater  percentage  of  moisture 
than  permitted  under  the  traditional 
standard  because  of  the  water 
contributed  by  ingredients  with  a  high 
water  content,  such  as  skim  milk.  For 
example,  colby  cheese  as  defined  in 
§  133.118  may  contain  not  more  than  40 
percent  moisture.  Modified  colby  cheese 
containing  one-third  less  fat  than  regular 
colby  cheese  may  exceed  this  moisture 
limit  because  less  whey  is  drained  from 
the  product  during  processing.  FDA  is 
requesting  comment  from  interested 
persons  concerning  the  appropriateness 
of  the  addition  of  high  moisture 
ingredients  and  water  to  foods  as 
ingredients  to  replace  fat  and  calories  in 
substitute  products.  FDA  is  aware  of  the 
recent  development  of  fat  analogs  and  is 
also  requesting  comments  from 
interested  persons  concerning  the 
appropriateness  of  the  use  of  approved 
fat  analogs  to  replace  the  fat  in 
substitutes  for  standardized  foods. 

3.  Ingredients  Prohibited  by  the 
Standard 

The  majority  of  standards  of  identity 
prescribe  the  ingredients  that  may  be 
included  in  a  standardized  food. 
However,  there  are  some  standards  of 
identity  defined  in  21  CFR  Parts  131 
through  169  that  specifically  prohibit  the 
addition  of  certain  ingredients.  For 
example,  the  standard  for  milk 
chocolate,  §  163.130,  states  that  milk 
chocolate  may  be  spiced,  flavored,  or 
otherwise  seasoned  with  one  or  more  of 
the  optional  ingredients  specified  in  the 
standard,  other  than  any  such  ingredient 
or  combination  of  ingredients  that 
imparts  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter 
(§  163.130(a)).  FDA  believes  that 
ingredients  specifically  prohibited  by 
the  standard  should  not  be  used  in  a 
substitute  food.  Therefore,  FDA  is 
proposing  in  §  130.10(d)(3)  that  an 


ingredient  or  component  of  an  ingredient 
that  is  prohibited  by  the  standard  as 
defined  in,21  CFR  Parts  131  through  169 
shall  not  be  added  to  a  substitute  food. 

G.  Nomenclature 

1.  How  Foods  Are  to  be  Named 

FDA  is  proposing  in  §  130.10(e)  to 
provide  that  the  name  of  a  substitute 
food  that  complies  with  §  130.10  is  the 
respective  standardized  term  plus  an 
appropriate  defined  nutrient  content 
claim  (e.g.,  reduced  fat  sour  cream).  If  a 
food  meets  the  requirements  of  §  130.10, 
it  is  itself  a  standardized  food. 
Therefore,  even  though  it  does  not  meet 
the  requirements  of  the  standard 
underlying  the  term  included  in  its 
name,  its  name  need  not  include  the 
term  "substitute"  or  "alternate."  It  does 
not  purport  to  be  the  traditional 
standardized  food  named  by  that  term. 
It  purports  to  be  a  food  that  satisfies  the 
requirement  of  the  standard  in  §  130.10. 
Thus,  it  is  appropriately  named  by  use 
of  only  the  nutrient  content  claim  and 
the  standardized  term. 

2.  Name  That  Is  To  Be  Used 

FDA  believes  that  foods  that  comply 
with  any  standard  in  21  CFR  parts  131 
through  169  must  use  that  standardized 
name.  For  example,  cream  cheese  is 
defined  in  21  CFR  133.134  as  a  product 
containing  at  least  33  percent  milkfat  by 
weight  of  the  cream  cheese,  and  the 
maximum  moisture  content  is  60  percent 
by  weight.  Neufchatel  cheese  (§  133.162) 
is  a  product  similar  to  cream  cheese 
except  that  the  milkfat  content  is  not 
less  than  20  percent  but  less  than  33 
percent  by  weight  of  the  finished  food, 
and  the  maximum  moisture  content  is  65 
percent  by  weight.  A  modified  cream 
cheese  containing  25  percent  less  fat 
than  cream  cheese  complies  with  the 
standard  for  neufchatel  cheese.  The 
standardized  name  "neufchatel  cheese" 
must  appear  on  the  principal  display 
panel,  but  the  comparative  statement 
"contains  25  percent  less  fat  than  cream 
cheese"  may  also  appear  on  the  label. 
FDA  believes  that  the  use  of 
comparative  labeling  in  accordance  with 
regulations  in  part  101  provides  the 
consumer  with  useful  information  in  the 
selection  of  a  variety  of  foods. 

H.  Ingredient  Labeling 

FDA  is  proposing  in  §  130.10(f)(1)  that 
each  of  the  ingredients  used  in  the  food 
shall  be  declared  on  the  label  as 
required  by  applicable  regulations  in  21 
CFR  parts  101  and  130.  Under  §  101.4,  all 
ingredients  must  be  listed  by  common  or 
usual  name  in  descending  order  of 
predominance  by  weight  on  either  the 


principal  display  panel  or  the 
information  panel. 

To  assist  the  consumer  in 
differentiating  between  the  traditional 
standardized  food  and  the  modified 
version  of  the  standardized  food,  FDA  is 
proposing  in  §  130.10(f)(2)  that  all 
ingredients  added  under  the  "safe  and 
suitable"  provision,  if  not  provided  for 
by  the  traditional  standard,  as  well  as 
permitted  ingredients  added  at  levels  in 
excess  of  those  allowed  by  the 
traditional  standard,  must  be 
appropriately  identified  as  such  with  an 
asterisk  in  the  ingredient  statement.  The 
statement  "'Ingredients  not  in  regular 

"  (fill  in  name  of  the 

traditional  standardized  food),  or 
"'Ingredients  in  excess  of  amount 

permitted  in  regular "  (fill 

in  name  of  the  traditional  standardized 
food),  or  both  as  appropriate,  shall 
immediately  follow  the  ingredient 
statement  in  the  same  type  size. 

FDA  believes  that  the  consumer  may 
be  misled  to  believe  that  ingredients 
added  to  restore  nutrients  are  present  in 
greater  amounts  than  needed  to  obtain 
nutritional  equivalency  if  these  nutrients 
are  identified  with  an  asterisk  in  the 
ingredient  statement.  Therefore,  the 
agency  is  proposing  that  nutrients  added 
to  restore  nutrients  shall  not  be 
identified  by  an  asterisk  in  the 
ingredient  statement. 

FDA  is  requesting  comments  on  the 
proposed  approach  to  ingredient 
labeling  and  on  other  methods  of 
identifying  ingredients  not  provided  for 
by  the  traditional  standard  of  identity. 

VIII.  Noncharacterizing  Changes  in 
Standardized  Foods 

A.  Foods  Meeting  the  Requirements  of 
the  Standards 

When  an  ingredient  or  component  of 
an  ingredient  not  specifically  required 
by  the  standard  is  removed  or  reduced 
(e.g.,  reduced-cholesterol  liquid  eggs)  or 
is  added  (e.g.,  bread  with  added  oat 
bran)  to  a  product,  the  food  does  not 
deviate  from  the  established  standard  of 
identity.  In  the  former  example,  the 
liquid  eggs  are  standardized  in  §  160.115. 
The  standard  does  not  specifically  state 
how  much  cholesterol  must  be  present 
in  the  eggs,  nor  does  cholesterol 
contribute  any  important  characteristics 
to  the  eggs.  Therefore,  cholesterol  is  not 
a  required  component  of  the  eggs. 

In  the  latter  example,  oat  bran  may  be 
added  to  bread  as  one  of  the  optional 
ingredients  included  in  the  standard  of 
identity  for  bread  (§  136.110).  FDA 
traditionally  has  considered  optional 
ingredients  as  nonmandatory 
ingredients  of  standardized  foods. 
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principal  display  panel  or  the 
information  panel. 

To  assist  the  consumer  in 
differentiating  between  the  traditional 
standardized  food  and  the  modified 
version  of  the  standardized  food,  FDA  is 
proposing  in  §  130.10(f)(2)  that  all 
ingredients  added  under  the  "safe  and 
suitable"  provision,  if  not  provided  for 
by  the  traditional  standard,  as  well  as 
permitted  ingredients  added  at  levels  in 
excess  of  those  allowed  by  the 
traditional  standard,  must  be 
appropriately  identified  as  such  with  an 
asterisk  in  the  ingredient  statement.  The 
statement  "'Ingredients  not  in  regular 

"  (fill  in  name  of  the 

traditional  standardized  food),  or 
"'Ingredients  in  excess  of  amount 

permitted  in  regular "  (fill 

in  name  of  the  traditional  standardized 
food),  or  both  as  appropriate,  shall 
immediately  follow  the  ingredient 
statement  in  the  same  type  size. 

FDA  believes  that  the  consumer  may 
be  misled  to  believe  that  ingredients 
added  to  restore  nutrients  are  present  in 
greater  amounts  than  needed  to  obtain 
nutritional  equivalency  if  these  nutrients 
are  identified  with  an  asterisk  in  the 
ingredient  statement.  Therefore,  the 
agency  is  proposing  that  nutrients  added 
to  restore  nutrients  shall  not  be 
identified  by  an  asterisk  in  the 
ingredient  statement. 

FDA  is  requesting  comments  on  the 
proposed  approach  to  ingredient 
labeling  and  on  other  methods  of 
identifying  ingredients  not  provided  for 
by  the  traditional  standard  of  identity. 

VIII.  Noncharacterizing  Changes  in 
Standardized  Foods 

A.  Foods  Meeting  the  Requirements  of 
the  Standards 

When  an  ingredient  or  component  of 
an  ingredient  not  specifically  required 
by  the  standard  is  removed  or  reduced 
(e.g.,  reduced-cholesterol  liquid  eggs)  or 
is  added  (e.g.,  bread  with  added  oat 
bran)  to  a  product,  the  food  does  not 
deviate  from  the  established  standard  of 
identity.  In  the  former  example,  the 
liquid  eggs  are  standardized  in  §  160.115. 
The  standard  does  not  specifically  state 
how  much  cholesterol  must  be  present 
in  the  eggs,  nor  does  cholesterol 
contribute  any  important  characteristics 
to  the  eggs.  Therefore,  cholesterol  is  not 
a  required  component  of  the  eggs. 

In  the  latter  example,  oat  bran  may  be 
added  to  bread  as  one  of  the  optional 
ingredients  included  in  the  standard  of 
identity  for  bread  (§  136.110).  FDA 
traditionally  has  considered  optional 
ingredients  as  nonmandatory 
ingredients  of  standardized  foods. 


unless  the  standard  of  identity  specifies 
that  one  or  more  of  a  group  of  optional 
ingredients  must  be  present  in  a  food. 

FDA  specifically  considered  the  issue 
of  the  use  of  nutrient  content  claims  in 
conjunction  with  the  names  of 
standardized  foods  in  its  tentative  final 
rule  relating  to  cholesterol  nutrient 
content  claims  (55  FR  29456  through 
29466,  July  19, 1990).  In  the  tentative 
final  rule,  FDA  stated  that  defined 
cholesterol  nutrient  content  claims  could 
be  used  in  association  with  the  names  of 
standardized  and  nonstandardized 
foods  (except  for  those  foods  that  are 
inherently  free  of,  or  low  in  cholesterol). 
However,  the  agency  noted  that  for  most 
standardized  foods,  a  change  in 
cholesterol  content  does  not  in  and  of 
itself  change  the  character  and  nature  of 
the  food  such  that  the  food  is  no  longer 
the  standardized  food.  Thus,  the  agency 
said,  for  most  of  these  foods,  the  use  of 
nutrient  content  claims  in  conjunction 
with  their  standardized  names  will  not 
create  common  or  usual  names  that  will 
take  the  food  out  of  the  standard  for  the 
purposes  of  §  101.3(e).  FDA  said  that  for 
these  foods,  the  nutrient  content  claim 
merely  points  out  the  special  property 
(i.e.,  the  cholesterol  content)  of  the  food. 

FDA  further  stated  in  the  cholesterol 
tentative  final  rule  that  the  use  of  the 
same  lettering  for  the  nutrient  content 
claim  and  for  the  standardized  name 
may  be  misleading  because  it  would 
imply  that  the  food  is  not  the 
standardized  food,  but  a  different  food 
that  does  not  meet  the  requirements  of 
the  standard.  The  agency  said  that 
therefore,  when  cholesterol  content 
claims  are  used  in  conjunction  with  a 
standardized  name,  they  should  be 
distinguished  from  that  name  by  type, 
color,  style  of  lettering,  or  type  size  in 
order  to  clearly  differentiate  the  identity 
of  the  food  from  the  cholesterol  claim. 
FDA  received  no  comments  either  for  or 
against  this  policy  in  response  to  the 
tentative  final  rule. 

FDA  recognizes  that  valuable  and 
helpful  information  concerning  the 
nutrient  content  of  food  could  be 
conveyed  to  consumers  if  defined 
nutrient  content  claims  could  be  used  in 
a  consistent  and  responsible  manner  in 
the  names  of  standardized  foods.  The 
agency  also  recognizes  that,  for  the  first 
time,  defined  nutrient  content  claims 
will  be  available  as  required  by  the  1990 
amendments. 

Because  the  substitute  foods 
discussed  in  this  proposal  may  be 
labeled  using  nutrient  content  claims 
and  standardized  terms  in  the  statement 
of  identity  under  proposed  §  130.10,  the 
foregoing  factors  have  led  FDA  to 
decide  to  change  the  position  that  it  set 
out  in  the  tentative  final  rule  for 


cholesterol  and  to  tentatively  conclude 
that  foods  that  qualify  for  the  use  of  a 
defined  nutrient  content  claim  but  that 
still  comply  with  a  traditional  standard 
of  identity  should  also  be  labeled  using 
nutrient  content  claims  and 
standardized  terms  in  the  statement  of 
identity.  FDA  has  been  led  to  this  view 
by  two  additional  factors.  First,  FDA 
believes  that  using  inconsistent  methods 
of  labeling  foods  would  be  confusing  to 
the  consumer.  Second,  FDA  believes 
that  this  approach  provides  an 
additional  way  to  highlight  those  foods 
in  which  the  cholesterol  level  is 
substantially  less  than  in  a  food  that 
substitutes  for  the  food  (see  section  403 
(r)(2)(A)(ii)(l)  and  (r)(2)(A)(iii)(I)  of  the 
act  and  the  discussion  of  those  sections 
in  the  companion  documents  on 
descriptors).  Therefore,  FDA  tentatively 
concludes  that  the  use  of  the  same 
lettering  for  defined  nutrient  content 
claims  and  for  the  standardized  name 
would  not  be  misleading  to  consumers. 

Thus,  under  these  circumstances,  FDA 
believes  that  the  use  of  defined  nutrient 
content  claims  and  standardized  terms 
in  the  statement  of  identity  of  a  food  is 
appropriate  even  though  the  food  still 
complies  with  the  standard  of  identity. 
The  ingredient  statement  would  reflect 
any  modification  of  any  ingredient  used 
in  the  food.  All  claims  used  must  comply 
with  the  applicable  regulations  in  21 
CFR  part  101  (proposed  in  separate 
documents  published  elsewhere  in  this 
issue  of  the  Federal  Register). 

B.  Substitute  Foods  Not  Meeting  the 
Requirements  of  the  Standards  Because 
of  the  Restoration  of  Nutrients 

FDA  is  advising  that  substitute  foods 
that  do  not  comply  with  a  traditional 
standard  because  nutrients  may  have 
been  removed  coincidental  with  the 
removal  of  a  component  not  required  by 
the  standard,  and  those  nutrients  are 
added  back  to  the  food  to  restore 
nutrients  to  the  levels  present  in  the 
traditional  food,  may  use  a  nutrient 
content  claim  and  the  standardized  term 
in  association  with  the  statement  of 
identity  of  the  product  if  the  claim 
complies  with  the  requirements  of 
proposed  §  101.13  and  with  the 
requirements  of  the  regulations  defining 
the  nutrient  content  claim  in  21  CFR  part 
101.  FDA  believes  that  naming  foods  in 
this  manner  will  provide  for  the  use  of 
accurate,  easily  understood  statements 
of  identity  that  inform  consumers  about 
the  nutrient  content  of  the  substitute 
product.  FDA  believes  that  this  policy 
makes  sense  in  light  of  current  national 
nutritional  goals. 

FDA  believes  that  the  restoration  of 
these  nutrients  to  the  food  should  not  be 
highlighted  on  the  principal  display 


panel  or  in  the  statement  of  identity  of 
the  product.  In  FDA's  fortification  policy 
(§  104.20).  the  agency  stated  that  it  is 
inappropriate  to  make  any  claim  or 
statement  on  a  label  or  in  labeling,  other 
than  in  a  listing  of  the  nutrient 
ingredients  as  part  of  the  ingredient 
statement,  that  any  vitamin,  mineral,  or 
protein  has  been  added  to  a  food  that 
replaces  a  traditional  food  to  avoid 
nutritional  inferiority  in  accordance 
with  §  101.3(e)(2). 

For  example,  a  product  such  as  liquid 
eggs  that  has  been  processed  to  reduce 
the  cholesterol  content  may  be 
nutritionally  inferior  to  traditional  liquid 
eggs  because  some  processes  to  remove 
cholesterol  from  a  product  may 
inadvertently  remove  significant 
quantities  of  nutrients  such  as  vitamin 
A.  The  standard  for  liquid  eggs 
(§  160.115)  does  not  provide  for  the 
addition  of  nutrients  to  the  food  to 
restore  these  nutrients.  Without  the 
addition  of  nutrients  to  the  food,  this 
product  would  be  an  imitation  food  and 
thus  subject  to  the  requirements  of 
section  403(c)  of  the  act  in  accordance 
with  21  CFR  101.3(e).  FDA  believes  that 
a  policy  that  would  require  such  a  result 
would  make  little  sense  in  light  of 
current  dietary  guidance.  Therefore, 
FDA  tentatively  concludes  that  if 
nutrients  that  were  inadvertently 
removed  from  the  liquid  eggs  during  the 
process  to  remove  cholesterol  have  been 
added  back  to  the  food,  the  product  may 
be  called  "reduced  cholesterol  liquid 
eggs"  if  it  complies  with  nutrient  content 
claim  regulations  in  part  101.  All 
nutrients  added  to  the  product  would 
have  to  be  listed  in  the  ingredient 
statement. 

IX.  Request  for  Comment 

The  agency  is  requesting  comments  on 
the  proposed  regulation  in  general,  and 
in  particular  with  respect  to  the 
provision  concerning  the  requirement 
that  the  performance  characteristics  of 
the  new  product  must  remain  similar  to 
those  of  the  standardized  food.  FDA 
encourages  the  submission  of  technical 
data  and  other  information  pertaining  to 
the  identification  and  measurement  of 
key  performance  characteristics  for 
different  types  of  substitute  foods,  as 
well  as  comments  about  performance 
properties  that  are  of  greatest 
importance  to  consumers. 

X.  Environmental  Impact 

FDA  has  determined  under  21  CFR 
25.24(a)  (11)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
is  required. 

XI.  EcoDomic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
pertaining  to  part  101  requirements  as 
required  by  Executive  Ordo?  12291, 
12612,  and  the  Regulatory  Flexibility 
Act.  Executive  Order  12291  compels 
agencies  to  use  cost-benefit  analysis  as 
a  component  of  decisionmaking,  and 
Executive  Order  12612  requires  federal 
agencies  to  ensure  that  federal 
solutions,  rather  than  state  or  local 
solutions,  are  necessary.  Finally,  the 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible. 

Because  no  marginal  costs  are 
expected  to  be  incurred  to  comply  with 
this  proposed  regulation,  the  agency 
finds  that  this  proposed  rule  is  not  a 
major  rule  as  deHned  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  FDA  has  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
"t>f  small  businesses.  Finally,  because 
this  regulation  is  intended  to  regulate 
food  for  interstate  trade  and  individual 
State  regulations  may  hinder  interstate 
trade,  FDA  finds  that  there  is  no 
substantial  Federalism  issue  which 
would  require  an  analysis  under 
Executive  Order  12612. 

FDA  is  proposing  a  change  that  will 
provide  for  consistent  use  of  nutrient 
content  claims  for  foods  that  substitute 
for  standardized  foods  found  in  21  CFR 
parts  131  through  169.  This  action  will 
codify  terms  that  manufacturers  are 
currently  using  with  TMP's.  By 
establishing  a  generic  standard  of 
identity  for  modified  standardized 
foods,  FDA  will  avoid  having  to  issue 
new  TMFs  or.  ultimately,  establish 
individual  new  food  standards.  Thus, 
rather  than  raise  costs  to  industry  and 
consumers,  this  action  will  lower  future 
costs  of  marketing  standardized  foods. 
Rather  than  addressing  a  market  failure, 
this  action  remedies  an  existing  public 
regulation  problem.  The  benefits  of  this 
action  include  both  a  reduction  of  the 
administrative  costs  of  TMP's  and 
elimination  of  constmier  confusion  for 
terms  used  to  describe  standardized  and 
nonstandardized  foods. 

Options  considered  include  no  action, 
which  would  cause  the  agency  to 
continually  issue  TMP's  for  each  new 
modified  standardized  food  and. 
ultimately,  to  issue  separate  food 
standards  for  each  modified  food.  The 
other  option,  which  is  not  appropriate  or 
practicable  at  this  time,  would  be  to 
eliminate  many  food  standards.  Formal 


rulemaking  procedures  specified  in 
section  701(e}  of  the  act  still  apply  for 
amending  or  repealing  food  standards 
for  dairy  standards  and  maple  syrup 
under  the  1990  amendments.  These 
procedures  often  require  many  months 
or  years. 

Under  existing  Federal  laws,  removal 
of  Federal  food  standards  would  allow 
each  state  to  establish  their  own 
standards,  which  could  inhibit  interstate 
trade.  Congress,  in  section  6  of  the  1990 
amendments,  specifically  provided  for 
preemption  of  Slate  laws  for  foods  that 
are  subject  to  a  standard  of  identity 
established  under  section  401  of  the  act, 
unless  specific  exemptions  are  granted 
by  FDA.  Congress'  action  should  help 
the  food  industry  to  conduct  its  business 
in  an  efficient  and  cost-effective 
manner,  although  the  agency  remains 
open  to  consider  individual  situations. 

As  firms  will  not  be  required  to 
change  existing  labels,  FDA  finds  that 
there  are  no  marginal  costs  of  this 
regulation.  This  action  is  also  expected 
to  facilitate  international  trade  by 
providing  expanded  markets  for  new 
products  such  as  low  cholesterol  and 
low  fat  foods  that  are  appropriately 
named. 

XII.  Cominenla 

Interested  persons  may,  on  or  before 
February  25, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document  Comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  130  be  amended  as  follows: 

PART  130-FOOO  STANDARDS: 
GENERAL 

1.  The  authority  citation  for  21  CFR 
part  130  continues  to  read  as  follows: 


Authority:  Sees.  201.  306,  401,  403,  701  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  336,  341,  343,  371). 

2.  Section  130.10  is  added  to  subpart  A 
to  read  as  follows: 

§  130.10    Requirements  for  sulistltute 
foods  named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term. 

(a)  Description.  The  foods  prescribed 
"?  by  this  general  definition  and  standard 

of  identity  are  those  foods  that 
substitute  (see  §  101.13(d)  of  this 
chapter)  for  a  standardized  food  defmed 
in  parts  131  through  169  of  this  chapter 
but  that  do  not  comply  with  the 
standard  of  identity  because  of  a 
deviation  that  is  described  by  a  nutrient 
content  claim  that  has  been  defined  by 
FDA  regulation.  The  nutrient  content 
claim  shall  comply  with  the 
requirements  of  §  101.13  of  this  chapter 
and  with  the  requirements  of  the 
regulations  in  part  101  of  this  chapter 
that  define  the  particular  nutrient 
content  claim  that  is  used.  The  food 
shall  comply  with  the  relevant  standard 
in  all  other  respects  except  as  provided 
in  paragraphs  (b)  and  (d)  of  this  section. 

(b)  Nutrient  addition.  Nutrients  shall 
be  added  to  the  food  to  restore  nutrient 
levels  so  that  the  product  is  not 
nutritionally  inferior,  as  defined  in 

§  101.3(e)  (4)  of  this  chapter,  to  the 
standardized  food  as  defined  in  parts 
131  through  169  of  this  chapter.  The 
addition  of  nutrients  shall  be  reflected  in 
the  ingredient  statement. 

(c)  Performance  characteristics.  The 
performance  characteristics  (e.g., 
physical  properties,  flavor 
characteristics,  functional  properties, 
shelf  life)  of  the  food  shall  be  similar  to 
those  of  the  standardized  food  as 
produced  under  parts  131  through  169  of 
this  chapter,  except  that  if  there  is  a 
significant  difference  in  performance 
characteristics,  the  label  shall  include  a 
statement  informing  the  consumer  of 
such  difference  (e.g.  if  appropriate,  "not 
recommended  for  cooking").  Such 
statement  shall  appear  on  the  principal 
display  panel  within  the  bottom  30 
percent  of  the  area  of  the  label  panel 
with  appropriate  prominence,  in  type 
which  shall  be  no  less  than  onehalf  the 
size  of  the  type  used  in  such  claim  but 
no  smaller  than  one-sixteenth  of  an  inch. 

(d)  Other  ingredients.  (1)  Ingredients 
used  in  the  product  shall  be  those 
ingredients  provided  for  by  the  standard 
as  defined  in  parts  131  through  169  of 
this  chapter  and  in  paragraph  (b)  of  this 
section,  except  that  safe  and  suitable 
ingredients  to  improve  texture,  add 
flavor,  prevent  syneresis,  or  extend  shelf 
life  may  be  used  so  that  the  product  is 
not  inferior  in  performance 


characteristics  to  the  standardized  food 
defined  in  parts  131  through  169. 

(2)  An  ingredient  or  component  of  an 
ingredient  that  is  specifically  required 
by  the  standard  as  defined  in  parts  131 
through  169  orthis  chapter,  shall  not  be 
replaced  or  exchanged  with  a  similar 
ingredient  from  another  source  unless 
the  standard,  as  defined  in  parts  131 
through  169,  provides  for  the  addition  of 
such  ingredient  (e.g.,  vegetable  oil  shall 
not  replace  milkfat  in  light  sour  cream). 

(3)  An  ingredient  or  component  of  an 
ingredient  that  is  specifically  prohibited 
by  the  standard  as  defined  in  parts  131 
through  169  of  this  chapter,  shall  not  be 
added  to  a  substitute  food  under  this 
section. 

(e)  Nomenclature.  The  name  of  a 
substitute  food  that  complies  with  all 
parts  of  this  regulation  is  the 
appropriate  nutrient  content  claim  and 
the  applicable  standardized  term. 

(f)  Label  declaration.  (1)  Each  of  the 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

(2)  Ingredients  not  provided  for,  and 
ingredients  used  in  excess  of  those 
provided  for,  by  the  standard  as  defined 
in  parts  131  through  169  of  this  chapter, 
shall  be  identified  as  such  with  an 
asterisk  in  the  ingredient  statement, 
except  that  ingredients  added  to  restore 
nutrients  to  the  product  as  required  in 
paragraph  (b)  of  this  section  shall  not  be 
identified  with  an  asterisk.  The 
statement  "*Ingredient(s)  not  in  regular 

"  (fill  in  name  of  the 

traditional  standardized  food)  or 
"*Ingredient(s)  in  excess  of  amount 

permitted  in  regular "  (fill 

in  name  of  the  traditional  standardized 
food)  or  both  as  appropriate  shall 
immediately  follow  the  ingredient 
statement  in  the  same  type  size. 

David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services. 

Dated:  November  4, 1991. 
|FR  Doc.  91-27170  Filed  11-26-91;  8:45  am] 
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21  CFR  Part  101 
(Docket  No.  91N-0344] 
RIN  090S-AD08  i 

Food  Labeling:  Use  of  Nutrient 
Content  Claims  For  Butter 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
adopt  a  regulation  that  will  permit  the 
use  of  nutrient  content  claims 
("descriptors")  that  are  defined  by 
regulation  in  21  CFR  part  101  to  be  made 
for  butter.  This  action  is  in  response  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments).  FDA 
believes  that  the  proposed  regulation 
will  provide  the  consumer  with  a 
selection  of  modified  butter  products 
that  are  informatively  labeled  and  will 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

addresses:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202^85-0112. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  The  Situation  With  Respect  to 
Butter— The  Act  of  March  4.  1923— 
Sections  201a  and  401  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

The  Act  of  August  2, 1886  (24  Stat. 
209).  defined  "butler"  as: 

*  *  *  the  food  product  usually  known  as 
butter,  and  which  is  made  exclusively  from 
milk  or  cream,  or  both,  with  or  without 
common  salt,  and  with  or  without  additional 
coloring  matter. 

The  Act  of  March  4, 1923  (21  U.S.C. 
321a)  amended  the  Act  of  August  2, 
1886,  by  adding  the  requirement  that 
butter  must  contain  not  less  than  80 
percent  by  weight  of  milkfat.  FDA  has 
not  established  any  further  standards  of 
identity  concerning  butter  because 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
341)  specifically  states  that  "no, 
definition  and  standard  of  identity  and 
no  standard  of  quality  shall  be 
established  for  *  *  *  butter." 

B.  Pending  Petitions 

Johanna  Farms,  Inc.,  Flemington,  NJ 
08822.  submitted  a  citizen  petition,  dated 
April  9, 1990  (Docket  No.  90P-0141), 
requesting  that  FDA  establish,  by 
regulation,  a  common  or  usual  name  fur 
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"light  butter."  fohanna  Farms,  Inc.,  is 
engaged  in  the  dairy  business 
throughout  the  northeastern  and  mid- 
Atlantic  United  States.  Johanna  Farms, 
Inc.,  stated  in  its  petition  that  a  common 
or  usual  name  definition  for  light  butter 
would:  (1)  Further  the  public  health 
interest  in  reduced  fat  consumption;  (2) 
further  the  public  interest  in  calorie 
reduction;  (3)  respond  to  consumer 
demand;  (4)  provide  a  term  that  is 
truthful,  adequately  informative,  and  not 
misleading;  and  (5)  be  consistent  with 
the  statutory  definition  of  butter. 
Because  this  petition  was  Hied  before 
the  passage  of  the  1990  amendments. 
FDA  is  responding  to  it  in  this  proposal. 
FDA  published  a  notice  in  the  Federal 
Register  on  March  14, 1991  (56  FR 10906) 
advising,  in  part,  that  it  is  likely  to  deny, 
without  prejudice,  any  health  claim  or 
descriptor  petition  submitted  under  the 
1990  amendments  until  the  agency  has 
promulgated  final  procedural  regulations 
concerning  the  submission  and  content 
of  such  petitions.  Therefore.  FDA  has 
not  considered  any  of  the  petitions  on 
modified  butter  products  that  have  been 
submitted  since  the  passage  of  the  1990 
amendments  in  developing  this 
proposal.  FDA.  however,  encourages 
these  petitioners  and  all  interested 
persons  to  comment  on  this  proposal 
and  on  the  other  descriptor  proposals 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

C.  The  1990  Amendments 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535).  Section  3(b)(1)(A)  of 
the  1990  amendments  requires  that  FDA 
issue  regulations  that  define  claims  that 
characterize  the  level  of  nutrients  that 
are  of  the  type  that  are  required  to  be 
declared  in  nutrition  labeling. 
Specifically,  FDA  was  directed  to 
promulgate  regulations  prescribing  the 
use  of  the  terms  "free."  "low."  "light"  or 
"lite."  "reduced."  "less."  and  "hi^"  to 
characterize  the  level  of  these  nutrients, 
unless  the  Secretary  finds  that  the  use  of 
any  such  term  would  be  misleading 
(section  3(b)(l)(A)(iii)  of  the  1990 
amendments).  Regulations  prescribing 
general  requirements  for  the  use  of 
nutrient  content  claims  and  defining 
specific  descriptors  are  proposed  in 
other  documents  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
Section  3(b}(l)(A)(viii)  of  the  1990 
amendments  authorizes  FDA  to  issue 
regulations  to  permit  the  use  of  nutrient 
content  claims  for  butter. 

The  legislative  history  of  the  1990 
amendments,  specifically  the  House  of 
Representatives  Report  101-538, 101st 
Cong..  2d  sess.  22-23  (June  13, 1990). 
states  that  while  the  Committee  on 


Energy  and  Commerce  believed  that 
FDA  has  authority  under  current  law  to 
permit  nutrient  content  claims  on  butter 
products,  the  1990  amendments 
"explicitly  [permitj  the  Secretary  to 
allow  a  claim  described  in  section 
403(r)(l){A)  of  the  act  (such  as  iighf)  to 
be  made  for  butter."  The  House  Report 
goes  on  to  state  that  "[i]n  issuing 
regulations  for  claims  concerning  fat, 
calories,  and  other  nutrients  in  butter, 
the  Secretary  should  consider  arguments 
concerning  die  appropriate 
characteristics  of  butter."  [Id.,  at  23.) 
This  proposal  gives  interested  persons 
the  opportunity  to  present  their  views  on 
this  issue. 

II.  The  Proposal 

A.  Tentative  Finding  that  Providing  for 
the  Use  of  Nutrient  Content  Claims  for 
Butter  Will  Assist  Consumers  in 
Maintaining  Healthy  Dietary  Practices 

FDA  believes  that  the  use  of  nutrient 
content  claims  for  butter  will  assist 
consumers  in  maintaining  healthy 
dietary  practices.  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref.  1)  emphasizes  tlie  need  for 
most  people  to  reduce  their  consumption 
of  fat.  saturated  fat  and  cholesterol  and 
to  achieve  and  maintain  a  desirable 
body  weight.  It  states  that  heart  disease, 
cancer,  and  stroke  are  the  three  leading 
causes  of  death  in  the  United  States, 
and  that  diet  plays  a  part  in  the 
development  of  these  conditions  as  well 
as  other  chronic  health  problems,  such 
as  atherosclerosis,  high  blood  pressure, 
diabetes  mellitus,  obesity,  osteoporosis, 
dental  diseases,  and  diverticular 
disease.  A  product  that  has  been 
modified  to  have  significantly  lower 
levels  of  fat.  saturated  fat.  sodium,  or 
cholesterol  so  that  it  can  bear  nutrient 
content  claims  will,  therefore,  be  of 
nutritional  benefit  to  consumers. 

FDA  notes  that  there  is  consumer 
demand  to  purchase  modified  dairy 
products.  Under  21  CFR  130.17,  FDA  has 
issued  temporary  marketing  permits  for 
light  sour  cream,  light  ice  cream,  nonfat 
cottage  cheese,  and  light  eggnog.  FDA 
has  also  granted  temporary  marketing 
permit  extensions  for  light  sour  cream 
and  light  eggnog.  The  manufacturers 
submitting  the  applications  for  the 
extensions  included  information 
gathered  under  their  market  tests  that 
shows  a  high  level  of  consumer 
acceptance  of  those  products. 

B.  FDA 's  Traditional  View  of  How 
Modified  Butter  Products  Must  Be 
Labeled  and  the  Effect  of  the  1990 
Amendments 

Congress  provided  the  definition  for 
"butter"  in  section  201a  of  the  act  to 


protect  consumers  from  butter-like 
products  that  were  inferior  to  the  butter 
that  they  expected  to  purchase. 
Consistent  with  this,  one  of  the  main 
purposes  of  the  act  is  to  protect 
consumers  from  economic  deception.  A 
product  using  the  term  "butter"  must 
comply  with  the  statutory  definition  of 
butter,  or  its  labeling  would  be  false, 
and  it  would  be  misbranded  under 
section  403(a)(1)  of  the  act  (21  U.S.C. 
343(a)(1)).  A  food  sold  under  the  name 
"butter"  that  does  not  comply  with  the 
statutory  standard  for  butter  also  is  in 
violation  of  section  403(b)  of  the  act  (21 
U.S.C.  343(b))  in  that  it  is  sold  under  the 
name  of  another  food.  These  provisions 
apply  to  ail  foods  defined  by  a  standard 
of  identity. 

Therefore,  a  food  whose  statement  of 
identity  includes  a  term  that  is  defined 
by  a  food  standard  purports  to  be  that 
standardized  food  and  must  comply 
with  the  applicable  standard.  The  effect 
of  this  requirement,  however,  is  that  a 
product  labeled  as,  for  example,  "light 
butter"  because  it  contains  less  fat  and 
calories  than  regular  butter,  or  a  product 
labeled  as  "light  sour  cream"  because  it 
contains  less  fat  and  calories  than 
regular  sour  cream,  would  be 
misbranded  because  it  does  not  meet 
the  applicable  standard. 

The  maker  of  the  "light  sour  cream" 
product  has  had  an  alternative, 
however.  It  has  been  able  to  submit  a 
petition  for  a  new  food  standard  that 
will  define  "light  sour  cream"  as  a 
different  product  than  "sour  cream." 
Moreover,  it  could  obtain  a  temporary 
marketing  permit  as  several 
manufacturers  have,  that  will  allow  it  to 
market  the  product  while  it  develops  its 
petition,  and  the  petition  is  reviewed  by 
FDA. 

The  maker  of  die  "light  butter" 
product,  however,  has  had  no  such 
option.  As  stated  above,  section  401  of 
the  act  prohibits  FDA  from  establishing 
any  new  standards  for  foods  that 
purport  to  be  butter. 

Consequently,  modified  butter 
products  have  been  sold  under  a 
common  or  usual  name  such  as  "dairy 
spread."  along  with  appropriate  labeling 
that  accurately  informs  the  consumer  as 
to  what  the  product  is  but  that  does  not 
represent  it  to  be  butter.  Modified  batter 
products  that  are  nutritionally  inferior 
(as  defined  in  %  101.3(e)  (21  CFR 
101.3(e)))  to  butter  are  sold  as  "imitation 
butter." 

To  provide  some  relief  in  this 
situation.  Congress  passed  section 
3(b)(l)(A)(viii)  of  the  1990  amendments. 
While  this  section  does  not  directly 
address  the  prohibition  in  section  401  of 
the  act.  it  clearly  evidences  an  intent  by 
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protect  consumers  from  butter-like 
products  that  were  inferior  to  the  butter 
that  they  expected  to  purchase. 
Consistent  with  this,  one  of  the  main 
purposes  of  the  act  is  to  protect 
consumers  from  economic  deception.  A 
product  using  the  term  "butter"  must 
comply  with  the  statutory  defmition  of 
butter,  or  its  labeling  would  be  false, 
and  it  would  be  misbranded  under 
section  403(a)(1)  of  the  act  (21  U.S.C. 
343(a)(1)).  A  food  sold  under  the  name 
"butter"  that  does  not  comply  with  the 
statutory  standard  for  butter  also  is  in 
violation  of  section  403(b)  of  the  act  (21 
U.S.C.  343(b))  in  that  it  is  sold  under  the 
name  of  another  food.  These  provisions 
apply  to  all  foods  deflned  by  a  standard 
of  identity. 

Therefore,  a  food  whose  statement  of 
identity  includes  a  term  that  is  defined 
by  a  food  standard  purports  to  be  that 
standardized  food  and  must  comply 
with  the  applicable  standard.  The  effect 
of  this  requirement,  however,  is  that  a 
product  labeled  as,  for  example,  "light 
butter"  because  it  contains  less  fat  and 
calories  than  regular  butter,  or  a  product 
labeled  as  "light  sour  cream"  because  it 
contains  less  fat  and  calories  than 
regular  sour  cream,  would  be 
misbranded  because  it  does  not  meet 
the  applicable  standard. 

The  maker  of  the  "light  sour  cream" 
product  has  had  an  alternative, 
however.  It  has  been  able  to  submit  a 
petition  for  a  new  food  standard  that 
will  defme  "light  sour  cream"  as  a 
different  product  than  "sour  cream." 
Moreover,  it  could  obtain  a  temporary 
marketing  permit  as  several 
manufacturers  have,  that  will  allow  it  to 
market  the  product  while  it  develops  its 
petition,  and  the  petition  is  reviewed  by 
FDA. 

The  maker  of  the  "Light  butter" 
product,  however,  has  had  no  such 
option.  As  stated  above,  section  401  of 
the  act  prohibits  FDA  from  establishing 
any  new  standards  for  foods  that 
purport  to  be  butter. 

Consequently,  modified  butter 
products  have  been  sold  under  a 
common  or  usual  name  such  as  "dairy 
spread."  along  with  appropriate  labeling 
that  accurately  informs  the  consumer  as 
to  what  the  product  is  but  that  does  not 
represent  it  to  be  butter.  Modified  batter 
products  that  are  nutritionally  inferior 
(as  defined  in  S  101.3(e)  (21  CFR 
101.3(e))]  to  butter  are  sold  as  "imitation 
butter." 

To  provide  some  relief  in  this 
situation.  Congress  passed  section 
3(b)(l](A)(viii)  of  the  1990  amendments. 
While  this  section  does  not  directly 
address  the  prohibition  in  section  401  of 
the  act,  it  clearly  evidences  an  intent  by 


Congress  to  permit  nutrient  content 
claims  like  'light"  to  be  made  for  butter. 
This  provision  was  discussed  by 
Congressman  Torricelli  and 
Congressman  Waxman,  a  sponsor  of  the 
bill  that  became  the  1990  amendments. 

Mr.  Torricelli  *  *  * 

My  inquiry  is  whether  it  would  be  within 
the  authority  of  the  FDA  under  the  language 
we  have  been  discussing  to  authorize  the 
marketing  of  a  product  called  lite  butter  that 
achieved  *  *  *  35  to  40  percent  milkfat,  and 
with  a  third  less  calories  as  long  as  it  were 
not  nutritionally  inferior  and  kept  other 
characteristics  of  butter  and  were  properly 
labeled*  *  *. 
Mr.  Waxman*  *  * 

[Ijt  would  be  in  the  FDA's  discretion  to 
determine  the  characteristics  of  light  butter. 
(Congressional  Record,  H5845,  ]uly  30, 1990.) 

It  is  FDA's  job  to  read  section 
3(b)(l)(A)(viii)  of  the  1990  amendments 
and  section  401  of  the  act  together  and 
to  develop  an  interpretation  that  gives 
effect  to  both  provisions.  Thus,  proposed 
§  101.67  focuses  not  on  the  ingredients 
that  may  be  used  in  a  butter  product,  as 
a  standard  would,  but  rather,  as  section 
3(b)(l)(A)(viii)  of  the  1990  amendments 
does,  on  the  circumstances  in  which 
nutrient  content  claims  may  be  used. 
While  the  proposed  regulation,  in 
§  101.67(a)(2).  does  list  the  ingredients  of 
the  food,  this  list  is  essentially  the  same 
as  that  in  section  201a  of  the  act,  with 
two  small  additions  that  reflect 
Congress's  intent  in  passing  the  1990 
amendments  and  that  do  not  represent  a 
change  from  the  statutory  standard. 
FDA  believes  that  its  proposed 
approach  harmonizes  section 
3(b)(l)(A)(viii)  of  the  1990  amendments 
and  section  401  of  the  act.  The  agency 
requests  comments  on  its  approach. 

C.  FDA 's  Proposed  Regulation 

In  response  to  section  (3)(b)(l)(a)(viii) 
of  the  1990  amendments,  FDA  is 
proposing  to  permit  nutrient  content 
claims  to  be  made  for  butter.  Under 
proposed  S  101.67(a),  such  claims  may 
be  made  if  the  product  meets  the 
applicable  definition  of  the  nutrient 
content  claims,  if  complies  with  certain 
content  requirements  that  assure  that  it 
can  fairly  be  characterized  as  "butter," 
and  it  is  not  nutritionally  inferior  to 
butter  as  butter  would  be  produced 
under  section  201a  of  the  act.  In 
addition,  FDA  is  proposing  to  require 
that  the  product  that  bears  the  nutrient 
content  claims  have  similar  performance 
characteristics  to  butter,  and  that  to  the 
extent  it  does  not,  this  fact  is  disclosed 
with  appropriate  prominence  in  the 
labeling.  Each  of  these  proposed 
requirements  is  discussed  in  more  detail 
below. 


1.  The  Nutrient  Content  Claim 

Proposed  i  101.67(a)(1)  provides  that 
a  butter  product  may  bear  a  nutrient 
content  claim  if  it  complies  with  both 
the  general  requirements  for  nutrient 
content  claims  in  S  101.13  and  the 
requirements  for  use  of  the  particular 
nutrient  content  claim  that  is  to  be 
applied  to  the  product. 

Section  101.13,  as  proposed  elsewhere 
in  this  issue  of  the  Federal  Register, 
prescribes  the  circumstances  in  which 
claims  that  characterize  the  level  of  a 
nutrient  in  a  food  may  be  made  on  a 
food  label  or  in  labeling.  Proposed 
§  101.13(b)  limits  the  claims  that  can  be 
used  to  expressly  or  by  implication 
characterize  the  level  of  a  nutrient 
(nutrient  content  claim)  of  the  type 
required  to  be  declared  in  nutrition 
labeling  pursuant  to  i  101.9  to  those  that 
have  been  defined  by  FDA  by 
regulation. 

To  prevent  consumer  deception  as  a 
result  of  a  manufacturer  reducing  the 
serving  size  and,  thereby,  the  milkfat 
content  per  serving,  FDA  is  proposing 
that  the  serving  size  for  butter  that  is  to 
bear  a  nutrient  content  claim  must  be  ^ 
the  same  as  that  established  for  regular 
butter.  (See  proposed  S  101.12(g].)  On 
July  19, 1990  (55  FR  29517],  FDA 
published  a  proposal  to  establish 
serving  sizes  for  159  food  product 
categories  and  proposed  the  standard 
serving  size  for  butter  and  modified 
versions  of  butter  as  1  tablespoon.  FDA 
is  retaining  these  amounts  in  its 
reproposal  of  its  serving  size  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register  as  part  of  its  food 
labeling  initiative  to  implement  the 
provisions  of  the  1990  amendments. 

The  agency  is  defining  in  proposals 
published  elsewhere  in  this  issue  of  the 
Federal  Register  the  terms  "free,,  "low," 
"light"  or  "lite,"  "reduced,"  and  "high." 
In  addition,  FDA  is  proposing  to  define 
the  terms  "very  low"  (for  sodium  only) 
and  "source"  and  to  make  provision  for 
the  use  of  comparative  statements  using 
the  terms  "less,"  "fewer,"  and  "more" 
because  the  agency  has  tentatively 
concluded  that  they  would  be  useful  in 
helping  consumers  choose  a  healthy 
diet. 

For  example,  under  proposed  §  101.62 
concerning  fat  claims,  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  a  product  must  be 
formulated  to  have  a  significant 
reduction  in  fat  content  (50  percent)  to 
bear  a  "reduced  fat"  descriptor.  A 
product  that  contains  only  slightly  less 
(e.g.,  10  percent)  fat  than  the  regular 
version  of  the  product  could  not  bear 
such  a  claim. 


To  avoid  consumer  confusion,  FDA 
believes  that  the  principal  display  panel 
of  the  label  should  clearly  state  the 
difference  between  butler  as  defined  in 
section  201a  of  the  act  and  the  product 
that  bears  the  nutrient  content  claim. 
Thus,  in  proposed  S  101.67(a)(1),  FDA  is 
requiring,  in  accordance  with  proposed 
SS  101.13  and  101.62(b)(4)(ii),  that  for 
example,  if  a  .reduced  fat"  claim  is 
made,  a  truthful  comparative  statement 
must  appear  in  immediate  proximity  to 
the  most  prominent  use  of  the  claim 
(e.g..  the  statement  of  identity).  The 
comparative  statement  would  disclose 
the  percentage  difference  between  the 
level  of  milkfat  in  the  product  that  bears 
the  claim  and  80  percent  milkfat,  which 
is  the  level  specified  for  butter  in  section 
201a  of  the  act  and  which  FDA  is 
proposing,  in  S  101.67(a)(1).  to  use  as  the 
basis  for  calculating  milkfat  reductions. 
Proposed  §  101.62  also  requires  that  the 
comparative  statement  include 
quantitative  information  comparing  the 
actual  amount  of  fat  in  a  serving  of  the 
butter  for  which  the  claim  is  made  to  the 
amount  in  regular  butter.  For  example,  a 
product  that  contains  40  percent  milkfat 
could  be  labeled  "reduced  fat  butter" 
and  bear,  in  immediate  proximity  to  the 
name,  the  statement:  .Contains  50 
percent  less  fat  than  regular  butter.  Fat 
content  has  been  reduced  from  12  grams 
to  6  grams  per  serving." 

FDA  advises  that  under  proposed 
§  101.62(d)(4),  which  defines  cholesterol 
claims,  reducing  the  cholesterol  content 
of  butter  will  not  justify  a  reduced 
cholesterol  claim  because  of  the  high 
saturated  fat  content  of  butter. 
Comments  on  the  impact  of  cholesterol 
claim  restrictions  on  butter  labeling 
should  be  directed  to  docket  numbers 
84N-0153  and  90N-0256  pertaining  to  the 
proposed  descriptor  regulations  for  fats 
and  cholesterol  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

As  provided  in  the  statutory  standard, 
salt  is  an  optional  ingredient  in  butter. 
Thus,  under  proposed  $  101.67,  sodium 
end  salt  content  nutrient  content  claims 
that  are  truthful  and  in  accordance  with 
proposed  §§  101.13  and  101.61  may  also 
be  used  for  butter. 

2.  "Butter" 

As  a  condition  for  the  use  of  a  nutrient 
content  claim  on  butter,  the  product  that 
is  to  bear  the  nutrient  content  claim 
must  not  only  satisfy  the  requirements 
for  the  claim,  if  must  also  be  fairiy 
described  as  "butter."  The 
characterizing  component  of  butter  is 
milkfat.  Under  section  201a  of  the  act, 
"butter"  must  contain  at  least  80  percent 
milkfat. 
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The  legislative  history  of  the  1990 
amendments  makes  clear,  however,  that 
Congress  intended  to  authorize  FDA  to 
permit  the  use  of  nutrient  content  claims 
on  butter  products  that  contain  less  than 
80  percent  fat.  (H.  Rept.  101-538, 101st 
Cong.,  2d  sess.  23.)  As  stated  above,  in 
floor  debate  preceding  passage  of  the 
1990  amendments  in  the  House,  a 
Congressman  asked  one  of  the  sponsors 
of  the  bill  whether  it  would  permit  FDA 
to  allow  a  product  that  contains  35  or  40 
percent  milkfat  to  be  called  "lite  butter." 
The  response  was  that  it  would. 
(Congressional  Record  H5844,  July  30, 
1990). 

Therefore,  in  §  101.67(a)(2),  FDA  is 
proposing  to  permit  the  use  of  the  term 
"butter"  in  conjunction  with  a  nutrient 
content  claim  if  the  product  that  bears 
the  nutrient  content  claim  is  made  from 
the  ingredients  and  constituents  of  the 
ingredients  listed  in  section  201a  of  the 
act,  but  the  agency  is  not  proposing  to 
require  that  the  product  contain  a 
particular  level  of  milkfat.  FDA  believes 
that  this  proposed  action  is  consistent 
with  congressional  intent. 

In  the  House  Report.  Congress 
directed  FDA  to  consider  arguments 
concerning  the  appropriate 
characteristics  of  butter.  In  a  footnote, 
the  Report  continued: 

The  Committee  is  aware  that  the  dairy 
industry  takes  the  position  that  products 
containing  less  than  approximately  50 
percent  milkfat  lose  some  of  the 
characteristics  of  butter.  In  connection  with 
the  promulgation  of  the  regulations, 
representatives  of  dairy  interests  and  health 
experts  will  have  the  opportunity  to  present 
their  views  on  the  issue  to  the  Secretary. 
(H.  Rept.  101-538. 101st  Cong..  2d  sess.  23.  n. 
3.) 

FDA  requests  comments  on  whether  its 
tentative  decision  not  to  include  a 
minimum  milkfat  level  in  S  101.67  is 
appropriate. 

FDA  is  proposing  to  add  two  types  of 
ingredients  to  the  list  of  ingredients  that 
derives  from  section  201a  of  the  act. 
First,  to  ensure  that  a  butter  product  that 
bears  a  nutrient  content  claim  is  not 
nutritionally  inferior  to  butter  that  is 
produced  under  section  201a  of  the  act, 
FDA  is  proposing  to  permit  the  addition 
of  nutrients  to  the  product.  The 
legislative  history  makes  clear  that 
Congress  anticipated  that  a  butter 
product  that  bears  a  nutrient  content 
claim  would  not  be  nutritionally  inferior 
to  butter.  (Congressional  Record  H5845, 
July  30, 1990.) 

Secondly,  FDA  is  proposing  to  permit 
the  use  of  safe  and  suitable  bacterial 
cultures.  The  agency  is  doing  so  for  two 
reasons.  First,  butter  has  historically 
been  a  cultured  product.  When  the  Act 
of  August  2, 1886  was  passed,  milk  and 


cream  used  in  the  manufacture  of  butter 
were  permitted  to  sour  spontaneously  or 
by  the  addition  of  a  starter  of  soured 
milk  or  cream  prior  to  churning  (Ref.  2). 
Thus,  FDA  is  merely  conforming 
proposed  §  101.67  to  the  way  that  butter 
has  traditionally  been  produced. 
Secondly,  in  the  floor  debate  that 
preceded  the  House  passage  of  the  1990 
amendments,  a  sponsor  of  the  bill  in  the 
House  agreed  that  under  the  language  of 
the  bill,  it  would  be  within  the  FDA  s 
authority  to  grant  the  Johanna  Farms, 
Inc.,  petition.  (Congressional  Record 
H5844.)  The  petition  specifically 
provides  for  the  use  of  safe  and  suitable 
bacterial  cultures. 

FDA  realizes  that  manufacturers  may 
want  to  use  ingredients  that  are  not 
listed  in  §  101.67(a)(2)  to  yield  an 
acceptable  "butter"  product.  Therefore, 
FDA  is  requesting  comment  on  whether 
it  should  provide  for  the  use  of  safe  and 
suitable  nondairy  ingredients  to  improve 
texture,  prevent  syneresis,  add  flavor,  or 
extend  the  shelf  life  in  S  101.67(a)(2). 
FDA  is  also  requesting  comment 
concerning  the  addition  of  water  instead 
of  skim  milk,  whey,  or  milk,  as  an 
ingredient  in  butter  products  to  replace 
the  milkfat.  If  comments  support  the  use 
of  safe  and  suitable  nondairy 
ingredients  and  provide  a  substantial 
basis  for  their  use,  FDA  may  provide  for 
the  use  of  these  ingredients  in  any  final 
rule  based  on  this  proposal. 

Under  proposed  §  101.67(c),  each  of 
the  ingredients  that  is  used  in  the  butter 
for  which  a  claim  is  made  must  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  part  101. 
According  to  §  101.4,  all  ingredients 
must  be  listed  by  common  or  usual 
name  in  descending  order  of 
predominance  by  weight  on  either  the 
principal  display  panel  or  the 
information  panel. 

3.  Nutritional  Inferiority 

FDA  is  proposing  to  specifically 
require  in  S  101.67(a)(3)  that  a  product 
that  bears  a  nutrient  content  claim  not 
be  nutritionally  inferior  to  standardized 
butter.  A  modified  butter  product  that  is 
nutritionally  inferior  to  butter  would  be 
an  imitation  food  under  §  101.3(e)(1)  and 
thus  subject  to  the  requirements  of 
section  403(c)  of  the  act.  In 
S  101.3(e)(4)(i),  FDA  defines  nutritional 
inferiority  as  any  reduction  in  the 
content  of  an  essential  nutrient  that  is 
present  in  the  food  imitated  in  a 
measurable  amount.  In  S  101.3(e)(4)(ii), 
FDA  has  defined  a  measurable  amount 
of  an  essential  nutrient  in  a  food  as  2 
percent  or  more  of  the  U.S. 
Recommended  Daily  Allowance  (U.S. 
RDA)  of  protein  or  any  vitamin  or 
mineral  listed  under  current 


§  101.9(c)(7)(iv)  per  average  or  usual 
serving  or,  where  the  food  is  customarily 
not  consumed  directly,  per  average  or 
usual  portion,  as  established  in  S  101.9. 
FDA  is  proposing  in  the  document  on 
mandatory  nutrition  labeling  published 
elsewhere  in  this  issue  of  the  Federal 
Register  to  establish  Reference  Daily 
Intakes  (RDI's)  for  use  in  declaring 
nutrient  content  in  nutrition  labeling  and 
to  replace  the  current  U.S.  RDA's  with 
the  RDI's.  If  FDA  adopts  that  proposal, 
nutritional  equivalence  will  be  based  on 
the  established  RDI. 

Butter  is  a  significant  source  (as 
defined  in  current  §  101.9(c)(7)(v))  of  fat 
soluble  vitamins  such  as  vitamin  A.  A 1- 
tablespoon  serving  of  butter  provides  10 
percent  of  the  U.S.  RDA  for  vitamin  A. 
Any  reduction  in  the  amount  of  milkfat 
also  reduces  the  amount  of  vitamin  A 
and  other  fat  soluble  vitamins  per 
serving.  Therefore,  FDA  believes  that 
vitamin  A  and  other  essential  nutrients 
must  be  added  to  restore  nutrients  to 
products  using  the  term  "butter"  in  their 
name.  Given  Congress's  intent  to 
provide  for  butter  products  with 
modified  milkfat  levels  (Congressional 
Record  H5844,  July  30, 1990),  FDA 
believes  it  is  appropriate  to  provide  for 
the  addition  of  such  nutrients,  even 
though  the  statutory  standard  for  butter 
does  not  provide  for  the  addition  of 
those  ingredients. 

4.  Performance  Characteristics 

FDA  believes  that  consumers  expect 
that  a  product  bearing  the  term  "butter" 
will  resemble  butter  and  perform  like 
butter.  Therefore,  in  order  to  not  mislead 
consumers,  FDA  believes  that  a  product 
bearing  the  term  "butter"  in  its  identity 
statement  should  meet  these 
expectations.  The  relevant  performance 
characteristics  include  physical 
properties  (e.g.,  melting  point), 
organoleptic  characteristics  (e.g., 
texture,  aroma,  and  taste),  functional 
properties  (e.g.,  spreadability),  and  shelf 
life. 

FDA  recognizes,  however,  that  it  may 
not  be  possible  or  practical  to  produce  a 
product  that  meets  the  requirements  for 
a  fat  claim  and  that  performs  similarly 
to  butter  in  all  respects.  Therefore,  to 
assure  that  consumers  are  not  misled  as 
to  the  characteristics  of  the  product, 
FDA  is  proposing  in  §  101.67(b)  to 
require  that  the  label  include  a 
statement  informing  the  consumer  of 
any  significant  differences  in 
performance  characteristics  between  a 
product  that  bears  a  nutrient  content 
claim  and  standardized  butter. 

For  example,  reduced  fat  butter  may 
not  perform  the  same  as  standardized 
butter  when  used  as  an  ingredieni  in 
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§  101.9(c)(7)(iv)  per  average  or  usual 
serving  or,  where  the  food  is  customarily 
not  consumed  directly,  per  average  or 
usual  portion,  as  established  in  S  101.9. 
FDA  is  proposing  in  the  document  on 
mandatory  nutrition  labeling  published 
elsewhere  in  this  issue  of  the  Federal 
Register  to  establish  Reference  Daily 
Intakes  (RDI's)  for  use  in  declaring 
nutrient  content  in  nutrition  labeling  and 
to  replace  the  current  U.S.  RDA's  with 
the  RDI's.  If  FDA  adopts  that  proposal, 
nutritional  equivalence  will  be  based  on 
the  established  RDI. 

Butter  is  a  significant  source  (as 
defined  in  current  §  101.9(c)(7)(v))  of  fat 
soluble  vitamins  such  as  vitamin  A.  A 1- 
tablespoon  serving  of  butter  provides  10 
percent  of  the  U.S.  RDA  for  vitamin  A. 
Any  reduction  in  the  amount  of  milkfat 
also  reduces  the  amount  of  vitamin  A 
and  other  fat  soluble  vitamins  per 
serving.  Therefore,  FDA  believes  that 
vitamin  A  and  other  essential  nutrients 
must  be  added  to  restore  nutrients  to 
products  using  the  term  "butter"  in  their 
name.  Given  Congress's  intent  to 
provide  for  butter  products  with 
modified  milkfat  levels  (Congressional 
Record  H5844,  July  30, 1990),  FDA 
believes  it  is  appropriate  to  provide  for 
the  addition  of  such  nutrients,  even 
though  the  statutory  standard  for  butter 
does  not  provide  for  the  addition  of 
those  ingredients. 

4.  Performance  Characteristics 

FDA  believes  that  consumers  expect 
that  a  product  bearing  the  term  "butter" 
will  resemble  butter  and  perform  like 
butter.  Therefore,  in  order  to  not  mislead 
consumers,  FDA  believes  that  a  product 
bearing  the  term  "butter"  in  its  identity 
statement  should  meet  these 
expectations.  The  relevant  performance 
characteristics  include  physical 
properties  (e.g.,  melting  point), 
organoleptic  characteristics  (e.g., 
texture,  aroma,  and  taste),  functional 
properties  (e.g..  spreadability),  and  shelf 
life. 

FDA  recognizes,  however,  that  it  may 
not  be  possible  or  practical  to  produce  a 
product  that  meets  the  requirements  for 
a  fat  claim  and  that  performs  similarly 
to  butter  in  all  respects.  Therefore,  to 
assure  that  consumers  are  not  misled  as 
to  the  characteristics  of  the  product, 
FDA  is  proposing  in  §  101.67(b)  to 
require  that  the  label  include  a 
statement  informing  the  consumer  of 
any  significant  differences  in 
performance  characteristics  between  a 
product  that  bears  a  nutrient  content 
claim  and  standardized  butter. 

For  example,  reduced  fat  butter  may 
not  perform  the  same  as  standardized 
butter  when  used  as  an  ingredieni  in 


baked  goods,  and  if  this  proposal  is 
adopted,  a  statement  such  as  "not 
recommended  for  baking  purposes"  will 
have  to  appear  on  the  label  of  the 
former  prixluct.  Under  403(f)  of  the  act, 
FDA  believes  that  the  statement  must 
appear  on  the  label  with  such 
conspicuousness  and  in  such  terms  as  to 
render  it  likely  to  be  read  and 
understood  by  the  consumer  under 
customary  conditions  of  purchase  and 
use.  FDA  believes  that  the  statement 
must  appear  in  the  same  area  of  the 
label  as  the  statement  of  identity  for  the 
product  so  that  the  consumer  wilt  know 
where  to  find  such  information. 
Therefore,  FDA  is  proposing  in 
§  101.67(b)  to  require  that  this  statement 
appear  on  the  principal  display  panel 
within  the  bottom  30  percent  of  the  area 
of  the  label  panel  with  appropriate 
prominence,  that  is,  it  shall  be  in  type  no 
less  than  one  half  the  size  of  the  type  of 
the  most  prominent  nutrient  claim  on  the 
panel  but  no  smaller  than  one-sixteenth 
of  an  inch. 

The  agency  tentatively  concludes  that 
this  information  about  the  performance 
characteristics  of  the  product  is  a 
material  fact  under  section  201(n)  of  the 
act  because  it  bears  on  the  consequence 
of  the  use  of  the  article.  Accordingly, 
this  information  must  be  communicated 
to  the  consumer  on  the  product  label,  or 
the  labeling  would  be  misleading,  and 
the  product  would  be  misbranded  under 
section  403(a)  of  the  act.  FDA  is 
requesting  comments  concerning  what 
performance  characteristics  butter  that 
bears  a  claim  may  possess  and  still  be 
considered  to  perform  like  standardized 
butter. 

D.  Conclusion 

FDA  believes  that  descriptors  should 
be  used  to  make  available  to  the 
consumer  informatively  labeled 
products  and  to  aid  the  consumer  by 
providing  a  larger  variety  of  products  to 
meet  nutritional  goals.  FDA  is  issuing 
this  proposal  in  furtherance  of  these 
objectives  as  well  as  to  implement 
section  3(b)(l)(A)(viii)  of  the  1990 
amendments  and  to  respond  to  the 
Johanna  Farms,  Inc.,  petition.  FDA 
requests  comments  on  the 
appropriateness  of  its  approach  and  on 
alternative  approaches  that  are  more 
appropriate  to  attain  these  objectives. 

III.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
pertaining  to  21  CFR  Part  101 
requirements  as  required  by  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 


decisionmaking  and  the  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible. 

FDA  is  proposing  changes  to  the  food 
label  that  will,  for  the  most  part,  codify 
changes  mandated  by  the  1990 
amendments.  The  agency  has  prepared 
a  regulatory  impact  analysis  (RIA)  to 
determine  the  economic  effects  of  this 
and  other  proposed  labeling  rules  which 
amend  food  labeling  regulations  under 
21  CFR  part  101.  This  proposed  action 
will  provide  consumers  with  a  selection 
of  butter  products  that  are  informatively 
labeled. 

Because  there  are  no  additional  costs 
to  manufacturers  to  comply  with  this 
proposed  regulation,  FDA  concludes 
that  this  is  not  a  major  rule  as  defined 
by  Executive  Order  12291.  In  addition, 
FDA  certifies  that  this  action  will  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regulatory  Flexibility 
Act. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  2S.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Comments 

Interested  persons  may,  on  or  before 
February  25,  1992,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p jn., 
Monday  through  Friday. 

In  accordance  with  section  3(b)(l)(BJ 
of  the  1990  amendments,  FDA  must 
issue  by  November  8, 1992,  final 
regulations  permitting  nutrient  content 
claims  for  butter.  If  the  agency  does  not 
promulgate  final  regulations  by 
November  8, 1992,  section  3(b)(2)  of  the 
1990  amendments  provides  that  the 
regulations  proposed  in  this  document 
shall  be  considered  as  the  final 
regulations.  The  agency  has  determined 
that  90  days  is  the  maximum  time  that  it 
can  provide  for  the  submission  of 
comments  and  still  meet  this  statutory 
timeframe  for  the  issuance  of  final 
regulations.  Thus,  the  agency  is  advising 
that  it  will  not  consider  any  requests 
under  21  CFR  10.40(b]  for  extension  of 
the  comment  period  beyond  February 


25. 1992.  The  agency  must  limit  the 
comment  period  to  no  more  than  90  days 
to  assure  sufficient  time  to  develop  a 
final  rule  based  on  this  proposal  and  the 
comments  it  receives. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5, 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455): 
sees.  201.  301.  402.  403.  409.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
331,  342.  343.  34a  371). 

2.  Section  101.67  is  added  to  Subpart 
D  to  read  as  follows: 

§  101.67    Use  of  nutrient  content  claims  for 
butter. 

(a)  Claims  may  be  made  to 
characterize  the  level  of  nutrients, 
including  fat,  in  butter  if: 

(1)  The  claim  complies  with  the 
requirements  of  \  101.13  and  with  the 
requirements  of  the  regulations  in  this 
part  that  define  the  particular  nutrient 
content  claim  that  is  used  and  how  it  is 
to  be  presented.  In  determining  whether 
a  claim  is  appropriate,  the  calculation  of 
the  percent  fat  reduction  in  milkfat  shall 
be  based  on  the  80  percent  milkfat 
requirement  provided  by  the  statutory 
standard  for  butter  (21  US.t:.  321a): 

(2)  The  product  contains  cream  or 
milk,  including  milk  constituents 
(including,  but  not  limited  to,  whey, 
casein,  modified  whey,  and  salts  of 
casein),  or  both,  with  or  without  added 
salt,  with  or  without  safe  and  suitable 
colorings,  with  or  without  nutrients 
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added  to  comply  with  paragraph  (a)(3) 
of  this  section,  and  with  or  without  safe 
and  suitable  bacterial  cultures;  and 

(3)  The  product  is  not  nutritionally 
inferior,  as  defined  in  §  101.3(e)(4).  to 
butter  as  produced  under  21  U.S.C.  321a. 

(b)  The  performance  characteristics 
(e.g..  physical  properties,  organoleptic 
characteristics,  functional  properties, 
shelf  life)  of  the  product  shall  be  similar 
to  butter  as  produced  under  21  U.S.C. 
321a.  If  there  is  a  significant  difference 
in  performance  characteristics,  the  label 
shall  include  a  statement  informing  the 
consumer  of  such  difference  (e.g.,  if 
appropriate,  "not  recommended  for 
baking  purposes").  Such  statement  shall 
appear  on  the  principal  display  panel 
within  the  bottom  30  percent  of  the  area 
of  the  label  panel  in  type  that  shall  be 
no  less  than  'A  the  size  of  the  type  used 
for  such  claim  but  no  smaller  than  Vis  of 
an  inch. 

(c)  Each  of  the  ingredients  used  in  the 
food  shall  be  declared  on  the  label  as 
required  by  the  applicable  sections  of 
this  part. 

Dated:  November  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  91-27158  Filed  11-26-91;  8:45  am] 
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21  CFR  Part  100 
[Docket  No.  91N-0038] 
RIN  0905-ADO8 

State  Petitions  Requesting  Exemption 
From  Federal  Preemption 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
provide  for  petitions  requesting 
exemption  from  preemption  for  certain 
State  or  local  food  standards  and  other 
labeling  requirements  that  are 
preempted  under  the  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments).  The 
proposed  regulations  set  out  the 
procedures  for  the  submission,  and  for 
agency  review,  of  these  petitions,  and 
the  information  that  the  petitioner 
should  supply.  Petitions  by  State  and 
local  governments  seeking  exemption 
from  specified  preemptive  Federal 
requirements  are  specifically  authorized 
by  the  1990  amendments. 
DATES:  Written  comments  by  February 
25. 1992.  The  agency  is  proposing  that 


any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective 
November  8, 1992,  or  30  days  after  date 
of  publication  in  the  Federal  Register,  if 
earlier. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  301-443-1751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  J.  Campbell.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-312), 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington,  DC  20204,  202-485- 

0229. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Federal  Labeling  Requirements  Made 
Preemptive  by  the  Nutrition  Labeling 
and  Education  Act  of  1990 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (Pub.  L  101-535)  (the  1990 
amendments)  amends  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321  et 
seq.)  (the  act)  to  provide,  among  other 
things,  for  Federal  preemption  of  certain 
food  standards  and  labeling 
requirements  issued  by  a  State  or  a 
political  subdivision  of  a  State 
(hereinafter  referred  to  collectively  as 
"State").  Section  6(a)  of  the  1990 
amendments  adds  section  403A  to  the 
act  (21  U.S.C.  343-1)  which  provides  that 
after  the  effective  date  of  the  operative 
provisions  (prescribed  in  section  10(b)  of 
the  1990  amendments),  no  State  may 
directly  or  indirectly  establish  under  any 
authority,  or  continue  in  effect  as  to  any 
food  in  interstate  commerce,  any  of  the 
following  types  of  requirements: 

1.  Any  requirement  for  a  food  that  is 
the  subject  of  a  standard  of  identity 
established  under  section  401  of  the  act 
(21  U.S.C.  341)  that  is  not  identical  to 
such  standard  of  identity  or  that  is  not 
identical  to  the  requirements  of  section 
403(g)  of  the  act  (21  U.S.C.  343(g)). 
Section  403(g)  of  the  act  states  that  a 
food  is  misbranded  if  it  purports  to  be  or 
is  represented  as  a  food  for  which  a 
definition  and  standard  of  identity  has 
been  established  under  section  401  of 
the  act,  unless  it  conforms  to  the 
definition  and  standard,  and  its  label 
bears  the  name  of  the  food  specified  in 
the  defmition  and  standard.  Preemption 
of  this  type  of  requirement  became 
effective  on  November  8, 1990,  the  date 
of  enactment  of  the  1990  amendments 
(section  10(b)(1)(A)  of  the  1990 
amendments). 

2.  Any  requirement  for  the  labeling  of 
foods  that  relates  to  use  of  the  term 
"imitation"  that  is  not  identical  to  the 
requirements  of  section  403(c)  of  the  act; 
any  requirement  for  label  information 


identifying  the  manufacturer,  packer,  or 
distributor  and  the  quantity  of  contents, 
that  is  not  identical  to  the  requirements 
of  section  403(e)  of  the  act:  and  any 
requirement  concerning  the  listing  on 
the  label  of  ingredients  that  is  not 
identical  to  the  requirements  of  section 
403(i)(2)  of  the  act.  Preemption  of  these 
types  of  requirements  (section 
403A(a)(2)  of  the  act)  will  take  effect  on 
November  8. 1991, 1  year  after  the  date 
of  the  enactment  of  the  1990 
amendments  (section  10(b)(1)(B)  of  the 
1990  amendments). 

3.  Any  requirement  for  the  labeling  of 
food  that  is  offered  for  sale  under  the 
name  of  another  food  that  is  not 
identical  to  the  requirements  of  section 
403(b)  of  the  act;  any  requirement 
concerning  a  container  that  is  so  made, 
formed,  or  filled  as  to  be  misleading  that 
is  not  identical  to  the  requirements  of 
section  403(d)  of  the  act;  any 
requirement  concerning  the  prominence 
of  required  information  on  the  label  that 
is  not  identical  to  the  requirements  of 
section  403(f)  of  the  act;  any  requirement 
concerning  the  labeling  of  a  food 
purporting  to  be  or  represented  as  a 
food  for  which  a  standard  of  quality  or  a 
standard  of  fill  has  been  established 
under  section  401  of  the  act  that  is  not 
identical  to  the  requirement  of  section 
403(h)  of  the  act;  any  requirement  that 
the  label  of  a  food  bear  the  common  or 
usual  name  of  the  food  that  is  not 
identical  to  the  requirements  of  section 
403(i)(l)  of  the  act;  and  any  requirement 
that  the  label  states  whether  a  food 
contains  any  artificial  flavoring, 
artificial  coloring,  or  a  chemical 
preservative  that  is  not  identical  to  the 
requirements  of  section  403(k)  of  the  act. 
Under  section  6(b)  of  the  1990 
amendments,  these  six  provisions 
(section  403A(a)(3)  of  the  act)  do  not 
become  preemptive  until  FDA 
determines  that  each  is  being 
adequately  implemented  by  Federal 
regulations  (see  section  403(A)(a)  of  the 
act  and  section  10(b)(1)(C)  of  1990 
amendments). 

Whether  there  is  adequate 
implementation  of  the  State  and  Federal 
requirements  of  the  type  addressed  in 
section  403A(a)(3)  of  the  act  is  being 
studied  by  the  Committee  on  State  Food 
Labeling  of  the  National  Academy  of 
Sciences  (the  committee).  Institute  of 
Medicine,  Food  and  Nutrition  Board  (56 
FR  21388,  May  8. 1991  (and  56  FR  55130, 
October  24, 1991)).  Although  the  1990 
amendments  state  that  the  contract  shall 
provide  for  completion  of  the 
committee's  study  by  May  8, 1991, 
completion  of  the  study  and  the 
committee's  report  has  been  delayed  by 
unforeseen  circumstances  (56  FR  21388, 
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identifying  the  manufacturer,  packer,  or 
distributor  and  the  quantity  of  contents, 
that  is  not  identical  to  the  requirements 
of  section  403(e)  of  the  act;  and  any 
requirement  concerning  the  listing  on 
the  label  of  ingredients  that  is  not 
identical  to  the  requirements  of  section 
403(i](2]  of  the  act.  Preemption  of  these 
types  of  requirements  (section 
403A(a)(2)  of  the  act)  will  take  effect  on 
November  8, 1991, 1  year  after  the  date 
of  the  enactment  of  the  1990 
amendments  (section  10(b)(1)(B)  of  the 
1990  amendments). 

3.  Any  requirement  for  the  labeling  of 
food  that  is  offered  for  sale  under  the 
name  of  another  food  that  is  not 
identical  to  the  requirements  of  section 
403(b)  of  the  act;  any  requirement 
concerning  a  container  that  is  so  made, 
formed,  or  filled  as  to  be  misleading  that 
is  not  identical  to  the  requirements  of 
section  403(d)  of  the  act;  any 
requirement  concerning  the  prominence 
of  required  information  on  the  label  that 
is  not  identical  to  the  requirements  of 
section  403(f)  of  the  act;  any  requirement 
concerning  the  labeling  of  a  food 
purporting  to  be  or  represented  as  a 
food  for  which  a  standard  of  quality  or  a 
standard  of  fill  has  been  established 
under  section  401  of  the  act  that  is  not 
identical  to  the  requirement  of  section 
403(h)  of  the  act;  any  requirement  that 
the  label  of  a  food  bear  the  common  or 
usual  name  of  the  food  that  is  not 
identical  to  the  requirements  of  section 
403(i)(l)  of  the  act;  and  any  requirement 
that  the  label  states  whether  a  food 
contains  any  artificial  flavoring, 
artificial  coloring,  or  a  chemical 
preservative  that  is  not  identical  to  the 
requirements  of  section  403(k)  of  the  act. 
Under  section  6(b)  of  the  1990 
amendments,  these  six  provisions 
(section  403A(a)(3)  of  the  act)  do  not 
become  preemptive  until  FDA 
determines  that  each  is  being 
adequately  implemented  by  Federal 
regulations  (see  section  403(A)(a)  of  the 
act  and  section  10(b)(1)(C)  of  1990 
amendments). 

Whether  there  is  adequate 
implementation  of  the  State  and  Federal 
requirements  of  the  type  addressed  in 
section  403A(a)(3)  of  the  act  is  being 
studied  by  the  Committee  on  State  Food 
Labeling  of  the  National  Academy  of 
Sciences  (the  committee).  Institute  of 
Medicine,  Food  and  Nutrition  Board  (56 
FR  21388,  May  8. 1991  (and  56  FR  55130, 
October  24, 1991)).  Although  the  1990 
amendments  state  that  the  contract  shall 
provide  for  completion  of  the 
committee's  study  by  May  8, 1991, 
completion  of  the  study  and  the 
committee's  report  has  been  delayed  by 
unforeseen  circumstances  (56  FR  21388, 
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May  8, 1991  and  56  FR  55130,  October 
24. 1991).  The  committee  has  informed 
the  agency  that  the  study  report  will 
take  more  time  than  initially  anticipated 
because  of  the  magnitude  of  the 
undertaking  and  its  importance,  as  well 
as  the  complexity  of  the  issues  involved. 

The  agency  believes  that  the 
committee's  report  is  crucial  to  the 
agency's  development  of  a  proposed  list 
of  which  of  the  six  provisions  listed  in 
section  403A(a)(3)  of  the  act  are  being 
adequately  implemented  and  which  are 
not.  Thus,  a  delay  in  publication  of  a 
proposed  list  beyond  the  August  8, 1991 
date  specified  in  the  1990  amendments 
is  justified.  The  agency  still  expects  to 
issue  its  Hnal  list  of  the  sections  of  the 
act  that  are,  and  that  are  not,  being 
adequately  implemented  by  the 
November  8. 1992  deadline  set  in  the 
1990  amendments.  If  the  agency  does 
not  issue  a  final  list,  the  proposed  list, 
which  FDA  expects  to  publish  in  early 
1992,  is  to  be  considered  the  final  list, 
and  preemption  will  become  effective  on 
November  8, 1992  for  those  sections 
found  to  be  adequately  implemented  in 
the  proposed  list. 

Under  the  amendments,  FDA  is  to 
also  propose  revisions  by  November  8, 

1992.  and  issue  final  revisions  by  May  8, 

1993.  to  any  regulations  found  to  be 
inadequately  implemented  (sec.  6(b)(3) 
of  the  1990  amendments).  Preemption 
will  become  effective  on  the  effective 
date  of  the  final  revisions  to  any 
regulations  initially  found  to  be 
inadequate.  If  the  agency  does  not  issue 
final  revisions  by  May  8, 1993,  the 
proposed  revisions  will  be  considered 
the  final  revisions  under  the  1990 
amendments,  and  preemption  will 
become  effective  on  May  8, 1993. 

4.  Any  requirement  for  nutrition 
labeling  or  for  nutrient  content  or  health 
claims  on  food  labels  that  is  not  ^ 

identical  to  the  requirements  of  section 
403  (q)  and  (r)  of  the  act.  The  1990 
amendments  amended  section  403  of  the 
act  by  adding  paragraphs  (q)  and  (r) 
pertaining  to  nutrition  labeling  and  label 
claims  (nutrient  content  and  health 
claims),  respectively.  Preemption  of 
nutrition  labeling  requirements  and 
requirements  for  label  claims  (section 
403A  (a)(4)  and  (a)(5)  of  the  act)  will 
become  effective  when  regulations  to 
implement  sections  403  (q)  and  (r)  of  the 
act  take  effect  (section  10  (b)(1)(D)  and 
(b)(1)(E)  of  the  1990  amendments). 

However,  section  10(b)(2)  of  the  1990 
amendments  creates  an  exception  to  the 
effective  dates  for  preemption  granted 
under  section  403A  (a)(3),  (a)(4),  and 
(a)(5)  of  the  act.  Under  this  exception,  if 
a  State  submits  a  petition  for  exemption 
from  Federal  preemption  under  section 
403A(b)  of  the  act  within  18  months  of 


enactment,  i.e.,  by  May  8. 1992.  the  State 
requirement  will  not  be  preempted  until 
24  months  after  the  date  of  enactment  of 
the  1990  amendments  (November  8, 
1992),  or  until  FDA  acts  on  the  petition, 
whichever  is  later. 

B.  State  Petitions  for  Exemption  From 
Federal  Preemption 

The  1990  amendments  also  add 
section  403A(b)  of  the  act,  which 
permits  the  States  to  petition  FDA  for  an 
exemption  from  the  Federal  preemption 
granted  by  section  403 A(a)  of  the  act. 
Three  criteria  must  be  met  for  an 
exemption  to  be  granted.  The  State  must 
show  through  the  petition  that  the  State 
requirement:  (1)  Would  not  cause  any 
food  to  be  in  violation  of  any  applicable 
requirement  under  Federal  law,  (2) 
would  not  unduly  burden  interstate 
commerce,  and  (3)  addresses  a 
particular  need  for  information  not  met 
by  the  requirements  of  Federal  law. 

In  the  Federal  Register  of  March  14, 
1991  (56  FR  10906),  the  agency 
announced  that  it  was  developing 
procedural  regulations  to  govern  the 
content,  substance,  and  agency  review 
of  State  petitions  in  addition  to  the  other 
types  of  petitions  (petitions  for  health 
claims  and  nutrient  content  claims) 
specifically  authorized  by  the  1990 
amendments.  In  the  March  14, 1991 
notice,  the  agency  stated  its  belief  that 
the  issuance  of  procedural  regulations  is 
a  necessary  first  step  in  providing  the 
framework  within  which  a  petitioner 
can  develop  the  petitions  authorized  by 
the  1990  amendments,  and  within  which 
the  agency  can  evaluate  and  act  on  such 
petitions.  In  the  same  notice,  the  agency 
also  advised  that  it  will  deny  or  defer 
action  on  any  petition  requesting  action 
under  the  1990  amendments  that  is 
submitted  before  issuance  of  final 
procedural  regulations  for  petitions. 
However,  as  noted  above,  the  1990 
amendments  give  special  standing  to 
States  that  submit  petitions  by  May  8, 
1992,  seeking  exemption  from  the 
preemption  provisions  of  section 
403A(a)(3),  (a)(4),  and  (a)(5)  of  the  act 
(section  10(b)(2)  of  the  1990 
amendments).  It  would,  therefore,  be 
improper  to  deny  such  petitions  because 
procedural  regulations  for  State 
petitions  have  not  been  issued.  The 
agency  thus  stated  in  the  March  14, 1991 
notice  that  it  is  likely  to  defer  action  on, 
rather  than  to  deny.  State  petitions  given 
this  special  standing  until  after  this 
proposed  rule  is  finalized.  The  agency 
requested  information  and  comments 
from  interested  persons  on  the  March 
14, 1991  notice.  The  agency  is  reflecting 
section  10(b)(2)  of  the  1990  amendments 
in  proposed  {  100.1(g). 


C.  Comments  to  Agency  Notice  on 
Procedural  Regulations 

Twelve  comments  were  received  from 
States,  industry,  industry  trade 
associations,  and  consumer  interest 
groups  in  response  to  the  March  14. 1991 
notice.  The  comments  were  considered, 
and  many  of  the  recommendations  were 
incorporated,  or  otherwise  used,  in  the 
development  of  this  proposed  rule. 

One  comment  requested  that  FDA 
withdraw  the  March  14, 1991  notice  and 
not  develop  procedural  regulations  for 
petitions  authorized  by  the  1990 
amendments.  The  comment 
characterized  the  development  of 
procedural  regulations  as  a  waste  of 
agency  resources,  and  stated  that  the 
development  of  regulations  could  take 
years  to  complete. 

The  agency  disagrees  with  this 
comment.  The  1990  amendments 
contemplate  that  the  agency  may  issue 
regulations  prescribing  the  conditions 
under  which  a  State  requirement  may  be 
exempt  from  Federal  preemption. 
Section  403A(b)  of  the  act  specifically 
authorizes  the  agency  to  grant  such 
exemptions  from  preemption  "under 
such  conditions  as  may  be  prescribed  by 
regulation."  Furthermore,  the  agency 
believes  that  it  is  essential  that  a  State 
provide  the  agency  with  the  necessary 
information  to  facilitate  the  agency's 
review  of  these  petitions  and  to  enable 
it  to  make  the  findings  required  by 
section  403A(b)  of  the  act.  The  agency 
believes  that  the  development  of 
procedural  regulations  that  specify  the 
format  of  State  petitions  and  the 
information  that  should  be  included  in 
such  petitions:  (1)  Will  result  in  the  most 
efficient  use  of  the  agency's  and  the 
States  resources.  (2)  will  expedite  the 
review  and  the  decision-making  process, 
and  (3)  will  enable  the  agency  to 
evaluate  all  petitions  in  a  consistent 
manner. 

Some  comments  recommended  that 
petitions  for  exemption  from  preemption 
be  submitted  as  citizens'  petitions  under 
§  10.30  (21  CFR  10.30). 

The  agency  believes  that  S  10.30  alone 
does  not  provide  adequate  guidance  to  a 
State  seeking  exemption  from 
preemption,  especially  with  respect  to 
the  specific  showings  required  of  a 
petitioner  by  the  1990  amendments. 
However,  some  of  the  provisions  of 
S  10.30  are  applicable  to  State  petitions 
and  have  been  adopted  in  the  proposed 
procedural  regulation  as  described  in 
the  next  section. 

Other  comments  recommended  that 
the  petition  procedure  be  modeled  after 
the  Consumer  Product  Safety 
Commission's  (CPSC)  regulations  for  the 
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exemption  of  State  requirements  from 
preemption  by  the  provisions  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1191 
et  seq],  the  Consumer  Product  Safety 
Act  (15  U.S.C.  2051  el  seq).  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.),  and  the  Poison  Prevention 
Packaging  Act  (15  U.S.C.  1471  et  seq.) 
(56  FR  3414.  January  30. 1991).  As  is  the 
case  for  the  1990  amendments,  the 
preemption  provisions  of  the  four  CPSC 
administered  acts  expressly  bar 
differing  State  requirements  unless 
exemption  is  granted  by  the  Federal 
agency  upon  petition  by  a  State. 

An  exemption  may  be  granted  by  the 
CCSC  only  if  it  finds  that  compliance 
with  the  State  requirement  will  not 
result  in  a  violation  of  the  applicable 
CPSC  requirements;  that  the  State 
requirement  provides  a  substantially 
higher  degree  of  protection  than  the 
CPSC  requirement  from  the  risk  of 
illness  or  injury  that  they  both  address: 
Hnd  that  the  State  requirement  does  not 
unduly  burden  interstate  commerce.  In 
1977.  the  United  States  District  Court  for 
the  District  of  Minnesota  in  Cosmetic. 
Toiletry  and  Fragrance  Association. 
Inc..  et  al.  v.  State  af  Minnesota  ef  a/.. 
440  F.  Supp.  1218  (D.  Minn.  1977). 
a  ff irrtied  57S  F.2d  1256  (8th  Cir.  1978),  in 
examining  the  preemption  provisions  of 
the  CPSC  administered  acts,  described 
this  approach  as  representing  "the  most 
appropriate  response  to  the  factors 
present  in  the  modem  regulatory 
process — legislative  rulemaking  on  a 
national  scale,  state  attempts  to  provide 
a  greater  degree  of  protection,  and 
corresponding  burdens  on  interstate 
commerce.  As  it  also  represents  the 
most  recent  Congressional  response,  the 
court  suspects  that  it  would  probably  be 
adopted  if  Congress  were  once  again  to 
legislate  with  regards  to  food,  drug,  and 
cosmetic  products."  The  1990 
amendments  are  a  more  recent 
congressional  response,  and  Congress 
did  adopt  similar  criteria. 

The  recommendation  that  the  CPSC 
regulations  serve  as  a  model  for  this 
proposed  rule  has  merit  because  the 
CPSC  regulations  and  this  proposed  rule 
pertain  to  the  same  matter-exemption 
from  preemption.  Further,  the  agency 
finds  the  general  format  of  the  CPSC 
regulations  to  be  useful  and  appropriate 
as  a  general  format  for  the  procedural 
regulations  that  the  agency  is  proposing 
hfirein.  The  agency  has  therefore 
followed  the  same  general  format  in  its 
proposed  regulation  as  is  in  the  CPSC 
regulations  in  16  CFR  part  1061. 
However,  many  of  the  substantive 
elements  of  FDA's  regulation  differ  from 
Ihobc  of  the  CPSC  regulation  inasmuch 


as  they  address  the  substantive 
requirements  of  1990  amendments. 

Some  comments  requested  that 
individuals  or  parties  other  than  States 
be  accorded  the  right  to  petition  for 
exemption. 

The  agency  believes  that  only  Slates 
have  legal  standing  to  petition  for 
exemption.  The  agency's  opinion  is 
based  on  the  wording  in  the  1990 
amendments  that.  "Upon  petition  of  a 
State  or  a  political  subdivision  of  a 
State,  the  agency  may  exempt  '  *   *." 
Thus,  Congress  did  not  auti^orize 
petitions  from  other  parties. 

Two  comments  indicated  to  the 
agency  that  preemption  is  not  well 
understood.  These  comments  stated  that 
a  State  should  be  able  to  petition  for  an 
exemption  from  preemption  when  the 
State  has  lulieling  requirements  that  are 
not  addressed  directly  or  indirectly  by 
Federal  law,  or  when  the  State 
requirement  is  not  preempted  by  any 
Federal  law,  either  explicitly  or 
implicitly. 

The  agency  is  not  taking  any  action  in 
response  to  these  comments.  If  a  State 
requirement  is  not  preempted  by  a 
Federal  law.  it  simply  makes  no  sense  to 
provide  a  mechanism  by  which  a  State 
can  seek  exemption  from  preemption  for 
that  requirement.  An  exemption  is  an 
immunity  from  a  requirement.  If  the 
requirement  does  not  apply,  that  is,  the 
State  requirement  is  not  subject  to 
preemption,  there  is  no  need  for  a 
mechanism  by  which  the  immunity  may 
be  sought. 

Moreover,  section  6(c)(1)  of  the  1990 
amendments  clearly  manifests 
Congress's  intention  that  the  1990 
amendments  "shall  not  be  construed  to 
preempt  any  provision  of  State  law, 
unless  such  provision  is  expressly 
preempted  under  section  403A  of  the 
Act."  Section  403A  of  the  act  is  only 
operative  in  matters  where  there  is  a 
Federal  requirement  applicable  to  the 
labeling  addressed  in  the  State 
requirement.  If  there  is  no  applicable 
Federal  requirement  that  has  been  given 
preemptive  status  by  Congress,  there  is 
no  competing  claim  of  jurisdiction,  and. 
therefore,  no  basis  under  the  1990 
amendments  for  Federal  preemption  or 
grounds  to  justify  the  submission  of  a 
State  petition  for  exemption.  Therefore. 
FDA  has  no  authority  under  the  1990 
amendments  to  rule  on  State  petitions 
for  exemption  where  the  1990 
amendments  have  not  imposed  such 
F'ederal  requirements.  Of  course  section 
6(c)(3)  of  the  1990  amendments  provides 
that  the  amendments  shall  not  affect 
any  preemption,  expressed  or  implied, 
which  arises  under  the  Constitution  or 
other  provisions  of  Federal  law  or 
regulation. 


Several  examples  of  the  types  of  State 
requirements  that  would  not  be  subject 
to  the  preemption  provisions  of  the  1990 
amendments  were  given  in  the 
Congressional  Record  of  July  30, 1990 
(H5842).  The  examples  included  State 
laws  pertaining  to  issues  for  which  there 
is  no  national  framework,  such  as  open 
date  labeling,  unit  price  labeling, 
container  deposit  labeling,  religious 
dietary  labeling,  and  previously  frozen 
labeling. 

Comments  from  States  and  consumtjr 
mterest  groups  advocated  that  the 
agency  apply  liberal  criteria  in 
establishing  the  types  and  degree  of 
information  necessary  to  sustain  a 
State's  burden  of  proof  in  a  petition. 
Comments  from  the  food  industry 
advocated  strict  construction  of  the  1990 
amendments,  and  thus  a  more  exacting 
standard  for  information  requirements 
for  Stcjte  petitions. 

In  construing  the  provisions  for 
exemption  from  preemption,  the  agency 
is  guided  by  the  policy  in  Executive 
Order  12612  (E.0. 12612)  of  October  26. 
1987  on  federalism  (.52  FR  41685  at  41687. 
October  30, 1987)  that  preemption  of 
State  law  shall  be  restricted  to  the 
minimum  level  necessary  to  achieve  the 
objectives  of  the  statute.  A  corollary  of 
this  policy  is  that  exemption  from 
preemption  should  be  liberally  granted 
to  the  extent  that  the  statutory 
objectives  are  fulfilled.  FDA  will 
consider  E.0. 12612  as  part  of  its  review 
of  any  petitions  that  it  receives. 

The  agency  therefore  must  determine 
what  effect  a  grant  of  an  exemption 
from  preemption  will  have  on  the 
congressional  objective  of  providing 
national  uniformity  for  certain  aspects 
of  food  labels  and  labeling.  Congress 
noted  that  since  the  enactment  of  the  act 
in  1938,  major  changes  have  taken  place 
in  the  marketing  of  foods  in  the  U.S.  The 
last  50  years  have  seen  a  decline  in  the 
numbers  of  plants  and  companies  that 
serve  regional  markets  and  an  increase 
in  the  nationwide  distribution  and 
marketing  of  foods.  As  one  of  the  Senate 
sponsors  of  the  bill  that  became  the  1990 
amendments  stated: 

Today,  we  have  a  single  food  supply. 
Therefore,  we  need  a  single,  integrated,  and 
coordinated  system  with  an  appropriate 
allocation  of  regulatory  responsibility  among 
the  Federal.  State,  and  local  governments. 
And.  we  need  this  for  a  reason:  We  must 
have  conndence  in  the  safety  of  our  national 
food  supply:  and  we  must  have  consumers 
who  can  make  informed  decisions  so  they 
can  adopt  sound  dietary  practices. 

(Congressional  Record.  Siecil,  October 
24. 1990.) 

Congress  included  limited  express 
preemption  in  the  1990  amendments 
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Several  examples  of  the  types  of  State 
requirements  that  would  not  be  subject 
to  the  preemption  provisions  of  the  1990 
amendments  were  given  in  the 
Congressional  Record  of  July  30, 1990 
(H5842).  The  examples  included  State 
laws  pertaining  to  issues  for  which  there 
is  no  national  framework,  such  as  open 
date  labeling,  unit  price  labeling, 
container  deposit  labeling,  religious 
dietary  labeling,  and  previously  frozen 
labeling. 

Comments  from  States  and  consum(;r 
interest  groups  advocated  that  the 
agency  apply  liberal  criteria  in 
establishing  the  types  and  degree  of 
information  necessary  to  sustain  a 
State's  burden  of  proof  in  a  petition. 
Comments  from  the  food  industry 
advocated  strict  construction  of  the  1990 
amendments,  and  thus  a  more  exacting 
standard  for  information  requirements 
for  State  petitions. 

In  construing  the  provisions  for 
exemption  from  preemption,  the  agency 
is  guided  by  the  policy  in  Executive 
Order  12612  (E.0. 12612)  of  October  26. 
1987  on  federalism  (.52  FR  41685  at  41687, 
October  30, 1987)  that  preemption  of 
State  law  shall  be  restricted  to  the 
minimum  level  necessary  to  achieve  the 
objectives  of  the  statute.  A  corollary  of 
this  policy  is  that  exemption  from 
preemption  should  be  liberally  granted 
to  the  extent  that  the  statutory 
objectives  are  fulfilled.  FDA  will 
consider  E.0. 12612  as  part  of  its  review 
of  any  petitions  that  it  receives. 

The  agency  therefore  must  determine 
what  effect  a  grant  of  an  exemption 
from  preemption  will  have  on  the 
congressional  objective  of  providing 
national  uniformity  for  certain  aspects 
of  food  labels  and  labeling.  Congress 
noted  that  since  the  enactment  of  the  act 
in  1938,  major  changes  have  taken  place 
in  the  marketing  of  foods  in  the  U.S.  The 
last  50  years  have  seen  a  decline  in  the 
numbers  of  plants  and  companies  that 
serve  regional  markets  and  an  increase 
in  the  nationwide  distribution  and 
marketing  of  foods.  As  one  of  the  Senate 
sponsors  of  the  bill  that  became  the  1990 
amendments  stated: 

Today,  we  have  a  single  food  supply. 
Therefore,  we  need  a  single,  integrated,  and 
coordinated  system  with  an  appropriate 
allocation  of  regulatory  responsibility  among 
the  Federal,  Slate,  and  local  governments. 
And.  we  need  this  for  a  reason:  We  must 
have  conndence  in  the  safety  of  our  national 
food  supply:  and  we  must  have  consumers 
who  can  make  informed  decisions  so  they 
can  adopt  sound  dietary  practices. 

(Congressional  Record.  SlBCll.  October 
24. 1990.) 

Congress  included  limited  express 
preemption  in  the  1990  amendments 


because,  according  to  one  of  the 
managers  of  the  bill  in  the  House. 

*  *  *  it  was  decided  that  the  fairest  way  to 
expect  the  food  industry  to  support  a 
nutrition  labeling  bill,  was  to  give  them  some 
types  of  preemption  of  burdensome  State 
laws  that  interfered  with  their  ability  to  do 
business  in  all  50  States.  Therefore,  the  bill 
provides  industry  with  uniformity  of  law  in  a 
number  of  important  areas — such  as 
standards  of  identity,  imitation  labeling,  and 
ingredient  labeling — that  will  permit  them  to 
conduct  their  business  in  an  efficient  and 
cost-effective  manner. 

(Congressional  Record,  H12954,  October 
26. 1990.) 

Congress  reserved  to  the  States  the 
option  of  putting  into  effect  composition 
or  labeling  requirements  that  differ  from, 
and  are  more  stringent  than,  Federal 
requirements  providing  that  the  States 
can  demonstrate  that  the  statutory 
criteria  for  exemption  from  preemption 
are  met.  The  agency  has  included  in  the 
proposed  regulations  set  forth  below  the 
matters  that  it  considers  necessary  for  a 
State  to  address  to  justify  an  exemption. 
A  more  liberal  and  less  exacting 
interpretation  of  the  types  and  depth  of 
information  required  to  sustain  a  State's 
burden  of  proof  in  a  petition  would 
undermine  the  congressional  objective 
of  national  uniformity  in  certain  aspects 
of  food  labeling. 

Several  States  suggested  that  an 
exemption  be  granted  by  an  advisory 
opinion  rather  than  by  regulation. 

Although  the  1990  amendments  do  not 
require  that  the  exemption  be  granted 
by  regulation,  the  agency  believes  that 
exempting  a  State  requirement  from 
Federal  preemption  is  a  type  of  action 
that  may  significantly  affect  many 
parties,  including  industry  and 
consumers,  and  as  such,  the  agency  is 
proposing  that  such  exemption  be 
granted  by  notice  and  comment 
rulemaking.  The  rulemaking  process  will 
provide  interested  parties  with  the 
opportunity  to  comment  on  a  proposed 
regulation  granting  exemption.  If  the 
agency  determines  that  exemption 
should  be  granted,  codification  of  the 
exemption  in  the  food  labeling 
regulations  will  ensure  that  all  of  the 
relevant  information  concerning  the 
exemption,  including  its  scope  and 
conditions,  is  readily  accessible  for 
examination  by  all  affected  parties. 

II.  Proposed  Regulation 

The  proposed  rule  states  in  §  100,l(a) 
the  scope  and  purpose  of  the  procedural 
regulation  and  cites  the  statutory 
authority  for  the  agency  to  act  on  State 
petitions  requesting  exemption  from 
preemption.  Proposed  §  100.1(b]  defines 
'he  terms  used  in  the  proposed 
egulation. 


In  proposed  §  100.1(c),  the  regulation 
lists  the  prerequisites  that  must  be  met 
for  the  merits  of  the  petition  to  be 
considered.  The  State  requirement  must 
have  been  enacted  in  its  final  form  and 
must  either  be  in  effect  or  would  be  in 
effect  but  for  the  provisions  of  section 
403A(a]  of  the  act  (proposed 
§  100.1(c)(1)). 

Under  proposed  S  100.1(c)(2),  the 
preemptive  Federal  regulation  also  must 
have  the  full  force  and  effect  of  law. 
However.  FDA  is  proposing  that  a 
petition  seeking  exemption  from  a 
Federal  requirement  that  has  been 
published  as  a  final  rule  with  a 
designated  effective  date  may  be 
submitted  before  the  effective  date  of 
that  final  rule.  Petitions  seeking 
exemption  from  Federal  requirements 
that  are  preemptive  ur  der  sections  403A 
(a)(3)  through  (a)(5)  of  the  act  and  that 
are  submitted  before  May  8, 1992  will  be 
considered  timely  even  though  the 
requirements  for  which  exemption  from 
preemption  is  requested  may  not 
actually  be  in  effect  on  that  date.  This 
portion  of  proposed  $  100.1(c)(2)  reflects 
the  special  standing  given  these 
petitions  under  section  10(b)(2)  of  the 
1990  amendments. 

Proposed  §  100.1(c)(3)  requires  that 
the  petitioner  must  be  an  official  of  the 
State  having  authority  to  act  for.  or  on 
behalf  of,  the  State  in  applying  for  an 
exemption. 

Proposed  S  100.1(c)(4)  reflects  that  a 
State  requirement  is  subject  to 
preemption  under  section  403A(a)  of  the 
act  if  it  is  not  identical  to  the 
corresponding  Federal  requirement.  In 
proposed  S  100.1(c)(4).  the  agency 
advises  that  it  interprets  the  term  "not 
identical"  to  mean  that  the  State 
imposes  obligations  or  contains 
provisions  that  are  not  imposed  by  or 
contained  in  the  applicable  Federal  law 
regulation,  including  a  standard  of 
identity,  quality,  or  fill,  or  that  differ 
from  those  imposed  by  or  contained  by 
the  applicable  Federal  law  or  regulation. 
Therefore  proposed  S  100,1  (c)  defines 
"not  identical"  as  follows: 

"Not  identical"  does  not  refer  to  the 
specific  words  in  the  requirement  but  instead 
means  that  the  State  requirement  directly  or 
indirectly  imposes  obligations  or  contains 
provisions  concerning  the  composition  or 
labeling  of  food,  or  concerning  a  food 
container,  that:  (1)  Are  not  imposed  by  or 
contained  in  the  applicable  provision 
(including  any  implementing  regulation)  of 
section  401  or  403  of  the  act,  or  (2)  differ  from 
those  specifically  imposed  by  or  contained  in 
the  applicable  provision  (including  any 
implementing  regulation)  of  section  401  or  403 
of  the  Act. 

The  requirements  for  petitions  under 
section  403A(b)  of  the  act  are  proposed 


in  the  petition  format  requirements  in 
S  100,l(d).  The  petitioner  should  identify 
and  document  the  State  requirement  for 
which  exemption  is  sought,  identify  the 
Federal  requirement  that  is  believed  to 
preempt  the  State  requirement,  explain 
the  rationale  of  the  State  requirement, 
and  compare  it  to  the  Federal 
requirement.  The  petitioner  should 
address  with  specificity  the  grounds  for 
exemption  from  preemption  stated  in  the 
1990  amendments.  In  this  regard,  the 
State  will  be  expected  to  show  that  the 
State  requirement  will  not  cause  a  food 
label  to  be  in  violation  of  any  applicable 
requirement  under  Federal  law.  In  a 
case  where  a  State  requirement  would 
allow  for  the  violation  of  any  Federal 
requirement,  the  agency  could  not  grant 
the  petition.  The  State  would  be  free, 
however,  to  submit  a  citizen  petition  to 
the  agency  under  S  10.30  to  amend  the 
Federal  requirement  to  the  extent  the 
agency  could  affect  such  an  amendment 
by  regulation.  The  State  will  also  have 
to  supply  specific  information  on  the 
effect  that  the  granting  of  exemption  will 
have  on  interstate  commerce.  This 
information  will  be  used  by  the  agency 
in  reaching  a  finding  as  to  whether 
granting  the  exemption  will  unduly 
burden  interstate  commerce.  Finally,  the 
petitioner  should  identify  and  discuss 
the  particular  information  need  that  the 
State  requirement  is  designed  to  meet 
that  is  not  met  by  Federal  law.  In  this 
context,  any  public  health 
considerations  will  be  relevant 

The  proposal  also  states  that  the 
petition  needs  to  include  a  claim  for  a 
categorical  exclusion  under  21  CFR  25.24 
or  an  environmental  assessment  under 
21  CFR  25.31.  Finally,  the  proposal  states 
that  the  petition  should  include  the 
name  and  address  of  the  person  to  be 
notified  of  the  agency's  action 
concerning  the  petition  and  a 
certification  by  the  petitioner  that  to  his 
best  knowledge  and  belief,  the  petition 
includes  all  information  and  views  on 
which  it  relies. 

The  proposed  rule  provides  in 
§  100.1(e)  that  public  disclosure  of  State 
petitions  will  be  governed  by  the  rules 
specified  in  §  10.20(j).  Proposed 
S  100.1(f)  details  the  procedures  for  the 
agency's  consideration  of  State 
petitions.  Section  100.1(f)(1)  states  that 
unless  otherwise  specified,  all  relevant 
provisions  and  requirements  of  21  CFR 
Part  10 — Administrative  Practices  and 
Procedures,  Subpart  B — General 
Administrative  Procedures,  are 
applicable  to  State  petitions  requesting 
exemption  from  Federal  preemption 
under  section  403A(b)  of  the  act.  Such 
provisions  include  the  opportimity  for  an 
interested  person  to  request 
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reconsideration  of  (he  agency's  decision 
on  a  petition  under  §  10.33. 

Proposed  §  100.1(0(2)  provides  that  if 
a  petition  does  not  meet  the  prerequisite 
requirements  of  S  100.1(c),  the  agency 
will  issue  a  letter  to  the  petitioner 
denying  the  petition  and  stating  in  what 
respect  the  petition  did  not  meet  the 
prerequisite  requirements.  Proposed 
§  100.1(f)(3)  states  that  if  a  petition 
appears  to  meet  the  prerequisite 
requirements  in  §  100.1(c),  it  will  be  tiled 
by  the  Dockets  Management  Branch, 
stamped  with  the  date  of  filing,  and 
assigned  a  docket  number  to  be  used  for 
all  subsequent  submissions  relating  to 
the  petition.  The  filing  of  the  petition  is 
without  prejudice  concerning  the 
agency's  final  action  on  (he  petition. 
Proposed  §  100.1(f)(4)  provides  tha(  any 
interested  person  may  submit  written 
comments  on  a  filed  petition  as  provided 
in  §  10.30(d). 

Proposed  §  100.1(r)(5)  provides  that 
within  90  days  of  the  date  of  filing,  the 
agency  will  furnish  a  response  to  the 
petitioner.  The  response  will  either  (1) 
State  that  the  agency  has  tentatively 
determined  that  the  petition  merits  the 
granting  of  an  exemption,  and  that  FDA 
intends  to  publish  in  the  Federal 
Register  a  proposal  to  gran(  (he 
exemp(ion  (hrough  rulemaking.  (2)  deny 
the  pedtion  and  state  (he  reasons  for 
such  denial,  or  (3)  provide  a  (en(ative 
response  stating  why  the  agency  has 
been  unable  (o  reach  a  decision  on  (he 
petition,  e.g.,  because  of  other  agency 
priorities  or  a  need  for  additional 
information. 

An  exemption  under  this  proposed 
regulation  will  be  granted  only  to  the 
petitioner  State.  Exemption  from 
preemption  is  largely  based  on  an 
evaluation  of  a  unique  situation  within  a 
State.  Should  a  situation  arise  that  is 
more  national  in  scope,  the  agency 
would  consider  amending  the  Federal 
requirement  because  the  action 
requested  would  be  more  universal  than 
that  envisioned  by  Congress  in 
providing  for  exemption. 

III.  Comments 

Interested  persons  may.  on  or  before 
February  25. 1992,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docke(  number  found  in  brackets  in  (he 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


IV.  Paperwork  Reductioa  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  provisions  of  S  100.1  Petitions 
requesting  exemption  from  preemption 
for  State  or  local  requirements  relating 
to  submission  of  petitions  to  FDA  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB). 
These  provisions  will  not  be  effec(ive 
un(il  FDA  ob(ains  OMB  approval.  FDA 
will  give  no(ice  of  OMB  approval  of 
these  requirements  in  the  Federal 
Register  as  part  of  any  final  rule  (hat  is 
based  on  this  proposal. 

V.  Economic  Impact  ajod  Federalism 
Implications 

FDA  has  examined  (he  economic 
implicadons  of  (he  proposed  rule 
per(aining  (o  21  CFR  par(  100 
requirements  as  required  by  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking  and  the  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible.  As 
discussed  in  section  I.C.  of  this 
document,  FDA  has  fully  considered  (he 
effect  of  Executive  Order  12612. 

This  proposed  regulation  codifies 
procedures  to  be  followed  by  a  State  or 
local  government  in  petitioning  the 
agency  for  an  exemption  from 
preemption  by  Federal  food  standards 
and  labeling  regulations.  FDA  has  no 
information  as  to  the  cost  to  a  Stale  (o 
prepare  and  submi(  the  required  petition 
to  (he  agency;  however,  (he  petition 
process  has  been  structured  to  minimize 
the  paperwork  burden  on  the  State.  If. 
for  example,  (he  required  paperwork 
costs  $100  per  State  action  to  prepare,  it 
would  (ake  over  1  miUion  enforcemen( 
actions  to  cause  this  proposed 
requirement  to  become  a  major  rule,  an 
unlikely  event.  Thus.  FDA  concludes 
that  this  proposed  rule  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291.  In  addition.  FDA  certifies  that 
this  action  will  no(  resul(  in  a  significant 
economic  impact  on  a  substandal 
number  of  small  en(i(ies  as  defined  by 
the  Regulatory  Flexibility  Act. 

VT.  EDviroamental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
(he  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VII.  Effective  Date 

The  agency  intends  to  issue  final 
regulations  pertaining  to  the  State 
enforcement  provisions  of  the  1990 
amendments  by  November  8, 1992.  The 
agency  is  proposing  that  any  final  rule 
that  may  issue  based  upon  (his  proposal 
become  effective  November  8, 1992,  or 
30  days  after  publication  in  the  Federal 
Register,  if  earlier.  The  agency  believes 
that  November  8, 1992.  is  (he 
appropriate  effective  dale  for  these 
petition  regulations  because  that  is  the 
date  on  which  section  307  of  the  act 
becomes  effective,  under  which  States 
may  bring  enforcement  actions  in  (heir 
own  names  in  Federal  courts  for 
violations  of  Federal  requirements 
having  preemptive  effect  under  the  1990 
amendments.  November  8, 1992.  is  also 
the  date  by  which  the  agency  is  to  have 
published  final  regulations  implementing 
sections  403(q)  and  403(r)  (see  sections 
2(b)  and  3(1)(B)  of  the  1990  amendments) 
as  well  as  a  list  of  sections  adequately 
implementing  (he  statutory  requirements 
specified  in  section  403A(a)(3)  (see 
section  6(b)(3)(B)  of  (he  1990 
amendments). 

List  of  Subjects  in  21  CFR  Part  100 

Adminis(ra(ive  pracfice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  100  be  amended  as  follows: 

PART  100— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  402.  403.  409,  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  331.  342.  343.  34a  371). 

2.  A  new  subpart  A  consisting  of 
§  100.1  is  added  to  read  as  follows: 

Subpart  A— State  and  Local 
Requirements 

§  100.1    PetltkMW  requestinc  exemption 
from  preemption  for  State  or  local 
requirements. 

(a)  Scope  and  purpose.  (1)  This 
subpart  applies  to  the  submission  and 
consideration  of  petitions  under  section 
403A{b)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  (the  act),  by  a  State  or  a 
political  subdivision  of  a  S(atc, 
requesting  exemption  of  a  State 
requirement  from  preemption  under 
section  403A(a)  of  (he  ac(. 

(2)  Section  403A(b)  of  (he  ac(  provides 
(ha(  where  a  State  requirement  has  been 
preempted  under  section  403A(a)  of  the 
act,  the  State  may  petition  the  agency 


ovember  27.  1<»91  /  Proposed  Rules 


VII.  Effective  Date 

The  agency  intends  to  issue  final 
regulations  pertaining  to  the  State 
enforcement  provisions  of  the  1990 
amendments  by  November  a  1992.  The 
agency  is  proposing  that  any  final  rule 
that  may  issue  based  upon  this  proposal 
become  effective  November  8, 1992,  or 
30  days  after  publication  in  the  Federal 
Register,  if  earlier.  The  agency  believes 
that  November  8, 1992,  is  the 
appropriate  effective  dale  for  these 
petition  regulations  because  that  is  the 
date  on  which  section  307  of  the  act 
becomes  effective,  under  which  States 
may  bring  enforcement  actions  in  their 
own  names  in  Federal  courts  for 
violations  of  Federal  requirements 
having  preemptive  effect  under  the  1990 
amendments.  November  B,  1992,  is  also 
the  date  by  which  the  agency  is  to  have 
published  final  regulations  implementing 
sections  403(q)  and  403(r)  (see  sections 
2(b)  and  3(1)(B)  of  the  1990  amendments) 
as  well  as  a  list  of  sections  adequately 
implementing  the  statutory  requirements 
specified  in  section  403A(a)(3)  (see 
section  6(b)(3)(B)  of  the  1990 
amendments). 

List  of  Subjects  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  100  be  amended  as  follows: 

PARTI  00— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  402.  403.  409.  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  331.  342.  343.  34a  371). 

2.  A  new  subpart  A  consisting  of 
§  100.1  is  added  to  read  as  follows: 

Subpart  A— State  and  Local 
Requirements 

$100.1    Petitions  requestinc  exemption 
from  preemption  for  State  or  local 
requirements. 

(a)  Scope  and  purpose.  (1)  This 
subpart  applies  to  the  submission  and 
consideration  of  petitions  under  section 
403A(b)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (the  act),  by  a  State  or  a 
political  subdivision  of  a  State, 
requesting  exemption  of  a  State 
requirement  from  preemption  under 
section  403A(a)  of  the  act. 

(2)  Section  403A(b)  of  the  act  provides 
that  where  a  State  requirement  has  been 
preempted  under  section  403A(a)  of  the 
act,  the  State  may  petition  the  agency 


for  an  exemption.  The  agency  may  grant 
the  exemption  if  the  agency  finds  that 
the  State  requirement  will  not  cause  any 
food  to  be  in  violation  of  any  applicable 
requirement  under  Federal  law,  will  not 
unduly  burden  interstate  commerce,  and 
is  designed  to  address  a  particular  need 
for  Information  that  is  not  met  by  the 
preemptive  Federal  requirement. 

(b)  Definitions.  (1)  Act  means  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  IJS.C  321  et  seq.]. 

[2]  Agency  means  the  Food  and  Drug 
Administration. 

(3)  Commissioner  means  the 
Commissione    "f  Food  and  Drugs. 

(4)  State  meaiu>  a  State  as  defined  in 
section  201(a)(1)  of  the  act  (which 
includes  a  territory  of  the  United  States, 
the  District  of  Columbia,  and  Puerto 
Rico)  or  any  political  subdivision  of  a 
State  having  authority  to  issue  food 
standards  and  food  labeling  regulations 
having  force  of  law. 

(5)  State  requirement  means  any 
statute,  standard,  regulation,  or  other 
requirement  that  is  issued  by  a  State. 

(c)  Prerequisites  for  petitions  for 
exemption  from  preemption.  The  Food 
and  Drug  Administration  will  consider  a 
petition  for  exemption  from  preemption 
on  its  merits  only  if  the  petition 
demonstrates  that: 

(1)  The  State  requirement  was  enacted 
or  was  issued  as  a  final  rule  by  an 
authorized  official  of  the  State  and  is  in 
effect  or  would  be  in  effect  but  for  the 
provisions  of  section  403A  of  the  act. 

(2)  The  State  requirement  is  subject  to 
preemption  under  section  403A(a)  of  the 
act  because  of  a  statutory  provision 
listed  in  that  section  or  because  of  a 
Federal  standard  or  other  Federal 
regulation  that  is  in  effect,  or  that  has 
been  published  as  a  final  rule  with  a 
designated  effective  date,  and  that  was 
issued  under  the  authority  of  a  statutory 
provision  listed  in  that  section.  For  the 
purposes  of  this  subpart,  all  petitions 
seeking  exemption  from  preemption 
under  section  403A(a)(3)  through  (a)(5) 
of  the  act,  if  submitted  before  May  8, 
1992,  will  be  considered  timely  even 
though  the  applicable  statutory 
provisions  or  regulations  are  not  yet  In 
effect. 

(3)  The  petitioner  is  an  official  of  a 
Slate  having  authority  to  act  for,  or  on 
behalf  of,  the  Government  in  applying 
for  an  exemption  of  State  requirements 
from  preemption. 

(4)  The  State  requirement  is  subject  to 
preemption  under  section  403A(a)  of  the 
act  because  it  is  not  identical  to  the 
requirement  of  the  preemptive  Federal 
statutory  provision  or  regulation 
including  a  standard  of  identity, 
quantity,  and  fill.  Not  identical  does  not 
refer  to  the  specific  words  in  the 


requirement  but  instead  means  that  the 
State  requirement  directly  or  iiMlirectly 
imposes  obligations  or  contains 
provisions  concerning  the  composition 
or  labeling  of  food,  or  concerning  a  food 
container,  that: 

(i)  Are  not  imposed  by  or  contained  in 
the  applicable  provision  (including  any 
implementing  regulation)  of  section  401 
or  403  of  the  act;  or 

(ii)  Differ  from  those  specifically 
imposed  by  or  contained  in  the 
applicable  provision  (including  any 
implementing  regulation]  of  section  401 
|0r  403  of  the  act. 
!    (d)  Form  of  Petition.  (1)  AH 
information  included  in  the  petition 
should  meet  the  general  requirements  of 
§  10.20(c)  of  this  chapter. 

(2)  Four  copies  of  the  petition  for 
exemption  from  preemption  for  a  State 
requirement  shall  be  submitted  to  the 
Dockets  Management  Branch  in  the 
following  form: 

Pate) 

Dockets  Management  Branch,  Food  and  Drug 

Adninistration,  Department  of  Health  and 

Human  Services,  Rm.  1-23, 12420  Parklawn 

Dr.,  Rockviile,  MD  20857. 

Petition  Requesting  Exemption  From 
Preemption  for  State  Reqtmement 

The  undersigned  submits  this  petiU'on 
under  section  403A(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  to  request  that  the 
Food  and  Drug  Administration  exempt  ■ 
Slate  requirement  frum  preemption. 

The  undersigned  tias  authority  to  act  for.  or 
on  behalf  of.  the  [identify  State  or  political 
subdivision  of  the  State]  because  [document 
petitioner's  authority  to  submit  petition  on 
behalf  of  the  State). 

A.  Action  Requested 

1.  Identify  and  give  the  exact  wording  of 
the  State  requirement  and  give  date  it  was 
enacted  or  issued  in  fmal  form. 

2.  Identify  the  specific  standard  or 
regulation  that  is  l>el>eved  to  preempt  the 
State  requirement  and  the  section  and 
paragraph  of  the  act  that  the  standard  or 
regulation  implementa. 

B.  Documentation  of  State  Requirement 

Provide  a  copy  of  the  State  requirement 
that  is  the  subject  of  the  application.  Where 
available,  t>>e  application  should  also  include 
copies  of  any  legislative  history  or 
background  materials  used  in  issuing  the 
requirement  including  bearing  reports  or 
studies  concerning  the  development  or 
consideration  of  the  requirement. 

C.  Statement  of  Grounds 

A  petition  for  an  exemption  from 
preemption  should  contain  the  following: 

1.  An  explanation  of  the  State  requirement 
and  its  rationale,  and  a  comparison  of  State 
and  Federal  requirements  to  show 
differences. 

2.  An  explanation  of  why  compliance  with 
the  State  requirement  would  not  cause  a  food 
to  be  in  violation  of  any  applicable 
requirement  under  Federal  law. 


3.  hiformation  on  the  effect  that  granting 
the  State  petition  will  have  on  interstate 
commerce.  The  petition  should  contain 
information  on  economic  feasibility,  i.*.. 
whether  the  State  and  Federal  re«piiremenU 
have  signiftcantly  different  effects  on  the 
production  and  distributioD  of  (he  food 
product;  comparison  of  the  costs  of 
compliance  as  shown  by  data  or  information 
on  the  actual  or  anticipated  effect  of  the  State 
and  Federal  requirements  on  the  sale  and 
price  of  the  food  product  in  interstate 
commerce:  and  the  effect  of  the  State 
requirement  on  the  availability  of  the  food 
product  to  consumers.  To  the  extent  possible, 
the  petitioa  should  indude  information 
showing  that  it  is  practical  and  feasible  for 
producers  of  food  products  to  comply  with 
the  State  requirement.  Such  information  may 
be  submitted  in  the  form  of  statements  from 
affected  persons  indicating  their  abilit)  to 
comply. 

4.  Identification  of  a  particular  need  fur 
information  that  the  Slate  requirement  is 
designed  to  meet,  which  need  is  not  met  by 
Federal  law.  The  petition  should  describe  the 
conditions  that  require  the  Slate  to  petition 
for  an  exemption,  the  information  need  that 
the  Stale  requirement  fulfills,  the  iitadequacy 
of  the  Federal  requirement  in  addressing  this 
need,  and  the  geographical  area  or  political 
suixlivisioD  in  which  such  need  exists. 

D.  Environmental  Impact 

The  petition  shall  contain  a  claim  for 
categorical  exclusion  under  2I3CFR  25.24  or 
an  environmental  assessment  under  21  CFR 
25.31. 

E.  Notification 

Provide  name  and  address  of  person, 
branch,  department,  or  other  instrumentulily 
of  the  State  government  that  should  be 
notified  of  the  Commissioner's  action 
concerning  the  petition. 

F.  Certification 

The  undersigned  certifies,  that,  to  the  best 
knowledge  and  belief  of  the  undersigned,  this 
petition  includes  all  information  and  views 
on  which  the  petition  relies. 

(Signature)    — 

(Name  of  petitioner)   

(Mailing  address) 


(Telephone  number)  

(e)  Submission  of  petition  for 
exemption: public  disclosure.  The 
availability  for  public  disclosure  of  a 
petition  for  exemption  will  be  governed 
by  the  rules  specified  in  1 10.20(i)  of  this 
chapter. 

(f)  Agency  consideration  of  petitions. 
(1)  Unless  otherwise  specified  in  this 
section,  all  relevant  provisions  and 
requirements  of  subpart  B  of  part  10  of 
this  chapter,  are  applicable  to  State 
petitions  requesting  exemption  from 
Federal  preemption  under  section 
403A(b)  of  the  act. 

(2)  If  a  petition  does  not  meet  the 
prerequisite  requirement*  of  paragraph 
(c)  of  this  section,  the  agency  will  issue 
a  letter  to  the  petitioner  denying  the 
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petition  and  stating  in  what  respect  the 
petition  does  not  meet  these 
requirenients. 

(3)  If  a  petition  appears  to  meet  the 
prerequisite  requirements  in  paragraph 
(c)  of  this  section,  it  will  be  filed  by  the 
Dockets  Management  Branch,  stamped 
with  the  date  of  filing,  and  assigned  a 
docket  number.  The  docket  number 
identifies  the  file  established  by  the 
Dockets  Management  Branch  for  all 
submissions  relating  to  the  petition,  as 
provided  in  this  part.  Subsequent 
submissions  relating  to  the  matter  must 
refer  to  the  docket  number  and  will  be 
filed  in  the  docket  file.  The  Dockets 
Management  Branch  will  promptly 
notify  the  petitioner  in  writing  of  the 
filing  and  docket  number  of  a  petition. 

(4)  Any  interested  person  may  submit 
written  comments  to  the  Dockets 
Management  Branch  on  a  filed  petition 
as  provided  in  §  10.30(d)  of  this  chapter. 

(5)  Within  90  days  of  the  date  of  filing 
the  agency  will  furnish  a  response  to  the 
petitioner.  The  response  will  either 

(i]  State  that  the  agency  has 
tentatively  determined  that  the  petition 
merits  the  granting  of  an  exemption,  and 
that  it  intends  to  publish  in  the  Federal 
Register  a  proposal  to  grant  the 
exemption  through  rulemaking; 

(ii)  Deny  the  petition  and  state  the 
reasons  for  such  denial;  or 

(iii)  Provide  a  tentative  response 
indicating  why  the  agency  has  been 
unable  to  reach  a  decision  on  the 
petition,  e.g.,  because  of  other  agency 
priorities  or  a  need  for  additional 
information. 

(g)  If  a  State  submits  a  petition  for 
exemption  of  a  State  requirement  from 
preemption  under  section  403A(a)(3) 
through  (a)(5)  of  the  act  before  May  8, 
1992.  that  State  requirement  will  not  be 
subject  to  preemption  until: 

(1)  November  8. 1992;  or 

(2)  Action  on  the  petition,  whichever 
occurs  later. 

Dated:  November  4. 1991. 
David  A.  Kessler . 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services. 
IFR  Doc.  91-27153  Filed  11-26-91;  8:45  am] 
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21  CFR  Part  100 
[Docket  No.  91N-0343] 
RIN  C905-AD08 

State  Enforcement  Provisions  of  the 
Nutrition  Labeling  and  Education  Act 
of  1990 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
implement  section  4  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments),  which  provides  for 
State  enforcement  of  certain 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  so  long  as 
the  state  provides  30  days  notice  of  its 
intent  to  act  and  complies  with  other 
procedural  requirements  before  taking 
any  such  enforcement  action.  The 
agency  is  proposing  to  adopt  regulations, 
that  will  provide  the  states  with 
instructions  on  how  to  give  the  requisite 
30-day  notice.  FDA  has  framed  these 
instructions  to  ensure  that  this 
notification  system  functions  efficiently. 
This  proposal  also  describes  relevant 
State  and  Federal  obligations. 
DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  F.  Oliver,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-310),  Food 
and  Drug  Administration.  200  C  Street 
SW.,  Washington,  DC  20204,  202-485- 
0187. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535).  The  1990  amendments 
make  the  most  significant  changes  in 
food  labeling  law  since  the  passage  of 
the  act  in  1938.  In  this  document,  FDA  is 
proposing  to  adopt  procedures  to 
implement  section  4  of  the  1990 
amendments,  which  amended  section 
307  of  the  act  (21  U.S.C.  337)  to  authorize 
states  to  enforce  certain  sections  of  the 
act  in  their  own  names. 

Before  the  passage  of  the  1990 
amendments,  section  307  of  the  act 
required  that  all  enforcement 
proceedings  be  by,  and  in  the  name  of. 
the  United  States.  A  state  could  only  use 
its  own  laws  to  bring  enforcement 
action  against  food  located  in  that  state. 
Any  enforcement  of  the  act  had  to  be 
undertaken  by  the  Federal  government. 

Under  the  1990  amendments,  section 
307(b)(1)  of  the  act  has  been  revised  to 
authorize  a  state  to  bring  in  Federal 
court  in  its  own  name  and  within  its 


jurisdiction  proceedings  for  the  civil 
enforcement,  or  to  restrain  violations,  of 
section  401  (Definitions  and  Standards 
for  Foods)  and  of  the  misbranding 
provisions  of  sections  403(b)  (offered  for 
sale  under  another  name),  403(c) 
(imitation  of  another  food),  4C3(d) 
(misleading  containers),  403(e)  (name 
and  address  of  manufacturer  and  net 
weight),  403(f)  (prominence  of 
information  on  label),  403(g) 
(representation  as  to  definition  and 
standard  of  identity),  403(h) 
(representation  as  to  standard  of  quality 
and  fill  of  container),  403(i)  (common  or 
usual  name  and  ingredient  labeling  of  all 
fabricated  food),  403(k)  (artificial 
flavoring,  artificial  coloring,  or  chemical 
preservative),  403(q)  (nutrition 
information),  and  403(r)  (claims)  of  the 
act  (21  U.S.C.  341,  343(b)  through  (i),  (k), 
(q),  and  (r)),  if  the  food  that  is  the 
subject  of  the  proceeding  is  located 
within  the  state.  This  provision  will 
enable  the  states  to  supplement  FDA  s 
enforcement  capabilities.  It  is  effective 
24  months  after  date  of  enactment.  See 
section  10(a)(1)(C)  of  the  1990 
amendments. 

Under  section  307(b)(2)  of  the  act, 
however,  a  state's  ability  to  exercise 
this  new  authority  to  enforce  Federal 
law  is  predicated  on  certain  conditions: 

(1)  A  proceeding  may  not  be 
commenced  unless  the  state  has  given 
notice  to  FDA  that  it  intends  to  bring 
such  proceeding;  also,  the  state  must 
wait  30  days  after  giving  notice  before 
instituting  action. 

(2)  If  after  receiving  such  notice,  FDA. 
within  30  days,  commences  an  informal 
or  formal  enforcement  action  pertaining 
to  the  food  in  question,  the  state  may 
not  bring  its  proceeding  until  an 
additional  60  days  have  passed  (90  days 
from  the  initial  notice  by  the  state). 

(3)  If  FDA  is  diligently  prosecuting  a 
proceeding  in  court  pertaining  to  such 
food,  has  settled  such  proceeding,  or  has 

-  settled  the  informal  enforcement  action 
or  the  formal  enforcement  action 
pertaining  to  such  food,  the  state  may 
not  institute  a  proceeding.  Section 
307(b)(2)  of  the  act,  however,  does 
permit  a  state  to  intervene  as  a  matter  of 
right  in  any  court  proceeding  that  has 
been  brought  by  FDA. 

Although  the  statute  and  legislative 
history  are  silent  as  to  what  is  meant  by 
"informal  or  formal  enforcement 
action."  FDA  interprets  "informal 
enforcement  actions"  to  include  warning 
letters,  recalls,  and  detentions.  It 
interprets  "formal  enforcement  actions" 
to  include  seizures,  injunctions,  and 
prosecutions.  Informal  actions  include 
those  that  FDA  can  take 
administratively,  while  formal  actions 
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jurisdiction  proceedings  for  the  civil 
enforcement,  or  to  restrain  violations,  of 
section  401  (Definitions  and  Standards 
for  Foods]  and  of  the  misbranding 
provisions  of  sections  403(b)  (offered  for 
sale  under  another  name).  403(c) 
(imitation  of  another  food).  403(d) 
(misleading  containers).  403(e)  (name 
and  address  of  manufacturer  and  net 
weight).  403(f)  (prominence  of 
information  on  label).  403(g) 
(representation  as  to  defmition  and 
standard  of  identity).  403(h) 
(representation  as  to  standard  of  quality 
and  fill  of  container).  403(1)  (common  or 
usual  name  and  ingredient  labeling  of  all 
fabricated  food),  403(k)  (artificial 
flavoring,  artificial  coloring,  or  chemical 
preservative).  403(q)  (nutrition 
information),  and  403(r)  (claims)  of  the 
act  (21  U.S.C.  341.  343(b)  through  (i).  (k). 
(q).  and  (r)).  if  the  food  that  is  the 
subject  of  the  proceeding  is  located 
within  the  state.  This  provision  will 
enable  the  states  to  supplement  FDA  s 
enforcement  capabilities.  It  is  effective 
24  months  after  date  of  enactment.  See 
section  10(a)(1)(C)  of  the  1990 
amendments. 

Under  section  307(b)(2)  of  the  act. 
however,  a  state's  ability  to  exercise 
this  new  authority  to  enforce  Federal 
law  is  predicated  on  certain  conditions: 

(1)  A  proceeding  may  not  be 
commenced  unless  the  state  has  given 
notice  to  FDA  that  it  intends  to  bring 
such  proceeding;  also,  the  state  must 
wait  30  days  after  giving  notice  before 
instituting  action. 

(2)  If  after  receiving  such  notice.  FDA. 
within  30  days,  commences  an  informal 
or  formal  enforcement  action  pertaining 
to  the  food  in  question,  the  state  may 
not  bring  its  proceeding  until  an 
additional  60  days  have  passed  (90  days 
from  the  initial  notice  by  the  state). 

(3)  If  FDA  is  diligently  prosecuting  a 
proceeding  in  court  pertaining  to  such 
food,  has  settled  such  proceeding,  or  has 

.  settled  the  informal  enforcement  action 
or  the  formal  enforcement  action 
pertaining  to  such  food,  the  state  may 
not  institute  a  proceeding.  Section 
307(b)(2)  of  the  act,  however,  does 
permit  a  state  to  intervene  as  a  matter  of 
right  in  any  court  proceeding  that  has 
been  brought  by  FIDA. 

Although  the  statute  and  legislative 
history  are  silent  as  to  what  is  meant  by 
"informal  or  formal  enforcement 
action,"  FDA  interprets  "informal 
enforcement  actions"  to  include  warning 
letters,  recalls,  and  detentions.  It 
interprets  "formal  enforcement  actions" 
to  include  seizures,  injunctions,  and 
prosecutions.  Informal  actions  include 
those  that  FDA  can  take 
administratively,  while  formal  actions 
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are  those  that  require  the  initiation  of  a 
judicial  proceeding. 

FDA  believes  that  for  purposes  of 
section  307(b)(2)(B)  of  the  act.  a  criminal 
action  would  be  a  "formal  enforcement 
action  pertaining  to  the  food,"  even 
though  the  criminal  action  is  against  a 
corporation  or  individual  and  not  the 
food  itself  (as  a  seizure  action  is),  so 
long  as  the  food  in  question  provides  the 
factual  basis,  or  part  of  the  factual  basis, 
for  the  criminal  charge  (e.g.,  the  charge 
is  for  introducing  misbranded  food  into 
interstate  commerce,  and  the  allegedly 
misbranded  food  is  the  product  that  is  to 
be  the  subject  of  the  State  action).  FDA 
also  believes  that  it  is  appropriate  to 
regard  a  criminal  action  in  this  way. 
even  though  section  307(b)(1)  only 
authorizes  the  state  to  bring  proceedings 
for  the  civil  enforcement  or  to  restrain 
violations,  of  the  specified  sections  of 
the  act  because  criminal  proceedings 
may  have  the  effect  of  eliminating  the 
alleged  misbranding,  which  would  be 
the  purpose  of  the  State  proceedings. 
FDA  requests  comments  on  these 
matters. 

FDA  is  incorporating  its  interpretation 
of  "informal  enforcement  action"  and 
"formal  enforcement  action"  in 
proposed  §  100.2(j).  

FDA  is  proposing  to  adopt  in  21  CFR 
100.2  a  set  of  regulations  that  reflect  the 
requirements  of  section  307  of  the  act. 
Proposed  S  100.2(a)  incorporates  and 
reflects  the  provisions  of  section 
307(b)(1)  of  the  act  Similarly.  pn^MMed 
S  100.2(b)  incorporates  the  provisions  of 
section  307(b)(2)(A),  (b)(2)(B).  and 
(bH2)(C)  of  the  act.  and  proposed 
S  100.2(c)  incorporates  the  provisions  of 
the  last  sentence  of  section  307(b)(2]. 

FDA  is  also  proposing  to  adopt 
procedures  that  a  state  should  follow  in 
notifying  the  agency  of  its  intention  to 
institute  an  enforcement  action.  First  in 
§  100.2(d).  FDA  is  proposing  a  standard 
format  for  the  letter  of  notification.  The 
agency  is  also  delineating  the 
information  that  should  be  submitted  in 
this  letter.  The  letter  should  include  the 
name  and  address  of  the  State  agency, 
the  name  and  address  of  the  firm 
against  which  enforcement  action  is 
proposed  (if  applicable),  the  specific 
products  covered  by  the  notification,  the 
type  and  size  of  each  product  container, 
the  manufacturing  code  (if  applicable), 
and  the  reason  for  and  type  of 
anticipated  State  enforcement  action, 
including  the  section  of  the  act  violated. 
For  example,  the  notification  would 
state  that  the  product  is  in  violation  of 
section  403(b)  of  the  act  in  that  it  is  a 
product  that  is  sold  under  the  name  of 
another  food.  It  would  go  on  to  state 
that  the  product  is  sold  as  100  percent 
pure  blackberry  juice,  whereas  it  is 


actually  a  combination  of  grape  and 
blackberry  juice  with  grape  juice  being 
the  predominant  ingredient.  Finally,  it 
would  state  that  the  anticipated  action 
is  seizure.  This  infonnation  will  enable 
FDA  to  quickly  review  the  proposed 
State  action  and  to  determine  whether 
the  agency  is  contemplating,  or  has 
undertaken,  action  against  the  food  in 
question,  or  would  undertake  action  in 
light  of  the  facts  brou^t  to  its  attention 
by  the  State. 

Under  proposed  S  10a2(e).  the  letter 
of  notification  should  be  signed  by  a 
state  official  authorized  to  institute  the 
proposed  action.  Such  a  signature  will 
ensure  that  the  state  actually  intends  to 
institute  the  action  in  question.  Under 
proposed  (  100.2(f).  the  letter  should  be 
sent  to  the  Food  and  Drug 
Administration.  Division  of  Regulatory 
Guidance  (HFF-310).  Center  for  Food 
Safety  and  Applied  NutriHon.  200  C  St. 
SW.,  Washington.  DC  20204.  It  is 
necessary  that  FDA  headquarters  be 
notified  so  that  it  can  determine  whether 
an  action  against  the  food  in  question 
Ihas  been  brought  or  is  contemplated 
anywhere  In  the  country.  Because 
Congress  used  the  word  "pertain"  in 
section  307  of  the  act.  FDA  beheves  that 
an  agency  action  anywhere  in  the 
United  States  against  the  food  in 
question  would,  under  section  307(bK2). 
bar  a  State  action  against  the  food  in 
Federal  court.  The  agency  does  not 
interpret  the  act  to  require  that  FDA 
action  be  against  the  food  In  the  state 
that  has  submitted  a  notice.  This  view  is 
consistent  with  section  304(a)(1)  of  the 
act  which  limits  the  number  of  actions 
against  a  particular  misbranding  to  one, 
except  in  limited  circumstances  not 
applicable  in  this  context. 

FDA  is  proposing  in  i  100^)  and  (h) 
to  set  out  the  procedures  that  it  will 
follow  in  responding  to  a  State's 
notification.  Under  proposed  S  100.2(g]. 
FDA  will  notify  the  state  of  the  date  on 
which  it  received  the  letter  of 
notification  within  2  working  days  after 
date  of  receipt  of  such  letter.  This 
notiHcation  is  necessary  so  that  the 
state  is  aware  of  the  date  on  which  the 
time  periods  set  by  section  307  of  the  act 
begin  to  run. 

Under  proposed  1 100.2(h],  the 
Director,  Division  of  Regulatory 
Guidance.  Office  of  Compliance.  Center 
for  Food  Safety  and  AppUed  Nutrition 
will,  within  30  days  of  the  date  of 
notification,  respond  to  the  notiOcation 
by  advising: 

(1)  Whether  FDA  has  commenced  an 
informal  or  formal  enforcement  action 
pertaining  to  the  food  that  is  the  subject 
of  the  notification;  or 

(2)  Whether  FDA  is  prosecuting  a 
proceeding  in  court  pertaining  to  such 


food,  has  settled  such  proceeding,  or  has 
settled  informal  or  formal  enforcement 
action  pertaining  to  such  food. 

The  agency  believes  that  the  proposed 
regulations  will  be  beneficial  to  the 
states  and  to  FDA  because  having  these 
procedures  firmly  in  place  will  expedite 
the  agency  review  process,  will  ensure 
an  orderly  and  timely  response  to  the 
state,  and  will  faciHtale  coordinated 
Federal/State  enforcement  action 
against  violative  products  in  the 
marketplace. 

State  notifications  to  FDA  pursuant  to 
section  307  of  the  act  will  contain 
information  compiled  for  law 
enforcement  purposes  and  may  contain 
trade  secret  or  confidential  commercial 
or  financial  information.  Accordingly. 
FDA  is  proposing  in  (  10a2(i)  that 
information  contained  in  these  required 
notifications  will  be  exempt  from  public 
disclosure  to  the  same  extoit  to  which 
such  information  would  be  so  exempt 
pursuant  to  21  CFR  20.61. 20.64.  and 
20.88  of  this  chapter. 

FDA  notes  that  it  does  not  believe 
section  4  of  the  1990  ameodments  OD 
State  enforcement  precludes  a  state 
from  taking  enforcement  action  under  its 
own  statute  or  regulations  in  State  court 
It  is  the  opinion  of  the  agency  that  Stale 
regulations  that  are  identical  to  Federal 
regulations  are  not  preempted  by 
section  6  of  the  1990  amendments. 
Under  section  6(cKl)  of  the  1990 
amendments,  a  provision  of  State  law  Is 
not  preempted  unless  such  provision  is 
expressly  preempted  under  section  403A 
of  the  act  (21  U.S.C.  343-1).  Each  clause 
of  section  403A(a]  of  the  act  expressly 
preempts  only  those  State  regulations 
that  are  "not  identical"  to  Federal 
requirements  of  section  403A(a)  of  the 
act  (21  U.S.a  34;>-l(a)(t)-(a)(5)). 
Accordingly.  State  regulations  that  are 
identical  to  Federal  requirements  are  not 
preempted.  Thus,  a  state  may  initiate 
enforcement  proceedings  under  its  own 
statute  or  regulations  in  State  court 
However,  to  facilitate  uniformity  in 
enlorcement  FDA  encourages  states  to 
discuss  their  State-court  enforcement 
activities  with  the  local  FDA  district 
office.  Continued  close  cooperation 
between  FDA  and  State  regulatory 
agencies  will  ensure  that  the  goals  of 
uniformity  and  certainty  underlying  the 
act  are  met 

In  implementing  section  307  of  the  act. 
to  avoid  any  suggestion  of  an 
unconstitutional  delegation  to  states  to 
enforce  the  (Federal)  act  FDA  retains 
full  authority  to  advise  states  of  what 
FDA  believes  is  the  proper 
interpretation  of  any  of  the  sections  of 
the  act  that  they  may  seek  to  enforce.  If 
FDA  advises  a  state  that  -ts  proposed 
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action  is  inconsistent  with  FDA's 
interpretation,  FDA  believes  section  307 
of  the  act  requires  that  the  state  conform 
its  interpretation  to  FDA's. 

II.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  provisions  of  S  100.2  State 
enforcement  of  Federal  regulations 
relating  to  submission  of  information  to 
FDA  will  be  submitted  for  approval  to 
the  OfHce  of  Management  and  Budget 
(OMB).  These  provisions  will  not  be 
effective  until  FDA  obtains  OMB 
approval.  FDA  will  give  notice  of  OMB 
approval  of  these  requirements  in  the 
Federal  Register  as  part  of  any  Hnal  rule 
that  is  based  on  this  proposal. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a]  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
pertaining  to  part  101  requirements  as 
required  by  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  Executive 
Order  12291  compels  agencies  to  use 
cost-benefit  analysis  as  a  component  of 
decisionmaking  and  the  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible. 

This  proposed  regulation  codifies 
conditions  under  which  states  can 
enforce  certain  sections  of  the  act  and 
provides  a  format  for  notification  of 
FDA  of  a  state's  intent  to  enforce  those 
provisions.  FDA  has  no  information  as 
to  the  cost  of  the  required  submission  by 
states,  although  the  information 
requested  is  the  minimum  required  for 
notification  purposes.  If.  for  example, 
the  required  paperwork  costs  $100  per 
state  action  to  prepare,  it  would  take 
over  one  million  enforcement  actions  to 
cause  this  proposed  requirement  to 
become  a  major  rule,  an  unlikely  event. 

Because  very  little  paperwork  is 
required  to  be  submitted,  FDA 
concludes  that  this  proposed  rule  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291.  In  addition,  FDA  certifies 
that  this  action  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act. 


V.  Comments 

Interested  persons  may,  on  or  before 
February  25, 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VI.  Effective  Date 

The  agency  intends  to  issue  final 
regulations  pertaining  to  the  state 
enforcement  provisions  of  the  1990 
amendments  by  November  8, 1992.  The 
agency  is  proposing  that  any  final  rule 
that  may  issue  based  upon  this  proposal 
become  effective  November  8. 1992,  in 
accordance  with  the  requirements  of  the 
1990  amendments. 

List  of  Subjects  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling,  Foods. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  100  be  amended  as  follows: 

PART  100— GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  100  is  revised  to  read  as  follows: 

Authority:  Seca.  201,  301,  307,  402.  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  337,  342.  343,  348,  371). 

2.  Section  100.2  is  added  to  Subpart  A 
to  read  as  follows: 

§  100.2    State  enforcement  of  Federal 
regulations. 

(a)  Under  section  307  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  a  state 
may  bring,  in  its  own  name  and  within 
its  own  jurisdiction,  proceedings  for  the 
civil  enforcement,  or  to  restrain 
violations,  of  sections  401.  403(b),  403(c), 
403(d),  403(e),  403(f).  403(g),  403(h), 
403(i),  403(k),  403(q),  or  403(r)  of  the  act 
if  the  food  that  is  the  subject  of  the 
proceedings  is  located  in  the  state. 

(b)  No  proceeding  may  be  commenced 
by  a  state  under  paragraph  (a)  of  this 
section: 

(1)  Before  30  days  after  the  state  has 
given  notice  to  the  Food  and  Drug 
Administration  (FDA)  that  the  state 
intends  to  bring  such  proceeding. 

(2)  Before  90  days  after  the  state  has 
given  notice  to  FDA  of  such  intent  if 
FDA  has,  within  such  30  days, 
commenced  an  informal  or  formal 
enforcement  action  pertaining  to  the 


food  which  would  be  the  subject  of  such 
proceeding. 

(3)  If  FDA  is  diligently  prosecuting  a 
proceeding  in  court  pertaining  to  such 
food,  has  settled  such  proceeding,  or  has 
settled  the  informal  or  formal 
enforcement  action  pertaining  to  such 
food. 

(c)  A  state  may  intervene  as  a  matter 
of  right,  in  any  court  proceeding 
described  in  paragraph  (b)(3)  of  this 
section. 

(d)  The  notification  that  a  state 
submits  in  accordance  with  paragraph 
(b)  of  this  section  should  include  the 
following  information  and  be  submitted 
in  the  following  recommended  format: 

(Date) 

Name  of  Stale  agency 

Post  office  address 

Street  address 


City.  Slate,  and  ZIP  code  

Name  of  products(s)  covered  by  the 
notification 

Reporting  official,  title,  and  telephone  No. 

FAX  No. 

Agency  contact  (if  different  from  reporting 
official),  title,  and  telephone  No. 

Director,  Division  of  Regulatory  Guidance 
(HFF-310),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration, 

200  C  St.  SW., 

Washington.  DC  20204. 
Dear  Sirs:  The  undersigned. 

,  submits  this  letter  of 

notification  pursuant  to  section  307(b)(1)  of 

the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 

U.S.C.  337(b)(1))  with  respect  to 

(name  of  products  covered  by  the  notification 
and  the  enforcement  action  that  is  to  be 
initiated) 

Attached  hereto,  and  constituting  a  part  of 
this  letter  of  notification  are  the  following: 

A.  The  name  of  the  product. 

B.  The  type  and  size  of  each  product 
container. 

C.  Copy  of  the  label  and  labeling  of  the 
product. 

D.  Manufacturing  code  (if  applicable). 

E.  Name  and  address  of  firm  responsible 
for  violations. 

F.  Name  and  address  of  manufacturer  or 
distributor  responsible  for  violations. 

G.  Name  and  address  of  parent  firm  (if 
known). 

H.  Reason  for  the  anticipated  state 
enforcement  action  (list  specific  violations, 
including  sections  of  the  law  violated). 

I.  Name  of  firm  against  which  action  is 
anticipated  (if  applicable). 
Yours  very  truly, 
Reporting  Agency 
By   

(Indicate  authority) 

(e)  The  letter  of  notification  should  be 
signed  by  a  State  official  authorized  by 
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food  which  would  be  the  subject  of  such 
proceeding. 

(3)  If  FDA  is  diligently  prosecuting  a 
proceeding  in  court  pertaining  to  such 
food,  has  settled  such  proceeding,  or  has 
settled  the  informal  or  formal 
enforcement  action  pertaining  to  such 
food. 

(c)  A  state  may  intervene  as  a  matter 
of  right,  in  any  court  proceeding 
described  in  paragraph  (b)(3]  of  this 
section. 

(d)  The  notification  that  a  state 
submits  in  accordance  with  paragraph 
(b)  of  this  section  should  include  the 
following  information  and  be  submitted 
in  the  following  recommended  format: 

(Date) 

Name  of  State  agency 

Post  ofTice  address 

Street  address 

City.  State,  and  ZIP  code  


Name  of  products(s)  covered  by  the 
notirication 

Reporting  official,  title,  and  telephone  No. 


FAX  No. 

Agency  contact  (if  different  from  reporting 
official),  title,  and  telephone  No. 

Director,  Division  of  Regulatory  Guidance 
(HFF-310),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration, 

200  C  St.  SW., 

Washington.  DC  20204. 
Dear  Sirs:  The  undersigned, 

,  submits  this  letter  of 

notirication  pursuant  to  section  307(b)(1)  of 

the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 

U.S.C.  337(b)(1))  with  respect  to 

(name  of  products  covered  by  the  notification 
and  the  enforcement  action  that  is  to  be 
initiated) 

Attached  hereto,  and  constituting  a  part  of 
this  letter  of  notification  are  the  following: 

A.  The  name  of  the  product. 

B.  The  type  and  size  of  each  product 
container. 

C.  Copy  of  the  label  and  labeling  of  the 
product. 

D.  Manufacturing  code  (if  applicable). 

E.  Name  and  address  of  firm  responsible 
for  violations. 

F.  Name  and  address  of  manufacturer  or 
distributor  responsible  for  violations. 

G.  Name  and  address  of  parent  firm  (if 
known). 

H.  Reason  for  the  anticipated  stale 
enforcement  action  (list  specific  violations, 
including  sections  of  the  law  violated). 

I.  Name  of  firm  against  which  action  is 
anticipated  (if  applicable). 
Yours  very  truly. 
Reporting  Agency 
By   

(Indicate  authority) 

(e)  The  letter  of  notification  should  be 
signed  by  a  State  official  authorized  by 


the  State  to  institute  the  contemplated 
enforcement  actions. 

(f)  The  letter  of  notification  should  be 
sent  to  the  Division  of  Regulatory 
Guidance  (HFF-310),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  FAX  number 
202-472  1542. 

(g)  FDA  will  notify  the  slate  of  the 
date  on  which  its  letter  of  notification 
was  received  by  FDA,  Center  for  Food 
Safety  and  Applied  Nutrition.  Division 
of  Regulatory  Guidance  (HFF-310) 
(within  2  working  days  after  date  of 
receipt).  This  date  will  be  the  date  of 
notification  for  the  purposes  of 
paragraph  (b)  of  this  section. 

(h)  The  Director,  Division  of 
Regulatory  Guidance,  Office  of 
Compliance,  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  will  respond  to  the 
State's  notification  within  30  days  of  the 
date  of  notification  by  advising: 

(1)  Whether  FDA  has  commenced  an 
informal  or  formal  enforcement  action 
pertaining  to  the  food  that  is  the  subject 
of  the  notification;  or 

(2)  Whether  FDA  is  prosecuting  a 
proceeding  in  court  pertaining  to  such 
food,  has  settled  such  proceeding,  or  has 
settled  informal  or  formal  enforcement 
action  pertaining  to  such  food. 

(i)  Information  contained  in  State 
notification  letters  required  by  this 
section  shall  be  exempt  from  public 
disclosure  to  the  same  extent  to  which 
such  information  would  be  so  exempt 
pursuant  to  S§  20.61.  20.64.  and  20.88  of 
this  chapter. 

(j)  Definitions.  (1)  "Informal 
enforcement  actions"  include  warning 
letters,  recalls,  detentions,  or  other 
administrative  enforcement  actions  that 
pertain  to  the  food  in  question. 

(2)  "Formal  enforcement  actions" 
include  seizures,  injunctions, 
prosecutions,  or  other  judicial 
enforcement  actions  that  pertain  to  the 
food  in  question. 

Dated:  November  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 
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21  CFR  Parte  20  and  101 
[Docket  No.  SSN-0061] 
RIN  090S-AB67 

Labeling;  General  Requirements  for 
Health  Claints  for  Food 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
general  requirements  pertaining  to:  (1) 
The  use  of  health  claims  that 
characterize  the  relationship  of  a  food 
component  to  a  disease  or  health-related 
condition  on  the  labels  and  in  labeling 
of  both  conventional  foods  and  dietary 
I  supplements,  and  (2)  the  content  of 
petitions  regarding  the  use  of  such 
health  claims  pertaining  to  specific 
substances  in  food.  This  proposal  is 
issued  in  response  to  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  that  bear  on 
health  claims.  It  supersedes  in  all 
respects  FDA's  reproposed  rule 
concerning  health  messages  (February 
13, 1990,  55  FR  5176).  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is  ' 
issuing  proposals  that  respond  to  the 
1990  amendments  directive  that  the 
agency  consider  10  topics  associating 
nutrients  with  diseases  or  health-related 
conditions.  Those  proposals  have  been 
developed  in  accordance  with  the 
general  principles  of  the  proposed 
requirements  in  this  document. 
DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  publication  of  a  final 
regulation  pertaining  to  health  claims  in 
food  labeling  in  accordance  with 
requirements  of  the  1990  amendments. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  301-443-1751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  P,  Frattali,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-261),  Food 
and  Drig  Administration,  200  C  St.,  SW., 
Washington,  DC  20204,  202-245-1064. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535).  This  new  law  amends 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  in  a  number  of  important 
1  ways.  One  of  the  most  notable  aspects 
of  the  1990  amendments  is  that  they 


confirm  FDA's  authority  to  regulate 
nutrient  content  claims  and  health 
claims  on  food  labels  and  in  labeling. 
With  respect  to  health  claims,  the  new 
provisions  provide  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  contained  in  regulations 
established  under  section  403(r)(l)(B)  of 
the  act  (21  U.S.C.  343  (r)(l)(B)) 

The  enactment  of  the  1990 
amendments  reflects  a  determination  by 
Congress  that  an  orderly  and 
accountable  process  is  needed  to  control 
the  dissemination  of  information 
concerning  the  relationship  between  diet 
and  disease  or  other  health-related 
conditions  on  the  food  label  and  in 
labeling.  Congress  characterized  this 
need  as  "compelling"  (Ref.  1).  FDA  is 
proposing  general  requirements  to 
ensure  that  this  information  in  food 
labeling  will  be  valid,  truthful, 
nonmisleading,  and  useful  for 
consumers. 

The  agency  fully  recognizes  the 
importance  of  conveying  to  American 
consumers  information  on  the  value  of 
improved  nutrition  to  help  achieve  or 
maintain  good  health.  FDA  is  committed 
to  facilitating  the  provision  of  such 
information  wherever  adequate 
scientific  evidence  confirms  the  validity 
of  the  information. 

n.  Regulatory  History 

For  many  years,  FDA  has  permitted 
firms  to  label  foods  with  truthful, 
nonmisleading  information  about  the 
nutrient  content  of  food.  In  the  past, 
however,  the  agency  did  not  permit 
firms  to  provide  consumers  with 
information  on  the  label  or  in  labeling 
concerning  how  the  food  may  be  used  to 
affect  a  disease  or  health-related 
condition.  FDA  generally  took  a  position 
that  including  disease-related 
information  on  food  labeling  resulted  in 
the  food  being  a  drug  within  the 
meaning  of  the  act.  The  act  (section 
201(g)(1)(B))  defines  a  drug,  in  part,  as 
"articles  intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  a  disease  in  man  *  *  *"  (21 
U.S.C.  321(g)(1)(B)).  Thus,  the  agency 
has  viewed  mention  of  a  disease  on  a 
food  label  as  evidence  that  the  product- 
was  intended  to  be  used  as  a  drug. 

In  addition,  in  the  Federal  Register  of 
March  14, 1973  (38  FR  6950  at  6951).  FDA 
promulgated  regulations  that  provided, 
in  part,  that  a  food  shall  be  deemed  to 
be  misbranded  if  its  labeling  represents, 
suggests,  or  implies  that  the  food, 
because  of  the  presence  or  absence  of 
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certain  dietary  properties,  is  adequate  or 
effective  in  the  prevention,  cure, 
mitigation,  or  treatment  of  any  disease 
or  symptom  {currently,  21  CFR 
101.9(i)(l)).  This  provision  reinforced  the 
agency's  policy  concerning  disease- 
related  information  on  food  labels.  In 
the  Federal  Register  of  August  4. 1987 
(52  FR  28843)  {the  1987  proposal), 
however,  FDA  proposed  to  change  its 
policy  to  permit  the  use  on  food  labeling 
of  health  messages  {in  this  proposal,  the 
term  "health  claim"  is  used  in  place  of 
"health  message"  for  consistency  with 
terminology  used  in  the  1990 
amendments).  The  agency  was 
responding  to  the  developing  scientific 
data  on  the  relationship  between  the 
nutrient  content  of  the  diet  and  disease. 

The  1987  proposal  proposed  to  amend 
nutrition  labeling  regulations  in  §  101.9 
to  permit  health  claims  when: 

{1)  They  are  truthful  and  not 
misleading; 

{2)  They  are  supported  by  valid, 
reliable,  and  publicly  available  scientiHc 
evidence  derived  from  well-designed 
and  well-conducted  studies  consistent 
with  generally  accepted  scientific 
procedures  and  principles  performed 
and  evaluated  by  persons  qualified  by 
expertise  and  training  in  the  appropriate 
disciplines: 

(3)  They  are  consistent  with  generally 
recognized  medical  and  nutritional 
principles  for  a  sound  total  dietary 
pattern:  and 

(4)  The  food  bears  nutrition 
information  in  accordance  with  the 
requirements  of  §  101.9. 

The  agency  advised  in  the  1987 
proposal  (52  FR  28843)  that  firms  could 
make  health  claims  consistent  with  the 
proposed  provisions  without  prior  FDA 
approval.  Thus.  FDA  created  a  "safe 
harbor"  from  agency  enforcement  action 
for  such  claims. 

After  publication  of  the  1987  proposal. 
health  claims  began  appearing  on  foods 
with  increasing  frequency.  In  a  number 
of  situations,  these  claims  conformed 
only  partially  with  the  proposed 
provision*.  Some  manufacturers  took 
advantage  of  the  broad  manner  in  wrhich 
the  proposal  was  written  by  making 
drug  claims  on  products  and  then,  when 
challenged  by  FDA.  asserting  that  these 
claims  were  consistent  with  how  food 
could  be  labeled  under  the  proposal 

Because  of  the  wide  divergence  of 
opinion  expressed  in  comments  that 
responded  to  this  proposal,  the  agency 
concluded  that  the  issues  raised  by  this 
proposal  could  not  be  resolved  without 
additional  and  more  specific  comments 
from  interested  persons.  In  recognition 
of  this  need.  FDA  solicited  additional 
comments  on  health  claims  in  an 
advance  notice  of  proposed  rulemaking 


(ANPRM)  published  in  the  Federal 
Register  of  August  8, 1989  (54  FR  32610). 
that  requested  public  comment  on  a 
wide  range  of  food  labeling  issues.  On 
December  7. 1989,  FDA  held  a  public 
hearing  in  Seattle  at  which  the  topic  of 
health  claims  was  a  prime  focus. 

Based  on  the  comments  on  the  August 
1987  proposal,  on  the  August  1989 
ANPRM,  and  at  the  public  hearing.  FDA 
withdrew  the  August  1987  proposal  and 
published  a  reproposal  in  the  Federal 
Register  of  February  13, 1990  {55  FR 
5176)  (the  1990  reproposal),  stating  that 
the  former  proposal  was  superseded  in 
all  respects.  The  agency  stated  that  the 
1987  proposal  was  too  broadly  written 
and  allowed  some  manufacturers  to  take 
advantage  of  it  by  making  drug  claims 
on  health  fraud  products.  The  1990 
reproposal  proposed  to  more  narrowly 
define  appropriate  health  claims  and 
offered  criteria  to  be  met  to  allow  a 
claim.  Further,  the  agency  revoked  the 
advisory  opinion  in  the  1987  proposal 
that  permitted  firms  to  make  health 
claims  on  food  labeling  where  the 
claims  were  consistent  with  the 
proposal.  The  ageiicy  advised  that, 
pending  adoption  of  a  final  rule,  there 
would  be  no  "safe  harbor"  for  any 
health  claim  in  food  labeling,  and  that 
any  health  claim  may  subject  a  food 
product  to  regulatory  action. 

However,  the  agency  also  set  forth  in 
the  1990  reproposal  an  interim 
enforcement  policy  that  provided 
general  guidance  as  to  how  the  agency 
would  likely  exercise  its  enforcement 
discretion  regarding  health  claims  until 
a  final  rxde  was  promulgated  (55  FR  5176 
at  5184).  The  agency  stated  that 
manufacturers  could  continue  to  include 
health  claims  on  their  products,  but  that 
FDA  would  scrutinize  them  on  a  case- 
by-case  basis  and  exercise  its 
enforcement  discretion  in  deciding  when 
it  would  bring  a  regulatory  action. 

FDA  set  out  four  basic  principles  that 
it  said  would  guide  its  exercise  of 
enforcement  discretion.  It  also  pointed 
to  six  topic  areas  about  which 
significant  evidence  appeared  to  exist 
The  agency  stated  that  claims  regarding 
these  topic  areas  were  least  likely  to  run 
the  risk  of  regulatory  action.  In  addition, 
FDA  stated  that  a  claim  that  used  the 
phrases  "may  reduce  the  risk"  or  "may 
forestall  the  premature  onset"  would  be 
less  likely  to  be  subject  to  regulatory 
action  than  one  that  more  firmly 
asserted  that  a  relationship  exists 
between  a  food  component  and  a 
disease. 

After  publication  of  the  1990 
reproposal.  FDA  sent  regulatory  letters 
to  a  number  of  firms  whose  products 
bore  labeling  that  contained  false  or 
misleading  health  claims.  Most  finns 


contacted  made  appropriate  changes  in 
their  labels  and  labeling. 

FDA  received  more  than  200 
comments  on  the  1990  reproposal  from 
consumers,  health  professionals.         < 
industry,  academia.  government 
agencies,  and  organizations  representing 
consumers,  industry,  and  health 
professionals.  Relevant  comments  are 
addressed  throughout  this  document  in 
locations  appropriate  for  their  content. 

III.  The  1990  An>endment8 

The  1990  amendments  address  health 
claims  by  amending  the  act  to  add 
section  403{r).  This  section  specifies,  in 
part,  that  a  food  is  misbranded  if  it 
bears  a  claim  that  expressly  or  by 
implication  characterizes  the 
relationship  of  certain  nutrients  to  a 
disease  or  health-related  condition 
unless  the  claim  meets  the  requirements 
of  a  regulation  authorizing  its  use 
(section  403(r){l)(B)  of  the  act).  Section 
403(r)  also  directs  FDA  to  issue 
regulations  authorizing  health  claims  for 
nutrients  in  conventional  foods  and  in 
dietary  supplements  in  appropriate 
circumstances.  In  addition,  the  1990 
amendments  (section  3{b){l){A){vi)  and 
(b)(l){A){x))  require  that  FDA  determine 
whether  health  claims  respecting  10 
specific  nutrient  disease  topics  are 
appropriate  under  the  requirements  of 
the  act. 

A.  FDA  Authority 

Several  comments  on  the  February  13, 
1990  reproposal  questioned  the  agency's 
authority  to  regulate  health  claims. 
Congress  specifically  recognized  these 
questions  in  the  legislative  history  of  the 
1990  amendments  (Ref.  1).  Enactment  of 
the  1990  amendments  renders  these 
comments  moot  The  agency  now  has 
clear  authority  to  regulate  all  health 
claims  on  food. 

B.  Conversion  to  New  Statutory 
Requirements 

The  passage  of  the  1990  amendments 
marks  the  beginning  of  a  period  in  which 
FDA  is  endeavoring  to  convert  the 
general  requirements  of  the  new  law 
into  specific,  usable,  and  enforceable 
regulations.  The  issuance  of  this 
proposal,  which  supersedes  the  1990 
proposal  in  all  respects,  is  an  important 
step  in  this  transition.  During  this  period 
of  transition,  FDA  is  responsible  for 
protecting  the  integrity  of  the  food  label 

The  agency  advises  that  it  intends  to 
evaluate  any  health  claims  that  appear 
in  labeling  on  a  case-by-case  basis.  FDA 
is  prepared  to  take  action  against 
products  that  bear  false  or  misleading 
health  claims  or  claims  that  evidence  an 
intent  that  the  product  is  to  be  used  as  a 
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contacted  made  appropriate  changes  in 
their  labels  and  labeling. 

FDA  received  more  than  200 
comments  on  the  1990  reproposal  from 
consumers,  health  professionals.         < 
industry,  academia.  government 
agencies,  and  organizations  representing 
consumers,  industry,  and  health 
professionals.  Relevant  comments  are 
addressed  throughout  this  document  in 
locations  appropriate  for  their  content. 

III.  The  1990  Amendments 

The  1990  amendments  address  health 
claims  by  amending  the  act  to  add 
section  403(r).  This  section  specifies,  in 
part,  that  a  food  is  misbranded  if  it 
bears  a  claim  that  expressly  or  by 
implication  characterizes  the 
relationship  of  certain  nutrients  to  a 
disease  or  health-related  condition 
unless  the  claim  meets  the  requirements 
of  a  regulation  authorizing,  its  use 
(section  403(r)(l)(B)  of  the  act).  Section 
403(r)  also  directs  FDA  to  issue 
regulations  authorizing  health  claims  for 
nutrients  in  conventional  foods  and  in 
dietary  supplements  in  appropriate 
circumstances.  In  addition,  the  1990 
amendments  (section  3(b)(l)(A)(vi)  and 
(b)(l)(A)(x))  require  that  FDA  determine 
whether  health  claims  respecting  10 
specific  nutrient  disease  topics  are 
appropriate  under  the  requirements  of 
the  act. 

A.  FDA  Authority 

Several  comments  on  the  February  13. 
1990  reproposal  questioned  the  agency's 
authority  to  regulate  health  claims. 
Congress  specifically  recognized  these 
questions  in  the  legislative  history  of  the 
1990  amendments  (Ref.  1).  Enactment  of 
the  1990  amendments  renders  these 
comments  moot  The  agency  now  has 
clear  authority  to  regulate  all  health 
claims  on  food. 

B.  Conversion  to  New  Statutory 
Requirements 

The  passage  of  the  1990  amendments 
marks  the  beginning  of  a  period  in  which 
FDA  is  endeavoring  to  convert  the 
general  requirements  of  the  new  law 
into  specific,  usable,  and  enforceable 
regulations.  The  issuance  of  this 
proposal,  which  supersedes  the  1990 
proposal  in  all  respects,  is  an  important 
step  in  this  transition.  During  this  period 
of  transition,  FDA  is  responsible  for 
protecting  the  integrity  of  the  food  label. 

The  agency  advises  that  it  intends  to 
evaluate  any  health  claims  that  appear 
in  labeling  on  a  case-by-case  basis.  FDA 
is  prepared  to  take  action  against 
products  that  bear  false  or  misleading 
health  claims  or  claims  that  evidence  an 
intent  that  the  product  is  to  be  used  as  a 


drug  but  has  not  been  approved  for  that 
use. 

C.  Statutory  Provisions  on  Health 
Claims 

Section  403(r)(l)(B)  of  the  act 
identifies  the  substances  that  may  be 
the  subject  of  a  health  claim,  that  is, 
those  nutrients  of  the  type  required  by 
section  403  (q)(l)  or  (q)(2)  of  the  act 
(new  provisions  concerning  nutrition 
labeling  added  by  the  1990  amendments) 
to  appear  on  the  label  or  labeling  of  a 
food  and  those  present  in  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances  (section  403(r)(5)(D)  of  the 
act). 

Section  403(q)(l)  of  the  act  provides 
that  nutrition  labeling  shall  include 
information  on  the  total  number  of 
calories  derived  from  any  source;  the 
number  of  calories  derived  from  total 
fat;  the  amount  of  total  fat,  saturated  fat 
(i.e.,  saturated  fatty  acids),  cholesterol, 
sodium,  total  carbohydrates,  complex 
carbohydrates,  sugars,  dietary  fiber,  and 
tOtal  protein;  and  any  vitamin,  mineral, 
or  other  nutrient  required  to  be  placed 
on  the  label  before  October  1. 1990,  if 
the  Secretary  determines  that  such 
information  will  assist  consumers  in 
maintaining  healthy  dietary  practices.  In 
the  agency's  supplementary  proposal  on 
the  mandatory  status  of  nutrition 
labeling  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
I     proposing  to  require  the  listing  of 
vitamin  A,  vitamin  C,  calcium,  and  iron 
under  this  provision.  Section  403(q)(2)  of 
the  act  provides  that  the  agency  may 
require  information  concerning 
additional  nutrients  in  nutrition  labeling 
when  the  Secretary  concludes  that  the 
information  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Consequently,  other  vitamins  and 
minerals  may  be  required  to  be  listed  on 
the  label  in  the  future. 

To  assure  the  validity  of  health  claims, 
Congress  enacted  a  scientific  standard 
in  section  403{r)(3)(B)(i)  of  the  act  for 
conventional  food  that  provides  that  the 
Secretary  (and  by  delegation,  FDA)  shall 
promulgate  regulations  authorizing 
nutrient  health  claims  only  if  the  totality 
of  publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
supports  the  claim,  and  there  is 
significant  scientific  agreement  among 
qualified  experts  that  the  claim  is 
supported  by  such  evidence.  For  health 
claims  for  dietary  supplements  of 
vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances.  Congress 
provided  that  the  standard  for  the 


validity  of  such  claims  must  be 
established  by  the  Secretary'  (and  by 
delegation,  FDA)  (section  403(r)(5)(D)  of 
the  act). 

Where  claims  can  be  justified  for 
conventional  food,  section 
403(r)(3){B)(ii)  of  the  act  requires  that  a 
regulation  describe  the  relationship 
between  the  nutrient  and  the  disease  or 
health-related  condition  and  describe 
the  significance  of  the  nutrient  in 
affecting  the  disease  or  health-related 
condition.  Section  403(r)(3)(B)(iii)  of  the 
act  requires  that  the  claim  be  "stated  in 
a  manner  so  that  the  claim  is  an 
accurate  representation  of  the  matters 
set  out  in  subclause  (ii)  and  so  that  the 
claim  enables  the  public  to  comprehend 
the  information  provided  in  the  claim 
and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet." 

Under  section  403(r)(3)(A)(ii)  of  the 
act,  health  claims  may  only  be  made  on 
foods  that  do  not  contain  nutrients  in  an 
amount  that  increases  "to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  which  is  diet 
related,  taking  into  account  the 
significance  of  the  food  in  the  total  daily 
diet  *  *  *."  However,  this  provision 
goes  on  to  say  that  the  Secretary  may  by 
regulation  permit  such  a  claim  if  he  or 
she  finds  that  such  a  claim  would  assist 
consumers  in  maintaining  healthy 
dietary  practices,  and  he  or  she  provides 
for  disclosure  of  the  presence  of  the 
nutrient  in  conjunction  with  the  claim. 

In  addition,  the  1990  amendments 
revise  the  definition  of  "drug"  in  section 
201(g)(1)  (21  U.S.C.  321(g)(1))  of  the  act 
to  provide  that  food  for  which  a  health 
claim  is  made  in  accordance  with  the 
requirements  of  section  403(r)  of  the  act 
is  not  a  drug  solely  because  the  label  or 
labeling  contains  such  a  claim. 

D.  Same  Scientific  Standard  for  Dietary 
Supplements 

FDA  is  proposing  the  same  scientific 
standard  for  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances  as  for  all 
other  foods.  The  agency  recognizes  that 
proposing  the  same  standard  for 
conventional  food  and  dietary 
supplements  is  contrary  to  the  view 
expressed  by  some  members  of 
Congress,  and  by  some  individuals  in 
comments  to  the  agency  in  response  to  a 
notice  in  the  Federal  Register  of  March 
14, 1991  (56  FR  10906),  on  petition 
procedures,  that  a  separate,  more 
lenient  standard  should  be  established 
for  supplements.  However,  FDA  has 
reviewed  the  legislative  history 
concerning  section  403(r)(5)(D)  and  has 
tentatively  concluded  that  Congress  did 
not  intend  that  the  agency  be  forced  to 


adopt  a  different  standard  for  these 
products  (Refs.  2  and  3).  Instead,  the 
exemption  on  its  face  gives  the  agency 
the  discretion  to  adopt  any  appropriate 
scientific  standard  for  supplements.  The 
exemption  gives  the  agency  the  same 
discretion  with  respect  to  establishing  a 
procedure  under  which  claims  may  be 
made. 

The  statement  of  House  Floor 
Managers  (Ref.  3),  addresses  section 
403(r)(5)(D)  of  the  act  by  stating,  in  part: 

The  Senate  version  of  the  bill,  which  we 
are  voting  on  today,  retains  Ibis  standard  for 
all  foods  except  vitamins,  minerals,  herbs, 
and  other  similar  nutritional  substances 
(referred  to  below  as  "vitamins").  The  bill 
requires  that  vitamins  that  include  claims 
defined  under  section  403(r)(l)(B)  shall  be 
subject  to  a  "procedure  and  standard" 
defined  by  the  Secretary  in  regulations  that 
require  an  evaluation  of  the  validity  of  the 
claim.  The  FDA  is  given  the  discretion  to 
defme  both  the  procedure  and  the  standard 
because  the  principals  in  the  Senate  could 
not  agree  on  the  appropriate  procedure  or  the 
appropriate  standard. 

It  is  obvious  from  the  language  that  the 
agency  could  adopt  the  same  procedure  and 
standard  that  Congress  has  adopted  for 
disease  claims  on  food  other  than  vitamins:  it 
is  also  obvious  that  it  could  adopt  a  stronger 
standard  for  vitamins,  minerals,  herbs,  and 
other  similar  nutritional  substances. 
(Congressional  Record,  July  30. 1990). 

In  addition,  the  Metzenbaum-Hatch 
managers'  statement  in  the  Senate  (Ref. 
2)  addresses  section  403(r)(l)(B)  of  the 
act  by  stating,  in  part:    * 

The  purpose  for  the  different  handling  of 
conventional  food  products  and  dietary 
supplements  is  to  provide  the  Secretary 
flexibility  in  the  development  of  the 
procedure  and  standard  for  health  claims  for 
dietary  supplements. 
{Congressional  Record,  October  24. 1990). 

Thus,  both  the  Senate  and  the  House 
of  Representatives  agreed  that  FDA  has 
the  flexibility  to  adopt  the  standard  and 
procedure  for  dietary  supplements  that 
appears  appropriate  to  the  agency. 

Regarding  the  ability  of  the  Secretary 
of  Health  and  Human  Services  (and  by 
delegation,  FDA)  to  determine  the 
appropriate  procedure  and  standard  for 
dietary  supplements,  the  Metzenbaum- 
Hatch  managers'  statement  further  says 
that  the  following  two  factors  should  be 
taken  into  account: 

The  rapid  pace  of  scientific  advance  linking 
nutritional  substances  to  the  maintenance  of 
long-term  human  health  and  prevention  of 
long-term  disease;  and 

The  ways  in  which  dietary  supplements  are 
marketed  and  used  by  individuals  differently 
from  conventional  food  products. 
(Congressional  Record,  October  24. 1990). 

Some  consumers  seek  to  ensure  that 
the  nutrient  content  of  their  diet  is 
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adequate  through  conventional  foods, 
others  through  dietary  supplements. 
Ultimately,  however,  it  is  the  nutrient 
content  of  the  diet  that  is  significant,  not 
its  source.  For  this  reason,  neither  the 
pace  of  scientific  advances  with  respect 
to  nutritional  substances  nor  the  way 
individuals  use  supplements  justifies 
different  treatment  for  dietary 
supplements  than  for  conventional 
foods. 

From  the  Senate,  there  were  mixed 
opinions  as  to  what  the  agency  should 
do  with  this  flexibility.  In  the  October 
24. 1990  Congressional  Record,  on  page 
S16611  (Ref.  2],  Senator  Hatch,  one  of 
the  primary  authors  of  the  amendments 
made  by  the  Senate,  stated: 

By  their  very  nature,  the  dietary 
supplements  must  be  marketed  so  that  the 
consumer  is  informed  of  the  health  or 
disease-prevention  benefits  that  may  be 
conferred.  Greater  flexibility  is  thus  required 
to  permit  communication  of  these  benefits. 
This  increased  regulatory  flexibility  is  also 
mandated  by  the  very  rapid  pace  of  scientific 
advances  here  and  abroad  linking  the 
prevention  of  long-term  disease  to  improved 
nutritional  supplementation.  For  these 
reasons,  a  more  lenient  standard  for  dietary 
8upplement[s|  is  envisioned. 
(Congressional  Record.  October  24. 1990). 

However,  in  this  same  Congressional 
Record.  (Ref.  2).  Senator  Metzenbaum, 
the  other  primary  author  of  these 
amendments,  stated: 

*  *  *  it  is  my  view  that  there  is  no  reason 
to  do  anything  other  than  utilize  the  same 
procedure  and  standard  for  dietary 
supplements. 

Whatever  approach  the  Secretary  takes,  he 
must  establish  a  system  that  evaluates  the 
validity  of  health  claims  for  dietary 
supplements.  The  system  must  be  based  on 
the  same  considerations  that  guide  other 
agency  decisions:  Public  health,  sound 
scientific  principles  and  consumer  fraud. 

The  statement  of  House  Floor 
Managers  also  addresses  this  issue  {Ref. 

zy. 

'  '  Whatever  approach  the  agency 
takes,  it  must  adopt  a  system  that  evaluates 
the  validity  of  any  disease  claims  made  with 
respect  to  these  substances.  Its  system  must 
be  based  on  considerations  of  public  health 
and  consumer  fraud.  As  in  every  similar 
decision  made  by  the  agency  today,  we  fully 
expect  that  the  agency's  evaluation  of 
disease  claims  made  with  respect  to  vitamins 
will  be  based  on  sound  scientific  principles. 

There  is  a  great  potential  for  defrauding 
consumers  if  food  is  sold  that  contains 
inaccurate  or  unsupportable  health  claims. 
The  potential  is  just  as  great  for  vitamins  as  it 
is  for  other  products.  In  our  view,  vitamins 
and  otiier  substances  covered  by  this 
provision  should  be  subject  to  at  least  as 
strong  a  standard  as  is  applicable  to  other 
foods  that  contain  claims  that  the  food  will 
treat  a  disease  or  health  condition. 


In  the  absence  of  clear  Congressional 
direction  about  the  way  in  which  FDA 
should  use  the  flexibility  it  has,  the 
agency  believes  that  it  is  appropriate  to 
propose  the  same  scientific  standard 
and  procedure  for  supplements  as  is 
mandated  for  conventional  foods.  If  the 
agency  were  to  adopt  a  more  lenient 
standard  and  procedure  for 
supplements,  FDA  believes  that  there 
would  be  a  significant  potential  for 
consumer  confusion  when  confronted 
with  a  situation  in  which  there  would  be 
health  claims  for  substances  when  they 
are  present  in  supplements  but  not  when 
they  are  present  in  conventional  foods. 
Furthermore.  FDA  believes  that  a 
standard  and  procedure  that  is  more 
lenient  than  that  provided  in  section 
403(r)(3){Bj(i)  would  not  provide  a  basis 
on  which  to  evaluate  the  validity  of 
claims,  which  both  the  House  Managers 
(Ref.  3)  and  at  least  one  Senate  author 
(Ref.  2)  stated  should  be  the  goal  of  the 
approach  that  the  agency  adopts. 

Nor  does  FDA  consider  a  more 
stringent  standard  to  be  necessary.  The 
standard  that  it  is  proposing  for  dietary 
supplements  is  the  same  as  that  which  it 
proposed  for  all  foods  in  1990.  FDA 
believes  that  this  standard  strikes  an 
appropriate  balance  between  the  desire 
to  make  information  available  and  the 
desire  to  ensure  that  that  information  is 
truthful  usable,  and  not  misleading. 

For  FDA.  a  significant  measure  of 
whether  a  claim  is  valid  is  whether  the 
evidence  that  supports  that  claim  has 
stood  the  test  of  exposure  to  scientiHc 
scrutiny.  Such  scrutiny  is  a  critical 
element  in  deciding  whether  any 
proposition  is  based  on  sound  science. 
FDA  cannot  ignore  such  a  critical 
element  when  deciding  whether 
consumers  should  be  advised  that  a 
particular  diet-disease  relationship 
exists.  Such  scrutiny  is  specifically 
provided  for  in  the  standard  set  forth  in 
section  403(r)(3)(B){i)  of  the  act. 
Therefore.  FDA  believes  that  this 
standard  should  be  applied  in  judging 
any  health  claim,  whether  for 
conventional  foods  or  dietary 
supplements. 

FDA  does  not  believe  that  it  could 
have  a  significant  level  of  comfort,  the 
standard  for  appraising  claims 
suggested  in  the  House  Report  (Ref.  1), 
about  the  validity  of  claims  if  it  adopted 
any  of  the  more  lenient  approaches 
suggested  in  comments  to  the  March  14. 
1991  notice.  FDA  has  an  obligation 
under  the  act  to  assure  not  only  that 
claims  comply  with  section  403(r)  of  the 
act  but  also  that  they  are  truthful  and 
not  misleading  under  section  403(a)  of 
the  act  Suggestions  that  the  agency 
should  delegate  the  primary 
responsibility  for  evaluating  the  validity 


of  claims  for  herbs  to  industry 
committees  are  not  consistent  with  this 
agency's  responsibility.  Of  course, 
industry  may,  if  desired,  work  through 
committees  to  prepare  well-supported 
petitions  for  submission  to  FDA. 
However.  FDA  would  still  have  the 
ultimate  obligation  of  ensuring  that  there 
is  compliance  with  the  act. 

FDA  also  does  not  agree  with 
comments  that  suggested  that  it  should 
adopt  a  regulatory^  framework  for 
evaluHting  health  claims  for 
supplements  that  establishes  three 
categories  of  claims,  each  of  which 
would  be  subject  to  a  different  level  of 
validity  substantiation  and  different 
procedures.  As  suggested.  Category  I 
claims  would  be  subject  to  the  same 
validity  requirements  as  established  for 
conventional  food.  Categorj'  11  claims 
would  pertain  to  claims  for  which  there 
is  substantial  scientific  evidence  but  not 
yet  significant  scientific  agreement. 
Category  III  claims  would  pertain  to 
claims  for  which  there  is  sound 
scientific  evidence,  which  on  balance 
supports  the  claim  but  is  more 
preliminary  in  nature.  Categories  II  and 
111  claims  would  be  subject  to  a 
certification  and  notification  procedure 
and  would  not  have  to  be  affirmatively 
authorized  by  regulation. 

PDA  does  not  believe  that  the 
suggested  certification  and  notification 
procedure  fur  Categories  II  and  III 
claims  are  adequate  or  appropriate 
under  section  403(r)(5)(D)  of  the  act.  As 
discussed  above,  the  legislative  history 
from  both  the  Senate  and  the  House 
points  to  the  fact  that  the  procedure  and 
standard  that  FDA  is  to  establish  under 
this  section  should  evaluate  the  validity 
of  health  claims.  Yet.  the  procedure 
suggested  in  the  comment  would  not 
provide  the  agency  with  a  full 
opportunity  to  do  so.  Under  the 
procedure  suggested  in  the  comment,  the 
greater  the  question  about  the  validity  of 
the  claim,  the  less  opportunity  that  FDA 
would  have  to  review  it.  Such  a  system 
would  not  be  fair  to  consumers,  who 
would  be  exposed  to  claims  whose 
validity  had  not  been  evaluated  by  FDA, 
or  the  manufacturers  of  conventional 
foods,  who  would  be  subject  to  the 
much  higher  congressionally  mandated 
standard.  For  these  reasons,  under  the 
discretion  granted  the  agency  by  section 
403(r){5)(D),  FDA  is  rejecting  the 
comment. 

E.  FDA  Requests  For  Data 

In  the  Federal  Register  of  March  28. 
1991  (56  FR  12932),  FDA  published  a 
notice  requesting  scientific  data  and 
information  on  the  ten  nutrient-disease 
topics  that  paragraphs  (vi)  and  (x)  of 
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of  claims  for  herbs  to  industry 
committees  are  not  consistent  with  this 
agency's  responsibility.  Of  course, 
industry  may,  if  desired,  work  through 
committees  to  prepare  well-supported 
petitions  for  submission  to  FDA. 
However.  FDA  would  still  have  the 
ultimate  obligation  of  ensuring  that  there 
is  compliance  with  the  act. 

FDA  also  does  not  agree  with 
comments  that  suggested  that  it  should 
adopt  a  regulatory  framework  for 
evaluating  health  claims  for 
supplements  that  establishes  three 
categories  of  claims,  each  of  which 
would  be  subject  to  a  different  level  of 
validity  substantiation  and  different 
procedures.  As  suggested.  Category  I 
claims  would  be  subject  to  the  same 
validity  requirements  as  established  for 
conventional  food.  Category'  II  claims 
would  pertain  to  claims  for  which  there 
is  substantial  scientific  evidence  but  not 
yet  significant  scientific  agreement. 
Category  III  claims  would  pertain  to 
claims  for  which  there  is  sound 
scientific  evidence,  which  on  balance 
supports  the  claim  but  is  more 
preliminary  in  nature.  Categories  11  and 
III  claims  would  be  subject  to  a 
certification  and  notification  procedure 
and  would  not  have  to  be  affirmatively 
authorized  by  regulation. 

FDA  does  not  believe  that  the 
suggested  certification  and  notification 
procedure  for  Categories  II  and  III 
claims  are  adequate  or  appropriate 
under  section  403(r){5)(D)  of  the  act.  As 
discussed  above,  the  legislative  history 
from  both  the  Senate  and  the  House 
points  to  the  fact  that  the  procedure  and 
standard  that  FDA  is  to  establish  under 
this  section  should  evaluate  the  validity 
of  health  claims.  Yet.  the  procedure 
suggested  in  the  comment  would  not 
provide  the  agency  with  a  full 
opportunity  to  do  so.  Under  the 
procedure  suggested  in  the  comment,  the 
greater  the  question  about  the  validity  of 
the  claim,  the  less  opportunity  that  FDA 
would  have  to  review  it.  Such  a  system 
would  not  be  fair  to  consumers,  who 
would  be  exposed  to  claims  whose 
validity  had  not  been  evaluated  by  FDA. 
or  the  manufacturers  of  conventional 
foods,  who  would  be  subject  to  the 
much  higher  congressionally  mandated 
standard.  For  these  reasons,  under  the 
discretion  granted  the  agency  by  section 
403(r){5)(D).  FDA  is  rejecting  the 
comment. 

E.  FDA  Requests  For  Data 

In  the  Federal  Register  of  March  28. 
1991  (56  FR  12932).  FDA  published  a 
notice  requesting  scientific  data  and 
information  on  the  ten  nutrient-disease 
topics  that  paragraphs  (vi)  and  (x)  of 


section  3(b)(1)(A)  of  the  1990 
amendments  require  FDA  to  consider. 
FDA  established  ten  dockets  for 
information  relating  to  these  topics,  as 
follows:  Calcium  and  osteoporosis.  91N- 
0094;  sodium  and  hypertension.  91N- 
0095;  lipids  and  cardiovascular  disease, 
91N-0096:  lipids  and  cancer.  giN-0097: 
dietary  fiber  and  cancer,  91N-0098: 
dietary  fiber  and  cardiovascular 
disease.  91N-0099;  folic  acid  and  neural 
tube  defects.  91N-0100;  antioxidant 
vitamins  and  cancer.  91N-0101:  zinc  and 
immune  function  in  the  elderly.  9lN- 
0102:  and  omega-3  fatty  acids  and  heart 
disease.  91N-0103.  The  compiled 
scientific  data  and  information  were 
considered  by  FDA  in  its  development 
of  the  proposed  regulations  pertaining  to 
specific  health  claims  that  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  generally  will  address 
that  data  and  information  that  it 
received  in  response  to  the  March  1991 
notice  in  the  documents  on  those 
proposed  regulations. 

F.  How  Claims  Are  Made 

When  FDA  determines  on  the  basis  of 
its  review  of  the  evidence  on  a  nutrient- 
disease  relationship,  as  it  has  with 
respect  to  some  of  the  topics  that  are  the 
subject  of  the  specific  documents 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  that  a  health  claim 
should  be  authorized,  the  agency  will 
propose  a  speciHc  regulation  permitting 
a  claim  in  subpart  E  of  21  CFR  part  101. 
(FDA  is  proposing  to  create  subpart  E  in 
this  document.)  The  proposal  will 
clearly  identify  the  elements  that  must 
be  included  in  the  claim  to  assure  its 
validity.  In  addition,  the  agency  will 
illustrate  the  claim  that  is  permitted 
through  an  example  of  an  appropriate 
claim  (referred  to  as  a  "model  health 
claim").  If,  after  its  review  of  comments. 
FDA  decides  to  issue  a  final  regulation 
based  on  that  proposal,  firms  will  be 
able  to  make  claims  that  comply  with 
that  regulation  on  appropriate  foods. 
Firms  will  not  be  required  to  use  the 
language  in  the  model  claim  but  will  be 
free  to  develop  their  own  specific  claims 
within  the  terms  of  the  regulation. 

In  the  authorizing  regulation.  FDA  will 
set  out  requirements  to  ensure  that  any 
claim  made  under  it  will  fully  reflect  the 
scientific  facts  justifying  the  claim. 
These  requirements  will  not  only 
describe  the  nutrient-disease 
relationship  but  will  define  other 
relevant  factors,  such  as  nondietary 
elements  (e.g..  the  need  for  exercise)  and 
relevant  nutrient  interactions  (e.g., 
calcium  and  phosphorus  levels  in  a 
food). 

For  conventional  foods,  many  of  the 
elements  that  will  be  included  in  the 


authorizing  regulations  will  reflect  the 
requirements  of  the  1990  amendments. 
As  discussed  previously,  section 
403(r)(3)(B)(ii)(I)  of  the  act.  which  was 
added  by  the  1990  amendments,  requires 
that  regulations  authorizing  claims 
require  that  those  claims  describe  the 
relationship  between  the  nutrient  and 
the  disease  or  health-related  condition. 
FDA  is  applying  this  requirement  in  the 
proposed  regulations  on  health  specific 
claims  published  elsewhere  in  this  issue 
of  the  Federal  Register.  For  example,  the 
proposal  authorizing  a  health  claim  on 
the  relationship  between  calcium  and 
osteoporosis  requires,  in  part,  that  the 
claim  explain  that  adequate  calcium 
intake  during  adolescence  and  early 
adulthood  appears  to  have  a  positive 
effect  on  bone  health,  and  that 
optimizing  peak  bone  mass  during  that 
period  may  reduce  the  risk  of 
osteoporotic  fracture  in  old  age  (see 
proposed  S  101.72(d)(3)). 

Section  403(r)(3)(B)(ii)(n]  of  the  act 
j  requires  that  regulations  authorizing 
health  claims  require  that  claims 
describe  the  significance  of  the  nutrient 
in  affecting  the  disease  or  health-related 
condition.  Thus,  the  proposal  concerning 
calcium  and  osteoporosis  requires,  in 
part  that  a  claim  explain  the  various 
factors  other  than  calcium  intake  that 
bear  on  the  risk  of  developing 
osteoporosis,  that  is  that  being  a  white 
female  or  having  a  family  history  of 
fragile  bones  with  aging,  places  an 
individual  at  risk  for  the  development  of 
osteoporosis  in  later  life  (see  proposed 
§  101.72(d)(2)). 

Further,  section  403(r)(3)(B)(iii)  of  the 
act  requires  that  the  public  be  able  to 
comprehend  the  information  in  the  claim 
and  to  understand  the  significance  of  the 
information  in  the  context  of  the  total 
daily  diet.  Under  this  requirement,  a 
wide  variety  of  factors  may  need  to  be 
addressed  in  the  claim.  For  example,  the 
proposal  concerning  calcium  and 
osteoporosis  requires,  in  part,  that 
claims  point  out  that  adequate  calcium 
intake  is  not  enough.  The  proposal 
provides  that  the  claim  must  advise  that 
adequate  calcium  intake  should  be 
accompanied  with  exercise  and 
maintenance  of  a  balanced  diet. 

As  stated  above,  section  403(r)(5)(D)  ' 
of  the  act  directs  FDA  to  establish  a 


'  FDA  note*  tliat  section  403(r)(3HA)  of  the  act 
states  "Except  as  provided  in  para|p-apli  (5),'°  and 
that  that  provision  relates  to  only  "a  pro<^ure  and 
standard."  Thus,  it  is  possible  that  various  aspects 
of  how  health  claims  on  dietary  supplements  are 
made  are  governed  by  section  403tr){3)  of  the  act 
However,  because  FDA.  in  exercising  its  discretion, 
has  tentatively  decided  under  section  403(rj(5)(D)  of 
the  act  that  dietary  supplements  should  be  subject 
to  the  aaoie  requirements  that  conventional  foods 
are  subiect  to  under  section  403  |rM3)  and  (rM*). 


procedure  and  standard  to  assure  the 
validity  of  health  claims  for  dietary 
supplements.  In  section  IILD.  of  this 
document.  FDA  discussed  why  dietary 
supplements  should  be  subject  to  the 
same  scientific  standard,  and  procedure 
for  assessing  conformity  with  the 
standard,  that  is  used  for  conventional 
foods.  The  agency  has  tentatively 
determined  that  it  is  also  appropriate  to 
subject  dietary  supplements  to  the  same 
procedures  with  respect  to  how  claims 
are  made  and  how  they  are  petitioned 
for  as  those  that  apply  to  conventional 
foods.  The  agency  has  reached  this 
tentative  conclusion  based  on  three 
factors: 

1.  FDA  has  an  obligation  to  ensure 
that  food  labeling  is  truthful  and  not 
misleading.  Under  the  act.  a  claim  can 
be  misleading,  and  thereby  misbrand  the 
food,  based  on  the  information  that  it 
does  not  include  as  well  as  the 
information  that  it  does  include.  The 
agency  believes  that  the  procedures  that 
it  is  proposing  are  necessary  to  ensure 
that  claims  that  are  made  are  fully 
informative  to  consumers.  Because 
claims  for  dietary  supplements  must  be 
as  informative  as  claims  for 
conventional  foods,  FDA  believes  that  it 
is  appropriate  to  subject  the  former 
claims  to  the  same  procedures  as  the 
latter. 

2.  As  stated  above,  FDA  has  an 
obligation  to  treat  all  segnents  of  the 
regulated  food  industry  with  fairness.  If 
dietary  supplements  were  subject  to 
different  rules,  whether  with  respect  to 
the  procedure  for  assessment  of 
conformity  with  the  scientific  standard 
or  to  the  manner  in  which  claims  are 
made,  there  is  a  possibility  that 
supplements  could  be  made  to  appear 
somehow  superior  to  conventional  foods 
that  contain  the  same  nutrient  Such  an 
appearance  would  not  only  be  untrue,  it 
would  be  unfair  to  firms  producing 
conventional  foods.  FDA  knows  of  no 
differences  in  the  marketing  or  use  of 
dietary  supplements  and  conventional 
foods  that  would  compel  a  different 
result 

3.  As  stated  previously  in  the 
discussion  of  the  scientific  standard  in 
section  IILD.  of  this  document,  some 
consumers  seek  to  ensure  that  the 
nutrient  content  of  their  diet  is  adequate 
through  conventional  foods,  others 
through  dietary  supplements.  Ultimately, 
however,  it  is  the  nutrient  content  of  the 
diet  that  is  significant  not  its  source.  For 
this  reason  also,  the  pace  of  scientific 
advances  with  respect  to  nutritional 


FDA  finds  that  Itie  question  of  the  extent  to  which 
the  latter  sections  ap|>ly  lo  dietary  supplements  is 
moot. 
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substances  does  not  justify  different 
treatment  for  dietary  supplements  than 
for  conventional  foods. 

In  sum.  it  is  the  nutrient  that  is 
significant,  not  its  source.  To  ensure  that 
labeling  is  truthful  and  not  misleading, 
the  same  substantive  rules  should  thus 
be  applied  to  conventional  foods  and  to 
dietary  supplements. 

rv.  Proposed  Provisions 

A.  Definitions 

FDA  is  proposing  the  following 
definitions  in  S  101.14(a]  to  clarify  the 
meaning  of  specific  terms  used  in  this 
proposed  rule. 

1.  Health  Claim 

FDA  is  proposing  to  define  "health 
claim"  as  any  claim  made  on  the  label 
or  in  labeling  of  a  food,  including  a 
dietary  supplement,  that  expressly  or  by 
implication  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition. 
Such  claims  could  include  "third  party" 
endorsements,  written  statements  (e.g., 
a  brand  name  including  a  term  such  as 
"heart"),  symbols  (e.g..  a  heart  symbol), 
or  vignettes.  This  defmition  is  derived 
almost  directly  from  section  403(r)(l)(B) 
of  the  act,  although  it  has  been  modified 
slightly  to  incorporate  that  section's 
reference  to  section  403(r)(5](D)  of  the 
act. 

The  defmition  includes  examples  of 
implied  claims  and  expressly  limits 
them  to  those  statements,  symbols, 
vignettes,  or  other  forms  of 
communication  that  a  manufacturer 
intends,  or  would  be  likely  to  be 
understood,  to  assert  a  direct  beneficial 
relationship  between  the  presence  or 
level  of  any  substance  in  the  food  and  a 
health  or  disease-related  condition.  The 
definition  is  intended  to  make  clear  that 
vignettes  or  other  forms  of 
communication  that  depict  the  general 
wholesomeness  of  a  product  or  other 
attributes  that  do  not  involve  more 
specifically  the  relationship  between  a 
substance  in  the  food  and  a  health  or 
disease-related  condition  are  not  health 
claims  for  the  purpose  of  this  regulation. 

FDA  recognizes  that  there  is  often 
ambiguity  in  the  message  conveyed  by  a 
logo  or  symbol,  such  as  the  heart  symbol 
that  is  often  used  on  labels  and 
restaurant  menus.  FDA  specifically 
invites  comment  on  the  appropriate 
meaning  or  warnings  to  be  attributed  to 
the  heart  symbol  and  other  currently 
used  logos  and  symbols.  Should  they  be 
regarded  as  nutrient  content  descriptors, 
health  claims,  or  both?  Should  they  be 
defmed  as  such  by  FDA  and,  if  so,  how? 
FDA's  goal  in  considering  these 
questions  will  be  to  retain  the  use  of 


logos  and  symbols  where  they  are  useful 
in  communicating  health-related 
information  to  consumers  but  to  guard 
against  their  use  in  a  manner  that  would 
be  confusing  or  misleading  to 
consumers. 

While  the  act  focuses  on  the 
substance-disease  relatiofiship,  it  is 
clear  that  the  Congress  was  concerned 
about  any  disease  claims  that  are  made 
on  food  (Ref.  1).  In  reviewing  the 
evidence  on  the  10  topic  areas,  however. 
FDA  has  become  aware  that  there  may 
be  certain  relationships  between  foods 
and  diseases  that  are  supported  by  the 
available  evidence  but  that  cannot  be 
attributed  to  a  particular  nutrient.  For 
example,  the  scientific  evidence  shows 
that  diets  high  in  whole  grains,  fruits, 
and  vegetables,  which  are  low  in  fat  and 
rich  sources  of  fiber  and  certain  other 
nutrients,  are  associated  with  a  reduced 
risk  of  some  types  of  cancer.  The 
available  evidence  does  not,  however, 
demonstrate  that  it  is  total  fiber,  or  a 
specific  fiber  component,  that  is  related 
to  the  reduction  of  risk  of  cancer.  The 
question  is  thus  whether,  to  fulfill 
Congress's  intent  in  the  1990 
amendments*  FDA  should  regulate 
claims  about  apparent  food-disease 
relationships  and,  if  so,  how  it  should  do 
so.  For  example,  the  recent  National 
Cancer  Institute  "Five-A-Day"  program 
constitutes  dietary  guidance  and  not  a 
health  claim  (Ref.  1).  It  could  appear  on 
the  label  of  foods  that  appropriately  fall 
within  the  terms  of  the  dietary  guidance. 
FDA  requests  comments  on  what 
regulatory  approaches,  if  any,  with 
respect  to  these  types  of  claims  would 
be  most  consistent  with  the  act's  and  the 
agency's  goals  of  assuring  both  that 
useful  nutritional  information  is 
available  to  consumers,  but  that  the 
information  is  scientifically  valid  and 
not  misleading.  The  agency  also 
requests  comments  on  whether,  if  the 
agency  should  regulate  such  claims,  it 
should  do  so  under  proposed  §  101.14  or 
under  the  general  regulatory  regime  of  a 
label  needing  to  be  truthful  and  not 
misleading. 

2.  Substance 

In  proposed  S  101.14(a)(2),  FDA  is 
proposing  to  define  the  term 
"substance"  to  facilitate  identification, 
within  the  proposed  regulation  and  in 
this  document,  of  all  food  components 
that  are  candidates  to  be  the  subject  of  a 
health  claim.  Thus,  FDA  is  proposing  to 
define  the  term  "substance"  to  include 
any  component  of  a  conventional  food 
or  of  a  dietary  supplement  of  vitamins, 
minerals,  herbs,  or  other  nutritional 
substances.  Reference  in  the  definition 
to  "a  dietary  supplement  of  vitamins, 
minerals,  herbs,  or  other  similar 


nutritional  substances"  incorporates  the 
statutory  language  in  section  403(r)(5)[D) 
of  the  act,  which  directs  the  agency  to 
establish  a  procedure  and  standard  for 
claims  for  dietary  supplements. 

3.  Nutritive  Value 

FDA  is  proposing  to  define  the  term 
"nutritive  value"  to  facilitate  use  of  one 
of  the  criteria  under  which  a  substance 
is  a  food  and  thus  appropriately  the 
subject  of  a  health  claim.  FDA  proposes 
to  define  the  term  "nutritive  value  "  as 
value  in  sustaining  human  existence  by 
such  processes  as  promoting  growth, 
replacing  loss  of  essential  nutrients,  or 
providing  energy.  FDA  developed  this 
definition  based  on  the  common 
meaning  of  the  words  that  make  up  this 
term. 

"Nutrient"  is  defined  in  the  Random 
House  Dictionary  of  the  English 
Language  as  "*  *  *  [a  substance 
capable  of]  providing  nourishment  or 
nutriment."  This  dictionary  defines 
"nutriment"  as  "any  substance  or  matter 
that,  taken  into  a  living  organism,  serv.s 
to  sustain  it  in  its  existence,  promoting 
growth,  replacing  loss,  and  providing 
energy."  The  dictionary  defines 
"nourishment"  as  "something  that 
nourishes;  food,  nutriment,  or 
sustenance."  Further,  the  dictionary 
defines  "nourish"  as  "to  sustain  with 
food  or  nutriment;  supply  with  what  is 
necessary  for  life,  health,  and  growth." 
The  agency's  proposed  definition  for 
"nutritive  value"  encompasses  these 
common  definitions  except  that  the 
definition  is  specific  for  humans,  for 
consistency  with  section  403(r)(l)  of  the 
act. 

Use  of  the  phrase  "such  processes  as  " 
in  the  proposed  definition  conveys  a 
measure  of  flexibility  that  the  agency 
believes  is  necessary  for  evaluating 
future  petitions.  Within  the  context  of 
the  daily  diet,  there  may  be  a  wide  array 
of  substances  that  could  logically  supply 
nutritive  value.  For  example,  if  a 
substance  as  a  component  of  a  food  is  of 
value  for  cellular  functions  by  providing 
catalytic  support  for  protective  reactions 
(e.g..  inhibiting  harmful  processes),  that 
substance  could  be  viewed  by  FDA  as 
providing  nutritive  value.  FDA  also 
advises  that  any  substance  that  is 
identified  as  a  nutrient  in  section 
403(q)(l)(C).  (q)(l)(D).  or  (q)(l)(E)  of  the 
act  conforms  to  the  proposed  definition 
of  "nutritive  value." 

4.  Dietary  Supplement 

FDA  is  proposing  to  define  "dietary 
supplement"  as  a  food,  other  than  a 
conventional  food,  that  supplies  a 
component  with  nutritive  value  to 
supplement  the  diet  by  increasing  the 
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nutritional  substances"  incorporates  the 
statutory  language  in  section  403(r](5)(D) 
of  the  act,  which  directs  the  agency  to 
establish  a  procedure  and  standard  for 
claims  for  dietary  supplements. 

3.  Nutritive  Value 

FDA  is  proposing  to  deHne  the  term 
"nutritive  value"  to  facilitate  use  of  one 
of  the  criteria  under  which  a  substance 
is  a  food  and  thus  appropriately  the 
subject  of  a  health  claim.  FDA  proposes 
to  define  the  term  "nutritive  value"  as 
value  in  sustaining  human  existence  by 
such  processes  as  promoting  growth, 
replacing  loss  of  essential  nutrients,  or 
providing  energy.  FDA  developed  this 
definition  based  on  the  common 
meaning  of  the  words  that  make  up  this 
term. 

"Nutrient"  is  defined  in  the  Random 
House  Dictionary  of  the  English 
Language  as  "*  *  *  [a  substance 
capable  of]  providing  nourishment  or 
nutriment."  This  dictionary  defines 
"nutriment"  as  "any  substance  or  matter 
that,  taken  into  a  living  organism,  serv.s 
to  sustain  it  in  its  existence,  promoting 
growth,  replacing  loss,  and  providing 
energy."  The  dictionary  defines 
"nourishment"  as  "something  that 
nourishes;  food,  nutriment,  or 
sustenance."  Further,  the  dictionary 
defines  "nourish"  as  "to  sustain  with 
food  or  nutriment;  supply  with  what  is 
necessary  for  life,  health,  and  growth." 
The  agency's  proposed  definition  for 
"nutritive  value"  encompasses  these 
common  definitions  except  that  the 
definition  is  specific  for  humans,  for 
consistency  with  section  403(r)(l)  of  ths 
act. 

Use  of  the  phrase  "such  processes  as  ' 
in  the  proposed  definition  conveys  a 
measure  of  fiexibility  that  the  agency 
believes  is  necessary  for  evaluating 
future  petitions.  Within  the  context  of 
the  daily  diet,  there  may  be  a  wide  array 
of  substances  that  could  logically  supply 
nutritive  value.  For  example,  if  a 
substance  as  a  component  of  a  food  is  of 
value  for  cellular  functions  by  providing 
catalytic  support  for  protective  reactions 
(e.g..  inhibiting  harmful  processes),  that 
substance  could  be  viewed  by  FDA  as 
providing  nutritive  value.  FDA  also 
advises  that  any  substance  that  is 
identified  as  a  nutrient  in  section 
403(q)(l)(C),  (q)(l)(D),  or  (q)(l)(E)  of  the 
act  conforms  to  the  proposed  definition 
of  "nutritive  value." 

4.  Dietary  Supplement 

FDA  is  proposing  to  define  "dietary 
supplement"  as  a  food,  other  than  a 
conventional  food,  that  supplies  a 
component  with  nutritive  value  to 
supplement  the  diet  by  increasing  the 
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total  dietary  intake  of  that  substance.  A 
dietary  supplement  includes  a  food  for 
special  dietary  use  within  the  meaning 
of  S  101.9(a)(2)  that  is  in  conventional 
food  form. 

This  term,  although  used  in  section 
403(r)(5)(D)  of  the  act.  is  not  defined  in 
the  1990  amendments.  In  the  past,  FDA 
has  taken  a  position  that  the  term 
"dietary  supplement"  applied  only  to 
supplements  composed  of  essential 
nutrients.  However,  FDA  is  not 
proposing  to  limit  the  definition  in 
§  101.14(a)  in  this  way  because  section 
403(r)(5](D)  of  the  act  includes  dietary 
supplements  of  "herbs"  which,  as  foods, 
are  generally  used  for  flavor  or  aroma 
rather  than  for  nutritive  value.  Herbs 
contain  few  essential  nutrients,  and 
those  essential  nutrients  that  are  present 
are  seldom  present  in  significant 
amounts  on  a  per  serving  basis.  In 
addition,  the  legislative  history  indicates 
that  the  term  "other  nutritional 
substances"  could  include  a  number  of 
substances  that  have  not  been  shown  to 
be  essential  (Ref.  2). 

5.  Disqualifying  Nutrient  Levels 

Section  403{r)(3)(A)(ii)  of  the  act 
provides  that  a  health  claim  may  only 
be  made  for  a  food  that  does  not 
contain,  as  determined  by  regulation,  a 
nutrient  in  an  amount  that  increases  to 
persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related,  taking  into 
account  the  significance  of  the  food  in 
the  total  daily  diet.  There  is  no 
indication  in  the  legislative  history  of 
this  provision  as  to  what  Congress 
considered  to  be  an  amount  of  a  nutrient 
in  a  specific  food  that  would  increase 
the  risk  of  a  disease. 

The  statute  provides  the  same 
standard  in  section  403(r)t2)(B)(ii)  of  the 
act  for  nutrient  content  claims,  with  the 
requirement  that  the  label  or  labeling  of 
any  food  that  contains  a  nutrient  at  a 
level  that  increases  the  risk  of  a  diet- 
related  disease  or  health  condition  shall 
identify  that  nutrient  in  immediate 
proximity  to  the  claim.  A  similar 
requirement  for  a  cholesterol  content 
claim  is  in  section  403(r)(2)(A){iii)(n)  of 
the  act.  In  referring  to  these  levels  for 
nutrient  content  claims,  FDA  uses  the 
term  "disclosure  levels"  (see  companion 
document  on  nutrient  content  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register).  The  disclosure  level 
for  a  nutrient  for  a  content  claim  is  the 
same  as  the  disqualifying  level  for  the 
nutrient  for  a  health  claim. 

FDA  is  defining  "disqualifying 
nutrient  levels"  (referred  to  in  this 
document  as  "disqualifying  levels")  in 
proposed  S  101.14(a)(5).  FDA  is 
proposing  to  define  "disqualifying 


nutrient  levels"  as  the  levels  of  total  fat. 
saturated  fat.  cholesterol,  or  sodium  in  a 
food  above  which  the  food  will  be 
disqualified  from  making  a  health  claim. 
The  agency  is  proposing  that  the 
disqualifying  levels  are  11.5  grams  (g)  of 
fat,  4.0  g  of  saturated  fat.  45  milligrams 
(mg)  of  cholesterol,  or  360  mg  of  sodium 
per  reference  amount  commonly 
consumed,  per  labeled  serving  size,  and 
per  100  g.  Any  one  of  the  levels,  on  a  per 
reference  amount  commonly  consumed, 
a  per  labeled  serving  size,  or  a  per  100  g 
basis,  will  disqualify  a  food  from  making 
a  health  claim. 

These  disqualifying  levels  are 
intended  to  ensure  that  a  food  that  bears 
a  health  claim  does  not  at  the  same  time 
contain  a  nutrient  at  a  level  that 
increases  the  risk  of  a  disease.  Because 
Congress  did  not  identify  any  specific 
nutrients  that  were  of  concern, 
consistent  with  section  403(r)  of  the  act 
FDA  considered  the  risk  presented  by 
nutrients  of  the  type  required  by  section 
403(q)(l)  and  (q)(2)  of  the  act  to  be  in  the 
label  or  labeling  of  food.  Of  these, 
nutrients,  total  fat,  saturated  fat, 
cholesterol,  and  sodium  have  been 
associated  with  increased  risk  of 
disease.  For  maintenance  of  good 
health,  recommended  limits  for  dietary 
intake  levels  have  been  identified  for 
each  of  these  nutrients  (Refs.  5  through 
7). 

Excessive  intake  of  sugars  has  been 
associated  with  increased  risk  of  tooth 
decay.  However,  the  specific  dietary 
level  at  which  this  increased  risk  occurs 
is  uncertain,  and  there  is.  therefore,  no 
recommended  level  for  dietary  intake 
for  sugars.  In  addition,  excessive  intake 
of  calories  is  associated  with  obesity 
which  is  a  positive  risk  factor  for  a 
number  of  diseases.  "Nutrition  and  Vour 
Health:  Dietary  Guidelines  for 
Americans"  (Ref.  7,  hereinafter  referred 
to  as  "Dietary  Guidelines  for 
Americans")  recommends  that  all 
Americans  maintain  a  healthy  body 
weight  However,  the  level  of  calories 
needed  to  maintain  a  healthy  weight  can 
vary  widely  among  individuals 
depending  on  age.  sex,  build,  and 
physical  activity,  and  there  is  no  specific 
recommended  level  for  calories  in  terms 
of  an  absolute  number  or  as  a  function 
of  the  intake  of  other  nutrients. 
Therefore,  FDA  cannot  identify  any 
single  level  of  calories  or  sugar  in  a  food 
that  would  increase  the  risk  of  disease. 

Although  there  are  recommended 
levels  for  dietary  intake  for  total  fat 
saturated  fat.  cholesterol,  and  sodium, 
there  are  no  generally  recognized  levels 
at  which  these  nutrients  in  an  individual 
food  pose  an  increased  risk  of  disease. 
Thus.  FDA  knows  of  no  established  or 
accepted  approach  for  identifying 


disqualifying  levels  for  these  nutrients. 
FDA  has,  therefore,  used  an  approach 
that  is  based  upon  the  recommended 
levels  for  dietary  intake  of  these 
nutrients  in  setting  the  proposed 
disqualifying  levels  because  deviation 
from  the  recommended  levels  has  been 
associated  with  an  increased  risk  of 
disease. 

As  discussed  in  the  supplementary 
proposal  on  mandatory  nutrition 
labeling  published  elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
proposing  to  codify  the  recommended 
dietary  levels  for  fat  saturated  fat 
cholesterol,  and  sodium,  as  well  as  for 
several  other  nutrients,  as  Daily 
Reference  Values  (DRV).  The  DRVs 
reflect  current  and  established  scientific 
evidence  related  to  overall  nutrient 
intake  and  risk  of  diet-related  disease. 
They  are  intended  to  refiect  total  dietary 
intake,  not  intakes  from  individual 
foods.  Therefore,  to  derive  disqualifying 
levels  for  health  claims.  FD.^  had  to  find 
a  way  of  translating  total  dietary  intake 
into  nutrient  levels  in  individual  foods 
that  could  be  considered  to  increase  the 
risk  of  disease. 

To  determine  the  appropriate 
disqualifying  levels  based  on  the  DRVs 
for  total  fat  saturated  fat  cholesterol 
and  sodium.  FDA  used  an  approach 
based  on  the  number  of  servings  of  food 
in  a  day  and  available  information  on 
food  composition.  An  estimate  for  the 
number  of  servings  of  food  in  an  average 
daily  meal  pattern  is  approximately  16 
to  20  servings  (Refs.  8  through  10).  If  the 
nutrients  under  consideration  were 
evenly  distributed,  then  each  food 
serving  in  a  recommended  diet  would 
contain  5  to  6.25  percent  of  each  DRV. 
However,  as  expected,  analyses  of 
FDA's  Regulatory  Food  Composition 
Data  Base  (Ref.  11)  revealed  that  these 
nutrients  are  not  evenly  distributed 
within  foods. 

In  this  approach.  FDA  considered  that 
a  nutrient  is  found  in  a  food  category  if 
over  half  of  the  foods  in  the  category 
contained  2  percent  or  more  of  the 
proposed  Reference  Daily  Intake  (RDI) 
or  DRV.  as  appropriate,  for  the  nutrient 
Two  percent  of  the  label  reference  vahie 
has  been  used  by  the  agency  in  the  past 
as  a  measurable  level  of  a  nutrient  in  a 
food.  The  agency  further  considered  a 
nutrient  to  be:  (1)  ubiquitously 
distributed  if  it  was  found  in  more  than 
75  percent  of  the  food  categories;  (2) 
moderately  distributed  if  it  was  found  in 
51  to  70  percent  of  the  food  categories; 
and  (3)  not  widely  distributed  if  it  was 
found  in  50  percent  or  fewer  of  the  food 
categories.  Total  fat  saturated  fat 
cholesterol,  and  sodium  were  found  to 
be  in  50  to  70  percent  of  the  food 
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categories  (Ref.  12).  If  the  nutrient  is 
available  from  approximately  50  to  75 
percent  of  food  categories,  then  it  is 
reasonable  to  expect  that  it  may  be 
available  from  perhaps  as  few  as  half  of 
the  foods/beverages  consumed.  That  is, 
assuming  that  as  many  as  20  foods/ 
beverages  are  consumed  in  a  day  (Ref. 
10),  it  is  reasonable  to  expect  that  the 
nutrient  may  be  available  from  perhaps 
as  few  as  10  of  the  foods/beverages. 
Consequently,  if  these  nutrients  are  not 
available  in  up  to  half  of  the  food  in  a 
balanced  diet,  then  the  remaining  half  of 
the  foods  can  contain  an  average  of 
twice  the  5  to  6.25  percent,  or  10  to  12.5 
percent,  of  the  DRV  without  causing  the 
daily  intake  to  exceed  the  DRV  for  any 
nutrient.  The  agency  used  this  result  as 
a  starting  point  for  determining  the 
appropriateness  of  10  percent  of  the 
DRV  as  the  disqualifying  level  for 
nutrients  in  foods. 

As  an  initial  calculation,  the  agency 
determined  that  the  consumption  of  10 
foods  per  day  containing  10  percent  of 
the  DRV  would  result  in  a  consumption 
of  100  percent  of  the  DRV  in  a  day.  This 
level  of  intake  is  not  considered  to 
constitute  a  risk  for  diet-related  diseases 
and  suggests  that  the  level  of  10  percent 
is  too  low  as  a  criterion.  The  agency 
then  doubled  the  10  percent  value  to  20 
percent  and  determined  that,  assuming 
the  consumption  of  10  foods  per  day  at 
the  level  of  20  percent  of  the  DRV.  the  20 
percent  criterion  results  in  consumption 
of  twice  the  DRV.  This  level  of  intake  is 
more  than  sufficient  to  constitute  risk. 
Thus,  the  agency  tentatively  concluded 
that  the  appropriate  percent  of  DRV 
constituting  a  risk  for  individual  foods 
was  likely  to  be  found  between  10  and 
20  percent  of  the  DRV. 

Accordingly,  with  the  data  base 
available  to  the  agency,  FDA  evaluated 
10. 15,  and  20  percent  using  two  criteria 
to  determine  whether  the  consequences 
of  each  as  the  disqualifying  level  would 
be  reasonable  (Ref.  13).  The  agency 
analyzed  a  list  of  foods  to  see  which 
foods  would  be  disqualiHed  from 
bearing  a  health  claim  and  which  would 
not,  and  whether  the  results  made  sense 
from  a  nutritional  standpoint.  Foods  that 
contain  relatively  high  levels  of  one  or 
more  nutrients  that  should  be  consumed 
less  frequently  to  maintain  a  diet  that 
meets  the  guidelines,  should  be 
disqualified  by  an  appropriate  criterion. 
On  the  other  hand,  foods  that  would  be 
helpful  in  a  recommended  diet  should 
not  be  disqualified. 

Using  this  analytic  strategy,  the 
agency  found  that  the  10  percent  level 
was  too  low.  A  number  of  foods  thought 
to  be  useful  in  maintaining  a  balanced 
diet  would  be  disqualified  at  this  level. 


including  many  vegetable  and  cereal 
products.  The  20  percent  level  was  too 
high.  Under  it,  some  foods  would  be 
permitted  to  bear  health  claims  that 
should  not  be  consumed  frequently  in  a 
healthy  diet,  including  some  shortenings 
and  candies.  The  results  of  testing  the 
three  different  levels  demonstrated  that 
a  level  of  15  percent  of  the  DRV  was  the 
most  reasonable. 

Based  on  these  analyses.  FDA  is 
proposing  that  15  percent  of  the  DRV  per 
reference  amount  commonly  consumed 
and  per  labeled  serving  size  (as 
discussed  in  the  proposal  on  serving 
sizes  published  elsewhere  in  this  issue 
of  the  Federal  Register]  of  a  food  be  the 
disqualifying/disclosure  level  (i.e.,  11.5  g 
of  fat.  4.0  g  of  saturated  fat.  45  mg  of 
cholesterol,  and  360  mg  of  sodium  for 
the  subject  nutrients).  These  levels  are 
those  above  which  total  fat.  saturated 
fat,  cholesterol,  and  sodium  will  be 
deemed  to  increase  risk  of  a  diet-related 
disease  or  health  condition. 

However,  an  analysis  (Ref.  14)  also 
showed  that  there  were  some  foods  that 
do  not  exceed  the  15  percent  DRV  level 
on  a  per  serving  basis  because  of  small 
serving  sizes  but  that  contain  relatively 
high  concentrations  of  one  or  more  of 
the  subject  nutrients  on  a  caloric  basis. 
The  agency  believes  that  nutrient-dense 
foods  like  these  should  not  be  promoted 
for  increased  use  in  a  diet  because  they 
do  not  conform  to  national  guidelines, 
and  that  these  foods  should  not  bear 
health  claims.  Therefore,  the  agency  is 
proposing  to  also  disqualify  a  food  from 
bearing  a  health  claim  (or  require 
nutrient  disclosure  for  content  claims)  if 
the  food  contains  more  than  15  percent 
of  the  DRV  for  fat.  saturated  fat, 
cholesterol,  or  sodium  per  100  g.  Based 
on  analyses  using  FDA's  Regulatory 
Food  Composition  Data  Base  (Ref.  14). 
foods  that  might  be  disqualified  from 
bearing  health  claims  because  of  this 
criterion  include  some  dessert  toppings, 
gravies,  crackers,  cookies,  and  chocolate 
candies. 

The  agency  recognizes  that  the 
nutrients  fat,  saturated  fat,  cholesterol, 
and  sodium  are  not  found  in  the  same 
number  of  foods  nor  are  they  present  in 
foods  at  the  same  level.  For  instance, 
sodium  is  more  ubiquitous  than 
cholesterol  among  food  categories,  but 
cholesterol  is  generally  found  to  be 
present  in  a  food  at  higher  levels  of  the 
DRV  than  is  sodium.  Therefore,  the 
agency  specifically  requests  comments 
on  this  approach  for  determining  the 
disqualifying/disclosure  levels 
particularly  as  it  relates  to  the 
variations  in  nutrient  distributions 
among  foods  and  to  the  appropriateness 


of  establishing  different  levels  for 
different  nutrients. 

The  agency  stresses  that 
disqualification  of  a  food  from  bearing  a 
health  claim  does  not,  and  should  not, 
imply  that  the  food  cannot  be 
incorporated  into  a  balanced  diet.  To 
illustrate  this  point,  one  of  the  dietary 
guidelines  advises  American  consumers 
to  choose  a  diet  that  is  low  in  fat. 
saturated  fat.  and  cholesterol  to  achieve 
the  benefit  of  lowered  risk  for  several 
diet-related  diseases  (Ref  7).  It  is 
recognized,  however,  that  some  foods 
containing  these  dietary  lipids,  such  as 
meats,  milk,  cheese,  and  eggs,  are  also 
good  sources  of  high  quality  protein, 
certain  vitamins,  and  essential  minerals. 
Although  such  foods  when  modified  to 
be  low  in  fat  may  make  it  easier  for 
consumers  to  comply  with  the  dietary 
guidelines,  the  unmodified  foods  can 
still  be  part  of  a  healthy  diet  with 
judicious  selection. 

FDA  does  not  intend  that  the 
establishment  of  disqualifying  levels,  as 
required  by  the  1990  amendments,  be 
perceived  as  the  creation  of  a  good- 
food/bad-food  concept.  It  is  not  true 
that  a  food  that  qualifies  for  a  health 
claim  is  good,  while  one  that  does  not  is 
bad.  Rather,  a  health  claim  on  a  food 
label  is  a  promise  to  consumers  that 
including  the  food  in  a  diet,  along  with 
other  dietary  modifications,  wilt  be 
helpful  in  attaining  the  claimed  benefit 
and  will  not  introduce  a  risk  of  another 
disease  or  health-related  condition. 

The  agency  also  notes  that  under 
section  403(r)(3)(A)(ii)  of  the  act,  a  claim 
that  would  otherwise  be  disallowed 
because  of  a  disqualifying  level  of  a 
nutrient  may  be  permitted  by  regulation 
for  a  food  based  on  a  finding  that  such  a 
claim  would  assist  consumers  in 
maintaining  healthy  dietary  practices 
and  based  on  a  requirement  that  the 
presence  of  the  nutrient  that  would 
otherwise  be  disqualifying  be 
prominently  disclosed  on  the  label  or 
labeling  in  proximity  to  the  health  claim. 
The  agency  is  not,  however,  aware  of 
information  to  support  such  a  regulation. 
FDA  will  address  such  situations  on  a 
case-by-case  basis  when  evaluating 
potential  health  claim  topics.  If  there  is 
information  to  support  permitting  a 
claim  on  this  basis,  it  should  be 
submitted  as  part  of  a  petition 
requesting  a  regulation  authorizing  a 
health  claim. 

The  agency  requests  comments  on 
how  it  should  exercise  its  authority 
under  section  403(r)(3)(A)(ii)  of  the  act. 
For  example,  the  agency  notes  that 
whole  milk  will  be  disqualified  from 
making  a  claim  about  calcium  and 
osteoporosis  because  it  contains  fat  in 


iovember  27,  1991  /  Proposed  Rules 

of  establishing  different  levels  for 
different  nutrients. 

The  agency  stresses  that 
disqualiHcation  of  a  food  from  bearing  a 
health  claim  does  not,  and  should  not. 
imply  that  the  food  cannot  be 
incorporated  into  a  balanced  diet.  To 
illustrate  this  point,  one  of  the  dietary 
guidelines  advises  American  consumers 
to  choose  a  diet  that  is  low  in  fat, 
saturated  fat,  and  cholesterol  to  achieve 
the  benefit  of  lowered  risk  for  several 
diet-related  diseases  (Ref.  7).  It  is 
recognized,  however,  that  some  foods 
containing  these  dietary  lipids,  such  as 
meats,  milk,  cheese,  and  eggs,  are  also 
good  sources  of  high  quality  protein, 
certain  vitamins,  and  essential  minerals. 
Although  such  foods  when  modified  to 
be  low  in  fat  may  make  it  easier  for 
consumers  to  comply  with  the  dietary 
guidelines,  the  unmodified  foods  can 
still  be  part  of  a  healthy  diet  with 
judicious  selection. 

FDA  does  not  intend  that  the 
establishment  of  disqualifying  levels,  as 
required  by  the  1990  amendments,  be 
perceived  as  the  creation  of  a  good- 
food/bad-food  concept.  It  is  not  true 
that  a  food  that  qualifies  for  a  health 
claim  is  good,  while  one  that  does  not  is 
bad.  Rather,  a  health  claim  on  a  food 
label  is  a  promise  to  consumers  that 
including  the  food  in  a  diet,  along  with 
other  dietary  modifications,  will  be 
helpful  in  attaining  the  claimed  benefit 
and  will  not  introduce  a  risk  of  another 
disease  or  health-related  condition. 

The  agency  also  notes  that  under 
section  403(r)(3)(A)(ii)  of  the  act,  a  claim 
that  would  otherwise  be  disallowed 
because  of  a  disqualifying  level  of  a 
nutrient  may  be  permitted  by  regulation 
for  a  food  based  on  a  fmding  that  such  a 
claim  would  assist  consumers  in 
maintaining  healthy  dietary  practices 
and  based  on  a  requirement  that  the 
presence  of  the  nutrient  that  would 
otherwise  be  disqualifying  be 
prominently  disclosed  on  the  label  or 
labeling  in  proximity  to  the  health  claim. 
The  agency  is  not,  however,  aware  of 
information  to  support  such  a  regulation. 
FDA  will  address  such  situations  on  a 
case-by-case  basis  when  evaluating 
potential  health  claim  topics.  If  there  is 
information  to  support  permitting  a 
claim  on  this  basis,  it  should  be 
submitted  as  part  of  a  petition 
requesting  a  regulation  authorizing  a 
health  claim. 

The  agency  requests  comments  on 
how  it  should  exercise  its  authority 
under  section  403(r)(3)(A)(ii)  of  the  act. 
For  example,  the  agency  notes  that 
whole  milk  will  be  disqualified  from 
making  a  claim  about  calcium  and 
osteoporosis  because  it  contains  fat  in 


an  amount  that  exceeds  the 
disqualifying  level.  FDA  is  not  proposing 
to  make  an  exception  for  whole  milk 
because  low  fat  milk  and  skim  milk 
could  bear  such  a  claim.  Thus,  the 
agency  believes  that  there  is  no  basis  to 
make  a  finding  that  permitting  such  a 
claim  on  whole  milk  would  assist 
consumers  in  maintaining  health  dietary 
practices.  The  agency  requests 
comments  on  the  appropriateness  of  its 
approach  to  this  issue.  It  has  been 
suggested  that  the  agency  should 
consider  the  net  public  health  benefit  in 
deciding  whether  to  permit  a  claim  on  a 
food  that  contains  a  nutrient  at  a  level 
that  exceeds  the  disqualifying  level  (e.g., 
an  osteoporosis  claim  on  a  food  high  in 
fat).  This  suggestion  is  that  there  are 
advantages  in  allowing  such  claims  with 
full  and  prominent  disclosure  regarding 
other  nutrients,  similar  to  the 
requirements  for  nutrient  claims, 
because  the  public  health  gain  from 
consuming  the  nutrient  that  is  the 
subject  of  the  health  claim  would 
outweigh  the  risks  from  consuming  the 
nutrient  that  would  otherwise  disqualify 
the  food.  A  benefit  would  derive  from 
consuming  the  nutrient  that  is  the 
subject  of  the  claim,  and  a  person  could 
balance  his  or  her  intake  of  the 
disqualifying  nutrient  by  other  food 
selections  as  part  of  a  total  diet.  FDA 
requests  comments  on  this  and  other 
approaches  in  implementing  section 
403(r)(3)(A)(ii)  of  the  act. 

FDA  requests  comments,  including 
data  or  other  information,  on  the 
proposed  disqualification  levels.  If  the 
agency  is  persuaded  by  comments  that 
other  disqualifying  levels,  or  that 
modifications  in  the  proposed 
disqualifying  levels,  would  be  more 
appropriate,  FDA  will  consider  making 
any  appropriate  changes  in  the  final  rule 
that  is  based  on  this  proposal. 

The  agency  recognizes  that  dietary 
supplements  are  not  subject  to  the 
provisions  of  section  403(r)(3)  of  the  act. 
However,  as  explained  previously,  FDA 
has  tentatively  determined  that 
supplements  are  appropriately  subject 
to  the  same  rules  as  conventional  foods. 
As  a  practical  matter,  however,  FDA 
doubts  that  disqualifying  levels  will 
have  any  significant  impact  on 
supplements  because  supplements  are 
formulated  products  that  are  being 
promoted  as  healthful.  It  would  not  be 
logical  for  such  products  to  be 
formulated  with  significant  levels  of 
nutrients  with  known  adverse  effects. 

B.  Preliminary  Requirements 

Congress  and  FDA,  in  proposed 
S  101.14(a)(2).  have  broadly  defined  the 
substances  that  may  be  the  subject  of  a 
health  claim.  Consequently,  FDA 


anticipates  receiving  a  wide  range  of 
petitions  for  health  claims.  However, 
based  on  the  act  as  a  whole.  FDA 
believes  that  there  are  certain  criteria 
that  must  be  met  before  a  substance 
would  qualify  as  the  subject  of  a  health 
claim.  The  agency  is  proposing  these 
criteria  in  S  101.14(b).  They  reflect  not 
only  the  requirements  of  section  403(r) 
of  the  act  but  also  the  fact  that  FDA  is 
charged  with  ensuring  the  safety  of  the 
food  supply,  and  that  the  food  label  is 
not  misleading.  Given  that  agency 
evaluations  of  the  validity  of  a  health 
claim  will  be  resource  intensive,  FDA  is 
proposing  not  to  make  such  an 
evaluation  unless  a  petition  for  a  health 
claim  demonstrates  that  the  preliminary 
requirements  in  proposed  {  101.14(b]  are 
met. 

1.  Effect  on  General  U.S.  Population 

Section  403(r)(3)(b)(iii}  of  the  act 
requires  that  a  health  claim  be  stated  in 
a  manner  "*  *  *  so  that  the  claim 
enables  the  public  to  comprehend  the 
information  provided  in  the  claim  and  to 
understand  the  relative  significance  of 
such  information  in  the  context  of  a  total 
daily  diet."  FDA  believes  that,  for  this 
requirement  to  be  satisfied,  the  general 
U.S.  population  or  some  identified 
subgroup  must  be  at  risk  with  respect  to 
the  particular  diet-related  diease  or 
condition,  or,  if  that  is  not  the  case,  the 
proponent  of  the  health  claim  and  any 
claim  approved  by  FDA  otherwise 
explains  the  prevalence  of  the  disease 
or  health-related  condition  in  the  U.S. 
population  and  the  relevance  of  the 
claim  in  the  context  of  the  total  daily 
diet.  This  would  permit  claims  to  be 
evaluated  even  if  no  showing  was  made 
that  any  particular  population  group  is 
ciurently  at  risk,  but  it  would  require 
that  such  information  be  provided  as 
part  of  any  resulting  health  claim.  In 
addition,  the  label  or  labeling  would  be 
required  to  include  any  potential  risks 
posed  by  the  nutrient  for  which  the 
claim  is  made. 

2.  Components  in  Food  Within  Context 
of  Daily  Diet 

As  stated  above.  Congress  and  FDA 
have  provided  for  a  wide  variety  of  food 
components  as  potential  subjects  of 
health  claims.  These  components  range 
from  desirable  components,  such  as 
essential  nutrients,  to  components 
whose  intake  should  be  limited,  such  as 
saturated  fat.  and  even  to  components 
that  have  traditionally  served  primarily 
as  sources  of  flavor  or  aroma,  such  as 
herbs. 

However,  the  agency  does  not  believe 
that  Congress  intended  that  everything 
that  can  be  formulated  into  a  form  in 
which  it  could  be  consumed  enterally 


should  qualify  for  health  claims.  To  the 
contrary,  a  firm  could  not  add  a  drug  to 
a  food  to  justify  a  health  claim  (e.g., 
addition  of  aspirin  or  an  herb  whose 
only  known  use  is  for  medicinal  effects 
such  as  belladonna,  rauwolfia.  or  yellow 
dock).  Such  addition  would  make  the 
food  a  drug  within  the  meaning  of 
section  201(g)  of  the  act.  Any  substance 
that  is  to  be  the  subject  of  a  claim  must 
meet  the  definition  of  a  "food"  under 
section  201(f)  of  the  act.  Consequently, 
the  agency  is  proposing  §  101.14(b)(2) 
and  (b)(3]  to  assure  that  claims  are 
made  only  for  substances  that  are  foods. 

With  respect  to  what  constitutes  food. 
FDA  advises  that  section  201(f)  of  the 
act  states  that  the  term  "food"  means 
"(1)  articles  used  for  food  or  drink  for 
man  or  other  animals.  (2)  chewing  gum, 
and  (3)  articles  used  for  components  of 
any  other  such  article."  This  statutory 
definition  has  been  interpreted  by  case 
law  [Nutrilab.  Inc.  v.  Schweiker,  713 
F.2d  335,  338  (7th  Cir.  1983))  to  include 
"common  sense  foods,"  that  is,  articles 
used  primarily  for  taste,  aroma,  or 
nutritive  value,  as  well  as  components 
of  food,  both  inherent  and  added. 

Consistent  with  the  statute  and 
applicable  case  law.  FDA  is  proposing 
in  !  101.14(b)(3)(i)  that  a  substance  that 
is  the  subject  of  a  suggested  claim  that 
explains  the  advantages  of  consuming 
the  substance  at  other  than  decreased 
levels  must  contribute  taste,  aroma,  or 
nutritional  value  to  a  food,  or  serve  one 
or  more  of  the  technical  effects  listed  in 
21  CFR  170.3(o)  (e.g.,  nutrient 
supplement).  In  addition.  Congress 
explicitly  directed  in  section 
403(r)(3](B)(iii)  of  the  act  that  regulations 
permitting  health  claims  allow  the 
public  to  comprehend  the  significance  of 
the  health  benefit  within  the  context  of 
the  total  daily  diet  so  that  consumers 
may  modify  their  diets  to  achieve  public 
health  goals.  Obviously  a  substance 
must  be  a  food  for  it  to  have  any 
significance  in  the  diet. 

For  consumption  of  a  substance  to 
have  significance  within  the  context  of 
the  daily  diet,  FDA  is  also  proposing  in 
i  101.14(b)(3)(i)  that  the  substance  must 
retain  its  food  attributes  at  the  levels 
that  are  necessary  to  justify  the  claim. 
For  example,  if  the  substance  is  a 
vitamin  that  must  be  present  at  a 
therapeutic  level  for  a  health  benefit  to 
occur,  the  supplement  would  not  qualify 
for  a  health  claim  under  this  proposal.  A 
therapeutic  level  of  a  vitamin  would  be 
far  above  that  level  that  is  normally 
characteristic  of  food,  and. 
consequently,  the  vitamin  would  not 
retain  its  food  attributes.  However.  FDA 
is  not  proposing  a  specific  definition  in 
the  general  provisions  of  this  prooosal 


60546 


Federal  Register  /  Vol.  56,  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules 


for  an  upper  limit  of  any  substance 
based  on  the  context  of  the  daily  diet 
Instead,  the  agency  intends  to  leave  it  to 
the  petitions  that  are  submitted  to 
demonstrate  on  a  case-by-case  basis 
that  the  substance  is  a  food  component 
and  is  appropriately  the  subject  of  a 
health  claim  regulation. 

FDA  is  proposing  that  this  provision 
apply  to  dietary  supplements  as  well  as 
conventional  foods.  Section  403  of  the 
act  applies  to  foods,  and  thus  FOA 
considers  it  appropriate  to  require  that 
the  substances  that  are  to  be  the  subject 
of  a  health  claim  under  the  authority  of 
section  403(r)(5){D)  of  the  act,  as  well  as 
section  403{r)(3)  of  the  act,  satisfy  the 
definition  in  section  201(f)  of  the  act. 
This  provision  is  fully  consistent  with 
section  411  of  the  act.  The  proposed 
provision  places  no  limits  on  the 
potency  of  safe  vitamins  and  minerals. 
However,  if  a  claimed  effect  can  only  be 
achieved  at  a  level  of  a  vitamin,  mineral, 
or  other  substance  that  scientifically 
cannot  be  characterized  as  nutritional, 
but  rather  as  therapeutic,  then  that  fact 
will  be  considered  by  the  agency  in 
deciding  whether  the  claim  is 
appropriate  for  a  food,  or  whether  it  is  in 
fact  a  claim  that  would  make  the 
product  a  drug  under  section  201(g)(1)(B) 
of  the  act. 

Under  proposed  §  101.14(b)(3)(i),  food 
components  that  are  modified  to  such  an 
extent  that  they  no  longer  retain  their 
food  attributes  will  also  not  be  eligible 
to  be  the  subject  of  a  health  claim.  If 
claims  are  made  for  such  components, 
the  agency  may  well  regard  the 
components  as  drugs. 

In  view  of  the  necessity  for  a 
substance  to  be  a  food  to  qualify  for  a 
health  claim,  FDA  disagrees  with  the 
comments  that  it  has  received  that 
asserted  that  health  claims  should  be 
permitted  for  over-the-counter  (OTC) 
drugs.  For  example,  a  comment  asserted 
that  a  manufacturer  of  a  bulk-fiber 
laxative  product  that  makes  the  drug 
claim  "relief  from  constipation"  should 
not  be  prohibited  from  making  a 
cholesterol-lowering  health  claim  on  the 
label  of  that  product. 

FDA  believes  that  a  food  claim  on  a 
drug  product  would  be  misleading  to 
consumers.  On  a  drug  label,  the  thrust  of 
all  the  information  is  toward  what  the 
product  itself  will  do.  For  example,  the 
label  states  that  the  product  will  relieve 
constipation.  Moreover,  it  lists  active 
ingredients.  Thus,  there  is  reason  to 
believe  that  in  the  example  cited  in  the 
comment,  consumers  will  read  the 
cholesterol-lowering  claim  as  saying 
that  the  product  itself  will  lower 
cholesterol  levels,  and  not  that  a 
properly  structured  diet  would  have  the 
effect.  This  interpretation  would  be 


wrong,  and  it  is  FDA's  obligation  to  try 
to  structure  the  rules  for  health  claims  to 
minimize  the  possibility  that  such 
misunderstandings  will  occur. 
Therefore,  FDA  believes  that  it  would 
be  inappropriate  to  put  a  health  claim  on 
a  drug  product 

Moreover,  in  a  1934  Senate  report  for 
a  predecessor  bill  of  the  act  there  was  a 
discussion  on  the  need  fpr  a  provision  to 
the  effect  that  the  defmitions  of  food, 
drug,  and  cosmetic  should  not  be 
construed  to  be  mutually  exclusive  (Ref. 
15).  It  was  concluded  that  such  language 
would  be  superfluous: 

The  use  of  which  the  product  is  to  be  put 
will  determine  the  category  into  which  it  will 
fall  *  *  *.  If  it  is  sold  to  be  used  l>oth  as  a 
food  and  for  the  prevention  or  treatment  of 
disease  it  would  satisfy  txith  dennitions  and 
be  subject  to  the  substantive  requirements  for 
both.  The  manufacturer  of  the  article,  through 
his  representations  in  connection  with  its 
sale,  can  determine  the  use  to  which  the 
article  is  to  be  put.  For  example,  the 
manufacturer  of  a  laxative  which  is  a 
medicated  candy  or  chewing  gum  can  bring 
his  product  within  the  definition  of  drug  and 
escape  that  of  food  by  representing  the  article 
fairly  and  unequivocally  as  a  drug  product. 
(Ref.  15). 

A  product  that  is  labeled  for  relief 
from  constipation  has  been  fairly  and 
unequivocally  represented  by  its 
manufacturer  as  a  drug.  Thus,  under  this 
legislative  history,  the  product  is  subject 
to  regulation  only  as  a  drug.  As  such  it 
would  not  be  eligible  to  bear  a  health 
claim.  This  is  not  to  suggest  however, 
that  a  fiber  supplement  would  not  in 
appropriate  circumstances  be  a  food 
and  an  appropriate  candidate  for  a 
health  claim.  A  determination  as  to 
whether  a  claim  would  be  appropriate 
must  be  based  on  the  factors  proposed 
in  this  document  and  on  any  specific 
factors  in  the  regulations  in  part  101, 
subpart  E. 

Further,  the  comment  stated  that 
"dual  labeling"  of  OTC  drug  products 
(i.e.,  drug  claims  and  food  health  claims 
in  the  same  labeling)  should  be 
permitted  to  avoid  excess  proliferation 
of  similar  products  with  different 
labeling  in  the  marketplace  and  to  be 
consistent  with  well-established 
precedents  for  dual  labeling  for  drug  and 
cosmetic  claims  on  drug  products  (e.g.,  a 
cosmetic  claim,  such  as  "promoting 
white  teeth,"  and  a  caries  prevention 
claim  for  toothpaste). 

FDA  also  rejects  this  aspect  of  the 
comment.  The  agency  believes  that  the 
potential  for  consumer  confusion 
outweighs  any  concerns  about  a 
proliferation  of  products  with  health 
claims.  That  part  of  the  comment  on 
precedents  for  drug  and  cosmetic  claims 
in  labeling  of  the  same  article  is  not 


pertinent  to  this  proposal  because  of  the 
differences  in  the  substantive 
requirements  for  a  food  health  claim 
compared  to  those  for  a  cosmetic  claim. 

3.  Safety 

As  discussed  in  section  IV.A.5  of  this 
document,  section  403(r)(3)(A)(ii)  of  the 
act  states  that  a  health  claim  may  only 
be  made  for  a  food  that  does  not  contain 
any  nutrient  in  an  amount  that  increases 
to  persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related,  taking  into 
account  the  significance  of  the  food  in 
the  total  daily  diet.  FDA  believes  that,  in 
addition  to  requiring  establishment  of 
disqualifying  levels,  this  provision 
evidences  a  concern  by  Congress  that  a 
substance  that  is  the  subject  of  a  health 
claim  be  used  in  a  manner  that  is  safe. 
This  concern  was  reflected  in  the 
statements  of  the  sponsors  in  both  the 
House  and  the  Senate  (Refs.  2  and  3). 
Further,  section  9  of  the  1990 
amendments  states  that  the 
amendments  "shall  not  be  construed  to 
alter  the  authority  of  the  Secretary  of 
Health  and  Human  Services  *  •  *  under 
the"Federal  Food,  Drug,  and  Cosmetic 
Act  *  *  *."  Thus,  FDA's  responsibility 
for  ensuring  the  safety  of  foods  has  in  no 
way  been  diminished  by  the  passage  of 
the  1990  amendments. 

This  fact  is  particularly  significant 
because  the  agency  will  be  specifically 
providing  for  the  health  claims  that  will 
be  made.  The  agency  believes,  given  its 
responsibilities  under  the  act  that  it 
would  be  inappropriate  for  it  to  provide 
for  a  claim  for  a  substance  without 
assurance  that  the  levels  at  which  the 
substance  will  be  consumed,  or  will 
likely  be  consumed,  in  response  to  the 
health  claim  will  be  safe  and  in 
compliance  with  the  food  safety 
provisions  of  the  act. 

Accordingly,  FDA  is  proposing  in 
§  101.14(b)(3)(ii)  that  the  substance  must 
be  a  food  ingredient,  or  a  component  of 
a  food  ingredient  that  the  proponent  of 
the  claim  can  demonstrate  to  FDA's 
satisfaction  to  be  safe  and  lawful  when 
used  at  the  level  that  is  likely  under  the 
claim.  This  showing  can  be  based  on:  (1) 
A  demonstration  that  the  substance  is 
generally  recognized  as  safe  (CRAS) 
within  the  meaning  of  21  CFR  170.30;  (2) 
a  listing  of  the  substance  as  GRAS  in  21 
CFR  part  182  or  as  affirmed  as  GRAS  in 
21  CFR  part  184;  (3)  a  food  additive 
regulation:  or  (4)  a  sanction  or  approval 
granted  by  FDA  or  the  United  States 
Department  of  Agriculture  prior  to 
September  6, 1958.  If  the  safety  and 
lawfulness  of  the  substance  is  not 
expressly  recognized  in  an  FDA 
regulation,  the  burden  will  rest  on  the 
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pertinent  to  this  proposal  because  of  the 
differences  in  the  substantive 
requirements  for  a  food  health  claim 
compared  to  those  for  a  cosmetic  claim. 

3.  Safety 

As  discussed  in  section  IV.A.5  of  this 
document,  section  403(r)(3](A)(ii)  of  the 
act  states  that  a  health  claim  may  only 
be  made  for  a  food  that  does  not  contain 
any  nutrient  in  an  amount  that  increases 
to  persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related,  taking  into 
account  the  significance  of  the  food  in 
the  total  daily  diet.  FDA  believes  that,  in 
addition  to  requiring  establishment  of 
disqualifying  levels,  this  provision 
evidences  a  concern  by  Congress  that  a 
substance  that  is  the  subject  of  a  health 
claim  be  used  in  a  manner  that  is  safe. 
This  concern  was  reflected  in  the  j 

statements  of  the  sponsors  in  both  the       | 
House  and  the  Senate  (Refs.  2  and  3). 
Further,  section  9  of  the  1990  i 

amendments  states  that  the 
amendments  "shall  not  be  construed  to 
alter  the  authority  of  the  Secretary  of 
Health  and  Human  Services  *  *  *  under 
the"Federal  Food.  Drug,  and  Cosmetic 
Act  *  *  *."  Thus.  FDA's  responsibility 
for  ensuring  the  safety  of  foods  has  in  no 
way  been  diminished  by  the  passage  of 
the  1990  amendments. 

This  fact  is  particularly  significant 
because  the  agency  will  be  specifically 
providing  for  the  health  claims  that  will 
be  made.  The  agency  believes,  given  its 
responsibihties  under  the  act.  that  it 
would  be  inappropriate  for  it  to  provide 
for  a  claim  for  a  substance  without 
assurance  that  the  levels  at  which  the 
substance  will  be  consumed,  or  will 
likely  be  consumed,  in  response  to  the 
health  claim  will  be  safe  and  in 
compliance  with  the  food  safety 
provisions  of  the  act. 

Accordingly,  FDA  is  proposing  in 
§  101.14(b)(3)(ii]  that  the  substance  must 
be  a  food  ingredient,  or  a  component  of 
a  food  ingredient,  that  the  proponent  of 
the  claim  can  demonstrate  to  FDA's 
satisfaction  to  be  safe  and  lawful  when 
used  at  the  level  that  is  likely  under  the 
claim.  This  showing  can  be  based  on:  (1) 
A  demonstration  that  the  substance  is 
generally  recognized  as  safe  (GRAB) 
within  the  meaning  of  21  CFR  170.30;  (2) 
a  listing  of  the  substance  as  CRAS  in  21 
CFR  part  182  or  as  affirmed  as  GRAS  in 
21  CFR  part  184;  (3)  a  food  additive 
regulation;  or  (4)  a  sanction  or  approval 
granted  by  FDA  or  the  United  States 
Department  of  Agriculture  prior  to 
September  6. 1958.  If  the  safety  and 
lawfulness  of  the  substance  is  not 
expressly  recognized  in  an  FDA 
regulation,  the  burden  will  rest  on  the 


claims  proponent,  as  a  prerequisite  to 
FDA's  evaluation  of  the  health  claim,  to 
submit  all  the  scientific  data  and  other 
relevant  information  required  to 
demonstrate  safety  and  lawfulness  in 
accordance  with  applicable  petition 
requirements.  FDA  will  withhold  review 
of  the  health  claim  until  it  is  satisfied  on 
these  points.  Given  the  timeframes  that 
FDA  is  proposing  in  response  to  the  act 
for  action  on  petitions  for  health  claims, 
the  agency  anticipates  that  it  may  be 
necessary  in  many  cases  to  deny  the 
health  claim  petition  without  prejudice 
until  the  agency  has  completed  its 
review  of  the  petition  for  safety  of  the 
use  of  the  food  ingredient. 

By  way  of  explanation,  FDA  has 
recognized  that  it  is  impracticable  to  list 
all  substances  that  are  GRAS  for  their 
intended  use  based  on  their  common  use 
in  food  prior  to  1958.  For  example,  FDA 
regards  food  ingredients  such  as  salt, 
pepper,  vinegar,  and  baking  powder  that 
were  in  common  use  before  January  1. 
1958,  as  safe  for  their  intended  use. 
Similarly,  §  170.30(d)  pertains  to  food 
ingredients  of  natural  biological  origin 
that  have  not  been  listed  by  the  agency 
as  GRAS  and  states  that  such  an 
ingredient  will  ordinarily  be  considered 
to  be  GRAS  if  it  has  been  widely 
consumed  for  its  nutrient  properties 
prior  to  January  1, 1958.  without  known 
detrimental  effects,  is  subject  only  to 
conventional  processing  as  practiced 
prior  to  January  1, 1958,  and  no  known 
safety  hazard  exists.  The  GRAS 
ingredients  listed  in  part  182  include 
manmade  ingredients  and  ingredients  of 
natural  origin  that  were  listed  in  most 
cases  during  1958  through  1962  without  a 
detailed  scientific  review  of  all 
available  data  and  information  relating 
to  their  safety,  and  thus  their  GRAS 
status  is  likewise  based  primarily  upon 
common  use  in  food  before  January  1, 
1958. 

In  the  case  of  ingredients  used  in 
accordance  with  a  food  additive 
regulation,  a  GRAS  affirmation 
regulation  under  part  184,  or  a  prior 
sanction,  use  of  the  claim  within  the 
provisions  of  the  regulation  or  sanction 
will  ensure  that  the  ingredient  is  used 
under  conditions  found  by  the  agency  to 
be  safe,  particularly  in  the  case  of  food 
additives  and  substances  affirmed  as 
GRAS  because  these  two  classes  of 
ingredients  have  been  subjected  to 
extensive  safety  review  by  the  agency. 

The  agency  recognizes  that  health 
claims  are  likely  to  have  a  significant 
impact  on  the  level  of  total  consumption 
of  food  substances  within  the  U.S. 
population  (e.g.,  where  the  total  number 
of  foods  consumed  containing  the 
substance  increases  without  the  level  of 


use  of  the  substance  within  those  foods 
increasing).  FDA  intends  to  monitor 
such  consequences  closely.  To  assure 
that  safety  is  not  compromised  by 
changes  in  consumption  patterns.  FDA 
intends  to  consider  whether  existing 
GRAS  and  food  additive  regulations 
need  to  be  revised  to  adequately  ensure 
the  safety  of  the  food  supply. 

For  example,  the  agency  is  concerned 
about  the  changing  consumption 
patterns  associated  with  the 
development  and  introduction  into  the 
marketplace  of  new  sources  of  dietary 
fiber,  along  with  the  increased  use  of 
fiber  sources  as  food  ingredients  or  as 
supplements  of  fiber,  that  has  occurred 
in  recent  years  and  that  could  be 
exacerbated  if  a  claim  is  ultimately 
authorized  for  fiber.  FDA  intends  to 
update  its  GRAS  regulations  for  sources 
of  fiber  in  the  near  future.  To  deal  with 
this  issue,  the  agency  intends  to  initiate 
a  review  of  the  existing  types  of  isolated 
dietary  fibers  and  their  use  as  a  broad 
class  of  foods  to  identify  and  assess 
scientific  information  on  the  safety  of 
this  use.  This  review  will  include 
consideration  of  the  biological  effects  of 
different  fibers,  the  extent  to  which  such 
effects  are  significantly  different  for 
subclasses  of  dietary  fiber,  and  whether 
biological  effects  are  significantly 
altered  by  chemical  or  physical  changes 
and  by  processing.  FDA  may  use  the 
results  of  this  or  other  reviews  to 
develop  a  new  strategy  for  assessing 
food  safety. 

Because  sections  201(s)  and  409  of  the 
act  apply  to  substances  that  become 
components  of  food  by  virtue  of  their 
intended  use,  and  not  to  naturally 
occurring  components  of  food  such  as 
cholesterol,  these  statutory  provisions 
do  not  apply  in  instances  in  which  the 
substance  for  which  a  claim  is  made  is  a 
nutrient  identified  in  section  403(q)(l) 
(C)  or  (D)  of  the  act  that  is  a  component 
of  a  whole  food  (not  a  food  ingredient). 
However,  the  previously  discussed 
disqualifying  levels  proposed  under 
authority  of  section  403(r)(3)(A)(ii)  of  the 
act  should  provide  an  appropriate 
measure  of  safety  for  these  substances. 

C.  Validity  Requirements 

1.  The  Scientific  Standard 

FDA  is  proposing  in  S  101.14(c)  that 
health  claims  for  all  substances, 
including  vitamins,  minerals,  herbs,  and 
other  similar  nutritional  substances  in 
dietary  supplements,  be  required  to 
meet  the  following  scientific  standard: 

FDA  will  promulgate  regulations 
authorizing  a  health  claim  only  when  it 
determines,  based  on  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 


conducted  in  a  manner  which  is  consistent 
with  generally  recognized  scientific 
procedures  and  principles),  that  there  is 
significant  agreement,  among  experts 
qualified  by  scientific  training  and  experience 
to  evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

This  standard  embodies  the  language 
in  the  statutory  requirements  for 
conventional  food  in  section 
403(r)(3)(B)(i]  of  the  act  that  there  be 
significant  scientific  agreement  about 
the  support  for  the  claim  and  the 
mandate  provided  in  the  legislative 
history  of  the  1990  amendments  that 
FDA  have  "a  high  level  of  comfort  that 
the  claim  is  valid"  (Ref.  1). 

As  Congress  recognized  (Ref.  1).  this 
standard  has  essentially  the  same 
content  as  the  standard  proposed  by  the 
agency  in  the  1990  reproposal.  Some  of 
the  comments  about  the  appropriate 
content  of  the  standard  favored  it  as 
proposed.  However,  other  comments 
objected  to  the  standard  or  suggested 
modifications.  Some  of  these  comments 
expressed  concern  about  the  provision 
of  the  standard  concerning  "the  totality 
of  pubhcly  available  scientific 
evidence."  A  few  comments  asserted 
that  this  provision  should  be  deleted 
because  new,  unreproduced,  or 
controversial  findings  might  not  be 
considered.  Other  comments  asserted 
that  unpublished  research  findings, 
including  proprietary  data,  should  be 
considered  in  assessing  conformity  with 
the  standard.  Many  comments  objected 
to  the  provision  requiring  "significant 
scientific  agreement"  because  of  a  belief 
that  this  provision  means  "consensus" 
or  "unanimity."  Several  comments 
maintained  that,  instead  of  "significant 
scientific  agreement,"  FDA  should  use  a 
scientific  standard  encompassing 
different  degrees  of  certainty  for 
different  types  of  health  claims. 

There  is  now  no  basis  under  the  act 
for  the  agency  to  modify  any  provisions 
of  the  proposed  standard.  The  statute 
ratifies  and  adopts  this  proposed 
standard  (section  403(r){3)(B)(i)  of  the 
act).  FDA  advises,  however,  that  it  will 
consider  under  this  standard  the  totality 
of  publicly  available  scientific  evidence 
concerning  potential  health  benefits, 
including  new,  unreproduced,  or 
controversial  findings.  Consistent  with 
the  intent  of  Congress  in  enacting  the 
1990  amendments  (Ref.  1),  FDA  will  use 
its  discretion  to  give  greater  weight  to 
those  studies  that  are  more  persuasive, 
regardless  of  the  nature  or  age  of  the 
studies. 

The  agency  cannot  delete  the 
provision  in  the  standard  for  the 
evaluation  of  validity  to  be  based  upon 
publicly  available  scientific  evidence 
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because  this  provision  is  a  requirement 
of  the  act  (section  403(r)(3)(B)(i)).  Any 
interested  party  may  submit  information 
that  is  not  publicly  available  in  support 
of  a  proposed  health  claim.  However, 
the  agency  will  make  all  information 
that  is  submitted  to  support  a  health 
claim  publicly  available  through  its 
Dockets  Management  Branch  (address 
above). 

In  addition,  Congress  stated  that 
while  the  studies  relied  on  to  support  a 
claim  need  not  necessarily  be  published 
in  peer  reviewed  journals,  the  agency 
may  look  to  publication  as  a  factor  in 
evaluating  the  weight  to  be  given  the 
study  (Ref.  1).  The  agency  also  cannot 
revise  the  requirement  for  "significant 
scientific  agreement"  because  this 
requirement  is  also  now  a  provision  of 
the  act.  However  this  provision  does  not 
require  a  "consensus"  or  "unanimity"  of 
scientific  opinion.  The  requirements  of 
this  provision  are  explained  in  the 
legislative  history  of  the  1990 
amendments,  The  House  Report  (Ref.  1) 
states: 

The  standard  is  intended  to  be  a  strong 
one.  The  bill  requires  that  the  Secretary  have 
a  high  level  of  conndence  that  the  claim  is 
valid.  However,  the  standard  does  not 
require  a  unanimous  agreement  among 
experts.  Instead,  the  standard  requires  that 
there  must  l>e  a  significant  agreement  among 
experts,  but  it  does  not  require  that  every 
expert  in  the  Held  approve  or  agree  with  the 
claim. 
(H.  Rept.  301-538, 101st  Cong.,  2d  sess.,  19). 

For  dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances,  the  agency  has 
the  discretion  to  propose  different 
requirements  for  a  scientific  standard. 
However,  for  reasons  explained  above 
in  section  III.D.  of  this  document,  FDA  is 
proposing  the  same  standard. 

FDA  has  applied  the  standard  in 
proposed  §  101.14(c)  in  reading  its 
tentative  determinations  on  the  10 
substance-disease  topics  that  are 
addressed  elsewhere  in  this  issue  of  the 
Federal  Register. 

2.  Assessment  of  Conformity  With  the 
Standard 

FDA  is  proposing  no  specific 
provisions  pertaining  to  the  agency's 
assessment  of  conformity  with  the 
standard.  However,  FDA  envisions  that 
to  satisfy  the  scientific  standard,  a 
health  claim  must  be  supported  by  a 
sound  body  of  scientific  evidence  that 
establishes  the  relationship  between  a 
substance  and  a  particular  disease  or 
health  related  condition.  The  data  must 
persuade  FDA  that  the  proposed  claim 
is  valid,  and  that  the  benefits  featured  in 
the  claim  pertain  to  the  general  U.S. 
population  or  to  a  significant  segment  of 


the  U.S.  population.  Thus,  the  body  of 
scientific  data  must  be  strong.  A  few 
unconfirmed  studies,  incompletely 
documented  data,  or  significantly 
contradictory  findings  do  not  constitute 
a  sound  body  of  evidence. 

Further,  the  standard  also  requires 
that  significant  agreement  exist  among 
qualified  experts  that  the  claim  is  valid. 
"Qualified  experts"  include  individuals 
whose  training  and  experience  have 
produced  a  general  or  specific  scientific 
expertise  in  the  diet/health  topic  being 
considered  for  a  specific  claim.  FDA  is 
not  proposing  to  define  "significant 
agreement"  among  these  experts 
because  each  situation  may  differ  with 
the  nature  of  the  claimed  health  benefit. 
The  agency  believes  that  any  specific 
definition  of  such  agreement  might 
prove  arbitrary  when  viewed  in  light  of 
the  multiplicity  of  potential  health 
benefits  and  the  widely  variable  nature 
of  expertise  required  to  evaluate  the 
significance  of  these  benefits.  Instead, 
FDA  intends  to  use  the  discretion 
granted  it  by  the  1990  amendments  to 
assess  the  degree  of  agreement  on  a 
case-by-case  basis.  Nevertheless,  FDA 
will  take  into  account  the  full  range  of 
opinions  among  qualified  scientific 
experts  on  a  specific  claim  in 
determining  whether  significant 
agreement  exists. 

FDA  is  not  prescribing  a  specific  set. 
type,  or  number  of  studies  as  being 
sufficient  to  support  a  health  claim.  The 
agency  will  consider  all  relevant  data  on 
a  topic,  including  clinical  studies 
(human  studies  conducted  in  a 
controlled  clinical  setting), 
epidemiological  data  (data  from 
uncontrolled  human  populations),  and 
animal  studies.  However,  the  type, 
quality,  and  relevance  of  a  study  from 
which  data  are  derived  have  an 
important  bearing  on  how  much  weight 
is  placed  upon  the  data.  A  full 
discussion  of  how  to  evaluate  all  types 
of  studies  on  the  impact  of  intake  of  a 
dietary  substance  on  health  is  contained 
in  chapter  two  of  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  6).  Important  aspects 
from  that  reference  provide  part  of  the 
basis  for  the  following  discussion  of 
how  the  agency  intends  to  evaluate  the 
quality  of  a  study  supporting  a  health 
claim.  FDA  requests  comments  on  this 
approach. 

FDA  believes  that,  for  human  studies, 
data  relied  upon  must  be  generalizable 
to,  and  preferably  obtained  from,  the 
U.S.  population.  FDA  intends  to  give  the 
greatest  weight  in  its  evaluation  to  well 
designed  studies  conducted  with  human 
subjects  and  in  conformity  with  the 
agency's  requirements  regarding 
institutional  review  (21  CFR  part  56)  and 


informed  consent  (21  CFR  part  50).  Data 
from  laboratory  studies  using  animals, 
in  vitro  tests,  and  chemical  analyses  of 
the  food  substance  will  also  frequently 
be  required  to  understand  the  nature  of 
the  relationship  between  the  substance 
and  the  disease  or  health  related 
condition.  If  nonclinical  studies  (animal 
or  in  vitro  laboratory  studies)  are  to  be 
considered,  those  conducted  in 
conformity  with  the  good  laboratory 
practice  provisions  in  21  CFR  part  58 
will  be  given  greater  weight. 

Among  human  studies,  certain  types 
of  designs  may  carry  greater  weight  in 
demonstrating  the  purported  substance- 
to-disease  relationship.  Ecological 
studies  (correlational  studies  using 
grouped  population  data)  of  diet-disease 
relationships  relate  dietary  patterns  of 
whole  populations  to  disease  incidence 
or  mortality  rates  for  whole  populations. 
Because  these  studies  do  not  examine 
the  relationship  between  diet  and 
disease  among  individuals,  the  studies 
have  been  traditionally  regarded  as 
useful  for  generating,  rather  than 
definitively  testing,  a  scientific 
hypothesis  (i  .e.,  an  unproved  theory). 
Such  studies  are  descriptive  in  nature 
rather  than  analytical.  "Thus,  the  results 
of  ecological  studies  would  be 
insufficient  to  demonstrate  a 
relationship  without  other  types  of  data 
to  support  them. 

Analytical  epidemiology  studies 
(controlled  studies  on  human 
populations)  include  case-control 
studies  and  cohort  studies.  In  case- 
control  studies,  the  relationship  of  a 
substance  to  a  disease  would  be 
examined  retrospectively  by  comparing 
persons  with  the  disease  to  persons 
without  the  disease  as  to  their  exposure 
to  the  substance.  Cohort  studies,  on  the 
other  hand,  observe  prospectively 
individuals  who  have  been  exposed  to 
the  substance,  and  those  who  have  not, 
to  determine  if  disease  develops  over 
time.  Case-control  studies  provide  less 
reliable  estimates  of  the  strength  of 
associations  than  cohort  studies 
because  they  are  subject  to  bias  in  the 
detection  and  selection  of  cases  and  to 
bias  in  assessing  exposure.  Also,  case- 
control  studies  require  careful 
consideration  of  the  validity  of  dietary 
data  and  of  the  appropriateness  of 
control  groups. 

An  intervention  study  is  a  type  of 
cohort  study  in  which  the  "exposure,"  or 
substance  under  study,  is  administered, 
or  controlled,  by  the  study  investigators 
and  the  subjects  for  disease  occurrence. 
For  example,  the  study  investigators 
may  select  a  group  of  people  to  undergo 
a  life-style  modification,  such  as 
cessation  of  smoking,  whereas  an 
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informed  consent  (21  CFR  part  50).  Data 
from  laboratory  studies  using  animals, 
in  vitro  tests,  and  chemical  analyses  of 
the  food  substance  will  also  frequently 
be  required  to  understand  the  nature  of 
the  relationship  between  the  substance 
and  the  disease  or  health  related 
condition.  If  nonclinical  studies  (animal 
or  in  vitro  laboratory  studies)  are  to  be 
considered,  those  conducted  in 
conformity  with  the  good  laboratory 
practice  provisions  in  21  CFR  part  58 
will  be  given  greater  weight. 

Among  human  studies,  certain  types 
of  designs  may  carry  greater  weight  in 
demonstrating  the  purported  substance- 
to-disease  relationship.  Ecological 
studies  (correlational  studies  using 
grouped  population  data)  of  diet-disease 
relationships  relate  dietary  patterns  of 
whole  populations  to  disease  incidence 
or  mortality  rates  for  whole  populations. 
Because  these  studies  do  not  examine 
the  relationship  between  diet  and 
disease  among  individuals,  the  studies 
have  been  traditionally  regarded  as 
useful  for  generating,  rather  than 
definitively  testing,  a  scientific 
hypothesis  (i  .e.,  an  unproved  theorj'). 
Such  studies  are  descriptive  in  nature 
rather  than  analytical.  Thus,  the  results 
of  ecological  studies  would  be 
insufficient  to  demonstrate  a 
relationship  without  other  types  of  data 
to  support  them. 

Analytical  epidemiology  studies 
(controlled  studies  on  human 
populations)  include  case-control 
studies  and  cohort  studies.  In  case- 
control  studies,  the  relationship  of  a 
substance  to  a  disease  would  be 
examined  retrospectively  by  comparing 
persons  with  the  disease  to  persons 
without  the  disease  as  to  their  exposure 
to  the  substance.  Cohort  studies,  on  the 
other  hand,  observe  prospectively 
individuals  who  have  been  exposed  to 
the  substance,  and  those  who  have  not, 
to  determine  if  disease  develops  over 
time.  Case-control  studies  provide  less 
reliable  estimates  of  the  strength  of 
associations  than  cohort  studies 
because  they  are  subject  to  bias  in  the 
detection  and  selection  of  cases  and  to 
bias  in  assessing  exposure.  Also,  case- 
control  studies  require  careful 
consideration  of  the  validity  of  dietary 
data  and  of  the  appropriateness  of 
control  groups. 

An  intervention  study  is  a  type  of 
cohort  study  in  which  the  "exposure,"  or 
substance  under  study,  is  administered, 
or  controlled,  by  the  study  investigators 
and  the  subjects  for  disease  occurrence. 
For  example,  the  study  investigators 
may  select  a  group  of  people  to  undergo 
a  life-style  modification,  such  as 
cessation  of  smoking,  whereas  an 


additional  group  would  make  no 
changes.  Both  groups  would  then  be 
followed  over  time,  and  their  incidence 
of  disease  compared.  The  study 
investigators  would  have  more  control 
over  an  intervention  study  than  a 
routine  prospective  cohort  study 
because  they  can  randomly  select 
individuals  for  each  group,  thereby 
controlling  for  attributes  other  than  the 
one  under  study  that  may  affect  disease 
occurrence. 

Although  inter\'ention  studies  are  the 
most  reliable  of  epidemiology  studies  for 
determining  cause-and-effect 
relationships,  FDA  recognizes  that 
generalizing  from  selected  populations 
often  presents  serious  problems  in  the 
interpretation  of  such  studies. 
Furthermore,  in  some  cases,  such  as 
with  cancers  of  different  sites, 
intervention  dietary  studies  are  not 
feasible  because  diseases  with  lower 
frequency  of  occurrence,  such  as  rare 
forms  of  cancer,  require  very  large  study 
samples  to  detect  an  effect.  Moreover, 
there  frequently  are  long  latency  periods 
from  dietary  exposure  to  onset  of 
disease,  often  20  to  30  years. 

In  evaluating  proposed  claims,  FDA 
will  take  into  account  the  feasibility  of 
obtaining  what  might  be  considered  to 
be  the  best  evidence  and  will  weigh 
issues  of  feasibility  against  the  scientific 
merits  of  available  studies.  In  some 
situations,  scientific  or  ethical 
conditions  may  exist  that  would 
preclude  the  acquisition  of  data  from 
human  studies.  Such  scientific 
conditions  associated  with  human 
research  include  the  length  of  time 
needed  to  show  an  effect  (e.g.,  years 
versus  months),  the  ability  to  measure 
specific  indicators  (e.g.,  tissue  samples), 
and  the  numbers  of  subjects  required  to 
show  an  effect.  Ethical  conditions  would 
include  potential  risks  associated  with 
human  studies  in  situations  in  which  the 
study  design  would  require  removal  of 
an  individual  from  known  beneficial 
treatment  for  the  disease  or  would  have 
an  unreasonable,  potentially  detrimental 
impact  on  control  subjects. 
Consequently,  the  agency  would  give 
data  from  uncontrolled  studies  greater 
consideration  when  either  scientific  or 
ethical  conditions  prevent  more 
controlled  studies. 

A  combination  of  various  types  of 
studies  can  frequently  compensate  for 
deficiencies  in  individual  studies  and 
thus  provide  a  stronger  case  to  prove  or 
disprove  a  hypothesis.  Where  FT)A 
evaluates  a  meta-analysis  (i.e.,  a 
reanalysis  of  pooled  data  from  several 
distinct  human  studies),  the  agency 
considers  such  an  analysis  primarily  as 
supporting  evidence,  rather  than  as 


primary  evidence,  that  can  confirm  the 
validity  of  data  concerning  a  health 
claim.  The  agency  must  carefully 
scrutinize  each  meta-analysis  to  assess 
the  soundness  of  its  design  and  the 
quality  of  the  data  from  individual 
studies  to  determine  the  significance  of 
the  data.  Such  scrutiny  requires  review 
of  copies  of  all  the  original  studies  used 
for  the  meta'analysis. 

Data  from  animal  laboratory  studies, 
in  vitro  tests  (tests  in  an  artificial 
environment  outside  the  living 
organism),  and  chemical  analyses  of  the 
substance  are  particularly  valuable  in 
providing  information  on  mechanism  of 
action  and  pathogenesis  (the 
development  of  a  diseased  or  morbid 
condition)  to  help  in  understanding  the 
nature  of  the  relationship  between  the 
substance  and  disease  or  health-related 
condition.  Experiments  in  different 
animal  species  can  examine  genetic 
variability  and  can  permit  more 
intensive  observation  under  controlled 
conditions  than  can  human  studies. 
However,  extrapolation  of  data  from 
animal  studies  to  hlimans  is  limited  by 
the  comparability  of  physiologic  and 
metabolic  parameters  between  animals 
and  humans. 

The  consistency  of  the  demonstrated 
association  between  a  substance  and 
the  disease  or  health-related  condition  is 
important  when  considering  whether 
evidence  from  animal  studies  supports  a 
health  claim.  Thus,  the  strongest  animal 
evidence  would  be  based  on  data 
derived  from  studies  on  more  than  one 
animal  species  or  test  system,  on  data 
that  have  been  reproduced  in  different 
laboratories,  and  on  data  that  give  a 
statistically  significant  dose-response 
relationship. 

In  assessing  the  overall  data  in  each 
topic  area,  FDA  will  apply  these  general 
considerations  but  will  seek  to  avoid  the 
pitfalls  of  inflexible  adherence  to  rigidly 
defined  criteria.  The  overriding  principle 
will  be  to  determine  whether  there  are 
consistent  results  from  different  types  of 
well-conducted  human  studies  by 
different  investigators  in  different 
populations.  The  strengths  and 
weaknesses  of  each  individual  study 
will  bn  evaluated.  When  experiments 
with  animal  models  are  appropriate, 
consistency  of  results  between  human 
and  animal  studies  will  also  be 
considered.  Such  results  will  be 
interpreted  in  the  light  of  any  available 
evidence  on  the  biological  mechanism  of 
the  substance-disease  relationship, 
evidence  of  a  dose-response 
relationship,  and  similarity  of  the  test 
substance  with  the  nutrient  or  food 
component  of  interest.  The  significance 
of  the  disease  from  a  U.S.  public  health 


standpoint  will  also  be  evaluated.  In 
sum,  FDA  intends  that  its  judgments 
concerning  the  overall  quality  of 
available  data,  the  appropriateness  of 
the  study  design,  the  consistency  across 
different  types  of  studies  and 
Jaboratories,  and  the  conclusions 
derived  from  the  total  body  of  evidence 
will  be  based  on  those  generally 
recognized  scientific  procedures  and 
principles  that  are  most  appropriate  to 
the  issues  being  addressed. 

3.  Use  of  Scientific  Summaries 

A  number  of  comments  on  the  1990 
reproposal  addressed  the  concept  of 
development  of  a  scientific  summary  as 
part  of  the  procedure  for  regulating 
health  claims.  However.  H)A  no  longer 
intends  to  use  a  separate  document 
called  a  "Scientific  Summarj'."  The  1990 
amendments  require  that  health  claim 
decisions  be  made  by  regulation.  The 
agency  will  discuss  the  scientific 
information  substantiating  the 
substance/disease  relationship  in  the 
Federal  Register  document  that 
proposes  a  regulation  for  the  health 
claim.  The  regulation  itself  will  include 
a  summary  of  the  scientific  information 
and  the  conclusions  supported  by  the 
science.  Therefore,  there  is  no  longer  a 
need  for  the  Scientific  Summary 
document. 

The  1990  amendments  resolve  many 
other  issues  raised  in  the  comments.  The 
request  that  scientific  summaries  be 
developed  in  an  open  process  is  met  by 
the  rulemaking  process  for  establishing 
regulations.  There  is  opportunity  for 
public  comment  on  the  agency's 
proposed  analysis  of  the  scientific 
information  and  conclusions.  The 
petitions  process  that  FDA  is  proposing 
in  response  to  the  1990  amendments 
provides  the  opportunity  requested  by 
some  comments  for  manufacturers  to 
develop  a  scientific  summary  for  the 
agency's  evaluation. 

One  comment  questioned  the  agency's 
ability  to  keep  a  health  claim  scientific 
summary  current  with  the  evolution  of 
new  data  and  information  on  the  subject 
of  the  summary. 

This  point  is  well  taken  and  indicates 
a  need  for  the  agency  and  the  food 
industry  to  be  mindful  of  new  scientific 
information  on  the  association  between 
a  substance  and  disease  or  health- 
related  condition  for  which  a  claim  is 
permitted  by  regulation.  The  likelihood 
of  a  need  for  frequent  revision  of  any 
health  claim  regulation  is  greatly 
diminished,  however,  by  the 
requirements  of  the  statutory  standard. 
The  statute  requires  that,  for  each  health 
claim,  there  be  significant  agreement 
among  experts  qualified  by  training  and 
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experience  that  the  claim  is  supported 
by  a  sound  body  of  substantive 
scientific  evidence.  Accordingly,  the 
likelihood  of  a  regulation  for  a  claim 
rapidly  becoming  obsolete  is  small, 
although  not  nonexistent.  While 
resource  limitations  make  it  impossible 
for  FDA  to  commit  that  it  will  ensure 
that  its  health  claim  regulations  will 
reflect  significant  developments,  any 
person  who  concludes  that  a  revision  is 
appropriate  can  request  the  revision  in  a 
petition  using  the  procedures 
established  by  this  rulemaking. 

4.  PHS  Committee 

In  the  reproposal  (55  FR  5176).  FDA 
proposed  to  establish  a  Public  Health 
Service  (PHS)  Committee  on  Health 
Messages  to  serve  as  an  advisory  body 
to  FDA  on  issues  relating  to  the  use  of 
food  labels  to  communicate  information 
on  the  relationship  between  diet  and 
health.  This  committee  would  have 
played  a  key  role  in  assessing 
conformity  with  the  scientific  standard. 

Although  FDA  still  sees  merit  in  the 
proposed  role  of  this  committee,  section 
403{r)(4)(A)(i)  of  the  act  provides  short 
timeframes  for  an  FDA  decision  on 
whether  to  file  a  petition  for  a  health 
claim  and  on  whether  to  issue  a 
proposed  regulation  in  response  to  the 
petition.  With  such  short  timeframes,  it 
would  be  difficult  to  incorporate  the 
committee  into  the  regular  procedures 
for  assessing  requested  claims.  The 
agency  would  find  it  difficult  to  assess 
the  petition;  forward  that  assessment  to 
the  committee;  provide  a  reasonable 
time  for  the  committee  to  consider 
FDA's  assessment:  reevaluate  the 
agency's  assessment,  if  necessary,  in 
light  of  the  committee's  conclusions;  and 
publish  a  proposed  rule  in  the  Federal 
Register  within  the  statutorily  required 
90  days  from  the  filing  of  the  petition. 
However,  the  agency  reserves  the  right 
to  convene  a  panel  of  experts  from 
within  the  Public  Health  Service  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  to  consider  particular 
petitions.  When  such  a  panel  is 
convened,  selected  DHHS  Nutrition 
Policy  Board  representatives  and  key 
FDA  and  PHS  scientists,  with  expertise 
in  the  subject  under  consideration,  will 
review  the  suggested  claim.  These 
reviews  will  provide  comments  to  FDA 
on  the  science  relating  to  the  claim. 

Because  the  committee  is  not  being 
formally  established,  the  agency  is  not 
addressing  specific  comments 
concerning  the  committee.  (Comments 
concerning  the  committee  were  mixed. 
Some  comments  endorsed  the 
establishment  of  a  committee,  while 
other  comments  opposed  it  or  suggested 


modifications  in  its  proposed  role  or  its 
composition.) 

D.  General  Labeling  Requirements 

As  explained  previously  in  this 
document.  FDA  will  propose  a 
regulation  in  part  101,  subpart  E  when 
the  agency  determines  that  a  health 
claim  is  valid.  The  first  proposed 
provision  of  §  101.14(d)(1)  sets  forth  this 
agency  commitment.  This  provision  also 
advises  that  FDA  will  propose  to 
provide  for  the  listing  in  the  nutrition 
label  of  a  substance  about  which  FDA  is 
authorizing  a  health  claim  if  no 
provision  for  listing  the  substance 
exists.  FDA  believes  that  such  a 
provision  is  necessary  to  ensure  that 
consumers  can  readily  obtain  specific 
information  concerning  how  much  of  the 
substance  is  present  in  at  least  those 
foods  on  which  a  claim  about  the 
substance  appears. 

The  other  provisions  of  proposed 
i  101.14(d)  contain  general  labeling 
requirements  for  the  health  claims  that 
the  agency  provides  for  by  regulation  to 
ensure  that  consumers  are  provided 
with  valid  and  reliable  information 
about  the  value  that  ingestion  (or 
reduced  ingestion)  of  the  particular 
substance,  as  part  of  a  total  dietary 
pattern,  may  have  in  affecting  certain 
diet-related  diseases  or  conditions. 
(Proposals  concerning  specific  health 
claims  in  part  101,  subpart  E  that  appear 
elsewhere  in  this  issue  of  the  Federal 
Register  list  additional  requirements  for 
specific  health  claims  on  food  labels.) 
liie  following  is  a  description  of  the 
general  requirements  for  health  claims 
and  FDA's  rationale  for  them: 

1.  The  Claim  Must  Be  Consistent  With 
the  Authorizing  Regulation 

Proposed  S  101.14(d)(2)(i)  states  that 
all  label  or  labeling  statements  about 
the  health  benefit  that  is  the  subject  of 
the  health  claim  shall  be  based  on.  and 
consistent  with,  the  conclusions  set  forth 
in  the  summary  of  scientific  information 
and  model  health  claims  provided  in 
regulations  in  part  101.  subpart  E. 

This  provision  reflects  the 
requirement  under  section 
403(r)(3)(A)(i).  that  a  health  claim  may 
only  be  made  if  it  complies  with  the 
regulations  issued  by  the  Secretary  (and 
by  delegation,  FDA).  The  act  establishes 
fairly  detailed  requirements  for  such 
regulations.  Section  403(r){3)(B)(iii)  of 
the  act  states  that  a  regulation 
authorizing  a  health  claim  shall  require 
that  the  claim  accurately  represent  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition  and 
the  significance  of  each  such  nutrient  in 
affecting  such  disease  or  health-related 
condition.  Further,  under  this  section  of 


the  act.  the  claim  is  to  be  stated  in  a 
manner  that  enables  the  public  to 
comprehend  the  information  provided  in 
the  claim  and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet. 

To  facilitate  compliance  with  these 
requirements.  FDA  intends  to  provide  in 
each  regulation  authorizing  a  claim  a 
summary  of  the  scientific  information  on 
the  substance-disease  relationship  and  a 
model  health  claim  that  includes  all  the 
required  information. 

FDA  proposed  to  establish  model 
health  claims  for  each  acceptable  health 
claim  in  the  February  1990  reproposal. 
The  model  health  claims  were  to  serve 
as  examples  for  acceptable  label 
statements  and  to  provide  guidance  for 
manufacturers  who  chose  to  use 
different  phrasing  in  a  health  claim.  The 
1990  reproposal  stated  that  the  model 
health  claim  would  include: 

(1)  A  brief  capsulized  statement  (e.g., 
about  50  words  in  length)  of  the  relevant 
conclusions  of  the  appropriate  scientific 
summary; 

(2)  A  statement  of  the  extent  to  which 
the  food  product  contains  or  does  not 
contain  the  key  food  component,  and 
how  this  food  product  helps  the 
consumer  to  attain  a  total  dietary 
pattern  or  goal  associated  with 
reduction  in  the  risk  of  the  relevant 
chronic  disease; 

(3)  A  reference  indicating  that  more 
complete  nutrition/chronic  disease 
information  is  available  from  the 
appropriate  consumer  health  claim 
summary,  and  how  that  summary  may 
be  obtained;  and 

(4)  A  statement  directing  the 
consumer's  attention  to  the  nutrition 
label  for  further  nutrition  information. 

The  above  elements  for  the  model 
health  claim  are  not  as  comprehensive 
as  the  1990  statutory  requirements  for  a 
health  claim.  Much  of  the  information 
that  would  provide  an  understanding  of 
the  significance  of  the  claim  within  the 
context  of  the  daily  diet  would  have 
been  included  in  a  consumer  health 
claim  summary  which,  under  the  1990 
reproposal.  was  not  required  to  be 
readily  available  at  the  point  of 
purchase.  However,  under  the  1990 
amendments,  the  health  claim  must 
include  all  relevant  information  (see 
section  403(r)(3)(B)(iii)  of  the  act).  The 
agency  will  ensure  that  all  model  health 
claims  that  it  prepares,  including  those 
on  the  specific  substance  disease  topics 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  will  comply  with  this 
requirement. 

A  summary  of  the  comments 
pertaining  to  the  reproposal's  elements 
for  the  model  health  claim  follows. 
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the  act,  the  claim  is  to  be  stated  in  a 
manner  that  enables  the  public  to 
comprehend  the  information  provided  in 
the  claim  and  to  understand  the  relative 
signiHcance  of  such  information  in  the 
context  of  a  total  daily  diet. 

To  facilitate  compliance  with  these 
requirements,  FDA  intends  to  provide  in 
each  regulation  authorizing  a  claim  a 
summary  of  the  scientific  information  on 
the  substance-disease  relationship  and  a 
model  health  claim  that  includes  all  the 
required  information. 

FDA  proposed  to  establish  model 
health  claims  for  each  acceptable  health 
claim  in  the  February  1990  reproposal. 
The  model  health  claims  were  to  serve 
as  examples  for  acceptable  label 
statements  and  to  provide  guidance  for 
manufacturers  who  chose  to  use 
different  phrasing  in  a  health  claim.  The 
1990  reproposal  stated  that  the  model 
health  claim  would  include: 

(1)  A  brief  capsulized  statement  (e.g., 
about  50  words  in  length)  of  the  relevant 
conclusions  of  the  appropriate  scientific 
summary; 

(2)  A  statement  of  the  extent  to  which 
the  food  product  contains  or  does  not 
contain  the  key  food  component,  and 
how  this  food  product  helps  the 
consumer  to  attain  a  total  dietary 
pattern  or  goal  associated  with 
reduction  in  the  risk  of  the  relevant 
chronic  disease; 

(3)  A  reference  indicating  that  more 
complete  nutrition/chronic  disease 
information  is  available  from  the 
appropriate  consumer  health  claim 
summary,  and  how  that  summary  may 
be  obtained;  and 

(4)  A  statement  directing  the 
consumer's  attention  to  the  nutrition 
label  for  further  nutrition  information. 

The  above  elements  for  the  model 
health  claim  are  not  as  comprehensive 
as  the  1990  statutory  requirements  for  a 
health  claim.  Much  of  the  information 
that  would  provide  an  understanding  of 
the  significance  of  the  claim  within  the 
context  of  the  daily  diet  would  have 
been  included  in  a  consumer  health 
claim  summary  which,  under  the  1990 
reproposal,  was  not  required  to  be 
readily  available  at  the  point  of 
purchase.  However,  under  the  1990 
amendments,  the  health  claim  must 
include  all  relevant  information  (see 
section  403{r)(3)(B)(iii)  of  the  act).  The 
agency  will  ensure  that  all  model  health 
claims  that  it  prepares,  including  those 
on  the  specific  substance  disease  topics 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  will  comply  with  this 
requirement. 

A  summary  of  the  comments 
pertaining  to  the  reproposal's  elements 
for  the  model  health  claim  follows. 
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a.  Most  of  the  comments  on  this 
subject  accepted  the  concept  of  a  model 
health  claim.  Many  comments,  however, 
focused  on  the  extent  to  which  a  claim 
on  a  product  label  or  in  labeling  would 
be  allowed  to  depart  from  the  model 
claim.  One  consumer  organization  urged 
that  only  claims  developed  by  FDA  be 
allowed  as  health  claims  on  food 
products.  Recommending  that  deviation 
from  model  health  claims  not  be 
permitted,  the  comment  suggested  that 
allowance  could  be  made  for 
manufacturers  to  devise  their  own 
health  claims  provided  that  they  are 
precleared  by  FDA.  Other  comments 
requested  that  a  model  health  claim 
serve  as  an  example  for  a  health  claim 
and  that  it  not  be  prescriptive.  Some 
urged  that  manufacturers  be  allowed  the 
flexibility  to  make  changes  in  a  model 
health  claim  so  as  to  vary  the  content  of 
the  claim.  They  contended  that  after  a 
time,  unvarying  messages  are  likely  to 
become  unnoticed  and.  hence, 
ineffective. 

Section  3(b)(l)(A)(vii)  of  the  1990 
amendments,  in  describing  the 
regulations  on  health  claims  to  be 
established  by  FDA.  states  that  the 
regulations  shall  not  require  a  person 
who  proposes  to  make  a  claim  described 
in  section  403  (r)  (1)  (B)  of  the  act  (health 
claims)  which  is  in  compliance  with 
such  regulations  to  secure  the  approval 
of  (the  agency)  before  making  such 
claim.  This  provision  prohibits  the 
agency  from  requiring  preclearance  of 
the  phrasing  of  a  claim  provided  the 
claim  meets  the  criteria  established  in 
the  regulation. 

The  principal  reason  for  developing 
model  health  claims  is  to  provide 
examples  of  health  claims  that  are  clear, 
accurate,  and  contain  all  elements  that 
are  necessary  for  consumers  to  use  and 
understand  the  claim.  Manufacturers 
may  use  a  model  health  claim  with  the 
assurance  that  it  is  consistent  with  the 
permissive  regulation  authorizing  the 
claim.  Manufacturers  who  choose  to 
craft  their  own  version  of  a  claim  from  a 
model  claim  are  free  to  do  so  under 
section  3(b)(l)(A)(vii)  of  the  1990 
amendments.  However,  the  claim  they 
use  must  be  fully  consistent  with  all  the 
regulatory  requirements  for  that  health 
claim.  If  the  labeling  does  not  conform 
to  the  regulation,  the  product  is  subject 
to  regulatory  action  as  a  misbranded 
food  and,  possibly,  as  a  drug. 

b.  Several  comments  stated  that  the 
minimum  material  facts  for  a  health 
claim,  as  generally  described  for  the 
proposed  content  of  a  model  health 
claim  in  the  1990  reproposal.  would  be 
too  "wordy"  to  be  effective  and  too 


extensive  to  be  accommodated  on  a 
product  label. 

FDA  recognizes  that  some  model 
health  claims  may  be  "wordy,"  but  the 
1990  amendments  have  imposed  new 
statutory  requirements  for  health  claims 
to  ensure  that  consumers  have  sufTicient 
information  on  the  label  or  labeling  to 
permit  a  fully  informed  purchasing 
decision.  As  explained  previously, 
section  403(r)(3)(B)(iii)  of  the  acV 
requires  that  the  claim  for  conventional 
foods  be  stated  in  a  manner  that  enables 
consumers  to  understand  the 
relationship  of  the  substance  to  the 
disease,  the  significance  of  the 
substance  in  affecting  the  disease,  and 
the  relative  significance  of  the 
information  in  the  context  of  the  total 
daily  diet.  These  statutorj*  requirements 
cannot  be  ignored  even  though,  in  some 
instances,  the  requirements  may  result 
in  "wordy"  claims. 

Nevertheless,  FDA  will  attempt  to 
craft  specific  model  health  claims  that 
are  brief  but  yet  include  all  essential 
information  to  meet  the  requirements  of 
the  act.  With  specific  rather  than 
generalized,  model  health  claims  in  the 
documents  on  the  substance-disease 
topics  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agency  will  be  able 
to  more  easily  respond  to  comments  on 
the  content  of  the  proposed  claims  to 
determine  if  they  can  be  made  less 
"wordy"  while  retaining  essential 
information. 

c.  One  comment  said  that  it  would  be 
unnecessary  to  require  a  statement 
directing  a  consumer's  attention  to  the 
nutrition  label  because  most  consumers 
interested  in  the  nutritional  value  of  a 
food  would  be  aware  of  the  nutrition 
label. 

The  agency  agrees  that  a  health  claim 
need  not  require  a  statement  directing 
the  consumer's  attention  to  the  nutrition 
label  for  further  nutrition  information. 
With  the  significant  changes  in  the  1990 
amendments  to  expand  the  use  of 
nutrition  information  on  a  food  label, 
and  with  education  activities  addressed 
to  consumers  about  the  importance  of 
that  information  in  maintaining  healthy 
dietary  practices,  an  explicit  reference 
in  conjunction  with  a  health  claim  to 
nutrition  information  should  not  be 
necessary.  This  position  is  consistent 
with  the  1990  amendments  which  do  not 
require  a  referral  statement  in 
conjunction  with  health  claims  as  they 
do  in  section  403(r)(2)(B)  of  the  act  for 
nutrient  content  claims  (but  see  section 
403(r)(3)(A)(ii)). 

d.  One  comment  maintained  that  a 
model  health  claim  may  be  inadequate 
to  convey  to  consumers  all  that  is 
necessary  to  understand  the  claim.  The 


comment  suggested  that  a  manufacturer 
should  have  the  option  for  providing 
information  related  to  a  health  claim  in 
a  product  or  package  insert 

As  explained  previously  in  this 
section,  the  1990  amendments  impose 
more  comprehensive  labeling 
requirements  for  health  claims  than  FDA 
proposed  for  model  health  claims  in  the 
1990  reproposal.  Thus.  Congress  has 
ensured  that  health  claims  will  be 
adequately  informative  for  consumers  to 
understand  the  claim.  However,  the  1990 
amendments  refer  to  health  claims  made 
in  the  labeling  of  a  food  as  well  as  on 
the  label  (21  U.S.C  343(r)(l)). 
Consequently,  labeling  such  as  a 
package  insert  may  serve  as  the  means 
of  providing  the  required  information 
when  the  label  does  not  contain 
sufficient  space  for  the  complete  health 
claim,  so  long  as  the  claim  is  presented 
in  a  manner  that  complies  with 
proposed  §  101.14(d)(2)(iv). 

Firms  may  provide  information  on 
labeling  in  addition  to  that  required  by 
FDA  that  may  be  helpful  to  the 
consumer  in  obtaining  a  deeper 
understanding  of  the  claim.  However, 
any  such  additional  information  would 
need  to  be  truthful  and  not  misleading. 
Such  information  would  also  have  to  be 
consistent  with  the  agency's  assessment 
of  the  scientific  information  justifying 
the  health  claim,  as  published  in  Federal 
Register  rulemaking  proceedings. 

2.  Claim  Shall  Describe  Only  Those 
Effects  Found  To  Be  Substantiated  by 
Evidence 

Proposed  (  101.14(d)(2)(ii)  states  that 
the  claim  shall  be  limited  to  describing 
the  value  that  ingestion  (or  reduced 
ingestion)  of  a  substance,  as  part  of  a 
total  dietary  pattern,  may  have  on  a 
particular  disease  or  health-related 
condition. 

FDA  will  evaluate  all  relevant  data 
when  determining  whether  to  authorize 
a  claim  on  a  substance-disease 
relationship.  On  finding  that  a  claim  is 
supported  by  the  available  evidence,  the 
agency  will  describe  all  the  effects  of 
ingestion  (or  reduced  ingestion)  of  a 
substance  on  the  disease  or  health- 
related  condition  in  the  regulation 
authorizing  the  claim,  which  will  be 
codified  in  part  101.  subpart  E.  Proposed 
S  101.14(d)(2)(ii)  limits  the  effects 
described  in  a  claim  to  those  that  the 
agency  finds  are  substantiated  by  the 
evidence.  Any  other  effect  would  not 
have  been  substantiated,  and  including 
such  an  effect  in  a  claim  would  be 
misleading.  FDA  is  proposing  this 
provision  under  section  403(r)(3)(B)(iii) 
of  the  act.  which  requires  that  the  claim 
accurately  represent  the  significance  of 
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each  substance  in  affecting  the  disease 
or  health-related  conditions. 

3.  Claim  Shall  be  Complete.  Truthful, 
and  not  Misleading 

Proposed  §  101.14(d)(2)(iii)  states  that 
the  claim  shall  be  complete,  truthful,  and 
not  misleading.  Where  factors  other 
than  consumption  of  the  substance 
affect  the  health  benefit,  such  factors 
shall  be  addressed  in  the  claim. 

This  criterion  is  central  to  the 
successful  implementation  of  the 
proposed  health  claims  policy.  'Truthful 
and  not  misleading"  claims  are  already 
mandated  by  section  403(a)(1)  of  the  act. 
which  deems  a  food  misbranded  if  its 
labeling  is  false  or  misleading  in  any 
particular.  Labeling  claims  are  also 
already  subject  to  statutory 
requirements  concerning  adequate 
disclosure  of  significant  information. 
Under  section  201(n)  of  the  act.  labeling 
can  be  misleading  based  on  what  is 
omitted  from,  as  well  as  on  what 
appears  on,  the  label.  For  example,  it 
would  be  misleading  if  a  claim  omitted 
significant  information  that  is  needed  to 
properly  interpret  the  claim.  Even 
though  this  proposed  provision  reflects 
these  statutory  requirements,  FDA 
believes  that  it  is  important  to  include 
the  provision  in  the  regulations  to 
ensure  that  manufacturers  understand 
that  the  claims  that  they  formulate 
under  FDA's  regulations  must  be 
complete,  truthful,  and  not  misleading. 

It  has  been  suggested  that  FDA  should 
allow  claims  that  reflect  more 
preliminary  or  controversial  scientific 
findings  so  long  as  such  claims  are 
qualified  in  a  way  that  appropriately 
reflects  the  state  of  the  scientific 
evidence.  For  example,  under  this 
suggestion.  FDA  would  allow  a  claim 
such  as  "Preliminary  data  show  that 
diets  rich  in  fiber  reduce  the  risk  of 
heart  disease."  so  long  as  there  is 
significant  scientific  agreement  that  this 
is  in  fact  what  the  evidence  shows.  FDA 
has  significant  reservations  about  these 
types  of  claims,  however,  because  of 
their  pofenlial  to  be  misunderstood  by 
consumers  and  therefore  to  be 
misleading.  The  agency  is  also 
concerned  that  such  claims  will 
undercut  the  credibility  of  the  food 
label.  This  concern  exists  despite  the 
fact  that  because  such  claims  arguably 
do  not  assert  a  casual  relation  between 
diet  and  diseases  they  can  never  by 
disproved.  FDA  requests  comments  on 
whether  it  should  authorize  these  types 
of  claims  in  implementing  the  health 
claim  provisions  of  the  act. 

Related  to  proposed  §  101.14(d)(2)(iii). 
FDA  is  proposing  to  retain  S  101.9(i)(l) 
(redesignated  as  S  101.9(k)(l)).  This 
regulation  states  that  any  claim  on  a 


food  product  that  implies  that  a 
substance  is  effective  in  the  cure, 
mitigation,  treatment,  or  prevention  of  a 
disease  that  is  diet  related  not  only 
makes  the  product  a  drug,  but  is 
misleading  and  will  render  the  product  a 
misbranded  food.  Such  claims  imply  a 
degree  of  association  between  the 
substance  and  the  disease  that  is  not 
supportable  for  any  food  within  the 
context  of  a  daily  diet.  The  Surgeon 
General's  Report  on  Nutrition  and 
Health  (Ref.  5)  points  out  that,  apart 
from  classic  disorders  resulting  from 
dietary  deficiencies  of  essential 
nutrients  (e.g.,  pellagra  and  niacin),  it 
has  proved  difficult  to  demonstrate 
causal  associations  between  specific 
dietary  factors  and  chronic  or  other 
diseases  (e.g..  dietary  fiber  and  cancer). 
The  report  states: 

Development  of  the  major  chronic  disease 
conditions — coronary  heart  disease,  stroke, 
diabetes,  or  cancer — is  affected  by  multiple 
genetic  environmental,  and  behavioral 
factors  among  which  diet  is  only  one — albeit 
an  important — component.  These  other 
factors  interact  with  diet  in  ways  that  are  not 
completely  understood.  In  addition,  foods 
themselves  are  complex;  they  may  contain 
some  factors  that  promote  disease  as  well  as 
others  that  are  protective.  The  relationship  of 
dietary  fat  intake  to  causation  of 
atherosclerotic  heart  disease  is  a  prominent 
example.  An  excess  intake  of  total  fat.  if 
characterized  by  high  saturated  fat.  is 
associated  with  high  blood  cholesterol  levels 
and  therefore  an  increased  risk  for  coronary 
heart  disease  in  many  populations.  A  higher 
proportion  of  mono-  and  polyunsaturated  fats 
in  relation  to  saturated  fats  is  associated  with 
lower  blood  cholesterol  levels  and.  therefore, 
with  a  reduced  risk  for  coronary  heart 
disease. 

Because  of  these  complexities,  definitive 
scientific  proof  that  specific  dietary  factors 
are  responsible  for  specific  chronic  disease 
conditions  is  difficult — and  may  not  be 
possible — to  obtain,  given  available 
technology  *  *  * 
(Ref.  5). 

4.  Claim  Shall  be  Presented  in  One  Place 

Proposed  S  101.14(d)(2){iv)  requires 
that  all  information  that  is  required  by 
the  authorizing  regulation  appear  in  one 
place  without  other  intervening  material. 
The  entire  claim  must  appear  on  the 
label  or  other  labeling.  However,  this 
provision  contains  an  exception  so  that 
when  the  entire  claim  appears  on  other 
labeling  than  the  label,  the  label  may 

bear  the  statement,  "See for 

information  about  the  relationship 

between and ,"  with  the  blanks 

filled  in  with  references  to  the  location 
of  the  labeling  containing  the  health 
claim,  the  name  of  the  substances,  and 
the  disease  or  health-related  condition. 
This  statement  may  be  coupled  with  the 
use  of  the  relevant  nutrient  content 


claim.  Thus,  the  food  label  could  state: 
"High  in  calcium.  See  side  panel  for 
nutrition  information.  See  attached 
pamphlet  for  information  about  the 
relationship  between  calcium  and 
osteoporosis." 

This  provision  is  proposed  under 
sections  201(n),  403(a),  and 
403(r)(3)(B)(iii)  of  the  act  to  ensure  that 
consumers  are  not  misled  by  the 
omission  of  any  essential  elements  of 
the  health  claim  but  at  the  same  time  to 
permit  manufacturers  to  make 
consumers  aware  of  the  claim.  Because 
labels  may  be  too  small  to  accommodate 
the  entire  claim  in  some  circumstances. 
FDA  is  proposing  an  exception  to  the 
requirement  for  complete  listing. 
However,  the  exception  is  not  limited  to 
situations  where  the  label  is  too  small 
because  the  agency  sees  no  potential  for 
consumer  deception  under  the  proposed 
provisions. 

5.  Claim  Shall  Enable  Public  To 
Understand  Information  Presented 

Proposed  §  101.14(d)(2)(v)  requires 
that  claims  enable  the  public  to 
comprehend  the  information  provided  in 
the  claim  and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet. 

This  provision  is  a  reiteration  of  the 
statutory  language  in  part  of  section 
403(r)  (3)  (B)  (iii)  of  the  act.  FDA  has 
considered  this  requirement  in 
developing  the  content  of  the  proposed 
model  health  claims  in  the  proposals  to 
authorize  health  claims  that  appear 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  model  health  claims  have 
been  written  to  provide  the  basis  for  a 
consumer  to  decide  whether  (and  how) 
the  labeled  food  best  fits  into  his  or  her 
diet.  Thus,  for  example,  when  a 
substance-disease  relationship  has  more 
significance  for  a  particular  segment  of 
the  population  than  for  the  general 
population  (e.g.,  a  segment  defined  by 
age,  sex,  race,  or  other  determinant),  the 
agency  has  tried  to  reflect  that  fact  in 
the  model  claim. 

Further,  the  proposed  provision 
requires  that  the  claim  permit  the 
consumer  to  understand  the  significance 
of  the  information  that  it  provides  within 
the  context  of  the  total  daily  diet.  For 
example,  where  the  level  of  an 
increasable  nutrient  in  a  food  is  at  the 
upper  range  of  normal  dietary  levels, 
there  may  be  no  known  benefit  from 
further  intake  of  that  nutrient.  In  such 
circumstances,  consumers  should  be 
advised  of  this  fact  as  part  of  the  claim. 
The  proposed  regulation  on  calcium  and 
osteoporosis  that  appears  elsewhere  in 
this  issue  of  the  Federal  Register,  for 
example,  requires  that  foods  that  make 
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claim.  Thus,  the  food  label  could  state: 
"High  in  calcium.  See  side  panel  for 
nutrition  information.  See  attached 
pamphlet  for  information  about  the 
relationship  between  calcium  and 
osteoporosis." 

This  provision  is  proposed  under 
sections  201(n),  403(a),  and 
403(r)(3)(B)(iii)  of  the  act  to  ensure  that 
consumers  are  not  misled  by  the 
omission  of  any  essential  elements  of 
the  health  claim  but  at  the  same  time  to 
permit  manufacturers  to  make 
consumers  aware  of  the  claim.  Because 
labels  may  be  too  small  to  accommodate 
the  entire  claim  in  some  circumstances, 
FDA  is  proposing  an  exception  to  the 
requirement  for  complete  listing. 
However,  the  exception  is  not  limited  to 
situations  where  the  label  is  too  small 
because  the  agency  sees  no  potential  for 
consumer  deception  under  the  proposed 
provisions. 

5.  Claim  Shall  Enable  Public  To 
Understand  Information  Presented 

Proposed  §  101.14{d)(2)(v)  requires 
that  claims  enable  the  public  to 
comprehend  the  information  provided  in 
the  claim  and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet. 

This  provision  is  a  reiteration  of  the 
statutory  language  in  part  of  section 
403(r)  (3)  (B)  (iii)  of  the  act.  FDA  has 
considered  this  requirement  in 
developing  the  content  of  the  proposed 
model  health  claims  in  the  proposals  to 
authorize  health  claims  that  appear 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  model  health  claims  have 
been  written  to  provide  the  basis  for  a 
consumer  to  decide  whether  (and  how) 
the  labeled  food  best  fits  into  his  or  her 
diet.  Thus,  for  example,  when  a 
substance-disease  relationship  has  more 
significance  for  a  particular  segment  of 
the  population  than  for  the  general 
population  (e.g.,  a  segment  defined  by 
age,  sex,  race,  or  other  determinant),  the 
agency  has  tried  to  reflect  that  fact  in 
the  model  claim. 

Further,  the  proposed  provision 
requires  that  the  claim  permit  the 
consumer  to  understand  the  significance 
of  the  information  that  it  provides  within 
the  context  of  the  total  daily  diet.  For 
example,  where  the  level  of  an 
increasable  nutrient  in  a  food  is  at  the 
upper  range  of  normal  dietary  levels, 
there  may  be  no  known  benefit  from 
further  intake  of  that  nutrient.  In  such 
circumstances,  consumers  should  be 
advised  of  this  fact  as  part  of  the  claim. 
The  proposed  regulation  on  calcium  and 
osteoporosis  that  appears  elsewhere  in 
this  issue  of  the  Federal  Register,  for 
example,  requires  that  foods  that  make 


a  claim  on  this  topic  bear  a  label 
statement  indicating  that  there  is  no 
known  benefit  from  intake  of  more  than 
200  percent  of  the  RDI  for  calcium. 

6.  Claim  Shall  Be  Made  on  Foods  With 
Appropriate  Levels  of  the  Substance 

Unless  the  authorizing  regulation 
provides  otherwise,  FDA  is  proposing  in 
\  101.14(d)  (2)  (vi)  that  a  claim  about  the 
effects  of  a  decreased  dietary  intake  of  a 
substance  can  be  made  on  any  food  in 
which  the  substance  is  present  at  a  level 
that  meets  the  definition  for  the  use  of  a 
"low"  nutrient  content  claim  for  that 
substance,  if  such  a  definition  has  been 
established  under  Part  101,  or  is  present 
in  an  amount  that  is  consistent  with  that 
specified  in  the  regulation.  Such  levels 
are  appropriate  for  this  purpose  because 
FDA  has  sought  to  define  "low"  as  a 
level  of  a  substance  (nutrient)  that  will 
be  helpful  to  individuals  in  attempting  to 
comply  with  dietary  recommendations. 
FDA  is  proposing  in  separate  documents 
published  elsewhere  in  this  issue  of  the 
Federal  Register  definitions  in  part  101, 
subpart  D  for  the  terms  "low  fat,"  "low 
saturated  fat,"  "low  cholesterol,"  and 
"low  sodium." 

If  a  definition  for  a  "low"  nutrient 
content  claim  does  not  exist  for  the 
substance,  in  authorizing  a  claim,  the 
agency  will  determine  the  level  of  the 
substance  that  would  qualify  a  food  for 
a  health  claim.  This  determination  will 
be  based  on  any  relevant  dietary 
recommendations  and  on  the  available 
scientific  information  on  the  specific 
substance/disease  relationship.  This 
level  will  be  included  in  the  regulation 
in  part  101,  subpart  E  that  authorizes  a 
claim. 

To  bear  a  claim  that  is  based  on 
increased  dietary  intake  of  a  substance, 
a  food  must  contain  that  substance  in  an 
appropriate  form  and  at  a  sufficiently 
high  level.  FDA  is  proposing  in 
§  101.14(d)  (2)  (vii)  that  to  meet  this 
requirement,  the  food  must  contain  the 
substance  at  a  level  that  would  meet  the 
definition  for  a  "high"  nutrient  content 
claim  if  such  a  definition  has  been 
established  for  that  substance  in  part 
101,  subpart  D.  If  no  definition  for  a 
"high"  nutrient  content  claim  has  been 
established  for  the  substance,  then  the 
agency  will  propose  to  establish  a 
specific  level  in  the  authorizing 
regulation. 

FDA  is  proposing  that  a  "high" 
nutrient  content  claim  be  defined  as  20 
percent  or  more  of  the  RDI  or  DRV 
(§  101.54(b)).  Given  the  fact  that 
nutrients  are  not  ubiquitously 
distributed  in  the  food  supply,  the 
agency  believes  it  is  necessary  to  meet 
this  proposed  requirement  to  ensure  that 
the  food  carrying  a  health  claim  makes  a 


significant  contribution  to  daily  intake. 
For  example,  since  calcium  is  not 
ubiquitously  distributed  in  foods,  to 
achieve  100  percent  of  the  RDI,  at  least 
five  foods  containing  20  percent  of  the 
RDI  would  need  to  be  consumed  daily. 
Based  on  food  consumption  patterns, 
this  is  a  reasonable  number  of  servings 
and  could  result  in  a  diet  that  will 
achieve  the  level  of  the  nutrient 
necessary  for  the  claimed  benefit. 

FDA  believes  that  a  claim  based  on  a 
increased  level  of  a  substance  in  the  diet 
implies  that  the  food  contains  a  level  of 
the  food  that  makes  a  significant 
contribution  to  the  daily  diet.  Thus,  if 
the  food  fails  to  comply  with  proposed 
§  101.14(d)(2){vii),  its  labeling  would  be 
misleading  and  would  misbrand  the 
food. 

The  agency  considered  alternatives  to 
the  criterion  that  for  health  claims 
dealing  with  decreased  or  increased 
dietary  intake  of  a  substance,  the  level 
of  the  substance  in  a  food  must  meet  the 
definition  for  a  "low"  or  "high"  nutrient 
content  claim.  It  considered  whether  a 
food  meeting  the  definition  for  a 
"reduced"  or  "more"  nutrient  content 
claim  should  also  be  deemed  to  qualify 
for  a  health  claim  for  that  nutrient.  On 
the  one  hand,  some  have  argued  that 
because  the  claimedbenefits  derive  from 
either  decreased  or  increased  dietary 
levels  of  the  substance,  any  food  that 
would  be  helpful  in  achieving  those 
levels  should  be  permitted  to  bear  a 
claim.  For  example,  the  guideline  for 
lowering  salt  and  sodium  dietary  intake 
advises  consumers  to  choose  foods  that 
are  lower  in  sodium  most  of  the  time.  On 
thfe  other  hand,  others  assert  that  any 
health  claim  should  be  permitted  only 
for  those  foods  that,  when  incorporated 
in  a  daily  diet,  are  fully  compatible  with 
public  health  recommendations  for 
improving  dietary  practices  within  the 
general  U.S.  population.  "Dietary 
Guidelines  for  Americans"  (Ref.  7).  for 
example,  states  that  diets  low  in  fat. 
saturated  fat,  and  cholesterol  can  be 
attained  through  appropriate  food 
selection  that  includes  choosing  dairy 
products  that  are  either  lowfat  or  fat- 
free.  Moreover,  if  a  food  starts  with  a 
high  level  of  a  nutrient,  it  could  meet  the 
definition  of  "reduced"  but  still  contain 
a  large  amount  of  the  nutrient  (e.g.,  a 
reduced-sodium  pickle). 

The  agency  has  taken  these  and  other 
factors  into  account.  Because  it  believes 
that  compliance  with  dietary 
recommendations  will  be  facilitated  if 
only  foods  that  conform  to  the  "low" 
and  "high"  nutrient  content  claim 
definitions,  FDA  is  proposing  to  require 
conformity  with  those  definitions  in 
§  101.14(d)  (2)  (vi)  or  (d)  (2)  (vii). 


The  agency,  however,  specifically 
solicits  comment  on  this  issue.  Its  desire 
is  to  establish  a  sound,  equitable 
requirement  that  will  promote  public 
health.  The  agency  requests  comment  on 
whether  use  of  claims  on  foods  that 
meet  the  definitions  of  "reduced," 
"more."  or  even  other  comparative 
claims  will  be  useful  to  consumers  in 
achieving  the  efforts  that  are 
highlightedby  the  claim,  or  whether 
allowing  the  claims  on  such  foods  will 
be  misleading  because  the  nutrient 
levels  are  not  low  enough,  or  not  high 
enough,  to  really  contribute  to  the 
claimed  effect. 

7.  Nutrition  Labeling  for  Restaurants 

Proposed  $  101.14(d)  (3)  requires  that 
a  food  that  bears  a  health  claim  be  the 
subject  of  nutrition  labeling  in 
accordance  with  SS  101.9  and  101.36. 

Under  current  §  101.9(a),  nutrition 
labeling  is  required  on  all  products  that 
contain  an  added  vitamin,  mineral,  or 
protein  or  whose  label,  labeling,  or 
advertising  includes  any  nutrition  claim 
or  information.  The  agency  adopted  this 
requirement  under  sections  403(a)  (1), 
201(n),  and  701(a)  of  the  act  (21  U.S.C. 
303(a),  321(n),  and  371(a)).  Under  section 
403  (a)  (1)  of  the  act,  a  food  is 
misbranded  if  its  label  or  labeling  is 
false  or  misleading  in  any  particular. 
Under  section  201(n)  of  the  act.  the  label 
or  labeling  of  a  food  is  misleading  if  it 
fails  to  reveal  facts  that  are  material  in 
light  of  representations  actually  made  in 
the  label  or  labeling.  Finally,  under 
section  701(a)  of  the  act.  the  agency  has 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  act. 

The  applicability  of  current 
regulations  to  restaurant  foods  was 
discussed  in  rulemaking  promulgating 
§  101.10  Nutrition  labeling  of  restaurant 
foods  (21  CFR  101.10)  (39  FR  42375. 
December  5, 1974  and  41  FR  51002, 
November  19, 1976).  In  the  preamble  to 
the  proposed  rule,  the  agency  discussed 
its  belief  that  nutrition  education  is  of 
prime  importance  and  stated  that  it  will 
take  every  opportunity  to  foster  the 
dissemination  of  such  information  to  the 
consumer,  including  the  use  of  nutrition 
labeling  in  restaurants.  However,  the 
agency  acknowledged  that  if  nutrition 
information  provided  in  restaurants 
necessitates  the  expense  of  nutrition 
labeling,  the  restaurant  "may  choose  not 
to  provide  any  nutrition  information  in 
advertising  or  labeling,  on  the  basis  that 
the  added  cost  of  providing  detailed 
information  might  cause  the  project  of 
providing  nutrition  information  not  to  be 
worth  the  expense"  (39  FR  42375). 
Therefore,  to  encourage  the 
dissemination  of  nutrition  information  in 
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the  food  service  industry.  FDA  proposed 
to  exempt  ready-to-eat  foods  from  the 
requirement  of  bearing  nutrition  labeling 
on  food  labels  if  the  required  nutrition 
labeling  was  displayed  prominently  on 
the  premises  by  other  means.  e.g.. 
counter  cards  or  wail  posters,  where  the 
information  would  be  readily  available 
to  the  consumer  when  he  is  making  a 
menu  selection. 

Subsequent  action  on  this  proposal 
led  to  the  issuance  of  a  statement  of 
policy  in  |  3.207  (recodified  as  21  CFR 
101.10  in  the  Federal  Register  of  March 
15. 1977  (42  FR  14302))  that  if  any 
advertising  or  labeling  (other  than 
labels)  includes  a  claim  or  information 
about  the  total  nutritional  value  of  a 
combination  of  two  or  more  foods  (e.g.. 
a  combination  consisting  of  a 
hamburger,  french  fries,  and  milkshake), 
then,  as  an  alternative  to  providing 
nutrition  information  about  each 
separate  food  on  the  food  labeL  the 
restaurant  may  instead  provide 
information  about  the  total  nutritional 
value  of  the  combination  of  foods, 
provided  that  the  statement  of  total 
nutritional  value  follows  the  nutrition 
labeling  format  and  provided  that  the 
nutrition  information  is  effectively 
displayed  to  the  consumer  both  when 
he/she  orders  the  food,  and  when  he/ 
she  consumes  the  food. 

As  discussed  in  the  supplementary 
nutrition  labeling  proposal  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  1990  amendments 
specifically  exclude  restaurant  foods 
from  the  requirement  for  nutrition 
labeling.  However,  as  stated  above,  the 
agency  believes  that  it  has  the  authority 
to  issue  regulations  requiring 
restaurants  that  choose  to  make  health 
claims  to  adhere  to  the  requirements  for 
such  claims,  including  nutrition  labeling. 

FDA  is  not,  at  this  time,  making  any 
specific  provisions  for  the  nutrition 
labeling  of  restaurant  foods.  FDA 
specifically  seeks  comment  on  how  it 
should  handle  this  issue.  On  one  hand, 
many  believe  that  it  is  important  that 
consumers  be  given  useful  and 
meaningful  nutrition  information.  On  the 
other  hand,  many  continue  to  be 
concerned,  as  FDA  was  in  1974,  that  the 
cost  of  compliance  not  be  so  high  that 
restaurants  will  not  be  willing  to  offer 
and  identify  through  health  claims  those 
foods  that  will  assist  consumers  in 
selecting  diets  that  provide  health 
benefits.  Therefore,  the  agency  is 
requesting  comments  on  whether  and  to 
what  extent  it  has  a  basis  for  nutrition 
labeling  when  health  claims  are  made 
on  restaurant  foods,  or  whether  a 
requirement  for  such  labeling  would 
discourage  restaurants  from  making 


health  claims  because  of  the  cost 
associated  with  nutrition  labeling. 

If,  based  on  comments  received.  FDA 
were  to  require  nutrition  labeling  of 
restaurant  foods,  should  the  requirement 
apply  only  to  large  restaurant  chains 
with  fixed  menu  items?  Additionally. 
should  the  content  or  format  of  nutrition 
labeling  be  di^erent  for  the  food  service 
industry  than  for  packaged  foods?  If  so, 
how  and  why? 

FDA  recognized  in  its  ]uly  19, 1990  (55 
FR  29487  at  29504).  reproposal  on 
mandatory  nutrition  labeling  that 
certain  restaurant-type  food  service 
facilities  cannot  reasonably  be  expected 
to  provide  information  concerning 
nutrient  profiles,  and  that  exemptive 
provisions  should  be  established  for 
such  situations.  The  proposal  advised 
that  comments  pointed  out  that  nutrition 
labeling  for  foods  served  in  restaurant- 
type  facilities  present  significant 
feasibihty  problems  in  a  number  of 
situations.  The  comments  made  the 
following  points:  These  facilities  may 
not  be  able  to  develop  consistent 
nutrient  information  on  the  foods  that 
they  sell  because  of  frequent  menu 
changes  and  variations  in  how  the 
consumer  wants  the  food  prepared  and 
served.  Without  nutrient  consistency, 
frequent  nutrient  analyses  would  have 
to  be  performed  to  provide  consumers 
with  accurate  nutrition  labeling 
information.  These  analyses  could 
become  very  burdensome.  The 
cumulative  costs  of  these  analyses  could 
place  undue  restrictions  on  some 
establishments.  Firms  could  be  inhibited 
from  making  frequent  menu  changes  or 
forced  to  I  imit  the  options  that 
consumers  have  in  ordering  a  food. 

Because  of  these  problems,  FDA 
proposed  an  exemption  under  section 
201{n).  403(a).  and  701(a)  of  the  act  for 
restaurant-type  foods  in  the  mandatory 
nutrition  labeling  proposal  (see 
proposed  §  101.9(h)  (2),  SSFR  29516). 
Although  the  agency  wanted  to  limit  the 
exemptions  to  only  those  situations  in 
which  it  is  needed.  FDA  did  not,  and 
still  does  not  have  sufficient  indepth 
knowledge  of  the  food  ser\'ice  industry 
to  develop  adequate  criteria  to  fairly 
impose  such  limitation.  The  agency 
therefore  requests  comments  on  this 
issue. 

A  related  question  is  what  to  be  done 
with  §  101.10.  Because  S  101.10  was 
adopted  under  section  403(a)  of  the  act. 
it  is  not  subject  to  state  enforcement 
under  section  307.  For  this  reason,  and 
because  §  101.10  has  not  been  enforced 
by  FDA,  the  agency  believes  that  it  is 
appropriate  to  make  an  affirmative 
statement  about  the  cont.inuing  need  for 
this  provision.  Thus,  if  FDA  elects  not  to 


make  restaurant  labeling  part  of  the 
NLEA  implementation,  the  agency  will, 
in  the  final  rule,  delete  i  101.10. 

8.  Dietary  Supplements 

Because  the  provisions  in  §  101.14(d) 
derive  in  large  part  from  section  403(r) 
(3)  of  the  act  an  argument  can  be  made 
that  they  should  not  apply  to  dietary 
supplements.  However.  FDA  believes 
that  these  provisions  are  necessary  to 
ensure  that  claims  are  not  misleading. 
are  valid,  and  are  useful  to  consumers. 
Therefore.  FDA  is  proposing  to  adopt 
these  provisions  for  dietary  supplements 
based  on  its  authority  under  section  403 
(r)  (5)  (D)  of  the  act  to  ensure  the 
validity  of  claims  on  these  foods. 

E.  Prohibited  Claims 

1.  Claims  not  Authorized  by  FDA 

Proposed  §  101.14(e)  (1)  and  (e)  (2) 
prohibit  on  a  food  label  or  in  labeling 
any  claim  that  expressly  or  by 
implication  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition 
unless:  (1)  The  claim  is  a  health  claim 
specifically  provided  for  in  part  101. 
subpart  E;  and  (2)  the  claim  conforms  to 
all  general  provisions  of  this  section  as 
well  as  to  all  specific  provisions  in  the 
appropriate  section  of  part  101.  subpart 
E. 

Although  the  nature  of  the  proposed 
prohibition  may  be  obvious  for  explicit 
claims  (e.g..  products  bearing  statements 
about  cholesterol-lowering  effects  are 
explicit  claims  about  a  health-related 
condition)  because  of  their  forthright 
nature,  the  nature  of  the  prohibition  is 
not  as  obvious  for  implied  claims. 
Proposed  S  101.14  (a)  (1)  points  out  that 
implied  claims  include  a  wide  variety  of 
forms  of  expression,  including  "third 
party"  endorsements,  written  statements 
(e.g..  a  brand  name  including  a  term 
such  as  "heart"),  -symbols  (e.g.,  a  heart 
symbol),  and  vignettes. 

With  respect  to  "third  party" 
endorsements  of  food,  FDA  considers 
this  term  to  refer  generally  to  any  type 
of  approval  or  implied  support  for  the 
food  pertaining  to  disease  or  health- 
related  matters,  with  or  without  product 
specific  information,  by  a  person  or 
organization  that  is  independent  of  the 
product's  manufacturer  or  distributor. 
When  the  endorsement  is  from  a 
professional  society  or  association  that 
has  been  identified  with  treatment  of  a 
specific  disease,  consumers  may  be  led 
to  believe  that  the  food  may  be  useful 
with  respect  to  the  disease.  Even  when 
the  endorsement  is  not  product  specific, 
there  is  a  potential  for  consumer 
deception  where  consumers  may  be 
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make  restaurant  labeling  part  of  the 
NLEA  implementation,  the  agency  will, 
in  the  final  rule,  delete  {  101.10. 

8.  Dietary  Supplements 

Because  the  provisions  in  S  101.14(d) 
derive  in  large  part  from  section  403(r) 
(3)  of  the  act  an  argument  can  be  made 
that  they  should  not  apply  to  dietary 
supplements.  However.  FDA  believes 
that  these  provisions  are  necessary  to 
ensure  that  claims  are  not  misleading, 
are  valid,  and  are  useful  to  consumers. 
Therefore.  FDA  is  proposing  to  adopt 
these  provisions  for  dietary  supplements 
based  on  its  authority  under  section  403 
(r)  (5)  (D)  of  the  act  to  ensure  the 
validity  of  claims  on  these  foods. 

E  Prohibited  Claims 

1.  Claims  not  Authorized  by  FDA 

Proposed  S  101.14(e)  (1)  and  (e)  (2) 
prohibit  on  a  food  label  or  in  labeling 
any  claim  that  expressly  or  by 
implication  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition 
unless:  (1)  The  claim  is  a  health  claim 
specifically  provided  for  in  part  101, 
subpart  E;  and  (2)  the  claim  conforms  to 
all  general  provisions  of  this  section  as 
well  as  to  all  specific  provisions  in  the 
appropriate  section  of  part  101,  subpart 
E. 

Although  the  nature  of  the  proposed 
prohibition  may  be  obvious  for  explicit 
claims  (e.g.,  products  bearing  statements 
about  cholesterol-lowering  effects  are 
explicit  claims  about  a  health-related 
condition)  because  of  their  forthright 
nature,  the  nature  of  the  prohibition  is 
not  as  obvious  for  implied  claims. 
Proposed  S  101.14  (a)  (1)  points  out  that 
implied  claims  include  a  wide  variety  of 
forms  of  expression,  including  "third 
party"  endorsements,  written  statements 
(e.g.,  a  brand  name  including  a  term 
such  as  "heart"),  -symbols  (e.g.,  a  heart 
symbol),  and  vignettes. 

With  respect  to  "third  party" 
endorsements  of  food,  FDA  considers 
this  term  to  refer  generally  to  any  type 
of  approval  or  implied  support  for  the 
food  pertaining  to  disease  or  health- 
related  matters,  with  or  without  product 
specific  information,  by  a  person  or 
organization  that  is  independent  of  the 
product's  manufacturer  or  distributor. 
When  the  endorsement  is  from  a 
professional  society  or  association  that 
has  been  identified  with  treatment  of  a 
specific  disease,  consumers  may  be  led 
to  believe  that  the  food  may  be  useful 
with  respect  to  the  disease.  Even  when 
the  endorsement  is  not  product  specific, 
there  is  a  potential  for  consumer 
deception  where  consumers  may  be 


given  a  false  sense  of  security  that 
consumption  of  products  that  bear 
labeling  references  to  the  organization 
or  the  organization's  logo  or  seal  will 
protect  them  from  the  disease. 

Examples  of  some  of  the  types  of 
labeling  endorsement  programs  that 
FDA  has  considered  to  be  implied 
health  claims  include  programs  that 
have  been  sponsored  by  the  American 
College  of  Nutrition,  the  American  Heart 
Association,  The  American  Medical 
Association  ("Campaign  Against 
Cholesterol"),  and  the  American 
Medical  Women's  Association.  The 
agency  recognizes,  however,  that 
professional  societies  and  associations 
provide  a  unique  service  in  establishing 
criteria  for  assessing  diets  of  both 
healthy  population  groups  as  well  as 
those  who  require  modifications  or 
restrictions  in  their  diets.  FDA 
encourages  such  organizations  to 
collaborate  with  the  agency  in  the 
development  of  its  regulations 
pertaining  to  health  claims  through 
submission  of  specific  comments  on  this 
proposal  as  well  as  on  the  specific 
proposals  on  the  10  substance-disease 
topics  that  are  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
agency  requests  comments  on  whether  it 
should  consider  all  third-party 
endorsements  that  imply  that  a  nutrient 
in  a  food  has  an  effect  on  a  disease  or 
health-related  condition  to  be  health 
claims,  or  whether  there  are  some  limits 
on  FDA's  coverage  of  third  party 
endorsements  that  should  appropriately 
be  drawn? 

Where  other  Federal  agencies  have 
established  programs  to  change  dietary 
patterns  to  reduce  the  risk  of  diet- 
related  diseases  (e.g.,  the  National 
Cholesterol  Education  Program),  FDA 
recognizes  that  references  to  such 
programs  on  food  labeling  may  also  be 
perceived  by  consumers  as  "third  party" 
endorsements.  Although  FDA  is 
proposing  to  regulate  labeling  references 
to  such  Federal  programs  as  implied 
health  claims,  the  agency  believes  that 
the  benefits  of  these  programs  to 
consumers  may  be  significant  if  the 
labeling  messages  that  are  conveyed  to 
consumers  about  the  other  Federal 
programs  are  properly  merged  with  the 
specific  health  claims  that  are  provided 
for  under  part  101,  subpart  E.  Without 
appropriate  merging  of  information 
about  health  benefits,  consumers  could, 
however,  be  confused  about  the 
significance  of  the  benefits. 

FDA  believes  that  the  most  efficient 
way  to  ensure  that  consumers  will  not 
be  confused  about  this  significance  is  to 
establish,  by  regulation,  the  specific 
types  of  statements  that  may  be  made 


on  food  labeling  concerning  the  Federal 
programs.  The  agency  is  requesting  that 
comments  concerning  what  statements 
about  Federal  programs  would  be 
appropriate  on  food  labeling  be 
submitted  for  the  appropriate  specific 
regulations  in  part  101,  subpart  E.  Based 
on  these  comments,  FDA  intends  to 
include  a  listing  of  the  statements  that 
may  be  used  in  the  final  rules  on  these 
regulations.  FDA  advises  interested 
parties  that,  at  this  time,  the  agency 
believes  that  labeling  references  to  the 
programs  should  not  be  made  through 
logos  because  such  visual 
representations  may  have  too  wide  a 
variety  of  meanings  to  consumers. 

A  second,  related  question  with 
respect  to  implied  health  claims  is  how 
to  regulate  the  use  of  symbols  such  as  a 
heart  or  electrocardiogram.  The  agency 
is  aware  that  symbols  are  particularly 
useful  in  conveying  information  in  a 
simple  and  evident  manner.  Research 
has  demonstrated  that  heart  symbols, 
for  example,  on  food  labeling  are 
perceived  by  consumers  as  meaning  that 
the  food  has  special  usefulness  relative 
to  health  and  especially  with  regard  to 
coronary  heart  or  cardiovascular 
disease  (Refs.  22  and  23).  FDA  has  also 
heard  from  consumers,  however,  that 
symbols  have  been  used  in  misleading 
ways. 

The  threshold  problem  with  symbols 
is  how  to  regulate  them  under  the 
scheme  established  by  the  1990 
amendments.  On  the  one  hand,  properly 
qualified  by  other  statements  on  the 
food  label,  a  heart  symbol,  for  example, 
can  be  used  as  an  implied  nutrient 
content  claim  to  denote  a  food  that  is 
low  in  fat,  saturated  fat  sodium,  and 
cholesterol.  On  the  other  hand,  as  stated 
above,  a  heart  that  is  not  qualified  by 
other  statements  on  the  label  would 
arguably  represent  a  health  claim  that  a 
nutrient  in  the  food  has  some  special 
role  in  promoting  coronary  or 
cardiovascular  health. 

FDA  Invites  comments  on  the 
regulatory  approach  that  it  should  take 
to  symbols  for  use  on  the  food  label. 

FDA  does  not  agree  with  comments 
that  have  suggested  that  statements 
identifying  certain  dietary  components 
(e.g.,  fiber,  calcium)  constitute  implied 
health  claims,  even  when  the  label 
avoids  directly  mentioning  a  disease. 
Such  claims  are  specifically  regulated  as 
nutrient  content  claims  under  section 
403(r)(l)(A)  of  the  act  and  are  addressed 
in  the  agency's  proposal  on  nutrient 
content  claims  published  elsewhere  in 
this  issue  of  the  Federal  Register.  After 
the  effective  date  of  the  1990 
amendments,  such  claims  are  prohibited 


unless  FDA  has  issued  a  regulation 
defining  the  particular  claim. 

2.  Disqualifying  Levels  Exceeded 

Proposed  S  101.14(e)  (3)  requires  that 
none  of  the  disqualifying  levels 
identified  in  paragraph  (a)  (5)  of  this 
section  be  exceeded  in  a  food  that  bears 
a  health  claim,  unless  specific 
alternative  levels  have  been  established 
for  the  substance  in  part  101,  subpart  E. 
or  unless  FDA  has  by  regulation 
permitted  such  a  claim  based  on  a 
finding  that  such  a  claim  will  assist 
consumers  in  maintaining  healthy 
dietary  practices.  If  FDA  makes  such  an 
exception,  the  label  of  the  food  would 
have  to  bear  a  statement  in  immediate 
proximity  to  the  claim  that  refers  the 
consumer  to  the  nutrition  label  for 
information  about  the  nutrient  that 
exceeds  the  disqualifying  level.  This 
statement  must  be  made  in  a  manner 
that  complies  with  proposed  1 101.13  (h). 
FDA  is  proposing  this  provision  under 
the  authority  of  section  403(r)(3)(A)(ii)  of 
the  act. 

A  complete  discussion  of  the 
disqualifying  levels  was  presented 
previously  in  section  IV.A.5  of  this 
document 

3.  Inappropriate  Levels  of  Other 
Substances 

Proposed  S  101.14(e)(4)  prohibits 
claims  for  any  food  where  a  substance, 
other  than  one  for  which  a 
"disqualifying  level"  is  established,  is 
present  at  an  inappropriate  level  as 
determined  in  specific  provisions  of  part 
101,  subpart  E. 

This  provision  implements  a  number 
of  different  provisions  of  the  1990 
amendments.  As  was  stated  previously 
in  this  document  section  403(r)(3)(A)(ii) 
of  the  act  prohibits  a  claim  where  any 
nutrient  is  present  in  an  amount  that 
increases  the  risk  of  a  disease  or  health- 
related  condition  that  is  diet  related  to 
persons  in  the  general  population,  taking 
into  account  the  significance  of  the  food 
in  the  total  daily  diet.  In  section  IV.A.5 
of  this  document  the  agency  advised 
that  two  approaches  for  implementing 
this  provision  include  the  preliminary 
requirement  that  use  of  the  substance  at 
relevant  levels  have  been  found  to  be 
safe  under  agency  regulations,  and  that 
the  "disqualifying  levels"  not  be 
exceeded.  A  third  approach,  which  the 
agency  is  also  proposing  to  adopt,  is  to 
prohibit  claims  for  foods  containing  any 
level  of  a  substance,  other  than  one  for 
which  a  disqualifying  level  is 
established,  where  that  substance 
increases  such  risk.  This  provision 
proposed  in  S  101.14(e)(4),  is  intended,  in 
part,  to  provide  for  a  situation  in  which 
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such  a  substance,  or  a  level  of  a 
substance,  is  identified  in  one  of  the 
specific  regulations  in  part  101,  subpart 
E.  However,  at  this  time  the  agency  is 
not  aware  of  any  such  situations. 

In  addition,  this  provision  is  intended 
to  implement  other  aspects  of  the  1990 
amendments.  Proposed  §§  101.14 
(d)(2)(vi)  and  (d)(2)(vii)  require  that 
substances  be  present  at  a  level 
sufficient  and  in  an  appropriate  form  to 
justify  the  claim.  Proposed  §  101.14(e)(4) 
supplements  paragraphs  (d)(2)(vi)  and 
(d)(2)(vii)  by  providing  the  basis  by 
which  FDA  can  assure  through 
provisions  in  specific  regulations  in  part 
101,  subpart  E  that  the  appropriate  form 
of  the  substance  is  used  in  light  of  levels 
of  other  nutrients  or  food  components 
that  may  counter  the  effect  of  the 
substance  for  which  the  health  claim  is 
made.  Counter  effects  may  include 
interference  with  the  substance  to 
reduce  its  absorption,  metabolism,  or 
utilization  by  the  body,  thereby  reducing 
or  negating  the  substance's  value. 

For  example,  the  proposed  health 
claim  concerning  calcium  and 
osteoporosis,  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
contains  a  provision  (proposed 
§  101.72(c)(5))  providing  that  a  serving  or 
recommended  total  daily  intake  of  a 
food  shall  not  contain  more  phosphorus 
than  calcium  on  a  weight  per  weight 
basis.  As  explained  in  that  proposal, 
this  provision  is  based  primarily  on 
scientific  evidence  demonstrating  that 
diets  high  in  phosphorus  and  relatively 
low  in  calcium  result  in  osteoporosis  in 
experimental  animals. 

Similariy,  if  a  health  claim  were 
permitted  in  part  101.  subpart  E 
associating  increased  dietary  copper 
intake  with  a  reduced  risk  of  a  disease 
(although  note  that  no  such  claim  is 
contemplated  at  this  time),  it  is 
conceivable  that  the  interactive  effect  of 
dietary  zinc  intake  on  copper  status 
would  have  to  be  considered  to  assure 
that  an  adequate  dietary  copper  intake 
is  attained  for  the  claimed  benefit.  The 
antagonistic  effect  of  high  levels  of 
dietary  zinc  on  copper  absorption  and 
status  has  been  demonstrated  in 
humans  and  in  a  variety  of  animal 
species  (Ref  16).  Some  studies,  but  not 
all.  have  reported  subtle  negative  effects 
of  increased  intake  of  zinc,  not  much  in 
excess  of  the  Recommended  Dietary 
Allowance  (RDA)  for  zinc,  on  biological 
indicators  of  copper  status.  For  example, 
a  study  in  men  of  the  effect  of  zinc 
intake  at  3V3  times  the  RDA  level 
reported  a  decrease  in  zinc,  copper- 
superoxide  dismutase.  a  red  blood  cell 
enzyme  that  is  dependent  on  copper  but 
not  zinc  status  and  that  thus  serves  as 


an  index  of  tissue  copper  status  (Ref. 
17).  Accordingly,  FDA  would  prohibit  a 
health  claim  for  copper  on  a  food  whose 
zinc  level  is  above  the  RDA  or  RDI  level. 

4.  Representing  Food  for  Infants  or 
Toddlers 

Proposed  S  101.14(e)(5)  provides  that 
no  food  may  bear  a  health  claim  if  it  is 
represented  or  purports  to  be  for  infants 
and  toddlers  less  than  2  years  of  age. 

The  American  Academy  of  Pediatrics, 
in  their  comment  to  the  1990  reproposal, 
expressed  concern  that  a  health  claim 
directed  toward  adults  may  be 
inappropriate  or  harmful  to  infants  and 
young  children.  One  example  cited  was 
that  the  link  between  lipids  and 
cardiovascular  disease  is  not 
established  in  young  children  as  it  is  in 
adults.  Consequently,  though  diets  high 
in  fats  may  be  undesirable  for  adults, 
the  comment  stated  that  infants  and 
toddlers  must  ingest  a  certain  amount  of 
fat  for  their  growth  and  development. 
Accordingly,  the  comment 
recommended  that  a  health  claim  for 
adults  should  indicate  that  it  is  not 
intended  to  apply  to  infants  and  young 
children. 

Furthermore,  both  'The  Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref.  5)  and  "Diet  and  Health, 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  6)  state  that, 
because  of  the  increased  nutrient 
demands  of  children  during  the  early 
periods  of  rapid  growth  and 
development,  the  dietary 
recommendations  are  not  applicable  to 
persons  under  2  years  of  age.  The 
criteria  for  health  claims  being  proposed 
in  this  and  the  companion  documents 
are  based  on  dietary  recommendations 
for  the  U.S.  population,  excluding  very 
young  children.  Therefore,  the  agency 
has  tentatively  concluded  that  health 
claims  are  inherently  misleading  if  used 
on  the  labels  of  foods  represented  or 
purported  to  be  for  infants  and  for 
toddlers  under  2  years  of  age.  Therefore, 
under  sections  201(n),  403(a).  and  403(r) 
of  the  act.  FDA  is  proposing  in 
§  101.14(e)(5)  to  prohibit  the  use  of 
health  claims  on  foods  for  these  young 
children. 

F.  Need  for  Additional  Prohibited 
Claims 

FDA  is  concerned  that  under  these 
proposed  regulations  some  foods  that 
are  inconsistent  with  generally 
recognized  medical  and  nutrition 
principles  for  a  sound  total  dietary 
pattern  will  be  permitted  to  bear  health 
claims.  For  example,  some  diet 
confections,  which  have  no  nutritional 
value,  would  be  permitted  to  bear  health 
claims  for  lipids  and  cardiovascular 


disease,  lipids  and  cancer,  and  sodium 
and  hypertension,  if  the  regulations  on 
these  substance-disease  relationships 
are  finalized  as  proposed. 

Such  a  situation  seems  contrary  to 
one  of  the  stated  purposes  of  the  health 
claims  provisions  of  the  1990 
amendments — to  reinforce  Federal 
dietary  recommendations  and  help 
Americans  maintain  a  balanced  and 
healthful  diet  (Ref.  1).  This  purpose  was 
reinforced  through  statutory  provisions 
in  section  403(r)(3)(A)(ii)  of  the  act 
requiring  FDA  to  consider  the 
significance  of  the  food  in  the  total  daily 
diet  when  determining  whether  a 
nutrient  that  increases  the  risk  of  a 
disease  or  health-related  condition 
should  disqualify  a  food  from  bearing  a 
health  claim.  Congress  explained  (Ref.  1) 
that  this  provision  "permits  the 
Secretary  to  differentiate  between 
different  foods  which  have  the  same 
level  of  a  nutrient.  For  example,  a 
particular  level  of  fat  in  a  frozen  dinner 
might  not  trigger  the  provision,  whereas 
that  same  amount  of  fat  in  a  snack  food 
product  might  trigger  it."  Thus,  FDA 
believes  that  provisions  permitting 
health  claims  on  only  foods  recognized 
as  within  a  sound  dietary  pattern  would 
be  consistent  with  the  intent  of 
Congress. 

However,  FDA  is  not  aware  of  any 
way  to  limit  health  claims  to  only  those 
foods  within  a  sound  dietary  pattern  at 
this  time.  The  agency  considered,  and 
decided  against,  proposing  a  provision 
prohibiting  claims  unless  there  is 
consistency  with  generally  recognized 
medical  and  nutrition  principles  for  a 
sound  total  dietary  pattern  (e.g., 
consumption  of  the  food  is  consistent 
with  the  current  edition  of  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans,"  Third  Edition,  1990  (Ref  7), 
and  the  food  is  not  a  snack  food  such  as 
candies  or  those  low  in  essential 
nutrients. 

For  the  general  U.S.  population, 
"Dietary  Guidelines  for  Americans" 
provides  guidelines  on  the  relationship 
between  diet  and  various  diseases  and 
conditions  such  as  obesity, 
hypertension,  cancer,  and  deficiency 
diseases.  The  guidelines  reflect  the 
dietary  recommendations  contained  in 
the  "The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  5)  and  "Diet 
and  Health,  Implications  for  Reducing 
Chronic  Disease  Risk  "  (Ref.  6).  The 
guidelines  embody  dietary  principles  for 
consumption  of  foods  with  significant 
nutritional  value  and  for  reduction  or 
control  of  certain  food  components 
associated  with  diet-related  diseases  or 
conditions.  Throughout  FDA's 
development  of  both  the  specific  health 
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disease,  lipids  and  cancer,  and  sodium 
and  hj-pertension,  if  the  regulations  on 
these  substance-disease  relationships 
are  Finalized  as  proposed. 

Such  a  situation  seems  contrary  to 
one  of  the  stated  purposes  of  the  health 
claims  provisions  of  the  1990 
amendments — to  reinforce  Federal 
dietary  recommendations  and  help 
Americans  maintain  a  balanced  and 
healthful  diet  (Ref.  1).  This  purpose  was 
reinforced  through  statutory  provisions 
in  section  403{r)(3)(A)(ii)  of  the  act 
requiring  FDA  to  consider  the 
significance  of  the  food  in  the  total  daily 
diet  when  determining  whether  a 
nutrient  that  increases  the  risk  of  a 
disease  or  health-related  condition 
should  disqualify  a  food  from  bearing  a 
health  claim.  Congress  explained  (Ref.  1) 
that  this  provision  "permits  the 
Secretary  to  differentiate  between 
different  foods  which  have  the  same 
level  of  a  nutrient.  For  example,  a 
particular  level  of  fat  in  a  frozen  dinner 
might  not  trigger  the  provision,  whereas 
that  same  amount  of  fat  in  a  snack  food 
product  might  trigger  it."  Thus.  FDA 
believes  that  provisions  permitting 
health  claims  on  only  foods  recognized 
as  within  a  sound  dietary  pattern  would 
be  consistent  with  the  intent  of 
Congress. 

However,  FDA  is  not  aware  of  any 
way  to  limit  health  claims  to  only  those 
foods  within  a  sound  dietary  pattern  at 
this  time.  The  agency  considered,  and 
decided  against,  proposing  a  provision 
prohibiting  claims  unless  there  is 
consistency  with  generally  recognized 
medical  and  nutrition  principles  for  a 
sound  total  dietary  pattern  (e.g., 
consumption  of  the  food  is  consistent 
with  the  current  edition  of  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans,"  Third  Edition,  1990  (Ref.  7), 
and  the  food  is  not  a  snack  food  such  as 
candies  or  those  low  in  essential 
nutrients. 

For  the  general  U.S.  population. 
"Dietary  Guidelines  for  Americans" 
provides  guidelines  on  the  relationship 
between  diet  and  various  diseases  and 
conditions  such  as  obesity, 
hypertension,  cancer,  and  deficiency 
diseases.  The  guidelines  reflect  the 
dietary  recommendations  contained  in 
the  "The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  5)  and  "Diet 
and  Health,  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  6).  The 
guidelines  embody  dietary  principles  for 
consumption  of  foods  with  significant 
nutritional  value  and  for  reduction  or 
control  of  certain  food  components 
associated  with  diet-related  diseases  or 
conditions.  Throughout  FDA's 
development  of  both  the  specific  health 


claims  proposals  for  part  101,  subpart  E. 
as  well  as  the  general  provisions  of  this 
proposal,  FDA  has  considered  these 
guidelines. 

At  the  present  lime,  the  guidelines  are: 
Eat  a  variety  of  foods:  maintain  healthy 
weight;  choose  a  diet  low  in  fat, 
saturated  fat,  and  cholesterol;  choose  a 
diet  with  plenty  of  vegetables,  fruits, 
and  grain  products:  use  sugars  only  in 
moderation:  use  salt  and  sodium  only  in 
moderation:  and  if  you  drink  alcoholic 
beverages,  do  so  in  moderation. 

However,  FDA  believes  that  the 
guidelines  are  too  general  in  nature  to 
serve  as  binding  rules  upon  which  the 
agency  can  readily  take  regulatory 
action.  For  example,  what  foods  would 
clearly  fit  into  an  appropriate  variety  of 
foods?  What  portion  of  foods  would 
constitute  a  moderate  amount  of  sugars? 
How  would  the  agency  deHne  "snack 
foods?"  The  agency  requests  comments 
from  all  affected  parties  concerning 
what  provisions  might  efl^ectively  permit 
health  claims  only  on  foods  that  can 
make  a  significant  contribution  to  a 
healthful  diet.  If  the  comments  suggest 
appropriate  provisions,  FDA  will  include 
them  in  any  final  regulation  based  on 
this  proposal. 

C.  Exempted  Foods 

Medical  foods,  as  defined  in  section 
5(b)  of  the  Orphan  Drug  Act,  and  Infant 
formulas  subject  to  section  412(h)  (21 
U.S.C  350a)  of  the  act  are  specifically 
exempted  from  requirements  for  heahh 
claims  and  nutrient  content  claims  by 
section  403(r)(5)(A)  of  the  ac'  FDA  is 
proposing  to  codify  these  statutory 
provisions  in  §  101.14(f). 

In  addition,  section  403(q)(5)(A)(iv) 
exempts  medical  foods  from  nutrition 
labeling  requirements.  To  deal  with  this 
latter  exemption,  the  agency  has 
incorporated  the  definition  of  "medical 
food"  in  the  supplementary  proposal  on 
mandatory  nutrition  labeling,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  to  clarify  this  definition  by 
providing  criteria  in  proposed  S  101 .9(j) 
(7)  for  use  in  identifying  a  medical  food. 
As  explained  in  that  proposal,  minimum 
criteria  to  distinguish  a  medical  food 
from  other  foods  include:  The  product 
must  be  a  food  for  oral  or  tube  feeding; 
the  product  must  be  labeled  for  the 
dietary  management  of  a  specific 
medical  disorder,  disease,  or  condition 
for  which  there  are  distinctive 
nutritional  requirements;  and  the 
product  must  be  intended  for  use  under 
medical  supervision  (Ref.  18). 

The  supplementary  proposal  on 
mandatory  nutrition  labeling  states  that 
medical  foods  are  not  foods  that  are 
simply  recommended  by  a  physician  or 
health  care  professional  as  part  of  an 


overall  diet  to  reduce  the  risk  of  a 
disease  or  medical  condition  or 
promoted  as  weight  loss  products.  Nor 
do  medical  foods  include  dietary 
supplements  for  the  general  population 
that  can  be  openly  purchased  from  retail 
outlets  or  by  mail  order,  even  though 
dietary  supplements  may  be 
recommended  by  a  physician  for  a 
specific  condition  or  disease.  The 
intended  use  and  degree  of  medical 
oversight  for  dietary  supplements  are 
not  regarded  to  be  sufficient  to  qualify 
them  as  medical  foods. 

FDA  is  reevaluating  its  traditional 
policy  to  regulate  medical  foods  as 
foods  for  special  dietary  use  in  light  of 
the  existing  definition  of  foods  for 
special  dietary  use  and  the  definition  of 
medical  food  enacted  by  Congress  (21 
U.S.C.  350(c)  and  360ee(b)  (3)).  FDA 
intends  to  address  the  issue  of  medical 
foods  in  a  future  Federal  Register 
document. 

Infant  formulas  that  are  subject  to 
section  412(h)  of  the  act  are  known  as 
"exempt  infant  formulas"  because  they 
are  exempt  from  the  requirements  of 
sections  412(a),  (b),  and  (c)  of  the  act. 
which  pertain  to  other  infant  formulas. 
Instead,  exempt  infant  formulas  are 
subject  to  regulations  established  by  the 
Secretary  under  the  authority  of  section 
412(h)  (2)  of  the  act.  Exempt  infant 
formulas  are  defined  in  section  412  (h) 

(1)  of  the  act  as  any  infant  formula 
which  is  represented  and  labeled  for  use 
by  an  infant:  (1)  who  has  an  inborn  error 
of  metabolism  or  a  low  birth  weight,  or 

(2)  who  otherwise  has  an  unusual 
medical  or  dietary  problem.  Regulatory 
requirements  for  exempt  infant 
formulas,  including  claims,  are 
contained  in  21  CFR  part  107. 

H.  Applicability  of  the  Regulation 

FDA  is  reflecting  the  applicability 
provisions  of  section  403{r)(l)  of  the  act 
in  proposed  S  101.13(g).  This  provision 
states  that  the  requirements  of  proposed 
S  101.13  apply  to  foods  for  human 
consumption  that  are  offered  for  sale. 
Thus,  the  proposed  health  claim 
regulations  apply  to  foods  for  human 
consumption  sold  in  grocery  stores  and 
other  settings. 

/.  Other  Issues 

1.  Consumer  Summaries 

The  1990  reproposal  would  have 
required  preparation  of  a  consumer 
summary  concerning  a  health  claim  on  a 
food  label.  The  summary  would  have 
been  an  extension  of  the  health  claim  on 
the  label  to  provide  full  information 
about  the  relationship  between  the  food 
and  the  disease  about  which  the  claim 
pertained.  The  summary  was  intended 


to  facilitate  the  consumer's  assessment 
of  whether  the  health  claim  applied  to 
him  or  her  and.  in  certain  instances,  to 
what  extent  It  applied.  The  summary 
was  also  intended  to  help  alleviate  the 
potential  problem  of  information 
overload  on  the  label.  A  summary  was 
to  be  developed  for  each  diet  and 
chronic  disease  relationship  for  which  a 
health  claim  would  be  appropriate.  The 
food  label  bearing  the  health  claim 
would  have  been  required  to  reference 
the  summary. 

The  comments  generally  focused  on 
the  concept  of  developing  the  summaries 
through  a  process  that  is  open  and 
allows  for  public  comment.  Some  of  the 
comments  expressed  interest  in  the 
development  and  testing  of  the 
summaries.  Other  comments  expressed 
concern  about  the  accessibility  of 
consumer  information  at  the  point  of 
retail  sale. 

In  view  of  new  statutory  requirements 
for  the  label  or  labeling  of  a  food 
bearing  a  health  claim,  FDA  believes 
that  consumer  summaries  may  no  longer 
be  necessary.  Section  403(r){3)(B)(iii)  of 
the  act  states  that  the  regulation 
authorizing  a  claim  shall  require  that  the 
claim  be  stated  in  a  maimer  (1)  That 
accurately  reflects  the  relationship 
between  the  substance  and  the  disease 
or  health-related  condition,  and  the 
significance  of  the  substance  in  affecting 
the  disease  or  health-relate  condition, 
and  (2)  that  enables  the  public  to 
comprehend  the  information  provided  in 
the  claim  and  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet.  This 
provision  requires  that  the  claim  present 
the  most  significant  aspects  of  the 
information  that  the  agency  was 
considering  to  require  in  the  consumer 
summaries.  Therefore,  FDA  fails  to  see 
what  purpose  a  consumer  summary 
would  serve  and  is  not  proposing  to 
require  these  summaries  at  this  time. 

However,  FDA  solicits  comments  on 
whether  consumer  health  claim 
summaries  can  still  serve  a  useful 
purpose.  The  agency  asks  that  interested 
persons  examine  the  specific  model 
health  claims  proposed  elsewhere  in  this 
issue  of  the  Federal  Register  and  the 
consumer  summaries  that  FDA  has 
prepared  and  consider  whether  these 
summaries,  which  present  in  lay 
language,  information  about  the 
association  between  the  substance  and 
the  disease  or  health-related  condition, 
are  needed.  If  comments  persuade  the 
agency  that  these  summaries  should  in 
fact  still  be  required,  FDA  may  include  a 
requirement  for  the  summaries  in  any 
final  rule  that  is  based  on  this  proposal. 
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The  purpose  of  a  consumer  summary 
would  be  to  provide  supplementary 
information  to  that  on  the  label  about 
substance-disease  relationships  for 
consumers  who  are  interested.  Such 
information  may  include,  among  other 
things,  a  discussion  about  the  disease  or 
health-related  condition,  its  prevalence 
in  the  U.S.  population,  and  the  relative 
degree  of  risk  for  specific  subpopulation 
groups.  In  addition,  dietary  information 
on  other  food  sources  of  the  claimed 
nutrient  or  substance,  information  on 
nondietary  risk  factors  for  the  disease, 
and  other  similar  information  may  be 
provided. 

2.  Consumer  Guide  to  Food  Labeling 

The  1990  reproposal  would  have 
required  the  agency  to  prepare  a 
consumer  guide  to  food  labeling 
(consumer  guide]  as  an  adjunct  to  the 
procedure  for  health  claims.  The 
consumer  guide  would  have  discussed  in 
general  terms  how  the  various  types  of 
consumer-oriented  information  found  on 
the  food  label  are  to  be  used.  The 
consumer  guide  was  intended  to  address 
questions  such  as: 

(1)  What  is  a  consumer  health  claim 
summary,  and  who  is  it  for? 

(2)  What  is  nutrition  labeling,  and 
how  is  it  used  in  dietary  planning? 

(3)  What  is  the  importance  of  the  total 
diet  in  maintaining  good  health? 

(4)  How  do  dietary  supplements  best 
fit  into  a  total  daily  diet? 

(5)  What  is  the  process  used  to 
develop  label  statements  and  consumer 
health  claim  summaries? 

(6)  Are  label  statements  and  consumer 
health  claim  summaries  applicable  to 
specific  groups  (e.g.,  certain  statements 
or  claims  may  not  be  appropriate  for 
children)? 

(7)  How  can  consumers  use  ingredient 
statements,  common  or  usual  names  of 
foods,  and  nutrient  content  claims  (e.g., 
low  sodium)  to  assist  them  in  achieving 
sound  dietary  practices?  FDA  conceived 
of  developing  one  "umbrella"  consumer 
guide  that  would  be  broadly  applicable 
to  all  health  claim  subject  areas. 

All  comments  on  the  1990  reproposal 
endorsed  development  of  the  guide. 
Most  of  the  comments  addressed  the 
availability  of  the  consumer  guide, 
stating  that  it  should  be  widely 
distributed,  accessible,  or  available. 
One  comment  said  that  information  on 
availability  of  the  consumer  guide 
should  be  given  on  the  product  label. 
One  comment  suggested  that  the 
consumer  guide  should  be  published  in 
the  Federal  Register  for  public  comment 
before  distribution  to  consumers. 
Another  comment  suggested  that  the 
consumer  guide  be  developed 
cooperatively  with  organizations  outside 


FDA.  One  consumer  organization 
suggested  that  the  consumer  guide 
should  be  distributed  to  beneficiaries  of 
public  assistance  programs  to  assure 
that  persons  with  low  incomes  have 
access  to  nutrition  information.  Another 
recommendation  was  that,  in  addition  to 
English,  the  guide  should  be  published  in 
other  languages. 

Although  FDA  still  intends  to  issue  a 
consumer  guide,  the  agency  believes 
that  such  a  consumer  guide  should  be 
issued  separately  from  this  proposal. 
Section  2(c)  of  the  1990  amendments 
directs  FDA  to  carry  out  activities  that 
educate  consumers  about  the 
availability  of  nutrition  information  on 
the  label  and  in  labeling  of  a  food  and 
about  the  importance  of  such 
information  in  maintaining  healthy 
dietary  practices.  Inclusion  of  the 
consumer  guide  on  health  claims  as  a 
part  of  these  new  educational  activities 
will  address  the  issues  and  concerns 
that  motivated  FDA  to  propose  the 
consumer  guide. 

Accordingly,  FDA  believes  that  it  is 
not  necessary  for  it  to  respond  more 
specifically  to  the  comments  about  the 
consumer  guide  at  this  time.  Of  course, 
the  agency  will  consider  these 
comments  when  a  guide  or  other 
educational  material  is  being  prepared. 

/.  Petitions  for  Health  Claims 

Section  403(r)(4)(A)(i)  of  the  act  grants 
any  person  the  right  to  petition  the 
agency  to  issue  a  regulation  authorizing 
a  health  claim  on  a  substance-disease 
relationship.  Section  403(r](4)(B)  of  the 
act  requires  that  the  petition  include  an 
explanation  of  the  reasons  why  the 
claim  that  is  the  subject  of  the  petition 
meets  the  requirements  of  section  403(r) 
of  the  act  and  a  summary  of  the 
scientific  data  that  support  those 
reasons.  The  act  also  states  that  if  the 
petition  relies  on  a  report  from  an 
authoritative  scientific  body  of  the 
United  States,  the  agency  shall  give 
particular  consideration  to  such  report 
and  shall  justify  any  decision  rejecting 
the  conclusions  of  such  report  (section 
403(r)(4)(C)  of  the  act) 

The  act  requires  in  section 
403(r)(4)(A)(i)  that,  within  100  days  of 
receipt  of  a  petition  for  a  regulation 
concerning  a  health  claim,  FDA  must 
either  issue  a  final  decision  denying  the 
petition  or  file  the  petition  for  further 
action.  If  the  agency  denies  the  petition, 
it  is  not  made  available  to  the  public.  If 
FDA  files  the  petition  for  further  action, 
the  agency  must  either  deny  it  or  publish 
a  proposed  regulation  responsive  to  the 
petition  within  90  days  of  filing. 

However,  the  foregoing  provisions  do 
not  apply  to  health  claims  for  dietary 
supplements.  Under  section  403(r)(5)(D) 


of  the  act,  as  stated  above,  these  claims 
are  subject  to  a  procedure  established 
by  regulation  by  the  Secretary  of  Health 
and  Human  Services  (and  by  delegation, 
FDA). 

On  March  14. 1991.  the  agency 
published  a  notice  in  the  Federal 
Register  (56  FR  10906)  that  it  is 
developing  procedural  regulations  that 
will  prescribe  the  types  of  information 
needed  to  support  petitions  for  health 
claims  and  the  other  types  of  petitions 
permitted  by  the  1990  amendments 
(including  petitions  concerning  nutrient 
content  claims  and  State  petitions  for 
exemption  from  Federal  preemption 
granted  by  the  1990  amendments),  the 
format  in  which  the  petitions  are  to  be 
submitted  to  the  agency,  and  the 
procedures  that  the  agency  will  follow 
in  its  review  of  these  petitions.  The 
agency  requested  comments  on  these 
issues  and  on  the  following: 

(1)  Criteria  that  should  be  used  in 
evaluating  health  claim  petitions; 

(2)  The  extent,  manner,  and  timing 
that  the  agency  should  use  to  give  public 
notice  of  petitions;  and 

(3)  The  appropriate  procedure  for 
establishing  regulations  on  permissible 
health  claims  for  dietary  supplements. 

The  agency  stated  that  the  most 
efficient  use  of  its  resources  would  be  to 
establish  these  procedures  in  final  form 
before  considering,  or  acting  on,  any 
such  petitions  that  are  submitted  to  the 
agency.  The  agency,  therefore,  advised 
that  it  would  likely  deny  any  petition 
submitted  under  the  1990  amendments 
until  final  procedural  regulations  are 
promulgated. 

FDA  received  comments  pertaining  to 
petitions  for  health  claims  from  the  food 
industry,  industry  trade  associations, 
and  consumer  organizations.  FDA 
considered  the  comments,  and  many  of 
the  recommendations  contained  therein 
have  been  incorporated  in,  or  otherwise 
used  in,  the  development  of  this  section 
of  the  proposed  rule. 

1.  Comments 

Some  comments  objected  to  the 
requirement  for  "publicly  available 
evidence"  and  stated  that  unpublished 
research  findings,  including  proprietary 
data,  should  be  considered  in  support  of 
proposed  health  claims.  These 
comments  further  stated  that  firms  will 
be  able  to  justify  undertaking  research 
and  development  activities  relating  to 
diet/health  relationships  only  if  the 
regulatory  framework  allows  them  to 
recapture,  through  competitive 
marketing,  some  of  the  expense  of 
research.  They  stated  that,  if  regulations 
are  adopted  requiring  that  results  be 
made  public  to  substantiate  a  health 
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of  the  act,  as  stated  above,  these  claims 
are  subject  to  a  procedure  established 
by  regulation  by  the  Secretary  of  Health 
and  Human  Services  (and  by  delegation. 
FDA). 

On  March  14, 1991,  the  agency 
published  a  notice  in  the  Federal 
Register  (56  FR  10906]  that  it  is 
developing  procedural  regulations  that 
will  prescribe  the  types  of  information 
needed  to  support  petitions  for  health 
claims  and  the  other  types  of  petitions 
permitted  by  the  1990  amendments 
(including  petitions  concerning  nutrient 
content  claims  and  State  petitions  for 
exemption  from  Federal  preemption 
granted  by  the  1990  amendments),  the 
format  in  which  the  petitions  are  to  be 
submitted  to  the  agency,  and  the 
procedures  that  the  agency  will  follow 
in  its  review  of  these  petitions.  The 
agency  requested  comments  on  these 
issues  and  on  the  following: 

(1)  Criteria  that  should  be  used  in 
evaluating  health  claim  petitions; 

(2)  The  extent,  manner,  and  timing 
that  the  agency  should  use  to  give  public 
notice  of  petitions;  and 

(3)  The  appropriate  procedure  for 
establishing  regulations  on  permissible 
health  claims  for  dietary  supplements. 

The  agency  stated  that  the  most 
efficient  use  of  its  resources  would  be  to 
establish  these  procedures  in  flnal  form 
before  considering,  or  acting  on.  any 
such  petitions  that  are  submitted  to  the 
agency.  The  agency,  therefore,  advised 
that  it  would  likely  deny  any  petition 
submitted  under  the  1990  amendments 
until  fmal  procedural  regulations  are 
promulgated. 

FDA  received  comments  pertaining  to 
petitions  for  health  claims  from  the  food 
industry,  industry  trade  associations, 
and  consumer  organizations.  FDA 
considered  the  comments,  and  many  of 
the  recommendations  contained  therein 
have  been  incorporated  in,  or  otherwise 
used  in,  the  development  of  this  section 
of  the  proposed  rule. 

1.  Comments 

Some  comments  objected  to  the 
requirement  for  "publicly  available 
evidence"  and  stated  that  unpublished 
research  fmdings,  including  proprietary 
data,  should  be  considered  in  support  of 
proposed  health  claims.  These 
comments  further  stated  that  firms  will 
be  able  to  justify  undertaking  research 
and  development  activities  relating  to 
diet/health  relationships  only  if  the 
regulatory  framework  allows  them  to 
recapture,  through  competitive 
marketing,  some  of  the  expense  of 
research.  They  stated  that,  if  regulations 
are  adopted  requiring  that  results  be 
made  pubhc  to  substantiate  a  health 
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claim,  then  this  substantiation  could  be 
used  by  other  companies  to  make 
similar  claims.  The  comments  pointed 
out  that  the  original  petitioner  wK)uld 
lose  its  competitive  edge  and  thereby  its 
motivation  to  perform  research. 
Comments  also  suggested  that  the 
petition  process  should  provide  for  the 
strictest  confidence  in  the  submistion 
and  maintenance  of  proprietary, 
unpublished  studies. 

The  agency  advises  that  section 
403(r)(3)(B){i)  of  the  act  mandates  that 
"publicly  available  evidence"  be  used  to 
support  the  scientific  standard  for  health 
claims.  Moreover,  section  403(r)(A)(i) 
provides  for  not  making  a  petition 
available  to  the  public  only  if  FDA 
decides  to  deny  it  without  filing  it. 
Consequently,  FDA  does  not  have 
authority  to  provide  the  relief  the 
comments  seek.  The  agency  will  make 
all  information  submitted  in  support  of  a 
health  claim  pubHcly  available  when  the 
petition  is  filed  and  thus  becomes 
ovailable  to  the  public. 

An  approved  health  claim  is  a 
description  of  a  substance-disease 
relationship.  It  is  not  brand  specific  and, 
therefore,  may  appropriately  be  used  by 
any  firm  whose  food  product  meets  the 
criteria  for  the  claim. 

Another  comment  stated  that,  in  the 
past,  in  evaluating  substance-disease 
relationships,  the  agency  has  placed  too 
much  reliance  on  findings  published  in  a 
few  peer-reviewed  journals,  and  that  the 
language  in  section  403(r)(3MB)  of  the 
act;  "totality  of  publicly  available 
scientific  evidence,"  should  not  be 
construed  to  limit  evaluation  to  such 
reports.  Other  comments  recommended 
that  petitions  should  be  accompanied  by 
extensive  literature  reviews  and  include 
copies  of  all  animal  studies  and  human 
epidemiological  or  clinical  trials 
elevant  to  the  proposed  health  claim. 

The  agency  advises  that  under 
proposed  S  101.70(f)  the  petitioner  is 
required  to  submit  copies  of  all 
information,  published  or  unpublished, 
relied  upon  for  the  support  of  the  health 
claim,  as  well  as  information  related  to 
the  claim  that  concerns  adverse  effects 
in  individuals.  Further,  the  petitioner 
must  also  submit  copies  of  all 
information  relevant  to  the  claim  that  is 
pertinent  to  the  U.S.  population.  The 
agency  is,  therefore,  proposing  to  require 
that  a  broad  array  of  information  be 
submitted  with  the  petition. 
Consequently,  the  agency's  review  of 
the  proposed  topic  will  not  be  limited  to 
peer-reviewed  publications,  although,  as 
suggested  in  the  legislative  history  (Ref. 
1),  the  agency  may  give  greater  weight 
to  a  research  report  published  in  a  peer- 
reviewed  journal  because  such  reports 
have  been  subjected  to  scientific 


evaluation  before  publication.  The 
agency  intends  to  give  greatest  weight, 
however,  to  research  reports  of  well- 
conducted,  relevant  studies  regardless 
of  publication  status. 

To  ensure  that  submitted  information 
is  not  biased,  one  comment 
recommended  that  the  petition  include 
an  assurance  statement,  such  as  that 
required  in  petitions  for  the  affirmation 
of  the  GRAS  status  of  a  substance 
(S  170.35(c)(l)(v)).  whereby  the 
petitioner  certifies  that  the  petition 
contains  all  favorable  and  unfavorable 
scientific  data  of  which  he  has 
knowledge.  The  agency  agrees  that  this 
requirement  is  appropriate  for  a  petition 
that  must  draw  upon  the  totality  of 
publicly  available  sdentiHc  evidence  to 
support  the  proposed  health  claim,  and 
this  requirement  has  been  included  in 
the  proposed  procedural  regulations  in 
§  101.70(h). 

Several  comments  addressed  format 
issues  for  health  claims  petitions.  One 
comment  stated  that  the  format  for 
submission  of  citizen  petitions  (5  10.30) 
is  applicable  to  health  claims  petitions. 

FDA  recognizes  the  point  made  in 
these  comments  but  tentatively 
concludes  that,  given  the  provisions  of 
section  403(r)  of  the  act,  it  is  appropriate 
to  specifically  describe  the  information 
that  should  be  submitted  in  support  of  a 
health  claims  petition  in  a  regulation 
that  is  separate  from  {  10.30.  The  agency 
believes  that  a  procedural  regulation  for 
a  health  claims  petition  is  necessary  so 
that  petitioners  will  clearly  understand 
what  is  required,  that  review  will  be 
conducted  on  an  equitable  basis,  and 
that  the  grounds  for  agency  action  on 
the  petition  will  be  clearly  understood. 

A  comment  stated  that  the  proposed 
regulations  should  provide  that,  for  well- 
substantiated  petitions  setting  forth 
substance-disease  relationships  that  are 
widely  accepted  in  the  scientific 
community,  the  initial  agency  response 
time  should  be  reduced  from  100  to  60 
days,  and  the  agency's  proposed 
regulation  should  be  published  within  30 
rather  than  90  days  after  the  initial 
response. 

The  agency's  abihty  to  meet 
timeframes  is  influenced  by  many 
factors  such  as  work  priorities  and 
availability  of  personnel.  FDA  considers 
the  statutory  timeframes  for  assessing 
the  validity  of  health  claims  to  be 
extremely  short  for  evaluating  the 
totality  of  available  scientific  evidence 
on  a  substance  and  a  disease.  It  would 
not  be  practicable  to  shorten  these 
timeframes  further.  The  agency  does 
agree  that  a  petition  for  a  claim  on  a 
well  accepted  diet/health  relationship 
would  probably  be  reviewed  more 
expeditiously  than  one  for  which 


scientific  agreement  is  equivocal  or 
marginal. 

Several  comments  recommended 
procedures  for  the  evaluation  of  health 
claim  petitions.  One  recommended  the 
development  of  a  multifactorial  scoring 
system  to  be  used  to  evaluate  health 
impact  based  on  the  product's  total 
nutrient  content,  the  level  of  nationwide 
consumption,  and  the  scientific  validity 
of  the  health  claim.  This  system  would 
incorporate  a  cut-off  hmit  to  determine 
whether  a  petition  is  acceptable. 
Another  suggested  criterion  was  that  the 
new  health  claim  be  recognized  by 
reputable  health  organizations  or 
research  centers.  i 

As  discussed  in  section  IV.C  of  this 
document,  the  extremely  short  j 

timeframes  provided  under  the  act  for 
FDA  to  decide  if  a  health  claim  is  to  be 
authorized  make  significant  input  from 
other  health  organizations  impracticable 
before  a  proposed  rule  is  to  be  issued. 
However,  the  agency  does  expect  and 
encourages  other  health  organizations, 
public  private,  and  governmental,  to 
submit  comments  on  all  proposed 
actions  on  health  claims. 

With  respect  to  the  suggested  scoring 
system,  FDA  does  not  beheve  that  such 
a  system  would  be  practicable  because 
of  the  necessity  for  the  agency  to 
exercise  its  scientific  judgment  to  give 
more  weight  to  those  studies  of  greater 
significance.  Such  significance  may  vary 
greatly  from  one  situation  to  another, 
depending  upon  the  nature  of  the 
evidence  in  each  study.  A  scoring 
system  might,  under  such  circumstances, 
not  fairly  evaluate  the  merits  of  the 
studies. 

One  comment  pertained  to  section 
403(r](4](C)  of  the  act  which  provides       \ 
that  if  a  petition  for  a  health  claim 
regulation  relies  on  a  report  from  an 
authoritative  scientific  body  of  the 
United  States,  the  agency  must  consider 
such  report  and  must  justify  any 
decision  rejecting  the  conclusions  of 
such  report.  The  comment  advised  that 
similar  consideration  should  appty  with 
respect  to  other  reputable  scientific  data 
that  are  submitted  in  support  of  the 
petition. 

The  agency  does  not  agree.  Section 
403(r)(4)(C)  of  the  act  imposes  upon  FDA 
an  obligation  to  justify  rejection  of 
conclusions  of  a  report  from  an 
authoritative  scientific  body  of  the 
United  States.  Congress  obviously 
believed  that  FDA  should  have  strong 
grounds  for  not  agreeing  with  such 
reports  because  of  the  high  credibility  of 
U.S.  Government  bodies.  However, 
there  is  no  indication  in  the  legislative 
history  of  the  1990  amendments  of  an 
intent  for  FDA  to  have  a  similar  burden 
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for  reports  not  generated  by  such 
Government  bodies.  For  such  situations, 
the  agency  is  only  required  to  state  the 
reasons  for  the  denial  of  the 
recommendation.  However,  FDA 
intends  to  fully  and  fairly  evaluate  any 
scientific  reports  that  are  submitted  to 
the  agency  in  support  of  a  health  claim. 
The  agency  intends-  to  consider  such 
reports  as  part  of  the  totality  of  evidence 
on  the  substance-disease  relationship. 

Several  comments  recommended  tliat 
the  agency  establish  a  distinct  and 
separate  procedure  (and  consequently 
distinct  and  separate  requirements  for 
petitions)  for  determining  the  propriety 
and  validity  of  health  claims  for  dietary 
supplements.  These  comments  stated 
that  Congress  intended  that  dietary 
supplements  be  considered  under  a 
more  lenient  standard  than  conventional 
foods  and  recommended  that  health 
claims  for  dietary  supplements  be  based 
on  significant  scientific  evidence  and 
not  significant  scientific  agreement.  The 
comments  stated  that  different 
standards  should  be  applied  to  foods 
and  dietary  supplements  because  of 
FDA's  disparate  treatment  of  dietary 
supplements  in  the  past.  Some  of  these 
comments  recommended  that  health 
claims  be  classified  in  three  categories 
depending  on  the  abundance  of  the 
scientific  evidence  and  strength  of 
scientific  support. 

FDA  recognizes  that  dietary 
supplements  are  not  subject  to  section 
403(r)(3)  and  (r)(4)  of  the  act.  However, 
as  explained  fully  above.  FDA  has 
carefully  considered  the  discussion  of 
dietary  supplements  in  both  the  Senate 
and  House,  its  obligations  under  the  act, 
and  the  question  of  what  standard  and 
procedure  are  most  appropriate  to  use  in 
assessing  and  ensuring  the  validity  of 
health  claims  for  dietary  supplements. 
Based  on  this  consideration.  FDA  is 
proposing  to  apply  the  same  scientific 
standard  to  health  claims  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances  as  for  conventional  foods 
because  the  agency  considers  this 
standard  to  be  the  appropriate  standard 
for  ensuring  the  validity  of  all  such 
claims.  For  the  same  reasons,  as 
discussed  above,  FDA  finds  it 
appropriate  under  section  403(r)(5](D)  of 
the  act  and  section  3(b](l)(A)(x)  of  the 
1990  amendments  to  make  petitions  to 
authorize  claims  on  dietary  supplements 
subject  to  the  same  requirements  that 
apply  to  petitions  for  claims  for 
conventional  foods.  FDA  is  proposing 
these  requirements  for  dietary 
supplements  because  they  will  ensure 
that  the  agency  has  the  information  that 
it  needs  to  assess  the  validity  of  claims 


for  substances  in  these  foods.  Because 
FDA  is  proposing  the  same  requirements 
for  petitions  on  substances  in  dietary 
supplements  as  for  substances  in 
conventional  foods,  it  is  not 
distinguishing  between  dietary 
supplements  and  conventional  foods  in 
proposed  S  101.70. 

2.  General  Requirements  and  Provisions 
for  Petitions 

The  agency  is  proposing  to  establish 
§  101.70  as  the  general  procedural 
regulation  for  petitions  for  health  claims. 
Section  101.70(a)  through  (d)  address 
general  issues  and  requirements  such  as 
the  incorporation  of  various  types  of 
information  into  the  petition  and 
standard  agency  requirements 
pertaining  to  clinical  and  nonclinical 
studies  submitted  to  the  agency  for 
review.  Section  101.70(e)  provides  that 
all  types  of  data  and  information  in 
petitions  for  health  claims  are  available 
for  public  disclosure  after  a  petition  is 
filed  except  for  information  that  would 
identify  a  person  or  a  third  party,  such 
as  a  physician  or  hospital,  involved  in  a 
report.  FDA  is  proposing  no  other 
exceptions  to  full  disclosure  because  the 
statute  does  not  provide  for  any 
exceptions,  and  because,  as  the  agency 
explained  above,  it  has  tentatively 
concluded  that  the  best  way  to  assure 
the  validity  of  a  claim,  either  for  a 
nutrient  or  for  substance  in  a  dietary 
supplement,  is  on  the  basis  of  publicly 
available  scientific  evidence.  However, 
when  FDA  denies  a  petition  before  it  is 
filed,  the  agency  is  proposing  in 
S  101.70(j)(2)  that  no  part  of  the  petition 
will  be  made  available  to  the  public. 
This  provision  conforms  to  the 
requirements  of  section  403{r){4)(A)(i)  of 
the  act  and  provides  the  same  protection 
for  petitions  for  substances  in  dietary 
supplements.  FDA  is  also  proposing  to 
amend  S  20.100.  by  adding 
S  20.100(c)(34),  to  reflect  the  provisions 
on  the  availability  of  records  in 
proposed  S  101.70. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  several 
documents  that  propose  to  find  that 
certain  substance  and  disease 
relationships  are  not  valid.  (In  this 
document,  FDA  is  proposing  to  establish 
S  101.17  in  which  the  agency  will  list  the 
topics  for  which  it  makes  such  a 
determination.)  Those  determinations 
are  being  processed  through  rulemaking 
proceedings  because  the  1990 
amendments  specifically  directed  the 
Secretary  of  Health  and  Human  Services 
(and  by  delegation,  FDA)  to  make  the 
determinations  (section  3(b)(l)(A)(vi) 
and  (b)(l](A)(x)  of  the  1990 
amendments).  With  such  specific 
direction,  the  agency  believes  that  it  is 


more  appropriate  to  formalize  its 
determinations  through  rulemaking 
rather  than  informally  announcing  its 
findings.  However,  while  this  course  of 
action  may  be  practicable  for  the  10 
determinations  mandated  by  the  1990 
amendments.  FDA  does  not  believe  it 
would  be  so  for  the  many 
determinations  that  the  agency  may 
have  to  make  in  response  to  future 
petitions.  Instead,  FDA  believes  that  its 
responses  to  petitions  need  to  be  made 
in  the  same  manner  as  other  petitions  to 
change  its  food  regulations.  Specifically, 
the  agency  intends  to  advise  firms  of  the 
specific  reasons  for  denials  without 
instituting  a  rulemaking  proceeding. 

FDA  recognizes  that  in  some 
circumstances  there  may  be 
considerable  interest  in  the  agency's 
reasons  for  issuing  denials,  and  that 
some  firms  may  want  to  submit 
additional  data  that  might  result  in  a 
different  FDA  finding.  Such  firms  may 
wish  to  consult  the  public  listing  of 
those  health  claims  petitions  that  have 
been  accepted  for  filing  for  issues  of 
particular  concern.  Although  denials  of 
petitions  not  accepted  for  filing  will  not 
be  released  to  the  public,  filed  petitions 
will  be  fully  available  for  public 
disclosure.  Where  the  agency  has 
denied  a  filed  petition,  interested  parties 
may  wish  to  review  FDA  reasons  for 
denial  before  submitting  an  additional 
petition  concerning  a  health  claim. 

Section  101.70(f)  sets  forth  the 
proposed  format  for  a  health  claim 
petition.  It  specifies  the  types  of  data 
and  other  requirements  that  the  agency 
believes  are  necessary  to  provide  for  an 
efficient  review  and  to  demonstrate  that 
the  proposed  substance-disease 
relationship  complies  with  the 
requirements  established  under  the  1990 
amendments. 

As  proposed  in  format  item  A.  the 
petition  must  include  one  or  more  model 
health  claims  that  may  be  used  on  a 
food  label  or  in  labeling  for  a  food  to 
characterize  the  relationship  of  the 
substance  in  the  food  to  a  disease  or 
health-related  condition.  This  item  is 
included  among  the  petition 
requirements  because  FDA  has 
tentatively  concluded  that  it  is  valuable 
to  include  a  model  health  claim  in  any 
authorizing  regulation.  Given  the  short 
timeframes  under  which  FDA  must 
review  a  petition,  it  would  be  difficult 
for  the  agency  to  prepare  a  model  claim. 
Therefore,  FDA  is  proposing  to  require 
that  a  model  health  claim  be  submitted 
as  part  of  the  petition. 

In  proposed  format  item  B,  the 
petitioner  is  to  address  how  the 
substance  conforms  to  the  requirements 
in  proposed  §  101.14(b).  These 
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more  appropriate  to  formalize  its 
determinations  through  rulemaking 
rather  than  informally  announcing  its 
fmdings.  However,  while  this  course  of 
action  may  be  practicable  for  the  10 
determinations  mandated  by  the  1990 
amendments.  FDA  does  not  believe  it 
would  be  so  for  the  many 
determinations  that  the  agency  may 
have  to  make  in  response  to  future 
petitions.  Instead,  FDA  believes  that  its 
responses  to  petitions  need  to  be  made 
in  the  same  manner  as  other  petitions  to 
change  its  food  regulations.  Specifically, 
the  agency  intends  to  advise  firms  of  the 
specific  reasons  for  denials  without 
instituting  a  rulemaking  proceeding. 

FDA  recognizes  that  in  some 
circumstances  there  may  be 
considerable  interest  in  the  agency's 
reasons  for  issuing  denials,  and  that 
some  firms  may  want  to  submit 
additional  data  that  might  result  in  a 
different  FDA  finding.  Such  firms  may 
wish  to  consult  the  public  listing  of 
those  health  claims  petitions  that  have 
been  accepted  for  filing  for  issues  of 
particular  concern.  Although  denials  of 
petitions  not  accepted  for  filing  will  not 
be  released  to  the  public,  filed  petitions 
will  be  fully  available  for  public 
disclosure.  Where  the  agency  has 
denied  a  filed  petition,  interested  parties 
may  wish  to  review  FDA  reasons  for 
denial  before  submitting  an  additional 
petition  concerning  a  health  claim. 

Section  101.70(f)  sets  forth  the 
proposed  format  for  a  health  claim 
petition.  It  specifies  the  types  of  data 
and  other  requirements  that  the  agency 
believes  are  necessary  to  provide  for  an 
efficient  review  and  to  demonstrate  that 
the  proposed  substance-disease 
relationship  complies  with  the 
requirements  established  under  the  1990 
amendments. 

As  proposed  in  format  item  A,  the 
petition  must  include  one  or  more  model 
health  claims  that  may  be  used  on  a 
food  label  or  in  labeling  for  a  food  to 
characterize  the  relationship  of  the 
substance  in  the  food  to  a  disease  or 
health-related  condition.  This  item  is 
included  among  the  petition 
requirements  because  FDA  has 
tentatively  concluded  that  it  is  valuable 
to  include  a  model  health  claim  in  any 
authorizing  regulation.  Given  the  short 
timeframes  under  which  FDA  must 
review  a  petition,  it  would  be  difficult 
for  the  agency  to  prepare  a  model  claim. 
Therefore,  FDA  is  proposing  to  require 
that  a  model  health  claim  be  submitted 
as  part  of  the  petition. 

In  proposed  format  item  B,  the 
petitioner  is  to  address  how  the 
substance  conforms  to  the  requirements 
in  proposed  §  101.14(b).  These 


requirements  are  discussed  in  section 
' '  rV.B.  of  this  document.  One  requirement 
is  that  the  use  of  the  substance,  or  the 
food  ingredient  of  which  the  substance 
is  a  component,  at  the  levels  necessary 
to  justify  a  claim  be  demonstrated  by 
the  proponent  of  the  claim,  to  FDA's 
satisfaction,  to  be  safe  and  lawful  under 
the  applicable  food  safety  provisions  of 
the  act. 
I      For  petitions  where  the  subject 
substance  is  a  component  of  a  food 
ingredient,  the  agency  is  proposing  to 
require  that  the  petitioner  compile  a 
comprehensive  list  of  the  specific 
ingredients  that  could  be  added  to  food 
to  supply  the  substance  in  the  food 
bearing  the  health  claim.  The  agency  is 
also  proposing  to  require  that,  for  each 
ingredient  listed,  the  petitioner 
demonstrate  that  the  use  of  the 
ingredient  is  safe  and  lawful  under  the 
applicable  food  safety  provisions  of  the 
act.  This  showing  can  be  made  by  a 
showing  that  the  use  of  the  ingredient  is 
GRAS,  listed  as  a  food  additive,  or 
authorized  by  a  prior  sanction.  Where 
the  GRAS  status  is  addressed  in  agency 
regulations  (e.g.,  listed  in  Part  182  or 
affirmed  in  Part  184),  the  petition  can 
cite  the  specific  regulation.  Where  the 
GRAS  status  is  not  specifically 
addressed  in  agency  regulations  (e.g., 
where  the  GRAS  status  is  based  on 
common  use  in  food  prior  to  January  1, 
1958  or  based  on  conformance  with  the 
general  principles  stated  in  §  170.30(d)), 
or  where  there  is  a  prior  sanction,  the 
petitioner  must  demonstrate,  to  the 
agency's  satisfaction,  that  this 
requirement  is  met. 

With  respect  to  the  requirement  in 
proposed  §  101.14(b)(1)  that  the  U.S. 
population  must  be  at  risk  for  a  disease 
or  condition  to  permit  a  health  claim,  or 
that  the  petition  submitted  by  the 
proponent  of  the  claim  otherwise 
explains  the  prevalence  of  the  disease 
or  health-related  condition  in  the  U.S. 
population  and  the  relevance  of  the 
claim  in  the  context  of  the  total  daily 
diet,  proposed  format  item  C  requires 
that  the  necessary  information  be 
provided.  It  should  be  noted  that  the 
prevalence  of  the  disease  or  health- 
related  condition  is  of  greater 
importance  than  the  extent  of  the 
population's  inadequate  dietary  intake 
of  a  substance.  In  particular,  there  may 
be  data  supporting  that  all  or  a 
significant  part  of  the  population  has,  or 
may  have,  an  inadequate  dietary  intake 
of  a  substance.  Such  data  are  of  value  in 
justifying  authorizing  a  health  claim 
only  in  cases  where  the  relationship  of 
inadequate  intake  of  a  substance  to  the 
condition  or  disease  has  been 
satisfactorily  established. 


Information  on  the  prevalence  of  a 
disease  or  condition  is  necessary 
because  data  from  food  intake  surveys 
are  commonly  interpreted  as  showing 
that  some  segments  of  the  population 
consume  inadequate  levels  of  nutrients. 
However,  such  surveys  are  generally 
poor  predictors  of  nutritional  status. 
There  are  several  reasons  for  this 
apparent  inconsistency.  It  is  generally 
accepted,  and  controlled  studies  show 
(Ref.  19),  that  consumers  who 
participate  in  a  survey  tend  to 
underreport  information  on  food 
consumption.  Further,  use  of  RDAs  as 
criteria  for  assessing  adequate  or 
inadequate  nutritional  status  fails  to 
account  for  the  large  safety  factor  built 
into  the  RDAs  for  adequate  nutrient 
intake  by  individuals  in  a  population 
(Ref.  20).  In  addition,  survey  data  show 
that  a  large  segment  of  the  population 
regularly  consumes  vitamin,  mineral, 
and  other  dietarj'  supplements  that  are 
not  adequately  recorded  in  surveys  or 
studies  of  food  consumption  (Ref.  21). 

For  these  reasons,  the  agency  has  had 
a  longstanding  policy  that  the  only 
reliable  means  of  determining  the 
nutritional  adequacy  of  diets  of  the 
population  is  through  the  use  of  clinical 
and  biochemical  measures  to  assess 
nutritional  status.  Data  from  the 
National  Health  and  Nutrition 
Examination  Survey  have  frequently 
been  used  and  generally  indicate  that 
the  level  of  nutrient  deficiencies  is  very 
low  or  nonexistent  for  most  nutrients. 
Iron  is  an  exception  based  on 
observations  of  how  iron  stores  in 
women  of  childbearing  ages  and  among 
young  children  during  rapid  growth. 

Proposed  format  item  C  also  specifies 
the  requirements  to  be  addressed  in  the 
summary  of  scientific  data  in  support  of 
the  claim.  This  summary  must  establish 
that  the  proposed  claim  meets  the 
scientific  standard  provided  for  in 
proposed  S  101.14(c). 

If  the  claim  is  intended  for  a  specific 
group  within  the  population,  the 
petitioner's  analysis  shall  specifically 
address  the  dietary  practices  of  such 
group  and  shall  include  data  sufficient 
to  demonstrate  that  the  dietary  analysis 
is  representative  of  such  group  (e  .g.. 
adolescents  or  the  elderly). 

Proposed  format  item  D  requires  the 
submission  of  analytical  data  showing 
the  amount  of  a  substance  present  in 
representative  foods  that  would  be 
candidates  to  bear  the  claim  and 
specifies  that  the  data  be  obtained  using 
the  Association  of  Official  Analytical 
Chemists  (AOAC)  methods,  where 
available,  or  other  valid  methodology 
along  with  submission  of  the 
methodology  and  its  validation.  Data  on 


the  amount  of  the  substance  in  various 
foods  will  enable  the  agency  to  evaluate 
the  usefulness  of  the  claim  in  the 
context  of  the  total  diet. 

Proposed  format  item  E  specifies  the 
attachments  to  be  submitted  with  the 
petition.  These  attachments  include  the 
scientific  reports,  studies,  and  other  data 
and  literature  searches  used  to  support 
the  petition. 

Proposed  format  item  F  requires  that 
the  petitioner  include  either  a  claim  for  a 
categorical  exclusion  under  S  25.24  or  an 
environmental  assessment  under 
§  25.31. 

Proposed  S  101.70(g)  sets  forth  how 
the  submitted  data  in  the  petition  are  to 
be  organized  and  identified  and  permits 
the  petitioner  to  incorporate  by 
reference  any  data  from  an  earlier 
petition. 

Proposed  §  101.70(h)  requires  that  the 
petition  include  a  statement  signed  by 
the  person  responsible  for  the  petition 
that,  to  the  best  of  his  or  her  knowledge, 
it  is  a  representative  and  balanced 
submission  that  includes  unfavorable 
information,  as  well  as  favorable 
information,  known  to  him/her  to  be 
pertinent  to  the  evaluation  of  the 
proposed  health  claim. 

Proposed  {  101.70(i)  requires  that  the 
petition  be  signed  by  the  petitioner  or  by 
his/her  attorney  or  agent  or  (if  a 
corporation)  by  an  authorized  official. 

The  proposed  procedures  for  agency 
action  on  the  petition  in  {  101.70(i)  (1). 
(j)  (2),  and  (j)  (3)  reflect  the  requirements 
of  section  403(r)  (4)  (A)  (i)  of  the  act.  For 
fairness,  FDA  is  proposing  to  apply  the 
same  procedures  in  its  review  of 
petitions  involving  substances  in  dietary 
supplements.  Further,  the  agency  is 
proposing  therein  to  notify  the  petitioner 
of  receipt  of  the  petition  within  15  days 
of  receipt. 

Finally,  with  respect  to  petitions,  the 
agency  has  proposed  elsewhere  in  this 
issue  of  the  Federal  Register  to  amend 
21  CFR  5.61  to  redelegate  from  the 
Commissioner  of  Foods  and  Drugs  to  the 
Director  and  Deputy  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition,  all  the  functions  of  the 
Secretary  concerning  petitions  for  label 
claims  under  section  403(r)  of  the  act  for 
both  nutrient  content  end  health  claims 
that  do  not  involye  controversial  issues. 
For  petitions  for  health  claims,  such 
functions  consist  of  the  issuance  of 
notices  of  proposed  rulemaking  and 
final  rules  concerning  authorized  health 
claims  and  the  issuance  of  letters 
concerning  the  filing  or  denial  of  a 
petition.  These  proposed  redelegations 
will  facilitate  timely  agency  action  on 
these  petitions  given  the  short 
timeframes  for  agency  action  imposed 
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by  the  1990  amendments.  The  proposed 
redelegations  are  similar  to  those 
proposed  elsewhere  in  this  issue  of  the 
Federal  Register  in  the  proposal 
concerning  nutrient  content  claims 
which,  like  health  claims,  were 
designated  by  section  403(r)  of  the  act  to 
be  used  on  food  labels  and  in  labeling 
only  in  conformity  with  regulations 
promulgated  by  the  agency. 

V.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defmes  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  that  this  proposed  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  The  proposed  requirements 
pertaining  to  health  claims  on  food 
labeling  qualify  for  a  categorical 
exclusion  under  21  CFR  25.24(a)  (11)  and 
the  proposed  requirements  pertaining  to 
petitions  requesting  approval  for  the  use 
of  health  claims  for  specific  substances 
in  food  qualify  for  exclusion  under  21 
CFR  25.21(a)  (8). 

VII.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VIII.  Comments 

Interested  persons  may,  on  or  before 
February  25, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pm., 
Monday  through  Friday. 

The  agency  has  determined  that  90 
days  is  the  maximum  time  that  it  can 
provide  for  the  submission  of  comments 


and  still  meet  the  statutory  timeframe 
for  the  issuance  of  final  regulations  on 
health  claims.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40(b)  for 
extension  of  the  comment  period  beyond 
February  25, 1992.  The  agency  nrust  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  comments  it  receives. 

IX.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  provisions  of  S  100.70  Petitions 
for  health  claims  relating  to  submission 
of  petitions  to  FDA  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  These  provisions 
will  not  be  effective  until  FDA  obtains 
OMB  approval.  FDA  will  give  notice  of 
OMB  approval  of  these  requirements  in 
the  Federal  Register  as  part  of  any  final 
rule  that  is  based  on  this  proposal. 
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Part  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Section  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321- 
393):  sees.  301,  302,  303,  307,  310,  311,  351.  352. 
354-360F,  361,  362, 1701-1706,  2101  of  the 
Public  Health  Service  Act  (42  U.S.C.  241,  242, 
242a,  2421,  242n,  243,  262,  263,  263b-263n,  284, 
265,  300u-300u-5,  300aa-l):  5  U.S.C.  552;  18 
U.S.C.  1905. 

2.  Section  20.100  is  amended  by 
adding  a  new  paragraph  (c](34]  to  read 
as  follows: 

§  20. 1 00    Applicability;  cross  ref erenca  to 
other  requlations. 

*        *        •        •        * 

(c)  *  *  V 

[34]  Health  claims  petitions,  in 
§  101.70  of  this  chapter. 

Part  101-FOOO  LABELING 

3.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453, 1454, 1455); 
sees.  201,  301,  402,  403.  409.  501,  502,  505,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  331,  342,  343,  343,  351,  352,  355, 
371). 

4.  Section  101.9  is  amended  by  adding 
paragraph  (k)  (1)  to  read  as  follows: 

§  101.9    Nutrition  labeling  of  food. 

***** 

(k)  *  *  * 

(1)  That  the  food,  because  of  the 
presence  or  absence  of  certain  dietcu^ 
properties,  is  adequate  or  effective  in 
the  prevention,  cure,  mitigation,  or 
treatment  of  any  disease  or  symptom. 
Information  about  the  relationship  of  a 
dietary  property  to  a  disease  or  health- 
related  condition  may  only  be  provided 
in  conformance  with  the  requirements  of 
§  101.14  and  subpart  E  of  part  101. 
***** 

5.  New  §  101.14  is  added  to  read  as 
follows: 

§  101.14    Health  claims:  general 
requirements. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Health  claim  means  any  claim 
made  on  the  label  or  in  labeling  of  a 
food,  including  a  dietary  supplement, 
that  expressly  or  by  implication, 
including  "third  party"  endorsements, 
written  statements  (e.g.,  a  brand  name 
including  a  term  such  as  "heart"), 
symbols  (e.g.,  a  heart  symbol),  or 
vignettes,  that  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition. 
Implied  health  claims  include  only  those 
statements,  symbols,  vignettes,  or  other 


forms  of  communication  that  a 
manufacturer  intends,  or  would  be  likely 
to  be  understood,  to  assert  or  direct 
beneficial  relationship  between  the 
presence  or  level  of  any  substance  in  the 
food  and  a  health  or  disease-related 
condition. 

(2)  Substance  means  a  component  of  a 
conventional  food  or  of  a  dietary 
supplement  of  vitamins,  minerals,  herbs, 
or  other  nutritional  substances. 

(3)  Nutritive  value  means  a  value  in 
sustaining  human  existence  by  such 
processes  as  promoting  growth, 
replacing  loss  of  essential  nutrients,  or 
providing  energy. 

(4)  Dietary  supplement  means  a  food, 
other  than  a  conventional  food,  that 
supplies  a  component  with  nutritive 
yalue  to  supplement  the  diet  by 
increasing  the  total  dietary  intake  of 
thiat  substance.  A  dietary  supplement 
includes  a  food  for  special  dietary  use 
within  the  meaning  of  §  101.9(a)  (2)  that 
is  in  conventional  food  form. 

(5)  Disqualifying  nutrient  levels 
means  the  levels  of  total  fat,  saturated 
fat,  cholesterol,  or  spdium  in  a  food 
above  which  the  footf  will  be 
disqualified  from  malcing  a  health  claim. 
These  levels  are  11.5  grams  (g)  of  fat,  4.0 
g  of  saturated  fat,  45  milligrams  (mg)  of 
cholesterol,  or  360  mg  of  sodium,  per 
reference  amount  commonly  consumed, 
per  label  serving  size,  and  per  100  g. 
Any  one  of  the  levels,  on  a  per  reference 
amount  commonly  consumed,  a  per 
label  serving  size,  or  a  per  100  g  basis, 
will  disqualify  a  food  from  making  a 
health  claim. 

(b)  For  a  substance  to  be  eligible  for  a 
health  claim: 

(1)  The  substance  must  be  associated 
with  a  disease  or  health-related 
condition  for  which  the  general  U.S. 
population,  or  an  identified  U.S. 
population  subgroup  (e.g.,  the  elderly)  is 
at  risk,  or,  alternatively,  the  petition 
submitted  by  the  proponent  of  the  claim 
otherwise  explains  the  prevalence  of  the 
disease  or  health  related-condition  in 
the  U.S.  population  and  the  relevance  of 
the  claim  in  the  context  of  the  total  daily 
Idiet  and  satisfies  the  other  requirements 
of  this  section. 

(2)  If  the  substance  is  to  be  consumed 
as  a  component  of  a  conventional  food 
at  decreased  dietary  levels,  the 
substance  must  be  a  nutrient  listed  in  21 
U.S.C.  343(q)  (1)  (C)  or  (D).  or  one  that 
FDA  has  required  to  be  included  in  the 
label  or  labeling  under  21  U.S.C.  343  (q) 
(2)  (A);  and 

(3)  If  the  substance  is  to  be  consumed 
at  other  than  decreased  dietary  levels: 

(i)  The  substance  must  be  consumed 
as  a  component  of  a  conventional  food 
or  of  a  dietary  supplement  and 
contribute  taste,  aroma,  or  nutritive 


value,  or  any  other  technical  e^ect 
listed  in  {  170.3(o)  to  the  food  and  must 
retain  that  attribute  when  consumed  at 
levels  that  are  necessary  to  justify  a 
claim;  and 

(ii)  The  substance  must  be  a  food 
ingredient  or  a  component  of  a  food 
ingredient  whose  use  at  the  levels 
necessary  to  justify  a  claim  has  been 
demonstrated  by  the  proponent  of  the 
claim,  to  FDA's  satisfaction,  to  be  safe 
and  lawful  under  the  applicable  food 
safety  provisions  of  the  act. 

(c)  Validity  requirements^FDA  will 
promulgate  regulations  ffutfiorizing  a 
health  claim  only  when  it  determines, 
based  on  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

(1)  It  must  be  supported  by  the  totality 
of  publicly  available  scientific  evidence 
(including  evidence  from  welldesigned 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) ; 
and 

(2)  There  must  be  significant  scientific 
agreement  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims  that  this  support 
exists. 

(d)  General  health  claim  labeling 
requirements.  (1)  When  FDA  determines 
that  a  health  claim  meets  the  validity 
requirements  of  paragraph  (c)  of  this 
section,  FDA  will  propose  a  regulation 
in  subpart  E  of  this  part  to  authorize  the 
use  of  that  claim.  If  the  claim  pertains  to 
a  substance  not  provided  for  in  §9  101.9 
or  101.36,  FDA  will  propose  amending 
these  regulations  to  include  declaration 
of  the  substance. 

(2)  When  a  regulation  has  been 
established  in  subpart  E  of  this  part 
providing  for  a  health  claim,  firms  may 
make  claims  based  on  the  regulation  in 
subpart  E  of  this  part,  provided  that: 

(i)  All  label  or  labeling  statements 
about  the  substance-disease 
relationship  that  is  the  subject  of  the 
claim  are  based  on,  and  consistent  with, 
the  conclusions  set  forth  in  the  summary 
of  scientific  information  and  model 
health  claims  provided  in  regulations  in 
subpart  E  of  this  part; 

(ii)  The  claim  is  limited  to  describing 
the  value  that  ingestion  (or  reduced 
ingestion)  of  the  substance,  as  part  of  a 
total  dietary  pattern,  may  have  on  a 
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particular  disease  or  health-related 
condition: 

(iii)  The  claim  is  complete,  truthful, 
and  not  misleading.  Where  factors  other 
than  dietary  intake  of  the  substance 
affect  the  health  benefit,  such  factors 
may  be  required  to  be  addressed  in  the 
claim  by  a  specific  regulation  in  subpart 
E  of  this  part: 

(iv)  All  information  required  to  be 
included  in  the  claim  appears  in  one 
place,  in  the  same  type  size,  without 
other  intervening  material:  Except  that 
the  label  may  bear  the  statement.  "See 

for  information  about  the 

relationship  between and ." 

with  the  blanks  filled  in  with  references 
to  the  location  of  the  labeling  containing 
the  health  claim,  the  name  of  the 
substance,  and  the  disease  or 
healthrelated  condition  (e.g..  "See 
attached  pamphlet  for  information  about 
calcium  and  osteoporosis"),  with  the 
entire  claim  appearing  on  the  other 
labeling: 

(v)  The  claim  enables  the  public  to 
comprehend  the  information  provided 
and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet:  and 

(vi)  If  the  claim  is  about  the  effects  of 
consuming  the  substance  at  decreased 
dietary  levels,  the  level  of  the  substance 
in  the  food  is  sufficiently  low  to  justify 
the  claim.  To  meet  this  requirement,  if  a 
definition  for  use  of  the  term  "low"  has 
been  established  for  that  substance 
under  this  part  the  substance  must  be 
present  at  a  level  that  meets  the 
requirements  for  use  of  that  term,  unless 
a  specific  alternative  level  has  been 
established  for  the  substance  in  Subpart 
E  of  this  part.  If  no  definition  for  "low" 
has  been  established,  the  level  of  the 
substance  must  meet  the  level 
established  in  the  regulation  authorizing 
the  claim:  or 

(vii)  If  the  claim  is  about  the  effects  of 
consuming  the  substance  at  other  than 
decreased  dietary  levels,  the  level  of  the 
substance  in  the  food  is  sufficiently  high 
and  in  an  appropriate  form  to  justify  the 
claim.  To  meet  this  requirement,  if  a 
definition  for  use  of  the  term  "high"  for 
that  substance  has  been  established 
under  this  part,  the  substance  must  be 
present  at  a  level  that  meets  the 
requirements  for  use  of  that  term,  unless 
a  specific  alternative  level  has  been 
established  for  the  substance  in  subpart 
E  of  this  part.  If  no  definition  for  "high" 
has  been  established,  the  level  of  the 
substance  must  meet  the  level 
established  in  the  regulation  authorizing 
the  claim. 

(3)  Nutrition  labeling  shall  be 
provided  in  the  label  or  labeling  of  any 
food  for  which  a  health  claim  is  made  in 
accordance  with  §S  101.9  and  101.36. 


(e)  Prohibited  health  claims.  No 
expressed  or  implied  health  claim  may 
be  made  on  the  label  or  in  labeling  for  a 
food  unless: 

(1)  The  claim  is  specifically  provided 
for  in  subpart  E  of  this  part:  and 

(2)  The  claim  conforms  to  all  general 
provisions  of  this  section  as  well  as  to 
all  specific  provisions  in  the  appropriate 
section  of  Subpart  E  of  this  part: 

(3)  None  of  the  disqualifying  levels 
identified  in  paragraph  (a)(5)  of  this 
section  is  exceeded  in  the  food,  unless 
specific  alternative  levels  have  been 
established  for  the  substance  in  subpart 
E  of  this  part:  or  unless  FDA  has 
permitted  a  claim  despite  the  fact  that  a 
disqualifying  level  of  a  nutrient  is 
present  in  the  food  based  on  a  finding 
that  such  a  claim  will  assist  consumers 
in  maintaining  healthy  dietary  practices, 
and.  in  accordance  with  the  regulation 
in  subpart  E  that  makes  such  a  finding, 
the  label  bears  a  referral  statement  that 
complies  with  §  101.13(h)  highlighting 
the  nutrient  that  exceeds  the 
disqualifying  level; 

(4)  No  substance,  other  than  one  for 
which  a  "disqualifying  nutrient  level"  is 
established,  is  present  at  an 
inappropriate  level  as  determined  in 
specific  provisions  of  subpart  E  of  this 
part:  and 

(5)  The  label  does  not  represent  or 
purport  that  the  food  is  for  infants  and 
toddlers  less  than  2  years  of  age. 

(f)  The  requirements  of  this  section  do 
not  apply  to: 

(1)  Infant  formulas  subject  to  section 
412(h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  and 

(2)  Medical  foods  defined  by  section 
5(b)  of  the  Orphan  Drug  Act. 

(g)  Applicability.  The  requirements  of 
this  section  apply  to  foods  intended  for 
human  consumption  that  are  offered  for 
sale. 

6.  Subpart  E.  consisting  of  §§  101.70 
and  101.71,  is  added  to  read  as  follows: 

Subpart  E— Spectflc  Requirements  for 
Healtti  Ctaknt 

Sec. 

101.70  Petitions  for  health  claims. 

101.71  Health  claims:  Claims  not 
authorized. 

Subpart  E— Specific  Requirements  for 
Health  Claims 

§  1 0 1 .70    Petitions  for  tiealth  claims. 

(a)  Any  interested  person  may 
petition  the  Food  and  Drug 
Administration  (FDA)  to  issue  a 
regulation  regarding  a  health  claim.  The 
petition  shall  be  submitted  in 
quadruplicate.  If  any  part  of  the  material 
submitted  is  in  a  foreign  language,  it 
shall  be  accompanied  by  an  accurate 
and  complete  English  translation.  The 


petition  shall  state  the  petitioner's  post 
office  address  to  which  any 
correspondence  required  by  section  403 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  may  be  sent. 

(b)  Pertinent  information  may  be 
incorporated  in.  and  will  be  considered 
as  part  of.  a  petition  on  the  basis  of 
specific  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
FDA.  Any  reference  to  published 
information  shall  be  accompanied  by 
reprints,  or  easily  readable  copies  of 
such  information. 

(c)  If  nonclinical  laboratory  studies 
are  included  in  a  petition,  the  petition 
shall  include,  with  respect  to  each 
nonclinical  study  contained  in  the 
petition,  either  a  statement  that  the 
study  has  been  conducted  in  compliance 
with  the  good  laboratory  practice 
regulations  as  set  forth  in  part  58  of  this 
chapter,  or,  if  any  such  study  was  not 
conducted  in  compliance  with  such 
regulations,  a  brief  statement  of  the 
reason  for  the  noncompliance. 

(d)  If  clinical  or  other  human 
investigations  are  included  in  a  petition, 
the  petition  shall  include  a  statement 
that  they  were  either  conducted  in 
compliance  with  the  requirements  for 
institutional  review  set  forth  in  part  56 
of  this  chapter,  or  were  not  subject  to 
such  requirements  in  accordance  with 

§  56.104  or  §  56.105,  and  a  statement  that 
they  were  conducted  in  compliance  with 
the  requirements  for  informed  consent 
set  forth  in  part  50  of  this  chapter. 

(e)  Ail  data  and  information  in  a 
health  claim  petition  are  available  for 
public  disclosure  after  the  notice  of 
filing  of  petition  is  issued  to  the 
petitioner,  except  that  clinical 
investigation  reports,  adverse  reaction 
reports,  product  experience  reports, 
consumer  complaints,  and  other  similar 
data  and  information  shall  only  be 
available  after  deletion  of: 

(1)  Names  and  any  information  that 
would  identify  the  person  using  the 
product. 

(2)  Names  and  any  information  that 
would  identify  any  third  party  involved 
with  the  report,  such  as  a  physician  or 
hospital  or  other  institution. 

(f)  Petitions  for  a  health  claim  ^hall 
include  the  following  data  and  be 
submitted  in  the  following  form: 


(Dale) 

Name  of  petitioner  — 
Post  office  address  — '- 
Subject  of  the  petition 


Food  and  Drug  Administration,  Regulatory 
Affairs  Staff  (HFF-204).  Office  of  Nutrition 
and  Food  Sciences.  200  C  St.  SW.. 
Washington,  DC  20204. 
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petition  shall  state  the  petitioner's  post 
office  address  to  which  any 
correspondence  required  by  section  403 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  may  be  sent. 

(b)  Pertinent  information  may  be 
incorporated  in.  and  will  be  considered 
as  part  of.  a  petition  on  the  basis  of 
specific  reference  to  such  information 
submitted  to  and  retained  in  the  files  of 
FDA.  Any  reference  to  published 
information  shall  be  accompanied  by 
reprints,  or  easily  readable  copies  of 
such  information. 

(c)  If  nonclinical  laboratory  studies 
are  included  in  a  petition,  the  petition 
shall  include,  with  respect  to  each 
nonclinical  study  contained  in  the 
petition,  either  a  statement  that  the 
study  has  been  conducted  in  compliance 
with  the  good  laboratory  practice 
regulations  as  set  forth  in  part  58  of  this 
chapter,  or.  if  any  such  study  was  not 
conducted  in  compliance  with  such 
regulations,  a  brief  statement  of  the 
reason  for  the  noncompliance. 

(d)  If  clinical  or  other  human 
investigations  are  included  in  a  petition, 
the  petition  shall  include  a  statement 
that  they  were  either  conducted  in 
compliance  with  the  requirements  for 
institutional  review  set  forth  in  part  56 
of  this  chapter,  or  were  not  subject  to 
such  requirements  in  accordance  with 

I  56.104  or  §  56.105.  and  a  statement  that 
they  were  conducted  in  compliance  with 
the  requirements  for  informed  consent 
set  forth  in  part  50  of  this  chapter. 

(e)  Ail  data  and  information  in  a 
health  claim  petition  are  available  for 
public  disclosure  after  the  notice  of 
filing  of  petition  is  issued  to  the 
petitioner,  except  that  clinical 
investigation  reports,  adverse  reaction 
reports,  product  experience  reports, 
consumer  complaints,  and  other  similar 
data  and  information  shall  only  be 
available  after  deletion  of: 

(1)  Names  and  any  information  that 
would  identify  the  person  using  the 
product. 

(2)  Names  and  any  information  that 
would  identify  any  third  party  involved 
with  the  report,  such  as  a  physician  or 
hospital  or  other  institution. 

(f)  Petitions  for  a  health  claim  ^hall 
include  the  following  data  and  be 
submitted  in  the  following  form: 


(Date) 

Name  of  petitioner  — 
Post  office  address  — '■ 
Subject  of  the  petition 


Food  and  Drug  Administration.  Regulatory 
Affairs  Staff  (HFF-204).  Office  of  Nutrition 
and  Food  Sciences.  200  C  St.  SW.. 
Washington.  DC  20204. 


.  submits  this 


The  undersigned.  _ 
petition  pursuant  to  section  403(r)  (4)  or403(r) 
is)  (D)  of  th«  Federal  Food.  Drug,  and 
Cosmetic  Act  with  respect  to  (statement  of 
the  substance  and  its  health  claim). 

Attached  hereto,  in  quadruplicate,  and 
constituting  a  part  of  this  petition,  are  the 
following: 

A.  Model  health  claim.  One  or  more  model 
health  claims  that  represent  Ubel  statements 
that  may  l>e  used  on  a  food  label  or  in 
labeling  for  a  food  to  characterize  the 
relationship  between  the  substance  In  a  food 
to  a  disease  or  health-related  condition  that 
is  justified  by  the  summary  of  scientific  data 
provided  in  section  C  of  the  petition.  The 
model  health  claim  shall  include: 

1.  A  brief  capsulized  statement  of  the 
relevant  conclusions  of  the  summary,  and 

2.  A  statement  of  how  this  substance  helps 
the  consumer  to  attain  a  total  dietary  pattern 
or  goal  associated  with  the  health  benefit 
that  is  provided. 

B.  Preliminary  requirements.  A  complete 
explanation  of  how  the  substance  conforms 
to  the  requirements  of  (  101.14  (b).  For 
petitions  where  the  subject  sulratance  Is  a 
food  ingredient  or  a  component  of  a  food 
ingredient,  the  petitioner  should  compile  a 
comprehensive  list  of  the  specific  in^edients 
that  will  t>e  added  to  the  food  to  supply  the 
substance  in  the  food  bearing  the  health 
claim.  For  each  such  ingredient  listed,  the 
petitioner  should  state  how  the  ingredient 
complies  with  the  requirements  of  S  101.14(b) 
(3)  (ii).  e.g..  that  Its  use  is  CRAS.  listed  as  a 
food  additive,  or  authorized  by  a  prior 
sanction  issued  by  the  agency,  and  what  the 
basis  is  for  the  GRAS  claim,  the  food  additive 
status,  or  prior  sanctioned  status. 

C  Summary  of  scientific  data.  The 
summary  of  scientific  data  provides  the  basis 
upon  which  authorizing  a  health  claim  can  be 
justified  as  providing  the  health  benefit.  The 
summary  must  establish  that,  based  on  the 
totality  of  publicly  available  scientific 
evidence  (including  evidence  from  well 
designed  studies  conducted  In  a  manner 
which  is  consistent  with  generally  recognized 
scientific  procedures  and  principles),  there  is 
significant  scientific  agreement  among 
experts  qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  that  the 
claim  is  supported  by  such  evidence. 

The  summary  shall  state  what  public 
health  benefit  will  derive  from  use  of  the 
claim  as  proposed,  if  the  claim  is  intended  for 
a  specific  group  within  the  population,  the 
summary  shall  specifically  address 
nutritional  needs  of  such  group  and  shall 
include  scientific  data  shov./ing  how  the  claim 
Is  likely  to  assist  in  meeting  such  needs. 

The  summary  shall  concentrate  on  the 
findings  of  appropriate  review  articles. 
National  Institutes  of  Meatth  consensus 
development  conferences,  and  other 
appropriate  resource  materials.  Issues 
addressed  in  the  summary  shall  include 
answers  to  such  questions  as: 

1.  Is  there  an  optimum  level  of  the 
particular  substance  to  be  consumed  l>eyond 
which  no  benefit  would  be  expected? 

2.  is  there  any  level  at  whi«:h  an  adverse 
effect  from  the  substance  or  from  foods 
containing  the  substance  occurs  for  any 
segment  of  the  population? 


3.  Ar«  there  certain  populations  that  must 
receive  special  consideration? 

4.  What  other  nutritional  or  health  factors 
(both  positive  and  negative]  are  important  to 
consider  when  consuming  the  substance? 

In  addition,  the  summary  of  scientific  data 
shall  include  ■  detailed  analysis  of  the 
potential  effect  of  the  use  of  the  proposed 
claim  on  food  consumption,  specifically  any 
change  due  to  significant  alterations  in  eating 
habits  and  corresponding  changes  in  nutrient 
intake  resulting  from  such  changes  in  food 
consumption.  The  latter  item  shall 
specifically  address  the  effect  on  ihe  intake 
of  nutrients  that  have  beneficial  and  negative 
consequences  in  the  total  diet. 

If  the  claim  is  intended  for  a  significant 
tubpopulation  within  the  general  U.S. 
population,  the  analysis  shall  specifically 
address  the  dietary  practices  of  such  group, 
and  shall  include  data  sufficient  to 
demonstrate  that  the  dietary  analysis  is 
representative  of  such  group  (e^ 
adolescents  or  the  elderly). 

If  appropriate,  the  petition  shall  explain  the 
prevalence  of  the  disease  or  health-related 
condition  in  the  U.S.  population  and  the 
relevance  of  the  claim  In  the  context  of  the 
total  daily  diet. 

AHso.  the  summary  shall  demonstrate  that 
the  substance  that  Is  the  subject  of  the 
proposed  claim  conforms  to  the  definition  of 
the  term  "substance"  in  paragraph  (a)  (2)  of 
S  101.14. 

D.  Analytical  data  that  show  the  amount  of 
the  substance  that  is  present  in 
representative  foods  that  would  be 
candidates  to  bear  the  claim  should  be 
obtained  from  representative  samples  using 
methods  from  the  Association  of  Official 
Analytical  Chemists  (AOAC).  where 
available.  If  no  AOAC  method  is  available, 
the  petitioner  shall  submit  the  assay  method 
used  and  data  establishing  the  vahdity  of  the 
method  for  assaying  the  substance  in  food. 
The  validation  data  should  include  a 
statistical  analysis  of  the  analytical  and 
product  variability. 

E.  The  petition  shall  include  the  following 
attachments: 

1.  Copies  of  any  computer  literature 
searches  done  by  the  petitioner  (c.g^     - 
Medline). 

2.  Copies  of  articles  cited  in  the  literature 
searches  and  other  information  as  follows: 

a.  All  information  relied  upon  for  the 
support  of  the  health  claim,  including  copies 
of  publications  or  other  information  cited  in 
review  articles  and  used  to  perform  meta- 
analyses. 

b.  All  information  concerning  adverse 
consequences  to  any  segment  of  the 
population  (e.g~,  sensitivity  to  the  substance). 

c.  Ail  information  periaining  to  the  U.S. 
population. 

F.  The  petitioner  is  required  to  submit 
either  a  claim  for  categorical  exclusion  under 
S  25.24  of  this  chapter  or  an  environmental 
assessment  under  §  25.31  of  thl«  chapter. 

Yours  very  truly. 
Petitioner 

By 

(Indicate  authority) 

(g)  The  data  specified  under  the 
several  lettered  headings  should  be 


submitted  on  separate  pages  or  seta  of 
pages,  suitably  identified.  If  such  datd 
have  already  been  submitted  with  an 
earlier  application  from  the  petitioner  or 
any  other  final  petition,  the  present 
petition  may  incorporate  it  by  specinc 
reference  to  the  earlier  petition. 

(h)  The  petition  shall  include  a 
statement  signed  by  the  person 
responsible  for  the  petition  that,  to  the 
best  of  his/her  knowledge,  it  is  a 
representative  and  balanced  submission 
that  Includes  unfavorable  information  as 
well  as  favorable  information,  known  to 
him/her  to  be  pertinent  to  the  evaluation 
of  the  proposed  health  claim. 

(i)  The  petition  shall  be  signed  by  the 
petitioner  or  by  his/her  attorney  or 
agent,  or  (if  a  corporation)  by  an 
authorized  official. 

(j)  Agency  action  on  the  petition.  (1) 
Within  15  days  of  receipt  of  the  petition, 
the  petitioner  will  be  notified  by  letter  of 
the  date  on  which  the  petition  was 
received.  Such  notice  will  inform  the 
petitioner  that  the  petition  is  undergoing 
agency  review  and  that  the  petitioner 
will  subsequently  be  notified  of  the 
agency's  decision  to  file  for 
comprehensive  review  or  deny  the 
petition. 

(2)  Within  100  days  of  the  date  of 
receipt  of  the  petition,  FDA  will  notify 
the  petitioner  by  letter  that  the  petition 
has  either  been  filed  for  comprehensive 
review  or  denied.  The  agency  will  deny 
a  petition  without  reviewing  the 
information  contained  in  C.  Summary  of 
Scientific  Data  If  the  Information  in  B. 
Preliminary  Requirements  is  inadequafn 
in  explaining  how  the  substance 
conforms  to  the  requirements  of 

\  101.14(b).  If  the  petition  is  denied,  the 
notification  will  state  the  reasons 
therefor,  including  justification  of  the 
rejection  of  any  report  from  an 
authoritative  scientific  body  of  the  U.S. 
Government.  If  filed,  the  date  of  th^ 
notification  letter  becomes  the  date  of 
filing  for  the  purposes  of  this  regulation. 
A  petition  that  has  been  denied  will  not 
be  made  available  to  the  public.  A  filed 
petition  will  be  available  to  the  public  to 
the  extent  provided  under  paragraph  (e) 
of  this  section. 

(3)  Within  90  days  of  the  date  of  filing, 
FDA  will  by  letter  of  notification  to  the 
petitioner 

(i)  Deny  the  petition,  or 
(ii)  Inform  the  petitioner  that  a 
proposed  regulation  to  provide  for  the 
request  use  of  the  health  claim  will  be 
'  published  in  the  Federal  Register.  If  the 
petition  is  dpnied.  the  notification  will 
state  the  reasons  therefor,  including 
justification  for  the  rejection  of  any 
report  from  an  authoritative  Scientific 
body  of  the  MS.  Government.  FDA  will 
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publish  the  proposal  to  amend  the 
regulations  to  provide  for  the  requested 
use  of  the  health  claim  in  the  Federal 
Register  within  90  days  of  the  date  of 
filing.  The  proposal  will  also  announce 
the  availability  of  the  petition  for  public 
review. 

S  101.71    Healtti  dairnt:  claims  not 
■tithortzed. 

In  response  to  the  Nutrition  Labeling 
and  Education  Act  of  1990,  FDA  has 
reviewed  the  evidence  on  the  following 
topics  that  Congress  specifically  asked 
FDA  to  evaluate  and  has  concluded  that 
there  is  no  basis  for  claims  about  the 
following: 

Dated:  November  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services. 
|FR  Doc.  91-27151  Filed  11-28-91:  8:45  am) 
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21  CFR  Part  101 
(Docket  No.  91N-0098] 
RIN  0905-AD08 

Food  Labeling:  Health  Claims;  Dietary 
Fiber  and  Cancer 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  after  reviewing  the  available 
evidence,  it  tentatively  finds  that  a  basis 
does  not  exist  on  which  to  authorize  the 
use  on  foods,  including  dietary 
supplements,  of  health  claims  relating  to 
an  association  between  ingestion  of 
dietary  fiber  and  reduction  in  risk  of 
cancer.  While  data  support  an 
association  between  consumption  of 
fiber-rich  plant  foods  and  reduced  risk 
of  cancer,  FDA  tentatively  finds  that  it 
cannot  attribute  this  effect  to  the  fiber 
itself.  Therefore,  FDA  specifically 
requests  comments  on  this  topic.  FDA 
has  reviewed  the  relationship  between 
this  dietary  component  and  this  disease 
under  the  provisions  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments). 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  1990 
amendments. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  rm. 

1-23. 12420  Parklawn  Dr.,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  ).  Saltsman.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-265). 

Food  and  Drug  Administration.  200  C  St. 

SW..  Washington.  DC  20204.  202-485- 

0316. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990.  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535),  which  amend  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  1990  amendments,  in  part, 
authorize  the  Secretary  of  Health  and 
Human  Services  (and  FDA  by 
delegation]  to  issue  regulations 
authorizing  claims  on  the  label  or 
labeling  of  foods  characterizing  the 
relationship  between  a  food  component 
and  a  disease  or  health-related 
condition.  With  respect  to  health  claims, 
the  new  provisions  provide  that  a 
product  is  misbranded  if  it  bears  a  claim 
that  characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  the  act  (21 
U.S.C.  343(r)(l)(B)). 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed  rule 
"Food  Labeling:  General  Requirements 
for  Health  Claims  for  Food"  to  establish 
general  requirements  for  health  claims 
on  food  labels  and  labeling  that 
characterize  the  relationship  of 
nutrients,  including  vitamins  or 
minerals,  herbs,  or  other  nutritional 
substances  (referred  to  generally  as 
"substances")  in  food  to  a  disease  or 
health-related  condition.  In  this 
companion  document,  FDA  has 
tentatively  concluded  that  such  claims 
would  only  be  justified  for  substances  in 
conventional  foods  as  well  as  in  dietary 
supplements  if  the  totality  of  the 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
supports  a  claim,  and  if  there  is 
significant  scientific  agreement,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
about  such  support. 

The  1990  amendments  also  require 
(section  3(b)(l){A)(ii),  (b)(l)(A)(vi).  and 
(b)(l)(A)(x))  that  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act.  and  that  such 


regulations  shall  determine,  among  other 
things,  whether  claims  respecting  10 
topic  areas,  including  dietary  fiber  and 
cancer,  meet  the  requirements  of  the  act. 
In  this  document,  the  agency  will 
consider  whether  a  claim  on  the  label  or 
labeling  of  food  or  food  products  on  the 
relationship  between  dietary  fiber  and 
cancer  would  be  justified  under  the 
standard  proposed  in  the  companion 
document. 

B.  Basis  for  Considering  a  Claim 
Relating  Dietary  Fiber  and  Cancer 

1.  Cancer 

Cancer  accounts  for  about  one  of 
every  five  deaths  and  is  the  second 
leading  cause  of  death  in  the  United 
States  (DHHS/PHS,  1990).  Deaths  from 
cancer  numbered  more  than  475,000  in 
1987.  The  overall  economic  cost  of 
cancer,  including  direct  health  care 
costs  and  losses  due  to  morbidity  and 
mortality,  was  estimated  to  be  $72.5 
billion.  In  addition,  the  social  impact  of 
cancer  can  be  measured  in  part  by 
potential  years  of  life  lost  by  death 
before  age  65.  Potential  years  of  life  lost 
were  18  million  for  cancer  compared  to 
15  million  for  heart  disease  (Ref.  46). 

The  risk  of  occurrence  of  cancer 
differs  markedly  for  various  sites.  In 
1990,  lung  cancer  accounted  for  35 
percent  of  all  cancer  deaths  in  men. 
Colorectal  cancer  and  prostate  cancer 
each  accounted  for  11  percent  of  cancer 
deaths  in  men.  The  leading  causes  of 
cancer  deaths  among  women  were  lung 
cancer  (21  percent  of  cancer  deaths), 
breast  cancer  (18  percent),  and 
colorectal  cancer  (13  percent)  (Ref.  46). 

2.  Dietary  Fiber 

Dietary  fiber  is  comprised  of 
components  of  plant  materials  that  are 
resistent  to  human  digestive  enzymes 
(Refs.  12  and  24).  These  components  are 
predominantly  nonstarch 
polysaccharides  and  lignin  and  may 
include,  in  addition,  associated 
substances  (Ref.  12).  To  date,  the  best 
documented  and  most  widely  accepted 
nutritional  role  for  dietary  fibers  is  for 
normal  bowel  function  and  health  (Ref. 
24).  It  is  estimated  that  current  dietary 
fiber  intakes  of  10  to  15  grams  (g)  per 
day  (6  to  7  g  per  1000  kilocalories)  in  the 
United  States  are  less  than  optimal  for 
meeting  needs  for  normal  bowel 
function  and  health  (Refs.  22  and  24). 
Significant  increases  in  this  level  of 
intake  have  been  recommended 
frequently  (Ref  24). 

Based  on  currently  available 
analytical  methods,  dietary  fiber  is 
measured  both  as  total  dietary  fiber  and 
as  the  subcomponents  of  soluble  and 
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regulations  shall  determine,  among  other 
things,  whether  claims  respecting  10 
topic  areas,  including  dietary  fiber  and 
cancer,  meet  the  requirements  of  the  act. 
In  this  document,  the  agency  will 
consider  whether  a  claim  on  the  label  or 
labeling  of  food  or  food  products  on  the 
relationship  between  dietary  fiber  and 
cancer  would  be  justified  under  the 
standard  proposed  in  the  companion 
document. 

B.  Basis  for  Considering  a  Claim 
Relating  Dietary  Fiber  and  Cancer 

1.  Cancer 

Cancer  accounts  for  about  one  of 
every  five  deaths  and  is  the  second 
leading  cause  of  death  in  the  United 
States  (DHHS/PHS,  1990).  Deaths  from 
cancer  numbered  more  than  475,000  in 
1987.  The  overall  economic  cost  of 
cancer,  including  direct  health  care 
costs  and  losses  due  to  morbidity  and 
mortality,  was  estimated  to  be  $72.5 
billion.  In  addition,  the  social  impact  of 
cancer  can  be  measured  in  part  by 
potential  years  of  life  lost  by  death 
before  age  65.  Potential  years  of  life  lost 
were  18  million  for  cancer  compared  to 
15  million  for  heart  disease  (Ref  46). 

The  risk  of  occurrence  of  cancer 
differs  markedly  for  various  sites.  In 
1990,  lung  cancer  accounted  for  35 
percent  of  all  cancer  deaths  in  men. 
Colorectal  cancer  and  prostate  cancer 
each  accounted  for  11  percent  of  cancer 
deaths  in  men.  The  leading  causes  of 
cancer  deaths  among  women  were  lung 
cancer  (21  percent  of  cancer  deaths), 
breast  cancer  (18  percent),  and 
colorectal  cancer  (13  percent)  (Ref.  46). 

2.  Dietary  Fiber 

Dietary  fiber  is  comprised  of 
components  of  plant  materials  that  are 
resistent  to  human  digestive  enzymes 
(Refs.  12  and  24).  These  components  are 
predominantly  nonslarch 
polysaccharides  and  lignin  and  may 
include,  in  addition,  associated 
substances  (Ref.  12).  To  date,  the  best 
documented  and  most  widely  accepted 
nutritional  role  for  dietary  fibers  is  for 
normal  bowel  function  and  health  (Ref. 
24).  It  is  estimated  that  current  dietary 
fiber  intakes  of  10  to  15  grams  (g)  per 
day  (6  to  7  g  per  1000  kilocalories)  in  the 
United  States  are  less  than  optimal  for 
meeting  needs  for  normal  bowel 
function  and  health  (Refs.  22  and  24). 
Significant  increases  in  this  level  of 
intake  have  been  recommended 
frequently  (Ref  24). 

Based  on  currently  available 
analytical  methods,  dietary  fiber  is 
measured  both  as  total  dietary  fiber  and 
as  the  subcomponents  of  soluble  and 
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insoluble  fibers  (Ref.  24).  Until  recently, 
epidemiologic  and  other  human  studies 
were  not  able  to  evaluate  total  dietary 
fiber  intake  because  the  mafority  of  food 
composition  tables  contained  no  values 
for  total  dietary  fiber  content  of  foods. 
In  addition,  no  standardized  definitions 
of  dietary  fiber  or  dietary  fiber 
components  have  been  agreed  upon. 

Naturally  occurring  fibers  in  food  are 
usually  a  mixture  of  insoluble  fibers 
such  as  cellulose  and  lignin,  soluble 
fibers  such  as  pectins,  gums,  and 
mucilages,  and  combinations  of  soluble 
and  insoluble  fibers  such  as 
hemicelluloses  (Ref.  25).  The  proportions 
and  types  of  fiber  subcomponents  vary 
among  foods  (e.g.,  oatmeal  contains 
relatively  large  amounts  of  soluble  fiber, 
while  whole  wheat  bread  contains 
relatively  large  amounts  of  insoluble 
fiber).  Fiber  content  also  varies  within  a 
food  item  or  food  group  depending  on 
maturity  of  the  plant,  storage  and 
ripening  conditions,  and  food  processing 
techniques  used,  if  any. 

In  evaluating  the  biological  ejects 
and  health  consequences  of  total  dietary 
fiber,  dietary  fiber  intake  has  been 
expressed  as: 

(a)  As  total  dietary  fiber  or  as  the 
major  fiber  subcomponents  (soluble  and 
insoluble  fibers): 

(b)  Fiber-containing  foods  (e.g.,  whole 
grains,  legumes,  fruits,  vegetables); 

(c)  Fiber-rich  food  isolates  (e.g.,  wheat 
bran,  oat  bran,  com  bran,  soy  isolates): 
or 

(d)  Isolated  and  purified  fibers  (e.g., 
cellulose,  pectins,  lignin). 

3.  Basis  for  Evaluating  a  Relationship 
Between  Dietary  Fiber  and  Risk  of 
Cancer 

Interest  in  a  possible  role  of  dietary 
fiber  in  reducing  the  risk  of  cancer  was 
stimulated  by  Burkitt  and  Trowell's 
suggestion  that  the  rarity  of  cancer  of 
the  large  intestine  in  Africa  may  be  the 
result  of  a  protective  effect  of  dietary 
fiber  (Ref.  5).  These  authors  also 
suggested  that  fiber  may  be  protective 
against  other  diseases  that  are  common 
in  the  west,  such  as  coronary  heart 
disease  and  colorectal  cancer. 
Subsequently,  considerable  research  has 
been  conducted  on  the  role  of  dietary 
fiber  and  its  relationship  to  risk  of 
cancer  at  various  sites. 

Populations  consuming  diets  rich  in 
fiber-containing  foods  (vegetables, 
fruits,  and  grains)  have  significantly 
lower  rates  of  cancer  of  the  colon, 
breast,  lung,  oral  cavity,  larynx, 
esophagus,  stomach,  bladder,  uterine 
cervix,  and  pancreas  than  populations 
consuming  diets  low  in  fiber-containing 
foods  (Refs.  46  and  47).  Available 
evidence  also  shows  that  populations 


consuming  diets  high  in  fiber  also  tend 
to  consume  diets  that  are  low  in  fat  and 
total  energy  (calories),  high  in  vitamins 
and  minerals  (including  vitamin  A 
precursors  and  vitamin  C],  high  in  plant 
foods,  and  low  in  animal  foods.  Thus,  it 
has  not  usually  been  possible  to 
separate  the  effects  of  dietary  fiber  from 
those  of  other  dietary  components  or  a 
combination  of  dietary  components. 

Estimations  of  the  impact  of  dietary 
fiber  and  other  dietary  components  on 
total  cancer  incidence  have  been  based 
on  evidence  regarding  established 
relationships  between  dietary  factors 
and  cancer  risk,  the  dramatic  shifts  in 
site-specific  cancer  rates  among 
migrants  to  the  United  States,  secular 
trends  in  cancer  for  which  a  dietary 
etiology  is  likely,  and  supportive 
evidence  from  animal  experiments  (Ref. 
30). 

The  strongest  support  for  a  possible 
protective  effect  of  fiber-rich  diets  is  for 
cancers  of  the  colon  and  rectum 
(colorectal  cancers),  the  second  leading 
cause  of  all  cancer  deaths  in  the  United 
States  (Ref.  46).  Most  of  the 
epidemiologic  associations  between 
dietary  fiber  and  risk  of  cancer  relate  to 
cancer  of  the  colon.  Virtually  all 
laboratory  animal  studies  on  the  topic  of 
dietary  fiber  and  cancer  have  focused 
on  colon  carcinogenesis. 

The  specific  health  claim  topic 
described  in  the  1990  amendments  was 
"dietary  fiber  and  cancer."  FDA, 
however,  limited  its  review  of  the 
scientific  evidence  to  cancers  of  the 
colon  and  rectum.  This  limitation  was 
deemed  appropriate  because,  as  noted 
above,  the  great  majority  of 
epidemiologic  and  intervention  studies 
have  focused  on  colon  cancer,  as  have 
virtually  all  animal  studies  in  this  area. 

FDA  recognizes  that  some  fibers  have 
been  reported  to  modify  the  biological 
actions  of  hormones  and  thus  reduce  the 
risk  of  hormone-related  cancers  such  as 
breast  cancer  (Ref.  22).  Lanza  et  al.  (Ref. 
22)  reviewed  studies  relating  diets  rich 
in  fruits,  vegetables,  or  grains  and 
decreased  risk  of  breast  cancer,  and 
also  discussed  mechanisms  by  which 
dietary  fiber  may  modify  risk  of  cancer 
at  this  site.  FDA  also  recognizes  that 
dietary  fiber  has  also  been  studied  with 
respect  to  its  possible  involvement  in 
risk  of  stomach,  ovarian,  and 
endometrial  cancers.  Because  the 
number  of  studies  of  the  association 
between  dietary  fiber  and  cancers  al 
these  other  sites  is  limited,  review  of 
such  studies  is  not  included  in  this 
document.  The  relationship  of  dietary 
fiber  to  cardiovascular  disease  is 
addressed  in  a  companion  docunient 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  relationships  of 


antioxidant  vitamins  and  cancer  and  fat 
and  cancer  are  addressed  in  two  other 
companion  documents  also  published 
elsewhere  in  this  Fednal  Register. 

C.  Regulatory  and  Legislative  History 
1.  Eariy  Claims  for  Dietary  Fiber 

Claims  for  health  benefits  to  be 
derived  from  consuming  fiber-containing 
foods  have  been  made  for  over  100 
years.  Early  interest  focused  on  the 
benefits  of  wheat  bran  as  a  promoter  of 
regular  bowel  function.  Claims  for 
wheat  bran  on  breakfast  cereal 
packages  were  popular  in  the  eariy 
1900's,  and  the  importance  of  adding 
"bulk"  to  the  diet  by  the  addition  of 
dietary  fiber  was  emphasized  in 
advertisements  promoting  the  benefits 
of  certain  fibers  a?  aids  to  digestion  and 
in  relieving  constipatica  Such  claims  on 
packages  were  largely  unregulated  until 
after  the  passage  of  the  act  in  1936. 
Under  the  act.  such  claims  evidence  an 
intent  that  the  products  are  to  be  used 
as  drugs,  and  therefore,  subjected  the 
products  to  the  requirements  of  drug 
law.  As  a  result,  the  use  of  health- 
related  claims  on  cereal  products 
virtually  stopped  until  recently. 

On  November  22, 1941,  the  agency 
published  regulations  that  included 
labeling  requirements  for  "nondigestible 
carbohydrates"  (6  FR  5921).  At  that  time. 
foods  having  a  high  fiber  content  were 
valued  because  decreases  in  caloric 
density  were  achieved  when  such 
products  were  added  to  foods  such  as 
bread.  Based  on  the  analytical 
procedures  available  at  that  time,  the 
fibrous  plant  components  of  food  had  to 
be  labeled  as  "crude  fiber,"  which  is 
compositionally  and  quantitatively 
different  from  dietary  fiber. 

During  the  late  1970  s.  FDA  sought  to 
revise  its  regulations  to  include  as  fiber 
other  fractions  of  carbohydrates,  in 
addition  to  crude  fiber,  that  are  not 
digested  by  human  enzymes.  In  doing 
so,  the  agency  noted  that  the  scientific 
evidence  linking  fiber  to  health 
outcomes  was  limited.  In  the  Federal 
Register  of  December  21. 1979  (44  FR 
75990),  the  agency  stated  that  "some 
advocates  of  higher  fiber  diets  have 
theorized  that  the  incidence  of  bowel 
cancer  and  other  intestinal  diseases 
may  be  related  to  the  decreased  amount 
of  fiber  in  western  diets  *  *  *  and  that 
the  relationship  of  dietary  fiber  to  health 
remains  controversial"  Currently 
1 105.66  (21  CFR  105.66)  provides  for  the 
declaration  of  nonnutritive  substances, 
but  there  is  no  regulation  for  declaration 
of  fiber. 
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2.  Food  Additive  Status 

Substances  that  are  added  to  food 
may  be  categorized  based  on  their  use 
as  generally  recognized  as  safe  (GRAS) 
ingredients,  food  additives,  or 
substances  subject  to  a  sanction  or 
approval  granted  by  the  FDA  or  the 
United  States  Department  of  Agriculture 
prior  to  September  6, 1958.  The  use  of 
substances  may  be  GRAS  under  the 
general  principles  set  forth  in  5  170.30 
(21  CFR  170.30),  listed  as  GRAS  in  part 
182  (21  CFR  part  182).  or  affirmed  as 
GRAS  in  part  184  (21  CFR  part  184). 
FDA's  listings  of  food  additives  and 
affirmations  that  the  use  of  a  substance 
for  direct  addition  to  food  is  GRAS 
generally  include  the  particular  food 
categories  in  which  (as  defined  in 
§  170.3(n)),  and  specific  technical  effects 
for  which  (as  defined  in  §  170.3(o)),  the 
substance  may  be  used. 

"Fiber"  is  not  considered  to  be  either 
a  food  category  or  a  technical  effect 
according  to  the  above  definitions,  and 
ingredients  that  are  added  to  food  are 
therefore  not  regulated  as  "fiber." 
However,  FDA  has  regulated  a  number 
of  isolated  or  purified  fibers  for  specific 
technical  effects  in  various  food 
categories.  For  example,  xanthin  gum  is 
listed  as  a  food  additive  for  use  as  a 
stabilizer,  emulsifier,  thickener, 
suspending  agent,  bodying  agent,  or 
foam  enhancer  (§  172.695  (21  CFR 
172.695]):  methylcellulose  is  listed  as  a 
multiple  purpose  GRAS  substance  (21 
CFR  182.1480):  and  pectins  are  affirmed 
as  GRAS  for  use  as  an  emulsifier, 
stabilizer,  or  thickener  (§  184.1588).  Guar 
gum  is  affirmed  as  GRAS  for  specific 
conditions  of  use  that  include  those  as 
an  emulsifier,  formulation  aid,  firming 
agent,  and  thickener  (S  184.1339).  Guar 
gum  has  not  been  listed  for  use  as  a 
source  of  fiber,  and  under  some 
circumstances,  it  has  been  shown  to 
cause  esophageal  blockage  and  thus,  to 
be  a  health  hazard.  These  and  many 
other  isolated  or  purified  gums  and 
fibers  have  no  established  history  of 
food  use  or  safety  as  fiber  supplements. 

3.  Dietary  Fiber  and  Cancer  as  Subjects 
of  Health  Claims 

Prompted  by  the  use,  beginning  in 
1984.  of  information  on  high-wheat  bran 
cereal  packages  stating  that  high  fiber 
diets  may  reduce  the  risk  of  cancer,  and 
by  issuance  of  interim  dietary  fiber 
recommendations  by  the  National 
Cancer  Institute,  FDA  proposed  in  1987 
to  amend  the  food  labeling  regulations 
to  allow  the  use  of  health  messages 
(hereafter,  the  term  "health  claim"  is 
used  for  consistency  with  section  403(r) 
of  the  act)  on  labels  and  food  labeling 
(52  FR  28843,  August  4, 1987).  The 


agency  stated  that  food  labeling  could 
have  an  important  influence  on  the 
public  8  food  choices,  and  that  truthful, 
nonmisleading  health  claims  could 
increase  the  consumer's  understanding 
of  health  benefits  that  can  result  from 
adhering  to  a  sound  and  nutritious  diet. 
This  proposal  set  forth  criteria  for  the 
evaluation  of  health  claims. 

In  the  Federal  Register  of  February  13, 
1990  (55  FR  5176).  FDA  published  a 
reproposed  rule  on  health  claims  that 
withdrew  the  1987  proposal  and 
proposed  to  establish  procedures  for 
permitting  valid  and  reliable  consumer 
information  on  food  labels.  The  agency 
noted  that  the  1987  proposal  was  too 
ambiguous  to  be  workable  in  preventing 
misleading  claims.  FDA  thus  proposed 
to  issue  tighter  requirements  for  health 
claims.  The  agency  also  proposed  to 
evaluate  the  scientific  evidence  on  six 
possible  topics  for  claims,  including 
dietary  fiber  and  cancer. 

On  November  8, 1990,  the  President 
signed  the  1990  amendments,  that 
authorize  FDA  to  issue  regulations 
concerning  claims  on  the  label  or 
labeling  of  foods  that  characterize  the 
relationship  between  a  substance  and  a 
disease  or  a  health-related  condition.  As 
stated  above,  this  law  identified  10 
substance-disease  topics,  including 
dietary  fiber  and  cancer,  that  FDA  is  to 
consider  to  determine  whether  they  are 
appropriate  subjects  of  health  claims. 

D.  Evidence  Considered  in  Reaching  the 
Decision 

As  noted  above,  the  strongest  support 
for  a  possible  protective  effect  of  fiber- 
rich  diets  is  for  colorectal  cancers,  major 
causes  of  cancer  deaths  in  men  and 
women  in  the  United  States.  For  this 
reason,  FDA  limited  its  review  of  the 
scientific  evidence  to  the  topic  of  dietary 
fiber  and  cancers  of  the  colon  and 
rectum  (colorectal  cancers).  Most  of  the 
epidemiologic  associations  between 
dietary  fiber  and  risk  of  cancer  relates 
to  cancer  of  the  colon  and  virtually  all 
laboratory  animal  studies  in  this  topic 
area  have  focused  on  colon 
carcinogenesis. 

The  agency  has  reviewed  the  relevant 
scientific  evidence  on  dietary  fiber  and 
colorectal  cancers.  The  scientific 
evidence  included  descriptions  of 
evidence  reviewed  and  conclusions 
reached  in  Federal  Government 
documents  including  "The  Surgeon 
General's  Report  Nutrition  and  Health" 
(Ref  47).  the  Department  of  Agriculture 
and  the  Department  of  Health  and 
Human  Services  "Nutrition  and  Your 
Health:  Dietary  Guidelines  for 
Americans"  (Ref.  45),  and  the 
Department  of  Health  and  Human 
Services'  "Healthy  People  2000,  National 


Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref  46).  The 
agency  also  reviewed  the  evidence  and 
conclusions  in  other  reviews  by 
recognized  scientific  bodies  including 
the  Life  Sciences  Research  Office 
(LSRO)  report  on  "Physiological  Effects 
and  Health  Consequences  of  Dietary 
Fiber"  (Ref  24),  the  National  Academy 
of  Sciences  (NAS)  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref  30).  the  National 
Research  Council's  (NRC) 
"Recommended  Dietary  Allowances" 
(Ref  31),  and  the  Worid  Health 
Organization's  "Diet,  Nutrition,  and  the 
Prevention  of  Chronic  Diseases"  (Ref. 
51). 

The  agency  updated  these  reports  by 
independently  reviewing  all  human 
studies  and  all  review  articles  published 
since  the  Federal  Government 
documents  and  other  documents 
mentioned  above  had  completed  their 
reviews  of  the  literature  on  the 
relationship  of  dietary  fiber  and 
colorectal  cancer.  FDA  considered 
animal  studies  to  the  extent  that  they 
clarified  human  studies  or  suggested 
possible  mechanisms  of  action. 

FDA  also  contracted  with  LSRO  to 
independently  evaluate  current  evidence 
since  the  fiber  report  LSRO  issued  in 
1987  (Ref  25).  Finally,  to  ensure  that  its 
review  of  relevant  evidence  was 
complete,  FDA  requested  in  the  Federal 
Register  of  March  28, 1991  (56  FR  12932), 
scientific  data  and  information  on  the  10 
specific  topic  areas  including  dietary 
fiber  and  cancer  identified  in  section 
3(b)(1)(A)  of  the  1990  amendments.  The 
agency  reviewed  and  considered 
comments  submitted  in  response  to  the 
Federal  Register  notice  in  developing 
this  document. 

E.  Summary  of  Comments  Received  in 
Response  to  FDA  Request  for  Scientific 
Data  and  Information 

Responses  to  the  March  28, 1991 
Federal  Register  notice  were  received 
from  3  professional  organizations,  10 
industry  and  trade  associations,  the 
Canadian  Government,  1  consumer 
association,  and  an  individual 
consumer. 

One  of  the  professional  organizations 
urged  caution  in  determining  the  use  of 
health  claims  on  foods,  and  another 
called  attention  to  the  need  for  FDA  to 
use  independent  judgment  with  regard 
to  the  use  of  health  claims  on  dietary 
supplements.  A  third  professional 
organization  pointed  out  that  the 
protective  effect  of  fiber  against  cancer 
cannot  be  ascribed  to  dietary  fiber 
alone.  The  comment  stated  that  the 
interaction  of  fiber  with  other  nutrients 
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Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref.  46).  The 
agency  also  reviewed  the  evidence  and 
conclusions  in  other  reviews  by 
recognized  scientific  bodies  including 
the  Life  Sciences  Research  Office 
(LSRO)  report  on  "Physiological  Effects 
and  Health  Consequences  of  Dietary 
Fiber"  (Ref.  24),  the  National  Academy 
of  Sciences  (NAS)  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  30).  the  National 
Research  Council's  (NRC) 
"Recommended  Dietary  Allowances" 
(Ref.  31),  and  the  World  Health 
Organization's  "Diet,  Nutrition,  and  the 
Prevention  of  Chronic  Diseases"  (Ref. 
51). 

The  agency  updated  these  reports  by 
independently  reviewing  all  human 
studies  and  all  review  articles  published 
since  the  Federal  Government 
documents  and  other  documents 
mentioned  above  had  completed  their 
reviews  of  the  literature  on  the 
relationship  of  dietary  fiber  and 
colorectal  cancer.  FDA  considered 
animal  studies  to  the  extent  that  they 
clarified  human  studies  or  suggested 
possible  mechanisms  of  action. 

FDA  also  contracted  with  LSRO  to 
independently  evaluate  current  evidence 
since  the  fiber  report  LSRO  issued  in 
1987  (Ref.  25).  Finally,  to  ensure  that  its 
review  of  relevant  evidence  was 
complete,  FDA  requested  in  the  Federal 
Register  of  March  28, 1991  (56  PR  12932). 
scientific  data  and  information  on  the  10 
specific  topic  areas  including  dietary 
fiber  and  cancer  identified  in  section 
3(b)(1)(A)  of  the  1990  amendments.  The 
agency  reviewed  and  considered 
comments  submitted  in  response  to  the 
Federal  Register  notice  in  developing 
this  document. 

E.  Summary  of  Comments  Received  in 
Response  to  FDA  Request  for  Scientific 
Data  and  Information 

Responses  to  the  March  28. 1991 
Federal  Register  notice  were  received 
from  3  professional  organizations,  10 
industry  and  trade  associations,  the 
Canadian  Government.  1  consumer 
association,  and  an  individual 
consumer. 

One  of  the  professional  organizations 
urged  caution  in  determining  the  use  of 
health  claims  on  foods,  and  another 
called  attention  to  the  need  for  FDA  to 
use  independent  judgment  with  regard 
to  the  use  of  health  claims  on  dietary  ■ 
supplements.  A  third  professional 
organization  pointed  out  that  the 
protective  effect  of  fiber  against  cancer 
cannot  be  ascribed  to  dietary  fiber 
alone.  The  comment  stated  that  the 
interaction  of  fiber  with  other  nutrients 
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in  the  diet  must  also  be  considered.  The 
comment  also  expressed  concern  that 
food  label  claims  would  be 
misunderstood  by  the  public. 

Among  10  comments  received  from 
dietary  supplement  or  food 
manufacturers  and  related  trade 
associations.  7  submitted  comments  and 
evidence,  including  some  unpublished 
studies,  that  supported  their  position 
that  health  claims  on  fiber  and  cancer 
should  be  allowed  on  foods.  One 
acknowledged  that  although  the 
evidence  is  usually  considered 
inconclusive,  there  is  enough  evidence 
to  support  the  view  that  increased 
consumption  of  food  sources  of  fiber  is 
associated  with  reduced  rates  of  cancer 
(colorectal  and  breast).  All  scientific 
data  submitted  are  discussed  in  the 
scientific  summary  portion  of  this 
document. 

The  Director  General,  Food 
Directorate.  Health  and  Welfare, 
Canada  submitted  information  on  the 
regulatory  status  of  health  claims  in  that 
country.  "The  Canadian  Government  is 
not  in  favor  of  health  claims  on  fiber- 
containing  foods  because  it  is  difficult  to 
disassociate  the  effect  of  fiber  from  the 
metabolic  effects  of  fat  and  energy 
intake  that  also  are  claimed  to  influence 
the  development  of  colorectal  cancer. 
Although  it  has  been  estimated  that 
cancer  incidence  can  be  reduced  by  35 
percent  by  dietary  changes,  "it  has  been 
remarkably  difficult  to  identify  specific 
components  of  the  diet  that  increase  risk 
or  provide  protection  in  individuals" 
(Ref.  28).  The  comment  said  that  this 
finding  does  not  diminish  the 
importance  of  diet  as  a  factor  in  the 
maintenance  of  health  but  reinforces  the 
importance  of  the  whole  diet  rather  than 
the  contribution  of  individual 
components. 

II.  Review  of  the  Scientific  Evidence 

A.  Federal  Government  Documents 

"The  Surgeon  General's  Report 
Nutrition  and  Health"  (Ref.  47)  reviewed 
human  and  animal  studies  of  fiber  and 
colorectal  cancer  and  noted  that  among 
epidemiologic  studies,  international 
correlation  studies  are  the  most 
consistent  source  of  support  for  the 
relationship.  The  report  found  that  case- 
control  studies  provided  less  consistent 
support,  but  that  many  of  the 
epidemiologic  studies  were  limited  by 
the  lack  of  information  about  the  type  of 
fiber  consumed.  The  report  also  noted 
that  rodent  studies  suggest  the 
importance  of  type  of  dietary  fiber,  but 
the  relevance  of  these  animal  models  to 
human  cancer  needs  to  be  determined. 
The  report  concluded  that  "while 
inconclusive,  some  evidence  also 


sug<^ests  that  an  overall  increase  in 
intake  of  foods  high  in  fiber  might 
decrease  the  risk  for  colon  cancer."  The 
role  of  various  types  of  fiber  that  differ 
in  their  effects  on  water-holding 
capacity,  viscosity,  bacterial 
fermentation,  and  intestinal  transit  time 
has  not  been  resolved  (Ref.  47).  The 
report  concluded  that  current  evidence 
suggests  the  prudence  of  increasing 
consumption  of  whole  grain  foods  and 
cereal  products,  vegetables  (including 
dried  beans  and  peas),  and  fruits  (Ref. 
47). 

USDA/DHHS'  "Nutrition  and  Your 
Health,  Dietary  Guidelines  for 
Americans"  (Ref.  45)  noted  that 
populations  such  as  those  in  the  United 
States  with  diets  low  in  dietary  fiber 
and  complex  carbohydrates  and  high  in 
fat,  especially  saturated  fat,  tend  to 
have  more  heart  disease,  obesity,  and 
some  cancers.  The  guidelines  stated  that 
just  how  dietary  fiber  is  involved  is  not 
yet  clear,  and  that  the  benefit  from  a 
higher  fiber  diet  may  be  from  the  food 
providing  the  fiber  rather  than  from  the 
fiber  alone  (Ref.  45).  The  dietary 
guidelines  recommended  that  the 
American  population  choose  diets  with 
plenty  of  vegetables,  fruits,  and  grain 
products  rather  than  use  of  fiber 
supplements.  Excessive  use  of  fiber 
supplements  is  associated  with  greater 
risk  of  intestinal  problems  and  lower 
absorption  of  some  minerals. 

In  "Healthy  People  2000."  the  Public 
Health  Service  and  the  Department  of 
Health  and  Human  Services  identified 
increased  consumption  of  complex 
carbohydrates  and  fiber-containing 
foods  by  adults  as  a  specific  risk 
reduction  objective  (Ref.  46). 
I  Recommendations  included  increasing 
consumption  of  vegetables  (including 
legumes)  and  fruits  to  5  or  more  ser\'ings 
daily,  and  increasing  consumption  of 
grain  products  to  6  or  more  daily 
servings.  The  report  noted  that  dietary 
patterns  with  higher  intakes  of 
vegetables  (including  legumes),  fruits, 
and  grain  products  are  associated  with  a 
variety  of  health  benefits,  including 
decreased  risk  for  some  types  of  cancer 
(Ref.  46). 

There  are  several  unresolved  issues 
related  to  dietary  fiber  and  cancer 
prevention  (Ref.  46).  For  example,  the 
role  of  specific  types  of  fiber  has  not 
been  delineated.  Other  natural 
substances  present  in  plant  foods,  such 
as  carotenoids,  indoles,  and  flavonoids 
might  also  be  contributing  to  the 
observed  protective  association  for 
certain  cancers  (Ref.  46). 


B.  Other  Reviews  by  Recognized 
Scientific  Bodies 

Several  other  reviews  by  recognized 
scientific  bodies  of  the  role  of  diet, 
nutrition  and  health  have  been 
published  recently  (Refs.  24,  25,  3a  31, 
51,  and  52).  The  conclusions  regarding 
dietary  fiber  and  cancer  reached  in 
these  reports  are  similar  to  those 
reached  in  the  Federal  Government 
reports  above. 

An  expert  advisory  committee  was 
convened  in  1985  by  the  Health 
Protection  Branch  of  the  Department  of 
National  Health  and  Welfare  of  the 
Canadian  Government  to  advise  them 
on  scientific  and  regulatory  issues 
related  to  dietary  fiber  (Ref.  52).  While 
this  report  did  not  specifically  review 
the  area  of  fiber  and  cancer,  it  did 
review  broad  issues  related  to  dietary 
fiber  in  foods.  The  committee  noted  that 
the  relationship  between  the  physico- 
chemical  properties  of  dietary  fibers  and 
their  physiological  effects  is  difficult  to 
evaluate  due  to  the  complexity  of  the 
interactions  of  mixed  fibers  in  foods  and 
to,  in  some  cases,  the  lack  of  uniformity 
in  testing  procedures.  The  committee 
also  recommended  that  manufacturers 
of  food  products,  to  which  non-native 
and/or  novel  fibers  have  been  added  to 
increase  dietary  fiber  content,  may  be 
required  to  provide  evidence 
substantiating  the  safety  and  efficacy  of 
these  products  in  terms  of  accepted 
physiological  effects.  Non-native  fibers 
were  defined  as  fibers  from  traditional 
foods  but  not  naturally  occurring  in  the 
foods  to  which  they  have  been  added: 
novel  fibers  were  defined  as  those 
which  have  not  traditionally  been  part     - 
of  the  human  diet.  The  committee  also 
recommended  that  manufacturers  of 
products  which  have  been  substantially 
enriched  with  native  fibers  should  also 
be  prepared  to  provide  proof  of  efficacy 
and  safety  on  request. 

LSRO  concluded  in  its  1987  report  that 
dietary  fiber  is  an  integral  part  of  a 
healthy  diet  (Ref.  24).  However,  it  also 
concluded  that  the  available  evidence  is 
not  sufficient  to  support  specific, 
quantitative  recommendations  on  the 
role  of  dietary  fiber  for  reducing  the  risk 
of  specific  diseases  in  the  general, 
healthy  population.  The  report  noted 
that  correlational  studies  using  data 
from  different  countries  have  suggested 
a  protective  effect  of  dietary  fiber 
against  colon  cancer,  but  that  such 
studies  cannot  adequately  determine 
whether  high  fiber  intake  per  se  or  the 
low  fat  intake  associated  with 
consumption  of  fiber-rich  foods  is 
responsible  for  the  observed 
associations  (Ref.  24).  The  report  noted 
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that  most  international  correlational 
studies  are  based  on  the  same  Food  and 
Agricultural  Organization  (FAO)  data 
base  and  thus  lacked  independence.  The 
LSRO  report  concluded  that  studies 
correlating  Tiber  intake  and  cancer 
incidence  within  a  single  population 
generally  observed  weaker  associations 
than  the  international  studies.  In 
reviewing  the  case-control  studies  of 
Tiber  intake  and  colon  cancer,  the  report 
noted  inconsistencies  in  the  results. 
Nine  studies  showed  fiber-containing 
foods  to  provide  a  protective  effect, 
eight  studies  showed  no  effect,  and 
three  studies  suggested  that  Tiber  may 
be  a  risk  factor  for  colon  carcinogenesis. 
LSRO  concluded  (Ref.  24)  following  a 
review  of  animal  studies,  that  only 
particular  types  of  Tiber  (especially  fiber 
from  wheat  bran)  are  protective  against 
chemically-induced  colon  cancer  in 
animal  models. 

The  LSRO  report  (Ref.  24) 
recommended  consumption  by  the 
healthy  adult  population  of  a  wide 
variety  of  foods,  such  as  whole-grain 
products,  fruits,  and  vegetables,  leading 
to  a  dietary  fiber  intake  range  of  20  to  35 
g  per  day  (approximately  10  to  13  g  per 
1000  calories). 

The  1989  NAS  report  "Diet  and 
Health"  (Ref.  30)  also  recommended 
increased  consumption  of  vegetables, 
fruits,  breads,  cereals,  and  legumes.  The 
report  concluded  that  the  evidence  for  a 
protective  role  of  fiber  in  colon  cancer 
was  inconclusive.  The  report  noted 
inconsistency  in  the  results  of 
epidemiological  studies,  and  that  animal 
studies  suggested  that  the  type  of 
dietary  fiber  is  important  in  modulating 
the  effects  of  a  colon  carcinogen.  The 
NAS  report  also  noted  that  the  effects 
attributed  to  fiber  in  some  studies  may 
actually  be  produced  by  some  other 
components  of  the  diet.  Thus,  even 
where  the  evidence  is  strongest,  it  has 
not  been  possible  to  adequately 
separate  the  effects  of  fiber  from  those 
of  other  components  of  the  diet  (e.g. 
total  calories,  fats,  vitamins,  minerals, 
and  nonnutritive  constituents  of  fruits 
and  vegetables)  and  nondietary  factors 
(e.g.  socioeconomic  status]  (Ref.  30).  The 
overall  assessment  of  the  evidence  by 
the  NAS  report  was  as  follows:  "In 
general,  the  evidence  for  a  protective 
role  of  dietary  fiber  per  se  in  coronary 
heart  disease,  colon  and  rectal  cancers, 
stomach  cancers  *  *  *  is  inconclusive." 
(Ref.  30). 

The  NRC's  "Recommended  Dietary 
Allowances"  (Ref.  31)  stated  that  the 
consumption  of  diets  rich  in  plant  foods, 
and  therefore  fiber,  is  inversely  related 
to  the  incidence  of  cardiovascular 
disease,  colon  cancer,  and  diabetes  and 


noted  that  because  an  increase  in 
dietary  fiber  consumption  is  almost 
invariably  associated  with  a  change  in 
other  dietary  constituents,  it  is  difficult 
to  establish  a  clear  relationship  with 
dietary  fiber  alone  (Ref.  31).  The  NRC 
recommends  that  a  desirable  fiber 
intake  be  achieved  not  by  adding  fiber 
concentrates  to  the  diet,  but  by 
consumption  of  fruits,  vegetables, 
legumes,  and  wholegrain  cereals,  which 
also  provide  minerals  and  vitamins  (Ref. 
31). 

The  reports  summarized  above  were 
in  agreement  in  their  recommendations 
that  Americans  should  increase  their 
intake  of  fiber-rich  foods.  The  reports 
are  also  in  agreement  in  their 
conclusions  that  it  is  not  clear  if  the 
relationship  between  fiber-rich  foods 
and  lower  rates  of  cancer  and  other 
chronic  diseases  is  the  result  of  the  fiber 
content  of  the  foods  or  of  other  nutrients 
contained  in  these  foods.  Thus,  virtually 
all  recent  dietary  guidelines  encourage 
the  increased  consumption  of  fiber-rich 
foods  rather  than  fiber. 

In  its  report  "Diet,  Nutrition,  and  the 
Prevention  of  Chronic  Diseases,"  (Ref. 
51),  the  World  Health  Organization 
stated  that  dietary  factors  are  known  to 
influence  the  development  of  a  wide 
range  of  chronic  diseases,  including 
cancer,  but  the  relationships  between 
specific  dietary  components  and  cancer 
are  much  less  well-established  than 
those  between  diet  and  cardiovascular 
disease.  The  report  noted  that  for 
populations  in  developed  countries, 
some  epidemiologists  estimate  that  30  to 
40  percent  of  cancers  in  men  and  up  to 
60  percent  of  cancers  in  women  are 
attributable  to  diet  (Ref.  51).  Although 
several  studies  demonstrated  positive 
associations  between  the  risk  of 
colorectal  cancer  (primarily  colon 
cancer)  and  dietary  fat.  the  data  relating 
dietary  fiber  to  colorectal  cancer  are 
equivocal.  The  WHO  report  concluded 
that  it  is  not  clear  whether  dietary  fiber 
is  protective  or  whether  the  apparent 
effect  is  due  to  other  food  constituents 
(Ref.  51). 

The  1990  Canadian  Government 
document  Nutrition 
Recommendations — Report  of  the 
Scientific  Review  Committee  (Ref.  28) 
reviewed  the  literature  on  nutrient 
requirements  and  on  various 
relationships  between  diet  and  disease. 
The  goal  of  the  document  was  to  provide 
guidance  in  the  selection  of  a  dietary 
pattern  providing  essential  nutrients, 
while  reducing  the  risk  of  chronic 
disease  (Ref.  28).  With  respect  to  cancer 
studies,  the  document  noted  that 
international  epidemiologic  studies 
show  an  inverse  relationship  between 


colon  cancer  mortality  and  fiber  content 
of  diets.  The  difficulty  with 
epidemiologic  studies,  the  document 
pointed  out.  is  that  they  suffer  from  an 
inability  to  "disentangle  the  effect  of  the 
fiber  content  in  the  diet  from  the  e^ect 
of  fat  and  energy  intake"  which  can 
influence  the  development  of  colorectal 
cancer  (Ref.  28).  The  document 
concluded  that  various  studies  have 
provided  inconsistent  results  and  some 
have  cast  doubt  on  the  beneficial  effect 
of  fiber.  The  Canadian 
recommendations  are  to  increase 
present  intakes  of  dietary  fiber  from  a 
variety  of  carbohydrates  and  fiber-rich 
foods.  The  addition  of  large  amounts  of 
a  single  source  of  purified  fiber  to  the 
diet  was  not  recommended  (Ref.  28). 
In  1991,  LSRO  reviewed  scientific 
studies  that  have  become  available 
since  publication  of  its  earlier  report 
(Ref.  24).  LSRO  (Ref.  25)  found  no  new 
evidence  to  support  an  association 
between  increased  intake  of  dietary 
fiber  and  decreased  risk  of  cancer.  The 
report  concluded  that  it  remains  to  be 
determined  whether  the  observed 
effects  of  fiber  are  due  strictly  to  fiber, 
to  other  components  of  fiber-rich  food, 
to  displacement  of  fat  or  calories  from 
the  diet  by  fiber,  or  to  a  combination  of 
these  (Ref.  25). 

C.  Review  of  the  Scientific  Evidence 

1.  Selection  and  Evaluation  of  Studies 

a.  Selection  of  studies.  The  criteria 
used  to  select  pertinent  studies  required 
them  to  be  publicly  available  in  English, 
to  provide  a  description  of  the  study 
design  and  results  that  is  adequate  to 
permit  an  evaluation  of  the  study,  to 
include  direct  measurements  or 
quantitative  estimates  of  total  dietary 
fiber  intake  as  a  single  substance  or  as  a 
component  of  foods,  and  to  include 
direct  measurement  of  risk  of  colorectal 
cancer  (prognostic  indicators,  incidence, 
development,  prevalence,  or  mortality). 

Several  types  of  human  studies 
provide  information  on  the  role  of 
dietary  fiber  in  colorectal  cancer. 
Correlational  studies  use  grouped  data 
to  examine  the  relationship  between 
dietary  exposure  and  health  outcome 
among  populations.  These  studies  do  not 
examine  relationships  among 
individuals  and  have  traditionally  been 
regarded  as  useful  for  generating,  rather 
than  testing,  hypotheses  regarding  diet- 
disease  relationships.  Analytic 
epidemiologic  studies  involve 
comparisons  of  individuals  and  have 
been  regarded  as  providing  the  strongest 
type  of  observational  evidence  in  human 
populations.  In  case-control  studies,  the 
relationship  of  an  attribute  (in  this  case. 
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colon  cancer  mortality  and  fiber  content 
of  diets.  The  difficulty  with 
epidemiologic  studies,  the  document 
pointed  out.  is  that  they  suffer  from  an 
inability  to  "disentangle  the  effect  of  the 
fiber  content  in  the  diet  from  the  effect 
of  fat  and  energy  intake"  which  can 
influence  the  development  of  colorectal 
cancer  (Ref.  28).  The  document 
concluded  that  various  studies  have 
provided  inconsistent  results  and  some 
have  cast  doubt  on  the  beneficial  effect 
of  fiber.  The  Canadian 
recommendations  are  to  increase 
present  intakes  of  dietary  fiber  from  a 
variety  of  carbohydrates  and  fiber-rich 
foods.  The  addition  of  large  amounts  of 
a  single  source  of  purified  fiber  to  the 
diet  was  not  recommended  (Ref.  28). 
In  1991,  LSRO  reviewed  scientific 
studies  that  have  become  available 
since  publication  of  its  earlier  report 
(Ref.  24).  LSRO  (Ref.  25)  found  no  new 
evidence  to  support  an  association 
between  increased  intake  of  dietary 
fiber  and  decreased  risk  of  cancer.  The 
report  concluded  that  it  remains  to  be 
determined  whether  the  observed 
effects  of  fiber  are  due  strictly  to  fiber, 
to  other  components  of  fiber-rich  food, 
to  displacement  of  fat  or  calories  from 
the  diet  by  fiber,  or  to  a  combination  of 
these  (Ref.  25). 

C.  Review  of  the  Scientific  Evidence 

1.  Selection  and  Evaluation  of  Studies 

a.  Selection  of  studies.  The  criteria 
used  to  select  pertinent  studies  required 
them  to  be  publicly  available  in  English, 
to  provide  a  description  of  the  study 
design  and  results  that  is  adequate  to 
permit  an  evaluation  of  the  study,  to 
include  direct  measurements  or 
quantitative  estimates  of  total  dietary 
fiber  intake  as  a  single  substance  or  as  a 
component  of  foods,  and  to  include 
direct  measurement  of  risk  of  colorectal 
cancer  (prognostic  indicators,  incidence, 
development,  prevalence,  or  mortality). 

Several  types  of  human  studies 
provide  information  on  the  role  of 
dietary  fiber  in  colorectal  cancer. 
Correlational  studies  use  grouped  data 
to  examine  the  relationship  between 
dietary  exposure  and  health  outcome 
among  populations.  These  studies  do  not 
examine  relationships  among 
individuals  and  have  traditionally  been 
regarded  as  useful  for  generating,  rather 
than  testing,  hypotheses  regarding  diet- 
disease  relationships.  Analytic 
epidemiologic  studies  involve 
comparisons  of  individuals  and  have 
been  regarded  as  providing  the  strongest 
type  of  observational  evidence  in  human 
populations.  In  case-control  studies,  the 
relationship  of  an  attribute  (in  this  case. 


a  dietary  component)  to  a  disease  is 
examined  by  comparing  persons  who 
already  are  diagnosed  with  cancer 
(cases)  to  persons  without  cancer 
(controls).  A  limitation  of  the  case- 
control  study  is  that  diet  is  assessed  in 
the  cases  after  diagnosis,  so  that  cases 
may  unintentionally  overestimate  or 
underestimate  dietary  intakes  of  specific 
foods.  Prospective  cohort  studies 
compare  individuals  who  have  been 
exposed  to  a  risk  factor  to  those  who 
have  not  and  observe  individuals  over 
time  to  determine  if  disease  develops.  In 
cohort  studies,  diet  is  assessed  at  the 
beginning  of  the  study  before  cancer 
develops. 

b.  Evaluation  criteria.  FDA  evaluated 
the  results  of  studies  in  humans  and 
animals  against  general  criteria  for  good 
experimental  design,  execution,  and 
analysis.  The  strengths  and  weaknesses 
of  different  kinds  of  epidemiologic 
studies  and  the  methodologies  for 
dietary  assessment  relevant  to  risk  of 
chronic  diseases,  as  well  as  suggestions 
on  weighing  of  available  evidence,  are 
reviewed  and  discussed  in  the  proposal 
on  general  requirements  for  health 
claims  (published  elsewhere  in  this 
issue  of  the  Federal  Register)  and  are 
also  reviewed  elsewhere  (Ref.  30). 

The  criteria  that  FDA  used  in 
evaluating  epidemiology  studies 
included  reliability  and  accuracy  of  the 
methods  used  in  food  intake  analysis 
and  measurement  of  disease  endpoints. 
choice  of  control  subjects, 
representativeness  of  subjects,  control 
of  confounding  factors  (for  example, 
intake  of  fat  and  other  nutrients;  intake 
of  vegetables),  potential  for 
misciassification  of  individuals  with 
regard  to  dietary  intakes,  and  presence 
of  recall  bias  and  interviewer  bias. 

The  criteria  that  FDA  used  in 
evaluating  studies  in  animals  included 
whether  components  (for  example,  fiber) 
added  to  experimental  diets  were  within 
physiological  ranges  of  intake,  whether 
there  was  control  of  confounding  factors 
(for  example,  through  use  of  isocaloric 
diets),  whether  the  animal  species  was 
appropriate  as  a  model  for  human 
carcinogenesis  in  response  to  dietary 
modification,  and  whether  the  numbers 
of  animals  used,  the  duration  of 
exposures,  the  periods  of  observation, 
and  methods  used  for  assessment  of 
disease  endpoints,  were  appropriate. 

FDA  assessed  the  weaknesses  and 
strengths  of  individual  studies.  FDA 
then  assessed  the  strength  of  the  overall 
evidence  derived  from  the  Federal 
Government  reports,  the  other  reports 
cited  above,  and  the  update  of  the 
scientific  literature,  using  factors 
including  the  strength  of  associations, 
consistency  of  findings,  specificity  of 


reported  associations,  evidence  for  a 
dose-response  relationship,  and 
biological  plausibility.  FDA's 
conclusions  reflect  the  strength, 
consistency,  and  the  degree  of 
concordance  among  results  obtained 
from  a  variety  of  types  of  studies. 

FDA  also  considered  several  factors 
identified  by  the  NAS  in  its  evaluation 
of  the  scientific  basis  for  a  relationship 
between  intake  of  dietary  fiber  and 
cancer  (Ref.  30).  The  NAS  report 
cautioned  that  analysis  of  study  results 
based  on  measures  of  total  dietary  fiber 
alone  could  be  misleading  because  of 
the  complex  nature  of  the  dietary 
substances  subsumed  under  the  term 
"fiber."  In  many  studies,  no  quantitative 
data  were  given  on  the  intake  of  total 
dietary  fiber  or  of  subcomponents  of 
fiber.  NAS  (1989)  also  ^ated  that  in 
view  of  the  importance  of  fat  intake  and 
total  caloric  intake,  data  from  studies 
that  are  controlled  for  energy,  fat.  and 
other  nutrients  are  the  most  useful.  Fiber 
intake  is  correlated  with  caloric  intake, 
which  in  turn  is  correlated  with  fat 
intake.  Finally,  the  report  cautioned  that 
homogeneity  of  dietary  fiber  intake 
Iwithin  a  population  may  make  it 
difficult  to  detect  an  effect  of  high  fiber 
diet  on  incidence  of  cancer  (Ref.  30). 

2.  Human  Studies 

The  Federal  Government  reports  and 
the  other  reports  cited  above  noted  that 
the  effect  of  fiber-rich  foods  was  best 
documented  relative  to  risk  of  colorectal 
cancer.  FDA  reviewed  all  publicly 
available  colon  and  rectal  cancer 
studies  in  human  subjects  published 
from  1988  to  the  present.  This  review 
was  undertaken  to  determine  if  more 
recent  data  provided  additional 
evidence  on  an  association  between 
dietary  fiber  and  risk  of  colorectal 
cancers,  and  if  new  results  would  alter 
the  conclusions  of  the  earlier  reports. 

a.  Correlational  studies.  A  brief 
summary  of  correlational  studies 
relating  to  associations  between  dietary 
fiber  and  risk  of  colorectal  cancer 
reviewed  in  "The  Surgeon  General's 
Report"  (Ref.  47)  and  in  reports  by  other 
scientific  bodies  is  presented  here. 
Many  correlational  studies  have 
suggested  a  protective  effect  of  dietary 
fiber  against  colon  cancer  (Refs.  24  and 
47).  Twenty-one  of  24  correlational 
studies  reviewed  in  "The  Surgeon 
General's  Report"  (Ref.  47)  identified  an 
inverse  association  between  intake  of 
dietary  fiber,  cereals,  or  vegetables  and 
occurrence  of  colon  cancer.  Three  of  the 
24  studies  showed  no  effect.  One 
international  study  (Ref.  26)  found  an 
inverse  association  between  colon 
cancer  and  total  dietary  fiber  and 
reported  a  protective  effect  of  cereal 


fiber,  even  after  adjustment  for  intake  of 
fat  or  meat.  Some  of  these  studies  also 
showed  correlations  between  intake  of 
other  nutrients  and  colon  cancer.  Thus, 
while  patterns  of  eating  foods  high  in 
fiber  showed  good  correlation  with  low 
colon  cancer  rates,  other  dietary 
components  might  also  be  influencing 
this  association  (Ref.  47). 

Two  recent  studies  (Table  1)  have 
correlated  colorectal  cancer  mortality 
with  population-based  dietary  intake 
data.  Rosen  et  al.  (Ref.  37)  correlated 
colon  cancer  mortality  rates  from  1969 
to  1978  with  estimates  of  dietary  intake 
of  fiber  for  24  counties  in  Sweden. 
Dietary  fiber  intake  was  calculated  from 
household  food  expenditure  data 
(excluding  foods  eaten  outside  the 
home)  for  1978.  Results  showed  a  strong 
negative  correlation  (inverse 
relationship)  between  dietary  fiber  and 
colorectal  cancer  in  both  men  (r—  —0.75) 
and  women  (r=  —0.67)  ("r"  means 
simple  correlation  coefficient),  and  this 
association  was  not  altered  by 
controlling  for  fat  intake.  Rosen  et  al. 
(Ref.  37)  observed  similar  correlations 
for  high-fiber  breads.  No  effects  of 
vegetable  consumption  on  colorectal 
cancer  were  observed  (Ref.  37). 

Daily  per  capita  total  dietary  fiber 
intake  was  estimated  to  be  12  g  based 
on  expenditure  data.  Regional  data 
showed  a  high  intake  of  milk  and  fat  as 
well  as  fiber  in  areas  with  low  mortality 
rates  from  colorectal  cancer.  A  major 
limitation  of  correlational  studies  is  that 
dietaty  intakes  are  not  necessarily 
assessed  in  the  individuals  who  develop 
the  disease  under  investigation.  This 
limitation  and  regional  differences  in 
dietary  intakes  may  explain  why  high 
intakes  of  fat.  fiber,  and  milk  were 
associated  with  low  mortality  rates  from 
colorectal  cancer  in  the  study  by  Rosen 
(Ref  37). 

Morales  Suarez-Varela  et  al.  (Ref.  29) 
(Table  1)  undertook  a  correlational 
study  of  diet  and  rectosigmoid  cancer  in 
Spain.  The  investigators  correlated 
standardized  mortality  and  morbidity 
data  from  rectal  and  sigmoid  colon 
cancer  in  50  Spanish  provinces  with 
dietary  fiber  (type  unspecified) 
consumption  estimated  from  food 
composition  tables  of  the  National 
Statistical  Institute.  Consumption  of 
vegetable  fats,  butter  and  pork  lard, 
total  animal  fats,  and  fiber  showed  no 
correlation  with  provincial  morbidity 
and  mortality  due  to  rectal  cancer.  Sex- 
specific  standardized  morbidity  ratios 
for  men  showed  a  modest  positive 
correlation  (0.3344;  p<0.01)  of  fiber 
consumption  with  rectosigmoid  colon 
cancer  morbidity.  These  observations 
are  difficult  to  interpret  because  the 
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study  combined  data  from  rectal  and 
lower  (sigmoid)  colon  cancer  cases. 

b.  Case-control  studies.  In  several 
recent  case-control  studies,  patients 
with  colon  cancer  and  matched  controls 
were  interviewed  about  previous  fiber 
intake  (Table  2).  Kune  et  al.  (Ref.  21) 
(Table  2).  in  a  study  of  715  colorectal 
cancer  cases  and  controls,  analyzed 
data  on  total  fiber,  vegetable  fiber,  and 
fruit  fiber  intake.  Dietary  information 
covering  the  previous  20  years  was 
obtained  from  subjects  by  interview. 
Although  uncontrolled  analysis  for  total 
fiber,  vegetable,  fruit,  and  cereal  fiber 
gave  a  negative  association  with 
colorectal  cancer,  the  effect  was 
removed  when  micronutrients,  fats,  and 
energy  were  controlled.  By  examining 
interaction  effects,  the  combination  of 
high  fiber  intake  and  high  vegetable 
intake  was  found  to  be  protective, 
although  neither  was  independently 
protective.  The  source  of  the  fiber 
(cereal,  vegetable,  or  fruit)  did  not  alter 
the  interaction.  The  types  of  fiber 
involved  (soluble  or  insoluble)  were  not 
identified  (Ref.  21). 

Tuyns  et  aL  (Ref.  44)  (Table  2) 
conducted  a  case-control  study  of  453 
colon  cancer  patients,  356  rectal  cancer 
patients,  and  2,851  population-based 
controls  in  2  Belgian  provinces.  Cases 
were  asked  about  their  usual  food 
intakes  over  1  week  before  the  onset  of 
illness  and  controls  at  the  time  of 
interview.  Only  50  percent  of  the  case 
series  were  successfully  interviewed. 
Logistic  regression  analysis  was  used  to 
estimate  the  relative  risk  of  colon  and 
rectal  cancer,  controlling  for  age,  sex, 
province,  total  calories,  and  other 
nutrients.  Dietary  fiber  intake  was 
significantly  negatively  associated  with 
both  colon  and  rectal  cancer  (i.e..  the 
higher  the  fiber  intake,  the  lower  the 
incidence  of  these  cancers),  and  there 
was  a  negative  linear  trend  indicative  of 
an  intake  response  (Ref.  44).  This  trend 
was  not  affected  by  adjustments  for 
calorie  intake.  However,  the  low 
response  rate  of  the  cases  (50  percent) 
may  have  introduced  selection  bias  and 
substantially  reduces  the  confidence 
that  can  be  placed  in  the  results. 

West  et  al.  (Ref.  48)  (Table  2)  studied 
dietary  intake  in  231  colon  cancer  cases 
from  the  Utah  Cancer  Registry  and  391 
controls  identified  by  random  digit 
dialing.  A  stratified  random  sample  of 
control  individuals  within  the  selected 
households  was  chosen  to  reflect  sex, 
age  within  5  years,  and  county  of 
residence  of  cases.  Food  intake  was 
assessed  by  a  food  frequency 
questionnaire  for  the  2  to  3  years  prior  to 
the  interview.  Interviews  were 
completed  for  71  percent  of  cases  and  74 


percent  of  controls.  Odds  ratios  and 
multiple  logistic  regression  analysis 
were  used  to  estimate  the  risk  of  colon 
cancer  controlling  for  age,  body  mass 
index,  and  energy  intake,  but  not  for 
other  dietary  factors.  Increased  crude 
fiber  intake  was  associated  with  a 
decreased  risk  of  colon  cancer  for  both 
males  and  females.  Ninety  percent 
confidence  intervals  were  used  in  the 
statistical  analysis  and  this  finding  was 
significant  at  the  0.10  level. 

A  detailed  analysis  of  dietary  fiber 
components  was  undertaken  in  a  case- 
control  study  in  western  New  York  of 
428  colon  cancer  cases.  422  rectal  cancer 
cases,  and  neighborhood  controls  (Refs. 
9  and  10)  (Table  2).  Cases  were 
identified  from  hospital  pathology 
reports.  Sixty-five  percent  of  colon 
cancer  patients.  54  percent  of  rectal 
cancer  patients,  and  53  percent  of 
eligible  controls  were  interviewed 
regarding  frequency  of  consumption  of 
foods  for  1  year  prior  to  onset  of 
symptoms.  Total  dietary  fiber  was 
classified  by  source  from  grain,  or  fruit, 
or  vegetables,  and  for  each  of  these,  the 
soluble  and  insoluble  components  were 
identified.  Insoluble  fiber  from  each 
source  (grain,  fruit,  or  vegetables)  was 
further  classified  as  hemicellulose, 
cellulose,  or  lignin.  Conditional  logistic 
regression  analysis,  with  adjustment  for 
fat  intake,  was  used  to  estimate  the 
impact  of  total  fiber  and  each  of  five 
fiber  components  &om  grains  and  fruit 
or  vegetables  on  risk  of  colon  and  rectal 
cancer.  Separate  analyses  were 
performed  for  males  and  females. 
Reduction  in  risk  of  colon  cancer  was 
associated  with  intake  of  grain  fiber  in 
both  males  and  females  and  with  fiber 
from  fruit  or  vegetable  sources  for  males 
only.  Insoluble  grain  fiber  was  more 
strongly  associated  with  reduction  in 
risk  of  colon  cancer  than  soluble  fiber. 
Analysis  of  risk  of  rectal  cancer  showed 
a  protective  effect  of  fruit  or  vegetable 
fibers  but  not  grain  fibers.  There  were 
no  differences  in  the  effects  of  soluble 
and  insoluble  fiber.  However,  the 
analysis  did  not  control  for  other 
components  of  fruits  and  vegetables  that 
might  affect  cancer  risk.  Furthermore, 
the  low  response  rates  for  cases  and 
controls  may  introduce  selection  bias. 

Wohlleb  et  al.  (Ref.  50)  (Table  2) 
conducted  a  small  case-control  study  of 
colorectal  cancer  (43  patients  and  41 
controls)  in  men  at  a  U.S.  Veterans 
Administration  hospital.  Demographic 
traits,  medical  history,  occupational 
history,  use  of  alcohol  and  tobacco,  and 
other  information  were  obtained  by 
questionnaire  that  also  collected  data 
about  weekly  intakes  of  55  food  items 
(that  is.  current  diet  was  surveyed). 


Consumption  of  cauliflower  (a 
cruciferous  vegetable)  was  significantly 
associated  with  fewer  cancers  in  this 
study.  Consumption  of  rolled  oats 
appeared  as  a  significant  protective 
factor  against  colorectal  cancer,  and 
other  high-fiber  foods  (wheat  bran  and 
unpeeled  apples)  were  apparently 
protective  (Ref.  50). 

A  case  control  study  conducted  in 
Stockholm,  Sweden,  involved  452 
subjects  with  colon  cancer,  268  subjects 
with  rectal  cancer,  and  a  population 
based  control  group  (Ref.  8)  (Table  2). 
Dietary  data  for  the  previous  5  years 
was  obtained  by  a  food  frequency 
questionnaire.  Interviews  were 
completed  for  76  percent  of  cases  and  87 
percent  of  controls.  A  protective  effect 
of  high  fiber  intake  against  colon  cancer 
was  found  in  men  (RR  =  0.5)  but  not  in 
women  (RR  =  1.2).  Fiber  appeared  to  be 
protective  against  rectal  cancer  in  both 
sexes  (RR  for  all  subjects  =  0.5).  The 
data  were  analj'zed  controlling  for  year 
of  birth  and  protein  intake  but  not  for 
other  nutrients.  There  was  an 
interaction  effect  observed  between 
protein  and  fiber  intake  such  that  fiber 
had  a  greater  protective  effect  in  those 
consuming  a  low  protein  diet. 

A  case-control  study  performed  in 
Utah  (Ref.  40)  (Table  2)  involved  231 
colon  cancer  cases  and  391  controls. 
Subjects  were  interviewed  about  diet  for 
the  2  years  prior  to  diagnosis. 
Consumption  of  fruits,  vegetables,  and 
grain  was  estimated  by  a  food  frequency 
questionnarie.  Fiber  intake  was 
calculated  from  several  food  tables,  and 
in  some  cases  actual  analysis  of  foods 
was  performed  to  allow  assessment  of 
the  effects  of  chemically-defined  fiber 
fractions.  Body  mass  index,  caloric 
intake,  membership  in  the  Mormon 
church,  and  age  were  controlled  for  by 
statistical  adjustment  The  effect  of  fiber 
varied  with  the  chemical  type  and  food 
source.  Intake  of  fruits  and  vegetables 
was  negatively  related  to  risk  of  colon 
cancer  in  males  and  females.  Intake  of 
grain  fiber  was  not  protective.  The 
effects  of  neutral  detergent  fiber  or 
dietary  fiber  as  determined  by  the 
method  of  Bitner  were  weak  and 
inconsistent.  Fiber  effects,  when 
detected,  were  usually  of  greater 
magnitude  in  males.  This  study  is  one  of 
the  few  to  examine  the  effects  of  several 
analytically  defined  fiber  fractions.  The 
results  suggest  that  fibers  from  different 
food  sources  have  different  effects. 

Lee  et  al.  (Ref.  23)  (Table  2)  conducted 
a  case-control  study  of  132  colon  cancer 
cases  and  71  rectal  cancer  hospital 
cases  in  Singapore.  Dietary  information 
was  obtained  about  usual  diets 
consumed  1  year  prior  to  the  interview. 
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Consumption  of  cauliflower  (a 
cruciferous  vegetable)  was  significantly 
associated  with  fewer  cancers  in  this 
study.  Consumption  of  rolled  oats 
appeared  as  a  significant  protective 
factor  against  colorectal  cancer,  and 
other  high-fiber  foods  (wheat  bran  and 
unpeeled  apples)  were  apparently 
protective  (Ref.  50). 

A  case  control  study  conducted  in 
Stockholm,  Sweden,  involved  452 
subjects  with  colon  cancer,  268  subjects 
with  rectal  cancer,  and  a  population 
based  control  group  (Ref.  8)  (Table  2). 
Dietary  data  for  the  previous  5  years 
was  obtained  by  a  food  frequency 
questionnaire.  Interviews  were 
completed  for  76  percent  of  cases  and  87 
percent  of  controls.  A  protective  effect 
of  high  fiber  intake  against  colon  cancer 
was  found  in  men  (RR  =  0.5)  but  not  in 
women  (RR  =  1.2).  Fiber  appeared  to  be 
protective  against  rectal  cancer  in  both 
sexes  (RR  for  all  subjects  =  0.5).  The 
data  were  analj-zed  controlling  for  year 
of  birth  and  protein  intake  but  not  for 
other  nutrients.  There  was  an 
interaction  effect  observed  between 
protein  and  fiber  intake  such  that  fiber 
had  a  greater  protective  effect  in  those 
consuming  a  low  protein  diet. 

A  case-control  study  performed  in 
Utah  (Ref.  40)  (Table  2)  involved  231 
colon  cancer  cases  and  391  controls. 
Subjects  were  interviewed  about  diet  for 
the  2  years  prior  to  diagnosis. 
Consumption  of  fruits,  vegetables,  and 
grain  was  estimated  by  a  food  frequency 
questionnarie.  Fiber  intake  was 
calculated  from  several  food  tables,  and 
in  some  cases  actual  analysis  of  foods 
was  performed  to  allow  assessment  of 
the  effects  of  chemically-defined  fiber 
fractions.  Body  mass  index,  caloric 
intake,  membership  in  the  Mormon 
church,  and  age  were  controlled  for  by 
statistical  adjustment.  The  effect  of  fiber 
varied  with  the  chemical  type  and  food 
source.  Intake  of  fruits  and  vegetables 
was  negatively  related  to  risk  of  colon 
cancer  in  males  and  females.  Intake  of 
grain  fiber  was  not  protective.  The 
effects  of  neutral  detergent  fiber  or 
dietary  fiber  as  determined  by  the 
method  of  Bitner  were  weak  and 
inconsistent.  Fiber  effects,  when 
detected,  were  usually  of  greater 
magnitude  in  males.  This  study  is  one  of 
the  few  to  examine  the  effects  of  several 
analytically  defined  fiber  fractions.  The 
results  suggest  that  fibers  from  different 
food  sources  have  different  effects. 

Lee  et  al.  (Ref.  23)  (Table  2)  conducted 
a  case-control  study  of  132  colon  cancer 
cases  and  71  rectal  cancer  hospital 
cases  in  Singapore.  Dietary  information 
was  obtained  about  usual  diets 
consumed  1  year  prior  to  the  interview. 


Intakes  of  cruciferous  vegetables  and  a 
high  intake  of  vegetables  relative  to 
meats  were  generally  protective  against 
colorectal  cancer.  Fiber  was  protective 
for  rectal  cancer  (OR =0.46;  p<0.05)  but 
not  for  colon  cancer.  Protective  effects 
were  reported  for  cruciferous  vegetables 
(OR  =  0.50<0.01).  The  authors  urged 
caution  in  interpreting  their  data  for 
rectal  cancer,  however,  because  of  the 
small  number  of  cases. 

One  study  examined  the  dietary 
patterns  of  patients  with  colonic  polyps 
(considered  a  precursor  lesion  to  colon 
cancer)  and  of  individuals  without 
polyps.  Hoff  et  al.  (Ref.  15)  (Table  2) 
assessed  dietary  intake  from  5-day  food 
records  in  a  case-control  study  utilizing 
patients  participating  in  endoscopic 
screening  for  colonic  polyps.  Nutrient 
intake  of  patients  with  and  without 
polyps  was  compared.  Patients  were  not 
aware  of  their  polyp  status  when  they 
completed  the  food  intake  records. 
Results  revealed  that  patients  with  large 
polyps  consumed  significantly  less  total 
dietary  fiber  and  less  total  carbohydrate 
than  patients  without  polyps.  Intake  of 
vitamin  C  and  cruciferous  vegetables 
did  not  differ  significantly  among 
patients  with  or  without  polyps, 
although  patients  with  multiple  polyps 
had  a  significantly  lower  intake  of 
cruciferous  vegetables  and  vitamin  C 
compared  to  patients  with  only  a  single 
polyp.  Assessment  of  diets  1  to  2  years 
or  more  prior  to  onset  of  symptoms 
would  have  provided  more  useful 
information. 

Benito  et  al.  (Ref.  4)  (Table  2) 
conducted  a  case-control  study  of  286 
colorectal  cancer  patients.  295  age  and 
sex-matched  community  controls,  and 
203  hospital  controls  on  the  Spanish 
island  of  Majorca.  The  participants  were 
given  a  food  frequency  questionnaire 
covering  the  6  months  prior  to  the 
interview.  Consumption  of  high-fiber 
vegetables  was  found  to  have  no  effect 
on  the  risk  of  colorectal  cancer.  No  data 
on  total  fiber  or  its  components  were 
provided.  Slattery  et  al.  (Ref.  41) 
conducted  a  case-control  study 
correlating  diet  prior  to  diagnosis  with 
survival  time  in  colon  cancer  patients. 
Dietary  information  for  the  2  to  5  years 
prior  to  diagnosis  of  colon  cancer  was 
collected  by  interview.  The  highest 
quartile  of  fiber  intake  was  associated 
with  decreased  survival  time. 

c  Prospective  studies,  in  two  recent 
prospective  studies,  dietary  intakes  of 
individuals  were  estimated  at  baseline 
by  mailed  questionnaire  and  then 
individuals  were  followed  over  time  for 
occurrence  of  disease.  Willet  et  al.  (Ref. 
49)  (Table  3)  in  a  study  involving  6  years 
of  followup  of  88,751  female  nurses 


(ages  34  to  59  years)  found  no  evidence 
of  a  protective  effect  of  intake  of  total 
crude  fiber  on  colon  cancer.  A  high 
intake  of  crude  fiber  from  fruit,  but  not 
from  vegetables  or  cereal  showed  a 
significant  protective  effect  but  this 
effect  was  not  statistically  independent 
of  intake  of  red  meat 

Heilbrun  et  al.  (Ref.  13)  (Table  3) 
conducted  a  nested  case-control  study 
of  8.006  Japanese-American  men  in 
Hawaii,  with  361  controls.  102  cases  of 
colon  cancer,  and  80  cases  of  rectal 
cancers.  Dietary  intakes  of  crude  fiber 
were  based  on  a  single  24-hour  recall 
collected  between  1965  to  1968.  Cancer 
cases  consumed  an  estimated  11.4  to 
12.1  g  per  day  of  crude  fiber  while 
controls  consumed  11.6  g  of  crude  fiber 
per  day.  Proportional  hazards  models 
adjusted  for  age,  and  for  alcohol  intake 
in  the  cases  of  rectal  cancer,  were  used 
to  estimate  the  relative  risk  of  colon  and 
rectal  cancer.  The  models  included  all 
micronutrients,  fat.  calories,  saturated 
fat,  protein,  cholesterol,  and 
carbohydrates.  Fiber  was  protective  in 
the  low  fat  group  when  the  cohort  was 
divided  into  two  groups  at  the  median 
level  of  fat  intake  of  colon  cancer  cases. 
When  fat  intake  was  less  than  61  g  per 
day,  risk  of  colon  cancer  decreased  as 
consumption  of  fiber  increased 
(p<  0.042). 

d.  Meta-analysis  of  epidemiologic 
studies.  Trock  et  aL  (Ref.  43)  performed 
a  thorough  review  with  reanalysis  of 
data  from  all  English-language 
epidemiologic  studies  concerning 
colorectal  cancer  and  fiber,  vegetables, 
grains,  or  fruit  published  from  1970 
through  1986.  The  review  included  23 
case-control  studies,  7  international 
correlation  studies,  8  within-country 
correlation  studies,  2  cohort  studies,  and 
3  time-trend  studies.  Trock  et  al.  (1990) 
made  an  aggregate  assessment  of  the 
strength  of  evidence  from  numerous 
observational  epidemiologic  studies  and 
meta-analysis  of  data  from  16  of  23  case- 
control  studies.  Both  types  of  analyses 
indicated  that  the  majority  of  studies 
give  support  for  a  protective  effect  of 
fiber-rich  foods  against  colorectal 
cancer.  Risk  estimates  based  on 
vegetable  consumption  were  only 
slightly  more  convincing  than  those 
based  on  estimates  of  fiber  intake.  The 
authors  noted  that  the  data  do  not 
permit  discrimination  of  the  fiber  and 
nonfiber  effects  of  vegetables  (Ref.  43). 

e.  Intervention  studies.  DeCosse  et  al. 
(Ref.  7)  conducted  a  long  term, 
randomized  intervention  study  aimed  at 
reducing  rectal  polyp  recurrence  in 
patients  with  familial  polyposis.  Adults 
patients  (n  =  58)  having  undergone 
previous  total  colectomy  for  familial 


polyposis  were  given  daily  supplements 
of  vitamins  C  and  E  alone  or  with  wheat 
bran,  and  rectal  polyp  number  and  size 
was  assessed  repeatedly  over  a  4-year 
period.  Fiber  appeared  to  reduce  mean 
polyp  size  over  time,  especially  if  total 
intake  of  fiber  was  calculated  as  dietary 
sources  plus  fiber  supplement.  Thus,  the 
authors  concluded  that  benign  large 
bowel  neoplasia  was  inhibited  by 
intakes  of  grain  fiber  supplements 
greater  than  11  g  per  day.  It  is  not 
known  whether  the  results  of  this  study 
can  be  applied  directly  to  the  much 
more  common  clinical  situation  of 
sporadic  colonic  polyps. 

f.  Mechanistic  studies.  The 
mechanisms  by  which  fiber  may  affect 
colonic  carcinogenesis  are  unknown. 
Proposed  mechanisms  include  effects  of 
fiber  to: 

(a)  Dilute  fecal  bile  acids  which  may 
have  growth  promoting  effects  on  small 
adenomas; 

(b)  Reduce  fecal  mutagenicity. 

(c)  Alter  fecal  bulk: 

(d)  Increase  fecal  transit  time; 

(e)  Alter  colonic  mucin; 

(f)  Change  fecal  pH:  and 

(g)  Alter  colonic  cell  proliferation. 
Newer  hypotheses  have  focused  on 
the  role  of  microbial  fermentation  in 
cancer  prevention  (Ref.  22).  A  number  of 
studies  have  been  performed  in  attempts 
to  test  which  of  these  potential 
mechanisms  may  affect  tumorigenesis. 

FDA  reviewed  a  number  of  studies 
that  examined  hypothesized  risk  factors 
for  colon  cancer  such  as  cell  turnover, 
fecal  bile  acids,  and  fecal  mutagens. 
Such  studies  are  helpful  in  determining 
possible  mechanisms  of  action  for 
effects  of  fiber  or  fiber-rich  foods  on 
carcinogenesis.  Fiber  type  and  amount 
can  be  carefully  controlled  in  animal 
and  human  mechanistic  studies.  As  a 
result,  it  should  be  possible  to 
distinguish  effects  of  fiber  from  effects 
of  other  components  of  fiber-rich  foods. 

Reddy  et  al.  (ReL  35).  in  a  study 
involving  supplementing  the  diet  with  a 
mixture  of  high-fiber  oat  and  whole 
wheat  bread,  found  a  significant 
decrease  in  fecal  secondary  bile  acid 
concentration  and  decreased  fecal 
mutagenicity  with  increased  fiber  intake 
in  the  form  of  high-fiber  bread. 

Reddy  et  al.  (Ref.  34).  in  a  dietary 
intervention  study,  instructed  subjects 
to  eat  a  high  fiber,  low  fat.  low  meat 
diet,  similar  to  the  "Pritikin"-type  diet. 
The  dietary  intervention  increased  stool 
weight  and  decreased  bile  fecal  acid 
concentration  (effects  that  are  thought  to 
be  protective  against  colon 
carcinogenesis).  The  interpretation  of 
the  study  was  complicated  by 
significant  weight  loss  in  the  subjects 
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and  major  dietary  changes  other  than 
alterations  in  dietary  fiber.  The  study 
design  did  not  use  a  contemporaneous 
control  group  and  did  not  attempt  to 
crossover  treatments. 

In  a  well-designed  study,  Reddy  et  al. 
(Ref.  33)  fed  wheat  bran,  cellulose,  or 
oat  bran  to  human  subjects  in  a 
randomized  crossover  design.  Both 
wheat  bran  and  cellulose  reduced  fecal 
mutagenicity,  fecal  bile  acid 
concentration,  and  fecal  neutral  sterol 
concentration.  These  are  all  considered 
positive  changes  toward  reducing  colon 
cancer  risk.  Oat  bran,  however,  did  not 
significantly  alter  these  parameters 
compared  to  those  measured  with  the 
baseline  "normal"  diet. 

Allinger  et  al.  (Ref.  3)  instructed 
subjects  to  increase  their  intake  of  fruits, 
vegetables,  and  grains,  eliminate  meat 
and  eggs,  and  consume  only  fermented, 
rather  than  fresh,  dairy  products.  The 
change  in  diet  was  conducted  in  three 
"shifts"  (March,  May,  and  August)  to 
attempt  to  control  for  seasonal 
variability.  The  total  dietary  change 
resulted  in  increased  fecal  weight  and 
decreased  soluble  fecal  deoxycholic 
acid  (both  thought  to  be  favorable 
changes  for  reduced  risk  of  colon 
cancer).  Because  of  the  combined 
dietary  approach,  it  cannot  be 
determined  whether  the  additional  fiber 
or  the  other  changes  in  the  diet  were 
responsible  for  the  observed  alterations 
in  the  fecal  parameters. 

Johansson  et  al.  (Ref.  18).  in  another 
study  utilizing  the  same  subjects  and 
diets,  as  Allinger  et  al.  (1990),  examined 
changes  in  fecal  bacterial  enzyme 
activities  in  response  to  the  dietary 
modifications.  The  dietary  change 
decreased  the  activity  of  three  fecal 
bacterial  enzymes  considered  to  be 
important  in  colonic  carcinogenesis. 
Most  of  the  effect  was  apparently  the 
result  of  dilution  by  increased  stool 
volume.  Moreover,  the  importance  of 
these  bacterial  enzymes  in  the 
development  of  human  colon  cancer  is 
unknown.  It  cannot  be  determined 
whether  the  additional  fiber  or  the  other 
changes  in  the  diet  were  responsible  for 
the  observed  alterations  in  the  fecal 
parameters. 

Alberts  et  al.  (Ref.  2)  examined  rectal 
cell  proliferation  in  a  trial  of  wheat  bran 
supplementation  (13.5  g  per  day)  in 
patients  in  whom  colons  were  removed 
for  treatment  of  colon  cancer.  Seventeen 
patients  (aged  54  to  70  years),  at  high 
risk  of  recurrent  colorectal  cancer, 
participated  in  the  8-week  study.  Rectal 
cell  proliferation  was  assessed  by  two 
methods  both  pre-  and  post-diet 
intervention.  One  method  of  assay 
showed  a  significant  mean  decrease  in 
rectal  cell  proliferation  after  2  months  of 


wheat  bran  supplementation  while  the 
other  showed  no  change. 

Kashtan  et  al.  (Ref.  19)  found  that  100 
g  of  oat  bran  decreased  fecal  pH 
significantly  in  normal  volunteers,  while 
lesser  quantities  of  oat  bran  did  not 
produce  significant  reductions  in  fecal 
pH.  Psyllium  and  wheat  bran  did  not 
affect  fecal  pH.  The  importance  of  fecal 
pH  in  colon  cancer  has  not  been 
determined. 

In  a  study  by  Friedman  et  al.  (Ref.  11), 
human  colonic  cells  were  incubated  in 
vitro  with  psyllium  or  bile  salts.  Small 
decreases  in  the  cytotoxicity  of  the  bile 
salts  were  noted  with  the  addition  of 
psyllium,  and  other  alterations  in  cell 
growth  were  seen  when  various  short 
chain  fatty  acids  (products  of  bacterial 
digestion  of  fiber  in  the  large  intestine) 
were  added.  However,  adding  ungraded 
psyllium  to  a  cell  culture  is  not  reflective 
of  the  bacterial  metabolism  of  this 
material  which  occurs  in  the  colon  in 
vivo.  No  rationale  is  provided  to  relate 
the  concentrations  or  relative 
proportions  of  short  chain  fatty  acids 
added  to  the  culture  to  the  products  of 
actual  bacterial  digestion  of  psyllium  in 
vivo.  Thus,  the  in  vitro  conditions  in  this 
study  may  not  be  physiological. 

3.  Animal  Studies 

As  mentioned  previously,  most 
laboratory  animal  studies  of  dietary 
fiber  and  cancer  have  focused  on  colon 
cancer.  Results  of  numerous  animal 
studies  are  reviewed  by  LSRO  (Ref.  24), 
in  The  Surgeon  General's  Report.  (Ref. 
47),  and  in  "Diet  and  Health"  (Ref.  30). 
Recent  reviews  include  those  (Refs.  17 
and  32). 

Effects  of  dietary  fiber  on  colon 
carcinogenesis  in  animals  are  frequently 
studied  following  exposure  of  the 
animals  to  a  compound  such  as  1,2- 
dimethylhydrazine  (DMH)  which  is 
known  to  be  carcinogenic  to  the  colon. 
The  animals  are  then  fed  varying 
amounts  and  types  of  dietary  fibers  and 
subsequent  effects  tumorigenesis  are 
observed.  The  carcinogen  is  usually 
given  weekly  via  a  tube  into  the 
stomach  or  injection  for  a  5-  to  10-week 
period.  Tumors  begin  to  develop  within 
2  to  3  months  following  completion  of 
carcinogen  treatment. 

The  1987  LSRO  (Ref.  24)  report  notes 
that  studies  using  animal  models  to 
examine  the  role  of  various  types  of 
dietary  fiber  in  the  development  of 
carcinomas  of  the  colon  provide 
conflicting  results.  One  of  the  factors 
that  has  a  major  effect  on  the  results  of 
carcinogenesis  studies  is  the  type  of 
dietary  fiber  fed  to  the  animals.  Many 
studies  have  shovtm  that  not  all  fiber 
types  reduce  experimental  colon  cancer. 
Dietary  soybean  bran  and  rice  bran 


showed  no  effect  on  DMH-induced 
colon  carcinogenesis  in  rats,  while  oat 
bran  had  an  enhancing  effect.  Com  bran 
had  either  an  enhancing  effect  or  no 
effect  on  colon  carcinogenesis,  while  10 
percent  guar  gum  was  shown  to  enhance 
tumor  development.  Most  studies  with 
wheat  bran  show  an  inhibitory  effect. 
The  1987  LSRO  (Ref.  24)  report  states 
that  both  the  physical  and  chemical 
properties  of  a  fiber  source  are  probably 
important  in  determining  its  effects.  Of 
all  fiber  types  studied,  the  authors 
considered  wheat  bran  to  have  the  most 
consistent  inhibitory  effects  on  colonic 
tumor  development. 

Many  factors  besides  the  type  of  fiber 
fed  were  noted  to  affect  the  outcome  of 
these  studies,  including  the  type  and 
dose  of  carcinogen  given,  the  sex  and 
strain  of  animal,  the  total  duration  of  the 
study,  and  whether  the  fiber  was  fed 
during  the  initiation  phase  (while 
carcinogen  is  being  given)  or  during 
promotion  (after  completion  of 
carcinogen  treatment). 

"The  Surgeon  General's  Report"  (Ref. 
47)  noted  that  wheat  bran  was  found  to 
be  protective  in  most  but  not  all  animal 
studies.  Results  of  animal  studies  of 
fibers  such  as  com  bran,  rice  bran,  oat 
bran,  pectin,  and  guar  gum  were  much 
less  consistent.  Some  studies  showed  a 
protective  effect,  more  tended  to  show  a 
tumor-enhancing  effect,  and  others 
showed  no  effect.  'The  Surgeon 
General's  Report"  (Ref.  47)  concluded 
that  the  relevance  of  these  animal 
models  to  human  cancer  needs  to  be 
determined. 

The  NAS,  in  "Diet  and  Health"  (Ref. 
30)  cited  a  diversity  of  results 
(protection,  enhancement,  no  effect)  for 
nonhuman  carcinogenesis  studies  of 
various  types  and  amounts  of  fiber.  The 
report  concluded  that  the  type  of  fiber  is 
very  important  in  determining  its  effects 
on  colon  carcinogenesis.  NAS  (Ref.  30) 
also  noted  that  wheat  bran  has  the  most 
consistent  inhibitory  effect. 

Animal  studies  published  since  1987 
in  which  animals  were  fed  defined  diets 
containing  cellulose,  wheat  bran,  or 
psyllium  are  reviewed  briefly  below. 

Roberts-Anderson  et  al.  (Ref.  36)  fed 
10  percent  cellulose,  10  percent  psyllium, 
or  a  fiber  free  diet  to  rats  both  during 
and  after  administration  of  a  chemical 
carcinogen.  Both  fiber  treatments 
reduced  tumor  incidence.  Rats  in  the 
psyllium  group  gained  considerably  less 
weight  than  control  rats,  and  the 
duration  of  the  study  was  significantly 
shorter  than  most  published 
tumorigenesis  studies.  The  number  of 
rats  exposed  to  the  carcinogen  was  also 
smaller  than  usual  for  studies  of  this 
type. 
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tumor  development.  Most  studies  with 
wheat  bran  show  an  inhibitory  effect. 
The  1987  LSRO  (Ref.  24)  report  states 
that  both  the  physical  and  chemical 
properties  of  a  fiber  source  are  probably 
important  in  determining  its  effects.  Of 
all  fiber  types  studied,  the  authors 
considered  wheat  bran  to  have  the  most 
consistent  inhibitory  effects  on  colonic 
tumor  development. 

Many  factors  besides  the  type  of  fiber 
fed  were  noted  to  affect  the  outcome  of 
these  studies,  including  the  type  and 
dose  of  carcinogen  given,  the  sex  and 
strain  of  animal,  the  total  duration  of  the 
study,  and  whether  the  fiber  was  fed 
during  the  initiation  phase  (while 
carcinogen  is  being  given)  or  during 
promotion  (after  completion  of 
carcinogen  treatment). 

"The  Surgeon  General's  Report"  (Ref. 
47)  noted  that  wheat  bran  was  found  to 
be  protective  in  most  but  not  all  animal 
studies.  Results  of  animal  studies  of 
fibers  such  as  com  bran,  rice  bran,  oat 
bran,  pectin,  and  guar  gum  were  much 
less  consistent.  Some  studies  showed  a 
protective  effect,  more  tended  to  show  a 
tumor-enhancing  effect,  and  others 
showed  no  effect.  "The  Surgeon 
General's  Report"  (Ref.  47)  concluded 
that  the  relevance  of  these  animal 
models  to  human  cancer  needs  to  be 
determined. 

The  NAS,  in  "Diet  and  Health"  (Ref. 
30)  cited  a  diversity  of  results 
(protection,  enhancement,  no  effect)  for 
nonhuman  carcinogenesis  studies  of 
various  types  and  amounts  of  fiber.  The 
report  concluded  that  the  type  of  fiber  is 
very  important  in  determining  its  effects 
on  colon  carcinogenesis.  NAS  (Ref.  30] 
also  noted  that  wheat  bran  has  the  most 
consistent  inhibitory  effect. 

Animal  studies  published  since  1987 
in  which  animals  were  fed  defined  diets 
containing  cellulose,  wheat  bran,  or 
psyllium  are  reviewed  briefly  below. 

Roberts-Anderson  et  al.  (Ref.  36)  fed 
10  percent  cellulose,  10  percent  psyllium, 
or  a  fiber  free  diet  to  rats  both  during 
and  after  administration  of  a  chemical 
carcinogen.  Both  fiber  treatments 
reduced  tumor  incidence.  Rats  in  the 
psyllium  group  gained  considerably  less 
weight  than  control  rats,  and  the 
duration  of  the  study  was  significantly 
shorter  than  most  published 
tumorigenesis  studies.  The  number  of 
rats  exposed  to  the  carcinogen  was  also 
smaller  than  usual  for  studies  of  this 
type. 
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Heitman  et  al.  (Ref.  14)  fed  rats  0.  5.  or 
15  percent  cellulose  during  the  phases  of 
initiation  or  promotion  or  both. 
Cellulose  at  5 orl5  percent  showed 
statistically  significant  protective  effects 
if  fed  during  both  initiation  and 
promotion.  Other  combinations  of 
cellulose  feeding  (promotion  only,  etc.) 
produced  reductions  that  were  not 
statistically  significant  The  authors 
correlated  the  antitumor  effects  of 
cellulose  with  its  ability  to  inhibit  DMH- 
induced  cell  replication  during  initiation. 
This  study  suggests  a  protective  effect 
for  cellulose  when  fed  during  both 
initiation  and  promotion. 

Three  recent  studies  evaluated  the 
effect  of  wheat  bran  on  colon 
carcinogenesis.  Calvert  et  al.  (Ref.  6)  fed 
10  percent  wheat  bran  or  wheat  bran 
with  bile  salts  added  (sufficient  to 
eliminate  its  ejects  on  bile  salt  dilution) 
to  rats  during  the  promotion  phase,  after 
they  had  been  exposed  to  the  chemical 
carcinogen  DMH.  Wheat  bran 
consistently  reduced  tumor  incidence 
and  multiplicity  in  this  study.  Added 
bile  salts  did  not  diminish  this  effect, 
suggesting  that  bile  salt  dilution  is  not 
the  mechanism  of  the  observed 
antitumor  e^ect.  Tatsuta  et  al.  (Ref.  42) 
noted  no  effect  of  wheat  bran  on  tumor 
development  in  their  study.  Wheat  bran 
was  fed  during  both  initiation  and 
promotion.  Sinkeldam  et  al.  (Ref.  39)  fed 
9  or  17  percent  wheat  bran  to  rats  on 
low.  medium,  or  high  fat  diets.  Diets 
were  consumed  during  both  initiation 
and  promotion.  The  17  percent  wheat 
bran  diets  eliminated  the  tumor 
enhancing  effect  of  increasing  levels  of 
fat.  If  fat  levels  were  moderate  or  low.  9 
percent  wheat  bran  enhanced 
tumorigenesis.  while  17  percent  wheat 
bran  was  inhibitory. 

Thus,  three  recent  studies  with  wheat 
bran  report  inconsistent  effects  on  colon 
carcinogenesis.  Differences  in  the  timing 
of  the  feeding  of  wheat  bran  (promotion 
phase  only  versus  initiation  and 
promotion  phases)  or  fat  levels  may 
partly  explain  these  inconsistencies. 

4.  Other  Relevant  information 

Concems  have  been  raised  about 
potential  risks  of  ingesting  isolated  or 
purified  forms  of  fiber  (Ref.  24,  25,  and 
52).  Side  effects  and  possible  adverse 
health  effects  of  high  intakes  of  dietary 
fiber  have  also  been  hypothesized  by 
NAS  (NAS,  1989).  Excessive 
consumption  of  fiber  supplements  may 
result  in  more  intestinal  problems  or 
poor  absorption  of  trace  minerals  than 
would  be  expected  from  a  high-fiber  diet 
(Ref.  25).  Safety  concems  about  more 
novel  sources  of  fiber  (e.g.,  gums  and ' 
isolated  sources  of  fibers)  when 
consumed  in  large  amounts  or  when 


consumed  in  nonfood  forms  have  also 
been  raised  (Ref.  52).  However,  high 
dietary  intakes  of  foods  with  naturally- 
occurring  fiber  have  generally  not  been 
found  to  have  adverse  health  effects 
(Ref.  24  and  30). 

5.  Conclusions 

Federal  Government  documents  (Ref. 
47)  and  the  other  referenced  reports 
from  recognized  scientific  bodies  (Refs. 
24,  25,  and  30)  concur  that  the  evidence 
for  a  protective  effect  of  dietary  fiber  in 
colon  carcinogenesis  is  inconclusive. 
However,  they  do  note  the  association 
of  dietary  patterns  high  in  plant  foods  to 
reduce  risk  of  cancer  and  other  chronic 
diseases. 

Of  two  recently  reported  correlational 
studies,  one  compared  colorectal  cancer 
mortality  in  Sweden  with  population- 
based  dietary  fiber  intake  data  and 
found  a  strong  negative  correlation 
between  intake  of  dietary  fiber  and 
colorectal  cancer  mortality  in  men  and 
women,  Rosen  et  al.  (Ref.  37).  In  a 
second  study,  Morales  Suarez-Varela  et 
al.  (Ref.  29)  found  no  correlation 
between  fiber  intake  and  rectosigmoid 
cancer  morbidity  or  mortality  among  50 
Spanish  province  Spain. 

Dietary  fiber  is  extremely 
heterogenous  in  nature  (Refs.  12  and  24) 
and  fiber-rich  foods  di^er  significantly 
in  the  amounts  and  types  of  fiber 
components  they  contain.  The  limited 
amount  of  analytical  data  on  dietary 
fiber  and  various  components  of  dietary 
fiber  have  impeded  research  on  its 
health  effects  (Ref.  22). 

Human  studies  on  efTects  of  dietary 
fiber  intake  and  risk  of  cancer  of  the 
colon  and  rectum  have  differed  in 
classification  of  dietary  fiber  (i.e., 
source,  type,  components)  and  in 
measurement  of  dietary  intake  (e.g.,  24- 
hour  recall,  food  frequency).  The  results 
of  these  studies  have  also  differed.  Of 
two  recent  case-control  studies  that 
were  adequately  controlled  for  other 
known  components  of  fruits  and 
vegetables,  one  study,  Kune  et  al.  (Ref. 
21)  reported  no  effect  of  dietary  fiber  per 
se  but  found  an  interaction  such  that 
those  consuming  diets  high  in  fiber  and 
vegetables  experienced  a  reduced  risk 
of  colorectal  cancer.  Tuyns  et  al.  (Ref. 
44)  reported  a  protective  effect  of 
dietary  fiber  and  an  intake  response 
relationship. 

Three  other  recent  case-control 
studies  did  not  control  for 
micronutrients  in  vegetables  and  fruits. 
The  results  of  these  studies  were 
inconsistent.  West  et  al.  (Ref.  48) 
reported  an  association  of  crude  fiber 
with  reduced  risk  of  colon  cancer. 
Freudenheim  et  al.  (Refs.  9  and  10) 
observed  no  association  of  total  fiber 


with  colon  cancer,  but  grain  fiber  was 
protective  in  men  and  women,  and  fruit 
and  vegetable  fibers  were  protective  in 
men  only.  The  same  study  showed  fruit 
or  vegetable  fiber  to  be  protective  for 
rectal  cancer  (statistically  significant 
only  in  men)  regardless  of  soluble  or 
insoluble  components.  In  contrast  to  the 
results  reported  for  colon  cancer,  grain 
fiber  consumption  was  not  associated 
with  risk  reduction  in  rectal  cancer.  De 
Verdier  et  al.  (Ref.  8)  reported  that  fiber 
was  protective  in  men  only,  but  an 
interaction  was  observed  such  that  a 
low  protein  and  high  fiber  diet  led  to  a 
reduction  in  risk  ofcoion  and  rectal 
cancer.  Because  none  of  these  studies 
controlled  for  nutrients  or  other 
components  in  fruits  and  vegetables,  it 
is  not  possible  to  determine  if  observed 
effects  were  due  to  fiber  or  to  nonfiber 
components  of  fruits  and  vegetables. 

Among  two  recently  completed 
prospective  studies,  Willet  et  al.  (Ref. 
49)  reported  no  effect  of  crude  fiber  or 
components  when  consumption  of  red 
meat  was  controlled.  Heilbrun  et  al. 
(Ref.  13)  reported  no  effect  of  dietary 
fiber  on  colon  or  rectal  cancer. 
However,  fiber  was  protective  in  those 
subjects  with  a  fat  intake  l)elow  the 
median  for  the  group  as  a  whole. 

A  number  of  studies  have  examined 
effects  of  dietary  fiber  on  possible  risk 
factors  for  colorectal  cancers.  Such 
studies  have  examined  effects  of 
specific  types  of  fibers  on  hypothesized 
risk  factors  for  colorectal  cancer. 
Generally  favorable  effects  of  some 
types  of  fibers  on  such  factors  have 
been  reported.  The  actual  risk  factors 
for  colorectal  cancer  are  still 
incompletely  understood,  however. 
Thus,  the  significance  of  favorable 
effects  produced  by  fiber  feeding  on 
particular  parameters  such  as  secondary 
bile  acid  concentration,  fecal 
mutagenicity,  fecal  weight,  fecal 
deoxycholic  acid,  and  activity  of  fecal 
bacterial  enzymes  is  not  clear  at  this 
time.  Additional  studies  are  needed  to 
establish  which,  if  any.  of  these  factors 
affect  the  development  of  human  colon 
cancer. 

Thus,  evidence  that  has  become 
available  since  the  publication  of  the 
Federal  Govemmnl  and  the  other 
major  reviews  by  recognized  scientific 
bodies  does  not  provide  a  basis  for 
altering  the  conclusions  of  these 
documents  which  note  a  reduced  risk  for 
colon  cancer  with  diets  high  in  fiber- 
containing  foods  but  not  for  fiber  in 
isolation. 

Results  of  studies  of  colon 
carcinogenesis  in  animals  must  be 
interpreted  cautiously.  Colon  cancer  is 
induced  in  animals  by  relatively 


^ 


60576  Federal  Register  /  Vol.  56,  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules 


infrequent  exposures  to  large  doses  of  a 
known,  potent  carcinogen,  while  in 
human  colon  cancer,  carcinogen 
exposure  is  presumably  long-term, 
possibly  continuous,  and  arises  from  as 
yet  unidentified  carcinogens.  In  animal 
studies,  different  types  of  fiber  produce 
widely  varying  results.  Animal  sex, 
strain,  carcinogen  dose,  and  other 
aspects  of  study  design  profoundly 
influence  the  results.  Fiber  in  general 
shows  no  consistent  protective  effect. 
Wheat  bran  shows  the  most  consistent 
protective  effect,  but  even  among  wheat 
bran  studies  results  are  not  completely 
consistent. 

Human  studies  are  just  beginning  to 
examine  effects  of  speciHc  types  of 
fiber.  Data  currently  available,  however, 
are  insufficient  to  conclude  whether 
fiber  itself,  specific  components  of  fiber, 
or  some  other  components  of  diets  rich 
in  fruits,  vegetables,  and  grains  are  the 
factors  responsible  for  the  risk  reduction 
observed  in  some  studies.  Nor  has  it 
been  established  what  type  or  amount 
of  fiber  is  necessary  for  a  protective 
effect.  The  mechanism  of  fiber's  effects, 
if  any,  is  also  unknown.  For  all  of  these 
reasons,  a  specific  relationship  between 
dietary  fiber  and  decreased  risk  of 
cancer  has  not  been  demonstrated. 
However,  a  relationship  between 
vegetables,  fruits,  and  grains  that 
contain  fiber  and  other  nutrients  and  a 
reduced  risk  for  cancer  has  been 
demonstrated. 

III.  Tentative  Decision  Not  To  Propose  a 
Health  Claim  Relating  Dietary  Fiber  to 
Decreased  Risk  of  Cancer 

FDA  limited  its  review  of  the 
scientific  evidence  relating  ingestion  of 
dietary  fiber  and  cancer  to  the  topic  of 
dietary  fiber  and  risk  of  colorectal 
cancer.  This  limitation  was  deemed 
appropriate  because  the  great  majority 
of  epidemiologic  and  intervention 
studies  have  focused  on  colon  cancer,  as 
have  virtually  all  animal  studies  in  this 
area.  The  strongest  support  and  largest 
volume  of  evidence  for  a  possible 
protective  effect  of  fiber-rich  diets  is  for 
colon  and  rectal  cancers  (colorectal 
cancers),  the  second  leading  causes  of 
cancer  deaths  in  the  United  States  (Ref. 
46).  Relationships  between  dietary  fiber 
and  risk  of  cancer  at  other  sites  (for 
example,  breast,  stomach,  endometrium, 
and  ovaries)  have  been  less  extensively 
examined  but  are  currently  the  focus  of 
considerable  research  effort  (Refs.  47, 
30,  and  25). 

FDA  has  tentatively  concluded,  based 
on  the  totality  of  the  evidence,  that  there 
is  not  a  sufficient  basis  to  authorize  a 
health  claim  for  dietary  fiber  and 
reduction  in  risk  of  cancer.  Numerous 
human  and  animal  studies  have 


examined  the  possible  role  of  dietary 
fiber  intake  in  reducing  the  risk  of 
developing  colon  cancer.  Most 
correlational  and  many  (but  not  all) 
case-control  studies  show  that  diets  high 
in  fiber-containing  foods  (whole  grains, 
fruits,  and  vegetables)  are  associated 
with  a  reduced  risk  of  colorectal  cancer. 
Prospective  epidemiologic  studies  are 
few  in  number  and  give  mixed  results. 
Animal  studies  indicate  that  certain 
types  of  dietary  fiber  are  important  in 
modulating  the  effects  of  chemical 
carcinogens. 

There  is  substantial  evidence  that 
fiber-rich  foods  and  diets  high  in  fiber- 
rich  foods,  including  whole  grains,  fruits 
and  vegetables,  are  associated  with 
reduced  risk  of  colorectal  cancer.  These 
diets  differ,  however,  in  levels  of  many 
nutrients  and  in  types  of  dietary  fiber, 
making  it  difficult  to  ascribe  the 
observed  nutrient  and  disease 
relationship  to  a  single  nutrient.  Overall, 
the  available  data  are  not  sufficient  to 
demonstrate  that  it  is  the  total  dietary 
fiber,  or  a  specific  fiber  component,  or 
specific  vitamins  and  minerals  (singly  or 
interactively)  that  are  related  to 
reduction  of  cancer  risk. 

A  major  limitation  in  designing  and 
evaluating  research  studies  has  been  the 
need  for  better  defined  measures  of 
dietary  fiber  and  standardized 
descriptions  for  source,  type,  and 
amount  of  dietary  fiber  (Ref.  24).  Dietary 
fibers  are  a  heterogeneous  family  of 
compounds  that  vary  considerably  in 
chemical  composition,  physical 
characteristics,  and  biological  effects 
(Refs.  12  and  24).  Processing  of  foods 
and  fiber  sources  may  also  alter  the 
inherent  characteristics  of  the  fiber  (Ref. 
24).  The  commonly  used  analytical 
methodologies  often  do  not  detect  many 
of  the  characteristics  that  vary  among 
fibers  and  that  may  be  related  to 
biological  function  (e.g.,  particle  size, 
chemical  composition,  or  v/ater-holding 
capacity)  (Refs.  12  and  24).  Analytical 
methods  also  do  not  differentiate 
between  source  or  type  of  fiber.  This 
lack  of  ability  to  detect  many  of  the 
di^erences  that  exist  among  fibers  and 
the  general  lack  of  clear  evidence  as  to 
the  mechanisms  of  action  of  fibers  have 
raised  questions  as  to  the  ability  of 
commonly  used  analytical  measures  of 
dietary  fiber  to  adequately  predict 
biological  actions  of  specific  fibers 
(Refs.  12  and  24). 

Another  problem  in  evaluating  the 
relationship  of  dietary  fiber  intakes  to 
risk  of  chronic  diseases  such  as  cancer 
is  the  lack  of  reference  food  composition 
data  on  the  fiber  content  of  foods. 
Consequently,  most  human  studies  have 
described  dietary  intakes  in  terms  of 


amounts  of  fruits,  vegetables,  or  other 
food  groups  rather  than  as  total  dietary 
fiber  intakes;  or  have  used  measures  of 
the  crude  fiber  content  of  foods  rather 
than  total  dietary  fiber  to  estimate  fiber 
intakes.  Not  only  do  measures  of  crude 
fiber  variably  underestimate  intakes  of 
total  dietary  fiber,  but  they  also  are  not 
necessarily  reflective  of  the  various 
combinations  of  types  of  fiber  normally 
present  in  foods.  The  seriousness  of  this 
limitation  varies  by  type  and  objective 
of  study,  but  inappropriate  and 
inadequate  estimates  of  dietary  fiber 
intakes  can  limit  the  ability  to  detect  a 
fiber/cancer  relationship  in  some 
studies.  This  limitation  affects,  then,  the 
ability  to  link  dietary  fiber  intakes  to 
cancer  risk. 

In  summary,  the  currently  available 
scientific  evidence  is  not  sufficiently 
conclusive  or  specific  for  fiber  per  se  to 
justify  use  of  a  health  claim  relating 
intake  of  dietary  fiber  to  reduced  risk  of 
cancer.  Federal  government  (Refs.  25 
and  47)  and  other  reviews  by  recognized 
scientific  bodies  (Refs.  24,  25,  30,  and  31) 
are  consistent  in  agreeing  that  it  is 
difficult  to  separate  the  effects  of  fiber 
fixim  those  of  other  dietary  components 
present  in  high  fiber  foods  or  in  dietary 
patterns  high  in  plant  food.  As  noted 
above,  the  evidence  that  has  become 
available  since  publication  of  these 
reports  is  consistent  with  these 
conclusions  and  is,  therefore,  not  . 
su^icient  to  alter  the  earlier  conclusions. 
Thus,  FDA  has  tentatively  concluded, 
based  on  the  totality  of  the  scientific 
evidence,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  training  and  experience  to 
evaluate  such  a  relationship,  as  to  the 
independent  and  specific  role  of  dietary 
fiber  or  fiber  components  in  reducing  the 
risk  of  cancer,  particularly  colon  cancer. 

Virtually  all  recent  dietary  guidelines 
for  Americans  have  encouraged  the 
increased  consumption  of  fiber-rich  „ 
foods,  including  whole  grain  cereals, 
fruits,  and  vegetables.  This 
recommendation  is  also  consistent  with 
available  scientific  evidence  which 
shows  that  changes  in  dietary  patterns 
can  play  a  significant  role  in  reducing 
risk  of  colorectal  cancer,  other  cancers, 
and  other  chronic  diseases  (Refs.  30,  47). 
FDA  has  supported  and  continues  to 
support  these  recommendations  and  to 
encourage  dietary  guidance  consistent 
with  the  recommendations. 

This  raises  a  dilemma,  however,  for 
which  FDA  is  requesting  comment.  To 
encourage  and  help  consumers  to  meet 
dietary  guidance  recommendations,  it 
would  be  useful  to  have  appropriate 
dietary  information  at  point  of  purchase. 
The  use  of  health  claims  on  foods 
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amounts  of  fruits,  vegetables,  or  other 
food  groups  rather  than  as  total  dietary 
fiber  intakes;  or  have  used  measures  of 
the  crude  fiber  content  of  foods  rather 
than  total  dietary  fiber  to  estimate  fiber 
intakes.  Not  only  do  measures  of  crude 
fiber  variably  underestimate  intakes  of 
total  dietary  fiber,  but  they  also  are  not 
necessarily  reflective  of  the  various 
combinations  of  types  of  fiber  normally 
present  in  foods.  The  seriousness  of  this 
limitation  varies  by  type  and  objective 
of  study,  but  inappropriate  and 
inadequate  estimates  of  dietary  fiber 
intakes  can  limit  the  ability  to  detect  a 
fiber/cancer  relationship  in  some 
studies.  This  limitation  affects,  then,  the 
ability  to  link  dietary  fiber  intakes  to 
cancer  risk. 

In  summary,  the  currently  available 
scientific  evidence  is  not  sufficiently 
conclusive  or  specific  for  fiber  per  se  to 
justify  use  of  a  health  claim  relating 
intake  of  dietary  fiber  to  reduced  risk  of 
cancer.  Federal  government  (Refs.  25 
and  47)  and  other  reviews  by  recognized 
scientific  bodies  (Refs.  24,  25,  30,  and  31] 
are  consistent  in  agreeing  that  it  is 
difficult  to  separate  the  effects  of  fiber 
from  those  of  other  dietary  components 
present  in  high  fiber  foods  or  in  dietary 
patterns  high  in  plant  food.  As  noted 
above,  the  evidence  that  has  become 
available  since  publication  of  these 
reports  is  consistent  with  these 
conclusions  and  is,  therefore,  not 
sufficient  to  alter  the  earlier  conclusions. 
Thus,  FDA  has  tentatively  concluded, 
based  on  the  totality  of  the  scientific 
evidence,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  training  and  experience  to 
evaluate  such  a  relationship,  as  to  the 
independent  and  specific  role  of  dietary 
fiber  or  fiber  components  in  reducing  the 
risk  of  cancer,  particularly  colon  cancer. 

Virtually  all  recent  dietary  guidelines 
for  Americans  have  encouraged  the 
increased  consumption  of  fiber-rich  „ 
foods,  including  whole  grain  cereals, 
fruits,  and  vegetables.  This 
recommendation  is  also  consistent  with 
available  scientific  evidence  which 
shows  that  changes  in  dietary  patterns 
can  play  a  significant  role  in  reducing 
risk  of  colorectal  cancer,  other  cancers, 
and  other  chronic  diseases  (Refs.  30,  47). 
FDA  has  supported  and  continues  to 
support  these  recommendations  and  to 
encourage  dietary  guidance  consistent 
with  the  recommendations. 

This  raises  a  dilemma,  however,  for 
which  FDA  is  requesting  comment.  To 
encourage  and  help  consumers  to  meet 
dietary  guidance  recommendations,  it 
would  be  useful  to  have  appropriate 
dietary  information  at  point  of  purchase. 
The  use  of  health  claims  on  foods 


(including  dietary  supplements)  to 
inform  consumers  of  these 
recommendations,  however,  is 
problematic  because  it  is  not  clear  what 
qualifying  and  other  criteria  are 
necessary  to  adequately  define  eligible 
foods  for  such  a  health  claim.  As 
described  in  companion  documents  on 
"General  Principles  for  Health  Claims" 
and  in  requirements  for  "Mandatory 
Nutrition  Labeling."  the  fiber  content  of 
foods  (including  dietary  supplements)  as 
measured  by  the  Association  of  Official 
Analytical  Chemists  method  for  dietary 
fiber  is  proposed  to  serve  as  the  basis 
for  nutrition  labeling  of  fiber  content 
and.  consequently,  for  determining 
whether  foods  and  supplements  qualify 
for  health  claims.  Yet  as  discussed 
above,  the  correspondence  between 
analytical  fiber  content  and  biological 
responses  is  not  established.  Thus, 
health  claims  that  derive  from  this  basis 
could  be  misleading.  Congress,  in  the 
1990  amendments,  specified  that  FDA 
evaluate  nutrient  and  disease 
relationships.  Dietary  fiber  was 
specified  as  one  nutrient  for  evaluation. 
Yet.  FDA  has  tentatively  concluded  that 
the  available  evidence  that  is  supportive 
of  food  patterns  containing  fiber-rich 
foods  cannot  be  extrapolated  to  a 
specific  fiber  effect  at  this  time. 

Given  the  public  health  significance  of 
cancer,  specifically  colon  cancer,  and 
given  the  general  dietary  guidance  to 
increase  consumption  of  fruit  and 
vegetables  and  whole  grain  products 
which  are  rich  sources  of  dietary  fiber 
and  other  nutrients.  FDA  is  requesting 
comments  on  how  to  best  inform 
consumers  of  these  issues. 

Specifically  should  the  agency  permit 
a  claim  on  the  label  or  in  labeling  such 
as:  "Diets  high  in  fruit,  vegetables, 
whole  grains  are  associated  with  a 
reduced  risk  of  cancer  of  the  lower 
bowel  and  cardiovascular  disease;"  or 
alternatively  "Research  has  shown  that 
populations  who  consume  diets  that 
contain  several  servings  each  of  fruit, 
vegetables,  and  whole  grains  have  a 
decreased  risk  of  certain  forms  of  cancer 
and  cardiovascular  disease;"  or  "Choose 
diets  with  plenty  of  fruit,  vegetables, 
and  whole  grains  to  help  lower  your  ria)( 
of  cardiovascular  disease  and  certain 
forms  of  cancer."  If  such  statements 
should  be  permitted,  what  criteria 
should  be  used  to  identify  foods  that  are 
eligible  for  such  statements?  For 
example,  should  such  statements  be 
limited  to  fresh  fruit,  vegetables,  and 
milled  whole  grains,  or  should  processed 
foods  derived  from  these  producers  be 
also  included?  What  measure  should  the 
agency  adopt  to  assure  that  consumers 


are  not  misled  as  to  the  benefit  of 
consuming  a  specific  product? 

The  use  of  such  claims  on  fruit, 
vegetables,  and  whole  grains  raises  the 
issue  of  authority  to  permit  claims  for 
food  as  well  as  nutrients.  FDA 
specifically  requests  comments  on 
whether  it  has  the  authority  and  should 
allow  health  claims  on  foods  as  well  as 
nutrients.  FDA  also  requests  information 
on  how  to  develop  regulatory  criteria  for 
such  a  program.  If  FDA  were  to  permit 
such  claims,  what  qualifying  and 
disqualifying  criteria  should  be  used  to 
determine  eligibility  for  a  claim,  and 
what  methods  or  criteria  should  be  used 
for  regulatory  monitoring  and 
compliance?  Additionally.  FDA  requests 
comments  on  what  criteria  could  be 
used  to  develop  a  health  claim  for  foods 
that  would  provide  truthful  and  not 
misleading  messages  to  consumers  that 
changes  in  dietary  patterns  are  related 
to  reductions  in  cancer  risk. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  e^ect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VI.  Comments 

Interested  persons  ihay,  on  or  before 
February  25. 1992.  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  o^ce 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  9ft-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 


the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Repoiling  and 
recordkeeping  requirements. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
Part  101  is  revised  to  read  as  follows: 


vember  27,  1991  /  Proposed  Rules 

i  aBsodatkmT',  tntemoUonal  foumal  of 

Epidemiology,  18:792-797, 1989. 
?  42.  Tatsuta.  NL,  H.  lishl.  H.  Yamamura.  and 

anadian       K  Tanigucfai,  "Inhibition  by  tetragastrin  of 
Mra,  experimental  carcinogenesis  in  rat  colon: 

effect  of  wheat  bran  consumption.** 

International loumal  of  Cancer,  41:239-242, 

198a 

43.  Trock,  B..  E  Lanza,  P.  Greenwald, 
"Dietary  fiber,  vegetables,  and  colon  cancer 
Critical  review  and  meta-analyses  of  the 
epidemiologic  evidence,"  foumal  of  the 
National  Cancer  Institute,  8Z-650-661, 199a 

44.  Tuyns.  A. ).,  M.  Haelterman,  and  R. 
Kaaks,  "Colorectal  cancer  and  the  Intake  of 
nutrients:  Oligosaccharides  are  a  risk  factor, 
fats  are  not.  A  Case-Control  Study  in 
Belgium,"  Nutrition  and  Cancer,  10:181-196. 
1987. 

45.  U.S.  Department  of  Agriculture  and 
Department  of  Health  and  Human  Services 
(USDA/DHHS).  "Dietary  Guidelines  for 
Americans,"  3rd  ed.,  U.S.  Government 
Printing  Office,  Washington,  DC  1990. 

46.  U.S.  Department  of  Health  and  Human 
Services.  Public  Health  Service  |DHHS/PHS). 
Healthy  People  2000:  National  Health 
Promotion  and  Disease  Prevention 
Objectives."  Washington,  DC,  1990. 

47.  U.S.  Department  of  Health  and  Human 
Services,  "The  Surgeon  General's  Report  on 
Nutrition  and  Health,"  DHHS,  PHS 
Publication  Na  88-S02ia  U.S.  Government 
Printing  OfTice,  Washington.  DC  1988. 

4a  West.  D.  W..  M.  L  Slattery.  L  M. 
Robinson,  K.  L.  Schuman,  et  aL  "Dietary 
intake  and  colon  cancer.  Sex -and  anatomic 
site-specific  associations,"  American  Journal 
of  Epidemiology,  130:883-894, 1989. 

49.  Willet.  W.  C  M.  J.  Stampfer.  G.  A. 
Colditz.  B.  A.  Rosner,  et  al.  "Relation  of  meat, 
fat,  and  fiber  intake  to  the  risk  of  colon 
cancer  in  a  prospective  study  among 
women."  New  England  Journal  of  Medicine, 
323: 1664-1672. 199a 

50.  Wohlleb.  J.  C,  C  F.  Hunter,  a  Blass,  F. 
F.  Kadlubar,  D.  Z.  J.  Chu.  and  N.  P.  Lang. 
"Aromatic  amine  acetyltransferase  as  a 
marker  for  colorectal  cancer  environmental 
and  demographic  associations,"  International 
Journal  of  Cancer,  46:22-30, 1990. 

51.  World  Health  Organization  (WHO). 
"Diet.  Nutrition,  and  the  Prevention  of 
Chronic  Disease."  World  Health 
Organization,  Geneva.  190a 

52.  Health  and  Welfare  Canada.  "Report  of 
the  Expert  Advisory  Committee  on  Dietary 
Fiber."  Health  Protection  Branch,  Health  and 
Welfare  Canada,  Ottawa,  1985. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
Part  101  is  revised  to  read  as  follows: 
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Authority:  Sees.  4.  5,  6  of  the  Fair  Packaging      §  101.71    Health  dalmt:  daims  not 

and  Labeling  Act  (15  U.S.C  1453. 1454, 1455):        autl>ortzed. 


sees.  201,  301,  402,  403,  409.  501.  502.  505,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  321,  331,  342.  343,  348,  351.  352.  355. 
371). 

2.  Section  101.71  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 


i  *  »  *  * 

(a)  Dietary  fiber  and  cancer  (insert 
cite  and  date  of  publication  in  the 
Federal  Register  of  the  fmal  rule). 


Dated:  November  4. 1991. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Seniccs. 

Note:  The  following  tables  will  not  appear  in 
the  annual  Code  of  Federal  Regulations. 


Table  1.— Dietary  Fiber  and  Colorectal  Cancer:  Correlational  Studies 


Study 

Type  and  location 

Design 

Mettwds 

Results 

Rosen  et  al.,  1988  (Ref. 

CofTolational  Sweden 

Cancer  mortality  rates 

Dietary  fit>er  was 

High  inUke  of  cereal 

Food  eaten  in 

37). 

from  1969-1978  and 

calculated  based  on 

fit>er  was  protective 

rastaurants  and  food 

dietary  practices  were 

food  expenditures  for 

against  cok>rectal 

waitaoa  were  not 

studied  in  24  countries. 

1978  Population 
providing  food 

cancer  lor  both  males, 
females  A  negative 

accounted  for 
Estimates  were  t>ased 

expenditure  data  was  a 

correlation  between 

on  food  expenditure 

random  sample  ol 

milk  consumption  afxJ 

rattier  than  on 

5,760  households.  All 

colorectal  cancer  was 

cortsumptioa 

food  expenditures  for  2 

found. 

weeks  were  recorded. 

Morales  Suarez-Varela  el 

Correlational  Soain 

Correlated  mortality  rates 

Study  covered  period 

No  significant 

Data  tor  rectal  and 

al..  1990  (Ref.  29). 

from  rectal  carx;er 

from  1977-1985. 

correlations  were 

sigmoKl  colon  cancer 

Or)cludir)g  sigmoid 

Consumption  of 

ettabbshed  between 

were  combtned 

colon)  with  dietary 

various  diet 

animal  fat.  vegetable 

practices,  including 

components  obtained 

fat  total  hpKls,  or  fiber 

dietary  fit>er  intake. 

from  Natl.  Statistics 
Institute  publications. 

ar>d  mort>idity  arxl 
mortality. 

Components  examined 

were  total  lipids,  animal 

fats,  vegetable  fats. 

* 

butter  and  pork  lard, 
margarine,  fiber,  and 

. 

alcohol. 

Table  2.— Dietary  Fiber  and  Colorectal  Cancer:  Case  Control  Studies 


Study 


Bemtoetal..  1990 
(Ref.  4). 


De  Verdier  et  al..  1990 
(Ref.  8). 


Freudenheim  et  al., 
1990  (Ref.  9). 


Type  and  Location 


Case  control,  Majorca... 


Case  control,  Sweden. 


Case  control.  Western 
New  York. 


Subjects 


Methods 


286  cases  of  coton 
cancer  (including 
rectal  cancer); 
295  community 
controls  matched 
for  age,  sex;  203 
t>ospital  controls. 


452  cases  of  colon 
cancer,  268 
cases  of  rectal 
cancer,  624 
controls  matched 
tofftge. 


426  colon  cancer 
cases  (223 
males.  205 
females);  422 
rectal  cancer 
cases  (145 
males,  277 
females);  428 
community 
controls  (223 
males,  205 
females). 


Sutijects  given  food  fre- 
quency questionnaire 
covering  6  montfw  poor 
to  interview. 


Oetary  data  obtained  by 
food  frequerKy  question- 
naire covering  previous  5 
years.  Method  ol  fiber 
calculation  was  not 
specified. 


Participants  interviewed  re- 
garding frequerxry  of 
consumption  of  foods  for 
1  year  prior  to  onset  of 
symptoms.  Fiber  was 
part  of  normal  diet  (cal- 
culated by  Southgate's 
tables  or  t.anza  arx) 
Butrum). 


Results 


cokjn 
higtier 


Increased  risk  of 
cancer  found  for 
consumption  of 
meats;  protection  associ- 
ated with  high  intake  of 
cruciferous  vegetables. 
Fourtok)  increase  m  nsk 
of  cokxectal  cancer 
found  for  fvgh  consump- 
tion of  fresh  meat  dairy 
products,  and  cereals 
combinad  with  tow  intake 
of  cruciferous  vegetat>ies. 

Tt>ose  consumir>g  high 
fit>er,  tow  protein  diets 
had  towest  nsk  of  coto- 
rectal  cancer.  Ftier  was 
protective  against  coton 
cancer  for  males.  Fiber 
was  protective  for  rectal 
cancer  for  both  males 
and  females 

Colon  cancer  risk  de- 
creased with  intake  of 
grain  fiber  tor  males  and 
females,  and  with  fiber 
from  fruits  and  vegeta- 
bles for  males.  Insokjble 
gram  fit>er  was  associat- 
ed with  reduced  cancer 
risk  more  strongly  than 
soluble  fiber  Risk  of 
rectal  cancer  was  re- 
duced m  those  corwum- 
ing  mors  fruit  or  vegeta- 
ble fiber  but  not  gram 


Comments 


Ttie  study  examined  effects  o( 
foods  rather  than  fiber. 


Data  analysis  was  not  controlled 
for  mcronutrients  or  tats. 


Data  analysis  was  not  controlled 
for  micronutnents  or  fat 
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Table  Z—OtEXHM  Fmjer  and  Coi  orcctal  Cancek.  Case  Control  Studies— Cofitkiued 

Study 

Type  and  Location 

Subjects 

Methods 

(Results 

Comments 

Hofl  ei  •!.,  1986  (Ref 

155  men  and 

Subjects  were  padicipating 

Intakes  of  fiber  was  itgrih- 

Individuals  were  unaware  of  thdr 

t5). 

women  (78  with 

In  colon  polyp  andoeoo- 

cantly  less  and  total  car- 

polyp status  when  complelirg 

colonic  polyps 

pic     screening     project. 

bohydrate   k>wer   in  pe- 

dielary    WormatKjn,    a    major 

and  77  without 

They      recorded      food 

Uants  with  large  polyps 

strength  of  the  study  Shows  a 

potypa. 

inlaka  lor  5  coneecutiv* 

va.  those  without  polyp*. 

prolecUve  effect  of  dietary  fiber 

weekdays.     Bread    was 

Diflerences  m  irtake  of 

and  total  carbohydrates.  Cruci- 

analyzed, gravimakically. 

crvM^ferous     vegetables. 

ferous  vegetables  and  vitamin 

tor  total  fiber.   Rber  In 

vitamin  C.  animaJ  protein 

C     Intakes     were     protective 

other     dietary     compo- 

were not  signntcant.  ra- 

againai  multiple  polyp  devdop- 

nents  estimated  by  use 

bents  with  large  potype 

menL 

of  computerized  Norwe- 

consumed     significantly 

gian    food    composilion 

more   fat   than  patients 

database. 

wtttxxrt  polyps.  A  tower 
intake  of  vitamin  C  or 
cruciferous      vegetables 
correlated  with  tfie  pres- 
ence of  multiple  polyps. 

Kune  M  aU  1967  (Ref. 

Casecortiol. 

392  colon  cancer 

Patients     were     identified 

Vanables   not   contributing 

Difficult  to  interpret  interaction  of- 

21). 

MeSwuna. 

patients;  323 

over    a    1-year    period. 

to,    or   contributing   very 

fer^  Type  of  fiber  (soluble  vs 

Australia.. 

rectal  cancer 

Usual  diet,  covering  pre- 

httle to,  venation  in  colo- 

Irtsoluble) was  not  analyzed. 

patients  727 

vious  20  years,  was  de- 

rectal  cancer  risk  Inckjd- 

community 

termir>ed     by     mlefview 

ed    lata;    carbohydrates; 

confrots. 

with   dietitiaa    Seasonal 
variations   in   dtet   were 
accounted    for.    Cancer 
patients  were  interviewed 
postoperatively     in     the 
hospital.    Nutrients   ana- 
lyzed lor  included   pro- 
tein, fat  fiber,  energy,  ff 
carotene  and  vitamin  C 

fiber  from  pulses,  nuts, 
seeds;      trmt;      cereals; 
energy;    retmol    in    the 
dtot    meats;    and    milk 
products       (not       milk 
drinks).    Combination   of 
high  fiber,  high  vegetable 
diet      was      protective 
against  colorectal  cancer. 

Le«  el  al..  1989  (Pel. 

Case  control. 

132  colon  cancer 

Dietary  Ir.take  was  calculat- 

Coton   cancer,    signillcant 

Number  of  cases  (especially  of 

23>- 

Sinqapofe,  OIna. 

patients;  71 

ed  from  food  frequency 

protective     effect     from 

rectal  cancer)  was  small.  Caici- 

rectal  cancer 

questionnaire,     providing 

cruciferous     vegetables. 

terous  vegetable  intake  and  a 

patents— all 

Infcrmation  of  usual  die- 

No significant  effect  of 

high  vegetable  to  meat  intake 

hospital  based 

tary  intake  one  year  prior 

dietary  ffcer.  High  meat/ 

ratto  cited  as  most  strongly  pro- 

■ 

426  controls 

to  interview.  FItier  Intake 

tow  vegetable  intake  was 

tective  factors.  Fiber  protective 

selected  from 

caksiated   from   krvesH- 

•    risk    factor.    Rectal 

only  for  rectal  cancer. 

other  wards  of 

gator's   own   determlna- 

cancer:    significant    pro- 

the same 

Ikxis   of   fiber   in   local 

tective  effects  noted  lor 

hospital. 

foods,  as  well  as  from 
food  composition  tables. 

cruciferous     vegetables, 
total  vegetables,  ^-caro- 
ten*.  and  total  dietary 
Wmt. 

Siatiefy  et  at..  1989 

Case  cofitroL  Vtat\ 

410  colon  cancer 

Dietary  data   obtained  by 

Highest  quartile   of   cnjde 

Uses  cnxJe  dietary  fiber. 

(Ref.  41). 

cases.  ComtJines 

food  froquency  i|Lest!on- 

fiber    intake    correlated 

pabent  data  from 

naire  within  6  months  of 

with  t  risk  of  death.  No 

Zprevious 

diagnosis.  Data  collected 

dear    intake    response 

studies. 

referenced       2-5       yrs 
before  diagnosis  of  cofcjn 
cancer.     Crude     dietary 
fiber  cateulaled  from  pre- 
diagnosis    food    intaka 
Base  diet  was  precancer 
diagnosis. 

effect 

0 

iMI 
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kSE  Control  Studies— Continued 


Sng 

GO- 

Kt. 
30d 

In* 

>«y. 

In 
po- 


tion 


Red 
iod. 
xe- 
de- 
tew 
xiat 
wre 
tcer 
wed 
the 
ina- 
Bfo- 
r. /S 
»C 
;iat- 
»H:y 
Img 
die- 
xiof 
ake 
Ktt- 
tna- 
ocai 
rom 
es. 


by 

iofv 

5  Ol 

:ted 
yw 
olon 
itary 
pre- 
aka 
Tcef 


Resulis 


Comments 


Intakes  of  fiber  w«s  signH^- 
cantly  less  and  total  car- 
bohydrate lower  In  pe- 
tients  with  large  polyps 
v«.  those  wMhoul  polyps. 
Differences  in  irtake  o( 
cniciterous  vegetables, 
vitamin  C.  animai  protein 
were  not  significant.  Pa- 
tients with  large  potyps 
consumed  stgnificantfy 
more  tat  than  patients 
without  polyps.  A  tower 
intake  of  vitamin  C  or 
crucifefous  vegetat)les 
correlated  with  t^.e  pres- 
ence ol  multiple  polyps. 

Variatiles  not  contrit)uting 
to,  or  contributing  very 
little  to,  variation  in  colo- 
rectal cancer  risk  Inckid- 
ed  fats;  carbohydrates; 
ftoet  from  puises,  nuts, 
seeds;  fniit;  cereals: 
er>ergy;  retmol  in  the 
dtet  meats;  and  milk 
products  (not  milk 
drinks).  CombinatHjn  of 
Ivgh  fit)er,  high  vegetable 
diet  was  protective 
against  colorectal  cancer. 

Colon  cancer,  significant 
protective  effect  from 
cruciferous  vegetables, 
f^  significant  effect  of 
dietary  tftser.  High  meat/ 
tow  vegetable  intake  was 
a  risk  factor.  Rectal 
cancer:  significant  pro- 
tective effects  noted  for 
cruciferous  vegetables, 
total  vegetables,  ^-caro- 
teiw.  and  total  dietary 


Individuals  were  unaware  of  ttxTtr 
polyp  status  when  compleling 
dietary  InformatKjn,  a  major 
utiength  of  the  study.  Shows  a 
protective  effect  of  dietary  liber 
and  total  carboriydrates.  Cruci- 
lerous  vegetables  and  vitamsn 
C  intakes  were  protective 
againM  multiple  polyp  devetop- 
menu 


Difficult  to  interpret  interaction  ef- 
fects. Type  of  fiber  (soluble  vs 
insoluble)  was  not  analyzed. 


Highest  quartile  of  crude 
fiber  intake  correlated 
with  t  risk  of  death.  No 
dear  intake  response 
effect 


Number  of  cases  (especially  of 
rectal  cancer)  was  small.  Catci- 
ferous  vegetable  intake  and  a 
high  vegetable  to  rneat  intake 
ratto  cited  as  most  strongly  pro- 
tective factors.  Fiber  protective 
only  for  rectal  cancer. 


Uses  crude  dietary  fiber. 
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Table  2.^Dietary  Fiber  and  Colorectal  Cancer:  Case  Control  Studies— Continued 

study 

Type  and  Location 

Subjects 

Methods 

ResuMs 

Slattery  «t  al..  1968 

Case  control,  Utah 

231  cases  of  cokxi 

Subject*  were  intsnnewed 

Significant    dose-resporwa 

This  study  is  one  of  the  lew  pub- 

(Ref. 40). 

cancer  391 

about  diet  2  years  prtor 

rak  reduction  lor  crude 

lished    studies   that   examined 

controls:  185 

to     diagnosis.      Dietary 

fiber  in  males  Weak  in- 

the effect  of  several  analyHcally 

males  &  206 

fiber    intake    catoulated 

consistent  effect  lor  neu- 

defined fiber  fractions  on  coton 

females  Cases 

from   sonte   direct   food 

tral  detergent  fiber.   No 

cancer  risk.  Crude  fiber  was  tt>e 

and  controls 

analyses  or  from  tables. 

affect    of    dietary    fiber 

fractton  most  strongly  associat- 

wereaH 

Values     computed     for 

ed  with  risk  reduction  The  au- 

Caucasians 

fteutral    detergent    fiber, 

BItner)    or    grain    fiber. 

thors  note  ttut  the  number  of 

Controls  selected 

dietary  fiber,  and  crude 

Data    for    females    was 

cases  limits  the  aMity  to  be 

by  random  digit 

fiber  based  on  food  fre- 

similar,   but  95%   confi- 

mora  detailed  about  fit>er  types 

dialing. 

querx^y        questionnaire 

der>ce  intervals  included 

(sugar    composition,    etc)    or 

interview. 

1.0.  Significant  intake-re- 

monitor    diffenrtg    effects    on 

apdnsa  risk  reduction  for 

proximal  vs.  distal  coton. 

fait     fiber     in     males 

Lesser  effect  for  vegeta- 

bles, no  effect  for  grain 

fiber.  In  females,  vegeta- 

bles showed  a  significant 

protective    effect     Fruit 

fiber  fdknved  a  dose  re- 

sponse but  95%   confi- 

derwe  intervals  included 

1.0.    Data    adjusted    for 

• 

catorie   intake   age   and 

elevated     body     mass 

index    (risk    factors    for 

-. 

coton     cancer     in     this 

study)      and      Mormon 

church  membership. 

Tuyns  et  al.,  1987 

Case  control.  Belgium... 

618  cases  of  cokxi 

Patients  asked  about  usual 

Significant    [    risk  ol  colo- 

Overall,    showed    a    protective 

(Ref.  44). 

or  rectal  cancer. 

weekly  intake  for  1  week 

rectal    cancer    with     f 

effect  of  total  fijer 

2851  controls  in 

before  onset  of  illness  or 

fiber     consumpton     in 

2  provirices  ol 

at  time  of  interview  for 

both  sexes  and  in  both 

Belgium  »»ith 

controls.     Total     dietary 

provinces.  When  adjust- 

ditfenng dietary 

'fiber  was  catoulated  at 

ed    for    catone    intake. 

habits. 

17.5-22.8  g/day  (South- 
gate  tables). 

dose      response      was 
stronger.  Also  noted  was 

. 

a    protective    dose    re- 

■ 

sponse  for  "polysacchar- 

idsa"  (starch)  when  ad- 

- 

justed  for  catorie  intake. 

West  el  al..  1989  (Ref. 

Case  control,  Utah 

231  colon  cancer 

Food  intake  from  subject's 

This  study  reports  a  statis- 

Apparent fiber  effect  may  have 

48). 

cases:  112 

diets  assessed  by  a  food 

tically               atgnificani 

been  due  to  other  factors  in 

males  and  119 

frequency    questionrwire 

(p<aiO)  effect  of  cnxJe 

iruits    and    vegetable*.    90% 

females  391 

for  the  2-3  yrs  prior  to 

fiber  on  reducing  risk  of 

confidence    intervals    used    in 

controls;  185 

Intennew.  Fiber  criculat- 

coton   cancer   in   males 

statistical  analysis. 

males  and  206 

ed  from  USOA  data  base 

and   females,    after   ad- 

females from 

and  analyses  ol  grocery 

justing    for    age,    tMdy 

same  community. 

foods.    Data    not    con- 
trolled  for   micronutrient 
or  fat  intake. 

mass  index,  and  energy 
intake.  A  modest  Intake 
response     effect     was 
seen  for  both  sexes 

Wohlleb  et  al..  1990 

Case  control. 

Male  VA  patients: 

Self  administered  questton- 

Study    showed    protective 

Study  does  not  examine  fiber  per 

(Ref.  50). 

Artcansas. 

43  with  resected 

naire   used   to   estimate 

effect  of  wheat  bran  and 

se.  Small  sample  size 

colorectal  cancer 

approximate          v»eekty 

cauliflower.       (.urtcheon 

41  elective 

intake  ol  55  food  items 

meats    associated    «Mi 

surgery  patients. 
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Table  3.— Dietary  Fiber  and  Colorectal  Cancer:  Cohort  Studies 
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ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  after  review  of  the  available 
evidence,  it  tentatively  finds  that  a  basis 
does  not  exist  on  which  to  authorize  the 
use  on  foods,  including  dietary 
supplements,  of  health  claims  relating  to 
the  association  between  dietary  fiber 
and  cardiovascular  disease.  While  an 
association  appears  to  exist  between 
consumption  of  fiber-rich  foods  and 
reduced  risk  of  cardiovascular  disease, 
FDA  tentatively  finds  that  it  cannot 
attribute  this  effect  to  the  fiber  itself. 
Therefore,  FDA  specifically  requests 
comments  on  this  topic.  FDA  has 
reviewed  the  relationship  between  this 
dietary  component  and  this  disease 
under  the  provisions  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments). 

DATES:  Written  comments  by  February 
25. 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 


this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  1990 
amendments. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFGRMATtON  CONTACT: 

Joyce  J.  Saltsman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-265), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 
0316. 

L  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990.  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535).  which  amended  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act).  The  1990  amendments,  in  part, 
authorize  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  to  issue 
regulations  authorizing  nutrient  content 
and  health  claims  on  the  label  or 
labeling  of  foods.  With  respect  to  health 
claims,  the  new  provisions  provide  that 
a  product  is  misbranded  if  it  bears  a 
claim  that  characterizes  the  relationship 
of  a  nutrient  to  a  disease  or  health- 
related  condition,  unless  the  claim  is 
made  in  accordance  with  the  procedures 
and  standards  established  under  section 
403(r)(l)(B)  of  the  act  (21  U.S.C. 
343{r](l){B)). 


Published  elsewhere  in  this  Federal 
Register  is  a  proposed  rule  to  establish 
general  requirements  for  health  claims 
that  characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  or  other  nutritional 
substances  (referred  to  generally  as 
"substance"  to  a  disease  or  health 
related  condition  on  food  labels  and  in 
labeling.  In  this  companion  document, 
FDA  has  tentatively  determined  that 
such  claims  would  only  be  justified  for 
substances  in  dietary  supplements,  as 
well  as  in  conventional  foods,  if  the 
agency  determines,  based  on  the  totality 
of  the  publicly  available  scientific 
evidence  (including  evidence  from  well- 
designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claim.s,  that 
the  claim  is  supported  by  such  evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(A)(ii),  (b)(l)(A)(vi),  and 
{b)(l)(A)(x))  that  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act  (21  U.S.C.  343). 
and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  dietary  fiber  and 
cardiovascular  disease,  meet  the 
requirements  of  the  act. 

In  this  document,  the  agency  will 
consider  whether  a  claim  on  food  or 
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Published  elsewhere  in  this  Federal 
Register  is  a  proposed  rule  to  establish 
general  requirements  for  health  claims 
that  characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  or  other  nutritional 
substances  (referred  to  generally  as 
"substance"  to  a  disease  or  health 
related  condition  on  food  labels  and  in 
labeling.  In  this  companion  document. 
FDA  has  tentatively  determined  that 
such  claims  would  only  be  justified  for 
substances  in  dietary  supplements,  as 
well  as  in  conventional  foods,  if  the 
agency  determines,  based  on  the  totality 
of  the  publicly  available  scientific 
evidence  (including  evidence  from  well- 
designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles],  that  there  is  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  that 
the  claim  is  supported  by  such  evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(A)(ii),  (b)(l)(A)(vi),  and 
(b)(l)(A)(x))  that  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act  (21  U.S.C.  343). 
and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  dietary  fiber  and 
cardiovascular  disease,  meet  the 
requirements  of  the  act. 

In  this  document,  the  agency  will 
consider  whether  a  claim  on  food  or 


food  products,  including  dietary 
supplements  as  well  as  conventional 
foods,  on  the  relationship  between 
dietary  fiber  and  cardiovascular  disease 
would  be  justified  under  the  standard 
proposed  in  the  companion  document 
entitled  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food:  Proposed  Rule." 

B.  Basis  for  Considering  a  Claim 
Relating  Dietary  Fiber  and 
Cardiovascular  Disease 

1.  Cardiovascular  Disease 

Cardiovascular  disease  is  a  major 
public  health  problem  in  the  United 
States.  Coronary  heart  disease  (CHD)  is 
the  most  common,  most  frequently 
reported,  and  most  serious  form  of 
cardiovascular  disease.  CHD  and  stroke 
kill  nearly  as  many  Americans  as  all 
other  diseases  combined. 
Cardiovascular  disease,  primarily  CHD 
is  also  among  the  leading  causes  of 
disability.  These  facts  remain  true 
despite  the  dramatic  decline  over  the 
past  15  years  in  the  death  rate  from 
cardiovascular  disease:  35  percent  for 
all  cardiovascular  disease,  40  percent 
for  CHD.  and  more  than  50  percent  for 
stroke  (Ref.  64).  Changes  in  lifestyles, 
risk  factor  reduction,  and  medical 
intervention  are  major  contributors  to 
this  decline  (Ref.  64). 

In  order  to  be  consistent  with  the 
magnitude  of  the  public  health  problem 
and  with  the  conclusions  of  the  Federal 
government  and  other  reports  from 
recognized  scientific  bodies  such  as  the 
National  Academy  of  Sciences  (NAS) 
and  the  Life  Sciences  Research  Office 
(LSRO)  (Refs.  40.  48,  63.  65.  and  66),  the 
focus  of  this  docimient  is  CHD  rather 
than  the  broader  area  of  cardiovascular 
disease.  CHD  is  not  only  considered  to 
be  the  most  common  and  most  serious, 
but  is  also  the  earliest  form  of 
cardiovascular  disease,  frequently 
producing  symptoms  and  health 
problems  in  middle-aged  adults  (Ref.  48). 
Despite  a  declining  death  rate  from  CHD 
since  the  mid  1960's,  CHD  still  accounts 
for  more  deaths  than  any  other  disease 
or  groups  of  diseases  (Ref.  63).  More 
than  1.25  million  heart  attacks  occur 
each  year  (two-thirds  occur  in  men),  and 
more  than  500.000  people  die  as  a  result 
(Ref.  63).  In  the  United  States,  it  is  very 
common  for  significant  pathogenesis  of 
CHD  to  occur  without  easily  detectable 
symptoms  (Ref.  66).  Thus,  the  total 
affected  population  is  considerably 
larger  than  the  statistics  on  death  and 
illness  would  indicate.  In  addition  to  its 
impact  on  the  nation's  health.  CHD  costs 
the  U.S.  economy  over  $50  billion 
annually  (Ref  63). 


2.  Dietary  Fiber 

Dietary  fibers  are  comprised  of 
components  of  plant  materials  that  are 
resistent  to  human  digestive  enzymes 
(Refs.  39  and  46).  These  components  are 
predominantly  nonstarch 
polysaccharides  and  lignin  and  may 
include,  in  addition,  associated 
substances  (Ref  46).  To  date,  the  best 
documented  and  most  accepted 
nutritional  role  for  dietary  fibers  is  for 
normal  bowel  function  and  health  (Refs. 
39.  49,  and  Canadian  comments:  FDA 
Docket  No.  91N-0099).  It  is  generally 
assumed  that  current  fiber  intakes  in  the 
United  States  of  10  to  15  grams  (g)  per 
day  (6  to  7  g  per  1.000  kilocalories  (kcal) 
are  less  than  optimal  for  meeting  these 
needs  (Refs.  36  and  39).  Significant 
increases  in  this  level  of  intake  have 
been  recommended  frequently  (Ref.  39). 

Based  on  currently  available 
analytical  methods,  dietary  fiber  is 
frequently  measured  as  total  dietary 
fiber  and  as  the  subcomponents  of 
soluble  and  insoluble  fibers  (Ref  39). 
Until  recently,  epidemiologic  and  other 
studies  were  not  able  to  evaluate  total 
dietary  fiber  intake  because  the  majority 
of  food  composition  tables  contained  no 
values  for  total  dietary  fiber  content  of 
foods.  In  addition,  no  standardized 
definitions  of  dietary  fiber  or  dietary 
fiber  components  have  been  agreed 
upon. 

Naturally  occurring  fibers  in  food  are 
usually  a  mixture  of  the  insoluble  fibers 
such  as  cellulose  and  lignin;  soluble 
fibers  such  as  pectins,  gums,  and 
mucilages;  and  combinations  of  soluble 
and  insoluble  fibers  such  as 
hemicelluloses  (Ref  40).  The  proportions 
and  types  of  fiber  subcomponents  vary 
among  foods  (e.g..  oatmeal  contains 
relatively  large  amounts  of  soluble  fiber. 
and  whole  wheat  bread  contains 
relatively  large  amounts  of  insoluble 
fiber),  and  fiber  content  also  varies 
within  a  food  item  or  food  group 
depending  on  the  maturity  of  the  plant, 
storage  and  ripening  conditions,  and 
food  processing  techniques  used,  if  any. 

In  evaluating  the  biological  effects 
and  health  consequences  of  dietary  fiber 
intake,  dietary  fiber  intake  has  been 
expressed  as: 

(a)  Total  dietary  fiber  or  as  the  major 
fiber  subcomponents  (soluble  and 
insoluble  fibers): 

(b)  Fiber-containing  foods  (e.g.,  whole 
grains,  legumes,  fruits,  vegetables); 

(c)  Fiber-rich  food  isolates  (e.g..  wheat 
bran,  oat  bran,  com  bran,  soy  isolates); 
or 

(d)  Isolated  and  purified  fibers  (e.g.. 
cellulose,  pectins,  lignin). 


3.  Relationship  of  Dietary  Fiber  and 
Cardiovascular  Disease:  Theoretical 
Basis 

Many  risk  factors  contribute  to  the 
development  of  cardiovascular  disease, 
and  specifically  to  CHD.  There  is 
general  agreement  that  elevated  blood 
cholesterol  levels  are  one  of  the  major 
"modifiable"  risk  factors  in  the 
development  of  CHD  (Refs.  63  through 
66).  Federal  government  and  other 
review  (Refs.  48  and  63  through  66)  have 
concluded  that  there  was  substantial 
epidemiologic  and  clinical  evidence  to 
indicate  that  high  blood  levels  of  total 
cholesterol  and  low  density  lipoprotein 
cholesterol  (LDL-cholesterol)  are 
reliable  indicators  of  the  development 
severity,  aird  rates  of  atherosclerosis 
(inadequate  circulation  of  blood  to  the 
heart  due  to  narrowing  of  the  arteries) 
and  constitute  a  major  contributor  to 
CHD  (Refs.  48  and  63  through  66). 
Factors  that  decrease  total  blood 
cholesterol  and  LDL-cholesterol  also 
tend  to  decrease  the  risk  of  CHD.  Thus, 
it  is  generally  accepted  that  total  blood 
cholesterol  and  LDL-cholesterol  levels 
can  predict  the  risk  of  developing  CHD, 
and  that  dietary  factors  affecting  blood 
cholesterol  levels  are  related  to  CHD 
(Refs.  48  and  63  through  66). 

Populations  with  relatively  low  serum 
cholesterol  levels  tend  to  have  dietary 
patterns  that  are  low  in  fat.  especially 
saturated  fat  and  cholesterol,  and  that 
are  relatively  high  in  fiber-rich  foods 
(e.g.  fruits,  vegetables,  and  whole  grain 
cereals)  (Refs.  48  and  63  through  66). 
Because  of  the  relationship  between 
serum  cholesterol  and  CHD.  all  current 
dietary  guidelines  in  the  United  States 
recommend  dietary  patterns  that  are 
likely  to  lower  serum  cholesterol  levels: 
Reductions  in  dietary  intakes  of  fat, 
saturated  fat.  and  cholesterol  and 
increases  in  intakes  of  vegetables,  fruits, 
grain  products,  and  cereal  products 
(Refs.  48.  62,  63.  and  66). 

The  association  between  dietary 
patterns  rich  in  fibercontaining  foods 
and  lower  levels  of  serum  cholesterol  is 
the  theoretical  basis  for  consideration  of 
the  appropriateness  of  a  health  claim  for 
dietary  fiber  and  reduced  risk  of 
developing  CHD.  Various  beneficial 
health  effects)  including  effects  on  lipid 
(fat)  metabolism,  have  been  suggested 
for  fiber-contnining  foods  and  for 
dietary  fiber,  particularly  the  soluble 
dietary  fiber  component  (Ref  40).  For 
these  reasons.  FDA  Hmited  its  review  of 
the  relationship  of  dietary  fiber  and 
cardiovascular  disease  to  dietary  intake 
of  soluble  fiber  effect  on  blood  lipid 
levels  and  to  risk  of  developing  CHD. 
Based  on  conclusions  from  Federal 
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government  reviews,  total  blood  and 
LDL-cholesterol  were  accepted  as  valid 
indicators  of  risk  of  developing  CHD. 
This  focus  is  most  consistent  with 
current  dietary  guidelines  for  the  U.S. 
population  (Refs.  48  and  62  through  66). 

(The  relationship  of  dietary  fiber  to 
cancer  is  addressed  in  a  companion 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
relationship  of  cardiovascular  disease  to 
lipids  and  to  omega-3  fatty  acids  are 
also  addressed  in  companion  documents 
published  elsewhere  in  this  Federal 
Register.) 

C.  Dietary  Fiber  Regulatory  and 
Legislative  History 

1.  Early  Claims  for  use  of  Dietary  Fiber 

Health  attributes  for  fiber-containing 
foods  have  been  claimed  for  over  100 
years.  Early  interest  focused  on  the 
benefits  of  wheat  bran  as  a  promoter  of 
regular  bowel  function.  Health  claims 
for  wheat  bran  on  breakfast  cereal 
packages  became  popular  in  the  early 
1900's,  and  the  importance  of  adding 
"bulk"  in  the  diet  by  the  addition  of 
dietary  fiber  appeared  in  advertisements 
that  promoted  the  benefits  of  certain 
fibers  as  aids  to  digestion  and  to  help 
relieve  constipation.  Such  health  claims 
on  packages  were  mostly  unregulated 
until  after  the  act  deemed  products  that 
carried  such  claims  to  be  drugs  and. 
therefore,  subject  to  requirements  of 
drug  law.  As  a  result,  the  use  of  health 
claims  on  food  products  virtually 
stopped  until  recently. 

In  1941,  the  agency  published 
regulations  that  included  labeling 
requirements  for  "non-digestible 
carbohydrates"  (6  FR  5921).  At  that  time, 
foods  having  a  high  fiber  content  were 
valued  because,  when  added  to  foods 
such  as  bread,  lower  caloric  density  was 
achieved.  Based  on  the  analytical 
procedures  available  at  that  time,  the 
fibrous  plant  components  of  food  had  to 
be  labeled  as  "crude  fiber." 

During  the  late  1970" s.  FDA  sought  to 
revise  its  regulations  to  include  as  fiber 
other  fractions  of  carbohydrates,  in 
addition  to  crude  fiber,  that  are  not 
digested  by  human  enzymes.  In  doing 
so.  the  agency  noted  that  the  scientific 
evidence  linking  fiber  to  health 
outcomes  was  limited.  In  the  Federal 
Register  of  December  21. 1979  (44  FR 

75991).  the  agency  stated  that the 

relationship  of  dietary  fiber  to  health 
remains  controversial."  Current  §  105.66 
(21  CFR  105.66)  provides  for  the 
declaration  of  nonnutritive  substances, 
but  there  is  no  regulation  for  declaration 
of  fiber. 


2.  Food  Additive  Status 

Substances  that  are  added  to  food 
may  be  categorized  based  on  their  use 
as  generally  recognized  as  safe  (GRAS) 
ingredients,  food  additives,  or 
substances  subject  to  a  sanction  or 
approval  granted  by  the  FDA  or  the 
United  States  Department  of  Agriculture 
(USDA)  prior  to  September  6, 1958.  The 
use  of  substances  may  be  GRAS  under 
the  general  principles  set  forth  in 
§  170.30  (21  CFR  170.30).  listed  as  GRAS 
in  part  182  (21  CFR  part  182).  or  affirmed 
as  GRAS  in  Part  184  (21  CFR  part  184). 
FDA's  listings  of  food  additives  and 
affirmations  that  the  use  of  a  substance 
for  direct  addition  to  food  is  GRAS 
generally  include  the  particular  food 
categories  in  which  (as  defined  in 
§  170.3(n)),  and  the  specific  technical 
effects  for  which  (as  defined  in 
§  170.3(o)),  the  substance  may  be  used. 

"Fiber"  is  not  considered  to  be  either 
a  food  category  or  a  technical  effect 
according  to  the  above  definitions,  and 
ingredients  that  are  added  to  food  are 
therefore  not  regulated  as  "fiber." 
However,  FDA  has  regulated  a  number 
of  isolated  or  purified  fibers  for  specific 
technical  effects  in  various  food 
categories.  For  example,  xanthin  gum  is 
listed  as  a  food  additive  for  use  as  a 
stabilizer,  emulsifier,  thickener, 
suspending  agent,  bodying  agent,  or 
foam  enhancer  (§  172.645  ((21  CFR 
172.695)):  methyl  cellulose  is  listed  as  a 
multipurpose  GRAS  substance  ((21  CFR 
182.1480));  and  pectins  are  affirmed  as 
GRAS  for  use  as  an  emulsifier, 
stabilizer,  or  thickener  (§  184.1588).  Guar 
gum  is  affirmed  as  GRAS  for  specific 
conditions  of  use  that  include  those  as 
an  emulsifier,  formulation  aid.  firming 
agent,  and  thickener  (§  184.1339).  Guar 
gum  has  not  been  listed  for  use  as  a 
source  of  fiber,  and  under  some 
circumstances,  it  has  been  shown  to 
cause  esophageal  blockage  and  thus  to 
be  a  health  hazard.  These  and  many 
other  gums  and  fiber  sources  have  no 
established  history  of  food  use.  or  safety 
as  fiber  supplements. 

3.  Dietary  Fiber  as  Subjects  of  Health 
Claims 

Prompted  by  the  use  (beginning  in 
1984)  of  information  on  high-bran  cereal 
packages  that  high  fiber  diets  may 
reduce  the  risk  of  cancer  and  by 
issuance  of  interim  dietary  fiber 
recommendations  by  the  National 
Cancer  Institute.  FDA  proposed  in  the 
Federal  Register  of  August  4. 1987  (52  FR 
28843),  food  labeling  regulations  to 
allow  the  use  of  health  messages  on 
labels  and  food  labeling.  The  agency 
stated  that  food  labeling  could  have  an 
important  influence  on  the  public's  food 


choices,  and  that  truthful,  nonmisleading 
health  messages  could  increase 
consumer's  understanding  of  the  health 
benefits  that  can  result  from  adhering  to 
a  sound  and  nutritious  diet.  This 
proposal  set  forth  criteria  for  the 
evaluation  of  health  claims. 

In  the  Federal  Register  of  February  13, 
1990  (55  FR  5176),  FDA  published  a 
reproposed  rule  that  revoked  the  1987 
proposal  and  proposed  to  establish 
procedures  permitting  valid  and  reliable 
consumer  information  on  food  labels. 
The  agency  noted  that  the  previous 
proposal  was  too  ambiguous  to  be 
workable  in  preventing  misleading 
claims.  FDA  thus  proposed  to  tighten  the 
requirements  for  health  claims.  The 
agency  also  proposed  to  evaluate  the 
scientific  evidence  on  six  possible  topics 
for  health  claims,  including  dietary  fiber 
and  cardiovascular  disease. 

On  November  8, 1990,  the  President 
signed  the  1990  amendments,  which 
authorize  FDA  to  issue  regulations 
concerning  claims  on  the  label  or 
labeling  of  foods  that  characterize  the 
relationship  between  a  substance  and  a 
disease  or  a  health-related  condition.  As 
stated  above,  this  law  identified  10 
substance-disease  topics,  including 
dietary  fiber  and  cardiovascular 
disease. 

D.  Evidence  Considered  in  Reaching  the 
Decision 

FDA  has  reviewed  all  relevant 
scientific  evidence  on  dietary  fiber  and 
its  effects  on  serum  cholesterol.  The 
scientific  evidence  reviewed  by  the 
agency  included  the  summary, 
conclusions,  and  recommendations  of  all 
recent  Federal  government 
comprehensive  reviews  and  dietary 
guidelines  on  this  topic  area:  "The 
Surgeon  General's  Report  on  Nutrition 
and  Health  "  (Ref.  63),  the  National 
Cholesterol  Education  Program's  (NCEP) 
"Report  of  the  Expert  Panel  on 
Detection,  Evaluation,  and  Treatment  of 
High  Blood  Cholesterol  in  Adults"  (Ref. 
65),  the  NCEP  "Population  Panel  Report" 
(Ref.  66),  the  USDA  and  DHHS' 
"Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans"  (Ref.  62),  and 
the  DHHS'  "Healthy  People  2000, 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref.  64). 

The  agency  also  reviewed  the 
evidence  and  conclusions  in  other 
nongovernmental  documents:  The  LSRO 
report  on  "Physiological  Effects  and 
Health  Consequences  of  Dietary  Fiber" 
(Ref.  39).  the  National  Research 
Council's  (NRC)  "Diet  and  Health. 
Implications  for  Reducing  Chronic 
Disease  Risks"  (Ref.  48),  the  NRC's 
"Recommended  Dietary  Allowances" 
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choices,  and  that  truthful,  nonmisleading 
health  messages  could  increase 
consumer's  understanding  of  the  health 
benefits  that  can  result  from  adhering  to 
a  sound  and  nutritious  diet.  This 
proposal  set  forth  criteria  for  the 
evaluation  of  health  claims. 

In  the  Federal  Register  of  February  13. 
1990  (55  FR  5176),  FDA  published  a 
reproposed  rule  that  revoked  the  1987 
proposal  and  proposed  to  establish 
procedures  permitting  valid  and  reliable 
consumer  information  on  food  labels. 
The  agency  noted  that  the  previous 
proposal  was  too  ambiguous  to  be 
workable  in  preventing  misleading 
claims.  FDA  thus  proposed  to  tighten  the 
requirements  for  health  claims.  The 
agency  also  proposed  to  evaluate  the 
scientific  evidence  on  six  possible  topics 
for  health  claims,  including  dietary  fiber 
and  cardiovascular  disease. 

On  November  8, 1990,  the  President 
signed  the  1990  amendments,  which 
authorize  FDA  to  issue  regulations 
concerning  claims  on  the  label  or 
labeling  of  foods  that  characterize  the 
relationship  between  a  substance  and  a 
disease  or  a  health-related  condition.  As 
stated  above,  this  law  identified  10 
substance-disease  topics,  including 
dietary  fiber  and  cardiovascular 
disease. 

D.  Evidence  Considered  in  Reaching  the 
Decision 

FDA  has  reviewed  all  relevant 
scientific  evidence  on  dietary  fiber  and 
its  effects  on  serum  cholesterol.  The 
scientific  evidence  reviewed  by  the 
agency  included  the  summary, 
conclusions,  and  recommendations  of  all 
recent  Federal  government 
comprehensive  reviews  and  dietary 
guidelines  on  this  topic  area:  "The 
Surgeon  General's  Report  on  Nutrition 
and  Health"  (Ref  63).  the  National 
Cholesterol  Education  Program's  (NCEP) 
"Report  of  the  Expert  Panel  on 
Detection.  Evaluation,  and  Treatment  of 
High  Blood  Cholesterol  in  Adults"  (Ref 
65).  the  NCEP  "Population  Panel  Report" 
(Ref  66),  the  USDA  and  DHHS' 
"Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans"  (Ref  62),  and 
the  DHHS'  "Healthy  People  2000, 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref  64). 

The  agency  also  reviewed  the 
evidence  and  conclusions  in  other 
nongovernmental  documents:  The  LSRO 
report  on  "Physiological  Effects  and 
Health  Consequences  of  Dietary  Fiber" 
(Ref  39).  the  National  Research 
Council's  (NRC)  "Diet  and  Health. 
Implications  for  Reducing  Chronic 
Disease  Risks"  (Ref  48),  the  NRC's 
"Recommended  Dietary  Allowances" 


(Ref  49),  and  World  Health 
Organization's  (WHO)  "Diet,  Nutrition, 
and  the  Prevention  of  Chronic  Diseases  " 
(Ref  71). 

The  agency  updated  these  reports  by 
independently  reviewing  all  human 
studies  and  all  reviews  published  since 
the  Federal  government  and  other 
authoritative  documents  completed  their 
reviews  of  the  literature.  FDA 
considered  animal  studies  to  the  extent 
that  they  helped  explain  possible 
mechanisms  of  action.  FDA  also 
contracted  with  LSRO  to  independently 
evaluate  current  evidence  since  their 
1987  fiber  report.  A  summary  of  the 
LSRO  report,  "Dietary  Fiber  and 
Cardiovascular  Disease"  (Ref  40)  is 
included  in  this  review. 

Finally,  to  ensure  that  its  review  of 
relevant  evidence  was  complete,  FDA 
requested,  in  the  Federal  Regiister  of 
March  28, 1991  (56  FR  12932),  scienUfic 
data  and  information  on  the  10  specific 
topic  areas  identified  in  section 
3(b)(1)(A)  of  the  1990  amendments. 
Dietary  fiber  and  cardiovascular  disease 
were  among  the  10  subjects  for  which 
the  agency  requested  information. 

E.  Summary  of  Comments  in  Response 
to  FDA  Request  for  Scientific  Data  and 
Information 

FDA  received  1  comment  in  response 
to  the  February  13, 1990  reproposed  final 
rule  and  19  comments  in  response  to  the 
notice  in  the  Federal  Register  of  March 
28, 1991  (56  FR  12932),  concerning 
dietary  fiber  and  CHD  health  claims. 

One  comment  from  a  representative  of 
industry  was  received  in  response  to  the 
reproposed  final  rule.  Based  on  the 
findings  of  several  authoritative 
documents  and  a  review  of  additional 
references  published  since  1988,  the 
comment  suggested  that  the  currently 
recommended  low  fat/low  cholesterol 
diet  could  be  made  more  effective  in 
lowering  blood  cholesterol  and  risk  of 
CHD  by  the  inclusion  of  soluble  fiber. 

Of  the  19  comments  received  in 
response  to  the  March  28. 1991  notice 
requesting  scientific  data  on  dietary 
fiber  and  cardiovascular  disease  (under 
Docket  No.  91N-0099),  13  were  from 
industry;  4  from  professional 
organizations;  1  from  a  consumer  2  from 
health  professionals;  2  from  scientists; 
and  1  from  the  Government  of  Canada. 
The  industry  comments  included 
primarily  literature  reviews  and 
unpublished  studies,  which  were 
included  in  FDA's  science  review  of  the 
scientific  evidence.  One  food  company 
did  not  support  health  claims  on  dietary 
fiber  and  risk  of  developing  heart 
disease  because  of  the  multifactorial 
nature  of  the  disease  and  the 
seriousness  of  the  disease  and  suggested 


that  medical  intervention  is  requiredlor 
proper  diagnosis  and  monitoring  of  heart 
disease.  All  other  industry  and  trade 
submissions  supported  the  use  of  health 
claims. 

Of  the  six  comments  from 
professional  organizations,  three 
submitted  research  reports  generally 
supporting  a  health  claim.  Another 
called  attention  to  the  need  for  caution 
to  avoid  consumer  misunderstanding. 
One  comment  pointed  to  the  need  to 
consider  the  overall  diet  context. 
Another  took  the  position  that  the  data 
on  fiber  and  cardiovascular  diseases  are 
insufficient  to  support  a  claim. 

The  citizen  comment  included  a 
literature  search  but  no  comment  about 
the  health  claim  issue. 

The  two  comments  from  health 
professionals  were  divided.  Although 
both  provided  data  supporting  their 
individual  position,  one  was  in  favor  of 
health  claims  and  the  other  was  not. 

The  Director  General,  Food 
Directorate,  Health  and  Welfare, 
Canada,  submitted  information  on  the 
regulatory  status  of  health  claims  in  that 
country.  The  Canadian  government  is 
not  in  favor  of  health  claims  on  fiber- 
containing  foods  because  it  is  difficult  to 
disassociate  the  metabolic  effects  of 
complex  carbohydrates  and  the  low  Tat 
content  of  these  diets  from  those  of 
dietary  fiber.  The  comment  said  that  this 
finding  does  not  diminish  the 
importance  of  diet  as  a  factor  in  the 
maintenance  of  health  but  reinforces  the 
importance  of  the  whole  diet  rather  than 
the  contribution  of  individual 
components.  Interactions  between 
nutrients  and  between  nutrients  and 
nonnutrient  components  of  the  diet 
probably  alter  the  likelihood  of  disease. 

n.  Review  of  Scientific  Evidence 

A.  Federal  Government  Documents 

Several  Federal  government 
documents  (Refs.  62  through  64,  66,  and 
67)  have  concluded  that  the  evidence  for 
a  role  of  dietary  fiber  in  lowering  the 
risk  of  cardiovascular  disease,  and  more 
specifically  CHD,  is  inconclusive. 

The  Surgeon  General's  Report  (Ref 
63)  comprehensively  reviewed  human 
and  animal  studies  on  CHD  and  blood 
cholesterol  and  noted  that  an  extensive 
body  of  evidence  supported  by 
epidemiologic,  metabolic,  and  animal 
studies  has  estabhshed  the  relationship 
among  intake  of  saturated  fat,  high 
blood  cholesterol,  and  increased  rates  of 
CHD  (Ref  63).  The  report  also  noted 
that  based  on  ecological  studies  in 
several  countries,  dietary  intakes  that 
are  high  in  starch  (e.g.,  !90  to  70  percent 
of  calories),  such  as  those  in  Asian 
countries,  are  associated  with  low 


plasma  cholesterol  and  a  low  rate  of 
CHD.  These  diets  tend  to  be  high  in 
fiber,  lower  in  energy,  and  very  low  in 
fat,  especially  saturated  fat  and 
cholesterol.  Several  short-term  clinical 
studies  that  were  reviewed  showed  an 
association  between  water-soluble  fiber 
fractions,  such  as  oat  bran,  guar  gum. 
and  pectin,  and  cholesterol-lowering 
effects  in  hypercholesterolemic  subjects 
(Refs.  7.  22.  and  32).  The  report 
concluded  that  current  evidence 
suggests  the  prudence  of  increasing 
consumption  of  whole  grain  foods  and 
cereal  products,  vegetables  (including 
dry  beans  and  peas)  and  fruits  (Ref  63). 

The  recommendations  of  the  NCEP 
(Refs.  65  and  66)  are  based  on  the  goals 
of  reducing  blood  cholesterol,  and  low 
density  Upoprotein  (LDL)  cholesterol  in 
particular,  and  providing  a  diet  that  is 
nutritious  and  palatable  (Ref  65).  The 
LDL-cholesterol  levels  are  directly 
correlated  with  risk  for  CHD  (ReL  65). 
The  NCEP  report  concluded  that 
changing  American  eating  patterns  will 
help  lower  blood  cholesterol  levels,  thus 
reducing  the  risk  of  developing  CHD.  In 
this  regard,  the  panel  recommended 
lowering  the  intake  of  dietary  saturated 
fatty  acids,  total  fat.  and  cholesterol, 
and  increasing  the  intake  of  fruits, 
vegetables,  whole  grain  products,  and 
legumes.  These  food  items  will  help 
meet  nutritional  needs  for  minerals, 
vitamins,  dietary  fiber  (including  soluble 
fiber),  and  complex  carbohydrates  (Ref. 
66). 

The  USDA/DHHS  report  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref  62)  concluded  that 
dietary  fiber  is  important  for  proper 
bowel  function  and  to  reduce  symptoms 
of  chronic  constipation,  diverticular 
disease,  and  hemorrhoids.  It  stated  that 
"populations  like  ours  with  diets  low  in 
dietary  fiber  and  complex 
carbohydrates  and  high  in  fat  especially 
saturated  fat  tend  to  have  more  heart 

disease (Ref  62).  The  dietary 

guidelines  noted  the  possibility  that  the 
benefit  from  a  diet  with  more  fiber  may 
be  from  the  food  or  component  of  the 
food  providing  the  fiber  rather  than  from 
the  fiber  alone.  The  USDA/DHHS 
dietary  guidelines  recommended 
choosing  a  diet  with  plenty  of 
vegetables,  fruits,  and  grain  products. 

In  "Healthy  People  2000,"  the  Public 
Health  Service  and  DHHS  identified 
increased  consumption  of  complex 
carbohydrates  and  fiber-containing 
foods  by  adults  as  a  specific  risk 
reduction  objective  (Ref  64). 
Recommendations  included  increasing 
consumption  of  vegetables  (including 
legumes)  and  fruits  to  five  or  more 
servings  daily,  and  increasing 
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consumption  of  grain  products  to  six  or 
more  daily  servings.  The  report  noted 
that  dietary  patterns  with  higher  intakes 
of  vegetables  (including  legumes),  fruits, 
and  grain  products  are  associated  with  a 
variety  of  health  benefits,  including 
decreased  risk  for  some  types  of  cancer 
(Ref.  65).  It  was  also  noted  that  the 
association  between  diets  high  in 
complex  carbohydrates  (and  fiber)  and 
reduced  CHD  and  diabetes  mellitus  is 
difficult  to  interpret  because  such  diets 
tend  to  be  lower  in  energy  (calories)  and 
fats,  especially  saturated  fat  and 
cholesterol.  "Further  research  is  needed 
to  clarify  whether  the  effect  of  dietary 
fiber  on  blood  lipids  is  an  independent 
effect,  and  if  so,  to  quantify  the 
relationship.  (Ref.  64). 

B.  Other  Review  From  Recognized 
Scientific  Bodies 

Several  other  comprehensive  reviews 
from  recognized  scientific  bodies  on  the 
rote  of  nutrition  and  health  have  been 
published  in  recent  years  (Refs.  39,  40, 
48,  49.  and  71).  The  conclusions  reached 
in  these  reports  are  similar  to  those 
reached  in  the  Federal  reports  noted 
above. 

In  1985,  the  Department  of  national 
Health  and  Welfare,  Health  Protection 
Branch,  of  the  Canadian  government 
convened  an  expert  advisory  committee 
to  evaluate  dietary  fiber  issues  (Ref.  46). 
This  committee  noted  that  the 
relationship  between  the  physico- 
chemical  properties  of  dietary  fibers  and 
their  physiological  effects  is  difficult  to 
evaluate  partly  due  to  the  complexity  of 
the  interactions  of  mixed  fibers  in  foods 
and  in  some  instances,  lack  of 
uniformity  in  testing  procedures.  They 
recommended  that  manufacturers  of 
food  products  to  which  nonnative  and/ 
or  novel  fibers  have  been  added  to 
increase  dietary  fiber  content  may  be 
required  to  provide  evidence 
substantiating  the  safety  and  efficacy  of 
these  products  in  terms  of  accepted 
physiological  effects.  Nonnative  fibers 
were  defined  as  fibers  from  traditional 
foods  but  not  naturally  occurring  in  the 
foods  to  which  they  have  been  added; 
novel  fibers  are  those  which  have  not 
traditionally  been  part  of  the  human 
diet.  They  also  recommended  that 
manufactures  of  products  which  have 
been  substantially  enriched  with  native 
fibers  should  also  be  prepared  to 
provide  proof  of  e^cacy  on  request. 
They  noted  that  evidence  is  lacking  that 
commercially  produced  products 
containing  some  of  these  materials  will, 
when  consumed,  produce  effects  that 
the  public  has  come  to  expect  of  fiber 
containing  foods.  They  recommended 
more  research  to  elucidate  physiological 
forles  of  dietary  fiber. 


LSRO,  in  its  1987  report  entitled 
"Physiological  F^ffects  and  Health 
Consequences  of  Dietary  Fiber"  (Ref. 
39),  concluded  that  dietary  fiber  is  an 
integral  part  of  a  healthy  diet.  However, 
LSRO  stated  that  the  available  evidence 
is  not  sufficient  to  support  specific, 
quantitative  recommendations  on  the 
role  of  dietary  fiber  for  the  prevention  of 
specific  diseases  in  the  general,  healthy 
population.  LSRO  recommended, 
therefore,  that  a  wide  variety  of  fiber- 
rich  foods  be  consumed,  such  as  whole 
grain  products,  fruits,  vegetables  and 
legumes,  because  of  the  diversity  of 
effects  of  various  components  of  dietary 
fiber.  The  report  stated  that  the  foods 
eaten  in  the  amounts  suggested  would 
provide  about  20  to  35  g  of  dietary  fiber 
per  day  (approximately  10  to  13  per 
1,000  kcal)  for  the  healthy,  adult 
population  (Ref.  39). 

The  1989  NRC,  NAS  report,  "Diet  and 
Health — Implication  for  Reducing 
Chronic  Disease  Risk"  (Ref.  48) 
reviewed  epidemiologic  and  clinical 
studies  and  noted  that  increased 
consumption  of  fiber-rich  foods  was 
associated  with  a  lower  risk  of 
developing  CHD  and  other  diseases. 
Diets  providing  45  g  of  dietary  fiber  from 
fresh  fruits,  vegetables,  and  legumes 
(Refs.  20,  23,  and  29).  and  with  an 
isocaloric  replacement  of  either  sugar  or 
bread  with  a  mixture  of  vegetables 
providing  40  g  per  day  of  dietary  fiber 
(Ref.  21).  were  associated  with  lower 
blood  cholesterol  levels.  The  NAS  report 
concluded  that  although  epidemiologic 
and  clinical  studies  indicate  that  a  diet 
consisting  of  complex  carbohydrate  and 
high-fiber  foods  may  be  associated  with 
a  lower  risk  of  CHD.  colon  cancer, 
diverticulosis.  hypertension,  or  gallstone 
formation,  there  is  "no  conclusive 
evidence  that  it  is  dietary  fiber,  rather 
than  the  other  components  of 
vegetables,  fruits,  and  cereal  products, 
that  reduces  the  risk  of  those  diseases" 
(Ref.  48).  The  NAS  report  recommended 
increased  consumption  of  vegetables, 
fruits,  breads,  cereals,  and  legumes  (Ref. 
48). 

The  WHO  report  "Diet,  Nutrition,  and 
the  Prevention  of  Chronic  Diseases" 
(Ref.  71).  stated  that  dietary  factors  are 
known  to  influence  the  development  of  a 
wide  range  of  chronic  diseases, 
including  CHD.  The  report  stated,  the 
"affluent"  type  of  diet  that  often 
accompanies  economic  development  is 
energy  (calorie)-dense.  People 
consuming  these  diets  characteristically 
have  a  high  intake  of  fat  (especially 
saturated  fats)  and  free  sugars  and  a 
relatively  low  intake  of  complex 
carbohydrates  (from  starchy,  fiber- 
containing  foods)."  All  of  these  factors 


influence  serum  cholesterol  and  their 
combined  effects  "may  be  important  in 
modifying  the  rate  of  progression  of 
atherosclerosis." 

Based  on  direct  experimental 
evidence  concerning  the  association 
between  dietary  fiber,  stool  bulk,  and 
intestinal  transit  time.  WHO 
recommended  a  lower  limit  of  intake  of 
16  grams  per  day  of  dietary  fiber 
(nonstarch  polysaccharides)  and  an 
upper  limit  of  24  g  per  day.  This  goal  is 
consistent  with  an  intake  of  about  27  to 
40  g  per  day  of  total  fiber,  which 
includes  other  fiber  components  (Ref. 
71). 

The  1991  LSRO  report  "Dietary  Fiber 
and  Cardiovascular  Disease"  (Ref.  39) 
reviewed  epidemiological  studies  since 
LSRO's  1987  report  and  found  no  new 
evidence  to  support  reduced  risk  of  CHD 
from  an  intake  of  dietary  fiber  and 
particularly  soluble  fiber.  LSRO  found 
that  studies  suggest  that  soluble  fiber  is 
hypocholesterolemic.  while  insoluble 
fiber  is  not.  "Whether  the  observed 
effects  result  strictly  from  the  fiber  or 
from  other  components  of  the  fiber-rich 
food  or  to  a  combination  of  these 
remains  to  be  determined.  (Ref.  39).  The 
report  also  noted  that  it  is  also  not 
known  if  a  fiber  present  in  a  food  is  the 
same  as  when  it  has  been  extracted  and 
purified. 

C.  Review  of  the  Scientific  Evidence: 
Evidence  for  an  Association  Between 
Intake  of  Soluble  Dietary  Fiber  and 
Coronary  Heart  Disease 

All  of  the  government  and  other 
reviews  by  recognized  scientific  bodies 
cited  above  reviewed  the  evidence  for 
an  association  between  the  intake  of  . 
dietary  fiber  and  CHD,  one  of  the  major 
cardiovascular  diseases.  It  has  been 
established  that  appropriate  dietary 
intervention,  resulting  in  lower  serum 
total  cholesterol,  can  reduce  the 
incidence  of  CHD  and  hence  the 
incidence  of  cardiovascular  disease 
(Ref.  66;  companion  document  on 
proposed  rules  for  Health  Claims:  Lipids 
and  Cardiovascular  Disease).  The 
review  of  studies  that  follows  will  also 
focus,  as  in  the  Federal  government  and 
other  reviews  by  recognized  scientific 
bodies,  on  evidence  for  the  beneficial 
effects  of  dietary  fiber,  specifically 
soluble  dietary  fiber,  on  lowering  blood 
total  and  LDL-cholesterol  levels  with  the 
ultimate  outcome  of  reduced  risk  of 
developing  CHD. 

The  comprehensive  government  and 
other  reviews  by  recognized  scientific 
bodies  concluded,  based  on  evidence 
presented  to  date,  that  dietary  patterns 
that  included  fiber-rich  foods  were 
associated  with  lower  levels  of  blood 
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influence  serum  cholesterol  and  their 
combined  effects  "may  be  important  in 
modifying  the  rate  of  progression  of 
atherosclerosis." 

Based  on  direct  experimental 
evidence  concerning  the  association 
between  dietary  fiber,  stool  bulk,  and 
intestinal  transit  time.  WHO 
recommended  a  lower  limit  of  intake  of 
16  grams  per  day  of  dietary  fiber 
(nonstarch  polysaccharides]  and  an 
upper  limit  of  24  g  per  day.  This  goal  is 
consistent  with  an  intake  of  about  27  to 
40  g  per  day  of  total  fiber,  which 
includes  other  fiber  components  (Ref. 
71). 

The  1991  LSRO  report  "Dietary  Fiber 
and  Cardiovascular  Disease"  (Ref.  39) 
reviewed  epidemiological  studies  since 
LSRO's  1987  report  and  found  no  new 
evidence  to  support  reduced  risk  of  CHD 
from  an  intake  of  dietary  fiber  and 
particularly  soluble  fiber.  LSRO  found 
that  studies  suggest  that  soluble  fiber  is 
hypocholesterolemic,  while  insoluble 
fiber  is  not.  "Whether  the  observed 
effects  result  strictly  from  the  fiber  or 
from  other  components  of  the  fiber-rich 
food  or  to  a  combination  of  these 
remains  to  be  determined.  (Ref  39).  The 
report  also  noted  that  it  is  also  not 
known  if  a  fiber  present  in  a  food  is  the 
same  as  when  it  has  been  extracted  and 
purified. 

C.  Review  of  the  Scientific  Evidence: 
Evidence  for  an  Association  Between 
Intake  of  Soluble  Dietary  Fiber  and 
Coronary  Heart  Disease 

All  of  the  government  and  other 
reviews  by  recognized  scientific  bodies 
cited  above  reviewed  the  evidence  for 
an  association  between  the  intake  of  . 
dietary  fiber  and  CHD,  one  of  the  major 
cardiovascular  diseases.  It  has  been 
established  that  appropriate  dietary 
intervention,  resulting  in  lower  serum 
total  cholesterol,  can  reduce  the 
incidence  of  CHD  and  hence  the 
incidence  of  cardiovascular  disease 
(Ref  66;  companion  document  on 
proposed  rules  for  Health  Claims:  Lipids 
and  Cardiovascular  Disease).  The 
review  of  studies  that  follows  will  also 
focus,  as  in  the  Federal  government  and 
other  reviews  by  recognized  scientific 
bodies,  on  evidence  for  the  beneficial 
effects  of  dietary  fiber,  specifically 
soluble  dietary  fiber,  on  lowering  blood 
total  and  LDL-cholesterol  levels  with  the 
ultimate  outcome  of  reduced  risk  of 
developing  CHD. 

The  comprehensive  government  and 
other  reviews  by  recognized  scientific 
bodies  concluded,  based  on  evidence 
presented  to  date,  that  dietary  patterns 
that  included  fiber-rich  foods  were 
associated  writh  lower  levels  of  blood 


cholesterol  and  hence  lower  rates  of 
CHD.  Additionally,  these  reports 
suggested  that  if  fiber  has  an  effect  on 
serum  cholesterol  levels,  it  is  probably 
related  to  the  soluble  dietary  fiber 
component,  rather  than  to  total,  or 
insoluble,  dietary  fiber.  However,  these 
reports  also  noted  the  lack  of  evidence 
that  would  substantiate  that  it  is  the 
soluble  fiber  component  of  these  foods, 
rather  than  some  other  concomitant 
change  in  nutrient  intake  or  weight 
control,  that  is  the  responsible  agent  for 
these  associations.  For  this  reason,  the 
nutrition  guidelines  that  have  been 
promulgated  have  emphasized  changes 
in  dietary  patterns  rather  than 
specifically  focusing  on  changes  in 
soluble  fiber  intakes. 

The  agency,  therefore,  concluded  that 
to  provide  adequate  support  for  a  role 
for  dietary  fiber,  and  in  particular 
soluble  dietary  fiber,  in  reducing  the  risk 
of  CHD.  the  updated  evidence  would 
need  to  specifically  show  that  soluble 
dietary  fiber  at  some  specific  level  in  the 
total  diet  has  an  effect. 

1.  Criteria  for  Selection  of  Human 
Studies 

The  agency  evaluated  all  human  data 
published  after  1987,  the  time  at  which 
the  NAS  report  (Ref  48)  completed  it's 
review  of  the  scientific  evidence.  The 
criteria  that  the  agency  used  to  select 
pertinent  recent  studies  required  that 
the  studies: 

(1)  Present  primary  data  and  adequate 
descriptions  of  study  design  and 
methods; 

(2)  Be  available  in  English; 

(3)  Include  estimates,  or  enough 
information  to  estimate,  soluble  dietary 
fiber  intakes; 

(4)  Include  direct  measurement  of 
blood  total  cholesterol  and  other  blood 
lipids  related  to  CHD; 

(5)  For  intervention  studies,  be 
conducted  for  a  long  enough  duration  to 
reasonably  assure  stabilization  of  blood 
lipids  (greater  than  or  equal  to  3  weeks 
duration);  and 

(6)  Be  conducted  in  persons  who 
generally  represent  the  healthy  U.S. 
population  (adults  with  blood  total 
cholesterol  levels  less  than  300 
miligrams  (mg)  per  deciliter  (dl). 

2.  Criteria  for  Evaluation  of  Human 
Studies 

FDA  evaluated  the  results  of  studies 
against  general  criteria  for  good 
experimental  design,  execution,  and 
analysis.  The  criteria  that  the  agency 
used  in  evaluating  these  studies 
included  reliability  and  accuracy  of  the 
methods  used  in  nutrient  intake 
analysis,  including  measurements  of 
total  dietary  soluble  fiber  and  total 


dietary  fiber  measurement  of  study 
endpoints  (i.e..  blood  total  cholesterol 
and  other  blood  lipids  related  to  CHD): 
and  general  study  design  characteristics, 
including  randomization  of  subjects, 
appropriateness  of  controls,  selection 
criteria  for  subjects,  attrition  rates 
(including  reasons  for  attrition), 
potential  for  misclassification  of 
individuals  with  regard  to  dietary 
intakes,  presence  of  recall  bias  and 
interviewer  bias,  recognition  and  control 
of  confounding  factors  (for  example, 
intake  of  satiu-ated  fat  and  other 
nutrients,  monitoring  body  weight,  and 
control  of  weight  loss),  appropriateness 
of  statistical  tests  and  comparisons,  and 
statistical  power  of  the  studies. 

The  availability  of  information  on  the 
total  dietary  fiber  and  total  dietary 
soluble  fiber  content  of  baseline, 
treatment  and  control  diets;  the  soluble 
fiber  content  of  the  test  substance;  and 
nutrient  intakes  were  deemed  highly 
desirable.  In  many  cases,  analytical  or 
calculated  values  were  not  given  for 
total  fiber  or  for  total  soluble  fiber 
components  of  the  test  diet,  although  in 
some  cases,  it  was  possible  to  roughly 
estimate  soluble  fiber  values  above 
baseline  levels  from  available  data  on 
the  amount  and  type  of  test  material 
added  to  the  diet. 

Several  research  reports  were  based 
on  studies  of  only  a  few  weeks  duration. 
To  ensure  that  results  were  not 
reflective  of  transient  changes,  such  as 
failure  of  blood  cholesterol  levels  to 
stabilize  to  the  dramatic  changes  in 
dietary  patterns  that  occur  with  the 
introduction  of  large  amounts  of  test 
substances,  studies  with  treatment 
periods  of  less  than  3  weeks  were  not 
considered  in  the  agency's  evaluation  of 
scientific  evidence. 

The  agency  excluded  studies  that 
were  published  in  abstract  form  because 
they  lacked  sufficient  detail  on  study 
design  and  methodologies,  and  because 
they  lacked  necessary  primary  data. 
Studies  using  special  population  groups, 
such  as  insulin-dependent  diabetics, 
individuals  with  very  high  serum 
cholesterol  (mean  greater  than  300  mg 
per  dL).  children  with 
hypercholesterolemia,  and  persons  who 
had  already  experienced  a  myocardial 
infarction  were  also  generally  not 
weighed  heavily  because  the  relevance 
of  health  claims  for  the  general  healthy 
U.S.  population  is  the  key  question. 
(Descriptions  of  all  available  studies 
are.  however,  included  in  Tahiti). 

3.  Summary  of  Human  Studies! 

Responses  of  blood  chpt^sterol  levels 
to  dietary  treatment  afe  affected  by 
many  factors,  including  initial  (baseline) 
blood  cholesterol  levels  and  dietary 


factors  (i.e..  the  level  of  saturated  fat 
and  cholesterol  in  the  diet)  (Refs.  48,  65, 
and  66).  Previous  reviewers  have 
generally  concluded  that  in  persons  with 
relatively  higher  baseline  levels  of  blood 
cholesterol,  responses  to  treatment 
protocols  tend  to  be  of  larger  magnitude 
than  is  seen  in  persons  with  more 
normal  blood  cholesterol  levels  (Refs. 
48,  65,  and  66).  For  this  reason.  FDA 
separately  evaluated  studies  on  mildly 
to  moderately  hypercholesterolemic 
individuals  (persons  with  elevated  blood 
total  cholesterol  levels  of  200  to  300  mg 
per  dL)  and  normocholesterolemic 
individuals  (persons  with  normal  blood 
total  cholesterol  levels,  less  than  200  mg 
per  dL).  Since  dietary  intakes  of 
saturated  fat  and  cholesterol  may  also 
affect  blood  cholesterol  levels.  FDA  also 
separated  its  review  of  studies  on  the 
basis  of  whether  fiber  ejects  are  being 
evaluated  as  part  of  a  "typical" 
American  diet  (approximately  37 
percent  of  calories  from  fat,  13  percent 
of  calories  from  saturated  fat.  and 
greater  than  300  mg  of  cholesterol  daily), 
or  whether  the  test  protocols  are 
incorporated  into  a  Step  I  or  similar 
(e.g..  American  Heart  Association) 
dietary  regimen  (less  than  30  percent  of 
calories  from  fat,  less  than  10  percent  of 
calories  from  saturated  fat.  and  less 
than  300  mg  cholesterol  daily).  Detailed 
summaries  of  the  reviewed  studies  are 
in  Table  1. 

a.  Hypercholesterolemics:  "typical"  or 
"usual"  diets.  In  two  metabolic  ward 
studies  of  3  weeks  duration  (Refs.  3  and 
4).  soluble  fiber  intakes  of  7  to  8  g  per 
day  were  associated  with  reductions  of 
8  to  12  percent  in  blood  total  cholesterol 
level  as  compared  to  baseline  levels.  In 
both  studies,  groups  experienced  some 
weight  loss  (approximately  2  to  3 
pounds)  during  the  study  period.  In  one 
study  (Ref  4).  blood  total  cholesterol 
levels  were  measured  several  times 
throughout  the  study.  The  lowest  values 
were  observed  at  an  intermediate  time; 
that  is.  the  initial  drop  in  blood 
cholesterol  levels  was  followed  by  a 
trend  towards  return  to  baseline  levels 
at  the  end  of  the  3-week  test  period. 

In  a  randomized,  controlled, 
intervention  study  where  subjects  were 
free-living.  Van  Horn  et  al.  (Ref  69) 
assigned  60  men  and  women  (25  to  76 
years:  serum  cholesterol  of  213  to  285  mg 
per  dL)  to  either  a  control  group  (regular 
diet)  or  a  test  group  which  consumed 
their  regular  diet  plus  a  cereal  providing 
2  g  of  soluble  fiber  daily.  After  4  weeks 
of  intervention,  the  test  group,  as 
compared  to  the  control  group,  had 
significantly  different  dietary  intakes  for 
a  number  of  nutrients,  including  higher 
intakes  of  soluble  and  total  fiber,  and 
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lower  intakes  of  saturated  fat  and 
cholesterol.  Blood  total  cholesterol  and 
LDL-cholesterol  levels  in  the  test  group 
decreased  by  d  percent  and  9  percent, 
respectively,  with  no  change  in  the 
control  group. 

Kahn  et  al.  (Ref.  25).  in  a  randomized, 
controlled,  intervention  study  added 
four  muffins  containing  a  total  of  6  g  of 
soluble  fiber  to  the  daily  diets  of  16  free- 
living  men  and  women.  After  3  weeks, 
there  were  no  significant  differences  in 
total  blood  cholesterol  levels  between 
test  and  control  groups. 

Kesaniemi  et  al.  (Ref.  27),  in  a 
randomized,  self-controlled,  cross-over, 
intervention  study,  monitored  34  free- 
living  men  (serum  cholesterol  223  to  238 
mg  per  dL)  who  consumed  a  low  fiber 
diet  (3  soluble  fiber  daily)  or  a  high  fiber 
diet  (13  g  soluble  fiber)  for  8  weeks. 
When  consuming  the  high  fiber  diet, 
blood  total  and  LDL-cholesterol  levels 
decreased  significantly  (5  percent  and  7 
percent,  respectively).  The  high  fiber 
group  consumed  significantly  higher 
levels  of  vegetables,  cereal,  fruits,  and 
berries,  compared  to  the  low-fiber  group. 

Kestin  et  al.  (Ref.  28),  in  a  randomized, 
double-blind  controlled,  cross-over 
study,  fed  diets  containing  6, 7.  or  10  g  of 
soluble  fiber  per  day  to  24  men  (29  to  61 
years:  serum  cholesterol  186  to  293  mg 
per  dL)  for  4  weeks.  The  sources  of 
soluble  fiber  varied  among  test  groups. 
Compared  to  baseline,  subjects 
consuming  10  g  of  soluble  fiber  per  day 
had  a  significant  decline  in  blood  total 
cholesterol  (5  percent),  with  the 
decrease  mainly  in  the  LDL-choIesteroI 
fraction.  The  other  levels  of  soluble  fiber 
did  ilot  cause  significant  lowering  of 
serum  cholesterol. 

In  a  12-week  randomized,  double- 
blind,  cross-over  intervention  study  with 
two  6-week  test  periods  and  a  3-week 
washout  between  treatments,  Lo  and 
Cole  (Ref.  43)  fed  diets  containing  13  or 
24  g  total  dietary  fiber  per  day  to  12  men 
and  8  women  (27  to  60;  serum 
cholesterol  of  210  to  279  mg  per  dL).  The 
difference  in  total  dietary  fiber  intakes 
between  the  two  protocols  was  due  to 
the  addition  of  soy  fiber  to  the  test  diet. 
(Soy  is  a  relatively  rich  source  of  soluble 
dietary  fiber).  The  effects  on  blood 
cholesterol  differed  depending  on  order 
of  dietary  treatment.  If  soy-enriched 
diets  were  fed  first,  blood  total  and  LDL- 
cholesterol  levels  decreased  by  8 
percent  and  7  percent,  respectively, 
compared  to  baseline.  A  significant 
decline  (5  percent)  in  the  LDL- 
cholesterol  levels  of  the  placebo  group  is 
also  observed.  However,  when  soy- 
enriched  diets  were  fed  after  the  base 
diet,  there  was  no  effect  on  blood 
cholesterol  levels.  Thus,  most  changes  in 
blood  cholesterol  levels  occurred  during 


the  first  e  weeks  of  treatment,  regardless 
of  diet  group. 

The  effect  of  beta-glucan,  a  particular 
type  of  soluble  fiber,  was  evaluated  in  a 
randomized,  cross-over,  intervention 
study  by  Mcintosh  et  al.  (Ref.  44). 
Twenty-one  men  (30  to  59  years;  serum 
cholesterol  209  to  270  mg  per  dL) 
received  a  diet  containing  either  8  or  1.6 
g  added  beta-glucan  daily  for  4  weeks. 
Total  soluble  fiber  intakes  from  the  two 
diets  were  held  constant  at  13  g  per  day. 
Treatment  order  has  an  effect,  with  the 
group  receiving  the  beta-glucan-enriched 
diet  first  showing  no  changes  in  serum 
total  cholesterol,  while  those  consuming 
this  diet  as  the  second  dietary  protocol 
showed  a  decline  in  blood  cholesterol 
levels. 

The  effectiveness  of  high  dietary  fiber 
on  the  blood  cholesterol  levels  of  men 
who  had  already  suffered  heart  attacks 
was  studied  by  Burr  et  al.  (Ref.  13).  In  a 
2-year  intervention  study,  over  2,000 
men  (mean  age  56  years)  were  randomly 
assigned  to  several  diet  groups.  One 
group  was  given  advice  to  decrease  fat 
intake  to  less  than  30  percent  of  calories 
and  to  increase  the  ratio  of 
polyunsaturated  fat  to  saturated  fat. 
Another  group  was  advised  to  increase 
cereal  fiber  intake  to  18  g  per  day.  There 
were  no  significant  differences  in  total 
mortality  or  in  blood  cholesterol  levels 
between  these  groups. 

Bulk  laxatives  (e.g.,  psyllium)  or  gums 
have  been  used  in  several  study 
protocols  as  sources  of  supplemental 
soluble  dietary  fiber.  Stewart  et  al.  (Ref. 
55),  in  an  intervention  study,  compared 
blood  cholesterol  levels  of  175  elderly 
(mean  age  77  years)  who  had  consumed 
a  bulk  laxative  rich  in  soluble  fiber  for 
at  least  1  month  with  those  who  had  not 
been  users  of  these  products.  The  period 
of  use  of  the  bulk  fiber  supplement 
ranged  from  1  month  to  1  year.  Those 
taking  greater  than  15  g  of  supplemental 
soluble  fiber  per  day  had  a  4  percent 
lower  total  blood  cholesterol  level  than 
those  taking  less  than  8  g  of 
supplemental  soluble  fiber  per  day.  The 
use  of  supplemental  fiber  without 
specification  as  to  amount  versus  no  use 
of  supplemental  fiber  was  not 
associated  with  any  differences  in  blood 
cholesterol  levels. 

In  a  controlled  intervention  study, 
Mclvor  et  al.  (Ref.  45)  gradually 
increased  the  soluble  fiber  intakes  of  8 
obese  men  and  women  with  noninsulin 
dependent  diabetes  (ages  45  to  50  years; 
mean  serum  cholesterol  222  mg  per  dL) 
by  increasing  consumption  of  granola 
bars  enriched  with  a  concentrated 
source  of  soluble  fiber.  Up  to  22  g  of 
supplemental  soluble  fiber  were 
consumed  per  day  in  addition  to  that 
contained  in  subject's  usual  diets.  After 


6  months,  semm  total  cholesterol  levels 
did  not  differ  significantly  from  baseline 
levels. 

Superko  et  al.  (Ref  56),  in  a 
randomized,  single  blinded,  cross-over 
study,  evaluated  the  relative  effects  of 
two  different  types  of  an  isolated 
soluble  fiber  source  on  blood  cholesterol 
levels  of  50  men  (39  to  63  years;  serum 
cholesterol  of  205  to  282  mg  per  dL).  The 
fiber  supplement  added  approximately 
10  of  soluble  fiber  daily  to  the  regular 
diet.  Although  differences  were 
observed  in  blood  cholesterol  levels 
after  4  weeks,  at  the  end  of  8  weeks 
there  was  no  significant  difference 
between  the  fiber  supplement  and  the 
placebo  groups. 

Twenty-six  men  (30  lo  65  years;  serum 
cholesterol  188  to  314  mg  per  dL) 
consumed  their  regular  diets  and  also 
consumed  either  a  bulk  laxative  rich  in 
soluble  fiber  or  a  placebo  prior  to  each 
meal  for  8  weeks  in  a  randomized, 
parallel,  double-blinded,  placebo* 
controlled,  intervention  study  (Ref.  8). 
The  fiber  supplement  added 
approximately  6  to  9  g  of  soluble  fiber  to 
the  regular  dietary  intake.  From 
baseline,  the  group  on  the  soluble  fiber- 
enriched  protocol  had  a  significant 
decrease  in  blood  total  cholesterol  (15 
percent)  and  LDL-cholesterol  (20 
percent). 

In  summary,  several  studies  were 
reviewed  in  which  conventional  foods 
high  in  soluble  fiber  (e.g.,  beans  or 
oatmeal)  or  enriched  with  soluble  fibers 
(baked  goods  with  added  wheat,  barley, 
or  oat  brans)  (Refs.  3, 4. 13,  25,  27,  28,  43, 
44,  and  60)  were  used  to  increase  the 
soluble  fiber  intakes  of  subjects.  The 
study  durations  ranged  from  3  weeks  to 
8  weeks,  except  for  one  2-year  study 
which  was  of  limited  value  since  it  did 
not  provide  information  on  soluble  fiber 
intakes  (Ref.  13).  Although  information 
on  total  intakes  of  soluble  fiber  was  not 
always  provided,  there  was  enough 
available  information  to  make  crude 
estimates  of  intake.  These  estimates 
suggested  that,  under  study  conditions 
used,  intakes  of  soluble  fiber  above  6  to 
12  g  per  day  were  generally  associated 
with  reductions  in  blood  total  and,  when 
measured.  LDL-cholesterol  levels.  The 
potential  for  differences  in  effectiveness 
among  different  sources  of  dietary  fiber 
when  total  intakes  are  similar  was 
suggested  by  two  studies  (Refs.  27  and 
28)  and  by  the  equivocal  results  from 
several  isolated  sources  of  soluble  fiber 
(Refs.  8,  45,  55.  and  56). 

Several  studies  used  isolated  sources 
of  soluble  fiber  (psyllium  and  guar  gum) 
either  under  standard  pharmacological 
conditions  in  bulk  form  with  meals 
(Refs.  8  and  55)  or  incorporated  into 
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6  months,  senun  total  cholesterol  levels 
did  not  differ  significantly  from  baseline 
levels. 

Superko  et  al.  (Ref  56).  in  a 
randomized,  single  blinded,  cross-over 
study,  evaluated  the  relative  effects  of 
two  different  types  of  an  isolated 
soluble  fiber  source  on  blood  cholesterol 
levels  of  50  men  (39  to  63  years;  serum 
cholesterol  of  205  to  282  mg  per  dL).  The 
fiber  supplement  added  approximately 
10  of  soluble  fiber  daily  to  the  regular 
diet.  Although  differences  were 
observed  in  blood  cholesterol  levels 
after  4  weeks,  at  the  end  of  8  weeks 
there  was  no  significant  difference 
between  the  fiber  supplement  and  the 
placebo  groups. 

Twenty-six  men  (30  to  65  years;  serum 
cholesterol  188  to  314  mg  per  dL) 
consumed  their  regular  diets  and  also 
consumed  either  a  bulk  laxative  rich  in 
soluble  fiber  or  a  placebo  prior  to  each 
meal  for  8  weeks  in  a  randomized, 
parallel,  double-blinded,  placebo- 
controlled,  intervention  study  (Ref.  8). 
The  fiber  supplement  added 
approximately  8  to  9  g  of  soluble  fiber  to 
the  regular  dietary  intake.  From 
baseline,  the  group  on  the  soluble  fiber- 
enriched  protocol  had  a  significant 
decrease  in  blood  total  cholesterol  (15 
percent)  and  LDL-cholesterol  (20 
percent). 

In  summary,  several  studies  were 
reviewed  in  which  conventional  foods 
high  in  soluble  fiber  (e.g.,  beans  or 
oatmeal)  or  enriched  with  soluble  fibers 
(baked  goods  with  added  wheat,  barley, 
or  oat  brans)  (Refs.  3,  4. 13,  25.  27.  28,  43, 
44,  and  69)  were  used  to  increase  the 
soluble  fiber  intakes  of  subjects.  The 
study  durations  ranged  from  3  weeks  to 
8  weeks,  except  for  one  2-year  study 
which  was  of  limited  value  since  it  did 
not  provide  information  on  soluble  fiber 
intakes  (Ref.  13).  Although  information 
on  total  intakes  of  soluble  fiber  was  not 
always  provided,  there  was  enough 
available  information  to  make  crude 
estimates  of  intake.  These  estimates 
suggested  that,  under  study  conditions 
used,  intakes  of  soluble  fiber  above  6  to 
12  g  per  day  were  generally  associated 
with  reductions  in  blood  total  and,  when 
measured,  LDL-cholesterol  levels.  The 
potential  for  differences  in  effectiveness 
among  different  soiu'ces  of  dietary  fiber 
when  total  intakes  are  similar  was 
suggested  by  two  studies  (Refs.  27  and 
28)  and  by  the  equivocal  results  from 
several  isolated  sources  of  soluble  fiber 
(Refs.  8,  45,  55,  and  56). 

Several  studies  used  isolated  sources 
of  soluble  fiber  (psyllium  and  guar  gum) 
either  under  standard  pharmacological 
conditions  in  bulk  form  with  meals 
(Refs.  8  and  55)  or  incorporated  into 


baked  goods  (Ref.  45)  to  increase  soluble 
fiber  intakes.  Duration  of  studies  ranged 
from  8  weeks  to  1  year.  Generally,  much 
higher  intakes  of  soluble  fiber  were 
achieved  (15  or  more  per  day)  with  use 
of  supplements  as  compared  to  foods 
(approximately  2  to  12  g  daily).  One 
study  of  6  months  duration  (Ref.  45) 
showed  no  effect  on  blood  cholesterol 
levels,  although  the  small  sample  size 
(n=8)  may  lack  adequate  statistical 
power.  Another  study  showed  rather 
small  changes  in  blood  cholesterol 
levels  (4  percent)  with  175  subjects 
consuming  high  (15  g  or  more)  versus 
low  (less  than  8  g)  of  supplemental 
soluble  fiber  for  1  motith  to  1  year.  Use 
versus  nonuse. of  supplements  showed 
no  relationship  to  blood  cholesterol 
levels.  A  third  study  showed  15  and  20 
percent  reductions  in  blood  total  and 
LDL-cholesterol  after  consuming  8  to  9  g 
of  supplemental  fiber  for  8  weeks  (Ref. 
8).  Finally,  results  of  a  fourth  study 
suggested  that  effects  may  be  transient 
(Ref.  56),  with  effects  observed  at  4 
weeks  disappearing  by  the  end  of  8 
weeks. 

b.  Hypercholesterolemics:  Step  1 
diets.  In  several  studies,  the  relative 
effectiveness  of  Step  1  diets  (less  than 
30  percent  calories  as  fats,  less  than  10 
percent  calories  as  satuated  fat,  and  less 
than  300  mg  cholesterol  daily)  with  and 
without  added  soluble  fiber  were 
evaluated.  In  a  metabolic  ward  study, 
Anderson  et  al.  (Ref.  5)  fed  Step  1  diets 
containing  9  g  soluble  fiber  per  day  to  10 
men  (40  to  70  years;  serum  cholesterol 
200  to  320  mg  per  dL)  for  3  weeks.  The 
baseline  diet  contained  3  g  soluble  fiber 
daily.  There  were  no  significant 
decreases  in  total  blood  cholesterol 
following  consumption  of  the  high  fiber 
diet,  but  LDL-cholesterol  decreased 
significantly  from  baseline  levels  (8 
percent  decUne). 

Little  et  al  (Ref.  42),  in  a  controlled 
intervention  study,  examined  the  effect 
of  4  tjTJes  of  dietary  intervention  on 
blood  total  cholesterol  levels  of  184  free- 
living  men  (58  to  61  years;  serum 
cholesterol  240  to  267  mg  per  dL).  After  8 
weeks,  declines  in  serum  cholesterol 
were  the  same  (approximately  5 
percent)  for  both  a  low  fat  diet  alone 
and  for  a  low  fat,  high  fiber  diet  (total 
dietary  fiber  of  40  to  45  g  per  day;  no 
data  on  soluble  fiber).  The  authors 
suggested  that  low  fat  rather  than 
increased  levels  of  dietary  fiber  were 
responsible  for  changes  in  serum 
cholesterol. 

Demark-Wahnefried  et  al.  (Ref.  16).  in 
a  randomized  intervention  study, 
monitored  blood  cholesterol  levels  in  81 
men  and  women  (20  to  65  years,  mean 
baseline  serum  cholesterol  of  271  mg  per 


dL)  consuming  one  of  four  dietary 
protocols  for  12  weeks:  Step  1  diet  alone. 
Step  1  diet  plus  added  soluble  fiber  from 
50  g  of  oat  bran,  regular  diet  plus  50  g  of 
oat  bran,  and  regular  diet  plus  42  g  of 
processed  oat  bran.  Declines  in  serum 
cholesterol  occurred  in  all  groups.  Blood 
cholesterol  levels  of  groups  consuming 
diets  containing  the  higher  soluble  fiber 
(approximately  4  g  added  soluble  fiber 
daily)  did  not  differ  from  groups  on  a 
dietary  regimen  modified  only  in  fat  and 
cholesterol  content 

Levin  et  al.  (Ref.  37),  in  a  randomized, 
double-blind,  intervention  study, 
followed  58  men  and  women  (21  to  70 
years;  baseline  serum  cholesterol  of  235 
to  245  mg  per  dL)  who  consumed  a  Step 
1  diet  for  8  weeks  followed  by  16  weeks 
of  treatment  with  a  placebo  or 
concentrated  soluble  fiber  source.  The 
total  soluble  fiber  intake  of  the  test  diet 
was  estimated  at  15  g  per  day  compared 
to  intakes  of  6  to  8  g  daily  on  the  Step  1 
diet  alone.  The  group  consuming  the 
high  soluble  fiber  diet  showed  a 
significant  decrease  in  total  and  LDL- 
cholesterol  (6  and  9  percent, 
respectively)  from  baseline. 

Several  studies  examined  the  effect  of 
tj-pe  of  fiber  on  blood  cholesterol  levels. 
Keenan  et  al.  (Ref.  26),  in  a  randomized, 
controlled,  double-blind,  intervention 
study  with  cross-over,  used  a  6-week 
pretreatment  period  to  adapt  subjects  to 
a  Step  1  diet.  Then,  holding  total  soluble 
fiber  intakes  constant  at  approximately 
6  to  7  g  per  day,  the  relative 
effectiveness  of  wheat  versus  oat 
cereals  as  the  fiber-enriching  source 
were  compared.  Effects  on  blood 
cholesterol  levels  varied,  depending  on 
the  order  of  feeding  of  the  diets 
supplemented  with  oat  bran  or  wheat 
cereal.  Interpretation  of  results  was 
further  complicated  by  the  fact  that  the 
control  group  showed  an  initial  decline 
in  blood  cholesterol  levels  followed  by  a 
return  to  baseline  at  the  end  of  the 
study. 

Bell  et  al.  (Ref.  12),  in  a  random.ized, 
double-blind  controlled,  intervention 
study,  compared  the  effects  of  three 
diets  containing  ccm  fiakes  (control), 
pectin-enriched,  or  psyllium-enriched 
cereals.  Fifty-eight  subjects  (24  to  69 
years;  serum  cholesterol  227  to  229  mg 
per  dL)  consumed  Step  1  diet  for  6 
weeks  followed  by  6  weeks  on  the 
cereal  plus  Step  1  diets.  Total  soluble 
fiber  intake  for  the  three  diets  was 
relatively  constant  at  6  to  8  g  per  day. 
Blood  total  and  HDL-cholesterol  was 
decreased  significantly  (6  percent)  on 
the  psyllium-enriched  but  not  the  pectin- 
enriched  diet. 

Several  studies  evaluated  the 
effectiveness  of  beta-glucan,  a  particular 


type  of  soluble  fiber  found  in  oat 
products.  In  a  randomized,  controlled, 
intervention  study,  351  men  and  women 
(20  to  60  years,  serum  cholesterol  200  to 
300  mg  per  dL)  were  assigned  to  one  of 
three  dietary  regimens:  regular  diet.  Step 
I  diet,  or  Step  I  diet  plus  the  addition  of 
about  10  g  total  dietary  fiber  (7  to  8  g 
soluble  fiber  as  beta-glucans)  (Ref.  10). 
There  was  variable  weight  loss  among 
treatment  groups.  No  data  were 
provided  on  total  soluble  fiber  content 
of  the  diets.  After  8  weeks,  reductions  in 
blood  total  and  LDL-cholesterol 
(decreases  of  8  and  10  percent, 
respectively]  were  greater  with  the  Step 
I  diet  than  with  no  dietary  change. 
Somewhat  higher  reductions  (decreases 
of  12  to  15  percent)  were  observed  when 
beta-glucans  were  added  to  the  Step  I 
diet. 

In  a  randomized,  single-blind, 
controlled  intervention  study,  148  men 
and  women  (30  to  65  years;  serum 
cholesterol  230  to  319  mg  per  dL) 
consumed  Step  1  diets  with  either  zero 
or  5  to  7  g  of  soluble  fiber  added  by 
incorporation  of  various  types  of  cereal 
products  (Ref.  15).  After  6  weeks,  groups 
consuming  diets  containing  4  to  6  g  of 
beta-glucan  had  significant  declines  in 
blood  total  cholesterol  (7  to  10  percent) 
and  LDL-cholesterol  (10  to  16  percent)  as 
compared  to  baseline.  Blood  total 
cholesterol  levels  of  groups  consuming 
diets  containing  1  to  2.4  g  daily  of  beta- 
glucan  did  not  differ  significantly  from 
baseline. 

In  summary,  in  the  4  studies  with 
hyperlipidemics  consuming  diets  low  in 
fat,  saturated  fat.  and  cholesterol,  the 
addition  of  soluble  fiber  to  the  diets 
produced  equivocal  results  on  blood 
cholesterol  levels,  ranging  from  no  effect 
(Refs.  16  and  42)  to  6  to  9  percent 
declines  in  blood  cholesterol  levels 
when  15  g  of  soluble  fiber  per  day  were 
consumed  for  16  weeks  (Refs.  5  and  37). 
Source  of  soluble  fiber  was  evaluated  in 
four  studies  (Refs.  10. 15, 12,  and  26). 
Results  were  equivocal  in  one  study  and 
suggestive  of  a  source  or  specific  type  of 
soluble  fiber  component  effect  in  the 
other  studies. 

c.  Normocho.'estero/emics:  "typical" 
or  "usual"  diets.  Van  Horn  et  al.  (Ref. 
65),  in  an  epidemiological  cross- 
sectional  survey,  evaluated  baseline 
dietary  assessment  and  blood 
cholesterol  data  from  the  Coronary 
Artery  Risk  Development  in  Young 
Adults  (CARDIA)  study.  Dietary  intakes 
were  assessed  by  diet  history.  Of  the 
over  5,000  men  and  women  (18  to  30 
years;  normal  blood  cholesterol  levels), 
there  was  an  inverse  and  statistically 
significant  correlation  between  total 
dietary  fiber  intake  and  blood  total 
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cholesterol  and  LDL-cholesterol  levels. 
Many  other  nutrient  intakes  were  also 
correlated  with  blood  cholesterol  levels. 
No  data  were  given  on  soluble  Tiber 
intakes. 

Seven  men  with  normal  blood 
cholesterol  levels  (mean  187  mg  per  dL) 
consumed  their  regular  diets  for  3  weeks 
followed  by  the  addition  of  a 
supplemental  source  of  soluble  fiber  for 
an  additional  3  weeks  (Ref.  1).  The 
added  soluble  fiber  intake  was 
estimated  at  IB  to  19  grams  per  day. 
Blood  cholesterol  levels  decreased 
during  the  pretreatment  diet  phase. 
After  3  weeks  of  supplemental  soluble 
fiber  intake,  total  blood  cholesterol 
levels  decreased  16  percent  from  the 
level  at  the  end  of  the  pretreatment 
phase. 

Gold  and  Davidson  (Ref  19).  in  a 
double-blind,  intervention  study, 
provided  2  muffins  containing  test  fibers 
(oat  bran,  wheat  bran,  or  wheat/oat 
bran  combination)  to  72  male  and 
female  medical  students  (25  to  37  years; 
mean  blood  cholesterol  178  mg  per  dL) 
for  4  weeks.  Subjects  were  assigned  to 
one  of  three  treatment  groups,  ^ 
depending  on  soluble  fiber  intake  from 
the  muffins.  Croup  mean  supplemental 
soluble  fiber  intakes  were  2.5,  0.9,  and 
0.33  g  per  day.  Supplemental  total 
dietary  fiber  was  held  constant  at  about 
5  g  per  day.  No  data  were  given  on 
baseline  dietary  fiber  intakes.  After  4 
weeks,  the  group  consuming  2.5  grams 
per  day  of  supplemental  soluble  fiber 
had  significantly  lower  blood  total  (5 
percent)  and  LDL-cholesterol  levels  (9 
percent)  as  compared  to  baseline  levels. 

In  a  controlled,  cross-over, 
intervention  study.  Taneja  et  al.  (Ref  58) 
provided  isaqbol  husks  as  supplemental 
soluble  fiber  (20  to  22  grams  per  day)  to 
11  Indian  girls,  16  to  18  years  (mean 
serum  cholesterol  182  mg  per  dL)  for  3 
weeks.  The  higher  fiber  intake  was 
associated  with  a  significantly  lower 
blood  total  cholesterol  level  (7  percent) 
compared  to  the  low  fiber  diet. 

Thirty-four  men  and  women  college 
students  (mean  age  27  years;  normal 
cholesterol)  consumed  formula  diets 
standardized  to  reflect  the  fat  and  other 
macronutrient  components  of  U.S.  diets 
(Ref  35).  Various  fiber  sources  and 
levels  of  soluble  fiber  were  added  by 
consuming  breads  and  cereals.  Dietary 
protocols  in  which  soluble  fiber  intakes 
were  5  or  more  per  day  were  associated 
with  reduced  levels  of  blood  cholesterol; 
whereas  soluble  fiber  intakes  of  3  g  or 
less  per  day  did  not  show  significant 
changes  in  blood  cholesterol  levels. 

Swain  et  al.  (Ref  57),  in  a  randomized, 
double-blind,  cross-over,  intervention 
trial,  fed  diets  containing  4  or  15  g  of 
soluble  fiber  per  day  for  6  weeks  added 


as  supplementary  oat  and  wheat  bran  to 
subject's  regular  diets.  Both  the  high  and 
low  fiber  diets  were  associated  with 
statistically  significant  decreases  in 
blood  total  cholesterol  levels  as 
compared  to  baseline. 

In  a  randomized,  single-blind, 
intervention  study  to  evaluate  the  effect 
of  beta-glucan.  a  type  of  soluble  fiber, 
on  blood  cholesterol  levels,  Newman  et 
al.  (Ref  50).  provided  cereal  and  baked 
goods  to  14  free-living  men  (35  years  or 
olden  serum  cholesterol  141  to  247  mg 
per  dL).  Treatment  diets  were  consumed 
for  4  weeks  following  4  weeks  of 
pretreatment  with  the  normal  diet. 
Pretreatment  diets  contained 
approximately  5  to  7  g  of  total  dietary 
fiber.  The  total  dietary  fiber  content  of 
treatment  diets  was  held  constant  at 
approximately  45  g  of  total  dietary  fiben 
these  diets,  however,  differed 
considerably  in  beta-glucan  content.  The 
high  beta-glucan  group  also  consumed 
less  total  fat  than  the  control  group.  At 
the  end  of  the  4-week  treatment  period, 
the  blood  cholesterol  levels  of  the  high 
beta-glucan  group  did  not  differ 
significantly  from  baseline.  The  blood 
total  and  LDL-cholesterol  levels  of  the 
low  beta-glucan  group,  despite  high  total 
dietary  fiber  intakes,  were  significantly 
higher  than  baseline  levels. 

In  summary,  for  studies  in  persons 
with  blood  cholesterol  levels  in  the 
normal  to  borderline  or  mild  risk  levels 
and  consuming  their  regular  diets,  and 
within  the  context  of  the  study 
conditions,  results  tended  to  show 
declines  in  blood  cholesterol  levels  with 
intakes  of  soluble  dietary  fiber  (Refs.,  1, 
19,  35.  57.  and  58).  One  study  controlled 
nutrient  intakes  by  use  of  formula  diets 
and  results  generally  suggested  a  dose 
response  to  soluble  fiber  intakes  (Ref 
35).  Generalization  to  regular  dietary 
patterns  needs  to  be  done  cautiously.  A 
study  on  beta-glucans,  however,  did  not 
show  an  e^ect  of  this  fiber  in  persons 
with  normal  blood  cholesterol  levels 
(Ref  50). 

d.  Normocholesterolemics:  Step  1 
diets.  Van  Horn  et  al.  (Ref  68).  in  a 
randomized,  intervention  study 
controlled  with  crossover,  stabilized  236 
free-living  men  and  women  (serum 
cholesterol  163  to  247  mg  per  dL)  on  a 
Phase  U  American  Heart  Association 
diet  (low  fat.  low  saturated  fat.  low 
cholesterol).  Test  diets  contained  4.2  g  of 
added  soluble  fiber.  After  8  weeks  on 
the  test  diet,  there  were  no  significant 
differences  in  total  serum  cholesterol 
levels  between  groups,  although  blood 
cholesterol  levels  were  significantly 
lower  in  the  test  group  as  compared  to 
the  control  group  at  the  interim  4-week 
time. 


In  a  randomized,  double-blind, 
placebo-controlled,  parallel  intervention 
trial,  75  men  and  women  (mean  blood 
cholesterol  approximately  200  mg  per 
dL)  consumed  a  placebo  test  fiber  for  8 
weeks  while  also  consuming  a  Step  1 
diet  (Ref  11).  The  Step  1  diet  provided 
approximately  6  g  of  soluble  fiber  per 
day;  the  test  fiber  supplement  provided 
an  additional  8  to  9  g  of  soluble  fiber 
daily.  After  20  weeks  on  the  test  diet, 
blood  total  and  LDL-cholesterol  levels 
were  significantly  reduced  from  baseline 
(4  percent  and  8  percent,  respectively). 
A  subgroup  of  30  subjects  continued  the 
intervention  for  8  more  weeks.  Total  and 
LDL-cholesterol  levels  tended  to 
increase  towards  baseline  in  the 
supplemented  group  and  to  increase 
above  baseline  in  the  placebo  group. 
The  authors  reported  excellent 
compliance  of  the  test  substance 
throughout  the  study  period. 

In  summary,  only  two  studies  were 
available  in  which  the  effect  of  soluble 
fiber  on  blood  cholesterol  levels  was 
evaluated  in  persons  with  normal  to 
mildly  elevated  levels  and  consuming 
diets  low  in  total  fat,  saturated  fat,  and 
cholesterol.  Results  were  equivocal  but 
in  both  cases  seemed  to  be  transient 
since  interim  values  were  lower  than 
final  values.  This  occurred,  despite  the 
report  of  excellent  compliance  in 
consuming  the  test  material  in  one  study 
(Ref  11). 

4.  Biological  Mechanisms 

Several  mechanisms  have  been 
proposed  to  explain  the  claimed 
hypocholesterolemic  effect  of  soluble 
fiber.  These  mechanisms  have  been 
reviewed  in  detail  elsewhere  (Refs.  17, 
34.  and  39)  and  will  be  briefly 
summarized  here. 

a.  Gastrointestinal  events.  Dietary 
fibers  affect  different  aspects  of 
gastrointestinal  function,  resulting  in 
interference  in  nutrient  absorption  and 
diffusion,  altered  hormonal  responses, 
and  production  of  short  chain  fatty 
acids.  "These  events  could  act 
individually  or  collectively  to  decrease 
serum  cholesterol"  (Ref  2).  However, 
effects  on  gastrointestinal  functioning 
have  not  been  studied  adequately  in  the 
human  body. 

Studies  outside  of  the  body  show  that 
viscous  fibers  can  influence  the 
accessibility  of  absorbable  nutrients  to 
the  mucosal  surface.  There  are  a  variety 
of  demonstrated  and  potential 
influences  of  high  dietary  fiber  intake  on 
both  intraluminal  and  mucosal  intestinal 
physiology  that  may  affect  the  rate  and 
extent  of  absorption  of  nutrients, 
including  dietary  lipids  and  cholesterol. 


ovember  27,  1991  /  Proposed  Rules      ^ 

In  a  randomized,  double-blind, 
placebo-controlled,  parallel  intervention 
trial,  75  men  and  women  (mean  blood 
cholesterol  approximately  200  mg  per 
dL]  consumed  a  placebo  test  fiber  for  8 
weeks  while  also  consuming  a  Step  1 
diet  (Ref.  11).  The  Step  1  diet  provided 
approximately  6  g  of  soluble  fiber  per 
day;  the  test  fiber  supplement  provided 
an  additional  8  to  9  g  of  soluble  Tiber 
daily.  After  20  weeks  on  the  test  diet, 
blood  total  and  LDL-cholesterol  levels 
were  significantly  reduced  from  baseline 
(4  percent  and  8  percent,  respectively). 
A  subgroup  of  30  subjects  continued  the 
intervention  for  8  more  weeks.  Total  and 
LDL-cholesterol  levels  tended  to 
increase  towards  baseline  in  the 
supplemented  group  and  to  increase 
above  baseline  in  the  placebo  group. 
The  authors  reported  excellent 
compliance  of  the  test  substance 
throughout  the  study  period. 

In  summary,  only  two  studies  were 
available  in  which  the  effect  of  soluble 
fiber  on  blood  cholesterol  levels  was 
evaluated  in  persons  with  normal  to 
mildly  elevated  levels  and  consuming 
diets  low  in  total  fat,  saturated  fat,  and 
cholesterol.  Results  were  equivocal  but 
in  both  cases  seemed  to  be  transient 
since  interim  values  were  lower  than 
final  values.  This  occurred,  despite  the 
report  of  excellent  compliance  in 
consuming  the  test  material  in  one  study 
(Ref.  11). 

4.  Biological  Mechanisms 

Several  mechanisms  have  been 
proposed  to  explain  the  claimed 
hypocholesterolemic  effect  of  soluble 
fiber.  These  mechanisms  have  been 
reviewed  in  detail  elsewhere  (Refs.  17, 
34,  and  39]  and  will  be  briefly 
summarized  here. 

a.  Gastrointestinal  events.  Dietary 
fibers  affect  different  aspects  of 
gastrointestinal  function,  resulting  in 
interference  in  nutrient  absorption  and 
diffusion,  altered  hormonal  responses, 
and  production  of  short  chain  fatty 
acids.  "These  events  could  act 
individually  or  collectively  to  decrease 
serum  cholesterol"  (Ref.  2).  However, 
effects  on  gastrointestinal  functioning 
have  not  been  studied  adequately  in  the 
human  body. 

Studies  outside  of  the  body  show  that 
viscous  fibers  can  infiuence  the 
accessibility  of  absorbable  nutrients  to 
the  mucosal  surface.  There  are  a  variety 
of  demonstrated  and  potential 
influences  of  high  dietary  fiber  intake  on 
both  intraluminal  and  mucosal  intestinal 
physiology  that  may  affect  the  rate  and 
extent  of  absorption  of  nutrients, 
including  dietary  lipids  and  cholesterol. 


Dietary  fiber  may  influence  nutrient 
and  cholesterol  availability  in  its 
interaction  with  digestive  enzymes. 
possibly  leading  to  decreased  efTidency 
of  digestion  and  limited  diffusion  of 
absorbable  products  in  the  intestinal 
lumen.  In  rats,  soluble  fibers  delay 
gastric  emptying  and  interfere  with 
nutrient  exposure  to  digestive  enxymes 
and  absorptive  surfaces  of  the  small 
intestine.  Viscous  fibers,  such  as  guar 
gum,  show  marked  influence  on  lipid 
digestion  in  dogs.  These  fibers  decrease 
the  grinding  and  djgestive  action  of  the 
stomach,  allowing  poorly  digested  food 
to  pass  into  the  midintestine,  leading  to 
delayed  lipid  digestion. 
I    Interaction  between  dietary  fiber  and 
the  intestinal  surface  has  not  been 
studied  adequately  in  humans.  Vahouny 
and  Cassidy  (Ref.  75)  noted  that  the 
effects  of  various  fibers,  especially 
viscous  fiber  preparations,  on  the 
activities  of  mucosal-associated 
digestive  enzymes  have  not  been 
consistent. 

b.  Binding  or  sequestering  bile  acids. 
Of  all  the  theories  proposed  lo  explain 
the  effects  of  dietary  fiber  on  serum 
cholesterol  that  have  been  seen  in  some 
studies,  the  theory  that  fiber  binds  or 
sequesters  bile  acids  has  received  the 
greatest  attention  and  most  extensive 
evaluation  (Ref.  17).  Dietary  fats,  or 
lipids,  are  first  emulsified  in  the  stomach 
and  then  are  transferred  to  the  upper 
part  of  the  small  intestine  where  they 
are  hydrolyzed  by  pancreatic  lipase.  The 
hydrolysis  products  eventually  dissolve 
in  bile  acids  to  form  micelles.  The 
micelles  are  broken  at  the  intestinal 
wall,  and  the  lipid  hydrolysis  products 
are  absorbed  into  the  body  (Ref.  74). 
Specific  dietary  fibers  are  thought  to 
bind  or  sequester  circulating  bile  adds, 
thus  interfering  with  micelle  formation 
required  for  dietary  cholesterol 
absorption,  and  thus  altering  or 
modifying  lipid  digestion  and 
absorption.  Increased  excretion  of  bile 
acids  in  feces  results  in  the  conversion 
of  liver  cholesterol  to  bile  acids,  which 
eventually  leads  to  decreased  serum 
cholesterol  and  LDL-cholesterol  levels. 

In  an  effort  to  confinn  this  hypothesis. 
Story  (Ref.  73)  observed  that  the  effects 
of  dietary  fiber  on  bile  acid  excretion 
are  inconsistent  and  are  not  large 
enough  to  account  for  observed  changes 
in  serum  cholesterol.  "However,  in  some 
cases  (e.g.,  oat  bran  in 
hypercholestcrolemic  humans),  a 
substantial  change  in  bile  acid  excretion 
has  consistently  accompanied  the 
hypocholesterolemic  effects.  Clearly, 
this  is  not  the  sole  mechanism  involved 
for  all  sources  of  dietary  fiber  and  our 
initial  hypothesis  concerning 


adsorption-excretion  is  not  valid  for  all 
situations"  (Ref.  73). 

c.  Effect  of  fiber  fermentation 
products.  Dietary  fibers  are  partially 
fermented  by  bacteria  in  the  human 
colon.  Some  of  the  fermentation 
products  formed  indude  short  chain 
fatty  adds,  such  as  acetate,  propionate, 
and  butyrate.  Shori  chain  fatty  adds  are 
almost  completely  absorbed  from  the 
colon.  Propionate  is  extracted  by  the 
liver  and  has  been  shown  to  lower 
plasma  cholesterol  in  rats.  In  vitro 
studies  in  rat  liver  cells  have  shown  that 
propionate  decreases  cholesterol 
synthesis,  but  only  if  acetate  is  used  as 
a  cholesterol  precursor  (Ref.  7Z).  Venter 
et  al.  (Ref.  70)  showed  that  dietary 
propionate  fed  to  baboons  raised  total 
cholesterol,  although  metabolic  effects 
of  dietary  propionate  may  not  be  the 
same  as  propionate  derived  from 
microbial  fermentation  of  dietary  fiber 
in  the  colon. 

d.  Summary.  There  are  several 
mechanisms  proposed  (interference  with 
gastrointestinal  functions,  binding  of 
bile  acids,  and  fiber  fermentation)  to 
explain  the  effects  of  soluble  fiber  on 
serum  cholesterol  found  in  some  short- 
term  studies.  Not  only  is  the  mechanism 
unknown,  but  it  has  not  been 
determined  if  it  is  the  soluble  fiber  itself, 
the  presence  of  beta-glucan  (the  ma)or 
component  of  soluble  fiber),  or  some 
other  component  in  the  diet  that 
accounts  for  the  observed  effects. 

5.  Conclusions 

Earlier  reviews  by  the  Federal 
government  and  other  recognized 
scientific  bodies  generally  concluded 
that  diets  rich  in  water-soluble  fiber 
fractions  were  associated  with 
cholesterol-lowering  effects  in  humans 
(Refs.  48,  65,  and  66).  They  further  noted 
that  high  fiber  diets  are  often  associated 
with  low  fat  diets  and  it  is  difficult  to 
differentiate  the  effects  of  the  two 
nutrients,  although  the  net  effect  is 
beneficial  and  soluble  fiber  in  relatively 
large  amounts  may  serve  as  a  useful 
adjunct  to  low  saturated  fat  and  low  fat 
diets.  The  recent  update  by  LSRO  (Ref. 
40)  noted  that  recent  data  refiect  results 
from  earlier  studies  in  that  results 
suggest  soluble  fiber  but  not  insoluble 
fiber  may  have  cholesterol-lowering 
properties.  Some  types  of  soluble  fiber, 
e.g.,  betaglucan,  may  be  more  effective 
than  other  types,  although  the  data  are 
extremely  limited  at  this  time.  Animal 
studies  are  generally  supportive.  This 
report  also  notes  that  it  is  not  clear 
whether  the  observed  effects  result 
strictly  from  the  fiber  or  from  other 
components  associated  with 
consumption  of  fiber-rich  foods.  The 
report  also  noted  thai  there  are  no  data 


to  indicate  that  a  fiber  present  in  a  food 
is  the  same  as  when  it  has  been 
extracted  and  purified. 

FDA  reviewed  over  30  human  studies 
published  in  the  last  several  years. 
Under  the  study  conditions,  many 
shidies  observed  a  decline  in  blood 
cholesterol  levels  with  increasing 
intakes  of  soluble  fiber.  Most  studies, 
however,  were  of  very  short  duration 
and,  therefore,  cannot  confirm  long-term 
benefits  from  high  soluble  fiber  diets. 
Indeed,  questions  of  long-term  effects 
were  raised  by  the  observation  of  an 
initial  decline  in  blood  cholesterol  levels 
followed  by  a  return  upwards  towards 
baseline  in  some  of  the  longer  studies, 
even  when  authors  reported  excellent 
compliance  for  consumption  of  test 
substances. 

There  was  some  evidence  suggesting 
that  different  types  of  soluble  fiber  have 
different  effects.  Additionally  there  was 
some  evidence  of  a  dose  response, 
although  the  evidence  for  this  is  very 
limited.  There  were,  however,  major 
design  flaws  in  many  of  the  studies 
which  make  it  difficult  to  reach  firm 
conclusions.  The  objectives  of  many 
study  protocols  seemed  to  be  to 
evaluate  the  effectiveness  of  relatively 
large  amt>unts  of  a  single  type  of  food  or 
fiber  source  rich  in  soluble  fiber  (e.g.. 
oatmeal,  baked  beans,  oat  bran)  rather 
than  to  look  at  total  soluble  dietary  fiber 
intakes  or  to  spedficaUy  identify  the 
chemical  and  physical  diaracteristics  of 
soluble  fiber  that  are  most  effedive  in 
lowering  blood  cholesterol  levels.  By 
adding  large  amounts  of  foods  to  diets 
(e.g.,  addition  of  1  to  2  cups  of  baked 
beans  daily),  these  dietary  changes  were 
often  accompanied  by  lower  calorie 
intakes  and  weight  loss.  Since  weight 
loss  alone  can  lower  blood  cholesterol 
levels,  this  becomes  a  serious 
confounder  for  interpreting  study 
results.  Frequently,  also,  nutrient 
intakes,  particulariy  those  nutrients 
related  to  serum  cholesterol  levels 
(saturated  fat.  total  fat,  cholesterol) 
varied  among  treatment  and  control 
groups,  again  confounding  interpi-etation 
of  results.  Information  on  total  soluble 
fiber  intakes  is  not  always  provided. 
Results  from  studies  with  crossox-er 
designs  were  often  particulariy 
confusing  since  treatment  order  effeds 
were  often  observed. 

The  LSRO  update  report  (Ref.  40) 
noted  that  the  recent  s^udies 
represented,  to  large  degree,  a  repeat  of 
earlier  studies.  FDA  reached  a  similar 
conclusion.  Based  on  the  totality  of  the 
evidence,  FDA  has  determined  ihat  the 
conclusions  of  the  reports  reached  by 
the  earlier  Federal  govemir.:n'.  and 
other  reviews  by  recogniiid  iiciEnlific 
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bodies  provide  an  insufficient  basis  to 
support  a  health  claim  relating  soluble 
fiber  intake  to  reductions  in  blood 
cholesterol  levels  and,  ultimately,  to 
reduced  risk  of  developing  CHD.  It  is 
still  not  clear  whether  observed 
reductions  in  blood  cholesterol  levels  on 
short-term  studies  are  due  to  changes  in 
other  nutrients  intakes  and/or  to 
concomitant  weight  loss.  The  potential 
for  adaptation  and  loss  of  effectiveness 
with  time  remains  an  unanswered 
question.  And.  most  importantly,  the 
data  suggest  that  some  but  not  all 
components  of  dietary  soluble  fiber  may 
be  most  effective.  Evidence  to  date  is 
too  limited  to  be  able  to  clearly  identify 
the  characteristics  of  effective  soluble 
fibers. 

in.  Tentative  Decision  not  to  Propose  a 
Health  Claim  Relating  Dietary  Fiber  to 
Decreased  Risk  of  Cardiovascular 
Disease 

FDA  limited  its  review  of  the 
scientific  evidence  relating  to  ingestion 
of  dietary  fiber  and  cardiovascular 
disease  to  the  topic  of  soluble  dietary 
fiber  and  risk  of  developing  CHD.  These 
limitations  were  deemed  Appropriate 
because  the  previous  Federal 
government  and  other  reviews  by 
recognized  scientific  bodies  had  focused 
on  these  areas  and  the  majority  of 
research  efforts  to  date  have  focused  on 
these  areas. 

FDA  has  tentatively  concluded,  based 
on  the  totality  of  the  evidence,  that  there 
is  not  a  sufficient  basis  to  authorize  a 
health  claim  for  dietary  soluble  fiber 
and  reduction  in  risk  of  developing 
CHD.  Numerous  human  studies  have 
examined  the  possible  role  of  dietary 
fiber  intake  in  CHD.  Many  correlational 
studies  show  a  relationship  between 
diets  high  in  plant  foods  (fruits, 
vegetables,  and  grains)  and  reduced 
rates  of  cardiovascular  disease.  There 
are  a  number  of  dietary  intervention 
studies  which  are  generally  conducted 
for  short-time  periods,  and  often  with 
fairly  large  changes  in  dietary  patterns. 
Most  of  these  studies  show  short-term 
benefits  in  serum  cholesterol  lowering 
with  diets  high  in  soluble  dietary  fiber. 
However,  these  studies  are  often  also 
characterized  by  other  concomitant 
changes  which  could  also  affect  blood 
cholesterol  levels,  including  weight  loss 
and  changes  in  other  nutrients  intakes 
which  affect  blood  cholesterol  levels. 
Studies  of  longer  duration  (6  weeks  to  6 
months)  tend  to  be  limited  in  number 
and  results  are  more  equivocal.  The 
relationship  of  type  of  soluble  fiber  as 
currently  measured  by  commonly  used 
methods  such  as  those  of  the 
Association  of  Official  Analytical 
Chemists  is  not  clear. 


It  is  clear  that  diets  high  in  soluble 
fiber-rich  foods,  including  whole  grains, 
fruits,  and  vegetables,  are  associated 
with  reduced  risk  of  developing  CHD. 
These  diets  differ,  however,  in  the  levels 
of  many  nutrients  and  in  types  of  dietary 
soluble  fiber  making  it  difficult  to 
ascribe  observed  nutrient  and  disease 
relationships  to  a  single  nutrient. 
Overall,  the  available  data  are  not 
sufficient  to  demonstrate  that  it  is  the 
total  soluble  dietary  fiber,  or  a  specific 
measurable  and  quantifiable 
subcomponent,  that  is  related  to  lower 
blood  cholesterol  levels. 

A  major  limitation  in  designing  and 
evaluating  research  studies  has  been  the 
need  for  better-defined  measures  of 
dietary  fiber  and  standardized 
descriptions  for  source,  type,  and 
amount  of  dietary  soluble  fiber  (Ref  39). 
Dietary  fibers,  including  soluble  fibers, 
are  a  heterogeneous  family  of 
compounds  that  vary  considerably  in 
chemical  composition,  physical 
characteristics,  and  biological  effects 
(Ref  39).  Processing  of  foods  and  fiber 
sources  may  also  alter  the  inherent 
characteristics  of  the  soluble  fiber.  The 
commonly  used  analytical 
methodologies  often  do  not  detect  many 
of  the  characteristics  that  vary  among 
fibers  and  that  may  be  related  to 
biological  function  (e.g.,  particle  size, 
chemical  composition,  or  water-holding 
capacity)  (Ref  39).  Analytical  methods 
also  do  not  differentiate  between  source 
of  fiber.  This  lack  of  ability  to  detect 
many  of  the  differences  that  exist  among 
fibers  and  the  general  lack  of  clear 
evidence  as  to  the  mechanisms  of  action 
of  fibers  have  raised  questions  as  to  the 
ability  of  commonly  used  analytical 
measures  of  dietary  fiber  to  adequately 
predict  biological  actions  of  specific 
fibers  (Refs.  12  and  24). 

Another  problem  in  evaluating  the 
relationship  of  dietary  fiber  intakes  to 
the  risk  of  chronic  disease  such  as  CHD 
is  the  lack  of  reference  food  composition 
data  on  the  fiber  content  of  foods. 
Consequently,  most  human  studies  have 
described  dietary  intakes  in  terms  of 
amounts  of  oatmeal,  or  oat.  or  wheat 
brans.  In  many  studies,  total  soluble 
dietary  fiber  intake,  or  even  the  soluble 
fiber  content  of  the  test  material,  was 
not  described. 

In  summary,  the  currently  available 
scientific  evidence  is  not  sufficiently 
conclusive  or  specific  for  soluble  fiber  to 
justify  use  of  a  health  claim  relating 
intake  of  dietary  soluble  fiber  to 
reduced  risk  of  CHD.  Federal 
government  (Refs.  63  and  66)  and  other 
reviews  by  recognized  scientific  bodies 
(Refs.  39,  40,  and  48)  are  consistent  in 
agreeing  that  it  is  difficult  to  separate 


the  effects  of  fiber  from  those  of  other 
components  present  in  high  fiber  foods 
or  in  dietary  patterns  high  in  plant  food. 
As  noted  above,  the  evidence  that  has 
become  available  since  publication  of 
these  reports  is  consistent  with  these 
conclusions  and  is.  therefore,  not 
sufficient  to  alter  the  earlier  conclusions. 
Thus.  FDA  has  tentatively  concluded, 
based  on  the  totality  of  the  scientific 
evidence,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  training  and  experience  to 
evaluate  such  a  relationship,  as  to  the 
independent  and  specific  role  of  dietary 
soluble  fiber  in  reducing  the  risk  of 
CHD.     ' 

FDA  recognizes  that  CHD  is  a  leading 
cause  of  morbidity  and  mortality  in  the 
United  States  and  that  changes  in 
dietary  patterns  can  play  a  significant 
role  in  reducing  risk  of  CHD.  Virtually 
all  recent  dietary  guidelines  for 
Americans  have  encouraged  the 
increased  consumption  of  fiber-rich 
foods,  including  whole  grain  cereals, 
fruits,  and  vegetables.  FDA  has 
supported  and  continues  to  support 
these  recommendations  and  to 
encourage  dietary  guidance  consistent 
with  the  recommendations.  This  raises  a 
dilemma,  however,  for  which  FDA  is 
requesting  comment.  To  encourage  and   * 
help  consumers  to  meet  dietary 
guidance  recommendations,  it  would  be 
useful  to  have  appropriate  dietary 
information  at  point  of  purchase.  The 
use  of  health  claims  on  foods  (including 
dietary  supplements)  to  inform 
consumers  of  these  recommendations, 
however,  is  problematic  since  it  is  not 
clear  what  qualifying  and  other  criteria 
are  necessary  to  adequately  define 
eligible  foods  for  such  a  health  claim. 
Congress,  in  the  1990  amendments, 
specified  that  FDA  evaluate  nutrient  and 
disease  relationships.  Dietary  fiber  was 
specified  as  one  nutrient  for  evaluation. 
Yet.  FDA  has  tentatively  concluded  that 
the  available  evidence  that  is  supportive 
of  changes  in  food  patterns  cannot  be 
extrapolated  to  a  specific  fiber  effect  at 
this  time. 

Given  the  public  health  significance  of 
CHD  and  given  the  general  dietary 
guidance  to  increase  consumption  of 
fruits  and  vegetables  and  whole  grain 
products  which  are  rich  sources  of 
dietary  fiber,  including  soluble  fiber,  and 
other  nutrients,  FDA  is  requesting 
comments  on  how  best  to  inform 
consumers  of  these  issues. 

Specifically,  should  the  agency  permit 
a  claim  on  the  label  or  in  labeling  such 
as  "Diets  high  in  fruit,  vegetables,  and 
whole  grains  are  associated  with  a 
reduced  risk  of  cancer  of  the  lower 
bowel  and  cardiovascular  disease";  or 
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the  effects  of  fiber  from  those  of  other 
components  present  in  high  fiber  foods 
or  in  dietary  patterns  high  in  plant  food.  • 
As  noted  above,  the  evidence  that  has 
become  available  since  publication  of 
these  reports  is  consistent  with  these 
conclusions  and  is,  therefore,  not 
sufficient  to  alter  the  earlier  conclusions. 
Thus,  FDA  has  tentatively  concluded, 
based  on  the  totality  of  the  scientific 
evidence,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  training  and  experience  to 
evaluate  such  a  relationship,  as  to  the 
independent  and  specific  role  of  dietary 
soluble  fiber  in  reducing  the  risk  of 
CHD.     ' 

FDA  recognizes  that  CHD  is  a  leading 
cause  of  morbidity  and  mortality  in  the 
United  States  and  that  changes  in 
dietary  patterns  can  play  a  significant 
role  in  reducing  risk  of  CHD.  Virtually 
all  recent  dietary  guidelines  for 
Americans  have  encouraged  the 
increased  consumption  of  fiber-rich 
foods,  including  whole  grain  cereals, 
fruits,  and  vegetables.  FDA  has 
supported  and  continues  to  support 
these  recommendations  and  to 
encourage  dietary  guidance  consistent 
with  the  recommendations.  This  raises  a 
dilemma,  however,  for  which  FDA  is 
requesting  comment.  To  encourage  and    * 
help  consumers  to  meet  dietary 
guidance  recommendations,  it  would  be 
useful  to  have  appropriate  dietary 
information  at  point  of  purchase.  The 
use  of  health  claims  on  foods  (including 
dietary  supplements)  to  inform 
consumers  of  these  recommendations, 
however,  is  problematic  since  it  is  not 
clear  what  qualifying  and  other  criteria 
are  necessary  to  adequately  define 
eligible  foods  for  such  a  health  claim. 
Congress,  in  the  1990  amendments, 
specified  that  FDA  evaluate  nutrient  and 
disease  relationships.  Dietary  fiber  was 
specified  as  one  nutrient  for  evaluation. 
Yet,  FDA  has  tentatively  concluded  that 
the  available  evidence  that  is  supportive 
of  changes  in  food  patterns  cannot  be 
extrapolated  to  a  specific  fiber  effect  at 
this  time. 

Given  the  public  health  significance  of 
CHD  and  given  the  general  dietary 
guidance  to  increase  consumption  of 
fruits  and  vegetables  and  whole  grain 
products  which  are  rich  sources  of 
dietary  fiber,  including  soluble  fiber,  and 
other  nutrients,  FDA  is  requesting 
comments  on  how  best  to  inform 
consumers  of  these  issues. 

Specifically,  should  the  agency  permit 
a  claim  on  the  label  or  in  labeling  such 
as  "Diets  high  in  fruit,  vegetables,  and 
whole  grains  are  associated  with  a 
reduced  risk  of  cancer  of  the  lower 
bowel  and  cardiovascular  disease";  or 
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alternatively  "Research  has  shown  that 
'populations  who  consume  diets  that 
contain  several  servings  each  of  fruit, 
vegetables,  and  whole  grains  have  a 
decreased  risk  of  certain  forms  of  cancer 
and  cardiovascular  disease:  or  "Choose 
diets  with  plenty  of  fruit,  vegetables, 
and  whole  grains  to  help  lower  your  risk 
of  cardiovascular  disease  and  certain 
forms  of  cancer."  If  such  statements 
should  be  permitted,  what  criteria 
should  be  used  to  identify  foods  that  are 
eligible  for  such  statements?  For 
example,  should  such  statements  be 
limited  to  fresh  fruit,  vegetables,  and 
milled  whole  grains,  or  should  processed 
foods  derived  from  these  produces  also 
be  included?  What  measure  should  the 
agency  adopt  to  assure  that  consumers 
are  not  mislead  as  to  the  benefit  of 
consuming  a  specific  product?  FDA  is 
requesting  comments  on  whether  it  has 
the  authority  and  should  allow  health 
claims  on  foods  as  well  as  nutrients. 

Based  on  the  studies  reviewed  in  this 
document,  serum  cholesterol  responses 
were  affected  by  a  number  of  factors: 
Initial  serum  cholesterol  level,  base  diet, 
self-initiated  changes  to  base  diet 
(particularly  to  changes  in  intake  of 
saturated  fat  and  polyunsaturated  fat) 
during  the  test  period,  body  weight, 
exercise,  medications,  general  health, 
and  other  lifestyle  variables.  These 
confounding  factors,  which  were 
generally  not  well  controlled  within 
many  of  the  individual  studies  and 
which  make  cross-study  comparisons 
difficult,  made  it  impossible  to  draw 
conclusions  about  the  relationship  of 
soluble  fiber  to  serum  cholesterol  levels. 

1.  Safety  of  Fiber  Supplements 

'    Concerns  have  been  raised  about  the 
potential  for  risk  from  isolated  or 
purified  forms  of  fiber  (Ref.  39).  Side 
effects  and  possible  adverse  health 
effects  of  high  intakes  of  dietary  fiber 
have  also  been  hypothesized  by  NAS 
(Ref.  48).  Excessive  consumption  of  fiber 
supplements  may  result  in  more 
intestinal  problems  or  poor  absorption 
of  trace  minerals  than  would  be 
expected  from  a  high-fiber  diet  (Ref.  40). 
Fiber  sources,  such  as  psyllium  seed, 
guar  gum.  pectin  and  other  gums,  are  not 
listed  as  GRAS  substances  for  use  as  a 
fiber  supplement. 

The  agency  is  concerned  about 
changing  consumption  patterns 
associated  with  the  development  and 
introduction  into  the  marketplace  of 
new  sources  of  dietary  fiber,  along  with 
increased  use  of  fiber  sources  as  food 
ingredients  or  as  supplements  of  fiber. 
FDA  intends  to  update  its  GRAS 
regulations  for  sources  of  fiber  in  the 
near  future.  To  deal  with  this  issue,  the 
agency  intends  to  initiate  a  review  of 


the  existing  types  of  isolated  dietary 
fibers  and  their  use  as  a  broad  class  of 
foods  to  identify  and  assess  scientific 
information  on  the  safety  of  this  use. 
This  review  will  include  consideration 
of  the  biological  effects  of  diff'erent 
fibers,  the  extent  to  which  such  effects 
are  significantly  different  for  subclasses 
of  dietary  fiber,  and  whether  biological 
effects  are  significantly  altered  by 
chemical  or  physical  changes  and  by 
processing.  FDA  may  use  the  results  of 
this  or  other  reviews  to  develop  a  new 
strategy  for  assessing  food  safety. 

2.  Significant  Scientific  Agreement 

The  Federal  government  and  other 
authoritative  reports  reviewed 
consistently  concluded  that  while 
dietary  patterns  high  in  fiber-rich  foods 
were  associated  with  lower  levels  of 
serum  cholesterol  and  decreased  risk  of 
CHD,  the  effect  of  soluble  dietary  fiber 
could  not  be  separated  from  the  ejects 
of  other  dietary  factors,  i.e..  lower 
contents  of  saturated  fatty  acids  and 
cholesterol  and  higher  intakes  of  fiber, 
potassium,  and  vitamins  and  minerals. 
The  data  that  has  become  available 
since  those  reports  were  completed,  as 
reviewed  here  by  FDA  and  also  as 
independently  reviewed  by  outside 
experts  (Ref.  40),  do  not  provide 
sufficient  evidence  to  warrant  modifying 
or  changing  the  conclusions  reached 
earlier  by  the  authoritative  reports. 
Thus,  FDA  concludes  that  there  is  not 
sufficient  scientific  agreement,  among 
experts  qualified  by  experience  and 
training,  to  support  a  health  claim  for 
dietary  fiber  and  cardiovascular 
disease. 

3.  Public  Health  Importance 

It  is  clear  that  cardiovascular  disease, 
and  particularly  CHD.  are  major  public 
health  problems  in  the  United  States. 
There  is  also  general  agreement  that 
dietary  patterns  that  will  lower  serum 
cholesterol  levels  will  also  lower  risk  of 
these  diseases.  Dietary  patterns  high  in 
fiber-containing  foods;  low  in  fats, 
saturated  fats,  and  cholesterol;  and 
associated  with  maintenance  of 
desirable  body  weights  are  also 
associated  with  decreased  risk  of  CHD. 
This  association  is  the  basis  for  the 
numerous  dietary  guidelines  that 
recommend  these  types  of  dietary 
patterns.  FDA  has  consistently 
supported  these  dietary  guidelines  and 
continues  to  do  so.  (With  the  proposed 
changes  in  the  mandatory  nutrition 
labeling  regulations  (see  companion 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register),  consumers 
should  be  better  able  to  obtain  the 
information  needed  to  select  foods  to 
help  them  meet  these  goals.) 


IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VI.  Comments 

Interested  persons  may.  on  or  before 
(February  25, 1992),  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Vn.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101-FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455): 
sees.  201.  301.  402,  403.  409.  501.  502.  505.  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  331.  342.  343,  348.  351,  352,  355. 
371). 

2.  Section  101.71  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  101.71    Health  claims:  ctaima  not 
autt>orized.  • 

*        «         •        •        * 

(b)  Dietary  fiber  and  cardiovascular 
disease  (insert  cite  and  date  of 
publication  in  the  Federal  Register  of  the 
final  rule). 

Dated:  November  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Sen-ices. 

Note:  The  following  tables  will  not  appear 
in  the  annual  Code  of  Federal  Regulations. 
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Table  1 
Effects  of  tolubte  fiber  on  blood  cholesterol  (n  hunans. 
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TABLE  I--CONTIHUED 

study 

Study  Design 

Subjects 

Methods 

Results 

Comnents 

Intervention, 

12  men;  46-70  years  old; 

Subjects,  randoMiiad  into  2 

Get  bran  diet:  i  TC  5.4X  (S) 

The  Intake  of 

1990 

randoMJzed, 

hyperchol  esterot  csii  c 

groups,  eensimad  typical 

conpared  to  the  com  flakes 

carbohydrates,  protein. 

(Rtf.  6) 

self- 

(210-326  MB/dL);  body 

"American"  diet  for  2  weelcs  In 

diet.  LOL  was  lowered  by 

fat  and  cholesterol  were 

controlled. 

mass  indices  of  less 

addition  to  test  or  control  cereal 

8.SX,  and  HDL  was  not 
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cross -over  on 

than  30;  S  aubjects  had 
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significantly  lowered. 
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swtaboUc  Hard 
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fiber  varied  between  the 

cardlovaaeular  disease 

provided  41X  kcals  as  fat;  20X 
iceals  as  protein;  43X  lieals  aa 

two  diets.  No  change  In 

body  weight.  Short 

carbohydrate;  3SS  wq  dietary 

duration  of  test  is  a 

cholesterol.  One  group  started 

llRitatlon. 
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(TDF)  and  total  soluble  fiber 

(TSF)  were: 

TDF      TSF 
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Anderson  et  at. 

Intervention, 
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diet  for  7  daya  (eontral  period) 

serui  cholesterol  on  bskery 

but  the  P/S  (poly- 

(Raf. 5) 

controlled, 
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fol lowed  by  a  3-iMek  test  period. 

diet;  8  had  iTC;  2  had  TTC. 
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•ctabolic  Mard 
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Significant  (8X)  I   In  LDL.  No 
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enrol  led.  3  dropped  out: 
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significant  change  In  the 

aeaewhet  In  the  bakery 
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cholesterol;  TOF  25  g/day.  The 

period. 

conplianct. 

teat  diet  consisted  of  refined 

wheat  bakery  products,  high  in 

diet:  the  subjects  showed 
a  t  In  TC  and  ILDL  during 

soluble  fiber  and  fruits  and 

vagatablat. 

the  7-dey  control  period. 
Constant  body  weight 

Bakery  diet     «  g   9  g 

mainttined  by  adjusting 

Baseline  diet    25  g   3s 

energy  intake. 

Anderson  ct 

Intervention, 

21  mn*,  ages  38-73 

Subjects  coneuHiad  "typical" 

TC   LDL   NDL 

Authors  state  the  purpose 

•I.,  1991 

years;  hypercholes- 

American  diet  for  7  days  aa  a 

or  ilj.ft*  wIa*  ifl 

of  their  study  is  to 

(Raf.  3) 

controlled. 

terolemie  (total  Bcru* 

baseline  (control),  then 

coapare  the  effects  of 

Metabolic  ward 

cholesterol:  190  to  347 

randonized  to  oat  bran  (110  g  oat 

WB    .4   i5.5   i3.1 

sotvisle  fiber  (from  OB) 

study 

mg/dL).  Body  Mass 

bran/day)  or  wheat  bran  (40  g 

•significant  froM  baseline 

and  insoluble  fiber  (from 

indices  less  than  28,7; 

wheat  bran/day)  diets  for  21  days; 

UB)  keeping  TDF  constant. 

no  Medication  for 

control  and  treatwent  diet 

There  wee  no  change  In  the 

Significant  weight  loss  In 

hypercholesterolcMla.  1 

identical  in  energy  content,  and 

LOL-HOL  ratio  In  08  group.  No 

both  groups  (about  1  kg 

subject  failed  to 

nutrients,  differing  only  In 

effect  en  NDL  In  either 

frea  control  values). 

complete  study.  *14  Men 

soluble  fiber   solubl 

1  fiber  (oat 

group. 

had  hypertension,  CHD, 

bran)  and  insoluble  fib 

er  (wheet 

• 

or  CVD 

bran).  Baseline  diet:  4 

froai  fat,  16X  protein, 

carbohydrate,  450  aig  ch 

14  t/day  TDF,  3  g/day  B 

wert 

incorporated  Into  RuffI 

cereals.       8F 

IX  of  kealt 

43X  fro* 
eleaterol, 
r.      Iran* 

rw  and 
TSF 

g/day 

Baseline  diet  14 

5-6 

* 

Oat  bran      34   7. 

6     13.4 

Wheat  bran    34    1.3     7.8 

n 
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Study 

Study  Design 

Subjects 

Methods 

Results 

Coanents 

Aro  ct  al.. 

Inttrvention, 

U  «en,  age*  30-64,  free 

Study  designed  with  tMO  12-Meek 

Guar  gua:  TC  i  significantly 

Weight  Maintained  during 

1964 

dcNi>l*  blind. 

living;  severely 

crossover  periods  with  an  initial 

after  6  weeks  (15.3X)  and  by 

the  study;  no  dietary 

(R«f.  9> 

crottovtr  with 

ttypercholesteroleaic 

4-week  period  on  placebo  diet  and 

8.2X  between  weeks  6  and  12 

infonaation  given;  no 

placebo 

(301-402  ag/dL)  and 

a  4-wcek  washout  between  test 

as  ccaipared  to  baseline.  Most 

infonaation  on  TOF  or 

hypartriglyceridaaia 

periods.  Sii>jects  consuned  noraal 

of  the  I  was  in  LOL  (22X 

total  SF  intakes.  Authors 

diet  (not  defined);  no  dietary 

after  6  weeks  and  14X  after 

reported  good  coaipliancc. 

records  were  kept.  Guar  gu* 

12  weeks).  Significant  T  in 

The  authors  suggest  that 

grenules  were  aixed  with  water  and 

■ean  TC  froa  6  to  12  weeks  of 

the  attenuated  effect  of 

taken  before  aeans;  saaw  for 

guar  gua  supplenentation. 

guar  over  tiMS  May  reflect 

placebo.  Placebo  -  wheat  flour 

LOL/HOL  ratio  significantly 

compensatory  MachanisMS  in 

prepared  siailar  to  guar.  Guar 

lower  in  guar  than  placebo 

the  body. 

guB,  IS  g/day  (estinated  10. S  g 

group.  Placebo  group 

soluble  fiber)  was  added  to 

experienced  i  in  LDL  over  the 

baseline  diet;  it  was  consuaed  in 

12  weeks.  No  significant 

S-graa  doses,  after  nixing  with 

difference  in  TC  and  LOL 

water,  before  the  3  Main  aeals. 

between  treataent  and  control 
after  12  weeks. 

B«lin9  tt  al. 

Intarvantion, 

3S1  Men  and  iiaain,  ages 

This  was  an  8-week  study  with  3 

Total  SeruB  Cholesterol 

Variable  weight  loss  by 

1989 

randonized, 

20-60,  hypercholesterol- 

groups:  Groip  1:  no  dietary 

(X  Change  froai  baseline) 

treatMant:  group  1:  2  Iba; 

(R«f.  10) 

control  led 

eaic  (total  serua 

change 

GrouD   4  wks   8  wks 

grot^  2:  4  lbs,  and  gro«4> 

cholesterol  between  200 

Group  2:  Step  1  diet,  which  was 

1    i  2     12 

3:  6  lbs.  There  was  no 

and  300  Mg/dL);  not 

introduced  during  the  first  4 

2   no    t  8 

data  on  soluble  fiber  in 

greater  than  SOX  ideal 

weeks  of  the  study  and  continued 

3    i12     112 

diets.  Not  everyone 

body  tMight.  433 

for  8  weeks 

responded  siMilarly;  both 

enrolled;  3S1  coipletcd; 

Group  3:  Step  I  diet,  which  was 

LOL  *  cholesterol 

positive  and  negative 

attrition  rates  for 

introduced  during  the  first  4 

11,  change  fp?*  bfselin?) 

responders  and  variation 

groups  1,2,  13  Mere 

weeks  of  the  study,  plus  2  oz  oat 

1    13     IS 

in  Magnitude  of  effect 

. 

17X,  15X,  and  24X, 

cereal,  which  was  added  for  weeks 

2    111     110 

within  treatMent  groups. 

respectively.  Major 

S  through  8.  Oatcor"*,  a 

3    112     115 

Study  was  unblinded. 

reason  for  attrition  was 

concentrated  oat  bran  cereal,  was 

■ 

inability  to  attend 

provided  in  2  packets  (1  oz  each) 

NOL  -  cholesterol 

classes. 

to  be  consuaed  as  a  snack  or 
cereal.  The  oat  bran  provided 
10.6  g  total  dietary  fiber  per 
day;  7-8X  total  beta-glucans  by 
weight. 

SE2UB  %  K9S^  •  Sfft 
0     Tx 

m  9h«na£_££SeJfiS£iinsl 

1  11     11 

2  16     13 

3  18     18 

1    12     10-11 

2    11      6 

3    12      7 

(SFA  ■  saturated  fatty  acids) 

%  kcil  -  f«. 

> 

1  -iS-Hh6 

2     34    23 

3     37    25-26 

T9t»l  Dietary  fiber 
0    Tx 
1     12    12-14 

2     12    18-19 

3      9    15-16 
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Study 

study  Design 

Subjects 

Methods 

Results 

Coanents 

Belt  ct  at.. 

Intervention, 

75  men  and  iwmen,  50th- 

This  Mas  a  20-weelc  study  with  12 

TC  14. 2X  (S)  from  baseline 

Psylllui  Mas  given  aa  an 

1989 

randomized. 

90th  percentile 

tM«ks  on  step  1  diet,  folloMad  by 

and  14.8X  (S)  from  placebo; 

adjunct  to  the  diet,  not 

(Raf.  11) 

double  blind. 

cholesterol  (mean  for 

8  Meeks  of  test  fiber  or  placebo 

LOL  17.7X  from  baseline  and 

In  food  fona.  Step  1  diet 

placebo 

placebo  group  was  162  ■ 

(cellulose).  Psylllus  (Natuwcil 

18.2X  (both  S)  from  placebo. 

did  not  loMor  servis 

controlled. 

Mg/dl;  for  test  roup. 

powder)  (3.4  g/nesl)  mss  taken  3 

LOL/HOI.  ratio:  110%  from 

cholesterol  significantly 

parallel 

207M9/dL);  frat  living 

times  ■  day  before  ntil*.  Distary 

placebo  and  baseline  (S). 
SO  subjects  continued  the 

different  in  baseline  TC 

fntaica  Mt  assessed  Mith  3-day 
food  records  et  weeks  -6,  0,  8  and 

values.  Long  term 

intervention  for  8  mere 

effectiveness  reamins  a 

• 

16.      ItfB  1  Pfetl 

Fat          t7XX  keals 

Meeks.  Total  and  LDL 

c^jestion  based  on  evidence 

cholesterol  in  the  psylliua 

in  this  study  of  t 

SFA           7-10X  keals 

group  tended  to  increase 

cholesterol  during  weeks 

Choleatarol    160-200  *«/day 

during  the  additional  8  Meeks 

8-16  en  peylliu*.  Both  TC 

T.  Dietary  Fiber  19-22  g/day 
Solubla  Fiber    6  g/day 

in  both  groups.  TC  values  T 

and  LDL  values  t  above 

above  baseline  in  placebo 

basalina  in  the  placa^s 

group;  test  group:  TC  t  but 

Sret^;  in  test  grei^i  TC  t 

Nylliu*  provided  an  aatiwtad  8-9 

Mas  still  7.7X  lower  than  the 

and  Mas  only  1.SX  loMsr 

g  soluble  fiber. 

placebo,  but  only  1.5X  loMer 

than  baseline,  LDL  t  and 

1 

than  baseline. 

Has  5X  loner  than 

baaallna.  CeapL lance  Haa 

excellent  In  both  groups. 

Bell  at  aU, 

Intervention, 

58  men;  24-69  years  old; 

Subjects  consuned  a  Sttp  1  diet 

Total  Cholesterol 

Excellent  eempliance 

1990 

randomized, 

free  living;  with  nild 

Diet  Phase  Cereal  Phase 

reported.  Dietary  intakes 

(Raf. 12) 

double-blinded. 

to  moderate 

assigned  to  peetin-enrlchad, 

X  from     X  from 

Mere  apprexiMtely  same 

controlled 

hypercholesterolemia 

psylliuB- enriched  cereal,  or  com 

Placebo  14       t  0.4 

among  groups,  except  for 

(mean  range  227-229 

flakes  (control)  group*  for 

total  dietary  fiber.  Ho 

■B/dL) 

additional  6  Meeks.  Three-day 
dietary  Intake  records  taken  at  • 
6,  0,  and  ^6  Mceks.  Ciraals  Mtra 
added  to  Step  1  diet.  MCEP  step  1 
diet:  SOX  keals  as  fat,  5SX 
earbohydretea,  15X  protein; 
approx.  200  ng/day  cholesterol. 
Total  Dietary  Fiber 
Baseline   Week  6 
a/  day 
Placebo   22       19 
Pectin    21       16 
PsylKuB  23      22 

Total  Soluble  Fiber 
Baseline   Week  6 
H^jjay 

Pectin   16       12 
PsylliuBl}       16* 

•  aignlflcant  frea  baseline 
and  placebo 

LOL  •  cholesterol 
Diet  Phase  Cereal  Phase 
X  from     X  from 
baseline    diet  ohase 
PlaceSo  14       1  0.4 
Pectin   IS       14 
PsylliUR  14       16* 

HDL  -  cholesterol 
Olat  Phast  Caraal  Phase 
X  from     X  from 

chanH  <n  Height. 

Placebo    7       6 

JauLti.tm   d'.«  1*"? 

Placebo  16       t  2 

Pectin    8      6 

PsylliUR   8      8 

Pectin   16       13 
Psylliij*  14       12 

Burr  at  al.. 

2.033  men,  alt  recovered 

A  2-year  study.  Three  f roups:  (1) 
advict  given  to  t  fat  Intake  to 

No  significant  difference  In 

Fiber  Is  not  separated 

1989 

affects  of  diet 

from  HI;  sKan  age  S6 

total  mortality  between  those 

into  soluble  and  insoluble 

(Ref.lS) 

or  secondary 

yaars;  free  living 

30X  of  calories  and  t  the  P/S 

given  fiber  advice  and  those 

components;  no  assessment 

prevention  of 

ratio  to  1.0;  (2)  advice  given  to 

not  given  fiber  advice.  No 

of  confounding  factors. 

Myocardial 

t  fatty  fish  intake  to  2 

significant  changes  in  sarua 

including  intakes  of  other 

infarction 

servings/Meek;  (3)  advice  given  to 

cholesterol  attributabla  to 

nutrients  (e.g.,  SFA),  Has 

(MI), 

T  cereal  fiber  (not  defined)  to  18 

fiber  advice. 

provided. 

randomized. 

g/day.  Cereal  fiber  intake  In 

controlled 

group  3  Has  twice  that  in  subjects 
not  given  fiber  advice.  Normal 
diet  of  subjects  was  not  defined. 
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Study 

Study  Design 

Subjects 

Methods 

Results 

Coawsnts 

Oavidton  tt 

Intarvantion, 

1S6  Man  and  uoMn,  agad 

NCEP  Step  1  diet  given  8  weeks 

%      X           X 

Lacked  control  group  for 

•I.,  1991 

randoailzad, 

30-65,  randoRiizad;  148 

Croup  a^_fiiM  I£   I8t 

each  level  of  oata 

(Raf.  IS) 

•  fngla-bUndMi, 

coaplatad;  fraa  living 

and  during  tha  test  period.  6 

1.  OM  28   1.2  -3.9  -5.8 

consuBsd.  Body  weight  were 

controUad. 

Ityparcho  I  astarol  a«i  c 

weeks  of  intervention  with  oataaal 

2.  08  28   2.0  -2.7  -4.7 

stable. 

Purpoaa  to 

(710-319  i«/dL)  with 

(CM)or  oat  bran  (08)  in  28  g,  56  g 

3.  CM  56   2.4  -2.7  -3.5 

avaluata  tha 

■ultipla  risl(  factors. 

or  84  g  aarvings.  28  g  farina  aa 

4.  08  56   3.6  -9.5«  -15.9* 

affactivanass 

Data  frcai  only  UO  wera 

a  control.  After  intervention  6 

5.  OM  84   4.0  -7.1*  -10.1* 

of  solubla 

usad,  8  dropped  because 

Mceks  of  folloH-i^  Mith  no 

6.  08  84   6.0  -6.9*  -11.5* 

ftbar  fraction. 

of  lack  of  coapl lance. 

SLCpleawntation. 

7.  FA  28   0.0  ♦0.6   »0.6 

bata-glucan.  In 

Dropouts;  placebo  (3), 

Step  1  diet: 

0M«oatMeal  oe>oat  bran 

loNaring  tarua 

08-56  (2);  CM-28(1);  .ON- 

fat:  <30X  kcal 

FA«farina  Glu«glucan 

chelaatarol. 

84(1),  and  08-84(1). 

SFA:  <10X  kcals 

Gro(49a      TDf  m 
CM  28  g    16   6 

*  Only  ttiaaa  changes  ara 
baaaline. 

~ 

08  28  g    17   « 

Tha  groupa  showed  a  decrease 

OM  56  g    14   9 

In  total  cholesterol  and  LOL 

08  56  g    20   7 
OM  84  g    19   7 
08  84  g    22   7 

Farina  28  g  15   a 

at  tha  higher  levels  of  oat 
intake. 

4-day  food  records  at  baseline. 

Meek  3,6.12. 

Oamrk- 

Intarvcntlon, 

81  awn  and  Hoswn,  20-65 

12  weaka  of  intervention  on  oat 

Although  there  was  a 

Drop  out  rata  is  very  high 

Uahnafricd  at 

years,  hypercholesterol- 

bran  or  processed  oat  bran  cereal. 

aignificant  drop  in  sarut 

(16X).  The  study  siie  is 

al..  1990 

aMic  (swan  of  271 

Individuals  given  oat  bran  (08) 

cholesterol  with  si  I  groufja. 

SMsll;  power  to  detect 

(Raf.  16) 

Mg/dL),  fraa-livii«:  13 

ac^laawnts,  08  ceresl,  and  a 

there  waa  no  aignificant 

changes  between  gro«4>s  la 

dropped  out. 

recipe  book  for  fat-aodified 

difference  in  the  final  earua 

liMitad.  Variable  weight 

diets.  One  grot^  consosad  regular 

cholesterol  between  any  of 

toes  aanng  groi^  with  tha 

diet  and  did  not  gat  recipes. 

tha  four  gro«^.  The  low  fat, 
low  cholesterol  control  diet 

groif)  consLMiing  low  fat 
diet  plus  oat  bran 

50  g  oat  bran  per  day  (estiMted 

alone  had  the  Most  Marked 

experiencing  the  greatest 

3.7  g  soluble  fiber)  as  add-on  to 

drop  in  cholesterol  (117X) 

weight  loss  (4-SX). 

f 

test  grot^.  50  g  08  and  42.5  g 

froM  baseline. 

Calorie  intake  varied  froai 

, 

processed  cereal  had  ssaw  aanunt 
bata-glucan. 

a  Mean  of  1600  Cat/day  for 

low  fat,  low  cholesterol 

Diets: 

diet  to  1900  Cal/day  for 

6ro(9  1:  loM  fat,  loM  cholesterol 

diet 

Grot^  2:  loM  fat.  Ion  chelaatarol 

diet  plus  50  g  08 

Group  3:  regular  diet  plus  50  g 

08 

Group  4:  regular  diet  plus  42.5  g 

baseline  in  saturated 
fatty  acids  ranged  froM 
22X  for  08  traup  to  51X 
for  low  fat,  08  gro(^. 

processed  oat  bran 

GlatMian  at 

Intarvantion 

36  children  with  type 

8  Months  on  Step  1  diet  (10X  kcals 

Totsl  cholesterol  and  LDL  1 

PriMary  type  lla 

al.,  1990 

lla  cholesterolaaiia 

fro*  SFA)  (n«U);  1  Month  iMshout 

significantly  (1BX  t  23X, 

cholestcroieMia  Is  an 

(Raf.  18) 

(Man  of  257.0  a«/dL). 

period,  then  8  Months  on  NT 

respectively)  in  test  grot^ 

inherited  condition  which 

Medical  Center  Modified  saturated 

on  NY  diet  with  paylUus. 

causes  extreswly  high 

fat  diet  (fat  10X  of  kcals)  snd 

sertjB  cholesterol  levels 

added  aoluble  fiber  froM  psylliiai 

Total  cholesterol  snd  LOL 

in  children  through  a 

(PST)  (n-36).  PSY  waa  Mixed  with 

decressed  6.7  t  8.8X  (NS)  on 

Metabolic  error  in  the 

. 

water  twice  a  day.  Children  age  7 

step  1  diet  for  the  ssaw 

breakdown  of  cholesterol. 

and  older  consused  10  g  psylliiM 

duration.  Nine  obese 

The  study  is  not  blinded. 

(8-9  g  soluble  fiber  estinated) 

children  lost  weight  (2.8 

and  there  is  no  placebo. 

per  day;  younger  children  consused 

kg). 

2.5  g/day  (estimated  2-2.5  g  SF). 
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Study 

Study  Design 

Subject* 

Methods 

Results 

Comments 

Gold  and 
Davidson,  1988 
(«af.  «>) 

Intervention, 
double  blind 

72  Mle  and  fanale 
Mdical  atudenta;  2S-37 
yrs  old;  free- living; 
noraal  cholesterol  (naan 
178  Mg/dL) 

Thia  Mas  a  4-ueel(  intervention 
study.  Subjects  consumed  2 
■uffins/day  that  contained  test 
fibers  (nuffins  Mere  provided) 
along  Mith  their  regular  diet.  3- 
day  food  records  Here  sufanitted. 
Subjects  randcNiized  into  3  groups 
and  received  muffins  Mde  Mith 
either  oat  bran,  i^eat  bran,  or  a 
Mheat/oat  bran  cont>inatian. 
Added  soluble  fiber  (S.F.)  and 
dietary  fiber  (O.F.)  fra«  Muffins: 
S.F.*    O.F. 

oat  bran   2.5     5.0 
oat/Mheat   0.9     5.3 
Mheet  bran  0.33    5.5 
•estimated 

Oat  bran:  TC  iSX*  and  LDL  19X 

•significant  from  baseline 

S.F.  from  caa6in*d  oat/Mheat 
and  Mheat:  TC  no  change;  LDL 
no  significant  decrease. 

No  assessment  of  the 

dietery  intake  before  or 
during  the  test  period.  No 
data  on  total  dietary 
fiber  or  total  soluble 
fiber  intakes  in  baseline 
and  treatment  diets. 

Kahn  et  al., 
1990 
(Rcf.  2S) 

Intervention, 
controlled. 

16  Men  and  Monen,  age 
51-54,  hypercholesterol- 
OMic  (215-314  lag/dL); 
so«e  Mere  diabetic. 
Fret  living 

One  group  began  inmediate 
intervention  on  oat  bran  for  3 
Meeks;  other  group  was  the 
untreated  control  for  3  Meeks, 
then  they  started  the  intervention 
for  3  Meelcs.  This  mss  follOHSd  by 
a  6-Meek  Mashout  period  during 
Mhich  blood  sanples  were  taken. 
Test  subject*  consuned  80  g  oat 
bran  (estimated  6  g  soluble  fiber) 
per  day,  added  to  the  diet  as  oat 
bran  muffins  (4  per  day).  Each 
muffin  provided  112  Calories  and 
20  g  oat  bran.  Subjects'  usual 
diets  Mere  not  assessed. 

control  gro«9,  had  I  TC  but 
there  Mas  no  significant 
change  in  sertn  cholesterol 
velues  Hhen  the  test  group 
Mas  conpared  to  the  control 
group.  Results  showed  a 
significant  i  in  total 
cholesterol  by  8X  and  LDL 
cholesterol  by  10X  from 
baseline  Mhen  individual 
values  Mere  examined. 

No  dietary  assessment 
before  or  during  test. 
Subjects  experienced  some 
Neight  loss. 
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TABLE  l--(XNTINUED 


Stud/ 

Study  Design 

Subjects 

Methods 

Results 

CoMsents 

Keenan  tt  al.. 

Intervention, 

HS  men  and  women,  ages 

Study  designed  with  3  periods  (6 

Total  cholesterol  and  LOL 

PlacetM  was  needed  for 

1991 

20-70;  free  living; 

weeks  each  period):  period  1:  step 

decreased  in  all  gro^M 

diet  only  group.  Control 

(Rtf.  26) 

control  lea, 

hypercho ; es terol e»i c 

1  diet;  periods  2  t  3:  test 

during  step  1  period  (12.5- 

group  initially  dropped  TC 

double  blind 

(207-267  wg/dL).  15X 

periods.  Test  products  were 

4X>.  (tat -wheat  gr«4>  had  a 

uith  crossover 

aropout  after 

further  t  in  TC  of  2X  (NS)  on 

baseline  Mking  it 

randoMization. 

wheat,  and  oat.  The  control  grotp 

oat  cereal,  followed  by  a  6X 

difficult  to  use  as  ■ 

consumed  step  1  diet  for  entire 

r  in  TC  on  wheat  cereal.  The 

control.  Variability  aMr« 

study  period.  4-day  food  records 

wheat-oat  grocp  had  no  change 

grot^  in  serua 

were  collected  in  week  S  of 

each 

in  TC  on  wheat  and  a  3X 

cholesterol  levels  at 

period;  baseline  dietary  intake 

decrease  on  oat.  Control 

beginning  of  treatment 

taken  by  self-adninistercd 

food 

group  had  significant 

periods. 

• 

frequency  questionnaire. 
Step  1  diet:  fat  calories: 
SFA  calories:  <10X 

<30X 

increase  in  TC  back  to 
baseline  during  test  periods. 
Women  under  50  foind 

Cholesterol:   240  *ig/day 

resistant  to  oat  bran 

2  ounces  of  oat  bran  cereal  and  2 

intervention. 

ounces  of  ready- to-eat  wheat 

X 

cereal  were  test  fibers.   i 

TSF   Change 

(tat  bran:  (3  g  SF/day);    ' 
Wheat  cereal  (1  graia  SF/day) 

^^ — ^MJ 

step  1        6.2     *■ 

Step  1        6.0     ♦ 

*■ 

Step  1        6.7   12.5-4 
(tat          7.7   H.S. 

• 

• 

Wheat        6.1   T  6 

>fllttt:0»t 

step  1       S.t  i2.S-4 
WhMt        6.0   M.t. 
(tat         7.6   1  3 

^ 

"Coapared  to  beginning  of 

" 

respective  treatiMnt  period. 
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TABLE  I  "CONTINUED 


Study 

Study  Design 

Subjects 

Methods 

Results 

Cowmnts 

KM«n<M<  tt 

Intervention, 

34  Hen,  free  living, 

Purpose  of  study  to  evaluate 

High  fiber  diet:  TC  ISX,  HDL 

Dietary  intakes  of  total 

•I,  1990 

nonaal  seru*  cholesterol 

cholesterol  MctabolisM  on 

high  and 

18X  and  LOL  17X.  (all 

carbohydrate,  energy  and 

(l(tf.27) 

••If- 

(223-238  lag/dL). 

loM  Mixed-fiber  diets.  A 

16-week 

statistically  significant) 

protein  intake  were  lower 

controlled. 

Helsinki,  Sweden;  3  were 

study:  8-Meel(  low  fiber  period  and 

on  high-fiber  diet.  Fat 

crossover 

Mildly  hypertensive,  3 

an  8-Meel(  high  fiber  period.  Diets 

intake  did  not  differ 

had  gallstones,  1  had 

for  both  groups  were  self 

significantly  between  the 

history  of  myocardial 

selected.  High  fiber  diet 

groifw,  but  the  high  fiber 

infarction,  and  1  had 

consisted  of  unpurified  corn 

diet  did  contain  less 

Maturity  onset  diabetes 

products,  fruits,  vegetables. 

total  fat,  with  a  higher 

mellitus. 

salads,  berries,  f'ber-cereal 
(made  with  oat  flaltes  and  guar  gua 
and  pectin)  and  grshan  biscuits 
(fortified  with  bran  and  carrots). 
Low  fiber  diet:  avoid  eating 
unpurified  cereal  products, 
vegetables,  salads,  fruita  and 

polyuisaturated  to 
saturated  ratio.  The  high 
fiber  group  consuned 
significantly  higher 
levels  of  vegetables, 
cereal,  fruits,  and 
berries,  compared  to  the 

berries. 

Low  fiber  oeriod:  11.6  ■  per  day 

low- fiber  group. 

Mean  intake  total  fiber  (3 

g  of 

which  is  viscous  fiber)  i 

High  fiber  period:  26.2  a  per  day  ' 

Mean  intake  total  fiber  (12.8  g 

■ 

of  which  is  viscous  fiber) 

7-day  food  records  were  kept 

during  week  8  of  study. 

KMtin  ct  aU. 

Intervention, 

24  nen,  29-61  years. 

3-week  control  period  prior  to 

Oat  bran  diet:  TC  i  5X 

The  aMovits  of  soluble 

1990 

randoaized. 

Mitd  to  Moderate  hyper- 

test;  4  weeks  on  each  of  3  test 

(significant)  compared  to 

fiber  and  insoluble  fiber 

(Mf.  28) 

double  blind. 

chelesterolcMia  (186-293 

diets;  no  washout.  Test  fibers. 

baseline.  The  decrease  was 

in  the  three  test  diets 

controlled  with 

M9/dL) 

oat  bran,  i^eat  bran,  rice  bran. 

Mainly  in  the  LDL  fraction; 

were  varied  while  total 

crossover. 

were  provided  as  bread  and 

HDL  increased  froM  baseline 

fiber  was  held  constant. 

Purpose  to 

Muffins;  control  -  low  fiber  white 

in  all  bran  diets.  Rice  and 

The  oat  bran  grotjp  had 

cosfwre 

bread.  Fiber  supplcMcnts  were 

wheat  brans  did  not  cause 

hi^er  soluble  fiber  than 

separate 

added  to  individual's  nom 

Ml  diet. 

significant  lowering. 

the  rire,  wheat  or 

effects  of 

Test  fibMv: 

baseline. 

three  cereal 

Oat  bran;  95  g/d;  5.8  g  of 

soluble 

brans  (Mheat, 

fiber  per  day. 

rice,  oat)  on 

Rice  bran:  60  g/d:  2.9  g  of 

plasM  lipids 

soluble  fiber  per  day. 
Wheat  bran:  35  g/d:  2.6  ^ 

of 

» 

soluble  fiber  per  day. 
Bm*  diet: 

X  fat  calories:  31-37 
X  SFA  calories:  12-13 

Cholesterol:   250-300  Mg/day 

TDF:  Baseline:  11.2  g/day 

Test  diet:  21   g/day 

$F:   06  diet:   10.3  g/day 

RB  diet:    7.2  g/day 

WB  diet:   6.8  g/day 

Basel  in:    5.7  g/day 
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TABLE  I  "CONTINUED 


Study 

Study  Oe«ign 

Subjacta 

Mathoda 

Results 

CoNMents 

LM^  tt  at.. 

Inttrvantion, 

34  Mn  and  iiawn 

Thraa  fibar  types  (Mhaat  bran. 

dtanga  fraa 

Effect  of  fiber  in  a 

1991 

control  lad. 

(cot lag*  (tudanta). 

vagatabla  fibar,  sugar  baat  fibar) 

bMalina 

liquid  base  diet  may  not 

(R*f.  35) 

croaaovar 

nonaal  cholaatarol; 

Mara  aioplaraanta  to  a  control  lad 
liquid  baaa  dlat  for  thraa  waaka 

TOF   SF    XTC 

reflect  fiber  effect  in 

fraa- living;  Maan  aga 

g/day 

regular  fooda.  SFA  and 

27.1  yaara 

aach,  Mith  >10-day  washout  batwaan 

Fiber  free   2   1    13 

cholaatarol  intakes  were 

tast  pariods.  Fibera  vara  provided 

10  g  M    11    1    l'4 

higher  on  fiber  free  than 

as  breads  and  caraala. 

30  g  U8   29   3    11 
10  g  VF    15   3    14 

teat  dieta.  Short  test 
periods. 

taaa  diet:  liquid  fomula  diet 

30  g  VF   37   5   18* 

providing  35-37X  of  koala  aa  fat; 

30  g  S>F   30   8   114* 

12-14X  kcala  as  saturated  fat;  558 

■g  cholesterol/day;  fibar  fraa. 

UB  •  Mheat  bran; 

VF  ■  vegetable  fiber 

Htifilbrsn:  10  g  and  30  g/day  (1.1 
g  and  2.6  g  soluble  fiber  (SF), 

SBF  ■  sugar  beat  fiber 

•Statistically  significant 

\ 

respectively) 

Changea  in  LDL  Mare  similar. 

Vaaetable  fiber:  10  a  and  30  a 

(2.7  g  and  5.2  g  SF) 

Sugar  beet:  30  g  (8.2  g  SF) 

L«vln  «  at.. 

Intarvantlon, 

58  nan  and  woman,  21-70 

8  Maaka  of  diet  therapy  on  a  step 

PsyllivJ*  diet:  TC  16X  and  LDL 

The  psylliiN  gro«jp  showed 

1990 

randeaited. 

yaara  old,  fraa  living; 

1  diet  (25X  kcals  as  fat;  P:S  1.0: 
cholaatarol  <200  Mg/day.  TOF  21-23 

19X  (both  significant)  from 

a  small  drop  (not 

<laf.  37) 

doubla  blind 

■ildly  hypercholeaterol- 

baseline;  placebo  grot^,  no 

atatistically  significant) 

aaic  (235-245  ng/dL) 

g/day;  TSF  6.5-8.5  g/day)  f allotted 
fay  16  Meelcs  treatment  Mith 
paylliii*  (Metamucil)  or  cellulose 
aa  placebo.  PSY  or  celluleaa  Mara 
conatjaed  in  fluids  tMica  a  day 
before  maala. 

TSF  In  PSY  (10.2  g/day)  grotp  an 
aatlnated  15  g/day. 

change. 

in  dietary  fat  Intake, 
while  the  placebo  showed 
no  change.  There  waa  some 
weight  loaa  in  the 
psylliui  group.  Subject 
compliance  Maa  95X. 

Kttla  tt  al.. 

Intarvantion, 

184  nan,  agaa  58-61; 

8-Maak  Intervention  with  five 

Low  fat  diet:  TC  14. 7X  (S) 

Changea  In  aervn 

1990 

fraa  living,  traatad  for 

groMpat 

coif>ared  to  baseline; 

cholesterol  were  same  for 

(Raf.  42) 

hypartanaion  and 

Gro(^  1:  no  dietary  ch^oga 

Con*3<natlon  low-fat,  high 

low  fat  dieta  and  for  low 

hyparcholeataroleiila 

Oro(^  2:  high  fiber   1 

fiber  diet:  TC  14. IX  (S) 

fat  and  high  fibar  diet. 

(240-267  Mg/dL) 

Orot^i  3:  loM  aodius   ' 

conparcd  to  baseline;  LDL  waa 

Authora  auggast  low  fat 

Group  4:  loM  fat  (25X  cal) 

not  1  significantly  in  either 

waa  the  affective 

Orm^  5:  Iom  fat,  high  fibar 

diet  groip  and  TC  lowering 

nutrient. 

Fiber  Mae  not  defined.  Total 

for  these  two  grotjps  were  not 

dietary  fiber,  including  aolubla 

different  from  each  other. 

and  inaoluble,  was  40-45  g/dsy. 

High  fiber  diet:  TC  tlX  (NS). 
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Vf: 


study 


lo  and  Col*, 
1990 
(fttf.  43) 


R»Into«h  et 
•I.,  1991 
(Rcf.  44) 


Study  DwlQn 


Inttrvtntion, 
randoaiztd, 
doubl*  blind, 
crossover 


Subjtcf 


12  fmn,  • 
60;  fr—  living;  twm 
and  hyeercholMttrol- 
Mic  (210-279  i«/dL) 


27- 


lnt«rv«ntion, 
randoaized, 
crottovor; 
^rpote  •  to 
CM^r*  barley 
v*  Mhest  foods 
and  tlieir 
influana*  on 
terua 

choleaterel 
level*. 


Mclvor  et  al., 

1965 

(Ref.  4S) 


21  Mn,  aged  30-59;  free 
living,  mild  to 
•oderately  to  high 
cholesterol  (209-270 
(hg/dl);  South  Australia 


icitervention, 
controlled 


TABLE  I--C0NT1NUED 


Hethods 


12-»*e*tc  study:  t»«o  6-xeek  test 
periods  with  additional  3-Meek 
rest  between  periods.  Soy 
cotyledon  fiber.  Made  into  cereal 
and  breed,  Mas  t<4ip\mentt6   in  3 
divided  portions  to  the  aubjactt* 
nof**l  diet. 

Soyi  IS  g  dietary  fibtr:  4.5  g  of 
soluble  fiber  end  13  g  of 
in*olubl*  fib*r  per  day 

placebo  supplaaents!  4-5  g  dietary 
fiber,  1.2  «  soluble  fiber,  3  g 
insoluble  fiber.  Dietary  intalte 
assessed  fro*  3-day  dietary 
records. 

Diets      Placebo    Soj 
rkHil*  fat   55      36 
Chel**t*rol   290  ■«    270  «9 
TOf 13  *    2*  > 


Results 


3-M**k  b***lin*  period  fellOMd  by 
4  neek*  on  eech  di*t.  No  itashout 
b*tMeen  test  periods.  Barley  ard 
Mh*et  foods  were  providwJ.  Barley 
(high  in  p-glucan)  was  tested 
againat  wheat;  dietary  intake 
assessed  froai  24 -hour  recall  every 
third  day  throughout  sti^. 
Barley  diet;  3«  g  OF,  13  g  Bf,  25 
g  Woluble  fiber  («0,  8  g  »• 
glucan. 

Wheat  diet!  3«  g  OF,  13  0  Sf ,  25  g 
IF,  1.5  g  f-glucan. 


After  fir«t  6  tM*k*: 

Soy  grot^t  TC  tBX  (S),  LDL 

I7X  (8). 

Placebo  iroi^t  tC  t2X,  LOL 

iSX  (S). 

After  ero*«*v*r,  subl^ets  on 
soy  had  a  nen* s I gnif I cant 
reduction  of  cholesterol.  The 
greatest  cholesterol 
reduction  occurred  within  th* 
first  six  H**lcs. 


t  sien  and  woaKn,  obese, 
ages  45-50,  with  non- 
insulin  dependent 
diabetes,  free  living; 
fwnaal  cholesterol  (Mean 
222  Mg/dL). 


Base  diet:  31-35X  Iccals  as  fat, 
25-25X  Itcala  aa  saturated  fat,  P/S 
1.6.  TOF:  21  fl/dav;  SF:  7  g/day. 


6-Month  intervention  with  graAjal 
phase- in  of  guar  9<J«  within  first 
4-8  weelcs.  Guar  giJ*  added  to 
subjects'  normal  diets  in  granola- 
type  bare.  Ss  began  with  1  granela 
bar/day  and  increased  to  4 
bars/day.  These  were  eaten  Bith 
(Mis.  Control  groo)  consi*ed 
granola  bars  without  guar  goa;  r» 
dietary  assessacnt  of  norsial  diet. 
Guar  gjs  intake:  up  to  32  g/day 
(4.8  bare/day  *  each  bar  had  6.6  g 
guar  gaa  and  estlwated  iZ  9   SF).... 


Conparcd  to  baseline:  barley: 
ITC  about  2X  and  LDL  tU 
(both  RS);  wheat:  TC  T4X  and 
LDL  T61.  The  grot^  consiwing 
barley  during  the  first  test 
period  had  no  difference  in 
s*ruB  total  cholesterol,  then 
a  aaall  increase  in 
cholesterol  on  wheat.  Those 
consul ng  wheet  first,  then 
berley  shoMSd  increased  seru* 
total  cholesterol,  then 
decreased  cholesterol  on 
berley. 


After  6  Months,  serus  total 
cholesterol  was  not 
significantly  different  fras 
baseline.  LDL  and  HDl 
coa^wnents  were  iMt 
discussed. 


CoBinents 


This  study  has  a  placebo 
group,  is  double-blinded 
end  randoRiited.  Fat  intake 
in  the  two  groups  were 
borderline  significantly 
different;  neither  th* 
saturated  nor 
polyvJ^ssturatcd  intakes 
ere  Measured.  The  authors 
did  not  keep  total  dietary 
fiber  constant  between  the 
groups.  Results  varied  by 
order  of  treatment . 


The  authors,  in  their 
analysis,  controlled 
statistically  for  the  P/S 
and  fibers.  Reawlt* 
difficult  to  interpret 
tine*  wheat  was  used  as  a 
control.  Coaparlson  to 
baseline  cholesterol  snows 
only  a  slight  effect  of 
berley  on  TC.  The  authors 
accoirt  for  the  difference 
in  response  between  groups 
by  suggesting  that  4  weeks 
was  too  short  a  test 
period. 


Diet  was  not  Monitored. 
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TABLE  I--CONTINUED 


Study 


NtMMn  at  •!., 

1969 

(ttf.  SO) 


Shutltr  tt  al., 

1969 

(Rcf.  53) 


StMwrt  ct  al. 

1991 

(Rtf.  55) 


Study  Design 


Intervention, 
randoMized, 
■ingle  blind; 
purpose  •  to 
coaipare  barley 
with  wheat 
aources  of 
fiber. 


Intervention, 
randoMi  zed, 
aelf- 

controlled,  not 
blinded 


Intervention 


Subjects 


U  Mn,  35  years  or 
older,  free  living, 
nonwl  sertM  cholesterol 
141-247  ifg/dl 


13  non-saioking  Men,  18- 
26  yeers  old;  free 
living;  nonasl 
cholesterol  (mean  of  196 
■0/dL) 


Test:  175  men  and  uomtn, 
Man  age  77  years. 
TreatMent  group  was 
selected  froii  antjulatory 
elderly  perticipents 
attending  a  health 
screening  and  who  had 
been  using  psylliua  as  a 
laxative  or  stool 
softener  for  at  least  1 
■onth. 

The  control  group 
consisted  of  741,  Mean 
age  75,  and  was  selected 
frosi  prograM 
perticipents  not  using 
psylliuii. 


Methods 


4  weeks  of  pretreatMcnt  with 
nonaal  diet  (see  below)  followed 
by  4  wks  of  test.  Cereal  and  belied 
goods  containing  huUess  berley 
(10X  f-glucen)  were  provided  for 
high  fiber,  high  p-glucsn  group. 
Cereal  and  balccd  goods  containing 
75X  wheat  flour/2SX  wheat  bran 
(b.SX  |-glucan)  for  low  fiber,  low 
f-glucan  group.   3-day  dietary 
history  recorded  last  3  days  of 
study. 

Pre- treatment  diet^ 
Croups 
Wheat     Barley 
X  fat  kcals   35       42 
TOF,  a      7.6      4.9 


X  fat  kcals 
TOF^g 


Final  diets 
34       35 
46.4     g.o 


A  42-day  study:  2  weeks  test  with 
canned  beans  added  to  nortial 
diets,  followed  by  a  3-week  wash- 
out period,  then  a  14>day  control 
with  spaghetti,  followed  by 
subjects'  regular  diets  for  20  or 
■ore  days.  Beans:  1  can  (450  g) 
per  day  (soluble  fiber  not 
assessed);  Spaghetti:  1  can  (440 
g)  per  day.  3-day  food  diary  kept 
for  the  pre-trial,  bean,  and 
spaghetti  periods.   1 1 
Diets  I'  • 
Baseline  Beans 
X  fat  kcals   36     31 
P:S         0.4     0.4 
Choi,  MB    290     208 


TDF. 


25 


60 


S^ 

0.4 
174 
24 


The  test  participants  had  to  be 
taking  psylliui  (PSY)  for  at  least 
one  Month  to  one  yeer.  The  intake 
of  PSY  varied  froa  lest  than  9  g 
(soluble  fiber  estinated  at  7-8  g) 
per  day  to  over  19  g  (SF  estiiaated 
at  15-17  g)  per  day.  The  regular 
diet  of  the  participants  was  not 
assessed. 


Results 


The  wheat  group  had  a 
significantly  higher  total 
cholesterol  and  LDL  at  the 
end  of  the  study  than  at  the 
beginning.  The  barley  groi4> 
showed  no  significant  change 
froM  the  beginning  to  the  end 
of  the  study. 


Test  gro(^,  while  eating 
beans:  TC  112X  (S);  and  HOL 
t15X  (S)  coiVMrad  to 
baseline.  After  a  washout 
period,  the  ssme  group, 
siiietituting  spaghetti  for 
beens  showed  no  effect  in 
cholesterol  reduction 
conpared  to  baseline. 


Those  taking  greater  than  15- 
17  g  of  solki>le  fiber  fro« 
psylliui  per  day  had  a  14. IX 
in  TC  (significant).  Those 
taking  less  than  8  g  of 
solii>le  fiber  froa  psyllitji 
had  no  significant  change  in 
TC. 

Coaparing  taking  any  aaount 
of  payllitja  to  taking  none, 
did  not  show  a  significant 
difference,  intake  of  PSY  was 
significantly  correlated  with 
change  in  serus  cholesterol. 


Consents 


Total  fat  intake  was 
significantly  different 
between  the  groi^ 
Initially.  Over  the 
course  of  the  study,  there 
is  a  large  t  in  the  test 
grot4>'s  fat  intake,  and  no 
change  in  the  wheat  gro^s. 


Sat.  fat  and  PUFA 
(polyunsaturated  fatty 
acids)  changes  in  intake 
during  the  test  periods 
were  sinilar.  No  data  on 
soluble  and  insoluble 
fibers.  Short  test  period 
U  a  Unitation  of  study. 


Soaie  selection  bias  aay 
have  occurred  since  the 
test  group  included  only 
regulsr  users  of  bulk 
laxative  and  the  control 
gro(4>  only  regular  non- 
users.  The  quantity  of 
the  paylliiM  test  intake 
was  not  controlled. 
Treetawnt  group  were  older 
than  controls  (77  vs  55 
years). 
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TABLE  I-CONTINUEO 


Study 


Study  Design 


Si^wrko  ct  tl. 

198a 

(Ref.  S6) 


Intervention, 
randoMized, 
•ingle  blind 
Mith  crossover 


Swain  et 
1990 
(Ref.  57) 


•I. 


Intervention, 
randonizcd, 
double  blind, 
crossover 


Subjects 


50  men;  aged  39-63;  free 
living;  Mi  Id  to 
■oderately  hypcrcholes- 
teroleMic  (205-282 
■B/dl) 


4  aala,  U  faMl* 
hospital  aaptoyMs;  23- 
49  yrs  old;  frsc-Kving; 

noraal  cholastarol:  aaan 
185  maJdL 


Nathods 


An  8  iM«k  study  Mitft  3  gro«^: 
test  tr«^  consuscd  nediuK- 
viscosity  fluar  gui  (liquid  or 
•olid  fora)  for  4  weeks  on  one 
diet,  tMn  crossover  to  other  for* 
of  fuar  for  4  week*.  Second  grot^: 
hl^  viscoalty  gusr  ■  consuaed  in 
Mild  for*  for  4  weeks  only. 
Control  tr»^  consuned  placebo  for 
a  wasks.    ftiat  was  self-selectad 
•wapt  for  fiber  si^splements  and 

fiuir  gta  intake:  15  g/day, 
(••tiaatad  soluble  fiber  of  10.5 
t/d>y).    Plscebo  intake:  15  g/day. 
4-dliy  dietary  records  were 
obtained  at  baseline  and  at  and  of 
Mdi  test  period. 


Results 


Taneja  et  al. 
1989 
(Ref.  58) 


Intervention, 

controlled 

crossover 


11  Indian  girls,  16-18 
years  old;  free  living, 
noraal  cholMtarel  (Man 
182  «|/dl> 


6-WMk  test  period  fol  lowed  by  a 
2-week  washout,  than  crossover  to 
other  diet  for  6  weeks.  Oat  bran 
and  wheat  bran  were  fiber  sources 
added  to  subjects'  regular  diets. 
Dietary  Intake  assessed  with  food 
frequency  questionnaire;  4-day 
food  records  kept  during  5th  test 
week  of  each  test  period. 

Oat  bran:  15  9  soluble  fiber 

(S.f.)/day 

Wheat  bran:  3.7  g  S.F./day 

Base  diet 
rat:  31%  of  kcals;  high  fiber 
period  had  35t  kcals  as  fat,  which 
came  fro«  unsatursted  fat  in  oat 
bran  supplesients.  Authors  contend 
the  additional  fat  does  not  affect 
serin  cholesterol. 


A  6-week  study:  3  weeks  en  low 
fiber  foods;  3  weeks  on  high  fiber 
foods.  Controlled  low  fiber  diet: 
refined  cereals,  dehusked  pulses, 
potstoes,  Milk,  curd,  eggs,  low 
fiber  vegetables.  Nigh  fiber 
diet:  ssHK  diet  with  added  issgbol 
husks.  Isagbol  husks  •  25  g 
(estimated  20-22  g  if)   per  day. 


At  4  weeks: 

WediLW  viscosity  guar  group 

TC  i10t  (S)  and  LOL  iUX  (S) 

froa  baseline. 

Hiah  viscosity  ouar  orotp  TC 

115X  (S)  and  LOL  II8X  (S) 

froa  baseline. 

Placebo  aroup  TC  t4X  froa 

baseline  (NS)  and  iTX  drop  In 

LOL  (NS). 

At  8  weeks: 

the  auar  aroups'  totst 

cholesterol  levels  Increased 

durlno  the  second  half  of  the 

study. 

Net  effect  over  the  8  weeks 
of  the  study:  a  NS  difference 
between  guar  groups  and  the 
placebo. 


Nigh  fiber:  total  aerui 

cholesterol  (TO:  i7.5X^; 

LOL:  19.1X** 

Low  fiber:  TC  i?.!*^;  LOL: 

16.4X«» 

•significantly  lower  froa 

baseline 

«no  difference  between  grot^ 

Authors  proposes  that 

substitution  of  either  wheat 

or  oat  fiber  for  dietary 

saturated  fat  causes  the 

decrease  in  TC. 


Cowment  s 


Study  Is  blinded  and  fat 
intake  was  aeasurcd  end 
assessed  for  differences 
between  groupa.  Results 
differed  between  the  first 
4  weeks  and  the  second  4 
weeks  of  guar-si4]plsaanted 
diets  asking  it  difficult 
to  draw  conclusions  sbout 
the  effect  of  guar  gua  en 
seruB  cholesterol. 


No  placebo.  Study  results 
liaited  by  saall  nmttr   of 
subjects  and  short  test 
period. 


Nigher  fiber  diet:  TC 
significantly  lower  llTX) 
conpared  to  low  fiber  diet. 
LOL  and  NOL  coaponents  art 
not  discussed. 


The  initial  TC  levels  of 
each  groi^  arc  not 
reported.  In  addition,  the 
fat  intake  is  lower  In  the 
high  fiber  grot«>,  and 
soluble  and  in>olii>le 
coaponcnts  of  the  IsabBol 
husk  diet  are  net 
reported. 
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TABLE  I --CONTINUED 


Study 

Study  Design 

Subjects 

Methods 

Resulta 

CoaManta 

TuMllthto  St 

Intervention, 

23  Mn  and  woaMn.  37-67 

NaximuB  TC  i18X  (S)  after  8 

Subjects  had  aeverely  high 

aU,  1988 

placebo- 

years,  free  living; 

period  at  start,  followed  by  50 

Meeks;  then  T  to  a  final  TC 

TC  and  many  with  other 

(Ref.  59) 

controlled. 

severely  hypercholes- 

Meeks  of  test  with  guar  gus,  then 

level  (347  mg/dl) 

medical  problaam.  There 

crossovtr 

terolcMic  (range  309-553 

4  Meeks  of  placebo  period. 

significantly  lower  (10.5X) 

was  soma  weight  loss  (4.4 

■g/dL);  4  had  type  II 

Subjects  told  to  Mix  guar  gtji 

than  baseline.  During  final 

lbs)  which  waa  not 

diabetes,  8  had 

granules  with  Mater  and  take 

placebo  month,  serua 

statistically  significant. 

hypertension,  five  had 

before  a  Meal  or  Mix  granules  Mith 

cholesterol  t  to  pretreatment 

but  Must  be  considered 

faaitlal  hypercholes- 

food.  Placebo:  granulated  wheat 

level.  Higher  intakes  of 

when  interpretine  the 

teroleaia. 

flour  consuaed  the  sane  as  guar. 

soluble  fiber  (14-21  g/day) 

results.  Diet  was  not 

Guar  and  wheat  granules  were  added 

from  20-30  g  guar  were  not 

defined,  nor  was  solt^la 

to  Ss  nonaal  diet  (not  defined). 

well  tolerated.  At  34  weeks: 

fiber  intake  defined. 

- 

Guar  gun:  15-30  g/dav  (estiiaated 
b.5-21  g  soluble  fiber) 

LOL  ilSX  (S). 

Wheat  flour:  15  o/dav 

Dietary  intake  monitored  by  food 

diary  for  4  days  before  test 

period  and  at  Meeks  17  and  33. 

Van  Horn  at 

Intervention, 

236  nen  and  Hoawn.  ages 

A  12-Meek  atudy:  4  weeks  on 

Serui  cholesterol  levels  at 

No  beneficial  effect  of 

al.,  1968 

30-65,  free  living; 

control  diet  and  8  Mteks  on  test 

baseline  and  after  4  Meeks  on 

aoluble  fiber  from  oatmeal 

(Ref.  68) 

controlled  Mith 

non*o-cholesterol««ic 

diet.  Both  test  and  control  groi^ 

the  AHA  diet  Mere  similar  for 

on  serua  cholesterol  after 

crossover 

(163-247  Mg/dL) 

consuaed  the  Phase  II  American 
Heart  Association  (AHA)  diet 
throughout  the  study.  The  test 
group  conskJMd  56  g  oatmeal /day 
for  for  8  weeks. 

Phase  M  AHA  diet: 
total  fat:  <  30X  calories;  equal 
distribution  among  saturated, 
■ono-unsaturated,  and  poly- 
unsaturated fatty  acids.  Dietary 
cholesterol:  250  mg/day. 

both  groups. 

After  4  weeks; 

test  group  had  significantly 

lower  serum  cholesterol  than 

control  grotf). 

After  8  weeks:  no  significant 

difference  in  total  serua 

Changes  in  LOL  paralleled 
changes  in  total  cholesterol. 
Similar  and  nonsignificant 
increases  occurred  in  HDL  in 
both  groups.  Subgroup 

8  weeks. 

56  g  per  day  oatmeal:  8.4  g 
dietary  fiber  and  4.2  g  of  soluble 
fiber. 

analysis  showed  that  subjects 
in  test  group  with  highest 
baseline  serua  cholesterol 
had  greater  reductiona  in 

cholesterol.  Ho  change  in 
LOL.  The  low  fat  diet  was 
effective  in  lowering  serua 

cholesterol 
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TABLE  I  "CONTINUED 


Stucty 

Study  DMign 

Subjects 

Methods 

Results 

Coninents 

Van  Horn  •t 

EpidMiologJcal 

S.lll  aian  and  Moaan,  18- 

3  diatt:  a)  loMar  SFA,  h<|ti  PUFA; 

Dietary  fibar  is  (nvarsaly 

Dietary  analyses  did  not 

■I.,  1991 

cross  sactional 

30  yaars;  nortaal 

b)  lowar  SFA  and  fiah;  c)  Iomot 

and  significantly  correlated 

assess  solbt>te  and 

(t«f.  6S) 

•urvay 

cholaatarol  lovals 

SFA  and  caraal 

Mith  TC  and  LDL;  and 

inaolii>le  coaponents  of 

positively  and  significantly 

dietary  fiber.  Also,  tha 

correlated  with  HDL  in  25-30 

study  did  not  control 

year-old  Mhita  Moawn. 

confoirtders  such  as 
a«oking,  alcohol  use. 

- 

exercise,  or  fat  intake 
differences  between 

for  cholesterol  analysis 
could  not  correct  for 
intraindividual 
variability.  Statistical 
significance  Mas  not 
adjusted  for  Multiple 

coeparisons. 

Van  Horn  tt 

Intarvantion, 

80  Men  and  Moann,  nild 

Two  srot4>a;  control  group  conauaed 

The  test  group,  Mhila 

The  study  was  not  blinded; 

•I.,  1991 

randoaii  zad, 

to  Boderate  hypercholas- 

regular  diet;  taat  gro«4>  conauaed 

supplencnting  their  diet  Mith 

the  test  group  reduced 

(K*f.  69) 

control lad 

tarolaaia  (213-28S 

regular  diet  plua  instant  oats  (2 

oatneal:  TC  i6X  (S);  both  the 

their  intake  of  total  fat. 

■8/dl) 

packets/day  •  57  g). 

LOL  and  the  LDL/HOL  ratio 

saturated  fat  and  dietary 

TPf     SF    Insol.  F 

i9X.  The  control  group 

cholesterol,  and  aay  have 

OatMsl  5.6  g  2.2  g  3.4  g 

showed  no  change. 

■ada  other  lifestyle 

■II 

changes. 

[FR  Doc.  91-27165  Filed  11-26-91;  8:45  aitij 
MLUNQ  COOE  416IM>1-C 


•«1 

3. 

9 


< 

en 

P 

2 

o 

N» 
N) 

CO 


re 

Cu 
D 
fD 
QD 

» 

Z 

o 
< 
re 

3 

o- 
re 

"-1 


s 


O 

•a 
o 

09 

re 
a. 

re" 

CO 


60610 


Federal  Register  /  Vol.  56,  No.  229  /  Wednesday.  November  27,  1991  /  Proposed  Rules 


21  CFR  Part  101 
(Docket  Na91N-0100] 
Rm090&-AB67 

Food  Labeling:  Healttr  Claims  and 
Lat>el  Statements;  Folic  Acid  and 
Neural  Tut>e  Defects 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  not 
to  authorize  the  use  on  the  label  and 
labeling  of  foods,  including  dietary 
supplements,  of  health  claims  relating  to 
an  association  between  folic  acid  and 
reduction  in  risk  of  neural  tube  defects. 
FDA  has  reviewed  the  scientific  data  in 
conformity  with  the  requirements  of  the 
Nutrition  Labeling  and  Education  Act 
(the  1990  amendments)  and  has 
tentatively  concluded  that  there  is  not  a 
sufficient  basis  to  support  the  use  of 
health  claims  relating  to  this  topic.  FDA 
also  reviewed  recently  published  results 
of  a  large  intervention  trial  of  effects  of 
supplements  containing  very  high  levels 
of  folic  acid  in  women  who,  because  of 
histories  of  neural  tube  defect- 
complicated  pregnancies,  were  at  high 
risk  of  recurrences  of  these  specific  birth 
defects  in  subsequent  pregnancies. 
Currently  there  is  not  significant 
agreement  among  qualified  experts  that 
intakes  of  folic  acid  lower  than  those 
studied  in  this  intervention  trial  will 
have  the  same  e^ect  as  that  observed 
with  very  high  intakes. 

Additionally,  at  this  time,  there  is  no 
significant  agreement  among  qualified 
experts  that  folic  acid  supplementation 
of  women  at  much  lower  risk  of 
occurrence  of  neural  tube  defect- 
affected  pregnancies  will  reduce  the  risk 
of  such  a  complication.  However,  the 
results  of  the  recently  published 
intervention  trial  are  causing  some 
qualified  experts  to  reevaluate  the 
preexisting  evidence.  FDA  will  consider 
all  developments  in  this  regard  and 
refiect  such  developments  in  any  final 
rule  that  it  issues.  FDA  has  tentatively 
concluded  that  claims  on  foods, 
including  dietary  supplements,  relating 
to  folic  acid  and  reduction  in  risk  of 
neural  tube  birth  defects  are  not 
justified. 

DATES:  Written  comments  by  (January 
27, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
ADDflESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Jeanne  I.  Rader,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-268),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-47i-«067. 
SUPI>tEMENTARY  INFORMATION: 

L  Background 

A.  The  1990  Amendments 

On  November  8, 199a  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535),  which  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  1990  amendments,  in  part 
authorize  the  Secretary  of  Health  and 
Human  Services  (the  Secretary),  and 
FDA  by  delegation,  to  issue  regulations 
authorizing  nutrient  content  and  health 
claims  on  the  label  or  labeling  of  foods. 
With  respect  to  health  claims,  the  new 
provisions  provide  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  the  act  (21 
U.S.C.  343(r)(l)(B)). 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed  rule 
to  establish  general  requirements 
pertaining  to  the  use  of  health  claims  on 
food  labels  and  in  labeling  that 
characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  or  other  nutritional 
substances  (referred  to  generally  as 
"substances")  to  a  disease  or  health- 
related  condition.  In  this  document 
entitled  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food:  Proposed  Rule  (the  companion 
document),  "FDA  has  tentatively 
concluded  that  such  claims  would  only 
be  justified  for  substances  in  dietary 
supplements  as  well  as  in  conventional 
foods  if  the  totality  of  the  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  that  is  consistent 
with  generally  recognized  scientific 
procedures  and  principles)  supports  a 
claim;  and  if  there  is  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims 
about  such  support 

The  1990  amendments  also  require 
(section  3  (b)(l)(A)(ii).  (b)(l)(A)(vi),  and 
(b)(l)(A)(x)),  that  within  12  months  of 
enactment,  the  Secretary  issue  proposed 
regulations  to  implement  section  403(r) 
of  the  act,  and  that  such  regulations 
shall  determine,  among  other  things, 
whether  claims  respecting  10  topic 


areas,  including  folic  acid  and  neural 
tube  defects,  meet  the  requirements  of 
the  act  In  this  document,  the  agency 
considers  whether  a  claim  on  food  or 
food  products,  including  conventional 
foods  and  dietary  supplements,  on  the 
relationship  between  folic  acid  and 
neural  tube  defects  would  be  justified 
under  the  standard  proposed  in  the 
companion  document. 

FDA  has  followed  the  general 
concepts  and  criteria  proposed  in  the 
companion  document  in  considering 
whether  to  propose  to  authorize  the  use 
on  the  labels  and  labeling  of  food  of 
health  claims  for  folic  acid  and  neural 
tube  defects.  In  the  companion 
document,  FDA  has  proposed  that,  in 
evaluating  whether  support  exists  for  a 
health  claim,  it  will  consider  the  levels 
and  safety  of  a  nutrient  within  the 
context  of  its  use  in  the  daily  diet 
Before  a  health  claim  for  a  particular 
nutrient  will  be  authorized,  it  is 
necessary  that  the  nutrient  be  safe  and 
lawful  for  use  in  food  at  the  level  found 
to  have  an  effect  on  a  disease  or  health 
condition. 

The  topic  of  folic  acid  and  neural  tube 
defects  involves  a  substance  which  has 
recognized  uses  both  as  a  component  of 
food  and  of  drugs.  The  agency  has 
looked  at  all  data  relevant  to  this  topic 
whether  the  data  involved  tests  at 
dietary  levels  or  at  therapeutic  levels. 
The  agency  thought  this  necessary  to 
ensure  the  completeness  of  its  review. 
However,  the  agency  emphasizes  that 
this  proposal  is  only  about  whether  a 
claim  has  been  justified  for  folic  acid  on 
food.  A  component  of  food  must  be  safe 
in  the  context  of  the  daily  diet.  On  the 
other  hand,  drugs  may  be  used  even  if 
they  present  questions  of  safety  to  the 
general  population,  and  even  to  the 
population  being  treated,  on  the  basis 
that  there  is  a  benefit  from  its  use  that 
outweighs  the  potential  risk. 

B.  Folic  Acid  and  Neural  Tube  Defects: 
Public  Health  Aspects 

Congenital  malformations  are 
structural  abnormalities  that  are  present 
at  birth.  Several  specific  malformations 
of  the  central  nervous  system  (CNS)  are 
referred  to  as  "neural  tube  defects" 
because  the  brain  and  spinal  cord 
develop  within  the  neural  tube.  The 
neural  tube  forms  early  in  fetal  life, 
between  the  18th  and  20th  days  of 
pregnancy,  and  closes  between  the  24th 
and  27th  days  of  pregnancy.  Neural  tube 
defects  include  a  wide  range  of 
abnormalities  of  the  CNS.  They  may  be 
isolated  malformations  or  may  occur  in 
association  with  other  nonneural 
congenital  malformations. 
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areas,  including  folic  acid  and  neural 
tube  defects,  meet  the  requirements  of 
the  act.  In  this  document,  the  agency 
considers  whether  a  claim  on  food  or 
food  products,  including  conventional 
foods  and  dietary  supplements,  on  the 
relationship  between  folic  acid  and 
neural  tube  defects  would  be  justified 
under  the  standard  proposed  in  the 
companion  document. 

FDA  has  followed  the  general 
concepts  and  criteria  proposed  in  the 
companion  document  in  considering 
whether  to  propose  to  authorize  the  use 
on  the  labels  and  labeling  of  food  of 
health  claims  for  folic  acid  and  neural 
tube  defects.  In  the  companion 
document,  FDA  has  proposed  that,  in 
evaluating  whether  support  exists  for  a 
health  claim,  it  will  consider  the  levels 
and  safety  of  a  nutrient  within  the 
context  of  its  use  in  the  daily  diet. 
Before  a  health  claim  for  a  particular 
nutrient  will  be  authorized,  it  is 
necessary  that  the  nutrient  be  safe  and 
lawful  for  use  in  food  at  the  level  found 
to  have  an  effect  on  a  disease  or  health 
condition. 

The  topic  of  folic  acid  and  neural  tube 
defects  involves  a  substance  which  has 
recognized  uses  both  as  a  component  of 
food  and  of  drugs.  The  agency  has 
looked  at  all  data  relevant  to  this  topic 
whether  the  data  involved  tests  at 
dietary  levels  or  at  therapeutic  levels. 
The  agency  thought  this  necessary  to 
ensure  the  completeness  of  its  review. 
However,  the  agency  emphasizes  that 
this  proposal  is  only  about  whether  a 
claim  has  been  justified  for  folic  acid  on 
food.  A  component  of  food  must  be  safe 
in  the  context  of  the  daily  diet.  On  the 
other  hand,  drugs  may  be  used  even  if 
they  present  questions  of  safety  to  the 
general  population,  and  even  to  the 
population  being  treated,  on  the  basis 
that  there  is  a  benefit  from  its  use  that 
outweighs  the  potential  risk. 

B.  Folic  Acid  and  Neural  Tube  Defects: 
Public  Health  Aspects 

Congenital  malformations  are 
structural  abnormalities  that  are  present 
at  birth.  Several  specific  malformations 
of  the  central  nervous  system  (CNS)  are 
referred  to  as  "neural  tube  defects" 
because  the  brain  and  spinal  cord 
develop  within  the  neural  tube.  The 
neural  tube  forms  early  in  fetal  life, 
between  the  18th  and  20th  days  of 
pregnancy,  and  closes  between  the  24th 
and  27th  days  of  pregnancy.  Neural  tube 
defects  include  a  wide  range  of 
abnormalities  of  the  CNS.  They  may  be 
isolated  malformations  or  may  occur  in 
association  with  other  nonneural 
congenital  malformations. 


Anencephalus  and  spina  bifida 
account  for  about  90  percent  of  neural 
tube  defects  (Ref.  1).  Anencephalus  is  an 
abnormality  in  which  there  is  a  virtual 
absence  of  the  forebrain  and  skull.  Most 
anencephalic  infants  are  stillborn.  Live- 
bom  anencephalic  infants  may  survive 
for  only  a  few  days.  Spina  bifida  is  a 
general  term  describing  various 
developmental  abnormalities 
characterized  by  defective  closure  of  the 
bony  encasement  (the  vertebrae]  of  the 
spinal  cord.  The  spinal  cord  and  nervous 
system  tissues  may  protrude  through 
openings  resulting  from  failure  of  the 
vertebrae  to  form  normally.  Infants  bom 
with  spina  bifida  may  lack  normal 
function  below  the  level  of  the  defect 
because  of  damage  to  specific  nerves. 

Anencephalus  and  spina  bifida  are 
more  common  in  Caucasian  populations 
than  in  other  racial  groups.  Reports  of 
prevalence  per  1,000  births  in  Caucasian 
populations  have  yielded  the  following 
estimates  for  anencephalus  and  spina 
bifida,  respectively:  Wales,  3.6. 4.1; 
Scotland  (Glasgow),  2.8,  2.8;  Northem 
Ireland,  3.1,  3.3;  Hungary  (Budapest),  1.1, 
1.6  (Ref.  2).  In  contrast,  prevalence  of 
anencephalus  and  spina  bifida  in  }apan 
has  been  reported  to  be  0.43  and  0.08, 
respectively,  per  1.000  births  (Ref.  2). 
Rates  of  neural  tube  defects  in  hospital 
series  in  northem  China,  however,  are 
among  the  highest  yet  reported  and 
range  between  5  and  13  per  1,000  births 
(Ref.  2a). 

The  incidence  rate  of  neural  tube 
defects  at  birth  has  been  reported  to 
vary  a  wide  range  of  factors,  including 
genetics,  geography,  socioeconomic 
status,  matemal  birth  cohort,  month  of 
conception,  race,  nutrition,  and  matemal 
health  including  matemal  age  and 
reproductive  history.  Epidemiologic 
evidence  indicates  that  there  is  a  strong 
genetic  component  involved  in  neural 
tube  defects  (Ref.  3).  This  genetic 
component  is  well-recognized,  and 
familial  recurrence  pattems  are  the 
single  greatest  risk  factor  for  neural  tube 
defects,  although  studies  in  humans 
have  not  as  yet  localized  the  responsible 
genes.  Carriership  for  inbom  (genetic] 
errors  of  homocysteine  (a  metabolic 
product  of  methionine;  an  intermediate 
in  the  synthesis  of  cystine)  metabolism 
has  recently  been  proposed  as  a  risk 
factor  for  having  an  infant  with  a  neural 
tube  defect  (Ref.  4). 

In  the  United  States,  neural  tube 
defects  affect  approximately  1  in  1,000 
infants  at  birth  (Ref.  2)  (i.e.,  the 
occurrence  rate  is  approximately  0.1 
percent).  Occurrence  rates  are  about  4 
in  10,000  infants  at  birth  (0.04  percent]  in 
low-risk  areas.  For  example,  within  the 
United  States,  the  available  hospital 


data  and  community  surveys  show  that 
rates  are  highest  in  the  northeast  and 
lowest  in  the  west,  with  anencephalus 
rates  of  about  0.5  per  1.000  (0.05  percent) 
in  Iowa  and  Los  Angeles  (Ref.  2). 

The  number  of  first  occurrences  of 
neural  tube  defects  exceeds  the  number 
of  recurrent  events.  The  great  majority 
of  families  having  an  anencephalic  or 
spina  bifida  infant  will  experience  only 
one  such  affected  pregnancy.  A  small 
minority  of  about  5  percent,  however, 
will  have  more  than  one  affected  infant 
(i.e.,  a  recurrence]  (Ref.  5).  Thus,  the  risk 
of  having  an  infant  with  a  neural  tube 
defect  is  much  higher  among  women 
who  have  had  a  previous  pregnancy 
complicated  by  a  neural  tube  defect 
than  among  women  who  have  not  had 
such  a  complication.  Among  women 
with  histories  of  previous  neural  tube 
defect-complicated  pregnancies,  rates 
for  recurrence  of  such  defects  have  been 
estimated  to  be  as  high  as  2  to  10 
percent  compared  to  occurrence  rates  of 
about  0.1  percent  in  the  general 
population  (Ref.  3).  The  pattern  of 
recurrence  of  these  defects  is  that 
expected  of  a  polygenic  (i.e.,  caused  by 
several  genes]  trait.  Data  from  the  most 
recent  report  of  the  National  Birth 
Defects  Monitoring  Program  of  the 
Centers  for  Disease  Control  (CDC)  show 
decreasing  trends  for  anencephalus  and 
spina  bifida  between  1979  and  1987  in 
the  United  States  (Ref  6). 

The  striking  geographical  variations  in 
prevalence  at  birth  of  anencephalus  and 
spina  bifida  have  not  been  adequately 
explained.  For  example,  the  range  of 
prevalence  rates  in  the  United  States 
and  Canada  is  very  large,  with  the 
highest  prevalence  rates  found  in  the 
eastem  portions  of  both  countries. 
Additionally,  the  relatively  low 
prevalence  rates  in  western  Canada 
(British  Columbia)  have  been  stable 
over  time,  in  contrast  to  the  higher  rates 
■  in  eastem  Canada  which  have  shown 
large  secular  variations  similar  to  trends 
in  the  British  Isles  (Ref  2).  These 
observations  suggest  the  action  of  fairly 
stable  genetic  factors,  with  higher  but 
less  stable  rates  possibly  caused  by  the 
interaction  of  varying  environmental 
factors  with  stable  genetic  factors  (Ref 
2). 

Matemal  health,  for  example,  febrile 
illness  (Refs.  1,  7,  and  8)  and  matemal 
use  of  certain  drugs  also  have  an  effect 
on  the  development  of  neural  tube 
defects.  There  is  an  increased  incidence 
rate  of  malformations  (including  neural 
tube  defects)  among  infants  of  diabetic 
mothers  (Ref.  9).  Therapeutic  use  of 
valproic  acid,  an  anticonvulsant  drug,  is 
associated  with  markedly  increased  risk 


of  neural  tube  defects  (Ref  10. 11, 12, 
and  13). 

Epidemiologic  studies  suggest  that 
factors  associated  with  acute  or  chronic 
poverty  also  play  a  role  in  modifying  the 
incidence  rates  of  neural  tube  defects. 
Observational  studies  in  humans 
suggest  that  poor  matemal  nutrition, 
which  is  among  a  number  of  factors 
associated  with  poverty,  may  increase 
the  risk  of  neural  tube  defects.  For 
example,  in  the  United  Kingdom,  mean 
values  for  blood  levels  of  a  number  of 
vitamins  have  been  reported  to  be  most 
satisfactory  in  women  in  the  highest 
social  classes  (Ref  14).  Blood 
concentrations  of  several  vitamins  were 
reported  to  be  lower  on  average  in 
women  who  subsequently  gave  birth  to 
infants  with  neural  tube  defects  than  in 
women  who  did  not  (Ref  14).  Such 
evidence  is  relatively  nonspecific, 
however,  since  dietary  deficiency  of  one 
nutrient  is  frequently  correlated  with 
deficiencies  of  other  nutrients. 

Matemal  nutritional  status  around  the 
time  of  conception  (the 
"periconceptional  period")  is  of  special 
concern  because,  as  stated  above,  the 
neural  tube  forms  and  closes  very  early 
in  embryogenesis  (Ref  3).  The 
periconceptional  period,  however,  has 
not  been  precisely  defined.  The  National 
Academy  of  Sciences  (NAS)  suggested 
in  its  1990  report  that  this  period  or 
interval  extends  from  1  to  3  months 
before  conception  to  week  6  of  gestation 
(Ref  3). 

The  hypothesis  that  nutritional  factors 
might  be  involved  in  causing  some 
human  neural  tube  defects  is  based  on 
findings  from  several  types  of  studies. 
These  include:  (1)  animal  studies  in 
which  deficiencies  of  some  vitamins 
during  pregnancy  (such  as  vitamin  Bii, 
vitamin  B*  and  pantothenic  acid) 
produced  a  variety  of  fetal 
abnormalities,  including  neural  tube 
defects  (Ref  1):  (2)  epidemiology  studies 
of  neural  tube  defects  in  humans  that 
suggest  a  link  with  nutrition  because  of 
variations  in  prevalence  with  social 
class,  dietary  habits,  and  season  (Ref  9): 
and  (3)  clinical  observations  of 
congenital  malformations  including 
neural  tube  defects  in  offspring  of 
women  who  were  given  an  antifolate 
drug  (a  dmg  which  alters  folic  acid 
status  by  interfering  with  absorption, 
metabolism,  or  functions  of  the  vitamin] 
to  test  its  efficacy  as  an  abortifacient. 

Among  the  nutrients  that  may  have  a 
role  in  development  of  neural  tube 
defects,  folic  acid  has  received  the 
greatest  amount  of  attention  because  of 
observational  studies  in  humans  and 
because  of  the  well-recognized  roles  of 
this,  vitamin  in  cell  division  and  growth. 
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Folic  acid  is  essential  for  humans.  Folate 
compounds  occurring  naturally  in  foods 
are  in  a  reduced  pteroyi  form.  Folates 
occurring  in  plant  and  animal  cells 
contain  two  to  eight  additional  glutamic 
acid  molecules  which  are  linked  to  the 
glutamate  end  of  the  folate  molecule. 
The  folylpolyglutamates  which  occur  in 
foods  are  broken  down  to  the 
monoglutamate  forms  in  the  intestine. 
Commercially  available  folic  acid 
(pteroylglutamate)  is  in  an  oxidized 
state  relative  to  its  occurrence  in  foods. 

Insufficient  quantities  of  folate  in  the 
diet  lead  to  impaired  cell  multiplication 
and  alterations  in  protein  synthesis. 
These  effects  are  most  noticeable  in 
rapidly  growing  tissues.  Abnormalities 
of  rapidly  diyiding  cell  populations  (for 
example,  those  of  the  gastrointestinal 
tract  and  bone^arrow)  are  among  the 
most  notable  restrft*^  folate  deficiency 
because  of  the  essenti^ity  of  this 
vitamin  for  synthesis  of 
deoxyribonucleic  acid. 

Determinations  of  folate  in  serum  and 
in  red  blood  cells  are  commonly  used  to 
assess  folate  status.  Red  blood  cell 
folate  concentrations  are  considered  to 
be  a  better  index  of  long-term  folate 
status  than  are  measurements  of  serum 
folate.  Folic  acid  administered  orally  is 
effective  for  the  treatment  of 
megaloblastic  anemias  of  nutritional 
origin,  and  those  that  may  develop  in 
women  during  pregnancy,  and  those  that 
may  develop  in  infants  and  children. 
Pregnancy  increases  the  need  for  folic 
acid  among  other  nutrients  because  of 
the  need  of  the  mother  to  maintain 
adequate  nutrition  and  to  meet  the 
nutritional  requirements  of  the  rapidly 
developing  fetus. 

The  Medical  Research  Council  of  the 
United  Kingdom  recently  reported  (Ref. 
15)  that  periconceptional 
supplementation  of  women  at  high  risk 
of  recurrence  of  neural  tube  defect- 
complicated  pregnancies  with  4 
milligrams  (mg)  folic  acid  per  day 
significantly  reduced  the  rate  of  such 
recurrences.  In  response,  CDC  issued 
guidelines  (see  section  II  A.  below]  for 
physician-directed  use  of  high  doses  of 
folic  acid  by  women  who,  because  of 
histories  of  neural  tube  defect- 
complicated  pregnancies,  are  at  high 
risk  of  recurrences  of  these  specific  birth 
defects  in  subsequent  pregnancies  (Ref. 
16).  FDA  regards  the  marketing  of  folic 
acid  at  the  dosage  and  for  the  use 
recommended  in  the  interim  CDC 
guidelines  (Ref.  l6)  to  require  an 
approved  new  drug  application  (NDA). 
No  NDA  has  been  approved  by  FDA  for 
folic  acid  for  prevention  of  neural  tube 
defects. 


C.  Folic  Acid:  Regulatory  History 

FDA  has  promulgated  regulations 
describing  uses  of  folic  acid  as  a  dietary 
supplement  and  as  a  drug.  These 
designations  are  dependent  on  the 
intended  uses  of  this  vitamin.  Section 
172.345  (21  CFR  172.345)  provides  for  the 
use  of  folic  acid  in  dietary  supplement 
preparations.  Preparations  containing 
folic  acid  in  excess  of  the  permitted  food 
additive  level  (see  below)  are  regulated 
as  drugs  and  are  available  with  a 
prescription. 

FDA  evaluated  the  use  of  folic  acid  as 
a  drug  in  the  Federal  Register  of  April  9, 
1971  (36  FR  6843)  in  response  to  reports 
received  from  NAS  on  the  therapeutic 
uses  of  folic  acid.  The  agency  concluded 
that  folic  acid  administered  orally  or 
parenterally  is  effective  for  the 
treatment  of  megaloblastic  anemias  of 
tropical  and  nontropical  sprue,  those  of 
nutritional  origin,  and  those  which  may 
occur  during  pregnancy,  infancy,  and 
childhood  (36  FR  6843).  The  agency 
found  that  administration  of  folic  acid 
alone  is  improper  therapy  in  the 
treatment  of  pernicious  anemia  and 
other  megaloblastic  anemias  where 
vitamin  Bit  is  deHdent  (36  FR  6843) 
because  such  treatment  may  mask  the 
symptoms  of  vitamin  Bn  deficiency. 
FDA  also  concluded  that  there  is  no 
evidence  that  doses  of  folic  acid  greater 
than  1  mg  daily  have  greater  efHcacy  in 
treatment  of  megaloblastic  anemias  than 
do  tliose  of  1  mg  (36  FR  6843). 

Folic  acid  is  an  approved  food 
additive  subject  to  the  limitations  on  use 
set  forth  in  the  food  additive  regulation 
S  172.345.  Folic  acid  (folacin)  may  be 
safely  added  to  a  food  for  its  vitamin 
properties,  provided  the  maximum 
intake  of  the  food  as  may  be  consumed 
during  a  period  of  1  day,  or  as  directed 
for  use  in  the  case  of  a  dietary 
supplement,  will  not  result  in  daily 
ingestion  of  the  additive  in  excess  of  0.4 
mg  for  foods  labeled  without  reference 
to  age  or  physiologic  state.  When  age  or 
the  conditions  of  pregnancy  or  lactation 
are  specified,  the  regulation  provides 
that  the  level  of  ingestion  shall  not 
exceed  0.1  mg  for  infants,  0.3  mg  for 
children  under  4  years  of  age,  0.4  mg  for 
adults  and  children  4  or  more  years  of 
age,  and  0.8  mg  for  pregnant  or  laclating 
women  (21  CFR  172.345). 

D.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  has  reviewed  all  relevant 
scientific  evidence  on  folic  add  and 
neural  tube  defects.  The  sdentific 
evidence  reviewed  by  the  agency 
included  all  human  studies  considered 
in  "The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  21).  and  the 


United  States  Department  of 
Agriculture's  and  the  Department  of 
Health  and  Human  Services'  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  22).  The  other  reviews 
conducted  by  widely  recognized 
scientific  bodies  that  FDA  considered 
were  NAS'  "Diet  and  Health"  (Ref.  23). 
the  National  Research  Council's 
"Recommended  Dietary  Allowances" 
(Ref.  24),  the  NAS'  "Nutrition  During 
Pregnancy"  (Ref.  3),  and  the  Life 
Sciences  Research  Office's  (LSRO) 
"Folic  Acid  and  Neural  Tube  Defects" 
(Ref.  25).  The  agency  updated  the 
conclusions  reached  by  these  documents 
by  reviewing  all  human  studies  that 
appeared  in  the  literature  subsequent  to 
these  documents  and  all  new  review 
articles.  The  agency  also  considered  the 
results  of  animal  studies  to  the  extent 
that  they  clarified  human  studies  or 
suggested  possible  mechanisms  of 
action. 

To  assure  that  its  review  of  relevant 
evidence  was  complete.  FDA  requested, 
in  the  Federal  Register  of  March  28, 1991 
(56  FR  12932),  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(1)(A)  of 
the  1990  amendments.  The  topic  of  folic 
acid  and  neural  tube  defects  was  among 
the  10  subjects  on  which  the  agency 
requested  information. 

E.  Comments  in  Response  to  FDA 
Request  for  Scientific  Data  and 
Information 

In  response  to  the  March  28, 1991 
notice  in  the  Federal  Register,  FDA 
received  12  conmients  to  the  docket  for 
folic  acid  and  neural  tube  defects  from 
manufacturers  and  suppliers  of  vitamins 
to  the  food  and  dietary  supplement 
industries,  trade  associations  of 
nutritional  supplement  manufacturers, 
national  professional  organizations  of 
nutritionists  and  public  health  nutrition 
directors,  and  the  government  of 
Canada.  The  comments  dealt  with  the 
issue  cf  folic  add  and  neural  tube 
defects  as  well  as  with  the  goals  and 
requirements  of  the  1990  amendments  in 
general.  FDA  reviewed  all  of  the 
documents,  including  letters,  press 
releases,  scientific  articles,  review 
artides,  and  recommendations  included 
in  submissions  that  it  received.  The  data 
submitted  in  scientific  articles  were 
included  in  the  agency's  review  of  the 
scientific  literature. 

Among  the  comments  received  were 
three  from  manufacturers  and  suppliers 
of  vitamins  and  two  from  trade 
associations  of  nutritional  supplement 
manufacturers.  The  submissions  from 
these  groups  stated  that  there  is 
sufficient  evidence  to  provide  claims  for 
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United  States  Department  of 
Agriculture's  and  the  Department  of 
Health  and  Human  Services'  "Nutrition 
and  Yoiu-  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  22).  The  other  reviews 
conducted  by  widely  recognized 
scientific  bodies  that  FDA  considered 
were  NAS'  "Diet  and  Health"  (Ref.  23), 
the  National  Research  Council's 
"Recommended  Dietary  Allowances" 
(Ref.  24),  the  MAS'  "Nutrition  During 
Pregnancy"  (Ref.  3).  and  the  Life 
Sciences  Research  Office's  (LSRO) 
"Folic  Acid  and  Neural  Tube  Defects" 
(Ref.  25).  The  agency  updated  the 
conclusions  reached  by  these  documents 
by  reviewing  all  human  studies  that 
appeared  in  the  literature  subsequent  to 
these  documents  and  all  new  review 
articles.  The  agency  also  considered  the 
results  of  animal  studies  to  the  extent 
that  they  clarified  human  studies  or 
suggested  possible  mechanisms  of 
action. 

To  assure  that  Its  review  of  relevant 
evidence  was  complete,  FDA  requested, 
in  the  Federal  Register  of  March  28, 1991 
(56  FR  12932),  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(1)(A)  of 
the  1990  amendments.  The  topic  of  folic 
acid  and  neural  tube  defects  was  among 
the  10  subjects  on  which  the  agency 
requested  information. 

E.  Comments  in  Response  to  FDA 
Request  for  Scientific  Data  and 
Information 

In  response  to  the  March  28. 1991 
notice  in  the  Federal  Register,  FDA 
received  12  conunents  to  the  docket  for 
folic  acid  and  neural  tube  defects  from 
manufacturers  and  suppliers  of  vitamins 
to  the  food  and  dietary  supplement 
industries,  trade  associations  of 
nutritional  supplement  manufacturers, 
national  professional  organizations  of 
nutritionists  and  public  health  nutrition 
directors,  and  the  government  of 
Canada.  The  comments  dealt  with  the 
issue  of  folic  add  and  neural  tube 
defects  as  well  as  with  the  goals  and 
requirements  of  the  1990  amendments  in 
general.  FDA  reviewed  all  of  the 
documents,  including  letters,  press 
releases,  scientific  articles,  review 
articles,  and  recommendations  included 
in  submissions  that  it  received.  The  data 
submitted  in  scientific  articles  were 
included  in  the  agency's  review  of  the 
scientific  literature. 

Among  the  comments  received  were 
three  from  manufacturers  and  suppliers 
of  vitamins  and  two  from  trade 
associations  of  nutritional  supplement 
manufacturers.  The  submissions  from 
these  groups  stated  that  there  is 
sufficient  evidence  to  provide  claims  for 
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periconceptional  multivitamin  (including 
folic  acid)  supplementation  for  reduction 
in  risk  of  neural  tube  defects  and 
possibly  cleft  lip/palate.  One  comment 
recommended  a  Recommended  Dietary 
Allowance  (RDA)  RDA-level 
multivitamin  supplement  for  all  women 
of  child-bearing  age. 

One  comment  from  a  manufacturer  of 
vitamins  recommended  multivitamin 
supplementation  for  3  months  preceding 
through  3  months  following  conception. 
The  comment  pointed  to  several  reasons 
for  supplementation  during  this  interval 
including:  (a)  The  available  data;  (b) 
almost  risk-free  nature  of  such 
supplementation:  (c)  low  cost  of  such 
supplementation;  and  (d)  economic 
aspects  of  care  and  treatment  of  infants 
bom  with  severe  birth  defects.  Another 
comment  from  a  trade  association  of 
nutritional  supplement  manufacturers 
stated  that  there  is  no  risk  associated 
with  use  of  a  multivitamin  supplement 
with  folic  acid  with  or  without  minerals 
by  women  contemplating  pregnancy. 

The  "almost  risk-free"  or  "no  risk" 
rationale  does  not  qualify  as  a  basis  for 
a  health  claim.  The  1990  amendments 
require  that  a  health  claim  be  based  on 
the  totality  of  all  available  scientific 
evidence  and  significant  agreement 
among  experts  qualified  by  training  and 
experience  to  evaluate  such  evidence. 
Thus,  the  agency  rejects  the  concept  of 
"almost  risk-free"  or  "no  risk"  as 
justification  for  a  health  claim  because  it 
is  inconsistent  with  requirements  of  the 
1990  amendments. 

FDA  disagrees  with  statements 
regarding  the  "low  cost  of  such 
supplementation."  Practical  di^iculties 
of  providing  folic  acid  supplements  to  all 
women  before  pregnancy,  and 
particularly  to  women  before  their  first 
pregnancies,  are  formidable  and  would 
be  of  substantial  cost.  These  factors  are 
important  in  this  instance  because  there 
are  no  data  demonstrating  benefits  to  be 
derived  from  widespread 
supplementation  of  all  women  of  child- 
bearing  age. 

The  comments  also  included  a  number 
of  references  relating  to  effects  of 
anticonvulsant  drugs  on  folic  acid 
status.  These  articles  were  included  to 
demonstrate  that  certain  subgroups  in 
the  population  may  require 
supplemental  folic  acid  as  a  result  of 
medications  that  they  are  taking. 

Comments  were  received  from  two 
national  professional  organizations  of 
nutritionists  and  public  health  nutrition 
directors.  These  comments  advised  a 
cautious  approach  to  the  use  of  health 
claims  on  foods  and  supplements  with 
particular  attention  to  avenues  by  which 
such  claims  might  be  abused  or 
misinterpreted  by  the  general  public. 


The  comments  recommended  that 
scientific  agree^ient  should  be  the 
cornerstone  for  the  use  of  health  claims, 
and  that  FDA  consider  data  submitted 
in  the  context  of  meeting  dietary 
requirements  through  intake  of  food. 
Some  concern  was  expressed  that  the 
1990  amendments  allowed  so  many 
potential  topics  as  candidates  for 
possible  health  claims. 

The  government  of  Canada  submitted 
information  that  it  considered  helpful  in 
the  context  of  increased  harmonization 
of  regulations  or  standards  affecting 
trade  in  specific  products.  The  Director 
General  Food  Directorate.  Health  and 
Welfare  Canada,  wrote  to  the  agency 
that  health  claims  or  messages  regarding 
neural  tube  defects  would  likely  result 
in  a  food  product  being  classified  as  a 
drug  in  Canada  by  virtue  of  the 
definition  of  "drug"  embodied  in  the 
Canadian  Food  and  Drugs  Act 

The  official  position  of  Canada  on  the 
relationship  of  diet  and  nutrients  to 
disease  and  the  metabolic  effects  of 
nutrients  is  stated  in  the  volume 
Nutrition  Recommendations,  the  Report 
of  the  Scientific  Review  Committee — 
1990  (Ref.  17).  In  sections  relating  to 
folic  acid,  this  report  noted  that  there 
was  particular  interest  in  folate  intake 
before  conception  and  in  early 
pregnancy  in  view  of  a  reported  possible 
relationship  between  folate  and 
occurrence  of  neural  tube  defects.  The 
report  noted  that  intervention  trials 
carried  out  In  the  United  Kingdom  (Refs. 
18, 19,  and  20)  have  been  criticized,  and 
that  a  large  controlled  trial  on 
prepregnancy  supplementation  was  in 
progress  at  the  time  of  the  report  (Ref. 
20).  The  report  does  not  contain  a 
recommendation  for  periconceptional 
supplementation  with  folic  acid  (Ref. 
17). 

II.  Review  of  the  Scientific  Evidence 

A.  Federal  Government  Documents  and 
Statements 

In  1988,  "The  Surgeon  General's 
Report  on  Nutrition  and  Health"  (Ref. 
21)  considered  the  role  of  dietary  factors 
in  maternal  health.  This  report  reviewed 
the  results  of  clinical  trials  in  the  United 
Kingdom  in  which  folate  and 
multivitamin  supplements  were  used  in 
attempts  to  reduce  the  risk  of  recurrence 
of  neural  tube  defects  in  infants  bom  to 
women  who  had  previously  had  a 
pregnancy  complicated  by  a  neural  tube 
defect  The  Surgeon  General's  Report, 
citing  extensive  commentaries  (Ref.  28). 
reported  that  these  trials  were  poorly 
controlled  for  maternal  diets  and  were 
methodologically  flawed  by  poor 
compliance,  questionable  exclusion  of 
eligible  participants  and  recmiting  bias 


(Ref.  21).  The  report  did  not  make  a 
recommendation  with  respect  to  folic 
acid  supplementation  before  or  during 
pregnancy  (Ref.  21). 

The  U.S.  Department  of  Agriculture 
and  the  Department  of  Health  and 
Human  Services,  in  "Nutrition  and  Your 
Health;  Dietary  Guidelines  for 
Americans"  (Ref.  22).  did  not  discuss 
any  scientific  evidence  on  a  relationship 
between  folic  ftrid  and  neural  tube 
defects.  The  taiw  populations  for  these 
guidelines  are  healthy  Americans  and 
not  those  persons  m  the  population  with 
chronic  diseases  of  those  at  high  risk  of 
specific  diseases.  |n  1988,  the  CDC 
reviewed  methoc^logical  concerns 
about  case-control  studies,  and  stated 
that  the  available  evidence  was 
insufficient  to  recommend  multivitamin 
supplementation  in  the  United  States  to 
prevent  neural  tube  defects  (Ref.  27). 

Following  the  recent  pubhcation  of  the 
results  of  the  Medical  Research  Cotmcil 
(United  Kingdom)  Vitamin  Trial  (Ref. 
15),  the  CDC  published  guidelines, 
reprinted  near  the  end  of  this  preamble, 
recommending  that  a  woman  who  has 
had  a  fetus  or  infant  with  a  neural  tube 
defect  should  consult  with  her  physician 
at  least  4  weeks  before  becoming 
pregnant  and  should  take,  under  a 
physician's  guidance,  4  mg  folic  acid  p» 
day  through  the  fuvt  trimester  of 
pregnancy  (Ref  16). 

The  CDC  stated  that  these  guidelines 
are  not  intended  for  women  who  have 
never  had  a  neural  tube  defect-affected 
pregnancy,  for  relatives  of  women  who 
have  had  an  infant  or  fetus  with  a  neural 
tube  defect  for  women  who  themselves 
have  spina  bifida,  or  for  women  who 
take  the  anticonvulsant  drug  valproic 
acid,  a  known  cause  of  spina  bifida  (Ref. 
16). 

The  National  Institutes  of  Health's 
National  Institute  of  Child  Health  and 
Human  Development  does  not  have  a 
public  policy  on  this  Issue  (Ref  28). 

B.  Other  Documents  and  Statements 

The  NAS'  1989  report  "Diet  and 
Healdi"  did  not  contain  any  general 
recommendation  for  periconceptional 
supplementation  with  folic  acid  (Ref. 
23).  No  recommendations  for 
periconceptional  folic  acid 
supplementation  to  reduce  the  risk  of 
birth  defects  were  made  in  the  National 
Research  Council's  1989  edition  of 
"Recommended  Dietary  Allowances" 
(Ref  24).  In  1990.  NAS  reviewed  the 
topic  of  periccmceptional  vitamin 
supplementation  and  neural  tube  defects 
in  its  report  "Nutrition  During 
Pregnancy"  (Ret  3).  NAS  reviewed 
studies  of  vitamin  supplementation 
during  the  periconceptional  period,  case- 
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control  and  cohort  studies  of 
periconceptional  multivitamin  use. 
results  of  laboratory  assessments  of 
maternal  vitamin  status,  and  studies  in 
animal  model  systems  (Ref.  3).  NAS 
found  severe  limitations  in  the  available 
evidence  including: 

(1)  Inconsistency  of  data  associating 
multivitamin  or  folate  use  with 
protection  against  neural  tube  defect 
pregnancies;  and 

(2)  Evidence  that  in  animal  model 
systems,  deficiency  of  nutrients  other 
than  folic  acid  produced  lesions  similar 
to  human  neural  tube  defects  (Ref.  3). 
NAS  concluded  that  the  scientific 
evidence  derived  from  various  types  of 
human  studies  and  from  animal  studies 
does  not  provide  a  sufficient  basis  for 
making  broad  recommendations 
concerning  the  periconceptional  use  of 
vitamins  and  minerals  for  the  prevention 
of  neural  tube  defects  (Ref  3). 

LSRO  of  the  Federation  of  American 
Societies  for  Experimental  Biology  also 
reviewed  the  scientific  literature 
regarding  folic  acid  and  neural  tube 
defects  (Ref  25).  The  LSRO  report 
concluded  that  there  is  evidence  that 
women  who  take  folic  acid  or  folic  acid- 
containing  vitamin  supplements  during 
the  periconceptional  period  have  a 
lower  risk  of  having  infants  with  neural 
tube  defects.  In  reaching  this  conclusion. 
LSRO  was  frequently  inconsistent  in  its 
review  of  the  relevant  human  studies 
and  in  the  conclusions  drawn  from  the 
results  of  the  studies.  The  report  also 
failed  to  focus  on  the  specific 
relationship  of  folic  acid  to  neural  tube 
defects  and  on  the  significant 
differences  in  risk  of  occurrence  versus 
recurrence  of  neural  tube  defect- 
complicated  pregnancies.  LSRO  also 
concluded  that  women  who  have  given 
birth  to  an  infant  with  a  neural  tube 
defect  will  have  a  lower  risk  of  bearing 
another  child  with  a  similar  defect  in  a 
subsequent  pregnancy  if  they  take  a 
folic  acid  supplement  during  the 
periconceptional  period. 

Thus,  the  authors  of  Federal 
government  documents  and  other 
authoritative  reports  (with  the  exception 
of  the  LSRO  report  noted  above)  from 
panels  of  experts  who  conducted 
indepth  reviews  of  the  effects  of 
periconceptional  use  of  vitamins  and 
minerals  found  that  the  available 
evidence  did  not  provide  a  basis  on 
which  to  conclude  that  the 
periconceptional  use  of  vitamins  and 
minerals  will  reduce  the  risk  of  neural 
tube  defects  among  women  in  the 
general  United  States  population. 

Several  professional  health 
organizations  were  also  contacted  to 
determine  whether  they  have  policies  on 
periconceptional  supplementation  with 
folic  acid  and  neural  tube  defects  at  this 
time.  The  American  College  of 
Obstetricians  and  Gynecologists  does 


not  provide  any  specific 
recommendations  to  their  fellows  on 
preconceptional  folate  supplementation 
(Ref  29).  The  Spina  Bifida  Association 
of  America  does  not  have  a  policy 
respecting  folic  acid  supplementation  for 
reduction  in  risk  of  neural  tube  birth 
defects  (Ref  30).  The  Teratology  Society 
has  not  issued  a  position  paper  on  this 
topic  (Ref  31). 

C.  Review  of  the  Scientific  Literature 

1.  Evidence  for  an  Association  Between 
Intake  of  Folic  Acid  and  Neural  Tube 
Birth  Defects 

a.  Criteria  used  in  evaluating  studies. 
Observational  studies  have  suggested 
that  environmental  factors  such  as 
nutritional  deficiencies  of  vitamins  may 
be  associated  with  the  development  of 
neural  tube  defects  (Ref  32).  Such 
observations  stimulated  several 
epidemiological  studies  and  clinical 
trials.  This  relationship  has  also  been 
investigated  in  some  animal  studies. 

FDA  evaluated  scientific  evidence 
available  from  both  human  and  animal 
studies  against  general  criteria  for  good 
experimental  design,  execution,  and 
analysis.  The  criteria  that  FDA  used  in 
evaluating  human  epidemiologic  and 
clinical  studies  included  (as 
appropriate): 

(1)  Reliability  and  accuracy  of 
methods  used  in  dietary  assessment; 

(2)  Potential  for  misclassification  of 
subjects  with  regard  to  dietary  intake  or 
supplement  intake; 

(3)  Presence  of  recall  bias  and 
interviewer  bias; 

(4)  Methods  of  determination  of 
vitamin  status; 

(5)  Methods  of  assignment  of  subjects 
to  treatment  or  control  groups  for 
clinical  trials; 

(6)  Choice  of  control  subjects  and 
representativeness  of  subjects; 

(7)  Control  of  confounding  factors, 
such  as  demographic  variables; 

(8)  Assessment  of  compliance  with 
treatment  regimens  and  degree  of 
compliance. 

The  criteria  used  in  evaluating  studies 
in  animals  included: 

(1)  Appropriateness  of  the  animal 
species,  diets,  and  treatment  regimens 
selected  for  study; 

(2)  Whether  confounding  factors  were 
controlled; 

(3)  Whether  the  number  of  animals 
was  large  enough  to  produce  reliable 
data; 

(4)  Whether  duration  of  exposure  and 
period  of  observation  were  appropriate; 
and 

(5)  Whether  methods  used  in  the 
measurement  of  responses  were  reliable 
and  accurate. 

FDA  placed  particular  emphasis  on 
those  human  studies  that  specifically 
addressed  the  issue  of  folic  acid  and 


neural  tube  defects.  Those  human 
studies  that  considered  ejects  of 
combinations  of  nutrients  were  given 
less  weight  because  they  did  not 
address  the  specific  question  of  a 
relationship  between  folic  acid  and 
neural  tube  defects  which  was  identified 
in  the  1990  amendments. 

Moreover,  because  the  ability  to 
generalize  results  obtained  from  studies 
of  small  populations  to  the  much  larger 
population  of  women  in  the  United 
States  is  an  important  consideration, 
FDA  also  evaluated  human  studies  with 
respect  to  whether  the  reported  results 
could  reasonably  be  extrapolated  to  the 
United  States  population.  Additionally, 
because  health  claims  will  be  directed 
to  the  general  population  of  healthy 
adults,  FDA  did  not  evaluate  studies 
describing  special  situations  in  which 
use  of  specific  medications  led  to  the 
development  of  vitamin  deficiencies 
because  these  situations  require  medical 
supervision. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  human  studies 
(see  "comments"  in  Tables  1  through  3). 
It  then  assessed  the  strength  of  the 
overall  evidence  (e.g.,  epidemiologic 
studies,  assessment  of  maternal  vitamin 
status,  intervention  trials,  animal 
studies)  taking  into  account  the  strength 
of  the  association,  the  consistency  of 
findings,  specificity  of  the  association, 
evidence  for  a  biological  mechanism, 
and  presence  or  absence  of  a  dose- 
response  relationship.  FDA's 
conclusions  are  based  upon  the  strength, 
consistency,  and  preponderance  of  data. 

b.  Human  studies.  Human  studies  on 
the  association  between  folic  acid  use, 
multivitamin  use,  or  maternal  nutrition 
and  neural  tube  defects  are  summarized 
in  Tables  1  through  3.  The  major 
features  of  these  studies  (type  and 
design  of  study,  number  of  women 
studied,  location  of  populations,  nature 
and  duration  of  treatment  or  supplement 
use,  maternal  diet  assessments,  and 
blood  indices  measured  and  the 
significant  results)  are  included  in  these 
tables. 

Human  studies  reported  to  date 
include  four  supplementation  trials 
undertaken  to  reduce  the  recurrence  rate 
of  neural  tube  defects  (Refs.  15, 18, 19, 
33,  and  Table  1),  and  three  casecontrol 
studies  (Refs.  34,  35,  36,  and  Table  2) 
and  one  prospective  cohort  study  (Ref 
37  and  Table  2)  undertaken  to  identify 
possible  associations  between 
multivitamin  use  or  dietary  folic  acid 
intake  and  incidence  of  neural  tube 
defects.  There  have  also  been  a  number 
of  studies  in  which  levels  of  various 
vitamins  were  measured  in  blood 
samples  obtained  from  women  during  or 
following  the  periconceptional  interval 
(Refs.  14,  38.  39.  40.  and  Table  3). 
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Table  1.- 

-Studies  of  Effects  of  Periconceptional  Folate  or  Multivitamin + Minerals  Supplementation  on  Recurrence 

OF  Neural  Tube  Defects 
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ment-  ed. 

(folic  add  in 

multivita- 

min=  036 

mg  per  day) 

or 

unsupple- 

menled. 

concep- 
tion. 

gestation. 

cent  among 

unsupple- 

ntented. 

occurred  <r\  fully 
!U4>plemented 
sut))ects. 
Questionable 
exckjsion  of  4 
fu»y 

supptemenled 
subiects,  2  of 
wtKxn 

sutJsequenHy  had 
NTD  iniants.  dim 
to  dWIicully  with 
precise  lirning. 

Verge)  et 
al..  1990 

Recur- 

r«ihft 

Prnnpective 

No-...- 

81  treated .... 

5  mg  folic  acid 

Not  less 

lOthwraek 

Opercent 

DifferefKes  were 

rer<ce. 

cohort 

20  partially 

per  day  or 

thani 

of 

among 

not  sUbstKally 

(Ref.  33). 

supple- 

unsupple- 

month 

pregnarv 

supplement- 

significant 

mented. 

ment-ed. 

before 

cy. 

ed. 

114un- 

concep- 

Opercent 

1 

supple- 

tion  for 

amof>g 

seen  later  in 

monted. 

fully 

supple- 

nuented 

partially 
supplement- 
ed. 
3.5  percent 

among 
unsupple- 

pregnancy  than 
were 

supplemented 
women.  Posstole 
biasm 
recruitment  Of 

mented. 

subiects  Fokc 
acid  status  was 
measured  in  only 
part  of  the  fully 

supplemented 

»^  .^ 

group  and  m 
none  o(  tf>e 
unsupplemented 
group. 

Wald.  1991 
(Ref.  15). 

Recur- 
rence. 

Internation- 
al multi- 
center 

Random- 
ized 
doiit)le- 

Yes 

1.817 
women 
were 

(A)  Ca-i-Fe 
-1-4  mg  folic 
acid  per  day. 

At 
random- 
ization 

End  ol  lirst 
trimester 
(12 

Group  (A).  2/ 
298;  (B).  4/ 
295;  (C), 

Significarrt 

protective  effect 
of  folic  add  on 

trial  in  7 

blind 

recruited 

(B)Ca-fFe 

(unspeci- 

weeks of 

13/300;  (D). 

recurrence  of 

countries. 

preverv 
ton  trial. 

of  whom 
1,195 
subse- 
quently 
had 

inlorma- 
tive 

pregrwv 
cies. 

-t-4mg  folic 
acid  per 
day -(-multi- 
vitamins. 

(C)Ca-t-Fe 

(D)Ca-(-Fe 
-f  multivita- 

fied  bme 
before 
concep- 
tion). 

pregnan- 
cy). 

8/302. 
Recurrer^ce 
rate  among 
women  in 
groups 
(A  -t-  B)  was 
1 .0  percent 
Recurrence 

NTDs  There  was 
rM-eviderKe  that 
vitamins  other 
thanfokcaod 
conferred  the 
protective  effect 
Six  NTDs 
recused  in 

rate  among 

women  in  groups 

women  in 

A-fB  Lack  of 

groups 

compkartce  was 

(C-t^D)wa8 

unlikely  as  an 

3.5  percent 

explarwtion  for 
these  faikjres. 
TTMrewasno 
excess  olnon- 
NTD  birth 

■ 

1 

delects  reported 
m  any  one  group. 

■  NTD,  neural  tube  defect  defined  as  anencephaN,  encephalocele.  spina  bmoa  'JV!'"^  <';*'«^,^^  "^'  ^(",7^  ^cUta  (Smifl^lslt  a     1983   Ref.  19): 
cranial  meningocele,  .n«ncephaly,  myek)ce.e,  '"yetomenir>9ocele  and  exduc^ js^alal^^c^ep^ 

'  NTD,  nwral  tube  delect  defined  as  anencephaly,  spina  bifida  cystica  and  encephalocele  by  Waid,  I9»i  (Hei.  is).  iviuiwvn«min  jjiov««»«"» 
A.  D.  Bi,  Bri,  B^.  C,  and  nicotinamide. 


Table  2.— Studies  of  Associations  Between  Periconceptional  Multivitamin  Use  and/or  Dietary  Folate  Intake  and  Occurrence  of  Neural  Tube  Defects     I 


Reported 

Duration  of 

study 

Type 

Location 

Design 

ntd 

defined" 

Birth  years 

■ 

Subjects 

use  of 
supple- 
ments 

Other 

pericon- 
ceptional 
use 

Recall 
interval 

Results 

Comments 

Mins  et  al.. 

Occur- 

ca. il 

Case- 

Yes 

198510 

571  NTD 

13  to  15 

30  days 

Less  tfian 

Mothers  of  infants/fetuses  with 

Cases,    controls    matched   for 

1989       , 

rence. 

control. 

1987. 

546  other 

percent 

before 

5 

NTD  were  no  less  likely  to 

age.  race,  education,  family 

(Rel.  34). 

defects- 
controls. 
573 
normal 
controls. 

in  each 
group. 

1st  day 
of  last 
menstn^ 
al  period 
and 

continu- 
ing for 
45  days. 

months. 

have  taken  multivitamins  or 
folate  in  periconceptional  in- 
terval than  were  women  in 
the  control  groups.  Use  of 
multivitamin  supplements  not 
associated  with  reduction  in 
frequency  of  NTD. 

Income,     gavidity.     Attempts 
made  to  minimize  recall  b.as. 
Information    on    multivitamin 
use  obtained  after  abnormal 
birth  was  identified    Not  all 
cases  could  be  identified  and 
Interviewed. 

Bower  arxl 

Occur- 

Western 

Case- 

Yes 

198210 

TTHTD 

15  to  21 

Food 

3  months 

Not  stated 

Increasing  intake  of  folate  (as- 
sessed by  dietary  intake  and 

No  evkJence  for  a  protective 
effect  of  conjugated  folate. 

Stanley. 

rerwe. 

Australia. 

control. 

1984. 

77  other 

percent 

frequen- 

before 

(possibly 

1989 

defects- 

in  each 

cy 

to  9 

at  least 

folate     supplementation)     in 

Protective    effect    also    ob- 

(Ref. 35). 

.    controls.' 

group. 

ques- 
tionnaire 
covering 
12 

month 
interval. 

rrxjnths 
after  last 
menstru- 
al period. 

lyear). 

1st  6  weeks  of  pregnancy 
was  protective  against  occur- 
rence of  isolated  neural  tube 
defects. 

served  for  dietary  fiber,  calci- 
um, vitamin  C,  and  carotene. 
Measures  of  post-partum  die- 
tary folate  status  showed  no 
association  vinfh  occurrence 
of  NTD  births. 

Mulinare  et 

Occur- 

Metropoli- 
tan 

Case- 

Yes 

196810 

349  NTD 

Case 

Maternal 

210  16 

Estimated  risk  of  having  NTD- 
affected    infant   was   signifi- 

Compositions   of    multivitamin 

al..  1988 

rence. 

control 

1980. 

2.829 

mothers. 

diet  not 

prior  to 

years. 

preparations      not      known. 

(Ref.  36). 

AUanta. 

(Atlanta 

controls. 

7 

as- 

pregnan- 

cantly lower  for  multivitamin 

Users    were    different    from 

Birth 

percent 

sessed. 

cy 

users     (approximately)     2.5- 

nonusers    in    some    demo- 

Defects 

Control 

through 

fold  protective  effect).   Pro- 

graphic,   health-related,    life- 

Case- 

mothers. 

isl 

tective     effect     less     pro- 

style characteristics.   Appar- 

control 

15 

trimester. 

nounced  when  cases  were 

ent  protective  effect  was  sig- 

Study). 

percent. 

compared  to  abnormal  con- 
trols. 

nificant  for  whites  but  not  lor 
ottier  races.   Maternal  nutri- 
tion  dunng   periconceptional 
period  not  known.  No  major 
differences    seen    for    earty 
and     late    postconceptional 
use. 
A   substantial   majority  of  ttie 

Mllunsky 

Ornir- 

New 

Prospec- 
tive 

Yes 

1984  10 

49  NTD 

31.9 

Maternal 

3  months 

Several 

Prevalence  of  f^D  was  signifi- 
cantly lower  for  women  who 

et  al.. 

rence. 

England 

1987. 

22.727 

percent 

diet 

prior  to 

months. 

preparations  contained  vita- 

1989 

(86 

cohort- 

controls. 

of  entire 

as- 

pregnan- 

used multivitamins  with  folate 

mins  A,  C,  D,  and/or  E  Tf>e 

(Ref.  37). 

percent); 
other 
(14 
percent). 

women 
who 
under- 
went 
screen- 
ing at 
about 
week  16 
of 

pregnan- 
cy. 

cohort 
used 
multivita- 
mins 
during 
pericor>- 
ceptional 
interval. 

sessed. 

cy 

through 
isf 
trinftester. 

during  periconceptional  inter- 
val. Among  nonusers,  preva- 
lence rates  were  lower  lor 
those  whose  diets  provided 
>  100  micrograms  (^ig)  folate 
per  day. 

possibility   cannot   be   ruled 
out  that  vitamins  A   C,   D, 
and       E       alone       or       in 
combination(s)  with  folic  acid 
were  protective.  Users  were 
defined   as   Uking   at   least 
one    multivitamin    per    week 
but  the  majority  took  prep- 
arations more  frequently. 

'  NTD,  neural  tube  defect  defined  as  anencephaly.  meningocele,  encephalocele,  rachischisis.  iniencephaly,  lipomeningocele  (Mills  et  al.,  1989;  Ref.  34).  Isolated  hydrocephalus,  hydranencephaly.  dermal  sinus, 
and  spina  bifida  occulta  were  excluded  ft-om  cases,  and  oral  cleft,  deformation,  cosmetic  defects  and  hydrocephalus  were  excluded  from  defect  controls  by  Mills  et  al.  (Ref.  34).  NTDs  were  defined  as  anencephaly, 
spina  bifida  and  eiKephalocele  by  Bower  and  Stanley  (Ref  35). 

'  NTD,  neural  tut>e  defect,  defined  as  anencephaly  and  spina  bifida  (Mulinare  et  al..  1988;  Ret  36)  and  as  any  combination  of  spina  bifida,  anencephaly,  or  encephalocele  alone  or  in  combination  with  ottier 
defects  (Mllunsky  et  al.  1989;  Ref.  37).  i 
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Table  3.— Measurements  of  Maternal  Vitamin  Status  as  Related  to  Central  Nervous  System  Defect-  or  Neural  Tube 

Defect-Pregnancies 


Reference 


Smithells  et  al.,  1976 
(Re(.  14). 


MoHoyetal.,  1985  (Re(. 
48). 


Yates  et  al..  1987  (Ret. 
49). 


Mills  et  al..  1991  (Ret. 
50). 


Location 


Leeds.  UK. 


Dublin.  UK.. 


Scotland.  UK.. 


Finland.. 


Sut>iects  and  samples 


Approximately  900  women.  Blood  sam- 
ples were  obtaftSed  not  more  ttian  13 
weeks  after  tfie  start  of  ttie  last  men- 
strual period. 


32  NTD*  cases,  395  controls.  Blood 
samples  obtained  from  8  to  32  weeks 
of  gestatioa 

20  wonoen  with  fitstory  of  2  or  more 
NTDs.  20  matcfied  controls.  BkxxJ 
samples  obtained  after  birtfi  of  index 
case. 


89  NTD  cases,  172  controls.  Over  85 
percent  of  bkxxJ  samples  obtained 
wittiin  8  weeks  of  neural  tut>e  closure. 


Major  findir«gs 


Mean  values  lor  all  vitanrun  levels  determined  were  most  satisfactory  lor 
women  m  the  highest  social  classes  Values  for  erythrocyte  and  wtvte 
blood  cell  ascorbate  were  sigmftcantty  kjwer  in  nvomen  who  8U)se- 
quently  had  an  infant  with  a  CNS  '  delect  than  m  ^trol  women. 
Mean  values  for  serum  folate  and  saturation  mdex  for  riboflavin  were 
also  poorer  among  women  wfx>  had  an  mtant  with  a  CNS  defect  than 
mean  values  for  aN  social  classes 

Maternal  serum  folate  and  vitamin  B„  were  not  significantly  different 
between  cases  and  controls  An  hypothesized  association  between 
vitamin  Bu  deficiency  and  anencephaly  was  not  confirmed  m  this 
study. 

Erythrocyte  folate  was  significantly  k>wer  in  women  wtw  had  2  or  more 
NTDs  ttian  in  controls.  No  differences  in  serum  folate,  vitamin  B,i.  or 
ottior  serum  vitamin  measurements  (plasma  or  white  blood  cell  vitamin 
C.  vitamin  A,  thiamine,  nboflavm.  pyndoxine.  vitamin  E)  between  cases 
and  controls  Distnbutions  of  dietary  folate  intakes  were  not  significant- 
ly different  among  groups. 

No  significant  differences  between  cases  and  controls  m  serum  levels  o( 
folate,  vitamin  Bit.  or  retinol. 


'  CNS.  central  nen«)us  system.  Specific  abnormalities  of  CNS  not  defined  by  Smithells  et  al.  (Ref.  14);  ,«,„„.      ».„ 

«  NTD,  neural  tube  defect  Cases  ol  anencephaly.  spina  bifida,  and  encephalocele  reported  by  Moltoy  et  al.  (Ref.  48);  not  defined  by  Yates  el  al.  (Ref.  49)  or  MUis 
et  al.  (Ref.  50) 


i.  Recurrence  trials.  Of  the  four 
intervention  trials  with  women  who 
were  at  high      V  of  neural  tube  defect- 
affected  pregnancies  because  of  a 
history  of  such  pregnancies  (that  is. 
women  at  high  risk  of  a  recurrence) 
(Refs.  15. 18, 19.  33.  and  Table  1).  three 
trials  involved  daily  supplementation 


with  4  or  5  mg  of  folic  acid  alone  during 
the  periconceptional  interval  (Refs.  15. 
18,  and  33).  Two  of  these  trials  did  not 
find  a  statistically  significant  reduction 
in  neural  tube  defects.  In  one  of  these 
studies  (Ref.  18).  27  percent  of  the  folic 
acid-treated  group  did  not  comply  with 
the  treatment  regimen.  A  statistically 


significant  difference  between  treatment 
and  control  groups  was  found  only  when 
apparent  noncompliers  (identified  on  the 
basis  of  arbitrarily  determined  serum 
folate  values)  were  discounted  (Ref.  18), 
A  second  intervention  study  involving 
daily  supplementation  with  5  mg  folic 
acid  alone  was  a  prospective  cohort 
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study  carried  out  in  Cuba  (Ref.  33  and 

Table  1).  Although  this  study  showed  a 
decreased  risit  of  recurrence  of  neural 
tube  defect-affected  infants  in  the 
supplemented  women,  the  reduction 
was  not  statistically  significant 
Furthermore,  a  bias  in  recruitment  may 
have  occurred  because  unsupplemented 
women  in  this  study  were  seen  later  in 
pregnancy  than  were  supplemented 
women.  The  characteristics  of  a 
"partially  supplemented"  group  with 
respect  to  folic  acid  treatment  were  not 
deHned  (Ref.  33).  Folic  acid  status  was 
measured  in  only  some  women  in  the 
fully  supplemented  group  and  in  none  of 
the  women  in  the  unsupplemented 
group. 

An  intervention  trial  that  did  find  a 
statistically  significant  difference  in  the 
recurrence  rate  of  neural  tube  defects 
between  supplemented  and 
unsupplemented  women  (Ref.  19) 
measured  the  use  of  a  multivitamin 
preparation  containing  folic  acid, 
vitamins  A  and  D,  thiamine,  riboflavin, 
pyridoxine,  nicotinamide,  and  ascorbic 
acid  plus  minerals  (ferrous  sulfate  and 
calcium  phosphate)  rather  than  folic 
acid  alone.  Daily  foHc  acid  intake  from 
the  multivitamin  plus  minerals 
preparation  was  360  mg  (0.36  mg).  The 
design  of  this  study  was  inadequate  to 
test  the  hypothesis  that  folic  acid 
supplementation  would  reduce  the  rate 
of  recurrence  of  neural  tube  defects  in 
women  who  had  previously  given  birth 
T  to  infants  with  neural  tube  defects 
because  intakes  of  other  nutrients  in 
addition  to  folic  acid  were  also 
increased  in  the  supplemented  women. 

The  results  of  a  major  randomized 
double-blind  prevention  trial  to 
determine  whether  supplementation 
with  folic  acid  alone  or  in  combination 
with  seven  other  vitamins  could  reduce 
the  risk  of  neural  tube  defects  in  women 
at  high  risk  because  of  a  previous 
affected  pregnancy  were  reported  in  July 
1991  (Ref.  15).  This  international  study 
involved  women  in  33  centers  in  the 
United  Kingdom,  Hungary,  Israel, 
Australia,  Canada,  the  USSR,  and 
France.  The  study  began  in  1983  under 
the  supervision  of  the  Medical  Research 
Council,  United  Kingdom,  and  was 
stopped  in  1991,  because  of  findings  of  a 
significant  protective  effect  of  folic  acid 
supplementation  against  recurrences  of 
neural  tube  defects  in  infants  of  women 
at  high  risk  of  this  complication. 

The  major  features  of  this  study  are 
.   included  in  Table  1.  Women  with 
epilepsy  were  excluded  to  avoid 
adverse  effects  of  high  folic  acid 
supplementation  on  their  treatment.  A 
total  of  1,817  women  at  high  recurrence 
risk  of  neural  tube  defect  pregnancies 


were  randomized  to  the  four  treatment 
groups.  Women  remained  in  the  trial  in 
the  same  randomization  groups  until 
they  had  a  pregnancy  in  which  the  fetus 
could  be  classified  as  having  or  not 
having  a  neural  tube  defect  Such 
outcomes  were  defined  as  "informative" 
pregnancies.  One  thousand  one  hundred 
ninety-five  women  of  the  1,817  women 
randomized  (66  percent)  had  such  an 
informative  pregnancy.  Two  hundred 
eighty-seven  of  these  informative 
pregnancies  (24  percent)  were  reported 
from  Glasgow,  Scotland,  and  201  (17 
percent)  were  reported  from  Budapest, 
Himgary,  both  areas  of  known  high 
prevalence  rates  of  neural  tube  defects. 

All  fetuses  and  infants  were 
examined.  Independent  corroboration  of 
ail  reported  neural  tube  defects  was 
obtained  with  a  necropsy  report  or  a 
description  of  the  lesions  for 
independent  review  without  knowledge 
of  the  allocated  group.  Final  results 
were  based  upon  the  results  of  all 
informative  pregnancies.  The 
characteristics  of  the  622  women  who 
did  not  have  informative  pregnancies  (34 
percent  of  the  number  randomized)  have 
not  as  yet  been  reported  (Ref.  15). 

Information  was  obtained  for  all 
abnormalities  other  than  neural  tube 
defects  in  all  informative  pregnancies. 
This  information  provided  the  basis  for 
a  determination  that  supplementation 
with  folic  acid  specifically  affected  rates 
of  recurrence  of  neural  tube  defects.  The 
variety  of  other  birth  defects  that 
occurred  were  evenly  distributed  across 
all  randomization  groups.  The  results  of 
this  carefully  performed  study  showed 
that  folic  acid  at  4  mg  per  day,  with  or 
without  other  vitamins,  significantly 
reduced  the  risk  of  recurrences  of  neural 
tube  defects  in  women  at  high  risk  of 
this  complication.  Six  neural  tube 
defects  recurred  in  women  in  the  folic 
acid-supplemented  groups,  however, 
showing  that  factors  other  than  folic 
acid  status  are  important  in  the  etiology 
of  neural  tube  birth  defects.  The  trial 
had  sufficient  power  to  demonstrate 
efficacy  of  the  treatment  for  women  at 
high  risk  of  recurrence  but  did  not  have 
sufficient  power  to  answer  questions  of 
safety  for  these  women. 

ii.  Occurrence  studies.  Two  case- 
control  studies  and  one  prospective 
cohort  study  (Refs.  35,  36,  37.  and  Table 
2)  found  associations  between  reduced 
rates  of  neural  tube  defects  and  use  of 
multivitamin  supplements  in  the 
periconceptional  interval.  In  one  case- 
control  study  of  multivitamin  use  in 
women  in  the  Atlanta  area  (Ref.  36),  the 
compositions  of  multivitamin 
preparations  used  during  the 
periconceptional  interval  could  not  be 


ascertained  because  of  lengthy  recall 
intervals.  In  this  study,  supplement  use 
was  based  upon  recall  of  events 
occurring  2  to  16  years  before  the 
interview  (Ref.  36). 

A  prospective  study  of  women  in  the 
Boston  area  found  that  use  of  a 
multivitamin  supplement  that  contained 
folic  acid  during  the  first  6  weeks  of 
pregnancy  was  associated  with  a 
reduction  in  the  incidence  of  neural  tube 
defects,  and  that  no  effects  were 
observed  if  use  of  the  folic  acid- 
containing  supplement  began  after  the 
6th  week  of  pregnancy  (Ref.  37). 
Estimation  of  when  the  use  of 
supplements  began  during  pregnancy 
depended  upon  self-reported  pregnancy 
duration,  which  was  in  practice  based 
on  the  date  of  the  woman's  last 
menstrual  period  (Ref.  37).  The  majority 
of  the  preparations  reported  as  used  in 
this  study  (Ref.  37)  contained  vitamins 
A,  C,  D,  or  E  in  addition  to  folic  acid, 
however.  Therefore,  the  protective  agent 
cannot  be  identified.  In  this  same  study, 
dietary  folic  acid  intake  was  calculated 
by  means  of  the  diet  portion  of  the  study 
questionnaire  only  for  those  women 
who  were  not  taking  a  multivitamin 
supplement.  Nonusers  of  multivitamin 
supplements  who  had  dietary  folate 
intakes  greater  then  100  jig  per  day  had 
a  lower  incidence  of  neural  tube  defects 
than  did  nonusers  whose  diets  provided 
less  than  100  ^g  of  folic  acid  per  day 
(Ref.  37).  Estimated  intakes  of  nutrients 
other  than  folic  acid  were  not  reported 
(Ref.  37). 

In  a  case-control  study  carried  out  in 
western  Australia  (Ref.  35  and  Table  2), 
apparent  protective  effects  were  found 
for  folic  acid.  However,  this  study  found 
that  dietary  fiber,  calcium,  vitamin  C, 
and  carotene  were  also  apparently 
protective  against  the  occurrence  of 
neural  tube  defects.  This  study  found 
that  free  folate  appeared  to  provide  a 
stronger  protective  effect  against 
occurrence  of  isolated  neural  tube 
defects  than  did  total  folate.  Such  an 
observation,  if  confirmed,  may  imply  the 
existence  within  subgroups  in  the 
Australian  population  of  a  defect 
(possibly  genetic]  in  intestinal  conjugase 
activity  (the  enzyme  activity  that  breaks 
down  food-derived  folylpolyglutamates) 
that  would  be  expected  to  reduce  the 
availability  of  food-derived  folate. 
Alternately,  such  a  result  may  represent 
problems  in  estimating  folate  contents  of 
diets  from  food  composition  tables. 

An  additional  case-control  study 
involving  women  in  California  and 
Illinois  did  not  find  a  protective  effect 
on  the  incidence  of  neural  tube  defects 
from  the  use  of  folate-containing 
multivitamin  preparations  during  the 
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!nt         ascertained  because  of  lengthy  recall 
I  in        intervals.  In  this  study,  supplement  use 
I  was  based  upon  recall  of  events 

etus       occurring  2  to  16  years  before  the 
interview  (Ref.  36). 

A  prospective  study  of  women  in  the 
Boston  area  found  that  use  of  a 
multivitamin  supplement  that  contained 
folic  acid  during  the  first  6  weeks  of 
pregnancy  was  associated  with  a 
reduction  in  the  incidence  of  neural  tube 
defects,  and  that  no  effects  were 
observed  if  use  of  the  folic  acid- 
containing  supplement  began  after  the 
6th  week  of  pregnancy  (Ref.  37). 
Estimation  of  when  the  use  of 
supplements  began  during  pregnancy 
depended  upon  self-reported  pregnancy 
duration,  which  was  in  practice  based 
on  the  date  of  the  woman's  last 
menstrual  period  (Ref.  37).  The  majority 
of  the  preparations  reported  as  used  in 
this  study  (Ref.  37)  contained  vitamins 
A,  C.  D,  or  E  in  addition  to  folic  acid, 
however.  Therefore,  the  protective  agent 
cannot  be  identified.  In  this  same  study, 
dietary  folic  acid  intake  was  calculated 
by  means  of  the  diet  portion  of  the  study 
questionnaire  only  for  those  women 
who  were  not  taking  a  multivitamin 
supplement.  Nonusers  of  multivitamin 
supplements  who  had  dietary  folate 
intakes  greater  then  100  ^g  per  day  had 
a  lower  incidence  of  neural  tube  defects 
than  did  nonusers  whose  diets  provided 
less  than  100  ^g  of  folic  acid  per  day 
(Ref.  37).  Estimated  intakes  of  nutrients 
other  than  folic  acid  were  not  reported 
(Ref.  37). 

In  a  case-control  study  carried  out  in 
western  Australia  (Ref.  35  and  Table  2). 
apparent  protective  effects  were  found 
for  folic  acid.  However,  this  study  found 
that  dietary  fiber,  calcium,  vitamin  C. 
and  carotene  were  also  apparently 
protective  against  the  occurrence  of 
neural  tube  defects.  This  study  found 
that  free  folate  appeared  to  provide  a 
stronger  protective  effect  against 
occurrence  of  isolated  neural  tube 
defects  than  did  total  folate.  Such  an 
observation,  if  confirmed,  may  imply  the 
existence  within  subgroups  in  the 
Australian  population  of  a  defect 
(possibly  genetic]  in  intestinal  conjugase 
activity  (the  enzyme  activity  that  breaks 
down  food-derived  folylpolyglutamates) 
that  would  be  expected  to  reduce  the 
availabiUty  of  food-derived  folate. 
Alternately,  such  a  result  may  represent 
problems  in  estimating  folate  contents  of 
diets  from  food  composition  tables. 
An  additional  case-control  study 
involving  women  in  California  and 
Illinois  did  not  find  a  protective  effect 
on  the  incidence  of  neural  tube  defects 
from  the  use  of  folate-containing 
multivitamin  preparations  during  the 
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periconceptional  interval  (Ref.  34  and 
Table  2).  Supplement  usage  among 
women  who  had  a  neural  tube  defect- 
complicated  pregnancy  was  compared 
to  usage  of  supplements  among  women 
who  had  normal  infants  as  well  as  to 
supplement  usage  among  women  who 
had  infants  bom  with  abnormalities 
other  than  neural  tube  defects.  Use  of 
multivitamin  supplements  was  reported 
to  be  the  same  among  women  in  all 
three  groups,  and  no  protective  effect 
was  identified  (Ref.  34). 

Commentaries  on  the  four  studies 
cited  above  have  been  numerous  (Refs. 
38-46)  and  include  considerations  of  the 
role  of  health-conscious  behavior  in 
reduction  in  risk  of  neural  tube  defects 
(Ref.  38),  significance  of  biases  in  recall 
(Ref.  39),  problems  with  case- 
identification  methods  (Ref.  40).  and 
differences  in  prevalence  rates  in  the 
study  areas  (Ref.  44).  Researchers  in  the 
United  Kingdom  observed,  in  studies 
with  women  at  high  risk  for  neural  tube 
defect  recurrences,  that  effects  of 
vitamin  therapy  are  more  marked  in 
high-prevalence  areas  than  in  low- 
prevalence  areas  (Ref.  47).  It  is 
important  to  note  that  among  the  four 
epidemiologic  studies  cited  above,  the 
three  studies  that  showed  a  positive 
effect  of  folic  acid  or  multivitamin 
supplementation  involved  populations 
of  higher  prevalence  of  neural  tube 
defects  (Boston,  3.5  neural  tube  defects 
per  1,000  births  (Ref.  37);  Atlanta,  1.8  per 
1,000  (Ref.  36);  and  Perth.  Australia.  1.5 
per  1.000  (Ref.  35))  than  did  the  single 
study  that  did  not  reveal  such  an  effect 
(California  and  Illinois,  0.91  neural  tube 
defects  per  1,000  births  (Ref.  34)).  The 
prevalence  factor  may  be  highly 
important  when  a  multifactorial 
condition  is  under  investigation,  and 
when  prevention  or  reduction  in  risk  is 
attempted  through  manipulation  of  the 
environmental  (for  example,  nutritional) 
component  (Ref.  41).  The  environmental 
contribution  to  the  total  etiology  is 
thought  to  be  greater  in  areas  of  higher 
prevalence.  Consequently,  in  low 
prevalence  areas,  a  higher  percent  is 
attributable  to  genetic  factors  and  less  is 
attributable  to  environmental  factors 
(Ref.  41). 

None  of  the  epidemiologic  studies  was 
able  to  identify  any  one  factor  that  was 
specifically  related  to  reduction  in  risk 
of  neural  tube  defects.  Maternal  dietary 
counseling  and  maternal  dietary 
improvement  appeared  to  be  as  effective 
a  measure  as  supplementation  in 
decreasing  the  risk  of  having  an  infant 
affected  with  a  neural  tube  defect  (Ref. 
60).  Furthermore,  all  of  these 
epidemiologic  studies  suffered  from 
biases,  including  problems  with 


differences  in  length  of  recall  (Ref.  36). 
differences  between  cases  and  controls 
relative  to  socioeconomic  status  and 
lifestyle  characteristics  (Ref.  36). 
nonrepresentativeness  of  subjects  (Ref. 
37),  inability  to  identify  and  inter\-iew 
all  cases  (Ref.  34),  and  possible 
inaccuracies  in  determining  dietary 
folate  content  from  food  composition 
tables  (Ref.  35).  In  summary,  the  results 
of  these  occurrence  studies  do  not 
provide  a  basis  on  which  to  find  an 
association  between  ingestion  of  folic 
acid  and  reduction  in  risk  for  neural 
tube  defects. 

iii.  Measurements  of  maternal  vitamin 
status.  Clinical  measures  of  maternal 
vitamin  status  (including  folate)  also 
provide  no  evidence  for  a  consistent 
association  between  folic  acid  intake 
and  neural  tube  defects.  One  study  (Ref. 
14.  Table  3)  showed  that  mean  blood 
values  for  all  vitamins  determined  were 
most  satisfactory  for  women  in  the 
highest  social  classes.  Additionally, 
mean  values  for  several  vitamins  were 
poorer  among  women  who  had  an  infant 
with  a  CNS  defect  than  mean  values  for 
all  social  classes  (Ref.  14). 

Another  study  (Ref.  49  and  Table  3) 
reported  that  erythrocyte  folate  values 
were  significantly  lower  among  women 
who  had  repeated  neural  tube  defect 
pregnancies  than  among  controls. 
However,  dietary  intakes  of  folate 
among  the  groups  of  neural  tube  defect- 
affected  mothers  and  control  mothers 
were  not  significantly  different  and  did 
not  correlate  with  pregnancy  outcome. 
Thus,  an  association  between  risk  of 
having  offspring  with  neural  tube 
defects  and  decreased  erythrocyte  folate 
levels  could  not  be  attributed  to  lower 
dietary  folate  intake  by  the  mothers  of 
neural  tube  defect-affected  infants  (Ref. 
49).  Another  study  did  not  find 
differences  in  parameters  of  folate 
status  between  mothers  of  neural  tube 
defect  infants  and  controls  (Ref.  48). 

A  report  of  maternal  serum  vitamin 
measurements  in  a  population-based 
study  of  Finnish  women  who  gave  birth 
to  infants  with  neural  tube  defects  (Ref. 
50  and  Table  3)  found  no  significant 
difference  in  serum  folate  levels 
between  women  who  gave  birth  to  a 
neural  tube  defect-affected  infant  and 
control  women  (Ref.  50). 

c.  Animal  studies.  Studies  with  animal 
model  systems  are  one  of  several  lines 
of  investigation  that  are  used  to 
establish  associations  between 
deficiencies  or  excesses  of  various 
nutrients  and  birth  defects.  Such  studies 
have  provided  some  support  for  the 
hypothesis  that  nutrient  deficiencies 
may  be  one  factor  in  the  etiology  of 
neural  tube  defects  (Ref.  51). 


Deficiencies  of  nutrients  such  as  vitamin 
Bij.  vitamin  B*.  pantothenic  acid,  and 
vitamin  E  have  been  reported  to  cause 
neural  tube  defects  in  some  species  (Ref. 

1). 

In  rats,  maternal  folic  acid  deficiency 
alone  does  not  produce  neural  tube 
defect-affected  embryos  in  a 
reproducible  manner  (Ref.  26).  However, 
rats  fed  folate-deficient  diets  in 
conjunction  with  antifolates  during 
pregnancy  do  produce  embryos  with 
multiple  congenital  abnormalities  (Ref. 
52).  A  high  spontaneous  rate  of  neural 
tube  defects  that  closely  resemble  those 
seen  in  humans  occurs  in  the  curly-tail 
mouse.  These  defects  appear  to  be 
related  to  a  recessive  gene  whose 
expression  is  modified  by  the  rest  of  the 
genome  (the  complete  set  of  hereditary 
factors  contained  in  the  chromosomes) 
(Ref.  53).  Excess  vitamin  A  administered 
on  the  Bth  day  of  gestation  increased  the 
incidence  of  neural  tube  defects  in  this 
mouse  in  a  dose-dependent  manner.  A 
variety  of  compounds  including  folic 
acid,  folinic  acid,  methotrexate,  vitamin 
Bit,  and  vitamin  E  did  not  significantly 
affect  the  incidence  of  the  defect  in  this 
model  system  (Ref.  54). 

Neural  tube  defects  in  the  golden 
hamster  model  can  be  induced  by 
maternal  hyperthermia  or  ethanol 
following  exposures  eariy  in  gestation. 
Folate  supplementation  begun  before 
such  treatments  does  not  prevent  the 
alcohol  or  heat-induced  neural  tube 
defects  (Ref.  55). 

Neural  tube  defects  can  be  induced  by 
administration  of  the  anticonvulsant 
drug  valproic  acid  to  mice  on  the  Bth  day 
of  gestation  (Ref.  56).  The  administration 
of  5-formyltetrahydrofolate,  an  active 
metabolite  of  folic  acid,  significantly 
reduces  the  rates  of  these  defects.  The 
authors  of  this  study  suggested  that  this 
model  system  may  be  appropriate  for 
studies  of  protective  effects  of  folates  on 
occurrence  of  neural  tube  defects  (Ref. 
56).  Results  of  mechanistic  studies 
directed  toward  identifying  valproic 
acid-induced  disturbances  in  folate 
metabolism  have  been  reporied  (Ref. 
57). 

The  results  of  animal  studies  do  not 
provide  evidence  for  a  consistent 
association  between  folic  acid  nutriture 
and  neural  tube  defects  but  show  that 
disturbed  folate  metabolism  may  be  one 
factor  in  the  complex  etiology  of  neural 
tube  defects. 

2.  Other  Relevant  Information 

a.  Evidence  for  efficacy  of 
Dericonceptional  supplementation  of 
women  at  high  risk  of  neural  tube  defect 
pregnancies  with  less  than  4  mg  folic 
acid  per  day.  The  daily  intake  of  folic 
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acid  that  signincantiy  reduced  the  risk 
of  recurrences  of  neural  tube  defects  in 
high-risk  women  in  the  United  iGngdom 
trial  was  4  ntg  and  was  provided  as  a 
supplement  (Ref.  15).  A  daily  folic  acid 
intake  of  4  mg  cannot  be  attained  from 
usual  diets,  even  when  such  diets  are 
high  in  folate-rich  foods  such  as  dark 
green  leafy  vegetables  and  liver. 
Additionally,  food  additive  regulations 
in  the  United  States  do  not  permit 
addition  of  folic  acid  at  high  levels  to 
foods  or  supplements  (21  CFR  172.345]. 
Therefore,  the  agency  examined  the 
results  of  all  available  human  studies  to 
determine  whether  such  studies  provide 
data  showing  that  significant  reductions 
in  risk  of  neural  tube  defects  occurred 
with  intakes  of  folic  acid  below  4  mg  per 
day  and  within  the  range  of  folic  acid 
intake  attainable  in  usual  diets. 

The  agency  examined  the  results  of 
both  intervention  and  epidemiologic 
studies.  Only  one  of  four  human 
intervention  trials  involved 
supplementation  with  less  than  4  or  5 
mg  folic  acid  per  day  (Ref.  19).  A 
nonrandomized  intervention  trial 
carried  out  in  the  United  Kingdom  found 
a  significant  difference  in  the  recurrence 
rate  of  neural  tube  defects  between 
women  given  a  multivitamin  plus 
minerals  supplement  and  those  who 
were  not  supplemented.  The 
multivitamin  plus  minerals  supplement 
given  to  some  of  the  women  provided 
folic  acid  at  360  fig  per  day.  No  true 
control  group  was  included  in  this  trial. 
Supplemented  women  were  recruited 
well  before  conception  while 
unsupplemented  women  were  already 
pregnant  before  referral  to  the  study. 
The  design  of  this  study  was  inadequate 
to  test  the  hypothesis  that  folic  acid 
supplementation  would  reduce  the  risk 
of  recurrence  of  neural  tube  defects  in 
women  who  had  previously  given  birth 
to  infants  with  such  defects  because  the 
supplement  used  contained  a  number  of 
vitamins  and  two  minerals  in  addition  to 
folic  acid. 

In  this  study  (Ref.  19),  attempts  were 
made  to  examine  ail  infants  of  fully- 
supplemented  mothers  to  determine 
whether  vitamin  supplementation  might 
harm  the  embryo  or  fetus.  Results  of 
such  examinations  were  reported  for 
only  part  of  the  fully-supplemented 
group  but  not  for  partially-supplemented 
or  unsupplemented  groups  (Ref.  19). 
Thus,  no  comparison  of  effects  between 
supplemented  and  unsupplemented 
groups  was  possible.  The  proportions  of 
spontaneous  abortions  examined  in 
fully-supplemented  and  unsupplemented 
women  were  61  percent  in  the  first 
cohort  and  32  percent  in  the  second 
cohort  reported  (Ref.  19).  In  contrast. 


results  of  all  informative  pregnancies 
were  reported  in  the  recently  published 
Medical  Research  Council  trial  (Ref.  IS), 
leading  to  virtually  complete 
ascertainment  of  treatment  effects. 
Thus,  efficacy  of  a  dose  of  folic  acid  of 
360  fig  cannot  be  determined  from  Ref. 
19. 

Examination  of  epidemiologic  studies 
for  information  pertaining  to  efficacy  of 
lower  doses  of  folic  acid  did  not  provide 
definitive  results.  For  example,  in  one 
study  that  reported  that  use  of 
multivitamins  containing  folic  acid 
reduced  the  risk  of  having  a  neural  tube 
defect-affected  infant,  the  compositions 
of  the  multivitamin  preparations 
containing  folic  acid  were  not  known 
because  of  long  recall  intervals  (2  to  16 
years)  (Ref.  36).  In  another  study  that 
reported  that  the  prevalence  of  neural 
tube  defects  was  significantly  lower  for 
women  who  used  multivitamins  during 
the  periconceptional  interval  than  for 
women  who  did  not,  the  multivitamin 
preparations  contained  folic  acid  at 
levels  of  100  to  1,000  >ig  (Ref.  37).  A 
substantial  majority  of  the  preparations 
also  contained  vitamins  A,  C,  D,  or  E.  In 
this  study,  an  efficacious  dose  of  folic 
acid  could  not  be  identified  and  the 
possibihty  could  not  be  ruled  out  that 
other  vitamins  alone  or  in  combination 
with  folic  acid  were  protective. 

These  studies  (Refs.  19,  36,  and  37)  do 
not  provide  sufficient  evidence  that 
doses  of  folic  acid  lower  than  4  mg  per 
day  provide  significant  reductions  in 
risk  of  recurrence  of  neural  tube  defect- 
affected  pregnancies.  Thus,  evidence  of 
efficacy  of  doses  of  folic  acid  lower  than 
4  mg  per  day  is  lacking.  The  agency 
tentatively  concludes,  based  on  the 
currently  available  evidence,  that  the 
amount  of  folic  acid  supplementation 
needed  for  reduction  in  risk  of  neural 
tube  defects  in  women  at  high  risk  of 
this  complication  is  the  level  used  in  the 
Medical  Research  Council  vitamin  study 
(i.e.,  4  mg  per  day)  (Ref.  15). 

b.  Significance  of  studies  with 
anticonvulsant  drugs.  FDA  recognizes 
that  there  is  a  considerable  literature  on 
possible  roles  of  drug-induced 
nutritional  deficiencies  in  causation  of 
birth  defects.  Anticonvulsant  drugs 
taken  during  pregnancy  are  among  a 
number  of  factors  implicated  in  the 
increased  risk  of  congenital 
malformations  including  neural  tube 
defects  reported  in  children  of  women 
with  epilepsy.  Abnormalities  in  vitamin 
status  for  biotin,  folate,  25-hydroxy- 
vitamln  D,  and  vitamin  A  have  been 
reported  in  anticonvulsant-treated 
epileptic  women.  FDA  believes  that 
serious  medical  conditions  such  as 
epilepsy  should  be  handled  under 


medical  supervision,  and  that  nutritional 
guidance  for  anticonvulsant-treated 
pregnant  women  or  anticonvulsant- 
treated  women  planning  pregnancy 
should  be  provided  by  trained  medical 
personnel. 

c.  Safety  considerations.  In  "Nutrition 
During  Pregnancy."  NAS  reviewed  the 
safety  of  folic  acid  intake  during 
pregnancy  (Ref.  3).  It  found  that  the 
safety  of  large  doses  of  folic  acid  during 
pregnancy  had  not  been  systematically 
evaluated,  and  that  the  effects  of  large 
maternal  doses  of  folate  on  the 
developing  fetus  are  not  known  (Ref.  3). 
NAS  cited  studies  (Refs.  58  and  59)  that 
suggested  that  large  doses  of  folic  acid 
may  inhibit  the  absorption  of  other 
nutrients  by  competitive  interaction. 
Large  doses  of  folic  acid  may  also  make 
it  more  difficult  to  diagnose  the  onset  of, 
or  a  relapse  of,  pernicious  anemia  (Ref. 
3).  This  fact  is  important  because 
pernicious  anemia  may  occur  in 
pregnant  women  with  impaired  vitamin 
Bi2  absorption  caused  by  lack  of 
intrinsic  factor,  gastrectomy,  or  small 
intestinal  disorders  that  affect  the  ileum. 

The  National  Research  Council,  in  its 
1989  edition  of  the  "Recommended 
Dietary  Allowances"  (Ref.  24).  also 
reviewed  effects  of  excessive  intakes 
and  toxicity  of  folic  acid  in  humans  and 
animals.  The  National  Research  Council 
(Ref.  24)  concluded  that  without 
evidence  of  benefit,  and  with  some 
potential  for  toxicity,  excessive  intakes 
of  supplemental  folic  acid  are  not 
recommended. 

The  Medical  Research  Council 
vitamin  study  (Ref.  15)  examined  effects 
of  supplementation  with  4  mg  folic  acid 
per  day  in  fetuses  and  mothers.  The 
number  of  reported  congenital 
abnormalities  other  than  neural  tube 
defects  was  similar  in  all  four  groups. 
The  mean  number  of  women  reporting 
various  medical  disorders  during  the 
study  was  also  similar  in  all  groups. 
Thus,  supplementation  of  women  at  high 
risk  of  neural  tube  defect  pregnancies 
with  4  mg  fohc  acid  per  day  during  the 
periconceptional  interval  was  not 
associated  with  adverse  effects,  but  the 
ability  of  the  study  to  identify  such 
effects  was  limited  by  the  size  of  the 
groups. 

The  design  of  the  United  iGngdom 
trial  was  sufficient  to  demonstrate 
efficacy  of  folic  acid  supplementation  in 
high-risk  women  (Ref.  15).  It  did  not. 
however,  have  sufficient  power  to 
evaluate  safety  for  these  high-risk 
women  or  for  broader  public  health 
purposes.  The  study  did  not  examine  the 
benefit  or  risk  of  folate  supplementation 
among  low-risk  women  (those  who  are 
not  at  risk  of  recurrence  of  a  neural  tube 
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medical  supervision,  and  that  nutritional 
guidance  for  anticonvulsant-treated 
pregnant  wonten  or  anticonvulsant- 
treated  women  planning  pregnancy 
should  be  provided  by  trained  medical 
personnel. 

c.  Safety  considerations.  In  "Nutrition 
During  Pregnancy,"  NAS  reviewed  the 
safety  of  folic  acid  intake  during 
pregnancy  (Ref.  3).  It  found  that  the 
safety  of  large  doses  of  folic  acid  during 
pregnancy  had  not  been  systematically 
evaluated,  and  that  the  effects  of  large 
maternal  doses  of  folate  on  the 
developing  fetus  are  not  known  (Ref.  3). 
NAS  cited  studies  (Refs.  58  and  59)  that 
suggested  that  large  doses  of  folic  acid 
may  inhibit  the  absorption  of  other 
nutrients  by  competitive  interaction. 
Large  doses  of  folic  acid  may  also  make 
it  more  difficult  to  diagnose  the  onset  of, 
or  a  relapse  of,  pernicious  anemia  (Ref. 
3).  This  fact  is  important  because 
pernicious  anemia  may  occur  in 
pregnant  women  with  impaired  vitamin 
Bi2  absorption  caused  by  lack  of 
intrinsic  factor,  gastrectomy,  or  small 
intestinal  disorders  that  affect  the  ileum. 

The  National  Research  Council,  in  its 
1989  edition  of  the  "Recommended 
Dietary  Allowances"  (Ref.  24),  also 
reviewed  effects  of  excessive  intakes 
and  toxicity  of  folic  acid  in  humans  and 
animals.  The  National  Research  Council 
(Ref.  24)  concluded  that  without 
evidence  of  benefit,  and  with  some 
potential  for  toxicity,  excessive  intakes 
of  supplemental  folic  acid  are  not 
recommended. 

The  Medical  Research  Council 
vitamin  study  (Ref.  15)  examined  effects 
of  supplementation  with  4  mg  folic  acid 
per  day  in  fetuses  and  mothers.  The 
number  of  reported  congenital 
abnormalities  other  than  neural  tube 
defects  was  similar  in  all  four  groups. 
The  mean  number  of  women  reporting 
various  medical  disorders  during  the 
study  was  also  similar  in  all  groups. 
Thus,  supplementation  of  women  at  high 
risk  of  neural  tube  defect  pregnancies 
with  4  mg  fohc  acid  per  day  during  the 
periconceptional  interval  was  not 
associated  with  adverse  effects,  but  the 
ability  of  the  study  to  identify  such 
effects  was  limited  by  the  size  of  the 
groups. 

The  design  of  the  United  iGngdom 
trial  was  sufricient  to  demonstrate 
efficacy  of  folic  acid  supplementation  in 
high-risk  women  (Ref.  15).  It  did  not, 
however,  have  sufficient  power  to 
evaluate  safety  for  these  high-risk 
women  or  for  broader  public  health 
purposes.  The  study  did  not  examine  the 
benefit  or  risk  of  folate  supplementation 
among  low-risk  women  (those  who  are 
not  at  risk  of  recurrence  of  a  neural  tube 
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defect-affected  pregnancy).  Unanswered 
questions  of  major  concern  include 
those  of  efficacy  and  safety  of  similar 
intervention  in  the  much  larger 
population  of  women  in  the  United 
States  at  considerably  lower  risk  of 
occurrence  of  neural  tube  defect- 
complicated  pregnancies.  There  are 
currently  no  data  demonstrating  safety 
of  long-term  supplementation  of  women 
of  child-bearing  age  with  folic  acid  at 
the  dose  used  in  the  United  Kingdom 
Medical  Research  Council  vitamin  trial. 

3.  Conclusions 

Until  the  July  1991  publication  of  the 
Medical  Research  Council's  report  (Ref. 
15),  the  human  studies  on  the 
hypothesized  association  between 
ingestion  of  folic  acid  and  reduction  in 
risk  of  neural  tube  defects  were  limited 
in  design  and  were  inconsistent  in  their 
findings.  Human  intervention  trials 
using  folic  acid  would  be  expected  to 
provide  the  strongest  evidence  for 
efficacy  of  folic  acid  supplementation  if 
such  trials  demonstrated  significant 
reductions  in  the  risk  of  neural  tube 
defects  following  folic  acid 
supplementation.  Two  early  trials 
examining  periconceptional 
supplementation  with  4  or  5  mg  folic 
acid  alone  in  women  at  high  risk  of 
neural  tube  defect  recurrences  produced 
nonsignificant  results  (Refs.  18  and  33). 
A  single  nonrandomized  intervention 
study  that  did  find  a  statistically 
significant  reduction  in  neural  tube 
defects  in  women  at  high  recurrence  risk 
of  this  complication  measured  usage  of  a 
multivitamin  plus  minerals  supplement 
in  addition  to  folic  acid  rather  than  folic 
acid  alone  (Ref  19)  and  thus,  could  not 
demonstrate  an  independent  effect  of 
folic  acid  supplementation. 

The  Medical  Research  Council's 
randomized  double-blind  multi-center 
trial  (Ref  15}  clearly  demonstrated  a 
significant  reduction  in  recurrence  rate 
of  neural  tube  defects  in  women 
supplemented  kingdom  with  4  mg  folic 
acid  per  day.  No  protective  effects  of 
vitamins  other  than  folic  acid  were 
observed  (Ref  15).  and  no  data  were 
provided  to  demonstrate  the  efficacy  of 
doses  lower  than  4  mg  per  day.  This 
study  established  a  specific  role  for  folic 
acid  in  reduction  in  risk  of  recurrence 
for  a  significant  proportion  of  neural 
tube  birth  defects  in  women  at  high  risk 
for  this  complication  because  of  a 
history  of  neural  tube  defect 
pregnancies  and  has  provided  useful 
information  on  an  important  medical 
question  (Ref  59). 

The  four  human  intervention  trials 
reported  to  date  have  been  recurrence 
trials  carried  out  in  women  in  the  United 
Kingdom,  Hungary.  Israel.  Australia, 


Canada,  the  USSR.  France,  and  Cuba  in 
women  with  known  high  risks  of  neural 
tube  defect-complicated  pregnancies 
(Refs.  15, 18, 19,  and  33).  The  high 
incidence  of  neural  tube  defects  among 
women  in  Scotland  and  in  Ireland  has 
made  these  areas  a  focus  of  interest  for 
studies  of  neural  tube  defects  for  many 
years.  Studies  in  such  high  incidence 
areas  as  those  mentioned  above 
enhance  the  ability  to  examine  cause 
and  effect  relationships. 

Determination  of  whether  the  findings 
of  the  Medical  Research  Council  trial 
with  respect  to  supplementation  of 
women  at  high  risk  of  recurrent  neural 
tube  defect-complicated  pregnancies 
can  be  extrapolated  to  other  populations 
at  much  lower  risk  is  problematic.  As 
noted  above,  the  Medical  Research 
Council  trial  demonstrated  efficacy  of 
folic  acid  supplementation  only  in 
women  at  known  high  risk  of  recurrence 
of  neural  tube  defect-complicated 
pregnancies  because  of  a  prior  history  of 
such  a  pregnancy.  It  did  not  examine 
effects  of  such  supplementation  in 
women  at  much  lower  risk  of  a  first 
occurrence  of  a  neural  tube  defect.  It  is 
important  to  note  that  the  recurrence 
rate  of  neural  tube  defects  in  folate- 
supplemented  women  in  the  Medical 
Research  Council  trial  was  1  percent 
(Ref  15).  This  rate  is  at  least  10  times 
higher  than  the  rate  of  crcurrence  of 
neural  tube  birth  defects  in  the  general 
United  States  population  and 
emphasizes  the  important  distinction 
that  must  be  made  between  risk  of 
occurrence  and  risk  of  recurrence  of 
neural  tube  defects. 

The  ability  to  project  efficacy  of  folic 
acid  intervention  under  U.S.  dietary  and 
lifestyle  conditions  is  limited  by  the  fact 
that  none  of  the  four  intervention  trials 
were  carried  out  in  the  United  States,  an 
area  of  very  low  risk  relative  to  the 
other  areas  studied.  Moreover,  the 
results  of  these  intervention  studies, 
which  examined  only  recurrences  of 
neural  tube  defects  in  areas  of  high 
prevalence,  may  not  be  generalizable  to 
the  considerably  larger  population  of 
women  in  the  United  States  who  are  at  a 
much  lower  risk  for  a  first  occurrence  of 
a  neural  tube  defect-affected  pregnancy. 

The  ability  to  generalize  results 
obtained  from  studies  of  high-risk 
populations  to  the  much  larger 
population  of  "all  women  of  child- 
bearing  age"  who  would  be  targeted  by 
specific  health  claims  is  an  important 
concern.  There  is  a  question  as  to 
whether  data  obtained  from  recurrence 
trials  abroad  (Refs.  15. 18. 19,  and  33) 
can  be  extrapolated  to  women  in  the 
United  States  who  have  never  had  a 
neural  tube  defect  pregnancy. 


Considerations  of  the  ability  to 
generalize  results  also  pertain  to  several 
epidemiologic  studies  carried  out  in  the 
United  States.  For  example,  the  authors 
of  a  large  prospective  cohort  study  of 
the  occurrence  of  neural  tube  defects 
recruited  women  who  were  receiving 
prenatal  care  and  had  a  maternal 
alphafetoprotein  screen  or  an 
amniocentesis  (Ref  37).  Such  women  are 
not  representative  of  pregnant  women  in 
the  general  population.  The  results  of 
another  study  found  that  the  apparent 
protective  effects  of  periconceptional 
multivitamin  use  were  statistically 
significant  for  white  women  but  not  for 
women  of  other  races  (Ref  36).  Racial 
differences  in  risks  for  neural  tube 
defects  are  well-recognized  (Ref  2). 

In  general,  women  included  in  these 
studies  on  neural  tube  defects  may  not 
be  representative  of  an  entire  population 
of  women  at  lower  risk  because  those 
who  take  or  are  willing  to  take 
supplements  may  have  other 
characteristics  that  by  themselves 
decrease  the  risk  of  having  an  infant 
with  a  neural  tube  defect.  For  example 
women  who  have  had  a  neural  tube 
defect-complicated  pregnancy  and  who 
are  seeking  to  avoid  a  recurrence  may 
be  more  willing  to  seek  medical  advice 
before  conception,  or  to  take  a 
supplement  during  the  periconceptional 
interval,  than  women  who  have  never 
had  a  birth  defect-affected  pregnancy. 
The  fact  that  the  sizes  of  the  populations 
studied  and  their  risks  for  neural  tube 
defect  pregnancies  differed  widely 
further  complicates  a  determination  as 
to  whether  such  results  can  be 
generalized  to  a  potential  target 
population  including  all  women  in  the 
United  States  of  child-bearing  age. 
To  date,  a  relationship  between 
inadequate  dietary  intake  of  folic  acid 
and  increased  risk  of  neural  tube  defects 
has  not  been  established.  The  Medical 
Research  Council's  multi-center  trial  did 
establish  that  periconceptional 
supplementation  of  women  at  high  risk 
of  neural  tube  defect  pregnancies  with  4 
mg  folic  acid  per  day  led  to  significant 
reductions  in  recurrences  of  neural  tube 
defects  (Ref  15).  The  trial  did  not, 
however,  demonstrate  a  total 
elimination  of  recurrent  neural  tube 
defect  complications  in  the  high-risk 
women.  In  the  Medical  Research 
Council's  study.  6  of  27  reported  neural 
tube  defects  (22  percent)  recurred  in 
women  in  groups  receiving  folic  acid 
supplementation.  Since  serum  folate 
levels  in  these  women  were  not 
unusually  low  for  supplemented  women, 
lack  of  compliance  with  the  -^ 

supplementation  or  failure  to  absorb 
folic  acid  were  unlikely  explanations  for 
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these  recurrences  (Ref.  15).  Thus,  a 
signiHcant  fraction  of  neural  tube  defect 
recurrences  were  apparently  resistant  to 
folic  acid  supplementation.  The  genetic 
or  metabolic  factors  underlying  these 
defects  are  not  understood.  Such 
observations  emphasize  the 
heterogeneous  (or  multifactorial) 
etiology  of  neural  tube  defects. 

The  daily  intake  of  folic  acid  that 
significantly  reduced  the  risk  of 
recurrences  of  neural  tube  defects  in 
high-risk  women  in  the  United  Kingdom 
trial  was  4  mg  and  was  provided  as  a 
supplement  (Ref.  15).  As  stated  above, 
daily  folic  acid  intake  of  4  mg  cannot  be 
attained  from  usual  diets,  even  when 
such  diets  are  high  in  folate-rich  foods 
such  as  dark  green  leafy  vegetables  and 
liver.  Additionally,  the  amount  of  folic 
acid  needed  for  efficacy  in  reducing  the 
rates  of  recurrent  neural  tube  defects  in 
women  at  high  risk  exceeds  the  amount 
that  can  safely  be  added  to  foods  under 
current  food  additive  regulations  (21 
CFR  172.345).  Therefore,  the  agency 
examined  the  results  of  all  available 
human  studies  to  determine  whether 
such  studies  provide  data  showing  that 
significant  reductions  in  risk  of  recurrent 
neural  tube  defects  occurred  with 
intakes  of  folic  acid  below  4  mg  per  day 
and  within  the  range  of  foHc  acid  intake 
attainable  in  usual  diets. 

Only  one  of  four  human  intervention 
trials  involved  supplementation  with 
less  than  4  or  5  mg  folic  acid  per  day 
(Ref.  19).  This  nonrandomized 
intervention  trial  measured  use  of  a 
multivitamin  plus  minerals  supplement 
which  provided  folic  acid  at  360  jig  per 
day.  No  true  control  group  was  included 
in  this  trial.  Thus,  the  design  of  the  study 
was  inadequate  to  test  the  hypothesis 
that  folic  acid  supplementation  would 
reduce  the  risk  of  recurrence  of  neural 
tube  defects  in  women  who  had 
previously  given  birth  to  infants  with 
neural  tube  defects  because  nutrients 
other  than  folic  acid  were  included  in 
the  supplements  (Ref.  19).  Moreover, 
examination  of  epidemiologic  studies  for 
information  pertaining  to  efficacy  of 
doses  of  folic  acid  lower  than  4  mg  per 
day  did  not  provide  definitive  results 
because  the  compositions  of 
multivitamin  preparations  used  could 
not  be  determined  (Ref.  36)  or  because 
folic  acid  content  of  preparations  varied 
over  a  wide  range  (Ref.  37). 

Thus,  because  scientific  evidence  of 
efficacy  of  doses  of  folic  acid  less  than  4 
mg  per  day  in  reducing  rates  of  neural 
tube  defect  recurrences  is  lacking,  the 
agency  tentatively  concludes  that  the 
amount  of  folic  acid  supplementation 
needed  for  reduction  in  risk  of  recurrent 
neural  tube  defects  in  women  at  high 


risk  of  such  recurrences  is  4  nig  per  day 
(i.e.,  that  level  which  produced 
significant  findings  in  the  United 
Kingdom  trial  (Ref.  15)). 

The  agency  also  considered  whether 
claims  relating  intake  of  multivitamins 
including  folic  acid  to  reduction  in  risk 
of  neural  tube  defects  would  meet  the 
standard  set  forth  in  the  1990 
amendments.  The  agency  did  not 
broaden  the  scope  of  its  considerations 
to  include,  for  example,  multivitamins 
containing  folic  acid  and  other 
combinations  of  nutrients  and  folic  acid, 
because  the  1990  amendments  clearly 
identified  folic  acid  and  neural  tube 
defects  as  one  of  10  specific  topic  areas 
for  which  the  validity  of  health  claims 
was  to  be  determined.  Furthermore,  the 
studies  that  found  an  association 
between  use  of  multivitamin 
supplements  and  reduction  in  risk  of 
neural  tube  defects  did  not  specify  the 
composition  of  such  supplements  (i.e., 
neither  the  identity  of  the  vitamins 
present  nor  their  concentrations  were 
known).  Most  importantly,  the  United 
Kingdom  Medical  Research  Council  trial 
(Ref.  15)  demonstrated  that  vitamins 
other  than  folic  acid  provided  no 
protective  effect  against  recurrence  risk 
of  neural  tube  defect  pregnancies  (Ref. 
15). 

III.  Tentative  Decision  to  Deny  a  Health 
Claim  Relating  Ingestion  of  Folic  Acid  to 
Reduced  Risk  of  Neural  Tube  Birth 
Defects 

FDA  is  proposing  not  to  authorize  the 
use  on  the  labels  and  labeling  of  foods, 
including  dietary  supplements,  of  health 
claims  relating  to  the  association 
between  ingestion  of  folic  acid  and 
reduction  in  risk  of  neural  tube  birth 
defects.  Health  claims  on  foods  are 
intended  to  provide  consumers  in  the 
general  population  with  information 
relative  to  relationships  between  usual 
intakes  of  nutrients  and  reductions  in 
risk  of  specific  diseases  (see  companion 
document  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food:  Proposed  Rule."  published 
elsewhere  in  this  issue  of  the  Federal 
Register).  The  amount  of  folic  acid 
needed  for  reduction  in  risk  of  neural 
tube  birth  defects  in  women  at  high  risk 
of  this  condition  is  significantly  in 
excess  of  usual  intakes  and  exceeds 
amounts  permitted  under  current  food 
additive  regulations.  FDA  has 
determined  that  products  that  provide 
the  necessary  amount  of  folic  acid  are 
drugs.  In  addition,  there  is  no  scientific 
evidence  that  periconceptional 
supplementation  of  women  of 
childbearing  age  with  doses  of  folic  acid 
lower  than  4  mg  per  day  will 
significantly  reduce  the  risk  of  neural 


tube  birth  defects.  For  all  these  reasons, 
FDA  has  tentatively  determined  that 
claims  on  foods,  including  dietary 
supplements,  relating  to  folic  acid  and 
reduction  in  risk  of  neural  tube  birth 
defects  are  not  justified.  •  , 

The  agency  recognizes  the 
significance  of  the  recently  published 
Medical  Research  Council  Vitamin  trial 
and  the  importance  of  its  findings  for 
women  at  high  risk  of  recurrence  of 
neural  tube  defect-affected  pregnancies. 
The  results  of  this  carefully  performed 
trial  demonstrated  that  significant 
reductions  in  risk  of  recurrent  neural 
tube  defects  could  be  achieved  by 
supplementation  of  women  at  high  risk 
with  supraphysiologic  levels  of  folic 
acid.  Such  therapeutic  use  of  folic  acid 
as  a  drug,  however,  permits  a  risk- 
benefit  consideration  that  is 
inappropriate  for  a  food.  Recent 
statements  by  the  CDC  provide 
guidelines  for  use  of  folic  acid  by  those 
women  who  are  planning  a  pregnancy 
and  who  are  at  high  risk  of  such  a 
complication  (Ref.  16).  Because  of  the 
importance  of  this  guidance,  FDA  is 
reprinting  significant  portions  of  the 
CDC  recommendations: 

1.  Women  who  have  had  a  pregnancy 
resulting  in  an  infant  or  fetus  with  a  neural 
tube  defect  should  be  counseled  about  the 
increased  risk  in  subsequent  pregnancies  and 
should  t>e  advised  that  folic  acid 
supplementation  may  substantially  reduce 
the  risk  for  neural  tube  defects  in  subsequent 
pregnancies. 

2.  Women  who  have  had  a  pregnancy 
resulting  in  an  infant  or  fetus  with  a  neural 
tube  defect  should  be  advised  to  consult  their 
physician  as  soon  as  they  plan  a  pregnancy. 
Unless  contraindicated.  they  should  be 
advised  to  lake  4  mg  per  day  of  folic  acid 
starting  at  the  time  they  plan  to  become 
pregnant.  Women  should  take  the  supplement 
from  at  least  4  weeks  before  conception 
through  the  first  3  months  of  pregnancy. 

3.  The  4  mg  daily  dose  should  he  taken  only 
under  a  physician's  supervision.  Tablets 
containing  1  mg  folic  acid  are  available  as  a 
prescription  item.  The  folic  acid  dose  should 
be  obtained  from  pills  containing  only  folic 
acid.  Multivitamin  (oycfllilPcaunter  and 
prescription)  preparations  contahiing  folic 
acid  should  not  be  used  to  attain  the  4  mg 
dose  because  harmful  levels  of  vitamins  A 
and  D  could  also  be  taken.  Prescribing 
physicians  should  be  aware  of  the  potential 
for  high  doses  of  folic  acid  to  complicate  the 
diagnosis  of  vitamin  Bn  deficiency.  Anemia 
resulting  from  vitamin  Bij  deficiency  may  be 
prevented  with  high  doses  of  folic  acid: 
however,  the  neurologic  damage  that  can 
result  from  vitamin  Bu  deficiency  could 
continue. 

4.  These  recommendations  are  provided 
only  for  women  who  previously  have  given 
birth  to  an  infant  or  had  a  fetus  with  a  neural 
tube  defect;  they  are  not  intended  for  (1) 
women^who  have  never  given  birth  to  an 
infant  or  had  a  fetus  with  a  neural  tube 
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}er  day       tube  birth  defects.  For  all  these  reasons, 
FDA  has  tentatively  determined  that 
claims  on  foods,  including  dietary 
supplements,  relating  to  folic  acid  and 
reduction  in  risk  of  neural  tube  birth 
defects  are  not  justified. 

The  agency  recognizes  the 
significance  of  the  recently  published 
Medical  Research  Council  Vitamin  trial 
and  the  importance  of  its  fmdings  for 
women  at  high  risk  of  recurrence  of 
neural  tube  defect-affected  pregnancies. 
The  results  of  this  carefully  performed 
trial  demonstrated  that  significant 
reductions  in  risk  of  recurrent  neural 
tube  defects  could  be  achieved  by 
supplementation  of  women  at  high  risk 
with  supraphysiologic  levels  of  folic 
acid.  Such  therapeutic  use  of  folic  acid 
as  a  drug,  however,  permits  a  risk- 
beneRt  consideration  that  is 
inappropriate  for  a  food.  Recent 
statements  by  the  CDC  provide 
guidelines  for  use  of  folic  acid  by  those 
women  who  are  planning  a  pregnancy 
and  who  are  at  high  risk  of  such  a 
complication  (Ref.  16).  Because  of  the 
importance  of  this  guidance,  FDA  is 
reprinting  significant  portions  of  the 
CDC  recommendations: 

1.  Women  who  have  had  a  pregnancy 
resulting  in  an  infant  or  fetus  with  a  neural 
tube  defect  should  be  counseled  about  the 
increased  risk  in  subsequent  pregnancies  and 
should  l>e  advised  that  folic  acid 
supplementation  may  substantially  reduce 
the  risk  for  neural  tube  defects  in  subsequent 
pregnancies. 

2.  Women  who  have  had  a  pregnancy 
resulting  in  an  infant  or  fetus  with  a  neural 
tube  defect  should  be  advised  to  consult  their 
physician  as  soon  as  they  plan  a  pregnancy. 
Unless  contraindicated.  they  should  be 
advised  to  take  4  mg  per  day  of  folic  acid 
starting  at  the  time  they  plan  to  become 
pregnant.  Women  should  take  the  supplement 
from  at  least  4  weeks  before  conception 
through  the  First  3  months  of  pregnancy. 

3.  The  4  mg  daily  dose  should  he  taken  only 
under  a  physician's  supervision.  Tablets 
containing  1  mg  folic  acid  are  available  as  a 
prescription  item.  The  folic  acid  dose  should 
be  obtained  from  pills  containing  only  folic 
acid.  Multivitamin  (oyeFTlTFC«»unter  and 
prescription)  preparations  containing  folic 
acid  should  not  be  used  to  attain  the  4  mg 
dose  because  harmful  levels  of  vitamins  A 
and  D  could  also  be  taken.  Prescribing 
physicians  should  be  aware  of  the  potential 
for  high  doses  of  folic  acid  to  complicate  the 
diagnosis  of  vitamin  Bn  deficiency.  Anemia 
resulting  from  vitamin  Bij  deficiency  may  be 
prevented  with  high  doses  of  folic  acid: 
however,  the  neurologic  damage  that  can 
result  from  vitamin  Bn  deficiency  could 
continue. 

4.  These  recommendations  are  provided 
only  for  women  who  previously  have  given 
birth  to  an  infant  or  had  a  fetus  with  a  neural 
tube  defect;  they  are  not  intended  for  (1) 
women^who  have  never  given  birth  to  an 
infant  or  had  a  fetus  with  a  neural  tube 
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defect,  (2)  relatives  of  women  who  have  had 
an  infant  or  fetus  with  a  neural  tube  defect, 
(3)  women  who  themselves  have  spina  bifida, 
or  (4)  women  who  take  the  anticonvulsant 
valproic  acid — a  known  cause  of  spina  bifida. 

(Ref.  16). 

The  standard  proposed  in  "Food 
Labeling:  General  Requirements  for 
Health  Claims  for  Food:  Proposed  Rule" 
(published  elsewhere  in  this  issue  of  the 
Federal  Register)  requires  that  a  health 
claim  be  supported  by  the  publicly 
available  scientific  evidence,  and  that 
there  be  significant  scientific  agreement, 
among  experts  qualified  by  scientific 
training  and  experience  to  evaluate  such 
claims,  regarding  such  support.  Clearly, 
on  the  issue  of  use  of  folic  acid 
supplementation  to  reduce  the  risk  of 
neural  tube  defects,  there  is  no  such 
evidence  at  levels  of  folic  acid  that  can 
be  safely  added  to  foods  (including 
dietary  supplements),  and  thus  there  is 
no  basis  for  agreement  as  to  the 
appropriateness  of  using  folic  acid- 
containing  dietary  supplements  to 
attempt  to  reduce  the  risk  of  neural  tube 
defects  among  women  in  the  general 
United  States  population.  Thus,  the 
agency  is  proposing  not  to  authorize  the 
use  on  foods  and  supplements  of  health 
claims  relating  to  associations  between 
ingestion  of  folic  acid  and  reduction  in 
risk  of  neural  tube  birth  defects. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)  (11)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VI.  Comments 

Interested  persons  may,  on  or  before 
January  27, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 


individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
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The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  ?1 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455); 
sees.  201.  301.  402.  403,  409.  501.  502.  505,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  342,  343,  348,  351,  352.  355, 
371). 

2.  Section  101.71  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  101.71    Health  claims:  claims  not 
authorized. 

•         *        *        *        *      ^ 

(c)  Folic  acid  and  neural  tube  defects 
(insert  cite  and  date  of  publication  in  the 
Federal  Register  of  the  final  rule). 

Dated:  November  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  91-27167  Filed  11-26-91;  8:45  am) 
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21  CFR  Part  101 
[Docket  No.  91N-O101] 
RIN  0905-AB67 

Food  Labeling:  Health  Claims  and 
Label  Statements;  Antioxidant 
Vitamins  and  Cancer 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  not 
to  authorize  the  use  on  foods,  including 
dietary  supplements,  of  health  claims 
relating  to  the  association  between 
antioxidant  vitamins  and  cancer.  FDA 
has  reviewed  the  authoritative 
documents  and  scientific  data  in 
conformance  with  the  requirements  of 
the  Nutrition  Labeling  and  Education 
Act  (the  1990  amendments)  and 
concluded  that  there  is  not  significant 
scientific  agreement  to  support  the  use 
of  health  claims  relating  to  antioxidant 
vitamins  and  cancer  on  labels  and 
labeling.  Although  scientific  evidence  is 
suggestive  of  an  effect  of  beta-carotene 
on  cancer  risk,  studies  available  to  date 
have  been  based  on  consumption  of  fruit 
and  vegetables  high  in  beta-carotene 
and  not  beta-carotene  itself.  Clinical 
trials  are  currently  underway  to  clarify 
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cson.         Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 

'^-        authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  '1 

[g"^       CFR  part  101  be  amended  as  follows: 

1984.      P'^""'"  101— FOOD  LABELrNG 

■  ^  1.  The  authority  citation  for  21  CFR 

part  101  is  revised  to  read  as  follows: 

le  Authority:  Sees.  4.  5,  6  of  the  Fair  Packaging 

od,         and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455): 

sees.  201.  301,  402.  403.  409.  501.  502.  505,  701 
th,  of  the  Federal  Food,  Drug,  and  Cosmetic  Act 

lite,         (21  U.S.C.  321,  331,  342,  343,  348,  351,  352,  355, 

371). 

2.  Section  101.71  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  101.71    Health  claims:  claims  not 
authorized. 

(c)  Folic  acid  and  neural  tube  defects 
(insert  cite  and  date  of  publication  in  the 
Federal  Register  of  the  final  rule). 

Dated:  November  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  91-27167  Filed  11-26-91:  8:45  am| 
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21  CFR  Part  101 
(Docket  No.  91 N-0101] 
RIN  0905-AB67 

Food  Labeling:  Health  Claims  and 
Label  Statements;  Antioxidant 
Vitamins  and  Cancer 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  not 
to  authorize  the  use  on  foods,  including 
dietary  supplements,  of  health  claims 
relating  to  the  association  between 
antioxidant  vitamins  and  cancer.  FDA 
has  reviewed  the  authoritative 
documents  and  scientific  data  in 
conformance  with  the  requirements  of 
the  Nutrition  Labeling  and  Education 
Act  (the  1990  amendments)  and 
concluded  that  there  is  not  significant 
scientific  agreement  to  support  the  use 
of  health  claims  relating  to  antioxidant 
vitamins  and  cancer  on  labels  and 
labeling.  Although  scientific  evidence  is 
suggestive  of  an  effect  of  beta-carotene 
on  cancer  risk,  studies  available  to  date 
have  been  based  on  consumption  of  fruit 
and  vegetables  high  in  beta-carotene 
and  not  beta-carotene  itself.  Clinical 
trials  are  currently  underway  to  clarify 
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this  relationship.  Although  scientific 
evidence  is  suggestive  of  an  effect  of 
vitamin  C  on  cancer  risk,  data  on  the 
relationship  are  not  consistent  and  have 
mostly  been  obtained  in  studies  of 
consumption  of  foods  containing  high 
levels  of  vitamin  C.  Such  studies  do  not 
permit  a  conclusion  on  the  specific  role 
of  the  nutrient.  Evidence  for  an  effect  of 
vitamin  E  on  cancer  risk  are  limited  and 
inconclusive. 

DATES:  Written  comments  by  February 
25. 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  the  provisions  of  the  Nutrition  and 
Labeling  Act  of  1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  {HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Hathcock.  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF-268). 
Food  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 
•  245-1198. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Nutrition  Labeling  and  Education  Act 
of  1990  (the  1990  Amendments) 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  which  amend  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  1990  amendments,  in  part, 
authorize  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  to  issue 
regulations  authorizing  nutrient  content 
and  health  claims  on  the  label  or 
labeling  of  foods.  With  respect  io  health 
claims,  the  new  provisions  provide  that 
a  product  is  misbranded  if  it  bears  a 
claim  that  characterizes  the  relationship 
of  a  nutrient  to  a  disease  or  health- 
related  condition,  unless  the  claim  is 
made  in  accordance  with  the  procedures 
and  standards  established  under  the  act 
(21  U.S.C.  343{r)(l)(B)). 

Published  elsewhere  in  this  Federal 
Register  is  a  proposed  rulemaking  to 
establish  general  requirements 
pertaining  to  the  use  on  food  labels  and 
in  labeling  of  health  claims  that 
characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs  or  other  nutritional 
substances  (referred  to  generally  as 
"substances")  to  a  disease  or  health- 
related  condition  (proposed  in  "General 
Requirements  for  Health  Claims").  In  the 
proposal  on  general  requirements  for 
health  claims,  FDA  following  the 
provisions  of  the  1990  amendments  has 


tentatively  determined  that  such  claims 
would  only  be  justified  for  substances  in 
dietary  supplements  as  well  as 
conventional  foods  if  the  agency 
determines  based  on  the  totality  of  the 
publicly  available  scientific  evidence 
(including  evidence  from  well  designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
there  is  significant  scientific  agreement, 
among  experts  qualified  by  scientific 
training  and  experience  to  evaluate  such 
claims,  that  the  claim  is  supported  by 
such  evidence. 

The  1990  amendments  also  require 
(section  3  (b){l)(A)(ii).  (b)(l)(A)(vi).  and 
(b)(l)(A)(x))  that  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act.  and  such 
regulations  shall  determine,  among  other 
things,  whether  claims  respecting  10 
topic  areas,  including  antioxidant 
vitamins  and  cancer,  meet  the 
requirements  of  the  act.  In  this 
document,  the  agency  will  consider 
whether  a  claim  on  food  or  food 
products,  including  conventional  foods 
and  dietary  supplements,  on  the 
relationship  between  antioxidant 
vitamins  and  cancer,  would  be  justified 
under  the  standard  proposed  in  "Food 
Labeling:  General  Requirements  for 
Health  Claims  for  Food:  Proposed  Rule." 

B.  Antioxidant  Vitamins  and  Cancer — 
Public  Health  Aspects 

Section  3(b)(l)(A)(x)  of  the  1990 
amendments  requires  that  FDA 
determine  whether  claims  for  effects  of 
dietary  supplements,  including  the 
antioxidant  vitamins  in  relation  to 
cancer,  meet  the  standard  that  FDA 
adopts  under  section  403(r)(5)(D)  of  the 
act  for  determining  the  validity  of  health 
claims.  Because  the  standard  that  FDA 
is  proposing  under  that  section  is  the 
same  as  the  standard  that  is  established 
in  section  403(r)(3)(B)(i)  of  the  act  for 
conventional  foods.  FDA  is  extending 
consideration  of  this  topic  area  to  all 
sources  of  antioxidant  vitamins. 

To  comply  with  the  provisions  of  the 
1990  amendments,  FDA  requested,  in  the 
Federal  Register  of  March  28. 1991  (56 
FR  12932).  scientific  data  and 
information  on  10  specific  topic  areas, 
including  the  topic  of  antioxidant 
vitamins  and  cancer.  The  agency  has 
considered  data  and  information 
obtained  from  these  submissions  in  its 
evaluation  of  the  scientific  basis  for  a 
health  claim  for  antioxidant  vitamins 
and  cancer. 

1.  Cancer 

Cancer  is  a  disease  of  major  public 
health  importance  in  the  United  States. 


All  forms  of  cancer  taken  together  ar<" 
ranked  as  the  second  most  common 
leading  cause  of  death  in  the  United 
States  and  account  for  one  in  five 
deaths  (Ref.  1).  Deaths  from  cancer 
numbered  more  than  475.000  in  1987. 
The  overall  economic  cost  of  cancer, 
including  the  direct  health  care  costs 
and  losses  from  morbidity  and  mortality, 
was  estimated  to  be  $72.5  billion  (Ref. 
2).  The  social  impact  of  cancer  can  be 
measured  in  part  by  the  potential  years 
of  life  lost  by  death  before  age  65. 
Potential  years  of  life  lost  were  18 
million  years  for  cancer  compared  to  15 
million  years  for  heart  disease  (Ref  3). 

Risk  of  occurrence  differs  markedly 
for  various  types  of  cancer.  In  1990.  the 
leading  types  of  cancer  in  men  in  the 
United  States  were  lung  (35  percent  of 
all  cancer  deaths),  colorectal  (11 
percent),  and  prostate  cancer  (11 
percent).  For  women,  the  leading  types 
were  lung  (21  percent),  breast  (18 
percent),  and  colorectal  cancer  (13 
percent)  (Ref.  3). 

Factors  that  may  influence  the  risk  of 
cancer  include  not  only  diet  but  also  life 
style,  environment,  and  genetics. 
Antioxidant  vitamins  may  have 
important,  possibly  protective, 
influences  on  the  risk  of  certain  cancers, 
but  other  dietary  factors  such  as  intakes 
of  energy  (calories),  type  and  amount  of 
fat,  and  other  food  components  may  also 
make  important  contributions  to  the 
relationship  between  diet  and  cancer 
(Ref.  4a). 

2.  Antioxidant  Vitamins 

The  antioxidant  substances  that  FDA 
has  chosen  for  consideration  are  vitamin 
C,  vitamin  E,  and  beta-carotene. 
Vitamins  C  and  E  were  chosen  because 
they  are  vitamins  that  function  as 
antioxidants  (Ref  4).  FDA  chose  beta- 
carotene  because  it  is  an  antioxidant, 
and  because  it  is  a  provitamin  and  an 
important  source  of  dietary  vitamin  A 
activity  (Ref  4).  FDA  did  not  choose 
vitamin  A  (retinol)  and  retinoic  acid 
because  their  biological  functions  are 
not  through  an  antioxidant  role,  and 
because  vitamin  A  cannot  function  in  a 
fashion  similar  to  that  of  beta-carotene 
(carotenoids)  and  vitamins  C  and  E  (Ref 
5b). 

a.  Beta-carotene.  Beta-carotene,  a 
yellow-orange  plant  pigment,  is  only  one 
of  a  large  family  of  carotenes,  some  of 
which  serve  as  vitamin  A  precursors 
and  some  of  which  do  not  (Refs.  6  and 
7).  Of  all  of  the  carotenoids.  beta- 
carotene  has  the  greatest  provitamin  A 
activity. 

In  addition  to  serving  as  a  source  of 
vitamin  A  activity,  the  antioxidant 
function  of  beta-carotene  is  important. 
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As  a  common  constituent  of  the  human 
diet,  beta-carofene  is  a  component  of  the 
body's  primary  defenses  against  the 
haunfui  substance  known  as  free 
radicals  and  reactive  oxjgen  molecules 
Refs.  8.  9.  and  11).  Beta-carotene  and 
similar  carotenoids  trap,  deactivate,  and 
destroy  these  molecules  and  prevent  the 
damage  thej'  can  cause.  A  way  in  which 
beta-carotene  might  possibly  alter  the 
risk  of  cancer  is  through  its  effect  on  the 
immune  sj"stem.  Beta-carotene  and 
canthaxanthin  have  been  shown  to 
enhance  the  immune  response  in  rats 
(Ref.  12).  Beta-carotene  has  been 
demonstrated  to  produce  changes  in 
immune  cellular  marker  expression  in 
vivo  in  humans  (Ref.  13)  in  which  there 
was  an  increase  in  the  percentage  of 
cells  expressing  natural  killer  cell 
characteristics  and  activities,  changes 
often  related  to  increased  resistance  to 
cancer  in  experimental  animals. 

All  of  the  carotenoid  pigments  similar 
in  chemical  structure  to  beta-carotene 
have  antioxidant  activity  and  the 
capacity  for  trapping  and  deactivating 
free  radicals  and  reactive  oxygen 
molecules.  Of  the  carotenoids  that 
predominate  in  hnmaft  plasma  (Ref.  131). 
i.e..  lycopene.  beta-cryptoxanthin, 
reaxanthin,  lutein,  and  alpha-  and  beta- 
carofene,  all  have  this  activity  and 
capacity.  Carotenoids  ere  prevalent  in 
yellow  and  greenish-yellow  foods,  such 
as  carrots,  squash,  broecoli.  sweet 
potatoes,  tomatoes,  and  kale:  these 
foods  are  some  of  the  best  sources  of 
carotenoids.  The  fact  that,  collectively, 
carotenoids  contribute  significantly  to 
the  daily  vitamin  A  intake  and  function 
as  antioxidants  makes  these  compounds 
important  components  of  the  daily  diet. 

b.  Vitamin  C.  Vitamin  C  (i-ascorbic 
acid)  is  a  watersoluble  antioxidant 
vitamin  that  cannot  be  synthesized  by 
humans.  Dehydroascorbic  acid,  an 
oxidized  form  of  ascorbic  add.  may  be 
present  in  the  diet  and  also  has  vitamin 
C  activity.  Dietary  deficiency  of  vitamin 
C,  which  is  extremely  rare  in  the  United 
States,  leads  to  scurvy. 

Vitamin  C  functions  in  a  variety  of 
enzjTnatic  reactions  that  require 
molecular  oxygen.  For  example,  vitamin 
C  is  involved  in  enzyme  reactions 
required  for  formation  of  proteins  in 
connective  tissue.  Vitamin  C  also  serves 
as  an  effective  free-radical  scavenger  to 
protect  cells  from  damage  by  oxidants. 
It  is  in  this  capacity  that  vitamin  C  may 
provide  protection  against  adverse 
effects  of  potential  carcinogens.  Vitamin 
C  plays  roles  in  maintaining  the  integrity 
of  intracellular  matrices,  enhances  the 
immune  system,  and  is  necessary  for 
several  types  of  biochemical  reactions 
(Ref.  6). 


The  richest  food  sources  of  vitamin  C 
are  green  peppers,  broccoli,  citrus  fruits, 
melons,  tomatoes,  raw  cabbage,  and 
green  leafy  vegetables  such  as  spinach, 
turnip,  and  mustard  and  collard  greens. 
The  amount  of  vitamin  C  in  the  United 
States  food  supply  has  increased 
significantly  since  the  beginning  of  the 
century;  this  has  been  the  result,  in  part, 
of  the  greater  availability  of  citrus  fruits 
and  dark  green  vegetables  and  to 
fortification  of  some  foods  with  vitamin 
C.  About  73  percent  of  the  vitamin  C 
intake  in  the  United  States  is  derived 
from  fruits  and  vegetables  (Nationwide 
Food  Consumption  Survey  of  1977  and 
1978). 

The  Recommended  Dietary 
Allowance  (RDA)  for  vitamin  C  for 
adults  is  60  milligrams  per  day  (Ref.  14). 
Tbe  maior  contributors  of  vitamin  C  to 
the  United  States  diet  are  orange  juice, 
grapefruit  and  grapefruit  juice,  fortified 
fruit  drinks,  oranges,  tangerines,  and 
potatoes  (Ref.  4a). 

Estimated  average  intakes  of  vitamin 
C  are  well  above  tbe  RDA  for  men. 
women,  and  children  (182. 133.  and  186 
percent,  respectively,  of  the  RDA's)  (Ref. 
4a).  Between  35  and  40  percent  of  the 
adult  U.S.  population  are  estimated  to 
take  nutrient  supplements,  and 
approximately  90  percent  of  these  take  a 
supplement  that  includes  vitamin  C 

A  1986  National  Health  Interview 
Survey  (Ref.  15)  of  vitamin  and  mineral 
supplement  use  in  the  United  States 
found  that  men  and  women  (about  31 
percent  of  all  adults)  consumed  vitamin 
C  more  than  any  other  nutrient  and  the 
median  intake  of  vitamin  C  was  200 
percent  of  the  RDA  due  to  this 
supplement  intake.  Curreni  dietary  data 
indicate  that  mean  intake  of  vitamin  C  is 
well  in  excess  of  the  RDA's  for  all 
population  groups,  and  the  additional 
supplement  use  provides  a  large 
segment  of  the  population  with  intakes 
several  fold  the  RDA  levels  (Ref.  2). 

c  Vitamin  E.  Vitamin  E  has  received 
attention  as  an  antioxidant  vitamin  that 
may  reduce  the  risk  of  cancer.  The 
vitamin  represents  a  family  of 
compounds,  tocopherols  and 
tocotrienols.  These  compounds  exist  in 
various  forms  and  have  different 
biological  activity.  Tbe  most  active  form 
of  vitamin  E  is  alpha-tocophero) 
followed  by  befa-tocopherol.  gamma- 
tocopherol,  and  alpha-tocotrienol.  The 
basic  biological  function  of  vitamin  E  in 
animal  tissues  is  as  an  antioxidant 
where  it  acts  as  a  defense  against 
potentially  harmful  reactions  with 
oxygen  (Ref.  2).  Determination  of  the 
requirements  for  vitamin  E  is 
complicated  by  variations  in 
susceptibility  of  dieta^r  and  tissue  fatty 


acids  to  peroxidation  (reaction  with  an 
oxygen  molecule  to  form  a  fatty  acid 
peroxide),  and  difficulty  in 
demonstrating  changes  in  vitamin  E 
status  in  the  general  healthy  population 
(Ref.  16).  The  richest  food  sources  of 
vitamin  E  are  wheat  germ,  vegetable  oils 
(com,  cottonseed,  safflower.  soybean 
and  sunflower  oils),  and  products  made 
from  vegetable  oils.  Other  good  sources 
are  nuts,  seeds,  whole  grains,  and  wheal 
germ. 

The  National  Research  Council  (NRC) 
in  the  1989  edition  of  "Recommended 
Dietary  Allowances"  (Ref.  14)  stated 
that  an  adequate  level  of  vitamin  E 
implies  that  the  ratio  of  tocopherol  to 
polyunsaturated  fatty  acid  in  the  tissues 
protects  lipids  from  peroxidation, 
permits  normal  biological  functions,  and 
allows  for  individual  variations  of  lipids 
m  tissues.  According  to  the  NRC  these 
criteria  of  adequacy  appear  to  be  met  by 
amounts  of  vitamin  E  and 
polyunsaturated  fatty  acids  in  balanced 
diets  consumed  by  healthy  individuals. 
Therefore,  the  RDA's  are  primarily 
based  on  custon^ary  intakes  from  the 
U.S.  food  supply. 

The  RDA's  for  vitamin  E  have  been 
set  by  the  NAS  (Ref.  14).  The  RDA  is  10 
mg  of  alpha-tocopherol  equivalents  for 
males  11  years  of  age  and  older  and  8 
mg  of  alpha-tocopherol  equivalents  for 
females  11  years  and  older.  The 
allowance  of  alpha-tocopherol 
equivalents  for  infants  and  children  1  to 
10  years  of  age  is  6  to  7  mg  and  the 
allowance  for  infants  less  than  1  year  of 
age  is  3  to  4  mg.  One  alpha-tocopherol 
equivalent  is  defined  as  1  mg  d-alpha- 
tocopherol.  The  adequacy  of  the  RDA's 
for  vitamin  E  will  vary,  if  the 
polyunsaturated  fatty  acid  content  of  the 
diet  increases  greatly  over  intakes  in 
ctirrent  balanced  diets  in  the  United 
States. 

d.  Interactions  among  antioxidant 
vitamins.  The  antioxidant  vitamins  are 
interactive  in  that  they  complement 
each  other  during  situations  of  biological 
stress.  Vitamin  C,  most  of  which  is 
located  in  the  aqueous  portion  of  the 
cell,  spares  vitamin  E  until  the  vitamin  C 
reserve  is  depleted  (Ref.  17).  Vitamin  E 
is  located  in  the  lipid  portions  of  all 
membranes,  and  it  deactivates  free 
radicals.  Sparing  action  has  also  been 
observed  between  beta-carotene,  which 
is  also  found  in  the  lipid  portions  of  the 
cell,  and  vitamin  E  in  that  beta-carotene 
exhibits  deactivation  of  free  radicals 
similar  to  that  of  vitamin  E.  Beta- 
carotene,  vitamin  C,  and  vitamin  E  all 
inhibit  damage  by  oxidative  chemicals, 
including  carcinogens  (Ref  7).  More 
specifically,  beta-carotene  traps  reactive 
oxygen  molecules,  vitamin  E  and  beta- 
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acids  to  peroxidation  (reaction  with  an 
oxygen  molecule  to  form  a  fatty  acid 
peroxide),  and  difficulty  in 
demonstrating  changes  in  vitamin  E 
status  in  the  genera!  healthy  population 
(Ref.  16).  The  richest  food  sources  of 
vitamin  E  arc  wheat  germ,  vegetable  oils 
(com.  cottonseed.  saRlower.  soybean 
and  sunflower  oils),  and  products  made 
from  vegetable  oils.  Other  good  sources 
are  nuts,  seeds,  whole  grains,  and  wheat 
germ. 

The  National  Research  Council  (NRC) 
in  the  1989  edititm  of  "Recommended 
Dietary  Allowances"  (Ref.  14)  stated 
that  an  adequate  level  of  vitamin  E 
im(^ies  that  the  ratio  of  tocopherol  to 
polyunsaturated  fatty  acid  in  the  tissues 
protects  lipids  from  peroxidation, 
permits  normal  biological  functions,  and 
allows  for  individual  variations  of  lipids 
in  tissues.  According  to  the  NRC.  these 
criteria  of  adequacy  appear  to  be  met  by 
amounts  of  vitamin  E  and 
polyunsaturated  fatty  acids  in  balanced 
diets  consumed  by  healthy  individuals. 
Therefore,  the  RDA's  are  primarily 
based  on  customary  intctkes  from  the 
U.S.  food  supply. 

The  RDA's  for  vitamin  E  have  been 
set  by  the  NAS  (Ref.  14).  The  RDA  is  10 
mg  of  alpha-tocopherol  equivalents  for 
males  11  years  of  age  and  older  and  8 
mg  of  alpha-tocopherol  equivalents  for 
females  11  years  and  older.  The 
allowance  of  alpha-tocopherol 
equivalents  for  infants  and  children  1  to 
10  years  of  age  is  6  to  7  mg  and  the 
allowance  for  infants  less  than  1  year  of 
age  is  3  to  4  mg.  One  alpha-tocopherol 
equivalent  is  defined  as  1  mg  d-alpha- 
tocopherol.  The  adequacy  of  the  RDA's 
for  vitamin  E  will  vary,  if  the 
polyunsaturated  fatty  acid  content  of  the 
diet  increases  greatly  over  intakes  in 
current  balanced  diets  in  the  United 
States. 

d.  Interactions  among  antioxidant 
vitamins.  The  antioxidant  vitamins  are 
interactive  in  that  they  complement 
each  other  during  situations  of  biological 
stress.  Vitamin  C.  most  of  which  is 
located  in  the  aqueous  portion  of  the 
cell,  spares  vitamin  E  until  the  vitamin  C 
reserve  is  depleted  (Ref.  17).  Vitamin  E 
is  located  in  the  lipid  portions  of  all 
membranes,  and  it  deactivates  free 
radicals.  Sparing  action  has  also  been 
observed  between  beta-carotene,  which 
is  also  found  in  the  lipid  portions  of  the 
cell,  and  vitamin  E  in  that  beta-carotene 
exhibits  deactivation  of  free  radicals 
similar  to  that  of  vitamin  E.  Beta- 
carotene,  vitamin  C,  and  vitamin  E  all 
inhibit  damage  by  oxidative  chemicals, 
including  carcinogens  (Ref.  7).  More 
specifically,  beta-carotene  traps  reactive 
oxygen  molecules,  vitamin  E  and  beta- 


carotene  remove  free  radicals,  and 
vitamin  C  inhibits  oxidative  reactions 
and  also  removes  free  radicals. 

The  antioxidant  vitamins  may  also 
interact  negatively  in  that  high  doses  of 
one  can  counteract  the  uptake,  transport 
and  storage  of  another.  For  example, 
high  intakes  of  beta-carotene 
administered  to  humans  for  6  months  or 
more  can  deplete  plasma  levels  of 
vitamin  E  (Ref.  18b).  In  another  report 
(Ref.  20),  high  intakes  of  beta-carotene 
for  over  4  years  did  not  alter  vitamin  E 
levels  in  humans.  However,  high  intakes 
of  vitamin  A  in  rats  were  shown  to 
deplete  plasma  levels  of  vitamin  E  (Ref. 
19). 

Because  of  the  complementary  and 
'  antagonistic  interactions  among  the 
antioxidant  vitamins,  high  intakes  of 
one  without  commensurate  increases  in 
the  others  may  not  support  optimum 
status  and  functions  for  these  nutrients 
(Refs.  4a  and  21).  Foods  may,  therefore, 
provide  a  better  balance  of  these 
nutrients  than  do  supplements,  and 
foods  supply  other  substances  such  as 
fiber,  minerals,  and  many  nonnutrients 
that  may  be  important  in  reducing  the 
risk  of  some  cancers  (Refs.  4a  and  17). 

3.  Basis  for  Associations  Between 
I  Antioxidant  Vitamins  and  Cancer 

I      a.  Mecfianisms  of  carcinogenesis  and 
relationship  to  antioxidants.  The 
complex  process  of  carcinogenesis  is 
often  described  as  occurring  in  distinct 
phases  (Refs.  4  and  28)  including:  (a) 
Initiation,  (b)  promotion,  (c)  progression, 
and  (d)  metastasis.  Initiation  of  the 
carcinogenic  process  results  from 
chemical  or  physical  damage  to  cellular 
genetic  material  (deoxyribonucleic  acid 
(DNA)).  Cell  replication  then  results  in 
fixation  of  the  damage  as  a  mutation. 
Promotion  involves  stimulation  of  the 
growth  of  initiated  cells.  Progression  is 
the  malignant  transformation  of  the 
initiated  cell  mass  into  an  invasive  form 
that  is  not  subject  to  the  normal  limits  or 
controls  of  cellular  replication. 
Metastasis  is  the  spread  or 
dissemination  of  cells  from  the  original 
tumor  to  new  sites  in  the  body. 

Most  dietary  carcinogens  occur  as 
procarcinogens,  i.e.,  as  substances  that 
require  activation  to  a  reactive  form  that 
is  termed  the  proximate  carcinogen 
(Refs.  22  and  23).  The  ultimate 
carcinogen,  an  extremely  reactive  and 
unstable  species,  is  produced  by 
rearrangement  of  the  proximate 
carcinogen.  The  ultimate  carcinogen  is 
the  form  that  is  directly  involved  in  the 
reaction  with  nucleic  acids  or  other 
substances  with  similar  chemical 
reactivity  (nucleophiles). 

This  general  pattern  of  carcinogen 
activation,  chemical  reaction  of  the 


carcinogen  molecule  with  nucleic  acids, 
mutagenesis,  and  carcinogenesis  is 
firmly  established  through  experiments 
with  animals  and  with  cultures  of 
human  and  animalicells  (Refs.  22  and 
24).  I 

A  major  effect  of  vitamin  C  that  could 
be  the  basis  of  protection  against  cancer 
is  its  ability  to  inhibit  nitrosamine 
formation  (Ref.  25).  Nitrosamines  (N- 
nitroso  amines  and  N-nitroso  amides) 
are  types  of  carcinogens  which  occur  in 
foods  and  are  produced  within  the  body 
by  reaction  of  nitrite  with  other  dietary 
or  endogenous  amines  and  amides  (Refs. 
25  and  26).  Some  nitrite  occurs  in  food, 
but  more  is  produced  from  reduction  of 
nitrate  by  bacteria  in  the  mouth  and 
small  intestine  (Ref.  26).  Nitrate  occurs 
in  food  (Ref.  26),  and  some  is  produced 
in  the  body  from  L-arginine  (Ref.  27). 
The  nitrosation  reactions  occur  rapidly 
in  the  acid  environment  of  the  stomach 
and  upper  duodenum  (Ref.  25).  Most 
nitrosamines  tested  in  experimental 
animals  are  carcinogenic,  and  some  are 
very  potent  carcinogens  affecting 
multiple  sites  (Ref.  26). 

b.  Associations  between  antioxidant 
vitamins  and  risk  of  cancer  Beta- 
carotene.  Epidemiological  studies  in  the 
1970*8  and  early  1980's  showed  an 
inverse  association  between  vitamin  A 
intake  and  lung  cancer  and  cancers  at 
various  sites  (Ref.  28).  A  reexamination 
of  the  early  vitamin  A  intake  data  in 
relation  to  cancer,  however,  revealed 
that  the  sources  of  the  vitamin  A  were 
fruits  and  vegetables  which  contain 
beta-carotene  and  other  carotenoids.  As 
stated  above,  beta-carotene  is  a 
precursor  of  vitamin  A  and  is  not   .      1 
vitamin  A  itself.  Therefore,  the  focus  of 
research  on  the  relationship  between 
vitamin  A  and  cancer  shifted  to  the 
carotene  content  of  the  foods  consumed. 

This  hypothesis  of  the  relationship 
between  ingestion  of  beta-carotene  and 
decreased  cancer  risk  has  persisted. 
Results  of  animal  studies  indicate  that 
beta-carotene  is  effective  in  preventing 
cancers  induced  by  certain  chemical 
carcinogens.  This  information  however, 
is  helpful  only  with  regard  to  discerning 
mechanisms  involved  in  cancer 
development,  because  the  type  and 
amount  of  carcinogen  used  in  the  animal 
experiment  are  not  typical  for  humans. 
The  strongest  evidence  to  support  the 
hypothesis  that  beta-carotene  decreases 
the  risk  of  cancer  is  from 
epidemiological  studies  involving  fruit 
and  vegetable  consumption,  and  not 
from  studies  of  beta-carotene  itself  in 
humans.  When  completed,  clinical  trials 
currently  underway  should  provide 
more  direct  evidence  on  whether  beta- 
carotene  alters  the  risk  of  cancer  in 
humans. 


c.  Vitamin  C.  A  hypothesized 
relationship  between  ingestion  of 
vitamin  C  and  risk  of  cancer  has 
developed  from  several  types  of  studies. 
For  example,  human  studies  have  shown 
a  protective  association  between 
consumption  of  foods  that  contain 
vitamin  C  and  cancers  of  several  sites 
(Ref.  29).  Studies  in  experimental 
animals  have  shown  that  animals  fed 
both  vitamin  C  and  precursors  of 
carcinogenic  nitrosamines  develop 
fewer  tumors  than  animals  fed  the 
precursors  alone  (Ref.  30).  Vitamin  C 
has  been  shown  to  reduce  bladder 
tumors  in  animals  induced  by  one 
carcinogen  (Ref.  31),  but  not  by  another 
(Ref.  32).  Biochemical  studies  have 
shown  tha'  vitamin  C  prevents  the 
oxidation  of  specific  chemicals  to  active 
carcinogenic  forms  (Ref.  31).  and 
vitamin  C  blocks  the  formation  of 
carcinogenic  nitrosamines  from  nitrates 
and  nitrites  in  the  digestive  tract  (Refs. 
30  and  33b).  The  combination  of 
evidence  from  epidemiological  studies 
and  evidence  from  several  types  of 
studies  with  animals  which  involved 
administration  of  carcinogens  and 
carcinogen  precursors  provides  a  strong 
basis  on  which  to  postulate  that  vitamin 
C  reduces  the  risk  of  cancer  in  humans. 

d.  Vitamin  E.  The  hypothesis  that 
vitamin  E  may  reduce  the  risk  of  some 
types  of  cancer  is  based  on  two  kinds  of 
scientific  findings.  Animal  studies  have 
demonstrated  an  inhibitory  effect  of 
vitamin  E  on  cancers  induced  by 
"   ultraviolet  light  and  certain  chemicals. 
These  studies  date  back  to  the  earliest 
days  of  vitamin  E  chemistry  (Ref.  34). 
More  recently,  the  implications  of 
reactive  oxygen  molecules  in  cancer 
development  provide  a  theoretical  basis 
for  the  involvement  of  vitamin  E  (a 
strong  antioxidant)  in  the  development 
of  cancer,  because  carcinogens  are 
activated  by  oxidative  processes  and 
oxidation  of  cell  components  may 
contribute  to  cancer  development  (Refs. 
4a  and  22). 

C.  Regulatory  History  of  Antioxidant 
Vitamins 

1.  Nutrition  Labeling 

FDA  published  a  proposal  to  amend 
the  food  labeling  regulations  to  codify 
and  clarify  the  agency's  policy  on  the 
appropriate  use  of  health  claims  on  food 
labeling  in  the  Federal  Register  of 
August  4, 1987  (52  FR  28843).  On  August 
8. 1989,  FDA  published  in  the  Federal 
Register  (54  FR  32610)  an  advance  notice 
of  proposed  rulemaking  requesting 
public  comments  on  (among  other  areas) 
how  to  reasonably  permit  the  use  of 
claims  on  food  labels  that  link  food 
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components  (o  reducing  the  risk  of 
chronic  disease.  In  the  Federal  Register 

of  February  13. 1990  (55  FR  5176).  FDA 
withdrew  the  August  4. 1987  proposal 
[52  FR  28843)  and  reproposed  to  amend 
the  food  labeling  regulations  to  provide 
for  the  use  of  health  claims  on  food 
labeling.  The  purpose  of  the  reproposal 
was.  in  part,  to  establish  procedures  for 
permitting  valid  and  reliable  consumer 
information  on  food  labels  about  the 
value  that  ingestion  of  dietary 
components  may  have  in  either  lowering 
the  risk  or  forestalling  the  premature 
onset  of  particular  chronic  disease 
conditions.  The  topic  of  antioxidant 
vitamins  and  cancer  was  not  specifically 
mentioned  in  any  of  these  documents. 

Comments  from  a  consumer  advocacy 
group  and  several  industries  suggested 
that  topics  other  than  the  six  specified  in 
the  reproposed  rule  making  were  worthy 
of  consideration  and  stated  that  the  role 
of  antioxidant  vitamins  and  beta- 
carotene  in  preventing  diverse  diseases, 
especially  cancer,  should  be  considered. 
One  comment  suggested  that  health 
claims  might  be  appropriate  for  the 
relationship  between  cancer  and  fruits 
and  vegetables  and  the  antioxidant 
vitamins.  Another  comment  argued  that 
a  health  claim  for  beta-carotene  rich 
foods  would  be  consistent  with  the 
dietary  recommendations  of 
organizations  such  as  the  National 
Cancer  Institute.  Several  comments 
asserted  that  a  substantial  body  of 
evidence  exists  showing  an  inverse 
association  between  foods  high  in  beta- 
carotene  and  a  reduced  risk  of  certain 
forms  of  cancer. 

A  trade  association  for  the  dietary 
supplement  industry  commented  that,  in 
its  opinion,  the  evidence  is 
"overwhelming"  that  consumption  of 
fruits  and  vegetables  high  in  antioxidant 
vitamins  reduces  the  risk  of  certain 
forms  of  cancer,  and  that  the  scientific 
evidence  suggests  that  vitamins  C  and  E 
and  beta-carotene  are  responsible  for 
this  effect.  A  pharmaceutical  company 
commented  that  it  felt  antioxidant 
vitamins,  particularly  vitamin  C.  are 
effective  in  vivo  antioxidants  an6  are 
involved  with  other  diseases  such  as 
heart  disease,  cataracts,  rheumatoid 
arthritis,  and  Parkinson's  disease.  A 
major  food  manufacturer  commented  on 
the  reiabonship  of  beta-carotene  and 
cancer,  citing  correntiy  completed 
epidemioiogical  evidence  and  ongoing 
clinical  trials. 

No  comments  were  received  from 
consumers  or  from  professional 
organi2ations  of  physicians  or  other 
health  care  workers. 

These  comments  were  superseded  to 
by  section  3(bMl)(AMx)  of  the  1990 
amendments,  which  directed  FDA  to 


consider  the  relationship  between 
dietary  supplements  of  antioxidant 
vitamins  and  cancer,  among  other 
topics.  These  topics  are  considered  in 
this  and  other  documents  published  in 
this  issue  of  the  Federal  Register. 

2.  Regulatory  Status 

Substances  that  are  added  to  food 
may  be  categorized  as  generally 
reco^zed  as  safe  (CRAS)  ingredients, 
food  additives,  or  subject  to  a  sanction 
or  approval  granted  by  FDA  or  the  U.S. 
Department  of  Agriculture  (USDA)  prior 
to  September  6. 1956.  Substances  may 
be  GRAS  in  accord  with  the  general 
principles  stated  in  21  CFR  170.3a  listed 
as  CRAS  in  21  CFR  part  182.  or  affirmed 
as  GRAS  in  21  CFR  part  184.  The  status 
of  the  most  common  uses  in  foods  of 
carotenoids,  vitamin  C  compounds,  and 
tocopherol  compounds  is  summaii2ed 
below. 

The  following  carotenoid  compounds 
and  sources  rich  in  these  carotenoid 
compounds  are  approved  color  additives 
for  food  use  exempt  from  certincation: 
beta-carotene  (21  CFR  73.95).  betaapo-6'- 
carotenal  (21  CFR  73.90).  and  carrot  oil 
(21  CFR  73J00).  Beta-carotene  is 
affirmed  as  GRAS  for  use  as  a  nutrient 
supplement  (21  CFR  184.1245)  and  listed 
for  use  in  dietary  supplements 
S  182.5245.  Carrot  oil  essential  oil  or 
extractive,  is  listed  for  use  as  a  flavoring 
substance  {  182.20. 

Ascorbic  acid  (vitamin  C)  is  listed  as 
a  GRAS  ingredient  for  use  as  a  chemical 
preservative  (antioxidant)  (21  CFR 
182.3013).  in  dietary  supplements  (21 
CFR  182.5013).  and  as  a  nutrient  (21  CFR 
182.8013).  Ascorbyl  paimitate,  ascorbyl 
stearate.  calcium  ascorbate.  and  sodium 
ascorbate  are  listed  as  chemical 
preservatives  (21  CFR  182.314a  166.110. 
182.3189,  and  182.3731,  respectively). 
Ferrous  ascorbate  is  affirmed  as  GRAS 
for  use  as  a  nutrient  supplement  (21  CFR 
184.1307a).  although,  at  usual  levels  of 
intake,  ferrous  ascorbate  contributes 
little  vitamin  C  activity.  A  nicotinamide- 
ascorbic  acid  complex  is  listed  as  a 
special  dietary  and  nutritional  food 
additive  in  21  CFR  i  172.315. 

Tocopherols  are  listed  as  GRAS  for 
use  as  dietary  supplements  (21  CFR 
182.5890).  as  nutrients  (21  CFR  182.8890). 
and  as  chemical  preservatives 
(antioxidants,  in  21  CFR  1823890.  and 
inhibitors  of  nitrosamine  formation  (21 
CFR  184.1890)).  Alpha -tocopherol 
acetate  is  listed  as  GRAS  for  use  in 
dietary  supplements  (21  CFR  182.5602) 
and  as  a  nutrient  (21  CFR  182.8892). 

D.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  reviewed  all  relevant 

scientific  evidence  on  associations 


between  ingestion  of  antioxidant 
vitamins  (vitamins  C  and  E]  and  beta- 
carotene  and  reduced  risk  of  cancer. 
The  scientific  evidence  and  conclusions 
that  the  agency  reviewed  included  those 
in  the  "Surgeon  General's  Report  on 
Nutrition  mod  Health"  (Surgeon 
General's  Report)  (Ref.  4a),  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  35).  and  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  "Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref.  3).  The 
agency  also  reviewed  other 
authoritative  documents.  NRC's  "Diet 
and  Health"  (Ref.  2),  and 
"Recommended  Dietary  Allowances" 
(Ref.  14).  and  the  Life  Sciences  Research 
Office's  "Vitamin  A  and  Cancer"  (Ref. 
36).  "Vitamin  C  and  Cancer"  (Ref.  37) 
and  "Vitamin  E  and  Cancer  (Ref.  38). 

The  agency  updated  the  eindence 
reached  in  these  docimients  by 
reviewing  all  human  studies  in  the 
literature  subsequent  to  these 
documents  and  all  new  review  articles. 
The  updated  literature  search  began 
with  1987.  The  agency  also  considered 
the  results  of  animal  studies  to  the 
extent  that  they  clarified  human  studies 
or  suggested  possible  mechanisms  of 
action. 

To  assure  that  its  review  of  relevant 
evidence  was  complete.  FDA  requested, 
in  the  Federal  Register  of  March  28. 1991 
(56  FR  12932).  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(l)(A)(vi) 
and  (b)(l)(A)(x)  of  the  1990 
amendments.  The  topic  of  antioxidant 
vitamins  and  cancer  was  among  the  10 
subjects  on  which  the  agency  requested 
scientific  data  and  information.  The 
agency  reviewed  all  of  the  documents  it 
received,  including  letters,  press 
releases,  scientific  articles,  review 
articles,  and  recommendations.  Where 
appropriate,  data  submitted  in  scientific 
articles  were  considered  in  the  review  of 
the  scientific  literature  (section  II.) 

E.  Comments  Received  in  Responserto 
FDA 's  Request  for  Scientific  Data  end 
Information 

FDA  received  17  comments  in 
response  to  the  March  28, 1991  Federal 
Register  notice  (56  FR  12932)  concerning 
antioxidant  vitamins  and  cancer  health 
claims.  Of  the  comments  received  nine 
were  from  industry,  three  from 
professional  organizations,  two  from 
trade  associations,  one  from  an 
individual  consumer,  one  from  a  state 
government,  and  one  from  the 
Government  of  Canada. 

Over  435  references  were  received, 
including  recent  review  articles  on 
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between  ingestion  of  antioxidant 
vitamins  (vitamins  C  and  E]  and  beta- 
carotene  and  reduced  risk  of  cancer, 
in  The  scientific  evidence  and  conclusions 

\  in  that  the  agency  reviewed  included  those 

in  the  "Surgeon  General's  Report  on 
Nutrition  and  Health"  (Surgeon 
General's  Report)  (Ref.  4a).  "Nutrition 
d  and  Your  Health:  Dietary  Guidelines  for 

Americans"  (Ref.  35),  and  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  "Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref.  3).  The 
agency  also  reviewed  other 
authoritative  documents.  NRC's  'Diet 
and  Health"  (Ref.  2).  and 
"Recommended  Dietary  Allowances" 
(Ref.  14).  and  the  Life  Sciences  Research 
Office's  "Vitamin  A  and  Cancer"  (Ref. 
36),  "Vitamin  C  and  Cancer"  (Ref.  37} 
and  "Vitamin  E  and  Cancer  (Ref.  38). 
The  agency  updated  the  ei-idence 
reached  in  these  docimients  by 
reviewing  all  human  studies  in  the 
literature  subsequent  to  these 
documents  and  all  new  review  articles. 
The  updated  literature  search  began 
with  1987.  The  agency  also  considered 
the  results  of  animal  studies  to  the 
extent  that  they  clarified  human  studies 
or  suggested  possible  mechanisms  of 
action. 

To  assure  that  its  review  of  relevant 
evidence  was  complete.  FDA  requested, 
in  the  Federal  Register  of  March  2&,  1991 
(56  FR  12932).  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(l)(A)(vi) 
and  (b)(l)(A)(x)  of  the  1990 
amendments,  llie  topic  of  antioxidant 
vitamins  and  cancer  was  among  the  10 
subjects  on  which  the  agency  requested 
scientific  data  and  information.  The 
agency  reviewed  all  of  the  documents  it 
received,  including  letters,  press 
releases,  scientific  articles,  review 
articles,  and  recommendations.  Where 
appropriate,  data  submitted  in  scientific 
articles  were  considered  in  the  review  of 
the  scientific  literature  (section  II.) 

E.  Comments  Received  in  Response' to 
FDA 's  Request  for  Scientific  Data  end 
Information 

FDA  received  17  comments  in 
response  to  the  March  2&  1991  Federal 
Register  notice  (56  FR  12932)  concerning 
antioxidant  vitamins  and  cancer  health 
claims.  Of  the  comments  received,  nine 
were  from  industry,  three  from 
professional  organizations,  two  from 
trade  associaUons,  one  from  an 
individual  consumer,  one  from  a  state 
government,  and  one  from  the 
Government  of  Canada. 

Over  435  references  were  received, 
including  recent  review  articles  on 


antioxidant  vitamins  and  cancer.  Some 
of  the  responses  included  references 
only,  while  others  contained  references 
and  comments,  or  just  comments.  The 
comments  generally  cited  data  or 
opinions  from  specific  references.  The 
majority  of  the  comments  supported  a 
health  daim  relative  to  the  antioxidant 
vitamins  and  cancer.  In  general 
comments  from  manufacturers  and  trade 
associations,  as  well  as  from  a  few 
research  organizations,  argued  that  the 
evidence  for  beneficial  effects  of 
antioxidant  vitamins  in  relation  to 
cancer  is  strong,  or  even  compelling, 
that  these  substances  are  safe,  and 
therefore,  the  only  reasonable  course  of 
action  is  to  allow  health  claims  in  this 
area. 

The  regulatory  status  of  health  claims 
for  antioxidant  vitamins  and  cancer  in 
Canada  was  described  in  comments 
from  the  Director  General,  Food 
Directorate,  Health  and  Welfare, 
Canada.  The  official  position  of  Canada 
OD  the  relationship  of  diet  and  nutrients 
to  disease  and  the  metabolic  effects  of 
nutrients  is  stated  in  the  volume 
"Nutrition  Recommendations,  the  Report 
of  the  Scientific  Review  Committee- 
199a"  In  sections  related  to  Water- 
Soluble  Vitamins  and  Fat-Soluble 
Vitamins,  this  report  concluded  that,  for 
vitamin  C  aiKl  the  fat-soluble  vitamins, 
evidence  for  protection  against  cancer 
lacks  specificity  and  is  inconclusive. 
The  Govenunent  of  Canada  pointed  out 
that  health  claims  would  be  illegal  under 
Canadian  law  and  thus  advised  against 
such  claims. 

All  of  the  nine  responses  received 
from  industry  included  literature 
references  on  antioxidant  vitamins  and 
cancer.  One  chemical  company  provided 
data  to  demonstrate  the  efficacy  and 
safety  of  antioxidant  vitamins, 
especially  vitamins  C  and  E,  and  beta- 
carotene.  A  food  manufacturer 
suggested  that  FDA  also  consider  the 
interactions  between  antioxidant 
vitamins  and  selenium.  The  comment 
also  suggested  that  antioxidants  may  be 
depleted  by  oxidative  stress,  thereby 
enhancing  risk  of  a  variety  of  diseases 
including  heart  disease,  breast  and 
cervical  cancer.  A  diet  systems 
company  provided  a  tabular  summary 
concluding  that  antioxidant  vitamins 
(but  not  any  one  specifically)  are 
protective  against  cancers  of  the  breast 
and  colon.  Another  manufacturer  argued 
that  animal  research  and  human 
epidemiologic  and  blood  level  studies 
support  a  protective  effect  for  vitamin  E, 
vitamin  C,  and  beta-carotene,  but  that 
continued  research  is  warranted. 

A  pharmaceutical  manufacturer 
commented  that:  (1)  Free  radical 


damage  is  widely  accepted  as  a  major 
theory  of  carcinogenesis  and  that  the 
antioxidant  vitamins  are  effective 
inhibitors  of  this  procesr,  (2)  many 
persons  are  not  consuming  RDA  levels 
of  the  vitamins;  (3)  epidemiologic 
evidence  is  supportive  of  beneficial 
effects  by  the  antioxidant  vitamins,  and 
the  National  Cancer  Institute  and  the 
USDA  have  recommended  increased 
intakes  of  certain  foods  on  this  basis;  (4) 
there  is  little  or  no  evidence  that 
consumers  will  replace  conventional 
medical  care  with  dietary  "treatments'* 
for  cancer  or  other  disease;  and  (5) 
supplementation  is  beneficial  and 
essentially  risk-free.  A  pharmaceutical 
and  a  supplement  manufacturer  argued 
that  they  recommend  a  benefit/risk 
approach  instead  of  consideration  of 
only  what  has  been  established  as  an 
"incontrovertible  scientific  fact."  These 
two  pharmaceutical  manufacturers  also 
expressed  extreme  concern  and 
dissatisfaction  with  the  rulemaking 
process.  i 

FDA  notes  in  response  to  these 
comments  that  the  "benefit/risk"  or 
"essentially  risk-free"  rationale  does  not 
qualify  as  a  basis  for  a  health  claim.  The 
1990  amendments  provide  that  a  health 
claim  is  justified  only  if  the  agency 
determines,  based  on  the  totality  of 
publicly  available  scientific  evidence 
relating  the  nutrient  and  the  disease, 
that  there  is  significant  agreement 
among  quaUfied  experts  that  the  claim  is 
supported  by  such  evidence.  Therefore, 
the  agency  rejects  the  concepts  of 
"benefit/risk"  or  "essentially  risk-fi«e" 
as  basis  for  a  health  claim  because  of 
their  inconsistency  with  requirements  of 
the  1990  amendments.  ^ 

A  private  research  foundation 
commented  that  evidence  supports  the 
conclusion  that  increased  intakes  of 
micronuthents  including  the  antioxidant 
vitamins  lowers  the  risk  of  cancer, 
especially  in  the  stomach  and 
esophagus.  The  comments  stated, 
however,  that  the  emphasis  should  be 
on  avoiding  intake  of  carcinogens, 
rather  than  on  consumption  of 
anticarcinogens.  On  the  other  hand, 
another  professional  organization 
argued  that  there  should  be  no  doubt 
concerning  the  antioxidant  efficacy  of 
certain  vitamins. 

A  trade  association  conunented  that 
the  NRC's  book  "Diet  and  Health" 
(Committee  on  Diet  and  Health,  1989) 
virtually  ignored  this  important  topic  of 
antioxidant  vitamins  and  cancer,  even 
though  data  and  conclusions  of 
important  benefits  have  been  pubUshed 
by  respectable  scientists.  A  trade 
association  for  the  dietary  supplement 
industry  submitted  abstracts  on 


selenium  aiul  cancer.  It  also  cited 

evidence  that  vitamin  C  is  effective, 
both  in  animals  and  in  humans,  against 
a  wide  variety  of  cancer  types/sites, 
through  a  variety  of  mechanisms,  and 
with  exposure  of  animals  to  a  variety  of 
carcinogens. 

A  state  government  agency  provided 
only  general  comments  on  the  nutrient 
health  relationships  it  believes  must  be 
established  to  justify  any  health  claim,      t 
This  agency  recommended  that 
scientific  agreement  should  be 
considered  the  cornerstone  of  any 
health  claim.  This  state  goverrmient 
agency  and  a  professional  organization, 
however,  urged  that  FDA  be  extremely 
cautious  in  making  its  decision. 

The  agency  has  considered  each  of 
these  comments  in  Its  development  of 
this  proposal. 

F.  Criteria  for  Evaluation  of  Scientific 
Evidence 

FDA  has  evaluated  the  data  from 
human  studies  against  general  criteria 
for  good  experimental  desigiu  execution, 
and  analysis.  The  criteria  used  in 
evaluating  epidemiological  studies 
included: 

(1)  Reliability  and  accuracy  of  the 
methods  used  in  food  intake  analysis 
and  measurement  of  disease  endpoinis; 

(2)  Choice  of  control  subjects  (e.g.. 
hospital-based  versus  population- 
based): 

(3)  Representativeness  of  subjects; 

(4)  Control  of  confounding  factors, 
particularly  fat,  which  has  an  inverse 
correlation  with,  and  fiber  intake  which 
has  a  positive  correlation  with,  fruit  and 
vegetable  intake,?*  data  analysis; 

(5)  Potential  for  misclassificalion  of 
individuals  with  regard  to  dietary 
exposure  or  disease  end  points; 

(6)  Presence  of  recall  bias  and 
interviewer  bias;  and 

(7)  Degree  of  compliance  and  how 
compliance  was  assessed. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  (see 
"Assessment"  colunm  of  tables 
following  each  antioxidant  vitamin).  The 
agency  then  assessed  the  strength  of  the 
overall  combined  evidence  (e.g., 
epidemiologic  studies  and  animal 
studies),  taking  into  account  the  strength 
of  the  association,  the  consistency  of 
findings,  specificity  of  the  association, 
evidence  for  a  biological  mechanism, 
and  presence  or  absence  of  a  dose- 
response  relationship.  FDA's 
conclusions  reflect  the  strength, 
consistency,  and  preponderance  of  data. 


60630  Federal  Register  /  Vol.  56,  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules 


II.  Review  of  Scientific  Evidence:  Beta- 
Carotene 

A.  Federal  Government  Documents  and 
Statements 

In  1988.  "The  Surgeon  General's 
Report  on  Nutrition  and  Health  (Ref.  4a) 
considered  the  role  of  carotenoids  in 
cancer.  The  report  concluded  that  some 
epidemiologic  studies  provide  suggestive 
evidence  that  frequent  consumption  of 
vegetables  and  fruits,  particularly  dark 
green  and  deep  yellow  vegetables  which 
contain  carotenoids.  including  the  beta- 
carotene  precursor  of  vitamin  A.  may 
lower  risk  for  cancers  of  the  lung  and 
bladder  as  well  as  some  cancers  of  the 
alimentary  tract.  The  report  pointed  out, 
however,  that  these  studies  have  not 
ruled  out  the  possibility  of  protection 
from  some  other  active  component  of 
fruits  and  vegetables.  Until  the  results  of 
chemoprevention  clinical  intervention 
trials  examining  these  relationships 
become  available,  the  report  stated  that 
it  could  conclude  only  that  an  increase 
in  consumption  of  fruits  and  vegetables 
might  benefit  persons  who  now  consume 
below  average  amounts  of  these  foods. 
No  risks  from  consumption  of  beta 
carotene  or  carotenoids  were  identified. 

USDA  and  DHHS  in  "Nutrition  and 
Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  35)  recommended  the 
consumption  of  generous  portions  of 
vegetables  and  fruit,  but  did  not  make  a 
specific  reference  to  the  role  of 
increased  consumption  of  these  foods 
and  the  lowered  risk  of  cancer. 

B.  Other  Authoritative  Documents  and 
Statements 

The  NAS  1989  report  on  "Diet  and 
Health"  (Ref.  2)  found  that  there  is 
strong  evidence  that  a  low  intake  of 
carotenoids,  which  are  present  in  green 
and  yellow  vegetables,  is  related  to  an 
increased  risk  of  developing  lung  cancer. 
The  report  stated  that  the  mechanism 
for  the  link  between  frequent 
consumption  of  vegetables  and  fruits, 
especially  green  and  yellow  vegetables 
and  citrus  fruits,  and  decreased 
susceptibility  to  cancers  of  the  lung, 
stomach,  and  large  intestine  is  not  well 
understood  because  the  responsible 
agents  in  these  foods  and  the 
mechanisms  for  their  protective  effect 
have  not  been  fully  determined. 

The  10th  edition  of  the 
"Recommended  Dietary  Allowances" 
(Ref.  14)  contains  a  discussion  of 
carotenoids  with  regard  to  the 
recommended  allowances  for  vitamin  A. 
The  report  stated  that  most  carotenoids, 
unlike  vitamin  A,  trap  free  radicals  and 
remove  reactive  oxygen  molecules 
which  can  cause  changes  in  cells.  The 
report  further  stated  that  because  only 


about  10  percent  of  carotenoids  in 
nature  show  provitamin  A  activity,  any 
anticancer  effects  that  carotenoids 
possess  might  be  related  more  to  their 
antioxidant  or  other  properties  than  to 
their  conversion  into  vitamin  A.  The 
RDA  report  suggested  that,  a  generous 
intake  of  carotenoid-rich  foods  may  be 
of  benefit. 

The  Life  Sciences  Research  Office 
(Ref.  36)  reviewed  the  recent  scientific 
literature  on  "Vitamin  A  (including  beta- 
carotene)  and  Cancer"  and  concluded 
that:  (1)  The  data  relating  vitamin  A  to 
cancer  are  inconclusive,  (2)  the  strongest 
evidence  supports  a  possible  protective 
role  of  fruits  and  vegetables  in  reducing 
the  rates  of  cancer  of  various  sites, 
particularly  cancers  of  the  lungs,  colon/ 
rectum  and  breast,  and  (3)  the  beta- 
carotene  content  of  these  foods  may,  in 
part,  be  exerting  some  of  the  effects. 

C.  Review  of  the  Scientific  Literature 

The  agency  reviewed  available 
scientific  evidence  on  beta-carotene  and 
carotenoids  and  cancer  provided  by 
epidemiological  studies  (prospective  and 
retrospective)  and  clinical  studies 
published  since  the  publication  of  'The 
Surgeon  General's  Report  on  Nutrition 
and  Health"  (Ref.  4a).  The  data  that 
FDA  reviewed  were  evaluated 
according  to  specific  criteria?  Studies 
that  involved  healthy  matched  controls 
(e.g.,  age,  sex,  and  ethnic  origin)  that 
were  controlled  for  confounders,  such  as 
smoking,  and  that  used  vahdated 
dietary  assessment  instruments, 
appropriate  storage  conditions  for  test 
samples,  and  adequate  sample  size  were 
given  the  greatest  weight  by  FDA.  When 
the  possibility  could  not  be  excluded 
that  the  observed  association  was 
mainly  a  result  of  the  disease  altering 
indications  of  beta-carotene,  or  resulted 
from  an  effect  of  another  substance  in 
the  foodstuff  influencing  the  disease,  the 
study  was  given  less  weight. 

1.  Primary  Human  Studies 

Epidemiological  studies  of  a 
retrospective  nature  that  have  assessed 
consumption  of  fruits  and  vegetables  in 
relation  to  cancer  mortality  are  shown 
in  Table  1.  Most  of  these  case-control 
retrospective  studies  show  an  inverse 
association  between  intakes  of  fruits 
and  vegetables  rich  in  carotenoids  and 
the  risk  of  lung  cancer.  However,  some 
studies  also  show  that  intakes  of  these 
foods  are  associated  with  a  lowered  risk 
of  colorectal  and  stomach  cancers. 

LeMarchand  and  coworkers  (Ref.  39) 
reported  that  higher  intakes  of  foods 
containing  beta-carotene  are  associated 
with  lower  risk  of  lung  cancer  in  a  multi- 
ethnic population  of  men  and  women  in 
Hawaii.  'These  researchers  also  reported 


stronger  associations  of  lower  lung 
cancer  risks  with  consumption  of  all 
vegetables,  dark  green  and  cruciferous 
vegetables,  and  tomatoes  than  with 
consumption  of  beta-carotene. 

Bond  and  coworkers  (Ref.  40)  reported 
similar  findings  of  a  lower  lung  cancer 
risk  with  higher  intakes  of  foods  with  a 
high  carotenoid  index  in  a  population  of 
chemical  company  employees  in  Texas. 
Recently,  upon  reevaluation  of  data 
relating  dietary  intake  to  prostate 
cancer,  these  researchers  (Ref.  41) 
reported  that  beta-carotene  intake  is  not 
associated  with  prostate  cancer  risk. 
Prostate  cancer  risk,  however,  was 
reported  to  be  inversely  related  to 
intake  of  foods  containing  beta-carotene 
in  men  over  70  years  of  age  in  two 
studies  conducted  in  Japan  (Refs.  42  and 
43). 

Adjusted  risk  of  ovarian  cancer  was 
reduced  with  high  intakes  of  beta- 
carotene  in  the  study  of  Slattery  et  al. 
(Ref.  44).  In  a  study  conducted  in 
England,  Coggon  et  al.  (Ref.  45)  reported 
that  intakes  of  fruits  and  salad 
vegetables  were  inversely  associated 
with  risk  of  stomach  cancer.  Kune  et  al. 
(Ref.  46)  and  LaVecchia  et  al.  (Ref.  47) 
reported  that  risks  of  colorectal  cancer 
were  inversely  associated  with  higher 
intakes  of  vegetables  containing  beta- 
carotene  or  those  with  a  higher 
carotenoid  index  and  vitamin  C.  In  both 
of  these  studies,  however,  as  with  other 
studies  showing  a  significant  inverse 
relationship  of  higher  intakes  of  fruits 
and  vegetables  and  cancer  risks, 
complementary  effects  of  the 
antioxidants  or  effects  of  other 
components  of  the  foods  cannot  be  ruled 
out  as  the  cause  of  the  observed 
association. 

In  a  unique  type  of  case-control 
retrospective  study.  Smith  and  Waller 
(Ref  50)  included  immediate  family 
members  of  cancer  patients  and 
immediate  family  members  of  control 
hospitalized  subjects  in  assessing  the 
association  between  serum  beta- 
carotene  and  cancer.  Lower  serum 
levels  of  beta-carotene  were  observed  in 
patients  with  cancer  of  the  lung, 
stomach,  esophagus,  small  intestine, 
cervix  and  uterus.  Lower  serum  levels  of 
beta-carotene  were  also  found  in 
relatives  of  the  cancer  patients 
compared  to  serum  levels  in  control 
subjects  and  their  relatives.  The 
inclusion  of  immediate  family  members 
as  part  of  the  study  design  corrects  for 
effects  from  the  illness.  Additionally,  the 
matching  of  subjects  as  to  smoking 
status,  age,  sex,  length  of  sample  storage 
as  well  as  the  use  of  relatives,  make  the 
findings  in  this  study  consistent  with 
those  of  prospective  studies. 
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stronger  associations  of  lower  lung 
cancer  risks  with  consumption  of  all 
vegetables,  dark  green  and  cruciferous 
vegetables,  and  tomatoes  than  with 
consumption  of  beta-carotene. 

Bond  and  coworkers  (Ref.  40)  reported 
similar  findings  of  a  lower  lung  cancer 
risk  with  higher  intakes  of  foods  with  a 
high  carotenoid  index  in  a  population  of 
chemical  company  employees  in  Texas. 
Recently,  upon  reevaluation  of  data 
relating  dietary  intake  to  prostate 
cancer,  these  researchers  (Ref.  41) 
reported  that  beta-carotene  intake  is  not 
associated  with  prostate  cancer  risk. 
Prostate  cancer  risk,  however,  was 
reported  to  be  inversely  related  to 
intake  of  foods  containing  beta-carotene 
in  men  over  70  years  of  age  in  two 
studies  conducted  in  Japan  (Refs.  42  and 
43). 

Adjusted  risk  of  ovarian  cancer  was 
reduced  with  high  intakes  of  beta- 
carotene  in  the  study  of  Slattery  et  al. 
(Ref.  44).  In  a  study  conducted  in 
England,  Coggon  et  al.  (Ref.  45)  reported 
that  intakes  of  fruits  and  salad 
vegetables  were  inversely  associated 
with  risk  of  stomach  cancer.  Kune  et  al. 
(Ref.  46)  and  LaVecchia  et  al.  (Ref.  47) 
reported  that  risks  of  colorectal  cancer 
were  inversely  associated  with  higher 
intakes  of  vegetables  containing  beta-    - 
carotene  or  those  with  a  higher 
carotenoid  index  and  vitamin  C.  In  both 
of  these  studies,  however,  as  with  other 
studies  showing  a  significant  inverse 
relationship  of  higher  intakes  of  fruits 
and  vegetables  and  cancer  risks, 
complementary  effects  of  the 
antioxidants  or  effects  of  other 
components  of  the  foods  cannot  be  ruled 
out  as  the  cause  of  the  observed 
association. 

In  a  unique  type  of  case-control 
retrospective  study.  Smith  and  Waller 
(Ref.  50)  included  immediate  family 
members  of  cancer  patients  and 
immediate  family  members  of  control 
hospitalized  subjects  in  assessing  the 
association  between  serum  beta- 
carotene  and  cancer.  Lower  serum 
levels  of  beta-carotene  were  observed  in 
patients  with  cancer  of  the  lung, 
stomach,  esophagus,  small  intestine, 
cervix  and  uterus.  Lower  serum  levels  of 
beta-carotene  were  also  found  in 
relatives  of  the  cancer  patients 
compared  to  serum  levels  in  control 
subjects  and  their  relatives.  The 
inclusion  of  immediate  family  members 
as  part  of  the  study  design  corrects  for 
effects  from  the  illness.  Additionally,  the 
matching  of  subjects  as  to  smoking 
status,  age,  sex,  length  of  sample  storage 
as  well  as  the  use  of  relatives,  make  the 
fmdings  in  this  study  consistent  with 
those  of  prospective  studies. 
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Prospective  studies  shown  in  Table  2 
assessed  dietary  intake  of  foods  rich  in 
carotenoids  and  the  subsequent 
development  of  cancer.  There  was  an 
inverse  association  between  intake  of 
carotcnoid-rich  fruits  and  vegetables 
and  risks  of  breast,  lung,  and  other 
epithelial  cancers  in  three  studies  (Refs. 
51  through  53).  However,  Paganini-Hill 
et  al.  (Ref.  54)  reported  no  association 
between  intake  of  bcta-carotene-rich 
foods  and  cancer  at  various  sites. 

In  prospective  studies  (Table  3)  in 
which  serum  or  plasma  carotenoid 
levels  were  measured  in  subjects  who 
later  developed  cancer,  Wald  et  al. 
(Refs.  55  through  57)  and  Connett  et  al. 
(Ref.  5fi)  reported  an  inverse  association 
between  blood  beta-carotene  levels  and 
lung  and  stomach  cancers.  In  a  12-year 
followup  prospective  study,  overall 
cancer  mortality  was  inversely 
associated  with  plasma  carotene 
adjusted  for  cholesterol  levels,  and 
bronchus  and  stomach  cancers  were 
inversely  associated  with  total  plasma 
carotene  (Refs.  59  and  60). 

Premalignancy  studies,  or  those  in 
which  neoplastic  changes  in  a  tissue  do 
not  affect  appetite  and  food  intake  or 
carotenoid  metabolism  in  blood,  ofTer 
the  advantage  of  early  diagnosis  and 
assessment  of  dietary  associations.  An 
example  of  premalignancy  studies  are 
case-control  studies  of  cervical 
dysplasia  and  in  situ  carcinogenesis  in 
which  the  stage  of  cancer  development 
is  diagnosed  by  microscopic 
examination  of  cells.  Beta-carotene 
exposure  was  assessed  as  intake  of 
deep  green  and  yellow  vegetables, 
dietary  beta-carotene,  or  plasma  beta- 
carotene  levels.  Beta-carotene  exposure 
from  either  of  the  above  dietary  sources 
was  inversely  correlated  with  the 
incidence  of  premalignancy  in  all  but 
one  of  the  studies  reported  (Table  4) 
(Refs.  62  through  66).  In  a  small  group  of 
cases  and  controls,  De  Vet  et  al.  (Ref. 
67)  found  no  association  between  beta- 
carotene  supplements,  consumed  at  10 
mg  per  day  for  1  month,  and  changes  in 
cervical  dysplasia.  The  authors 
suggested  that  the  supplementation 
period  may  have  been  too  short  to 
provide  conclusive  results. 

A  number  of  chemoprevention 
intervention  trials  are  underway  that  are 
aimed  at  preventing  or  reducing  the 
recurrence  of  malignancies  (Table  5). 
These  trials  will  be  ongoing  for  some 
time  because  of  the  long  latency  period 
.   for  cancer.  Subjects  are  given  beta- 
carotene  in  capsule  or  tablet  form  as  a 
supplement  to  the  beta-carotene  and 
other  carotenoids  consumed  through 
Iheir  diets.  The  information  gathered 
from  these  dinical  intervention  trials 


should  provide  important  information 
regarding  the  efficacy  of  the  carotenoids 
either  atone  or  in  combination  with 
other  antioxidants  in  altering  the  cancer 
incidence. 

One  intervention  trial  of  relatively 
short  duration  examined  the  effects  of 
beta-carotene  with  and  without  vitamin 
A  supplementation  on  oral  leukoplakia 
(a  condition  of  white,  rough,  sometimes 
fissured  patches  on  the  mucous 
membranes  of  the  oral  cavity  that 
cannot  be  rubbed  off,  and  which  occur 
most  often  in  smokers)  in  persons  who 
frequently  chewed  betel  (Ref.  68).  After 
3  months  there  was  a  reduction  in 
symptoms  in  both  beta-carotene  groups, 
and  after  6  months  the  investigators 
observed  a  signiHcant  regression  of  this 
condition. 

A  trial  of  longer  duration,  which 
examined  the  role  of  beta-carotene  in 
preventing  new  occurrences  of 
nonmelaDoma  basal  cell  and  squamous 
cell  carcinomas  of  the  skin,  has  been 
completed  (Ref.  20).  Five  hundred 
eighty-two  subjects  were  supplemented 
with  50  mg  beta-carotene  per  day. 
Median  plasma  concentrations  after  1 
year  of  supplementation  increased  10- 
fold,  with  the  largest  increase  occurring 
in  nonsmokers,  women  and  leaner 
subiects  (Ref.  69).  No  effects  on  new 
nonmelanoma  basal  cell  and  squamous 
cell  carcinomas  of  the  skin  from  the 
supplementation  of  beta-carotene  were 
observed.  It  has  been  hypothesized  (Ref. 
71)  that  one  reason  for  the  lack  of  effect 
observed  may  be  that  the  amount  of 
beta-carotene  administered  in  the  trial 
(50  mg  per  day)  may  be  less  than  that 
suggested  by  other  studies  (e.g..  30  to 
300  mg  per  day)  to  potentially  reduce  the 
risk  of  the  recurrence  of  this  type  of 
cancer.  A  number  of  other  explanations 
for  the  lack  of  effect  are  also  possible. 
Other  clinical  trials  employ  beta- 
carotene  alone  or  in  combination  with 
vitamins  A.  C  or  E  (for  summary,  see 
Table  5). 

2.  Supporting  Data  From  Animal  Studies 

Experimental  cancer  in  animals 
occurs  by  administering  a  chemical 
compound,  exposure  to  irradiation  or 
ultraviolet  light,  or  a  combination  of  the 
two.  The  efficacy  of  beta-carotene  or 
other  carotenoids  reducing  the  incidence 
of  tumors  has  been  demonstrated  at 
various  sites  in  different  animal  models. 
These  tumor  sites  include  salivary 
gland,  skin,  mammary  tissue,  colon,  and 
stomach  (Ref.  72a).  Moreover,  feeding  a 
naturally  occurring  source  of  beta- 
carotene,  algae  Dunaliella  bardawil. 
resulted  in  arked  inhibition  of 
spontaneous  mammary  tumors  (Ref.  73). 


3.  Safety  Issues 

No  risks  from  consumption  of  beta- 
carotene  intake  per  se  or  carotenoids 
were  identified  in  any  of  the  above 
reports.  Carotenoids.  even  when 
ingested  in  very  large  amounts  for       ' 
weeks  to  years,  are  not  known  to  be 
toxic  (Ref.  135).  An  important  reason  for 
their  tack  of  toxicity  is  their  relatively 
limited  conversion  to  vitamin  A  in  the 
intestine,  liver,  and  other  organs. 
Carotenoids  taken  in  large  doses  for 
several  weeks  are  absorbed  well  enough 
to  color  the  adipose  tissue  stores, 
ipcluding  the  subcutaneous  fat.  Thus. 
the  skin,  especially  the  palms  of  the 
hands  and  the  soles  of  the  feet,  appears 
yellow. 

D.  Conclusions 

Evidence  relating  beta-carotene 
intake  per  se  to  reduced  risk  of  cancer  in 
humans  is,  at  this  time,  inconclusive. 
There  is  strong  evidence  that  high 
intakes  of  fruits  and  vegetables  rich  in 
carotenoids  are  associated  with  a 
reduced  risk  of  developing  cancer. 
However,  whether  the  components  of 
fmits  and  vegetables  responsible  for 
reducing  the  apparent  effect  are  beta- 
carotene  and  other  carotenoids  or  some 
other  compound  remains  unknown.  Tlie 
positive  effects  of  beta-carotene 
administration  in  lowering  the  frequency 
and  severity  of  experimental  cancer  In 
animals  suggest  that  effects  are  the 
result  of  antioxidant  properties.  The 
conclusions  cannot  be  directly  applied 
to  humans  partly  because  the  type  and 
amount  of  carcinogen  exposure  in  the 
experimental  conditions  was  not  similar 
to  human  exposure. 

The  most  promising  prospects  of 
clarifying  the  possible  role  for 
carotenoids  in  human  cancer  risk  rests 
with  the  clinical  intervention  trials  that 
are  currently  in  progress.  In  these  trials, 
the  administration  of  purified  beta- 
carotene  supplements  to  individuals  at 
increased  risk  for  developing  cancer  can 
provide  nwre  information  regarding  the 
direct  role  of  beta-carotene.  However, 
based  on  all  of  the  scientific  evidence 
published  since  1987  on  the  role  of 
carotenoids  in  human  cancer  risk,  the 
agency  finds  only  that  the  conclusion  of 
the  Surgeon  General's  Report  (Ref.  4a) 
remains  valid;  the  Surgeon  General's 
report  concluded  that  some 
epidemiologic  studies  provide  suggestive 
evidence  that  frequent  consumption  of 
vegetables  and  fruits,  particulariy  dark 
green  and  deep  yellow  vegetables  which 
contain  carotenoids.  including  beta- 
carotene,  may  lower  risk  for  cancers  of 
the  lung  and  bladder,  as  well  as  some 
cancers  of  the  alimentary  tract. 
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Moreover,  the  recommendation  in  the 
"U.S.  Dietary  Guidelines"  to  consume 
gpnerous  portions  of  fruits  and 
vfigetables  remains  appropriate  advice. 

E.  Tentative  Decision  To  Deny  a  Health 
Claim  Relating  to  Ingestion  of 
Carotenoids  to  Risk  of  Cancer 

Evidence  of  a  direct  relationship 
between  beta-carotene  intake  and 
lowered  risk  of  developing  cancer  at 
various  sites  in  humans  is  inconclusive. 
The  primary  source  of  beta-carotene  in 
the  U.S.  diet  is  green  and  yellow  fruits 
and  vegetables.  From  epidemiological 
data,  there  is  strong  evidence  that 
consumption  of  fruits  and  vegetables 
has  an  associative  relationship  to 
lowered  risk  of  cancer  at  various  sites  in 
humans.  However,  whether  the 
protective  effects  of  fruits  and 
vegetables  against  cancer  risk  is  the 
result  of  beta-carotene  content  or  some 
other  component  remains  unknown. 
Experimentally  induced  cancer  at 
various  sites  in  animals  has  been  shown 
to  be  delayed  and  decreased  in 
frequency  with  beta-carotene 
administration.  This  effect  in  animals  is 
through  the  antioxidant  potential  of  the 
beta-carotene.  Clinical  intervention 
trials  for  cancer  that  are  in  progress 
may,  in  a  few  years,  provide  additional 
information  of  effect  of  beta-carotene 
per  se,  rather  than  foods  pontaining  this 
substance,  on  cancer. 

FDA  has  tentatively  determined, 
based  on  all  of  the  publicly  available 
scientific  evidence  regarding  an 
association  between  beta-carotene  and 
cancer,  that  there  is  not  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
expertise  to  evaluate  such  claims,  that  a 
claim  associating  beta-carotene  to  the 
risk  of  cancer  is  supported  by  such 
evidence. 

The  agency  recognizes  that  the 
evidence  is  strong  that  consumption  of 
fruits  and  vegetables,  good  sources  of 
beta-carotene,  is  associated  with 
lowered  risk  of  cancer  at  a  number  of 
sites.  However,  the  agency  believes  that 
the  data  are  not  sufficiently  convincing 
that  beta-carotene  per  se  is  responsible 
for  this  association.  Further,  even  if  the 
evidence  for  a  cause-and-effect 
relationship  of  beta-carotene  intake 
with  lowered  risk  of  cancer  was 
assumed  to  be  adequate,  the  agency 
finds  the  data  to  be  insufficient  to 
determine  the  quantity  of  beta-carotene 
needed  to  produce  the  effect.  If  such 
data  were  available,  it  would  be 
necessary  for  the  agency  to  determine 
whether  the  food  supply  already 
provides  enough  beta-carotene  to 
produce  that  effect. 


In  summary,  the  agency  requests 
submission  of  data  which  directly  bear 
on:  (1)  Whether  beta-carotene  per  se. 
rather  than  some  other  component  of 
food,  decreases  the  risk  of  canc^  in 
humans,  and  (2)  the  range  of  beta- 
carotene  intake  which  produces  this 
effect. 

III.  Review  of  the  Scientific  Evidence: 
Vitamin  C 

A.  Federal  Government  Documents 

"The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  4a)  reviewed 
human  studies  relating  to  associations 
between  vitamin  C  and  cancers  of 
specific  sites.  These  included  studies  of 
foods  that  contain  vitamin  C  and 
cancers  of  the  esophagus,  stomach,  and 
cervix.  The  report  also  reviewed:  (1) 
Studies  that  showed  that  colonic  polyps 
regressed  or  decreased  in  area  with 
vitamin  C  therapy;  and  (2)  studies  that 
reported  variable  effects  (positive  and 
negative)  of  supplements  of  vitamin  C 
and  vitamin  E  on  formation  of  fecal 
mutagens  (Ref.  4a).  The  report  also 
noted  that  most  studies  demonstrating 
beneficial  effects  of  vitamin  C  did  not 
quantify  its  actual  intake  (Ref.  4a).  The 
report  concluded  that  no  wholly 
consistent  picture  of  the  role  of  vitamin 
C  in  human  cancer  has  been  defined. 

The  Surgeon  General's  report  also 
observed  that,  despite  limitations  in  the 
data,  the  American  Cancer  Society 
guidelines  recommend  consuming  foods 
rich  in  vitamins  A  and  C.  and  that  the 
National  Cancer  Institute  suggests 
eating  a  variety  of  fruits  and  vegetables 
to  ensure  an  adequate  supply  of  vitamin 
C  (Ref  4a).  There  is  no  adequate 
evidence  that  larger  intakes  of  vitamin  C 
provide  any  additional  benefits  (Ref 
4a). 

The  1990  "Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans"  (Ref 
35)  recommends  consumption  of  diets 
with  "plenty"  of  vegetables  and  fruits. 
Such  diets  contain  generous  levels  of  the 
antioxidant  vitamins,  which  were 
recommended  because  fruits,  vegetables 
and  whole  grain  cereals  are  likely  to 
reduce  the  fat  content  of  the  diet,  a 
change  associated  with  decreased  risk 
of  cancer.  Any  possible  direct 
association  of  antioxidant  vitamins  with 
lowered  risk  of  cancer  was  not 
discussed. 

The  DHHS  "Healthy  People  2(XX)" 
(Ref  3)  recommends  increased 
consumption  of  complex  carbohydrates 
and  fiber-containing  foods  to  5  of  more 
daily  servings  of  vegetables  (including 
legumes)  and  fruits  and  6  or  more  daily 
servings  of  grain  products.  Vegetables, 
fruits,  and  grains  are  good  sources  of 
complex  carbohydrates  and  fiber  as 


well  as  of  several  vitamins  and 
minerals.  The  report  noted  that  dietary 
patterns  with  higher  intakes  of 
vegetables,  fruits,  and  grains  are 
associated  with  a  variety  of  health 
benefits  including  a  decreased  risk  for 
some  types  of  cancer  (Refs.  2  and  4a). 

B.  Other  Authoritative  Documents 

The  NAS  in  its  1989  Report  "Diet  and 
Health"  (Ref  2)  reviewed  and 
summarized  the  role  of  dietary  factors 
as  related  to  risk  of  various  types  of 
cancer.  The  NAS  reviewed 
epidemiologic  data  and  evidence  from 
animal  studies  and  studies  on 
mechanisms  of  carcinogenesis. 

The  report  reviewed  associations 
among  dietary  factors  and  stomach 
cancer.  It  described  major  dietary 
associations  between  gastric  cancer  and 
consumption  of  dried,  salted,  or  smoked 
fish  or  pickled  vegetables  (foods  high  in 
salt  and  nitrates).  It  also  indicated  that  a 
second  major  dietary  association 
observed  with  stomach  cancer  is  the 
protective  effect  of  fresh  fruits, 
vegetables,  and  vitamins,  particularly 
vitamin  C.  The  report  noted  in  summary 
that  stomach  cancer  is  associated  with 
diets  containing  large  amounts  of  salt- 
preserved  foods  and  low  levels  of  fresh 
fruits  and  vegetables.  The  report  found, 
however,  that  evidence  was 
inconclusive  concerning  the  significant 
decline  in  stomach  cancer  mortality  in 
the  United  States  over  the  last  half- 
century  relating  to  dietary  shifts  away 
from  consumption  of  high  salt-preserved 
foods  and  toward  increased 
consumption  of  fruits  and  vegetables 
(Ref  2). 

In  summary,  the  report  stated  that 
although  the  contribution  of  diet  to  total 
incidence  and  mortality  from  cancer  in 
the  United  States  cannot  be  determined 
with  certainty,  it  is  reasonable  that 
approximately  one-third  of  all  cancer 
mortality  may  be  related  to  diet.  Data  on 
the  carcinogenicity  of  most  components 
of  human  diets  are  quite  limited, 
however,  and  the  exact  mechanism  of 
carcinogenesis  in  humans  have  not  yet 
been  established  for  any  diet-related 
cancer  (Ref  2). 

The  NAS  in  its  "Recommended 
Dietary  Allowances"  (Ref  14)  noted  that 
vitamin  C  may  prevent  the  formation  of 
carcinogenic  nitrosamines  by  reducing 
nitrites.  The  NAS  concluded  that 
ingestion  of  fruits  and  vegetables  rich  in 
vitamm  C  has  been  associated  with 
reduced  incidence  of  some  cancers,  but 
that  there  is  no  evidence  that  vitamin  C 
is  responsible  for  such  effects. 

The  Life  Sciences  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology,  reviewed  the 
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well  as  of  several  vitamins  and 
jar        minerals.  The  report  noted  that  dietary 
!.  patterns  with  higher  intakes  of 

f  vegetables,  fruits,  and  grains  are 

associated  with  a  variety  of  health 
benefits  including  a  decreased  risk  for 
some  types  of  cancer  (Refs.  2  and  4a). 

B.  Other  Authoritative  Documents 

^'  The  NAS  in  its  1989  Report  "Diet  and 

Health"  (Ref.  2)  reviewed  and 
summarized  the  role  of  dietary  factors 
,  as  related  to  risk  of  various  types  of 

cancer.  The  NAS  reviewed 
epidemiologic  data  and  evidence  from 
animal  studies  and  studies  on 
mechanisms  of  carcinogenesis. 

The  report  reviewed  associations 
among  dietary  factors  and  stomach 
cancer.  It  described  major  dietary 
associations  between  gastric  cancer  and 
consumption  of  dried,  salted,  or  smoked 
fish  or  pickled  vegetables  (foods  high  in 
salt  and  nitrates).  It  also  indicated  that  a 
second  major  dietary  association 
observed  with  stomach  cancer  is  the 
protective  effect  of  fresh  fruits, 
vegetables,  and  vitamins,  particularly 
vitamin  C.  The  report  noted  in  summary 
that  stomach  cancer  is  associated  with 
diets  containing  large  amounts  of  salt- 
preserved  foods  and  low  levels  of  fresh 
fruits  and  vegetables.  The  report  found, 
however,  that  evidence  was 
inconclusive  concerning  the  significant 
decline  in  stomach  cancer  mortality  in 
the  United  States  over  the  last  half- 
century  relating  to  dietary  shifts  away 
from  consumption  of  high  salt-preserved 
foods  and  toward  increased 
consumption  of  fruits  and  vegetables 
(Ref.  2). 

In  summary,  the  report  stated  that 
although  the  contribution  of  diet  to  total 
incidence  and  mortality  from  cancer  in 
the  United  States  cannot  be  determined 
with  certainty,  it  is  reasonable  that 
approximately  one-third  of  all  cancer 
mortality  may  be  related  to  diet.  Data  on 
the  carcinogenicity  of  most  components 
of  human  diets  are  quite  limited, 
however,  and  the  exact  mechanism  of 
carcinogenesis  in  humans  have  not  yet 
been  established  for  any  diet-related 
cancer  (Ref.  2). 

The  NAS  in  its  "Recommended 
Dietary  Allowances"  (Ref.  14)  noted  that 
vitamin  C  may  prevent  the  formation  of 
carcinogenic  nitrosamines  by  reducing 
nitrites.  The  NAS  concluded  that 
ingestion  of  fruits  and  vegetables  rich  in 
vitami'n  C  has  been  associated  with 
reduced  incidence  of  some  cancers,  but 
that  there  is  no  evidence  that  vitamin  C 
is  responsible  for  such  effects. 

The  Life  Sciences  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology,  reviewed  the 


relationship  between  ingestion  of 
vitamin  C  or  foods  rich  in  vitamin  C  and 
cancer  (Ref.  37).  The  report  concluded 
that  epidemiologic  studies  have 
provided  evidence  for  a  role  of  nutrients 
in  the  reduction  of  the  risk  of  specific 
cancers.  The  report  found  that  one  of  the 
most  consistent  epidemiologic  findings 
has  been  an  association  between  high 
intakes  of  vitamin  C-rich  foods  and  a 
reduction  in  risk  of  stomach  cancer  (Ref. 
29).  The  report  noted  that  intake  of 
citrus  fruits  has  been  associated  with  a 
significantly  reduced  risk  of  oral  cancer, 
and  that  risk  of  esophageal  cancer  was 
reduced  with  increased  intakes  of 
vitamin  C-rich  fruits  and  juices.  Intake 
of  vitamin  C-rich  foods,  the  report 
concluded,  appears  to  have  no 
relationship  to  cancers  of  the  colon, 
prostate,  or  ovary.  The  report  found  that 
results  with  respect  to  pancreatic  cancer 
are  equivocal,  and  results  with  respect 
to  vitamin  C  and  breast  cancer  are 
inconsistent  (Refs.  2  and  29). 

C.  Review  of  the  Scientific  Literature 

The  agency  reviewed  the  publicly 
available  scientific  evidence  on  vitamin 
C  and  cancer  provided  by  epidemiologic 
and  clinical  studies  in  accord  with  the 
standard  described  in  the  general 
document  on  health  claims  on  foods 
(published  elsewhere  in  this  Federal 
Register).  Studies  that  included  healthy 
matched  (e.g.,  age,  sex,  and  race) 
controls,  that  controlled  for  confounders 
such  as  smoking,  and  that  used 
validated  dietary  assessment 
instruments  and  adequate  study  size 
were  given  the  highest  weight.  When  the 
possibility  could  not  be  excluded  that 
the  observed  association  was  mainly  a 
result  of  the  disease  altering  indicators 
of  vitamin  C  status,  or  resulted  from  the 
effect  of  another  substance  in  the  food, 
the  study  was  given  less  weight. 

1.  Evidence  for  an  Association  Between 
Ingestion  of  Vitamin  C  or  Foods  High  in 
Vitamin  C  and  Reduced  Risk  of  Cancer 

Research  studies  published  since  1987 
include  more  than  30  case-control 
studies,  1  prospective  study,  and  2 
randomized  clinical  intervention  trials. 
Because  associations  between  dietary 
patterns  and  cancer  appear  to  be  site- 
related,  the  recent  studies  are  grouped 
by  site  and  summarized  as  follows: 
Table  6,  lung;  Table  7,  colon  and  rectum; 
Table  8,  breast:  Table  9,  prostate;  Table 
10,  pancreas:  Table  11,  stomach:  Table 
12.  head  and  neck;  Table  13,  cervix  or 
ovary.  Table  14  summarizes  results  of  a 
study  of  patients  with  bladder  cancer 
and  a  second  study  of  cancer  at  various 
sites.  Details  of  the  studies  including 
type  and  location,  description  of 


subjects,  methods,  and  results  are 
presented  in  these  Tables. 

a.  Human  studies — (i)  Lung  cancer 
(Table  6).  Adjusted  risk  analysis  (for  age 
and  smoking)  showed  no  difference  in 
vitamin  C  intakes  between  450  patients 
with  lung  cancer  and  902  control 
^subjects  (Ref.  74).  Dietary  information  in 
this  study  was  obtained  from  a  food 
frequency  questionnaire. 

In  contrast,  an  inverse  association 
between  vitamin  C  intake  and  specific 
types  of  lung  cancer  was  reported  by 
Fontham  et  al.,  (Ref.  75)  in  a  case- 
control  study  involving  1,253  patients 
with  lung  cancer  and  1.274  controls 
matched  for  race,  sex,  and  age.  Dietary 
information  was  obtained  from  a  food 
frequency  questionnaire.  No  descriptive 
data  were  reported  for  nutrient  intakes, 
and  no  comparisons  were  made  with 
standards  (e.g..  RDA's). 

A  protective  effect  of  high 
consumption  of  leafy  green  vegetables, 
carrots,  tofu.  fresh  fruit,  and  fresh  fish 
against  specific  types  of  lung  cancer 
(adenocarcinoma  and  large  cell  cancer) 
was  reported  by  Koo  et  al.,  (Ref.  76). 
Dietary  data  was  obtained  from  a  food 
frequency  questionnaire.  Consumption 
of  fresh  fruits  was  found  to  offer 
protection  against  squamous  cell  tumors 
of  the  lung.  The  data  obtained  in  this 
study  were  analyzed  by  foods  without 
specific  analysis  for  single  nutrients. 

(ii)  Cancers  of  the  colon  and  rectum 
(Table  7).  Food  frequency 
questionnaires  were  used  to  obtain 
information  on  dietary  patterns  and  risk 
of  colorectal  cancer.  Freudenheim  et  al. 
(Ref.  77)  reported  that  decreased  risk  of 
rectal  cancer  was  associated  with 
increased  intake  of  carotenoids,  vitamin 
C,  and  dietary  fiber  from  vegetables. 
Graham  et  al.  (Ref  78)  reported  that 
there  was  a  significantly  reduced  risk  of 
colon  cancer  associated  with  high 
intakes  of  tomatoes,  peppers,  carrots, 
onions,  and  celery.  LaVecchia  et  al.  (Ref. 
47)  reported  that  the  risk  of  both  colon 
cancer  and  rectal  cancer  was  inversely 
related  to  intake  of  green  vegetables, 
tomatoes,  melon,  and  coffee.  There  were 
also  inverse  relationships  between  risk 
and  indices  of  carotenoid  and  vitamin  C 
intake.  Tuyns  et  al.  (Ref  79)  found  no 
association  between  risk  for  either  colon 
cancer  or  rectal  cancer  and  vitamin  C 
intake  (determined  from  food  frequency 
questionnaires)  in  a  case-control  study 
in  Belgium.  West  et  al.  (Ref  80)  also 
reported  no  association  between  risk  of 
colon  cancer  and  intake  of  vitamin  C 
(determined  from  a  food  frequency 
questionnaire)  in  a  case-control  study  of 
colon  cancer  patients  and  matched 
controls  in  Utah. 


Several  of  these  studies  identified 
other  dietary  risk  factors  for  colon  and 
rectal  cancers  including  increased  risk 
with  increasing  intakes  of  calories  and 
fat  (Refs.  77  and  78)  and  consumption  of 
rice  and  pasta. 

A  recent  randomized  clinical  trial  has 
been  reported  that  describes  a  test  of 
the  effect  of  a  vitamin  C  supplement  on 
recurrence  of  polyps  in  the  colon  or 
rectum  (Ref  81).  Subjects  in  this  trial 
were  randomized  to  receive  400  mg  of 
vitamin  E  and  C  (96  subjects)  or  lactose 
(placebo;  89  subjects)  for  a  2-year 
period.  Examination  of  subjects  after  2 
years  revealed  polyps  in  41.4  percent  of 
the  vitamin-treated  group  and  in  50.7 
percent  of  the  placebo  group.  The 
relative  risk  of  polyps  in  the  treatment 
group  was  not  significantly  different 
from  that  in  the  placebo  group. 

In  a  second  intervention  trial.  De 
Cosse  et  al.  (Ref  82)  studied  the  effects 
on  rectal  polyps  of  vitamin  C  plus 
vitamin  E  with  and  without  grain  fiber 
supplements.  Fifty-eight  patients  with 
familial  adenomatous  polyposis  who 
had  total  colectomy  and  ileorectal 
anastomosis  1  year  before  the  study 
were  randomized  into  groups  receiving 
2.2  grams  (g)  of  fiber  and  placebo  (low 
fiber).  2.2  g  fiber  plus  4  g  vitamin  C  and 
400  mg  vitamin  E  per  day  (low  fiber  plus 
vitamins  C  and  E).  or  22.5  g  fiber  plus 
both  vitamins  per  day  (high  fiber  plus 
vitamins  C  and  E).  All  groups  also 
received  a  supplement  containing 
vitamins  C  and  A  and  several  other 
vitamins  and  minerals.  The  results  did 
not  show  any  protective  effect  of  the 
vitamin  C  and  vitamin  E  supplement  on 
the  occurrence  of  rectal  polyps. 

(iii)  Breast  cancer  (Table  8).  The 
authors  of  a  case-control  study  of 
women  with  breast  cancer  and  hospital 
controls  in  Athens.  Greece  reported  that 
there  were  no  differences  between  cases 
and  controls  in  intakes  of  vitamin  C 
(determined  from  food  frequency 
questionnaires)  (Ref  83).  This  study 
found  no  association  between  intake  of 
vitamin  C  and  risk  of  breast  cancer. 

In  a  case-control  study  in  Italy. 
Toniolo  et  al.  reported  that  there  was  no 
difference  in  vitamin  C  intake  in  250 
women  with  breast  cancer  and  499 
women  from  the  general  population. 
Vitamin  C  intakes  were  determined 
from  a  modified  food  frequency 
questionnaire  (Ref  84). 

Howe  et  al.  performed  a  meta- 
analysis that  included  all  casfe  control 
studies  relating  diet  and  breast  cancer 
that  were  completed  by  1986.  Dietary 
data  were  available  from  9  of  12  studies. 
Estimates  of  intakes  were  made  for  the 
other  three  studies  based  upon 
.  responses  to  food  frequency 
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questionnaires.  A  statistically 
signiHcant  iitVerse  association  between 
vitamin  C  and  breast  cancer  was 
reported  (Ref.  85).  Beta-carotene,  fiber, 
and  carotenoids  (other  markers  for 
consumption  of  fruits  and  vegetables) 
also  showed  an  inverse  relationship 
with  risk  of  breast  cancer  (Ref.  85). 

(iv)  Prostate  cancer  (Table  9).  Kolonel 
et  al.  (Ref.  86)  found  no  associations 
between  risk  of  prostate  cancer  and 
total  of  food  sources  of  vitamin  C  in  a 
case-control  study  iiivolving  452  cases  of 
prostatic  cancer  and  899  age-matched 
controls.  Dietary  information  was 
obtained  from  a  food  frequency 
questionnaire.  Increased  risk  was  found 
to  be  associated  with  intake  of  saturated 
fat  and  zinc  (Ref.  86). 

In  two  case  control  studies.  Ohno 
(Ref.  43)  and  Oishi  (Ref.  42)  reported 
that  intake  of  vitamin  C  from  foods  was 
not  signiHcantly  associated  with  risk  of 
prostate  cancer. 

(v)  Pancreatic  cancer  (Table  10). 
LaVecchia  et  al.  (Ref.  48)  reported  a 
statistically  significant  decreased  risk  of 
pancreatic  cancer  with  increased  intake 
of  fresh  fruits.  A  similar  inverse 
relationship  between  intake  of  fish  and 
oil  and  risk  of  pancreatic  cancer  was 
also  reported  in  this  study.  This  case- 
control  study,  carried  out  in  Italy, 
involved  247  patients  with  pancreatic 
cancer  and  1,089  age  and  sex-matched 
hospital-based  controls  with  acute 
nondigestive,  nonneoplastic  disease. 
Subjects  were  interviewed  to  obtain 
data  on  socioeconomic  status,  tobacco 
and  alcohol  use,  coffee  consumption, 
medical  history,  and  dietary  intake  of  14 
"indicator**  foods.  No  assessment  of 
intake  of  individual  nutrients  was  made 
in  this  study. 

Mills  et  al.  (Ref.  87)  investigated 
dietary  habits  and  risk  of  pancreatic 
cancer  in  about  34,(X)0  non-Hispanic 
Seventh  Day  Adventists  in  California. 
All  subjects  completed  a  life-style 
questionnaire.  A  significant  protective 
relationship  between  consumption  of 
vegetable  protein  products,  beans, 
lentils,  or  peas,  and  dried  fruits  and  fatal 
pancreatic  cancer  was  reported  (Ref. 
87).  No  relationship  was  found  between 
risk  and  intake  of  other  fresh  fruit, 
canned  or  frozen  fruit,  fresh  citrus  fruit, 
green  salads,  or  cooked  green 
vegetables  (Ref.  87).  No  data  on 
individual  nutrients  were  provided  in 
this  study. 

Falk  et  al.  (Ref.  88)  reported  a 
significant  inverse  relationship  between 
consumption  of  fresh  fruit  and  fruit  juice 
and  pancreatic  cancer.  The  case-control 
study  involved  363  cases  of  pancreatic 
cancer  and  1.234  hospital-based  controls 
matched  on  hospital  of  admittance,  race, 
sex.  and  age.  A  food  frequency 


questionnaire  was  used  to  obtain 
dietary  information.  No  descriptive 
nutrient  data  was  reported,  and  there 
were  no  comparisons  of  dietary  intakes 
to  reference  standards  (e.g.,  RDA's). 

(vi)  Stomach  cancer  (Table  11).  You  et 
al.  (Ref.  89)  reported  the  results  of  a 
case-control  study  in  China  involving 
564  subjects  with  gastric  cancer  and 
1.131  population-based  control  subjects. 
An  undefined  number  of  years  had 
elapsed  between  the  "reference  period" 
and  the  interviews  which  served  to 
collect  data  about  demographics, 
medical  histories,  occupations,  smoking 
histories,  and  diet.  There  was  a  decline 
in  risk  of  gastric  cancer  with  increased 
consumption  of  beta-carotene,  vitamin 
C  and  calcium  which  was  associated 
with  high  intakes  of  fresh  fruits  and 
vegetables  (Ref.  89). 

Kono  et  al.  (Ref.  90)  reported  an 
inverse  relationship  between  intake  of 
fruits  and  risk  of  gastric  cancer  in  a 
case-control  study  involving  139  cases  of 
newly  diagnosed  gastric  cancer,  2,574 
hospital-based  control  subjects,  and  278 
randomly-selected  community  control 
subjects  in  Japan.  Gastric  cancer 
patients  and  hospital-based  control 
subjects  were  interviewed  before 
diagnosis.  A  questionnaire  was  used  to 
obtain  information  on  dietary  habits  and 
on  consumption  of  specific  food  items. 
The  data  showed  a  protective  effect 
against  stomach  cancer  associated  with 
increased  frequency  of  consumption  of 
fruits,  mandarin  oranges,  and  green  tea 
(Ref.  90).  AttribuUon  of  effects  to 
vitamin  C  could  not  be  made  because  of 
the  design  of  this  study.  Dietary 
components  other  than  vitamin  C,  or  in 
addition  to  vitamin  C,  could  have  been 
responsible  for  the  protective  effects. 

BuiatU  et  al.  (Ref.  91)  studied  1,016 
cases  of  gastric  cancer  and  1,159  control 
subjects  matched  for  age  and  sex.  Data 
regarding  demographics,  socio-economic 
status,  occupational  histories,  smoking, 
medical  histories,  and  diet  were 
obtained  from  an  interview.  Intakes  of 
specific  nutrients  were  calculated  from 
responses  to  a  food  frequency 
questionnaire.  Buiatti  et  al.  (Ref.  91) 
reported  that  decreased  risk  of  gastric 
cancer  was  associated  with  increased 
consumption  of  citrus  fruits,  other  fresh 
fruits,  and  raw  vegetables.  Results  of 
further  evaluation  of  the  data  (Ref.  92) 
suggested  that  the  protective  effects  of 
fresh  fruits,  fresh  vegetables,  and  olive 
oil  may  be  associated  with  vitamins  C 
and  E  present  in  these  foods.  Estimates 
of  the  intakes  of  nitrates  and  nitrites 
were  calculated  for  several  geographic 
areas  studied,  and  results  indicated  an 
increasing  risk  of  stomach  cancer  with 
increasing  consumption  of  nitrates  and 
nitrites.  Risk  decreased  with  increasing 


intakes  of  vitamin  C  and  vitamin  E  (Ref. 
92). 

Chyou  et  al.  (Ref.  93)  initiated  a  case- 
cohort  study  of  about  8,000  Hawaiian 
men  of  Japanese  ancestry  during  1965  to 
1968.  Stomach  cancer  was  diagnosed  in 
111  men  during  the  following  18  years. 
Dietary  data  obtained  from  these 
subjects  and  from  361  cancer-free  men 
revealed  that  consumption  of  all  types 
of  vegetables  was  protective  against 
stomach  cancer  (Ref.  93).  Increased 
intake  of  fruits  was  also  protective 
against  stomach  cancer,  but  this  trend 
was  weakened  when  cigarette  smoking 
was  taken  into  account  (Ref.  93). 

Burr  et  al.  (Ref.  94)  carried  out  a  cross- 
sectional  study  in  two  towns  in  England 
and  Wales  that  had  differing  death  rates 
from  stomach  cancer.  Burr  el  al.  (Ref.  94) 
reported  that  plasma  ascorbate  levels 
and  fruit  intakes  were  significantly 
higher  in  individuals  in  the  low-risk 
town  than  in  individuals  in  the  high-risk 
town.  No  direct  relationship  between 
plasma  ascorbate  levels  and  the 
presence  of  severe  atrophic  gastritis  was 
found.  No  dietary  data  were  presented 
in  this  study,  and  the  nature  of  a  food 
frequency  questionnaire  was  not 
described.  There  were  significant  socio- 
economic differences  between  the 
towns,  and  subjects  were  not  matched 
for  smoking,  health  histories,  or 
demographics.  There  were  also 
significant  differences  in  incidence  of 
gastric  surgery  and  severe  atrophic 
gastritis  between  towns. 

Stahelin  et  al.  (1989)  (Ref.  61)  reported 
on  a  prospective  cohort  study  of  2,975 
men,  17  of  whom  subsequently 
developed  stomach  cancer.  The  authors 
reported  that  after  adjusting  for 
smoking,  plasma  vitamin  C  was 
significantly  lower  in  cases  of  stomach 
cancer  than  in  control  men.  This  study 
relied  on  a  point  sample  analysis  and 
provided  no  dietary  intake  data. 

(vii)  Cancers  of  the  head  and  neck 
(Table  12).  Franco  et  al.  (Ref.  95) 
investigated  risk  factors  for  oral  cancer 
in  a  case-control  study  in  Brazil.  Dietary 
information  and  health  and  demographic 
characteristics  were  obtained  from 
interviews  with  232  patients  with  oral 
cancer  and  464  hospitalized  non-cancer 
subjects.  The  strongest  risk  factors 
identified  in  this  study  were  use  of 
tobacco  and  alcohol.  A  decrease  in  risk 
was  observed  with  more  frequent 
consumption  of  citrus  fruits.  It  was  not 
possible  to  calculate  intakes  of  vitamin 
C  in  this  study. 

Results  of  a  population-based  case- 
control  study  on  association  of  dietary 
factors  with  oral  cancers  were  reported 
by  McLaughlin  et  al.  (Ref.  96).  Frequency 
of  consumption  of  food  items  was 
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intakes  of  vitamin  C  and  vitamin  E  (Ref. 
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men  of  Japanese  ancestry  during  1965  to 
1968.  Stomach  cancer  was  diagnosed  in 
111  men  during  the  following  18  years. 
Dietary  data  obtained  from  these 
subjects  and  from  361  cancer-free  men 
revealed  that  consumption  of  all  types 
of  vegetables  was  protective  against 
stomach  cancer  (Ref.  93).  Increased  -1, 

intake  of  fruits  was  also  protective 
against  stomach  cancer,  but  this  trend 
was  weakened  when  cigarette  smoking 
was  taken  into  account  (Ref.  93). 

Burr  et  al.  (Ref.  94)  carried  out  a  cross- 
sectional  study  in  two  towns  in  England 
and  Wales  that  had  differing  death  rates 
from  stomach  cancer.  Burr  el  al.  (Ref.  94) 
reported  that  plasma  ascorbate  levels 
and  fruit  intakes  were  significantly 
higher  in  individuals  in  the  low-risk 
town  than  in  individuals  in  the  high-risk 
town.  No  direct  relationship  between 
plasma  ascorbate  levels  and  the 
presence  of  severe  atrophic  gastritis  was 
found.  No  dietary  data  were  presented 
in  this  study,  and  the  nature  of  a  food 
frequency  questionnaire  was  not 
described.  There  were  significant  socio- 
economic differences  between  the 
towns,  and  subjects  were  not  matched 
for  smoking,  health  histories,  or 
demographics.  There  were  also 
significant  differences  in  incidence  of 
gastric  surgery  and  severe  atrophic 
gastritis  between  towns. 

Stahelin  et  al.  (1989)  (Ref.  61)  reported 
on  a  prospective  cohort  study  of  2,975 
men,  17  of  whom  subsequently 
developed  stomach  cancer.  The  authors 
reported  that  after  adjusting  for 
smoking,  plasma  vitamin  C  was 
significantly  lower  in  cases  of  stomach 
cancer  than  in  control  men.  This  study 
relied  on  a  point  sample  analysis  and 
provided  no  dietary  intake  data. 

(vii)  Cancers  of  the  head  and  neck 
(Tabie  12).  Franco  et  al.  (Ref.  95) 
investigated  risk  factors  for  oral  cancer 
in  a  case-control  study  in  Brazil.  Dietary 
information  and  health  and  demographic 
characteristics  were  obtained  from 
interviews  with  232  patients  with  oral 
cancer  and  464  hospitalized  non-cancer 
subjects.  The  strongest  risk  factors 
identified  in  this  study  were  use  of 
tobacco  and  alcohol.  A  decrease  in  risk 
was  observed  with  more  frequent 
consumption  of  citrus  fruits.  It  was  not 
possible  to  calculate  intakes  of  vitamin 
C  in  this  study. 

Results  of  a  population-based  case- 
control  study  on  association  of  dietary 
factors  with  oral  cancers  were  reported 
by  McLaughlin  et  al.  (Ref.  96).  Frequency 
of  consumption  of  food  items  was 
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obtained  by  questionnaire  from  871 
patients  with  oral  cancer  and  979 
control  subjects.  Protective  effects  were 
reported  with  increased  consumption  of 
citrus  fruits.  The  study  was  not  designed 
to  specifically  address  a  possible  role  of 
vitamin  C  in  reduction  in  risk  of  oral 
cancer. 

(viii)  Cancers  of  the  cervix  and  ovary 
(Table  13).  Brock,  et  al.  (Ref.  62) 
reported  that  when  considered  together, 
vitamin  C.  fruit  juices,  and  plasma  beta- 
carotene  showed  a  significant  protective 
effect  against  cervical  cancer.  Dietary 
information  was  obtained  from  a  food 
frequency  questionnaire.  Cases  in  this 
study  were  not  matched  on  sexual 
habits,  smoking,  or  use  of  oral 
contraceptives.  Plasma  levels  of 
ascorbic  acid  were  not  determined. 

Shu  et  al.  (Ref.  97),  Slattery  et  al.  (Ref. 
44),  and  Ziegler  et  al.  (Ref.  98)  reported 
no  effects  of  dietary  vitamin  C  on  risk  of 
ovarian  cancer  or  cervical  cancer. 
Dietary  information  in  these  studies  was 
obtained  from  a  food  frequency 
■questionnaire.  Significantly  increased 
'isk  of  ovarian  cancer  was  associated 
with  intake  of  total  and  saturated  fat 
(Ref  97).  Verreault  et  al.  (Ref  63)  found 
a  decreased  risk  of  cervical  cancer 
associated  with  high  intakes  of  vitamin 
C.  After  adjustment  of  data  for  other 
known  risk  factors,  increased  intakes  of 
dark  green  or  yellow  vegetables  and 
fruit  juices  were  associated  with 
significantly  reduced  risk  (Ref  63). 

(ix)  Other  studies  (Table  14).  Results 
of  a  case-control  study  of  bladder 
cancer  patients  and  hospital  controls  in 
Italy  showed  that  risk  of  bladder  cancer 
was  not  related  to  intake  of  vitamin  C 
(Ref  49). 

b.  Studies  on  vitamin  C  in  relation  to 
carcinogen-forming  reactions.  Ascorbic 
acid  is  an  effective  antioxidant  in 
human  plasma  (Ref  99).  It  is  also 
secreted  into  gastric  juice  in 
concentrations  that  often  exceed  those 
in  plasma  (Ref  100). 

Patients  with  chronic  gastritis  have 
lower  concentrations  of  vitamin  C  in 
gastric  juice  than  do  those  without 
chronic  gastritis,  and  those  with  lower 
gastric  juice  vitamin  C  levels  are  more 
likely  to  develop  stomach  cancer  (Ref 
101).  Concentrations  of  vitamin  C  in 
both  gastric  juice  and  in  plasma  are 
lower  in  patients  with  chronic  atropic 
gastritis  who  also  have  intestinal 
metaplasia  than  in  chronic  atropic 
gastritis  patients  without  intestinal 
metaplasia  (Ref  101).  The  patients  with 
intestinal  metaplasia  also  had  higher 
plasma  nitrite  levels  than  those  without 
the  disorder. 

Biochemical  and  experimental  animal 
evidence  is  compelling  that  vitamin  C 
can  inhibit  nitrosation  reactions,  and 


thereby  act  as  an  effective 
anticarcinogen  under  experimental 
conditions  (Ref  25).  Most  nitrosamines, 
including  diethylnitrosamine,  are  animal 
carcinogens  that  are  mutagenic  through 
reactions  with  DNA  (Ref  102). 
Carcinogenic  nitrosamines  can  be 
formed  in  vivo  (Ref  103).  In  vivo 
synthesis  of  nitroso  compounds  may  be 
the  greatest  source  of  exposure  for  the 
general  population  (Ref  2).  Ascorbic 
acid  in  gastric  juice  may  be  an  effective 
inhibitor  of  gastric  nitrosation  reactions. 

N-nitrosoproline  is  one  of  the  few 
apparently  noncarcinogenic  N- 
nitrosamines.  As  such,  it  is  considered  a 
good  model  compound  for  studying 
nitrosation  reactions  in  humans.  A 
method  to  quantify  in  vivo  nitrosation  in 
humans  using  sequential  oral  doses  of 
nitrate  and  proline  and  measuring 
excretion  of  N-nitrosoproline  has  been 
reported  (Ref  104).  This  technique  has 
been  used  to  show  that  large  doses  of 
ascorbic  acid  can  inhibit  formation  of 
nitrosoproline  (Refs.  132  and  133). 
Recent  studies  in  humans  by  Leaf  et  al. 
(Ref  27)  showed  that  in  vivo  nitrosation 
is  very  complex  and  may  involve  many 
factors  in  addition  to  nitrate  exposure. 
These  findings  indicate  that  ascorbic 
acid  is  capable  of  inhibiting  in  vivo 
synthesis  of  putative  human 
carcinogens.  It  is  not  clear  from  these 
studies  what  dosage  of  vitamin  C  is 
necessary  to  achieve  biologically 
significant  inhibition  of  nitrosamine 
synthesis  at  various  intakes  of  nitrite 
and  nitrate,  or  whether  the  food  supply 
already  supplies  that  amount  of  vitamin 
C.  It  also  is  not  clear  what  degree  of 
such  inhibition  would  be  necessary  to 
generate  a  meaningful  decrease  in 
cancer  risk. 

The  relevance  of  ascorbic  acid 
inhibition  of  nitrosation  and  possibly 
other  reactions  to  human  cancer  risk 
may  be  more  directly  addressed  by 
studies  of  dietary  relationships  to  fecal 
genotoxicity  (Ref  105).  The  basic 
assumption  is  that  at  least  a  large 
fraction  of  total  cancer  is  produced  by 
genotoxic  (i.e..  mutagenic)  mechanisms, 
an  assumption  that  is  well  documented 
(Refs.  4a,  22.  24).  Consumption  of 
supplements  containing  ascorbic  acid 
decreases  fecal  mutagenicity  (Ref  106). 
but  this  effect  may  not  be  completely 
attributable  to  inhibition  of  nitrosation 
reactions.  Ascorbic  acid  inhibits 
nitrosation  reactions  but  also  decreases 
stool  concentrations  of  mutagenic 
products,  fecapentenes,  which  are 
derived  from  lipids  (Ref  105). 

c.  Animal  studies.  Data  from  research 
links  vitamin  C  to  lowered  risk  of  cancer 
in  animals  under  a  variety  of 
experimental  conditions  (Refs.  107  and 
108).  In  animals  and  in  in  vitro  systems. 


both  vitamin  C  and  vitamin  E  can  inhibit 
the  formation  of  carcinogenic 
nitrosamines.  Most  nitrosamines  are 
carcinogenic  in  one  or  more  assay 
systems,  but  they  are  most  accurately 
described  as  procarcinogens,  because 
biological  activation  is  required  to 
convert  them  to  the  reactive  ultimate 
carcinogen. 

Because  of  the  antioxidant  nature  of 
vitamin  C,  it  is  reasonable  to 
hypothesize  that  this  vitamin  may 
prevent  activation  of  procarcinogens  to 
the  ultimate  carcinogen,  or,  if  activation 
occurs,  vitamin  C  may  react  with  and 
deactivate  the  ultimate  carcinogen. 
Animal  studies  that  examined  the  effect 
of  vitamin  C  on  nitrosamine  synthesis 
and  subsequent  carcinogenesis  as  a 
result  of  exposure  to  the  nitrosamine 
precursors,  nitrite  and  a  monoamine, 
provide  strong  evidence  that  vitamin  C 
can  lower  risk  of  cancer  through  this 
mechanism  (Refs.  25  and  134).  Other 
studies  with  animals  that  examined  the 
effect  of  vitamin  C  on  other  types  of 
chemically-induced  cancers  have  not 
produced  consistent  results  (Ref  108). 

2.  Safety  Issues 

The  Surgeon  General's  report  stated 
that  amounts  of  vitamin  C  in  excess  of 
the  RDA's  may  cause  rare  adverse 
effects  including  gastrointestinal 
disturbances,  iron  overload  in 
susceptible  individuals,  altered 
metabolism  of  certain  drugs, 
precipitation  of  calcium  oxalate  kidney 
stones,  altered  absorption  (both  positive 
and  negative)  of  several  minerals,  and 
interference  with  clinical  laboratory 
tests  (Ref  4a). 

3.  Conclusions 

The  majority  of  the  studies 
summarized  above  on  the  association 
between  vitamin  C  and  cancer  are 
epidemiologic  studies.  These  studies 
depended  on  dietary  data  gathered  with 
the  use  of  food  frequency 
questionnaires.  In  some  studies, 
retrospective  dietary  information  was 
collected  to  provide  insight  into 
associations  between  nutrient  intakes 
and  cancer  at  specific  sites.  However,  in 
most  studies,  collection  of  direct  data  on 
actual  intakes  of  specific  nutrients  was 
not  possible. 

In  a  number  of  the  studies,  protective 
effects  against  cancer  at  specific  sites 
were  observed  with  increased  frequency 
of  consumption  of  such  foods  as 
vegetables,  green  leafy  vegetables,  fresh 
fruits,  citrus  fruits,  and  fruit  juices.  In 
most  studies,  it  was  not  possible  to 
determine  whether  a  protective  effect 
was  due  to  the  presence  of  vitamin  C, 
beta-carotene,  other  nutrients,  or 
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combined  effects  of  both  vitamins  and 
other  dietary  factors  such  as  Tiber.  In 
addition,  levels  of  ascorbic  acid  were 
rarely  measured  in  the  studies  reviewed 

The  evidence  for  associations 
between  consumption  of  foods  high  in 
vitamin  C  and  reduced  risk  of  cancer 
appears  to  differ  markedly  by  site. 
Consumption  of  vitamin  C-rich  foods 
appears  to  be  most  frequently 
associated  with  lower  risk  of  cancer  of 
different  parts  of  the  gastrointestinal 
tract.  Intake  of  vitamin  C-rich  foods 
does  not  appear  to  be  associated  with 
risk  of  breast  cancer.  Recent  data 
provide  mixed  or  negative  results  with 
regard  to  vitamin  C-rich  foods  and 
cancer  of  the  colon/rectum,  pancreas, 
lung,  prostate,  and  cervix/ovary. 

C3verall,  the  recent  human  studies 
provide  evidence  that  consumption  of 
certain  foods  notably  many  fruits  and 
vegetables  (which  contain  higher  levels 
of  vitamin  C  and  other  nutrients)  may 
reduce  the  risk  of  certain  cancers, 
notably  those  of  the  stomach  and  other 
parts  of  the  gastrointestinal  tract.  These 
studies  do  not  clearly  demonstrate  that 
the  effects  are  the  result  of  the  vitaiqin  C 
per  se. 


D.  Tentative  Decision  To  Deny  Health' 
Claims  Relating  Ingestion  of  Vitamin  C 
to  Reduced  Risk  of  Cancer 

The  agency  is  proposing  not  to 
authorize  the  use  on  foods,  including 
conventional  foods  and  dietary 
supplements,  of  claims  relating  to 
associations  between  ingestion  of 
vitamin  C  and  reduced  risk  of  cancer. 

There  is  strong  epidemiologic 
evidence  that  consumption  of  certain 
foods,  notably  many  fruits  and 
vegetables  (which  tend  to  contain  higher 
levels  of  vitamin  C),  reduce  the  risk  of 
cancers  at  some  sites,  notably  the 
stomach  and  other  parts  of  the 
gastrointestinal  tract  It  is  not  possible 
to  determine  from  the  currently 
available  data  whether  the  reduced 
risks  of  cancers  at  specific  sites  are 
caused  by  the  vitamin  C  content  of 
foods  or  by  other  components  that  are 
also  present 

The  agency's  tentative  conclusion  is 
consistent  with  information  and 
conclusions  found  in  Federal 
Government  and  other  authoritative 
documents.  The  Surgeon  General's 
report  on  "Nutrition  and  Health  "  (Ref. 
4a)  concluded  in  1988  that  no  wholly 
consistent  picture  of  the  role  of  vitamin 
C  in  human  cancer  had  been  defmed. 
The  NAS  "Diet  and  Health"  report  (Ref. 
2)  concluded  that  diets  high  in  plant 
foods  (fruits,  vegetables,  legumes,  and 
whole-grain  cereals)  are  associated  with 
a  lower  incidence  of  coronary  heart 
disease  and  cancers  of  the  lung,  colon. 


and  stomach.  The  NAS  report  obser\'ed 
that  such  diets  are  low  in  total  fat  and 
rich  in  complex  carbohydrates  and 
certain  vitamins  and  minerals.  The  NAS 
report  concluded  that  epidemiologic 
studies  suggest  that  vitamin  C- 
containing  foods  such  as  citrus  fruits 
and  vegetables  may  offer  protection 
against  stomach  cancer,  and  that  animal 
studies  indicate  that  vitamin  C  itself  can 
protect  against  nitrosamine-induced 
stomach  cancer.  Evidence  linking 
vitamin  C  or  foods  containing  vitamin 
C,  to  cancer  at  other  sites  is  more 
limited  and  less  consistent 

The  scientific  data  that  have  become 
publicly  available  since  the  publication 
of  authoritative  documents  of  the 
Federal  Government  and  others  provide 
no  substantive  evidence  that  would  alter 
the  conclusions  found  in  these  reports. 

FDA  has  tentatively  determined, 
based  on  the  totality  of  publicly 
available  scientific  evidence  regarding 
an  association  between  vitamin  C  and 
cancer,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  scientific  training  and 
expertise  to  evaluate  such  claims,  that 
the  claim  associating  vitamin  C  to  the 
risk  of  cancer  is  supported  by  such 
evidence.  Therefore,  the  agency  is 
\  proposing  to  deny  the  use  on  foods  of 
[jjaims  relating  to  associations  between 
ingestion  of  vitamin  C  and  reduction  in 
risk  of  cancer. 

The  agency  recognizes  that  the 
evidence  is  strong  that  consumption  of 
fruits  and  vegetables,  good  sources  of 
vitamin  C,  is  associated  with  lowered 
risk  of  cancer  at  a  number  of  sites, 
especially  of  the  stomach.  However,  the 
agency  believes  that  the  data  are  not 
sufficiently  convincing  that  vitamin  C 
itself  is  responsible  for  this 
epidemiological  association,  even 
though  the  inhibition  of  nitrosation 
reactions  in  human  subjects  by  vitamin 
C  is  established.  Further,  even  if  the 
evidence  for  a  cause-and-effect 
relationship  of  vitamin  C  intake  with 
lowered  risk  of  stomach  cancer  was 
assumed  to  be  adequate,  the  agency 
finds  the  data  to  be  insufficient  to 
determine  the  quantity  of  vitamin  C 
needed  to  produce  the  effect.  If  such 
data  were  available,  it  would  be 
necessary  for  the  agency  to  determine 
whether  the  food  supply  already 
provides  enough  vitamin  C  to  produce 
that  effect 

In  summary,  the  agency  requests 
submission  of  data  which  directly  bear 
nn:  (1)  Whether  vitamin  C  itself,  rather 
than  some  other  component  of  food, 
decreases  the  risk  of  cancer  in  humans, 
and  (2)  the  range  of  intake  in  which 
vitamin  C  produces  this  effect 


IV.  Review  of  Sdentific  Evidence: 
Vitamin  E 

A.  Federal  Government  Documents 

In  1988.  the  "Surgeon  General's  Report 
on  Nutrition  and  Health "  (Ref.  4a) 
summarized  the  evidence  on  the  role  of 
vitamin  E  and  cancer.  The  Surgeon 
General's  Report  stated  that  in  human 
studies,  no  relationship  had  been  found 
between  vitamin  E  levels  and  the  risk  of 
cancer  when  the  incidence  rates  of  all 
cancer  sites  were  combined.  In  addition, 
the  report  proposed  that  because 
vitamin  E  is  an  antioxidant  the 
protective  role  tentatively  assigned  to 
both  the  carotenoids  and  vitamin  C  may 
be  hypothesized  to  apply,  but  that 
present  data  are  too  limited  to  draw 
conclusions. 

B.  Other  Authoritative  Documents 

The  1989  NAS  report  on  "Diet  and 
Health"  (Ref.  2)  concluded  that  some 
investigators  have  postulated  that 
vitamin  E  may  block  the  initiation  or 
promotion  of  cancer,  but  the  committee 
judged  the  evidence  to  be  too  limited  to 
draw  conclusions. 

The  Life  Sciences  Research  Office 
(Ref.  38)  in  a  detailed  review  of  recent 
obscrvationnl  and  intervention  studies 
on  vitamin  E  and  cancer  concluded  that 
available  information  still  is  not 
sufficient  to  support  definite  conclusions 
concerning  vitamin  E  intake  and  the  risk 
of  human  cancer.  The  report  stated  that 
more  studies,  especially  well  designed 
intervention  trials  and  observational 
studies,  are  needed. 

C.  Review  of  Scientific  Literature 

1.  Introduction 

The  agency  reviewed  the  available 
scientific  evidence  on  vitamin  E  and 
cancer  provided  by  epidemiological 
studies  (prospective  and  retrospective) 
and  clinical  studies.  The  data  reviewed 
were  evaluated  according  to  specific 
criteria.  Studies  that  involved  healthy 
matched  controls  (e.g.,  age  and  sex),  that 
were  controlled  for  confounders,  such  as 
smoking,  used  validated  dietary 
assessment  instruments,  appropriate 
storage  conditions  for  test  samples,  and 
adequate  sample  size  were  given  the 
most  weight.  When  the  possibility  could 
not  be  excluded  that  the  observed 
association  was  mainly  a  result  of  the 
disease  altering  indicators  of  vitamin  E 
status,  or  resulted  from  an  effect  of 
another  substance  in  the  food,  the  study 
was  given  less  weight 

2.  Primary  Studies  in  Humans 

Prospective  studies  are  considered 
first  in  this  section,  followed  by 
retrospective  studies  and  clinical  trials. 
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The  prospective  studies  were  generally 
conducted  in  case-control  designs 
(Table  15).  In  most  of  the  prospective 
studies,  plasma/serum  vitamin  E  and 
subsequent  cancer  development  was 
studied. 

The  prospective  studies  generally 
concentrated  on  all  sites  of  cancer, 
hormone-related  cancers,  and  cancers  of 
the  lung  and  gastrointestinal  tract 
(Table  15).  Studies  that  concentrated  on 
all  cancer  sites  generally  observed  an 
inverse  association  between  serum 
vitamin  E  and  subsequent  cancer,  (Refs. 
109  through  113).  In  a  12-year  cancer 
mortality  followup  of  one  of  the  studies, 
no  significant  association  was  found 
between  low  plasma  vitamin  E  levels 
and  all  cancer  sites  combined  (Ref.  61). 
Comstock  et  al.  (Ref.  114)  reported  a 
signiflcant  dose  response  trend  between 
serum  vitamin  E  and  lung  cancer. 
However,  other  workers,  reported  no 
significant  association  of  serum  vitamin 
E  and  the  subsequent  development  of 
lung  cancer  (Ref.  57  and  109). 

Two  studies  using  two  different 
population  groups  observed  an 
association  between  vitamin  E  and 
gastrointestinal  cancers  (Refs.  109  and 
113).  A  12-year  followup  study  (Refs.  00 
and  61)  conducted  using  one  of  the  same 
population  groups  did  not  confirm  the 
association  between  vitamin  E  and 
gastrointestinal  cancer.  In  another 
prospective  study  (Ref.  115)  reported  an 
apparent  association  between  low 
serum  levels  of  vitamin  E  and  reduced 
risk  of  pancreatic  cancer.  However,  the 
difference  was  not  statistically 
significant.  The  number  of  cases  was 
small,  and  the  storage  time  for  the  serum 
was  very  long  prior  to  analysis,  making 
the  reliabihty  of  these  data  doubtful 
Schober  et  al.  (Ref.  116)  studied  the 
same  population  group  and  found  no 
association  between  vitamin  E  and 
colon  cancer. 

No  relationship  was  found  between 
vitamin  E  levels  and  the  subsequent 
development  of  breast  cancer  (Refs.  110, 
113, 114,  and  117).  In  an  earlier  study. 
Wald  et  al.  (Ref.  55)  reported  a 
significant  inverse  association  between 
vitamin  E  and  breast  cancer.  The 
number  of  breast  cancer  cases  in  these 
studies  was  generally  very  small. 

The  maximum  followup  time  in  these 
prospective  studies  generally  ranged 
from  7  to  8  years  (Refs.  109  and  117)  to  9 
to  13  years  (Refs.  60,  61,  and  114).  In  all 
the  studies  that  FDA  examined,  except 
the  Basel  study  (Refs.  60,  61,  and  109), 
vitamin  E  determinations  were  based  on 
stored  frozen  serum/plasma  samples 
collected  in  baseline  examination  and 
thawed  for  analyses  at  the  end  of  the 
followup.  It  has  been  reported  that  the 
length  and  storage  conditions  of  the  test 


samples  may  decrease  the  levels  of 
vitamin  E  in  serum/plasma,  and 
therefore  make  the  data  unreliable  (Ret 
57). 

Retrospective  studies  on  vitamin  E 
and  cancer  are  shown  in  (Table  16). 
Breast  cancer  has  been  the  subject  of 
several  case-control  studies  (Refs.  84. 
118.  and  119).  With  one  exception  (Ref. 
119).  the  studies  generally  found  no 
significant  association  between  breast 
cancer  and  vitamin  E  levels  in  the  serum 
or  vitamin  E  intake.  Gerber  (Ref.  119) 
found  that  plasma  vitamin  E  was 
significantly  higher  in  breast  cancer 
cases  than  hospital  controls.  However, 
the  vitamin  E  intake  data  did  not 
support  this  observation. 

Another  study  observed  lower  serum 
vitamin  E  levels  in  lung  cancer  patients 
(Ref.  120).  Adjustment  of  the  vitamin  E 
levels  for  serum  cholesterol  reduced  the 
difference  between  lung  cancer  cases 
and  controls.  The  experimental  groups 
used  in  this  study  were  not  matched  for 
smoking  history. 

Two  studies  conducted  in  other 
countries  reported  a  significant  inverse 
association  of  vitamin  E  with  either 
gastric  or  digestive  cancers  (Refs.  92  and 
121).  One  author  (Ref.  92)  suggested  that 
the  observed  decrease  in  serum  vitamin 
E  in  digestive  cancer  cases  may  be  a 
consequence  of  nutritional 
inadequacies.  Verreault  (Ref.  63) 
examined  the  association  of  vitamin  E 
using  invasive  cervical  cancer  cases  and 
population  controls.  High  intakes  of 
vitamin  E  were  associated  with  lower 
cancer  risk.  Another  study  reported 
(Ref  122)  a  significant  trend  of  lower 
mean  serum  vitamin  E  levels  in 
association  with  cervical  intraepithelial 
neoplasia.  The  sample  size  was  small 
and  the  authors  pointed  out  the  need  to 
examine  interactive  factors  such  as 
sexual  behavior  and  smoking. 

Two  studies  (Refs.  123  and  124) 
observed  no  significant  association 
between  vitamin  E  and  specific  cancer 
sites  (rectal  and  larynx).  Stryker  (Ref. 
125)  observed  that  vitamin  E  intake,  but 
not  serum  vitamin  E,  displayed  a 
significant  trend  of  decreasing  risk  of 
malignant  melanoma.  The  vitamin  E 
intake  in  the  studies  cited  were  based 
on  retrospective  dietary  data,  and  the 
accuracy  of  the  data  is  therefore  difficult 
to  assess.  In  addition,  the  evidence 
based  on  dietary  intake  data  is  often 
confounded  by  other  nutrients  that  may 
also  be  associated  with  the  risk  of 
cancer. 

Intervention  trials  (clinical)  involving 
vitamin  E  and  cancer  are  limited.  One 
recent  clinical  trial  examined  the  effect 
of  vitamins  C  and  E  in  the  reduction  of 
the  risk  of  recurrence  of  colorectal 
polyps  (Ref.  61).  Another  study  (Ref.  82) 


reported  a  chemoprevention  trial  on 
large  bowel  neoplasia  using  either 
supplements  of  ascorbic  acid  plus 
vitamin  E  alone  or  with  a  grain  fiber 
supplement  The  combined  use  of 
vitamins  prevented  an  analysis  of  the 
independent  effect  of  vitamin  E  or 
interactions  with  vitamin  C 

3.  Supporting  Data  From  Animal  Studies 

Animal  studies  on  the  effect  of 
vitamin  E  (usually  alpha-tocopherol)  on 
carcinogenesis  have  yielded  conflicting 
results.  Several  recent  reports  (Refs.  5b, 
34,  and  126)  have  reviewed  the 
experimental  evidence  on  the  effects  of 
vitamin  E  in  cancer  prevention.  Most 
studies  have  dealt  mainly  with 
chemically  induced  cancers.  Birt  (Ref. 
126)  summarized  the  results  of  14  animal 
studies  involving  the  use  of  3  different 
species  of  animals  and  4  preformed 
carcinogens.  Some  of  the  studies 
observed  inhibition  of  two-stage  skin, 
oral  and  forestomach  tumorigenesis. 
Other  studies  showed  enhancement  no 
effect  or  inhibition  of  rat  mammary 
gland  and  rat  and  mouse  carcinogenesis. 

Mergens  and  Bhagavan  (Ref.  34)  and 
Merrill  et  al.  (Ref  5b)  summarized 
animal  studies  on  the  inhibition  of 
carcinogenesis  by  alpha-tocopherol. 
These  reviews  show  that  results  from 
animal  studies  were  frequently  positive, 
however,  many  studies  show  no  effect 
or  are  negative.  Animal  studies  have 
shown  that,  under  certain  conditions. 
vitamin  E  has  been  shown  to  inhibit  the 
formation  of  carcinogenic  nitrosamines 
(Refs.  Sb  and  34). 

4.  Safety  Issues 

The  NRG.  in  "Diet  and  Health"  (Ref. 
2),  summarized  two  studies  (Refs.  127 
and  129)  and  a  review  article  on  the 
safety  of  oral  intake  of  vitamin  E.  The 
studies  suggested  that  large  doses  of 
vitamin  E  are  relatively  nontoxic.  The 
review  article  (Ref.  130)  cited  by  the 
Gouncil  extensively  reviewed  overall 
safety  issues  of  vitamin  E.  The  authors 
reported  that  in  human  studies 
conducted  with  double  blind  protocols 
and  in  large  population  studies,  oral 
vitamin  E  supplementation  resulted  in 
few  side  effects  even  at  doses  as  high  as 
3.200  mg  per  day.  They  concluded  that 
most  of  the  reported  side  effects:  breast 
soreness,  altered  creatinine  excretion, 
emotional  disorders,  fatigue, 
gastrointestinal  stress,  thrombophlebitis, 
and  decreased  thyroid  levels,  have  come 
from  uncontrolled  studies  or  case 
reports  (Ret  130).  However,  in  persons 
with  vitamin  K  deficiency  produced 
either  by  malabsorption  or 
anticoagulant  therapy,  vitamin  E 
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supplementation  can  exacerbate  the 
coagulation  defect. 

In  the  1989  edition  of  "Recommended 
Dietary  Allowances."  the  NRC  (Ref.  14) 
stated  that  compared  with  other  fat- 
soluble  vitamins,  vitamin  E  is  relatively 
nontoxic  when  taken  by  mouth. 

D.  Conclusions 

Some  recent  prospective  studies 
provide  suggestive  evidence  of  an 
association  of  lower  plasma/serum 
vitamin  E  levels  with  increased  risk  of 
cancer  (Ref.  113).  However,  the  different 
population  groups  studied  were  limited 
and  results  from  some  foUowup  studies 
were  inconsistent.  ClariHcation  of  the 
role  of  vitamin  E  in  the  reduction  of 
cancer  risk  would  be  greatly  enhanced 
by  studies  that  also  examine  the 
quantitative  dietary  intake  of  vitamin  E. 
Many  of  the  studies  were  based  on 
relatively  small  numbers  of  cancer 
cases,  used  test  samples  that  had  been 
stored  for  long  periods  of  time  prior  to 
analysis,  or  relied  on  retrospective  food 
frequency  interviews.  These  factors  may 
contribute  to  unreliable  interpretations 
of  the  results. 

While  some  of  the  recent 
retrospective  studies  have  provided 
suggestive  evidence  that  low  vitamin  E 
intake  or  low  plasma/serum  levels  of 
vitamin  E  may  be  associated  with  the 
increased  risk  of  some  cancer,  other 
studies  have  not.  Many  of  the  studies 
have  study  design  flaws  (e.g., 
inappropriate  controls,  small  sample 
size).  Too  few  clinical  trials  have  been 
conducted  on  the  association  of  vitamin 
E  status  and  the  risk  of  cancer  to  clearly 
implicate  vitamin  E. 

E.  Tentative  Decision  To  Deny  a  Health 
Claim  Relating  to  Ingestion  of  Vitamin 
E  to  the  Risk  of  Cancer 

FDA  considered  conclusions  reached 
by  Federal  Government  documents,  and 
other  authoritative  documents,  a  review 
of  the  topic  by  Life  Sciences  Research 
Office  of  the  Federation  of  American 
Societies  for  Experimental  Biology,  and 
all  comments  received  in  response  to  a 
Federal  Register  notice  of  a  request  for 
scientific  data  and  information.  The 
agency  also  reviewed  recent  publicly 
available  scientific  data  on  the 
association  between  vitamin  E  and 
cancer. 

In  1988,  the  Surgeon  Generals '  Report 
on  Nutrition  and  Health  (Ref.  4a) 
documented  and  reviewed  available 
literature  on  the  possible  relationship  of 
vitamin  E  and  cancer.  The  Surgeon 
General  did  not  find  the  evidence  strong 
enough  to  justify  a  recommendation  to 
the  general  public  on  vitamin  E  and 
cancer.  However,  the  report  proposed 
that  the  protective  role  tentatively 


assigned  to  both  carotenoids  and 
vitamin  C  may  apply  to  vitamin  E.  The 
NRC  Committee  on  Diet  and  Health 
(Ref.  2)  also  reviewed  current  literature 
on  the  topic.  The  committee's  report 
concluded  that  the  scientific  evidence 
was  insufficient  to  draw  conclusions 
about  the  relationship  between  vitamin 
E  and  cancer. 

Several  followup  studies  and  new 
studies  have  appeared  in  the  literature 
since  the  above  reports  (see  Tables  1 
and  2).  Recent  epidemiological  studies 
exploring  the  association  of  blood  levels 
of  vitamin  E  as  well  as  dietary  vitamin  E 
intake  with  the  risk  of  cancer  are 
contradictory.  Some  studies  support  an 
inverse  association  of  blood  levels  of 
vitamin  E/vitamin  E  intakes  with  the 
risk  of  certain  cancers,  while  others  do 
not. 

FDA  has  tentatively  determined, 
based  on  the  totality  of  publicly 
available  scientific  evidence  regarding 
an  association  between  vitamin  E  and 
cancer,  that  there  is  not  significant 
scientific  agreement  among  experts 
qualified  by  scientific  training  and 
expertise  to  evaluate  such  claims  that 
the  claim  associating  vitamin  E  to  the 
risk  of  cancer  is  supported  by  such 
evidence. 

The  agency  recognizes  that 
consumption  of  food  sources  of  vitamin 
E  is  frequently,  but  not  consistently, 
associated  with  lowered  risk  of  cancer 
at  a  number  of  sites.  However,  the 
agency  believes  that  the  data  do  not 
sufficiently  demonstrate  that  vitamin  E 
itself  is  responsible  for  this  association, 
or  permit  identification  of  what  other 
factors  may  produce  or  prevent  the 
effect.  Further,  even  if  the  evidence  for  a 
cause-and-effect  relationship  of  vitamin 
E  intake  with  lowered  risk  of  cancer 
was  assumed  to  be  adequate,  the  agency 
finds  the  data  to  be  insufficient  to 
determine  the  quantity  of  vitamin  E 
needed  to  produce  the  effect.  If  such 
data  were  available,  the  agency  would 
have  to  determine  whether  the  food 
supply  already  provides  that  amount  of 
vitamin  E. 

In  summary,  the  agency  requests 
submission  of  data  which  directly  bear 
on:  (1)  Whether  vitamin  E  itself,  rather 
than  some  other  component  of  food, 
decreases  the  risk  of  cancer  in  humans, 
(2)  the  range  of  intake  in  which  vitamin 
E  produces  this  effect,  and  (3)  factors 
which  may  limit  any  vitamin  E  effect. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

VI.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VII.  Comments 

Interested  persons  may,  on  or  before 
February  25. 1992  submit  to  the  Dockc'.s 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

VIII.  Economic  Impact 

The  food  labeling  reform  initiative. 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  SlOO  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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list  of  Subjects  in  21  CFR  Part  101 

Food  Labeling.  Reporting  and 
recordkeeping  requirements. 

PART  101-FOOD  LABELING 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1453, 1454. 1455): 
sees  201.  301.  402.  403.  409.  501.  50Z  505.  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  321,  331,  342,  343.  348.  351.  352.  355. 
371). 

2.  Section  101.71  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

§  101.71    Health  ciatms;  dalms  not 

auttiorized. 

«        »        »        •        • 

(d)  Antioxidant  vitamins  and  cancer 
(insert  cite  and  date  of  publication  in  the 
Federal  Register  of  the  fmal  rule). 
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Dated:  November  4. 1901. 
David  A.  Kmaler. 

Commissioner  of  Food  and  Dniga. 

Louis  W.  Sullivan, 

Secretory  of  Health  and  Human  Services. 

Note:  The  following  tables  will  not  appear 
in  th«  annual  Code  of  Federal  Regulations. 


TABtE  1.— AmTJOXIOANT  VITAMINS  AND  CANCER:  RETROSPECTIVE  STUDIES  OF  DIETARY  AND  SEBUM  CAROTENOIOS  AND  CaNCER 


A«iawrs  and  year 


Soufce  exposufo 


Study  population 


CanoariMe 


Cataa/oontratt 


Results 


Asaessmentol  J 


LaMorahand,  at  af., 
tsat  (Ret.  41). 


LaMerctiand,  et  al., 
1989  (Ret.  39). 


Bond,  at  oL.  1967 
(Ref.  40). 


Beta-carotene, 
reevaluation  ol 
cSelary  data. 


Beta-carotene.  ott>er 
provitamin  A 
carotenes, 
vegetables  and 
Injits. 


Dietafy  cafOtenoKfs.. 


Oahu,  Hawaa. 
multiethniG 


Prostata. 


452/899- 


Kune.  el  ol..  1967 
(Ref.  46). 


Cogson.  el  aL,  198S 
(Re(.  45). 


LaVecchia,  el  ai.. 
1988  (Ref.  47). 


Smitti  and  Walter, 
1991  (Ref  50). 


Otmo,  el  aL,  1988 
(Rel.  43). 


Vegetables.. 


Fnjits  and  vege<at>ies. 


Fnits  and  vegetai>les. 


Beta-carotene.. 


Beta^»rotene  and 
vitamin  A. 


OalHj,  Hawaii, 
muttietfinic  men 
and  women. 


Chemical  company 
employees,  Texas, 
men. 


Case-control  in 
Melbourne. 
Australia,  men  and 
women. 

Case-control, 
England. 


Case-control,  Italy  „ 


Wellington,  New 
Zealand  cases, 
controls  and  ttieir 
families. 


Japan  case-control 


tjung.. 


230/597.. 


Lung. 


308/616.. 


Coloa  rectum. 


Stomacft. 


715 


95/190. 


Colon,  rectum. 


Ijung.  stomach, 
esophagus, 
small  tx>wel, 
cervix,  uterus. 


Prostate  t>enign 
proslatK 
hyperplasia 


339,236.778, 
coivtrols. 


618/675..- 


100/100.. 


Reexamtrted  data 
eliminating  papaya 
and  fourxl  no 
association  of  b^a- 
carotene  with  prostate 
cancer  risk  in  mert  70 
years. 

Higher  intakes  of  foods 
containing  twta- 
caroterw  associated 
with  lower  lung  cancer 
risks. 


Higher  Intakes  of  foods 
with  high  caroterx>id 
index  were  associated 
witti  lower  king  caiKer 

risks. 


Higher  intakes  of  beta- 
carotene,  total 
vegetatjtes,  f*)er  and 
vitamin  C  were  related 
to  knvered  nsks. 

Intakes  ol  Iruil  and  salad 
vegetables  nversely 
associated  with  nsk. 


Risk  of  both  cancers 

inversely  related  to 
carolenoid  arKi 

vitamm  C  mdices. 

Plasma  tieta-carolene 
was  lower  in  cancer 
patients  and  their 
relatives  compared 
with  control  patients 
and  ttieir  relatives. 

Intakes  of  beta-carotene 
and  vitamin  A 
inversely  related  to 
prostate  cancer. 


Poeitiwe  association 
between  papaya  and 
prostate  cancer  was 
otwerved  in  men  >70. 


Saxxtger  inverse 
association  occuned 
wrth  afl  vegetables, 
dark  green  and 
cruciterous 
vegetat>les.  and 
tomatoes  than  with 
beta-carotene. 

The  reported  reliance  on 
surrogate  sources  ol 
dietary  intormation 
and  ttte  relatively  tong 
relrospecbve  period 
are  flaws  which 
detract  from  tfie 
results. 

Also  some  protection 
occurred  with 
supptemerrt  usage. 

Retrospective  period  ol 
tongduraboa 

Od  not  report  on 
supplement  alcohol, 
smoking  or  tieatth 
history.  DifTicutt  k> 
draw  coTKAjsions  on 
effects  due  to  beta- 
carotene. 

Reported  no  informatkjn 
on  supplement  usage 
or  communrty-tjased 
controls. 

Aunique  study  ol 
carKor  and  control 
patients  and  ttieir 
famines. 


Report  did  not  provide 
data  on  smoking  or 
supplement  usage. 
The  bme  between  ttie 
disease  reported  and 
dietary  intake  data  is 
of  k>ng  duratkjn. 
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DtETARY  AND  SERUM  CAROTENOIDS  AND  CANCER 


t/conkoto 

R«su<ts 

Assessment  o(  Ikidy 

»..._ 

Reexamtrod  (iaia 

Positive  associatiort 

efiminating  papaya 

between  papaya  and 

and  found  no 

prostate  cancer  was 

assooation  of  beta- 

observed  in  man  >70. 

carotene  wTiti  prostate 

cancer  risK  in  men  70 

years. 

*,,,,, ,. 

Higher  Intakes  of  foods 

containing  beta- 

association  occurred 

carolene  associated 

with  aR  vegetables. 

with  loi«er  lung  cancer 

darti  green  and 

risKs. 

Cfxjcrterous 
vegetables,  and 
tomatoes  than  with 
beta-carotene. 

6 

Higher  intakes  01  toods 
with  high  carotenoid 

■n>e  reported  reBance  on 

surrogate  sources  d 
d«tary  Intormation 

wMt  lower  lung  cancer 

aiKl  the  relatively  long 

risks. 

relrospectve  perKid 
■re  flaws  whtch 
detract  from  the 
results. 

, __ 

Higher  intakes  of  beta- 

Also  some  protectkDO 

carotene,  total 

occurred  with 

vegetabtes,  f*>er  and 

supplement  usage. 

vitamin  C  were  related 

Retrospective  period  of 

to  lowered  risks. 

longduraboa 



intakes  o4  truM  and  salad 

Did  not  report  on 

vegetables  inversely 

supplemerit  alcohot. 

associated  with  nsk. 

smoking  or  health 
history.  DiffKajft  to 
draw  conclusions  on 
effects  due  to  beta- 
caroterw. 

•6.778, 

Risk  of  tx>th  cancers 

Reported  no  information 

ols. 

inversety  related  to 

carolemdand 

or  community-based 

vitamm  C  IrMiices. 

controls. 

5..     - 

Plasma  beta-caro»er>e 

A  unique  study  04 

was  tower  m  cancer 

cancer  and  control 

patients  and  their 

patients  arid  tticir 

relatives  compared 

famtties. 

with  control  patients 

and  their  relatves. 

0. 

Intakes  of  beta-carolene 

Report  did  not  provide 

and  vitamin  A 

data  on  smoking  or 

inversely  related  to 

supplement  usage. 

prostate  cancer. 

The  time  between  the 
disease  reported  and 
dietary  Intake  data  is 
of  long  duration. 
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Table  2.— Antioxidant  Vitamins  and  Cancer:  Prospective  Studies  of  Dietary  Carotenoids  and  Cancer 


Authors  and  year 

Source  or  exposure 

Study  population 

Cancer  site 

Cases/controls 

Results 

Assessment  of  study 

Paganini-Hill,  et  al.. 

Carotenoids — 

5-yr  cohort  study. 

AH  cancer,  breast. 

638.  123.  58.  55. 

No  association  found 

Study  conducted  in  a 

1987  (2)  (Ret.  54). 

Calif  omia 

bladder,  kjng. 

iia 

t>etween  beta- 

retirennent  cofTwnunily 

retirement 

coton. 

carotene  consumption 

wrhere  ntakes  of  al 

community,  men 

and  subsequent 

nutrients  are  already 

and  women. 

developmeni  of 
cancer. 

very  high  No  specifics 
on  supplement  use 
was  reported  The 
agreement  between 
the  questionnaire 
used  m  the  first  and 
secoryj  followup  was 
reported  to  be  only 
50%  reduang 
reliability  of  study 

Lee,  et  al.,  1991 

Beta-carotene,  soya. 

Chinese  women  of 

Breast 

200/420 

Inverse  association  with 

Authors  suggested  tt\at 

(Ref.  52). 

products  and 
PtJFA'. 

Singapore. 

higher  intakes  of  beta- 
carotene  and  ottier 
foods  Cannot 
separate  effects  due 
to  beta-carotene 
versus  those  due  to 
soya  foods  and  poly- 
unsaturated fatty 
acids. 

soya  products  which 
arench  m 
phytoestrogens  and 
beta-caroter>e  may 
have  infKjer>ced 
results  in 
premenopausal 
women. 

Harris,  elal.,  1991 

Beta-carotene 

Men  with  cancer 

Lung,  ottier 
epitheha  cancer 

96,  75.  97 

Stronger  inverse 
association  with  beta- 

Age-matched  controls 

(Ref.  51). 

were  inpatients  with 

. 

controls. 

carotene  intake  and 
cancers  than  with 
carotene-nch 
vegetables  Serum 
carotene  correlated 
with  dietary  caroteries. 

rKximalignancy. 
Relatively  small 
sample  population. 

Rohan,  el  al.,  1988 

Beta-carotene  foods... 

Australia.  Case- 

Breast 

451/451 

Risk  in  premenopausal 

Reported  no  data  on 

(Ref.  53). 

control  women. 

(comrtiunity- 
based  controls). 

wromen  decreased 
with  increased  intake 
of  beta-carotene 
foods.  In 
postmenopausal 
women  nsk  was 
highest  m  the  second 
lowest  quintile  of 
consumption. 

supplement  use.  The 
standardized 
questionnaire  used  in 
collecting  food  intake 
data  did  not  make  use 
of  food  rrxxJels  or 
photographs  m 
estimating  portion 
sizes. 

'  Polyunsaturated  fatty  adds. 

Table  3.— Antioxidant  Vitamins  and  Cancer:  Prospective  Studies  of  Serum  or  Plasma  Carotenoids  and  Cancer 


Authors/year  (#) 

Source/exposure 

Study  population 

Cancer  site 

Cases/controls 

Results 

Assessment  of  study 

Wakj,  et  al.,  1988 

Beta-carotene 

BUPA  ■  Medical 
Center,  London, 

AH  cancer,  king, 
colorectal,  CNS, 

271/533.50/99, 
30/59,  17/34. 

Reduced  serum  beta- 
carotene  levels  in  all. 

No  mformatkxi  reported 

(Ref.  56). 

on  median  storage 

United  Kingdom, 

bladder, 

15/29,  13/26. 

king,  and  stomach 

Dmes  behveen  sample 

men. 

stonwch. 

cancers  and 

collection  arxj  cancer 

--» 

- 

nonsignificant  reduced 
levels  m  colorectal, 
CNS,«  and  bladder 
cancers. 

dugnosis  or  death. 

Connett,  et  al..  1989 

Total  carotenes  and 

22  MRFIT  »  centers. 

All  cancer,  kjng. 

156/311,66/131. 

Higher  serum  levels 

One  limitatton  is  that  this 

(Ref.  58). 

beta-carotene. 

men. 

•• 

gastro-intestinal, 
colon. 

28/56,41/28. 

were  related  to  tower 
rates  of  lung  cancer 
and  trends  towards 
relationship  to 
reduced  rates  of 
gastrointestinal  cancer. 

study  used  a  single 
24-txxjr  dietary  recall 
for  collecting  d«tary 
information,  therefore, 
ttie  trend  toward  tower 
intake  of  beta- 
carotene  in  lung 
cancer  cases  may 
have  assumed  greater 
signrficar>ce  had  more 
extensive  dietary  data 
t)een  collected 

Stahelin  et  al    1991 

Beta-carotene 

Chemical  Company 
employees,  Basel, 

Bronchus, 
stomach,  colo- 

68, 20,  17 

Overall  cancer  mortality 
was  associated  with 

Well-designed  study  with 

(Ref.  60), 

good  controls 

Switzerland,  men. 

rectal. 

kiw  plasma  carotene, 
but  specifically  that 
from  bronchus  and 
stomach  cancer. 

However,  no  dietary 
data  or  supplement 
usage  reported. 
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Table  3.— Antioxioant  Vitamins  ano  Cancer:  Prospective  Studies  of  Serum  or  Plasma  Carotenoids  and  Cancer— 

Continued 


Authors/year  (#) 


Source/exposure 


Study  popuiabon 


Cafy:er  site 


Cases/ controts 


Results 


Assessment  ol  study 


Bumey.  et  aU  1989 
(ReLIISV 


KneM.  «t  at.,  1990 
(R«(.  142). 


Beta-carotene, 
lycopene. 


Washington  County, 
Maryland  men  and 
women. 


Pancreas. 


22/44. 


Beta-carotene.. 


Finland,  cohort . 


AM  carKer  sites.. 


766/1419.. 


Lower  serum  lycopene, 
not  beta-carotene  was 
associated  with  higher 
mortality  from 
parKreatic  cancer. 

Inverse  relationship 
t>etween  mean  serum 
beta-carotene  levels 
and  smoking  and 
cancer  nsk  after 
adjustment  for 
smoking. 


Storage  of  serum 
samples  was  of  long 
duration  and  there 
was  no  report  o( 
dietary  intake  or 
supple(T>ent  usage 

Blood  storage  time  was 
of  long  duration.  No 
dietary  intake  or 
supplement  usage 
data  were  reported. 


■  British  United  Provident  Associatiorv 

•  Central  nervous  system. 

*  MuKpte  risk  factor  lnterventk>n  trial. 


Table  4.— Antioxidant  Vitamins  and  Cancer:  Premalignancy  and  Beta-carotene 


Source/expoaure 

Study  population 

Cancer  site 

Cases/controls 

Results 

/Assessment  of  study 

VanEenwyk.  el  aL. 
1991  (Ref.  65). 

Dietary  and  Serum 
Beta-carotene. 

Women 

CervKal  Intra- 

102/102  

Higher  intakes  and 

Combined  dietary  and 

epithelial. 

serum  levels  ol 

serum  data  with 

■ 

neoplasia  (Cll^. 

lycopene  were 
associated  with  k)wer 
frequency  of  GIN. 

biopsy  data  plus  the 
control  of  confounding 
variables  makes  this  a 
convincing  study. 

De  Vet.  et  al.,  1991 
(Rel.  67). 

Supplemental  beta- 
carotene  10  tng 

Women 

Cenhcal  dysplasia... 

137/141 

Inconclusive 

Duration  of 

supplementation  too 

per  day. 

short  and  sample  size 
was  too  small  to  allow 
conclusions  to  be 
drawn. 

Paiwi.  et  al    1991 

116 

Reduced  plasma  beta- 

Cross-sectional  study 

(Re*.  66) 

carotene. 

study,  women. 

dysplasia. 

caiotene  and  vitamin 
E  associated  with 
inoeased  cervix 
dysplasia  and  cancer. 

without  proper  control 
groups.  However, 
study  considered  for 
smoking  behavior  as  a 
confounding  variable. 

Brock  etal   1968 

Dietary  and  plasma 
beta-carotene. 

Patients  and 

Cervical  cancer  tfi 

117/196 

Higher  dietary  and 

Matched  cases  with 

(Ref.  62). 

community-based 

Situ. 

plasma  beta-carotene 

controls  for  smoking 

matched  controls. 

were  inversely 
associated  with 
cancer. 

and  other  confounding 
variables.  Good 
overall  design. 

Verreautt.  el  al..  1989 

Beta-carotene  and 

Cas«K»ntrol, 

Cervical  cancer 

189/227..._ 

Higher  intakes  ol 

Limitatiorw  are  the  tong 

#W.63). 

dark  green  and 
yeik>w  vegetables. 

Washingtor*. 

carotenes  related  to 
k>wer  risks  of 
squamous  cell 
cancers. 

duration  between 
interview  and 
reference  period  arxJ 
tong  retrospective 
period. 

Basu,  et  aL.  1991 

Plasma  beta- 

Women  patients  with 

Cenncal  dysplasia... 

75 - — 

Reduced  levels  of  beta- 

No  report  as  to  whether 

(Ref.  64). 

carotene. 

diagnosed  cervix 
abnormality. 

carotene  in  smokers 
and  nonsmokers  with 
cervix  dysplasia. 

or  not  reduced  plasma 
beta-carotene  is  due 
to  the  disease  state. 

Table  5.— Antioxidant  Vitamins  and  Cancer:  Chemoprevention  Intervention  Trials  With  Beta-carotene 


Target  site/organ 

Target/risk  group 

Supplementary  agent 

Results 

Assessment  ol  study 

Greenberg,  el  al..  1990. 

Shin 

Biopsy  proved 

Beta-carotene.  £0  mg 

No     difference      between 

Well-designed   double-blind 

Dartmout^  UCLA,'  U 

nonmelanoma  basal- 

per  day. 

cases  and  control  groups 

intervention  trial  ol  5-year 

Minn.2  UC-San 

cell  or  squamous-cell 

in  new  cases  of  nonmel- 

duration. 

Francisco  '.  (Ref.  20). 

carcinoma. 

anoma  skin  cancer. 

Bunng  and  Hennekens. 
1990.  Han/ard  School 

All  cancer  sites 

American  Physicians. 

Beta-carotene,  aspinn 

Continuirxi       

N/A. 

of  Public  Health  (Rel. 

140). 

Stich.  et  al.,  1968  (Ref. 

Oral  leuplaluas  and 

Betel  nut/tot>acco 

Beta-carotene,  180  mg/ 

InMbilion  ol  mk:ronucleated 

Authors  suggested  conaid- 

68). 

micronucleated  cells. 

chewers. 

week;  Vitamin  A, 

oeto  after  3  months.  Re- 

erabie variation  in  tissue 

100,000  lU  Vweek. 

gression  of  leukoplakias 
after  6  months.. 

levels    of    betaorotene 
may    affect    study    out- 

come. 

■  University  ol  California,  Los  Angeles. 
•  University  of  Minnesota. 


>  University  of  California  at  Los  Angeles. 
*  International  units. 
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lUotS 

Results 

Assessment  of  study 

Lower  serum  lycopene. 

Storage  of  serum 

not  beta-carotene  was 

samples  was  of  long 

associated  with  higher 

duration  and  there 

mortality  from 

was  no  report  of 

pancreatic  cancer. 

dietary  intake  or 
supplement  usage 

Inverse  relationship 

Blood  storage  time  was 

between  mean  serum 

of  long  duration.  No 

beta-carotene  levels 

dietary  intake  or 

and  smoking  and 

supplement  usage 

cancer  risk  after 

data  were  reported. 

adjustment  for 

smoking. 

kNCY  AND  Beta-carotene 


ntrols 

Results 

Assessment  of  study 

Higher  intakes  and 
serum  levels  of 

Combined  dietary  and 

serum  data  with 

lycopene  were 

biopsy  data  plus  the 

associated  with  kjwer 

control  of  confounding 

frequency  of  GIN. 

variables  makes  this  a 
convincing  study. 

Inconclusive 

Duration  of 

supptementation  too 

short  and  sample  size 

was  too  small  to  allow 

conclusions  to  be 

drawn. 

Reduced  plasma  beta- 

Cross-sectwnal  study 

caiotene  and  vitamin 

without  proper  control 

E  associated  with 

groups.  However, 

Inoeased  cervix 

study  considered  for 

dysplasia  and  cancer. 

snrK>king  tiehavior  as  a 
confounding  vanable. 

Higher  dietary  and 
plasma  beta-carotene 

Matched  cases  w>th 

controls  for  smoking 

were  inversely 

and  other  confounding 

associatgd  witf) 

variables.  Good 

cancer. 

overall  design. 

Higher  intakes  of 

Limitations  are  the  long 

carotenes  refated  to 

duration  between 

k>wer  risks  of 

interview  and 

squamous  ceN 

reference  penod  ar>d 

cancers. 

long  retrospective 
period. 

Reduced  levels  of  beta- 
carotene  in  srtiokers 

No  report  as  to  whether 

or  not  reduced  plasma 

and  nonsmokers  with 

beta-carotene  is  due 

cervix  dysplasia. 

to  the  disease  state. 

^vENTiON  Trials  With  Beta-carotene 


Results 

Assessment  of  study 

No     difference      between 
cases  and  control  groups 
in  new  cases  of  nonmel- 
anoma  skin  cancer. 

Continuirxi       

Well-designed  double-blind 
intervention  trial  of  5-year 
duration. 

N/A. 

/ 

InWbilion  o<  mKronucleated 
oete  after  3  months.  Re- 
gression of  leukoplakias 
after  6  nwnths.. 

Authors  suggested  consid- 
erable variation  in  tissue 
levels  of  beta<arotene 
may  affect  study  out- 
come. 

Table  6.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Lung  Cancer 


Study 


Fontham.  ai  aL. 
(Ref.  75). 


1968 


Type  and  location 


Koo.  e(  aL.  198a  (Ra(. 
76). 


Ls  Mwchand.  e(  ^.. 
1989  (Ret.  39). 


Case-control.  Los 
Artgeles.  CaHomoL 


Subjects 


T 


1.253  cases.  1^74 
hospital  controls 
matched  tor  race,  sex. 
age 


Methods 


ResuKs 


Convnants 


Case-control.  Hong 
Kong. 


Case-control,  Hawaii. . 


88  cases.  137  distnc^ 
rr.atched  controb. 

All  subjects  were 
women  with  no  known 
history  at  smolong. 


Le  Gardeur,  et  al..  1990 
(Rel.  120). 


Case-control.  Los 
Angeles,  CalKornia. 


432  cases,  males  and 
females.  865 
community  controls 
ntatched  for  age  and 
sex. 


59  cases,  59  hospital 
controls,  31 
community  controls. 


AM  subjects  interviewed 
via  questionnaire 
regart^  tobacco 
use.  det  etc 

Food  frequency 
questionr^ire  used 
wrth  reference  penod 
tiefore  appearance  of 
symptoms. 

All  sub)ects  interviewed 

regarding 

demographics,  etc. 
Diet  information 

obtained  from  food 

frequency 

questionnaire. 


Structured  interview 
provided  data  on 
smoking,  alcohol  use, 
diet,  etc.  Food 
frequervry 

questnnnatre  given  to 
all  subjects 


Cases  and  hospital 
controls  interviewed 
regarding  srTK>king, 
history,  diet,  etc. 

Community  controls  rx>t 
interviewed. 

Blood  san^ples  collected 
from  all. 


An  inverse  associalion  was 
found  t>etween  intake  of 
vitamin  C  and  specific 
types  of  lung  cancer. 

A  similar  but  less  strong 
assooatkxi  was  found  for 
carotene 


Reduced  nsk  of  adenocar- 
cinoma and  large  cell 
cancer  associated  with 
consumption  of  leafy 
green  vegetables,  cv- 
rots,  tohJ.  fresh  liuit. 
fresh  fish. 

Reduced  risk  of  squamous 
cell  tumors  associated 
with  consumption  ol 
fresh  fruits. 

Inverse  association  found 
between  vitanan  C  from 
foods  and  supplenwnts 
and  nsk  of  lung  cancer. 

A  dosa-dapender<  negaiwa 
association  was  four«l 
between  dietary  t>eta-car- 
otene  and  nsk  of  lur>g 
cancer. 

Mean  serum  levels  ol 
carot-erxxds,  vitamm  E 
were  k>wer  for  kjng 
cancer  cases  ttian  for 
hospital  controls. 

Hospital  controls  had  k>wer 
lawels  o<  vitamins  C  and 
E  than  community  corv 
trols. 


Cor*ol  group  had  318% 
rKinsmokers  versus  4.3% 
m  the  case  group 

No  t>iochemical  irxkces 
measured 

No  population-based  con- 
trol group 

No  compansorts  were 
rrtade  to  nutnent  intake 
starxlards. 

Ho  tjiochemical  measure- 
ments 

Ho  analysis  of  d«t  informa- 
tion lor  specific  nutnents 


No   biochemical 
ments 

No  controls  for  ethnic  dif- 
ferences in  intake 


No  diet  results  reported 
No  diet  data  collected  lor 

community  controls 
Hospital  control  group  not 
appropriate    because    of 
nature  of  illriesses. 


Table  7.    Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Cancers  of  the  Colon  and  Rectum 

Study 

Type  and  kjcation 

Subjects 

Methods 

Results 

Commenii 

Graham,  et  al..  1988 

CasMontrol.  New  York. 

428  cases  of  colan 

Interview  consisted  of 

Increasing  intake  of  toma- 

No  biochemical    measure- 

(Re(.  78). 

N.Y. 

cancer.  428  controls 

lood  frequency 

toes,    peppers,    carrots,        ments 

matched  for  sex,  age. 

questionnaire. 

onions,  celery  associated  i  Ho    reference    period    for 

neighborhood. 

smoking  and  alcofxjl 

with    decreased    nsk    of 

food  trequerKy  question- 

use, health  history. 

colon  cancer 

naire. 

etc. 

FKsk  was  positively  associ- 
ated     with      increasing 

intake   of   total   fat   and 
total  caiones. 

La  Vecchia.  et  al.,  1988 

Case-control  Italy 

339  cases  of  colon 

Dietary  informatksn 

Intake  of  green  vegetables. 

Variability      m      reference 

(Ref.  47). 

cancer.  236  cases  of 

obtained  from  food 

tomatoes,  melon,  coffee 

penod  among  groups. 

rectal  cancer,  778 

frequency 

No    bocherrecal    measure- 

hospital controls 

questionnaire.. 

of  colon  and  rectal  can- 

ments. 

(acute  nonneoplastic 

Data  also  collected  on 

cers 

No   population-based   con- 

rxKxjigestiva 

denwgraphics. 

Irwerse     relationship     be- 

trols 

(Ssorders). 

smoking,  alcotx>l  use, 

tween  indices  of  carota- 
noid  and  vitamin  C  intake 
and  risk. 

Neugut,  et  al..  1988 

Cross-sedional.  New 

105  cases  of  polyps,  56 

OuestKmnaire  used  to 

Significant     differences    in 

No  dietary  information. 

(Ref.  136). 

York,  N.Y. 

cases  of  colon 

obtain  informatkjn  on 

socio-economic     factors 

No  mtormation  on  duration 

cancer.  63  controls 

demographics,  health 

among  the  groups. 

without  neoplastic 

history. 

No   biocfiemical    measure- 

disease. 

Subjects  asked  about 

ments 

All  subjects  were 

use  of  vitamin 

women  wtx)  had 

supplements. 

undergone 

cotorwscopy. 
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Table  7.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Cancers  of  the  Colon  and  Rectum— Continued 


Study 

Type  and  location 

Sui)jects 

Methods 

Results 

Comcnerrts 

West  et  al..  1989  (Ref. 

Case-control,  Utah 

231  cases  of  colon 

Interviews  provided 

Protective  effects  of  beta- 

No    biocfiemical    measure- 

80). 

cancer,  391  controls 

information  on 

carotene  and  cruciferous 

ments. 

matctied  t>y  age.  sex. 

demographics,  health 

vegetables  in  males  and 

Relationship    of    reference 

- 

♦ 

county  of  residence. 

history. 

of  fiber  in  females. 

period   for   dietary   data 

Food  frequency 

No  effects  of  vitamin  C 

and  time  of  diagnosis  not 

questionnaire  used  to 

kJentified. 

obtain  dietary 

information. 

Freudenheim.  et  al.. 

Cas*<onfrol,  New  Yofk, 

422  cases  of  rectal 

Inteonew  used  to  obtain 

Increasing  intake  of  caro- 

No   biochemnal    measure- 

1990 (Ref.  77). 

NY. 

cancer,  422  controls 

information  on  food 

tenoids,  vitamin   C,   and 

ments. 

matdied  for  sex,  race, 

frequer>cy,  smoking. 

dietary  litier  from  vegeta- 

Reliance   on    retrospective 

age. 

alcohol  use,  health 

bles  associated  with  de- 

food frequency  informa- 

Nstory, etc. 

creased    risk    of    rectal 
cancer. 

tion. 

McKeown-Eyssen,  et  al., 

Randomized  douWe- 

185  cases  with  at  least 

96  subjects  received 

137  participants  completed 

No   biochemical    measure- 

1988 (Ret  81). 

btini  intervention  trial. 

one  colon  or  rectal 

vitamins  E  plus  C,  and 

the  trial. 

ments 

Toronto,  Canada. 

polyp. 

89  received  placebo 

There   was   no   significant 

Small  sample  size 

over  a  2  year  period.. 

(Sfference  in  the  number 

Study  design  did  not  allow 

- 

Food  frequency 

of  polyps  found  in  vita- 

differences  in   effect   of 

questionnaire  used  to 

min-treated    or    placebo 

individual  vitamins  to  be 

obtain  dietary  data 

groups. 

distinguished 

De  Cosse.  et  al .  1989 

Randomized  dootjle- 

58  patients  with  familial 

Vitamin  group  received 

There  were  no  significant 

No   biochemkail    measure- 

(Ref. 82). 

btind  intervention  thai 

adenomatous 

2.2  g  fiber  and  4  g 

effects  of  the  vitamins. 

ments. 

study. 

polyposis  who  had 

vitamin  C  and  400  mg 

Analysis  of  irxfeperxjent  ef- 

Participants from 

total  colectomy  and 

vitamin  E  daily. 

fects  of  vitamins  was  not 

several  states.  United 

ileorectal  anastomosis 

Fiber  group  received 

possible      because      of 

States. 

1  year  prior  to  study. 

both  vitamins  plus 

22.5  g  fiber  daily. 

Control  group  received 

placetx)  and  2.2  g 

design  of  the  study. 

% 

fiber  daily. 
All  groups  received 
supplement  of 
vitamins  C  and  A,  and 
several  otf>er  vitamins 
and  minerals  daily. 

Table  8.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Breast  Cancer 


Study 

Type  and  kxation 

Subjects 

Methods 

Results 

Katsouyanni.  et  al.. 

Case-control,  Athens, 

120  cases,  120  hospital 

Dietary  histories 

No    associatk)n    between 

No   biochemical    measure- 

1988  (Ref.  83). 

Greece. 

controls. 

collected  with  a  120 

intake  of  vitamin  C  and 

trwits. 

item  food  frequerx:y 

risk  of  breast  cancer. 

Supplement  use  not  docu- 

questionnaire. 

No  differences  in  intakes  of 

mented. 

Nutrient  intakes 

vitamin  C  between  cases 

25%  of  controls  had  osteo- 

adjusted for  calories. 

and  controls. 

arthritis,  whk:h  affects  vi- 
tamin C  metabolism. 

Tonioto.  et  al,  1989 

Case-control,  Italy 

250  cases,  499  controls 

Dietary  informatkxi 
collected  by  use  of  a 

No  differerKses  in  vitamin  C 

No   biochemical    measure- 

(Ref. 84). 

from  general 

intake  between  groups. 

ments. 

population  stratified 

modified  food 

Reduced    risk    of    breast 

Retrospective  diet  data  not 

by  age.  geographical 

frequency 

cancer    was    associated 

necessarily  indicative  of 

area. 

questionnaire. 

with  decreased  intakes  of 
saturated  fat  and  animal 
fat 
Vitamin  C  intake  had  a  sta- 

diets prior  to  diagnosis. 

Howe,  el  al.,  1990  (Ref. 

Case<»ntrol.  meta- 

4,437 cases.  4,341 

Data  on  vitamin  C  intake 

Lack   of   control   of   inde- 

85). 

analysis  of  alt  studies 

population-based 

available  from  9  to  12 

tistically     significant     in- 

pendent   vanables    that 

of  diet  and  breast 

controls.  1.754 

studies. 

verse    association    with 

couW  be  related  to  out- 

cancer completed  by 

hospital  controls. 

Estimates  of  intake  were 

risk  of  breast  cancer. 

come. 

1986. 

made  for  other  three 

Consumptkjn     of     B-caro- 

Reliability   of   dietary   data 

studies  using  food 

tene.   fiber    [markers   of 

questk>ned  for  some  of 

frequency  answers. 

fiuit  and  vegetable  con- 
sumption) were  also  irv 
versely  related  to  risk. 

studies  used. 
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s  OF  THE  Colon  and  Rectum— Continued 


Results 

Comments 

Protective  effects  of  beta- 

No    biochemical    measure- 

carotene and  cruciferous 

ments. 

alth 

vegetabtes  in  males  and 

Relationship    of    reference 

of  fit)er  in  females. 

period   for    dietary   data 

No  affects  of  vitamin  C 

and  time  of  diagnosis  not 

Ito 

identified. 

tain 

Increasing  Intake  of  caro- 

No   biochemical    measure- 

d 

tenolds.  vitamin  C.   and 

ments. 

9. 

dietary  fiber  from  vegeta- 

Reliance   oo    retrospective 

n 

bles  associated  with  de- 

food frequency  informa- 

creased   risk    of    rectal 

tion. 

cancer. 

137  participants  completed 

No   biochemical    measure- 

and 

tfie  trial. 

ments 

Oo 

There   was   no   significant 

Small  sample  size 

[Xt. 

(Sfference  in  the  number 

Study  design  did  not  allow 

Of  polyps  found  in  vita- 

differences  in   effect   of 

jto 

min-treated    or    placebo 

individual  vitamins  to  be 

L 

groups. 

distinguished 

«d 

There  were  no  significant 

No    biochemical    measure- 

1 

effects  of  the  vitamins. 

ments. 

mg 

Analysis  of  irxlependent  ef- 
fects of  vitamins  was  not 
possible      because      of 
design  of  the  study. 

ed 

. 

and 

nins 
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Table  9.— Antioxidant  Vitamins  and  Cancer;  Vitamin  C  and  Cancer  of  the  Prostate 


s«udr 

Type  and  location 

Subiect* 

Methods 

Kolor«el.  at  aL.  1968 

Case<ootroi.  Hawaii 

452  cases.  899  age- 

Home  interview  used,  to 

No  associations  were  found    Total     vitamin     C     inlalie 

(Rel  B6). 

malched  controts- 

collect  data  on 

dietary,  medical. 

C  from  food  sources  and 

3.000    mg/week    m    an 

occupational  hotory, 
etc.. 
Food  trequency 

nsk  of  prostate  cancer 

groups. 

questionnaire  used  to 

. 

determine  dietary 
intakes- 

Ohno.  et  al..  1968.  and 

Case-control  Japan 

100  cases  oi  prostatic 

Interviews  used  to 

Intake  of  vitamin  C   from    No   bioctiemical    measure- 

Oishi.  et  al .  1988 

cancer.  100  controls 

collect  data  on 

foods  was  not  associated        ments. 

(Rel.  43). 

with  bemgn  prostatic 

occupation,  medical 

with     nsk     of     prostate     No  community-t>ased  con- 

hyperplasia,  100 

history,  etc. 

cancer 

tcA  group 

hospital  controls 

Dietary  information 

wittxxit  neoplasia  or 

0btair>ed  from  food 

hyperplasia.. 
All  subjects  matched  lor 
hospital,  age,  date  of 
admission 

trequency 
questionoaire. 

Table  10.— Antioxioant  Vitamins  and  Cancer:  Vitamin  C  and  Cancer  of  the  Pancreas 


Study 


in  C  and  Breast  Cancer 


Results 

Comments 

No    association    between 

No   biochemical    measure- 

20 

intake  of  vitamin  C  and 

ments. 

cy 

risk  of  breast  cancer. 

Supplement  use  not  docu- 

No differences  in  intakes  of 

mented. 

vitamin  C  between  cases 

25%  of  controls  had  osteo- 

es. 

and  controls. 

arthritis,  which  affects  vi- 
tamin C  metabolism. 

No  differences  in  vitamin  C 

No   btochemical    measure- 

ifa 

intake  between  groups. 

ments. 

Reduced    risk    of    breast 

Retrospective  diet  data  not 

cancer    was    associated 

necessarily  indicative  of 

with  decreased  intakes  of 

diets  prior  to  diagnosis. 

saturated  fat  and  animal 
fat 
Vitamin  C  intake  had  a  sta- 

take 

Lack   of   control   of   inde- 

)12 

tistically     significant     in- 

pendent   variables    that 

verse    association    with 

could  be  related  to  out- 

were 

risk  of  t>reast  cancer. 

come. 

ee 

Consumption     of     B-caro- 

Reliability   of   dietary   data 

tene.   fiber    [markers   of 

questkxied  for  some  of 

t. 

fruit  and  vegetable  con- 
sumption] were  also  irv 
versely  related  to  risk. 

studies  used. 

Falk.  et  al..  1968  (Rel. 
88) 


'  Farrow,  el  al..  1990 
(Ref.  137). 


La  Vecchia,  et  al..  1990 
(Rel.  48). 


Type  and  tocation 


Case-control.  Los 

Angeles. 


Case-controL 
Washington. 


Case-corttroL  Italy. 


Subjects 


Methods 


363  cases.  1.234 
hospital  controls 
matched  on  hospital 

Race,  sex,  age 


148  cases,  188 
randomly  selected 
controls. 


247  cases.  1.089 
hoepitai-baaed 
con«t>ls. 


Interview  used  to  obtain 

data  on  smoking. 

medical  history,  etc 
Food  frequency 

quettnnnaire  used  to 

obtain  dietary 

information. 
Data  tor  all  subjects 

collected  from 

surrogates 
Food  rtake  was 

determined  from  food 

frequency 

questionnaire. 
Interview  used  to  obtain 

data  on  tobacco, 

alcohol,  coffee  intake, 

•tc. 
Dietary  intake  ol  14 

"refererwe  foods" 

determined. 


Results 


Commenta 


Significant  inverse  relatiorv 
*hp  t>etween  consump- 
»on  ol  hurt  (fresh  or 
juice)  and  nsk  ol  pancre- 
atic cancer 


No  association  t>etween  irv 
takes  of  vitamm  C  and 
nsk  ol  pancreatic  cancer. 


Statistically  significant  de- 
crease in  nsk  ol  pancre- 
atic cancer  with  irv 
creased  intake  ol  fresh 
ftuHS. 


No  tiiochemical  measures. 
Use  of  surrogates  lor  nxxe 

tt^an  50%  of  cases. 
13%  ol  controls  were  not 

available. 


Ouestionat>te     validity /reli- 
ability ol  data  acquisitioa 


No  biocliemical  measive- 
ments. 

No  conrtmunity  based  corv 
tiol 

No  matctwig  for  confound- 
ing variables. 


Table  11.— Antioxidant  Vitamins  and  Cancer:  Vitamw  C  and  Stomach  Cancer 


study 

Type  and  location 

Subjects 

Methods 

Results 

Burr,  et  aL.  1987  (Ref. 

CroBS-secttonal, 

1 - 

267  and  246  subtecU 

Standardized 

Intake  ol  fruit  and  plasma 

No  information  on  nature  of 

94). 

England.  Wales. 

selected  randomly 

questionnaire. 

ascorbate     levels    were 

food  frequency  questxxv 

from  pools  of  men 

Blood  samples  for 

iigniftcantly      higher      in 

naire. 

aged  65  to  74  years 

ascortiaie  and 

men     from     town     with 

No  dMt  data  provided. 

in  two  towns  with 

pepa»K)gerv 

tower  rales  of  Momacti 

No  matching  of  8ut>iects  by 

"* 

diffenng  deatn  rates 
from  stomach  cancer 

cancer. 

health   history,   amokmg. 
demographica,  ato. 

You.  et  al..  1988  (Ref. 

Case-controL  China.. 

564  cases  of  stomach 

tocfeased  consumplwn  o< 

Data     fepwaented     i960 

89). 

cancer.  1.131 

from  a  food  frequency 

vitamin  C  carotene,  and 

interviews. 

populatK>n-b«ed 

questionnaire. 

GSlcaiM  (aatocMed  wUh 

No   bcchermcal    measure- 

controls. 

notarerice  pefKxte  were 

high    inukes    of    fruits. 

ments. 

• 

dboul  1980  and  about 

vegetables)      associated 

No  information  on  rrwan  »y- 

1965. 

with    decreased    nsk    ol 
stomach  carx^er. 

takes  ol  nutrients. 

Buiatti.  el  al..  1989, 

Caae-conlroL  ttity 

1.016  cases  of  gastric 

Interview  used  to  obtain 

Significantly    reduced    risk 

No  biochemical  dau 

1990  (Rets.  91  and 

cancer,  1.158 

information  about 

associated       with       m- 

Reliance   on    retrospect /e 

92). 

commuraty  corrtrois 

demographics. 

craeaed    intake    of    raw 

data 

matched  for  age,  sex. 

medical  history,  diet. 

vegetables,     fresh    frurt. 

No  companson  with  krxMvn 

etc. 

citrus  fruit. 

standards  ol  intake. 

Risk  decreased  in  propor- 
tion to  utake  ol  vitarriln 
C,  beta-carotene,  alpha- 

^ 

tocopherol  and  vegetable 
tat 
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Table  11.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Stomach  Cancer— Continued 


Study 

Type  and  locatioo 

Sut>iects 

MettX)ds 

Results 

Comments 

CTiyou.  et  al..  1990  (Ref. 

Case-control.  Hawaii 

111  cases  ot  gastric 

Food  frequency 

Statisticany    significant    in- 

No  biochemwal    measure- 

93). 

cancer,  361  controls. 

questionnaire 

verse     relationship     be- 

ments. 

All  subjects  were 

provided  information 

tween     risk     of     gastric 

No  assessments  of  mdivkl- 

American  men  of 

on  food  items 

cancer  and  intake  of  all 

ual  nutrients. 

Japanese  ancestry 

consumed. 

vegetables. 

interviewed  from  1965 

to  1968. 

Kono.  et  al.,  1988  (Ret. 

Case-control.  Japan 

139  cases  of  stomacti 

Data  collected  on 

Inverse     relationship     be- 

No   biochemical    measure- 

90). 

cancer,  2.574  hospital 

dietary  histories. 

tween   risk    of    stomach 

ments. 

controls,  278 

occupation,  srwking. 

cancer  and  consumption 

No  evaluation  of  ir>dividual 

randomly  selected 

etc. 

of  fruits. 

nutrients. 

community  controls. 

Decreased  risk  also  associ- 
ated with  increased  con- 

No  information   on   health 
problems     of     hospital- 

' 

sumption  of  green  tea. 

based  controls. 

Table  12.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Cancers  of  the  Head  and  Neck 


Study 

Type  and  kx^tion 

Subjects 

Methods 

Results 

Comments 

Brown,  et  al.,  1988  (Ref. 

Case-control,  South 

207  males  with 

Patients  interviewed 

Leading    risk    factors    for 

No   biochemical    measure- 

139). 

Carolina. 

esophageal  cancer 

about  ateohol. 

esophageal  cancer  after 

ments. 

and  74  hospitalized 

tobacco  use  and  diet 

adjusting     for     smoking 

Reliance   on    retrospective 

cases  arxj  133 

t^ext  of  kin  of  cancer 

and   tobacco   use   were 

dietary  data  and  use  of 

deaths.  157 

and  control  sut^jects 

tow  intakes  of  citrus  fruits 

proxy  data  for  mortality 

hospitalized 

interviewed  at  home. 

and  juk:es  and  high  irv 

phase  of  study. 

noncancer  controls 

takes  of  liver. 

and  265  noncar>cer 

deattis. 

McUughlin,  et  al.,  1988 

Case-control,  four 

871  cases  of  oral  and 

All  subjects  or  next  of 

Vitamin  C  was  associated 

No   biochemical    measure- 

(Ref. 96). 

regions  of  United 

pfiaryngeal  cancer. 

kin  provided  data  on 

with     decreased     odds 

ments. 

States. 

979  population-based 

ateohol  and  tobacco 

ratios   and   risk   of   oral 

Reliance   on    retrospective 

controls  matched  for 

use  and  normal  diet 

cancer     in     men     and 

diet  data. 

age,  sex.  and  race. 

during  adulthood. 

women. 
There  was  a  significant  pro- 
tective effect  of  vitamin 
C,  vitamin  A,  and  fiber 
derived  from  fruit 

Franco,  et  al..  1969 

Case-control,  Brazi 

232  cases  of  oral 

All  subjects  interviewed 

Strongest  risk  factors  were 

No   biochemical    measure- 

(Ref. 95). 

carreer,  464  hospital. 

regarding  history  of 

akx>hol  and  tot>acco  use. 

ments. 

noncancer  controls 

alcohol  and  tobacco 

Without    adjustments,    sig- 

No data  on  vitamin  C  spe- 

matched for  sex,  age. 

use,  general  health. 

nificantly  reduced  risk  as- 

cifically. 

trimester  of  hospital 

etc. 

sociated   with   increased 

Lack    of    population-based 

admission. 

Dietary  informatkx) 
obtained  from  a  food 
frequency 
questionnaire. 

consumption   of   carrots, 
pumpkins,  papaya,  otrus 
fruits. 

control  group. 

U  et  al.,  1989  (Ref. 

Case-control,  Linxian. 

1.244  cases  of  cancer 

Data  collected  on 

All      subjects      consumed 

'nsufficient     variability     in 

138). 

CSiina. 

of  esophagus  or 

smoking,  diet  history. 

diets   kjw   in   fruits   and 

intake  to  assess  relatiorv 

gasthc  cardia. 

personal  health 

vegetables. 

ship  to  risk  of  cancer  at 

1,314  sex  and  age- 

history. 

No  associatkxi  with  risk  of 

sites  examined. 

matched  controls 

Questions  were 

cancer  at  ttie  sites  exam- 

from same  area 

referenced  to  2  time 
periods  (late  1950's 
and  late  1970's). 

ined. 

Table  13.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Cancer  of  the  Ovary  or  Cervix 


Study 

Type  and  locatioo 

Subjects 

Methods 

Results 

Comments 

Brock. 

et  al..  1988  (Ref. 

Case-control.  Australia 

117  cases  of  cervical 

Interview  and  food 

Cases    not    matched    for 

No   biochemical   measures 

62). 

cancer.  196  controls 

frequency 

sexual    habits,    smoking. 

of  vitamin  C  status. 

matched  for  socio- 

questionnaire used  to 

use   of   oral    contracep- 

No comparisons  made  with 

economic  status,  age. 

obtain  information  on 
demographics, 
reproductive  Nstory, 
dietary  data,  etc. 

tives. 
Adjusted      risk      estimate 
showed  protective  effect 
for  vitamin  C. 

regard  to  dietary  intake 
and  blood  levels. 

Shu.  etal..  1989  (Ref. 

Case-control,  Shanghai.... 

172  cases  of  epithelial 

Interview  used  to  obtain 

No  effect  of  intake  of  vita- 

No  biochemkal    measure- 

97). 

ovarian  cancer,  172 

information  on 

min  C  on  risk  of  ovarian 

ments. 

controls  (age- 

demographics. 

cancer. 

No  descriptive  statistics. 

matched). 

reproductive  history, 
dietary  intake,  etc. 

No  compansons  to  knw.vn 
standards  of  intake. 
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Table  13.— Antioxidant  Vitamins  and  Cancer:  Vitamin  C  and  Cancer  of  the  Ovary  or  Cervix— Continued 


Results 

Comments 

Statisticany    significant    in- 

No  biochemical    measure- 

verse    relationship     be- 

ments. 

n 

tween     risk     of     gastric 

No  assessments  of  indivkJ- 

cancer  and  Intake  o<  all 

ual  nutrients. 

vegetables. 

Inverse     relationship     be- 

No   biochemical    measure- 

tween  risk    o<    stomach 

ments. 

fl. 

cancer  and  consumption 

No  evahwtion  of  ij>dividual 

o«  fruits. 

nutrients. 

Decreased  risk  also  associ- 

No  information   on   health 

ated  with  increased  con- 

problems    of     hospital- 

sumption  of  green  tea 

based  controls. 

Cancers  of  the  Head  and  Neck 


Results 

Comments 

Leading    risk    factors    for 

No   biochemical    measure- 

esophageal cancer  after 

ments. 

let 

adjusting     for     smoking 

Reliance   on    retrospective 

and   tobacco   use   were 

dietary  data  and  use  of 

is 

tow  intakes  of  citrus  fruits 

proxy  data  for  mortality 

«. 

and  juices  and  high  irv 
takes  of  liver. 

phase  of  study. 

If 

Vitamin  C  was  associated 

No   biochemical    measure- 

)0 

with     decreased     odds 

ments. 

» 

ratios   and   risk   of   oral 

Reliance   on    retrospective 

A 

cancer     in     men     and 
women. 
There  was  a  significant  pro- 
tective effect  of  vitamin 
C.  vitamin  A,  and  fiber 
derived  from  fruit 

diet  data. 

ed 

Strongest  risk  factors  were 

No   biochemKal    measure- 

^ 

alcohol  and  tot>acco  use. 

ments. 

x> 

Without    adjustments,    sig- 

No  data  on  vitamin  C  spe- 

y 

niflcantty  reduced  risk  as- 

cifically. 

sociated   with   Increased 

Lack    of    population-tiased 

consumption   of   carrots, 

control  group. 

od 

pumpkins,  papaya,  otrus 
fruits. 

All      subjects      consumed 

'nsufficient     variability     in 

"V. 

diets   tow   in   fruits   and 

intake  to  assess  relatioo- 

vegetables. 

ship  to  risk  of  cancer  at 

No  associatton  with  risk  of 

sites  examined. 

cancer  at  tfie  sites  exam- 

s 

ined. 

Cancer  of  the  Ovary  or  Cervix 


Results 

Comments 

Cases    not    matched    for 

No   bioctiemteal   measures 

sexual   habits,   snwking. 

of  vitamin  C  status. 

Ito 

use   of   oral    contracep- 

No comparisons  made  with 

on 

tives. 

regard  to  dietary  intake 

Adjusted      risk      estimate 

and  blood  levels. 

y. 

stHJwed  protective  effect 
for  vitamin  C. 

tain 

No  effect  of  Intake  of  vita- 

No  btochemkaU    measure- 

min C  on  risk  of  ovarian 

ments. 

cancer. 

No  descriptive  statistics. 

y. 

No  comparisons  to  knovvn 
standards  of  intake. 

Study 

Type  and  tocation 

Subtects 

Methods 

Results                 1 

Comfnonts 

Slattery.  et  al.,  1989 
(Ref  44). 

Case-control  Utah    

85  cases  of  ovarian 

Interview  provkjcd  data      No  effect  of  intake  of  vita- 

No  relarence  oerod  orven 

cancer.  492 

on  demographics.               min  C  on  risk  of  primary       for  dtetary  data. 

populatkxvbased 

health  history,  dietary          ovarian  cancer                      No    btochem«al    measure- 

controls  maictied  for 

intakes,  etc. 

nients. 

Ven'ault,  et  al.,  1989 

Case-control, 

age. 
189  cases  of  cervical 

Demographic,  dietary. 

Decreased  risk  of  cervical    No    biochemical    measure- 

(Ref  63) 

Washington. 

cancer.  227  randomly 

etc.  dau  collected  by 

cancer    associated    with        mems 

selected  age-matched 

interview. 

high  intakes  of  vitamin  C. 

Retrospective    penod    was 

controls 

2,7  to  2  8  years 
Food  portion  sizes  estimat- 
ed from  food  composition 
tables 

Ziegler,  et  al.,  1990 

Case-control,  cross- 

271  cases  of  cervical 

Data  collected  by 

No  effect  of  vitamin  C  or 

Cases     confirmed     dunng 

,    (Ref.  98). 

secttonal  multi-multi- 

cancer,  502  controls 

interview. 

vitamin  C-nch  foods  on 

1982  and  1983, 

center  study. 

matched  by  age,  race. 

Medical  history,  family 

risk  of  cervical  cancer. 

No  reference  penod  rela- 

telephone exchange 

health,  food  intake 
data  collected. 

tive  to  onset  or  symp- 
toms of  diagnosis  m 
cases. 

Table  1 4.— Antioxidant  Vitamins  and  Cancer:  Othbr  Studies 

Study 

Type  and  location                       Subjects 

Methods                               Results                                Comments 

La  Vecchia,  et  al ,  1989 

Case-control.  Northern 

163  cases  of  confirmed 

All  subjects  Interviewed 

Bladder  cancer  cases  had    No    biochemical    measure- 

(Ref.  49). 

Italy. 

bladder  cancer;  181 

for  infornfiation  about 

tower  frequency  of  con-        rwnts 

hospital  controls. 

health  history.  alcotxH, 
tobacco  use,  coffee 

sumption  of  green  vege-    Food    frequency   question- 
tables,  carrots.                         naire  had  only  10  itenw 

consumption,  etc. 

No  reduced  risk  related  to 

Dietary  data  obtained 

intake  of  vitamin  C. 

from  food  frequency 

questionnaire. 

Stahelin.  et  al..  1989 

Prospective  cohort. 

2.975  men.  102  cancer 

Samples  were  collected 

Vitamin  C  was  significantly    Reliance  on  pant  sample 

(Ref.  61). 

Basel,  Switzerland. 

deaths  (lung.  37; 

in  1971  to  1973  and 

k)¥»er  in  cases  of  stom-  !     analysis. 

1      stomach.  17; 

analyzed  immediately. 

ach  cancer  than  m  con-     No  dietary  data. 

colorectal.  9;  others 

trots. 

39). 

Table  1 5.— Antioxidant  Vitamins  and  Cancer:  Prospective  Studies  on  Vitamin  E  and  Cancer 

Authors/year 

Source/exposure 

Study  populatton             Cancer  site 

Cases/controls     1               Results               1  Assessment  of  the  study 

Wald,  et  al.,  1987 
(Ref.  57). 

S 

erum  vitamin  E  .  . .  . 

22  000  men  35  to  64 

Luno  eotofectal 

9/17,  6/12,  3/6.       Mean  vitamin  E  level  of      No  dieUry  use  data  or 

years,  London.               stomach. 

8/15.5/10.31/ 

the  cases  was  not              data  on  the  health 

England. 

bladder.  CNS. 

57,  28/55,  90/ 

significantly  different            history  of  the  controls. 

^ 

skin,  other  sites, 
all  sites. 

172, 

from  the  conuols  in         Cases  per  cancer  site 
cancer  subjects                  were  small, 
diagnosed  >  1  year         The  difference  reported 
after  blood  collection,         for  cases  diagnosed 
Vitamin  E  levels  of                  at  <  1  year  may  have 
cancer  cases                     been  the 
diagnosed  ■- 1  year             consequence  of 
after  blood  collection           cancer  ratt>er  than  the 
was  significantly  lower  ,     precursor, 
tfian  controls. 

Russell,  et  al.,  1988 
(Ref.  117). 

S 

5.086  women,  26  to 
88  years. 

Breast 

30/288 

No  significant  difference      No  matching  lor 

between  the  serum             smoking,  long  storage 

Guernsey,  England. 

■ 

vitamin  E  levels  of              time  of  the  samples 
cases  with  breast               and  no  dietary  use 
cancer  and  the                    data, 
controls,                       1 

Gey,  et  al.,  1987 

Plasma  vitamin  E 

3,000  men,  Basel. 

AH  sites,  lung. 

102.  37.  17,  2.707..'  Signlf«antly  lower                No  dietary  use  data 

(Ref  109). 

* 

Switzerland, 

gastrointestinal 
survivors. 

plasma  vitamin  E             Small  size  was  very 
levels  were                        small  per  site. 

f 

associated  with 
overall  cancer  and 

i 

combined 

gastrointestinal  cancer 
mortality.                       ' 

Stahelin.  et  al.,  1989, 

Plasma  vitamin  E 

2.974  men  Basel. 

Bronchial. 

68.20.37.1/. 

isto  significant                   {  No  dietary  data. 

1991  (Refs  60  and 

Switzeriand. 

stomach. 

2.421. 

associatton  of  plasma      Results  did  not  confirm 

61). 

gastrointestinal. 

vitamin  E  and  the  nsk         findings  reported  in  an 

coton.  sun/Ivors. 

Of  cancer,                            eartier  study  using  the 
same  population 

i 

group. 
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Table  15.— Antwxioawt  Vitamins  and  Cancer:  PROSPEcrrvE  Stuwes  on  VriAMiN  E  and  Cancer— Continoed 


Atrthora/yev 


ScitotMr.  •!  aL.  I«7 

(R««.  1t«). 


Bumey.  et  al..  1989 
IRolllS). 


CoflMtock.  at  aL. 
1991  (Ret.  114). 


Knekt.  et  aL,  1988 
(Ref  112). 


Knekt  et  al..  1988 
(Bel.  111). 


Knekt,  et  at..  1988 
(Ref.  110). 


Source/expoaura 


Serum  wttamin  E- 


Senim  vitamin  E.. 


Serum  vitamin  E.. 


Serum  vitamin  E 


Knekt  at  ^1991 
(Rei.113). 


Serum  vitamin  E.. 


Stuciy  popuiatioo 


Cancer  site 


2S.a02  adults. 
Waetvngton 
County.  Marylanil 

25.620  adults, 
WaaNngton 
County.  Ma*ytand 


25.800  adults, 
Washington 
County.  Maryland. 


36,265  men  and 
women.  15  to  99 
years.  Finland. 


21,172  men,  Rnland- 


Pancreas. 


Cotoix 'vctum; 
pancreas:  kmg: 
melarKjma.  skin; 
basal  cell,  skin; 
Breast; 
Prostate; 
Diaooer. 


Gastrointestinai- 


Caaeay  controls 


72/143„ 


22/44 


72/143,  34/68. 
22/44,  99/196. 
20/40,  21/42. 
30/59,  103/ 
103.  35/70. 


Serum  vitamin  E.. 


Serum  vitamin  E 


15,093  women, 
Finland. 


36,265  men  and 
women,  Rnlartd. 


Al  sites.  Stomach, 
ParK^ieas, 
Cokwand 
rectum.  Other 
sites. 


AR  sites. 
Epithelial, 
Braast,  Cervix. 
Endometrium, 
Ovary. 


All  sites. 
Gastrointestir«L 


NosignKicant 
association  o(  serum 
vitamin  E  and  coton 
cancer. 

Low  levels  o<  serum 
vitamin  E  appear  to 
have  a  protective 
effect  on  pancreatic 
cancer. 


The  associatkxi  of 
vitamin  E  with  Kmg 
canoai  showed  a 
dose^resportse  trend 
in  a  protective 
direction. 

There  were  noo<t>ec 


Assessment  of  the  study 


150/276. 

453/841, 

48/90, 

17/28.  21/39. 

367/723. 

313/578, 

184/ 

339, 67/123,        i 

23/44. 

12/21. 

16/29. 

557  sets. 

160  sets. 

associations. 

Upper  gastrointestinal 
tract  cancers  were 
associaied  with  k>wer 
serum  vitamin  E. 

The  risk  differed 
significantly  between 
tertiles  amor>g  men. 

Signifwant  increase  in 
the  risk  (or  all  cancers 
unrelated  to  smoking 
and  some 
gastrointestinal 
cancers  with  k>w 
serum  vitamin  E. 

Significant  inverse 
association  t)etween 
serum  vitamin  E  (oral 
cancer  sites  comtiirted 
and  epithelial  cancer. 


The  association  of 
serum  vitamin  E  with 
cancer  was  strongest 
(or  all  cancer  sites 
and  gastrointestinal 
cancer. 


No  dietary  data  and  long 
storage  time  o<  ttie 
sera  samples. 

A  chance  associatkm 
between  vitamift  E 
arxt  pancreatic  cancer 
could  not  be 
exckided. 

Samples  were  stored  for 
a  lor>g  time  period  and 
there  was  no 
information  on  die! 
history  or  intake. 

The  rHjmtier  ol  cases 
was  also  very  small. 

Storage  time  of  samples 
was  very  k>ng.  sample 
size  at  some  cancer 
sites  was  small  and 
no  diet  history  or 
usage  reported. 


SaKH>les  collected  arvl 
stored  a  long  tinne 
before  analysis  of 
vitamin  E  and  no  diet 
usage  data  were 
reported. 

The  number  of  cases  at 
certain  sites  was 
smalt,  samples  were 
stored  for  a  ksng 
period  ol  time  and  no 
dietary  data  were 
reported. 

The  number  of  cases  at 
some  sites  was  smaM, 
samples  were 
collected  and  stored  a 
lor>g  time  before 
analysis  of  vitamin  E 
and  no  dietary  data 
reported. 

Same  as  abov9. 


Table  16.— Antioxidant  Vitamins  and  Cancer:  Retrospective  Studies  on  Vitamin  Eand  Cancer 


Authors/year 

Source/exposure 

Location 

Cancer  site 

Cases/controls, 
type  ol  corttrol 

Results 

Assessment  o(  the  study 

Basu  et  al    1989 

Serum  vitamin  E 

Car»da     

Breast 

30/30,  Population... 
120/109,  Hospital .. 

No  significant 
association  between 
breast  cancer  and 
serum  vitamin  E. 

Plasma  vitamin  E  was 
significantly  higher  in 
cases  than  controls.. 

No  significant 
association  of  vitamin 
E  intake  and  breast 
cancer. 

All  cases  were  In  the 

(Ref.  118). 
Getber  et  al    1989 

Vitamin  E  intake  ...„ 

Plasma  Vitamin  E._ 

France 

Breast 

advanced  stage  of 

breast  cancer. 
No  dietary  or  clinical 

data  were  reported. 
Sample  size  was  snwB. 
The  control  group  was 

(Ref.  119). 

made  of  hospital 
patients  and  no 
information  was  given 
on  medication  use. 
Dietary  data  were 
retrospective. 
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w/controls 


3 


13.  34/68. 
44,  99/196, 
40.  21/42. 
59,  103/ 
L  35/70. 


>76 


(towNs 


No  MQnMcfln^ 
association  o(  sefum 
vitamin  E  and  colon 
cancer. 

Lo*  levets  ot  senim 
vitamin  E  apfMar  to 
have  a  pfolsctiiw 
eftect  on  panaeatic 
cancer. , 


TTie  association  of 
vitamin  E  with  lung 
cancel  thoKwda 
dose-response  trend 
in  a  protective 
direction. 

There  were  no  other 


/kssessmam  of  the  study 


}41.  48/90, 
'28.  21/39. 
r/723. 


578,  184/ 
),  67/123, 
f44. 12/21. 
'29. 


sets,  160  sets. 


associations. 

Upper  gastrointestinal 
tract  cancers  were 
associated  with  lower 
serum  vitamin  E. 

The  risk  differed 
significantly  between 
tertiles  among  men. 

Significant  increase  in 
the  risk  lor  ail  cancers 
unrelated  to  smoking 
and  some 
gastrointestinal 
cancers  with  low 
serum  vitamin  E. 

Significant  inverse 
association  t)etween 
serum  vitamin  E  (oral 
cancer  sites  comt)ined 
and  epithelial  cancer. 


The  association  of 
serum  vitamin  E  with 
cancer  was  strongest 
for  all  cancer  sites 
and  gastrointestinal 
cancer. 


No  dMary  data  and  tons 
storage  tiraaol  Vm 
sera  samples. 

A  chance  association 
t)e^l»een  viiamirt  E 
and  pancreatic  cancer 
could  not  tM 
excluded. 

Samples  were  stored  for 
a  lor>g  time  period  and 
tfiere  was  no 
infonnation  on  dM 
history  or  intake. 

The  number  of  cases 
was  also  very  small. 

Storage  time  of  samples 
was  very  k>ng,  sample 
size  at  some  cancer 
sites  was  small  and 
no  diet  history  or 
usage  reported. 


Samples  collected  and 
stored  a  long  time 
before  analysis  of 
vitanfiin  E  and  no  diet 
usage  data  were 
reported. 

The  numtier  of  cases  at 
certain  sites  was 
small,  samples  were 
stored  lor  a  king 
period  ol  time  and  no 
dietary  data  were 
reported. 

The  number  of  cases  at 
some  sites  was  small, 
samples  were 
collected  and  stored  a 
long  time  before 
analysis  of  vitamin  E 
and  no  dietary  data 
reported. 

Same  as  above 


VE  Studies  on  Vitamin  Eand  Cancer 


«s/controls, 
«oi  control 

Results 

Assessment  o(  the  study 

0,  Population... 

No  Significant 

All  cases  were  in  the 

associatwn  between 

advanced  stage  of 

t>reast  cancer  and 

breast  cancer. 

serum  vitamin  E. 

No  dietary  or  clinical 

data  were  reported. 
Sample  size  was  smaR. 

109,  Hospital .. 

Plasma  vitamin  E  was 

The  control  group  was 

significantty  higher  in 

made  of  hospital 

cases  than  controls.. 

patients  and  no 

No  significant 

information  was  given 

association  of  vitamin 

on  medication  use. 

E  intake  aivl  breast 

Dietary  data  were 

cancer. 

retrospective. 
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Table  16. 

—Antioxidant  Vitamins  and  Cancer:  Retrospective  Studies  on  Vitamin  E  and  Cancer— Continued 

Authors/y. 

Source/exposure 

Locaton 

Cancer  site 

Cases/controls, 
type  ol  control 

Results 

Assessment  of  the  study 

Toniolo,  et  al    1989 

Vitamin  E  intake 

Breast 

250/499,                ' 
Population. 

1 

1 

No  significant                    ! 
associatkjn  ol  vitamin 

No  bioctwnwcal  dau 

(Ref.  84). 

were  reported 

E  intake  and  breast       ; 

Dietary  data  were 

cancer. 

1 

retrospective  and 
obtained  on  the 

« 

average  ol  7  8  months 
after  diagr>osis. 

LeGardeur  et  al 

Serum  vitamin  E 

New  Orleans 

Luna 

59/59.  Hospital 

Lower  serum  vitamin  E 

No  dietary  data  were 

1990  (Ref.  120). 

Louisiana 

of  cases  wtien 
compared  with 
controls . 
Adiustment  for  serum 
cholesterol  reduced 
the  differences. 

reported 
Hospital  patients  who 

may  have  been 

predisposed  to 

changes  m  serum 

vitamm  E  were  used 

as  controls 
Groups  were  not 

matched  lor  snx>kjnfl 

history. 

Charptot,  etal.  1989 
(Ref.  121). 

Serum  vitamin  E 

Digestive 

50/50.  Hospital 

Senjm  vitamin  E  of 

Dietary  intake 

cases  were 

information  was  not 

significantly  lower 

reported. 

. 

. 

than  controls. 

No  mlormation  was 
provided  on  wfiether 
the  hospitalized 
controls  wrere  on  any 

medication 

Data  were  not  provided 
on  the  stage  or  type 
ol  digestive  cancer 

Buiatti  et  al    1990 

Vitamin  E  intake 

Italy       

Gastric 

1.016/1,159, 

Risk  decreased  with 

No  tMochemtcal  data 

(Ref.  92). 

Population. 

increased  intakes  ol 
vitamin  E  and  C. 

wore  reported 
Retrospective  dietary 
data  on  vitamm  E 
were  cak^ulated  usmg 
English  tabtes 

Verrault  et  al.,  1989 

Vitamin  E  intake 

Seattle.  Washington .... 

Cervical 

189/227. 

High  vitamin  E  intake 

No  biochemical  dau 

(Ref.  63). 

carcinoma 

Population. 

was  associated  with 
k>wer  cancer  risk. 

were  reported 
Retrospective  dietary 
data  focused  on  \t\e 
recall  of  foods  use 
several  years  prior  to 

- 

ttie  interview 

Cuzick,  et  al.,  1990 

Serum  vitamin  E 

London 

Cervical 

30/40,  40/45 

Significant  decreasing 

No  dietary  data 

(Ref.  122). 

intraepithelial 

Patients  of 

trend  of  mean  levels 

reported 

neoplasia  1. 

general 

of  serum  vitamin  E  in 

Sample  size  was  small 

Cervical 

practitioners 

cases 

No  medical  history  ol 

intraepithelial 
neoplasia  11. 
Rectal 

and  clinics. 

controls  was  reported 

Freudenheim,  et  al , 

Vitamin  E  Intake 

Western  New  York 

277/277  (men). 

No  significant 

No  biochemKal  data 

1990  (Ref.  77). 

145/145 
(women), 
Neighborhood. 

association  between 
rectal  cancer  and 
vitamin  E  intake. 

reported  ar>d 
retrospective  food 
frequency  interviews 
were  used 

Stryker,  et  al.,  1990 

Plasma  vitamin  E, 
Vitamin  E  intake. 

Boston 

Malignant 
melanonna. 

204/248.  Skin 
clinic. 

Intake  atone  displayed  a 
significant  trend  of 

Cknic  patients  were 

(Ref.  125). 

used  as  controls  and 

decreasing  nsk  with 

1     no  information  was 

increasing  intake. 

reported  on 
rr>edication  or 
supplement  use. 

Orozdz  et  al    1989 

Poland 

Larynx 

22/16.  Hospital 

No  significant 
association  of  serum 

Hospital  controls  were 

(Ref.  124). 

used  wfK)  may  have 

t 

vitamin  E  and  cancer 
of  the  larynx. 

been  predisposed  to 

changes  m  serum 

vrtamn  E. 
No  diet  or  supplement 

information  were 

reported 
Samipte  size  was  very 

small 
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21  CFR  Part  101 
[Docket  No.  91N-01021 
RIN  0905-AD08 

Food  Labeling:  Health  Claims;  Zinc  and 
immune  Function  in  the  Etderty 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  not 
to  authorize  the  use  on  foods,  including 
dietary  supplements,  of  health  claims 
relating  to  the  association  between  zinc 
and  immune  function  in  the  elderly.  FDA 
has  reviewed  the  scientific  data  in 
conformity  with  the  requirements  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments]  and  has 
tentatively  concluded  that  there  is  not  a 
sufficient  basis  to  support  the  use  of 
health  claims  relating  to  this  topic.  The 
agency's  examination  of  publicly 
available  evidence  revealed  that  a 
specific  protective  role  of  zinc 
supplementation  of  the  elderly 
population  has  not  been  demonstrated. 
Although  some  small  clinical  studies 
suggested  such  a  relationship,  these 
results  were  not  substantiated  in 
subsequent  research  using  better  study 
designs  and  larger  samples. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  Hnal  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

FOR  FURTHER  INFORMATKM  CONTACT: 

James  E.  Hoadley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-268), 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5104. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Nutrition  Labeling  and  Education  Act 
of  1990 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L  101-535).  which  amend  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  Section  403(r)  of  the  act  (21 
U.S.C.  343(r))  authorizes  the  Secretary  of 
Health  and  Human  Services  and  FDA  by 
delegation  to  issue  regulations 
authorizing  nutrient  content  and  health 
claims  on  the  label  or  labeling  of  foods. 
With  respect  to  health  claims,  the  new 
provisions  provide  that  a  product  is 


misbranded  If  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  the  act  (21 
U.S.C.  343(r)(l)(B)). 

Published  elsewhere  in  this  Federal 
Register  is  a  proposed  rule  to  establish 
general  requirements  for  health  claims 
that  characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  or  other  nutritional 
substances  (referred  to  generally  as 
"substances")  to  a  disease  or  health- 
related  condition  on  food  labels  and  in 
labeling  for  conventional  foods  and 
dietary  supplements.  In  this  companion 
document,  FDA  has  tentatively 
determined  that  such  claims  would  only 
be  justified  for  substances  in  dietary 
supplements  as  well  as  in  conventional 
foods  if  it  determines,  based  on  its 
review  of  all  the  publicly  available 
scientiflc  evidence  (including  evidence 
from  well  designed  studies  conducted  in 
a  manner  which  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles],  that  there  is 
significant  scientiHc  agreement,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
that  the  claim  is  supported  by  such 
evidence. 

The  1990  amendments  also  require 
(sections  3(b)(l)(A)(ii).  (b)(l)(A)(vi),  and 
(b](l](A)(x))  that  within  12  months  of 
enactment,  the  Secretary  of  Health  and 
Human  Services  shall  issue  proposed 
regulations  to  implement  section  403(r) 
of  the  act  and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  zinc  and  immune  function  in 
the  elderly,  meet  the  requirements  of  the 
act. 

In  this  document,  the  agency  will 
consider  whether  a  label  or  labeling 
claim  on  a  food,  including  conventional 
foods  and  dietary  supplements,  on  the 
relationship  between  zinc  and  immune 
function  in  the  elderly  would  be  justified 
under  the  standard  proposed  in  the 
companion  document  entitled  "Food 
Labeling:  General  Requirements  for 
Health  Claims  for  Food. 

B.  Zinc  and  Immune  Function  in  the 
Elderly:  Public  Health  Aspects 

1.  Zinc  and  Immune  Function 

Immune  function  refers  to  the  body's 
defense  processes  to  prevent  and 
contain  infection.  The  immune  system  is 
composed  of  lymphoid,  thymus,  and 
bone  marrow  cells.  Poor  nutrition  (for 
example,  malnutrition  consisting  of 
inadequate  protein  and  calorie  intake 


and  multiple  nutrient  deficiencies) 
increases  susceptibility  to  infectious 
disease  (Refs.  1  through  4).  In  addition, 
diminished  immune  function  is 
recognized  as  an  adverse  consequence 
of  deficiencies  of  several  specific 
nutrients  including  iron,  zinc,  copper, 
magnesium,  selenium,  vitamin  E, 
vitamin  C,  vitamin  Be.  vitamin  Bu,  and 
folic  acid.  The  effect  that  a  deficiency  in 
a  particular  nutrient  has  on  immune 
function  in  human  populations  is  not 
well  understood.  Zinc  deficiency  and 
immune  function  have  been  investigated 
extensively  because  studies  in  humans 
and  animals  have  shown  that  zinc 
deficiency  causes  a  selective 
suppression  of  lymphoid  organ  weight 
and  abnormalities  in  immune  responses. 

Experiments  in  zinc-deficient  animals 
and  humans  have  shown  that  zinc  is 
essential  for  specific  immune  function 
(Refs.  5  through  8).  Immunological 
disorders  of  some  disease  conditions 
characterized  by  secondary  zinc 
deficiencies  can  be  corrected  by  zinc 
supplementation  (Refs.  5  and  7).  Such 
disease  states  and  conditions  include 
acrodermatitis  enteropathica, 
alcoholism,  diabetes,  gastrointestinal 
disorders,  sickle  cell  anemia,  some 
cancers,  protein-calorie  malnutrition, 
parenteral  nutrition  with  inadequate 
zinc,  and  hypoglobulinemia.  There  is  no 
evidence,  however,  that  immune 
function  in  healthy  persons  can  be 
enhanced  by  zinc  supplementation. 

Zinc  is  considered  to  be  relatively 
nontoxic,  particulariy  if  taken  orally. 
However,  adverse  effects,  which  include 
impaired  immune  function,  are  known  to 
occur  with  zinc  intake  in  excess  of  the 
Recommended  Dietary  Allowance 
(RDA)  (Ref.  9). 

2.  Mechanisms  and  Measures  of  Immune 
Function 

The  immunologic  defense  mechanisms 
mediated  by  T  lymphocytes  are 
collectively  known  as  "cell-mediated 
immunity."  T.  lymphocytes,  a  speciHc 
type  of  white  blood  cell,  attack  and  kill 
cells  infected  with  viruses,  bacteria,  and 
protozoa.  Thymic  hormone  stimulates 
maturation  and  differentiation  of 
immature  lymphocytes  into  several 
specific  types  of  functional  T 
lymphocytes.  Thymic  hormone  requires 
zinc  for  activation.  Various  subsets  of 
differentiated  T  lymphocytes  (e.g., 
"helper",  "suppressor",  and  "killer"  T 
cells)  can  attach  to  infected  cells  and 
kill  them  directly  or  can  function 
indirectly  by  releasing  substances  that 
influence  the  actions  of  other  immune 
cells. 

Several  common  tests  are  used  to 
measure  the  level  of  cell-mediated 
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and  multiple  nutrient  deficiencies) 
increases  susceptibility  to  infectious 
disease  (Refs.  1  through  4).  In  addition, 
diniinished  immune  function  is 
recognized  as  an  adverse  consequence 
of  deficiencies  of  several  specific 
nutrients  including  iron,  zinc,  copper, 
magnesium,  selenium,  vitamin  E, 
vitamin  C,  vitamin  Be,  vitamin  Bu,  and 
folic  acid.  The  effect  that  a  deficiency  in 
a  particular  nutrient  has  on  immune 
function  in  human  populations  is  not 
well  understood.  Zinc  deficiency  and 
immune  function  have  been  investigated 
extensively  because  studies  in  humans 
and  animals  have  shown  that  zinc 
deficiency  causes  a  selective 
suppression  of  lymphoid  organ  weight 
and  abnormalities  in  immune  responses. 

Experiments  in  zinc-deficient  animals 
and  humans  have  shown  that  zinc  is 
essential  for  specific  immune  function 
(Refs.  5  through  8).  Immunological 
disorders  of  some  disease  conditions 
characterized  by  secondary  zinc 
deficiencies  can  be  corrected  by  zinc 
supplementation  (Refs.  5  and  7).  Such 
disease  states  and  conditions  include 
acrodermatitis  enteropathica, 
alcoholism,  diabetes,  gastrointestinal 
disorders,  sickle  cell  anemia,  some 
cancers,  protein-calorie  malnutrition, 
parenteral  nutrition  with  inadequate 
zinc,  and  hypoglobulinemia.  There  is  no 
evidence,  however,  that  immune 
function  in  healthy  persons  can  be 
enhanced  by  zinc  supplementation. 

Zinc  is  considered  to  be  relatively 
nontoxic,  particularly  if  taken  orally. 
However,  adverse  effects,  which  include 
impaired  immune  function,  are  known  to 
occur  with  zinc  intake  in  excess  of  the 
Recommended  Dietary  Allowance 
(RDA)  (Ref.  9). 

2.  Mechanisms  and  Measures  of  Immune 
Function 

The  immunologic  defense  mechanisms 
mediated  by  T  lymphocytes  are 
collectively  known  as  "cell-mediated 
immunity.'"  T.  lymphocytes,  a  specific 
type  of  white  blood  cell,  attack  and  kill 
cells  infected  with  viruses,  bacteria,  and 
protozoa.  Thymic  hormone  stimulates 
maturation  and  differentiation  of 
immature  lymphocytes  into  several 
specific  types  of  functional  T 
lymphocytes.  Thymic  hormone  requires 
zinc  for  activation.  Various  subsets  of 
differentiated  T  lymphocytes  (e.g., 
"helper",  "suppressor",  and  "killer"  T 
cells]  can  attach  to  infected  cells  and 
kill  them  directly  or  can  function 
indirectly  by  releasing  substances  that 
influence  the  actions  of  other  immune 
cells. 

Several  common  tests  are  used  to 
measure  the  level  of  cell-mediated 
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immune  function.  In  the  delayed 
cutaneous  hypersensitivity  (DCH)  test,  a 
small  amount  of  foreign  substance  (an 
antigen]  is  injected  under  the  skin.  With 
normal  functioning  cell-mediated 
immunity,  a  localized  inflammatory 
reaction  develops  at  the  site  of  the 
injection  within  48  hours.  The  immune 
response  to  the  antigen  is  measured  by 
the  diameter  of  the  welt  and 
inflammation  appearing  at  the  site. 
"Anergy"  is  a  term  used  to  describe  the 
condition  in  which  no  cell-mediated 
allergic  reaction  occurs  in  response  to 
such  antigen  injection. 

Another  type  of  test  of  cell-mediated 
immunity  uses  lymphocytes  separated 
from  blood  samples  and  cultured  in  test 
tubes.  Addition  of  a  small  amount  of 
mitogen  (a  substance  such  as  bacterial 
fragments)  to  tlie  isolated  lymphocytes 
stimulates  functional,  immunocompetent 
T  lymphocytes  to  divide  and  proliferate. 
Impaired  cell-mediated  immunity  is 
indicated  by  a  failure  of  the  mitogen  to 
stimulate  T  lymphocyte  proliferation. 
The  lymphocyte  proliferative  response 
(LPR)  is  a  measure  of  the  rate  of 
lymphocyte  division  in  response  to  a 
mitogen  challenge. 

Zinc  deficiency  has  been  associated 
with  decreased  thymic  hormone  levels 
and  with  a  corresponding  decrease  of 
both  functional  T  lymphocytes  and  cell- 
mediated  immunity  in  experimental 
animals  and  humans,  as  shown  by 
anergy  in  DCH  and  decreased  LPR 
(Refs.  8  and  10). 

3.  Immune  Function  in  Aging 

One  of  the  physiologic  changes  that 
characterizes  aging  is  a  gradual 
senescence  of  some  components  of  the 
immune  system,  particularly  cell- 
mediated  immune  function  (Refs.  5. 11, 
and  12).  The  primary  age  related 
changes  in  immune  systems  of  both 
human  and  experimental  animals  result 
from  gradual  thymic  atrophy  and 
changes  in  the  T  lymphocyte  population. 
There  are  age  related  decreases  in  the 
number  of  blood  T  lymphocytes  as  well 
as  in  the  proportion  of  helper/inducer  T 
lymphocytes  and  increases  in  the 
proportion  of  immature  T  lymphocytes. 
Accompanying  the  change  in  T  cell 
population  is  a  functional  decline  in  cell- 
mediated  immunity  as  indicated  by 
reduced  lymphocyte  proliferation  in 
response  to  mitogens. 

Progressive  impairment  of  cellular 
immunity  observed  in  generalized 
malnutrition,  including  zinc  deficient 
states,  is  similar  in  some  respects  to  the 
age  related  decline  of  cell-mediated 
immune  function.  When  insufficient 
protein  calorie  nutrition  is  responsible 
for  depressed  immune  function, 
improved  diet  may  restore  such  function 


and  improve  disease  resistance.  There  is 
evidence  that  a  balanced,  complete 
nutritional  supplementation  can  improve 
impaired  cell-mediated  immunity  in 
protein-calorie  malnourished  elderly 
(Ref.  13). 

4.  Zinc  Nutritional  Status  of  the  Elderly 
in  the  United  States 

Several  reports  have  suggested  that 
the  elderly  U.S.  population  may  be  at 
risk  of  zinc  deficiency.  A  review  of 
reports  by  17  different  groups 
concerning  zinc  intake  in  the  elderly  has 
recently  been  published  (Ref.  14).  The 
results  of  dietary  surveys  have  been 
fairly  consistent  in  suggesting  that 
elderly  persons  consume  zinc  at  less 
than  RDA  levels.  Diets  representative  of 
those  consumed  by  elderly  women 
generally  contain  less  dietary  zinc  than 
do  those  for  elderly  men  (Ref.  15),  and 
institutionalized  subjects  generally 
consume  less  zinc  than  do  persons  living 
at  home  (Refs.  16  and  17). 

Intake  of  zinc  appears  to  diminish  as 
elderly  persons  advance  in  age  (Refs.  14 
and  18).  Small  studies  of  selected 
populations  have  also  identified  pockets 
of  zinc  insufficiency  in  some  populations 
(Ref.  14).  Additionally,  the  elderiy 
frequently  alter  their  dietary  habits  and 
may  also  lose  their  appetites  and  reduce 
their  food  intake  (i.e.,  become  anoretic). 

For  these  reasons,  the  elderly 
population  has  been  proposed  as  one  of 
the  groups  which  may  have  a  high 
incidence  of  inadequate  zinc  nutriture 
(Refs.  19  through  21).  The  question  of 
adequacy  of  zinc  nutriture  in  the  elderly 
is  one  of  the  issues  that  FDA  examined 
in  this  review. 

C.  Zinc:  Regulatory  History 

One  zinc  salt,  zinc  methionine  sulfate, 
is  regulated  as  a  direct  food  additive  for 
use  as  a  special  dietary  and  nutrient 
food  additive  in  21  CFR  172.399. 

Five  other  zinc  salts  are  listed  in  part 
182  (21  CFR  part  182)  as  generally 
recognized  as  safe  (GRAS)  for  use  in 
dietary  supplements  or  as  nutrients: 
Zinc  chloride  {§§  182.5985  and  182.8985), 
zinc  gluconate  (§§  182.5988  and 
182.8988).  zinc  oxide  (§§  182.5991  and 
182.8991],  zinc  stearate  (§§  182.5994  and 
182.8994],  and  zinc  sulfate  (§§  182.5997 
and  182.8997).  No  zinc  compounds  are 
affirmed  as  GRAS  in  part  184 — Direct 
Food  Substances  Affirmed  as  Generally 
Recognized  as  Safe  (21  CFR  part  184) 
nor  under  part  186^Indirect  Food 
Substances  Affirmed  as  Generally 
Recognized  as  Safe  (21  CFR  part  186). 
FDA  proposed  to  affirm  the  GRAS 
status  of  the  use  of  zinc  salts  in  a 
document  published  on  October  26. 1982 
(47  FR  47441).  FDA  proposed  to  affirm  as 
GRAS  the  use  of  zinc  oxide  and  zinc 


sulfate  as  direct  food  ingredients,  to 
affirm  as  GRAS  the  use  of  zinc  chloride 
as  an  indirect  food  ingredient,  and  to 
remove  zinc  chloride  and  zinc  stearate 
from  the  listing  in  part  182  (§§  182.8985 
and  182.8994).  For  technical  reasons  not 
related  to  the  safety  of  the  compounds, 

FDA  proposed  on  August  28, 1991  (56 
FR  42668]  to  withdraw  pre-1986  GRAS 
proposals,  one  of  which  is  the  use  of 
zinc  salts. 

FDA  has  issued  a  health  fraud  bulletin 
pertaining  to  drug  products,  including 
vitamins  and  minerals,  that  bear  claims 
that  they  enhance,  strengthen,  or 
otherwise  benefit  the  immune  system  for 
the  purpose  of  preventing  or  treating  any 
disease  condition.  The  bulletin  stated 
that  such  products  are  drugs  under 
section  201(g)(1)(B)  of  the  act  (21  U.S.C. 
321(g)(l)(B]  (FDA  Health  Fraud  Bulletin 
No.  11.  Immune  System  Products, 
August  17, 1987). 

D.  Evidence  Considered  in  Reaching  the 
Decision 

FDA  has  reviewed  all  relevant 
scientific  evidence  on  zinc  and  immune 
function  in  the  elderly.  The  scientific 
evidence  reviewed  by  FDA  included  all 
relevant  studies  considered  in  two  MS. 
Government  documents:  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health,"  U.S.  Department  of  Health  and 
Human  Services,  1988  (Ref.  22)  (the 
Surgeon  General's  report]  and  the  U.S. 
Department  of  Agriculture  (USDA)  and 
DHHS  pamphlet  "Nutrition  and  Your 
Health,  Dietary  Guidelines  for 
Americans"  (Ref.  23).  FDA  reviewed 
relevant  studies  considered  in  three 
nongovernment  documents:  the  National 
Research  Council's  report  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk,"  National 
Academy  of  Sciences  (Ref.  24),  the 
Tenth  Edition  of  "Recommended  Dietary 
Allowances"  (Ref.  25]  and  the  Life 
Sciences  Research  Office  of  the 
Federation  of  American  Societies  of 
Experimental  Biology  report  "Zinc  and 
Immune  Function  in  the  Elderly"  (Ref. 
26]  (the  IJfe  Science  Research  Office 
report).  FDA  updated  the  conclusions 
reached  in  these  documents  by 
reviewing  all  human  studies  and  all 
review  articles  relevant  to  the  topics 
that  were  published  in  the  fiterature 
since  the  publication  of  these 
documents. 

To  assure  that  its  review  of  relevant 
evidence  was  complete.  FDA  requested, 
in  the  Federal  Re^^ster  of  March  28, 
1991.  (56  FR  12932)  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(1)(A)  of 
the  1990  amendments.  Th'e  topic  of  zinc 
and  immune  function  in  the  elderly  was 
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among  the  10  subjects  on  which  the 
agency  requested  information. 

£.  Comments  Received  in  Response  to 
FDA  Request  for  Scientific  Data  and 
Information 

In  response  to  the  March  28, 1991 
notice  in  the  Federal  Register,  FDA 
received  six  comments  from  food 
manufacturers  or  processors,  trade 
associations  of  dietary  supplement 
manufacturers,  national  associations  of 
public  health  and  nutrition  officials,  and 
the  Government  of  Canada.  The 
comments  dealt  with  the  issue  of  zinc 
and  immune  function  in  the  elderly  as 
well  as  with  the  goals  and  requirements 
of  the  1990  amendments.  One  comment 
was  from  a  private  citizen,  who 
submitted  a  computer  search  of  medical 
literature.  FDA  reviewed  all  of  the 
documents,  including  letters,  press 
releases,  scientific  articles,  review 
articles,  and  recommendations  included 
in  submissions  that  it  received.  The  data 
submitted  in  scientific  articles  were 
included  in  FDA's  review  of  the 
scientific  literature. 

Comments  from  a  food  manufacturer 
and  from  a  trade  association  of  nutrient 
supplement  manufacturers  included  a 
recommendation  that  FDA  include 
additional  population  groups  and 
additional  nutrients  in  its  evaluation  of 
nutrition/immune  function  relationships 
for  label  health  claims.  Another 
comment  noted  that  dietary  intake  data 
from  several  sources  indicate  that  the 
zinc  intake  of  several  age  groups  is  less 
than  the  RDA.  One  comment  noted  that 
although  there  is  not  sufficient  data  at 
this  time  to  support  disease  related 
claims  for  the  population,  including  the 
elderly,  it  is  important  to  encourage 
adequate  consumption  of  zinc. 

Comments  were  received  from  two 
national  professional  organizations  of 
nutritionists  and  public  health  nutrition 
directors.  These  comments  advised  a 
cautious  approach  to  the  use  of  health 
claims  on  foods  and  supplements  with 
awareness  of  the  potential  for  abuse 
and  misinterpretation  of  health  claims. 
The  comments  recommended  that  the 
cornerstone  for  approval  of  a  health 
claim  be  significant  scientific  agreement 
that  the  claim  is  supported  by  publicly 
available  evidence,  and  that  health 
claims  be  evaluated  in  the  context  of  the 
total  diet  rather  than  on  the  basis  of 
individual  foods,  supplementation,  or 
fortification  practices. 

The  Government  of  Canada  submitted 
information  that  it  considers  helpful  in 
the  context  of  increased  harmonization 
of  regulations  or  standards  affecting 
trade  in  specific  products.  The  Canadian 
Food  and  Drugs  Act  prohibits 
advertising  and  labeling  of  a  food  as  a 


treatment,  preventative,  or  cure  for 
specific  diseases  and  disorders  listed  in 
the  act.  The  Director  General.  Food 
Directorate,  Health  and  Welfare 
Canada,  stated  that  although  immune 
function  is  not  included  in  the  act, 
health  claims  regarding  zinc  and 
immune  function  in  the  elderly  would 
likely  result  in  a  food  product  being 
classified  as  a  drug  by  virtue  of  the 
definition  of  "drug"  embodied  in  the 
Canadian  Food  and  Drugs  Act. 

The  official  position  of  Canada  on  the 
relationship  of  diet  and  nutrients  to 
disease  and  the  metabolic  effects  of 
nutrients  is  stated  in  "Nutrition 
Recommendations,  the  Report  of  the 
Scientific  Review  Committee — 1990" 
(Ref  27)  (the  Canadian  Report).  In 
sections  relating  to  zinc  and  disease 
prevention,  this  report  noted  that 
abnormal  zinc  intakes  have  been 
associated  with  impaired  immune 
function.  Zinc  supplementation  of  zinc- 
deficient  persons  improves  many 
aspects  of  immune  fimction.  The  report 
did  not  specifically  address  the  issue  of 
zinc  and  immune  function  in  the  elderly. 

The  Canadian  report  noted  that 
excessive  intakes  of  zinc  have  been 
shown  to  impair  immune  function  and  to 
cause  adverse  effects  on  copper 
metabolism  (Ref  27).  In  view  of 
potential  detrimental  effects  of  high 
intakes  of  zinc  on  the  immune  system 
and  on  copper  metabolism,  the 
Canadian  report  suggested  that  large 
supplementary  amounts  of  the  element 
be  avoided.  There  is  no  scientific 
evidence,  the  Canadian  report 
continued,  to  support  ingestion  of 
megadoses  of  zinc  except  in  the 
treatment  of  specific  diseases  such  as 
Wilson's  disease,  in  which  excess 
copper  is  absorbed  and  stored  in  the 
body.  The  recommended  zinc  intakes  for 
Canadian  adult  males  and  females  (over 
13  years  of  age)  are  12  and  9  milligrams 
(mg)  zinc  per  day,  respectively  (Ref  27). 

II.  Review  of  the  Scientific  Evidence 

A.  Federal  Government  Documents 

The  Joint  Nutrition  Monitoring 
Evaluation  Committee  (JNMEC)  DHHS/ 
USDA,  was  established  in  1983  by  the 
USDA  and  DHHS  to  coordinate  survey 
methods  used  by  the  two  departments  to 
obtain  information  on  nutritional  status 
of  the  U.S.  population.  The  first  report 
(Ref  28).  issued  in  1986,  provided  food 
intakes  data  from  the  1977  to  1978 
Nationwide  Food  Consumption  Survey 
(NFCS)  and  information  on  nutritional 
status  based  upon  biochemical  analyses 
from  the  National  Health  and  Nutrition 
Examination  Survey  (NHANES  II,  1976 
to  1980).  JNMEC  judged  that  zinc  was 
among  a  number  of  nutrients  and 


dietary  components  that  required  further 
investigation  because  data  regarding 
intake  and  nutritional  status  were 
inadequate  (Ref  28).  ' 

The  "Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref  22)  did  not 
consider  the  specific  topic  of  zinc  and 
immune  function  in  the  elderly.  In 
sections  dealing  with  infection  and 
immunity  and  with  aging,  however,  the 
Surgeon  General's  Report  (Ref  22)  noted 
that  deficiencies  of  a  number  of  ■ 

nutrients  have  been  associated  with 
reduced  function  of  specific  components 
of  the  immune  system,  and  that  during 
aging  there  is  a  gradual  senescence  of      I 
some  components  of  the  immune 
system.  The  Surgeon  General's  report 
pointed  out,  however,  that  distinguishing 
age  related  physiologic  changes  from 
those  changes  caused  by  poor  nutrition 
in  older  persons  has  not  yet  been 
possible  (Ref  22).  The  Surgeon 
General's  report  observed  that  research 
has  not  yet  resolved  whether 
progressive  impairment  of  cellular 
immunity  with  age  might  cause  older 
populations  to  have  more  infections 
than  young  people  of  equivalent  , 

nutritional  and  health  status.  The  j 

relationships  among  malnutrition,  ; 

infections,  and  changes  in  immune 
system  function  in  elderly  persons  have 
yet  to  be  clarified  (Ref  22). 

The  Surgeon  General's  Report  (Ref 
22)  further  noted  that  nutritional  status 
evaluation  of  older  people  is 
complicated,  and  that  clinical  and 
dietary  standards  for  younger  adults 
may  not  be  appropriate  for  older 
persons.  Few  data  are  available  on 
nutritional  requirements  of  older  adults. 
A  very  serious  problem  in  nutritional 
status  assessment  of  older  adults  is  the 
lack  of  correlation  between  dietary 
intake  data  and  clinical  and  laboratory 
assessment  methods  (Ref  22). 

B.  Other  Documents 

The  Food  and  Nutrition  Board  of  the 
National  Academy  of  Sciences  did  not 
specifically  address  the  topic  of  zinc  and 
immune  function  in  the  elderly  in  the 
Tenth  Edition  of  "Recommended  Dietary 
Allowances,"  (Ref  25).  The  Food  and 
Nutrition  Board  concluded  that  marginal 
states  of  zinc  nutriture  may  exist  in 
segments  of  the  U.S.  population,  but  that 
the  data  are  fragmentary. 

The  Life  Sciences  Research  Office 
report  reviewed  the  literature  on  the 
relationship  between  zinc  and  immune 
function  in  the  elderiy  (Ref  26).  This 
report  concluded  that: 

(1)  Zinc  is  of  profound  importance  for 
proper  immune  system  function.  Too 
much  or  too  little  zinc  can  induce 
immunological  dysfunctions.  Steps  to 
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return  zinc  nutriture  to  normal  serve  to 
correct  such  dysfunction; 

(2)  Elderly  persons  who  are  poor,  who 
live  alone  or  in  institutions,  who  are 
female,  who  have  acute  or  chronic 
illnesses  or  disabilities,  or  who  reach 
very  advanced  ages  are  at  risk  for 
developing  zinc  malnutrition; 

(3)  Immunological  dysfunctions  in  the 
elderly  have  been  improved  by 
nutritional  means,  but  the  role  of  zinc  in 
this  remains  unclear.  Reported  immune 
system  improvements  induced  by 
supplemental  zinc  generally  occurred  in 
subjects  with  preexisting  evidence  of 
zinc  deficiency; 

(4]  RDA  intakes  of  zinc  may  not 
correct  preexisting  zinc  deficiencies  in 
the  elderly.  Even  large  supplements  may 


not  improve  plasma  zinc  values  if 
disease  induced  zinc  sequestering 
mechanisms  are  involved;  and 

(5)  There  is  no  definitive  evidence  to 
suggest  that  the  current  RDA  for  zinc  is 
inadequate  for  healthy  elderly 
individuals.  Elderly  persons  who  are 
truly  zinc  deficient  may  benefit 
immunologically  from  medically 
supervised  nutritional  rehabilitation. 

C.  Review  of  Scientific  Literature 

1.  Evidence  for  an  Association  Between 
Zinc  Intake  and  Immune  Function  in  the 
Elderiy 

a.  Introduction.  FDA  reviewed  all  the 
publicly  available  evidence  on  zinc  and 
immune  function  in  the  elderly  provided 


by  intervention  studies.  The  agency 
evaluated  these  human  intervention 
studies  to  determine  whether  there  is  an 
association  between  zinc 
supplementation  and  improvements  in 
immune  function  in  this  age  group. 
Pertinent  information  regarding  these 
studies,  such  as  study  design,  number  of 
subjects  studied,  nature  and  duration  of 
supplement  use.  and  significant  results 
are  included  in  Table  1.  The  evaluation 
focused  on  studies  in  which 
supplemental  zinc  was  administered  to 
healthy  elderly  persons  to  determine 
whether  zinc  had  specific  effects  on  the 
immune  system  function  of  the  general 
population  for  which  health  claims  are 
targeted. 


Table  1.— Zinc  and  Immune  Function  in  the  Elderly:  Supplementation  Studies 


Reference 


Duchateau  et  a!., 
1961  (Hef.  29). 


Wagner  et  al., 
1983(Ref.  30). 


Bogden  et  al.. 
1988  (Ref.  34). 


Bracker  et  al., 
1988  (Ref.  35). 


Soltesz  et  al., 
1988  (Ref.  31). 


Cossack,  1989 
(Ref.  32), 


Study  design  and 
duration 


Description  of  subjects 


I   Test  material  and 
I        intake  level 


Prospective 
intervention 
study  with 
controls;  1 
month. 


Prospective 
intervention 
study,  not 
controlled;  1 
month. 

Prospective 
double-blind 
intervention 
study;  3  months. 


Prospective 
double-blind 
intervention 
study;  2  months. 


Prospective 
intervention 
study;  4  weeks. 


Prospective 
intervention 
study;  4.5 
months. 


30  healthy  institutional  pa- 
tients, age  >  70  years; 
test  group  {n=15),  con- 
trol group  (n=15);  Bel- 
gium. 


5  anergk:,  low  income  el- 
derly, age  64  to  76 
years;  Alachua  Co.,  PL. 


103  healthy  free  living  el- 
derly, age  60  to  89 
years,  3  groups:  placebo 
(n=36),  15  mg  Zn 
(n=36),  100  mg  Zn 
(n=31);  Bergen  Co.,  NJ. 


41  healthy  elderly,  age  64 
to  90  years,  Zn  supple- 
mented group  (n==23), 
placebo  group  (n=18); 
California. 


6  nursing  home  residents, 
age  not  specified.  Ohio. 


8  Zn  deficient,  low  income 
elderly  men,  age  65  to 
78  years  Denmark. 


Zinc  (Zn)  sulfate: 
100  mg  Zn/day 
orally. 


Zinc  sulfate;  55 
mg  Zn/day 
orally. 


Zinc  acetate,  15 
mg  Zn/day,  100 
mg  Zn/day,  0 
mg  Zn/day 
(lactose 
placebo)  orally. 


Zinc  gluconate;  0 
mg  Zn/day 
(placebo)  50  mg 
Zn/day  orally. 


Zinc  gluconate;  1 5 
mg  Zn/day 
orally. 


Zinc  acetate;  60 
mg  Zn/day 
orally. 


Not  reported.. 


Self-selected None 


Tetanus 
vaccination. 


Self-selected  6  to 
9  mg  Zn/day. 


Not  reported- 


Institutional  food; 
6.8  to  13  mg 
Zn/day 
calculated  intake. 


Not  reported.. 


Multiple  vitamin- 
mineral  (-Zn) 
oral  supplement. 


Trivalent  influenza 
vaccine  at  1 
month. 


One  subject 
received  liquid 
nutritional 
supplements. 


itone. 


Institutionalized 
subjects  only. 
No  measure  of 
Zn  status.  No 
blinding. 


Incomplete  serum 
data  from  1 
subject.  Low 
income  subjects 
only.  All  subjects 
initially  anergic. 

Free  living  healthy 
subjects. 
Ojmpliance 
monitored  by  pill 
counts. 


41  of  60  subjects 
(68%) 
completed 
study.  Dietary 
assessment  not 
included. 

Nursing  home 
patients, 
screened  for 
confounding 
problems.  Age 
not  specified. 
Data  from  5 
subjects. 

Comparison  values 
from  1 3  age 
matched  men. 
Subjects 
selected  from 
group  of  low 
socioeconomic 
men  on  t>asis  of 
low  Zn  status 
and  anergy. 


20%  increase  of  T  lym-  ' 
phocytes  (p  <  .05).  im- 
proved DCH  response 
(p<.01).  and  greater 
post  vaccine  tetanus 
litre  (p<.00l)  in  treated 
group.  No  change  of  in 
vitro  LPR. 

All  5  subjects  had  at  least 
1     positive     DCH     re- 
sponse from  5  test  anti-  j 
gens.     Serum     Zn     irv  ] 
crease.  i 

Plasma  Zn  increase 
(p<.05)  in  100  mg  Zn 
group.  Increase  DCH  re- 
sponse in  all  groups. 
Decrease  anergy  same 
in  all  groups.  No  change 
of  in  vitro  LPR. 

45%  increase  in  serum  Zn 
in  supplemented  group 
(fX.OOl).  Post  vaccina- 
tion antibody  litre  in- 
crease not  different  be- 
tween supplement  and 
placebo  groups. 

Small  increase  in  number 
of  positive  DCH  re- 
sponses p<05,  n=5). 


Plasma  and  cellular  Zn 
levels  increase  to 
normal  DCH  response 
and  RBC  nucleoside 
phosphorylase  activity 
increase  to  near  normal. 


Results  not  applicable  to 
free-living  elderly.  Im- 
munological improve- 
ment small,  no  assess- 
ment of  initial  Zn  status. 


Small,    uncontrolled,    un- 
blinded  study. 


Large,  well  conducted 
study,  no  differences 
were  found  in  immune 
functions  between  pla- 
cetxj  and  Zn  supple- 
mented groups.  No 
effect  of  supplemental 
Zn  on  immune  function. 

Limited  to  healthy  sub- 
jects, results  can  t>e 
generalized  to  U.S.  pop- 
ulation. F>revious  influen- 
za vaccinatk)n  may  have 
influenced  results. 

Small,  uncontrolled,  un- 
blinded  study;  immurK>- 
logical  improvement 
small. 


Small,  uncontrolled,  un- 
blinded  study.  Results 
applicable  only  to  indi- 
viduals diagnosed  as  Zn 
defKient. 
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Bogden  et  al., 

Prospective 

63  healthy  free  living  el- 

Zinc acetate  15 

Self-selected;  Zn 

II 
Multiple  vitantin- 

Free  living  healthy 

Plasma       Zn       irtcrease 

Large,      well     conducted 

1990  (Ref.  34). 

double-blind 

derly,   age   60   to   369 

mg  Zn/day,  100 

intake  less  than 

minera 

(-Zn) 

subjects.  63  of 

(p<.05)  in  100  mg  Zn 

study.   Improvements  in 

Intervention 

years;  3  groups:  placebo 

mg  Zn/day,  0 

2/3  ROA  for 

oral  supplement 

158  subjects 

group,  returned  to  t>ase- 

immune    function    likely 

study:  16 

(n=24).     15     mg     Zn 

mg  Zn/day, 

67%  of  ni«en 

continued  for  16 

(40%) 

line  at  16  months.  No 

due      to      muttivitamin- 

months  overall. 

(n=20).     100    mg    Zn 

(placebo)  orally. 

and  81%  of 

months. 

completed  16 

change   in    cellular   Zn 

miner   supplement,   and 

last  4  months  all 

(n=19):  Bergen  Co.,  NJ. 

womea 

fTX)nth8.  Zn 

except  for  transient  in- 

suppressed  by   supple- 

groups received 

supplementation 

crease  of  PMN>  Zn  at  3 

mental  Zn. 

placebo. 

> 

s 

for  12  months, 
all  groups 
received 
placebo  final  4 
months. 
Compliance 
monitored  by  pill 
counts. 

months  in  15  mg  Zn 
group.  DCH  response  in- 
creased in  all  groups, 
doubled  in  placebo 
group,  increased  least  in 
Zn  supplement  groups 
(X>l  suppression  in  Zn 
groups  persisted  after 
Zn  supplementation  dis- 
continued. Transient  irv 
crease  NK  cell  activity 
at  3  month  in  100  mg 
Zn  group. 

Soltesz  et  al.. 

Prospective 

6  nursing  home  residents, 

Zinc  gluconate:  15 

Institutional  food; 

One  subject 

Nursing  home 

Small  iTKrease  in  number 

Small,    uncontrolled,    un- 

1988  (Ref.  31). 

intervention 

age  not  specified.  Ohio. 

mg  Zn/day 

6.8  to  13  mg 

received  liqukJ 

patients. 

of     positive     DCH     re- 

blinded study;  immuno- 

study,  4  weeks. 

orally. 

Zn/day 
calculated  intake. 

nutritional 
supplements. 

screened  for 
confounding 

sponses  (p<.05,  n=5). 

togical  improvement 
small. 

problems.  Age 

not  specified. 

Data  from  5 

subjects. 

Cossack.  1989 

Prospective 
intervention 

8  Zn  defKtent.  k>w  income 

Zinc  acetate;  60 

Not  reported 

f^one..... 

Comparison  values 

Plasma    and    cellular    Zn 

Small,    uncontrolled,    un 

(Ref.  32). 

elderly  men,  age  65  to 

mg  Zn/day 

from  13  age 

levels       increase       to 

blinded    study.    Results 

study;  4.5 

78  years  Denmark. 

ofaHy. 

matched  men. 

normal    DCH    response 

applicable  only  to  indi- 

months. 

1 

Subjects 
selected  from 
group  of  low 
socioeconomic 
men  on  basis  of 
tow  Zn  status 

and  RBC  nucleoside 
phosphorylase  activity 
increased  to  near 
normal. 

viduals  diagnosed  as  Zn 
deficlenL 

— ^ 

and  anergy. 

>  Red  blood  cells. 

*  Polymorphonuclear  cells. 
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FDA  did  not  review  studies  of:  (1) 
Influence  of  zinc  on  immune  function  in 
disease  states:  (2)  effects  of  in  vitro 
addition  of  zinc  to  lymphocytes;  or  (3) 
animal  studies.  The  results  of  studies  of 
immune  function  in  malnourished 
populations  and  in  specific  disease 
states  are  widely  reported  in  the 
scientific  literature  (Refs.  1  through  8. 
and  10).  Such  studies,  however,  do  not 
contribute  specific  information  helpful  in 
evaluating  the  relationship  of  zinc  to 
immune  function  in  the  elderly  because 
it  is  difficult  to  identify  the  role  of  zinc 
versus  other  nutrient  insufficiencies  or 
to  extrapolate  from  sick  persons  to  the 
general  population  of  healthy  elderly  in 
the  United  States.  To  the  extent  that 
zinc  is  used  to  cure,  treat,  or  mitigate  a 
disease,  it  is  a  drug  (21  U.S.C. 
321(8){l)(Bn. 

The  relevance  of  findings  of  effects  of 
addition  of  zinc  to  lymphocytes  in  vitro 
to  function  of  the  immune  system  in  vivo 
is  simply  not  clear.  Studies  with  animals 
have  repeatedly  demonstrated  the 
effects  of  zinc  deficiency  on  immune 
function.  Thus,  the  existence  of  a  role 
for  zinc  in  immune  function  is  not  at 
issue.  However,  animal  studies  in 
general,  while  providing  invaluable 
insights  into  the  role  of  nutrition  in 
immune  function,  do  not  contribute 
directly  to  an  understanding  of  zinc  and 
immune  function  in  the  elderly  human 
population  in  the  United  States,  the 
subject  that  the  statute  directs  FDA  to 
consider. 

b.  Criteria  used  in  evaluating 
evidence.  The  criteria  used  in  evaluating 
evidence  included:  (1)  Reliability  and 
accuracy  of  the  methods  used  in  food 
intake  analysis  and  measurement  of 
endpoints:  (2)  choice  of  control  subjects 
(e.g.,  hospital-based  versus  population- 
based);  (3)  representativeness  of 
subjects;  (4)  control  of  confounding 
factors  in  data  analysis:  and  (5)  degree 
of  compliance  and  how  compliance  was 
assessed. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  (see 
"Assessment"  column  of  Table  1).  The 
agency  then  assessed  the  strength  of  the 
overall  combined  evidence  taking  into 
account  the  strength  of  the  association, 
the  consistency  of  findings,  and 
specificity  of  the  association.  FDA's 
conclusions  reflect  the  strength, 
consistency,  and  preponderance  of  data. 

c.  Review  of  evidence.  In  1981 
Duchateau  et  al.  (Ref  29).  published  the 
first  report  of  an  effect  of  zinc 
supplementation  on  immunocompetence 
in  healthy  elderly  persons.  Two  age  and 
sex  matched  groups  of  institutionalized 
healthy  persons  over  70  years  old  were 
studied.  One  group  (n=lS.  mean 

age  =  81)  received  100  mg  zinc  per  day 


orally  for  1  month;  the  second  group 
(n=lS.  mean  age =80)  received  no 
supplement  and  served  as  a  nonblinded 
control  group.  No  measures  of  zinc 
status  nor  of  dietary  zinc  intake  were 
reported  in  the  study.  Several  measures 
of  cell-mediated  immunity  (proportion  of 
T  cell  lymphocytes.  DCH  response,  and 
antibody  response  to  tetanus  toxoid 
vaccination)  increased  in  the  zinc 
supplemented  group  but  not  in  the 
control  group.  No  differences  between 
groups  were  noted  for  other  indicators 
of  immunocompetence.  i.e..  in  vitro  LPR 
to  mitogens  and  numbers  of  circulating 
leukocytes  or  total  lymphocytes.  Side 
effects,  including  transient  nausea  and 
mild  diarrhea,  were  noted  in  5  of  15  zinc 
supplemented  subjects  (Ref.  29). 

Another  report  associatfng  zinc 
supplementation  and  improved      » 
immunocompetence  in  the  elderly,  as 
measured  by  DCH  response,  was 
reported  in  1983  by  Wagner  et  al.  (Ref. 
30).  Five  low  income  elderly  (age  64  to 
76  years)  individuals  in  Alachua  County, 
FL  who  showed  no  DCH  responses  on 
two  occasions  before  zinc 
supplementation,  were  supplemented 
with  55  mg  zinc  per  day  orally. 
Following  one  month  of 
supplementation,  all  five  subjects 
developed  a  positive  DCH  response  to 
at  least  one  of  five  test  antigens.  Serum 
zinc  concentration  increased  in  the  four 
subjects  for  whom  both  initial  and  final 
serum  samples  were  obtained.  A  control 
group  was  not  included  in  this  study, 
and  only  a  single  indicator  of 
immunocompetence  was  measured  (Ref. 
30). 

A  study  of  six  elderly  nursing  home 
patients  (ages  not  stated)  reported 
improved  DCH  following  oral  zinc 
supplementation  (Ref.  31).  Dietary  zinc 
intake  of  the  six  subjects  ranged  from 
6.8  to  13  mg  per  day.  Subjects  received 
oral  zinc  supplements  of  15  mg  zinc  per 
day,  as  zinc  gluconate,  for  28  days. 
Plasma  zinc  and  DCH  responses  were 
evaluated  before  and  after  the 
supplementation  period.  Serum  zinc 
levels  increased  significantly  with  zinc 
supplementation  (paired  t-test.  p<.05, 
n=5).  Mean  serum  zinc,  initially  98 
micrograms  per  deciliter  (fig  per  dL). 
increased  to  102  fig  per  dL  following 
zinc  supplementation.  Five  of  the 
subjects  were  tested  for  DCH  responses 
to  four  test  antigens.  The  number  of 
positive  responses  increased 
significantly  from  a  mean  of  1.8  positive 
reactions  per  subject  before  zinc 
supplementation  to  2.8  positive 
reactions  per  subject  after  zinc 
supplementation  (paired  t-test  p<.05, 
n  =  5).  Nonsupplemented  control 
subjects  were  not  included.  Of  the  six 
test  subjects,  one  subject  received  liquid 


nutritional  supplementation  for  weight 
gain,  and  one  subject  did  not  participate 
in  DCH  testing  (Ref  31). 

In  a  study  of  immune  function  in  zinc- 
deficient  elderly  subjects,  Cossack  (Ref. 
32)  selected  eight  zinc-deficient  subjects 
from  among  50  relatively  healthy,  low- 
socioeconomic  status  men  age  65  to  78 
years.  Zinc  deficiency  was  determined 
on  the  basis  of  "low  status  of  zinc," 
subnormal  DCH  reactions,  and  low  red 
blood  cell  (RBC)  activity  of  a  zinc- 
dependent  enzyme  (nucleoside 
phosphorylase)  relative  to  normal 
values  for  healthy  men  of  the  same  age. 
The  zinc-deficient  subjects  received  60 
mg  zinc  per  day  for  4.5  months,  after 
which  zinc  concentration  of  plasma. 
RBC's.  and  white  blood  cells  increased 
to  normal  values.  The  number  of 
positive  DCH  responses  to  4  test 
antigens  increased  from  a  mean  of  2.1 
positive  responses  per  subject  before 
supplementation  to  3.1  positive 
responses  per  subject  after 
supplementation.  Zinc  status  and  DCH 
reactions  in  the  zinc-deficient  subjects 
after  zinc  supplementation  were 
comparable  to  the  normal  values 
determined  for  13  healthy  men  of  the 
same  age  (Ref  32). 

FDA  believes  that  little  weight  can  be 
given  to  these  studies.  The  numbers  of 
subjects  in  these  four  studies  were  quite 
small  (eight  or  fewer  subjects  in  three 
studies),  providing  little  confidence  in 
the  results.  Initial  nutritional  status  of 
the  institutionalized  subjects,  and 
reason  for  institutionalization,  were  not 
reported  by  Duchateau  et  al.  (Ref.  29). 
Two  of  these  studies  (Refs.  30  and  32) 
were  uncontrolled  case  reports  on  the 
effects  of  zinc  supplementation  of 
initially  anergic  or  low  zinc  status 
elderly  individuals  selected  from  elderly 
populations  surveyed  for  nutritional 
status  and  immunological  indices. 
Similarly,  the  study  of  Soltesz  et  al.  (Ref. 
31)  was  uncontrolled  and  not  blinded. 
Many  potentially  confounding  factors  in 
these  studies  were  not  considered  or 
were  not  reported.  Such  factors  include 
lack  of  dietary  assessment,  use  of 
institutionalized  elderly,  and  lack  of 
monitoring  for  compliance  with 
supplementation.  Most  importantly,  the 
health  significance,  if  any.  of  the 
findings  of  these  studies  with  respect  to 
enhanced  resistance  to  disease  is 
unknown. 

Bracker  et  al.  (Ref  33)  reported  no 
effect  of  zinc  supplementation  on  the 
antibody  response  to  influenza 
vaccination.  In  this  study.  41  healthy 
persons,  age  64  to  90  years,  were 
randomly  assigned  to  supplemented 
(n  =  23;  50  mg  oral  zinc  per  day)  or 

placebo  (n  =  18)  groups  in  a  double-blind 
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nutritional  supplementation  for  weight 
gain,  and  one  subject  did  not  participate 
in  DCH  testing  (Ref.  31). 

In  a  study  of  immune  function  in  zinc- 
deficient  elderly  subjects,  Cossack  (Ref. 
32)  selected  eight  zinc-deficient  subjects 
from  among  50  relatively  healthy,  low- 
socioeconomic  status  men  age  65  to  78 
years.  Zinc  deficiency  was  determined 
on  the  basis  of  "low  status  of  zinc." 
subnormal  DCH  reactions,  and  low  red 
blood  cell  (RBC)  activity  of  a  zinc- 
dependent  enzyme  (nucleoside 
phosphorylase)  relative  to  normal 
values  for  healthy  men  of  the  same  age. 
The  zinc-deficient  subjects  received  60 
mg  zinc  per  day  for  4.5  months,  after 
which  zinc  concentration  of  plasma. 
RBC's,  and  white  blood  cells  increased 
to  normal  values.  The  number  of 
positive  DCH  responses  to  4  test 
antigens  increased  from  a  mean  of  2.1 
positive  responses  per  subject  before 
supplementation  to  3.1  positive 
responses  per  subject  after 
supplementation.  Zinc  status  and  DCH 
reactions  in  the  zinc-deficient  subjects 
after  zinc  supplementation  were 
comparable  to  the  normal  values 
determined  for  13  healthy  men  of  the 
same  age  (Ref.  32). 

FDA  believes  that  little  weight  can  be 
given  to  these  studies.  The  numbers  of 
subjects  in  these  four  studies  were  quite 
small  (eight  or  fewer  subjects  in  three 
studies),  providing  little  confidence  in 
the  results.  Initial  nutritional  status  of 
the  institutionalized  subjects,  and 
reason  for  institutionalization,  were  not 
reported  by  Duchateau  et  al.  (Ref.  29). 
Two  of  these  studies  (Refs.  30  and  32) 
were  uncontrolled  case  reports  on  the 
effects  of  zinc  supplementation  of 
initially  anergic  or  low  zinc  status 
elderly  individuals  selected  from  elderly 
populations  surveyed  for  nutritional 
status  and  immunological  indices. 
Similarly,  the  study  of  Soltesz  et  al.  (Ref. 
31)  was  uncontrolled  and  not  blinded. 
Many  potentially  confounding  factors  in 
these  studies  were  not  considered  or 
were  not  reported.  Such  factors  include 
lack  of  dietary  assessment,  use  of 
institutionalized  elderly,  and  lack  of 
monitoring  for  compliance  with 
supplementation.  Most  importantly,  the 
health  significance,  if  any.  of  the 
findings  of  these  studies  with  respect  to 
enhanced  resistance  to  disease  is 
unknown. 

Bracker  et  al.  (Ref.  33)  reported  no 
effect  of  zinc  supplementation  on  the 
antibody  response  to  influenza 
vaccination.  In  this  study.  41  healthy 
persons,  age  64  to  90  years,  were 
randomly  assigned  to  supplemented 
(n=23;  50  mg  oral  zinc  per  day)  or 
placebo  (n=18)  groups  in  a  double-blind 


2  month  study.  Subjects  with  diabetes, 
cancer,  chronic  renal  disease, 
malabsorption,  or  senile  dementia  were 
excluded  from  the  trial.  Initial  serum 
zinc  was  80  ±  10  ^g  per  dL,  increasing 
to  116  fxg  per  dL  (mean  value)  in  the 
supplemented  group  and  84  ^ig  per  dL 
(mean  value)  in  the  placebo  group. 
Following  the  first  month  of 
supplementation,  initial  influenza 
antibody  litres  were  measured,  and 
trivalent  influenza  vaccine  was 
administered.  Influenza  antibody  titres 
were  measured  again  following  the 
second  month  of  supplementation.  No 
influence  of  zinc  supplementation  on 
post-vaccination  increase  of  antibody 
litre  was  observed  (Ref.  33). 

Two  recent  well-controlled  clinical 
studies  by  Bogden  et  al.  (Refs.  34  and  35) 
failed  to  support  the  hypothesis  that  zinc 
supplementation  can  improve 
immunocompetence  in  the  elderly.  The 
first  of  these  (Ref.  34)  reports  the 
findings  of  a  double-blind.  3  month  oral 
supplementation  study  of  103  apparently 
healthy,  free-living  persons,  aged  60  to 
89  years  recruited  from  senior  citizen 
centers  in  Bergen  County,  NJ.  Subjects 
with  a  history  of  cancer,  recent 
infectious  disease,  those  on 
corticosteroid  or  estrogen  therapy,  or 
those  using  zinc  supplements  were 
excluded  from  the  study.  The  subjects 
were  randomly  assigned  to  3  groups: 
placebo  (n=36),  15  mg  zinc  per  day 
(n  =  36).  and  100  mg  zinc  per  day  (n  =  31). 
All  subjects  received  a  daily  multiple 
vitamin-mineral  supplement  without 
zinc  in  addition  to  oral  zinc  (or  placebo) 
supplements.  Compliance  to 
supplementation  was  determined  by  a 
pill  count  at  3  months.  A  dietary 
questionnaire  consisting  of  a  food 
frequency  checklist  and  a  24  hour 
dietary  recall  of  the  prior  day's  meals 
was  also  administered.  The  subjects 
consumed  self-selected  diets,  providing 
an  estimated  average  intake  of  8  to  9  mg 
zinc  per  day.  Plasma  zinc  increased 
from  initial  levels  (84  to  86  ^g  per  dL)  in 
the  group  supplemented  with  100  mg 
zinc  per  day  but  not  in  the  placebo  or  15 
mg  zinc  per  day  groups.  There  were  no 
changes  from  mean  baseline  zinc  levels 
in  RBC's,  mononuclear  cells, 
polymorphonuclear  (PMN)  cells,  or 
platelets  at  3  months  in  any  group.  There 
was  a  tendency  for  increased  DCH 
responses  after  3  months  in  all  groups. 
.  and  the  increase  was  not  different 
among  groups. 

Thirty  study  subjects,  spread  among 
the  study  groups,  were  initially  anergic 
for  DCH  responses.  The  proportion  of 
initially  anergic  subjects  who  developed 
positive  DCH  responses  at  3  months 
was  not  different  between  placebo  and 


zinc  groups.  In  addition,  there  was  no 
effect  of  zinc  supplementation  on  in 
vitro  LPR.  In  this  study  neither  the 
cellular  immunity  nor  zinc  status,  as 
indicated  by  cellular  zinc  content,  of 
healthy  elderly  individuals  with  usual 
dietary  zinc  intakes  of  approximately  66 
percent  of  the  RDA.  was  enhanced  by 
zinc  supplementation  (Ref.  34). 

The  second  study  (Ref.  35)  followed 
the  same  double-blinded  three  group 
study  design,  with  supplements 
provided  for  12  months,  after  which  all 
groups  were  switched  to  the  placebo  for 
an  additional  4  months.  Of  158 
individuals  initially  enrolled.  63  subjects 
completed  the  entire  16-month  study 
period,  giving  a  response  rate  of  40 
percent.  The  placebo  group  consisted  of 
24  persons.  Twenty  persons  were 
included  in  the  15  mg  zinc  per  day- 
supplemented  group,  and  19  persons 
were  included  in  the  100  mg  zinc  per 
day-supplemented  group.  Dietary  zinc 
intake  (mean  of  8.6  mg  per  day  for  males 
and  7.8  mg  per  day  for  females)  from 
self-selected  diets  was  similar  among 
the  three  treatment  groups  and 
consistent  over  the  course  of  the  trial. 
Plasma  zinc  (initially  about  85  ^g  per 
dL)  increased  only  in  the  group  taking 
100  mg  zinc  per  day  and  returned  to 
baseline  after  zinc  supplementation  was 
discontinued.  Monocyte, 
polymorphonuclear,  erythrocyte,  and 
platelet  zinc  levels  were  not  altered, 
except  for  a  transient  increase  of 
polymorphonuclear  zinc  in  the  15  mg 
zinc  per  day  group  which  returned  to 
baseline  at  12  months.  DCH  responses 
in  all  groups  increased  continuously 
over  the  study  to  about  twice  the  initial 
values.  The  increase  in  DCH  response 
was  significantly  greater  in  the  placebo 
group  than  in  either  zinc-supplemented 
group.  Furthermore,  the  suppression  of 
the  increased  DCH  response  in  the  zinc- 
supplemented  groups  persisted  4  months 
after  zinc  supplementation  was 
discontinued.  The  in  vitro  LPR  increased 
during  the  study,  particularly  in  the 
placebo  group.  There  was  a  transient 
increase  of  T  lymphocyte  killer  cell 
activity  in  the  100  mg  zinc  per  day 
group,  which  did  not  persist  beyond  3 
months. 

The  authors  speculate  that  the 
progressive  increase  of  DCH  response 
may  be  the  result  of  a  booster  effect  of 
repeated  skin  tests  or  a  response  to  the 
multiple  vitamin/mineral  supplement 
administered  to  all  subjects  or  to  other 
unknown  factors  (Ref.  35).  Except  for  a 
transient  increase  of  natural  killer  cell 
function,  this  study  did  not  show  that 
zinc  supplementation  improved  cellular 
immunity  in  the  elderly.  In  fact,  zinc  at 
both  doses  appeared  to  have  retarded 


improvement  of  cellular  immunity.  Lack 
of  increased  cellular  (monocyte, 
polymorphonucleocyte.  erythrocyte,  and 
platelet]  zinc  levels  with  zinc 
supplementation  suggests  that  the 
population  was  not  zinc  deficient,  even 
though  average  dietary  zinc  intake  was 
apparently  well  below  the  RDA  (Ref. 
35). 

2.  Other  Relevant  Information 

a.  Physiological  chanses  in  aging. 
Physiological  changes  of  aging  have 
effects  on  normal  zinc  metabolism  and 
homeostasis,  particularly  the  efficiency 
of  intestinal  absorption  of  zinc  (Ref.  36). 
Average  zinc  absorption  in  six  men  aged 
65  to  74  years  and  in  six  men  aged  22  to 
33  years  was  17  percent  and  31  percent, 
respectively  (Ref.  36).  This  difference  in 
zinc  absorption  between  elderly  and 
young  men  was  significant.  However, 
endogenous  zinc  losses  in  the  elderly 
men  were  proportionally  less  than  those 
in  the  younger  men.  There  was  no 
difference  between  young  and  elderly 
men  in  zinc  balance.  Lower  zinc 
absorption  in  elderly  men  may  reflect  a 
lower  requirement  for  zinc  in  the 
elderly.  Homeostatic  mechanisms  also 
strongly  influence  zinc  absorption.  With 
decreasing  zinc  intake,  the  efficiency  of 
intestinal  zinc  absorption  increases,  and 
excretion  of  endogenous  zinc  decreases. 
Thus  the  bodjr  is  capable  of  adapting  to 
variations  in  dietary  zinc  intake  through 
increasing  absorption  and  reducing 
endogenous  loss  (Ref.  36). 

b.  Zinc  status  in  the  elderly.  The  adult 
RDA  (Ref  25)  for  zinc  is  15  mg  per  day 
for  men  and  12  mg  per  day  for  women. 
Differences  in  values  for  men  and 
women  reflect  sex-related  differences  in 
body  weight.  The  RDA  is  not  a 
requirement  below  which  deficiency 
diseases  are  apt  to  develop.  Rather,  for 
many  nutrients,  they  are  set  at 
sufficiently  high  levels  to  cover  the 
needs  of  practically  all  healthy 
individuals.  Because  individuals  differ 
in  their  requirements  for  specific 
nutrients,  it  is  impossible  to  know  from 
a  dietary  survey  which  person  requires 
at  least  the  RDA  and  which  one  requires 
less  or,  in  rare  cases,  possibly  more.  The 
intent  of  the  RDA  is  to  provide  the  basis 
for  recommendations  for  healthy  oiets 
and  for  planning  for  the  national  food 
supply  to  improve  the  nutritional  status 
of  the  population.  It  is  not  an 
appropriate  use  of  the  RDA  to  assert 
that  adherence  to  the  RDA  will  ensure 
protection  against  disease,  or  that 
intakes  less  than  the  RDA  are 
necessarily  inadequate  or  deficient  (Ref 
25). 

Dietary  intake  data  are  available  from 
large  national  surveys  such  as  the  NFCS 
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conducted  by  the  USDA  and  the 
NHANES  II  conducted  by  the  National 
Center  for  Health  Statistics  (NCHS) 
(Ref.  37).  NHANES  Ul.  which  is 
currently  in  progress  (1988  to  1994).  will 
be  the  first  NHANES  to  include 
sampling  of  the  population  older  than  74 
years  of  age.  Other  current  data  on 
nutritional  status  of  older  Americans 
comes  from  cross-sectional  studies  on 
relatively  small  selected  samples. 

Using  the  1977  to  1978  NFCS  and  1976 
to  1980  NHANES  II  food  consumption 
data  bases.  FDA's  Total  Diet  Study 
designed  diets  to  be  representative  of 
food  intakes  of  men  and  women  aged  60 
to  65  years.  Chemical  analysis  of  the 
zinc  content  of  these  representative 
diets  provided  estimated  average  zinc 
intakes  of  73  percent  and  86  percent  of 
the  RDA  for  women  and  men. 
respectively,  aged  60  to  65  years  (Ref. 
38).  In  smaller  studies,  dietary  zinc 
intakes  of  institutionalized  or  house 
bound  elderly  people  tended  to  be  lower 
than  those  of  free-living  elderly  persons 
(Refs.  16  and  17). 

A  recent  review  of  studies  of  zinc 
intake  by  elderly  individuals  (Ref.  14) 
showed  consistent  average  intake  of  7  to 
11  mg  zinc  per  day.  Two  prospective 
zinc  intervention  studies  of  elderly 
subjects  (Refs.  35  and  39)  reported 
average  dietary  zinc  intake  of  8  to  9  mg 
per  day  which  is  consistent  with  other 
reports  (Refs.  14  and  38). 

It  seems  likely,  from  such  studies,  that 
some  of  the  elderly  in  the  United  Slates 
consume  less  than  the  RDA  for  zinc. 
However,  this  finding  does  not 
necessarily  imply  that  these  elderly 
persons  are  consuming  inadequate 
amounts  of  zinc.  There  is  increasing 
evidence  that  these  types  of  food  intake 
estimates  may  underestimate  food  and 
nutrient  intakes  by  significant  amounts 
(Ref.  40).  A  more  complete  evaluation  of 
problems  of  sensitivity  and  specificity  of 
nutrient  intake  based  on  dietary  recall 
data  and  the  difficulty  in  predicting 
nutritional  status  from  dietary  data 
alone  were  described  in  a  National 
Academy  of  Science  report  (Ref.  41). 

Dietary  data  frequently  estimate 
nutrients  from  foods  alone. 
Contributions  of  dietary  supplements 
are  rarely  considered  but  can  provide 
significant  quantities  of  zinc  to  total 
daily  intake.  The  1986  National  Health 
Interview  Survey  showed  that  38 
percent  of  elderly  Americans  consumed 
over-the-counter  vitamin  and  mineral 
products  at  least  once  during  a  2-week 
period,  with  a  median  zinc  intake  of  100 
percent  of  the  RDA  (Ref.  42).  Another 
survey  of  elderly  persons  in  the  Boston 
area,  found  regular  multivitamin-mineral 
use  in  31  percent  of  males  and  43 
percent  of  females  which  supplied  an 


average  of  10  mg  of  zinc  per  day  (males) 
and  9  mg  zinc  per  day  (females)  (Ref. 
43). 

The  best  measures  for  determining 
nutritional  status  of  human  subjects  are 
clinical  and  biochemical  measures.  Data 
on  the  nutritional  status  of  the  U.S. 
population  have  been  collected  in  the 
NHANES.  Results  from  NHANES  U 
(1976  to  1980)  were  used  to  evaluate  the 
prevalence  of  low  serum  zinc  levels 
(defined  as  serum  zinc  less  than  70  ;ig 
per  dL  for  morning  fasting  blood 
samples)  in  the  U.S.  population  (Ref.  44). 
The  prevalence  of  low  serum  zinc  levels 
was  3  percent  in  both  males  and  females 
among  the  elderly  (age  65  to  74  years). 
The  prevalence  across  all  ages  was  1.3 
percent  for  males,  and  an  overall 
adjusted  prevalence  (excluding  oral 
contraceptive  users,  pregnant,  recently 
pregnant,  and  lactating  women)  of  2.1 
percent  was  observed  for  females. 
Serum  zinc  reached  peak  levels  in  young 
adulthood  (93  jig  per  dL  in  males;  85  ^g 
per  dL  in  females)  and  declined  with 
age.  Mean  serum  zinc  levels  for  the 
elderly  age  group  (65  to  74  years)  were 
well  within  normal  range  (86  and  84  ^g 
per  dL  for  males  and  females, 
respectively).  Poverty  status  was  not 
associated  with  serum  zinc  levels  in  the 
elderly  age  group.  Overall,  blacks 
tended  to  have  lower  serum  zinc  values 
than  did  whites;  however,  there  was  no 
racial  difference  in  serum  zinc  levels 
within  the  elderly  age  group  (Ref.  44). 
Two  prospective  zinc  intervention 
studies  of  elderly  subjects  (Refs.  35  and 
39)  also  found  mean  serum  zinc  levels 
(about  86  (ig  per  dL)  to  be  within  the 
normal  range  and  consistent  with 
NHANES  data  (Ref.  44). 

An  expert  panel  was  convened  to 
evaluate  the  usefulness  of  the  serum 
zinc  values  from  the  NHANES  II  in 
determining  the  zinc  nutritional  status  of 
the  U.S.  population  (Ref.  44).  This  panel 
concluded  that  serum  zinc  values  by 
themselves  are  not  definitive  for  the 
assessment  of  zinc  nutritional  status 
because  many  factors  besides  zinc 
deficiency  can  depress  serum  zinc 
levels,  e.g..  stress/ inflammatory 
response,  albumin  levels,  diurnal 
variations,  and  meal  consumption/ 
fasting  effects.  In  these  cases,  increasing 
zinc  intake  would  not  likely  be  effective 
in  improving  zinc  status. 

A  recent  report  of  the  ad  hoc  Expert 
Panel  on  National  Nutrition  Monitoring, 
which  reviewed  data  available  through 
the  National  Nutrition  Monitoring 
System  of  the  USDA  and  DHHS. 
concluded  that  zinc  is  not  a  current 
public  health  issue  to  be  assigned  high 
priority,  but  that  it  does  constitute  a 
potential  public  health  issue  for  which 
further  study  is  needed  (Ref.  45).  The 


report  also  noted  the  discrepancy 
between  apparently  high  percentages  of 
people  with  moderate  to  low  dietary 
intake  and  very  small  percentages  of 
persons  with  low  serum  values.  The 
Expert  Panel  on  National  Nutrition 
Monitoring  recommendation  for  further 
research  was  made  in  recognition  of  the 
fact  that  the  significance  of  the  observed 
low  dietary  intakes  of  zinc  cannot  be 
evaluated  without  additional  research  to 
determine  zinc  requirements  and  to 
develop  better  measures  of  zinc  status. 

Zinc  nutritional  status  is  difficult  to 
assess  because  of  the  lack  of  reliable 
noninvasive  and  specific  methods  and 
of  the  confounding  of  available 
measures  of  zinc  status  by  factors 
unrelated  to  zinc  insufficiencies.  Thus 
the  prevalence  of  poor  zinc  nutrition  in 
the  U.S.  elderly  is  unknown.  While  zinc 
levels  of  blood  cellular  components  has 
been  proposed  as  a  criterion  for 
diagnosing  mild  zinc  deficiency  (Ref.  46). 
values  for  the  general  healthy  elderly 
population  in  the  United  States  are  not 
currently  available  (Ref.  47).  The  high 
percentage  (97  percent)  of  serum  zinc 
values  in  the  normal  range  for  65  to  74 
year  age  group  in  the  NHANES  II  do  not 
provide  compelling  evidence  of 
inadequate  zinc  nutriture  in  this 
population. 

c.  Safety  considerations.  The  National 
Academy  of  Sciences  in  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  24)  and 
"Recommended  Dietary  Allowances" 
(Ref.  25)  discussed  potential  health  risks 
associated  with  oral  zinc  supplements. 
Considering  the  potential  risks,  these 
reports  recommended  against  chronic 
ingestion  of  zinc  supplements  exceeding 
15  mg  per  day  (Refs.  24  and  25).  Oral 
zinc  supplementation  at  higher  levels 
(e.g..  100  mg  of  zinc  per  day)  is  reported 
to  suppress  immune  function  (Ref.  48). 
Oral  supplementation  of  300  mg  zinc  per 
day  was  administered  to  11  healthy 
males  for  6  weeks.  Subjects  consumed 
self-selected  diets  providing  an  average 
of  11  mg  per  day.  At  4  and  6  weeks 
several  measures  of  immunocompetence 
were  decreased  (e.g.,  LPR  and 
polymorphonuclear  chemotaxis  and 
phagocytosis).  Other  measures  of 
immunocompetence  (e.g.,  total  number 
of  lymphocytes,  T  cells,  and  B  cells) 
were  not  altered  during  zinc 
supplementation.  Duchateau  et  al.  (Ref. 
49),  reported  that  zinc  supplementation 
with  150  mg  day  for  one  month  had  a 
normalizing  effect  on  LPR.  increasing 
the  response  in  individuals  with  initial 
low  response  but  inhibiting  LPR  in 
individuals  with  initial  values  above  the 
average. 
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report  also  noted  the  discrepancy 
between  apparently  high  percentages  of 
people  with  moderate  to  low  dietary 
intake  and  very  small  percentages  of 
persons  with  low  serum  values.  The 
Expert  Panel  on  National  Nutrition 
Monitoring  recommendation  for  further 
research  was  made  in  recognition  of  the 
fact  that  the  significance  of  the  observed 
low  dietary  intakes  of  zinc  cannot  be 
evaluated  without  additional  research  to 
determine  zinc  requirements  and  to 
develop  better  measures  of  zinc  status. 

Zinc  nutritional  status  is  difficult  to 
assess  because  of  the  lack  of  reliable 
noninvasive  and  specific  methods  and 
of  the  confounding  of  available 
measures  of  zinc  status  by  factors 
unrelated  to  zinc  insufficiencies.  Thus 
the  prevalence  of  poor  zinc  nutrition  in 
the  U.S.  elderly  is  unknown.  While  zinc 
levels  of  blood  cellular  components  has 
been  proposed  as  a  criterion  for 
diagnosing  mild  zinc  deficiency  (Ref.  46). 
values  for  the  general  healthy  elderly 
population  in  the  United  States  are  not 
currently  available  (Ref.  47).  The  high 
percentage  (97  percent)  of  serum  zinc 
values  in  the  normal  range  for  65  to  74 
year  age  group  in  the  NHANES  H  do  not 
provide  compelling  evidence  of 
inadequate  zinc  nutriture  in  this 
population. 

c.  Safety  considerations.  The  National 
Academy  of  Sciences  in  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  24)  and 
"Recommended  Dietary  Allowances" 
(Ref.  25)  discussed  potential  health  risks 
associated  with  oral  zinc  supplements. 
Considering  the  potential  risks,  these 
reports  recommended  against  chronic 
ingestion  of  zinc  supplements  exceeding 
15  mg  per  day  (Refs.  24  and  25).  Oral 
zinc  supplementation  at  higher  levels 
(e.g.,  100  mg  of  zinc  per  day)  is  reported 
to  suppress  immune  function  (Ref.  48). 
Oral  supplementation  of  300  mg  zinc  per 
day  was  administered  to  11  healthy 
males  for  6  weeks.  Subjects  consumed 
self-selected  diets  providing  an  average 
of  11  mg  per  day.  At  4  and  6  weeks 
several  measures  of  immunocompetence 
were  decreased  (e.g.,  LPR  and 
polymorphonuclear  chemotaxis  and 
phagocytosis).  Other  measures  of 
immunocompetence  (e.g.,  total  number 
of  lymphocytes,  T  cells,  and  B  cells) 
were  not  altered  during  zinc 
supplementation.  Duchateau  et  al.  (Ref. 
49),  reported  that  zinc  supplementation 
with  150  mg  day  for  one  month  had  a 
normalizing  effect  on  LPR,  increasing 
the  response  in  individuals  with  initial 
low  response  but  inhibiting  LPR  in 
individuals  with  initial  values  above  the 
average. 


Zinc  intake  in  the  range  of  100  to  300 
mg  per  day  is  reported  to  induce  copper 
deficiency  with  attendant  anemia, 
impaired  immune  function,  and  adverse 
effects  on  the  low  density  lipoprotein/ 
high  density  lipoprotein  (LDL/HDL) 
cholesterol  ratio  (Ref.  25).  There  is  also 
evidence  that  use  of  zinc  supplements  at 
lower  levels  (15  to  100  mg  per  day)  may 
have  adverse  effects  on  copper  balance 
and  HDL-cholesterol  which  are  similar 
to  the  problems  of  higher  zinc  doses 
(Refs.  9  and  50).  Supplemental  zinc 
ingestion,  even  at  levels  close  to  the 
RDA,  appears  to  block  the  effect  of 
exercise  on  raising  serum  HDL- 
cholesterol  in  elderly  individuals  (Ref. 
51).  The  effect  of  zinc  intake  on  lowering 
HDL-cholesterol  has  been  confirmed  in 
other  reports  (Refs.  48  and  52). 

3.  Conclusions 

There  are  publicly  available  data  for 
seven  human  studies  in  which  elderly 
subjects  were  supplemented  with  zinc  to 
determine  the  influence  on  immune 
system  function.  The  earliest  published 
study  (Ref.  29)  suggested  a  zinc- 
associated  enhancement  of  several 
measures  of  immune  function.  Three 
additional  studies  in  which  a  measure  of 
cell-mediated  immunity  showed 
improvement  with  zinc  supplementation 
selected  initially  anergic  or  zinc 
deficient  subjects  (Refs.  30  through  32). 
The  results  of  the  later  studies  are  not 
relevant  because  they  involved  very  few 
individuals,  and  the  tested  subjects 
were  not  representative  of  the  general 
elderly  population.  The  results 
discussed  in  these  initial  reports  have 
not  been  substantiated  by  more  recent, 
larger  studies  of  more  rigorous 
experimental  design  (Refs.  34  and  35). 
The  later,  larger  studies  showed  no 
improvement  of  immunocompetence 
from  zinc  supplementation  in  the 
elderly.  Furthermore,  zinc 
supplementation  at  levels  in  excess  of 
100  mg  per  day  can  result  in  suppression 
of  immune  system  function  (Ref.  48). 
Thus,  the  publicly  available  data  on  the 
role  of  zinc  in  immune  system  function 
do  not  provide  a  sufficient  scientific 
basis  from  which  to  conclude  that 
immune  function  in  the  general  elderly 
U.S.  population  can  be  improved  by  zinc 
supplementation. 

Several  comments  requested  that  the 
agency  also  consider  whether  claims 
relating  intakes  of  zinc  by  other  age 
groups  to  improved  immune  function 
would  meet  the  standard  set  forth  in  the 
1990  amendments.  Because  of  time  and 
resource  constraints,  the  agency  did  not 
broaden  the  scope  of  its  considerations 
to  include  other  age  groups  or  nutrients. 
The  1990  amendments  dearly  identified 
zinc  and  immune  function  in  the  elderly 


as  one  of  10  specific  topic  areas  for 
which  the  agency  was  to  determine  the 
validity  of  health  claims. 

In  summary,  proper  dietary  zinc  levels 
are  essential  for  adequate  functioning  of 
the  immune  system.  Dietary  zinc  intake, 
serum  zinc,  and  cell-mediated  immunity 
all  decline  with  advancing  age. 
However,  the  available  data  do  not 
provide  a  basis  on  which  to  conclude 
that  increased  zinc  intake  can  reverse 
the  age-related  decline  in 
immunocompetence  in  the  general 
healthy  elderly  population  in  the  United 
States.  In  fact,  it  may  suppress  immune 
function. 

ni.  Tentative  Decision  to  Deny  a  Health 
Claim  Relating  Zinc  and  Immune 
Function  in  the  Elderiy 

The  agency  reviewed  the  publicly 
available  scientific  data  and  recent 
consensus  documents  on  the  association 
between  the  ingestion  of  zinc-containing 
supplements  and  inunune  system 
function  in  the  elderly.  The  agency  finds 
that  the  evidence  provides  no  basis 
upon  which  to  permit  a  health  claim. 

In  1988,  the  Surgeon  General's  report 
(Ref.  22)  concluded  that  the  available 
evidence  was  insufficient  to  determine  if 
any  age-related  losses  in  immune 
function  were  caused  by  nutritional 
deficiencies.  The  human  evidence  that 
has  become  publicly  available  since  the 
publication  of  that  document  does  not 
provide  adequate  data  to  support  a 
health  claim  relating  the  ingestion  of 
zinc  to  improved  immune  system 
function  in  the  elderly.  Furthermore,  the 
National  Academy  of  Sciences 
publications.  "Diet  and  Health"  (Ref.  24) 
and  "Recommended  Dietary 
Allowances"  (Ref.  25),  raised  safety 
concerns  associated  with  oral  zinc 
supplements.  Finally,  claims  that  zinc 
would  prevent  or  treat  any  disease  or 
health  condition  in  the  elderly  would  be 
a  drug  claim  (FDA  Health  Fraud  Bulletin 
No.  11,  August  17, 1987). 

The  standard  that  FDA  is  proposing, 
in  a  companion  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  to  apply  to  all  foods  is  that 
there  be  significant  scientific  agreement 
that  any  health  claim  is  supported  by 
the  publicly  available  evidence.  For  the 
topic  of  zinc  and  immune  function  in  the 
elderly,  the  weight  of  the  evidence  is 
insufficient  to  support  the  claim,  and 
there  is  no  basis  for  scientific  agreement 
that  this  claim  is  supported  by  the 
available  evidence.  Thus,  the  agency  is 
proposing  to  add  §  101.71(e)  to  deny  the 
use  on  food,  including  dietary 
supplements,  of  health  claims  relating  to 
an  association  between  zinc 
supplementation  and  immune  function 
in  the  elderly. 


IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VI.  Comments 

Interested  persons  may,  on  or  before 
February  25, 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  miUion 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  9&-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453. 1454, 1455); 
sees.  201.  301,  402.  403,  409,  501,  502,  505.  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  321,  331,  342,  343,  348.  351,  352,  355. 
371). 

2.  Section  101.71  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§101.71    Health  claims:  dalms  not 
auttiortzecl. 


(^  Zinc  and  immune  function  in  the 
elderly  (insert  cite  and  date  of 
publication  in  the  Federal  Register  of  the 
final  rule). 


Dated:  November  4, 1991. 
David  A.  Kessler. 

Commissioner  of  Food  and  Drugs. 
Louis  W.  SuUivan. 

Secretary  of  Health  and  Human  Services. 
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Food  Labeling:  Healtti  Claims  and 
Label  Statements:  Omega-3  Fatty 
Acids  and  Coronary  Heart  Disease 

aqency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  not 
to  authorize  the  use  on  foods,  including 
dietary  supplements,  of  health  claims 
relating  to  the  association  between 
omega-3  fatty  acids  and  coronary  heart 
disease  (CHD).  FDA  has  reviewed  the 
scientific  data  on  this  topic  and  has 
tentatively  concluded  this  evidence  does 
not  provide  a  basis  upon  which  to 
authorize  such  a  health  claim. 
Examination  of  the  epidemiological 
research  on  this  topic  revealed  that  the 
available  studies  applied  only  to  the 
consumption  of  fish,  which  contain 
omega-3  fatty  acids,  and  that  it  was  not 
possible  to  ascribe  any  effects 
specifically  to  the  omega-3  fatty  acids. 
Ebcamination  of  data  from  clinical 
studies  revealed  that  the  effects  on 
blood  lipids  of  fish  oils  containing 
omega-3  fatty  acids  were  primarily  a 
reduction  of  blood  triglycerides,  a  blood 
lipid  variable  not  considered  to  be  an 
independent  risk  factor  for  CHD,  but 
they  had  no  effect  on  serum  cholesterol, 
low-density  lipoprotein  (LDL) 
cholesterol,  or  high-density  lipoprotein 
(HDL)  cholesterol,  the  blood  lipid 
variables  most  closely  associated  vith 
risk  of  CHD.  The  scientific  data  are 
ambiguous  on  the  effects  of  omega-3 
fatty  acids  on  blood  pressure  and  other 
risk  factors  for  CHD.  Finally,  the 
scientific  data  reveal  unresolved  safety 
issues:  the  potential  for  omega-3  fatty 
acids  to  increase  LDL  cholesterol  of 
hyperlipidemics  and  to  worsen  control 
of  blood  glucose  in  diabetics. 
dates:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 


ADDRESSES:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Admmistration.  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C  Wallingford,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-285), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-245- 
0835. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990.  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (Pub.  L  101- 
535)  (the  1990  amendments),  which 
amends  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  The  1990 
amendments,  in  part  authorize  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  and  by  delegation,  FDA. 
to  issue  regulations  authorizing  nutrient 
content  and  health  claims  on  the  label 
or  labeling  of  foods.  With  respect  to 
health  claims,  the  new  provisions 
provide  that  a  product  is  misbranded  if 
it  bears  a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition,  unless  the 
claim  is  made  in  accordance  with  the 
procedures  and  standards  established 
under  section  403(r)  (i)  (B)  of  the  act  (21 
U.S.C.  343(r)  (1)  (B)). 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed  rule 
to  estabhsh  general  requirements  for 
health  claims  that  characterize  the 
relationship  of  nutrients,  including 
vitamins  and  minerals,  herbs,  and  other 
nutritional  substances  (referred  to 
generally  as  "substances")  to  a  disease 
or  health-related  condition  on  food 
labels  and  in  labeling.  In  this  companion 
document,  FDA  has  tentatively 
concluded  that  such  claims  would  only 
be  justified  for  substances  in  dietary 
supplements  as  well  as  in  conventional 
foods  if  it  determines,  based  on  its 
review  of  the  totality  of  the  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(A)(ii).  (b)(l)(A){iv),  and 
(b)(l)(a)(x))  that  within  12  months  of 
enactment,  the  Secretary  shall  issue 
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proposed  regulations  to  implement 
section  403(r)  of  the  act  (21  U.S.C. 
343(r]),  and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  omega-3  fatty  acids  and  heart 
disease,  meet  the  requirements  of  the 
act.  The  1990  amendments  defined  the 
subject  topic  area  as  the  relationship 
between  omega-3  fatty  acids  and  heart 
disease,  without  defming  heart  disease. 
For  the  purpose  of  this  document,  heart 
disease  is  considered  to  be  CHD, 
defined  in  the  International 
Classification  of  Diseases  as  ischemic 
heart  disease  and  related  diseases,  most 
notably  heart  attacks  (Ref.  33).  In  this 
document,  the  agency  will  consider 
whether  a  claim  on  food  or  food 
products,  including  conventional  foods 
and  dietary  supplements,  about  the 
relationship  between  omega-3  fatty 
acids  and  CHO,  would  be  justified  under 
the  standard  and  criteria  proposed  in 
the  companion  document  entitled  "Food 
Labeling:  General  Requirements  for 
Health  Claims  for  Food." 

B.  Public  Health  Aspects 

1.  Coronary  Heart  Disease 

Cardiovascular  disease  (disease  of  the 
heart  or  blood  vessels]  is  a  major  public 
health  problem  in  the  United  States. 
Cardiovascular  diseases,  primarily  CHD 
and  stroke,  kill  nearly  as  many 
Americans  as  all  other  diseases 
combined.  Cardiovascular  disease  is 
also  among  the  leading  causes  of 
disability.  These  facts  hold  despite  the 
fact  that  over  the  past  15  years,  the 
death  rate  for  cardiovascular  disease 
has  declined  dramatically:  35  percent  for 
all  cardiovascular  diseases,  40  percent 
for  CHD,  and  more  than  50  percent  for 
stroke  (Ref.  36).  Changes  in  lifestyles, 
risk  factor  reduction,  and  medical 
intervention  were  major  contributors  to 
this  decline  (Ref.  36). 

CHD  (disease  of  the  arteries  supplying 
blood  to  the  heart  muscle)  is  generally 
considered  to  be  the  most  common,  the 
most  serious,  and  the  earliest  form  of 
cardiovascular  disease,  frequently 
producing  symptoms  and  health 
problems  in  middle-aged  adults  (Ref. 
115).  Despite  a  declining  death  rate  from 
CHD  since  the  mid  1960'8.  CHD  still 
accounts  for  more  deaths  than  any  other 
disease  or  group  of  diseases  (Ref.  34). 
More  than  1.25  million  heart  attacks 
occur  each  year  (two-thirds  occur  in 
men),  and  more  than  500.000  people  die 
as  a  result  (Ref.  34).  Significant  degrees 
of  CHD  without  easily  detectable 
symptoms  are  also  very  common  in  the 
United  States  (Refs.  36  and  37).  Thus  the 
total  affected  population  is  considerably 
higher  than  the  statistics  on  death  and 


illness  would  indicate.  In  addition  to  its 
impact  on  the  nation's  health.  CHD  costs 
the  U.S.  economy  over  $50  billion 
annually  (Ref.  37). 

Because  of  the  importance  of 
cardiovascular  disease,  including  CHD. 
as  a  public  health  problem, 
identification  of  modifiable  risk  factors 
has  received  considerable  research  and 
public  health  policy  attention  since  the 
early  part  of  this  century.  Fatty  streaks 
and  cholesterol  were  identified  many 
years  ago  as  prominent  components  of 
the  blood  vessel  (arterial)  lesions  whose 
buildup  caused  a  narrowing  or  blockage 
of  the  blood  flow  to  the  heart  (Ref.  36). 
Following  those  early  observations,  a 
large  base  of  scientific  evidence  has 
accumulated  on  the  relationship  of 
different  types  of  dietary  fats  to  the  risk 
of  CHD.  Based  on  the  weight  of  the 
scientific  evidence  now  available, 
virtually  all  recent  dietary  guidelines  for 
Americans,  whether  from  the  Federal 
government  or  from  the  health 
profession  community,  have  noted  the 
high  dietary  fat  intake  by  the  U.S. 
population  and  also  the  strong 
association  of  diets  high  in  fat, 
particularly  saturated  fat,  and 
cholesterol  with  increased  risk  of  CHD 
(Refs.  34,  36,  and  115), 

An  elevated  blood  cholesterol  level 
has  been  implicated  as  a  factor  in  the 
development  of  atherosclerosis 
(inadequate  circulation  of  blood  to  the 
heart  due  to  narrowing  of  the  arteries],  a 
major  contributor  to  CHD.  In 
atherosclerosis,  a  buildup  of  solid 
material  in  and  on  the  walls  of  blood 
vessels  occurs  that  restricts  the  flow  of 
blood.  This  material,  referred  to  as 
"plaque,"  usually  contains  an 
appreciable  amount  of  cholesterol. 

For  many  individuals,  there  appears 
to  be  a  correlation  between  the  severity 
of  the  plaque  deposits  and  the  levels  of 
cholesterol  in  the  blood.  Furthermore,  it 
is  now  established  that  a  particular 
fraction  of  blood  cholesterol,  that 
associated  with  LDL,  conveys  an 
increased  risk  of  atherosclerosis,  while 
cholesterol  associated  with  a  different 
lipoprotein,  HDL  conveys  reduced  risk 
of  atherosclerosis  and  CHD  (see 
companion  document  on  health  claims 
for  cardiovascular  disease  and  lipids, 
published  elsewhere  in  this  issue  of  the 
Federal  Register).  The  relationship 
between  atherosclerosis  and  very  low- 
density  lipoproteins  (VLDL), 
independent  of  LDL,  is  not  clear  (Refs. 
35,  36,  and  115]. 

There  does  not  appear  to  be  a  strong 
relationship  between  atherosclerosis 
and  blood  triglycerides  (another  type  of 
blood  lipid,  although  not  a  fraction  of 
blood  cholesterol).  Any  relationship 


between  blood  triglycerides  and  CHD 
found  in  studies  disappears  once  the 
blood  cholesterol  components  known  to 
be  related  to  CHD  are  taken  into 
account  (Refs.  4,  35,  36,  and  115).  A 
National  Heart,  Blood,  and  Lung 
Institute  consensus  conference  is 
planned  for  the  beginning  of  1992  to 
reexamine  the  relationship  between 
blood  triglycerides,  HDL,  and  CHD. 
Many  questions  about  the  buildup  of 
plaque  remain  unanswered,  however, 
including  why  plaque  deposits  are 
formed  and  to  what  extent  the 
consumption  of  individual  dietary 
components  influence  blood  cholesterol 
levels. 

2.  Omega-3  Fatty  Acids 

Omega-3  fatty  acids  are  lipids  (fats) 
consisting  of  polyunsaturated  fatty  acids 
with  three  or  more  double  bonds.  The 
differences  between  saturated  fatty 
acids  and  unsaturated  fatty  acids  are 
discussed  in  the  document  on  nutrient 
content  claims  on  fat,  saturated  fat,  and 
cholesterol  published  elsewhere  in  this 
issue  of  the  Federal  Register.  Their 
unique  characteristic  is  the  location  of 
the  first  double  bond,  which  occurs  at 
the  third  carbon  from  the  methyl  (or 
omega]  end  of  the  fatty  acid.  The  family 
of  omega-3  fatty  acids  includes  linolenic 
acid  (18  carbons,  3  double  bonds),  which 
is  found  predominantly  in  plant  oils,  and 
eicosapentaenoic  acid  (EPA,  20  carbons, 
5  double  bonds]  and  docosahexaenoic 
acid  (DHA.  22  carbons,  6  double  bonds], 
which  are  found  in  fish  and  other  marine 
animals.  Linolenic  acid  is  a  precursor  of 
the  two  longer  chain  omega-3  fatty 
acids.  However,  not  all  linolenic  acid  is 
converted  to  EPA  or  DHA.  Omega-3 
fatty  acids  cannot  be  synthesized  in 
humans  from  other  classes  of  fatty 
acids.  Thus,  they  must  be  supplied  by 
dietary  sources. 

The  most  common  food  source  of 
longer  chain  omega-3  fatty  acids  is  fatty 
fish,  such  as  salmon  and  mackerel  (Ref. 
83).  Another  important  dietary  source  of 
omega-3  fatty  acids  in  the  United  States 
is  chicken  that  have  been  fed  fish  meaL 
Bulk  and  encapsulated  preparations 
enriched  with  omega-3  fatty  acids  are 
now  available  in  the  United  States. 

3.  Relationship  of  Omega-3  Fatty  Acids 
and  CHD 

Although  polyunsaturated  fatty  acids 
other  than  omega-3  fatty  acids  may 
affect  the  risk  of  CHD.  the  1990 
amendments  direct  FDA  to  consider  the 
relationship  of  omega-3  fatty  acids  to 
CHD  (section  3  (b)  (1)  (A)  (x)  of  the  1990 
amendments).  Most  of  the  relevant 
research  testing  the  hypothesis  that 
omega-3  fatty  acids  reduce  the  risk  of 
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between  blood  triglycerides  and  CHD 
found  in  studies  disappears  once  the 
blood  cholesterol  components  known  to 
be  related  to  CHD  are  taken  into 
account  (Refs.  4,  35,  36,  and  115).  A 
National  Heart,  Blood,  and  Lung 
Institute  consensus  conference  is 
planned  for  the  beginning  of  1992  to 
reexamine  the  relationship  between 
blood  triglycerides,  HDL,  and  CHD. 
Many  questions  about  the  buildup  of 
plaque  remain  unanswered,  however, 
including  why  plaque  deposits  are 
formed  and  to  what  extent  the 
consumption  of  individual  dietary 
components  influence  blood  cholesterol 
levels. 

2.  Omega-3  Fatty  Acids 

Omega-3  fatty  acids  are  lipids  (fats) 
consisting  of  polyunsaturated  fatty  acids 
with  three  or  more  double  bonds.  The 
differences  between  saturated  fatty 
acids  and  unsaturated  fatty  acids  are 
discussed  in  the  document  on  nutrient 
content  claims  on  fat,  saturated  fat,  and 
cholesterol  published  elsewhere  in  this 
issue  of  the  Federal  Register.  Their 
unique  characteristic  is  the  location  of 
the  first  double  bond,  which  occurs  at 
the  third  carbon  from  the  methyl  (or 
omega)  end  of  the  fatty  acid.  The  family 
of  omega-3  fatty  acids  includes  linolenic 
acid  (18  carbons,  3  double  bonds),  which 
is  found  predominantly  in  plant  oils,  and 
eicosapentaenoic  acid  (EPA,  20  carbons, 
5  double  bonds)  and  docosahexaenoic 
acid  (DHA.  22  carbons.  6  double  bonds), 
which  are  found  in  fish  and  other  marine 
animals.  Linolenic  acid  is  a  precursor  of 
the  two  longer  chain  omega-3  fatty 
acids.  However,  not  all  linolenic  acid  is 
converted  to  EPA  or  DHA.  Omega-3 
fatty  acids  cannot  be  synthesized  in 
humans  from  other  classes  of  fatty 
acids.  Thus,  they  must  be  supplied  by 
dietary  sources. 

The  most  common  food  source  of 
longer  chain  omega-3  fatty  acids  is  fatty 
fish,  such  as  salmon  and  mackerel  (Ref. 
83).  Another  important  dietary  source  of 
omega-3  fatty  acids  in  the  United  States 
is  chicken  that  have  been  fed  fish  meal. 
Bulk  and  encapsulated  preparations 
enriched  with  omega-3  fatty  acids  are 
now  available  in  the  United  States. 

3.  Relationship  of  Omega-3  Fatty  Acids 
and  CHD 

Although  polyunsaturated  fatty  acids 
other  than  omega-3  fatty  acids  may 
affect  the  risk  of  CHD,  the  1990 
amendments  direct  FDA  to  consider  the 
relationship  of  omega-3  fatty  acids  to 
CHD  (section  3  (b)  (1)  (A)  (x)  of  the  1990 
amendments).  Most  of  the  relevant 
research  testing  the  hypothesis  that 
omega-3  fatty  acids  reduce  the  risk  of 


CHD  has  been  conducted  using  fish  or 
fish  oils  rich  in  EPA  and  DHA  because 
these  particular  fatty  acids  are  known  to 
have  physiological  effects.  For  this 
reason  omega-3  fatty  acids  are  defined 
as  EPA  and  DHA  in  this  document. 
Other  omega-3  fatty  acids  related  to 
EPA  and  DHA  are  not  generally  found 
in  amounts  as  high  as  EPA  and  DHA, 
and  their  activity  is  thought  to  be  via 
metabolism  to  EPA  or  DHA. 

Two  major  mechanisms  have  been 
hypothesized  for  beneficial  effects  of 
omega-3  fatty  acids,  reduction  in 
atherosclerosis  and  decreased  formation 
of  blood  clots  (thrombosis)  either 
because  of  increased  coagulation  times 
or  with  concomitant  increased 
dissolution  of  dots  that  may  be  formed. 

Much  of  the  data  on  omega-3  fatty 
acids  has  been  collected  in  populations 
with  risk  factors  for  CHD,  including  high 
dietary  saturated  fat,  hypcrlipidemia 
(high  blood  cholesterol  or  triglycerides), 
high  blood  pressure,  tobacco  smoking, 
stress,  and  sedentary  lifestyle. 

A  reduction  in  risk  of  CHD  following 
consumption  of  foods  that  contain 
omega-3  fatty  acids  is  not  sufficient  to 
support  a  relationship  between  omega-3 
fatty  acids  and  CHD,  because  foods  that 
contain  omega^  fatty  acids  contain 
many  other  substances  that  may  affect 
the  risk  of  CHD.  Furthermore, 
consumption  of  foods  rich  in  omega-3 
fatty  acids  may  displace  other  foods 
from  the  diet  that  contain  dietary 
components  related  to  CHD.  To 
establish  a  relationship  between  omega- 
3  fatty  acids  and  CHD,  any  observed 
effect  must  be  shown  to  be  specifically 
from  the  specific  omega-3  fatty  acid 
component  of  the  food. 

C.  Omega-3  Fatty  Acids:  Regulatory 
History 

In  the  Federal  Register  of  July  31, 1986 
(51  FR  27461),  FDA  published  a  notice  of 
the  filing  of  a  petition  seeking 
affirmation  that  the  use  of  menhaden  oil 
and  partially  hydrogenated  menhaden 
oil  as  direct  human  food  ingredients  is 
generally  recognized  as  safe  (GRAS).  In 
the  Federal  Register  of  September  15, 
1989  (54  FR  38219),  FDA  affirmed  that 
hydrogenated  and  partially 
hydrogenated  menhaden  oil  are  GRAS 
(21  CFR  184.1472)  for  use  as  an  edible  fat 
or  oil,  as  defined  in  21  CFR  170.3(n)  (12). 
The  agency  has  not  yet  acted  on  the 
GRAS  status  of  the  use  of 
nonhydrogenafed  menhaden  oil. 

In  recent  years,  fish  oil  products 
bearing  claims  for  beneficial 
cardiovascular  effects  appeared  in  the 
marketplace.  In  1988,  FDA  issued 
regulatory  letters  concluding  that  claims 
for  cholesterol-lowering  properties  of 
fish  oil  supplements  were  drug  claims. 


and  that  the  evidence  did  not  support 
the  claims  (Ref.  45).  In  response,  the 
industry  contended  that  the  claims  on 
fish  oil  supplements  were  not  intended 
to  be  drug  claims  but  were  intended  to 
comply  with  FDA's  proposed  rule  on 
health  messages  (52  FR  28843,  August  4. 
1987),  subsequently  withdrawn  and 
reproposed  (55  FR  5176,  February  13, 
1990).  Although  additional  information 
was  submitted  in  support  of  these  health 
messages  (hereinafter  referred  to  as 
health  claims),  FDA  informed  the 
industry  in  1990  that  the  additional  data 
were  not  adequate  to  support  the  claims, 
because  of  the  preliminary  nature  of  the 
evidence  and  because  of  unresolved 
safety  concerns  (Ref.  46).  In  an  advance 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  of  August  8, 1989 
(54  FR  32610).  FDA  requested  comments 
on,  among  other  things,  how  to 
reasonably  permit  the  use  of  claims  on 
food  labels  linking  food  components  to 
the  risk  of  chronic  diseases.  The  agency 
did  not,  however,  specifically  mention 
the  topic  of  omega-3  fatty  acids  and 
CHD. 

D.  Evidence  Considered  in  This  Review 

The  agency  has  reviewed  all  relevant 
scientific  evidence  relating  to  omega-3 
fatty  acids  and  CHD.  The  scientific 
evidence  reviewed  by  the  agency 
included  recent  comprehensive  reviews 
and  recommendations  of  the  Federal 
government:  "The  Surgeon  General's 
Report  on  Nutrition  and  Health"  (Ref. 
34);  the  National  Institutes  of  Health's 
National  Cholesterol  Education  Program 
(NCEP)  Report  on  "Detection, 
Evaluation  and  Treatment  of  High  Blood 
Cholesterol  in  Adults"  (Ref.  35):  and  the 
NCEP  Report  "Population  Strategies  for 
Blood  Cholesterol  Reduction"  (Ref.  36). 
Other  comprehensive  reports  were  also 
reviewed:  the  National  Academy  of 
Sciences  1989  Report  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risks"  (Ref.  115);  the  1986 
FASEB  report  on  "Review  of  the 
Epidemiological  and  Clinical  Evidence 
on  the  Role  of  Omega-3  Fatty  Acids  in 
Health  and  Disease"  (Ref.  83);  the  1989 
Mitre  Report  on  "Health  Effects  of 
Refined  Menhaden  Oil"  (Ref.  72);  and 
the  1991  FASEB  report  on 
"Cardiovascular  Effects  from  Omega-3 
Fatty  Acids"  (Ref.  100).  The  agency 
updated  the  conclusions  reached  by 
these  documents  by  reviewing  all 
human  studies  published  subsequent  to 
these  documents  and  all  new  review 
articles  (Refs.  10,  21,  82,  84.  89,  91,  111, 
112, 127, 161,  and  162).  However, 
surveys  and  cross-sectional  or 
prospective  studies,  other  than 
intervention  studies,  that  had  been 
published  before  1988,  which  were  used 


to  generate  the  hypothesis  of  a 
relationship  between  omega-3  fatty 
acids  and  CHD.  were  also  reexamined. 
Animal  studies  were  considered  to  the 
extent  that  they  clarified  human  studies 
or  suggested  possible  mechanisms  of 
action. 

E.  Comments  Received  in  Response  to 
FDA  Request  for  Scientific  Data  and 
Information 

To  ensure  that  its  review  was 
complete,  in  the  Federal  Register  of 
March  28, 1991  (56  FR  12932),  FDA 
requested  scientific  data  and 
information  on  the  10  topics,  including 
omega-3  fatty  acids  and  CHD.  identified 
by  section  3  (b)  (1)  (A)  of  the  1990 
amendments.  The  agency  received  a 
total  of  15  comments  in  response  to  this 
request.  All  relevant  scientific 
information  submitted  was  considered 
in  the  FDA  scientific  summary. 

One  comment  was  from  a  private 
citizen,  who  submitted  a  computer 
search  of  medical  literature. 

Three  comments  were  from 
professional  organizations,  informing 
FDA  of  their  position  on  health  claims. 
A  comment  from  the  Association  of 
Food  and  Drug  Officials  expressed 
concern  that  there  be  significant 
scientific  agreement  for  any  claim  and 
enumerated  steps  to  protect  against 
unfounded  claims.  A  comment  from  the 
Association  of  State  and  Territorial 
Public  Health  Nutrition  Directors  urged 
that  the  amount  of  nutrients  in  the  total 
daily  diet  be  an  important  consideration 
and  expressed  concern  that  labels  might 
contain  too  much  information  to  be 
helpful  to  the  consumer.  One  comment 
from  the  American  Health  Foundation 
dealt  with  the  relationship  between 
omega-3  fatty  acids  and  cancer.  This 
comment  is  outside  the  scope  of  the 
rulemaking. 

The  Government  of  Canada  stated 
that  under  Canadian  law,  proposed 
health  claims  regarding  heart  disease 
would  be  considered  drug  claims. 

Ten  comments  (including  one  book) 
were  submitted  by  professional  or  trade 
organizations  for  food/food  supplement 
manufacturers  or  individual  food  or 
supplement  manufacturers.  One 
comment  from  a  chemical  manufacturer 
provided  information  regarding  the 
requirement  for  vitamin  E  when 
supplemental  omega-3  fatty  acids  are 
consumed.  Three  comments  from 
manufacturers  or  distributors  of  dietary 
supplement  products  and  one  trade 
organization  for  dietary  supplement 
products  commented  on  approaches  for 
regulating  health  claims.  Five  comments 
from  trade  organizations,  food 
manufacturers,  or  manufacturers/ 
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distributors  of  dietary  supplement 
products  described  properties  of  omega- 
3  fatty  acids  and  provided  bibliographic 
information  for  scientific  information  of 
the  topic.  One  supplement  manufacturer 
provided  a  listing  of  proposals  for 
research  on  omcga-3  fatty  acids  and  an 
unpublished  paper  on  the  utility  of  fish 
oils  in  providing  dietary  omega-3  fatty 
acids.  One  comment  from  a  trade 
organization  included  a  copy  of 
proceedings  of  an  international 
conference  on  the  effects  of  omega-3 
fatty  acids  on  bleeding.  No  original  data 
about  the  effects  of  omega-3  fatty  acids 
on  CHD  were  presented  in  any 
comment.  The  information  submitted 
will  be  considered  in  the  agency's 
discussion  of  the  relevant  scientific 
evidence. 

II.  Review  of  the  Scientific  Evidence 

,4.  Federal  Government  Documents 

"The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  34) 
described  studies  that  correlated 
increased  fish  intakes  with  reductions  in 
risk  of  CHD.  while  noting  that  not  all 
studies  found  a  relationship.  Regarding 
plasma  lipids,  the  report  stated  that 
diets  rich  in  omega-3  fatty  acids: 

*  *  *  generally  showed  variable  reductions 
in  total  cholesterol  and  LDL  cholesterol.  In 
some  cases.  LDL  increased:  HDL  levels  were 
either  unchanged  or  increased  •  •  •  The 
most  consistent  effect  has  been  a  reduction  in 
triglyceride  and  VLDL 

The  report  acknowledged  the 
significance  of  research  into  the 
relationship  between  omega-3  fatty 
acids  and  CHD  but  did  not  make  any 
specific  recommendations  regarding  the 
consumption  of  omega-3  fatty  acids. 
Additionally,  the  report  cautioned  that 
the  benefits  in  the  cited  studies  had  not 
been  shown  to  be  attributable  to  omega- 
3  fatty  acid  intake  and  could  be  from 
some  other  factor  associated  with  fish 
consumption. 

A  similar  position  was  taken  by  the 
NCEP  of  the  National  Institutes  of 
Health  (Ref.  35): 

*  •  *  There  is  little  evidence  that  omega-3 
fdtty  acids  are  useful  for  reducing  LDL- 
cholesterol  levels.  Although  it  has  been 
postulated  by  some  that  they  will  reduce  the 
risk  for  CHD.  this  has  not  been  established. 
Furthermore,  it  is  not  known  whether  long- 
term  ingestion  of  these  fatty  acids  will  lead  to 
undesirable  side  effects.  The  use  of  fish-oil 
capsules  as  a  supplement  in  a  therapeutic 
diet  for  high-risk  cholesterol  levels  is  not 
recommended  here  *  *  * 

(Ref.  35.  p.  33). 

Furthermore,  this  NCEP  document 
distinguished  reported  protective  effects 
of  fish  consumption  from  alleged 


protective  effects  of  omega-3  fatty  acids 
from  fish: 

*  *  *  Consumption  of  omega-3  fatty  acids 
should  be  differentiated  from  that  of  fish. 
Some  Rsh  are  rich  in  omega-3  fatty  acids 
while  others  are  not.  Epidemiological  data 
suggest  that  frequent  consumption  of  fish  of 
any  type,  seemingly  independent  of  omega-3 
fatty  acids,  is  associated  with  reduced  CHD 
risk.  Whether  this  is  true  or  not.  fish  can 
serve  as  a  useful  substitute  for  meats  that  are 
richer  in  saturated  fats.  *  •  * 

(Ref.  35.  p.  33). 

The  NCEP'9  Expert  Panel  on 
Population  Strategies  for  Blood 
Cholesterol  Reduction  (Ref.  35)  did  not 
comment  on  the  relationship  between 
omega-3  fatty  acids  and  CHD  but  like 
the  two  other  reports  above,  noted  that; 

*  *  *  Supplementation  of  the  diet  with 
omega-3  polyunsaturates,  without  altering  the 
intake  of  saturated  fatty  acids,  does  not 
cause  a  lowering  of  LDL-cholesterol.  *  *  * 
(Ref.  35.  p.  38). 

"The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  34)  and  the 
NCEP  reports  encouraged  consumption 
of  fish,  but  none  found  adequate 
evidence  that  omega-3  fatty  acids  could 
reduce  the  risk  of  CHD.  Further,  the 
NCEP  Reports  (Refs.  35  and  36) 
specifically  did  not  recommend  fish  oil 
supplements  and  cited  the  lack  of 
evidence  of  beneficial  effects  and  long- 
term  safety  and  undesirable  side  effects. 

B.  Other  Reports 

The  National  Academy  of  Sciences 
(NAS)  Committee  on  Diet  and  Health 
noted  that  reports  of  low  rates  of  CHD 
among  Greenland  Eskimos,  which 
provided  the  basis  for  interest  in  a 
possible  relationship  between  omega-3 
fatty  acids  and  CHID,  were  poorly 
documented.  The  NAS  cited  eight  major 
reviews  and  numerous  individual  papers 
on  the  effects  of  omega-3  fatty  acids  on 
plasma  lipids  and  lipoproteins  and  cited 
the  indepth  review  of  Herold  and 
Kinsella  (Ref.  67)  on  eicosanoid  effects 
of  EPA  and  DHA  on  hemostasis  and  on 
metabolism  of  omega-3  fatty  acids.  NAS 
concluded  that: 

*  *  •  Their  (omega-3  fatty  acids]  effects  on 
LDL  cholesterol  vary,  and  data  on  the  long- 
term  health  effects  of  large  doses  on  omega-3 
polyunsaturated  fatty  acids  are  limited. 
Limited  epidemiologic  data  suggest  that 
consumption  of  one  or  two  servings  of  fish 
per  week  is  associated  with  a  lower  CHD 
risk,  but  the  evidence  is  not  sufficient  to 
ascertain  whether  the  association  is  causal  or 
related  to  the  omega-3  polyunsaturated  fatty 
acid  content  of  fish. 

The  NAS  Committee  went  on  to 
recommend  that  omega-3  supplements 
should  not  be  used,  stating: 

*  '  *  Although  consumption  of  fish  one  or 
more  times  a  week  has  beien  associated  with 


a  reduced  risk  of  coronary  heari  disease,  the 
committee  does  not  recommend  the  use  of 
concentrated  fish  oil  supplements,  because 
there  is  insufficient  evidence  that  they  are 
beneficial  and  the  absence  of  long-term 
adverse  effects  has  not  been  established. 

In  1986,  FDA  contracted  with  the  Life 
Sciences  Research  Organization  (LSRO) 
of  the  Federation  of  American  Societies 
for  Experimental  Biology  (FASEB)  to 
review  the  evidence  for  the  role  of 
omega-3  fatty  acids  in  health  and 
disease  (Ref.  83).  The  report  concluded 
that  fish  consumption  provided: 

*  *  *  some  degree  of  protection  against  the 
development  of  cardiovascular  disease.  Most 
studies  have  found  an  inverse  relationship 
between  fish  consumption  and  coronary 
heart  disease  mortality.  The  omega-3  fatty 
acids  in  fish  have  been  presumed  to  be 
responsible  for  these  effects,  but  whether 
other  compounds  in  fish  may  be  involved 
remains  to  be  determined. 

The  LSRO  report  also  concluded  that: 

*  *  •  Clinical  trials  of  the  use  of  omega-3 
fatty  acids  to  reduce  serum  lipid  levels  in 
patients  with  various  genetic  and  induced 
hyperlipidemias  have  generally  been  positive. 

apparently  meaning  triglycerides  and 
VLDL,  given  the  full  text  of  the  report. 
The  LSRO  report  also  cautioned  that: 

*  *  *  Animal  studies  indicate  the  potential 
for  several  deleterious  effects.  Toxicological 
evaluation  of  products  containing  these  fatty 
acids,  especially  fish  oil  concentrate  and 
derivatives,  is  needed. 

FDA  contracted  for  another  report  by 
the  Mitre  Corporation  to  define  health 
effects  of  refined  menhaden  oil,  a  rich 
source  of  omega-3  fatty  acids.  This 
report  (Ref.  72)  identified  major  effects 
of  omega-3  fatty  acids  as  alterations  in 
production  of  various  bioactive 
compounds,  increased  bleeding  (with 
particular  concern  for  various  bleeding 
conditions  such  as  childbirth,  ulcers, 
hemophilia,  and  menstruation),  reduced 
platelet  aggregation,  and  attenuation  of 
inflammatory  response.  It  also  noted 
that  effects  on  blood  lipids  other  than 
triglycerides  were  not  clearly 
established. 

A  second  LSRO  report  contracted  by 
FDA  as  part  of  FDA's  information 
gathering  effort  divided  the  topic  into 
six  areas:  Hypertension;  thrombosis;  the 
growth  of  the  atherosclerotic  plaque; 
hyperlipidemia  and  lipoprotein 
disorders:  diabetes  mellitus;  and  clinical 
trials  in  coronary  patients.  Brief 
synopses  of  selected  scientific  reports 
were  presented  in  each  section, 
followed  by  a  summary  of  the  full  report 
and  conclusions.  LSRO  concluded  that 
there  may  be  a  decrease  in  total 
cholesterol  and  LDL  concentrations 
without  HDL  being  decreased  but  did 
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a  reduced  risk  of  coronary  heart  disease,  the 
cominittee  does  not  recommend  the  use  of 
concentrated  Tish  oil  supplements,  because 
there  is  insufficient  evidence  that  they  are 
beneficial  and  the  absence  of  long-term 
adverse  effects  has  not  been  established. 

In  1986.  FDA  contracted  with  the  Life 
Sciences  Research  Organization  (LSRO) 
of  the  Federation  of  American  Societies 
for  Experimental  Biology  (FASEB)  to 
review  the  evidence  for  the  role  of 
omega-3  fatty  acids  in  health  and 
disease  (Ref.  83).  The  report  concluded 
that  fish  consumption  provided: 

*  *  *  some  degree  of  protection  against  the 
development  of  cardiovascular  disease.  Most 
studies  have  found  an  inverse  relationship 
between  fish  consumption  and  coronary 
heart  disease  mortality.  The  omega-3  fatty 
acids  in  Fish  have  been  presumed  to  be 
responsible  for  these  effects,  but  whether 
other  compounds  in  Fish  may  be  involved 
remains  to  be  determined. 

The  LSRO  report  also  concluded  that: 

*  *  *  Clinical  trials  of  the  use  of  omega-3 
fatty  acids  to  reduce  serum  lipid  levels  in 
patients  with  various  genetic  and  induced 
hyperlipidemias  have  generally  been  positive, 

apparently  meaning  triglycerides  and 
VLDL,  given  the  full  text  of  the  report. 
The  LSRO  report  also  cautioned  that: 

*  *  *  Animal  studies  indicate  the  potential 
for  several  deleterious  effects.  Toxicological 
evaluation  of  products  containing  these  fatty 
acids,  especially  fish  oil  concentrate  and 
derivatives,  is  needed. 

FDA  contracted  for  another  report  by 
the  Mitre  Corporation  to  define  health 
effects  of  refined  menhaden  oil,  a  rich 
source  of  omega-3  fatty  acids.  This 
report  (Ref.  72)  identified  major  effects 
of  omega-3  fatty  acids  as  alterations  in 
production  of  various  bioactive 
compounds,  increased  bleeding  (with 
particular  concern  for  various  bleeding 
conditions  such  as  childbirth,  ulcers, 
hemophilia,  and  menstruation),  reduced 
platelet  aggregation,  and  attenuation  of 
inflammatory  response.  It  also  noted 
that  effects  on  blood  lipids  other  than 
triglycerides  were  not  clearly 
established. 

A  second  LSRO  report  contracted  by 
FDA  as  part  of  FDA's  information 
gathering  effort  divided  the  topic  into 
six  areas:  Hypertension;  thrombosis;  the 
growth  of  the  atherosclerotic  plaque; 
hyperlipidemia  and  lipoprotein 
disorders;  diabetes  meilitus;  and  clinical 
trials  in  coronary  patients.  Brief 
synopses  of  selected  scientific  reports 
were  presented  in  each  section, 
followed  by  a  summary  of  the  full  report 
and  conclusions.  LSRO  concluded  that 
there  may  be  a  decrease  in  total 
cholesterol  and  LDL  concentrations 
without  HDL  being  decreased  but  did 
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not  explain  how  these  conclusions  were 
reached  (Ref.  100).  It  concluded  that 
there  was  an  effect  of  omega-3  fatty 
acids  on  the  development  of  the 
atherosclerotic  plaque  but  cited  only 
animal  studies  as  evidence.  It  concluded 
that  omega-3  fatty  acids  affect  platelet 
function  but  did  not  provide  evidence 
that  the  altered  platelet  function  would 
or  would  not  reduce  the  risk  of  CHD  in 
humans.  It  described  an  effect  of  omega- 
3  fatty  acids  on  blood  pressure  but  did 
not  distinguish  between  healthy  and . 
hypertensive  subjects.  Finally,  it 
concluded  that  there  was  a  basis  in 
international  epidemiological  findings 
for  a  relationship  between  fish 
consumption  and  CHD  but  did  not 
demonstrate  that  the  omega-3  fatty 
acids  in  fish  were  the  components 
responsible  for  the  association. 

In  summary,  omega-3  fatty  acids  were 
considered  separately  from  total  fat  and 
polyunsaturated  fat  by  the  Federal 
government  and  other  comprehensive 
reports,  because  these  fatty  acids  may 
produce  protective  effects  on  CHD. 
None  of  these  documents  except  the 
LSRO  report  found  the  evidence  for  a 
relationship  between  omega-3  fatty 
acids  and  CFID  to  be  persuasive. 

C.  Review  of  the  Scientific  Literature 

1.  Evidence  Reviewed 

A  number  of  human  studies  have  been 
reported  since  publication  of  the  Federal 
government  and  other  comprehensive 
reports  described  above.  FDA 
conducted  a  thorough  review  of  the 
literature  published  between  January 
1988  and  August  1991  and  found 
numerous  research  papers  directly  and 
indirectly  related  to  the  topic. 

The  criteria  that  the  agency  used  to 
select  pertinent  papers  for  its  review 
were:  (1)  Presentation  of  primary  data 
and  adequate  descriptions  of  study 
design  and  methodologies  sufficient  to 
allow  an  evaluation  of  the  quality  and 
relevance  of  the  study,  (2)  availability  in 
English,  (3)  a  quantitative  estimate  of 
the  amount  of  omega-3  fatty  acids  used, 
and  (4)  quantitative  data  on  CHD  or  a 
marker  associated  with  CHD.  In  general, 
FDA  considered  randomized,  double- 
blind,  placebocontrolled  trials  to  be 
more  valuable  than  other  types  of 
human  studies  because  they  were  less 
susceptible  to  bias,  and  because  they 
allowed  inference  about  specific  effects 
of  omega-3  fatty  acids. 

Epidemiologic  evidence  for  an 
association  between  omega-3  fatty  acids 
and  heart  disease  is  of  two  types, 
descriptive  and  analytical.  Descriptive 
epidemiology  studies  include 
correlational  studies  in  which  grouped 
population  data  are  examined. 


Analytical  epidemiology  studies 
examine  exposure  and  outcome  in  the 
same  individual.  These  include  cross- 
sectional  studies  in  which  dietary 
exposure  (e.g.,  fish  consumption)  is 
measured  at  a  single  point  in  time  and 
compared  to  a  health  outcome  such  as 
CHD,  prospective  studies  in  which 
dietary  exposure  is  measured  at  the 
beginning  of  the  study  and  the  subjects 
are  followed  over  time  to  compare 
exposure  and  health  outcome,  and 
intervention  studies. 

The  criteria  used  in  evaluating 
epidemiological  studies  included  the 
following:  (1)  The  reliability  and 
accuracy  of  the  methods  used  in  food 
intake  analysis  and  measurement  of 
disease  endpoints,  (2)  the  choice  of 
control  subjects  (e.g.,  hospital-based 
versus  population-based),  (3)  the 
representativeness  of  subjects,  (4)  the 
control  of  confounding  factors  in  data 
analysis,  (5)  the  potential  for 
misclassification  of  individuals  with 
regard  to  dietary  exposure  or  disease 
endpoints,  (6)  the  presence  of  recall  bias 
and  interviewer  bias,  and  (7)  the  degree 
of  compliance  and  how  compliance  was 
assessed. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  (see 
"Assessment"  column  of  Tables  1  and 
2).  It  then  assessed  the  strength  of  the 
overall  combined  evidence  (e.g.. 
epidemiologic  studies  including  clinical 
trials  and  animal  studies),  taking  into 
account  the  strength  of  the  association, 
the  consistency  of  findings,  specificity  of 
the  association,  evidence  for  a  biological 
mechanism,  and  presence  or  absence  of 
a  dose-response  relationship.  FDA's 
conclusions  reflect  the  strength  of  the 
data  and  consistency  of  the  results. 

FDA  considered  encapsulated  fish  oils 
concentrated  in  omega-3  fatty  acids  to 
be  a  valid  test  material  because  such 
use  provided  some  basis  to  find  that  the 
component  responsible  for  observed 
effects  was  the  omega-3  fatty  acids.  The 
agency  also  gave  greater  weight  to 
studies  in  which  compliance  was 
documented  with  a  biological  marker  of 
treatment,  e.g.,  plasma  or  tissue 
phospholipid  content  of  EPA  and  DHA. 
when  measurements  demonstrated 
internal  validity  of  the  study,  and  when 
the  amount  of  omega-3  fatty  acids  in  the 
total  diet  was  assessed  than  to  studies 
that  were  not  as  carefully  done.  FDA 
considered  the  level  of  dietary  intake  of 
omega-3  fatty  acids  used  in  a  study, 
because  the  agency  considered  it 
important  that  if  this  substance  is  to  be 
considered  to  be  a  food,  intake  levels 
should  be  consistent  with  an  amount 
that  could  be  consumed  in  a  normal  diet. 

While  FDA  considered  studies  using 
healthy  populations  to  be  the  most 


relevant  to  the  issue,  it  also  considered 
studies  in  subpopulations  with  CHD  or 
risk  factors  for  CHD.  FDA  extrapolated 
positive  results  from  at-risk  populations 
cautiously,  however.  While  FDA 
assumes  that  the  same  mechanism  of 
CHD  risk  is  affected  by  omega-3  fatty 
acids  in  both  high  risk  and  generally 
healthy  populations,  the  agency  believes 
that  the  high  risk  population  may  be 
more  sensitive  to  showing  an  effect. 
When  it  did  make  extrapolations.  FDA 
considered  it  essential  that  data 
showing  the  same  effect  in  the  general 
population  were  also  available. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  reviewed 
(Tables  1  and  2).  FDA  then  assessed  the 
strength  of  the  overall  combined 
evidence  (e.g.,  epidemiologic  studies  and 
animal  studies)  in  light  of  five  factors, 
strength  of  association,  consistency  of 
findings,  specificity  of  the  association, 
presence  or  absence  of  a  dose-response 
relationship,  and  biologic  plausibility  of 
an  association. 

2.  Epidemiologic  Evidence 

a.  Correlational  and  cross-sectional 
studies.  A  protective  effect  EPA  and 
DHA  on  the  development  of  CHD  was 
hypothesized  based  on  data  comparing 
rates  of  heart  disease  among  Greenland 
Eskimos  and  Danes  (Ref.  39). 
Greenlanders  residing  in  Greenland  had 
approximately  tenfold  lower  death  rates 
from  ischemic  heart  disease  than 
Greenlanders  who  had  migrated  to 
Denmark.  Dietary  factors  were 
hypothesized  to  explain  this  difference. 
Compared  to  immigrant  Greenlanders 
living  in  Denmark,  those  living  in 
Greenland  consumed  comparable 
amounts  of  total  fat  but  ate  less  than 
half  the  saturated  fat;  over  50  percent 
more  monounsaturated  and 
polyunsaturated  fat;  and  nearly  five 
times  the  amount  of  omega-3  fatty  acids. 
However,  since  whale  blubber  and  seal 
(also  sources  of  omega-3  fatty  acids) 
were  consumed  by  the  Greenlanders 
much  more  frequently  than  fish, 
components  of  the  Eskimo  diet  other 
than  omega-3  fatty  acids  may  be 
important  determinants  of  CHD  risk. 

Three  studies  found  an  inverse 
relationship  between  fish  consumption 
and  CHD,  from  rural  lapanese.  urban 
Japanese.  Japanese  Americans,  and 
Caucasian  Americans  (Ref.  76)  and 
among  various  Japanese  communities 
(Refs.  68  and  75). 

However,  other  similar  studies  have 
not  found  a  relationship  between  fish 
consumption  and  CHD.  An  international 
correlational  study  found  only  a  modest 
association  between  fish  consumption 
and  CHD  mortality  across  widely 
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different  populations  (Ref.  23).  and  when 
other  dietary  variables  were  controlled, 
the  relationship  was  no  longer  apparent. 
Ciro  mortality  in  two  provinces  in 
Canada  was  not  correlated  to  per  capita 
fish  intake  in  those  provinces  (Ref.  74). 
nor  was  a  correlation  found  in  two 
Nonvegian  communities  (Ref.  141)  with 
different  fish  consumption. 

b.  Prospective  studies.  A  prospective 
study  of  852  men  found  that  an  average 
consumption  of  30  grams  (g)  of  fish  per 
day  over  a  20-year  period  reduced  the 
risk  of  CHD  by  more  than  50  percent 
(Ref.  87).  Two  reports  from  the  United 
States  also  found  a  beneficial  effect 
attributable  to  fish  consumption  (Refs. 
38  and  137). 

Other  studies  in  Honolulu  (Ref.  25) 
and  Norway  (Ref.  158)  did  not  find  any 
relationship  between  fish  consumption 
and  risk  of  CHD.  Also,  a  study  from 
Sweden  (Ref.  113)  reported  an  effect,  but 
it  was  not  statistically  significant.  These 
nonintervention  epidemiologic  studies 
are  summarized  in  Table  1. 

One  type  of  evidence  that  would 
support  a  causal  relationship  between 
two  factors  is  a  dose-response 
relationship,  where  the  degree  of  effect 
of  an  active  component  is  related  to  the 
amount  of  the  component.  In  those 
studies  that  reported  a  protective  effect 
of  fish  consumption  on  CHD,  each  found 
ihe  effect  was  related  to  the  amount  of 
fish  consumed  (Refs.  87  and  137).  One 
study  related  the  risk  to  the  calculated 
amount  of  omega-3  fatly  acids  in  the 
diet  (Ref.  38).  The  effect  of  fish 
consumption  on  CHD  is  seen  with  small 
amounts  of  fish  (i.e..  about  30  g  per  day 
(g/day)).  and  therefore,  small  amounts 
of  omega-3  fatty  acids  (Ref.  88).  The 
results  from  these  studies  are  viewed  by 
FDA  as  ambiguous.  Not  all  the  studies 
found  a  relationship  between 
consumption  of  fish  containing  omega-3 
fatty  acids  and  CHD.  Only  one  study 
related  the  protective  effect  to  the 
calculated  amount  of  dietary  omega-3 
fatty  acids  rather  than  to  consumption 
of  fish  (Ref.  38).  Other  dietary  variables 
known  to  be  related  to  CHD  were  also 
correlated  with  fish  consumption  in 
these  studies.  For  example,  in  the 
prospective  study  of  852  men  (Ref.  87).  a 
number  of  oiner  dietary  variables  that 
may  indeper  dently  be  related  to  the  risk 
of  CHD  were  also  related  to  fish 
consumption.  In  this  study,  men  who 
consumed  the  largest  amounts  of  fish 
also  consumed  significantly  more 
alcohol  and  monounsaturated  and 
polyunsaturated  fatty  acids  than  men 
who  did  not  eat  fish.  Thus,  dietary 
factors  associated  with  fish  intake  other 
than  omega-3  fatty  acids  may  account 
for  the  observed  positive  correlations. 


Furthermore,  the  estimated  content  of 
omega-3  fatty  acids  in  the  amount  of  fish 
reported  to  be  protective  against  CHD  is 
very  low,  so  low  that  their  level  calls 
into  question  whether  the  omega-3  fatty 
acids  in  fish  are  the  component 
responsible  for  the  reported  protective 
effect.  Also,  the  dose-response 
relationships  reported  differ  somewhat. 
In  Kromhout  et  al.  most  of  the  reduction 
in  risk  occurred  when  only  1  to  14  g/day 
of  fish  were  consumed  (about  0.3  g  EPA 
plus  DHA)  (Ref.  87).  In  contrast,  the 
study  that  related  CHD  risk  to  estimates 
of  omega-3  fatty  acids  consumed  (rather 
than  fish)  found  the  effect  was 
pronounced  only  among  those  who 
consumed  the  greatest  amount  of 
omega-3  fatty  acids,  0.66  g/day  on 
average  (Ref.  38). 

Finally,  in  the  studies  in  which  20-  or 
25-year  mortality  from  CHD  was  related 
to  fish  consumption  (Refs.  87  and  137). 
dietary  data  were  collected  only  during 
the  first  year  of  the  study.  Thus,  these 
studies  do  not  distinguish  between  a 
protective  effect  of  fish  consumption  at 
an  early  point  in  life  and  an  effect  from 
chronic  fish  consumption.  The  shorter 
duration  foUowup  Multiple  Risk  Factor 
Intervention  Trial  (MRFIT)  study 
estimated  dietary  consumption  from  24- 
hour  recall  data  collected  approximately 
yearly  over  the  6-year  foUowup  and 
supports  that  continued  consumption  of 
omega-3  fatty  acids,  rather  than  simply 
early  life  consumption  of  fish,  has  a 
protective  effect  (Ref.  38). 

Overall,  these  studies  are  considered 
to  be  ambiguous  because  they  are  not 
capable  of  distinguishing  the  effects  that 
are  specific  to  omega-3  fatty  acids  from 
those  that  are  related  to  fish 
consumption. 

c.  Intervention  studies.  Although 
experimental  trials  are  considered  to  be 
the  most  useful  to  infer  causal 
relationships,  only  one  study  of  this  type 
has  been  completed  on  omega-3  fatty 
acids  and  CHD  (Ref.  16).  The  study  was 
conducted  among  2.033  male  survivors 
of  previous  heart  attacks  who  were 
advised  to  increase  their  consumption  of 
fish  and  of  fiber  and  to  decrease  fat 
intake.  All  combinations  of  these  three 
types  of  advice  were  given.  Another 
group,  serving  as  a  control,  received  no 
advice  at  all.  Mortality  was  assessed 
over  the  following  2  years.  Those 
subjects  who  were  advised  to  increase 
fish  consumption  had  a  29  percent  lower 
death  rate,  attributable  entirely  to 
deaths  from  CHD,  than  subjects  advised 
to  increase  fiber  or  decrease  fat 
consumption  but  not  advised  to  increase 
fish  consumption.  However,  the  rate  of 
occurrence  of  a  second  heart  attack  was 
not  different  between  the  fish-advice 


and  nonfish-advice  groups.  Fish 
consumption  was  measured  by  a  dietary 
questionnaire  in  a  subset  of  subjects  in 
the  fish-advice  group.  The  amount  of 
fish  reported  by  Burr  ct  al.  to  be 
protective  was  modest,  approximately 
200  to  400  g  fish  per  week  (Ref.  16). 
Som.e  (14  percent)  of  the  men  at  6 
months  into  the  trial,  and  more  (22 
percent)  at  the  end  of  the  2-year  trial, 
consumed  encapsulated  fish  oil  rather 
than  the  prescribed  amount  of  fish  (300  g 
per  week,  or  about  2.5  g  EPA  per  week). 
However,  separate  data  for  the  fish 
consumers  and  fish  oil  consumers  were 
not  presented,  so  the  effects  of  fish  oils 
cannot  be  compared  to  the  effects  of  fish 
consumption.  No  dose-response  analysis 
was  performed,  and  no  biochemical  data 
were  reported  documenting  the 
ingestion  and  incorporation  of  omega-3 
fatty  acids.  Data  were  not  reported  on 
the  effects  of  advice  about  fish 
consumption  on  markers  of  CHD,  i.e., 
serum  cholesterol  (although  it  was  noted 
that  the  fish-advice  group  had  increased 
total  senim  cholesterol  at  6  months  and 
unchanged  total  cholesterol  after  2 
years),  making  it  difficult  to  put  the 
results  of  this  study  into  context  of  other 
studies  reporting  similar  data. 

3.  Evidence  Relating  Omega-3  Fatty 
Acids  to  Intermediate  or  Surrogate 
Markers  of  CHD 

Most  information  about  the  effects  of 
omega-3  fatty  acids  on  CHD  has  been 
derived  from  clinical  trials  using 
concentrated  fish  oils  enriched  in  EPA 
and  DHA  and.  in  some  cases,  in  purified 
methyl  or  ethyl  esters  of  EPA  and  DHA. 
These  studies  have  not  measured 
occurrence  of  heart  attack  or  CHD  death 
as  an  endpoint  but  instead  used 
surrogate  markers  for  CHD.  e.g..  serum 
lipids,  blood  pressure,  measures  of 
clotting,  and  clot  dissolution.  While 
these  markers  are  limited  in  their  ability 
to  predict  CHD.  they  are  easily 
measured  and  provide  important 
information  about  intermediates  in  the 
disease  processes.  The  amount  of 
omega-3  fatty  acid  intake  in  studies 
using  fish  oils  is  usually  greater  than  the 
amount  of  omega-3  fatty  acids  in  fish 
diets  associated  with  reduced  risk  of 
CHD. 

The  clinical  effects  of  omega-3  fatty 
acids  from  fish  oils  are  generally 
evaluated  relative  to  two  categories: 
Effects  on  atherosclerosis  and  on  blood 
lipids  closely  correlated  with 
atherosclerosis,  and  effects  on 
thrombosis  (aggregation  of  blood 
platelets  and  fibrin  leading  to  blood  clot 
formation)  and  hemostasis  (the  arrest  of 
bleeding).  However,  there  are  other 
potential  effects  of  omega-3  fatty  acids 
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and  nonfish-advice  groups.  Fish 
consumption  was  measured  by  a  dietary 
questionnaire  in  a  subset  of  subjects  in 
the  fish-advice  group.  The  amount  of 
fish  reported  by  Burr  ct  al.  to  be 
protective  was  modest,  approximately 
200  to  400  g  fish  per  week  (Ref.  16). 
Some  (14  percent)  of  the  men  at  6 
months  into  the  trial,  and  more  (22 
percent)  al  the  end  of  the  2-year  trial, 
consumed  encapsulated  fish  oil  rather 
than  the  prescribed  amount  of  fish  (300  g 
per  week,  or  about  2.5  g  EPA  per  week). 
Ilowever,  separate  data  for  the  fish 
consumers  and  fish  oil  consumers  were 
not  presented,  so  the  effects  of  fish  oils 
cannot  be  compared  to  the  effects  of  fish 
consumption.  No  dose-response  analysis 
was  performed,  and  no  biochemical  data 
were  reported  documenting  the 
ingestion  and  incorporation  of  omega-3 
fatty  acids.  Data  were  not  reported  on 
the  effects  of  advice  about  fish 
consumption  on  markers  of  CHD.  i.e., 
serum  cholesterol  (although  it  was  noted 
that  the  fish-advice  group  had  increased 
total  serum  cholesterol  at  8  months  and 
unchanged  total  cholesterol  after  2 
years),  making  it  difficult  to  put  the 
results  of  this  study  into  context  of  other 
studies  reporting  similar  data. 

3.  Evidence  Relating  Omega-3  Fatty 
Acids  to  Intermediate  or  Surrogate 
Markers  of  CHD 

Most  information  about  the  effects  of 
omega-3  fatty  acids  on  CHD  has  been 
derived  from  clinical  trials  using 
concentrated  fish  oils  enriched  in  EPA 
and  DHA  and,  in  some  cases,  in  purified 
methyl  or  ethyl  esters  of  EPA  and  DHA. 
These  studies  have  not  measured 
occurrence  of  heart  attack  or  CHD  death 
as  an  endpoint  but  instead  used 
surrogate  markers  for  CHD.  e.g..  serum 
lipids,  blood  pressure,  measures  of 
clotting,  and  clot  dissolution.  While 
these  markers  are  limited  in  their  ability 
to  predict  CHD,  they  are  easily 
measured  and  provide  important 
information  about  intermediates  in  the 
disease  processes.  The  amount  of 
omega-3  fatty  acid  intake  in  studies 
using  fish  oils  is  usually  greater  than  the 
amount  of  omega-3  fatty  acids  in  fish 
diets  associated  with  reduced  risk  of 
CHD. 

The  clinical  effects  of  omega-3  fatty 
acids  from  fish  oils  are  generally 
evaluated  relative  to  two  categories: 
Effects  on  atherosclerosis  and  on  blood 
lipids  closely  correlated  with 
atherosclerosis,  and  effects  on 
thrombosis  (aggregation  of  blood 
platelets  and  fibrin  leading  to  blood  clot 
formation)  and  hemostasis  (the  arrest  of 
bleeding).  However,  there  are  other 
potential  effects  of  omega-3  fatty  acids 


that  could  affect  risk  of  CHD  that  also 
require  evaluation,  e.g..  whether  omega- 
3  fatty  acids  reduce  blood  pressure. 
Table  2  is  a  summary  of  data  from 
clinical  trials  published  since  1987. 

a.  Atherosclerosis — i.  Blood  lipids. 
The  effects  of  fish  oils  and  high  fish 
diets  on  blood  lipids  have  been  studied 
because  such  effects,  if  demonstrated, 
would  represent  a  mechanism  by  which 
omega-3  fatty  acids  could  reduce  risk  of 
CHD.  Although  some  studies  of  high  fish 
diets  reported  reductions  of  serum 
cholesterol  and  LDL  and  VLDL 
cholesterol,  these  studies  also  involved 
substantial  changes  in  other  components 
of  the  diet,  primarily  the  replacement  of 
saturated  fat  with  unsaturated  fat  (Refs. 
17.  62.  and  117).  Thus,  the  effects  could 
not  be  definitively  attributed  to  omega-3 
fatty  acids.  Most  recent  studies  have 
used  fish  oil  supplements  containing 
omega-3  fatty  acids  rather  than  fish  and 
have  used  a  placebo  containing 
alternate  polyunsaturated  fatty  acids  in 
an  attempt  to  avoid  confounding  effects 
of  other  diet  components. 

The  predominant  blood  lipid  effects  of 
Hsh  oils  in  normal  subjects,  in 
subpopulations  with  diseases  or  medical 
conditions  associated  with  increased 
risk  of  CHD,  and  in  subjects  with 
diagnosed  CHD  are  decreased  plasma 
triglycerides  and  VLDL  which  is  rich  in 
triglyceride  and  cholesterol.  However, 
these  blood  lipids  are  not  generally 
considered  independent  risk  factors  for 
CHD  (Refs.  35,  36.  and  115).  The  effects 
on  total  cholesterol,  LDL  cholesterol, 
and  HDL  cholesterol  have  been 
variable. 

Most  studies  of  normal,  healthy  adults 
show  no  significant  effect  that  can  be 
specifically  attributed  to  fish  oil  on 
serum  total  cholesterol,  LDL,  or  HDL 
cholesterol  (Refs.  9, 14,  15,  17,  20,  24,  31, 
43,  48,  49,  53,  54,  59,  73.  98,  99, 104. 109, 
146, 150. 156,  and  166).  Only  four  of 
these  studies  were  carried  out  in  a 
randomized,  double-blinded,  placebo- 
controlled  design  (Refs.  6.  24,  54.  73,  and 
166).  although  other  studies  either 
randomized  the  subjects  (Refs.  9. 14.  49. 
and  54)  or  matched  test  subjects  and 
controls  (Refs.  15.  20.  31.  and  156).  Some 
used  a  crossover  design  (Refs.  14  and 
17).  Some  studies  reported  no  effects  of 
fish  oil^  or  used  relatively  small 
numbers  of  subjects,  and  may  not  have 
had  sufficient  statistical  power  to  detect 
a  difference  (Refs.  15.  24.  31.  48.  59.  99. 
104.  and  146).  Two  studies  used  fish  as 
the  source  of  omega-3  fatty  acids  (Refs. 
17  and  156)  which  does  not  provide  a 
basis  on  which  to  separate  the  effects  of 
omega-3  fatty  acids  from  the  effects  of 
other  components  of  fish  or  on  which  to 
separate  the  effects  of  polyunsaturated 


fatty  acids  from  the  effects  of  omega-3 
fatty  acids.  The  studies  ranged  in 
duration  from  only  3  weeks  of  treatment 
to  12  weeks. 

The  studies  with  the  most  rigorous 
design  and  largest  number  of  subjects 
found  that  supplementation  with  fish 
oils,  or  increasing  dietary  fish 
consumption,  resulted  in  decreased 
blood  triglycerides  among  normal, 
healthy  subjects  (Refs.  9.  49.  54.  and 
156).  The  only  studies  among  normal 
subjects  where  no  decrease  in 
triglycerides  was  found  either  used  very 
small  doses  in  a  small  numbers  of 
subjects  (Croset  et  al.  1990  used  100  mg 
EPA/d  in  8  subjects;  Lox  1990b  used  900 
mg  EPA  plus  DHA/d  in  9  subjects),  or 
the  decrease  was  marked  but  not 
statistically  significant  (Refs.  99  and  73). 

The  studies  with  the  most  rigorous 
design  and  largest  number  of  subjects 
also  found  that  there  was  no  effect  of 
fish  oils  on  total  serum  cholesterol  (Refs. 
6.  9. 14.  49.  54.  73.  and  166).  The  only 
study  reporting  decreased  total 
cholesterol  fed  30  to  40  percent  of 
calories  from  fish  oil.  confounding 
effects  of  omega-3  fatty  acids  and 
polyunsaturated  fatty  acids  (Ref.  59). 

These  same  studies  found  no  change 
in  LDL  cholesterol,  except  that  Fumeron 
et  al.  (1991)  reported  increased  LDL 
cholesterol.  Similarly,  most  studies  did 
not  find  a  significant  effect  on  total  HDL 
cholesterol  (Refs.  6.  9, 14,  31,  54,  73,  and 
166).  Flaten  et  al.  (1990)  and  Takimoto  et 
al.  (1989)  reported  a  decrease  in  total 
HDL  cholesterol  at  6  weeks  of 
supplementation,  but  these  studies  used 
relatively  high  doses  (7.7  g  EPA  plus 
DHA/d  and  8.2  g  EPA  plus  DHA/d. 
respectively).  Neither  study  controlled 
for  polyunsaturated  fatty  acids. 
Compared  to  saturated  fat  diets,  fish 
diets  may  reduce  HDL  cholesterol  (Ref. 
17).  although  an  increase  in  HDL 
cholesterol  was  reported  after  fish 
paste,  compared  to  meat  paste 
supplements,  were  added  to  the  diet 
(Ref.  17).  Some  investigators  (Refs.  9  and 
54)  have  reported  that  supplementation 
with  fish  oils  increased  HDU 
cholesterol,  the  particular  subfraction  of 
HDL  that  is  most  closely  related  to 
decreased  CHD  risk  (Ref.  3),  whereas 
others  found  no  change  (Refs.  14  and 
49). 

Data  have  also  been  reported  on  the 
apoproteins  associated  with  LDL  (apoB) 
•  and  with  HDL  (apoA),  in  contrast  to  the 
cholesterol  associated  with  these 
lipoproteins.  No  effect  of  fish  oils  has 
been  found  (Refs.  6.  54.  and  73). 
Although  there  are  fewer  data  reported, 
it  appears  that  apoprotein  components 
of  lipoproteins  respond  inihe  same 
manner  as  the  cholesterol  component. 


i.e.,  lower  after  feeding  polyunsaturates, 
including  fish  oils,  than  after  a  saturated 
fat  diet  (Refs.  43  and  53). 

Thus,  except  for  a  study  in  which  very 
large  amounts  of  fish  oils  were  fed. 
recent  studies  have  not  found  fish  oils  to 
modify  total  serum  cholesterol.  LDL 
cholesterol.  HDL  cholesterol,  or  the 
apoproteins  associated  with  these 
lipoproteins  in  normal  subjects.  The 
possibility  of  a  selective  increase  by  fish 
oils  containing  omega-3  fatty  acids  of 
HDU  (a  fraction  of  HDL)  cholesterol, 
which  is  inversely  related  to  CHD.  is  the 
most  promising  change  in  blood  lipids 
yet  reported,  but  the  data  reported  to 
date  are  equivocal. 

There  have  been  many  studies 
recently  on  the  effects  of  fish  oils  on 
serum  lipoproteins  among 
hyperlipidemic  subjects  (people  with 
elevated  blood  cholesterol  with  or 
without  elevated  triglycerides), 
hypertriglyccridemic  subjects  (people 
with  high  blood  triglycerides),  and 
subjects  who  already  have  CHD.  Most 
of  these  studies  had  strict  designs, 
including  randomization  with  or  without 
crossover,  blinding,  and  placebo 
treatments  (Refs.  26.  29.  43.  61.  63.  80. 
105. 114. 119, 121, 129. 140. 150. 164.  and 
166).  but  similar  results  were  found  in 
less  rigorously  controlled  studies  (Refs. 

28.  60.  107. 130. 148.  and  148).  As  in 
normal,  healthy  persons,  the  most 
reproducible  effect  of  fish  oils 
containing  omega-3  fatty  acids  in  these 
subpopulations  is  a  decrease  in  serum 
triglycerides  with  the  most  marked 
reductions  for  those  subjects  with 
highest  starting  values.  In  addition,  in 
common  with  the  results  in  normal 
subjects,  most  studies  in 
hyperlipidemics  found  no  change  in  total 
serum  cholesterol.  In  contrast  to  normal 
subjects,  however,  most  studies  on 
hyperlipidemic  subjects  reported  an 
increase  in  LDL  cholesterol  following 
fish  oil  supplementation  (Refs.  26  (for 
males).  60.  61,  63.  80,  94,  114.  119.  121. 
130. 140, 146, 164,  and  166).  although  a 
few  found  no  change  compared  to  olive 
oil  (Refs.  29, 105.  and  107)  or  may  not 
have  had  sufficient  statistical  power  to 
detect  a  difference  (Ref.  43).  One 
reported  a  decrease  (Ref.  148).  The  level 
of  apoB  has  also  usually  been  found 
higher  after  fish  oil  consumption  (Refs. 

29.  43.  60.  61. 133.  and  140).  HDL 
cholesterol  is  usually  reported  as  not 
changed  (Ref.  114),  but  some  increases 
and  decreases  have  been  reported  (Refs. 
26  (males).  29.  63.  and  130).  Takimoto  et 
al.  (1989)  and  Radack  et  al.  (1990) 
reported  lower  HDU  cholesterol. 

ii.  Vessel  wall  effects.  Another  way 
that  omega-3  fatty  acids  could  affect  the 
process  of  atherosclerosis  is  through 
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changing  the  way  cells  of  blood  vessels 
respond  to  factors  that  promote 
atherosclerosis.  The  cells  of  blood 
vessels  produce  compounds  from 
omega-3  fatty  acids  that  have  many 
functions  related  to  the  health  of  the 
blood  vessel  (Refs.  41.  48. 160,  also  see 
animal  studies  in  Refs.  50.  and  138). 
Some  of  these  functions  are  keeping  the 
muscle  cells  of  the  blood  vessel  wall 
relaxed,  keeping  the  vessel  elastic  and 
pliant,  and  dissolving  small  blood  clots 
attached  to  blood  vessels.  An  increase 
in  consumption  of  omega-3  fatty  acids 
results  in  increased  production  of  the 
compounds  that  relax  or  dilate  the 
vessel  wall  at  the  same  time  that  they 
decrease  the  formation  of  compounds 
that  constrict  the  vessel  wall  (Ref.  28). 

Through  the  compounds  they  form  in 
the  blood  vessel  wall,  omega-3  fatty 
acids  may  prevent  the  infiltration  of 
certain  white  blood  cells,  called 
monocytes,  into  the  vessel  wall,  and 
monocytes  themselves  produce 
compounds  that  increase  the 
inflammatory  process  (Refs.  82  and  162). 
Recent  studies  reported  that  white  blood 
cells  taken  from  normal  men  and 
hyperlipidemic  men  who  consumed  fish 
oil  containing  EPA  plus  DHA  at  levels 
as  low  as  1.3  g/day  for  6  weeks  have  a 
reduced  chemotactic  response,  i.e..  they 
are  not  as  strongly  attracted  to 
stimulants  (Refs.  135  and  136). 

An  area  studied  recently  is  the  effect 
of  fish  oils  on  restenosis,  that  is,  the 
reclosing  of  a  vessel  after  mechanical 
opening.  Although  the  use  of  omega-3 
fatty  acids  in  this  context  is  clearly  a 
drug  usage,  these  studies  have  been 
cited  as  evidence  of  the  role  of  omega-3 
fatty  acids  in  the  maintenance  and 
normalization  of  vessel  function.  One 
study  found  reduced  rates  of  restenosis 
when  fish  oil  was  given  in  addition  to 
two  other  anticoagulant  drugs  beginning 
about  the  time  the  subjects  underwent 
angioplasty  (the  term  for  the  procedure 
used  to  open  the  vessel)  (Ref.  30). 
However,  this  study  was  not  blinded, 
and  the  results  are  limited  to  fish  oil 
used  in  combination  with  other  drugs. 
Other  studies  where  double-blind 
conditions  were  maintained,  where 
placebo  controls  were  used,  and  where 
restenosis  was  conHrmed  by 
angiography,  show  no  effect  of  Hsh  oils 
(Refs.  56, 106,  and  120). 

In  summarj',  the  recent  data  on  blood 
lipid  responses  of  persons  and  among 
groups  at  high  risk  of  CHD  do  not 
support  the  use  of  omega-3  fatty  acids  to 
reduce  the  risk  of  CHD.  There  is  no 
effect  of  omega-3  fatty  acids  on  blood 
cholesterol,  LDL  cholesterol,  or  apoB  or 
apoA,  and  the  effect  on  HDL  cholesterol 
is  ambiguous.  There  is  very  little  data  on 


the  effects  of  omega-3  fatty  acids  on 
blood  vessel  integrity  in  humans,  and  it 
has  not  been  established  whether  the 
type  and  magnitude  of  effects  of 
compounds  produced  from  omega-3 
fatty  acids  results  in  a  reduced  risk  for 
CHD. 

b.  Thrombosis  and  hemostasis.  The 
other  primary  area  in  which  omega-3 
fatty  acids  may  affect  the  risk  of  CHD  is 
through  their  hypothesized  effect  on  the 
formation  and  dissolution  of  blood  clots 
(thrombosis  and  hemostasis).  A 
decrease  in  clot  formation,  or  an 
increase  in  the  breakdown  of  clots,  is 
generally  believed  to  help  prevent  CHD 
deaths. 

i.  Bleeding  times.  One  effect  of  omega- 
3  fatty  acids  is  an  increase  in  the  time  it 
takes  for  a  small  cut  to  stop  bleeding. 
Bleeding  times  are  often  used  as  an 
indicator  of  the  balance  between 
necessary  clotting  (to  prevent  excessive 
bleeding)  and  excessive  clotting  (which 
may  occlude  blood  flow).  Increased 
bleeding  times  were  observed  among 
Greenland  Eskimos  by  Dyerberg  and 
Bang  (Ref.  39)  and  were  interpreted  to 
be  one  of  the  reasons  these  people  had 
reduced  CHD  risk.  Many  studies  since 
have  reported  that  fish  oil 
supplementation  increases  bleeding 
times  in  normal  subjects  (Refs.  98  and 
166)  and  in  subjects  either  with  risk 
factors  for  CHD  or  with  diagnosed  CHD 
(Refs.  28,  59,  95, 144, 145,  and  166). 
However,  some  of  these  studies  used 
quite  high  doses.  Harris  et  al.  used  28  g 
EPA  plus  DHA/d  (Ref.  59).  Levinson  et 
al.  used  50  milliliter  (mL)  maximum  EPA 
or  18  g  EPA  plus  DHA/d  or  used 
anticoagulants  concurrently  (Ref.  144). 
Others  reported  no  effect  (Ref.  57). 

The  bleeding  time  increase  with  fish 
oils  is  additive  with  increased  bleeding 
following  aspirin  (Ref.  64).  However, 
most  reports  suggest  that  serious 
bleeding  is  not  an  issue  in  patients 
supplemented  with  omega-3  fatty  acids 
from  fish  oils  even  when  fish  oils  were 
used  in  conjunction  with  aspirin  (Refs. 
22,  28,  56, 106,  and  144).  One  recent 
review  concluded  that  bleeding  times 
are  not  correlated  with  serious  bleeding 
(Ref.  125). 

ii.  Platelet  aggregation.  Another 
measure  of  clotting  affected  by  omega-3 
fatty  acids  is  the  aggregation  of 
platelets,  blood  components  that  initiate 
clotting.  This  is  an  important  area  of 
study  because  spontaneous  platelet 
aggregation  has  been  reported  to  be 
inversely  related  to  occurrence  of  heart 
attacks  and  CHD  deaths  in  a  population 
of  survivors  of  a  heart  attack  (Ref.  152). 
Platelet  aggregation  is  generally 
considered  to  be  decreased  by  fish  oil 
consumption  (Refs.  67,  70,  86, 159,  and 


162  for  reviews;  also  in  normal  subjects 
see  Refs.  2.  6,  24,  54,  96, 143.  and  166). 
There  were  two  studies  among  normal 
healthy  subjects  that  found  no  effect 
(Refs.  73  and  150).  but  that  result  may  be 
attributable  to  the  small  sample  size. 
Reduced  platelet  aggregation  has  been 
reported  for  diseased  populations  (Ref. 
28).  except  that  there  are  other  studies  in 
which  no  effect  was  found  (Ref.  93 
through  95,  and  134),  possibly  because  of 
small  numbers  of  subjects. 

Other  measures  of  platelet  function, 
e.g.,  platelet  activation,  adhesiveness, 
and  survival,  are  also  affected  by  fish 
oils.  Fish  oil  reduces  platelet  activation 
and  adhesiveness  and  increases  platelet 
survival  (Refs.  94, 96,  and  144). 

Also,  other  blood-related  properties 
besides  platelets  are  affected  by  fish 
oils.  Red  blood  cell  deformability  is 
increased  and  blood  viscosity  is 
decreased  after  consumption  of  fish  oils 
(Refs.  18,  42, 145,  and  160),  which  may 
affect  the  consequence  of  formation  of 
small  clots. 

The  relationship  between  platelet 
aggregation  and  the  risk  of  heart  attacks 
or  CHD  death  in  the  general  population 
is  an  important  line  of  evidence  that 
would  support  drug  claims  and  perhaps 
health  claims  for  omega-3  fatty  acids. 
Although  there  is  some  evidence  that 
changes  in  platelet  aggregation  may  help 
prevent  second  heart  attacks  (Refs.  66 
and  112),  it  has  not  been  shown  that 
changes  in  platelet  aggregation  in  the 
general  population  will  reduce  the  risk 
of  CHD.  The  importance  of  other 
platelet  or  blood  effects  of  omega-3  fatty 
acids  on  risk  of  CHD  also  has  not  been 
established. 

iii.  Regulators  of  bleeding.  Markers  for 
CHD  other  than  cholesterol  and  blood 
lipids  have  also  been  found.  One  is  the 
level  of  a  plasma  protein  called  - 
fibrinogen,  which  is  involved  in  blood 
clotting  (Ref.  102).  The  effects  of  fish  oils 
containing  omega-3  fatty  acids  on 
fibrinogen  were  evaluated  in  10  studies. 
One  study  had  no  control  (Ref.  134),  and 
one  was  confounded  by  concurrent 
anticoagulant  therapy  (Ref.  144).  One 
compared  fish  paste  to  meat  paste,  so 
the  effect  of  omega-3  fatty  acids  cannot 
be  distinguished  from  other  components 
in  fish  (Ref.  40).  Among  the  remaining 
seven  studies,  six  were  randomized 
studies  and  one  was  a  matched, 
controlled  study.  Four  found  a 
significant  reduction  in  fibrinogen  levels 
compared  to  olive  oil  (Refs.  49,  71,  and 
117)  or  soybean  oil  (at  a  high  dose  of 
omega-3  fatty  acids  only,  not  at  a  low 
dose,  Ref.  57).  One  study  found  reduced 
fibrinogen  in  the  group  fed  fish  but  not 
in  the  group  fed  fish  oil  (Ref.  20),  raising 
the  possibility  that  components  of  fish 
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162  for  reviews;  also  in  normal  subjects 
see  Refs.  2.  6.  24,  54.  96. 143.  and  166). 
There  were  two  studies  among  normal 
healthy  subjects  that  found  no  effect 
(Refs.  73  and  150).  but  that  result  may  be 
attributable  to  the  small  sample  size. 
Reduced  platelet  aggregation  has  been 
reported  for  diseased  populations  (Ref. 
28),  except  that  there  are  other  studies  in 
which  no  effect  was  found  (Ref.  93 
through  95,  and  134),  possibly  because  of 
small  numbers  of  subjects. 

Other  measures  of  platelet  function, 
e.g.,  platelet  activation,  adhesiveness, 
and  survival,  are  also  affected  by  fish 
oils.  Fish  oil  reduces  platelet  activation 
and  adhesiveness  and  increases  platelet 
survival  (Refs.  94,  96,  and  144). 

Also,  other  blood-related  properties 
besides  platelets  are  affected  by  fish 
oils.  Red  blood  cell  deformability  is 
increased  and  blood  viscosity  is 
decreased  after  consumption  of  fish  oils 
(Refs.  18.  42, 145,  and  160).  which  may 
affect  the  consequence  of  formation  of 
small  clots. 

The  relationship  between  platelet 
aggregation  and  the  risk  of  heart  attacks 
or  CHD  death  in  the  general  population 
is  an  important  line  of  evidence  that 
would  support  drug  claims  and  perhaps 
health  claims  for  omega-3  fatty  acids. 
Although  there  is  some  evidence  that 
changes  in  platelet  aggregation  may  help 
prevent  second  heart  attacks  (Refs.  66 
and  112),  it  has  not  been  shown  that 
changes  in  platelet  aggregation  in  the 
general  population  will  reduce  the  risk 
of  CHD.  The  importance  of  other 
platelet  or  blood  effects  of  omega-3  fatty 
acids  on  risk  of  CHD  also  has  not  been 
established. 

iii.  Regulators  of  bleeding.  Markers  for 
CHD  other  than  cholesterol  and  blood 
lipids  have  also  been  found.  One  is  the 
level  of  a  plasma  protein  called  ■ 
fibrinogen,  which  is  involved  in  blood 
clotting  (Ref.  102).  The  effects  of  fish  oils 
containing  omega-3  fatty  acids  on 
fibrinogen  were  evaluated  in  10  studies. 
One  study  had  no  control  (Ref.  134).  and 
one  was  confounded  by  concurrent 
anticoagulant  therapy  (Ref.  144).  One 
compared  fish  paste  to  meat  paste,  so 
the  effect  of  omega-3  fatty  acids  cannot 
be  distinguished  from  other  components 
in  fish  (Ref.  40).  Among  the  remaining 
seven  studies,  six  were  randomized 
studies  and  one  was  a  matched, 
controlled  study.  Four  found  a 
Significant  reduction  in  fibrinogen  levels 
compared  to  olive  oil  (Refs.  49,  71,  and 
117)  or  soybean  oil  (at  a  high  dose  of 
omega-3  fatty  acids  only,  not  at  a  low 
dose,  Ref.  57).  One  study  found  reduced 
fibrinogen  in  the  group  fed  fish  but  not 
in  the  group  fed  fish  oil  (Ref.  20),  raising 
the  possibility  that  components  of  fish 
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other  than  the  omega-3  fatty  acids  were 
responsible  for  the  effect.  In  the 
remaining  two  studies,  no  effect  was 
found  compared  to  a  com  oil  placebo 
(Refs.  11  and  118],  and  one  study 
showed  that  both  com  oil  and  fish  oil 
reduced  fibrinogen  comparably  (Ref. 
118).  suggesting  that  the  effect  was 
produced  by  polyunsaturated  fatty 
acids,  not  specifically  omega-3  fatty 
acids. 

Similarly,  no  clear  relationship 
between  omega-3  fatty  acids  and  factors 
involved  in  dissolving  blood  clots  has 
emerged  (Refs.  29. 104. 150.  and  131). 
Finally,  a  particular  component  of  one  of 
the  lipoproteins,  lipoprotein  (a)  is  also 
considered  a  marker  for  atherosclerotic 
disease  by  its  regulation  of  fibrinolysis, 
but  the  effects  of  omega-3  fatty  acids  on 
lipoprotein  (a)  have  only  been  reported 
in  abstracts. 

iv.  Blood  pressure.  One  of  the  most 
consistently  reported  effects  of  omega-3 
fatty  acids  from  fish  oils  is  a  decrease  in 
blood  pressure.  Among  normal  healthy 
subjects,  reductions  have  been  reported 
for  systolic  blood  pressure  (Refs.  6,  24, 
49.  and  80);  reductions  in  diastolic  blood 
pressure  have  not  been  significant 
(except  Haglund  et  al.  1990,  but  the  data 
for  Haglund  et  al.  1990  are  confounded 
because  separate  data  were  not 
reported  for  healthy  subjects  and 
subjects  with  CHD  (Ref.  57)).  One  study 
among  normal,  healthy  men  showed  that 
a  mixed  dietary  supplement  containing 
fish  oil  reduced  systolic  blood  pressure, 
whereas  no  effect  was  seen  when  the 
supplement  contained  linseed  oil  or 
safflower  oil  (Ref.  80).  Other  studies  in 
normal,  healthy  adults  found  that  the 
reduction  in  blood  pressure  following 
consumption  of  fish  oils  was 
comparable  to  the  reduction  after 
consumption  of  other  polyunsaturated 
oils  (Refs.  20  and  49)  or  found  no 
significant  change  after  consumption  of 
fish  oils  (Refs.  9  and  73). 

In  one  report  of  a  study  of 
hypertensives  (Ref.  11).  a  moderate  dose 
(5.1  g/day)  of  purified  ethyl  esters  of 
EPA  and  DHA  for  10  weeks  reduced 
blood  pressure  proportionally  to  the 
increase  in  plasma  omega-3  fatty  acids. 
Interestingly,  no  effect  of  fish  oil  was 
found  among  those  subjects  who 
habitually  consumed  three  or  more 
meals  of  fish  per  week.  Controlled 
studies  among  hj'pertensives  and  among 
diabetics  found  reductions  in  both 
systolic  and  diastolic  blood  pressure 
(Refs.  11,  77,  85. 101.  and  147).  Very  high 
amounts  of  fish  oil  (50  mL/day)  were 
used  in  two  of  these  studies  (Refs.  85 
and  95).  and  the  placebo  in  one  study 
was  olive  oil,  not  a  high  polyunsaturated 
oil  (Ref.  77],  so  it  is  not  clear  if  the  effect 


of  fish  oil  was  because  of 
polyunsaturated  fatty  acids  or  omega-3 
fatty  acids. 

Whether  the  magnitude  and  duration 
of  any  decrease  in  blood  pressure 
persist  after  longer  term  consumption  of 
omega-3  fatty  acids  is  not  known.  The 
longest  duration  of  supplementation  in 
the  above  studies  was  12  weeks. 

These  results  for  effects  of  omega-3 
fatty  acids  on  blood  pressure  of  normal 
subjects  are  ambiguous.  Some  studies 
found  a  reduction  in  systolic  blood 
pressure  after  consumption  of  fish  oils 
containing  omega-3  fatty  acids,  whereas 
others  did  not.  None  of  the  studies  found 
a  significant  reduction  in  diastolic  blood 
pressure.  Therefore,  it  also  remains  to 
be  established  that  the  normal,  healthy 
population  will  reduce  their  risk  of  CHD 
via  a  reduction  in  blood  pressure 
following  consumption  of  oiAega-3  fatty 
acids. 

In  summary,  there  are  a  few 
established  effects  of  omega-3  fatty 
acids  from  fish  oils  on  thrombosis  and 
hemostasis.  Standardized  bleeding  times 
are  increased,  and  platelet  aggregation 
and  function  are  reduced.  However, 
direct  relationships  between  the 
changes  in  bleeding  times  or  platelet 
function  and  risk  of  CHD  have  not  been 
established.  While  there  is  an 
established  relationship  between  blood 
pressure  and  CHD,  it  has  not  been 
shown  that  omega-3  fatty  acids 
specifically  affect  blood  pressure  in 
normal  subjects  in  a  way  that  would 
provide  a  protective  benefit  toward  the 
risk  of  CHD.  Effects  of  omega-3  fatty 
acids  on  other  markers  linked  with 
CHD,  e.g.,  fibrinogen  or  lipoprotein  (a), 
have  not  been  established. 

4.  Other  Relevant  Information 

a.  Animal  studies.  Animal  studies, 
where  the  atherosclerosis  may  be 
measured  directly,  provide  some 
evidence  of  an  anti-atherogenic  effect 
for  omega-3  fatty  acids.  Studies  in 
rabbits  (Refs.  65  and  165).  pigs  (Ref.  81), 
rhesus  or  African  green  monkeys  (Refs. 
27  and  116),  and  dogs  (Ref.  90)  reported 
that  incorporation  of  omega-3  fatty  acids 
in  a  diet  designed  to  promote 
atherosclerosis  actually  reduced 
development  of  atherosclerotic  disease. 
However,  other  animal  studies  showed 
no  reduction,  or  an  increase,  in 
atherosclerotic  disease  after  dietary 
supplementation  with  omega-3  fatty 
acids  (Refs.  19.  47.  51,  69,  97, 122. 123, 
126,  and  151).  Thus,  there  are  some  data 
from  studies  in  animals  which  suggest 
the  possibility  of  a  beneficial  effect  of 
omega-3  fatty  acids  on  CHD,  however, 
the  data  are  equivocal. 

b.  Safety  considerations.  Trials  of  the 
effects  of  fish  oils  containing  omega-3 


fatty  acids  among  diabetics  show  that 
total  cholesterol.  LDL  cholesterol,  or 
apoB  may  increase  (Refs.  7,  77.  79. 106, 

110.  and  128).  While  some  studies  among 
insulin-dependent  diabetics  found  no 
significant  effect  of  fish  oils  on  the 
ability  to  maintain  desired  levels  of 
blood  glucose  (Refs.  77  and  124).  others 
reported  impaired  glucose  control  (Ref. 
55).  Other  studies  on  noninsulin- 
dependent  diabetics  reported  that  fish 
oil  resulted  in  increased-blood  glucose 
(Refs.  44,  52. 128.  and  130).  Adverse 
effects  on  blood  glucose  control  have 
been  reported  for  subjects  who  wprp 
both  hypertriglyceridemic  and  diabetic 
either  insulin-dependent  (Ref.  94)  or 
noninsulin  dependent  (Ref.  146).  In  one 
study  there  was  an  increase  in  the  blood 
triglyceride  level  over  and  above  the 
initial  level  after  fish-oil 
supplementation  was  discontinued  (Ref. 
124).  Thus,  use  of  fish  oils  containing 
omega-3  fatty  acids  may  pose  particular 
additional  risks  among  diabetics, 
regarding  both  serum  lipids  and 
glycemic  control. 

111.  Tentative  Decision  not  to  Authorize 
a  Health  Claim  Relating  Ingestion  of 
Omega-3  Fatty  Acids  to  Reduced  Risk  of 
Coronary  Heart  Disease 

In  evaluating  the  scientific  evidence, 
FDA  considered  the  strength  of 
association  of  omega-3  fatty  acids  with 
CHD  or  surrogate  markers  for  CHD.  the 
consistency  of  findings  among  the  many 
studies,  the  specificity  of  the  outcome  to 
omega-3  fatty  acids,  the  presence  or 
absence  of  a  dose-response  relationship, 
and  biologic  plausibility  of  an 
association. 

FDA  has  determined  that  there  is 
inadequate  evidence  to  show  that 
increased  consumption  of  omega-3  fatty 
acids  will  reduce  the  risk  of  CHD. 
Furthermore,  the  review  of  scientific 
information  reveals  potential  serious 
safety  concerns  about  the  use  of  fish  oils 
containing  omega-3  fatty  acids  by 
subpopulations  who  are  at  increased 
risk  for  CHD. 

FDA  attempted  to  determine  whether 
there  was  significant  scientific 
agreement  among  experts  that  the 
totality  of  publicly  available  scientific 
evidence  supported  the  claim  that 
omega-3  fatty  acids  reduce  the  risk  of 
heart  disease.  FDA  reviewed  the 
position  taken  in  numerous  Federal 
government  and  other  authoritative 
scientific  reports  and  evaluated  the 
totality  of  publicly  available  scientific 
evidence  that  has  become  available 
since  those  reports  were  written.  The 
tentative  decision  to  deny  a  health  claim 
is  based  on  the  conclusions  reached 
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following  review  of  these  various 
sources  of  information  and  conclusions. 

"The  Surgeon  General's  Report  on 
Nutrition  and  Health,"  the  National 
Academy  of  Science's  Report  on  "Diet 
and  Health:  Implications  for  Reducing 
Chronic  Disease  Risk,"  and  the  National 
Cholesterol  Education  Program's 
"Detection,  Evaluation  and  Treatment  of 
High  Blood  Cholesterol  in  Adults"  each 
concluded  that  there  was  inadequate 
evidence  of  a  relationship  between 
consumption  of  omega-3  fatty  acids  and 
CHD.  FDA  has  rereviewed  all  the 
relevant  cross-sectional  data  from 
which  a  relationship  between  omega-3 
fatty  acids  and  CHD  was  hypothesized, 
and  all  clinical  intervention  data 
published  since  these  Federal 
government  and  other  authoritative 
reports  documents  to  determine  whether 
the  additional  evidence  is  adequate  to 
support  a  health  claim  for  omega-3  fatty 
acids. 

The  LSRO  report  reached  a  different 
conclusion  than  the  other  authoritative 
reports  by  finding  a  relationship 
between  omega-3  fatty  acids  and  CHD. 
The  report  used  only  selected  evidence, 
much  of  it  from  animal  experiments  with 
no  clinical  counterpart.  Furthermore,  it 
did  not  distinguish  between  the  normal 
population  and  diseased 
subpopulations.  Finally,^  it  relied  on 
international  epidemiologic  findings  of  a 
relationship  between  fish  consumption 
and  CHD  that  was  not  shown  to  be 
specific  to  omega-3  fatty  acids. 

The  surveys,  cross-sectional  studies, 
and  non-intervention  prospective 
studies  do  not  support  a  relationship 
between  consumption  of  omega-3  fatty 
•acids  and  CHD.  Only  a  few  studies 
found  an  association  between  fish 
intake  and  CHD,  while  others  have 
found  no  association.  Thus,  there  was 
not  consistency  of  findings.  None  of  the 
studies  that  reported  a  relationship 
distinguished  fish  consumption  from 
other  factors  associated  with  fish 
consumption,  and  therefore  they  did  not 
demonstrate  specificity.  Even  in  those 
studies  reporting  a  relationship  between 
fish  consumption  and  CHD,  it  was  not 
clear  that  the  effects  were  because  of 
the  omega-3  fatty  acids  in  fish.  Also,  the 
omega-3  fatty  acid  content  of  the  fish 
diet  associated  with  reduced  CHD  was 
so  low  that  the  importance  of  omega-3 
fatty  acids  is  questionable,  i.e.,  calling 
into  question  the  biologic  plausibility  of 
the  relationship. 

The  data  from  intervention  studies 
also  do  not  establish  a  relationship 
between  omega-3  fatty  acids  and  risk  of 
CHD.  The  most  compelling  type  of 
evidence  to  support  a  diet-disease 
relationship  is  a  prospective,  double- 
blinded,  placebo-controlled  intervention 


study,  using  CHD  morbidity  and 
mortality  as  endpoints.  To  date,  there  is 
only  one  such  trial  (Ref.  16).  The  results 
of  that  study  showed  that  increased 
consumption  of  fish  does  not  reduce  the 
risk  of  a  second  heart  attack  but  may 
reduce  the  risk  that  the  attack  will  be 
fatal.  However,  as  with  the 
nonintervention  study  data,  this  study 
did  not  provide  evidence  to  attribute  the 
benefit  to  omega-3  fatty  acid  intake 
rather  than  some  other  factor  associated 
with  fish  consumption  (specificity). 
Furthermore,  no  data  were  reported  for 
biochemical  surrogate  markers  of  CHD 
(blood  lipids,  measures  of  thrombosis  or 
hemostasis),  so  this  report  cannot  easily 
be  integrated  with  results  of  studies 
where  such  data  were  reported 
(consistency). 

Less  persuasive  than  prospective 
studies  in  which  CHD  is  measured,  but 
still  very  useful,  are  prospective  clinical 
trials  in  which  surrogate  markers  for 
CHD  are  measured.  These  studies  have 
usually  used  encapsulated  fish  oils 
providing  omega-3  fatty  acids  in 
amounts  comparable  to  or  higher  than 
the  amount  that  would  be  consumed  on 
a  high  fish  diet  (approximately  one  g 
EPA  plus  DHA  per  day),  for  periods  of 
weeks  to  6  months.  These  studies  have 
not  been  designed  to  show  an  effect  on 
the  development  of  atherosclerosis,  so 
evidence  is  lacking  on  that  topic.  Recent 
studies  have  not  found  beneficial  effects 
on  blood  lipids  from  intake  of  omega-3 
fatty  acids  in  normal,  healthy  persons  or 
in  persons  at  risk  for  CHD,  the  same 
conclusion  reached  in  the  Federal 
government  and  other  authoritative 
reports  (Refs.  34  through  36,  63,  and  115) 
regarding  the  effects  of  fish  oils  on 
serum  lipids.  This  conclusion  was  also 
reached  in  numerous  studies 
(consistency),  some  of  which  were  large 
or  multicenter  (strength  of  association). 

An  increase  in  bleeding  times  and  a 
decrease  in  platelet  aggregation  have 
been  observed  consistently  in  normal 
healthy  individuals  as  well  as  in 
diseased  persons  who  consumed  fish 
oils.  The  effects  of  decreased  platelet 
aggregation  are  plausibly  related  to  the 
intake  of  omega-3  fatty  acids,  and  there 
is  a  dose-response  relationship.  What 
has  not  been  established,  however,  is 
that  platelet  aggregation  is  a  bona  fide 
surrogate  risk  factor  for  CHD  in  the 
general  population. 

Omega-3  fatty  acids  have  been  shown 
to  reduce  blood  pressure  in  hypertensive 
people  to  a  small  degree,  which  may 
bear  on  a  relationship  between  omega-3 
fatty  acids  and  CHD.  The  effect  was  not 
of  large  magnitude,  but  it  is  specific  to 
omega-3  fatty  acids,  has  been  reported 
by  a  number  of  investigators,  a  dose 
response  was  found,  and  the  effect  is 


plausible.  However,  it  has  not  been 
established  that  omega-3  fatty  acids 
reduce  blood  pressure  in  normal 
subjects  (lack  of  consistency,  weak 
effect,  absence  of  dose-response 
relationship).  Additionally,  it  has  not 
been  demonstrated  that  the  magnitude 
and  duration  of  changes  in  platelet 
function  or  blood  pressure  observed  in 
short-term  studies  will  persist  during 
long-term  consumption  of  omega-3  fatty 
acids.  Finally,  the  potential  that  omega-3 
fatty  acids  may  further  increase  the  risk 
of  CHD,  through  increases  in  LDL 
cholesterol  or  apoB  among  diabetics  and 
hyperlipidemics,  and  the  potential  that 
omega-3  fatty  acids  may  worsen  control 
of  blood  glucose  in  diabetics,  are 
significant  safety  concerns. 

In  conclusion,  the  totality  of  scientific 
evidence  does  not  support  the  claim  that 
omega-3  fatty  acids  reduce  the  risk  of 
CHD. 

l\.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VI.  Comments 

Interested  persons  may,  on  or  before 
January  27, 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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reduce  blood  pressure  in  normal 
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effect,  absence  of  dose-response 
relationship).  Additionally,  it  has  not 
been  demonstrated  that  the  magnitude 
and  duration  of  changes  in  platelet 
function  or  blood  pressure  observed  in 
short-term  studies  will  persist  during 
long-term  consumption  of  omega-3  fatty 
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fatty  acids  may  further  increase  the  risk 
of  CHD.  through  increases  in  LDL 
cholesterol  or  apoB  among  diabetics  and 
hyperlipidemics,  and  the  potential  that 
omega-3  fatty  acids  may  worsen  control 
of  blood  glucose  in  diabetics,  are 
significant  safety  concerns. 

In  conclusion,  the  totality  of  scientific 
evidence  does  not  support  the  claim  that 
omega-3  fatty  acids  reduce  the  risk  of 
CHD. 
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neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

VI.  Comments 

Interested  persons  may,  on  or  before 
January  27, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27,  1991  /  Proposed  Rules         60673 


VII.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VIII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Repoiiing  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  Part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
pail  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453, 1454, 1455): 
sees.  201,  301.  402,  403.  409.  501.  502,  505,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  342.  343,  348.  351.  352,  355. 
371) 

2.  Section  101.71(f)  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§  101.71    Healtti  claims:  claims  not 
authorized. 

***** 

(f)  Omega-3  fatty  acids  and  coronary 
heart  disease  (insert  cite  and  date  of 
publication  in  the  Federal  Register  of  the 
fnal  rule). 

Dated:  November  4, 1991. 
David  A.  Kesslar, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  SuUivan, 
Secretary  of  Health  and  Human  Services. 

Note:  The  following  tables  will  not  appear 
in  the  annual  Code  of  Federal  Regulations. 


Table  i.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Surveys.  Cross-sectional,  and  Correlational  Studies 


Reference 


Design 


Subiects 


Duration 


Base  diet 


Method 


Comtnents 


Findings 


Bang  el  al.  1980 
Advances  m 
Nutntion  Research 
3:1. 


Three  expeditions;  Dietary 
and  blood  lipids  surveys. 
Comparison  ol  CHD  mor- 
tality rates  and  blood 
lipids  between  Greenland- 
ers  and  Danes. 


Crombie  et  al.  1987 
European  Heart 
Journal  8  560 


Curb  and  Reed 
1985  New 
England  Journal 
o4  Medicine 
313:821. 

Dolecek  and 
Grandits  1991 
World  Reviews  ot 
Nutrition  and 
Dietetics  66:205. 

Hirai  et  al.  1960 
Lancet  Nil  32. 


Hunter  et  al.  1988 
American  Journal 
Preventive 
Medicine  4:5 


Isoetal  1989 
Internal  Journal  of 
Epidemiology 
18:374 


Kagawa  et  al.  1982 
Journal  Nutntional 
Sciences  and 
Vitaminology 

28:441 


Cross-sectional 


Cross-sectional  studies  in- 
cluding dietary  survey. 
Blood  lipids  for  130 
people,  CHD  rates  based 
on  hospital  records 


WHO  mortality  data  and  or- 
ganization for  economic 
cooperation  and  develop- 
ment statistics  (Commodi- 
ty) 


3  short 
expedi- 
tions. 


Correlational.. 


Other  major  risk  factors  for 
CHD  including  smoking, 
exercise,  wrere  not  con- 
trolled. Sample  size  was 
small.  Good  hypothesis 
generating  studies 


Short-term Per  capita  food  consumption    Correlation  between     Major     CHD    nsk    factors, 


Greenlanders  consumed 
13.7  g  omega-3  fatty 
acids/d  and  5.4  g  omega- 
6    fatty    acids/d.    Danes 

.  consumed  2  8  g  omega-3 
fatty  acids/ d  and  10  0 
omega-6  fatty  acids/d. 


statistics 


Prospective  stud) .. 


7.615      healthy 
men. 


Japanese     12  years  . 


Reported   fish 
(24  hour 


recall 


consumption 


Prospective  study  with  peri- 
odic dietary  surveys 


Cross-sectional  data  used  to 
correlate  diet  with  CHD 
mortality  rates  in  two  vil- 
lages with  different  fish 
consumption  patterns 


6.258  men i  9  years. 


24    hour 
Intake. 


recall   of    dietary 


42  healthy  subjects  from 
both  fishing  and  farming 
communities  in  Chiba, 
Japan 


Short-term Normal  diet. 


Short-term Norma  ciet. 


Nutritional   survey  data   for  ;  Per  capita  average  intakes 
fish      consumption      and        of  fish 
CHD  mortality  data  Cana?  j 
dian     Atlantic     provinces 
and  Prairies 


Diet,    clinical    sun/ey    data  '  136  men  total  34-55  years    Short-term Normal  diet. 


correlated  with  CHD  mor- 
tality rates.  Cross-section- 
al design.  Habitual  fish 
intake  questionnaire 


old:  rural  Japanese,  urban 
Japanese,  Japanese 

Americans.        Caucasian 
Americans 


Cross-sect'onal  study 


77      elderly     persons 
Kohame  island. 


on    Short-term.. 


Normal  diet . 


food  consumption 
statistics  and 
mortality  rates 
Irom  CHD  in  15 
nations. 
Adjusted  for  major 
risk  factors 
associated  with 
CHD, 

Adjusted  for  major 
risk  factors 
associated  with 
CHD 

Estimated  fish. 

omeg8-3  fatty  acid 

intake  related  to 

platelet 

aggregation,  blood 

viscosity. 
Correlation  ol  diet 

with  CHD 

mortality  rates. 


8-12  hour  fasting 
blood  samples  for 
blocd  lipids 
Systolic  and 
diastolic  blood 
pressure 


spoilage,  export  of  foods, 
genetic  differences 


Letter  to  the  editor.. 


One  ot  few  studies  to  evalu- 
ate omega-3  fatty  acid 
intake  Individuals  with  a 
history  of  CHD  excluded 
from  this  study. 

Hypothesis  generating 

study:  need  cohort  studies 


Data  do  not  relate  to  individ- 
uals, not  adjusted  for 
maior  nsk  factors  tor 
CHD.  Need  cohort  data 
on  food  intake/CHD  mor- 
tality. 

Good  survey  techniques. 
Need  cohort  data  on  CHD 
mortality.  This  is  pnmanly 
a  hypothesis  generating 
study. 


Correlation.. 


rhis  is  primarily  a  hypothe- 
sis generating  study 


CHD  rates  and  Wood  cho- 
lesterol were  lower  among 
Greenlanders  in  Green- 
land. wtK)  had  high  con- 
sumption of  omega-3  fatty 
acid  in  manne  foods,  than 
anK>ng  Greenlanders  who 
migrated  to  Denmark,  and 
wtK)  had  lower  omega-3 
tatty  acid  consumption 

Some  nations  with  high  fish 
consumption  had  high 
rates  of  CHD  mortality 
and  some  nations  with 
low  fish  consumption  had 
low  CHD  mortality  rates 

No  significant  trend  for  CHD 
and  fish  consumption 


Mortality  due  to  CHO  In- 
versely proportional  to 
20:5.  22:5  and  22:6 
omega-3  fatty  acids.  Dose 
response  effect  reported. 

Inverse  relationship  between 
fish  intake  and  rate  ol 
CHD  mortality  in  the  com- 
munity 


Comparison  did  not  indicate 
a  measurable  difference 
in  CHD  mortality  rates  de- 
spite greater  fish  con- 
sumption m  Atlantic  Prov- 
inces. 

Progressive  decline  in  fish 
consumption  from  rural 
Japan  to  urban  Japan, 
Japanese  Americans  and 
Caucasian  Americans. 
There  was  an  inverse  cor- 
relation between  CHO 
rates  and  fish  consump- 
tion in  these  populations. 
Serum  omega-3  tatty 
acids  correlated  nrtost 
strongly  with  dark  meat 
tish  intake. 

Higher  serum  levels  ot  eico- 
sapentaenoic  acid  and 
high  density  lipoprotein, 
lower  salt  intake  and 
blood  pressure  in  Island- 
ers than  mainland  Japa- 
nese. Mortality  due  to  t<y- 
pertension  and  chronic 
heart  disease  lower  than 
mainland  Japan 
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Table  1.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Surveys,  Cross-sectional,  and  Correlational  Studies— Continued 


Reference 


Design 


Subjects 


Duration 


Base  diet 


Method 


Comments 


Findings 


Kromhout  et  al. 

1985  New 

England  Journal 

of  Medicine 

312:120# 
Kromhout  1989 

Journal  Internal 

Medicine  (suppi) 

225: 


Prospective     study     dietary    852    healthy    men    in    Zut-    20  years 


questionnaire. 


Prospective  study  (number 
of  subjects  not  given  in 
paper).  Review  article  pre- 
senting brief  summary  of 
previously  unpubllstied  In- 
formation. 


phen,  Holland. 


16  cohorts  in  7  country 
study.  Categonzation  of 
fish  intake  as  group  rather 
than  as  individuals. 


None. 


Adjusted  or  major 
CHD  risk  factors. 


1 


15  years.. 


NoreH  et  al.  1985 
British  Medical 
Journal  293:426. 


Shekeneetal.  1985 
New  England 
Journal  of 
Medicine  313:820. 

Simonsen  et  al. 
1987  Acta  Medica 
Scandinavica 
222:237. 

Vollset  et  al.  1985 
New  England 
Journal  Medicine 
313:820. 


Prospective . 


Prospective 
tnnnaire. 


dietary    ques- 


10,966    Swedes    bom    be-  '  14  year 
tween  1886-1925.  followup. 


Questionnaire  at  entry  to 
survey  level  of  fish  con- 
sumption quintiles  from 
<  10  g/day  to  200  g/day. 


Correlation  ..i 


Mail  questionruBre 


1931  middle  aged  men. 


25  years- 


Correlation  of  diet  and 
serum  lipids  with  CHD 
iTxxtality  rates  In  these 
communities. 


14  males  each  from  farming 
and  fishing  community. 


Short-term.. 


I 


Prospective  study !  11,000  healthy,  middle  aged 

men. 


14  years.. 


Normal  diet . 


Normal  diet . 


Adjusted  for  age, 
smoking,  weight, 
sex,  marital 
status,  geography. 
Excluded  people 
with  history  of 
hypertension, 
heart  disease. 

Adjusted  for  major 
risk  factors 
associated  with 
CHD. 

Correlation 


Inverse  relationship  between^ 
fish  consumptkxi  aixl  { 
CHD  mortality. 


Author  suggested  ttiat  CHD 
mortality  not  primarily  de- 
pendent on  level  of  fish 
consumption.  Other  be- 
havk}rs  includirig  level  of 
saturated  fat  in  the  diet 
are  important.  Need 
cohort  data,  unable  to  de- 
termine fish  consumptK>n 
in  individuals  with  CHD 
mortality  from  ttiis  analy- 
sis. 

The  author  suggested  the 
study  supported  a  protec- 
tive effect  of  fish  con- 
sumption for  CHD  mortali- 
ty. Tfie  data  for  this  con- 
clusion were  weak. 


Letter  to  the  editor.. 


Smoking,  sample  sue,  medi- 
cal records. 


Questionnaire  on 
consumption. 


diet,  fish 


Adjusted  for  major 
risk  factors 
associated  with 
CHD. 


Letter  to  the  edtor.. 


First  study  to  report  dose 
response.  Noted  lean  fish, 
tow  in  omega-3  fatty 
acids,  had  some  protec- 
tive effect  against  CHD. 

Low  mortality  <20  deaths 
due  to  CHD  per  1000  re- 
ported in  all  quintiles  of 
fish  intake.  One  cohort  re- 
ported 60  g/day  average 
intake  and  had  «;120 
deaths  per  1000  due  to 
CHD.  Controlling  these 
factors,  fish  consumption 
at  a  k>w  level  may  be  of 
importance  in  tfie  preven- 
tion of  CHD. 

The  trend  for  CHD  mortality 
versus  fish  consumption 
was  t>arely  significant  at 
the  90%  confidence  level. 
Ttie  Chi  square  trend  was 
not  significant. 


Inverse  trend  for  risk  of 
death  and  fish  consump- 
tion. 

No  differences  in  CHD  rates 
in  tfie  two  communities 
despite  2.5  fold  greater 
fish  consumption  in  the 
coastal  group. 

No  relationship  between  fish 
consumption  and  CHD 
except  in  men  under  45 
years  old. 
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Abbreviations  used:  CHD,  coronary  heart  disease;  d,  days. 
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Table  2.— Omega-3  Fatty  Acjds  and  Coronary  Heart  Disease;  Cunical  Studies 


Reference 


Design 


Duration 


AmouM 


Subiect* 


ConvTMfits 


Abbey  el  aL  1990 
Arteriosclerosis 
I0:B5 


Randomized, 
double-bbnd.  3 
oils 


6  weeks.. 


3.4  g  EPA  plus  OHA 
(MaxEPA)» 
saftlower.  Kntaad 
oils. 


11  normotensive 
mildty 

hypercholesterole- 
mw  males 


NS  Choi.  HOC  IDL:  t  UX 
I  TGs.  VLDL  TG  and 
Choi,  apoB,  apoA-l. 
apoA-ll:  t  ratio  o(  apoA- 
1/apoA-ll. 


Agren  et  at.  1990 
TTyrombosis 
Research  57:565 


Azar  et  al  1989 
Kidney 

International  36 
(Suppl.27);S239. 


Bacti  et  al.  1989 
Annals  of 
Nutrition 
Metabolism 
33:359. 


Bagdade  et  al.  1990 
Diabetes  39:426. 


Randomized,  dose 
response. 


12  weeks. 


0.25,  0.5,  0  6  and 
1.1  g  EPA  + 
DHA  from  fresh- 
water fish. 


100  healthy  male 
students. 


Non-blinded, 
uncontrolled. 


1  month. 


6  g  MaxEPA/d 


Randomized  double- 
blind  placetK}- 
controlled  trial 


5  weeks.. 


Blonk  et  al.  1990 
Amencan  Journal 
Clinical  Nutrition 
52:120. 


Bonaa  et  al.  1990 
New  England 
Journal  Mediane 
322:795, 


Non-blinded 
urtcontrolied. 


Randomized,  dose- 
response. 


RarKlomized  non- 
blinded,  placebo 
controlled. 


3  months.. 


12  weeks.. 


10  weeks.. 


1.3  or  2  5  g  EPA 
plus  DHA  from 
salmon  oil/d  v 
MiglyolB12. 


6  g  EPA  plus  DHA. 
SuperEPA 


7  male  and  6 
female 
hemodialysis 
patients 


\  platelet  aggregation  to 
collagen,  ADP  m  two 
higfiest  fish  consumption 
groups:  [  TXB,  in  high 
amoum.  longest  timt 
group:  NS  t)leedir>g. 


NS  Choi,  apoA,  i  TGs. 
apoB.  and  apoB/apoA 
ratio. 


30  healthy  adults . 


1.5,  3,  6  g  EPA  plus 
DHA  ethyl  esters/ 
d. 


5.1  g  EPA  plus  DHA 
as  ethyl  ester/d  v 
com  oil. 


8  normolipidemic 
insuhn-dependent 
diabetic  women. 


45 


normotriglyc«ride- 

mic  males 


157  hyperterjsive 
healthy,  age  34  to 
60. 


NS  Choi,  LDL  HDL  TGs: 
I  BP,  plasma  viscosity, 
RBC  rigidity,  platelet  ag- 
gregation. 


I  TGs;  T  Cho".  HDU, 
apoA  NS  LDL  apoB. 
HDU. 


I  TGs.  HDU;  t  HDLj. 
HDL,:  HDU;  NS  Choi. 
VLDL  LDL  total  HDL:  NS 
BP,  bleeding  tinte,  RBC 
deformability,  leukocyte 
killing. 


NS  Choi,  HDL  1  BP  linear 
with  change  in  plasma 
EPA  pk»  DHA.  NS  bleed- 
ing, fibnnogea 


Concurrent      fcnoloic      acMJ 
(amega-6)    and    inotanic 

•dd     (omega-3)     control 

groups  allow  conclusions 
atxxjt  omega-3  fatty  acid 
apedfc  effects.  Oiatary 
make  was  cornroted. 
compliance  was  mon»- 
tored  by  plasma  fatty 
tCxH.  Compansorts  v 
baaaline  vafcjes.  tolowng 
3-week  safftowor  oil  rur>-m 
I  HDL  on  knsaed  ol 
only.  See  Kestin  M  ii 
1990 
Effects  on  15  fish  meals/ 
weeks  (0.5  g  EPA  plus 
DHA)  with  12-week  dura- 
tion of  exposure  Moder- 
ate amount  of  freshwater 
fcsh  intake  can  modified 
platelet  functxxi.  Concur- 
rent 0.4  fish  meal/weok 
control  group  was 
present.  Dropouts  not  ex- 
plained; N=13.  14,  or  15 
in  Table  2  Design  doesn't 
•Now  conclusions  about 
omega-3  fatty  acid  speof- 
R  effects 

Hypertipidemia  of  l>emodia- 
lysis  patients  received  6 
g/d  ol  k/laxEPA  for  1  mo 
hiad  tieneficial  effect.  The 
investigator  suggested 
tfiat  kxig-term  multicenter 
studies  are  needed  to 
confirm  ttie  efficacy  and 
totarwice  of  FO.  Design 
doesn't  aHow  condusKins 
atxxit  omega-3  fatty  aod- 
speafc  effects. 

The  conhol  oil  (l^igiyol  812) 
consists  of  TG  of  pnnnan- 
ly  octarvx:  acid  and  dec- 
anoic  acid.  No  fatty  aod 
composition  of  tt>e  confrol 
and  tt>e  test  diet  was 
given.  The  compliarx»  of 
the  diet  was  not  moni- 
torad. 

IDDIWI  and  NIDDM  may  re- 
spond to  omega-3  fatty 
actds  differently  No  dete- 
rioration of  diat>etes  con- 
frol. Long-term  bertefits/ 
toxicity  not  established 
Design  doesn't  aBow  corv 
clusK>ns  about  omega-3 
fatty  aad-specific  effects. 

Normal  diets,  with  <  1  fish 
meal/week  Includes  a 
12-week  washout,  show- 
ing return  to  baseline  for 
most  variables.  Compli- 
ance indicated  by  plasma 
phospholipids  Most  of 
the  observed  changes  oc- 
curred on  the  lowest 
dose 

FO  decreased  BP  vanes  in 
different  demographic  and 
biochemical  aubgroupa  in 
Vu%  study.  32%  Of  tw 
aubiects  did  not  decraaaa 
BP.  despite  an  increased 
intake  of  EPA. 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Reference 

»      Design 

Duration 

Amount 

Subjects 

Findings 

Comments 

Borfcman  et  al.  1989 

Randomized, 

Sweeks 

10  g  MaxEPA/d  or 

10  norvinsulin 

NS  Choi.  LDL,  HDU   1  TGs 

Controlled  (diabetic)  diet:  t 

Diabetes  38:1969. 

double-blind. 

each. 

10  g  saf4k)wer  oil. 

dependent 

for     hypertriglyceridemics 

fasting  glucose  compara- 

placebo 

with  3-week 

diat>etics. 

only;  NS  c-peptide.  fast- 

ble on  both  oils. 

controlled. 

washout  t>etween. 

ing  insulin,  insulin  sensi- 
tivity. 

Bowles  et  al.  1991 

Non^)linded 

6momhs 

2.8  g  EPA  in  FO/d 

120  vessels  in  105 

NS  v  historic  rates  of  res- 

Numerous shortcomings,  irv 

Angiology  ZZ:187. 

uncontrolled. 

patients 

undergoing 

angioplasty. 

tenosis. 

eluding  inclusion,  exclu- 
sion cnteria.  unblinded 
uncontrolled,  poor  compli- 

Brown et  al.  1990 

Randomized 

6  uraeks 

5  g  MaxEPA/d  or 

12  healthy  males 

i     TGs.    VLDL:    NS   Chd. 

ance. 
Uncontrolled           weekend 

American  Journal 

CTOSSOver. 

lean  fish  (0.2  g 

LDL.  HDLa.  HDU. 

evening  meals,  othenwise 

Ctncal  Nutrition 

EPA)  plus  5  g 

diet  was  controlled.  Com- 

52:825. 

MaxEPA. 

pliance  was  measured  by 
the  level  of  EPA  in  RBC 
The  calorie  intake  of  the 
control  group  (2968  Kcal) 
was  10%  more  that  the 
FO  (2633  Kcal)  group. 

Brown  a.nd  Roberts 

Matched,  single- 

6  weeks 

5  g  FO  V  oKve  oil 

11  healthy  subjects 

NS  Choi:    1    TGs  on  FO. 

Eructation  revealed  group  to 

1991 

blind,  placetx) 

on  FO.  14 

HDL  on  olive  oil. 

all  FO  subjects,  but  none 

Arteriosclerosis 

controlled. 

controls. 

. 

of  controls.   J   post  pran- 

and Thrombosis. 

• 

dial  lipemia  in  FO  sut>- 
jects.  FO  not  character- 
ized. Compliance  by  RBC 
fatty  acids.  Drop-outs  ac- 
counted. 

Burretal.  1989  The 

Randomized, 

2  years 

Fish  advice  (or 

2033  men  post 
heart  attack. 

1     total    deaths    in    fish 
advice  v  other  groups,  at- 

This Is  the  only  study  to 
date     which     assessed 

iMtcet  ii:757. 

paraHei,  multi- 

MaxEPA  at  0.9  g 

center. 

EPA  plus  DHA/d) 
V  fat  advice  v 
fiber  advice. 

tributed    to   CHD    death; 
NS  second  Ml. 

effect  of  omega-3  fatty 
acids  on  CHO  per  se. 
Design  doesn't  allow  con- 
clusions about  omega-3 
fatty  acid-specific  effects, 
because   effects   of   fish 

♦ 

i 

are  not  distinguished  from 
effects  of  omega-3  fatty 
acids. 

CtiiMs  et  al.  1990 

Non-bfinded  multiple 

3  weeks 

4  diets  w  36%  fat 

8  normoNpidemic 

I  TGs.  VLDL  Choi.  apoA-l 

Daily  energy  intake  varied 

American  Journal 

crossover. 

with  EPA  plus 

males. 

and  apoA-ll  on  all  fish 

(2550-3618            kcal/d) 

otOinical 

DHA  as:  0.2%. 

diets.  LDL  on  aH  but  the 

among   Individuals.   Satu- 

Nutrition 52:632. 

butter;  6.7%, 
pollack;  9.4%, 
tuna;  6.2%. 
salmon  blend. 

pollack  diet;  HDU    |    on 
pollack,     t     on    salmon; 
HDU  on  pollack,  tuna. 

rated  fat  diet  was  used  as 
positive  control,  no  con- 
current polyunsaturated 
fat  control.  The  differen- 
tial effects  of  pollack  v 
other  fish  may  be  due  to 
its  higher  ratio  of 
EPA:DHA. 

Oarti  et  al.  1989 

Non-Winded 

S  weeks 

6gor  I8g 

12  subjects  with 

J    TGs.  VLDL;    t    HDL.    f 

All  patients  were  receiving 

Kidney 

uncontrolted. 

MaxEPA/d. 

systemic  kipus 

PGI,;   NS  Choi  PGI,;    1 

prednisone  at  doses  rang- 

International 

erythematosus. 

platelet          aggregation. 

ing  from  10  mg  on  alter- 

36:653. 

• 

bkx)d  viscosity.  RBC  flexi- 
bility: NS  platelet  seroton- 
in, serotonin  release. 

nate  days  to  20  mg  dally. 
The  results  did  not  indi- 
cate an  improvement  in 
clinical  outcome  lor  pa- 
tients with  lupus  nephritis. 

Cobiacelal.  1991 

Matched,  parallel 

5  weeks 

4.5  g  EPA  plus  DHA 

25  mildly 

NS  Choi,  LDL.  apoB,  apoA- 

3  week  run-in  on  controlled 

American  Journal 

design. 

from  salrrxjn  plus 

hypertensive  men. 

1,  apoA-ll.   BP;    J    TGs. 

diet  including  liquid  sup- 

ofCUnical 

sardines  in  siM  oil 

VLDL;     t    HDL  on  both 

plement.  Stratified  by  BP. 

Nutrition  53:1210. 

V  MaxEPA  V  palm, 
safftower  dive  oil 
mix. 

fish  and  FO  1  fibrinogen, 
TXB,    t    bleeding  on  fish 
only. 

TGs.  Choi  to  matched 
groups;  fish.  FO  or  control 
(basal)  diets.  Fish  diet 
EPA:DHA  was  1:2, 
MaxEPA  is  2:1.  The  BP 
effects  were  comparable 
in     the     3     treatments. 

Bleeding,  librinogen  and 
thrromboxane  changes 
occurred  only  on  the  fish 
diet,  suggest  they  are 
EPA-specific  effects. 

Crosetetal.  1990 

Randomized. 

100  mg  EPA/d  as 

8  healthy  elderly 

NS  Choi.  TGs:    1    platelet 

Decrease  In  platelet  aggre- 

Thrombosis 

double-blind. 

purified  TG  plus 

subjects,  8 

aggregatwn;    NS    arachi- 

gation    occurred    on    this 

Research  57:1. 

placebo 

tocopherol  V 

controls. 

donic  acid  metabolites:  f 

very  low  dose  (100  nrtg/ 

controlled  trial. 

vitamin  E. 

tocopfierol     In    platelets: 
NS  fibrinolytic  activity:    ] 
systolic  BP. 

d),  despite  no  change  in 
platelet  or  plasma  EPA 
concentratton  Purified 
EPA  containing  TG  as 
unique  EPA  source. 

DeCaterina  et ) 
1990  Orcula. 
82:428. 


Deck  and  Radi 
1989  /4yT/>/v< 
Internal  Meo 
149:1857. 

Dehmer  et  al. 
New  Englan 
Journal  of 
Medicine  3V 


Emeis  et  al.  1 
Blood  74:21 
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ease:  Clinical  Studies— Continued 


Fifxlings 


NS  Chd.  LDL,  HDU  J  TGs 
lor  hypertiigiycerkjemics 
only;  NS  c-peptide,  last- 
ing insulin,  insulin  sensi- 
tivity. 

NS  V  historic  rates  of  res- 
tenosis. 


i    TGs,   VLDL:   NS   Chd. 
LDL,  HDLj,  HOU. 


NS  Choi;    I    TGs  on  FO, 
HDL  on  olive  oil. 


I  total  deaths  in  fish 
advice  v  other  groups,  at- 
tributed to  CHO  death; 
NS  second  Ml. 


I  TGs,  VLDU  Choi.  apoA-l 
and  apoA-ll  on  all  fish 
diets.  LDL  on  all  but  the 
pollack  diet;  HDU  I  on 
pollack,  t  on  salmon; 
HDLi  on  pollack,  tuna. 


1  TGs.  VLDL;  f  HDL.  f 
PGIi;  NS  Choi  PGI,;  I 
platelet  aggregation, 

bkxxi  viscosity.  RBC  flexi- 
bility; NS  platelet  seroton- 
in, serotonin  release. 


NS  Choi,  LDL,  apoB.  apoA- 
I,  apoA-ll,  BP;  J  TGs. 
VLDL;  t  HDL  on  both 
fish  and  FO  1  fibrinogen. 
TXB,  t  bleeding  on  fish 
only. 


Comments 


NS  Choi.  TGs;  1  platelet 
aggregation;  NS  arachi- 
dontc  acid  metabolites;  t 
tocopfierol  in  platelets; 
NS  fibrinolytic  activity;  [ 
systolic  BP. 


Controlled  (diabetic)  diet;  t 
fasting  glucose  compara- 
ble on  both  oils. 


Numerous  shortcomings,  irv 
eluding  inclusion,  exclu- 
sion criteria.  unt>linded 
uncontrolled,  poor  compli- 
ance. 

Uncontrolled  weekend 

evening  meals,  otherwise 
diet  was  controlled.  Com- 
pliance was  measured  by 
the  level  of  EPA  in  RBC 
The  cak>ne  intake  of  tfie 
control  group  (2968  Kcal) 
was  10%  more  that  the 
FO  (2633  Kcal)  group. 

Eructation  revealed  group  to 
all  FO  subjects,  but  none 
of  controls.  1  post  pran- 
dial lipemia  in  FO  sut>- 
jects.  FO  not  character- 
ized. Compliance  by  RBC 
fatty  acids.  Drop-outs  ac- 
counted. 

This  is  the  only  study  to 
date  which  assessed 
effect  of  omega-3  latty 
acids  on  CHD  per  se. 
Design  doesn't  allow  con- 
clusions about  omega-3 
fatty  acid-specific  effects, 
because  effects  of  fish 
are  not  distinguished  from 
effects  of  omega-3  (atty 
acids. 

Daily  energy  intake  varied 
(2550-3618  kcal/d) 

among  Indlvkluals.  Satu- 
rated fat  diet  was  used  as 
positive  control,  no  con- 
current polyunsaturated 
fat  control.  The  differen- 
tial effects  of  pollack  v 
other  fish  may  be  due  to 
its  higher  ratio  of 
EPA:DHA. 

All  patients  were'  receiving 
prednisone  at  doses  rang- 
ing from  10  mg  on  alter- 
nate days  to  20  mg  daily. 
The  results  did  not  indi- 
cate an  improvement  in 
clinical  outcome  lor  pa- 
tients with  lupus  nephritis. 

3  week  run-in  on  controlled 
diet  irKluding  liquid  sup- 
plement. Stratified  by  BP, 
TGs.  Choi  to  matched 
groups;  fish.  FO  or  control 
(basal)  diets.  Fish  diet 
EPA:DHA  was  1:2. 
MaxEPA  is  2:1.  The  BP 
effects  were  comparable 
in  the  3  treatments. 
Bleeding,  fitirinogen  and 
thnomboxane  changes 
occurred  only  on  the  fish 
diet,  suggest  they  are 
EPA-specific  effects. 

Decrease  in  platelet  aggre- 
gation occurred  on  this 
very  low  dose  (100  mg/ 
d),  despite  no  change  in 
platelet  or  plasma  EPA 
concentratk)n  Punfied 
EPA  containing  TG  as 
unique  EPA  source. 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Refererwe 


Dart  et  al.  1989 
Atherosclerosis 
80:119. 

OeCaterina  et  al. 
1990  Circulation 
82:428. 


Design 


Deck  and  Radack 
1989  Archives  of 
Internal  Medicine 
149:1857. 

Dehmeret  al.  1988 
New  England 
Journal  of 
Medicine  319:733. 

DeLany  el  al.  1990 
American  Journal 
of  Clinical 
Nutrition  52:477- 
85. 


Demke  et  al.  1988 
Atherosclerosis 
70:73. 


Double-blind, 
placetx) 
controlled 
crossover. 

Non-blinded 
urfcontr  oiled. 


Duration 


?  months. 


28  days.. 


Randomized  dout>le- 
bhnd  placebo 
controlled 
wossover. 

Randomized  non- 
blinded. 


Non-t)Knded, 
matched  by 
serum  cholesterol. 


Randomized, 
double-blind 
placetx) 
controlled. 


o  weeks.. 


1  week  prior 
to 

angio- 
plasty for 
6  months, 

5  weeks 


Amount 


28  days.. 


Emeis  et  ai.  1989 
Blood  74:233. 


Endreset  al.  1989 
New  England 
Journal  of 
Medicine  320:265. 


StratiTied, 
randomized 


Non-blinded 
uncontrolled. 


6  weeks. 


V  WGOKS  •! 


Ernst  1989  v/cx/ma/ 
of  Internal 
Medicine 
Supplement 
225:129. 


Randomized,  double 
blind,  placetx} 
controlled. 


20  mL  MaxEPA  v 
olive  oil. 


3  g  EPA  plus  1  g 
DHA/d  (PGE 
technotogy,  MA). 


4.6  g  EPA  plus 
DHA/d  source  not 
specified  v  olive 

0)1. 

5.4  g  EPA  plus 
DHA/d 
(MaxEPA—). 


3  diets;  basal;  5;  or 
20gFO 
sut>stituted  lor 
marganne 
(Sanomega). 


5  g  MaxEPA  V 
saffk>wer  oil 
placetx). 


Subjects 


Fish  paste  (1 .7  g 
EPA  plus  3  g 
DHA)  vmeat 
paste. 


18  g  MaxEPA. 


6  weeks,  2 

WOOKS 

each  of 
0.6  g 
EPA.  1.2 
gEPA 
and  1.8  g 
EPA 
sequen- 
tially. 


14  male  and  7 

female 

hypercholesterole- 

mic  sut>)ects. 
1 3  males  2  females 

with  coronary 

artery  disease. 


Findings 


Comments 


hypertriglyceride- 


82  male  candklates 
for  angk>plasty. 


15  healthy  male 
college  students. 


NS  Chot;  I  TGs.  VLDL;  for 
males  \  LDL  and  HDL, 
for  females  NS  LDL.  HIX. 

J  TGs;  NS  Choi;  t  PG^; 
J  TX^;  platelet  aggrega- 
tk>n  t  bleeding. 


I   TGs;   t   •t»B.  HDU  NS 
LDL. 


31 


hypercholesterole- 
mwsubtects. 


I  restenosis  rates . 


20  g  FO  i  TGs;  NS  ChoL 
HDL,  apoA-t,  apoB  on 
both  FO  dieto. 


37  normal  healthy 
males  in  fish 
group,  39  in  meat 
group. 


9  healthy  adults.. 


Neither  the  FO  or 
the  placetx}  were 
characterized. 


t  Choi,  LDU  HDL,  HDU; 
NS  TG,  bleeding,  TXBi; 
no  changes  in  placebo. 


NS  TPA,  fibrinogen,  c-reac- 
tive  protein,  irtsulin,  plas- 
minogen activity;  ]  PAI-1 
activity. 


I    interteukin  1,  tumor  ne- 
crosis factor. 


20  healthy  men . 


Reduced  bkxxi  viscosity  at 
4  and  6  weeks. 


Sex  differences  in  HDL  re- 
sponse appears  real  Body 
weight  gam  on  placebo  in 
t)Oth  men  and  women 

No  placebo-treated  cortcur- 
rent  control  group  Assays 
of  tissues  from  supple- 
mented subjects  indicate 
direct  and  indvect  effects 
ol  ornaga-3  tatty  acids  on 
production  of  ptaMei 
function  regulators 

Small  sample  size  may  limit 
the  ability  to  detect  statis- 
tically signiticarrt  changes 
in  LDL  cholesterol 

Concurrent  use  aspirin  (325 
mg/p/d)  and  dipyridamole 
(225  mg/p/d)  m  the  corv 
trol  and  test  groups 

The  trial  was  conducted  in 
healttiy  males  consuming 
a  constant  controlled  diet 
knptonwnUtion  of  coo- 
Irotled  diet  ak>ne  de- 
creased serum  TG.  A  fur- 
tt>er  reduction  of  serum 
TG  was  observed  in  20  g 
FO 

Tfie  results  of  -the  experi- 
ment question  the  ber^efit 
oi  FO  supptamam  to  the 
hypercholMlerolaniic  pa- 
tient It  IS  one  of  the  few 
studies  reporting  ingestion 
of  oil  cupplement  has  ad- 
varsa  affects;  indigestion, 
diwrhea,  headache  ab- 
dominal cramps,  etc  Die- 
tary intake  was  not  corv 
IroHed. 

Design  doesn't  allow  corv 
dusKms  about  omaga-3 
fatty  acad-specific  effects. 
2-w8ek  rurvm  on  tf»a 
meat  diet  Comphanca 
monitored  by  unrwry  litt»- 
um.  t  PA!  IS  a  nsk  factor 
lor  reinf  arction 
Initial  study  group  consisted 
ol  6  sut)|ects.  three  mora 
persons  entered  tt>e  study 
six  monttis  later  Smce  ttie 
results  were  similar  tfte 
data  was  pooled.  No  con- 
cunent  control.  No  dietary 
control  and  ttw  mean  cal- 
orie vaned  from  2000  10 
3000  kcal/d.  The  FO 
effect  on  the  synthesis  of 
IL-1b  continued  10-week- 
after  onMga-3  fatty  acids 
supplementation. 
Initial  data  demonstrating 
comparability  of  tt>e  treat- 
ment and  control  groups 
not  shown  Other  dietary 
controls  not  used,  arxl 
values  for  the  placebo 
group  were  tower  at  4 
and  6  weeks,  but  NS. 
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Table  2.— Omcga-3  Fatty  Aaos  and  Coronary  Heart  DrsEASE:  Cunical  Studies— Continued 


RotarenM 


Falw  m  al  1988 
37:1021. 


FascNng  et  at.  1991 


Fisher  e<  il  1990 
Amehcmn  Journal 
otOinal 
NvtnUcn  51:804. 


Platen  e(  al.  1990 
Amencan  Journal 
ol  OwUcal 
Numtion  52:300. 


Friday  e<  ai.  1989 
DiabeteaCare 
12-.276. 


Fiiday  •(  at.  1991 
Menosderosis 
and  Thmmboais 
11:47. 

Fumeroo  al  aL  1991 
Amencan  Journal 
dCtncal 
MueritNVl  54:118. 


Glauber  etaL  1988 
Annualsot 
Internal  UedKJne 
108:663. 


Grigg  et  al.  1969 
Joumalol 
Amencan  CoOega 
Cardiology  13.665. 

HaglurKla(^1990 
Journal  ol  imerrtal 
Uediane  227 Ml. 


Hardarson  et  aL 
1 969  jk7uma/o/ 
Iruemal  Medicine 
226:33. 


Harris  et  al.  1 988a 
Joumalol  Upid 
Research  29AAi\. 


Design 


Noo-bNixled 
crossover,  parallel 
control  group. 


IMon-blinded 
randomized, 
aossover  to  rto 
aupplement 


Non-blr>ded 
uncontroUed. 


Nort-binded 
randomized. 


Non-binded 
uncontrolled 


Randomized,  norv        3  weeks 


Duration 


•achwS- 

wasiyxit 


2  weeks 
each  with 

washout 


WVVKS., 


6  weeks.. 


8  weeds.. 


blinded,  placeix}- 
conlroMed  multiple 
treatment  tnal. 
Randomced,  butter- 
controlled. 


rton-binded 
urxx)ntrolled. 


Randomized, 
double-blind 
placebo-controlled. 


Non-blinded 
uncontrolled, 
partial  aossover 


Non- blinded 
crossover 
intervention. 


Multiple,  sequential, 
non-blinded 
interventwa 


eacb  with 
3- week 
washouts. 
3  weeks 
each. 


4  weeks- 


Amoum 


4  months. 


3104 

weeks  or 
6  months. 


6  weeks.. 


4  weeks 
and3 


Saturated  4al  v 
safflower  v 
<almon(and 
salmon  oiO- 


30  mL  FO/d  EPAX 
5000.  Fabrikker, 
Osk>,6.3  g  EPA  -(- 
DHA. 


6  g  EPA  plus  DHA/ 
d.(30mLcod 
ivaroiO- 


14  g  FO  (7.7  g  EPA 
ph.-s  DHA)/d 
(Fabrikkar, 
Norway)  v  olive 
OIL 


8  g  EPA  phJS  DHA 
mettiyl  esters/d 
(RES-Q1000). 


12  g  EPA  pkjs 
DHA/d  (salmon 
OK)  V  sankMver  oiL 

6  g  MaxEPA/d 


Subjects 


18gMaxEPA/d. 


3.0  g  EPA  plus 

DHA/d  from 

MaxEPA  V  50% 

okve  oil,  50% 
"   com  oil. 
15  or  30  mL 

ESKIMO-3 

(Cardinowa. 

Sweden)  soybean 

oil  placebo. 

20  mL  cod  kver  oil/ 


24  g  or  28  g  EPA 
plus  DHA/d  from 
salmon  oil  Max 
EPA  respectively. 


4  tamital  combined 

hypertipiderTvcs,  4 
normal  controls. 


8  subjects  with 
impaired  glucose 
tolerance. 


9  normal  subjects. 


64  healthy  males . 


FmdKigs 


8  norvinsulirv 
indeperxJent 
diabetics. 


5  familial 

hyperctwlesterole- 

mics,  5  normal 

controls. 
36  normal,  young, 

healthy  males. 


6  males  Insulirv 
dependent 
diat)etics. 


108  subjects 
undergoing 
angioplasties. 


33  sutijects  either 
heaitfiy  or  with 
coronary  artery 


18  males  33-70  yrs. 


7  and  8  normal 
subjects. 


\  TG,  apoA-1  in  normals 
Familiial  combined  hyper- 
proteinemia  [  TGs. 


[  TGs,  Choi,  LDL.  apoB; 
NS  HDL.  apoA-l;  NS  in- 
sulin, bkx}d  glucose. 


1     monocyte    free    radical 
productioa 


i  TGs,  NS  Choi;  I  HDL, 
HDU:  NS  glucose:  NS 
BP;  12%  J  fibrinogen; 
NS  gamma  glutamyl 
transferase,  morxxryte 
LDL  receptor  activity. 


\  Choi.  TGs.  VLDL;  NS 
LDL.  HDL  insulin;  ]  gh>- 
cose. 


Comparable  results  for  FH 
and  normals,  |  TGs, 
ChoL  LDL.  HDL  v  butter 
diet 

i  TGs,  VLDL-TG;  NS  Choi. 
apoB,  apoA-l.  total  HDL. 
but  t  HDL>.  apoE.  LDL; 
1  platelet  aggregation,  \ 
PAI;  PAI  correlated  to 
LDL.       , 

t  fasting  glucose;  i  glu- 
cose tolerance,  fasting  in- 
sulin, insulin  response. 


i  TGs,  NS  chol;  NS  in  res- 
tenosis rate. 


J  TGs.  Chot  t  HDU  i 
BP,  fibrinogen  in  hi^ 
dose  group;  NS  bleeding. 


Comrrtenls 


NS  enythmia . 


J  TGs.  VLDL;  \  LDL  v 
saturated  fat  diet,  but  NS 
V  vegetable  oil  diet;  NS 
HDL. 


Good  experimental  desiga 
Oetary  irftake  3was  re- 
corded and  compliartce 
was  monitored  by  RBC 
omega-3  fatty  acids 
measurement  SmaM  n 
may  be  the  reason  some 
diflerences  were  not 
found. 

1  Kg  gain  (NS)  in  2  weeks! 
Sutxjptimal  control; 

Doesn't  separate  effects 
of  omega-S  fatty  acids 
from  other  o4  compo- 
nents/cals. 

Dietary  intake  was  not  con- 
tro*ed.  Design  doesn't 
aUow  conclusions  about 
omega-3  fatty  actd-specrf- 
k:  effects.  The  potet>tial 
mechanisms  of  foam  cell 
formation  and  its  relation- 
ship with  omega-3  fatty 
acids  were  discussed. 

Olive  oil  was  the  corx^urrent 
oH  control  group.  Compli- 
ance was  checked  by 
RBC  total  omega-3  fatty 
acids  composition.  Cak>rie 
and  major  nutrient  intake 
were  comparable  lor  the 
control  arx)  test  group. 

No  fatty  acid  composition 
was  given  on  the  Marine- 
Hpkj  concentrate  (RES-Q 
1000.  a  methyl  ester  of 
EPA  and  DHA).  Design 
doesn't  alk>w  conclusions 
about  omega-3  fatty  acid- 
specific  effects. 

Precisely  matched  diets, 
small  numbers  but  large 
changes  in  lipids.  The  n-3 
content  Is  quite  high. 

Among  tfie  few  studies 
showing  \  HDL  in  nor- 
mals (v  butter).  The  t 
PAI  activity  and  LDL  may 
offset  1  platelet  aggrega- 
tion and  t  HDU  regard- 
ing net  CHD  nsk. 

Deterioration  of  NIDDM  pa- 
tients' diabetic  state  by 
FO  supplement  but  no 
evKlence  of  adverse 
effect  by  fish.  Design 
doesn't  alk3w  conclusions 
atxxit  omega-3  fatty  acid- 
specific  effects. 

Resterx}sis  evaluated  by  an- 
giography. 


Data  lor  normal  and  CHO 
patients  are  pooled.  Simi- 
larly, tables  compare  re^ 
suits  for  each  treatnoent 
to  pooled  irutial  values  for 
all  subjects. 

Subjects  were  an  average 
of  8  days  after  onset  of 
symptoms.  Various  drugs 
were  taken  by  ttw  pa- 
tients. Dietary  intake  was 
rwt  controlled. 

No  wash  out  period  be- 
tween each  test  periods. 
High  amount  of  omega-3 
tatty  acids. 
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>ease:  CuNiCAt  Studies— Continued 


Findmgs 


I  TG,  apoA-1  in  normais 
Familiial  combined  hyper- 
pfoteifiemia  [  TGs. 


i  TGs,  Choi.  LDL,  apoB; 
NS  HDL.  apoA-l;  NS  in- 
sultn,  blood  glucose. 


1     monocyte    (ree   radical 
productioa 


1  TGs.  NS  Choi;  I  HOU 
HDU:  NS  glucose:  NS 
BP;  12%  J  fibrinogen; 
NS  gamma  glutamyl 
transferase,  monocyte 
LDL  receptor  activity. 


i  Choi,  TGs.  VLDL;  NS 
LOU  HDL  insulin;  ]  glu- 
cose. 


Comparable  results  for  FH 
and  normals,  |  TGs. 
Choi.  LOU  HDL  V  butter 
diet 

i  TGs,  VLDL-TG;  NS  Choi. 
apoB,  apoA-l,  total  HDL, 
but  t  HDLi,  apoE,  LDL; 
I  platelet  aggregation,  | 
PAI;  PAI  correlated  to 
LDC       , 

t  fasting  glucose:  i  glu- 
cose tolerance,  fasting  in- 
sulin. Insulin  response. 


I  TGs,  NS  Choi;  NS  in  res- 
tenosis rate. 


I  TGs.  Chot  t  HDU  i 
BP.  fibrinogen  in  Ngh 
dose  group:  NS  bleeding. 


Commenls 


NS  errythmia  ... 


i  TGs,  VLDU  I  LDL  v 
saturated  fat  diet,  but  NS 
V  vegetable  oil  diet;  NS 
HOU 


Good  experimenial  desigrt 
Dietary  intake  3was  re- 
corded and  compliartce 
was  monitored  by  RBC 
omega-3  fatty  acids 
measurement  SmaN  n 
niay  be  the  reason  some 
differences  were  not 
found. 

1  kg  gain  (NS)  In  2  weeks! 
Suboptlmal  control: 

Doesn't  separate  effects 
of  omega-3  tatty  acids 
from  other  oil  compo- 
nents/cals. 

Dietary  intake  was  not  con- 
troted.  Design  doesn't 
allow  corKKiSions  about 
omega-3  fatty  acid-specrt- 
ic  effects.  The  poter>ilal 
mechanisms  of  foam  cell 
formation  and  its  retatior>- 
ship  with  omega-3  fatty 
ackjs  were  discussed. 

Olive  oil  was  the  concurrent 
od  control  group.  Compli- 
ance was  checked  by 
RBC  total  omega-3  fatty 
acids  composition.  CakKie 
and  major  nutrient  Intake 
were  comparable  lor  tfie 
control  and  test  group. 

No  fatty  acid  composition 
was  given  on  the  Manne- 
Hpkl  concentrate  (RES-Q 
1000,  a  methyl  ester  of 
EPA  and  DHA).  Design 
doesn't  alk>w  conclusions 
about  omega-3  fatty  ackl- 
speclflc  effects. 

Precisely  matched  diets, 
sman  numbers  but  large 
changes  in  lipids.  The  n-3 
content  Is  quite  high. 

Among  the  few  studies 
showing  ]  HDL  in  nor- 
mals (v  butter).  The  t 
PAI  activity  and  LDL  may 
offset  1  platelet  aggrega- 
tion and  t  HDU  regard- 
ing net  CHD  risk. 

Oelehoratlon  of  NIDDM  pa- 
tients' diabetic  state  by 
FO  supplement  but  no 
evidence  of  adverse 
effect  by  fish.  Design 
doesn't  alk>w  conclusions 
about  omega-3  fatty  acld- 
speciflc  effects. 

Restenosis  evaluated  by  an- 
giography. 


Data  for  normal  and  CHO 
patients  are  pooled.  Simi- 
larly, tables  compare  re^ 
suits  for  each  treatment 
to  pooled  initial  values  for 
all  subjects. 

Subjects  were  an  average 
of  8  days  after  onset  of 
symptoms.  Various  drugs 
were  taken  by  ttie  pa- 
tients. Dietary  Intake  was 
not  controlled. 

No  wash  out  period  be- 
tween each  test  periods. 
High  amount  of  omega-3 
tatty  acids. 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Reference 


Design 


Hams  et  al.  1988b 
Annals  of  Internal 
Medicine  109:465 


Hamset  al  1988c 

American  Journal 
of  Clinical 
Nutrition  48  992. 


Hamset  al.  1990 
An'ierican  Journal 
of  Clinical 
Nutrition  i^  .2^ 


Hostmark  el  ai. 
^9^  British 
Medical  Journal 
297  180 


Hughes  etal  1990 
Atherosclerosis 
84  229 


Inagaki  and  Harns 

1990 

Atherosclerosis 

82:237. 
Jensen  etal.  1989 

New  England 

Journal  of 

Medicine 

321:1572 


Kasim  et  al.  1988 
Journal  of  Clinical 
Endocrinology 
Metatjolism  67:1 


Kestinetal.  1990 
■  American  Journal 

of  Clinical 

Nutrition  SVAOiA 


Knapp  and 
FItzGerald  1989 
New  England 
Journal  of 
Vedicine 
320:1037. 


Single -t>lino. 
placebo 
controlled 


Norvblinded 
uncontrolled, 
crossover 


Non-Winded 
uncontrolled, 
dose  response 


Randomized  double- 
blind  placebo- 
controlled 
supplement 


Randomized, 
double-blind, 
placetx>-controlled 
two  way 
crossover. 


Non-randomized 
uncontrolled. 


Randomized, 
double -t>lind 
placebo-controlled 
crossover. 


Duration 


6  weeks . 


Amount 


emfinlf  r 

each. 


6  weeks.. 


6  weeks 
plus  6 
weeks. 


30  days 
each,  with 
30-day 
washouts. 


4  weeks.. 


8  weeks.. 


Non-blinded 
longitudinal. 


Randomized, 
double-blind, 
oils. 


8  weeks. 


6  weeks. 


Randomized,  non- 
blinded. 


4  weeks.. 


12  mL  SuperEPA/d 
v  safflower  oil 


18  g  MaxEPA  or 
same  amount  of 
EPA  and  DHA 
from  SuperEPA. 


15,  25  or  40  mL 
IMaxEPA/d. 


14  g  FO/d;  6.5  g 
EPA -h  DHA 
(Apothekemes 
Labs  AS,  tvkxway) 
V  olive  oil 


5  g  EPA  plus  DHA/ 
d  (Promega), 
wheat  germ  oil 
control. 


Subjects 


6  g  EPA  plus  DHA/ 
d  (SuperEPA). 


4.6  g  EPA  plus 
DHA/d  from  a 
water  soluble  cod 
liver  oil 
preparatk>n  v 
olive  oil. 


1.6  g  EPA  plus  1.1 
g  DHA/d 
(MaxEPA). 


3.4  g  EPA  plus  DHA 
(maxEPA),  v 
safflower.  linseed 
oils. 


11 

hypertrigiyceride- 
mics,  7  with 
hypercholesterole- 
mia. 
8  male  type  IV 
hyperlipidemics. 


10 
hypertriglyceride- 
mic  subjects. 


64  males  ages  35- 
40.  ' 


13  normal  and  15 
hypertensive 
males. 


Firtdings 


hypertriglyceride- 
mics. 

1 4  males.  4  females 
insulin-depertdent 
diabetics. 


J  TGs:  \   LOU  apoB:  NS 
HDL. 


I    TGs;  NS  Choi,    t    LDL. 
apoB. 


J  TGs  on  each,  Httle  addi- 
tional effect  at  high 
doses,  I  VLDU  I  Choi 
but  no  effect  of  high 
doses:  t  LDU  HDL  on 
higt>er  2  doses. 

1    fibrinogen  13%  at  3.  6 


f  Chd,  LDL,  apoB  in  hy- 
pertensives only;  NS  TG, 
BP.  serum  androgens, 
plasma  glucose,  insulin, 
platelet  aggregation. 


1    TGs,  VLDL.  apoC:  NS, 

LDU     apoA,  apoE;      1 
HDU  apoB. 

NS  Choi,  HDL:  t    LDL;    1 

VLDL.  TGs:  J  BP; 


Comments 


22  insulin- 
independent 
diat>etics  w/o 
hyperlipidemia. 


11  normotensive 
miklly 

hypercholesterole- 
mic  males. 


10  or  50  mL 
MaxEPA  V 
safflower  oil  of  a 
mixed  vegetable 
oil.. 


8  hypertensive 
males  in  each  of 
4  groups. 


NS    Choi,    LDU    HDU'   t 
apoB;  1  BP. 


NS  Choi.  HDL;    f    LDU    1 
TGs,  VLDU 


j  BP  on  high  dose  only . 


Plasma  lipoprotein  chartges 
shouhj  be  monitored  arwl 
hxig-term  effects  shouM 
be  evakiated 

Methyl    ester   of    EPA   and 
DHA  causes  ttie  same  ef- 
fects   as    TG-EPA    and 
TG-DHA.  This  is  a  test 
for      rrwre      concentrate 
omega-3  fatty  acids  sup- 
plement. 
High    doses    confound    ef- 
fects of  increased  cak>- 
nes.  Design  doesn't  alk>w 
corxrlusions  about  omega- 
3    fatty    aad-specifk:    ef- 
fects. 
The  reduction  m  fibnrxsgen 
was  less  at  6  weeks  than 
at  3  weeks.  Lor«ger-term 
studies    are    needed    for 
assessment  of  effects  of 
ctironic    consumption    ol 
omega-S  fatty  acids. 
The   hypertensives   had    t 
apoB  and   1   HDL  and  j 
arxirogens  v  rxxmals  at 
baseline.    Reductions    in 
TGs     and     VLDL     were 
nearly    50%    m    normals 
arxl    40%    in    hyperten- 
sives, but  did  not  reach 
statistical  significance  due 
to  large  variations. 
Uselul  regarding  mechanism 
of  changes  in  lipoprotein 
levels,  separated  TG  from 
Choi  and  apoproteins. 
Concurrent  olive  oil  control 
group  was  present  Dietary 
intake  was  not  controlled 
Eight     weeks     wastx>ut 
period  was  tor>g  enough 
to  restore  the  parameters 
tested  to  the  pre  supple- 
mentary level  No  change 
m   insulin   or   bk>od   glu- 
cose 
All  patients  recerved  hypo- 
glycemic agents.  Compli- 
ance  was    monitored   by 
questionnaires  arxj  count- 
ing ttie  FO  capsules.  No 
plasma  latty  acids  com- 
position was  analyzed 
Concurrent      linoleic      acid 
(omega-6)    and    Imotemc 
acid     (omega-3)     control 
groups  were  present  Die- 
tary intake  was  controlled, 
compliance     was     moni- 
tored   by    plasma    latty 
acids      Compansons      v 
baseline  values.  folk>wing 
3  week  safflower  oil  njn-m 
1     HDL    on    Nnseed    oil 
only    See    Abbey   et    al. 
1990 
No  total  catone/d  was  given 
txit  one  of  the  dose  level 
used   m   tt>e   study   was 
quite  large  (50  mL/d). 
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Design 

Duration 

Amount 

Subjects 

Findings 

Comments 

Lehtonen  et  al. 

Non-bfinded. 

3«iW6ks 

70  to  80  mL 

17  healthy  geriatric 

i    Choi.   VLDL.    LDU   TG, 

The  fat  content  of  the  iso- 

1969  Gerontoiogy 

comparison  to 

MaxEPA/d. 

patients. 

apoA.  HDL;  NS  apoB. 

cakxic   control  period   is 

35:311. 

isocaloric  dieL 

. 

not  given.  This  is  a  very 
large  amount  of  FO.  The 
majority    of    the    patients 
discontinued     the     study 
due  to  unpteasant  taste 
of  the  supplement  on. 

Lemp«l  at  al.  1988 

Non^inded. 

4  weeks 

25  mL  MaxEPA/d 

11  stable  dialysis 

[    TG,  HDU    t    LDU  NS 

1     HDL    found    20    weeks 

uncontrolled. 

and  20 

patients. 

bleeding,   platelet   aggre- 

after discontinuation,  but 

ofKidney 

i«(eek8 

hypercholesterole- 

gation. 

little  other  data  regarding 

Cfeffases  11:170. 

post- 
mantation. 

mic, 

hypertriglyceride- 

mic. 

treatment/  condition 
during  the  washout.  The 
nature  of  the  disease  and 
coTicurrent  dialysis  in  this 
population  make  it  impos- 
sible to  extrapolate  to  the 
general  populatk>n. 

Leww  et  al  1989 

Non-Mnded 

e«««eks 

20  mL  cod  iver  oil 

lOhyperlipidemics 

t     Choi.    LDU    NS    HDL, 

AH  the  patients  had  kxig- 

Archives  of 

uneontrolted. 

TGs;    t    piatelel  survival; 

standing  liistory  of  hyper- 

immtal  Uedidne 

NS  platelet  aggregation. 

hpidemia    No   concurrent 

149:1113. 

oil    control    group.    This 
study  is  one  of  ttie  few 
studies  that  found  plasma 
TG  dkj  not  change  after 
omega-3   fatty   adds   in- 
gestion (20  mL/d). 

Levwwon  et  al.  1990 

Randotnized  dnut)le- 

6  weeks _. 

50  mL  MaxEPA  v 

1  TGs;  NS  Choi.  HOL,  LDL 

One   patient   receiving   FO 

Amehcan  Journal 

blind  placet)o- 

pahn  on.  com  oil 

apoAandapoB;  f  blaed- 

withdrew  because  of  Gl 

of  Hjfpartenaion 

conttdled  paraM. 

mix. 

ing;  NS  platetet  aggrega- 

discomfort.   Because    of 

3:754. 

tion;  i  Bp. 

adverse  effects,  the  daily 
dose  of  oil  was  reduced 
by  20%  and  25%  in  two 
patients  in  the  FO  group, 
and  by  20%  in  one  pa- 
tient in  the  vegetable  oil 

U  and  Stetner  1990 

Non-t>linded  parallel... 

25  days- 

6  g  EPA  from 

8  normal  adults 

1   platelet  aggregation,  ad- 

group. 
Elegant   study  showing   an 

atood  78:938. 

MaxEPA. 

effect  on   platetet  adhe- 
siveness. Design  doesn't 
altow   conckjsions   about 
oiTiega-3  fatty  acid-specil- 
k:  effects. 

Lox  1990a  General 

Non-Winded 

30  days „.. 

0.9  g  EPA  pliM 

9  healthy  males 

1    Choi,  LDU  NS  TGs:    t 

Design  doesn't  aflow  corv 

Pftarmacotogy 

uncontrolled. 

DHA/d  (MaxEPA). 

HDU     T     bleeding;    NS 

elusions    about    omega-3 

21:241. 

platelet  aggregation. 

fatty  aad-speciftc  effects. 

Lox  1990b  Genera/ 

Non-tilinded 

30  days 

0.9  g  EPA  plus 

43  healthy  females, 

i  Choi,   t   LDL  in  non-oral 

The  difference  tietween  oral 

Ptmnnacotogy 

uncontrolled. 

DHA/d  (MaxEPA). 

with  or  without 

contraceptive    users;     \ 

contraceptive    users    and 

21:29a. 

oral  contraceptive 
use,  13 
menopausal 
females. 

TGs  In  oral  contraceptive 
users. 

norvoral        contraceptive 
users  may  be  important. 

MaigoinetaL  1991 

Randomized, 

8  weeks 

9gro(RES- 

46  elderly 

1    TGs;    t    LDU  NS  Choi, 

Inckjskjn   BP   was   systolic 

American  JotMTW/ 

dout)le-t>llnd 

Q1000)  v  com  oil. 

hypertensive 

HDU  i  BP. 

>  160  or  diastolk;    >90. 

o/CHnca/ 

crossover. 

subjects. 

Excellent    design    with    3 

/VUMon  53:562. 

week  wash  out  between 
the  8  week  treatments. 

MehtaetaL  I98ea 

Randomized. 

4  weeks 

3.2  g  EPA  2.2  g 

8  mates  w  CHD  52- 

1     TGs;    NS    Choi.    HDU 

Placebo    not    characterized 

American  Journal 

dout>ld-t]lind 

DHA/d  (MaxEPA) 

73yr8. 

LDU    1   BP.    i   neutrophil 

in    this    paper,    identified 

otUedicnebAAS. 

placetw-controlled 
crossover. 

aggregation,  chemotaxis. 

from    companion     paper 
(see  Mehta  1988,  Ameri- 
can Heart  Journal).  There 
was  large  variation  of  TG 
level     in     the     placebo 

Mem  a  at  al.  I98ab 

Randomized, 
double-blind 

4  weeks _ 

3.2  g  EPA  2.2  g 

DHA/d  (MaxEPA) 

8  males  w  CHO  52- 
73yrs. 

J  PAI;  NS  TPA 

group. 
Various     parameters     were 

Amencan  Heart 

compared  between  CAD 

jlotima/ 116:1201. 

placebo-controlled 
crossover. 

viecittiin. 

pattent  and  normal  sub- 
jects.   Lecithin    was    ttie 
concurrent    control.    Die- 
tary intake  was  not  con- 
trolled. 
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^SE•.  Clinical  Studies— Continued 


Findings 


ric 


J    Chd,   VLDL,    LDU   TG. 
apoA.  HDL;  NS  apoB. 


ole- 


l  TG,  HDU  t  LDU  NS 
bleeding,  platelet  aggre- 
gation. 


a... 


t  CM.  LDU  NS  HDL, 
TGs;  t  platelet  sufvtvat; 
NS  platelet  aggregation. 


i  TGs;  NS  Ctwl,  HOL,  LDL 
apoA  and  apoB;  f  bleed- 
ing; NS  platelet  aggrage- 
lion;  i  Bp. 


ive 


12- 


l   platelet  aggregation,  ad- 
hesiveness. 


i  Choi,  LDL;  NS  TGs;  t 
HDL;  t  bleeding;  NS 
platelet  aggregation. 

i  Choi,  t  LDL  in  non-oral 
contraceptive  users;  | 
TGs  in  oral  contraceptive 
users. 


I    TGs;    t    LDU  NS  Choi, 
HDL;  I  BP. 


1  TGs;  NS  Choi.  HDL, 
LDU  1  BP,  i  neutrophil 
aggregation,  chemotaxis. 


a- 


l  PAI;NSTPA. 


Comments 


The  fat  content  of  the  Iso- 
caioric  control  period  is 
not  given.  This  is  a  very 
large  amount  of  FO.  The 
majority  of  tt>e  patients 
discontinued  the  study 
due  to  unpleasarrt  taste 
of  the  supplement  on. 

1  HDL  found  20  weeks 
after  discontinuation,  but 
little  other  data  regarding 
treatment/  condition 
during  tf>e  washout.  The 
riature  of  ttie  disease  and 
concurrent  dialysis  in  this 
population  make  it  impos- 
sible to  extrapolate  to  the 
general  populatkm. 

AH  the  patients  had  long- 
standing history  of  hyper- 
hpidemia  No  concurrent 
oil  control  group.  This 
study  is  one  of  ttie  few 
studies  that  found  plasma 
TG  did  not  change  after 
omega-3  fatty  adds  in- 
gestion (20  mL/d). 

One  patient  receiving  FO 
witfKJrew  because  of  Gl 
discomfort.  Because  of 
adverse  effects,  the  daily 
dose  of  oil  was  reduced 
by  20%  and  25%  in  two 
patients  in  the  FO  group, 
and  t)y  20%  in  one  pa- 
tient in  the  vegetable  oil 
group. 

Elegant  study  showing  an 
effect  on  platelet  adtte- 
aiveness.  Design  doesn't 
alk>w  coTKlusions  about 
omega-3  fatty  acid-specif- 
k:  effects. 

Design  doesn't  aflow  corv 
elusions  about  omega-3 
fatty  acid-specific  effects. 

The  difference  tMtween  oral 
contraceptive  users  and 
norvoral  contraceptive 
users  may  be  important. 


Inclusion  BP  was  systolic 
>  160  or  diastolk:  >90. 
Excellent  design  with  3 
week  wash  out  between 
tfie  8  week  treatments. 

Placetx)  not  ctwacterized 
in  this  paper,  identified 
from  companion  paper 
(see  Mehta  1988.  Ameri- 
can Heart  Journal).  There 
was  large  variation  of  TG 
level  in  ttie  placebo 
group. 

Various  parameters  were 
compared  between  CAD 
patient  and  normal  sub- 
jects. Lecithin  was  ttie 
concurrent  control.  Die- 
tary intake  was  not  con- 
trolled. 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday,  November  27.  1991  /  Proposed  Rules 


606A5 


Table  2.— Omega-S  Fatty  Acids  and  Co«o»»ary  Heart  Disease:  Cliwical  Studies— Conttnoed 


Reference 


Design 


Miller  etaL  1988 
Clinica  Ctmuca 
Acta  178:251. 


Milner  et  el.  1969 
Anehcan  Journal 
ol  Cardiology 
64:294. 


Moigaard  et  al. 
1990 

Atherosclerosis 
81:1. 


Mori  et  al.  1988 
Climcal 
Experimental 
Pharmacology 
Physiology  15  333. 

Morietal.  1989 
tdelaltolisfn 
3&404. 


Nozaki  et  at.  1991 
American  Journal 
of  Qinical 
Nutnion  53:638. 


Radack  et  al.  1989 
Annals  of  Internal 
MeOctne  111:757. 


Multicenter, 
randomized 
double-blind 
placebo-controlled. 


Randomized.. 


Non-blinded, 
placebo  control. 


Non-blinded 
uncontrolled. 


Non-blinded,  parallel 
control. 


Non-blinded 

uncontrolled. 


Ra.ndomizcd  double- 
blind  placetx>- 
controlled 
supplement 


Ouratk)n 


Amount 


3  inonth*.. 


10  g  MaxEPA/d  v 
olive  ol. 


Subiactt 


Fmdngs 


i 


Comments 


48 


6mon0is. 


16  weeks.. 


4.5  g  EPA  plus 
DHA/d  (MaxEPA) 
V  no  supplemenL 


3  weeks 


ffVUUISU  ■< 


24  days.. 


20  weeks.. 


ISgMaxEPA/dv 
Olive  Oil. 


ISgMsxEPA/d. 


Radack  et  al 
Journal  ol 
American  Collage 
NulrUcn. 


1990a     Randomized, 
double-blind 
crossover. 


Radack  et  al.  1990b 

Arrfancan  Journal 

ot  Clinical 

/V!i/(rred.->51:58e. 
Reis  et  at.  1989  The 

Lancet  itM7. 


Rets  el  al.  1960 
American  Journal 
ol  Cardiology 

661171 


Randomized, 
double-blind 
ptacebo-controUed. 

Randomized, 
double-blind 
placetx>-controlled. 


RarKlomized, 
doubte-blnl 
placebo-controlled. 


8  weeks 
each  4- 

week 
washout. 
6' week 
run-in. 


20  weeks.. 


6  monttis. 


emonthe.. 


15  g  MaxEPA/d  v 
same  in  non- 
diatictics. 


20  g  Promega/d.. 


1.1  or  22  g  EPA 

plus  DHA/d 

(source  not 

specified)  v  olive 

on. 
4  6  g  EPA  plus 

DMA.  olive  oil 

during  washout, 

corn  oil  control. 


2.2  or  11  g  FO/d 
from  McNeil.  41% 
as  n-3  fatty  aods 
V  olr/e  oil 

6  g  EPA  plus  DHA/ 
d  (SuperEPA  or 
Promega). 


6  g  EPA  plus  DHA/ 
d  (SuperEPA  or 
Promega)  v  olive 
oil. 


hypertnglycende- 
mics. 


84  post-angioplasty 
patents. 


9typelH 
hyperlipoprotein- 
emics. 


10  insulin- 
dependent 
diabetics. 


10  insutov 
dependent  mate 
diabetes.  10 
normal  controls. 


12  male 
hypertnglycend- 
emics.. 


25  hyperlipidemic, 
disease  free. 


hyperlipoproiewie- 
mics  types  lib  or 
IV. 


10.  7  and  8 

hypertngtycerid- 

emics, 

respectively. 
204  patients  for 

coronary 

angioplasty. 


89  patients  for 
coronary 
angioplasty. 


i   restenosis  by  synptonns. 
NS  by  an^ography. 


1  TGs.  NS  Ctiol.  LDU  HDL  .^  Tfw  «  a  mracenlar 
I     study.    In    tie 

section  the  nvestigalor 
reported  minor  Gl  dtsturtv 
ance  in  both  groups  but 
in  the  discussion  section 
the  author  stated  tt^at  10 
g  MaxEPA/d  was  well  tol- 
erated. Compliance  was 
not  monitored. 

M\  patents  received  aspnn 
and  calcaae  ttlocheis 
American  Hc-ert  Associa- 
tion phase  III  diet  Design 
docsn  t  allow  conclusions 
about  omega-3  tatty  acid- 
spccif'.c  effects  Ccr.com^ 
tant  use  ol  ottier  medica- 
tions, reduction  in  smok- 
ing. Reocdusions  not  as- 
I      sessed  by  angiography. 

The  European  AUierosciero- 
SIS  Society  diet  was  rec- 
ommended to  the  pa- 
tierts.  No  compliance 
was  monitored  Concur- 
rent olive  ori  contol 
group. 

Design  doesn't  allow  con- 
clusions about  omega-3 
tatty  acid-specific  effects. 


1    Choi.  TG.   VLDU  apoB; 
NS  LDL.  HDL,  apoA-l. 


t  Choi,  LDU  HDU  I  TGs.. 


t  ChoL  LDU  HDU  HDL,  I 
TGs  among  diabetes.  NS 
Choi,  LDL,  HDU  HDU 
TGs  among  normals; 
Choi.  LDL  and  TG  still  dif- 
ferent 6  weeks  after  dis- 
continuation. 

;    TGs.  VLDU    t    LDU  NS 
HDU 


j  ffcrinogen.. 


Compliance  by  piatelel 
I  phospho'ipids  tally  aods 
t      and  pill  count  Usual  diet. 

activity  were  to  t>e  mairv 

tained. 


No  alcohol  and  isocalonc 
controlled  diet  was  used 
in  the  protocol  Design 
doesn't  allow  conclusions 
about  omega'3  fatty  aod- 
ipeafic  effects. 

Excellent  design  Compli- 
ance was  assessed  ty 
plasma  tatty  ac<d  analysis. 


]  fibnnogen  comparably  on 
FO  and  com  oil;  NS  TPA. 
PAI.  bleeding. 


t  LDL  ;  HDL;  on  2.2  g/d 
group,  t  apoB  on  bolt) 
doses  of  FO. 

NS  effecl  en  restenosis 


I  TGs;  t  LDL  in  Promega 
group  and  hyperlnglycen- 
demic  siit)jects  o(  Super- 
EPA grojp 


Excellent  design:  alttiough 
ttie  n  «ves  smaN.  the 
mean  values  do  not  sug- 
gest differences  missed 
due  to  small  sample,  nor 
IS  any  difference  tictween 
com  oil  and  FO  suggest- 
ed. 

Excellent  design  includes  6 
week  run  in.  AMA  (ftet. 
92%  compliance,  appro- 
priate subtects  lor  claims 

In  a  randomly  selected 
subset  of  42  patients  (42/ 
186).  plasma  PL  was  ana- 
lyzed. Higt>er  Gl  side- 
effect  was  significantty 
higher  m  FO  group  (48%) 
than  placebo  group  Pla- 
cebo nd  chararteraed. 

Only  subset  of  paeents  had 
LDL  separated  by  ultra- 
centnfugation  Most  of 
LDL  Choi  levels  were  cal- 
culated rather  than  meas- 
ured 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Reference 

Design 

Duration 

Amount 

Subjects 

Findings 

Comments 

Rillaerts  el  al.  1989 

Non-blinded. 

10  weeks 

2  7  g  EPA  plus 

12  stable  insulin- 

I    TGs.  VLDL;    t    HDL;  NS 

Dietary    intake    was    con- 

Diabetes 381412 

uncontrolled. 

DHA/d  (MaxEPA) 

dependent 

LDL    during    washout     f 

trolled,    exchanging    sun- 

diabetics. 

TGs.  VLDL 

flower,  corn  or  safflower 
oil  with  omega-3  fatty 
acids.  Calorie  intake 
varied  from  1800  to  2200 
kcal.  depend  on  individual 
needs  Approximately  56 
g  omega-6  fatty  acids/d 
was  exchanged  with  2  7  g 
omega-3  fatty  acids/d. 

Schectman  et  al. 

Single-blind 

1  month 

4.0  or  7,5  g  EPA 

13  non-insulin 

1     TGs.    VLDL.    NS    Choi. 

Subjects  were  on  their  usual 

1968  Diabetes 

crossover. 

plus  DHA 

dependent 

LDL.   HDL:     t    apoB:    \ 

diet  (uncontrolled).  Com- 

37:1567 

(MaxEPA). 

diabetics  v 
safflower  oil. 

fasting    glucose.     \     glu- 
cose tolerance. 

pliance  was  obtained  by 
capsule  counting.  In- 
crease LDL  Choi  and 
apoB  were  not  dependent 
on  amount  of  omega-3 
fatty  acids. 

Sctiectman  et  al. 

Single-blind 

1  month 

4.0  g/d  EPA  plus 

18  hyper- 

1     TGs;    NS    Choi.    HDL. 

Significant  body  weight  gam 

1989a 

crossover. 

DHA  (MaxEPA) 

thglyceridemk; 

apoA-l    on    both    treat- 

on  each  treatment   Satu- 

Artenosderosis 

for  1  nx)nth,  1- 

subjects. 

n»eots;  NS  on  control. 

rated  fat  was  held  con- 

9:345. 

month  washout, 
followed  by  7.5  g/ 
d  lor  1  month  v 
saffk>wer  oil. 

stant. 

Schectman  et  al. 

Non-blinded 

6  months 

10  g  EPA  plus 

16  hypertriglycerid- 

Initially     J     TGs,    but    less 

Dietary  intake  wras  r>ot  con- 

\99.90 Annals  of 

unconuolled. 

DHA/d  months  1 

emics  (5  also 

each  month,  by  6  montfis 

trolled.    Gl    skJe    effects 

Internal  Medicine 

to  3;  4  g/d 

hypercholesterole- 

only    1    11%;  worse  gkj- 

were  corwidered  and  re- 

110:346 

months  4  to  6 

mic);  6  noninsulin- 

cose  tolerance,    t   glyco- 

ported.     Design     doesn't 

(Omega-500). 

dependent 
diabetics. 

solated     hemogtoWn     in 
diabetN:s;   \  HDL  on  high 
dose. 

allow  conclusions  about 
omega-3  fatty  acid-specif- 
ic effects. 

Schmidt  et  al 

Non-blinded 

I2«»eeks 4.5  g  EPA  plus 

14  patients  with 

NS  plasminogen.  PAI;    \   fi- 

Concurrent     vegetable     oil 

1988a  Artery 

randomized  after 

DHA/d  V 

angina. 

bfindysis. 

control  was  used.  No  fatty 

15:316. 

placebo. 

vegetable  oil. 

acid  composition  of  con- 
trol and  test  oil  was 
given.  Unconuolled  use  of 
omega-3  fatty  acids  sup- 
plementation in  patients 
with  stable  angina  pecto- 
ris was  cautioned  by  the 
investigator. 

Schmidl  et  al. 

Randomized. 

12  weeks 

4.8  g  EPA  plus 

36  patients  with 

NS  antithromWn  III.  protein 

4-week  run-in  on  vegetable 

1988b 

dooble-blind. 

DHA/d  (MaxEPA) 

angina. 

C. 

oil  contrW. 

Scandinavian 

placebo 

V  vegetable  oil. 

Journal  of  Oinical 

controlled. 

and  Laboratory 

Investigations. 

Suppl. 

Schmidt  el  al. 

Non-blinded 

6  weeks 

6  g  n-3  (3.3  EPA 

17  hyperlipidemics 

i     TGs;    NS    Choi.    LDL. 

No    concurrent    oil    control 

1989a 

uncontrolled. 

i.8DHA)(Jahfe. 

(9  type  Ha.  8  type 

HDL;   \   apoB.   I  apoA-l; 

group,    uncontrolled    die- 

Thrombosis  and 

Norway). 

IV. 

t  protein  C  in  type  lla.  \ 

Ury     intake     and     large 

Haemostasis 

type  IV;. 

amount  of  test  oil.  Dietary 

f,z.m. 

compliance  was  not  moni- 
tored and  Gl  side  effect 
was  not  reported.  Design 
doesn't  alk>w  conclusions 
about  omega-3  fatty  acid- 
specific  effects. 

Schmidt  et  al. 

Non-Winded 

6  weeks 

4  g  EPA  plus  DHA/ 

10  insulirv 

NS    fibrinogen.    TPA    PAI. 

Very   few   changes   in   this 

^°69o  Journal  of 

uncontrolled. 

d  (Jahre,  Norway). 

dependent 

platelet    aggregation;     \ 

population;     the    cfiemo- 

Internal  Mediane 

diat>etk::s. 

neutrophil.   NS  rrwnocyte 

taxis  results  are  different 

225(Supp)  1)201. 

_ 

ctiemo  taxis. 

tfian  for  rwrmals.  The 
meanir^g  of  changed  neu- 
trophil ctiemolaxis  is  un- 
clear. Design  doesn't 
allow  conclusions  about 
omega-3  fatty  acid-specif- 
ie  effects. 

Schmidt  et  al.  1989c 

Non-Winded 

6  weeks 

5.3  9COdliveroil/d... 

12  normal,  healthy 

1   neutrophil,  monoclye  nW- 

Usual  diets  Ifwoughout.  The 

Atherosclerosis. 

uncontrolled. 

. 

males. 

gration  toward  autologous 
serum  or  chemical  attract- 
ant 

lack  of  a  control  oil  pre- 
vents firm  corx:lusK>n 
about  the  specificity  of 
the  eHect  as  due  to 
omega-3  tatty  acids. 
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SE:  Clinical  Studies— Continued 


Findings 


1  TGs,  VLDL;  t  HDL;  NS 
LDL  during  washout  | 
TGs.  VLDL. 


I  TGs.  VLDL,  NS  Choi, 
LDL.  HDL:  t  apoB:  T 
fasting  glucose,  |  glu- 
cose tolerance. 


I  TGs:  NS  Chd,  HDL. 
apoA-l  on  both  treat- 
ments; NS  on  control. 


Initially  I  TGs.  tiut  less 
each  nwnth,  by  6  months 
only  1  11%;  iworse  glu- 
cose tolerance.  |  glyco- 
solated  hemoglobin  in 
diabetics;  t  HDL  on  high 
dose. 

NS  plasmirKjgen.  PAI;  J  fi- 
brinolysis. 


NS  antithrombtn  III,  protein 
C. 


J  TGs;  NS  Choi,  LDL, 
HDL;  t  apoB,  1  apoA-l; 
I  protein  C  m  type  Ha.  [ 
type  IV;. 


NS  fibrinogen.  TPA  PAI. 
platelet  aggregation;  { 
neutrophil.  NS  morvx^yte 
chemotaxis. 


1  neutrophil,  monoctye  mi- 
gration toward  autologous 
serum  or  chemical  attract- 
ant. 


Comments 


Dietary  intake  was  con- 
trolled, exchanging  sun- 
flower, corn  or  saHlower 
oil  with  omega-S  fatty 
acids.  Calorie  intake 
varied  from  1800  lo  2200 
kcal.  deperxj  on  irxjividual 
needs  Approximately  5  6 
g  omega-6  fatty  acids/d 
was  exchanged  with  2  7  g 
omega-3  fatty  acids/d. 

Subjects  were  on  their  usual 
diet  (uncontrolled).  Com- 
pliance was  obtained  by 
capsule  counting.  In- 
crease LDL  Choi  and 
apoB  were  not  dependent 
on  amount  ol  omega-3 
fatty  acids. 

Significant  tx>dy  weight  gain 
on  each  treatment  Satu- 
rated fat  was  held  con- 
stant 


Dietary  intake  was  not  con- 
trolled. Gl  side  effects 
were  corisidered  and  re- 
ported. Design  doesn't 
allow  conclusions  atxjut 
omega-3  fatty  acid-specif- 
ic effects. 

Concurrent  vegetable  oil 
control  was  used.  No  fatty 
acid  composition  of  con- 
trol and  lest  oh  was 
given.  Uncontrolled  use  of 
omega-3  fatty  acids  sup- 
plementation in  patients 
with  stable  angina  pecto- 
ris was  cautioned  by  the 
investigator. 

4-week  run-in  on  vegetable 
oil  control. 


No  concurrent  oil  control 
group,  uncontrolled  die- 
tary intake  and  large 
amount  of  test  oil.  Dietary 
compliance  was  nox  moni- 
tored and  Gl  side  effect 
was  not  reported.  Design 
doesn't  alk>w  conclusions 
atiout  orpega-3  fatty  acid- 
specttic  effects. 

Very  few  changes  in  this 
population;  the  cfiemo- 
taxis  results  are  different 
ttian  for  normals.  The 
meanir^g  of  changed  neu- 
trophil ctieiTKilaxis  is  un- 
clear. Design  doesn't 
allow  conclusions  about 
omega-3  fatty  acid-specif- 
ic effects. 

Usual  diets  (tvoughout.  The 
lack  of  a  control  oil  pre- 
vents firm  corx^lusion 
about  ttte  specificity  of 
ItM  effect  as  due  to 
omega-3  fatty  acids. 
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Table  2.— Omega-S  Fatty  Agios  and  Co»kinary  Heart  Disease:  Clinical  Studies— Continued 


HctmwncM 

Design 

Duration 

Amount 

Subjects 

Findings                  1 

Schmdt  et  al  1991 

Randomized,  norv 

6  weeks 

6gor  13,  4  or9g 

17  hyperfipidemics 

J    rTX)nocYte  chemotaxiS  in 

Virtually  atl  the  etfect  s  with 

ArtBhcsdarosa 

blinded  dose- 

n-3  fatty  acids 
(Fabnkker,  Oslo). 

and  10  heatttiy       j 
men.                      1 

aH,    I    neutrophil  m  type 

the  kjwest  dose.  The  au- 

response. 

lla   and   in   normals,    r>ot 

tfiors     interpret     tlMS     to 

11;429. 

type  iV  on  1  3  g/d. 

mean  tt>e  etfed  was 
prnhat)ly  not  due  to  poly- 
unsaturated la:ly  acids, 
ti-jt  a  polyunsaturated 
latty  acid  control  wouM 
hav«  allowed  a  stronger 
conclusion. 

Skeaff  and  Hohjb 

Non-blinded  V 

6  weeks 

20  trrL  MaxEPA/d 

8  normal  males 

J  ptatCet  aggregation 

A  met^.odology  and  protocol 

1980  nvomtioss 

vrashouL 

(or    biochemical    mecha- 

Research 51;105. 

nism  of  action  of  omega-3 
fatly  aods  on  platelet 
function.  Design  doesnt 
alk)w  conclusions  about 
omega-3  lafty  acid-specit- 
ic  ejects. 

Silverman  et  al. 

Noo-Wintted, 

2  individual 

6  16  and  5  15  g 

10  normal,  heaWiy 

I    platelet   aggregation   to 

Ttw  study  was  undertaken 

1991  American 

crossover. 

meals. 

EPA  plus  DHA 

males. 

one  ol  four  agonists;  tvtS 

pnrearily  to  nr«asjre  ab- 

Journal of  CKnica/ 

from  FO 

bleeding.           membrane 

sorption  of  omeg8-3  fatty 

Nutrition  S3^\65. 

■ 

(Promega)  or 
tuna,  respectively. 

omega-3  fatty  acids. 

• 

acids  from  FO  v  fish  EPA 
absorption  from  ftsh  was 
nhoiit  3  fold  greater  than 
from  FO.  but  there  was 
no  difference  m  DHA  ab- 
sorption rata. 

Simons  e:  al.  1990 

Randonned  double- 

12  weeks 

2  or  4  g  EPA  plus 

13 

1     TGs;    HDL.    and    (p    < 

Himega  is  ethyl  ester  prepa- 

Austraia New 

biind  placebo- 

DHA/d  HIMEGA 

hypertnglycefide- 

0.06)     Choi;     NS     LDL, 

ration  of  FO  fatty  aods 

Zealand  Joumsl 

controlled 

(ethyl  esters)  v 

mics  and  9 

apoA-i.  apoB. 

The  study  shows  compa- 

Oi Uedicvw 

crossover. 

olive  oil. 

hypercholesteiWe- 

rable  results  for  the  new 

20  689 

mics. 

and  traditional  FO. 

Simonsen  et  al. 

Non-Winded, 

3  weeks 

20  mL  cod  liver  oil. 

2  groups  of  1 5 

NS  Choi,  bleeding,  TXA,   ] 

There  was  an  alternate  oi 

X986  Acta  Medica 

urtcontrolled. 

about  5  g  EPA 

normal  heafttty 

HDL    in    the    poputattoT' 

control. 

Scandinavica 

plus  DHA. 

mates. 

with  tow  fish  consumptioa 

223:'!91. 

Smith  et  al.  1989 

f*on-blinded. 

4  weeks 

3.4  g  EPA  plus  DHA 

35  male  and  5 

1  TGs:  NS  HDL,  blood  glu- 

Points   out    interactioa    oi 

Ttwoiaboma 

urx»ntrolled. 

as  ethyl  esters 

fenrwie  survivors 

cose.  PAI;    1    Choi,  LDL, 

omega-3  fatty  acid*  with 

Beaaaith  53:4«7. 

(K85.  Norsk 
Hydro). 

of  myocardial 
infarctkjn. 

bleeding,  fibrinogen. 

Solomon  e(  al.  1990 

Randomized  double- 

2.8  g  EPA,  2  g  DHA 

10  stable  angina 

NS  angina..- — - 

Concurrent  olive  oil  cortirol 

Current  Uedkal 

biirtd  ptacebo- 

(MaxEPA)  V  o«ve 

patients. 

was    used.    The    subject 

Research  Opinion 

contoUed  parallel 

oil. 

nuiTt)er  (5/group)  was  too 

12:1. 

kjngitudirial. 

small   Subjecu  kept  their 

Compliance  was  as- 
SMMd  by  RBC-PL  fatty 
add  analysis.  No  side  ef- 
fects «(^  reported. 

Stacpoole  et  al. 

Non-bRnded 

6  months,  3 

1.1,2.3,  or  4.5  g 

21 

In  diabetics  i  TGs:  T  LDL: 

Two  kinds  (MaxEPA  or  Su- 

1989  Metabolism 

uncontrolled,  two 

ftWXItl^ 

EPA  plus  DHA/ 

hyperiipoprotetne- 

NS  Choi,   HDL:   TG  anc 

perEPA)  of  omega-3  fatty 

3»:94a 

doses. 

on  2  diets 

1000  Kcal 

mics  6  diiabetics. 

LDL  changes  show  dose- 

acids  test  materials  were 

(MaxEPA). 

6  normals. 

response;   Glycemic   corv 
trol  worse  in  4  insulin-de- 
pendent diabetics;  In  con- 
trols   i     TG,    VLDL;    NS 
Choi. 

used  Compliance  was 
monitored  by  monthly  vis- 
iting the  dime  and  evahj- 
ated  by  a  physician  and 
dietitan       rather       than 

plasma  fatty  aarfs  conv 
posiSon  Amencikn  Heart 
Association  phase  lli  ditt 
was  used  as  basal  diet 

Steiner  et  al.  1969 

Randomized, 

8  weeks 

1.6  g  EPA  phis  DHA 

28  hypertensives. 

I   BP  for  self-reaxdod  and 

Considerable  systemabc  dif- 

Journal ot 

ptacebo-corttrofled 

-blind.  4 

blind  V  salad  oil. 

including  10  »vith 

casual  clinic-recorded;  NS 

ference   between   seffre- 

Hypertension  7 

crossover. 

weeks 

3  2  g  EPA  plus 

hypertriglycende- 

prostacyclin,  thromboxane. 

ported  and  dime -reported 

(suppi  3):S73. 

tollowed  by  non- 
blinded, 
uncontrolled 
ptnase. 

open. 

DHA  non-Wind. 

mia  or 

hypercholesterole- 
mia. 

BP  data  suggests  signifi- 
cant patient  bias,  delecta- 
ble by  fish-smell  belcNng. 
Ougntitative  date  not  pre- 
sented, making  compari- 
son with  other  BP  studies 
ditficulL 

S!*-4]i>«h  et  al. 

Non-blinded 

30  days 

7.5  g  EPA  plus 

14 

1  TGs,  VLDL  LDL;  t  HDL.. 

Patients  on  American  Heart 

1989 

uncontrolled. 

DHA/d  as 

hypercholeslerole- 

Association  phase  1  diet 

Att^efosc/erosfS 

SuperEPA 

mtcs  w/o 

for  at  least  3  mc  before 

79:157. 

• 

h>perthglycer.de- 
mics. 

entenng  the  study  and 
continue  tfie  same  dicl 
dunng  ttie  test  pencd. 

60688 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Relerencs 

Design 

Duration 

Amount 

Subjects 

Findings 

Comments 

Sweny  et  al.  1969 

Non^tXInded 

60  mg  EPA  plus 
DHA/kg 

14  adult  transplant 

I  TGs.  NS  Choi 

No    concurrent    oil    control 

Nephrology 

unconuolled. 

recipients. 

group,    uricontrolled    die- 

Dialysis 

(MaxEPA) 

tary  intake  except  dietary 

Transplanlaoon 

protein   intake   was    kept 

4:1070. 

constant.  Compliance  was 
not  monitored  and  Gl  side 
effect  was  not  reported. 
Antihypertensive  and  im- 
munosuppressive drugs 
were  administered. 

Takitnolo  el  al  1989 

Non-blinded 

30  days 

20  mL  MaxVita  5  6 

14  normal  healthy 

I   Tgs,  HDL;  NS  Choi 

There  was  no  side  effect  or 

Throfnhofus 

oncontrolled, 

g  EPA  2.6  g  DHA 

subjects.  4  were 

Gl    disturbance   was   re- 

Research 54  573 

partial  crossovef. 

hyperchoiesterole- 
mic  and 
hyperlipidemic. 

ported  when  20  mL  con- 
trol or  test  oil  was  taken 
In  a  single  dose.  Wheat 
germ  oil  containing  alpha 
linolenic  acid  was  used  as 
control  oil 

Urakaze  el  al  1939 

Non -blinded 

6  months 

1.5  g  EPA  07  g 

14  renal  alksgralt 

[    RBC  fillerability.  prevent- 

Non   specified    sardine    oil 

/Vep/won  53:102. 

uncontrolled. 

DHA/d  (source 

patients. 

ed   I  in  platelet  aggrega- 

concentrate    was     used. 

controlled  for 

rrat  specified). 

tion  in  controls. 

Food  intake  was  not  mon- 

dclosporin. 

itored  dunng  tfie  study  but 
EPA  content  in  RBC  was 
measured  for  compliance. 
Antihypertensive  and  im- 
munosuppressive drugs 
were  administered. 

VaceK  et  al  1989 

Double-blind 

6  weeks 

9  g  EPA  plus  DHA 
from  (MaxEPA)  v 

8  CHD  patients 

1      TGs;    NS    Choi,     LDL, 
HDL;  NS  angine. 

The  control  was  a  mixture 

Biomediane  and 

p!acebo<on  trolled 

of  palm   and   cottonseek 

Pharmacothera- 

crossovef. 

1:1  palm: 

oils.  No  fatty  acid  compo- 

peubcs 43:375. 

cottonseed  o«l 

sition  was  given  of  this 
control  oil  Dietary  intake 
was  not  controlled 

Valdini  et  al  1990 

Randomized, 

12  weeks 

18g  EPA  plus 

25 

I  TGs;NSChol,  LDL,  HDL.. 

Usual  diets,  small  but  practi- 

Journal of  Family 

double-blind. 

each. 

DHA/d  (MaxEPA) 

hypercholesterole- 

cal  dose;   some  patients 

Practice  30:55. 

placebo-controlled 
crossover. 

V  dive  0*1. 

mics. 

were  on  lipid  altenng 
medication  concurrently 

van  Houwelingen  et 

Multicenlef. 

6  weeks 

mackerel  (4  7  g 

84  healthy  males 

NS  Choi.  LDL:    !  TGs  at  3 

Excellent  design,  includes  2 

al  1990  American 

matched  controls 

EPA  +  DHA)  or 

and  6  weeks;  at  6  weeks 

week  run  in;  doesn't  dis- 

Journal of  Oinical 

by  TGs  and  blood 

meat  paste. 

t    apoB   V  meat  paste; 

tinguish  fish  from  n-3  fatty 

Numtion  by  Z92 

pressure 

NS  V  initial  on  meal  paste. 

acids,  large  ami  of  n-3s. 

Vessljy  and  Boberg 

Randomized  double- 

8  weeks 

10  g  MaxEPA  v 

14  non-insulin 

both   oHs     I     VLDL,   Choi, 

Indicates  potential  adverse 

1990  Jouma/o/ 

blind  placebo 

olive  oil 

dependent 

apoA-ll;  MaxEPA  also    1 

effect     on     glucose     by 

Internal  Medicine 

controlled 

diabetics. 

TGs.  BP.  but  NS  between 

omega-3  fatty  acids. 

228:165. 

crossover. 

treatments;     HbAi^.     glu- 
cose   disappearance     ( 
on  MaxEPA.    [    on  olive 
oil. 
t     arterial    compliance    in 

- 

Wahlqvist  et  al. 

Non-blinded 

7  day  diet 

100  g  fish/week 

31  healthy  22  non- 

Very  small  amount  of  fish 

1989  The  lancet 

uncontrolled. 

records. 

insulin-dependent 

fish    group;     I     posterkjr 

(rather   than   FO   supple- 

ii:944. 

diabetics. 

titDial  artery  resistance  in 
healthy  subiects. 

ment)  was  used  in  this 
study.  Fish  eaters  were 
defined  as  those  who  ate 
one  serving  (100  g)  or 
more  of  fish  in  a  week. 
No  total  and /or  a  range 
of  omega-3  fatty  acids 
was  given  in  the   study. 

Wetntraub  et  a< 

Non-fclinded 

25  days 

3  diets;  saturated 

8  healthy 
normolipidemic 

J    TGs.  Choi  more  by  FO 
than  safflower;    l    VLDL. 

The   fat   content   (42%)   of 

i  98a  Journal  of 

unconl/ciled. 

fat:  safflower  oil; 

the  diet  was  too  high  but 

Clinical 

FO  at  30%  61  lal. 

males. 

LDL.  HDL  comparable  v 

the    study    design    using 

Investigation 

saturated  fat  diet  except 

two  controls,  saturated  fat 

82:1884 

apoA   1  on  FO  V  saturat- 
ed fat. 

and  omega-6  fatty  acids 
was  good 

Wiltetal    1989 

RarKlomized, 

12  iweeks 

20  g  MaxEPA  v 

38  males  w 

!    TGs;    I    LDL;  NS  Choi. 
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Findings 
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Comments 


I  TGs.  NSChd.. 


I  Tgs.  HDU  NS  CHol.. 


t  RBC  fitterability.  prevent- 
ed I  in  platelet  aggrega- 
tion m  controls. 


le- 


nt 


1      TGs;    NS    Choi.    LDL, 
HDL;  NS  angine. 


I  TGs;  NS  Chd,  LDL.  HDL . 


NS  Ctid.  LDL;  1  TGs  at  3 
and  6  weeks;  at  6  weeks 
t  apoB  V  meat  paste; 
NS  V  initial  on  meat  paste. 

bolt)  oHs  I  VLDL.  Choi, 
apoAii;  MaxEPA  also  1 
TGs.  BP,  but  NS  between 
treatments;  HbA,„  glu- 
cose disappearance  t 
on  MaxEPA.  [  on  olive 
oil. 

}  arterial  compliance  in 
fish  group;  [  posterior 
litiial  artery  resistance  in 
healthy  subjects. 


J  TGs.  Choi  more  by  FO 
man  satflower;  (  VLDL. 
LDL.  HDL  comparable  v 
saturated  fat  diet  except 
apoA  1  on  FO  V  saturat- 
ed iat. 

I  TGs;  t  LDL:  NS  Choi. 
HDL.  apoA.  apoB. 


No  concurrent  oil  control 
group.  urx»ntrolled  die- 
tary intake  except  dietary 
protein  intake  was  kept 
constant.  Compliance  was 
rwt  monitored  and  Gl  side 
effect  was  not  reported. 
Antihypertensive  and  im- 
munosuppressive drugs 
were  administered 

There  was  no  side  eitect  or 
Gl  disturbance  was  re- 
ported when  20  mL  con- 
trol or  test  oil  was  taken 
in  a  single  dose  Wheat 
germ  oil  containing  alpha 
linolenic  acid  was  used  as 
control  oil 

Non  specified  sardine  oil 
concentrate  was  used. 
Food  intake  was  not  mon- 
itored dunng  the  study  but 
EPA  content  in  RBC  was 
measured  for  compliance 
Antihypertensive  and  im- 
munosuppressive drugs 
were  administered 

The  control  was  a  mixture 
ol  palm  and  cottonseek 
oils.  No  fatty  acid  compo- 
sition was  given  of  this 
control  oil.  Dietary  intake 
was  rK>t  controlled 

Usual  diets,  small  but  practi- 
cal dose;  some  patients 
were  on  lipid  altenng 
medication  concurrently 

Excellent  design,  includes  2 
week  run  in;  doesn't  dis- 
tinguish fish  from  n-3  fatty 
acids,  large  ami  of  n-3s. 

Indicates  potential  adverse 
effect  on  glucose  by 
omega-3  fatty  acids. 


Very  small  amount  of  fish 
(rather  than  FO  supple- 
ment) was  used  in  this 
study.  Fish  eaters  were 
defined  as  those  who  ate 
one  serving  (tOO  g)  or 
more  of  fish  in  a  week. 
No  total  and /or  a  range 
of  omega-3  fatty  acids 
was  given  in  the   study. 

The  fat  content  (42%)  of 
tt>e  diet  was  too  high  but 
the  study  design  using 
two  controls,  saturated  fat 
arxj  omega-6  fatty  acids 
was  good 

Patients  were  on  American 
Heart  Association  step 
one  low  cholesterol,  low 
sat  fat  diet  and  large 
amount  of  FO  (20  g/p/d) 
was  used.  No  Gl  side 
effect  was  reported.  Com- 
pliance was  monitored  by 
blinded  pill  count  and 
questionnaire  rattier  than 
plasma  lipid  analysis. 
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Table  2.— Omega-3  Fatty  Acids  and  Coronary  Heart  Disease:  Clinical  Studies— Continued 


Reference 


Design 
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Zucker  et  al.  1988 
Artherosderosis 
73:13. 
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6  weeks.. 


3.2  g  EPA  2  2  g 
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safflower  oil. 
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hypertipoproteine- 
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type  IV  hyperlipoproteine- 
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HDL  among  normals. 


Safflower  oil  was  used  as 
control  oil.  Ttte  study 
design  was  double  t>iind 
Ixit  many  of  tt>e  sut>iects 
reported  identify»ng  ttie 
FO  by  its  characteristic 
aftertaste  This  is  one  of 
tt>e  very  few  article  re- 
ported FO  aftertaste  m  a 
double  t>iir>d  study 


Abbreviations  used:  NS.  not  statistically  significantly  different;  Choi,  cholesterol;  VLDL.  very  tow-density  lipoprtein  cholesterol;  LDL.  tow-density  lipoprotein 
cholesterol;  HDL,  high-density  lipoprotein  cholesterol,  TGs,  tnglycerides;  apoA,  apoprotein  A  (a  protein  in  high-density  lipoprtoe»n);  apoB:  apoprotein  B  (a  protein  in 
tow-density  lipoprotein);  apoE,  apoprotein  E  (a  protein  in  many  lipoproteins,  most  notably  VLDL  and  HDL;  CHD,  coronary  tieart  disease;  FO.  fish  oK;  TXB. 
thromtoxane;  TPA,  tissue  plasminogen  activator;  PAI,  plasminogen  activator  inhibitor;  v,  versus;  /d  per  day. 

|FR  Doc.  91-27166  Filed  11-26-91;  8:45  am| 

WLUNa  COOC  41W-01-M 


21  CFR  Part  101 
[Docket  No.  91N-0094] 
RIN  090S-AB67 

Food  Labeling:  Health  Claims;  Calcium 
and  Osteoporosis 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
authorize  the  use  on  food  labels  and  in 
labeling  of  health  claims  relating  to  the 
association  between  calcium  and 
osteoporosis.  FDA  has  reviewed  the 
available  scientific  data  under  the 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  of  1990.  Based  on  its 
review,  FDA  has  tentatively  concluded 
that  there  is  significant  scientific 
agreement  among  qualified  experts  that 
this  data  supports  that  calcium  intake 
has  a  significant  impact  on  bone  health. 
The  agency  proposes  that  for  a  product 
to  be  eligible  to  bear  such  a  claim,  one 
serving  of  the  product  must  contain  a 
minimum  of  20  percent  of  the 
Recommended  Daily  Intake  (RDI)  for 
calcium  or  180  milligrams  (mg)  in  an 
assimilable  form. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (UFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Mona  S.  Calvo,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-265).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-9564. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (Pub  L  101- 
535)  (the  1990  amendments),  which 
amend  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  The  1990 
amendments,  in  part,  authorize  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  to  issue  regulations 
authorizing  nutrient  content  or  health 
claims  on  the  label  or  labeling  of  foods. 
With  respect  to  health  claims,  the  new 
provisions  provide  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  section 
403(r)(l)(B)  of  the  act  (21  U.S.C. 
343(r)(l)(B)). 

Published  elsewhere  in  this  issue  of 


that  the  claim  is  supported  by  such 
evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(a)(ii).  {b)(l)(A)(vi).  and 
(b){l)(A){x))  that,  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act  (21  U.S.C. 
343(r)],  and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  calcium  and  osteoporosis, 
meet  the  requirements  of  the  act.  In  this 
document,  the  agency  will  consider 
whether  a  label  or  labeling  claim  '^n 
food  or  food  products,  including 
conventional  foods  and  dietary 
supplements,  on  the  relationship 
between  calcium  and  osteoporosis 
would  be  justified  under  the  standard 
proposed  in  the  companion  document 
entitled  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food." 

FDA  has  followed  the  general 
concepts  and  criteria  proposed  in  the 
companion  document  in  considering 
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to  establish  general  requirements  for 
health  claims  that  characterize  the 
relationship  of  nutrients,  including 
vitamins  and  minerals,  herbs  or  other 
nutritional  substances  (referred  to 
generally  as  "substances")  to  a  disease 
or  health-related  condition  on  food 
labels  and  in  labeling.  In  this  companion 
document,  FDA  has  tentatively 
determined  that  such  claims  would  be 
justiHed  only  for  substances  in  dietary 
supplements  as  well  as  in  conventional 
foods  if  the  agency  determines  based  on 
the  totality  of  the  publicly  available 
scientific  evidence  (including  evidence 
from  well-designed  studies  conducted  in 
a  manner  which  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles)  that  there  is 
significant  scientific  agreement  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims. 


on  the  labels  and  labeling  of  food  of 
health  claims  for  calcium  and 
osteoporosis.  In  the  companion 
document,  FDA  has  proposed  that,  in 
evaluating  whether  support  exists  for  a 
health  claim,  it  will  consider  the  levels 
and  safety  of  a  nutrient  within  the 
context  of  its  use  in  the  daily  diet. 
Before  a  health  claim  for  a  particular 
nutrient  will  be  authorized,  it  is 
necessary  that  the  nutrient  be  safe  and 
lawful  for  use  in  food  at  the  level  found 
to  have  an  effect  on  a  disease  or  health 
condition. 

Thrtopic  of  calcium  and  osteoporosis 
involves  a  substance  which  has 
recognized  uses  both  as  a  component  of 
food  and  of  drugs.  The  agency  has 
looked  at  all  data  relevant  to  this  topic 
whether  the  data  involved  tests  at 
dietary  levels  or  at  therapeutic  levels. 
The  agency  thought  this  necessary  to 
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ensure  the  completeness  of  fts  review. 
However,  the  agency  emphasizes  that 
this  proposal  is  only  about  whether  a 
claiat  has  been  )asUfied  for  calcium  and 
food.  A  component  of  food  must  be  safe 
in  ihfc  context  of  the  daily  diet  On  the 
other  hand  drugs  may  be  used  even  if 
they  present  questions  of  safety  to  the 
general  popalation.  and  even  to  the 
population  being  treated,  on  the  basis 
that  there  is  a  benefit  from  its  use  that 
outweighs  the  potential  risk. 

B.  Definitioa  and  Disease  Prevalence. 
Morbidity.  Mortality,  and  Health  Costs 

Osteoporosis  is  a  disease 
characterized  by  low  bone  mass,  where 
the  internal  structure  of  the  bone  has 
been  eroded  to  the  extent  that  even 
slight  trauma  will  cause  the  bone  to 
fracture  easiiy  (Ref.  7^  An  estimated  75 
mitiioa  people  are  af^icted  witfi 
ostcopcvosis  in  the  llRited  States, 
Europe,  and  Japan  (Ref.  7).  These 
estimates  include  one  in  three  women 
over  65  years  and  nore  than  half  the 
elderly  men  and  women  over  75  years. 

Osteoporoflis  causes  more  than  t,3 
million  fractures  per  year  in  the  Doited 
States,  typically  invoivfng  the  spine. 
wrisU  hip  and  ribs  (Ref.  109-}.  Because 
life  expectancy  in  the  United  States  will 
soon  average  in  the  eighties, 
osteoporosis  is  expected  to  affect  an 
even  larger  proportion  of  our  popuUtion 
(Ref.  20].  By  age  80,  approximately  40 
percent  of  ail  women  will  have 
sustained  a  wcdge-typc  fracture  of  the 
spine,  a  common  source  of  pain., 
disability,  and  defomiHy,  resulting  in 
progressive  loss  of  height  with  age  (Ref. 
109). 

Fractures  of  the  hip.  however,  have 
the  greatest  health  and  economic 
impact,  hi  1985,  approximately  250,000 
hip  fractures  occurred  in  the  United 
States,  primarily  in  persons  over  age  45 
(Refs.  2fr  and  101).  An  estimated  12  to  20 
percent  of  the  hip  fracture  victims  die 
within  the  year  following  the  fracture 
(Ref.  83].  Among  those  that  do  survive,  a 
significarrt  proportion  never  regain  their 
prefracture  independence  and  require 
varying  degrees  of  nursing  and  often 
permanent  custodial  care  (Ref.  7]. 

Estimates  of  the  annnaF  financial  costs 
of  osteoporosis  in  the  United  States, 
based  primarily  on  the  cost  of 
hospitalization  and  aorte  and  long-term 
care  services  were  $6.1  billion  dollars  in 
1984  (Ref.  5)  and  are  currently  thoyght  to 
exceed  $10  billion  dollars  (Ref.  8). 

C.  Risk  Factors  and  Populations  at  Risk 

The  most  inrportant  risk  factors  for 
osteoporosis  and  associated  bone 
fractures  are  age.  gendier  race 
(Caucasian  or  Asian),  uid  hormonal 
status  (Refs.  1.  2.  3.  5,  7, 10,  83.  and  109). 


For  women,  hormonal  changes 
associated  with  menopause  (natural  or 
premature  cessation  of  the  menstnral 
cycle)  places  them  at  increased  risk 
(Ref.  118).  hi  addition,  evidence  exists 
identifying  low  dietary  calcium, 
cigarette  smoking,  and  alcohol  intake  as 
factors  in  the  development  of 
osteoporosis  (Refs.  2.  8,  and  109).  In 
general,  factors  that  impair  maximum 
bone  formation  early  in  life  and  those 
that  underlie  excess  postmenopausal 
and  age-associated  bone  loss  later  in  life 
will  predispose  persons  to  osteoporosis. 

D.  Calcium's  Nutrient  and  Physiologic 
Function 

The  human  body  contains 
approxinrately  1,000  grams  (g)  of 
calcium.  99  percent  of  which  is  found  in 
the  skeleton  and  a  small  but  very 
important  1  percent  is  found  in  the 
plasma  and  soft  tissues  (Ref.  21^ 
Calcium  is  an  essential  nutrient.  In 
terms  of  its  physiolo^cal  function, 
calcium  is  probably  one  of  the  most 
critical  minerals  in  the  body.  Within 
bone,  calcium  provides  structure  and 
support.  The  bone's  exckangeable 
calcium  pool  allows  for  calcium  storage 
that  caa  be  readily  released  in  times  of 
need.  When  this  pool  is  exhausted,  bone 
can  be  resorbed.  that  is>  physically 
broken  down  to  release  needed  calcium 
(Ref.  100^  Within  plasma  and  cells, 
calcium  functions  in  bone 
mineralization,  blood  clotting, 
membrane  stability  and  permeability, 
nerve  conduction,  muscle  contraction, 
cellular  secretion,  regulation  ofion 
transport,  enzymatic  activity,  and  cell 
growth  and  differentiation  (Refs.  21  and 
100).  Plasma  calcium  levels  are 
maintained  within  a  very  narrow  range 
through  the  interaction  of  three 
hormones  whose  actions  raise  or  lower 
the  calcium  levels  appropriately  in  order 
to  maintain  proper  physiologic  function 
(Ref.  WO]. 

WhSe  bone  can  serve  as  a  temporary 
source  of  calcium  during  acute 
physiologic  need,  the  body  is  dependent 
on  dietary  intake  as  the  ultimate  source 
of  calcium  to  replete  the  skeletal 
reserves  (Ref.  §7).  When  increased 
demand  for  calcium'  resslts  in  excessive 
resorption  of  calcium  from  bone,  the 
structural  support  function  of  bone  is 
compromised,  and  the  bone  breaks 
easily  (Refs.  21  and  30). 

Because  of  its  essential  function  in  the 
maintenance  of  plasma  calcium  within 
such  narrow  limits,  bone  is  constantly 
turning  over  and  remodeling  and  thus 
remains  a  dynamic  tissue  throughout 
life.  The  process  of  bone  remodeling 
consists  of  ^e  tightly  coupled  actions  of 
bone  resorptioa  and  bone  formation.  It 
is  thought  that  through  changes  rn  bone 


remodeling  activity,  factors  surh  as 
dietary  calcium,  exercise  and  hormonal 
activity  modulate  the  rate  of  bone  loss 
or  gain  (Refs.  34  and  64). 

The  need  for  calcium  throughout  life 
varies  with  bone  remodeling  activity 
and  is  reflected  in  the  dietary  guidelines 
for  calcium  intake,  which  suggest 
highest  intake  during  adolescence  and 
early  adult  life  when  the  greatest  net 
growth  of  bone  occurs  (Ref.  3).  Many 
experts  argue  that  because  of  the 
increase  in  the  bone  resorption 
component  of  the  remodeling  activity 
that  occrrrs  at  menopause  in  women, 
there  is  also  a  need  for  greater  calcium 
intake  at  this  stage  of  life  (Refs.  23  and 
67). 

E.  Importance  of  Peak  Bone  Mass  and 
Its  Relation  to  Calcium 

Peak  bone  mass,  the  total  quantrty  of 
bone  present  at  skeletal  maturity,  may 
have  the  greatest  bearing  on  whether  or 
not  a  person  is  at  risk  of  devettqjing 
osteoporosis  later  in  life.  Most  bone 
experts  support  the  idea  that  the  best 
way  to  reduce  the  risk  of  osteoporosis  is 
to  maximize  the  amount  of  bone  formed 
at  skeletal  maturity  which  occurs  by 
approximately  age  35  (Refs.  2. 10. 16. 64. 
and  91  J.  Experts  a^ee  that  two  factors, 
adequate  calcium  intake  and  physical 
activity,  are  critical  to  maximizing  the 
amount  of  bone  formed  at  skeletal 
maturity  (Refs.  67. 91. 109.  and  118].  It  is 
also  widely  held  that  if  calcium  intake  is 
not  adequate  during  childhood, 
adolescence,  and  early  adulthood,  full 
skeletal  potential  may  not  be  attained 
(Refs.  16,  37  and  64). 

Throughout  life,  bone  is  constantly 
changing  and  remodeling,  but  the 
components  of  bone  remodeling,  that  is 
the  rates  of  bone  resorption  and 
formation,  differ  at  different  stages  of 
the  life  cycle.  At  puberty,  bone 
formation  occurs  at  an  accelerated  rate 
which  results  in  an  increase  in  both  the 
length  and  density  (mass)  of  bone  (Ref. 
118).  While  little  to  no  further  growth  in 
length  is  experienced  after  the 
pubescent  growth  spurt,  bone  continues 
to  grow  in  width  and  in  mass  adding 
approximately  10  percent  or  more  mass 
over  the  next  10  to  15  years  (Refs.  63 
and  118).  This  later  phase  is  known  as 
the  period  of  consolidation  and 
continues  until  about  35  years  of  age,  at 
which  time  a  person  is  considered  to  be 
at  peak  bone  mass  or  skeletal  maturity 
(Refs.  10  and  118). 

At  midlife,  between  the  ages  of  about 
35  to  45.  bone  continues  to  remodel,  but 
bone  mass  is  maintained  without  change 
(balanced  rate  of  resorption  and 
formation].  Thereafter,  bone  is  lost  at  a 
constant  rate  of  0.3  to  (K5  percent  per 
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remodeling  activity,  factors  surh  as 
dietary  calcium,  exercise  and  hormonal 
activity  modulate  the  rate  of  bone  loss 
or  gain  (Refs.  34  and  64). 

The  need  for  calcium  throughout  life 
varies  with  bone  remodeling  activity 
and  is  reflected  in  the  dietary  guidelines 
for  calcium  intake,  which  suggest 
highest  intake  during  adolescence  and 
early  adult  life  when  the  greatest  net 
growth  of  bone  occurs  (Ref.  3).  Many 
experts  argue  that  because  of  the 
increase  in  the  bone  resorption 
componen*  of  the  remodeling  activity 
that  occirrs  at  merropause  in  women, 
there  is  also  a  need  for  greater  calcium 
intake  at  this  stage  of  life  (Refis.  23  and 
67). 

E.  Importance  of  Peak  Bone  Afass  and 
Its  Relation  to  Calcium 

Peak  bone  mass,  the  total  qaanttty  of 
bone  present  at  skeletal  maturity,  may 
have  the  greatest  bearing  on  whether  or 
not  a  person  is  at  risk  of  deveioping 
osteoporosis  later  in  life.  Most  bone 
experts  support  the  idea  that  the  best 
way  to  reduce  the  risk  of  osteoporosis  is 
to  maximize  the  amount  of  bone  formed 
at  skeletal  maturity  which  occurs  by 
approximately  age  35  (Refs.  2. 10, 16. 64, 
and  91).  Experts  a^ee  that  two  factors, 
adequate  calcium  intake  and  physical 
activity,  are  critical  to  maximizing  the 
amount  of  bone  formed  at  skeletal 
maturity  (Refs.  67,  31, 109,  and  118).  II  is 
also  widely  held  that  if  calcium  intake  is 
not  adequate  during  childhood, 
adolescence,  and  early  adulthood,  full 
skeletal  potential  may  not  be  attained 
(Refs.  16.  37  and  64). 

Throughout  life,  bone  is  constantly 
changing  and  remodeling,  but  the 
components  of  bone  remodeling,  that  is 
the  rates  of  bone  resorption  and 
formation,  differ  at  different  stages  of 
the  life  cycle.  At  puberty,  bone 
formation  occurs  at  an  accelerated  rate 
which  results  in  an  increase  in  both  the 
length  and  density  (mass)  of  bone  (Ref. 
118).  While  little  to  no  further  growth  in 
length  is  experienced  after  the 
pubescent  growth  spurt,  bone  continues 
to  grow  in  width  and  in  mass  adding 
approximately  10  percent  or  more  mass 
over  the  next  10  to  15  years  (Refs.  63 
and  118).  This  later  phase  is  known  as 
the  period  of  consolidation  and 
continues  until  about  35  years  of  age,  at 
which  trme  a  person  is  considered  to  be 
at  peak  bone  mass  or  skeletal  maturity 
(Refs.  10  and  118). 

At  midlife,  between  the  ages  of  about 
35  to  45v  bone  eontimies  to  remodel,  but 
bone  mass  is  m»intained  without  change 
(balanced  rate  of  resorption  and 
formation).  Thereafter,  bon^  is  lost  af  a 
constant  rate  of  0.3  to  Oi5  percent  per 
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year  in  both  men  and  women  (greater 
rate  of  bone  resorption)  (Ref  20).  Prior 
to  and  after  menopause,  women  lose 
bone  at  a  faster  rate  (2  to  5  percent  per 
year)  than  men,  but  eventually  return 
(between  about  60  and  70  years  of  age) 
to  the  same  rate  of  bone  loss  as  men 
(Ref  20).  During  the  menopause,  a 
decrease  in  the  female  hormone 
estrogen  is  the  factor  underlying  this 
rapid  rate  of  bone  loss  (Refs.  20,  90,  and 
118). 

The  postulated  mechanism  underlying 
the  relationship  of  adequate  calcium 
intake  and  optimal  peak  bone  mass  to 
the  reduced  risk  of  osteoporosis  relates 
to  the  assumption  that  since  all  persons 
lose  bone  with  age.  those  with  higher 
bone  mass  at  maturity  take  longer  to 
reach  the  critically  reduced  mass  at 
which  fractures  occur  with  minimal 
trauma  (Ref  20).  Genetic  factors 
probably  have  the  greatest  influence  on 
setting  the  upper  limit  of  an  individual's 
peak  bone  mass  (Ref  64).  One 
explanation  why  men  have  a  lower 
incidence  of  osteoporosis  than  women  is 
that  men  are  genetically  programmed  to 
have  a  higher  peak  bone  mass  (Ref.  74). 

Racial  differences  observed  in  the 
incidence  of  osteoporosis  are  also 
thought  to  be  related  to  differences  in 
genetically  determined  upper  limits  of 
bone  mass.  For  example,  Caucasian 
women,  particularly  those  of  northern 
European  ancestry,  experience  the 
highest  incidence  of  osteoporosis  related 
bone  fracture,  while  American  women 
of  African  heritage  have  greater  bone 
density  and  significantly  lower 
(approximately  50  percent)  fracture 
rates  (Refs.  28,  4. 118,  and  136).  Experts 
suggest  that  the  greater  initial  bone 
density  (peak  bone  mass)  observed  in 
African  Americans  explains  why  they 
have  fewer  osteoporotic  fractures  than 
Caucasians  and  Asians  (Ref.  28,  41,  89, 
and  118).  Nevertheless,  weight  bearing 
•  exercise  and  diet  can  also  influence  the 
maximal  amount  of  bone  achieved,  and 
unlike  genetic  factors,  diet  and  exercise 
can  be  easily  manipulated  (Refs.  10,  78. 
102.  and  109). 

F.  Role  of  Calcium  After  Peak  Bone 
Mass 

Bone  density  later  in  life  depends  on 
both  the  amount  of  bone  made  during 
growth  (peak  bone  mass)  and  the 
subsequent  rate  of  bone  loss  after 
maturity.  The  impact  of  dietary  calcium 
on  bone  loss  that  occurs  between  ages 
35  to  45  or  after  peak  bone  mass  is 
achieved  but  before  menopause,  is 
unclear,  because  limited  data  are 
available  characterizing  the  rate  of  bone 
loss  that  occurs.  Maintenance  of  an 
adequate  calcium  intake  during  the 
onset  of  menopause  at  about  45  to  50 


years  of  age  is  important  and  may  help 
to  slow  the  rapid  loss  of  bone  at  this 
time  (Refs.  47  and  102).  However, 
because  the  rapid  rate  of  bone  loss  that 
occurs  early  in  menopause  is  largely  the 
result  of  the  hormonal  changes 
associated  with  the  onset  of  menopause, 
a  high  dietary  calcium  intake  alone  will 
not  effectively  slow  the  rate  of  loss 
during  this  period  of  early  hormone 
withdrawal  in  women  (Refs.  7.  52, 109, 
and  120).  Failure  of  men  to  experience 
this  period  of  accelerated  bone  loss 
resulting  from  hormonal  withdrawal  is 
another  explanation  for  the  sex 
difference  observed  in  the  incidence  of 
osteoporosis  (Refs.  20  and  118). 

G.  Summary  of  Mechanism  of  Action  of 
Calcium 

Current  scientiBc  thought  suggests 
that  there  are  two  mechanisms  through 
which  calcium  intake  may  influence 
bone  remodeling  and  ultimately,  the  risk 
of  osteoporosis  and  related  bone 
fracture.  The  first  mechanism  involves 
maximizing  the  amount  of  bone  that  is 
formed  at  skeletal  maturity  and  the 
second  involves  slowing  the  rate  of  bone 
loss  with  age.  Both  mechanisms  would 
allow  an  individual  to  maintain  a  higher 
bone  mass  later  in  life,  thereby  reaching 
the  critical  fracture  threshold  much  later 
in  life. 

//.  Regulatory  History 

1.  Calcium 

Calcium-containing  food  ingredients 
are  used  in  food  for  a  number  of 
functional  effects.  In  preparing  this 
proposal,  the  agency  identified  those 
ingredients  currently  in  use  and  their 
functions,  conditions  of  use.  and  limits 
on  the  level  for  which  they  can  be  added 
to  food  (Ref.  33).  For  the  uses  of  these 
ingredients  in  food  to  be  lawful,  they 
must  be  either  generally  recognized  as 
safe  (GRAS),  or  affirmed  as  GRAS  by 
FDA.  listed  in  the  food  additive 
regulations,  or  subject  to  a  prior 
sanction.  Of  the  36  or  more  calcium- 
containing  ingredients  identified  by  the 
agency  as  currently  in  use.  only  the 
following  10  compounds  have  been 
demonstrated  to  FDA's  satisfaction  to 
be  safe  and  lawful  for  use  in  a  dietary 
supplement,  or  as  a  nutrient  supplement 
by  FDA:  calcium  carbonate,  calcium 
citrate,  calcium  glycerophosphate, 
calcium  oxide,  calcium  pantothenate, 
calcium  phosphate,  calcium 
pyrophosphate,  calcium  chloride, 
calcium  lactate,  and  calcium  sulfate. 

FDA  also  allows  the  addition  of 
cdlcium-containing  compounds  to 
certain  foods  for  the  purpose  of 
fortification,  under  standards  of  identity. 
Examples  of  the  foods  in  which  calcium 


fortification  (in  mg  per  pound  (mg/lb))  is 
allowed,  and  the  permitted  levels  of 
fortification  in  mg  per  pound  (mg/lb), 
include:  136.115  Enriched  bread,  permits 
the  addition  of  600  mg/lb;  137.260 
Enriched  flour,  may  contain  960  mg/lb: 
137.260  Enriched  corn  meal,  may 
contain  up  to  750  mg/lb;  137.350 
Enriched  rice,  may  contain  up  to  1,000 
mg/lb;  139.115  Enriched  macaroni, 
139.155  Enriched  vegetable  noodle 
product,  and  139.165  Enriched  noodle 
products,  may  contain  up  to  625  mg/lb 
respectively;  139.120  Milk  macaroni, 
calcium-containing  milk  solids  content 
not  less  than  3.8  percent  of  the  weight  of 
the  finished  product:  139.121  Nonfat 
milk  macaroni  products,  finished 
product  contains  up  to  25  percent 
calcium-containing,  nonfat  milk  solids: 
163.130  Milk  chocolate;  163.135 
Buttermilk  chocolate;  163.140  Skim  milk 
chocolate;  and  163.145  Mixed  dairy 
product  chocolates,  contain  not  less 
than  3.66  percent  and  up  to  12  percent 
by  weight  calcium-containing  milk 
solids. 

2.  Health  Claims 

In  the  Federal  Register  of  August  4. 
1987  (52  FR  28843),  FDA  published  a 
proposal  to  amend  the  food  labeling 
regulations  to  codify  and  clarify  the 
agency's  policy  on  the  appropriate  use 
of  health  claims  on  food  labeling.  The 
comments  received  on  this  proposal 
strongly  opposed  the  use  of  the  health 
claims.  In  the  Federal  Register  of  August 
8. 1989  (54  FR  32610),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
that  asked  for  public  comment  on  how 
to  reasonably  permit  the  use  of  health 
claims  on  food  labels  that  link  food 
components  to  reduction  of  risk  of 
chronic  disease.  In  the  Federal  Register 
of  February  13, 1990  (55  FR  5176),  FDA 
withdrew  the  1907  proposal  and 
reproposed  a  regulation  outlining  how 
the  agency  would  allow  health  claims. 
Calcium  and  osteoporosis  were  among 
the  specific  diet  and  disease 
relationships  mentioned  in  these 
documents.  However,  on  November  8, 
1990,  as  stated  above.  Congress  passed 
the  1990  amendments.  This  action  is 
being  taken  in  response  to  those 
provisions. 

/.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  has  reviewed  all  relevant 
scientific  evidence  on  calcium  and 
osteoporosis.  This  evidence  included   '  . 
several  recent  Federal  government 
reports:  "The  Surgeon  General's  Report 
on  Nutrition  and  Health"  (Ref  1):  the 
National  Institutes  of  Health's  (NIH) 
"Osteoporosis  Report  of  the  1984 
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Consensus  Development  Conference  on 
Osteoporosis"  (Ref.  6);  the  NIH  1964  and 
1986  "Osteoporosis — Caase.  Treatment, 
Prevention"  (Ref.  5):  FDA  "Proceedings 
of  the  National  Conference  on  Women's 
Health  Series — Special  Topic 
Conference  on  Osteoporosis"  (Ref.  10); 
the  Department  of  Health  and  Human 
Service* (DHHS)  "Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives  '  (Ref.  11);  the 
1990  International  Conference 
sponsored  in  part  by  NIH,  "Consensus 
Development  Conference:  Prophylaxis 
and  Treatment  of  Osteoporosis"  (Ref.  7); 
and  the  DHHS  "Osteoporosis:  Research, 
Education,  and  Health  Promotion"  (Ref. 

8). 

Other  authoritative  documents  used 
included:  the  National  Academy  of 
Science's  (NAS)  "Diet  and  Healthc 
Implications  for  Reducing  Chronic 
Disease  Risk"  (ReL  2);  the  NAS 
"Recommended  Dietary  Allowances " 
(ReL  3);  the  World  Health 
Organization's  (WHO)  "Diet,  Nutrition, 
and  the  Prevention  of  Chronic  Diseases" 
(Ref.  9);  the  Life  Science's  Resrarch 
Organization  (LSRO)  "Calcium  and 
Osteoporosis  Report"  (Ref.  13);  and  the 
NAS  "Nutrition  During  Pregnancy 
Reporf  (Ref.  12). 

The  agency  considered  the 
conclusions  reached  by  these  documents 
in  light  of  the  findings  of  human  studies 
and  new  review  articles  in  the  scientific 
literature  published  subsequent  to  these 
documents.  To  assure  that  its  review  of 
relevant  e\'idence  was  complete,  FDA 
requested  in  the  Federal  Register  of 
March  2a,  1991  (56  FR 12932).  scientific 
data  and  information  on  the  10  specific 
topic  areas  identified  in  the  1990 
amendments.  The  topic  of  calcium  and 
osteoporosis  was  among  the  10  subjects 
on  which  the  agency  requested 
information. 

/.  Comments  in  Response  to  FDA 
Request  for  Data  and  Information 

In  response  to  FDA's  March  28, 1991 
request  for  information  other  than  that 
available  in  the  authoritative  documents 
cited  in  the  Federal  Register,  the  agency 
received  comments  from  17  sources. 
These  sources  included  seven 
manufacturers  of  calcium  supplements 
or  calcium  containing  food  products, 
three  products  or  commodity  interest 
groups,  two  consumer-public  health 
interest  groups,  two  academic 
institutions,  two  private  citizens,  and 
representatives- of  the  Canadian 
government  These  comments  are 
described  bciefly  here  and  will  be 
considered,  as  appropriate,  througbout 
the  text  of  this  document 

The  majority  of  the  comments 
supported  a  hetdtb  claim  proposal 


relative  to  calcium  and  osteoporosis, 
with  only  two  comments,  from  a  private 
citizen  and  from  the  Canadian 
government  opposing.  A  corament  from 
a  consumer  advocate  group  urged  FDA 
to  be  cautious  and  consider  the 
consumer  first  and  foremost  when 
making  its  decision.  Comments  from  an 
academic  institution  and  from 
supplement  manufacturers  provided 
information  purporting  to  demonstrate 
the  effectiveness  of  a  particular  type  of 
calcium  supplement  or  food  additive 
(fortificant)  because  of  claimed  superior 
bioavailability.  The  majority  of  the 
comments  provided  references  or 
reviews  of  the  calcium  and  osteoporosis 
relationship  all  of  which  were  taken  into 
consideration  in  preparing  the  science 
review. 

II.  SciexKe  Review 

A.  Federal  Government  and  Other 
Reports 

FDA  identified  seven  documents  in 
the  Federal  Register  of  March  28, 1991, 
that  reviewed  or  made 
recommendations  relative  to  the 
caicium-osteoporosis  health  relationship 
(Refs.  1  through  6,  and  10).  In  addition, 
FDA  considered  the  published 
conclusions  of  several  recent 
government-sponsored  conferences  and 
reports  and  authoritative  reviews  (Refs. 
7.  8,  9. 11. 12  and  IJ). 

Comparing  the  conclusions  from  the 
first  consensus  conference  on 
osteoporosis  sponsored  by  NIH  in  1984 
(Refs.  5  and  6)  to  the  most  recent  NIH- 
sponsored  consensus  conference  held  in 
October  1990  (Ref.  7}.  there  is  an 
evolution  in  thought  concerning  the 
importance  of  calciiun  intake  to 
osteoporosis. 

Changes  in  the  recommended  levels  of 
calcium  intake,  and  also  changes  in 
target  population  emphasis  have  in  large 
part  mirrored  important  clinical  and 
epidemiological  findings  over  the  last 
decade.  Initial  emphasis  was  on  a  higher 
calcium  intake  for  adults,  with  particular 
focus  on  postmenopausal  women  (Refs. 
5  and  6).  The  1964  NIH  report  suggested 
that  aH  adults  should  consume  more 
than  the  1980  Recommended  Daily 
Allowance  (itDA)  of  800  mg  of  calcium: 
"Adtdt  women  and  probably  adult  men 
should  have  a  total  daily  intake  of  1.000 
mg  of  calcium  and  women  past 
menopause,  not  on  estrogen  theraf^y. 
need  1,500  mg  daily"  (Ref.  5). 

NIH  republished  this  document  in 
1986  ^ef.  5)  with  the  following  caveat: 
"It  has  not  yet  been  proven  by 
convincing  scientific  evidence  that  a 
high  calcium  intake  will  prevent 
osteoporosis."  This  qualification 
reflected  the  resuAs  of  studies  that 


failed  to  show  that  calchim  intake 
above  the  RDA  or  high  calcium  intake 
slowed  bone  loss  in  postmenopausal 
women  (Refs.  109. 119  and  120). 

The  current  focus  presented  at  the 
1990  "Consensus  Development 
Conference:  Prophylaxis  and  Treatment 
of  Osteoporosis"  shifts  the  emphasis  on 
calcium  intakes  from  older  to  younger 
individuals  who  are  still  actively  laying 
down  bone  and  recognizes  that  dietary 
calcium  intakes  below  1,000  mg  per  day 
of  dietary  calcium  are  adequate  for 
adults  (Ref.  7).  The  panel  concluded  that 
adequate  calcium  intake  at  all  stages  of 
life  was  a  prerequisite  for  normal  bone 
growth  and  attainment  of  peak  bone 
mass.  However,  it  also  concluded  that  a 
high  calcium  intake  is  not  as  effective  as 
a  combination  of  adequate  dietary 
calcium  and  estrogen  therapy  in 
blunting  the  accelerated  bone  loss 
during  menopause.  The  panel  also 
recognized  that  inadequate  calcium 
intake  is  a  risk  factor  for  osteoprosis, 
citing  a  minimum  intake  of  800  mg 
calcium  per  day  for  all  adults,  and  that 
"higher  amounts  are  required  in 
childhood  adolescence,  pregnancy, 
lactation,  and  old  age." 

While  the  authoritative  documents 
may  present  varying  guidelines  for 
adequate  calcium  intake,  ranging  from 
800  to  1,500  mg  per  day  for  adults,  they 
are  unanimous  m  their  reconmiendation 
that  preventive  efforts  focus  on 
maximizing  peak  bone  mass  (Refs.  1 
through  3,  5,  6,  8  through  13).  All  of  these 
documents  emphasize  that  calcium 
intake  is  only  one  factor  in  this 
multifactorial  disease,  and  that  the 
exact  nature  of  the  association  between 
calcium  and  osteoporosis  is  still  unclear. 
The  documents  also  agree  that  low 
calcium  intake  is  a  risk  factor  in  the 
development  of  osteoporosis  and  may 
contribute  to  a  lower  peak  bone  mass  or 
accelerate  the  rate  of  bone  loss  with 
aging  (Refs.  1  through  3,  5,  6,  8  through 
13).  Tn  addition^  aH  these  documents 
emphasize  that  during  the  interval  of 
rapid  bone  loss  that  occurs  early  in 
menopause,  both  an  adequate  dietary 
intake  in  calcium  and  estrogen  therapy 
are  required  and  recognize  the  need  for 
men  and  women  to  maintain  adequate 
calcium  intake  later  in  life  (Refs.  1 
through  3.  5,  6.  &  through  13). 

The  1987  FDA  conferraice  recognized 
that  calcium  is  a  threshold  nutrient,  i.e., 
deleterious  effects  may  occur  below  a 
certain,  unknown  level  of  intake  (Ref. 
10).  The  NAS  report  on  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  emphasized, 
however,  that  potential  benefits  of 
calcium  intakes  above  the  RDA's  to 
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failed  to  show  that  calerum  intakes 
above  the  RDA  or  high  cafcium  intake 
slowed  bone  loss  in  postmenopausal 
women  (Refs.  109, 119  and  120). 

The  current  focus  presented  at  the 
1990  "Consensus  Development 
Conference:  Prophylaxis  and  Treatment 
of  Osteoporosis"  shifts  the  emphasis  on 
calcium  intakes  from  older  to  younger 
individuals  who  are  still  actively  laying 
down  bone  and  recognizes  that  dietary 
calcium  intakes  below  1,000  mg  per  day 
of  dietary  calcium  are  adequate  for 
adults  (Ref.  7).  The  panel  concluded  that 
adequate  calcium  intake  at  all  stages  of 
life  was  a  prerequisite  for  normal  bone 
growth  and  attainment  of  peak  bone 
mass.  However,  it  also  concluded  that  a 
high  calcium  intake  is  not  as  effective  as 
a  combination  of  adequate  dietary 
calcium  and  estrogen  therapy  in 
blunting  the  accelerated  bone  loss 
during  menopause.  The  panel  also 
recognized  that  inadequate  calcium 
intake  is  a  risk  factor  for  osteoprosis, 
citing  a  minimum  intake  of  800  mg 
calcium  per  day  for  all  adults,  and  that 
"higher  amounts  are  required  in 
chilcHiood  adolescence,  pregnancy, 
lactation,  and  old  age." 

While  the  authoritative  documents 
may  present  varying  guidelines  for 
adequate  calcium  intake,  ranging  from 
800  to  1,500  mg  per  day  for  adults,  they 
are  unanimous  rn  their  recommendation 
that  preventive  efforts  focus  on 
maximizing  peak  bone  mass  (Refs.  1 
through  3,  5.  6.  8  throngh  13).  All  of  these 
documents  emphasize  that  calcium 
intake  is  only  one  factor  in  this 
multifactorial  disease,  and  that  the 
exact  nature  of  the  association  between 
calcium  and  osteoporosis  is  still  unclear. 
The  documents  also  agree  that  low 
calcium  intake  is  a  risk  factor  in  the 
development  of  osteoporosis  and  may 
contribute  to  a  lower  peak  bone  mass  or 
accelerate  the  rate  of  bone  loss  with 
aging  (Refs.  1  through  3,  5,  6.  8  through 
13).  Tn  addition*  all  these  documents 
emphasize  that  during  the  interval  of 
rapid  bone  loss  that  occurs  early  in 
menopause,  both  an  adequate  dietary 
intake  in  calcium  and  estrogen  therapy 
are  required  and  recogmze  the  need  for 
men  and  women  to  maintain  adequate 
calcium  intake  later  in  life  (Refs.  1 
through  3.  5,  6.  8,  through  13). 

The  1987  FDA  conferCTiee  recognized 
that  calcium  is  a  threshold  nutrient,  i.e., 
deleterious  effects  may  occur  below  a 
certain,  unknown  level  of  intake  (Ref. 
10).  The  NAS  report  on  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  emphasized, 
however,  that  pot«ntia4  benefits  of 
calcium  intakes  abo\'e  the  RDA's  to 


prevent  osteoporosis  are  not  well 
documented  (Ref.  2). 

The  recommendations  for  a  particular 
level  of  dietary  calcium  intake  are  a  key 
point  of  difference  among  the  documents 
that  set  guidelines  (Refs.  2.  3.  5, 7,  and 
11).  "Recommended  Dietary 
Allowances,"  published  by  NAS 
recommended  an  extra  allowance  of 
calcium  to  permit  full  mineral  deposition 
through  age  24.  rather  than  through  age 
18,  as  in  the  1980  edition  of  the  calcium 
RDA  (Ref.  3).  The  NAS  made  this 
change  "to  ensure  a  calcium  intake  that 
allows  the  development  of  each 
individual's  genetically  programmed 
peak  bone  mass  during  the  formative 
years"  (Refs.  2  and  3).  Eariier 
recommendations  of  1,000  to  1.500  mg 
calcium  per  day  for  peri-  and 
postmenopausal  women  (Ref.  5)  did  not 
prevail,  and  the  1989  RDA  for  all  adults 
of  more  than  25  years  of  age  remained  at 
800  mg  per  day.  This  level  for  adults  was 
recommended  in  the  1990  consensus 
conference,  with  higher,  unstated  levels 
for  childhood,  adolescence,  pregnancy, 
lactation  and  old  age  (Ref.  7). 

In  summary,  these  documents  show 
general  agreement  that,  despite  the  lack 
of  conclusive  evidence,  the  data  are 
sufficiently  compelling  to  suggest  that 
maintaining  an  adequate  calcium  intake 
during  adolescent  and  early  adult  life 
may  help  to  maximize  peak  bone  mass 
and  ultimately  to  reduce  the  risk  of 
osteoporosis.  Adequate  calcium  intake 
during  the  peri-  and  postmenopausal 
period  in  women  and  in  elderly  men  is 
important,  but  alone,  high  calcium 
intakes  will  not  prevent  the  accelerated 
rate  of  bone  loss  which  normally  occurs 
in  peri-  and  early  post  menopause. 

B.  Recent  Scientific  Review  of  the 
Literature 

1.  Evidence  Reviewed 

A  number  of  important  studies  have 
been  published  since  the  publication  of 
the  major  authoritative  and  government 
documents  described  in  the  previous 
section.  A  thorough  review  of  the 
literature  from  1988  to  March  of  1991 
revealed  a  number  of  review, 
commentary,  and  research  papers 
dealing  with  various  aspects  of  this 
subject.  The  criteria  that  the  agency 
used  to  select  studies  required  them  to: 

(1)  Present  primary,  chnical  data 
carried  out  in  normal,  healthy, 
nonpregnant,  or  nonlactating 
adolescents  or  adults; 

(2)  Be  available  in  English; 

(3)  Include  direct  measures  of  bone 
status  such  as  bone  mineral  density:  and 

(4)  Include  a  measure  or  estimate  of 
calcium  intake  or  level  of  calcium 
supplementation. 


The  first  criterion  selected  is 
consistent  with  the  goals  of  the  health 
claim  in  that  it  will  be  applied  to  a 
healthy  normal  population  and  is  not  to 
be  a  therapeutic  claim.  The  second 
criterion  is  for  convenience  and  was 
compelled  by  the  timeframes  imposed 
by  the  1990  amendments.  The  third  is 
consistent  with  the  goal  of  the  health 
claim  in  that  it  represents  a'direct 
measure  of  the  health  status  of  bone. 
The  fourth  criterion  represents 
measurement  of  the  nutrient  for  which 
evidence  is  sought  to  link  adequate 
intake  to  the  reduced  risk  of 
osteoporotic  bone  fracture. 

FDA  found  that  some  of  the  papers 
identified  in  the  hterature  search  were 
not  pertinent  because  they  were  carried 
out  in  subjects  that  were  either  not 
considered  normal  for  their  sex  and  age 
as  a  result  of  recent  bone  fractures  or 
due  to  the  diagnosis  of  osteoporosis  or 
some  other  endocrine  or  dietary 
disorder  (Refs.  14,  39,  40,  43,  56.  57. 84. 
85.  and  126).  FDA  did  not  consider 
others  because  subjects  were 
inappropriately  young  (infants)  (Refs.  81. 
112  and  117).  or  the  study  failed  to 
include  a  direct  measure  of  bone  status 
or  calcium  intake  (Refs.  38.  62  and  135). 

Furthermore,  animal  studies  were  not 
included  in  this  review  because  "there  is 
no  completely  satisfactory  animal  model 
of  age-related  or  postmenopausal 
osteoporosis"  (Ref.  2).  While  the 
extrapolation  of  animal  studies  to  the 
human  condition  may  not  be 
appropriate,  the  results  of  studies  in  all 
animal  models  repeatedly  show  that  low 
calcium  intake  causes  reduced  bone 
mass  and  osteoporosis  (Refs.  48,  76.  77, 
and  127). 

2.  Criteria  Used  in  Evaluating  Studies 

The  criteria  used  in  evaluating  human 
epidemiological  and  clinitul  studies 
included: 

(1)  Reliabihty  and  accuracy  of  the 
methods  used  in  food  intake  analysis 
and  in  assessing  subjects,  calcium 
intake  for  the  day  of  study,  lifetime,  or 
their  habitual  intake,  that  is.  the  usual 
amount  of  calcium  consumed; 

(2)  Choice  of  control  subjects  (e.g., 
age,  sex,  and  race  matched  or  matched 
for  years  since  menopause); 

(3)  Representativeness  of  subjects; 

(4)  Control  of  confounding  factors, 
particularly  the  level  of  activity  or 
physical  exercise  must  be  controlled: 

(5)  The  sensitivity  of  the  endpoints 
measured,  particularly  with  reference  to 
the  type  of  bone  measured  (cortical 
bone  versus  cancellous  bone)  or  the 
bone  site  measured,  (the  rate  of  bone 
loss  differs  between  types  of  bone  and 
bone  sites); 


(6)  Presence  of  recall  bias  and 
interviewer  bias;  and 

(7)  Degree  of  compliance  and  how 
compliance  was  assessed. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  (see 
"Assessment '  column  of  the  Table).  It 
then  assessed  the  strength  of  the  overall 
combined  evidence  (e.g.,  clinical 
intervention  studies  and  epidemiologic 
studies)  taking  into  account  the  strength 
of  the  association,  the  consistency  of 
findings,  specificity  of  the  association, 
evidence  for  a  biological  mechanism, 
and  presence  or  absence  of  a  dose- 
response  relationship.  FDA's 
conclusions  reflect  the  strength, 
consistency,  and  preponderance  of  data. 

3.  Evaluation  of  Evidence 

FDA's  evaluation  of  the  totality  of  the 
recent  human  studies  meeting  the 
criteria  outlined  above  is  presented  in 
Table  1.  In  addition,  FDA  considered  a 
number  of  recent  thorough  reviews  of 
this  subject  written  by  well-recognized 
experts  which  are  not  included  in  the 
Table  (Refs.  16. 18.  2a  21.  22.  23.  26.  45. 
49,  67,  69,  92. 103, 104,  and  133). 

To  update  and  evaluate  the  impact  of 
new  findings  on  the  earlier  conclusions 
established  by  the  authoritative  and 
consensus  documents,  FDA  sought  to 
answer  three  questions: 

First,  do  any  of  the  studies  present 
evidence  documenting  the  role  of 
calcium  in  achieving  peak  bone  mass? 
The  most  frequently  cited  study 
supporting  the  importance  of  adequate 
calcium  intake  to  the  attainment  of  peak 
bone  mass  studied  bone  status  and  rates 
of  hip  fracture  (cross-sectionally  or  at 
one  point  in  lime)  in  two  areas  of  rural 
Yugoslavia  (Ref.  96).  The  two 
communities  were  similar  in  several 
factors  that  could  influence  bone  health 
and  fracture  rates  (similar  age.  racial 
profiles,  and  levels  of  physical  activity), 
but  differed  significantly  in  their  usual 
calcium  intake  (about  400  versus  1.000 
mg  per  day).  Bone  mass  was 
significantly  greater  in  both  men  and 
women  by  the  age  of  30  in  the 
community  with  the  higher  calcium 
intake.  More  importantly,  the  incidence 
of  hip  fracture  was  significantly  lower  in 
the  high  calcium  intake  community  with 
the  higher  peak  bone  mass.  Experts 
concluded  from  this  study  that  high  life- 
long calcium  intakes  did  not  prevent 
bone  loss  since  differences  in  bone  mass 
as  a  function  of  age  were  constant  in 
both  groups,  but  it  did  increase  peak 
cortical  bone  mass  and  significantly 
reduced  the  incidence  of  hip  fracture 
later  in  life. 

All  the  recent  studies  that  examined 
subjects  over  a  wide  range  of  ages  either 
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cross-sectionally  (at  one  point  in  time) 
or  longitudinally  (several  pofifts  over 
time)  contributed  some  evidence 
relating  to  peak  bone  mass  (Refs.  18.  25. 
48.  60,  78.  82.  94,  97.  98.  99.  111.  123.  and 
125).  Matkovic  et  al..  (Ref.  97) 
demonstrated  a  trend  toward  an 
increase  in  bone  density  measured  in 
two  different  skeletal  sites  in  young 
teenagers  who  consumed  higher  levels 
of  calcium  over  a  period  of  2  years 
relative  to  an  age-matched  control 
group.  The  controls  consumed  their 
usual,  self-determined,  or  what  is 
termed  "habitual"  calcium  intake. 
However,  the  difference  in  bone  mineral 
density  between  the  high  and  low 
calcium  groups  was  not  statistically 
significant.  This  failure  to  show 
statistical  significance  could  have  been 
attributable  to  the  small  number  of 
subjects  studied  (28  total).  In  another 
clinical  trial.  Baran  et  al..  (Ref.  25) 
demonstrated  no  change  in  bone  loss  in 
women  (30  to  42  years  old)  consuming 
1.300  to  1.500  mg  of  calcium  per  day  over 
3  years,  as  compared  to  a  control  group 
that  did  not  consume  added  dairy 
products  and  that  showed  a  significant 
2.9  percent  loss  of  bone. 

In  a  large  supplementation  study  in 
women  35  to  65  years  of  age.  Smith  et 
al..  (Ref.  123)  demonstrated  that  daily 
supplementation  of  1,500  mg  calcium  per 
day  over  4  years  in  premenopausal 
women  significantly  reduced  the  loss  of 
bone  mineral  relative  to  controls. 
Several  cross-sectional  studies  in 
premenopausal  women  showed 
significantly  higher  bone  density  in 
women  consuming  higher  calcium 
intakes  (Refs.  60.  78,  94.  and  111),  yet 
others  have  failed  to  demonstrate  a 
significant  positive  correlation  between 
bone  density  and  calcium  intake  (Refs. 
19.  48.  86.  98.  99.  and  125).  In  one  study 
in  men  (Ref.  82).  calcium  intake  was 
found  to  be  an  excellent  predictor  of 
bone  density  of  the  spine. 

A  critical  concern  in  evaluating  the 
effectiveness  of  dietary  calcium  intakes 
on  bone  density  is  that  calcium  intakes 
at  the  time  of  interview  do  not  always 
correlate  well  with  bone  density 
measures  that  reflect  a  lifetime  of  a 
variety  of  influences.  This  lack  of 
correlation  between  intake  and  bone 
density  is  particularly  true  for 
postmenopausal  women  (Refs.  94  and 
124).  However,  in  two  studies  where 
lifetime  or  historical  calcium  intake 
(intake  estimated  at  age  20)  was 
determined,  there  was  strong  positive 
correlation  between  high  lifetime 
calcium  { >  500  mg  per  day)  intake  and 
bone  mineral  density  of  the  mid  and 
distal  radius  (Ref.  60)  and  the  lumbar 
spine  (Ref.  111).  Qiuley  et  al.  (1988) 


showed  that  postmenopausal  women 
who  reported  high  lifetime  intakes  of 
calcium  had  significantly  greater  bone 
density  than  those  who  reported  lower 
lifetime  intakes  (Ref.  36).  Reliability  of 
calcium  intake  estimates,  either  current, 
habitual,  or  lifetime  estimates,  is  also  a 
concern  because  these  data  are  usually 
the  weakest  factor  in  these  studies. 

While  the  results  of  the  more  recent 
studies  do  not  provide  definitive 
evidence  linking  high  calcium  intake  to 
achievement  of  maximum  peak  bone 
mass,  they  do  provide  evidence 
demonstrating  a  trend  for  increased 
bone  mass  in  a  carefully  controlled, 
clinical  trial  (Ref.  97).  and  evidence  of  a 
strong  positive  correlation  to  bone 
density  when  lifetime  calcium  intakes 
were  estimated  (Refs.  36.  60  and  111). 
Moreover,  the  results  of  some  of  these 
studies  demonstrate  that  a  high  calcium 
intake  is  beneficial  in  reducing  the  rate 
of  bone  loss  in  premenopausal  women 
shortly  after  peak  bone  mass  is 
achieved  (Refs.  25.  78.  and  111).  A  large 
intervention  trial  that  utilized  subjects 
over  a  wide  range  of  ages  showed  a 
positive  correlation  between  calcium 
intake  and  bone  mass  (Ref.  123). 
However,  the  results  did  not  indicate 
whether  this  occurred  through  a 
maximization  of  peak  bone  mass  or 
through  a  slowing  effect  on  the  rate  of 
bone  loss  after  skeletal  maturity.  Thus, 
the  recent  data,  although  not  definitive, 
are  sufficiently  compelling  to  support 
the  link  between  adequate  calcium 
intake  and  achievement  of  peak  bone 
mass. 

The  second  question  asked  in 
reviewing  these  studies  is  whether 
added  calcium  or  high  calcium  intake 
reduces  the  risk  of  fracture,  or  slows  the 
rate  of  bone  loss  in  younger  or  older 
subjects.  Variation  in  results  from  the 
older  studies  underscores  the  lack  of 
conclusive  evidence  that  high  calcium 
intake  delays  the  development  of 
osteoporosis.  As  stated  in  the  NAS 
report  on  "Diet  and  Health  Report: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  2): 

Many  published  reports  have  shown  either 
no  relationship  or  only  a  modest  relationship 
between  dietary  calcium  and  cortical  bone 
mass.  *  *  *  evidence  that  calcium 
supplementation  prevents  trabecular  bone 
loss  associated  with  menopause  Is  at  best 
weak.  There  is  strong  evidence  that  calcium 
supplementation  has  a  modest  influence  in 
preventing  cortical  bone  loss,  but  •  •  • 
evidence  relating  calcium  supplementation  to 
fracture  prevalence  is  scanty. 

The  lack  of  consistency  in  results  in 
these  older  studies  is  the  result  in  part  of 
the  various  confounders  that  are  also, 
regrettably,  present  in  some  of  the  more 
recent  studies.  Higher  calcium  intakes 


were  shown  to  slow  the  rale  of  loss  in 
premenopausal  women  consuming  more 
dairy  foods  (Ref.  25)  and  in  those 
consuming  calcium  supplements  (Ref. 
123).  In  postmenopausal  women, 
calcium  supplementation  had  no  effect 
on  spinal  bone  loss  early  in  their 
menopause,  but  for  women  late  in  their 
menopause,  the  rate  of  bone  loss  was 
significantly  reduced  with  calcium 
supplementation  if  initial  habitual 
calcium  intakes  were  lower  than  400  mg 
per  day  (Ref.  47).  This  finding  presents 
strong  evidence  supporting  what  others 
have  shown — that  spinal  bone 
(predominantly  cancellous  bone  at  this 
site)  loss  in  early  postmenopause  is  less 
responsive  to  calcium  supplementation 
than  cortical  bone  of  the  hip  or  radius 
(Ref.  120).  Stevenson  et  al..  (Ref.  124) 
also  found  that  dietary  intake  of  ralcium 
did  not  influence  the  rate  of  bone  loss 
after  12  months  of  supplementation  in 
women  studied  during  the  first  5  years 
of  menopause. 

In  a  large  study  examining  women  35 
to  65  years  of  age.  calcium 
supplementation  of  postmenopausal 
women  was  shown  to  counteract  a  large 
portion  of  the  annual  bone  loss  that  is 
attributable  to  menopause  (Ref.  123). 
Others  found  that  the  rate  of  bone  loss 
after  9  months  of  calcium 
supplementation  (about  1.700  mg  per 
day)  in  postmenopausal  women  was 
lower  than  in  untreated  controls,  but  the 
difference  did  not  reach  statistical 
significance  (Ref.  113).  In  this  study, 
when  comparisons  were  made  only 
between  women  within  10  years  of  the 
onset  of  menopause,  there  was  a 
significant  reduction  in  the  rate  of  bone 
loss  with  calcium  supplementation  from 
dairy  products.  Others  showed  no 
relation  between  habitual  calcium 
intake  in  postmenopausal  women  and 
bone  mineral  density  of  the  radius  in  a 
cross-sectional  study  (Ref.  128)  or  of  the 
radius,  femoral  neck  or  spine  in  a 
longitudinal  study  (Ref.  131).  Habitual 
calcium  intake  exceeding  800  mg  per 
day  was  not  effective  in  preventing 
cortical  bone  loss  in  early  menopause 
(Ref.  132). 

It  is  apparent  that  a  large  part  of  the 
inconsistency  observed  in  studies 
involving  postmenopausal  women  may 
be  the  result  of  the  overwhelming 
influence  of  the  hormonal  change  early 
in  menopause  versus  that  of  late 
menopause.  With  the  exception  of 
Polley  et  al..  (Ref.  113).  these  findings 
suggest  that  subjects  studied  in  early 
menopause  are  less  responsive  to 
increased  calcium  intake,  but  that 
women  in  late  menopause  are 
responsive.  These  findings  suggest  the 


17,  1991  /  Proposed  Rules 

were  shown  to  slow  the  rale  of  loss  in 
premenopausal  women  consuming  more 
dairy  foods  (Ref.  25)  and  in  those 
consuming  calcium  supplements  (Ref. 
123).  In  postmenopausal  women, 
calcium  supplementation  had  no  effect 
on  spinal  bone  loss  early  in  their 
menopause,  but  for  women  late  in  their 
menopause,  the  rate  of  bone  loss  was 
significantly  reduced  with  calcium 
supplementation  if  initial  habitual 
calcium  intakes  were  lower  than  400  mg 
per  day  (Ref.  47).  This  finding  presents 
strong  evidence  supporting  what  others 
have  shown — that  spinal  bone 
(predominantly  cancellous  bone  at  this 
site)  loss  in  early  postmenopause  is  less 
responsive  to  calcium  supplementation 
than  cortical  bone  of  the  hip  or  radius 
(Ref.  120).  Stevenson  et  al..  (Ref.  124) 
also  found  that  dietary  intake  of  calcium 
did  not  influence  the  rate  of  bone  loss 
after  12  months  of  supplementation  in 
women  studied  during  the  first  5  years 
of  menopause. 

In  a  large  study  examining  women  35 
to  65  years  of  age,  calcium 
supplementation  of  postmenopausal 
women  was  shown  to  counteract  a  large 
portion  of  the  annual  bone  loss  that  is 
attributable  to  menopause  (Ref.  123). 
Others  found  that  the  rate  of  bone  loss 
after  9  months  of  calcium 
supplementation  (about  1.700  mg  per 
day)  in  postmenopausal  women  was 
lower  than  in  untreated  controls,  but  the 
difference  did  not  reach  statistical 
significance  (Ref.  113).  In  this  study, 
when  comparisons  were  made  only 
between  women  within  10  years  of  the 
onset  of  menopause,  there  was  a 
significant  reduction  in  the  rate  of  bone 
loss  with  calcium  supplementation  from 
dairy  products.  Others  showed  no 
relation  between  habitual  calcium 
intake  in  postmenopausal  women  and 
bone  mineral  density  of  the  radius  in  a 
cross-sectional  study  (Ref.  128)  or  of  the 
radius,  femoral  neck  or  spine  in  a 
longitudinal  study  (Ref.  131).  Habitual 
calcium  intake  exceeding  800  mg  per 
day  was  not  effective  in  preventing 
cortical  bone  loss  in  early  menopause 
(Ref.  132). 

It  is  apparent  that  a  large  part  of  the 
inconsistency  observed  in  studies 
involving  postmenopausal  women  may 
be  the  result  of  the  overwhelming 
influence  of  the  hormonal  change  early 
in  menopause  versus  that  of  late 
menopause.  With  the  exception  of 
Polley  et  al.,  (Ref.  113),  these  findings 
suggest  that  subjects  studied  in  early 
menopause  are  less  responsive  to 
increased  calcium  intake,  but  that 
women  in  late  menopause  are 
responsive.  These  findings  suggest  the 
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possibility  that  adaptational  influences 
come  into  play  later  in  menopause. 

Another  factor  that  may  contribute  to 
the  inconsistency  of  study  results  is  the 
differential  response  of  the  various 
skeletal  sites  measured.  Fujita,  et  al.. 
(Ref.  55)  showed  an  increase  in  forearm 
bone  density  (primarily  cortical  bone  at 
this  site),  but  no  change  in  spinal  bone 
(mostly  cancellous  bone  at  this  site), 
with  calcium  supplementation  of 
subjects  greater  than  70  years  of  age 
(late  menopause)  for  2  years.  Holbrook 
et  al.,  (Ref.  72)  found  that  the  age- 
adjusted  risk  of  hip  fracture  was 
associated  with  low  estimates  of  dietary 
calcium  intake  in  a  large  population  of 
men  and  women  aged  50  to  79  at  the 
start  of  the  14-year  study. 

The  results  of  the  recent  clinical  trial 
of  Nelson  et  al.,  (Ref.  102)  underscores 
this  point  concerning  the  differential 
responses  between  cortical  and 
cancellous  bone  to  increased  calcium 
intake.  In  this  study,  results  showed  a 
1.1  percent  loss  of  bone  density  in  the 
femoral  neck  (cortical  bone)  in 
postmenopausal  women  consuming  a 
moderate  calcium  intake,  and  a 
significant  2  percent  gain  in  femoral 
neck  bone  density  in  women  consuming 
a  high  calcium  intake.  However,  calcium 
intake  had  no  measurable  effect  on  bone 
mineral  density  of  the  spine  (cancellous 
bone)  in  this  12-month  study. 

Thus,  as  reported  for  earlier  studies, 
inconsistencies  also  exist  in  the  results 
of  recent  studies  examining  the  effect  of 
calcium  intake  on  slowing  the  rate  of 
bone  loss.  However,  recognition  of  the 
facts  that  bone  sites  respond  differently 
to  high  calcium  intake,  and  that  their 
responsiveness  to  calcium  varies  with 
time  after  menopause,  requires  that  any 
evaluation  of  these  studies  place  less 
weight  on  those  that  found  no  effect  of 
calcium  on  spinal  bone  density  in  early 
menopause  because  of  what  is  thought 
to  be  the  overriding  effect  of  estrogen 
withdrawal.  Given  the  current 
understanding,  evidence  becomes  more 
competing  in  support  of  the  hypothesis 
that  adequate  calcium  intake  slows  the 
rate  of  bone  loss  in  general  in 
perimenopausal  women  (Refs.  25,  78, 
111,  and  123)  and  in  predominantly 
1    cortical  bone  sites  in  women  late  in 
menopause  (Refs.  36,  47,  55, 102,  and 
113). 

The  third  question  considered  was 
whether  or  not  any  of  the  studies 
showed  a  threshold  effect  for  the  level 
of  calcium  intake  associated  with 
changes  in  bone  mass.  The  concept  that 
calcium  is  a  threshold  nutrient  was 
discussed  in  the  FDA  sponsored 
conference  on  osteoporosis  in  1987  (Ref 
10).  Concern  focused  on  the  lower 
threshold  suggesting  that  low  dietary 


calcium  is  a  permissive  element  rather 
than  a  causative  element  in  the 
development  of  osteoporosis  (Ref  65). 
Only  recently  have  the  upper  limits  of 
the  effect  of  calcium  intake  been 
explored. 

Kanders  et  al.  (Ref  78),  in  their  cross- 
sectional  study,  showed  that  bone 
mineral  density  of  the  spine  did  not 
increase  with  calcium  intakes  above  800 
to  1,000  mg  per  day,  which  implies  an 
upper  limit  of  calcium  intake  on 
optimizing  peak  bone  mass  in 
premenopausal  women.  Halioua  and 
Anderson  (Ref  60)  observed  similar 
results  at  levels  above  800  mg  of  calcium 
per  day  in  postmenopausal  women. 
These  studies  support  the  concept  of  an 
upper  level  of  calcium  intake  beyond 
which  no  benefit  to  bene  status  can  be 
observed. 

The  more  important  aspect  of  the 
threshold  concept  is  the  lower  level,  the 
level  of  calcium  intake  below  which 
bone  health  is  impaired.  The  findings  of 
Dawson  Hughes  et  al.  (Ref  47),  suggest 
that  for  women  in  their  late  menopause 
this  level  is  probably  around  400  mg  per 
day.  This  question  clearly  needs  further 
research  and  careful  defmition. 

Another  important  consideration  is 
the  speculation  presented  by  Kanders 
and  her  coauthors  (Ref  78]  concerning 
their  findings  that  bone  mineral  density 
of  the  spine  can  be  influenced  by  both 
physical  activity  and  optimal  calcium 
nutrition  during  the  period  of 
consolidation  in  young  adult  women. 
The  authors  speculate  that  if  their 
findings  of  an  increase  in  spinal  bone 
mass  were  applied  longitudinally  (over 
time),  one  may  be  able  to  delay  the 
development  of  osteoporosis  and  related 
bone  fractures  for  an  estimated  10  years 
(Ref  78). 

To  summarize  these  new  findings, 
some  aspects  of  the  relationship 
between  calcium  and  osteoporosis 
remain  unclear,  but  with  the  growing 
understanding  of  how  other  factors 
confound  these  results,  it  is  becoming 
increasingly  evident  that  calcium  intake 
has  a  significant  impact  on  bone  health. 
Study  results  must  be  interpreted  in  light 
of  new  findings  concerning  the 
sensitivity  of  specific  bone  sites  to  diet, 
the  limitations  of  the  effect  of  diet 
during  early  menopause,  and  the 
inherent  weaknesses  of  measuring  or 
estimating  habitual,  current,  hfetime  or 
historical  calcium  intake,  the 
independent  variables  in  the  recent 
studies  reviewed  here.  This  issue  of 
accurate  determinations  of  calcium 
intake  is  discussed  at  length  in  the 
LSRO  report  on  "Calcium  and 
Osteoporosis"  (Ref  13),  where  the 
authors  emphasized  that  the  weakest 
point  in  determining  the  relationship 


between  calcium  intake  and  changes  in 
bone  mass  rests  with  the  inadequacies 
of  determining  this  independent 
variable,  notably  an  accurate  and 
reliable  estimate  of  calcium  intake.  It  is 
now  apparent  that  calcium's  effect  on 
retarding  bone  loss  in  postmenopausal 
women  may  be  infiuenced  by  habitual 
calcium  intake,  where  persons  with 
lower  habitual  intakes  show  the  greatest 
response  (Ref  47).  Thus,  recent  findings 
were  generally  consistent  and 
strengthened  the  conclusions  and 
guidelines  set  forth  in  the  government 
and  authoritative  documents. 

ni.  DecisioD  to  Accept  Health  Claim 

,'1.  Public  Health  Context 

Osteoporosis  is  a  major  health 
concern  of  the  elderly,  particulariy 
women,  since  25  to  30  percent  of  all 
postmenopausal  women  are  affected^ 
(Ref  18).  The  etiology  of  this  disease  is 
multifactorial  with  sex  and  race  being 
the  strongest  influences  (Ref  116).  Low 
calcium  intake  has  been  identified  as  a 
risk  factor,  although  controversy  exists 
concerning  the  extent  of  its  effect  (Refs. 
65,  79,  and  80).  Many  experts  argue  that 
a  lifetime  low  calcium  intake,  that  is  at 
levels  below  the  level  of  obligatory  loss 
(calcium  that  the  body  must  lose  every 
day  in  fecal  secretions  and  urine),  which 
is  usually  150  to  300  mg  per  day  but 
which  some  have  defined  as  300  to  400 
mg  per  day,  may  result  in  low  peak  bone 
mass  and  above  average  loss  of  bone 
mass  in  adults  (Refs.  8  and  87). 

B.  Dietary  Calcium  Intake 

National  food  intake  sur\  eys  (Refs.  35, 
54,  and  105)  provide  evidence 
identifying  calcium  from  dietary  sources 
as  a  problem  nutrient  in  a  subpopulation 
at  risk  for  osteoporosis,  namely  women 
between  11  through  35  years  of  age. 
These  surveys  show  that  men  have  a 
greater  intake  of  calcium  than  women 
largely  as  the  result  of  greater  total 
caloric  consumption  by  men  rather  than 
as  a  result  of  differences  in  types  of 
foods  consumed.  These  surveys  suggest 
that  as  early  as  9  years  of  age,  mean 
calcium  intake  for  women  is  well  below 
the  RDA  and  remains  low  from  early  to 
late  adulthood.  These  dietary  data 
alone,  however,  are  insufficient  to 
establish  calcium  status  of  women  9 
years  and  older  with  low  dietary 
calcium  intakes. 

C.  Sources  of  Calcium 

For  the  general  population,  diet  is  the 
primary  source  of  calcium  (Ref  63). 
However,  for  some  individuals,  calcium 
in  vitamin/mineral  supplements  or 
contained  in  drinking  water  or  in  certain 
chronically  used  medicines  are 
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signincant  sources  of  their  total  daily 
calcium  intake  (Ref.  63).  Calcium  is  not 
uniformly  distributed  in  the  food  supply. 
Milk  and  milk  products  are  among  the 
richest  sources  of  calcium  and  have 
been  shown  in  recent  surveys  to 
contribute  approximately  40  percent  of 
the  total  dietary  calcium  ingested  by 
adult  men  and  women  and  nearly  65 
percent  of  the  daily  calcium  in  children 
(Ref.  54). 

D.  Guidelines  for  Calcium  Intake 

The  National  Academy  of  Sciences 
set  the  RDA  for  men  and  women  19 
years  of  age  and  older  at  800  mg  per  day 
in  1980.  However,  acknowledging  that 
greater  calcium  intake  is  needed  during 
the  period  of  consolidation  to  maximize 
peak  bone  mass,  NAS  redefined  the 
adult  age  range  to  include  men  and 
women  25  years  and  older  in  the  1989 
revision  (Ref.  3).  Because  of  differences 
in  physiologic  need,  it  set  the  RDA  for 
adolescents  11  to  24  years  of  age  at  1,200 
mg  per  day;  for  children  (1  to  10  years) 
at  800  mg  per  day;  at  540  mg  for  infants 
(0.5  to  1  years);  and  at  360  mg  per  day 
for  neonates  (Ref.  3).  By  definition,  the 
RDA  for  any  nutrient  contains  a  large 
margin  of  safety,  representing  adequacy 
for  95  percent  of  the  healthy  normal 
population  (Ref.  3). 

£.  Safety  of  Calcium  Guidelines 

Calcium  toxicity  is  not  generally 
recognized  as  a  problem  in  the  United 
States  population  because  normal 
healthy  people  have  intrinsic  control 
mechanisms  that  prevent  excessive 
serum  levels  (Refs.  22.  63.  and  73).  The 
main  control  occurs  at  the  level  of 
absorption  because  calcium  absorption 
becomes  less  efficient  as  calcium  intake 
increases.  The  usual  side-effects  that  are 
the  hallmark  of  calcium  toxicity  include 
hypercalcemia  (elevation  of  calcium  in 
the  blood)  which  has  neurologic  and 
neuromuscular  effects,  excessive 
calcium  loss  in  urine,  formation  of 
kidney  stones,  and  deposition  of  this 
mineral  in  soft  tissue. 

In  1979.  an  expert  panel  reviewed  the 
data  on  the  safety  and  effectiveness  of 
various  vitamin  and  mineral  products 
and  concluded  that  "calcium  intakes 
ranging  from  1.000  to  2.500  mg  daily  do 
not  result  in  hypercalcemia  in  normal 
individuals"  (Ref.  53).  Calcium  toxicity 
is.  however,  a  concern  for  individuals 
who  for  some  physiologic  reason 
hyperabsorb  calcium  from  the  gut  or 
from  filtered  urine.  Most  common  among 
these  individuals  are  those  with  a  family 
history  of  kidney  stones.  For  the  normal 
healthy  population,  the  guidelines  for 
calcium  intake  (RDA)  are  considered 
well  within  the  limits  of  safety. 


F.  Rationale  Leading  to  the  Decision  to 
Accept  Health  Claim 

FDA  has  proposed  no  specific 
provisions  pertaining  to  the  agency's 
assessment  of  conformance  with  the 
standard.  Instead  FDA  envisions  that  to 
satisfy  the  scientific  standard,  a  health 
claim  must  be  supported  by  a  sound 
body  of  scientific  evidence  that 
establishes  the  relationship  between  a 
dietary  component  and  a  particular 
disease  or  health  related  condition.  The 
data  must  persuade  FDA  that  the 
proposed  claim  is  valid,  and  that  the 
benefits  featured  in  the  claim  pertain  to 
the  general  U.S.  population  or  to  a 
significant  segment  of  the  U.S. 
population.  Thus,  the  body  of  scientific 
data  must  be  strong.  A  few  unconfirmed 
studies,  preliminary  or  incompletely 
documented  data,  or  significantly 
contradictory  findings  do  not  constitute 
a  sound  body  of  evidence. 

The  standard  requires  that  significant 
agreement  exist  among  qualified  experts 
that  the  claim  is  valid.  "Qualified 
experts"  include  individuals  whose 
training  and  experience  have  produced 
a  general  or  specific  scientific  expertise 
in  the  diet/health  topic  being  considered 
for  a  specific  claim.  FDA  is  not 
proposing  to  define  "significant 
agreement"  among  experts  because  each 
situation  may  differ  with  the  nature  of   • 
the  health  benefit.  The  agency  believes 
that  any  specific  definition  of  such 
agreement  might  prove  arbitrary  when 
viewed  in  the  light  of  the  multiplicity  of 
potential  health  benefits  and  the  widely 
variable  nature  of  expertise  required  to 
evaluate  the  significance  of  these 
benefits.  Instead,  FDA  intends  to  use  the 
discretion  granted  it  by  the  1990 
amendments  to  assess  the  degree  of 
agreement  on  a  case-by-case  basis. 
Nevertheless,  FDA  will  take  the  full 
range  of  opinions  among  qualified 
scientific  experts  on  a  specific  claim  into 
account  in  determining  whether 
significant  agreement  exists. 

FDA  does  not  prescribe  a  specific  set, 
type,  or  number  of  studies  as  being 
sufficient  to  support  a  health  claim  for 
the  procedure  to  assess  conformance 
with  the  scientific  standard.  The  agency 
will  consider  all  relevant  data  on  a 
topic,  including  clinical  studies  (human 
studies  conducted  in  a  controlled 
clinical  setting),  epidemiological  data 
(data  from  uncontrolled  human 
populations),  and  animal  studies. 
However,  the  type,  quality,  and 
relevance  of  a  study  from  which  data 
are  derived  have  an  important  bearing 
on  how  much  weight  is  placed  upon  the 
data.  Because  of  the  many  unknowns 
about  the  direct  effect  of  a  dietary 
substance  on  health  or  disease  relative 


to  the  effects  of  other  environmental  and 
genetic  variables,  and  given  the 
limitations  on  the  ability  to  accurately 
quantify  dietary  intake  for  some 
substances,  indirect  approaches  are 
usually  required  to  assess  the  scientific 
weight  of  a  set  of  data. 

The  overriding  principle  will  be  to 
determine  whether  there  are  consistent 
results  from  different  types  of  well- 
conducted  human  studies  by  different 
investigators  in  different  populations. 
The  strengths  and  weaknesses  of  each 
individual  study  will  be  evaluated. 
When  experiments  with  animal  models 
are  appropriate,  consistency  of  results 
between  human  and  animal  studies  will 
also  be  considered.  Such  results  will  be 
interpreted  in  the  light  of  any  available 
evidence  on  the  biological  mechanism  of 
the  substance-disease  relationship, 
evidence  of  a  dose-response 
relationship,  and  similarity  of  the  test 
substance  with  the  nutrient  or  food 
component  of  interest.  The  significance 
of  the  disease  from  a  U.S.  public  health 
standpoint  will  be  also  evaluated.  In 
sum,  FDA  intends  that  its  judgments 
concerning  the  overall  quality  of 
available  data,  the  appropriateness  of 
the  study  design,  the  consistency  across 
different  types  of  studies  and 
laboratories,  and  the  conclusions 
derived  from  the  total  body  of  evidence 
will  be  based  on  the  generally 
recognized  scientific  procedures  and 
principles  that  are  most  appropriate  to 
the  issues  being  addressed. 

FDA  has  reviewed  the  conclusions  in 
the  Federal  government  and  other 
documents  (Refs.  1  through  13)  and  in 
recent  review  articles  on  calcium  intake 
and  osteoporosis  (Refs.  16, 18,  20,  21,  22. 
23,  26,  45.  49.  67.  69.  92. 103. 104,  and 
133).  It  also  examined  the  totality  of 
pertinent  human  studies  published  since 
the  NAS  report  on  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Refs.  18,  25,  36.  47.  48.  55. 
72.  78.  82.  86,  94,  97,  98,  99. 102.  111.  113. 
123. 124. 125. 128. 131.  and  132).  In 
addition,  the  agency  considered  all 
comments  received  in  response  to  the 
notice  of  request  for  scientific  data  in 
the  Federal  Register  of  March  28. 1991. 
on  the  link  between  calcium  intake  and 
osteoporosis.  Based  on  the 
overwhelming  concurrence  among  the 
experts  in  this  area.  FDA  proposes  to 
allow  a  health  claim  on  the  label  of 
products  that  meet  the  regulatory 
specifications  set  forth  in  proposed 
S  101.72.  The  health  claim  will  relay  the 
message  that  an  adequate  intake  of 
calcium  throughout  life  may  delay  the 
development  of  osteoporosis  and 
ultimately  reduce  the  risk  of  bone 
fracture  in  some  individuals  later  in  life. 
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weight  of  a  set  of  data. 

The  overriding  principle  will  be  to 
determine  whether  there  are  consistent 
results  from  different  types  of  well- 
conducted  human  studies  by  different 
investigators  in  different  populations. 
The  strengths  and  weaknesses  of  each 
individual  study  will  be  evaluated. 
When  experiments  with  animal  models 
are  appropriate,  consistency  of  results 
between  human  and  animal  studies  will 
also  be  considered.  Such  results  will  be 
interpreted  in  the  light  of  any  available 
evidence  on  the  biological  mechanism  of 
the  substance-disease  relationship, 
evidence  of  a  dose-response 
relationship,  and  similarity  of  the  test 
substance  with  the  nutrient  or  food 
component  of  interest.  The  significance 
of  the  disease  from  a  U.S.  public  health 
standpoint  will  be  also  evaluated.  In 
sum,  FDA  intends  that  its  judgments 
concerning  the  overall  quality  of 
available  data,  the  appropriateness  of 
the  study  design,  the  consistency  across 
different  types  of  studies  and 
laboratories,  and  the  conclusions 
derived  from  the  total  body  of  evidence 
will  be  based  on  the  generally 
recognized  scientific  procedures  and 
principles  that  are  most  appropriate  tc 
the  issues  being  addressed. 

FDA  has  reviewed  the  conclusions  in 
the  Federal  government  and  other 
documents  (Refs.  1  through  13)  and  in 
recent  review  articles  on  calcium  intake 
and  osteoporosis  (Refs.  16. 18,  20,  21.  22. 
23,  26.  45,  49,  67.  69.  92. 103. 104.  and 
133).  It  also  examined  the  totality  of 
pertinent  human  studies  published  since 
the  NAS  report  on  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Refs.  18.  25,  36.  47.  48.  55. 
72.  78.  82.  86.  94.  97.  98.  99. 102.  111.  113. 
123. 124. 125. 128. 131.  and  132).  In 
addition,  the  agency  considered  all 
comments  received  in  response  to  the 
notice  of  request  for  scientific  data  in 
the  Federal  Register  of  March  28, 1991. 
on  the  link  between  calcium  intake  and 
osteoporosis.  Based  on  the 
overwhelming  concurrence  among  the 
experts  in  this  area,  FDA  proposes  to 
allow  a  health  claim  on  the  label  of 
products  that  meet  the  regulatory 
specifications  set  forth  in  proposed 
S  101.72.  The  health  claim  will  relay  the 
message  that  an  adequate  intake  of 
calcium  throughout  life  may  delay  the 
development  of  osteoporosis  and 
ultimately  reduce  the  risk  of  bone 
fracture  in  some  individuals  later  in  life. 


The  tentative  decision  to  allow  the 
proposed  claim  is  based  on  significant 
agreement  among  experts  in  the  field 
concerning  three  important  conclusions. 
First,  experts  conclude  that  maintenance 
of  adequate  calcium  intake  during  all 
stages  of  life  is  important  to  normal 
bone  health  and  to  optimal  peak  bone 
mass,  and  that  optimizing  bone  mass  at 
skeletal  maturity  (at  about  35  years  of 
age)  may  help  to  delay  the  onset  or 
reduce  the  risk  of  osteoporosis  and 
related  bone  fracture.  To  produce 
definitive  evidence  directly  linking 
calcium  intake  to  optimized  bone  mass 
and  ultimately  to  reduced  risk  of 
osteoporosis  and  the  delayed  onset  of 
bone  fracture  would  require  a  50-  to  60- 
year-long  study.  However,  there  is 
overwhelming  agreement  among  experts 
and  among  the  authoritative  documents 
reviewing  this  subject  that  adequate 
calcium  intakes  are  important  in 
optimizing  bone  health  and  therefore  in 
reducing  the  risk  of  osteoporosis.  With  a 
higher  peak  bone  mass,  individuals  have 
a  lower  risk  of  reaching  the  critical 
fracture  threshold.  Review  of  recent 
data  did  not  refute  this  conclusion;  it 
strengthened  it,  demonstrating  a  trend 
toward  increased  bone  mass  with  higher 
calcium  intake. 

Secondly,  for  older  adults,  experts 
have  concluded  that  maintenance  of 
adequate  dietary  calcium  is  crucial  to 
slowing  the  rate  of  bone  loss,  notably 
during  the  first  decade  following 
menopause.  However,  for  the 
postmenopausal  women,  calcium  alone 
will  not  significantly  slow  the  rapid  rate 
of  bone  loss  that  occurs  shortly  after 
menopause.  The  recent  literature  also 
supports  this  conclusion  with  rigorously 
controlled  intervention  studies  or 
studies  with  more  accurate  measures  of 
estimated  calcium  intake.  These  recent 
studies  demonstrate  the  bone  loss- 
slowing  effects  of  calcium  on  bone  sites 
known  to  be  responsive  to  this  nutrient 
and  in  women  late  in  menopause,  when 
the  overriding  effect  of  estrogen 
withdrawal  does  not  mask  the  beneficial 
effect  of  adequate  dietary  calcium. 

Thirdly,  bone  experts  have  concluded 
that  the  recommended  calcium  intake 
levels  are  safe  and  there  is  a  growing 
recognition  that  RDA  guidelines  are 
adequate  and  can  be  reached  within  the 
context  of  the  total  daily  diet.  Current 
evidence  supports  the  concept  that  a 
threshold  nutrient  intake  level  exists  for 
calcium,  below  which  bone  health  is 
jeopardized,  and  the  concept  of  an  upper 
limit  of  intake,  above  which  bone 
derives  no  further  benefit  (Refs.  10.  47. 
64.  78). 

Maintaining  an  adequate  calcium 
intake  is  a  concern  in  certain  segments 


of  the  United  States  population. 
Estimates  of  daily  calcium  intake  for 
men  and  women  determined  in  the  most 
recent  nationwide  surveys  show  that  for 
men.  mean  calcium  intake  closely 
approximates  the  guideline  for  intake 
throughout  their  life  span  (Refs.  35  and 
105).  However,  both  surveys  show  that 
the  average  calcium  intake  for  women 
falls  well  below  the  1980  RDA  guideline 
and  remains  below  the  RDA  with 
increasing  age.  This  low  calcium  intake 
in  conjunction  with  high  rates  of 
osteoporosis  in  the  elderly,  female.  U.S. 
population  is  of  greatest  concern  in 
adolescent  and  young  adult  women,  an 
age  group  with  the  highest  calcium 
requirement  and  who  comprise  the 
population  at  greatest  risk  of  developing 
osteoporosis  (Refs.  2  and  3).  Others  at 
risk  of  osteoporosis  because  of  low 
calcium  intake  include  those 
individuals,  notably  women  and  elderly 
men.  whose  calcium  intakes  may  be  less 
than  the  amount  of  calcium  that  is 
naturally  required  to  be  lost  each  day  in 
urine  or  in  gastrointestinal  secretions  or 
sweat  (Ref.  8).  No  individual  should 
consume  less  calcium  than  they 
naturally  lose  in  a  day  which  is 
normally  about  200  mg  or  in  the  range  of 
150  to  300  mg.  but  may  range  between 
300  to  400  mg  per  day  (Refs.  3.  8.  66.  and 
88).  A  decision  to  allow  a  health  claim 
would  help  the  public  to  meet  one  of  the 
dietary  goals  established  in  the  federally 
sponsored  "Healthy  People  2.000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives"  (Ref.  11).  since 
the  labels  will  facilitate  the  recognition 
of  calcium-rich  products. 

The  newer  evidence  is  supportive  of. 
and  does  not  contradict  the  scientific 
consensus  reached  earlier.  However, 
from  the  findings  of  the  documents  and 
studies  cited  above,  the  role  of  calcium 
in  reducing  the  risk  of  osteoporosis  is 
most  relevant  for  those  subpopulations 
at  greatest  risk  because  of  sex.  race,  or 
family  history. 

IV.  Description  and  Rationale  for 
Components  of  Health  Claint 

A.  Relationship  Between  Calcium  and 
Osteoporosis 

Based  on  the  totality  of  the  evidence 
and  significant  scientific  agreement 
among  experts  qualified  by  training  and 
experience  to  evaluate  such  claims.  FDA 
h;is  tentatively  determined  that  there  is 
adequate  scientific  evidence  that 
consumption  of  an  adequate  calcium 
intake  throughout  life  may  optimize 
peak  bone  mass  during  adolescence  and 
early  adulthood  and  help  to  slow  the 
rate  of  bone  loss  later  in  life.  By 
maximizing  the  amount  of  bone  present 
in  old  age  through  higher  peak  mass  and 


subsequent  slower  rate  of  loss,  one  may 
reduce  the  risk  of  osteoporosis  and 
related  bone  fractures. 

In  proposed  S  101.72(a),  FDA 
describes  the  relationship  between 
calcium  and  osteoporosis.  Experts  have 
identified  low  or  inadequate  calcium 
intakes  as  one  of  many  risk  factors  in 
the  development  of  osteoporosis  (Refs. 
21,  63.  95.  and  118).  Inadequate  calcium 
intake  is  thought  to  contribute  to  low 
peak  bone  mass  (Ref.  10).  Peak  bone 
mass  is  the  total  quantity  of  bone 
present  at  skeletal  maturity  which 
experts  believe  has  the  greatest  bearing 
on  whether  a  person  will  be  at  risk  of 
developing  osteoporosis  and  related 
bone  fractures  later  in  life  (Refs.  21.  64 
and  118).  The  rate  of  bone  loss  after 
skeletal  maturity  also  influences  the 
amount  to  bone  present  at  old  age  and 
also  influences  an  individual's  risk  of 
developing  osteoporosis  (Refs.  21  and 
118). 

Experts  conclude  that  an  adequate 
calcium  intake  maintained  throughout 
life,  particularly  during  adolescence  and 
early  adulthood,  will  help  to  achieve 
one's  genetically  programmed  upper 
limit  of  bone  density  (Refs.  2.  3  and  64). 
The  rationale  linking  adequate  calcium 
intake  and  optimal  peak  bone  mass  to 
the  reduced  risk  of  osteoporotic  fracture 
relates  to  the  fact  that  all  individuals 
lose  bone  as  they  age.  However,  those 
individuals  with  more  bone  present  at 
maturity  take  longer  to  reach  the  critical 
reduction  in  bone  mass  at  which  bone 
fractures  with  little  trauma  (Ref.  20). 

Bone  density  later  in  life  depends  on 
both  the  amount  of  bone  made  during 
growth  (peak  bone  mass)  and  the 
subsequent  rate  of  bone  loss  after 
maturity.  Maintenance  of  an  adequate 
calcium  intake  later  in  life  has  been 
shown  to  be  important  in  reducing  the 
rate  of  bone  loss  particulariy  in  the 
elderly  (Refs.  63  and  118)  and  in  women 
during  the  first  decade  following 
menopause  (Refs.  47.  63.  67. 102  and 
118). 

In  proposed  §  101.72(d)(3).  FDA 
requires  that  the  health  claim  state  the 
mechanism  of  optimizing  peak  bone 
inass  during  adolescence  and  early 
adulthood  and  the  mechanism  of  helping 
to  slow  the  rate  of  bone  loss  at 
menopause  in  women  and  in  the  elderly 
by  adequate  consumption  of  calcium. 
These  mechanisms  link  calcium  intake 
to  the  disease  state  of  osteoporosis.  In 
the  label  statement.  FDA  proposes  to 
allow  the  concept  of  achieving  peak 
bone  mass  to  be  conveyed  to  the  public 
with  a  simpler  phrase  such  as  "build 
and  maintain  good  bone  health." 
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B.  Significance  of  Calcium 

In  proposed  S  101.72(b).  FDA  is 
describing  the  significance  of  calcium  in 
affecting  osteoporosis.  The  agency  has 
tentatively  identified  those  factors  that 
describe  the  multifactorial  nature  of 
osteoporosis  and  has  identified  those 
risk  factors  that  identify  subpopulations 
of  individuals  who  would  most  benefit 
from  a  lifelong,  adequate  calcium 
consumption.  In  proposed  S§  101.72(b) 
and  101.72(d)(2).  FDA  tentatively 
proposes  to  require  specific 
identification  of  those  individuals  within 
the  general  population  at  greatest  risk  of 
developing  osteoporosis  and  for  whom 
the  proposed  health  claim  would  have 
greatest  benefit.  These  individuals 
include  Caucasian  and  possibly  Asian 
women  and  adolescent  girls  between  11 
and  35  years  of  age.  men  and  women 
with  family  histories  of  osteoporosis, 
menopausal  women  (who  may  be 
identified  as  middle-aged  women  in  the 
label  statement),  and  elderly  men  and 
women. 

Proposed  S  101.72(d)(2)  also 
tentatively  requires  that  the  health  claim 
not  convey  the  misconception  that  the 
risk  of  osteoporosis  is  equally  applicable 
across  the  general  United  States 
population.  Many  individuals  in  the  U.S. 
population  are  at  much  lower  risk  for 
the  development  of  osteoporosis  than 
the  target  populations  described  above. 
This  fact  was  presented  to  the  public  as 
early  as  1984,  when  NIP!  identified  those 
individuals  at  greatest  risk  of 
osteoporosis  in  their  publication, 
"Osteoporosis:  Cause.  Treatment. 
Prevention"  (Ref  5).  Being  Caucasian 
was  cited  as  the  third  greatest  risk 
factor  following  being  a  woman  and 
early  menopause  (Ref.  5).  The  document 
further  stated  that  "white  women  are  at 
higher  risk  than  black  women  and  while 
men  are  at  higher  risk  ti?an  black  men 
and  oriental  women  are  also  thought  to 
be  at  greater  risk  for  the  disease,  but 
there  is  not  enough  data  to  confirm  this" 
(Ref.  5). 

African  Americans  have  a 
significantly  lower  incidence  of 
osteoporosis-related  bone  fracture  than 
Caucasian  Americans  (Refs.  28,  41,  lia 
and  136).  This  lower  incidence  of 
osteoporosis  in  African  Americans  is 
attributed  to  a  significantly  higher  peak 
bone  mass  than  Caucasian  Americans 
(Ref.  28).  Asian  Americans  are  reported 
to  have  lower  bone  mineral  content  of 
the  radius  than  age-matched  Caucasians 
(Refs.  21  and  134).  However,  recent 
findings  show  that  hip  fracture  rates 
among  Asian  Americans  are 
approximately  half  that  of  Caucasians 
(Ref.  121).  Data  on  time  trends  in  the 
incidence  of  hip  fractures  are  available 


for  Caucasians  and  to  a  limited  extent 
Asian  populations  (Ref.  136).  These  data 
indicate  an  increase  in  the  incidence  of 
hip  fractures  in  Asian  women  and  men. 
Information  on  the  bone  density  and 
fracture  incidence  among  Hispanics  in 
America  is  limited  but  reported  to  be 
lower  than  Caucasians  (Ref  136). 

The  vast  majority  of  studies 
examining  calcium  intake  and  bone 
status  exclusively  use  Caucasian 
subjects  (Ref  13),  largely  because  the 
incidence  of  the  disease  is  higher  in 
Caucasians.  In  addition,  surveys 
indicate  that  other  races  such  as  African 
Americans  have  a  much  lower  calcium 
intake  purportedly  because  of  their 
inability  to  digest  the  milk  sugar,  lactose 
(lactose  intolerance)  (Refs.  50.  51  and 
63).  In  light  of  the  facts  that  African 
Americans  have  genetically  higher  peak 
bone  mass,  significantly  lower  incidence 
of  osteoporosis-related  bone  fracture. 
lower  calcium  intakes,  and  significantly 
higher  incidence  of  lactose  intolerance, 
they  are  at  much  lower  risk  of 
developing  osteoporosis  and 
presumably  would  not  benefit  by 
increasing  their  calcium  intake. 
Moreover,  with  milk  and  milk-related 
products  contributing  the  greatest 
portion  of  dietary  calcium  to  daily 
calcium  intake  (Ref  54),  trying  to 
consume  because  of  dietary  calcium 
may  result  in  greater  incidence  of 
discomfort  due  to  lactose  intolerance.  A 
similar  statement  could  be  made  for 
other  racial  groups  such  as  Hispanic 
Americans,  although  far  less  data  is 
available  concerning  the  incidence  of 
osteoporosis-related  bone  loss  in  this 
population,  but  they  have  been 
identified  as  having  low  calcium  intakes 
and  lactose  intolerance  (Refs.  51,  63  and 
137). 

FDA  does  not  want  to  mislead  those 
individuals  within  the  population  for 
whom  there  is  no  apparent  benefit  to 
bone  health  from  consuming  relatively 
higher  levels  of  calcium  over  a  lifetime. 
However,  this  is  a  difficult  concept  to 
present  on  a  label  claim  without 
confusing  the  general  population.  Thus, 
the  agency  solicits  comment  on 
alternative  ways  of  presenting  this 
information  and  tentatively  proposes  in 
§  101.72(d)(2)  that  the  claim  shall  not 
convey  the  misconception  that  the  risk 
of  osteoporosis  is  equally  applicable  to 
the  general  United  States  population, 
and  that  the  subpopulation  clearly  at 
greatest  risk  is  identified.  This 
subpopulation  includes  Caucasian 
females  but  may  also  include  Asian 
females.  The  agency  has  proposed  that 
the  subject  of  appropriate  population 
targeting  for  the  calcium  and 
osteoporosis  health  claim,  and  how  to 


most  clearly  present  this  information  to 
the  public,  as  an  objective  of  the  focus 
groups  assembled  to  examine  the  impact 
and  interpretation  of  the  new  labeling. 

Men  have  greater  peak  bone  mass 
than  women  across  all  races,  and  in 
addition  men  do  not  undergo  the  rapid 
rate  of  bone  loss  that  women  experience 
at  the  onset  of  menopause  (Refs.  74  and 
136).  These  factors  contribute  to  men 
having  a  significantly  greater  bone  mass 
in  later  years  than  women.  These 
differences  in  the  rate  of  loss  of  bone 
and  in  the  total  bone  mass  at  maturity 
help  to  explain  the  significantly  lower 
incidence  of  osteoporosis  in  men 
compared  to  women  (Refs.  20  and  118) 

Calcium  intake  is  not  the  only 
recognized  risk  factor  in  the 
development  of  osteoporosis.  Other 
factors  include  a  person's  sex.  race, 
hormonal  status,  family  history,  body 
stature,  level  of  exercise,  general  diet, 
and  specific  life  style  choices,  such  as 
smoking  and  excess  alcohol 
consumption.  Experts  have  identified 
those  individuals  at  greatest  risk  of 
developing  osteoporosis  as  being  older. 
Caucasian  or  Asian,  female  and 
menopausal  (natural  or  premature),  thin 
and  slight  in  stature  with  a  relatively 
sedentary  lifestyle  (Refs.  10.  83. 109  and 
118).  Cigarette  smoking  and  high  alcohol 
intake  also  increases  individual  risk  for 
the  development  of  osteoporosis  (Refs. 
64  and  83). 

In  proposed  §  101.72(d)(1),  FDA 
tentatively  proposes  to  require  that  the 
claim  make  clear  that  calcium  is  not  the 
only  recognized  risk  factor  in  the 
multifactorial  bone  disease, 
osteoporosis,  by  identifying  specific 
other  risk  factors  including  sex.  race, 
family  history,  and  the  need  for 
adequate  exercise  and  a  well-balanced 
diet.  Because  osteoporosis  is 
multifactorial,  FDA  believes  that  it  is 
not  possible  to  quantitate  the  amount  of 
reduced  risk  of  osteoporosis  that  results 
from  adequate  calcium  intake 
throughout  life.  Therefore,  FDA  is 
proposing  in  §  101.72(d)(4)  to  require 
that  a  claim  not  quantative  the  degree  of 
reduced  risk. 

In  proposed  §  101.72(d)(5),  FDA  is 
providing  that  a  claim  shall  state  that  a 
total  dietary  intake  of  calcium  of  greater 
than  200  percent  of  the  RDI  (1,800  mg) 
has  no  known  additional  benefit.  This 
provision  reflects  the  findings  discussed 
above  that  calcium  intakes  of  800  to 
1,000  mg  of  calcium  a  day  appear  to  be 
the  upper  level  of  calcium  intake  beyond 
which  no  benefit  to  bone  status  has 
been  observed  (Refs.  60  and  78).  The 
agency  has  tentatively  set  this  level  at 
1.800  mg  a  day  to  reflect  that  higher 
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most  clearly  present  this  information  to 
the  public,  as  an  objective  of  the  focus 
groups  assembled  to  examine  the  impact 
and  interpretation  of  the  new  labeling. 

Men  have  greater  peak  bone  mass 
than  women  across  all  races,  and  in 
addition  men  do  not  undergo  the  rapid 
rate  of  bone  loss  that  women  experience 
at  the  onset  of  menopause  (Refs.  74  and 
136).  These  factors  contribute  to  men 
having  a  significantly  greater  bone  mass 
in  later  years  than  women.  These 
differences  in  the  rate  of  loss  of  bone 
and  in  the  total  bone  mass  at  maturity 
help  to  explain  the  significantly  lower 
incidence  of  osteoporosis  in  men 
compared  to  women  (Refs.  20  and  118) 

Calcium  intake  is  not  the  only 
recognized  risk  factor  in  the 
development  of  osteoporosis.  Other 
factors  include  a  person's  sex,  race, 
hormonal  status,  family  history,  body 
stature,  level  of  exercise,  general  diet, 
and  specific  life  style  choices,  such  as 
smoking  and  excess  alcohol 
consumption.  Experts  have  identified 
those  individuals  at  greatest  risk  of 
developing  osteoporosis  as  being  older, 
Caucasian  or  Asian,  female  and 
menopausal  (natural  or  premature),  thin 
and  slight  in  stature  with  a  relatively 
sedentary  lifestyle  (Refs.  10.  83. 109  and 
118).  Cigarette  smoking  and  high  alcohol 
intake  also  increases  individual  risk  for 
the  development  of  osteoporosis  (Refs. 
64  and  83). 

In  proposed  §  101.72(d)(1).  FDA 
tentatively  proposes  to  require  that  the 
claim  make  clear  that  calcium  is  not  the 
only  recognized  risk  factor  in  the 
multifactorial  bone  disease, 
osteoporosis,  by  identifying  specific 
other  risk  factors  including  sex.  race, 
family  history,  and  the  need  for 
adequate  exercise  and  a  well-balanced 
diet.  Because  osteoporosis  is 
multifactorial.  FDA  believes  that  it  is 
not  possible  to  quantitate  the  amount  of 
reduced  risk  of  osteoporosis  that  results 
from  adequate  calcium  intake 
throughout  life.  Therefore,  FDA  is 
proposing  in  1 101.72(d)(4)  to  require 
that  a  claim  not  quantafive  the  degree  of 
reduced  risk. 

In  proposed  §  101.72(d)(5).  FDA  is 
providing  that  a  claim  shall  state  that  a 
total  dietary  intake  of  calcium  of  greater 
than  200  percent  of  the  RDI  (1.800  mg) 
has  no  known  additional  benefit.  This 
provision  reflects  the  findings  discussed 
above  that  calcium  intakes  of  800  to 
1.000  mg  of  calcium  a  day  appear  to  be 
the  upper  level  of  calcium  intake  beyond 
which  no  benefit  to  bone  status  has 
been  observed  (Refs.  60  and  78).  The 
agency  has  tentatively  set  this  level  at 
1,800  mg  a  day  to  reflect  that  higher 
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amounts  of  calciun  are  needed  in  old 
age  (Ref.  7). 

C.  Proposed  Qualifying  Levels  of 
Calcium 

In  proposed  S  101.72(c)(2),  FDA  is 
proposing  to  identify  the  calcium 
content  levels  needed  to  qualify  for  a 
health  claim.  In  the  companion 
document  on  general  requirements  for 
health  claims,  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
has  tentatively  concluded  that  for 
nutrients  for  which  increases  in  intake 
are  associated  with  a  desirable  health 
outcome,  FDA's  proposed  criterion  for  a 
"high"  amount  of  a  nutrient  shall  be  the 
basis  for  determining  the  minimum 
amount  of  the  nutrient  that  must  be  in  a 
food  for  the  food  to  be  eligible  to  bear  a 
health  claim.  This  criterion  is  described 
in  the  proposal  on  nutrient  content 
claims,  published  elsewhere  in  this  issue 
of  the  Federal  Register.  For  calcium,  a 
product  must  contain  a  minimum  of  20 
percent  of  the  proposed  RDI  for  calcium 
(see  companion  document  on 
Mandatory  Nutrition  Labeling  published 
elsewhere  in  this  issue  of  the  Federal 
Register)  or  180  mg  of  calcium  per 
reference  amount  customarily  consumed 
and  per  labeled  serving  to  meet  this 
criterion.  This  amount  may  either  be 
naturally  occurring  in  foods  or  may  be 
added  to  a  food  or  a  supplement. 

bi  proposed  !  101.72(c)(1).  FDA  is 
requiring  that  a  product  satisfy  all  the 
requirements  of  §  101.44.  Among  these 
requirements  is  that  if  a  calcium- 
containing  ingredient  is  added  to  a  food 
or  supplement,  the  use  of  that  ingredient 
must  be  demonstrated  by  the  proponent 
of  the  claim  to  be  safe  and  lawful  under 
the  applicable  food  safety  provisions  of 
the  act.  This  showing  can  be  made  in  a 
number  of  ways,  including  a  showing 
that  the  use  of  the  substance  is: 

(1)  GRAS  as  listed  in  21  CFR  part  182, 
or  in  accord  with  the  general  principles 
stated  in  21  CFR  170.30,  provided  that 
the  use  of  the  ingredient  remains  at 
individual  consumption  levels  consistent 
with  its  use  prior  to  January  1. 1958;  or 

(2)  Affirmed  as  GRAS  in  21  CFR  part 
184,  approved  for  use  as  a  food  additive, 
or  subject  to  a  sanction  or  approval 
granted  by  FDA  or  the  U.S.  Department 
of  Agriculture  (USDA)  prior  to 
September  6. 1958. 

In  addition.  FDA  is  proposing  in 
§  101.72(c)(3)  that  the  calcium  content  of 
the  product,  either  added  or  natural,  be 
assimilable  as  required  in  the  calcium 
and  iron  enrichment  of  cereal-grain 
products  (21  CFR  part  137).  Benefits  of 
calcium  intake  from  foods  and 
supplements  can  only  be  obtained  if  the 
calcium  is  available  for  metabolic  use 
by  the  body.  There  is  strong  evidence 


that  dietary  intake  of  protein,  fiber, 
phosphorus,  and  certain  naturally 
occurring  and  added  substances  such  as 
oxalate,  phytate.  and  fiber  interfere  with 
calcium  absorption  or  metabolism  (Refs. 
15.  63.  69,  and  71). 

FDA  is  concerned  about  the 
bioavailability  (ability  to  assimilate)  of 
the  calcium  contained  in  products  that 
make  a  health  claim.  It  would  be 
misleading  to  put  a  health  claim  for  a 
substance  on  a  food  if  consumption  of 
that  food  will  not  provide  the  substance. 
Spinach  illustrates  the  concern  that 
products  contain  bioavailable  calcium. 
While  spinach  is  rich  in  calcium,  it  is  not 
an  appropriate  candidate  for  a  health 
claim  on  its  label  because  of  its 
established  poor  calcium  bioavailability 
(Ref.  70).  FDA  recognizes  the  difficulty 
of  assessing  mineral  bioavailability  in 
humans  where  inter-individual  variation 
is  a  significant  confounding  factor.  For 
this  reason,  FDA  requests  comments  on 
how  calcium  bioavailability  can  be 
assessed  without  bias  in  products  under 
review  for  health  claim  eligibility.  More 
specifically,  the  agency  requests 
comments  that  would  flag  other  foods  or 
food  components  that  are  good  sources 
of  calcium  but  have  poor  bioavailability. 
These  solicited  comments  should  also 
consider  products  that  are  processed  in 
such  a  way  that  the  processing  alters  the 
bioavailability.  For  example,  yeast 
enzymatic  cleavage  of  phytase  during 
the  leavening  of  bread  alters  calcium 
bioavailability  (Ref.  15).  The  agency  also 
requests  comments  on  how  to  address 
the  issue  of  bioavailability  for  calcium 
supplements  (Refs.  66,  69. 108  and  122). 

D.  Proposed  Disqualifying  Components 
of  Products 

Calcium  bioavailability  means  both 
absorption  and  tissue  utilization  of 
calcium.  Therefore,  the  presence  of  food 
or  supplement  components  that  cause 
increased  urinary  or  fecal  excretion,  or 
impair  the  utilization  of  calcium  by 
bone,  would  disqualify  a  product  for  a 
calcium-osteoporosis  claim.  Thus.  FDA 
is  proposing  in  S  101.72(c)(4)  to 
disqualify  calcium  supplements  from  a 
health  claim  if  they  fail  to  meet  the 
United  States  Pharmacopeia  standards 
for  disintegration  (Refs.  122. 129  and 
130)  and  dissolution  (Refs.  122, 129  and 
130).  These  products  should  not  contain 
any  substance,  such  as  a  salt  of  orotic 
acid,  that  is  known  to  be  harmful  and  to 
have  adverse  effects  on  calcium 
metabolism  or  on  nutrient  status  (Refs. 
42,  61  and  75). 

High  levels  of  dietary  phosphorus  and 
protein  significantly  adversely  affect  the 
metabolism  and  obligatory  loss  of 
calcium,  respectively  (Refs.  2.  3  and  17). 
The  agency,  however,  is  not  proposing 


to  disqualify  high  protein  products  from 
bearing  a  calcium  claim.  Like  calcium, 
protein  is  not  ubiquitously  distributed  in 
our  food  supply  and  is  richest  in  specific 
food  sources  (Refs.  27  and  110).  Some  of 
these  protein  rich  foods,  such  as  milk  or 
milk  products,  contribute  more  than  half 
the  calcium  and  protein  intake  of  some 
individuals,  notably  children.  Thus, 
relatively  few  foods  are  sources  of 
calcium  and  protein,  forcing  consumers 
to  be  selective  to  meet  the  nutritional 
needs  for  both  calcium  and  protein.  It 
would  be  misleading  to  disqualify  a 
product  that  is  both  rich  in  calcium  and 
protein  based  on  the  protein's  effect  on 
urinary  excretion  of  calcium  without 
knowledge  of  what  contribution  this 
product  made  to  the  consumer's  total 
protein  intake. 

While  only  a  few  foods  are  rich  in 
calcium  and  protein,  nearly  all  foods 
contain  phosphorus  as  either  a  natural 
component  or  as  an  ingredient  added 
during  processing  (Refs.  17,  31  and  58). 
Thus,  unlike  for  calcium,  consumers  do 
not  have  to  be  selective  to  meet  their 
daily  phosphorus  needs.  In  contrast  to 
the  low  calcium  intakes  that  have  been 
reported  for  the  majority  of  American    , 
women,  phosphorus  consumption  is  high 
for  both  men  and  women  (Ref.  31). 
National  nutrition  surveys  indicate  that 
the  diets  of  teenagers  and  young  adults 
are  relatively  high  in  phosphorus  and 
low  in  calcium  (mean  daily  intake  of  500 
to  600  mg  per  day  of  calcium  and  greater 
than  1,000  mg  per  day  of  phosphorus) 
(Ref  105). 

According  to  NRC's  1989  report 
"Recommended  Daily  Allowances."  the 
desired  calcium  to  phosphorus  ratio  of 
the  United  States  diet  is  1:1.  but  the  ratio 
of  actual  food  consumption  patterns 
differs  wilh  age  (Ref  3).  Infant 
consumption  patterns  produce  a  ratio  of 
2.3:1  for  human  milk,  that  decreases 
with  age  to  1:1.8  for  adults  but  may  be 
as  low  as  1:4  for  individuals  with  low 
intake  of  dairy  foods  or  green  vegetables 
(Ref  3).  Protein  rich  foods  such  as  milk, 
meat,  poultry,  fish,  cheese,  and  cereal 
grains  contribute  the  majority  of 
phosphorus  in  the  American  diet,  but 
highly  processed  and  convenience  foods 
can  contribute  20  to  30  percent  of  the 
daily  phosphorus  as  food  additives  (Ref 
58).  Evidence  shows  that  phosphorus 
intake  may  be  underestimated  as  much 
as  15  to  20  percent,  because  the 
phosphorus  supplied  by  numerous  food 
additives  in  processed  foods  are  not 
always  accounted  for  in  tables  of  food 
composition  (Ref  106). 

FDA  is  proposing  that  high  levels  of 
phosphorus  (naturally  occurring  or 
added)  in  conventional  foods  or 
supplements  that  result  in  calcium  to 
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phosphorus  ratios  lower  than  1:1  will 
disqualify  the  product  from  bearing  a 
calcium/osteoporosis  health  claim. 
FDA's  tentative  decision  to  identify 
phosphorus  as  a  disqualifying  nutrient  is 
based  on  the  ubiquitous  distribution  of 
this  mineral  in  the  food  supply,  the  Igw 
ratio  of  calcium  to  phosphorus  that 
typifies  current  intake  patterns,  and 
current  evidence  demonstrating  that 
high  levels  of  dietary  phosphorus 
coupled  with  low  dietary  calcium 
adversely  influence  hormonal  factors 
that  regulate  calcium  and  bone 
metabolism  [Refs.  17.  21.  29,  32,  46,  93. 
114,  and  116).  Recent  studies  in  humans 
show  that  high  intakes  of  phosphorus 
compared  to  calcium  typically  observed 
in  the  United  States  diet  will  produce 
changes  in  serum  calcium  and  bone 
regulating  hormones  that  may  adversely 
affect  peak  bone  mass  (Refs.  17,  21,  31, 
32, 114, 115  and  116).  This  evidence  is 
supported  by  findings  from  a  variety  of 
animal  models  demonstrating  that  diets 
high  in  phosphorus  and  relatively  low  in 
calcium  result  in  changes  in  calcium 
regulating  hormones  that  adversely 
affect  bone  formation  and  stimulate 
bone  resorption,  and  ultimately  bone 
loss  (Ref.  46). 

To  qualify  for  the  health  claim,  FDA 
tentatively  proposes  in  S  101.72(c)(5) 
that  a  product  should  not  contain  more 
phosphorus  than  calcium  on  a  weight 
per  weight  basis.  For  those  products  that 
contain  just  20  percent  of  the  proposed 
RDI  for  calcium  (about  180  mg  of 
calcium),  the  product  must  contain  no 
more  than  20  percent  of  the  RDI  for 
phosphorus  (about  180  mg)  in  a  single 
serving  or  recommended  daily 
supplement  intake  to  be  eligible  to  bear 
a  health  claim.  This  level  is  consistent 
with  the  1:1  ratio  of  calcium  to 
phosphorus  set  by  the  RDA  for  calcium 
and  phosphorus  (Ref.  3)  and  previous 
nutritional  quality  guidelines 
promulgated  by  FDA.  This  proposed 
disqualifying  level  of  phosphorus  is 
consistent  with  the  nutritional 
guidelines  set  forth  in  §  104.47(d)(4): 
"When  technologically  practicable, 
product  components  and  ingredients 
shall  be  selected  to  obtain  the  desirable 
calcium  to  phosphorus  ratio  of  1:1." 

Other  nutrients,  such  as  sodium,  also 
have  adverse  effects  on  calcium 
metabolism  when  high  dietary  levels  are 
consumed  (Refs.  59  and  135).  However, 
sodium  and  other  nutrients  in  high  levels 
may  disqualify  a  product  from  the  claim 
because  of  their  association  with 
diseases  other  than  osteoporosis.  FDA 
has  proposed  disqualifying  levels  for  fat. 
.>aturated  fat.  cholesterol,  and  sodium  in 
proposed  S  101.14.  In  proposed 
§  101.72(c)ll).  as  stated  above.  FDA 


proposes  that  all  requirements  for  health 
claims  as  defined  in  proposed  §  101.14 
must  be  met  for  a  product  to  bear  a 
claim  relating  calcium  intake  to 
osteoporosis.  Disqualifying  nutrient 
levels  are  discussed  in  the  proposal  on 
general  principles  for  health  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Given  the  proposed  conditions  and 
requirements  for  a  product  to  bear  a 
health  claim  relating  calcium  intake  to 
reduced  risk  of  osteoporosis  discussed 
above,  some  typical  foods  that  woirid 
qualify  for  this  claim  include  servings  of: 
lowfat  yogurt,  1  and  2  percent  fat  milk, 
skim  milk,  cultured  buttermilk,  2  percent 
lowfat  chocolate  milk  and  tofu  (Ref.  44). 
As  discussed  in  the  preamble  to  the 
proposal  on  general  principles  for  health 
claims,  FDA  finds  no  basis  to  provide  an 
exception  to  the  disqualifying  levels  to 
permit  a  calcium  and  osteoporosis  claim 
on  whole  milk. 

To  assist  manufacturers  in 
formulating  a  health  claim,  FDA  is 
providing  a  model  message  in  the 
proposed  regulation. 

V.  Appendix  to  the  Preamble — 
Consumer  Summary  on  Dietary  Calcium 
and  Osteoporosis 

The  following  appendix  is  a  proposed 
consumer  summary  on  dietary  calcium 
and  osteoporosis.  FDA  solicits 
comments  on  this  document  as 
explained  in  the  proposal  on  general 
requirements  for  health  claims 
published  elsewhere  in  this  isue  of  the 
Federal  Register. 

Appendix— Consumer  Summary  on 
Dietary  Calcium  and  Osteoporosis 

Dietary  Calcium  and  Osteoporosis 

Under  the  provisions  of  the  recent 
Nutrition  Labeling  and  Education  Act, 
manufacturers  may  put  clear 
information  on  the  food  label  about  the 
relationship  between  a  nutrient,  such  as 
calcium,  and  a  disease  or  health-related 
condition.  To  prevent  consumers  from 
being  misled,  the  Food  and  Drug 
Administration  (FDA)  allows  only 
truthful  label  statements  about  diet  and 
health  relationships  that  are  firmly 
supported  by  current  scientific  evidence. 
There  is  agreement  that  the  evidence  is 
strong  enough  to  allow  a  health  claim 
about  the  relationship  between  dietary 
calcium  and  osteoporosis. 

Many  consumers  have  said  that 
health  claims  on  food  labels  could  be 
useful  to  them  in  making  improvements 
in  their  diets.  However,  label  space  is 
often  limited.  Therefore,  this  pamphlet 
provides  information  about  the  diet  and 
health  claims  that  supplements  what 
you  may  see  on  food  labels. 


In  addition  to  dietary  calcium  and 
osteoporosis.  FDA  is  allowing  health 
claims  about  the  relationship  between 
sodium  and  hypertension,  saturated  fat 
and  cholesterol  and  cardiovascular 
disease,  fat  and  cancer,  and 

For  information  about 

these  other  diet  and  health 
relationships,  write  to:  [TO  BE 
INSERTED]. 

What  is  Osteoporosis? 

Osteoporosis  is  a  disease  condition  in 
which  reduced  bone  mass  causes  the 
bones  to  fracture  easily.  The  disease 
occurs  in  both  sexes  but  is  more 
common  among  older  women. 

Why  is  There  Concern  About 
Osteoporosis? 

Osteoporosis  is  a  public  health 
concern  because  from  15  to  20  million 
Americans  are  affected.  Osteoporosis 
reduces  the  mobility  and  quality  of  life 
of  the  people  affected.  The  disease  is 
responsible  for  about  50.000  deaths 
annually,  and  substantial  health  care 
costs  are  associated  with  it. 

One-third  of  women  65  years  and 
older  have  spinal  vertebrae  fractures, 
the  most  common  break  associated  with 
osteoporosis.  Vertebral  fractures  are 
often  undetected,  and  few  women 
identify  the  height  loss  that  results  as 
due  to  osteoporosis.  Many  elderly  men 
and  women  suffer  hip  fractures  as  a 
result  of  osteoporosis,  which  few  people 
associate  with  this  disease. 

Osteoporosis  contributes  to  some  1.3 
million  bone  fractures  per  year  in 
persons  45  years  and  older.  Spinal 
fractures  are  painful,  but  hip  fractures 
may  have  more  serious  effects  and 
usually  result  in  hospitalization. 

What  is  the  Cause  of  Osteoporosis?  ' 

Osteoporosis  is  a  complex  disease, 
and  why  it  develops  in  some  people  is 
not  entirely  understood  at  this  time.  The 
factors  that  make  a  person  most  at  risk 
for  developing  the  disease  are  increased 
age  and  being  a  female  (particularly 
when  loss  of  the  hormone  estrogen 
occurs)  of  the  Caucasian  or  Asian  race. 
However,  several  lifestyle  factors  over 
which  people  have  greater  control  are 
also  believed  to  be  associated  with  a 
decreased  risk  of  its  development.  These 
include  consuming  an  adequate  amount 
of  dietary  calcium  and  getting  enough 
exercise,  especially  during  the  bone- 
forming  years;  eating  a  balanced  diet; 
not  smoking  cigarettes;  and  either  not 
drinking  alcohol  or  doing  so  in 
moderation. 

The  exact  nature  of  the  association 
between  calcium  and  osteoporosis  is 
under  active  research.  Scientific  experts 
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In  addition  to  dietary  calcium  and 
osteoporosis,  FDA  is  allowing  health 
claims  about  the  relationship  between 
sodium  and  hypertension,  saturated  fat 
and  cholesterol  and  cardiovascular 
disease,  fat  and  cancer,  and 

For  information  about 

these  other  diet  and  health 
relationships,  write  to:  [TO  BE 
INSERTED], 

What  is  Osteoporosis? 

Osteoporosis  is  a  disease  condition  in 
which  reduced  bone  mass  causes  the 
bones  to  fracture  easily.  The  disease 
occurs  in  both  sexes  but  is  more 
common  among  older  women. 

Why  is  There  Concern  About 
Osteoporosis? 

Osteoporosis  is  a  public  health 
concern  because  from  15  to  20  million 
Americans  are  affected.  Osteoporosis 
reduces  the  mobility  and  quality  of  life 
of  the  people  affected.  The  disease  is 
responsible  for  about  50,000  deaths 
annually,  and  substantial  health  care 
costs  are  associated  with  it. 

One-third  of  women  65  years  and 
older  have  spinal  vertebrae  fractures, 
the  most  common  break  associated  with 
osteoporosis.  Vertebral  fractures  are 
often  undetected,  and  few  women 
identify  the  height  loss  that  results  as 
due  to  osteoporosis.  Many  elderly  men 
and  women  suffer  hip  fractures  as  a 
result  of  osteoporosis,  which  few  people 
associate  with  this  disease. 

Osteoporosis  contributes  to  some  1.3 
million  bone  fractures  per  year  in 
persons  45  years  and  older.  Spinal 
fractures  are  painful,  but  hip  fractures 
may  have  more  serious  effects  and 
usually  result  in  hospitalization. 

What  is  the  Cause  of  Osteoporosis? 

Osteoporosis  is  a  complex  disease, 
and  why  it  develops  in  some  people  is 
not  entirely  understood  at  this  time.  The 
factors  that  make  a  person  most  at  risk 
for  developing  the  disease  are  increased 
age  and  being  a  female  (particularly 
when  loss  of  the  hormone  estrogen 
occurs]  of  the  Caucasian  or  Asian  race. 
However,  several  lifestyle  factors  over 
which  people  have  greater  control  are 
also  believed  to  be  associated  with  a 
decreased  risk  of  its  development.  These 
include  consuming  an  adequate  amount 
of  dietary  calcium  and  getting  enough 
exercise,  especially  during  the  bone- 
forming  years;  eating  a  balanced  diet; 
not  smoking  cigarettes;  and  either  not 
drinking  alcohol  or  doing  so  in 
moderation. 

The  exact  nature  of  the  association 
between  calcium  and  osteoporosis  is 
under  active  research.  Scientific  experts 
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agree  that  consuming  an  adequate 
amount  of  calciom  in  your  diet 
throughout  life  is  important  to  bone 
health. 

The  maximinn  amount  of  bone  that  a 
person  can  build  is  determined  by 
heredity.  Bone  continues  to  be  added  to 
the  skeleton  until  about  35  years  of  age. 
at  which  time  skeletal  maturity  occurs. 
Scientists  agree  that  adequate  dietary 
calcium  during  the  bone-forming  years  is 
important  to  building  an  optimal  amount 
of  bone  (called  "peak"  bone  mass). 
Building  optimal  bone  mass  through  a 
balanced  diet,  including  adequate 
calcium,  until  skeletal  maturity  occurs 
may  help  to  delay  the  onset  of  or  limit 
the  chance  of  developing  osteoporosis 
later  in  life. 

Bone  experts  also  agree  that,  for 
adults  in  midlife  or  older  years, 
maintaining  adequate  dietary  calcium  is 
crucial  to  slowing  down  the  rate  of  bone 
loss  that  naturally  occurs  at  that  lime. 
Getting  enough  dietary  calcium  is 
especially  important  during  the  first 
decade  following  menopause.  However, 
for  women  at  the  onset  of  menopause, 
dietary  calcium  alone  will  not 
sufficiently  slow  the  rate  of  bone  loss, 
which  is  especially  rapid  early  in 
menopause.  At  menopause,  estrogen 
replacement  therapy  is  the  most 
effective  means  to  reduce  the  rate  of 
bone  loss,  and  the  risk  for  fractures. 

Low  calcium  intakes  are  of  greatest 
concern  in  adolescent  and  young  women 
who  have  high  calcium  requirements. 
Young  women  who  do  not  meet  their 
calcium  need  during  these  age  periods 
are  most  at  risk  of  developing 
osteoporosis  later  in  life. 
Postmenopausal  women  and  elderly 
men  also  are  at  special  risk  of 
developing  osteoporosis. 

Do  Most  People  Get  Enough  Calcium  in 
What  They  Eat? 

Because  of  concern  that  some  people 
are  consuming  too  little  calcium,  the  U.S. 
Public  Health  Service  has  set  a  national 
health  goal  for  people  to  eat  food 
sources  of  calcium  regularly.  People 
from  12  to  25  years  of  age  are 
encouraged  to  eat  3  or  more  servings  a 
day  of  foods  that  are  sources  of  calcium. 
This  advice  is  appropriate  for  pregnant 
and  lactating  women  because  of  their 
higher  calcium  needs.  All  adults  25 
years  and  older  are  encouraged  to 
consume  2  or  more  servings  of  calcium- 
rich  foods  daily. 

//oMT  Do  You  Learn  Which  Foods  Are 
Sources  of  Calcium 

A  good  way  to  leam  about  food 
sources  of  calcium  is  to  read  nutrition 
labels.  Most  foods  now  have  nutrition 
information  on  their  labels. 


The  amount  of  calcium  in  a  serving  of 
food  is  listed  on  the  nutrition  label  as  a 
percentage  of  the  Reference  Daily  Intake 
(RDl).  The  RDI  for  calcium  is  900 
milligrams  (mg)  for  adults  and  children 
over  4  years  of  age.  The  RDI  is  not  an 
amount  recommended  for  you 
personally.  It  is  a  general  reference 
number  to  help  you  determine  how  the 
amount  of  calcium  in  a  ser\'ing  of  food 
relates  to  an  average  amount  for  a  day. 

More  specific  information  for 
individuals  comes  from  the  National 
Academy  of  Sciences  which 
recommends  amounts  of  calcium  for 
several  age  groups.  For  infants  and 
children  younger  than  11  years,  the 
recommended  daily  amounts  range  from 
400  to  800  mg.  The  recommended  daily 
amount  of  calcium  for  ages  11  through  24 
years  for  both  sexes,  when  maximum 
bone  growth  occurs,  is  1.200  mg.  The 
recommended  daily  amount  for  25  years 
and  older  is  800  mg.  For  pregnant  or 
lactating  women.  1.200  mg  of  calcium  a 
day  is  recommended.  These 
recommended  amounts  can  be  reached 
easily  by  choosing  foods  each  day  that 
are  good  sources  of  calcium. 

The  richest  sources  of  calcium  are 
milk  and  other  dairy  products,  which 
provide  much  of  the  calcium  in  U.S. 
diets.  Some  people  cannot  or  only 
poorly  digest  the  sugar  (lactose)  in  milk, 
and  are  said  to  have  "lactose 
intolerance."  Most  people  with  lactose 
intolerance,  however,  are  able  to 
consume  small  amounts  of  milk  and 
other  products  containing  lactose 
without  distress.  Also  low-lactose  and 
reduced-lactose  dairy  products  are 
available. 

Some  foods  containing  relatively 
small  amounts  of  calcium  but  that  are 
eaten  frequently  during  the  day,  for 
example,  bread,  are  also  good  sources  of 
calcium.  Other  nonfood  sources,  such  as 
drinking  water  and  some  medications, 
such  as  antacids  containing  calcium 
carbonate,  may  also  contribute  to  the 
level  of  calcium  that  you  consume. 

W^hat  Do  Label  Claims  About  Calcium 
Mean? 

Besides  the  amount  of  calcium  on  the 
nutrition  label,  you  may  see  claims 
about  calcium  in  other  places  on  the 
package  of  some  prockicts.  There  are 
two  kinds  of  these  label  claims — content 
claims  and  health  claims. 

Content  claims  are  those  made  about 
the  amount  of  calcium  the  food  contains. 
For  example,  a  label  may  say  "high  in 
calcium"  or  "source  of  calcium."  FDA 
allows  a  food  that  contains  20  percent  or 
more  of  the  RDI  per  serving  to  be 
labeled  as  a  "high"  in  calcium,  while  a 
food  containing  from  10  percent  to  20 


percent  of  the  RDI  per  serving  can  be 
labeled  as  a  "source"  of  calcium. 

Some  foods  that  are  high  in  or  sources 
of  calcium  may  contain  one  or  more 
nutrients  that  increase  the  risk  of  a  diet- 
related  disease.  For  example,  a  high 
sodium  intake  is  linked  to  high  blood 
pressure  in  some  people.  To  alert 
consumers,  a  claim  about  calcium 
content  cannot  be  made  on  the  label  of 
such  foods  without  indicating  the 
presence  of  the  other  nutrient.  A  label 
might  say.  for  example.  "High  in 
calcium:  see  nutrition  label  for 
information  about  sodium  and  other 
nutrients." 

Health  claims  are  those  made  about 
the  relationship  between  calcium  and 
osteoporosis.  A  health  claim  can  be 
made  only  on  foods  that  contain  20 
percent  or  more  of  the  RDI  of  calcium 
per  serving  and  do  not  contain  another 
nutrient  (or  nutrients)  that  increase  the 
risk  of  a  diet-related  disease  or  health 
condition.  Here  are  some  examples  of 
the  kinds  of  foods  on  which  you  may  see 
such  claims:  low  fat  milk,  skim  milk 
including  dry  skim  milk,  buttermilk 
made  from  skim  milk,  chocolate  drinks 
and  yogurt  made  from  skim  or  low  fat 
milk,  reduced-calorie  chocolate  and 
cocoa  dairy  drink  mixes,  orange 
breakfast  drinks,  and  tofu. 

What  About  Dietary  Supplements  of 
Calcium? 

The  first  important  approach  to 
getting  enough  calcium  is  to  choose  a 
healthful  diet  that  has  food  sources  of 
calcium.  If  for  some  reason  (such  as 
food  intolerance  or  an  increased  calcium 
need  during  pregnancy  or  lactation),  it's 
difficult  to  eat  foods  with  enough 
calcium,  a  supplement  to  the  diet  may 
be  appropriate.  Supplements  that 
exceed  the  recommended  levels  are 
unnecessary,  however,  and  provide  no 
further  benefit  to  bone  health.  For 
further  guidance,  a  personal  physician 
or  dietitian  may  be  consulted. 

Other  Risk  Factors  for  Osteoporosis 

In  addition  to  eating  food  sources  of 
calcium  regularly,  improving  some  other 
habits  may  help  to  reduce  the  risk  of 
osteoporosis.  Regularly  performing 
moderate  weight-bearing  exercise,  such 
as  walking,  can  help  to  increase  bone 
mass  during  the  bone-forming  years.  In 
addition,  choosing  not  to  smoke  and 
limiting  alcoholic  beverages  are 
healthful  ways  to  reduce  your  chances 
of  developing  the  disease. 

Older  people  benefit  from  regular 
exercise  that  strengthens  their  muscles 
and  helps  lessen  the  danger  of  falls  that 
may  result  in  broken  bones.  A  safe 
environment,  such  as  removal  of  scatter 
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rugs,  is  also  important  for  elderly 
people. 

Facts  to  Keep  in  Mind 

•  It's  the  total  combination  of  foods 
that  you  eat  regularly — both  the  kinds 
and  the  amounts — that's  important  in 
terms  of  good  nutrition.  Eating  a 
particular  food  or  foods  isn't  a  magic 
key  that  will  assure  that  you  have  a 
more  healthful  diet. 

•  Eating  a  healthful  diet,  in  itself, 
doesn't  guarantee  good  health. 
However,  a  healthful  diet  is  an 
important  part  of  a  healthy  lifestyle  that 
includes,  for  example,  regular  physical 
exercise,  not  smoking,  not  drinking 
alcoholic  beverages  in  excess,  and  not 
abusing  drugs. 

•  In  addition  to  what  you  eat,  many 
factors  may  be  related  to  your  own 
chance  of  developing  a  particular 
disease,  for  example,  your  heredity,  your 
environment,  and  the  health  care  that 
you  get.  Our  knowledge  about  most  diet- 
health  relationships  is  incomplete  and 
will  improve  as  scientific  knowledge 
increases.  However,  enough  is  known 
today  about  some  of  these  relationships 
to  encourage  changes  in  dietary 
practices  believed  to  be  beneflcial. 
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VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VIII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

IX.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 


X.  Comments 

Interested  persons  may.  on  or  before 
February  25, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  the  Food  and  Drugs,  it  is  proposed 
that  21  CFR  part  101  be  amended  as 
follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455); 
sees.  201.  301.  402.  403.  409.  501.  502,  505.  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  342,  343.  348,  351,  352,  355. 
371). 

2.  Section  101.72  is  added  to  subpart  E 
to  read  as  follows: 

§  101.72    Health  claims:  calcium  and 
osteoporosis. 

(a)  Relationship  between  calcium  and 
osteoporosis.  An  inadequate  calcium 
intake  contributes  to  low  peak  bone 
mass  and  has  been  identified  as  one 
numerous  many  risk  factors  in  the 
development  of  osteoporosis.  Peak  bone 
mass  is  the  total  quantity  of  bone 
present  at  maturity  that  experts  believe 
has  the  greatest  bearing  on  whether  or 
not  a  person  will  be  at  risk  of 
developing  osteoporosis  and  related 
bone  fractures  later  in  life.  Another 
factor  that  influences  total  bone  mass 
and  susceptibility  to  osteoporosis  is  the 
rate  of  bone  loss  after  skeletal  maturity. 
An  adequate  intake  of  calcium  is 
thought  to  exert  a  positive  effect  during 
adolescence  and  early  adulthood  in 
optimizing  the  amount  of  bone  that  is 
laid  down.  However,  the  upper  limit  of 
peak  bone  mass  is  genetically 
determined.  The  mechanism  through 
which  an  adequate  calcium  intake  and 
optimal  peak  bone  mass  are  thought  to 
reduce  the  risk  of  osteoporosis  relates  to 
the  fact  that  all  persons  lose  bone  with 
age,  hence  those  with  higher  bone  mass 
at  maturity  take  longer  to  reach  the 
critically  reduced  mass  at  which  bones 


can  fracture  easily.  Thi-  rnto  uf  liomr  loss 
after  skeletal  maturity  also  infhuMiccs 
the  amount  of  bone  presi-nt  ;<!  old  ;igo 
and  can  influence  an  individual's  risk  of 
developing  osteoporosis.  Miiinloriiinco 
of  an  adequate  intake  of  calcium  later  in 
life  is  thought  to  be  important  in 
reducing  the  rate  of  bone  loss 
particularly  in  the  elderly  and  in  women 
during  the  first  decade  following 
menopause. 

(b)  Significance  of  calcium.  Calcium 
intake  is  not  the  only  recognized  risk 
factor  in  the  development  of 
osteoporosis  multifactorial  bone 
disease.  Other  factors  including  a 
person's  sex.  race,  hormonal  status, 
family  history,  body  stature,  level  of 
exercise,  general  diet,  and  specific  life 
style  choices  such  as  smoking  and 
excess  alcohol  consumption  affect  the 
risk  of  osteoporosis. 

(1)  Heredity  and  being  female  arc  two 
key  factors  identifying  those  individuals 
at  risk  for  the  development  of 
osteoporosis.  Hereditary  factors  include 
race,  notably  Caucasian  and  possibly 
Asians  are  characterized  by  lower  peak 
bone  mass  at  maturity,  and  have  a 
significantly  higher  incidence  of  bone 
fracture  with  increasing  age,  than 
African  Americans. 

(2)  Maintenance  of  an  adequate  intake 
of  calcium  throughout  life  is  particularly 
important  for  a  subpopulation  of 
individuals  at  greatest  risk  of  developing 
osteoporosis  and  for  whom  adequate 
dietary  calcium  intake  may  have  the 
most  important  beneficial  effects  on 
bone  health.  This  target  subpopulation 
includes  adolescent  and  young  adult 
Caucasian  and  possibly  Asian  American 
women.  In  addition,  those  individuals 
with  known  family  histories  of 
osteoporosis  are  also  at  greater  risk  of 
developing  this  bone  disease  later  in 
life. 

(c)  Health  claim  conditions.  A  food 
label  or  labeling  may  contain  a  health 
claim  slating  that  consumption  of  an 
adequate  calcium  intake  throughout  life 
helps  to  optimize  peak  bone  mass  during 
adolescence  and  early  adulthood  and  to 
slow  the  rale  of  bone  loss  later  in  life 
and,  by  maximizing  the  amount  of  bone 
present  in  later  years  through  these 
mechanisms,  may  reduce  the  risk  of 
osteoporosis  and  related  bone  fracture 
provided  that  the  following  conditions 
are  met  by  the  product: 

(1)  All  requirements  for  health  claims 
as  defined  in  1 101.14  are  met: 

(2)  A  serving  of  food  or  a  total  daily 
recommended  supplement  intake  meets 
or  exceeds  the  requirements  for  a  "high  " 
level  of  calcium  as  described  in  §  101.54; 

(3)  The  calcium  content  of  the  product 
is  assimilable; 
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(4)  Dietary  supplements  shall  meet  the 
United  States  Pharmacopeia  standards 
for  disintegration  and  dissolution:  and 

(5)  A  serving  or  total  daily 
recommended  supplement  intake  does 
r>ot  contain  more  phosphorus  than 
calcium  on  a  weight  per  weight  basis. 

(d)  Health  claim  requirements.  Health 
claims  relating  adequate  calcium  intake 
to  the  possible  reduction  in  the  risk  of 
osteoporosis  may  be  used  on  the  label 
and  in  the  labeling  provided  that  such 
statements  comply  with  the  following 
requirements: 

(1)  The  claim  shall  make  clear  that 
adequate  calcium  intake  throughout  life 
is  not  the  only  recognized  risk  factor  in 
this  multifactorial  bone  disease  by 
listing  the  specific  factors,  including  a 
persons's  sex.  race,  age,  and  family 
history,  that  place  them  at  risk  of 
developing  osteoporosis  and  stating  that 
an  adequate  level  of  exercise  and  a 
well-balanced  diet  are  also  needed; 

(2)  The  claim  shall  not  convey  the 
misconception  that  the  risk  of 
osteoporosis  is  equally  applicable  to  the 
general  United  States  population.  The 
claim  shall  clearly  identify  the 
populations  at  particular  risk  for  the 
development  of  osteoporosis.  These 


include  white  (or  the  term  "CaBcasian") 
women  and  may  include  Asian  women 
in  their  bone  forming  years 
(approximately  11  to  35  years  of  age  or 
the  phrase  "during  teen  or  early  adult 
years"  may  be  used).  These  may  also 
include  menopausal  (or  the  term 
"middle-aged")  women,  persons  with  a 
family  history  of  the  disease,  and  elderly 
(or  the  term  "older")  men  and  women; 

(3)  The  health  claim  shall  state  that 
adequate  calcium  intake  throughout  life 
is  linked  to  reduced  risk  of  osteoporosis 
through  the  mechanism  of  optimizing 
peak  bone  mass  during  adolescence  and 
early  adulthood.  The  phrase  "build  and 
maintain  good  bone  health"  may  be 
used  to  convey  the  concept  of  optimizing 
peak  bone  mass.  When  reference  is 
made  to  persons  with  a  family  history  of 
the  disease,  menopausal  women,  and 
elderly  men  and  women,  the  claim  may 
also  state  that  adequate  calcium  intake 
is  linked  to  reduced  risk  of  osteoporosis 
through  the  mechanism  of  slowing  the 
rate  of  bone  loss; 

(4)  The  claim  shall  not  quantitate  the 
degree  of  reduced  risk  of  osteoporosis 
that  may  result  from  maintaining  an 
adequate  calcium  intake  throughout  life: 
and 


(5)  The  health  claim  shall  state  that  a 
total  dietary  intake  greater  than  200 
percent  of  the  recommended  daily 
intake  (1,800  milligrams  (mg)  of  calcium) 
has  no  further  known  benefit  to  bone 
health. 

Sample  Healdi  Claim 

Osteoporosis  affects  older  persons, 
especially  middle-aged,  white  women  and 
those  whose  families  tend  to  have  fragile 
bones  in  later  years.  A  lifetime  of  regular 
exercise  and  eating  a  healthful  diet  that 
inchtdes  enough  calcium,  expecially  during 
teen  and  early  adult  years,  builds  and 
maintains  good  bone  health:  and  may  reduce 
the  risk  of  osteoporosis  later  in  life.  Adequate 
calcium  intake  is  important,  but  intakes 
above  about  1,800  mg  are  not  likely  to  provide 
any  additional  benefit. 

Dated:  November  4, 1991. 

~  David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

LoiBs  W.  Sidlivan, 

Secretary  of  Health  and  Human  Services. 

Note:  The  following  table  will  not  appear  in 
the  annual  Code  of  Federal  Regulations. 
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Btocheaical  Markers 

Sub- Groups 

Depending  on 

<1)  <  400 

(1)  Menopause  in 

from  any  source 

menopause,  whose 

of  calciui 

High  Calciua. 

habitual 

W/day 

iast  5  or  fewer 

Women  in  late 

habitual  calciua 

honeostasis 

n  «  124 

calcium 

(2)  400  to  650 

years  (accelerated 

intake  is  less 

Low  CalciiM,  n  * 

intake*  women 

W/day 

rate  of  a  bone 

rate  of  bone  loss 

than  400  mg  may 

112 

were 

loss) 

was  less  rapid  in 

reduce  their  bone 

Late 

randomised  to 

(2)  Menopause 

those  with  higher 

loss  by 

postmenopausal 

3  treatments 

more  than  5  years 

habitual  calctui 

increasing  their 

n  »  169 

Thus.  6 

ago 

intakes  and  there 

calciua  intake  to 

average  «  59.9 

treatment 

Time  of  day  of 

were  no 

BOO  mg/day 

years 

grm4>i  total 

scfjplementing 

differences  in 

4. 

(before  bedtime) 
may  have  produce 
different  effects 
between  calciua 
carbonate  and  COt. 
since  calciija 

bone  density  among 
treatment  groips 
at  any  site 
All  late 
postmenopausal 
women  had 

- 

carbonate  is 
absorbed  better 
when  consuaed  with 
a  meal 

significant  bone 
loss  from  the 
spine,  except 
those  with  a  tower 
habitual  calciua 
intake  who 
received  CCN 
For  thos«  on  a  low 
dietary  calciua 
diet.  CCM 
slgnfficantly 
decreased  the  rate 
of  bone  mineral 
(OSS  from  the 
sptnt.  femoral 
neck,  and  radius 
CalcitJB  cartxmate 
decreased  bone 
lost  only  at 
fmaoral  neck  and 

■ 

radius. 
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Table  1     cofi(tnu<-d 


Reference 

Study  Design 

1 ' 

N^j«ber  and 

Duration  of 

Source  and 

Damage  of 

Tetl 

B3se  Diet 

Additional 

Otner  factors 

Results 

Coinents       U 

(author,  date) 

Descriptic>n  ot 

Study 

Identity  of 

Material 

Us«d 

Treatments 

Aft'ectinq 

Subjtct . 

Test  Material 

Intc?"pretat  ion  of 
Cita 

Oesai,  S., 

Cross-$ect Jonal 

60  normal 

None 

Habitual 

None 

None 

Subjects  had  no 

None 

Sone  density  at 

Dietary  data  from 

et  al.,  1987 

Measured: 

premenopaiisal  30 

calcivja 

other  factors 

•ny  site  did  not 

a  3-day  record  ts 

(«ef.  *8) 

8ooe  mineral  density 
by  DPA  of  the  tiJi*>ar 
vertebrae 

Estinates  of  calciun 
intake  nade  froM 
3-day  diet  histories 
via  ccKfXJter 
software  package 

to  40  years  of  age 
Average  age  *   35 

intake 

assessed  from 
3-day  diet 
history 
Averase  >  fi68 

og/day 

tange: 

278  to  2064 

knoMn  to  alter 
metabolism 

correlate  with 
calciun  intake, 
age  or  calorie 

intake 

not  sufficient 
estimate  of 
habitual  calciun 

intake 

No  measurement  of 
physical  •ctivity 
which  may  have 
been  an  important 

mg 

confouider  in 

calc  tun/day 

this  age  groic 

Fujita,  T., 

Clinical  trial: 

12  test  subjects 

24  months 

Oyster  shell 

900  g  of 

Hoipital  diet 

Ho  record  control 

Differences  in 

Radial  bone 

Study  flaned  by 

et  at.,  1990 

Non  placebo 

Asian  female  >  70 

electrolysate 

calciun  as 

oz 

consuned  by  all 

of  physical 

physical  activity 

mineral  density 

large  percentage 

(»ef.  55) 

Controlled 

Not  blinded 

Not  randoaiizwJ 

Japanese  study 

Measured: 

Radial  bone  mineral 

density  by  single 

photon 

absorptiometry  and 

spinal  trabecular 

bone  density  by 

quantitative 

coi^juted  tomography 

year  age,  normal 
except  for 
osteopenia 
expected  for  age 
20  controls  age 
matched 

Alt  subjects  in 
geriatric  hospital 
All  subjects  in 
late  menopause 

(OSE) 

subjects 
Contained  about 
600  mg/day 
calciun 

activity 

may  have 

confounded  the 

results 

It  remains  uKlear 

increased 
significantly  in 
subjects  consuiing 
the  OSE  calciua 
and  decreased 
significantly  in 
the  i^treated 
controls 
No  change  in 
spinal  bone 
density  in  either 
calciun  treated  or 
untreated  controls 
Concluded  that  in 
late  menopause  had 
positive  response 
of  cortical  but 
not  cancellous 

of  attrition 
attributed  to 
their  age  (>70) 

bone  to  calciun 

! 

supplementatio-i 
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Table   l--cont  inu*sj 


Reference 

$tudy  Dmgn 

NLHber  and 

Duration  of 

Source  and 

Do'iaqe  of  Test 

Base  Diet 

Additional 

Other  factors 

Results 

Coments 

(author,  date) 

Description  of 
Subjects 

Study 

Identity  of 
Test  Material 

Mater  i4t  U%<si 

Treatments 

Affecting 

Interpretat  ion  of 
Data 

H  Halioua, 

Cross-sect ionat 

181  preoienopausal 

Hone 

Habitual  diet 

Diet  a^«ess«ent 

Physical  activity 

An  intermediate  or 

Any  estimate  of 

et  al.,  1989 

women  aged  20  to 

CalciuM 

included 

assessment «  used  a 

women,  or  women 

high  lifetime 

past  or  { ifetime 

(Ref.  60) 

■iineral  content  and 

50  nean  age,  3  to 

intakes  for 

current,  past 

questionnaire  to 

teith  abnormal 

calciui  intake  was 

calciuM  intake  is 

bone  Mineral  density 

5  years 

current , 

and  lifetime 

establish: 

menstrual  cycle 

associated  with 

inherently  weak. 

of  the  nondoiinant 

All  Caucasian 

past,  and 

catciiji  intake 

Current  activity 

excluded 

significantly 

but  effort  was 

mrm  at  the  distal 

lifetine 

Used  a 

Past  activity 

higher  bone 

made  to  validate 

•nd  mid  (2/3)  radius 

classified 

quantitative 

Lifetime  activity 

mineral  density 

against  current 

by  single*photon 

as;  Low. 

food  frequency 

with  each 

and  content  at 

intake  estimate 

absorptioactry 

. 

(L500  ng/day) 

Intermediate 

(>500  m   and 

<800  Nig/day) 

High 

(>800  ng/day) 

questionnaire 
ba<ied  on  a  1 
i*eek  tntake 
Validated  on  a 
subset  of  20 
women  on  a 
3-day  dietary 
intake  record 
(r  .  0.52 
Between  the  5 
methods) 
Similar 
quantitative 
food  frequency 
questionnaire 
used  to 
determine  past 
and  both 
current  and 
pa!tt  intakes 
were  used  to 
estimate 
lifetime 
catciuB  intake 
Appears  to  be  a 
carefully 
conducted 
procedure 
conductiHJ  by  a 
trained 

classified  as: 
sedentary, 
moderate  or  active 

both  distal  and 
midradius  when 
data  was  adjusted 
for  physical 
activity 
Similar  findings 

data  was  adjusted 
for  calciui  intake 
Thus,  lifetime 
high  calciut,  and 
active  level  of 
enercite  was 
associated  with 
highest  radial 
bone  density 

Findings  suggest 
that  both 

intake  and 
regular  exercise 
during 
adolescence 
enhance  peak  bone 
mass 

j 

professional 

1 

Table  l--cont inoe* 


r 


defereoc? 
<author,  date) 


Holbrook  T., 
et  al.,  1908 
(Ret.  72} 


Study  Design 


Prospective 
cohort 


HiBtxr  and 

Description  of 

Subjects 


957  white  upper 
middle  class 
s^jects,   aged  SO 
to  79  years   (416 
men,   531   itamen) 
suD-sairple  of 
cohort   of  6,155 
including  alt 
hypertipide*  (a 
15%  random  saaple) 


Duration  of 
Study 


U  years 


Source  and 

Identity  of 

Test  Natenal 


Dietary 
calctui  usual 
intake 
estiiiatcd 
from  24 -hour 
diet  recall 
taken  in  1973 
to  1975  anj 
quantified  in 
1985 


Dosage  of   Test 
Material   used 


ftange  of 

estimted 
calciuH  intake: 
not  given 


Use  24 -hour 
recall «   weak 
•ethod  for 
•stiHHte  of 
calciua  intake 


Additional 
Treatnents 


Alcohol,   age, 
obesity,  se*, 
saoking,   exerci&e, 
estrogen 
replacement 


Other   Factors 

Affecting 

Interpretation  of 

Data 


None 


Hip  fractures  i*ere 

usually 

proportional  to 

catcitji  intake  in 

both  sexes 

therefore  positive 

effect  associated 

with  calcim 

33  hip  fractures 

(male  15  and 

female  IB) 

mean  calciuR 

intake: 

mg/day 

Hen  with  fracture 

«  505.9 

Men  without 

fracture  ■  384.9 

Fcmlec  with 

fracture  «  319.8 

Females  without 

fracture  «  401.3 


Weakest  point  of 
study  was  method 
of  estimating 
calctui  intake 
from  24 -hour 
recall, 
particularly 
since  the  data 
were  collected  10 
years  prior  to 
analysis 
Study  was 
weakened  by  small 
sa«f)le  size 
Unresolved  issue 
as  to  whether 
calciija  effect  is 
preventive  after 
50  years  of  age 
or  is  the 
therapeutic  end 
result  of 
habitual  higher 
calciuR  intake. 
thjs  affecting 
peak  bone  mass 
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Table   l--continort 


Study  Design 


Hon  randomized 
Cross-sectional 
Measured; 

tone  lairwral  aiass  by 
SPA  1/5  radius  site 
tone  lairwral  density 
of  the  ItJitoar  spine 
by  DPA 

Physical  activity 
Nieasurtiaent  via 
Minnesota  leisure 
TliK  Activity 
Ouestionnaire 
Daily  Miking  by  a 
7-day  pedoaeter 
recording 
Nutritional 
assessnent  by 
24-hour  dietary 
recall  with  food 
Models  and  a 
prospective  6-day 
record  to  yield  a 
weighted  1-day 
intake 

All  wonen  were 
Hithin  20X  of  ideal 
body  Might 


MiJit>er  and 

Description  of 

Subjects 


to 

eoiienorrheic, 
healthy  normal  age 
25  to  J*  years  old 


Duration  of 
Study 


Source  and 

Identity  of 

Test  Material 


lifestyle 
variation 
vith  regard 
to  habitual 
calciiM 
intake 


Dosage  of  Test 
Material  Used 


MeaA  calcii*: 
871  ag/day 
•ang«: 

216  to  2,128 
Only  one 
subject  avoided 
dairy  products 
17  Mre  taking 
calciuB 
st<ipleMnt 
users  for  3 
years 


AcMitional 
Treatavnts 


faerc ise 

■onitored:  Energy 
(upended:  Average 
kcal/day  «  9o0 
llar<ge: 

286  to  2,128 
Exaaiincd 

statistically  as: 
<970  kcal/day 
>97a  kcal/day 


Other   Factors 
Affecting 
Interpretation  of 
Data 


Hone 


Highly  significant 
correlation 
betMen  bone 
■ineral  density  of 
the  \\Mt»r   spine 
and  overall  level 
of  ^ysical 
activity 
•adiat  bone 
density  shoMd  no 
correlation  to 
physical  activity 
ar<d  only  a  andesl 
relation*  to 
calciUB  intake 
rftich  MS 
statistically 
signiftcant 
Statistical 
ccaparison  Mde 
after  the  gro«^ 
MS  divided  at  the 
*0A  for  calciua  of 
800  ag/day  both 
vertebral  and 
radial  Mineral 
Mre  significantly 
greater  in  those 
Kith  high  calciui 
intake 

The  Man  spinal 
bone  aineral 
density  ms  highly 
significantly 
different  betMen 
woaen  with  the 
highest  calciua 
intake  and 
physical  activity 
level,  relative  to 
those  Mho  uere 
relatively 
inactive  and  en  a 
lower  calciiA 
intalie. 
-tone  aineral 
density  of  the 
spine  did  not 
increase  with 
calciua  intakes 
above  800  ■  1000 
ag/day,  iin>lying  a 
calciua  threshold 
effect. . 


General 

conclusion  that 
tone  aineral 
density  of  the 
spine  can  be 
influenced  by 
both  aechanical 
stress  of 
physical  activity 
and  optiaal 
calciua  nutrition 
during  the  period 
of  skeletal 
aaturation 
(conaolidation) 
Data  iapliad  an 
optiaal  calciiM 
intake  between 
too  to  1000  ag  of 
calciua 
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1      Reterfoce 

Study  Design 

Mi««>er  and 

Duration  ot 

Source  and 

Oos«99  of  Tct 

Site  Diet 

Addition.!  I 

Other  factors 

Results 

Comnents 

1    (author,  date) 

Oesrripticn  of 
Subjects 

Study 

Identity  of 
Test  Material 

Material  Used 

Treatments 

Affecting 
Interp<  e'ation  of 

Oaij 

Kelly,  P.  J., 

Cross-sectional 

48  nonnal  wen  (age 

hof>e 

Dietary 

Range:  0.3  to 

Not  spetifiwJ 

Hone 

None 

Dietary  calciuw 

Strengths:        i| 

et  al.,  1990 

Measured: 

21  to  T9,   niedian 

calciLn 

1./  g/ddy  (from 

intake  m» 

Aporopriate 

(Bef.  K) 

•one  iiinerat  density 
of  radius  by  single 
photon 

■bsorptioBietry  and 
lui*>ar  spine  and  hip 
by  DP*  to  assess 

and: 

44) 

asse&sed  fron 

questionnaire 

validated 

against  4 -day 

dietary 

record 

figure  1) 

1 

' 

significant 
predictor  pi   bone 
•ineral  density  of 
anial  bones. 
explaining  24X  and 
*.ZX  of  the 
variance  at  the 
luibar  spirv  and 
feooral  neck. 

application  of 

stepwise  logistic 

regression 

Liwttations: 

Specific  diet  of 

study 

participants  not 

described 

level  of  physical 

exert  ton  not 

Dietary  catciiM 

respectively 

intake 

This  effect  was 

discussed,  nay 

Anthroponetnc 

independent  of 

present  as 

features 

weight 

confourvler 

*9< 

In  contrast  with 

SeriN  sex  homone 

the  axial 

level 

skeleton,  bont 
«(nerat  density  at 
toch  forearm  site 

weight  and  an 
index  of  free 
tostosterono  but 

1 

not  dittacy 

calciun  intake 

Lecey,  n.. 

Cross-aectional 

178  Japanese  kfanen 

None 

Habitual 

None 

Habitual  diet 

None 

Physical  activity 

Curront  calciuN 

Assessment  of 

et  al.,  1991 

Heasured: 

I iving  in  Japan 

dietary 

assessment 

Medical  history 

intaka  ms  not 

past  calciiM 

<«ef.  86) 

H)d-radiai  bone 

89  premenopausal 

intake 

earned  out  on 

and  anthroDCMetric 

aasocistod  with 

intake  in  these 

•ineral  confmt  and 

woaien  (JS  to  40 

3-day  food 

Measurements  were 

very  atderly 

bone  density  by 

years  1 

diary 

taken  to  determine 

•ithor  prf  or 

ladies  was 

single  photon 

89  postinenopausal 

interpftted  by 

influence  on  bone 

postmtnopousal 

confounded  by 

dens  itoaic  try 

women  (iS  to  60 
years) 

AMericftn 
intervftwer 
using  Japanese 
codfxitenzed 
nutnert  data 
base 

*  q-jantitated 
food  frecjuency 
questionnaire 
was  used  to 
assess  calciim 
intake  between 
14  to  12   years 
of  aqe 

status 

women 

Vogetablt  intake 
and  currant  milk 
intake  wtrt 
pofcitively 
corrvlattd  with 
Mid-radial  indices 
An  iBOortant 
finding  sinct  both 
art  caiciM  rich 
foods 

probate  food 
restrictiofw 
imposed  during 
WII  when  many  of 
these  women  would 
have  faced  food 
restriction 
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■  Reference 
(author,  date) 

Study  Design 

HiJitier  and 

Oescriprion  of 

Subjects 

Duration  of 
Study 

Source  and 

Identity  of 

lest  Material 

Dosage  of  Test 
Material  usc^ 

lase  Diet 

«(«itional 
Treataents 

OTher  factors 

Alfectinq 

Interpretation  of 

OJta 

Results 

CoBiiwnts 

lutt,  4., 
et  at.,  1990 
ttef.  94) 

Cross-sectional 
Measured: 

tone  aincrat  content 
of  the  l«jiter  spine 
ard  right  proaiiul 
four  (feaoral  neck 
and  trochanter)  by 
dual -photon 
absorptioiKtry 

J7  »nh  aother- 
daughter  pairs 
ageo  52  ♦  7  years 
and  »  ♦  4  years 
Mothers 
preaeriopausal 
n  '  20 

postaenopausal 
n  •  17 

aone 

J-day  dietary 

intalies 

assessed 

dietary 
contribution 
notably 
calcitJi 
Mean  calciia 
intakes: 
■other  '1102 
■g/day 
daughters  « 
81«  ■g/day 
13  aether  had 
<800  ag/day 
7  daughters 
had  <800 
■g/day 

aone 

Hon* 

• 

Suppleaental 
calciua  intake  by 
■others  (n  >  21) 
averaged  580 
ag/day  by 
daughters  (n  «  IS) 
averaged  340 
■g/day 

This  aay  have 
confoifided  the 
study 

Another  confoieiler 
aay  be  the 
heterogeneity  of 
the  subjects  with 
respect  to  their 
age  and  aenopausal 
status 

Exclusion  criteria 
in  selecting  pairs 
included  estrogen 
use  or  other 
factors  that  wuld 
affect  bone 

23  aothers  and  19 
daughters  were 
taking 

vitania'iineral 
suppleaents 

Total  calciua 
intake  was 
significantly 
correlated  with  3 

density  sites  for 
the  daughters,  but 
not  for  the 
aothers 

3-day  dietary     U 
records  are  not   n 
sufficient  to  get  1 
an  accurate       |{ 
e^tiaate  of   a 
calciua  intake 
Study  aay  be 
flawed  by  over 
interpretation  of 
the  findings 
concerning 
calciua  intake 
fhe  aethod  used 
was  not  coapetent  il 
to  estiaate       l| 
habitual  calciiai   | 
intake 

Natliovic, 
et  al..  1990 
<«ef.  97) 

CatciuB  intervention 
Lor>gitudinal  trial 
Measured: 
CalciuB  balance 
(tadiogramaetry  of 
the  hand 
Single  photon 
absorptioaietry  of 
distal  radius 
OP*  of  the  liMtar 
sp\nt 

30  adolescent 
feaales  healthy  14 
years  old  at  onset 
euMcnorrheic 
18  of  these 
participated  in 
the  balance  study 

2  year 

Habitual 
dietary 
calciui  or-- 
Si4)plaaental 
calcius  from 
cither  aillt 
or  calciua 
carborute 

Subjects 

stratified  into 

2  groups: 

Control 

n  ■  9  s850  ag 

calciun/day 

initially  with 

a  continued 

average  intake 

of  TbO  m 

calciun/da/ 

Calciun 

supplemented 

Milk  group 

n  =  10  <10,900 

al  of  ai Ik/day 

Calciua 

carbonate  group 

n  ■  12  took  4, 

250  ag  calciu« 

tablets/d;«y 

average 

cslciiffi/day  < 

1640  ng 

S:rat iiicition 

uas  based  on 

prestudy 

calciua  intake 

Deterained  froa 
3-day  food 
record 

initially  and 
at  6  12,  18 
and  »  veeks 

•one 

For  statistical 
analysis  tne  high 
calciutt  groups 
were  pooled  since 
tiascline  values, 
bone  aas'., 
nutrition  etc. 
were  the  same 

While  trend  toward 
an  increase  in 
bone  density  in 
those  girls 
consuaing  the 
higher  calciua 
intake  was 
observed  over  2 
years  in  the 
distal  foreara  ard 
spine,  this 
difie'-ence  did  not 
reach  statistical 
siQ'iif  icance 
goth  groups  showed 
a  significant 
increase  in  bone 
mass  and  more 
significantly  bone 
density 

Girls  retained  200 
to  500  mg 
calciult/dar 
suggesting  that 
inadequate  calciiw 
intake  aay 
translate  into 
inadequate 
retention  and  a 
reduction  in  peak 
bone  nviss 

No  •djustwMt  was 

made   for  physical 

activity 

differencM 

between  the  two 

groi^K  Mhich  nay 

have  a 

confounding 

effect 

Very  difficult 

study  design  to 

follo«--too 

convoluted 

Due  to  the  smal I 

"n"  in  this  study 

of  9  for  the 

control  •nti   ?0 

for  the  calcijn 

jupplefnent  group 

a  type  II  error 

is  po&stble 
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fable  1- -continued 


«e*ereoc< 

Study  Design 

Ni^ier  and 

Duration  of 

Source  and 

Dosage  of  Test 

8a.se  Diet 

AddiTiooai 

Other  FacTors 

Results 

Cowi»».ntii       (j 

(author,  date) 

Description  of 
Subjects 

Study 

Identity  of 
Test  Hatenal 

Material  Used 

Ireatinents 

Affecting 

Interpretation  of 

Data 

1 

Maiess.  R.. 

Longitudinal 

200  to  500  White 

2  years 

Nonisl  diet. 

Dietary  calciui 

HorsHl  diet 

Ho  fipecific 

Study  of  effects 

There  was  no 

tpproprUte       1 

et  al.,  1991 

oos«rvation  over  a 

preicnopausal 

content 

intake  909  ♦ 

treatnents 

of  age.  dietary 

association  of 

•nalysit  of  data   R 

(Ref.  96) 

2-year  period 

Hoswn  aged  20  to 

assessed  fros 

3S1  sig/day 

intake,  physical 

calciui  intake 

using  linear  and   | 

Dual -photon 

39 

severs  I ; 

activity,  smoking 

with  bone  Mineral 

■ulliple 

absorptiometry  of 

All  were 

24 -hour 

and  birth-control 

clen&ity  or  changes 

regress ion 

tURbar  soine  and 

as^ulatory  and 

reporting 

pills  on  bone 

in  bone  Mineral 

CaUiua  intake 

Single-photon 

free  of  current  or 

periods  over 

, 

Mineral  density 

density 

and  ••thods  uere 

absorpttoiaetry  of 

previous  chronic 

the  tHO  years 

Current  calciua 

weak,  used  less 
reliable  method 

the  standard  one- 

disease  or 

using 

intake  was  not  a 

third  radius  and 

■edi cat  ions  known 

precoded 

significant 

of  2* -hour  recall 

distal  radius  sites 

to  affect  bone 

nutrient 
Adequacy 
Reporting 
Systcai 

-   ■ 

^ 

influence  on  bone 
and  Mineral 
denaity  in  this 
age  9roi4> 
Ho  apparent 
■Mitivt 
intaractien  of 
activity  and 
caUiui  intake  on 
bona  Mineral 
derwfty 

tody  weight  was  a 
better  predictor 
of  bone  Mineral 
density  than  was 
any  othar  factor 
Ho  association  of 
bona  Mineral 
density  or  bone 
•inarai  density 
changes  with 

calcii^ 
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Tdble   1  - -cort i 


•fftfrentf 

Study  Design 

NuiCkcr   and 

Duration  of 

Source  and 

Dosage  of    T'•^t 

B3>e  Oiri 

Additional! 

Otri*f   factors 

Results 

Cortwwnts 

(aothcr,   dote) 

De.cript  ion  of 
Subjects 

stua> 

la^nty  of 
Test  Material 

Natertal  b*od 

Treatments 

•  M  Ov  t  1  ^ 

:nt-  pretation  of 
Data 

- 

McCuIloch  »., 

101    healthy  normal 

Hone 

Childhood 

none 

Dietary 

Exclusion  criteria 

Mone 

There  was  a 

Questionable 

et  al.,    IWO 

Bandoai  selection 

f«Mles  20   to  3i 

■ilk 

tn^Ofmat iop 

included: 

nonsignificant 

coMpetency  of   the 

(Ref.   99) 

Measjred: 

consiiiption 

■JeteriRined  froai 

■enstroal 

coTelation 

dietary  calcii#> 

Cancellous  bone 

Current 

a  qyest'onnaire 

disfiXKtion, 

between  calcii* 

intake  validation 

density  of   the  os 

dietary 

as  was 

ki(*wy  disease. 

estinate-TMt 

calciLM 

at  sessment  of 

etc. 

density  of   the  os 

offered 

computed  toatography 

' 

intake 
Avocatlonal 
Physical 
activity 
Var fous 

childhood 

[iiystcil 

activity 

Questionnaire 

was 

, 

calcis                        t 
There  was  no 
significant 

density  of  the  os 

Diet  and  calcivji 
intake  analysis, 
a  very  weak  point 
of  this  study 

lifestyle 
variables, 
e.9.,  saiokins 
Range  of 
Current 
CalciiM 
Intake: 
ISO  to  1560 
•g/day 

readninistered 
\C  weeks  later 

and 

discrepancies 
resolved 
Current   levels 
of  physical 
activity  and 
calcim  intake 
also  evaluated 
by  a  2-week  and 
1-week  rerdll 
chrck   lest 
Linnted 
#»xplanation 
qiven  for  this 

■ 

calcis  of  si^;ec's 
grouped  according 
to  self 

classifications 
high,  aoderate  or 
low  childhood  Miik 
con&uwrs 

' 

, 
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Table   1--C0rtinu*d 


teferene* 

Study  Design 

doitjer  and 

Duration  of 

Source  and 

Dosage  of  Test 

lase  Diet 

Additional 

Other  Factors 

(esults 

Ci^linents 

(author,  date) 

Description  of 

Subjects 

Study 

Identity  of 
lest  Material 

Material  Used 

Treatiaents 

Affecting 

Interpretation  of 

Data 

, 

■tlion,  «., 
•t  •!.,  1991 
<aif.  102> 

Prospective  clinical 

trial. 

Double-blind, 

M  postmenopausal 
Caucasian  vonen 
Ail  »  2  y 

12  mnths 

Rilk  aith 
high  calciua 
content  851 

•on* 

Usual  diet, 
instructed  all 
Eubjtcts  to 

exercise  Mhich 
included  Miking  1 
•lie  per  day  4 

Possible 
differences  in 
dietary  content  of 

•on*  aiineral 
density  of  the 
spine,  8»asured  by 

Well  controlled 
and  oell  designed 
study  examining 

placebo  controlled, 
dietary,  variable. 

postaenopause 
«vera«e  «  10.4 
year 

calciiA/day 
Moderate 

console  SOO  m 

calciuiv^day 

throng 

tiaes/«eek  for  52 
Meks  or 

Sedentary  no 

Vitamin  D,  protein 
and  f*lospfiorus 
Croi^K  differed 

OAT  decreased  TX 

in  sedentary  groi« 
and  increased  in 

aajre  than  usual 
*ni3»»ints 
l«»iortant  finding 
■as  that  due  to 
varying 

proportion  and 
rates  of  bone 
turnover  of 
cancellous  and 
cortical  bone  at 
various  skeletal 
sites,  exercise 
and  dietary 
calcic^  Biay 
preferentially 
■odify  bone 
■ineral  at  these 
different  sites 
Findings  confirm 

•verage  age  •  60.2 

calciua  ailk 

inclusion  of  4 

scheduled  routine 

initially  only  by 

Caere  isa  «roi4>  by 
0.5X  (p  •  0.028) 

to  preference  to 
exercise  training  or 
aedeotary 
Measured: 
trabecular  bone 
density  of  luKiar 
spine  <L113)  by 
coa<iuted  toraogra^y 
(OCT) 

feooral-neck 
(nondoaiinant)  and 
Luiter  spine  (12-U) 
bone  aineral  density 
by  DM 

lone  Mineral  density 
of  the  shaft  of  the 

All  <  130X  ideal 

drink'placebD 

servings  of 

exercise  but  were 

parity. 

body  aeighi 

artificial 
■ilk  41  aq 
catctxa/day 

I* 

dairy  products 
per*"* 

aUaiwd  aeekend 
recreation 
4  Groins 
designated  as; 
Exercise,  anderate 
dietary  calciua 
n  •  9 
Sedentary, 
■oderate  dietary 
calciui 
n  •  9 

Sedentary,  high 
dietary  calciua 
ft  >  9 

exercise  groi^j  • 

4.S 

Sedentary  ■  2.4-. 

but  calcfi*  intake 
had  no  aignificant 
effect 

Faaairal  neck  bone 
•ineral  density 
Bvasured  by  OPA 
decreased  1.1X  in 
moderate  calciua 
gro>4>  and 
increased  21  in 
high  calciua  groi^ 
(p  «  0.014)  and  no 
significant  effect 
of  txercise 

no  Chang*  in 
horannc  or  urinary 

previous  studies 
showing  calciua 

nondominant  radius 

' 

aviaboliaa 

to  affect 

(1/3  distance)  by 

observed  with  any 

cortical  bone  but 

sinsle  photon 

treataent 

not  cancellous 

absorptiometry 

bone 

Total  body  calciua 

liait  pouer  of 

by  delayed  gamaa 

study  airKC  each 

neul ron- act  1  vat  i  on 

gro^  contained 

Various  Measurcawnts 

only  9  subjects 

of  luscle  strength. 

aerobic  capacity  and 

■ 

body  fluid  analysis 

for  hormones 

electrolytes. 
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T jbl?   1  - -con* inoe^ 


»efer«oce 

Study  Design 

U^Mt)er   and 

Duration  of 

Soorc*  and 

Dosage  of  Test 

Base  Diet 

*f*litional 

Other  factors 

Results 

CoOTitents      1 

(•uthor,  date) 

Description  of 
Subjects 

Stud/ 

lOen'ity  of 
Test  Material 

Material  Used 

l-fa^mcnxs 

Affecting 

Interpretsticn  of 

Data 

rUard,  D., 

Cross-sect ionat 

1U  woMen,  a9ed  40 

None 

Range  of 

Historic  and 

Diet  history 

E&ttMates  of 

Significant 

Study  did  not      U 

•t  m\..,    1988 

Observational 

to  SO  average  age 

historical 

habitual 

taken  to 

caffeine,  alcohol 

population  of 

pos  i  t  i  ve 

indicate  whether   {] 

(Icf.  Ill) 

Measured: 

«  43.8  years  all 

intake: 

calciua  intake: 

dPtenaine 

intake,  cigarette 

French  Canadian 

correlations  were 

the  effect  o* 

Bone  airwrat  content 

noma  I  healthy 

Ni9h  >  1000 

Average  calciua 

intake  at  age 

smoking,  exercise. 

wonen/geograp^iic 

noted  between  the 

calcttM  inr8k.e 

of  the  spine  by  dpa 

with  regular 

■9/dav 

intake  at  age 

20 

estrogen  use,  and 

and  racial 

bone  aass 

was  on  the 

and  of  the  foream 

■wnscs 

n  «  J8 

20  «  576  ng/day 

3- day  food 

parity  were  also 

differences  were 

iwasureflient  at  the 

formation  of ,      U 

by  single  photon 

Nedihin 

recall  to 

nade 

■iniaized 

spine  and  forcar* 

aiaxinal  peak  txx^ 

•bsorptioHietry 

500  to  1000 
■g/day 

verify  calciua 
iptake 

and  weight,  height 
and  calciua  intake 

mass  or  on       || 
slowing  the  rate   y 

^ 

n  »  75 

i 

at  age  20 

of  bone  loss  at    H 

Low  <   500 

Significant 

Midlife          y 

«9/day 

differences  were 

Has  all  the 

n  5  70 

- 

observed  between 
the  low  and  high 
calciUH  intaite 
gro»4»s  for  the 
•can  adjusted  bono 
Mineral  content  at 

predicted 
linitations 
inherent  to  a      1 
cross-sectional    1 
study  exaaiining    1 
historical        H 
dietary  intake     | 

both  sites 

Concluded: 

1 

Chronic  calciiff 

fl 

intake  has  a 

significant  effect 

on  lunbar  bone 
mass  indices  in 
prenenopausat 

wo(*cn 
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Tabl?  T--corTiiu*o 


Reference 
(author,  date) 


Poller,  K.  J. 
•c  al.,  1987 
(Rtf  113) 


Study  Design 


Prospective 
intervention  with 
consecutive  mncS 
concurrent  concroU 
KandoM  assiffnMent  to 
treatnent 
Reasured  for earn 
•inertt  content  by 
single  photon 
ataorptioawtry 


M^Jiber  and 
Description  of 

Subjects 


PostNvnopausal 
women   *^5  years 
old 

3  trcataenT  «roi^s 
210  coMfjleted 
S2  strict 
controls.  122  not 
able  10  take 
supptencnts, 
136  treated 


Duration  of 
Study 


Initial  9- 

Month 

control 

period 

9-«onths  of 

the 

treatMent 

(total 

duration  18 

■onths) 


Source  and 

Identity  of 
Test  Material 


Grotp  1 : 
leduced 

sodiUM 
Croup  2: 
Increased 
dairy  foods 
12S0  iig/daf 
Gro^  3: 
diet  ♦  1000 
•9  calciua  m 
ftandolcal 
total  diet 
content:  1700 
•9 

Untreated 
controls 
Mone 


Dosage  of  Test 
Material  Used 


Groi4}  1: 

Mone 

Groip  2: 

450  ma  calciui, 

dairy 

Qrm^  S: 

1000  Mi 

effervescent 

tablets  of 

calciui 

gluconate, 

lactate  and 

cartMnate 

Untreated 

controls 

Mone 


Groi4>  1: 

709  a«  calciu 

Gro^  2; 

711  mg   calciu 

Groi4}  3: 

714  tag  calciu 

Average  for 

treated 

711  mt   calciu 

Untreated 

controls  717  i 

calciui 


Add  1 1  i  of«  I 
Tr^atmenTS 


Oth*r   factors 

*tfeCTir>g 

Interpretation  of 

Data 


Groip  2: 
Subdivided  into 
dairy  products  • 
salt  restriction 
Dairy  prooucts 
only 


Diet  Sodiua 
Content 
Croup   1: 
1S27  Mg/day 
GrA«  2: 
Restricted  1SQ3 
■9/day  2103 
Groip  3: 
i*   catcitJR) 
2422  aq/day 


lone  nineral 
content 

No  significant 
differences  in 
foreana  mneral 
content  for  any 
treatment  or 
subgroi4>, 
initially 
Rate  of  lone  Loss 
The  difference 
between 

pretreafiMent  and 
after  9-iaonths  of 
calciua  was 
significantly 
reduced 

CalciuK  treated 
Moeien  had  a 
greater  reduction 
in  the  rate  of 
bone  loss,  twt  it 
was  not 
statistically 
different  froai  the 
untreated  strict 
controls 
Cooparison  of 
women  wi*^htn  10 
year  of  menopause 
showed  a 
signi  f icantly 
different 
(reduced)  rate  of 
bone  toss  in  bctfi 
the  calciuB 
supplement  and 
dairy  product  only 
group,  relative  to 
urtrfflted  control . 


Poor  or 
questionable 
compliance, 
especially  in 
control  gro^ 
Confusing  design 
with  too  many 
variables 
Unexplained 
significant 
reduction  in  rate 
of  bone  toss  in 
strict  controls 
between  period  1 
and  2 

Questionable 
ifKlusion  of 
noncoupt  iant 
sUijects  in 
control  groi4>s 
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Table  1--continued 


■eference' 
(author,  date) 


Satth,  E.  L.. 
•t  •{.,  1989 
<lt«f.   123) 


Study  Design 


Doiible  blind  study 
of  effects  of 
calctijii  cart»nate 
si^jpl  awnt  on  bone 

(OSS 

Randan  assignnent   to 

treatiwnt  or  control 

9roi4K 

tone  mineral  content 

and  width  Measured 

bilaterally  on  the 

radius,  ulna  and 

hunerus 

Single-photon 

•bsorpttonetry  used 


HxMter   and 

Description  of 

Subjects 


169  MOMen  aged  35 

to  65  years 
Subjects  recruited 
froa  general 
population  of 
Madison,  UI 


Duration  of 


4  years 


Source  and 

Identity  of 

Test  Material 


OS-Cal  500 
(Marion  Labs) 
Each  tablet 
contained  500 
■9  elaiKntrl 
calctui  in 
for*  of 
calciiM 
carbonate 


Dosa9e  of  Test 
Material  Used 


1500  ng 

calciui^day  was 
desired  goal 
less  was 

actually 
achieved 


Usual  diet  for 

each 

participant 


Additional 
Treatntents 


Other  factors 
Affecting 
Interpretation  of 
Data 


Subjects  excluded 
froa  study  if  they 
had  a  history  or 
current  diagnosis 
of  osteoporosis. 
Malignancy,  and 
any  other 

condition  known  to 
have  Major  effects 
on  calciua 
netabolisM 


ione  nineral 
content  and  bone 
content/width  loss 
rates  were 
consistently  lower 
in  treatment  than 
in  control 
siiijects 
Loss  was 
significantly 
reduced  >n  the 
left  and  right 
huMrus  tni  right 
radius 

In  prcawnopausa I 
Hoien.  only  left 
huaerijs  txme 
mineral  content 
loss  was 
significantly 
reduced  by  calciui 
si^ipl 'v'lentat  i  on 
In  postmenopausal 


Calciiff 

S44:pte«entation 
coi#iteractfld  a 
large  portion  of 
the  additional 
bone  toss 
attributable  to 
■enopauie  in  this 
papulation 


& 
ft 


X 
ft 


Mineral  content 
and  bone  mineral 
content/width  bona 
loss  was  reduced 
in  all  12  of  the 
bone  variables 
Measured,  5  at 
p<0.01.  and  2  at 
p<  0.05  
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Table  l--cont  inued 


Re'erer^e 

Study  Design 

N<Jt*>er  and 

Duration  of 

Source  and 

Dosage  of  Test 

iase  Diet 

Additional 

Othor  ^actors 

Re&ui ts 

Comaents 

(author,  oate) 

- 

Oescnpt  ion  of 
Subjects 

Study 

Identity  of 
Test  Material 

Material  Used 

\- 

Treatments 

Affecting 

Interpretation  of 

Data 

Stevenson  J.  C, 

Cross-sert  ana'. 

59  healthy 

1?  Months 

Calcitonin: 

Synthetic  hunan 

Dietary  intake 

See  study  design 

Hone  of  the  women 

1*0  correlation  was 

tesults  of  this 

et  ■!.,  1988 

i6  Kowe-^  p'  aceoo 

pcstmenooausal 

Ciba-Oeigy 

calc)ton-20  lu 

of  calciua 

talcing  any  ether 

found  between 

study  sugsest 

iRef.  IZ-i) 

grouD  Mp'  :eo 

wom^n  most  of  whom 

Estradiol: 

3  tines/week  by 

assessed  by 

drug  Known  to 

current  intake  of 

that  the  bone 

'<')act\ve   ge.  5  grans 

we-e  w.rb.n  5 

Basins- 

s.c.  injection 

C|uest  i  orma  1  re 

affect  calcujTi 

calcikjn  and  either 

density  of  women 

oatiy  tnTougnout  tne 

years  of  aienooause 

Iscovesco 

Estradiol  S 

and  interview 

■wtabolisffl 

total  calciiM  in 

in  the  early 

study  to  tne  slr.n  of 

Volunteers  Median 

graMS  daily 

Dietary  intake 

the  body  or  the 

menopause  is  not 

the  aboomen  and 

age  5i  years  (57 

Progesterone 

of  catciiM 

density  of 

influenced  by 

UDoer  thiqns  and 

to  64) 

300  lag/day 

befoie 

trabecular  of 

current  dietary 

took  3  inactive 

trea(t»ent  530 

intake  of  caiciui 

tablets  daily  for 

mg  (lower 

the  foreani  or 

Weak  dietary 

the  first  12  days  of 

" 

Quaritle)  and 

" 

vertebral 

data,  determining 

each  calendar  ■lonth 

] 

1564  »g  (i4jper 

calciuR  intake 

38  wcnen  »n 

c^iarit(e) 

Dietary  intake  of 

1 

treatwent  group  took 

calciiji  did  not 

1 

either  synthetic 

influence  the  rate 

hunan  catcttonin  or 

percutaneous 

bone  loss  in  the 

estradiol  together 

54  women  who 

with  oral 

coinpleted  12 

progesterone  for  12 

months  of  active 

days  each  aonth,  or 
both 

or  placebo 

treatment 

Even  when  extremes 

' 

of  catoui  intake 

were  examined,  no 

difference  was 

measureownts 

between  the  uomen 
with  the  highest 
and  lowest  intake 
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Table  l--continuM 


«t(»r«nce 

Study  Design 

»u*)er  and 

Duration  of 

Source  and 

Dosage  of  Test 

(ase  Diet 

Additional 

Other  FactO'-s 

•esults 

Co-aents 

(author^  date) 

Description  of 
Subjects 

Study 

Identity  of 
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21  CFR  Part  101 
|DocfcetNo.91N-00»61 
RiN  0905-AB67 

Food  Labeling:  Health  Claims  and 
Label  Statements;  Lipids  and 
Cardiovascular  Disease 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
authorize  the  use  on  foods  and  food 
labeling  of  health  claims  relating  to  the 
association  between  reduction  in 
dietary  intake  of  lipids  (particularly 
saturated  fats  and  cholesterol), 
decreased  blood  cholesterol,  and 
decreased  risk  of  cardiovascular 
disease,  particularly  coronary  heart 
disease.  The  agency  reviewed  this  topic 
under  provisions  of  the  Nutrition 
Labeling  and  Education  Act  of  1990.  The 
agency's  conclusion  is  based  on  its 
review  of  the  available  scientific 
literature  and  on  its  review  of 
conclusions  and  recommendations 
provided  by  the  Federal  government  and 
other  documents  from  recognized 
scientific  bodies.  The  agency  concludes 
that  the  strength  and  consistency  of  the 
extensive  publicly  available  scientific 
evidence  supports  such  claims,  and  that 
there  is  significant  scientific  agreement, 
among  experts  qualified  by  scientific 
training  and  experience,  to  evaluate 
such  claims,  about  such  support 
DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutribon 
Labeling  and  Education  Act  of  1990. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
30S),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Paddy  Wiesenfeld,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-268), 
Food  and  Drug  Administratiou,  200  C  St. 
SW.,  Washington,  DC  20204,  202-24S- 
1492. 
SUPPUEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (Pub.  L  101- 
,535)  (the  1990  amendments),  which 


amended  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  The  1990 
amendments,  in  part,  authorize  the 
Secretary  of  Health  and  Hunftn  Services 
(the  Secretary)  to  issue  regulations 
authorizing  nutrient  content  and  health 
claims  on  the  label  or  labeling  of  foods. 
With  respect  to  health  claims,  the  new 
provisions  provide  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health  related 
condition,  unless  the  claim  is  made  in 
accordance  with  the  procedures  and 
standards  established  under  the  act  (21 
U.S.C.  343{r)(l)(B)). 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed 
rulemaking  to  establish  general 
requirements  pertaining  to  the  use  on 
food  labels  and  in  labeling  of  health 
claims  that  characterize  the  relationship 
of  nutrients,  including  vitamins  and 
minerals,  herbs,  or  other  nutritional 
substances  (refe^d  to  generally  as 
"substances  "),  tfle  disease  or  health- 
related  condition  (proposed  in  "General 
Principles  for  Health  Claims").  In  the 
proposal  on  general  requirements  for 
health  claims.  FDA,  following  the 
provisions  of  the  1990  amendments,  has 
tentatively  determined  that  for  foods 
that  qualify  for  claims,  such  claims 
would  only  be  justified  for  substances  in 
dietary  supplements  as  well  as  in 
conventional  foods  if  the  agency 
determines  based  on  the  totality  of  the 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(A)(ii),  (bMlKA){vi),  and 
(b)(l)(A)(x)  that  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act,  and  that  such 
regulations  shall  determine,  among  other 
things,  whether  claims  respecting  10 
topic  areas,  including  lipids  and 
cardiovascular  disease,  meet  the 
requirements  of  the  act.  In  this 
document,  the  agency  will  consider 
whether  a  claim  on  food  or  food 
products,  including  conventional  foods 
and  dietary  supplements,  on  the 
relationship  between  lipids  and 
cardiovascular  disease  would  be 
justified  under  the  standard  proposed  in 
"Food  Labeling:  General  Requirements 
for  Health  Claims  for  Food." 


B.  Public  Health  Aspects:  Basis  for 
Considering  a  Health  Claim  Relating 
Lipids  and  Cardiovascular  Disease 

1.  Cardiovascular  Disease 

The  specific  disease  or  health  related 
condition  identified  in  the  1990 
amendments  is  cardiovascular  disease, 
diseases  of  the  heart  and  blood  vessels. 
Cardiovascular  disease  is  a  major  public 
health  problem  in  the  United  States. 
Coronary  heart  disease  (CHD)  is  the 
most  common,  most  frequently  reported, 
and  most  serious  form  of  cardiovascular 
disease.  Despite  the  dramatic  dcrline 
over  the  past  13  years  in  the  death  rate 
from  cardiovascular  disease:  35  percent 
for  all  cardiovascular  disease,  40 
percent  for  CHD,  and  more  than  50 
percent  for  stroke  (Ref.  36),  CHD  and 
stroke  kill  nearly  as  many  Americans  as 
all  other  diseases  combined. 
Cardiovascular  disease,  primarily  CHD, 
is  also  among  the  leading  causes  of 
disability.  Changes  in  lifestyles,  risk 
factor  reduction,  and  medical 
intervention  were  major  contributors  to 
tliis  decline  (Ref.  36). 

In  order  to  be  consistent  with  the 
magnitude  of  the  public  health  problem 
and  with  the  conclusions  of  the  Federal 
government  and  other  reports  from 
recognized  scientific  bodies,  such  as  the 
National  Research  Council  (Ref.  20)  and 
the  Life  Sciences  Research  Office 
(LSRO)  (Ref.  78).  the  focus  of  this 
document  is  CHD  rather  than  the 
broader  problem  of  cardiovascular 
disease.  CHD  is  the  most  common,  most 
serious,  and  earliest  form  of 
cardiovascular  disease,  frequently 
producing  symptoms  and  health 
problems  in  middle-aged  adults  (Ref.  20). 
Despite  a  declining  death  rate  from  CHD 
since  the  mid  1960's,  CHD  stiU  accounts 
for  more  deaths  than  any  other  disease 
or  group  of  diseases  [Ret  35).  More  than 
1.^  million  heart  attacks  occur  each 
year  (two- thirds  occur  in  men),  and 
more  than  500.000  people  die  as  a  result 
(Ref.  35).  In  the  United  States,  if  is  very 
common  for  significant  pathogenesis  of 
CHD  to  occur  without  easily  detectable 
symptoms  (Refs.  31  through  34).  Thus, 
the  total  affected  population  is 
considerably  larger  than  the  statistics  on 
death  and  illness  would  indicate.  In 
addition  to  its  impact  on  the  nation's 
health.  CHD  costs  the  US.  economy 
over  $50  billion  annually  (Ref  35). 

2.  Dietary  Lipids 

Food  sources  of  dietary  lipids 
commonly  consumed  in  the  United 
States  include  fats  and  oils  (e.g^  butter, 
margarine,  vegetable  oils,  and 
shortenings),  salad  dressings,  meats, 
and  whole  dairy  products  and  egg  yolk. 
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Digestion  of  food  fats  liberates  fatty 
acids  and  other  lipid  components, 
including  cholesterol,  that  are  then 
absorbed  for  use  in  the  body. 

Fatty  acids  may  be  classified  by 
length:  short-chain  (less  than  6  carbons], 
medium-chain  (6  to  10  carbons),  or  long- 
chain  (12  or  more  carbons).  Fatty  acids 
may  also  be  classiHed  as  saturated  fatty 
acids  (lacking  double  bonds),  as 
monounsaturated  fatty  acids  (containing 
one  double  bond),  or  as  polyunsaturated 
fatty  acids  (containing  two  or  more 
double  bonds).  The  polyunsaturated 
fatty  acids  are  subdivided  into  those 
whose  first  double  bond  occurs  either 
three  carbon  atoms  from  the  methyl  end 
(omega-6-fatty  acids)  or  six  carbon 
atoms  from  the  methyl  end  (omega-3- 
fatty  acids)  of  the  molecule.  Dietary 
lipids  and  fatty  acids  are  commonly 
referred  to  as  "fat."  e.g..  as  "total  dietary 
fat"  and  as  "saturated  fat  or  saturated 
fatty  acid"  or  "polyunsaturated  fat  or 
polyunsaturated  fatty  acid." 

Dietary  fats  serve  several  major 
physiological  functions.  Small  amounts 
(1  to  2  percent  of  total  calories)  of 
linoleic  and  linoleic  acids,  two 
polyunsaturated  fatty  acids,  are 
essential  in  the  diet  as  precursors  of 
other  essential  lipids.  Fats  facilitate  the 
intestinal  absorption  of  fat-soluble 
'vitamins.  Cholesterol  and  other  lipids 
are  major  components  of  all  cell 
membranes.  In  addition,  cholesterol  is 
the  precursor  for  synthesis  of  steroid 
hormones  and  bile  acids. 

Fat  is  the  most  concentrated  source  of 
dietary  energy  of  all  the  nutrients, 
supplying  9  calories  per  gram  (g)  as 
compared  to  4  calories  per  g  from  either 
carbohydrate  or  protein.  More  than  one- 
third  of  the  calories  consumed  by  most 
people  in  the  United  States  are  provided 
by  fat.  In  1985.  the  estimated  average 
intake  of  total  fat  ranged  from  34 
percent  of  caloric  intake  for  children  1  to 
5  years  of  age  to  37  percent  of  calories 
for  adults  19  to  50  years  of  age  (Ref. 
107).  On  average,  saturated  fat  intakes 
were  between  13  to  14  percent  of 
calories.  The  major  dietary  sources  of 
both  total  and  saturated  fats  were  dairy 
and  meat  products  and  baked  goods. 

Dietary  cholesterol  is  also  a  type  of 
dietary  lipid,  but  it  has  different 
chemical  and  physiological  properties 
from  fatty  acids.  Cholesterol  is  derived 
either  from  the  diet  or  from  synthesis  in 
the  body.  Only  about  40  percent  of 
ingested  cholesterol  is  absorbed,  the 
remaining  60  percent  passes  out  in  the 
stool.  Average  daily  intakes  of  dietary 
cholesterol  in  the  United  States  are 
pRtimated  to  be  304  milligrams  (mg)  and 
435  mg  for  women  and  men.  respectively 
(Refs.  20  and  33). 


3.  Relationship  of  Dietary  Lipid 
(Saturated  Fats  and  Cholesterol)  and 
CHD 

Because  of  the  importance  of  CliD  as 
a  public  health  problem,  identification  of 
"modifiable"  risk  factors  has  received 
considerable  research  and  public  health 
policy  attention  siitce  the  early  part  of 
this  century.  Fatty  streaks  and 
cholesterol  were  identified  many  years 
ago  as  prominent  components  of  the 
blood  vessel  (arterial)  lesions  whose 
buildup  caused  a  narrowing  or  blockage 
of  the  blood  flow  to  the  heart  (Refs.  20, 
33.  and  35).  Following  these  early 
observations,  a  large  body  of  sciantific 
evidence  has  accumulated  on  the 
relationship  of  different  types  and 
amounts  of  dietary  fats  to  risk  of  CHD. 
Based  on  the  weight  of  the  scientific 
evidence  now  available,  virtually  all 
recent  dietary  guidelines  for  Americans, 
whether  from  the  Federal  government  or 
from  the  community  of  health 
professionals,  have  noted  the  high 
intake  of  dietary  fat  by  the  U.S. 
population  and  also  the  strong 
association  of  diets  high  in  fat. 
particularly  saturated  fat  and 
cholesterol,  with  increased  risk  of  CHD 
(Refs.  20.  29.  31.  32.  33,  34.  35.  and  36). 

Many  risk  factors  contribute  to 
development  of  CHD.  There  is  general 
agreement  that  elevated  blood 
cholesterol  levels  are  one  of  the  major 
"modifiable"  risk  factors  in  the 
development  of  CHD  (Refs.  31.  32,  35, 
and  36).  Federal  government  and  other 
reviews  (Refs.  20,  31,  and  33  through  36) 
concluded  that  there  is  substantial*^ 
epidemiologic  and  clinical  evidence  that 
high  blood  levels  of  total  cholesterol  and 
low  density  lipoprotein  cholesterol 
(LDL-cholesterol;  LDL-<^)  are  a  cause  of 
atherosclerosis  (inadequate  circulation 
of  blood  to  the  heart  due  to  narrowing  of 
the  arteries),  and  represent  major 
contributors  to  CHD  (Refs.  20.  and  31 
through  36).  Factors  that  decrease  total 
blood  cholesterol  and  LDL-cholesterol 
will  also  decrease  the  risk  of  CHD.  High 
intakes  of  saturated  fat.  and  to  a  lesser 
degree,  of  dietary  cholesterol  are 
consistently  associated  with  elevated 
blood  cholesterol  levels.  Thus,  it  is 
generally  accepted  that  blood  total  and 
-LDL-cholesterol  levels  are  major  risk 
factors  for  CHD,  and  that  dietary  factors 
affecting  blood  cholesterol  levels  affect 
the  risk  of  CHD  (Refs.  20.  31,  and  33 
through  35). 

FDA  has  limited  this  review  to  those 
aspects  of  the  dietary  lipid  and 
cardiovascular  disease  relationship  for 
which  the  strongest  scientific  evidence 
and  agreement  already  exists.  This 
limitation  was  necessary  because  of  the 
extremely  large  volume  of  literature 


available  on  the  broader  topic.  Even 
with  the  narrow  focus  on  dietary  intakes 
of  saturated  fat  and  cholesterol,  blood 
cholesterol  levels,  and  risk  of  CHD,  the 
volume  of  available  scientific  literature 
was  large.  Moreover,  the  focus  that  FDA 
has  chosen  is  most  consistent  with 
current  dietary  guidelines  for  the  U.S. 
population. 

C.  Regulatory  History 

1.  Fat.  Fatty  Acids,  and  Cholesterol 
Labeling 

The  regulatory  history  of  nutrient 
content  and  descriptive  labeling  for  fat 
and  related  lipids  refiects  the  changing 
nature  of  the  scientific  evidence  over  the 
years  and  also  the  increasing 
acceptance  of  research  results  by  the 
general  scientific  community.  Early 
emphasis  was  on  dietary  cholesterol. 
Later,  as  more  research  results  became 
available,  saturated  fats  were 
recognized  as  the  primary  dietary  factor 
related  to  elevated  blood  cholesterol 
and  to  risk  of  CHD.  At  one  time,  it  was 
felt  that  dietary  modifications  should  be 
undertaken  only  under  a  physician's 
care.  More  recently,  dietary 
recommendations  for  the  general 
population  have  become  the  norm. 

A  detailed  history  of  FDA  policies  on 
labeling  of  fat.  fatty  acids,  and 
cholesterol  is  provided  elsewhere  in  this 
issue  of  the  Federal  Register  in  the 
document  on  the  use  of  nutrient  content 
claims  for  these  nutrients.  Because  of 
the  availability  of  that  history.  FDA 
believes  that  it  is  not  necessary  to 
repeat  it  in  detail  here. 

2.  Health  Claims 

For  many  years,  FDA  has  permitted 
firms  to  label  foods  with  truthful, 
nonmisleading  information  about 
nutrient  content.  In  the  past,  however, 
the  agency  did  not  permit  firms  to 
provide  consumers  with  information  in 
the  label  or  labeling  concerning  how  the 
food  may  be  used  to  affect  a  disease  or 
health-related  condition  because  such 
claims  could  make  the  food  a  drug.  A 
complete  description  of  FDA's 
regulatory  history  in  the  area  of  health 
messages  (subsequently,  in  this 
proposal,  the  term  "health  claim"  is  used 
in  place  of  "health  message"  for 
consistency  with  terminology  used  in 
the  1990  amendments)  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  §  101.14.  A  brief  summary  is 
presented  here. 

In  the  Federal  Register  of  March  14, 
1973  (38  FR  6951),  FDA  promulgated 
regulations  that  provided,  in  part,  that  a 
food  shall  be  deemed  to  be  misbranded 
if  its  labeling  represents,  suggests,  or 
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id  with  the  narrow  focus  on  dietary  intakes 

of  saturated  fat  and  cholesterol,  blood 
cholesterol  levels,  and  risk  of  CHD,  the 
volume  of  available  scientific  literature 
was  large.  Moreover,  the  focus  that  FDA 
has  chosen  is  most  consistent  with 
current  dietary  guidelines  for  the  U.S. 
population. 

C.  Regulatory  History 

1.  Fat,  Fatty  Acids,  and  Cholesterol 
Labeling 

The  regulatory  history  of  nutrient 
content  and  descriptive  labeling  for  fat 
and  related  lipids  reflects  the  changing 
nature  of  the  scientific  evidence  over  the 
years  and  also  the  increasing 
acceptance  of  research  results  by  the 
general  scientiRc  community.  Early 
emphasis  was  on  dietary  cholesterol. 
Later,  as  more  research  results  became 
available,  saturated  fats  were 
recognized  as  the  primary  dietary  factor 
related  to  elevated  blood  cholesterol 
and  to  risk  of  CHD.  At  one  time,  it  was 
felt  that  dietary  modifications  should  be 
undertaken  only  under  a  physician's 
care.  More  recently,  dietary 
recommendations  for  the  general 
population  have  become  the  norm. 

A  detailed  history  of  FDA  policies  on 
labeling  of  fat,  fatty  acids,  and 
cholesterol  is  provided  elsewhere  in  this 
issue  of  the  Federal  Register  in  the 
document  on  the  use  of  nutrient  content 
claims  for  these  nutrients.  Because  of 
the  availability  of  that  history,  FDA 
believes  that  it  is  not  necessary  to 
repeat  it  in  detail  here. 

2.  Health  Claims 

For  many  years,  FDA  has  permitted 
firms  to  label  foods  with  truthful, 
nonmisleading  information  about 
nutrient  content.  In  the  past,  however, 
the  agency  did  not  permit  firms  to 
provide  consumers  with  information  in 
the  label  or  labeling  concerning  how  the 
food  may  be  used  to  affect  a  disease  or 
health-related  condition  because  such 
claims  could  make  the  food  a  drug.  A 
complete  description  of  FDA's 
regulatory  history  in  the  area  of  health 
messages  (subsequently,  in  this 
proposal,  the  term  "health  claim"  is  used 
in  place  of  "health  message"  for 
consistency  with  terminology  used  in 
the  1990  amendments)  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  §  101.14.  A  brief  summary  is 
presented  here. 

In  the  Federal  Register  of  Marcti  14, 
1973  (38  FR  6951),  FDA  promulgated 
regulations  that  provided,  in  part,  that  a 
food  shall  be  deemed  to  be  misbranded 
if  its  labeling  represents,  suggests,  or 
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implies  that  the  food,  because  of  the 
presence  or  absence  of  certain  dietary 
properties,  is  adequate  or  effective  in 
the  prevention,  cure,  mitigation,  or 
treatment  of  any  disease  or  symptom 
(see  current  21  CFR  101.9(i)  (1)). 

In  the  Federal  Register  of  August  4, 
1987  (52  FR  28843),  FDA  proposed  to 
change  its  policy  to  permit  the 
appropriate  use  on  food  labeling  of 
health  claims.  That  document  proposed 
to  amend  nutrition  labeling  regulations 
in  §  101.9  to  permit  health  claims  when 

(1)  they  are  truthful  and  not  misleading; 

(2)  they  are  supported  by  valid,  reliable, 
and  publicly  available  scientific 
evidence  derived  from  well-designed 
and  conducted  studies  consistent  with 
generally  accepted  scientific  procedures 
and  principles  performed  and  evaluated 
by  persons  qualified  by  expertise  and 
training  in  the  appropriate  disciplines; 

(3)  they  are  consistent  with  generally 
recognized  medical  and  nutritional 
principles  for  a  sound  total  dietary 
pattern;  and  (4)  the  food  bears  nutrition 
information  in  accordance  with  the 
requirements  of  §  101.9.  There  were 
wide  differences  in  opinion  and 
numerous  adverse  comments  were 
received  in  response  to  the  proposal. 

In  the  Federal  Register  of  August  8. 
1989  (54  FR  32610),  FDA  published  a 
request  for  comments  on  a  wide  range  of 
food  labeling  issues,  including  health 
claims.  On  December  7. 1989,  FDA 
convened  a  public  hearing  in  Seattle. 
The  topic  of  health  claims  was  the  prime 
focus. 

Based  on  comments  received,  FDA 
withdrew  the  August  1987  proposal  and 
published  a  reproposal  in  the  Federal 
Register  of  February  13. 1990  (55  FR 
5176).  The  1990  reproposal  proposed  to 
more  narrowly  define  appropriate  health 
claims.  As  part  of  this  reproposal,  the 
agency  stated  that  six  topic  areas  would 
be  evaluated  for  their  appropriateness 
for  health  claims  including  lipids  and 
cardiovascular  disease. 

D.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  has  reviewed  all  relevant 
scientific  evidence  on  saturated  fat  and 
cholesterol  and  their  relationships  to 
blood  cholesterol  levels  (specifically 
total  cholesterol  and  LDL-cholcstcrol] 
and  risk  of  CHD.  The  scientific  evidence 
reviewed  included  all  conclusions 
reached  in:  "The  Surgeon  General's 
Report  on  Nutrition  and  Health"  (Ref. 
35);  "Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans"  (Ref.  29); 
"The  Lipid  Research  Clinics  Population 
Studies  Data  Book,"  Volume  II,  "The 
Prevalence  Study — Nutrient  Intake," 
(Ref.  149);  "Population  Strategies  for 
Blood  Cholesterol  Reduction"  (Ref.  33): 


"High  Blood  Cholesterol  in  Adults, 
Detection,  Evaluation,  and  Treatment" 
(Ref.  31);  "Hypertension  and  High  Blood 
Cholesterol,  Working  Report  on 
Management  of  Patients  With"  (Ref.  32); 
"The  Relationship  Between  Dietary 
Cholesterol  and  Blood  Cholesterol  and 
Human  Health  and  Nutrition"  (Ref.  150); 
"Nutrition  Monitoring  in  the  United 
States,  an  Update  Report  on  Nutrition 
Monitoring"  (Ref.  30);  and  "Healthy 
People  2000:  National  Health  Promotion 
and  Disease  Prevention  Objectives" 
(Ref.  36). 

The  agency  also  considered  the 
reports  of  recognized  non-U.S. 
Government  scientific  bodies  that  bear 
on  this  topic.  FDA  reviewed  the 
National  Research  Council's  (NRC's) 
"Diet  and  Health:  Implications  for 
Reducing  Chronic  Disease  Risk"  (Ref. 
20);  "Recommended  Dietary 
Allowances"  (Ref  136):  "Lipids  and 
Cardiovascular  Disease"  (Ref  78);  and 
"Diet,  Nutrition,  and  the  Prevention  of 
Chronic  Diseases"  (Ref  151). 

To  ensure  that  its  review  of  the 
scientific  evidence  was  complete,  in  the 
Federal  Register  of  March  28, 1991.  FDA 
published  a  notice  (56  FR  12932) 
requesting  scientific  data  and 
information  relevant  to  the  10  specific 
topic  areas  identified  in  section  3(b) 
(1)(A)  of  the  1990  amendments,  including 
dietary  lipids  and  cardiovascular 
disease. 

The  agency  reviewed  and  considered 
all  comments  submitted  in  response  to 
the  Federal  Register  notice  in  developing 
this  document.  Furthermore,  the  agency 
updated  the  conclusions  reached  in 
these  documents  by  reviewing  all 
human  studies  that  have  appeared  in  the 
literature  since  the  publication  of  the 
documents  listed  above  and  all  review 
articles.  The  agency  also  considered  the 
results  of  nonhuman  primate  studies  to 
the  extent  that  they  clarified  human 
studies  or  suggested  possible 
mechanisms  of  action. 

E.  Comments  Received  in  Response  to 
FDA  Request  for  Scientific  Data  and 
Information 

In  response,  to  the  FDA's  request  (56 
FR  12932),  FDA  received  23  comments 
from  food  manufacturers,  nutrient  or 
dietary  supplement  manufacturers, 
national  organizations  of  nutritionists 
and  public  health  professionals,  trade 
associations  of  nutrient  supplement 
manufacturers,  private  physicians  and 
health  foundations,  faculty  of  medical 
schools,  and  the  Government  of  Canada. 
The  comments  dealt  with  the  issue  of 
lipids  and  cardiovascular  disease  as 
well  as  with  the  provisions  and 
requirements  of  the  1990  amendments  in 
general.  FDA  reviewed  all  of  the 


documents,  including  books,  abstracts, 
review  articles,  and  scientific  articles 
that  were  submitted.  When  appropriate. 
FDA  included  data  submitted  in 
scientific  articles  or  books  in  its 
scientific  literature  revievv. 

The  majority  of  the  comments,  with 
one  exception,  expressed  the  view  that 
the  link  between  dietary  fat  and 
cholesterol  intake  and  risk  for 
cardiovascular  disease  was  very  strong. 
Many  comments  raised  issues 
concerning  the  safety  of 
polyunsaturated  fatty  acids  in  foods  and 
supplements.  Comments  suggested  that 
safety  issues  related  to  polyunsaturated 
fatty  acids  included  increased  risk  of 
cancer  and  coronary  thrombosis  in 
humans,  effects  on  immune  function, 
and  a  role  in  osteoporosis.  Comments 
recommended  that  consumption  of  foods 
(i.e.,  those  high  in  salt)  that  alter  other 
risk  factors  for  CHD  (i.e.,  hypertension) 
be  included  in  the  risk  factor  assessment 
of  CHD. 

The  Director  General,  Food 
Directorate,  Health  and  Welfare,  of 
Canada  submitted  information  on  the 
regulatory  status  of  health  claims  in  that 
country  which  it  considered  helpful  in 
the  context  of  increased  harmonization 
of  regulations  or  standards  affecting 
trade  in  specific  products.  Canadian  law 
prohibits  health  claims  on  labels  or  in 
advertising  when  a  nutrient  is  described 
for  treatment,  prevention,  or  cure  of  46 
diseases  and  disorders,  including  heart 
disease.  On  the  relationship  of  the 
nutrient  to  the  disease,  the  Canadian 
document  stated: 

•  *  *  the  evidence  linking  saturated  fatty 
acid  intake  with  elevated  blood  cholesterol 
and  the  risk  of  heart  diseasrit  among  the 
most  persuasive  of  all  diet-disease 
relationships.  *  *  *  Dietary  cholesterol, 
though  not  as  influential  in  affecting  levels  of 
blood  cholesterol,  is  not  without  importance. 

The  Director  General  also  stated  that 
food  label  health  claims  regarding  the 
role  of  fats  in  CHD  risk  would  likely 
result  in  a  food  product  being  classified 
as  a  drug  because  the  Food  and  Drug 
Act  in  Canada  prohibits  the  advertising 
and  sale  to  the  general  public  of  a  food 
that  is  represented  either  by  label  or  in 
advertising  as  a  treatment,  preventative, 
or  cure  for  some  46  diseases,  disorders, 
or  abnormal  physical  states.  Heart 
disease  is  among  the  major  diseases  for 
which  such  claims  are  prohibited. 

Comments  from  national 
organizations  of  nutritionists  and  public 
health  professionals  advised  that  the 
agency  should  take  a  cautious  approach 
to  the  use  of  health  claims  on  foods  and 
supplements  with  particular  attention  to 
avenues  by  which  such  claims  might  be 
abused  or  misinterpreted  by  the  general 


60730  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


public.  The  comments  recommended 
that  scientific  agreement  should  be  the 
cornerstone  for  the  use  of  health  claims 
and  that  FDA  should  consider  the  data 
submitted  in  the  context  of  meeting 
dietary  requirements  through  intake  of 
food.  The  comments  asserted  that  only 
about  25  percent  of  the  population  may 
be  responsive  to  reduction  in  dietary 
cholesterol  and  saturated  fat,  and  thus 
the  majority  of  the  population  at  risk  of 
cardiovascular  disease  may  require 
medical  advice  and  guidance  and  may 
need  medication  or  a  combination  of 
medication  and  diet  to  achieve 
satisfactory  lowering  of  serum 
cholesterol. 

One  comment  recommended  use  of  a 
formula  that  would  indicate  the 
cholesterol  and  saturated  fat 
concentration  in  food.  The  term 
"cholesterol-saturated  fat  index"  (CSl) 
was  suggested.  A  low  CSI  index  would 
indicate  a  low  saturated  fatty  acid  and 
cholesterol  content.  The  use  of  such  an 
index  in  planning  low  fat  diets  or  in 
identifying  potentially  atherogenic  foods 
was  suggested.  Comments  from  food 
manufacturers  identified  a  number  of 
modifiable  risk  factors  for 
cardiovascular  disease  including  dietary 
intake  of  saturated  fat  and  cholesterol, 
sodium,  fiber,  and  antioxidant  vitamins. 
The  manufacturers  noted  that  both 
lifestyle  and  diet  can  have  significant 
impacts  on  the  risk  of  cardiovascular 
disease.  One  manufacturer  submitted 
model  health  claims  and  examples  of 
labeling.  Another  manufacturer 
suggested  that  the  agency  identify 
threshold  levels  of  fats  (saturated  fatty 
acids,  monounsaturated  fatty  acids, 
polyunsaturated  fatty  acids,  total  fat}, 
and  threshold  levels  of  other  dietary 
nutrients  in  relationship  to  fats.  The 
comments  expressed  concern  that 
deficiencies  might  be  produced  by 
significantly  decreased  fat  intake.  A 
manufacturer  noted  that  a  low  fat  food 
should  contain  the  usual  levels  of  all 
other  important  nutrients  commonly 
found  in  that  food.  A  manufacturer 
commented  that  low  fat  foods 
containing  high  concentrations  of  salt 
and  sugar  may  lead  to  increased  risk  of 
cardiovascular  disease  by  increasing 
hypertension  and  obesity,  respectively. 

One  manufacturer  expressed  concern 
about  varying  nutrient  densities  of  foods 
and  how  best  to  express  nutrient 
content  of  foods.  One  food  manufacturer 
suggested  a  need  for  further  research  in 
the  area  of  trans  fatty  acids  and  serum 
cholesterol  levels. 

An  association  of  medical 
professionals  provided  a  numh^  of 
references  that  suggest  serum 
cholesterol  goals  for  patients  with 


noninsuiin-dependent  diabetes  mellitus 
and  patients  with  hyperlipidemia. 

Trade  organizations  of  supplement 
manufacturers  provided  a  number  of 
comments  on  the  value  and  safety  of 
dietary  supplements  and  suggested 
categories  under  which  health  claims  on 
dietary  supplements  might  be  classified. 
Comments  also  expressed  concern 
about  the  amount  of  saturated  fatty 
acids  and  total  fat  contained  in  the  2,350 
calories  per  day  reference  diet  proposed 
by  FDA  as  the  basis  for  nutrition 
labeling  for  the  general  food  supply.  The 
comments  stated  that  this  level  of 
calories  may  represent  excess  calories, 
saturated  fat,  and  total  fat  for  a 
significant  proportion  of  the  population 
(i.e.,  women). 

Comments  from  professional  medical 
associations  and  members  of  university 
medical  faculties  suggested  that  the 
emphasis  of  health  claims  regarding  fat 
and  cardiovascular  disease  should  be  on 
reduction  of  both  saturated  fatty  acids 
and  total  fat,  and  that  complex 
carbohydrates  are  recommended  as  the 
major  replacement  for  calories  from  fat. 

Comments  were  submitted  regarding 
definitions  for  saturated  fatty  acids  and 
polyunsaturated  fatty  acids.  One 
comment  suggested  that  saturated  fatty 
acids  be  subdivided  in  a  manner 
analogous  to  the  subdivision  of  omega-3 
and  omega-6  polyunsaturated  fatty 
acids.  The  comment  noted  that  fatty 
acids  of  less  than  12  carbons  in  length 
[for  example,  lauric  acid)  are 
metabolized  by  the  liver,  while 
saturated  fatty  acids  of  more  than  12 
carbons  in  length  are  metabolized 
through  the  lymphatic  system. 

One  cfMTunent  dealt  %vith  the  Keys 
equatioif  (Ref.  20)  and  noted  that  the 
equation  does  not  have  a  term  for  the 
amoimt  of  monounsaturated  fatty  acids. 

As  appropriate,  comments  will  be 
responded  to  in  this  document  in  the 
review  of  the  scientific  literature  or  in 
the  discussion  of  the  proposed 
regulatioiL 

II.  Review  of  the  Scientific  Evidence 

A.  Federal  Government  Documents 

In  1982,  a  monograph  derived  from  the 
population  studies  of  the  Lipid  Research 
Clinics  Program  (Ref.  149)  provided 
extensive  information  on  the  prevalence 
of  hyperlipidemia  (elevated  blood  lipids) 
in  die  United  States.  The  data  from  17 
Lipid  Research  Clinics  throughout  the 
United  States  were  derived  from  a  series 
of  epidemiologic  surveys  aimed  at 
identifying  the  distribution,  causes,  and 
consequences  of  hyperlipoproteinemia 
(elevated  levels  of  lipid  transport 
particles  in  the  blood). 


A  report  to  Congress  pursuant  to  the 
Food  Security  Act  of  1985  (Ref.  150) 
prepared  by  the  Department  of  Health 
and  Human  Services  and  U.S. 
Department  of  Agriculture  (DHHS/ 
USDA)  concluded  that  carefully 
controlled  studies  under  metabolic  ward 
conditions  leave  little  doubt  that 
increasing  dietary  cholesterol  will 
induce  a  rise  in  plasma  total  cholesterol 
in  most  people.  The  report  stated  that 
when  all  data  are  taken  together,  the 
increase  in  plasma  cholesterol  resulting 
from  ingestion  of  dietary  cholesterol 
averages  about  10  mg  cholesterol  per 
100  milliliters  (decaliters  (dL))  for  every 
100  mg  dietary  cholesterol  per  1,000 
calories  consumed.  Thus,  the  report 
stated,  increasing  dietary  cholesterol 
from  300  to  500  mg  per  day  for  a  person 
consuming  2.000  calories  per  day  will 
cause  an  increase  in  the  plasma 
cholesterol  of  about  10  mg  per  dL.  The 
report  found  that  the  major  effect  of 
dietary  cholesterol  is  to  raise  the  LDL- 
cholesterol  fraction  of  total  blood 
cholesterol. 

Comprehensive  reviews  of  the 
relationship  of  dietary  fats  and  CHD  are 
included  in  recent  Federal  government 
reports.  In  1988,  the  "Surgeon  General's 
Report  on  Nutrition  and  Health"  (Ref. 
35)  reviewed  studies  of  associations 
between  dietary  factors  and  risk  of 
chronic  disease.  The  Surgeon  General's 
report  found  that  results  of 
epidemiologic,  clinical,  and  animal 
studies  provided  strong  and  consistent 
evidence  for  a  relationship  between  high 
intakes  of  saturated  fat,  high  blood 
cholesterol,  and  increased  risk  of  CHD. 
Conversely,  reductions  in  blood 
cholesterol  levels  reduce  the  risk  of 
death  from  CHD.  The  report  noted  diat 
excessive  dietary  saturated  fat  is  the 
major  contributor  to  total  blood 
cholesterol  levels.  The  report  also  noted: 
(1)  The  effect  of  dietary  cholesterol  on 
blood  cholesterol  levels  is  less 
consistent  than  that  for  saturated  fats 
(Ref.  35);  (2)  the  roles  of  other  dietary 
fats  such  as  monounsaturated  fatty 
acids  and  polyunsaturated  fatty  acids 
were  not  well  defined.  The  Surgeon 
Genereil's  report  concluded  that  the 
disproportionate  consumption  of  foods 
high  in  fats  was  of  primary  concern  for 
Americans.  The  Surgeon  General's 
report  recommended  reduction  in  intake 
of  fats  (especially  saturated  fats  and 
cholesterc^).  Although  the  relationship 
of  CHD  and  lipids  was  primarily 
attributable  to  saturated  fats  and 
cholesterol,  the  recommendation  for 
changes  in  American  dietary  patterns 
included  a  reduction  in  consumption  of 
total  fat  because  of  the  possible 
association  of  total  fat  with  risk  of  other 
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diseases  (cancer  and  diabetes),  because 
of  the  likely  role  of  high  dietary  fat 
intakes  in  increased  risk  of  obesity 
(another  risk  factor  for  CHD),  and 
because  a  decrease  in  total  fat 
consumption  facilitates  a  reduction  in 
saturated  fatty  acids. 

DHHS  and  USDA  in  "Nutrition  and 
Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  29)  state  that  the  lipids 
in  American  diets  most  often  and  most 
strongly  associated  with  increased  risk 
of  atherosclerotic  CHD  are  saturated  fat 
and  cholesterol.  CHD  rates  and 
population  risk  were  most  strongly 
related  to  average  serum  cholesterol 
levels,  particularly  LDL-cholesterol 
levels.  According  to  this  report,  other 
factors  strongly  linked  with  increased 
risk  of  CHD  are  high  blood  pressure, 
smoking,  and  diabetes.  The  relationship 
between  obesity  and  CHD  risk  was 
more  variable.  Among  the 
recommendations  from  the  DHHS/ 
USDA  report  to  Congress  relating  to 
decreasing  the  risk  of  CHD  include: 
decreasing  the  total  amount  of  fat  in  the 
diet  to  less  than  30  percent  of  calories; 
decreasing  the  amount  of  saturated  fat 
in  the  diet  to  less  than  10  percent  of 
calories;  eating  less  animal  fat  (the 
source  of  all  dietary  cholesterol)  to  aid 
in  reducing  serum  cholesterol;  and 
restricting  intake  of  salt  to  aid  in 
decreasing  blood  pressure  (Ref.  150). 

Reports  from  the  National  Cholesterol 
Education  Program  (NCEP);  National 
Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  1988  to 
1990)  reached  similar  conclusions 
regarding  relationships  among  intake  of 
dietary  saturated  fats  and  cholesterol, 
elevated  blood  cholesterol  levels,  and 
CHD  (Refs.  31  through  34).  The  reports 
noted  that  approximately  55  percent  of 
adult  Americans  have  cholesterol  levels 
at  or  above  a  desirable  level.  The 
reports  also  emphasize  the  important 
roles  of  genetic  and  environmental 
factors  in  blood  cholesterol  levels.  The 
reports  concluded  that  excessive  intake 
of  saturated  fat.  total  fat  and  dietary 
cholesterol,  together  with  excessive 
body  weight,  all  contribute  to  elevated 
blood  cholesterol  levels.  The  repdrts 
stated  that  the  role  of  total  fat  intake  is 
not  direct,  but  reduced  fat  intake  aids  in 
decreasing  intakes  of  saturated  fat  and 
cholesterol  and  may  facilitate 
maintenance  of  ideal  healthy  body 
weight.  The  National  Cholesterol 
Education  Program  (NCEP)  (Refs.  31,  33, 
and  34]  recommended  the  following 
pattern  of  nutrient  intake  for  healthy 
Americans: 

(1)  Consume  less  than  10  percent  of 
total  calorics  from  saturated  fatty  acids: 

(2)  Consume  an  average  30  percent  of 
total  ralories  or  less  from  all  fat; 


(3)  Consume  dietary  energy  in 
amounts  needed  to  reach  or  maintain  a 
desirable  body  weight;  and 

(4)  Consume  less  than  300  mg  of 
cholesterol  per  day. 

The  NCEP  panel,  noted  compelling 
evidence  that  the  atherosclerotic 
process  (and  hypertension)  begins  in 
childhood  and  progresses  into 
adulthood.  Toddlers  over  2  years  of  age 
may  safely  make  the  transition  to 
recommended  eating  patterns  as  they 
begin  to  eat  with  the  family  (Ref.  34). 
The  NCEP  recommendations  are  not 
intended  for  infants  from  birth  to  2  years 
of  age  (Ref.  34). 

The  Public  Health  Services  (PHS) 
DHHS  report  "Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives,"  (Ref.  36)  noted 
that  cardiovascular  disease,  primarily 
CHD  and  stroke,  kill  nearly  as  many 
Americans  as  all  other  diseases 
combined,  and  that  a  casual  relationship 
between  high  blood  cholesterol  and 
CHD  has  been  demonstrated  (Ref.  36). 
As  noted  in  other  Federal  government 
documents,  the  report  stated  that  the 
key  modifiable  factors  that  influence 
risk  of  CHD  include:  cigarette  smoking, 
high  blood  cholesterol,  high  blood 
pressure,  excessive  body  weight,  and 
sedentary  lifestyle.  Reducing  death  from 
heart  disease  and  stroke,  and  reducing 
mean  serum  cholesterol  level  among 
adults  to  no  more  than  200  mg  per  dL, 
are  among  the  major  public  health  goals 
identified  in  the  Healthy  People  2000, 
report.  The  Healthy  People  2000  report 
recommended  that  Americans  should 
reduce  dietary  fat  intake  to  an  average 
of  30  percent  of  calories  or  less  and 
average  saturated  fat  intake  to  less  than 
10  percent  of  calories  in  order  to  help 
achieve  these  goals. 

B.  Reviews  From  Recognized  Scientific 
Bodies 

The  National  Research  Council's  1989 
report,  "Diet  and  Health:  Implications 
for  Reducing  Chronic  Disease  Risk" 
(Ref  20)  reviewed  the  role  of  dietary 
fats  and  risk  of  chronic  disease.  The 
report  concluded  that  there  is  clear 
evidence  that  the  total  amount  and 
types  of  fats  and  other  lipids  in  the  diet 
influence  the  risk  of  cardiovascular 
disease  (Ref  20),  and  that  evidence  that 
intake  of  saturated  fatty  acids  and 
cholesterol  are  causally  related  to  CHO 
(CHD)  is  especially  strong  and 
convincing.  The  report  recommended 
that  persons  in  the  general  population 
limit  their  intake  of  total  fat  to  30 
percent  of  calories  and  reduce  their 
intake  of  saturated  fatty  acids  to  10 
percent  or  less  of  total  calories.  The 
roport  stated  that  individual  responses 
to  dietary  cholesterol  vary,  but  noted 


that,  on  average,  intakes  exceeding  100 
mg  of  dietary  cholesterol  per  1.000 
calorics  elevates  LDL-cholesterol  by  8  to 
10  mg  per  dL  They  recommended 
limiting  dietary  cholesterol  intake  to  300 
mg  per  day  or  less. 

LSRO/Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  (Ref  78)  prepared  an 
evaluation  of  the  scientific  literature  on 
the  relationships  between  dietary  lipids 
and  cardiovascular  disease,  particularly 
CHD  (Ref  78).  The  LSRO's  conclusions 
support  the  major  conclusions  of  the 
Federal  government  and  other  reports 
from  recognized  scientific  bodies  on  the 
role  of  dietary  lipids  (saturated  fats, 
other  fats,  and  cholesterol)  in  the  risk  of 
CHD. 

With  respect  to  cholesterol,  the  LSRO 
report  concluded  that:  (1)  Dietary 
cholesterol  may  be  a  greater  dietary  risk 
factor  than  generally  realized;  (2)  almost 
all  individuals  respond  to  dietary 
cholesterol  with  at  least  some  rise  in 
serum  cholesterol;  (3)  the  danger  of  high 
dietary  intakes  of  cholesterol  for  certain 
individuals  who  are  high  responders  to 
dietary  cholesterol  may  be  even  greater 
than  the  average;  and  (4)  the  average 
increase  in  serum  cholesterol  ranges 
from  6  to  10  mg  per  dL  for  each  100  mg 
cholesterol  consumed  per  1,000  calories. 
More  recent  analysis  of  epidemiologic 
data  suggests  that  an  increase  of  1  mg 
sdoim  cholesterol  per  dL,  sustained  for 
mahy  years,  increases  risk  of  CHD  by 
l.S^ercent.  LSRO  (Ref  78)  concluded 
th&t  a  strong  case,  based  on 
circumstantial  evidence,  implicates 
dietary  cholesterol  in  atherogenesis,  and 
therefore  supports  current  dietary 
recommendations  to  limit  dietary 
cholesterol  consumption  to  less  than  300 
mg  per  day. 

C.  Review  of  the  Scientific  Literature 

1.  Background 

CHD  is  the  most  common  and  most 
serious  form  of  cardiovascular  disease. 
Atherosclerosis  is  the  underlying 
pathogenic  cause  in  the  development  of 
CHD.  A  relationship  between  dietary 
lipids,  deposition  of  cholesterol  esters  in 
arterial  walls,  and  CHD  was 
hypothesized  early  in  this  century  (Ref 
20).  Animal  studies  provided  the  first 
direct  evidence  linking  diets  high  in 
saturated  fat  and  cholesterol  to 
cholesterol  accumulation  in 
atherosclerotic  lesions.  In  this 
document,  the  agency  reviews  pertinent 
studies  relating  high  intakes  of  dietary 
lipids  (particularly  saturated  fats  and 
cholesterol)  to  elevated  serum 
cholesterol  levels  and  to  risk  of  CHD. 
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2.  Criteria 

The  criteria  used  to  select  pertinent 
studies  required  them  to  be  publicly 
available  in  EngHsh.  to  present  primary 
data,  to  include  direct  measurements  or 
quantitative  estimates  of  dietary  lipids, 
and  to  inclnde  measurements  of  risk  of 
CHD  (incidence  and  prevalence  rates, 
mortality,  or  clinical  measures  of  blood 
total  or  LDL-cholesterol  levels). 

In  the  agency's  evaluation  of  the 
scientific  literature  on  the  relationship  of 
dietary  lipids  (saturated  fat  and 
cholesterol),  blood  cholesterol  levels, 
and  risk  of  CHD,  FDA  gave  more  weight 
to  huma'to  studies  than  to  studies  in 
animal  models.  Because  the  conclusions 
of  the  Federal  government  and  other 
review  documents  most  consistently 
identified  saturated  fat  and  cholesterol 
as  causally  related  to  CHD  risk,  a 
review  of  studies  on  other  than 
nonhuman  primates  and  on  aspects  of 
cardiovascular  disease  other  than  CHD 
published  subsequent  to  the  most  recent 
Federal  government  reviews,  and  other 
reviews  by  recognized  srfSntific  bodies, 
was  not  included  in  this  review. 
Similarly,  study  results  for  end  points 
other  than  CHD  or  the  clinical 
intermediates  of  blood  total  and  LDL- 
cholesterol  were  also  not  reviewed  due 
to  time  constraints  and  because  of  the 
strong  focus  on  these  measures  in  the 
reports  of  government  and  others. 

FDA  reviewed  several  types  of 
epidemiologic  studies.  The  strengths  and 
weaknesses  of  different  types  of 
epidemiologic  studies  and  the 
methodologies  for  assessment  of  dietary 
intakes  are  reviewed  elsewhere  (Ref. 
20). 

FDA  generally  gave  the  greatest 
weight  to  randomized,  double-blind, 
controlled  (placebo  or  self)  chnical 
trials.  Dietary  intervention  studies 
conducted  for  shorter  periods  of  time 
with  fewer  subjects  were  used  to 
support  conclusions  of  large  clinical 
trials.  FDA  looked  for  repeated  and 
consistent  findings  across  different 
types  of  studies  and  different  population 
groups.  Data  were  evaiflated  against 
general  criteria  for  good  experimental 
design,  execution,  and  analysis.  FDA 
evaluated  the  weaknesses  and  strengths 
of  individual  studies;  then  looked  at  the 
strength  of  the  overall  combined 
evidence,  taking  into  account  the 
strength  of  the  association,  the 
'  consistency  of  findings,  specificity  of  the 
association,  biological  plausibility,  and 
dose  response.  Because  of  general 
scientific  agreement  prior  to  this  review, 
FDA  also  looked  for  consistency  or 
inconsistency  with  prior  conclusions. 

The  relationships  among  dietary  fats, 
including  saturated  fats,  cholesterol,  and 


risk  of  CKD  are  complex.  For  this 
reason,  common  measures  or  elements 
of  diet  and  assessment  of  risk  of  CHD 
were  sov^t  in  all  studies.  These 
measures  or  elements  include  the 
following*. 

(a)  Identification  of  level  of  dietary 
lipids  most  consistently  related  to 
raising  levels  of  blood  cholesterol.  As  a 
minimum,  information  on  intakes  of 
saturated  fat  and  cholesterol  was 
required;       .^ 

(b)  Identification  of  commonly  used 
clinical  measurements  in  the  assessment 
of  development  or  progression  or  risk  of 
CHD.  As  a  minimum,  studies  were 
required  to  have  measurements  of  total 
cholesterol.  Measurements  of  low 
density  lipoprotein  cholesterol  (LDL- 
cholesterol]  were  deemed  desirable: 

(c)  Observation  of  clinically  manifest 
CHD  including,  for  example,  myocardial 
infarction,  angiographically 
demonstrated  lesions.  CHD  mortality, 
and  total  mortality,  were  deemed 
desirable  when  measures  of  blood 
cholesterol  were  available.  These 
measures  were  essential  in  the  absence 
of  blood  cholesterol  data. 

3.  Dietary  Lipids  and  Risk  of  CHD 

a.  Epidemiologic  studies — i. 
Background.  Epidemiologic  studies 
describing  the  relationship  between 
dietary  fats,  their  effect  on  blood 
cholesterol  levels,  and  risk  of  CHD  were 
described  and  reviewed  extensively  in 
Federal  government  reports  (Refs.  33,  35, 
and  36),  other  documents  (Ref  20).  and 
in  many  reviews  cited  in  these 
documents.  The  Federal  government  and 
other  reviews  by  recognized  scientific 
bodies  concluded  that  there  was  strong 
and  consistent  evidence  that  blood  total 
cholesterol  and  LDL-cholesterol  levels 
are  a  c'Suse  of  CHD  (Refs.  20,  31,  33,  and 
36);  they  estimated  that  on  average,  a  1 
percent  reduction  in  serum  cholesterol  is 
associated  with  a  1.5  to  2  percent 
reduction  in  risk  of  CHD  (Refs.  20,  31,  33, 
63.  79,  80,  and  147). 

FDA  reviewed  a  number  of  studies 
and  reviews  (including  meta-analysis  of 
epidemiological  and  clinical  trials) 
published  subsequent  to  1987  (Refs.  1, 
17,  27,  62.  63,  74,  75,  77,  80,  98, 108, 109, 
112, 113. 114. 117. 12a  128. 129, 130, 132, 
137, 141. 147)  on  the  relationship  of 
blood  cholesterol  and  CHD  and 
confirmed  that  more  recent  studies 
confirmed  and  strengthened  the 
previous  conclusion. 

This  section  (II.  D.)  begins  with  a  brief 
description  of  two  epidemiologic  studies 
reviewed  by  the  Federal  government 
and  other  reviews  by  recognized 
scientific  bodies  (Refs.  20  and  35)  and 
which  describe  the  relationships 
between  dietary  lipids  (saturated  fat. 


total  fat.  and  cholesterol)  and  blood 
cholesterol  levels.  The  design,  results, 
and  conclusions  of  epidemiologic 
studies  subsequent  to  the  above 
conclusions  are  contained  in  Table  I  of 
this  document. 

In  the  seven  countries  study,  which 
was  conducted  in  the  United  States  and 
six  other  countries,  and  included  11.579 
men  45  to  49  years  of  age,  7-day  food 
records  and  dupHcate  meals  were 
collected  and  analyzed  to  determine  the 
relationship  of  intake  of  specific  dietary 
lipids  to  serum  cholesterol  {Ref  35).  The 
results  demonstrated  a  positive 
correlation  between  calories  consumed 
from  total  fat  and  serum  cholesterol 
levels  (r=0.67).  Correlations  between 
intake  of  saturated  fat  and  dietary 
cholesterol  and  between  dietary 
cholesterol  and  serum  cholesterol  were 
stronger  (0.87  and  0.90,  respectively). 
The  results  of  the  study  showed  that 
there  were  substantial  variations  in  the 
amounts  and  types  of  fats  consumed  by 
different  populations.  Average  blood 
cholesterol  levels  and  rates  of  CHD 
were  highly  correlated  with  the  percent 
of  calories  derived  from  saturated  fatty 
acids  and  less  strongly  correlated  with 
total  dietary  fat  intake  furthermore,  the 
study  provided  strong  evidence  that  the 
risk  of  CHD  is  continuous  across  a  wide 
range  of  serum  cholesterol  levels  (Ref 
20).  The  NCEP  Expert  Panel  (Refs.  31 
and  33)  concluded  that  this  study 
provided  strong  epidemiologic  support 
for  the  relationship  between  diets  high 
in  saturated  fat  and  increased  risk  of 
CHD. 

The  Ireland-Boston  Diet-Heart  Study 
(Refs.  20,  35,  and  73)  was  a  prospective 
study  of  middle-aged  Irish  men  residing 
in  Ireland  and  brothers  who  had 
migrated  to  Boston.  Each  group 
consumed  diets  typical  of  their  places  of 
residence.  Brothers  living  in  Ireland  or 
in  Boston  who  consumed  low-fat,  low 
cholesterol  diets  had  similar  age- 
adjusted  serum  cholesterol  levels.  The 
Irish  immigrants  who  adopted  the  high- 
fat  diet  of  Boston  (16  to  18  percent  of 
calorics  as  satjrated  fat:  2  to  3  percent 
of  cilories  as  polyunsaturated  fat;  and 
233  to  273  mg  cholesterol  per  1000 
calories)  had  higher  sen:m  cholesterol 
levels  and  higher  risk  of  CHD  than 
brothers  consuming  diets  lower  in  fat 
and  cholesterol.  Thus,  a  positive 
association  was  found  between  dietary 
intakes  of  saturated  fat  and  cholesterol 
and  elevated  serum  cholesterol  and  risk 
of  CHD  among  men  with  similar  genetic 
backgrounds  but  whose  dietary  patterns 
and  lifestyles  differed. 

Based  on  these  and  similar  results 
from  numerous  other  studies,  the 
Federal  government  and  other  reviews 
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total  fat,  and  cholesterol)  and  blood 
lents         cholesterol  levels.  The  design,  resuhs, 
IHO  and  conclusions  of  epidemiologic 

studies  subsequent  to  the  above 
conclusions  are  contained  in  Table  I  of 
this  document, 
ary  In  the  seven  countries  study,  which 

was  conducted  in  the  United  States  and 
six  other  countries,  and  included  11,579 
men  45  to  49  years  of  age,  7-day  food 
records  and  duplicate  meals  were 
collected  and  analyzed  to  determine  the 
relationship  of  intake  of  specific  dietary 
lipids  to  serrnn  cholesterol  {Ref.  35).  The 
results  demonstrated  a  positive 
correlation  between  calories  consumed 
from  total  fat  and  serum  cholesterol 
levels  (r=0.67).  Correlations  between 
intake  of  saturated  fat  and  dietary 
cholesterol  and  between  dietary 
cholesterol  and  serum  cholesterol  were 
stronger  (0.87  and  0.90,  respectively). 
The  results  of  the  study  showed  that 
there  were  substantial  variations  in  the 
amounts  and  types  of  fats  consumed  by 
different  populations.  Average  blood 
cholesterol  levels  and  rates  of  CHD 
were  highly  correlated  with  the  percent 
of  calories  derived  from  saturated  fatty 
acids  and  less  strongly  correlated  with 
total  dietary  fat  intake  /urthermore,  the 
study  provided  strong  evidence  thai  the 
risk  of  CHD  is  continuous  across  a  wide 
range  of  serum  cholesterol  levels  (Ref. 
20).  The  NCEP  Expert  Panel  (Refs.  31 
and  33)  concluded  that  this  study 
provided  strong  epidemiologic  support 
for  the  relationship  between  diets  high 
in  saturated  fat  and  increased  risk  of 
CHD. 

The  Ireland-Boston  Diet-Heart  Study 
(Refs.  20,  35,  and  73)  was  a  prospective 
study  of  middle-aged  Irish  men  residing 
in  Ireland  and  brothers  who  had 
migrated  to  Boston.  Each  group 
consumed  diets  typical  of  their  places  of 
residence.  Brothers  living  in  Ireland  or 
in  Boston  who  consumed  low-fat,  low 
cholesterol  diets  had  similar  age- 
adjusted  serum  cholesterol  levels.  The 
Irish  immigrants  who  adopted  the  high- 
fat  diet  of  Boston  (16  to  18  percent  of 
calorics  as  saturated  fat:  2  to  3  percent 
of  calories  as  polyunsaturated  fat;  and 
233  to  273  mg  cholesterol  per  1000 
calories)  had  higher  8en;m  cholesterol 
levels  and  higher  risk  of  CHD  than 
brothers  consuming  diets  lower  in  fat 
and  cholesterol.  Thus,  a  positive 
association  was  found  between  dietary 
intakes  of  saturated  fat  and  cholesterol 
and  elevated  serum  cholesterol  and  risk 
of  CHD  among  men  with  similar  genetic 
backgrounds  but  whose  dietary  patterns 
and  lifestyles  differed. 

Based  on  these  and  similar  results 
from  numerous  other  studies,  the 
Federal  government  and  other  reviews 
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concluded  that  an  extensive  amount  of 
evidence  (derived  from  a  variety  of 
types  of  epidemiologic  studies  and 
reinforced  by  other  kinds  of  research) 
demonstrated  that  dietary  lipids, 
particularly  saturated  fat  and 
cholesterol,  are  highly  correlated  with 
blood  cholesterol  and  rates  of  CHD 
(Refs.  17.  27, 108. 109.  and  131).  Current 
intake  of  saturated  fat  in  the  U.S. 
American  diet  has  been  estimated  to 
average  about  13  percent  to  14  percent 
of  total  calories  (Refs.  20  and  29). 

ii.  Update.  FDA  reviewed  all  human 
studies  subsequent  to  1987  to  determine 
whether  conclusions  reached  in  the 
Federal  government  and  other  reviews 
by  recognized  scientific  bodies  needed 
to  be  modified  based  on  the  results  of 
more  recent  findings.  In  the  short  review 
below,  studies  deahng  with  omega-3- 
fatty  acids  are  not  considered  because 
the  relationship  of  omega-3-fatty  acids 
and  heart  disease  is  the  sub|ect  of 
another  health  claims  proposal 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  For  reasons  discussed 
previously,  reporting  of  results  is  limited 
to  dietary  intakes  of  saturated  fat  and 
cholesterol  relative  to  blood  total 
cholesterol,  LDL-cholesterol.  or  risk  or 
occurrence  of  CHD. 

In  a  cross-sectional  analysis  of  976 
African  men  and  women  of  color  aged 
15  to  64  years,  there  was  a  significant 
independent  correlation  between  blood 
total  cholesterol  and  dietary  intakes  of 
specific  types  of  fat  and  cholesterol  (Ref. 
134).  Consumption  of  diets  high  in  fat 
and  saturated  fat  (37  and  12.3  percent  of 
calories,  respectively)  and  cholesterol 
(greater  than  310  mg  per  day)  were 
positively  correlated  with  increased 
blood  cholesterol  levels  (7.5  millimole 
(mmoi)  per  1  or  290  mg  per  dL)  compared 
to  4.5  nunol  per  1  (174  mg  per  dL)  in  the 
group  that  consumed  less  fat  (35.8 
percent),  saturated  fat  (10.8  percent)  and 
cholesterol  (284  mg  per  day)  (Ref.  134). 

The  relationship  between  composition 
of  foods  and  CHD  risk  factors,  including 
senmi  cholesterol,  was  analyzed  in  the 
study  by  Trevisan  et  al.  (Ref.  139).  This 
cross-sectional  study  of  10.800  middle- 
aged  men  and  women  in  9  Italian 
communities  (dietary  data  obtained  by 
•questionnaire)  showed  that  higher 
serum  cholesterol  levels  (5.65  mmol/L; 
218  mg/dL)  (5.65  mmal/L;  218  mg/dL) 
were  strongly  associated  with  diets  high 
in  butter  (relatively  high  in  saturated  fat 
and  low  in  other  types  of  fatty  adds) 
(Ref.  139).  Additionally,  lower  levels  of 
blood  cholesterol  (5.45  mmal/L:  210  mg/ 
dL)  were  associated  with  dietary 
patterns  characterized  by  higher  intakes 
of  olive  oil  and  vegetable  oil  (relatively 
low  in  saturated  fat  and  high  in 


polyunsaturated  fat  and 
monounsaturated  fat)  (Ref.  139). 

A  Belgian  study  of  5.485  men  and 
5,456  women  showed  that  in  both  sexes, 
higher  saturated  fat  (17.3  percent  of 
calories)  and  dietary  cholesterol  (435 
mg/day)  intakes  were  associated  with 
higher  total  cholesterol  levels  (235  mg 
per  dL)  after  adjustments  were  made  for 
lifest^'le  and  physiologic  variables  using 
multiple  regression-analysis  (Ref.  68). 
Lowik  et  al.  (Ref.  83)  studied  199  elderly 
men  and  180  elderly  women  (65  to  79 
years  of  age)  and  found  a  positive 
correlation  between  intake  of  saturated 
fat  (assessed  by  dietary  historj')  and 
blood  total  cholesterol  in  women  but  not 
in  men. 

Dietary  and  cross-checked  lifestyle 
questionnaires  were  used  to  determine 
the  relationship  of  diet  to  serum  lipids  in 
315  free-living  Dutch  males  between  28 
and  29  years  of  age  (Ref.  5).  The  typical 
Dutch  diet  contained  39  percent  fat,  43 
percent  carbohydrate  and  3282  calories 
per  day.  Consumption  of  a  diet  high  in 
saturated  fat  (15.5  percent  of  calories) 
and  cholesterol  (128  mg  per  1.000 
calories)  showed  a  weak  but  significant 
positive  association  with  total  serum 
cholesterol  and  LDL-cholesterol.  Many 
other  epidemiological  studies  are 
described  in  Table  1  which  relate  diet 
intakes  of  dietary  fat.  especially  fatty 
acid  and  to  blood  cholesterol  levels 
(Refs.  28,  40,  51.  7a  83,  and  143). 

Results  of  a  reanalysis  of  data 
collected  in  the  Israeli  survey  of  8,629 
men  (40  to  60  years  of  age)  showed  a 
highly  significant  positive  relationship 
between  intake  of  dietary  saturated  fat 
and  elevated  serum  cholesterol.  Data 
were  adjusted  for  intra-individual 
variability  by  use  of  a  regression  model 
(Ref.  70). 

A  prospective  study  in  Japan 
involving  two  cohorts  of  men  and 
women  with  greater  than  2,250  subjects 
in  each  cohort  monitored  dietary  animal 
fat  intake  and  serum  cholesterol  levels 
for  7  to  11  years  (Ref.  121).  At  baseline, 
each  cohort  was  40  to  69  years  of  age  in 
1963  to  1966  or  in  1972  to  1975.  At 
initiation  of  the  study,  animal  fat  intake 
(as  determined  by  random  food 
collection,  interviews,  and  24-hour 
dietarj'  recalls)  was  4.5  percent  of  daily 
calories  in  the  1963  to  1965  cohort  and 
9.6  percent  of  daily  calories  in  the  1972 
to  1975  cohort.  Serum  cholesterol 
increased  22  mg/dL  in  men  and  29  mg/ 
dL  in  women  which  was  highly 
correlated  with  high  intakes  of  animal 
fat  in  every  age  group  and  for  both 
genders,  but  there  was  no  significant 
change  in  CHD  during  the  two  decades. 
Serum  cholesterol  was  inversely 


associated  with  cerebral  hemorrhage  in 
the  early  cohort. 

FDA  reviewed  meta-analyses  and 
primary  data  from  epidemiologic  and 
clinical  studies  which  analyzed  the 
relationship  of  lowering  of  serum 
cholesterol  to  risk  of  CHD  (Refs.  12, 14. 
16. 17,  42.  63,  76.  85,  86, 106,  130. 137. 141, 
146.  and  147).  Meta-analysis  combines 
data  collected  with  differing 
methodologies.  This  complicates  data 
analysis  and  assessment. 

Bush  et  al.  (Ref.  17),  in  a  meti'-analysis 
of  nine  prospective  studie*.  found  that  in 
women  a  diet  low  in  saturated  fat  and 
cholesterol  was  associated  with  lower 
levels  of  blood  total  cholesterol  and 
LDL-cholesterol  (Ref.  17).  Women  with 
total  blood  cholesterol  values  greater 
than  265  mg  per  dL  were  at  three  times 
greater  risk  of  CHD  than  women  *vith 
blood  cholesterol  below  220  mg  per  dL. 

Shekelle  and  Stamler  (Refs.  120  and 
130)  reviewed  and  reanalyzed  published 
epidemiologic  studies  to  evaluate  the 
strength  of  the  effect  of  dietary 
cholesterol  intakes  on  serum  cholesterol 
and  risk  of  CHD.  The  authors  evaluated 
whether  dietary  cholesterol  alone  had 
an  independent  effect  on  blood 
cholesterol.  They  evaluated  four 
prospective  studies  (Western  Electric 
study,  Ireland  Boston  Diet-Heart  Study, 
the  Zutphen  study,  and  the  Honolulu 
Heart  Program)  published  since  1981. 
Dietary  cholesterol  intake  in  individuals 
was  found  to  be  significantly  and 
positively  related  to  their  long-term  risk 
of  CHD.  independent  of,  and  in  addition 
to.  serum  cholesterol,  blood  pressure, 
and  tobacco  use.  On  average,  a  dietary 
intake  of  300  mg  cholesterol  per  1,000 
calories  was  associated  with  a  blood 
cholesterol  that  was  increased 
approximately  6  to  7  percent.  On 
average,  a  200  mg  per  1,000  calorie 
higher  intake  of  cholesterol  at  baseline 
was  associated  with  a  30  percent  higher 
CHD  rate  (95  percent  confidence 
interval). 

In  summary,  recent  epidemiological 
studies  evaluated  the  relationships  of 
dietary  fat  intakes  and  blood  cholesterol 
levels.  In  general,  these  studies  reported 
significant  independent  positive 
correlations  between  serum  total 
cholesterol  and  dietarj'  intakes  of 
saturated  fat  and  cholesterol. 
■    There  are  several  detailed  recent 
reviews  of  this  area  (Refs.  48.  62,  63,  74, 
75, 117, 129, 130. 148).  These  reports  also 
concluded  that  there  was  substantial 
epidemiologic  evidence  showing  that 
consumption  of  dietary  fats,  especially 
saturated  fatty  acids  and  cholesterol, 
was  highly  positively  correlated  with 
elevated  blood  cholesterol  and  risk  of 
CHD. 
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b.  Clinical  studies — i.  Background. 
Even  in  very  large  epidemiologic 
studies,  it  is  difficult  to  identify  a 
relationship  between  dietary  intake  of  a 
specific  nutrient  and  a  disease.  One 
problem  is  that  diets  consumed  by  study 
participants  are  not  homogeneous,  and  it 
is  difficult  to  accurately  quantify  dietary 
intakes  from  dietary  recall  records. 
Clinical  studies,  however,  are  able  to 
estimate  the  effects  of  particular  foods 
or  food  components  with  respect  to  a 
specific  disease  process.  Clinical  trials 
provide  more  specific,  definitive,  and 
quantitative  information  on  the 
relationship  of  dietary  components  (for 
example,  saturated  fat  or  cholesterol) 
and  to  risk  factors  related  to  CHD  (for 
example,  levels  of  serum  cholesterol). 

Federal  government  reports  and  other 
reviews  by  recognized  scientific  bodies 
described  and  extensively  reviewed  a 
wide  variety  of  clinical  trials  and 
concluded  that  the  results  of  clinical 
trials  support  epidemiologic  studies  and. 
show  that  diets  high  in  saturated  fat  and 
cholesterol  are  strongly,  correlated  with 
high  levels  of  serum  cholesterol  (Refs. 
20.  31.  33.  and  35).  These  reports  also 
note  that  some  research  has  also  been 
directed  toward  identification  of  specific 
fatty  acids  which  alter  serum  cholesterol 
levels.  For  example,  saturated  fatty 
acids,  such  as  palmitic  (C-16),  myristic 
(C-14).  and  lauric  acid  (C-12).  are  more 
cholesterol-raising  than  other  saturated 
fatty  acids  (Ref.  20).  However,  the 
reports  varied  considerably  in  the 
emphasis  placed  on  these  findings  and 
none  of  the  reviews  specifically  targeted 
these  three  saturated  fatty  acids  when 
making  recommendation  for  dietary 
changes  by  the  U.S.  population. 

The  Federal  government  and  other 
reviews  concluded  that  possible  roles  of 
other  fatty  acids  (i.e.,  monounsaturated 
fats,  polyunsaturated  fats)  modulating 
blood  cholesterol  levels  and  or  CHD  risk 
have  been  suggested  by  human  studies, 
but  that  the  evidence  is  weaker  than 
those  roles  described  for  saturated  fats 
and  dietary  cholesterol. 

ii.  Update — (1)  Dietary  intervention  to 
reduce  serum.  Dietary  intervention  trials 
are  reviewed  in  Table  II.  The  effect  of  a 
low  fat.  low  cholesterol  diet  on  serum 
cholesterol  levels,  myocardial  infarction, 
and  mortality  from  CHD  was  assessed 
in  the  Minnesota  Coronary  Survey,  a 
double  blind,  randomized,  open 
enrollment,  dietary  trial  that  included 
4.393  men  and  4.664  women.  The  study 
was  conducted  in  six  state  mental 
Itospitals  and  one  nursing  home  (Ref. 
42).  The  patients  consumed  institution- 
provided  diets  for  an  average  of  384 
days.  Two  diets  containing  39  percent  of 
lotal  calories  as  fat  were  compared.  The 


control  diet  (a  high  saturated  fat  diet) 
provided  18  percent  saturated  fat,  5 
percent  polyunsaturated  fat,  16  percent 
monounsaturated  fat,  and  446  mg 
cholesterol  per  day.  The  experimental 
diet  (a  low  saturated  fat  diet)  had  less 
saturated  fat  (9  percent)  and  cholesterol 
(166  mg)  and  more  polyunsaturated  fat 
(15  percent)  than  did  the  control  diet. 
Consumption  of  the  low  saturated  fat 
diet  was  associated  with  a  reduction  in 
serum  total  cholesterol  from  207  mg  per 
dL  to  175  mg  pef^^^dL  Serum  cholesterol 
levels  in  the  control  group  remained  at 
203  mg  per  dL.  Four  and  one-half  years 
after  starting  the  diet,  however,  no 
differences  were  observed  in  the 
population  studied  in  myocardial 
infarctions,  deaths  from  CHD,  or  total 
mortality.  Eighty-one  percent  of  the 
patients  stayed  in  the  hospital  less  than 
1  year.  There  was,  however,  a  decrease 
in  numbers  of  deaths  and  myocardial 
infarctions  in  men  and  women  in  the  45 
to  55  year  old  subgroup  who  consumed 
low  saturated  fat  diets  for  more  than  2 
years.  A  similar  change  was  not 
observed  in  the  35  to  39  year  old  group. 

Women,  as  previously  reported  in 
men,  with  the  highest  basal  serum 
cholesterol  levels  achieve  the  greatest 
reductions  in  serum  cholesterol  upon 
dietary  intervention.  In  a  recent  study 
by  Boyd  et  al.  (Ref.  9)  of  206  women  over 
30  years  old  with  monographic 
dysplasia  (breast  cancer),  half  were 
placed  on  a  low  fat  (total  fat  21  percent, 
saturated  fat  7  percent  of  total  calories, 
respectively;  cholesterol  244  mg  per 
day),  high  carbohydrate  (52  percent  of 
calories)  diet  for  1  year.  Total  fat  and 
saturated  fat  was  37  and  14  percent  of 
total  calories,  respectively,  and 
cholesterol  344  mg  per  day  in  the  control 
diet.  In  women  who  consumed  the  low 
saturated  fat  diet,  total  serum 
cholesterol  levels  were  significantly 
reduced  by  8  percent  at  4  months  and 
serum  cholesterol  was  most  effectively 
reduced  in  women  with  the  highest 
basal  serum  cholesterol  levels.  No 
significant  changes  in  serum  cholesterol 
were  observed  in  the  control  group.  The 
group  that  received  dietary  counseling 
had  a  significant  decrease  in  body 
weight  and  low  density  lipoprotein 
cholesterol  as  well,  which  was  not 
observed  in  the  group  that  did  not 
receive  counseling. 

The  effectiveness  of  dietary 
instruction  on  the  control  of  serum 
cholesterol  levels  was  related  in  the 
following  study.  Curzio  (Ref.  26) 
demonstrated  that  low  fat,  low 
saturated  fat.  and  low  cholesterol 
dietary  counseling  by  trained  dietitians' 
changes  in  dietary  patterns  are  effective 
means  of  reducing  serum  cholesterol 


and  risk  of  CHD.  Half  of  124 
hypercholesterolemic  and  hypertensive 
patients  received  dietary  counseling 
regarding  low-fat.  low-cholesterol  diets 
and  half  did  not  (Ref.  26).  At  baseline 
the  average  serum  cholesterol  for  all 
subjects  was  6.5  mmol  per  1  (250  mg  per 
dL).  Serum  total  cholesterol,  measured 
two  years  later,  significantly  decreased 
in  both  groups  compared  to  initial  serum 
cholesterol  levels.  The  group  that 
received  dietary  counseling  had  a 
greater  decrease  in  body  weight,  total 
cholesterol  (12  percent  compared  to  8 
percent  in  the  control  group),  and  LDL- 
cholesterol  than  did  the  group  which  did 
not  receive  counseling. 

(2)  Multifactorial  clinical 
intervention.  The  comer  stone  of 
multifactorial  clinical  intervention  for 
reduction  in  serum  cholesterol  is  low 
saturated  fat  and  low  cholesterol  diets 
as  a  part  of  larger  lifestyle  changes. 
These  multifactorial  clinical  trials  often 
include  several  concomitant  changes 
including:  the  use  of  a  combination  of 
interventions  diets  low  in  fat,  saturated 
fat,  cholesterol,  and  sodium,  control  of 
high  blood  pressure,  reduction  in 
smoking;  stress  management;  and 
moderate  exercise  programs.  A  10.5  y     • 
followup  of  the  Multiple  Risk  Factor 
Intervention  Trial  (MRFTT).  which 
involved  12.866  men  at  risk  of  CHD  was 
recently  reported.  Half  (n= 6.428)  of  the 
subjects  were  assigned  to  special 
intervention  and  the  other  half  6,438  to 
usual  care.  A  significant  decrease  (24 
percent)  in  mortality  due  to  acute 
myocardial  infarction  and  a  7.7  percent 
decrease  in  death  from  all  causes  (Ref. 
101)  was  observed.  This  study 
demonstrates  in  subjects  at  risk  of 
developing  CHD  that  multifactorial 
dietary  and  lifestyle  changes  reduce 
risk.  These  data  can  also  be  cautiously 
applied  to  the  general  population  who 
possess  more  than  two  risk  factors  for' 
CHD. 

A  small  multifactorial  intervention 
trial  (71  subjects.  55  who  were  at  high 
risk  of  developing  CHD)  used  a  low  fat- 
vegetarian  diet  (6.8  percent  of  calories) 
and  reported  significant  regression  of 
coronary  lesions  (Ref.  106).  There  was 
no  regression  of  the  disease  in  control 
subjects  who  consumed  higher  fat  diet 
(29.5  percent  of  total  calories. 

(3)  Metabolic  studies.  "Metabolic 
ward"  studies  are  conducted  under 
tightly  controlled  conditions.  Such 
studies,  however,  due  to  their  short 
duration  (usually  less  than  2  months) 
and  small  numbers  of  subjects  (usually 
less  than  50  subjects)  have  less 
predictive  value  for  determining  risk  of 
CHD  than  do  clinical  trials.  Metabol'c 
ward  studies  do  provide  important 
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hypercholesterolemic  and  hypertensive 

nt        patients  received  dietary  counseling 

regarding  low-fat,  low-cholesterol  diets 
and  half  did  not  (Ref.  26).  At  baseline 
the  average  serum  cholesterol  for  all 
subjects  was  6.5  mmol  per  1  (250  mg  per 
dL).  Serum  total  cholesterol,  measured 
two  years  later,  significantly  decreased 
in  both  groups  compared  to  initial  serum 
cholesterol  levels.  The  group  that 
received  dietary  counseling  had  a 
greater  decrease  in  body  weight,  total 
cholesterol  (12  percent  compared  to  8 
percent  in  the  control  group),  and  LDL- 
cholesterol  than  did  the  group  which  did 
not  receive  counseling. 

(2)  Multifactorial  clinical 
intervention.  The  comer  stone  of 
multifactorial  clinical  intervention  for 
reduction  in  serum  cholesterol  is  low 
saturated  fat  and  low  cholesterol  diets 
as  a  part  of  larger  lifestyle  changes. 
These  multifactorial  clinical  trials  often 
include  several  concomitant  changes 
including:  the  use  of  a  combination  of 
interventions  diets  low  in  fat,  saturated 
fat,  cholesterol,  and  sodium,  control  of 
high  blood  pressure,  reduction  in 
smoking;  stress  management;  and 
moderate  exercise  programs.  A  10.5  y    ■ 
followup  of  the  Multiple  Risk  Factor 
Intervention  Trial  (MRFIT),  which 
involved  12,866  men  at  risk  of  CHD  was 
recently  reported.  Half  (n= 6,428)  of  the 
subjects  were  assigned  to  special 
intervention  and  the  other  half  6,438  to 
usual  care.  A  significant  decrease  (24 
percent)  in  mortality  due  to  acute 
myocardial  infarction  and  a  7.7  percent 
decrease  in  death  from  all  causes  (Ref. 
101)  was  observed.  This  study 
demonstrates  in  subjects  at  risk  of 
developing  CHD  that  multifactorial 
dietary  and  lifestyle  changes  reduce 
risk.  These  data  can  also  be  cautiously 
applied  to  the  general  population  who 
possess  more  than  two  risk  factors  for 
CHD. 

A  small  multifactorial  intervention 
trial  (71  subjects,  55  who  were  at  high 
risk  of  developing  CHD)  used  a  low  fat- 
vegetarian  diet  (6.8  percent  of  calories) 
and  reported  significant  regression  of 
coronary  lesions  (Ref.  106).  There  was 
no  regression  of  the  disease  in  control 
subjects  who  consumed  higher  fat  diet 
(29.5  percent  of  total  calories. 

(3)  Metabolic  studies.  "Metabolic 
ward"  studies  are  conducted  under 
tightly  controlled  conditions.  Such 
studies,  however,  due  to  their  short 
duration  (usually  less  than  2  months) 
and  small  numbers  of  subjects  (usually 
less  than  50  subjects)  have  less 
predictive  value  for  determining  risk  of 
CHD  than  do  clinical  trials.  Metabol'c 
ward  studies  do  provide  important 
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information  regarding  possible 
specificity,  dose-response  relationships, 
short-term  effects  and  possible 
mechanisms  by  which  dietary  fats  and 
cholesterol  affect  serum  cholesterol  and 
risk  of  CHD.  These  studies  allow  for 
cautious  conclusions  to  be  made  on  the 
effects  of  dietary  lipids  on  serum  lipids 
and  can  be  used  to  confirm  inferences 
derived  from  clinical  studies. 

Review  of  the  extensive  number 
clinical  trials  and  clinical  trials  and 
metabolic  ward  studies  which  have 
been  reported  since  the  publication  of 
the  reports  by  the  Federal  government 
and  by  recognized  scientific  bodies 
(Refs.  2,  4,  6,  9,  20,  26,  31,  33,  35,  36,  42 
through  45.  53,  54,  57.  69,  82,  88.  89,  92 
through  94, 103, 105, 144)  are  not 
discussed  in  detail  in  the  text  of  this 
document  Major  features  and  results  of 
a  number  of  these  studies  are  included 
in  Table  II.  however. 

In  summary,  these  studies  generally 
have  shown  that  dietary  fat  affects 
blood  cholesterol  levels  in  most 
individuals.  Not  all  dietary  fats  affect 
blood  cholesterol  levels  to  the  same 
degree  or  in  the  same  direction.  In  the 
majority  of  studies,  dietary  intakes  in 
which  saturated  fat  and  cholesterol 
were  low  relative  to  basal  or  control 
diet  showed  an  association  with  lower 
blood  cholesterol  levels  and  CHD  risk. 
The  nature  of  most  of  the  studies  did  not 
permit  conclusions  as  to  links  between 
intakes  of  specific  types  of  fat  (specific 
saturated  fatty  acids,  monounsaturated, 
and  polyunsaturated  fatty  acids)  and 
effects  on  serum  cholesterol.  Results  are. 
however,  consistent  with  earlier 
conclusions  in  the  reports  by  the  Federal 
government  and  other  recognized 
scientific  bodies  that  diets  low  in 
saturated  fats  are  associated  with  lower 
total  blood  cholesterol  and  LDL- 
cholesterol. 

(4)  Dietary  cholesterol  and  serum  - 
cfwlesterol.  In  addition  to  linking  diets 
high  in  saturated  fat  to  increases  in 
serum  cholesterol  levels,  the  Federal 
government  and  other  reviews  by 
recognized  scientific  bodies  also 
concluded  that  high  intakes  of  dietary 
cholesterol  are  associated  with  higher 
blood  cholesterol  levels.  Several  recent 
studies  have  examined  this  association. 
Current  American  intake  of  dietary 
cholesterol  is  approximately  425  mg  per 
day  for  men  and  lower  for  women  and 
children. 

Healthy  (n  =  10),  free-living,  normo- 
lipidemic  men  (average  age  27  years) 
participated  in  a  blinded  crossover 
study  designed  to  determine  the  effects 
of  dietary  cholesterol  and  exercise  on 
serum  cholesterol  levels.  Subjects  who 
consumed  low-fat  diets  (30  percent  of 
calories  with  a  polyunsaturated  to 


saturated  fatty  acid  constant  value  of 
1.5),  exercised  aerobically  25  minutes 
per  day.  and  were  supplemented  with 
600  mg  per  day  of  cholesterol  for  4 
weeks  showed  increases  in  LDL- 
cholesterol  compared  to  subjects  fed 
diets  supplemented  with  200  mg  per  day 
cholesterol  (Ref.  66).  Individual 
responses  were  highly  variable  but  there 
were  significant  increases  in  LDL- 
cholesterol.  Three  out  of  10  subjects 
showed  an  increase  in  LOL-cholestcroi 
of  greater  than  2-percent  and  two 
showed  increases  in  LDL-cholesterol 
between  10  and  25  percent. 

In  a  dietary  intervention  study,  58 
free-living  subjects  previously  identified 
by  the  authors  as  "hypo"-  or  "hyper"- 
responders  to  dietary  cholesterol  were 
placed  on  low  fat  diets  (total  fat  was  29 
percent  and  monounsaturated  fat  was 
7.5  percent  of  total  calories  and 
polyunsaturated  fat  to  saturated  fat 
content  was  held  constant  at  a  ratio  of 
1.5).  The  subjects  were  challenged  with 
increased  dietary  cholesterol  levels 
(ranging  from  90  to  410  mg  cholesterol 
per  day)  in  a  cross-over  design  (Ref  41). 
Those  subjects  who  were  responders  to 
saturated  fats  (blood  cholesterol 
increased  more  than  8  percent)  also 
showed  a  small  increase  in  serum  total 
cholesterol  and  LDL-cholesterol  when 
challenged  writh  increased  dietary 
chiolesterol  while  on  29  percent  fat  diets. 
Thus  response  to  dietary  cholesterol 
was  not  totally  dependent  on  saturated 
fat  intakes.  Other  dietary  cholesterol 
studies  (Ref  93)  are  described  in  Table 
II. 

Segal  (Ref  118],  using  data  from 
epidemiological  and  clinical  studies, 
estimated  that  if  individuals  reduced 
consumption  of  dietary  cholesterol  from 
300  mg  per  1000  calories  per  day  to  150 
mg  of  cholesterol  per  1000  calories  per 
day  without  making  any  dietary  change 
in  fat  or  in  total  calories,  they  would 
experience  in  a  7.6  mg  per  dL  decrease 
in  blood  cholesterol. 

In  summary,  the  limited  number  of 
dietary  cholesterol  intervention  studies 
published  subsequent  to  the  reports  by 
the  Federal  government  and  other 
recognized  scientific  bodies  show 
results  consistent  with  those  reports,  i.e., 
that  dietary  cholesterol  has  an 
independent  effect  on  serum  cholesterol 
level. 

(5)  Individual  differences  in  response 
to  dietary  lipids.  The  variability  in 
individual  responses  to  dietary  lipids  is 
well-recognized  (Refs.  20  and  35). 
Connor  (Ref  21)  and  Gotto  (Ref  50) 
reviewed  possible  mechanisms  that  may 
explain  variations  in  individual 
response  to  lipids.  These  authors 
postulated  that  each  individual  may 
have  a  threshold  amount  of  saturated  fat 


or  cholesterol  that  when  consumed,  will 
increase  serum  lipid  levels  (i.e.,  LDL- 
cholesterol),  and  a  ceiling  amount     ^ 
beyond  which  further  dietary 
consumption  of  foods  that  elevate  blood 
cholesterol  will  have  no  effect.  The 
average  threshold  amount  for  most 
people  would  be  100  mg  of  cholesterol 
per  day.  An  average  ceiling  amount 
would  be  approximately  300  to  400  mg 
per  day. 

D.  Safety  Considerations 

Reductions  in  dietary  intakes  of 
saturated  fat  and  cholesterol  would 
presumably  result  in  higher  intakes  of 
other  dietary  components 
(monounsaturated  and  polyunsaturated 
fats,  carbohydrates,  and  commercially 
generated  fats)  since  calories  lost  from 
decreased  intake  of  saturated  fats  must 
be  "made  up"  by  other  components. 
Increased  intakes  of  other  types  of  fats 
is  a  possible  result.  Some  of  these  fats 
are  not  metabolized  in  a  manner 
analogous  to  common  dietary  fats  and 
are  not  generally  found  in  diets  to  a 
significant  degree. 

It  is  possible  that  the  amount  and  type 
of  fats  available  for  consumption  by  the 
public  may  change.  The  agency  in  its 
review  of  the  recent  scientific  literature 
and  comments  received  by  the  agency, . 
has  identified  several  areas  of  possible 
concern  regarding  changing  American 
dietary  patterns. 

1.  Trans-Fatty  Acids 

One  area  of  potential  concern  is  the 
increasing  availability  for  consumption 
of  trans-fatty  acids.  Trans-fatty  acids 
(generally  isomers  of  cis 
monounsaturated  fatty  acids)  are 
primarily  constituents  of  commercially 
hydrogenated  or  hardened  natural 
vegetable  oils  used  in  the  formulation  of 
margarine,  shortenings,  salad  and 
cooking  oils.  Trans-fatty  acids  may  also 
be  found  in  some  meat  and  dairy  ^ 

products  since  they  are  synthesized  in 
the  rumen  of  cattle.  Hydrogcnation  of 
vegetable  oils  high  in  unsaturated  fatty 
acids  is  used  to  make  oils  more 
palatable  or  to  meet  functional  needs  in 
food  processing.  It  has  been  estimated 
that  from  2  percent  to  7  percent  of  beef 
fat  and  butterfat,  and  from  10  to  30 
percent  of  margarine,  shortenings  and 
salad  oils  consist  of  trans-fatty  acids. 
This  is  equivalent  to  approximately  6 
percent  of  total  fat  consumed  in  the  US 
or  8.1  g  of  trans-fatty  acids  per  person 
per  day  (Refs.  20  and  65). 

The  reports  of  the  Federal  government 
and  other  recognized  scientific  bodies 
concluded  that  most  of  the  evidence 
indicates  that  trans-fatty  acids,  in  the 
quantities  currently  consumed  in  the 
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U.S.  diet,  do  not  adversely  influence 
serum  cholesterol  concentration,  and 
that  when  substituted  for  saturated  fatty 
acids,  the  trans-fatty  acids  may  be 
associated  with  a  decrease  in  serum 
cholesterol  (Ref.  20).  Studies  that 
examine  the  effects  of  trans-fatty  acids 
on  serum  cholesterol  levels  are  limited, 
however,  and  often  report  conflicting 
results  and  conclusions.  In  addition, 
there  may  be  other  effects  unrelated  to 
lipid  and  lipoprotein  metabolism,  that 
deserve  careful  attention  and  additional 
investigation. 

L5R0  prepared  a  report  on  health 
effects  of  dietary  trans-fatty  acids  for 
the  agency  in  1985  (Ref.  77).  In  1885,  the 
estimated  average  trans-fatty  acid 
content  in  the  U.S.  food  supply  was 
about  5.5  percent.  This  level  of  trans- 
fdtty  acids  was  consistent  with  that 
found  in  human  adipose  tissue.  The  data 
suggested  an  association  rather  than  a 
t:isual  relationship. 

Studies  with  individuals  fed  diets  of 
similar  fatty  acid  composition,  except 
for  the  replacement  of  cis  isomer  (i.e., 
oleic  acid)  with  the  trans  isomer  (i.e., 
claidic  acid)  of  partially  hydrogenated 
vegetable  oils,  showed  that  the  trans 
oils  were  no  more  cholesterolemic  than 
were  the  cis  isomers  (Ref.  77].  Similar 
sttidies  in  which  elaidic  and  oleic  acid 
were  fed  to  different  experimental 
groups  were  not  defmitive  and 
differences  between  groups  in  elevation 
in  serum  cholesterol  were  not 
significant.  Short  term  studies  in 
animals  showed  that  dietary  elaidic  acid 
or  partially  hydrogenated  vegetable  are 
cholesterolemic  but  not  atherogenic 
(Ref.  77). 

In  one  recent  study,  the  gluteal 
adipose  tissue  fat  biopsies  were 
removed  from  76  free  living  U.S.  males, 
average  age  46.8  years,  and  analyzed  for 
cis  and  trans-fatty  acids  (Ref.  64).  No 
strong  correlation  was  found  between 
concentrations  of  trans-fatty  acids  and 
10  cardiovascular  risk  factors,  including 
clinical  lipicf  profiles.  The  total  level  of 
tr.ins-fatty  acids  in  adipose  triglyceride 
was  4.14  percent  or  equivalent  to  the 
proportion  consumed  in  the  diet.  One 
isomer  7c-16  carbons:l  double  bond 
(small  c  represents  cis  isomer)  which  is 
formed  from  a  fatty  acid  found  in 
hydrogenated  shortening  (9c-18 
Cdrbons:l  double  bond)  was  positively 
correlated  with  four  risk  factors:  body 
mass  index,  total  cholesterol.  LDL- 
cholesterol  and  systolic  blood  pressure. 

Recently  Mensink  (Ref.  95)  conducted 
a  randomized  cross-over  design  study 
which  included  34  women  and  25  men  to 
assess  the  effect  of  trans-fatty  acids  on 
serum  lipids.  The  average  age  of  the 
subjects  was  25.5  years  and  all  were 
healthy.  The  isocaloric  diets  fat  (39 


percent  of  calorics,  mean  calories  2.700 
differed  in  that  10  percent  of  the  total 
energy  was  provided  as  cither  oleic  acid 
(cis).  elaidic  acid  (the  trans  form  of 
oleic)  or  saturated  fat  (lauric  and 
palmitic  acid).  Each  diet  was  fed  for  3 
weeks.  The  trans-fatty  acid  diet 
(saturated  fatty  acid  10  percent  of 
calories,  plus  11  percent  additional  from 
trans-fatty  acid)  increased  LDL- 
choleslerol  by  14  mg  per  dL  compared  to 
the  oleic  acid  diet.  The  diet  high  in 
saturated  fat  (19.4  percent  of  calories] 
increased  LDL-cholesterol  by  18  mg  per 
dL  compared  to  the  oleic  acid  diet 
(saturated  fat  9.5  percent  of  calories). 
Trans-fatty  acid  also  produced  a  small, 
but  significant  increase  in  triglycerides 
compared  to  the  oleic  acid  enriched  diet. 
Since  the  trans-fatty  acids  increased 
LDL-cholesterol  this  could  conceivably 
increase  the  risk  of  CHD.  The 
concentration  of  trans-fatty  acid  used  in 
the  diet  was  higher  than  current  U.S. 
consumption.  More  studies  are  needed 
to  confirm  these  results,  to  determine 
dose  response  levels,  and  to  identify 
populations  most  sensitive  to  trans-fatty 
acids.  The  issue  of  the  biological  effects 
of  hydrogenation  of  polyunsaturated 
fatty  acid  vegetable  oils  is  unresolved. 

In  its  recent  evaluation,  LSRO 
concluded  on  the  basis  of  several 
reports  both  prior  to  1987  and  one  major 
study  subsequent  to  1987,  that  there  is  a 
strong  possibility  that  trans- 
monounsaturated  fatty  acid  (i.e.,  elaidic 
acid),  may  raise  blood  LDL-cholesterol 
and  thus  may  have  atherogenic  potential 
(Ref.  78). 

2.  Other  Safety  Considerations 

a.  Cholesterol  gallstones.  The  reports 
of  the  Federal  government  and  other 
recognized  scientific  bodies  conclude 
that  being  female  and  being  obese  are 
the  factors  most  consistently  associated 
with  gallstones  (accumulation  of  bile 
supersaturated  with  cholesterol)  (Ref. 
20)).  There  is  conflicting  and 
inconsistent  evidence  regarding  a 
possible  effect  of  diets  high  in 
polyunsaturated  fats  on  gallstones  (Ref. 
20).  There  is  no  evidence  that  intakes  of 
polyunsaturated  fats  up  to  10  percent  of 
total  calories  affect  susceptibility  to  or 
induces  gallstones  in  humans. 

The  relationship  of  diet  and  gallstones 
is  reported  in  the  update  of  the  scientific 
literature.  Chileans  and  some  North 
American  Indians  commonly  consume 
diets  low  in  both  total  and  saturated  fat, 
but  high  in  complex  carbohydrates,  and 
have  one  of  the  highest  incidence  of 
cholesterol  gallstones  in  the  world  (Ref. 
102).  In  a  study  that  included  twenty 
hualthy  18  to  22  year  old  Chilean  men 
(described  in  Table  II)  consumption  of  a 
diet  (3219  calories)  that  contained  120  g 


per  day  of  legumes  reduced  LDL- 
cholesterol  (16  percent).  Biliary 
cholesterol  saturation  increased 
significantly  in  19  of  20  subjects 
receiving  the  legume-enriched  diet.  The 
authors  suggest  that  the  results  are 
consistent  with  the  hypothesis  that 
legumes,  (possibly  due  to  nondigestible, 
saponins)  are  a  potential  risk  factor  for 
cholesterol  gallstone  diseases. 

b.  Polyunsaturated  fats.  Safety 
concerns  associated  with  consumption 
of  diets  enriched  in  polyunsaturated  fats 
include  the  following:  Long  term  and 
increased  consumption  of 
polyunsaturated  fats  may  alter 
membrane  fluidity,  which  in  turn,  could 
alter  cell  membrane  function  with  as 
yet,  undefined  results;  may  decrease 
levels  of  high  density  lipoprotein  (a 
lipoprotein  associated  with  decreased 
CHD  risk)  and  increase  in  serum 
triglycerides  (also  as  yet  no  firm 
conclusions);  and  may  increase 
predisposition  to  or  frequency  of  certain 
types  of  cancer.  (In  a  companion 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
relationship  of  dietary  lipids,  including 
unsaturated  fatty  acid  such  as 
polyunsaturated  fatty  acid,  and  cancer 
is  reviewed  relative  to  health  claims.) 

It  has  been  suggested  that 
polyunsaturated  fats  increase  formation 
of  lipid  hydroperoxides,  which  in  turn 
could  alter  or  damage  cell  membranes. 
Both  native  and  oxidized  LDL- 
cholesterol  are  hypothesized  to  cause 
endothelial  cell  membrane  injury,  thus 
initiating  atherogenesis  by  potentially 
increasing  platelet  adherence  to  blood 
vessel  walls  (Ref.  20  and  132).  Other 
dietary  components  may  influence  cell 
membranes  also. 

In  a  review  article.  Steinberg  (Ref. 
132).  pointed  out  that  in  vitro  studies 
have  demonstrated  that  oxidized  LDL- 
cholesterol,  perhaps  resulting  from 
increased  hydroperoxides  from 
polyunsaturated  fats,  is  taken  up  10 
times  faster  by  macrophages  [large  cells 
that  engulf  foreign  particles]  than 
unoxidized  or  native  LDL-lipid. 
Furthermore,  antioxidants  such  as 
vitamin  E  inhibited  the  peroxidation  of 
polyunsaturated  fat-LDL-cholesterol  in 
vitro. 

Berry  (Ref.  6)  reported  the  effects  of 
diets  enriched  in  either 
monounsaturated  fat  (oleic  acid)  or  as 
polyunsaturated  fat  (linoleic  acid]  in  26 
healthy  male  college  students  on  blood 
cholesterol  levels  and  concentration  of 
oxidized  LDL-cholesterol.  The  fat  and 
saturated  fat  content  of  both  diets  was 
32  and  6  percent  of  total  calories, 
respectively.  Approximately  17  percent 
of  calories  were  from  monounsaturated 
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is  reviewed  relative  to  health  claims.) 

It  has  been  suggested  that 
polyunsaturated  fats  increase  formation 
of  lipid  hydroperoxides,  which  in  turn 
could  alter  or  damage  cell  membranes. 
Both  native  and  oxidized  LDL- 
cholesterol  are  hypothesized  to  cause 
endothelial  cell  membrane  injury,  thus 
initiating  atherogcnesis  by  potentially 
increasing  platelet  adherence  to  blood 
vessel  walls  (Ref.  20  and  132).  Other 
dietary  components  may  influence  cell 
membranes  also. 

In  a  review  article,  Steinberg  (Ref. 
132),  pointed  out  that  in  vitro  studies 
have  demonstrated  that  oxidized  LDL- 
cholesterol,  perhaps  resulting  from 
increased  hydroperoxides  from 
polyunsaturated  fats,  is  taken  up  10 
times  faster  by  macrophages  (large  cells 
that  engulf  foreign  particles]  than 
unoxidized  or  native  LOL-lipid. 
Furthermore,  antioxidants  such  as 
vitamin  E  inhibited  the  peroxidation  of 
polyunsaturated  fat-LDL-choIesterol  in 
vitro. 

Berry  (Ref.  6)  reported  the  effects  of 
diets  enriched  in  either 
monounsaturated  fat  (oleic  acid)  or  as 
polyunsaturated  fat  (linoleic  acid)  in  26 
healthy  male  college  students  on  blood 
cholesterol  levels  and  concentration  of 
oxidized  LDL-cholesterol.  The  fat  and 
saturated  fat  content  of  both  diets  was 
32  and  6  percent  of  total  calories, 
respectively.  Approximately  17  percent 
of  calories  were  from  monounsaturated 
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of  polyunsaturated  fats.  Each  dietary 
treatment  period  lasted  for  12  weeks 
and  a  4-week  Yeshiva  diet  was  eaten 
during  a  4-week  cross-over  period 
between  diets.  Compliance  to  the  diets 
was  assessed  by  measurement  of  fatty 
acid  composition  of  red  blood  cell 
membranes.  On  the  positive  side, 
compared  to  baseline  levels,  total 
cholesterol  was  significantly  reduced  by 
10  percent  consumption  of  the 
monounsaturated  diet  and  by  16  percent 
from  consumption  of  polyunsaturated 
enriched  diet.  On  the  negative  side, 
thiobarbituric  acid-reactive  substances 
(i.e.,  lipid  peroxides)  in  blood  increased 
significantly  in  the  blood  (LDL- 
cholesterol)  of  subjects  who  consumed 
the  diet  enriched  in  polyunsaturated  fat. 
The  authors  suggested  that 
monounsaturated  fatty  acids  may  be 
preferable  because  they  are  a  poorer 
substrate  for  lipid  peroxidation  than 
polyunsaturated  fatty  acids.  Other 
studies  reviewed,  which  examined  the 
effect  of  dietary  polyunsaturated  fats  on 
serum  lipids  including  HDL-cholesterol. 
are  found  in  Table  II. 

c.  Persons  with  hypertriglyceridemia. 
Although  high  blood  cholesterol  levels 
of  lipids  known  as  triglycerides 
(hypertriglyceridemia)  has  often  been 
associated  with  increased  risk  of 
cardiovascular  disease,  the  significance 
of  this  observation  remains 
controversial  (Ref.  20).  Dietary  changes 
including  increased  intakes  of  simple 
carbohydrates  when  fat  intakes  are 
decreased  may  unfavorably  alter  this 
condition  (Ref.  20). 

£■.  Conclusions 

The  conclusions  of  the  reviews  by  the 
Federal  government  and  by  recognized 
scientific  bodies  that  high  blood  levels 
of  blood  cholesterol  and  LDL-cholesterol 
are  a  cause  have  been  confirmed  and 
strengthened  by  recently  published 
reports  (Refs.  12. 14. 16. 17.  27.  38.  42.  76. 
85.  86,  87, 106, 108, 109, 128. 131. 137.  and 
146).  Additionally,  earlier  conclusions 
that  lower  levels  in  blood  cholesterol 
are  associated  with  the  decreased  risk 
of  CHD  have  also  been  confirmed  by 
recent  reports  including  those  of  Sprakfa 
et  al.  (Ref.  128)  and  others  (Refs.  12. 14. 
16.  42.  76,  85,  86, 106. 12a  137.  and  146). 
Estimates  from  new  analysis  of 
epidemiologic  data  suggest  that  a  one 
mg  per  ml  increase  in  serum  cholesterol 
sustained  for  many  years  increases  CHD 
risk  by  about  1.5  percent  (Ref.  78). 
Significant  reduction  in  serum 
cholesterol  (greater  than  5  mg  per  dL) 
decreases  CHD  mortality  in  men  and 
women. 

The  conclusions  of  the  Federal 
government  and  other  reviews  by 
recognized  scientific  bodies  that 


substantial  evidence  from  animal  and 
human  studies  shows  that  consumption 
of  dietary  fats,  especially  saturated  fats 
and  cholesterol,  are  highly  correlated 
with  elevated  blood  total  and  LDL- 
cholesterol  levels  and  increased  risk  of 
CHD  were  recon  firmed  and 
strengthened  by  research  published 
subsequent  to  those  reports.  Recent 
cross-sectional  and  prospective  studies 
confirm  these  conclusions  by  reporting 
significant  correlations  between  dietary 
intakes  of  saturated  fat  and  cholesterol 
and  increased  serum  cholesterol  (Refs. 
5. 17.  28,  68, 134,  and  139). 

The  Federal  government  reports  and 
other  reviews  prepared  by  recognized 
scientific  bodies  noted  the  multifactorial 
nature  of  CHD.  Factors  included  high 
serum  cholesterol  and  LDL-cholesterol. 
high  blood  pressure,  family  history  of 
CHD,  cigarette  smoking,  obesity, 
sedentary  lifestyle,  and  diabetes  were 
identified  as  major  risk  factors. 

Diets  rich  in  total  fat.  saturated  fat. 
and  cholesterol  increase  total  serum 
cholesterol  and  LDL-cholesterol  (Refs. 
17. 18. 19,  44,  51,  53.  54,  67. 103. 121. 139. 
and  140).  Estimates  from  clinical  trials 
and  metabolic  ward  studies  suggest  that 
lowering  intake  of  saturated  fatty  acids 
by  7  percent  of  total  calories  and 
accompanied  by  declines  in  blood 
chol^terol  of  10  to  14  percent  should 
decrease  the  risk  of  premature  CHD 
ovfef  at  decade  by  about  20  percent,  or 
over  a  lifetime  of  30  percent  (Ref.  78). 

Potential  safety  issues  relate  to 
possible  changes  in  the  relative 
composition  of  and  amount  of  fats  in  the 
U.S.  food  supply.  Because  of  lack  of 
long-term  safety  data  on  increased 
consumption  of  polyunsaturated  fats 
and  trans-fatty  acids,  the  Federal 
government  and  other  reviews  by 
recognized  scientific  bodies  recommend 
that  dietary  consumption  of 
polyunsaturated  fatty  acids  remain  at 
current  intake  levels  of  7  percent  of 
calories  and  should  not  exceed  10 
percent  of  total  calories  (Refs.  20,  35, 
and  78).  Intakes  of  trans-fatty  acids 
were  also  recommended  not  to  exceed 
current  levels  (Ref.  78). 

The  diet-CHD  relationship  is  very 
strong  and  consistent  for  saturated  fat 
and  less  so  for  cholesterol.  Diets  high  in 
saturated  fat  and  cholesterol  are 
associated  with  elevated  levels  of  blood 
total  and  LDL-cholesterol  and 
consequently  of  risk  of  CHD.  Diets  low 
in  total  fat  and  cholesterol  facilitate  a 
reduction  in  saturated  fat  and 
cholesterol  intakes  and  thus  are  also 
recommended  as  useful  for  lower  blood 
cholesterol  levels  and  for  reducing  the 
risk  of  CHD.  A  general  population 
approach  to  reduce  total  dietary 


saturated  fat,  total  fat.  and  cholesterol 
has  been  recommended  as  a  practical 
goal  for  reducing  blood  cholesterol  and 
risk  of  CHD  as  an  achievable  goal. 

F.  Tentative  Decision  To  Authorize 
Health  Claim  and  Label  Statements: 
Dietary  Lipids  and  Cardiovascular 
Disease 

The  agency  reviewed  the  conclusions 
reached  by  the  Federal  government  and 
other  reviews  by  recognized  scientific 
bodies,  recent  review  articles,  and  the 
pertinent  human  and  nonhuman  primate 
studies  published  since  1988.  The 
agency  also  considered  all  comments 
received  in  response  to  the  request  for 
data  and  information  on  the  topic  of 
lipids  and  cardiovascular  disease.  The 
totality  of  the  scientific  evidence 
provides  strong  and  consistent  support 
that  diets  high  in  saturated  fat  and 
cholesterol  are  associated  with  elevated 
levels  of  blood  cholesterol  and  LDL- 
cholesterol  and  with  risk  of  CHD.  The 
general  public  health  support  of  this 
concept,  as  evidenced  by  all  recent 
dietary  guidelines  from  both  the 
government  and  other  recognized 
scientific  bodies,  demonstrates  that 
there  is  clear,  significant  agreement 
among  experts  qualified  by  training  and 
experience  to  evaluate  such  evidence 
that  the  relationship  between  saturated 
fat  and  cholesterol,  to  blood  cholesterol 
levels  and.  thus  to  decreased  risk  of 
CHD  is  particularly  strong. 

The  prevalence  of  CHD  is  high  in  the 
U.S..  and  the  associated  medical  and 
other  costs  are  also  high.  About  27 
percent  of  adults  (male  and  female: 
black  and  white)  aged  20  to  74  years  of 
age  have  blood  cholesterol  levels  in  the 
"high  risk"  category  (total  cholesterol 
greater  than  240  mg  per  dL  and  LDL- 
cholesterol  greater  than  160  mg  per  dL) 
(Ref.  119).  Another  14  percent  have 
"borderline  high"  cholesterol  levels 
(total  cholesterol  between  200  to  239  mg 
per  dL  and  LDL-cholesterol  between  130 
to  159  mg/dL)  in  combination  with  two 
or  more  risk  factors.  The  majority  of  the 
American  population  would  benefit  from 
decreased  consumption  of  dietary  fat 
and  cholesterol.  Extrapolating  from  the 
1986  population  data,  these  observations 
suggest  that  64  million  Americans  over 
20  years  of  age  are  candidates  for 
medical  advice  and  intervention.  For 
individuals  who  have  high  blood  lipid 
levels,  estimates  of  benefits  to  be 
derived  from  decreased  serum  lipids 
include  an  8  percent  reduction  in  total 
cholesterol  resulting  in  a  19  percent 
reduction  in  myocardial  infarction,  and 
a  7  percent  reduction  in  all  cause 
mortality  (Ref.  141). 
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Dietary  fal  intakes  by  the  U.S. 
population  are  generally  considered  to 
be  higher  than  desirable  (Refs.  20.  29,  31. 
33.  and  35).  Dietary  estimates  for 
American  adults  show,  that  average  that 
saturated  fat  intakes  of  American  adults 
are  about  13  percent  of  calories,  total  fat 
intakes  are  about  37  percent  of  calories, 
and  average  cholesterol  intakes  range 
from  300  to  over  40  mg  daily  for  adult 
women  and  men.  The  current  intakes  of 
saturated  fat  and  total  fat  are  currently 
well  in  excess  of  recommended  goals  of 
less  than  10  percent  and  30  percent  of 
calories,  respectively.  Current 
cholesterol  intakes  of  adult  men  also 
exceed  recommended  goals.  The 
feasibility  of  meeting  recommended  fat 
intakes  by  the  general  population  was 
evaluated  by  a  health  survey  which 
included  10,348  American  men  aged  18 
and  older  (Ref.  116).  The  study  results 
suggested  that  American  adults  can 
successfully  follow  a  low  saturated  fat, 
low  cholesterol  diet  without  formal 
consultation  with  health  professionals. 

Browner  et  al.  (Ref.  13)  made 
statistical  estimates  on  CHD  mortality 
and  total  mortality  if  all  Americans 
(across  all  ages,  sex  and  race 
subgroups)  reduced  total  fat  intake  to  30 
percent  of  total  calories  as  proposed  by 
the  Federal  government  guidelines  and 
health  care  professionals.  The  estimates 
assumed  optimal  dietary  compliance, 
without  allowing  for  other  risk  factors  or 
medical  intervention.  Under  these 
limitations,  Browner  et  al.  (Ref.  13) 
estimated  that  serum  cholesterol  levels 
would  decrease  by  20  mg  per  dL  The 
estimated  reduction  in  r^  of  CHD 
mortality  was  reported  to  be  5  percent  in 
the  elderly  and  up  to  20  percent  in 
younger  people.  This  reduction  was 
projected  to  result  in  a  2  percent 
decrease  in  all  cause  mortality.  Each 
individual,  based  on  a  1966  census  data, 
would  increase  his  or  her  life 
expectancy  by  3  to  4  months.  For  other 
individuals,  the  increase  in  life 
expectancy  and  quality  of  life  would  be 
much  greater. 

Thus,  FDA  believes  health  claims 
conforming  to  the  proposed  regulation 
will  assist  those  of  the  general 
population  who  wish  to  select  foods 
reduced  in  saturated  fats,  total  fats,  and 
cholesterol  for  reduction  in  serum 
cholesterol  level  and  therefore,  the  risk 
of  CHD. 

No  deflciency  of  essential  fatty  acids 
or  cholesterol  or  other  adverse  effects  is 
anticipated  from  the  decreased 
consumption  of  dietary  lipids  (saturated 
fat,  cholesterol  and  total  dietary  fat)  to 
levels  proposed  by  the  Federal 
government  and  other  reviews 
iccognized  by  scientific  bodies. 


III.  Proposed  Regulation 

A.  Scope  of  Regulation 

Based  on  the  totality  of  the  evidence, 
FDA  has  tentatively  determined  that 
there  is  and  significant  scientific 
agreement  among  experts  qualified  by 
training  and  experience  to  evaluate  such 
claims,  that  consumption  of  diets  high  in 
saturated  fats  and  cholesterol  increases 
total  and  LDL-cholesterol  levels  and 
thus  the  risk  of  developing  CHD. 

The  specific  health  claim  topic,  as 
contained  in  section  3(b)(l)(A)(vi)  of  the 
1990  amendments,  is  "dietary  lipids  and 
cardiovascular  disease".  FDA,  however, 
limited  its  review  to  saturated  fats  and 
cholesterol,  and  to  CHD.  The  agency 
considered  these  limitations  necessary 
because  of  the  extremely  large  volume 
of  research  available  on  the  broad  topic 
of  dietary  lipids  and  cardiovascular 
disease,  because  the  scientific  data  most 
explicitly  supports  the  lipid  nutrient 
relationship  to  blood  cholesterol  levels 
and  thus  CHD  and  finaliy  because  CHD 
is  the  most  serious,  primary,  and  earliest 
form  of  cardiovascular  disease.  In 
addition,  FDA  based  its  selection  of 
saturated  fats  and  cholesterol  among  the 
dietary  lipids  on  the  conclusions  of  a 
number  of  comprehensive  reports  by  the 
Federal  government  and  the  National 
Academy  of  Sciences  which  identified 
high  levels  of  these  dietary  lipids  with 
high  blood  cholesterol,  which  is  as 
causally  related  to  CHD.  FDA 
recognizes  that  considerable  research  is 
being  conducted  on  possible  roles  of 
other  dietary  lipids  than  saturated  fats 
and  cholesterol  and  the  risk  of  CHD. 
However,  time  constraints  precluded 
thorough  review  of  these  other  lipids. 
Petitions,  in  accordance  with  proposed 
requirements  for  health  claims  petitions 
prohibited  elsewhere  in  this  issue  of  the 
Federal  Register,  may  be  submitted  to 
the  agency  to  request  that  the 
relationship  of  other  dietary  lipid 
components  to  CHD,  and  that  other 
aspects  of  cardiovascular  disease, 

B.  Relationship  Between  Dietary  Lipids 
and  Cardiovascular  Disease  and  the 
Significance  of  the  Relationship 

Proposed  §  101.73(a)(1)  describes  the 
relationship  between  dietary  lipids  and 
cardiovascular  disease.  Proposed 
§  101.73(a)(2)  describes  the  significance 
of  the  nutrient-disease  relationship  for 
the  U.S.  population. 

Cardiovascular  disease,  of  which 
CHD  is  the  most  frequently  reported 
manifestation,  caused  nearly  one  of 
every  two  deaths  in  the  United  States  in 
1987.  More  than  1  million  individuals 
suffer  heart  attacks  each  year,  and  more 
than  500.000  die  h-om  complications 
associated  with  CHD.  In  contrast,  it  is 


estimated  that  for  every  1  percent  drop 
in  serum  cholesterol  levels,  there  will 
be,  on  average,  a  1.5  to  2  percent  drop  in 
incidence  in  CHD. 

Current  dietary  guidelines  recommend 
that  saturated  fat  intakes  be  at  or  below 
10  percent  of  calories  and  preferably  at 
7  percent  of  calories,  and  that 
cholesterol  intakes  be  at  or  below  300 
mg  per  day.  Adults  in  the  U.S.  consume, 
on  average,  13  percent  of  calories  as 
saturated  fats.  Presently,  intakes  of 
dietary  cholesterol  by  American  women 
are  at  the  goal  of  300  mg  per  day  but  are 
higher  (approximately  400  mg  per  day) 
for  American  adult  men. 

CHD  is  associated  with  a  number  of 
risk  factors:  high  blood  cholesterol 
levels,  obesity,  high  blood  pressure, 
cigarette  smoking,  a  family  history  of 
heart  disease,  and  physical  inactivity. 
Currently,  average  serum  cholesterol 
levels  in  the  U.S.  are  213  mg  per  dL  for 
adults.  Approximately  25  to  30  percent 
of  the  adult  U.S.  population  have  serum 
cholesterol  levels  above  200  mg  per  dL. 

The  significant  public  health  benefits 
to  be  derived  from  decreased 
consumption  of  foods  high  in  saturated 
fats  and  cholesterol  with  respect  to 
decreased  morbidity  and  mortality  from 
CHD  are  based  on  conclusions  reached 
by  Federal  government  documents  such 
as  "The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref  35)  and 
other  reviews  by  recognized  scientific 
bodies  including  the  National  Academy 
of  Sciences*  "Diet  and  Health"  (Ref.  20) 
and  reports  from  the  NCEP  (Refs.  31,  32, 
33,  and  34)  and  supported  by  FDA's 
review  of  the  more  recent  evidence. 

C.  General  Requirements 

1.  Conformity  With  21  CFR  101.14 
(General  Requirements  for  Health 
Claims  on  Food) 

In  §  101.73(a)(3)(i),  FDA  is  proposing 
that  health  claims  relating  to  an 
association  between  dietary  lipids 
(specifically  saturated  fats  and 
cholesterol)  and  CHD  may  be  made  on 
the  label  or  in  the  labeling  of  a  food  so 
long  as  all  the  general  requirements  set 
forth  in  §  101.14,  proposed  elsewhere  in 
this  Federal  Register  document,  are  met 
Proposed  §  101.14  sets  forth  such 
matters  as  the  levels  of  fat,  saturated 
fat,  cholesterol  and  sodium  that  would 
disqualify  a  food  from  bearing  a  health 
claim  and  the  manner  in  which  a  claim 
must  be  presented. 

2.  Qualifying  Nutrients:  Saturated  Fat 
and  Cholesterol 

In  §  101.73(a)(3)(ii).  FDA  is  proposing 
that  a  health  claim  relating  diets  low  in 
saturated  fats  and  cholesterol  to 
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estimated  that  for  every  1  percent  drop 
in  serum  cholesterol  levels,  there  will 
be,  on  average,  a  1.5  to  2  percent  drop  in 

nee,        incidence  in  CHD. 

'*  Current  dietary  guidelines  recommend 

that  saturated  fat  intakes  be  at  or  below 
10  percent  of  calories  and  preferably  at 
7  percent  of  calories,  and  that 
cholesterol  intakes  be  at  or  below  300 
mg  per  day.  Adults  in  the  U.S.  consume, 
on  average,  13  percent  of  calories  as 
saturated  fats.  Presently,  intakes  of 
dietary  cholesterol  by  American  women 
are  at  the  goal  of  300  mg  per  day  but  are 
higher  (approximately  400  mg  per  day) 
for  American  adult  men. 

CHD  is  associated  with  a  number  of 
risk  factors:  high  blood  cholesterol 
levels,  obesity,  high  blood  pressure, 
cigarette  smoking,  a  family  history  of 
heart  disease,  and  physical  inactivity. 
Currently,  average  semm  cholesterol 
levels  in  the  U.S.  are  213  mg  per  dL  for 
adults.  Approximately  25  to  30  percent 
of  the  adult  U.S.  population  have  serum 
cholesterol  levels  above  200  mg  per  dL 
The  significant  public  health  benefits 
to  be  derived  from  decreased 
consumption  of  foods  high  in  saturated 
fats  and  cholesterol  with  respect  to 
decreased  morbidity  and  mortality  from 
CHD  are  based  on  conclusions  reached 
by  Federal  government  documents  such 
as  "The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  35)  and 
other  reviews  by  recognized  scientific 
bodies  including  the  National  Academy 
of  Sciences'  "Diet  and  Health"  (Ref.  20) 
and  reports  from  the  NCEP  (Refs.  31,  32. 
33,  and  34)  and  supported  by  FDA's 
review  of  the  more  recent  evidence. 

C.  General  Requirements 

1.  Conformity  With  21  CFR  101.14 
(General  Requirements  for  Health 
Claims  on  Food) 

In  §  101.73(a)(3)(i),  FDA  is  proposing 
that  health  claims  relating  to  an 
association  between  dietary  lipids 
(specifically  saturated  fats  and 
cholesterol)  and  CHD  may  be  made  on 
the  label  or  in  the  labeling  of  a  food  so 
long  as  all  the  general  requirements  set 
forth  in  S  101.14,  proposed  elsewhere  in 
this  Federal  Register  document,  are  met 
Proposed  §  101.14  sets  forth  such 
matters  as  the  levels  of  fat,  saturated 
fat,  cholesterol  and  sodium  that  would 
disqualify  a  food  from  bearing  a  health 
claim  and  the  manner  in  which  a  claim 
must  be  presented. 

2.  Qualifying  Nutrients:  Saturated  Fat 
and  Cholesterol 

In  §  101.73(a)(3)(ii).  FDA  is  proposing 
that  a  health  claim  relating  diets  low  in 
saturated  fats  and  cholesterol  to 
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reduced  risk  of  CHD  would  be 
prohibited  unless  the  food  that  is  to  bear 
a  claim  meets  the  requirements  of  the 
definitions  for  "low  saturated  fat,"  and 
"low  cholesterol."  These  requirements 
are  set  forth  in  proposed  5  101.62. 

The  evidence  for  the  association 
between  intake  of  dietary  lipids  and 
blood  cholesterol  levels,  and  ultimately 
to  the  risk  of  developing  CHD,  is 
strongest  for  dietary  saturated  fats  and 
cholesterol.  In  the  proposed  "General 
Requirements  for  Health  Claims  for 
Food"  (published  elsewhere  in  this  issue 
of  the  Federal  Register),  FDA  is 
proposing  that  for  a  substance,  such  as 
dietary  saturated  fat  or  cholesterol,  for 
which  decreased  levels  are  needed  to 
achieve  dietary  goals,  the  substance  be 
at  a  low  enough  level  in  a  food  that  is  a 
candidate  for  a  claim  to  justify  the 
claim.  It  is  further  proposed  that  a  level 
that  meets  the  proposed  levels  for  the 
term  "low"  be  the  deciding  criteria.  In  a 
companion  document  on  "Definitions  of 
Nutrient  Content  Claims  for  the  Fat, 
Fatty  Acid,  and  Cholesterol  Content  of 
Foods."  FDA  is  proposing  that  the  food 
contain  1  g  or  less  of  saturated  fatty 
acids  per  label  serving  size  and  per 
reference  amount  customarily  consumed 
and  not  more  than  15  percent  of  calories 
from  saturated  fatty  acids.  In  that  same 
document.  FDA  is  also  proposing  that  a 
food  can  qualify  for  a  "low  cholesterol" 
claim  if  it  contains  20  mg  or  less  of 
cholesterol  per  label  serving  size,  per 
reference  amount  customarily 
consumed,  and  per  100  g  of  food. 

The  linkage  of  dietary  saturated  fat  to 
blood  cholesterol,  however,  raises 
questions  as  to  the  definition  of 
saturated  fats.  In  another  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register  ("Supplementary 
Mandatory  Nutrition  Labeling"),  FDA  is 
proposing  to  retain  the  current 
definitions  of  saturated  fats  for  nutrition 
labeling  purposes.  Saturated  fats  are 
defined  as  the  sum  of  lauric,  myristic, 
palmitic,  and  stearic  acids  (C12-C18). 
Several  recent  reviews  by  recognized 
scientific  bodies  (Ref.  20)  and  more 
recent  studies  (Refs.  54  and  56)  have 
suggested  that  the  serum  cholesterol- 
raising  properties  of  saturated  fats  are 
limited  primarily  to  Cl2  through  Cl6, 
and  that  Cl8  does  not  have  an 
appreciable  effect  on  serum  cholesterol 
levels.  In  response  to  early  agency 
proposals  on  content  claims  for 
cholesterol  and  saturated  fat  (Ref.      ). 
and  in  response  to  FDA's  request  for 
scientific  data  and  information  relating 
to  health  claims  (Ref.     ),  FDA  received 
numerous  comments  from  the  food 
industry  requesting  that  declaration  of 
saturated  fat  for  nutrition  labeling 


purposes  be  limited  to  the  sum  of  the 
three  saturated  fats  most  clearly  related 
to  serum  cholesterol-raising  effects  (i.e., 
lauric,  myristic,  and  palmitic). 

FDA  is  aware  of  this  rapidly  evolving 
research  area  but  is  proposing  not  to 
limit  the  definition  of  saturated  fats  to 
those  roost  related  to  adverse  effects  on 
serum  cholesterol.  As  noted  previously, 
elevated  blood  cholesterol  is  not  the 
only  risk  factor  related  to  CHD  and 
ultimately  to  cardiovascular  disease. 
Other  saturated  fats  have  also  been 
implicated  to  increase  risk  for 
cardiovascular  disease,  particularly 
relative  to  thrombogenic  effects  (blood 
clotting)  and  related  effects  which  affect 
blood  flow  (Ref.  20).  For  this  reason, 
FDA  is  proposing  not  to  limit 
declaration  of  saturated  fats  to  those 
related  to  blood  cholesterol. 

3.  Additional  Requirements  for 
Saturated  Fats 

In  proposed  §  101.73(a)(3)(iii).  FDA  is 
proposing  that  health  claims  relating 
diets  low  in  saturated  fat  and 
cholesterol  to  decreased  risk  of  CHD 
must  also  contain  saturated  fat  at  levels 
less  than  1  g  per  100  g  or  food. 

FDA,  as  noted  above,  is  proposing  to 
allow  the  use  of  the  term  "low  saturated 
fat"  if  the  food  contains  1  g  or  less  of 
saturated  fat  per  label  serving  size  and 
per  reference  amount  customarily 
consumed  and  not  more  than  15  percent 
of  calories  from  saturated  fatty  acids 
(see  document  "Definitions  of  Nutrient 
Content  Claims  for  the  Fat.  Fatty  Acid, 
and  Cholesterol  Content  of  Foods" 
published  elsewhere  in  this  use  of  the 
Federal  Register).  FDA  is  proposing  the 
latter  criterion  in  lieu  of  one  based  on 
one  tied  into  the  amount  of  saturated  fat 
per  100  g  of  food.  FDA  has  explained 
that  it  is  doing  so  because  the  calorie 
density  criterion  will  allow  consumers 
to  make  comparisons  among  fats  and 
oils  and  thus  to  aid  them  in  choosing 
those  products  lowest  in  saturated  fats 
when  selecting  from  a  category  of 
products  whose  composition  is 
essentially  100  percent  fat.  However,  for 
health  claims.  FDA  is  concerned  that  a 
health  claim  linking  saturated  fat  and 
reduced  risk  of  CHD  might 
inappropriately  encourage  increased 
consumption  of  fats  and  oils  with  the 
expectation  that  they  have  added  health 
benefit.  This  is  contrary  to  the 
recommendations  of  most  current 
dietary  guidelines  which  unanimously 
recommend  reductions  in  total  fat  as 
well  as  saturated  fat.  Thus,  FDA  is 
proposing  to  require  in  {  101.72(a)(3)(iii) 
that  a  food  must  contain  saturated  fat  at 
a  level  of  less  than  1  g  per  100  g  of  food 
to  bear  a  health  claim. 


4.  Other  Qualifying  Nutrients:  Low  Total 
Fat 

In  §  101.73(a)(3)(ii),  FDA  is  also 
proposing  that  health  claims  relating 
diets  low  in  saturated  fat  or  cholesterol 
to  lower  blood  cholesterol  levels  and 
reduced  risk  of  CHD  are  prohibited 
unless  the  food  also  meets  requirements 
for  a  "low"  claim  relative  to  total  fat 
content  as  proposed  in  the  document 
"Definitions  of  Nutrient  Content  Claims 
for  the  Fat.  Fatty  Acid,  and  Cholesterol 
Content  of  Foods"  published  elsewhere 
in  this  issue  of  the  Federal  Register).  In 
that  document.  FDA  is  proposing  to 
define  "low  total  fat"  as  3  g  or  less  of  fat 
per  label  serving  size,  per  reference 
amount  customarily  consumed,  and  per 
100  g. 

While  total  fat  is  not  directly  linked  to 
increased  risk  of  CHD,  it  may  have 
significant  indirect  effects.  Low  total  fat 
diets  facilitate  reductions  in  intakes  of 
saturated  fat  and  cholesterol  to 
recommended  levels.  Furthermore, 
obesity  is  a  major  risk  factor  for  Ci  ID. 
and  dietary  fats,  which  have  more  than 
twice  as  many  calories  as  proteins  and 
carbohydrates,  are  major  contributors  to 
total  calorie  intakes.  For  many  adults, 
maintenance  of  desirable  body  weight  is 
more  readily  achieved  with  moderation 
of  intake  of  total  fat.  The  issue  of  dietary 
fat  and  risk  of  cancer  is  addressed 
elsewhere  in  this  issue  of  the  Federal 
Register.  This  approach  is  also  most 
consistent  with  the  U.S.  Dietary 
Guidelines  and  other  dietary  guidance 
that  recommends  diets  low  in  saturated 
fat,  total  fat,  and  cholesterol. 

5.  Examples  of  Qualifying  Foods 

FDA  used  the  criteria  for  dietary 
lipids  content  and  sodium  to  identify 
foods  that  would  likely  be  able  to  bear 
health  claims  about  the  relationship  of 
saturated  fat  and  cholesterol  to  effects 
on  blood  cholesterol,  and  thus,  to  risk  of 
CHD.  Examples  of  foods  qualifying  for  a 
health  claim  include  most  fruits  and 
vegetables:  skim  milk  products; 
sherbets;  most  flours,  grains,  meals  and 
pastas  (except  for  egg  pastas);  and  many 
breakfast  cereals.  FDA  believes  that 
many  of  these  foods  are  appropriate 
foods  for  health  claims.  However,  the 
agency  is  concerned  that  some  foods 
with  no  apparent  nutritive  value  other 
than  calories  (such  as  candies)  would 
also  qualify.  FDA  solicits  comments  and 
suggestions  on  how  to  restrict  the  use  of 
fat/CHD  health  claims  to  foods  th.il  are 
generally  recognized  as  part  of  healthy 
diets. 
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D.  Specific  Requirements  for  Health 
Claims 

1.  Health  Claims:  Requirements 

In  §  im.73(a](4Hi),  FDA  is  proposing 
that  health  claims  relating  dietary  lipids 
to  blood  cholesterol  and  CHD  must 
make  clear  diets  low  in  saturated  fat 
and  cholesterol,  will  redu<%  blood 
cholesterol  levels  which  in  turn  will 
reduce  the  risk  of  developing  CHD. 

This  requirement  is  based  on  the 
effect,  as  well  as  the  strength,  of  the 
scientiHc  evidence  regarding  the 
relationship  of  dietary  lipids,  especially 
saturated  fatty  acids  and  cholesterol,  to 
risk  of  CHD.  This  relationship  is 
extensively  docamented  and 
summarized  in  Federal  government 
reports,  in  other  reviews  by  recognized 
scientific  bodies,  and  in  the  science 
review  presented  in  this  document.  It 
shows  the  intermediate  effect  of  the 
dietary  lipids  on  blood  cholesterol  levels 
and  of  the  blood  levels  on  the  risk  of 
CHD.  This  intermediate  effect  must 
clear  in  any  health  claim. 

2.  Variability  in  Response  to  Dietary 
Modification  " 

In  S  101.73(a)(4)(ii).  FDA  is  proposing 
to  require  that  health  claims  relating 
diets  low  in  saturated  fats  and 
cholesterol  to  reduced  risk  of  CHD  state 
that  most  but  not  all  people  will  reduce 
blood  cholesterol  levels  with  a 
decreased  intake  of  saturated  fatty 
acids  and  cholesterol.  These  responses 
are  variable  between,  among,  and  even 
within  individuals,  and  the  variability  is 
greater  with  respect  to  dietary 
cholesterol  than  to  saturated  fats. 

3.  Interchangeable  Terms 

The  scientific  evidence  most  strongly 
supports  a  link  between  dietary 
saturated  fats  and  cholesterol  and  CiiD. 
In  proposed  §  101.73(aK4](iii).  the 
agency  is  proposing  to  allow 
manufacturers  to  use  the  terms  of 
"CHD"  or  "heart  disease"  to  name  the 
disease.  These  terms  are  terms  most 
commonly  used  to  describe  the  disease 
and  therefore  are  expected  to  be  the 
most  understandable  for  the  consumer. 
Fewer  terms  are  also  expected  to 
minimize  consumer  confusion. 

Similarly,  to  reduce  confusion  and 
misleading  declarations,  the  agency  is 
proposing  to  require  the  use  of  the  terms 
"blood  cholesterol"  or  "total  blood 
cholesterol"  rather  than  the  more 
technically  correct  terms  "serum," 
"plasma  cholesterol,"  or  "LDL- 
cholesterol."  The  term  "blood 
cholesterol"  is  more  commonly  used  by 
consumers  and  is  consistent  with 
terminology  in  most  dietary  guidelines. 
FDA  is  also  proposing  to  require  the  use 


of  the  dietary  terms  "saturated  fat"  and 
"chdesteror  because  these  terms  are 
consistent  with  the  terminology  on  the 
nutrition  label  and,  therefore,  should  be 
less  confusing  to  consumers. 

4.  Multifactorial  Nature  of  the  Disease 

In  §  101.73  (a)(4)(iv),  the  agency  is 
proposing  to  require  that  health  daims 
identify  other  risk  factors  (in  addition  to 
elevated  blood  cholesterol)  for  CHD. 
Other  modiflable  risk  factors  include 
high  blood  pressure,  cigarette  smoking, 
physical  inactivity,  and  obesity.  These 
various  risk  factors  appear  to  act  in 
concert  to  increase  risk.  Their  effects 
are  at  best  additive  and  may  in  some 
cases  be  multiplicative.  The  agency 
believes  that  this  additional  infonnation 
provides  a  basis  for  the  nutrient-disease 
relationship  and  will  increase  consumer 
understanding  of  the  numerous  factors 
that  contribute  to  risk  of  CHD. 

E.  Optional  Requirements 

In  §  101.73(a)(5](iii).  the  agency  is 
proposing  to  allow  manufacturers  to 
provide  accurate,  up-to-date,  factual 
information  about  the  incidence, 
prevalence  or  frequency  of,  morbidity, 
mortality,  cost  of  health  care,  etc.  data 
including  socio-economic  status  or 
educational  level,  age.  sex.  or  race 
relating  to  risk  of  the  CHD.  The  intent  is 
to  provide  consumers  with  such 
information  as  will  help  them 
understand  the  seriousness  of  CHD  in 
the  U.S.  The  source  of  such  information 
should  be  the  most  current  and 
commonly  used  data  from  the  National 
Center  for  Health  Statistics.  Use  of  such 
data  will  maintain  consistency  in 
estimates  or  statistical  data  used  in  the 
health  claim.  The  source  of  the  data 
used  in  the  health  claim  must  be 
identified. 

F.  Model  Health  Claims 

In  proposed  5  101-72,  FDA  is  providing 
four  model  health  messages  to  help 
manufacturers  to  understand  the 
requirements  of  proposed  §  101.72(a) 
and  to  help  them  understand  the  type  of 
message  that  FDA  considers  to  be 
necessary  and  appropriate. 

rV.  Appendix  to  the  Preamble — 
Consumer  Summary  on  Dietary  Lipids 
and  Cancer  and  Dietary  Lipids  and 
Coronary  Heart  Disease 

The  following  appendix  is  a  proposed 
consumer  summary  to  provide  factual 
infonnation  in  an  easily  understandable 
manner,  to  assist  the  consumer  in 
understanding  the  seriousitess  of  the 
diet  (dietary  ltpids)/disease 
(cardiovascular  disease)  relationship. 
The  role  or  relationship  of  dietary  lipids 
(particularly  saturated  fats  and 


cholesterol)  to  cardiovascular  disease 
(particularly  CHD)  is  discussed.  FDA 
solicits  comments  on  this  document  as 
explained  in  the  proposal  on  general 
requirements  for  health  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Appendix — Dietary  Lipids  and  Cancer 
and  Dietary  Lipids  and  Coronary  Heart 
Disease 

Under  the  provisions  of  the  recent 
Nutrition  Labeling  and  Education  Act, 
manufacturers  may  put  clear 
information  on  the  food  label  about  the 
relationship  between  a  nutrient,  such  as 
fat  or  cholesterol,  and  a  disease  or 
health-related  condition.  To  prevent 
consumers  from  being  misled,  the  Food 
and  Drug  Administration  (FDA)  allows 
only  truthful  label  statements  about  diet 
and  health  relationships  that  are  firmly 
supported  by  the  current  scientific 
evidence.  There  is  agreement  that  the 
scientific  evidence  is  strong  enough  to 
allow  health  claims  about  the 
association  between  total  dietary  fat 
and  the  risk  of  some  types  of  cancer  and 
the  association  between  dietary 
saturated  fat  and  cholesterol  and  the 
risk  of  CHD. 

Many  consumers  have  said  that 
health  claims  on  food  labels  could  be 
usefiil  to  them  in  making  improvements 
in  their  diets.  However,  label  space  is 
often  limited.  Therefore,  this  pamphlet 
provides  information  about  diet  and 
health  claims  that  supplements  what 
you  may  see  on  food  labels. 

In  addition  to  the  association  between 
fat  and  cancer  and  between  saturated 
fat.  cholesterol  and  heart  disease,  FDA 
is  allowing  health  claims  about  calcium 
and  osteoporosis  and  sodium  and 
hypertension.  For  information  about 
these  other  diet  and  health 
relationships,  write  to:  to  be  inserted. 

What  is  Coronary  Heart  Disease? 

A  common  usage  term  for  coronary 
heart  disease  is  heart  disease.  Coronary 
heart  disease  encompasses  the  heart 
muscle  and  its  supporting  blood  vessels. 
Complications  from  heart  disease 
results  from  narrowing  of  blood  vessels 
(medically  called  atherosclerosis)  and 
decreased  flow  of  blood  to  various  parts 
of  the  body.  Myocardial  infarction  or  MI 
is  a  medical  term  used  to  describe  a 
heart  attack. 

Atherosclerosis  occurs  because  of 
raised  fatty  or  fibrous  deposits  (plaque) 
that  develop  in  the  walls  of  blood 
vessels  in  the  affected  area.  The  process 
of  plaque  development  is  gradual,  and 
often  begins  in  childhood. 
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and  Dnig  Administration  (FDA)  allows 
only  truthful  label  statements  about  diet 
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scientific  evidence  is  strong  enough  to 
allow  health  claims  about  the 
association  between  total  dietary  fat 
and  the  risk  of  some  types  of  cancer  and 
the  association  between  dietary 
saturated  fat  and  cholesterol  and  the 
risk  of  CHD. 

Many  consumers  have  said  that 
health  claims  on  food  labels  could  be 
usefiil  to  them  in  making  improvements 
in  their  diets.  However,  label  space  is 
often  limited.  Therefore,  this  pamphlet 
provides  information  about  diet  and 
health  claims  that  supplements  what 
you  may  see  on  food  labels. 

In  addition  to  the  association  between 
fat  and  cancer  and  between  saturated 
fat,  cholesterol  and  heart  disease.  FDA 
is  allowing  health  claims  about  calcium 
and  osteoporosis  and  sodium  and 
hypertension.  For  information  about 
these  other  diet  and  health 
relationships,  write  to:  to  be  inserted. 

What  is  Coronary  Heart  Disease? 

A  common  usage  term  for  coronary 
heart  disease  is  heart  disease.  Coronary 
heart  disease  encompasses  the  heart 
muscle  and  its  supporting  blood  vessels. 
Complications  from  heart  disease 
results  from  narrowing  of  blood  vessels 
(medically  called  atherosclerosis)  and 
decreased  flow  of  blood  to  various  parts 
of  the  body.  Myocardial  infarction  or  MI 
is  a  medical  term  used  to  describe  a 
heart  attack. 

Atherosclerosis  occurs  because  of 
raised  fatty  or  fibrous  deposits  (plaque) 
that  develop  in  the  walls  of  blood 
vessels  in  the  affected  area.  The  process 
of  plaque  development  is  gradual,  and 
often  begins  in  childhood. 
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IVfiat  is  Cancer? 

Cancer  is  not  one  disease,  but  more 
than  100  different  diseases.  In  each  of 
these  diseases,  cells  begin  to  grow  out- 
of-control  at  one  site  in  the  body,  and 
these  abnormal  cells  spread  to  other 
parts  of  the  body. 

Why  Are  Heart  Disease  and  Cancer 
Major  Public  Health  Concerns? 

Coronary  heart  disease  and  cancer 
are  public  health  concerns  because  they 
are  the  two  leading  causes  of  death  in 
this  country.  Illness  and  death  from 
these  diseases  cost  billions  of  dollars  in 
health  care  costs  and  in  lost  work. 
Moreover,  early  deaths  from  these  two 
diseases  cheat  many  victims  of  valuable 
years  of  life. 

Despite  the  recent  sharp  decline  in  the 
death  rate  from  this  condition,  coronary 
heart  disease  still  accounts  for  the 
largest  number  of  deaths  in  the  U.S. 
Cancer  is  the  second  leading  cause  of 
death  in  this  country.  The  leading 
causes  of  cancer  death  arc  lung  cancer, 
colorectal  cancer,  breast  cancer,  and 
prostate  cancer. 

What  Causes  Cancer  and  Coronary 
Heart  Disease? 

"Both  of  these  diseases  are  caused  by  a 
combination  and  interaction  of  multiple 
environmental,  behavioral,  social,  and 
hereditary  factors.  It  is  clear  that  diet, 
one  of  the  environmental  factors,  plays 
an  important  role  in  the  development  of 
these  diseases. 

Heredity  and  other  factors,  including 
elevated  blood  serum  cholesterol, 
cigarette  smoking,  high  blood  pressure, 
obesity  and  inactive  life  style,  are 
known  to  increase  a  person's  risk  of 
developing  coronary  heart  disease. 
Elevated  blood  cholesterol,  one  of  the 
major  risk  factors  for  coronary  heart 
disease,  is  associated  with  excess  fat, 
especially  saturated  fat.  and  cholesterol 
in  the  diet. 

Many  studies  have  established  a 
strong  association  between  consuming  a 
diet  high  in  saturated  fat  and  cholesterol 
and  increased  risk  of  coronary  heart 
disease.  High  saturated  fat  and 
cholesterol  diets  are  estimated  to  be 
associated  with  one-third  of  the  cases  of 
coronary  heart  disease  reported  in  this 
country. 

The  way  diet  affects  blood  cholesterol 
varies  among  individuals.  However, 
blood  cholesterol  does  increase  in  most 
people  when  they  eat  a  diet  high  in 
saturated  fat  and  cholesterol  and 
excessive  in  calories.  Of  these, 
saturated  fat  has  the  greatest  effecti 
dietary  cholesterol  has  less. 

Cancer  has  many  causes  and  several 
stages  in  its  development.  The  risk 


factors  for  developing  cancer  include  a 
family  history  of  a  specific  type  of 
cancer  (such  as  breast,  prostate  or  colon 
cancer),  cigarette  smoking,  alcohol 
consumption,  radiation,  and  dietary 
factors. 

Currently,  the  strongest  scientific 
evidence  relating  diet  to  cancer  is  that 
the  amount  of  total  fat  in  the  diet  may 
have  a  relationship  with  cancer.  In 
particular,  many  experts  agree  that  a 
high  fat  diet  may  influence  the  risk  for 
developing  breast,  colon,  and  prostate 
cancers. 

Not  enough  is  known  currently  for 
scientists  to  decide  whether  different 
kinds  of  fats  (animal  or  vegetable; 
saturated  or  unsaturated)  may  be 
responsible  for  an  increased  risk  of 
developing  cancer. 

Because  of  scientific  agreement  that 
reducing  total  fat  and  saturated  fat  is 
likely  to  lower  the  rates  of  these  two 
major  chronic  diseases,  it  is 
recommended  that  Americans  2  years  of 
age  and  older  choose  a  diet  low  in  total 
fat  and  saturated  fat.  Animal  products 
are  the  source  of  all  dietary  cholesterol. 
Eating  less  fat  from  animal  sources  will 
help  to  lower  the  cholesterol  as  well  as 
the  saturated  fat  in  your  diet. 

Do  Most  People  Get  Too  Much  Fat. 
Saturated  Fat  and  Cholesterol  in  What 
They  Eat? 

The  average  U.S.  diet,  it's  estimated, 
contains  about  37  percent  of  calories 
from  total  fat  13  percent  of  calories 
from  saturated  fat,  and  360  mg  of 
cholesterol  per  day.  Health  experts 
recommend  diets  that  contain  30  percent 
or  less  of  calories  from  total  fat,  10  per 
cent  or  less  of  calories  from  saturated 
fat,  and  300  mg  or  less  of  cholesterol  a 
day.  The  U.S.  Public  Health  Service  has 
set  a  national  health  goal  that  all 
persons  who  are  2  years  of  age  and 
older  consume  these  levels  of  fat  and 
cholesterol  by  the  end  of  this  decade. 

How  Do  You  Learn  How  Much  Fat  and 
Cholesterol  Foods  Contain? 

You  may  or  may  not  be  able  to  tell 
that  there's  fat  in  a  food  by  looking  at  it. 
Butter,  margarines,  shortenings,  and  oils 
are  the  more  obvious  sources  of  fat.  In 
other  foods,  such  as  cheese,  baked 
goods,  nuts,  and  salad  dressings,  the  fat 
isn't  as  easily  detected.  Cholesterol 
content  is  not  obvious  at  all  in  foods. 

A  good  way  to  learn  about  fat  and 
cholesterol  content  is  to  read  nutrition 
labels.  Most  foods  now  have  nutrition 
information  on  their  labels. 

The  amounts  of  total  fat  and  saturated 
fat  in  a  serving  of  food  are  listed  in 
grams  (g)'on  the  nutrition  label. 
Cholesterol  is  listed  in  milligrams  (mg). 


"Daily  values"  for  fat,  saturated  and 
cholesterol  also  appear  on  food  labels. 
These  numbers  have  been  established 
by  FDA  for  several  nutrients  that  are 
important  in  diet  and  health 
relationships.  The  daily  values  are  to 
help  you  learn  how  the  amount  of  a 
nutrient  in  a  sening  of  food  relates  to  a 
reasonable  amount  for  the  day. 

The  daily  value  for  total  fat  is  75  g. 
and  for  saturated  fat  is  25  g.  That  means 
total  fat  for  a  day  of  75  g.  of  which  no 
more  than  25  g  should  be  from  saturated 
fat.  These  numbers  are  based  on  a  235(V- 
calorie  diet  that  has  30  percent  of 
calories  from  fat  and  10  percent  from 
saturated  fat.  A  2350-calorie  diet  is 
about  the  calories  recommended  for  an 
adult  woman. 

If  you  consume  a  different  number  of 
calories  a  day,  it's  not  hard  to  figure  out 
your  own  daily  values  for  total  fat  and 
saturated  fat.  First,  multiply  the  ninnber 
of  calories  you  consume  by  30  percent 
(for  example.  2000 X. 30 =600).  Then 
divide  that  number  by  nine,  which  is  the 
number  of  calories  each  g  of  fat  provides 
(600  divided  by  9  =  67  g  of  fat  a  day). 
Repeat  for  saturated  fat  (2000  x  .10=200: 
200  divided  by  9  =  22  g  of  saturated  fat  a 
day). 

The  daily  value  for  cholesterol  is  300 
milligrams,  which  is  an  upper  limit  that's 
generally  recommended  for  healthy 
people.  A  food  that  contains  150 
milligrams  of  cholesterol  per  serving, 
therefore,  would  provide  about  half  of 
the  daily  value  for  cholesterol. 

What  Do  Label  Claims  About  Fat  and 
Cholesterol  Mean? 

In  addition  to  the  amount  of  fat  and 
cholesterol  listed  on  the  nutrition  label, 
you  may  see  other  claims  about  fat  and 
cholesterol  content  on  some  food 
packages.  There  are  two  types  of  these 
claims — nutrient  content  claims  and 
health  claims. 

Nutrient  content  claims  describe  the 
amount  of  fat,  saturated  fat  or 
cholesterol  a  food  contains.  These  types 
of  claims  can  be  used  on  a  label  only  if  a 
food  meets  several  definitions 
established  by  FDA. 

Cholesterol  claims 

•  A  "cholesterol  free"  food  has  less 
than  2  milligrams  of  cholesterol  and  2 
grams  or  less  of  saturated  fat  in  a 
serving. 

•  A  "low  cholesterol"  food  has  20 
milligrams  or  less  of  cholesterol  in  a 
serving  and  in  100  grams  of  food  and  2 
grams  or  less  of  saturated  fat  in  a 
serving. 

•  A  "reduced  cholesterol"  food  has  its 
cholesterol  content  reduced  by  50 
percent  or  more  compared  to  the  regular 
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food  product  and  contains  2  g  or  less  of 
saturated  fat  in  a  serving. 

Cholesterol  claims  may  be  made  only 
on  foods  that  contain  a  limited  amount 
of  fat  (no  more  than  11.5  g  per  serving 
and  per  100  g)  unless  the  claim  also  tells 
the  total  amount  of  fat,  for  example, 
"cholesterol  free,  contains  12  g  of  fat  per 
serving." 

Fat  claims 

•  A  "fat  free"  food  has  less  than  a 
half  g  of  fat  in  a  serving  and  no  added 
fat  or  oil. 

•  A  "low  fat"  food  has  3  g  or  less  of 
fat  in  a  serving. 

•  A  "reduced  fat"  food  has  a  50 
percent  or  more  reduction  in  fat  with  at 
least  a  3  g  reduction  in  fat  content. 

•  A  "low  saturated  fat"  food  has  1  g 
or  less  of  saturated  fat  in  a  ser\'ing  and 
no  more  than  15  percent  of  its  calories 
from  saturated  fat. 

•  A  "reduced  saturated  fat"  food  has 
its  saturated  fat  content  reduced  by  50 
percent  or  more  compared  to  the  regular 
food  product  with  at  least  a  1  g 
reduction  in  fat. 

Also,  the  labels  of  some  foods  in 
which  fat  or  cholesterol  has  been 
significantly  reduced,  but  not  enough  to 
meet  the  definitions  above,  may  have  a 
statement  that  tells  how  much  less  fat  or 
cholesterol  the  product  contains  than  a 
comparable  product;  for  example.  "This 
pound  cake  contains  40  percent  less  fat 
than  our  regular  pound  cake." 

Foods  such  as  fruits  and  vegetables 
that  meet  the  definitions  for  fat  or 
cholesterol  without  special  processing 
may  have  claims  on  them.  However,  the 
label  must  say  that  fat  or  cholesterol 
isn't  usually  present  in  the  food,  for 
example,  "broccoli,  a  fat-free  food," 
"frozen  perch,  a  low  fat  food,"  or 
"raspberries,  a  low  saturated  fat  food." 

Health  claims  are  those  made  about 
the  relationship  between  the  amount  of 
a  nutrient  you  eat  and  the  risk  of  a 
disease,  for  example,  between  total  fat 
and  cancer  or  between  saturated  fat  and 
cholesterol  and  heart  disease. 

Health  claims  about  the  relationship 
between  fat  and  cholesterol  and  heart 
disease  can  only  be  made  on  products 
that  are  low  in  saturated  fat  and 
cholesterol,  and  have  15  percent  or  less 
of  their  calories  from  fat.  To  make  a 
health  claim,  the  product  also  cannot 
contain  another  nutrient  that  increases 
the  risk  of  a  diet-related  disease  other 
than  atherosclerosis,  for  example,  a  high 
amount  of  sodium  which  has  a 
relationship  to  high  blood  pressure. 

Health  claims  about  the  relationship 
between  fat  and  cancer  can  be  made 
only  on  foods  that  are  low  in  fat  and  do 
not  contain  another  nutrient  that 


increases  the  risk  of  a  diet-related 
disease  other  than  cancer. 

These  are  some  of  the  kinds  of  foods 
on  which  you  may  see  health  claims 
about  nutrients  related  to  cancer  and 
heart  disease:  fruits,  fruit  juices, 
vegetables,  breakfast  cereals,  dried  peas 
and  beans,  skim  milk,  pasta  products, 
and  diet  salad  dressings. 

Other  Risk  Factors  for  Cancer  and  Heart 
Disease 

Coronary  heart  diseases  and  cancer 
are  complex  diseases  with  multiple 
causes,  and  they  (usually)  develop  over 
a  long  period  of  life.  Hereditary  as  well 
as  environmental  factors  contribute  to 
the  risk  for  developing  these  diseases.  In 
addition  to  practicing  good  nutrition, 
several  other  controllable  factors  are 
part  of  a  healthy  lifestyle  and  may  help 
to  decrease  your  chances  of 
cardiovascular  disease  and  cancer. 
These  include  maintaining  a  healthy 
body  weight  and  good  physical  fitness, 
not  smoking  cigarettes,  drinking  only  in 
moderation  if  at  all,  and  not  abusing 
drugs. 

Facts  to  Keep  in  Mind 

•  It's  the  total  combination  of  foods 
that  you  eat  regularly — both  the  kinds 
and  the  amounts — that's  important  in 
terms  of  good  nutrition.  Eating  a 
particular  food  or  a  specific  food  isn't  a 
magic  key  that  will  assure  you  have  a 
more  healthful  diet. 

•  Eating  a  healthy  diet,  in  itself, 
doesn't  guarantee  good  health.  A 
healthy  diet,  however,  is  an  important 
part  of  a  healthy  lifestyle. 

•  In  addition  to  what  you  eat.  many 
factors  may  be  related  to  your  own 
chance  of  developing  a  particular 
disease,  for  example,  your  heredity,  your 
environment,  and  the  health  care  that 
you  get.  Our  knowledge  about  most  diet- 
health  relationships  is  incomplete,  and 
will  improve  as  scientific  knowledge 
increases.  However,  enough  is  known 
today  about  some  of  these  relationships 
to  encourage  specific  dietary  practices 
that  are  believed  to  be  beneficial. 
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VI.  Environmental  Impact 

The  agency  determined  under 
provisions  found  in  21  CFR  25.24(a)(ll) 
that  this  action  by  the  agency  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environment  impact  statement  is 
required. 

Vn.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  tbe  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
en  the  RIA. 

VIII.  Effective  Date 

FDA  notes,  however,  that  in  section 
10(aK3)(B)  of  the  1990  amendments. 
Congress  provides  that  if  the  Secretary, 
and  by  delegation  FDA.  finds  that 
requiring  compliance  with  section  403(q) 
of  the  act.  on  mandatory  nutrition 
labeling,  or  with  section  403(r)(2)  of  the 
act.  on  nutrient  content  claims.  6  months 
after  publication  of  the  final  rules  in  the 
Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its  RIA 
that  compliance  with  the  1990 
amendments  by  May  8, 1993,  will  cost 
Sl.5  billion,  and  that  6  month  and  1  year 
extensions  of  that  compliance  date  will 
result  in  savings  that  arguably  outweigh 
the  lost  benefits,  FDA  believes  that  the 
question  of  whether  it  can  and  should 
provide  for  an  extension  of  the  effective 
date  of  sections  403(q)  and  (r)(2]  of  the 
act  is  squarely  raised. 


FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship."  FDA 
recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  *^Jndue  economic 
hardship." 

Therefore.  FDA  requests  comments  on 
how  it  should  assess  "undue  economic 
hardship."  Should  it  assess  this  question 
on  a  firm-by-firm  basis,  as  was  provided 
in  the  bill  that  passed  the  House 
Committee  on  Energy  and  Commerce  (H. 
Rept.  101-538, 101st  Cong..  2d  sess.,  24 
(1990)),  an  industry-by-industry  basis,  or 
should  it  assess  this  question  on  an 
aggregate  basis?  if  the  agency  should 
take  the  latter  approach,  comments 
should  provide  evidence  that  would 
permit  the  agency  to  make  a 
determination  that  there  is  "undue 
economic  hardship"  for  most  companies. 
FDA  also  points  out  that  assessing 
hardship  on  a  firm-by-firm  basis  would 
likely  be  extremely  burdensome  because 
of  the  likely  number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  if  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "undue 
economic  hardship." 

IX.  Comments 

Interested  persons  may.  on  or  before 
February  25. 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  t^rackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  am.  to  4  p.m..  Monday 
through  Friday. 

In  accordance  with  section  3(b)(lHB) 
of  the  1990  amendments.  FDA  must 
issue  by  November  8. 1992.  final 
regulations  for  mandatory  nutrition 
labelii^.  If  the  agency  does  not 
promulgate  final  regidations  by 


November  8, 1992,  the  1990  amendments 
provide  that  the  regulations  proposed  in 
this  document  shall  be  considered  as  the 
final  regulations.  The  agency  has 
determined  that  90  days  is  the  maximum 
lime  that  it  can  provide  for  the 
submission  of  comments  and  still  meet 
this  statutory  timeframe  for  the  issuance 
of  final  regulations.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40(b)  for 
extension  of  the  comment  period  beyond 
February  25, 1992.  The  agency  must  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  comments  it  receives. 

List  of  Subjects  in  21  CFR  Part  191 

Food  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sec.  4.  5,  6.  of  the  Fair  Packaging 
and  Labeling  Act  {15  U.S.C.  1453. 1454. 1455): 
sees.  am.  301,  402,  403.  409,  501,  502.  505,  701, 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  342.  343,  34a  351.  352,  355, 
371). 

2.  New  §  101 J3  is  added  to  subpart  E 
to  read  as  follows: 

§  101.73    Health  daims:  Upids  and 
cardiovascular  disease  and  lipids  and 
cancer. 

(a)  Coronary  heart  disease — (1) 
Relationship  between  dietary  lipids 
(primarily  saturated  fat  and  cholesterol) 
and  coronary  heart  disease:  Diets  high 
in  the  lipid  components,  saturated  fat 
and  cholesterol  are  associated  with 
increased  levels  of  blood  cholesterol 
and,  thus,  increased  risk  of  developing 
coronary  heart  disease.  Reductions  in 
intake  oi  saturated  fats  and  cholesterol 
are  associated  with  decreased  levels  of 
blood  cholesterol  and  lower  risk  of 
developing  coronary  heart  disease. 

(2)  Significance  of  the  relationship 
between  saturated  fat  and  cholesterol 
and  risk  of  coronary  heart  disease.  The 
cost  of  coronary  heart  disease  in  the 
United  States  is  considerable  in  terms  of 
morbidity,  mortality,  direct  health  care 
expenditure  and  loss  in  productivity. 
Substantial  improvements  in  the  quality 
of  life  and  significant  reductions  in 
health  care  costs  can  result  from 
reducing  the  morbidity  and  mortality 
associated  with  coronary  heart  disease. 
Early  management  of  risk  factors  for 
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November  8, 1992.  the  1990  amendments 
provide  that  the  regulations  proposed  in 
this  document  shall  be  considered  as  the 
Tmai  regulations.  The  agency  has 
determined  that  90  days  is  the  maximum 
time  that  it  can  provide  for  the 
submission  of  comments  and  still  meet 
this  statutory  timeframe  for  the  issuance 
of  final  regulations.  Thus,  the  agency  is 
advising  that  it  will  not  consider  any 
requests  under  21  CFR  10.40tb)  for 
extension  of  the  comment  period  beyond 
February  25, 1992.  The  agency  must  limit 
the  comment  period  to  no  more  than  90 
days  to  assure  sufficient  time  to  develop 
a  final  rule  based  on  this  proposal  and 
the  comments  it  receives. 

List  of  Subjects  in  21  CFR  Part  101 

Food  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sec.  4.  5.  6,  of  the  Fair  Packagtnjf 
and  Labeling  Act  (15  U.S.C.  1453. 1454. 1455); 
sees.  201.  301.  402.  403.  409.  501.  502,  .505.  701, 
of  the  Federal  Food,  Drug.  »nd  Cosmetic  Act 
(21  U.S.C.  32t.  331.  342,  343,  348.  351.  352,  355. 
371). 

2.  New  §  101  Ja  is  added  to  subpart  B 
to  read  as  follows: 

§  101.73    Health  daims:  Upwis  and 
cardiovascular  diaeasa  and  UpMaand 
cancar. 

(a)  Coronary  heart  disease — (1) 
Relationship  between  dietary  lipids 
(primarily  saturated  fat  and  cholesterol) 
and  coronary  heart  disease:  Diets  high 
in  the  lipid  components,  saturated  fat 
and  cholesterol  are  associated  with 
increased  levels  of  blood  cholesterol 
and,  thus,  increased  risk  of  developing 
coronary  heart  disease.  Reductions  in 
intake  oi  saturated  fats  and  cholesterol 
are  associated  with  decreased  levels  of 
blood  cholesterol  and  lower  risk  of 
developing  coronary  heart  disease. 

(2)  Significance  of  the  relationship 
between  saturated  fat  and  cholesterol 
and  risk  of  coronary  heart  disease.  The 
cost  of  coronary  heart  disease  in  the 
United  States  is  considerable  in  terms  of 
morbidity,  mortality,  direct  health  care 
expenditure  and  loss  in  productivity. 
Substantial  improvements  in  the  quality 
of  life  and  significant  reductions  in 
health  care  costs  can  result  from 
reducing  the  morbidity  and  mortality 
associated  with  coronary  heart  disease. 
Early  management  of  risk  factors  for 


coronary  heart  disease  can  aid  in 
achieving  this  major  public  health  goal 
for  which  national,  population  based 
recommendations  to  reduce  risk  of 
coronary  heart  disease  and  other  forms 
of  cardiovascular  disease  have  been 
made.  One  of  the  major 
recommendations  is  to  decrease 
consumption  of  dietary  fat.  especially 
saturated  fat  and  cholesterol. 

(3)  General  requirements.  A  health 
claim  associating  a  diet  low  in  saturated 
fat  and  cholesterol  with  decreased  risk 
of  coronary  heart  disease  may  be  made 
on  the  label  or  labeling  of  a  food 
provided  that: 

(i)  All  requirements  set  forth  in 
§  101.14  are  met; 

(ii)  A  serving  of  the  food  meets  the 
requirements  of  §  101.62  for: 

(A)  "Low  saturated  fat," 

(B)  "Low  cholesterol,"  and 

(C)  "Low  fat." 

(iii)  The  food  contains  1  gram  or  less 
of  saturated  fat  per  100  grams. 

(4)  Specific  requirements.  The  health 
claim  would  be  prohibited  unless  the 
following  requirements  are  met: 

(i)  The  health  claim  shall  state  that  a 
diet  low  in  saturated  fat  and  cholesterol 
will  reduce  high  blood  cholesterol  and, 
thus,  reduce  the  risk  of  coronary  heart 
disease. 

(ii)  The  health  claim  shall  state  that  a 
diet  low  in  saturated  fat  and  cholesterol 
will  reduce  high  blood  cholesterol  in 
some  individuals  but  not  in  all: 

(iii)  The  health  claim  shall  use  the 
following  terms: 

(A)  For  the  disease:  coronary  heart 
disease  or  heart  disease; 

(B)  For  lipid  levels:  Blood  cholesterol 
or  total  blood  cholesterol;  and 


(C)  For  dietary  terms,  saturated  fat(s); 
or  cholesterol. 

(iv)  The  health  claim  may  indicate 
that  coronary  heart  disease  is  a 
multifactorial  disease.  It  may  identify 
major  risk  factors: 

(A)  A  family  history  of  coronary  heart 
disease; 

(B)  Those  who  have  elevated  blood 
cholesterol  levels; 

(C)  High  blood  pressure; 

(D)  Those  who  smoke  cigarettes 

(E)  Those  who  are  obese  (greater  than 
30  percent  above  ideal  body  weight); 

(F)  Those  who  have  diabetes;  and 

(G)  Those  who  are  physically  inactive. 

(5)  Optional  information.  The  health 
claim  may  provide  the  following 
information. 

(i)  The  health  claim  may  state  that 
individuals  with  elevated  blood 
cholesterol,  a  family  history  of  coronary 
heart  disease,  or  those  with  multiple  risk 
factors  for  coronary  heart  disease 
should  seek  medical  advice  and 
guidance;  and 

(ii)  The  health  claim  may  include 
information  on  the  number  of  people  in 
the  United  States  who  are  at  risk  or  who 
have  been  diagnosed  as  having  coronary 
heart  disease  or  may  include 
information  on  morbidity  and  mortality 
associated  with  coronary  heart  disease. 
The  sources  of  such  iniprmation  must  be 
identified,  and  be  curreht  (as  found  in 
information  from  the  National  Center  for 
Health  Statistics). 

(6)  The  following  are  four  sample 
health  claims  that  may  be  used  in  food 
labeling  to  describe  the  relationship 
between  dietary  lipids  and 
cardiovascular  disease: 


Four  Sample  Health  Clatins 

1.  Diets  low  in  suturated  fal  and 
choleslerol.  as  part  of  well  balanced  diets 
and  healthy  lifestyles,  will  reduce  elevated 
blood  cholesterol  and  lower  the  risk  of 
developing  heart  disease  in  most  individuals, 
individuals  at  highest  risk  include  those  with 
a  medical  history  of  heart  disease, 
hypertension,  or  who  have  blood  choleslerol 
levels  greater  than  200  mg  per  dL  Other  risk 
factors  include:  inheritance  of  premature 
coronary  heart  disease,  smoking,  obesity, 
diabetes  mellilus.  and  sedentary  lifestyle. 

2.  Heart  disease  is  associated  with  many 
risk  factors  including:  a  family  history  of 
premature  heart  disease,  high  blood 
cholesterol,  hypertension,  cigarette  smoking, 
obesity  and  consumption  of  diets  high  in 
saturated  fat  and  cholesterol.  A  healthful  diet 
low  in  saturated  fat,  total  fat.  and  cholesterol 
will  lower  blood  choleslerol  and  reduce  the 
risk  of  heart  disease  in  most  people. 

3.  Developing  heart  disease  depends  upon 
many  factors,  including  a  family  history  of 
the  disease,  high  blood  cholesterol,  high 
blood  pressure.  t>eing  overweight,  cigarette 
smoking,  lack  of  exercise,  and  diets  high  in 
some  types  of  fat.  A  healthful  diet  low  in 
saturated  fat.  total  fat.  and  cholesterol  and  a 
healthy  lifestyle  will  lower  blood  cholesterol 
levels  and  reduce  the  risk  of  heart  disease  in 
most  people. 

4.  High  blood  cholesterol  is  a  major  cause 
of  coronary  heart  disease.  Other  important 
factors  are  a  family  history  of  heart  disease, 
being  overweight,  high  blood  pressure,  and 
cigarette  smoking.  A  healthy  diet  low  in 
saturated  fat,  total  fat,  and  cholesterol  will 
lower  blood  cholesterol  levels  and  reduce  the 
risk  of  heart  disease  in  most  people. 

Dated:  Novemtwr  4. 1991. 
David  A.  Kassler, 
Commissioner  of  Food  and  DrugSi 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Note:  The  following  tables  will  not  appear 
in  the  annual  Code  of  Federal  Regulations. 


Tabl£  1.— Lipids  and  Caroiovascui^r  Disease:  Epidemiological  Studies  (Science  Summary  Update) 


Reference 

Study  design 

Study  population 

Duration 

Test/Methods 

Results 

Comments  arxJ 
assessment 

Abbot  1988 

Prospective. 

2425  men  and 

12  year 

N/A 

Importance  of  HDL-C; 

Protective  effect  of  HDL- 

(Ret  1). 

Framiogham  Study. 

women;  50  to  79 
years;  Multiple  risk 
(actors:  BP.  Wt. 
smoking.  HDL-C, 
TO,  estrogen. 

possible  to  have  high 
TO  o(  which  HDL-C 
make  it  htgh  and  have 
decreased  nsk  of 
CHO;  (men  HDL-C  53 
to  129  mg/dl  or 

reduce  hsk  of  CHD): 

who  are  above  50 
years  oW  HOL-C  less 
than  46  mg/dl  6  times 
increased  nsk  wKxnen 
of  CHD  for  men  less 
man  53  mg/dl  results 
in  60  to  70%  chance 
of  Ml. 

C  in  men  and  women 
vartes  with  age 
estimates  relative  nsk 
raductxxi 
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Table  1 .— Lipids  and  Cardiovascular  Disease:  Epidemiological  Studies  (Science  Summary  Update)— Continued 


Study  design 

1 

Study  population 

Duration 

Test/Methods 

Results 

Comments  and 
assessment 

Burke  1981 

Cross-sectonal 

l»nno8cita  residents 

N/A 

Pan  o<  the  Mnnesota 

In  both  men  and  women. 

The  survey  ia  not 

(Rrt.  tS). 

25  to  74  yea's  old. 

Heart  Survey.  This 

the  distritiution  of 

applK»ble  to  the 

/ 

both  sexes;  first 

survey  is  more 

cholesterol  levels 

questions  of  dietary 

survey  m  1960  to 

focused  upon 

decreased  trom  1980 

causes  of  heart 

82hada 

examining  concvarent 

to  1982  to  1985  » 

disease. 

popuialion  of  3365: 

community  trends  in 

1987.  The  greatest 

. 

second  survey  in 

awareness  of  heart 

decline  in  serum  total 

1985  10  87 

disease  and  preventive 

cholesterol  was 

consisted  Of  a 

factors  Dietary  survey 

otjserved  in  the  65  to 

population  of  4545. 

methods  are  not 
discussed  in  this  paper. 

74  year  olds. 

Bush  1988 

Analysis  of  data  for 

•ariaWB ._ 

N/A 

Women  with  greater  than 

HANES  sun^ey  showed 

(Rrt.  17V 

analysis  o<  the 

women  from  9 

265  mg/dl  TC  are  at 

no  association 

retatonship  o(  diet 

prospectrve  studies: 

3X  greater  risk  of  Ml; 

between  dietary  and 

tosecum 

(Frammgham,  Tel 

HDL-C  ie  strongly 

ctoiesterol  «< 

Aviv.  NHANES) 

negatively  correlated 

wMnoft 

With  emptiasis  on 
HDL-C. 

a,id  is  an  independent 
predictor  of  CHD  m 
women.  For  each  10 
mg/dl  reduction  in 
HDL.  there  is  a  50% 
decrease  in  Ml;  k)w 
cholesterol  diet  or  high 
P/S  (Jiels  in  women 

1 

decrease  TC.  LDL-C. 
and  HDL-C:  obeao 
women  have  high  TC, 
LDL-C  and  tow  HDL-C. 

DagefMis1990 

Prospective _ 

451^6  men.  35  to  64 

12  year_ 

Baseline  history  through 
questionnaire. 

Adjusted  data  for  age 
High  senm  ctwiestefol 

Since  elevated  BP  is  a 

(Ref.  27). 

years:  Muftt-factors; 

rieh  factor  in  CHD. 

end  points  first 

i 

complete  medical 

was  posiliwely 

antihypertensiva 

•vent  CHD.  angina. 

evaluation  to  rule  out 

correlated  with  the  first 

medicatons  may  be  a 

Mi,  OHO  death. 

CVD  Cardwlcgist 

coronary  event  but 

confounding  risk 

Sutifects  tree  of 

diagnosed  angina. 

not  CHO  mortality. 

factor.  Welt-ccntroltcd. 

heart  disease  at 

enzyme  Isvets,  EKG^ 

Two-thirds  of  CHD 

beginning  of  study. 

Ml.  autopsy  data. 

incidence  is  due  to 
elevated  biood 
pressure,  smoking  and 
high  serum  cholestorof. 

Dyeit>erg  1989 

Crosa-^ectional  studf 

45  to  64  year  old 

25  yews  of 

Laboratory  analysis  of 

Inuits:  Fat  energy.  39%; 

Uncontrolled  lor  other 

(Ref.  40). 

o^  dietary  fats  and 

Oanstt  men  and 

data. 

blood;  n<ort)idily  data. 

P/S  taiw.  .84.  n-3 

nsk  (actors,  such  as 

serum  lipids  in  two 

Greenland  tnuit 

which  the  author 

PUFA  14g/day 

genetic  and  lifestyle 

population  groups 

mea 

admits  is  not  as  good 

Danes:  Fat  energy,  42%; 

differences. 

(in  Greenland  and 

^ 

among  the  inuMs  as 

P/S  ratK).  .24;  n-3 

Oemnerk). 

the  Danes. 

PUFA,  3g/1  day. 
Although  the  Inuits  have 
higher  fat  in-iake  than 
Danes.  Danes  have  a 
13:1  mcidence  of 
acute  ML  compared  to 
Greenlanders.  There  is 
a  highly  sigriificant 
daference  «  005) 

between  the  Dartes 
and  Inuits  in  all  of  the 
(nltnwirig  parameters: 
chotesteroi, 
tnglycerides,  LDL. 
VLDL.  and  HDL. 

Gramenzi  1990 

Case-control  study  oi 

Cases:  287  Italian 

5  years _. 

Food  frequency  and 

Acute  Ml  was  strongly 

Questionnaire  was 

(Re<.  51). 

impact  of  diet  on 

woMen,  with  history 

lifestyle  questionnaira 

associated  with 

verified  by  telephone 

CHD. 

of  acute  Ml. 
average  age  49; 
649  ConUols: 
patients  from  30 
hosprtals. 

frequency  of 
consumptk5n  of  meat, 
ham.  salami,  butter, 
total  fat  added  to  food 
and  coffee.  A  slight 
inverse  relationship 
was  observed  between 
consumption  of  fish, 
carrots,  green 
vegetables  and  fresh 
fruit 

in  only  10%  of  cases. 
Insensitive  dietary 
coilectkjn  (Food 
frequerKy  reported  as 
ksw.  medium,  or  high). 
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oris 

Results 

Comments  and 
assessment 

issota 

In  both  men  snd  women. 

The  survey  ia  not 

This 

tfie  distribution  of 

applicable  to  the 

a 

cholesterol  levels 

questions  ol  dietary 

decreased  trom  1980 

causes  of  heart 

Kinrent 

10  1962  10  1985  to 

disease. 

nds  in 

1987.  The  greatest 

heart 

decline  in  serum  total 

irevontive 

cholesterol  «ias 

i  survey 

observed  in  the  65  to 

lot 

74ye«rolds, 

his  paper. 

Women  wi«i  greater  than 
265  mg/dl  TC  are  at 

HANES  survey  showed 
no  association 

3X  greater  risk  of  Ml; 

between  dietary  and 

HDL-C  ie  sirongfy 

serum  cholesterol 

negatively  correlated 

aivl  IS  an  independent 

predictor  of  CHD  in 

women.  For  each  10 

mg/dl  reduction  in 

HDL.  there  is  a  50% 

decrease  in  Ml;  low 

cholesterol  diet  or  high 

P/S  diets  in  women 

decrease  TC,  LDL-C. 

and  HOt-C:  obese 

women  have  high  TC. 

LDL-C  and  low  HDL-C. 

throogh 

Adjusted  data  for  age 

Since  elevated  BP  Is  a 

High  serun  choiestefol 

hah  factor  in  CHD. 

ical 

waa  posiliwefy 

antihyportensiva 

correlaiBd  wtti  the  first 
coronary  event,  but 
not  CHD  mortality. 
Two-thirds  of  CHD 
incidence  is  due  to 
elevated  blood 
pressure,  srrwklng  and 
high  serum  chotestorof. 

Inuits:  Fat  energy.  39%; 
P/S  (alio.  J4;  tv-3 
PUFA  14g/day 
I  Danes:  Fat  energy,  42%; 
P/S  ralK).  .24;  n-3 
PUFA.  3g/l  day. 

Although  the  Inuds  have 
higher  fat  iniake  than 
Danes.  Danes  have  a 
13:1  incidence  of 
acute  Ml,  compared  to 
Greenlanders.  There  is 
a  highly  significant 
d«erence(<005) 
between  the  Dartes 
and  Inuits  in  all  of  the 
tollowtftg  parameters: 
cholesterol, 
triglycerides.  LDL, 
VLDL,  and  HDL. 

Acute  Ml  was  strongly 
associated  with 
frequency  of 
consumption  of  meat, 
ham.  salami,  butter, 
total  fat  added  to  food 
and  coffee.  A  slight 
inverse  relationship 
was  observed  between 
consumption  of  fish, 
carrots,  green 
vegetabies  and  fresh 
fruit. 


medicatons  may  be  a 
confounding  risk 
factor.  Welt-controlted. 


Uncontrolled  for  other 
nsk  (actors,  such  as 
genetic  and  Itfestyle 
differences. 


Questionnaire  was 
verified  by  telephone 
in  only  10%  of  cases. 
Insensitive  dietary 
collection  (Food 
frequency  reported  as 
k>w.  medium,  or  high). 


, 
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Reference 

Study  design 

Study  population 

Duration 

Test/Methods 

Results 

Comments  and 

assessment 

Kesteioot  1989 

Cross-sectional  — 

Stratilied  random 

Cross-sectional.. 

Data  on  nutrition  were 

In  both  sexes,  satinted 

Adjustment  through 

(Rel.  68). 

•wnpting  In  42 

obtained  by  a  24  hour 

fat  Intake  increased        | 

multiple  regression 

counbes  of  Belgium 

food  record  method. 

both  total  cholesterol     1 

ar^aiysis  for  age. 

which  yieWed  5485 

and  HDL-cholestsrol. 

height,  »veight,  alcohol 

men  and  485S 

Also.  In  both  sexes, 

and  ctgarettes.  Other 

women. 

there  is  an  inverse 
relationship  between 
polyunsaturated  fat 
intake  and  HOL- 
cholesterol.  Dietary 
cholesterol  makes  rx> 
Independent 
contnbution  to  total 
serum  cholesterol  but 
increases  HDL- 
cholesterol  in  women. 

hlestyle  vanabtes  and 
other  food 

components  shoukj  be 
included  in  the  modeL 

Keys  1988 
(Ref.  70). 

Cross-sectional  ra- 

8829  Israeli  men,  40 

N/A 

In  the  original  study, 

When  intra-indivkJual 

Keys'  point  that  the 

analysis. 

to  60  years. 

Israeli  men  were 

variation  is  con-ected. 

relationship  behnreen 

divkled  into  6  groups, 

a  highly  significant 

serum  cholesterol  and 

• 

based  on  region  of 

relationship  between 

dietary  fat  can  not  be 

birth.  The  serum 

mean  dietary  fatty  acid 

understood  by  a  one- 

ctwiesterol was 

consumptkjn  and 

time  senjm  cholesterol 

■ 

measured  only  once. 

mean  serum 

measurement  is  well- 

Keys  redid  the 

cholesterol  appears. 

taken.  His  model. 

analysis  of  the  original 

which  was  developed 

\ 

Israeli  study,  using  a 
regression  model  he 
developed  with 
schizophrenics. 

in  schizophrenics,  has 
questionable 
represents  tiver^ess. 
The  auttws  from  the 
onginal  study  hava  not 
responded. 

Lnwik  1991 

Cross-sectional  aiudy 
of  dietary  fats  and 

539  healthy  elderly 
(aged  65  to  79y) 

N/A._ 

Nutritional  survey  within 

Among  men,  intake  of 

Thia  is  a  correlatio.Tal 

(Ref.  83). 

the  Dutch  Nutrition 

monounsaturated  tat 

ttudy.  and  therefore 

serum  cholesterol. 

Dutch  individuals; 

Surveillance  System; 

was  positively  arvj 

does  not  look  at 

after  exclusion  of 

food  consumption  data 

consistently 

individual  outcomes. 

Ihoae  using 

- 

assoaated  with  serum 

Since  elderfy  people 

cholesterol-lowering 

total  cholesterol. 

on  a  diet  were 

drugs,  antidiabetic 

Among  women,  intake 

excluded,  those 

medicatiofl,  end 

of  saturated  fat  was 

responsive  to  higfv 

thoae  on  a  dietary 

positively  associated 

cholesterol  diets  may 

regimen,  199  men 

with  serum  total 

have  been 

and  180  women 

chotest^ol. 

underrapresented. 

remained. 

MitcheU  1989 

Prospective  study 

3301  Mexican- 

9  years 

Mean  levels  of 
cardiovascular  risk 

In  both  men  and  women. 

The  current  nsk  factors 
might  not  fully  capture 

(Rei.  97). 

Americans  (1393 

ingiyoanae,  ana  nuiL- 

men.  1908  women); 

factors  were 

C  was  lower  m 

lifetime  exposure  to 

1877  non-Hispanic 

computed,  and  each 

Mexican- Americans 

risk  factors  Current 

whites  (835  men. 

subgroup  was  given  a 

tf»n  in  non-Hispanic 

risk  factors  might  not 

1042  women).  25 

cardiovascular  risk 

whites  alter  controlling 

acroun«  for  all  the 

to  64  years  of  age. 

score.  ECG's  have 
been  obtained  on  all 
subiects.  and  coding 
according  to  the 
Minnesota  criteria  has 
now  been  completed 
on  all  diabetic  subjects. 

for  age  and  sex,  norv 
Hispanic  white 
diatMtics  were  2.3 
lime*  as  likely  (no  a 
reported)  as  Mexicarv 
Amencan  diabetes  to 
haveECG  evidence  of 
ML 

vanance  in  CV 
outcome  Currently, 
only  detailed 
information  on 
dMbetics  has  been 
compiled  and 
analyzed;  would  like  to 
see  completed  study 

- 

<^ 

♦ 

on  healthy  individuals. 
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Table  1 

.—Lipids  and  Cardiovascular  Disease:  Epidemiological  Studies  (Science  Summary  Update)— Continued 

Reference 

Study  design 

Study  populatkxi 

Duration 

Test/Methods 

Results 

Comments  and 
assessment 

Pekkanen  1990 

Prospective  study  of 

2541  white  men,  ages 

10.1  years 

Baseline  measurements 

Among  those  with  CVD 

Well-controlled  study. 

(Re«.  108). 

seaim  lipids  and 

40  to  69:  both  free 

folk>w-up. 

obtained  as  part  of  the 

at  baseline,  those  with 

Measurements  were 

CHD  mortality. 

of  and  with  a 

Lipids  Research 

high  TC  levels 

complete;  dropout  rale 

history  of  CVD. 

Clinics  Program 
Prevalence  Study, 
annual  Idtow-up  for 
mortality,  not 

(>6.l9mmol/l),  hada 
risk  of  death  from  CVD 
(including  CHD)  3.45 
times  higher  (95%  CI 

extremely  low. 

V 

intervention.  Vital 
status  is  currently 
known  for  over  99.6% 
of  participants. 

1 .63  to  7.33)  than 
those  with  desirable 
total  cholesterol(TC) 
(<5.l6mml/l)For 

w 

LDL-C:  a  RR  of  5  92 
(95%  CI  2.59  to  13.51) 
for  >  4. 13  mmol/l 
compared  to  <3.35 
mmol/l.  For  HDL:  a 
RR  of  6.02  (95%  CI 
2.73  to  13.28)  for 
<.90  mmol/l 
compared  to  1.16 
mmol/l.  TC  and  LDL-C 
levels  were  also  sign, 
predctor  of  death  from 
CVD  in  men  without 
preexisting  CVD,  but  at 
a  lower  level  of 
absolute  risk  of  death. 
10  year. 

Pocock  1969 

Prospective  study  of 
relationship  of 

7725  British  men,  age 
40  to  59  years. 

7.5  years 

Bkxxf  samples. 

An  increase  in  TC  is 

Study  is  well-controlled 

(Ref.  109). 

standardized  for  hr  of 

associated  with  a 

werum  lipids  to 

day;  motbidity  and 

significant  increase  in 

ischemic  heart 

mortality  documented 

ttie  risk  of  ischemic 

disease.  British 

elsewhere. 

heart  disease.  A 

Regkxial. 

, 

decrease  in  HDL  is 
associated  with  a 
significant  increase  in 
the  risk  of  ischemic 
heart  disease. 
Triglycerides  are  not  a 
predictor  of  ischemic 

heart  disease  once 
other  factors  are 
controlled. 

Reed  1990 

Prospective  study  of 

514  sets  twins,  male. 

14  to  18  year 

Used  2  way  analysis  of 

Family  history  of 

Well-controlled  study. 

(Ref.  110). 

serum  ctioleseterol 

age  42  to  55  family 

variance. 

ischemic  heart  disease 

Data  collected  and 

andCHO. 

history  of  CHD,  TC, 
HDL-C,  physicians 
records,  death 
certificates. 

is  significantly  and 
independently 
correlated  with 
ischemic  heart 
disease.  Family  history 
is  a  better  predictor  of 
heart  disease  than 
blood  lipids. 

analysis  carried  out 
very  precisely. 

Shtmamoto 

Prospective  study  of 

2  cohorts: 

7  to  11  years 

Surveillance  through 

Animal  tat  intake 

This  study  examines 

1989  (Ref 

the  relationship  of 

1.  2257  men  and 

investigation  all 

doubled  in  men  ages 

many  risk  factors  and 

121). 

animal  fat  intake  to 

women,  ages  40  to 

hospitalized  cases  plus 

40  to  59  from  4.5%  of 

many  outcomes  (all 

CHD. 

69  at  t>aseline. 

six  other 

daily  cak)ries  in  1969 

CHD,  and 

followed  from  1963 

ascertainment 

to  9.6%  in  1980  to 

hemorhhagic  stroke, 

to  1966  to  1973. 

sources:  national 

1983;  significant 

and  cerebral  infarct). 

2.  271 1  men  and 

insurance  claims. 

upward  shifts  occurred 

The  nutrition  survey 

women,  ages  40  to 

reports  t>y  local 

in  the  means  and 

were  administered  to  a 

69  at  baseline. 

physicians,  ambulance 

distribution  of  serum 

sample  of  the  men. 

followed  from  1972 

records,  death 

total  cholesterol  and 

Nutritional  intake  was 

to  1975  to  1983. 

certificates,  reports  by 
public  health  nurses 
and  health  volunteers, 
and  risk  factor  surveys. 

serum  total  protein  in 
every  age  and  sex 
group.  Age-adjusted 
incidence  from  CHD 
sfK>ws  no  significant 
change  overall  during 
the  2  decades.  For 
men  and  women  ages 
70  and  older,  tfiere 
was  no  significant 
trend  for  CHD 
incidence  except 
sudden  death  and  all 
CHD  in  women,  wtiich 
increased  significantly. 

calculated  by  a 
standard  Japan  Food 
Tables.  The  porton  of 
the  study  that  relates 
diet  to  outcome  uses 
ecologic  data,  which 
suffers  from  ecologw 
fallacy. 

ember  27,  1991  /  Proposed  Rules 


>iES  (Science  Summary  Update)— Continued 


Results 


Comments  and 
assessment 


Among  those  with  CVD 
at  baseline,  those  with 
high  TO  levels 
(>6.l9mmol/l).  had  a 
risk  of  death  from  CVD 
(Including  CHO)  3.45 
times  higher  (95%  CI 
1.63  to  7.33)  than 
those  with  desirable 
total  cholesterol(TC) 
(<5.l6mml/l)  For 
LDL-C:  a  RR  of  5  92 
(95%  CI  2.59  to  13.51) 
for  >4.13  mmd/l 
compared  to  <3.35 
mmol/l.  For  HDL;  a 
RR  of  6.02  (95%  CI 
2.73  to  13.28)  for 
<.90  mftx))/l 
compared  to  1.16 
mmol/l.  TC  and  LDL-C 
levels  were  also  sign, 
predictor  of  death  from 
CVD  in  men  without 
preexisting  CVD,  but  at 
a  lower  level  of 
absolute  risK  of  death. 
10  year. 

An  increase  in  TC  is 
associated  with  a 
significant  increase  in 
ttie  risk  of  ischemic 
heart  disease.  A 
decrease  in  HDL  is 
associated  with  a 
significant  increase  in 
the  risk  of  ischemic 
heart  disease. 
Triglycerides  are  not  a 
predictor  of  ischemic 
heart  disease  once 
otfier  factors  are 
controlled. 

Family  history  of 
ischemic  heart  disease 
is  significantly  and 
independently 
corelated  with 
ischemic  heart 
disease.  Family  history 
is  a  better  predictor  of 
heart  disease  than 
blood  lipids. 

Animal  fat  intake 
doubled  in  men  ages 
40  to  59  from  4.5%  of 
daily  calories  in  1969 
to  9.6%  in  1980  to 
1983;  significant 
upward  shifts  occurred 
in  ttie  means  and 
distribution  of  serum 
total  cholesterol  and 
serum  total  protein  in 
every  age  and  sex 
group.  Age-adjusted 
incidence  from  CHD 
stK>ws  no  significant 
change  overall  during 
the  2  decades.  For 
men  and  women  ages 
70  and  older,  there 
was  no  sigrMficant 
trend  lor  CHD 
inciderK;e  except 
sudden  death  and  all 
CHD  in  women,  wtiich 
increased  significantly. 


Well-controlled  study. 
Measurements  were 
complete:  dropout  rate 
extremely  low. 


Study  is  well-controlled 


Well-controlled  study. 
Data  collected  and 
analysis  carried  out 
very  precisely. 


This  study  examines 
many  risk  factors  arxJ 
many  outcomes  (all 
CHD,  and 

hemorhhagic  stroke, 
and  cerebral  infarct). 
The  nutrition  survey 
were  administered  to  a 
sample  of  the  men. 
Nutritional  intake  was 
calculated  by  a 
standard  Japan  Food 
Tables.  The  portion  of 
the  study  that  relates 
diet  to  outcome  uses 
ecologic  data,  wtiich 
suffers  from  ecologk: 
fallacy. 
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Table  1.— Lipids  and  Cardiovascular  Disease:  Epidemiological  Studies  (Science  Summary  Update)— Continued 


Reference 


Study  design 


Stattery  1988 
(Ret.  123). 


Sprafka  1990 
(Ref.  128). 


Stephen  1990 
(Ref.  133). 


Ecological 
comparison:  CHD 
mortality  and  food 
consumption  trends 
Fat  content  (SA) 
used. 


Study  population 


Duratkjn 


Cross-sectional  study 
of  serum 
ctwiesterol  and 
OlD  nKXtality. 


Cross-sectioral . 


Steyn  1990 
(Ref.  134). 


Irxlividuals  wfw  died 
of  CHD  and  dietary 
data  during  the 
same  period. 


A  set  of  Minnesota 
residents  age  25  to 
74  in  1980  to  82, 
and  anotf^er  set 
age  25  to  74  in 
1985  to  1987. 


1909  to  1989 
(71  years). 


Test/Methods 


N/A.. 


Total  US  population 
studies  Included  8 
to  20,000  subjects 
all  ages,  both 
sexes. 


Cross-sectional  study 
of  dietary  Intake 
and  serum  hpids. 


Sytkowski  1990 
(Ref.  137). 


Prospective  study  of 
serum  lipids  and 
CHD. 


976  ractatty-mixed 
subjects  aged  15  to 
64. 


64  years.. 


3  male  cohorts,  who 
were  50  to  59  year 
OM  in  1950,  1960, 
1970.  No.  subjects 
in  each:  485,  464, 
514. 


Each  cohort 
was  folk>wed 
for  10  year. 


Dietary  data: 

1 .  Food  balance  sheets. 

2.  Food  disappearance 
data. 

3.  Household  surveys 
from  Food  Agriculture 
Organization, 
Ecotkhtmc  Research 
Service  USD  A 
Population  data  vital 
statistk^s  publication. 


Analysis  of  covariant 
means  arxl  frequency 
distributions. 


Results 


(Comments  arxt 
assessment 


Cross-sectional .. 


Results  were  compiled 
from  all  ttie  studies 
earned  out  in  tt>e 
United  States  in  wfiich 
assessment  of 
individual  dietary 
intake  had  been 
earned  out  and  wfiere 
information  on  fat 
intake  had  t>een 
reported. 


Food  intake  was 
cak:ulated  from  a 
dietary  questior>naire, 
which  included  a  24- 
hour  dietary  recall. 
Multiple  lir>ear 
regression  was  carried 
out  from  men  and 
women  separately. 


Risk  factor  assessment 
TC,  BP.  smoking, 
stress  management 


Up  to  1950  increase  in 
CHD  mortality  in  45  to 
54  year  okj  and  55  to 
64  year  age  groups. 
Mid  1960's  to  1978 
decline  in  CHD 
mortality  in  same  age 
groups  Percent  of 
total  calones  from  fat 
inCTease  from  1090  to 
1960  Fats  and  oils 
contnbuted  to  40%  of 
total  dietary  fal 

Between  1980  to  1982 
and  1985  to  1987. 
serum  total  cholesterol 
declined  significantty 
by  5.2mg/dl  in  men 
and  5.8  mg/dl  m 
women.  HDL 
decreased  1 .6  mg/dl 
in  men  and  0.9  mg/dl 
in  worrien.  The 
mortality  from  CHD 
declined  20.1%  in 
men  and  12.9%  in 
women  from  tt>e  1981 
survey  to  the  1985 
one. 
Fat  intakes  rise  from 
34%  energy  m  tfie 
1930s  to  41%  in 
1960,  then  falling 
steadily  to  36% 
energy  in  1984.  This 
trer>d  was  seen  for  aU 
age  and  sex  groups. 
These  results  differ 
markedly  from  food 
supply  trerxis  and 
indKate  a  fall  m  U.S. 
fat  intake,  wtuch 
preceded  trie  decline 
in  heart  disease 
mortality. 
There  was  a  significant 
indepervlent 
correlation  between 
serum  total  cholesterol 
and  the  tolkjwing: 
dietary  intake  of 
saturated  fat.  intake  of 
polyunsaturated  fat, 
ttie  P/S  ratio,  and  the 
intake  of  cfKilesterol. 


43%  reduction  in  10 
year  risk  of  death  from 
CVD  in  1970 
compared  to  1950 
group:  and  a  60% 
reduction  in  10  year 
mortality  rate  in  those 
wtw  were  free  of  CVD 
at  base  line.  Risk 
factors  status  in  1970 
and  1950  groups:  from 
base  line  TC  dropped 
22  V8  12  mg/dl; 
smoking  deaeased 
56%  vs  34%  and 
hypertenskjn 
decreased  from  36% 
v8  20%. 


Limitation  on  availability 
of  accurate  dietary 
data  Ecological  data 
does  rx>t  prove  causal 
relationship  Latency 
period  t>etween 
char>ge  m  diet  and 
char>ge  m  nsk  of  CHD 
(10  to  20  year)  Data 
did  suggest  a  trend 
toward  decrease  in 
SFA  and  cfidesterot 
preceded  national 
decline  in  CHD. 

Multipte  conlounders  rtol 
adjusted. 


The  data  here  is 
consistent  with  lat 
intake  tieing  a  factor  m 
heart  disease  This 
study  IS  of  vahje  to 
show  that  data 
gathered  from  food 
balance  figures  are 
misleadir>g.  by  not 
allowing  tor  waste  or 
spoilage  and  includes 
food  used  for 
purposes  otner  than 
fHjman  consumption. 


Tfiis  study  uses  within- 
population  data,  rather 
tfian  interr\alional 
comparison  Although 
this  reduces  tfie  effect 
from  genetic  and 
environmental 
differences,  ttiere  are 
still  many  unkryjwn 
lectors,  which  may 
impact  upon  ttie 
relationship  t>etween 
nutrients  and  total 
serum  cholesterol. 

Well-controlled  study.  A 
decline  m  incklerK^e  of 
CVD  and  improved 
rriedical  interventions 
can  not  be  nilad  out 
as  contributing  to  the 
deckne  in  mortality. 
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Table  l.— Upids  and  CAROtovASCOtAR  Disease:  Epidemiological  Studies  (Soence  Summary  Update)— Continued 


Reierence 


Trewisan  1990a 
(Ref  1391, 


Trevisan  1990b 
(Ref.  140). 


Study  design 


Cross-sectional  study 
of  dietary  fats  arvj 
seaim  lipids. 


Study  population 


Cross-sectiortal  study 
of  diet  and  serum 
ctwiesterol. 


4903  ttaSan  men  and 
women,  age  20  to 
59  year,  part  of  the 
RaKan  Nvie 
Communities  Study. 


Van  Horn  1990 
(Ref.  143). 


Multicentsr  cross- 
sectional  study  of 
the  relation  d  &en 
10  serum  lipids. 


10.600  men  and 
women,  ages  20  to 
59.  randomly 
selected  from  each 
Of  rune 
commurvties 
throughout  Italy. 


51 11  Iree-living  men 
and  women,  black 
and  white,  1810  30 
years  old  dunng  the 
period  1985  to 
1966. 


Duration 


M/A 


Cross-sectional 


Test/Methods 


MenMew  administered 
PUFA  and  CHO  na>i. 

food  frequerxiy. 


Interview-adminislered 
food  frequency 
questionnaire. 


1  year.. 


Assessment  interviews 
dnical  ipids 
psychosocial 
anthropometric 


Results 


IrwreMe  in  frequency  of 
consumption  of  butter 
correlated  »wth 
increase  wt  serum 
ctiolestarol  ar«j 
glucose  in  men  and 
with  glucose  in 
women,  dive  oil  and 
vegetatile  o<l  intake  is 
inversely  associated 
with  sefum  cholesterol, 
glucose  and  systolic 
blood  pressure 


In  tKMh  sexes,  serum 
clx)lesterol  increased 
wrth  higtier 
consumption  of  foods 
with  high  fat  content 
Tnese  findings  were 
independent  of  any 
possible  confounding 
effect  of  age, 
adioosity,  alcofxil 
in^ke  and  cigarette 
smoking. 

Part  of  CARDIA  Study, 
fat  consumption 
significantly  correlated 
witf<  serum  cholesterol 
in  wt>jte  men  and 
women  age  28  to  30 
BMI  was  positvely, 
significantly  correlated 
with  TC.  LDL-C  m  all 
race  and  sex  groups 
Education  was 
positively  associated 
with  HOL-C  in  black 
and  white  men  and 
women.  HDL  was 
negatively  associated 
with  carbohydrate 
regardless  of  race  ar«l 
sex  in  25  to  30  year 
old  group  BMI  was 
significantly,  and 
negatively  correlated 
with  HDL  in  black  and 
white  men  arxt  in 
tilack  women 


Comments  arxl 
assessment 


Data  was  ac^usted  tor 
many  conlourHJer*. 
The  Italian  population 
does  not  consume 
very  much  com.  or 
sunfkjwer  oil  Tfus 
study  grouped  corn, 
soytiean  and  sunflower 
oil  all  as  PUFAs 
Frequency  of 
consumption  of  53 
food  items,  then 
selected  top  14  of  the 
35  to  use  to  calculate 
attierogenic  index  arxl 
amount  {sfnaN, 
medium  or  large). 

Tt>e  detail  of  the  food 
questionnaire  was  not 
sufficient  to  conclude 
that  fat  as  a  specific 
nutrient  is  responsit)le 
for  the  increase  in  the 
mdivkjual  risk. 


MettKxl  of  assessment 
of  diet  validated  and 
reliat>le  for  white  men 
arxl  women,  but  not 
for  blacks  Multiple 
factor  analysis  across 
sutjgroups  results  in 
inconsistent  arxl 
erroneous  findings  in 
sut>groups. 
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Results 


I  in  frequency  ol 
consumptioo  ol  txrtter 
correlatad  «Mth 
increase  n  senim 
cndestarot  and 
glucose  in  men  and 
wAh  glucose  in 
women.  Olive  oil  and 
vegetable  oil  intake  is 
inversely  associated 
with  sefum  cholesterol, 
glucose  and  systolic 
blood  pressure 


In  boV)  sexes,  serum 
ctiolesterol  increased 
with  higher 
consumption  ol  foods 
with  high  fat  content. 
Tnese  findings  were 
independent  of  any 
possit)le  confounding 
effect  of  age, 
adioosity,  alcotiol 
intake  and  cigarette 
smokir>g. 

Part  of  CARDIA  Study, 
fat  consumption 
wgnificantty  correlated 
with  senjm  cholesterol 
in  wMte  men  and 
women  age  28  to  30 
BMI  was  posiLvely, 
significantly  correlated 
wttn  TC.  LDL-C  m  all 
race  arxf  sex  groups 
Education  was 
positively  associated 
with  HDL-C  in  black 
and  white  men  and 
women.  HDL  was 
negatively  associated 
with  cart)ohydrate 
regardless  ol  race  and 
sex  in  25  to  30  year 
old  group  BMI  was 
significantly,  and 
negatively  correlated 
with  HOC  In  black  and 
white  men  and  in 
black  women 


Comments  and 
assessment 


Data  was  ac^usted  lor 
many  conloonders. 
The  Italian  population 
does  not  consume 
very  much  com.  or 
sunfk}wer  oil  This 
study  grouped  corn, 
soytjean  and  sunflower 
oil  all  as  PUFAs 
Frequency  of 
consumption  of  53 
food  items,  then 
selected  top  14  of  the 
35  to  use  to  calculate 
atfierogenic  index  and 
amount  (smaR, 
medium  or  large). 

Tfie  detail  of  the  food 
questionnaire  was  not 
sufficient  to  conclude 
that  fat  as  a  specific 
nutrient  is  responsit>le 
for  ttie  increase  m  the 
individual  risk. 


Mettxxl  of  assessment 
ol  diet  vahdated  and 
reliable  for  wtnte  men 
arxl  women,  but  not 
for  blacks  Multiple 
factor  analysis  across 
sut>groups  results  in 
inconsistent  and 
erroneous  findings  in 
subgroups. 
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Table  1 

.—Lipids  and  Cardiovascular  Disease:  Epidemiological  Studies  (Science  Summary  Update)— Continued 

Reference 

Study  design 

Study  population 

Duration 

Test/Methods 

Results 

Comments  and 
assessment 

Yamori  19fl9 

1  year 

BP,  clinical  dietary 

Prelimir>ary  report  ol 

Lack  of  sufficient  detail 

(Ref.  146). 

multicenter  cardiac 

countries  100 

factors  CVD  risk 

Cardia  Study,  specific 

of  dietary  fat 

study  of  the  relation 

males  and  100 

factors.  Dietary: 

regions  in  Ctiina  have 

assessment;  difficult  to 

of  diet  to  serum 

females  50  to  54 

Potassium,  cateium, 

high'BP,  high  salt 

draw  corK:lus<ons 

• 

lipids. 

year. 

protein. 

intake  (13  to  16  g/ 
day),  K  and  Ca  intake 
k>w  in  China  and 
Japan.  Together  liigh 
Na  k>w  K  and  Ca 
result  in  high  BP  and 
therefore  increased 
nsk  for  CVD  Caucasia 
in  USSR  have  tow  TC 
(172  mg/dl),  high 
protein  Cultural  habits 
to  boil  meat  which 
reduced  fat  and 
choleaterol,  have  k>w 
incidence  of  CVD  in  7 
community  centers  in 
Japan  in  which  Na 
consumptton  in  liigli 

regarding  dietary  fat 
and  heart  disease. 

■ 

have  increased 
incidence  of  stroke 
and  stomach  cancer. 

Table  2.— Lipids  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update) 

Reference 

Study  design 

Study  population 

Duration 

Method/test/dose 

Results 

Assessment/comment* 

Abbott  1990 
(Ref.  2). 

Diet  Intervention, 
(lipoprotein 

7  NonDiabetic  (ND) 

7  NIDDM,  Pima 

5-7  W66ks 

SolkJ  food      

Consumpton  of  high 

Since  LDL-C  was 

diet  1;  high  fat. 

1.  High  fat  42%  of 

cartxjhydrate  diet,  by 

decreased  m  both  ND/ 

metabolism,  self 

Indians  age  NO  32 

5wKs. 

calories. 

both  ND/ NIDDM 

DIDDM  by  high 

controlled. 

yr,  1  female  age. 

diet  2:  low  fat. 

2.  High  Carbohydrate 

groups,  reduced  LDL- 

carbohydrate.  k}w  fat 

NIDDM  39  (3  female 

high 

(65%).  low  fat  (21%) 

v^  teVGiS. 

diet  gives  support  for 

crossover). 

carbohydrate, 

of  cakxies. 

Fractional  clearance  and 

a  general  population 

5  to  7  wks. 

total  VLDU  LDL-C, 

strategy  to  tower 

■     - 

and  apoprotein  B 
urtchanged. 
Plasma  VLDL  TG 
increased  by 
cartx>hydrale  diet. 

serum  cholesteroL 
Small  number  of 

subjects. 
Well  designed  study. 

Bagglol988 
(Ref.  4). 

Metabolic  study  of 
impact  of  impact  of 
dietary  fats  on 
serum  lipids 

6week 

Low  fat  diet 

Found  decrease  in  TC 

Small  number  of 

Metabolic  ward 

5  week/diet 

Hwh  fat  olive  oil 

(-9.5%),  LDL-C 
(-12.2%)  TG  (-25/ 
5%)  in  olive  oil 

subjects,  well  designed 

and  well  controlled  for 

compliance. 

(Controlled). 

enriched  diet  HDL 

unchanged;  Okve  oa 

rich  in  oleic  acid 

(CI  8:1). 
Diet  comiBliance 

measured:  Fatty  add: 

profiles  of  RBC 

membranes  before 

and  after  diet;  olive  oil 

used  in  food. 
High  fat  diets  in 

Mediterranean 

countnes  but  tow  CHD 

death  rates. 

'■  Bams  1990 

Dietary  intervention 

315  Dutch  inales  28- 

2  weeks  

Representative  of  Dutch 

BMI,  body  fat,  waist/hip 

TC  levels  wrthin 

(Ref.  5). 

and  lifestyle  study. 

29  yr,  free-living. 

population;  fat  39%  of 

ratto,  intra-abdomirial 

population  very  large. 

Evaluation  of  diet  by 

selected  based  on 

cak>hes;  carbohydrate: 

fat  and  ateohol 

Actual  TC  range  much 

1 

questionaire  and 

BMI. 

43%  of  cakxies. 

positively  associated 

larger  witfon  population 

diet  records. 

cholesterol:  128  mg/ 

with,  TC,  TG  Afcohol 

than  predicted  by  Keys 

Subjects  divkled  into 

kcal. 

(%)  strongly  -nd 

equation. 

cohorts. 

mdependently 
associated  with  TC 
and  HDL-C. 

^ 

- 

r     •. 
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Table  2.— Uphjs  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update)— Continued 


Reterence 

Study  design 

Study  population 

Duration 

Method/test/dose 

Results 

Assessment/comme.Tts 

Berry  1991 

Randomized  dietary 

26  healthy  males 

12week.'diet, 

High  MUFA  diet  high 

Total  serum  cholesterol 

Well  designed  and 

(Rel.6). 

(otervention  (cross- 

32 wk  study. 

FUFA  diet  (each  32% 

reduced  by  MUFA  and 

conducted  study  Short 

over). 

of  total  calories);  solid 

PDF  A  diets:  (MUFA: 

duration,  small  n'jn*er 

Evaluation  of  dwt  t>y 

foods. 

9-10%;  PUFA:  16%). 

of  subjects,  one 

dwt  records. 

■ 

^ 

TG  and  HDL  unchanged 
by  ttie  diets.  Lipid 
peroxidation 
(measured  tiy 
thiobartjiturlc  acid 
reactive  substance 
activity)  increased  on 
PUFA  enriched  diet 

Suggested  that  PUFA 
diet  couki  cause 
oxidative  stress. 

Compliance  measured  by 
RBC  membrane  fatty 
acid  composition. 

gender. 
Authors  suggest  MUFA 
"Ssrwt  only  k>wers  TC  t)ut 

may  reduce 

atherogernc  potential 

from  oxidized  LDL 

Boyd  1990 

Randomized  dfetary 
intervention. 

1  year 

Test  diet:  Low  fat  (Cet 

Low  fat,  high 

Analyzed  only  one 

(Ref.  9). 

ofwtiich  >50% 

JVH. 

decreased  from  37% 

carbohydrate  diet 

sample/interval. 

! 

had  mammographic 

down  to  21%  of 

reduced  serum 

Suggested  the  use  of 

(tysptasia. 

calories;  cartxjhydrates 

cholesterol  levels  most 

serum  cholesterol 

Free  Nving  ..„ 

irK:reases  from  44% 
up  to  52%  of  total 
calories. 
Control  diet:  habitual  diet.. 

in  women  wt>o  had  the 
highest  basal 
cholesterol  levels. 
Results  suggest  ttiat 
women  arxJ  men 
respond  similarly  to 
low-fat  diet 

levels  as  a  monitor  for 
dietary  compliance 
compared  to  estimates 
from  food  records. 
Results  suggest  women 
and  men  respond 
similarly  to  tow  (at  diet 

Brintoo  1990 

Self^»ntroned 

13  (5  male  &  8 

4  wk  rurvin;  2 

2  Diets 

Used  radiolabeled  apo  1 

Diets  were  at  extremes 

(Ro«.  11). 

metatx*c  ward 

female);  Mean  age: 

diets;4w1( 

1.HSFAfat42%o» 

and  II  to  measure  FCR 

(42%)  vs  a  very  kjw 

rtKly  of  tf«  effect 

24  yr.  BMh  22  9. 

pertfiet 

calories  P/S  0.1. 

(fractional  ca*atx>lic 

fat  diet  (9%):  diets 

of  (ftetary  lipids  on 

2  LSFA  fat  9%  of 

rate  and  TR  (transport 

were  short  term  (2 

lipoprotein  and 

calories  P/S  1. 

rate). 

wk);  highly  variable 

apoprotein 

Solid  food  dieu,  intake 

SwitcJi  from  HSFA  to 

results:  TR  not 

metabolism. 

adjusted  to  maintain 
individual  energy 
requirements. 

LSf  A  diet  decreased 

HDL-C  by  29%  while 

apo  All  <M  not  change. 
FCR  of  APO  1  increased 

11%andTR 

decreased  14%. 
FCR  apo  All  increased 

5%. 
LPL  decreased  23%  ML 

decreased  17%. 
increase  in  clearance  of 

HDL  and  decrease  in 

synttiesis. 
Within  each  diet  group 

related  to  apo  Al  FCR 
but  not  apo  Al  TR. 
Diet  infkjence  apo  Al  TR 
which  may  account  for 
decrease  in  HLD-C. 

measured  direct  but  by 
formula  which  could 
lead  to  stabstical 
artifact 
Composition  of  tiaseline 
diet  not  specified. 

Brown  1990 

Drug/diet  intervention 

120  men  62  year  high 

2.4  yr. -. 

1.  Lovasatin  (40  mg/ 

Serum  lipid  profiles  and 

Well  designed  study. 

(Ref.  12). 

study,  randomized. 

riskCVD. 

d)  +  Colestiix)t  (30  mg/ 

artenographk;  analysis 

Change  in  CHD 

dcut>le  t>lnd 

a 

d). 

2.  Niacin  (4  mg/ 

d) + Colestipol  (30  mg/ 
d). 

3.  PlacetM  or  Colestipol.... 
All  sutijects  on  low-fat 

diet 

used  to  evaluate  drug 
treatment-diet 
Lovastatin  <i- colestipol 
reduced  LDL  46%, 
increased  HDL  13%. 
progression  of  lesion 
kmrted  to  21  %. 
regression  increased 
32%. 

assessed  visually  and 
quantitatively  by  2 
experienced  blinded 
observers. 

Niacin + colestipol 
reduced  LDL  32%. 

increaed  HDL  43% 

decreased  progression 

25%,  regression 

increased  to  39%. 
Diet  reduced  LDL  7% 

and  increased  HDL 

5%. 
Aggressive  drug 

intervention  reduced 

incidence  and 

frequency  of  Ml  by 

73%. 

tnber  27,  1991  /  Proposed  Rules 


Science  Summary  Update)— Continued 


/dose 

Results 

Assessment/comments 

high 

Total  serum  cholesterol 

Well  designed  and 

ich32% 

reduced  by  MUFA  and 

conducted  study  Short 

9s);sotid 

PUFA  diets:  (MUFA: 

duration,  small  number 

9-10%;  PUFA:  16%). 

of  subjects,  one 

TG  and  HDL  unchanged 

gender. 

by  ttie  diets.  Lipid 

Authors  suggest  MUFA 

peroxidation 

""arwt  only  lowers  TC  but 

(measured  by 

may  reduce 

thiobarbituric  acid 

atherogenic  potential 

reactive  substance 

from  oxidized  LDL 

activity)  Increased  on 

PUFA  enriched  diet 

Suggested  that  PUFA 

diet  could  cause 

^ 

oxidative  stress. 

Compliance  measured  by 

RBC  membrane  fatty 

acid  composition. 

at  diet 

Low  fat,  high 

Analyzed  only  one 

ifii37% 

cartwhydrate  diet 

sample/interval. 

Of 

reduced  serum 

Suggested  the  use  of 

ohydrates 

cholesterol  levels  most 

serum  cholesterol 

1)44% 

In  women  wtio  had  ttie 

levels  as  a  monitor  for 

total 

highest  basal 

dietary  compliance 

cholesterol  levels. 

compared  to  estimates 

oitual  diet.. 

Results  suggest  that 

from  food  records. 

women  arxl  men 

Results  suggest  women 

respond  similarly  to 

and  men  respond 

low-fat  diet 

similarly  to  low  fat  diet 

Used  radiolabeled  apo  1 

Diets  were  at  extremes 

ifcof 

and  II  to  measure  FCR 

(42%)  vs  a  very  low 

3.1. 

(fractional  ca*abolic 

fat  diet  (9%);  diets 

of 

rate  and  TR  (transport 

were  short  term  (2 

1. 

rate). 

wk);  highly  vahable 

Intake 

Switch  from  HSFA  to 

results;  TR  not 

aintatn 

LSf  A  diet  decreased 

measured  direct  but  by 

«^gy 

HDL-C  by  29%  while 

formula  which  could 

apo  AN  did  not  change. 

lead  to  stabstical 

FCR  of  APO  1  inaeased 

artifact 

11%  andTR 

Composition  of  tiaseiine 

decreased  14%. 

diet  not  specified. 

FCR  apo  All  increased 

5%. 

LPL  decreased  23%  HL 

decreased  17%. 

Increase  in  clearance  of 

HDL  and  decrease  in 

synthese. 

Within  each  diet  group 
MLO-C  was  inversely 
related  to  apo  Al  FCR 
but  not  apo  Al  TR. 

Diet  influence  apo  Al  TR 
which  may  account  for 
decrease  In  HLD-C. 

Img/ 

Serum  lipid  profiles  and 

Well  designed  study. 

1  (30  mg/ 

artenographic  analysis 

Change  m  CHD 

used  to  evaluate  drug 

assessed  visually  and 

1 

treatment-diet 

quantitatively  by  2 

1  (30  mg/ 

Lovastatin  +  colestipol 

experienced  blinded 

reduced  LDL  46%, 

observers. 

olestipol... 

increased  HDL  13%. 

ow-fal 

progression  of  lesion 

kmitedto2l%. 

regressionlncfsased 

32%. 
Niacin -t- colestipol 

reduced  LDL  32%, 

increaed  HDL  43% 

decreased  progression 

25%,  regression 

increased  to  39%. 
Diet  reduced  LDL  7% 

and  Increased  HDL 

5%. 
Aggressive  drug 

intervention  reduced 

irx:iderx»  and 

frequency  of  Ml  by 

73%. 
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Table  2.— Lipids  and  Cardiovascular  Disease:  Cunical  Studies  (Soence  Summary  Update)— Continued 

Reference 

Study  design 

Study  population 

Ouratkxi 

Method/test/dos* 

Results 

Assessmer?t/commer«s 

Buchwald  1990 

Surgical  InterventKyi 

Randomized  trial  of 
HIeal  bypass 

838  men/women  51 

9.7  yean _... 

Heal  t>ypass  417  control 

Surgical  Intervention 

Can  not  ethwaify  have 

(Ret.  14). 

year  old,  high  risk. 

421  surgery. 

rincreased  TC  23%, 

control  wtuch  does  not 

Ml  survivors  90% 

LDL  37%  and 

receive  drug  or  dtet  to 

surgery  and  serum 

men. 

increased  HDL  14.3%. 

tower  serum 

Rpids  and  CHO  risk. 

decreased  morbidity 

cholesterol. 

due  to  CHD  (44  vs 
32),  reduced  recurrent 
Ml  events  (39  vs  24), 
reduced  death  all 
causes  (62  vs  49). 
Both  groups  were  on 
AHA  Phase  II  diet 

Good  study. 

Bun'  1989  (Ref. 
16). 

Dietary  intervention  — 
Randomized 

201'^  male  survivors 

2  year 

Experimental  dtets  plus 

No  significant  diflererx:es 

Differences  between 

of  Ml;  mean  age 
56;  Wales. 

^   7**^* •■■■ 

control. 
1.  Low  fat  (30%) 

In  fat  or  tt)er  group 
with  respect  to  Ml 

compliance  to  diets  on 

Evaluation  of  diet  by 
diet  questior^aires. 

fat  and  control  group 

4  groups; 

1.  reduce  fat  intake; 

2.  P/S  of  1.0 

death,  total  mortality 

very  small:  both  at 

3.  Fish  (200-400  g)  per 

or  reinfarction. 

about  32%  fat  ad  0  78 

i 

2.  increase  P/S  ratio; 

wk. 

Total  mortalrty  tower  m 

P/S  ratio. 

3.  increase  fish 

4.  Fiber  (cereal)  leg/ 

fish  group  (29%)  at  2 

TCIe«0.l4mmol/l  In 

intake; 

day. 

years,  no  difference  in 

tow  fat  group  (3  to 

4.  Increase  fibre 

IHD  events. 

5%). 

intake 

. 

Fiber  group  had  slightly 
kjwer  survival  rate. 

Fiber  compliance  better 
I9g/day  vs9g/day 
control  group  Dilficult 
to  control  dietary 
intake. 

r,ohh1991 

Drug  and  diet 

70  men/¥W)men,  high 

3  wk/diet  10 

High  Fat  diet  vs  Low  Fat 

Found  no  diet-drug 

Did  not  do  cross-overs. 

(Ref.  18). 

intervention 

risk  hereditary  and 

day  washout 

diet  Lovastatin  (40 

synergism  in  reduction 

many  patients  were  in 

Randomized,  double 

ermironmental 

mg/day)  (dnjg). 

of  btood  ctx>lesterol. 

advanced  disease 

blind,  crossover. 

factors. 

Lovastatin  reduced  bkxxj 

state,  more  patients 

Evaluation  of  diet  by 

chotesterol  on  both 

(80%)  had  reduced 

diet  records. 

tow  and  high  fat  diets. 

cnolesteroi  levels  on 

Metabolic  ward -     . 

* 

\om  tat  diet  but  had 
smaller  reductioa 

Cohen  1988 

Dietary  intervention. 

12  healthy  mates,  20- 

3days, 

Intake  response:  fat  and 

Measured  the  effect  of 

Well  designed  and 

(Ref.  19). 

effect  of  dietary  fat 

25yrokl. 

nontastsd 

btood  lipids— lest  fat 

fat  consumption  on 

executed  study 

on  serum  lipids. 

exercised,  non- 

subiects. 

was  cream  [11% 

senimTG. 

Changes  m  serum  TG 

• 

-    controlled. 

smokers,  normal 

C14:a,  30%  C16:0; 

In  response:  40  g 

varied  linearty  »»ith  fat 

glucose  toteranca. 

14%Cl8:0and27% 

cream =251  mg/dl;  80 

content  (SFA 

norvobese. 

C18:11. 
Fat  intake: 

1.40g 

2.  80  g ....    

gcream=S03  mg/dl; 
120gcream  =  712 

mg/dl. 
In  normal  healthy  males 

predomirutely)  of  test 
meal 
Fat  intake  test  wittiin 
hmrts  ol  how  used  m 

3.  120g _ 

the  serum  TG  levels 
were  proportional  to 
ttie  amount  of  tat 
eorwumed. 
Maximum  response  to 
test  intake  was  at  2  hr 
Test  followed  tor  8  hr. 

general  population. 

Curzio  1989 

Dietary  intervention, 
randomized,  free- 

124  mate,  female  6 

6  month 

tu>w  fat.  high 

Compared  to  baselme 

tJecrease  In  total 

(Ref.  26). 

mo  >61/gp. 

carbofiydrate  dwt 

values  in  1987,  both 

chotesterol  and  LDL 

living,  diet 

hyper  chotesterote- 

group's  serum 

cholesterol  In  norv 

counseling. 

mic  hypertensive 
patients,  age  56.5 
year. 

. 

cholesterol  decreased 
significantly. 

Diet  interventxjn  group 
decreased  more  In 
weight  TC.  TG.  LDL-C 
compared  to  controls. 

HDL-C  remained 
unchanged. 

dietary  group  may  be 
due  to  spontaneous 
cttanges  m  diet  due  to 
media  coverage. 

DeBacher  1989 

Diet  randomized 

134  men,  45  to  64 

3  day  food 

Food  consumption  diary 

Need  an  objective 

Diet  fat  39.9%.  SFA 

(Ref.  28). 

Survey  MONICA 

year,  Belgium. 

record. 

ktentify  fatty  acids,  and 

marker  to  measure 

16.6%;  MUFA  14.5%, 

Project  screening 

serum  lipids. 

diet  compliarx»  wittiin 

PUFA  7  1%  and 

program. 

population,  as  well  as, 
in  individuals. 
Found  a  Nghly 
aignllicant  relationship 
between  diet  and 
serum  CE  fatty  ackls. 
but  not  t>etween  diet 

chotesterol  392  mg. 
Senjm  CE  fatty  acids: 
linoeate  (18:2)  58%; 
oteate(18:1)22%; 
palmrtate  (16:0)  13%; 
arachidorwie  (204) 
6%. 

.• 

and  total  serum  lipids. 

- 
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Table  2.— Lipids  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update)— Continued 


Reference 


Oreon  1990 
(Ref.  37), 


Edington  1989 
(Ref.  41). 


Frarrtz  1989 
(Ref.  42). 


Friday  1991 
(Ref.  43). 


Fumeron  1991 
(Ref.  44). 


Study  design 


Diet  intervention, 

cross-over, 

controlled. 

randormed. 
Diet  evaluation  by 

(iettcian  advise  and 

home  visits. 


Study  population 


Dietary  intervention, 
crossover,  free- 
living. 

Evaluation  of  diet  by 
diet  records. 


19  males.  20  females: 
free-livir)g  Mormons 
(did  not  smoke,  no 
caffeine,  no 
alcohol,  mean  age 
48  years). 


Duration 


58  men; 
hypertipidemic/48 
l^ormal  Choi  or 
hyporesponders. 


12  wK/d»t  30 
wk/study  12 
wk/runin. 


3  month.. 


Double  Mind, 
randomized  trial  of 
dietary  fats,  serum 
lipids,  and  CHD  risk. 

Institutionalized 

Single  end  point „.... 


Minnesota  state 
mental  hospitals  1 
nursing  home  4393 
men  and  4664 
women. 


Dietary  intervention 
study  on  metatx>lic 
ward,  self- 
controlled,  cross- 
over. 


Diet  intervention, 

crossover, 

randomized. 
Evahiation  of  diet  by 

diet  history. 


Longest  on  diet 
4.5  yr.,  mean 
day  on  diet 
384,  1568  on 
diet  >  2  yr. 


3  men  &  2  women 

Familial 
hypercholerolemia 
(FH);  5  normal  aver 
age  40. 


36  healthy  males 
average  23  yr. 


3  wk/diet  3 
wk/washout 


3  wk/diet.. 


Method/test/dose 


2  Diets ^ 

1.  PUFA  enriched 

2.  MUFA  enriched  PUFA 
Sat  oil  MUFA  O  oil. 

Total  fat  30%  of 
calories;  cartwhydrate 
55%  of  cak)ries. 


Low  Fat  diets  3  periods 

1.  +  410  nug  Choi 

2.  -(-  90  mg  chol 

3.  -(-410  mg  chol 


Diets 

1.  HighSFA  +  high  chol 

2.  Low  SFA  +  k)w  chd .. 
Control  diet=  no.  1  = 

(18%  SFA,  5%  PUFA, 
446  mg  chol);  test  diet 
no.  2  =  (9%  SFA, 
15%  PUFA,  166  mg 
chol). 


3  Diets,  natural  foods; 
differ  in  source  of  FAs. 

1.  Butter  (SFA) 

2.  Saf  oil  (n-6)  MUFA 

3.  Salmon  oil  (n-3) 
PUFA  cakxic  intake 
adjusted  to  maintain 
irxlivldual  energy 
requirement 


2diets 

Differ  in  source  of  FAs... 

1.  70  g  Butter  (SFA)  70 
g  control  diet. 

2.  Sunfk>wer  oil  (high 
PUFA)  test  diet. 


Results 


No  significant  change  in 
VLDL,  LDL-C,  TO, 
HDL-C  or  TC3  due  to 
PUFA  or  MUFA 
enriched  diet. 

Subtraction  of  HDL  dkl 
change  HDL-2  was 
50%  higher  and  HDL- 
3  was  slightly  k)wer 
with  PUFA  compared 
to  MUFA  diet 

APO  B  was  5.4%  lower 
on  PUFA  diet 


Hyporesponders  = 
those  whose  plasma 
cholesterol  increased 
>8%;  hyporesponders 
+  those  «vtiose 
plasma  cholesterol 
increased  less  than 
5%  wtien  diet 
supplemented  with  3 

eggs 

Dietary  cholesterol  intake 
has  small  effect  on 
blood  cholesterol 
wt>en  SFA  intake  is 
tow;  confounders  with 
cholesterol 
supplements  are  tow 
SFA  and  high  fiber. 

Diets  had  equivalent 
amounts  of  fat  but 
cfiffered  in  SFA,  MUFA 
and  PUFA  Lower  SFA, 
high  PUFA  reduced 
TO  from  203  to  175 
mg/dl. 

No  differences  were 
ot>served  In  Ml  events, 
CVD  death  or  total 
nrK)rtallty  when  all  age 
groups  averaged. 

Slight  increase  in  death 
(Ml)  in  men  and 
women  on  tow  SFA 
and  High  PUFA  diets 
in  age  45  to  55  group 
but  not  in  35  to  39 
year  oto  group. 

Normal  subjects  arxj 
similar  reduction  in  TO, 
LDL-C  as  FH 
(heterozygous) 
patients. 

VLDL  dkl  not 
signlfk:antly  change  in 
rK>rmals  but  was 
reduced  44%  in  FH. 

PUFA  diet  reduced  TC, 
LDL-C  apo  B  slightly 
In  FH  patients 
compared  to  MUFA 
diet. 

Compared  to  butter  diet. 
the  sunflower  oil  (more 
PUFA)  in  diet  reduced 
TC,  TG,  LDL-C  and 
HDL-C. 

When  total  fat  intake  is 
high,  but  not  excessive 
(even  If  P:S  ratto  Is 
high  as  part  of  diet) 
there  was  a  diminutxxi 
in  protective  HDL  and 
HDL-2. 


Assessment/comments 


Study  well  designed  for 
a  free  living  study: 
included  eliminated 
many  risk  factor 
because  subjects  were 
Mormons. 

The  authors  saw  no 
advantage  of  one  UFA 
over  the  other  with 
respect  to  total  HDL- 
C. 

When  sut>jects  on  k>w 
fat  diet,  changes  in 
type  of  UFA  may  not 
alter  serum-lipid  levels. 

Possible  application  to 
general  populatton  ie 
free  living  and 
contained  both  hyper 
and  hypo  responder  to 
dietary  cfiolesterol. 

On  tow  fat  diet  added 
dietary  cholesterol 
may  not  increase  TC. 


Patients  in  study  (81%) 
in  hospital  <  1  yr, 
questton  on  outskle 
hospital  compliance. 

Deaths  from  external 
causes  higher  In 
patients  on  tow  SFA, 
high  MUFA,  PUFA 
diets. 

Age  group  differences  In 
Ml  and  deaths. 


Very  few  subjects;  may 
also  have  sex 
differences  whk;h 
mask  final  results. 

Both  FH  and  normal 
controls,  however, 
responded  to  diets 
(substitution  of  MUFA 
and  PUFA  for  SFA)  in 
similar  fashion  & 
therefore  may  have 
applicatton  to  general 
population. 

Well  designed  study. 

Decrease  in  SFA  and 
Increasing  PUFA 
reduced  serum  lipids 
levels  (TC  and  LDL- 
C):  however,  also 
reduced  HDL-C. 


ember  27.  1991  /  Proposed  Rules 
(Science  Summary  Update)— Continued 


Results 


No  significant  change  in 
VLDL,  LDL-C.  TO. 
HDL-C  Of  TC3  due  to 
PUFA  Of  MUFA 
enriched  diet. 

Subtraction  of  HDL  did 
change  HDL-2  was 
50%  higher  and  HDL- 
3  was  slightly  lower 
with  PUFA  compared 
to  MUFA  diet. 

APO  B  was  5.4%  lower 
on  PUFA  diet. 


Hyperesponders  = 
those  whose  plasma 
cfiolesterol  increased 
>8%:  hyporesponders 
+  those  whose 
plasma  cholesterol 
increased  less  than 
5%  «vf)en  diet 
supplemented  with  3 

eggs 

Dietary  cholesterol  intake 
has  small  effect  on 
blood  cholesterol 
wt>en  SFA  intake  is 
tow,  confounders  with 
ctwlesterol 
supplements  are  low 
SFA  and  high  fiber. 

Diets  had  equivalent 
amounts  of  tat  but 
differed  in  SFA.  MUFA 
and  PUFA  Lower  SFA, 
high  PUFA  reduced 
TO  from  203  to  175 
mg/dl. 

No  differences  were 
observed  in  Ml  events. 
CVD  death  or  total 
mortality  when  all  age 
groups  averaged. 

Slight  increase  in  death 
(Ml)  in  men  and 
women  on  low  SFA 
and  High  PUFA  diets 
in  age  45  to  55  group 
but  not  in  35  to  39 
year  oto  group. 

Normal  subjects  and 
similar  reduction  in  TO. 
LDL-C  as  FH 
(heterozygous) 
patients. 

VLDL  did  not 
significantly  change  in 
normals  txjt  was 
reduced  44%  in  FH. 

PUFA  diet  reduced  TO. 
LDL-C  apo  B  slightly 
in  FH  patients 
compared  to  MUFA 
diet. 

Compared  to  butter  diet. 
tt)e  sunftower  oil  (more 
PUFA)  in  diet  reduced 
TC.  TG.  LDL-C  and 
HDL-C. 

When  total  fat  intake  is 
high,  but  r)ot  excessive 
(even  if  P:S  ratio  is 
high  as  part  of  diet) 
there  was  a  diminution 
in  protective  HDL  and 
HDL-2. 


Assessment/comments 


Study  well  designed  for 
a  free  living  study: 
included  eliminated 
many  risk  factor 
because  subjects  were 
Mormons. 

The  authors  saw  no 
advantage  of  one  UFA 
over  the  other  with 
respect  to  total  HDL- 
C. 

When  subjects  on  k)w 
fat  diet,  changes  in 
type  of  UFA  may  not 
alter  serum-lipid  levels. 

Possible  application  to 
general  population  ie 
free  living  and 
contained  both  hyper 
and  hypo  resporxjer  to 
dietary  cholesterol. 

On  tow  fat  diet,  added 
dietary  cholesterol 
may  not  increase  TC. 


Patients  in  study  (81  %) 
in  hospital  -:  1  yr. 
question  on  outside 
tK>spital  compliarKe. 

Deaths  from  external 
causes  higher  in 
patients  on  low  SFA, 
high  MUFA,  PUFA 
diets. 

Age  group  differences  in 
Ml  and  deaths. 


Very  lew  subjects:  may 
also  tiave  sex 
differences  which 
mask  final  results. 

Both  FH  and  rwrmal 
controls,  however, 
responded  to  diets 
(substitution  of  MUFA 
and  PUFA  for  SFA)  in 
similar  fashion  & 
therefore  may  have 
applicatton  to  general 
population. 

Well  designed  study. 

Decrease  in  SFA  and 
increasing  PUFA 
reduced  serum  lipids 
levels  (TC  and  LDL- 
C):  ttowever.  also 
reduced  HDL-C 
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Table  2.— Lipids  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update)— Continued 


Retererx^e 


Ginsberg  1990 
(Ref.  45). 


Study  design 


Diet  intervention, 
randomized,  double 
blind,  controlled. 

Evaluation  of  diet  by 
5  day  diet  record. 


Grundy  1988a 
(Ref.  53). 


Gn^ndy  1988b 
(Ref.  54). 


Diet  interventloo; 
reanatysis 
retrospective, 
random. 


Study  population 


36  healthy,  free-living, 
young  men,  22-32 
year  old. 


Duration 


Hayes  1991 
(Ref.  59). 


Diet  intervention; 
nrietabolic  ward 
crossover  1  month 
run  in  order  diet 
random. 


Diet  Intervention, 
crossover,  random. 


10  to  17  men/study  4 
studies  patients 
high  to  normal  TG 
and  cholesteroi. 


10  wk/  run  in; 
10  wk/  Step 
1  diet; 

Control  diet 
typical 
American 
diet 


6  wk/diet.. 


10  healthy  men  mean 
age  64  6/10 
smokers. 


6  wk/diet.. 


Non-tHjman  primates; 

3  species. 
8  animals  /species. 

10-15  yr  old. 


12  week  per 
diet 


Method/test/dose 


3  Diets ^ 

1.  AHA  Step  1 ~_ 

2.  AHA  Step  1  +  18% 
MUFA. 

3.  Amer  diet 

AHA  diet  tat  '30%  0( 

cakxies. 
American  diet,  fat  '30% 

of  calories. 
American  diet,  fat  '38% 

otcatories. 


4  Liquid  diets 

1.  Nnoleic  vs  lard 

2.  linoteic  vs  palm  oil... 

3.  oleic  vs  palm 

4.  oleic  vs  coconut  oil . 


Results 


3  Solid  Food  diets 

1.  high  SFA  vs  high 
cholesterol. 

2.  h^h  MUFA  vs  tow 
cholesterol. 

3.  high  cartx)  vs  tow  (at. 


Assessment/ comments 


5  diets  isocatoric 

Fat  31  %  o<  catones, 
diets  differ  in  P/S  ratto 
(range  0.1  and  1.0). 


Compared  two 
expermental  diets  with 
typical  American  diet 
effect  on  serum 
lipoprotein. 
Step  1  Diet  reduced  TC 
•ndLOL-C 
significantly,  while  TG 
and  HLD  did  not 
change. 
Step  1  diet  with 
addttkyial  MUFA  (not 
substituted  lor  SFA) 
did  not  significantly 
increase  beneficial 
effects  o<  Step  i  diet 
Summarized  4  studies: 
rMponse  to  SFA  is 
highly  variable. 
SFA  was  not  provided 
from  a  Single  type  of 
(at 
Source  ol  SFA  important 
"If  it  can  be  shown  that 
people  with  higher 
cholailfol  tavate  are 
more  responsive  (o 
SFA  than  those  with 
tower  levels,  this 
nMXikj  add  support  to 
the  high  nsK  strategy 
in  causation  o(  primary 
hypercholestolemia' ' . 
High  MUFA-Low  chol 
and  tow  fat  diet  both 
reduced  total  serum 
Choi  (32  mg/dl)  and 
LOL-C  equally 
effectively  wtien 
compared  to  high 
SFA-high  col  diet 
Low  fat  diet  also 
reduced  HDL-C  6  mg/ 
dl  compared  to  High 
chol-MUFA  diet. 
Low  fat  diet  AHA  Phase 

III. 
When  16:0  replaced  12:0 
and  14:0  there  was  a 
significant  decrease  in 
TC  and  LDL-C. 
Wt>en  16:0  replaced  18:2 
however,  there  was  a 
slight  increase  m  TC 
and  LDL-C. 
18:1  was  weakly 

tiypocholesterolemic . 
Plasma  cholesterol  in  all 
three  speoes  affected 
in  same  direction  (high 
P/S,  tower  TC)  but  the 
magnitude  o(  the  shift 
varied. 
Cebus  monkey  were 
most  responsive, 
dropping  2  5  mmol/l 
TC  nvhen  dMt  P/S  ratto 
went  from  0.12  to  i  04. 
Rhesus  monkey  was 
least  responsive, 
therefore,  resistant  to 
hyperchoiesterolemic 
e((ectof  12:0  and  14  0. 


Large  degree  of 
varitf>ilrty  m  results; 
wouW  have  been 
better  to  use  cross 
over  design  and 
subiects  serves  as 
own  control. 

CareluUy  artalyzed  study. 

Dietary  compliance 
slated  as  85%  in  free 
living  subjects,  difficult 

101 


Small  number  ol 
subjects;  well 


SmaH  number  of 
aubiacts.  smoking 
con(our>der. 


WeH  designed  study. 

Impact  of  any  gwen 
dietary  latty  acid 
depends  upon  chain 
length,  relative 
saturation  and  relative 
concentration  of  all 
latty  aods  available 
(diet  storage,  part  of 
active  metabolic  lets). 
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BUE  2.— LiPtos  AND  Cardiovascular  Disease:  Cunical  Studies  (Soence  Summary  Update)— Continued 

Reierenc* 

Study  populatKtn 

Duration 

Method/test/dose 

Results 

Assessmerrt/comments 

Hudgins  1991 

Oinicat  study  of 

76  IwaWty  males  aver 

N/A. 

Gluteal  adipose  tissue 

Dietary  (Ta/JS-latty  acid  of 

Careful  study 

(Ret.  64). 

trafis-faay  ac«l 

age  46  8  yr  free 

fats:  clinical  lipids. 

18:1  and  18:2 

Possible  negative 

intake  and  adfxise 

fcvmg. 

isomanc  forms  of  fatty 

corx»nlrate  in  adipose 

correlation  of 

tissue  storage. 

acids. 

tissue. 

cortsumption  of  trsns- 

randofiitted. 

Found  no  strong  assoc 
between  CVD  nsk 
(actors  and  cone  of 
firans-fatty  aads  in 
adipose. 

Autopsy  data  show 
however,  show  slight 
+  correlation  of  trans- 
fatty  acid  with 
hyperlipidemia. 

High  cholesterol  diet 
increased  LDL-C  and 

fatty  acids  and  nsk  of 
CVD. 

Johnsoo1990 

Clinical  trial  of  effect 

10  healthy,  free-living 

4  wk/diet 

Two  Diets 

Well  designed  study. 
Small  no.  ol  subiects. 
Importance  of  exercise— 

(Ref.  66). 

of  dietary 

males,  normal 

1.  200  mg  Choi 

cfwiestefol  on 

kfmietnc.  age  27  yr 

2.  600  mg  Choi  30%  fat. 

apo6<10and13% 

serum  lipids. 

aMetK. 

55S  cartwhydrate 

respectively)  in  healthy 

25  minutes  aerobic 

Cross-ovef,  Winded, 

Choi '  eggs  natural 

males 

exercise  per  day,  did 

randotnzed. 

food. 

High  cholesterol  diet  did 

not  prevent  tfie 

* 

not  change  TG,  HDL- 

2  and  HDL-3 

significantly. 
Individual  responses 

were  highly  variable. 
Three  subjects  had  LDL 

increases  >25%,  2 

increased  between 

cholesterol  raising 

effect  of  dietary 

cholesterol. 
Dietary  restnction  may, 

therefore  be  justifiable 

even  on  low  fat  diet 

with  exercise. 
Response  to  dietary 

~ 

10-25%. 

cholesterol  highly 
variable. 

Katan  1988 

Clinical  mal  of  effect 

24/gr>jp.  men  and 

3  wk/diet 

Two  Diets  Regimerw 

1.  Norm-Egg  21  %  PUFA, 

Ou6stk>ri  rdtsfid  was  do 

Subjects  in  Habitual  egg 
group  were  older  than 

(Ref.  67). 

of  dietary  saturated 

women;  age  28  to 

individuals  wt>o  are 

FA  and  choiestefol 

54  previously 

11%SFA(highP/S). 

hyperresponders  to 

normal  group. 

on  serum  lipids. 

•dendhed  as  hyper- 

Z.  HA8-EGG  5%  PUFA, 

dietary  ctiolesterol. 

Small  number  sut)jects. 

Cor*olled.  cross-over 

resporxlers  to 
cholesterol:. 
Normal  Egg  eaters. 
fHot  defined  what  is 
nonnal  egg  or  what 
hAb  egg  eaters 
consumption  not 
deer>ad. 

23%  SFA.  (k>w  P/S) 

also  fiypenespoTKlers 
to  SFA 

On  both  diet  regimerw, 
HDL  and  TC  increased 
on  SFA  dels  and 
decreased  on  PUFA 
nch  diets  in  Normal 
group,  ttiose  wtx) 
resporxled  to 
increased  dietary 
ctwiesterol  also 
responded  to  SFA  In 
habitual  egg  group, 
however,  this  was  not 
Irua. 

Suggested  that  there  are 
persons  in  the  normal 
population  wtK)  are 

diet  short  term. 
The  authors  suggest 
response  to  both 
dietary  SFA  and 
cholesterol  congruent 

. 

. 

\ 

both  hyperesponders 
to  dietary  cholesterol 
and  SFA  Chronic  egg 
consumption  may 
change  metabolism 

Dietary  memtxanes- 
espeoally  linoietc/ oleic 
acid  ratios. 

LOV  and  LM  diets 

Kestin  1969 

Clinical  trial  of  effect 

26  healthy  men 

8  week/diet 

3  Fat  rtxxlified  Diets 

Well  designed  study. 

(Ref.  69). 

of  fats  on  serum 

average  age  44. 

1.  High  fat  (HF)  =  (AUS).... 

decreased  BP,  TC, 

LM  and  LOV  diets  have 

lipids. 

2.  Lacto-ovo-vegetarian 

LDL-C  compared  to 

similar  effects  on 

Cross-over.  • 

(LOV). 

high  fat  (42%)  AUS 

serum  lipids. 

randomized. 
Evaluation  of  diet  by 

■ 

3.  Lean  meat-LM 

diet 
Both  LOV  and  LM  diets 

Compared  to  diet  high  in 
SFA  both  LM  and  LOV 

dietary  records  and 

increased  TG  CI  2:0. 

diet  virill  reduce  serum 

diet  ar^alyss  <Eact> 

C14:0.  andCl6:0 

lipids. 

sut>iect  completed 

higher  m  AUS  HF  diet 

Source  of  protein  may 

2  diets  out  of  6 

t>y  minimum  of  2x  than 

t>e  important 

possitXe 

LOV  or  LM  diets. 

determining  serum  lipid 

combtnationi). 

• 

Protein  source  raised  as 
possible  influence  on 
Choi;  wtieat  protein  in 
diets  LOV  and  LM  not 
soy;  wheat  contains 
enncfied  amounts  of 
glutamate.  which  may 
be 
hypocholeste  olemic. 

levels. 
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/dose 

Results 

Assessment/comments 

tissue 

Dietary  IrsAs-latty  acid  of 

Careful  study 

pids. 

18:1  aod  18:2 

Possible  negative 

><  fatty 

concentrate  in  adipose 

correlation  of 

tissue. 

consumption  of  trans- 

Found  no  strong  assoc 

fatty  acids  and  nsk  of 

between  CVD  nslt 

CVD. 

factors  and  cone  of 

/irans-fatty  acids  in 

adipose. 

Autopsy  data  show 

twwever,  show  slight 

+  correlation  of  trans- 

fatty  acid  with 

hyoerhpidemia. 

High  cholesterol  diet 

Weil  designed  study. 

increased  LDL-C  and 

Small  no.  of  subiects. 
Importance  of  exercise— 

30%iat. 

apoe(l0and13% 

jrate 

respectively)  in  healthy 

25  rranutes  aerobic 

tural 

males 

exercise  per  day,  did 

High  cholesterol  diet  did 

not  prevent  the 

not  change  TG.  HDL- 

cholesterol  raising 

2  and  HDL-3 

effect  of  distary 

significantly. 

cholesterol. 

Individual  responses 

Dietary  restriction  may. 

were  highly  vanable. 

therefore  be  justifiatiie 

Three  subjects  had  LDL 

even  on  low  fat  diet 

increases  >25%,  2 

with  exercise. 

increased  between 

Response  to  dietary 

10-25%. 

cholesterol  highly 
V8riat)le. 

nens 

Qu^tion  raised  was  do 

Stibjects  in  Habitual  egg 

%  PUFA, 

mdivKliials  wt>o  are 

group  were  older  than 

|ti  P/S). 

hyperresponders  to 

normal  group. 

.PUFA. 

dietary  choiesterot, 

Small  number  subjects. 

w  P/S). 

atso  ttyperresponders 

diet  short  term. 

toSFA 

The  authors  suggest 

On  tx)th  diet  regimeos. 

response  to  both 

HDL  and  TC  irweased 

dietary  SFA  and 

on  SFA  dets  and 

cholesterol  congruent 

decreased  on  PUFA 

hch  diets  in  Normal 

group,  those  wtio 

resporxJed  to 

increased  dietary 

ctx>lesterol  also 

responded  to  SFA  In 

habitual  egg  group, 

however,  this  was  not 

ku» 

Suggested  that  there  are 

persons  in  ttie  normal 

population  wtK)  are 

txjth  hyperespooders 

to  dietary  cholesterol 

and  SFA  Chronic  egg 

consumption  may 

change  metabolism 

Dietary  memtxanes- 

espeoally  linoleic/ oleic 

aod  ratios. 

Nets 

LOV  and  LM  diets 

Well  designed  study. 

=  (AUS).... 

decreased  BP,  TC, 

LM  and  LOV  diets  have 

letarian 

LDL-C  compared  to 

similar  effects  on 

high  fat  (42%)  AUS 

serum  lipids. 

) 

diet 

Compared  to  diet  high  in 
SFA  both  LM  and  LOV 

Both  LOV  and  LM  diets 

increased  TG  CI  2:0. 

diet  wiH  reduce  serum 

C14:0,  and  C16:0 

lipkls. 

higher  in  AUS  HF  diet 

Source  of  protein  may 

by  minimum  of  2x  than 

be  important 

LOV  or  LM  diets. 

determining  serum  lipid 

Protein  source  raised  as 

levels. 

possible  mfluence  on 

Choi;  wheat  protein  in 

diets  LOV  and  LM  not 

soy;  wheat  contains 

enriched  amounts  of 

glutamate.  which  may 

be 

hypocholeste  olemic 
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Reference 


Leren  1989 
(Ref.  76) 


Lopes  1990 
(Ref.  82). 


Study  design 


Luria  1991 
(Ref.  84). 


Mannien  1990 
(Ref.  85). 


Diet  intervention, 
effect  of  dietary  fat 
on  CHD  risk  on 
those  with  and 
without  pre\.ious 
Mis. 


Observational  study 
of  effects  of  FA 
intakes  on  serum 
FA. 

Evaluation  of  diet  by 
food  frequency 
questionnaire. 


Study  population 


412  men,  30-64  yr 
wtv}  had  Mis  in 
1956-58;  half  serve 
as  control  Oslo. 

1232 
nonhypertensive, 
high  risk  CHD  age 
40-49  in  1972-73. 


Duration 


5.  8.5, 11  yr. 


Method/test/dose 


Low  fat  diet 

Fat39%of  cal,  21% 

SFA,  26%  MUFA, 

53%  PUFA. 
Control  habitual  diet.... 
Fat  40-50%  of  cal., 

primarily  SFA. 


Results 


Clinical  study  of 
relationship  of 
serum  lipids  to 
extent  of 
athersclerosis. 


Dietary  trial 
dernonstrating 
effect  of  reduced 
serum  lipids  on 
CHD. 

Randomized,  placebo 
control. 


12  male/female  aver 
age  34  yr. 


22  month. 


Diet  fatty  acids 
compared  to  plasma 
FA  in  TG.  PL.  FFA,  CE 
over  time. 


380  high  risk  men/ 
iwomen  average  59. 


2590,  Fredrickson 
Type  Ha  men; 
average  age  50. 


7.5  yr. 


5  year. 


Serum  lipids,  and 

rfieologic 

arteriographic. 
Pathological  analysis  and 

risk  factor  clustering. 


Gemfibrozil.. 


Assessment/comments 


Results  of  secondary 
trial:  after  5  years  diet 
intervention  group  has 
fewer  recurrent  Ml  and 
fatal  Ml  than  control: 
Diet— 43  Ml/34 
patients  Control  64 
Ml/54  patients. 
After  1 1  years  CHD 
death  in  Diet  group 
was  79  and  94  in 
controls.  In  the 
Prinnary  tnal:  measured 
at  5  and  8.5  years 
high  risk  CHD  males 
which  had  no  previous 
Ml  results  showed 
d:etary  intervention 
reduced  Ml  death 
nonfatal  Ml  by 
approximately  half  Ml 
death  6  diet  group  and 
14  in  control:  non  fatal 
Ml  13  m  diet  group 
and  22  in  control. 
Same  trend  at  8.5  years ... 
Fatty  acids  found  in 
plasma  in  greatest 
abundance:  16:0- 
palmitic;  16.1- 
palmitoleic;  18:0 
steanc:  18:1  oleic; 
18:2-linoleic,  20:4- 
arachidontc. 
Diets  vs  TG-FA  were 
most  strongly 
correlated  in  men.  No 
strong  correlation 
t>etween  diet  vs  TG- 
FA  in  women;  but  did 
In  FFA  (18:1). 
Sexual  differerx^e  in  FA: 
CEFA  20:4 
male  >  female;  PL-FA 
20:4  male  >  female; 
TG-FA  male  2x>  than 
female. 
Fatty  acid  most  strongly 
correlated  with  ettianol 
intake  161. 
Ratio  TC/HDL-C  ctosely 
related  to  presence- 
extent  of  coronary 
artery  reduction. 
Divided  into  quartiles  of 
highest  or  kjwest  risk. 
Suggested  ratio  is  a 
marker  for  clustering 
of  potential  risk  factors. 

Two  independent 
variables  and  one  is 
neg  and  one  pos; 
difficult  to  predict 
disease  outcome. 

Gemfibrozil  raised  HDL- 
C  while  k>wering  LDL- 
C. 

With  similar  LOL-C 
levels:  those  with 
higher  HDL-C  have  5x 
less  risk  of  CAD. 

Drugs  more  effective 
against  highest  risk 
groups. 


Estimates  of  recurrence 
of  Ml  from  secondary 
trial  (already  liad  Ml)  in 
those  on  low  fat  diet 
compared  to  habitual 
diet 


Small  numt>er  of 
subfects  and  is  the 
food  frequency 
questionnaire 
adequate  record  of 
dietary  intake. 


Well  designe   <ina 
executed  study 

High  levels  TC  and  low 
levels  HDL  con^elated 
with  size  of  coronary 
obstruction  (reduction). 

An  increase  in  the 
number  of  nsk  factors, 
the  greater  the  risk  of 
CVD. 

Well  designed  study. 

Medical  intervention 
which  reduces  LDL-C 
and  increase  HOL-C 
decreases  CVO  nsk 
significantly. 
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Table  2.— Liwds  and  Cardiovascular  Disease:  Clinical  Studies  (Soence  Summary  Update)— Continued 


Refsrenc« 

Study  design 

Study  population 

Duration 

Method/lest/dose 

Results 

Assessment/comments 

Manttari  1991 

Oiet/drug  mtarvendon 

230  Finnish  men  high 

IS  month,  part 

Gemfibrozi  600  mg  2x 

Subiects  at  basekne 

0-6  not  record  SFA  or 

(Rel.  S6). 

study  d  eHed  ol 

nsk  CHO  half  had 

olthe 

day;  placebo  tow  fal- 

chosen to  have  similar 

cholesterol  content  at 

reduced  seam)  on 

Ml  during  study. 

Helsmtd 

low  Choi  diet  all 

TO  and  LDL-C  levels. 

baseline  or  dunng  the 

apoprotein*. 

Heart  Study 

subjects. 

all  were  dysplipidemic. 

study,  therefore. 

Randomcad.  double 

Habitual  diet  fat  =  37- 

Out  of  230  siJbiects  96 

cannot  relate  specific 

blind. 

40%  of  total  calones. 

expressed  El  and  171 

fat  with  apo  E 

Evaluation  of  diel  by 

Diet  intervention: 

expressed  E3 

regutatfon. 

diet  interviews. 

fat  =  30-35%ol  total 
calories. 

phenotype  or  in  other 
words.  151  did  not 
carry  E4  allele 

Those  witn  dietary 
counseling,  who 
expressed  apo  E4 
allele,  had  the  largest 
reduction  in  TO  and 
LDL-C. 

For  those  who  were 
treated  with 
gemfibrozil,  the  same 

Excellent  laboratory 
analysis  of  apo  E  and 
possible  clinical 
applications. 

- 

reduction  in  TC  and 
LDL-C  occurred  with 
a.nd  without  apo  E4 
allele. 

Marzuki  1991 

Observational  stiirly 

1 10  healthy  Malay 

6  wk/diet 

Solid  food  cooked  in; 

Regardless  of  cooking 

All  subiects  were  healthy 

(Rel.  88). 

companng  eHects 
ol  two  types  o« 

males,  age  16.5 
year  Malaysian  diet 

1.  Palm  ofein 

oil  used  (Palm  or  Soy) 

young  men,  consuming 

2.  Soybean  oil  fat  35% 

plasma  chd  and  lipid 

native  diet,  with  no 

dietary  fats  on 

ol  total  calones. 

prt><iles  were  unaltered 

other  risk  tactors  for 

serum  liptds. 

Palm  oil  nch  in  16D  and 

a^D 

Residential,  seH- 

181  while  Soy  nch  m 

controJIed.  run  mJ 

18:2  fatty  acids. 

wasti  out  diets 

used. 

McDonald  1989 

Clinical  study  ol 
effects  on  speafic 

8  healthy  males,  age 
1910  32  yr. 

48  davs 

Solid  lood 

Canola  cH  rich  in  18:1 

Unlike  other  studies 

(Ref.  89). 

18  days/diet 

l.Canola(>MUFA) 

while  Sunflower  oil  rich 

linoleic  acM  (18:2- 

fats  on  senjm 

2.  Sunflower  (>PUF A) 

in  18.2 

SUN-PUFA)  did  not 

Mpids. 

fat  36%  ol  calones. 

Both  CANSUN  and  SUN- 

decrease  HDL-C. 

Cross-over,  sen- 

Canola  =  59%  oleic 

CAN  regiment  reduced 

Like  other  studies,  oleic 

controlled. 

Sunflower  =  73% 

total  Choi;  but  SUN- 

acid  (MUFA)  towered 

Diet  evaluation  by 

linoiek:. 

CAN  tower  Choi  > 

TC  without  lowering 

diet  analysis. 

CanSun  diet  »s  SunCan 
diet 

than  CAN-SUN. 
Neither  oil  altered  HDL- 

C. 
Canola  increased 

HDL-C. 
Well  designed  study. 

prostacyclin  >  than 

SUN. 

Thromboxane  B-2 

decreased  by  CAN 

and  SUN  compared  to 

mixed  fat  diet  CAN 

prolonged  obstruction 

lima. 

Mendis  1990 

Clinical  study  o( 

25  normollpidaemic 

8  wk/dieC -.... 

Two  Diets  diner  In  P/S 

Compared  to  baseliiw 

Wei  designed  and 

(Rel.  92). 

effects  of  specife 

males  20-26  yr. 

ratio. 

soya-bean  diet 

executed  study. 

fats  on  serum  lipids. 

Sn  Lankan  prison 

1.  P/S  =  4 .._ 

reduced  TC,  LDL-C. 

Artother  study  that 

Cross-over,  wash  out 
3wk. 

2.  P/S  =  0.25 

TG  and  HDL 

significantly. 

shows  redijction  in 

Fat  soya-bean  and 

dietary  SFA  reduces 

coconut  on. 

Coconut  diet  increased 

TC. 
Normal  Sri  Lankan  diet  is 

TC  and  LDL-C. 

27%  fat,  high 

• 

cartwhydrate. 
The  fat  of  Sri  Lankan 
diet  is  primarily  SFA 
derived  from  coconut 
oils. 
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SOENCE  Summary  Update)— Continued 


/dose 

Result* 

Asses-sment/comments 

mg  2x 

Subiects  at  tiasaline 

Did  not  record  SFA  or 

lowM— 

chosen  to  have  similar 

cholesterol  content  at 

all 

TC  ard  LDL-C  levels. 

baseline  or  dun.ng  the 

aN  were  dysplipidemic 

study,  therefore. 

t=37- 

Out  of  230  subiects  96 

cannot  relate  specific 

calones. 

expressed  E<  and  171 

tat  with  apo  E 

rt 

expressed  E3 

regulation. 

o(  total 

phervjtype  or  in  other 

Excellent  laboratory 

words.  151  did  not 

analysis  of  apo  E  and 

carry  E4  allele 

possible  clinical 

Those  wiln  dietary 

applications. 

counseling,  who 

expressed  apo  E4 

allele,  had  the  largest 

reduction  in  TC  and 

LDL-C. 

For  those  who  were 

treated  with 

- 

gemfibrozil,  the  same 

reduction  in  TC  and 

LDL-C  occurred  with 

and  without  apo  E4 

allele. 

ed  in: 

Regardless  of  cooking 

Alt  subiects  were  healthy 

oti  used  (Palm  or  Soy) 

young  men.  consuming 

lat  35% 

plasma  chd  and  lipid 

native  diet,  with  no 

es. 

profiles  weie  unaltered 

other  risk  factors  lor 

Palm  oil  nch  in  160  and 

c^D 

18:1  while  Soy  nch  in 

18:2  fatty  acids 

Canola  cH  nch  m  18:1 
while  Sunflower  oil  rich 

Unlike  other  studies 

UFA) 

linoleic  acid  (18:2- 

.PUFA) 

in  18  2 

SUN-PUFA)  did  not 

alones. 

Both  CANSUN  and  SUN- 

decrease  HDL-C. 

oleic 

CAN  regiment  reduced 

Uke  other  studies,  oleic 

3% 

total  Choi;  but  SUN- 

ackl  (MUFA)  towered 

CAN  lower  Choi  > 

TC  without  'owenng 

SunCan 

than  CAN-SUN. 

HDL-C. 

Neither  oil  altered  HDL- 

C. 
Canola  increased 

Well  deskined  study. 

prostacyclin  >  ttian 

SUN. 

Thromboxane  B-2 

decreased  by  CAN 

and  SUN  compared  to 

mixed  fat  diet  CAN 

prolonged  obstruction 

lime. 

r(nP/S 

Compared  to  baseline 

Wei  designed  and 

soya-bean  diet 

executed  study. 

reduced  TC,  LDL-C. 
TG  and  HDL 

Anottier  study  that 

shows  red>.<ction  in 

and 

significantly. 

dietary  SFA  reduces 

Coconut  diet  increased 

TC  and  LDL-C. 

TC. 

Normal  Sri  Lankan  diet  is 

27%  fat,  high 

cartjohydrate. 

The  tat  of  Sri  Lankan 

dwt  is  primarily  SFA 

derived  Irom  coconut 

oils 

Federal  Register  /  Vol  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


ee76i 


Table  2.— Lipids  mo  Carok>vascular  Disease:  Cunical  SruDtes  (Science  Summary  Update)— Continued 


Raierenca 

Study  design 

Study  populaian 

Oisalion               Method/test/doaa       \ 

Results               j 

Mensink  l»S9a 

Clinical  study  of 

SSOiadt  man  and 

36day/tesl 

Control  (tat 

1 
Ctmq&imi  \o  corltr*  «m 

(Ref.  S3). 

effects  of  ipitriic 

amaen  19-48 

M.  17  day 

SFA  19%  of  energy. 

MUFA  enrx:had  <»et 

by  fatty  acid  conwf*  m 

tetson  serum  lipids. 

fears  healthy  29/ 

MUFA  11.5%;  PUFA 

daoreasad  TC  and 

serum  CE. 

Randomized, 

gp- 

High  SFA  diet. 

4.6%. 

LDL-C.  apo  B  ahgMly 

tndwiduals  on  NKJFA  «et 

controlled,  (tal  lun- 

Test  diet _ 

more  than  PUFA 

Iwd  mora  oleic  acid  in 

in  17  days,  inst 

1.  MUFA  rich.  SFA 

enriched  diet  in  tiolh 

CE  and  those  on 

food. 

129%;  MUFA  15.1%; 

men  and  women. 

PUFA  fiad  more 

PUFA  7.9V 
2.  PUFA  rich  SFA 
12  6%;  MUFA  10.8%; 
PUFA  12  7%  caloric 
intake  adjusted  to 
maintain  energy 
requirements. 

Both  test  diets  had  lower 
SFA  corflent  than 
control  diet. 

Test  diets  had  a  mixture 
of  MUFA  and  PUFA. 
which  in  the  specific 
test  diet  was  enriched. 

Both  test  diets  reduced 

inoteicnCE. 
MUFA  annched  diet  as 
effecave  or  better  ttian 
PUFA  enriched  diet  in 
lowoiing  senjm 
chotaateroL  Several 
subiect  had  infkjerua 
like  symptoms 

HDL-C 

(PUFA>MUFA)  was 
more  in  men  ttian 
womea 

concomitantly  with 
decreased  HDL-C. 
Well  designed  and 
executed  study. 

Mensink  1989b 

Clinical  study  o( 

«S  heailhy  adult 

36  day/test 

Diets 

Results  from  climcai 

Compaied  8  to  10  year 

(Ref.  94). 

effects  of  specific 

laervwomen,  Dutch 

diet  17  day 

1.  Control  diet  high  SFA 

study  compared  to 

oW  boys  m  Crete  with 

fats  on  serum  lipids. 

Wid  76,  8  to  10 

run  in  on 

20%,  38%  total  fat 

Crete  boys  diet  and 

adult  men/women  in 

Diet  rur>-in.  contrated... 

years  old  Cretes. 

high  SFA  diet 

47%  Carbo. 

serum  lipids. 

Holland. 

^HighCart)o62%:laar 

Dutch  ShKV:  TC 

Used  pooled  Mood 

fat  22%;  SFA  6.7%. 

4aoi«asad  0.44  mmol/ 

^ 

3.  OlTve  oil  fat  40.6%, 

lonMgh 

tPDpretem  profile  in 

SFA  9.8%.  MUFA 

carbohydrate  diet  and 

OfPteboys 

24%  carbo  46%. 

0.46mmol/l  on  obve 

Food  intake  examined 

oil  diet  HDL-C  Wl  on 

on  two  consecutive 

high  cartwhydrale  diel 

o«y^ 

0.l9mmol/1  and 

Study  tned  to  compare 

« 

increased  on  olive  oil 

to  many  subgroups 

. 

diet  (0  03  mmol/1). 

and  cross  study  design 

Epi  study  and  dmcal 
study  did  not  agree  on 
effect  of  dive  oil  diet 
on  serum  lipids. 

types. 
Compares  apples  and 
oranges. 

Mensink  1990 

Oinical  study  of 

34  fnNi6n  25  men 

3  week/diet 

3Diets - 

Oet  were  identical. 

Excellent  well  designed 

(Ref  95). 

effect  of  spactfc 

■wage  age  25 

Diets  differ  fatty  acids 

vaned  only  10%  fatty 

and  executed  study. 

fats  on  seium  kpids. 

heathy  8  women 

(10%). 

acid  as  either. 

well  controlled. 

Cross-over, 

on  oral 

1.  oleic,  cis 

1.  oleic,  as 

Trans-fA  coukJ 

tandomiEBd. 

contraceptives. 

2.  alaidic,  »ans 

2.  elaidic  trans  or 

Incraase  mk  CVO  at 

oontrolled.  no  aailt 

3.  SFA.  12ft,  16:0 

S.  SFA  launc  and 

higher  levels  than 

od. 

Ourapiiwi  to  oleic  acid. 

fnna^atty  acid  not  only 

<, 

trans  form  mcraasad 

raised  LDL-C  but 

LDL-C  signihcartBy  (14 

towered  HDL-C  as 

mg/dl)  and  decraaaed 

well 

HDL-C  by  7  mg/dl 

The  concentration  ol 

i, 

SFA  increased  LOL-C 

trans-fany  acid  used 

(18  mg/dn  but  HOL-C 

was  higher  than 

was  unchanged. 

cunem  availability  data 
in  US  population. 

Miettinen  1989 

Clinical  of  ettoct  a) 

«3. 51  year  old 

>1  week -... 

0.14.  uCi  Choi;  0.28,  uO 

Cholesterol  absorption 

Well  designed  study. 

(Ref.  96). 

dietary  cholesterol 

aiates,  aormal.  free 

B-S(tosterol;  200  mg 

efficiency  reduced  by 

The  authors  corx^lude 

on  cholesterol 

Mng,  random 

Cr203. 

obesi^ 

that  the  amount  ol 

' 

meMbolism. 

lolacion. 

Ohrteleitf.487n<g/day..' 

MMorption  of  dietary 

eM  absorbed  may 

Cohort  evalualian  of 

Fat  108  gMay _.J 

c*»ei  increased  wilh 

regulate  both  ctKjt 

ckracal  raaults  «ai 

Habitual  diet.... 

-intake. 

synthesis  and 

dietary  intake. 

aMnwfation  in  some 

fandomized  diei 

absolute  chdl 

tndkriduals  more  than 

£«alaation  of  dial  l>y 

absorbed;  the  mora 

tMhars. 

tfatary  records. 

Choi  synthesis 

■ 

• 

inhibited 
1  mg.kg/day 

Choi  ^decrease  2.2 

mg  kg/day  of  Choi 

synthesis. 
The  higher  the  synthesis 

of  biliary  Choi  the 

lower  the  absorption  o( 

dietary  choL 
Plant  sterol  reduced 

fractional  Choi 

absorptioa;  enhanced 

focal  Choi  elimination. 
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Table  2.— Lipids  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update)— Continued 


Reference 


MRFIT 
Research 
Group  1990 
(Ref.  101). 


Nervi  1989 
(Ref.  102). 


Ng  1991  (Ref. 
103) 


ODea  1990 
(Ref.  105). 


Study  design 


Communrty  trial  of 
diet  and  lifestyle 
intervention  on 
serum  lipids  and 
CHDrisk. 

Randomized, 
controlled. 

Special  Intervention 
(SI). 


Clinical  study  of  effect 

of  tngitt 

cartxinydrate  diet 

on  serum  lipids  and 

gallstones. 
Institutional  food 

consumed  6  days/ 

weeti. 


Clinical  trial  of  effect 
of  types  of  FAs  on 
serum  lips. 

Randomized,  cross- 
over, double  t>lind. 

Evaluation  of  diet  by 
diet  records  (food 
provided). 


Study  population 


12,866  CHDhigfi  risk 
men,  35  to  57 
years. 


20  (18-22  year) 
healthy  men 
Chilean. 


123.  Malay  men  (61) 
and  women,  age  24 
random  assigned  to 
3  test  groups. 


Clinical  study  of 
effect  of  dietary 
tats  on  serum  lipids. 

Controlled 

Evaluation  of  diet  by 
diet  records. 


Duration 


10.4  years.. 


1  month/diet . 


5  wk/  test  diet. 
15  wk/study 


10  healtfiy  men/ 
women,  average 
25.2  yr. 


Method/test/dose 


SI 

1.  Diet  low  fat,  chol 

2.  Smokirig 

3.  Drug  for  hypertension 


T»vo  diet  regiments 

120  g/day  legumes  vs 
isocakxK  no  legumes. 


5  wk/study  run 
in  1  wk. 


Results 


3  diet  regiments 

1.  Coco-palm-coco 

2.  Coco-corn-coco 

3.  Coconut  solid  food 
cooked  in  oils. 


Very  low  fat  tfat-lean 
meat]  vs  added  beef 
fat  to  very  k)w 
fat =8%  high  fat =20- 

30%. 


Intervention  group  had 
tower  mortality  at  10.5 
yrs  from  all  causes 
(-7.75),  CHD 
(-10.6%)  and  CVD 
(-8.3%). 

There  was  a  24% 
reduction  in  death  due 
to  acute  Ml  in  special 
interventkx)  (SI)  group. 

Risk  factors  for  CHD 
declined  in  both 
groups. 

SI  group  had  increase  in 
death  related  to 
respiratory  and 
intrathoracic  organs 
(  +  20.1)  and  digestive 
system  ( -i-  36.8%). 

Used  blood  pressure 
reducing  drug; 
chlorthalidone  and 
hydrochlorothiazide. 

Legume  diet  compared 
to  control  diet: 
decreased  LDL-C, 
HDL-C,  increased 
biliary  cholesterol 
saturation  in  19  out  of 
20  subjects  by  at  least 
50%. 

Legume  consumption 
suggested  as  a  risk 
factor  for  cholesterol 
gallstone. 

Biliary  total  lipids 
concentration  same 
however,  PL 
concentration  down 
and  cholesterol  and 
bile  salts  up. 

Diet  fat  was  32%  of  total 
calories.  The  oil 
provkjed  75%  of  the 
total  fat. 

Coconut  oil  raised  chol 
10%. 

Palm  olein  and  corn  oil 
reduced  chol  (-19 
and  36%),  reduced 
LDL-C  ad  HDL-C. 

Com  oil  reduced  TC, 
LDL-C  and  HDL-C 
more  than  palm  olein. 

Com  oil 
hypotrlglyceridemic. 

Within  1  week  on 
extreme  low  fat  diet, 
total  chol  dropped  9%, 
LDL-C  dropped 
significantly  and  HDL- 
C  dropped  but  rrat 
significantly  TG 
inaeased  significantly 
on  low  fat  diet. 

Beef  fat,  not  t>eef  meat, 
kjentified  as  dietary 
risk  factor  in  raising 
blood  chol. 

Beef  fat  20  and  30%  of 
total  calories  raised 
blood  cholesterol. 

The  higher  the  P:S  ratio 
the  more  the  HDL  falls 
along  with  LDL-C. 

Diets,  not  excessively 
kjw  in  SFA  nor 
increasing  in  PUFA  do 
not  generally  raise 
HDL-C  levels. 


Assessment/commerrts 


Well  designed  and 
executed  study. 

The  nx>re  hsk  factors 
reduced,  the  greater 
reductkHi  of  CVD  nsk. 


Well  designed  and 
executed  study.  An 
8%  amino  acid 
solution  was  used  'o 
stimulate  gallbladdor 
contractkjn;  differeni 
legumes  used  have 
variable  concentratk)' '. 
of  possible  active 
components,  such  a^ 
saponin. 


Over  simphficatkxi  to 
judge  an  oil  solely  on 
basis  of  SFA  content. 

No  dietary  baseline  data 
provided,  actual 
intakes,  changes  in 
body  wt,  adjustment 
for  confounders  not 
reported. 


Small  number  of 
subjects. 

Short  run  In  for  diet. 

Study  results  indicate 
tt>at  it  is  the  fat  from 
beef  that  increases 
serum  cholesterol  and 
not  the  beef. 
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Results 


intervention  group  had 
lower  mortality  at  10.5 
yrs  from  all  causes 
(-7.75).  CHD 
(-10.6%)  and  CVD 
(-8.3%). 

There  was  a  24% 
reduction  in  death  due 
to  acute  Ml  in  special 
intervention  (SI)  group. 

Risk  factors  for  CHD 
dsclined  in  both 
groups. 

SI  group  had  increase  in 
death  related  to 
respiratory  and 
intrathoracic  organs 
(-1-20.1)  and  digestive 
system  ( +  36.8%). 

Used  blood  pressure 
reducing  drug; 
chlorthalidone  and 
hydrochlorothiazide. 

Legume  diet  compared 
to  control  diet: 
decreased  LDL-C, 
HDL-C,  increased 
biliary  cholesterol 
saturation  in  19  out  of 
20  subjects  by  at  least 
50%. 

Legume  consumption 
suggested  as  a  hsK 
factor  for  cholesterol 
gallstone. 

Biliary  total  lipids 
concentration  same 
however,  PL 
concentration  down 
and  cholesterol  and 
bile  salts  up. 

Diet  fat  was  32%  of  total 
calories.  The  oil 
provided  75%  of  the 
total  fat. 

Coconut  oil  raised  chd 
10%. 

Palm  olein  and  corn  oil 
reduced  chol  (-19 
and  36%),  reduced 
LDL-C  ad  HDL-C. 

Com  oil  reduced  TC, 
LDL-C  and  HDL-C 
more  than  palm  olein. 

Com  oil 
hypotriglyceridemic. 

Within  1  weeK  on 
extreme  low  fat  diet, 
total  Choi  dropped  9%, 
LDL-C  dropped 
significantly  and  HDL- 
C  dropped  but  not 
significantly  TG 
increased  significantly 
on  low  fat  diet. 

Beef  fat.  not  t>eef  meat, 
identified  as  dietary 
hsk  factor  in  raising 
blood  chol. 

Beef  fat  20  and  30%  of 
total  calories  raised 
blood  cholesterol. 

The  higher  the  P:S  ratio 
the  more  the  HDL  falls 
along  with  LDL-C. 

Diets,  not  excessively 
kjw  in  SFA  nor 
increasing  in  PUFA  do 
not  generally  raise 
HDL-C  levels. 


Assessnwnt/comments 
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Table  Z— Lipids  aho  CAROiOtfASCoiAR  Dsease:  Cuwical  Studies  {Science  Summary  Update)— Cominued 


Relerenoe 


Well  designed  and 
executed  study. 

The  mote  hsk  factors 
reduced,  the  greater 
reduction  of  CVD  nsk. 


Ornish  199 
(Ref.  106). 


Well  designed  and 
executed  study.  An 
8%  amino  acid 
solution  was  used  'o 
stimulate  galtbladd?' 
contraction;  differeni 
legumes  used  have 
vanable  concentration. 
of  possible  active 
components,  such  ab 
saponin. 


Over  simplification  to 
judge  an  oil  solely  on 
basis  of  SFA  content. 

No  dietary  baseline  data 
provided,  actual 
intakes,  changes  m 
body  wt,  adjustment 
for  confounders  not 
reported. 


Ritail  199  (Ref. 
111). 


Study  design 


Clincal  ^al  of  effect 
of  diet  and  liiestyt* 
on  serum  lipids  and 
«thero6clexisis. 

Prospectve. 
controlled. 


Clinical  study  of 
effect  of  amounts 
of  fat  in  test  meal 
on  serum  lipids. 

Method(s)  coo^iared 
to  calculated  values 


Study  population 


48  i«gh  ask  CHD. 
Iiwit»ing  men.  5 
women;  age  56 
year  (expt)  EG  year 
(ooctxol)  have 
•ttiaroscterosis 

Coronary  aitenes 
assessed  at 
tMsekne  and  after 


16.  heaHhy  males. 
23-M  yr  non 
smokers 
postprandiai  effects. 


Small  numt>er  of 
subjects. 

Short  run  in  for  diet. 

Study  results  indicate 
ttiat  it  is  the  fat  from 
beef  ttiat  increases 
serum  cholesterol  and 
not  the  beef. 


Sora-Tfiomas 
1989  (Ref. 
127). 


WKanen  ^'990 
(Ral.  138) 


Animal  study  of  eUeoi 
of  diet  on  serum 
lipids. 

Mechanism,  dietary 
interventioa. 


Chrricail  tnal  of 
wnooot  and  ♦ypecif 
detary  faison 
serum  Ipids  end 
apoproteins. 

Dietary  intervomiOB 
V>o  E  pheno^pe. 


i>r«ion 


1  year. 


8  hour.. 


25  adult  meile  African 
«nor*(eys. 


110Nor«)  Karelian 
fFirtland)  30-50  y.o. 
SSfaenand  54 
■Mwen  liealthy 
tresh  blood. 


Me«wd/test/doM 


OtBt  Intarvenbon  — 

1.  UwtMvegdietnon- 
■noiiing  stress 
fSBnagement 

^■odwaie  exercise. 

2.  Usual  Care.. 


Results 


i 


Assessment/coewnenis 


High  fat  test  meal.  70 
gm  fat.  580  n^g  chd. 
inOcalones;  56%  fat. 


1  year.  5  yr 
form  ntost 
animals 
(male). 


C«k/dietand 
12  wfc/d»t. 
with  5  wk/ 
switch  uacK. 


4  Diet  Regiments  Low 
Chd  +  high  PUFA. 

Low  Chd  +  Low  PUFA.. 

High  Chd  -^  high  PUf  A . 

Low  Chd  +  Low  PUFA.. 

Chd  0.03  or  0.8  mg/kcal 
P/S  talia.  CLSorZ^ 


Tesi  d« 

Diet  t  LowfaL^/S  =  i 
Diet  2.  Low  fat  low  salt 
prs  0.4. 

SaMiirK  diet.  Mgh  SFA 
«iigiichd. 


Shonterm  kteaiyte 
Mton«ntion  (1  year) 
«aduoed  tiednmeier 
d  the  sterK)sis  in 
patients  wTth 
atherosclerosis  and 
appeared  to  reduce 
the  progression  d  ttie 
disease. 

TC.  LDL-C  reduced. 
HDL-C  unc^anged. 
TG  elevated  m 
intervention  group. 

Fat  intake  reduced  to 
6.8%  of  total  cakxies 
in  intervention  group 
compared  to  30%  in 
chdesterd 

A  single  high  fat  meal 
inaeased  TG  and 
VLDL 

Maximum  response  to 
test  rT>eal  at  3  hr 
HDL's  Apo  A's  and 
apo  B  were  not  altered 
by  tat  meal  by  8  tv. 

Ottmmiixi  t>etween 
iMMared  directly 
^LRC  Wethod)  versus 

CataaMed  values  by 
rwatfwoid  equation. 

H  f^Hn*  not  fasted,  the 
UOL-C  conoeMraton 
wMbe  sigmficanfly 
underestimate. 

To  miniirMze  postprandial 
edaot  on  plasma 
lipoprotein,  a  minimum 
of  8  hr  fat  IS  required 
for  accurate 
measurement  of  VLDL. 

TC.  HDLs.  apo  A  and  B 
can  be  delerrmried 
adequately  using  non 
fasting  serum. 

Diet  high  m  ctx>l . 
generally  increased 
TC.  LOL-C  and  apo  B. 

PUFA  enncrted  diet 
reduced  TC.  HDL-C 
and  plasma  apo  A-1  in 
««onkeys  4ed  High 
choiesterd  diet  by  13. 
28  and  16% 
respeoavely 

PUFA  also  decreased 
rate  of  A-1  production 
4^  the  iwer  eut  ^ol  m 
the  intestine. 

Effect  of  PUFA  on  apo 
A-1  synthesis  was 
tissue  speofic. 

Plasma  chd  correlated 
inversely  with  apo  E 
3/4  isolorms. 

Highest  plasma  chd 
found  in  apo  E4<4. 

Sut>iects  with  apo  E3/2 
fias  towest  plasma 
cMl. 

Association  weaker  on 
low  fat .  low  chOi  diet 

Greatest  reduction  m  TC 
in  apo  £4/4. 

When  diet  switdtad 
back.  «M8a  aattiKtt 
had  highest  inoroasa 
inTC. 


Wei  designed  and 
eaecuted  study 

Reeults  suggest  that  tow 
tat.  vegetanan  diet 
eeduced  the  profession 
for  regression)  d 
atherosclerotic 
piacque. 


Short  time,  srriall  nuriiber 
subiects. 

Results  should  be 
considered  wtien  cross 
comparing  design  and 
results  from  differeni 
laboratones. 


Well  designed  and 
executed  study. 

Monkeys  respond  lo 
dietary  changes  m  a 
manner  similar  lo 
hunr»ns 

Ovelary  effect  d  PUFA 
on  synthesis  d  CHD 
protective  factor. 

PUFA  laduced  *w 
synthesis  d  apo  A-1 
and  therefore  could 
incroasa  CHD  nsk 
(mechanism). 


Excdient  study;  The  apo 
E  phowa<»a  n»ay  «n 
part  detefmir«e  tfie 
amaunl  or  responae  io 
tHatary  fat  and  chd 
wnioa  ffBaaHs  ^ 
alteration  of  serum 


An  apo  E  allele  sum  at  7 
or  more  are  greatest 
visk  and  most 
resportsive  to  dietary 
fipids  (mecfianism). 


60764  Federal  Register  /  Vol.  56,  No.  229  /  Wednesday,  November  27,  1991  /  Proposed  Rules 


Table  2— Lipids  and  Cardiovascular  Disease:  Clinical  Studies  (Science  Summary  Update)— Continued 

RefefBfice 

Study  design 

Study  population 

Duration 

Method/test/dose 

Results 

Assessment/comments 

Wardlawl990 

Qlnical  study  of  effect 

20  men,  average  34.7 

5weekdiet 

Diets 

Both  vegetat>le  oil  diets 

WeH  designed  and 

(Rel.  144). 

of  types  of  dietary 
fat  on  serum  lipkis. 
Ootjble  t>lind«d. 
rarxtomized,  cros»- 

yr  normal  diet  fat 

phase;  7  wit/ 

washout; 

cross-ov8r 

1  Butter — 2  wk      

(PUFA  and  MUFA) 

executed  study. 

2  Com-PUFA  

reduced  chol  16-21%, 

Applicable  to  men  who 

3  Surv-MUFA 

LDL-C  21-26%  and 

consume  high  SFA 

and  repeat 

TG  by  10-21% 

diet  (did  not  include 

ovef. 

compared  to  butter 
diet 

Serum  chol  falls  witNn  1 
wk  on  vegetable  oil 
diets. 

Dietary  chol  raised  from 
190to500mg/day 
while  on  vegetable  oil 
diet  did  not  change 
serum  TC.  LDL-C, 
HDL-C  Of  TG. 

High  Concentratkjn  of 

women). 

Consumptkxi  of  low  fat 
diet  reduced  serum 
lipids  levels  In  young 
healthy  men  who  had 
prevtously  consumed 
high  fat  diet. 

Furthermore  the  authors 
suggest  some  risk  may 
be  Involved  as  reduce 
SFA  in  diet  especially 
substitute  PUFA  for 

PUFA  may  have 
phantiacological 
effects  on  k>wering 
HDL-C,  however,  diets 
containing  35%  of 
cakxies  from  fat  and 
P-Sratk>  <  1.5  are 
not  likely  to  tower  HDL 
significantly. 

MUFA. 

Wood  1991 

Clinical  study  of 

Moderately 

1  year.... 

Divided  into  3  cohorts  44 

Both  NCEP  groups 

Well  designed  and  well 

(Ref.  145). 

effect  of  diet  and 

ovemoeight. 

men  4  44  women  in 

reduced  body  fat 

executed  study. 

exercise  on  serum 

sedentary  men  and 

each  cohort 

signifk^ntty  and  BP. 

Suggests  multifactorial 

lipids. 

women  (132  eacfi). 

1.  Control,  habitual  diet 

In  men:  Diet  ( + ) 

approach  for  reductton 

Randomized. 

25  to  49  yr  old: 

2.  Hypocakxic  NCEP  diet . 

exercise  increased 

CVD. 

controlled. 

119men&  112 

3.  Hypocakxic  NCEP  diet 

HDL,  while  decreasing 

Exercise  is  important  in 

Evaluation  of  diet  and 

women  completed 

(+)  exercise. 

TG,  apo  B  HDL 

increasing  level  HDL 

activity  l)y  clinical 

study;  norv 

increased  significantly 

Diet  is  important  in 

activity  logs.  7  day 

smokers,  low 

(13%)  in  men  who 

reductton  of  TC  '^nd 

diet  records,  and 

alcoholic 

exercised  over  diet 

LDL-C. 

telephone 

consumptioa 

atone. 

Interviews. 

In  women:  Diet  alone  & 

( + )  exercise 

signifk^antly  reduced 

BP,  TC,  apo  B 

compared  to  controls. 
Women  in  diet  alorw 

group,  had  signifk:antly 

tower  HDL-2  and  apo 

A-1  compared  to 

control. 
Addition  of  exercise 

decreased  the 

reduction  of  HDL-2  by 

tow  fat  diet. 

[FR  Doc.  91-27169  Filed  11-28-91;  8:45  am) 

BILLING  CODE  4160-01-M 


21  CFR  Part  101 
[Docket  No.  91N-00971 
RIN  0905-AD08 

Food  labeling:  Healtti  Messages; 
Dietary  Lipids  and  Cancer 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
authorize  health  claims  on  foods  and 
food  labeling  that  state  that  diets  low  in 
total  fat  may  reduce  the  risk  of  some 


types  of  cancer,  particularly  colon, 
breast,  and  prostate,  in  the  general 
population.  The  agency  reviewed  this 
topic  under  the  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990.  The  agency's  conclusion  is  based 
on  its  review  of  the  publicly  available 
scientific  literature.  The  strength  and 
consistency  of  the  scientific  data 
supports  such  claims.  Under  this 
proposal,  it  also  may  not  imply  any 
particular  degree  of  risk  reduction.  The 
proposed  rule  requires  that  to  bear  such 
a  claim,  the  food  or  food  product  must 
meet  the  criteria  proposed  in  §  101.62  for 
a  "low  fat"  claim.  FDA  is  proposing  to 
permit  foods  that  qualify  to  use  a 
combined  cancer-cardiovascular  disease 
label  statement  and  is  requesting 
comments  addressing  scientific  and 


compliance  issues  that  may  arise  from 
the  use  of  such  combined  health  claims. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  on 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

addresses:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr. 

He-Chong  C.  Lee,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-265),  Food 
and  Drug  Administration,  200  C  St.  SW 
Washington,  DC  20204,  202-^85-0358 
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ose 

Results 

Assessment/comments 

Both  vegetat>le  oil  diets 

WeH  designed  and 

(PUFA  and  MUFA) 

executed  study. 

reduced  ctiol  16-21%, 

Applicable  to  men  who 

UX-C  21-26%  and 
TG  by  10-21% 

consume  high  SFA 

diet  (did  not  include 

compared  to  txjtter 

women). 

diet. 

Consumption  of  low  (at 

Senjm  chol  (alls  within  1 

diet  reduced  serum 

wk  on  vegetable  oil 

lipids  levels  in  young 

diets. 

healthy  men  who  had 

Dietary  chol  raised  from 

previously  consumed 

190to500mg/day 

high  fat  diet. 

while  on  vegetable  oil 

Furthermore  \he  authors 

diet  did  not  change 

suggest  some  risk  may 

sanjro  TC.  LDL-C. 

be  involved  as  reduce 

HDL-C  Of  TG. 

SFA  in  diet,  especially 

High  Concentration  o1 

substitute  PUFA  for 

PUFA  may  have 

MUFA. 

phamiacological 

eflects  on  lowering 

HDL-C,  however,  diets 

containing  35%  ot 

calories  from  fat  and 

P-S  ratio  <  1.5  are 

not  likely  to  lower  HDL 

significantly. 

orts44 

Both  NCEP  groups 

Well  designed  and  wen 

in  in 

reduced  body  fat 

executed  study. 

significantly  and  BP. 

Suggests  multifactorial 

J  diet 

In  men:  Diet  ( + ) 

approach  for  reduction 

EPdiet. 

exercise  increased 

CVD. 

EPdiet 

HDL  while  decreasing 

Exercise  is  important  in 

TG,  apo  B  HDL 

increased  significantly 

(13%)  in  men  wtw 

exercised  over  diet 

alone. 
In  women:  Diet  alone  & 

( -f )  exercise 

signif'icantty  reduced 

BP,  TC,  apo  B 

compared  to  controls. 
Women  in  diet  alone 

group,  had  significantly 

lower  HDL-2  and  apo 

A-1  compared  to 

control. 
Addition  of  exercise 

decreased  the 

reduction  of  HDL-2  by 

low  fat  diet. 


increasir>g  level  HDL 
Diet  is  Important  in 
reduction  of  TC  <vxj 
LDL-C. 


compliance  issues  that  may  arise  from 
the  use  of  such  combined  health  claims. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  on 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr. 

He-Chong  C.  Lee,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-265),  Food 
and  Drug  Administration,  200  C  St.  SW 
Washington.  DC  20204,  202-^85-03?8 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8, 1990,  the  Presid^l 
signied  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (Pub  L.  101- 
535)  (the  1990  amendments),  which 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  The  1990 
amendments,  in  part,  authorize  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  (and  by  delegation  FDA) 
to  issue  regulations  authorizing  nutrient 
content  and  health  claims  on  the  label 
or  labeling  of  foods.  With  respect  to 
health  claims,  the  new  provisions 
provide  that  a  product  is  misbranded  if  it 
bears  a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition,  unless  the 
claim  is  made  in  accordance  with  the 
procedures  and  standards  established 
under  the  act  (21  U.S.C,  343(r)(l)(B)). 

Published  elsewhere  in  this  issue  of 
the  Federal  Register  is  a  proposed  rule 
entitled  "Food  Labeling:  General 
Requirements  for  Health  Claims  for 
Food,"  which  establishes  general 
requirements  for  health  claims  that 
characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  and  other  nutritional 
substances  (referred  to  generally  as 
"substances")  to  a  disease  or  health- 
related  condition  on  food  labels  and  in 
labeling.  In  that  companion  document, 
FDA  tentatively  determined  that  such 
claims  would  only  be  justified  for 
substances  in  dietary  supplements  as 
well  as  in  conventional  foods  if  the 
agency  determines,  based  on  all  of  the 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

Sections  3(b)(l)(A)(ii),  (b)(l)(A)(vi). 
and  (b)(l){A)(x)  of  the  1990  amendments 
require  that  within  12  months  of  their 
enactment,  the  Secretary  shall  issue 
proposed  regulations  to  implement 
section  403(r)  of  the  act.  and  that  such 
regulations  shall  determine,  among  other 
things,  whether  claims  respecting  10 
topic  areas,  including  fats  and  cancer, 
meet  the  requirements  of  the  act.  In  this 
document,  the  agency  will  consider 
whether  a  claim  on  food  or  food 
products,  including  conventional  foods 
and  dietary  supplements,  on  the 
relationship  between  fats  and  cancer 
would  be  justified  under  the  standard 


proposed  in  the  companion  document  on 
general  requirements  for  health  claims. 

B.  Public  Health  Aspects 

1.  Prevalence  and  Economic  Impact 

The  importance  of  cancer  as  a  public 
health  problem  in  the  United  States 
cannot  be  disputed.  All  forms  of  cancer 
taken  together  are  ranked  as  the  second 
leading  cause  of  death  in  the  United 
States  and  account  for  one  in  five 
deaths.  Deaths  due  to  cancer  numbered 
more  than  475,000  in  1987.  The  overall 
economic  cost  of  cancer,  including  the 
direct  health  care  costs  and  losses  due 
to  morbidity  and  mortality,  was 
estimated  to  be  $72.5  billion.  The  social 
impact  of  cancer  can  be  measured  in 
part  by  the  potential  years  of  life  lost  by 
death  before  age  65.  Potential  years  of 
life  lost  were  18  million  years  for  cancer 
compared  to  15  million  years  for  heart 
disease  (Ref.  1). 

Risk  of  occurrence  differs  markedly 
for  various  types  of  cancer.  In  1990,  the 
leading  types  of  cancer  in  men  in  the 
U.S.  were  lung  (35  percent  of  all  cancer 
deaths),  colorectal  (11  percent),  and 
prostate  cancer  (11  percent).  For  women, 
the  leading  types  were  lung  (21  percent), 
breast  (18  percent),  and  colorectal 
cancer  (13  percent)  (Ref.  1). 

2.  Dietary  Lipids  in  the  United  States 

Lipids  (fat  and  oils)  with  dietary 
importance  include  fatty  acids, 
phospholipids,  and  cholesterol.  As 
dietary  components,  lipids  are 
commonly  referred  to  as  "fats." 
Henceforth,  the  colloquial  term,  "fat" 
will  be  used  in  place  of  the  more 
technically  correct  term  "lipids." 

The  fatty  acid  components  of  fat  are 
classified  as  short  chain  (less  than  6 
carbons),  medium-chain  (6  to  10 
carbons),  or  long-chain  (12  or  more 
carbons).  Fatty  acids  are  also  classified 
as  saturated  (lacking  double  bonds), 
monounsaturated  (containing  a  single 
double  bond),  or  polyunsaturated 
(containing  more  than  one  double  bond). 
The  polyunsaturated  fatty  acids  are 
subdivided  into  those  whose  first  double 
bond  occurs  either  three  carbon  atoms 
from  the  methyl  carbon  (omega-3)  or  six 
carbon  atoms  from  the  methyl  carbon 
(omega-6). 

Dietary  fats  serve  several  major 
physiological  functions,  and  only  a  brief 
overview  will  be  given  here.  Fats 
facilitate  the  intestinal  absorption  of  the 
fat-soluble  vitamins.  Small  amounts  of 
linoleic  and  linolenic  acid,  two 
polyunsaturated  fatty  acids,  are 
essential  in  the  diet  as  precursors  of 
eicosanoids  and  phospholipids. 
Phospholipids,  as  well  as  cholesterol, 
are  major  components  of  all  cell 


membranes  and  myelin,  the  coating 
around  nerve  fibers.  Cholesterol  is  also 
the  precursor  of  the  steroid  hormones 
and  of  bile  acids. 

Fat  is  the  most  concentrated  source  of 
dietary  energy  of  all  the  nutrients, 
supplying  nine  calories  per  gram  (g)  as 
compared  to  four  calories  per  g  from 
either  carbohydrate  or  protein.  More 
than  one-third  of  the  calories  consumed 
by  most  people  in  the  United  States  are 
provided  by  fat.  In  1985,  estimated 
average  intake  of  fat  was  as  follows:  19 
to  50  year  old  men,  36  percent:  19  to  50 
year  old  women,  37  percent:  1  to  5  year 
old  children,  34  percent  of  energy 
(calorie)  intake.  The  largest  contributors 
to  total  fat  intake  for  all  sex  and  age 
groups  were  meat,  poultry,  and  fish  as 
well  as  grain-products  (including  baked 
goods  and  cakes]  nnd  dair>'  products. 
For  adults,  meat,  poultrj',  and  fish 
contributed  32  to  38  percent  of  total  fat 
intake,  grain  products  contributed  19  to 
22  percent,  and  dairy  products 
contributed  13  to  15  percent.  For 
children,  from  1  to  5  years,  dairy 
products  (28  percent)  was  the  lai^est 
contributor  to  total  fat.  while  meat, 
poultry,  and  fish  contributed  22  percent 
and  grain  products  contributed  24 
percent  (Ref.  2). 

3.  Relation  of  Dietary  Fats  to  Cancer 

Fat  consumption  in  the  United  States 
is  in  excess  of  that  needed  to  meet  the 
physiological  needs  for  energy  and 
essential  fatty  acids.  Recent  U.S. 
Government  nutrition  guidelines  and 
goals  recommend  an  American  diet  with 
lower  fat  (30  percent  or  fewer  of  the 
calories),  saturated  fat  (10  percent  or 
fewer  of  the  calories),  and  cholesterol 
(less  than  300  milligrams  (mg)  daily). 
The  available  evidence  shows  that 
this  excess  intake  of  fat  has  significant 
consequences  for  the  American 
population.  While  the  most  convincing 
evidence  supports  a  relationship 
between  dietary  fat  intake  and  the  risk 
of  cardiovascular  disease,  high  fat  diets 
also  appear  to  be  linked  to  increased 
risk  of  some  types  of  cancer  and  obesity 
A  recent  National  Research  Council's 
(NRC's)  Report,  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref.  3)  concluded  that 
although  there  was  less  persuasive 
evidence  for  th"  relationship  between 
fat  and  cancer  as  compared  to  fat  and 
cardiovascular  disease,  the  weight  of 
evidence  from  epidemiologic  and 
experimental  animal  studies  suggested 
that  dietary  fat  may  influence  the  risk  of 
some  types  of  cancer,  particularly 
cancer  of  the  breast,  colon,  and  prostate 
and  possibly  the  pancreas, 
endometrium,  and  ovary.  Although  the 
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precise  quantification  and  the  nature  of 
the  association  between  dietary  fat  and 
the  overall  risk  of  cancer  has  not  been 
determined,  all  recent  general  dietary 
guidelines  from  the  Federal  Government 
and  the  NRC  have  recommended  that 
lower  fat  intakes  should  be  encouraged 
in  the  United  States  (Ref.  1.  pp.  119-120). 

C  Dietary  Fat:  Regulatory  History 

Because  there  was  a  lack  of 
agreement  on  the  relationship  between 
fat  and  cholesterol  and  good  health 
when  the  agency's  current  regulations 
were  adopted,  FDA  limited  the  amount 
of  information  that  could  be  provided  on 
the  food  label  about  these  food 

components.  Current  relevant    

regulations  are  §  l(n.9(c)(6)  (21  CFR 
101.9(c)(6)).  which  requires  that  the  fat 
content  of  a  food  be  included  in  the 
nutrition  label  (38  FR  2132.  January  19. 
1973;  and  amended  at  38  FR  6951,  March 
14. 1973),  and  5  101.25  (21  CFR  101.25) 
(42  FR  14302.  March  15. 1977),  which 
provides  for  the  voluntary  listing  of 
cholesterol  and  fatty  acid  content  as 
part  of  the  food's  nutrition  label.  No 
other  information  on  fat  or  cholesterol 
content  is  permitted. 

In  1986,  however,  with  the  emergence 
of  a  consensus  that  limiting  dietary 
cholesterol  would  contribute  to  good 
health,  FDA  published  a  proposal  to 
define  terms  that  describe  the 
cholesterol  content  of  foods  (51  FR 
42584,  November  25. 1986)  and  also 
proposed  to  require  that,  whenever 
these  or  other  terms  describing 
cholesterol  content  are  used  on  the 
label,  the  fafty  acid  content  of  the  food 
must  be  declared  on  the  nutrition  label. 

As  part  of  the  Secretary's  food 
labeling  initiative.  FDA  issued  a 
tentative  Hnal  rule  on  cholesterol 
labeling  in  the  Federal  Register  of  July 
19, 1990  (55  FR  29456).  In  that  document, 
the  agency  proposed  to  limit  the  fat  and 
saturated  fatty  acid  content  of  foods 
bearing  cholesterol  claims.  FDA 
proposed  to  limit  the  use  of  "cholesterol 
free"  and  "low  cholesterol"  to  foods 
which,  in  addition  to  containing  the 
requisite  cholesterol  levels,  contain  not 
more  than  5  g  of  fat  and  not  more  than  2 
g  of  saturated  fats  per  serving.  On  a  dry 
weight  basis,  these  foods  coidd  contain 
not  more  than  20  percent  fat  and  not 
more  than  6  percent  saturated  fat. 

For  a  complete  description  of  FDA's 
regulation  of  the  fat  and  saturated  fat 
content  of  foods,  see  the  proposal  on  fat, 
saturated  fat,  and  cholesterol 
descriptors  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

In  response  to  industry  initiatives  in 
which  health  messages  about  the 
relationship  of  low  fat  diets  to  reduced 
risk  of  cancer  were  placed  on  labels  of 


breakfast  cereals.  FDA  proposed  to 
define  health  messages  on  August  4. 
1987  (52  FR  28843).  In  that  proposal,  a 
"health  message"  was  described  as  a 
claim  for  a  food  that  addressed  the 
relationship  between  that  food  in  a  diet 
and  health.  That  relationship  included 
the  linkage  between  certain  health 
problems  (e.g.,  heart  disease]  and 
certain  food  factors  and  dietary  habits. 
Because  of  a  number  of  comments 
suggesting  that  this  proposal  was  vague 
and  unworkable,  after  seeking 
comments  in  an  advanced  notice  of 
proposed  rule  making  on  August  8,  of 
1989  (54  FR  32610).  FDA  published  a 
reproposal  for  regulating  health 
messages  in  February  13, 1990  (55  FR 
5176).  In  that  document,  the  agency 
stated  that  it  intended  to  review 
available  scientific  evidence  to  address 
whether  a  claim  may  be  made  with 
respect  to  a  number  of  different  topic 
areas,  including  fats  and  cancer. 

On  November  8, 1990,  as  stated 
above,  the  1990  amendments  were 
enacted,  and  FDA  was  charged  with 
reviewing  10  topic  areas.  This  document 
presents  the  results  of  FDA's  review  of 
the  relationship  between  dietary  fats 
and  cancer. 

D.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  has  reviewed  all  relevant 
scientific  evidence  on  fat  and  its 
relationship  to  cancer.  The  scientific 
evidence  reviewed  included  all 
conclusions  reached  in:  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref.  4)  and  the  U.S.  Department 
of  Agriculture  (USDA)  and  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  report  "Nutrition  and 
Your  Health:  Dietary  Guidelines  for 
Americans"  (Ref.  6).  It  also  considered 
documents  from  other  recognized  and 
scientific  bodies,  including:  NRC's  "Diet 
and  Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  3);  NRCs 
"Recommended  Dietary  Allowances" 
(Ref.  5):  The  Worid  Health 
Organizations  (WHO),  "Diet,  Nutrition, 
and  the  Prevention  of  Chronic  Diseases" 
(Ref.  7):  and  the  Life  Sciences  Research 
Office  (LSRO)  report  "The  Role  of 
Dietary  Lipids  in  Cancer"  (Ref.  8).  FDA 
relied  on  these  reports  for  a  review  of  all 
evidence  available  before  1988. 

The  agency  updated  the  conclusions 
reached  by  these  reports  by  reviewing 
all  human  and  animal  studies  released 
since  these  documents  were  completed. 

To  ensure  that  its  review  of  relevant 
evidence  was  complete,  FDA  requested, 
in  the  Federal  Register  of  March  28, 1991 
(56  FR  12932),  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(1)(A)  of 


the  1990  amendments.  The  topic  of  fat 
and  cancer  was  among  the  10  subjects 
on  which  the  agency  requested 
information. 

E.  Comments  Received  in  Response  to 
FDA  Request  for  Scientific  Data  and 
Information 

In  response  to  the  March  28. 1991 
Federal  Register  request  for  scientific 
data  and  information  on  fats  and  cancer, 
FDA  received  15  comments  from  the 
food  and  dietary  supplement  industries, 
a  consumer  advocacy  organization, 
trade  associations,  a  state  health 
department,  the  Government  of  Canada, 
a  private  nutrition  research  foundation, 
an  organization  of  public  health 
professionals,  and  a  consumer. 

The  comments  dealt  with  the  issues  of 
fat  and  cancer  and  related  food  label 
requirements,  as  well  as  the  general 
goals  and  requirements  of  the  1990 
amendments.  FDA  reviewed  all  of  the 
documents  including  letters,  press 
releases,  scientific  articles,  review 
articles,  and  recommendations  included 
in  submissions.  FDA  included  the  data 
submitted  in  scientific  articles  in  its 
review  of  scientific  literature  which  is 
discussed  below. 

The  comments  received  from  the  food 
industry,  the  private  nutrition  research 
foundation,  the  consumer  advocacy 
organization,  and  the  consumer 
suggested  that  there  was  adequate 
scientific  evidence  and  scientific 
agreement  to  justify  claims  for  fat  and 
cancer.  The  comments  from  the  dietary 
supplement  trade  association  and 
nutritional  supplement  manufacturers 
stated  that  the  conclusions  in  several 
authoritative  documents  filed  in  the 
FDA  docket  on  this  topic  are  negative 
with  respect  to  the  role  of  nutritional 
supplements  in  providing  the  protective 
nutrients  that  are  associated  with 
disease.  The  dietary  supplement  trade 
association  suggested  that  FDA  exercise 
its  independent  judgment  in  reviewing 
the  evidence  on  nutrient-disease 
relationships  and  not  rely  solely  on 
conclusions  drawn  in  the  authoritative 
documents. 

Comments  from  a  state  health 
department  and  an  organization  of 
professional  public  health  nutritionists 
recommended  caution  in  approving 
health  claims  and  the  need  to  prevent 
possible  abuse  of  health  claims  or 
misinterpretation  by  the  general  public. 
These  comments  also  expressed  concern 
about  the  many  topics  that  are 
candidates  for  health  claims  under  the 
1990  amendments. 

A  comment  from  a  major  grain  food 
manufacturer  suggested  that  one  of  the 
requirements  for  a  fat  and  cancer  health 
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claim  should  be  that  the  food  product 
contains  a  minimum  amount  of  dietary 
fiber  and  a  standard  level  of  all  other 
important  nutrients  commonly  found  in 
that  food.  Criteria  for  qualifying  levels 
for  fat  were  suggested  as  10  percent  of 
calories  from  food. 

A  major  manufacturer  of  food  oils  and 
related  food  products  suggested  that  fat 
intake  should  be  reduced  primarily  by 
lowering  saturated  fatty  acid  intake. 
This  comment  raised  questions  about 
the  possibility  of  increasing  the  risk  of 
heart  disease  among  consumers  by 
reducing  the  relative  proportions  of 
polyunsaturated  fatty  acid  intakes  along 
with  reductions  in  total  fat  intakes,  it 
suggested  that  health  claims  for  fat  and 
cancer  were  justified  only  for  foods 
especially  low  in  saturated  fat  rather 
than  total  fat. 

Finally,  the  Government  of  Canada 
submitted  information  that  it  considered 
helpful  in  the  context  of  increased 
harmonization  of  regulations  or 
standards  affecting  trade  in  specific 
products.  The  Director  General.  Food 
Directorate,  Health  and  Welfare 
Canada,  described  the  official  position 
of  Canada  on  the  relationship  of  diet 
and  nutrients  to  disease,  including 
cancer,  and  the  metabolic  effects  of 
nutrients,  including  fat,  as  stated  in  the 
volume  "Nutrition  Recommendations, 
the  Report  of  the  Scientific  Review 
Committee— 1990"  {Ref.  9). 

The  conclusions  of  the  Canadian 
Scientific  Review  Committee  on  fat  and 
cancer  were  that  "the  present  level  of 
total  fat,  and  particularly  of  saturated 
fat,  in  the  Canadian  diet  constitutes  a 
risk  factor  for  cardiovascular  disease 
and  possibly  for  certain  other  diseases 
including  some  forms  of  cancer."  The 
Committee  recommended  that  total  fat 
intakes  of  Canadians  be  no  more  than  30 
percent  of  energy.  The  Director  General 
also  stated  that  food  label  health  claims 
or  messages  regarding  the  role  of  fat  in 
cancer  risk  could  result  in  a  food 
product  being  classified  as  a  drug 
because  the  Food  and  Drug  Act  in 
Canada  "prohibits  the  advertising  and 
sale  to  the  general  public  of  a  food  that 
is  represented  either  by  label  or  in 
advertising  as  a  treatment,  preventative 
or  cure  for  some  46  diseases,  disorders 
or  abnormal  physical  states  including 
cancer." 

II.  Review  of  the  Scientific  Evidence 

A.  Federal  Government  Documents 

In  'The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  4),  the 
potential  relationship  of  dietary  fat  to 
cancer  risk  was  evaluated  by  reviewing 
results  of  a  range  of  different  types  of 
studies.  The  report  concluded  that. 


although  not  yet  conclusive, 
epidemiological  and  animal  data 
support  an  association  between  dietary 
fat  and  the  risk  of  cancer,  especially 
breast,  colon,  and  prostate  cancer.  The 
report  stated  that  the  effects  of  different 
types  of  dietary  fat  (i.e.,  saturated 
versus  unsaturated)  have  not  been 
separated  in  most  human  studies  and 
considerable  uncertainties  remain  to  be 
resolved. 

The  Surgeon  General's  report 
concluded  that  the  weight  of  the  studies 
are  strongly  suggestive  of  the  role  for 
dietary  fat  in  the  etiology  of  some  types 
of  cancer  (Ref  4,  p.  194). 

The  conclusions  of  the  other 
authoritative  documents  from  the 
Federal  government  listed  above 
support  the  positive  relationship 
between  dietary  fat  and  the  risk  of  some 
types  of  cancer,  particularly  breast, 
colon,  and  prostate.  These  conclusions 
were  the  basis,  in  part,  for  the  "Nutrition 
and  Your  Health:  Dietary  Guidelines  for 
Americans"  report  that  recommended 
calorie  intake  from  total  fat  be  less  than 
30  percent  (Ref.  6). 

B.  Other  Documents  and  Statements 

The  NRCs  report  "Diet  and  Health: 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref  3)  included  the 
recommended  goal  to  reduce  total  fat 
intake  to  30  percent  or  less  of  calories.  It 
stated  that  although  less  persuasive 
than  the  data  supporting  the  fat  and 
cardiovascular  disease  relationship,  the 
weight  of  the  evidence  indicates  that 
high  fat  diets  are  associated  with  a  high 
risk  of  several  types  of  cancer, 
especially  of  the  colon,  prostate,  and 
breast.  This  report  reviewed 
epidemiologic  data  as  well  as  supportive 
evidence  from  animal  studies  that 
examined  the  mechanism  of 
carcinogenesis. 

The  WHO  study  group  report,  "Diet 
Nutrition,  and  the  Prevention  of  Chronic 
Diseases"  (Ref.  7)  that  presented  the 
collective  views  of  an  international 
groups  of  experts,  concluded  that — 

*  *  *  even  though  the  "relationship 
between  specific  dietary  components  and 
cancer  are  much  less  well  established  than 
those  between  diet  and  cardiovascular 
disease.  *  *  *  a  review  of  the  evidence 
indicated  that  a  high  intake  of  total  fat  and  in 
some  case-control  studies  also  saturated  fat 
is  associated  with  an  increased  risk  of 
cancers  of  the  colon,  prostate,  and  breast. 
The  epidemiological  evidence  is  not  totally 
consistent  but  is  generally  supported  by 
laboratory  data  from  studies  in  animals. 
*  *  *  (Ijntakes  of  less  than  30  percent  of  total 
energy  will  be  needed  to  attain  a  low  risk  of 
fat-related  cancers.  *  •  •  |M]ost  expert 
groups  now  consider  it  prudent  to  reduce  fat 
intakes  in  Western  societies  from  the 


prevailing  figure  of  about  40  percent  of 
energy  towards  20  to  30  percent  figure. 

C.  Review  of  the  Scientific  Literature 

1.  Evidence  Considered 

To  the  extent  possible,  the  agency 
evaluated  data  from  studies  in  humans 
as  well  as  in  animals,  llie  criteria  that 
the  agency  used  to  select  pertinent 
recent  studies  required  that  they  have 
been  published  and  conducted  after 
NAS"  "Diet  and  Health"  was  published 
(i.e..  after  1988).  and  that  they: 

(1)  Present  primary  data  carried  out  in 
animal  or  in  human  studies: 

(2)  Be  available  in  English: 

(3)  Include  direct  measurement  of 
dietary  fat  intake  as  a  single  nutrient  or 
as  a  component  of  foods:  and 

(4)  Include  direct  measurement  of  risk 
of  cancer  (prognostic  indicator, 
incidence,  development,  prevalence,  or 
mortality). 

FDA  considered  that  experiments  in 
diftereni  animal  species  can  take  genetic 
variability  into  account  and  permit  more 
intensive  observation  under  controlled 
experimental  conditions.  However,  the 
agency  believes  that  extrapolation  of 
data  from  animal  studies  to  humans  is 
limited  by  the  differences  in  metabolism 
and  physiology  between  animals  and 
humans. 

Various  types  of  epidemiologic  studies 
in  humans  also  have  limitations  in 
methodology.  The  strengths  and 
weaknesses  of  different  kinds  of 
epidemiologic  studies  and  the 
methodologies  for  dietary  assessment 
relevant  to  risk  of  chronic  diseases  are 
reviewed  elsewhere  (Ref  3,  pp.  23-32). 
Despite  the  limitations  in  epidemiologic 
studies,  repeated  and  consistent  findings 
of  an  association  between  certain 
dietary  factors  and  diseases  are  likdy  to 
be  real  and  indicative  of  a  cause-and- 
effect  relationship.  Studies  in  animals 
can  be  used  to  confirm  findings  in 
humans  and  to  elucidate  mechanisms 
involved. 

2.  Evaluation  Criteria 

The  data  in  humans  and  animals  have 
been  evaluated  against  general  criteria 
for  good  experimental  design,  execution, 
and  analysis.  The  criteria  used  in 
evaluating  studies  in  animals  include: 

(1)  Whether  experimental  diets  were 
within  physiological  ranges  of  intake, 
particularly  whether  levels  of  fish  oil  or 
total  fat  in  the  diet  were  within  the 
range  of  current  human  consumption 
and  whether  the  diet  provided  adequate 
linoleic  acid  for  growth  of  the  host  and 
tumor  cells  (There  is  evidence  to  support 
a  linoleic  acid  requirement  for  optimal 
tumorigenesis.  In  a  dose-response  study, 
O'Connor  et  al.  (Ref  27)  tested 
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azaserine-induced  pancreatic 
tumorigenesis  by  measuring  the 
development  of  atypical  acinar  cell 
nodules  (AACN)  in  rats.  AACN 
development  was  not  affected  when  the 
diet  contained  less  than  5  weight- 
percent  com  oil  but  was  increased  as 
the  omega -6:omeg-3  fatty  acid  ratio 
increased  if  the  diet  contained  more 
than  5  weight-percent  corn  oil.  This 
result  is  consistent  with  the  reports  by 
Ip  et  al.  (Refs.  20  and  71)  that  there  is  a 
linear  relationship  of  linoleic  acid  intake 
to  mammary  tumor  development  in  rats 
up  to  an  intake  level  of  4  to  5  weight- 
percent.); 

(2)  Whether  confounding  factors  were 
controlled,  particularly  whether 
isocaloric  diets  were  used; 

(3)  Whether  the  animal  species 
selected  for  study  were  sufficiently 
similar  to  humans  in  responses  to 
dietary  modification; 

(4)  Whether  the  number  of  subjects 
was  large  enough  to  produce  reliable 
data; 

(5)  Whether  duration  of  exposure  and 
period  of  observation  were  appropriate; 
and 

(6)  Whether  the  methods  used  in  the 
measurement  of  disease  endpoints  were 
reliable  and  accurate. 

The  criteria  used  in  evaluating  human 
epidemiological  studies  included: 

(1)  Reliability  and  accuracy  of  the 
methods  used  in  food  intake  analysis 
and  measurement  of  disease  endpoints; 

(2)  Choice  of  control  subjects  (e.g., 
hospital-based  versus  population 
based); 

(3)  Representativeness  of  subjects; 

(4)  Control  of  confounding  factors, 
particularly  energy  intake  which  has  a 
high  correlation  with  fat  intake,  in  data 
analysis; 

(5)  Potential  for  misclassification  of 
individuals  with  regard  to  dietary 
exposure  or  disease  endpoints; 

(6)  Presence  of  recall  bias  and 
interviewer  bias;  and 

(7)  Degree  of  compliance  and  how 
compliance  was  assessed. 

FDA  evaluated  the  weaknesses  and 
strengths  of  individual  studies  (see 
Tables  1  and  2,  assessment  column).  The 
strength  of  the  overall  combined 
evidence  (e.g.,  epidemiologic  studies  and 
animal  studies)  was  then  assessed 
taking  into  account  the  strength  of  the 
association,  the  consistency  of  fmdings, 
specificity  of  the  association,  evidence 
for  a  biological  mechanism  and  presence 
or  absence  of  a  dose-response 
relationship.  FDA's  conclusions  reflect 
the  strength,  consistency,  and  weight  of 
the  data. 


3.  Review  of  the  Evidence 

a.  Animal  studies.  Twenty-one  animal 
studies  were  reviewed  and  critiqued  in 
Table  1.  Most  studies  used  rats  or  mice, 
and  a  few  studies  used  hamsters.  Most 
rodent  studies  used  a  known  cancer 
initiator,  promoter,  or  both  in 
conjunction  with  fats.  A  few  studies 
used  the  transplant  technique  of  existing 
tumor  cells  or  cell  lines. 

i.  Level  of  fat  in  the  diet.  Fourteen  of 
the  reviewed  animal  studies  examined 
the  effect  of  levels  of  dietary  fats  on 
incidence  or  development  of  cancer  at 
the  following  sites:  mammary  gland 
(Refs.  10, 11,  and  12),  colon  (Refs.  13 
through  16),  pancreas  (Refs.  17  through 
19),  lung  (Refs.  12.  21,  and  22), 
gallbladder  and  common  duct  (Ref.  19), 
and  skin  (Ref.  23).  The  range  of  fat  level 
tested,  in  most  studies,  was  5  to  20 
percent  by  weight.  The  major  dietary  fat 
source  was  com  oil  or  beef  tallow. 
Eleven  of  the  studies  examined  the 
effect  of  omega-3  fatty  acids  in  the 
development  of  cancer  at  the  following 
sites:  mammary  gland  (Refs.  12.  24,  and 
25),  colon  (Refs.  15. 16,  and  26),  pancreas 
(Ref.  27),  lung  (Ref.  12),  skin  (Refs.  28 
and  29),  as  well  as  lymphoma  and 
thymoma  (Ref.  30),  and  sarcoma  (Ref. 
31).  The  major  omega-3  fatty  acid 
sources  tested  were  menhaden  oil  and 
maxEPA.  MaxEPA  contains  both 
eicosapentaenoic  acid  and 
docosahexaenoic  acid  as  its  major  fatty 
acids,  while  menhaden  oil  contains  only 
eicosapentaenoic  acid  as  its  major  fatty 
acid. 

Although  there  were  few  studies  that 
examined  the  effect  of  fat  consumption 
with  lung  and  skin  cancer,  their  results 
are  consistent.  All  three  studies  of  lung 
tumorigenesis  showed  an  adverse  effect 
of  high  fat  versus  low  fat  diets  (Refs.  12. 
21.  and  22).  Similar  results  were 
observed  for  the  single  study  of  skin 
tumorigenesis  (Ref.  23). 

However,  mixed  results  were 
observed  for  tumorigenesis  at  the 
mammary  gland,  colon,  and  pancreas. 
One  study  showed  a  high  risk  of 
mammary  cancer  with  high  fat  intakes 
(Ref.  11).  Two  studies  showed  no 
significant  relationship  of  mammary 
tumorigenesis  with  fat  intakes  (Refs.  10 
and  12).  Shao  et  al.  (Ref.  10)  also 
reported  no  association  between  intake 
of  total  fats  and  mammary 
tumorigenesis  in  mice.  However,  the 
very  high  nontumor-related  death  rate 
(26  of  60  total)  observed  among  the 
experimental  animals  makes  it  difficult 
to  interpret  the  findings. 

For  colon  cancer,  one  study  (Ref.  16) 
showed  a  high  risk  of  colon 
tumorigenesis  with  high  fat  intakes.  A 
second  study  (Ref.  15)  showed  a 


significant  relationship  of  a  high  fat  diet 
to  tumor  incidence,  but  not  tumor 
multiplicity.  A  third  study  (Ref.  14), 
however,  showed  no  association. 
Sinkeldam  (Ref.  13)  also  reported  a 
significant  effect  of  high  fat  on  N- 
methyl-N'  -nitro-N-nitrosoguanidine- 
induced  colon  tumorigenesis  in  rats. 
However,  the  results  might  have  been 
confounded  by  an  inadequate  provision 
of  linoleic  acid  in  the  diet. 

Similarly,  for  pancreatic  cancer,  one 
study  (Ref.  17)  showed  a  positive 
relationship,  but  another  showed 
inconsistent  effects,  of  fat  intake  on 
different  lesions:  adenoma, 
adenocarcinoma,  or  carcinoma  in  situ 
(Ref.  19).  Appel  et  al.  (Ref.  16)  did  not 
find  a  significant  difference  in  azaserine 
induced  pancreatic  neoplasms  in  rats 
between  a  group  of  rats  given  the  20 
percent  by  weight  lard  (20  percent  of  the 
diet  as  measured  by  weight,  not 
calories)  and  a  group  receiving  a 
combination  of  4.5  percent  by  weight 
lard  and  0.5  percent  by  weight  safflower 
oil.  However,  the  low  lard  diet  might  not 
have  provided  adequate  linoleic  acid  for 
growth  of  tumor  cells. 

Although  the  results  of  the  animal 
studies  are  not  in  complete  agreement, 
taken  as  a  whole,  and  considered  in  the 
light  of  the  aforementioned  criteria, 
rodents  consuming  a  high  fat  diet 
experienced  significant  elevation  in  the 
occurrence  of  tumors  as  measured  by 
incidence,  multiplicity,  or  metastasis.  As 
discussed  above,  some  animal  studies 
showed  significant  reductions  in  the  risk 
of  tumorigenesis  by  reducing  fat  intakes 
from  20  percent  by  weight  to  5  percent 
by  weight.  However,  there  was  no  dose- 
response  study  that  quantitatively 
delineated  the  level  of  fat  reduction  in 
the  diet  necessary  to  cause  reduced 
tumorigenesis.  Tumor  yield  was 
enhanced  when  a  high  fat  diet  was  fed 
after,  but  not  before,  initiation  of 
tumorigenesis,  which  suggests  a 
promotional  effect  of  dietary  fat  (Refs. 
16  and  23). 

ii.  Fat  level  versus  energy  (calorie) 
intake.  Intake  of  dietary  fat  is  highly 
correlated  with  energy  (in  this 
document,  energy  is  used  in  place  of 
calorie)  intake,  and  the  question  has 
been  raised  as  to  whether  energy  intake 
or  fat  intake  is  the  major  dietary  factor 
affecting  tumorigenesis.  In  many  recent 
animal  studies,  researchers  have  tried  to 
determine  the  independent  effect  of 
dietary  fats  on  tumorigenesis  by  using 
isocaloric  diets  or  by  training 
experimental  animals  to  consume 
similar  energy.  Most  of  these  studies 
with  similar  energy  provisions  among 
test  groups  showed  significant 
associations  between  dietary  fat  level 
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significant  relationship  of  a  high  fat  diet 
to  tumor  incidence,  but  not  tumor 
multiplicity.  A  third  study  (Ref.  14). 
however,  showed  no  association. 
Sinkeldam  (Ref.  13)  also  reported  a 
significant  effect  of  high  fat  on  N- 
methyl-N'  -nitro-N-nitrosoguanidine- 
induced  colon  tumorigenesis  in  rats. 
However,  the  results  might  have  been 
confounded  by  an  inadequate  provision 
of  linoleic  acid  in  the  diet. 

Similarly,  for  pancreatic  cancer,  one 
study  (Ref.  17)  showed  a  positive 
relationship,  but  another  showed 
inconsistent  effects,  of  fat  intake  on 
different  lesions:  adenoma, 
adenocarcinoma,  or  carcinoma  in  situ 
(Ref.  19).  Appel  et  al.  (Ref.  18)  did  not 
find  a  significant  difference  in  azaserine 
induced  pancreatic  neoplasms  in  rats 
between  a  group  of  rats  given  the  20 
percent  by  weight  lard  (20  percent  of  the 
diet  as  measured  by  weight,  not 
calories)  and  a  group  receiving  a 
combination  of  4.5  percent  by  weight 
lard  and  0.5  percent  by  weight  safflower 
oil.  However,  the  low  lard  diet  might  not 
have  provided  adequate  linoleic  acid  for 
growth  of  tumor  cells. 

Although  the  results  of  the  animal 
studies  are  not  in  complete  agreement, 
taken  as  a  whole,  and  considered  in  the 
light  of  the  aforementioned  criteria, 
rodents  consuming  a  high  fat  diet 
experienced  significant  elevation  in  the 
occurrence  of  tumors  as  measured  by 
incidence,  multiplicity,  or  metastasis.  As 
discussed  above,  some  animal  studies 
showed  significant  reductions  in  the  risk 
of  tumorigenesis  by  reducing  fat  intakes 
from  20  percent  by  weight  to  5  percent 
by  weight.  However,  there  was  no  dose- 
response  study  that  quantitatively 
delineated  the  level  of  fat  reduction  in- 
the  diet  necessary  to  cause  reduced 
tumorigenesis.  Tumor  yield  was 
enhanced  when  a  high  fat  diet^was  fed 
after,  but  not  before,  initiation  of 
tumorigenesis,  which  suggests  a 
promotional  effect  of  dietary  fat  (Refs. 
16  and  23). 

ii.  Fat  level  versus  energy  (calorie) 
intake.  Intake  of  dietary  fat  is  highly 
correlated  with  energy  (in  this 
document,  energy  is  used  in  place  of 
calorie)  intake,  and  the  question  has 
been  raised  as  to  whether  energy  intake 
or  fat  intake  is  the  major  dietary  factor 
affecting  tumorigenesis.  In  many  recent 
animal  studies,  researchers  have  tried  to 
determine  the  independent  effect  of 
dietary  fats  on  tumorigenesis  by  using 
isocaloric  diets  or  by  training 
experimental  animals  to  consume 
similar  energy.  Most  of  these  studies 
with  similar  energy  provisions  among 
test  groups  showed  significant 
associations  between  dietary  fat  level 
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and  cancer  risk:  mammary  tumors  (Ref. 
11),  pancreatic  tumors  (Ref.  17),  and  skin 
tumors  (Ref.  23).  One  study  (Ref.  19). 
however,  with  similar  energy  provisions 
showed  inconsistent  results  in  N- 
nitrosobis  (2-oxopropyl)  amine-induced 
pancreatic  ductular  tumorigenesis.  In 
this  study,  high  fat  significantly 
increased  multiplicity  of  carcinomas  in 
situ  but  not  multiplicities  of  adenomas 
or  adenocarcinomas.  In  addition,  from  a 
Murine  mammary  tumor  virus-induced 
mammary  tumor  study  in  mice.  Shao  et 
al.  (Ref.  10)  reported  that  energy 
consumption  rather  than  fat  level  affects 
tumorigenesis.  However,  this  study  had 
severe  limitations  in  its  methodology 
and  execution  because  of  a  high, 
unexplained,  nontumor  death  rate  (26  of 
60  total  mice)  which  was  even  higher 
than  the  tumor  death  rate  (19  of  60 
total). 

Abundant  data  have  shown  that 
energy  restriction  itself  significantly 
reduces  cancer  risk  probably  through 
different  mechanisms  than  the  one 
through  which  dietary  fat  exerts  its 
effect  (Ref.  11).  Although  both  fats  and 
energy  have  been  shown  to  have 
independent  effects,  precise  relative 
contributions  of  fat  and  calories  to 
cancer  incidence  is  beyond  the  scope  of 
this  document. 

iii.  Types  of  fat.  The  effects  of 
different  types  of  fat  (saturated  fat, 
monounsaturated  fat.  and 
polyunsaturated  fat)  on  tumorigenesis 
have  not  been  studied  extensively,  and 
the  results  that  do  bear  on  this  issue  are 
as  yet  inconclusive.  Generally,  both  a 
high  corn  oil  diet  (Refs.  11. 12, 17,  21  and 
23)  and  a  high  lard  diet  (Ref.  13)  exerted 
tumor-enhancing  effects. 

iv.  Fish  oil,  omega-3  rich.  The 
relationship  of  omega-3  fatty  acids  to 
cardiovascular  disease  is  addressed 
specifically  as  a  separate  topic  area. 
Therefore,  this  text  will  discuss  only 
scientific  data  relevant  to  the 
association  of  omega-3  fatty  acids  urith 
cancer. 

Most  studies,  although  concluding  that 
a  diet  high  in  fish  oil  suppresses 
tumorigenesis,  are  limited  by  flaws  in 
methodology.  The  main  limitation  is  that 
the  testing  dose  offish  oil  in  the  diet, 
from  10  to  20  percent  by  weight  in  most 
studies,  is  unrealisticaily  high  for  the 
current  U.S.  diet  Another  limitation  is 
that  the  diets  under  study  often 
contained  fish  oil  as  the  sole  fat  source 
or  contained  very  high  amounts  of  fish 
oil  with  very  low  amounts  of  com  oil. 

Those  very  high  fish  oil  diets  would 
not  have  provided  adequate  linoleic  acid 
for  growth  of  the  tumor  cells.  There  may 
be  a  dietary  requirement  of  linoleic  acid 
at  3  to  5  percent  by  weight  to  yield  a 
maximum  carcinogenesis  at  the 


mammary  gland  and  pancreas  in 
rodents.  The  amount  of  linoleic  acid 
required  for  maximal  tumorigenesis  is 
higher  than  the  linoleic  acid  requirement 
for  growth  of  the  rodents,  exclusive  of 
the  tumor  cells  (1  to  2  percent  energy, 
which  means  1  to  2  percent  of  the  total 
dietary  intake  as  measured  in  calories). 
The  linoleic  acid  requirement  for 
tumorigenesis  has  not  been  examined 
for  tumors  other  than  mammary  and 
pancreatic.  However,  it  is  not  possible 
to  rule  out  the  possibility  that  linoleic 
acid  deficiency,  rather  than  fish  oil. 
might  have  caused,  at  least  in  part  the 
observed  tumor  suppression  in  fish  oil 
studies.  Therefore.  FDA  did  not  include 
fish  oil  studies  in  which  the  animals 
received  very  hmited  linoleic  acid 
provision  in  their  diets  in  the  following 
discussion. 

There  are  few  fish  oil  studies  in  which 
the  linoleic  acid  provision  seems 
adequate  for  growth  of  tumor  cells  as 
well  as  for  the  animal  in  which  the 
tumor  is  present  (Refs.  12, 15, 16  and  27). 
Reddy  et  al.  (Ref.  16)  reported  that 
azoxymethane-induced  colon 
tumorigenesis  in  rats  was  significantly 
suppressed  by  a  very  high  level  of  fish 
oil  (18.5  percent  by  weight)  diet 
compared  to  high  levels  of  com  oil  in  the 
diet  Unlike  the  effect  of  total  fat  on 
tumorigenesis.  the  effect  of  fish  oil  was 
evident  during  the  initiation  as  well  as 
the  postinitiation  period. 

O'Connor  et  al  (Ref.  27)  studied  the 
relationship  of  a  linearly  increased 
omega-3:omega-6  fatty  acid  ratio  in  the 
diet  vsrith  azaserine-induced  pancreatic 
AACN.  In  this  study,  test  levels  of  fish 
oil  and  total  fat  included  the  level  of 
current  consumption  by  the  U.S. 
population.  An  increased  omega- 
3:omega-6  ratio  at  0.01  to  7.0 
significantly  decreased  AACN  in 
number  and  volume.  There  was 
significant  regression  between  an 
increased  omega-3:omega-6  ratio  and 
decreased  AACN  diameter. 

Deschner  et  al.  (Ref.  15)  reported  a 
biphasic  response  of  fish  oil  on  azoxy- 
methane-induced colon  cancer  in  mice. 
In  this  study,  a  4.4  percent  fish  oil  to  16 
percent  com  oil  diet  significantly 
enhanced  the  tumorigenesis  while  a  10.2 
percent  fish  oil  to  10^  percent  com  oil 
diet  suppressed  it  Because  the  com  oil 
level  is  not  held  constant  as  the  fish  oil 
concentration  is  varied,  it  is  not  possible 
to  comment  on  the  tumorigenic  effect  of 
fish  oil  alone,  though  this  does  suggest 
that  an  increase  in  the  fish  oil  to  com  oil 
ratio  may  cause  a  decrease  in  tumor 
production.  Adams  et  al.  (Ref.  12) 
reported  a  nonsignificant  tumor 
inhibiting  effect  of  high  (15.5  to  20.5 
percent  by  weight)  fish  oil  on 


transplanted  mammary  tumorigenesis  in 
rats. 

Although  most  studies  consistently 
concluded  that  there  is  a  suppressive 
effect  of  fish  oil  on  tumorigenesis,  the 
results  cannot  be  extrapolated  to 
humans  because  of  study  design 
limitations  described  above. 

v.  Biochemical  mechanisms.  Although 
several  mechanisms  have  been 
proposed,  the  biochemical  mechanism 
by  which  fats  affect  tumorigenesis  has 
not  been  definitely  established.  While 
the  required  level  of  linoleic  acid  intake 
for  optimal  expression  of  mammary  and 
pancreatic  carcinogenesis  in  rats  has 
been  determined  to  be  4  to  5  percent  by 
weight  in  the  diet,  how  linoleic  acid 
affects  tumor  development  is  not  yet 
clear. 

Several  hypotheses  about  the 
mechanism  of  enhancement  have  been 
debated.  One  suggestion  is  that 
eicosanoid  synthesis  and  changes  in  the 
fluidity  or  microenvironment  of  cell 
membranes  affect  tumorigenesis  (Ref. 
32).  Another  proposed  mechanism  is 
that  polyunsaturated  fatty  acids  may 
promote  fat  peroxidation  at  cell 
membranes  or  subcellular  sites  such  as 
deoxjTibonucleic  acid  (DNA). 
mitochondria,  or  microsomes,  leading  to 
the  initiation  of  carcinogenesis  (Ref  32). 
A  third  suggestion  is  that  dietary  fats 
alter  immune  function,  gene  expression, 
and  metabolism  of  chemical  carcinogens 
(Refs.  34  and  35).  Fats  may  also  increase 
levels  of  estrogen  and  androgen,  thereby 
enhancing  the  risk  of  such  endocrine- 
responsive  tumors  as  cancer  of  the 
breast  and  prostate  (Ref  36). 

With  regard  to  colon  cancer,  the 
effects  of  free  fatty  acids  and  bile  acids 
on  the  colonic  epithelium  have  also  been 
debated.  The  ionized  forms  of  these 
substances  may  be  irritating  and  toxic 
to  colonic  epithelial  cells  and  may 
increase  cancer  risk  by  promoting  or 
possibly  initiating  colon  carcinogenesis. 
Bile  acids,  particularly  those  modified 
by  intestinal  enzymes,  may  also 
increase  cancer  risk  by  accelerating 
turnover  of  intestinal  mucosal  cells  (Ref. 
33).  Omega-3  fatty  acids  found  in  fish  oil 
may  suppress  tumorigenesis  by  an 
altering  eicosanoid  production. 

b.  Human  studies.  FDA  considered  the 
following  kinds  of  human  studies  in  this 
review  of  the  role  of  dietary  fats  in 
cancer  (1)  Correlational  (ecologic) 
studies — correlational  studies  examine 
the  relationship  between  the  exposure 
and  health  outcome  among  populations 
using  grouped  data.  Because  these 
studies  do  not  examine  relations  among 
individuals,  they  have  been  regarded 
traditionally  as  useful  for  generating 
hypotheses  rather  than  definitively 
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testing  such  hypotheses;  (2)  analytic 
epidemiologic  studies — studies  that 
involve  comparisons  of  individuals  have 
been  regarded  as  the  strongest  type  of 
observational  evidence  in  human 
populations.  In  case-control  studies,  the 
relationship  of  an  attribute  to  the 
disease  is  examined  by  comparing 
persons  who  already  are  diagnosed  with 
cancer  (cases)  to  persons  without  cancer 
(controls).  A  potentially  serious 
limitation  of  the  case-control  study  is 
that  diet  is  assessed  in  the  cases  after 
diagnosis,  so  that  cases  may 
unintentionally  overestimate  or 
underestimate  fat  intake.  Cohort  studies 
compare  individuals  who  have  been 
exposed  to  a  risk  factor  to  those  who 
have  not  and  observe  the  individuals 
over  time  to  determine  if  disease 
develops.  In  cohort  studies,  diet  is 
assessed  at  the  beginning  of  followup, 
before  cancer  develops. 

Two  criticisms  have  been  raised  in 
regard  to  results  of  the  analytical 
epidemiologic  studies  of  dietary  fats  and 
cancer.  Such  studies  are  often  carried 
out  in  populations  with  a  fairly  narrow 
range  of  fat  intake.  Thus,  it  is  difficult  to 
show  a  dietary  fat  effect,  especially  if 
the  true  protective  effect  of  a  low-fat 
diet  emerges  only  at  a  level  below  the 
intake  of  most  members  of  the  study 
population.  Also,  because  there  is 
considerable  error  in  the  assessment  of 
diet,  there  may  be  considerable  . 
measurement  error  resulting  in 
misclassification  of  a  substantial 
proportion  of  subjects.  Homogeneity  of 
dietary  intake  in  populations,  together 
with  misclassification  of  dietary  data, 
tends  to  weaken  the  observed 
association  and  limits  the  ability  of 
epidemiologic  studies  to  demonstrate  a 
true  direct  relationship  between  dietary 
fats  and  cancer. 

Thirty-one  original  epidemiological 
research  articles  published  since  1987 
were  reviewed  and  are  critiqued  in 
Table  2. 

i.  Breast  cancer.  In  relation  to  breast 
cancer,  2  ecologic  studies  (Refs.  37  and 
38),  2  cohort  studies  (Refs.  39  and  40),  11 
case-control  studies  (Refs.  41  through  51, 
and  Refs.  87  and  89),  2  surveys  (Refs.  52 
and  53),  and  6  studies  examining 
prognostic  indicators  of  breast  cancer 
(Refs.  53  through  58).  and  1  metaanalysis 
of  12  case-control  studies  (Ref.  73)  are 
included  in  Table  2. 

The  Hursting,  et  al.  correlational 
(ecologic)  study  (an  international 
correlation  study  combining  data  from 
20  countries  (Ref.  38))  found  significant 
associations  between  estimated  total  fat 
intake  and  the  incidence  of  breast 
cancer.  Energy  intake,  which  is  highly 
correlated  with  fat  intake,  was  adjusted 
in  the  data  analysis.  Therefore,  the 


effect  of  dietary  fat  on  the  cancer 
incidence  was  assessed  independently 
of  the  effect  of  energy  intake.  When  the 
results  were  adjusted  for  intake  of  other 
component  fats  as  well  as  total  calories, 
the  intake  of  saturated  fatty  acids  was 
significantly  associated  with  the 
incidence  of  breast  cancer.  The  intake  of 
omega-6  polyunsaturated  fatty  acid  was 
also  associated  with  breast  cancer 
incidence.  However,  intake  of 
monounsaturated  fatty  acids  or  omega-3 
polyunsaturated  fatty  acids  was  not 
associated  with  any  cancer  risk. 
In  another  correlational  study. 
Prentice  (Ref.  37)'al80  examined  the 
relationship  between  estimated  per 
capita  fat  intake  and  breast  cancer  in  21 
countries.  Dietary  fat,  but  not  protein  or 
carbohydrates,  was  significantly 
associated  with  breast  cancer  incidence. 

In  conclusion,  the  correlational 
studies  demonstrated  a  significant 
positive  association  between  dietary  fat 
and  breast  cancer.  The  effect  of  dietary 
fat  on  breast  cancer  risk  seems  to  be 
independent  of  the  effect  of  energy.  No 
specific  fat  type  was  found  to  be 
responsible  for  the  obser\'ed  risk  of 
breast  cancer. 

Most  of  the  case-control  studies  found 
a  significant  association  between 
dietary  fat  intake  and  breast  cancer  risk 
(Refs.  44.  46.  47,  50.  51  and  87).  Among 
those  six  studies  with  positive  results, 
three  studies  (Refs.  46.  50  and  87) 
adjusted  energy  intake  in  the  risk 
estimation.  Gerber  (Ref.  43)  reported  a 
borderline  (p=0.07)  association  but  did 
not  adjust  for  energy  intake.  Holm  (Ref. 
53)  reported  that  patients  with  higher 
fat-energy  intakes  had  larger  tumors 
than  patients  with  less  fat-energy  and 
higher  carbohydrate-energy  intakes. 
However,  the  authors  did  not  consider 
the  possible  confounding  effect  of  lead 
time  (the  period  of  time  between  start  of 
tumor  growth  and  clinical  diagnosis  of 
cancer)  among  individuals  with  different 
levels  of  fat  intake.  A  case-control  study 
investigating  the  relationship  between 
diet  and  histologic  types  of  benign 
breast  disease  among  Canadian  women 
(Ref.  89)  found  that  severe  atypias  and 
borderline  carcinomas  in  situ  were 
associated  with  frequent  meat  fat 
consumption  but  the  results  were  not 
statistically  significant. 

Two  studies  (Refs.  42  and  45)  resulted 
in  no  associations.  In  one  (Ref.  42), 
intakes  of  energy,  protein,  or 
carbohydrates  were  also  not  associated 
with  the  risk  of  breast  cancer.  However, 
dietary  habits  of  the  population  may 
have  been  homogeneous,  thus  reducing 
the  ability  to  detect  variation  in  disease 
risk  associated  with  variation  in  dietary 
intakes.  In  the  other  negative  study  by 
Pryor  (Ref.  45).  subjects  (ages  20  to  54) 


were  asked  about  their  food  habits 
during  the  adolescent  period.  Errors  in 
recall  of  dietary  intake  up  to  40  years 
before  might  have  biased  the  results, 
because  of  a  selective  memory 
difference  between  the  cases  and  the 
controls. 

In  a  study  of  85  Israeli  women,  Eid 
and  Berry  (Ref.  52)  reported  that  fatty 
acid  composition  in  breast  tissue  was 
not  associated  with  the  risk  of  breast 
cancer.  In  this  study,  the  percent 
composition,  but  not  the  amount  of  fatty 
acids,  was  reported.  Studies  in  rodents 
have  demonstrated  that  after  a 
requirement  for  linoleic  acid  is  met.  total 
amount  rather  than  type  of  fat  in  the  diet 
is  responsible  for  tumorigenesis. 
Therefore,  the  results  of  Eid  and  Berry 
are  not  contradictory  to  the  current  fat 
and  cancer  hypothesis.  On  the  other 
hand.  Neoptolemos  et  al.  (Ref.  59)  found 
that  tissue  arachidonic  acid  was 
decreased  in  colon  cancer  patients 
whereas  there  was  no  difference  in 
dietary  intake.  The  authors  suggested  a 
possible  disturbance  in  fat  metabolism 
in  cancer  patients. 

Howe  (Ref.  73)  performed  a  meta- 
analysis of  12  case-control  studies  of 
diet  and  breast  cancer.  He  found  a 
consistent,  statistically  significant 
positive  association  between  breast 
cancer  risk  and  saturated  fat  intake  in 
post  menopausal  women.  However,  he 
was  unable  to  adjust  the  results  for  total 
caloric  intake. 

Considered  together,  the  case-control 
studies  support  the  conclusion  that  there 
is  a  positive  association  between 
dietary  fat  and  breast  cancer.  The  effect 
of  fat  intake  on  the  risk  of  breast  cancer 
is  independent  of  the  effect  of  energy 
intake.  The  total  amount  of  fat  rather 
than  any  specific  type  of  fat  seems  to  be 
responsible  for  the  elevated  risk  of 
breast  cancer. 

The  Howe  et  al.  cohort  study,  (Ref.  40) 
found  a  weak  but  significant  association 
between  total  fat  intake  and  the  risk  of 
breast  cancer  in  a  prospective  study  in  a 
large  cohort  (56,837  women,  519  cases 
during  a  5-year  followup).  The  group 
that  consumed  the  highest  amount  of  fat 
demonstrated  a  risk  of  developing 
breast  cancer  that  was  1.3  times  as  great 
as  the  group  that  consumed  the  least 
amount  of  fat  after  adjustment  for  other 
sources  of  energy.  Intake  of  various 
types  of  fat  (saturated, 
monounsaturated,  and  polyunsaturated 
fatty  acids)  showed  a  general  pattern  of 
increasing  risk  of  breast  cancer  with 
exceptions  in  the  lowest  quartile  for 
intake  of  saturated  and 
monounsaturated  fatty  acids.  On  the 
other  hand,  in  a  20-year  prospective 
study  with  a  smaller  cohort  (3,988 
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were  asked  about  their  food  habits 
during  the  adolescent  period.  Errors  in 
recall  of  dietary  intake  up  to  40  years 
before  might  have  biased  the  results, 
because  of  a  selective  memory 
difference  between  the  cases  and  the 
controls. 

In  a  study  of  85  Israeli  women.  Eid 
and  Berry  (Ref.  52)  reported  that  fatty 
acid  composition  in  breast  tissue  was 
not  associated  with  the  risk  of  breast 
cancer.  In  this  study,  the  percent 
composition,  but  not  the  amount  of  fatty 
acids,  was  reported.  Studies  in  rodents 
have  demonstrated  that  after  a 
requirement  for  linoleic  acid  is  met.  total 
amount  rather  than  type  of  fat  in  the  diet 
is  responsible  for  tumorigenesis. 
Therefore,  the  results  of  Eid  and  Berry 
are  not  contradictory  to  the  current  fat 
and  cancer  hypothesis.  On  the  other 
hand.  Neoptolemos  et  al.  (Ref.  59)  found 
that  tissue  arachidonic  acid  was 
decreased  in  colon  cancer  patients 
whereas  there  was  no  difference  in 
dietary  intake.  The  authors  suggested  a 
possible  disturbance  in  fat  metabolism 
in  cancer  patients. 

Howe  (Ref.  73)  performed  a  meta- 
analysis of  12  case-control  studies  of 
diet  and  breast  cancer.  He  found  a 
consistent,  statistically  significant 
positive  association  between  breast 
cancer  risk  and  saturated  fat  intake  in 
post  menopausal  women.  However,  he 
was  unable  to  adjust  the  results  for  total 
caloric  intake. 

Considered  together,  the  case-control 
studies  support  the  conclusion  that  there 
is  a  positive  association  between 
dietary  fat  and  breast  cancer.  The  effect 
of  fat  intake  on  the  risk  of  breast  cancer 
is  independent  of  the  effect  of  energy 
intake.  The  total  amount  of  fat  rather 
than  any  specific  type  of  fat  seems  to  be 
responsible  for  the  elevated  risk  of 
breast  cancer. 

The  Howe  et  al.  cohort  study.  (Ref.  40) 
found  a  weak  but  significant  association 
between  total  fat  intake  and  the  risk  of 
breast  cancer  in  a  prospective  study  in  a 
large  cohort  (56,837  women.  519  cases 
during  a  5-year  foHowup).  The  group 
that  consumed  the  highest  amount  of  fat 
demonstrated  a  risk  of  developing 
breast  cancer  that  was  1.3  times  as  great 
as  the  group  that  consumed  the  least 
amount  of  fat  after  adjustment  for  other 
sources  of  energy.  Intake  of  various 
types  of  fat  (saturated, 
monounsaturated.  and  polyunsaturated 
fatty  acids)  showed  a  general  pattern  of 
increasing  risk  of  breast  cancer  with 
exceptions  in  the  lowest  quartile  for 
intake  of  saturated  and 
monounsaturated  fatty  acids.  On  the 
other  hand,  in  a  20-year  prospective 
study  with  a  smaller  cohort  (3,988 


women,  54  cases)  in  Finland,  Kneckt  et 
al.  (Ref.  39]  found  no  association 
between  energy-adjusted  fat  intake  and 
risk  of  breast  cancer.  The  strength  of  the 
association  between  fat  intake  and  the 
breast  cancer  risk  could  have  been 
underestimated  in  this  study  because  of 
possible  changes  over  time  in  dietary 
habits  during  the  20  years  before 
diagnosis. 

The  results  of  these  two  prospective 
studies  are  contradictory  regarding  the 
relationship  between  dietary  fat  and 
cancer.  To  date,  only  a  small  number  of 
prospective  studies  that  have  examined 
this  association  have  been  completed. 
Because  of  the  long  latency  period  of 
breast  cancer,  a  suitable  length  of  time 
for  a  prospective  study  is  likely  to  be  20 
years  or  more,  which  presents  many 
difficulties  in  its  administration.  In 
addition,  in  order  to  demonstrate  an 
effect,  the  fat  intake  of  the  population 
would  have  to  show  sufficient  variation 
to  detect  an  effect. 

To  test  the  feasibility  of  low-fat 
dietary  maintenance  over  time,  a  2-year 
Intervention  study  by  Insull  et  al.  (Ref. 
60)  required  that  subjects  maintain  a 
diet  comprised  of  only  20  percent  of 
total  calories  for  2  years.  Compliance 
was  good,  thus  supporting  the  authors' 
inference  that  studies  that  requiring 
maintenance  of  a  low-fat  diet  are 
feasible. 

ii.  Colon  cancer.  There  have  been  few 
studies  published  on  the  relationship  of 
dietary  lipids  to  colon  cancer  since  the 
authoritative  documents.  An  overview 
of  these  studies  is  given  in  Table  2  and 
discussed  below. 

The  Hursting,  et  al.  correlational 
(ecologic)  study  (Ref.  38)  found  a 
significant  association  of  energy- 
adjusted,  estimated  total  lipid  intake 
and  the  incidence  of  colon  cancer.  When 
the  results  were  adjusted  for  intake  of 
the  saturated  fat  component  of  lipids  as 
well  as  total  calories,  the  intake  of 
saturated  fat  was  significantly 
associated  with  the  incidence  of  colon 
cancer.  The  intake  of  omega-6  or  omega- 
3  polyunsaturated  fatty  acids  were  not 
associated  with  the  risk  of  colon  cancer. 
(See  Table  2  for  detailed  critiques  for 
each  study.)  Morales  Suarez  Varela-et 
al.  (Ref.  90)  evaluated  the  relationship 
between  Spanish  diet  and  rectal  or 
colon  cancer  and  found  a  positive 
correlation  between  rectal  or  colon 
cancer  and  total  fat  consumption. 
However,  the  results  were  not  adjusted 
for  total  energy  intake  or  for  lifestyle 
confounders  such  as  tobacco  smoking. 

A  case-control  study  in  Utah  (Ref.  61) 
also  reported  a  significant  association  of 
total  fat  intake  with  the  risk  of  colon 
cancer  in  both  females  and  males.  In 
females,  the  group  consuming  the 


greatest  quantity  of  total  fat  exhibited 
1.9  times  the  risk  of  colon  cancer  as  the 
group  consumiiig  the  lowest  quantity.  In 
males,  the  risk  was  2.0  times  as  great. 
However,  various  lipid  types  (saturated 
fat,  monounsaturated  fat,  and 
polyunsaturated  fat)  were  not 
consistently  associated  with  the  risk. 
Energy  intake,  not  adjusted  in  the  risk 
assessment,  may  have  confounded  the 
results. 

De  Verdieu  (Ref.  77)  in  a  Swedish 
case-control  study  of  colorectal  cancer 
found  an  increased  risk  with  increased 
energy  intake  and  with  increased  total 
fat  intake  but  only  the  trend  of 
increasing  risk  with  increasing 
consumption  levels  was  statistically 
significant.  None  of  the  individual  fat 
consumption  levels  was  associated  with 
increased  risk  of  colorectal  cancer.  The 
results  were  adjusted  only  for  fiber 
intake  and  not  for  total  energy.  Also, 
there  was  a  high  nonresponse  rate 
among  the  cancer  cases,  21  percent, 
which  may  have  biased  the  results. 

Slattery.  et  al.  (Ref.  88)  conducted  a 
case-control  study  of  colon  cancer  in 
Utah  that  found  a  nonsignificant 
increase  in  cancer  associated  with  total 
fat  intake.  The  results  were  not  adjusted 
for  total  energy  intake. 

Cohort  studies — a  prospective  study 
of  88,751  registered  nurses  was 
performed  by  Willett.  et  al.  (Ref.  62). 
During  a  6  year  followup  period,  150 
colon  cancer  cases  were  identified. 
After  adjusting  for  the  difference  in  age 
and  energy  intake,  a  positive  association 
was  found  between  fat  and  colon 
cancer.  Specifically,  the  group  with  the 
highest  total  fat  consumption 
demonstrated  a  risk  of  developing  colon 
cancer  that  was  2.0  times  as  great  as  the 
group  with  the  lowest  fat  intake.  The 
groups  with  the  highest  consumption  of 
animal  fat,  saturated  fat.  and 
monounsaturated  fat  also  showed  a 
higher  risk  of  developing  colon  cancer  of 
1.9. 1.4,  and  1.7  times  the  groups  with  the 
lowest  consumption,  respectively. 
Intakes  of  linoleic  acid,  vegetable  oil, 
and  cholesterol  were  not  associated 
with  cancer  risk. 

A  prospective  study  of  8006  Hawaiian 
Japanese  men  (Ref.  85)  was  conducted 
to  assess  the  impact  of  fat  and  calcium 
intake  on  the  risk  of  developing  colon  or 
rectal  cancer.  The  cohort  was  followed 
for  22  years.  The  results,  which  were  not 
adjusted  for  total  energy  intake, 
demonstrated  that  fat  intake  did  not 
affect  colon  or  rectal  cancer  risk. 

Thus,  recent  human  studies  on  fat  and 
colon  cancer  show  an  inconsistent 
association  between  intake  of  total  fat 
and  the  risk  of  colon  cancer.  Many  of 
the  studies  are  difficult  to  interpret 


because  the  results  were  not  adjusted 
for  the  effects  of  energy. 

iii.  Other  cancer.  Correlational 
(ecologic)  studies  (Ref.  38)  demonstrated 
a  significant  association  of  energy- 
adjusted,  estimated  total  lipid  intake 
and  prostate  cancer  but  not  with  the 
incidence  of  cervical  or  lung  cancer. 
When  the  results  were  adjusted  for 
intake  of  component  fats  as  well  as  total 
calories,  the  intake  of  saturated  fat  and 
omega-6  polyunsaturated  fat  was 
significantly  associated  with  the 
incidence  of  prostate  cancer.  The  intake 
of  monounsaturated  fat  or  omega-3- 
polyunsaturated  fat  was  not  associated 
with  of  risk  of  cancer.  See  Table  2  for 
detailed  critiques  for  each  study. 

Ghadirian  et  al.  case-control  studies 
(Ref.  63)  found  significant  associations 
of  total  lipid  and  saturated  fat  intake 
with  the  risk  of  pancreatic  cancer  in  a 
case-control  study  in  Montreal; 
however,  cholesterol  was  not 
significantly  associated  with  risk.  Age. 
sex,  energy  intake,  response  status,  and 
cigarette  smoking  habits  were  adjusted 
in  the  data  analysis. 

Baghurst.  et  al.  (Ref.  75)  in  a  case- 
control  study  of  pancreatic  cancer  found 
an  increased  risk  with  increased 
cholesterol  intake  but  not  with 
polyunsaturated  fatty  acids.  Thus,  the 
results  are  somewhat  contradictory.  A 
well  done  case-control  study  of 
pancreatic  cancer  (Ref.  78)  found  no 
increased  cancer  risk  associated  with 
consumption  of  total  fat.  saturated  fat. 
cholesterol,  or  omega-3  fatty  acids.  The 
results  were  adjusted  for  total  caloric 
intake  as  well  as  for  all  major  risk 
factors  for  pancreatic  cancer  other  than 
diet.  Finally,  LaVecchia,  et  al.  (Ref.  82) 
also  found  no  relationship  between 
pancreatic  cancer  and  indicators  of 
dietary  fat  in  a  well-controlled  case- 
control  study. 

A  case-control  study  in  Hawaii  (Ref. 
64)  showed  that  male  lung  cancer 
patients  consumed  significantly  more 
fats  (total  fats,  saturated  fats,  and 
monounsaturated  fats)  compared  to  the 
controls  after  adjustments  for  age, 
ethnicity,  and  cigarette  smoking. 
However,  there  was  no  significant 
association  between  lipid  intakes  and 
risk  of  lung  cancer  in  females.  Another 
case-control  study  of  lung  cancer  (Ref. 
79)  found  a  borderline  increased  risk  of 
lung  cancer  associated  with  high  levels 
of  cholesterol  consumption  but  not  with 
total  fat  consumption.  A  case-control 
study  of  laryngeal  cancer  found  no 
association  with  indicators  of  dietary  fat 
(Ref.  81). 

Steineck  (Ref.  65)  reported  a  dose- 
response  relationship  between  total  fat 
intake  and  the  risk  of  urothelial  cancer 
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in  a  case-control  study  in  Sweden. 
Gender,  age.  and  smoking  habits,  but 
not  energy  intake,  were  adjusted  in  the 
data  analysis.  Madure.  et  aL  (ReL  83) 
found  a  weak  association  between  risk 
of  renal  cancer  and  fat  consumption. 
(See  Table  2  for  detailed  critiques  of 
these  studies.) 

Slattery.  et  al.  (Ref.  86)  in  a  case- 
control  study  of  prostate  cancer  found 
no  association  with  a  high  fat  diet 
consumed  as  adolescents  and  a  shght 
association  with  a  high  fat  diet 
consumed  by  cases  as  adults. 

Thus,  one  correlational  study  found  a 
positive,  energy-independent 
association  of  total  fat  intake  with  the 
risk  of  prostate  cancer  but  not  with  the 
risk  of  cervical  or  lung  cancer.  One  case- 
control  study  found  a  positive,  energy- 
independent  association  of  total  fat 
intake  with  the  risk  of  pancreatic 
cancer,  but  three  other  ease-control 
studies  of  pancreatic  cancer  found  no 
association  with  fat  intake.  The  results 
of  two  case-control  studies  of  King 
cancer  were  not  cofwistent  for  males 
and  females,  thus  raising  questions  of 
interpretation.  Various  types  of  fat  did 
not  ^ow  any  specific  effects  on  risk  of 
the  various  cancers  examined.  In 
conclusion,  there  is  some  eridence  that 
total  fat  intake  may  increase  the  risk  of 
pro&tate  cancer  but  not  the  risk  of 
pancreatic  cervical,  pancreatic  or  lung 
cancer.  The  effect  of  fat  seems  to  be 
independent  of  the  effect  of  energy. 

n.  Studies  testing  fat-containing 
foods,  A  few  studies  tested  the 
association  of  lipids  as  constituents  of 
food  with  the  risk  of  breast  cancer  (Refs. 
41.  44,  46,  48,  49,  62  and  65  through  68). 
The  results  of  these  studies  were 
contradictory.  Meat  consumption  was 
positively  associated  with  risk  of  colon 
cancer  or  rectal  cancer  (Refs.  62.  66  and 
67)  and  with  stomach  cancer  (Ref.  76), 
but  not  with  risk  of  breast  carrcer  (Refs. 
41,  44.  46  and  49).  lymphoma  (Ref.  68),. 
urothelial  cancer  (Ref.  65).  or  oral  cavity 
or  pharyngeal  cancer  (Ref.  68).  An 
additional  case-control  study  of  stomach 
cancer  found  a  decreased  cancer  risk 
with  increasing  consumption  of 
vegetable  fat  (Ref.  74).  Consumption  of 
whole  milk  (Ref.  48)  or  milk  (Ref.  68) 
was  significantly  associated  with  the 
risk  of  cancer  of  the  breast,  colon,  rectal, 
lung,  bladder,  prostate,  oral  cavity,  and 
of  lymphoma,  but  not  with  ovarian 
cancer  (Ref.  84).  Consumption  of  dairy 
products  was  significantly  associated 
with  the  risk  of  cancer  of  the  breast  (Ref. 
46),  rectum  (Ref.  67),  and  lymphoma 
(Ref.  68)  but  not  with  the  risk  of  colon 
cancer  (Ref.  67).  Consumption  of 
margarine  was  not  associated  with  the 
risk  of  colon  cancer  (Ref.  66). 


Methodological  limitations  inherent  in 
case-control  studies  using  food 
frequency  questionnaires  may  have 
contributed  to  the  difficulty  of 
interpreting  these  results.  These 
limitations  include  recall  bias, 
interviewer  bias,  inconsistency  in 
estimation  of  food  consumption,  and 
homogeneity  of  the  population  tested. 
Interactions  among  nutrients  or  other 
food  components  beyond  fat  might  also 
have  weakened  the  results. 

4.  Other  Relevant  Information 

a.  Breast  cancer  and  colon  cancer: 
public  health  aspects.  Breast  cancer  is 
the  second  leading  cause  of  cancer 
death  among  women.  In  1990, 
approximately  44.000  women  died  of 
breast  cancer  in  the  U.S.,  while  IsaoOO 
new  female  cases  were  diagnosed. 
Approximately  1  woman  in  every  10  will 
develop  breast  cancer  in  her  life  (ReL  1, 
pp.  415-6).  The  prevalence  of  breast 
cancel  in  the  United  States  was 
estimated  to  be  1,517,882  cases  in  1990. 
Thus  breast  cancer  represented  24 
percent  of  all  cancers  in  1990  and  39 
percent  of  all  cancers  in  females  (Ref. 
73). 

Breast  cancer  risk  increases  with  age, 
but  the  slope  of  the  age-specific 
incidence  is  different  before  and  after 
menopause.  Risk  rises  rapidly  up  to 
about  the  age  of  50  to  55,  at  which  time 
the  rate  of  increase  slows  or  even 
reverses  in  some  populations.  After 
menopause,  another  rise  occurs  in  high- 
risk  populations. 

Breast  cancer  has  tended  to  be  more 
common  among  higher  socioeconomic 
groups  and  among  Caucasians. 
Recently,  however,  rates  have  been 
rising  among  blacks,  Hispanics.  and 
people  of  Asian  origin.  The  health  care 
costs  for  breast  cancer  for  1990  are 
estimated  at  $8.5  billion,  with  an 
additional  $16.5  bilhon.  if  lost  wages  due 
to  disability  and  early  mortality  are 
considered  (Ref.  73). 

Colon  cancer  is  a  common  disease  in 
developed  countries.  It  is  the  third 
leading  cause  of  cancer  death  in  the 
western  world,  exceeded  only  by  hing 
and  breast  cancer.  In  the  United  States, 
colon  carreer  is  a  major  cause  of  illness 
and  death,  accounting  for  14  percent  of 
an  cancers  diagnosed.  The  current  U.S. 
age-adjusted  incidence  rate  for  colon 
cancer  is  34.7  new  cases  per  100.000 
population  (Ref.  70).  In  1990  the 
prevalertce  was  338.980  cases  hi  men 
and  432.435  cases  in  women  in  the 
United  States  (Ref.  73).  Both  incidence 
and  mortality  from  colon  cancer  have 
been  relatively  stable  for  the  past  30  to 
40  years.  Recently,  however,  there  has 
been  an  indication  that  mortality  is 
decreasing  among  women  in  North 


America  and  possibly  among  men  in  the 
United  States  (Ref.  3.  p.  118).  Health 
care  costs  for  colon  cancer  (1990)  were 
estimated  at  $4.3  billion,  with  an 
additional  $8.4  billion  in  lost  wages  due 
to  disability  and  early  mortality  (Ref. 
73). 

b.  Potential  safety  concerns  of  dietary 
fat  intake  restriction.  Restriction  in  the 
intake  of  dietary  fat  nvay  reduce  the 
consumption  of  essential  fatty  acids. 
The  requirement  of  linoleic  acid  to  avoid 
essential  fatty  acid  deficiency  is  1  to  2 
percent  of  total  caloric  intake.  Currently, 
the  average  linoleic  acid  consumption  in 
the  U.S.  ranges  between  5  and  10 
percent  of  total  calorie  intake,  and 
deficiencies  of  essential  fatty  acids  are 
rare  in  the  U.S.  Thus,  a  reduction  of  total 
fat  consumption  from  the  current  36  to 
37  percent  of  total  calorie  intake  to 
about  30  percent  is  not  likely  to  cause 
essential  fatty  acid  deficiencies  in  the 
general  population. 

5.  Conclusions 

Although  the  results  of  animal  studies 
are  not  entirely  consistent,  taken  as  a 
whole,  the  results  show  that  high  fat 
diets  enhance  carcinogen-induced  tumor 
develc^ment  of  the  mammary  gland, 
colon,  pancreas,  and  lung,  independent 
of  the  effect  of  energy  intake.  There 
seems  to  be  an  optimal  intake  of  linoleic 
acid  to  yield  maximum  mammary  a.^d 
pancreatic  carcinogenesis  in  rats.  The 
amount  of  dietary  linoleic  acid  (3  to  5 
percent  by  weight)  for  maximum 
mammary  tuioorigenesis  in  rodents  is 
higher  than  the  linoleic  acid  requirement 
for  the  rodent  exclusive  of  the  tumor 
cells  (1  to  2  percent  by  energy),  and 
approximates  the  current,  average 
consumption  of  linoleic  acid  in  the  U.  S. 
Once  tl»  linoleic  acid  requirement  is 
met  the  total  amount  of  fat  in  the  diet, 
rather  than  types  of  fat.  seems  to  be 
responsible  for  tumor  development 
(Refs.  20  and  71). 

The  effects  of  different  types  of  fat  on 
tumorigenesis  have  not  been  studied 
extensively,  and  the  results  are  as  yet 
inconclusive.  Generally,  both  a  high 
saturated  fat  diet  and  a  high 
polyunsaturated  fat  diet  show  tumor- 
enhancing  effects.  Most  studies  that 
examined  the  effects  of  omega-3  fatty 
acid-rich  fish  oils  on  tumorigenesis 
consistently  concluded  there  was  a 
suppression  of  tumorigenesis.  However, 
most  of  these  studies  were  flawed  in 
biological  plausibility,  and  the  results 
are  not  easily  extrapolated  io  humans. 
The  mechanism  by  which  fat  affects 
tumorigenesis  has  not  been  definitively 
established. 

International  correlational  studies  of 
human  populations  reported  that  diatarv 
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it  in      America  and  possibTy  among  men  m  the 
United  States  [Ref.  3,  p.  118).  Health 
care  costs  for  colon  cancer  (1990)  were 
estimated  at  $4.3  billion,  with  an 
additional  $8.4  billion  in  lost  wages  due 
to  disability  and  early  mortality  (Ref. 
73). 
b.  Potential  safety  concents  of  dietary 
1-  fat  intake  restriction.  Restriction  in  the 

r  intake  of  dietary  fat  may  reduce  the 

Iso       consumption  of  essential  fatty  acids. 

The  requirement  of  linoleic  acid  to  avoid 
essential  fatty  acid  deficiency  is  1  to  2 
percent  of  total  caloric  intake.  Currently, 
•.  the  average  linoleic  acid  consumption  in 

'^         the  US.  ranges  between  5  and  10 
percent  of  total  calorie  intake,  and 
deficiencies  of  essential  fatty  acids  are 
'  rare  in  the  U.S.  Thus,  a  reduction  of  total 

^^        fat  consumption  from  the  current  36  to 
37  percent  of  total  calorie  intake  to 
about  30  percent  is  not  likely  to  cause 
essential  fatty  acid  deficiencies  in  the 
general  population. 

5.  Conclusions 

Although  the  results  of  aninuil  studies 
are  not  entirely  consistent,  taken  as  a 
whole,  the  results  show  that  high  fat 
diets  enhance  carcinogen-induced  tumor 
develt^ment  of  the  mammary  gland, 
colon,  pancreas,  and  lung,  independent 
of  the  effect  of  energy  intake.  There 
seems  to  be  an  optimal  intake  of  linoleic 
acid  to  yield  maximum  mammary  a.id 
pancreatic  carcinogenesis  in  rats.  The 
amount  of  dietary  linoleic  acid  (3  to  5 
percent  by  weight)  for  maximum 
mammary  tumorigenesis  in  rodents  is 
higher  than  the  linoleic  acid  requirement 
for  the  rodent  exclusive  of  the  tumor 
cells  (1  to  2  percent  by  energy),  and 
approximates  the  current,  average 
consumption  of  linoleic  acid  in  the  U.  S. 
Once  tl»  linoleic  acid  requirement  is 
met  the  total  amount  of  fat  in  the  diet, 
rather  than  types  of  fat,  seems  to  be 
responsible  for  tumor  development 
(Refs.  20  and  71). 

The  effects  of  different  types  of  fat  on 
tumorigenesis  have  not  been  studied 
extensive^y,  and  the  results  are  as  yet 
inconclusive.  Generally,  both  a  high 
saturated  fat  diet  and  a  high 
polyunsaturated  fat  diet  show  tumor- 
enhancing  effects.  Most  studies  that 
examined  the  effects  of  omega-3  fatty 
acid-rich  fish  oils  on  tumorigenesis 
consistently  concluded  there  was  a 
suppression  of  tumorigenesis.  However, 
most  of  these  studies  were  flawed  in 
biological  plausibility,  and  the  results 
are  not  easily  extrapolated  \o  humans. 
The  mechanism  by  which  fat  affects 
tumorigenesis  has  not  been  definitivefy 
established. 

International  correlational  studies  of 
human  populations  reported  that  dietarv 
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hpid  intake,  independent  of  energy 
intake,  is  associated  with  tumorigenesis 
particularly  of  the  breast,  colon,  and 
prostate  but  not  with  the  incidence  of 
cervical  or  lung  cancer.  These  results 
suggest  that  the  effect  of  fat  intake  on 
cancer  incidence  may  be  site-specific. 

Four  cohort  studies  were  reviewed.  In 
a  20-year  followup  study  in  Finland, 
energy-adjusted  total  fat  intake  was  not 
associated  with  the  risk  of  breast 
cancer.  In  a  large,  5  year  followup  study 
in  Canada,  the  energy-adjusted  intake  of 
total  fat  was  weakly  but  significantly 
associated  with  the  risk  of  breast 
cancer.  All  three  fat  types  (saturated, 
monounsaturated,  and  polyunsaturated) 
showed  a  general  pattern  of  increasing 
risk  with  increasing  fat  intake.  In  a  large 
cohort  study  of  88,752  nurses,  Willett  et 
al.  (Ref.  62)  found  a  significant 
association  of  dietary  total  fat,  animal 
fat,  saturated  fat,  and  monounsaturated 
fat  with  the  incidence  of  colon  cancer. 
However,  a  Japanese  cohort  study 
demonstrated  that  fat  intake  did  not 
increase  the  risk  of  colon  or  rectal 
cancer  (Ref.  85). 

The  total  fat  intake  was  associated 
with  the  risk  of  breast  cancer  in  most, 
but  not  all,  case-control  studies:  Six 
studies  found  a  significant  relationship, 
one  study  found  a  borderline 
association,  and  two  studies  found  no 
relationship.  As  in  the  animal  studies, 
no  specific  effects  of  different  types  of 
fat  were  found  in  these  studies.  In  some 
studies,  all  types  of  fatty  acids  were 
associated  with  carcinogenesis;  in  some 
other  studies,  only  saturated  or 
monounsaturated  fatty  acids  were 
associated. 

Because  energy  intake  and  lipid 
intake  are  highly  correlated,  it  is 
possible  that  the  association  between 
dietary  fats  and  cancer  is  confounded 
by  energy  intake.  It  also  has  been 
demonstrated  in  animal  and  human 
studies  that  energy  intake  in  excess  of 
an  essential  requirement  is  of  primary 
importance  in  determining  the  incidence 
of  induced  and  spontaneous  tumors. 
However,  FDA  s  evaluation  of  recent 
research  reports,  both  in  animal  and 
human  studies,  provides  convincing 
evidence  that  the  effect  of  dietary  lipids 
on  tumorigenesis  is  independent  of  the 
effect  of  energy. 

Few  studies  evaluated  fats  in  the 
context  of  overall  food  consumption. 
The  results  of  studies  of  the  association 
between  the  risk  of  cancer  and 
consumption  of  meat,  milk,  or  dairy 
products  are  inconsistent. 
Methodological  limitations  may  have 
obscured  any  association  that  exists. 

There  have  been  no  clinical  trials  or 
dietary  intervention  studies  examining 
the  quantitative  relationship  between 


reduction  in  fat  intake  and  altered 
cancer  risk  in  populations.  Therefore  it 
is  not  possible  to  conclude  how  much 
reduction  in  fat  intake  is  necessary,  or 
how  soon  in  life  it  must  commence,  to 
reduce  the  risk  of  cancer  in  the  U.S. 
population.  Intervention  studies  of 
cancer  are  difficult  to  perform  because 
the  rarity  of  outcome  for  specific  types 
of  cancer  requires  enormous  sample 
sizes.  In  addition,  the  long  latency,  20  to 
30  years  for  most  types  of  cancer,  makes 
such  studies  difficult  and  costly.  For  this 
reason,  observational  epidemiology 
studies  are  generally  accepted  as 
sufficient,  as  was  the  case  for  the  first 
Surgeon  General  s  Report  on  smoking. 
Nevertheless,  the  weight  of  evidence 
shows  that  a  diet  that  is  low  in  total  fat 
is  consistent  with  a  low  risk  of  some 
types  of  cancer. 

The  17-year  followup  study  of  the 
National  Center  for  Health  Statistics' 
First  National  Health  and  Nutrition 
Examination  Survey  (Ref.  72)  examined 
the  relationships  between  dietary  fat 
and  the  risk  of  cancer  of  the  breast, 
prostate,  and  colon  in  5,454  men  and 
7,876  women.  No  evidence  of  increased 
risk  of  cancer  in  the  group  with  the 
highest  fat  intake  was  found.  The 
difference  in  fat  intake  between  the 
groups  with  the  highest  and  the  lowest 
fat  intakes.  37  percent  energy  versus  32 
percent  energy,  was  not  as  great  as  the 
differences  in  fat  intakes  between 
countries.  These  results  suggest  that  a 
reduction  in  fat  intake  to  less  than  30 
percent  of  total  calories  may  be  needed 
to  observe  any  reduction  in  cancer  risk 
in  the  United  States. 

Thus,  the  conclusions  of  the 
authoritative  reviews  that  dietary  fats 
have  an  important  influence  on  cancer 
incidence  and  mortality,  particularly  at 
sites  such  as  the  breast,  colon,  and 
prostate,  are  supported  by  the  results  of 
recent  animal  and  ecological  studies. 
Results  of  human  prospective  and  case- 
control  studies  are  less  supportive,  in 
part  because  of  limitations  in  the 
experimental  design.  However,  the 
majority  of  case-control  studies  are 
consistent  with  the  conclusion  that  fat 
intake  is  associated  with  the  risk  of 
breast  and  colon  cancer. 

Although  cancer  at  many  sites  was 
affected  by  fat  intake  in  animal  studies, 
epidemiologic  studies  failed  to  show 
convincing  evidence  for  the  fat  and 
cancer  relationship  at  various  sites. 
Furthermore,  an  international  ecologic 
study  found  an  association  between  fat 
intake  and  cancer  of  the  breast,  colon, 
and  prostate  but  not  of  the  cervix  or 
lung.  These  results  suggest  that  the 
effect  of  fat  on  cancer  may  be  site- 
specific 


From  the  review  of  other  authoritative 
documents  and  recent  research  reports, 
the  agency  concludes  that  dietary  fat 
intake  may  affect  the  risk  of  breast, 
colon,  and  prostate  cancer.  More  studies 
are  needed  to  examine  the  relationship 
between  fat  intakes  and  cancer  at  other 
sites. 

No  scientific  evidence  is  available 
that  demonstrates  that  any  specific  fat 
type  is  more  causative  of  cancer  than 
another.  All  types  of  fat  (saturated, 
monounsaturated,  and  polyunsaturated) 
may  be  associated.  Therefore,  total  fat 
content,  rather  than  any  specific  type, 
may  be  responsible  for  the  tumor 
enhancing  activity  of  fat  in  the  current 
diet  of  the  U.S.  population. 

III.  Tentative  Decision  to  Authorize  a 
Health  Claim  Relating  Ingestion  of 
Dietary  Fat  to  Reduced  Risk  of  Cancer 

FDA  has  reviewed  the  Federal 
government  and  other  review 
documents  as  well  as  recent  research 
and  review  articles  relevant  to  dietary 
fat  and  cancer  risk.  In  addition,  the 
agency  considered  all  comments 
received  in  response  to  the  Federal 
Register  notice  of  March  28, 1991, 
requesting  scientific  data  and 
information  on  fat  and  cancer.  The 
agency  has  tentatively  concluded  that 
all  the  publicly  available  evidence 
supports  an  association  between  dietary 
fat  and  cancer  risk.  FDA  tentatively 
finds,  based  on  this  evidence  and  the 
authoritative  reports,  that  there  is 
significant  scientific  agreement  among 
qualified  experts.  The  agency  is 
proposing  to  authorize  a  health  claim  for 
fat  and  cancer  on  the  label  and  labeling 
of  foods  provided  that  such  statements 
comply  with  the  requirements  of 
proposed  \  101.73.  Under  this  proposal, 
the  claim  will  convey  the  message  that 
diets  low  in  fat  may  reduce  the  risk  of 
some  types  of  cancer,  particularly 
breast,  colon,  and  prostate.  FDA  also 
tentatively  concludes  that  the  message 
must  be  restricted  to  these  three  types  of 
cancer  because  of  the  limitations  of 
scientific  data  about  other  types  of 
cancer. 

IV.  Description  of  and  Rationale  for 

Regulations 

A.  Relationship  Between  Dietary  Fats 
and  Cancer 

Based  on  all  of  the  evidence.  FDA  has 
tentatively  determined  that  there  is 
significant  scientific  agreement  among 
experts  qualified  by  training  and 
experience  to  evaluate  such  claims,  that 
all  of  publicly  available  evidence 
supports  the  conclusion  that  diets  high 
in  fat  increase  the  risk  of  cancer,  and. 
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more  importantly,  that  diets  low  in  fat  is 
associated  with  the  reduced  risk  of 
cancer.  FDA  recites  this  fact  in  proposed 
§  101.73(b)(1)  and  stales  that  the 
research  to  dale  shows  that  it  is  total 
fat,  and  not  any  particular  type  of  fat 
that  is  associated  with  cancer  risk. 

The  specific  health  claim  topic,  as 
described  in  section  (3)(b){l)(A)(vi)  of 
the  1990  amendments  was  dietary  lipids 
and  cancer.  FDA  has  tentatively  found 
that  the  intake  of  dietary  lipids  is 
associated  with  cancers  of  the  breast, 
colon,  and  prostate.  This  tentative 
Finding  is  based  on  the  conclusions  of  a 
number  of  comprehensive  reports  by  the 
Federal  Government  and  the  NRC  which 
identiPied  cancers  at  these  particular 
sites  as  having  a  relationship  to  dietary 
fats.  It  is  also  supported  by  research 
published  since  the  authoritative  reports 
to  determine  if  more  recent  research 
would  necessitate  modification  of 
previous  conclusions. 

B.  Significance  of  the  Relationship 

To  reflect,  in  part,  proposed 
§  101.14(d)(2)(v),  FDA  is  including  in 
proposed  §  101.73(b)(2)  dietary 
guidelines  to  recommend  that  total  fat 
intake  be  at  or  below  30  percent  of 
calories.  Currently,  adults  in  the  United 
States  consume,  on  average,  a  total  fat 
intake  of  37  percent  of  calories.  The 
proposed  regulation  states  that 
significant  public  health  benefits  can  be 
derived  from  decreased  consumption  of 
foods  high  in  fat,  including  the  reduced 
risk  of  breast,  colon,  and  prostate 
cancer. 

C.  General  Requirements 

1.  Conformity  With  Proposed  §  101.14 

Proposed  §  101.14  sets  forth  the 
general  provisions  applicable  to  health 
claims.  In  proposed  §  101.73(b)(3)(i). 
FDA  is  proposing  that  health  claims 
relating  to  an  association  between 
dietary  lipids  and  cancer  must  meet  all 
requirements  for  health  claims  proposed 
in  §  101.14,  as  set  forth  elsewhere  in  this 
issue  of  the  Federal  Register. 

2.  Qualifying  Nutrients:  Total  Fat 

In  proposed  §  101.73(b)(3)(ii),  FDA  is 
proposing  that  a  health  claim  relating 
diets  low  in  fats  to  reduce  the  risk  of 
cancer  must  meet  requirements  for  "low 
fat"  or  "fat  free." 

The  evidence  for  the  association 
between  intake  of  dietary  lipids  and  risk 
of  cancer  pertains  to  total  dietary  fats. 
In  the  companion  document  on  general 
requirements  for  health  claims  for  food 
(published  elsewhere  in  this  issue  of  the 
Federal  Register),  FDA  is  proposing  that 
for  a  substance  such  as  dietary  fats  for 
which  a  low  level  of  intake  is  needed  to 


achieve  dietary  goals,  the  substance  be 
present  in  a  food  at  a  low  enough  level 
to  justify  a  claim.  FDA  is  proposing  that 
that  level  be  the  level  that  is  necessary 
to  make  a  "low  fat"  or  "no  fat"  claim. 
As  proposed  in  the  companion 
document  on  "Definitions  of  Nutrient 
Content  Claims  for  the  Fat,  Fatty  Acid, 
and  Cholesterol  Content  of  Foods." 
these  levels  are.  for  a  "low  fat"  claim, 
less  than  3  g  of  fat  per  reference  amount 
customarily  consumed,  per  labeling 
serving  size,  and  per  100  g.  For  a  "no 
fat"  claim,  FDA  is  proposing  that  the 
food  contain  less  than  0.5  g  of  fat  per 
reference  amount  customarily  consumed 
and  per  label  serving  size. 

As  explained  in  the  companion 
document  on  general  requirements  for 
health  claims,  FDA  is  proposing  that  the 
food  contain  "low"  or  "no"  fat  to  ensure 
that  it  contains  a  level  of  fat  that  is 
appropriate  for  inclusion  in  a  diet  that  is 
low  in  fat.  FDA  seeks  comments  on 
whether  a  food  that  qualifies  for  a 
"reduced  fat"  or  comparative  claim 
should  also  qualify  to  bear  this  health 
claim. 

D.  Specific  Requirements 

In  proposed  §  101.73(b)(4)(i).  FDA  is 
proposing  to  require  that  any  health 
claim  made  relating  to  dietary  lipids  and 
cancer  specifically  state  that  it  is  diets 
that  are  low  in  fats  that  may  reduce  the 
risk  of  some  types  of  cancer. 

In  proposed  §  101.73(b)(4)(ii).  to  reflect 
the  strength  of  the  scientific  evidence 
regarding  the  relationship  of  dietary 
lipids  to  risk  of  cancer,  FDA  is  proposing 
that  any  health  claim  make  clear  that 
ingestion  of  diets  low  in  fats  "may" 
reduce  the  risk  of  cancer.  This 
requirement  is  based  on  this 
relationship  and  is  supported  by 
evidence  documented  and  summarized 
in  Federal  government  reports,  in  other 
authoritative  documents,  and  in  the 
science  review  incorporated  previously 
in  this  document.  However,  given  the 
fact  that  the  etiology  of  cancer  is 
multifactorial  the  claim  cannot  state  that 
a  low  fat  diet  will  definitely  reduce  the 
risk  of  this  disease. 

In  respect  to  the  multifactorial  nature 
of  the  disease  in  proposed 
§  101.73(b)(4)(iii),  the  agency  is 
proposing  to  require  that  health  claims 
acknowledge  the  existence  of  other  risk 
factors  for  cancer  in  addition  to  the 
dietary  risk  factor  of  fat  intake.  The 
agency  believes  that  this  additional 
information  provides  a  context  that  is 
essential  for  an  understanding  of  the 
nutrient  to  disease  relationship. 

As  for  terminology,  in  proposed 
§  101.73(b)(4)(iv),  FDA  is  proposing  that 
health  claims  refer  to  the  nutrient 
disease  relationship  using  the  term 


"total  fat."  This  terminology  is 
consistent  with  colloquial  usage.  Thus, 
the  claim  will  be  clear  and  not 
misleading  to  the  public.  It  also  reflects 
the  available  evidence.  In  proposed 
§  101.73(b)(4)(iv).  FDA  provides  that  a 
combined  fat  and  cancer  and  fat  and 
cardiovascular  claim  may  be  used  if  a 
food  qualifies  for  both  claims.  In 
proposed  §  101.73(a),  FDA  is 
summarizing  the  scientific  evidence  that 
establishes  a  relationship  that  exists 
between  saturated  fat,  cholesterol,  and 
total  fat  and  cardiovascular  disease. 
FDA  is  proposing  to  authorize  health 
claims  on  qualifying  foods  that  meet  the 
criteria  for  "low"  saturated  fat, 
cholesterol,  and  total  fat  or  no 
cholesterol  and  total  fat. 

For  the  estimation  of  attributable  risk, 
in  proposed  §  101.73(b)(4)(v),  FDA 
proposes  that  no  statement  may  be 
made  on  the  precise  level  of  reduction  of 
risk  of  cancer  that  may  be  expected  as  a 
result  of  consuming  a  diet  low  in  total 
fat.  This  requirement  is  proposed  in 
conformity  with  proposed 
§  101.14(d)(2)(iii)  which  requires  that  the 
claim  not  be  misleading.  The  review  of 
Federal  government  documents  and 
other  authoritative  reports  and  more 
recent  scientific  evidence  revealed  no 
scientific  agreement  on  a  precise  level  of 
risk  reduction  for  the  relationship  of 
dietary  fat  to  cancers. 

In  §  101.73(b)(4)(vi).  FDA  is  proposing 
that  the  claim  may  not  specify  the 
particular  types  of  fats  and  fatty  acids 
that  may  be  related  to  the  risk  of  cancer. 
FDA  tentatively  finds  that  the  evidence 
is  not  sufficient  to  characterize  the 
relationship  more  specifically  than 
between  cancer  and  total  fat. 

E.  Optional  Information 

For  total  dietary  context,  in  proposed 
§  101.73(b)(5)(i).  FDA  proposes  to  permit 
claims  to  refer  to  the  latest  U.S.  Dietary 
Guidelines  for  Americans  (Ref.  6).  The 
agency  is  proposing  to  permit  such 
references  to  help  ensure  that  the  claim 
is  presented  in  a  way  that  will  help 
consumers  to  understand  it  in  the 
context  of  a  total  daily  diet.  The  agency 
recognizes  that  a  statement  about  the 
importance  of  good  nutrition  that  does 
not  make  a  connection  between  any 
substance  and  a  particular  disease,  as  is 
the  case  with  many  of  the  Dietary 
Guidelines,  is  not  a  health  claim.  H. 
Rept.  101-538, 101st  Cong.,  2d  sess.  20 
(1990).  However,  as  is  stated  in  the 
document  on  the  general  principles  for 
health  claims.  FDA  believes  that  it  is 
appropriate  for  it  to  provide  for  the  use 
of  governmental  dietary  information  in 
conjunction  with  a  health  claim  to 
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"total  fat."  This  terminology  is 
consistent  with  colloquial  usage.  Thus, 
the  claim  will  be  clear  and  not 
misleading  to  the  public.  It  also  reflects 
the  available  evidence.  In  proposed 
§  101.73(b)(4)(iv).  FDA  provides  that  a 
combined  fat  and  cancer  and  fat  and 
cardiovascular  claim  may  be  used  if  a 
food  qualifies  for  both  claims.  In 
proposed  §  101.73(a).  FDA  is 
summarizing  the  scientific  evidence  that 
establishes  a  relationship  that  exists 
between  saturated  fat,  cholesterol,  and 
total  fat  and  cardiovascular  disease. 
FDA  is  proposing  to  authorize  health 
claims  on  qualifying  foods  that  meet  the 
criteria  for  "low"  saturated  fat. 
cholesterol,  and  total  fat  or  no 
cholesterol  and  total  fat. 

For  the  estimation  of  attributable  risk, 
in  proposed  §  101.73(b)(4)(v),  FDA 
proposes  that  no  statement  may  be 
made  on  the  precise  level  of  reduction  of 
risk  of  cancer  that  may  be  expected  as  a 
result  of  consuming  a  diet  low  in  total 
fat.  This  requirement  is  proposed  in 
conformity  with  proposed 
§  101.14(d)(2)(iii)  which  requires  that  the 
claim  not  be  misleading.  The  review  of 
Federal  government  documents  and 
other  authoritative  reports  and  more 
recent  scientific  evidence  revealed  no 
scientific  agreement  on  a  precise  level  of 
risk  reduction  for  the  relationship  of 
dietary  fat  to  cancers. 

In  §  101.73(b)(4)(vi),  FDA  is  proposing 
that  the  claim  may  not  specify  the 
particular  types  of  fats  and  fatty  acids 
that  may  be  related  to  the  risk  of  cancer. 
FDA  tentatively  finds  that  the  evidence 
is  not  sufficient  to  characterize  the 
relationship  more  specifically  than 
between  cancer  and  total  fat. 

E.  Optional  Information 

For  total  dietary  context,  in  proposed 
§  101.73(b)(5)(i),  FDA  proposes  to  permit 
claims  to  refer  to  the  latest  U.S.  Dietary 
Guidelines  for  Americans  (Ref.  6).  The 
agency  is  proposing  to  permit  such 
references  to  help  ensure  that  the  claim 
is  presented  in  a  way  that  will  help 
consumers  to  understand  it  in  the 
context  of  a  total  daily  diet.  The  agency 
recognizes  that  a  statement  about  the 
importance  of  good  nutrition  that  does 
not  make  a  connection  between  any 
substance  and  a  particular  disease,  as  is 
the  case  with  many  of  the  Dietary 
Guidelines,  is  not  a  health  claim.  H. 
Rept.  101-538, 101st  Cong.,  2d  sess.  20 
(1990).  However,  as  is  stated  in  the 
document  on  the  general  principles  for 
health  claims,  FDA  believes  that  it  is 
appropriate  for  it  to  provide  for  the  use 
of  governmental  dietary  information  in 
conjunction  with  a  health  claim  to 
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ensure  that  that  information  is  used  in  a 
consistent  and  nonmisleading  manner. 

Providing  additional  health  claim 
information,  in  proposed 
S  101.73(b)(5)(ii).  the  agency  is  proposing 
to  allow  manufacturers  to  provide  more 
detailed  information  to  consumers.  This 
information  may  provide  a  more 
accurate  and  complete  description  of  the 
relationships  among  both  dietary  fats 
and  risk  of  cancer  and  heart  disease.  A 
statement  on  how  to  obtain  this 
additional  information  may  be  provided 
in  or  near  the  health  claim.  Such 
additional  information,  however,  is  not  a 
substitute  for  that  required  in  a  health 
claim. 

F  Sample  Health  Claims 

FDA  is  also  providing  in  proposed 
§  101.73(b)(6)  two  sample  health  claims. 
These  model  claims  have  been  prepared 
by  the  agency  to  reflect  all  the 
requirements  of  proposed  §  101.73.  They 
are  only  samples,  however,  if  these 
sample  health  claims  are  adopted  by  the 
agency,  manufacturers  will  be  free  to 
use  them.  They  will  also  be  free  to 
devise  their  own  message  provided  that 
it  complies  with  the  regulation. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  6  months  after  the 
pubhcation  of  a  final  rule  based  on  this 
proposal. 

VII.  Comments 

Interested  persons  may,  on  or  before 
February  25, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

VIII.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 


Flexibility  Act  (Pub.  L  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

IX.  Appendix  to  the  Preamble — 
Consumer  Summary  on  Dietary  Lipids 
and  Cancer  and  Dietary  Lipids  and 
Coronary  Heart  Disease 

As  described  in  the  companion 
document  (published  elsewhere  in  this 
issue  of  the  Federal  Register)  on  general 
requirements  for  health  claims,  the 
agency  is  requesting  comment  on  the 
need  for  consumer  health  claims 
summaries.  The  focus  of  the  consumer 
summary  would  be  to  provide  factual 
information  to  aid  the  consumer  in 
understanding  the  diet-disease 
relationship.  The  following  appendix  is 
a  proposed  consumer  summary  on 
dietary  lipids  and  cancer.  The  role  or 
relationship  of  dietary  fats  to  cancer  risk 
is  discussed,  along  with  the  relationship 
of  dietary  fats  to  coronary  heart  disease. 
FDA  solicits  comment  on  this  document 
as  explained  in  the  proposal  on  general 
health  claims  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Appendix — Dietary  Lipids  and  Cancer 
and  Dietary  Lipids  and  Coronary  Heart 
Disease 

Under  the  provisions  of  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
manufacturers  may  put  clear 
information  on  the  food  label  about  the 
relationship  between  a  nutrient,  such  as 
fat  or  cholesterol,  and  a  disease  or 
health-related  condition.  To  prevent 
consumers  from  being  misled,  the  Food 
and  Drug  Administration  (FDA)  allows 
only  truthful  label  statements  about  diet 
and  health  relationships  that  are  firmly 
supported  by  the  current  scientific 
evidence.  There  is  agreement  that  the 
scientific  evidence  is  strong  enough  to 
allow  health  claims  about  the 
association  between  total  fat  in  the  diet 
and  the  risk  of  some  types  of  cancer  and 
the  association  between  saturated  fat 
and  cholesterol  in  the  diet  and  the  risk 
of  coronary  heart  disease. 

Many  consumers  have  said  that 
health  claims  on  food  labels  could  be 
useful  to  them  in  making  improvements 
in  their  diets.  However,  label  space  is 
often  limited.  Therefore,  this  pamphlet 
provides  information  about  diet  and 
health  claims  that  supplements  what 
you  may  see  on  food  labels. 

In  addition  to  the  association  between 
fat  and  cancer  and  between  saturated 
fat  and  cholesterol  and  heart  disease. 


FDA  is  allowing  health  claims  about 
calcium  and  osteoporosis  and  sodium 
and  hypertension.  For  information  about 
these  other  diet  and  health 
relationships,  write  to:  [TO  BE 
INSERTED) 

What  is  Coronary  Heart  Disease? 

Coronary  heart  disease  is  a  broad 
term  that  includes  a  number  of  diseases 
for  which  various  medical  names  are 
used,  including  heart  disease  and 
atherosclerosis.  Narrowing  of  blood 
vessels  (medically  called 
atherosclerosis)  occurs  in  these 
diseases,  which  results  in  decreased 
flow  of  blood  to  some  part  of  the  body. 
The  diseases  include  coronary  heart 
disease  that  affects  the  heart  and  its 
supporting  blood  vessels,  and  other 
diseases  that  affect  the  blood  vessels  in 
other  areas  of  the  body  Atherosclerosis 
can  result  in  angina  pectoris,  heart 
attack,  sudden  death,  stroke  or  other 
serious  problems. 

Atherosclerosis  occurs  because  of 
raised  fatty  or  fibrous  deposits  (plaque) 
that  develop  in  the  walls  of  blood 
vessels  in  the  affected  area.  The  process 
of  plaque  development  is  gradual,  and 
often  begins  in  childhood. 

What  is  Cancer? 

Cancer  is  not  one  disease,  but  more 
than  100  different  diseases.  In  each  of 
these  diseases,  cells  begin  to  grow  out  of 
control  at  one  site  in  the  body,  and  these 
abnormal  cells  spread  to  other  parts  of 
the  body. 

Why  Are  Heart  Disease  and  Cancer 
Ma/or  Public  Health  Concerns? 

Coronary  heart  disease  and  cancer 
are  public  health  concerns  because  they 
are  the  two  leading  causes  of  death  in 
this  country.  Illness  and  death  from 
these  diseases  cost  billions  of  dollars  in 
health  care  costs  and  in  lost  work. 
Moreover,  early  deaths  from  these  two 
diseases  cheat  many  victims  of  valuable 
years  of  life. 

Despite  the  recent  sharp  decline  in  the 
death  rate  from  this  condition,  coronary 
heart  disease  stilt  accounts  for  the 
largest  number  of  deaths  in  the  United 
States.  Cancer  is  the  second  leading 
cause  of  death  in  this  country.  The 
leading  causes  of  cancer  death  are  lung 
cancer,  colorectal  cancer,  breast  cancer, 
and  prostate  cancer. 

What  Causes  Cancer  and  Coronary 
Heart  Disease? 

Both  of  these  diseases  are  caused  by  a 
combination  and  interaction  of  multiple 
environmental,  behavioral,  social,  and 
hereditary  factors.  It  is  clear  that  diet, 
one  of  the  environmental  factors,  plays 
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an  important  role  in  the  development  of 
these  diseases. 

Heredity  and  other  factors,  including 
elevated  blood  serum  cholesterol, 
cigarette  smoking,  high  blood  pressure, 
obesity,  and  an  inactive  life  style,  are 
known  to  increase  a  person's  risk  of 
developing  coronary  heart  disease. 
Elevated  blood  cholesterol,  one  of  the 
major  risk  factors  for  coronary  heart 
disease,  is  associated  with  excess  fat. 
especially  saturated  fat,  and  cholesterol 
in  the  diet. 

Many  studies  have  established  a 
strong  association  between  a  diet  high 
in  saturated  fat  and  cholesterol  and 
increased  risk  of  coronary  heart  disease. 
High  saturated  fat  and  cholesterol  diets 
are  estimated  to  be  associated  with  one- 
third  of  the  cases  of  coronary  heart 
disease  reported  in  this  country. 

The  way  diet  affects  blood  cholesterol 
varies  among  individuals.  However, 
blood  cholesterol  does  increase  in  most 
people  when  they  eat  foods  high  in 
saturated  fat  and  cholesterol  and 
excessive  in  calories.  Of  these, 
saturated  fat  has  the  greatest  effect: 
dietary  cholesterol  has  less. 

Cancer  has  many  causes  and  several 
stages  in  its  development.  The  risk 
factors  for  developing  cancer  include  a 
family  history  of  a  specific  type  of 
cancer  (such  as  breast,  prostate  or  colon 
cancer),  cigarette  smoking,  alcohol 
consumption,  radiation,  and  dietary 
factors. 

Currently,  the  strongest  scientific 
evidence  relating  diet  to  cancer  is  that 
the  amount  of  total  fat  in  the  diet  may 
have  a  relationship  with  cancer.  In 
particular,  many  experts  agree  that  a 
high  fat  diet  may  influence  the  risk  for 
developing  breast,  colon,  and  prostate 
cancers. 

Not  enough  is  known  currently  for 
scientists  to  decide  whether  different 
kinds  of  fats  (animal  or  vegetable: 
saturated  or  unsaturated)  may  be 
responsible  for  an  increased  risk  of 
developing  cancer. 

Because  of  scientific  agreement  that 
reducing  total  fat  and  saturated  fat  is 
likely  to  lower  the  rates  of  these  two 
major  chronic  diseases,  it  is 
recommended  that  Americans  2  years  of 
age  and  older  choose  a  diet  low  in  total 
fat  and  saturated  fat.  Animal  products 
are  the  source  of  all  dietary  cholesterol. 
Eating  less  fat  from  animal  sources  will 
help  to  lower  the  cholesterol  as  well  as 
the  saturated  fat  in  your  diet. 

Do  Most  People  Get  Too  Much  Fat, 
Saturated  Fat  and  Cholesterol  in  What 
They  Eat? 

The  average  U.S.  diet,  it's  estimated, 
contains  about  37  percent  of  calories 
from  total  fat.  13  percent  of  calories 


from  saturated  fat,  and  360  milligrams 
(mg)  of  cholesterol  per  day.  Health 
experts  recommend  diets  that  contain  30 
percent  or  less  of  calories  from  total  fat, 
10  percent  or  less  of  calories  from 
saturated  fat,  and  300  mg  or  less  of 
cholesterol  a  day.  The  U.S.  Public 
Health  Service  has  set  a  national  health 
goal  that  all  persons  who  are  2  years  of 
age  and  older  consume  these  levels  of 
fat  and  cholesterol  by  the  end  of  this 
decade. 

How  Do  You  Learn  How  Much  Fat  and 
Cholesterol  Foods  Contain? 

You  may  or  may  not  be  able  to  tell 
that  there's  fat  in  a  food  by  looking  at  it. 
Butter,  margarines,  shortenings,  and  oils 
are  the  more  obvious  sources  of  fat.  In 
other  foods,  such  as  cheese,  baked 
goods,  nuts,  and  salad  dressings,  the  fat 
is  not  as  easily  detected.  Cholesterol 
content  is  not  obvious  at  all  in  foods. 

A  good  way  to  learn  about  fat  and 
cholesterol  content  is  to  read  nutrition 
labels.  Most  foods  now  have  nutrition 
information  on  their  labels. 

The  amounts  of  total  fat  and  saturated 
fat  in  a  serving  of  food  are  listed  in 
grams  (g)  on  the  nutrition  label. 
Cholesterol  is  listed  in  mg. 

"Daily  values"  for  fat,  saturated  fat, 
and  cholesterol  also  appear  on  food 
labels.  These  numbers  have  been 
established  by  FDA  for  several  nutrients 
that  are  important  in  diet  and  health 
relationships.  The  daily  values  are  to 
help  you  learn  how  the  amount  of  a 
nutrient  in  a  serving  of  food  relates  to  a 
reasonable  amount  for  the  day. 

The  daily  value  for  total  fat  is  75  g. 
and  for  saturated  fat  is  25  g.  That  means 
total  fat  for  a  day  of  75  g,  of  which  no 
more  than  25  g  should  be  from  saturated 
fat.  These  numbers  are  based  on  a  2,350- 
caiorie  diet  that  has  30  percent  of 
calories  from  fat  and  10  percent  from 
saturated  fat.  A  2,350-calorie  diet  is 
about  the  calories  recommended  for  an 
adult  woman. 

If  you  consume  a  different  number  of 
calories  a  day.  it's  not  hard  to  figure  out 
your  own  daily  values  for  total  fat  and 
saturated  fat.  First,  multiply  the  number 
of  calories  you  consume  by  30  percent 
(for  example,  2000 x. 30 =600).  Then 
divide  that  number  by  nine,  which  is  the 
number  of  calories  each  g  of  fat  provides 
(600  divided  by  9  =  67  g  of  fat  a  day). 
Repeat  for  saturated  fat  (2000 x. 10 =200: 
200  divided  by  9=22  g  of  saturated  fat  a 
day). 

The  daily  value  for  cholesterol  is  300 
mg,  which  is  an  upper  limit  that  is 
generally  recommended  for  healthy 
people.  A  food  that  contains  150  mg  of 
cholesterol  per  serving,  therefore,  would 
provide  about  half  of  the  daily  value  for 
cholesterol. 


What  Do  Label  Claims  About  Fat  and 
Cholesterol  Mean? 

In  addition  to  the  amount  of  fat  and 
cholesterol  listed  on  the  nutrition  label, 
you  may  see  other  claims  about  fat  and 
cholesterol  content  on  some  food 
packages.  There  are  two  types  of  these 
claims — nutrient  content  claims  and 
health  claims. 

Nutrient  content  claims  describe  the 
amount  of  fat,  saturated  fat,  or 
cholesterol  a  food  contains.  These  types 
of  claims  can  be  used  on  a  label  only  if  a 
food  meets  several  definitions 
established  by  FDA. 

Cholesterol  Claims 

A  "cholesterol  free"  food  has  less 
than  2  mg  of  cholesterol  and  2  g  or  less 
of  saturated  fat  in  a  serving. 

A  "low  cholesterol"  food  has  20  mg  or 
less  of  cholesterol  in  a  serving  and  in 
100  g  of  food  and  2  g  or  less  of  saturated 
fat  in  a  serving. 

A  "reduced  cholesterol"  food  has  its 
cholesterol  content  reduced  by  50 
percent  or  more  compared  to  the  regular 
food  product  and  contains  2  g  or  less  of 
saturated  fat  in  a  serving. 

Cholesterol  claims  may  be  made  only 
on  foods  that  contain  a  limited  amount 
of  fat  (no  more  than  11.5  g  per  serving 
and  per  100  g)  unless  the  claim  also  tells 
the  total  amount  of  fat,  for  example, 
"cholesterol  free,  contains  12  g  of  fat  per 
serving." 

Fat  Claims 

A  "fat  free"  food  has  less  than  a  V^  g 
of  fat  in  a  serving  and  no  added  fat  or 
oil. 

A  "low  fat"  food  has  3  g  or  less  of  fat 
in  a  serving. 

A  "reduced  fat"  food  has  a  50  percent 
or  more  reduction  in  fat  with  at  least  a  3 
g  reduction  in  fat  content. 

A  "low  saturated  fat"  food  has  1  g  or 
less  of  saturated  fat  in  a  serving  and  no 
more  than  15  percent  of  its  calories  from 
saturated  fat. 

A  "reduced  saturated  fat"  food  has  its 
saturated  fat  content  reduced  by  50 
percent  or  more  compared  to  the  regular 
food  product  with  at  least  a  1  g 
reduction  in  fat. 

Also,  the  labels  of  some  foods  in 
which  fat  or  cholesterol  has  been 
significantly  reduced,  but  not  enough  to 
meet  the  definitions  above,  may  have  a 
statement  that  tells  how  much  less  fat  or 
cholesterol  the  product  contains  than  a 
comparable  product:  for  example,  "This 
pound  cake  contains  40  percent  less  fat 
than  our  regular  pound  cake." 

Foods  such  as  fruits  and  vegetables 
that  meet  the  definitions  for  fat  or 
cholesterol  without  special  processing 
may  have  claims  on  them.  However,  the 
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;50-         A  "reduced  fat"  food  has  a  50  percent 
or  more  reduction  in  fat  with  at  least  a  3 
g  reduction  in  fat  content. 
A  "low  saturated  fat"  food  has  1  g  or 

[n        less  of  saturated  fat  in  a  serving  and  no 
more  than  15  percent  of  its  calories  from 
saturated  fat. 

A  "reduced  saturated  fat"  food  has  its 
saturated  fat  content  reduced  by  50 
percent  or  more  compared  to  the  regular 
food  product  with  at  least  a  1  g 
reduction  in  fat. 

Also,  the  labels  of  some  foods  in 
which  fat  or  cholesterol  has  been 
significantly  reduced,  but  not  enough  to 
meet  the  definitions  above,  may  have  a 
statement  that  tells  how  much  less  fat  or 
cholesterol  the  product  contains  than  a 
comparable  product;  for  example,  "This 
pound  cake  contains  40  percent  less  fat 
than  our  regular  pound  cake." 

Foods  such  as  fruits  and  vegetables 
that  meet  the  deflnitions  for  fat  or 
cholesterol  without  special  processing 
may  have  claims  on  them.  However,  the 
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label  must  say  that  fat  or  cholesterol  is 
not  usually  present  in  the  food,  for 
example,  "broccoli,  a  fat-free  food," 
"frozen  perch,  a  low  fat  food."  or 
"raspberries,  a  low  saturated  fat  food." 

Health  claims  are  those  made  about 
the  relationship  between  the  amount  of 
a  nutrient  you  eat  and  the  risk  of  a 
disease,  for  example,  between  total  fat 
and  cancer  or  between  saturated  fat  and 
cholesterol  and  heart  disease. 

Health  claims  about  the  relationship 
between  fat  and  cholesterol  and  heart 
disease  can  only  be  made  on  products 
that  are  low  in  saturated  fat  and 
cholesterol,  and  have  15  percent  or  less 
of  their  calories  from  fat.  To  make  a 
health  claim,  the  product  also  cannot 
contain  another  nutrient  that  increases 
the  risk  of  a  diet-related  disease  other 
than  atherosclerosis,  for  example,  a  high 
amount  of  sodium  which  has  a 
relationship  to  high  blood  pressure. 

Health  claims  about  the  relationship 
between  fat  and  cancer  can  be  made 
only  on  foods  that  are  low  in  fat  and  do 
not  contain  another  nutrient  that 
increases  the  risk  of  a  diet-related 
disease  other  than  cancer. 

These  are  some  of  the  kinds  of  foods 
on  which  you  may  see  health  claims 
about  nutrients  related  to  cancer  and 
heart  disease:  fruits,  fruit  juices, 
vegetables,  breakfast  cereals,  dried  peas 
and  beans,  skim  milk,  pasta  products, 
and  diet  salad  dressings. 

Other  Risk  Factors  for  Cancer  and 
Heart  Disease 

Coronary  heart  diseases  and  cancer 
are  complex  diseases  with  multiple 
causes,  and  they  (usually)  develop  over 
a  long  period  of  life.  Hereditary  as  well 
as  environmental  factors  contribute  to 
the  risk  for  developing  these  diseases.  In 
addition  to  practicing  good  nutrition, 
several  other  controllable  factors  are 
part  of  a  healthy  lifestyle  and  may  help 
to  decrease  your  chances  of 
cardiovascular  disease  and  cancer. 
These  include  maintaining  a  healthy 
body  weight  and  good  physical  fitness, 
not  smoking  cigarettes,  drinking  only  in 
moderation  if  at  all.  and  not  abusing 
drugs. 

Facts  To  Keep  in  Mind 

It's  the  total  combination  of  foods  that 
you  eat  regulariy— both  the  kinds  and 
the  amounts — that  is  important  in  terms 
of  good  nutrition.  Eating  a  particular 
food  or  a  specific  food  is  not  a  magic 
key  that  will  assure  you  have  a  mor^ 
healthful  diet. 

Eating  a  healthy  diet,  in  itself,  does 
not  guarantee  good  health.  A  healthy 
diet,  however,  is  an  important  part  of  a 
healthy  lifestyle. 


In  addition  to  what  you  eat.  many 
factors  may  be  related  to  your  own 
chance  of  developing  a  particular 
disease,  for  example,  your  heredity,  your 
environment,  and  the  health  care  that 
you  get.  Our  knowledge  about  most  diet- 
health  relationships  is  incomplete,  and 
will  improve  as  scientific  knowledge 
increases.  However,  enough  is  known 
today  about  some  of  these  relationships 
to  encourage  specific  dietary  practices 
that  are  believed  to  be  beneficial. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  Part  101  be  amended  as  follows: 

PART  101-FOOO  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5,  6,  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454. 1455):  sees.  201.  301.  402.  403.  409.  501. 
502,  505.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  342.  343.  348, 
351,  352,  355.  371). 

2.  Section  101.73  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  101.73    Health  ctalms:  lipids  and 
cardiovascular  disease  and  lipids  and 
cancer. 

***** 

(b)  Cancer — (1)  Relationship  between 
lipids  (fat)  and  cancer,  (i)  Cancer  is  not 
one  disease,  but  a  constellation  of  more 
than  100  different  diseases,  each 
characterized  by  the  uncontrolled 
growth  and  spread  of  abnormal  cells. 
Cancer  has  many  causes  and  stages  in 


its  development.  Both  environmental 
and  genetic  risk  factors  may  be  involved 
in  affecting  the  risk  of  cancer 
occurrence.  Risk  factors  include  a  family 
history  of  a  speciHc  type  of  cancer, 
cigarette  smoking,  alcohol  consumption, 
ultraviolet  or  ionizing  radiation,  and 
dietary  factors. 

(ii)  The  strongest  positive  association 
between  fat  intake  and  cancer  risk  has 
been  found  between  total  fat  intake  and 
some  types  of  cancer.  Based  on  the 
totality  of  the  evidence  available  at  this 
time,  and  despite  some  inconsistencies 
found  in  results  of  human  studies,  there 
is  significant  scientific  agreement  among 
experts,  qualified  by  training  and 
experience  to  evaluate  such  evidence, 
that  diets  high  in  total  fat  are  associated 
with  an  increased  cancer  incidence. 
Research  to  date,  although  not 
conclusive,  demonstrates  that  the  total 
amount  of  fats,  rather  than  any  specific 
type  of  fat,  is  positively  associated  with 
cancer  risk.  The  mechanism  by  which 
total  fat  affects  cancer  has  not  yet  been 
established, 

(iii)  A  question  that  has  been  the 
subject  of  considerable  research  is 
whether  the  effect  of  fat  on  cancer  is 
site-specific.  Studies  which  compared 
fat  intake  and  cancer  mortality  in 
different  countries  or  population  groups 
found  an  association  between  total  fat 
intake  and  cancer  of  the  breast,  colon, 
and  prostate,  but  not  at  other  sites. 
Although  both  human  and  animal 
studies  are  consistent  in  the  association 
of  fat  intake  with  specific  sites,  the 
studies  relying  on  animal  data  are  more 
compelling.  FDA  concludes  that  the 
claim  must  be  restricted  to  cancer  of  the 
colon,  breast,  and  prostate  due  to  the 
lack  of  adequate  evidence  for  other 
types  of  cancer. 

(ivj  The  question  of  whether  the 
association  of  total  fat  intake  to  cancer 
risk  is  independently  associated  with  fat 
intakes,  or  whether  the  association  of 
fat  with  cancer  risk  is  the  result  of  the 
higher  energy  (caloric)  intake  normally 
associated  with  high  fat  intake,  has  been 
raised.  After  reviewing  the  evidence. 
FDA  has  concluded  that  there  is 
adequate  evidence  from  both  animal 
and  human  studies  to  find  that  total  fat 
intake  alone,  independent  of  energy 
intake,  is  associated  with  cancer  risk. 

(2)  Significance  of  fat  intakes  and  risk 
of  cancer.  Currently  the  average  U.S. 
diet  is  estimated  to  contain  36  percent  to 
37  percent  of  calories  from  total  fat. 
Current  dietary  guidelines  and  nutrition 
goals  for  the  nation  recommend  that 
dietary  fat  intake  be  reduced  to  a  level 
of  30  percent  or  less  of  energy  (calories) 
from  total  fat.  The  scientific  evidence 
supports  the  conclusion  that  this 
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lowered  lerd  is  associated  with  a 
potential  reduction  in  the  risk  of  breast 
colon  and  prostate  cancer.  Althougb 
there  is  evidence  that  reductions  in  total 
fat  intake  below  the  level  of  30  percent 
of  calories  from  total  fat  nay  confer 
even  greater  health  benefits,  the 
recommended  levels  for  total  fat  were 
set  at  30  percent  of  calories  because 
they  can  be  achieved  withoat  drastic 
chartges  in  usual  dietary  patterns  and 
without  undue  risk  of  nutrient 
deficiency. 

(3)  General  requirements.  A  food  lat>el 
or  labeling  may  contain  a  health  daim 
stating  that  diets  low  in  total  fat  may 
reduce  the  risk  of  some  types  of  caocer. 
particulariy  colon,  breast  and  prostate 
cancer,  in  the  general  population 
provided  that  the  following  conditions 
are  met  by  the  product: 

(i)  The  food  meets  all  general 
requirements  of  §  101.14  for  health 
claims. 

(ii)  The  food  meets  requirements  of 
§  Hn.62  for  a  "low  fat"  or  "fat  free" 
food. 

(4)  Health  claims  im<y  be  used  on  the 
label  and  labeling  provided  such 
Btateoients  comply  with  the  following 
specific  requirements: 

(i)  The  claim  states  that  diets  low  ia 
fat  (i.e..  total  fat)  may  reduce  the  risk«if 
some  types  of  cancer: 


(ii)  The  claim  is  stated  using  words 
such  as  "may"  or  "might"  in  accordance 
with  the  strength  of  the  evidence  for  the 
relationship: 

(iii)  The  claim  states  that  cancer  has 
many  causes,  and  that  high  total  fat 
diets  are  only  one  of  several  factors 
associated  with  the  risk  of  cancen 

(iv)  In  specifying  the  nutrient  the 
claim  shall  use  the  terra  "total  fat", 
unless  the  food  also  meets  the 
qualifications  for  a  label  statement  on 
the  cardiovascular  disease-fat 
relationship  in  which  case  a  combined 
statement  may  be  used; 

(v)  The  claim  shall  not  quantitate  the 
degree  to  which  the  risk  of  canoer  may 
be  reduced  by  diets  low  in  total  fat 
content:  and 

(vi)  The  claim  shall  not  specify  types 
of  fats  or  fatty  acids  that  may  be  related 
to  the  ride  of  cancer. 

(51  Health  claims  describing  the 
relationship  between  dietary  lipids  and 
cancer  may  include  the  following  as 
optional  information: 

[ii  The  daiffi  may  indicate  that  low  fat 
intake  as  part  of  a  total  dietary  pattern 
is  consistent  with  the  latest  U.S.  Dietary 
Guidelines  for  Americans  published 
jointly  by  the  U.S.  Department  of 
Agriculture  and  the  Department  of 
Health  and  Human  Services.  Concepts 
or  quotes  from  this  publication  may  be 


used  on  the  label  provided  that  they  are 
truthful  and  not  misleading:  and 

(ii)The  claim  may  include  a  reference 
that  would  direct  interested  consumers 
to  more  complete  consumer  information 
on  the  relationship  of  low  total  fat  diets 
and  cancer  risk. 

(6)  The  following  sample  health  claims 
may  be  used  on  the  label  or  labeling  of  a 
food  to  convey  the  relationship  between 
dietary  lipids  (i.e.,  total  fat  or  fat)  and 
cancen 

Sample  HeaMi  ClaitM 

Developing  cancer  is  associated  with  many 
factors,  such  a*  a  family  history  of  the 
disease,  cigarette  smoking,  and  what  you  eat 
Eating  a  healthful,  low  fat  diet  may  Ketp 
reduce  the  risk  for  some  cancers,  including 
breast,  «»lon.  and  prostate  cancer. 

Cancer  is  associated  with  many  dietary 
and  other  risk  factors.  A  diet  low  in  total  fat 
may  reduce  the  risk  of  some  t>pes  of  cancers, 
including  breast,  colon,  and  prostate  cancer. 

Dated:  Novosber  4, 1991. 
David  A.  fCessnr, 
Commissioner  o}  Food  ond  Drugt. 
Louis  W.SiAvait 
Secretary  of  Heahh  and  Human  Services. 

Nate:  The  fallowing  tables  wiU  not  ^^peai 
in  the  annual  Code  of  Federal  Regulations. 
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siailar  anong  groips 
The  results  In 
gallbladder  or  eoamn  > 
duct  tunr  atght  have 
been  ueakcned  by  the 
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Ttb(*  1>-conilnu«d 


l«f«r«nc« 
(author. 


iaslda 

at  al.,  1«W 

(»rf.  21) 


Objtctivt 


lk«  tffKt  e<  high  fat 
•n  ti««  tMoritanMli 


iMt  •»<■■(* 


Mtt,  A-MMk-otd,  in 
■<c«,  X  par  (roi* 


Ournisn  of 
Study 


a  imu 


DIM 


Control:    Otr-I  diot  (J.S  kut  ptr  «) 
ll*(h  fot:  {  : 

20X  Com  oil  M^ptaMntoIlM 

to  air-1 

(4.7  kcol  ptr  t> 

Noin  Fatty  acid  cai«oa<ti«n(X) 

Control  N<9li  fat 

olaic      n.4  U.S 

lineUU    M.2  SI .9 

linoUic    4.*  1.8 


Mditionat  Troataant 


luit  carcinogen:    *-nitro- 
qulnolina  1-aii*da  (NOO) 


Itng: 

Com  oil  a<«pl«aantad  M|h  fat  diat 

alfniflcantly  a«*»ancad  incidanca  (SOX 

varaua  SSX,  higit  fat  vartui  control) 

and  yiald  (t  tiaor  par  acuta,  2.S 

varaua  1.2)  coi^arad  to  tha  control 

troip 


High  fat  (or  high  com 
oil)  in  tha  diat 
algnificantly  artiancad 
li«g  tiivriganaala  In 
■iea;  houavar,  diat 
coapoaitian,  aicapt 
■ain  fatty  acid  Maa 
net  raportad 
ntara  ar«  apparant 
alttakaa  in  tha 
raportad  aaln  fatty 
acid  caapoaitlon  and 
ua  do  not  knea  tha 
adequacy  of  linolaic 
acid  in  taat  dlata 
furtharaora, 
noniaocaloric  diat* 
utad  and  body  aalght 
gaina  wra 
tignificantly 
diffarant  bataaan 
groi«*  xli*ch  aight 
havt  ccnfoundad  tha 
affact  of  fat  taval 
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Tablt  1--continM  I 


Reference 

(euthor, 

date) 

Objective 

1 

Test  aniwls 

Duration  of 
Study 

Diet 

Additional  Treanaent 

■esults 

Assesaaent 

Uti  and 

TIM  effect  of 

Feaale,  aged  virgin 

4  Metes  before 

High  fat:  23X  com  oil 

1 

II.TU  rat  Hanary 

Pulnonary: 

li#i  fat  (or  high  com 

•oylan.  1W9 

polywMturated  fetty 

(U  to  T6-iBnth-old) 

and  6  tteeks 

((.S«  kcal  per  g>      ' 

adenocercineaa  transplanted 

High  fat,  fed  either  before  or  after 

oil)  in  the  diet 

(ief.  22) 

Kid  (niFA)  level  on 

or  retired  breeders 

after  tuaor 

lOM  fat:  SScom  oil 

subcuteneoualy  into  just 

the  tt«or  iaplant,  significantly 

significantly  enhance 

Mtetteei*  of 

<10  to  IZ-nonth-old), 

transplant 

(3.68  kcal  per  g> 

posterior  to  the  4th  nipple 

enhanced  pulaonary  aetastasis  (n  rats 

pulaonary  aetastasis 

tranipl  anted  aaaaary 

Fischer  m   rets,  12 

purine  Chen 

(49S  versus  US  ■■',  high  fat  veraua 

iaplanted  froa  the 

tUBT 

per  group 

- 

UX  fat) 

lou  fat) 

This  tvjaerigenic  effect  of  high  fat 
vas  abolished  by  previous  feeding  aith 
ehOM  diet;  ■etastasis  «as  cea^iarable 
bttuaan  ehoii  and  le«  fat  gra>^ 

13,762  aaaaary  tuaor 
in  rats;  houever, 
ncnisocaloric  diets 
■ere  used 

and  body  Might 
changes  uere  not 
reported,  energy- 
independent  fat  effect 
Is  not  clear  in  the 
report 
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TM*  1"C«M<iBiid 


ft«f*r«nc« 

(author, 

date) 

Cbjactiv* 

T*«t  aniaala 

fturation  of 
Study 

Oitt 

Additional  Treataent 

taaulti 

Assassaant 

•Irt 

Ih«  tffact  of  com  oU 

Faraala,  4-uaalt-old, 

a  Macks 

Com  oil 

24.«  aaifht  X 

Tuw  initiator:     12-0- 

Sliin  p^illoia: 

High  fat  (or  high  com 

M  al.,  WW 

ttvol  on  initiation  and 

KKM  •ico,  10  to  M) 

S.O  Mi#it  X 

t*tradacansylpherbet-1}- 

Incidanca  MS  not  affactad  by  fat 

oil)  diat 

(t*f.  S> 

proaotion  of  akin  tuaer 

par  troiv 

' 

acotat*  (OMM) 
Tianr  proaotar:     12-0- 
tatradacanoyliAortiol  - 11- 
Kttatt  (TP*) 

laval  during  OHM  pariod  but  prcMtfon 
MS  significantly  anhancad  by  high 
com  oil  co^orad  to  low  com  oil 
during  TM  traataM)t  pariod 
Final  carcinoaa  yiatd  (t  par  affactiva 
anlMl)  MS  not  affactad  by  fat  Icval 

significantly 
accalaratad  OMi«-  and 
TPA-inducad  skin 
tiaoriganasis  in 
StwCM  Bica 
Tho  offset  MS  avidant 
during  tho  proastion 
period,  but  net  during 
tho  Initiation  pariod 
locauBo  Bica  fnnauasd 

training,  tho  offoct 
of  fat  lavcl  MS 

• 

-■ 

Indspandcnt  of  tho 

body  Might  chwtgos 

lortMcn 

Th«  off act  of  fish  oil 

Faaala,  h«Toroiy«ou« 

Udays 

Com  oil 

10  Might  X 

Hunan  MiMary  carcinoaia 

NasMry: 

Fish  oil  depressed 

•t  at..  19W 

on  transplantad  aaMiary 

IAll/cnu/««ico,  11  to 

lla>£M 

10  Mi^t  1 

NX-I,  transplantad 

Fish  oil  significantly  daprassad  tha 

trsnspl  anted  aaainr 

(laf.  2«> 

turn- 

«par  trot* 

4 

tubcutanaously  on  tha  loft 
tida  of  aach  nuda  aous* 

groHth  (ag  tiaw  yiotd)  co^arad  to 
com  oil 

tunrlganasit; 
hoaavar,  tho  total  fat 
level  MS  wry  Ian  and 
tho  ft*  oil  dtM  did 
not  provide  ads^jate 
llnalele  acid  for 
greath  •«  tho  hoot  and 

tiaar 
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(•fcrcnc* 

<autltor, 

d«te) 


Fritsch*  and 
jotmatan. 
1990 
(Itof.  ») 


Objactiv* 


Vhcthar  n-J  fatty  acid 
Mould  affact 
tranaplantad  aaaaary 
tuaor  «roHth  and 
aataataaia 


Test  aniMit 


Faaala,  naanUni, 
Mii/C  nice,  10  to  15 
par  «ro>^ 


Duration  of 
Studr 


i  M*ks  prior 
to  and  4S  days 
to  1}  Mfcka 

«ft»r  th« 
tranaptant 


labia  1--continu«<J 


Ci«t 


Com  oil  10  Ktiftit  X 

Fith  oil     (aartiadtn  oil  and  com 

oil)  at  10  nalglit  X 
linaaad  oil  10  oaifKt  X 
Com  oil  a  B-5  fatty  acid 

S3X  n-«  fatty  acid 
Fiih  oil         24X  n-)  Fatty  Kid 

UX  n-6  fatty  acid 
linaaad  oil    MX  n-S  Fatty  Acid 

18X  n-«  Fatty  Acid 


Additional  Troatnant 


Mll/cfc  l» 
xwor  call  line*  410  and 
410.4  (darivad  froa 
tpontancoualy  ariain) 
•aanary  adanocarclnoaa) 
tranaplantad  aUmtanaoualy 
Into  th«  inguinal  araa  of 
•acti  anus* 


•fiutts 


•ry  tu 


'  calla  at 


Tranaplantad  i 
inguinal  araa 

Diffarant  fat  typaa  did  not 
aiyiif icantly  affact  incldanca  of 
tuaor;   linaa«l  oil,  but  not  fiah  oil, 
•  ignificantty  raducad  the  yiald  of 
tianr  (ualght)  cea^rad  to  com  oil 
linaaad  ar^  fiah  oil  significantly 
raducad  proataglandin-E  aynthatit; 
flah  oil  raducad  410.4  ttiaor 
proatHlarrfin-f  aynthaaia  aera  than 
limaad  oil,  ytt  tuaor  groxtti  uaa 
aignif  icantly  intiibitad  only  by 
linaaad  oil 


Th*  *f facta  of  n-} 

fatty  acid  rick  f  iah 
oil  and  linaaad  oil  on 
tranaplantad  aaaaary 
tuaor  grouth  wr*  not 
eonaiatant;  houryar, 
fiali  oil  and  linaaad 
oil  Bight  not  hava 
providad  adaquata 
llnelaic  acid  for 
optiaal  tiaor  groath 
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Table  1"cant<nued 

« 

• 

Reference 

(author, 

date) 

Objective 

Test  aniMis 

Duration  of 
Study 

DIM 

Additional  Traataent 

tesults 

tasessment 

AdMB 

The  effect  of  fish  oil 

Female,  ueanling. 

8  ueeks  before 

Ion  fat:     SX  com  oil 

13.762  NF  MMry 

Transplanted  Miiaary  and  lifig  tunr 

Th*  effects  of  com 

tt  ll.,   1990 

on  ■etutasit  of 

fischer  SU  rats,   IS 

and  I  to  S 

High  fat:     23. SX  com  ail 

adenocarcinoaa  subline 

13,762  IF  SMBary  tuw 

ell  t*v*(  at  fish  oil 

(tef.  12) 

transplanted  — —ry 

per  9ro>4) 

meks  after 

8X  com  oil  and  1S.SX  fish  oil 

(spontaneous  aodel)  uas 

Levels  or  types  of  fat  did  not 

lew!  on  metastasis  of 

and  Itfig  tunor 

tunr 

SX  com  oil  and  20.SX  fish  oil 

injected  into  thigh: 

significantly  affect  incidanct  or 

transplanted  maaMry 

transplant 

Fish  Oil^laii  EM 

13,762  MTit  ascites  tunr 
cell  sublia*  (expariaantal 
■odcl)  tm  injected  into 

gf OHth 

13,762  MT:g  Ivng  tunr 

loa  fat  significantly  iiAibitad  the 

or  Iwt  tiaer  wre  not 

consistent 

Diets  might  have 

tail  vein  and  grow  in  liaig 

growth  of  the  iMtastatic  foci  compared 
to  high  fat,  high  com  oil  grei« 
1S.SX  fish  oil,  but  not  20. SX  fish 
ell,  significantly  inhibited  th* 
greirth  of  metastatic  fish  oil 
eca^rad  to  high  com  oil 
20. SX  fish  oil  significantly  Irtiibit 
th*  groHth  of  th*  metastatic  foci 
coasted  to  high  com  oil,  in  en* 
*xp*rlmant,  but  not  In  another 

provided  adequate 
llnolalc  acid  for 
growth  of  tunr; 
however,  th*  fish  oil 
t*v*l  ua«d  «*r* 
uireellstlcally  hi^ 
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Tabic  1— ccntlnutd 


ft*ftr«nc* 

(•uthor, 

<l»te) 


Object iv* 


T««t  ■niaalt 


Ouration  of 
Studr 


0((t 


Mditioral  Tr<«tMni 


icsultt 


Sakaguehi 
M  at.,  1*90 
(tef.  U} 


th«  cffact  of  n-J  fatly 
acid  on  huan  colon 
cancar  call  Una* 
inaculatad  Into  nudt 
■ic« 


6  to  a-Mck-eld. 
(Atl/c  nud*  aica,  12 
to  II  par  tm^ 


Control:     lo«  fat:    4.6  wight  X 

Kpida        (chOH  diat) 
•  igh  taturatad  fatty  acid  (SFA): 
Nigh  fat:     19.2  Might  X  coconut 
Oil  and  0,8  wight  t  lipid* 
Nigh  n-S  fatty  acid: 

19.2  wight  X  Maa  EPA  and  O.S 

wight  X  lipida 

X  of  n-6  fatty  acid 

Control  U.r 

Nigh  SFA  «.0 

Nigh    n-S  fatty  acid         2.S 


Nuaan  colon  cancar  call 
tinat,  COIO-UO  or  NT-29 
wra  Injactad 
subojtanaously  into  doraya 
of  the  chatt  Mil 


Trantplantad  colon  tunr: 
Fish  oil  significantly  reduced  CSOX 
reduction)  voluaa  and  wight  of  tuibr 
coa^red  to  the  control  and  high  SFA 
groupa;  there  ms  no  difference  in 
tuuriganesls  betMon  the  control  and 
high  SFA  groi«a 


Nigh  level  of  fish  oil 
in  the  diet 
significantly 
suppressed  the 
dcvclopaant  of 
transplanted  htMan 
colon  cancer  cells  in 
Slice;  however,  the 
test  diets  used  aight 
not  haw  provided 
adequate  Knolelc  acid 
for  growth  of  tvanr 
and  the  level  of  fish 
ail  waa 

twealistically  high 
laecalarlc  diet*  Mre 
used  and  there  was  no 
difference*  in  body 
weight  changes  aanng 
groi4>s 
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rabtt  1--eant<nad 


(author, 
dit.) 

Objactlv* 

Toot  anfaals 

Duration  of 
StudK 

•iM 

Additional  Treatiwnt 

tasults 

Assessaent 

MSCtWT 

C«i*inati<n  of  Max  CM 

Fonlo,  S-Haok-old, 

2  Mok*  baforo 

16X  cam  oil  ond  4.4X  Hoi  EPA 

Azaxy-wtlianol 

Colon: 

liphasic  response  has 

M  at..  1990 

iittk  varfaua  i.tvals  of 

CFI  Bieo,  10  por  trei^ 

•ndM  nooks 

10. a  com  oil  and  10.ZX  Noi  EM 

4.M  fish  oil  diet  troup  shouod 

been  observed;  4.4X 

IM.  IS) 

corn  oil  on  colon  naer 

aftar  aio«y- 

«.4X  com  oil  ond  16X  Max  EM 

significantly  higher  incidence 

fish  oil  elevated. 

■othanel 

20.4X  com  oil 

1 

cei«ared  to  10. ZX  fish  oil,  16X  fish 

10.2X  fish  oil 

. 

trootMnt 

4.U  com  oil 

1 

oil  ond  4.4X  com  oil  diet;  there  uas 

si4vressod,  and  16X 

i.W  com  oil  Mas  fad  od  lib;  tha 

no  difference  in  incidence  anong  10. ZX 

fish  oil  again 

rsMinint  diets  wro  providod  in 

fish  oil,  1«X  fish- oil,  ondi.Mcom 

elevated  the 

controlled  anunts  ss  M)  «  par  eogo 

oil  groifio 

tunr  i  genes  is 

por  2  days  or  50  i  per  cogo  per  I 

10.2X  fish  oil  diet  significantly 

Com  oil  lavol  did  not 

reduced  tuaorigenesis  co^wrod  to  4.4X 

conaistentlv  effect 

roduc*  uBstafc 

fish  oil  diet  (incidence:    30X  versus 
B7.5X,  •  tuBor  por  tuaer  bearing 

the  tMorigenesis 
Antioxidents  uere  used 

■ouse:     1.3  versus  2.9) 

16X  fish  oil  diet  did  not  affect 

incidence  but  significantly  elevated 

tiaor  yield  ccapored  to  10. 2X  fish  oil 

diet 

Coapered  to  high  com  oil  diet,  lev 

com  oil  diet  significantly  reduced 

the  incidence  <40X  versus  63. 3X): 

Effect  of  fat  level  on  tunr  yield  uos 

not  significant 
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Table  1--cantinuM 


Reference 
(author, 

Objective 

lest  animals 

Duration  of 
Studr 

Diet 

»*iitional  Treatiaent 

•esultt 

Astessaent 

lediV 

the  effect  of  n-J  ridi 

Male,  S-Mck-old.  fW, 

2   veeks  before 

Low  corn  oil 

SX  corn  oil 

Azoxyliethane 

Colon: 

Atoiynethane- induced 

et  •!.,  1991 

fish  oil  and  n-6  rich 

rats,  J9  per  group 

anj  42  xeelis 

High  corn  ot 

!  23.5X  corn  oil 

Nigh  corn  oil  diet,  fed  during  the 

colon  tianriganesis  in 

<«e«.  16) 

corn  oil  fed  either 

after  the 

Nigh  fish  oi 

:  18.5X  MtAaden  oi  1 

pottinitiation  period  but  not  during- 

rats  uere 

during  the  initiation 

treatment 

and  SX  corn  oil 

the  initiation  period,  significantly 

significantly  arlianced 

or/and  during  the 

• 

increased  azoiywthane- induced 

by  high  fat  (high  com 

poitinitiation  period 

tuaorigenesis  (incidence  and 

oil)  diet  and 

on  colon  carcinogenesii 

■uttiplicity  af  colon  idenMi  and 
•denocarcineaa)  coaparcd  to  Ion  com 
oil  diet 

significantly 
si«press<d  by  high 
fish  oil  diet; 

•  , 

« 

High  fish  oil  fed  either  during  the 
initiation  or  the  postinitiation 
period,  significantly  reduced 
atoxyiaethanc- induced  incidence  and 
aultipliclty  of  colon  adcnom  and 

howver,  the  fish  ell 
level,  tested,  Mt 
ifirealistlcally  high 
Caloric  Intakes  Ncre 
siailar  anong  groi^ 

- 

adenecsrcincM  cea^red  to  high  com 
oil;  there  ms  no  difference  in 
tuaorigenesis  betuecn  Ioh  com  oil  and 
high  fish  oil  diet  groi^ 

and  there  uas  no 
difference  in  body 
■eight  fin; 
therefore,  the  effect 
of  com  oi  1  level 
(total  (at)  MS 

effect 
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Table  1--continued 


Rcf*r«nc« 

(author, 

date) 

Objectivo 

Test  aniaals 

Duration  of 
Study 

Diet 

Additional  Treetnant 

Kesults 

O'Connor 

The  affact  of  n-3  fatty 

Male.  U-day-old, 

4  Months 

Com  oil  varied  fra«  0  to  20  weight  X 

Azaserine 

Pancreatic  tuKr; 

Preneoplastic  lesion. 

tt  al.,  1M9 

acid:n-6  fatty  actd 

wistar  rats,  IS  per 

■erhaden  oil  varied  froa  20  to  0 

Increased  ratio  of  n-3:n-6  in  the  diet 

not  tunr,  ws  tested 

(»*f.  27) 

ratio  on  the 

9roup 

Might  X 

resulted  in  significantly  decreased- 

Secause  less  than  S 

developaent  of 

n3:n6  •  0.01  to  7.0 

atypical  acinar  cell  nodules  (MCN)  in 

Might  X  com  oil 

pancreatic 

total  fat  »  20  Height  X 

the  nmher  and  volune 

(aore  than  IS  Might  X 

pranaoplastic  lesions 

Type      MAC*     X  vol  of 

■erhaden  oil)  in  the 

■ 

s 

\ 

Oil      per  ca'    pancreas 

20X  com  oi  I  632      6.01 
20X  menhaden 

oil     318*      2.37* 
'significantly  different  froa  the  com 
oil  group 

There  was  significant,  but  (bistable, 
regressiOT)  betwaan  increased  n3:n6 
ratio  and  decreased  AACN  diaaietcr 
More  than  IS  Height  X  aenhaden  oil 
(lass  than  S  Might  X  com  oil)  In  the 
diet  did  not  further  suppress  the  AACN 
devel  opaant 

High  aenhaden  oil  significantly 
decreased  sanji  prsstaglandin- 
throabexanat,,  praslagtandin-l,  and  6- 
Kate-proataglandin-f,. 

diet  did  not  affect 
the  tuaerlganesls,  S 
Might  X  of  n-6  fatty 
acid  rich  com  oil  aay 
be  required  for 
optiaal  tueori  genes  is 
The  results  suggest 
that  high  n-3  fatty 
acid  In  the  diet  aay 
u^prcss  the 

azaser  i  ne-  i  nducad 

pranaoplastic  lesion 

of  the  pancreas  in 

rats 

Isocatoric  diets  mtc 

no  differences  In  body 
Might  change*  aaong 

- 
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Reference 

(author, 

date) 

Objective 

Test  aniiials 

Duration  of 
Studr 

Diet 

MdftiensI  Treatacnt 

iesults 

Asses  sflvnt 

OrwKO 

The  effect  of  aenhaden 

4  to  5  1/2  nonth-old. 

2  weeks  before 

Corn  oil 

O.n  Height  X 

Ultraviolet  radiation 

Skin: 

n-S  fatty  acid-rich 

•t  •!..    19«9 

oH  on 

40  SKH-Hr-1  atce.  40 

»nS  20  ueeks 

4  xeight  X 

12%  ■trtiadcn  oil  significantly 

fish  oil  in  the  diet 

((•f.   2S) 

photoc»rcino9«neil»  tn 

per  »ro>4) 

•fter 

Menhaden  oil 

4  Wight  X 

prolonged  latency  period  coi^rcd  to 

significantly 

hairless  aous* 

uttrsvfolet 
radUtion 

total  fat 
•  0.75  -  12 

12  iiei«ht  X 
Might  X 

4X  ■enhaden  oil,  4X  com  oil,  or  O.nx 
com  oil 

4X  ■enhaden  oil  significantly 
prolonged  latency 'period  coa^red  to 
4X  com  oil,  but  not  O.nx  com  oil 
12X  iwfiadcn  oil  significantly 
suppressed  Multiplicity  coipared  to  4X 
com  oil,  but  net  4X  an^iaden  oil  or 
0.75X  com  oil 

4%  nerliaden  oil  significantly 
Bt4ipresscd  Multiplicity  coaiparad  to  4X 
corn  oil,  but  not  0.7SX  com  oil 

si^ipressed  the 

devclopaent  of 
ultraviolet  radiation- 
induced  sliin 
tuaorigenesis  in  nice; 
however,  the  test 
diets,  except  4X  com 
oil.  Bight  net  have 
provided  adequate 
linoleic  acid  for 
growth  of  tianr  and 
the  host  aniaal 

\- 

■ 

latency  <wd.    Multiplicity 

tuaor  tiae,      (f  tiaor  per 

Mek)             aniaal  at  20 

Hcek) 

Corn  oil        4X    1».o'         1.4J° 

O.nx    21.9"         0.4/ 

Oil             4X      23.2*         0.41' 
12X      26.1"^          0.23' 
Different  letter  as  a  si^rscription 
shoHS  a  statistically  significant 
difference 

Total  fat  level  was 

very  low 

ISO  caloric  diets  used 
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Tabl*  1--c«<tinu<d 


l(*<ercnc* 

(author, 
date) 

Objacttv* 

Taat  aniraala 

Duration  of 
Study 

•IM 

Additional  Traacaent 

Results 

Assessaent 

locnisUr 

Tha  affact  of  fiah  oil 

Faaale,  waanUng 

4  Maka 

(«») 

Initiator: 

Skin: 

fifth  oil  was  not 

tt  •(.,   1990 

on  akin  tuaoriganasia 

SEKCM  lalce,  30  par 

Initiation 

Hanhadcn  oil 

Com  oil    Coconut  Oil 

7,12-diMthyl  benz(a) 

No  differences  in  the  incidence  of 

protective  in  the 

(ttf.  29) 

«r«4> 

period  and  42 

0 

1.S             8.3            . 

anthracene  (DHBA) 

pspitloma  or  carcincaa,  and  in  the 

DMA-  and  TPA- induced 

wacka  proaotlon 

1 

1.5             7.5 

Pronoter: 

■ultipllcity  aanng  gro(4>s ^ 

skin  tijnriganesis  in 

period 

4 
8.S 

1.5             4.5 
1.5             0 

12-0-tetradecanoyl  phortaol- 
13-acetate  (IP*) 

^ 

•ice;  hoMver,  test 
diets,  except  10X  com 

0 
Total  fat 

10                 0 
10  Might  X 

oil.  Bight  not  have 
provided  adequate 
linoleic  acid  for 
ttaor  groHth 
Tha  total  fat  level 
MS  very  loM 
Caloric  intake,   food 
consi«pticn,  and  body 
weight  changes  were 

siailar  aaong  grnffa 

Tai 

Tht  tffact  of  n-6  fatty 

Mala.  26  to  30-iM«ka- 

12  to  16  daya 

Soybean  oil 

4  wight  X 

Tranaplant  of  EL4-lynphoiia 

Transplanted  lynphcaa  and  thyMaa 

Test  diets  contained 

*t  al.,  1990 

•c<d:n-J  fatty  acid 

old,  C57BL/65  ralee,  30 

Linaaad  oil 

4  Might  X 

cella  (inautin  producing 

cells 

unrealitticalty  low 

(«af.  30) 

ratio  on  tranaptantad 
tiaora 

par  9ra>4> 

Fiah  oil 

4  Might  X 

cells)  or  thymM  cells 
(inaulln-depandent  cells) 
into  right  flank  luacle 

In  EL4  nice,   linseed  oil,  but  not  fish 
oil,  significantly  ai4ipraaaad  the 

grouth  of  tuwr  (Might)  con^rad  to 
the  soybean  oil  grm^ 
In  thyaoM  aica,  fiah  oil,  but  not 
Unseed  ell,  significantly  s^^ipresscd 
the  grnith  of  tuior  coapared  to  the 
aoybaan  oil  group 

total  fat  and  tha 
findings  cannot  be 
extrapolated  to  nonaal 
huaan  physiology 
furthenaore,   tinaead 
oil  and  fiah  oil  diets 
Slight  not  have 
provided  adequate 
linoleic  acid  for 
tioer  growth 
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Tabl*  1--continucd 

R«f«r«nc* 

(•uthor, 

date) 

ObJKIiv* 

Tost  antMals 

Duration  of 
study 

OItt 

Additional  Troatxoot 

tosulis 

Assossaant 

11X9 

•t  .l.,   1991 

(Mf.   J1) 

th*  *ff*c(t  of  fith  oil 
and  ■cdi(«-cltain 
criglirccrid*  <n 
porcntorat  nutrition 
rttiaan  on  tranoplantod 
tuaor 

Male,  Spraawo-DoKloy 
rats  (090  not 
roportod),  90  to 
100  9,  10  par  groi^) 

11  day* 

Control: 

Introlipid  containing  2.4  Might  fi 
lipid* 
toot: 

2.6  wight  X  fi*h  oil  Kith  anjiuir 
chain  triglycorido  of  40X  fith  oil: 
60*  aadiua-chain  triglycorido 

transplant  of  Tothida 
Sarcoao  colls  by 
*ubcutan»out  injection 
Intravenous  tuaor  nocrosi* 
factor  (Tllf) 

Transplanted  Sarcoao  cells 
Th*  roploceaant  of  (ong-choin  fatty 
•cid  «ith  fi*h  oil  of  atdiua-chain 
triglycerides  in  th*  TP«  solution 
significantly  inhibited  tuaor  gro«th 
u  volua*,  but  not  os  h 

Fish  ell  Kith  MdluB- 
chain  triglyceride  TWI 
rcgiaen  did  not 
provide  adequoto 
linoteic  ocid  for 
groMth  of  the  hoot 
oniaial  and  tuaor 
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leference 
(author,  date) 


Prentice 
et  el..  1988 
(tef.  37) 


Study  Design  and 
Population 


Ecologic;  21  Countries: 
4S  to  69  year  old 


Objective 


To  offer  explanations  for 
international  variations 
in  breast  cancer  rates 


Method  of  Dietary  laeasure 


Food  disappearance  data  rather  than 
actual  food  intakes  are  used  to 
estiaatc  per  capita  consist  ion 


type  of  cancer 


Ireast  cancer 


;,',«.  A(-  A 


Ireast  cancer  iiKidefice  ms  strongly 

corrclatad  Hith  national  mtiaate*  of  per 

capita  intakt  of  dietary  fat,  but  not  iiith 

other  caloric  aourcet  (protein  and 

carbohydrate) 

There  uas  a  ueak  correlation  for  total 

calorics  (p  •  0.09) 

Total  caloric*  alone  explained  only  UX  of 

the  vcriaticn  in  breast  cancer  incidence 

colored  Hith  UX  for  fat  calorie*  alone 

When  fat  and  other  aources  of  calorie*  arc 

entered  tiiultancoutly  into  rcgrcasion 

analyais,  fat  calories  reaaincd  highly 

•igniflcant  (p  •  0.0004)  Hith  mchanged 

r*(r«*«ion  coefficient 

Nonfat  calories  ucrc  not  significant 

(p  •  0.88) 


Ecological  studies  all  suffer  fron  ecological 

fallacy 

Ccaprchcnsivc  centrelling  of  confounding 

factors  is  not  possible 

In  this  study,  adjustiaint  for  other  dietary 

factors  •  total  calorics  M*  done  by 

regression 

•eccuac  food  disappaarmcc  data  im  used,  iBrc 

affluent  cowitrlcs  Muld  incorrectly  shou 

higher  cenxaption,  refltctlim  of  higher  uastc 
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Tab((  2--c«nt<nu(d 


'i 


R*f*r«nc« 
(author,  d*t*> 


Nuratina 
•t  cl.,  1990 
(*«f.  IS) 


Study  D«sign  and 
Population 


Ecologlct  lafiatry 
data  In  20  cowtrica 
far  35  to  64  yaar  otda 


Objactiv*' 


to  taat  the  hypothaaia 
that  diffarant  kinda  of 
fatty  acids  kawa 
diffarant  tiaBr-pr«antin« 
illtiaa 


Natlnd  of  Oiatary  ■aasura 


Mr  capita  diatary  intakas  iwr* 
obtalnad  for*  food  balance  aiiaata 
for  ^9n  to  1977  and  aaaaaaad  by  a 
■ultipla  ra«raa«lon  analysis 


Typa  of  c«<c«r 


troaat, 

carvix,  Ivnf. 
ceten,  and 
praatata 


(aaults 


Tha  Incldanca  of  braaat  cancar  was 
aifnificantly  aaaaclatad  with  Intaka*  of 
total  fat  (r<a.72), 

Saturatad  fat  (r«0.S7),  n-6  potyusaturattd 
fat  (n^.S),  but  not  Kith  aonoicisaturatad 
fat  or  n-I  polywisaturatad  fat 
Tlw  Incldanca  of  faaala  colon  cancar  xaa 
alfnificantly  aasociatad  vlth  Intakas  of 
total  fat  (r«0.62)  and  saturated  fat 
(r^.47),  but  not  aith  polywisaturatad  fat, 
wonounaaturatad  fat,  n-6  polyuttaturatad 
fat,  or  n-3  polywtsaturatad  fat 
Tha  Incldanca  of  prostata  cancar  ms 
slfnlflcantly  associstad  Kith  intakes  of 
total  fat  (rsO.69),  saturated  fat  (r^). 
SS),  aitd  polywsaturated  fat  r*O.M>,  but 
not  with  n-I  potyunaaturatad  fat;  n-6 
pelywisaturatad  fat  Intaka  shouad  a 
berdarlina  association  (r«0.46,  p^.074> 
tiN  incldanca  of  both  cervical  and  liaig 
cwKar  MS  not  slinlficantly  associated 
■Ith  any  typa  of  fat  Intake  or  total  fat 
intake 

Total  calorie  intake  xas  not  associated 
Kith  cancer  at  any  site  iihen  controlled  for 
total  fat  intake 


Assassaant 


Dietary  aasassaant: 

Dietary  fat  consu^lon  disappearance 

Ineraaaaa  aith  aaciat  and  aconosic  davala^ant 

and  aay  slaply  be  a  aarkar  for  affluence, 

Mhich  oould  affect  the  incidence  figures  for 

cancers,  such  as  improvad  cancer  detection 

M-I  potywmaturatad  fat  intake  aaong  tha 

pepulationa  uas  relatively  saall  and 

invariable 

Confowiding: 

All  racression  analyses  utr*  adjusted  far  age 

and  intakaa  of  all  other  co^onant  fats  as 

nail  as  for  total  calories 

As  Is  the  case  Kith  all  acoloflc  studies, 

because  populations,  rather  than  individuals 

are  •aasured,  association*  aay  be  spurious 

Coaprahanaiva  ccntrolllns  of  confoi«iding 

factors  is  not  possible 

Correlation*  uere  reported  only  for  fiaale 

cancers  and  aale  prostate  cancer;  results 

reported  to  b*  siailar  for  Mia*  uare  not 
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Tabic  Z--c«itinuM 


(•ftrtfiM 
(autiwr,  d*tt) 

Stu^  OMign  and 
PopuUticn 

Cbjactiva 

Nathod  «f  Oiatary  raaaaur* 

Typa  of  cancar 

Hesults 

tasessaent 

BMCkt 

rroapacclv*;  20  y«*r 

To  axmin*  tlw 

EuMinad  rola  of  total  fat. 

trMit  Cancar 

Th*  overall  relative  risli  (Ml)  for  the 

Method  of  dietary  assessaent: 

K  SU,  1990 

fol(ai«<>;  3,908  initial 

ralationship  batman 

aaturatad  fatty  acid  (SF*>, 

association  between  relative  fat  intake  and 

Dietary  history  ws  collected  20  years  prior 

<i«f.  J9) 

canccr-frM  nmith 

diatary  fat  and  brcMt 

■enauwaturatad  fatty  acid  (NUfA), 

occurrence  of  breast  cancer  is: 

141  to  diagnosis,  so  recall  bias  is  eliainated 

Maan  a«ad  20  to  69 

cancar 

polyuuaturatad  fatty  acid  (FUFA), 

Overall  H*        1.7 

Nonever,  changes  in  diet  over  the  20  year 

yCBTS 

cholastarel  intake*,  and  anarty 

(0.6-4.S)* 

follOH^  interval  xere  not  evaluated 

Fraa  M  diffcr«it 

intalia  Uiroufli  diatary  history 

' 

trn  intake       l.« 

ra«ier«  of  Finland:  S4 

W.i-S.T}* 

caa«a  oar*  idmtlf  lad 

IWFA  intake      2.7 

(1.0-7.*)" 
MFA  Intake       1.2 

<0.6-2.»>« 
OMlastcrol  Intake  2.2 

(1.0-5. 0>*« 
•  •  Nonsignificant 
•*  >  borderline  significant 
traast  cancar  ft  inversely  associated  Kith 
energy  intake,  but  not  significantly 
related  to  fat  intake 

Confowiders: 

Adjustraents  vere  Mde  for  age,  body-aass 
indoM,  stature,  sacking,  parity,  aenopausal 
status,  and  rural  versus  urban  geography 
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T»bl»  Z--eontinu«d 


Reference 
(•uthor,  date) 


HOM 

•t  ^^.,   1991 
(Mf.  40) 


Study  Design  and 
Population 


Prospective  study;  5 
year  fotlOMjp  period 
(19a2-19a7);  S6,837 
tiaaen,  iO  to  i9  years 
enrolled  in  the 
Canadian  Natioral 
treast  Screening  study; 
S19  tx-east  cancer  cases 
■ere  identified  during 
the  follOMt^ 


Objective 


To  exaMine  the 
relationship  between 
energy  sources  and  breast 
cancer  risk 


Method  of  Dietary  Measure 


the  selfa(t«inistered  diet-history 
questionnaire  on  86  food  iteais;  and 
an  intervieu-a^inistercd  dietary 
history;  subjects  had  coa^leted  the 
dietary  questionnaire  before 
diagnosis 


type  of  cancei  I 


greast  cancer 


Except  for  the  lowest  quart ile,  there  was  a 

significant  association  between  ificretsing 

fat  intake  and  the  incidence  of  breast 

cancer 

(Rll  for  the  highest  quartile'1.1  :  9SX 

HIGHEST  '1.00-1.82 

All  three  fat  types  (SFA,  MUFA,  and  PUFA) 

showed  a  general  pattern  of  increasing  risk 

of  breast  cancer  with  increasing  intake 

The  exceptions  were  the  first  quartiles  for 

SFA  and  NJFA 

(The  mean  X  of  calories  froai  fat  was  51t 

and  iTX  for  the  lowest  and  highest 

quartiles,  respectively) 

Menopausal  status  did  not  affect  the 

results 


Asses  saient 


Dietary  laeasure: 

Coa^rison  of  the  results  froii  the  interview- 

a^inistrated  dietary  history  and  the  self- 

•Aiinistered  dietary  history  showed  good 

validity  and  reliability 

Subjects  had  ccapleted  the  dietary  . 

questionnaire  before  diagnosis,  elfainating 

recall  bias 

Confovnders  in  diet: 

The  association  between  fat  intake  and  risk 

was  assessed  after  adjusting  for  other  sources 

of  calories 

Total  calorie  intake  was  net  associated  with 

increased  risk 

Adjusted  for  education,  age  at  laenarche,  age 

•t  first  pregnancy,  nuliparity,  surgical 

■enopause,  age  at  aenopause,  history  of  benign 

breast  disease,  and  breast  cancer  in  first 

degree  relatives 
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Table  ? 

--continued 

~ 

teferenc« 
(author,  date) 

Study  Design  and 
Population 

Objective 

Method  of  Dietary  Measure 

Type  of  cancer 

Results 

Asses  sflwnt 

NUts 

•t  .1.,  19«8 

(Ml.  41) 

NMtad  c*M-cantrot; 
U2  fatal  breast  cancer 

and  «S2  age-aatchcd 
controls  anong  CA 
Seventh-day  Advent  ist 
Hown  frca  1960  to 
1«M:  30  to  «S  yMrs; 
Hhitcs 

To  test  the  hypothesis 
that  breast  cancer 
Mortality  is  related  to 
the  usual  frequency  of 
use  of  specific  foods  of 
aniast  origin,  including 
■Mt,  cheese,  ailk  and 
eggs 

A  21-itari  food  frequency 

•reast 

No  significant  relationship  betMen  the 
consuifition  of  aniaal  products  (laeat,  nilk, 
cheese,  eggs)  and  breast  cancer  risk 
Awng  iinain  Kith  relatively  early  age  at 
■enopause  (S  M  years),  a  suggestive  hit 
nonsignificant,  positive  association 
bctuecn  aeat  consu^>tion  and  the  risk  of 
breast  cancer  was  noted 

Although  there  «ss  significant  variation  in 
the  frequency  of  aeat  consiiiption  bctuecn 
cases  and  controls,  both  groi^  ucrc  leu  acct 
consuaers  toy  Aaerican  ttandcrds:  47X  of  the 
total  papulation  never  or  only  oecastonclly 

Dietary  acasure: 

The  21-itea  food  frequency  qjccticmclrc  net 
not  sufficiently  detailed  to  atlou  analystt  of 
specific  nutrients;  therefore,  the  eoncuiptien 
of  fat  specifically  uas  not  tested  for  Its 
relationship  Kith  the  risk  of  brecst  cancer 
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T»bl«  2--cortinued 


teferenc* 
(author,  date) 


Roh«i 

tt  ■!..  1983 

(>ef.  42) 


Study  Design  and 
Population 


Case-control:  451 

<eaalc  Auitralian  ca**- 

control  palrt; 

20  to  74  yearc  old; 

Cas*«  Mr*  with  first 

diagnetit  with  brtatt 

cancer  1982  to  1964 

Controls  wre  oithout  a 

history  of  breast 

cancer;  randonly 
selected  frca  the 
electoral  roll;  a«e 
■etched  ulth  the  case 
113  prenenopausal  pairs 
and  262  postMnopsusal 
pairs 

The  rcaainders  Here 
either  prenenopausal  or 
discordant  on 
■enopausal  status 


Objective 


To  test  the  hypothesis 
that  the  risit  of  breast 
cancer  increases  with 
increasin*  intake  of 
total  fat,  protein,  and 
energy;  and  decreases 
uith  increasing  intake  of 
vitaain  A 


Method  of  Dietary  aieasure 


A  179  food  it««.  self-a(*iini stared 
food  frequency  questionnaire; 
cases  Mcrc  instructed  to  disregard 
any  dietary  changes  that  had 
occurred  stAscquant  to  their 
diagnosis  of  breast  cancer 


Type  of  cancer 


ireast 


Ho  significant  association  betwen  dietary 
intake  of  fat,  energy,  protein,  or 
carbohydrate  and  breast  cancer  risk 


Dietary  i 

Instructing  the  cases  to  disregard  dietary 

changes  subsequent  to  their  diagnosis  of 

breast  cancer  aay  have  helped  eliainate  sow 

of  the  recall  bias 

The  range  of  total  fat  intake  anng  the  total 

population  Mas  35X  versus  4«X  in  the  lowest 

versus  highest  qjintile  of  fat  intska 

Dietary  fat  intake  in  this  population  aay  not 

be  sufficiently  heterogeneous  to  detect 

variation  in  disease  risk 

Dietary  confoi«ideps: 

The  difference  in  fat  intakes  betueen  the 

cases  and  the  controls  aas  not  reported 

Energy  intake  tias  not  adjusted  In  the  risk 

mlysis  for  lipid  intake 
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Tabt*  2--cantinucd 


t*f*r«ne* 
(author,  d>t«) 

Study  Design  ■nd 
Population 

Objective 

Method  of  Dietery  aeasure 

fype  of  cancer 

•esults 

Assessment 

CcrbM- 

Case-control:  Hospital- 

To  address  the  question 

Nutritional  data  froa  a 

Ircast 

Prc-aenopausal  and  postaenopausal  grn^M 

Major  confoi*iding  fector: 

(t  »l.,   1909 

based  population  of 

of  the  specific  rote  of 

qucstlomaire  on  the  dietary 

The  essocietion  between  calcius  and  decreased 

(R*f.  43) 

French  women  25  to  65 

fatty  acids  in  relation 

history:  WeclcLy  or  aonthly 

Intakes  of  total  lipids,  SFA,  MUFA,  PUFA, 

peroxidation  can  be  fortuitous  or  reflect  the 

years;  Cases: 

to  breast  cancer 

frequency  of  consuiption  for  55  k»y 

and  olive  oil  Here  greeter  in  ceses  than  In 

decreased  rete  of  lipid  peroxidation 

120  Mtth  a  first 

food  Iteais  In  lipid  and  vitaain 

cantrett 

association  with  an  Increased  rate  of  cell 

diagnosis  of  breast 

corwjifition 

(borderline-significance:  p-COT) 

division 

cancer 

Intekes  of  swif loner  oil  nas  greater  in 

The  euthors  aiialt  that  the  fet  intake  result 

Controls: 

is  controversial  and  heve  widertaken  a  lerger 

109  Mith  adiisslon  for 

Fatty  acid  scrui  distribution  is  coaparable 

case-control  study 

neurologic  syndroaes  of 

In  both  saaples,  except  arachidonic  acid. 

other  then 

uhich  Is  significantly  lower  In 

cardiovascular  or 

pfuainopsuial  patients  than  in 

tUBoral  origin,  or  for 

prensnopsuisl  controls 

lu*atgias  or  disc 

Plasma  lipid  peroxidation  Is  significantly 

pathologies 

IsHar  in  patianu  than  controls 
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Table  2 

-continued 

Befer«ncf 

(author,  date) 

study  Design  and 
Papulation 

Objactivc 

Method  of  Dietary  aeasure 

Type  of  cancer 

kesults 

Assessaant 

Teniolo 

et  •!.,  1«e9 

(tcl.  M) 

Cat*- control ; 
Caaa*:  ZiO   rnaan  iiitk 
braaat  canear,  but  no 
■ataatasM; 
Control*:  A99  maun 
froa  a  randoniiad, 
ttrattftad  aaav>ta  of 
tha  9anaral  population 
Alt  <  n   year  old  and 
froai  tha  Varcalli 
provtnca  in  Italy 

To  invastigata  tha  rola 
of  diat  in  braatt  cancer 

An  interviener-aaainistarad  dietary 
history  questionnatrc 

•roast 

Cases  consuKd  aiore  calories  (2,(19  vs 

2,294  kcal  per  day)  arri  total  fat  (94.4  vs 

U.2  g  per  day)  co«f>ared  to  tha  control 

Age  and  calorie-adjusted  rclativa  risk 

shoMd  a  significant  association  for  SFA 

Intake  (paO.OOl)  and  total  fat  intake 

(pM).OS«> 

The  Intake  of  dairy  products  va* 

significantly  associated  uith  tha  risk  of 

braast  cancer 

Neither  aeat  consuiption  nor  poultry 

conauiption  significantly  increased  the 

risk 

Well-done  study; 

Sietary  assasaasnt: 

Ouestionnalra  had  bean  tested  previoualy, 

validated,  and  uaad  In  •  study  iiitfi,  akidi 

produced  coa^rabla  result* 

Variation  of  fat  intake  In  diet  is  26X  to  US 

In  thi*  study,  as  oceoaad  to  only  32  to  MS  In 

Willet's 

Confounding  for  nondletary  risk  factors: 

Adjusted  for  age  at  aianarcha,  age  at 

■enopause,  age  at  first  birth,  height^  ueight, 

Ouetelet  index  (Might  divided  by  height 

squared),  socioeconoaiic  status,  and  aertial 

status 

Eiatrtt  and 

SHI 

et  a(.,  1990 

(««f.  47) 

Casa-control:  1,486, 
braast  canear  caaaa 

diagnosad  ovar  a  1  yaar 
parted  In  Dannric; 
<70  yaar 

I.JM  a«a->t ratified 
randoB  >a«pta  froa  tha 
9«naral  population  a* 
tha  control 

To  elucidate  the 
influence  of  dietary 
factor*  and  horaonaa  on 
braast'Cancar  riak 

Self-adiinistered  questiomaire, 
(Ivan  1  year  after  the  diaanosis: 
the  aeail -quantitative  food- 
frequency  questionnaire  collected 
food  intake  data  for  tha  year  prior 
to  diagnosis  for  21  food  item 

•reast 

Total  fatty  acid  intake  nas  significantly 
and  linearly  associated  aith  breast  cancer 
risk  (M  for  the  highest  quart ile«1.tS; 
p<0.001  for  the  test  of  a  trend) 

Dietary  ■aasure: 

The  21  food  itea  Included  In  the  questionnaire 

covers  about  SOS  of  fat  conaui^ion 

The  questionnaire  uas  designed  aith  tao  global 

questions  to  aonltor  the  frequency  of 

canaii^ien  of  aeat  and  vegetables 

The  sua  of  the  frequencies  of  conaui^tion  nas 

coaparad  alth  the  glcUl  frequency  and  aeighcs 

Confouiders: 

Effect  of  energy  intake  ua*  not  controlled 
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Tabic  2--cantinuM 


lefer«nc» 
<nithor,  date) 

Studr  Design  and 

Population 

Obj«cti»» 

Ncthod  of  Dietary  aeature 

Type  of  cancer 

(esults 

Assessaent 

NMtlln 

Casi-contrct 

To  test  the  hypothec  i  i«d 

Dietary  questionnaire  for  aitk- 

This  study  is  of  tittle  vslue  because  it  does 

oral,  stoaac'' 

"• 

•t  •!.,  1990 

Cum: 

poalttm  utociation 

drinkin«  habits 

colon,  roett*. 

Mhote  Bilk  than  cases,  after  adjusting  for 

not  address  the  correlation  of  aiU  Intskc 

(**f.  48) 

3,3M  am  and  yoatn 

betwen  fat  and  cancer. 

li«t|,  Ireast, 

sen,  age,  aanking,  education  and  cewity  of 

Kith  dietary  fat  intake 

(5W  of  »ach);  agn  1» 

and  hypotheiited  inverto 

uterus. 

residaoce 

Many  other  factors  lAich  aay  be  associstsd 

to  97  y»»r« 

astociatien  betaeen 

cervii, 

findings  uere  significant  only  iihcn 

■ith  ailk  drinking  habits  uere  not  eontretled 

Contreta: 

cancer  and  vltiiain  A,  0, 

prostate. 

earring  atiole  nilk  to  no  ailk  (reference 

{isses  Irtierent  in  hospital  boscd  sai^l* 

I.JOO  aan  and  umm. 

riboflavin,  and  calciua 

bladder 

gr«9>  and  for  the  oral  cavity,  stoaach, 

ho«pita(-taM«d 

colon,  rectus,  ling,  bladder,  prostste  and 
bresst 

••y<« 

■andoaiiad  clinical 

To  deteraine  (1)  If  lonf- 

Dietary  adirice; 

■r«wt  cancer 

(1>  Ceafeined  control  and  intervention 

This  study  is  iiipertant  as  an  precursor  for 

•t  ■(.,  1««8 

trial;  29S  MaKn  aith  t 

ter«  co^liance  vith  a 

Control  iroup  to  aaintsin  hoolthy 

groi,^  eiperience  higher  cancer  than 

(Mf.  H) 

in  of  tha  br*ast 

Ion  fat  diet  can  be 

diet  Hithout  chanting  dietary  fat 

eipscted  <n  the  general  papulation 

coa^liance  is  possible  for  at  least  1  year. 

voluaa  eco^iad  by 

achievwi  and  (2)  if 

intake 

(2)  Dietary  co^liance  MS  asintained  ever 

and  it  si.vports  the  hypothesis  that 

aaaaa«ra(ihic  di«platia; 

■awauiraphic  dytplaaia 

the  1-y»*r  intervantion  period 

lasaia graphic  dysplasia  is  a  high  risk  factor 

t  50  ytar  (i*an  age 

increatei  one'*  ritk  of 

Intake  to  Kt  of  the  calories 

In  breast  cancer  dcvctepasnt 

U),  (U7  control  and 

breatt  cancer 

*  J-day  food  record  and  a  1-day 

NOMver,  the  tiae  Is  too  short  and  the  nu*ers 

U  lnttr««nt<an): 

dietary  rocall 

toe  sasU  to  drau  any  conclusions  about 

SX  of  tho  control  iroiv 

-• 

dietary  fat  and  the  Incldance  of  breast  cancer 

and  ZOt  of  tha 

trootaont  irok^  loat 

durim  folloiM>:  7M  of 

lubjacta  pfuaincpaual 
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T*b(«  2--continu*e 


Reference 

Study  Oesi»n  and 

Objective 

Method  of  Dietary  Measure 

Type  of  cancer 

Kesults 

Assessaent 

(■utnor,  (iate) 

Population 

Verrewjlt 

Survey  of  666  uoMen 

To  study,  the  possible 

An  intervieuer  adeinistered  food 

•reast 

After  the  adjustnent  for  energy  intake. 

Dietary  a»asures: 

tt  al..  1988 

with  a  ncMty  diagnosed 

effect  of  diet  on  the 

frequency  qucstiomair*  covering 

total  fatty  acid  intake  ahoued  no 

The  type  of  PUfA  Is  not  Identified 

(Kef.  SS) 

Infiltrating  breatit 

progression  of  breast 

1U  food  itsM  for  the  year 

association  ulth  the  frequency  of  nodal 

The  study  assessed  a  groutk  of  nodes  (proxy 

carcincM  )982  to  1984; 

cancer,  once  it  has 

preceding  diagnosis 

developaent  after  diagnosis 

for  progression  of  the  disease),  but  not 

Ouebec  City  arc*. 

occurred 

After  adjusting  for  energy  intake,  age. 

directly  the  risk  of  cancer 

Canada 

1 

body  Mi#it,  and  ttanr  site,  the  intake  of 
SfA  MS  not  significantly  associated  Mith 
the  frequency  of  anillary  node  develapaunt 
at  diagnosis  aanng  post-aanopauaal  patients 
PUfA  Intake  uas  negatively  and 
significantly  associetcd  with  nodal 
developMnt 

- 

•or<J 

Catt-controL;  30  xcaien 

To  deteniine  biochcaical 

A  7-day  recall  plus  a  *-day  food 

Ireast 

He   significant  difference  in  conauiption  of 

Dietary  concerns; 

•t  tl..  1»«9 

Hith  axtensivc 

associations  with 

record 

totel  fat,  different  types  of  fat. 

There  nay  be  an  Inaufficient  difference  In 

(lief.  S6) 

nimmrapliic  dyiplaaia 
(i  Tit  of  the  breast 
Involirad)  and  16  maian 
Kithcut  chrtplatia  is 
2SX  dysplasia);  M  to 
SO  ytars;  IrsMt  center 
at  lluann's  CsUag* 
Kstpital  and  Nationat 
iraast  Screening  Center 
•t  th«  Nt.  Sinai 
Hospital 

cholesterol,  totel  calories,  carbohydrate, 
•r  pratcin  for  those  with  and  without 
dyaplaala 

nutrient  Intake  between  the  two  grei^  te 

detect  an  effect 

Confouiders: 

lecauae  the  study's  objective  was  te  deteraine 

ptiaaa  lipid  levels,  dietery  fat  waa  axaiBinad 

study  did  not  eiuBlnt  for  ccnfoinders  of 
dietary  fat  intake 
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T>bt*  2--canttnind 


(•ftrtncf 

(•uthor,  diti) 

Study  Dt«i«n  and 
Population 

ObjactW* 

Mathod  of  OUtary  atasurt 

Typa  of  cvcar 

iKuttt 

Aittttaant 

tid  •rd  l*rrr 

CMC  control;  8i 

To  atudy  tha  of  act*  of 

Diatory  aaacuraa  not  ntcaasary; 

Iraact 

tha  quality  of  dUtary  fat  doat  not  a^paar 

Ata  it  a  pottibla  confowidar 

•t  *l.,  1968 

ItrMK  Hoam  (•««*  not 

tha  quality  of  fat  (i.a.. 

fatty  acid  coaiietitlon  aaaaurad 

to  ba  astociatad  with  tha  davalopaant  of 

KoHtvar,  an  analytit  af  400  bioptia*  r*«**ltd 

(Uf.  S2> 

|(««n)  1*0  wr* 

ttturatad  varsua 

diractly  through  biopsy 

naoplatia  of  tha  braatt: 

Intlfnificant  corrolation  batxaan  a«a  and 

widtrteina  b<op«i*«  for 

polywisaturatad)  and 

Iraatt  tittua  froa  aach  Individual 

fibar- 

pelyuvaturatad  ta  ttturatad  rati* 

broMt  aMie* 

carclnoganaaU 

m*  analyud  for  fatty  acid 

adanoaa  Othar 

All  MAjactt  art  patlantt  uith  braaat  laalant 

S7  had  eoreiroa, 

capealtion  (U  al««  had  adipet* 

nttk-.sn           Cancar 

Data  Nat  raperttd  anty  aa  a  ratia  far  tittua 

27  tMd  fibroodinaa. 

tittua  bieptiad  froa  buttocka  to 

•atio   0.99  0.96     1.01 

fatty  acldt;  tha  actual  taoi«it  It  li*erttnt  •* 

21  hod  ottMr  typM  of 

eoapar*  braatt  tittua  fat  at  an 
Indicator  for  ayaratl  ttteutanaoua 

J 

Tha  MFA:SFA  ratio  uat  no  diffarant  batnaan 
tha  «roi*  with  cancar,  f  ibroodinoaa,  or 

■all 

body  ftt:  WX  corralatlon) 

i 

othar  tuaert 

•rttton 

CoM-contrel;  2«  noiily 

To  ovaluato  tha 

Iraatt  Cancar 

«aon«  controlt,  anargy  adjutttd  intaka*  af 

M  •(.,  1«S9 

dtotnoMd  brcott  concor 

aaiociation  of  tha 

fraqutncy  qutttlonntira  of  intaka 

ttturatad  fat,  but  not  polyuwatwattd  ftt 

blat 

<l*f.  $7) 

patltnto  and  MS  woMn 

■erpholofy  of  braaat 

of  114  food  Itaaa  durlnf  tho 

•r  chelattarot  Mt  titnificantty  attoclatad 

Ctnfaindinc  adjutttd  for  ofo,  iial^it. 

ttto  portlctpotod  In  tho 

tUtua  toon  on  ■aMOtrat 

pravloua  yatr 

Kith  an  Ineraat*  In  a«tant  of  hl|h-rltk 

parity,  tnd  tducttlon 

Contdim  Rotiorat 

■<th  brattt  cancar  rttk 

aaantraphic  faatura* 

Fibar  intaka  uat  aaaturtd  trri  ctntidarad 

Iroatt  tcraantng  Study 

and  to  aisats  tha 

Tha  ritk  of  braatt  ctnccr  incldtnca 

taparttaly  in  analytit 

at  tha  control;  40  to 

ralatlon  af  diat. 

incraatat  rtfultrly  uith  tha  a>tant  of 

^ 

a  ytar;  In  Ouabac 

aspaclally  Intaka  of  fat 
and  vitaain  «,  to  tha 

* 

aodultr  tnd  hoaogcncout  dcntltlat  on  tha 

■■■ugraa 

h<fh-rUk  n—aciraphlc 

iwmftt 
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ttbU  2--cantlnj(d 


Kcftrtnc* 
(author,  d*tt) 

Study  0«»i»n  and 
Population 

Objactiv* 

Mthod  of  Diatary  aaasura 

Typa  of  cancar 

•asults 

Ossei  laarit 

fryor 

Cna-Control;  iAit« 

Te  asaata  hoo  intaka  of 

Usad  National  Cancar  Inatituta  food 

traast  Cancar 

Stratifiad  on  foi^ 

Dietary  aaasura:  Very  (ont  reeatt  parted. 

•t  •!..  1W» 

fwslM  b*tM«n  the 

diatary  fat  and  fibar 

fra^iancy  qjaationnaira  te  aasasa 

Nilli  fat  intaka  canaistantly  loaarad  tha 

producint  bias 

(Iff.  *S) 

•fM  of  20  and  V,;   172 

durint  adstaacant  yvara 

past  Intaka  durin*  adolaatant  yaars 

adds  ratio  («)  balou  1.0  In  pr— nnfaiiial 

Control  tint: 

cast*  ara  \tomn  <^» 

is  ratatad  to  tlia 

iMMn,  but  net  altnifieantly 

Dona  for  ate,  education,  a«e  at  first 

mr*  diainoMd  aith 

incidanca  of  braast 

(fli  •  0.7,  confidarwa  intarvat  (CI)  •  0.2- 

pretnancy  throi^  aultiple  leflatlc  ratraaaion 

hUteloficaUy 

cancar 

2.1  far  hiihast  varsua  loitast  quartila) 

Fiber  Inteke  adjusted  In  analysis 

confinaed  first  priaary 

- 

Tha  relationship  aaa  Inconsistent  and  not 

Fat  froB  dairy  producta  cenaldered  seperately 

braast  cancar 

alinif  leant  In  poatanwpausel  MMn  (C«  • 

fro*  ether  soureee 

1«0  atchad  controla 

■ 

0.7.  CI  •  0.2-2.7  for  highest  versus  lai«st 

quartlta) 

TtM  relation  of  braast  cancar  to  dietary 

intake  durin)  edolescence  is  not  cleer 
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Refertnce 
(author,  date) 


NolB 

•t  •(.,  1909 

(tef.  5J) 


Study  D*«ign  and 
Population 


Caaa'control; 
240  MMcn  SO  to  6S 
years  lAo  had  aurgary 
for  breast  cancer 
(19t3-19a6);  winly 
post*  Menopausal 


Objective 


To  exaaine  the 
relationahip  betuecn 
dietary  habits  and 
prognostic  factors  for 
breast  cancer 


Table  2--eontifaMI 


Method  of  Dietary  Measure       Type  of  cancer 


A  dietary  history  interview  within 
4  annths  after  resection  of  tfie 
priaary  tiaor  for  pradiagnoatic 
food  consuiption 


Results 


Patients  with  tuaors  t   20  ■illiaeter  (sia) 
in  diaaeter  had  significantly  higher  IMWI 
percent  energy  froa  total  fat  and 
■onouvaturatcd  fat,  and  significantly 
lower  Mean  energy  froa  carbofiydrates 
cohered  to  patients  with  ttanrs  <  20  aa; 
there  was  no  significant  difference  in  the 
total  energy  intake 
■i  Tuaor  siie  <  20  >  20  p 
Total  energy, 

energy  X  16.3  S8.1  0.02 
Nonounsaturatad  fatty  acid  energy  X 

12.4  13.2  0.003 
Carbohydrate  energy  t 

*i.Z  U.«  0.06 
Total  energy  in  ai  Hi  joules 

8.2   7.8  Konsignificwit 


Poor  study  due  to  lead-tiae  bias:  Tiaing  not 
corrected  for  the  woaen  tt\e  haw  aurgary 
earlier  (aore  routine  care,  self-eua,  better 
diets,  etc.) 

Adjuataent  was  aade  for  fiber,  carbohydrates, 
and  total  energy 
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S* 


rabt*  {--contin 


(tf*r«nct 
(Mithor,  date) 


luwidi 
•t  •(.,  1989 
(Itf.  W) 


1^  and 
NcCutr*  1990 
(*«f.  it) 


ttuV  DMf|n  tnd 
Population 


Caao-contrali  ISO  iioaan 
■Ith  braaat  eancar, 
diamsed  1984  to  198S, 
0  to  7S  yoar 
■Mn  M  ymt;  contrala: 
for  oaeh  caao,  ona 
keapital  control, 
atdwd  bir  180  and 
hoapital,  and  ona 
nalfhtaorlwed  control, 
■atehod  br  raaidantUt 


Caaa-control;  10  noaan 
■Itk  wtanalv* 
MHOfraftiU  danalttoa 
a  nt  di«plaaia>  and 
U  ccntrola  utthout 
radfoloatcal  chantas 
(<2SX  dyiptasia);  SO  to 
SO  yoara 


Objoctiv* 


To  iKCOvor  asseciatfons 
bttiiaan  diat  and  braaat 
cancer 


Ta  ditaraina  if  Sitaianic 
producta  tanaratad  by 
lipid  peroxidation  aay 
tnfluanca  braast  eancar 
rata 


Hathod  of  Oiatary 


An  intarviaiiar-aAlntatarad 
aaai^antitativ*  food  fraiMney 
^untiomaira  on  U7  food  itaaa 
djrint  tha  i  year  period  i*  to  4 
■entlu  prior  t*  intarvtoK 


4  dar  food  record 


Type  of  cancer 


treeat  cancer 


treeat 


intake  of  cnerfy  total  fat,  protein,  and 
carbotiydratea  aere  al^ificantty  asaociatad 
aitti  the  rfck  of  braaat  cancei 
Intakae  of  procetaed  aaat,  fried  Mat, 
anial  fat,  ai«a,  oraina,  and  pultee  aere 
tlpiificantty  eaaacieted  alth  tM  riali  of 


Intake*  of  fruit  ana  vatetablet  «*re 
natetively  nsacleted 

Inteke*  of  red  aeat,  poultry,  and  ve«et<bi* 
oil  Here  net  alfnlfleamly  euociatad 


The  «rei»  alth  eatenaive  ■■■otrafkic 

dyapleeie  excreted  talce  the  aaotfit  of 

aalmtdiliyda  Int  tiw  urine  cohered  to  the 

control  «rot*  (p<0.02) 

The  «antity  of  Mtaneldehyde  in  the  urine 

ia  m  tndicetor  ef  lipid  peroxidation  in 

diet  or  tiaaua 

le  differcrwe  in  nutrient  intakae  Includint 

total  fat  betaecn  the  tao  (ro^ 


Canfowidere: 

Mjiataant  for  attsetion,  ete,  ase  *t  ftret 

prefnancy,  and  parity 

Adjuataent  for  tetel  coterie  inteke  aa*  not 

done 

10  aiinificent  difference  an  fotfid  betaeen 

the  effecta  ef  fet,  protein,  and  cerbohydretei 


Oaceuee  the  aaifi  abjective  ef  thi*  atudy  aaa 

te  exaaine  aBlenaldahyda,  fet  aa  Juat  one  of 

the  oelected  verlable*  conaidarad  for 

confomdint 

Confoiwdint  for  fet  ae*  net  conaidarad  here 
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Table  : 

■■continua 

R«ftr«nc« 
(author,  d«tc) 

Studif  Dasign  and 
Populaticn 

ObiKtiv* 

Hethod  of  Dietary  aeature 

Type  of  cancer 

■esults 

Assessasnt 

tiaard 

•t  al.,  1990 

(tef.  49) 

Caaa- cant  ret: 

61  loan  aftk  braaat 

canear  aoa-aatdiad 

andKJ  i«aw<  aa  tha 

central;  40  to  49  yaar; 

InMantraat 

To  coivara  f  ibrocyatfc 
patiantt  tiith  opc-aatdMd 
controls  aalactad  itithin 
tha  aaaa  cohort 
population  of  uoaan 
attandint  tha  Canadian 
Rational  Iraaat  tcraaninf 
ttudy  (MSS) 

A  aaai quantitative  food-frequency 

questionnaire  for  tha  breest  career 

patianta 

«  24  hour  dietary  recall  for  tha 

control  aiAjecta 

troaat 

Tha  breest  cancer  patients  eonsuscd 
significantly  aore  poultry,  fish,  pastry, 
and  aargarina;  and,  teas  nilli  and  butter 

Dietary  Aasaaaaant: 

different  betueen  the  control  and  the  cases 
The  rirt  uaa  assessed  uith  current  food 
conaui^ion  while  it  waa  noted  that  16X  of 
canear  patients  had  bean  on  a  reducing  diet 

Vaint  Vavr 
•t  at..  1990 
(Uf.  SO) 

Caaa-cantrol :  133  na«ly 
dlaywaad  braaat  canear 
caaaa;  ZS  to  44  yaar 
(9n  praaanopauaal  >  or 
55  to  64  yaar  (9n 
>eat*anapauaal);  2*9 
•■a-atrattftad  kaalthy 
aantrola  froa  tanarat 
population;  Vatharlandt 

To  daaifln  and  carry  out  a 
ttudy  rfiich  anaainaa  tha 
rola  of  dietary  fat  in 
Iraast  canear,  but 
ovarecavt  problaas  of 
•any  othar  atudica; 
tpacificalty. 
Pathodolotical  probloM 
In  dittary  aasaaaaant  and 
tonfoundint  by  anargy 
intake  la  corractad 
through  tha  uaa  of  a 
atandarditad  and 
raproducibta  dietary 
hittory  tachniqut 

A  236  food  itoB  diet  history 
interview  uaa  conducted  to  cover 
the  dietary  pettem  in  the  12-aonth 
period  prior  to  diagnoses  or  the 
interviau  data 

■reest 

< 

Age-adjusted  dietary  fat  intalie  in  breast 
canear  cases  uas  significantly  higher  than 
that  in  healthy  controls  (120  vs  92  g> 
The  age-adjuatad  0*  showed  a  significant 
paaitive  trend  with  increasing  fat  Intake 
tha  auttiTariata  adjuatad  a*  aaa  3.S  for 
MAiaata  in  tha  hi#iast  «iintita  af  fat 
Intake  ta^srad  to  thoae  in  the  loueat 
«iintile 

aaa  1.54  par  I*  t  fat  ar  10X  fat  energy 
Intake  af  aadi  type  af  fat  ((FA,  WFA, 
WfA)  uaa  peaitively  aaaaciatad  aith  tha 
riak  as  aatl 

Dietary  Heesura: 

laproducibillty  of  the  questionnaire  was 
verified  by  a  repeated  aasiuf—m  one  year 
after  in  39  control  aiAJects 
Confounding  by  Mndietary  factarst 
Adjustaant  was  aade  for  ftailial  history, 
history  of  benign  breast  disease,  education, 
•^teyasnt,  age  et  aanarche,  age  at  first 
full-tera  pregnancy,  parity  usage  of  oral 
tontracaptivas,  aaaking,  barty  aaes  indn,  and 
aleahol  intake 
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Tctble  2--com*nur«  i 


Reference 
(author,  date) 

Study  De&itfo  and 
Poputatton 

Object  ive 

M«thcd  of  Dietary  measure 

Type  of  cwccr 

liesult^ 

A<;sessflient 

Var't  Veer 

Case-control:  aewly 

To  examine  several 

*  236  food  iteai.  Interviewer- 

•reast 

Dietary  fat  intake  was  positively 

Dietary  Mthod: 

«t  »l.,  1991 

diagnosed  133  uoawn 

cofl^inatioos  of  dietary 

a(*iiini$tered  diet  history 

associated  with  the  risk  of  breast  cancer 

Itost  cases  were  interviewed  within  6  annths 

<«ef.  51) 

breast  cancer  cases  and 

factors  -  total  fat. 

questionnaire; 

after  adjustaent  for  age  (Olt*0.i7;  Cl>0.36- 

after  diagnosis 

289  pofutation  controls 

fenaented  aitk  products 

Dietary  pattern  in  the  12-«onlh 

0.90) 

energy  Intake  was  not  adjustsd 

in  ttw  letherlands;  K 

and  fiber  or  breast 

Mhen  total  fat  is  included  as  a  ■ain 

Hondictary  confotftders  considered: 

to  44  and  SJ  to  64  year 

cancer  occurrence  because 
these  dietary  factors  are 
hypothesited  to  alter 
estrogen  aetaboliscB  by 
the  intestinal  Microflora 

effect,  fiber,  fenaented  milk  and  total  fat 
produce  an  interactive  effect  i*iich  is 
positively  associated  with  the  risk 
(O«=0.33;  0.15-0. 73) 

Age,  alcohol  intake,  history  of  benign  breast 
disease,  faailUit  hUtery,  Making, 
educational  level,  oral  contraceptive  use,  age 
at  nenarche,  parity,  body  aass  indea  and 
geographical  area 
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Table  2--conttnue< 


(ef*r«nce 

(author,  diTO 

Stutfr  Design  and 
Population 

Objective 

Method  of  Dietary  saakure 

Type  of  career 

•esults 

Assessaant 

Willett 

Prospective;  88,751 

This  is  port  of  the 

A  61  food-itcw,  interviewer- 

Colon 

Total  energy  intake  or  bodjr-iaass  index  uas 

Dietary  assessaant: 

•t  •!.,  1990 

registered  nurses;  34 

nurses'  Health  Study 

adainittercd,  seiai-quantitative 

not  Msociated  with  the  incidence  of  colon 

The  dietary  aethod  was  validated  by  coa^ring 

<««f.  62) 

to  59  year;  no  history 

Cohort 

food  frequency  questionnaire 

cancer 

its  results  with  results  of  one-week  weighed 

of  cancer,  inflaimtory 

Its  objective  is  to 

focusing  on  fat  and  fiber  foods  uas 

Age  and  energy-adjusted  intakes  of  total 

food  record  Method  in  a  randoa  cohort 

booel  disease,  or 

detenaine  risk  factors 

used 

fat,  aniaal  fat,  SFA,  and  lUFA  uere 

Since  the  interview  was  done  in  1900,  prior  to 

faailial  polyposia;  150 

for  cancer  and  coronary 

The  dietary  interviev  xas  done  in 

significantly  associated  Kith  the  incidence 

disease  developaent,  there  is  no  recall  biM 

colon  cancer  cases  were 

heart  disease 

1980 

of  colon  cancer;  intakes  of  vegetable  fat. 

Controlling  dietary  factors: 

docuiented  during  the 

^ 

linoteic  acid,  and  cholesterol  Mere  not 

Controlling  for  physical  activity  did  not 

6-year  foUowip  (1980- 

n   C.I. 

alter  the  association  of  the  Intake  of  aniaal 

86) 

t 

Total  fat  2.0   1.1-J.6 
Animal  fat  1.9   1.1-1.2 
SFA      1.4   0.8-2.1 
tWFA      1.7   1.0-2.9 

laob  eaten  as  a  attin  dish;  daily  eaters  had 
2  1/2  tiaKS  the  risk  of  those  less  than 
once  a  annth  eaters  (P  for  trend  •  0.01) 
Corttuiption  of  whole  lailk,  cheese,  and  ice 
creaa  was  not  significantly  related  to  the 

fat  or  aeat  with  the  risk 
Energy  adjustment  was  done 

risk 
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lable  2 

--continu  ■ 

Keferenc* 
(author,  date) 

Study  Oe*.i9n  and 
Population 

Objective 

Kethod  of  Dietary  Masure 

Type  of  cancer 

Results 

Assessacnt 

La  Vtcchia 

Casc-comrot:  339  easa* 

To  exanine  the 

A  29  food  iteii  interviewer- 

Colon  and 

Age  and  sex  adjusted  consm^tions  of  beef 

Dietary  aathod: 

*t  al.,  I'TSa 

of  colon  cancer  and 

relationship  betwen  diet 

adaini  stored  food  frequency 

rectal 

or  veal  and  pasta  or  rice  were 

Energy  consuaption  ms  not  adjusted  in  the 

(•*(.  66) 

236  cases  of  rectal 

and  colorectal  cancer  in 

questionnaire  on  food  consuaption 

significantly  associated  with  the  risit  of 

deta  analysis 

cancer;  both  *e>at; 

a  population  in  uhich 

prior  to  diagnosis 

colon  and  rectal  cancer 

Frequencies,  but  not  quantities  ef  food 

1985  to  1987;  aedlan 

there  is  good 

Age  and  sex  adjusted  consuaption  of  butter 

conswption  uere  analytad 

ages,  colon  cancer  »  61 

heterogeneity  in  dietary 

and  olive  oil,  but  not  laorgarine,  was 

Confouiding  of  nendietary  faetera: 

y««r,  facta!  cancer  • 

consiaption 

significantly  aasociatod  uith  th*  risli  of 

Adjuattaant  ms  aade  through  aultlpl*  tofistic 

62  year;  northern  Italy 

colon  cancer  but  not  the  risli  of  rectal 

regression  for  age,  sex,  sacial  class,  and 

776  controls;  both 

cancer 

area  of  residence 

sexes;  wdian  age  •  38 

- 

yMTS 

The  controls  Mere  also 

patients  a^Uted  to 

hospital  for  acute. 

- 

nonr>eopla»tic  or 

• 

digestive  disorders 

■Moptoiam 

Case- centre  I:  Cases: 

to  assess  the 

Fatty  acids  Mre  dcterainad  in 

Colorecul 

Marginally  increased  levels  of  stearic  acid 

The  study  did  net  addraaa  tin  aaMclatlan  ef 

•t  al.,  1988 

30  mtn  and  19  xcaien. 

e'-ythrocytic  fatty  acid 

erythrocytes  and  adipose  tissue 

(p<0.06>  and  oleic  acid  <p<0.06)  and 

diet  intake  and  th*  rlak  af  caieer 

(•ef.  S9) 

between  the  ages  of  49 

profile  in  a  relatively 

An  intervieuer-a^iinisterad  7-day 

. 

decreased  arachidonic  acid  (p<0.04)  in 

and  92,  uith  colorectal 

homogenous  group  of 

dietary  recall  during 

cancer  patients 

cancer 

patients  with  cancer  of 

hospitalization  on  the  day  before 

Marginally  increased  levels  of  stearic  acid 

Controls  Hatched  for 

the  colon  and  recti*. 

surgery 

(pi4.06)  and  oleic  acid  (p'a.06)  and 

age  and  s« 

using  closely-  Mtched 
controls 

decreased  arachidonic  acid  (p'O.M  occurred 
in  cancer  patients 

These  finding*  Indisate  a  diaturtaed  fat 

■etabolisM  in  cancer  patients 
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Tabl*  ^--continued 


I 


(Mither,  d*tt> 

Stutff  Dnign  and 
Population 

ObjactU* 

Method  of  Dietary  iBFasure 

Type  of  cancer 

•e«ults 

Assessiatnt 

Unt 

Caaa-centrol :  JJl 

to  *»aluat*  tha  rol*  of 

*  99  food  ittsi  intervieHcr- 

Colon 

lath  in  fcBiale*  and  in  aale*,  total  fat 

Dietary  analysis:  recall  biaa;  ositted  data 

•t  tl.,  19W 

colon  cancer  paticntt 

ftbar  and  tat  ingestion 

adsinisterad,  food  fret^iency 

intake  aas  aignif  Icantty  associated  itith 

due  to  physician's  refusal  (21  of  S24  case*). 

(tof.  41) 

and  591  papulation 

on  colon  cancar 

questionnaire  for  2  to  I  years 

Tlie  risk 

contrvl* 

davalopMnt,  at  wll  as 

prior  to  the  Interview;  over  90X  of 

<M*1.9  in  ftaales  and  2.0  in  aales.  In  the 

the  intervlev  (SI  of  124) 

lot^  aaiaa;  M  to  79 

to  study  the  associationa 

food*  eatan  by  Utah  resident* 

highest  quariile) 

Dietary  confouidera: 

yaw;  Mhitaa;  1979  tc 

taatiiaan  Intake  of  *nar«r. 

Intakes  of  different  types  of  fats  (MUFA, 

Adiu*tawit  of  data  by  uttipte  logistic 

1««3  In  Utah 

typas  of  fat,  pretain, 
vltaailna  A  and  C,  and 

SFA,  PUFA)  wre  not  consistently  assaciattd 
Mith  the  risk 

regre**ion  for  fiber  end  body  sns  Indei; 

^ 

cruciferous  vetetablas 
and  the  disease 

analysis 

Mnlto 

Caaa-control :  286 

To  investigate  the  role 

A  99  food  Itsa  Interviawer- 

Colorectal 

A  significantly  increased  risii  of  colon 

Dietary  survey: 

•t  .l.,  1W0 

cotoractal  cancar 

of  dietary  factors  In  the 

aaalniatarad  food  friqusncy 

cancer  Mas  foi»id  for  consi*»)tion  of  fresh 

The  sverage  interval  bctueen  diagnosis  and 

<••♦.  *7) 

catai,  29S  population 

etiology  of  colon  and 

queatiomair*  for  average 

■lat*  (n>2.87)  Hhile  consiii(>t i on  of 

interviCM  hss  relstively  short,  3  aonth* 

control*,  and  20} 

rectus  cancar 

consui^tion  for  the  previous  year 

erucifersu*  vegetable*  affordtd  protection 

Adiquacy  of  controla: 

hoapltal  control*; 

(lllt<0.4» 

The  result*  Here  reported  by  coa«>arisona  vith 

Hajorcan  rtaidtnca; 

Oonsuiption  of  dairy  products  significantly 

the  population  controls  only 

■aan  a««  and  oas  64 

increaatd  the  risk  of  rectal  cancer  but  not 

Adjustkant  of  confouiders: 

yaar  both  acias 

ytit  riak  of  colon  cancer 
Ccrau^nlon  of  oil  ms  not  as*ociat<d  oith 
the  risk  of  colon  or  rectal  cancer 

Age  and  sei,  but  not  energy  intake  aere 
adjusttd  in  the  data  analysis 
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Tablt  2"C0nt<nu«d 


koforanet 
(author,  data) 

Study  OM<|n  and 
Population 

Objacttva 

Mthod  of  Dietary  aeasura 

Type  of  cancer 

laaults 

Assestaant 

Ghadlrian 
at  at.,  1«91 

Caaa-control :  179 
pancraatic  eancar 
patianta  in  firaatar 
Hantraat  froa  19M  to 
19U;  »  to  7»  yaar; 
both  aaxa* 

239  populat(on-bat«d, 
ate,  aax,  and  placa  of 
raaidanca  aatchad 
controls 

af  tha  SEMCN 

codaberatlva  Study  Cro>^ 
for  tha  caaa-control 
sti^  of  cancara  of  tha 
pancraaa,  btla  ducts  M<d 
•altMaddar  of  tha 
Intarnatlonal  Aiancy  for 
•aaaarch  on  Cancer 

*  aore  than  200  food-itai  arri 

food  frequency  questionnaire  MS 
used 

Nncreatic 

After  adjustaant  for  ate,  aex,  enarty 
intake,  response  stetus,  and  citarette 
consuiption,  total  fat  intake  (a*'2.2«>  and 
SFA  intake  (OI>4.32)  uere  el|n<f icantly 
associsted  aith  tha  risk  of  pancreatic 
cancer 

Dietary  intake  aaasuraaant: 

at  of  the  eases  and  8SX  of  tha  central  mr» 

intarvleuad  directly;  n>  of  the  ettaa  ari  17X 

of  the  control  acre  intervleuad  by  praay 

Cenfoi«<dera: 

^justasnts  aada  far  aga,  sax,  mwrf/  Intake, 

response  status,  and  citarette  cansi^tlon 

CooAan 

at  at.,  loas 

(laf.  M) 

Casa-control:  226  aan 
and  too  uoMn  Mith  l>«it 
eancar;  S97  Ban  and  26* 
Mvn  pcputatlan-baaad 
cantrota,  aax  and  ata 
■atchad  to  tha  eatcs; 
fiva  athnic  trat^  fn 
UmaK;  SO  to  M  yaars 

* 

The  tpaclftc  objacttva  of 
this  atudy  aas  to  teat 
tha  affaeta  af  dietary 
fat  and  chalastarel  an 
ttfiC  cancer 

An  intervieiiar-ailiinistared  diet 
hiatory  qjastioraiaire  on  feed 
eonBu^)tion  for  a  uwal  aanth  prior 
to  diatnesis;  the  food  Haas  aeuld 
provide  t  ISX  of  tha  intakea  of 
cheteaterol  arri  fat 

l.w<« 

Intakes  of  total  fat  SFA  and  NiFA  aara 
aiinificantly  hither  in  the  casea  ee^arad 
to  the  controla  In  asn,  but  net  fn  aaaan; 
In  aaaan,  only  tha  saa  tendencies  aara 
fouid  (nonsitnificant) 
Cholesterol  intake  ms  sitnlficantly 
•ssaelated  aith  the  risk  In  saekint  aan 
((■•2.2),  but  net  (n  Maan  or  past  aaokers; 
the  association  uas  consistent  for  three  of 
four  ethnic  trei^aa  analytad  separately 

Olatary  aaasuraaant: 

Aaent  case*,  2n  of  aai  end  S2t  of  uoaan  aara 

intarvleued  by  proxy 

Aaont  controla,  6S  of  aan  and  n  af  aamn  aara 

tntarvleuad  by  proxy 

Dietary  confowidars: 

Fat  Intake  aes  net  adjusted  In  tha  assasoant 

af  eholasterel  and  the  risk  assoelatlen; 

cholesterol  ues  not  adjusted  In  the  assassaant 

af  fat  Intake  and  tha  risk  asssciation 

Adjuataint  far  ether  confotfidera: 

Adjuataants  far  ate,  ethnicity  and  citarette 

aaskint 
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t*f*r*nce 

(author,  date) 

Study  0*sJ9n  and 
Population 

Objactiv* 

Method  of  Dietary  sKasure 

Type  of  cancer 

•esults 

Assessaant 

rrmcMctii 

Cat*- control:  20t 

Tha  rola  of  various 

rood  frequency  questionnaire 

lyMMaa: 

The  consMption  of  butter  Mid  oil  Mas 

Dietary  survey: 

M  •(.,  1«89 

nonNodgkfna  lynphoM 

lifattyla  factor*. 

including  U  food  itsas  or  groi^ 

kontlodgkirv 

positively  related  uith  NonHodgliin's 

The  questionneire  aithod  uas  verified  by  a 

(**f.  6» 

cata*  and  401  control 
subjactt  Hho  wara  in 

including  dietary  habits, 
■as  invastigatad  in  the 

of  foods  and  7  beverages 

ly^ihoM  is  a 
heterogeneous 

lysftwaa  risk 

The  consia<>tion  of  ailk  also  uas  positively 

rapeeted  telaftione  survey  on  a  subpoputation 
Selection  of  controls': 

tha  hoapital  for  acuta. 

etiology  of  nof«ad(liir» 

grot^  of 

related  uith  the  risk 

The  controls  uere  also  hospiteliied  petianis 

noninaunologic  or 

lyKihoaia 

disorders 

The  consuaption  of  aaat  or  fish  mss  not 

nacplaatic  condition!; 
■HI  and  NCMn;  18  to  M 
yoar;  nortlwattam  part 

resulting  froai 

■alignant 

transforaation 

related  uith  the  risk 

The  data  uas  presented  sfter  adjustaant  for 
age  and  sex,  but  not  for  total  fat  or  energy 
intakes 

of  Italy 

of  lyaphoid 
cell* 

<9 

Stiinack 

Cata-control:  323 

To  investigate  the 

A  M  feed  itea  food  frequency 

urothelial 

«  ddie-response  relationahip  uas  seen  uith 

Dietary  aaasura: 

•t  al.,  1990 

urothaliat  cancar  caaa* 

association  batuaen 

questionnaire:  recall  dietary 

1 

an  increasing  intslce  of  fat  (tt*1.7  in  the 

long  recall  period,  inadequacy  of  the 

(M.  &S) 

in  StocliholB,  Sxadcn 

urothelial  cancer  and 

habits  3  yeers  prior  to  IntarviaH 

highest  quintile)  and  the  risk 

^jestionnaira  to  analyie  fat  Intake 

during  IWS  to  1967  an< 

dietary  factors,  uith 

*djustsw<t  for  fried  foods,  in  addition  to 

DIetery  confowiders: 

392  population-basad 

special  reference  to 

gander,  age,  and  saokif^  decreasad  the 

failure  to  adiust  energy  intake* 

controls  aalactad  by 

vitaain  si^laaants. 

relative  risk  (»*«1.S  In  the  highest 

Other  cenfowider*: 

•andar  and  afo 
ttratifiad  randoa 

dietary  vitasins,  and 
fried  foods 

quintile) 

NO  association  uas  notsd  for  aeet  other 

Adjustaant  aade  for  gander,  age  and  aaaking 

taqpling 

than  fried  aeat 
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Tabt*  2-conilfwad 


**f*r«ic* 

Study  Dnign  and 

Objactiva 

Hathad  of  Diatary  aaaaura 

Typa  of  cancar 

taaulta 

(author,  d«tt> 

reputation 

FrancnchI 

CoM-eontrol :  302  era( 

lo  oxaaina  tti« 

*  U)  food  itM  foart  frMiuancy 

Oral  cavity. 

Intakaa  of  baaf,  poultry,  f iati.  mn  net 

Control  trst^  aalactlon: 

•t  al.,  1W1 

cavity  and  pharym 

ralationahlp  batuaan 

^jaationnaira 

^ryna 

aaaociatad  Mith  tha  riak    . 

Th*  cantrals  mn  hoapitalltad  patlanta 

Method  ef  Dietary  ■aasure: 

(ttf.  69) 

cancar  caata  and  i99 
ccntrela  aAiittad  to 
hoapital  far  acuta. 

diatary  indicator*  and 
tin  riak  of  cancar  of  tha 
oral  cavity  and  pharyw 

'    ^ 

" 

1 

Food  Itaa  quaatlonad  aar*  liaitad  end  hardly 
alloMad  any  Inference  canc*mlr«  total  aacro- 

Md  alcre-nitrient  intake 

nomaoplaatic,  and  non- 

•            • 

Dietary  ccnfomders: 

dliaativ*  diaordara;  in 

Total  calorie  Intake  laa  net 

rardorana  provinca. 

*i 

adjusted  for  data  analysis 

northaaat  Italy 

• 

Other  canfoirders: 

Adjtatamt  aada  f or  a«a  and  aw,  acci^tien. 

aaaklno,  drinkino 

Now.  1«90 

Nata-*natyaU  of  12 

To  avaluata  tha 

variad 

braaat 

Cwalatwt,  atatiatically  ai^lficantly 

■at  controlled  for:     Tetel  toloric  Inteke. 

(Kof.  n) 

Caaa  Control  Studtas 

conaiatancy  of  12  atudia* 
of  diat  and  braast  cancar 

paaitiv*  aaaociatian  bat«nn  braaat  cancar 
riak  and  aaturatad  fat  intaka  in  post 
aanepausal  mmi  (M  •  1.5  p  «  .0001) 

Froblaa  of    .  aittlpl*  cea^arlsam 

•ulottt  1990 

caaa-control  atudy  in 

Ta  avaluata  diatary 

Diatary  ^jaatianwira:     fra<»janey 

atwarh 

Dacraaaad  cancar  risk  with  Incraasad 

DIAi't  adjiat  for  total  ealaries 

<l*f.  H) 

Italy:  101«  caaas  1159 

factora  and  thair 

of  intaka  and  portion  aita  in  12 

vafatabla  fat  (ststlsticalty  siinlf leant) 

populatien-bastd 

contribution  to  t**tric 

B»ith  period  2  yaora  bafora 

1 

■0  association  alth  aniaal  fat 

control  a 

cancar  aortal ity 

intcrvlau  (1W  food  itos) 

toftHirtt, 

Caaa-control  104  casas. 

Assass  ralationahip  of 

Quanlitativa  food  fraiyjlncy 

pancrcM 

Incraasad  riak  aith  incraasad  cholesterol 

Cantrellad  for  total  aneriy 

1991 

2S3  populatlon-baaad 

diat  to  pancraatic  cancar 

^laatiwnair*  179  food  Htm  (uaual 

intaka  (sljnifieant);  Inereesad  risk  alth 

Difficult  ta 

<»tf.  B) 

ccntrols 

. 

intaka)        .     ,  „       

,,..  ,.j.. 

dkcraasad  Hiru  <sitnif leant) 

Interpret  result* 

■1.                             •        • . .    .  ■ 

1 

Others  not  oinlflcant  *an  control  lad  for 
total  anarty 

...     . 

CD 

a. 
a 

& 
S' 


< 

c 


en 


o 

c 

n 

39 

c 

<«: 

2 

o 
<r 
n 

3 

cr 


o 
■o 
o 

GB 

o 

a. 

5* 

GB 


l! 


Tabic  2--c«nt<nu*  i 


■•fac«nc* 
(author,  d*t*> 

Study  DMign  and 
Population 

Objactiv* 

Hothod  of  Oiotsry  aaasur* 

Type  of  cwwor 

! 

Kasults 

0«Birw,  1990 

CaM-contrel 
<turk«y> 
100  case* 

100  control  poputation- 
bMcd  and  hospital 
(J9^1) 

Asaassos  rol*  of  diot  in 
stoaodi  cancer 

Dietary  quastiomairo  assMsod  for 
past  IS  y— r» 

StOMCh 

Incraasad  risli  Kith  dtcrassod  ant 
cannaptlan  (statistically  sianificwt) 

Poorly  controlled  study 

*  Wrd<«u. 
1990 
tM.  TT) 

Caso-eontrol  (Suadan) 

720  casM  (2«S  ractal, 

«S2  colon) 

624  controls  population 

kMod 

tasosa  association 
bttucan  coloroctsi  cancor 
and  intako  of  total 
anarfly.  pretain,  fat, 
f  ibtr  ml  body  ms* 

Ouantltativa  food  froqucncy 
qjastlonnalro  (SS  food  itaas)  for 
previous  S  yoar* 

colorsctal 

Tha  follouint  or*  significant  for  trands 
only,  not  for  Individual  Icvals: 
IncroMsd  risk  uitN  incraasad  cnargy 

(for  boti)  colon  and  roctal  cancart) 

Ala*  Incraasad  ritk  ititli  Incraasad 

stturatad  fat 

Incraasad  risk  uith  incraasad 

■onotnsaturatad  fat 

incraasad  risk  vith  incrcasad  WFAS  ractui 

only 

Adjusted  for  fiber  intake  only,  net  total 

energy. 

Nigh  nan  response  rate  aaong  cases  (2U) 

ttnu  and 
tevU,  1990 
<»»f.  78) 

Caao-eontrol  (148 
Mlc  casM,  188 

population- boaad 
controls) 

Asaoss  ralstionship 
bctMon  diat  and 

Tclaphona  Intarvlau  and  salf 
adainistarod  food  fraquency 
quastiomairo  (13S  food  itsM 
sssossod  3  yoors  prior  to  dia«nosls 

pancroatic 

Increosad  risk  uith  incraasad  protein  only 
(statistically  significant);  no  risk 
associated  uith  total  fat,  saturstad  fat, 
ctMlesterol ,  or  oaiaga-3  fatty  acids 

wives  used  as  surrogates  liien  necessary  for 

cases  and  for  controls 

Controlled  for  total  caloric  intake 

Adjusted  for  aajor  risk  factors  of  panereetic 

cancer  such  as  saaking 

ttudy  it  Mil  done 

- 

• 

S. 

S 
S 

9 


< 

p 

Z 

p 

to 


n 

o. 

3 

n 

<j> 

a. 

a: 

•< 

Z 

o 
< 
re 

3 
re 

tS9 


? 

§ 

9 
70 

(T 

CD 


T«bl»  2--cantinuK 


■eferfnce 
(author,  date) 


J*in,    1990 
(Toronto) 
(••f.   79) 


Koto,  1990 
Ufny 
(**f.  SC) 


l«  VoccAU. 
1990  (Itl(y) 
(•*<.  «1) 


la  VoccAio 
<1»90) 
(«ef.  82) 


Study  Design  and 
Population 


Cas*  control  U9  ca*** 
TO  control!  (pop 
based) 


Objective 


Oiftary  factor*  and  lixf 
cancor  risk 


Case-control  4?7  cases 

30U  controls(aU 
i»ld*ri<ont  tastrotcopic 
«ta*lnat<on) 


Case-control  (110 
cases  and  t4]  hospital 
controls  for  acute 
conditions  non- 
naa^lastlt,  non- 
respiratory 


Method  of  Dietary  measure 


In-person  interviett  diet  consisted 
of  81  food  itins  (usual  intake) 


Assess  stonach  cancer 
risli  factors  for  purposes 
of  prevention 


Case-control  ii7  cases 
1089  controls 
hospi tali  ted  for  acute 
nonneoplastic  or 
digestive  condition* 


larynseal  cancer  risk  ar>j 
dietary  factors 


Dietary  questionnaire  self 
a(»inistered;  liaited  nij*er  o» 
food  itcns-usual  intake 


Diet  and  pancreatic 
cancer 


In  person  questionnaire  10 
indicator  foods  assessed  prior  to 
onset  of  symptcas 


Type  of  CI 


ince 


lung 


In-person  questionnaire  on  U 
indicator  foods  assessed  at  least  1 
year  prior  to  onset  of  synptceE 


•esults 


•order!  ine  increased  risk  Hith  highest 
cftolesterol  consuiption  level 
■e  association  uith  fats 


Assessment 


Ho  association  iiith  neat  consiaption  or 
"Western-style  breakfast  (actual  fat  intake 
not  measured) 


laryngeal 


pancreas 


Ho  relationship  xith  indicators  of  dietary 
fat 


Dietary  ^jestionnaire  focused  on  usual  intake, 
i«icti  could  be  (nfluancad  by  disease,  rather 
than  Z-l  years  previously 
Controlled  for  smoking  taut  not  total  energy 


«o  adjustment  for  confotnjing  factors 
■(smoking,  total  energy) 
rat  consuiption  not  assetsad  dirtctly 
Controls  widenient  gastroscopic  nm  so 
potentially  could  be  diseased  (i.e., 
mitclastiffeation  bias). 


Mo  relationship  with  indicators  of  dietary 


Controlled  tor  smoking  and  some  other 
confouiders  but  not  total  energy 
limited  dietary  assessment 


Controlled  for  smoking  and  some  other 
confounders  but  not  total  energy 
limited  dietary  assessment 
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Tablt  2--cantimiid 


ttf»rcnce 
(•uthor,  date) 

Study  Detign  and 

Population 

Objective 

Method  of  Oietary  ■aasurc 

type  of  cancer 

•esults 

Assessaent 

Itactur*,  t9M 

Case-control  410  CM*( 

Assess  dietary  factors  in 

Oucstionnaire  In  person  at  ■«■•  en 

«anal 

Viiael  fat  and  saturated  fat  asakly 

•seal  I  «ia« 

(•«f.  t3) 

60S  controls 

risli  of  renal  adeno- 

average  food  conswption  in  early 

•• 

associated  nith  risk,  Kith  and  nithout 

20-yeer  period  for  recall 

(population  based) 

carcinoaa 

1970*0 

adjustaant  for  energy 
Total  energy  not  associated 

(tell  controlled 

lea  participation  rate  (69X  for  cesee  Md  S9X 

for  controls) 

Mttttin,  1990 

Casa-control  (303  cases 

Aasess  ovarian  cancer 

Self-a*lnistered  questionnaire 

ovarian 

Total  ailk  consuiption  not  assoCfsted  alth 

Can  not  use  results  of  this  study  to  assess 

(l*f.  <4> 

•nd  606  controls 

risk  in  relationship  to 

Kith  66  food  itsBB  assessed  prior 

increased  ris^ 

risk  of  fst  cortstjiptien 

hospital <Md  for  non- 

■ilk  drinkin*  (lactose) 

to  onset  of  sinptaa* 

I 

Drinking  rfiole  ailk  refularly  associaied 

Authors  essuM  thst  leiele  ailk  is  a  aajor 

■alifnant  dtsaasss 

etth  increased  risk  coapered  Kith  drinkers 
of  ski*  snd  2X 

source  of  dietary  fat  Mong  aOjlts  (tut  di*t<t 
assess  cooking  ailk,  etc) 

Umm^r^. 

frospcctiv*  8006  NaMii 

To  assess  the  ii^act  of 

24  hours  diet  recall  intervia« 

eetsn/rettal 

Age-adjusted  aean  intake  of  fat  In  patients 

Not  adjuated  for  total  anargy  intake 

1990 

Japanas*  aan  a«M  46-6t 

fat  and  calciua  intaka  en 

alth  colon  cancer  Is  louer  than  that  of 

(«tf.  8S) 

at  th*  b*«iming  of  th* 
study  22  years  duration 

the  risk  of  developini 
cancer  in  each  targe- 
bouel  siteite 

non-cases  <P».05)  no  difference  betxeen 

rectal  cases  ana  non-cases. 

10  interaction  betueen  fat  and  cflcita 

intake 

ho  difference  In  aean  catciia  intake 

betaeen  colon  or  rectal  cancer  eases  versua 

■  .'--..-■ 

non-cases 
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Table  {--continued 


Reference 
(author,  date) 

Study  Design  and 
Poiutation 

abjective 

Method  of  Dietary  aeasure 

Type  of  cancer 

tesults 

Assessaent 

tlatery,  1990 
(•ef.  a6) 

Case-control  iihite 

■ales  froa  Utah  aged 

*S-7*; 

362  cases,  68S 

population- based 
controls 

cancer  risk  associated 
uith  fat  consuaed  during 
adolescent  years 

Food  fre<|jency  questionnaire- 
cosfiartd  reported  results  xith 
national  food  cons>j^>tion  trends  to 
assess  the  accuracy  of  the  dietary 
instruaent 

prostate 

Men  <tK>  cons>jied  a  high  fat  dies  as  adults 
were  at  a  slightly  increased  risk  of 
developing  aggressive  prostate  cancer  after 
adjustaent  for  adolescent  diet  (a**1.S. 
P'.OS)  lAereas  sen  who  ccnsuiad  a  high 
saturated  fat  diet  as  adolescents  wre  not 
at  increased  risk  of  developing  these 
tUBors  after  controlling  for  adult  diet. 

•ecall  bias  targe  factor 

Muttiple  canfoutders  not  adjusted  for  (only 
age  w<d  high  saturated  fat  diet  in  adolescent) 

total  energy  intake  not  adjusted 

torderline  significance 

niang,  1990 
(»»f.  87) 

Case-control  of  Chinese 
MMn  in  Shanghai  t  186 
cases,  186  hospital 
controls,  186 
neighbortMod  controls 

To  assess  the 

relationship  betueen  diet 
and  breast  cancer 

Diet  Histories 

Ireast 

Cases  have  a  significantly  greater  daily 
caloric  intake  than  controls.  *fter 
adjusting  for  the  total  energy  intake, 
increased  consmption  of  total  fat  is 
significantly  associated  uith  breast  cancer 
(M  is  1.7,  p  '.OS)  for  the  highest  vs 
loucst  quintite  of  fat  intake. 

Well-done  analysis. 

Major  confowtders  adjusted  for. 

(oth  hospital  and  neigl<borhoed  control  uaed. 

Slattery,  19M 
(*«f.  as) 

Case-control  •  Cases: 
119  feeales,  110  aales 
Controls:  204  feaales, 
180  aales 

To  assess  the 
relationships  of  pliysical 
activity  and  diet  to  the 

cancer  in  Utah. 

quantitative  food- frequency 
questionnaire 

colon 

Total  fat  intake  shoM  borderline  increase 
in  the  risk  for  colofi  cancer  in  aales  <0«  • 
2.1,  l>«:09)  and  fewales  (OB  «  2.0.  P«.09) 
betueen  highest  and  lowest  range  of  intake. 
Adjusted  for  age,  8MI  and  fiber  intake 

Total  energy  intake  not  adjusted  for. 
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Tab(*  2--cant<raMd 


l*f  crane* 
(Mitlwr,  datt) 

ttuOf  Owtfn  and 
repulatton 

Cbjtctiva 

Hatkod  of  Dietary  aaaaura 

Typ*  of  canear 

taauica 

Aaaaiiaant 

llUI<r,  1*90 

Ca**-cantrel  of 

to  imaatifata  tka 

a*lf-a*inlatarad  qjaatiemair* 

braaat 

tavara  atyplaa  and  bordarlina  carcinoaa  in 

Saall  aubtroi^;  findinf*  not  atatiatically 

<t*f.  •»> 

Canadian  Maan;  Caaaa: 

ralatton  batnaan  diat  and 

conaiatint  of  ;wa(  fra^janey  of 

aitu  Hara  diractly  asaociatad  witk  fra^jant 

aifnificani 

Ml  hIatalaoicaKr 

kUtolofic  typaa  of 

canataption  during  tk*  paat  yaar  of 

aa«t  fata  canataption  <ra*ult  net 

■   " 

eanftraad  ban(^  braaat 

banifn  braaat  diaaasa 

59  apacific  food  itaM 

atatiatically  *i«nificant:  0*  •  1.2  ;  Kt 

dIaMaa 

CI  o.n-ij.zi) 

Cantrala:  t«S  afa- 

i 

■atchad 

HarttM 

craaa-aaetlanal 

CO  avatuata  tk*  ralaiion 

canatapticn  by  provinca  aa* 

ractal  and 

a  poaitlva  corralation  batMan  aerbidity 

Total  anariy  not  adjuatad 

Su>ru-v«r«U, 

of  Spaniak  diat  to  ractal 

datarainad  frea  latlenal  ttatlatica 

colon 

and  aartality  and  total  lipid  eonavaption 

lifaatyta  confoi«id«r*  not  adjuatad  (aaokina. 

1990 

canear  aorbidity  and 

Inatituta  publication*  for  total 

■aa  faifd.  All  aorbidity  and  aortality 

ate) 

(•*f.  90) 

■or tall ty 

lipida,  total  aniaal  lata,  total 
v«**tabla  fata  (in  i/partan/doy) 

rata  (lala*,  faaalaa  and  total)  atioMd 
corralation  in  aicass  of  A   (p<.001> 
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21  CFR  Part  101 
IDocketNo.  91N-0095I 

RIN  0905-ABe7 

Food  Labeling:  Health  Claims  and 
Label  Statements;  Sodium/ 
Hypertension 

agency:  Food  and  Drug  Administration, 

mis. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
authorize  health  claims  on  food  labels 
and  labeling  that  state  that  a  low 
sodium  diet  is  associated  with  lower 
blood  pressure  in  some  people.  The 
agency  reviewed  the  relationship 
between  dietary  sodium  intake  and 
hypertension  under  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments).  On  the 
basis  of  this  review,  the  agency 
tentatively  concludes  that  there  is 
significant  scientific  agreement  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
and  that  the  strength  and  consistency  of 
the  publicly  available  scientific 
evidence  supports  such  claims.  The 
agency's  tentative  conclusion  is  based 
on  its  review  of  the  scientific  literature 
and  on  review  of  conclusions  and 
recommendations  provided  in  Federal 
government  and  other  authoritative 
documents. 

DATES:  Written  comments  by  February 
25, 1992.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  6  months 
following  its  publication  in  accordance 
with  requirements  of  the  1990 
amendments. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Anderson.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-266). 

Food  and  Drug  Administration.  200  C  St. 

SW..  Washington.  DC  20204.  202-472- 

5375. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8. 1990.  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535),  which  amended  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act).  The  1990  amendments,  in  part, 
authorize  the  Secretary  of  Health  and 


Human  Services  (the  Secretary)  to  issue 
regulations  authorizing  nutrient  content 
and  health  claims  on  the  label  or 
labeling  of  foods.  With  respect  to  health 
claims,  the  new  provisions  provide  that 
a  product  is  misbranded  if  it  bears  a 
claim  that  characterizes  the  relationship 
of  a  nutrient  to  a  disease  or  health- 
related  condition,  unless  the  claim  is 
made  in  accordance  with  the  procedures 
and  standards  established  under  section 
403(r)(l)(B)  of  the  act  (21  U.S.C. 
343(r)(l)(B)). 

Published  elsewhere  in  this  Federal 
Register  is  a  proposed  rule  to  establish 
general  requirements  for  health  claims 
that  characterize  the  relationship  of 
nutrients,  including  vitamins  and 
minerals,  herbs,  or  nutritional 
substances  (referred  to  generally  as 
"substances")  to  a  disease  or  health 
related  condition  on  food  labels  and  in 
labeling.  In  this  companion  document, 
FDA  has  tentatively  determined  that 
such  claims  would  be  justified  for 
dietary  supplements  as  well  as 
conventional  foods  only  if  the  agency 
determines  based  on  the  totality  of  the 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
that  there  is  significant  scientific 
agreement  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

The  1990  amendments  also  require 
(section  3(b)(l)(A)(ii),  (b)(l)(A)(vi),  and 
{b)(l)(A)(x))  that,  within  12  months  of 
their  enactment,  the  Secretary  shall 
issue  proposed  regulations  to  implement 
section  403(r)  of  the  act  (21  U.S.C. 
343(r)],  and  that  such  regulations  shall 
determine,  among  other  things,  whether 
claims  respecting  10  topic  areas, 
including  sodium  and  hypertension, 
meet  the  requirements  of  section 
403(r)(3)  of  the  act  (21  U.S.C.  343(r)(3)). 
In  this  document,  the  agency  will 
consider  whether  a  claim  on  food  or 
food  products,  including  conventional 
foods  and  dietary  supplements,  on  the 
relationship  between  sodium  and 
hypertension  would  be  justified  under 
the  standard  proposed  in  the  companion 
document  entitled  "Food  Labeling: 
General  Requirements  for  Health  Claims 
for  Food:  Proposed  Rule." 

B.  Sodium/Hypertension  Relationship 

1.  Hypertension 

Hypertension,  commonly  referred  to 
as  high  blood  pressure,  is  a  serious 
public  health  concern.  One  in  three 
adults  in  the  United  States  is 
hypertensive  (Ref.  85)  approximately  58 


million  adults  (Ref.  23).  Indi\  iduals  with 
high  blood  pressure  have  an  increased 
risk  of  developing  stroke,  heart  disease, 
and  several  types  of  kidney  disease 
(Refs.  43  and  62).  Heart  disease  and 
stroke  are  2  of  the  10  leading  causes  of 
death  in  the  United  States  (Ref.  43).  \n 
1988,  35.3  percent  of  all  deaths  were 
attributable  to  heart  disease  and  7.9 
percent  to  stroke  (Ref.  82). 

In  spite  of  improvements  in  the 
awareness  and  control  of  hypertension 
and  a  decline  in  related  mortality  rates 
for  heart  disease  and  stroke, 
hypertension  continues  to  be  a  serious 
public  health  problem.  Developing 
strategies  to  lower  blood  pressure  in  the 
general  population  remains  an  important 
public  health  goal  (Ref.  74). 

2.  Sodium  and  Salt 

Sodium  is  an  essential  nutrient  with  a 
variety  of  physiological  functions  (Ref. 
63).  It  is  the  major  electrolyte  of  blood 
plasma  and  other  noncellular  fluid  and 
is  essential  for  maintenance  of  fluid  and 
electrolyte  balance  within  the  body. 
Sodium  is  also  necessary  for  normal 
kidney  function,  nerve  conduction,  and 
muscle  contraction  (Ref.  7). 

Sodium  requirements  vary  with  age. 
physical  activity,  environmental  factors, 
and  pregnancy  status.  Estimates  have 
been  made  for  safe  minimum  daily 
requirements  for  sodium  in  healthy 
persons  taking  into  account  wide 
variations  in  climate  and  physicil 
activity  but  not  including  an  allowance 
for  large  or  prolonged  sweat  losses. 
These  estimates  range  from 
approximately  300  milligrams  (my)  per 
day  for  children  2  through  5  years  of  age 
to  500  mg  per  day  for  adults  over  18 
years  of  age  (Ref.  63).  In  the  United 
States,  sodium  is  generally  consumed 
well  in  excess  of  bodily  needs.  Dietary 
intake  estimates  range  from  3.000  to 
6.000  mg  per  day  (refs.  18.  34.  35.  and  43). 

3.  Relationship  Between  Sodiom  and 
Hypertension 

An  association  of  salt  intake  with  high 
blood  pressure  was  first  observed  in 
1904  (Ref.  1).  Since  then,  considerable 
experimental  evidence  linking  sodium 
intake  to  hypertension  has  accumulated 
(Ref.  14).  This  increasing  body  of 
evidence  resulted  in  public  health 
concerns  about  the  high  levels  of  sodium 
intake  in  the  U.S.  population  (Refs.  3.  9. 
11.  22.  43.  62.  63.  and  85).  Consequently, 
a  series  of  recommendations  for 
Americans  to  moderate  or  reduce  their 
sodium  consumption  have  been  made 
(Refs.  43.  62.  63.  and  85). 

Despite  widely  accepted 
recommendations  to  reduce  or  moderate 
sodium  intake,  estimating  the 
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effectiveness  of  sodium  restriction  in 
reducing  blood  pressure  has  proven 
difficult  because  high  blood  pressure 
has  many  causes,  and  blood  pressure 
levels  are  affected  by  many  factors.  The 
1990  amendments  require  FDA  to  review 
iind  evaluate  the  data  on  sodium  and 
hypertension  to  determine  whether 
health  claims  on  this  topic  are 
appropriate. 

C.  Sodium:  Regulatory  History 

Sodium  and  salt  have  long  regulatory 
histories.  Salt  (sodium  chloride)  has 
been  regulated  as  an  ingredient  (21  CFR 
100.140)  and  a  flavoring  (21  CFR  101.22). 
It  has  traditionally  and  historically  been 
regarded  as  a  generally  recognized  as 
safe  (GRAS)  substance  (21  CFR  182.1). 
Sodium  has  been  regulated  as  an 
essential  nutrient  (21  CFR  107.10.  21  CFR 
107.100,  and  current  21  CFR  101.9). 
However,  in  the  early  1980's,  concern 
over  high  sodium  consumption  led  to  the 
GRAS  safety  review  of  sodium  chloride 
(June  la  1982,  47  FR  26590)  and  to  FDA 
regulations  (June  18, 1982,  47  FR  26580; 
April  18, 1984,  49  FR  15510)  to  include 
sodium  content  information  on  nutrition 
labels  (current  21  CFR  101.9),  to  define 
descriptive  terms  for  "low  sodium"  and 
"reduced  sodium"  foods  (current  21  CFR 
101.13).  and  to  permit  sodium  labeling 
without  full  nutrition  labeling  on  foods 
used  to  regulate  sodium  intake  (21  CFR 
105.69). 

The  intent  of  these  regulations  was  to 
provide  guidelines  for  sodium  and  salt 
Idbeling  on  foods,  to  establish 
delinitions  for  descriptor  terms  useful  in 
labeling  foods  low  in  sodium  and  salt 
and  to  encourage  manufacturers  to 
provide  a  greater  number  and  variety  of 
low  sodium  foods.  The  emphasis  was  on 
developing  and  maintaining  policies 
appropriate  for  the  general  public  so 
that  consumers  could  structure  their 
diets  to  meet  individual  health  needs, 
and  so  that  medical  professionals  could 
better  manage  those  patients  requiring 
control  of  dietary  sodium  intake.  Two 
quotes  summarize  the  agency  position  in 
1982  to  198i.  The  first  refers  to  the 
general  public: 

Adult  intake  of  sodium  in  the  United  Slates 
is  in  excess  of  physiological  reeds,  and  it 
would  be  prudent  for  the  general  population 
to  reduce  sodium  intake  whenever  possible. 
The  role  of  excess  dietary  sodium  in  the 
development  of  hypertension  needs  to  be 
defined  more  clearly,  but  there  is  no  evidence 
that  a  moderate  reduction  in  sodium  intake 
for  the  general  public  would  have  any 
adverse  effects,  and  there  is  a  strong 
indication  that  such  a  reduction  would  be 
tjeneficiul  lo  a  lar^e  segment  of  the 
popuialion.  (47  FR  26580  at  26531.) 


The  second  quote  refers  to  that 
portion  of  the  U.S.  population 
predisposed  to  hypertension: 

Although  many  epidemiological  studies 
indicate  a  relationship  between  sodium 
intake  and  the  prevalence  of  hypertension, 
the  evidence  that  sodium  consumption  is  a 
major  factor  in  causing  hypertension  is  not 
fully  conclusive.  Nevertheless,  the  evidence 
is  strong  enough  for  most  members  of  the 
medical  and  scientiHc  community  to  conclude 
that  a  substantial  portion  of  the  U.S. 
population  which  is  predisposed  to 
hypertension  would  benefit  from  a  reduction 
in  dietary  sodium.  (47  FR  26580  at  26581.) 

In  the  Federal  Register  of  {une  18. 1982 
(47  FR  26590),  FDA  reviewed  the  GRAS 
status  of  sodium  chloride.  Regulatory 
action  was  deferred  until  the  agency 
could  assess  the  impact  of  sodium 
descriptor  and  labeling  regulations  and 
voluntary  efforts  of  manufacturers  to 
reduce  the  salt  and  sodium  content  of 
their  products.  It  was  recognized  that 
salt  occupies  a  unique  place  in  the  food 
supply  because  it  occurs  naturally  in 
foods,  has  a  wide  variety  of 
manufacturing  uses,  and  has  a  long 
history  of  direct  consumer  use  in  food 
preparation  and  at  the  table.  In  addition, 
the  level  of  dietary  sodium 
recommended  for  different  individuals 
varies  widely,  from  severe  sodium 
restriction  for  some  hypertensive 
patients,  to  moderate  restriction  for 
others,  to  general  recommendations  to 
reduce  sodium  intake  for  the  general 
public.  FDA  concluded  that  it  would  be 
impractical  to  set  upper  safe  limits  for 
salt  in  individual  foods,  and  that  it  was 
more  appropriate  to  provide  sodium 
content  information  than  to  try  to 
restrict  sodium  use.  In  the  years 
following  the  sodium  labeling  initiatives, 
FDA  has  taken  no  further  action  on  the 
GRAS  status  of  salt. 

Consideration  of  health  claims  for  a 
sodium  and  hypertension  relationship 
was  first  proposed  by  FDA  in  a 
reproposed  rule  on  health  messages 
published  on  Februarj'  13.  1990  (55  FR 
5176).  Sodium  and  hypertension  was 
proposed  as  one  of  six  possible  topics 
most  likely  to  be  suitable  for  health 
claims. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
supplementary  proposal  on  mandatory 
nutrition  labeling.  Reference  Daily 
Intakes  (RDI's).  and  Daily  Reference 
Values  (DRV's)  for  nutrients.  The 
proposed  DRV  for  sodium  is  2,400  mg. 
Also  in  this  issue  of  the  Federal 
Register,  FDA  is  proposing  a  revision  of 
nutrient  content  claims  that  include 
sodium  content  claims. 


D.  Evidence  Considered  in  Reaching  the 
Decision 

The  agency  has  reviewed  relevant 
scientific  evidence  on  sodium  and 
hypertension.  Federal  government 
documents  considered  include  the 
Surgeon  General's  Report  on  "Nutrition 
and  Health"  (Ref.  43).  the  U.S. 
Department  of  Agriculture's  (USDA)  and 
the  Department  of  Health  and  Human 
Services,  (DHHS)  "Nutrition  and  Your 
Health — Dietary  Guidelines  for 
Americans"  (Ref.  85),  the  National 
Institute  of  Health  (NIH),  National 
Heart,  Lurig,  and  Blood  Institute's 
(NHLBI)  "The  1988  Report  of  the  joint 
National  Committee  on  Detection. 
Evaluation,  and  Treatment  of  High 
Blood  Pressure"  (Ref.  38).  and  the  NIH/ 
NHLBI  Hypertension  Workshop  (Ref. 
103). 

The  agency  also  reviewed  additional 
documents  prepared  by  recognized 
scientific  bodies:  The  National  Academy 
of  Sciences/National  Research  Council's 
(NAS/NRC)  "Diet  and  Health- 
Implications  for  Reducing  Chronic 
Disease  Risk  "  (Ref.  62),  and  the  NAS/ 
NRC  "Recommended  Dietary 
Allowances"  (Ref.  63).  FDA  recently 
contracted  with  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB).  Life  Sciences  Research 
Office  (LSRO)  to  prepare  an 
independent  evaluation  of  the  available 
scientific  evidence  on  the  relationship 
between  sodium  and  hypertension.  The 
agency  has  also  considered  the  results 
of  this  "Sodium  and  Hypertension" 
review  (Ref.  108).  These  reports 
considered  the  weight  of  the  publicly 
available  scientific  evidence  up  until 
their  publication,  and  they  provided  a 
foundation  for  studies  published 
subsequently.  The  agency  considered 
the  results  of  animal  studies  to  the 
extent  that  they  clarified  human  studies 
or  suggested  possible  mechanisms  of 
action.  FDA  updated  the  evidence  in 
these  documents  by  reviewing  relevant 
human  studies  that  have  become 
available  since  1988.  The  agency 
evaluated  one  major,  multinational 
investigation  (Ref.  37),  four  clinical  trials 
(Refs.  44.  70,  79,  and  109),  and  three 
meta-analyses  (Refs.  100, 106,  and  107). 

To  ensure  that  its  review  of  relevant 
evidence  was  complete,  FDA  requested, 
in  the  Federal  Register  of  March  28, 1991 
(56  FR  12932).  scientific  data  and 
information  on  the  10  specific  topic 
areas  identified  in  section  3(b)(1)(A)  of 
the  1990  amendments.  The  topic  of 
sodium  and  hypertension  was  among 
the  10  subjects  on  which  the  agency 
requested  information. 
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E.  Comments  Received  in  Response  to 
FDA  Request  for  Scientific  Data  and 
Information 

FDA  received  13  comments  in 
response  to  the  Federal  Register  request 
for  data  and  information  about  the 
relationship  between  sodium  and 
hypertension  (56  FR  12932).  One 
comment  was  a  request  for  an  extension 
for  additional  time  for  comments,  and 
this  request  was  denied  because  of  the 
limited  time  available.  Several  provided 
comments  about  the  general  process  of 
writing  health  claims.  Others  expressed 
opinions  in  support  of  or  in  opposition  to 
sodium  reduction  or  health  claims  for 
sodium  and  hypertension.  Among  those 
taking  positions,  a  manufacturer  and  a 
trade  association  opposed  reducing 
sodium  intake  and  sodium /hypertension 
health  claims.  Reduced  sodium  intake 
and  sodium/hypertension  health  claims 
were  supported  by  a  professional  health 
association,  a  distributor  of  health 
foods,  and  a  foreign  government. 

Comments  from  a  trade  association 
stated  that  health  claims  were 
inconsistent  with  the  statutory 
requirements  of  the  act.  However,  this 
comment  was  contained  in  a  letter  that 
was  written  before  the  enactment  of  the 
1990  amendments  which  explicitly 
authorize  health  claims. 

Comments  from  a  State  department  of 
health,  an  association  of  State  and 
territorial  public  health  nutrition 
directors,  a  trade  association,  and  a 
distributor  of  health  foods  included 
support  for  the  1990  amendments  and 
the  Surgeon  General's  report  (Ref.  43). 
The  comments  favored  requiring 
significant  scientific  agreement  as  a 
precondition  to  a  health  claim  and 
suggested  that  FDA  should  authorize 
such  claims  only  if  other  nutrient  levels 
do  not  contradict  the  health  benefits 
from  the  substance.  These  comments 
said  that  such  claims  should  emphasize 
the  total  diet  rather  than  individual 
foods,  supplementation,  or  fortification. 
Some  expressed  concern  that  industry 
could  abuse  health  claims  or  that  the 
general  public  could  misinterpret  them. 
One  suggested  that  FDA  should  do  a 
literature  search  to  obtain  an  impartial 
selection  of  data  for  review.  Another 
emphasized  that  the  public  should 
continue  to  rely  on  modem  medicine  for 
the  cure  and  mitigation  of  diseases.  FDA 
believes  that  the  proposed  rule  is 
responsive  to  these  concerns. 

Comments  from  a  health  food 
distributor  and  a  professional  health 
association  made  recommendations 
about  levels  of  daily  .sodium  intake.  The 
health  food  distributor  advised  that 
adult  sodium  intake  should  not  exceed 
1.600  mg  per  day,  while  the  professional 


health  association  recommended  that 
adult  sodium  intake  should  not  exceed  3 
grams  (g)  (3,000  mg)  per  day.  In  this 
issue  of  the  Federal  Register,  as  stated 
above,  FDA  is  proposing  a  DRV  of  2.400 
mg  of  sodium  per  day.  Comments 
concerning  recommended  daily  sodium 
intakes  are  more  appropriately 
discussed  in  response  to  the 
establishment  of  a  DRV  for  sodium. 
Copies  of  these  two  comments  have 
been  placed  under  Docket  No.  90N-0134. 

A  distributor  of  health  foods 
recommended  a  two-tiered  approach  to 
establishing  the  maximum  amount  of 
sodium  that  a  food  could  contain  and 
still  bear  a  health  claim.  It  suggested  an 
absolute  value  (less  than  100  mg  of 
sodium  per  100  calories)  and 
recommended  a  secondary  criteria 
based  on  the  naturally  occurring  sodium 
levels  in  the  various  food  categories. 
The  health  food  distributor  emphasized 
the  importance  of  maintaining  standard 
levels  of  other  important  nutrients  and 
suggested  that  sodium/hypertension 
health  claims  would  be  misleading  on 
low  sodium  foods  if  other  ingredients  in 
the  food  caused  increased  hypertension. 
These  issues  have  been  addressed  in  the 
proposed  regulation  on  general 
requirements  for  health  claims 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Comments  from  a  trade  association 
suggested  that  health  claims  should  be 
national  in  scope  and  uniform 
nationwide,  and  that  FDA  should  not 
proceed  without  the  resources  to 
adequately  enforce  any  new  regulations. 
Under  the  1990  amendments,  regulations 
established  by  FDA  on  health  claims  are 
national  in  scope.  FDA  is  required  to 
prepare  appropriate  regulations  in 
response  to  the  congressional  mandate. 
The  agency  will  enforce  the  food 
labeling  regulations  to  the  best  of  its 
ability  with  the  resources  available. 

Comments  from  a  trade  association 
suggested  that  model  label  statements 
should  be  created  by  expert  advisory 
committees,  evaluated  through 
consumer  testing,  and  published  in  the 
Federal  Register  for  public  comment. 
Manufacturers  will  have  the  latitude  to 
develop  claims  that  meet  the 
requirements  of  the  rule.  FDA  has 
tentatively  decided  that,  under  the  act, 
the  appropriate  course  is  for  the  agency 
to  determine  the  requirements  that  a 
health  claim  must  meet.  In  this  and  other 
documents,  FDA  is  proposing  to 
authorize  health  claims  and  is  proposing 
a  model  claim.  FDA  is  inviting  public 
comment  on  that  model  claim  as  well  as 
on  the  proposed  rule. 

Comments  from  both  a  State  health 
department  and  a  health  food  distributor 


suggested  that  health  claims  should 
recognize  the  populations  affected,  refer 
to  other  factors  that  contribute  to  the 
disease,  and  emphasize  the  overall  die* 
and  lifestyle  and  not  overstate  the 
effectiveness  of  the  nutrient  or  allow 
short  descriptive  statements  separate 
from  the  total  health  claim.  As  discussed 
below  and  in  the  document  on  general 
principles  for  health  claims.  FDA's 
proposal  is  responsive  to  these 
concerns. 

Several  organizations  sent  in 
references  for  scientific  studies.  All 
recent  and  pertinent  studies  and 
comments  concerning  the  scientific 
evaluation  are  included  in  the  scientific 
review  and  summary  elsewhere  in  this 
document. 

A  comment  from  a  trade  association 
included  detailed  objections  to  the 
Surgeon  General's  report  (Ref.  43)  and 
the  NAS  report  (Ref.  62)  and  suggested 
that  the  documents  were  outdated, 
incorrect,  incomplete,  and  biased.  The 
comment  concluded  that  the  reports 
should  not  be  given  special 
consideration.  FDA  disagrees  with  these 
comments  and  believes  that  the 
documents  are  appropriate  for 
consideration. 

The  Canadian  Government  also 
submitted  a  comment,  outlining  its 
position  on  the  relationship  of  diet  and 
nutrients  to  disease.  The  position 
reflects  the  work  of  the  Canadian 
Scientific  Review  Committee  (the 
Committee)  (Ref.  84).  The  Committee 
reviewed  the  scientific  data  and 
recommended  that  the  sodium  content 
of  the  Canadian  diet  should  be  reduced. 
The  report  stated  that  there  were 
insufficient  data  to  support  a 
quantitative  recommendation.  However, 
it  concluded  that  a  reduction  in  current 
sodium  intakes  of  the  Canadian 
population  would  involve  no  risk. 
Canada  also  pointed  out  that  its  Food 
and  Drug  Act  expressly  prohibits  the 
sale  or  advertisement  of  foods 
represented  to  treat,  prevent,  or  cure 
hypertension  and  other  diseases. 

II.  Review  of  the  Scientific  Evidence 

A.  Introduction 

Definitions  of  hypertension  are 
related  to  both  contracting,  or  systolic 
blood  pressure  (SBP)  and  resting,  or 
diastolic,  blood  pressure  (DBP) 
measurements,  are  based  on 
correlations  with  risk  of  heart  disease 
and  stroke,  and  differ  by  organization 
and  purpose  (Refs.  4, 17,  27,  and  38). 
Currently,  individuals  with  SBP  greater 
than  or  equal  to  140  millimeters  of 
mercury  (mm  Hg)  or  DBP  greater  than  or 
equal  to  90  mm  Hg  or  currently  taking 
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antihypertensive  medication  are 
considered  hypertensive.  Those  with 
SBP  less  than  140  mm  Hg  and  DBP  less 
than  90  mm  Hg  are  considered 
normotensive  (Refs.  17,  38,  and  B3). 
"High  normal"  DBP  is  defined  as  DBP 
between  85  and  89  mm  Hg.  All 
definitions  are  currently  under  review 
by  the  NIH/NHLBI  Joint  National 
Committee. 

In  considering  the  scientific  evidence 
on  the  relationship  between  dietary 
sodium  intake  and  hypertension.  FDA 
reviewed  three  Federal  government 
documents  (Refs.  38,  43.  and  85),  a 
Federal  government  workshop  (Ref. 
103),  and  three  other  documents  from 
recognized  scientific  bodies  (Refs.  62,  63, 
and  108).  FDA  also  reviewed  the  human 
studies  that  have  become  available 
since  these  documents  were  written. 
The  agency  included  in  its  review 
English  language  reports  of  primary 
human  studies  involving  sodium  and 
hypertension  specifically.  FDA 
considered  review  articles  and  issues 
involving  hypertension  or  other 
nutrients  only  as  they  related  to  the 
primary  relationship  between  sodium 
and  hypertension. 

B.  Federal  Government  Documents 

1.  "The  1988  Report  of  the  Joint  National 
Committee  on  Detection,  Evaluation, 
and  Treatment  of  High  Blood  Pressure" 

"The  1988  Report  of  the  Joint  National 
Committee  on  Detection,  Evaluation, 
and  Treatment  of  High  Blood  Pressure  ' 
(Ref.  32)  noted  that  research  on 
hypertension  prevention  was  in 
progress,  and  that  recommendations  for 
ways  to  prevent  hypertension  could  not 
yet  be  made.  It  concluded  that 
population  studies  suggest  that  low 
sodium  intake,  weight  reduction,  and 
moderation  of  alcohol  consumption  may 
contribute  to  prevention  of  age- related 
increases  of  blood  pressure.  The  report 
noted  that  "high  sodium  intake  plays  a 
critical  role  in  maintaining  the  elevated 
blood  pressure  of  some  hypertensive 
patients  and  in  limiting  the  effectiveness 
of  certain  antihypertensive  drugs,"  and 
that  "some  patients  with  mild  or 
moderate  blood  pressure  elevation  may 
achieve  control  through  moderate 
sodium  restriction."  The  report  observed 
that  there  is  no  easy  way  to  identify 
specific  individuals  who  would  profit 
from  sodium  restriction  and  indicated 
that  moderate  sodium  intake 
(approximately  1,500  to  2,500  nig  per 
day)  produced  no  serious  adverse 
consequences. 


2.  "The  Surgeon  General's  Report  on 
Nutrition  and  Health,"  1968 

"The  Surgeon  General's  Report  on 
Nutrition  and  Health"  (Ref.  43)  observed 
that  epidemiological  studies  have  shown 
that,  in  populations  with  low  sodium 
intake,  blood  pressure  does  not  rise  with 
age,  and  that  populations  with  low 
blood  pressure  do  not  generally 
consume  much  salt.  The  report  noted 
that  the  correlation  between  salt  intake 
and  blood  pressure  is  not  consistent  in 
population  studies,  and  that  the 
associations  among  individuals  within  a 
population  have  been  less  consistent, 
which  may  be  due  to  methodological 
reasons. 

The  report  observed  that  long-term 
clinical  studies  have  shown  that  40 
percent  of  hypertensive  patients  and  30 
percent  of  mildly  hypertensive  patients 
could  control  their  blood  pressures  by 
reducing  sodium  intake  below  1,150  and 
1,720  mg  per  day,  respectively.  It  further 
noted  that  the  effect  of  sodium 
restriction  has  been  less  well  studied  in 
normotensive  populations  as  compared 
to  hypertensive  populations.  There  are 
fewer  studies  of  normotensive 
individuals,  and  the  studies  have  been 
small  in  size  and  short  in  duration.  A 
few  studies  have  indicated  that  dietary 
sodium  restriction  in  normotensive 
adults  or  infants  can  result  in  small 
blood  pressure  decreases. 

The  report  observed  that  intervention 
studies  have  suggested  that  sodium 
restriction  and  weight  control  can  be 
beneficial  in  helping  control 
hypertension  in  mildly  hypertensive 
individuals  who  have  discontinued  their 
antihypertension  medication. 

The  Surgeon  General's  Report  on 
Nutrition  and  Health"  concluded  that 
"(djietary  factors  that  clearly  contribute 
to  high  blood  pressure  include  obesity 
and  excessive  intake  of  sodium  and 
alcohol,"  and  that  "(sltudies  indicate  a 
relationship  between  a  high  sodium 
intake  and  the  occurrence  of  high  blood 
pressure  and  stroke." 

The  report  observed  that  the  average 
sodium  consumption  by  U.S.  adults 
(4.000  to  6,000  mg  per  day)  significantly 
exceeds  the  range  that  NRC  estimated  in 
1980  as  would  be  a  safe  and  adequate 
daily  intake  (1,100  to  3.300  mg).  It  noted 
that  there  is  no  easy  way  to  identify 
individuals  who  would  profit  from 
sodium  restriction,  and  that  some 
individuals  appear  to  respond  to  sodium 
restriction  and  are  considered  "salt- 
sensitive"  and  others  do  not  respond 
and  are  considered  "salt-resistant."  The 
report  observed  that  there  is  no 
practical  way  of  distinguishing  the  two 
groups  other  than  by  measuring  the 
blood  pressure  response  itself.  It 


concluded  that  moderate  reduction  of 
dietary  sodium  would  not  be  harmfiil 
and  might  be  of  significant  benefit  to 
that  portion  of  the  population  at  risk  of 
developing  hypertension.  TheTeport 
suggested  that  most  Americans  should 
consider  reducing  their  sodium  intake  by 
choosing  foods  with  less  sodium,  using 
less  sodium  in  food  preparation,  and 
adding  less  sodium  at  the  table. 

3.  "Nutrition  and  Your  Health— Dietary 
Guidelines  for  Americans,"  1990 

In  1990,  "Nutrition  and  Your  Health — 
Dietary  Guidelines  for  Americans"  (Ref. 
85)  made  seven  nutrition 
recommendations  for  the  U.S. 
population.  Among  other  suggestions,  it 
stated  that  Americans  should  "(ulse  salt 
and  sodium  in  moderation"  and 
recommended  that  Americans  choose 
foods  with  less  sodium,  use  less  sodium 
in  food  preparation,  and  add  less 
sodium  at  the  table. 

4.  Summary 

These  three  Federal  government 
documents  acknowledged  a  relationship 
between  sodium  intake  in  excess  of 
physiological  need  and  the  prevalence 
of  hypertension.  There  was  agreement 
that  limiting  dietary  sodium  may  benefit 
a  portion  of  the  population  with 
elevated  blood  pressures,  i.e.,  be  of 
benefit  for  some  hypertensive 
individuals.  Dietary  Guidelines  and  the 
Surgeon  General's  report  also  indicated 
that  in  addition  to  benefitting 
individuals  identified  as  hypertensive, 
moderation  of  dietary  sodium  might  also 
benefit  the  portion  of  the  normotensive 
population  at  risk  of  developing 
hypertension. 

C.  Federal  Government  "Workshop  on 
Salt  and  Blood  Pressure, "  1989 

On  November  1  and  2, 1989.  NHLBl 
sponsored  a  "Workshop  on  Salt  and 
Blood  Pressure"  to  review  the  scientific 
evidence  on  the  relationship  between 
sodium  and  blood  pressure,  to  consider 
the  variability  in  human  response,  to 
review  research  findings  relative  to 
clinical  and  public  health  policies,  and 
to  provide  recommendations  for  future 
research  (Ref.  103).  Three  articles  that 
resulted  from  this  workshop  (Refs.  109, 
111,  and  114)  are  discussed  elsewhere  in 
this  document.  Positions  and  opinions 
expressed  at  the  meeting  were  highly 
polarized  on  the  value  of  salt  restriction. 
A  wide  range  of  topics  was  presented, 
and  the  scientific  discussions  refiected 
the  controversy  surrounding  this  topic. 
Some  participants  at  the  conference 
supported  reducing  sodium  intake  and 
argued  that  the  relationship  is 
scientifically  supported  (Refs.  94.  97,  and 
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concluded  that  moderate  reduction  of 
dietary  sodium  would  not  be  harmfifl 
and  might  be  of  significant  benefit  to 
that  portion  of  the  population  at  risk  of 
developing  hypertension.  The  Tcport 
suggested  that  most  Americans  should 
consider  reducing  their  sodium  intake  by 
choosing  foods  with  less  sodium,  using 
less  sodium  in  food  preparation,  and 
adding  less  sodium  at  the  table. 

3.  "Nutrition  and  Your  Health— Dietary 
Guidelines  for  Americans,"  1990 

In  1990,  "Nutrition  and  Your  Health — 
Dietary  Guidelines  for  Americans"  (Ref.   ■ 
85)  made  seven  nutrition 
recommendations  for  the  U.S. 
population.  Among  other  suggestions,  it 
stated  that  Americans  should  "(ulsc  salt 
and  sodium  in  moderation"  and 
recommended  that  Americans  choose 
foods  with  less  sodium,  use  less  sodium 
in  food  preparation,  and  add  less 
sodium  at  the  table. 

4.  Summary 

These  three  Federal  government 
documents  acknowledged  a  relationship 
between  sodium  intake  in  excess  of 
physiological  need  and  the  prevalence 
of  hypertension.  There  was  agreement 
that  limiting  dietary  sodium  may  benefit 
a  portion  of  the  population  with 
elevated  blood  pressures,  i.e.,  be  of 
benefit  for  some  hypertensive 
individuals.  Dietary  Guidelines  and  the 
Surgeon  General's  report  also  indicated 
that  in  addition  to  benefitting 
individuals  identified  as  hypertensive, 
moderation  of  dietary  sodium  might  also 
benefit  the  portion  of  the  normotensive 
population  at  risk  of  developing 
hypertension. 

C.  Federal  Government  "Workshop  on 
Salt  and  Blood  Pressure. "  1989 

On  November  1  and  2, 1989.  NHLBl 
sponsored  a  "Workshop  on  Salt  and 
Blood  Pressure '  to  review  the  scientific 
evidence  on  the  relationship  between 
sodium  and  blood  pressure,  to  consider 
the  variability  in  human  response,  to 
review  research  findings  relative  to 
clinical  and  public  health  policies,  and 
to  provide  recommendations  for  future 
research  (Ref.  103).  Three  articles  that 
resulted  from  this  workshop  (Refs.  109, 
111,  and  114)  are  discussed  elsewhere  in 
this  document.  Positions  and  opinions 
expressed  at  the  meeting  were  highly 
polarized  on  the  value  of  salt  restriction. 
A  wide  range  of  topics  was  presented, 
and  the  scientific  discussions  reflected 
the  controversy  surrounding  this  topic. 
Some  participants  at  the  conference 
supported  reducing  sodium  intake  and 
argued  that  the  relationship  is 
scientifically  supported  (Refs.  94,  97,  and 


113).  that  many  hypertensives  are  "salt- 
sensitive"  (Ref.  95),  that  there  are  no 
negative  consequences  of  decreased 
sodium  intake  (Ref  98),  and  that  since 
the  target  population  cannot  be 
identified  easily  or  cheaply  (Ref  104).  a 
population  approach,  which  is  often 
used  for  nutrition  policies  (Ref  99),  is 
necessary  (Ref  104).  Some  indicated 
that  reductions  in  sodium  intake  are 
possible  because  interventions  have 
been  successful  and  have  made 
significant  contributions  to  treatment 
and  prevention  (Ref  98).  Others 
contended  that  only  expensive,  labor- 
intensive  interventions  with  highly 
motivated  participants  have  been 
successful  (Ref  105),  and  that  the  most 
pragmatic  approach  would  be  to  alter 
the  sodium  content  of  the  entire  food 
supply  (Refs.  102  and  105). 

Other  participants  opposed  reducing 
sodium  intake  and  contended  that  more 
research  is  necessary  because 
electrolytes  other  than  sodium  may 
affect  hypertension  (Ref  110).  Some 
indicated  that  sodium  restriction  affects 
people  in  very  different  ways,  and  that 
some  individuals  might  be  closer  to  a 
critical  deficit  of  extracellular  fluid  or 
might  have  more  difficulty  reconstituting 
losses  after  acute  salt-depleting  stress. 
They  argued  that  sodium  reduction 
should  be  used  only  for  individuals  at 
risk  and  for  those  in  whom  it  has  proven 
effective  (Ref  112).  Some  asserted  that 
long-term,  substantial  reductions  in 
sodium  intake  have  not  been 
successfully  achieved  in  comparative 
trials  (Ref  113). 

D.  Other  Documents  and  Statements 

1.  "Diet  and  Health — Implications  for 
Reducing  Chronic  Disease  Risk,"  1989 

The  NAS  "Diet  and  Health- 
Implications  for  Reducing  Chronic 
Disease  Risk"  (Ref  62)  observed  that 
cross-cultural,  epidemiological  studies 
show  that  blood  pressure  does  not 
increase  with  age.  and  that  there  is  a 
low  prevalence  of  hypertension  in 
populations  with  low  sodium  intake. 
However,  the  relationship  between  low 
sodium  intake  and  low  blood  pressure 
or  low  incidence  of  hjpertension  has 
been  less  consistent  in  epidemiological 
studies  within  individual  cultures.  The 
report  noted  that  INTERSALT.  a  large, 
multinational,  pooled  study,  showed 
both  a  small  but  significant  positive 
correlation  between  sodium  excretion 
and  mean  SBP  and  also  a  significant 
positive  correlation  between  sodium 
excretion  and  increases  in  blood 
pressure  that  occur  with  age  (Ref  37). 

The  report  observed  that  small,  short- 
term  clinical  studies  suggest  that  sodium 
restriction  is  related  to  reductions  in 


blood  pressure  in  normotensive 
individuals.  However,  these  results  have 
not  been  confirmed  in  long-term, 
prospective,  controlled  trials  in 
normotensive  populations. 

The  report  noted  that  animal  studies 
support  the  conclusions  from  human 
studies.  High  salt  intake  appears  to 
promote  the  development  of  high  blood 
pressure  in  some  animal  models, 
especially  when  renal  defects  reduce  the 
ability  of  the  kidney  to  excrete  salt.  The 
report  noted  that  these  findings  suggest 
that  high-salt  diets  in  combination  with 
reduced  sodium  excreticm  may  be 
related  to  the  development  of 
hypertension  in  humans.  It  further  noted 
that,  once  high  blood  pressure  is 
induced  by  high  sodium  intake,  it  cannot 
necessarily  be  reversed  by  resumption 
of  a  moderately  low  intake,  due 
ptvbably  to  irreversible  changes  in  the 
kidney. 

"Diet  and  Health — Implications  for 
Reducing  Chronic  Disease  Risk" 
concluded  that:  "[bjlood  pressure  levels 
are  strongly  and  positively  correlated 
with  the  habitual  intake  of  salt,"  and 
that  "the  weight  of  evidence  supports 
the  contention  that  intake  of  sodium  is 
an  important  factor  in  the  occurrence  of 
hypertension."  The  report  recommended 
that  total  daily  salt  intake  should  be  not 
greater  than  6  g  (2,400  mg  sodium),  with 
a  possible  future  goal  of  4.5  g  salt  (1.800 
mg  sodium).  It  suggested  reducing  salt 
and  sodium  intake  by  choosing  low 
sodium  foods  and  using  less  sodium  in 
food  preparation  and  at  the  table.  The 
report  observed  that  there  is  a  wide 
variability  in  genetic  susceptibility  to 
salt-induced  hypertension,  that  some 
people  are  more  salt-responsive  ("salt- 
sensitive")  than  others,  and  that  there  is 
no  reliable  way  to  identify  individuals  in 
the  population  who  would  benefit  from 
sodium  restriction.  It  concluded  that 
limiting  dietary  sodium  may  be  of 
significant  benefit  to  that  portion  of  the 
population  at  risk  of  developing 
hypertension  and  noted  that  the 
recommended  intake  levels  would  not 
be  harmful  to  the  general  public. 

2.  "Recommended  Dietary  Allowances," 
1989 

"Recommended  Dietary  Allowances." 
10th  Edition  (Ref  63)  noted  that: 
"(sjustained  overconsumption  of 
sodium,  particularly  as  salt,  has  been 
related  to  development  of  hypertension 
in  sensitive  individuals."  It  supported 
the  recommendation  of  the  NAS  Report 
to  limit  daily  sodium  intake  to  2,400  mg. 
It  noted  that  500  mg  sodium  per  day  is  a 
safe  minimum  intake  for  adults,  and  that 
there  is  no  known  advantage  in 
consuming  large  amounts  ot  sodium. 


3.  "Dietary  Sodium  Chloride  and  Blood 
Pressure,"  1991 

FASEB  recently  prepared  an 
independent  evaluation  of  the  available 
scientific  evidence  on  the  relationship 
between  sodium  and  hypertension  (Ref 
108).  The  FASEB  report  concluded  that 
the  association  between  increased 
sodium  or  salt  intake  and  increased 
blood  pressure  is  due  to  sodium  and 
chloride  in  combination,  and  that  the 
increase  is  mitigated  by  the  presence  of 
potassium  and  calcium  ions.  It  indicated 
that  the  most  convincing  evidence 
comes  both  from  studies  across 
populations  and  from  controlled  clinical 
trials  which  have  shown  a  small, 
significant  positive  correlation  between 
dietary  sodium  chloride  intake  and 
blood  pressure  for  hypertensive  and 
normotensive  individuals. 

The  FASEB  report  noted  that  studies 
within  populations  have  been 
inconclusive  or  have  shown  a  low 
correlation.  The  report  noted  that  there 
was  little  long  term  information  about 
the  effect  of  dietary  sodium  intake  on 
the  development  of  hypertension,  and 
that  the  available  data  have  been 
inconclusive.  The  report  concluded  that 
observational  data  and  intervention 
trials  document  a  small,  but  consistent 
effect  of  dietary  sodium  chloride  on 
blood  pressure. 

4.  Summary 

There  is  general  agreement  among  the 
three  authoritative  documents  that  there 
is  a  relationship  between  sodium  intake 
and  hypertension. 

E.  Review  of  the  Scientific  Evidence 
Since  the  Authoritative  Reports 

1.  INTERSALT,  1968 

INTERSALT  (Ref  37)  was  a  large, 
multinational  investigation  of  the 
relationship  between  electrolytes, 
including  sodium,  and  blood  pressure 
(Table  1).  The  intent  was  to  apply  hi^y 
standardized  methods  across  varied 
populations,  to  examine  the  major 
confounding  factors,  and  to  evaluate  the 
relationships  in  individuals  (Ref  64). 
The  study  involved  10.079  adulu  in  52 
population  centers  around  the  world 
(Refs.  37.  50  through  54,  58.  5a  and  64). 
Within-individual  variability  in  sodium 
excretion  was  estimated  using  data  from 
a  random  sampling  (8  percent)  of 
individuals  who  provided  two  24-hour 
urine  collections.  The  within-center  data 
were  pooled,  and  a  statistically 
significant  relationship  between  sodium 
intake  and  increased  SBP  was  reported. 
A  relationship  between  sodium  intake 
and  DBP  was  significant  under  some 
analysis  conditions  and  not  others. 
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Similar  results  were  found  when  the 
data  were  analyzed  by  gender  and  by 
age  (Ref.  51).  and  when  the 
normotensive  population  was 
considered  independently  (Ref.  50). 

The  across-center  data  analysis 
considered  relationships  between 
sodium  intake  and  blood  pressure  and 
between  sodium  intake  and  trends  in 
blood  pressure  with  age.  The  data  were 
analyzed  with  and  without  four  isolated 
population  centers,  two  Brazilian  Indian 
(Yanomamo  and  Xingu).  the  Papua  New 
Guinean.  and  the  Kenyan.  These  four 
centers  had  exceptionally  low  median 
sodium  intakes  (ranging  from  5  to  1.180 
mg  per  24  hours)  and  the  lowest  average 
blood  pressures  of  all  52  centers  (SBP  of 
103  mm  Hg.  DBF  of  63  mm  Hg)  (Ref.  58). 
The  relationship  between  sodium  intake 
and  blood  pressure,  across  centers,  was 
strongly  dependent  on  the  inclusion  or 
exclusion  of  these  four  populations. 
When  these  populations  were  included, 
the  relationship  between  sodium  intake 
and  blood  pressure  was  positive  and 
significant.  Results  were  negative  and 
significant  or  inconclusive  when  these 
four  populations  were  excluded  from  the 
analysis.  The  relationship  between 
sodium  intake  and  trends  in  blood 
pressure  with  age  was  positive  and 
significant  under  all  analysis  conditions. 
The  four  centers  with  exceptionally  low 
sodium  intakes  had  little  or  no  upward 
slope  of  blood  pressure  with  age  and 
low  prevalence  of  hypertension  (5 
percent  in  Kenya,  absent  in  remaining 
three  centers)  (Ref.  58).  The  Yanomanu 
Indians  consumed  as  little  as  1  mg  of 
sodium  in  24  hours  and  appeared 
healthy  and  physically  active  with  no 
evidence  of  malnutrition  or  protein 
deficiency  (Ref.  59). 

The  INTERSALT  Cooperative 
Research  Group  analysis  included 
adjustments  for  age.  sex.  potassium 
excretion,  body  mass  index,  and  alcohol 
intake.  The  group  estimated  that  an 
average  sodium  reduction  of  100 
millimole  (mmol)  per  day  (2.300  mg 
sodium)  would  correspond  to  an  average 
reduction  in  SBP  and  DBP  of  2.2  mm  Hg 
and  0.1  mm  Hg,  respectively,  on  a 
population  basis.  In  addition,  assuming 
a  cumulative  effect  over  time,  the  group 
estimated  the  difference  that  this  2,300 
mg  reduction  in  sodium  would  have  on 
the  age-related  increase  in  blood 
pressure  that  is  characteristic  of 
Western  populations.  It  calculated  that 
the  average  blood  pressure  would 
increase  more  slowly  and.  after  30  years 
(from  25  to  55  years  of  age),  would  be  9.0 
mm  Hg  (SBP)  and  4.5  mm  Hg  (DBP) 
lower  than  it  would  have  been  with  a 
diet  higher  in  sodium.  The  INTERSALT 
Cooperative  Research  Group  concluded 


that  even  these  small  changes  in  blood 
pressure  could  result  in  important  public 
health  benefits  when  applied  to  the 
population  as  a  whole. 

In  recent  years,  there  have  been  many 
published  opinions  on  the  INTERSALT 
Endings.  In  reviewing  the  totality  of 
publicly  available  scientific  evicknce, 
FDA  also  included  these  articles  and 
considered  the  INTERSALT  findings  in 
this  total  context.  The  arguments  were 
similar  to  those  expressed  at  the 
government  workshop  discussed  above. 
Several  authors  supported  sodium 
restriction  and  emphasized  the 
predicted  benefits  on  a  population  basis 
(Refs.  52,  60.  69.  75,  111.  and  114).  Two 
authors  objected  to  sodium  restriction, 
contended  that  it  is  unclear  whether  the 
relationship  is  nonexistent  or  small  with 
negligible  benefit,  and  expressed 
concern  about  potential  adverse  effects 
of  sodium  restriction  (Refs.  90  and  120). 

The  Stamlers,  et  al.  (Refs.  69  dnd  114) 
used  the  INTERSALT  data  (Ref.  37)  to 
estimate  that  the  2.2  mm  Hg  reduction  in 
SBP  would  correspond  to  a  4  percent 
reduction  in  coronary  mortality  and  a  6 
percent  reduction  in  stroke  mortality,  or 
12,000  fewer  U.S.  deaths  each  year  for 
people  in  the  age  range  from  45  to  64. 
They  estimated  that  the  9  mm  Hg 
reduction  in  the  expected  increase  in 
blood  pressure  from  age  25  to  55  would 
correspond  to  a  16  percent  reduction  in 
deaths  from  coronary  heart  disease 
(CHD)  and  a  23  percent  reduction  in 
deaths  from  stroke.  R.  Stamler  estimated 
that  85  percent  of  the  American ' 
population  have  some  risk  for  mortality 
associated  with  blood  pressure  levels 
(Ref.  114). 

2.  Clinical  Trials  (Tdble  2) 

Many  of  the  studies  considered 
involved  hypertensive  subjects.  Dustan 
and  Kirk  (Ref.  121)  investigated  sodium 
depletion  (210  mg  sodium  per  day]  and 
loading  (varied  by  body  weight,  added 
90  mg  sodium  per  kilogram  (kg)  per  day) 
in  31  hypertensive  and  84  normotensive 
subjects.  The  authors  reported  that  in 
hypertensives  and  some  normotensives, 
mean  arterial  blood  pressure  fell  with 
sodium  depletion  and  rose  with  sodium 
loading.  In  other  normotensives,  blood 
pressure  remained  stable  throughout. 
The  study  phase  was  very  short  (4  days 
sodium  depletion,  and  3  days  sodium 
loading),  and  the  sodium  loading  was 
administered  intravenously  which 
introduced  additional  uncontrolled 
variability.  In  addition,  the  sodium 
depletion  regime  was  very  extreme, 
allowing  only  210  mg  sodium  per  day. 

Lasaridis  et  al.  (Ref  55)  studied  the 
responses  of  18  (10  male,  8  female) 
hypertensive  patients  to  controlled  diets 
low  (1,150  mg  per  day)  and  high  (4,600 


mg  per  day)  in  sodium.  Average  supine 
blood  pressure  rose  significantly  (6.7 
mm  Hg).  Average  standing  blood 
pressure  rose  (5.0  mm  Hg),  but  the 
increase  was  not  significant.  The  study 
size  (18  subjects)  was  small. 

The  Australian  National  Health  and 
Medical  Research  Council  Dietary  Salt 
Study  Management  Committee  (Ref  44) 
conducted  an  8-week,  double  blind, 
placebo-controlled  infervfention  study 
with  103  (86  male.  17  female)  mildly 
hypertensive  subjects  (DBP:  90  to  100 
mm  Hg).  Lower  and  statistically 
significant  decreases  in  SBP  (average 
decrease  of  6.1  versus  0.6  mm  Hg)  and 
DBP  (average  decrease  of  3.7  versus  0.9 
mm  Hg)  were  observed  in  the  low 
sodium  intake  group  (1.840  mg  sodium 
per  day)  as  compared  to  the  normal 
sodium  intake  group  (3,680  mg  sodium 
per  day).  A  large  range  of  variation  in 
individual  response  was  observed  but 
not  tonfirmed. 

The  Australian  National  Health  and 
Medical  Research  Council  Dietary  Salt 
Study  Management  Committee  (Ref  45) 
continued  the  intervention  study  into  a 
crossover  design.  Eighty  eight  (73  male.  15 
female)  subjects  continued  into  the 
second  phase  of  the  study.  Similar 
decreases  in  SBP  (average  decrease  of 
6.0  versus  0.1  mm  Hg)  and  DBP  (average 
decrease  of  4.1  versus  0.4)  were 
observed  for  the  low  and  high  sodium 
intake  groups  when  the  data  were 
analyzed  as  a  parallel  design  identical 
to  that  of  the  first  study  (Ref  44).  When 
individual  response  was  considered  in 
accordance  with  the  crossover  design  of 
this  second  study,  the  average  reduction 
was  3.6  mm  Hg  (SBP)  and  2.1  mm  Hg 
(DBP)  in  the  placebo  phase  (1,840  mg 
dietary  sodium  per  day)  versus  the  diet 
phase  (1.840  mg  dietary  sodium  plus 
1.840  mg  sodium  chloride  tablets  per 
day). 

Koopman  et  al.  (Ref  76)  conducted  an 
intervention  trial  in  28  mild  to  moderate 
hypertensives  (average  initial  SBP  of 
144.5  mm  Hg  and  DBP  of  95.4  mm  Hg)  to 
encourage  reduced  sodium  diets  through 
dietary  counseling  and  feedback  from 
results  from  urinary  sodium  excretion. 
At  the  end  of  18  months,  the  average 
sodium  had  decreased  by  510  mg  per  24 
hours  (from  3.590  to  3.080  mg). 
accompanying  average  decreases  in  SBP 
of  3.7  mm  Hg  and  in  DBP  of  4.0  mm  Hg. 
In  general,  over  the  18  months,  the 
sodium  intake  and  blood  pressure 
decreased  over  the  first  6  months  and 
then  remained  at  the  lower  levels  for  the 
rest  of  the  trial  period.  Four  subjects 
dropped  out  because  of  high  blood 
pressure.  This  was  a  small  study  (18 
subjects)  with  no  untreated  control 
group  (CG). 
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mg  per  day)  in  sodium.  Average  supine 
blood  pressure  rose  significantly  (6.7 
mm  Hg).  Average  standing  blood 
pressure  rose  (5.0  mm  Hg).  but  the 
increase  was  not  signiHcant.  The  study 
size  (18  subjects)  was  small. 

The  Australian  National  Health  and 
Medical  Research  Council  Dietary  Salt 
Study  Management  Committee  (Ref.  44) 
conducted  an  8-week,  double  blind, 
placebo-controlled  intervention  study 
with  103  (86  male.  17  female)  mildly 
hypertensive  subjects  (DBP:  90  to  100 
mm  Hg).  Lower  and  statistically 
signincant  decreases  in  SBP  (average 
decrease  of  6.1  versus  0.6  mm  Hg)  and 
DBP  (average  decrease  of  3.7  versus  0.9 
mm  Hg)  were  observed  in  the  low 
sodium  intake  group  (1,840  mg  sodium 
per  day)  as  compared  to  the  normal 
sodium  intake  group  (3,680  mg  sodium 
per  day).  A  large  range  of  variation  in 
individual  response  was  observed  but 
not  Confirmed. 

The  Australian  National  Health  and 
Medical  Research  Council  Dietary  Salt 
Study  Management  Committee  (Ref.  45) 
continued  the  intervention  study  into  a 
crossover  design.  Eighty  eight  (73  male.  15 
female)  subjects  continued  into  the 
second  phase  of  the  study.  Similar 
decreases  in  SBP  (average  decrease  of 
6.0  versus  0.1  mm  Hg)  and  DBP  (average 
decrease  of  4.1  versus  0.4)  were 
observed  for  the  low  and  high  sodium 
intake  groups  when  the  data  were 
analyzed  as  a  parallel  design  identical 
to  that  of  the  first  study  (Ref.  44).  When 
individual  response  was  considered  in 
accordance  with  the  crossover  design  of 
this  second  study,  the  average  reduction 
was  3.6  mm  Hg  (SBP)  and  2.1  mm  Hg 
(DBP)  in  the  placebo  phase  (1.840  mg 
dietary  sodium  per  day)  versus  the  diet 
phase  (1.840  mg  dietary  sodium  plus 
1.840  mg  sodium  chloride  tablets  per 
day). 

Koopman  et  al.  (Ref.  76)  conducted  an 
intervention  trial  in  28  mild  to  moderate 
hypertensives  (average  initial  SBP  of 
144.5  mm  Hg  and  DBP  of  95.4  mm  Hg)  to 
encourage  reduced  sodium  diets  through 
dietary  counseling  and  feedback  from 
results  from  urinary  sodium  excretion. 
At  the  end  of  18  months,  the  average 
sodium  had  decreased  by  510  mg  per  24 
hours  (from  3.590  to  3,080  mg). 
accompanying  average  decreases  in  SBP 
of  3.7  mm  Hg  and  in  DBP  of  4.0  mm  Hg. 
In  general,  over  the  18  months,  the 
sodium  intake  and  blood  pressure 
decreased  over  the  first  6  months  and 
then  remained  at  the  lower  levels  for  the 
rest  of  the  trial  period.  Four  subjects 
dropped  out  because  of  high  blood 
pressure.  This  was  a  small  study  (18 
subjects)  with  no  untreated  control 
group  (CO). 
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In  another  study  of  mildly 
hypertensive  subjects.  Lufl  et  al.  (Ref. 
79)  used  a  placebo  controlled,  crossover 
study  design  to  investigate  sodium 
effects  on  blood  pressure  of  10  mildly 
hypertensive  (SBP  >  140  mm  Hg  or  DBP 
>  90  mm  Hg)  and  10  normotensive  (SBP 
<  140  mm  Hg  and  DBP  <  90  mm  Hg) 
subjects  (10  male,  10  female)  (10  black. 
10  white).  Sodium  chloride  (1,810  mg 
sodium  per  day)  or  sodium  bicarbonate 
(1.810  mg  sodium  per  day)  supplements 
were  supplied  with  a  controlled  basal 
diet  (1,380  mg  sodium  per  day).  During 
the  sodium  chloride  intake  period,  no 
statistically  significant  change  in  blood 
pressure  was  observed  in  either  the 
mildly  hypertensive  or  the  normotensive 
group.  The  SBP  of  the  mildly 
hypertensive  group  was  decreased  by  5 
mm  Hg  during  the  sodium  bicarbonate 
intake  period.  The  population  size  was 
small  (2  groups  of  10  subjects). 

In  another  study  involving  20  (11  male. 
9  female)  (5  black.  15  white)  mild 
hypertensives  (DBP:  90  to  110  mm  Hg). 
MacGregor  et  al.  (Ret  122)  investigated 
blood  pressure  response  in  a  crossover 
study  involving  three  levels  of  sodium 
intake  determined  by  urinary  excretion 
(1,130  mg,  2,480  mg,  and  4,370  mg  sodium 
per  24  hours).  Blood  pressure  increased 
stepwise  with  sodium  intake  (SBP:  147, 
155,  and  183  mm  Hg,  DBP  91,  95.  and  100 
mm  Hg).  The  differences  were 
statistically  significant  and  were  not 
affected  by  the  order  of  sodium  intake. 

Several  studies  involved 
normotensive  subjects.  In  addition  to  the 
two  studies  considered  above  (Refs.  79 
and  121),  Mascioli  et  al.  (Ref.  109) 
conducted  a  double  blind,  placebo 
controlled,  crossover  study  involving  48 
(79  percent  male)  (1  black,  47  white) 
normotensive  (SBP  <  150  mm  Hg;  DBP 
80  to  89  mm  Hg:  not  on  antihypertensive 
medication  or  diagnosed  as 
hypertensive)  subjects,  randomized  into 
two  groups,  ingesting  sodium  capsules 
(2,210  mg  sodium  per  day)  or  a  placebo 
in  addition  to  a  low  sodium  diet 
(monitored  as  less  than  805  mg  sodium 
per  8-hour  overnight  urine  collection).  In 
65  percent  of  the  participants,  SBP  was 
higher  during  the  sodium  chloride  intake 
period  than  during  the  placebo  period 
(Group  1:  4.3  mm  Hg  higher,  128.4  versus 
122.1  mm  Hg;  Group  2:  2.8  mm  Hg  higher, 
121.4  versus  118.5  mm  Hg).  In  69  percent 
of  the  participants.  DBP  was  higher 
during  the  sodium  chloride  intake  period 
than  during  the  placebo  period  (Group  1: 
2.7  mm  Hg  higner,  78.8  versus  76.1  mm 
Hg;  Group  2: 1.8  mm  Hg  higher,  78.5 
versus  76.6  mm  Hg).  The  study  used 
timed,  overnight,  8-hour  urine  excretion 
to  as«sess  adherence  to  low  sodium  diet. 


Mtabaji  et  al.  (Ref.  80)  investigated 
blood  pressure  response  to  salt  intake  in 
30  normotensive,  black  male 
Tanzanians.  In  the  group  on  the  low 
sodium  diet  (1,200  mg  per  24  hours),  the 
average  mean  arterial  blood  pressure 
decreased  from  87  to  81  mm  Hg, 
whereas,  in  the  group  on  the  high 
sodium  diet  (7.750  mg  per  24  hours),  the 
average  mean  arterial  blood  pressure 
increased  from  86  to  89  mm  Hg.  The  high 
sodium  diet  phase  was  excessively  high 
in  sodium  (7.750  mg  per  day). 

Three  studies,  from  Scotland  (Ref.  41). 
Japan  (Ref.  71),  and  Belgium  (Ref.  42). 
were  cross  sectional.  The  Scottish  heart 
health  study  (Ref.  41)  investigated  the 
relationship  of  blood  pressure  to  sodium 
in  7,354  (3.754  male.  3.600  female)  free- 
living  subjects  from  22  districts  in 
Scotland.  The  study  concluded  that 
there  was  a  weak,  positive  correlation 
between  sodium  and  SBP  (males:  OJOZS. 
females:  0.055)  and  between  sodium  and 
DBP  (males:  0.026.  females:  0.052)  in 
both  sexes.  Sodium  intake  was  nol 
independently  significant  after 
multivariant  analysis.  Single  sodium 
measurements  in  cross  sectional  studies 
do  not  assess  previous  or  habitual 
sodium  intake  habits. 

Takemori  et  al.  (Ref.  71)  considered 
sodium  intake  and  blood  pressure 
response  in  7.441  Japanese  females  from 
88  urban  (3933  subjects)  and  81  rural 
(3,508  subjects)  municipalities  including 
all  prefectures  in  Japan.  The  authors 
concluded  that  an  increase  of  2.300  mg 
sodium  per  day  was  related  to  an 
increase  in  SBP  of  4.5  mm  Hg  [urban:  4.1 
mm  Hg:  rural:  4.9  mm  Hg)  and  to  an 
increase  in  DBP  of  1.6  mm  Hg  (urban:  1.2 
mm  Hg:  rural:  2.0  mm  Hg).  Spot  urine 
and  predictive  equations  were  used  to 
estimate  24-hour  sodium  which  added 
uncertainty  to  the  results. 

Staessen  et  al.  (Ref.  42)  conducted  a  5- 
year.  cross  sectional,  intervention  trial 
in  two  Belgian  towns  (12,000  and  9,000 
inhabitants).  A  mass  media  campaign  to 
avoid  salt  was  implemented  in  one  of 
the  two  towns,  and  the  second  town 
received  no  information  and  served  as  a 
control.  Data  from  a  random  sampling  of 
777  males  and  733  females  were 
analyzed.  There  were  decreases  in 
average  urinary  sodium,  SBP,  and  DBP 
for  men  in  the  intervention  town,  and 
the  trends  in  the  control  town  were  not 
significantly  different.  In  women, 
sodium  decreased  in  the  inter\'ention 
town  and  increased  in  the  control  town; 
whereas  SBP  and  DBP  decreased 
similarly  in  both  towms.  No  conclusions 
about  the  relationship  between  sodium 
intake  and  blood  pressure  could  be 
made.  There  was  a  large  range  of 
variability  in  the  results,  and  no 


independent  assessment  was  made  of 
what  information  was  available  to 
inhabitants  in  the  control  town. 

Three  of  the  studies  were  intervention 
trials.  Stamler  et  al.  (Ref.  70)  conducted 
a  5-year,  dietary,  multiple  inter\ention 
trial  involving  201  subjects  with  high 
normal  blood  pressure  (DBP:  80  to  89 
mm  Hg).  The  inter\ention  group  (IG) 
was  encouraged  to  reduce  alcohol  and 
sodiuin  intakes  (goal:  1,800  mg  sodium 
per  day  or  less),  reduce  weight,  and 
increase  physical  activity.  The 
intervention  group  significantly  modified 
their  behavior  in  three  of  these  four 
categories  relative  to  the  control  group 
(CC).  increased  frequent,  moderate 
physical  activity,  weight  reduction,  and 
sodium  reduction  (IG:  drop  of  25  percent 
from  3980  to  3040  mg  sodium  per  day; 
CG:  drop  of  6  percent  from  4.3O0  to  4.060 
mg  sodium  per  day).  Both  groups 
showed  similar  reductions  in  alcohol 
consumption.  After  5  years,  the 
incidence  of  hypertension  (IG:  9  percent; 
CG:  19  percent),  the  average  SBP  (IG: 
decrease  of  2.6  mm  Hg  from  122.5  to 
119.8  mm  Hg:  CG:  decrease  of  1.3  mm  Hg 
from  122.7  to  121.5  mm  Hg).  andthe 
average  DBP  (IG:  decrease  of  1 J  mm  Hg 
from  82.5  to  81.2  mm  Hg;  CG:  decrease  of 
0.1  mm  Hg  from  82^  to  82.5  mm  Hg) 
were  significantly  lower  in  the  IC  as 
compared  to  the  CG.  After  multiple 
regression  analysis,  the  independent 
effect  of  reduced  sodium  intake  on 
lowering  blood  pressure  was  not 
statistically  significant  Appropriate 
statistical  tools  were  used  to  assess  the 
effect  however,  the  analysis  was 
complicated  due  to  the  four 
simultaneous  interventions. 

The  Hypertension  Prevention  Trial 
Research  Group  (Ref.  124)  conducted  a 
dietary  counseling  intervention 
involving  841  subjects  randomized  into 
four  intervention  groups  and  a  control. 
The  four  interventions  involved  dietary 
counseling  to  encourage  reduced 
calories,  reduced  sodium,  reduced 
sodium  and  calories  in  combination,  and 
reduced  sodium  and  increased 
potassium.  Sodium  and  blood  pressure 
were  reduced  in  all  groups,  including  the 
control  group.  In  the  sodium  only 
intervention  group,  sodium  was  reduced 
significantly  at  6  months  and  marginally 
at  3  years.  Blood  pressure  was  generally 
lower  in  the  sodium  only  intervention 
group  than  in  the  control  group,  but  the 
decreases  were  not  statistically 
significant. 

The  Trials  of  Hypertension  Prevention 
(TOHP)  Collaborative  Research  Group 
(Ref.  123)  investigated  seven 
nonpharmacological  interventions 
(weight  loss  and  exercise;  sodium 
restriction:  stress  management:  and 
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supplementation  with  four  nutrients: 
calcium,  magnesium,  potassium,  and  fish 
oil)  relative  to  a  control  population,  in 
2.182  subjects  with  high  normal  blood 
pressure  (DBP:  80  to  89  mm  Hg).  After  18 
months,  there  was  a  39  percent 
reduction  in  sodium  in  the  sodium 
restriction  population,  and  SBP  and  DBP 
were  reduced  by  1.5  and  0.8  mm  Hg. 
respectively.  The  authors  concluded  that 
weight  loss  and  sodium  restriction  were 
the  most  promising  nonpharmacological 
interventions. 

3.  Meta-Analyses 

FDA  evaluated  five  meta-analyses 
(Refs.  94,  97, 100, 106.  and  107)  which 
analyzed  the  effect  of  sodium  intake  on 
blood  pressure  (table  3).  Meta-analyses 
combine  data  collected  using  a  wide 
variety  of  methodologies,  and  this 
complicates  data  analysis  and 
assessment. 

Cutler  et  al.  (Ref.  94)  considered  23 
randomized  clinical  trials  involving  1536 
subjects.  Net  reductions  in  sodium 
ranged  from  370  to  3,910  mg  sodium,  and 
average  pooled  reductions  in  blood 
pressure  were  2.9  mm  Hg  (SBP)  and  1.6 
mm  Hg  (DBP).  When  hypertensive  and 
normotensive  subjects  were  considered 
separately,  the  reductions  were  larger 
for  the  hypertensive  subjects  (SBP:  4.9 
mm  Hg;  DBP:  2.6  mm  Hg)  and  smaller  for 
the  normotensive  subjects  (SBP:  1.7  mm 
Hg:  DEB:  1.0  mm  Hg).  The  results  were 
statistically  significant  except  for  DBP 
results  in  normotensive  subjects  after 
including  adjustments  for  inverse 
variance  weights. 

Elhott  et  al.  investigated  the  combined 
results  of  14  observational  studies 
involving  12,503  (7,099  male,  6,136 
female)  subjects  in  16  populations.  The 
authors  concluded  that  an  average 
reduction  of  2,300  mg  sodium  per  day 
was  related  to  average  reductions  in 
SBP  and  DBP  of  3.7  and  2.0  mm  Hg, 
respectively.  Regression  coefficients 
were  somewhat  larger  in  women  than  in 
men. 

Three  meta-analyses  from  one  group 
(Refs.  100, 106,  and  107)  considered  the 
relationship  of  sodium  intake  to  blood 
pressure  among  populations,  within 
populations,  and  from  clinical  trials  of 
salt  reduction.  In  the  analysis  among 
populations  (47.000  subjects)  (Ref.  106). 
12  economically  undeveloped  and  12 
economically  developed  communities 
were  considered  separately.  The  authors 
developed  a  model  to  analyze  the 
relationship  of  blood  pressure  to  sodium 
intake.  The  variability  in  blood  pressure 
increases  with  age  was  controlled  by 
age-stratifled  analysis.  On  a  population 
basis,  the  analysis  showed  small  but 
consistent  increases  in  blood  pressure 
with  increases  in  sodium  intake  for  both 


economically  developed  and 
undeveloped  populations.  The 
magnitude  of  the  increase  was  greater 
for  older  people  and  for  those  with 
higher  initial  blood  pressures.  A 
difference  of  sodium  intake  of  100  mmol 
per  day  (2.300  mg)  was  associated  with 
an  average  change  in  SBP  of  5  mm  Hg 
(ranging  from  3  to  7  mm  Hg)  for  those  15 
to  19  years  of  age  and  of  10  mm  Hg 
(ranging  from  6  to  15  mm  Hg)  for  those 
60  to  69  years  of  age.  The  magnitude  of 
the  change  was  greatest  for  those  with 
higher  initial  blood  pressure.  Smaller 
changes  were  observed  for  those  with 
lower  initial  blood  pressure,  but  some 
change  was  observed  in  even  the  lowest 
blood  pressure  range. 

The  within-population  analysis  of  14 
studies  (Ref.  100)  tested  the  model 
developed  in  the  first  paper.  Using  a 
concept  previously  applied  to  24-hour 
dietary  recall  data  (Ref.  5).  the  analysis 
demonstrated  that  there  is  considerable 
day-to-day  variability  in  sodium  intake, 
determined  that  a  single  24-hour 
excretion  study  underestimates  the  true 
variance,  and  used  two  studies  of  daily 
variation  to  estimate  the  magnitude  of 
the  bias.  After  adjustment  for  bias,  the 
magnitude  of  the  correlation  between 
blood  pressure  and  sodium  excretion  for 
the  within  population  data  agreed  with 
the  estimates  of  the  correlation  for  the 
among  population  data  in  the  Hrst  paper. 

The  authors  noted  that  for  a  small 
effect,  such  as  the  change  in  blood 
pressure  with  sodium  intake,  very  large 
sample  sizes  are  required  to  produce 
statistically  significant  results  because 
of  the  substantial  random  error  in 
measuring  sodium  intake  and  the  wide 
range  of  blood  pressures  associated 
with  each  level  of  sodium  intake.  The 
authors  estimated  that  a  study  would 
need  to  include  400  hypertensive 
subjects  and  400  normotensive  subjects 
to  have  a  50  percent  probability  of 
detecting  such  a  small  effect.  Doubling 
the  sample  size  would  increase  the 
probability  to  80  percent  The  authors 
concluded  that,  when  estimates  of  the 
correlation  of  sodium  intake  and  blood 
pressure  are  based  on  24-hour  dietary 
intake  data,  the  estimates  of  the  true 
correlation  are  too  low,  and  the 
rrlationship  is  stronger  than  previously 
reported. 

The  third  analysis  included  data  from 
68  crossover  trials  and  10  randomized 
controlled  trials  (Ref.  107).  The  authors 
concluded  that  lower  sodium  intake  was 
associated  with  reduced  blood  pressure 
in  those  with  high  and  normal  initial 
blood  pressure  levels.  The  authors 
estimated  that,  in  people  between  50 
and  59  years  of  age,  a  50  mmol  per  day 
(1,150  mg)  reduction  in  sodium  inta4(e 
would  lower  SBP  by  an  average  of  5  mm 


Hg  in  the  total  population  and  by  7  mm 
Hg  in  those  with  initially  high  blood 
pressures.  They  also  estimated  that 
these  lower  blood  pressure  levels  for  th" 
entire  population  would  result  in  a  26 
percent  reduction  in  stroke  and  a  15 
percent  reduction  in  heart  disease  in 
Western  populations. 

Sodium  intake  was  associated  with 
blood  pressure.  Studies  of  4  weeks  or 
less  showed  smaller  differences  than 
studies  that  lasted  5  weeks  or  longer. 

Taken  together,  the  three  meta- 
analyses concluded  that  the  correlation 
between  sodium  intake  and  blood 
pressure  is  stronger  than  previously 
estimated,  and  that  the  INTERSALT 
study,  among  others,  underestimated  the 
magnitude  of  the  correlation.  The  meta- 
analyses supported  the  conclusion  that 
modest  sodium  intake  is  related  to  lower 
blood  pressure  on  a  population  basis 
and  suggested  a  beneficial  effect  on  an 
individual  basis,  the  magnitude 
depending  on  the  age  and  the  existing 
blood  pressure  of  the  individual. 

4.  Summary 

FDA  reviewed  the  totality  of  available 
human  studies  published  since  the 
authoritative  documents.  One  of  the 
studies  showed  a  decrease  in  blood 
pressure  with  increased  sodium 
bicarbonate  intake  in  10  mildly 
hypertensive  subjects  (Ref.  79).  For  the 
other  subjects  in  the  study  and  for  all 
subjects  during  the  sodium  chloride 
intake  period,  the  results  were 
inconclusive.  The  results  of  the  5-year 
study  involving  four  simultaneous 
interventions,  the  results  of  the  5-year 
intervention  in  two  Belgian  towns,  and 
the  results  of  the  3-year  dietary 
counseling  intervention  were  also 
inconclusive  (Refs.  42,  70,  and  124). 
However,  the  large,  multinational 
INTERSALT  study  (10,079  subjects)  (Ref. 
37).  11  other  recent  studies  (Refs.  41.  44. 
45.  55.  71.  76,  80. 109. 121. 122,  and  123). 
and  5  meta-analyses  (Refs.  94.  97, 100, 
106.  and  107)  supported  the  relationship 
between  sodium  intake  and  blood 
pressure  levels. 

F.  Summary  and  Conclusions 

There  was  significant  scientific 
consensus  among  the  three  Federal 
government  documents  (Refs.  38,  43,  and 
85),  most  of  the  position  papers 
presented  at  the  Federal  government 
workshop  (Ref.  103),  and  the  other 
documents  of  recognized  scientific 
bodies  (Refs.  62,  63.  and  108)  that  high 
dietary  sodium  intake,  particularly  as 
sodium  chloride,  is  related  to  the 
prevalence  of  hypertension,  and  that 
diets  that  are  low  in  sodium  will  be 
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Hg  in  the  total  population  and  by  7  mm 
Hg  in  those  with  initially  high  blood 
pressures.  They  also  estimated  that 
these  lower  blood  pressure  levels  for  th<> 
entire  population  would  result  in  a  26 
percent  reduction  in  stroke  and  a  15 
percent  reduction  in  heart  disease  in 
Western  populations. 

Sodium  intake  was  associated  with 
blood  pressure.  Studies  of  4  weeks  or 
less  showed  smaller  differences  than 
studies  that  lasted  5  weeks  or  longer. 

Taken  together,  the  three  meta- 
analyses concluded  that  the  correlation 
between  sodium  intake  and  blood 
pressure  is  stronger  than  previously 
estimated,  and  that  the  INTERSALT 
study,  among  others,  underestimated  the 
magnitude  of  the  correlation.  The  meta- 
analyses supported  the  conclusion  that 
modest  sodium  intake  is  related  to  lower 
blood  pressure  on  a  population  basis 
and  suggested  a  beneficial  effect  on  an 
individual  basis,  the  magnitude 
depending  on  the  age  and  the  existing 
blood  pressure  of  the  individual. 

4.  Summary 

FDA  reviewed  the  totality  of  available 
human  studies  published  since  the 
authoritative  documents.  One  of  the 
studies  showed  a  decrease  in  blood 
pressure  with  increased  sodium 
bicarbonate  intake  in  10  mildly 
hypertensive  subjects  (Ref.  79).  For  the 
other  subjects  in  the  study  and  for  all 
subjects  during  the  sodium  chloride 
intake  period,  the  results  were 
inconclusive.  The  results  of  the  5-year 
study  involving  four  simultaneous 
interventions,  the  results  of  the  5-year 
intervention  in  two  Belgian  towns,  and 
the  results  of  the  3-year  dietary 
counseling  intervention  were  also 
inconclusive  (Refs.  42,  70,  and  124). 
However,  the  large,  multinational 
INTERSALT  study  (10,079  subjects)  (Ref. 
37),  11  other  recent  studies  (Refs.  41,  44, 
45,  55,  71,  76,  80, 109, 121, 122,  and  123), 
and  5  meta-analyses  (Refs.  94,  97, 100. 
106,  and  107)  supported  the  relationship 
between  sodium  intake  and  blood 
pressure  levels. 

F.  Summary  and  Conclusions 

There  was  significant  scientific 
consensus  among  the  three  Federal 
government  documents  (Refs.  38,  43,  and 
85),  most  of  the  position  papers 
presented  at  the  Federal  government 
workshop  (Ref.  103),  and  the  other 
documents  of  recognized  scientific 
bodies  (Refs.  62,  63,  and  108)  that  high 
dietary  sodium  intake,  particularly  as 
sodium  chloride,  is  related  to  the 
prevalence  of  hypertension,  and  that 
diets  that  are  low  in  sodium  will  be 


associated  with  low  occurrences  of 
hypertension. 

FDA  updated  the  evidence  in  the 
documents  described  above  by  * 

reviewing  the  totality  of  available 
human  studies  published  since  these 
documents.  One  study  (Ref.  79)  was 
negative  in  mildly  hypertensive  subjects, 
and  four  studies  (Refs.  42.  70,  79,  and 
124)  showed  no  effect  or  were 
inconclusive  with  respect  to  a 
relationship  between  sodium  intake  and 
blood  pressure.  The  other  studies  (Refs. 
37.  41.  44.  45,  55.  71,  76,  80.  94.  97, 100. 
106. 107. 109. 121. 122,  and  123) 
supported  the  conclusions  reached  in 
earlier  government  and  authoritative 
reviews  which  recognized  a  link 
between  sodium  intake  and 
hypertension.  Based  on  its  review,  FDA 
tentatively  concludes  that  the 
contradictory  or  inconclusive  studies  are 
insufficient  to  affect  the  consensus 
among  the  government  documents  and 
other  reviews  discussed  above. 

In  summary,  the  effect  of  changes  in 
dietary  sodium  on  blood  pressure  is 
small  but  statistically  significant. 
Changes  in  sodium  intake  are 
associated  with  changes  in  blood 
pressure  across  a  wide  range  of 
normotensive  and  hypertensive  blood 
pressures.  Thus,  reductions  in  sodium 
intake  have  broad  applicability.  The 
magnitude  of  the  effect  varies  widely, 
with  benefit  for  some  but  not  for  all 
individuals.  This  variability  is  typical  of 
nutrient  and  chronic  disease 
relationships.  The  responsiveness  of 
some  individuals  is  thought  to  be  the 
result  of  a  "salt  sensitivity":  however, 
the  difficulty  in  identifying  these 
individuals  makes  it  impractical  to 
predict  those  individuals  most  likely  to 
benefit  by  moderation  or  reduction  in 
sodium  intake.  There  is  some  indication 
that  different  sodium  salts  may  produce 
different  blood  pressure  responses,  and 
thus,  increasing  emphasis  is  being 
placed  on  the  potential  importance  of 
the  chloride  ion  in  combination  with  the 
sodium  ion  in  producing  blood  pressure 
increases.  Additional  research  is  needed 
in  this  area.  However,  because  most 
sodium  in  foods  is  in  the  form  of  sodium 
chloride,  this  issue  has  little  practical 
impact  on  public  health  policies. 

G.  Tentative  Decision  To  Authorize  a 
Health  Claim  Relating  Sodium  and 
Hypertension 

FDA  reviewed  the  publicly  available 
scientific  data  and  authoritative 
documents  on  the  association  between 
dietary  sodium  intake  and  hypertension. 
On  the  basis  of  this  review,  the  agency 
tentatively  concludes  that  there  is 
significant  scientific  agreement  among 
experts  who  by  training  and  experience 


are  qualified  to  evaluate  such  evidence 
to  support  health  claims  that  high 
sodium  intake  is  related  to  the 
prevalence  of  hypertension.  The  basis 
for  this  decision  is  threefold:  (1)  The 
strength  and  the  scientific  evidence 
relating  high  sodium  intakes  to  the 
prevalence  of  hypertension:  (2)  the 
extent  and  significance  of  the  likely 
public  health  benefit:  and  (3)  the  safety 
of  expected  dietary  changes. 

1.  Scientific  Evidence  Is  Sufficient  to 
Support  the  Relationship 

Proposed  S  101.14(c)  states  that  a 
health  claim  may  be  made  if  the 
Secretary  determines,  "based  on  the 
totality  of  publicly  available  scientific 
evidence  (including  evidence  from  well 
designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  the  evidence."  A 
companion  document,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  considered  this  requirement 
and  is  proposing  this  standard  for  health 
claims  for  both  conventional  foods  and 
dietary  supplements. 

In  the  case  of  sodium  and 
hypertension,  the  "totality  of  publicly 
available  scientific  evidence"  included 
three  Federal  government  documents 
derived  through  consensus-building 
processes  (Refs.  38,  43.  and  85).  a 
Federal  government  workshop  (Ref. 
103),  three  other  documents  prepared  by 
recognized  scientific  bodies  (Refs.  62.  63. 
and  108),  one  major  international 
epidemiological  investigation  (Ref.  37). 
17  clinical  trials  (Refs.  41,  42.  44,  45,  55. 
70,  71,  76,  79,  80,  94.  97, 109. 121  through 
124),  and  five  meta-analyses  (Refs.  94. 
97, 100, 106,  and  107). 

In  determining  whether  there  was 
"significant  scientific  agreement,"  FDA 
first  looked  for  consistency  in  the 
conclusions  and  recommendations  of 
the  relevant.  Federal  government 
documents.  The  agency  then  considered 
the  contribution  of  the  Federal 
government  workshop,  other  recent 
authoritative  documents,  and  all 
pertinent  human  studies  available  since 
1988.  In  considering  the  value  of 
particular  studies  and  assessing  the 
quality  of  the  research  that  produced  the 
data,  FDA  took  into  consideration  the 
relevance  of  study  objectives  for 
examining  the  relationship  of  sodium  to 
hypertension,  the  experimental  design  of 
the  study,  the  treatment  of  resultant 
data,  and  the  statistical  significance  of 
the  conclusions. 


In  reviewing  the  recent  primary 
research,  the  agency  looked  for  general 
agreement  or  disagreement  with  the 
conclusions  and  policy  of  the  Federal 
government  and  other  comprehensive, 
authoritative  documents  and  evaluated 
whether  inconsistencies  in  results  from 
newer  studies  were  sufficient  to  cause 
the  agency  to  reverse  or  modify  the 
conclusions  reached  in  those  earlier 
review  documents. 

Throughout  its  evaluation.  FDA 
focused  primarily  on  human  studies 
because  the  public  health  issue  is 
hypertension  in  humans,  and  especially 
in  Americans.  In  addition.  FDA 
concentrated  on  the  relationship 
between  the  nutrient,  sodium,  and  the 
disease,  hypertension.  FDA  is  aware 
that  a  wide  range  of  variables,  in 
addition  to  sodium  intake,  have  been 
reported  to  affect  hypertension.  Among 
others,  these  include  chloride,  calcium, 
and  magnesium  ions:  chemical  forms  of 
sodium  other  than  sodium  chloride:  the 
ratio  of  serum  sodium  to  serum 
potassium:  alcohol  consumption:  and 
obesity.  Given  the  severe  time 
constraints  and  other  specific 
requirements  of  the  1990  amendments, 
FDA  limited  its  evaluation  of  the 
scientific  data  to,  the  relationship 
between  "sodium"  and  "hypertension." 
The  agency  considered  these  other 
issues  to  be  peripheral,  and  they  were 
addressed  only  if  they  related  directly  to 
interpretation  of  the  relationship 
between  sodium  and  hypertension. 

In  general,  the  Federal  government 
documents  (Refs.  38,  43.  and  85).  the 
Federal  government  workshop  (Ref 
103).  and  the  other  documents  (Refs.  62. 
63,  and  108)  were  in  agreemeni  that 
sodium  intake  specified  as  sodium 
chloride  in  the  FASEB  document)  is 
related  to  the  prevalence  of 
hypertension.  While  the  effect  of  the 
average  change  in  blood  pressure  in 
response  to  sodium  restriction  is  "small" 
in  magnitude,  much  larger  benefit  can  be 
expected  for  persons  at  greater  risk 
because  of  already  elevated  blood 
pressure  levels  or  because  of  a 
predisposition  or  sensitivity  to  the 
adverse  effects  of  salt.  Many  of  the 
documents  noted  that  there  is  some 
indication  that,  in  addition  to  benefiting 
many  hypertensive  individuals,  reduced 
sodium  levels  may  reduce  blood 
pressures  and  associated  risks  in  some 
normotensive  individuals  as  well. 

In  research  published  subsequent  to 
the  documents  described  above,  a  few 
of  the  human  studies  showed  no  effect. 
However,  most  of  the  studies  supported 
the  previous  conclusions  of  a  link 
between  sodium  and  hypertension. 
Thus,  the  more  recent  studies  were 
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generally  consistent  with  the 
conclusions  reached  by  earlier 
government  and  authoritative  reviews. 

FDA  tentatively  concludes  that, 
having  reviewed  the  relevant,  publicly 
available,  scientific  evidence,  there  is 
significant  scientific  agreement  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  claims  on  a 
relationship  between  sodium  and 
hypertension  that  such  claims  are 
supported  by  the  evidence. 

2.  Public  Health  Impact 

The  prevalence  of  hypertension  in  the 
U.S.  population  is  very  high,  with  about 
one  in  three  adults  classified  as 
hypertensive  (Ref.  85).  As  many  as  58 
million  people  in  the  United  States  have 
elevated  blood  pressure  (SBP  equal  to  or 
greater  than  140  mm  Hg  and/or  DBP 
equal  to  or  greater  than  90  mm  Hg) 
(Refs.  23  and  38),  and  only  one-quarter 
io  one-third  of  these  individuals  have 
their  blood  pressure  under  control  (Ref. 
74). 

Uncontrolled  high  blood  pressure  is  a 
serious  public  health  problem  because  it 
is  associated  with  mortality  from  heart 
disease  and  stroke,  which  were  ranked 
as  the  Hrst  and  third  leading  causes  of 
death  respectively  in  the  United  States 
in  1987  (Ref.  43).  In  1988.  35.3  percent  of 
all  deaths  were  attributable  to  heart 
disease  and  7.0  percent  to  stroke  (Ref. 
82).  Individuals  with  uncontrolfed  high 
blood  pressure  have  seven  times  the  risk 
of  developing  a  stroke  and  three  to  four 
times  the  risk  of  developing  CHD  as 
persons  with  normal  blood  pressure 
levels  (Ref.  74). 

Though  mortality  risk  is  greatest  for 
hypertensives,  normotensives  are  also  at 
risk,  and  the  higher  the  blood  pressure, 
the  greater  the  risk  (Refs.  69  and  114).  A 
recent,  foHowup,  surveillance  study  of 
the  men  screened  for  the  Multiple  Risk 
Factor  Intervention  Trial  (Refs.  68  and 
114)  showed  age-standardized  death 
rate  among  middle-aged  (35  to  57  years 
of  age)  U.S.  men  to  be  directly 
proportional  to  SBP  across  all  blood 
pressure  ringes.  Not  only  did 
hypertension  appear  to  be  a  risk  factor 
for  premature  death,  but  below  average 
blood  pressiu"e  appeared  to  have  a 
beneficial  effect  on  survival.  The  death 
rate  among  hypertensive  men  (SBP 
greater  than  160  mm  Hg)  was  41.7 
deaths  per  1.0'DO;  the  death  rate  among 
those  with  high  normal  blood  pressure 
(SBP  from  135  to  139  mm  Hg)  was  20.5 
deaths  per  1,000;  and  the  death  rate 
among  those  with  low  normal  blood 
pressure  (SBP  from  115  to  119  mm  Hg) 
was  14.9  deaths  per  1,000.  Because  there 
is  a  continuum  of  risk  across  all  blood 
pressure  levels,  reducing  blood  pressure 


has  the  potential  to  benefit  the  entire 
population. 

In  the  adult  U.S.  population,  the 
prevalence  of  hypertension  varies  with 
age.  gender,  and  race  (Refs.  27.  43,  57, 
and  62).  High  blood  pressure  and  related 
risks  increase  sharply  with  age.  Less 
than  1  percent  of  individuals  under  18 
years  of  age  are  hypertensive,  whereas 
23  percent  of  those  from  45  to  64  years 
of  age  and  38  percent  of  those  over  65 
years  of  age  are  hypertensive  (Ref.  81). 
Hypertension  commonly  occurs  in  males 
at  a  younger  age  than  in  females. 
However,  as  people  age,  the  prevalence 
of  hypertension  increases  more  rapidly 
in  women  and  eventually  surpasses  that 
of  men  (Ref.  57).  The  group  with  the 
highest  prevalence  of  hypertension  is 
non-Hispanic  blacks,  and  both  males 
and  females  are  at  risk  (Refs.  27  and  57). 
In  those  over  65  years  of  age,  52  percent 
of  blacks  and  37  percent  of  whites  are 
hypertensive  (Ref.  81). 

Changes  over  time  in  mean  blood 
pressure  and  in  the  prevalence  of 
hypertension  have  been  estimated  using 
data  from  three  large  national  health 
surveys.  These  changes  were  estimated 
using  an  earlier  definition  of 
hypertension:  SBP  equal  to  or  greater 
than  160  mm  Hg  and/or  DBP  equal  to  or 
greater  than  95  mm  Hg  and/or  currently 
taking  antihypertensive  medication  (Ref. 
27).  Although  the  data  from  these 
surveys  show  that,  between  1960  and 
1980,  the  prevalence  of  hypertension 
among  black  adults  decreased  from  34 
to  29  percent,  this  difference  was  not 
statistically  significant.  There  was  no 
decrease  of  hypertension  among  white 
adults  during  the  20-year  period. 
Average  SBP  decreased  by  5  and  10  mm 
Hg  in  white  and  black  adults, 
respectively.  The  greatest  improvement 
was  among  older  adults.  The  data 
suggest  a  trend  toward  lower  average 
blood  pressure  in  the  U.S.  population 
that  has  been  attributed  to  increased 
public  awareness,  diagnosis,  and 
treatment.  The  prevalence  of 
undiagnosed  hypertension  decreased 
from  52  to  29  percent,  medical  tieatment 
of  hypertension  increased  from  30  to  45 
percent,  and  the  proportion  of 
individuals  with  hypertension  whose 
condition  was  medically  controlled 
increased  from  39  to  52  percent. 

Recognition  of  the  continuum  of 
mortality  risk  across  all  blood  pressures 
prompted  recent  changes  in  the  clinical 
definition  of  hypsrtension.  The  current 
definition  identifies  hypertension  as  SBP 
greater  than  140  mm  Hg  or  DBP  greater 
than  90  mm  Hg  or  currently  taking 
antihypertensive  medication.  Based  on 
this  definition.  DHHS.  in  its  "Year  2000 
I  fealth  Objectives  for  the  Nation"  (Ref. 


74).  established  a  goal  for  reducing 
uncontrolled  high  blood  pressure  such 
that  at  least  50  percent  of  people  with 
high  blood  pressure  would  have  their 
blood  pressure  under  control,  a  108 
percent  increase.  Achievement  of  this 
goal  is  expected  to  have  a  major  effect 
on  reducing  the  number  of  deaths  from 
CHD  and  stroke,  two  other  Year  2000 
objectives. 

Blood  pressure  is  regulated  by  a 
complex  process  involving  multiple 
factors  that  are  not  well  understood. 
Sodium  intake,  alcohol  consumption, 
and  obesity  are  considered  the  major 
dietary  factors  that  influence  the 
development  of  hypertension  in 
genetically  susceptible  individuals  (Refs. 
38.  43.  and  62).  Nonpharmacologica! 
approaches  to  controlling  hypertension 
have  included  sodium  restriction, 
alcohol  restriction,  and  weight  control 
(Ref.  29).  Thirty  to  60  percent  of 
hypertensives  and  15  to  45  percent  of 
normotensive  individuals  respond  to 
sodium  reduction  and  are  considered 
"salt  sensitive"  (Ref.  116). 

The  most  common  source  of  dietary 
sodium  in  the  U.S.  food  supply  is  sodium 
chloride  or  common  table  salt.  The 
terms  "salt"  and  "sodium"  have 
frequently  been  used  interchangeably 
although  salt  (sodium  chloride)  is  only 
39  percent  sodium  by  weight.  Additional 
food  sources  of  sodium  include  sodium 
bicarbonate  or  baking  soda,  baking 
powder,  monosodium  glutamate.  sodium 
nitrite,  and  sodium  citrate.  Additional 
sources  of  sodium  include  drinking 
water  and  sodium-containing  drugs  (Ref. 
16). 

In  addition  to  providing  sodium  to 
meet  nutrient  needs  of  individuals,  salt 
has  important  uses  in  foods.  Salt  is 
added  to  a  wide  variety  of  foods  to 
enhance  and  improve  flavor.  In  pickling 
brines  and  salted  meats,  salt  helps 
retard  spoilage  by  inhibiting  bacterial 
growth.  In  food  processing,  sodium  salts 
promote  curd  formation  in  cheeses, 
serve  as  leavening  agents  in  chemically- 
leavened  baked  goods,  control  the 
growth  of  yeast  in  yeast-leavened  baked 
goods,  and  help  to  solubilize  muscle 
proteins  in  some  processed  meat 
products  (Refs.  6.  7,  8,  and  10).  Some  of 
the  sodium  used  for  these  functions  can 
be  reduced  without  unduly  affecting  the 
final  food  product  (Ref.  13). 

Sodium  intake  is  a  small,  but 
significant  risk  factor  for  high  blood 
pressure.  It  has  been  estimated  that 
reducing  sodium  intake  by  100  mmol  per 
day  (2,300  mg)  would  correspond  to  an 
average  reduction  in  SBP  and  DBP  of  2.2 
mm  Hg  and  0.1  mm  Hg  respectively,  on  a 
population  basis  (Ref.  37),  resulting  in  a 
4  percent  reduction  in  CHD  mortality 
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74),  established  a  goal  for  reducing 
uncontrolled  high  blood  pressure  such 
that  at  least  50  percent  of  people  with 
high  blood  pressure  would  have  their 
blood  pressure  under  control,  a  108 
percent  increase.  Achievement  of  this 
goal  is  expected  to  have  a  major  effect 
on  reducing  the  number  of  deaths  from 
CHD  and  stroke,  two  other  Year  2000 
objectives. 

Blood  pressure  is  regulated  by  a 
complex  process  involving  multiple 
factors  that  are  not  well  understood. 
Sodium  intake,  alcohol  consumption, 
and  obesity  are  considered  the  major 
dietary  factors  that  influence  the 
development  of  hypertension  in 
genetically  susceptible  individuals  (Refs. 
38,  43,  and  62).  Nonpharmacological 
approaches  to  controlling  hypertension 
have  included  sodium  restriction, 
alcohol  restriction,  and  weight  control 
(Ref.  29).  Thirty  to  60  percent  of 
hypertensives  and  15  to  45  percent  of 
normotensive  individuals  respond  to 
sodium  reduction  and  are  considered 
"salt  sensitive"  (Ref.  116). 

The  most  common  source  of  diefary 
sodium  in  the  U.S.  food  supply  is  sodium 
chloride  or  common  table  salt.  The 
terms  "salt"  and  "sodium"  have 
frequently  been  used  interchangeably 
although  salt  (sodium  chloride)  is  only 
39  percent  sodium  by  weight.  Additional 
food  sources  of  sodium  include  sodium 
bicarbonate  or  baking  soda,  baking 
powder,  monosodium  glutamate,  sodium 
nitrite,  and  sodium  citrate.  Additional 
sources  of  sodium  include  drinking 
water  and  sodium-containing  drugs  (Ref. 
16). 

In  addition  to  providing  sodium  to 
meet  nutrient  needs  of  individuals,  salt 
has  important  uses  in  foods.  Salt  is 
added  to  a  wide  variety  of  foods  to 
enhance  and  improve  flavor.  In  pickling 
brines  and  salted  meats,  salt  helps 
retard  spoilage  by  inhibiting  bacterial 
growth.  In  food  processing,  sodium  salts 
promote  curd  formation  in  cheeses, 
serve  as  leavening  agents  in  chemically- 
leavened  baked  goods,  control  the 
growth  of  yeast  in  yeasl-Ieavened  baked 
goods,  and  help  to  solubiHze  muscle 
proteins  in  some  processed  meat 
products  (Refs.  6.  7,  8,  and  10).  Some  of 
the  sodium  used  for  these  functions  can 
be  reduced  without  unduly  affecting  the 
final  food  product  (Ref.  13). 

Sodium  intake  is  a  small,  but 
significant  risk  factor  for  high  blood 
pressure.  It  has  been  estimated  thjt 
reducing  sodium  intake  by  100  mmol  per 
day  (2,300  mg)  would  correspond  to  an 
average  reduction  in  SBP  and  DBP  of  2.2 
mm  Hg  and  0.1  mm  Hg  respectively,  on  a 
population  basis  (Ref.  37),  resulting  in  a 
4  percent  reduction  in  CHD  mortality 
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and  a  6  percent  reduction  in  stroke 
mortality  each  year  (Refs.  69  and  114). 
Assuming  a  cumulative  effect  over  time, 
it  has  been  estimated  that  reducing 
sodium  intake  by  100  mmol  per  day 
(2,300  mg).  from  the  age  of  25  to  55, 
would  correspond  to  a  16  percent 
reduction  in  CHD  mortality  and  a  23 
percent  reduction  in  stroke  mortality 
(Refs.  69  and  114).  Other  estimates 
suggest  that  a  50  mmol  per  day  (1.150 
mg)  reduction  in  sodium  intake,  from  the 
age  of  50  to  59,  would  result  in  a  15 
percent  reduction  in  heart  disease  and  a 
26  percent  reduction  in  stroke  (Ref.  107). 

Based  on  the  weight  of  the  evidence 
that  high  dietary  sodium  intake 
increases  the  prevalence  of  high  blood 
pressure,  several  authoritative  groups 
have  recently  recommended  that 
Americans  reduce  or  moderate  their 
sodium  intake:  "Nutrition  and  Your 
Health — Dietary  Guidelines  for 
Americans"  (Ref.  85),  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref.  43),  and  "Diet  and 
Health — Implications  for  Reducing 
Chronic  Disease  Risk"  (Ref.  62).  "Diet 
and  Health — Implications  for  Reducing 
Chronic  Disease  Risk"  recommended 
hmiting  daily  salt  intake  to  6  g  or  less 
(2,400  mg  sodium).  This  recommendation 
serves  as  the  basis  for  the  proposed 
DRV  for  sodium  in  the  proposal  on 
mandatory  nutrition  labeling  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Current  consumption  is 
estimated  at  between  3,000  and  6,000  mg 
sodium  per  day  (Refs.  18,  34,  35,  and  43), 
approximately  25  to  150  percent  above 
the  maximum  level  recommended. 

It  has  been  estimated  that  90  percent 
of  the  sodium  in  foods  is  from  added  salt 
(75  percent  added  during  processing  and 
manufacturing  and  15  percent  added 
during  preparation  and  consumption). 
Therefore,  only  10  percent  of  dietary 
sodium  is  attributable  to  the  natural  salt 
and  sodium  content  of  foods  (Refs.  34 
and  35).  Because  approximately  90 
percent  of  the  sodium  in  foods  is  added, 
reduction  in  sodium  consumption  is  an 
achievable  goal. 

FDA  has  long  recognized  that  sodium 
is  a  risk  factor  contributing  to  high  blood 
pressure,  and  the  agency  first  outlined 
its  position  concerning  sodium  and 
hypertension  in  1982  to  1984  in  the 
proposed  sodium  claim  and  labeling 
regulation  (47  FR  26580)  and  in  the 
discussion  on  the  GRAS  status  of  salt 
(47  FR  26590).  FDA  concluded  that 
sodium  consumption  should  be  reduced 
in  the  general  population  because 
sodium  intake  was  in  excess  of 
biological  requirements,  that  moderate 
sodium  intake  would  have  no  adverse 
effects,  and  that  a  large  portion  of  the 


population  would  benefit.  The  agency 
emphasized  that  the  policy  was 
intended  for  the  general  public  so  that 
consumers  could  make  informed 
decisions  about  their  diets. 

FDA  has  monitored  sodium  labeling 
since  the  first  Food  Label  and  Package 
Survey  (FLAPS)  in  1976  to  1978  (Ref.  25), 
and  sodium  education  initiatives  were 
included  as  part  of  The  National  High 
Blood  Pressure  Education  Program, 
begun  in  1981  by  FDA  and  NHLBI  (Ref. 
47).  The  labeling  and  education 
initiatives  resulted  in  more  sodium 
content  labeling  on  foods  (an  increase  of 
nearly  60  percent  between  1978  and 
1988)  (Ref.  46),  the  introduction  of  more 
products  with  lower  sodium  levels  by 
manufacturers  (Ref.  56),  greater  public 
awareness  of  the  relationship  between 
sodium  and  hypertension  (up  from  12  to 
34  percent  between  1979  and  1982)  (Refs. 
47  and  56),  an  increase  in  the  number  of 
consumers  who  have  seen  sodium 
reduced  products  and  in  the  number 
who  have  purchased  such  products  (Ref. 
56),  lower  sales  of  table  salt  (down  by  13 
percent)  (Ref.  47).  and  an  increase  in 
sodium  avoidance  dieting  (practiced  by 
approximately  40  percent  of  survey 
population)  (Ref.  78). 

In  conjunction  with  sodium  content  in 
the  nutrition  label  and  the  use  of  sodium 
content  claims,  the  sodium/ 
hypertension  health  claims,  described  in 
this  proposal,  will  provide  additional 
assistance  to  consumers  in 
implementing  the  dietary  guidelines  and 
in  understanding  the  nature  of  the 
relationship  between  sodium  and 
hypertension.  These  regulations  will  be 
supplemented  by  extensive,  educational 
initiatives.  Such  efforts  have  proven 
effective  in  the  past  in  encouraging 
responsive  actions  by  manufacturers 
(Refs.  46  and  56),  in  increasing  consumer 
awareness  (Refs.  47  and  56).  and  in 
affecting  consumer  s  purchasing  habits 
and  behaviors  (Refs.  56  and  78). 

In  summary,  because  high  sodium 
intake  is  related  to  the  prevalence  of 
high  blood  pressure,  and  because  high 
blood  pressure  is  related  to  increased 
risk  of  heart  disease  and  stroke, 
reduction  and  moderation  in  sodium 
intake  have  the  potential  for  having  a 
significant  impact  on  the  health  of  the 
general  U.S.  population.  Although 
average  changes  in  salt  and  sodium 
intake  are  associated  with  changes  in 
average  blood  pressure  that  are  small  in 
magnitude,  the  overall  potential  effect 
on  health  care  costs  and  morbidity  and 
mortality  rates  is  quite  significant. 
Persons  who  are  sensitive  to  sodium 
would  be  expected  to  benefit 
significantly,  and  at  the  recommended 
levels,  there  is  no  apparent  risk  for  those 


who  are  not  sensitive  to  sodium 
Reductions  in  sodium  intake  are  feasible 
within  current  dietary  patterns,  both 
through  potential  changes  in  food 
formulations  and  through  the  potential 
for  altered  consumer  awareness  and 
behavior  in  food  selection  and  in 
decreased  use  of  discretionary  salt. 

3.  Safety 

Minimum  average  adult  requirements 
for  sodium,  under  conditions  of 
maximum  adaptation  and  without  active 
sweating,  have  been  estimated  to  be  115 
mg  per  day  (Ref.  63).  A  safe  minimum 
intake  has  been  estimated  to  be  500  mg 
per  day  (Ref.  63),  more  than  three  times 
the  minimum  requirements.  This 
estimate  takes  into  account  wide 
variations  in  patterns  of  physical 
activity  and  climatic  exposure  but  does 
not  include  an  allowance  for  large 
amounts  of  sodium  loss  from  sweating. 
Current  sodium  intakes  in  the  U.S. 
population  are  thought  to  be  5  to  10 
times  higher,  well  in  excess  of 
physiological  needs  (Refs.  18.  34.  35.  and 
43). 

The  DRV  proposed  for  sodium  (2.400 
mg  per  day)  represents  a  20  to  60 
percent  reduction  below  current 
estimates  of  sodium  intake  (3.000  to 
6.000  mg  per  day)  (Refs.  18.  34.  35.  and 
43).  The  DRV  is  well  in  excess  of  the 
safe  minimum  intake,  and  NAS  has 
noted  that  there  is  no  known  advantage 
in  consuming  large  amounts  of  sodium 
(Ref.  63).  Reductions  in  sodium  intake,  in 
response  to  Dietary  Guidelines  to  use 
salt  and  sodium  in  moderation  (Ref.  85). 
to  the  proposed  DRV  for  sodium,  or  to 
sodium/hypertension  health  claims  in 
this  proposed  rule,  are  unlikely  to  pose  a 
safety  risk  given  the  large  gap  between 
current  intakes  (3.000  mg  to  6,000  mg 
sodium  per  day)  and  minimum  safe 
levels  (500  mg  sodium  per  day)  and  the 
wide  margin  between  the  proposed  goal 
(2,400  mg  sodium  per  day)  and  the 
minimum  safe  intake  levels  (500  mg 
sodium  per  day). 

Sodium  is  naturally  present  in  many 
foods,  albeit  frequently  in  small 
amounts.  A  diet  that  includes  a  variety 
of  foods  is  likely  to  remain  above  the 
minimum  safe  intake  level  even  without 
additional  salt  or  sodium  being  added. 
Moderate  sodium  intake,  below  current 
consumption  levels,  is  a  reasonable 
public  health  objective  for  the  general 
population.  This  policy  would  benefit  a 
large  segment  of  the  population  and 
would  maintain  adequate  sodium  intake 
for  biological  functions. 

Recommendations  to  reduce  sodium 
intake  are  likely  to  result  in  reduced 
chloride  intake  because  sodium 
chloride,  or  "salt,"  is  the  most  common 


k t    «#_l     fe      KIL-     -ttn     I    \A1^A^,,^A^,f     Ki^t-nmA^af   97     lOai     /    Pmnncfvj    il»}*S 


60636 


Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27.  1991  /  Proposed  Rules 


form  of  dietary  sodium.  Reduced 
chloride  intake  is  not  likely  to  pose  a 
safety  concern  because  dietary  chloride 
deficiencies  do  not  occur  under  normal 
circumstances,  and  thr  safe  minimum 
intake  of  chloride  was  formulated  jointly 
with  sodium  and  salt  minimum  intakes 
(Ref.  63). 

Of  some  concern  is  the  loss  of  sodium 
as  salt  during  periods  of  heavy  sweating 
from  high  temperatures  or  vigorous 
physical  activity  (Ref.  30).  Sodium  losses 
can  be  significant  under  such  conditions 
and  tend  to  be  more  severe  in 
individuals  who  are  not  acclimated  to 
the  temperature  or  conditioned  to  the 
level  of  activity  (Refs.  20  and  30). 

Illness  can  result  from  heat 
exhaustion,  primarily  as  a  result  of  salt 
depletion,  and  if  accompanied  by 
unreplaced  fluid  losses,  can  lead  to 
potentially  fatal  heatstroke  (Ref.  30). 
The  concerns  over  excessive  sweat 
Icsses  led  to  recent  experiments 
investigating  the  impact  of  dietary 
sodium  on  the  adaptation  of  soldiers  to 
high  temperatures  and  vigorous  exercise 
(Refs.  117, 118,  and  119).  Subjects 
consumed  either  4  g  salt  (1,600  mg 
sodium)  cr  8  g  salt  (3,200  mg  sodium)  per 
day,  and  fluid  losses  were  replaced 
frequently.  Heat  acclimation  was  safely 
achieved  by  all  subjects,  though  subjects 
on  the  lower  salt  diet  reported  more 
symptoms  of  heat  illness  during  the  first 
few  days,  and  Johnson  (Ref.  118) 
recommended  that  higher  sodium 
intakes  may  be  beneficial  during  the 
first  few  days  of  heat  acclimation. 

Reports  of  heat  exhaustion  tend  to 
involve  isolated  situations  with 
excessive  temperatures  or  extreme 
activity  levels  (Ref.  30).  When  making 
health  policy  recommendations,  FDA 
must  balance  concerns  about 
hypertension,  which  affects  one  third  of 
the  U.S.  population,  against  safety 
concerns  under  conditions  of  extreme 
sweat  losses.  Heat  acclimation  was 
safely  achieved  on  the  controlled,  low 
salt  diet  (1,600  mg  sodium  per  day),  and 
FDA  is  recommending  a  DRV  for  sodium 
(2.400  mg  per  day]  that  is  well  in  excess 
of  1,600  mg  per  day.  FDA's  policy  to 
encourage  moderation  in  sodium  intake 
provides  for  a  wide  safety  margin.  It  is 
the  agency's  position  that  concerns 
about  excessive  sweat  losses  should  be 
part  of  educational  efforts  aimed  at 
groups  that  experience  heavy  physical 
exertion  and  especially  at  those  who 
work  with  people  under  conditions  of 
high  temperature  or  vigorous  exercise, 
such  as  military  personnel,  sports 
coaches,  and  officials  involved  in 
exercise  programs  in  hot  regions  of  the 
nation. 

A  few  studies  suggest  that  some 
individuals  may  respond  to  sodium 


reduction  with  blood  pressure  increases 
instead  of  decreases  (Refs.  33  and  72). 
As  with  many  physiological 
measurements,  a  heterogeneous 
distribution  may  be  the  result  of  random 
variation,  especially  because  the 
magnitude  of  the  blood  pressure 
lowering  effect  is  small.  Additional 
studies  are  needed  under  controlled 
conditions  to  determine  whether  these 
results  are  significant  and  reproducible. 

There  are  a  few  studies  in  which 
plasma  lipids  were  associated  with 
increased  sodium  restriction  (Refs.  40, 
49.  and  89)  and  another  study  that  was 
inconclusive  (Ref.  2).  The  intervention 
periods  in  these  studies  were  very  short 
(1  week  or  less),  and  the  sodium 
restriction  was  extreme  (460  mg  and  780 
mg  as  compared  with  the  2.400  mg  DRV 
recommended  by  FDA).  FDA  believes 
that  these  studies  are  so  few  in  number. 
80  short  in  duration  and  conducted 
under  such  extremely  restricted 
conditions  that  they  have  no  bearing  on 
public  health  recommendations  for  the 
general  public. 

Between  1982  and  1984,  FDA 
concluded  that  moderate  sodium  intake 
would  not  have  any  adverse  effects  on 
the  general  public  (47  FR  26580).  After 
reviewing  the  scientific  evidence  related 
to  sodium  and  hypertension  and  the 
safety  issues  relevant  to  moderate 
dietary  sodium,  FDA  reaffirms  that 
moderate  sodium  intake  is  unlikely  to 
pose  a  safety  concern  in  the  U.S. 
population.  Recommendations  to 
moderate  sodium  intake  have  been  part 
of  public  health  policy  guidelines  for 
more  than  10  years  (Refs.  9,  22,  and  85) 
with  no  adverse  effects.  There  is 
significant  agreement  among  the 
authoritative  documents  that  moderate 
sodium  intake  would  not  be  harmful 
(Refs.  38,  43,  and  62),  and  serious 
problems  have  not  been  observed  in 
populations  that  traditionally  consume 
low  amounts  of  salt  (Ref.  69).  In 
addition,  the  review  of  the  scientific 
evidence  indicates  that  high  sodium 
intakes  pose  a  significant  health  risk  to 
a  large  number  of  people  (Refs.  43  and 
62). 

FDA  welcomes  any  additional 
information  or  data  on  the  safety  of 
sodium  and  salt  intake  and  will  continue 
to  monitor  the  safety  implications  of  all 
public  policy  recommendations. 

III.  Provisional  Requirements  for  Health 
Claims 

A.  Relationship 

FDA  is  proposing  in  §  101.74  to 
authorize  health  claims  on  the 
relationship  of  dietary  sodium  and 
hypertension  on  food  labels  and 
labeling.  The  agency  has  identified 


several  key  points  that  it  considers 
essential  for  helping  consumers  to 
understand  this  relationship.  These 
points  are  made  in  S  101.74(a). 

The  definition  of  hypertension  used  in 
S  101".74(a)  is  taken  from  U.S.  DHHS/ 
PHS/NIH  reports  (Refs.  23  and  38).  It 
defines  hypertension  as  SBP  of  more 
than  140  mm  HG  or  DBP  of  more  than  90 
mm  HG.  The  regulation  also 
distinguishes  sodium  from  salt. 

Proposed  S  101.74(a)  describes  the 
relationship  between  sodium  and 
hypertension.  Based  on  its  review  of  the 
available  scientific  evidence,  FDA  states 
that  high  sodium  intake  is  related  to  the 
prevalence  of  hypertension  and  to  the 
increase  of  blood  pressure  with  age.  The 
agency  also  states  that  low  sodium 
intake  is  related  to  low  prevalence  of 
hypertension  and  to  a  low  rise  or  no 
increase  of  blood  pressure  with  age. 

A  substantial  amount  of  human  and 
animal  data  indicate  that  high  potassium 
intake  may  be  related  to  reduced  blood 
pressure  levels  (Refs.  38,  43.  and  62).  In 
addition,  high  sodium-potassium  ratios 
have  been  positively  correlated  with 
blood  pressure  levels  (Refs.  43  and  62). 
and  NAS  (Ref.  62)  noted  that  low 
sodium  intake  in  combination  with  high 
potassium  intake  "is  associated  with  the 
lowest  blood  pressure  levels  and  the 
lowest  frequency  of  stroke  in  individuals 
and  populations."  FDA  considered 
including  potassium  intake  information 
in  sodium/hypertension  health  claims. 
However,  because  of  time  and  resource 
constraints,  the  lack  of  evidence  for  a 
quantitative  ratio,  and  safety  concerns 
involving  potassium  supplementation 
and  fortification  (21  CFR  201.306).  FDA 
at  this  time  has  limited  the  relationship 
statement  to  sodium  and  hypertension. 
This  is  the  topic  that  FDA  was  directed 
to  address  in  section  3(b)(l)(A)(vi)  of  the 
1990  amendments. 

B.  Significance 

In  summarizing  the  significance  of 
reductions  and  moderation  in  sodium 
intake  relative  to  the  reduction  in  the 
prevalence  of  hypertension  in  the 
general  U.S.  population  and  within  the 
total  dietary  context.  FDA  has  identified 
in  proposed  \  101.74(b)  several  key 
points  that  it  considers  essential  for 
helping  consumers  in  understanding  this 
nutrient  and  disease  relationship. 

This  section  states  that  hypertension 
is  a  public  health  concern  because  it  is  a 
risk  factor  for  CHD  and  stroke.  This 
statement  is  based  on  the  Surgeon 
General's  Report  (Ref.  43)  and  the  NAS 
Report  (Ref  62).  The  recognition  that 
there  is  a  continuum  of  risk  across  the 
range  of  blood  pressures,  which  is 
reflected  in  this  provision,  was 
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■ases       several  key  points  that  it  considers 
7).  essential  for  helping  consumers  to 

understand  this  relationship.  These 
points  are  made  in  S  101.74(a). 
idom  The  definition  of  hypertension  used  in 

S  101.74(a)  is  taken  from  U.S.  DHHS/ 
PHS/NIH  reports  (Refs.  23  and  38).  It 
defines  hypertension  as  SBP  of  more 
than  140  mm  HG  or  DBP  of  more  than  90 
mm  HG.  The  regulation  also 
distinguishes  sodium  from  salt. 

Proposed  §  101.74(a)  describes  the 
relationship  between  sodium  and 
hypertension.  Based  on  its  review  of  the 
available  scientific  evidence,  FDA  states 
that  high  sodium  intake  is  related  to  the 
prevalence  of  hypertension  and  to  the 
increase  of  blood  pressure  with  age.  The 
agency  also  states  that  low  sodium 
intake  is  related  to  low  prevalence  of 
hypertension  and  to  a  low  rise  or  no 
increase  of  blood  pressure  with  age. 

A  substantial  amount  of  human  and 
animal  data  indicate  that  high  potassium 
intake  may  be  related  to  reduced  blood 
pressure  levels  (Refs.  38,  43.  and  62).  In 
addition,  high  sodium-potassium  ratios 
have  been  positively  correlated  with 
blood  pressure  levels  (Refs.  43  and  62). 
and  NAS  (Ref.  62)  noted  that  low 
sodium  intake  in  combination  with  high 
potassium  intake  "is  associated  with  the 
lowest  blood  pressure  levels  and  the 
lowest  frequency  of  stroke  in  individuals 
and  populations."  FDA  considered 
including  potassium  intake  information 
in  sodium/hypertension  health  claims. 
However,  because  of  time  and  resource 
constraints,  the  lack  of  evidence  for  a 
quantitative  ratio,  and  safety  concerns 
involving  potassium  supplementation 
and  fortification  (21  CFR  201.306),  FDA 
at  this  time  has  limited  the  relationship 
statement  to  sodium  and  hypertension. 
This  is  the  topic  that  FDA  was  directed 
to  address  in  section  3(b)(l)(A)(vi)  of  the 
1990  amendments. 

B.  Significance 

In  summarizing  the  significance  of 
reductions  and  moderation  in  sodium 
intake  relative  to  the  reduction  in  the 
prevalence  of  hypertension  in  the 
general  U.S.  population  and  within  the 
total  dietary  context,  FDA  has  identified 
in  proposed  S  101.74(b)  several  key 
points  that  it  considers  essential  for 
helping  consumers  in  understanding  this 
nutrient  and  disease  relationship. 

This  section  states  that  hypertension 
is  a  public  health  concern  because  it  is  a 
risk  factor  for  CHD  and  stroke.  This 
statement  is  based  on  the  Surgeon 
General's  Report  (Ref.  43)  and  the  NAS 
Report  (Ref.  62).  The  recognition  that 
there  is  a  continuum  of  risk  across  the 
range  of  blood  pressures,  which  is 
reflected  in  this  provision,  was 
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docum«nt«d  m  the  folkiwup  surveillance 
study  of  the  men  screened  for  the 
MulLipJe  Risk  Factor  interveatioa  Tiial 
(Refs.  68  And  114).  The  agency  hat 
indttded  «  statenteirt  from  Dietary 
Cuideiiiies  on  the  pnevaience  of  iiagh 
blood  pressure  in  the  Unrted  States  in 
this  section  to  provide  some  mdication 
of  the  raa^itude  of  the  problem  and  <tae 
number  of  Amehcans  currently  afiected 
(Rel83). 

Based  on  FDA's  evaluatjon  of  the 
scientific  evidence,  proposed  {  101.74(b) 
goes  OB  to  state  that  reduced  sodiom 
intake  may  benefit  some  bnt  not  all 
hypertensives  and  possibly  some  b*t  no* 
aH  normotensives.  The  range  of 
percentages  in  §  101.74(J))  of  responsive 
hypertensive  and  norraotensrve 
individuals  that  respond  to  sodium 
reduction  was  taken  from  the  Sutiivaa 
review  (Ref.  116).  The  regulation 
recognizes,  however,  based  on  the 
Surg«son  Generars  report  (Ref.  43),  the 
NAS  report  (Ref.  82),  and  "Dietary 
Guidelines"  (Ref.  85)  that  there  are  no 
practical  biological  markers  for 
identifying  responsive  indmduaJs. 
The  regulation  ^^es  on  to  list  the 
populations  most  at  risk  for 
hypertension  and  most  likely  to  benefit 
from  sodium  reduction.  These 
papulations  were  identified  in  the 
Sar§eaaGenerd'8  report  (Re£.  43),  the 
ISLAS  rapart  (Ref.  82),  and  the  Natkmal 
Health  asid  Nutrition  Examination 
Survey  (Ref.  27).  It  then  lists  tiie  risk 
factors  for  hypNiension  other  than 
sodium  intake.  These  factors  spe 
mentioned  in  die  Surgeon  Generai's 
report  (Ref.  43)  and  the  NAS  report  {Ref. 
62).  The  statement  that  the  magnitude  of 
1^  effect  is  "small"  but  statistically 
significant  is  based  oo  FDA's  evaluation 
of  the  scientific  evidence,  vrkich  is 
samraarized  in  section  tL  of  this 
document.  Propwsed  $  101.74(b)  goes  on 
to  cite  the  estimated  magnitude  of  the 
change  in  blood  pressure  in  response  to 
a  change  in  dietary  soctium  intake.  The 
Qgeacy  took  this  information  from  the 
conclusions  of  the  INTT31SALT  study 
(Ref.  37).  The  estiroaJed  reductions  in 
mortality  ctted  in  proposed  f  10174(b) 
were  taken  from  the  Stamler's  aoaiyBis 
of  the  impact  that  the  change  in  bk»9d 
pressuK  woaU  have  on  a  populatioa- 
wide  basis  (Refs.  69  and  114).  This 
section  conciades  wnth 
recomnendations  for  ways  to  reduce 
sodiam  int^te,  winch  tvere  takoi  from 
"Dietary  Gmdeiines"  (Ref.  85),  the 
Surgeon  Generals  report  (Ref.  43),  aad 
the  NAS  report  (Ref.  62). 

In  discussing  the  magnitude  of  the 
effect  of  a  change  in  sodium  intake,  the 
agency  uses  the  words  '"estintate"  and 
'a.pfiioxmtaie"  to  indtcate  that  the 


valaes  died  are  ba^ed  on  the  best 
inforaiatioR  available  and  are  close  1o 
but  not  identical  to  the  actual  and  true 
values.  FDA  would  cor^ider  changing 
tiiese  estimates  only  if  newer  estimates 
that  were  based  on  better  ^iaita  and  that 
were  significantly  different  from  these 
valaes  were  fw^sented  to  it 

C.  General  Requirements 

In  5  101.74{cKll.  FDA  is  requiring  that 
for  a  food  to  bear  a  health  daim  on  the 
topic  of  sodiuffi  and  hypertensioa.  tt 
nMSt  meet  the  general  requirements  for 
health  claims  set  forth  in  proposed 
S  101.14,  puWished  edsewhere  in  this 
issue  of  the  Federal  Register.  Under  this 
regulation,  a  sodium /hj'pertension 
health  claim  is  prohibited  if  any  of  the 
specified  disquahfyii^  nutrient  levels 
are  exceeded.  This  requirement  assures 
thai  sodiiim/hy(>eTtecsion  health  claims 
may  not  appear  on  foods  and  food 
products  tint  contain  llJS  g  or  more  of 
fat  per  reference  amount  commonly 
consumed,  per  label  servnng  size,  or  per 
100  g.  4  g  or  more  of  saturated  fat  per 
reference  amount  commonly  consumed, 
per  label  serving  size,  or  per  100  g,  and 
45  mg  or  more  of  cholesterol  per 
reference  jHnount  commonly  consumed, 
per  label  serving  size,  or  per  100 g.  There 
are  eiIso  disqualifying  criteria  for 
sodiias:  360  ng  or  more  of  sodium  per 
reference  amount  commonly  consumed, 
per  label  serving  size,  or  per  100  g. 
However,  to  qualify  to  make  a  sodium/ 
hypertension  health  claim  under 
propped  %  101.74(c)(2^,  it  must  contain 
140  mg  or  less  of  sodium  per  serving  and 
per  too  g.  A  more  thorough  discussion  of 
tiw  criteria  for  identifying  nsk  nutrients 
and  the  levels  of  d»ese  nutrients  allowed 
in  foods  that  bear  health  claims  is 
included  in  the  docum«it  on  general 
requirements  for  healdi  daftns, 
published  elsewhere  in  this  issue  of  the 
Federal  Itegister. 

The  reqiiirement  that  a  food  must 
meet  the  "iow  sodium"  definition  to 
bear  a  sotfium /hypertension  health 
claim  assxires  that  such  claims  wiQ 
appear  only  on  foods  and  food  products 
that  contain  140  mg  or  less  of  sodium  per 
serving  and  per  100  g.  A  more  thorov^h 
discussion  of  the  "low  soditan"  criteria 
and  the  rationale  for  the  established 
sodium  oootent  levels  is  presented  in  the 
adjectsral  descnptor  document 
published  elsewhere  in  this  issue  of  the 
Fedecal  Register.  Should  additional 
considerations  or  evidence  prompt  ftie 
estal^hmeat  of  a  di^erent  definition 
for  *1ow  sodium,"  only  the  descriptor 
document  will  require  revision. 

FDA  used  the  qualifying  criteria  and 
the  disqn^ifying  cnteiia,  described 
above,  to  identify  foods  that  would 
likely  be  alfoived  to  bear  sodium/ 


hyperiensioB  hoahh  claims  (Ref.  93V 
Examples  of  foods  quakfyiog  for 
sodium/hypertension  health  claims 
include  tuna  and  salmon  withoot  added 
sah;  most  frats  and  vegetables,  except 
for  canned  and  freaen  vegetables 
pnooes^  with  salt  lowfal  milk  (.2 
percent  or  leas  fat),  evaporated  milk, 
lowfat  yogurt  with  fruit,  collage  cheese, 
ice  milk,  sherbet  and  Trandau3U^"*Ert 
toppings  and  cream  si^tittites:  ntost 
flours,  meals,  grains,  and  pastas  (except 
for^g  pastas^  and  breakfast  on-eals 
such  as  shredded  wheat  low  sodium 
com  flakes,  frosted  shredded  (mini- 
sized)  wheat  puffed  rice,  sugar  chsp. 
wheal  germ,  aiid  many  ;Hepared  cereuls 
such  as  cream  of  wheat  cream  of  rice, 
and  grits,  fai  addition  to  these  types  of 
foods,  several  other  food  types  would 
qualify  for  sodun/hypertensson  health 
claims  including  beverages  such  as 
carbonated  soft  drinks.  coSee,  tea,  some 
fruit  juices,  diiaks,  and  puacfaes:  some 
candies,  cookies,  baked  goods;,  and 
icings;  faew,  idlies.  and  other 
sweeteners;  and  margarines  and  salad 
dressings  without  added  salt.  Given  the 
minimal  nutrition  value  of  many  of  these 
foods,  FBA  n^mttta  comments  as  to 
whether  they  shoald  be  allowed  to  bear 
a  heahh  claim. 

D.  Relationship  Statement 

In  the  oompanion  document  oa 
general  principies  for  health  claims 
published  elsewhere  in  this  i»ue  of  the 
Federal  Re^er,  FDA  is  proposing  to 
require  that  claims  present  an  accurate 
representation  of  the  nutrient/disease 
relation  shir  Consequently,  based  on  the 
scientific  evidence  regarding  the 
relatioBsh^)  betweea  sodium  and 
hypertension,  in  {  101-741c)(2).  FDA  is 
proposing  that  sodium/hypertension 
health  claims  must  state  that  a  low 
sodium  diet  is  associated  with  lower 
blood  pressue  in  some  people,  or  that  a 
high  sodium  diet  is  associated  with 
higher  blood  pressure  in  some  people. 
Because  sodiMi  reduction  helps  lower 
blood  pressure  in  soaae  but  not  all 
individuals.  FDA  is  proposing  that 
health  <iaaM  ackaowledge  this  fact  It  is 
^  agency's  positioa  that  withoi4  such 
an  acknowledgement  the  heakh  claim 
would  be  nisfeadiag  to  those  people 
whose  blood  pressures  do  aot  rc^Mnd 
to  sodium  rethtctioB. 

E.  Populations  at  Greatest  Risk  and 
Dietary  Risk  Factors 

In  S  101.74(c|  {Si  FDA  is  proposing  to 
require  that  health  claims  acknowledge 
that  many  factors  are  associated  with 
the  developnieat  of  high  blood  presswre. 
Thus,  under  this  proposal  claims  wtU  be 
required  to  idnlify  hi^  riifc  popoJations 
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and  dietary  risk  factors  associated  with 
hypertension.  Those  most  at  risk  of 
developing  hypertension,  and 
consequently  most  likely  to  benefit  from 
sodium  restriction,  include  the  elderiy 
and  those  with  family  histories  of  high 
blood  pressure,  which  may  encompass 
individuals  in  specific  racial  or  gender 
groups  (Refs.  27.  43.  57,  and  62).  In 
addition  to  dietary  sodium  intake, 
alcohol  consumption  and  obesity  are 
identified,  modifiable,  dietary  risk 
factors  for  hypertension  (Refs.  43  and 
62).  Consequently,  achieving  weight 
control  and  reducing  alcohol 
consumption  have  been  recommended 
to  assist  in  lowering  blood  pressure 
levels  in  the  general  population  (Ref.  85). 
This  additional  information  on 
populations  and  risk  factors  provides  a 
broader  context  for  the  nutrient/disease 
relationship.  Presentation  of  this 
information  will  ensure  that  consumers 
are  aware  that,  in  addition  to  sodium 
intake,  there  are  many  other  factors  that 
contribute  to  the  development  and 
control  of  hypertension. 

IV.  Optional  Health  Claim  Information 

A.  Sodium  as  an  Essential  Nutrient 

Sodium  is  an  essential  nutrient,  and  it 
is  important  that  consumers  include 
sodium  in  their  total  diets.  On  the  other 
hand,  NAS  has  recommended  a  safe, 
minimum  level  of  500  mg  sodium  per  day 
(Ref.  63)  and  an  upper  limit  of  2.400  mg 
sodium  per  day  (Ref.  62).  Elsewhere,  in 
this  issue  of  the  Federal  Register,  FDA  is 
proposing  to  establish  a  DRV  for  sodium 
of  2,400  mg  per  day  for  use  in  nutrition 
labeling.  Yet.  while  some  sodium  is 
required  for  good  health,  excessive 
intake  of  sodium  is  unnecessary  and 
may  be  harmful.  For  consumers  to 
understand  the  significance  of  the 
sodium  contained  in  a  food  that  is 
qualified  to  bear  a  sodium/hypertension 
health  claim  in  relation  tu  the  total  daily 
intake  goal,  FDA  considered  requiring 
that  sodium/hypertension  health  claims 
state  that  adults  should  consume  at 
least  500  mg  but  not  more  than  2,400  mg 
sodium  per  day.  However,  in  an  attempt 
to  keep  health  claims  short  and  not 
overwhelm  consumers  with  information, 
FDA  is  tentatively  proposing  in 
S  101.74(d)  (1)  to  allow,  but  not  to 
require,  quantitative  limits  for  sodium 
intake.  The  agency  requests  comments 
on  whether  this  additional  information 
will  be  beneficial  to  consumers,  and 
whether  it  should  be  required  on  health 
claims  or  remain  optional. 

B.  Consultation  of  Physicians 

Many  people  are  now  aware  of  the 
dangers  of  high  blood  pressure  (Ref.  56). 
With  the  ready  availability  of  "do  it 


yourself  machines  to  measure  blood 
pressure  levels  in  grocery  stores  and 
shopping  malls  and  the  common 
practice  of  having  blood  pressure  levels 
checked  each  time  an  individual  visits  a 
physician  or  health  professional,  many 
people  now  know  what  their  blood 
pressure  levels  are.  FDA  is  concerned 
that  some  individuals  may  attempt  to 
use  the  ready-availability  of  sodium 
labeling,  and  in  particular  sodium/ 
hypertension  health  claims,  to  self- 
medicate  or  treat  their  hypertension 
without  consulting  a  physician.  For  this 
reason,  the  agency  considered  requiring 
that  health  claims  state  that  individuals 
with  high  blood  pressure  should  consult 
their  physician  for  specific  medical 
advice  and  guidance. 

Health  claims  that  result  from  this 
regulation  are  intended  for  the  general 
healthy  public,  however.  Hypertension 
is  a  serious  medical  condition.  It  is 
FDA's  view  that  any  individual  with  an 
identified  medical  problem  should  be 
under  the  care  of  a  physician,  and  that 
health  claims  are  not  intended  as  a 
substitute  for  individual  patient/doctor 
care  and  especially  not  for  individuals 
with  identified  medical  diseases  or 
health-related  conditions.  The  agency 
has  tentatively  decided  to  include  this 
information  as  an  optional  element. 
S  101.74(d)  (2),  and  requests  comments. 

C.  Sodium  and  Salt 

FDA  is  proposing  in  S  101.74(d)  (3).  to 
allow  manufacturers  to  use  the  term 
"salt"  in  addition  to  the  term  "sodium." 
both  of  which  have  been  incorporated 
into  "Dietary  Guidelines"  to  use  salt  and 
sodium  in  moderation.  Salt,  which  is  39 
percent  sodium  by  weight,  is  the  most 
common  source  of  dietary  sodium  and  is 
a  more  familiar  term  to  the  general 
public  than  sodium.  A  recent  FDA 
survey  found  that  approximately  70 
percent  of  the  survey  population 
generally  understood  that  sodium  and 
salt  are  related  (Ref  1982).  Respondents 
frequently  used  "sodium"  and  "salt" 
interchangeably,  which  is  technically 
incorrect  but  functionally  effective 
because  reducing  salt  intake  also 
reduces  sodium  intake.  The  available 
evidence  suggests,  however,  that  sodium 
is  the  nutrient  most  clearly  implicated  in 
hypertension.  Furthermore,  in  the 
proposed  nutrition  labeling  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  proposing  to 
use  the  term  "sodium"  in  the  nutrition 
label  to  inform  consumers  of  the  sodium 
content  of  a  food.  Therefore,  allowing 
use  of  the  term  "salt"  in  a  sodium/ 
hypertension  health  claim,  rather  than 
the  term  "sodium,"  would  be  potentially 
confusing  to  consumers  because  it 
would  be  inconsistent  both  with  the 


nutrition  label  and  with  the  strongest 
scientific  evidence  for  linking  dietary 
factors  to  hypertension.  Conversely, 
using  the  term  "salt"  in  addition  to  the 
term  "sodium"  would  seem  less  likely  to 
be  misleading  and  may  actually  be 
useful  to  those  consumers  who  are 
unfamiliar  with  the  more  technical  term 
but  who  wish  to  reduce  their  sodium 
intake.  Therefore,  the  agency  is 
proposing  to  allow  the  use  of  the  term 
"salt"  if  the  term  "sodium"  is  also  used. 

The  agency  is  aware  that  a  few  recent 
studies  and  reviews  suggest  that  the 
chloride  ion.  rather  than  or  in  addition 
to  the  sodium  ion,  may  be  important  in 
the  development  of  high  blood  pressure 
(Refs.  31,  4a  79.  87,  and  92).  Eariy 
studies  with  sodium  chloride  attributed 
blood  pressure  increases  to  the  chloride 
ion:  however,  in  the  1950'8  the  sodium 
ion  was  considered  to  be  more 
important  (Refs.  14  and  43).  Because 
many  of  the  studies  that  investigated  the 
relationship  between  sodium  and 
hypertension  used  sodium  chloride  as 
the  source  of  dietary  sodium,  these 
studies  do  not  distinguish  the  ejects  of 
sodium  from  the  effects  of  sodium 
chloride. 

In  the  early  and  mid-1980's,  studies 
with  various  sodium  salts  found  that 
while  sodium  chloride  raised  blood 
pressure  levels  in  sensitive  individuals 
and  animals,  other  sodium  salts  had  no 
effect  (Refs.  31  and  43).  The  recent 
studies  (Refs.  79  and  87)  are 
inconclusive  with  respect  to  chloride  or 
indicate  that  the  sodium  and  chloride 
ions  have  different  roles.  Recent  reviews 
(Refs.  48  and  92)  suggest  that  sodium 
and  chloride  together  produce  larger 
blood  pressure  changes,  and  that  the  ion 
that  is  associated  with  the  sodium  may 
greatly  influence  the  subsequent  blood 
pressure  response.  To  date,  the  studies 
involving  humans  have  been  few  in 
number  and  small  in  size.  Consequently, 
at  this  time,  there  is  insufficient 
information  available  for  drawing 
substantive  conclusions  or  for  changing 
public  health  policy  recommendations. 
Nonetheless,  these  results  raise 
important  questions,  and  FDA 
encourages  additional  research  to 
determine  the  independent  and 
combined  effect  of  sodium  and  of 
chloride  on  blood  pressure. 

Sodium  chloride  is  the  major  source  of 
dietary  sodium.  Because  FDA's  policy  of 
encouraging  sodium  reduction  will  also 
result  in  chloride  reduction,  the  policy 
remains  prudent  regardless  of  whether 
sodium,  chloride,  or  sodium  chloride  is 
determined  to  be  important  in 
relationship  to  hypertension.  In  addition, 
compliance  is  simplified  because  sodium 
content  is  identified  on  the  labeling  and 
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d  scientific  evidence  for  linking  dietary 

factors  to  hypertension.  Conversely, 
using  the  term  "salt"  in  addition  to  the 
term  "sodium"  would  seem  less  likely  to 
be  misleading  and  may  actually  be 
useful  to  those  consumers  who  are 
unfamiliar  with  the  more  technical  term 
but  who  wish  to  reduce  their  sodium 
intake.  Therefore,  the  agency  is 
proposing  to  allow  the  use  of  the  term 
"salt"  if  the  term  "sodium"  is  also  used. 
The  agency  is  aware  that  a  few  recent 
studies  and  reviews  suggest  that  the 
chloride  ion,  rather  than  or  in  addition 
to  the  sodium  ion.  may  be  important  in 
the  development  of  high  blood  pressure 
(Refs.  31.  4a  79,  87,  and  92).  Early 
studies  with  sodium  chloride  attributed 
blood  pressure  increases  to  the  chloride 
ion;  however,  in  the  1950's  the  sodium 
ion  was  considered  to  be  more 
important  (Refs.  14  and  43).  Because 
many  of  the  studies  that  investigated  the 
relationship  between  sodium  and 
hypertension  used  sodium  chloride  as 
the  source  of  dietary  sodium,  these 
studies  do  not  distinguish  the  ejects  of 
sodium  from  the  effects  of  sodium 
chloride. 

In  the  early  and  mid-1980's.  studies 
with  various  sodium  salts  found  that 
while  sodium  chloride  raised  blood 
pressure  levels  in  sensitive  individuals 
and  animals,  other  sodium  salts  had  no 
effect  (Refs.  31  and  43).  The  recent 
studies  (Refs.  79  and  87)  are 
inconclusive  with  respect  to  chloride  or 
indicate  that  the  sodium  and  chloride 
ions  have  different  roles.  Recent  reviews 
(Refs.  48  and  92)  suggest  that  sodium 
and  chloride  together  produce  larger 
blood  pressure  changes,  and  that  the  ion 
that  is  associated  with  the  sodium  may 
greatly  influence  the  subsequent  blood 
pressure  response.  To  date,  the  studies 
involving  humans  have  been  few  in 
number  and  small  in  size.  Consequently, 
at  this  time,  there  is  insufficient 
information  available  for  drawing 
substantive  conclusions  or  for  changing 
public  health  policy  recommendations. 
Nonetheless,  these  results  raise 
important  questions,  and  FDA 
encourages  additional  research  to 
determine  the  independent  and 
combined  effect  of  sodium  and  of 
chloride  on  blood  pressure. 

Sodium  chloride  is  the  major  source  of 
dietary  sodium.  Because  FDA's  policy  of 
encouraging  sodium  reduction  will  also 
result  in  chloride  reduction,  the  policy 
remains  prudent  regardless  of  whether 
sodium,  chloride,  or  sodium  chloride  is 
determined  to  be  important  in 
relationship  to  hypertension.  In  addition, 
compliance  is  simplified  because  sodium 
content  is  identified  on  the  labeling  and 
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verificatron  would  involve  detection  of 
sodium  alone.  The  agency  requests  data 
and  comments  on  the  appropriateness  d( 
selecting  sodiufn  rather  than  sodium 
chloride  as  the  specified  nutrien*  and  on 
the  appropriateness  of  allowing  the  ♦etw 
'salt"  in  addition ♦o<be  term  "sodiufn'" 
on  sodfura/hyper^ention  health  claims. 

n  High  Biood  Pressure  and 
Hypertension 

in  i  Mn74(dK4).  FDA  is  proposing  to 
ullow  manufacturers  to  use  the  term 
"hypertension"  in  addition  to  the  term 
"high  blood  pressure."  Hypertension  is  a 
broader  tenn  which  encompasses 
persons  witb  untieated  high  blood 
pressure  levels  as  well  as  persons  with 
'normal"  levels  as  a  result  of  effective 
treatment  Hypertension  t«  also  the 
disease  specifted  in  section 
3{b)(lMAMvi)  of  the  1990  emendmentA. 
The  term  "high  blood  pressure  "  mearu* 
nearly  the  same  thing  as  hypertension 
and  individuals  with  controlled  high 
blood  pressure  are  frequently 
considered  to  have  high  blood  pressore 
even  tboBgh,  technically,  the  blood 
pressure  levels  are  in  the  normal  range. 
The  term  "high  blood  pressure  "  is  less 
technical  and  more  fiimiliar  to 
consumers  %\ace  biood  pressure 
measurefBenf  is  included  in  routine 
physical  examinations,  and  blood 
pressure  response  is  used  to  monitor  the 
treatment  of  hypertension.  Because 
simple,  uncomplicated  terminology  is 
useful  for  assuring  that  health  claios  are 
olear  and  understandable  to  consumers, 
FDu\  is  proposing  to  require  the  use  of 
the  %e^m  "high  blood  pressure"  and  to 
allow  for  the  optionai  addition  of  the 
lerra  "hypertension."  The  agency 
requests  commeuts  on  the 
appropriateness  of  this  proposed  us^e. 

E.  Additional  Information 

In  §  l{n.74(d)(5),  FDA  is  proposing  to 
allow  manufacturers  to  develop  sodiom/ 
hypertension  health  claims  that  provide 
factual  information  about  hypertension, 
including  information  corrtained  in  the 
"Relalicnsbip"  -and  "'Signif  icaTrce"' 
statements  included  bs  part  trflbe 
regulation  and  estimates  of  the  ■mtiiiber 
xrf  people  in  the  United  Sttites  who  ere 
affected  with  high  blood  pressure  or 
hypertension.  It  rs  FDA's  policy  that  one 
of  the  purposes  of  health  claims  is  to 
inform  and  educate  the  general  puibHc. 
Consequently,  manoTacturers  should  be 
allowed  to  include  a-ccurate.  factual 
informatioTi  in  their  health  datms  about 
the  prevalence  and  seriousness  <rf 
hypertension  for  the  U.S.  pojm'blton. 
FDA  is  proposing  ^  limit  the  addrtiona! 
irrformatron  aHoYi'cd  to  t+iat  contarned  in 
these  statements  becanse  they  are 
based  en  FDA's  T»rvTew  of  the  scientific 


evidence  concerning  sodium  and 
hypertension.  By  using  an  approximate 
estimate  of  prevalence,  such  as  "one  in 
three"  aduHs,  updating  this  estimate  is 
Vlkxirj  to  be  less  of  a  problem  than  if  a 
more  precise  estimate  were  used. 

F.  Model  HeaJth  Claim 

FDA  is  induding  in  proposed 
§  TO1.74(c)  e  model  health  claim  on 
sodium  end  hypertension.  The  agency  is 
induding  this  model  to  assist 
manufacturers  in  fomrulating  an 
appropriate  claim. 

V.  EnviieaDfieBtal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)  (It)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envrronnwntal  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Effective  Date 

FDA  is  prQpoaii>g  to  make  these 
regulations  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal. 

VU.  Comments 

Interested  persons  may,  on  or  before 
February  ».  1992,  snbmit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
■docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comtnents  may  be  seen  in  the  office 
abore  between  9  a.m.  and  4  p.m.. 
Monday  throng  Friday. 

VIII.  EooaoBuc  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  exoess  of  the  8*06  mitlion 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Onder  12291  aud  the  ftegaldtury 
Flexibility  Act  (Pub.  L.  96-354).  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  tRIA)  that 
preseirts  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  WA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  requests  comments 
on  the  RIA. 

ApiWMiix  *•  the  PtearaUe — Caautmer 
Heakh  Mcamy  Summary— Sodium  and 
Htgk  Bkmd  fteMttr* 

The  foBowing  .Appendix  is  a  proposed 
consumer  sumrnary  vm  sodium  and 
hypertension.  FDA  solicits  comments  on 


this  document  as  explained  in  the 
proposal  on  the  general  reqwrenwnts  for 
health  claims  published  elsewhere  in 
this  issue  of  die  Federal  Register. 

Appendix — Consumer  Summary  on 
Sodium  and  Hi^  Blood  Pressure 

Sodium  and  High  Blood  Pressure 

Under  the  provisions  of  the  reci;nt 
Nutrition  Labehng  and  Education  A( !  of 
199a  manufacturers  may  put  clear 
information  on  the  food  label  about  the 
relationship  between  a  nutrient,  such  as 
sodium,  and  a  disease  or  health-relaled 
condition,  such  as  hypertension.  To 
prevent  consumers  from  being  misled, 
PDA  allows  only  tntthful  label 
staterrtents  about  diet  and  health 
relatiotlships  that  are  firmly  supporlt'd 
by  the  ourrent  scieatific  evidence.  There 
is  agreement  that  the  acicnlific  evidence 
is  stroTtg  enou^  to  aHow  health  clHims 
about  the  relatioash^  between  sodium 
in  the  diet  and  hyperteosioa. 

Many  consumers  have  said  that 
health  claims  on  food  labels  could  be 
useful  to  them  in  making  improvements 
in  their  diets.  However,  labrf  space  is 
often  bmited.  Therefore,  the  label 
statement  may  refer  to  an  attached 
paniphlel.  or  other  adjacent  labeHng  that 
provides  additional  information  about 
the  health  claims  that  appear  on  the 
label  of  the  food  product  itself. 

In  additioQ  to  aDowing  health  cidims 
about  the  relationship  between  sodium 
and  hypertension.  FDA  is  allewing 
health  claims  about  the  relationship 
between  calcium  and  osteoporosis, 
saturated  fat  and  cholesterol  and 
cardiovascular  disease,  and  fat  aiui 
cancer.  For  information  about  these 
other  diet  and  health  reiationsh^s,  write 
to:  (to  be  supplied  by  aaDufaclurcr). 


What  is  Hypertension? 

Hypertensior  awans  high  Wood 
pressure,  a  conditioB  *a  wj»ch  you.- 
blood  pressure  goes  up  and  stays  ai«ove 
a  jKinnal  level  Blood  ivessare  measures 
the  force  of  blood  against  tJK  artery 
walls  as  tbe  htasi  jwHnps  blood  through 
the  body. 

When  yoe  get  your  blood  pressu.-e 
cbedeed.  yo«  are  ^iven  two  Bmnbws. 
Tbe  first  nuniber  (systolic  pressure)  is 
tbe  force  of  Wood  aganrtt  the  artery 
vratts  when  the  knati  hea4t.  The  second 
number  (diastottc  prcwwre^  is  Ac  force 
on  the  artery  walls  when  the  heart 
relaxes  between  beets.  Cwnently. 
people  with  systolic  blood  pressure  «f 
140 «r  wore  millimelers  of  fnercur>'  (mm 
Hg)  and/or  diastoSic  Wood  pressure  of 
SB  or  more  nwn  Hj  are  considered  to 
have  hi^  blood  pressure. 
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Why  is  There  Concern  About 
Hypertension? 

In  the  United  States,  about  one  in 
three  adults  has  high  blood  pressure. 
The  disease  affects  approximately  58 
million  people  and  is  a  public  health 
concern  primarily  because  it  is  a  major 
risk  factor  for  death  from  coronary  heart 
disease  and  stroke.  Risk  of  death 
increases  steadily  as  blood  pressure 
increases.  People  with  high  blood 
pressure  levels  are  at  greatest  risk,  and 
the  lower  the  blood  pressure  the  lower 
the  risk. 

Hypertension  occurs  more  frequently 
among  persons  with  a  family  history  of 
high  blood  pressure,  elderly  men  and 
women  of  all  races,  black  men  and 
women,  and  men  at  an  earlier  age  than 
women.  In  the  U.S.,  hypertension  and  its 
related  risks  increase  with  age.  Less 
than  1  percent  of  people  below  age  18, 
about  23  percent  of  people  between  ages 
45  through  64,  and  about  38  percent  of 
people  over  65  have  hypertension. 

Primarily  because  of  increased  public 
awareness  and  treatment  of  the  disease, 
hypertension  has  decreased  somewhat 
in  the  U.S.  population  in  recent  years; 
nevertheless  it  remains  a  serious  public 
health  concern. 

What  Is  the  Cause  of  Hypertension? 

In  most  people  with  high  blood 
pressure  the  cause  is  unknown. 
Regulation  of  blood  pressure  by  the 
body  is  a  complex  process  that  is  not 
completely  understood.  Probably  a 
variety  of  factors  influence  the 
development  of  hypertension  in  people 
whose  heredity  makes  them  susceptible 
to  the  disease. 

Currently,  scientists  generally  agree 
that  three  major  diet-related  factors 
have  an  effect  on  blood  pressure — 
obesity  or  being  overweight,  excessive 
sodium  in  the  diet,  and  excessive 
alcohol  consumption. 

The  terms  "salt"  and  "sodium"  often 
are  used  interchangeably,  although  salt 
(which  is  sodium  chloride)  is  only  part 
sodium.  Salt  is  our  most  common  source 
of  dietary  sodium. 

Studies  of  populations  around  the 
world  provide  the  primary  basis  for 
associating  dietary  sodium  with 
hypertension.  In  populations  that  have 
diets  low  in  sodium,  high  blood  pressure 
is  less  common  than  in  populations  with 
diets  high  in  sodium.  Scientists  believe 
that  dietary  sodium  is  related  to 
hypertension,  and  that  diets  which  are 
lOwer  in  sodium  will  be  associated  with 
lower  frequency  of  hypertension. 

These  studies  also  indicate,  that  in 
populations  with  diets  low  in  sodium, 
blood  pressure  increases  less  rapidly  or 
does  not  increase  at  all  with  age.  This 


contrasts  sharply  with  the  blood 
pressure  increases  with  age  that  are 
seen  in  the  U.S.  Less  salt  in  the  diet  may 
be  particularly  appropriate  for  people 
who  are  at  increased  risk  for  developing 
hypertension  in  later  life,  such  as  blacks 
and  those  with  either  a  family  history  of 
high  blood  pressure  or  current  high 
normal  blood  pressure  levels.  The  blood 
pressure  of  some — but  not  all — people 
will  be  lowered  by  decreasing  dietary 
sodium.  Persons  whose  blood  pressure 
is  decreased  by  lowering  sodium  are 
considered  "salt  sensitive."  There  is  no 
practical  way  to  identify  the  "salt- 
sensitive"  people  in  the  population,  to 
predict  who  might  develop  high  blood 
pressure,  or  to  determine  who  will 
benefit  from  reducing  dietary  sodium. 
Authorities  currently  recommend  that 
most  people  use  salt  and  sodium  only  in 
moderation.  Reduction  in  sodium  will 
benefit  those  people  whose  blood 
pressure  rises  with  high  salt  intake.  No 
harmful  effect  is  known  to  occur  from 
moderately  reducing  dietary  sodium. 

Do  Most  People  Eat  Too  Much  Salt  and 
Sodium? 

Sodium  is  an  essential  nutrient  that  is 
required  by  the  body.  The  National 
Academy  of  Sciences  has  set  a  minimum 
safe  amount  for  adults  of  500  milligrams 
(mg)  per  day  under  normal  temperature 
and  activity  conditions.  People  who  lose 
a  lot  of  sodium  and  water  through  sweat 
need  to  drink  extra  water  and  in  rare 
cases  replace  the  lost  salt.  The  Academy 
has  stated  that  there  is  no  known 
advantage  in  consuming  large  amounts 
of  sodium  in  excess  of  body  needs.  Most 
Americans  consume  several  times  the 
minimum  amount  of  sodium  needed. 

The  U.S.  Public  Health  Service  has  set 
a  national  health  goal  for  the  public  to 
use  salt  and  sodium  in  moderation.  To 
do  this,  people  are  encouraged  to 
prepare  foods  without  adding  salt,  to 
avoid  salt  at  the  table,  and  to  make  a 
habit  of  purchasing  foods  that  are  low  in 
sodium  or  modified  to  lower  sodium 
content. 

Which  Foods  Are  Sources  of  Sodium? 

Sodium  in  the  diet  comes  from  many 
sources.  Small  amounts  of  sodium  are 
found  naturally  in  many  foods,  so  if  you 
eat  a  variety  of  foods,  you'll  easily  get 
the  minimum  safe  amount. 

However,  your  salt  intake  can 
increase  dramatically  depending  on  the 
choices  you  make.  Salt  is  added  for 
flavoring  and  preserving  during 
processing  of  many  foods,  but  products 
are  often  available  in  a  "low  sodium" 
version  as  well.  Salt  may  also  be  added 
during  cooking  at  home,  or  by  yourself 
at  the  table.  In  addition  to  table  salt, 
many  substances  added  to  foods,  such 


as  baking  soda,  baking  powder,  sodium 
nitrite,  and  monosodium  glutamate 
(MSG).  contain  sodium. 

A  good  way  to  learn  about  the  amount 
of  sodium  in  foods  is  to  read  nutrition 
labels.  Most  foods  now  have  nutrition 
information  on  their  labels.  The  amount 
of  sodium  in  a  serving  of  food  is  listed  in 
milligrams.  FDA  has  estabhshed  "Daily 
Values"  for  several  nutrients,  including 
sodium,  that  are  important  in  diet  and 
health  relationships.  The  daily  value  is 
intended  to  help  consumers  determine 
how  a  single  serving  of  a  food 
contributes  to  the  total  amount  of 
nutrient  for  the  day.  The  daily  value  for 
sodium  is  2.400  mg,  based  on  a  report 
from  the  National  Academy  of  Science. 
Therefore,  a  food  that  contains  600  mg 
sodium  per  serving  would  provide  about 
one-quarter  of  the  daily  recommended 
value  for  sodium.  When  you  add  up  the 
sodium  from  all  the  foods  you  eat  in  a 
day,  it  should  total  less  than  2,400  mg. 

What  Do  Label  Claims  About  Sodium 
Mean? 

In  addition  to  the  amount  of  sodium 
per  serving  on  the  nutrition  label,  you 
may  see  other  kinds  of  claims  about 
sodium  on  some  food  packages.  There 
are  two  kinds  of  label  claims — nutrient 
content  claims  and  health  claims. 

Nutrient  content  claims  may  be  made 
about  the  amount  of  sodium  the  food 
contains.  For  example,  a  food  that 
contains  35  mg  sodium  or  less  per 
serving  may  be  labeled  "very  low 
sodium."  Foods  that  contain  5  mg  or  less 
of  sodium  per  serving  may  be  labeled 
"sodium  free"  or  "no  sodium."  and  foods 
that  contain  140  mg  sodium  or  less  per 
serving  may  be  labeled  "low  sodium."  A 
reduced  sodium  claim  on  a  food  label 
indicates  that  the  sodium  content  has 
been  reduced  by  50  percent  or  more 
compared  to  the  regular  product. 

Some  foods  that  are  low  in  sodium 
may  contain  one  or  more  nutrients  that 
may  increase  the  risk  of  a  diet-related 
disease  other  than  high  blood  pressure. 
For  example,  a  low  sodium  food  could 
be  high  in  saturated  fat  which  has  a 
relationship  to  elevated  blood 
cholesterol  and  heart  disease.  A  content 
claim  about  sodium  cannot  be  made  on 
such  foods  without  indicating  the 
presence  of  the  other  nutrient,  for 
example,  "Low,  sodium;  see  nutrition 
label  for  saturated  fat  content." 

Health  claims  are  those  made  about 
the  relationship  between  the  nutrient, 
sodium,  and  the  disease,  hypertension. 
Health  claims  of  this  type  may  appear 
only  on  foods  that  qualify  as  "low 
sodium."  In  addition,  the  food  must  not 
contain  any  other  nutrient  that  FDA  has 
determined  increases  the  risk  of  a  diet- 
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as  baking  soda,  baking  powder,  sodium 
nitrite,  and  monosodium  glutamate 
(MSG).  contain  sodium. 

A  good  way  to  leam  about  the  amount 
of  sodium  in  foods  is  to  read  nutrition 
labels.  Most  foods  now  have  nutrition 
information  on  their  labels.  The  amount 
of  sodium  in  a  serving  of  food  is  listed  in 
milligrams.  FDA  has  estabhshed  "Daily 
Values"  for  several  nutrients,  including 
sodium,  that  are  important  in  diet  and 
health  relationships.  The  daily  value  is 
intended  to  help  consumers  determine 
how  a  single  serving  of  a  food 
contributes  to  the  total  amount  of 
nutrient  for  the  day.  The  daily  value  for 
sodium  is  2,400  mg,  based  on  a  report 
from  the  National  Academy  of  Science. 
Therefore,  a  food  that  contains  600  mg 
sodium  per  serving  would  provide  about 
one-quarter  of  the  daily  recommended 
value  for  sodium.  When  you  add  up  the 
sodium  from  all  the  foods  you  eat  in  a 
day,  it  should  total  less  than  2,400  mg. 

What  Do  Label  Claims  About  Sodium 
Mean? 

In  addition  to  the  amount  of  sodium 
per  serving  on  the  nutrition  label,  you 
may  see  other  kinds  of  claims  about 
sodium  on  some  food  packages.  There 
are  two  kinds  of  label  claims — nutrient 
content  claims  and  health  claims. 

Nutrient  content  claims  may  be  made 
about  the  amount  of  sodium  the  food 
contains.  For  example,  a  food  that 
contains  35  mg  sodium  or  less  per 
serving  may  be  labeled  "very  low 
sodium."  Foods  that  contain  5  mg  or  less 
of  sodium  per  serving  may  be  labeled 
"sodium  free"  or  "no  sodium,"  and  foods 
that  contain  140  mg  sodium  or  less  per 
serving  may  be  labeled  "low  sodium."  A 
reduced  sodium  claim  on  a  food  label 
indicates  that  the  sodium  content  has 
been  reduced  by  50  percent  or  more 
compared  to  the  regular  product. 

Some  foods  that  are  low  in  sodium 
may  contain  one  or  more  nutrients  that 
may  increase  the  risk  of  a  diet-related 
disease  other  than  high  blood  pressure. 
For  example,  a  low  sodium  food  could  , 
be  high  in  saturated  fat  which  has  a 
relationship  to  elevated  blood 
cholesterol  and  heart  disease.  A  content 
claim  about  sodium  cannot  be  made  on 
such  foods  without  indicating  the 
presence  of  the  other  nutrient,  for 
example,  "Low,  sodium;  see  nutrition 
label  for  saturated  fat  content." 

Health  claims  are  those  made  about 
the  relationship  between  the  nutrient, 
sodium,  and  the  disease,  hypertension. 
Health  claims  of  this  type  may  appear 
only  on  foods  that  qualify  as  "low 
sodium."  In  addition,  the  food  must  not 
contain  any  other  nutrient  that  FDA  has 
determined  increases  the  risk  of  a  diet- 
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related  disease  or  health  condition  other 
than  hypertension.  For  example,  a 
health  claim  could  not  appear  on  a  "low 
sodium"  food  that  contains  a  high 
amount  of  saturated  fat,  because 
saturated  fat  has  a  relationship  to  heart 
disease. 

Many  foods  are  eligible  to  make 
sodium  and  hypertension  claims.  For 
example,  at  least  some  products  in  each 
of  the  following  categories  of  foods  can 
make  such  claims:  Fruits  and  vegetables: 
fruit  juices  and  drinks;  milk  and  dairy 
products;  breakfast  cereals;  cereal 
grains  (such  as  rice):  pasta  products 
(such  as  spaghetti);  flours;  legumes  (peas 
and  beans);  nuts  and  seeds;  and 
seafood. 

Other  Diet-Related  Risk  Factors  for 
Hypertension 

In  addition  to  sodium,  there  are  at 
least  two  other  diet-related  factors  for 
hypertension  over  which  a  person  has 
control — body  weight  and  alcohol 
consumption.  Increased  body  weight  is 
related  to  increased  blood  pressure,  and 
blood  pressure  falls  when  weight  is 
reduced.  Weight  loss  is  recommended 
for  all  overweight  persons,  particularly 
those  with  hypertension.  People  who 
regularly  consume  large  amounts  of 
alcohol  have  higher  blood  pressure  than 
people  who  don't  drink  or  who  drink 
only  in  moderation.  Authorities 
recommend  maintaining  a  healthy 
weight  and  drinking  alcoholic  beverages 
in  moderation,  if  at  all. 

Facts  to  Keep  in  Mind 

It's  the  total  combination  of  foods  that 
you  eat  regularly —  both  the  kinds  and 
the  amounts — that's  important  in  terms 
of  good  nutrition.  Eating  particular  foods 
or  one  specific  food  isn't  a  magic  key 
that  will  assure  you  have  a  more  healthy 
diet. 

Eating  a  healthy  diet,  in  itself,  doesn't 
guarantee  good  health.  A  healthy  diet, 
however,  is  an  important  part  of  a 
healthy  lifestyle  that  includes,  for 
example,  regular  physical  exercise,  not 
smoking,  not  drinking  alcoholic 
beverages  to  excess,  and  not  abusing 
drugs. 

In  addition  to  what  you  eat,  many 
factors  may  affect  your  own  chance  of 
developing  a  particular  disease.  Among 
these  are  your  heredity,  your 
environment,  and  the  health  care  you 
receive.  Our  knowledge  about  most  diet- 
health  relationships  is  incomplete  and 
will  improve  as  scientific  knowledge 
increases.  However,  enough  is  known 
today  about  some  of  these  relationships 
to  encourage  specific  dietary  practices 
that  are  believed  to  be  beneficial. 
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List  of  Subfects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
Part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair  Packaging 
and  labeling  Act  (15  US.C.  1453. 1454. 1455) ; 
sees.  201,  301.  402.  403.  409.  501.  502.  505,  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  321.  331.  342.  343.  34«.  351.  352.  355. 
371). 

2.  Section  101.74  is  added  to  subpart  E 
to  read  as  follows: 

§  101.74    Healtl)  claims:  sodium  and  tiigh 
blood  pressure. 

(a)  Relationship  between  sodium  and 
hi^h  blood  pressure. 

As  used  here,  hypertension,  or  high 
blood  pressure,  means  systolic  blood 
pressure  of  greater  than  140  millimeters 
of  mercury  (mm  Hg)  or  diastolic  blood 
pressure  of  greater  than  90  mm  Hg. 
Normotension.  or  normal  blood 
pressure,  is  a  systolic  blood  pressure 
below  140  mm  Hg  and  diastolic  blood 
pressure  below  90  mm  Hg.  Sodium  is 
specified  here  as  the  chemical  entity  or 
mineral  "sodium"  and  is  distinguished 
from  sodium  chloride  or  salt,  which  is  39 


percent  sodium  by  weight.  The  scientific 
evidence  from  epidemiological,  clinical, 
and  animal  data  establishes  that  high 
sodium  intake  is  related  to  the 
prevalence  of  hypertension  or  high 
blood  pressure  and  to  the  increase  of 
blood  pressure  with  age.  and  that  low 
sodium  intake  is  related  to  low 
prevalence  of  hypertension  or  high 
blood  pressure  and  to  a  low  rise  or  no 
increase  of  blood  pressure  with  age. 

(b)  Significance  of  sodium  in  affecting 
high  blood  pressure.  High  blood 
pressure  is  a  public  health  concern 
primarily  because  it  is  a  major  risk 
factor  for  mortality  from  coronary  heart 
disease  and  stroke.  There  is  a 
continuum  of  mortality  risk  that 
increases  as  blood  pressures  rise. 
Individuals  with  high  blood  pressure  are 
at  greatest  risk,  and  individuals  with 
moderately  high,  high  normal,  and 
normal  blood  pressure  are  at  steadily 
decreasing  risk.  The  1990  "Dietary 
Guidelines  for  Americans"  states  that: 
"In  the  United  Stales,  about  one  in  three 
adults  has  high  blood  pressure."  The 
scientific  evidence  from  clinical  data 
indicates  that  reducing  sodium  intake 
lowers  blood  pressure  and  associated 
risks  in  some  but  not  all  hypertensive 
individuals;  approximately  30  to  60 
percent  respond  to  sodium  reduction. 
There  is  some  evidence  that  reducing 
sodium  intake  lowers  blood  pressure 
and  associated  risks  in  many  but  not  all 
normotensive  individuals  as  well: 
approximately  15  to  45  percent  respond 
to  sodium  reduction.  There  are  no 
practical  genetic  markers  to  identify 
responsive  individuals.  The  populations 
at  greatest  risk  for  high  blood  pressure, 
and  those  most  likely  to  benefit  from 
sodium  reduction,  include  those  with 
family  histories  of  high  blood  pressure, 
the  elderly  of  all  genders  and  races, 
males  because  they  develop 
hypertension  earlier  in  life,  and  black 
males  and  females.  Sodium  intake, 
alcohol  consumption,  and  obesity  are 
identified  risk  factors  for  high  blood 
pressure.  On  a  population-wide  basis, 
the  indications  from  epidemiological 
and  clinical  data  are  that  reducing  the 
average  sodium  intake  would  have  a 
small  but  statistically  significant  effect 
on  reducing  the  average  blood  pressure. 
Estimates  suggest  that  reducing  sodium 
intake  by  100  millimoles  (mmol)  per  day 
(2,3(X)  mg  of  sodium  or  approximately 
one  rounded  teaspoon  of  salt]  would 
correspond  to  an  average  lowering  of 
blood  pressure  of  approximately  2.2  mm 
Hg  systolic  and  0.1  mm  Hg  diastolic. 
Becau.se  these  are  population-wide 


estimates,  the  magnitude  of  the  effect  for 
sensitive  individuals  would  be  greater. 
Estimates  suggest  that,  for  the  age  range 
from  25  to  55,  a  100  mmol  per  day  (2.300 
milligrams  (mg)  per  day)  lower  lifetime 
intake  of  sodium  would  correspond  to  a 
reduction  in  mortality  r-ates  of 
approximately  16  percent  for  coronary 
heart  disease  and  23  percent  for  stroke. 
In  order  to  reduce  sodium  intake, 
individuals  can  choose  foods  with  less 
sodium  and  salt,  reduce  the  amount  of 
sodium  and  salt  used  in  food 
preparation  and  cooking,  and  reduce  the 
amount  of  salt  added  at  the  table. 

(c)  Specific  requirements.  A  food  label 
or  labeling  may  contain  a  sodium/ 
hypertension  health  claim  provided  that: 

(1)  The  health  claim  for  a  food  or  food 
product  meets  all  the  general 
requirements  of  §  101.14  for  health 
claims. 

(2)  The  health  claim  states  that  a  low 
sodium  diet  is  associated  with  or  related 
to  lower  blood  pressure  in  some  people. 
Alternatively,  the  health  claim  can  slate 
that  a  high  sodium  diet  is  associated 
with  or  related  to  higher  blood  pressure 
in  some  people. 

(3)  The  health  claim  identifies  the 
populations  at  greatest  risk  of 
developing  high  blood  pressure  as  being 
the  elderly  and  those  with  family 
histories  of  high  blood  pressure  and 
stales  that  other  dietary  risk  factors 
associated  with  high  blood  pressure 
include  alcohol  consumption  and  excess 
weight. 

(d)  Optional  information.  Scjdium/ 
hypertension  in  health  claims  may 
provide  additional  information: 

(1)  The  health  claim  may  state  that 
sodium  is  an  essential  nutrient  or 
necessary  for  good  health,  and  that  the 
total  intake  of  sodiurn  should  be  at  least 
500  mg  per  day  but  not  more  than  2.4O0 
mg  per  day. 

(2)  The  health  claim  may  stale  that 
individuals  with  high  blood  pressure 
should  consult  their  physicians  for 
medical  advice  and  treatment. 

(3)  In  specifying  the  nutrient,  the 
health  claim  may  include  the  term  "salt" 
in  addition  to  the  term  "sodium". 

(4)  In  specifying  the  disease,  the 
health  claim  may  include  the  term 
"hypertension"  in  addition  to  the  term 
"high  blood  pressure". 

(5)  The  health  claim  may  include 
information  from  paragraphs  (a)  and  (bj 


of  this  section,  which  include  summaries 
of  the  relationship  between  sodium  and 
high  blood  pressure  and  of  the 
significance  of  sodium  reduction  in 
affecting  high  blood  pressure. 

(e)  Sample  health  claim.  High  blood 
pressure  is  associated  with  many 
factors,  including  a  family  history  of  the 
disease,  growing  older,  being 
overweight,  drinking  too  much  alcohol, 
and  diets  high  in  sodium.  A  low  sodium 
diet  is  associated  with  lower  blood 
pressure  in  some  people. 

Dated:  November  4. 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Note:  TliR  following  tables  will  not  appear 
in  the  annual  Code  of  Federal  Regulations. 


Table  i.—Intersalt  Studies 


Reference 


Study  design  and  duration 


Subjects 


Base  diet 


Other  factors 


Results 


Assessment  and  comments 


INTERSALT 
Cnoperative 
Research 
Group  (1968). 

(Ref.  37) 


Elliott  (1989).. 
(Ref.  50) 


Elliott  (1989).. 
(Ref.  51) 


Cross  sectional  study. 
Sodium  (Na)  intake 
determined  by  single 
24-hour  uhne  collection 
blood  pressure 
determined  by  average 
of  2  seated 
measurements. 
Repeated  unne 
I     collections  lor  S%  of 
subjects  to  estimate 
within-irxJividual 
variability. 


I  INTERSALT  study  design. 

i     Analysis  of 

^     normotertsive  subjects. 


INTERSALT  study  design. 
Analysis  of  all 
INTERSALT  data  by 
age  and  sex. 


Elliott  (1989).. 
(Ref.  52) „. 


Elliott  (1989).. 
(Rel.  53) 


INTERSALT  study  design. 
Main  results  and 
implications  for  public 
health  policy. 


10.079  subjects  from  52 
population  centers  in  32 
countries. 

(5.045  males,  5,034 
females). 

(Goal  of  200  at  each 
center,  25  in  each  of  8 
age  and  sex  groups). 


INTERSALT  study  design. 
Analysis  of  data  from 
three  United  Kingdom 
centers  (Belfast 
Birmingham,  and  South 
Wales).  Data  collection 
in198S. 


Normotensive  subjects 
from  INTERSALT 
population  (S8P  <  140 
mm  Hg,  DBP  <  90  mm 
Hg,  not  on 
antihypertensive 
medication). 

10.079  subjects: 

(5045  males.  5034 
females). 

(Goal  of  100  males  and 
100  females  from  each 
of  52  centers,  25  in 
each  age  category:  20- 
29.  30-39,  40-49.  and 
50-59). 


Same  as  INTERSALT.. 


598  subjects: 

(299  men,  299  <women) 


Normal  diets  rarfging  from 
5  nog  Na  per  day  to 
5,560  mg  Na  per  day. 


Normal  diets ....~ 


Same  as  INTERSALT.. 


Same  as  INTERSALT.. 


Normal  diets 

Na  ranging  from  730  mg 

to  9,040  mg  per  24 

hours. 
Averages: 
Belfast  3.470  mg  Na  per 

24  hours. 
Birmingham:  3520  mg  Na 

per  24  hours. 
South  Wales:  3500  mg 

Na  per  24  hours. 


Single  Na  measurement  does  not 
assess  previous  or  habitual  Na 
intake  habits.  Subjects  on  anti- 
hypertensive medication  includ- 
ed thereby  reduang  the  effect 
of  Na  on  blood  pressure.  Urine 
collection  probably  not  com- 
plete in  all  subjects.  Confound- 
ing factors:  age.  sex.  body 
mass  irxlex.  alcohol  intake,  and 
potassium  intake.  Significance 
sometimes  lost  after  adjustment 
tor  confounding  factors. 


Multiple  regression  analysis  ad- 
justed for  age.  sex,  potassium 
intake,  alcohol  intake,  and  body 
mass  index.  Corrected  for  indi- 
vidual vanability  of  Na  excretion 
("reliability")  (see  below). 

Multiple  linear  regression  analy- 
ses in  52  centers,  pooled, 
weighted,  adjusted  for  potassi- 
um intake,  alcohol  Intake,  and 
body  mass  index,  and  adjusted 
for  age  or  sex  as  appropriate. 
Corrected  for  irxjividual  vanati^i- 
ty  of  Na  excretion  ("reliability") 
by  estimating  ttie  degree  of  re- 
gression dilution  using  data 
from  8%  of  subjects  wtio  re- 
turned ar)d  provided  second  set 
of  data. 

Some  subjects  were  on  antihyper- 
tensive medication  which  would 
give  artificially  low  blood  meas- 
urements and  underestimate 
any  effect  of  Na  on  Wood  pres- 
sure. Only  simple  adjustments 
were  used  to  correct  for  bias 
toward  zero.  Some  populations 
had  been  subjected  to  health 
campaigns  to  reduce  Na  intake 
which  would  underestimate  cur- 
rent blood  pressure  effects  due 
to  previous  tiabfts. 

43  subjects  excluded  (41  for  in- 
complete unne  collection  and  2 
for  pregnancy). 


Wltftin  centers:  Na  significantly  re- 
lated to  SBP  and  DBP.  Across 
52  centers  Na  significantly  re- 
lated to  SBP,  to  DBP.  and  to 
changes  in  SBP  and  DBP  with 
age.  Across  48  centers:  Na  sig- 
\     niflcantly  related  to  change  in 
DBP  with  age  and  significantly 
and  negatively  related  to  DBP. 
!      Estimated  that  2300  mg  less 
Na    per    day    corresponds    to 
,     kjwer  SBP  {2.2  mm  Hg).  kjwer 
!     DBP  (0.1   mm  Hg).  and  lower 
1     change  of  SBP  (9.0  mm  Hg) 
and  DBP  (4.5  mm  Hg)  with  age 
from  25  to  45  years  of  age. 
Na  intake  signifk:ant1y  related  to 
I     blood     pressure:     2300     mg 
!     change    in    Na    intake    corre- 
I     sponded     to     2.10     mm     Hg 
I     change  in  SBP  after  multiple 
regresskjn  analysis  to  adjust  for 
confounding  factors. 
I  Within  centers: 

!  Average  Na  intake  related  to  SBP 
and  DBP  in  men  and  in  women, 
to  SBP  for  men  and  women 
combined  In  4  age  categories, 
I  and  to  DBP  in  only  the  oldest 
age  category.  Across  centers 
associations  influenced  by  4 
centers  with  low  Na  intake. 


The  higher  Vhe  center's  median 
Na  excretion,  ttte  steeper  tfie 
slope  of  blood  pressure  with 
age. 


Large  scale 

international 

Standard  assessments 

Little  data  loss  (approximately 
3%).  Study  metfiods  consistent 
within  and  across  populations 
Within  center  relationships  and 
across  center  changes  in  rela- 
tionships with  age  were  consist- 
ent Across  center  relationst>ips 
depended  on  inclusion  or  exclu- 
sion of  4   population  centers 


Regression  coefficient  similar  to 
findings  »»ith  the  total  iNTER- 
SALT  population.  Total  popula- 
tion: 2300  mg  change  in  Na 
ntake  correspornjed  to  2.17 
-nm  Hg  change  in  SBP. 

Associations  stronger  for  women 
than  for  men  and  lor  the  older 
age  categories. 


SBP  positive  and  significantly  re- 
lated to  Na  in  2  of  3  centers 
(p<0.05)  (Belfast  South 
Wales)  and  Inconclusive  in 
third.  DBP  relationship  inconclu- 
sive in  3  centers. 


Authors  suggest  that  small  clinical 
cttanges  could  result  m  large 
benefits  to  a  population,  espe- 
cially in  the  cumulative  effects 
over  a  lifetime.  Authors  corv 
elude  that  the  study  gave  "pow- 
erful Qualitative  tests  .  .  .  poor 
Quantitative  estimates  of  the 
size  of  these  relationships " 


Authors  recommend  modest  ifv 
crease  in  K  and  reductions  in 
Na.  obesity,  and  heavy  alcohol 
dnnking  and  suggest  these  life- 
style changes  could  result  in 
downward  shift  of  population 
blood  pressure  and  prevalence 
of  hypertension 
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Hashinnoto  (1989).. 
(Ref.  54) 


Mandlla-Carvalho 

(1989). 
(Ref.  58) 


INTERSALT  study  design. 
Analysis  of  data  from 
three  Japanese  centers 
(urban  Osaka,  oiral 
Tocfiigi.  semi-rural 
Toyama). 


INTERSALT  study  design. 
Analysis  of  data  from 
four  remote  populations 
with  low  ???  (Naa) 
intake.  (Yanomano  and 
Xlngu  Indians  in  Brazil, 
rural  Kenya,  and  rural 
Papua  New  Guinea). 


591  subjects: 

(295  men,  296  women) 


H^ancilla-Carvalho      INTERSALT  study  design. 
(1989).  I     Analysis  of  data  from 

(Ref.  59) I     Yanomano  Indians,  a 

seminomadic  population 
from  the  Brazilian, 
Amazon  rainforests. 
Data  collected  July 
1986. 


731  subjects: 
Yanomano  Indians:  195 

subjects. 
Xingu  Indians:  196 

subjects. 
Papua  New  Guinea:  162 

subjects 
Kenya:  1 76  subjects 


Rose  (1989). 
(Ref.  64) 


1 95  subjects: 

(99  males,  96  females) 


INTERSALT  study  design. 
Summary  of 
background,  methods, 
and  main  results. 
DMignad  10  apply 
highly  standardized 
methods  across  varied 
populations,  to  examine 
major  confounding 
factors,  and  to  evaluate 
ttie  relationships  in 
individuals. 


INTERSALT  populations 


Normal  diets 

Average  Na  of  4,300  mg 

per  24  hours 
Averages: 
Osaka:  3,670  mg  Na  per 

24  hours. 
Tochigi:  4,150  mg  Na  per 

24  hours. 
Toyama:  4.890  mg  Na  per 

24  hours. 


Normal  dtela 

Median  14a: 

tarxxnano  Indians:  5  mg 

Na  per  24  hours. 
Xingu  Indians:  130  mg  Na 

per  24  hours. 
Papua  New  Guinea:  620 

mg  Na  per  24  hours. 
Kenya:  1,180  mg  Na  per 

24  hours. 


Normal  diets 

Average  Na  of  21  mg  per 
24  hours.  Range  from  1 
mg  to  614  mg  per  24 
hours.  Diet  of  tocal 
crops  and  game 
supplemented  by  wild 
fruits  arxj  insects. 
Banana  and  manioc 
staple  foods.  Little  salt 
refined  sugar,  alcohol, 
milk  or  dairy  products  in 
diet 

Same  as  INTERSALT 


9  subjects  excluded  for  incom- 
plete data.  High  within-individ- 
ual variation.  Public  health  cam- 
paigns to  reduce  Na  Intake  re- 
sulted in  declines  in  Na  corv  '■ 
sumption.  Blood  Pressure,  prev-  j 
alence  of  hypertension,  and 
stroke  mortality.  16.7  normoten- 
sives  and  47.4  hypertensives 
receiving  medical  treatment  re- 
ported reducing  salt  intake. 

Average  body  weight  k3w  relative 
to  other  48  centers.  No  or  \om 
average  alcohol  intake.  Group 
vanat>ility  largest  in  Kenya  pop- 
ulation. Authors  noted  that 
within-center  associatkjn  be- 
tween Na  and  blood  pressure 
was  unlikely  due  to  small  vari- 
ations in  average  Na  ar>d  blood 
pressure.  Adults  were  physically 
active  and  healthy  with  no 
signs  of  malnuthtkxi  or  protein 
deficiency. 

Low  average  body  mass  index, 
calcium  intake,  total  fat  and 
saturated  fat  High  K  intake, 
fiber  No  ah:ohol  intake.  AlnxMt 
no  obesity.  Relatively  high 
physical  activity  and  erHjurance. 
No  physical  signs  of  evident 
malnutrition  or  protein  deficien- 
cy. Na  not  considered  in  corre- 
lation analysis  liecause  non- 
normal  distritrntion  maiie  it  in- 
appropriate. May  have  eaten 
some  food  from  investigators. 

Planned  study  to  be  large  enough 
to  observe  an  eftect.  Planned 
standardized  methods  to  allow 
for  appropriate  pooling  of  re- 
sults. Planned  analysis  method- 
ology to  deal  with  confounding 
factors.  Planned  random  repeat 
unne  collections  to  estimate 
within-indivklual  vanabllity  ("reli- 
ability''). 


SBP  negative  and  significantly  re- 
lated to  Na  in  1  center 
(p<  0,001).  (Osaka),  positive 
and  significantty  related  to  Na 
in  1  center  (p<0.05).  (Toyama) 
and  inconclusive  in  third  DBP 
negative  and  significantly  relat- 
ed to  Na  in  1  center  (p<0.01). 
(Osaka)  arxj  inconclusive  in 
other  two. 

Four  populations  had  lowest  aver- 
age blood  pressure  compared 
to  other  48  centers  (SBP  of 
103  mm  Hg  vs  120  mm  Hg, 
[JBP  of  63  mm  Hg  vs  74  mm 
Hg).  Four  populations  had  little 
or  no  upward  slope  of  blood 
pressure  with  age.  Hyperterv 
swn  in  5%  of  Kenyan  popula- 
tion and  absent  in  other  popula- 
tions. Four  populations  had  k>w 
average  Na  relative  to  other  48 
centers  (1-3  grams  HaO  vs  9 
grams  NaCI). 

Average  SBP  96.0  mm  Hg  (range 
from  78  to  128  mm  Hg).  Aver- 
age DBP  606  mm  Hg  (range 
from  37  to  86  mm  Hg).  Low 
average  blood  pressure.  No  hy- 
pertension. No  increases  of 
blood  pressure  with  age. 


Authors  recommend  further  re- 
ductions in  Na,  increases  in  K, 
and  reductions  in  heavy  dnnk- 
ing. 


Na  excretion  significantly  related 
to  blood  pressure  in  indivkjuals 
and  to  nse  of  blood  pressure 
with  age. 


Authors  noted  that  when  other 
centers  had  k>w  average  body 
weights  and  akx>hol  intake,  but 
high  Na  intake  (2.760  to  4,830 
mg),  tfie  prevalence  of  hyper- 
tension ranged  from  8  to  19%. 


2  years  for  planning,  funding,  and 
recruitment  of  centers.  Regional 
training  meetings  in  1984-1985. 
Field  work  and  laboratory  anal- 
yses completed  in  1 987. 


PS 
n 

00 

••• 
u 

» 


i 


f 


i 

n 

a. 

9 
A 
CO 

g- 

2 

o 

re 

3 
c 
re 
>-i 

53 


i 


90 

e 
ST 


60848  Federal  Register  /  Vol.  56.  No.  229  /  Wednesday.  November  27,  1991  /  Proposed  Rules 


Table  2.— Sodium/Hypertension  Studies 


991 


Reference 

Study  design 
and  duration 

Subjects 

Treatment  or       Intake  of  test 
intervention            material 

Base  diet 

Other  factors 

Results 

Assessment  and 
comments 

Australian 

Double  t>lind 

103miklly 
hypertensive 

Study 
population:  B 

1840  mgNa 
per  day. 

Low  f4a  diet 

2  centers 

Blood  pressure  of 

Sound  methodology 

National 

placebo 

(<  1840  mg 

8  sut>jects  dropped 

low  Na  group 

Skewed  sex  ratio. 

Health 

controlled. 

subjects 

(l0(T»mol) 

Na  per  day 

out  Large  range 

reduced  an 

but  approximately 

and 

cbnical 

(DBP:90- 

sk>w  release 

monitored  by 

of  irxlividual 

average  6. 1 

equal  distntxition 

Medical 

intervention 

100  mm  Hg) 

NaQ  tablets 

24-hr  urine 

variation  SBP  of 

(SBP)  and  3  7 

to  each  group 

Re- 

trial. 

(86  male.  17 

per  day. 

collectkyi 

study  and  control 

(DBP)  mm  Hg  in 

Dietary  Na 

search 

6«*eeks:  rurvin 

female). 

Control 

and  dietary 

populations 

the  study 

restriction 

Councfl 

phase. 

(Average  age 

population:  8 

counseling) 

approached 

population 

produced 

Dietary 

B  weeks:  diet 

58  4  years) 

placetx) 

same  value  near 

relative  to  0.6 

heterogeneous 

Salt 

phase. 

RarxJomized 

tablets  per 

end  of  study  DBP 

(SBP)  and  0.9 

response  in 

Study 

Subiectsseen 

into  two 

day. 

of  study  and 

(DBP)  mm  Hg 

individuals,  but 

Man- 

every 2 

groups. 

control 

reduction  in  ttie 

confirmatory 

agement 

weeks  and 

populatnns 

control 

studies  in 

Comrfiit- 

24-hr  urme 

approached  each 

population 

"resporxJer"  and 

tee 

provided  at 

other  but 

(p<  0.005). 

"norwesponder" 

(19698). 

each  visit 

remained  distinct 

Results  remained 

populations  have 

(Ret.  44) 

During  diet 
phase,  aH 
subjects 
monitored 
and 

counseled  to 
keep  dietary 
Na  intake  to 
below  1840 
mgNaper 
day.  NaO  or 
placebo 

Na  base  diet 

at  end  of  study 
Confounding 
factors:  age,  sex. 
weight  initial 
Wood  pressure, 
center. 

significant  after 
multi-variant 
analysis  to  adjust 
for  age.  weight 
and  initial  Wood 
pressure. 

not  been  done. 

Australian 

Dout)le  blind 

88miMly 
hypertensive 

Study 
population:  8 

1840  mgNa 
per  day. 

Low  Na  diet 

2  centers 

Blood  pressure  of 

Sound 

National 

placebo 

(<  1840  mg 

15  subjects 

k>wNa  group 

methodology 

Health 

controlled. 

subjects 

(lOmmol) 

Na  per  day 

dropped  out 

reduced  an 

and 

Medical  < 

«   clinical 

(DBP:90- 

sk>w  release 

monitored  by 

between  two  diet 

average  6.0 

intervention 

100  mm  Hg). 

NaQ  tablets 

24-hr  urine 

phases.  79 

(SBP)  and  4.1 

Re- 

tnal. 

(73  male.  15 

per  day. 

collection 

subjects 

(DBP)  mm  Hg  In 

search 

Continuatkxi 

female). 

Control 

and  dietary 

completed  study 

the  study 

Council 

ot  previous 

(Average  age: 

population:  8 

counseling). 

Confounding 

population 

Dietary 

study  and 

58  6  years) 

placebo 

factors:  age.  sex. 

relative  to  0.1 

Salt 

study  design 

Randomized 

tablets  per 

weight  initial 

(SBP)  and  0  4 

Study 

to  lrK:kjde 

into  two 

day. 

bk>od  pressure. 

(DBP)  mm  Hg 

Man- 

crossover 

groups. 

center,  order  of 

reduction  in  ttie 

agement 

phase. 

treatment 

control 

Commil- 

6  weeks:  rurvin 

population 

tee 

phase. 

(P<0.001).  Blood 

(1989b). 

8  weeks:  diet 

pressure  reduced 

(Ref.  45) 

phase  1. 

8  weeks:dwt 

phased 

an  average  3.6 
(SBP)  and  2.1 
(DBP)  mm  Hg  in 
the^Naa  diet 
phase  vs  ttie 
placebo  diet 
phase. 
Differences 
independent  of 
order  of 
treatment 
StatistKal 
significance 
greater  for  DBP 
than  lor  SBP. 

JMI 
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ION  Studies 


1 

Other  (actors 

Results 

Assessment  and 
comments 

2  centers 

Blood  pressure  of 

Sound  methodology 

mg 

8  subjects  dropped 

low  Na  group 

Skewed  sex  ratio. 

•V 

out  Large  range 

reduced  an 

tjut  approximately 

by 

of  irxlividual 

average  6. 1 

equal  distritxition 

e 

variation  SBP  o( 

(SBP)  and  3  7 

to  each  group 

study  and  control 

(DBP)  mm  Hg  in 

Dietary  Na 

ry 

populations 

the  study 

restriction 

a) 

approached 

population 

produced 

same  value  near 

relative  to  0.6 

heterogeneous 

end  of  study  DBP 

(SBP)  and  0.9 

response  in 

of  study  and 

(DBP)  mm  Hg 

individuals,  but 

control 

reduction  in  ttie 

confirmatory 

populations 

control 

studies  in 

approached  each 

population 

■resporxJer"  and 

other  but 

(p<  0.005). 

"nonresponder" 

remained  distinct 

Results  remained 

populations  have 

at  end  of  study 

significant  after 

not  been  done. 

Confounding 

multi-variant 

factors:  age,  sex. 

analysis  to  adjust 

weight,  initial 

for  age.  weight. 

Wood  pressure. 

and  initial  Wood 

center. 

pressure. 

1 

2  centers             . .. . 

Blood  pressure  of 

Sound 

mg 

iSsubjects 

low  Na  group 

methodolog/ 

iy 

dropped  out 

reduced  an 

Iby 

between  two  diet 

average  6.0 

« 

phases.  79 

(SBP)  and  4.1 

subjects 

(DBP)  mm  Hg  In 

nr 

completed  study 

the  study 

g) 

Confounding 

population 

factors:  age.  sex. 

relative  to  0.1 

weight,  initial 

(SBP)  and  0  4 

blood  pressure. 

(DSP)  mm  Hg 

center,  order  of 

reduction  in  the 

treatment 

contrW 
population 
(p<0.00l).  Blood 
pressure  reduced 
an  average  3.6 
(SBP)  and  2  1 
(DBP)  mm  Hg  in 
theNaO  diet 
pfiase  vs  ttie 
placebo  diet 
phase. 
Differences 
independent  of 
order  of 
treatment 
Statistical 
significance 
greater  for  DBP 
than  for  SBP. 
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Table  2.— Sodium/Hypertension  Studies— Continued 

Reference 

Study  design 
and  duration 

1 
Subjects 

Treatment  or 
intervention 

Intake  of  test 
material 

Base  diet 

Otfier  factors 

Results 

Dustan 

Clinical 

Protocol  1:  69 

Na  depletion 

Nak>ading 

Controlled 

Only  Na  toading 

Protocol  1:  Mean 

Short  study 

(1989). 

intervention 

normoten- 

phase:           1 

phase:  90 

diets. 

pertormed 

artenai  Wood 

Low  Na  diet  was 

(Ref.  121).. 

trial. 

sives  and  21 

Furosemide     i      mg  Na  per 

Control  phase: 

intravenousfy 

pressure  m 

extreme 

Protocol  1:  3 

hyperten- 

(1 rr^  par             kg  per  day. 

3450  mgNa    : 

which  introduces 

hypertensives  fen 

Population 

days: 

sives. 

kg) taken  as 

per  day 

variability  Low 

and  rose  with  Na    ' 

differed  between 

Control           ! 

Protocol  2:  27 

2divided 

(assumed  as  : 

Na  pTtase  was 

(116  to  104  to 

two  protocots. 

phase. 4 

normoten- 

doses. 

diet  sirtce       j 

extreme:  Only 

110  mm  Hg). 

M«wwo( 

days:  Na 

sives  and  19 

NakMding 

was  not 

210  mg  per  day. 

Mean  arterial 

administering  Na 

depletion 

hyperten- 

phase: 

dear).  Na 

Wood  pfessure  in 

dMered  between 

phase,  3 

sives. 

Isotonic 

depletion 

normotensives 

ditfereni  phases 

. 

days;  Na           12                     | 

saline  (3.88 

•ndk>ading 

remained  stable 

loading 

normoterv 

mMNaO 

phases:  210 

throughout  (84  to 

phase. 

sives  and  9 

per  kg  per 

mg  Naper 

83  to  81  mm  Hg). 

Protocol  2:  3 

hyperten-        j 

day) 

day 

Protocol  2  Mean 

days: 

sives 

supplied 

artenai  Wood 

Control 

participated 

intravenously 

pressure  m 

phase,  3 

in  both 

over  4  hrs. 

hypertensives 

days:  Na 

protocols. 

and  some 

loading 

Hyperten- 

normotensives 

phase, 4 

sives  were 

. 

rose  and  te*  with 

days:  Na 

either 

Na  (107  to  111 

depletion 

untreated  or 

to  98  mm  Hg  and 

phase.  Na 

had  not 

83  to  87  to  82 

determined 

received 

mm  Hg) 

by  24-hour 

antihyperten- 

Separate analyse 

urine 

sive 

of  subiects  who 

excretion 

medication 

participated  in 

Wood 

for  at  least  1 

both  protocols 

pressure 

month. 

suggested  that 

determined 

8equerx;e  was 

4  times  per 
day. 
Intervention 

not  important 

Hyperten- 
sion 

841  subjects 
(DBP:  78-89 

4  intervention 

N/A 

Group  goal  of 

Multipliers  used  to 

Na  reduction 

Authors  note  that 

trial  (parallel 

groups  and 

50% 

estimate  24-hour 

stattstKaiiy 

mamtairvng 

Preven- 

design) 3 

mm  Hg)  (no 

a  control. 

reductkjnin 

Na  from  timed. 

sigmhcant  at  6 

dietary  changes 

tion 

years.  Na 

antihyperten- 

5 groups:  1) 

average 

overnight  urine 

months  (p  = 

In  (rae-living 

Trial 

determined 

sive 

Reduce 

dietary  NA 

collections  All 

0  002)  and 

'^opulatiortt  IS 

Re- 

by timed. 

medication 

calories.  2) 

Individual 

groups,  including 

marginal  at  3 

*mculL 

search 

overnight. 

or  e\-idence 

Reduce  Na. 

goal  of  less 

the  control,  had 

ymnip  = 

Group 

urine 

of 

3)  Reduce 

than  1610 

reductiorxs  m  Na 

0.053)  Wood 

(1990). 

collection 

cardiovascu- 

cakxies and 

mg/d. 

exaetion  and  in 

pressure 

(fief.  124) .. 

Wood 

lar  disease) 

Na,4) 

Wood  pressure 

reductions 

pressure 

(65.3% 

Reduce  Na 

dunng  follow-up. 

determined 

male) 

and  increase 

Largest  sustained 

thoae  of  control 

as  average 

(82.2% 

K.  5)  Control. 

reductk>n  in  Na 

population,  but 

of  2 

white) 

occurred  on  the 

changes  wefe 

measure- 

(Average 

group 

not  statisticaHy 

ments 

age:  38.6 

encouraged  to 

significant 

Individuals 

years) 

reduce  both  NA 

received 

Randomized 

and  cakjoes. 

dietary 

into  5 

Intervention 

counseling 

groups. 

populatior.s  Wood 

(once  a 

pressure  levels 

week  for  10 

were  tower  tt«n 

weeks,  then 

those  of  the 

every  other 

control 

week  for  4 

population. 

weeks,  then 

every  ottier 

month  for 

ttie  duration 

Of  the  study). 
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Table  2.— Sodium/Hypertension  Studies— Continued 


Relereno* 


Koopman 

(1990). 

(Rel.  76)... 


Lasandis 

(1969). 

(Rel  55).. 


Luft 

(1990). 
(Rel.  79).. 


Study  design 
and  duration 


Subjects 


Clinical 
Intervention 
trui  Oiet^ 
counseling 
and 

leedbactt. 
folow-up 
from  3  to  16 
monttis  Na 
determirted 
morWWy  l)y 
24-hr 
excretion 
blood 
pressure 
determined 
monthly. 
Participents 
asked  to 
return  for 
evaluation  at 
18  morths. 
Omical 
intervention 
thai. 
2  days: 

adaptation 

period. 
5  days:  low  Na 

diet 
5  days:  high 

Nadiel 
Blood  pressure 

(supine  and 

starxliogt 

determined 

3  times  per 

day.  Na 

determined 

by  24-hr 

urme 

excretion. 


Placebo 
controlled 
crossover 
trial. 

Phase  1:  4 
days:  low  Na 
diet  7  days 
low  Nadiel 
plus  mineral 
water  with 
NaOor 
NaHC03. 

Phase  2:  4 
days:  low  Na 
diet  7  days; 
low  Na  diet 
plus  mineral 
water  with 
NaHC03or 
Naa.  Alt 
urine 
collected. 

Phase  1  and 
Phase  2 
conducted  a 
"xmth  apart 


28  mild  to 
moderate 
hyperten- 
sives 
(average 
mitiaiSeP: 
144.5  mm 
Hg,  average 
initial  DBP: 
95.4  mm  Hg) 


Treatment  or 
intefventioii 


Intake  of  test 
material 


Dietary 
counaeling 
and 

feedback 
momhiy. 
Ontary 
counseling 
arxl  Na  arxl 
bkiod 
pressure 
measure- 
ments ended 
at  12 


N/A.. 


18 

Ityperisnsiva 

patients. 
(I0males^8 

females). 
(Average  age: 

47J  years). 
(Age  range: 

30-64  years 

of  age). 


N/A.. 


N/A.. 


lOmiklly 
hypertensive 
subjects 
(blood 
pressure 
> 140/90 
mm  Hg)  and 
10 

normoten- 
sive  subjects 
(bkxxj 
pressure 
< 140/90 
mm  Hg)  (10 
male.  10 
female)  (10 
black.  10 
white) 
(Average 
age:  36 
years) 

RarxJomized 
into  two 
groups. 


NaHCOa 
Phase:3 
liters  per  day 
of  mineral 
water 
containing 
NaHCOa 
(26-2mmol/l 
Na.  33  03 
mmol/l 
HC03.  and 
4.23  mmol/l 
(O). 

NaQ  Phase:  3 
liters  per  day 
of  mineral 
water 
containing 
Naa  (26  2 
mmol/l  Na 
and  36  07 
mmd/l  CI). 


1810  mgNa 
per  day. 


Base  diet 


Low  Na  diets 
erxxHjraged 


Controlled  low 

Nadiet 

1 1  SO  mg  Na 

per  day 
Controlled  high 

Nadiet: 

4600  nng  Na 

per  day. 


Controlled  low 
Ha  diet 
containing 
1380  mg  Na 
per  day.  AN 
foods 
prepared 
and  eaten  at 
research 
center. 
Same  food 
eaten  for 
each  meal 
every  day 
dunng  both 
phases  of 
study. 


Ottier  factors 


7  subjects  dropped 
out  (4  for  high 
DBP,  2  for 
suspected 
angina,  and  1  for 
stroke).  During 
1st  3  months  of 
study. 

|>articipants  had 
teen  divided  into 
an  intervention 
and  a  control 
group  Control 
group  participants 
received  dietary 
counseling  from 
3  to  12  months. 
Interventwn 
group  participants 
received 
counseling  from 
0  to  12  months. 
Bkxid  pressure 
determined  t>y 
automated 
device.  Patients 
on  fiigh  Na  diet 
tiad  an  average 
increase  in  tx)dy 
iiwight  of  1.3  kg 
(p<0.01) 
"Responders"  (8 
patients  with  a 
change  m  mean 
supine  bkxxS 
pressure  >8  mm 
Hg).  Low-renin 
patents  (6 
patianls«>Wi 
piaaina  renin 
activity  <3  ng/ml 
per  tw  during  Na 
deprivation). 
"Responders" 
were  virtually  all 
tow-renin  patients. 
Blood  pressure 
determined  by 
automated 
devk».  NaHC03 
mineral  water 
contained  12.69 
mrnol  CI  per  day. 
Base  diet 
contained  60 
(Timol  Q  per  day 
NaO  irKreased 
calCKjm  excretion 
vMhereas 
NaHC03  did  not 


Results 


Average  Na 
decrease  of  510 
mgper  24  hrs 
(P<0.05). 
Average 

decrease  in  S6P 
of  3.7  mm  Hg 
(P<005) 
Average 

decrease  in  DBP 
of  4.0  mm  Hg 
(p<001).  Naand 
bkxid  pressure 
decrease  during 
first  6  months 
then  leveled  off 
at  lower  values. 


Average  Na  rose 
from  1180  to 
4440  mg  Na  per 
day  (p<0001). 
Average  supine 
blood  pressure 
rose  6  7  mm  Hg 
(from  102.7  to 
109.4  mmHg) 
(p<0.001). 
Average  standing 
blood  pressure 
rose  5  0  mm  Hg 
(from  107.6  to 
112  6  mmHg) 
(not  significant. 


Assessment  and 
comments 


Small  study. 

No  untreated 
control  group 
fottowed 
throughout. 


NaO  intake  penod: 
Bk>od  pressure 
dM  not  change  in 
hypertensive  or 
normotensive 
subjects. 

NaCH03  intake 
period:  SBP 
decreased  by  S 
mm  Hg  in 
hypertensive 
subjects 
(P<a05).  SBP 
did  not  change  in 
normotensive 
subiects.  DPB  did 
not  change  in 
hypertensive  or 
normotensrve 
subjects. 


Small  study 

Not  dear  if  patients 
were  receiving  or 
had  received 
antihypertensive 
medtcatkxi  Low- 
renm  patients 
appeared  to 
respond  better  to 
cfianges  m  Na. 


SmaH  sample  size 
NaO  and  NaCH03 
may  differ  in  their 
effects  on  bkxid 
pressure. 
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JDIES— Continued 


Oth6f  faclofs 


7  subjects  dropped 
out  (4  for  high 
DBP,  2  for 
suspected 
angina,  and  1  lor 
stroke).  During 
1st  3  months  of 
study. 

participants  had 
t)een  divided  into 
an  intervention 
and  acorttrol 
group  Contrcil 
group  participants 
recerved  dietary 
counseling  from 
3  to  12  months. 
Intervention 
group  participants 
received 
counselirtg  from 
0  to  12  months. 
Blood  pressure 
determined  by 
automated 
device.  Patients 
on  high  Na  diet 
f^ad  an  average 
increase  in  txxly 
weight  of  1.3  kg 
(P<001) 
"Responders"  (8 
patients  with  a 
change  in  mean 
supine  bkxxl 
pressure  >8  mm 
Hg).  Low-renin 
patients  (6 
patients  virith 
plasma  renin 
activity  <3  ng/ml 
per  tw  during  Na 
deprivation). 
"ResporxJers" 
were  virtually  all 
tow-renin  patients 
Blood  pressure 
determined  by 
automated 
device  NaHC03 
mineral  water 
contained  12.69 
mmol  CI  per  day. 
Base  diet 
contained  60 
mmol  O  per  day 
NaO  increased 
calcium  excretion 
wtiereas 
fteHC03  did  not. 


Results 


Average  Na 
decrease  01  510 
mgper  24  hrs 
IP  <  0.05). 
Average 

decrease  in  SBP 
of  3.7  ram  Hg 
{p<0  05) 
Average 

decrease  in  OBP 
of  4.0  n»m  Wg 
(p<001).  Na  and 
blood  pressure 
decrease  during 
first  6  months 
then  leveled  off 
at  lower  values. 


Average  Na  rose 
from  1180  to 
4440  mg  Na  per 
day  (p<  0  001) 
Average  supine 
blood  pressure 
rose  6  7  mm  Hg 
(from  102.7  to 
109.4  mmHg) 
(p<0.001) 
Average  standing 
blood  pressure 
rose  5.0  mm  Hg 
(from  107.6  to 
112.6  mmHg) 
(not  significant). 


Assessment  and 
comments 


Small  study. 

No  untreated 
control  group 
foHowed 
throughout 


Small  study 

Not  clear  if  patients 
were  receiving  or 
had  received 
antifiypertensive 
inedKation  Low- 
ranin  patients 
appeared  to 
resporxt  belter  to 
cfuirtges  in  Na. 


NaCt  intake  pehod: 
Blood  pressure 
did  rwt  change  in 
hypertensive  or 
normotensive 
subjects. 

NaCH03  intake 
period  SBP 
deaeased  by  S 
mm  Hg  in 
hypertensive 
subjects 
(p<005).  SBP 
did  not  change  in 
normotensive 
Subjects.  Df»B  did 
not  change  in 
hypertensive  or 
normotensive 
subjects 


Sn»ll  sample  size 
Naa  and  NaCH03 
may  differ  in  their 
effects  on  blood 
pressure 
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Table  2.— Sodium/Hypertension  Studies— Continued 

1 

Reference       ^''^  '^^^^ 
Reference       ^^  duration 

Subjects 

Treatment  or 
interventkjn 

Intake  of  test 
material 

Base  diet 

Other  factors 

Resutt* 

Assessment  and 
comments 

MacGre-       Double  Mind. 

20  subjects 

1150  mgNa 

1150  mgNa 

Low  Nadiet 

Exckjded  patients 

NainS  pfiases  was 

Blood  pressure 

gw 

placebo 

with  miW 

phase:  16 

phase:  0  mg 

(690-1150 

with  renal  lailure. 

1130.  2480,  and 

differerK^s  were 

(1989). 

controlled. 

hypertenswn 

placebo 

Na  per  day. 

mg  hia  per 

ischaemic  heart 

4370  mg  per  24- 

not  affected  by 

(Ref.  122) .. 

crossover 

(DBP:  90- 

tablets  per 

2300  mgNa 

day) 

disease. 

hr.  SBP  in  3 

tf>e  order  m 

trial. 

110). 

day  2300 

phase:  1610 

monitored  by 

cerebrovascular 

phases  was  147. 

which  the  Na 

2  months: 

(1 1  men.  9 

mgNa 

mg  Naper 

24-hr  urine 

disease,  and 

155,  and  163  mm 

Intake  HM* 

observation. 

women). 

phase:  7  (10 

day.  4600 

cottection 

those  taking  oral 

Hg.  DBP  in  3 

Mwed. 

^  WovKS-  lOW 

(15  whites,  5 

mmol)  slow 

mg  Na 

and  dietary 

contraceptives  or 

phases  was  91. 

Necessary  to 

Nadiet 

blacks). 

release  NaO 

phase:  3680 

counseling. 

ottier  drugs. 

95,  and  100  mm 

have  some  salt- 

phase.  1 

(Average  age: 

tablets  plus 

mgNa  per 

Weight  ir>creased 

Hg.  Average 

free  products  (1  e. 

month:  Ist 

57  years). 

9  placetx) 

day. 

as  Na  increased. 

cfiange  m  btood 

salt-lree  bread)  in 

diet  phase,  1 

(Age  range: 

tablets  per 

but  change  was 

pressure  from 

order  to  reach 

month:  2nd 

42-72  years). 

day.  4600 

not  tigniflicarit  16 

towest  to  highest 

me  d«tary  Na 

diet  phase.  1 

mgNa 

to  20  (1  moved. 

Na  intake  was  16 

intake  of  690- 

month:  3rd 

phase:  16 

3  medicated) 

mm  Hg  SBP  and    , 

1150  mgNa  per 

diet  pfiase. 

(10  mmol) 

controlled  blood 

9nwnHgD6P 

day 

12  months: 

stow  release 

pressure  by  salt 

(p<  0.001). 

foltowup. 

NaO  tablets 

resthction  alone 

Diet  phases 

per  day. 

torlheyMr 

included 

foNowmQ  tho 

totaldaily    . 

study  (Na  of 

^ 

diets  of 

1420  mg  per  24 

1150,2300, 

hr.  SBP  of  142 

• 

and  4600 

mmHg.  DBP  of 

mgNa. 

87  mm  Hg). 

Blood 

pressure 

determined 

as  average 

of  5 

measure- 

■ 

ments.  Na 

• 

determined 

as  average 

of  2  24-hr 

urine 

collections. 

Mascidi 

Double  Mind. 

48 

Intofvontion 

2210  mg  Na 

Low  Nadiet 

23%  of  initial 

Average  SBP  3.6 

Sound  methodok>gy 

(1991). 

placebo 

normotef»- 

phase:  6  (16 

per  day 

(<805  mg 

participants 

nwT>  Hy  hi^hw 

Estimated  3-«  mm 

(Ref.  109).. 

controlled. 

sive  subjects. 

meq)NaCI 

Naper  timed 

exchxJed  for  high 

during  Naa 

Hg  increase  m 

crossover 

(SBP  <  150 

capsules  per 

overnight.  8- 

unne  NA  levels.  2 

treatment  period 

SBP  arxl  2-4  mm 

tnal. 

mm  Hg. 

day  Control 

hr  urine 

subjects  dropped 

as  compared  with 

Hg  increase  m 

Phase  1 :  4 

DBP:  80-89). 

Ptiase;  6 

excretion 

out  Blood 

placebo  period 

DBP  associated 

¥ 

weeks:  NaO 

(47  white,  1 

placebo 

assessed 

pressure 

(p<0.001). 

with  2300  mg 

' 

or  placebo 

black). 

capsules  per 

phor  to 

measured  every 

Average  DBP  2  3 

increase  m  Na 

capsules. 

(79%  male) 

day. 

Phase  1  by 

2  weeks  (twice  at 

mm  Hg  higher 

intake. 

Phase  2:  4 

(Average  age: 

5 

each  visit)  8-hr 

duhngNaa 

weeks: 

52  years) 

consecutive 

unne  measured 

treatmeni  period 

placebo  or 

Randomized 

overnight 

at  beginning  of 

as  compared  with 

NaCI 

into  two 

uhne 

Phase  1  and  at 

placebr"  period 

capsules. 

groups. 

collecttons 

end  of  each 

(p<  0.005)  65% 

Phase  1 

betow805 

pfuise  Subjects 

and  69%  of 

preceded  by 

mgNa). 

tost  weight  arxl 

participants 

2  weeks  of 

bkxid  pressure 

experienced  an 

testing  and  8 

droppmg  dunr«g 

increase  of  SBP 

weeks  of 

diet  only  phase. 

and  DBP. 

dietary 

respectively. 

counseling 

wfien  on  NaCt 

to  achieve 

capsules  as 

low  Na  diet. 

compared  with 

2  week 

placebo  capsules. 

washout 

pehod 

(placebo 

capsules) 

between 

phases.  Low 

Nadiet 

continued 

'      throughout. 

- 

« 
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Table  2.— Sooium/Hypertenskjn  Studies— Continued 


Reference 


Mtab# 
(Ret.  80»- 


Smith 

(1968). 
(Re«.  41).. 


StMly  design 
and  duration 


CSnical 

Mervention 
kM. 

3  days:  control 
pliese. 

7  days:  diet 
pt«se. 

One  group  on 
LowNadMl 
other  on 
normal  diet 
plus  Naas 
consomme 
•oup.  Blood 
pressure 
determined 
daily.  Na 
determined 
by24^Na 
excretion. 

Cross 
secbortal 
study.  Part 
of  Scottish 
heart  health 
study  Data 
collected 
from  1984- 
1986.  Na 
intake 
determined 
by  single  24- 
hr  urine 
colleclion. 
Blood 
pressure 
determined 
by  average 
a(2 

measure- 
ments. 


Subjects 


30 


normoten- 
swe 

Tanzanian 
black  male 
aubiects 
Randomized 
into  two 
groups. 


Treatment  or 
tntervefTtion 


High  Na  group: 
2S0mmol 

NaOper 
day  as 
consomme 
soup. 


Intake  of  test 
material 


Base  diet 


Other  factors 


High  Na  group: 
5750  mg  Na. 


7354  subjects 

from  22 

districts  in 

Scotland 

(3754  males. 

3600 

females). 
(Age  range: 

40-59  years) 

Subjects 

chosen  at 

random. 


N/A_ 


N/A.. 


Control  phase 
Diet  of 
unspecified 
Na  content. 
LxjwNa 
group:  1150 
mgNaper 
day  HighNa 
group: 
Normal  diet 
of 

unspecified 
Na  content. 


Normal  diets.. 


Blood  pressure 
(1etermM>ed  by 
automated 
device.  Ages  of 
particpartts  rK)t 
specified. 


Results 


Assessment  and 
comments 


Significani 


Single  Na 
measurement 
does  not  assess 
previous  or 
habitual  Na 
intake  habits. 
74%  response 
rate,  17.5% 
excluded 
(generally  for 
failure  to  provide 
urine).  1.6% 
excluded  due  to 
antihypertensive 
rr>edication. 
Confounding 
factors:  age. 
body  mass  index, 
pulse  rate, 
alcohol 
consumption, 
potassium  intake. 


betMwentwo 
groups  within  4-5 
days  (p<  0.001). 

Low  Na  group:  Na 
of  1200  mq  per 
day.  Mean 
artenai  blood 
pressure  fell  from 
67  to  81  mm  Hg. 

High  Na  group:  Na 
of  7750  mg  per 
day  Mean 
arterial  blood 
pressure  rose 
from  86  to  89 
mm  Hg. 


Weak,  positive 
correlation 
t>etween  Na  and 
blood  pressure  in 
both  sexes.  Na 
correlation  with 
S8P  0  025  for 
males  and  O.OSS 
for  females.  Na 
correlation  with 
DBP  0.026  for 
males  and  0.052 
for  females.  Na 
not  independently 
significant  after 
multivariant 
analysis. 


Control  diet  and 
normal  diet  ol 
unknown  Na 
content. 

Single  population: 
High  Na  diet 
phase  was 
excessively  high 
in  NA  (7750  mg 
per  day). 


Large  study 

populatnn. 
Single  community 

(Scotland) 
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DIES— Continued 


Other  factors 


Results 


Assessment  and 
comments 


Blood  preMure 
dcHrwiwed  by 
autonwled 
dawMLAgnof 
partictpants  not 
specified. 


Single  Na 
measurement 
does  not  assess 
previous  or 
habitual  f4a 
intake  tiabits. 
74%  response 
rate,  17.5% 
excluded 
(generally  for 
failure  to  provide 
urine).  16% 
excluded  due  to 
antihypertensive 
medicatioa 
Confounding 
factors:  age. 
body  mass  index, 
pulse  rate, 
^cohol 
oonaumplian, 
potassium  intake. 


Significant 
diltafence 
beaweon  two 
groups  within  4-5 
days  (p<  0.001). 

Low  Na  group:  Na 
of  1200  mg  per 
day  Mean 
arteriai  blood 
pressure  fell  from 
67  to  81  mm  Hg. 

High  Na  group:  Na 
of  7750  mg  per 
day  Mean 
arterial  blood 
pressure  rose 
from  86  to  89 
mm  Hg. 


Weak,  positive 
con'elation 
between  Na  and 
blood  pressure  in 
both  sexes.  Na 
correlation  with 
SBP  0  025  for 
males  and  0.055 
for  females.  Na 
correlation  with 
DBP  0.026  for 
males  and  0.052 
for  females.  Na 
not  independentJy 
significant  after 
multivariant 
analysis. 


Control  diet  and 
normal  diet  of 
ur^known  Na 
content. 

Single  population: 
High  Na  diet 
phase  was 
excessively  high 
in  NA  (7750  mg 
per  day). 


Large  study 

population. 
Single  community 

(Scotland). 


.«► 
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Table  2.— Sodium/ Hypertension  Studies— Continued 

Reference 

Study  design 
and  duration 

Subtects 

Treatment  or 
irrtervention 

Intake  of  test 

Basedwt 

i       Otherlactors 

1 

Results 

Assessment  and 
comments 

Staessen 

Cross 

Intervention 

Intervention 

N/A.     „ 

Normal  diett_. 

t 
Data  from  teens 

The  trends  m  Na. 

iJNigB  range  of 

(1988). 

sectional 

town  of 

town  (IT): 

exchided  (464 

1      SBP.  and  DBP  in 

vanabon  m 

(Ref.  42).... 

12.000  and 

'     Leaflets  sent 

subiects).  Data 

men  and  women 

faatMs  affects 

trial.  S  years 

controltown 

to  all  homes. 

excluded  if  unne 

were  similar 

riterpretation 

" 

(1979-1985) 

of  9,000 

posters 

volume  Or 

t>etween  the  two 

(eg :  ct^ange  in 

Mass  media 

Belgian 

displayed. 

creatinir>e 

towns  except  lor 

Na  m  females  in 

campaign  to 

inhatjitams 

radio  and 

excretion  outside 

Na  m  women 

control  town  was 

avoid  sa(t 

2211 

newspaper 

limits(50 

which  was 

i      *  180  ±210 

directed 

subjects 

adsrua 

• 

a 

subiects)  Bkx)d 

significanity  lower 

mg).  No 

mainly  at 

examined  (5 

Active 

pressure 

m  the  IT  than  in 

ir«dependem 

women  in 

and  10% 

support  from 

determHied  as 

;     the  CT  Na 

assessmertt  of 

or«etown. 

random 

Town 

average  of  10 

changes  ranged 

information 

Controltown 

sample  at 

Council. 

measurements 

from  -f  180  mg  w\ 

avaiiat>ie  to 

was 

t>aseline  in 

local  health 

collected  at  2 

females  «i  CT  to 

sut>iects  in 

obsen^ed 
Urinary  NA 

control  and 
intervention 

officials  and 

home  visits  2-5 

-410  mg  in 

conrol  town 

weeks  apart  Na 

tawales  in  IT 

between  1979 

excretion 

town. 

and 

detemtined  by 

S8P  changes 

and  1965 

andbkxx) 

respectively; 

insurance 

24-hr  urine 

ranged  from 

regarding  f4a  ary] 

pressure 

doubled  at 

organiza- 

extractioa 

-4.4mmHgin 

t«eallh  hazards 

determined 

foBowHip). 

tions.  Local 

Baseline  and 

males  mCT  to 

IrwortcKiaw*. 

at  begirvMng 

Previous 

bakers  and 

folk>w-up  data 

-9.1  mm  Hg  in 

and  end  ot 

panwipants 

restaurants 

taken  on  different 

females  m  (T. 

intervention. 

excluded 
from  follow- 
up.  Data 

asked  to 
prepare  k>w- 
salt  foods. 

subjects. 

DBP  changes 
ranged  from 
•f  1 .8  mm  Hg  in 

from  1697 
subjects 
analyzed. 
(777  males, 
733  females) 
with  and 
without  187 
subjects  on 
antihyperter)- 
sive 
medication. 

Women's 

clubs,  health 

education 

courses,  and 

children's 

homework 

targeted. 

Control  town 

(CT):SaH 

not 

mentioned 

as  a  health 

hazard 

malasmCTto 
-2Jinfsmslas 
In  IT. 

' 

Stamler. 

Intervention 

201 

Intervention 

N/A 

(loalol 

MuMpla 

IniBfvanaons. 

19%  of  cor4rol 

Appropriate 
statistical  tools 

R. 

trials  years. 

hypertension 

goals:  1) 

<1800mg 

subjects  and  9% 

(1989). 

Irrterverrtion 

prone 

Reduce  daily 

Na  per  day. 

Blood  praasura 

of  intervention 

used  Low 

(Ref.  70) 

subjects: 

subjects 

NA  intake. 

13%  of 

maasuraat 

subjects 

dropout  rate: 

Extensive 

(high  normal 

2)  Reduce 

intervention 

worksite  and  at 

developed 

87%  partictpattng 

dietary  and 

DBP:  85-89 

alcohol 

subjects 

hypertension 

at  least  4  years 

lifestyle 

mm  Hg)  or 

intake,  3) 

achieved  Na 

worksite 

(DBP  >90mm 

counseling 

(high  normal 

Reduce 

intervention 

Hgor 

1 

varying  from 

DBP.  80-84 

overweight. 

goal. 

used  tor 

medication)  SBP 

2  visits  per 

plus  10- 

4) Increase 

Average  Na 

comparison.  24- 

Reduction  o(  2  6 

week  initially 

49% 

moderate 

intake 

hr  NA  estmtated 

mm  Hg  (from 

«o4wtsits 

physical 

reduced  by 

fromtinoed.  8-hr 

122.5  10  119.8 

per  year. 

and/or 

activity. 

24%  in 

Na  excretion  and 

mm  Hg)  m 

Control 

(rapid  resting 

intervention 

multipliers. 

intervention 

subjects:2 

pulse  rate 

group  (drop 

Statisticalty 

group  vs  1.3  mm 

visits  per 

>80  beats 

from  3980 

significant 

Hg  in  control 

year  Blood 

per  min). 

mg/day  to 

changes  in  3  of  4 

group  (from 

pressure 

Randomized 

3040  mg/ 

interventions:  NA 

122.7  to  121.5 

measured  2 

into  two 

day)vs6% 

intake.  akx>hol 

mmHg)  OBP 

limes  per 

groups  (102 

m  control 

intake,  and 

Reduction  of  1.3 

yearNa 

intervention 

group  (drop 

weight  reduction. 

fnffl  Hg  (froni 

from  urinary 

sut>jectsand 

from  4300 

SutisttcaHy 

82  5  to  81.2)  in 

excretion 

99  control 

mg/day  to 

Significant 

intervention 

measured  1 

subjects). 

4060  mg/ 

relationship  with 

group  vs  0.1  m 

time  per 

day)(p<  0.001 

t>lood  pressure  m 

control  group 

year. 

' 

*. 

one  of  4 
interverrtions: 
weight  reductkjn. 

(from  82  6  to 
82.5  mm  Hg) 
Relatiorwfiip 
between  Na  and 
bkMd  pressure 
not  independently 

~- 

1                          1 

significant 

' 

' 

^ 

. 

• 
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Tabi-E  2.— Sodium/Hypertension  Studies— Continued 

Belerence 

Study  design 
and  duration 

Subjects 

Treatment  or 
intervention 

Intake  of  test 
material 

Base  diet 

Other  factors 

Results 

Assessment  and 
comments 

Cross 
sectional 

7.441 

Japanese 

N/A 

N/A 

Normal  diet 
averaging 

History  of  being 
hypertensive  or 

Increase  of  2300 
mg  Naper  day 

Spot  urine  and 

1  CinUI  I  K^  I 

(1989). 

predictive 

(Ref.  71) 

study  Na 

females  from 

3720  mg  Na 

on 

related  to 

equations  used 

intake 

e8urt>an 

per  day. 

antihypertensive 

increase  of  4.5 

to  estimate  24-hr 

determined 

and  81  rural 

medicine  not 

mmHgSBP 

Na  adds  to 

by  spot 

municipali- 

considered. 

(urt>an:  4.1  mm 

uncertainty  of 

urine.  Blood 

ties  including 

Confounding 

Hg,  rural:  4.9  mm 

results.  Single 

pressure 

aH 

factors:  age. 

Hg)  and  an 

population. 

determined 

prefectures 

height,  weight. 

increase  of  1.6 

t>y  sir>gle 

in  Japan. 

potassium. 

mm  Hg  DBP 

measure- 

(3933 urban 

(urban:  1.2  mm 

ment  Data 

subfects. 

Hg.  rural:  2.0  mm 

collected  in 

3508  rural 

Hg). 

1985. 

subjects). 
(3  age  groups 

between  40 

and  69  years 

of  age). 
2182  subjects 

with  high 

Trials  0< 
Hyper- 

ainical 
intervention 

7  intAfvef^tions 

None 

None 

None 

39%  reduction  in 

Authors  suggest 

1   n  lid  wi  iiivi  K> 

(3  lifestyle 

Na  at  18  months. 

that  weight  loss 

tension 

trial. 

normal  blood 

changes  for 

SBP  1.5  mm  Hg 

and  Na  restriction 

Preven- 

Investigation 

pressure. 

18  months. 

lovrarat  18 

are  Vne  most 

tion 

of  7 

(DBP:  80-89 

4  nutrition 

months  (p  =  0.05). 

promising 

(TOHP) 

nonpharma- 

mm  Hg). 

supplements 

DBP  0.8  mm  Hg 

nonpharmacoiogi- 

Collabo- 

cological 

(Age  range: 

fore 

k>werat  18 

cal  interventions 

rative 

inten/entions 

30-54  years) 

months)  and 

months  (p  =  0.07). 

for  hypertension 

Re- 

in persons 

randomized 

1  control). 

control. 

search 

with  high 

to  1  of  8 

1)  weight  lc«s 

Group 

normal  blood 

groups. 

and 

(Ab- 

pressure. 

exercise.  2) 

stract) 

Checked  at 

NA 

(1991). 

6, 12.  and 

restriction.  3) 

(Pef.  123) 

18  montHs 
Into  study. 

stress 
manage- 
ment 4) 
calcium 
supplemerv 
tation,  5) 
magnesium 
supplemen- 
tation. 6) 
potassium 
supplemen- 
Ution.  7)  fish 
oil 

supplemen- 
tation. 8) 

-    . 
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Table  3.— Sodium/Hypertension  Meta-Analyses 


Referonc* 


Study  design  and  duration 


Subjects 


Othar  factors 


Raaults 


Assessment  and  comments 


Cutier(1991). 
(Ref.  94) 


Elliott  (1991).. 
(Ref.  97) 


Frost  (1991).. 
(RoT.  100) 


Law  (1991a). 
(Ret.  106) 


Law  (1991b). 
(Ref.  107)..... 


Meta-analysis  of  23  random- 
ized clinical  trials  published 
before  January  1990.  Ana- 
lyzed separately  for  hyper- 
tensives, normotensives, 
and  total  subjects. 


Total:  23  trials  with  1536  sub- 
jects. Data  for  hypertensive 
and  normotensive  subjects 
analyzed  separately  and  to- 
gether. 


Meta-analysis  of  14  observa- 
tional studies  in  16  popula- 
tions. Only  studies  that  pro- 
vided 24-hr  uhne  and  blood 
pressure  data  and  published 
quantitative  regression  or 
correlation  estimates. 


Meta-analysis  of  14  published 
studies  of  blood  pressure 
and  Na  Intake.  24  hour  Na 
excretion.  One  blood  pres- 
sure measurement  24  hour 
intake  of  NA  adjusted  due  to 
common  underestimation. 


Meta-analysis: 

12  developing 

12  developed  communities... 
Cross  sectional  studies 


12.503  subjects 

(7099  men,  6136  women).. 


Meta-analysis  of  76  published 
studies  that  recorded  the 
effect  of  salt  restnctton  on 
blood  pressure. 

Variable  duration:  Researchers 
Subdivided  ttio  data  from 
studws  that  recruited  both 
subjects  with  high  blood 
pressure  and  subjects  with 
normal  blood  pressure  to 
allow  separate  assessment 
of  the  effect  ot  salt  restric- 
tion for  each  category. 


12,773   people  from   Europe, 
Asia,  and  the  United  States. 


47,000  people  from  24  com- 
munities. 


Not  stated . 


Excluded  trials  with  confounded  de- 
signs. Excluded  2  trials  for  Na  intake 
outside  the  usual  ranges  for  Na. 
Magnitude  of  results  was  reduced 
slightty  wtien  inverse  variance 
weights  were  IrKluded.  All  results 
statistically  significant  except  for 
DBP  in  normotensives  after  includ- 
ing  an  adjustment  for  inverse  vari- 
artce  weights. 


Excluded  studies  ttwt  compared  hyper- 
tensives with  normotensives.  Ex- 
cluded studies  ttiat  just  reported  sig- 
nificance wittiout  quantification  Data 
corrected  for  within-indlvidual  varia- 
bility in  Na  ("reliability")  using  IN- 
TERSALT  estimate.  2  studies  of 
only  men,  1  study  of  only  women,  2 
studies  of  only  combined  data  for 
women  and  trten  combined. 

Hona „ _.... 


Developed  versus  devekiping  commu- 
nities. 

Confounders:  Potassium,  alcohol,  and 
body  mass  Nnked  to  Na.  These 
varied  between,  txjt  not  within,  tfie 
two  groups.  Blacks  excluded  from 
study  because  blood  pressure  in 
these  communities  were  higher  ttMn 
lor  communities  with  similar  l^la 
Intake.  Ttie  effect  was  measured  in 
both  developing  and  developed 
communities. 

Some  of  the  trials  were  not  random- 
ized wtiicti  ooukj  introduce  bias. 


Hypertensives:  Net  reductions  in  Na 
ranged  from  1290  to  2410  mg.  Aver- 
age pooled  reductions  In  blood  pres- 
sure were  4.9  mm  Hg  (SBP)  and  2.6 
mm  Hg  (DBP). 

Normotensives:  Net  reductions  in  Na 
ranged  from  370  to  3910  mg.  Aver- 
age pooled  reductions  in  blood  pres- 
sure were  17  mm  Hg  (SBP)  and  1.0 
mm  Hg  (DBP). 

Totals:  Net  reductions  in  Na  ranged 
from  370  to  3910  mg.  Average 
pooled  reductions  in  blood  pressure 
were  2.9  mm  Hg  (SBP)  and  1 .6  mm 
Hg  (DBP). 

Reduction  of  2300  mg  Na  related  to 
reduction  in  SBP  of  3.7  mm  Hg  and 
in  DBP  of  2.0  mm  Hg.  Regression 
coefficients  somewtiat  larger  in 
women  than  in  men. 


2  mm  Hg  decrease  In  blood  pressure 
for  every  100  mmd  decrease  in  24 
hour  NA  intake.  Weak  effect  within 
populations— reduced  Na  intake  re- 
duced t>lood  pressure  slightly.  Urt* 
dear  how  study  controlled  for  cof^ 
founding  factors.  One  of  three  stud- 
ies suggesting  that  Na  reduction  re- 
duces SBP  and  the  risk  of  mortality 
due  to  hypertension. 

Bk>od  pressure  vaned  according  to 
intake.  The  change  in  blood  pres- 
sure was  relative  to  the  age  and 
existing  blood  pressure.  It  appeared 
that  there  was  not  a  lower  Na 
threshoW  tielow  which  no  effect  was 
measured. 


Salt  reduction  lowered  blood  pressure 
In  persons  with  high  blood  pressure 
and  in  ttiose  with  normal  blood  pres- 
sure. In  people  aged  50-59,  a  re- 
duction in  daily  Na  intake  of  50 
mmd  (about  3  g  salt),  after  a  few 
weeks,  towered  SBP  by  an  average 
of  5  mm  Hg  and  by  7  mm  Hg  in 
those  with  high  blood  pressure  D6P 
was  k>wered  by  about  half  this 
amount. 


Studies  used  a  variety  of  different 
methodokjgies  (unstandardized).  Se- 
lected only  randomized  tnals  wfvch 
eiimirmtes  selection  t)ias.  Autfxxs  irv 
dicate  tfiere  is  evidence  for  a  dose- 
response  relationship  tietween  Na 
and  blood  pressure. 


Vanety    ot    study    designs    (unstand- 
ardized methodology). 


Variety  of  Study  methodologies  (un- 
standardized). 


Variety  of  study  methodologies  (un- 
standardized). 


Variety  of  study  methodologies  (un- 
standardized). Authors  suggest  that 
the  effect  of  moderate  dietary  salt 
reductkjn  on  mortality  from  stroke 
and  ischemic  heart  disease  would 
be  substantial.  Authors  concluded 
that  the  effect  of  salt  reduction  on 

I  blood  pressure  was  larger  than  pre- 
viously   reported.    Unclear    exactly 

I  how  auttwrs  controlled  for  con- 
founding factors  in  this  study 
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BILUNQ  CODE  41S(M11-M 

21  CFR  Parts  5,  20,  100.  101,  105,  and 
130 

(Docket  No.  91N-0219] 

RIN  0905- ADOS 

Regulatory  Impact  Analysis  of  the 
Proposed  Rules  to  Amend  the  Food 
Labeling  Regulations 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Regulatory  impact  analysis 

statement. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing 
lierein  the  regulatory  impact  analysis 
(RIA)  that  it  has  prepared  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  on  the  costs  and  benefits  of  the 
food  labeling  regulations  that  'FDA  is 
currently  proposing  to  amend.  FDA  is 
issuing  these  proposals  (published 
elsewhere  in  this  issue  of  the  Federal 
Re^ster)  in  response  to  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments)  and  as  part  of  the 
Secretary  of  Health  and  Human 
Services"  (the  Secretary's)  food  labeling 
reform  initiative.  The  agency  has 
prepared  this  comprehensive  RIA 
document  for  these  proposals  because, 
when  taken  together,  they  constitute  a 
major  rule. 

DATES:  Written  comments  by  February 
25, 1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Williams,  Jr.,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-303). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202-485- 
0271. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
publishing  herein  its  RIA  of  the 
proposed  rules  to  amend  the  food 
labeling  regulations.  This  document 
analyzes  both  the  costs  and  the  benefits, 
including  the  impact  on  small 
businesses,  of  FDA's  proposals 
(published  elsewhere  in  this  issue  of  the 
Federal  Register)  to  reform  the  food 
label  in  response  to  the  1990 
amendments  and  the  Secretary's  food 
labeling  initiative.  This  analysis  was 


prepared  by  the  Economics  Section  of 
the  Office  of  Compliance  in  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN). 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive  RIA  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  proposals  taken 
together.  FDA  requests  comments  on  the 
RIA. 

I.  Introduction 

The  1990  amendments  amend  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  expand  the  coverage  of 
nutrition  labeling  to  all  food  products 
(except  meat  and  poultry),  produce  more 
ingredient  labeling,  regulate  health 
claims,  and  standardize  nutrient  content 
claim  definitions  and  serving  sizes.  The 
1990  amendments  require  that  the 
nutrition  information  on  both  the  food 
label  and  on  eating  establishment 
menus  be  readily  understandable  by  the 
public.  These  changes  to  the  food  label 
are  the  most  comprehensive  changes  to 
be  proposed  in  53  years.  FDA  has 
proposed  implementing  regulations  for 
the  1990  amendments  and  estimated  the 
costs  and  benefits  of  the  proposed 
changes  and  regulatory  options  within 
the  act.  However,  even  before  the  1990 
amendments  were  enacted  FDA 
believed  that  the  food  label  could  be 
improved  and  was  engaged  in  proposing 
a  series  of  similar  regulations. 

In  order  to  evaluate  the  need  for 
Federal  intervention,  FDA  examined  the 
market  for  food  label  information  and 
found  that  less  than  the  optimal  amount 
of  nutrition  information  was  being 
produced  because  consumers  cannot, 
independently,  determine  the  nutritional 
quality  of  food,  thus  leading  to 
insu^icient  incentives  for  manufacturers 
to  reveal  the  nutrient  content  of  their 
products  or  produce  nutritious  food. 
FDA  undertook  two  studies  to  determine 
the  costs  and  benefits  of  these  proposed 
regulations,  by  engaging  a  contractor, 
Research  Triangle  Institute  (RTI).  These 
studies  were  done  over  a  period  of  3 
years  under  the  direction  of  the 
Economics  Section  of  CFSAN. 

A.  Costs  of  the  1990  Amendments 

The  cost  study  consisted  of  both 
interviews  with  food  manufacturers  and 
a  mailed  survey.  The  result  was  a 
generic  model  which  can  be  applied  to 
any  regulation  mandating  a  label 
change.  Categories  of  costs  include 
administrative,  analytical,  printing. 


inventory,  and  reformulation. 
Administrative  costs  are  management 
costs  which  are  often  high  because  of 
the  prominence  of  the  food  label  as  an 
advertising  tool  for  packaged  foods. 
Analytical  costs  are  costs  of  testing 
products  for  nutrient  composition  to 
comply  with  labeling  provisions. 
Printing  costs  are  the  costs  of  printing 
new  labels  which  may  be  either  glue-on 
labels  or  the  food  package  itself.  These 
costs  may  include  redesign  costs  where 
extensive  labeling  changes  are 
undertaken.  In  the  model,  estimates  of 
printing  costs  take  into  account  normal 
firm  relabeling. 

Inventory  costs  are  the  costs  of 
disposal  of  existing  labels  where  firms 
have  inventories  that  outlast  the 
compliance  period,  i.e.,  the  period  of 
time  between  issuance  of  a  final  rule 
and  its  effective  date.  Inventories  of 
labels,  both  glue-on  labels  and 
packages,  range  from  only  a  few  months 
to  well  over  10  years  in  the  food 
industry.  The  last  cost  category 
reformulation  includes  the  costs  of 
reformulating  products  and  introducing 
new  ones  in  response  to  labeling 
regulations  and  market  testing  those 
products.  No  estimate  of  these  costs  is 
given  because  they  depend  on  marketing 
decisions  and  are  impossible  to  predict. 
Moreover,  they  do  not  result  directly 
from  these  proposed  rules.  Regardless. 
FDA  expects  a  substantial  benefit  to  be 
derived  from  such  reformulations,  which 
are  likely  to  make  foods  more  nutritious. 
In  all  cost  categories,  except 
administrative  costs,  the  costs  of 
relabeling  products  produced  and 
labeled  in  foreign  countries  carmot  be 
separated  from  those  produced  and 
labeled  domestically.  Thus, 
administrative  costs  considered  are 
domestic  costs  only,  and  printing, 
inventory,  and  analytical  costs  are 
considered  multinational. 

FDA  estimates  that  about  17,000 
domestic  food  manufacturers  and 
257.000  labels  will  be  affected  by  the 
regulations  promulgated  in  response  to 
the  1990  amendments.  In  addition, 
approximately  96,000  food  service  firms 
might  be  required  to  alter  their  menus  if 
they  are  not  in  compliance  with  health 
claims  or  descriptors  regulations.  The 
majority  of  the  costs  will  occur  in  the 
first  year.  Recurring  costs  are  assumed 
to  continue  20  years  into  the  future  and 
are  discounted  back  to  the  present  at  a 
rate  of  5  percent. 

The  individual  regulations  may  be 
divided  into  the  following  separable 
categories:  (1)  Mandatory  ingredient 
labeling  for  standardized  foods  and 
certified  colors;  (2)  "voluntary"  (see 
section  III.E.  of  this  document)  labeling 
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inventory,  and  reformulation. 
Administrative  costs  are  management 
costs  which  are  often  high  because  of 
the  prominence  of  the  food  label  as  an 
advertising  tool  for  packaged  foods. 
Analytical  costs  are  costs  of  testing 
products  for  nutrient  composition  to 
comply  with  labeling  provisions. 
Printing  costs  are  the  costs  of  printing 
new  labels  which  may  be  either  glue-on 
labels  or  the  food  package  itself.  These 
costs  may  include  redesign  costs  where 
extensive  labeling  changes  are 
undertaken.  In  the  model,  estimates  of 
printing  costs  take  into  account  normal 
firm  relabeling. 

Inventory  costs  are  the  costs  of 
disposal  of  existing  labels  where  firms 
have  inventories  that  outlast  the 
compliance  period,  i.e.,  the  period  of 
time  between  issuance  of  a  final  rule 
and  its  effective  date.  Inventories  of 
labels,  both  glue-on  labels  and 
packages,  range  from  only  a  few  months 
to  well  over  10  years  in  the  food 
industry.  The  last  cost  category 
reformulation  includes  the  costs  of 
reformulating  products  and  introducing 
new  ones  in  response  to  labeling 
regulations  and  market  testing  those 
products.  No  estimate  of  these  costs  is 
given  because  they  depend  on  marketing 
decisions  and  are  impossible  to  predict. 
Moreover,  they  do  not  result  directly 
from  these  proposed  rules.  Regardless. 
FDA  expects  a  substantial  benefit  to  be 
derived  from  such  reformulations,  which 
are  likely  to  make  foods  more  nutritious. 
In  all  cost  categories,  except 
administrative  costs,  the  costs  of 
relabeling  products  produced  and 
labeled  in  foreign  countries  cannot  be 
separated  from  those  produced  and 
labeled  domestically.  Thus, 
administrative  costs  considered  arr» 
domestic  costs  only,  and  printing, 
inventory,  and  analytical  costs  are 
considered  multinational. 

FDA  estimates  that  about  17,000 
domestic  food  manufacturers  and 
257.000  labels  will  be  affected  by  the 
regulations  promulgated  in  response  to 
the  1990  amendments.  In  addition, 
approximately  96,000  food  service  firms 
might  be  required  to  alter  their  menus  if 
they  are  not  in  compliance  with  health 
claims  or  descriptors  regulations.  The 
majority  of  the  costs  will  occur  in  the 
first  year.  Recurring  costs  are  assumed 
to  continue  20  years  into  the  future  and 
are  discounted  back  to  the  present  at  a 
rate  of  5  percent. 

The  individual  regulations  may  be 
divided  into  the  following  separable 
categories:  (1)  Mandatory  ingredient 
labeling  for  standardized  foods  and 
certified  colors;  (2)  "voluntary"  (see 
section  IlI.E.  of  this  document)  labeling 
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of  raw  fruit,  vegetables,  and  fish;  and  (3) 
all  other  labeling  regulations  including 
mandatory  nutrition  labeling.  The  first 
category,  mandatory  ingredient  labeling 
for  standardized  foods  and  certified 
colors,  is  separable  from  the  other 
actions  because  it  will  take  effect  almost 
2  years  prior  to  mandatory  nutrition 
labeling.  Costs  for  these  provisions,  as 
proposed,  are  $128  million. 

Voluntary  labeling  of  raw  fruit, 
vegetables,  and  fish  is  separable  from 
all  other  provisions  of  the  1990 
amendments  because  it  affects 
supermarkets,  not  food  manufacturers. 
Costs  have  been  estimated  to  be 
between  $117  to  $155  million  for  this 
provision. 

All  other  labeling  regulations  will 
become  effective  at  the  same  time 
including  percent  juice  labeling, 
mandatory  nutrition  labeling,  nutrient 
content  claims  definition,  health  claim 
labeling,  format  changes  and  others. 
These  costs  to  food  manufacturers  are 
estimated  to  be  as  high  as  $1.3  billion, 
depending  on  the  compliance  period 
chosen. 

In  addition,  there  could  be  costs  to 
some  restaurants  and  other  food  service 
establishments  to  reprint  menus  not  in 
conformance  with  nutrient  content  and/ 
or  health  claim  regulations.  For  those 
firms  wishing  to  continue  use  of  these 
statements  following  publication  of  the 
final  rules  for  these  regulations,  there 
could  be  additional  costs  of  analytical 
testing  and,  possibly,  nutrition 
information  printing.  These  costs  have 
been  preliminarily  estimated  to  be  $116 
million. 

Total  costs  of  the  1990  amendments, 
excluding  the  voluntary  supermarket 
labeling,  are  approximately  $1.5  billion. 
If  the  agency  opted  to  allow  an 
additional  6  months  or  an  additional 
year  to  the  compliance  period  provided 
for  by  the  statute,  total  costs  would 
decrease  to  $.8  billion  and  $.6  billion, 
respectively. 

B.  Benefits  of  the  1990  Amendments 

The  benefits  of  the  1990  amendments 
include  decreased  rates  of  cancer, 
coronary  heart  disease  (CHD), 
osteoporosis,  obesity,  hypertension,  and 
allergic  reactions  to  food.  As  consumers 
are  given  more  informative  labeling  in  a 
better  format,  uncertainty  over  the 
ingredient  and  nutrient  content  of  the 
foods  they  now  eat  will  decrease  and 
some  consumers  will  select  more 
nutritious,  healthier  foods.  Also,  with 
creation  of  consistent  metrics  and 
definitions  such  as  standardized  serving 
sizes  and  adjectival  nutrient  content 
claim  definitions  by  which  consumers 
can  judge  the  nutritional  aspects  of 
foods,  manufacturers  will  compete  to 


reformulate  their  products  into  healthier 
foods.  Thus,  even  those  consumers  who 
may  be  unaware  of  the  diet/health 
revolution  may  inadvertently  eat  a 
better  diet. 

The  model  chosen  to  estimate  these 
benefits  focused  on  the  two  largest 
health  problems,  cancer  and  CHD  (Ref. 
24).  This  model  involved  the  following 
three-step  estimation  process: 

(1)  Estimate  changes  in  consumer 
purchase  behavior  and  resulting 
changes  in  nutrient  intakes  as  a  result  of 
receiving  new  nutrient  information 
about  foods. 

(2)  Estimate  the  changes  in  health 
states  that  would  result  from  consumers' 
changes  in  nutrient  intakes,  particularly 
for  reduced  incidence  of  cancer  and 
CHD. 

(3)  Estimate  the  value  of  changes  in 
health  states  in  terms  of  life-years 
gained,  number  of  cases  and  deaths 
avoided  and  the  dollar  value  of  such 
benefits. 

The  estimate  of  benefits  was  obtained 
from  the  Special  Dietary  Alert  program 
(SDA)  (Ref.  1),  a  special  program  done 
by  FDA  in  conjunction  with  Giant  Food. 
Inc.,  which  measures  actual  consumer 
response  to  new  nutrition  information. 
Reductions  in  the  amount  of  cancer 
cases  and  early  deaths  were  estimated 
to  occur  as  a  result  of  reduced  total  fat 
intake  after  a  lag  of  10  years.  CHD 
reductions  were  estimated  to  result  from 
lowered  serum  cholesterol  as  a  result  of 
decreases  in  saturated  fat  and 
cholesterol  intake.  Over  the  20-year 
period  the  regulation  is  estimated  to 
prevent  about  39,100  cases  of  cancer 
and  heart  disease,  of  which,  12,900 
would  have  resulted  in  death,  yielding 
80,900  life-years  gained.  The  monetary 
value  of  the  benefits  (number  of  life- 
years  saved)  of  this  regulation  is 
estimated  to  be  $3.6  billion  (discounted 
at  5  percent  over  a  20-year  period). 
Valuing  benefits  based  on  the  number  of 
lives  saved  would  raise  this  value  to  $21 
billion  (discounted  at  5  percent  over  a 
20-year  period). 

To  put  these  estimates  into 
perspective,  the  maximum  health 
changes  resulting  from  "perfect"  diets 
were  estimated  by  comparing  the 
average  nutrient  intake  of  men  and 
women  in  the  U.S.  with  Daily  Reference 
Values  (DRVs).  These  numbers  were 
then  adjusted  to  reflect  only  FDA 
regulated  foods.  This  estimate  is  a 
measure  of  all  potential  benefits  to  be 
derived  from  consumers  eating  a 
healthier  diet  while  maintaining  their 
current  consumption  of  meat  and 
poultry.  The  results  indicate  that  if  all 
consumers  were  to  adopt  "perfect  diets" 
from  FDA-regulated  foods.  500.000  cases 
of  CHD  and  cancer  resulting  in  213.000 


premature  deaths  would  be  avoided 
over  the  next  20  years. 

FDA  has  determined  that  these 
proposed  rules  are  major  rules  as 
defined  by  Executive  Order  12291.  and 
have  significant  effect  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act. 

II.  Purpose  of  the  Regulatory  Impact 
Analysis 

The  purpose  of  this  RIA  is  to 
determine  the  economic  effects  of  the 
proposed  rules  to  amend  the  food 
labeling  regulations  in  21  CFR  parts  5. 
100. 101. 105,  and  130.  This  analysis  is 
intended  to  satisfy  the  requirements  of 
an  RIA  as  specified  in  Executive  Order 
12291  as  well  as  the  requirements  for  a 
Regulatory  Flexibility  Analysis  as 
specified  in  the  Regulatory  Flexibility 
Act. 

Guidance  for  determining  whether 
these  actions  constitute  a  "major" 
impact  under  Executive  Order  12291 
includes  the  criteria  in  Section  lb  of  the 
Executive  Order  itself,  and  informal 
supplementary  guidance  provided  by 
The  Department  of  Health  and  Human 
Services's  (DHHS)  Handbook  on 
Developing  Low  Burden  and  Low  Cost 
Regulatory  Proposals,  dated  February 
1984.  Guidance  for  determining  whether 
this  action  creates  "a  significant  impact 
on  a  substantial  number  of  small 
entities"  includes  definitions  in  section 
601  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354)  and  informal 
supplementary  guidance  provided  by  the 
DHHS  Handbook. 

FDA  requests  comments  concerning 
the  various  considerations  and 
conclusions  it  used  in  determining  the 
quantitative  or  qualitative  costs  and 
benefits  for  this  proposed  regulation. 

III.  Description  of  the  Proposed  Action 

FDA  is  responding  to  the  1990 
amendments  to  amend  the  act.  The  1990 
amendments  provide  FDA  specific 
authority  to  issue  regulations  concerning 
food  labeling.  The  rulemaking  actions 
analyzed  in  this  document  are  as 
follows: 

A.  Mandatory  Status  of  Nutrition 
Labeling  and  Nutrient  Content  Revision 

These  actions  require  nutrition 
labeling  on  most  foods  that  are 
meaningful  sources  of  nutrients  and 
revise  the  list  of  required  nutrients  and 
the  conditions  for  listing  nutrients  in 
nutrition  labeling.  The  1990  amendments 
specify  that  nutrition  labeling  shall 
include  information  on: 

(1)  The  total  number  of  calories 
derived  from  any  source,  and  the 
number  of  calories  derived  from  fat; 
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(2)  The  amoual  of  total  fat.  satunted 
fat  (Le..  saturated  fatty  acids), 
cholesterol,  total  carbohydrate,  complex 
carbohydrate,  sugars,  dietary  fiber,  total 
protein,  and  sodium:  and, 

(3)  Any  vitamin,  mineral,  or  other 
nutrient  required  to  be  placed  on  the 
label  before  October  1, 1990: 

In  response  to  a  Citizen's  petition,  the 
agency  is  also  proposing  to  allow  the 
use  of  the  protein  digestibility-corrected 
amino  acid  scoring  method  for  foods 
intended  for  persons  of  all  ages,  except 
infants. 

FDA  is  further  proposing  that,  when  a 
food  contains  insignificant  amounts  of 
more  than  one-half  the  required 
T  utrients,  a  simplified  format  shall  be 
I  sed. 

n.  Revision  of  Reference  Daily  Intakes 
end  Doily  Reference  Values 

This  action  updates  the  U.S. 
I'ecommended  Daily  Allowances 
IRDA's)  used  in  food  labeling  and 
)  eplaces  the  term  U.S.  RDA  with 
Keference  Daily  Intake  (RDI).  The 
agency  is  also  proposing  a  separate  set 
of  DRV's  for  fat,  fatty  acids,  cholesterol, 
carbohydrate,  fiber,  sodium  and 
potassium,  substances  for  whidi  RDAs 
have  not  been  set. 

C.  Declaration  of  Ingredients 

FDA  is  proposing  the  following 
changes  in  regard  to  the  label 
declaration  of  ingredients: 

(1)  Require  label  declaration  of 
certified  food  colors; 

(2)  Require  label  declaration  of  all 
ii  gredients  in  standardized  foods; 

(3)  Require  that  when  more  than  one 
sweetener  is  used  in  a  product,  all 
sweeteners  be  declared  together  by 
common  or  usual  names  in  descending 
order  of  predominance  by  weight,  in 
parentheses  in  the  list  of  ingre«Kents, 
following  the  collective  term 
"sweeteners:" 

(4)  Require  the  declaration  of  all 
protein  hydrolysates  by  their  common  or 
usual  name,  including  the  identification 
of  the  food  source; 

(5)  Require  identification  of  a 
caseinate  as  a  milk  derivative  in  foods 
labeled  as  nondairy  foods:  and. 

(6)  Require  that  labels  bear  an 
explanatory  statement  that  the  list  of 
ingredients  is  in  descending  order  of 
predominance. 

FDA  is  also  proposing  two  voluntary 
provisions  including: 

(1)  Provide  a  uniform  format  for 
voluntary  declaration  of  percentage 
ingredient  information,  and 

(2)  Permit  inclusion  of  the  food  source 
in  the  names  of  several  of  the 
sweeteners  prescribed  by  food 
standards. 


The  agency  is  also  responding  to 
comments  by  advising  sellers  that  wax 
or  resin  coatings  on  fresh  fruit  must  be 
labeled  with  the  specific  wax  (currently 
required)  name  or  the  proposed 
collective  names.  This  language 
emphasizes  regulatory  enforcement  of 
an  existing  requirement.  FDA  advises 
that  the  information  must  be  placed  in  a 
conspicuous  place  where  the  produce  is 
displayed  in  bulk  but  retailers  are 
allowed  sufficient  flexibility  to  choose 
the  specific  location.  Producers  or 
distributors  are  required  to  supply  the 
information  to  retailers  through  labeling 
accompanying  the  produce.  In  the  case 
of  resins,  a  statement  of  function  must 
appear  in  the  labeling.  The  1990 
amendments  exempt  produce  sold  in 
small  open  containers. 

D.  Percent  Juice  Labeling 

The  agency  is  proposing  to: 

(1)  Require  declaration  of  the  total 
percentage  of  juice  and  the  percentage 
of  each  represented  juice  on  both  single 
and  multiple  juice  beverages; 

(2)  Require  percentages  of  juice  to  be 
expressed  in  one  percent  increments. 
For  multiple  juice  beverages,  if 
manufacturers  declare  one  or  more 
individual  juices  or  picture  them  on  the 
vignette,  or  represent  their  presence  in 
any  other  way,  the  percent  of  these 
individual  juices  will  have  to  be 
identified.  If  major  modifications  (i.e., 
changes  in  the  color,  taste,  or  other 
organoleptic  properties)  have  been 
made  to  a  juice  to  the  extent  that  the 
original  juice  is  not  recognizable,  or  if  its 
nutrient  profile  has  been  diminished, 
then  the  juice  may  not  count  toward  the 
total  percent  of  juice.  FDA  believes  it  is 
appropriate  to  include  juices  with  minor 
modifications  such  as  acid-reduced 
orange  juice.  If  the  beverage  contains  no 
fruit  or  vegetable  juices,  and  either  fruit 
or  vegetables  are  pictured  on  the 
vignette  or  the  labeling,  or  the  color  or 
flavor  of  the  product  implies  that  a  juice 
is  present,  then  it  must  be  labeled  as 
containing  zero  percent  juice; 

(3)  IDescribe  where  the  percentage 
label  statement  must  be  on  the 
container  and 

(4)  Provide  dirertions  on  how  to  name 
various  classes  of  juices  and  juice 
beverages,  e.g..  "diluted  grape  juice 
beverage." 

E.  Labeling  of  Raw  Fruit,  Vegetables, 
and  Fish 

The  1990  amendments  require  that 
FDA: 

(1)  Develop  guidelines  for  food 
retailers  for  the  "voluntary"  nutrition 
labeling  of  raw  agricultural  commodities 
and  raw  fish; 


(2)  Identify  the  20  varieties  of  raw 
fruit,  vegetables,  and  fish  most 
frequently  consumed  to  which  the 
guidelines  apply;  and 

(3)  Define  substantial  compliance  with 
respect  to  adherence  by  food  retailors  to 
the  guidelines. 

F.  Serving  Sizes 

This  action  will  ensure  that  serving 
sizes  are  standardized  to  reflect  the 
amount  of  the  food  customarily 
consumed.  In  this  action  FDA  will 
establish  mandatory  declarations  of 
serving  sizes  to  be  used  on  the  nutrition 
panel  which  will  reflect  either  the 
customary  amount  consumed,  e.g.,  6 
ounces  (oz)  or  the  customary  unit  of 
consumption,  e.g.,  a  slice  of  bread. 

G.  Nutrient  Content  Claims 

This  action  establishes  definitions  for 
and  proper  conditions  for  use  of  terms 
describing  cholesterol  content,  fat 
content,  sodium  content,  calorie  content, 
and  other  nutrient  content  claims  on 
packaged  food  labels  and  on  food 
service  establishment  menus  and  menu 
boards.  Also,  FDA  will  establish  a 
procedure  for  handling  petitions  for 
inclusion  of  a  claim  in  a  brand  name 
through  informal  rulemaking. 

H.  Nutrition  Label  Format 

The  1990  amendments  state  thai 
implementing  regulations  "shall  require 
the  required  information  to  be  conveyed 
to  the  public  in  a  manner  which  enables 
the  public  to  readily  observe  and 
comprehend  such  information  and  to 
understand  its  relative  significance  in 
the  context  of  a  total  daily  diet."  FDA 
will  propose  to  revise  the  nutrition  label 
format. 

/.  Health  Claims 

FDA  is  proposing  general  procedures 
that  cover  the  regulation  of  health 
claims  on  both  packaged  food  labels 
and  on  food  service  establishment 
menus  and  menu  boards.  The  1990 
amendments  require  that  the  agency 
issue  regulations  in  10  diet/health  topic 
areas  determining  whether  health  claims 
may  be  made  in  conjunction  with 
specific  food  components.  In  addition, 
FDA  will  establish  a  procedure  for 
handling  petitions  for  new  claims. 

IV.  Market  Failure 

The  Regulatory  Program  of  the  Lnitet 
States  Government— 1990  to  1991  (Ref. 
40)  notes  that  agencies  must  evaluate 
the  existence  of  a  "market  failure" 
which  will  be  addressed  by  Govemme- 
action.  According  to  Leftwich.  "A 
market  failure  is  said  to  occur  when 
either  quantity  or  qualify  of  a  good 
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(2)  Identify  the  20  varieties  of  raw 
fruit,  vegetables,  and  fish  most 
frequently  consumed  to  which  the 
guidelines  apply;  and 

(3)  Define  substantial  compliance  with 
respect  to  adherence  by  food  retailors  to 
the  guidelines. 

F.  Serving  Sizes 

This  action  will  ensure  that  serving 
sizes  are  standardized  to  reflect  the 
amount  of  the  food  customarily 
consumed.  In  this  action  FDA  will 
establish  mandatory  declarations  of 
serving  sizes  to  be  used  on  the  nutrition 
panel  which  will  reflect  either  the 
customary  amount  consumed,  e.g.,  6 
ounces  (oz)  or  the  customary  unit  of 
consumption,  e.g.,  a  slice  of  bread. 

G.  Nutrient  Content  Claims 

This  action  establishes  definitions  for 
and  proper  conditions  for  use  of  terms 
describing  cholesterol  content,  fat 
content,  sodium  content,  calorie  content, 
and  other  nutrient  content  claims  on 
packaged  food  labels  and  on  food 
service  establishment  menus  and  menu 
boards.  Also,  FDA  will  establish  a 
procedure  for  handling  petitions  for 
inclusion  of  a  claim  in  a  brand  name 
through  informal  rulemaking. 

H.  Nutrition  Label  Format 

The  1990  amendments  state  that 
implementing  regulations  "shall  require 
the  required  information  to  be  conveyed 
to  the  public  in  a  manner  which  enables 
the  public  to  readily  observe  and 
comprehend  such  information  and  to 
understand  its  relative  significance  in 
the  context  of  a  total  daily  diet."  FDA 
will  propose  to  revise  the  nutrition  label 
format. 

/.  Health  Claims 

FDA  is  proposing  general  procedures 
that  cover  the  regulation  of  health 
claims  on  both  packaged  food  labels 
and  on  food  service  establishment 
menus  and  menu  boards.  The  1990 
amendments  require  that  the  agency 
issue  regulations  in  10  diet/health  topic 
areas  determining  whether  health  claims 
may  be  made  in  conjunction  with 
specific  food  components.  In  addition, 
FDA  will  establish  a  procedure  for 
handling  petitions  for  new  claims. 

IV.  Market  Failure 

The  Regulatory  Program  of  the  Lnitei 
States  Government— 1990  to  1991  {Ref. 
40)  notes  that  agencies  must  evaluate 
the  existence  of  a  "market  failure" 
which  will  be  addressed  by  Govemme- 
action.  According  to  Leftwich,  "A 
market  failure  is  said  to  occur  when 
either  quantity  or  quality  of  a  good 
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produced  in  an  unregulated  market 
differs  from  what  is  purported  to  be  the 
social  optimum"  (Ref.  2).  Because  there 
is  no  objective  standard  by  which  the 
performance  of  markets  may  be 
compared,  it  may  be  more  instructive  to 
present  a  comparison  of  how  freely 
operating  markets  respond  to  various 
interventions  and  contrast  the 
respective  levels  of  transactions  costs. 
This  "comparative  institution  approach" 
(Ref.  3)  utilizes  a  positive  analysis  to 
predict  the  outcomes  of  different 
institutional  sets  of  property  rights  (Ref. 
4).  In  this  approach,  both  the 
unattenuated  market  and  administrative 
institutions  have  strengths  and 
weaknesses.  Markets  are  assumed  to  be 
low  cost  transmitters  of  information  to 
coordinate  economic  activity  between 
producers  and  consumers,  thereby 
lowering  "identification"  costs.  The 
strength  of  administrative  solutions  lies 
in  taking  advantage  of  scale  economies 
to  enforce  difficult  or  ambiguous 
property  rights. 

When  "a  large  number  of  people  are 
involved  and  *  *  *  the  costs  of  handling 
the  problem  through  the  market  or  the 
firm  are  high,  governmental 
administrative  regulation  should  lead  to 
an  improvement  in  economic  efficiency" 
(Ref.  5).  That  is,  "*  *  *  a  particular  good 
or  service  may  be  available  at  a  fixed 
cost  which,  if  borne  by  all  of  those  who 
benefit  from  it,  would  cost  no  more  than 
each  beneficiary  would  be  willing  to 
pay.  However,  if  the  beneficiaries  are  so 
numerous  that  coordination  among  them 
is  expensive,  either  in  terms  of  locating 
and  exacting  payment  from  class 
members  or  in  terms  of  measuring 
relative  benefits  and,  hence,  relative 
charges  to  each,  then  potential  buyers 
may  forego,  wholly  or  in  part,  an 
otherwise  desirable  good  or  service" 
(Ref.  6).  In  short,  when  the  transaction 
costs  of  effecting  a  purchase  or  sale  are 
high,  the  market  may  produce  costly 
misallocations  and  redistributions  of 
social  resources.  When  this  occurs, 
government  intervention  may  produce  a 
superior  outcome  to  the  market  outcome 
(Ref.  7). 

A  more  probable  market  failure  in 
food  labeling,  however,  is  the  problem 
of  asjTnmetric  information  that 
characterizes  a  market  for  "lemons" 
(Ref.  8).  Since  consumers  cannot  judge 
nutritional  quality  for  themselves, 
manufacturers  are  unable  to  charge  a 
premium  for  high  "quality  foods"  so  that 
only  the  foods  with  the  lowest 
nutritional  value  are  produced  and 
marketed. 


V.  Economic  Impact  Analysis 

A.  Costs  of  the  Proposed  Actions 

This  section  describes  and  estimates 
the  costs  of  the  1990  amendments.  The 
discussion  of  costs  includes  a  discussion 
of  sources  of  data,  industries  affected, 
and  quantitative  estimates  of  the 
various  requirements.  Although  most 
costs  are  a  direct  result  of  specific 
provisions  of  the  legislation  and  may  not 
be  changed,  FDA  has  cost  altering 
options  with  respect  to  the  time  firms 
have  to  comply  with  mandatory 
nutrition  labeling,  whether  or  not  eating 
and  drinking  establishments  are 
affected  by  the  regulation,  and  other, 
lesser  options. 

I.  Sources  of  Information 

The  anticipated  cost  to  manufacturers 
covered  by  these  regulations  was 
estimated  using  a  compliance  cost 
model  for  food  labeling  created  for  FDA 
by  RTI  (Ref.  9).  RTl  conducted  their 
study  of  food  labeling  costs  in  two 
phases.  In  the  first  phase.  RTI  discussed 
actual  and  hypothetical  labeling  policies 
with  30  firms  of  various  sizes  and  four- 
digit  standard  industrial  classifications 
(SICs). 

Firms  were  encouraged  to  estimate 
the  effort  (resource  use)  and,  when 
possible,  the  cost  to  complete  different 
compliance  activities.  From  the 
information  gained  in  the  first  phase, 
RTI  was  able  to  produce  a  model  of  the 
cost  of  food  labeling.  The  first  phase 
also  produced  information  on 
administrative  activities. 

In  the  second  phase  of  the  project,  RTI 
and  FDA  surveyed  over  350  firms  to 
collect  more  printing  and  label  inventory 
data.  The  sampling  frame  defined  each 
target  population  as  all  firms  within  a 
given  industry.  Within  each  target 
population,  the  sample  was  stratified  to 
reflect  proportional  allocation  among 
four  firm  size  categories:  Small  (less 
than  (<)  10  employees),  medium  (10  to 
99  employees),  large  (greater  than  (>)  99 
employees),  and  unknown  size.  Firms 
were  strongly  encouraged  to  respond  to 
the  survey,  but  participation  was 
voluntary.  RTI  used  the  survey  data  to 
update  and  improve  the  parameter 
estimates  for  the  compliance  cost  model 
developed  during  the  interview  phase  of 
the  project. 

The  source  for  the  estimate  of  the 
number  of  food  processing  firms  is  Dun 
and  Bradstreet's  Electronic  Yellow 
Pages,  which  is  a  comprehensive  data 
base  of  U.S.  businesses.  Food 
manufacturers  were  identified  using  the 
SIC  on  a  four-digit  level.  These  firms 
were  further  categorized  to  exclude 
those  producing  only  foods  regulated  by 
the  U.S.  Department  of  Agriculture 


(USDA)  to  estimate  the  number  of  firms 
producing  food  products  subject  to  FDA 
regulations.  Precautions  were  taken  in 
order  to  avoid  double  counting.  FDA 
found  there  were  some  problems  using 
this  data  base,  such  as  a  lack  of  frequent 
updates.  However,  the  alternative, 
which  is  Census  data,  counts 
establishments  rather  than  firms.  Also, 
very  small  firms  are  not  included  in  the 
Census.  Therefore,  FDA  found  the  Dun 
and  Bradstreet  data  base  to  be  the 
better  choice. 

The  estimate  of  the  number  of 
products  (77.000)  was  derived  from  A.C. 
Nielsen  sales  data  obtained  from 
sampling  21.000  grocery  stores  with 
annual  sales  of  more  than  $4  million 
each.  These  stores  account  for 
approximately  80  percent  of  the  sales  of 
packaged  foods.  This  estimate  of  total 
food  products  was  refined  in  order  to 
include  only  those  food  products 
affected  by  FDA  regulations  (USDA- 
.  regulated  foods  were  removed  from  the 
estimate).  This  estimate  includes  both 
domestic  and  foreign  products  for  sale 
on  U.S.  grocery  shelves.  Although  food 
product  labels  are  required  to  list  either 
the  address  of  the  distributor  or 
manufacturer  of  the  food,  it  is 
impossible  to  determine  the  location 
(foreign  or  domestic)  of  the 
manufacturer  who  will  bear  the  four 
costs  (administrative,  printing, 
inventory,  and  analytical),  or  some 
portion  of  them.  The  estimate  of  the 
number  of  food  labels  (defined  as  stock 
keeping  units  (SICUs))  (257.000)  was  also 
derived  using  the  data  from  the  A.C. 
Nielsen  data  base.  This  estimate  also 
includes  both  domestic  and  foreign 
labels  for  sale  on  U.S.  grocery  shelves. 
A  separate  label  is  applied  to  each 
brand  of  food  in  a  specific  size  which 
may  be  further  divided  by  flavor,  color, 
etc.  Products  are  also  differentiated  by 
distinct  recipes  and  manufacturers.  In 
other  words,  if  a  manufacturer  produces 
a  strawberr>'  jelly  and  a  grape  jelly,  he 
produces  two  products.  If  the  jellies  are 
each  sold  in  two  sizes  (32  oz  and  16  oz 
jars),  the  manufacturer  has  four  distinct 
labels  SKUs.  In  order  to  estimate  SKUs. 
it  was  necessary  to  estimate  the  number 
of  both  branded  and  private  labels.  The 
latter  was  accomplished  by  estimating 
the  relationship  between  the  number  of 
private  brand  labels  and  sales  of  private 
labeled  products. 

2.  Costs  of  Compliance 

The  costs  of  a  labeling  regulation  are 
those  associated  with:  (1) 
Administrative  activities.  (2)  analytical 
testing.  (3)  label  printing,  (4)  label 
inventory  disposal,  and  (5) 
reformulation  (including  market  testing). 
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These  costs  depend  on  the  attributes  of 
the  regulation  itself  and  on  the 
characteristics  of  the  industry  being 
regulated.  Relevant  attributes  of  the 
regulation  include  the  scope  of  the 
regulation,  the  intricacy  of  the 
regulation,  the  complexity  of  the 
expected  label  change,  and  the  length  of 
the  compliance  period.  The 
characteristics  of  the  particular  industry 
that  affect  the  magnitude  of  the  costs 
include: 

(1)  Firm  size 

(2)  Label  fype 


(3)  Printing  process(e8) 

(4)  Normal  label  redesign  frequency 

(5)  Average  label  inventory 

(6)  Average  label  order  and  its  cost 

(7)  Number  of  products 

a.  Scope  of  the  regulation.  All  food 
processing  industries  will  be  affected  in 
whole  or  in  part  by  these  actions.  Table 
1,  which  follows,  indicates  which 
industries  are  affected  by  the  various 
actions. 

An  internal  review  of  labeling  of 
standardized  foods  using  the  Food 
Packaging  and  Labeling  Survey  (FLAPS) 


(Ref.  15).  showed  that  in  all  likelihood, 
all  standardized  foods  already  contain 
full  ingredient  labeling.  Therefore,  for 
cost  estimation  purposes,  only  those 
products  which  contain  artificial  colors 
will  be  affected  by  the  ingredient 
labeling  requirements  (effective  in 
November,  1991).  However,  cheese  (SIC 
2022).  ice  cream  (SIC  2024),  and  milk 
(SIC  2026)  are  exempt  from  labeling 
colors. 


Tabi^  1.— Industries  Affected  by  Labeling  Regulations 


SIC 


?021 

^022 

2023..„- 

2024 

?026._. 
2032...„ 
2033..- 

2034 

2035 

2037 

2038 

2041. .._ 

2043 

2044  _... 

2045 

2046 

2051 

2C52._„ 
2053.._ 

2061 

2062 

2063...„ 

2064 

2066..._ 

2067 

2068 

2075..„ 
2079.._. 
2083.._ 
2088.  _ 
2087... 
2091.... 
2092— 


2095... 
2096... 
2096... 
2099... 


Indusky  name 


(Phase  I  regulations) 


Creamery  butter 

Cheese,  natural  and  processed. — ~ 

Dry,  cortdenced  and  evaporated  milk  prod- 
ucts. 

Ice  cream  and  frozen  desserts - 

FUdrnIk 

Canned  speciatties ...«« «*.»„».....»^....» 

Canned  Iruits  and  vegetables _ — 

Dettydrated  Injrta.  vegetables,  and  aoupe  — 

PicUes.  aaucea.  and  salad  dressings 

Frozen  bijits  and  vegetables 

Frozen  spec)8lt)es 

Flour  and  other  grain  mlM  products ..- 

Cereal  arxl  breaklast  loods _. 

Mdled  nce  ana  byproducts 

Flour  mixes  and  refrigerated  doughs 

wfflt  corn  ^MlnQ .......  H..M.. ^., ~ 

Bread,  cake,  and  related  products — 

Cookies  snd  aackers  .._ _ 

Frozen  bakery  products  except  bread 

Sugar  cane  iM  products  and  byproducts 

Refined  cane  sugar  and  ttyproducts ~ 


Candy  and  other  contocHonery  products . 
Chocolate  and  cocoa  products- 
Chewing  gum 

Nuts  arxj  seeds 

Soyt>ean  od  mills 

EdOia  lats  mx)  oris,  nee  ■  _ 
Malt  and  malt  byproducts.. 


Standard  foods, 

IngredMnts.  and  cokirs 

labeling 


Bottled  and  canned  soft  dnnks 

Flavonr>g  extracts  arxJ  syrups 

Canned  and  cured  Mi  and  o*ier  seafoods.... 
Fresh  or  Irozen  prepared  fish  and  otTier 


Roasted  ooWea _ _ 

Potato  ctxps  and  similar  products ._.. 

Mac  won  and  spagr>etti _ 

Food  pteparauorts.    nee  ■    dietary 
mants  grocery  stores 


supple- 


Percent  juice  labeling 


Raw  fruit,  vegetables, 
and  fish  labeling 


(Phase  II  regulations) 


Mandatory  nutrition 

tat)elir>g,  format,  nutrient 

content  claims 


'  Not  elsewhere  classified. 


All  products  which  purport  to  contain 
fruit  or  vegetable  juices  are  affected  by 
the  percentage  juice  labeling 
requirements. 

The  1990  amendments  specifically 
exempt  certain  products  from  nutrition 
labeling  but  not  from  health  claim 
regulations: 

(1)  Foods  that  contain  insignificant 
amounts  of  all  the  nutrients  and  food 
components  required  within  nutrition 


labeling  (insignificant  is  defined  as  that 
amount  which  allows  a  declaration  of 
zero  in  nutrition  labeling): 

(2)  Foods  sold  by  businesses  having 
annual  gross  sales  of  not  more  than 
$.'>00.000  or  annual  gross  sales  of  food  of 
not  more  than  $50,000: 

(3)  Foods  served  in  restaurants  or 
similar  food  service  establishments  and 
foods  that  are  principally  processed  and 
prepared  in  a  retail  establishment  and 


are  ready  for  consumption;  (FDA  may 
choose  to  require  nutrition  labeling  with 
a  nutrient  content  or  health  claim.) 

(4)  Foods  sold  by  grocery  stores  that 
are  offered  for  sale  from  self-service 
salad  bars  and  deli  or  bakery  counters; 
(FDA  may  choose  to  require  nutrition 
labeling  with  a  health  claim.) 

(5)  Foods  in  small  packages  (must 
provide  nutrition  labeling  at  point-of- 
purchase); 


\ 
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(Ref.  15),  showed  that  in  all  likelihood, 
all  standardized  foods  already  contain 
full  ingredient  labeling.  Therefore,  for 
cost  estimation  purposes,  only  those 
products  which  contain  artificial  colors 
will  be  affected  by  the  ingredient 
labeling  requirements  (effective  in 
November,  1991).  However,  cheese  (SIC 
2022),  ice  cream  (SIC  2024),  and  milk 
(SIC  2026)  are  exempt  from  labeling 
colors. 


ELiNG  Regulations 


9 1  regulations) 


a  juica  labeling 


Raw  truit,  vegetable*, 
and  iiat\  labeling 


(Pliase  II  regulations) 


Mandatory  nutrition 

labeling,  (ofmat,  nutrient 

content  claims 


>d  as  that 
ation  of 

I  having 

!  than 

of  food  of 

nts  or 
nents  and 
essed  and 
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are  ready  for  consumption;  (FDA  may 
choose  to  require  nutrition  labeling  with 
a  nutrient  content  or  health  claim.) 

(4)  Foods  sold  by  grocery  stores  that 
are  offered  for  sale  from  self-service 
salad  bars  and  deli  or  bakery  counters; 
(FDA  may  choose  to  require  nutrition 
labeling  with  a  health  claim.) 

(5)  Foods  in  small  packages  (must 
provide  nutrition  labeling  at  point-of- 
purchase); 


(6j  Medic«l  foods; 
(7)  Infant  formula: 
(*?  Foods  shipped  in  bulk  form;  and 
(9)  Foods  supplied  for  institutional 
food  service  use  only. 

The  1990  amendments  specifically 
'>xclude  restaurant  foods  from  the 
requiitiiiidnt  for  nutrition  Labeling. 
However,  the  agency  believes  it  has  the 
authority  to  issue  regulations  requiring 
restaurants  that  choose  to  make  health 
claims  or  nutrient  content  claims  to 
adhere  to  the  requirements  for  such 
claims,  including  nutrition  labeling.  In 
1989.  there  were  a  total  of  536.796 
commercial  food  service  establishments 
(CFEs).  as  illustrated  in  table  2  (Kefs.  10 
and  11).  In  addition,  there  were  172.131 
institutional  and  1.256  military  food 
service  establishments.  Institutional 
establishments  include  employee  food 
service,  school  and  hospital  cafeterias, 
penal  institutions,  nursing  homes,  and 
transportation  food  service.  However, 
only  institutional  establishments  which 
actually  sell  food  are  potentially 
affected  such  that  prisons,  for  example, 
would  not  be  covered. 


Tabi£  2.— Food  Scrvice 
Establishments 

Eating  places ; 331.926 

Drinking  place* 37^7 

Lodging  places 27,199 

Retail  hosts : 106J97 

Food  contractors 15J39 

Recreation  and  sports  food  serv- 
ice   „ _ „  12.  414 

Other"  ( vending/catering/inobile] S.894 

Total      commefcia!      food 

service .._ 536,796 

Institutional  feeding...-...! 172.131 

Military  feeding..— 1.296 

Total   food   service   esUb- 

lishraenls _ 7iai83 


Nutrient  coatent  and  health  claims 
regulations  applicable  to  food  service 
establishments  would  apply  to  all  forms 
of  labeliiig  in  those  establishments: 
Menus,  signs,  and  posters.  FDA  believes 
(hat  posters  and  other  types  of  menu 
lioards  in  restaurants  are  generally 
changed  frequently,  at  least  every  6 
months.  FDA  requests  input  as  to  the 
validity  of  this  assumption.  Assuming 
menu  boards  are  changed  frequently, 
the  cost  of  changing  these  items  will  not 
be  considered  in  tfais  assessment.  This 
analysis  will  therefore  consider  only  the 
cost  of  the  currently  proposed 
regulations  on  changing  printed  menus 


and  lighted  menu  boards  using 
preprinted  plastic  strips  to  indicate 
menu  items,  and  the  cost  of  any  implied 
nutrition  testing.  Approximately 
294.051-  CFEs  may  be  asMtmed  to  have 
some  sort  of  commercially  printed  menu, 
as  indicated  in  table  3.  Not  all  categories 
of  food  service  establishments  can  be 
assumed  to  hare  written  menus  as  many 
establishments  may  use  roerra  boaixls 
and  signs.  Although  there  are  no  data  on 
the  number  of  food  service 
establishments  using  written  menus,  a 
rough  estimate  of  this  numiier  may  be 
generated  by  listing  only  those 
establishments  in  categories  for  which  it 
seems  reasonable  to  assume  written 
menus.  This  has  been  done  in  table  2. 
The  number  of  establishments  in  each 
category  are  taken  from  "The  Food 
Service  Industry:  1989  in  Review  (Ref. 
10).  Note  that  the  agency  assumes  only 
36  percent  of  the  total  number  of  limited 
menu  restaurants  in  1989  have  written 
menus.  This  corresponds  to  the  portion 
of  all  limited  menu  restaurants  falling 
into  one  of  the  following  three 
categories  in  1987: 

(1)  Table,  booth,  counter  seat  with 
waiter/waitress  wrvice; 

(2)  Take  out  or  drive  through;  and 
t3)  Other  (Ref.  11). 


Table  3.— Estimateo  Total  t^uMBER  of 

NONINSTITUTIONAL  AND  NONMIUTARY 
COMMBROAL  FOOO  SERVICE  ESTAB- 
LISHMENTS Having  Printeo  Menus 

Restaurants  and  (vmchroofns 160,659 

Umrted  menu  restaurants  (incL 

fast  (ooct) S2.e5S 

Bars  and  taviema 37.727 

Lodging  places 27,199 

Store  restaurants 16.108 

Total 294.051 


One  of  the  most  significant 
developments  in  the  restaurant  industry 
has  been  the  shift  toward  healthier 
options  on  the  menu.  For  example,  in 
1990.  the  National  Restaurant 
Associaticm  (NRA)  found  34  percent  of 
the  menus  si^miitted  to  its  annual  menu 
contest  have  'light  and  healthy"  nienu 
sectitjns,  compared  to  only  12  percent  in 
1985  (Ref.  12).  SimLlariy,  in  a  survey  of 
its  members,  the  ^fRA  found  that  55 
percent  of  respondents  "featured  or 
promoted  items  because  of  their  specific 
health  or  nutrition  benefit  (Ref.  13)." 
Any  nutrient  content  claim  or  health 
claim  not  in  compliance  would  require  a 


change  in  the  printed  menu,  if  it  is 
conservatively  astvned  that  none  are  ia 
compliance,  then  55  percent  is  an 
approximatioQ  of  the  proportioa  of  the 
total  mirab«'  of  raemn  hkely  to  be 
affected  by  the  current  profiosal.  There 
are  several  potential  problems 
encountered  with  using  this  survey  to 
estimate  the  cvrrent  use  of  health  claims 
and  nutrient  content  daims.  First,  the 
survey  was  not  designed  to  be  a 
representative  sample  of  the  entire 
industry,  only  of  the  membership  of  the 
NRA  Secondly,  this  approach  will  not 
reveal  where  a  single  respondent  may 
have  had  such  nutrient  content  daims  or 
health  claims  on  more  than  one  nienu, 
i.e..  on  both  lunch  and  dinner  menus. 
Thirdly,  it  will  not  reveal  which  CFEa 
currently  using  such  terms  will  be  in 
compliance  with  regulations  governing 
those  claims  and  nutrient  content 
claims. 

Finally,  there  is  no  way  to  determine 
from  the  survey  wrhich  restaurants 
currently  using  nutrient  content  claims 
and  health  claims  will  continue  to  do  so 
following  publication  of  the  final  rules. 
Firms  may  discontinue  use  of  these 
terms  both  because  many  recipes  and 
types  of  nutrient  content  claims  will  not 
qualify  under  the  proposed  guidelines, 
and  because  of  the  additional  costs  of 
analytical  testing.  Those  firms  choosing 
not  to  continue  to  uae  these  tenm  will 
have  to  change  their  menus,  but  may  not 
have  to  undergo  nutrient  analysis. 

Under  the  preceding  assumptions,  an 
estimated  161.728  CFEs  will  be  affected 
potentially.  Assuming,  further,  that  30 
percent  of  the  CFEs  tmder  consideration 
would  normally  change  their  printed 
menus  within  rtie  time  allowed  by  the 
regulation,  113.2H)CFE8  will  have  to 
diange  their  menus  involuntarily  as  a 
result  of  the  current  regulations  FDA 
recognizes  that  the  above  assumptions 
are  speculative  and  FDA  requests 
information  regarding  these  issues. 

To  generate  a  more  accurate 
assessment  of  the  number  of  finns 
affected.  FDA  requests  information 
concerning  the  proportion  of  firms  using 
health  claims  or  nutrient  content  claims 
with  respect  to  noiuneat  and  nonpouitry 
dishes,  the  number  of  menus  affected, 
and  the  number  of  aucb  Hrou  that  are 
already  in  compliance  with  FDA 
regulations  governing  those  claims  and 
nutrient  content  claims. 

In  addition,  a  certain  proportion  of 
those  CFEs  not  using  printed  nenos.  but 
using  menu  boards,  will  also  be  affected. 
Since  these  menu  boards  typically  do 
not  contain  as  much  information  as 
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printed  menus,  the  agency  assumes  that 
a  smaller  proportion  of  these 
establishments  use  nutrient  content 
and/or  health  claims.  As  an  example, 
FDA  assumes  5  percent  of  CFEs  using 
menu  boards  (i.e.,  not  assumed  to  have 
printed  menus),  or  12,137,  use  health 
claims  or  nutrient  content  claims. 

Although  nutrition  labeling  for  fresh 
produce  and  fish  is  "voluntary,"  it  will 
become  mandatory  if  FDA  determines 
that  "substantial  compliance"  has  not 
been  met.  Because  FDA  has  determined 
that  it  is  not  necessary  that  all  firms 
comply  for  substantial  compliance  to  be 
achieved,  some  "free  riding"  may  occur. 
That  is,  firms  may  attempt  to  rely  on 
their  competitors  to  label,  which  would 
lead  to  a  low  overall  compliance  rate. 
However,  because:  (1)  The  grocery 
industry  may  wish  to  avoid  mandatory 
regulations,  (2)  there  is  a  low  minimum 
compliance  cost  per  firm,  and  (3)  firms 
may  have  to  label  to  be  competitive,  full 
compliance  may  occur. 

b.  Effective  dates.  The  1990 
amendments  require  that  final 
regulations  become  effective  6  months 
after  the  date  of  promulgation  of  all  final 
regulations.  If  no  final  regulations  have 
issued  by  November  8, 1992,  the 
proposals  are  statutorily  mandated  to  be 
considered  final  rules  on  November  8, 

1992.  with  an  effective  date  of  May  8, 

1993.  The  1990  amendments  allow  the 
Secretary  to  delay  the  effective  date  of 
some  of  the  provisions  for  up  to  1  year  if 
he  finds  that  compliance  with  the  new 
provisions  of  the  act  would  cause  undue 
economic  hardship. 

FDA  is  proposing  to  make  certain  of 
the  provisions  of  the  ingredient  labeling 
regulations  effective  on  the  same  date  as 
the  nutrition  labeling  rule.  The  exception 
to  this  is  the  provisions  for  the  listing  of 
all  ingredients  in  standardized  food  and 
the  listing  of  all  FDA-certified  colors 
which  must  take  effect  November  8, 
1991  (Pub.  L  102-108).  Under  the 
provisions  of  Pub.  L  102-108,  those  firms 
whose  inventory  is  depleted  between 
July  1. 1991  and  May  8, 1993  are  required 
to  revise  such  labels  for  their  products 
consistent  with  the  proposal  in  the 
Federal  Register  of  June  21. 1991  (56  FR 
28592).  Such  firms  will  bear 
administrative  costs  and  redesign  costs 
to  include  color  and  standardized  food 
ingredient  information.  There  will  be  no 
analytical  costs,  inventory  costs  or 
printing  costs  outside  of  redesign  costs 
as  this  additional  printing  is  not 
prompted  by  requirements  of  this 
regulation. 

Table  4  shows  the  separable  proposed 
regulations  for  enactment  of  the  1990 
amendments. 


Table  4.— Effective  Dates  for  the 
1990  Amendments 


Optional  effective  dates 

Proposed  rule 

'  1 

'2 

•3 

Declaration  of  ingr edienty 

•11/91 

Percent  juice  labeling 

5/93 

11/93 

5/94 

Raw  fruit  vegetables. 

and  ItsJi      

11/91 

Cf>olestero<  free  and 

percent  fat  labeling 

5/93 

11/93 

5/94 

Mandatory  status  of 

nutrition  labeling  and 

nutrient  content 

5/93 
5/93 

11/93 
11/93 

5/94 

Nutrient  content  daims 

5/94 

Otolesterol.  fat.  and  fatty 

acid  labeling  

5/93 

11/93 

5/94 

Lite  butter         

5/93 

11/93 

5/94 

Nutrient  content  claim 

and  a  standardized 

term 

5/93 

11/93 

5/94 

Serving  sizes 

5/93 

11/93 

5/94 

Petitions  requesting 

exemption  from 

Federal  preemption „ 

•11/91 

Healtti  claims  general 

requirements     

5/93 

11/93 

5/94 

State  enforcement 

provisions  of  1990 

11/92 

'  The  1990  amendments  allow  the  Commissioner 
of  Food  and  Drugs  to  delay  the  effective  date 
beyond  Option  1  if  there  is  a  "substantial  economic 
burden"  on  industry  to  comply  with  arry  of  ttiese 
regulations.  The  effective  date  in  Option  1  Is  pre- 
scTit)ed  by  ttie  1 990  Amendments  and  the  two  alter- 
nates are  6  month  extensions  of  that  date. 

'  The  date  when  manufacturers  affected  by  ttiese 
regulations  and  who  reprmt  ttie*  labels  must  be  in 
compliance  with  tt>e  regulation. 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments, 
Congress  provides  that  if  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA,  finds 
that  requiring  compliance  with  section 
403(q)  of  the  act,  on  mandatory  nutrition 
labeling,  or  with  section  403(r){2)  of  the 
act,  on  nutrient  content  claims.  6  months 
after  publication  of  the  final  rules  in  the 
Federal  Register  would  cause  undue 
economic  hardship,  the  Secretary  may 
delay  the  application  of  these  sections 
for  no  more  than  1  year.  In  light  of  the 
agency's  tentative  findings  in  its 
regulatory  impact  analysis  that 
compliance  with  the  1990  amendments 
by  May  8. 1993,  will  cost  $1.5  billion,  and 
that  6  month  and  1  year  extensions  of 
that  compliance  date  will  result  in 
savings  that  arguably  outweigh  the  lost 
benefits.  FDA  believes  that  the  question 
of  whether  it  can  and  should  provide  for 
an  extension  of  the  effective  date  of 
sections  403(q)  and  (r)(2)  of  the  act  is 
squarely  raised. 

FDA  has  carefully  studied  the 
language  of  section  10(a)(3)(B)  of  the 
1990  amendments  and  sees  a  number  of 
questions  that  need  to  be  addressed. 
The  first  question  is  the  meaning  of 
"undue  economic  hardship."  FDA 


recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  refiected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,. FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Rept.  101-538. 101st 
Cong.,  2d  sess..  24  (1990)).  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  br 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "undue 
economic  hardship." 

c.  Administrative  costs.  The 
administrative  costs  associated  with  a 
labeling  regulation  are  the  dollar  value 
of  the  incremental  administrative  effort 
expended  in  order  to  comply  with  a 
regulation.  The  administrative  activities 
which  are  anticipated  to  be  undertaken 
in  response  to  a  change  in  a  regulation 
include:  Identifying  the  underlying 
policy  of  the  regulation,  interpreting  that 
policy  relative  to  the  firm's  products, 
determining  the  scope  and  coverage 
related  to  product  labels,  establishing  a 
corporate  position,  formulating  a  method 
for  compliance,  and  managing  the 
compliance  method. 

The  magnitude  of  administrative  costs 
to  a  representative  firm  is  a  function  of 
several  variables  including  the  scope 
and  intricacy  of  the  regulation  (positive 
relationship),  the  number  of  distinct 
products,  and  the  length  of  the 
compliance  period  associated  with  the 
regulation  (inverse  relationship).  Minor 
regulations  are  those  which  have  little  if 
any  effect  on  product  composition  or 
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recognizes  that  the  costs  of  compliance 
with  the  new  law  are  high,  but  those 
costs  derive  in  large  measure  from  the 
great  number  of  labels  and  firms 
involved.  The  agency  questions  whether 
the  costs  reflected  in  the  aggregate 
number  represent  "undue  economic 
hardship."  Therefore,. FDA  requests 
comments  on  how  it  should  assess 
"undue  economic  hardship."  Should  it 
assess  this  question  on  a  firm-by-firm 
basis,  as  was  provided  in  the  bill  that 
passed  the  House  Committee  on  Energy 
and  Commerce  (H.  Kept.  101-538. 101st 
Cong.,  2d  sess.,  24  (1990)),  an  industry- 
by-industry  basis,  or  should  it  assess 
this  question  on  an  aggregate  basis?  If 
the  agency  should  take  the  latter 
approach,  comments  should  provide 
evidence  that  would  permit  the  agency 
to  make  a  determination  that  there  is 
"undue  economic  hardship"  for  most 
companies.  FDA  also  points  out  that 
assessing  hardship  on  a  firm-by-firm 
basis  would  likely  be  extremely 
burdensome  because  of  the  likely 
number  of  requests. 

FDA  will  consider  the  question  of  the 
meaning  and  appropriate  application  of 
section  10(a)(3)(B)  of  the  1990 
amendments  as  soon  as  possible  after 
the  comment  period  closes.  The  agency 
intends  to  publish  a  notice  in  advance  of 
any  final  rule  announcing  how  it  will 
implement  this  section  to  assist  firms  in 
planning  how  they  will  comply  with  the 
act.  The  early  publication  of  this  notice 
is  to  assist  firms  in  avoiding  any 
unnecessary  expenses  that  could  be 
incurred  by  trying  to  comply  with  a 
compliance  date  that  may  cause  "undue 
economic  hardship." 

c.  Administrative  costs.  The 
administrative  costs  associated  with  a 
labeling  regulation  are  the  dollar  value 
of  the  incremental  administrative  effort 
expended  in  order  to  comply  with  a 
regulation.  The  administrative  activities 
which  are  anticipated  to  be  undertaken 
in  response  to  a  change  in  a  regulation 
include:  Identifying  the  underlying 
policy  of  the  regulation,  interpreting  that 
policy  relative  to  the  firm's  products, 
determining  the  scope  and  coverage 
related  to  product  labels,  establishing  a 
corporate  position,  formulating  a  method 
for  compliance,  and  managing  the 
compliance  method. 

The  magnitude  of  administrative  costs 
to  a  representative  firm  is  a  function  of 
several  variables  including  the  scope 
and  intricacy  of  the  regulation  (positive 
relationship),  the  number  of  distinct 
products,  and  the  length  of  the 
compliance  period  associated  with  the 
regulation  (inverse  relationship).  Minor 
regulations  are  those  which  have  little  if 
any  effect  on  product  composition  or 


marketabiiity.  The  corn{>liance  method 
for  th°8e  regulations  is  usually 
straightforward  and  no  testing  or 
reformulation  is  involved.  Conversely, 
intricate  regulations  are  those  that  lead 
to  analytical  testing  and.  possibly, 
product  reformulations  or 
discontinuations.  Intricate  regulations 
require  more  administrative  effort  than 
minor  oites. 

In  addition,  longer  compliance  periods 
decrease  administrative  costs  because 
firm  executives  might  delegate 
downward  decisions  that  are  less 
immediate.  According  lo  RTl,  many 
firms  estimate  that  administrative  effort 
would  be  twice  as  high  for  a  6-month 
compliance  period  as  for  a  12-month 
period.  Similarly,  a  24-month 
compliance  period  would  reduce 
administrative  effort  due  to  a  simplified 
coordination  of  the  compliance  process. 

Administrative  costs  also  vary  with 
firm  size  in  that  larger  firms  often  have  a 
more  comprehensive  approval  process 
for  label  changes  than  smaller  firms.  In 
addition,  administrative  costs  have  a 
largely  variable  component  for  labeling 
decisions  such  that  these  costs  are  part 
variable  and  part  fixed.  Larger  firms 
also  tend  to  have  more  prodocts  and 
more  labels  or  stockkeeping  units 
(SKlTs).  so  tfiat  there  are  more  label 
changes  (per  dollar  of  sales)  that  the 
larger  firms  must  coordinate.  For  this 
RIA.  administrative  costs  associated 
with  intricate  regulations  are  estimated 
at  $9,000  for  small/medium  firms  {less 
than  100  employees)  and  $68,450  for 
large  firms.  For  less  intricate 
regulations,  the  costs  are  estimated  at 
$850  for  small/medium  firms  and  $6,300 
for  large  firms.  These  costs  have  been 
estimated  for  domestic  firms  only  as 
FDA  has  no  information  on 
administrative  costs  for  foreign  firms. 
Total  administrative  costs  also  only 
reflect  costs  to  domestic  firms. 

Administrative  costs  for  the  one-time 
relabeling  changes  for  listing  ingredients 
on  labels  for  standardized  foods  and 
artificial  colors  on  labels  for  all  foods 
containing  them  will  affect  12.600  firms 
(of  which  1,145  are  large  (based  on  Dunn 
and  Bradstreet  study))  who  will  incur 
administrative  costs  of  $16  million. 
These  will  be  administrative  costs  of 
overseeing  redesign  only  as  these  costs 
will  only  occur  to  fums  who  are 
reprinting  labels  in  the  interim  period. 

Administrative  costs  for  all  of  the  1990 
amendments  {mandatory  nutrition 
labeling,  format  changes,  etc.)  are 
assumed  to  be  those  associated  with 
intricate  regalatiota  for  the  8.900 
medium  and  large  fums  (based  on  Dunn 
ami  Bradstreet  stud*  i-  These 
administrative  activities  are  valued  at 
$1.52  million. 


FDA  estimates  that  manufacturers  of 
dietary  supplements  will  incur 
administrative  costs  of  $850  per  fum. 
Costs  for  these  firms  will  be  $138,000. 

These  costs  are  additive  because 
firms  affected  by  the  ingredient 
provisions  (who  reprint  labels  in  the 
interim  period)  must  also  relabel  to 
comply  with  mandatory  nutrition 
labeling.  In  sum.  these  provisions  are 
estimated  to  impose  one-time  costs  of 
$186  million. 

d.  Analytical  testing.  Analytical  tests 
are  tjTjically  performed  by  technical 
personnel  emploj'ed  by  firms  or  at 
independent  laboratories.  These  costs 
consist  of  tests  to  determine  nutrient 
and  food  component  quantities  reqmred 
by  various  labeling  provisions. 

FDA  assumes  all  firms  affected  by  the 
percent  juice  labeKng  requirements  will 
perform  analytical  testing  to  determine 
the  °Brix  level,  which  is  the  level  of 
soluble  solids  in  fruit  juice,  in  their 
products.  This  assumption  is 
conservative  in  that  some  firms  may 
already  perform  *Brix  analyses  and  no 
testing  would  be  needed  for  100  percent 
juice  products.  In  addition,  firms  that 
produce  more  than  one-juice  mixed  juice 
beverage  would  only  need  to  test  each 
individual  fuice  once.  FDA  has  no 
information  as  to  the  extent  of  either  of 
these  conditions. 

The  current  total  cost  of  analytical 
tests  to  determine  the  "Brix  level  in 
juices  and  juice  products  is  $17  per 
product  This  figure  is  based  on  the 
pricing  schedules  of  five  independent 
testing  laboratories.  It  is  assumed  that 
three  analyses  are  required  for  the 
initial  data  base.  Therefore,  the  cost  of 
analytical  testing  for  percent  juice 
labeling  is  $51  for  each  of  approximately 
3.800  producU  (A.  C  Nielson  study)  for 
a  total  cost  of  $196,000.  The  recurring 
analytical  costs  are  $65,000  every  S 
years.  Assuming  recurring  analytical 
costs  continue  20  years  into  the  fiiture. 
total  disctmnted  analytical  costs  are 
5343,000  (5  percent  discount  rate).  If 
discoimted  at  10  percent,  these  costs 
wottld  be  $287,000.  These  cosU  are  also 
discounted  at  10  percent  for  comparison 
purposes  as.  later  in  the  document  the 
benefits  estimate  is  discounted  at  10 
percent. 

In  determining  the  extent  to  which 
firms  will  incur  analytical  testing  costs 
as  a  result  of  mandatory  nutritional 
labeling,  it  is  important  to  estimate  the 
number  of  fHX)ducts/labels  which 
currently  contain  nutrition  information 
on  their  labels.  The  costs  of  compliance 
for  those  firms  who  have  never 
voluntarily  obtained  nutrition 
information  will  be  higher  than  for  those 
firms  who  are  currently  performing  some 
or  all  of  the  newly  required  tests. 


Based  on  the  most  recent  information 
from  the  1988  FLAPS,  nutrition-labeled 
products  account  for  an  estimated  61 
percent  of  the  annual  sales  of  processed, 
packaged  foods.  However,  this  estimate 
refers  not  lo  the  percentage  of  products 
labeled,  but  rather  to  the  percentage  of 
the  dollar  value  of  packaged  foods. 

Unfortunately,  there  is  no  good 
estimate  of  the  number  of  products  or 
labels  which  currently  contain  nutrition 
information  on  the  label  although  it  is 
certainly  less  than  61  percent.  This  is 
because  the  FLAPS  sample  is  made  up 
of  an  equal  number  of  market  leader 
(defined  as  the  top  three  brands  in  the 
survey)  and  nonleader  brands.  Although 
market  leader  brands  may  account  for 
75  percent  of  sales,  they  arc  also 
approximately  1.5  times  as  likely  to 
provide  nutrition  labeling  than 
nonleaders.  In  addition,  there  are  many 
more  nonleaders  in  the  maAet  fttan 
market  leaders.  Consequently,  the 
percentage  of  brands  currently 
containing  nutrition  information  on  the 
label  is  estimated  lo  be  40  percent  (Ref 
15). 

Some  firms  that  do  not  currently 
provide  autrition  labeling  are 
nonetheless  aware  of  the  nutritional 
characteristics  of  theii  food  products 
with  the  help  of  prior  nutritional  testing. 
Consequently,  less  than  60  percent  of 
the  products  may  ixKur  the  full  cost 
associated  with  the  analysis.  FDA  has 
no  direct  information  to  estimate  the 
percentage  of  firms  which  may  be 
conducting  nutrition  testing  without 
labeling  this  information.  However.  FDA 
estimates  that  20  percent  of  all  firms  are 
already  conducting  the  newly  required 
nutrient  analyses,  perhaps  in 
anticipation  of  the  1990  amendments. 
For  this  20  percent  of  all  firms,  no 
additional  testing  will  be  required. 
Although  tests  already  performed  are  a 
sunk  or  historical  cost  their  inclusion 
provides  an  historical  account  of  the 
costs  of  these  proposed  regulations.  A 
cost  that  has  already  been  incurred  is 
said  to  be  a  sunk  or  historical  cost  and 
is  not  an  economic  cost  because  no 
choice  is  associated  with  it.  In  addition. 
32  percent  of  the  firms  (40  percent 
currently  labeling  X  80  percent  not 
performing  all  tests)  are  performing  the 
currently  required  tests  and  wiH. 
therefore,  incur  only  the  incremental 
analytical  testing  costs.  The  remaining 
48  percent  are  assumed  not  to  be 
currently  testing  their  products  and  wiH. 
therefore,  incur  the  toUl  cosl  of  a 
nutritional  analysis.  All  tests  include 
both  domestic  and  foreign  firms  who  sell 
products  In  U.S.  supermarkets. 

The  total  cost  of  nutrient  testing  to 
ensure  comp^'ance  with  current 
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regulations  is  approximately  $354  per 
sample.  The  cost  of  that  portion  of  the 
current  tests  which  will  no  longer  be 
required  (testing  for  thiamin,  riboflavin, 
and  niacin]  is  $135  per  sample.  In 
addition  to  current  requirements,  firms 
will  be  required  to  test  for  cholesterol, 
fiber,  fatty  acids,  and  sugars.  These  tests 
currently  cost  $376  per  sample.  These 
figures  are  based  on  the  pricing 
schedules  of  five  independent  testing 
laboratories.  It  is  assumed  that  three 
analyses  are  required  for  the  initial  data 
base.  The  formula  for  determining  initial 
testing  costs  for  the  firms  who  do  not 
currently  test  their  products  is  [(354- 
135  +  376)  X  3)  or  $1785  per  product. 
Incremental  initial  costs  for  the  firms 
who  perform  the  currently  prescribed 
testing  but  do  not  test  for  the  newly 
prescribed  nutrients  will  be  $723  ((376- 
135)  X  3)  per  product.  Total  initial 
analytical  costs  for  mandatory  nutrition 
labeling  are  $112  million  (including 
historical  costs).  Firms  are  assumed  to 
retest  once  every  5  years  on  average. 
These  costs  are  reduced  to  one-third  of 
the  original  costs,  or  $37  million.  As 
stated  previously,  it  is  assumed  that 
three  analyses  are  required  for  the 
initial  data  base.  Only  one  analysis  is 
required  for  subsequent  testing. 
Assuming  recurring  costs  continue  20 
years  into  the  future,  discounted  total 
analytical  costs,  again  including 
historical  costs,  are  $195  million  (5 
percent  discount  rate).  At  a  10  percent 
discount  rate,  these  costs  would  be  $163 
million.  These  costs  were  calculated  by 
adding  costs  of  three  tests  in  the  first 
year  and  an  additional  test  in  the  5th, 
10th.  15th,  and  20th  years,  respectively. 

Table  5.— Analytical  Costs  of 
Mandatory  Nutrition  Labeling 


Percent 
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[(354-135  +  376)x31 

■  Historical  cost  irxAjded  in  total  as  $723. 
'  (80  percent  x  40  percent). 
'  (80  percent  x  60  percent). 

FDA  believes  the  incremental 
analytical  testing  costs  for 
manufacturers  of  dietary  supplements 
would  be  ver^-  small.  Due  to  the  nature 


of  the  product,  FDA  believes  that  full 
analytical  testing  is  already  performed 
on  most  dietary  supplements.  FDA 
requests  information  on  this  assumption, 
e.  Printing.  Incremental  printing  costs 
depend  on  the  type  of  printing 
process(es)  used,  the  complexity  of  the 
label  change,  and  the  length  of  the 
compliance  period.  Because  printing 
activities  are  specific  to  individual 
labels,  computing  incremental  printing 
effort  on  a  per-SKU  basis  is  necessary. 

There  are  three  printing  processes 
used  in  the  food  processing  industry. 
These  include  lithography,  fiexography, 
and  gravure.  The  particular  process  used 
will  indicate  the  type  of  plate  or  cylinder 
which  will  be  modified  or  replaced. 

Often  referred  to  as  "offset," 
lithography  is  the  most  popular  process 
for  glue-applied  label  printing  because 
of  its  relative  advantages  in  quahty. 
simplicity,  and  cost.  Approximately  43 
percent  of  all  food  labels  are  printed 
using  lithography. 

Fiexography  is  acceptable  for  many 
products  and  applications  in  the  food 
industry.  However,  because  the  screen 
elements  on  the  plates  are  Oexible, 
vignettes  are  sometimes  printed  with 
ragged,  irregular  patterns.  It  is  used  on 
approximately  43  percent  of  food  labels. 

Gravure  is  capable  of  high  quality 
pictorial  reproductions,  high-color 
densities,  and  bright  intensive  solids 
because  it  can  deposit  thick  ink  films. 
However,  it  does  not  print  type  as 
sharply  as  lithography  or  fiexography. 
Gravure  is  used  on  14  percent  of  food 
labels. 

Fiexography  and  lithography  have 
similar  incremental  printing  costs 
although  lithography  is  slightly  more 
expensive  on  average.  Gravure  is  a 
relatively  costly  printing  process.  It  is 
not  unusual  for  the  incremental  printing 
cost  of  a  label  printed  with  gravure  to  be 
three  or  four  times  the  cost  for  the 
identical  change  when  printed  with 
lithography  or  fiexography. 

The  complexity  of  the  label  change 
determines  the  level  of  effort  for  artwork 
(the  illustrative  and  decorative  elements 
of  printed  materials),  stripping  or  image 
assembly  (the  assembly  or  positioning  of 
negatives  (or  positives)  on  a  fiat  prior  to 
platemaking),  and  engraving  (the 
carving,  cutting,  or  etching  into  a  block 
or  surface  used  for  printing).  It  also 
determines  the  number  of  plates  or 
cylinders  that  must  be  modified  or 
replaced.  The  most  common  labeling 
regulations  require  lettering  changes  to 
an  area  inside  the  information  panel. 

Line  copy  changes  usually  affect  only 
one  label  color  (printing  plate),  and  it  is 
unlikely  that  the  services  of  a  label 
artist  will  be  needed.  In  most  cases,  a 


film  assembler  and  an  engraver  modify 
an  existing  plate  or  produce  a  new  one. 

Despite  the  similarity  and  relative 
simplicity  of  line  copy  changes,  firms 
differ  in  incremental  printing  effort.  If 
fiexography  or  lithography  printing  is 
used,  many  firms  engrave  new  lettering 
onto  an  existing  printing  plate  to  save 
time  and  resources.  Other  firms  order 
new  printing  plates  regardless  of  how 
minor  the  line  copy  change  may  be.  For 
gravure  printing,  every  label  change  will 
result  in  a  new  cylinder  since  modifying 
gravure  cylinders  is  not  possible. 

The  requirements  proposed  for  listing 
of  ingredients  on  standardized  foods 
and  the  listing  of  colors  on  labels  will 
result  in  a  relatively  simple  two-color 
label  change.  However,  by  the  second 
effective  date,  the  entire  food  label  will 
be  redesigned  to  incorporate  all 
changes.  Virtually  all  food  products  will 
be  expected  to  carry  revised  ingredient 
labeling,  nutrition  information,  and 
possibly  a  new  nutrition  label  format. 
For  those  products  which  do  not 
currently  have  this  information,  the 
current  label  contents  will  have  to  be 
rearranged  in  order  to  make  room  for 
the  new  panels.  For  those  products 
which  currently  carry  nutrition 
information,  the  changes  required  are  so 
comprehensive  that  it  is  assumed  that 
the  entire  label  will  be  redesigned.  In 
fact,  those  products  affected  by  the 
regulations  defining  various  nutrient 
content  claim  definitions  will  incur 
changes  to  the  principal  display  panel 
(PDF)  as  well  as  to  the  information 
panel.  In  addition,  the  format  chosen 
may  also  cause  the  PDF  to  be 
redesigned,  depending  on  the  new  size 
of  the  nutrition  panel. 

Complex  label  changes  are  infiuenced 
by  the  same  variables,  but  the  level  of 
effort  required  for  each  printing  activity 
is  higher.  Any  label  change  affecting  the 
PDF  will  affect  the  visual  appeal  of  a 
label.  In  such  a  case,  an  artist  may  be 
used  to  partially  redesign  the  label.  This 
would  frequently  affect  all  colors  on  the 
label,  resulting  in  substantial  artwork, 
photography,  and  engraving  to  complete 
the  label  change. 

The  length  of  the  compliance  period 
determines  the  firm's  ability  to  combine 
planned  label  changes  with  mandated 
changes.  The  amount  of  printing  costs 
assigned  to  a  mandated  printing  change 
depends  primarily  on  the  length  of  time 
available  to  make  the  change.  Label 
redesigning  schedules  vary  from 
approximately  4  weeks  to  longer  than  10 
years.  Most  firms  redesign  food  labels  at 
least  once  every  5  years,  with  many 
redesigning  branded  labels  at  intervals 
of  less  than  1  year.  Depending  upon  the 
complexity  and  similarity  of  planned 
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film  assembler  and  an  engraver  modify 
an  existing  plate  or  produce  a  new  one. 

Despite  the  similarity  and  relative 
simplicity  of  line  copy  changes,  firms 
differ  in  incremental  printing  effort.  If 
flexography  or  lithography  printing  is 
used,  many  firms  engrave  new  lettering 
onto  an  existing  printing  plate  to  save 
time  and  resources.  Other  firms  order 
new  printing  plates  regardless  of  how 
minor  the  line  copy  change  may  be.  For 
gravure  printing,  every  label  change  will 
result  in  a  new  cylinder  since  modifying 
gravure  cylinders  is  not  possible. 

The  requirements  proposed  for  listing 
of  ingredients  on  standardized  foods 
and  the  listing  of  colors  on  labels  will 
result  in  a  relatively  simple  two-color 
label  change.  However,  by  the  second 
effective  date,  the  entire  food  label  will 
be  redesigned  to  incorporate  all 
changes.  Virtually  all  food  products  will 
be  expected  to  carry  revised  ingredient 
labeling,  nutrition  information,  and 
possibly  a  new  nutrition  label  format. 
For  those  products  which  do  not 
currently  have  this  information,  the 
current  label  contents  will  have  to  be 
rearranged  in  order  to  make  room  for 
the  new  panels.  For  those  products 
which  currently  carry  nutrition 
information,  the  changes  required  are  so 
comprehensive  that  it  is  assumed  that 
the  entire  label  will  be  redesigned.  In 
fact,  those  products  affected  by  the 
regulations  defining  various  nutrient 
content  claim  definitions  will  incur 
changes  to  the  principal  display  panel 
(PDP)  as  well  as  to  the  information 
panel.  In  addition,  the  format  chosen 
may  also  cause  the  PDP  to  be 
redesigned,  depending  on  the  new  size 
of  the  nutrition  panel. 

Complex  label  changes  are  influenced 
by  the  same  variables,  but  the  level  of 
effort  required  for  each  printing  activity 
is  higher.  Any  label  change  affecting  the 
PDP  will  affect  the  visual  appeal  of  a 
label.  In  such  a  case,  an  artist  may  be 
used  to  partially  redesign  the  label.  This 
would  frequently  affect  all  colors  on  the 
label,  resulting  in  substantial  artwork, 
photography,  and  engraving  to  complete 
the  label  change. 

The  length  of  the  compliance  period 
determines  the  firm's  ability  to  combine 
planned  label  changes  with  mandated 
changes.  The  amount  of  printing  costs 
assigned  to  a  mandated  printing  change 
depends  primarily  on  the  length  of  time 
available  to  make  the  change.  Label 
redesigning  schedules  vary  from 
approximately  4  weeks  to  longer  than  10 
years.  Most  firms  redesign  food  labels  at 
least  once  every  5  years,  with  many 
redesigning  branded  labels  at  intervals 
of  less  than  1  year.  Depending  upon  the 
complexity  and  similarity  of  planned 
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and  mandated  changes,  a  firm  could 
significantly  reduce  incremental  printing 
activities  by  combining  both  changes. 

It  is  estimated  that  there  are 
approximately  257,000  food  labels 
currently  on  the  market  (based  on  A.  C. 
Nielsen  study).  These  labels  represent 
both  domestic  and  foreign  products. 
Although  products  are  labeled  according 
to  the  country  of  origin,  products  may  be 
imported  and  then  labeled  or  exported, 
labeled  in  other  countries  and  then 
reimported  or  other  variations.  Such 
variations  make  it  impossible  to 
distinguish  between  foreign  and 
domestic  firms  in  terms  of  bearing  the 
cost  of  label  printing. 

Because  firms  will  be  able  to  combine 
planned  and  mandated  changes  for 
some  labels,  incremental  costs  will  be 
incurred  for  fewer  than  257,000  food 
labels.  Using  the  methodology  provided 
in  the  contractor's  cost  study,  the  cost  of 
printing  new  labels  for  the  mandated 
changes  which  will  be  effective  by  at 
least  May  1993  will  be  $643  million. 
-Printing  costs  are  a  function  of  the 
number  of  labels  that  must  be  printed, 
the  type  of  process  used  for  printing  the 
labels,  and  the  complexity  of  the 
mandated  printing  change,  i.e.,  number 
of  colors  involved  and  whether  or  not 
the  label  must  be  redesigned.  The 
printing  activities  in  response  to 
ingredient  labeling  (redesign  costs  only 
are  counted]  will  cost  $112  million. 

Printing  costs  for  dietary  supplements 
are  expected  to  be  $250  per  product. 
FDA  estimates  there  are  approximately 
3,400  unique  dietary  supplement 
products  on  the  market.  This  leads  to  a 
total  printing  cost  for  dietary 
supplements  of  $856,000.  Thus,  total 
printing  costs  will  be  $756  million. 

f.  Label  inventory  disposal  costs.  An 
additional  cost  category  is  the  label 
inventory  loss  associated  with  the 
transition  from  old  to  new  labels.  The 
cost  of  label  inventory  loss  depends  on 
average  label  inventory  and  the  length 
of  the  compliance  period.  The  key 
variable  in  this  relationship  is  average 
label  supply.  Label  supply  differs 
significantly  across  industries  and  firms, 
but  a  great  deal  of  variation  is 
sometimes  present  across  product  lines 
within  the  same  firm. 

There  are  many  different  types  of 
labels,  usually  classified  according  to 
their  construction  and  method  of 
application:  preprinted  and  direct. 
Preprinted  labels  are  printed  on  special 
label  paper,  cut  to  size,  and  applied  by 
machines  to  the  container  or  package 
using  special  adhesives.  Direct  labels 
are  printed  directly  on  the  container  or 
package.  Therefore,  for  certain  products, 
such  as  canned  soft  drinks,  the  label 


which  must  be  disposed  of  is  actually 
the  container. 

As  discussed  above,  the  average  label 
supply  and  length  of  the  compliance 
period  are  the  most  important  factors  in 
determining  inventory  disposal  costs.  If 
allowed  2  years,  for  example,  most  label 
inventory  will  be  depleted.  Because 
firms  will  be  able  to  dispose  of 
inventory  prior  to  making  label  changes, 
there  will  be  no  incremental  inventory 
disposal  costs  as  a  result  of  the 
declaration  of  certified  colors  and 
ingredient  declaration.  However, 
additional  costs  of  $306  million  are 
estimated  to  be  incurred  as  a  result  of 
the  second  phase  of  regulations  if  a  6- 
month  compliance  date  must  be  met. 
Thus,  total  costs  for  inventory  disposal 
of  food  labels  amounts  to  $421  million. 
These  costs  include  both  domestic  and 
foreign  firms. 

FDA  has  no  information  to  determine 
inventory  disposal  costs  for  dietary 
supplements.  We  assume  firms  will  be 
able  to  use  up  existing  supplies  within 
the  6-month  compliance  period. 

g.  Reformulation.  FDA  believes  that 
firms  may  react  to  labeling  regulations 
by  reformulating  existing  products  or 
introducing  new  products.  Product 
reformulation  occurs  when  a  firm  which 
must  now  reveal  nutritional 
characteristics  competes  to  provide 
more  nutritious  products  for  the 
marginal  consumers  who  drive  the 
market  for  quality.  Many  firms  conduct 
market  tests  before  distributing  a 
reformulated  or  new  product.  These 
tests  range  from  small  internal  taste 
panels  to  comprehensive  public-use 
tests. 

FDA  does  not  have  adequate 
information  to  determine  the  amount  of 
product  reformulation  that  may  take 
place  as  a  result  of  this  regulation.  Thus, 
while  some  firms  may  alter  marketing 
techniques  and  strategies,  these  costs 
have  not  been  quantified.  Furthermore, 
these  costs  are  inherently  di^icult  to 
predict  because  they  depend  on  future 
choices  made  by  firms. 

h.  Loss  of  trademark  names.  Both  the 
percent  juice  labeling  document  and  the 
nutrient  content  claim  definitions 
document  may  cause  firms  to  alter 
names  currently  trademarked.  Under 
Executive  Order  12630,  a  "takings" 
analysis  would  be  necessary  if,  in  fact, 
this  constituted  a  potential  taking.  These 
regulations,  however,  serve  to 
reemphasize  existing  regulations  as  to 
how  products  may  be  named.  Thus,  any 
firm  which  will  be  forced  to  change  the 
name  of  its  product  is  now  using  terms 
that  misbrand  its  products,  and 
therefore  no  legal  property  right  exists. 
Thus,  no  "takings"  analysis  is 
necessary.  In  the  past.  FDA  resources 


have  been  used  sparingly  to  enforce 
economic  deception.  Nevertheless,  the 
(illegal]  value  associated  with  the 
trademark  name  will  be  lost  to  the  firm 
when  they  change  the  name.  Further, 
losses  incurred  by  producers  and 
consumers  based  on  illegal  names 
should  not  be  counted  as  a  societal  loss 
(Trumbull  cites  Stigler,  Buchanan,  and 
others  who  argue  that  criminal  gains 
ought  not  to  be  counted  as  societal  gains 
(Ref.  16]). 

i.  Costs  to  food  service 
establishments.  Potential  costs  of  the 
nutrient  content  and  health  claims 
regulations  to  food  service 
establishments  include  costs  of  changing 
menus  and  menu  boards,  analytical 
testing,  creating  nutrition  posters  or 
handouts,  and  administrative  costs. 

i.  Printed  menus.  To  determine  the 
costs  of  reprinting  menus  not  in 
compliance  with  the  proposed  rules,  the 
estimated  number  of  CFEs  having  menus 
with  health  promotions  and/or  nutrient 
content  claims  will  be  allocated  across 
different  average  cost  of  meal 
categories.  Different  menu  printing  costs 
may  then  be  applied  to  the  resulting 
figures.  Within  each  size  category,  the 
least-cost  menu  printing  options  are 
considered,  but  it  should  be  emphasized 
that  these  are  lower-bound  figures.  FDA 
assumes  that  CFEs  with  an  average  cost 
per  meal  of  less  than  $15  use  a  tripanel 
fold-out  paper  menu,  which  is  estimated 
to  cost  $2.65  to  print  (Ref.  17).  An  eight- 
page  booklet  estimated  to  cost  $4.25  to 
print  is  assumed  for  a  CFE  whose 
average  cost  per  meal  is  between  $15 
and  $30.  For  the  high-scale  CFE  with  an 
average  cost  per  meal  above  $30. 
printing  a  single-color  menu  is  assumed 
to  cost  $85  per  8.5x11  inch  page.  This 
analysis  assumes  only  two  pages  and 
one  color.  An  approximate  breakdown 
of  affected  CFEs  by  average  cost  of  meal 
category  is  as  follows: 

iKBis  6.— Number  of  Affected  Com- 
MEROAL  Food  Establishments  by 
Average  Cost  of  Meal 
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Another  factor  affecting  costs  is  the 
number  of  menus  that  must  be  printed 
per  CFE.  The  number  of  menus  that 
must  be  printed  is  a  function  of  the 
average  number  of  customers.  Columns 
1  and  2  of  Table  7  present  the  average 
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distribution  of  seating  capacity  in  tbe 
restaurant  industry.  These  peroenta^es 
have  then  been  applied  to  the  total 
number  of  restaurants  in  each  average 
cost  of  meal  category.  This  procedure 


ignores  any  correlation  between  the 
number  of  seats  and  the  average  oost  of 
meal.  That  is.  the  same  proportion  of 
establishments  with  various  seat  sizes  is 
ascribed  to  each  of  the  average  cost  of 


meal  categories.  FDA  is  unaware  of  any 
correlation  between  the  average  meal 
cost  and  Uie  size  of  an  individual 
restaurant. 


lABti  7.— Estimated  Number  of  Affected  Commercial  Food  Service  Establishments  (by  Check  Size  and  Seating 
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The  next  step  in  computing  menu 
reprinting  costs  is  to  calculate  the  total 
number  of  menus  that  must  be  reprinted 
and  the  cost  of  changing  these  menus  for 


each  of  the  three  check  size  categories. 
For  simplicity,  the  average  number  of 
seats  within  each  range  is  used  as  a 
proxy  for  the  number  of  menus  and  is 


multiplied  by  the  number  of  restaurants 
within  each  corresponding  check  size. 
The  total  number  of  printed  menus 
affected  for  CFEs  is  shown  in  table  8. 


Table  8.— Total  Number  ot  Menus  Affected 
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If  the  average  number  of  seats 
represents  the  number  of  menus  that 


must  be  reprinted,  the  total  cost  of 
reprinting  menus,  less  administrative 


cost,  is  $107  mtUioQ.  as  shown  below. 


Table  9.— Costs  of  Reprinting  Menus  for  CFEs 


Average  Chech  Size 
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ii.  Menu  boards.  In  addition  to  those 
CFEs  having  printed  menus,  a  certain 
number  of  CFEs  using  menu  boards  are 
likely  to  undergo  compliance  costs  as  a 
result  of  the  current  proposal.  As  stated 
previously,  the  cost  of  changing  menu 
boards  utilirnng  separate  letters  that 
may  be  easily  afTixed  or  removed  will 
be  considered  negligible.  Thus,  only 
those  menu  boards  using  preprinted 
plastic  strips  that  must  be  professionally 
manufactured  will  be  considered. 
However.  FDA  requests  information  on 
any  other  sort  of  menu  board  or  printed 


menu  that  may  be  affected  but  has  not 
been  considered. 

Unfortunately,  no  data  are  currently 
available  on  the  percentage  of  CFEs 
having  this  type  of  menu  board,  or  on 
the  number  of  items  on  these  boards 
containing  nutrient  content  claims  or 
health  claims,  flowever.  a  rough 
estimate  of  the  number  of  items  affected 
may  be  possible  through  the  use  of 
reasonable  assumptions. 

FDA  believes  the  CFEs  most  likely  to 
have  menu  boards  with  either  health 
claims  or  nutrient  content  claims  are 


frozen  specialty  shops  such  as  frozen 
yogurt  sb<^)s.  some  of  whose  business 
revolves  around  the  ostensible  nutrition 
advantages  of  their  product 

The  assumptions  to  be  made  on  the 
number  of  menu  strips  affected  may  be 
broken  down  into  three  parts:  (1)  The 
numtier  of  establishments  in  various 
categories  likely  to  have  menu  boards 
with  preprinted  plastic  strips  and  thus, 
potentially  affected;  (2J  the  number  of 
establishments  having  this  type  of  menu 
board  now  using  health  claims,  andp) 
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multiplied  by  the  number  of  restaurants 
within  each  corresponding  check  size. 
The  total  number  of  printed  menus 
affected  for  CFEs  is  shown  in  table  8. 
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frozen  specialty  shops  such  as  frozen 
yogurt  shop*,  some  of  whose  business 
revolves  around  the  ostensible  nutrition 
advantages  of  their  product 

The  assumptions  to  be  made  on  the 
number  of  menu  strips  affected  may  be 
broken  down  into  three  parts:  (1)  The 
number  of  establishments  in  various 
categories  likely  to  have  menu  boards 
with  preprinted  plastic  strips  and  thus, 
potentially  affected;  (2)  the  number  of 
establishments  having  this  type  of  menu 
board  now  using  health  claims,  and|3) 
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the  number  of  menu  strips  that  must  be 
changed  per  affected  menu  board. 

With  respect  to  the  first  issue,  the 
agency  assumes  that  50  percent  of    ■ 
frozen  food  specialty  shops  (frozen 
yogurt  and  ice  cfeam  establishments), 
and  50  percent  of  all  fast  food 
establishments  (including  those  that 
have  previously  been  identified  as 
having  printed  menus],  use  menu  boards 
with  preprinted  plastic  strips.  In 
addition,  as  an  example,  the  agency 
assumes  that  10  percent  of  all  other 
CFEs  not  previously  considered  to  use 
printed  menus,  use  this  type  of  menu 
board. 

Next,  the  agency  assumes  that  50 
percent  of  the  potentially  affected  menu 
boards  used  by  frozen  food  specialty 
shops  will  contain  either  health  claims 
or  nutrient  content  claims.  In  addition, 
the  agency  assumes  that  5  percent  of  all 
other  potentially  affected  menu  boards 
will  have  health  claims  or  nutrient 
content  claims.  Finally,  it  will  be 
assumed  that  an  average  of  two  strips 
must  be  replaced  per  affected  menu 
board.  Using  the  previous  assumptions 
as  an  example,  the  number  of  affected 
menu  boards  would  be  as  shown  in 
table  10. 

Table  id.— Estimated  Number  of 
Menu  Boards  Affected,  by  Type  of 
Establishment 

Limited  menu  (f asl  food) ; ™~ 3,657 

Commercial  ca'etenas 37 

Ice  cream  veodofs,  etc 3,049 

Miscellaneous  food  service. ..„...._. 143 

Food  contractors „ 79 

Retail  hosts - _.._ 451 

Recreation  and  sports 62 

Total 7,478 


The  cost  of  printing  menu  board  item 
strips  ranges  from  about  $6  to  $18  for  a 
small  number  of  strips  (about  1  to  10) 
and  from  about  $1.50  to  $4  for  a  very 
large  number  of  strips  (500)  (Ref.  18). 
Since  the  cost  depends  heavily  on  the 
number  of  identical  strips  printed  at  one 
time,  an  accurate  assessment  of  these 
costs  would  entail  knowledge  of  the 
number  of  independent  and  franchise 
establishments.  As  a  preliminary 
estimate,  the  simple  average  of  the 
range  of  item  strip  printing  costs  noted 
above,  $7.40,  may  be  used.  Under  the 
preceding  assumptions,  the  additional 
cost  due  to  changing  item  strips  on  menu 
boards  would  be  about  $111,000. 

iii.  Analytical  testing  costs.  All  firms 
wishing  to  use  nutrient  content  claims 
and  health  claims  must  undergo 
verification  testing.  Analytical  testing 
represents  a  cost  to  all  firms  using 
health  claims  or  nutrient  content  claims 
on  the  menu,  including  those  firms  who 


would  normally  reprint  their  menus 
within  the  allotted  compliance  period 
and  which  were  not  included  above. 
Although  all  firms  currently  using 
nutrient  content  and/or  health  claims 
will  incur  printing  and  administrative 
costs,  not  all  firms  will  incur  analytical 
costs.  Some  firms  currently  making 
claims  will  not  continue  to  use  them  in 
the  future,  as  not  all  menu  items  will 
meet  the  criteria  for  making  claims,  nor 
will  all  firms  wish  to  bear  the  additional 
costs. 

iv.  Administrative  costs.  Firms 
affected  by  these  regulations  will  also 
incur  administrative  costs — the  dollar 
value  of  the  incremental  administrative 
effort  expended  in  order  to  comply  with 
a  regulation.  Although  FDA  has  no 
specific  information  in  regards  to  the 
administrative  cost  per  restaurant.  FDA 
estimates  the  relationship  of 
administrative  costs  to  total  costs  for 
those  firms'  continuing  to  use  nutrient 
content  and/or  health  claims  to  be 
approximately  15  percent  of  those  firms' 
total  printing  and  analytical  costs  for 
labeling  regulations  (Ref.  9).  For  those 
firms  choosing  to  not  continue  the  use  of 
claims,  administrative  costs  are 
estimated  to  be  5  percent  of  total 
printing  and  analytical  cpsts  applicable 
to  those  firms.  Therefore,  if  20  percent  of 
firms  currently  making  claims  continue 
to  use  them,  total  administrative  costs 
will  be  $9  million.  If  only  1  percent  of 
firms  currently  making  claims  continue 
to  use  them,  total  administrative  costs 
will  be  $6  million. 

V.  Total  costs  to  food  service 
establishments.  The  costs  to  restaurants 
of  the  regulations  to  define  the  use  of 
nutrient  content  claims  and  health 
claims  include  the  costs  of  changing 
printed  menus  ($107  million)  and  menu 
boards  ($111,000),  analytical  testing 
costs,  and  administrative  costs  ($9 
million  if  20  percent  of  firms  currently 
using  claims  continue  to  use  them,  $6 
million  if  only  1  percent).  Therefore,  this 
speculative  estimate  of  the  total  cost  to 
restaurants  of  these  regulations  is  $116 
million  if  20  percent  of  firms  currently 
using  claims  continue  to  use  them,  and 
$113  million  if  only  1  percent.  These 
costs  must  be  considered  to  be 
preliminary  estimates  as  many  of  the 
assumptions  are  speculative.  Within  the 
next  year,  FDA  will  prepare  a  more 
accurate  analysis  of  the  cost  of  these 
proposed  regulations  on  restaurants. 

j.  Total  costs  of  the  mandatory 
regulations.  The  total  costs  of  the 
regulations  are  provided  in  table  11: 


Table  1 1.— Total  Costs  of  Food 
Labeung  Regulations  ' 

(In  iTMlhon*  o<  doHarsj 


PhMel 

PhMeH 

Total 

Administrative 

costs' „ 

Analytical  costs 

16 

0 

112 

0 

161 
195 
750 

306 

177 
195 
662 

Irtverrtory  dnposal 

306 

Totrt 

128 

■1,412 

1.540 

■  Excludes  labeling  of  raw  Irurt.  vegetat>les.  and 
*  Costs  discounted  at  5  percent 

3.  Raw  Fruit.  Vegetables,  and  Fish 

The  costs  of  the  action  to  label  raw 
fruit,  vegetables,  and  fish  include 
laboratory  testing;  data  base 
compilation;  administrative  costs;  and 
the  printing  of  signs,  posters,  handouts, 
etc.  Because  the  regulation  is 
"voluntary,"  it  is  impossible  to  predict 
the  number  of  firms  that  will  choose  to 
comply  although  it  is  suspected  that 
most,  if  not  all,  of  the  supermarkets  will 
comply.  If  a  substantial  number  (60 
percent  of  all  stores  evaluated)  are  not 
found  in  compliance  within  2  years,  the 
agency  will  have  to  issue  mandatory 
regulations.  There  are  31,000  chain 
stores  and  68,000  independent  grocery 
stores  that  fall  under  the  compliance 
guidelines. 

Compliance  costs  will  vary  depending 
on  the  particular  medium  chosen  to 
convey  the  nutrition  information.  The 
more  elaborate  the  labeling,  the  higher 
the  cost.  Brochures  to  be  handed  out.  for 
example,  would  cost  $4,000  to  6,000  per 
100.000  brochures  (Ref.  19).  However, 
where  some  stores  do  choose  to  offer 
complicated  labeling  schemes  as  a 
marketing  device,  that  would  not 
necessarily  be  considered  a  cost  of  this 
regulation.  Also,  bulk  orders  by  large 
chain  supermarkets  are  expected  to 
reduce  costs  substantially. 

Comments  have  indicated  to  FDA  that 
the  average  life  of  a  grocery  store  sign  is 
6  months  with  a  yeariy  cost  of  between 
$150  and  $200  (Ref.  20).  Over  a  20-year 
period,  if  exactly  60  percent  of 
supermarkets  included  are  in 
compliance,  the  discounted  cost  would 
be  between  $117  ($150  per  year 
discounted  at  5  percent)  and  $155 
million  ($200  per  year  discounted  at  5 
percent). 

Assuming  every  consumer  spends  the 
same  for  groceries,  each  store  with  over 
$2,000,000  per  year  in  sales  would  have 
an  average  of  6,500  customers  who 
would  benefit  from  the  labeling 
(250,000.000  consumers  X  80.5  percent  of 
sales  =  203.750.000,203.750.000/31 .000 
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supennarkets  =  6.574  customers/ 
supermarket).  The  independent  stores, 
with  sales  under  $2,000,000.  would  have 
an  average  of  150  customers  (250.000,000 
consumers  X  6.6  percent  of 
sales  =  16,500,000. 16.500,000/110.000 
stores  =  150  consumers  per  store).  If 
labeling  costs  $200  per  store  every  year, 
labeling  costs  in  the  smaller  stores 
would  be  $1.33  per  consumer  per  year. 

B.  Benefits  of  the  Proposed  Option 

The  proposed  labeling  changes  will 
benefit  consumers  by  giving  them 
information  to  refine  their  food  choices 
for  health  or  other  reasons.  This  section 
contains  a  qualitative  description  of 
individual  benefits  to  be  derived  from 
the  implementation  of  each  of  the 
requirements  of  the  1990  amendments 
and  a  quantitative  estimate  of  the 
requirements  as  a  whole. 

1.  Qualitative  Description  of  Benefits  of 
Individual  Regulations 

This  section  will  discuss  the 
qualitative  benefits  of  the  individual 
regulations.  The  benefits  of  mandatory 
nutrition  labeling  will  be  discussed 
quantitatively  in  the  next  section. 

a.  Labeling  ingredients,  i.  Sweeteners 
listed  together.  A  common  complaint 
among  consumers  is  that  the  ingredient 
list,  in  descending  order  of 
predominance,  may  contain  multiple 
sweeteners  which  appear  to  represent  a 
small  proportion  of  ingredients.  For 
example,  sugar,  high  fructose  com 
syrup,  and  dextrose  may  be  used  in  a 
ready-to-eat  cereal  and  appear  to  make 
only  a  marginal  contribution  to  the 
product  based  on  individual  listings  in 
the  ingredient  list  although,  if  combined, 
the  list  would  show  the  product  to  have 
sweeteners  as  the  primary  ingredient 
People  wishing  to  control  their  intake  of 
sweeteners  for  health  reasons  (e.g., 
diabetes,  obesity)  or  any  other  reason 
will  be  better  able  to  adjust  their  food 
choices  to  match  their  preferences  as  a 
result  of  this  rule. 

ii.  Required  listing  of  protein 
hydrolysates.  Because  of  trade  secrets 
and  the  complex  technical  names  of 
flavors.  FDA  has  always  exempted 
flavors  from  ingredient  listings  (FDA  is 
also  required  to  exempt  flavors  by 
statute).  However,  that  exemption  has 
never  been  applied  to  flavor  enhancers 
such  as  monosodium  glutamate  (MSG). 
This  rule  clarifies  the  status  of  protein 
hydrolysates,  such  as  hydrolyzed 
\  egetable  protein  and  other  protein 
hydrolysates,  which  contain  small 
amounts  of  MSG  and  which  act  as  both 
flavors  and  flavor  enhancers,  by 
requiring  them  to  be  listed.  MSG  has 
long  been  suspected  of  causing  allergic- 
like  reactions  such  as  the  "Chinese 


restaurant  syndrome."  This  regulation 
will  benefit  those  consumers  who  wish 
to  avoid  "protein  hydrolysates." 

iii.  Required  listing  of  sodium 
caseinates.  Sodium  caseinates,  which 
are  milk  derivatives,  are  components  of 
"nondairy"  creamers.  Caseinates  are 
required  to  be  listed  by  some  states. 
However,  for  vegetarians,  milk  protein 
sensitive  individuals,  and  others  such  as 
those  attempting  to  follow  religious 
proscriptions,  it  is  important  to  know 
that  nondairy  creamers  may  contain  a 
dairy  product.  Thus,  this  regulation  will 
require  that  manufacturers  indicate  that 
sodium  caseinates  are,  in  fact,  derived 
from  milk. 

iv.  Statement  that  ingredients  are 
listed  in  the  descending  order  of 
predominance.  Although  FDA's 
regulation  has  been  in  place  for  a 
number  of  years,  some  consumers  still 
do  not  understand  that  products  are 
listed  in  the  descending  order  of 
predominance.  This  required  statement 
will  eliminate  that  confusion. 

V.  Listing  of  colors.  A  listing  of  colors 
will  provide  consumers  who  are 
sensitive  to  them  with  this  information 
as  well  as  provide  information  for  those 
who  wish  to  avoid  chemical  colorants. 

vi.  Required  listiitg  of  ingredients  in 
standardized  foods.  Very  httle,  if  any. 
benefit  will  be  obtained  from  this 
provision  of  the  statute  because  most  or 
all  ingredients  are  currently  listed  in 
standardized  foods. 

vii.  Provision  of  a  uniform  format  for 
voluntary  declaration  of  percentage 
ingredient  information.  Although  FDA 
has  declined  to  require  that  ingredients 
be  listed  by  their  percentage 
contribution  to  a  product  because  of  the 
potential  costs  of  such  a  requirement 
(relative  to  the  potential  benefits),  some 
manufacturers  may  choose  to  make  such 
lists  available  in  response  to  consumers 
demand.  FDA  is  proposing  a  uniform 
format  that  manufacturers  would  use  if 
they  did  choose  to  make  such  a 
declaration.  By  providing  a  uniform 
format  consumer  confusion  over 
multiple  presentations  would  be 
avoided. 

b.  Labeling  of  percent /vice.  Providing 
consumers  with  the  listing  of 
percentages  of  fruit  juice  in  various  juice 
beverages  will  enable  them  to  make 
choices  consistent  with  their  desire  to 
obtain  percentages  of  juice.  Consumers 
have  repeatedly  asked  for  this 
information. 

Other  benefits  include  clarifying  the 
regulation  that  requires  consistent 
naming  of  products.  Some  products  now 
marketed  are  mislabeled  under  existing 
regulations  by  failure  to  put  the  names 
of  juices  in  descending  order  of  weight 
predominance  in  the  product  name.  A 


product  containing  80  percent  apple 
juice  and  20  percent  grape  juice,  for 
example,  may  not  be  called  "grape- 
apple  juice."  This  regulation  restates 
and  reenforces  this  regulatory  principle. 
This  regulation  also  clarifies  the  rules  by 
which  manufacturers  can  count  a 
modified  juice  as  "juice."  In  some  cases, 
manufacturers  have  modified  juice  so 
much  that  only  water  and  sugars 
remain. 

c.  Labeling  of  raw  fruit,  vegetables, 
and  fish.  To  the  extent  that  consumers 
do  not  now  know  the  nutritional 
composition  of  the  raw  fruit,  vegetables, 
and  fish  that  are  proposed  to  be 
included  among  the  "top  20."  some 
change  in  purchase  behavior  may  be 
expected  leading  to  a  healthier  diet. 

d.  Standardizing  serving  sizes.  The 
1990  amendments  direct  FDA  to 
standardize  serving  sizes  for  individual 
foods  rather  than  allowing  each 
manufacturer  to  establish  their  own 
serving  size. 

In  the  past  manufacturers  were  free 
to  select  their  own  serving  size  for 
purposes  of  calculating  nutrient 
amounts.  Standardization  of 
measurements  such  as  weights  and 
scales  dates  as  far  back  as  3500  BC  (Ref. 
21).  The  benefits  of  such  standardization 
to  buyers  are  reduced  search  costs  (a 
transactions  cost  of  using  the  market) 
and  concomitantly,  an  increased  ability 
to  accurately  select  product  quality 
consistent  with  individual  desires.  In  the 
case  of  serving  sizes,  manufacturers 
may  often  "game"  nutritional  labeling 
by  selecting  a  favorable  serving  size.  An 
example  would  be  to  select  a  smaller 
serving  size  in  order  to  be  able  to  claim 
that  a  product  was  low  in  fat  or  sodium. 
If  similar  products  use  different  serving 
sizes,  consumers  must  make  the 
appropriate  calculation  to  compare 
products.  However,  many  consumers 
may  not  notice  that  different  serving 
sizes  are  being  used,  which  leads  to 
erroneous  impressions  of  the  nutritional 
quality  of  the  food. 

e.  Standardizing  adjectives  to 
describe  nutrient  content  Because 
adjectives  such  as  low.  high,  etc  are  a 
verbal  qualitative  description  of 
quantitative  measurement  these 
regulations  will  have  similar  benefits  to 
standardization  of  serving  sizes. 

f.  Revising  the  nutrition  label  format 
Several  goals  wnll  be  met  by  this 
regulation.  The  format  chosen  will  be 
one  which  consumers  desire,  find  easy 
to  use.  and  easily  understand. 
Ultimately,  if  a  new  format  is  selected,  it 
will  cause  some  consumers  to  direct 
their  purchase  behavior  towards  more 
healthful  foods. 
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product  containing  80  percent  apple 
juice  and  20  percent  grape  juice,  for 
example,  may  not  be  called  "grape- 
apple  juice."  This  regulation  restates 
and  reenforces  this  regulatory  principle. 
This  regulation  also  clarifies  the  rules  by 
which  manufacturera  can  count  a 
modified  juice  as  "juice."  In  some  cases, 
manufacturers  have  modified  juice  so 
much  that  only  water  and  sugars 
remain. 

c.  Labeling  of  raw  fmit,  vegetables, 
and  fish.  To  the  extent  that  consumers 
do  not  now  know  the  nutritional 
composition  of  the  raw  fruit,  vegetables, 
and  fish  that  are  proposed  to  be 
included  among  the  "top  20,"  some 
change  in  purchase  behavior  may  be 
expected  leading  to  a  healthier  diet. 

d.  Standardizing  serving  sizes.  The 
1990  amendments  direct  FDA  to 
standardize  serving  sizes  for  individual 
foods  rather  than  allowing  each 
manufacturer  to  establish  their  own 
serving  size. 

In  the  past,  manufacturers  were  free 
to  select  their  own  serving  size  for 
purposes  of  calculating  nutrient 
amounts.  Standardization  of 
measurements  such  as  weights  and 
scales  dates  as  far  back  as  3500  BC  {Ref. 
21).  The  benefits  of  such  standardixation 
to  buyers  are  reduced  search  costs  (a 
transactions  cost  of  using  the  market] 
and  concomitantly,  an  increased  ability 
to  accurately  select  product  quality 
consistent  with  individual  desires.  In  the 
case  of  serving  sizes,  manufacturers 
may  often  "game"  nutritional  labeling 
by  selecting  a  favorable  serving  size.  An 
example  would  be  to  select  a  smaller 
serving  size  in  order  to  be  able  to  claim 
that  a  product  was  low  in  fat  or  sodium. 
If  similar  products  use  different  serving 
sizes,  consumers  must  make  the 
appropriate  calculation  to  compare 
products.  However,  many  consumers 
may  not  notice  that  different  serving 
sizes  are  being  used,  which  leads  to 
erroneous  impressions  of  the  nutritional 
quality  of  the  food. 

e.  Standardizing  adjectives  to 
describe  nutrient  coatenL  Because 
adjectives  such  as  low,  high,  etc.,  are  a 
verbal  qualitative  description  of 
quantitative  measurement,  these 
regulations  will  have  similar  benefits  to 
standardization  of  serving  sizes. 

f.  Revising  the  nutrition  label  format 
Several  goals  will  be  met  by  this 
regulation.  The  format  chosen  will  be 
one  which  consumers  desire,  find  easy 
to  use,  and  easily  understand. 
Ultimately,  if  a  new  format  is  selected,  it 
will  cause  some  consumers  to  direct 
their  purchase  behavior  towards  more 
healthful  foods. 
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g.  Regulating  health  claims.  The 
benefit  of  these  proposed  regulations  is 
to  provide  for  new  information  in  the 
market  ia  the  form  of  health  claims  that 
are  not  misleading  in  the  sense  that 
scientific  evidence  supports  them. 
Although  health  claims  exist  on  the 
market  now,  they  have  not  been  legally 
allowed  for  food  products.  FDA  bas 
used  its  enforcement  discretion  to  act 
against  only  those  claims  that  were 
egregiuusly  misleading  and.  in  the  case 
of  restaurants.  FDA  has  traditionally  left 
enforcement  of  health  claims  to  the 
states.  Fn  the  past,  a  food  which  made  a 
claim  relating  to  preventing,  curing,  or 
treating  a  disease  legaHy  became  a  drug 
and  was  subject  to  drug  regulaHons. 
Because  the  regulation  of  drug  products 
is  much  more  burdensome  than  that  for 
foods,  this  acted  as  a  disincentive  to 
making  such  claims.  These  regulations 
will  now  permit  these  claims  to  be 
made,  rf  precleared  by  FDA,  so  that 
labels  for  food  products  as  well  as 
menus  and  merre  boards  can  contain 
health  claims  without  being  subject  to 
drug  regulations.  The  additional  benefit 
to  regulating  the  use  of  claims  by  food 
service  establishments  is  to  prevent 
consumer  confusion  that  may  occur  if 
different  mles  apply  to  foods  from 
different  sources,  i-c  packaged  foods 
versus  restasraot  foods. 

Beceuae  the  costs  to  food  service 
establishments  of  analytical  testing  and 
nutrition  information  printing  are  high 
per  menu  item,  many  food  service  firms 
might  choose  to  remove  claims  bma 
their  memis.  This  would  reduce  benefits 
to  the  extent  that  claims  that  are  not 
misleading  will  be  removed.  FDA 
requests  inbirmation  on  the  number  of 
food  serricc  companies  that  will 
discontinue  the  use  of  nonmisleading 
health  claims  because  of  the  burden 
imposed  by  the  proposed  regulations. 
FDA  also  requests  information  on  the 
likely  changes  in  consumer  behavior, 
and  health,  if  this  reduction  occure.  In 
particular,  how  large  would  the  health 
costs  be,  estimated  on  a  basis  similar  to 
that  used  for  estimating  health  bene^ts, 
of  increased  labeling?  Would  any  health 
gains  from  restaurants  which  added 
nutrition  information  to  menus  be  as 
large  as  the  losses  from  restaurants 
which  stopped  n^aking  only  health 
claims  at  aff?  Would  the  number  of 
truthful  health  claims  on  menus  grow 
larger  than  at  present  if  regulation  did 
not  discourage  this? 

As  a  component  of  labeling  in  general, 
health  claims  may  be  the  primary 
motivating  force  behind  consumer 
behavior  changes  (substituting  toward 
nore  nutritious  foods).  As  such,  much  of 
■  he  benefits  of  the  1990  amendments  wiii 


depend  on  how  health  claims  are 
regulated.  If  mostly  incorrect  claims  are 
prohibited,  consumers  will  benefit  from 
only  seeing  those  claims  that  are 
correct  On  the  other  band,  if  claims  that 
are  likely  to  be  true  are  removed,  this 
will  decrease  the  total  benefits  of  the 
1990  amendments  as  consumers  will 
lose  vaioable  information.  I  lowever,  the 
opportunity  exists  for  firms  (o  petition 
the  agency  to  reinstate  "true"  claims.  It 
is  not  clear  how  much  consuRier 
changes  in  purchases  for  nutrition 
reasMks  can  be  attnbuted  to  health 
claiBfis  on  the  front  of  the  primary 
display  panel  versus  the  nutrition  panel 
on  the  back  of  {voduct  Ippolito  and 
Mathios  found  large  changes  in  both 
producer  and  consumer  behavior  due  to 
changes  in  health  datras  (front  of  label), 
but  were  unable  to  separate  out 
behavior  changes  due  to  the  presence  or 
absence  of  nutrition  labeling  (back  of 
label)  (Ref.  22). 

2.  Labeling  Bertefifs  ^fodel 

FDA  looked  at  several  possible  ways 
of  quantifying  the  health  benefits  of  the 
1990  amendments.  The  preferred  method 
of  estimating  benefits  is  to  measure 
actual  market  prices  for  the  good  in 
question — a  willingness-to-pay  model. 
However,  the  good  in  this  case  is 
information  on  the  food  label,  which  is 
not  directly  traded  in  the  market.  The 
market  for  most  consumer  information  is 
for  consumer  durable  goods,  but  studies 
on  these  goods  do  not  translate  well  to 
food  labeling  information. 

Yet  another  method  of  quantifying 
benefits  is  to  use  contingent  valuation 
studies  in  which  consumers  are  given 
structured  interviews  to  determine  their 
willingness  to  purchase  a  good  that  is 
not  normally  traded  in  the  market. 
However,  the  more  hypothetical  the 
questioii.  the  less  incentive  respondents 
have  for  accurate  responses  (Ref.  23). 
FDA  believes  that  questions  relating  to 
information  which  might  be  supplied  on 
the  food  label  would  be  too 
hypothetical. 

Because  neither  wilLingness-to-pay 
nor  contingent  valuation  studies  would 
produce  estimates  of  the  value  of  new 
food  label  information,  FDA  decided  to 
use  an  alternative  market  approach 
which  projects  changes  in  consumer 
purchasing  patterns.  It  is  expected  that 
most  consumers  will  react  to  the  new 
labeling  by  readjusting  their  prior 
expectations  about  the  nutritional 
quality  of  the  food  they  are  purchasing. 
That  is,  the  information  they  learn  about 
the  amounts  of  saturated  faU  total  fat 
and  other  nutrients  will  alter  their  food 
choice  to  discover  which,  among  other 
things,  ranks  nutritional  qualities  of 
food.  This  factor  then,  in  combination 


with  other  characteristics  of  food,  will 
cause  some  consumers  to  alter  llwir 
purchase  behavior  koward  healthier 
food. 

The  model  eventaaUy  chosen  was 
created  by  RTl  for  FDA,  is  entitled 
"Estimating  Health  Benefits  of  Nutrition 
Label  Changes"  attempted  to  estimate 
health  benefits  tkroagh  a  three-step 
process: 

(1)  Estimate  the  changes  in  consumer 
purchase  behavior  and  resdhng 
changes  in  nutrient  intakes  as  a  result  of 
receiving  new  mtrient  mlonnation 
about  foods. 

(2)  Estimate  the  changes  in  health 
states  that  would  result  from  consumers' 
changes  in  nutrient  intakes,  partkmlarly 
for  reduced  incidence  of  cancer  and 
CHD. 

(3)  Estimate  the  vahie  of  changes  in 
health  states  in  terms  of  life-years 
gained,  number  of  cases  or  deaths 
avoided,  and  dollar  value  of  such 
benefits. 

a.  Estimation  of  changes  ia  coasumer 
purchase  behavior  and  nutrient  intakes. 
The  magnitude  of  changes  in  nutrient 
intakes  will  depend  on  how  consumers 
use  the  new  information  to  alter  their 
choice  of  foods.  That  will  in  turn, 
depend  on  whether  the  information  is 
important  to  consumers,  whether  it  is  in 
a  format  easy  to  understand,  and  how 
nutrition  is  valued  relative  to  other  food 
characteristics  (taste,  appearance, 
convenience,  and  price).  The  change  in 
purchasing  behavior  that  will  ultimately 
lead  to  a  change  in  oulrieBt  intake  is 
difficult  to  estimate.  What  is  b«ng 
projected  is  the  change  in  purchasing 
behavior  that  would  come  as  a  result  of 
new,  specific,  product  information  about 
which  consumers  already  have  a  prior 
estimation. 

There  is  no  situation  which  exactly 
corresponds  to  this  particular  set  of 
regulations  which  couki  serve  as  a 
model  to  estimate  this  change.  However. 
FDA  does  have  a  market  study  of 
purchasing  behavior  change  from  a 
similar  kind  of  situation.  This  study  was 
conducted  as  a  result  of  a  special 
program  done  by  FDA  in  conjunction 
with  Giant  Food.  Inc.  This  study, 
entitled  the  SDA,  used  special  shelf 
labels  to  call  consumers'  attention  to 
various  nutrient  content  clainis  of  food. 
For  example,  a  flag  may  have  called 
attention  to  a  prodact  that  qualified 
under  FDA  guidelines  as  being  "low 
cholesterol."  In  addition,  a  guidebook 
was  offered  either  free  or  at  nominal 
charge. 

To  compute  the  changes  in  natrierrt 
intakes  for  consuaacts  that  resulted 
during  this  study  a  fo«r-step  method 
was  used: 
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(1)  Identify  products  with  a  significant 
market  share  change. 

(2)  Estimate  the  number  of  shelf 
labeled  and  unlabeled  products  in  each 
significant  product  category  and  the 
market  share  changes  in  each  product 
category  from  unlabeled  to  labeled. 

(3)  Compute  estimated  changes  in 
consumption  of  food  from  SDA 
categories  by  using  the  "Continuing 
Survey  of  Food  Intakes  by  Individuals 
(CSFII)."  and  SDA  results. 

(4)  Estimate  changes  in  nutrient 
intakes  from  product  share  changes  and 
extrapolate  changes  to  the  U.S. 
population  (Ref.  241. 

Table  12  shows  the  estimated  nutrient 
changes  (Ref.  24): 

Table  12.— Estimated  Changes  in  Nu- 
trient Intakes  From  the  "Market 
Study" 


Men 

Women 

Change  in  fat  intake: 

Grams 

Percent 

Change  m  saturated  fat  intake: 
Grams 

-1.49 
-1.4 

-0.48 
-1.3 

-0.42 
-0.1 

-0.67 
-1.1 

-0.16 

Percent 

-0.7 

Change  in  cholesterol  intake: 

Milligrams 

Percerrt 

-0.26 
-0.1 

JMI 


This  estimate  may  be  construed  to  be 
a  reasonable  underestimate  of  the 
changes  consumers  are  expected  to 
make  for  the  following  reasons:  (1)  The 
SDA  experiment  did  not  cover  as  much 
of  the  nutritional  profile  as  will  be 
covered  by  the  1990  amendments:  (2) 
Not  all  food  products  were  covered  by 
the  SDA  study;  (3)  Consumer  awareness 
and  concern  for  total  and  saturated  fat 
has  increased  since  that  study  was  done 
(1988)  and  will  likely  continue  to 
increase  over  the  next  20  years  for 
which  benefits  are  estimated;  (4)  No 
reformulation  was  likely  to  take  place 
for  this  small  market;  and  (5)  No 
estimate  was  made  for  substitutions 
between  products  (e.g..  potatoes  to  rice). 

However,  there  are  some  reasons  that 
drive  this  estimate  to  overstate  change, 
particula  iy.  First,  because  this 
information  was  in  the  form  of  shelf 
"flags"  as  opposed  to  nutrition  panel 
information  on  the  back  of  packages, 
consumers  are  more  likely  to  be  drawn 
to  this  type  of  labeling  instead  of  new 
information  on  the  backs  of  labels. 
However,  the  effect  may  be  mitigated  if 
firms  choose  to  voluntarily  use  such 
:  atritional  "highlight"  flags  as  an 
ext  insion  of  nutrition  labeling.  Also,  the 
dllowance  of  health  claims  on  the  front 
jf  the  package  may  tend  to  simulate  the 
iffect  of  yhelf  flags. 


Secondly,  no  net  effects  of  dietary 
changes  were  estimated.  For  example,  if 
consumers  decreased  their  intake  of 
milk  to  lower  fat  intake  and  replaced  it 
with  apple  juice,  this  might  cause  a 
calcium  deficiency  and  increased  risk  of 
osteoporosis.  These  net  effects  are 
complicated  because  of  the 
extraordinarily  large  number  of  risk 
items  associated  with  any  food. 

Thirdly,  this  study,  when  applied  to 
the  entire  population  over  20  years, 
assumes  that  the  purchase  behavior 
shifts  observed  in  the  SDA  study  will  be 
permanent.  In  fact,  many  studies  have 
noted  transitory  shifts  in  behavior  in 
response  to  new  information. 
Nonetheless,  as  diet/health  links  are 
strengthened  in  the  next  20  years  and 
awareness  of  these  links  increases.  FDA 
expects  that  these  behavioral  shifts  will 
be  lasting.  Finally  the  nutritional 
benefits  are  extrapolated  to  the  U.S. 
population  using  a  baseline  for 
nutritional  consumption  that  is  derived 
from  1988  data.  If  in  fact,  there  is  a  trend 
toward  better  diets,  and  to  the  extent 
that  the  trend  continues  independently 
of  labeling  changes,  then  this 
extrapolation  will  tend  to  overstate 
benefits. 

The  fact  that  this  model  neither 
allowed  for  substitutions  between 
products  nor  calculated  the  net  effect  of 
all  dietary  components  has  been 
discussed  as  leading  to  either  an 
overestimate  or  an  underestimate  of 
benefits.  One  problem  that  occurs  now 
with  substitutions  between  products  is 
that  some  products  as  a  category  are 
almost  entirely  unlabeled.  Putler  and 
Frazao  (1991)  find  that  women  trying  to 
decrease  their  level  of  fat  simply  traded 
one  source  of  fat  for  another  between 
food  groups  (Ref  25).  The  product 
groups  that  were  added  included  the 
largely  unlabeled  dairy  products  and 
food  fats  and  oils.  Thus,  labeling  of  all 
food  products  will  mitigate  this  problem. 

In  terms  of  the  net  effects  of  product 
substitutions,  FDA  believes  that  fat. 
saturated  fat.  and  cholesterol 
consumption  changes  are  likely  to  have 
the  largest  nutritional  impact  on  health. 
Furthermore,  health  messages  will  be 
regulated  such  that  no  claim  may  be 
made  unless  the  food  is  within  the 
boundaries  for  a  healthy  food  in  several 
aspects,  i.e..  saturated  fat,  total  fat, 
cholesterol,  and  sodium.  Content  claims 
require  disclosure  of  "negative  nutrients 
in  high  amounts  in  close  proximity  to  the 
claim  and  claims  are  prohibited  if  the 
food  contains  'negative  nutrients'  in  high 
amounts."  It  is  imlikely  that  consumers 
switching  to  avoid  consuming  too  much 
of  the  primary  negative  nutrients  will 
encounter  gross  health  effects  from 
consuming  different  nutrients  in  an 


alternate  food  that  would  offset  the 
benefit  of  reducing  consumption  of  the 
primary  negative  nutrients.  Thus,  while 
there  may  be  some  net  effects  that 
decrease  benefits  as  estimated,  this 
e^ect  is  likely  to  be  minimal. 
Furthermore,  as  consumers  become 
more  knowledgeable  over  time  about 
the  diet/health  link,  they  are  likely  to 
make  even  more  judicious  diet 
substitutions. 

b.  Estimation  of  changes  in  health 
states.  The  next  step  in  estimating 
benefits  is  to  establish  the  link  between 
changes  in  nutrient  intakes  and 
reductions  in  the  probabilities  of 
disease.  Because  this  estimate  focused 
solely  on  changes  in  total  fat,  saturated 
fat,  and  dietary  cholesterol,  health 
changes  are  only  estimated  for  CHD  and 
cancer.  A  computer  model,  developed 
by  Dr.  Warren  Browner  for  DHHS.  has 
been  used  to  estimate  the  relationship  of 
changes  between  intake  of  fat  and 
dietary  cholesterol  and  changes  in 
cancer  and  CHD  (Ref  26). 

This  model  estimates  the  number  of 
cases  and  deaths  of  CHD  and  breast 
cancer,  prostate  cancer,  and  colon/ 
rectal  cancer  for  a  10-year  period.  The 
model  is  divided  by  age  group,  race,  and 
sex  and  computes  the  expected 
difference  in  rates  of  death  from  all 
causes  and  death  from  CHD  and  the 
three  cancers.  Cancer  is  affected  by 
intake  of  total  fat  and  is  assumed  to 
have  a  10-year  latency. 

For  CHD,  relative  risks  are  based  on 
logistic  regression  coefficients  obtained 
from  the  Multiple  Risk  Factor 
Intervention  Trial  (MRFTT)  and 
Framingham  studies,  which  specify  the 
change  in  CHD  resulting  from  a  change 
in  the  level  of  serum  cholesterol  (Ref  27 
and  41).  Serum  cholesterol  changes 
occur  as  a  result  of  changes  in  the  intake 
of  dietary  cholesterol  and  saturated  fat 
with  a  2-year  lag.  These  changes  are 
predicted  by  the  Hegsted  equation  (Ref. 
28).  Finally,  changes  in  health  states  for 
both  diseases  were  predicted  for  the 
next  20  years. 

There  are  factors  in  the  estimation  of 
health  effects  that  lead  to  both 
underestimates  and  overestimates. 

i.  Underestimates.  Consumers' 
increased  knowledge  of  the  ingredient 
and  nutrient  composition  of  foods  is 
expected  to  lead  manufacturers, 
particularly  those  who  are  not  now 
providing  nutrition  information  and  who 
can  make  low  cost  reformulations,  to 
reformulate  their  products  to  make 
"healthier"  products.  An  indirect  benefit 
may  thus  arise  as  some  consumers,  who 
do  not  search  for  nutrition,  inadvertently 
obtain  healthier  (reformulated)  food. 
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alternate  food  that  would  offset  the 
benefit  of  reducing  consumption  of  the 
primary  negative  nutrients.  Thus,  while 
there  may  be  some  net  effects  that 
decrease  benefits  as  estimated,  this 
e^ect  is  likely  to  be  minimal. 
Furthermore,  as  consumers  become 
more  knowledgeable  over  time  about 
the  diet/health  link,  they  are  likely  to 
make  even  more  judicious  diet 
substitutions. 

b.  Estimation  of  changes  in  health 
states.  The  next  step  in  estimating 
benefits  is  to  establish  the  link  between 
changes  in  nutrient  intakes  and 
reductions  in  the  probabilities  of 
disease.  Because  this  estimate  focused 
solely  on  changes  in  total  fat,  saturated 
fat.  and  dietary  cholesterol,  health 
changes  are  only  estimated  for  CHO  and 
cancer.  A  computer  model,  developed 
by  Dr.  Warren  Browner  for  DHHS,  has 
been  used  to  estimate  the  relationship  of 
changes  between  intake  of  fat  and 
dietary  cholesterol  and  changes  in 
cancer  and  CHD  (Ref.  26). 

This  model  estimates  the  number  of 
cases  and  deaths  of  CHD  and  breast 
cancer,  prostate  cancer,  and  colon/ 
rectal  cancer  for  a  10-year  period.  The 
model  is  divided  by  age  group,  race,  and 
sex  and  computes  the  expected 
difference  in  rates  of  death  from  all 
causes  and  death  from  CHD  and  the 
three  cancers.  Cancer  is  affected  by 
intake  of  total  fat  and  is  assumed  to 
have  a  10-year  latency. 

For  CHD,  relative  risks  are  based  on 
logistic  regression  coefficients  obtained 
from  the  Multiple  Risk  Factor 
Intervention  Trial  (MRFTT)  and 
Framingham  studies,  which  specify  the 
change  in  CHD  resulting  from  a  change 
in  the  level  of  serum  cholesterol  (Ref.  27 
and  41).  Serum  cholesterol  changes 
occur  as  a  result  of  changes  in  the  intake 
of  dietary  cholesterol  and  saturated  fat 
with  a  2-year  lag.  These  changes  are 
predicted  by  the  Hegsted  equation  {Ref 
28).  Finally,  changes  in  health  states  for 
both  diseases  were  predicted  for  the 
next  20  years. 

There  are  factors  in  the  estimation  of 
health  effects  that  lead  to  both 
underestimates  and  overestimates. 

i.  Underestimates.  Consumers' 
increased  knowledge  of  the  ingredient 
and  nutrient  composition  of  foods  is 
expected  to  lead  manufacturers, 
particularly  those  who  are  not  now 
providing  nutrition  information  and  who 
can  make  low  cost  reformulations,  to 
reformulate  their  products  to  make 
"healthier"  products.  An  indirect  benefit 
may  thus  arise  as  some  consumers,  who 
do  not  search  for  nutrition,  inadvertently 
obtain  healthier  (reformulated)  food. 


Many  ^ahh  cofiditiojis  besides  CHD 
and  cancET  may  be  unproved  as  a  r«s»h 
of  nutrition  iabetkvg.  Examples  inclade 
osteoporosis,  hypertension,  obesity,  and 
diabetes. 

ii.  Overestimates.  Use  of  the  Hegsted 
equation  may  overestimate  the  possible 
redaction  of  CtiD.  Recent  results 
indicate  thai  Hegsted  may  have 
overestimated  the  effect  ef  dietary 
cholesterol  on  senm  choiesterol  by  a 
factor  of  between  three  or  four  (Ref  2S). 

Many  of  the  provisions  of  the 
ingrecii«nt  tabeiitif  re^tatiofw  are 
drrscted  al  food  mgredient  sensitin'ties 
such  as  the  provwen  regwrding 
caseinate  in  "nondairy'*  products. 

Table  13  presents  the  numbers  of 
cases  and  deaths  from  cancer  and  CHD 
that  are  predicted  to  be  avoided  as  a 
result  of  the  1990  amendments  aver  a  20 
year  period: 

*►  ■' 
TAStx  13.— Estimated  Health 

Effects  » 


TA8t£  14.— Average  Meciical  Care 
Costs 


(Ovef  28  Yearsf 

Cases  abided 

I 
Total  annuat  cases 

CafM»r _.. 

CHO_ _ 

r^att'T  inlrtnit 

35,T7» 

4,02& 

r2.9<ff 

80,930 

500,00a 

5M.00B 

Life-years  gaiaeA 

L...._. 

'  Uses  lagtlmes  ef  2  and  10  years  ter  ttie  occur- 
rence ot  GHO  and  cancer,  respecftvety  (iotlov.m9^  a 
diet  change. 

c  Valuotioa  of  health  state  changes. 
In  order  to  facilitate  comparison  of  the 
costs  of  kapU^mentin;^  the  1900 
amendnents.  the  chants  in  health 
states  (benefits)  wiU  be  valued  Lb 
dollars.  These  estimates  are  valued 
using  several  separate  techni«)ues  which 
reflect  different  a'Ssoo^ions  about  how 
to  estiatate  cedactioas  in  the  probabihty 
of  early  deaths.  Tagether  Ihey  provide  a 
range  for  ti6e  benefits  of  the  1980 
amerMtmeotft. 

i.  Medical  care  costs.  MecKca(  care 
costs  are  cash  outlays  for  the  costs  of 
medical  care  fcases^.  The  figures 
presented  here  overstate  the  true 
reduction  in  such  costs  as  the  costs  of 
competing  Hhiesses  are  not  subtracted. 
Thai  is,  even  though  cancer  or  CHD  may 
be  avoided,  another  disease  may  occtu' 
such  that  only  rtet  savings  shouW  be 
'    reported.  Because  costs  of  average  cases 
of  aH  other  kinds  of  disease  are  not  verjr 
meaningful,  gross  average  medical  care 
cost  savings  are  reported  ta  Table  14 
below  (Ref  24): 


{      MM 

I 

VtWwwW 

CHO 

ProftUite  con^M...               ,  < 

I     20.8M 

34.241 
31.782 

Colon/rectum  caneai_. 

24,0f»S 

2f>9()3 

App^rmg  these  figures  to  the 
discounted  (5  p^^rcent)  total  number  of 
cases  to  be  avctded  over  the  20- year 
period  joeldt » lalat  of  9iA  biltion 
saved, 

ii.  Wilfingncss-to-pay  estimates. 
Avoided  medical  care  costs  undervalue 
the  tone  benefits  of  a  beahh  care 
regulatien  because  they  do  irat  tnchide 
productivity  k^eses  or  paat  and  saffering 
losses.  A  more  inclusive  method  of 
valuing  these  losses  is  to  estimate  the 
amount  people  ace  wiUtng-to-pay  to 
reduce  risk.  The  williagness-to-pay 
estimates  in  this  section  are  values  that 
consumers  and  workers  place  on  risk 
reduction^  This  is  different  from  values 
people  place  on  label  information, 
which,  as  discussed  earlier,  we  were 
unabfe  to  directly  estimate. 

Willingness-to-pay  studies  have  been 
done  for  a  variety  of  risk  situations 
including  wage  c^fferentials  between 
high  and  low  risk  }obs.  use  of  seat  belts 
to  reduce  risk  and  contingent  valuation 
surveys.  These  studies  refVect  the  fact 
that  pcopte  ittotiwely  make  decisions  to 
accept  or  avoid  some  incremental 
amount  of  risk  such  as  choosing 
between  buyiTig  an  au-tomobile  or  a 
motorcycle,  ctimi«ng  mountains  or 
playing  softball  or  being  a  policeman 
versus  being  a  secretary.  These 
dectsions  may  either  increese  or 
decrease  risk. 

The  results  of  these  studies  have  often 
been  mislabeled  as  "vahte  of  Ule" 
estimatsft  Tbcae  estimates  represent  not 
the  value  of  a  life,  but  only  the  value  of 
a  reduction  in  the  statistical  risk  of 
death.  Thus,  it  is  incorrect  ts  say  that  if 
a  person  values  a  T  in  lOQ  risk,  reduction 
at  $10,000,  then  that  person's  Kfe  is 
vabed  at  fl, 000,000  fSno,000/.OT).  It  will 
matter,  for  e%amp\v.  whether  the 
marginal  risk  is  »  rednetitm  from  100/ 
100  to 9B/We.  ar  from  2/l0»to  l/lOO. 

Consequently,  statistical  wfllingness- 
to-pay  figures  must  be  understood  to 
refJecl  onfy  estimated  valties  of  maiginal 
changes  in  the  risk  of  death.  It  should 
also  be  pointed  ©ef  that  the  wrllingrtess- 
to-pay  figares  used  here  wiB  be  apphed 
to  changes  in  risk  (from  estimated 
consumer  behavior  changes)  which 
places  additional  uncertainty  on  these 
numbers. 


Aiwljrsts  have  not  reached  a 
consensus  on  the  best  method  of 
applying  a  wiUingncsS'lo-pey  esrimale 
to  value  changes  in  health  states.  The 
studies  mentioned  above  examine 
consumers'  and  werkers*  wilfinpiess-to- 
pay  to  reduce  risk  iw  various  situatiorw, 
from  dying  iimnedValety  of  inivry  H> 
dying  a(  cancer  at  oM  age.  Some 
analysts  apf^  a  mean  fvgvre  to  vulne 
the  preventioTi  of  parly  death,  others 
believe  it  is  impartarH  to  consider  only 
the  likety  remeining  mnwber  of  Kfe- 
years.  Thas,  this  auehfsn  wiH  present 
both  figures. 

(a)  Remaining  Hfe-jears  apprvach. 
The  remaining  We-years  approach 
calculates  a  discounted  vafae  per  tffc- 
year  saved  from  mean  values  of 
willrngness-to-pay  to  reduce  the  risk  of 
death.  Acconfing  to  anafysts  who  favor 
this  .iew.  "•  *  •  statistics  about  life 
expectancy  tell  ns  a  great  deal  more 
than  do  stupefying  tatties  of  death." 
That  is.  rt  is  the  length  of  Kfe  that  is 
considered  important,  since  d^'ing  of  a 
heart  attack  al  age  80  n  posited  to  be  of 
less  societal  concern  than  dying  in  a  car 
accident  at  age  35.  Use  of  these  values, 
life-years  saved,  implies  that  it  is  worth 
more  to  society  to  save  60  years  of  life 
than  5  years  of  Kfe. 

In  their  study.  RTI  used  the  relatively 
conservative  value  of  $1.5  million  for  the 
wiHin^ess-to-pay  figure.  Using  the 
expected  discounted  life-years 
remaining  from  age  40.  and  a  discuunl 
value  of  5  percent,  a  value  of  $89,074  per 
life-year  saved  is  derived.  Combining 
this  figure  with  the  discounted  number 
of  life-years  saved  pradaces a  benefits 
estinate  of  S3.6  billio*  (S7.2  billiou  if 
$3.0  miUion  is  used  for  the  wiUingness- 
to-pay  figure  as  is  done  in  the  next 
section).  If  benefits  are  discounted  al  13 
percent  (for  companson  purposes, 
analytical  costs,  which  extend  into  the 
future,  were  also  discounted  at  10 
perceni).  beaefits  becsoie  S3.1  billion. 
Benefits  do  not  decUae  rapidly  with 
discount  rates  as  the  original  value  nf 
life  estimate  is  unchanged  and  fewer 
discounted  remaining  years  at  life  is 
offset  with  a  higher  vahie  per  year. 

Benefit  estimates  in  each  year  are 
discounted  back  to  the  time  of  this 
decision  because  chan^jes  m  risk  for 
CHD  and  cancer  appear  at  drfferent. 
distant  points  in  time.  The  Ofiice  of 
Technology  Assessment  has  noted  that 
health  benefits  should  be  discounted, 
other  things  equaL  because  people 
prefer  health  benefets  today  rather  than 
at  a  future  time  {Re£  31).  By  d»3cotiDt4n« 
these  health  effects  to  the  present  time, 
the  valoe  that  consuaiers  place  today  rni 
future  benefits  may  be  estimated. 
Furthermore,  it  is  necessary  to  discount 
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benefits  in  order  to  be  able  to  compare 
them  to  costs.  The  higher  the  discount 
rate  used,  the  lower  the  discounted 
health  benefits. 

(b)  Mean  value  approach.  The  mean 
value  approach  is  an  alternative 
approach  which  applies  a  mean  value  to 
all  early  deaths,  without  regard  to  the 
average  remaining  years  of  life.  As  this 
approach  is  based  on  revealed  market 
data,  it  avoids  a  problem  of  the  former 
approach  in  that  little  empirical 
evidence  is  available  to  estimate  how 
consumers  value  changes  in  risk  for 
remaining  life-years. 

Furthermore,  some  studies  have 
estimated  willingness-to-pay  values  for 
reductions  in  risk  of  death  as  high  as 
S8.5  million  (Ref.  32).  For  this  approach, 
FDA  has  conservatively  doubled  RTls 
estimate  and  used  $3.0  million. 
Combining  the  discounted  number  of 
eariy  deaths  (7.027)  with  a  value  of  $3.0 
million  per  early  death  avoided 
produces  a  benefit  estimate  of  $21 
billion  ($10.5  billion  if  $1.5  million  is 
used  for  the  willingness-to-pay  figure  as 
is  done  in  the  previous  section). 

FDA  realizes  the  range  of  values 
presented  for  estimating  the  benefits  of 
reducing  risks  to  health  derive  from 
different  methodologies  appearing  in 
economic  literature.  It  is  not  clear 
whether  either  methodology  is 
inherently  preferable  either  in  general  or 
for  this  particular  set  of  regulations. 
FDA  requests  comments  as  to  either  the 
appropriate  measure  to  use  to  value 
reductions  in  health  risks  or  whether  it 
is  appropriate  to  use  both  in  a  range,  as 
has  been  done  here. 

As  has  been  noted  throughout,  FDA 
believes  that  the  estimate  of  the  health 
gains  derived  from  the  SDA  study  is 
probably  an  underestimate.  The  two 
primary  reasons  for  this  belief  are  the 
fact  that  no  reformulation  took  place 
during  the  SDA  study  and  the 
quantification  of  early  death  benefits 
leave  out  quality  of  life  gains  from  fewer 
cases  of  CHD  and  cancer.  Each  case  of 
cancer  and  CHD  that  does  not  result  in 
early  death  still  tremendously  reduces 
the  quality  of  life  for  both  the  afflicted 
and  those  around  them. 

d.  Perfect  diet  study.  In  addition  to 
estimating  the  benefits  that  derived  from 
consumers  behavior  change,  RTI 
estimated  the  improvement  in  risk  that 
would  obtain  if  all  consumers  were  to 
eat  a  "perfect"  diet.  A  perfect  diet  is 
defined  as  the  average  consumer 
consuming  over  time  the  DRV  for  fat, 
saturated  fat.  and  cholesterol.  This 
estimate  represents  a  baseline  of 
benefits  which  could  be  derived  from  a 
diet  change  made  by  U.S.  consumers, 
particularly  affecting  their  rates  of 
cancer  and  CMD.  Although  not  an 


estimate  of  benefits  of  nutrition  labeling, 
the  estimates  provided  in  this  section 
help  to  give  perspective  to  the  benefits 
obtained  from  food  labeling.  Other 
health  improvements  which  might  take 
place  from  a  diet  change  include 
diabetes,  hypertension,  osteoporosis, 
and  obesity.  These  changes  are 
expected  to  produce  small  health 
benefits  relative  to  CHD  and  cancer 
reductions.  These  risk  improvements 
will  be  partially  obtained  by  FDA's 
current  effort  on  the  1990  amendments 
and  may  be  further  obtained  by  FDA's 
or  any  other  organization's  efforts  to 
influence  the  nutritional  intake  of  the 
U.S.  diet. 

To  estimate  current  nutrient  intakes, 
information  on  U.S.  consumption  data 
was  obtained  from  the  1987  Nationwide 
Food  Consumption  Survey  (MFCS),  a 
self-reported  food  intake  survey 
conducted  by  USDA.  Next,  average 
DRVs  were  compared  with  actual 
average  intakes  to  estimate  the 
maximum  potential  change  in  nutrient 
intake.  Using  the  same  methodology  to 
extrapolate  changes  in  cancer  and  CHD 
that  was  used  in  the  benefits  estimation, 
it  is  estimated  that  725,000  cases  of 
cancer  and  CHD  are  potentially 
avoidable  by  U.S.  consumers  over  the 
next  20  years. 

All  of  the  health  effects  avoided  from 
consumers  eating  the  DRVs  for  fat, 
saturated  fat,  and  cholesterol  are  shown 
in  Table  15  below: 

Table  15.— Maximum  Health  Benefits 
From  Diet  Improvement  '  Over  20 
Years 

Cases  of  CHO  and  cancer  avoided 725,155 

Deaths  avoided 308.366 

Life-years  gained 2.280,549 

■  Uses  lagtimes  of  2  and  10  years  for  the  occur- 
rence of  CHO  and  cancer  respectively  foHowing  a 
diet  change. 

Table  15  showed  the  maximum 
possible  benefits  from  dietary  changes 
of  all  foods  U.S.  consumers  eat. 
However,  because  the  1990  amendments 
point  only  to  FDA  regulated  products, 
this  maximum  change  is  adjusted 
downward  to  exclude  changes  in  the 
consumption  of  meat  and  poultry,  since 
labels  for  those  products  are  not 
affected.  Meat  and  poultry  represent  33 
percent  of  total  fat  intake  for  men  and  30 
percent  for  women,  and  this 
consumption  is  assumed  to  remain 
unchanged. 


Table  16.— Maximum  Health  Benefits 
From  Diet  Changes  '  FDA  Regulat- 
ed Foods  Only  (20  Years) 

Cases  of  cancer  and  CHD  avoided 503.448 

Deaths  avowted , 212,596 

Ufe-years  gair>ed 1.565,350 

■  Uses  lagtimes  of  2  and  10  years  for  the  occu*- 
rence  of  CHD  and  cancer  respectively  following  a 
diet  change. 

The  numbers  presented  in  Table  16 
may  seem  small  relative  to  the  overall 
rates  of  cancer  and  CHD  in  this  country. 
CHD,  for  example,  claims  over  500.000 
lives  per  year  and  cancer  approximately 
514,000  per  year  (Ref.  33).  However, 
there  are  many  reasons  that  food 
labeling  will  only  make  a  relatively 
small  impact  on  these  numbers.  First, 
only  small  percentages  of  consumers 
change  their  behavior  in  response  to 
new  information.  Secondly,  deaths 
avoided  are  net  after  subtracting 
increased  deaths  from  other  causes. 
That  is,  if  someone  is  saved  from  dying 
from  CHD,  he/she  may  die  eariy  from 
something  else.  Thirdly,  there  are 
competing  causes  for  these  diseases. 

For  cancer.  Doll  and  Peto  estimate 
that  approximately  35  percent  of  all 
cancers  are  related  to  diet  (Ref.  34).  Yet 
there  are  many  other  dietary  factors 
besides  fat  which  caus^  cancer,  such  as 
natural  carcinogens  and  carcinogens 
produced  by  storage  or  cooking. 
Similarly,  CHD  has  multiple  causes 
outside  of  fat  intake,  including  genetic 
factors,  smoking,  and  diabetes. 

i.  Consumer  behavior.  The  numbers  of 
life-years  that  might  be  gained  from  a 
better  diet  are  large,  but  nutrition 
competes  with  other  food  attributes  in 
determining  consumer  purchases.  Taste, 
convenience,  appearance,  brand  name, 
and  price  are  all  important  in  the 
decision.  It  is  estimated  that 
approximately  45  percent  of  all 
consumers  are  actually  aware  of  labels, 
read  them,  and  understand  them.  This 
estimate  is  calculated  from  various 
consumer  studies  of  label  awareness  as 
shown  in  table  17  below. 

Table  17.— Calculation  of  Decision 
Probabilities  •  Probabiuty 

Being  aware 0.76 

Looking  for  label  conditional  on  being 

aware 0.85 

Reading  label  corxlitional  on  looking 0.92 

Understanding  the  label  conditional  on 

having  read  the  lat>el 0.76 

Probability  of  being  aware,  readirtg  and 

urxlerstanding  labels »0.45 

•  Ref.  24. 

*  Obtained  t>y  multiplying  the  above  probabilities. 

However.  FDA  does  not  assume  that 
45  percent  of  all  consumers  will 
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Table  16.— Maximum  Health  Benefits 
From  Diet  Changes  '  FDA  Regulat- 
ed Foods  Only  (20  Years) 

Cases  of  cancer  and  CHD  avo4ded 503.448 

Deaths  avwded ,. 212.596 

Ufe-years  gained 1,565,350 

■  Uses  lagtimes  of  2  and  10  years  for  the  occu*- 
rence  of  CHD  and  cancer  respectively  following  a 
diet  change. 

The  numbers  presented  in  Table  16 
may  seem  small  relative  to  the  overall 
rates  of  cancer  and  CHD  in  this  country. 
CHD,  for  example,  claims  over  500.000 
lives  per  year  and  cancer  approximately 
514,000  per  year  (Ref.  33).  However, 
there  are  many  reasons  that  food 
labeling  will  only  make  a  relatively 
small  impact  on  these  numbers.  First, 
only  small  percentages  of  consumers 
change  their  behavior  in  response  to 
new  information.  Secondly,  deaths 
avoided  are  net  after  subtracting 
increased  deaths  from  other  causes. 
That  is,  if  someone  is  saved  from  dying 
from  CHD,  he/she  may  die  early  from 
something  else.  Thirdly,  there  are 
competing  causes  for  these  diseases. 

For  cancer,  Doll  and  Peto  estimate 
that  approximately  35  percent  of  all 
cancers  are  related  to  diet  (Ref.  34).  Yet 
there  are  many  other  dietary  factors 
besides  fat  which  caus^  cancer,  such  as 
natural  carcinogens  and  carcinogens 
produced  by  storage  or  cooking. 
Similarly,  CHD  has  multiple  causes 
outside  of  fat  intake,  including  genetic 
factors,  smoking,  and  diabetes. 

i.  Consumer  behavior.  The  numbers  of 
life-years  that  might  be  gained  from  a 
better  diet  are  large,  but  nutrition 
competes  with  other  food  attributes  in 
determining  consumer  purchases.  Taste, 
convenience,  appearance,  brand  name, 
and  price  are  all  important  in  the 
decision.  It  is  estimated  that 
approximately  45  percent  of  all 
consimiers  are  actually  aware  of  labels, 
read  them,  and  understand  them.  This 
estimate  is  calculated  from  various 
consumer  studies  of  label  awareness  as 
shown  in  table  17  below. 

Table  17.— Calculation  of  Decision 
Probabilities  '  Probabiuty 

Being  aware 0.76 

Looking  for  label  conditional  on  l>eing 

aware 0.85 

Reading  label  conditional  on  looking 0.92 

Understanding   tfie   label  conditioruil  on 

having  read  the  lat>el 0.76 

Probability  of  bemg  aware,  readirtg  and 

ufKlerstanding  lat>els »0.45 

•  Ref.  24. 

*  Obtained  t>y  multiplying  the  alx>ve  probatxlities 

However.  FDA  does  not  assume  that 
45  percent  of  all  consumers  will 


presently  change  their  purchase 
behavior  as  a  result  of  revised  labels.  As 
nutritional  awareness  expands,  the  very 
small  percentages  of  nutrient  changes 
estimated  in  the  SDA  study  (around  1 
percent]  should  increase  as  the  number 
of  interested  consumers  increases. 

VI.  Options  Considered 

Because  much  of  the  1990 
amendments  is  very  prescriptive.  FDA 
has  very  little  flexibility  to  develop 
options  other  than  with  respect  to  the 
compliance  period  and  other  options  as 
noted  below.  Most  of  the  options 
summarized  below  and  many  others  of 
less  benefit-cost  import  are  also 
discussed  in  the  preambles  to  the 
various  rules. 

A.  Compliance  Period  Options 

The  primary  cost  option  alters  the 
amount  of  time  firms  have  to  comply 
with  mandatory  nutrition  labeling  and 
other  labeling  requirements  that  become 
effective  at  the  same  time.  The  1990 
amendments  allow  the  Secretary  to 
delay  the  effective  date  for  nutrition 
labeling,  nutrient  content  claims,  serving 
sizes,  and  health  claims  for  up  to  1  year 
if  he  finds  that  compliance  with  these 
provisions  would  cause  undue  economic 
hardship.  The  following  discussion  will 
provide  information  on  the  options  of 
extending  the  proposed  6-month 
compliance  period  an  additional  6 
months  (1-year  compliance  period)  and  1 
year  (a  compliance  period  of  18  months). 

The  first  option  reviewed  by  FDA  is  to 
extend  the  compliance  period  for 
mandatory  nutrition  labeling,  etc.  to  1 
year  (a  6-month  extension).  Because  the 
length  of  th.     impliance  period  affects 
all  cost  categories,  except  analytical 
costs,  extending  the  compliance  period 
would  result  in  significant  savings.  The 
discounted  costs  of  this  option  would  be 
$896  million  (5  percent  discount  rate). 
This  amounts  to  a  savings  of 
approximately  S644  million.  If 
discounted  at  10  percent,  the  costs 
would  be  $872  with  a  savings  of  $668 
million. 

The  second  option  available  to  FDA, 
extending  the  compliance  period  for 
mandatory  nutrition  labeling,  etc.  to  18 
months  (a  1-year  extension),  would 
result  in  a  savings  of  $835  million.  Total 
discounted  costs  of  this  option  are 
estimated  to  be  $705  million  (5  percent 
discount  rate). 

The  1990  amendments  do  not  allow 
the  Secretary  the  option  of  allowing  all 
label  changes  to  be  effective  at  once 
(i.e..  delay  the  implementation  of 
ingredient  labeling  changes  until 
nutrition  labeling  regulations  are  final). 
Nor  is  it  possible  to  extend  the 
compliance  period  beyond  18  months. 


Extending  the  compliance  period 
would  also  reduce  costs  to  food  service 
establishments  by  allowing  firms  to 
incorporate  mandated  menu  changes 
with  normally  scheduled  changes. 
However.  FDA  has  no  information  to 
quantify  the  reduction  caused  by 
extending  the  compliance  period. 
Therefore,  any  comments  suggesting  an 
extension  of  the  compliance  period  for 
these  provisions  should  include 
information  as  to  the  value  to 
restaurants  and  other  food  service 
establishments  of  extending  the 
compliance  period  for  these  actions. 

Table  18  shows  the  costs  and  benefits 
of  each  of  the  above  options.  Benefits 
will  decline  by  a  maximum  2.4  percent 
with  each  additional  6  months  extension 
of  time  to  comply,  depending  on  how 
much  relabeling  were  to  take  place 
during  that  period.  Benefits  decline  only 
because  of  discounting  (2.4  percent).  All 
benefits  will  be  obtained  despite  the 
compliance  deadlines.  However, 
because  benefits  today  are  preferred  to 
benefits  tomorrow,  giving  firms  more 
time  to  comply  with  labeling  will  delay 
benefits  and  reduce  them  by  the 
discount  rate.  In  fact,  this  is  only  true 
because  of  the  finite  20-year  horizon. 
Benefits  will  decline  slightly  if  labeling 
is  delayed  as  more  cases  should  be 
prevented  over  an  infinite  timespan. 

Table  18.— Estimated  Costs  of  the 
COMPUANCE  Options  '  (in  Miluons 
OF  Dollars  Over  20  Years) 


Optioni 

OptionZ 

Option3 

Cost  type 

6 
months 

12 
months 

18 
months 

Mandatory  labeling: 
Administrative    

177 
195 
862 
306 

93 

195 

600 

8 

70 

Analytical  

195 

Printing 

436 

Invefitory 

4 

Tow...- 

Benefits  * 

1,540 
3,600 

896 

3.513 

705 
3,429 

'  Excludes  vokjntary  labeling  of  raw  fruit,  vegeta- 
bles, and  fish. 

2  Estimate  based  on  lile-years  saved.  Excludes  reg- 
ulation of  restaurant  menus. 


B.  Options  for  Ingredients  Labeling 
Provisions 

FDA  considered  options  for  each  of 
the  provisions  listed  in  the  ingredients 
document  that  were  not  required  by  the 
1990  amendments.  Many  of  the  options 
considered  required  more  extensive 
labeling  (e.g..  source  labeling  for 
sweeteners).  FDA  rejected  these  options 
where  there  appeared  to  be' no  market 
failure.  The  most  important  option 
rejected  is  the  elimination  of  "and/or" 
labeling  for  fats  and  oils.  Because 
mandatory  nutrition  labeling  allows 


consumers  to  discover  the  nutrients  in 
the  products  they  consume,  the  need  to 
eliminate  "and/or"  labeling  for  fats  and 
oils  became  irrelevant.  Furthermore, 
because  all  mandatory  ingredients  in 
standardized  foods  must  now  be  listed, 
FDA  will  consider  altering  current  food 
standards  policy. 

C.  Options  for  Percentage  Juice  Labeling 
Provisions 

In  the  proposed  regulation  for 
percentage  juice  labeling,  different 
options  were  considered  to  define  the 
amount  of  modification  that  could  be 
made  to  the  juice  counted  in  the 
percentage  juice  statement.  If  the  juice 
has  been  modified  in  any  way  other 
than  concentrating  it.  it  may  not  be 
counted  in  the  "contains  x  percent 
juice"  statement.  For  example,  if  the 
color  is  removed  from  grape  juice  and 
the  resulting  modified  juice  is  added  to  a 
blend  of  other  juices,  it  would  not  be 
counted  as  adding  to  the  total 
percentage  juice.  The  more  tightly 
"modification"  is  defined,  the  less 
incentive  to  modify  the  juice.  It  is  not 
clear  how  juice  products  will  be  affected 
by  this  proposal,  but  other  options  for 
the  definition  of  "modification"  might 
allow  more  modification  and  still  be 
counted  as  juice  in  the  percentage 
statement. 

D.  Options  for  Voluntary  Labeling  of 
Raw  Produce  and  Seafood 

In  the  voluntary  labeling  of  raw  fruit, 
vegetables,  and  fish.  FDA  has  chosen 
the  option  of  allowing  virtually  any 
format  to  comply  with  this  labeling.  For 
sampling  to  determine  compliance,  one 
option  considered  was  to  include  only 
large  supermarkets  with  sales  of  $2 
million  or  more  (approximately  31.000 
stores).  This  would  have  allowed  the 
labeling  to  reach  at  least  80  percent  of 
the  population.  By  including  firms  under 
$2  million,  an  additional  6.6  percent  of 
the  population  is  reached  by  including 
an  additional  68.000  stores.  This 
increases  discounted  costs  over  a  20- 
year  period  from  $54  to  99  million  to 
$117  to  155  million.  FDA  has  also 
proposed  to  allow  less  than  100  percent 
compliance  per  store  and  still  be 
counted  as  "in  substantial  compliance." 
Because  costs  are  relatively  fixed, 
aggregate  net  benefits  decrease  with 
smaller  store  size  and  fewer  consumers 
utilizing  individual  signs. 

E.  Options  for  Health  Claims 

For  health  claim  regulations.  FDA  is 
required  to  process  requests  for  new 
claims  rapidly.  The  agency  has 
considerable  latitude  concerning  how 
well  specified  the  supporting  data  for 
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either  a  new  general  health  daim  or  the 
use  of  a  claim  in  a  brand  name  must  be. 
The  more  completely  specified,  the 
lower  the  hkebhood  the  potential  claim 
will  be  denied  because  of  small 
omissions  and  the  higher  the  cost  of 
preparing  the  initial  request.  However, 
total  costs  are  likely  to  be  higher  with 
repeated  submissions.  The  agency  will 
look  closely  at  this  issue. 

FDA  will  also  have  considerable 
latitude  in  choosing  ievels  of 
disqualifying  nutiientj  with  the  effect 
that  any  food  outside  of  the  boundaries 
set  for  the  four  nutrients  of  concern  (fat 
saturated  fat  sodium,  and  cholesterol) 
will  be  disqualified  frran  any  health 
claim  osiess  firms  petition  the  agency 
for  an  exception.  The  agency  can  also 
choose  whether  or  not  it  will  establish 
separate  procedures  and  standards  for 
claims  for  supplements. 

The  proposed  regulation  of  health 
claims  is  different  from  other  regulations 
proposed  under  of  the  1990  amendments 
(except  the  proposed  regulation  of 
nutrient  content  claim  definitioris)  in 
that  the  health  daims  proposal  would 
allow  Bmis  to  provide  additional 
information  where  sudi  firms  believe 
that  the  additional  informaticMi  wrill 
benefit  the  marketing  of  their  products. 
In  determining  which  daims  are  to  be 
allowed,  the  agency  has  some  latitude. 
That  is,  the  agency  must  establish  what 
constitutes  "significant  scientific 
agreement  among  experts  qualified  by 
scientific  training  and  experience  *  *  *" 
that  the  daim  is  "valid"  when 
determining  whether  or  not  a  particular 
health  claim  will  be  allowed  The  level 
of  stringency  that  is  set  for  what 
constitutes  significant  agreement  will 
affect  both  **Type  I"  «nd  "Type  U"  errors 
(A  Type  I  error  is  finding  something  true 
when  it  is  false  and  a  Type  U  error  is 
finding  something  false  when  it  is  true). 
A  Type  1  error  would  occur  if 
insufficient  stringency  were  set  and  a 
false  claim  were  approved.  This  would 
cause  consamers  to  make  choices 
toward  foods  that  might  be  unwarranted 
substitutions.  On  the  other  hand,  if  the 
degree  of  stringency  is  set  too  high,  a 
Type  11  error  may  occur  in  whidi  daims 
that  are  true  are  not  allowed,  ki  this 
case,  consumers  may  not  be  given 
valuable  information  to  help  them 
choose  foods  that  contribute  to  better 
health. 

These  decision  rules  have  been 
considered  by  two  health  daims 
researchers  who  find  that  a  fixed 
consensus  rule  requiring  a  high  level  of 
consensus  "assumes  the  costs  of  a  Type 
I  error  (allowing  a  daim  that  proves  to 
be  false)  are  far  greater  than  the  costs  of 
a  Tv'pe  U  error  (prohibiting  a  claim  that 


proves  lo  be  trae)"  (Rel-  35).  The  authors 
point  o«t  that  a  consensus  rule,  if 
fiexiWe.  can  be  equivalent  to  an 
expected  vahie  rule. 

Other  authors  have  pointed  out  that  a 
consensus  is  difficult  to  determine.  An 
article  in  tite /oumaJ  of  the  American 
Medical  Association  (Ref.  36)  makes  the 
point  that  consensus  may  have  as  much 
to  do  with  "fashion"  in  medical  theory 
as  with  objective  measures  of  the 
effectiveness  of  the  treatment  The 
ability  to  reach  a  consistent  measure  of 
consensus  is  further  hampered  by  the 
uneven  state  of  knowledge  about  diet 
and  health  in  different  areas  (Ref.  37). 
Nevertheless,  the  1990  amendments 
direct  the  agency  to  permit  claims  only 
if  there  is  significant  scientific 
agreement 

In  addition,  the  agency  has  discretion 
with  respect  to  how  claims  can  be 
worded.  If  a  dain  may  be  applied  to  a 
specific  brand  of  food,  for  example, 
manufacturers  will  have  a  stronger 
incentive  to  make  such  daims.  If  the 
claim  must  apply  to  a  generic  food 
groop,  a  ."free  ride"  problem  arises.  That 
is,  firms  not  advertising  "free  ride"  on 
the  advertising  of  those  who  do.  This 
leads  to  suboptimal  provision  of 
information  as  firms  are  less  indined  to 
provide  information  when  competitors 
also  benefit  from  that  information. 
Depending  on  how  health  claims  are 
structured.  "Sellers  may  also  attempt  to 
internalize  the  benefits  of  generic 
information  by  stating  simply  that  their 
product  possesses  the  desired  attribute 
(or  lacks  the  ondesired  ones)  without 
mentioning  that  all  competing  brands  do 
too  (Ref  38).  However,  such  a  claim  may 
be  perceived  as  either  deceptive 
advertising  or  spurious  product 
differentiation  (Ref  38).  Whether  or  not 
a  claim  may  be  applied  to  a  spedfic 
brand  may  ultimately  depend  on 
whether  or  not  the  brand  has  been 
manufactured  to  be  different  from  other 
foods  in  the  class  or  whether  all  foods  in 
the  class  simply  meet  the  definition  for 
the  claim.  An  example  would  be  a  food 
that  has  reduced  fat  because  its 
ingredients  are  different  from  other 
foods  in  the  class,  versus  a  frozen 
vegetable  where  all  the  vegetables  meet 
the  definition  for  the  claim.  An  example 
would  be  a  food  that  has  reduced  fat 
because  its  ingredients  are  different 
from  other  foods  in  the  class,  versus  a 
frozen  vegetable  where  all  the 
vegetables  met  the  definition  for  the 
claim. 

F.  Options  for  Serving  Sizes 

Section  2(  AKi)  of  die  1990 
amendments  provides  for  packaged 
foods  to  be  labeled  with  the  serving  size 
expressed  as  either  a  common 


household  measure  (e.g.,  oz.)  or  the 
common  household  unit  of  measure  that 
expresses  the  serving  size  of  the  food 
(e.g..  slice  of  bread).  FDA  has  full 
fiexibility  under  the  law  to  define  what 
these  measures  are  and  all  nutrient 
declarations  will  follow  from  these 
definitions.  An  alternative  divisor  that 
could  have  been  chosen  (by  Congress) 
for  this  purpose  would  be  to  express  all 
foods  in  a  single  measure.  e.g.,  100 
grams.  This  type  of  measure  would  be 
useful  for  making  comparisons  between 
food  whereas  different  measures,  such 
as  common  household  serving  sizes, 
must  be  manipulated  in  order  to  make 
these  comparisons.  The  single  measure 
approach  has  the  additional  benefit  of 
not  overloading  the  consumer  with  too 
much  information.  Nevertheless,  as 
different  foods  are  customarily 
consumed  in  different  amounts,  the 
single  measure  approach  is  not 
consistent  with  the  1990  amendments. 

However,  the  option  of  jjroviding 
information  in  addition  lo  what  is 
required  remains  open  to  manufacturers. 
Thus,  a  manufacturer  who  wishes  to 
provide  nutrient  content  information  on 
a  per  ounce  or  per  100  gram  basis  in 
addition  to  the  information  on  a 
standard  serving  size  basis  may  do  so. 
This  type  of  information  would  help 
improve  consumer  choices  across 
products  and  thus  improve  the  total  diet 
Although  this  additional  information 
may  prove  confusing  to  consumers, 
nonnal  market  forces  should  dictate 
when  and  where  it  will  be  useful. 

G.  Options  for  Nutrition  Labeling  in 
Food  Service  Establishments 

FDA  is  not  compelled  by  the  1990 
amendments  to  require  nutrition 
labeling  for  restaurants,  even  those 
using  nutrient  content  claims  and/or 
health  claims.  Thus,  one  option  is  to 
require  no  nutrition  labeling  to 
accompany  these  terms.  Under  this 
option,  eating  establishments  might  be 
able  to  use  computerized  data  bases  to 
determine  if  they  are  within  required 
levels  set  for  disqualifying  nutrients. 
FDA  has  no  information  on  whether  or 
not  such  data  bases  would,  in  fact  be 
adequate,  nor  on  the  cost  of  these  data 
bases. 

An  additional  option  is  to  require  feill 
nutrition  labeling  for  all  restaurants 
using  health  claims  or  nutrient  content 
claims  on  the  menu  or  elsewhere. 
Analytical  tests  for  these  nutrients,  if 
such  testing  is  required,  would  cost 
$1785  per  menu  item  (three  samples  of 
the  initial  analy'sis  is  assumed).  Firms 
would  also  bear  the  cost  of  providing 
nutrition  information  to  the  customer. 
This  information  could  be  on  the  menu. 
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household  measure  (e.g..  oz.)  or  the 
common  household  unit  of  measure  that 
expresses  the  serving  size  of  the  food 
(e.g..  slice  of  bread).  FDA  has  full 
flexibility  under  the  law  to  define  what 
these  measures  are  and  all  nutrient 
declarations  will  follow  from  these 
definitions.  An  alternative  divisor  that 
could  have  been  chosen  (by  Congress) 
for  this  purpoM  would  be  to  express  all 
foods  in  a  single  measure.  e.g.,  100 
grams.  This  t\Tje  of  measure  would  be 
useful  for  making  comparisons  between 
food  whereas  different  measures,  such 
as  common  household  serving  sizes, 
must  be  manipulated  in  order  to  make 
these  comparisons.  The  single  measure 
approach  has  the  additional  benefit  of 
not  overloading  the  consumer  with  too 
much  infonnation.  Nevertheless,  as 
different  foods  are  customarily 
consumed  in  different  amounts,  the 
single  measure  approach  is  not 
consistent  wiA  the  1990  amendments. 

However,  the  option  of  providing 
information  in  addition  to  what  is 
required  remains  open  to  manufacturers. 
Thus,  a  manufacturer  who  wishes  to 
provide  nutrient  content  infonnation  on 
a  per  ounce  or  per  100  gram  basis  in 
addition  to  the  information  on  a 
standard  serving  size  basis  may  do  so. 
This  type  of  infonnation  would  help 
improve  consumer  choices  across 
products  and  thus  improve  the  total  diet. 
Although  this  additional  information 
may  prove  confusing  to  consumers, 
nonnal  market  forces  should  dictate 
when  and  where  it  will  be  useful. 

G.  Options  for  Nutrition  Labeling  in 
Food  Service  Establishments 

FDA  is  not  compelled  by  the  1990 
amendments  to  require  nutrition 
labeling  for  restaurants,  even  those 
using  nutrient  content  claims  and/or 
health  claims.  Thus,  one  option  is  to 
require  no  nutrition  labeling  to 
accompany  these  terms.  Under  this 
option,  eating  establishments  might  be 
able  to  use  computerized  data  bases  to 
determine  if  they  are  within  required 
levels  set  for  disqualifying  nutrients. 
FDA  has  no  information  on  whether  or 
not  such  data  bases  would,  in  fact  be 
adequate,  nor  on  the  cost  of  these  data 
bases. 

An  additional  option  is  to  require  full 
nutrition  labeling  for  all  restaurants 
using  health  claims  or  nutrient  content 
claims  on  the  menu  or  elsewhere. 
Analytical  tests  for  these  nutrients,  if 
such  testing  is  required,  would  cost 
$1785  per  menu  item  (three  samples  of 
the  initial  analysis  is  assumed).  Firms 
would  also  bear  the  cost  of  providing 
nutrition  information  to  the  customer. 
This  information  couki  be  on  the  menu. 


a  poster  or  sign,  in  a  notebook,  or  any 
other  possible  form.  FDA  does  not  have 
the  information  to  calculate  these  costs. 

Further,  FDA  could  opt  to  require  an 
abbreviated  form  of  nutrition 
information  for  all  restaurants  using 
health  claims  or  nutrient  content  claims 
on  the  menu.  Restaurants  would  be 
required,  for  example,  to  provide 
information  on  the  amount  of  calories, 
total  fat,  saturated  fat.  total 
carbohydrates,  protein,  sodium, 
cholesterol,  and  the  nutrient  for  which 
the  claim  is  made  (if  different  from  the 
above  mentioned  nutrients).  The  cost  for 
nutritional  analyses  for  these  nutrients 
is  $661  per  menu  item  (three  samples  for 
the  initial  analysis  is  assumed). 

FDA  also  has  several  options 
regarding  which  firms  should  or  should 
not  be  exempted  from  any  requirement 
to  provide  nutrition  labeling.  The 
options  available  are:  (1)  to  require 
nutrition  information  in  all  food  service 
establishments  with  no  exemptions,  (2) 
to  exempt  small  restaurants  as  defined 
by  sales  volume,  or  (3)  to  require 
nutrition  labeling  only  in  restaurants 
that  are  "chains."  FDA  has  no 
information  to  calculate  the  costs  of 
each  of  these  options  and  requests 
comments  with  such  information.  Also, 
any  proponents  of  these  options  should 
submit  a  comment  including  information 
concerning  the  utility  of  data  bases  and 
potential  costs. 

//.  Federalism 

Executive  Order  12612  requires  that  a 
federalism  analysis  be  performed 
whenever  there  is  a  question  as  to 
whether  or  not  a  Federal  solution  is 
mandatory  for  a  particular  problem. 
This  analysis  should  include  whether  or 
not  to  refrain  from  a  Federal  standard 
and  encourage  States  to  develop  their 
own  policies  to  achieve  program 
objectives,  whether  or  not  to  consult 
State  and  local  authorities  for  Federal 
decisionmaking,  and  whether  or  not  to 
allow  maximum  flexibility  for 
enforcement  of  Federal  policies  by 
States  and  Local  governments. 

The  1990  amendments  direct  FDA  to 
provide  regulations  governing -the  use  of 
health  claims  and  nutrient  content 
claims  for  all  food  for  human 
consumption,  including  restaurants. 
However,  in  addition  to  regulation 
directly  required  by  the  amendments. 
FDA  is  proposing  to  require  some 
nutrition  labeling  whenever  a  health 
claim  or  nutrient  content  claim  is  used. 
One  option  of  this  regulation  is  to 
remand  to  States  or  localities  the 
decision  as  to  whether  or  not  nutrition 
labeling  should  be  required.  However, 
because  use  of  health  claims  and 
nutrient  content  claims  in  restaurants  is 


required  to  be  regulated  by  the  Federal 
Government,  and  because  nutrition 
labeling  is  only  required  when  triggered 
by  the  use  of  these  terms,  this  action  is 
tied  to  Federal  law.  Further,  that  option 
would  have  two  drawbacks,  however. 
First,  travelers  would  have  difficulty 
comparing  menu  items  between 
different  localities.  Second,  the  costs  of 
this  regulation  would  be  increased  as 
chain  restaurants  operating  in  different 
localities  would  be  forced  to  print 
different  menus  for  each  locality  in 
which  they  operate.  States  and  localities 
have  the  option  of  requiring  full  nutrition 
and/or  ingredient  labeling  in  addition  to 
that  required  by  FDA.  If  FDA  regulates 
restaurant  menus,  this  may  raise  a 
Federalism  issue  under  Executive  Order 
12612,  and  the  agency  welcomes 
comment  on  this  question.  [ 

/.  Options  for  Other  Provisions 

For  other  actions  such  as  definitions 
of  nutrient  content  claim  definitions  and 
RDI's  and  DRVs.  FDA  will  review 
comments  on  the  proposals  relative  to 
definitions  of  Codex  Alimentarius  and 
those  adopted  by  U.S.  trading  partners 
to  attempt,  where  possible,  to  facilitate 
international  trade. 

FDA  has  a  number  of  nutrition  panel 
formats  available  with  potentially 
different  costs  for  each  format.  At  the 
time  this  document  was  written,  no 
format  was  chosen.  However,  one 
concern  may  be  that  the  nutrition  panel 
size  of  one  potential  format  is  a  240 
percent  increase  in  size  over  the  existing 
format.  For  some  products,  this  may 
cause  a  more  extensive  label  redesign  of 
the  PDP  than  currently  estimated. 

Vn.  Interoational  Impacts 

In  accordance  with  Executive  Order 
12291  and  other  guidance  received  from 
the  Office  of  Management  and  Budget 
(0MB).  FDA  has  also  evaluated  the 
effects  on  international  trade  of  these 
regulations.  Guidance  received  from 
OMB  requires  agencies  to  make  no 
explicit  distinction  between  domestic 
and  foreign  resources  when  calculating 
costs  and  benefits  of  regulations. 

FDA  has  evaluated  the  costs  of  this 
regulation  to  both  foreign  and  domestic 
manufacturers  jointly  for  all  costs 
except  administrative  costs.  It  is  likely 
that  administrative  costs  for  foreign 
firms  will  equal  or  exceed  those  of 
domestic  firms  but  FDA  has  no 
information  on  either  the  number  of 
firms  or  the  magnitude  of  the  costs  per 
firm.  FDA  requests  information  on  these 
costs. 

The  United  States  is  a  signatory  to 
three  agreements  that  provide  for  efforts 
to  harmonize,  inter  alia,  food  labels 
bilaterally  or  internationally  (Ref.  39). 


The  Canada-U.S.  Free  Trade  Agreement 
provides  for  bilateral  harmonization 
efforts.  The  two  international 
agreements  are  the  Codex  Alimentarius 
Commission  (Codex)  and  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT).  Codex,  a  subsidiary  of  the 
United  Nations"  Food  and  Agriculture 
Organization  and  the  World  Health 
Organization,  creates  advisory 
information  on  food  labeling  and 
standards  for  its  130  member  countries 
with  the  objective  of  facilitating 
international  trade  while  protecting 
consumers'  health.  The  GATT.  an 
agreement  signed  by  90  nations, 
provides  a  framework  for  settling  trade 
disagreements  and  for  conducting 
multilateral  trade  negotiations,  including 
negotiations  on  nontariff  trade  barriers 
such  as  inconsistent  labeling 
requirements. 

The  Treaty  of  Rome  of  the  European 
Community  (EC)  is  another  international 
agreement  with  U.S.  trade  implications. 
In  working  toward  harmonization  of 
food  labeling  requirements  for  its  12- 
member  countries,  the  EC  Council  has 
adopted  a  directive  on  nutrition  labeling 
and  is  developing  another  directive  on 
labeling  claims. 

Despite  increased  efforts  by  the 
United  States  to  consider  the  food 
labeling  requirements  of  other  countries, 
complete  harmonization  of  food  labeling 
requirements  is  often  not  possible 
because  of  differing  language 
requirements  or  other  unique  national 
concerns. 

The  primary  differences  between  ihe 
U.S.  proposed  regulations  and  the 
provisions  of  Codex.  Mexico,  Canada, 
the  EC.  and  other  trading  partners  are 
that  many  of  the  mandatory  provisions 
are  voluntary  in  other  countries  and 
some  of  the  voluntary  provisions  are  not 
permitted  in  other  countries.  These 
regulations  will  cause  foreign  firms  to 
have  to  change  their  English  label  to 
market  their  food  products  in  the  United 
States.  Also,  because  definitions  of 
some  nutrients  differ,  additional 
analytical  testing  and  compliance 
activities  may  be  required;  other 
requirements  may  simply  provide 
manufacturers  incentive  for  product 
reformulation.  The  costs  for  these 
foreign  firms  should  be  identical  to 
those  incurred  by  domestic  firms  to  meet 
the  requirements  of  these  regulations. 
Some  of  the  key  differences  in  FD.A 
labeling  rules  compared  to  those  of 
Canada,  the  EC,  or  other  trading 
partners,  which  could  contribute  to  the 
need  for  foreign  firms  to  change  English 
food  labels  or  conduct  additional 
product  testing  are: 
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(1)  TJte  mandatory  status  of  nutrition  . 
labeling.  Most  food  products  FDA 
regulates  must  have  mitrition  labeling, 
whereas  in  Canada  and  the  EC  nutrition 
labeling  is  largely  voluntary. 

(2)  The  cKpanded  required  content  for 
nutrition  tobeling.  Nutrition  labeling 
may  be  ii«ited  in  Canada  or  the  EC  to 
the  declaration  of  energy  value,  protein, 
carbohydrate,  and  fat  content  unless 
claims  are  made  and  additionally,  in  the 
case  of  Canada,  when  vitamins  or 
minerals  are  added,  in  contrast,  FDA 
would  require  the  mandatory  listing  of  a 
number  of  additional  food  components, 
including  saturated  fat  cholesterol, 
complex  carbohydrate,  sugars,  dietary 
fiber,  sodium,  two  vitamins,  and  two 
minerals. 

t3)  The  expanded  optional  content  for 
nutrition  labeling  and  RDI's.  Because  of 
the  proposed  rule's  expanded  list  of 
RDI's,  FDA  would  permit  several 
vitamins  and  minerals  to  be  Hsted  that 
would  not  be  permitted  by  Canada  or 
the  EC  and  would  also  permit  certain 
other  food  components  to  be  declared 
relative  to  RDI's.  The  same  food  product 
marketed  in  the  United  States,  Canada, 
and  the  EC  might  also  require  different 
percentages  to  be  listed  for  some 
vitamin  and  mineral  content  because  of 
differing  daily  intake  reference  values. 

(4)  The  definitions  of  food 
components.  FDA  wottld  define 
saturated  fat,  unsaturated  fat.  aiKi 
sugars  differently  bom  both  Canada  and 
the  £C.  with  imfrficatittns  for  the 
formulatioa.  analytical  testing,  and 
labeling  of  food  products.  FDA  would 
also  define  carbohydrate  differently 
from  Canada  but  not  the  EC  by 
excluding  dietary  Bber. 

(5)  Nutrition  label  format  and  terms. 
Exanxples  of  differences  between  the 
United  States  compared  to  Canada  and 
the  EC  would  include  the  permitted  use 
of  the  aggregate  category  of  unsaturated 
fat,  the  less  prominent  order  of  listing  of 
protein,  and  the  terms  used  to  describe 
RDI's. 

(6)  The  mandatory  declaration  of 
nutritioncd  content  on  a  per  serving 
basis  expressed  in  household  measures 
and  parenthetically  in  metric  units. 
Canada  rfso  requires  the  declaration  of 
nutritio;  bA  content  on  a  per  serving 
basis  in  metric  units,  and  permits  as 
well  the  declaration  in  household 
measures  (although  Canada  uses 
Imperial  measures  and  the  United  States 
uses  avoirdupois).  Unlike  Canada, 
which  has  established  guidelines  for 
ranges  for  serving  sizes  to  use  to  declare 
nutritional  content  ¥D.\  would  require 
that  single  regulatory  reference  serving 
sizes  serve  as  guidance  to  declare 
nutritional  content  and  as  the  basis  for 
labeling  claims.  As  long  as  FDA's 


regulatory  serving  stxe  falls  within  the 
range  used  by  Canada,  no  trade  barriers 
are  anticipated. 

Finafly,  dual  declaration  of  nutritional 
content  on  a  per  serving  basis  and  on  a 
100  gram  ^milliliter)  basis  would  be 
permitted  by  FDA,  Canada,  and  the  EC, 
although  in  contrast  to  the  United  Slates 
and  Canada,  declaration  on  a  100  gram 
(milliliter)  basis  is  required  by  the  EC. 

(7)  The  voluntary  declaration  of 
content  claims.  FI)A  would  limit  the  use 
of  terms  for  content  claims  to  those 
defined  b^'  regulation,  some  of  which 
would  differ  in  terminology  or  definition 
from  those  in  Canadian  regulations  or 
guidelines.  The  EC  does  not  yet  have  a 
directive  on  content  claims. 

(8)  The  voluntary  declaration  of 
health  claims.  FDA  would  allow  the  use 
of  certain  health  claims  if  requirements 
are  met  in  contrast  Canada  is 
prohibited  by  law  from  allowing  claims 
related  to  diet  and  disease  on  food 
labels.  The  EC  does  not  yet  have  a 
directive  on  health  claims. 

(9^  The  voiantary  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish.  FDA 
would  require  an  appropriate 
compositional  data  base  for  these 
products. 

As  before,  all  firms  wishing  to  import 
or  export  into  the  United  States  must 
have  two  labels.  Importing  firms  are 
faced  wi^  the  same  relabeling  costs  as 
U.S.  fuTOS.  In  addition,  many  are  likely 
to  have  to  perform  two  sets  of  analytical 
tests  (one  additional  test  must  be 
performed  as  a  result  of  these  proposals] 
because  of  different  definitions.  An 
example  is  the  use  of  different 
definitions  for  saturated  fats  (leiigth  of 
the  carbon  chain).  It  a  unclear  how 
much  other  countries  will  follow  the 
United  States'  lead  in  changing  the  food 
label 

VIII.  Summary 

Total  costs  of  these  regulations  have 
been  estimated  to  be  Si -5  billion.  Tbese 
costs  inchide  administrative,  analytical, 
printing,  and  inventory  costs,  the  latter 
three  including  costs  to  foreign  firms. 
Reformulation  costs  were  not  estimated. 
These  costs  do  not  include  the  voluntary 
labeling  of  raw  fruit  vegetables,  and 
fish. 

Benefits  are  reduced  risk  of  illnesses 
such  as  CHD.  cancer,  obesity, 
osteoporosis,  and  allergic  reactions  to 
food  ingredients.  The  value  of  these 
benefks  are  estimated  to  be  $3.6  billion. 
Estimated  costs,  benefits,  and  estimated 
health  effects  are  shown  in  Tables  19 
and  20  respectively: 


TABtE  19.— ESTJMATED  COSTS  OF  THE 
COMPL)Af»C€  OpTONS 

(In  Millions  o<  Dollars  Over  20  Years) 


Costtype  Op«ion1 


Mandatory  labelng 


6 

months 


Administrattve . 

Analytical.- 

Prwrting 

Inventory _ 

Subtotal , 

Voluntary  LabeTing  ...| 

Total  costs .1 

Benefits  • — 


d. 


177 
IK 
«82 
3M 

1.540 

136 

1.e?6 

3jBe 


Option  2    Options 


12 

months 


t« 

morotis 


93 

70 

195 

195 

600 

436 

• 

4 

B96 

705 

13$ 

136 

1.032 

641 

3.513 

•3.429 

•  Benetns  are  reduced  by  discounting  only  be- 
cause a  20-year  lime  honzon  was  used. 

2  Estimate  based  o»>  «te-years  saved  Enctudes 
regulation  of  restaurant  menus 

Table  20.— Estimated  Heacth 
Effects  •  ^Jver  20  Years) 


EUaolive  date 

6 
fiiutiths 

12               18 
iWjTfths      months 

Cases  avoided: 

Cancer 1 

CHD..„ 

Deaths  avoided..... 
Life-years  gained.. 

35.179 

<928 

12.902 

80.930 

33.356        31.533 

3.962  i        3.S96 

1^438  '      11,873 

75.199        69.468 

■Uses  lagkine*  01  2  and  10  years  (or  the  occur- 
rence of  CHO  4knd  cartoer.  respectvely  following  a 
diet  change 

FDA  has  analyzed  the  total  costs  and 
benefits  of  these  proposals  and  has 
determined  that  the  costs  exceed  the 
$100  million  threshold,  requiring  the 
agency  to  declare  that  these  proposals 
constitute  in  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  FDA  has  determined  that 
these  proposals  will  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities,  including  small 
businesses. 
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Costtype 

Opbonl 

Option2    OpSonS 

Mand«oryl.belnfl  1   ^%^  I 

12               19 

months       moratw 

Administrative 

Analvlcal. 

Prvrting — 

Inventory , 

Subtotal 

Vohmtary  LabeTing .. 
Total  costs        

ITT 
495 
«82 
30S 

1.540 

136 
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93 

195 
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9 

896 

13$ 

1.032 

70 
195 
436 
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Table  20.— Estimated  Heacth 
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fnontfw 
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wonths      months 

Cases  avoided: 

Cancer 1 

CHD..„ 

Deattis  avoided..-. 
Life-years  gained.. 

35.179 

<928 

12.902 

80.930 

33.356        31.533 

3.962  1        3.S96 

12.438        11.973 

75.199        69.468 

■Uses  lagkines  Of  2  and  10  years  (or  the  occur- 
rence of  CHO  and  cartoer.  respectvely  following  a 
diet  change. 

FDA  has  analyzed  the  total  costs  and 
benefits  of  these  proposals  and  has 
determined  that  the  costs  exceed  the 
$100  million  threshold,  requiring  the 
agency  to  declare  that  these  proposals 
constitute  in  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  FDA  has  determined  that 
these  proposals  will  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities,  including  small 
businesses. 
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X.  Comments 

Interested  persons  may,  on  or  before 
February  25. 1992.  submit  to  the  Dockets 
Management  Branch  (address  above). 


written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individtiah  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  November  4. 1991. 
David  A  Kaaalor. 

Commissioner  of  Foi-daad  Drugs. 
Louis  W.  SuKvan, 

Secretary  ofHeokh  and  Human  Services. 
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(Docl««4  Nos.  90f4-03«1  and  MN-014O) 

RIN  0M6-AO0«  and  0085-AC4* 

Food  Labeling;  Declaration  of 
Ingredients  and  Food  Labeling; 
Declaration  of  Ingredients,  Common  or 
Usual  Name  for  Nonstandardized 
Foods,  Diluted  Juice  Beverages 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  F*roposed  rule;  delay  of 

statutory  effective  date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
changes  in  the  statutory  effective  date  of 
the  ingredient  labeling  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments).  This  action 
is  in  response  to  an  amendment  of 
section  10(c)  of  the  1990  amendments. 
FDA  published  proposed  rules  to 
implement  the  ingredient  labeling 
provisions  on  June  21. 1991  and  July  2. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  L.  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312). 
Food  and  Drug  Administration.  200  C 
Street.  SW.,  V/ashington.  DC  20204.  202- 
485-0229. 

SUPPLEMENTARY  INFORMATION:  Section  7 
of  the  1990  amendments  modified 
section  403(i)  of  the  Federal  Food.  Drug 
and  Cosmetic  Act  (the  act)  to  require  the 
declaration  of  all  ingredients  in 
standardized  foods,  the  declaration  of 
certified  color  additives  in  foods,  and 
the  declaration,  on  the  information 
panel,  of  the  percentage  of  a  fruit  or 
vegetable  juice  in  a  food  purporting  to 
be  a  beverage  containing  fruit  or 
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vegetable  juice.  FDA  published 
proposed  regulations  to  implement  these 
requirements  in  the  Federal  Register  of 
)une  21. 1991  (56  FR  28592)  and  July  2. 
1991  (56  FR  30452).  with  opportunity  for 
comment  through  August  5, 1991.  Both 
proposals  are  part  of  the  Department  of 
Health  and  Human  Services'  (DHHS') 
major  initiative  to  reform  the  nation's 
food  labeling  system  and  part  of  DHHS' 
response  to  the  1990  amendments. 

Although  FDA  proposed  to  make  the 
ingredient  labeling  regulations  and 
percent  juice  labeling  regulations 
effective  on  the  same  date  as  the 
mandatory  nutrition  labeling  final  rule 
(i.e..  May  8. 1993),  the  agency  pointed 
out  that  the  1990  amendments  state  in 
section  10(c)  that  ingredient  listing 
provisions  for  standardized  foods, 
certified  color  additives,  and  percent 
juice  labeling  were  to  take  e^ect  1  year 
after  enactment.  Thus,  on  November  8, 
1991,  these  statutory  provisions  would 
be  in  effect. 

In  response  to  the  proposals,  many 
comments  from  the  food  industry 
strongly  urged  FDA  to  reconsider  the 
effective  date  for  ingredient  labeling 


regulations  and  percent  juice  labeling 
regulations.  The  comments  argued  that  a 
November  8, 1991.  effective  date  would 
not  allow  the  food  industry  enough  time 
to  develop  the  required  labeling  and 
would  significantly  increase  costs 
because  present  inventory  would  have 
to  be  discarded.  The  comments  strongly 
urged  FDA  to  establish  a  uniform 
effective  date  to  comply  with  the 
effective  date  for  section  403(q)  of  the 
act  (mandatory  nutrition  labeling)  and 
section  403(r)  of  the  act  claims,  which 
were  added  by  the  1990  amendments. 
Even  though  FDA  agreed  with  these 
comments,  it  had  no  authority  to  provide 
the  requested  extensions. 

A  technical  amendment  was  enacted 
on  August  17, 1991,  in  which  Congress 
amended  the  1990  amendments  to  delay 
or  modify  the  effective  date  of  the  new 
ingredient  and  percent  juice  labeling 
requirements.  To  reflect  these  changes, 
the  agency  is  giving  notice  that  a  food 
for  which  a  standard  of  identity  has 
been  established,  or  with  one  or  more 
colors  required  to  be  certified,  that  bears 
a  label  that  was  printed  before  July  1, 
1991,  and  that  was  attached  to  the  food 


before  May  8. 1993.  will  not  be  subject  to 
changes  made  in  section  7(1).  which 
modifies  section  403(i)  of  the  act  to 
require  that  all  mandatory  as  well  as 
optional  ingredients  in  a  standardized 
food  be  declared,  and  in  section  7(3)  of 
the  1990  amendments,  which  modify 
section  403(i)  of  the  act  to  require  the 
declaration  of  certified  colors.  Labels  on 
these  foods  printed  after  July  1, 1991  but 
before  the  effective  date  of  a  final 
implementing  regulation  and  attached  to 
the  food  before  May  8, 1993,  must 
conform  with  requirements  of  the  June 
21, 1991  proposal.  Labels  attached  to 
food  after  May  8. 1993,  will  be  subject  to 
the  amended  section  403{i)  of  the  act 
and  to  FDA's  final  regulations.  Finally, 
the  new  ingredient  labeling 
requirements  for  fruit  and  vegetable 
juice  beverages  will  not  apply  to  labels 
attached  to  these  products  before  May  8, 
1993. 

Dated:  November  13. 1991. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-27749  Filed  11-26-91:  8:45  am) 
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before  May  8. 1993,  will  not  be  subject  to 
changes  made  in  section  7(1).  which 
modifies  section  403(i]  of  the  act  to 
require  that  all  mandatory  as  well  as 
optional  ingredients  in  a  standardized 
food  be  declared,  and  in  section  7(3]  of 
the  1990  amendments,  which  modify 
section  403(i)  of  the  act  to  require  the 
declaration  of  certified  colors.  Labels  on 
these  foods  printed  after  July  1. 1991  but 
before  the  effective  date  of  a  Hnal 
implementing  regulation  and  attached  to 
the  food  before  May  8, 1993.  must 
conform  with  requirements  of  the  June 
21, 1991  proposal.  Labels  attached  to 
food  after  May  8, 1993,  will  be  subject  to 
the  amended  section  403(i)  of  the  act 
and  to  FDA's  final  regulations.  Finally, 
the  new  ingredient  labeling 
requirements  for  fruit  and  vegetable 
juice  beverages  will  not  apply  to  labels 
attached  to  these  products  before  May  8, 
1993. 

Dated:  November  13. 1991. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
(Docket  No.  91N-0122] 
RIN  0905-AB68 

Food  Lat>eting:  Nutrition  Lat>eling  of 
Raw  Fruit,  Vegetables,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit  Vegetables,  and 
Fish;  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish;  Definition  of 
Substantial  Compliance 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is:  (1)  Identifying 
the  20  most  frequently  consumed  raw 
fruit,  vegetables,  and  fish  in  the  United 
States;  (2)  establishing  guidelines  for  the 
voluntary  nutrition  labeling  of  these 
foods;  and  (3)  defining  "substantial 
compliance"  with  respect  to  the 
adherence  by  food  retailers  to  those 
guidelines.  This  action  is  in  response  to 
the  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments). 
EFFECTIVE  DATE:  November  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jean  A.  T.  Pennington.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-260). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-245- 
1064. 
SUPPt^MENTARY  INFORMATION: 

L  Background 

In  response  to  requirements  of  the 
1990  amendments  (Pub.  L.  101-535),  FDA 
published  in  the  Federal  Register  of  July 
2. 1991  (56  FR  30468)  a  proposal  to 
identify  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and  fish 
in  the  United  States:  to  establish 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods;  and  to  define 
"substantial  compliance"  with  respect  to 
the  adherence  by  food  retailers  to  those 
guidelines.  FDA  requested  comments  on 
these  proposed  regulations  and  on  the 
proposed  guidelines.  Interested  persons 
were  given  until  August  1, 1991  to 
comment.  FDA  received  approximately 
40  responses,  each  of  which  contained 
one  or  more  comments,  from  trade  and 
retail  associations,  government 
organizations,  retailers,  consumer 
groups.  State  groups,  private 
organizations,  professional  societies, 
and  one  university.  The  comments 


generally  supported  the  proposal. 
Several  comments  addressed  issues 
outside  the  scope  of  the  proposal  (e.g.. 
consumer  education  programs  for 
nutrition  labeling)  and  will  not  be 
discussed  here.  A  number  of  comments 
suggested  modification  and  revision  in 
various  provisions  of  the  proposal.  A 
summary  of  the  suggested  changes  and 
the  agency's  responses  follows. 

II.  Nutrition  Labeling  of  Raw  Fruit, 
Vegetables,  and  Fish  Under  the  1990 
Amendments 

A.  Timeframes  for  Implementation 

1.  The  agency  stated  in  the  July  2, 1991 
proposal  (56  FR  30468  at  30471)  that  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and 
fish,  to  be  issued  by  November  8, 1991, 
would  be  revised,  as  necessary,  after  the 
first  report  to  Congress  on  retailers, 
compliance  with  the  voluntary 
guidelines  to  reflect  other  forthcoming 
labeling  regulations.  There  were 
requests  in  several  comments  that  FDA 
issue  all  the  needed  information  in  its 
final  form  for  the  labeling  of  raw  fruit, 
vegetables,  and  fish.  Several  comments 
suggested  delaying  the  issuance  of  the 
guidelines  until  the  final  regulations  on 
serving  size,  label  content,  daily  intake 
standards,  and  label  format  have  been 
issued.  These  comments  stated  that  such 
a  delay  would  allow  the  agency  to 
develop  guidelines  for  the  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish  that  would  be  consistent  with  the 
labeling  requirements  for  processed 
foods.  As  a  result,  it  would  not  be 
necessary  to  modify  the  guidelines  when 
the  final  rules  on  those  aspects  of 
nutrition  labeling  are  published  or  to 
update  or  replace  in-store  labeling  at 
that  time. 

FDA  understands  the  advantages  of 
having  all  of  its  regulations  that  bear  on 
nutrition  labeUng  in  place  at  the  time 
that  it  issues  the  guidelines  for  the 
nutrition  labehng  of  raw  fruit, 
vegetables,  and  fish.  However,  the 
agency  is  required  by  the  1990 
amendments  to  issue  these  guidelines  by 
November  8, 1991.  The  guidelines  must 
include  information  on  serving  size, 
label  content,  daily  intake  standards 
(i.e.,  U.S.  Recommended  Daily 
Allowances  (U.S.  RDA's)),  and  label 
format,  even  though  these  aspects  of  the 
nutrition  label-are  subject  to  change 
with  the  final  rules  that  bear  on  these 
matters. 

The  agency  is  also  required  by  the 
1990  amendments  to  issue  a  report  to 
Congress  on  compliance  with  the 
guidelines  by  retailers  by  May  8, 1993. 
This  report  must  be  based  on  actions 


taken  by  retailers  during  the  18  months 
between  November  8. 1991  and  May  8, 
1993.  Realistically,  it  will  take  retailers 
some  time  after  November  8, 1991  before 
the  nutrition  labeling  programs  are  in 
the  marketplace,  and  it  will  be 
necessary  for  the  agency  to  complete  its 
review  of  the  market  several  months 
before  the  report  to  Congress  is  due  to 
ensure  that  the  report  is  submitted  on 
time.  Therefore,  the  time  in  the 
marketplace  for  nutrition  labeling  of  raw 
produce  and  fish  before  assessment  of 
compliance  will  be  closer  to  14  to  15 
months  than  18  months.  If  the  guidelines 
for  nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish  were  to  be  delayed 
until  after  the  publication  of  all  relevant 
final  regulations  (due  November  8, 1992), 
there  would  be  insufficient  time  to 
accomplish  these  tasks  and  meet  the 
legislative  requirement  for  a  report  on 
voluntary  compliance  by  May  8, 1993. 
Thus,  the  agency  cannot  delay  issuing 
the  guidelines  for  the  nutrition  labeling 
of  raw  fruit,  vegetables,  and  fish  until 
the  other  nutrition  labeling  regulations 
are  finalized. 

2.  One  comment  was  concerned  with 
the  timeframe  for  obtaining  the  labeling 
data  and  for  providing  it  in  the 
marketplace.  The  comment  stated  that 
only  if  FDA  can  provide  the  data  by 
November  8, 1991  will  there  be  time  for 
trade  associations  to  distribute  it  and 
for  retail  stores  to  develop  and  print  the 
information  programs.  The  comment 
stated  that  if  the  provisions  relating  to 
nutrition  labeling  of  raw  produce  and 
raw  fish  are  confusing  to  retailers 
(because  of  changes  to  be  made  to 
them),  the  retailers  will  not  provide  the 
information  properly  or  completely.  The 
comment  also  noted  that  the  information 
must  be  simple  and  standardized  to  be 
useful  to  consumers.  The  comment 
therefore  requested  that  FDA  provide 
the  necessary  information  in  final  form, 
with  the  appropriate  serving  sizes  and  in 
the  format  desired,  before  expecting 
retailers  to  comply  with  the  regulations. 

The  agency  appreciates  these 
concerns  and  is  providing  interim 
nutrition  labeling  data  for  the  60  foods 
in  this  final  rule  (appendices  A  and  B). 
These  data  may  be  used  to  develop  in- 
store  nutrition  labeling  programs.  FDA  is 
providing  the  data  for  these  foods  in 
serving  portions  that  are  generally 
consistent  with  the  FDA  reproposal  on 
serving  sizes  that  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
data  in  appendices  A  and  B  include 
those  that  should  appear  on  the  label  as 
specified  in  S  101.45(b)  for  FDA  to  find 
the  information  to  be  in  compliance. 
Data  are  provided  for  calories,  protein, 
fat,  carbohydrate,  sodium,  and  percent 
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taken  by  retailers  during  the  18  months 
between  November  8, 1991  and  May  8. 
1993.  Realistically,  it  will  take  retailers 
some  time  after  November  8. 1991  before 
the  nutrition  labeling  programs  are  in 
the  marketplace,  and  it  will  be 
necessary  for  the  agency  to  complete  its 
review  of  the  market  several  months 
before  the  report  to  Congress  is  due  to 
ensure  that  the  report  is  submitted  on 
time.  Therefore,  the  time  in  the 
marketplace  for  nutrition  labeling  of  raw 
produce  and  fish  before  assessment  of 
compliance  will  be  closer  to  14  to  15 
months  than  18  months.  If  the  guidelines 
for  nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish  were  to  be  delayed 
until  after  the  publication  of  all  relevant 
final  regulations  (due  November  8. 1992). 
there  would  be  insufficient  time  to 
accomplish  these  tasks  and  meet  the 
legislative  requirement  for  a  report  on 
voluntary  compliance  by  May  8, 1993. 
Thus,  the  agency  cannot  delay  issuing 
the  guidelines  for  the  nutrition  labeling 
of  raw  fruit,  vegetables,  and  fish  until 
the  other  nutrition  labeling  regulations 
are  finalized. 

2.  One  comment  was  concerned  with 
the  timeframe  for  obtaining  the  labeling 
data  and  for  providing  it  in  the 
marketplace.  The  comment  stated  that 
only  if  FDA  can  provide  the  data  by 
November  8. 1991  will  there  be  time  for 
trade  associations  to  distribute  it  and 
for  retail  stores  to  develop  and  print  the 
information  programs.  The  comment 
stated  that  if  the  provisions  relating  to 
nutrition  labeling  of  raw  produce  and 
raw  fish  are  confusing  to  retailers 
(because  of  changes  to  be  made  to 
them),  the  retailers  will  not  provide  the 
information  properly  or  completely.  The 
comment  also  noted  that  the  information 
must  be  simple  and  standardized  to  be 
useful  to  consumers.  The  comment 
therefore  requested  that  FDA  provide 
the  necessary  information  in  final  form, 
with  the  appropriate  serving  sizes  and  in 
the  format  desired,  before  expecting 
retailers  to  comply  with  the  regulations. 

The  agency  appreciates  these 
concerns  and  is  providing  interim 
nutrition  labeling  data  for  the  60  foods 
in  this  final  rule  (appendices  A  and  B). 
These  data  may  be  used  to  develop  in- 
store  nutrition  labeling  programs.  FDA  is 
providing  the  data  for  these  foods  in 
serving  portions  that  are  generally 
consistent  with  the  FDA  reproposal  on 
serving  sizes  that  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
data  in  appendices  A  and  B  include 
those  that  should  appear  on  the  label  as 
specified  in  S  101.45(b)  for  FDA  to  find 
the  information  to  be  in  compliance. 
Data  are  provided  for  calories,  protein, 
fat,  carbohydrate,  sodium,  and  percent 
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U.S.  RDA  for  vitamin  A.  vitamin  C. 
calcium,  and  iron.  In  addition,  data  are 
also  provided  for  the  dietary  fiber 
content  of  fruit  and  vegetables  and  for 
the  saturated  fat  and  cholesterol  content 
of  fish.  The  guidelines  for  the  voluntary 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  will,  however,  be 
subject  to  change  after  the  first  report  to 
Congress  by  May  8, 1993  to  make  them 
consistent  with  the  final  rule  for 
Mandatory  Nutrition  Labeling. 

B.  Presentation  of  the  Nutrition 
Information  in  Retail  Stores 

There  was  general  support  for  the 
flexibility  offered  by  FDA  in  presenting 
the  nutrition  information  to  the 
ronsumer.  Several  comments  noted  the 
importance  of  presenting  the 
information  in  a  clear,  conspicuous,  and 
prominent  manner  in  close  proximity  to 
the  commodity.  One  comment  stressed 
that  the  information  must  be  easily  used 
and  understood  by  consumers. 

3.  One  comment  requested  that  FDA 
specifically  permit  the  use  of  more 
advanced  technology,  such  as  electronic 
signage,  for  presenting  nutrition 
information. 

The  language  used  in  §  101.45(a)  does 
not  prohibit  more  advanced  technology, 
and  FDA  does  not  think  it  necessary  to 
specifically  provide  for  its  use.  Nutrition 
information  should  be  available  to  all 
consumers,  and  FDA  is  concerned  that 
information  available  only  on  computer 
screens,  TV  monitors,  or  other  electronic 
media  might  not  be  available  to  all 
when  they  wish  to  use  it.  Mechanical 
breakdown  of  equipment,  for  example, 
would  make  the  information 
unavailable.  The  1990  amendments 
suggest  that  nutrition  information 
presented  through  video,  live 
demonstration,  or  other  media  may  be 
supplementary,  but  that  signs, 
brochures,  notebooks,  or  leaflets  should 
be  the  primary  means  by  which  nutrition 
information  is  presented  to  consumers. 

C.  Label  Content 

4.  Comments  regarding  label  content 
generally  supported  FDA's  proposal. 
The  comments  included  requests  for 
voluntary  declaration  of  percent  U.S. 
RDA  for  protein  and  expressions  of 
support  for  voluntary  declaration  of 
complex  carbohydrates  and  sugars 
(although  one  comment  argued  that  the 
1990  amendments  require  that  these 
nutrients  be  included  in  the  nutrition 
label);  for  flexibility  in  not  requiring 
declaration  of  nutrients  unlikely  to  be 
present  in  a  food:  for  voluntary 
declaration  of  dietary  fiber  for  produce; 
and  for  voluntary  declaration  of  fatty 
acids  and  cholesterol  for  fish.  The 
comments  also  included  requests  to 


exempt  most  produce  from  labeling  for 
calories  from  fat.  saturated  fat, 
cholesterol,  complex  carbohydrates,  and 
sugars.  These  requests  argued  that  most 
raw  produce  is  low  in  fat.  saturated  fat, 
and  cholesterol,  and  that  it  is  costly  to 
analyze  these  foods  for  these 
components.  Comments  also  pointed  out 
that  complex  carbohydrates  are  not  yet 
defined,  and  that  raw  produce  does  not 
contain  added  sugars.  Although  several 
comments  agreed  that  declaration  of 
thiamin,  riboflavin,  and  niacin  should  be 
voluntary  (56  FR  30468  at  30471),  one 
comment  did  not  agree  that  information 
about  these  nutrients  would  not  add 
information  that  is  useful  to  consumers. 
One  comment  was  against  labeling  any 
foods  with  calories  from  fat.  One 
comment  supported  voluntary  labeling 
of  omega-3  fatty  acids  (sum  of 
eicosapentaenoic  and  docosahexaenoic 
acids)  for  fish. 

The  agency  agrees  that  the  inclusion 
of  percent  U.S.  RDA  for  protein  should 
be  voluntary.  While  FDA  mistakenly 
failed  to  state  in  proposed  §  101.45(b)(1) 
that  the  inclusion  of  this  information  is 
voluntary  (56  FR  30468  at  30482),  the 
examples  for  nutrition  labeling  that  FDA 
provided  (56  FR  30468  at  30472)  did  not 
include  the  listing  of  percent  U.S.  RDA 
for  protein.  The  codified  language  in 
§  101.45(b)(1)  now  provides  that  the 
percent  of  U.S.  RDA  for  protein,  thiamin, 
riboflavin,  and  niacin  may  be 
voluntarily  declared.  Declaration  of 
complex  carbohydrates,  sugars,  dietary 
fiber,  saturated  fat.  and  cholesterol  are 
also  voluntary  under  §  101.45(b)(1). 

Although  not  required  in  the  nutrition 
labeling  of  raw  produce  or  raw  fish. 
FDA  is  providing  interim  data  on  the 
dietary  fiber  content  of  fruit  and 
vegetables  in  appendix  A  and  interim 
data  on  the  saturated  fat  and  cholesterol 
content  of  fish  in  appendix  B.  These 
data,  which  may  be  used  in  nutrition 
labeling  of  these  foods,  are  provided  by 
FDA  because  fruit  and  vegetables  are 
major  sources  of  dietary  fiber,  fish 
contain  saturated  fat  and  cholesterol, 
and  the  levels  of  these  three  food 
components  are  of  interest  and 
importance  to  consumers. 

The  mandatory  inclusion  of  calories 
from  fat,  saturated  fat.  cholesterol, 
complex  carbohydrates.'sugars,  and 
omega-3  fatty  acids  on  the  nutrition 
label  is  a  label  content  issue  that  is 
outside  the  scope  of  this  rulemaking. 
Comments  concerning  these  components 
should  be  submitted  in  response  to  the 
agency's  supplementary  proposal  on 
mandatory  nutrition  labeling,  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

5.  One  comment  requested  that  FDA 
modify  the  lower  level  for  reporting 


nutrition  labeling  values  for  fish  for 
vitamins  A  and  C,  calcium,  and  iron 
from  2  percent  to  10  percent  of  the  U.S. 
RDA.  The  comment  stated  that  fish  may 
contain  these  nutrients,  but  that  they  are 
not  considered  important  sources. 
Because  the  levels  of  these  nutrients  are 
low  and  variable  within  some  species, 
the  2  percent  cutoff  requires  costly 
analysis  of  fish  to  be  within  the 
technical  limits  of  nutrition  labeling. 
FDA  understands  the  concern  but 
notes  that  it  is  outside  the  scope  of  this 
rulemaking.  Comments  concerning 
levels  of  nutrients  in  foods  and  daily 
values  should  be  submitted  in  response 
to  the  supplementary  proposal  for 
mandatory  nutrition  labeling.  The  final 
rule  in  that  proceeding  will  affect  the 
revision  of  the  guidelines  for  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish.  FDA  also  notes  that  for  consistency 
of  nutrition  labeling  among  all  foods, 
which  is  necessary  to  minimize 
consumer  confusion,  the  lower  limits  for 
reporting  the  nutrient  content  of  foods 
must  not  vary  among  food  groups  (i.e., 
the  lower  limits  used  for  fish  should  be 
the  same  as  those  used  for  produce  and 
for  processed  foods).  Finally.  FDA 
believes  that  it  is  important  for 
consumers  to  know  which  foods  can  be 
consumed  to  increase  one's  intake,  and 
which  foods  cannot,  of  nutrients  of 
public  health  significance  (such  as 
vitamin  A,  vitamin  C,  calcium,  and  iron). 
6.  One  comment  stated  that  carotene, 
not  vitamin  A,  occurs  in  fruit  and 
vegetables,  and  that  consumers  are 
aware "ffnd  knowledgeable  of  carotene 
and  its  role  in  health.  The  comment 
argued  that  it  would  be  more 
informative  to  consumers  to  label  the 
carotene  content  (not  the  vitamin  A 
content)  of  fruit  and  vegetables. 

FDA  believes  thai  this  issue  is  also 
beyond  the  scope  of  this  rulemaking. 
The  purpose  of  this  rulemaking  is  to 
establish  a  voluntary  program  for  the 
nutrition  labeling  of  raw  produce  and 
raw  fish.  The  agency  believes  that  such 
labeling  should  be  consistent  for  all  food 
products.  If  this  comment  is  of  the 
opinion  that  the  declaration  of  vitamin 
A  on  the  nutrition  label  should  be 
modified,  the  comment  should  be 
submitted  in  the  mandatory  nutrition 
labeling  proceeding.  In  that  rulemaking, 
FDA  is  considering  under  section  403(q) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  what  nutrients  should  be 
included  in  the  nutrition  label.  If  the 
agency  concludes  that  a  change  is 
warranted,  it  will  revise  the  nutrition 
labeling  regulations  and  the  guidelines 
for  the  nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  to  reflect  thpl 
change. 
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D.  Label  Fvrmcft 

7.  fBA  praiposed  (56  FR  00466  at 
304SZ)  tbat  a  jtnplified  formal  raay  be 
used  ior  Ike  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish.  The 
commerUs  generally  supported  the  use 
of  a  simpkfied  label,  but  those  who 
evaluated  it  in  nore  detail  noted  that  it 
only  applies  to  one  fruit  (apples)  aod 
one  vegetable  (aiBshrooms].  These  are 
the  only  two  of  the  60  foods  that  bare 
more  than  half  of  the  required  nutrients 
in  insignificant  amounts.  Conireents 
expressed  concern  about  the  qualifying 
statement  "Not  a  significajit  source  of 

■■  becavse  FDA  uses  the  term 

■■significant'  when  referring  to  10 
percent  or  more  of  the  U.S.  RDA  for  a 
comparative  claim,  and  FDA  uses  the 
term  "insignificant"  when  referring  to 
values  that  are  less  than  2  percent  of  the 
U.S.  RDA  for  nutrition  labeling. 
Comments  indicated  that  the  qualifying 
statement  could  be  niisiaterpreled  to 
mean  that  the  food  contained  less  than 
10  percent  US.  RDA  rather  than  less 
than  2  percent  MS.  RDA.  One  comment 
requested  liberalizing  the  definition  of 
■signiricaBt"  for  the  simplified  label  to 
increase  its  use.  Another  comment 
stated  that  the  term  '■significant  source" 
was  not  understood  by  consumers. 

Because  of  the  concern  expressed 
about  these  issues.  FDA  has  decided  to 
remove  proposed  §  101. 45(1) )(2)  which 
deals  with  use  of  the  simplified  label 
and  the  quaUfying  statement  for  the 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  Tisk  FDA  notes  that 
there  are  only  nine  nutrients  that  would 
have  to  appear  in  nutrition  labeling  for 
raw  produce  and  raw  fish  for  FDA  to 
find  the  labeling  in  compliance.  Thus, 
the  labels  for  these  foods  are  already 
rather  simple.  After  the  final  rule  on 
mandatory  nutrition  labeling  is  in  place, 
and  the  agency  has  modified  the 
guidelines  to  reflect  that  final  rule.  FDA 
will  reconsider  the  use  of  the  simplified 
format  for  raw  produce  and  raw  fish. 
The  supplementary  proposal  on 
mandatory  nutrition  labeling  will 
address  the  use  of  a  qualifying 
statement  for  nutrition  labeling. 

E.  Serving  Sizes 

8.  Comments  expressed  support  for 
serving  sizes  based  on  portions 
commonly  consiraied  and  agreed  that 
uniformity  in  ser\ing  sizes  will  be 
benefirial  for  shopping  comparisons. 
The  comments  also  agreed  with  FDA 
that  there  was  no  need  for  the  statement 
"servings  per  container"  for  raw  fruit, 
vegetables,  or  fish. 

As  provided  m  5  101.45(bM3), 
information  on  servings  per  container 
need  not  be  included  on  the  nutrition 


labeling  for  raw  fruit  vegetables,  and 
fish.  However,  for  raw  fruit  vegetables, 
and  fish  \kai  are  sold  in  packages  with 
multifile  serving  per  package,  the  retailer 
may  state  the  ntiEiber  of  servings 
contained  in  the  package. 

9.  In  t^  proposal  in  this  proceediog. 
FDA  mentioned  the  serving  sizes  (56  FR 
30468  at  30472J  (or  the  nutrition  labeling 
of  raw  fruit  vegetables,  and  fish  that 
confonned  to  the  proposed  rule  for 
serving  sizes  (55  FR  29517.  July  19, 1990). 
In  Appendices  A  and  B,  FDA  has 
provided  interim  nutrient  values  for  the 
20  most  .b-equently  consumed  raw  fmit 
vegetables,  and  fish  in  serving  portions 
that  are  generally  consistent  with  the 
reproposal  for  the  regulation  on  serving 
sizes  which  is  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  ageacy's  reproposal  on  serving 
sizes  is  based  on  product  category 
spediic  reference  amounts  instead  of 
standard  serving  sizes.  The  reproposal 
lists  the  foUowing  reference  amonnts  for 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish:  85  grams  (g)  for 
fish,  280  g  for  watermelon,  55  g  for  fruit 
used  priaarily  as  ingredient  (e.g.. 
avocado),  140  g  for  all  other  fruit  30  g 
for  green  onion,  and  85  g  for  other 
vegetables.  Because  lemons  and  limes 
are  used  primarily  for  juice  and  are  not 
eaten  whole  like  other  fruit,  the  serving 
considered  to  be  appropriate  for  these 
fruits  are  1  ntedium  lemon  (58  g;  2 
ounces  (oz))  and  1  medium  lime  (67  g;  2.5 
oz),  rather  that  the  reference  amount  of 
140  g,  which  would  be  closer  to  2  lemons 
or  2  limes. 

The  reproposal  states  that  serving 
sizes  for  products  that  come  in  distinct 
individual  tmrts  (e.g.,  apple,  orange,  or 
potato]  are  to  be  expressed  in  the 
number  of  tmits  that  most  dosely 
approximate  the  reference  amount,  and 
serving  sizes  for  products  that  are 
usually  divided  for  consumption  (e.g., 
cucumber,  honeydew  melon)  are  to  be 
expressed  in  a  fraction  of  the  unit  that 
most  dosely  approximates  the  reference 
amount.  Products  in  discrete  individual 
units  that  weigh  67  percent  or  more,  but 
less  than  200  percent,  of  the  reference 
amount  wiH  constitute  one  serving. 
However,  a  whole  unit  weighing  200 
percent  or  more  of  the  reference  amount 
may  be  declared  as  one  serving,  if  the 
whole  unit  can  reasonably  be  consumed 
at  a  sin^e-eating  occasion.  Under  the 
reproposal,  serving  sizes  for  multi- 
serving  products  are  required  to  be 
expressed  in  a  common  household 
measure  that  is  most  appropriate  for  the 
specific  product.  When  oz  are  used  as 
the  serving  size,  an  appropriate  visual 
unit  of  measure,  sudi  as  a  dimension  of 
a  piece,  is  to  be  provided.  r 


The  reproposal  specifies  that  the  labd 
statement  reganling  serving  portion  is  to 
be  the  servi^  sixe  expressed  in 
coBuaon  household  nieasares  folioMfed 
by  the  equivalent  metric  quantity  in 
parentheses.  Starving  size  may  be 
declared  tn  «z  in  parentheses,  following 
the  metric  measure  wfcere  other  common 
household  measures  are  osed  as  the 
primary  unit  for  serving  size  (e.g..  1  Vi 
cup  (138  g)  (5  oz)).  One  oz  is  defined  to 
weigh  28  g.  Ounce  measurements  are  to 
be  expressed  in  0.5  oz  increments  most 
closely  approximating  the  reference 
amount. 

10.  One  comment  argued  that  the 
proposed  serving  size  for  fish  (i.e.,  4  oz) 
was  "unrealisticany  small."  Other 
comments  favored  a  1  oz  serving  Tor  fish 
so  that  consomers  could  multiply  the 
number  of  oz  they  eat  by  the  values  for  1 
oz. 

FDA  disagrees  with  the  use  of  a  1  oz 
serving  because  it  could  confuse 
consmners  and  is  not  consistent  with 
"serving  size"  as  defined  by  the  1990 
amendments.  The  amendments  define 
serving  size  to  be"*  *  *  an  amount 
customarily  consumed  *  *  *  expressed 
in  a  common  household  measure  that  is 
appropriate  to  the  food  *•*.••  in  the 
reproposal  for  the  serving  size 
regulation,  the  agency  is  proposing  a 
reference  amount  for  cooked  fish  (85  g 
or  3  oz)  that  is  based  on  the  amount  of 
fish  customarily  consumed  as  reported 
in  the  Nationwide  Food  Consumption 
Surveys  conducted  by  the  U.S. 
Department  of  Agriculture  (USDA). 
Most  comments  generally  favored  a  3  oz 
portion  for  fish.  They  painted  out  that  a 
3  oz  serving  for  fish  conforms  to  the 
serving  used  in  Seafood  Nutri-Facts 
(Ref.  1),  an  in-store  nutritixan  labeling 
program,  and  that  the  1990  amendments 
directed  FDA  to  take  into  account  the 
actions  taken  by  food  retailers  before 
November  8. 1991.  to  provide  nutrition 
information  on  raw  agricultural 
commodities  and  raw  fish  to  consumers. 

11.  Several  comments  requested  the 
use  of  common  household  units  in 
addition  to.  or  in  place,  of  g  quantities 
for  fruits  and  vegetables.  They  stated 
that  consumers  would  be  unfaauliar 
with  the  quantity  of  fruit  or  vegetable 
represented  by  a  g  weight. 

FDA  agrees  and  is  allowing  for  the 
use  of  household  units  (including  ox)  in 
addition  to  the  weight  of  the  food  in  g. 
The  nutrition  infcMination  provided  by 
FDA  for  the  most  frequendy  consumed 
raw  fruit  and  vegetables  (appendix  Aj 
provides  the  household  unit,  the  weight 
of  a  serving  in  g,  and  the  weight  in  oz. 
The  nutrition  iirformation  provided  by 
FDA  for  the  most  frequently  consumed 
fish  (appendix  B)  sets  forth  values  that 
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The  reproposal  specifies  lha<  the  labd 
statement  regMnikig  serving  portion  is  to 
be  the  servu^  size  expressed  in 
ccMnmon  howseholii  nieasm-es  followed 
by  (he  e<}uivaleni  metric  quantity  in 
parentheses.  Stoning  size  may  be 
declared  tn  oz  ia  parentheses,  foikmins 
the  metric  measure  ■wfcere  other  common 
household  measures  are  nsed  as  the 
primary  unit  for  serving  size  (e.g..  1 V4 
cup  (138  g)  (5  oz)).  One  02  is  defined  to 
weigh  28  g.  Ounce  measurements  are  to 
be  expressed  in  0.5  oz  increments  most 
closely  approximating  the  reference 
amount. 

10.  One  comment  argued  that  the 
proposed  serving  size  for  fish  (i.e.,  4  oz) 
was  "unreaiistically  small."  Other 
comments  favored  a  1  oz  serving  for  fish 
so  that  consumers  conld  nniltiply  the 
number  of  oz  they  eat  by  the  values  for  1 
oz. 

FDA  disagrees  with  the  use  of  a  1  oz 
serving  because  it  could  confuse 
consmners  and  is  not  consistent  with 
"serving  size"  as  defined  by  the  1990 
amendments.  The  amendments  define 
serving  size  to  be"*  *  *  an  amount 
customarily  consumed  *  *  *  expressed 
in  a  common  household  measure  that  is 
appropriate  to  the  food  *  •  *  ."  in  the 
reproposal  for  the  serving  size 
regulation,  the  agency  is  proposing  a 
reference  amount  for  cooked  fish  (85  g 
or  3  oz)  that  is  based  on  the  amount  of 
fish  customarily  consumed  as  reported 
in  the  Nationwide  Food  Consumption 
Surveys  conducted  by  the  U.S. 
Department  of  Agriculture  (USDA). 
Most  comments  generally  favored  a  3  oz 
portion  for  fish.  They  painted  out  that  a 
3  oz  serving  for  fish  conforms  to  the 
serving  used  in  Seafood  Nutri-Facts 
(Ref.  1),  an  in-store  nutritixjn  labeling 
program,  and  that  the  1990  amendments 
directed  FDA  to  take  into  account  the 
actions  taken  by  food  retailers  before 
November  8. 1991.  to  provide  nutrition 
information  on  raw  agricultural 
commodities  and  raw  fish  to  consumers. 

11.  Several  comments  requested  the 
use  of  common  household  units  in 
addition  to.  or  in  place,  of  g  quantities 
for  fruits  and  vegetables.  They  stated 
that  consumers  would  be  unfanuliar 
with  the  quantity  of  fruit  or  vegetable 
represented  by  a  g  weight. 

FDA  agrees  and  is  allowring  for  the 
use  of  household  units  (including  ox)  in 
addition  to  the  weight  of  the  food  in  g. 
The  nutrition  infcHmation  provided  by 
FDA  for  the  most  frequendy  consumed 
raw  fruit  and  vegetables  (appendix  A) 
provides  the  household  unit,  the  weight 
of  a  serving  in  g,  and  the  weight  in  oz. 
The  nutrition  iirformation  provided  by 
FDA  for  the  most  frequently  consumed 
fish  (appendix  B)  sets  forth  values  that 
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are  for  a  3  oz  (85  g)  portion  that  has 
been  cooked  without  fat  or  seasoning. 
For  several  fish  (clams,  oysters,  and 
scallops).  FDA  included  the  number  of 
pieces  equivalent  to  3  oz. 

F.  Raw  Versus  Cooked 

12.  FDA  proposed  in  §  101.45(b)(5) 
that  nutrition  labeling  for  fruits  and 
vegetables  be  on  a  raw  basis.  Comments 
generally  agreed  that  nutrient  values  for 
fruit  and  vegetables  should  be  provided 
on  a  raw  basis,  although  several 
comments  suggested  that  values  for 
some  vegetables  (e.g.,  potato,  sweet 
com.  sweet  potato,  green  beans, 
asparagus)  should  be  provided  on  a 
cooked  basis. 

FDA  does  not  agree  that  nutrition 
labels  for  some  vegetables  should  be 
based  on  cooked  portions  because  of  the 
need  for  consistency  of  labeling  within 
food  categories.  Therefore,  the  label 
values  for  all  fruit  and  vegetables  shall 
be  provided  on  a  raw  basis  as  proposed 
in  §  101.45(b)(5),  which  is  redesignated 
as  §  101.45(b)(4).  The  values  that  FDA  is 
presenting  in  appendix  A  were  derived 
for  fruit  and  vegetables  on  a  raw  basis. 

13.  FDA  proposed  in  §  101.45(b)(5) 
that  nutritional  labeling  for  fish  be  on  a 
cooked  ^^sis.  Several  comments  argued 
that  all  values  should  be  on  a  raw  or  as 
purchased  basis  to  be  consistent  with 
the  nutrition  labeling  of  the  rest  of  the 
food  supply.  However,  the  majority  of 
the  comments  on  this  issue  supported 
using  values  for  fish  that  are  derived  on 
a  cooked  basis  because  such  values  will 
be  most  useful  to  consumers  and  will 
prevent  the  notion  that  raw  fish  should 
be  consumed.  Several  comments  argued 
strongly  about  the  potential  for  food- 
borne  illness  if  data  were  provided  for 
raw  fish,  and  consumers  mistook  the 
information  as  an  endorsement  for 
eating  raw  fish.  Several  comments  noted 
that  the  1990  amendments  require  that 
FDA  consider  programs  put  in  place  by 
retailers,  such  as  the  Seafood  Nutri- 
Facts  (Ref.  1)  which  is  based  on  cooked 
fish.  Several  comments  noted  that  the 
label  should  clearly  state  that  the  values 
are  for  cooked  fish  and  provide  the 
cooking  method  or  indicate  that  no  fat 
or  seasoning  was  added.  One  comment 
noted  that  data  from  analyses  of  cooked 
fish  are  preferred  to  applying  correction 
factors  to  data  for  raw  fish. 

As  provided  in  proposed 
§  101.45(b)(5).  redesignated  as 
§  101.45(b)(4).  FDA  continues  to  believe 
that  nutrient  values  for  fish  on  a  cooked 
basis  (cooked  without  added  fat  or 
seasoning)  will  be  most  appropriate 
under  the  1990  amendments  because  the 
cooked  values  are  consistent  with  the 
nutrient  labeling  programs  that  have 
been  developed  by  retailers  for  fish,  and 


because  cooked  values  will  not 
encourage  the  consumption  of  raw  fish. 
FDA  agrees  with  the  comment  that  the 
label  should  state  the  cooking  method 
used.  and.  in  the  nutrition  labeling  data 
for  fish  that  FDA  has  provided  in 
appendix  B,  the  cooking  method  is 
stated. 

14.  One  comment  noted  that  the  term 
"cooked  without  fat  or  skin"  (56  FR 
30468  at  30473)  was  misleading  because 
many  fish  cannot  readily  be  cooked 
without  their  skin  (e.g..  salmon,  trout). 

FDA  agrees  and  notes  that  the 
nutrient  values  for  fish  should  be 
provided  on  the  basis  of  the  cooked, 
edible  portion.  The  fish  need  not  be 
cooked  without  the  skin. 


G.  Nutrient  Data 

15.  There  was  strong  support  for  the 
use  of  single  values  rather  than  ranges 
of  values  for  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish. 
Comments  stated  that  single  values 
would  be  more  useful  and 
understandable  to  consumers.  One 
comment  suggested  that  a  general 
statement  should  be  used  to  indicate  to 
the  consumer  that  nutrient  levels  vary, 
and  that  the  values  represent  averages. 

FDA  acknowledges  that  nutrient 
values  for  all  foods  vary.  However,  the 
data  in  appendices  A  and  B  on  the 
nutritional  labeling  of  raw  fruit, 
vegetables,  and  fish  reflect  nutrient 
levels  for  these  foods  that  are  available 
in  the  United  States  marketplace,  and 
FDA  does  not  believe  that  it  is 
necessary  to  qualify  these  data. 
Therefore,  FDA  is  not  requiring  use  of 
such  statements  to  alert  the  consumer  to 
nutrient  variability.  Retailers  may 
optionally  use  such  statements  in  their 
brochures,  posters,  or  other  methods  of 
displaying  the  nutrition  labeling,  if  they 
wish  to  do  so. 

16.  There  was  general  agreement 
among  the  comments  that  FDA  should 
be  responsible  for  providing  the 
information  for  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish.  The 
comments  also  agreed  with  the  use  of 
nutrient  values  from  food  composition 
data  bases  for  the  nutrition  labeling  of 
these  foods.  Comments  suggested  that 
data  from  Seafood  Nutri-Facts  (Ref.  1) 
and  USDA's  revised  Agriculture 
Handbook  No.  8  might  be  used  for  fish 
and  some  fruits  and  vegetables  until 
better  data  become  available.  Other 
comments  expressed  concern  about  the 
lack  of  reliable  data  for  some  fruit, 
vegetables,  and  fish  arid  about  the  cost 
of  generating  new  data  when  so  many 
data  are  already  available.  One 
comment  suggested  that  groups  or 
individuals  submitting  data  to  FDA  for 
review  and  evaluation,  carefully 


evaluate  and  use  (if  possible)  available 
data  and  focus  new  analyses  on  the 
foods  and  nutrients  for  which 
information  is  truly  lacking. 

Although  FDA  is  not  obligated  to 
provide  data  for  the  nutrition  labeling  of 
the  20  most  frequently  consumed  raw 
fruit,  vegetables,  and  fish,  the  agency  is 
providing  a  chart  of  interim  data 
(appendices  A  and  B)  that  retailers  may 
use  to  initiate  their  in-store  nutrition 
labeling  programs.  FDA  is  providing 
V,  these  data  to  hasten  the  development  of 
the  in-store  programs  and  the  delivery  of 
the  information  to  consumers. 

Appendix  A  lists  the  20  most 
frequently  consumed  raw  fruit  and 
vegetables.  The  household  serving  and  g 
and  oz  edible  portion  weight  of  the 
serving  appear  below  the  name  of  the 
food.  Values  are  provided  for  10 
nutrients  and  food  components  on  a  raw 
basis.  Labeling  values  for  13  fruits 
(bananas,  apples,  watermelon,  oranges, 
cantaloupe,  grapefruit,  strawberries, 
honeydew  melon,  avocados,  lemons, 
pineapple,  sweet  cherries,  and  kiwifruit) 
and  17  vegetables  (potatoes,  iceberg 
lettuce,  tomatoes,  onions,  carrots,  celery, 
broccoli,  green  cabbage,  cucumbers,  bell 
peppers,  cauliflower,  leaf  lettuce, 
mushrooms,  green  beans,  radishes, 
summc  squash,  and  asparagus)  were 
obtained  primarily  from  the  Produce 
Marketing  Association  (PMA).  These 
values,  which  were  calculated  according 
to  the  procedures  in  the  FDA  manual 
"Compliance  Procedures  for  Nutrition 
Labeling"  (Ref.  2).  were  submitted  to 
FDA  for  review  and  evaluation.  Data  for 
seven  fruits  (grapes,  peaches,  pears, 
nectarines,  plums,  tangerines,  and  limes) 
and  three  vegetables  (sweet  com.  sweet 
potatoes,  green  onion),  which  reflect 
mean  values,  were  derived  from  USDA 
Agriculture  Handbook  No.  8-9  (fruits 
and  fruit  juices)  (Ref.  3)  and  No.  8-11 
(vegetables  and  vegetable  products) 
(Ref.  4).  and  other  sources. 

Appendix  B  lists  the  20  most 
frequently  consumed  raw  fish.  The 
serving  portion  is  a  3  oz  (85  g)  edible 
portion,  cooked.  Values  are  provided  for 
11  nutrients  and  food  components.  The 
data,  which  reflect  mean  values,  were 
derived  from  Seafood  NutriFacts  (Ref.  1) 
(which  is  based  on  USDA  data).  USDA 
Agriculture  Handbook  No.  8-15  (finfish 
and  shellfish  products)  (Ref.  5).  and 
other  sources. 

FDA  stated  in  the  proposal  (56  FR 
30468  at  30474)  that  sources  of  nutrient 
data  for  the  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish  could  include: 
(1)  Analytical  data  previously  generated 
by  trade  associations  that  were 
reviewed  by  FDA  and  found  to  be 
acceptable:  (2)  data  generated  from 
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unai^-ses  initiated  by  retailers,  trade 
associations,  or  other  groups  that  am 
submitted  to  FDA  for  review  and 
evaluation:  and  {3]  analytical  data  that 
have  been  previously  generated  by 
various  groups  and  that  are  avaiiable  in 
the  Hteratore.  data  bases,  or  ^sewhere. 
VN-hich  retailers,  trade  assor.iations.  or 
other  groups  gather  (with  appn>priate 
documentation  and  statistical 
informatioa)  and  «bbmit  to  FDA  for 
review  and  evaiuation. 

If  FDA  does  not  receive  improved 
data  for  tl»e  seven  fruits,  the  three 
vegetables,  and  ail  20  fish,  the  agency 
will  subject  the  data  for  these  foods  thai 
were  used  in  appendices  A  and  B  to  the 
FDA  compliance  calculations  and 
pobiish  the  resolting  labeling  values  in 
the  next  edition  of  the  charts.  As  stated 
in  §  101.45(i).  which  FDA  is  adding  in 
this  fmai  rule  to  provide  lor  these 
appendices.  FDA  intends  to  revise  and 
publish,  with  an  opportimity  for 
comment  the  charts  of  nutrition  labehng 
data  for  liie  28  most  frequently 
ooQSctmed  raw  fruit  vegetables,  and  fish 
iit  least  ever\  2  years  in  the  Federal 
Register  as  aew  data  are  derived  or 
received  and  accepted.  This  activity  will 
be  coordinated  with  the  biennial  report 
to  Congress  cm  oompliance  with 
volantary  guidelines  as  long  as  nutrition 
labeling  of  raw  produce  and  fish 
remains  a  voluntary  activity.  The 
afgency  has  decided  not  to  publish  the 
nutrition  labeling  values  in  the  CI-'R  a) 
this  time  becanse  the  values  are  interim 
and  wibject  to  change  on  a  frequent 
basis.  Pubbcatioa  in  the  CFR  may  lead 
to  confusion  about  appropriate  values. 
FDA  may  wnb  to  reconsider  publication 
in  the  CFR  as  newer  ar»d  better  data  are 
submitted  to  the  agency. 

17.  Hiere  was  general  snpport  for  the 
use  of  adequately  supported  and  derived 
composite  data.  The  comments  stated 
that  composite  data  provide  a  consistent 
standard  for  nutrition  labeling  among 
stores  and  a  decreased  burden  for 
retailers.  However,  OMianents  also 
noted  that  composite  labeling  could  be 
misleading  for  some  species  offish.  For 
(•\ampJe.  one  comment  noted  that 
composite  data  for  salmon  are  not 
specific  enough  to  be  useful  to 
consumers  because  of  the  differences  in 
fat  content  among  die  major  species  of 
salmon.  1  he  ooament  suggested  that 
FDA  should  specify  the  predominant 
species  of  salmon  aad  several  other  fish 
listed  among  the  ZO  most  frequently 
consomed  in  the  United  Slates. 

in  response.  FDA  has  identified 
salmon,  mackerel,  troi^  and  crab  as 
cncompassiiig  several  species  with 
differing  natrient  content  and  has 
specified  in  i  101.44(c)  the  major  types 


of  salmon  ^Atlantic/coho  salrrton). 
mackerel  (Atlantic/Pacific  and  ^ck 
mackerH^.  trout  (rainbow  trout),  and 
crab  {bloe  crab)  consumed  in  the  United 
States  (Refs.  6  <tnd  7).  The  nutrition 
labeling  data  in  appendix  B  pertain  to 
these  specific  types,  and  tbe  rHitrition 
label  should  use  these  specific  names. 

10.  One  connnent  raised  a  question  as 
to  whether  attempts  could  be  made  to 
block  imparts  of  Canadian  produce  to 
the  United  States  on  the  groui>ds  that 
their  nutrient  content  was  at  variance 
with  the  nutrition  profile  generated  for 
produce  sold  in  the  United  States. 

It  is  not  FDA's  intention  that  nutrition 
labeling  be  used  as  a  trade  barrier.  The 
nutrient  data  bases  generated  and 
accepted  for  nutrition  labeling  purposes 
for  raw  produce  and  fish  should 
encompass  all  products  normally 
consomed  in  the  United  States, 
including  imported  products.  If  for  some 
reason  a  new  caltivar  of  a  fruit  or 
vegetable  is  introduced  to  the  United 
States,  or  the  levels  of  importation  of 
fruit  or  vegetables  change,  the 
composite  nutrition  labeling  data  should 
be  niodified  to  reflect  the  change. 
Nutrition  labeling  values  are  expected  to 
change  over  time  to  reflect  what 
Americans  are  consuming.  FDA  will  not 
attempt  to  block  imports  of  specific  raw 
fruit,  vegetables,  and  fisih  to  the  United 
States  if  the  nutrient  content  of  these 
foods  does  no\  conform  to  the  composite 
nutrition  labeling  data  accepted  by  FDA 
for  these  foods. 

H.  Statistical  Treatment  of  Nutrient 
Data 

19.  FDA  stated  in  the  faly  2, 1991 
proposal  <S6  fV  30468  at  30475-30476) 
that  values  for  nutrition  labeling  should 
be  determined  according  to  the 
procedures  outUned  in  the  FDA  manual 
"Compliance  I*rocedures  for  Nutrition 
Labeling"  (Rrf.  2).  Several  comments 
expressed  a  preference  for  use  of  mean 
values  for  the  nutrition  labeling  of  raw 
fruit  vegetebfes.  and  fish  rather  than  the 
compliance  calculations  suggested  by 
FDA.  There  were  also  comments 
concerning  the  confidence  intervals  of 
label  values  based  on  FDA  compliance 
calculations.  Several  comments  were  in 
favor  of  current  prediction  intervals  (± 
20  percent^  while  several  others  offered 
statistical  alternatives  to  the  FDA 
compliance  procedures  in  the  manual. 

FDA  notes  that  it  is  revising  its 
"CompliaDce  Procedures  for  Nutrition 
labeling"  fRef.  2^  and  that  some  of  the 
concerns  expressed  about  statistical 
prediction  intervals  and  use  of  mean 
values  may  be  resolved  with  the 
forthcoming  ievised  manual.  FDA 
requests  that  data  developed  for 
purposes  of  nutritional  labeling  conform 


to  the  mstructions  provided  in  the 
manual  (or  subsequent  revisions  of  this 
manual)  for  the  foHowtng  reasons: 

1.  Mean  and  median  values  for 
nutrients  and  food  components  do  not 
provide  informatioa  about  the 
variability  of  the  values.  It  is  not 
possible,  because  of  space 
considerations,  to  put  information  about 
standard  errors  or  standard  deviations 
on  food  labeU.  and  even  if  it  were,  the 
consumer  would  probably  be  confused 
by  them.  The  use  of  compliance 
calculations  allows  the  variance  to  be 
considered  when  developing  the  nutrient 
values  used  on  food  labels.  The 
calculations  thus  aid  the  consumer  by 
providing  conservative  label  values  in 
which  the  consumer  can  have  a  hii^h 
d^ree  of  confidence. 

2.  The  use  of  mean  and  median 
nutrient  values  lor  nutrition  labeling 
may  be  misleading.  For  nutrients  that 
are  normally  distributed  (e.g..  have  a 
normal  distribution  of  values  around  the 
meaii}.  there  is  a  50  percent  chance  thai 
a  mean  or  median  value  on  the  label 
would  be  above,  or  below,  the  actual 
levels  of  nutrients  in  the  food.  For 
example,  for  vitamins,  minerals,  and 
protein,  there  is  only  a  50  percent 
chance  that  if  the  mean  or  median 
values  are  used  for  nutrition  labeling, 
they  would  present  the  minimum 
amounts  of  the  nutrient  present  in  a 
serving  of  the  food.  It  is  equally  as  likely 
that  the  food  contains  a  smaller  amount 
of  the  nutrient  than  is  declared,  as  it  is 
that  the  food  contains  more  of  the 
nutrient  Similarly  for  calories, 
cholesterol  iat.  and  sodium,  there  is 
only  8  50  percent  chance  that  if  the 
mean  or  median  levels  are  used  for 
nutrition  labeling,  they  would  represent 
the  minimum  amount  of  these 
substances  per  servisg.  Moreover,  mean 
values  are  influenced  by  extreme  values 
(eg,  a  few  outlying  values  may  greatly 
increase  a  mean  value).  The  probability 
that  a  serving  of  food  will  actually 
contain  mean  levels  of  nutrients  or  food 
components  decreases  as  the  variance 
increases  and  as  the  number  of  oudiers 
increases.  Thus,  nutrition  labehng 
values  based  on  mean  or  meihan  values 
may  provide  a  low  level  of  confidence. 

3.  The  compliance  calculations 
suggested  by  FDA  give  the  consumer 
reasonable  assurance  that  the  vitamins, 
minerals,  and  protein  wilt  be  present  at 
levels  that  are  at  least  60  percent  of 
label  dahn.  and  that  calories,  fat 
cholesterol,  and  sodium  will  be  present 
at  levels  that  are  no  greater  than  120 
percent  of  label  claim.  The  use  of  these 
calculations  is  therefore  of  benefit  to  the 
consumer  and  provides  consumer 
protection. 
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to  the  mstrttctkim  provided  in  the 
manual  (or  Mibsequent  revtstom  of  this 
maniM))  for  the  foHowmg  reasons: 

1.  Meafl  8«d  median  valaes  for 
nutrients  and  food  components  do  not 
provide  informatioa  about  the 
variability  of  the  values.  It  is  not 
possible,  because  oT  space 
considerations,  to  put  information  about 
standard  errors  or  standard  deviations 
on  food  labeU.  and  even  if  it  were,  the 
consumer  would  probably  be  confused 
by  them.  The  use  of  compliance 
calculations  allows  the  variance  to  be 
considered  when  developing  the  nutrient 
values  used  on  food  labels.  Hie 
calculations  thus  aid  the  consumer  by 
providing  conservative  label  values  in 
which  the  consumer  can  have  a  hi«h 
d^ree  of  confidence. 

2.  The  use  of  mean  and  median 
nutrient  values  lor  nutrition  labeling 
may  be  misleading.  For  nutrients  that 
are  xiormally  distributed  {e.g..  have  a 
normal  distribution  of  values  around  the 
mean),  there  is  a  SO  percent  chance  that 
a  mean  or  median  value  on  the  label 
woald  be  above,  or  below,  the  actual 
levels  of  ntrtrients  in  the  food.  For 
example,  for  vitamins,  minerals,  and 
protein,  there  is  only  a  50  percent 
chance  that  if  the  mean  or  median 
values  are  used  for  nutrition  labeling, 
they  would  present  the  minimum 
amounts  of  the  nutrient  present  in  a 
serving  of  the  food.  It  is  equally  as  likely 
that  the  food  contains  a  smaller  amount 
of  the  nutrient  than  is  declared,  as  it  is 
that  the  food  contains  aiore  of  the 
nutrient  Similarly  for  calories, 
cholesterol  iat.  and  sodium,  there  is 
only  a  50  percent  chance  that  if  the 
mean  or  median  levels  are  used  for 
nutrition  labeling,  they  wotiid  represent 
the  minimum  amount  of  these 
substances  per  aervisg.  Moreover,  mean 
values  are  iafluenced  by  extreme  values 
{e.g,  a  few  outlying  values  may  jjreatly 
increase  a  mean  value).  The  probability 
that  a  serving  of  food  will  actually 
contain  mean  levels  of  nutrients  or  food 
components  decreases  as  the  variance 
increases  and  as  the  number  of  outliers 
increases.  Thus,  nutrition  labeling 
values  based  on  mean  or  meitian  values 
may  |>rovide  a  low  level  of  confidence. 

3.  Tbe  compliance  calculations 
suggested  by  FDA  give  the  consumer 
reasonable  assurance  that  the  vitamins, 
minerals,  and  protein  will  be  present  at 
levels  that  are  at  least  80  percent  of 
label  daim.  and  that  calories,  fat 
cholesterol,  and  sodium  will  be  present 
at  levels  that  are  no  greater  than  120 
percent  of  label  claim.  The  use  of  these 
caloulattons  is  therefore  of  benefit  to  the 
consumer  and  provides  consumer 
protection. 


4.  It  is- important  that  all  foods  in  the 
marketplace  be  labeled  consistently. 
The  same  procedures  that  are  used  for 
packaged,  processed  foods  should  be 
used  for  raw  produce  and  for  raw  fish. 
The  consumer  may  be  confused  and 
deceived  by  inconsistent  labeling  of 
different  products.  The  compliance 
calculations  provided  by  FDA  for 
nutrition  labeling  have  been 
recommended  and  used  since  1973. 

5.  Consumecs^and  nutrition 
professionals  benefit  from  the  improved 
data  bases  developed  by  industry  and 
trade  associations  and  other  groups.  The 
use  of  FDA  compliance  calculations 
provides  retailers,  retail  trade 
associations,  and  other  trade 
associations  with  an  incentive  to 
continue  routine  analysis  of  foods,  to 
analyze  more  samples,  and  to  improve 
analytical  methods.  More  analyses 
(properiy  done)  allow  researchers  to 
more  clearly  define  the  levels  of 
nutrients  in  foods  and  to  identify 
outliers.  Often,  more  analyses  lead  to  a 
better  estimate  of  the  variance  or  allow 
the  variance  to  be  more  clearly  defined. 
As  better  estimates  of  the  variance  of 
nutrient  levels  are  obtained,  the  values 
that  can  be  used  for  nutrition  labeling 
become  more  informative. 

/.  Submission  of  Data  to  FDA  and 
Acceptance  of  Data  by  FDA 

20.  There  was  suppori  for  FDA  review 
and  evaluation  of  labeling  data 
submitted  to  the  agency,  although  one 
comment,  which  said  that  FDA's 
approach  was  impractical  and 
burdensome,  favored  certification  of 
privately  generated  data  bases.  One 
comment  requested  clarification 
regarding  the  submission  of  data  to  FDA 
and  the  review  process  for  the  data. 
There  were  several  comments  related  to 
concerns  about  inconsistency  of  data 
among  stores  because  of  several  sets  of 
accepted  data  for  a  commodity.  One 
comment  asserted  that  approved 
composite  data  bases  should  be  made 
available  to  all  retailers,  whether  or  not 
they  are  members  of  the  association 
developing  the  data.  Another  comment 
asked  if  FUA  will  have  a  system  for 
tracking  data,  and  how  the  data  base 
will  be  made  available.  Another 
comment  asked  about  acceptance  of 
data  sets  for  wild,  as  opposed  to  farmed, 
fish  and  species  offish  that  were  more 
specific  than  those  included  in  the  top 
20. 

To  promote  uniformity  and 
consistency  of  values  among  stores, 
FDA  is  providing  in  Appendices  A  and  B 
to  thia  final  rule  the  nutrition  labeling 
data  for  the  20 most  frequently 
consumed  raw  fruit,  vegetables,  and 
fish.  FDA  will  review  and  evaluate  data 


that  are  submitted  te  the  agency  for  the 
20  mo8t  frequently  consumed  raw  fruit, 
vegetables,  and  fish  and  for  other  raw 
fruit  vegetables,  and  Csh.  FDA  is 
providing  in  $  101.4S(il  that,  at  least 
every  two  years«  U  intends  to  publish  in 
the  Federal  Re^ster.  and  to  provide  ao 
opportunity  for  comment  on.  updates  of 
these  data  sets  or  a  notice  that  the  data 
sets  have  not  changed  from  the  previous 
publication.  FDA  may  publish  revisions 
of  the  data  sets  more  frequently  than 
every  tw»  years  if  belter  data  become 
available.  FDA  will  keep  a  log  and  files 
of  all  data  submitted  and  accepted  for 
raw  fniiL  vegetables,  and  fish. 

FDA  will  not  accept  multiple  data  sets 
for  the  outrilion  labeling  of  the  60 
commodities.  If  new  data  are  submitted 
for  a  commodity,  and  FDA  judges  those 
daia  te  be  superior  to  previous  data,  the 
agency  will  publish  the  newer  data  to 
replace  the  old  with  an  opportunity  for 
comment.  FDA  may  decide  to  replace 
data  for  one  or  more  or  all  nutrient 
values  for  a  fruit,  vegetable,  or  fish. 

As  stated  in  §  101.45(f],  accepted  data 
(if  not  replaced)  may  be  reaccepted  by 
FDA  at  the  end  of  10  years.  FDA  has 
stated  in  §  101.45{i)  that  data  accepted 
by  the  agency  for  nutrients  other  than 
those  listed  in  appendices  A  and  B  for 
the  20  most  frequently  consumed  raw 
fruit,  vegetables,  and  fish,  and  data 
accepted  by  FT)A  for  other  raw  fruit, 
vegetables,  and  fish,  will  be  available 
upon  request  to  FDA  (Division  of 
Nutrition.  200  C  St.  SW..  Washington. 
DC  20204). 

/.  Idcntificaiion  of  the  20  Most 
Frequently  Consumed  Raw  FniH, 
Veqetables.  and  Fish  in  the  United 
States 

Comments  supported  a  national  li&t 
(rather  than  regional  lists)  for  the  most 
frequeatly  consumed  raw  fruit, 
vegetables,  and  fish.  There  was  general 
support  for  FDA's  definition  of  "most 
frequently  consumed"  and  the 
identification  of  the  foods  based  on 
sales,  production,  and  consumption 
data.  Several  comments  noted  a  minor 
misstatement  in  the  proposal  (56  FR 
30468  at  30476,  IIl.Cl..  tiiird  paragraph). 
The  statement  should  have  been  that  the 
agency  has  interpreted  the  phrase  "most 
frequently  consumed"  to  mean  those 
varieties  purchased  raw  (not  consumed 
raw)  in  the  largest  quantities  by  the 
United  Slates  population.  FDA  does  not 
believe  that  this  minor  misstatement 
had  any  substantive  effect. 

21.  Several  comments  wanted  a  fonger 
list  of  fish  ^.g.,  30  rather  than  20)  to 
include  more  species,  more  regioaal 
variation,  and  a  distinction  between 
farmed  and  wild  seafood.  As  noted 
previously,  one  comment  wanted 


salmon  to  be  specified  by  the 
predominant  type  (;e.g..  Atlaotic/cuhcH 
because  composite  nutrient  values  for 
all  salmon  would  not  be  useful  to 
consumen.  One  comment  questioned 
whether  raw.  shucked  oysters  would  be 
included  for  nutritional  labeling.  Pne 
comment  noted  that  rockfish  is  a  local 
name  in  Maryland  and  Virginia  for 
striped  bass  and  asked  for  darificaHoii 
of  this  fish  name  for  consumers. 

Fish  that  are  not  among  the  29  most 
frequently  consumed  may  be  nutrition 
labeled.  Nutrition  labeling  data  for  other 
fish  or  for  specific  varieties  of  fi.sh  that 
are  among  the  top  20  may  be  submitted 
to  FDA  for  review  and  e\»luaiu>n  i)r 
may  be  used  subject  to  §  101 .45(h).  FDA 
does  not  have  sufficient  data  to  provide 
separate  information  for  farmed  and 
wild  fish.  However,  such  data,  if 
available,  should  be  submitted  to  FDA 
for  review  and  evaluation  and  possible 
acceptance  for  nutrition  labeling. 
Several  of  tbe  fish  (salmon,  mackerel, 
crab,  and  trout),  identified  in  the 
proposal  (§  101.44{cH  as  being  among 
the  20  most  frequently  consumed,  have 
been  more  specifically  defined  as 
AllantJc/coho  salmon.  AHantic/Pacific 
&  jack  mackerel,  blue  crab,  and  rainbow 
trout.  The  nutrient  values  that  apply 
specifically  to  these  spedes  are  less 
variable  and,  therefort.  more  useful  to 
consumers.  Oysters,  which  are  listed 
among  the  20  most  frequently  consumed 
fish,  include  raw.  shucked  oysters. 

According  to  FDA's  Fish  List  (Ref  8). 
rockfish  have  many  common  and 
regional  names,  and  the  term  "rockfSsh" 
is,  indeed,  used  in  some  areas  for  striped 
bass.  FDA  hopes  that  over  time,  at  least 
in  part  through  nutrition  education 
programs,  consistency  can  be  achieved 
in  the  names  of  fish  used  in  retail  stores. 
The  fish  names  bated  in  appendix  B 
should  be  used  for  nutrition  labeling  at 
the  cetail  level  because  these  names  are 
accepted  nationally  and  are  used  by 
FDA  (Ref  8).  FDA  believes  that  it  would 
be  misleading  to  place  nutrition  lal>eling 
data  for  rockfish  under  the  name  of 
"rockfish"  in  some  areas  and  under 
"striped  bass "  in  other  areas. 
Consistency  in  nutrition  labeling  of  raw 
produce  and  fish  among  stores 
throughout  the  United  States  is  essential 
if  the  program  is  to  be  beneficial  to 
consumers.  Consumers  may  shop  in 
different  stores  in  different  areas.  They 
^ould  see  the  same  fish  names  and 
nutrition  labeling  values  for  the  same 
fish  no  matter  where  they  shop. 
Retailers  may.  if  they  feel  it  is 
necessary,  provitle  clarification  to 
custfimers  about  focal  fish  names.  Such 
clarification  may  be  presented  as  a 
parenthetical  name  or  a  footnote  on  the 
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labeling  information  thai  is  presented  in 
the  store.  For  example,  the  labeling 
information  might  state:  "Rockfish 
(locally  known  as  Striped  Bass)." 

22.  One  comment  argued  that  when 
and  where  fish  are  packaged  should  not 
be  the  determining  factors  in  deciding 
whether  fish  are  to  be  included  in  the 
voluntary  labeling  program.  The 
comment  noted  that  raw  fish  may  be 
packaged  both  by  manufacturers  and  by 
retailers  and  asked  that  there  not  be 
different  treatment  of  products  identical 
in  species,  form,  packaging  material,  and 
presentation  to  the  consumer.  The 
comment  also  asked  that  the  definition 
of  fish  be  extended  to  include  moUuscan 
shellfish  and  other  finfish  market  cuts 
such  as  steaks,  chunks,  and  fillets. 

In  response  to  the  comment,  FDA 
believes  that  it  is  appropriate  to  clarify 
which  fish,  under  the  1990  amendments, 
may  voluntarily  be  labeled  and  which 
are  required  to  be  nutrition  labeled.  Fish 
included  under  the  voluntary  nutrition 
Libeling  program  are:  raw  (i.e.,  not  heat 
treated),  whole  or  market  cuts  of  finfish 
and  shellfish;  raw,  whole,  peeled, 
shelled,  or  shucked  shrimp,  scallops, 
oysters,  clams,  and  lobster,  and  shelled 
or  unshelled  lobster,  crab,  and  shrimp 
that  have  been  thermally  processed. 
These  fish  are  generally  sold  in  fish 
stores  or  in  the  fresh  fish  section  of 
grocery,  stores.  They  may  be  frozen  or 
iced.  They  are  generally  not  packaged  or 
packaged  by  the  retailer  in  paper  or  with 
cellophane  and  plastic  or  paperboard 
tray.  Raw,  frozen  fish  that  are  packaged 
by  a  manufacturer  (usually  in  a  box  with 
a  printed  label)  and  sold  in  the  frozen 
food  case  of  a  grocery  store  are  subject 
to  mandatory  nutrition  labeling. 

K.  Substantial  Compliance  Definition 
and  Determination 

23.  There  was  general  agreement 
among  comments  with  the  90  percent 
compliance  requirement  for  individual 
stores.  There  were  questions  about  how 
the  sample  of  2,000  stores  was  derived, 
and  about  how  representative  the 
sample  would  be  of  the  United  States 
marketplace.  One  comment  stated  that 
rural  America  had  been  overlooked. 
Several  comments  feared  that  the 
margin  of  error  in  the  estimation  of 
substantial  compliance  could  over 
estimate  compliance  (i.e.,  that  an 
estimate  of  60  percent  compliance  could 
really  be  56  percent).  Several  comments 
said  that  a  chain  was  11  or  more  (not 
four  or  more)  stores  under  common 
ownership. 

FDA  responds  by  noting  that  sample 
size  is  study  specific  and  is  based  on 
two  factors,  survey  design  and  desired 
precision.  The  survey  design 
incorporates  different  aspects  of  the 


study  (in  this  case,  annual  sales, 
proportion  of  chain  versus  independent 
stores,  regional  variability,  and  county 
size)  to  insure  representativeness  of  the 
overall  population  of  stores.  The  desired 
precision  is  the  degree  of  certainty  of 
estimates  to  minimize  sampling  error. 

The  selection  of  a  sample  of  2.000 
stores  was  based  upon  the  survey 
design  and  the  assurance  that  a  sample 
of  2,000  stores  provides  a  relatively 
narrow  margin  of  uncertainty  around  an 
observed  compliance  level  (e.g.,  a 
maximum  of  ±4  percent  for  50  percent 
compliance  and  a  maximum  of  ±3 
percent  for  60  percent  compliance),  with 
an  acceptable  degree  of  statistical 
confidence  (95  percent).  The  percent 
error  decreases  as  the  percent 
compliance  increases.  Every  estimation 
of  percent  compliance  has  a  degree  of 
error;  however,  the  error  could  be 
positive  or  negative.  For  an  identified 
compliance  level  of  60  percent  and  a 
sample  of  2.000,  the  chances  are  95  in 
100  that  the  actual  level  falls  between 
56.1  percent  and  63.9  percent.  Any 
further  increases  in  sample  size  are  not 
necessary,  because  the  percentage  of 
further  reductions  in  uncertainty 
achieved  would  only  be  small  and 
diminishing. 

Based  on  the  characteristics  of  the 
retail  grocery  distribution  system,  which 
were  shown  in  Table  8  of  the  proposed 
regulation  (56  FR  30468  at  30481)  and 
discussed  in  the  text  (56  FR  30468  at 
30477),  chain  versus  independent 
ownership  and  store  volume  are  key 
factors  in  constructing  a  survey  sample 
that  is  representative  of  the  total 
distribution  system.  Representativeness 
by  rural  versus  urban  areas  is  further 
assured  by  allocating  the  store  sample 
in  proportion  to  food  sales  in  counties 
that  are  highly  urbanized,  relatively 
urbanized,  rural,  and  very  rural.  The 
specific  county  size  definitions  and 
classifications  are  based  on  the  1980 
United  States  census  of  the  population. 

Although  various  definitions  of  a 
chain  (e.g.,  4,  8,  or  11  stores  under 
common  ownership)  are  used  within  the 
retail  food  industry,  after  considering 
the  comments,  FDA  has  decided  not  to 
change  its  definition  of  a  "chain"  as  four 
or  more  stores.  This  definition  is 
commonly  accepted  and  is  used  by  the 
major  marketing  firm  that  will  serve  as 
the  contractor  for  the  survey  that  FDA 
will  undertake  to  assess  compliance 
with  the  guidelines. 

24.  Opinion  was  divided  among  the 
comments  about  the  definition  of 
substantial  compliance  as  "at  least  60 
percent  of  all  stores  that  are  evaluated 
in  compliance"  with  the  guidelines  in 
§  101.45.  Some  comments,  especially 
those  from  retailers  and  retailer 


organizations,  felt  it  was  appropriate. 
Others,  especially  those  from  consumer 
groups  and  professional  societies, 
wanted  a  higher  value  of.80  to  90 
percent. 

FDA  understands  the  concerns  of 
retailers  in  initiating  a  new  program  and 
the  desire  of  consumer  groups  to  ensure 
that  consumers  have  access  to  the 
information.  FDA  is  concerned  that  it 
may  take  some  time  to  get  the  programs 
going  and  does  not  want  to  judge  them 
unfairly,  particularly  at  the  onset.  As 
evidenced  by  the  discussion  in  the 
preamble  to  the  proposed  rule  (56  FR 
30468  at  30478),  FDA  carefully 
considered  the  statutory  criteria  for 
defining  "substantial  compliance."  FDA 
continues  to  believe  that  the  criterion 
that  it  proposed  represents  an 
appropriate  balance  among  the  factors 
that  Congress  directed  it  to  consider.  To 
meet  the  60  percent  criterion,  well  over 
half  of  all  covered  stores  will  have  to 
provide  nutrition  labeling.  Moreover,  if 
this  criterion  is  met,  based  on  the  size 
and  the  market  share  of  the  stores  that 
FDA  will  survey,  nutrition  labeling  will 
be  provided  for  well  over  half  of  the 
sales  of  raw  produce  and  raw  fish  in  this 
country.  FDA  believes  that  this  level  of 
compliance  and  of  providing  information 
to  consumers  is  fairly  characterized 
under  the  criteria  in  the  law  as 
substantial.  Moreover,  while  the 
comments  that  disagreed  with  FDA's 
standard  asserted  that  a  higher 
percentage  was  appropriate,  none 
provided  a  meaningful  basis  for  a 
change  or  demonstrated  that  FDA's 
criterion  was  inconsistent  with  the  act. 
Therefore.  FDA  is  adopting  the  standard 
for  "substantial  compliance"  that  it 
proposed. 

25.  Several  comments  requested  that 
substantial  compliance  be  determined 
separately  for  raw  produce  and  fish. 
They  stated  that  the  produce  section  of 
a  store  should  not  be  considered  to  be 
out  of  compliance  if  the  fish  section  did 
not  meet  the  requirements. 

FDA  agrees  with  these  comments 
because  of  the  inherent  separateness 
between  the  produce  industry  and  the 
fish  industry.  The  two  groups  are 
served,  for  the  most  part,  by  separate 
retail  and  trade  associations.  Also, 
produce  and  fish  are  generally  sold  in 
different  locations  in  the  grocery  stores. 
FDA  believes  that  the  failure  to  achieve 
substantial  compliance  for  either 
produce  or  fish  should  not  hinder  the 
voluntary  nutrition  labeling  program  for 
the  other.  FDA  has  clarified  in  proposed 
1 101.43(a)  that  the  raw  produce  and 
raw  fish  in  individual  stores  are  to  be 
evaluated  separately  for  compliance  and 
has  specified  in  proposed  §  101.43(d) 
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organizations,  felt  it  was  appropriate. 
Others,  especially  those  from  consumer 
groups  and  professional  societies, 
wanted  a  higher  value  of.80  to  90 
percent. 

FDA  understands  the  concerns  of 
retailers  in  initiating  a  new  program  and 
the  desire  of  consumer  groups  to  ensure 
that  consumers  have  access  to  the 
information.  FDA  is  concerned  that  it 
may  take  some  time  to  get  the  programs 
going  and  does  not  want  to  judge  them 
unfairly,  particularly  at  the  onset.  As 
evidenced  by  the  discussion  in  the 
preamble  to  the  proposed  rule  (56  FR 
30468  at  30478).  FDA  carefully 
considered  the  statutory  criteria  for 
defining  "substantial  compliance."  FDA 
continues  to  believe  that  the  criterion 
that  it  proposed  represents  an 
appropriate  balance  among  the  factors 
that  Congress  directed  it  to  consider.  To 
meet  the  60  percent  criterion,  well  over 
half  of  all  covered  stores  will  have  to 
provide  nutrition  labeling.  Moreover,  if 
this  criterion  is  met,  based  on  the  size 
and  the  market  share  of  the  stores  that 
FDA  will  survey,  nutrition  labeling  will 
be  provided  for  well  over  half  of  the 
sales  of  raw  produce  and  raw  fish  in  this 
country.  FDA  believes  that  this  level  of 
compliance  and  of  providing  information 
to  consumers  is  fairly  characterized 
under  the  criteria  in  the  law  as 
substantial.  Moreover,  while  the 
comments  that  disagreed  with  FDA's 
standard  asserted  that  a  higher 
percentage  was  appropriate,  none 
provided  a  meaningful  basis  for  a 
change  or  demonstrated  that  FDA's 
criterion  was  inconsistent  with  the  act. 
Therefore.  FDA  is  adopting  the  standard 
for  "substantial  compliance"  that  it 
proposed. 

25.  Several  comments  requested  that 
substantial  compliance  be  determined 
separately  for  raw  produce  and  fish. 
They  stated  that  the  produce  section  of 
a  store  should  not  be  considered  to  be 
out  of  compliance  if  the  fish  section  did 
not  meet  the  requirements. 

FDA  agrees  with  these  comments 
because  of  the  inherent  separateness 
between  the  produce  industry  and  the 
fish  industry.  The  two  groups  are 
served,  for  the  most  part,  by  separate 
retail  and  trade  associations.  Also, 
produce  and  fish  are  generally  sold  in 
different  locations  in  the  grocery  stores. 
FDA  believes  that  the  failure  to  achieve 
substantial  compliance  for  either 
produce  or  fish  should  not  hinder  the 
voluntary  nutrition  labeling  program  for 
the  other.  FDA  has  clarified  in  proposed 
§  101.43(a)  that  the  raw  produce  and 
raw  fish  in  individual  stores  are  to  be 
evaluated  separately  for  compliance  and 
has  specified  in  proposed  §  101.43(d) 


that  substantial  comphance  is  to  be 
evaluated  separately  for  raw  produce 
and  for  raw  fish.  FDA  will  make  both 
evaluations  on  the  basis  of  samples  of 
2,000. 

L.  Exemptrons 

?6.  One  comment  requested  that  the 
exemption  for  small  United  States 
operations  be  matched  by  a  requirement 
that  United  States  retailers  not  pass  the 
Ubeling  responsibility  to  small  volume 
third  country  suppliers  of  produce. 

The  1990  amendments  specify  that  it 
is  the  responsibility  of  the  retailer,  not 
the  supplier,  to  provide  the  nutrition 
labeling  information  to  consumers.  In 
addition,  FDA  is  supplying  the 
necessary  interim  nutrition  labeling 
information  for  retailers.  Because  of 
these  facts,  FDA  believes  that  no  burden 
regarding  nutrition  labeling  will  fall 
upon  small  volume  third  country 
suppliers  of  produce,  and.  hence,  there  is 
no  need  for  an  exemption  for  them. 

27.  One  comment  stated  that  the 
exemptions  specified  in  the  law  for 
small  businesses,  restaurants,  delis,  self- 
service  food  bars,  and  foods  prepared 
and  processed  at  the  store  must  be 
included  in  the  final  regulation.  One 
comment  felt  that  FDA  should  clarify 
that  all  raw  fruit,  vegetables,  and  fish 
not  within  the  top  20  are  exempt  from 
nutrition  labeling.  One  comment 
requested  clarification  that  mixtures  of 
fruits  and  vegetables  (e.g.,  melon  cups, 
fruit  salad,  vegetable  trays  with  dip, 
salads)  are  exempt  from  labeling 
requirements.  Another  comment  said 
that  nutrition  labeling  of  minimally 
processed  raw  produce  packaged  with  a 
separate  packet  of  sauce  or  dressing 
should  be  voluntary. 

FDA  has  reviewed  the  exemptions 
from  nutrition  labeling  specified  in  the 
1990  amendments  as  they  pertain  to  the 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  (56  FR  30468  at 
30478).  Exemptions  from  mandatory 
nutrition  labeling  of  foods  are  fully 
covered  in  the  supplementary  nutrition 
kbeling  proposal. 

FDA  notes  that  section  403(q)(5)(A){ii) 
of  the  act  provides  exemptions  from 
nutrition  labeling  for  food  "which  is 
processed  and  prepared  (primarily  in  a 
retail  establishment,  which  is  ready  for 
human  consumption,  wnich  is  of  the 
type  described  in  section  403(q)(5)(A)(i) 
of  the  act,  and  which  is  offered  for  sale 
to  consumers  but  not  for  immediate 
human  consumption  in  such 
establishment  and  which  is  not  offered 
for  sale  outside  such  establishment." 
FDA  considers  in-store  prepared 
packages  that  contain  mixtures  of  fruit 
and  vegetables  (e.g.,  carrot  and  celery 
sticks:  slices  of  mushrooms,  gieen 


pepper,  and  cucumber;  cantaloupe, 
honeydcw,  and  watermelon  bails;  slices 
of  apples,  pineapple,  and  kiwifruit)  to  be 
prepared  for  immediate  consumption. 
They  therefore  fall  within  the 
description  offered  in  section 
403(q)(5)(A)(ii)  of  the  act  and  are  exempt 
from  nutrition  labeling.  Because  such 
products  are  exempt  from  nutrition 
labehng,  FDA  will  not  consider  them 
when  making  determinations  of 
compliance. 

Raw  fruits  or  vegetables  that  are  sold 
with  separate  packets  of  sauce  or 
dressing  are  not  included  in  the 
voluntary'  nutrition  program.  Such 
products  intended  for  immediate 
consumption  are  exempt  from  nutrition 
labeling.  Such  products  requiring 
cooking  with  the  addition  of  a  sauce  fall 
under  the  requirements  for  mandatory 
nutrition  labeling. 

28.  One  comment  recommended  that 
FDA  raise  the  annual  gross  sales 
requirement  for  small  business  from 
$50,000  to  $300,000  to  assure  that  small 
business  can  avail  themselves  of  this 
exemptioa 

The  1990  amendments  specify  that 
retailers  shall  be  exempt  if  they  have 
"annual  gross  sales  made  or  business 
done  in  sales  to  consumers  which  is  not 
more  than  $500,000  or  has  annual  gross 
sales  made  or  business  done  in  sales  of 
food  to  consumers  which  is  not  more 
than  $50,000  *  *  *".  These  legislative 
values  canaot  be  changed 
administratively.  The  values  are 
discussed  fully  in  the  supplementary 
mandatory  nutrition  labeling  proposal 

M.  Costs  of  Program  Implementation 

29.  FDA  estimated  (56  FR  30468  at 
30479)  the  cost  of  program 
implementation  to  be  from  $100  to  $165 
million  over  20  years  for  compliance  of 
at  least  60  percent  for  99,000  stores. 
Several  comments  stated  that  costs 
estimated  by  FDA  for  the  nutrition 
labehng  of  raw  fruit,  vegetables,  and 
fish  were  conservative  because  the  life 
of  a  sign  in  a  grocery  store  is  only  6 
months  to  a  year  (not  5  years),  and 
because  use  of  an  interim  program  (until 
the  issuance  of  revised  guidelines)  will 
cause  the  cost  of  compliance  to  increase 
because  signs  and  labels  will  need  to  be 
updated  when  final  regulations  and 
formats  are  established.  Costs  were 
estimated  by  these  comments  to  be 
about  $150  to  $200  per  year  per  store. 

FDA  has  considered  the  estimates 
provided  by  several  of  the  comments 
and  notes  that  at  a  yearly  cost  of  $150 
for  60  percwit  compliance,  the  20-year 
cost  would  be  $117  million  (at  a  5 
percent  discount  rate),  and  at  a  yearly 
cost  of  $200  for  60  percent  compliance, 
the  a)-year  cost  would  be  $155  million 


(at  a  5  percent  discount  rate).  FDA  is 
modifying  its  estimates  of  the  cost  of 
this  rule  accordingly. 

III.  Conchision 

In  response  to  comments  subn^tted 
regarding  the  proposal  for  ^  voluntary' 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  (56  FR  3(M68).  FDA 
has  modified  §S  101.43. 101.44.  and 
101.45.  The  agency  has  adopted  the 
provisions  of  §  101.42  and  other  parts  of 
§§  101.43  through  101.45  as  proposed 
because  the  agency  did  not  receive  any 
comments  concerning  them  or  because, 
as  explained  above,  the  comments 
received  did  not  provide  any  basis  to 
justify  a  change.  The  following 
summarizes  the  changes  being  made  to 
§§  101.43  through  101.45  by  this  final 
rule: 

FDA  has  modified  S  101.42(e)  and  (f) 
and  i  101.43(a)  to  clarify  that  substantial 
compliance  will  be  assessed  separately 
for  raw  agricultural  commodities  (i.e., 
raw  fruit  and  vegetables)  and  for  raw 
fish. 

In  §  101.43(b).  FDA  has  changed  the 
phrase  "•   •   *  raw  fruit,  vegetables,  and 

fish to raw  fruit  and 

vegetables  and  of  raw  fish to 

clarify  that  substantial  compliance  will 
be  assessed  separately  for  raw 
agricultural  commodities  and  for  raw 
fish. 

As  discussed  above,  section  101.43(d) 
is  being  added  and  states  "FDA  will 
evaluate  substantial  compliance 
separately  for  raw  agricultural 
commodities  and  for  raw  fish." 

In  §  101.44(c).  the  types  of  salmon, 
mackerel  crab,  and  trout  that  are  among 
the  20  most  frequently  consumed  raw 
fish  are  being  more  precisely  identified, 
so  that  the  nutrient  values  will  be  of 
greater  use  to  consumers.  These  fish  are 
now  being  described  as  Atlantic/coho 
salmon,  Atlantic/Pacific  and  jack 
mackerel,  blue  crab,  and  rainbow  trouL 

In  i  101.45(b)(1).  as  explained  above. 
FDA  is  changing  the  statement 
"Thiamin,  riboflavin,  and  niacin  may  be 
declared  in  the  nutrition  labeling  '  to 
"The  percent  U.S.  RDA  for  protein, 
thiamin,  riboflavin,  and  niacin  may  be 
declared  in  the  nutrition  labeling."  A 
statement  has  been  added  that 
declaration  of  complex  carbohydrates, 
sugars,  dietarj'  fiber,  saturated  f«t,  and 
cholesterol  is  voluntary. 

As  explained  above,  proposed 
S  101.45(b)(2),  which  concerned  the  use 
of  a  simplified  label  and  a  qualifying 
statement,  has  been  removed.  Sections 
101.45{bM3)  through  (b)(5)  have  been 
redesignated  as  5  101.45(b)(2)  through 
(b)(4). 
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In  redesignated  §  101.45(b)(2).  in  the 
first  sentence  of  this  paragraph,  the 
phrase  "for  the  full  or  simplified 
formats"  is  being  removed  because  the 
discussion  about  the  simplified  formal 
has  been  removed. 

In  §  101.45(e),  in  the  first  sentence,  the 
word  "booklet"  is  being  replaced  by 
"manual"  to  be  consistent  with  the  text 
of  the  Federal  Register.  The  phrase  "(or 
subsequent  revisions  of  this  manual)"  is 
being  inserted  after  the  name  of  the 
manual.  In  the  second  sentence,  the 
word  "It"  was  replaced  by  'The 
manual"  for  clarification. 

In  §  101.45(f).  in  the  first  sentence,  the 

phrase of  the  data  base 

is  being  replaced  by  "*  *  *  of  a 
submitted  data  base  *  *  *"  for 
clarification. 

In  §  101.45(f).  the  following  is  being 
added  to  the  end  of  the  second  sentence. 
"*  *  *  or  until  another  data  base  on  the 
same  commodity  is  submitted  to  FDA 
and  found  to  be  superior."  In  addition,  in 
§  101.45(f).  in  the  fourth  sentence,  the 
following  is  being  inserted  after 

"unless. *  the  data  base  is  being 

superseded  by  another  on  the  same 
commodity  or  *  *  * ."  These  changes 
reflect  the  fact  that,  as  discussed  above. 
FDA  will  not  accept  multiple  data  sets 
but  will  only  maintain  the  best  data 
available. 

In  §  101.45(h).  the  word  "raw"  is  being 
inserted  before  "fruit"  for  clarification. 

As  discussed  above,  section  101.45(i) 
is  being  added.  This  new  section  states: 
"FDA  will  publish,  and  provide  an 
opportunity  for  comment  on.  updates  of 


the  nutrition  labeling  data  for  the  20 
most  frequently  consumed  raw  fruit, 
vegetables,  and  fish  (or  a  notice  that  the 
data  sets  have  not  changed  from  the 
previous  publication)  at  least  every  2 
years  in  the  Federal  Register.  FDA 
accepted  data  for  other  raw  fruit, 
vegetables,  and  fish  or  for  other 
nutrients  are  available  from  the  Division 
of  Nutrition,  Center  for  Food  Safety  and 
Applied  Nutrition.  200  C  St.  SW.. 
Washington.  DC  20204." 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

The  food  labeling  reform  initiative, 
taken  as  a  whole,  will  have  associated 
costs  in  excess  of  the  $100  million 
threshold  that  defines  a  major  rule. 
Therefore,  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  has 
developed  one  comprehensive 
regulatory  impact  analysis  (RIA)  that 
presents  the  costs  and  benefits  of  all  of 
the  food  labeling  provisions  taken 
together.  The  RIA  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  costs  of  compliance  with  this 
final  rule  alone  are  discussed  in  section 


II.M.  above.  FDA  has  estimated  the 
costs  that  may  be  incurred  as  a  result  of 
the  provisions  of  the  1990  amendments 
covered  by  this  final  rule  to  be  between 
$117  million  to  $155  million.  FDA 
welcomes  comments  on  these  cost 
estimates. 
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VII.— Appendix  A 

[Nutritional  labeling  accepted  bi  FDA  for  the  20  most  freguently  consufned  raw  fruit  and  vegetat)les  (August  1991).) 


Fruit  (Edible  portion  weight) 


Banana,  raw.  1  medium,  (126  g)  (4.5  oz) 

Apple,  raw.  1  medium.  (154  g)  (5.5  oz) 

Watermelon,  raw,  Vi«  medium  melon;  2  cups  diced 

pieces  (280  g)  (10  oz) 

Orange,  raw.  1  medium,  (154  g)  (5.5  oz) 

Cantaloupe,  raw,  'A  medium  melon,  (134  g)  (5  oz) 

Grape,  raw,  1  ^  cups.  (138  g)  (5  oz) 

Grapefruit  raw,  Mi  medium,  (154  g)  (5.5  oz) 

Suawtoerry,  raw,  8  medium,  (147  g)  (5.5  oz) 

Peach,  raw.  2  medium.  (174  g)  (6  oz) 

Pear,  raw,  1  medium,  (166  g)  (6  oz) 

Nectarme,  raw,  1  medium,  (140  g)  (5  oz) - 

Honeydew  melon,  raw,  'Ao  medium  melon,  (134  g) 

(5oz) 

Plum,  raw,  2  medium.  (132  g)  (4.5  oz) „_ ™ 

Avocado,  raw,  Vs  medium,  (55  g)  (2  oz) 

Lenxxi,  raw,  1  medium.  (58  g)  (2  oz) 


Kilocalor- 

ies 


Pineapple,  raw,  2  slices,  3"  diametef,  %  '  thick.  (112 

g)(4oz) 

Tangerine,  raw.  2  medium,  Z%"  diameter  (168  g)  (6 


oz) 


Sweet  cherry,  raw,  21  cherries:  1  cup.  (140  g)  (5  oz) . 

Kiwifruit,  raw,  2  medium,  (148  g)  (5.5  oz) 

Ume.  raw,  1  medium,  (67  g)  (2.5  oz) 

Potato,  raw.  1  medium.  (148  g)  (5.5  oz) 

lcet>erg  lettuce,  raw.  '.»  medium  head,  (80  g)  (3  oz) ... 


120 
80 

80 
50 
50 
85 
SO 
50 
70 
100 
70 

50 

70 

120 

18 

90 


Protein 
(9) 


Oibo- 

tiydrates 

(9) 
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II.M.  above.  FDA  has  estimated  the 
costs  that  may  be  incurred  as  a  result  of 
the  provisions  of  the  1990  amendments 
covered  by  this  final  rule  to  be  between 
$117  million  to  $155  million.  FDA 
welcomes  comments  on  these  cost 
estimates. 
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VIL— Appendix  A— Continued 

(Nutritional  labeling  accepted  by  FDA  lor  the  20  most  freguently  consumed  raw  fruit  and  vegetables  (August  1991).] 


Fnjit  (Edible  portion  weight) 


Tomato,  raw,  1  medium,  ('48  g)  (5.5  oz) _ 

Onion,  raw,  1  medium.  (148  g)  (5.5  oz) 

Carrot,  raw,  7"  long,  1  y«"  diameter  (78  g)  (3  oz) 

Celery,  raw,  2  medium  stalks  (110  g)  (4  oz) 

Sweet  com,  raw,  kernels  from.  1  medium  ear  (90  g) 

(3oz) _... 

Broccoli,  raw,  1  medium  stalk,  (148  g)  (5.5  oz) 

Green  cabbage,  raw,  V\  i  medium  head  (84  g)  (3  oz) . 

Cucumber,  raw,  Vi  medium,  (99  g)  (3.5  oz) 

Bell  pepper,  raw,  1  medium,  (148  g)  (5.5  oz) _ 

Cauliflower,  raw,  V«  medium  head  (99  g)  (3  oz) 

Leaf  lettuce,  raw,  1.5  cup  stvedded  (65  g)  (3  oz) 

Sweet  potato,  raw,  medium.  5"  long,  2"  diameter 

(130  g)  (4.5  oz) 

Mushroom,  raw,  5  medium,  (84  g)  (3  oz) 

Green  onion,  raw,  V4  cup  ctK>pped  (25  g)  (1  oz) 

Green  (snap)  bean,  raw,  ¥<  cup  cut  (83  g)  (3  oz) 

Radish,  raw,  7  radishes  (85  g)  (3  oz) 

Summer  squash,  raw,  Vt  medium,  (98  g)  (3.5  oz) 

Asparagus,  raw,  5  spears  (93  g)  (3.5  oz) 
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Sodium 
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>  Less  than  2%  U.S.  RDA. 


Notes 

Data  sources: 

Produce  Marketing  Association  (all  data 
except  as  noted  below). 

USDA  Revised  Agriculture  Handbook  No 
8-9  (Fruits  and  Fruit  Juices.  1982)  and  8-1 1 
(Vegetables  and  Vegetable  Products,  1984) 
for  grape,  peach,  pear,  nectarine,  plum, 
tangerine,  lime,  sweet  com.  sweet  potato,  and 
green  onion;  dietary  fiber  for  pineapple, 
tomato,  and  carrot;  dietary  fiber  for  grape 
and  plum  based  on  similar  foods. 


Dietary  fiber  for  nectarine,  tangerine,  lime, 
and  green  onion  from  McCance  and 
Widdowson's  The  Composition  of  Foods  by 
A.A.  Paul  and  D.A.T.  Southgate,  4th  revised 
ed..  Elsevier/North-Holland  Biomedical 
Press.  NY.  1978  or  Nutrient  Content  of  Food 
Portions  by  J.  Davies  and  J.  Dickerson.  The 
Royal  Society  of  Chemistry.  Cambridge.  U.K., 
1991. 

Serving  portion  weights  in  oz  from  I^4A 
were  multiplied  by  28  to  obtain  g  weights;  55 
g  were  used  for  2  oz,  and  85  g  were  used  for  3 


oz.  Ounces  were  rounded  to  the  nearest  0.5 
oz  for  the  chart.  Serving  portions  weights  in  g 
from  USDA  were  divided  by  28  to  obtain  oz; 
oz  were  rounded  to  the  nearest  0.5  oz. 

Values  were  rounded  in  accordance  with 
21  CFR  101.9.  Percent  U.S.  RDA  was  based  on 
5,000  lU  for  vitamin  A  60  milligrams  (mg)  for 
vitamin  C.  1.000  mg  for  calcium,  and  18  mg  for 
iroa 

Avocado  data  were  derived  from  two  data 
sets  and  are  based  on  California  varieties. 


VIII.  Appendix  B 

[Nutrition  lal}eling  accepted  by  FDA  for  the  20  most  frequently  consumed  fish  (August  1991)] 


Kikjcakx- 
ies 

Protein 
(9) 

Carbo- 
hydrates 
(9) 

Fat 
(9) 

Saturated 

Fatty  Acid 

(9) 

Cholesterol 

(mg) 

Sodium 
(nig) 

Percent  U.S.  RDA 

VttaminA 

Vitamin  C 

Catekim 

Iron 

Fish.  3  oz  edible  portion,  cooked  • 
Shrimp,  boiled 
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Cod,  broiled,  skinless 

Pollack,  broiled,  skinless 

Catfish,  baked,  skinless „ 

Scallop,  broiled,  5  7  large  or  14  small 

Salmon,  Atlantic/coho,  baked,  skinless . 

Flounder,  t>aked,  skinless 

2 

(') 
5 

(•) 
4 
2 

Sole,  broiled,  skinless 

Oyster,  steamed.  12  medium 

Orange  roughy,  txoiled.  skinless 

2 
6S 
(') 

Mackerel,  Atlantic/Pacific  &  jack,  broiled, 
skinless ; 

9 

Ocean  percft,  baked,  skinless 

6 

Rockfish,  baked.  Wunless ...j 

Whiting,  baked,  skinless „™_™. 

Clam,  steamed,  12  small 

Haddock,  baked,  skinless 

Blue  crab,  steamed 

Raint>ow  trout,  txoiled,  skinless 

3 
2 

130 
6 

4 
10 

Halibut,  broiled,  skinless _ 

Lobster,  boiled 

s 

2 

'  Less  than  2%  U.S.  RDA. 

'  Ckx>ked  without  fat  or  seasoning. 
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NotM 

Data  sources: 

Seafood  Nutri-Facts  by  the  Food  Marketing 
Institute  and  the  National  Fisheries  Institute, 
1988  (aH  values  except  vitamin  A,  vitamin  C 
cakium.  iron). 

USDA  Agriculture  Handbook  No.  8-15 
(Fkifisb  and  Shellfish  Products,  1987)  and 
NOAA  (National  Oceanic  and  Atnioapheric 
Administration)  Tedmical  Memo  NMFS  F/ 
SEC-11  (1981)  (vitamin  A.  vitamin  C,  calcium, 
iron). 

(■)  =  assomed  less  than  2  U.S.  RDA  (no 
data  available). 

Atlantic/cobo  salmon  was  selected  for 
labeling  because  most  pink  salmon  is  canned, 
and  most  sockeye  salmon  is  exported  to 
Japan.  Atlantic/Pacific  and  jack  mackerel 
were  selected  for  labeling  because 
consumption  of  Spanish  mackerel  is  low. 
Personal  communication  with  L  Weddig  of 
National  Fisheries  Institute,  August  15, 1991. 

Nutrient  values  were  averaged  for  Atlantic 
and  coho  salmon  and  for  Atlantic  and  Pacific 
and  jack  mackerel. 

Atlantic  cod  was  used  for  cholesterol  and 
sodium;  Pacific  cod  would  be  40  mg 
cholesterol  and  75  mg  sodium. 

Values  were  rounded  in  accordance  with 
21  CFR  101.9.  Percent  II.S.  RDA  was  based  on 
5,000  lU  for  vttanin  A.  80  mg  for  vitamin  C 
1,000  mg  for  calcium,  and  18  mg  for  iron. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair  Packaging 
and  Labeling  Act  (IS  U.S.C.  1453. 1434. 1455): 
sees.  2(n.  301.  402.  403.  409.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
331,  342.343.  344  371). 

2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Specific  Nutrttion  Labeling 
Raqulraments  and  GuMcUnaa 

101.42  Nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish. 

101.43  Substantial  compliance  of  food 
retailers  with  the  guidelines  for  the 
voluntary  nutrition  labeling  of  raw  fruit, 
vegetables,  and  Tish. 

101.44  Identification  of  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish  in  the  United  States. 

101.45  Guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fruit,  vegetables,  and  fish. 


Subpart  C— Specific  Nutrttion  Labeling 
Requirements  and  Guidelines 

§  101.42    Nutrttion  labeling  of  raw  fruit, 
vagetaMaa,  and  fish. 

(a)  The  Food  and  Drug  Administration 
(FDA)  urges  food  retailers  to  provide 
nutrition  information,  as  provided  in 

S  lOU(c),  for  raw  fruit,  vegetables,  and 
fish  at  the  point-of-purchase.  If  retailers 
choose  to  provide  such  information,  they 
should  do  so  in  a  manner  that  conforms 
to  the  guidelines  in  S  101.45. 

(b)  In  §  101.44.  FDA  has  listed  the  20 
varieties  of  raw  fruit,  vegetables,  and 
fish  that  are  most  frequently  consumed 
during  a  year  and  to  which  the 
guidelines  apply. 

(c)  FDA  has  also  defined  in  S  101.43, 
the  circumstances  that  constitute 
substantial  compliance  by  food  retailers 
with  the  guidelines. 

(d)  By  May  8. 1993,  FDA  vi  ill  issue  a 
report  on  actions  taken  by  food  retailers 
to  provide  consumers  with  nutrition 
information  for  raw  fruit  vegetables, 
and  fish  under  the  guidelines 
established  in  \  101.45. 

(1)  The  report  will  include  a 
determination  of  whether  there  is 
substantial  compliance,  as  defined  in 
§  101.43.  with  the  guidelines. 

(2)  In  evahiating  substantial 
compliance,  FDA  will  consider  only  the 
20  varieties  of  raw  fruit  vegetables,  and 
fish  most  frequently  consumed  as 
identified  in  \  101.44. 

(e)  If  FDA  finds  that  there  is 
substantial  compliance  with  the 
guidelines  for  the  nutrition  labeling  of 
raw  fruit  and  vegetables  or  of  Hsh.  the 
agency  will  so  state  in  the  report  and 
the  guidelines  will  remain  in  effect.  FDA 
will  reevaluate  the  market  place  for 
substantial  compliance  every  2  years. 

(f)  If  FDA  determines  that  there  is  not 
substantial  compliance  with  the 
guidelines  for  raw  fruit  and  vegetables 
or  for  raw  fish,  the  agency  will  at  that 
time  issue  proposed  regulations 
requiring  that  any  person  who  offers 
raw  fruit  and  vegetables  or  fish  to 
consumers  provide,  in  a  manner 
prescribed  by  regulations,  the  nutrition 
information  required  by  S  101.9.  Final 
regulations  would  have  to  be  issued  6 
months  after  issuance  of  proposed 
regulations,  and  they  would  become 
effective  6  months  after  the  dale  of  their 
promulgation. 

9  101.43    Substantial  compliance  of  food 
retailers  witti  the  guidelines  for  the 
voluntary  nutrition  labeling  of  raw  fruit 
vegetables,  and  fish. 

(a)  The  Food  and  Drug  Administration 
(FDA)  will  judge  a  food  retailer  who 
sells  raw  agricultural  commodities  or 
raw  fish  to  be  in  compliance  with  the 


guidelines  in  §  101.45  with  respect  to 
raw  agricultural  commodities  if  the 
retailer  displays  or  provides  nutrition 
labeling  for  at  least  90  percent  of  the 
raw  agricultural  commodities  listed  in 
S  101.44  that  it  sells,  and  with  respect  to 
raw  fish  if  the  retailer  displays  or 
provides  nutrition  labeling  for  at  least  90 
percent  of  the  types  of  raw  fish  listed  in 
i  101.44  that  it  sells.  To  be  in 
compliance,  the  nutrition  labeling  shall: 

(1)  Be  presented  in  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  §  101.45(a); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  \  101.45(b);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  (see  9  101.45(i)).  that 
have  been  accepted  by  FDA  (see 

9  101.45  (c).  (f),  and  (g)).  or  that  are 
consistent  with  9  101.45  (d)  and  [c]  and 
have  not  been  found  to  be  out  of 
compliance  after  a  review  under 
9  101.9(e}  (see  9  101.45(h)). 

(b)  To  determine  whether  there  is 
substantial  compliance  by  food  retailers 
with  the  guidelines  in  9  101.45  for  the 
voluntary  nutrition  labeling  of  raw  fruit 
and  vegetables  and  of  raw  fish.  FDA 
will  select  a  representative  sample  of 
2,000  stores,  allocated  by  store  type  and 
size,  for  raw  fruit  and  vegetables  and  for 
raw  fish. 

(c)  FDA  will  find  that  there  is 
substantial  compliance  with  the 
guidelines  in  9  101.45  if  it  finds  based  on 
paragraph  (a)  of  this  section  that  at  least 
60  percent  of  all  stores  that  are 
evaluated  are  in  compliance. 

(d)  FDA  will  evaluate  substantial 
comphance  separately  for  raw 
agricultural  commodities  and  for  raw 
fish. 

§  101.44    Identification  of  the  20  most 
frequently  consumed  raw  fruH,  vegetables, 
and  fish  in  the  United  States. 

(a)  The  20  most  frequently  consumed 
raw  fruit  are:  Banana,  apple, 
watermelon,  orange,  cantaloupe,  grape, 
grapefruit  strawberry,  peach,  pear, 
nectarine,  honeydew  melon,  plum, 
avocado,  lemon,  pineapple,  tangerine, 
sweet  cherry,  kiwifruit,  and  lime. 

(b)  The  20  most  frequently  consumed 
raw  vegetables  are:  Potato,  iceberg 
lettuce,  tomato,  onion,  carrot,  celery, 
sweet  com,  broccoli,  green  cabbage, 
cucumber,  bell  pepper,  cauliflower,  leaf 
lettuce,  sweet  potato,  mushroom,  green 
onion,  green  (snap)  bean,  radish, 
summer  squash,  and  asparagus. 

(c)  The  20  most  frequently  consumed 
raw  fish  are:  Shrimp,  cod.  pollack, 
catfish,  scallop,  Atlantic/coho  salmon, 
flounder;  sole,  oyster,  orange  roughy, 
Atlantic/Pacific  and  jack  mackerel, 
ocean  perch,  rockfish,  whiting,  clam. 
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'™'*'  labeling  for  at  least  90  percent  of  the 

raw  agricultural  commodities  listed  in 
S  101.44  that  it  sells,  and  with  respect  to 
raw  fish  if  the  retailer  displays  or 
provides  nutrition  labeling  for  at  least  90 
percent  of  the  types  of  raw  fish  listed  in 
i  101.44  that  it  sells.  To  be  in 
compliance,  the  nutrition  labeling  shall: 
{ij  Be  presented  m  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  5  l(n.45(a); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  §  101.45ib);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  (see  S  101.45(i)).  that 
have  been  accepted  by  FDA  (see 
S  101.45  (c).  (f),  and  (g)).  or  that  are 
consistent  with  §  101.45  (d)  and  (c)  and 
have  not  been  found  to  be  out  of 
compliance  after  a  review  under 
§  101.9(e)  (see  §  lCn.45{h)). 

(b)  To  determine  whether  there  is 
substantial  compliance  by  food  retailers 
with  the  guidelines  in  §  101.45  for  the 
voluntary  nutrition  labeling  of  raw  fruit 
and  vegetables  and  of  raw  fish,  FDA 
will  select  a  representative  sample  of 
2,000  stores,  allocated  by  store  type  and 
size,  for  raw  fruit  and  vegetables  and  for 
raw  fish. 

(c)  FDA  will  find  that  there  is 
substantial  compliance  with  the 
guidelines  in  {  101.45  if  it  finds  based  on 
paragraph  (a)  of  this  section  that  at  least 
60  percent  of  all  stores  that  are 
evaluated  are  in  compliance. 

(d)  FDA  will  evaluate  substantial 
compliance  separately  for  raw 
agricultural  commodities  and  for  raw 
fish. 

§  101.44    Identification  of  the  20  most 
frequently  consumed  raw  fruit,  vegetables, 
and  fisti  in  ttte  United  States. 

(a)  The  20  most  frequently  consumed 
raw  fruit  are:  Banana,  apple, 
watermelon,  orange,  cantaloupe,  grape, 
grapefruit,  strawberry,  peach,  pear, 
nectarine,  honeydew  melon,  plum, 
avocado,  lemon,  pineapple,  tangerine, 
sweet  cherry,  kiwifruit,  and  lime. 

(b)  The  20  most  frequently  consumed 
raw  vegetables  are:  Potato,  iceberg 
lettuce,  tomato,  onion,  carrot,  celery, 
sweet  com,  broccoli,  green  cabbage, 
cucumber,  bell  pepper,  cauhfiower,  leaf 
lettuce,  sweet  potato,  mushroom,  green 
onion,  green  (snap)  bean,  radish, 
summer  squash,  and  asparagus. 

(c)  The  20  most  frequently  consumed 
raw  fish  are:  Shrimp,  cod,  pollack, 
catfish,  scallop,  Atlantic/coho  salmon. 
Hounden  sole,  oyster,  orange  roughy, 
Atlantic/Pacific  and  jack  mackerel, 
ocean  perch,  rockfish,  whiting,  clam. 
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haddock,  blue  crab,  rainbow  trout, 
halibut,  and  lobster. 

§  101.45    Guidelines  for  the  voluntary 
nutHtiofl  lat>ellng  of  raw  fruit  vegetat>les, 
and  fish. 

Nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish  listed  in  S  101.44 
should  be  presented  to  the  public  in  the 
following  manner 

(a)  Nutrition  labeling  information 
should  be  displayed  at  the  point  of 
purchase  by  an  appropriate  means, 
Including  by  affixing  it  to  the  food,  by 
posting  a  sign,  or  by  making  the 
information  readily  available  in 
brochure,  notebook,  or  leaflet  form  in 
close  proximity  to  the  foods.  The 
nutrition  labeling  information  may  also 
be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(b)  Nutrition  information  should  be 
provided  on  the  label  or  in  labeling  in 
accordance  with  {  101.9.  as  modified  by 
the  following  guidelines: 

(1)  The  percent  U.S.  RDA  for  protein, 
thiamin,  riboflavin,  and  niacin  may  be 
declared  in  the  nutrition  labeling. 
Declaration  of  complex  carbohydrates, 
sugars,  dietary  fiber,  saturated  fat.  and 
cholesterol  is  also  voluntary. 

(2)  Nutrition  labeling  information  may 
be  presented  on  individual  labels  or  in 
charts  in  vertical  columns  or  in  lines. 
When  lines  are  used,  any 
subcomponents  declared  should  be 
listed  parenthetically  after  principal 
components  (e.g..  saturated  fat  should 
be  parenthetically  listed  after  fat). 

(3)  Declaration  of  the  number  of 
servings  per  container  need  not  be 
included  in  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish. 

(4)  The  nutrition  label  data  should  be 
based  on  raw  edible  portion  for  fruit  and 
vegetables  and  on  a  cooked  edible 
portion  for  fish.  The  methods  used  to 
cook  fish  should  be  those  that  do  not 
add  fat,  breading,  or  seasoning  (e.g.,  salt 
or  spices). 

(c)  Nutrient  data  and  proposed 
nutrient  values  for  nutrition  labeling  for 
raw  fruit,  vegetables,  and  fish  may  be 
submitted  to  the  Division  of  Nutrition 
(HFF-260),  Center  for  Food  Safety  and 


Applied  Nutrition.  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  for  review  and 
evaluation.  The  data  and  nutrient  values 
for  nutrition  labeling  are  appropriate  for 
use  if  they  are  accepted  by  the  Food  and 
Drug  Administration  (FDA).  The 
submission  to  FDA  should  include 
information  on  the  source  of  the  data 
(names  of  investigators,  name  of 
organization,  place  of  analysis,  dates  of 
analyses),  number  of  samples,  sampling 
scheme,  analytical  methods,  statistical 
treatment  of  the  data,  and  proposed 
quantitative  label  declarations.  The 
nutrient  values  for  the  nutrition  labeling 
should  be  determined  in  accordance 
with  FDA  guidance. 

(d)  Composite  data  that  reflect 
representative  nutrient  levels  for  various 
varieties,  species,  cultivars;  seasons; 
and  geographic  regions  may  be  used  to 
label  raw  fruit  vegetables,  and  fish. 
Alternatively,  data  that  reflect  a  specific 
variety,  species,  cultivar,  season;  or 
geographic  region  may  be  used  to  label 
raw  fruit,  vegetables,  and  fish;  the 
nutrition  labeling  information  for  such 
variety,  eta.  should  provide  food  names 
and  descriptions  for  the  fruit 
vegetables,  and  fish  that  appropriately 
reflect  the  samples  analyzed  for  nutrient 
values. 

(e)  The  FDA  manual  "Compliance 
Procedures  for  Nutrition  Labeling"  (or 
subsequent  revisions  of  this  manual] 
should  be  used  to  develop  nutrition 
label  values  from  data  base  values.  The 
manual  is  available  from  the  Division  of 
Nutrition. 

(f)  If  the  agency's  Center  for  Food 
Safety  and  Applied  Nutrition  agrees  to 
all  aspects  of  a  submitted  data  base. 
FDA  will  notify  a  submitter  in  writing  of 
its  acceptance  of  the  nutrient  data  and 
nutrient  values  for  nutrition  labeling. 
FDA's  acceptance  will  be  for  a  period  of 
10  years  or  until  other  data  for  the  same 
food  are  submitted  to  FDA  and  found  to 
be  superior.  Those  obtaining  data  base 
and  nutrient  value  acceptance  from  FDA 
are  responsible  for  continued 
maintenance  of  the  data  base.  FDA  will 
renew  its  acceptance  of  a  data  base 
upon  request  after  10  years  unless  the 


data  have  been  superseded  by  other 
data  on  the  same  food  or  there  have 
been  demonstrated  changes  in 
agricultural  or  industry  practices.  When 
agricultural  or  industry  practices  change 
(e.g..  a  change  occurs  in  a  predominant 
variety  produced),  or  when  FDA 
monitoring  suggests  that  the  data  base 
or  nutrient  values  are  no  longer 
representative  of  the  item  sold  in  this 
country,  FDA  will  take  steps  to  revoke 
its  acceptance  of  the  data  base  and 
nutrient  values.  A  revised  data  base  and 
proposed  nutrient  values  may  be 
submitted  to  FDA  for  acceptance. 

(g)  If  the  nutrition  information  is  in 
accordance  with  an  FDA-accepted  data 
base,  the  nutrient  values  have  been 
computed  following  FDA  guidelines,  and 
the  food  has  been  handled  in 
accordance  with  current  good 
manufacturing  practices  to  prevent 
nutrient  loss,  a  nutrition  label  will  not 
be  subject  to  the  agency  compliance 
review  under  {  101.9(e). 

(h)  Organizations  may  use  data  bases 
that  they  believe  validly  reflect  the 
nutrient  content  of  raw  fruit  vegetables, 
and  fish:  however,  labeling  computed 
from  data  bases  not  reviewed, 
evaluated,  and  accepted  by  the  agency 
is  subject  to  the  compliance  procedures 
of  S  101.9(e). 

(i)  FDA  will  publish,  and  provide  an 
opportunity  for  comment  on.  updates  of 
the  nutrition  labeling  data  for  the  20 
most  frequently  consumed  raw  fruit 
vegetables,  and  fish  (or  a  notice  that  the 
data  sets  have  not  changed  from  the 
previous  publication)  at  least  every  2 
years  in  the  Federal  Register.  FDA 
accepted  data  for  other  raw  fruit 
vegetables,  and  fish,  or  for  other 
nutrients,  are  available  from  the 
Division  of  Nutrition.  Center  for  Food 
Safety  and  Applied  Nutrition,  200  C  St 
SW..  Washington.  DC  20204. 

Dated:  November  4. 1991. 
David  A.  Ketsler. 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sulliven. 

Secretary  of  Health  and  Human  Services. 
(PR  Doc.  91-27149  Filed  11-28-91;  8:45  am] 
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Presidential  Determinations; 
No.  92-4  of 

October  24,  1991 56567 

No.  92-5  of 

Novemtier  13, 

1991 58839 

Notices: 

November  14,  1991 57969 

5  CFR 

Propessd  Rules: 

531 56276 

550...- 56276 


575 

56276 

630_ 

60075 

771 

56276 

7CFR 

226 

58173 

271   

60045 

272 

60045 

275 

60045 

277__ 

60045 

301 

318w 

.57573.57579 
59205 

401. ._ 

434 

58301 

435.  „ 

56568 

441.„ ;.. 

445 

57231 

57971 

446. 

447 

451 

-57971 

56568 

56569 

780 , — 

802  

59207 

56293 

907..._ 

908 

..57231,58175 
57231 

979   

58302 

981 

58841 

1427  „ 

59651 

1435 

59196 

1600 ... 

1610   

56275 

56461 

1942. 

58177 

3200 

57950 

3400    

58146 

53 

58518 

54 

58518 

Ch.  IV 

401  

_ 56605 

57296 

425  „ 

56323 

969   

56324 

1001   

58972 

1002 

58972 

1004- 

1005. 

„ 58972 

58972 

1006- 

58972 

1007 

„ 58872 

1011- 

..„„ 58972 

1012. 

58972 

1013. 

58972 

1030  

58972 

1032  

58872 

1033 

58972 

1036 

58972 

1040  _ 

58972 

1044   

58972 

1046. 

58972 

1049 „ 

1050 - 

58972 

58972 

1064 

58972 

1065    

.- 58972 

1068 

58972 

1075 

58872 

11 
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1076 

58972 

1079    

58972 

1093   

58972 

1094 

58972 

1096 

58972 

1097 

58972 

1098 

58972 

1099 

58972 

1106 

58972 

1108...„ 

1124 

58972 

58972 

1126 - 

58972 

1131 

58972 

1134 

58972 

1135 

58972 

1137 

58972 

1138 

58972 

1139 57298 

1413 

58972.  59223 

56335 

1951 

58325 

1955 

56474 

9CFR 

78 

58635 

PropoMd  RuIm: 

1 

57991 

2 

57991 

317 

60302 

320 

60302 

381 

60302 

10CFR 

171 

1049 

.57587.57590 
58491 

Proposed  Rutes; 

Ch.  1 

57603 

51 

59898 

600 

56944 

11CFR 

100 

102. 

56570 

56570 

106 

110 

.56570.57864 
56570 

113 

56570 

116 

56570 

9001 

56570 

9002 

56570 

9003 

56570 

9004 

56570 

9005 

56570 

9006 

56570 

9007 

56570 

9012 

56570 

9031 

56570 

9032 

56570 

9033 

56570 

9034 

56570 

9035 

56570 

9036 

56570 

9037 

56570 

9038 

56570 

9039 

56570 

12CFR 

201 

58303 

203 

59853 

204 

60054 

263 

60056 

505 

59865 

509 

59865 

545 

59865 

552 

59865 

563 

59865 

563b 

59865 

709 

56921 

922 

.56691 

58964 

931 

932 

936 

756691 

.56691 
56929 

58964 

58964 

.58639 

1410  . 

.57232 

1510 

.57481 

208 

.56949 

225 

.56949 

704 

.59224 

741 

.59224 

932 

.59898 

1102 

.59899 

Ch.  X 

.58653 

13CFR 

101  .... 

.59211 

108 

120 

.57588 
.57588 

58610 
58610 

Proposed  RuIm: 

121 

.59902 

14CFR 

21 

. 5921 1 

25 

.59211 

39 56149-56153.  56462, 

56929. 57233-57236, 57373, 

57483-57485,  57588,  57590, 

58494. 59212,  59867,  59868, 

60056. 60057 

43 57570 

61 56571 

71 56463,  56464.  56931. 

57486.  57799.  57971,  57973. 
58495 

75 57973,  58496 

97 56464.  56571 

1204 57591 

Proposod  Rutes: 

Ch.  1 56174 

21 56605 

25 56605 

39 56174-56177.  57994, 

58002. 58189,  58193. 58328, 

58526,  58653,  58655,  59234. 

59902,  60076 

71 56480,  56481,  56607, 

56951. 56952, 57866, 57867 

75 56608 

255 57603 

15CFR 

400 56544 

1 1 70 60059 

2301 59168.59185 

Proposed  Ruiss: 

925 57868 

1150 56953,  57869 


16CFR 

Proposed  Rul#s; 

453 


.58330 


17CFR 

210 57237 

229 57237 

230 56294 

239 56294,  57237 

240 57237 

270 561 54.  56294 

274 56294 

Proposed  Rutss: 

30 58527 

1 80 56482 

240 57605.  58194 

249 57605 


18CFR 

2 56544,  57255,  58844 

11 58497 

154 56544,  57255,  58844 

157 56544.  57255,  58844 

271 56466 

284 56544.  57255,  58844 

375 56544,  57255.  58844 

380 56544,  57255,  58844 

381 58498 

19CFR 

101 57487 

Proposed  Rules: 

101 56179 

141 56608 

142 56608 

20CFR 

404 57928,  58845.  60059 

416 57928 

655 56860 

Proposed  RuteK 

416 58198 

21  CFR 

3 58754 

5 58758 

101 60880 

520 59331 

Proposed  Rules: 

5 60421,  60856 

20 60537.  60856 

100 60528-60534,  60856 

101 60366-60394,  60421. 

60478-60507.  60523.  60537. 

60566-60825.  60856,  60877 

102 60877 

105 60421.60856 

130 60512.  60856,  60877 

131 60877 

133 60877 

135 60877 

136.. 60877 

1 37 60877 

139 60877 

145 60877 

146 60877 

1 50 60877 

152 60877 

155 60877 

156 60877 

158 60877 

160 60877 

161 60877 

163 60877 

164 60877 

166 60877 

168 60877 

169 60877 

803 60024 

807 60024 

22  CFR 

Proposed  Rules: 

514 59822.  59837 

23  CFR 

140 56576 

1 327 57255,  57373 

Proposed  Rules: 

1212 56692 


Ch.  1 

56544 

570 

56902 

813   

57489 

888 

59996 

913 

57489 

Proposed  Rules: 

10 

57869 

17 

...„ 56336 

81 

58653 

203  

58762 

207 

59150 

213 

214  

58762.59150 
58158 

215 

59150 

220 

59150 

221 

59150 

231 

59150 

232 

59150 

234 

236  

.58762.59150 
59150 

242 

59150 

880 

881 

59150 

59150 

882 

59150 

883 

59150 

884 

59150 

885 

59150 

886 

59150 

887 

961 

59150 

57871 

965 

59150 

25  CFR 

Ch  III   

57373 

83  

59843 

211  

58734 

212   

58734 

225 

502 56278 

26  CFR 

1 

58734 

56282.  57373 

58003 

52  

56303 

602 

56303 

Proposed  Rules: 

1 56545.  56609,  57374. 

57605,  58003,  60077 
301 56545,58199 

27  CFR 

9 59213 

Proposed  Rules: 

4 58199 

28  CFR 

0 56578 

16 58304 

542 58634 

29  CFR 

508 56860 

570 58626 

1910. 57593 

2615 57977 

261 7 57980 

2676 57983 

Proposed  Rules: 

1910 57036 

191 5 57036 

1 926 57036 

261 7 5801 4 


24  CFR 

86 


.57488 


30  CFR 

202 


.57256 
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I 

56544,  57255.  58844 

58497 

56544,57255.58844 

56544.  57255.  58844 

56466 

56544.  57255.  58844 

56544.57255.58844 

56544.57255.58844 

58498 

i 

57487 

idRulM: 

56179 

56608 

56608 

« 

57928.58845.60059 

57928 

56860 

idRul**: 
58198 

) 

58754 

58758 

60880 

59331 

•dRulM: 

60421.60856 

60537.60856 

60528-60534,  60856 

60366-60394,60421. 

78-60507.  60523,  60537, 
i66-60825,  60856,  60877 

60877 

60421,60856 

60512.  60856,  60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60877 

60024 

60024 

R 

•d  Rules: 

59822,59837 

Fl 

56576 

57255,  57373 

•dRulM: 

56692 

R 

57488 


Ch.  1 56544 

570 56902 

813 57489 

888 59996 

913 57489 

PropoMd  RutM: 

10 57869 

1 7 _ 56336 

81 « 58653 

203 58762 

207 591 50 

21 3 58762,  591 50 

214 581 58 

21 5 591 50 

220 591 50 

221 591 50 

231 591 50 

232 591 50 

234 58762.  591 50 

236 591 50 

242 591 50 

880 591 50 

881 591 50 

882 591 50 

883 591 50 

884 591 50 

885 591 50 

886 591 50 

887 591 50 

961 57871 

965 591 50 

25CFR 

Ch.  Ill 57373 

Proposed  RuIm: 

83 59843 

21 1 58734 

212. 58734 

225 „ - 58734 

502 56278.  56282.  57373 

26CFR 

1 58003 

52 56303 

602 56303 

Proposed  Rutos: 

1 56545,  56609,  57374, 

57605.  58003.  60077 
301 56545.58199 

27CFR 

9 59213 

Proposed  Rules: 

4 58199 

28CFR 

0 56578 

16 58304 

542 58634 

29CFR 

508 56860 

570 58626 

1910 57593 

2615 57977 

261 7 57980 

2676 57983 

Proposed  Rules: 

1910 57036 

1915 57036 

1926 57036 

261 7 5801 4 

30  CFR 

202 57256 


206 57256 

210 „ 57256 

21 2 57256 

800 59992 

91 4 60060 

91 5 56578 

944 58846 

948 58306 

Proposed  RuIeK 

48.... 59235 

75 59235 

77 59235 

795 57376 

816 59904.  6001 2 

817 6001 2 

870 57376 

872 57376 

873 57376 

874 57376 

875 ....57376 

876. 57376 

886 57376 

916 5801 8 

925 60077 

31  CFR 

21 1 56931 

800 58774 

32  CFR 

Ch.  1 58179.  60062 

199 59870.  59873 

247 581 79 

275 57984 

285 581 79 

2861 58179,  59217 

287 58501 

290, 56932 

292& 56595,  57799 

292 58501 

293 5921 7 

294 57984 

295 581 79 

297 581 79 

298 581 80 

298b 58 1 80 

299 58501 

310 57800 

31 1 57801 

313 57801 

314 57801 

315 57801 

31 7 57802 

318 57802 

31 9 56595 

321 57802 

322 57802 

323 57803 

701 5921 7 

719 57803 

1 286 57803 

Proposed  Rules: 

199 57498 

251 59236 

33  CFR 

100 60062 

117 57287.  57490.  59880 

60063 

330 591 10 

Proposed  Rules: 

26 58292 

95 561 80 

100 561 80 

1 1 7 56609.  5661 0 

1 55 58202 


1 57 56284 

1 73 561 80 

174 56180 

1 75 561 80 

177 56180 

1 79 561 80 

181 56180 

1 83 561 80 

207 5991 3 

34  CFR 

318 57198 

328 56456 

690 5691 1 

Proposed  Rules: 

363 57778 

772 59158 

35  CFR 

60 59881 

36  CFR 

228 561 55 

1254 58311 

Proposed  Rules: 

62 58790 

37  CFR 

201 59884 

202 59884.  60064 

203 59884 

204 59884 

21 1 59884 

307 561 57 

38  CFR 

1 59217 

3 57985 

4 „ 57985 

8 57492 

Proposed  Rules: 

21 60078 

39  CFR 

111 57724.  58858 

265 56933.  57805,  57984 

602 58858 

Proposed  Rules: 

3001 56955 

40  CFR 

51 57288 

52 56158.  56159.  56467. 

57492.  58501 

60 59886 

62 56320 

80 57986 

81 56694 

1 22 56548 

261 58312 

271 57593 

372 58859 

721 56470 

Proposed  Rules: 

51 59238 

52 56485.  58528.  59238 

60 59238 

81 58656 

1 22 „ 56555 

131 58420 

704 57144 

764 59239 

799 57144 

41  CFR 

101-39 59886 


101-47 

„ 56935 

302-4 

57289 

303-1 

57289 

303-2 

57289 

42  CFR 

62 

56596 

110 „ 

405 

.59218.59331 
59502 

412 

59218 

413 

.59218,59502 

415 

59502 

483 

59331 

Proposed  Rules: 

36 

56691 

400 

56612 

413 

420 

.59240.59979 
56612 

421 

56612 

43  CFR 

Public  Land  Orders: 

6884 56275 

6849  (Corrected  by 

PLO  6907) 57806 

6890 

6901 „.. 

58122 

56321 

6902 

6903. 

56322 

56936 

6904 

56936 

6905 

57805 

6906 „ 

57806 

6907 

57806 

6908 

57806 

57807 

6910 

59219 

Proposed  Rules: 

4 

58330 

2300 

59914 

3260 

59240 

44  CFR 

64 58313.  60065 


Proposed  Rules: 

83 

58019 

45  CFR 

Proposed  Rules: 

301 

.58205 

303 

.58205 

Ch.  XXV. 

46  CFR 

583 

"•"""'••"■ 

.'57404 
.56322 

Proposed  Rules: 

25     

.56180 

31  

.56284 

32 

.56284 

35 

.56284 

382 

.57807 

552 

.57298 

586 

.56487 

47  CFR 

Ch.  1 

.56937 

1 

2 

56599. 

57596. 

57808, 

58503 

. 57808 

13 

.56599 

15    .... 

. 57823 

21 

.57596 
.58315 

57806 

22 

58503 

64 

.56160 

68 

.56160 
-56169. 

57823 

73 

..5616& 

56472, 

56473. 56602.  56938.  56939. 

57290-57294,  58315.  58512. 
58513.58862 

74™ 56169.  57596.  57808 

7a..-„ 57596 

80 -._ 57495.  57987 

94 57808 

97 56171 

n  opossd  Rules: 

Ch.  L 57300.  58863 

2. 5661 1 

22..__ 58529 

69 57301 

73 56181,  56182.  56489. 

56490,  57302,  57606.  57608, 

57871.  58207,  58530.  58531. 
58864.60080 

76 56329 

80 56955.  57501 

90 56611 


48  CFR 

208 

209 

211 

215 

219 

223 

225 

226 ™ 

231 

232 

233 

235 

237 

242 

243 

247 

249 

250 

252 „. 

328...._ 


.60066 
.60068 

. dOOOo 
.60086 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.60066 
.58315 

352 57602.58315 

519 59220 

950 57824 

952 _. 57824 

970 57824 

1631 57496 

1 652 57496 

1 80 1 56691 

1815 56691 

1 852 56691 

Proposed  Rulso: 

15 57182 

23 58296 

.58296 


515 

538 ™. 

935 

1 804 

56056 

CAOCft 

-56621 

56865 

1870 - 

49  CFR 

1 

58865 

598yic 

171      

57560 

173    

57560 

245 

59893 

571 56323. 

572 

56940.  58513 
57830 

575 

57988 

821 

56172 

1145 '. 

......r. 58317 

1313 

58320 

Proposed  Rules: 

107 

171 

56962 

""!..!.„.  56962 

IV 
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533 58020 

541 56339 

552 56343 

571 _...  58662 

582 56963 

1063 56490 

1 1 52 58868 

50CFR 

16 56942 

17 56325.  57844 

32 581 80 

33 581 80 

216 56603 

222 58619 

227 58184 

247 56603 

285 56544 

298 58184 

301 57294 

61 1 56603 

630 59220 

641 581 88.  58650 

646 59979 

663 56603,  58321 

672 56943,  57989 

680 „ 59894 

685. 58516.  59896 

riQpOMd  RuIm: 

12 57872 

13 57872 

14 57502.  57872 

17 56344,  56491,  56882. 

57503. 58020, 58026, 58332- 

58348,  58664.  58804,  58869, 

59917 

20 57872 

21 57872 

Ch.  VL 58214 

222 58869 

611 58531.  58666.  59920 

641 59922 

646. 57302 

652 58537 

663 59241 

672 56355,  56623,  58214. 

58666, 59922 

675 56355,  56623.  58214, 

58531,59922 
681 58029 

UST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  PuMic 

Laws. 

Last  List  November  26,  1991 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enalDle  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50). $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


♦6962 


Charge  your  order. 
Itfatyl 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  ""» ••«  y^  "*"  ■"•  taqnWu-OW)  rJ5-25» 

Prices  include  regular  domestic  postage  arid  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  E>esk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

TiUe 

Price 
Each 

Iblal 
Price 

1 

021-602-00001-9 

CataloK-Bestselling  Government  Books 

FREE 

FREE 

Tbtal  for  Publications 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

Mafl  lb:  Superintendent  of  Documents 
Government  Printing  Office 
Washington.  DC  20402-9325 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
U  GPO  Deposit  Account        I    I    I    I    I    I    I    \~\\ 
[J  VISA  or  MasterCard  Account 


I  I  I  I  I  I  I I  I  I  I  I  I  n 


(Citdttcudeiipinlxoilile)       VuM  jm,  for  yourimUr! 


(Signature) 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


y/tfUy  Compilation  of 

Presidential 
Documents 


Kwia»..luun».  I« 
VoHar  ti—*mkm  * 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


O-dci  Pioctssmg  Code 

•6466 

DYES 


Charge  your  order. 
It's  easy! 


Qurge  ordtrs  ouy  M  ItMplwned  to  ke  GPO  ordn 
desk  »  (202)  783-3238  trom  8:1)0  a  tl  to  400  p  m 
eentn  mnc  Monday- Friday  (need  VMiys) 


•  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPiLATiON 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  Frrst  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Rease  Type  or  Print 


2. 


(Company  or  personal  rtame) 


(Additional  address/atteniKXi  line) 
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Prodamation  C381  of  November  25,  1991 
National  Accessible  Housing  Montli,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  Americans  cherish  the  many  blessings  that  we  enjoy  in  this  land  of 
freedom  and  opportunity — including  our  ability  to  decide  where  we  live  and 
work.  During  much  of  our  Nation's  history,  however,  that  prerogative  has 
frequently  been  denied  to  persons  with  disabilities.  For  example,  in  the  past,  it 
has  often  been  difficult  for  a  person  who  uses  a  wheelchair  to  find  a  home 
where  doorways,  baths,  and  other  structural  features  can  accommodate  his  or 
her  needs.  Even  now,  when  an  elderly  American  can  no  longer  climb  stairs,  he 
or  she  may  face  the  emotionally  and  financially  difficult  task  of  finding  a 
suitable  single-story  dwelling. 

Fortunately,  all  that  is  changing.  In  recent  years,  we  have  taken  important 
steps  to  promote  equal  opportunities  for  people  with  disabilities.  The  Fair 
Housing  Amendments  Act,  which  prohibits  discrimination  in  housing,  went 
into  effect  in  1989.  This  legislation  provides  Americans  with  disabilities  the 
opportunity  to  choose  their  places  of  residence  with  the  same  degree  of 
freedom  as  other  citizens. 

The  enactment  of  the  historic  Americans  with  Disabilities  Act  of  1990  offered 
additional  evidence  of  our  commitment  to  removing  the  physical,  attitudinal, 
and  statutory  barriers  that  have  too  often  prevented  these  individuals  from 
enjoying  the  same  opportunities  as  other  Americans.  This  legislation,  the 
world's  first  comprehensive  declaration  of  equality  for  persons  with  disabil- 
ities, prohibits  discrimination  in  employment,  transportation,  and  public  ac- 
commodations. 

Clearly,  our  Nation  has  recognized  its. obligation  to  become  more  conscious  of, 
and  responsive  to,  the  environmental  and  structural  obstacles  that  persons 
with  disabilities  face  on  a  daily  basis.  However,  we  also  have  a  practical 
interest  in  doing  so:  indeed,  it  is  estimated  that  70  percent  of  all  Americans 
will,  at  some  time  in  their  lives,  have  a  temporary  or  permanent  disability. 

While  the  Federal  Government  has  been  leading  efforts  to  ensure  equal 
opportunity  for  persons  with  disabilities,  the  public  and  private  sectors  share 
responsibility  for  promoting  the  full  integration  of  these  Americans  into  the 
social  and  economic  mainstream.  It  is  heartening  to  note  that  thousands  of 
concerned  individuals  and  organizations  have  been  working  together  to  meet 
that  responsibility.  For  example,  a  number  of  private  sector  entities  have 
designed  a  public  education  campaign  that  answers  questions  about  barrier- 
free  home  designs,  which  allow  easy  entry  and  movement  throughout  the 
house.  On  March  6, 1991,  the  Department  of  Housing  and  Urban  Development 
published  "Fair  Housing  Accessibility  Guidelines,"  which  instruct  builders 
and  developers  on  how  to  comply  with  the  accessibility  requirements  of  the 
Fair  Housing  Amendments  Act.  Public  and  private  sector  efforts  such  as  these 
are  not  only  helping  to  create  more  accessible  housing  for  persons  with 
disabihties  but  also  facilitating  their  full  participation  in  the  social  and 
economic  life  of  our  country. 
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The  Congress,  by  Senate  Joint  Resolution  184.  has  designated  the  month  of 
November  1991  as  "National  Accessible  Housing  Month"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
month. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  designate  November  1991  as  National  Accessible  Housing 
Month.  I  call  upon  local  and  State  governments,  appropriate  Federal  agencies, 
and  the  people  of  the  United  States  to  observe  this  month  with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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it  Resolution  184,  has  designated  the  month  of 
\ccessible  Housing  Month"  and  has  authorized 
to  issue  a  proclamation  in  observance  of  this 

IGE  BUSH.  President  of  the  United  States  of 
November  1991  as  National  Accessible  Housing 
tate  governments,  appropriate  Federal  agencies, 
States  to  observe  this  month  with  appropriate 
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Presidential  Documents 


Proclamation  6382  of  November  25,  1991 

National  Family  Caregivers  Week,  1991  and  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  day  millions  of  Americans  provide  nursing  care  and  other  forms  of 
assistance  to  relatives  who  are  incapacitated  by  age.  illness,  or  disability. 
These  family  caregivers  not  only  help  to  support  loved  ones  who  might 
otherwise  be  forced  to  live  in  an  institutional  setting  but  also  exemplify  the 
kind  of  unconditional  love  and  commitment  that  is  the  essence  of  family  life. 

Family  caregivers  perform  their  various  tasks  freely  and  without  compensa- 
tion— and  often  at  considerable  sacrifice  to  themselves.  Many  of  these  indi- 
viduals assist  relatives  in  need  while  juggling  the  traditional  demands  of 
home,  family,  and  career.  The  Department  of  Health  and  Human  Services 
reports  that  nearly  one-third  of  our  Nation's  family  caregivers  are  older 
Americans — the  spouses  and  siblings  of  the  frail  elderly.  Statistics,  however, 
cannot  fully  measure  the  physical,  emotional,  and  financial  costs  that  are 
incurred  by  family  caregivers  as  they  help  with  nursing  care,  transportation, 
shopping,  cooking,  household  maintenance,  and  a  host  of  other  needs. 

As  a  Nation,  we  owe  a  great  debt  of  gratitude  to  family  caregivers.  These 
unsung  heroes  and  heroines  deserve  our  respect  and  our  support.  This  week, 
let  us  recognize  the  importance  of  respite  and  day  care  services  to  family 
caregivers,  and  let  us  reaffirm  our  commitment  to  the  American  tradition  of 
neighbor  helping  neighbor.  Let  us  also  resolve  to  work  together,  throughout  the 
public  and  private  sectors,  to  ensure  that  this  Nation's  senior  citizens  have  the 
opportunities  and  the  services  that  they  need  to  live  with  dignity  and  security 
in  the  comfort  of  their  own  homes. 

The  Congress,  by  House  Joint  Resolution  125,  has  designated  the  weeks  of 
November  24  through  November  30, 1991,  and  November  22  through  November 
28,  1992,  as  "National  Family  Caregivers  Week"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  these  weeks. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  weeks  of  November  24  through  November  30, 
1991,  and  November  22  through  November  28,  1992,  as  National  Family 
Caregivers  Week.  I  urge  all  Americans  to  observe  these  weeks  with  appropri- 
ate programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  103  and  204 

[INS  No.  1434-91] 

RIN  1115-AC59 

Employment-Based  Immigrants 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements 
section  121  of  the  Immigration  Act  of 
1990.  Pubhc  Law  101-649,  November  29, 
1990  (IMMACT).  by  providing 
petitioning  procedures  for  employment- 
based  immigrants  under  sections  203(b) 
(1)  through  (5)  of  the  Immigration  and 
Nationality  Act  (Act).  It  will  also 
implement  new  immigrant 
classifications  and  requirements 
established  by  Public  Law  101-649,  and 
clarify,  foi;  the  general  public  and 
businesses,  requirements  for 
classification  and  admission  for  these 
new  immigrant  classifications.  This  rule 
is  necessary  to  help  American 
businesses  hire  highly  skilled,  specially 
trained  personnel  to  fill  increasingly 
sophisticated  jobs  for  which  domestic 
personnel  cannot  be  found. 
EFFECTIVE  DATE:  November  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Skerrett,  Senior  Immigration 
Examiner,  or  Carla  J.  Hengerer, 
Immigration  Examiner,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
room  7122,  Washington,  DC  20536, 
telephone  (202)  514-3946. 
8UPf>l£MENTARY  INFORMATION:  On  July 
5. 1991,  at  56  FR  30703,  the  Immigration 
and  Naturalization  Service  published  a 
proposed  rule  with  request  for 


comments  from  interested  parties  by 
August  5, 1991. 

The  Service  received  340  comments 
on  the  proposed  rule.  All  of  the 
comments  were  reviewed  and 
considered  in  writing  this  final  rule.  The 
discussion  which  follows  groups  the 
comments  into  major  subject  areas 
where  comments  were  made,  provides 
the  Service  position  on  the  issue,  and 
indicates  any  revisions  made  based  on 
the  comments. 

Procedural  Issues 

There  were  four  procedural  issues  in 
the  proposed  rule  which  elicited  a 
substantial  number  of  comments:  Filing 
of  petitions  only  at  Service  Centers, 
transition  to  the  new  law,  priority  dates, 
and  determination  of  the  ability  of  a 
prospective  employer  to  pay  the 
immigrant's  wage. 

The  Service  proposed  that  petitions 
for  employment-based  immigrants  be 
filed  only  at  the  four  Service  Centers.  In 
effect,  this  means  the  elimination  of 
concurrent  filing  at  local  offices  of 
employment-based  petitions  with 
applications  for  permanent  residence 
(Form  1-485).  There  were  two  reasons 
for  this  proposal.  First,  it  appears  that  as 
of  October  1, 1991,  visa  numbers  will  be 
current  for  the  new  employment-based 
classifications,  and  the  Service  did  not 
want  an  oppressive  workload  to  fall  to 
local  offices.  Second,  during  the 
transition  to  the  provisions  of  the  new 
law,  training  and  guidance  could  be 
concentrated  at  the  four  Service 
Centers. 

One  hundred  and  fourteen 
commenters  objected  to  this  proposal, 
for  the  most  part  seeing  it  not  only  as 
shifting  work  to  the  Service  Centers  but 
also  as  increasing  the  total  Service 
workload.  Some  of  these  commenters 
suggested  that  concurrent  filings  be 
suspended  only  temporarily. 

As  provided  in  a  final  rule  published 
by  the  Service  on  October  2. 1991  (56  FR 
49839),  the  Service  will  not  reinstate 
concurrent  filing.  As  explained  in  the 
preamble  to  that  rule,  the  Service  wishes 
to  ensure  uniformity  of  adjudication,  to 
the  degree  possible.  This  goal  seems 
best  accomplished  if  jurisdiction  over 
these  petitions  is  assigned  to  the  four 
Service  Centers,  rather  than  to  the  many 
local  offices.  However,  the  Service 
intends  to  monitor  the  adjudication 
process  during  its  first  few  months 
under  the  new  regulatory  scheme  in 


order  to  determine  whether 
reinstatement  of  concurrent  filing 
becomes  desirable.  The  final  rule  thus 
provides  that  petitions  may  be 
specifically  designated  for  local  filing  by 
the  Associate  Commissioner  for 
Examinations.  This  would  permit  a 
general  reinstatement  of  concurrent 
filing  or  more  limited  designations,  if 
appropriate. 

A  great  number  of  commenters 
expressed  concern  about  the  transition 
to  the  provisions  of  the  new  law.  Most 
of  these  commenters  fell  that  the  Service 
should  provide  for  automatic  conversion 
of  third  and  sixth  preference  petitions  to 
the  new  classifications.  The  proposed 
rule  instead  contained  the  requirement, 
imposed  by  the  Act,  that  a  new 
employment-based  immigration  petition 
must  be  filed  by  October  1, 1993  to 
retain  a  priority  date  established  for  a 
third  or  sixth  preference  petition  before 
October  1, 1991.  On  October  1, 1991, 
however,  the  President  signed  into  law 
the  Armed  Forces  Immigration 
Adjustment  Act  of  1991,  Public  Law  102- 
110.  Section  4  of  this  law  created 
essentially  the  conversion  system 
suggested  by  the  commenters.  Any  third 
or  sixth  preference  petition  filed  before 
October  1, 1991,  and  approved  on  any 
date  will  be  deemed  a  petition  approved 
under  sections  203(b)(2)  or  203(b)(3)  of 
tiie  Act,  respectively,  llie  final  rule  has 
been  adjusted  to  reflect  this  change  to 
the  statute. 

In  the  proposed  rule,  the  Service 
indicated  that  for  classification  under 
sections  203(b)  (1).  (2),  and  (3)  of  the 
Act,  the  priority  date  of  the  petition 
would  be  the  date  the  petition  was 
properly  filed  with  the  Service.  This 
proposal  resulted  in  188  comments.  The 
public  concern  arose  from  the  fact  that 
many  petitions  under  the  new 
classifications  will  continue  to  be 
accompanied  by  individual  labor 
certifications  from  the  Department  of 
Labor.  Commenters  pointed  to  lengthy 
processing  times  at  some  Department  of 
Labor  certifying  offices  and  suggested 
that  both  employers  and  aliens  in  some 
areas  of  the  country  would  be 
disadvantaged.  The  most  significant 
objection  to  this  proposal  came  from  the 
Department  of  Labor  itself. 

The  final  rule  reflects  a  return  to 
priority  date  establishment  as  continued 
in  current  regulation.  When  a  petition 
for  classification  under  section  203(b)(2) 
or  (3)  of  the  Act  is  accompanied  by  an 
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individual  labor  certincation  from  the 
Department  of  Labor,  the  priority  date 
will  be  the  earliest  date  the  application 
for  certification  was  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor.  For  a  petition 
which  was  not  preceded  by  an 
individual  application  to  the  Department 
of  Labor,  including  a  petition  with  an 
application  for  Schedule  A 
determination  or  with  evidence  that  the 
alien's  occupation  is  a  shortage 
occupation  within  the  Department  of 
Labor's  Labor  Market  Information 
Program,  the  priority  dale  will  be  the 
date  on  which  the  petition  is  properly 
filed  with  the  Service. 

As  a  consequence  of  this 
modification,  the  paragraph  in  the 
proposed  rule  concerning  labor 
certification  applications  filed  before 
October  1. 1991  is  unnecessary  and  will 
be  removed  from  the  final  rule. 

The  final  rule  also  contains  a  new 
provision.  8  CFR  204.5(e).  which  should 
help  to  alleviate  past  problems  with 
employment-based  priority  dates.  This 
part  will  allow  an  alien  to  retain  the 
priority  date  of  an  employment-based 
petition  on  his  or  her  behalf  which  has 
been  approved  under  sections  203(b)  (1), 
(2).  or  (3)  of  the  Act.  This  priority  date, 
once  established,  will  apply  to 
subsequent  petitions  on  behalf  of  the 
alien  under  sections  203(b)  (1).  (2).  or  (3) 
of  the  Act.  It  will  only  be  lost  if  the 
initial  petition  is  revoked  under  sections 
204(e)  or  205  of  the  Act.  The  priority 
date  will  not,  however,  be  applicable  to 
petitions  under  section  203(b)  (4)  or  (5) 
of  the  Act,  or  to  family-based 
classifications.  Nor  will  a  petitioning 
employer  be  permitted  to  substitute  a 
different  alien  for  the  original  on  a  labor 
certification  and  retain  the  original 
priority  date. 

Section  204.5(d)  of  the  final  rule  has 
also  been  changed  to  provide  a  method 
for  assigning  priority  dates  to  petitions 
for  classification  as  a  special  immigrant 
under  section  203(b)(4)  of  the  Act.  The 
priority  date  for  such  a  petition  shall  be 
the  date  the  completed,  signed  petition, 
including  all  initial  evidence  and  the 
correct  fee,  is  properly  filed  with  the 
Service.  An  alien  whose  application  for 
such  special  immigrant  classification 
under  the  prior  law  was  filed  before 
October  1, 1991  but  had  not  been 
adjudicated  as  of  that  date  must  file  a 
Form  1-360  for  classification  under 
section  203(b)(4).  However,  the  priority 
date  shall  be  the  date  the  aUen 
submitted  the  application  under  prior 
law  for  an  immigrant  visa  or  adjustment 
of  status. 

The  final  general  issue  which  met 
with  some  public  response  was  the  issue 


of  the  ability  of  the  prospective 
employer  to  pay  the  wage.  Twelve 
commenters  found  the  requirement,  as 
stated  in  the  proposed  rule,  to  be 
restrictiveor  cumbersome.  Suggestions 
ranged  from  accepting  types  of  financial 
evidence  other  than  an  annual  report  or 
tax  return  to  waiving  the  requirement 
for  established  employers  or  asking  for 
documentation  only  in  questionable 
cases. 

The  Service  will  retain  the 
requirement  as  provided  in  the  proposed 
rule,  with  two  modifications.  First,  the 
final  rule  will  allow  organizations  which 
employ  at  least  100  workers  to  submit  a 
statement  from  a  financial  officer  of  the 
organization  on  the  organization's 
ability  to  pay  the  wage.  Second,  the  final 
rule  will  permit  organizations  to 
demonstrate  ability  to  pay  the  wage  by 
submitting  an  audited  financial 
statement. 

Aliens  of  Extraordinary  Ability 

Four  commenters  questioned  how  the 
standards  in  the  proposed  rule  for  a 
showing  "extraordinary  ability"  under 
the  first  employment-based 
classification  related  to  those  required 
for  a  showing  of  "exceptional  ability" 
under  the  Department  of  Labor's 
Schedule  A/Group  IL  Schedule  A/Group 
n.  found  at  20  CFR  656.10,  exempts 
certain  aliens  of  "exceptional  ability" 
from  the  need  to  obtain  an  individual 
labor  certification.  IMMACT  created  a 
new  immigrant  visa  preference 
classification  for  aliens  of 
"extraordinary  ability"  (as  well  as  a 
new  nonimmigrant  visa  classification  for 
such  aliens).  It  also  carried  over  a 
separate  immigrant  visa  preference 
classification  for  aliens  of  "exceptional 
ability."  It  is  the  Service's  duty.  then,  to 
discern  the  standards  that  Congress 
meant  to  apply  to  these  two 
classifications.  The  legislative  history 
indicates  at  House  Report  101-723.  p.  59. 
that  Congress  intended  for  IMMACTs 
"extraordinary  ability"  classification  to 
be  comparable  to  the  Department  of 
Labor's  "exceptional  ability"  standard 
set  out  in  Schedule  A/Group  II. 
Unfortunately,  IMMACT  also  uses  the 
term  "exceptional  ability"  when 
referring  to  certain  immigrants  under  the 
new  second  employment-based 
classification;  yet  IMMACT  indicates 
that  its  "exceptional  ability" 
classification  is  a  less  restrictive  one 
than  its  "extraordinary  ability" 
classification.  Therefore,  IMMACT's 
"exceptional  ability"  classification  is 
necessarily  also  less  restrictive  than  the 
Department  of  Labor's  Schedule  A/ 
Group  il  "exceptional  ability"  standard. 

Despite  the  undesirable  confusion, 
however,  the  Service  must  use  the  terms 


selected  by  Congress.  Accordingly,  the 
rule's  standards  governing 
"extraordinary  ability"  are  comparable 
to  the  Schedule  A/Group  H  standards 
governing  "exceptional  ability"  and  the 
rule's  standards  governing  "exceptional 
ability"  are  less  restrictive  than  the 
Schedule  A/Group  II  standards 
governing  "exceptional  ability."  An 
alien  meeting  the  criteria  for 
"extraordinary"  under  8  CFR  204.5(h) 
need  not  obtain  a  labor  certification.  An 
alien  who  fails  to  meet  these  criteria 
may  qualify  as  "exceptional"  by  meeting 
the  criteria  of  8  CFR  204.5(k)  however, 
such  a  petition  must  be  accompanied  by 
a  labor  certification.  An  alien  who 
would  also  meet  the  criteria  for 
"exceptional"  under  Schedule  A/GrOup 
II— though  that  alien  might  also  qualify 
under  the  rule  as  "extraordinary" — has 
the  additional  option,  if  visa  availability 
or  other  circumstances  make  it 
desirable,  to  seek  classification  as  an 
"exceptional"  ahen  under  section 
203(b)(2),  thereby  avoiding  the  necessity 
of  the  employer  obtaining  an  individual 
labor  certification. 

The  Service  received  essentially  three 
sorts  of  objections  to  its  standards  for 
extraordinary  ability.  First,  three 
commenters  argued  that  the  definition 
itself— a  level  of  ability  indicating  that 
the  alien  is  one  of  the  "few  who  has 
risen  to  the  very  top"  of  the  field — was 
too  stringent,  and  suggested  that  the 
word  "few"  be  removed  from  the 
definition.  Second,  nineteen  commenters 
believed  that  the  criteria  governing  the 
determination  of  extraordinary  ability 
could  exclude  some  aliens  who  do  in 
fact  possess  extraordinary  ability  in 
business.  Finally,  one  commenter  felt 
that  all  athletes  performing  at  a  major 
league  level  should  be  deemed  to  have 
extraordinary  ability. 

To  address  the  objection  to  the 
definition  itself,  the  Service  reexamined 
the  legislative  history  on  this  point  In 
House  Report  101-723,  the  House 
Committee  on  the  Judiciary  used  the 
words  "small  percentage"  where  the 
proposed  rule  used  "few."  The  final  rule 
has  been  revised  accordingly. 

After  considering  the  objection 
concerning  business  persons,  the 
Service  has  concluded  that  the  truly 
extraordinary  business  person  can 
qualify  based  on  the  criteria  set  forth  in 
the  proposed  rule.  Several  of  the  criteria, 
including  such  indicia  of  achievement  as 
awards,  articles  by  or  about  the  alien  in 
major  publications,  and  salary  level,  are 
written  in  terms  broadly  applicable  even 
within  the  business  community.  In 
addition,  8  CFR  204.5(h)(4)  permits  those 
who  believe  the  established  criteria  do 
not  readily  apply  to  their  occupation  to 
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selected  by  Congress.  Accordingly,  the 
rule's  standards  governing 
"extraordinary  ability"  are  comparable 
to  the  Schedule  A/Group  11  standards 
governing  "exceptional  ability"  and  the 
rule's  standards  governing  "exceptional 
ability"  are  less  restrictive  than  the 
Schedule  A/Group  II  standards 
governing  "exceptional  ability."  An 
alien  meeting  the  criteria  for 
"extraordinary"  under  8  CFR  204.5(h) 
need  not  obtain  a  labor  certification.  An 
alien  who  fails  to  meet  these  criteria 
may  qualify  as  "exceptional"  by  meeting 
the  criteria  of  8  CFR  204.5(k)  however, 
such  a  petition  must  be  accompanied  by 
a  labor  certification.  An  alien  who 
would  also  meet  the  criteria  for 
"exceptional"  under  Schedule  A/Group 
II— though  that  alien  might  also  qualify 
under  the  rule  as  "extraordinary" — has 
the  additional  option,  if  visa  availability 
or  other  circumstances  make  it 
desirable,  to  seek  classification  as  an 
"exceptional"  alien  under  section 
203(b)(2).  thereby  avoiding  the  necessity 
of  the  employer  obtaining  an  individual 
labor  certification. 

The  Service  received  essentially  three 
sorts  of  objections  to  its  standards  for 
extraordinary  ability.  First,  three 
commenters  argued  that  the  definition 
itself— a  level  of  ability  indicating  that 
the  alien  is  one  of  the  "few  who  has 
risen  to  the  very  top"  of  the  field — was 
too  stringent,  and  suggested  that  the 
word  "few"  be  removed  from  the 
definition.  Second,  nineteen  commenters 
believed  that  the  criteria  governing  the 
determination  of  extraordinary  ability 
could  exclude  some  aliens  who  do  in 
fact  possess  extraordinary  ability  in 
business.  Finally,  one  commenter  felt 
that  all  athletes  performing  at  a  major 
league  level  should  be  deemed  to  have 
extraordinary  ability. 

To  address  the  objection  to  the 
definition  itself,  the  Service  reexamined 
the  legislative  history  on  this  point  In 
House  Report  101-723.  the  House 
Committee  on  the  Judiciary  used  the 
words  "small  percentage"  where  the- 
proposed  rule  used  "few."  The  final  rule 
has  been  revised  accordingly. 

After  considering  the  objection 
concerning  business  persons,  the 
Service  has  concluded  that  the  truly 
extraordinary  business  person  can 
qualify  based  on  the  criteria  set  forth  in 
the  proposed  rule.  Several  of  the  criteria, 
including  such  indicia  of  achievement  as 
awards,  articles  by  or  about  the  alien  in 
major  publications,  and  salary  level,  are 
written  in  terms  broadly  applicable  even 
within  the  business  community.  In 
addition.  8  CFR  204.5(h)(4)  permits  those 
who  believe  the  established  criteria  do 
not  readily  apply  to  their  occupation  to 


'  submit  comparable  evidence  of     '  ' 

1  extraordinary  ability. 

\     The  Service  disagrees  that  all  athletes 
performing  at  the  major  league  level 
should  automatically  meet  the 
"extraordinary  ability"  standard. 
Performance  at  that  level  may 
frequently  help  to  establish  that  the 
athlete  meets  several  of  the  listed 
criteria.  However,  section  203(b)(l)(A)(i) 
of  the  Act.  as  amended  by  section  121(a) 
of  Public  Law  101-649,  states  that  the 
alien'sextraordinary  ability  must  be 
"demonstrated  by  sustained  national  or 
international  acclaim."  Not  all  athletes, 
particularly  those  new  to  major  league 
competition,  would  be  able  to  meet  this 
standard.  A  blanket  rule  for  all  major 
league  athletes  would  contravene 
Congress'  intent  to  reserve  this  category 
to  "that  small  percentage  of  individuals 
who  have  risen  to  the  very  top  of  their 
field  of  endeavor." 

For  clarification,  the  Service  has 
subdivided  some  of  the  eligibility 
criteria  so  that  there  are  now  ten.  This 
part  has  also  been  changed  to  make 
clear  that  athletic  and  business-related 
contributions  of  major  significance  will 
meet  the  criterion  relating  to  the  alien's 
original  contributions  in  the  field. 

Outstanding  Professors  and  Researchers 

There  were  two  primary  areas  of 
comment  regarding  the  proposed  rule  as 
it  relates  to  outstanding  professors  and 
researchers. 

Sixty-five  commenters.  several  from 
major  academic  institutions,  advised 
that  it  is  unusual  for  colleges  and 
universities  to  place  researchers  in 
tenured  or  tenure-track  positions.  In  the 
final  rule,  the  Service  recognizes  that  a 
research  position  having  no  fixed  term 
and  in  which  the  employee  will 
ordinarily  have  an  expectation  of 
permanent  employment  is  "comparable" 
to  a  tenured  or  tenure-track  position 
within  the  meaning  of  section 
203(b)(l)(B)(iii)(II)  of  the  Act.  The  final 
rule  has  been  modified  to  reflect  this 
recognition. 

Fifty-nine  commenters  urged  the 
Service  to  consider  significant  research 
toward  an  advanced  degree  as  counting 
toward  determination  of  the  three-year 
requirement  of  teaching  and /or  research 
experience.  A  few  commenters  also  felt 
that  teaching  experience  gained  by  a 
candidate  for  an  advanced  degree 
should  count  in  meeting  the  teaching/ 
research  requirement. 

The  final  rule  reflects  that  research  or 
teaching  experience  gained  while 
working  on  an  advanced  degree  will 
count  toward  the  three-year  requirement 
only  if  the  advanced  degree  has  been 
granted  and  only  if  the  research  is 
recognized  within  the  academic  field  as 


outstanding,  or  if  the  alien  had  full 
responsibility  for  courses  taught. 
Experience  as  a  laboratory  or  teaching 
assistant  will  not  qualify  toward  the 
three-year  research  or  teaching 
requirement. 

Five  commenters  felt  that  the 
requirement  that  a  teaching  ofl'er  be  for 
a  tenured  or  tenure-track  position  was 
too  stringent,  and  a  few  commenters  felt 
that  the  requirement  of  three  years  of 
experience  was  unfair.  Both  of  these 
requirements  are  statutory;  therefore, 
the  Service  could  not  change  the  final 
rule  on  either  point. 

Finally,  the  Service  changed  the 
evidentiary  criterion  at  8  CFR 
204.5(i)(3)(i)(A).  In  the  proposed  rule,  the 
petitioner  was  required  to  submit 
evidence  that  the  alien  had  received 
major  international  awards.  The  word 
"international"  has  been  removed  in 
order  to  accommodate  the  possibility 
that  an  alien  might  be  recognized 
internationally  as  outstanding  for  having 
received  a  major  award  that  is  not 
international. 

Certain  Multinational  Executives  and 
Managers 

Seventy-two  commenters  found  the 
proposed  definition  of  affiliate,  as 
applied  to  multinational  executives  and 
managers,  to  be  too  restrictive.  For  the 
^  most  part,  the  commenters  felt  that  the 
definition  did  not  reflect  business 
reality. 

In  the  final  regulation,  the  definition 
of  affiliate  will  be  changed  to  comport 
with  the  current  definition  of  affiliate  as 
found  at  8  CFR  214.2(l)(l)(ii)(L)  as  it 
applies  to  nonimigrant  intracompany 
transferees.  This  definition  is  broader 
and  more  attuned  to  the  commenters' 
concerns  than  the  definition  in  the 
proposed  rule.  This  part  of  the  final  rule 
does  not  require  that  a  group  of 
individuals  entirely  own  and  control  two 
legal  entities  in  order  for  the  entities  to 
be  considered  affiliated.  Nor  does  this 
part  require  each  individual  in  the  group 
directly  to  own  and  control  the  same 
proportion  of  each  entity. 

One  commenter  noted  the  inclusion  of 
international  accounting  partnerships  in 
the  definition  and  urged  that  similar 
arrangements  in  other  industries  be 
included.  The  inclusions  of  international 
accounting  partnerships  as  affiliates 
was  through  a  specific  provision  of 
Public  Law  101-649  at  section  206(a). 
which  mandated  that  the  Service  apply 
that  inclusion  when  adjudicating 
petitions  for  classification  under  section 
203(b)(1)(C).  The  Service  has  no 
authority  to  extend  this  application 
beyond  international  accounting 
partnerships. 


Another  commenter  objected  that  the 
proposed  rule  required  that  the  affiliate 
of  an  international  accounting 
partnership  must  market  its  services 
under  the  same  internationally 
recognized  name.  This  commenter  noted 
that  some  of  these  firms  do  not  always 
use  the  same  name  in  different 
countries.  The  Service  may  be  fiexible  in 
accepting  evidence,  such  as  annual 
reports,  demonstrating  that  the  various 
a^iliates  of  the  accounting  partnership 
use  substantially  the  same  name.  The 
statute  specifically  limits  this 
subsection,  however,  to  accounting 
partnerships  that  market  their 
accounting  services  "under  the  same 
internationally  recognized  name."  and 
the  Service  cannot  deviate  from  this 
requirement. 

"Two  commenters  felt  that  the 
requirement  of  the  regulation  that  the 
United  States  entity  be  doing  business 
for  one  year  went  beyond  the  language 
of  the  statute.  One  of  these  commenters 
also  felt  that  the  language  "which  has 
employees"  must  be  removed  from  the 
definition  of  doing  business  in  that 
staffing  levels  are  not  controlling  when 
determining  managerial  or  executive 
capacities. 

The  language  "which  has  employees" 
has  been  removed  in  the  final 
regulation,  but  the  requirement  of  doing 
business  for  one  year  will  be  retained. 
This  requirement  is  similar  to  one 
pertaining  to  intra-company  transferees 
under  the  L-1  nonimmigrant 
classification.  The  requirement,  which 
has  been  in  existence  for  a  number  of 
years,  provides  for  a  one-year  limitation 
on  the  initial  admission  of  an  L-1 
nonimmigrant  coming  to  a  new  business. 
After  one  year  the  alien  may  apply  for 
an  extension  of  stay,  provided  the 
qualifying  United  States  entity  is  still  in 
operation.  The  Service  has  found  that 
the  one-year  time  limit  is  important  as  a 
measure  of  the  viability  of  the  United 
States  employer.  It  should  be  noted  that, 
although  this  rule  prohibits  the  approval 
of  an  immigrant  visa  petition  on  behalf 
of  an  multi-national  executive  or 
manager  coming  to  work  for  a  new 
business,  a  qualified  alien  would  not  be 
precluded  from  obtaining  L-1 
nonimmigrant  status  for  one  year  and 
then  seeking  adjustment  of  status  to  that 
of  lawful  permanent  resident  based  on 
this  immigrant  visa  classification. 

Aliens  Who  Are  Members  of  the 
Professions  Holding  Advanced  Degrees 
or  Aliens  of  Excepdonal  Ability 

The  statute  indicates  that  members  of 
the  professions  holding  advanced 
degrees  or  their  equivalent  may  qualify 
for  this  classification.  The  Joint 
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Explanatory  Statement  of  the  Committee 
of  Conference  on  this  point  says  that  the 
equivalent  of  an  advanced  degree  shall 
be  "a  bachelor's  degree  with  at  least 
five  years  progressive  experience  in  the 
professions."  In  the  proposed  rule,  the 
Service  followed  this  guidance  and 
required  the  alien  to  have  a  United 
States  advanced  degree  or  a  foreign 
equivalent  advanced  degree.  To  qualify 
for  the  exception,  the  petitioner  must 
demonstrate  that  the  aUen  has  at  least  a 
bachelor's  degree,  or  a  foreign 
equivalent  degree,  plus  five  years  of 
progressive  experience  in  the  profession. 
The  Service  interpreted  this 
combination  to  equate  with  a  master's 
degree,  and  indicated  that  if  a  doctoral 
degree  was  customarily  required  by  the 
specialty,  the  alien  would  be  required  to 
have  a  doctorate.  The  Service  notes  that 
a  foreign  advanced  degree  determined 
by  an  evaluator  to  be  the  equivalent  of  a 
United  States  doctorate  will  qualify. 

Eighty-three  comraenters  felt  that  the 
requirement  that  aliens  have  degrees, 
both  for  this  classification  and  for 
professional  status  in  the  third 
classification,  was  too  restrictive. 
Several  commenters  were  perplexed 
that  no  substitute  of  experience  alone 
for  a  baccalaureate  was  allowed.  Some 
pointed  to  past  Service  case  law  which 
allowed  for  substitution  of  experience 
for  academic  work.  Some  pointed  to  the 
Service's  regulations  pertaining  to  H-lB 
nonimmigrants  which  allow  for 
equivalence  of  experience,  and  some 
pointed  to  section  214(i)  of  the  Act  as 
amended  by  section  205(c)  of  the 
Immigration  Act  of  1990,  wherein 
equivalency  to  the  bachelor's  or  hi^er 
degree  is  permitted  for  H-lB 
nonimmigrants.  Other  commenters 
pointed  to  certain  countries  where 
possession  of  a  degree  is  not  the  usual 
norm  for  classification  as  a  professional. 

The  final  rule  will  not  change  with 
regard  to  academic  requirements  for 
either  professionals  holding  advanced 
degrees  or  professionals  in  the  third 
classification.  The  Act  states  that  in 
order  to  qualify  under  the  second 
classification,  alien  members  of  the 
professions  must  hold  "advanced 
degrees  or  their  equivalent"  As  the 
legislative  history  discussed  above 
indicates,  the  equivalent  of  an  advanced 
degree  is  "a  badielor's  degree  with  at 
least  five  years  progressive  experience 
in  the  professions."  Because  neither  the 
Act  nor  its  legislative  history  indicates 
that  bachelor's  or  advanced  degrees 
must  be  United  States  degrees,  the 
Service  will  recognize  foreign  equivalent 
degrees.  But  both  the  Act  and  its 
legislative  history  make  clear  that  in 
order  to  qualify  as  a  professional  under 


the  third  classification  or  to  have 
experience  equating  to  an  advanced 
degree  under  the  second,  an  alien  must 
have  at  least  a  bachelor's  degree. 
Therefore,  the  Service  believes  that  to 
carry  out  Congress'  intent  it  must 
'  require  a  bachelor's  degree  in  both    ' 
contexts,  and  cannot  permit  an  alien  to 
meet  this  minimum  requirement  through 
experience  alone.  The  Service  also 
maintains  that  the  equivalent  of  an 
advanced  degree — a  baccalaureate  plus 
five  years  of  progressive  experience  in 
the  professions — equates  to  no  more 
than  a  master's  degree.  Persons  formerly 
qualifying  for  third  preference  by  virtue 
of  education  and  experience  equating  to 
a  bachelor's  degree  will  qualify  for  the 
third  employment  category  as  skilled 
workers  with  more  than  two  years  of 
training  and  experience.  These 
individuals  as  well  as  holders  of 
baccalaureate  degree  will  fall  into  the 
same  preference  category. 

Seventeen  commenters  felt  that  the 
criteria  pertaining  to  a  showing  of 
exceptional  ability  were  not  flexible 
enough  to  demonstrate  that  a  business 
person  was  of  exceptional  ability.  The 
Service  disagrees.  Several  of  the  criteria, 
concerning  such  indicia  of  achievement 
as  degrees  of  higher  education, 
experience,  salary  level,  and 
membership  in  professional 
associations,  are  written  in  terms 
broadly  applicable  within  the  business 
community.  The  Service  has,  however, 
changed  this  part  to  permit  those  who 
believe  the  established  criteria  do  not 
readily  apply  to  their  occupation  to 
submit  comparable  evidence  of 
exceptional  ability. 

With  regard  to  the  level  of  work  the 
alien  wiU  be  performing  in  the  United 
States,  the  final  rule  clarifies  that  the  job 
offer  portion  of  the  individual  labor 
certification,  the  Schedule  A  application. 
or  the  Pilot  Program  application  must 
show  that  the  job  requires  a 
professional  holding  an  advanced 
degree  (or  its  equivalent]  or  an  alien  of 
exceptional  ability. 

Four  commenters  asked  whether  an 
exemption  from,  or  waiver  of,  the  job 
offer  for  an  exceptional  alien  constituted 
waiver  of  the  labor  certification.  The 
Service  has  consulted  with 
Congressional  sources  and  the 
Department  of  Labor  on  this  issue,  and 
all  parties  are  in  agreement  that 
exemption  from,  or  waiver  of,  the  job 
offer  constitutes  waiver  of  the  labor 
certification.  The  final  rule  reflects  this 
determination. 

Since  the  final  nde  clarifies  that 
exemption  from  the  job  offer 
requirement  constitutes  exemption  from 
the  labor  certification  requirement  the 


Service  has  removed  the  requirement 
that  the  alien  present  evidence  that  he 
or  she  is  in  a  traditionally  self-employed 
occupation  or  that  his  or  her  occupation 
is  a  shortage  occupation  within  the 
Department  of  Labor's  Labor  Market 
Information  Pilot  Program. 

One  commenter  indicated  that  the  job 
offer  exemption  should  be  available  to 
professionals  as  well  as  aliens  of 
exceptional  ability.  The  statute, 
however,  limits  this  provision  to  aliens 
of  exceptional  ability. 

Some  commenters  also  asked  that  the 
phrase  "in  the  national  interest"  be 
defined.  One  commenter  suggested  that 
the  phrase  should  apply  to  any  alien 
who  would  substantially  benefit 
prospectively  the  national  economy, 
cultural  or  educational  interests,  or 
welfare  of  the  United  States.  The  Act 
itself  requires  this  showing  of  all  aliens 
seeking  to  qualify  as  "exceptional."  but 
adds  the  "national  interest"  test  to 
permit  a  job  offer  waiver  for  certain 
aliens  who  have  already  satisfied  the 
"prospective  national  benefit"  test.  The 
Service,  therefore,  cannot  equate  the 
two  standards.  Congress  has  not 
provided  a  more  particular  definition  of 
the  phrase  in  the  national  interest.  The 
Service  believes  it  appropriate  to  leave 
the  application  of  this  test  as  flexible  as 
possible,  although  clearly  an  alien 
seeking  to  meet  the  standard  must  make 
a  showing  significantly  above  that 
necessary  to  prove  "prospective 
national  benefit.**  The  burden  will  rest 
with  the  alien  to  establish  that 
exemption  from,  or  waiver  of,  the  job 
offer  will  be  in  the  national  interest 
Each  case  will  be  judged  on  its  own 
merits. 

Skilled  Workers.  Professionals,  and 
Other  Woikera 

As  noted  in  the  previous  section.  83 
commenters  objected  to  the  requirement 
that  an  alien  actually  possess  a 
baccalaureate  degree  (or  a  foreign 
equivalent  degree)  and  that  the  Service 
has  made  no  allowance  for  an  alien  to 
qualify  through  experience  in  the 
profession.  Once  again,  the  language  of 
the  statute  states  that  the  professional 
must  have  a  baccalaureate.  The  Service, 
therefore,  will  make  no  change  in  the 
final  rule. 

Thirty-eight  commenters  urged  the 
Service  to  allow  education  to  count 
when  calculating  the  required  two  years 
of  training  or  experience  for  skilled 
workers.  The  final  rule  contains  a  part 
wherein  post-secondary  education  will 
count  when  calculating  this  requirement 

Thirty  commenters  indicated  that  the 
proposed  regulation  was  not  clear  on 
how  the  Service  would  distinguish 
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Service  has  removed  the  requirement 
that  the  alien  present  evidence  that  he 
or  she  is  in  a  traditionally  self-employed 
occupation  or  that  his  or  her  occupation 
is  a  shortage  occupation  within  the 
Department  of  Labor's  Labor  Market 
Information  Pilot  Program. 

One  commenter  indicated  that  the  job 
offer  exemption  should  be  available  to 
professionals  as  well  as  aliens  of 
exceptional  ability.  The  statute, 
however,  limits  this  provision  to  aliens 
of  exceptional  ability. 

Some  commenters  also  asked  that  the 
phrase  "in  the  national  interest"  be 
defined.  One  commenter  suggested  that 
the  phrase  should  apply  to  any  alien 
who  would  substantially  benefit 
prospectively  the  national  economy, 
cultural  or  educational  interests,  or 
welfare  of  the  United  States.  The  Act 
itself  requires  this  showing  of  all  aliens 
seeking  to  qualify  as  "exceptional,"  but 
adds  the  "national  interest"  test  to 
permit  a  job  offer  waiver  for  certain 
aliens  who  have  already  satisfied  the 
"prospective  national  benefit"  test.  The 
Service,  therefore,  cannot  equate  the 
two  standards.  Congress  has  not 
provided  a  more  particular  definition  of 
the  phrase  in  the  national  interest.  The 
Service  believes  it  appropriate  to  leave 
the  application  of  this  test  as  flexible  as 
possible,  although  clearly  an  alien 
seeking  to  meet  the  standard  must  make 
a  showing  significantly  above  that 
necessary  to  prove  "prospective 
national  benefit."  The  burden  will  rest 
with  the  alien  to  establish  that 
exemption  from,  or  waiver  of,  the  job 
offer  will  be  in  the  national  interest 
Each  case  will  be  judged  on  its  own 
merits. 

Skilled  Workers,  Professionals,  and 
Other  Woiker* 

As  noted  in  the  previous  section.  83 
commenters  objected  to  the  requirement 
that  an  alien  actually  possess  a 
baccalaureate  degree  (or  a  foreign 
equivalent  degree)  and  that  the  Service 
has  made  no  allowance  for  an  alien  to 
qualify  through  experience  in  the 
profession.  Once  again,  the  language  of 
the  statute  states  that  the  professional 
must  have  a  baccalaureate.  The  Service, 
therefore,  will  make  no  change  in  the 
final  rule. 

Thirty-eight  commenters  urged  the 
Service  to  allow  education  to  count 
when  calculating  the  required  two  years 
of  training  or  experience  for  skilled 
workers.  The  final  rule  contains  a  part 
wherein  post-secondary  education  will 
count  when  calculating  this  requirement 

Thirty  commenters  indicated  that  the 
proposed  regulation  was  not  clear  on 
how  the  Service  would  distinguish 


between  skilled  and  other  workers.  The 
final  rule  reflects  that  this  determination 
will  be  based  oo  the  requirements  of 
training  and/or  experience  placed  on 
the  job  by  the  prospective  employer,  as 
certified  by  the  Department  of  Labor.  In 
a  Schedule  A  or  Pilot  Program  case,  the 
petitioner  will  be  required  to 
demonstrate  to  the  Service,  through  a 
showing  of  industry  standards  or 
employers*  past  practice,  that  the  job  is 
skilled:  Le..  one  which  requires  at  least 
two  years  of  training  and/or  experience. 

With  regard  to  the  work  a 
professional  will  be  doing  in  the  United 
States,  the  final  rule  clarifies  that  the  job 
offer  portion  of  the  individual  labor 
certification,  the  Schedule  A  application. 
or  the  Pilot  Program  application  must 
show  that  the  job  requires  a 
professional  holding  a  baccalaureate 
degree. 

Religious  Workers 

Nineteen  commenters  objected  to 
what  they  construed  as  a  requirement  in 
the  proposed  rule  that  an  alien  seeking 
to  qualify  as  a  minister  within  the 
meaning  of  section  101{a)(27)  of  the  Act 
must  possess  a  baccalaureate  degree. 
The  proposed  rule,  however,  imposed  no 
such  requirement  Rather,  it  must  be 
demonstrated  that  the  aUen  has  been 
authorized  by  a  recognized  religious 
denomination  to  conduct  religious 
worship  and  to  perform  other  duties 
usually  performed  by  authorized 
members  of  the  clergy  of  that  religion. 

Some  commenters  objected  to  the 
definition  of  minister  as  being  unfairly 
biased  toward  Christian  religions.  It  was 
the  Service's  intent  to  draft  a  broad 
enough  definition  to  be  applicable  to 
non-Christian  ministers  of  religion.  The 
final  rule  has  therefore  been  amended  to 
make  clear  that  the  guiding  principle  is 
that  there  be  a  reasonable  connection 
between  the  activities  performed  and 
the  rriigious  calling  of  the  minister.  The 
Service  will  indicate  in  its  operations 
instructions  the  circumstances  under 
which  ordained  Buddhist  monks, 
commissioned  officers  of  the  Salvation 
Army,  ordained  deacons,  and  others 
may  be  considered  as  ministers  of 
religion. 

Thirty-eight  commenters  objected  to 
the  requirement  that  religious 
professionals  possess  the  minimum  of  a 
United  States  baccalaureate  degree  or 
its  foreign  equivalent  and  that  there  was 
no  provision  for  qualification  as  a 
religious  professional  through 
experience.  The  commenters  noted  that 
the  Act  does  not  specify  a  degree 
requirement  for  a  religious  worker  in  a 
professional  capacity. 

The  rule  included  this  requirement  for 
two  reasons.  First  while  the  Act  does 


not  define  the  term  professional  in  the 
context  of  religious  workers,  it  does  so 
in  the  context  of  "skilled  workers, 
professtonab,  and  other  workers." 
There  the  Act  specifies  that  a 
"professional"  must  have  a 
baccalaureate  degree.  The  Act  does  not 
require  a  United  States  degree,  and  the 
Service  will  therefore  recognize  an 
equivalent  foreign  degree.  The  Act  does 
not  however,  refer  to  gaining 
baccalaureate  de^ee  equivalency 
through  experience,  as  the  legislative 
history  does  with  respect  to  an 
advanced  degree.  Therefore,  the  Service 
believes  that,  to  carry  out  Congress's 
intent,  it  must  require  a  baccalaureate 
for  professionals  in  all  employment- 
based  immigrant  contexts.  Second,  the 
distinction  between  religious 
professionals  and  other  workers  in  a 
religious  vocation  or  occupation  will 
have  little  practical  effect.  The  visa 
numbers  for  both  groups  are  limited  to  a 
total  of  no  more  than  5,000  a  year. 
Therefore,  a  religious  worker  may  be 
admitted  within  the  5,000  limit  whether 
or  not  he  or  she  is  deemed  a  religious 
professional.  Therefore,  the  Service  has 
not  changed  this  requirement  in  the  final 
rule. 

Several  commenters  felt  that  the 
definition  of  bona  fide  nonprofit, 
religious  organization  in  the  United 
States  should  be  broader  and  should  not 
make  specific  reference  to  exemption 
from  taxation  as  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986  as  It  relates  to  religious 
organizations.  Commenters  also 
objected  to  the  requirement  that  proof  of 
the  organization's  tax-exempt  status  be 
part  of  the  petition's  initial  evidence. 

The  Service  views  the  definition  and 
the  requirement  that  proof  of  tax-exempt 
status  be  furnished  as  fair.  If  a  religious 
organization  relies  for  its  tax-exempt 
status  on  its  governing  body,  then  that 
proof  should  be  submitted  with  the 
petition.  The  Internal  Revenue  Service 
(IRS)  routinely  makes  decisions 
concerning  the  non-profit  nature  of  any 
organization  which  is  seeking  tax- 
exempt  status.  Whenever  IRS  has 
already  made  a  determination  in  this 
regard,  the  Service  will  defer  to  that 
decision.  However,  because  churches, 
unlike  other  religious  organizations,  are 
not  required  to  apply  for  tax-exempt 
status  (and  thereby  prove  that  they  are 
non-profit  orgaaizattons)  in  order  to 
claim  exemption,  the  final  rule  has  been 
revised  to  provide  that  if  for  any  reason 
an  organization  has  never  sought  such 
tax-exempt  status  from  IRS,  the  Service 
will  allow  the  organization  to  submit  to 
the  Service  the  same  documentation 
required  by  IRS. 


Some  commenters  felt  that  the 
definition  of  religious  denomination  was 
written  with  an  unfair  bias  toward 
western  religious  tradition.  The 
definition  has  been  rewritten  in  the  final 
rule  to  show  that  in  addition  to 
evidence  of  the  listed  factors,  a 
petitioner  may  submit  evidence  of 
comparable  indicia  of  a  bona  fide 
religious  denomination. 

Some  additional  commenters  noted 
that  the  proposed  regulation  did  not  take 
into  consideration  the  existence  of  bona 
fide  inter-denominational  religious 
organizations,  such  as  the  Billy  Graham 
Evangelistic  Association.  The  Service 
will  accommodate  these  organizations 
in  the  final  rule  by  treating  them  as 
denominations  provided  that  they  can 
establish  that  their  United  States 
organizations  are  exempt  from  taxation 
pursuant  to  section  501(c)(3)  of  the 
Internal  Revenue  Code. 

A  few  commenters  felt  that  certain 
additional  religious  occupations  should 
be  placed  in  the  definition  of  religious 
occupation.  No  such  change  in  the  final 
rule  is  necessary,  however,  because  the 
definition  is  written  in  terms  general 
enough  to  comprise  occupations  in 
addition  to  those  listed.  Further,  the  rule 
clearly  states  that  the  list  of  examples  is 
illustrative  rather  than  exhaustive. 

Some  commenters  objected  that  the 
definition  of  religious  vocation — a 
calling  to  religious  life  "as  evidenced  by 
the  taking  of  vows" — was  overly 
restrictive.  The  Service  agrees  that  the 
definition  should  not  exclude  those 
faiths  in  which  "a  calling  to  religious 
life"  may  be  demonstrated  by 
comparable  means  other  than  taking 
vows.  The  definition  has  been  revised 
accordingly. 

Emplojrment  Creation  Immigrants 

in  an  effort  to  effectuate  the  intent  of 
Congress  in  enacting  the  employment 
creation  provisions  of  the  Immigration 
Act  of  1990  and  to  respond  positively 
where  possible  to  the  comments  on  the 
proposed  rule,  the  Service  has  included 
a  number  of  substantive  changes  in  the 
final  rule. 

The  tide  of  Form  1-526  referred  to  at  8 
CFR  204£(a)  has  been  changed  from 
"Petition  for  immigrant  Entrepreneur." 
which  is  the  title  of  the  form  as  found  in 
the  proposed  rulemaking,  to  "Immigrant 
Petition  by  Alien  Entrepreneur." 
Additionally,  an  internal  inconsistency 
in  the  proposed  rulemaking  has  been 
clarified.  The  proposed  rule  stated  at 
§  204.6(a)  that  "the  petition  must  be 
signed  by  the  petitioner  or  by  his  or  her 
authorized  representative."  and  at 
§  2(M.6(c)  that  it  could  be  filed  only  by 
the  alien  entrepreneur.  Accordingly,  the 
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reference  to  authorized  representatives 
has  been  removed  from  §  204.6(a). 

The  Service  received  suggestions  that 
District  Offices  and  suboffices.  rather 
than  the  Service  Centers,  should  have 
jurisdiction  to  adjudicate  immigrant 
petitions  by  ahen  entrepreneurs.  The 
Service  has  considered  this  alternative 
but  concluded  that  the  fuial  rule  should 
remain  as  proposed.  The  Service  is 
concerned  with  uniformity  of 
adjudication  and  is  concentrating  its 
training  in  this  area  at  the  Service 
Centers.  The  need  for  consistent 
adjudication  of  the  often  highly 
technical  proposals  in  these  new 
petitions  outweighs,  for  the  time  being, 
any  benefit  offered  by  permitting  their 
filing  in  District  Offices  or  sub-ofHces. 

The  Service  has  decided,  however,  to 
assign  jurisdiction  for  adjudication  of 
Form  1-526  only  to  the  Service  Center 
having  jurisdiction  over  the  area  in 
which  the  alien  entrepreneur's  new 
commercial  enterprise  is  principally 
doing  business.  Petitioners  may  not  file 
with  the  Service  Center  having 
jurisdiction  over  the  area  in  which  the 
enterprise  is  established.  This  change  is 
designed  to  facilitate  a  more  even 
distribution  of  petitions  among  the 
jurisdictions  of  the  four  Service  Centers. 

Definitions 

The  definition  of  capital  was  limited 
in  the  proposed  rule  by  excluding  all 
types  of  intangible  property,  cash 
equivalents,  and  debt  financing 
arrangements.  Two  commenters 
recommended  that  intangible  property 
count  as  capital:  four  recommended  that 
cash  equivalent  count;  and  fifty-six 
recommended  that  indebtedness  count. 
Two  commenters,  on  the  other  hand,  felt 
that  it  was  both  reasonable  and 
commercially  viable  to  exclude  debt 
from  the  definition. 

Under  the  final  rule,  the  definition  of 
capital  includes  cash  equivalents — such 
as  certificates  of  deposit.  Treasury 
bonds,  or  other  instruments  that  can  be 
converted  readily  into  cash — and 
indebtedness.  To  qualify  as  capital, 
indebtedness  must  be  secured  by  assets 
owned  by  the  alien  entrepreneur, 
provided  that  the  alien  entrepreneur  is 
personally  and  primarily  liable  and  that 
the  assets  of  the  new  commercial 
enterprise  upon  which  the  petition  is 
based  are  not  used  to  secure  any  of  the 
indebtedeness.  This  requirement  is 
designed  to  ensure  that,  by  investing 
capital,  the  alien  entrepreneur  has 
placed  funds  or  other  capital  assets 
directly  at  risk. 

The  Service  has  expanded  the 
definition  of  capital  for  two  reasons. 
First,  the  legislative  history  of  the  Act 
suggests  that  Congress  intended  the 


definition  to  be  broad.  Discussing  the 
employment  creation  provision  in 
Senate  Report  101-55.  the  Senate 
Committee  on  the  judiciary  endorsed  the 
requirements  set  out  for  nonimmigrant 
"treaty  investors"  at  22  CFR  41.51.  In 
note  5.1-2  to  22  CFR  41.51.  the 
Department  of  State  has  indicated  that 
"investment"  includes  the  investment  of 
debt.  Second,  the  overwhelming 
majority  of  those  commenting  on  this 
issue  supported  such  a  change,  believing 
that  excluding  debt  from  the  definition 
of  capital  would  ignore  modem  business 
practice  and  serverly  limit  the  number  of 
investors  eligible  or  willing  to  apply 
under  the  employment  creation 
provision. 

The  defmition  has  also  been  changed 
to  exclude  assets  "directly  or  indirectly" 
acquired  by  unlawful  means.  These 
words  were  added  to  effectuate 
Congress's  intent  that  the  visa  process 
be  discontinued  "if  it  becomes  known  to 
the  Government  that  the  money  invested 
was  obtained  by  the  alien  through  other 
than  legal  means  (such  as  money 
obtained  through  the  sale  of  illegal 
drugs)."  S.  Rep.  No.  101-55, 101st  Cong., 
1st  Sess.  21  (1989). 

Fifty-seven  commenters  objected  to 
the  proposed  definition  of  invest,  which 
required  the  net  infusion  of  capital  into 
the  United  States  economy  from  abroad. 
This  requirement  has  therefore  been 
eliminated  in  the  final  rule.  After  further 
review,  the  Service  agrees  that  Congress 
has  not  specifically  required  that  capital 
come  from  abroad  in  the  statute  or 
during  its  discussion  in  the  Senate 
Judiciary  Committee.  Imposing  such  a 
requirement  would  therefore  exceed 
Congressional  intent,  ignore  modem 
business  practices,  and  create  grave 
enforcement  problems. 

The  definition  of  commercial 
enterprise  was  clarified  and  expanded 
to  encompass  wholly-owned 
subsidiaries  of  holding  companies.  Ten 
commenters  stated  that  the  definition 
should  be  expanded,  and  six 
commenters  specifically  called  for  the 
inclusion  of  the  holding  company/ 
subsidiary  example  under  the 
commercial  enterprise  definition.  Two 
commenters  called  for  the  definition  of 
commercial  enterprise  to  encompass 
not-for-profit  entities.  Because  not-for- 
profit  entities  do  not  fundamentally 
"engage  in  commerce,"  the  Service  does 
not  find  the  inclusion  of  such  entities  to 
be  consistent  with  the  statute. 

Seventeen  commenters  suggested  that 
independent  contractors  be  included  in 
the  definition  of  employee.  The  final  rule 
defines  employee  to  include  only  those 
persons  directly  employed  in  a  full-time 
position  by  the  new  enterprise.  This 
section  specifically  excludes 


independent  contractors.  The  Service 
recognizes  that  certain  business 
enterprises  rely  heavily  on  independent 
contractors,  and  that  the  required 
investment  of  capital  may  result  in 
creating  opportunities  for  new  and 
existing  independent  contracts.  Yet  the 
Service  interprets  the  Act  to  require  the 
creation  of  long-term,  full-time 
employment  by  the  enterprise. 
Accordingly,  the  Service  has  concluded 
that  independent  contractors,  whose 
relationship  with  the  enterprise  is  less 
than  that  of  employer-employee  and 
may  often  last  only  a  short  time,  do  not 
properly  fall  within  the  definition  of 
employee. 

In  the  proposed  rule,  the  definition  of 
full-time  employment  did  not  contain  a 
specific  reference  to  the  concept  of  job- 
sharing.  The  Service  has  added  a  direct 
reference  to  job-sharing  and  a  specific 
exclusion  of  part-time  employment. 
Under  the  common  job-sharing 
arrangement,  two  employees  simply 
combine  to  fill  what  is  clearly 
demonstrated  as  one  full-time 
employment  position.  Therefore,  the 
Service  interprets  the  Act  to  require  the 
creation  of  the  requisite  number  of  full- 
time  employment  positions,  even  if  two 
employees  combine  to  fill  a  single 
position.  Several  commenters  sought  the 
inclusion  of  part-time  employment 
within  the  definition  through  the  use  of 
various  formulae  for  combining  hours 
worked  to  obtain  the  equivalent  of  a 
normal  work  week.  The  Service  cannot 
accept  these  suggestions.  Even  putting 
aside  the  complications  that  such 
formulae  would  invite,  the  Act  precludes 
their  use:  Section  203(b)(5)  of  the  Act 
requires  that  the  new  commercial 
enterprise  must  "create  full-time 
employment."  The  service  therefore 
cannot  find  that  part-time  employment 
is  consistent  with  the  clear  language  of 
the  statue. 

The  final  rule  includes  a  definition  ot 
the  term  troubled  business.  In  the 
proposed  rule,  the  Service  sought 
comments  relating  to  the  concept  of  job 
creation  and  its  relation  to  job  retention 
within  a  failing  business.  Five 
commenters  felt  that  job  retention 
should  count  toward  meeting  the 
statutory  requirement  of  employment 
creation.  Additionally,  the  Service 
determined  that  job  retention  comports 
with  Congressional  intent.  See  S.  Debate 
on  Conf.  Rep.  S  358, 136  Cong.  Rec. 
S17105-18  (Oct.  1989).  Therefore,  the 
term  "troubled  business"  has  been 
defined  in  the  final  rule,  and  the  term  is 
referenced  within  the  final  rule  at  8  CFR 
204.6(j)(3)(ill  relating  evidentiary 
requirements  of  employment  creation. 
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full-time  employment  did  not  contain  a 
specific  reference  to  the  concept  of  job- 
sharing.  The  Service  has  added  a  direct 
reference  to  job-sharing  and  a  specific 
exclusion  of  part-time  employment. 
Under  the  common  job-sharing 
arrangement,  two  employees  simply 
combine  to  fill  what  is  clearly 
demonstrated  as  one  full-time 
employment  position.  Therefore,  the 
Service  interprets  the  Act  to  require  the 
creation  of  the  requisite  number  of  full- 
time  employment  positions,  even  if  two 
employees  combine  to  fill  a  single 
position.  Several  commenters  sought  the 
inclusion  of  part-time  employment 
within  the  definition  through  the  use  of 
various  formulae  for  combining  hours 
worked  to  obtain  the  equivalent  of  a 
normal  work  week.  The  Service  cannot 
accept  these  suggestions.  Even  putting 
aside  the  complications  that  such 
formulae  would  invite,  the  Act  precludes 
their  use:  Section  203(b)(5)  of  the  Act 
requires  that  the  new  commercial 
enterprise  must  "create  full-time 
employment."  The  service  therefore 
cannot  find  that  part-time  employment 
is  consistent  with  the  clear  language  of 
the  statue. 

The  final  rule  includes  a  definition  ot 
the  term  troubled  business.  In  the 
proposed  rule,  the  Service  sought 
comments  relating  to  the  concept  of  job 
creation  and  its  relation  to  job  retention 
within  a  failing  business.  Five 
commenters  felt  that  job  retention 
should  count  toward  meeting  the 
statutory  requirement  of  employment 
creation.  Additionally,  the  Service 
determined  that  job  retention  comports 
with  Congressional  intent.  See  S.  Debate 
on  Conf.  Rep.  S  358, 136  Cong.  Rec. 
S17105-18  (Oct.  1989).  Therefore,  the 
term  "troubled  business"  has  been 
defined  in  the  final  rule,  and  the  term  is 
referenced  within  the  final  rule  at  8  CFR 
204.6(j)(3)(ff)  relating  evidentiary 
requirements  of  employment  creation. 
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Required  Amount  of  Capital 

The  proposed  rule  required  a  capital 
investment  of  one  million  dollars 
($1,000,000)  for  all  areas.  Eighty-two 
commenters  called  for  lowering  the 
amount  of  capital  required  to  make  a 
qualifying  investment  in  a  targeted 
employment  area  to  five  hundred 
thousand  dollars  ($500,000).  The 
commenters  felt  that  lowering  the 
investment  capital  requirement  would 
promote  the  purpose  of  the  Act  to 
stimulate  investment  in  rural  and  high 
unemployment  areas.  They  further  felt 
that  viable  businesses  could  be 
maintained  with  the  lower  investment 
amount.  The  final  rule  contains  the 
lowered  investment  amount  of  five 
hundred  thousands  dollars  ($500,000)  for 
rural  and  high  unemployment  areas.  No 
other  adjustments  in  qualifying 
investment  amounts  were  made. 
'  Although  the  Act  gives  the  Attorney 
General  authority  to  raise  the  qualifying 
investment  amount  for  high  employment 
areas,  no  commenters  supported  such  a 
change  and  the  Service  does  not  wish  to 
pursue  any  increase  at  the  outset  of  the 
program. 

Multiple  Investors 

Several  commenters  expressed 
concern  that  employment  positions 
created  as  a  result  of  the  establishment 
of  new  enterprises  by  multiple  investors, 
some  of  whom  may  not  be  seeking  visas 
under  the  provision,  should  be  allocated 
only  to  those  alien  entrepreneurs 
seeking  classification  under  section 
203(b)(5)  of  the  Act.  The  final  rule 
contains  language  permitting  this 
practice  and  recognizes  any  reasonable 
agreements  among  alien  entrepreneurs 
regarding  identification  and  allocation 
of  the  created  positions.  The  final  rule 
also  makes  clear  that,  in  the  case  of 
multiple  investors,  all  sources  of  capital 
invested  in  the  enterprise  must  be 
identified  and  must  have  been  acquired 
by  lawful  means.  This  includes  capital 
invested  by  individuals  who  are  seeking 
visas  under  this  section. 

Establishment  of  a  New  Commercial 
Enterprise 

The  proposed  rule  allowed  for  three 
methods  by  which  an  alien  entrepreneur 
could  establish  a  new  commercial 
enterprise:  The  creation  of  an  original 
business,  the  purchase  of  an  existing 
business  with  subsequent  changes  to 
that  business's  organization  and 
operation,  and  the  infusion  of  capital 
into  an  existing  business  such  that  a 
substantial  increase  in  its  net  worth  or 
number  of  employees  resulted. 
Substantial  was  defined  as  140  percent 
of  the  pre-investment  figure. 


Ten  commenters  felt  that  the  140 
percent  standard  was  too  restrictive, 
and  18.  commenters  requested 
clarification  of  both  the  140  percent 
standard  and  the  change  of  operations 
language.  Three  commenters 
recommended  clarification  of  the  time  at 
which  net  worth  was  measured. 

The  final  rule  restructures  and 
clarifies  the  three  establishment  criteria. 
First,  the  language  relating  to  the 
creation  of  an  original  business  has 
been  retained.  Second,  the  provision 
relating  to  purchase  of  an  existing 
business  has  been  simplified,  and  the 
operational  change  language  has  been 
removed.  Instead,  the  final  rule  now 
states  that  establishment  may  consist  of 
the  purchase  of  an  existing  business  and 
the  restructure  or  reorganization  of  that 
existing  business  into  a  new  commercial 
enterprise.  Third,  the  language  regarding 
establishment  through  the  expansion  of 
an  existing  business,  without  bringing 
into  existence  a  new  commercial 
enterprise,  has  been  clarified. 
Substantial  change  has  been  defined 
more  precisely  to  mean  a  40  percent 
increase  either  in  the  net  worth  or  in  the 
number  of  employees,  so  that  the  new 
net  worth  or  number  of  employees 
amounts  to  at  least  140  percent  of  the 
business's  pre-expansion  net  worth  or 
number  of  employees.  For  example,  a 
business  with  a  pre-expansion  net  worth 
of  $5  million  dollars  would  meet  this 
criterion  following  a  capital  infusion  of 
$2  million  dollars,  resulting  in  a  net 
worth  of  $7  million  dollars  (i.e.,  140%  of 
pre-expansion  net  worth  of  $5  million 
dollars). 

It  was  suggested  that  the  Service 
abandon  the  40  percent  increase 
requirement  in  favor  of  a  sliding  scale 
rule,  under  which  larger  businesses 
could  expand  by  smaller  percentages 
and  still  qualify.  The  40  percent  rule,  it 
was  argued,  might  discourage 
investment  in  larger  existing  enterprises, 
since  expanding  by  a  fixed  percentage 
becomes  more  difficult  the  larger  the 
existing  enterprise  is.  Although  the 
Service  appreciates  this  concern,  it  has 
concluded  that  the  simplicity  of 
application  offered  by  the  standard  40 
percent  rule  is  preferable,  at  least  at  the 
outset  of  the  program.  The  Service  has 
therefore  retained  the  40  percent 
standard  but  will  consider,  after 
assessing  how  the  program  operates 
under  that  standard,  whether  some 
modification  is  desirable. 

The  final  rule  has  also  been  changed 
to  clarify  that  the  investor  seeking  to 
establish  a  new  commercial  enterprise 

through  the  expansion  of  an  existing 

business  is  not  exempt  from  the  capital 


amount  and  employment  creation 
requirements. 

State  Designatioa  of  a  High 
Unemployment  Area 

The  proposed  rule  did  not  contain  any 
provision  under  which  an  area  within  a 
non-rural  area — i.e.,  within  either  a 
metropolitan  statistical  area  or  a  city  or 
town  with  a  population  of  20,000  or 
more — could  qualify  as  an  area  of  high 
unemployment,  and  thus  as  a  targeted 
emplo^Tnent  area.  Twelve  commenters 
called  for  the  Service  to  change  the     ^ 
definition  of  targeted  employment  area 
and  provide  a  method  by  which  a 
component  of  a  non-rural  area  could  so 
qualify. 

The  Service  cannot,  of  course,  alter 
the  statutory  definition  of  targeted 
employment  area.  The  Service  has 
concluded,  however,  that  the 
designation  of  smaller  geographic  or 
political  areas  within  metropolitan 
statistical  areas  or  within  cities  or 
towns  with  a  population  of  20.000  or 
more  as  areas  of  high  unemployment 
would  comport  with  the  intent  of 
Congress  regarding  targeted 
employment  areas. 

This  part  of  the  rule  contains  a 
method  for  the  designation  of  such 
geographic  or  political  subdivisions  as 
areas  of  high  unemployment.  Under  the 
final  rule,  a  state  government  may 
delegate  to  any  agency,  board,  or  other 
appropriate  state  governmental  entity 
the  authority  to  certify  that  geographic 
or  political  subdivisions  of  non-rural 
areas  within  the  state  qualify  as  areas  of 
high  unemployment.  The  delegation 
must  be  reported  to  the  Immigration  and 
Naturalization  Service  through  the 
Associate  Commissioner  for 
Examinations  prior  to  issuance  of  any 
area  designation.  The  evidence  of  such 
area  designations  that  a  state  provides 
to  a  prospective  alien  entrepreneur 
should  include  a  description  of  the 
boundaries  of  the  geographic  or  political 
subdivision  and  the  method  or  methods 
by  which  the  unemployment  statistics 
were  obtained. 

This  part  is  not  intended  to  place  an 
unnecessary  burden  upon  any  state. 
With  respect  to  geographic  and  political 
subdinsions  of  this  size,  however,  the 
Service  believes  that  the  enterprise  of 
assembling  and  evaluating  the  data 
necessary  to  select  targeted  areas,  and 
particularly  the  enterprise  of  defining 
the  boundaries  of  such  areas,  should  not 
be  conducted  exclusively  at  the  Federal 
level  without  providing  some 
opportunity  for  participation  from  state 
or  local  government.  "Hiis  part  of  the 
rule  is  merely  intended  to  afford  the 
states  a  method  whereby  particular 
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areas  of  high  unemployment  within  their 
boundaries  may  qualify  as  "targeted," 
and  to  allow  alien  entrepreneurs  the 
opportunity  to  invest  in  such  areas 
under  the  targeted  employment  area 
guidelines,  including  lowered 
investment  amounts. 

Initial  Evidence 

Establishment 

The  proposed  rule  contained  initial 
evidence  requirements  relating  to 
establishment  of  a  new  commercial 
enterprise.  The  final  rule  contains 
additional  examples  of  the  types  of  legal 
agreements  evidencing  the 
establishment  of  a  new  commercial 
enterprise.  The  final  rule  also  provides, 
for  the  possibility  that  a  new 
commercial  enterprise  may  be  located  in 
a  jurisdiction  and  yet  be  organized  in 
such  a  manner  that  no  evidence  of 
lawful  creation  may  be  available  within 
that  jurisdiction. 

Investment 

The  evidentiary  showing  necessary  to 
establish  that  the  petitioner  either  has 
invested  or  is  in  the  process  of  investing 
the  required  amount  of  capital  is 
modeled  after  requirements  used  by  the 
Department  of  State  for  nonimmigrant 
"treaty  investors."  As  with  that 
program,  the  concept  of  investment  here 
connotes  the  placing  of  funds  or  other 
capital  assets  at  risk  for  the  purpose  of 
generating  a  return  on  the  funds  placed 
at  risk.  Evidence  of  mere  intent  to 
invest,  or  of  prospective  investment 
arrangements  entailing  no  present 
commitment,  will  not  suHice  to  show 
that  the  petitioner  is  actively  in  the 
process  of  investing.  The  alien  must 
show  actual  commitment  of  the  required 
amount  of  capital.  The  final  rule 
contains  the  evidentiary  categories 
contained  in  the  proposed  rule,  as  well 
as  an  added  category  to  accommodate 
the  revised  definitions  of  capital  and 
invest. 

Lawful  Source  of  Capital 

The  final  rule  requires  a  petitioner  to 
furnish  additional  evidence  as  part  of 
the  Initial  evidentiary  showing.  The 
petitioner  must  submit  foreign  business 
registration  records,  personal  and 
commercial  tax  returns,  evidence 
identifying  any  other  sources  of  capital, 
and  evidence  of  judicial  or 
administrative  actions  involving  money 
judgments  against  the  petitioner.  This 
additional  evidentiary  requirement 
carries  out  Congress's  instruction  that 
"processing  of  an  individual  visa  not 
continue  under  this  section  if  it  becomes 
known  to  the  Government  that  the 
money  invested  was  obtained  by  the 


alien  through  other  than  legal  means 
(such  as  money  received  through  the 
sale  of  illegal  drugs)."  S.  Rep.  101-55,  p. 
21. 

Employment  Creation 

The  initial  evidence  requirement 
relating  to  the  creation  of  employment 
has  been  restructured  and  now 
encompasses  the  concept  of  job 
retention  following  the  infusion  of 
capital  into  a  troubled  business.  In  order 
to  demonstrate  that  job  retention  meets 
the  employment  creation  criteria,  the 
alien  entrepreneur's  petition  must  be 
accompanied  by  evidence  that  the 
number  of  existing  employees  is  being 
maintained  or  will  be  maintained  at  no 
less  than  the  pre-investment  level  for  a 
period  of  at  least  two  years.  This 
evidence  shall  be  submitted  using  a 
copy  of  a  comprehensive  business  plan 
and  appropriate  evidence  of  the 
required  number  of  qualifying 
employees,  such  as  the  1-9  form  or 
relevant  IRS  forms. 

Engaged  in  Management 

The  proposed  rule  required  the 
submission  of  evidence  that  the  alien 
entrepreneur  participated  either  in  the 
day-to-day  management  of  the  new 
commercial  enterprise  or  in  policy 
formulation.  Eight  commenters  objected 
to  this  requirement.  The  Senate 
Committee  on  the  Judiciary  specifically 
endorsed  a  requirement  of  some  degree 
of  participation  on  the  part  of  the  alien 
entrepreneur  beyond  mere  passive 
investment.  The  final  rule  requires 
evidence  of  such  participation,  and 
contains  additional  language  to  address 
restrictions  placed  on  limited  partners. 

Targeted  Employment  Areas 

The  proposed  rule  required  the 
petitioner  to  provide  evidence  that  the 
new  commercial  enterprise  has  been 
established  within  a  targeted 
employment  area.  The  final  rule  carries 
over  this  requirement  but  also  provides 
for  the  submission  by  the  petitioner  of  a 
letter  from  an  authorized  body  of  a  State 
government  which  certifies  that  a 
particular  geographic  or  political 
subdivision  within  a  nonrural  area 
qualifies  as  an  area  of  high 
unemployment.  Under  the  proposed  rule, 
the  high  unemployment  criteria  could 
only  be  applied  to  metropolitan 
statistical  areas  or  to  cities  or  towns 
with  a  population  of  20,000  or  more.  The 
final  rule  at  8  CFR  204.6(i)  allows  for 
designation  of  smaller  areas  within 
metropolitan  statistical  areas  or  within 
cities  or  towns  with  a  population  of 
20,000  or  more  to  be  designated  as  areas 
of  high  unemployment,  and  the 
evidentiary  requirement  of  a  letter  from 


a  State  government  entity  is  contained 
therein.  The  final  rule  also  relaxes 
requirements  governing  the  source  of 
data  showing  that  an  area  is  one  of  high 
unemployment  and  permits  petitioners 
to  submit  evidence,  without  obtaining 
State  certification,  that  a  county  within 
a  metropolitan  statistical  area  is  one  of 
high  unemployment. 

Removal  of  Conditions 

The  Service  will  publish  a  separate 
rule  establishing  the  procedures  and 
criteria  for  removal  of  the  conditional 
basis  of  residence  for  employment 
creation  immigrants.  These  procedures 
and  criteria  will  take  into  account  the 
requirements  set  forth  in  this  rule, 
experience  gained  through  the  operation 
of  the  employment  creation  program,  the 
views  of  the  Interagency  Working  Group 
discussed  below,  and  the  Service's 
considerable  experience  in  the  process 
for  removing  conditions  established  by 
the  Immigration  Marriage  Fraud 
Amendmepts  of  1986. 

Interagency  Working  Group 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that,  because  of 
the  employment  creation  provisions  of  8 
CFR  204.6,  this  is  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  Under  section  8(b)  of  E.O. 
12291,  OMB  is  exempting  INS  from 
preparing  for  this  specific  rule  the 
regulatory  impact  analysis  ordinarily 
required  for  a  major  rule.  However,  in 
the  interest  of  public  policy  analysis  and 
in  order  to  assess  the  economic  impact 
of  the  employment  creation  visa 
program,  the  Department  of  justice  and 
the  Service  have  established  an 
interagency  working  group  chaired  by 
the  Service  and  composed  of 
representatives  from  the  Departments  of 
State.  Commerce.  Treasury.  Agriculture, 
and  Labor  and  the  Small  Business 
Administration.  The  Service  is  now 
developing,  in  consultation  with  OMB, 
the  formula  by  which  the  working  group 
will  collect  and  analyze  data  over  a 
two-year  period  on  such  economic  and 
demographic  aspects  of  the  program  as 
level  of  investment,  size  of  business, 
type  of  industry,  and  impact  on  targeted 
employment  areas.  The  working  group 
will  focus  on  indicators  of  the  program's 
success,  such  as  estimates  of  how  the 
program  has  affected  di^erent  economic 
sectors  and  whether  program 
investments  have  created  long-term 
employment.  As  the  Service  devised  the 
proposed  and  final  rules,  agencies 
within  the  working  group  contributed 
data  on  such  issues  as  how  to  define 
targeted  areas  and  where  to  set 
minimum  investment  levels. 
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a  State  government  entity  is  contained 
therein.  The  final  rule  also  relaxes 
requirements  governing  the  source  of 
data  showing  that  an  area  is  one  of  high 
unemployment  and  permits  petitioners 
to  submit  evidence,  without  obtaining 
State  certification,  that  a  county  within 
a  metropolitan  statistical  area  is  one  of 
high  unemployment. 

Removal  of  Conditions 

The  Service  will  publish  a  separate 
rule  establishing  the  procedures  and 
criteria  for  removal  of  the  conditional 
basis  of  residence  for  employment 
creation  immigrants.  These  procedures 
and  criteria  will  take  into  account  the 
requirements  set  forth  in  this  rule, 
experience  gained  through  the  operation 
of  the  employment  creation  program,  the 
views  of  the  Interagency  Working  Group 
discussed  below,  and  the  Service's 
considerable  experience  in  the  process 
for  removing  conditions  established  by 
the  Immigration  Marriage  Fraud 
Amendmepts  of  1986. 

Interagency  Working  Group 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that,  because  of 
the  employment  creation  provisions  of  8 
CFR  204.6,  this  is  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  Under  section  8(b)  of  E.O. 
12291.  0MB  is  exempting  INS  from 
preparing  for  this  specific  rule  the 
regulatory  impact  analysis  ordinarily 
required  for  a  major  rule.  However,  in 
the  interest  of  public  policy  analysis  and 
in  order  to  assess  the  economic  impact 
of  the  employment  creation  visa 
program,  the  Department  of  Justice  and 
the  Service  have  established  an 
interagency  working  group  chaired  by 
the  Service  and  composed  of 
representatives  from  the  Departments  of 
State,  Commerce,  Treasury,  Agriculture, 
and  Labor  and  the  Small  Business 
Administration.  The  Service  is  now 
developing,  in  consultation  with  0MB, 
the  formula  by  which  the  working  group 
will  collect  and  analyze  data  over  a 
two-year  period  on  such  economic  and 
demographic  aspects  of  the  program  as 
level  of  investment,  size  of  business, 
type  of  industry,  and  impact  on  targeted 
employment  areas.  The  working  group 
will  focus  on  indicators  of  the  program's 
success,  such  as  estimates  of  how  the 
program  has  affected  different  economic 
sectors  and  whether  program 
investments  have  created  long-term 
employment.  As  the  Service  devised  the 
proposed  and  final  rules,  agencies 
within  the  working  group  contributed 
data  on  such  issues  as  how  to  define 
targeted  areas  and  where  to  set 
minimum  investment  levels. 
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Finally,  this  rule  amends  8  CFR  Part 
103  to  reflect  that  appellate  jurisdiction 
over  decisions  on  petitions  for 
immigrant  visa  classification  based  on 
employment  or  as  a  special  immigrant  or 
entrepreneur  under  8  CFR  204.5  and  8 
CFR  204.6  rests  with  the  Associate 
Commissioner.  Examinations,  except 
when  denial  of  the  petition  is  based 
upon  lack  of  labor  certification. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Conunissioner  also  certifies  that  this 
rule  does  not  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  Executive  Order  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  of  these 
collections  are  contained  in  8  CFR  299.5. 
Display  of  Control  Numbers. 

List  of  Subjects 

6  CFR  Part  103 

Administrative  practice  and 
procedures.  Archives  and  records, 
Authority  delegations  (Government 
agencies).  Bonding,  Fees,  Forms, 
Freedom  of  Information,  Organization 
and  functions  (Government  agencies), 
Privacy.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

8  CFR  Part  204 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Immigration,  Petitions. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a:  8  U.S.C.  1101, 
1103. 1201, 1304:  31  U.S.C.  9701;  E.0. 12356,  47 
FR  14874. 15557.  3  CFR.  1982  Comp.,  p.  166:  8 
CFR  part  2. 

2.  Section  103.1  is  amended  by 
revising  paragraph  (f)(2)(ii]  to  read  as 
follows: 

9 103.1    Delegations  of  auttiority. 

*        •        *        *        • 

(f)  •  *  • 

(2)  *  *  * 

(ii)  Petitions  for  immigrant  visa 
classification  based  on  employment  or 
as  a  special  immigrant  or  entrepreneur 


under  SS  204.  5  and  204.6  of  this  chapter 
except  when  the  denial  of  the  petition  is 
based  upon  lack  of  a  certification  by  the 
Secretary  of  Labor  under  section 
212(a)(5)(A)  of  the  Act; 


PART  204— PETITION  TO  CLASSIFY 
AUEN  AS  IMMEDIATE  RELATIVE  OF  A 
UNITED  STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

3.  The  authority  citation  for  part  204  is 
revised  to  read  as  follows: 

Authority:  6  U.S.C.  1101. 1103. 1151, 1153, 
1154, 1182. 1186a.  1255:  8  CFR  Part  2. 

4.  Sections  204.5  and  204.6  are  revised 
to  read  as  follows: 

§204.5    Petitions  for  tfnployiMnt-based 
Immigrants. 

(a)  General.  A  petition  to  classify  an 
alien  under  section  203(b)(1).  203(b)(2). 
or  203(b)(3)  of  the  Act  must  be  filed  on 
Form  1-140,  Petition  for  Immigrant 
Worker.  A  petition  to  classify  an  alien 
under  section  203(b)(4)  (as  it  relates  to 
special  immigrants  under  section 
101(a)(27)(C))  must  be  filed  on  Form  I- 
360,  Petition  for  Amerasian,  Widow,  or 
Special  Immigrant.  A  separate  Form  I- 
140  or  1-380  must  be  filed  for  each 
beneficiary,  accompanied  by  the 
applicable  fee.  A  petition  is  considered 
properly  filed  if  it  is: 

(1)  Accepted  for  processing  under  the 
provisions  of  part  103; 

(2)  Accompanied  by  any  required 
individual  labor  certification, 
application  for  Schedule  A  designation, 
or  evidence  that  the  alien's  occupation 
qualifies  as  a  shortage  occupation 
within  the  Department  of  Labor's  Labor 
Market  Information  Pilot  Program;  and 

(3)  Accompanied  by  any  other 
required  supporting  documentation. 

(h)  Jurisdiction.  Form  1-140  or  1-360 
must  be  filed  with  the  Service  Center 
having  jurisdiction  over  the  intended 
place  of  employment,  unless  specifically 
designated  for  local  filing  by  the 
Associate  Commissioner  for 
Examinations. 

(c)  Filing  petition.  Any  United  States 
employer  desiring  and  intending  to 
employ  an  alien  may  file  a  petition  for 
classification  of  the  alien  under  section 
203(b)(1)(B).  203(b)(1)(C),  203(b)(2).  or 
203(b)(3)  of  the  Act.  An  alien,  or  any 
person  in  the  alien's  behalf,  may  file  a 
petition  for  classification  under  section 
203(b)(1)(A)  or  203(b)(4)  of  the  Act  (as  it 
relates  to  special  immigrants  under 
section  101{a){27)(C)  of  the  Act). 

(d)  Priority  date.  The  priority  date  of 
any  petition  filed  for  classification  under 
section  203(b)  of  the  Act  which  is 
accompanied  by  an  individual  labor 
certification  from  the  Department  of 


Labor  shall  be  the  date  the  request  for 
certification  was  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor.  The  priority  date 
of  any  petition  filed  for  classification 
under  section  203(b)  of  the  Act  which  is 
accompanied  by  an  application  for 
Schedule  A  designation  or  with 
evidence  that  the  alien's  occupation  is  a 
shortage  occupation  within  the 
Department  of  Labor's  Labor  Market 
Information  Pilot  Program  shall  be  the 
date  the  completed,  signed  petition 
(including  all  initial  evidence  and  the 
correct  fee)  is  properly  filed  with  the 
Service.  The  priority  date  of  a  petition 
filed  for  classification  as  a  special 
immigrant  under  section  203(b)(4)  of  the 
Act  shall  be  the  date  the  completed, 
signed  petition  (including  all  initial 
evidence  and  the  correct  fee)  is  properly 
filed  with  the  Service.  The  priority  date 
of  an  alien  who  filed  for  classification  as 
a  special  immigrant  prior  to  October  1, 
1991,  and  who  is  the  beneficiary  of  an 
approved  1-360  petition  after  October  1. 
1991,  shall  be  the  date  the  alien  applied 
for  an  immigrant  visa  or  adjustment  of 
status.  In  the  case  of  a  special  immigrant 
alien  who  applied  for  adjustment  before 
October  1, 1991,  Form  1-360  may  be 
accepted  and  adjudicated  at  a  Service 
District  Office  or  sub-office. 

(e)  Retention  of  section  203(b)  (1),  (2), 
or  (3)  priority  date.— A  petition 
approved  on  behalf  of  an  alien  under 
sections  203(b)  (1).  (2).  or  (3)  of  the  Act 
accords  the  alien  the  priority  date  of  the 
approved  petition  for  any  subsequently 
filed  petition  for  any  classification  under 
sections  203(b)  (1),  (2),  or  (3)  of  the  Act 
for  which  the  alien  may  qualify.  In  the 
event  that  the  alien  is  the  beneficiary  of 
multiple  petitions  under  sections  203(b) 
(1),  (2).  or  (3)  of  the  Act.  the  alien  shall 
be  entitled  to  the  earliest  priority  date. 
A  petition  revoked  under  sections  204(e) 
or  205  of  the  Act  will  not  confer  a 
priority  date,  nor  will  any  priority  date 
be  established  as  a  result  of  a  denied 
petition.  A  priority  date  is  not 
transferable  to  another  alien. 

(f)  Maintaining  the  priority  date  of  a 
third  or  sixth  preference  petition  filed 
prior  to  October  1.  1991.— Any  petition 
filed  before  October  1. 1991.  and 
approved  on  any  date,  to  accord  status 
under  section  203(a)(3)  or  203(a)(6)  of 
the  Act  as  in  effect  before  October  1, 
1991.  shall  be  deemed  a  petition 
approved  to  accord  status  under  section 
203(b)(2)  or  within  the  appropriate 
classification  under  section  203(b)(3),     ' 
respectively,  of  the  Act  as  in  effect  on  or 
after  October  1. 1991,  provided  that  the 
alien  applies  for  an  immigrant  visa  or 
adjustment  of  status  within  the  two 
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years  following  notification  that  an 
immigrant  visa  is  immediately  available 
for  his  or  her  use. 

(g)  Initial  evidence — (1)  General. 
Specific  requirements  for  initial 
supporting  documents  for  the  various 
employment-based  immigrant 
classincations  are  set  forth  in  this 
section.  In  general,  ordinary  legible 
photocopies  of  such  documents  (except 
for  labor  certifications  from  the 
Department  of  Labor)  will  be  acceptable 
for  initial  filing  and  approval.  However, 
at  the  discretion  of  the  director,  original 
documents  may  be  required  in 
individual  cases.  Evidence  relating  to 
qualifying  experience  or  training  shall 
be  in  Uie  form  of  letter(s)  from  current  or 
former  employer(s)  or  trainerfs)  and 
shall  include  the  name,  address,  and 
title  of  the  writer,  and  a  specific 
description  of  the  duties  performed  by 
the  alien  or  of  the  training  received.  If 
such  evidence  is  unavailable,  other 
documentation  relating  to  the  alien's 
experience  or  training  will  be 
considered. 

(2)  Ability  of  prospective  employer  to 
pay  wage.  Any  petition  filed  by  or  for  an 
employment-based  immigrant  which 
requires  an  offer  of  employment  must  be 
accompanied  by  evidence  that  the 
prospective  United  States  employer  has 
the  ability  to  pay  the  proffered  wage. 
The  petitioner  must  demonstrate  this 
ability  at  the  time  the  priority  date  is 
established  and  continuing  until  the 
beneficiary  obtains  lawful  permanent 
residence.  Evidence  of  this  ability  shall 
be  either  in  the  form  of  copies  of  annual 
reports,  federal  tax  returns,  or  audited 
financial  statements.  In  a  case  where 
the  prospective  United  States  employer 
employs  100  or  more  workers,  the 
director  may  accept  a  statement  from  a 
financial  ofHcer  of  the  organization 
which  establishes  the  prospective 
employer's  ability  to  pay  the  proffered 
wage.  In  appropriate  cases,  additional 
evidence,  such  as  profit/loss  statements, 
bank  account  records,  or  personnel 
records,  may  be  submitted  by  the 
petitioner  or  requested  by  the  Service. 

(h)  Aliens  with  extraordinary 
ability — (1)  An  alien,  or  any  person  on 
behalf  of  the  alien,  may  file  an  1-140 
visa  petition  for  classification  under 
section  203(b)(1)(A)  of  the  Act  as  an 
alien  of  extraordinary  ability  in  the 
sciences,  arts,  education,  business,  or 
athletics. 

(2)  Definition.  As  used  in  this  section: 
Extraordinary  ability  means  a  level  of 

expertise  indicating  that  the  individual 
is  one  of  that  small  percentage  who 
have  risen  to  the  very  top  of  the  field  of 
endeavor. 

(3)  Initial  evidence.  A  petition  for  an 
alien  of  extraordinary  ability  must  be 


accompanied  by  evidence  that  the  alien 
has  sustained  national  or  international 
acclaim  and  that  his  or  her 
achievements  have  been  recognized  in 
the  field  of  expertise.  Such  evidence 
shall  include  evidence  of  a  one-time 
achievement  (that  is,  a  major, 
international  recognized  award),  or  at 
least  three  of  the  following: 

(i)  Documentation  of  the  alien's 
receipt  of  lesser  nationally  or 
internationally  recognized  prizes  or 
awards  for  excellence  in  the  field  of 
endeavor; 

(ii)  Documentation  of  the  alien's 
membership  in  associations  in  the  field 
for  which  classification  is  sought,  which 
require  outstanding  achievements  of 
their  members,  as  judged  by  recognized 
national  or  international  experts  in  their 
disciplines  or  fields; 

(iii)  Published  material  about  the  alien 
in  professional  or  major  trade 
publications  or  other  major  media, 
relating  to  the  alien's  work  in  the  field 
for  which  classification  is  sought.  Such 
evidence  shall  include  the  title,  date, 
and  author  of  the  material,  and  any 
necessary  translation; 

(iv)  Evidence  of  the  alien's 
participation,  either  individually  or  on  a 
panel,  as  a  judge  of  the  work  of  others  in 
the  same  or  an  allied  field  of 
specification  for  which  classification  is 
sought: 

(v)  Evidence  of  the  alien's  original 
scientific  scholarly,  artistic,  athletic,  or 
business-related  contributions  of  major 
significance  in  the  field; 

(vi)  Evidence  of  the  alien's  authorship 
of  scholarly  articles  in  the  field,  in 
professional  or  major  trade  publications 
or  other  major  media; 

(vii)  Evidence  of  the  display  of  the 
alien's  work  in  the  field  at  artistic 
exhibitions  or  showcases; 

(viii)  Evidence  that  the  alien  has 
performed  in  a  leading  or  critical  role  for 
organizations  or  establishments  that 
have  a  distinguished  reputation: 

(ix)  Evidence  that  the  alien  has 
commanded  a  high  salary  or  other 
significantly  high  remuneration  for 
services,  in  relation  to  others  in  the 
field;  or 

(x)  Evidence  of  commercial  successes 
in  the  performing  arts,  as  shown  by  box 
office  receipts  or  record,  cassette, 
compact  disk,  or  video  sales. 

(4)  If  the  above  standards  do  not 
readily  apply  to  the  beneficiary's 
occupation,  the  petitioner  may  submit 
comparable  evidence  to  establish  the 
beneficiary's  eligibility. 

(5J  No  offer  of  employment  required. 
Neither  an  offer  for  employment  in  the 
United  States  nor  a  labor  certification  is 
required  for  this  classification;  however, 
the  petition  must  be  accompanied  by 


clear  evidence  that  the  alien  is  coming 
to  the  United  States  to  continue  work  in 
the  area  of  expertise.  Such  evidence 
may  include  letter(s)  from  prospective 
employer(s).  evidence  of  prearranged 
commitments  such  as  contracts,  or  a 
statement  from  the  beneficiary  detailing 
plans  on  how  he  or  she  intends  to 
continue  his  or  her  work  in  the  United 
States. 

(i)  Outstanding  professors  and 
researchers.  (1)  Any  United  States 
employer  desiring  and  intending  to 
employ  a  professor  or  researcher  who  is 
outstanding  in  an  academic  field  under 
section  203(b)(1)(B)  of  the  Act  may  file 
an  1-140  visa  petition  for  such 
classification. 

(2)  Definitions.  As  used  in  this  section: 
Academic  field  means  a  body  of 

specialized  knowledge  offered  for  study 
at  an  accredited  United  States 
imiversity  or  institution  of  higher 
education. 

Permanent,  in  reference  to  a  research 
position,  means  either  tenured,  tenure- 
track,  or  for  a  term  of  indefinite  or 
unlimited  duration,  and  in  which  the 
employee  will  ordinarily  have  an 
expectation  of  continued  employment 
unless  there  is  good  cause  for 
termination. 

(3)  Initial  evidence.  A  petition  for  an 
outstanding  professor  or  researcher 
must  be  accompanied  by: 

(i)  Evidence  that  the  professor  or 
researcher  is  recognized  internationally 
as  outstanding  in  the  academic  field 
specified  in  the  petition.  Such  evidence 
shall  consist  of  at  least  two  of  the 
following: 

(A)  Documentation  of  the  alien's 
receipt  of  major  prizes  or  awards  for 
outstanding  achievement  in  the 
academic  field; 

(B)  Documentation  of  the  alien's 
membership  in  associations  in  the 
academic  field  which  require 
outstanding  achievements  of  their 
members; 

(C)  Published  material  in  professional 
publications  written  by  others  about  the 
alien's  work  in  the  academic  field.  Such 
material  shall  include  the  title,  date,  and 
author  of  the  material,  and  any 
necessary  translation; 

(D)  Evidence  of  the  alien's 
participation,  either  individually  or  on  a 
panel,  as  the  judge  of  the  work  of  others 
in  the  same  or  an  allied  academic  field; 

(E)  Evidence  of  the  alien's  original 
scientific  or  scholarly  research 
contributions  to  the  academic  field;  or 

(F)  Evidence  of  the  alien's  authorship 
of  scholarly  books  or  articles  (in 
scholarly  journals  with  international 
circulation)  in  the  academic  field; 
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clear  evidence  that  the  alien  is  coming 
to  the  United  States  to  continue  work  in 
the  area  of  expertise.  Such  evidence 
may  include  letter(s)  from  prospective 
employerfs),  evidence  of  prearranged 
commitments  such  as  contracts,  or  a 
statement  from  the  beneficiary  detailing 
plans  on  how  he  or  she  intends  to 
continue  his  or  her  work  in  the  United 
States. 

(i)  Outstanding  professors  and 
researchers.  (1)  Any  United  States 
employer  desiring  and  intending  to 
employ  a  professor  or  researcher  who  is 
outstanding  in  an  academic  field  under 
section  203(b)(1)(B)  of  the  Act  may  file 
an  1-140  visa  petition  for  such 
classification. 

(2)  Definitions.  As  used  in  this  section: 
Academic  field  means  a  body  of 

specialized  knowledge  offered  for  study 
at  an  accredited  United  States 
university  or  institution  of  higher 
education. 

Permanent,  in  reference  to  a  research 
position,  means  either  tenured,  tenure- 
track,  or  for  a  term  of  indefinite  or 
unlimited  duration,  and  in  which  the 
employee  will  ordinarily  have  an 
expectation  of  continued  employment 
unless  there  is  good  cause  for 
termination. 

(3)  Initial  evidence.  A  petition  for  an 
outstanding  professor  or  researcher 
must  be  accompanied  by: 

(i)  Evidence  that  the  professor  or 
researcher  is  recognized  internationally 
as  outstanding  in  the  academic  field 
specified  in  the  petition.  Such  evidence 
shall  consist  of  at  least  two  of  the 
following: 

(A)  Documentation  of  the  alien's 
receipt  of  major  prizes  or  awards  for 
outstanding  achievement  in  the 
academic  field; 

(B)  Documentation  of  the  alien's 
membership  in  associations  in  the 
academic  field  which  require 
outstanding  achievements  of  their 
members; 

(C)  Published  material  in  professional 
publications  written  by  others  about  the 
alien's  work  in  the  academic  field.  Such 
material  shall  include  the  title,  date,  and 
author  of  the  material,  and  any 
necessary  translation; 

(D)  Evidence  of  the  alien's 
participation,  either  individually  or  on  a 
panel,  as  the  judge  of  the  work  of  others 
in  the  same  or  an  allied  academic  field; 

(E)  Evidence  of  the  alien's  original 
scientific  or  scholarly  research 
contributions  to  the  academic  field;  or 

(F)  Evidence  of  the  alien's  authorship 
of  scholarly  books  or  articles  (in 
scholarly  journals  with  international 
circulation]  in  the  academic  field; 
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(ii)  Evidence  that  the  alien  has  at  least 
three  years  of  experience  in  teaching 
and/or  research  in  the  academic  field. 
Experience  in  teaching  or  research  while 
working  on  an  advanced  degree  will 
only  be  acceptable  if  the  alien  has 
acquired  the  degree,  and  if  the  teaching 
duties  were  such  that  he  or  she  had  full 
responsibility  for  the  class  taught  or  if 
the  research  conducted  toward  the 
degree  has  been  recognized  within  the 
academic  field  as  outstanding.  Evidence 
of  teaching  and/or  research  experience 
shall  be  in  the  form  of  letter(s)  from 
current  or  former  employer(s)  and  shall 
include  the  name,  address,  and  title  of 
the  writer,  and  a  specific  description  of 
the  duties  performed  by  the  alien;  and 

(iii)  An  offer  of  employment  from  a 
prospective  United  States  employer.  A 
labor  certification  is  not  required  for  this 
classification.  The  offer  of  employment 
shall  be  in  the  form  of  a  letter  from: 

(A)  A  United  States  university  or 
institution  of  higher  learning  o^ering  the 
alien  a  tenured  or  tenure-track  teaching 
position  in  the  alien's  academic  field; 

(B)  A  United  States  university  or 
institution  of  higher  learning  offering  the 
alien  a  permanent  research  position  in 
the  alien's  academic  field;  or 

(C)  A  department,  division,  or  institute 
of  a  private  employer  offering  the  alien  a 
permanent  research  position  in  the 
alien's  academic  field-  The  department, 
division,  or  institute  must  demonstrate 
that  it  employs  at  least  three  persons 
full-time  in  research  positions,  and  that 
it  has  achieved  documented 
accomplishments  in  an  academic  field. 

(j)  Certain  multinational  executives 
and  managers.  (1)  A  United  States 
employer  may  file  a  petition  on  Form  I- 
140  for  classification  of  an  alien  under 
section  203(b)(1)(C)  of  die  Act  as  a 
multinational  executive  or  manager. 

(2)  Definitions.  As  used  in  this  section: 

Affiliate  means: 

(A)  One  of  two  subsidiaries  both  of 
which  are  owned  and  controlled  by  the 
same  parent  or  individual; 

(B)  One  of  two  legal  entities  owned 
and  controlled  by  the  same  group  of 
individuals,  each  individual  owning  and 
controlling  approximately  the  same 
share  or  proportion  of  each  entity;  or 

(C)  In  the  case  of  a  partnership  that  is 
organized  in  the  United  States  to 
provide  accounting  services,  along  with 
managerial  and/or  consulting  services, 
and  markets  its  accounting  services 
under  an  internationally  recognized 
name  under  an  agreement  with  a 
worldwide  coordinating  organization 
that  is  owned  and  controlled  by  the 
member  accounting  firms,  a  partnership 
(or  similar  organization)  that  is 
organized  outside  the  United  States  to 
provide  accounting'  services  shall  be 


considered  to  be  an  affiliate  of  the 
United  States  partnership  if  it  markets 
its  accounting  services  under  the  same 
internationally  recognized  name  under 
the  agreement  with  the  worldwide 
coordinating  organization  of  which  the 
United  States  partnership  is  also  a 
member. 

Doing  business  means  the  regular, 
systematic,  and  continuous  provision  of 
goods  and/or  services  by  a  firm, 
corporation,  or  other  entity  and  does  not 
include  the  mere  presence  of  an  agent  or 
o^ice. 

Executive  capacity  means  an 
assignment  within  an  organization  in 
which  the  employee  primarily: 

(A)  Directs  the  management  of  the 
organization  or  a  major  component  or 
function  of  the  organization; 

(B)  Establishes  the  goals  and  policies 
of  the  organization,  component,  or 
function; 

(C)  Exercises  wide  latitude  in 
discretionary  decisionmaking;  and 

(D)  Receives  only  general  supervision 
or  direction  from  higher  level 
executives,  the  board  of  directors,  or 
stockholders  of  the  organization. 

Managerial  capacity  means  an 
assignment  within  an  organization  in 
which  the  employee  primarily: 

(A)  Manages  the  organization,  or  a 
department,  subdivision,  function,  or 
component  of  the  organization; 

(B)  Supervises  and  controls  the  work 
of  other  supervisory,  professional,  or 
managerial  employees,  or  manages  an 
essential  function  within  the 
organization,  or  a  department  or 
subdivision  of  the  organization; 

(C)  If  another  employee  or  other 
employees  are  directly  supervised,  has 
the  authority  to  hire  and  fire  or 
recommend  those  as  well  as  other 
personnel  actions  (such  as  promotion 
and  leave  authorization),  or,  if  no  other 
employee  is  directly  supervised, 
functions  at  a  senior  level  within  the 
organizational  hierarchy  or  with  respect 
to  the  function  managed;  and 

(D)  Exercises  direction  over  the  day- 
to-day  operations  of  the  activity  or 
function  for  which  the  employee  has 
authority. 

Multinational  means  that  the 
qualifying  entity,  or  its  affiliate,  or 
subsidiary,  conducts  business  in  two  or 
more  countries,  one  of  which  is  the 
United  States. 

Subsidiary  means  a  firm,  corporation, 
or  other  legal  entity  of  which  a  parent 
owns,  directly  or  indirectly,  more  than 
half  of  the  entity  and  controls  the  entity; 
or  ov\rns,  directly  or  indirectly,  half  of 
the  entity  and  controls  the  entity;  or 
owns,  directly  or  indirectly,  50  percent 
of  a  50-50  joint  venture  and  has  equal 
control  and  veto  power  over  the  entity; 


or  owns,  directly  or  indirectly,  less  than 
half  of  the  entity,  but  in  fact  controls  the 
entity. 

(3)  Initial  evidence — (i)  Required 
evidence.  A  petition  for  a  multinational 
executive  or  manager  must  be 
accompanied  by  a  statement  from  an 
authorized  official  of  the  petitioning 
United  States  employer  which 
demonstrates  that: 

(A)  If  the  alien  is  outside  the  United 
States,  in  the  three  years  immediately 
preceding  the  filing  of  the  petition  the 
alien  has  been  employed  outside  the 
United  States  for  at  least  one  year  in  a 
managerial  or  executive  capacity  by  a 
firm  or  corporation,  or  other  legal  entity, 
or  by  an  a^iliate  or  subsidiary  of  such  a 
firm  or  corporation  or  other  legal  entity; 
or 

(B)  If  the  alien  is  already  in  the  United 
States  working  for  the  same  employer  or 
a  subsidiary  or  affiliate  of  the  firm  or 
corporation,  or  other  legal  entity  by 
which  the  alien  was  employed  overseas, 
in  the  three  years  preceding  entry  as  a 
nonimmigrant,  the  alien  was  employed 
by  the  entity  abroad  for  at  least  one 
year  in  a  managerial  or  executive 
capacity; 

(C)  The  prospective  employer  in  the 
United  States  is  the  same  employer  or  a 
subsidiary  or  affiliate  of  the  firm  or 
corporation  or  other  legal  entity  by 
which  the  alien  was  employed  overseas; 
and 

(D)  The  prospective  United  States 
employer  has  been  doing  business  for  at 
least  one  year. 

(ii)  Appropriate  additional  evidence. 
In  appropriate  cases,  the  director  may 
request  additional  evidence. 

(4)  Determining  managerial  or 
exectuve  capacities. — (i)  Supervisors  as 
managers.  A  first-line  supervisor  is  not 
considered  to  be  acting  in  a  managerial 
capacity  merely  by  virtue  of  his  or  her 
supervisory  duties  unless  the  employees 
supervised  are  professional. 

(ii)  Staffing  levels.  If  staffing  levels 
are  used  as  a  factor  in  determining 
whether  an  individual  is  acting  in  a 
managerial  or  executive  capacity,  the 
reasonable  needs  of  the  organization, 
component,  or  function,  in  light  of  the 
overall  purpose  and  stage  of 
development  of  the  organization, 
component,  or  function,  shall  be  taken 
into  account.  An  individual  shall  not  be 
considered  to  be  acting  in  a  managerial 
or  executive  capacity  merely  on  the 
basis  of  the  number  of  employees  that 
the  individual  supervises  or  has 
supervised  or  directs  or  has  directed. 

(5)  Offer  of  employment.  No  labor 
certification  is  required  for  this 
classification;  however,  the  prospective 
employer  in  the  United  States  must 
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furnish  a  job  offer  in  the  form  of  a 
statement  which  indicates  that  the  alien 
is  to  be  employed  in  the  United  States  in 
a  managerial  or  executive  capacity. 
Such  letter  must  clearly  describe  the 
duties  to  be  performed  by  the  alien. 

(k)  Aliens  who  are  members  of  the 
professions  holding  advanced  degrees 
or  aliens  of  exceptional  ability.  (1)  Any 
United  States  employer  may  file  a 
petition  on  Form  1-140  for  classification 
of  an  alien  under  section  203(b)(2)  of  the 
Act  as  an  alien  who  is  a  member  of  the 
professions  holding  an  advanced  degree 
or  an  alien  of  exceptional  ability  in  the 
sciences,  arts,  or  business.  If  an  alien  is 
claiming  exceptional  ability  in  the 
sciences,  arts,  or  business  and  is  seeking 
an  exemption  from  the  requirement  of  a 
job  offer  in  the  United  States  pursuant 
to  section  203(b)(2)(B)  of  the  Act.  then 
the  alien,  or  anyone  in  the  alien's  behalf, 
may  be  the  petitioner. 

(2)  Definitions.  As  used  in  this  section: 
Advanced  degree  means  any  United 
States  academic  or  professional  degree 
or  a  foreign  equivalent  degree  above 
that  of  baccalaureate.  A  United  States 
baccalaureate  degree  or  a  foreign 
equivalent  degree  followed  by  at  least 
five  years  of  progressive  experience  in 
the  specialty  shall  be  considered  the 
equivalent  of  a  master's  degree.  If  a 
doctoral  degree  is  customarily  required 
by  the  specialty,  the  alien  must  have  a 
United  States  doctorate  or  a  foreign 
equivalent  degree. 

Exceptional  ability  in  the  sciences, 
arts,  or  business  means  a  degree  of 
expertise  significantly  above  that 
ordinarily  encountered  in  the  sciences, 
arts,  or  business. 

Profession  means  one  of  the 
occupations  listed  in  section  101(a)(32) 
of  the  Act,  as  well  as  any  occupation  for 
which  a  United  States  baccalaureate 
degree  or  its  foreign  equivalent  is  the 
minimum  requirement  for  entry  into  the 
occupation. 

(3)  Initial  evidence.  The  petition  must 
be  accompanied  by  documentation 
showing  that  the  alien  is  a  professional 
holding  an  advanced  degree  or  an  alien 
of  exceptional  ability  in  the  sciences, 
the  arts,  or  business. 

(i)  To  show  that  the  alien  is  a 
professional  holding  an  advanced 
degree,  the  petition  must  be 
accompanied  by: 

(A)  An  official  academic  record 
showing  that  the  alien  has  a  United 
States  advanced  degree  or  a  foreign 
equivalent  degree;  or 

(B)  An  official  academic  record 
showing  that  the  alien  has  a  United 
States  baccalaureate  degree  or  a  foreign 
equivalent  degree,  and  evidence  in  the 
form  of  letters  from  current  or  former 
employer(s)  showing  that  the  alien  has 


at  least  five  years  of  progressive  post- 
baccalaureate  experience  in  the 
specialty. 

(ii)  To  show  that  the  alien  is  an  alien 
of  exceptional  ability  in  the  sciences, 
arts,  or  business,  the  petition  must  be 
accompanied  by  at  least  three  of  the 
following: 

(A)  An  official  academic  record 
showing  that  the  alien  has  a  degree, 
diploma,  certificate,  or  similar  award 
from  a  college,  university,  school,  or 
other  institution  of  learning  relating  to 
the  area  of  exceptional  ability; 

(B)  Evidence  in  the  form  of  letterfs) 
from  current  or  former  employer(s) 
showing  that  the  alien  has  at  least  ten 
years  of  full-time  experience  in  the 
occupation  for  which  he  or  she  is  being 
sought; 

(C)  A  license  to  practice  the 
profession  or  certification  for  a 
particular  profession  or  occupation; 

(D)  Evidence  that  the  alien  has 
commanded  a  salary,  or  other 
renumeration  for  services,  which 
demonstrates  exceptional  ability; 

(E)  Evidence  of  membership  in 
professional  associations;  or 

(F)  Evidence  of  recognition  for 
achievements  and  significant 
contributions  to  the  industry  or  field  by 
peers,  governmental  entities,  or 
professional  or  business  organizations. 

(iii)  If  the  above  standards  do  not 
readily  apply  to  the  beneficiary's 
occupation,  the  petitioner  may  submit 
comparable  evidence  to  establish  the 
beneficiary's  eligibility. 

(4)  Labor  certification  or  evidence 
that  alien  qualifies  for  Labor  Market 
Information  Pilot  Program — (i)  General. 
Every  petition  under  this  classification 
must  be  accompanied  by  an  individual 
labor  certification  from  the  Department 
of  Labor,  by  an  application  for  Schedule 
A  designation  (if  applicable),  or  by 
documentation  to  establish  that  the 
alien  qualifies  for  one  of  the  shortage 
occupations  in  the  Department  of 
Labor's  Labor  Market  Information  Pilot 
Program.  To  apply  for  Schedule  A 
designation  or  to  establish  that  the 
alien's  occupation  is  within  the  Labor 
Market  Information  Program,  a  fully 
executed  uncertified  Form  ETA-750  in 
duplicate  must  accompany  the  petition. 
The  job  offer  portion  of  the  individual 
labor  certification.  Schedule  A 
application,  or  Pilot  Program  application 
must  demonstrate  that  the  job  requires  a 
professional  holding  an  advanced 
degree  or  the  equivalent  or  an  alien  of 
exceptional  ability. 

(ii)  Exemption  from  job  offer.  The 
director  may  exempt  the  requirement  of 
a  job  offer,  and  thus  of  a  labor 
certification,  for  aliens  of  exceptional 
ability  in  the  sciences,  arts,  or  business 


if  exemption  would  be  in  the  national 
interest.  To  apply  for  the  exemption,  the 
petitioner  must  submit  Form  ETA-750B, 
Statement  of  Qualifications  of  Alien,  in 
duplicate,  as  well  as  evidence  to  support 
the  claim  that  such  exemption  would  be 
in  the  national  interest. 

(1)  Skilled  workers,  professionals,  and 
other  workers.  (1)  Any  United  States 
employer  may  file  a  petition  on  Form  I- 
140  for  classification  of  an  alien  under 
section  203(b)(3)  as  a  skilled  worker, 
professional,  or  other  (unskilled)  worker 

(2)  Definitions.  As  used  in  this  part: 
Other  worker  meana  a  qualified  alien 

who  is  capable,  at  the  time  of  petitioning 
for  this  classification,  of  performing 
unskilled  labor  (requiring  less  than  two 
years  training  or  experience),  not  of  a 
temporary  or  seasonal  nature,  for  which 
qualified  workers  are  not  available  in 
the  United  States. 

Professional  means  a  qualified  alien 
who  holds  at  least  a  United  States 
baccalaureate  degree  or  a  foreign 
equivalent  degree  and  who  is  a  member 
of  the  professions. 

Skilled  worker  means  an  alien  who  is 
capable,  at  the  time  of  petitioning  for 
this  classification,  of  performing  skilled 
labor  (requiring  at  least  two  years 
training  or  experience),  not  of  a 
temporary  or  seasonal  nature,  for  which 
qualified  workers  are  not  available  in 
the  United  States.  Relevant  post- 
secondary  education  may  be  considered 
as  training  for  the  purposes  of  this 
provision. 

(3)  Initial  evidence — (i)  Labor 
certification  or  evidence  that  alien 
qualifies  for  Labor  Market  Information 
Pilot  Program.  Every  petition  under  this 
classification  must  be  accompanied  by 
an  individual  labor  certification  from  the 
Department  of  Labor,  by  an  application 
for  Schedule  A  designation,  or  by 
documentation  to  establish  that  the 
alien  qualifies  for  one  of  the  shortage 
occupations  in  the  Department  of 
Labor's  Labor  Market  Information  Pilot 
Program.  To  apply  for  Schedule  A 
designation  or  to  establish  that  the 
alien's  occupation  is  a  shortage 
occupation  with  the  Labor  Market  Pilot 
Program,  a  fully  executed  uncertified 
Form  ETA-750  in  duplicate  must 
accompany  the  petition.  The  job  offer 
portion  of  an  individual  labor 
certification.  Schedule  A  application,  or 
Pilot  Program  application  for  a 
professional  must  demonstrate  that  the 
job  requires  the  minimum  of  a 
baccalaureate  degree. 

(ii)  Other  documentation — (A) 
General.  Any  requirements  of  training  or 
experience  for  skilled  workers, 
professionals,  or  other  workers  must  be 
supported  by  letters  from  trainers  or 
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if  exemption  would  be  in  the  national 
interest.  To  apply  for  the  exemption,  the 
petitioner  must  submit  Form  ETA-750B. 
Statement  of  Qualifications  of  Alien,  in 
duplicate,  as  well  as  evidence  to  support 
the  claim  that  such  exemption  would  be 
in  the  national  interest. 

(1)  Skilled  workers,  professionals,  and 
other  workers.  (1)  Any  United  States 
employer  may  file  a  petition  on  Form  I- 
140  for  classification  of  an  alien  under 
section  203(b)(3)  as  a  skilled  worker, 
professional,  or  other  (unskilled)  worker 

(2)  Definitions.  As  used  in  this  part: 
Other  worker  means  a  qualified  alien 

who  is  capable,  at  the  time  of  petitioning 
for  this  classification,  of  performing 
unskilled  labor  (requiring  less  than  two 
years  training  or  experience),  not  of  a 
temporary  or  seasonal  nature,  for  which 
qualified  workers  are  not  available  in 
the  United  States. 

Professional  means  a  qualified  alien 
who  holds  at  least  a  United  States 
baccalaureate  degree  or  a  foreign 
equivalent  degree  and  who  is  a  member 
of  the  professions. 

Skilled  worker  means  an  alien  who  is 
capable,  at  the  time  of  petitioning  for 
this  classification,  of  performing  skilled 
labor  (requiring  at  least  two  years 
training  or  experience),  not  of  a 
temporary  or  seasonal  nature,  for  which 
qualified  workers  are  not  available  in 
the  United  States.  Relevant  post- 
secondary  education  may  be  considered 
as  training  for  the  purposes  of  this 
provision. 

(3)  Initial  evidence — (i)  Labor 
certification  or  evidence  that  alien 
qualifies  for  Labor  Market  Information. 
Pilot  Program.  Every  petition  under  this 
classification  must  be  accompanied  by 
an  individual  labor  certification  from  the 
Department  of  Labor,  by  an  application 
for  Schedule  A  designation,  or  by 
documentation  to  establish  that  the 
alien  qualifies  for  one  of  the  shortage 
occupations  in  the  Department  of 
Labor's  Labor  Market  Information  Pilot 
Program.  To  apply  for  Schedule  A 
designation  or  to  establish  that  the 
alien's  occupation  is  a  shortage 
occupation  with  the  Labor  Market  Pilot 
Program,  a  fully  executed  uncertified 
Form  ETA-750  in  duplicate  must 
accompany  the  petition.  The  job  offer 
portion  of  an  individual  labor 
certification.  Schedule  A  application,  or 
Pilot  Program  application  for  a 
professional  must  demonstrate  that  the 
job  requires  the  minimum  of  a 
baccalaureate  degree. 

(ii)  Other  documentation — (A) 
General.  Any  requirements  of  training  or 
experience  for  skilled  workers, 
professionals,  or  other  workers  must  be 
supported  by  letters  from  trainers  pr 
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employers  giving  the  name,  address,  and 
title  of  the  trainer  or  employer,  and  a 
description  of  the  training  received  or 
the  experience  of  the  alien. 

(B)  Skilled  workers.  If  the  petition  is 
for  a  skilled  worker,  the  petition  must  be 
accompanied  by  evidence  that  the  alien 
meets  the  educational,  training  or 
experience,  and  any  other  requirements 
of  the  individual  labor  certification, 
meets  the  requirements  for  Schedule  A 
designation,  or  meets  the  requirements 
for  the  Labor  Market  Information  Pilot 
Program  occupation  designation.  The 
minimum  requirements  for  this 
classification  are  at  least  two  years  of 
training  or  experience. 

(C)  Professionals.  If  the  petition  is  for 
a  professional,  the  petition  must  be 
accompanied  by  evidence  that  the  ahen 
holds  a  United  States  baccalaureate 
degree  or  a  foreign  equivalent  degree 
and  by  evidence  that  the  alien  is  a 
member  of  the  professions.  Evidence  of 
a  baccalaureate  degree  shall  be  in  the 
form  of  an  official  college  or  university 
record  showing  the  date  the 
baccalaureate  degree  was  awarded  and 
the  area  of  concentration  of  study.  To 
show  that  the  alien  is  a  member  of  the 
professions,  the  petitioner  must  submit 
evidence  showing  that  the  minimum  of  a 
baccalaureate  degree  is  required  for 
entry  into  the  occupation. 

(D)  Other  workers.  If  the  petition  is  for 
an  unskilled  (other)  worker,  it  must  be 
accompanied  by  evidence  that  the  alien 
meets  any  educational,  training  and 
experience,  and  other  requirements  of 
the  labor  certification. 

(4)  Differentiating  between  skilled 
and  other  workers.  The  determination  of 
whether  a  worker  is  a  skilled  or  other 
worker  will  be  based  on  the 
requirements  of  training  and/or 
experience  placed  on  the  job  by  the 
prospective  employer,  as  certified  by  the 
Department  of  Labor.  In  the  case  of  a 
Schedule  A  occupation  or  a  shortage 
occupation  within  the  Labor  Market 
Pilot  Program,  the  petitioner  will  be 
required  to  establish  to  the  director  that 
the  job  is  a  skilled  job,  i.e..  one  which 
requires  at  least  two  years  of  training 
and/or  experience. 

(m)  Religious  workers — (1)  An  alien, 
or  any  person  in  behalf  of  the  alien,  may 
file  an  1-360  visa  petition  for 
classification  under  section  203(b)(4)  of 
the  Act  as  a  section  101(a)(27)(C)  special 
immigrant  religious  worker.  Such  a 
petition  may  be  filed  by  or  for  an  alien, 
who  (either  abroad  or  in  the  United 
States)  for  at  least  the  two  years 
immediately  preceding  the  filing  of  the 
petition  has  been  a  member  of  a 
religious  denomination  which  has  a 
bona  fide  nonprofit  religious 
organization  in  the  United  States.  The 


alien  must  be  coming  to  the  United 
States  solely  for  the  purpose  of  carrying 
on  the  vocation  of  a  minister  of  that 
religious  denomination,  working  for  the 
organization  at  the  organization's 
request  in  a  professional  capacity  in  a 
religious  vocation  or  occupation  for  the 
organization  or  a  bona  fide  organization 
which  is  affiliated  with  the  religious 
denomination  and  is  exempt  from 
taxation  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  at  the  request  of  the 
organization.  All  three  types  of  religious 
workers  must  have  been  performing  the 
vocation,  professional  work,  or  other 
woric  continuously  (either  abroad  or  in 
the  United  States)  for  at  least  the  two- 
year  period  immediately  preceding  the 
filing  of  the  petition.  Petitions  for 
professional  workers  and  other  workers 
must  be  filed  on  or  before  September  30, 
1994. 

(2)  Definitions.  As  used  in  this  section: 

Bona  fide  nonprofit  religious 
organization  in  the  United  States  means 
an  organization  exempt  from  taxation  as 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  as  it 
relates  to  religious  organizations,  or  one 
that  has  never  sought  such  exemption 
but  establishes  to  the  satisfaction  of  the 
Service  that  it  would  be  eligible  therefor 
if  it  had  applied  for  tax  exempt  status. 

Bona  fide  organization  which  is 
affiliated  with  the  religious 
denomination  means  an  organization 
which  is  closely  associated  with  the 
religious  denomination  and  which  is 
exempt  from  taxation  as  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1966  as  it  relates  to  religious 
organizations. 

Minister  means  an  individual  duly 
authorized  by  a  recognized  religious 
denomination  to  conduct  religious 
worship  and  to  perform  other  duties 
usually  performed  by  authorized 
members  of  the  clergy  of  that  religion.  In 
all  cases,  there  must  be  a  reasonable 
connection  between  the  activities 
performed  and  the  religious  calling  of 
the  minister.  The  term  does  not  Include 
a  lay  preacher  not  authorized  to  perform 
such  duties. 

Professional  capacity  means  an 
activity  in  a  religious  vocation  or 
occupation  for  which  the  minimum  of  a 
United  States  baccalaureate  degree  or  a 
foreign  equivalent  degree  is  required. 

Religious  denomination  means  a 
religious  group  or  conununity  of 
believers  having  some  form  of 
ecclesiastical  government,  a  creed  or 
statement  of  faith,  some  form  of 
worship,  a  formal  or  informal  code  of 
doctrine  and  discipline,  religious 
services  and  ceremonies,  established 
places  of  religious  worship,  religious 


congregations,  or  comparable  indicia  of 
a  bona  fide  religious  denomination.  For 
the  purposes  of  this  definition,  an  inter- 
denominational religious  organization 
which  is  exempt  from  taxation  pursuant 
to  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986  will  be  treated  as 
a  religious  denomination. 

Religious  occupation  means  an 
activity  which  relates  to  a  traditional 
religious  function.  Examples  of 
individuals  in  religious  occupations 
include,  but  are  not  limited  to,  liturgical 
workers,  religious  instructors,  religious 
counselors,  cantors,  catechists,  workers 
in  religious  hospitals  or  religious  health 
care  facilities,  missionaries,  religious 
translators,  or  religious  broadcasters. 
This  group  does  not  include  janitors, 
maintenance  workers,  clerks,  fund 
raisers,  or  persons  solely  involved  in  the 
solicitation  of  donations. 

Religious  vocation  means  a  calling  to 
religious  life  evidenced  by  the 
demonstration  of  commitment  practiced 
in  the  religious  denomination,  such  as 
the  taking  of  vows.  Examples  of 
individuals  with  a  religious  vocation 
include,  but  are  not  limited  to,  nuns, 
monks,  and  religious  brothers  and 
sisters. 

(3)  Initial  evidence.  Unless  otherwise 
specified,  each  petition  for  a  religious 
worker  must  be  accompanied  by: 

(i)  Evidence  that  the  organization 
qualifies  as  a  nonprofit  organization  in 
the  form  of  either 

(A)  Documentation  showing  that  it  is 
exempt  from  taxation  in  accordance 
with  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986  as  it  relates  to 
religious  organizations  (in  appropriate 
cases,  evidence  of  the  organization's 
assets  and  methods  of  operation  and  the 
organization's  papers  of  incorporation 
under  applicable  state  law  may  be 
requested):  or 

(JB)  Such  documentation  as  is  required 
by  the  Internal  Revenue  Service  to 
establish  eligibility  for  exemption  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  as  it  relates  to  religious 
organizations:  and 

(ii)  A  letter  from  an  authorized  official 
of  the  religious  organization  in  the 
United  States  which  (as  applicable  to 
the  particular  alien)  establishes: 

(A)  That  immediately  prior  to  the 
filing  of  the  petition,  the  alien  has  the 
required  two  years  of  membership  in  the 
denomination  and  the  required  two 
yetirs  of  experience  in  the  religious 
vocatloa  professional  religious  work,  or 
other  religious  wori^;  and 

(B)  That,  if  the  alien  is  a  minister,  he 
or  she  has  authorization  to  conduct 
religious  worship  and  to  perform  other 
duties  usually  performed  by  authorized 
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members  of  the  clergy,  including  a 
detailed  description  of  such  authorized 
duties.  In  appropriate  cases,  the 
certificate  of  ordination  or  authorization 
may  be  requested;  or 

(C)  That,  if  the  alien  is  a  religious 
professional,  he  or  she  has  at  least  a 
United  States  baccalaureate  or  its 
foreign  equivalent  required  for  entry  into 
the  religious  profession.  In  all 
professional  cases,  an  official  academic 
record  showing  that  the  alien  has  the 
required  degree  must  be  submitted:  or 

(D)  That,  if  the  alien  is  to  work  in 
another  religious  vocation  or 
occupation,  he  or  she  is  qualified  in  the 
religious  vocation  or  occupation. 
Evidence  of  such  quahflcations  may 
include,  but  need  not  be  limited  to, 
evidence  establishing  that  the  alien  is  a 
nun,  monk,  or  religious  brother,  or  that 
the  type  of  work  to  be  done  relates  to  a 
traditional  religious  function. 

(iii)  If  the  alien  is  to  work  in  a  non- 
ministerial  and  non-professional 
capacity  for  a  bona  fide  religious 
organization  which  is  affiliated  with  the 
religious  denomination,  the  letter  from 
the  authorized  official  must  explain  how 
the  affiliation  exists.  A  tax-exempt 
certificate  indicating  that  the  affiliated 
organization  is  exempt  from  taxation  in 
accordance  with  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  as  it 
relates  to  religious  organizations  is 
required  in  this  instance. 

(iv)  In  appropriate  cases,  the  director 
may  request  appropriate  additional 
evidence  relating  to  the  eligibility  under 
section  203(b)(4)  of  the  Act  of  the 
religious  organization,  the  alien,  or  the 
affiliated  organization. 

(4)  Job  offer.  The  letter  from  the 
authorized  official  of  the  religious 
organization  in  the  United  States  must 
also  state  how  the  alien  will  be  solely 
carrying  on  the  vocation  of  a  minister 
(including  any  terms  of  payment  for 
services  or  other  remuneration),  or  how 
the  alien  will  be  paid  or  remunerated  if 
the  alien  will  work  in  a  professional 
religious  capacity  or  in  other  religious 
work.  The  documentation  should  clearly 
indicate  that  the  alien  will  not  be  solely 
dependent  on  supplemental  employment 
or  solicitation  of  funds  for  support.  In 
doubtful  cases,  additional  evidence  such 
as  bank  letters,  recent  audits,  church 
membership  figures,  and/or  the  number 
of  individuals  currently  receiving 
compensation  may  be  requested. 

(n)  Closing  action — (1)  Approval.  An 
approved  employment-based  petition 
will  be  forwarded  to  the  United  States 
Consulate  selected  by  the  petitioner  and 
indicated  on  the  petition.  If  a  United 
States  Consulate  is  not  designated,  the 
petition  will  be  forwarded  to  the 
consulate  having  jurisdiction  over  the 


place  of  the  alien's  last  residence 
abroad.  If  the  petition  indicates  that  the 
alien  will  apply  for  adjustment  to 
permanent  residence  in  the  United 
States,  the  approved  petition  will  be 
retained  by  the  Service  for 
consideration  with  the  application  for 
permanent  resident  (Form  1-485). 

(2)  Denial  The  denial  of  a  petition  for 
classification  under  section  203(b)(1), 
203(b)(2),  203(b)(3),  or  203(b)(4)  of  the 
Act  (as  it  relates  to  special  immigrants 
under  section  101(a)(27)(C)  of  the  Act) 
shall  be  appealable  to  Uie  Associate 
Commissioner  for  Examinations.  The 
petitioner  shall  be  informed  in  plain 
language  of  the  reasons  for  denial  and  of 
his  or  her  right  to  appeal. 

(3)  Validity  of  approved  petitions. 
Unless  revoked  under  section  203(e)  or 
205  of  the  Act,  an  employment-based 
petition  is  valid  indefinitely. 

§  204.6    Petitions  for  employment  creation 
aliens. 

(a)  General  A  petition  to  classify  an 
alien  under  section  203(b)(5)  of  the  Act 
must  be  filed  on  Form  1-526,  Immigrant 
Petition  by  Alien  Entrepreneur.  The 
petition  must  be  accompanied  by  the 
appropriate  fee.  Before  a  petition  is 
considered  properly  filed,  the  petition 
must  be  signed  by  the  petitioner  or  by 
his  or  her  authorized  representative,  and 
the  initial  supporting  documentation 
required  by  this  section  must  be 
attached.  Legible  photocopies  of 
supporting  documents  will  ordinarily  be 
acceptable  for  initial  filing  and  approval. 
However,  at  the  discretion  of  the 
director,  original  documents  may  be 
required. 

(b)  Jurisdiction.  The  petition  must  be 
filed  with  the  Service  Center  having 
jurisdiction  over  the  area  in  which  the 
new  commercial  enterprise  is  or  will  be 
principally  doing  business. 

(c)  Eligibility  to  file.  A  petition  for 
classification  as  an  alien  entrepreneur 
may  only  be  filed  by  any  alien  on  his  or 
her  own  behalf. 

(d)  Priority  date.  The  priority  date  of  a 
petition  for  classification  as  an  alien 
entrepreneur  is  the  date  the  petition  is 
properly  filed  with  the  Service  or,  if  filed 
prior  to  the  effective  date  of  these 
regulations,  the  date  the  Form  1-526  was 
received  at  the  appropriate  Service 
Center. 

(e)  Definitions.  As  used  in  this 
section: 

Capital  means  cash,  equipment, 
inventory,  other  tangible  property,  cash 
equivalents,  and  indebtedness  secured 
by  assets  owned  by  the  alien 
entrepreneur,  provided  that  the  alien 
entrepreneur  is  personally  and  primarily 
liable  and  that  the  assets  of  the  new 
commercial  enterprise  upon  which  the 


petition  is  based  are  not  used  to  secure 
any  of  the  indebtedness.  All  capital 
shall  be  valued  at  fair  market  value  in 
United  States  dollars.  Assets  acquired, 
directly  or  indirectly,  by  unlawful  means 
(such  as  criminal  activities)  shall  not  be 
considered  capital  for  the  purposes  of 
section  203(b)(5)  of  the  Act. 

Commercial  enterprise  means  any  for- 
profit  activity  formed  for  the  ongoing 
conduct  of  lawful  business  including, 
but  not  limited  to.  a  sole  proprietorship, 
partnership  (whether  limited  or  general), 
holding  company,  joint  venture, 
corporation,  business  trust,  or  other 
entity  which  may  be  publicly  or 
privately  owned.  This  definition 
includes  a  commercial  enterprise 
consisting  of  a  holding  company  and  its 
wholly-owned  subsidiaries,  provided 
that  each  such  subsidiary  is  engaged  in 
a  for-profit  activity  formed  for  the 
ongoing  conduct  of  a  lawful  business. 
This  definition  shall  not  include  a 
noncommercial  activity  such  as  owning 
and  operating  a  personal  residence. 

Employee  means  an  individual  who 
provides  services  or  labor  for  the  new 
commercial  enterprise  and  who  receives 
wages  or  other  remuneration  directly 
from  the  new  commercial  enterprise. 
This  definition  shall  not  include 
independent  contractors. 

Full-time  employment  means 
employment  of  a  qualifying  employee  by 
the  new  commercial  enterprise  in  a 
position  that  requires  a  minimum  of  35 
working  hours  per  week.  A  job-sharing 
arrangement  whereby  two  or  more 
qualifying  employees  share  a  full-time 
position  shall  count  as  full-time 
employment  provided  the  hourly 
requirement  per  week  is  met.  This 
definition  shall  not  include 
combinations  of  part-time  positions 
even  if,  when  combined,  such  positions 
meet  the  hourly  requirement  per  week. 

High  employment  area  means  a  part 
of  a  metropolitan  statistical  area  that  at 
the  time  of  investment: 

(i)  Is  not  a  targeted  employment  area; 
and 

(ii)  Is  an  area  with  an  unemployment 
rate  significantly  below  the  national 
average  unemployment  rates. 

Invest  means  to  contribute  capital.  A 
contribution  of  capital  in  exchange  for  a 
note,  bond,  convertible  debt,  obligation, 
or  any  other  debt  arrangement  between 
the  alien  entrepreneur  and  the  new 
commercial  enterprise  does  not 
constitute  a  contribution  of  capital  for 
the  purposes  of  this  part. 

New  means  established  after 
November  29. 1990. 

Qualifying  employee  means  a  United 
States  citizen,  a  lawfully  admitted 
permanent  resident,  or  other  immigrant 
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petition  is  based  are  not  used  to  secure 
any  of  the  indebtedness.  All  capital 
shall  be  valued  at  fair  market  value  in 
United  States  dollars.  Assets  acquired, 
directly  or  indirectly,  by  unlawful  means 
(such  as  criminal  activities)  shall  not  be 
considered  capital  for  the  purposes  of 
section  203(b)(5)  of  the  Act. 

Commercial  enterprise  means  any  for- 
profit  activity  formed  for  the  ongoing 
conduct  of  lawful  business  including, 
but  not  limited  to.  a  sole  proprietorship, 
partnership  (whether  limited  or  general), 
holding  company,  joint  venture, 
corporation,  business  trust  or  other 
entity  which  may  be  publicly  or 
privately  owned.  This  definition 
includes  a  commercial  enterprise 
consisting  of  a  holding  company  and  its 
wholly-owned  subsidiaries,  provided 
that  each  such  subsidiary  is  engaged  in 
a  for-profit  activity  formed  for  the 
ongoing  conduct  of  a  lawful  business. 
This  definition  shall  not  include  a 
noncommercial  activity  such  as  owning 
and  operating  a  personal  residence. 

Employee  means  an  individual  who 
provides  services  or  labor  for  the  new 
commercial  enterprise  and  who  receives 
wages  or  other  remuneration  directly 
from  the  new  commercial  enterprise. 
This  definition  shall  not  include 
independent  contractors. 

Full-time  employment  means 
employment  of  a  qualifying  employee  by 
the  new  commercial  enterprise  in  a 
position  that  requires  a  minimum  of  35 
working  hours  per  week.  A  job-sharing 
arrangement  whereby  two  or  more 
qualifying  employees  share  a  full-time 
position  shall  count  as  full-time 
employment  provided  the  hourly 
requirement  per  week  is  met.  This 
definition  shall  not  include 
combinations  of  part-time  positions 
even  if.  when  combined,  such  positions 
meet  the  hourly  requirement  per  week. 

High  employment  area  means  a  part 
of  a  metropolitan  statistical  area  that  at 
the  time  of  investment: 

(i)  Is  not  a  targeted  employment  area: 
and 

(ii)  Is  an  area  with  an  unemployment 
rate  significantly  below  the  national 
average  unemployment  rates. 

Invest  means  to  contribute  capital.  A 
contribution  of  capital  in  exchange  for  a 
note.  bond,  convertible  debt,  obligation, 
or  any  other  debt  arrangement  between 
the  alien  entrepreneur  and  the  new 
commercial  enterprise  does  not 
constitute  a  contribution  of  capital  for 
the  purposes  of  this  part. 

New  means  established  after 
November  29, 1990. 

Qualifying  employee  means  a  United 
States  citizen,  a  lawfully  admitted 
permanent  resident,  or  other  immigrant 


lawfully  authorized  to  be  employed  in 
the  United  States  including,  but  not 
limited  to,  a  conditional  resident,  a 
temporary  resident,  an  asylee,  a  refugee, 
or  an  alien  remaining  in  the  United 
States  under  suspension  of  deportation. 
This  definition  does  not  include  the 
alien  entrepreneur,  the  alien 
entrepreneur's  spouse,  sons,  or 
daughters,  or  any  nonimmigrant  alien. 

Rural  area  means  any  area  not  within 
either  a  metropolitan  statistical  area  (as 
designated  by  the  Office  of  Management 
and  Budget)  or  the  outer  boundary  of 
any  city  or  town  having  a  population  of 
20,000  or  more. 

Targeted  employment  area  means  an 
area  which,  at  the  time  of  investment,  is 
a  rural  area  or  an  area  which  has 
experienced  unemployment  of  at  least 
150  percent  of  the  national  average  rate 

Troubled  business  means  a  business 
that  has  been  in  existence  for  at  least 
two  years,  has  incurred  a  net  loss  for 
accounting  purposes  (determined  on  the 
basis  of  generally  accepted  accounting 
principles)  during  the  twelve-  or  twenty- 
four  month  period  prior  to  the  priority 
date  on  the  alien  entrepreneur's  Form 
1-526,  and  the  loss  for  such  period  is  at 
least  equal  to  twenty  percent  of  the 
troubled  business's  net  worth  prior  to 
such  loss.  For  purposes  of  determining 
whether  or  not  the  troubled  business  has 
been  in  existence  for  two  years, 
successors  in  interest  to  the  troubled 
business  will  be  deemed  to  have  been  in 
existence  for  the  same  period  of  time  as 
the  business  they  succeeded. 

(f)  Required  amounts  of  capital.  (1) 
General.  Unless  otherwise  specified,  the 
amount  of  capital  necessary  to  make  a 
qualifying  investment  in  the  United 
States  is  one  million  United  States 
dollars  ($1,000,000). 

(2)  Targeted  employment  area.  The 
amount  of  capital  necessary  to  make  a 
qualifying  investment  in  a  targeted 
employment  area  within  the  United 
States  is  five  hundred  thousand  United 
States  dollars  ($500,000). 

(3)  High  employment  area.  The 
amount  of  capital  necessary  to  make  a 
qualifying  investment  in  a  high 
employment  area  within  the  United 
States,  as  defined  in  section 
203(b)(5)(C)(iii)  of  the  Act,  is  one  million 
United  States  dollars  ($1,000,000). 

(g)  Multiple  investors— {\)  General. 
The  establishment  of  a  new  commercial 
enterprise  may  be  used  as  the  basis  of  a 
petition  for  classification  as  an  alien 
entrepreneur  by  more  than  one  investor, 
provided  each  petitioning  investor  has 
invested  or  is  actively  in  the  process  of 
investing  the  required  amount  for  the 
area  in  which  the  new  commercial 
enterprise  is  principaUy  doing  business, 
and  provided  eadi  individual 


investment  results  in  the  creation  of  at 
least  ten  full-time  positions  for 
qualifying  employees.  The  establishment 
of  a  new  commercial  enterprise  may  be 
used  as  the  basis  of  a  petition  for 
classification  as  an  alien  entrepreneur 
even  though  there  are  several  owners  of 
the  enterprise,  including  persons  who 
are  not  seeking  classification  under 
section  203(b)(5)  of  the  Act  and  non- 
natural  persons,  both  foreign  and 
domestic  provided  that  the  80urce(s)  of 
all  capital  invested  is  identified  and  all 
invested  capital  has  been  derived  by 
lawful  means. 

(2)  Employment  creation  allocation. 
The  total  number  of  full-time  positions 
created  for  qualifying  employees  shall 
be  allocated  solely  to  those  alien 
entrepreneurs  who  have  used  the 
establishment  of  the  new  commercial 
enterprise  as  the  basis  of  a  petition  on 
Form  1-528.  No  allocation  need  be  made 
among  persons  not  seeking 
classification  under  section  203(b)(5)  of 
the  Act  or  among  non-natural  persons, 
either  foreign  or  domestic.  The  Service 
shall  recognize  any  reasonable 
agreement  made  among  the  alien 
entrepreneurs  in  regard  to  the 
identification  and  allocation  of  such 
qualifying  positions. 

(h)  Establishment  of  a  new 
commercial  enterprise.  The 
establishment  of  a  new  commercial 
enterprise  may  consist  of: 

(1)  The  creation  of  an  original 
business; 

(2)  The  purchase  of  an  existing 
business  and  simultaneous  or 
subsequent  restructuring  or 
reorganization  such  that  a  new 
commercial  enterprise  results:  or 

(3)  The  expansion  of  an  existing 
business  through  the  investment  of  the 
required  amount  so  that  a  substantial 
change  in  the  net  worth  or  number  of 
employees  results  from  the  investment 
of  capital.  Substantial  change  means  a 
40  percent  increase  either  in  the  net 
worth,  or  in  the  number  of  employees,  so 
that  the  new  net  worth,  or  number  of 
employees  amounts  to  at  least  140 
percent  of  the  pre-expansion  net  worth 
or  number  of  employees.  Establishment 
of  a  new  commercial  enterprise  in  this 
manner  does  not  exempt  the  petitioner 
from  the  requirements  of  8  CFR  204.8{j) 
(2)  and  (3)  relating  to  the  required 
amount  of  capital  investment  and  the 
creation  of  full-time  employment  for  ten 
qualifying  employees.  In  the  case  of  a 
capital  investment  in  a  troubled 
business,  employment  creation  may 
meet  the  criteria  set  forth  in  8  CFR 
204.6(j)(3)(ii). 

(i)  State  designation  of  a  high 
unemployment  area.  The  state 
government  of  any  state  of  the  United 


States  may  designate  a  particular 
geographic  or  political  subdivision 
located  within  a  metropolitan  statistical 
area  or  within  a  city  or  town  having  a 
population  of  20.000  or  more  within  such 
state  as  an  area  of  high  unemployment 
(at  least  150  percent  of  the  national 
average  rate).  Evidence  of  such 
designation,  including  a  description  of 
the  boundaries  of  the  geographic  or 
political  subdivision  and  the  method  or 
methods  by  which  the  unemployment 
statistics  were  obtained,  may  be 
provided  to  a  prospective  alien 
entrepreneur  for  submission  with  Form 
1-526.  Before  any  such  designation  is 
made,  an  official  of  the  state  must  notify 
the  Associate  Commissioner  for 
Examinations  of  the  agency,  board,  or 
other  appropriate  governmental  body  of 
the  state  which  shall  be  delegated  the 
authority  to  certify  that  the  geographic 
or  political  subdivision  is  a  high 
unemployment  area. 

(j)  Initial  evidence  to  accompany 
petition.  A  petition  submitted  for 
classification  as  an  ahen  entrepreneur 
must  be  accompanied  by  evidence  that 
the  alien  has  invested  or  is  actively  in 
the  process  of  investing  lawfully 
obtained  capital  in  a  new  commercial 
enterprise  in  the  United  States  which 
will  create  full-time  positions  for  not 
fewer  than  10  qualifying  employees.  The 
petitioner  may  be  required  to  submit 
information  or  documentation  that  the 
Service  deems  appropriate  in  addition  to 
that  listed  below. 

(1)  To  show  that  a  new  commercial 
enterprise  has  been  established  by  the 
petitioner  in  the  United  States,  the 
petition  must  be  accompanied  by: 

(i)  As  applicable,  articles  of 
incorporation,  certificate  of  merger  or 
consolidation,  partnership  agreement, 
certificate  of  limited  partnership,  joint 
venture  agreement  business  trust 
agreement,  or  other  similar 
organizational  document  for  the  new 
commercial  enterprise; 

(ii)  A  certificate  evidencing  authority 
to  do  business  in  a  state  or  municipality 
or,  if  the  form  of  the  business  does  not 
require  any  such  certificate  or  the  State 
or  municipality  does  not  issue  such  a 
certificate,  a  statement  to  that  effect:  or 

(iii)  Evidence  that,  as  of  a  date  certain 
after  November  29, 1990,  the  required 
amount  of  capital  for  the  area  in  which 
an  enterprise  is  located  has  been 
transferred  to  an  existing  business,  and 
that  the  investment  has  resulted  in  a 
substantial  increase  in  the  net  worth  or 
number  of  employees  of  the  business  to 
which  the  capital  was  transferred.  This 
evidence  must  be  in  the  form  of  stock 
purchase  agreements,  investment 
agreements,  certified  financial  reports. 
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payroll  records,  or  any  similar 
instruments,  agreements,  or  documents 
evidencing  the  investment  in  the 
commercial  enterprise  and  the  resulting 
substantial  change  in  the  net  worth, 
number  of  employees. 

(2)  To  show  that  the  petitioner  has 
invested  or  is  actively  in  the  process  of 
investing  the  required  amount  of  capital, 
the  petition  must  be  accompanied  by 
evidence  that  the  petitioner  has  placed 
the  required  amount  of  capital  at  risk  for 
the  purpose  of  generating  a  return  on  the 
capital  placed  at  risk.  Evidence  of  mere 
intent  to  invest,  or  of  prospective 
investment  arrangements  entailing  no 
present  commitment,  will  not  suffice  to 
show  that  the  petitioner  is  actively  in 
the  process  of  investing.  The  alien  must 
show  actual  commitment  of  the  required 
amount  of  capital.  Such  evidence  may 
include,  but  need  not  be  limited  to: 

(i)  Bank  statement(s)  showing 
amount[s)  deposited  in  United  States 
business  account(s)  for  the  enterprise: 

(ii)  Evidence  of  assets  which  have 
been  purchased  for  use  in  the  United 
States  enterprise,  including  invoices, 
sales  receipts,  and  purchase  contracts 
containing  sufficient  information  to 
identify  such  assets,  their  purchase 
costs,  date  of  purchase,  and  purchasing 
entity; 

(iii)  Evidence  of  property  transferred 
from  abroad  for  use  in  the  United  States 
enterprise,  including  United  States 
Customs  Service  commercial  entry 
documents,  bills  of  lading,  and  transit 
insurance  policies  containing  ownership 
information  and  sufficient  information 
to  identify  the  property  and  to  indicate 
the  fair  market  value  of  such  property; 

(iv)  Evidence  of  monies  transferred  or 
committed  to  be  transferred  to  the  new 
commercial  enterprise  in  exchange  for 
shares  of  stock  (voting  or  nonvoting, 
common  or  preferred).  Such  stock  may 
not  include  terms  requiring  the  new 
commercial  enterprise  to  redeem  it  at 
the  holder's  request;  or 

(v)  Evidence  of  any  loan  or  mortgage 
agreement,  promissory  note,  security 
agreement,  or  other  evidence  of 
borrowing  which  is  secured  by  assets  of 
the  petitioner,  other  than  those  of  the 
new  commercial  enterprise,  and  for 
which  the  petitioner  is  personally  and 
primarily  liable. 

(3)  To  show  that  the  petitioner  has 
invested,  or  is  actively  in  the  process  of 
investing,  capital  obtained  through 
lawful  means,  the  petition  must  be 
accompanied,  as  applicable,  by: 

(i)  Foreign  business  registration 
records; 

(ii)  Corporate,  partnership  {or  any 
other  entity  in  any  form  which  has  filed 
in  any  country  or  subdivision  thereof 
any  return  described  in  this  subpart). 


and  personal  tax  returns  including 
income,  franchise,  property  (whether 
real,  personal,  or  intangible),  or  any 
other  tax  returns  of  any  kind  filed  within 
five  years,  with  any  taxing  jurisdiction 
in  or  outside  the  United  States  by  or  on 
behalf  of  the  petitioner; 

(iii)  Evidence  identifying  any  other 
source(s)  of  capital;  or 

(iv)  Certified  copies  of  any  judgments 
or  evidence  of  all  pending  governmental 
civil  or  criminal  actions,  governmental 
administrative  proceedings,  and  any 
private  civil  actions  (pending  or 
otherwise)  involving  monetary 
judgments  against  the  petitioner  from 
any  court  in  or  outside  the  United  States 
within  the  past  fifteen  years. 

(4)  Job  creation— {\)  General.  To  show 
that  a  new  commercial  enterprise  will 
create  not  fewer  than  ten  (10)  full-time 
positions  for  qualifying  employees,  the 
petition  must  be  accompanied  by: 

(A)  Documentation  consisting  of 
photocopies  of  relevant  tax  records. 
Form  1-9,  or  other  similar  documents  for 
ten  (10)  qualifying  employees,  if  such 
employees  have  already  been  hired 
following  the  establishment  of  the  new 
commercial  enterprise;  or 

(B)  A  copy  of  a  comprehensive 
business  plan  showing  that,  due  to  the 
nature  and  projected  size  of  the  new 
commercial  enterprise,  the  need  for  not 
fewer  than  ten  (10)  qualifying  employees 
will  result,  including  approximate  dates, 
within  the  next  two  years,  and  when 
such  employees  will  be  hired. 

(ii)  Troubled  business.  To  show  that  a 
new  commercial  enterprise  which  has 
been  established  through  a  capital 
investment  in  a  troubled  business  meets 
the  statutory  employment  creation 
requirement,  the  petition  must  be 
accompanied  by  evidence  that  the 
number  of  existing  employees  is  being 
or  will  be  maintained  at  no  less  than  the 
pre-investment  level  for  a  period  of  at 
least  two  years.  Photocopies  of  tax 
records.  Forms  1-9,  or  other  relevant 
documents  for  the  qualifying  employees 
and  a  comprehensive  business  plan 
shall  be  submitted  in  support  of  the 
petition. 

(5)  To  show  that  the  petitioner  is  or 
will  be  engaged  in  the  management  of 
the  new  commercial  enterprise,  either 
through  the  exercise  of  day-to-day 
managerial  control  or  through  policy 
formulation,  as  opposed  to  maintaining 
a  purely  passive  role  in  regard  to  the 
investment,  the  petition  must  be 
accompanied  by: 

(i)  A  statement  of  the  position  title 
that  the  petitioner  has  or  will  have  in  the 
new  enterprise  and  a  complete 
description  of  the  position's  duties; 


(ii)  Evidence  that  the  petitioner  is  a 
corporate  officer  or  a  member  of  the 
corporate  board  of  directors;  or 

(iii)  If  the  new  enterprise  is  a 
partnership,  either  limited  or  general, 
evidence  that  the  petitioner  is  engaged 
in  either  direct  management  or  policy 
making  activities.  For  purposes  of  this 
section,  if  the  petitioner  is  a  limited 
partner  and  the  limited  partnership 
agreement  provides  the  petitioner  with 
certain  rights,  powers,  and  duties 
normally  granted  to  limited  partners 
under  the  Uniform  Limited  Partnership 
Act,  the  petitioner  will  be  considered 
sufficiently  engaged  in  the  management 
of  the  new  commercial  enterprise. 
'    (6)  If  applicable,  to  show  that  the  new 
commercial  enterprise  has  created  or 
will  create  employment  in  a  targeted 
employment  area,  the  petition  must  be 
accompanied  by: 

(i)  In  the  case  of  a  rural  area,  evidence 
that  the  new  commercial  enterprise  is 
principally  doing  business  within  a  civil 
jurisdiction  not  located  within  any 
standard  metropolitan  statistical  area  as 
designated  by  the  Office  of  Management 
and  Budget,  or  within  any  city  or  town 
having  a  population  of  20,000  or  more  as 
based  on  the  most  recent  decennial 
census  of  the  United  States;  or 

(ii)  In  the  case  of  a  high 
unemployment  area: 

(A)  Evidence  that  the  metropolitan 
statistical  area,  the  specific  county 
within  a  metropolitan  statistical  area,  or 
the  county  in  which  a  city  or  town  with 
a  population  of  20,000  or  more  is 
located,  in  which  the  new  commercial 
enterprise  is  principally  doing  business 
has  experienced  an  average 
unemployment  rate  of  150  percent  of  the 
national  average  rate;  or 

(B)  A  letter  from  an  authorized  body 
of  the  government  of  the  state  in  which 
the  new  commercial  enterprise  is 
located  which  certifies  that  the 
geographic  or  political  subdivision  of  the 
metropolitan  statistical  area  or  of  the 
city  or  town  with  a  population  of  20,000 
or  more  in  which  the  enterprise  is 
principally  doing  business  has  been 
designated  a  high  unemployment  area. 
The  letter  must  meet  the  requirements  of 
8  CFR  204.6(i). 

(k)  Decision.  The  petitioner  will  be 
notified  of  the  decision,  and,  if  the 
petition  is  denied,  of  the  reasons  for  the 
denial  and  of  the  petitioner's  right  of 
appeal  to  the  Associate  Commissioner 
for  Examinations  in  accordance  with  the 
provisions  of  part  103  of  this  chapter. 
The  decision  must  specify  whether  or 
not  the  new  commercial  enterprise  is 
principally  doing  business  within  a 
targeted  employment  area. 
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(ii)  Evidence  that  the  petitioner  is  a 
corporate  officer  or  a  member  of  the 
corporate  board  of  directors;  or 

(iii)  If  the  new  enterprise  is  a 
partnership,  either  limited  or  general, 
evidence  that  the  petitioner  is  engaged 
in  either  direct  management  or  policy 
making  activities.  For  purposes  of  this 
section,  if  the  petitioner  is  a  limited 
partner  and  the  limited  partnership 
agreement  provides  the  petitioner  with 
certain  rights,  powers,  and  duties 
normally  granted  to  limited  partners 
under  the  Uniform  Limited  Partnership 
Act.  the  petitioner  will  be  considered 
su^iciently  engaged  in  the  management 
of  the  new  commercial  enterprise. 
'    (6)  If  applicable,  to  show  that  the  new 
commercial  enterprise  has  created  or 
will  create  employment  in  a  targeted 
employment  area,  the  petition  must  be 
accompanied  by: 

(i)  In  the  case  of  a  rural  area,  evidence 
that  the  new  commercial  enterprise  is 
principally  doing  business  within  a  civil 
jurisdiction  not  located  within  any 
standard  metropolitan  statistical  area  as 
designated  by  the  Office  of  Management 
and  Budget,  or  within  any  city  or  town 
having  a  population  of  20,000  or  more  as 
based  on  the  most  recent  decennial 
census  of  the  United  States;  or 

(ii]  In  the  case  of  a  high 
unemployment  area: 

(A)  Evidence  that  the  metropolitan 
statistical  area,  the  specific  county 
within  a  metropolitan  statistical  area,  or 
the  county  in  which  a  city  or  town  with 
a  population  of  20,000  or  more  is 
located,  in  which  the  new  commercial 
enterprise  is  principally  doing  business 
has  experienced  an  average 
unemployment  rate  of  150  percent  of  the 
national  average  rate;  or 

(B)  A  letter  from  an  authorized  body 
of  the  government  of  the  state  in  which 
the  new  commercial  enterprise  is 
located  which  certifies  that  the 
geographic  or  political  subdivision  of  the 
metropolitan  statistical  area  or  of  the 
city  or  town  with  a  population  of  20,000 
or  more  in  which  the  enterprise  is 
principally  doing  business  has  been 
designated  a  high  unemployment  area. 
The  letter  must  meet  the  requirements  of 
8  CFR  204.6{i). 

(k)  Decision.  The  petitioner  will  be 
notified  of  the  decision,  and,  if  the 
petition  is  denied,  of  the  reasons  for  the 
denial  and  of  the  petitioner's  right  of 
appeal  to  the  Associate  Commissioner 
for  Examinations  in  accordance  with  the 
provisions  of  part  103  of  this  chapter. 
The  decision  must  specify  whether  or 
not  the  new  commercial  enterprise  is 
principally  doing  business  within  a 
targeted  employment  area. 
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(1)  Disposition  of  approved  petition. 
The  approved  petition  will  be  forwarded 
to  the  United  States  consulate  selected 
by  the  petitioner  and  indicated  on  the 
petition.  If  a  consulate  has  not  been 
designated,  the  petition  will  be 
forwarded  to  the  consulate  having 
jurisdiction  over  the  place  of  the 
petitioner's  last  residence  abroad.  If  the 
petitioner  is  eligible  for  adjustment  of 
status  to  conditional  permanent 
residence,  and  if  the  petition  indicates 
that  the  petitioner  intends  to  apply  for 
such  adjustment,  the  approved  petition 
will  be  retained  by  the  Service  for 
consideration  in  conjunction  with  the 
application  for  adjustment  of  status. 

Dated:  November  22. 1991. 
Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  91-28586  Filed  11-27-91;  8:45  am) 

BIUJNO  CODE  4410- 10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NM-97-AO;  Ammdment  39- 
8063;  AD  91-22-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series  Airplanes, 
Including  C-9  (Military);  Model  DC-9- 
80  (MD-80)  Series  Airplanes;  and 
Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9  series  airplanes,  which  requires 
installation  of  a  "tailcone  unsafe" 
indication  system  and  modification  of 
the  tailcone  release  actuating 
mechanism  shroud.  This  amendment  is 
prompted  by  instances  of  tailcone 
departure  from  the  airplane  during 
landing  roll.  This  condition,  if  not 
corrected,  could  result  in  a  hazard  to 
incoming  or  departing  aircraft, 
particularly  during  night  or  low  visibility 
conditions. 
dates:  Effective  January  3, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  3, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 


California  90801:  Attn:  Business  Unit 
Manager,  Technical  Publications  & 
Technical  Administration  Support  Cl- 
L5B  (45-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  R.  Gfrerer,  Aerospace 
Engineer,  FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5338. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-9  series 
airplanes,  including  C-9  (Military); 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes,  which  requires 
installation  of  a  "tailcone  unsafe" 
indication  system  and  modification  of 
the  tailcone  release  actuating 
mechanism  shroud,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  July  10. 1990 
(55  FR  28223),  and  as  a  Supplemental 
NPRM  on  April  26, 1991  (56  FR  19329). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the 
proposed  rule  in  its  entirety. 

Two  commenters  pointed  out  that  a 
conflict  exists  between  McDonnell 
Douglas  Service  Bulletin  53-199, 
Revision  2,  dated  March  16. 1989,  which 
is  referenced  in  this  proposed  rule,  and 
McDonnell  Douglas  Service  Bulletin  53- 
245,  which  is  referenced  in  a  separate 
proposed  rule  [Docket  91-NM-13ft-AD 
(56  FR  37169,  August  5, 1991)]. 
Furthermore,  McDonnell  Douglas 
Service  Bulletin  53-245  references 
McDonnell  Douglas  Service  Bulletin  53- 
163,  Revision  3,  which  describes  the 
installation  of  support  fitting  P/N 
4927640-503  and  is  the  subject  of 
another  proposed  rulemaking  action. 
Service  Bulletin  53-199,  Revision  2. 
describes  the  installation  of  support 
fitting  P/N  5958379-501  and  is  the 
subject  of  this  final  rule.  The 
commenters  requested  clarification  on 
this  point.  The  FAA  concurs  that  a 
conflict  does  exist.  Subsequent  to  the 
issuance  of  the  NPRM  related  to  this  AD 
action,  the  FAA  reviewed  and  approved 


Revision  3  of  McDonnell  Douglas 
Service  Bulletin  53-199.  dated  July  15. 
1991.  The  FAA  has  also  reviewed  and 
approved  Revision  1  of  McDonnell 
Douglas  Service  Bulletin  53-245.  dated 
June  12. 1991,  which  deletes  all 
references  to  McDonnell  Douglas 
Service  Bulletin  53-163.  The  final  rule 
for  this  action  has  been  revised  to 
require  modification  of  the  tailcone 
release  handles  in  accordance  with 
Revision  3  of  Service  Bulletin  53-199. 
Airplanes  that  have  been  modified  in 
accordance  with  the  original  issue. 
Revision  1,  or  Revision  2  of  Service 
Bulletin  53-199  will  require  no 
additional  work. 

Three  commenters  objected  to  the 
addition  of  a  shroud  over  the  tailcone 
release  actuating  mechanism  on  Model 
DC-9-80  series  airplanes.  These 
commenters  slated  that  there  is  no 
guidance  to  accomplish  the  modification 
and  that  there  is  no  justification  for  the 
shroud.  In  addition,  one  of  these 
commenters  stated  that  there  has  never 
been  a  report  of  the  tailcone  release 
actuating  mechanism  being  activated 
during  flight  on  any  of  the  airplanes  in 
its  fleet,  and  that  it  is  highly  unlikely 
that  there  ever  will  be.  The  FAA  does 
not  concur  that  the  rule  is  not  justified 
with  regard  to  Model  CD-9-80  series 
airplanes.  As  stated  in  the  preamble  to 
the  Notice,  there  have  been  at  least  two 
incidents  involving  Model  DC-9-80 
series  airplanes  in  which  the  tailcone 
release  mechanism  was  inadvertently 
activated  during  flight.  The  intent  of  the 
modification  required  by  this  Ad  action 
is  to  preclude  such  activations  from 
occurring.  With  regard  to  the 
commenters'  concerns  over  the  lack  of 
available  guidance  for  accomplishing 
the  modification,  the  FAA  concurs  that 
no  service  information  has  been  issued 
yet  which  contains  specific  modification 
procedures.  However,  the  24-month 
compliance  period  provides  ample  time, 
such  that  a  suitable  modification  can  be 
developed  by  affected  operators  and 
approved  by  the  FAA. 

One  commenter  requested  that  the 
rule  be  revised  to  extend  the  compliance 
time  for  the  required  modification  of 
Model  DC-9-80  series  airplanes  due  to 
the  increased  downtime,  work  hours, 
and  costs  that  will  be  required.  The  FAA 
does  not  concur  with  this  request.  In 
developing  an  appropriate  compliance 
time,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  time  necessary  to  develop  a 
modification,  provide  parts,  and 
accomplishing  installation  during 
operators'  normal  maintenance 
schedules.  The  compliance  time,  as 
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proposed,  represents  the  maximum 
interval  of  time  allowable  wherein  the 
modification  could  reasonably  be 
Heveloped  and  accomplished,  parts 
could  be  obtained,  and  an  acceptable 
level  of  safety  could  be  maintained. 

Another  commenter  asked  for  a  longer 
comphance  time  in  order  to  wait  for  the 
release  of  a  McDomiell  Douglas  service 
bulletin  which  would  provide 
instructions  for  a  consistent  method  to 
cover  the  aft  bulkhead  door  tailcone 
release  mechanism  slot.  The  FAA  does 
not  concur  with  this  request.  McDonnell 
Douglas  is  ciurently  developing  a 
service  bulletin  with  instructions  for  this 
modification;  the  service  bulletin  is 
scheduled  for  release  in  September  1991. 
When  submitted,  the  FAA  will  review 
the  service  bulletin  and,  if  satisfactory, 
may  approve  it  as  an  alternative  method 
of  compliance  with  paragraph  (e)  of  the 
final  rule.  However,  in  hght  of  the  safety 
issues  addressed  by  this  AD  action,  the 
FAA  does  not  consider  delaying  this 
rule  until  issuance  of  the  service  bulletin 
to  be  warranted. 

Two  commenters  indicated  that  the 
plunger  in  fitting  assembly  P/N  5958379- 
501,  which  is  part  of  the  modiflcation 
requirement  in  this  AD,  is  exposed  to 
the  tailcone  environment  and  is 
susceptible  to  the  accumulation  of 
skydrol  and  dirt  which  could  cause  the 
plunger  to  stick  and  degrade  its 
operation.  These  commenters  suggested 
the  use  of  another  fitting  which  has 
undergone  many  refinements,  has 
proven  its  reliability,  and  is  called  out  in 
McDonnell  Douglas  SB  53-245,  no 
revision.  The  FAA  disagrees.  Fitting 
assembly  P/N  5958379-501  has  been 
installed  on  the  MD-80  production  line 
since  November  2, 1967.  During  the  last 
3'/^  years  this  fitting  has  demonstrated 
its  reliabihty,  and  there  have  been  no 
reported  problems. 

Three  commenters  objected  to  the 
need  for  the  proposed  rule.  They  stated 
that  a  functional  "tailcone  missing" 
system  is  already  required  by  AD  87-13- 
09,  and  McDonnell  Douglas  Service 
Bulletin  53-59  contains  procedures  for  a 
modification  that  prevents  a  tailcone 
handle  from  being  reset  until  the  catch 
locking  cable  is  reinstalled.  The  FAA 
does  not  concur  that  the  AD  is  not 
necessary.  The  modification  specified  In 
McDonnell  Douglas  Service  Bulletin  5^- 
59  has  never  been  required  by  the  FAA 
and  is  not  considered  an  acceptable 
means  of  notifying  the  pilot  that  the 
tailcone  is  unsafe.  Since  issuance  of  AD 
87-13-09,  there  have  been  additional 
reports  of  inadvertent  tailcone 
deployment  on  landing  roll.  There  have 
been  seven  incidents  since  April  1, 1989. 
Each  of  the  airplanes  involved  in  the 


most  recent  incidents  had  an  operable 
"tailcone  mission"  indicating  system,  as 
required  by  AD  87-13-09.  Five  of  the 
seven  recent  inadvertent  tailcone 
releases  involved  improper  rigging  or 
inadvertent  activation  of  the  tailcone 
release  handle.  The  requirements  of  this 
AD  action  are  intended  to  prevent  such 
incidents  from  occurring. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  change  previously  described.  The 
FAA  has  determined  that  this  change 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  1.760  Model 
DC-9  series  airplanes  (including  C-9 
Military),  Model  DC-9-80  series 
airplanes,  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  1,090  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  38 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour.  The 
cost  of  parts  to  accomplish  the 
modifications  is  estimated  to  be  $1,600 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $4,022,100. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  tli«  Aanendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(8),  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-«49, 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    (AnMndadI 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-22-03.  McDonnell  Douglas:  Amendment 
39-«063.  Docket  No.  90-NM-«7-AD. 

Applicability:  Model  DC-8  series  airplanes 
(including  C-9  Military).  Model  DC-0-80 
(MEMO)  series  airplanes,  and  Model  MD-88 
airplanes;  operating  in  passenger,  passenger/ 
cargo ,  or  all-cargo  configuration:  certificated 
in  any  category. 

Compliance:  Required  at  indicated,  unless 
previously  accomplished. 

To  prevent  unexpected  tailcone 
deployment  on  landing,  accomplish  the 
following: 

(a)  Within  24  months  after  August  8, 1987 
(the  effective  date  of  Amendment  39-5665, 
AD  87-13-09),  install  a  visual  indicating 
means,  which  is  approved  by  the  Manager. 
Los  Angeles  Aircraft  Certification  Office 
(AGO).  FAA,  Transport  Airplane  Directorate, 
that  will  signal  the  appropriate  flight  crew 
members  when  the  tailcone  is  not  attached  to 
the  airplane. 

Note:  Any  modification  to  install  a  tailcone 
missing  indicating  system  that  was 
previously  determined  by  the  FAA  to  comply 
with  AD  87-13-09,  meets  the  requirements  of 
this  paragraph. 

Note:  Modification  is  not  required  on  all- 
cargo  configured  airplanes  for  which  an 
alternative  method  of  compliance  was 
approved  for  AD  87-13-00,  in  which  the 
tailcone  release  system  has  been  deactivated 
and  the  tailcone  latches  are  positively 
retained  in  the  latched  position  in  a  manner 
acceptable  to  the  Manager,  Los  Angeles 
ACO,  FAA,  Transport  Airplane  Directorate. 
However,  the  tailcone  release  system  must  be 
reactivated  prior  to  further  flight  upon 
conversion  to  a  passenger  or  passenger/ cargo 
configuration. 

(b)  Within  24  months  after  the  effective 
date  of  this  amendment,  for  airplanes  listed 
in  McDonnell  Douglas  Service  Bulletin  53- 
199,  Revision  3,  dated  July  15, 1991, 
accomplish  either  paragraph  (bKl)  or  (b)(2)  of 
this  AD,  as  appUcable: 

(1)  Modify  airplanes  in  a  passenger  or 
passenger/cargo  configuration  by  installing 
the  "tailcone  unsafe"  indicating  system  in 
accordance  with  paragraph  L  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  53-199,  Revision  3, 
dated  July  15, 1991.  Modification  previously 
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Adoption  of  the  Anendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§3«.13    lAnMndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-22-03.  McDoaneH  Douglas:  Amendment 
39-8063.  Docket  No.  90-NM-97-AD. 

Applicability:  Model  DC-8  series  airplanes 
(including  C-9  Military).  Model  DC-»-80 
(MIV-80)  series  airplanes,  and  Model  MD-88 
airplanes;  operating  in  passenger,  passenger/ 
cargo ,  or  all-cargo  configuration;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  unexpected  tailcone 
deployment  on  landing,  accomplish  the 
following: 

(a)  Within  24  months  after  August  8, 1987 
(the  effective  date  of  Amendment  39-5665, 
AD  87-13-09),  install  a  visual  indicating 
means,  which  is  approved  by  the  Manager, 
Los  Angeles  Aircraft  Certification  Office 
(ACO).  FAA,  Transport  Airplane  Directorate, 
that  will  signal  the  appropriate  flight  crew 
members  when  the  tailcone  is  not  attached  to 
the  airplane. 

Note:  Any  modification  to  install  a  tailcone 
missing  indicating  system  that  was 
previously  determined  by  the  FAA  to  comply 
with  AD  87-13-09,  meets  the  requirements  of 
this  paragraph. 

Note:  Modification  is  not  required  on  all- 
cargo  configured  airplanes  for  which  an 
alternative  method  of  compliance  was 
approved  for  AD  67-13-00,  in  which  the 
tailcone  release  system  has  been  deactivated 
and  the  tailcone  latches  are  positively 
retained  in  the  latched  position  in  a  manner 
acceptable  to  the  Manager,  Los  Angeles 
ACO,  FAA,  Transport  Airplane  Directorate. 
However,  the  tailcone  release  system  must  be 
reactivated  prior  to  further  Hight  upon 
conversion  to  a  passenger  or  passenger/ cargo 
configuration. 

(b)  Within  24  months  after  the  effective 
date  of  this  amendment,  for  airplanes  listed 
in  McDonnell  Douglas  Service  Bulletin  53- 
199,  Revision  3,  dated  July  15. 1991, 
accomplish  either  paragraph  (bMl)  or  (b)(2)  of 
this  AD,  as  applicable: 

(1)  Modify  airplanes  in  a  passenger  or 
passenger/cargo  configuration  by  installing 
the  "tailcone  unsafe"  indicating  system  in 
accordance  with  paragraph  Z.  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  53-199,  Revision  3. 
dated  July  15, 1991.  Modification  previously 


accomplished  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  53-199,  dated 
November  25. 1987;  Revision  1.  dated  March 
22. 1968;  or  Revision  2,  dated  March  17, 1988. 
is  considered  to  comply  with  the 
requirements  of  this  paragraph. 

(2)  Modify  airplanes  in  an  all-cargo 
configuration  by  deactivating  the  tailcone 
release  system  in  a  manner  approved  by  the 
Manager,  Los  Angeles  ACO.  FAA.  Transport 
Airplane  Directorate.  However,  the  tailcone 
release  system  must  be  reactivated  and  the 
procedures  specified  in  paragraph  (b)(1)  of 
this  AD  must  be  accomplished  prior  to  further 
flight  upon  conversion  to  a  passenger  or 
passenger/cargo  configuration. 

(c)  For  Model  DC-9-ao  (MD-80)  series 
airplanes  and  Model  MD-86  airplanes:  within 
24  months  after  the  effective  date  of  this 
amendment,  modify  the  tailcone  release 
actuating  mechanism  shroud  by  installing  a 
cover  over  the  slot  so  the  mechanism  is  not 
exposed  to  the  cabin.  This  modification  must 
be  accomplished  in  a  manner  approved  by 
the  Manager.  Los  Angeles  ACO.  FAA. 
Transport  Airplane  Directorate. 

(d)  Upon  accomplishment  of  the  procedures 
specified  in  paragraph  (b)(1)  of  the  AD.  the 
requirements  of  paragraph  (a)  of  this  AD  are 
no  longer  applicable  and  the  visual  indicating 
means  installed  in  accordance  with  that 
paragraph  may  be  removed. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transpor   '  irplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  installation  of  the  "tailcone  unsafe" 
indicating  system  shall  be  done  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  53-199,  Revision  3,  dated  July  15, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach.  California 
90846;  Attn:  Business  Unit  Manager, 
Technical  Pubhcations  &  Technical 
Administration  Support  C1-L5B  (45-60). 
Copies  may  be  inspected  at  the  FAA 

.  Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW.,  room  8401,  Washington.  DC. 

This  amendment  (39-8063.  AD  91-22-03) 
becomes  effective  on  January  3, 1992. 


Issued  in  Renton,  Washington,  on  October 
7,1991. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-28611  Filed  11-27-01:  8:45  am) 
MUJNQ  COOC  4»10-1>-lt 


Office  of  ttie  Secretary 

14  CFR  Part  255 

[Docket  No.  46494;  Amendment  No.  255-7] 

RIN  2105-AB47 

Computer  Reeervatlon  System  (CRS) 
Regulations 

agency:  Office  of  the  Secretary. 
Department  of  Transportation. 
action:  Final  rule. 

summary:  The  Department  is  extending 
the  expiration  date  of  its  existing  rules 
on  computer  reservations  systems 
(CRSs)  (14  CFR  part  255)  to  May  31, 
1992,  to  enable  the  Department  to 
complete  its  rulemaking  on  whether 
those  rules  should  be  renewed  for  a 
longer  period  and,  if  so,  with  what 
changes. 
EFFECTIVE  DATE:  November  29. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Ray  or  Gwyneth  Radloff.  Office 
of  the  General  Counsel,  400  7th  St.,  SW., 
Washington.  DC  20590,  (202)  366-4731  or 
366-9305.  respectively. 
8UPRI.EMENTARY  INFORMATION: 

Introduction 

The  Department's  rules  governing 
computer  reservations  systems  (CRSs) 
operated  in  the  United  States,  14  CFR 
part  255,  originally  adopted  by  the  Civil 
Aeronautics  Board  (the  "Board")  in  1984, 
provided  that  they  would  expire  on 
December  31, 1990.  We  began  this 
proceeding  in  order  to  determine 
whether  we  should  readopt  the  rules 
and,  if  so,  whether  we  should  modify 
them.  We  accordingly  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  requesting  comments  on 
these  issues.  Advance  Notice  of 
Proposed  Rulemaking,  Computer 
Reservations  Systems,  54  FR  38870 
(September  21, 1989).  Because  of  the 
large  number  of  comments  that  were 
filed,  and  the  complexity  of  the  issues, 
we  could  not  complete  this  rulemaking 
by  the  rules'  original  expiration  date. 
We  therefore  amended  S  255.10(b)  of  the 
rules  to  change  the  termination  date 
from  December  31, 1990,  to  November 
30, 1991,  55  FR  53149  (December  27, 
1990).  Several  parties  filed  comments  on 
our  proposal  to  take  that  action,  but  no 
one  opposed  it. 


We  thereafter  issued  a  notice  of 
proposed  rulemaking  (NPRM)  with  our 
tentative  conclusions  on  whether  the 
rules  should  be  readopted  and  modified, 
56  FR  12586  (March  26, 1991).  We 
tentatively  concluded  that  the  rules 
should  be  readopted  with  some  changes. 

We  received  a  large  number  of 
comments  and  reply  comments  on  the 
NPRM  from  the  Department  of  Justice, 
U.S.  vendors,  major  U.S.  and  foreign 
airlines,  many  travel  agencies  and  the 
travel  agency  trade  associations,  and 
others.  Their  comments  expressed  a 
wide  range  of  views  and  advocated 
many  changes  to  our  proposals  (along 
with  some  proposals  that  we  should 
have  no  CRS  rules).  In  addition,  we 
decided  to  grant  Northwest's  request  for 
additional  information  on  system 
reliability.  Order  91-8-63  (August  30, 
1991).  The  complexity  of  the  issues  and 
our  decision  to  seek  additional 
information  on  CRS  reliability  have 
prevented  us  from  issuing  a  final  rule  by 
the  November  30, 1991.  expiration  date. 

We  therefore  proposed  to  extend  the 
rules'  expiration  date  to  May  31, 1992.  56 
FR  57603  (November  13. 1991).  We 
tentatively  determined  that  the  current 
rules  should  be  maintained  for  another 
six  months  in  order  to  prevent  the 
disruption  that  would  occur  if  the  rules 
expired  and  if  we  later  adopted  the 
same  or  similar  rules. 

Comments 

We  received  comments  on  our 
proposal  to  change  the  rules' 
termination  date  form  Covia 
Partnership,  the  owner  of  the  second- 
largest  CRS,  Apollo;  United  Airiines, 
Covia's  principal  owner  and  Worldspan 
LP.  They  do  not  oppose  the  proposed 
extension  of  the  ciurent  rules.  Covia 
alleges  that  the  uncertainty  in  the 
industry  over  the  terms  of  our  final  rules 
is  itself  causing  some  disruption  and 
accordingly  encourages  us  to  expedite 
our  completion  of  the  rulemaking. 
United,  on  the  other  hand,  states  that  on 
balance  it  believes  that  we  should  take 
enough  time  to  thoroughly  investigate 
any  rule  changes.  Worldspan  alleges 
that  the  Department  should  expedite  its 
adoption  of  final  rules,  since  the  current 
rules  assertedly  do  not  prevent 
competitive  abuses  by  the  major 
vendors. 

Need  for  Extending  the  Expiration  Date 

After  considering  thexomments,  we 
have  determined  to  adopt  our  proposal 
to  amend  §  255.10(b)  to  change  the  rules 
expiration  date  to  May  31, 1992.  We 
obviously  will  be  unable  to  complete  the 
rulemaking  on  whether  the  rules  should 
be  readopted,  with  or  without  changes. 
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by  November  30. 1991,  and  allowing  the 
current  rules  to  expire  would  be 
disruptive,  as  explained  in  our  Notice  of 
Proposed  Rulemaking.  No  one  disagrees 
with  our  decision  to  extend  the  rules. 

We  recognize  the  importance  of 
completing  the  rulemaking  as  soon  as 
possible,  and  we  intend  to  do  so. 

Effective  Date 

We  have  determined  for  good  cause  to 
make  this  amendment  effective  on 
November  29. 1991.  rather  than  30  days 
after  publication  as  required  by  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d).  except  for  good  cause  shown.  In 
order  to  maintain  the  current  rules  in 
effect  on  a  continuing  basis,  we  must 
make  this  amendment  effective  by 
November  30. 1991.  Since  the 
amendment  preserves  the  status  quo,  it 
will  require  no  changes  in  the  current 
operations  of  the  CRS  vendors,  U.S.  and 
foreign  airlines,  and  travel  agencies.  As 
a  result,  making  the  amendment 
effective  less  than  30  days  after 
publication  will  impose  no  burden  on 
anyone. 

,  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  each 
executive  agency  to  prepare  a  reg\ilatory 
impact  analysis  for  every  "major  rule". 
The  Order  defines  a  major  rule  as  one 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  msu-kets.  The  CRS 
regulations  appear  to  be  a  major  rule, 
since  they  would  probably  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more. 

Our  notice  proposing  to  change  the 
rules'  expiration  date  pointed  out  that 
the  Board  had  done  a  regulatory  impact 
analysis  in  its  CRS  rulemaking  and  that 
our  NmM  also  contained  such  an 
analysis,  although  it  focused  on  the 
effects  of  the  proposed  changes  to  the 
rules.  We  stated  that  the  Board's 
analysis,  as  modified  by  our  NPRM's 
analysis,  appeared  to  remain  valid  for 
our  proposal  to  extend  the  rules' 
expiration  date,  and  that  we  therefore 
proposed  to  rely  on  those  analyses.  We 
noted  that  we  would  consider  comments 
from  any  parties  on  that  analysis  before 
making  our  proposal  final. 

No  one  filed  comments  on  the 
regulatory  impact  analysis.  We  will 


therefore  make  final  our  initial 
regulatory  impact  statement  analysis. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Public 
Law  96-354)  is  intended  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  and 
other  small  entities.  It  requires 
regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  In  its  rulemaking  the  Board 
conducted  a  regulatory  flexibility 
analysis  on  the  rules'  impact,  as  noted  in 
our  notice  proposing  to  change  the  rules' 
expiration  date.  We  stated  there  that  the 
amendment  would  not  change  the 
existing  regulation  of  small  businesses 
and  that  the  Board's  analysis  appeared 
applicable  to  our  proposed  amendment. 
We  therefore  stated  that  we  would 
adopt  that  analysis,  subject  to  any 
comments  filed  on  the  proposal. 

No  party  commented  on  the  regulatory 
flexibility  analysis.  We  have 
accordingly  determined  to  make  final 
our  initial  analysis. 

Paperwork  Reduction  Act 

This  proposal  will  not  impose  any 
coUection-of-information  requirements 
and  so  is  not  subject  to  the  Paperwork 
Reduction  Act.  Public  Law  96-511. 44 
U.S.C  chapter  35. 

Federalism  Implications 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  we  have 
determined  that  the  rule  does  not  have 
sufficient  federalism  impUcations  to 
warrant  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  14  CFR  Part  255 

Air  Carriers,  Antitrust.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  of 
Transportation  is  amending  14  CFR  part 
255,  Carrier-owned  Computer 
Reservation  Systems,  as  follows: 

PART  255— CARRIER-OWNED 
COMPUTER  RESERVATIONS 
SYSTEMS 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  Sees.  102,  204,  404.  411,  419, 1102; 
Pub.  L  85-728  as  amended,  72  Stat.  740,  743, 
760,  769,  797;  92  Stat.  1732;  49  U.S.C  1302, 
1324, 1374. 1381. 1389, 1502. 


2.  Section  255.10  is  revised  to  read  as 
follows: 


S2S6.10 

Unless  extended,  this  rule  shall 
terminate  on  May  31, 1992. 

Issued  in  Washington.  DC  on  November  26, 
1991. 

Samud  K.  SkiiMwr, 
Secretary  of  Transportation. 
[FR  Doc.  91-28779  Filed  11-26-91;  12:10  pm| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Dockat  Na  910761-1265) 

RIN  0691-AA17 

International  Services  Surveys;  BE-20 
Benchmark  Survey  of  Selected 
Services  Transactions  With 
Unaffiliated  Foreign  Persons— 1991 

AOENCV:  Bureau  of  Economic  Analysis. 

Commerce. 

Acnow:  Final  rule. 

summary:  These  final  rules  amend  15 
CFR  part  801  by  revising  §  801.10  and 
setting  forth  the  reporting  requirements 
for  the  BE-20  Benchmark  Survey  of 
Selected  Services  Transactions  With 
Unaffiliated  Foreign  Persons— 1991; 
former  §  801.10.  which  contained  the 
rules  for  the  last  (1986)  benchmark 
survey,  is  now  deleted. 

The  BE-20  benchmark  survey  is 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act.  It  is  taken  once  every  5 
years  and  is  intended  to  cover  the 
universe  of  selected  U.S.  services 
transactions  with  unaffiliated  foreign 
persons.  In  nonbenchmaric  years,  the 
data  fix>m  the  survey  are  used  to  derive 
universe  estimates  of  these  transactions 
based  on  sample  data  collected  in  the 
BE-22  annual  follow-on  survey  to  the 
BE-20.  The  information  gathered  in 
needed  primarily  to  support  U.S.  trade 
policy  initiatives  on  international 
services  and  to  compile  the  U.S.  balance 
of  payments  and  the  national  income 
and  product  accounts. 

Two  major  changes  to  the  BE-20 
survey  are  contained  in  these  final  rules: 

(1)  The  exemption  criteria  for  the 
survey  have  been  changed  to 
significantly  improve  the  coverage  of  thi> 
survey  and  the  accuracy  of  the 
geographic  detail  obtained  fo^  critical 
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2.  Section  255.10  is  revised  to  read  as 
follows: 


S28S.10 

Unless  extended,  this  rule  shall 
terminate  on  May  31, 1992. 

Issued  in  Waahington.  DC  on  November  26, 
1991. 

Samuel  K.  SkimMr, 
Secretary  of  Transportation. 
(FR  Doc.  91-28779  Filed  11-28-91;  12:10  pm| 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economtc  Analysis 
15  CFR  Part  801 
[Dod(»t  Na  SlOTei-iaSS] 
RIN  0691-AA17 

International  Sorvices  Surveys;  BE-20 
Benctwnarfc  Survey  of  Selected 
Services  Transactlorts  With 
Unaffiliated  Foreign  Persons— 1M1 

AQENCY:  Bureau  of  Economic  Analysis. 

Commerce. 

Acnow:  Final  rule. 

summary:  These  Hnal  rules  amend  15 
CFR  part  801  by  revising  S  801.10  and 
setting  forth  the  reporting  requirements 
for  the  BE-20  Bendunark  Survey  of 
Selected  Services  Transactions  With 
Unaffiliated  Foreign  Persons — 1991; 
former  §  801.10,  which  contained  the 
rules  for  the  last  (1986)  benchmark 
survey,  is  now  deleted. 

The  BE-20  benchmark  survey  is 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act.  It  is  taken  once  every  5 
years  and  is  intended  to  cover  the 
universe  of  selected  U.S.  services 
transactions  with  unaffiliated  foreign 
persons.  In  nonbenchmark  years,  the 
data  from  the  survey  are  used  to  derive 
universe  estimates  of  these  transactions 
based  on  sample  data  collected  in  the 
BE-22  annual  follow-on  survey  to  the 
BE-20.  The  information  gathered  in 
needed  primarily  to  support  U.S.  trade 
policy  initiatives  on  international 
services  and  to  compile  the  U.S.  balance 
of  payments  and  the  national  income 
and  product  accounts. 

Two  major  changes  to  the  BE-20 
survey  are  contained  in  these  final  rules: 

(1)  The  exemption  criteria  for  the 
survey  have  been  changed  to 
signiflcantly  improve  the  coverage  of  thf 
survey  and  the  accuracy  of  the 
geographic  detail  obtained  fo**  critical 
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services,  such  as  data  base  and  other 
information  services,  computer  and  data 
processing  services,  etc.,  and 

(2)  Several  services  not  pre\'iou8iy 
included  in  the  survey  have  been  added. 
Specifically,  data  on  receipts  and 
payments  for  the  sale,  purchase,  or  use 
of  rights  to  natural  resources;  claims 
related  to  purchases  of  primary 
insurance;  and  miscellaneous 
disbursements,  consisting  the  news- 
gathering  costs  of  broadcasters  and  the 
print  media,  production  costs  of 
broadcasters  and  motion  picture 
producers,  and  costs  of  maintaining 
business  promotion,  sales,  or 
representative  offices  or  of  participating 
in  foreign  trade  shows  are  covered  for 
the  first  time. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  December  30. 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-SO),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  In  the 
August  5. 1991  Federal  Register. 
Volume  56,  No.  150.  56  FR  37170.  the 
Bureau  of  Economic  Analysis  published 
a  notice  of  proposed  rulemaking 
amending  15  CFR  part  801  by  revising 
§  801.10  to  change  the  reporting 
requirements  for  the  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  With  Unaffihated  Foreign 
Persons — 1991.  No  comments  on  the 
proposed  rulemaking  were  received. 
Thus,  except  for  minor  changes  to 
clarify  the  definition  of  "performing  arts, 
sports,  and  other  live  performances, 
presentations,  and  events"  in 
§  801.10(c)(]6),  these  final  rules  are  the 
same  as  the  proposed  rules. 

The  BE^20  survey  is  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act  (Pub.  L  94-472, 
90  Stat.  2059,  22  U.S.C.  3101-3108.  as 
amended  by  Public  Law  98-573  and 
Public  Law  101-533).  The  survey  is 
conducted  once  every  5  years.  The  new 
survey  covers  1991;  the  last  survey 
covered  1986.  The  survey  is  intended  to 
cover  the  universe  of  selected  U.S. 
services  transactions  with  unaffiliated 
foreign  persons.  In  nonbenchmark  years, 
universe  estimates  of  these  transactions 
are  derived  from  reported  sample  data 
by  extrapolating  forward  the  universe 
data  collected  in  the  BE-20  benchmark 
survey.  The  data  are  needed  to  support 
U.S.  trade  policy  initiatives,  including 
bilateral  and  multilateral  trade 
negotiations,  on  international  services, 
compile  the  U.S.  balance  of  payments 
and  national  income  and  product 


accounts,  assess  U.S.  competitiveness  in 
international  trade  in  services,  and 
improve  the  ability  of  U.S.  businesses  to 
identify  and  evaluate  market 
opportunities  for  services  trade. 

Two  major  changes  to  the  survey 
since  it  was  last  conducted  for  1986  are 
reflected  in  these  final  rules: 

(1)  The  exemption  criteria  for  the 
survey  have  been  changed  to 
significantly  improve  the  coverage  of 
the  survey  and  the  accuracy  of  the 
geographic  detail  obtained  for  critical 
services.  For  the  1986  BE-20  survey,  the 
threshold  for  mandatory  reporting  was 
$250,000  per  transaction,  that  is,  if  an 
individual  transaction  in  any  covered 
service  exceeded  $250,000  during  the 
year,  it  had  to  be  reported.  (A 
transaction  was  defined  as  the  sum  of 
all  purchases,  or  the  sum  of  all  sales,  of 
a  particular  service  between  a  given 
U.S.  person  and  a  given  foreign  person 
during  the  year.)  Such  transactions  had 
to  be  reported  by  type,  disaggregated  by 
country.  Smaller  transactions  in  each 
service  were  requested  to  be  reported 
voluntarily,  in  aggregate  for  all  foreign 
countries  combined,  if  the  total  of  such 
transactions  exceeded  $500,000. 

For  the  1991  survey,  BEA  will  require 
respondents  to  report  sales  for  a  given 
service  if  total  sales  of  that  service 
exceed  $500,000,  and  to  report  purchases 
if  total  purchases  of  that  service  exceed 
$500,000.  Such  services  must  be 
disaggregated  by  country.  For  those 
types  of  services  for  which  sales  or 
purchases  total  $500,000  or  less,  data  are 
requested  to  be  reported  voluntarily,  in 
aggregate  for  all  foreign  countries 
combined. 

The  $250,000  per-transaction 
exemption  level  used  in  the  1988  survey 
did  not  provide  adequate  information  on 
many  services  for  two  reasons:  It  caused 
a  large  proportion  of  the  services  to  be 
reported  only  voluntarily  by  type, 
without  any  country  detail,  and  it  also 
resulted  in  a  significant  proportion  of 
services  transactions  to  not  be  reported 
at  all. 

Data  by  individual  foreign  country 
and  by  type  of  service  cross-classified 
by  country  are  available  only  from  the 
mandatory  sections  of  the  survey.  In 
1986,  smaller  transactions  were  reported 
voluntarily,  in  aggregate  for  all  countries 
combined.  The  large  size  of  the  data 
reported  voluntarily  (not  by  country)  in 
the  1986  BE-20  (and  in  the  BE-22  annual 
follow-on  survey  for  1987  forward, 
which  had  the  same  exemption  level) 
indicated  that  the  $25a000  per- 
transaction  exemption  level  for 
mandatory  reporting  was  clearly 
inadequate  to  obtain  the  complete  and 
accurate  information  by  country,  and  by 
type  of  service  cross-dassified  by 


country,  required  for  analytical  and 
policy  purposes.  The  voluntary  data 
accounted  for  over  one-half  of  the  totals 
for  a  number  of  important  services. 
Also,  for  every  service  covered  by  the 
BE-20  except  telecommunications, 
construction,  and  insurance,  the 
voluntary  data  accounted  for  23  percent 
or  more  of  total  sales  or  total  purchases 
(including  both  the  voluntary  and 
mandatory  data)  in  al  least  one  recent 
year. 

In  addition,  the  $250,000  per- 
transaction  exemption  level  caused  a 
significant  amount  of  services  to  not  be 
reported  at  all.  Evidence  of  this  was 
provided  in  the  BE-22  annual  follow-up 
surveys.  In  those  surveys,  companies 
that  claimed  exemption  from  mandatory 
reporting  because  they  had  no 
individual  transaction  of  more  than 
$250,000.  and  that  did  not  report  data 
voluntarily,  were  asked  to  indicate  the 
rough  size  ranges  of  their  total  sales  and 
total  purchases  of  all  covered  services 
combined.  Some  companies  indicated 
that,  even  though  their  transactions 
were  small  individually,  they  were 
sizable  in  total.  The  1986  BE-20  may 
also  have  missed  transactions  of 
companies  that  would  have  claimed 
exemption  from  reporting  but  werf  not 
contacted  by  BEA  and  small 
transactions  of  companies  that  reported 
only  in  the  mandatory  sections  of  the 
survey,  and,  thus,  did  not  provide  data 
on  their  small  transactions  in  the 
voluntary  section. 

For  receipts,  coverage  problems  were 
particularly  serious  in  data  base  and 
other  information  services:  computer 
and  data  processing  services:  and  legal 
services.  For  payments,  large  and 
persistent  coverage  problems  were 
evident  in  legal  services:  educational 
and  training  services;  and  performing 
arts.  For  most  other  covered  services, 
coverage  problems  were  sizable  in  some 
years  but  not  in  others. 

The  improvement  in  mandatory 
coverage  outside  telecommunications, 
insurance,  and  construction  is  expected 
to  be  significant  under  the  new 
exemption  level.  Based  on  data  from  the 
1989  BE-22  survey.  BEA  estimates  that 
sales  reported  in  the  mandatory  section 
of  the  survey  for  the  15  covered  services 
excluding  telecommunications  would 
have  been  46  percent  higher,  and 
purchases  would  have  been  37  percent 
higher,  under  the  new  exemption  level 
than  under  the  one  used  in  1986. 

(2)  Several  services  not  previously 
covered  by  the  BE-20  survey  hove  been 
added.  BEA  has  broadened  the  coverage 
of  the  BE-20  to  include  several 
additional  services.  The  addition  of 
these  services  fills  several  of  the 


60918        Federal  Register  /  Vol.  56.  No.  230  /  Friday.  November  29.  1991  /  Rules  and  Regulations 


remaining  major  gaps  in  Government 
statistics  on  international  services 
transactions.  A  new  schedule  covers 
receipts  and  payments  for  the  purchase, 
sale,  or  use  of  rights  to  natural 
resources,  such  as  oil  production 
royalties.  Another  new  schedule  covers 
a  variety  of  miscellaneous 
disbursements,  consisting  of  news- 
gathering  costs  of  broadcasters  and 
print  media,  production  costs  of 
broadcasters  and  motion  picture 
producers,  disbursements  to  maintain 
business  promotion,  sales,  or 
representative  offices,  and 
disbursements  for  participating  in 
foreign  trade  shows.  BEA  will  also  begin 
collecting  data  on  claims  related  to 
purchases  of  primary  insurance;  only 
purchases  of  primary  insurance  (i.e., 
premiums  paid)  were  previously 
covered. 

One  other  change  reflected  in  these 
final  rules  for  the  1991  BE-20  survey  was 
Tirst  made  in  the  1987  BE-22  annual 
follow-on  survey  to  the  1986  BE-20.  That 
change  is  to  delete  coverage  of 
purchases  and  sales  of  prepackaged 
computer  software  from  the  computer 
and  data  processing  services  category 
for  purposes  of  this  survey.  This  change 
was  recommended  during  OMB's 
clearance  of  the  1987  BE-22  survey  by 
political  respondents  on  the  basis  that 
transactions  in  prepackaged  software 
are  transactions  in  goods  instead  of  in 
services. 

In  its  consideration  of  whether  or  not 
to  add  services  to  the  1991  BE-20 
survey,  BEA  recognized  that  one  of  the 
major  remaining  gaps  in  U.S. 
Government  statistics  on  international 
services  is  the  lack  of  information  on 
financial  services.  However,  BEA 
decided  not  to  propose  the  addition  of 
questions  related  to  financial  services 
now,  but  is  studying  possible  ways  to 
obtain  information  on  such  services, 
including  adding  questions  to  the  1992 
BE-22  survey.  BEA  also  decided  not  to 
propose  adding  questions  at  this  time  on 
a  number  of  nonfinancial  services, 
including  medical  services,  merchant 
trader  commissions,  real  estate 
commissions,  finder's  fees,  and 
clearance  of  credit  card  vouchers. 

BEA  intends  to  mail  the  survey  forms 
to  respondents  in  January  1992,  and 
either  a  completed  form  or  a  valid  claim 
for  exemption  must  be  returned  to  BEA 
by  March  31, 1992. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  in  these  fmal  rules  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  No.060&-O058). 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


vary  from  4  to  500  hours  per  response, 
with  an  average  of  13.2  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce, 
Washington,  DC  20230:  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  060&-0058. 
Washington.  DC  20503. 

Executive  Order  12291 

BEA  has  determined  that  these  final 
rules  are  not  "major"  as  defined  in  E.O. 
12291  because  they  are  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Regulatory  Flexibility  Act 

The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  imder  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  that  these  final  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
exemption  level  for  the  survey  excludes 
most  small  businesses  from  mandatory 
reporting.  Reporting  is  required  only  if 
total  sales  or  total  purchases 
transactions  in  a  given  type  of  service 
with  unaffiliated  foreigners  exceed 
$500,000  during  the  year.  In  addition, 
international  business,  whether  in  goods 
or  services,  tends  to  be  conducted 
mainly  by  the  larger  companies  in  a 
given  industry.  Finally,  small  businesses 
tend  to  have  specialized  operations  and 
activities,  so  those  that  do  have 
reportable  transactions  will  likely  have 
to  report  only  one  type  of  service; 


therefore,  the  burden  on  them  should  be 
relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments,  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Services. 

Dated:  October  24, 1991. 
Allan  H.  Young. 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  15  CFR  part  801  is  amended 
as  follows: 

PART  801-{  AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  22  U.S.C.  3101-3108, 
and  E.0. 11961,  as  amended. 

2.  Section  801.10  is  revised  to  read  as 
follows: 

§801.10    Rules  and  regulations  (or  the  BE- 
20.  Bcnctimark  Survey  of  Selected  Services 
Transactions  witti  Unaffiliated  Foreign 
Persons— 1991. 

A  BE-20,  Benchmark  Survey  of 
Selected  Services  Transactions  with 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies'  1991 
fiscal  year.  All  legal  authorities, 
provisions.  deHnitions,  and 
requirements  contained  in  §  801.1 
through  §  801.9(a)  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-20  survey  are  given  below. 
More  detailed  instructions  are  given  on 
the  report  form  itself. 

(a)  The  BE-20  survey  consists  of  two 
Parts  and  eight  schedules.  Part  I  (Name, 
Address,  and  Determination  of 
Reporting  Status)  requests  information 
needed  to  determine  whether  a  report  is 
required  and  which  schedules  apply. 
Part  II  (Identification  and  Selected 
Financial  and  Operating  Data  of  U.S. 
Reporter)  requests  information  about  the 
reporting  entity.  Each  of  the  eight 
schedules  covers  one  or  more  different 
types  of  services  and  is  to  be  completed 
only  if  the  U.S.  Reporter  has 
transactions  of  the  type(s)  covered  by 
the  particular  schedule. 

(b)  WTjo  is  to  report  and  transactions 
to  be  reported.  (1)  Mandatory 
reporting — A  BE-20  report  is  required 
from  each  U.S.  person  who  had 
transactions  (either  sales  or  purchases) 
in  excess  of  $500,000  with  unaffiliated 
foreign  persons  in  any  of  the  services 
listed  in  paragraph  (c)  of  this  section 
during  the  U.S.  persons  1991  fiscal  year. 

(i)  The  determination  of  whether  a 
U.S.  person  is  subject  to  this  mandatory 
reporting  requirement  may  be 
judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
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)on8e,  therefore,  the  burden  on  them  should  be 

r  relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics,  Balance  of 
payments,  Foreign  trade,  Reporting  and 
recordkeeping  requirements.  Services. 

Dated:  October  24. 1991. 
Allan  H.  Young. 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  part  801  is  amended 
as  follows: 

PART  801-{  AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  22  U.S.C.  3101-3108. 
and  E.0. 11961,  as  amended. 

2.  Section  801.10  is  revised  to  read  as 
follows: 

§801.10    Rules  and  regulations  (or  ttM  BE- 
20,  Benchntark  Survey  of  Selected  Services 
Transactions  witti  Unaffiliated  Foreign 
Persons— 1991. 

A  BE-20,  Benchmark  Survey  of 
Selected  Services  Transactions  with 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies'  1991 
flscal  year.  All  legal  authorities, 
provisions,  deHnitions,  and 
requirements  contained  in  §  801.1 
through  §  801.9(a)  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-20  survey  are  given  below. 
More  detailed  instructions  are  given  on 
the  report  form  itself. 

(a)  The  BE-20  survey  consists  of  two 
Parts  and  eight  schedules.  Part  I  (Name, 
Address,  and  Determination  of 
Reporting  Status)  requests  information 
needed  to  determine  whether  a  report  is 
required  and  which  schedules  apply. 
Part  II  (Identification  and  Selected 
Financial  and  Operating  Data  of  U.S. 
Reporter)  requests  information  about  the 
reporting  entity.  Each  of  the  eight 
schedules  covers  one  or  more  different 
types  of  services  and  is  to  be  completed 
only  if  the  U.S.  Reporter  has 
transactions  of  the  type(s)  covered  by 
the  particular  schedule. 

(b)  WTjo  is  to  report  and  transactions 
to  be  reported.  (1)  Mandatory 
reporting — A  BE-20  report  is  required 
from  each  U.S.  person  who  had 
transactions  (either  sales  or  purchases) 
in  excess  of  $500,000  with  unaffiliated 
foreign  persons  in  any  of  the  services 
listed  in  paragraph  (c)  of  this  section 
during  the  U.S.  persons  1991  fiscal  year. 

(i)  The  determination  of  whether  a 
U.S.  person  is  subject  to  this  mandatory 
reporting  requirement  may  be 
judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
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company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

(ii)  Reporters  who  must  file  pursuant 
to  this  mandatory  reporting  requirement 
must  complete  parts  I  and  II  of  Form  BE- 
20  and  all  applicable  schedules.  The 
total  amounts  of  transactions  appUcable 
to  a  particular  schedule  are  to  be 
entered  in  the  appropriate  coiunm(s}  on 
line  1,  section  A  of  the  schedule.  In 
addition,  these  amounts  must  be 
distributed  below  line  1  to  the 
country(ie8)  involved  in  the 
transaction(s). 

(iii)  Application  of  the  $500,000 
exemption  level  to  each  covered  service 
is  indicated  on  the  schedule  for  that 
particular  service.  It  should  be  noted 
that  an  item  other  than  sales  or 
purchases  may  be  used  as  the  measure 
of  a  given  service  for  purposes  of 
determining  whether  the  threshold  for 
mandatory  reporting  of  the  service  is 
exceeded. 

(2)  Voluntary  reporting — If,  during  the 
U.S.  person's  1991  fiscal  year,  the  U.S. 
person's  total  transactions  (either  sales 
or  purchases)  in  any  of  the  types  of 
services  listed  in  paragraph  (c)  of  this 
section  are  $500,000  or  less,  the  U.S. 
person  is  requested  to  provide  an 
estimate  of  the  total  for  each  type  of 
service. 

(i)  Provision  of  this  information  is 
voluntary.  The  estimates  may  be 
judgmental,  that  is,  based  on  recall, 
without  conducting  a  detailed  manual 
records  search. 

(ii)  The  amounts  of  transactions 
reportable  on  a  particular  schedule  are 
to  be  entered  in  the  appropriate 
column(s)  on  line  32,  section  B.  of  the 
schedule;  they  are  not  to  be 
disaggregated  by  country.  Reporters 
filing  voluntary  information  only  should 
also  complete  part  I  (sections  A,  B,  and 
C)  and  part  II  of  Form  BE-20,  answering 
"no"  for  each  type  of  service  listed  in 
part  I.  section  B  and  indicating  in  part  I. 
section  C  that  voluntary  data  are  being 
reported. 

(3)  Any  person  receiving  the  BE-20 
survey  form  from  BEA,  even  if  the 
person  is  not  subject  to  the  mandatory 
reporting  requirement  in  paragraph 
(b)(1)  of  this  section,  and  is  not  fihng 
information  on  a  voluntary  basis 
pursuant  to  paragraph  (b)(2)  of  this 
section,  must  nevertheless  complete  and 
return  to  BEA  part  I  of  the  form, 
answering  "no"  for  each  type  of  service 
listed  in  part  I,  section  B,  indicating  in 
part  I.  section  C  that  no  voluntary  data 
are  being  reported,  and  indicatii^  in 
part  I.  section  D  the  basis  for  not 
reporting  data.  This  requirement  is 


necessary  to  ensure  compliance  with 
reporting  requirements  and  efficient 
administration  of  the  Act  by  eliminating 
unnecessary  followup  contact. 

(c)  Covered  types  of  services.  Only 
the  services  listed  below  are  covered  by 
the  BE^20  survey.  Other  services,  such 
as  transportation,  reinsurance,  lending 
and  borrowing  and  related  fees  and 
charges,  brokerage  fees.  etc.  are  NOT 
covered.  Covered  services  are: 

(1)  Advertising  services.  Preparation 
of  advertising  and  placement  of  such 
advertising  in  media,  including  charges 
for  media  space  and  ti^e.  An 
advertising  agency  selling  services 
should  use  gross  billings  to  unaffiliated 
foreigners  as  the  measure  of  these 
services. 

(2)  Computer  and  data  processing 
services,  excluding  the  value  of 
prepackaged  software. 

Data  entry,  processing  (both  batch 
and  remote),  and  tabulation;  computer 
systems  analysis,  design,  and 
engineering;  custom  software  and 
programming  services;  rights  to  use. 
reproduce,  or  distribute  computer 
software,  whether  custom  or 
prepackaged;  equipment  leasing  (except 
financial  leasing)  integrated  hardware/ 
software  systems;  and  other  computer 
services  (e.g.,  timesharing,  maintenance, 
and  repair).  Excludes  the  value  of 
prepackaged  software. 

(3)  Data  base  and  other  information 
services.  Business  and  economic  data 
base  services,  including  business  news, 
stock  quotation,  and  financial 
information  services;  medical,  legal, 
technical,  demographic  bibliographic 
and  similar  data  base  services;  general 
news  services,  such  as  those  provided 
by  a  news  syndicate;  and  other 
information  services,  including 
reservation  systems  and  credit  reporting 
and  authorization  systems. 

(4)  Telecommunications  services,  (i) 
Message  telephone  services 
(communications  carriers  only}— 
Receipts  from  foreign  persons 
(communications  companies  and  postal, 
telephone,  and  telegraph  agencies 
(PTTs))  for  own  share  of  revenues  for 
transmitting  messages  originating 
abroad  to  U.S.  destinations,  and  payouts 
of  foreign  persons  (communications 
companies  and  PTTs)  for  their  share  of 
revenues  for  transmitting  messages 
originating  in  the  United  States  to 
foreign  destinations. 

(ii)  Private  leased  channel  services — 
Receipts  from  foreign  persons  for 
circuits  and  channels  terminating  in  the 
United  States  and  for  circuits  and 
channels  between  the  foreign  points, 
and  payouts  to  foreign  persons  for 
leased  channels  and  urcuits  terminating 
in  foreign  countries. 


(iii)  Telex,  telegram,  and  other  jointly 
provided  (basic)  services — Includes 
telex  and  telegram  services,  packet 
switched  services  when  not  offered  in 
connection  with  enhanced  services,  and 
other  regulated  services  of  the  type 
reportable  to  the  FCC  on  Report  4361. 

(iv)  Value-added  (enhanced) 
services — ^Telecommunications  services 
that  add  value  or  function  above  and 
beyond  the  telecommunications 
transport  services  that  deliver  the  value- 
added  services  to  end  users.  They  can 
include  electronic  mail,  voice  mail,  code 
and  protocol  processing,  and 
management  of  data  networks;  facsimile 
sen'ices  and  videoconferencing;  and 
other  value-added  (enhanced)  services. 

(v)  Support  services — Services  related 
to  the  maintenance  and  repair  of 
telecommunications  equipment;  ground 
station  services;  capacity  leasing  for 
transiting;  and  launching  of 
communications  satellites. 

(5)  Agricultural  services — Soil 
preparation  services,  crop  services, 
veterinary  and  other  animal  services, 
farm  labor  and  management  services, 
and  landscape  and  horticultural 
services. 

(6)  Research,  development,  and 
testing  services.  Commercial  and 
nonconunercial  research,  product 
development  services,  and  testing 
services.  Excludes  medical  and  dental 
laboratory  servic-es. 

(7)  Management,  consulting,  and 
public  relations  services.  Management 
services,  except  management  of  health 
care  facilities  (see  paragraph  (c)(8)  of 
this  section);  consulting  services,  except 
consulting  engineering  services  related 
to  actual  or  proposed  construction  or 
mining  services  projects  (see  paragraph 
(c)(20)  of  this  section)  and  computer 
consulting  (see  paragraph  (c)(2)  of  this 
section);  and  pubUc  relations  services, 
except  those  that  are  an  integral  part  of 
an  advertising  campaign  (see  paragraph 
(c)(1)  of  this  section).  Excludes 
management  and  operation  of  a  foreign 
business  by  a  U.S^erson.  or  of  a  U.S. 
business  by  a  foreign  person,  where 
operating  staff  as  well  as  management  is 
provided.  (Generally,  such  operations 
would  be  deemed  to  constitute  a  foreign 
affiliate  of  the  U.&  person,  or  a  U.S. 
afniiate  of  the  foreign  person,  to  be 
reported  in  BEA's  direct  investment 
surveys  rather  than  in  this  survey.) 

(8)  Management  of  health  care 
facilities.  Management  of  hospitals, 
nursing  homes,  and  other  health  care 
facilities.  If  operating  staff  is  provided, 
generally  should  be  reported  in  BEA's 
direct  investment  surveys,  rather  than  in 
this  survey. 
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(9)  Accounting,  auditing,  and 
bookkeeping  services.  Excludes  data 
processing  and  tabulating  services  (see 
paragraph  (c)(2)  of  this  section). 

(10)  Legal  services.  Legal  advice  or 
other  legal  services,  including  insurance 
claims  adjustment  services. 

(11)  Educational  and  training 
services.  Educational  or  training 
services  provided  or  acquired  on  a 
contract  or  fee  basis.  Excludes  tuition 
and  fees  charged  to  individual  students 
by  educational  institutions,  as  well  as 
training  done  by  a  manufacturer  in 
connection  with  the  sale  of  a  good  (see 
paragraph  (c)(15)(ii)  of  this  section). 

(12)  Mailing,  reproduction,  and 
commercial  art.  Direct  mail  advertising 
services;  mailing  8er\'ice:  blueprinting, 
photocopying,  and  other  reproduction 
services,  including  those  in  connection 
with  direct  mail  advertising:  commercial 
photography,  art,  and  graphic  services; 
address  list  compilers;  and  stenographic 
services. 

(13)  Employment  agencies  and 
temporary  help  supply  services. 
Employment  services  and  provision  of 
temporary  help  and  personnel  to 
perform  services  for  others  on  a  contract 
or  fee  basis.  Where  workers  are  carried 
on  the  payroll  of  the  agency,  includes 
receipts  and  payments  covering  the 
compensation  of  workers,  as  well  as 
agency  fees. 

(14)  Industrial  engineering  services. 
Engineering  services  related  to  the 
design  of  movable  products,  including 
product  design  services.  Excludes 
ser\'ice8  that  relate  to  inunovable 
products,  such  as  those  that  relate  to 
actual  or  proposed  construction  or 
mining  services  projects  (see  paragraph 
(c)(2)  of  this  section). 

(15)  Industrial-type  maintenance  and 
repair,  installation,  alteration,  and 
training  services,  (i)  Maintenance  and 
repair  services  primarily  to  machinery 
and  equipment,  and  small  maintenance 
and  repair  work  on  buildings,  structures, 
dams,  highways,  etc.  Would  include 
such  services  as  the  periodic  overhaul  of 
turbines  or  locomotives,  the 
extinguishing  of  oil  or  natural  gas  well 
fires,  and  reHnery  maintenance. 
Excludes  computer  maintenance  and 
repair  services  (see  paragraph  (c)(2)  of 
this  section). 

(ii)  Installation,  startup  and  training 
services  provided  by  a  manufacturer  in 
connection  with  the  sale  of  goods. 
Include  elsewhere  as  appropriate  (e.g.. 
in  construction  or  education  and 
training)  if  not  provided  in  connection 
with  the  sale  of  goods.  Excludes  such 
services  where  die  cost  is  included  in 
the  price  of  the  goods  and  not  separately 
billed  or  is  declared  as  a  part  of  the 
price  of  the  goods  on  the  shippers  export 


or  import  declaration  filed  with  the  U.S. 
Customs  Service:  however,  services 
provided  at  a  price  over  and  above  that 
entered  on  the  shippers  export  or  import 
declaration  should  be  included.  These 
services  would  be  reported  elsewhere  if 
not  provided  in  connection  with  the  sale 
of  goods.  For  example,  installation  of 
machinery  and  equipment  is  normally 
considered  a  construction  activity,  and 
training  personnel  in  the  use  of  new 
machinery  would  ordinarily  be  reported 
as  an  educational  or  training  service. 
However,  this  separate  category  has 
been  provided  for  reporting  such 
services  when  provided  in  connection 
with  goods. 

(18)  Performing  arts,  sports,  and  other 
live  performances,  presentations,  and 
events.  Fees  received  (net  of  allowances 
for  foreign  expenses)  or  paid  (net  of 
allowances  for  U.S.  expenses)  for 
performing  arts,  sports,  etc.  To  be 
reported  by  U.S.  management 
companies,  booking  agents,  promoters, 
and  presenters  who  received  the  fees 
(including  the  performer's  fees  and  their 
own  booking  fees);  U.S.  performers  who 
received  funds  directly  from  a  foreign 
person  rather  than  through  a  U.S. 
management  company  (or  similar 
entity);  and  management  companies, 
booking  agents,  promoters,  and 
presenters  who  paid  foreign  persons  for 
performances.  (As  used  here, 
"performers"  means  entertainers,  sports 
teams,  orchestras,  dance  companies, 
lecturers,  and  similar  persons  or 
performing  groups.) 

(17)  Rights  to  natural  resources. 
Receipts  (or  payments)  for  the  sale  (or 
acquisition),  or  for  the  use  of  rights  to 
natural  resources,  excluding  rights  to 
surface  land,  located  in  the  United 
States  and  abroad. 

(18)  Miscellaneous  disbursements. 
Disbursements  or  outlays  to  fund  news 
gathering  costs  of  broadcasters  and  the 
print  media;  production  costs  of  motion 
picture  companies  and  companies 
engaged  in  the  production  of  broadcast 
program  material  other  than  news;  and 
costs  of  maintaining  tourism,  business 
promotion,  sales,  and  representative 
offices,  and  of  participating  in  foreign 
trade  shows. 

(19)  Primary  insurance,  (i)  Primary 
insurance  premiums  paid — Applies  only 
to  insurance  purchased  from  foreign 
insurance  carriers.  Equals  premiums 
paid  minus  cancellations.  Excludes 
reinsurance  transactions. 

(ii)  Losses  recovered  on  purchases  of 
primary  insurance — Applies  only  to 
claims  recovered  on  purchases  of 
primary  insurance. 

(20)  Construction,  engineering, 
architectural,  and  mining  services. 
Covers  only  purchases  of  the  following 


types  of  services:  services  of  general 
contractors  in  the  fields  of  building  and 
heavy  construction;  construction  work 
by  special  trade  contractors,  such  as  the 
erection  of  structural  steel  for  bridges 
and  buildings  and  on-site  electrical 
work;  architectural,  engineering,  and 
land-surveying  services;  and  mining 
services,  including  oil  and  gas  field 
services.  Includes  only  those 
engineering  services  purchased  in 
conjunction  with  construction  and 
mining  services  projects:  industrial 
engineering  services,  such  as  product 
design  services,  are  included  under 
paragraph  (c)(14)  of  this  section. 
Includes  service  purchased  in 
connection  with  proposed  projects  (e.g.. 
feasibility  studies)  as  well  as  projects 
that  are  actually  being  carried  out.  Note 
that  the  U.S.  Reporter's  sales  of 
construction,  engineering,  architectural, 
and  mining  services  are  not  reportable 
in  this  survey,  but  on  separate  Form  BE- 
47. 

[PR  Doc.  91-28801  Filed  11-27-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-3ie  R«;  Notte*  No.  7151 

RIN  1512-AA07 

Establishment  of  Texas  Hill  Country 
Viticultural  Area  (89F-770P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Treasury  decision;  Final  rule. 


summary:  This  final  rule  establishes  a 
viticultural  area  in  south  central  Texas, 
to  be  known  as  "Texas  Hill  Country." 
This  final  rule  is  based  on  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  May  1, 1991,  at  56 
FR  19965.  Notice  No.  715.  ATF  believes 
the  establishment  of  viticultural  areas 
and  the  subsequent  use  of  viticultural 
area  names  in  wine  labeling  and 
advertising  will  allow  wineries  to 
designate  the  specific  grape-growing 
area  in  which  the  grapes  used  in  their 
wines  were  grown  and  will  enable 
consumers  to  better  identify  wines  they 
purchase. 

EFFECTIVE  DATE:  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Dundas,  Wine  and  Beer 
Branch.  650  Massachusetts  Avenue, 
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types  of  services:  services  of  general 
contractors  in  the  fields  of  building  and 
heavy  construction;  construction  work 
by  special  trade  contractors,  such  as  the 
erection  of  structural  steel  for  bridges 
and  buildings  and  on-site  electrical 
work;  architectural,  engineering,  and 
land-surveying  services;  and  mining 
services,  including  oil  and  gas  field 
services.  Includes  only  those 
engineering  services  purchased  in 
conjunction  with  construction  and 
mining  services  projects;  industrial 
engineering  services,  such  as  product 
design  services,  are  included  under 
paragraph  (c){14)  of  this  section. 
Includes  service  purchased  in 
connection  with  proposed  projects  (e.g-. 
feasibility  studies)  as  well  as  projects 
that  are  actually  being  carried  out.  Note 
that  the  U.S.  Reporter's  sales  of 
construction,  engineering,  architectural, 
and  mining  services  are  not  reportable 
in  this  survey,  but  on  separate  Form  BE- 
47. 

[FR  Doc.  91-28801  Filed  11-27-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

IT.D.  ATF-318  Re;  Nottc*  No.  7151 

RiN  1512-AA07 

Establishment  of  Texas  Hill  Country 
Viticultural  Area  (89F-770P) 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms.  Department  of  the 

Treasury. 

ACTION:  Treasury  decision;  Final  rule. 


summary:  This  final  rule  establishes  a 
viticultural  area  in  south  central  Texas, 
to  be  known  as  "Texas  Hill  Country." 
This  final  rule  is  based  on  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  May  1. 1991.  at  56 
FR  19965,  Notice  No.  715.  ATF  believes 
the  establishment  of  viticultural  areas 
and  the  subsequent  use  of  viticultural 
area  names  in  wine  labeling  and 
advertising  will  allow  wineries  to 
designate  the  specific  grape-growing 
area  in  which  the  grapes  used  in  their 
wines  were  grown  and  will  enable 
consumers  to  better  identify  wines  they 
purchase. 

EFFECTIVE  DATE:  December  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Dundas.  Wine  and  Beer 
Branch,  650  Massachusetts  Avenue. 


NW.,  Washington,  DC  20226  (202)  927- 
8202. 

SUPPLEMENTARY  INFORMATION! 

Background 

On  October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  to  title  27  a  new  part  9  for 
the  listing  of  approved  American 
viticultural  areas.  Section  4.25a(e)(l)  of 
27  CFR  defines  an  American  viticultural 
area  as  a  delimited  grape-growing 
region  distinguishable  by  geographic 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  shall  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  proposed  viticultural 
area,  based  on  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
applicable  scale;  and, 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  proposed  boundaries 
prominently  marked. 

Petition 

ATF  initially  received  a  petition  from 
Mr.  Edwin  Auler.  on  behalf  of  a  group  of 
winery  and  vineyard  owners,  proposing 
the  establishment  of  a  viticultural  area 
in  south  central  Texas,  to  be  known  as 
"Hill  Country."  The  petitioner 
subsequently  amended  the  petition  to 
request  that  the  name  be  changed  to 
"Texas  Hill  Country."  There  are  37 
vineyards  and  10  commercial  wineries 
within  the  15,000  square  mile  area 
initially  proposed. 

Notice  of  Proposed  Rulemaking 

On  May  1, 1991,  Notice  No.  715  was 
published  in  the  Federal  Register  with  a 
45-day  comment  period.  In  that  notice, 
ATF  summarized  the  materfals 
submitted  in  support  of  the  proposal  to 
estabhsh  Texas  Hill  Country  as  an 
American  viticultural  area,  and 
requested  comments  of  interested 
parties.  We  particularly  requested 


comments  concerning  the  boundaries  of 
the  area,  since  it  is  unusually  large. 
Only  one  comment  was  received 
during  the  comment  period.  Mr.  Fred 
Thomas  of  Hill  Country  Cellars  in  Cedar 
Park,  Texas  requested  that  the  eastern 
boundary  of  the  Texas  Hill  Country  be 
extended  slightly  to  include  his  vineyard 
and  winery  which  are  located  north  of 
the  city  of  Austin.  As  will  be  discussed 
later  in  this  document,  ATF  believes 
that  the  evidence  submitted  by  Mr. 
Thomas  supports  inclusion  of  the 
additional  area. 

General  Description 

The  Texas  Hill  Country  viticultural 
area  covers  the  eastern  two-thirds  of  the 
Edwards  Plateau.  The  Edwards  Plateau 
lies  generally  north  and  west  of  the 
portion  of  the  Balcones  Fault  which  runs 
near  the  cities  of  San  Antonio  and 
Austin,  respectively.  The  Bnlcones  Fault 
separates  the  Edwards  Plaieau  from  the 
Rio  Grande  Plains  to  the  south  and  west 
and  from  the  Blackland  Prairies  on  the 
east  and  northeast.  The  Edwards 
Plateau  is  bounded  on  the  north  and 
northwest  by  the  North  Central  or  Low 
Rolling  Plains. 

Grape  growing  and  wine  making 
within  the  Texas  Hill  Country  have 
existed  on  a  small  scale  for  the  better 
part  of  150  years.  However,  vitis  vinifera 
varieties  have  only  been  grown  in  the 
area  since  the  mid-1970's.  There  are  two 
approved  viticultural  areas  which  are 
entirely  within  the  Texas  Hill  Country. 
These  are  "Bell  Mountain"  (27  CFR  9.55) 
and  "Fredericksburg  in  the  Texas  Hill 
Country"  (27  CFR  9.125),  both  in 
Gillespie  County,  Texas. 

Evidence  of  Name 

In  An  Insiders  Guide  to  the  Texas 
Hill  Country,  1990  Edition,  an  article 
stated  "the  Texas  Hill  Country  extends 
roughly  as  far  west  as  Sonora;  as  far 
south  as  Uvalde  and  San  Antonio;  as  far 
north  as  Menard,  Brady,  and  Lampasas; 
and  as  far  east  as  Austin  and  San 
Marcos."  With  the  exception  of  Sonora, 
each  of  these  towns  and  cities  is  located 
on  the  boundary  of  the  viticultural  area. 
A  brochure  prepared  by  the  Texas  Hill 
Country  Tourism  Association, 
Experience  it.  The  Texas  Hill  Country, 
features  descriptions  of  towns  within 
the  Texas  Hill  Country,  and  a  map 
which  roughly  coincides  with  the 
boundary  described  by  the  petitioner. 
Neither  of  these  descriptions  specifically 
excludes  the  area  which  Mr.  Thomas 
has  asked  to  add.  In  support  of  his 
request  for  expansion  of  the  eastern 
boundary,  Mr.  Thomas  submitted  a  copy 
of  a  newspaper  called  Hill  Country 
News,  which  serves  towns  within  the 
originally  proposed  area,  as  well  as 


Cedar  Park,  Leander,  and  other  towns 
which  are  divided  by  the  boundary  as 
originally  proposed,  and  will  be  fully 
included  within  the  new  boundary.  Mr. 
Thomas  also  submitted  a  program  from 
the  1991  'Texas  Hill  Country  Wine  and 
Food  Festival",  showing  his  winery.  Hill 
Country  Cellars,  was  a  participant. 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  features  which 
distinguish  the  viticultural  area  from  the 
surrounding  areas: 

Topography 

As  previously  indicated,  the  Texas 
Hill  Country  covers  the  eastern  two- 
thirds  of  the  Edwards  Plateau,  which 
ends  at  the  Balcones  Fault.  The  name 
Balcones  (for  balcony,  in  Spanish)  is 
suggested  by  the  pronounced  drop  in 
elevation  from  the  Edwards  Plateau  to 
the  Blackland  Prairie,  to  the  east. 
Furthermore,  the  higher  land  of  the 
southeast  edge  of  the  Edwards  Plateau 
has  been  severely  eroded  by  the  flow  of 
numerous  rivers  and  streams,  and 
portions  were  raised  by  volcanic 
activity  and  geological  upheavals.  This 
has  left  the  Texas  Hill  Country  as  a 
region  of  low  mountains,  hills,  canyons 
and  valleys.  The  petitioner  contrasts 
this  hilly  terrain  with  the  surrounding 
areas  (the  Rio  Grande  Plains,  the 
Blackland  Prairies,  and  the  North 
Central  Plains)  which  are  all 
characterized  by  flatter  terrain.  The 
terrain  of  the  Texas  Hill  Country  varies 
from  about  650  to  2550  feet  above  sea 
level. 

Soils 

The  petitioner  submitted  evidence 
that  most  of  the  hills  of  the  region  are 
limestone,  sandstone  or  granite  in 
nature,  while  the  valleys  usually  contain 
varying  types  of  sandy  and/or  clay 
loam,  most  of  a  calcareous  nature,  but 
many  with  different  underlying 
characters  due  to  the  complex  geology 
of  the  region.  With  the  original  petition, 
the  petitioner  provided  a  U.S. 
Department  of  Agriculture  description  of 
various  soils  in  the  area.  According  to 
this  document,  the  main  soil  series 
associated  with  the  eastern  two-thirds 
of  the  Edwards  Plateau  (i.e..  The  Texas 
Hill  Country)  are  the  Tarrant,  Eckrant, 
Brackett  and  Tobosa,  with  Frio,  Oakalla 
and  Dev  in  the  bottomlands.  By  way  of 
comparison,  the  main  soil  series 
associated  with  the  western  portion  of 
the  Edwards  Plateau  are  Ector,  Upton 
and  Reagan.  In  addition,  the  petition 
identifies  Claresville,  Elmendorf, 
Floresville.  Miguel  and  Webb  as  the 
main  soils  associated  with  the  Rio 
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Grande  Plains  to  the  south  of  the  Texas 
Hill  Country.  The  Biackland  Prairies  to 
the  east  and  northeast  are  comprised 
mainly  of  the  Houston  Black.  Heiden. 
and  Austin  soil  series,  while  the  main 
soil  series  for  the  Low  Rolling  Plains  to 
the  north  are  Abilene.  Rowena.  Mereta. 
and  Lueders. 

Climate 

The  climate  of  the  Texas  Hill  Country 
is  distinguished  from  the  surrounding 
areas  by  a  number  of  different  factors. 
The  Biackland  Prairies  and  Rio  Grande 
Plains  which  border  the  Texas  Hill 
Country  on  the  east  and  south  are 
classiHed  as  humid  subtropical 
characterized  by  hot  days,  warm  nights, 
and  usually  humid  weather.  This  is 
attributed  to  the  influence  of  warm. 
moist  winds  off  the  Gulf  of  Mexico 
during  the  growing  season.  Since  the 
Texas  Hill  Country  is  located  further 
inland  and  at  a  higher  altitude  than  the 
Biackland  Prairies  and  Rio  Grande 
Plains,  the  air  is  drier  and  has  a  greater 
proclivity  for  giving  up  heat  at  night.  The 
resulting  cooler,  drier  nights  within  the 
viticultural  area  are  beneficial  in  the 
growing  of  vinifera  grapes.  a«^ording  to 
the  petitioner.  The  Texas  Hill  Country  is 
subject  to  winds  which  flow  over  the 
deserts  of  Chihuahua  and  Coahuila  in 
Mexico  and  north  over  the  Edwards 
Plateau  and  the  Hill  Country  during 
much  of  the  growing  season.  These 
desertlike  winds  subside  and  cool  at 
night,  and  tend  to  pool.  Since  the  Texas 
Hill  Country  slopes  from  west  to  east, 
the  cool,  dry  air  which  collects  in  the 
evening  flows,  or  drains,  across  the  area 
very  rapidly,  resulting  in  cooler 
nighttime  temperatures.  Although  these 
same  desert  winds  flow  over  the  Low 
Rolling  Plains  to  the  north  of  the  Texas 
Hill  Country,  the  plains  are  flat  to  rolling 
in  topography  with  the  result  that  the  air 
movement  and  nighttime  cooling  are 
less  rapid  than  in  the  viticultural  area. 
Finally,  while  the  climate  of  the  Texas 
Hill  Country  is  similar  to  the  rest  of  the 
Edwards  Plateau,  the  Texas  Hill 
Country  is  distinguishable  in  that  it  has 
a  higher  average  rainfall.  The  petition 
stated  that  the  western  portion  of  the 
Edwards  Plateau  averages  16  to  22 
inches  of  rainfall  per  year,  while  the 
Texas  Hill  Country  averages  24  to  28 
inches  per  year. 

Boundaries 

As  stated  previously.  ATF  received  a 
request  from  Mr.  Fred  Thomas  that  the 
eastern  boundary  of  the  Texas  Hill 
Country  be  extended  to  include  his 
vineyard  and  winery.  As  originally 
proposed  in  Notice  No.  715.  the  eastern 
and  northeastern  boundary  followed 
along  Interstate  Highway  35  south  of  the 


city  of  Austin  and  then  turned  northwest 
before  reaching  Austin  at  State  Highway 
71.  The  proposed  boundary  then 
followed  State  Highway  71  for  a  short 
distance  until  it  intersected  with  Loop 
360  to  the  west  of  the  city  of  Austin.  The 
boundary  then  followed  Loop  360  to  its 
intersection  with  Interstate  Highway  183 
and  followed  Interstate  Highway  183  to 
the  northwest  of  Austin  until  it 
inteVsected  with  State  Highway  190  in 
Lometa,  Texas.  Thus,  the  proposed 
boundary  was  west  and  northwest  of 
the  city  of  Austin. 

Mr.  Thomas  has  requested  that  this 
portion  of  the  boundary  be  revised  to 
follow  Interstate  Highway  35  directly 
through  the  city  of  Austin  and 
proceeding  north  of  the  city  of  Austin 
until  it  intersects  with  State  Highway  29 
near  Georgetown,  Texas.  In  addition  to 
the  name  evidence.  Mr.  Thomas 
provided  evidence  that  the  geographical 
features  of  this  additional  area  to  the 
east  are  similar  to  the  rest  of  the  Texas 
Hill  Country.  The  elevation  of  the 
additional  area  varies  from  717  to  100 
feet  above  sea  level  and  shares  a 
climate  (average  temperature  and 
rainfall)  that  is  similar  to  the  rest  of  the 
Texas  Hill  Country.  Furthermore,  the 
Austin  sheet  of  the  Geologic  Atlas  of 
Texas  shows  that  the  soils  in  the 
additional  area  are  also  predominantly 
limestone  and  chalk  and  the  shift  to 
soils  which  are  predominantly  clay  and 
gravel,  and  then  sand,  takes  place 
further  east  beyond  the  additional  area. 

On  the  basis  of  the  evidence 
submitted  by  Mr.  Thomas.  ATF  is 
extending  the  eastern  boundary  as 
requested.  The  remaining  boundaries  of 
the  Texas  Hill  Country  remain  as 
proposed. 

Highways  are  used  as  the  boundary 
for  the  viticultural  area.  Evidence  was 
presented  that  these  man-made  features 
follow  a  change  in  the  geographical 
characteristics  of  the  area.  For  instance, 
routes  90  and  35  were  chosen  to  form 
the  southern  and  southeastern  boundary 
for  the  Texas  Hill  Country  because  they 
follow  roughly  the  same  path  as  the 
Balcones  Fault.  Although  ATF  has 
learned  through  independent  research 
that  these  highways  are  actually  5  to  15 
miles  beyond  the  Balcones  Fault,  there 
are  no  other  features  on  the  U.S.G.S. 
maps  of  the  area  which  would  better 
represent  the  boundary.  The  highways 
used  to  form  the  northeast,  north,  and 
west  boundaries  reflect  the  gradual 
leveling  of  terrain  where  the  Texas  Hill 
Country  borders  the  plains  areas. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  'Texas  Hill 
Country"  as  a  viticultural  area  that  it  is 


approving  or  endorsing  the  quality  of  the 
wine  derived  from  the  area.  ATF  is 
approving  this  area  as  being  distinct  and 
not  better  than  other  areas.  By 
approving  this  area,  ATF  will  allow 
wine  producers  to  claim  a  distinction  on 
labels  and  in  advertisements  as  to  the 
origin  of  the  grapes.  Any  commercial 
advantage  gained  can  only  come  from 
consumer  acceptance  of  wines  from 
'Texas  Hill  County." 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  final  rule  is  not 
expected  (1)  To  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  or  (2)  to 
impose,  or  otherwise  cause,  a  significant 
increase  in  reporting,  recordkeeping,  or 
other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511,  44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  Dundas,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas.  Wine. 
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Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9.  American  Viticultural  Areas  is 
amended  as  follows: 

PART  9— AMERICAN  VITtCULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  The  table  of  sections  in  subpart 
'  C  is  amended  to  add  the  title  of  S  9.136 
to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

Sec. 


§9.136    Texas  Hill  Country. 

Par.  3.  Subpart  C  is  amended  by 
adding  §  9.136  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

S  9.136    Texas  Hill  Country. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  'Texas 
Hill  Country." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Texas  Hill  Country"  viticultural 
area  are  7  U.S.G.S.  (scale  1:250.000) 
maps.  They  are  titled: 

(1)  Brownwood,  Texas,  1954  (revised 
1974): 

(2)  Sonora,  Texas,  1954  (revised  1978); 

(3)  Llano,  Texas,  1954  (revised  1975); 

(4)  Austin,  Texas,  1954  (revised  1974); 

(5)  Del  Rio,  Texas,  1958  (revised  1969): 

(6)  San  Antonio,  Texas,  1954  (revised 
1980); 

(7)  Seguin,  Texas,  1953  (revised  1975). 

(c)  Boundary.  The  Texas  Hill  Country 
viticultural  area  is  located  in  portions  of 
McCulloch,  San  Saba,  Lampasas. 
Burnet,  Travis,  Williamson,  Llano, 
Mason,  Menard,  Kimble,  Gillespie, 
Blanco,  Hays,  Kendall,  Kerr,  Edwards, 
Real,  Bandera,  Bexar,  Comal, 
Cuadalure,  Medina,  and  Uvalde 
counties,  in  the  State  of  Texas.  The 
boundary  is  as  follows: 

(1)  The  beginning  point  is  the 
intersection  of  Interstate  Highway  35 
and  State  highway  29  to  the  north  of  the 
city  of  Austin,  on  the  Austin  Texas, 
U.S.G.S.  map; 

(2)  From  the  beginning  point,  the 
boundary  follows  State  highway  29  in  a 
west-northwesterly  direction  to  the 
intersection  with  U.S.  Highway  183; 

(3)  The  boundary  then  follows  U.S. 
Highway  183  in  a  northwesterly 
direction  to  the  top  of  the  Austin  map 
and  across  the  northeast  comer  of  the 


Llano,  Texas,  U.S.G.S.  map,  to  the 
intersecton  with  State  Highway  190  in 
Lometa,  on  the  Brownwood,  Texas, 
U.S.G.S.  map; 

(4)  The  boundary  then  follows  State 
Highway  190  in  a  southwesterly 
direction  through  San  Saba  and  Brady 
on  the  Brownwood  map  to  the 
intersection  of  U.S.  Highway  83  at 
Menard,  on  the  Llano,  Texas,  U.S.G.S. 
map; 

(5)  The  boundary  follows  U.S. 
highway  83  in  a  southerly  direction  to 
the  town  of  Junction,  where  it  meets  U.S. 
Highway  377  (Llano  map); 

(6)  The  boundary  then  follows  U.S. 
Highway  377  southwest  to  the  tovra  of 
Rocksprings,  on  the  Sonora,  Texas, 
U.S.G.S.  map,  where  it  meets  State 
Highway  55; 

(7)  The  boundary  then  follows  State 
Highway  55  in  a  southeasterly  direction 
across  the  southeast  portion  of  the  Del 
Rio,  Texas,  U.S.G.S.  map,  and  continues 
to  the  town  of  Uvalde,  on  the  San 
Antonio.  Texas,  U.S.G.S.  map,  where  it 
meets  U.S.  Highway  83; 

(8)  The  boundary  then  follows  U.S. 
Highway  83  south  for  approximately  2 
miles,  until  it  meets  U.S.  Highway  90; 

(9)  The  boundary  then  follows  U.S. 
Highway  90  east  across  the  San  Antonio 
map  to  its  intersection  with  Loop  410  in 
the  city  of  San  Antonio; 

(10)  The  boundary  then  follows  Loop 
410  to  the  west  of  San  Antonio,  until  it 
meets  Interstate  Highway  35; 

(11)  The  boundary  then  follows 
Interstate  Highway  35  in  a  northeasterly 
direction  across  the  San  Antonio  map 
and  then  across  the  northwest  comer  of 
the  Seguin.  Texas,  U.S.G.S.  map  until  it 
reaches  the  beginning  point  at  the 
intersection  with  State  highway  29  on 
the  Austin,  Texas,  U.S.G.S.  map. 

Signed:  October  25, 1991. 
Stephen  E.  Higgins, 
Director. 

Approved:  November  7, 1991. 
|ohn  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Tariff  and  Trade  Enforcement). 
[PR  Doc.  91-28565  Filed  11-27-91:  8:45  am) 
BtUJNG  CODE  W10-S1-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

AGENCV:  Department  of  the  Air  Force, 

DOD. 

action:  Final  rule. 


summary:  On  October  4, 1991,  at  56  FR 
50303,  the  Department  of  the  Air  Force 
proposed  to  amend  two  specific 
exemption  rules  for  two  existing 
systems  of  records  subject  to  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a).  No  comments  were 
received  during  the  thirty  day  public 
comment  period,  therefore,  the 
Department  of  the  Air  Force  is  adopting 
the  changes  to  the  exemption  rules. 

EFFECTIVE  DATE:  November  18. 1991. 

FOR  FURTHER  INFORMATION:  Contact 

Mrs.  Anne  Turner,  Air  Force  Access 
Programs  Officer,  S.\F/AAIA,  The 
Pentagon.  Washington,  DC  20330-1000. 
Telephone  (703)  897-3491  or  Autovon 
227-3491. 

SUPPLfMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  is  amending 
32  CFR  part  806b  by  specifying  the 
records  which  may  be  exempt. 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

Accordingly,  the  Department  of  the 
Air  Force  is  amending  existing 
exemption  rules  in  32  CFR  part  806b  as 
follows: 

PART  806B-AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a,  Pub.  L  93-579. 

2.  Section  806b.l3  is  amended  by 
revising  paragraphs  (b)(7)(i)  and 
(b)(10)(i)  as  follows: 

§  e06b.13    General  and  specific 

exemptions. 

«        •        *        *        • 

(b)  Specific  exemptions.  *  •  • 
(7)  System  identification  and  name — 
F035  AF  MP  A.  Effectiveness/ 
Performance  Reporting  System 

(i)  £xe/np//o/7s— Brigadier  General 
Selectee  Effectiveness  Reports  and 
Colonel  and  Lieutenant  Colonel 
Promotion  Recommendations  with  close 
out  dates  on  or  before  January  31, 1991, 
may  be  exempt  from  subsections  of  5 
U.S.C.  552a(c)(3);  (d);  (e)(4)(H);  and  (f). 
•        t        *        *        • 

(10)  System  identification  and  name — 
F035  AF  MP  P,  General  Officer 
Personnel  Data  System 

(i)  Exemption — Air  Force  General 
Officer  Promotion  and  Effectiveness 
Reports  with  close  out  dates  on  or 
before  January  31, 1991,  may  be  exempt 
from  subsections  of  5  U.S.C.  552a(c)(3): 
(d);  (e)(4)(H);  and  (f). 
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Dated  November  25, 19S1. 
L.M.  ByMMn. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-28666  Fited  11-27-01:  8:45  am) 

WLUNG  COW  3«1*-01-M 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  304 

Cost  of  Living  Ad}ustment  for 
Performance  of  Musical  Compositions 
by  Public  Broadcasting  Entities 
Licensed  to  Colleges  and  Universities 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Final  rule. ^_____ 

summary:  The  Copyright  Royalty 
Tribunal  announces  a  cost  of  living 
adjustment  of  2.9%  in  the  royalty  rates 
to  be  paid  by  public  broadcasting 
entities  licensed  to  colleges,  universities 
or  other  nonprofit  educational 
institutions  which  are  not  affiliated  with 
National  Public  Radio,  for  the  use  of 
copyrighted  published  nondramatic 
musical  compositions.  The  cost  of  living 
adjustment  is  an  annual  adjustment 
required  by  37  CFR  304.10(b)  of  the 
Tribunal's  rules. 

EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassler.  General  Counsel. 
Copyright  Royalty  Tribunal.  1825 
Connecticut  Avenue  NW..  suite  918, 
Washington.  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  MFORMATION:  On 
December  29. 1987,  the  Copyright 
Royalty  Tribunal  published  in  the 
Federal  Register  the  rates  and  terms  for 
the  copyright  compulsory  license 
applicable  to  the  use  by  public 
broadcasting  entities  of  published 
nondramatic  musical  works  and 
published  pictorial,  graphic  and 
sculptural  works.  52  PR  49010.  It  was 
determined  in  that  proceeding  that  the 
royalty  rate  to  be  paid  by  public 
broadcasting  entities  licensed  to 
colleges,  universities  or  other  nonprofit 
educational  institutions  which  are  not 
affiliated  with  National  Public  Radio  for 
the  use  of  copyrighted  published 
nondramatic  musical  compositions 
would  be  adjusted  each  year  according 
to  changes  in  the  Consumer  Price  Index. 
37  CFR  304.10. 

The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price  Index 
from  the  last  Index  published  prior  to 
December  1. 1990  to  the  last  Index 
published  prior  to  December  1. 1991  was 
2.9%  (19918  figure  was  137.4;  1990's 
figure  was  133.5.  based  on  1982-1984 
equalling  100).  Roundiag  off  to  the 
nearest  dollar,  the  Tribunal  announces 


an  adjustment  ia  the  royalty  rate  to 
apply  to  the  use  of  musical  compositions 
in  the  repertory  of  ASCAP  and  BMI  of 
$189.  each,  and  $45  for  the  use  of 
musical  compositions  in  the  repertory  of 
SESAC. 

List  of  Subjects  in  37  CFR  Part  304 
Copyri^ts,  Music.  Radio.  Television. 

PART  304^ AMENDED] 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  17  U.S.C  118  and  801  (1976). 

2.  37  CFR  304.5  is  amended  by  revising 
paragraphs  (c)(1)  through  (c)(4). 

S  304.5    Performance  of  musical 
compositions  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities. 


(c)  •  *  * 

(1)  For  all  such  compositions  m  the 
repertory  of  ASCAP  annually:  $189, 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI  annually:  $189. 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC  annually:  $45. 

(4)  For  the  performance  of  any  other 
such  composition:  $1. 

Dated:  November  22. 1991. 
Mario  F.  Aguero, 
Chairwan. 
(FR  Doc.  91-28632  Filed  11-27-81;  8:45  am) 

BtLUNGCOOE  141«-e>-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-IA-4-1-5308;  FRL-4034-51 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Fmal  rule. 

summary:  On  May  23. 1991.  the  Iowa 
Department  of  Natural  Resources 
(IDNR)  submitted  chapter  V.  Air 
Pollution,  of  the  Polk  County.  Iowa. 
Board  of  Health  Rules  and  Regulations 
for  approval  as  part  of  the  Iowa  State 
Implementation  Plan  (SIP).  The 
submittal  included  revisions  to  part  of 
the  rules  previously  approved  in  the  SIP 
(54  FR  33530)  and  included  a  request 
that  the  remainder  of  the  local  agency 
rules  be  approved  as  part  of  the  SIP.  In 
this  action  EPA  is  approving  as  part  of 
the  Iowa  SIP  the  Polk  County  air 
pollution  rules.  Approval  of  these  rules 
will  make  them  federally  enforceable  by 


EPA  and  will  permit  the  local  agency  to 
issue  permits  and  collect  permit  fees  for 
all  sources  in  Polk  County,  Iowa. 
DATES:  This  action  will  be  effective 
January  28. 1992  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency.  Region  VII.  Air 
Branch.  726  Minnesota  Avenue.  Kansas 
City.  Kansas  66101;  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC.  20460;  Environmental 
Protection  Division.  Iowa  Department  of 
Natural  Resources.  Wallace  State  Office 
Building.  900  East  Grand.  Des  Moines. 
Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603  (FTS 
276-7603). 

SUPPLEMENTARY  INFORMATION:  On 
August  15. 1989  (54  FR  33530)  EPA 
approved  certain  portions  of  the  Polk 
County,  Iowa.  Board  of  Health  Rules 
and  Regulations  (chapter  V.  Air 
Pollution),  pertaining  to  definitions  and 
permits.  Since  that  time  the  Polk  County 
Board  of  Supervisors  made  certain 
revisions  to  chapter  V  by  adoption  of 
Ordinances  No.  72  and  No.  85. 

On  May  23. 1991.  the  IDNR  submitted 
all  of  chapter  V,  including  the  revisions 
in  the  ordinances  above,  for  approval  in 
the  Iowa  SIP.  A  general  discussion  of 
the  revisions  to  the  rules  previously 
approved  and  of  the  newly  approved 
rules  follows.  A  more  detailed 
discussion  of  the  information  presented 
below  is  contained  in  the  EPA  technical 
support  document  for  this  action  and  is 
available  upon  request  from  the 
information  contact  listed  above. 
Polk  County  made  a  clarifying 
revision  to  section  5-1.  paragraph  5-l(a). 
and  the  following  revisions  to  section  5- 
2.  Definitions.  Minor  revisions  were 
made  to  the  definitions  of  air 
contaminant.  APCD.  emission  limitatioru 
emission  standard,  and  multiple- 
chamber  incinerator.  The  definition  of 
"equipment,  new"  has  been  deleted. 
There  is  a  new  definition  for  major 
modification  which  is  consistent  with  40 
CFR  51.166(b)(2)(i),  a  new  definition  of 
total  suspended  particulate  which  is 
consistent  with  51.100(s8).  and  a  new 
definition  of  particulate  matter  (PMio) 
which  is  consistent  with  §  51.100(qq). 
The  definition  of  volatile  organic 
compound  (VOC)  has  been  updated  to 
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EPA  and  will  permit  the  local  agency  to 
issue  permits  and  collect  permit  fees  for  " 
all  sources  in  Polk  County,  Iowa. 
DATES:  This  action  will  be  effective 
January  28. 1992  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch.  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101:  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC.  20460;  Environmental 
Protection  Division.  Iowa  Department  of 
Natural  Resources.  Wallace  State  Office 
Building,  900  East  Grand,  Des  Moines. 
Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603  (FTS 
276-7603). 

SUPPLEMENTARY  INFORMATION:  On 
August  15. 1989  (54  FR  33530)  EPA 
approved  certain  portions  of  the  Polk 
County,  Iowa.  Board  of  Health  Rules 
and  Regulations  (chapter  V.  Air 
Pollution),  pertaining  to  definitions  and 
permits.  Since  that  time  the  Polk  County 
Board  of  Supervisors  made  certain 
revisions  to  chapter  V  by  adoption  of 
Ordinances  No.  72  and  No.  85. 

On  May  23. 1991.  the  IDNR  submitted 
all  of  chapter  V.  including  the  revisions 
in  the  ordinances  above,  for  approval  in 
the  Iowa  SIP.  A  general  discussion  of 
the  revisions  to  the  rules  previously 
approved  and  of  the  newly  approved 
rules  follows.  A  more  detailed 
discussion  of  the  information  presented 
below  is  contained  in  the  EPA  technical 
support  document  for  this  action  and  is 
available  upon  request  from  the 
information  contact  Hsted  above. 
Polk  County  made  a  clarifying 
revision  to  section  5-1.  paragraph  5-l(a). 
and  the  following  revisions  to  section  5- 
2.  Definitions.  Minor  revisions  were 
made  to  the  definitions  of  air 
contaminant.  APCD.  emission  limitation, 
emission  standard,  and  multiple- 
chamber  incinerator.  The  definition  of 
"equipment,  new"  has  been  deleted. 
There  is  a  new  definition  for  major 
modification  which  is  consistent  with  40 
CFR  51.166{b){2)(i).  a  new  definition  of 
total  suspended  particulate  which  is 
consistent  with  51.100(s8).  and  a  new 
definition  of  particulate  matter  (PMio) 
which  is  consistent  with  §  51.100(qq). 
The  definition  of  volatile  organic 
compound  (VOC)  has  been  updated  to 
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be  consistent  with  §  51.156(aMl)(xix). 
The  definition  of  variance  was  not 
submitted  for  approval.  The  above 
revisions  to  section  5-2  are  approvable. 

Section  5-4  has  been  revised  to 
expand  the  powers  of  the  health  officer 
to  evaluate  existing  or  proposed  sources 
of  hazardous  or  toxic  emissions  and 
require  control  equipment  as  needed  to 
protect  public  health.  EPA  is  taking  no 
action  on  this  part  of  section  5-4  since 
EPA  authority  under  section  110  of  the 
Clean  Air  Act  pertains  to  criteria 
pollutants  and  not  to  hazardous 
pollutants. 

Article  X.  Permits,  previously 
approved  by  EPA.  has  been  revised  as 
follows.  Section  4-30,  pertaining  to 
processing  of  permit  applications,  has 
been  revised  to  apply  to  major 
modifications  at  existing  sources,  as 
well  as  to  major  new  stationary  sources. 
Major  sources  are  those  stationary 
sources  which  emit  100  tons  per  year  or 
more  of  any  regulated  air  contaminant. 
Sections  &-34.1(b)  and  (c)  have  been 
revised  to  delete  the  filing  fee  and 
review  fee  schedules.  The  rules  now 
state  that  fees  shall  be  established  by 
resolution  of  the  Polk  County  Board  of 
Supervisors.  This  change  was  made  to 
allow  flexibility  in  revising  fees 
annually  as  will  be  required  by  the 
Clean  Air  Act  Amendments  of  1990  for 
the  operating  permit  program.  Section  5- 
34.1(e)  has  bleen  revised  to  delete  the  fee 
schedule  for  modeling  services  provided 
by  the  state.  Section  &-34.1(g)  is  a  new 
paragraph  which  authorizes 
investigation  of  sources  that  have 
conunenced  work  without  a  permit,  and 
the  assessment  of  a  fee  to  the  source  for 
such  investigation.  Section  5-31.1  has 
been  revised  to  delete  the  permit  fee 
schedule.  All  fees  will  now  be 
established  by  resolution  of  the  Polk 
County  Board  of  Supervisors.  Minor 
revisions  have  been  made  to  sections  S- 
40  and  5-45(3).  Section  5--5ai.  which 
incorporates  by  reference  state  rule  22.5, 
special  requirements  for  nonattainment 
areas,  has  been  updated  to  reflect 
revisions  to  the  state  rule  through 
November  16, 1988.  All  of  the  above 
revisions  to  Article  X  are  approvable. 

EPA  is  approving  for  the  first  time  the 
following  rules  in  Chapter  V — Article  III, 
Incineration  and  Open  Burning;  Article 
IV,  Restrictions  on  Emission  of  Visible 
Air  Contaminants  From  Equipment; 
Article  V,  Emission  of  Air  Contaminants 
from  Fuel-Burning  Equipment;  Article 
VI,  Emission  of  Air  Contaminants  fitim 
Industrial  Sources  (except  for  section  5- 
16.  which  are  the  NSPS  and  NESHAPs 
standards)  and  Article  VII.  Performance 
Test  for  Stack  Emission  Test.  The 
sentence  pertaining  to  variances  in 
section  5-17(d)  was  not  included  as  part 


of  the  SIP  submittal.  EPA  is  taking  no 
action  on  Article  VIII.  Emission  of 
Odors,  Slaughterhouses,  Reduction  of 
Animal  Matter,  since  EPA  has  no 
equivalent  regulations.  EPA  is  approving 
Article  IX.  Fugitive  Dust.  Sulfur 
Compounds,  except  section  5-27(3)  and 
5-27(4).  EPA  is  taking  no  action  on  these 
sections  since  they  are  established 
pursuant  to  section  111  of  the  CAA, 
rather  than  section  110. 

Continuing.  EPA  is  approving  Article 
XI,  Board  of  Health;  Article  XII. 
Emergency  Air  Pollution  Episodes; 
Article  XIII,  Nuisance  Abatement  and 
Enforcement;  and  Article  XIV.  Effect  of 
Partial  Invalidity. 

Polk  County  provided  public  notice 
and  opportunity  for  hearing  on  the  rule 
revisions  pursuant  to  the  requirements 
of  40  CFR  51.102. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
January  28, 1992.  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  *vill  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  28. 1992. 

EPA  ACTION 

EPA  is  taking  final  action  to  approve, 
with  certain  exceptions,  chapter  V,  Air 
Pollution,  of  the  Polk  County  Board  of 
Health  Rules  and  Regulations.  The 
action  will  make  the  county  rules  a  part 
of  the  Iowa  SIP  and  will  make  the  rules 
federally  enforceable.  Polk  County  will 
now  be  able  to  issue  permits  for  all  new 
and  modified  sources  in  the  county. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Rej^ster  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 


Executive  Order  12291. 

Under  5  U.S.C.  section  605(b).  EPA 
certifies  that  this  SIP  revision  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
January  28. 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  docb  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubfecU  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Particulate 
matter,  and  Sulfur  oxides. 

Dated:  November  7, 1991. 
Morris  Kay. 
Regional  Administrator. 

40  CFR  part  52,  subpart  Q.  is  amended 
as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aattiority:  42  U.S.C.  7401-7642. 

Subpart  0-4owa 

2.  Section  5^820  is  amended  by 
adding  paragraph  (c}(55]  to  read  as 
follows: 

§  52.820    Htenttfteation  of  plan. 


(c)  •  •  • 

(55)  Revised  Polk  County.  Iowa  Board 
of  Health  Rules  and  Regulations, 
chapter  V.  Air  Pollution,  submitted  by 
the  Iowa  Department  of  Natural 
Resources  on  May  23. 1991. 

(i)  Incorporation  by  reference.  (A) 
Polk  County  Board  of  Health  Rules  and 
Regulations,  chapter  V,  Air  Pollution, 
Ordinances  28.  72  and  85.  effective  May 
1. 1991.  except  for  the  following:  Article 
I.  definition  of  variance;  Article  Vf. 
Section  5-16;  Article  VI.  Section  5-17(d). 
variance  provision:  Article  VIII;  Article 
IX,  Sections  5-27(3)  and  5-27(4);  and 
Article  X,  Division  5 — Variance. 

[ii]  Additional  material.  (A)  Letter 
from  Allan  Stokes  to  William  A.  Sprattin 
dated  October  23, 1991. 

|FR  Doc.  91-28564  Filed  11-27-91.  «:45  am| 
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40  CFR  Part  271 
(FRL-403»-4] 

Alat>ama;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 

Agency. 

action:  Immediate  Tmal  rule. 

summary:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Alabama's  revisions 
consist  of  the  provisions  contained  in 
Non-HSWA  Cluster  1.  Non-HSWA 
Cluster  II.  and  Non-HSWA  Cluster  III. 
The  requirements  for  these  clusters  are 
listed  in  Section  B  of  this  notice.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Alabama's  applications 
and  has  made  a  decision,  subject  to 
public  review  and  comment,  that 
Alabama's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  Hnal 
authorization.  Thus,  EPA  intends  to 
approve  .Alabama's  hazardous  waste 
program  revisions.  Alabama's 
applications  for  program  revisions  are 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for 
Alabama's  program  revisions  shall  be 
effective  January  28, 1992,  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Alabama's  program 
revision  applications  must  be  received 
by  the  close  of  business  December  30, 
1991. 

ADDRESSES:  Copies  of  Alabama's 
program  revision  applications  are 
available  during  6  a.m.  to  4:30  p.m.  at  the 
following  addresses  for  inspection  and 
copying:  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  VV.L.  Dickinson  Drive. 
Montgomery,  Alabama  36130:  (205)  271- 
7737:  U.S.  EPA  Headquarters  Library, 
PM  211A.  401  M  Street,  SW., 


Washington.  DC  20460:  (202)  382-5926; 
U.S.  EPA  Region  IV,  Library,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365;  (404)  347-4216.  Written  comments 
should  be  sent  to  Narindar  Kumar  at  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT 
Narindar  Kumar,  Chief,  State  Programs 
Section,  Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365:  (404)  347-2234. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
C'RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
diat  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
268  and  124  and  270. 

B.  Alabama 

Alabama  initially  received  final 
authorization  for  its  base  RCRA 
program  effective  on  December  22, 1987. 
On  March  21. 1991,  Alabama  submitted 


program  revision  applications  for 
additional  program  approvals.  Today, 
Alabama  is  seeking  approval  of  its 
program  revisions  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Alabama's 
applications  and  has  made  an 
immediate  final  decision  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant  final 
authorization  for  the  additional  program 
modifications  to  Alabama.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
December  30, 1991.  Copies  of  Alabama's 
applications  for  these  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  Alabama's  program 
revisions  shall  become  effective  January 
28, 1992,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on  July  1, 
1984-June  30, 1985.  for  Non-HSWA 
Cluster  I,  July  1, 1985-June  30, 1986,  for 
Non-HSWA  Cluster  II,  and  July  1, 1986- 
June  30. 1987  for  Non-HSWA  Cluster  III. 


Federal  requirement 


FR  reference 


Federal 

prornulgation 

date 


State  authority 


Biennial  report 

Permrt  rules  settlement  agreement. 


Interim  status  standards  applicability 

Okyiriated  aliphatic  nydrocartx>n  listing  (F024) . 
National  uniform  maniiest 


Permrt  rules:  settlement  agreement  

Warfann  and  vine  phosphide  listing 

Lime  statxlized  pickle  Itquor  sludge 

Hoosetwid  waste 

intenm  status  standards  appbcability _ 


4a  FR  3977 
48  FR  39611 

48  FR  52718 

49  FR  5308 
49  FR  10490 

49  FR  17716 
49  FR  19922 
49  FR  23284 
49  FR  44978 
49  FR  46094 


01/28/83 

09/01/83 

11/22/83 
02/10/84 
03/20/84 

04/24/84 
05/10/84 
06/05/84 
11/13/84 
11/21/84 


335-1 46-.05(7)  and  (8),  335-1 46-.06<5)(a)  and  2(b)2.  335-14-8, 

335-14-8-.03(1)(L)(9). 
335-1 4-8-.02(2)(a)(1)    and    (3).    335-1 4-8-.02(2Md),    335-14-8- 

.03<2)<d). 
335-14-«.01(1)(b). 

335-14-2-04(2).  335-14-2.13  and  .14 
335-1 4-1 -.02(1).  335-1 4-3.02(l)(a)  and  .02(2).  335-14-3-.05(l)(W. 

3.  4.  and  .05(1)(d).  and  {1)(e).  335-14-3-09. 
335-l4-8-.07(l)(b). 
335-14-2-.04(4)(e)  and  (f). 
335-14-2.01  (3)(C)(2). 
335-1 4-2-.01(4)(b)1. 
335-1 4-6-.01(1)(a)  and  .07(1)(b). 
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program  revision  applications  for 
additional  program  approvals.  Today. 
Alabama  is  seeking  approval  of  its 
program  revisions  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Alabama's 
applications  and  has  made  an 
immediate  final  decision  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  fmal  authorization. 
Consequently,  EPA  intends  to  grant  final 
authorization  for  the  additional  program 
modifications  to  Alabama.  The  public 
may  submit  written  comments  on  EPA's 
immediate  Tmal  decision  up  until 
December  30, 1991.  Copies  of  Alabama's 
applications  for  these  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  Alabama's  program 
revisions  shall  become  effective  January 
28, 1992.  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on  July  1, 
1984-June  30, 1985.  for  Non-HSWA 
Cluster  1,  July  1, 1985-June  30, 1986,  for 
Non-HSWA  Cluster  II,  and  July  1, 1986- 
June  30. 1987  for  Non-HSWA  Cluster  III. 


state  authority 


335-1 46-.05(7)  and  (8),  335-1 46-.06(5)(a)  and  2(b)2.  335-14-8, 

335-14-8-.03(1)(U(9). 
335-1 4-e-.02(2)(a)(l)  and  (3).  335-1 4-8-.02(2)(d).  335-14-«- 

.03<2)<d). 
335-14-6.01(l)(b). 

335-14-2-04(2).  335-14-2.13  and  .14 
335-1 4-1 -.02(1).  335-1 4-3.02(1)(a)  and  .02(2).  335-1 4-3-.05(1)(t>). 

3.  4.  and  .05(1)(d).  and  (1)(e).  335-14-3-09. 
335-l4-8-.07(l)(b). 
335-1 4-2-.04(4)(e)  and  (f). 
335-14-2.01  (3)(C)<2). 
335-1 4-2-.01(4)(b)1. 
335-1 4-6-.01(1  Ma)  and  .07(1)(b). 
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Fadaral 

PH  fBMrail09 

'     (tela 

SiaiaauSm% 

Cofraction  to  test  metftods  manual    

49  FR  47390 

12/04/S4 

335-14-1-.02(2)(g).  335-14-1-.03<1). 

SaMytn  AmimibiHnn          

49FR49S88 

12/20/84 

335-14-a03(5)(c) 

niflnjlinn  <M  «nhr1  iMfltf          

40FRei4 

01/04/85 

335-14-1-02(1).    03(1<WbMeJ.    .03<1iK«MbMc)   and   .03(l3)tam. 

335-14-a-.Ol(n(bMcM2)(aH0  and  .04(2)(4).  335-14-5- .OUlMcR 
335-14-6-.15(1)(a),  336-14-6- 01(l)(c)2.  335-14-6-16(1).  335- 
14-7-.03<1MaHb),  (2}(3)(4),  335-14-7-X)4(1HaK3H4)(6)(C)(7).  336- 

50  Fn  14216 

04/11/66 

14-7-.0e(iMa)(b)(c)(d). 
335-14-1- 03(i0)(a).  335-l4-2-.0ipXc)2  .01(4Ma)6  and  335-14^- 
jOlibMO.    335-14-2-01  (4)<a)6.    335-14-20.01  (5«0.    335-14-7- 

.04(1  Mb>,  335-1 4-7-.04<5).  04<7) 

Intenm  status  standards  for  treatment  storage  and  disposal 

50  Ffl  16044 

04/23/85 

335-14-6-.ll(3)«a)(b).  335-14-6-  iKlOHaXbXc).  335-14-6 i3(3Ha) 

facilities. 

335-14-6-  14(11  XaMb).  335-14-6-  l4(i6Ha)<b). 

Definition  of  soM  waste;  correctioo                     ~... 

50  PR  33541 

06/20/85 

335-14-2- 01  (2)(c)l.  2,  335-1 4-2-.0i«6Ma)3  wid  |6)4c).  335-14-7- 
.04(l)<b)  and  07(l)(b). 

Rnanctal  respoosibarty;  settlement  agreerr^enl 

51  FR  16422 

06/02/86 

335-14-1-.02(1),  335-14-6- 07(1  M8HbM?)(aXbMc),  335-14-5- 
.07(2Xa>«»).  335-14-5- 07(3Ma)(b)(cXd)  and  (•).  335-14-6- 
.07(4)(a)(bMc).(5)(6)      and      (7),      336-14-5- 07(8MaHbKc)|d). 

and  (4)M(bMc)(d). 

t  i^^vm  0«  nen<  nc>r%  tOUO' (■'09?) _ 

50  FR  19320 

05/26/86 

335-14-2-04(3) 

51  FR  25350 

07/11/86 

335-l4-5-.08(8)<a)2.  6<b)2.  6  (a)l.  2.  and  Wfi. 

335-14-1-02(1).  335-14-2- 01  (4Ka)B,  335-14-3-.03(SN«)1«92  and 

Standards  lor  hazardous  waste  storage  and  tmtnwnt  tank 

51  FR  25422 

07/14/86 

systems. 

(d)3.  336-14-5- 02(6)(b)4.  335-14-5-.05(4Hb)6.  335-14-5- 
.07(1)(b>3.  335-14-5- 08(1  )(b)3.  335-14-5- 10(2)(a)(b).  335-14- 
5-.10(2)(a)(b)(3),(4),  (5).  (6).  (8).  (9)  and  (10).  335-14-6- 
.02(4Mb)4<b)6.  335-14-6-.05(4)(b)3(b)6,  335-14-6- 07(1  Xb)2. 
335-14-6- 08(1  Kb).  335-14-6  10(1)(2)(3)(4)(5)(6K7)|e)(tHtOK11) 
(12).  335-l4-8-.02(5)6{5Mb)l3.  (7Xa)(b).  (cXdNaNWoNNOO 

S36-14-«-.04(4)(e)  and  (f).  335-14-2-^ipendta  VIM. 

Tectmicai  oonecnon  ideritifkaition  and  tstng  at  hazardous 

M  >-H  iStali 

iMiiHiHb 

Definition  of  solid  waste,  technical  oorrecborts             

52  FR  21306 

06/05/87 

335.14.2-X>4(4),  335-1 4-7-03(1  )(a)2  and  (a)  3. 

Amendments  to  part  B  mformctioo  requksments  tor  land 

52  FR  23447 

06/22/67 

33S-l4-6-.02(5)«;)7  and  (cta4y). 

dhpoatf  tacctiea. 

Alabama  is  not  authorized  to  operate 
the  Federal  program  on  Indian  Lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 

C.  Decision 

I  conclude  that  Alabama's 
applications  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Alabama  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Alabama  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facihties  within  its  borde^ajind 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Alabama  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section  3008. 
3013,  and  7003  of  RCRA. 
Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  ntie  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b),  1  hereby  certify  that  this 
authorization  will  not  have  a  signi^cant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  Hiis 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  48  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  su|:^ly. 

Antbotity:  Tbis  notice  ts  issned  imder  the 
authonty  of  sections  2002(a).  3006  and  7ao«(b) 
of  the  Solid  Waste  Disposal  Act  as  amendad 
(42  U.&C.  eei2(a).  6826.  a974(b]). 


Dated:  November  18. 1«»1. 
Patrick  M.  Tobin. 

Acting  Regional  Adminittrotor. 

(FR  Doc.  91-28659  Filed  11-27-91;  6:45  an) 


DEPARTMENT  OF  THE  INTERIOR 
BuTMU  of  Land  Managenwnt 
43  CFR  PuMc  Land  Ordar  Mil 

[CA-940-4214-10,  CACA  2«26«:  CACA 
7651WR;  CACA  7665WR;  CACA  7M2WR] 

Partial  Revocation  aH  Exacuttva  Ordar 
4456A.  Secretarial  Ordar  Dated  Auguat 
24, 1833,  and  Qaologtcai  Survey  Ordar 
Datad  Juna  24, 1952,  CaHfomia 

AOENCy:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMAITY:  This  order  revokes  an 
Executive  order,  a  Secretarial  order,  and 
a  Geological  Survey  order  insofar  as 
they  affect  77.35  acres  of  public  lands 
withdranvn  for  power  purposes.  The 
lands  are  no  longer  needed  for  this 
purpose,  and  the  revocation  is  necessary 
to  permit  disposal  of  the  lands  through 
land  exchange  under  section  206  of  the 
federal  Land  Policy  and  Management 
Act  of  1978.  This  action  will  open  the 
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lands  to  surface  entry  and  mining, 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  December  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Judy  Bowers.  BLM  California  State 
Office.  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California. 
95825.  916-978-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  4456A,  which 
withdrew  lands  from  the  operation  of 
the  public  land  laws  and  the  general 
mining  laws  for  Reservoir  Site  Reserve 
No.  17,  is  hereby  revoked  insofar  as  it 
affects  the  following  lands: 

Mount  Dul>lo  Meridian 

T.  9  N..  R.  10  E.. 

Sec.  12,  all  public  lands  located  in  W^  lot 
IS.  lot  16. 

Containing  21.67  acres  in  El  Dorado 
County. 

2.  The  Secretarial  Order  dated  August 
24. 1933.  which  withdrew  lands  from  the 
operation  of  the  public  land  laws  for 
Powersite  Classification  No.  267,  is 
hereby  revoked  insofar  as  it  affects  the 
following  lands: 

Mount  Diablo  Meridian 

T.  9  N..  R.  10  E., 

Sec.  12.  all  public  lands  located  in  WV^  lot 
15.  lot  16. 

Containing  21.67  acres  in  El  Dorado 
County. 

3.  The  Geological  Survey  Order  dated 
June  24, 1952.  which  withdrew  lands 
from  the  operation  of  the  public  land 
laws  for  Powersite  classification  No. 
425,  is  hereby  revoked  insofar  as  it 
affects  the  following  lands: 

Mount  Diablo  Meridian 

T.  9  N.,  R.  10  E.. 
Sec.  12.  all  public  lands  located  in  SEV« 

SWy4: 
Sec.  13,  lot  7. 

Containing  34.01  acres  in  El  Dorado 
County. 

4.  At  10  a.m.  on  December  30, 1991,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  30, 1991,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 


5.  At  10  a.m.  on  December  30. 1991.  the 
lands  in  paragraph  1  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provision  of  existing 
withdrawals,  and  other  segregations  of 
record.  Appropriation  of  any  of  the 
lands  described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
imder  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

6.  The  Federal  Energy  Regulatory 
Commission  finds  in  DVCA-1227  that 
the  value  of  the  lands  will  not  be  injured 
or  destroyed  for  the  purpose  of  power 
development  by  conveyance  of  the 
lands  in  paragraphs  2  and  3  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act. 

Dated:  November  18, 1991. 
Dave074eal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-28619  Filed  11-27-91:  6:45  am] 

BtLUNQCOOC  431(M«-«I 


43  CFR  Public  Land  Order  6912 
[iyiT-930-4214-10;  MTM  73404] 

Withdrawal  of  Reserved  Public 
Minerals  for  Mount  Haggin  Prehistoric 
Quarry  Site;  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws 
approximately  490  acres  of  reserved 
public  minerals  from  location  and  entry 
under  the  mining  laws  for  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  integrity  of  the  Mount  Haggin 
Prehistoric  Quarry  Site.  The  reserved 
minerals  have  been  and  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  November  29. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings.  Montana 
59107.  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  rights,  the 
reserved  public  minerals  in  the 
following  described  land  are  hereby 
withdrawn  from  location  and  entry 
under  the  United  States  mining  laws  (30 
U.S.C..  ch.  2  (1988)),  but  not  from  leasing 
under  the  mineral  leasing  laws,  to 
protect  valuable  archaeological, 
educational,  interpretive  and 
recreational  resources: 

Principal  Meridian 

T.  3  N..  R.  11  W.. 
Sea  20,  those  portions  lying  east  of 

Highway  274; 
Sec.  29,  lots  2, 4,  5. 7, 8,  and  that  portion  of 

lot  6  lying  east  of  Highway  274. 
The  area  described  contains  approximately 
490  acres  in  Deer  Lodge  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  reserved  public  minerals  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  resources 
other  than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  18, 1991. 
Dave  O'Neal 

Assistant  Secretary  of  the  Interior 

(FR  Doc  91-28820  Filed  11-27-91:  8:45  am] 

WtUNO  CODE  431«M>H-M 


43  CFR  Public  Land  Order  6913 

[CA-940-4214-10;  CACA  283S5] 

Partial  Revocation  of  Secretarial  Order 
Dated  February  19, 1952;  California 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  revokes  a  public  land   . 
order  insofar  as  it  affects  1.875  acres  of 
National  Forest  System  land  withdrawn 
by  the  Bureau  of  Reclamation  for  the 
Central  Valley  Project.  The  land  is  no 
longer  needed  for  this  purpose,  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  through  interchange  under 
the  Act  of  January  12, 1983  (96  Stat. 
2535).  This  action  will  open  the  land  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land. 

EFFECTIVE  DATE:  December  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Judy  Bowers.  BLM  California  State 
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Office,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California 
95825.  916-978^820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714  (1988),  it  is  ordered  as 
follows: 

1.  The  Secretarial  Order  dated 
February  19, 1952,  which  withdrew 
lands  for  the  Central  Valley  Project,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  ION..  R.  12E.. 

Sec.  11,  N  ViNE V4NEV4NE'/4SWy4, 
NE  V4NW  V4NE%NE'/4SW  y*. 

Containing  1.875  acres  in  El  Dorado 
County. 

2.  At  10  a.m.  on  December  30, 1991.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  18. 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-28621  Filed  11-27-91;  8:45  amj 

BtLUNO  COOE  431(M(MI 


43  CFR  Public  Land  Order  6914 
(CA-940-4214-10;  CACA  27508] 

Public  Land  Order  No.  6883, 
Correction;  Partial  Revocation  of  the 
Secretarial  Order  Dated  July  9, 1927, 
Subject  to  Section  24  of  the  Federal 
Power  Act;  California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

summary:  This  order  will  correct  the 
error  in  the  land  description  in  Public 
Land  Order  No.  6883. 
EFFECTIVE  DATE:  November  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bowers.  BLM  California  State 
Office.  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento.  California 
95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
for  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714  (1988).  it  is  ordered  as 
follows: 

The  land  description  in  Public  Land 
Order  No.  6883.  56  FR  50058-50059. 
October  3. 1991.  is  hereby  corrected  as 
follows: 


On  page  50059.  in  the  first  column,  the 
line  immediately  following  Mount 
Diablo  Meridian,  which  reads  'T.  19  N., 
R.  10  W.."  is  hereby  corrected  to  read 
"T.  19  N..  R.  10  E.". 

Dated:  November  20, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-28628  Filed  11-27-91;  8:45  am) 

BILUNO  COOE  43nM0-M 

43  CFR  Public  Land  Order  6915 
[CA-940-4214-10-.  CACA  27509.  CACA  8003 
WR] 

Partial  Revocation  of  Secretarial  Order 
Dated  May  5, 1927,  and  Removal  of  the 
Need  for  a  Restriction  Imposed  by 
Section  24  of  the  Federal  Power  Act; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order.  *> 

summary:  This  order  partially  revokes 
Secretarial  Order  dated  May  5. 1927. 
which  created  Powersite  Classification 
No.  179.  insofar  as  it  affects  1.441.48 
acres  of  lands  within  the  Lassen 
National  Forest.  This  action  will  permit 
completion  of  a  pending  Forest  Service 
exchange,  and  remove  the  need  for  a 
restriction  imposed  by  section  24  of  the 
Federal  Power  Act  from  a  portion  of 
these  lands.  The  lands  are  temporarily 
closed  to  mining  by  a  Forest  Service 
exchange  proposal.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
EFFECnvE  date:  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Judy  Bowers.  BLM  California  State 
Office.  Federal  Office  Building,  2800 
Cottage  Way.  Sacramento.  California 
95825.  918-978-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  'The  Secretarial  Order  dated  May  5, 
1927,  which  withdrew  lands  from 
operation  of  the  public  land  laws,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  23  N..  R.  4  E., 

Sec.  2,  lots  3  and  4,  SV^NV*.  and  SWV*;  ., 

Sec.  10" 

sec.  16,'n%,  N>/4SW'/4,  SWy4SW>/4,  and 
NWV4SEy4. 

The  areas  described  aggregate  1,441.48 
acres  in  Butte  County. 

2.  At  10  a.m.  on  December  30, 1991,  the 
lands  in  paragraph  1  shall  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands,  subject  to  valid  existing  rights, 
the  provision  of  existing  withdrawals. 


other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

3.  At  10  a.m.  on  December  30. 1991.  the 
restriction  imposed  by  section  24  of  the 
Federal  Power  Act  (16  U.S.C.  818).  as 
amended,  is  no  longer  required  for  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  23  N..  R.  4  E, 

Sec.  10.NWy4. 

The  area  described  contains  100  acres  ii* 
Butte  County. 

Dated:  Noveml>er  19. 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  91-28629  Filed  11-27-91;  8:45  am) 

BtLUNO  COOC  4310-40-H 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  16 


[CGD  90-014] 


RIN211S-AC45 


Chemical  Drug  Testing  Programs  for 
Commercial  Vessel  Personnel 

agency:  Coast  Guard.  DOT. 
action:  Technical  amendment. 

SUMMARY:  This  document  contains 
corrections  to  regulations  published  on 
July  8, 1991  (56  FR  31030).  That  final  rule 
related  to  random  drug  testing 
requirements  for  all  crewmembers  who 
svve  in  positions  which  affect  the  safe 
operation  of  a  commercial  vessel. 
EFFECTIVE  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Thomas 
Murphy.  U.S.  Coast  Guard 
Headquarters.  Office  of  Marine  Safety. 
Security  and  Environmental  Protection 
(G-MMI-2).  telephone  (202)  267-1421. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule,  as  published  in  the 
Federal  Register,  omitted  the  asterisks 
at  the  end  of  the  revisions  to  Section 
16.205  of  46  CFR.  causing  paragraphs  (d). 
through  (g)  of  that  section  to  be 
mistakenly  deleted.  This  document 
revises  46  CFR  16.205  to  restore 
paragraphs  (d)  through  (g)  as  they 
formerly  appeared  in  the  CFR. 

Need  for  Coirection 

As  published,  the  final  rule  omitted 
information  which  marine  employers 
need  to  correctly  implement  the  required 
random  drug  testing  program. 
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List  of  Subject*  in  46  CFR  Part  It 

Seamen.  Marine  safety.  Navigation 
(water).  Alcohol  and  alcoholic 
beverages.  Drugs. 

PART  f6-CHE1MCALTESTmG 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306.  7101.  7301 
and  7701.  49  CFR  1.46. 

2.  Section  16.205  is  revised  to  read  as 
follows: 

§  16.205    Implementation  of  ctienoieai 
testing  programa. 

(a)  Each  employer  who  employs  more 
than  50  employees  required  to  be  tested 
under  this  part  was  required  to 
implement  the  pre-employment  testing 
program  required  by  this  part  not  later 
than  July  Zl,  1989.  and  the  serious 
marine  incident  and  reasonable  cause 
testing  programs  required  by  this  part 
not  later  than  December  21. 1989.  The 
random  testing  program  required  by  this 
part  shall  be  implemented  not  later  than 
October  1. 1991. 

(b)  Each  employer  who  employs  from 
11  to  50  employees  required  to  be  tested 
under  this  part  was  required  to 
implement  the  pre-employment,  serious 
marine  incident  and  reasonable  cause 
testing  programs  required  by  this  part 
not  later  than  December  21. 1989.  The 
random  testing  program  required  by  this 
part  shall  be  implemented  not  later  than 
October  1. 1991. 

(c)  Each  employer  who  employs  10  or 
fewer  employees  required  to  be  tested 
under  this  part  was  required  to 
implement  the  pre-employment,  serious 
marine  incident  and  reasonable  cause 
testing  programs  required  by  this  part 
not  later  than  December  21. 1990.  The 
random  testing  program  required  by  this 
part  shall  be  implemented  not  later  than 
October  1. 1991. 

(d)  During  the  first  12  months 
following  the  institution  of  random  drug 
testing  pursuant  to  this  section,  an 
employer  shall  meet  the  following 
conditions: 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period: 

(2)  The  last  test  collection  during  the 
year  is  conducted  at  an  annualized  rate 
of  50  percent:  and 

(3)  The  total  number  of  tests 
conducted  during  the  12  months  is  equal 
to  at  least  25  percent  of  the  covered 
population. 

(e)  The  periodic  testing  requirements 
of  §  16.220  apply  to  physical 
examinations  performed  after  December 
21.1990. 

(H  When  a  vessel  owned  in  the  United 
States  is  operating  in  waters  that  are  not 
subject  to  the  jurisdiction  of  the  United 


States,  the  testing  requirements  of 
5§  16.210  and  16.230  do  not  apply  to  a 
citizen  of  a  foreign  country  engaged  or 
employed  as  pilot  in  accordance  with 
the  laws  or  customs  of  that  foreign 
country. 

(g)  Upon  written  request  of  an 
employer,  Commandant  (G-MMI)  will 
review  the  employer's  chemical  testing 
program  to  determine  compliance  with 
the  provisions  of  this  part. 

Dated:  November  22.  ISBl. 
A^E.  HeoB. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
ofMarim  Safety.  Security  and  Environmental 
Protection. 

[FR  Doc.  91-2667S  Filed  11-27-91:  8:45  am) 
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FEDERAL  iMRITIME  COMMISSION 

46  CFR  Part  550 

[Petition  No.  P4-91;  Docket  Na  91-5&] 

Puget  Sound  Tug  &  Barge  Co.; 
Application  for  Section  35  Exemption 
(Hawaii  and  Alaska  Trades) 

AGBICV:  Federal  Maritime  Ck)mmission. 
ACnoir  Final  rule. 

SUDMIARY:  The  Federal  Maritime 
Commission  amends  its  regulations 
governing  the  publishing,  filing  and 
posting  of  tariffs  in  domestic  offshore 
commerce  pursuant  to  the  Shipping  Act, 
1916,  as  amended  by  the  Intercoastal 
Shipping  Act,  1933.  This  amendment  of 
Part  550  adds  a  new  exemption  for 
carriers  providing  port-to-port  service  in 
the  Hawaii  and  Alaska  domestic 
offshore  trades.  Such  carriers  may  now 
file  on  one  day's  notice  any  new 
individual  commodity  rate,  any 
reductions  in  existing  individual  rates, 
and  any  new  or  amendatory  tariff 
regulation,  rule  or  note  that  does  not 
increase  the  shipper's  cost  of 
transportation.  Provisions  of  the 
Shipping  Act  and  the  Commission's 
regulations  that  pertain  to  any  "general 
decrease  in  rates'*  are  not  affected  by 
this  amendment  and  carriers  must 
continue  to  comply  with  those 
provisions. 

DATES:  This  action  is  effective 
November  29. 1991. 
FOR  FURTHCB  INFORMATION  CONTACT 

Robert  0.  Bourgoin 

General  Counsel 

Federal  Maritime  Commission 

1100  L  Street.  NW 

Washington.  DC  20573 

(202|  523-6740 

Bryant  L  VaniSrakle 

Director.  Bureau  of  Tariffs.  Certification  and 

Licensing 
Federal  Maritime  Commission 


1100  L  Stnet  NW 
Washington.  DC  20573 
(202)  523-5796 

SUPH.EMEMTARY  IMFCNHMATIOH:  Puget 

Sound  Tug  &  Barge  Co.  CPuget")  has 
filed  an  application  seeking  two 
exemptions  under  section  35  of  the 
Shipping  Act.  191»  ("1916  Act").  46 
U.S.C.  app.  833a.  from  the  thirty-day 
tariff  notice  requirement  of  section  2  of 
the  Intercoastal  Shipping  Act.  1933 
("1933  Act"),  id.  844.  One  exemption 
would  apply  to  the  domestic  offshore 
trade  between  the  mainland  United 
States  (including  Alaska)  and  ("Hawaii 
Trade").  It  would  permit  effectiveness 
on  one  day's  notice  of: 

(1)  All  new  tariff  rules,  regulations  or 
notes  which  would  reduce  the  shipper's 
cost  of  transportation  or  result  in  no 
change  in  the  shipper's  cost;  and 

(2)  All  changes  in  existing  tariff  rules, 
regulations  or  notes  which  would  reduce 
the  shipper's  cost  of  transportation  or 
result  in  no  change  in  the  shipper's  cost 

The  other  exemption  would  apply  to 
the  trade  between  Alaska  and  the 
"lower  48"  United  States  ("Alaska 
Trade").  It  would  permit  effectiveness 
on  one  day's  notice  of: 

(1)  New  individual  commodity  rates  or 
reductions  in  existiirg  commodity  rates; 

(2)  All  new  tariff  rules,  regulations  or 
notes  which  would  reduce  the  shipper's 
cost  of  transportation  or  result  in  no 
change  in  the  shipper's  cost:  and 

(3)  All  changes  in  existing  tariff  rules, 
regulations  or  notes  which  would  reduce 
the  shipper's  cost  of  transportation  or 
result  in  no  change  in  the  shipper's  cost 

A  notice  of  the  filing  of  Puget's 
Application  appeared  in  the  Federal 
Register.  56  FR  40,330.  Comments  in 
support  of  tiie  Application  were  filed  by 
Totem  Ocean  Trailer  Express.  Inc. 
('TOTE"),  and  Matson  Navigation 
Company,  Inc.  ("Matson").  Comments  in 
opposition  were  filed  by  the  Caribbean 
Shippers  Association,  Inc.  ("CSA"). 

The  Applicati«m 

Puget  states  that,  doing  business  as 
Hawaiian  Marine  Lines,  it  provides 
direct,  all-water  service  between 
mainland  United  States  ports  and 
Hawaii.*  It  also  offers  joint  through 
service  between  interior  mainland 
points  and  Hawaii  under  motor/water 
and  rail/water  tariffs  filed  at  the 
Interstate  Commerce  Commission 
("ICCT).  Puget  estimates  that  about 
thirty  percent  of  its  Hawaiian  traffic 
moves  under  its  FMC  tariff. 

Puget  asserts  that  all  its  competitors 
in  the  Hawaii  Trade  carry  substantial 
amounts  of  cargo  under  KC  tariffs,  with 
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1100  L  Street,  NW 
Washington.  DC  20573 

(202)  523-5796 

SUPVLEMEMTARV  INTOmumOH:  Puget 
Sound  Tug  »  Barge  Co.  ("Puget")  has 
Tiled  an  application  seeking  two 
exemptions  imder  section  35  of  the 
Shipping  Act,  191«  ("1918  Act"),  46 
}        U.S.C.  app.  833a,  from  the  thirty-day 
I         tariff  notice  requirement  of  section  2  of 
the  Intercoastal  Shipping  Act,  1933 
("1933  Act"),  id.  844.  One  exemption 
would  apply  to  the  domestic  offshore 
;^g      trade  between  the  mainland  United 
to/      States  (including  Alaska)  and  ("Hawaii 
Trade").  It  would  permit  effectiveness 
on  one  day's  notice  of: 

(1)  All  new  tariff  rules,  regulations  or 
_     notes  which  would  reduce  the  shipper's 

cost  of  transportation  or  result  in  no 
change  in  the  shipper's  cost;  and 

(2)  All  changes  in  existing  tariff  rules, 
regulations  or  notes  which  would  reduce 
the  shipper's  cost  of  transportation  or 
result  in  no  change  in  the  shipper's  cost. 

The  other  exemption  would  apply  to 
j^        the  trade  between  Alaska  and  the 
"lower  48"  United  States  ("Alaska 
Trade").  It  would  permit  effectiveness 
'^-       on  one  day's  notice  of: 

(1)  New  individual  commodity  rates  or 
reductions  in  existing  commodity  rates; 

(2)  All  new  tariff  rules,  regulations  or 
notes  which  would  reduce  the  shipper's 
cost  of  transportation  or  result  in  no 
change  in  the  shipper's  cost;  and 

*^*'  (3)  All  changes  in  existing  tariff  rules, 

regulations  or  notes  which  would  reduce 
the  shipper's  coat  of  transportation  or 
result  in  no  change  in  the  shipper's  cost 

""  A  notice  of  the  filing  of  Puget's 

Application  appeared  in  the  Federal 

**        Register.  56  FR  40,330.  Comments  in 

support  of  the  Application  were  filed  by 
Totem  Ocean  Trailer  Express,  Inc. 

'•  ('TOTE"),  and  Matson  Navigation 

Company,  Inc.  ("Matson").  Comments  in 
opposition  were  filed  by  the  Caribbean 
Shippers  Association,  Inc.  ("CSA"). 

The  Application 

al  Puget  states  that,  doing  business  as 

Hawaiian  Marine  Lines,  it  provides 
direct,  all-water  service  between 
mainland  United  States  ports  and 
Hawaii.'  It  also  offers  joint  through 
service  between  interior  mainland 
points  and  Hawaii  under  motor/water 
and  rail/water  tariffs  filed  at  the 
Interstate  Commerce  Commission 
("ICC").  Puget  estimates  that  about 
thirty  percent  of  its  Hawaiian  traffic 
moves  under  its  FMC  tariff. 

Puget  asserts  that  all  its  competitors 
in  the  Hawaii  Trade  carry  substantial 
,        amounts  of  cargo  under  ICC  tariffs,  with 
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the  exception  of  Pearcy  Marine,  Inc.,  a 
small  tug-and-barge  operator,  and  that  it 
competes  under  its  FMC  tariff  for  many 
of  the  commodities  carried  by  the  other 
carriers  under  their  ICC  tariffs.  It  points 
out  that  ICC  regulations  permit 
reductions  on  one  day's  notice  in  any 
"charge,  rule  or  other  provision"  as  well 
as  in  any  "rate."  'Thus."  Puget  states, 
"all  carrier-imposed  transportation  costs 
may  be  reduced  on  one  day's  notice 
when  filed  in  an  ICC  tariff,  irrespective 
of  whether  the  charge  or  cost  appears  as 
a  commodity  rate,  a  tariff  note  or  in  the 
tariffs  rules  section."  Application  at  5. 
Under  the  Commission's  existing  Hawaii 
exemption,  46  CFR  550.1(b),  Puget  may 
reduce  commodity  rates  in  its  FMC  tariff 
on  one  day's  notice,  but  reductions  in 
ancillary  charges  or  rate-affecting  tariff 
rules  and  notes  remain  subject  to  thirty 
days'  notice.  Puget  contends  that  the 
present  difference  in  notice  periods  for 
tariff  rules,  notes  and  ancillary  charges 
places  it  at  a  competitive  disadvantage. 

With  respect  to  the  Alaska  Trade. 
Puget  similarly  states  that,  doing 
business  as  Pacific  Alaska  Line,  it 
provides  direct,  all-water  service 
between  Pacific  Northwest  ports  and 
Alaska.*  It  also  offers  joint  through 
service  between  interior  "lower  48" 
points  and  Alaska  under  two  motor/ 
water  tariffs  filed  at  the  ICC.  Puget 
estimates  that  about  ten  percent  of  its 
Alaskan  traffic  moves  under  its  FMC 
tariff. 

Puget  states  that  its  major  competitors 
in  the  Alaska  Trade  operate  exclusively 
under  ICC  tariffs  except  for  Western 
Pioneer,  Inc.,  a  small  carrier  that 
provides  only  port-to-port  service.  It 
asserts  that  it  competes  under  its  FMC 
tariff  for  many  of  the  same  commodities 
carried  by  the  other  carriers  under  their 
ICC  tariffs,  including  cement,  iron  and 
steel  items  and  vehicles.  In  addition, 
Puget  submits  it  serves  some  small  and 
remote  Alaskan  ports  only  once  or  twice 
a  year,  that  decisions  to  call  at  these 
locations  are  often  made  on  short  notice, 
and  that  it  therefore  is  important  to  be 
able  to  file  tariff  reductions  applicable 
to  these  ports  on  one  day's  notice. 

Comments 

A.  Matson  and  TOTE 

The  brief  comments  filed  by  Matson 
and  TOTE  support  Puget's  Application 
without  reservation.  It  may  be  noted 
that,  although  Puget  did  not  list  TOTE  as 
a  competitor  in  the  Alaskan  Trade, 
TOTE  states  that  it  provides  both  all- 
water,  FMC-regulated  service  and 
uitermodal,  ICC-regulated  service  to 
Alaska  and  argues  that  granting  Puget's 


•  Tariff  No.  1.  FMC-F  No.  4. 


Application  will  eliminate  "unnecessary 
and  cumbersome  differences"  between 
its  tariffs  and  "unnecessary 
discrimination  against  shippers 
preferring  all-water  service."  Comment 
at  2. 

B.  CSA 

CSA  opposes  Puget's  Application  for 
essentially  the  same  reasons  it  has 
advanced  in  previous  section  35 
exemption  proceedings.  It  argues  that 
the  result  of  allowing  rate  actions  to  go 
into  effect  on  one  day's  notice  "is  to 
improperly  shift  the  burden  of  proof  as 
to  the  reasonableness  of  a  given  filing 
from  the  carrier  to  the  complaining 
shipper,"  Comments  at  3,  and  that  the 
carriers'  request  that  exemptions  be 
broadened  to  include  rate-reducing 
changes  in  tariff  notes  and  rules  is  an 
indication  that  "carriers  are  improperly 
using  rules,  surcharges  and  the  like,  to 
alter  their  basic  rate  structure."  Id.  at  4. 
It  also  contends  that  what  appears  to  be 
a  reduced  rate  may  actually  involve  an 
increase  in  total  costs  to  shippers  when 
the  formerly  applicable  rate  is  a  low 
Cargo  NOS  rate. 

Discussion 

Section  35  empowers  the  Commission 
to  exempt  "any  specified  activity  •  •  * 
from  any  requirement  of  the  Shipping 
Act,  1916,  or  Intercoastal  Shipping  Act. 
1933,  where  it  finds  that  such  exemption 
will  not  substantially  impair  effective 
regulation  *  *  *,  be  unjustly 
discriminatory,  or  be  detrimental  to 
commerce."  46  U.S.C.  app.  833a.  The 
purpose  of  Puget's  Application  is  to 
eliminate  a  claimed  competitive 
disadvantage  Puget  faces  because  of  the 
thirty-day  notice  requirement  on  FMC 
tariff  reductions.  Over  the  last  three 
years,  the  Commission  has  granted  a 
series  of  exemptions  to  remove  similar 
disadvantages.  Application  of  Trailer 
Marine  Transport  Corporation  Under 
Section  35  of  the  Shipping  Act,  1916. 

F.M.C ,  25  S.R.R.  1660, 1663. 

(1991);  Tropical  Shipping  &  Construction 
Co..  Ltd. — Application  for  Section  35 

Exemption F.M.C ,  25  S.RJR. 

1471. 1475  (1991);  Application  of  Sea- 
Land  Service,  Inc.  for  Exemption  Under 
Section  35  of  the  Shipping  Act,  1916, 

F.M.C .  25  S.R.R.  660,  662 

(1990);  Tariff  Filing  Notice  Periods- 
Exemption F.M.C .  24  S.R.R. 

1604, 1605  (1989);  Matson  Navigation 
Co.,  Inc. — Application  for  Section  35 

Exemption F.M.C 24  S.R.R. 

1518, 1522  (1989).  We  have  observed  that 
if  such  exemptions  are  approved. 

•  *  *  FMC-regulated  carriers  will  be  able  to 
compete  on  an  equal  footing  with  ICC- 
regulated  carriers  with  respect  lo  rate 
reductions.  This  should  l>e  of  substantial 


beneFit  to  the  shipping  public.  FMC-regulated 
carriers  and  shippers  will  be  able  to  negotiate 
lower  rates  as  the  need  arises  and  the 
shipping  public  will  be  able  to  take 
advantage  of  these  rates  immediately,  not 
thirty  days  later  when  it  may  be  too  late. 

Application  of  Sea-Land  Service,  Inc.,  25 
S.R.R.  at  662. 

Puget's  Application  meets  the  showing 
required  in  the  previous  cases.  It  has 
demonstrated  that  its  FMC-regulated 
services  are  competitive  with  carriers 
offering  ICC  rates  and  that  the  thirty- 
day  notice  requirement  has  operated  or 
will  operate  to  its  detriment  in  the 
Hawaii  and  Alaska  Trades.  CSA's  lone 
comments  in  opposition  are  identical  to 
its  submission  in  Application  of  Trailer 
Marine  Transport  Corporation,  which 
the  Commission  rejected,  stating: 

Although  CSA  appears  correct  when  it 
states  that  most  carriers  have  both  ICC  and 
FMC-regulated  tariffs,  it  does  not  necessarily 
follow  that  carriers  can  su^er  no  harm  as  a 
result  of  the  30-day  notice  requirement  of  the 
1933  Act.  The  carrier's  ability  to  shift  cargo 
from  one  tariff  to  another  may  be  limited  by 
the  needs  and  desires  of  the  shippers  served 
by  the  carrier.  For  example,  the  shipper  may 
prefer  to  move  its  cargo  under  a  port-to-port 
rate  rather  than  a  joint-through  intermodal 
rate.  In  sum,  there  is  no  clear  indication  that 
carriers  are  misusing  the  exemptions  that 
have  been  previously  granted  by  the 
Commission  and  will  misuse  the  exemption 
requested  here. 
25  S.R.R.  at  1663. 

As  a  general  matter,  rate  or  cost 
reductions  benefit  shippers  and  rarely 
engender  protests  or  regulatory 
concerns.  It  has  been  thirteen  years 
since  the  Commission  investigated  a 
rate  decrease.'  CSA's  allegation  that 
carriers  have  been  improperly  using 
surcharges  and  tariff  rules  to  disguise 
changes  in  their  rate  structures  is 
nonspecific  and  unsupported.  Its  charge 
that  new  commodity  rates  are  actual 
increases  if  they  replace  a  Cargo  NOS 
rate  is  similarly  not  tied  to  any  alleged 
practice  on  the  part  of  Puget.  Generally, 
it  may  be  fairly  observed  that  Cargo 
NOS  rates  are  usually  much  higher  than 
specific  commodity  rates;  the  filing  of  a 
new  commodity  rate  (often  as  a  result  of 
a  bargain  struck  by  the  carrier  with  a 
new  customer)  thus  typically  represents 
a  decrease  in  costs,  not  an  increase.  The 
Commission  is  satisfied  that  the 
requested  exemptions  will  not 
substantially  impair  effective  regulation, 
be  unjustly  discriminatory,  or  be 
detrimental  to  commerce. 


'  Trailer  Marine  Transport  Corporation — 
Proposed  Reduced  and  Initial  Through  Rates  and 
Provisions  Between  U.S  Atlantic  and  Gulf  Ports  in 
the  U.S.  Virgin  Islands.  21  fM.C  997  (1979). 
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The  Commission  concludes  that 
Pugpt's  Apf^cation  meets  the  standards 
of  section  35  of  th«  1916  Act 
Accordingly,  subject  to  the  limitation 
described  betow,  the  Commission  will 
grant  the  Application. 

Although  the  exemptions  will  permit  a 
carrier  to  make  a  change  to  a  tariff  rule, 
regulation  or  note  affecting  a  large 
number  of  rate  items,  a  carrier  may  not 
use  the  exemptions  to  institute  a  general 
decrease  in  rates  on  one  day's  notice.* 
Puget  has  not  requested  an  exemptimi 
from  any  of  the  provisions  of  the  1933 
Act  and  the  Commission's  regulations 
that  pertain  to  a  general  rate  decrease. 
The  provisions  in  the  1933  Act  that 
apply  to  ■  general  decrease  in  rates 
include  a  requirement  that  any  such 
decrease  be  filed  on  sixty  days'  notice. 
Rule  67  of  the  Commission's  Rules  of 
Practice  and  Procedure  requires  the 
carrier  to  accompany  any  general 
decrease  in  rates  with  testimony  and 
exhibits  of  such  composition,  scope  and 
format  that  they  will  serve  as  the 
carrier's  entire  direct  case  in  the  event 
the  matter  is  set  down  for  hearing. 
These  exemptions  do  not  relieve  carriers 
from  complying  with  those  provisions. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291.  dated 
February  17. 1961,  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  b  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  will  not  result  in: 

(1)  An  annoal  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencws.  at  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovations.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
603[b).  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  iurisdictions. 


•  Section  1  af  th«  1933  Act  4«  II.SC.  app.  843. 
defines  a  "geaeral  decreaa*  in  rate*"  as:  "*  '  *  any 
change  in  rates,  fares,  or  charges  which  will  (A) 
result  in  a  decrease  in  not  less  than  50  per  centum  of 
the  total  rate.  fare,  or  charge  items  in  the  tariff*  per 
trade  of  any  cnminan  carrier  by  water  in 
interc«aatsl  coancrc*:  and  (BJ  directly  result  in  a 
decrease  mi  grass  rcveniie  of  such  earner  for  the 
particular  trade  of  not  lese  than  3  per  centum." 


List  of  Subjects  in  46  CFR  Part  550 

Marithne  carriers:  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C  553, 
sections  IB,  35  and  43  of  the  Shipping 
Act,  1916,  46  U.S.C  app.  817.  833a  and 
641a,  and  section  2  of  the  Intercoastal 
Shipping  Act  1933. 46  U.S.C.  app.  844. 
part  550  of  tide  46,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  56»-{AMENOED] 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553.  46  U.S.C.  app.  812. 
814.  815.  817.  820,  833a.  841a.  843.  844.  845. 
845a.  845b.  and  847. 

2.  Section  550.1  is  amended  by 
revising  paragraph  (b)  and  by  adding 
para^ph  (f)  to  read  as  follows: 

S  550.1    ExemptkMts. 

*  «        *        •        • 

(b)  Carriers  providing  port-to-port 
transportation  between  the  continental 
United  States  (including  Alaska  and  the 
District  of  Columbia)  and  Hawaii  may 
publish  new  individual  commodity  rates, 
or  reductions  in  existing  individual 
rates,  or  any  new  or  amendatory  tariff 
regulation,  rule  or  note  that  does  not 
increase  the  shipper's  cost  of 
transportation,  on  one  day's  notice,  and 
to  that  extent  are  exempted  from  the 
notice  requirements  of  the  Act  and  the 
rules  of  this  part;  Provided,  however. 
That  such  carriers  must  comply  with 
those  provisions  of  the  Act  and  the 
Commission's  regulations  that  pertain  to 
any  "general  decrease  in  rates." 

•  •        •        •        • 

(f)  Carriers  providing  port-to-port 
transportation  between  the  continental 
United  States  (including  the  District  of 
Columbia  but  excluding  Alaska)  and 
Alaska  may  publish  new  individual 
commodity  rates,  or  reductions  in 
existing  individual  rates,  or  any  new  or 
amenc^tocy  tariff  regulation,  rule  or 
note  that  does  not  increase  the  shipper's 
cost  of  transportation,  on  one  day's 
notice,  and  to  that  extent  are  exempted 
from  the  notice  requirements  of  the  Act 
and  the  rules  of  this  part  Provided, 
however.  That  mich  carriers  must 
comply  with  those  provisions  of  the  Act 
and  the  Coomiission's  regulations  that 
pertain  to  any  "general  decrease  in 
rates." 

By  the  Commtseion. 
)oseph  C  n>lkliig. 
Secretary. 

[¥R  Doc.  91-28633  Filed  11-27-91: 8:45  am] 
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FEDERAL  COIMIUNICATIONS 
COMWSSION 

47  CFR  Part  73 

(MM  Docket  Mol  »1-240;  RM-7777) 

Radio  Broadcasting  Services;  Danville, 
AR 

agency:  Federal  Communications 
Commission. 

ACnOM:  Final  rule. 

SUMMARV:  This  document  allots  FM 
Channel  288A  to  Danville.  Arkansas,  as 
that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Susan  Lynn  Adair.  See  56  FR  43575. 
September  3, 1991.  Coordinates  used  for 
Channel  288A  at  Danville  are  35-03-18 
and  93-23-36.  With  tfiis  action,  the 
proceeding  is  terminated. 

dates:  Effective  January  9, 1992:  the 
window  period  for  filing  applications  on 
Channel  28aA  at  Danville.  Arkansas, 
will  open  on  January  10, 1992.  and  close 
on  February  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau.  (202)632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-249. 
adopted  November  7. 1991,  and  released 
November  25. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— I  AMENDED] 

1.  The  authority  citation  for  part  73 
corvtinues  to  read  as  follows: 

Authority:  47  U  S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  28aA,  Uanville. 
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FEDERAL  COIMMIMCATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Mo^  »t-24»;  RM-7777) 

Radio  Broadcastina  Services;  DanwiUe, 
AR 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

'  SUMMARY:  This  document  allots  FM 

Channel  288A  to  Danville.  Arkansas,  as 

2.        that  community's  first  local  aural 

transmission  service,  in  response  to  a 
petition  for  rule  malting  filed  on  behalf 
of  Susan  Lynn  Adair.  See  56  FR  43575, 
September  3. 1991.  Coordinates  used  for 
Channel  2e8A  at  Danville  are  35-03-18 
and  93-23-36.  With  this  action,  the 
proceeding  is  terminated. 

dates:  Effective  )aauary  9. 1992:  the 
window  period  for  filing  applications  on 
Channel  28aA  at  Dcuaville.  Arkansas, 
will  open  on  January  10, 1992.  and  close 
on  February  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT! 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau.  (202)  632-0394. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-249, 
adopted  November  7. 1991.  and  released 
November  25, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
corvtinues  to  read  as  follows: 

Authority:  47  U  S.C  154.  303. 

§73.202    f Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  28aA.  Danville. 
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Federal  Cominunications  CommissioD. 

Michael  C.  Ragw, 

Assistant  Chief,  Allocations  Branch.  Poiicy 
and  Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  91-28785  RIed  11-27-m:  8:45  am) 

HLUNG  CODE  f71t-«1-M 


17  CFR  Part  73 

(MM  Docket  No.  88-512;  RM-«41B,  RM- 
6507,  RM-71681 

Radio  Broadcasting  Services;  Bontta 
Springs,  Cape  Coral,  Fort  Myers  Beach 
and  Tampa,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  280C1  for  Channel  279C2  at 
Cape  Coral,  Florida,  and  modifies  the 
license  of  Station  WAKS,  Cape  Coral  to 
specify  operation  on  Channel  280C1.  See 
53  FR  44502,  November  3, 1988.  This 
document  also  denies  a  proposal  by 
Jacor  Communications,  Inc.  for  a 
Channel  283A  allotment  at  Bonita 
Springs,  Florida,  and  dismisses  a 
proposal  by  Chapman  S.  Root  Revocable 
Trust  for  a  Channel  2e3C  for  Channel 
284C  substitution  at  Tampa,  Florida. 
Finally,  this  document  dismisses  a 
proposal  by  Cari  Haefling  for  the 
allotment  of  Channel  285A  to  Fort  Myers 
Beach.  Florida.  The  reference 
coordinates  for  Channel  280C1  at  Cape 
Coral,  Florida,  are  26-47-43  and  81-48- 
04.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  9, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-512. 
adopted  November  12, 1991,  and 
released  November  25. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center  (202)  452-1422. 1714  21st  Street. 
NW..  suite  140,  Washington.  DC  20036 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-4AMENDiEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  US.C.  154.  303. 


§73.202    (Amended] 

2.  Section  73.20Z(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  279C2  and  adding 
Channel  280C1  at  Cape  Coral. 
Federal  Communicatioas  Commission. 
Andrew  |.  Rhodes. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  91-28703  Filed  11-27-91:  8.45  am] 
BILLING  COOC  SPIt-tMl 


47  CFR  Part  73 

(MM  Docket  No.  90-547;  RM-7477.  RM- 
76831 

Radio  Broadcasting  Services;  Claude 
and  Dimmitt,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lucille  Ann  Lacy,  permittee  of 
Station  KARX-FM,  Channel  239A, 
Claude,  Texas,  substitutes  Channel 
239C1  for  Channel  239A  at  Claude, 
Texas,  and  modifies  Station  KARX- 
FMs  authorization  to  specify  operation 
on  the  higher  powered  channel.  To 
accommodate  the  ujjgrade  at  Claude, 
the  Commission  also  substitutes 
Channel  263C3  for  Channel  240C3  at 
Dimmitt,  Texas,  and  modifies  the 
construction  permit  of  Station  KDIU-FM 
to  specify  operation  on  the  alternate 
Class  C3  channel.  See  55  FR  48869, 
November  23, 1990.  Channel  239C1  and 
Channel  263C3  can  be  allotted  to  Claude 
and  Dimmitt,  respectively,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  Channel  239C1  has  a  site 
restriction  of  17.0  kilometers  (10.6  miles) 
southwest  to  accommodate  Lacy'^ 
desired  site.  Channel  263C3  can  u 
allotted  to  Dimmitt  at  the  site  spi-wified 
in  Station  KDlU-FM's  constnimon 
permit.  The  coordinates  for  '.  hd.ine! 
239C1  are  35-03-40  and  101-32-35.  The 
coordinates  for  Channel  263C3  are  34- 
35-11  and  102-18-35.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  9, 1992. 
FOR  FURTHB)  INFORMATION  CONTACT 
Pamela  Blu-menlhal  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Coaunissioth'^i  Report 
and  Order,  MM  Docket  No.  90-547, 
adopted  November  4. 1991.  and  released 
November  25, 1991.  The  full  text  of  this 
Conimission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 


Washington.  DC  The  complete  test  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authorit>':  47  U.S.C.  154.  303. 


§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  239A  and  adding 
Channel  239C1  at  Qaude  and  by 
removing  Channel  240C3  and  adding 
Channel  263C3  at  Dinunitt. 

Federal  Communications  Commission. 
Michael  C  Rugei. 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Dtvision,  Mass  Media  Bureau. 
(PR  Doc.  81-28704  Filed  11-27-81: 8:45  am) 

WLLMO  CODE  tTia-Ot-M 


DEPARTMEMT  OF  THE  llfrERIOR 
Fisti  and  Wildlife  Service 
50  CFR  Part  17 

RIM  1018-ABS2 

Endangered  and  Threatened  WUdDfe 
and  Plants;  Determination  of 
Endangered  Status  for  Lepanthes 
Eltorensis  and  Cranichis  Ricartii,  Two 
Endemic  Puerto  Rican  Orchids 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


SUMMARY:  The Ser\ice  determines 
Lepanthes  eltorensis^  and  Cranichis 
ricartii  to  be  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended.  Both 
Lepanthes  eltorensis  and  Cranichis 
ricartii  are  orchids  endemic  to  mountain 
forests  in  Puerto  Rico.  Lepanthes 
eltorensis  is  a  small  epiphytic  orchid 
which  grows  on  trunks  at  upper 
elevations  in  the  Laquilio  Mountains  of 
eastern  Puerto  Rico.  The  species  is 
currendy  known  from  five  discrete  sites 
in  the  palo  Colorado  and  dwarf  forests 
of  these  mountains.  Cmnichis  ricartii.  • 
terrestrial  orchid,  has  been  found  at  only 
three  locations  in  the  Maricao  Forest  of 
western  Puerto  Rico.  Both  species  are 
threatened  by  forest  management 
practices,  hurricane  damage,  and 
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collection.  This  final  rule  will  implement 
the  Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Lepanthes  eltorensis  and  Cranichis 
ricartii. 

EFFECTIVE  DATE:  December  30, 1991. 
ADDRESSES:  The  complete  Hie  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622:  and  at  the 
Service's  Southeast  Regional  Office. 
Suite  1282,  75  Spring  Street  SW.. 
Atlanta.  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Silander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Dave  Flemming  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  841-3583). 
SUPPLEMENTARY  INFORMATION: 

Background 

Lepanthes  eltorensis,  an  epiphytic 
orchid,  was  described  by  William 
Stimson  in  1969  (Stimson  1969)  in  his 
study  of  the  genus  Lepanthes  in  Puerto 
Rico.  All  species  belonging  to  this  genus 
had  previously  been  considered  to  be 
conspecific  with  L.  selenitepala  until  it 
was  recognized  that  the  variability 
observed  in  the  field  indicated  the 
presence  of  several  species.  L.  eltorensis 
was  named  for  the  El  Toro  Trail  in  the 
Luquillo  Mountains,  the  only  location 
from  which  this  species  was  known 
(Vivaldi  et  al.  1981).  The  orchid  has  been 
reported  from  seven  discrete  sites,  two 
in  the  palm  forest  to  the  east  of  El  Toro. 
and  five  in  the  Colorado  and  dwarf 
forests  to  the  west  and  south  of  this 
same  peak,  where  individuals  have  been 
found  on  approximately  40  to  60  trees 
(E.  Garcia,  personal  communication). 
Collectors  apparently  eliminated  the 
palm  forest  populations  between  1969 
and  1975. 

Lepanthes  eltorensis  is  a  small, 
epiphytic  orchid  found  growing  on  moss- 
covered  trunks  of  upper  elevation 
forests  in  the  Luquillo  Mountains.  The 
orchid  is  approximately  4  centimeters 
tall,  with  numerous,  slender,  3  to  7 
sheathed  stems  terminated  by  a  single 
leaf.  Leaves  are  9  to  24  millimeters  long 
and  4  to  9  millimeters  wide,  entire, 
chartaceous,  and  obovate  to 
oblanceolate.  The  inflorescence  is  a  long 
peduncled  flat  raceme,  about  '/a  as  long 
as  the  leaves,  and  usually  appressed  to 
the  back  of  these  leaves.  The  sepals  are 
narrowly  deltoid  to  deltoid-lanceolate, 
ciliate,  and  acute  at  the  apices.  The 
dorsal  sepal  is  3.2  to  3.8  millimeters  long 
and  1.2  to  2  millimeters  wide,  3-ner\ed, 
and  slightly  adnate  to  the  2-nerved 
lateral  sepals,  which  are  about  3 


millimeters  long  and  1.0  to  1.6 
millimeters  wide.  The  petals  are 
transversely  2-lobed.  1-nerved.  and 
reddish.  The  posterior  lobes  are 
somewhat  longer  than  the  anterior,  the 
lip  is  3-lobed,  and  the  lateral  lobes 
linear-ovate  and  about  1  millimeter  long 
and  .25  millimeters  wide.  Lepanthes 
eltorensis  is  distinguished  from  other 
members  of  the  genus  by  its  obovate  to 
oblanceolate  leaves,  the  ciliate  sepals, 
and  the  length  of  the  inflorescence 
(Vivaldi  et  al.  1981). 

In  the  Luquillo  Mountains  Lepanthes 
eltorensis  has  been  reported  from  the 
sierra  palm,  Colorado,  and  dwarf  forest 
associations,  all  at  elevations  greater 
than  850  meters.  It  has  been  reported 
from  several  species  of  trees,  all 
supporting  abundant  mosses  and 
liverworts.  Relative  humidity  in  these 
forests  ranges  from  90  to  100  percent 
and  cloud  cover  is  continuous  during 
evening  hours  and  the  majority  of  the 
day.  Annual  precipitation  ranges  from 
313  to  450  centimeters  in  the  mountains. 
Igneous  rocks  cover  the  majority  of  the 
area. 

Although  this  is  an  inconspicuous 
orchid,  collectors  apparently  devastated 
the  original  population  known  from  the 
sierra  palm  forest  (Vivaldi  et  al.  1981). 
All  known  populations  are  found  within 
the  Caribbean  National  Forest  (managed 
by  the  U.S.  Forest  Service)  where 
collecting  is  not  permitted,  but  these 
inaccessible  areas  are  difficult  to 
monitor.  Known  populations  occur  along 
the  El  Toro  trail  and  a  small  trail  to  the 
south,  and  may  be  impacted  by  forest 
management  practices,  including  trail 
maintenance  and  shelter  construction. 
Hurricane  Hugo  (1989)  recently 
devastated  this  National  Forest,  and 
although  the  storm  apparently  did  not 
affect  any  of  the  known  host  trees,  it  did 
create  numerous  gaps  along  the  El  Toro 
trail,  felling  huge  trees.  The  extreme 
rarity  of  this  orchid  makes  the  species 
extremely  vulnerable  to  the  loss  of  any 
one  individual. 

Cranichis  ricartii,  a  small  terrestrial 
orchid,  was  first  discovered  by  Ruben 
Padron  and  Dr.  Juan  Ricart  in  1979  in  the 
Maricao  Commonwealth  Forest  of  the 
western  mountains  of  Puerto  Rico.  In 
this  Forest  it  is  found  growing  in  humus 
of  moist  serpentine  scrub  forests  of 
montane  ridges  at  elevations  above  680 
meters.  Found  growing  with  Cranichis 
tenuis,  this  new  species  was  described 
in  1989  (Ackerman  1989).  In  the  Maricao 
Forest  it  has  been  reported  from  three 
locations,  but  it  has  not  been  observed 
at  all  of  these  sites  every  year.  It  was 
not  observed  at  the  two  sites  along  the 
Alto  del  Descanso  trail  during  1990.  A 
total  of  approximately  30  individual 
plants  have  been  observed  (R.  Padron. 


personal  communication).  Selective 
cutting  and  the  establishment  of 
plantations  in  the  Maricao 
Commonwealth  Forest  continue  to  be 
proposed  as  a  management  alternative. 

Plants  of  Cranichis  ricartii  may  reach 
27  centimeters  in  height.  The  roots  are 
few,  fleshy,  cylindric  and  villous.  The 
several  leaves  are  basal,  erect,  and 
about  2  to  3  centimeters  long.  The  green, 
spreading  blades  are  ovate  to  broadly 
elliptic,  and  21  to  35  millimeters  long 
and  14  to  20  millimeters  wide. 
Infloresences  are  terminal,  scapose, 
spicate,  and  pubescent.  The  raceme  is 
many  flowered  and  may  reach  up  to  10 
centimeters  in  length.  Flowers  are  small, 
erect,  non-resupinate,  and  green.  The 
dorsal  sepal  is  elliptic,  obtuse,  and 
about  1.8  millimeters  long  and  1.0 
millimeter  wide.  The  lateral  sepals  are 
broadly  ovate,  obtuse,  adpressed  to  the 
lip,  and  about  1.9  millimeters  long  and 
1.1  millimeters  wide.  The  petals  are 
filiformoblanceolate,  1.9  millimeters 
long,  0.2  millimeters  wide,  reflexed  and 
adpressed  along  the  margins  of  the 
dorsal  sepal  but  becoming  somewhat 
free  with  age.  The  lip  is  green  with  a 
white  margin,  simple,  short-clawed, 
pinched  near  the  base,  fleshy, 
essentially  glabrous,  and  2.0  to  2.5 
millimeters  long.  The  column  is  short, 
stout,  and  conspicuously  winged.  The 
fruit  is  an  ellipsoid  capsule,  5  to  7 
millimeters  long  (Ackerman  1989). 

Lepanthes  eltorensis  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Service,  as  published  in 
the  Federal  Register  (45  FR  82480)  dated 
December  15, 1980;  the  November  28. 
1983.  update  (48  FR  53880)  of  the  1980 
notice;  and  the  revised  notices  of 
September  27. 1985  (50  FR  39526)  and 
February  21. 1990  (55  FR  6184).  The 
species  was  designated  category  1 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
each  of  the  three  notices.  Cranchis 
ricartii  was  recommended  for  listing  by 
Dr.  James  Ackerman.  University  of 
Puerto  Rico,  during  a  September  1988 
meeting  concerning  the  revision  of 
candidate  plant  species  list  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 

In  a  notice  published  in  the  Federal 
Register  on  February  15. 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  being  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act.  as  amended  in 
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personal  communication).  Selective 
cutting  and  the  establishment  of 
plantations  in  the  Maricao 
Commonwealth  Forest  continue  to  be 
proposed  as  a  management  alternative. 

Plants  of  Cranichis  ricartii  may  reach 
27  centimeters  in  height.  The  roots  are 
few,  fleshy,  cylindric  and  villous.  The 
several  leaves  are  basal,  erect,  and 
about  2  to  3  centimeters  long.  The  green, 
spreading  blades  are  ovate  to  broadly 
elliptic,  and  21  to  35  millimeters  long 
and  14  to  20  millimeters  wide. 
Infloresences  are  terminal,  scapose. 
spicate,  and  pubescent.  The  raceme  is 
many  flowered  and  may  reach  up  to  10 
centimeters  in  length.  Flowers  are  small, 
erect,  non-resupinate,  and  green.  The 
dorsal  sepal  is  elliptic,  obtuse,  and 
about  1.8  millimeters  long  and  1.0 
millimeter  wide.  The  lateral  sepals  are 
broadly  ovate,  obtuse,  adpressed  to  the 
lip,  and  about  1.9  millimeters  long  and 
1.1  millimeters  wide.  The  petals  are    " 
filiformoblanceolate,  1.9  millimeters 
long,  0.2  millimeters  wide,  reflexed  and 
adpressed  along  the  margins  of  the 
dorsal  sepal  but  becoming  somewhat 
free  with  age.  The  lip  is  green  with  a 
white  margin,  simple,  short-clawed, 
pinched  near  the  base,  fleshy, 
essentially  glabrous,  and  2.0  to  2.5 
millimeters  long.  The  column  is  short, 
stout,  and  conspicuously  winged.  The 
fruit  is  an  ellipsoid  capsule,  5  to  7 
millimeters  long  (Ackerman  1989). 

Lepanthes  eltorensis  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Service,  as  published  in 
the  Federal  Register  (45  FR  82480)  dated 
December  15, 1980;  the  November  28, 
1983,  update  (48  FR  53880)  of  the  1980 
notice;  and  the  revised  notices  of 
September  27, 1985  (50  FR  39526)  and 
February  21, 1990  (55  FR  6184).  The 
species  was  designated  category  1 
{species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
each  of  the  three  notices.  Cranchis 
ricartii  was  recommended  for  listing  by 
Dr.  James  Ackerman,  University  of 
Puerto  Rico,  during  a  September  1988 
meeting  concerning  the  revision  of 
candidate  plant  species  list  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752).  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  being  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act.  as  amended  in 
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1982.  The  Service  subsequently  made 
annual  petition  findings  in  each  October 
from  1963  to  1989  that  listing  Lepanthes 
eltorensis  was  warranted  but  precluded 
by  other  pending  listing  actions  of  a 
higher  (H-iority,  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  gathered.  A  proposed  rule  to  list 
Lepanthes  eltorensis  and  Cranichis 
ricartii.  published  on  October  10, 1990, 
constituted  the  final  1-year  finding  in 
accordance  with  section  4{bK3)(B)(ii)  of 
the  AcL 

Summary  of  Comments  and 
Reconunendations 

In  the  October  10, 1990.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  agencies  of 
the  Commonwealth  of  Puerto  Rico. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  requested  to  comment.  A 
newspaper  notice  inviting  general  public 
comment  was  published  in  the  San  Juan 
Star  on  October  2&.  199a  and  in  El  Dia 
on  October  26. 1990.  Five  letters  of 
comment  were  received  A  public 
hearing  was  neither  requested  nor  held. 

The  U.S.  Forest  Service  supported  the 
designation  of  Lepanthes  eltorensis  as 
endangered  due  to  its  endemism  to  the 
Carribean  National  Forest,  its  limited 
distribution,  overall  rarity,  and  apparent 
decline  in  abundance  following 
Hurricane  Hugo.  The  Forest  Service 
stated  that  the  species  is  currently  found 
on  five  discrete  sites  rather  than  the  two 
described  in  the  October  10, 1990, 
proposed  rule.  The  agency  stated  that 
biologists  were  studying  the  distribution 
of  the  species  and  would  provide  the 
Fish  and  Wildlife  Service  that 
information  upon  its  availability. 
Surveys  conducted  to  date  have  located 
the  species  on  from  40  to  60  trees  in 
these  areas  (E.  Garcia,  personal 
communication).  Threats  to  the  species 
were  described  as  vandalism  and 
collection,  trail  maintenance  and 
particularly  post-hurricane 
rehabilitation,  and  microsite  changes  as 
a  result  of  tree  blowdown  and  breakage. 
Recovery  efforts  include  evaluation  of 
trail  diversions  and  new  trails, 
relocation  of  individuals  and 
camouflaging  or  shading  of  exposed 
individuals. 

The  Natural  History  Society  of  Puerto 
Rico  supported  the  designation  of  both 
orchids  as  endangerea.  The  Society 
stated  that  Cranichis  ricartii  is  a 
terrestrial  orchid  subject  to  the  effects  of 
erosion.  Professor  Juan  L  R.  Ricart  and 
Mr.  Ruben  Padron  V6iez  supported  the 
listing  of  C.  ricartii  and  stated  that  the 


species  had  not  been  observed  during 
the  last  year  on  the  two  Alto  del 
Descanso  trail  sites. 

The  Natural  Heritage  Program  of  the 
Puerto  Rico  Department  of  Natural 
Resources  supported  the  designation  of 
both  species  of  endemic  orchids  as 
endangered.  The  U.S.  Anny  Corps  of 
Engineers  stated  that  the  agency  did  not 
have  any  projects  in  the  areas  in  which 
either  of  the  orchids  are  found. 

Summary  of  Factors  Affecting  the 
Specisf 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lepanthes  ehorensis  and  Cranichis 
recartii  should  be  classified  as 
endangered  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  at  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Lepanthes  eltorensis 
Stimson  and  Cranchis  ricartii  Ackerman 
are  as  follows: 

A.  The  present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Although  Lepanthes  eltorensis  and 
Cranichis  ricartii  are  both  found  in 
protected  areas,  the  Caribbean  National 
Forest  and  the  Martcao  Commonwealth 
Forest,  forest  management  practices 
such  as  the  establishment  and 
maintenance  of  plantations,  selective 
cutting,  trail  maintenance,  and  shelter 
construction  may  affect  these  orchids. 
The  extreme  rarity  of  both  these  species 
makes  the  loss  of  even  a  few  individuals 
a  critical  loss  to  the  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purpmes 

Both  these  orchids  are  small  and 
easily  overiooked;  however,  taking  has 
been  documented  for  Lepanthes 
eltorensis.  Although  plant  collecting  is 
prohibited  in  the  Caribbean  National 
Forest,  as  it  is  in  the  Maricao 
Commonwealth  Forest,  Vivaldi  et  al. 
(1981)  reported  that  collectors  had 
apparently  eliminated  the  population 
which  was  known  in  the  palm  forest. 
Scars  were  evident  in  more  than  50 
palms. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species. 


D.  The  Inadequacy  of  Existing 
Regulatory  Medmxisna 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Lepanthes  eltorensis  and  Cranichis 
ricartii  are  not  yet  on  the 
Commonwealth  list.  Federal  listing  wriJl 
provide  immediate  protection,  and,  if  the 
species  are  ultimately  placed  on  the 
Commonwealth  list,  will  enhance  their 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Probably  the  most  important  factor 
affecting  Lepanthes  eltorensis  and 
Cranichis  ricartii  in  Puerto  Rico  are 
their  limited  distribution.  Only  five 
populations  of  Lepanthes  and  three  of 
Cranichis  are  currently  known  to  exist. 
Cranichis  flowers  in  the  fall,  and 
preliminary  studies  indicate  that  seed 
set  was  only  32  percent,  suggesting  that 
the  pollination  mechanism  may  be 
inefficient.  Hurricane  Hugo  recently 
devastated  the  Caribbean  National 
Forest,  creating  microclimatic  conditions 
unfavorable  for  Lepanthes  eltorensis  by 
causing  numeroos  canopy  gaps  in  the 
areas  of  known  populations.  Because  so 
few  individuals  are  knovm  to  occur,  the 
risk  of  extinction  is  extremely  high. 

The  Service  has  carefully  assessed  tfie 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Lepanthes 
eltorensis  and  Cranichis  ricartii  as 
endangered.  Only  five  populations  are 
currendy  known  for  Lepanthes  and 
three  for  Cranichis.  Two  populations  of 
Lepanthes  were  apparently  eliminated 
by  collectors.  Habitat  modification, 
altering  microclimate  conditions,  may 
dramatically  affect  both  of  these 
species.  Therefore,  endangered  rather 
than  threatened  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not  proposing 
critical  habitat  for  this  species  are 
discussed  below  in  the  "Critical 
Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened-  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species.  Both 
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Leponthes  eltorensis  and  Cranichis 
ricartii  are  presently  known  to  occur  at 
only  a  few  sites,  five  for  L  eltorensis 
and  three  for  C.  ricartii.  The  total 
number  of  plants  is  sufficiently  small 
that  vandalism  and  collection  could 
seriously  affect  the  survival  of  these 
species.  Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  and  local  newspapers  would 
increase  public  interest  and  possibily 
lead  to  additional  threats  to  these 
plants. 

Take  is  regulated  by  the  Act  with 
respect  to  endangered  plants  only  in 
cases  of  (1)  removal  and  reduction  to 
possession  from  lands  under  Federal 
jurisdiction,  or  their  mahcious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  damaging, 
or  destroying  these  plants  in  knowing 
violation  of  any  Commonwealth  law  or 
regulation,  including  Commonwealth 
criminal  trespass  law.  Although  the  Act 
technically  provides  protection  for 
Lepanthes  eltorensis  because  of  its 
location  on  Federal  land,  this  is  not  true 
for  Cranichis  ricartii.  Cranichis  recartii 
is  found  only  on  Commonwealth  land 
and  it  is  not  currently  hsted  as  a 
protected  species  under  Commonwealth 
law.  Consequently,  this  species  will  still 
have  no  legal  protection  from  collection 
or  vandalism  as  a  result  of  Federal 
listing;  and  even  with  such  protection, 
both  species  are  sufficiently  remote  and 
unmonitored  that  effective  law 
enforcement  is  nearly  impossible. 

While  listing  under  the  Act  increases 
the  public's  awareness  of  a  species' 
plight,  it  can  also  increase  the 
desirability  of  a  species  to  collectors.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  one  of  the  species, 
Lepanthes  eltorensis.  has  been  seriously 
impacted  by  collectors.  Discovery  and 
elimination  of  even  one  population  of 
these  rare  orchids  could  have  serious 
repercussions  for  the  survival  of  the 
species.  In  the  case  of  Cranichis  ricartii, 
the  species  could  also  be  adversely 
affected  by  increased  visits  to,  and 
associated  trampling  of,  occupied  sites 
as  a  result  of  critical  habitat 
designation. 

As  discussed  above,  it  would  not  now 
be  prudent  to  determine  critical  habitat 
for  Lepanthes  eltorensis  and  Cranichis 
ricartii.  The  only  landowners  involved 
are  the  U.S.  Forest  Service  and  the 
Commonwealth,  and  both  are  well 
aware  of  where  the  species  are  located 
and  the  importance  of  protecting  their 
habitats.  Protection  of  these  species' 
habitats  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal. 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a]  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  Lepanthes  eltorensis  and 
Cranichis  ricartii,  as  discussed  above. 
Federal  involvement  relates  to  activities 
to  be  conducted  by  the  U.S.  Forest 
Service  in  the  Caribbean  National 
Forest. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L  100-^78)  to 
the  Act  prohibit  the  malicious  damage 


or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  for  Lepanthes 
eltorensis  and  Cranichis  ricartii  will 
ever  be  sought  or  issued,  since  the 
species  is  not  known  to  be  in  cultivation 
and  is  uncommon  in  the  wild.  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildhfe 
Service,  4401  N.  Fairfax  Drive,  room  432, 
Arlington.  Virginia  222023  (703/358- 
2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1361-1407;  18  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625. 100  Stat.  3500:  unless  otherwise  noted. 


2.  Amend  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Orchidaceae,  to  the  List  of  Endangered 
and  Threatened  Plants: 

§17.12    Endangertd  and  ttireatened 
plant*. 

«        •        *     '   *        • 

(h)  *  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


WtwnMed 


Critical 
habitat 


Special 
rules 


Orchidaceae— Orchid  tandy: 

Lapanthes  eltorensis ~ 

Cranichts  ricarli 


„....U.SX  (PR) E 

•  ■  •  • 

Nona.. U.SA(Pfl) ~. E 


Dated:  October  29, 1991. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-28855  Filed  11-27-91;  8:45  am] 
MUJNQ  CODE  4310-SS-M 


50  CFR  Part  17 

RIN  1016-AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Conradlna  Vertlcillata 
(Cumt>ertand  Rosemary)  Determined 
To  Be  Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior. 


action:  Final  rule. 


J 


SUMMARY:  The  Service  determines 
Conradina  vertlcillata  (Cumberland 
rosemary)  to  be  a  threatened  species 
under  authority  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
This  rare  woody  plant  is  presently 
known  from  only  3  populations  (44 
colonies)  in  Tennessee  and  1  population 
(4  colonies)  in  Kentucky.  Most  colonies 
are  small  and  are  threatened  by 
activities  that  degrade  water  quality  and 
by  habitat  destruction  by  campers, 
hikers,  white-water  enthusiasts,  and  off- 
road  vehicles.  This  action  extends 
Federal  protection  under  the  Act  to 
Cumberland  rosemary. 
EFFECTIVE  DATE:  December  30, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  room  224.  Asheville,  North 
Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 


SUPPLEMENTARY  INFORMATION: 
Background 

Conradina  vertlcillata  Jennison 
(Cumberland  rosemary)  is  a  small  shrub 
in  the  mint  family  (Lamiaceae)  known 
only  from  the  banks  of  short  reaches  of 
three  river  systems  in  north-central 
Tennessee  and  adjacent  Kentucky. 
Cumberland  rosemary  is  about  1.5  feet 
high  with  reclining  branches  that  spread 
over  the  sandy  or  gravelly  surface  of 
sandbars  and  streambanks.  The  leaves 
are  about  1  inch  long,  very  narrow,  and 
arranged  in  tight  bunches  that  appear  as 
whorls  around  the  stems.  The  one-half- 
inch-long  flowers  are  purple,  lavender, 
or  occasionally  white  in  color  and  are 
borne  in  leaf-like  clusters  of  bracts  at 
the  ends  of  the  stems.  Flowers  appear 
from  mid-May  to  early  June.  After 
flowering,  four  small,  dark  brown 
nutlets  develop  as  the  fruit  matures 
(Patrick  and  Wofford  1981). 

Cumberland  rosemary  was  first 
collected  by  Albert  Ruth  in  1894  from 
the  banks  of  the  Clear  Fork  River  near 
Rugby,  Tennessee.  Until  its  recognition 
as  a  distinct  species  by  H.  M.  Jennison 
(Jennison  1933),  it  was  considered  to  be 
a  disjunct  population  of  the  coastal 
plain  species  Conradina  canescens 
(Torr.  &  Gray)  Gray.  ].  K.  Small  also 
recognized  the  species  as  distinct  and 
named  it  Conradina  wontana  (Small 
1933).  However,  Small's  description  of 
the  species  was  published  several 
months  after  Jeimison's;  therefore,  it  is  a 
nomenclatural  synonym  of  C. 
vertlcillata. 

Gray  (1965)  considered  Conradina 
vertlcillata  to  be  an  old  species  that  is 
now  represented  by  relict  populations 
that  are  widely  disjunct  from  the  four 
other  members  of  the  genus.  It  is  triploid 
(three  sets  of  chromosomes),  while  the 
other  species  are  diploid  (two  sets  of 
chromosomes).  Consequently,  it  has 
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reduced  seed  germination  and  a  reduced 
ability  to  reproduce  and  disperse 
sexually.  It.  like  the  other  members  of 
the  genus,  is  adapted  to  a  narrow  range 
of  environmental  conditions.  The 
current  distribution,  ecological 
adaptations,  and  evolutionary  historj'  of 
the  species  in  the  genus  Conradina 
increase  the  importance  of  protecting 
'  this  species  from  extinction.  Future 
studies  of  this  species  and  the  other 
members  of  the  genus  may  provide 
important  information  on  the 
mechanisms  of  evolution.  In  addition  to 
these  important  scientific  values,  the 
species  is  an  attractive  ornamental 
(Patrick  and  Wofford  1981). 

Somers  (in  litt.)  reported  that  there 
are  44  occurrences  of  Cumberland 
rosemary  in  Tennessee.  He  further 
recommended  that  these  be  considered 
part  of  three  distinct  populations — one 
along  the  Big  South  Fork  Cumberland 
River  and  its  tributaries  in  Morgan, 
Scott  and  Fentress  Counties;  one  along 
the  Caney  Fork  River  in  Cumberland 
and  White  Counties;  and  one  along  the 
Obed  River  system  in  Morgan  and 
Cumberland  Counties.  Somers  indicated 
that  although  the  colonies  in  each  of 
these  populations  are  scattered  along 
extended  reaches  of  their  respective 
river  systems,  the  pollinators  for  each 
population  can  travel  readily  between 
colonies.  Since  all  colonies  within  each 
river  system  can  interbreed,  they  are. 
biologicallv.  just  one  population.  Patrick 
and  Wofford  (1981)  reported  that  there 
are  four  colonies  of  Cumberland 
rosemary  in  Kentucky.  All  of  the 
Kentucky  colonies  are  along  the  Big 
South  Fork  Cumberland  River  in 
McCreary  County.  Therefore,  if  the 
population  definition  used  in  Tennessee 
is  followed,  the  Kentucky  colonies 
should  be  considered  part  of  the  Big 
South  Fork  Cumberland  River 
population  of  Tennessee. 
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Cumberland  rosemary's  habitat,  as 
described  by  Patrick  and  Wo^ord 
(1981).  is  always  in  close  association 
wHh  the  floodplain  of  water  courses. 
Specific  areas  supporting  the  species 
include  boulder  bars,  sand  bars,  gravel 
bars,  terraces  of  sand  on  gradually 
sloping  riverbanks  and  islands,  and 
pockets  of  sand  between  large  boulders 
on  islands  and  streambanks.  All  sites 
exhibit  the  following  characteristics: 

1.  Open  to  slightly  shaded  conditions. 
Plants  growing  in  full  sun  always 
produce  more  flowers. 

2.  Moderately  deep,  well  drained 
soils,  consisting  of  pure  sand  or  a 
mixture  of  sand  and  gravel  with  no 
visible  organic  matter. 

3.  Periodic  flooding  that  is  forceful 
enough  to  maintain  the  open  condition 
of  the  sites. 

4.  Topographic  features  such  as  long, 
narrow  channels  or  defvessions  on 
gravel  bars,  bank  terraces,  or  large 
boulders  that  enhance  sand  deposition 
and  to  some  degree  protect  the  plants 
from  the  full  force  of  the  flooding  and 
help  in  their  establishment 

Woody  plants  growing  in  the  shrubby 
vegetation  adjacent  to  the  sites 
supporting  Cumberland  rosemary 
include  AInus,  Cephalanthus, 
Chionanthus,  Cornus,  Hamamelis,  Ilea, 
Kahnia,  Lyonia,  Rhododendron,  and 
Viburnum.  The  herbaceous  associates 
growing  with  the  species  include  the 
grass  Calamovilva  arcuata  and  the  herb 
Marshallia  grandiflom  which  are 
category  2  plants  on  the  Service's  list  of 
species  under  review  for  possible 
addition  to  the  Federal  list  of 
endangered  and  threatened  species. 
Other  herbaceous  associates  include: 
The  common  grasses  Andropogon 
gerardii,  Elymus  virginicus,  and 
Sorghastrum  nutans:  And  the  herbs 
Aster  linariifolius.  Coreopsis  pubescens, 
Hypericum  spp.,  LiaXris  microcephala. 
Phlox  glabenima,  Pycnanthemum 
tenuifolium,  SUphium  trifoliotum, 
ThaJictrium  revolutium  and 
Vennicastrum  virginicum. 

Federal  government  actions  for  this 
species  began  with  Section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seti.).  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975,  the 
Service  published  a  notice  (40  FR  27823) 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
section  4(cM2)  (now  section  4{bj(9))  of 
the  Act.  By  accepting  this  report  as  a 
petition,  the  Service  also  acknowledged 


its  intention  to  review  the  status  of 
those  plant  taxa  named  within  the 
report.  Conradina  verticillata  was 
included  in  the  Smithsonian  report  and 
in  the  July  1, 1975,  Notice  of  Review.  On 
June  16, 1976,  the  Service  published  a 
proposed  rule  (41  FR  24523)  to  determine 
approximately  1,7(X)  vascular  plant  taxa 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act;  Conradina 
verticillata  was  included  in  this 
proposal. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10, 
1979  (44  FR  70796),  the  Service  published 
a  notice  withdrawing  plants  proposed 
on  Jane  16, 1976.  Conradina  verticillata 
was  included  as  a  category  1  species  in 
the  revised  notice  of  review  for  native 
plants  published  on  December  15. 1980 
(45  FR  82480).  Category  1  species  are 
those  for  which  the  Service  has 
information  that  indicates  that 
proposing  to  list  them  as  endangered  or 
threatened  is  appropriate. 

The  Service  funded  a  survey  in  1979  to 
determine  die  status  of  Conradina 
verticillata  in  Tennessee  and  Kentucky; 
a  final  report  on  this  survey  was 
accepted  by  the  Service  in  1981.  Based 
upon  the  information  provided  in  the 
report,  this  species  was  included  as  a 
category  1  species  when  the  notice  of 
review  for  native  plants  was  revised  in 
1983  (48  FR  53640),  in  1985  (50  FR  39526, 
and  in  1990  (55  FR  6184).  A  notification 
of  an  additional  status  review  for 
Cumberland  rosemary  was  prepared 
and  distributed  by  the  Service  on  June 
22, 1990.  This  notice  was  sent  to  all 
Federal,  State  and  county  agencies 
having  jurisdiction  over  the  areas  in 
which  the  species  occurs,  to  State  and 
private  conservation  agencies  and 
organizations,  and  to  knowledgeable 
botanists  and  other  scientists.  Four 
responses  to'  this  notice  supported  the 
protection  of  Conradina  verticillata 
under  the  Act  and/or  provided  more 
information  on  the  current  status  and 
-distribution  of  the  species.  The  Federal 
Energy  Regulatory  Commission 
provided  information  on  hydropower 
licenses  and  pending  applications  for 
exemptions  from  or  for  licenses.  The 
portion  of  the  Obed  River  supporting  the 
species  has  two  potential  hydropower 
sites:  however,  development  of  these 
sites  is  precluded  by  the  inclusion  of  the 
river  in  the  National  Wild  and  Scenic 
River  System.  There  are  three  potential 
hydropower  sites  on  the  Big  South  Fork 
Cumberland  River.  Development  of 
these  sites  is  precluded  by  the  river's 
inclusion  in  the  Big  South  Fork  National 
RivM*  and  Recreation  Area.  The  Caney 
Fork  River  has  one  potential 
hydropower  site;  however,  there  are  oo 


current  applications  for  a  license  or  for 
an  exemption  from  a  license  on  the 
reach  of  the  river  supporting  Conradina 
verticillata.  No  objections  to  the 
possible  addition  of  the  species  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  were 
received. 

All  plants  included  in  the 
comprehensive  plant  notices  that  were 
also  included  in  the  1975  Smithsonian 
report  are  treated  as  under  petition. 
Section  4(b)(3)(B)  of  the  Act  as 
amended  in  1982,  requires  the  Secretary 
to  make  certain  findings  on  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13. 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Conradina  verticillata  because 
of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  In  each 
October  from  1983  through  1989,  the 
Service  foimd  that  the  petitioned  listing 
of  Conradina  verticillata  was  warranted 
but  precluded  by  other  listing  actions  of 
a  higher  priority  and  that  additional 
data  on  vulnerability  and  threats  were 
still  being  gathered.  Publication  of  the 
January  18, 1991,  proposal  to  list 
Cumberland  rosemary  as  threatened  (56 
FR  1967)  constituted  the  final  1-year 
finding. 

Summary  of  Comments  and 
Reconunenda  lions 

In  the  January  18, 1991.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule. 

Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  following  newspapers: 
Fentress  Courier,  Jamestown, 
Tennessee.  February  6, 1991; 
Independent  Herald,  Oneida, 
Tennessee.  February  7. 1991;  Morgan 
County  News,  Wartburg,  Tennessee, 
February  7, 1991;  Crossville  Chronicle. 
Crossville,  Tennessee,  February  6, 1991; 
Sparta  Expositor,  Sparta,  Tennessee, 
February  5, 1991;  and  McCreary  County 
Record.  WhiUey  City,  Kentucky, 
February  5, 1991. 

Three  written  responses  to  the 
proposed  rule  were  received  during  the 
comment  period.  One  Federal  agency, 
one  State  agency  and  one  private 
organization  provided  comments.  The 
Tennessee  Valley  Authority  (TV A) 
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current  applications  for  a  license  or  for 
an  exemption  from  a  license  on  the 
reach  of  the  river  supporting  Conradina 
verticiUata.  No  objections  to  the 
possible  addition  of  the  species  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  were 
received. 

All  plants  included  in  the 
comprehensive  plant  notices  that  were 
also  included  in  the  1975  Smithsonian 
report  are  treated  as  under  petition. 
Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982,  requires  the  Secretary 
to  make  certain  findings  on  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(l}  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Conradina  verticiUata  because 
of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  In  each 
October  from  1983  through  1989,  the 
Service  found  that  the  petitioned  listing 
of  Conradina  verticiUata  was  warranted 
but  precluded  by  other  listing  actions  of 
a  higher  priority  and  that  additional 
data  on  vulnerability  and  threats  were 
still  being  gathered.  Publication  of  the 
January  18, 1991,  proposal  to  list 
Cumberland  rosemary  as  threatened  (56 
FR  1967)  constituted  the  final  1-year 
finding. 

Summary  of  Comments  and 
Recommendations 

In  the  January  18, 1991.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule. 

Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  following  newspapers: 
Fentress  Courier,  Jamestown, 
Tennessee,  February  6, 1991; 
Independent  Herald,  Oneida, 
Tennessee.  February  7. 1991;  Morgan 
County  News,  Wartburg,  Tennessee, 
February  7, 1991;  Crossville  Chronicle, 
Crossville,  Tennessee,  February  6, 1991; 
Sparta  Expositor,  Sparta,  Tennessee, 
February  5, 1991;  and  McCreary  County 
Record.  Whitley  City,  Kentucky, 
February  5, 1991.  | 

Three  written  responses  to  the 
proposed  rule  were  received  during  the 
comment  period.  One  Federal  agency, 
one  State  agency  and  one  private 
organization  provided  comments.  The 
Tennessee  Valley  Authority  (TV A] 


stated  that,  based  upon  the  data  in  their 
files,  they  concurred  with  the  proposed 
listing  of  Cumberland  rosemary  as  a 
threatened  species.  They  also  stated 
that  the  species  was  not  known  to  occur 
on  TVA  lands  or  within  the  impact 
areas  of  any  proposed  TVA  projects. 
The  Tennessee  Department  of 
Conservation  stated  that  the  status  and 
distribution  data  in  the  proposed  rule 
were  accurate  and  that  they  supported 
the  proposed  protection  of  Cumberland 
rosemary  as  a  threatened  species  under 
the  Act.  The  Center  for  Plant 
Conservation  provided  information  on 
their  conservation  efforts  for  the  species 
and  offered  their  assistance  in  future 
protection  efforts. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Cumberland  rosemary  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Conradina  vert/c/7/ofo.Jennison 
(Cumberland  rosemary)  (Synonym: 
Conradina  montana  Small)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  extant  populations  of 
Cumberland  rosemary  all  occur  in  close 
proximity  to  rivers  on  the  Cumberland 
plateau  in  north-central  Tennessee  and 
adjacent  Kentucky.  Patrick  and  Wofford 
(1981)  noted  that  this  species' 
distribution  has  probably  been  reduced 
by  such  factors  as  dam  construction  and 
the  general  deterioration  of  water 
quality  resulting  from  silt  and  other 
pollutants  contributed  by  coal  mining, 
poor  land  use  practices,  and  waste 
discharges.  Many  of  these  factors 
continue  to  impact  the  species  and  its 
habitat.  Because  the  colonies  inhabit 
only  short  river  reaches,  they  are 
vulnerable  to  extirpation  from 
accidental  toxic  chemical  spills.  Direct 
habitat  destruction  by  recreational 
visitors  to  the  species'  habitat  is  a 
significant  threat  to  its  survival.  Hikers, 
campers,  white-water  enthusiasts,  and 
off-road-vehicle  users  all  impact  the 
species  and  its  habitat.  Visitation  to  the 
Big  South  Fork  National  River  and 
Recreation  Area  has  increased 


dramatically  in  the  past  few  years.  W.B. 
Dickinson,  superintendent  of  the 
recreation  area,  reports  [in  Utt.)  that 
visitors  to  the  recreation  area  increased 
from  120.000  in  1986  to  730,000  in  1989. 
The  superintendent  anticipates  that  use 
of  the  area  will  continue  to  increase  and 
that  additional  adverse  impacts  to 
aquatic  and  riparian  species  may 
accompany  this  increase. 

B.  OvenitiUzation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  is  commercial  trade  in 
Conradina  VerticiUata  at  this  time. 
McCartney  [in  Utt.)  reports  that  this 
species,  as  well  as  all  the  other  species 
within  ihe  genus  Conradina,  are  easily 
propagated  and  are  in  cultivation.  This 
commercial  trade,  provided  that  it  is 
dependent  upon  plants  propagated  from 
plants  in  cultivation,  should  not 
adversely  affect  the  species  in  the  wild. 
Many  of  the  wild  colonies  are  small  and 
cannot  support  collection  of  plants  for 
scientific  or  other  purposes.        / 
Inappropriate  collecting  from  plants  in 
the  wild  is  a  threat  to  the  species. 

C.  Disease  or  Predation 

Disease  and  predation  are  not  known 
to  be  factors  affecting  the  continued 
existence  of  the  species  at  this  time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Conradina  verticiUata  is  listed  as  an 
endangered  plant  in  Tennessee  under 
that  State's  Rare  Plant  Protection  and 
Conservation  Act  of  1985.  This  protects 
the  species  from  taking  without  the 
permission  of  the  landowner  or  land 
manager.  This  species  is  included  on 
Kentucky's  unofficial  list  of  endangered, 
threatened,  and  rare  species  prepared 
by  the  Kentucky  Academy  of  Science 
but  receives  no  additional  protection  as 
a  result  of  this  recognition.  When  the 
species  is  added  to  the  Federal  list  of 
endangered  and  threatened  species, 
additional  protection  from  taking  will  be 
provided  by  the  Act  when  the  taking  is 
of  plants  located  on  Federal  lands. 
Protection  from  inappropriate 
commercial  trade  would  also  be 
provided. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

No  other  additional  factors  adversely 
affecting  the  survival  of  Cumberland 
rosemary  are  known  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 


preferred  action  is  to  list  Conradina 
verticiUata  as  a  threatened  species.  The 
plant  is  not  in  imminent  danger  of 
extinction,  but  its  status  is  deteriorating 
due  to  declines  in  water  quality  and 
impacts  to  its  habitat  from  campers, 
hikers,  white-water  enthusiasts,  and  off- 
road  vehicles.  Classification  of 
Conradina  verticiUata  as  a  threatened 
species,  as  defined  under  section  3(19) 
of  the  Act,  would  be  appropriate  under 
current  circumstances  and  would  help  to 
protect  the  plant  from  further  losses. 
Critical  habitat  is  not  being  designated 
for  the  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  However,  the  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Conradina  verticiUata 
at  this  time.  Many  of  the  colonies  of  this 
species  are  small,  and  loss  of  even  a  few 
individuals  to  inappropriate  activities 
could  extirpate  the  species  from  some  of 
its  sites.  While  listing  under  the  Act 
increases  the  public's  awareness  of  the 
species'  plight,  it  can  also  increase  the 
desirability  of  a  species  to  collectors.  As 
stated  previously,  Conradina  verticiUata 
is  currently  in  commercial  trade  and  is 
considered  by  some  to  be  an  attractive 
.  ornamental.  Most  of  the  populations  are 
'  located  on  Federal  and  State  lands  and 
are  freely  accessible  to  the  public.  Some 
of  these  lands  currently  receive  heavy 
recreational  use. 

Taking  of  listed  plants  is  prohibited 
by  the  Act  from  locations  under  Federal 
jurisdiction.  Removal,  cutting,  digging 
up.  damaging,  or  destroying  threatened 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  could  also  be 
prohibited  in  the  future  through 
regulations  promulgated  by  the  Service 
under  the  provisions  of  section  4(d)  of 
the  Act;  however,  regardless  of  current 
and  potential  regulations,  many  of  the 
sites  are  in  isolated  locations  and  taking 
prohibitions  are  difficult  to  enforce. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  and  local  newspapers  would 
increase  the  vulnerability  of  the  species 
to  losses  from  taking,  as  well  as 
trampling  by  the  curious. 

As  indicated  above,  it  would  not  now 
be  prudent  to  determine  critical  habitat 
for  Conradina  verticiUata.  The  owners 
and  managers  of  the  federally  and  State- 
owned  colonies  of  this  species  have 
been  made  aware  of  the  plant's 
locations  and  of  the  importance  of 
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protecting  the  plant  and  its  habitat. 
Owners  of  the  privately  owned  sites  will 
be  contacted  by  the  appropriate  State 
plant  conservation  agencies  or  the 
Service  Protection  of  this  species  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  only  anticipated  Federal  actions 
that  may  affect  this  species  are  those 
associated  with  the  management  of 
recreational  use  of  the  National  Park 
Service's  Big  South  Fork  National  River 
and  Recreation  Area.  As  recreational 
use  of  the  area  increases,  modification 
of  current  policies  through  formal  or 


informal  section  7  consultation  may  be 
required. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71,  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L. 
100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Section  4(d) 
of  the  Act  allows  for  the  provision  of 
such  protection  to  threatened  species 
through  regulations.  This  protection  may 
apply  to  threatened  plants  once  revised 
regulations  are  promulgated.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  50  CFR  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  unknown  as  to  what 
extent  trade  permits  would  be  sought  or 
issued  for  this  species.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  (703/ 
358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244).         | 
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1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 
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Lamiaceae  to  the  List  of  Endangered  and 
Threatened  Plants: 

§  17.12    Endanggred  and  tttreatened 
plants. 
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Dated:  October  29. 1991. 
Ridiard  N.  Smitli. 
Director.  Fish  and  WOdlife  Service. 
(FR  Doc.  91-28656  Filed  11-27-91: 8:45  am| 
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This  sectKXi  0«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
makir^g  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
(Docket  No.  91-171] 

Horse  Quarantine  Facility  Standards; 
Collection  of  Fees  at  Animal 
Quarantine  Facilities 

AQENCV:  Animal  and  Plant  Health 
Inspection,  USOA. 

ACnON:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposal  to  amend  the  regulations 
concerning  quarantine  facilities  for 
horses  being  imported  into  the  United 
States,  and  concerning  the  collection  of 
fees  at  animal  quarantine  facilities.  This 
extension  will  provide  interested 
persons  with  additional  time  to  prepare 
comments  on  the  proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  Number  85-061 
received  on  or  before  December  30, 
1991. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest,  Hyattsville,  MD 
20782.  Please  state  that  your  comments 
refer  to  Docket  No.  85-061.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Karen  James,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  Veterinary  Services,  APHIS, 
USDA,  room  765,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782 
(301)  436-6590. 


SUPPI^MENTARY  INFORMATION:  On 

September  8, 1989,  we  published  in  the 
Federal  Register  (54  PR  36986-36996. 
Docket  No.  85-061)  a  proposed  rule  that 
would  amend  the  regulations  concerning 
quarantine  facilities  for  animals 
imported  into  the  United  States.  The 
proposed  rule  would: 

(1)  Establish  requirements  for 
approval  of  permanent,  privately 
operated  quarantine  facilities  for  horses; 

(2)  Add  new  requirements  to  those 
already  in  the  regulations  for  approval 
of  temporary,  privately  operated 
quarantine  facilities  for  horses;  and 

(3)  Specify  that  the  government  collect 
payment  from  each  privately  operated 
quarantine  facility  for  animals  for 
services  the  government  provides  at  that 
facility. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
November  6, 1989.  In  response  to 
requests  from  commenters,  on 
November  6, 1989,  the  comment  period 
was  extended  on  January  5, 1990  (54  FR 
46623,  Docket  No.  89-195),  then  was 
reopened  on  February  12. 1990,  and 
extended  to  May  14, 1990  (55  FR  1849. 
Docket  No.  90-002). 

Due  to  the  length  of  time  from  the 
close  of  the  comment  period  to  the 
present,  and  the  possibility  that 
circumstances  regarding  the  proposed 
issues  have  changed,  we  consider  it 
appropriate  to  reopen  and  extend  the 
comment  period.  This  will  allow 
interested  parties  who  have  commented 
before  to  submit  revised  comments,  if 
desired,  and  will  allow  all  other 
interested  parties  to  submit  comments. 

We  will  consider  all  written 
comments  received  from  September  6, 
1989,  the  date  of  publication  of  the 
proposed  rule,  through  May  14. 1990,  and 
will  consider  also  all  written  comments 
received  from  November  29, 1991, 
through  December  30. 1991. 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111.  134a,  134b,  134c,  134d. 
134f,  and  135:  31  U.S.C.  9701;  7  CFR  2.17,  2.51, 
and  371 .2(d}. 

Done  in  Washington.  DC,  this  22d  day  of 
November  1991. 
Roliert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  91-28675  Filed  12-27-91:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies  Definitions  and  Contracts 
With  Section  7(a)  Lenders 

AGENCY:  Small  Business  Administration. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  On  November  15, 1990.  the 
President  signed  Public  Law  101-574,  the 
Small  Business  Administration 
Reauthorization  and  Amendment  Acts 
of  1990.  In  order  to  implement  that 
statute,  SBA  has  previously  promulgated 
a  final  rule  that  increased  the  maximum 
loan  amount  from  $750,000  to  $1,000,000 
for  loans  made  by  state  and  local 
development  companies  that  meet 
specific  public  policy  goals.  This 
proposed  rule  provides  definitions  for 
terms  contained  in  the  public  policy 
goals  final  rule.  Such  terms  are 
"minority  small  business"  and  "business 
district  revitalization".  In  addition  the 
existing  definition  of  "rural  areas"  is 
revised. 

On  November  5, 1990  the  President 
signed  Public  Law  101-515,  the 
Appropriation  Act  for  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  related  agencies  for  the 
Fiscal  Year  ending  September  30, 1991. 
One  of  the  provisions  of  this  statute 
allows  certain  development  companies 
which  are  certified  by  SBA  pursuant  to 
section  503  of  the  Small  Business 
Investment  Act  of  1958  (known  as 
Certified  Development  Companies,  503 
companies,  or  CDCs)  to  contract  with 
participating  lenders  to  process  and 
service  loans  made  pursuant  to  section 
7(a)  of  the  Small  Business  Act.  This 
proposed  rule  also  codifies  procedures 
for  that  purpose. 

DATES:  Comments  must  be  received  on 
or  before  December  30, 1991. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Office  of  Economic 
Development,  Small  Business 
Administration,  409  3d  Street.  SW.,  8th 
Floor,  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  M.  Oliver,  Deputy  Director  for 
Program  Development,  Office  of 
Economic  Development,  Telephone  (202) 
205-6485. 

SUPPLEMENTAY  INFORMATION:  As 
proposed  herein  13  CFR  108.2  will  define 
"Minority  Business"  and  "Business 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies  Definitions  and  Contracts 
With  Section  7(a)  Lenders 

agency:  Small  Business  Administration. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  On  November  15. 1990.  the 
President  signed  Public  Law  101-574.  the 
Small  Business  Administration 
Reauthorization  and  Amendment  Acts 
of  1990.  In  order  to  implement  that 
statute.  SBA  has  previously  promulgated 
a  final  rule  that  increased  the  maximum 
loan  amount  from  $750,000  to  $1,000,000 
for  loans  made  by  state  and  local 
development  companies  that  meet 
specific  public  policy  goals.  This 
proposed  rule  provides  definitions  for 
terms  contained  in  the  public  policy 
goals  final  rule.  Such  terms  are 
"minority  small  business"  and  "business 
district  revitalization".  In  addition  the 
existing  definition  of  "rural  areas"  is 
revised. 

On  November  5. 1990  the  President 
signed  Public  Law  101-515.  the 
Appropriation  Act  for  the  Departments 
of  Commerce.  Justice,  and  State,  the 
Judiciary,  and  related  agencies  for  the 
Fiscal  Year  ending  September  30. 1991. 
One  of  the  provisions  of  this  statute 
allows  certain  development  companies 
which  are  certified  by  SBA  pursuant  to 
section  503  of  the  Small  Business 
Investment  Act  of  1958  (known  as 
Certified  Development  Companies,  503 
companies,  or  CDCs)  to  contract  with 
participating  lenders  to  process  and 
service  loans  made  pursuant  to  section 
7(a)  of  the  Small  Business  Act.  This 
proposed  rule  also  codifies  procedures 
for  that  purpose. 

DATES:  Comments  must  be  received  on 
or  before  December  30, 1991. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Office  of  Economic 
Development,  Small  Business 
Administration,  409  3d  Street.  SW..  8th 
Floor.  Washington  DC  20416. 
FOR  FURTHER  INFORMATtON  CONTACT: 
LeAnn  M.  Oliver.  Deputy  Director  for 
Program  Development,  Office  of 
Economic  Development,  Telephone  (202) 
20&-6485. 

8UPPLEMENTAY  INFORMATION:  As 
proposed  herein  13  CFR  108.2  will  define 
"Minority  Business"  and  "Business 


District  Revitalization".  Definitions  of 
these  terms  are  required  to  explain  the 
new  public  policy  goals  for  the 
development  company  program  which 
were  established  in  Public  Law  101-574. 
Business  district  revitalization  is  limited 
under  this  proposal  to  those  areas  with 
a  recognized  plan  for  redeveloping  or 
revitalizing  an  area.  This  will  ensure  the 
best  use  of  targeted  resources  by 
funnelling  them  to  areas  which  have 
previously  been  determined  to  be  in 
need  of  revitalization  and  for  which 
there  is  an  existing  plan  that  the  new 
resources  will  supplement 

The  definition  of  "Minority  Business" 
proposed  herein  incorporates  existing 
SBA  regulations,  codified  at  13  CFR  part 
124,  governing  SBA's  Minority  Small 
Business  and  Capital  Ownership 
Development  (MSB/COD  or  8(a)) 
program.  13  CFR  124.105(b)  lists 
designated  groups,  members  of  which 
SBA  presumes  to  be  socially 
disadvantaged  because  they  may  have 
been  subjected  to  racial  or  ethnic 
prejudice  or  cultural  bias  because  of 
their  affiliation  with  the  group.  The  list 
contained  in  that  regulatioA  has  been 
compiled  over  a  period  of  time  by  SBA 
rulemaking  after  notice  and  conunent 
and  by  legislation.  SBA  has  determined 
that  using  the  same  list  in  conjunction 
with  the  development  company  program 
will  most  effectively  promote  the  will  of 
Congress  as  expressed  in  the  new 
legislation.  The  definition  also  sets  a  51 
percent  minority  ownership  and  control 
threshold.  A  lower  threshold  would 
permit  targeted  benefits  to  flow  to  non- 
minority  businesses.  A  higher  threshold 
could  exclude  minority-owned 
businesses  which  have  non-minority 
partners. 

The  definition  of  "Rural  Area"  in  the 
present  13  CFR  108.2  is  proposed  to  be 
amended  to  delete  the  present 
requirement  that  a  subdivision  in  a  rural 
county  have  a  population  of  under 
20.000.  Public  Law  101-574  does  not 
contain  the  20,000  person  limit  that 
appeared  in  prior  legislation.  The  effect 
of  this  change  is  to  allow  a  non- 
metropolitan  county  in  its  entirety  to 
qualify  as  a  rural  area.  Paragraph  2  of 
the  definition  would  be  amended  only 
by  rewording  previous  language  for  the 
sake  of  clarity,  though  the  substance 
remains  the  same. 

The  present  definition  of  "Job 
Opportunity"  is  proposed  to  be  moved 
from  13  CFR  108.503  to  §  108.2.  Under 
this  proposal  13  CFR  108.503-l{e)  is 
amended  to  incorporate  changes  to 
section  503(e)(3]  of  the  Small  Business 
Investment  Act  mandated  by  Public  Law 
101-515.  The  amended  section  permits 
503  Companies  to  contract  with  lenders 


participating  in  SBA's  guaranteed 
lending  program,  authorized  pursuant  to 
section  7(a)  of  the  Small  Business  Act,  to 
prepare  loan  applications  for  and 
service  such  kiians.  Paragraph  (3J  sets 
the  requirements  for  providing  such 
8er\'ices,  by  addressing  the  nature  of  the 
agreement  between  the  parties, 
requiring  that  the  participating  7(a) 
lender  have  a  valid  Participation 
Agreement  (SBA  Form  750).  requiring 
that  the  7(a)  lender  be  authorized  to 
conduct  lending  activities  within  the 
State,  addressing  reasonable  fees  and 
charges  to  be  assessed  to  the  borrower, 
and  assuring  that  the  compensation 
received  by  the  503  Company  is 
reasonable. 

Compliance  With  Executive  Orders 
12291  and  12612.  the  Re^latory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

SBA  has  determined  that  this 
proposal,  if  promulgated  in  final  would 
not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291.  The 
annual  e^ect  of  this  rule  on  the  national 
economy  is  not  expected  to  attain  $100 
million.  Loans  to  minority  businesses 
and  for  business  district  revitalization 
are  presently  made  under  existing 
authority.  It  is  not  expected  that  the 
definitions  of  such  terms  set  forth  in  this 
proposed  rule  would  have  a  significant 
effect  on  the  number  of  applications  or 
dollar  value  of  such  loans.  Specifically, 
in  FY  90, 109  loans  averaging  $172,000 
each  were  made  to  minority  firms.  No 
more  than  $10  million  in  additional 
demand  could  result  The  business 
revitalization  definition  is  also  unlikely 
to  result  in  more  than  $10  million  in 
additional  demand  and  the  current 
definition  of  rural  area  is  not  in 
practice,  significantly  different  from  the 
revised  definition  proposed  here.  The 
impact  of  503  Companies  packaging  and 
servicing  7(a)  loans  under  contract  will 
be  less  than  $10  million  based  upon 
information  provided  by  the  industry 
reflecting  the  interest  expressed  in 
undertaking  such  actions. 

These  rules  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal  state  and 
local  government  agencies  or  geographic 
regions,  and  will  not  have  adverse 
effects  on  competition,  employment 
investment  productivity,  or  innovation. 

SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12812. 

For  the  purpose  of  compliance  v^th 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et  aeq..  the  provisions  of  this  role 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  The  following  analysis  of  the 
provisions  is  provided  within  the 
context  of  the  review  prescribed  in  the 
Regulatory  FlexibUity  Act  (5  U.&C  603). 

1.  These  regulations  are  promulgated: 

(a)  To  implement  Public  Law  10-574. 
cited  above  and  101-515:  and. 

(b)  To  conform  existing  regulations  to 
the  requirements  of  the  new  law. 

2.  The  legal  bases  for  these 
regulations  are  section  5(b)(6)  of  the 
Small  Business  Act,  15  U.S.C.  634(b)(6): 
sections  308(b)  and  503(a)(2)  of  the 
Small  Business  Investment  Act  15 
U.S.C  687(b)  and  e97(a)(2):  and  section 
136  of  Public  Law  100-590. 

3.  These  regulations,  taken  together, 
apply  to  all  503  companies  and  to  all 
small  concerns  applying,  or 
contemplating  an  application,  for 
assistance  under  this  program.  While  it 
is  impossible  to  estimate  their  number. 
we  can  say  that  1.598  debenture 
guarantees  were  made  by  SBA  in  FY 
1990. 

4.  There  are  no  additional  reporting, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  rules. 

5.  There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

6.  There  are  no  significant  alternate 
means  to  accomplish  the  objectives  of 
these  regulations. 

For  purposes  of  the  Paperwork 
Reduction  Act.  PubHc  Law  98-115. 44 
U.S.C.  Ch.  35.  SBA  certifies  that  these 
rules  impose  no  new  reporting  or 
recordkeeping  requirements. 

list  of  Subjects  in  13  CFR  Part  108 

Loan  programs/business.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
108  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C  687(c).  605. 086,  e97a. 
697b,  697c. 

2.  Section  108.2  is  amended  by  adding 
definitions  of  the  following  terms  in  the 
appropriate  alphabetical  order 
"Business  District  Revitalization",  "Job 
Opportunity",  and  "Minority  Business": 
and  by  revising  the  definition  of  "Rural 
Area"  to  read  as  follows: 

§108^    Dcnnltioiia. 

Business  District  Revitalization 
means  activity  in  a  business  area  of  a 
community  with  a  recognized 
revitalization  or  redevelopment  plan 
that  encourages  business  development 


60944 


Federal  Register  /  Vol.  56.  No.  230  /  Friday.  November  29.  1991  /  Proposed  Rules 


as  a  means  of  enhancing  the  economic 
productivity  of  such  area. 

Job  Opportunity  means: 

(1)  Full  time  (or  equivalent)  permanent 
employment  created  as  a  direct  result  of 
the  project  within  two  years  of  receipt  of 
permanent  financing  under  this  part,  or 

(2)  Full  time  (or  equivalent)  permanent 
employment  retained  that  would  have 
been  lost  to  the  community  but  for  the 
project  financed  under  this  part. 

Minority  Business  means  a  small 
business  concern  which  Is  at  least  51% 
unconditionally  owned  and  controlled 
by  an  individual(s)  who  is  a  member  of 
a  group  identified  in  §  124.105(b)  of  this 
tide. 
***** 

/?ura/i4reo  means: 

(1)  Any  political  subdivision  or 
unincorporated  area  in  a 
nonmetropolitan  county  (as  defmed  by 
the  Economic  Development  Division. 
Economic  Research  Service,  U.S. 
Department  of  Agriculture)  or  the 
equivalent  thereof;  or  (2)  Any  political 
subdivision  or  unincorporated  area  in  a 
metropolitan  county  or  the  equivalent 
thereof,  which  SBA  may  determine  to  be 
rural  if  such  political  subdivision  or  area 
has  a  resident  population  of  less  than 
20,000. 

***** 

3.  Section  108.503-1  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  108.503-1    EHgtbiltty  reqiHrements  for 
503  comfMnies. 


(e)  Permissible  functions  of  a  503 
company.  (1)  A  503  company  shall 
provide  fmancial  assistance  in 
participation  with  SBA  under  title  V  of 
the  Small  Business  Investment  Act  and 
this  part  and  maintain  an  activitv  level 
set  forth  in  §  108.503-3(c).  Such  ' 
company  may  participate  in  the  501  or 
502  loan  programs  if  the  qualifications 
set  forth  in  §  108.501  or  §  108.502  are 
met. 

(2)  A  503  Company  is  encouraged  to 
marshal!  resources  for  the  benefit  of 
small  business  in  a  manner  that  will 
result  in  community  economic 
development.  Accordingly,  a  503 
company  may  also  help  small  concerns 
obtain  other  assistance  from  SBA  or 
other  government  and  non-government 
programs  by  preparing  loan  applications 
and  facilitating  management  and 
procurement  assistance. 

(3)  A  503  company  may  prepare,  close 
and  service  deferred  participation  loans 
under  contract  with  lenders 


participating  under  section  7(a)  of  the 
Small  Business  Act  provided: 

(i)  A  written  agreement  approved  by 
SBA,  setting  forth  roles  and 
relationships  and  terms  and  conditions, 
exists  between  the  503  company  and  the 
participating  7(a)  lender, 

(ii)  The  participating  7(a)  lender  has  a 
valid  Participation  Agreement  (SBA 
Form  750)  with  SBA  and  affirms  its 
responsibility  under  such  agreement  to 
SBA,  notwithstanding  its  contractual 
relationship  with  the  503  company,  with 
respect  to  any  loan  closed  or  serviced 
by  a  503  company  on  its  behalf; 

(iii)  The  7(a)  lender  is  authorized  to 
conduct  lending  activities  within  the 
State; 

(iv)  Fees  and  charges  assessed  the 
borrower  are  limited  to  those  permitted 
by  13  CFR  part  120  and  no  additional 
costs  are  charged  to  the  borrower  by  the 
participating  lender  or  the  503  company 
as  a  result  of  the  contractual 
relationship  with  the  503  company;  and 

(v)  The  compensation  received  by  the 
503  company  is  reasonable  relative  to 
the  services  performed  pursuant  to  the 
contract. 

(4)  A  Small  Business  Investment 
Company  (SBIC)  licensed  by  SBA  may 
not  be  certified  as  a  503  company  nor 
may  a  503  company  be  an  SBIC. 
***** 

Catalog  of  Federal  Domestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  Loans):  59.041  Certified 
Development  Company  Loans  (504  Loans). 

Dated:  October  15, 1991. 
Patricia  Saiki. 

Administrator. 

(FR  Doc.  91-28230  Filed  ll-27-«l;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-206-AD1 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  125-800A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposed  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  British 
Aerospace  Model  BAe  125-800A  series 
airplanes.  This  proposal  would  require 
installation  of  improved  dimmer  units 
and  testing  of  the  instrument  integral 
lighting  dimmer  systems.  This  proposal 


is  prompted  by  a  recent  report  of 
electrical  shorting  in  a  dimmer  unit 
installed  in  the  instnmient  integral 
lighting  system.  This  condition,  if  not 
corrected,  cold  result  in  internal  arcing 
in  the  dimmer  unit  and  smoke  emission 
into  the  cockpit. 

DATES:  Comments  must  be  received  no 
later  than  January  22, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
206-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

The  apphcable  service  information 
may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington.  Comments  may  be 
inspected  at  this  location  between  9  a.m. 
and  3  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  WiUiam  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206—  227- 
2148;  fax  (206)  227-1320.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Commeots  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket.     . 
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**  ^       DATES:  Comments  must  be  received  no 
later  than  January  22, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
206-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington.  Comments  may  be 
inspected  at  this  location  between  9  a.m. 
and  3  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206—  227- 
2148;  fax  (206)  227-1320.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

SUPPIEMENTARY  INFORMATION: 

Commeots  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.     . 
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I   Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91_NM-206-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

1 1    The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe  125-800A  series  airplanes. 
There  has  been  a  recent  report  of 
electrical  shorting  in  a  dimmer  unit  that 
is  installed  in  the  instrument  integral 
lighting  system.  This  condition,  if  not 
corrected,  could  result  in  internal 
electrical  arcing  in  the  dimmer  units  and 
smoke  emission  into  the  cockpit. 

British  Aerospace  has  issued  Service 
Bulletin  33-44-7670A.  Revision  1,  dated 
April  4, 1991.  which  describes 
procedures  to  install  improved  dimmer 
units  in  the  instrument  integral  lighting 
system:  this  unit  includes  newly 
designed  features  that  prevent  the 
arcing  problem.  The  service  bulletin  also 
contains  procedures  to  perform 
functional  tests  of  the  dimmer  units  and 
the  pilot's  and  co-pilot's  instrument 
integral  lighting  dimmer  system.  The 
United  Kingdom  CAA  has  classified  this 
service  bulletin  as  mandatory.  (This 
ser\'ice  bulletin  references  Page  Service 
Bulletin  D49205-33-O1,  dated  April  14. 
1989,  for  additional  instructions.) 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement  the  CAA  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
the  CAA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  an  AD  is 
proposed  which  would  require 


installation  of  improved  dimmer  units  in 
the  instrument  integral  lighting  system, 
and  functional  testing  of  the  dimmer  unit 
and  the  pilot's  and  co-pilot's  instrument 
integral  lighting  dimmer  system.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
British  Aerospace  service  bulletin 
previously  described. 

It  is  estimated  that  108  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
woric  hour.  The  required  parts  will  be 
supplied  by  the  vendor  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $17,820. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


British  Aerospace:  Docket  No.  01-NM-2Oe- 
AD. 

Applicability:  Model  BAe  12S-600A  tenet 
airplanes.  Pott-Modification  253191A  and 
Pre-Modification  253247A  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  internal  arcing  in  the  dimmer 
units  and  smoke  emission  into  the  cockpit, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  modify  the  instrument  integral 
lighting  system  by  installing  dimmer  units 
having  Page  Modification  AR1477 
incorporated,  and  perform  functional  tests  of 
the  pilot's  and  co-pilot's  instrument  integral 
lighting  dimmer  system,  in  accordance  with 
British  Aerospace  Ser\ice  Bulletin  33-44- 
7670A  Revision  1,  dated  April  4. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  btase  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Rentoa  Washington,  on 
November  20. 1991. 

Danell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  certification  Service. 

(FR  Doc.  91-28609  Filed  11-29-91:  8:45  am) 

HLUNG  COOe  «»1»-134l 


14  CFR  Part  39 

(Docket  No.  »1-NII-20»-A0) 

Airworthiness  Directives;  British 
Aerospace  Model  DH/BH/HS/BAe  125 

Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  British 
Aerospace  Model  DH/BH/HS/BAe  125 
series  airplanes.  This  proposal  would 
require  inspections  of  the  nose  landing 
gear  (NLG)  bay  sidewalls  to  detect 
damage  and  cracks,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  fatigue  cracks  found  in  an 
NLG  sidewall.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage  and 
subsequent  decompression  of  the 
airplane. 
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dates:  Comments  must  be  received  no 

later  than  January  22, 1992. 

aoohesscs:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-209-AD,  1601  Land 
Avenue  SW.,  Renton.  Washington 
98055-^1056. 

The  applicable  service  information 
may  be  obtained  from  British 
Aerospace,  PLC.  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOM  FURTHER  tNFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148;  fax  (206)  227-1320.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-20»-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-209-AD.  1801  Lind  Avenue  SW.. 
Renton,  Washington  98055-^056. 
Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (UK-CAA),  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  DH/BH/HS/BAe  125  series 
airplanes.  There  has  been  recent  reports 
of  fatigue  cracks  found  in  a  nose  landing 
gear  (NLC)  bay  sidewall.  This  condition, 
if  not  corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage  and 
subsequent  decompression  of  the 
airplane. 

British  Aerospace  has  issued  Service 
Bulletin  53-73,  Revision  2,  dated  May  18, 
1991,  which  describes  procedures  to 
perform  a  one-time  visual  inspection  of 
the  NLG  bay  left  and  right  sidewalls  to 
detect  the  presence  of  washers,  spotface 
under  the  nuts,  and  damage  to  the  web 
caused  by  nuts  or  washers,  and  repair,  if 
necessary;  and  a  one-time  dye  penetrant 
or  eddy  current  inspection  to  detect 
cracks,  and  repair,  if  necessary.  The 
UK-CAA  has  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  9  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement,  the  UK-CAA  has  kept  the 
FAA  totally  informed  of  the  above 
situation.  The  FAA  has  examined  the 
findings  of  the  UK-CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  a  one-time  visual 
inspection  of  the  NLG  bay  left  and  right 
sidewalls  to  detect  the  presence  of 
washers,  spotface  under  the  nuts,  and 
damage  to  the  web  caused  by  nuts  or 
washers,  and  repair,  if  necessary:  and  a 
one-time  dye  penetrant  or  eddy  current 
inspection  to  detect  cracks,  and  repair,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 
This  is  considered  to  be  interim  action 


until  final  action  is  identified  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  420  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $46,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
form  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continue  to  read  as  follows: 

Autliority:  49  U.S.C  13S4(a).  1421  and  1423: 
49  U  S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amanded] 

2.  Section  39  13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  AaitMpacK  Docket  No.  91-NM-209- 
AD. 

Applicability-  Model  DH/BH/ttS/BAe  125 
series  airplanes,  except  Model  BAe  125- 
lOOOA  series  airplanes,  certificated  in  any 
category. 

Compliance;  Required  as  indicated,  unless 
previously  accomplished. 
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until  final  action  is  identified  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  420  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  2 
work  hours  per  airplane  to  accomplish  ' 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $46,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
form  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDEO] 

1.  The  authority  citation  for  part  39 
continue  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a).  1421  and  1423: 
49  U  S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [AiModed] 

2.  Section  39  13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
British  AanMpccK  Docket  No.  91-NM-209- 

AD. 

ApplicabUitr  Model  DH/BH/HS/BAe  125 
series  airplanes,  except  Model  BAe  125- 
lOOQA  wriei  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 
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To  prevent  reduced  structural  integrity  of 
(he  fuselage  and  subsequent  decompression 
of  the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  4.000 
landings,  or  within  60  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  following  in  accordance  with 
British  Aerospace  Service  Bulletin  53-73. 
Revision  Z.  dated  May  IB.  1991: 

(1)  Perform  a  visual  inspection  of  the  ndse 
landing  gear  (NLG)  bay  left  and  right 
sidewalls  to  detect  the  presence  of  washers 
or  spotface  under  nuts. 

(i)  If  no  spotface  is  found,  perform  a  visual 
inspection  to  detect  damage  to  the  web 
caused  by  nuts  or  washers. 

(ii)  Blend  out  any  damage  found,  excluding 
cracking,  prior  to  further  flight. 

(2)  Perform  either  a  dye  penetrant  or  eddy 
current  inspection  to  detect  cracks  on  the 
NLG  bay  left  and  right  sidewalls.  If  cracks 
are  found,  repair  prior  to  further  flight,  in  a 
manner  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANfM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
should  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton,  Washington,  on 
November  20. 1991. 
Darrell  M.  Pedersoo, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28610  Filed  11-27-91;  8:45  am) 

MLUNQ  CODE  4t1»-1*-H 


14  CFR  Part  71 

[Airspace  Docket  No.  91-AGL-13] 

Proposed  Alteration  of  Transition 
Area;  Warroad,  MN 

agency:  Federal  Aviation 

Administration  (FAA)  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  Warroad,  MN  transition  area  to 
accommodate  two  Standard  Instrument 
Approach  Procedures  (SIAPs):  An  NDB 
Runway  31  and  an  RNAV  Runway  31  to 
Warroad  International-Swede  Carlson 
Field.  The  intended  effect  of  this  action 
is  to  ensure  segregation  of  the  aircraft 
using  approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1992. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Attn: 
Rules  Docket  No.  91-AGU13,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7568. 
SUPPi-EMENTARY  INFORMATION: 

Comments  In\'ited 

Interested  parties  are  invited  to    • 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AGL-13".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  426-6058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  transition  area  near 
Warroad,  Minnesota.  The  transition 
area  is  being  altered  to  accommodate 
two  SIAPs:  An  NDB  Runway  31  and  an 
RNAV  Runway  31  to  Runway  31  at 
Warroad  International-Swede  Carlson 
Field,  Warroad,  Minnesota. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedures  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  the  procedures  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  undsr  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-{  AMENDED! 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  10iB(g) 
(Revised  Pub.  I..  97-449.  Januarj- 12. 1983);  14 
CFR  11.69. 

§71.181    [AmendMl] 

2.  Section  71.181  is  amended  as 
follows: 

Wanvad,  MN  [Revised] 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  7.5- 
mile  radius  of  the  Warroad 
International-Swede  Carlson  Field.  KilN, 
(latitude  48°  56'  12"N.,  longitude  95°  20' 
33"W.).  excluding  that  portion  north  of 
latitude  49°  00'  00"N.  (Canadian-U.S. 
Boundary]  and  within  3  miles  each  side 
of  the  127°  bearing  from  Warroad 
Infemational-Swede  Carlson  Field, 
extending  from  the  7.5  mile  radius  to  8.5 
miles  southeast  of  the  airport. 

Issued  in  Des  Plaines,  Illinois  on  November 
15. 1991. 

Teddy  W.  Burcham, 
Manager,  Air  Traffic  Division. 
[PR  Doc.  91-28812  Filed  11-27-91,  &45  am) 
HUJNO  COOE  M10-13-M 


14  CFR  Part  71 

[Airspace  Dockat  No.  91-ASO-19] 

Proposed  Alteration  of  VOR  Federal 
Airway,  FL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-539 
located  in  the  vicinity  of  Key  West,  FL. 
The  realignment  of  the  airway  would 
improve  air  traffic  separation  and 
increase  safety  for  the  traffic  flow  in 
that  area. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ASO-500.  Docket  No. 
91-ASC)-19,  Federal  Aviation 
Administration.  P.O.  Box  20638.  Atlanta. 
GA  30320. 


The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916,  800  Independence  Avenue,  SW., 
Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfid  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
en\ironmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASO-19.' 

The  postcard  will  be  date/ time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  O^ice  of 


Public  Affairs,  Attention:  Public  Inquiry 
Center.  .^PA-230.  800  Independence 
Avenufc.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Commuiicu lions  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
improve  the  flow  of  traffic  in  the  Key 
West,  FL,  terminal  area  and  to  increase 
air  safety  by  having  divergence  minima 
between  V-225  and  V-539  airway 
segments.  Section  71.123  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  12  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  tr-^Ma  January  12. 1983):  14 
CFR  11.69. 
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Public  Affaire,  Attention:  Public  Inquiry 
Center  APA-230,  800  Independence 
Avenut   SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communiuitions  must  identify  the 
notice  n  jmber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fu'ure  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
improve  the  flow  of  traffic  in  the  Key 
West,  FL,  terminal  area  and  to  increase 
air  safety  by  having  divergence  minima 
between  V-225  and  V-539  airway 
segments.  Section  71.123  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  12  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-4*9,  )anuary  12, 1983):  14 
CFR  ii.eo. 
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171.123    [Amended] 

2.  S  71.123  is  amended  as  follows: 
V>S39  (Revised] 

From  Key  West,  FL  INT  Key  West 
016°T(015°M)  and  I^e  County.  FL 
167''T{169'M)  radials:  Lee  County. 

Issued  in  Washington,  DC,  on  November 
22.1991. 

Harold  W.  Becker. 

Manager,  Airspu^    Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  91-28608  Filed  11-27-91;  8:45  am) 

BttXINQ  COOE  4910-13-M 

Coast  Guard 

33  CFR  Part  155 

[CGO  91-034/90-068] 

RIN2115-AD81and66 

Vessel  Response  Plans  and  Carriage 
and  Inspection  of  Discharge-Removal 
Equipment 

AQENCr.  Coast  Guard,  DOT. 

ACTION:  Notice  of  intent  to  form  a 
negotiated  rulemaking  committee; 
supplemental  notice  and  clarification. 

summary:  The  Coast  Guard  is  clarifying 
its  notice  of  intent  published  November 
18, 1991  (56  FR  58202)  to  form  a 
negotiated  rulemaking  committee  to 
develop  portions  of  the  regulations  that 
are  to  be  issued  under  the  Oil  Pollution 
Act  of  1990  (OPA  90). 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  the 
substantive  aspects  of  oil  spill  response 
plans  and  the  carriage  of  removal 
equipment  for  tank  vessels,  contact 
LCDR  Glenn  Wiltshire,  Project  Manager, 
OPA  90  Staff  (G-MS-1).  at  202-267-6740 
between  7  a.m.  and  3:30  p.m.  EST, 
Monday  through  Friday,  except  Federal 
holidays. 

For  information  concerning  the 
establishment  of  the  negotiated 
rulemaking  committee,  contact  the 
convener,  Judith  Kaleta,  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  at  202-366-4400 
between  9  a.m.  and  5:30  p.m.  EST, 
Monday  through  Friday  except  Federal 
holidays. 

SUPPI.EMENTARY  INFORMATION:  On 

Monday,  November  18. 1991.  the  Coast 
Guard  published  a  notice  of  intent  to 
form  a  negotiated  rulemaking  committee 
with  respect  to  vessel  response  plans 
and  the  carriage  and  inspection  of 
discharge  removal  equipment  (56  FR 
58202).  The  notice  stated  that  the  Coast 
Guard  had  secured  the  services  of  a 
convener.  As  described  in  the 
Negotiated  Rulemaking  Act  of  1990.  5 


U.S.C.  584(b),  a  convener  assists  the 
agency  in:  (1)  Identifying  interests  that 
will  be  significantly  affected  by  a 
proposed  rule;  (2)  conducting 
discussions  with  representatives  of 
those  interests  to  identify  the  issues  of 
concern  to  them;  and  (3)  ascertaining 
whether  the  establishment  of  a 
negotiated  rulemaking  committee  is 
feasible  and  appropriate  in  the 
particular  rulemaking.  Although  the 
convener  maintains  confidentiality  with 
respect  to  individual  conversations,  the 
convener  recommends  to  the  agency 
whether  or  not  a  negotiated  rulemaking 
com.mittee  should  be  established.  The 
convener  also  suggests  parties  who  are 
willing  and  qualified  to  represent  the 
interests  that  will  be  significantly 
affected  by  the  proposed  rule.  The 
agency  makes  the  final  decision 
concerning  the  establishment  of  the 
negotiated  rulemaking  committee  and  its 
membership. 

The  notice  listed  the  following 
interests  as  being  potentially  affected  by 
the  rulemaking:  The  oil  industry; 
environmental  and  public  interest 
groups;  federal,  state,  and  local 
governments;  cleanup  cooperatives;  and 
spill  response  contractors.  The  notice 
continued  with  a  "tentative  list  of 
organizations,  that  the  Coast  Guard 
believes  would  be  representative  of 
these  interests."  Confusion  has  arisen 
over  the  status  of  those  organizations,  in 
particular  how  they  relate  to  the 
convening  effort  that  is  currently  under 
way.  The  Coast  Guard  wishes  to  clarify 
that  the  list  is  simply  a  beginning  point 
in  the  effort  to  identifj-:  (1)  The  scope 
and  nature  of  the  issues  that  would  need 
to  be  discussed  in  a  negotiated 
rulemaking;  (2)  the  interests  that  would 
be  substantially  affected  by  the 
proposed  rule;  (3)  appropriate 
representatives  of  those  interests;  and 
(4)  the  existence  of  conditions  favorable 
to  negotiation.  The  convener  will  be 
contacting  many  of  the  organizations 
that  were  included  in  the  tentative  list, 
as  well  as  others. 

The  list  did  not  mean  to  imply  that  the 
Coast  Guard,  nor  anyone  on  its  behalf, 
had  already  contacted  those 
organizations,  nor  that  they  had  agreed 
to  participate  in  a  negotiated  rulemaking 
should  one  be  convened.  Moreover, 
some  of  the  organizations  could  be 
included  in  more  than  one  category  or, 
perhaps,  would  be  better  represented 
under  some  other  grouping.  One  such 
example  is  the  Marine  Spill  Response 
Corporation  (MSRC),  which  was 
erroneously  listed  as  a  member  of  an 
industry  working  group.  MSRC  should 
have  been  included  under  "cleanup 
organizations."  Finally,  others  on  the 
tentative  list  may  be  determined  not  to 


be  suitable  representatives  for  the 
committee,  should  one  be  convened. 

Anyone  with  views  as  to:  The 
interests  to  be  represented:  who  would 
represent  those  interests;  the  scope  and 
nature  of  the  issues  to  be  considered; 
and  the  proposal  to  use  negotiated 
rulemaking  to  develop  this  rule  is 
encouraged  to  contact  the  convener.  Ms. 
)udith  Kaleta,  as  indicated  in  the 
INFORMATION  section  above. 

If  a  negotiated  rulemaking  committee 
is  convened,  the  Coast  Guard 
anticipates  that  it  would  hold  a 
combined  organizational  and 
substantive  meeting  from  January  8-10, 
1992. 

Dated:  November  22, 1991. 
A.  E.  Henn, 

Rear  Admiral,  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
[FR  Doc.  91-28531  Filed  11-27-91;  8:45  am| 

BILUNO  CODE  4«10-14-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

(WH-FRL-403S-6) 

Drinking  Water;  National  Primary 
Drinking  Water  Regulations— Synthetic 
Organic  Chemicals  and  Inorganic 
Chemicals 

AOCNCV:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  with 
request  for  comments. 

summary:  On  July  25. 1990.  the 
Environmental  Protection  Agency  (EPA) 
published  proposed  Maximum 
Contaminant  Level  Goals  (MCLGs)  and 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for  18  synthetic 
organic  chemicals  (SOCs)  and  six 
inorganic  chemicals  (lOGs)  in  drinlung 
water  (55  FR  30370).  In  today's  notice, 
EPA  is  making  available  for  public 
review  and  comment  new  information 
received  by  the  Agency  and  analyses  of 
the  information,  which  are  being 
considered  in  establishing  final 
regulations  for  these  contaminants.  The 
Agency  is  soliciting  additional  comment 
on  this  new  information  and  analyses. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  30. 
1991. 

ADDRESSES:  Send  written  comments  to 
Phase  V  Docket  Clerk,  Office  of  Ground 
Water  and  Drinking  Water.  Drinking 
Water  Standards  Division  (WH-550D), 
U.S.  Environmental  Protection  Agency. 
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401  M  Street.  SW..  Washington.  DC 
20460.  Commenters  are  also  requested  to 
submit  one  original  and  three  copies  of 
their  written  comments  and  any 
references  cited  in  their  comments. 
Commenters  who  wish  to  receive 
acknowledgement  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  envelope.  All 
comments  must  be  postmarked  or 
delivered  by  hand  by  December  30. 1991. 
No  facsimiles  (faxes)  will  be  accepted 
as  EPA  cannot  guarantee  that  faxes  will 
be  delivered  to  the  docket. 

The  data  and  the  documents  may  be 
reviewed  at  the  EPA  Drinking  Water 
Docket  by  calling  for  an  appointment  at 
(202)  260-3027.  The  Docket  is  located  at 
the  EPA  Headquarters  building,  401  M 
Street,  SW.,  Washington.  DC.  The 
Docket  hours  are  Monday  through 


Friday,  excluding  Federal  holidays,  from 

9  a.m.  to  3:30  p.m.  Eastern  time. 

FOR  FURTHER  INFORMATION,  CONTACT: 

The  Safe  Drinking  Water  Hotline, 
telephone  (800)  42&-4791  or  (703)  527- 
5190  for  those  calling  in  the  Washington. 
DC  metropolitan  area,  or  Maria  Gomez- 
Taylor,  Office  of  Ground  Water  and 
Drinking  Water  (WH-550D),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460; 
phone  (202)  260-7274. 

A.  Analytical  Methods  for  Inorganic 
Contaminants 

The  Agency  is  making  available 
additional  information  on  the  analytical 
methods  for  the  contaminants  in  the  July 
25. 1990  proposed  rulemaking. 
Specifically,  tables  5  and  6  of  that  notice 
(55  FR  30410-11)  have  been  revised  and 
are  being  republished  in  today's  notice 


for  additional  review  and  comment.  The 
revisions  to  these  tables  are  as  follows: 

(1)  An  update  of  the  citations  to  use 
the  most  recent  editions  of  reference 
documents, 

(2)  An  update  of  EPA  methods  for 
metals  that  are  now  published  in  an 
EPA  publication  titled,  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples"  (EPA.  19913]. 

(3)  Addition  of  an  analytical  method 
that  measures  cyanides  amenable  to 
chlorination  (or  "free"  cyanide 
concentrations), 

(4)  A  correction  to  the  method 
detection  limits  (MDLs)  for  metals  by 
inductively  coupled  plasma-mass 
spectrometry  (ICP-MS),  and 

(5)  A  correction  to  the  MDLs  provided 
in  table  6  of  the  July  1990  proposal  for 
antimony  and  thallium  using  the  atomic 
absorption,  furnace  technique. 


Cootsnvnsnt 


Antimony.. 


Beryfliuni. 


McM. 


ThaMum. 


Cyarade. 


Table  5.— Available  Nethodology  for  Inorganic  Contaminants 


Mettwdology  • 


Attxnc  Absorption:  Furnace.. 


ICP-Mass  Spectrometry 

lrxluctiveiy<:oup<ed  Plasma... 
Hydride- Atomic  At>sorption.... 
Atomic  Attsorption,  Furnace.. 


Inductively  coupled  Plasma ... 

ICP-Mass  Spectrometry 

Atomic  Absorption:  Furnace.. 


Atomic  Absorption:  Direct 

Inductively  Coupled  Plasma... 

ICP-Mass  Spectrometry 

Atomic  At)sorption;  Furnace.. 


SuHate.. 


ICP-Mass  Spectrometry 

Inductively  coupled  Plasma  .... 

Distillation,  Spec 

DistiilatKMi.  Automated,  Spec.. 

Selective  Electrode 

Distillation.  Amenable,  Spec... 

Automated,  chtoramlate 

Gravimetric 

TurMimetric 

Ion  Chromatography 


EPA' 


'204.2 
»  200.9 
»  200.8 
•200.7 

'  210.2 
•200.9 
•200.7 
•200.0 
>  249.2 
•200.9 
'  249.1 
•200.7 
•200.0 
'279.2 
200.9 
•200.0 
•200.7 
■335.2 
•335.3 

'335.1 
'  375.1 
'  375.3 
'  375.4 
•300.0 


ASTM* 


SM- 


D-3697-07 
0-3645-048 


O-2036-89A 

D-2O36-09A 

0-2036-096 

D-516-"08 

D-516-*08 

D-51&-00 


3113 

3120 
3114B 
3113 

3120 

3113 

31118 
3120 

3113 


3120 

4500-CN-O 

4500-CN-E 

4500-CN-F 

4500-CN-G 

4500-S0*-F 

4500-S0*-C 

4500-SO«-E 

4110 


UGS< 


1-3300-05 


Other 


'925.54 


'  CEPA.  19033 
•tASTM.  1991] 
>CSM,  1989] 
«  [USGS.  1989] 
»  (EPA.  1991a] 

•  When  usmg  the  approved  analytical  procedures  for  metals,  the  techniques  applicable  to  total  metals  must  t>e  used. 
'  [AOAC.  1990] 

•  ASTM  has  dropped  these  methods  in  the  1991  edition. 

•  (EPA.  I989bl 


Table  6.  Proposed  Methoooloqy  for  inorganic  Contaminants.  Method  Detection  Limits  (MDLs)  and  Practical 

Quantification  Levels  (PQLs) 


Contaminant 


AniimocTy.. 


BaryVum. 


Method' 


Atomic  Absorption:  Furnace . 


ICP-Mass  Spectrometry 

Hydnde-Atomic  Absorption ... 
Atomic  Absorption;  Furnace . 


Inductively  Coupled  Plasma '. 


MDL(ms/ 
I) 


0003 
•0.0000 

0.0004 

0.001 

00002 
•0.00002 

0.0003 


POL '  (mg/l) 


•0.01/0.005    - 


0.001 


er  29,  1991  /  Proposed  Rules 


from 
cr 

!7- 

igton, 
mez- 
d 

401  M 


/tical 
le  July 

notice 
1  and 
)tice 


for  additional  review  and  comment.  The 
revisions  to  these  tables  are  as  follows: 

(1)  An  update  of  the  citations  to  use 
the  most  recent  editions  of  reference 
documents, 

(2)  An  update  of  EPA  methods  for 
metals  that  are  now  published  in  an 
EPA  publication  titled,  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples"  (EPA,  1991a], 

(3)  Addition  of  an  analytical  method 
that  measures  cyanides  amenable  to 
chlorination  (or  "free"  cyanide 
concentrations), 

(4)  A  correction  to  the  method 
detection  limits  (MDLs)  for  metals  by 
inductively  coupled  plasma-mass 
spectrometry  (ICP-MS).  and 

(5)  A  correction  to  the  MDLs  provided 
in  table  6  of  the  July  1990  proposal  for 
antimony  and  thallium  using  the  atomic 
absorption,  furnace  technique. 


kNic  Contaminants 


PA'  »• 

ASTM' 

SM' 

UGS* 

Other 

'204.2 

3113 

»  200.9 

»  200.8 

» 200.7 

0-3697-87 

3120 
3114B 

'  210.2 

0-3645-84B 

3113 

•200.9 

^200.7 

3120 

'200.8 

>  249.2 

3113 

•200.9 

'  249.1 

3111B 

'200.7 

3120 

'200.8 

'  279.2 

3113 

200.9 

'200.8 

'200.7 

3120 

'  335.2 

D-2038-89A 

4500-CN-D 

I-330&-85 

•335.3 

D-2036-89A 

450O-CN-8 
450O-CN-f 

'335.1 

0-2036-896 

4500-CN-G 

'  375.1 

0-516-' 88 

4500-S0«-F 

'  375.3 

0-516-' 88 

4500-S0«-C 

'  375.4 

0-516-90 

4500-S0*-E 

•300.0 

4110 

'925.54 

iata<s  must  be  used 


<oo  Detection  Limits  (MDLs)  ano  Practical 
s) 


M0L(m9/ 
0 

POt '  (mg/l) 

0.003 
•0.0008 

0.0004 

0.001 

0.0002 
•0.00002 

0.0003 

'0.01/0.005 



0.001- 
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Table  6.  Proposed  Methooolooy  for  Inorganic  Contaminants.  Method  Detection  Limits  (MDLs)  and  Practical 

Quantification  Levels  (PQLs)— Continued 


Contaminant 


Nickal. 


Thallium. 
Cyanide.. 

Sulfaie.... 


Method' 


ICP  Mass  SpecUometry 

Atomic  AtjsorptKxi;  Furnace . 


IrxJuctitfely  Coupled  Plasma  * 

ICP-Mass  Spectrometry 

Atomic  Absorption,  Furraca 


ICP-Mass  Spectrometry _ 

Distillation.  Spectrophotometric  • 

Distillation.  Automated.  Spectrophotometric  • . 

Selective  Electrode  ♦ _ 

Distihabon,  fisnenable  Spectrophotometric  • ... 
Automated,  Cnioranilate .. 

G.-avimetnc 

Turt}idi(netric 

Ion  ChromatogrRphy ... 


..O.. 


MOL(mg/ 
0 


I 


00003 

0.001 
•0.0006 

0.005 

00005 

0.001 
•0.0007 

0.0003 

002 

0.005 

005 

0.02 

10 

10 

1 

002 


POL '  (mg/l) 


0.05 


0  01/0  005 


02 


10 


'  ICP-MS  Is  an  available  n^etl-.od  for  the  metals.  However,  since  ttiis  is  a  new  technigue.  not  yet  in  wide  use.  it  is  not  being  used  to  estimate  the  POLs  lor  ttiesa 
contarrwunts. 

•  Using  a  2.x  preconcentra"o»i  step  as  noted  in  Method  200  7.  Lower  MDLs  may  be  actMeved  when  using  a  4X  preconcentration. 
»  Two  alternative  POLs  are  proposed  for  antimony  and  thallium  based  on  "ten  times  the  MDL"  ariO  "five  times  the  MOL" 

•  Screening  method  tof  total  a'anides. 

•  Measures  "tree"  cyanides. 

•  Lower  MOt^  are  repor.ed  usirig  stabilized  tenverature  graptvie  furnace  atomic  absorption  (see  reference  5.  Table  5) 

'  EPA  anticipates  thai  some  POLs  shown  in  this  TaWe.  as  well  as  sonoe  PQLs  for  the  orgaoK:  contaminsnts  will  change  smce  EPA  expects  to  base  the  fmal 
PQLs  kx  most  contaminants  not  on  a  multiple  of  the  MDL  but  on  the  pertormance  evaluatioo  data  recently  obtained  and  discussed  in  toOay's  notice 


The  references  in  table  5  for 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater"  have  been 
updated  to  the  17th  edition  [SM,  1989]. 
In  addition,  the  ASTM  and  the  AOAC 
references  have  been  updated  to  the 
1991  and  1990  editions,  respectively 
[ASTM.  1991  and  AOAC.  1990J.  These 
newer  editions  are  generally  very 
similar,  and  in  some  cases  identical,  to 
the  methods  proposed  in  the  July  25, 
1990  notice.  EPA  has  also  updated 
tables  5  and  6  to  incorporate  revised 
analytical  methods  for  antimony, 
beryllium,  nickel  and  thallium  that  are 
now  available  in  a  new  EPA  manual  for 
the  determination  of  metals  [EPA, 
1991al.  The  specific  analytical  methods 
referenced  from  the  new  manual  are 
EPA  Methods  200.7,  200.8  and  200.9  (ICP, 
ICP-MS,  and  furnace  atomic  absorption, 
respectively). 

The  July  1990  notice  included 
analytical  methods  for  the 
determination  of  "total"  cyanides. 
Several  commenters  indicated  that  the 
proposed  MCLG  for  cyanide  is  based  on 
"free"  cyanides  and  that  the  proposed 
analytical  methods  imply  that  "total" 
cyanides  are  being  regulated.  These 
commenters  suggested  that  a  method  for 
cyanides  amenable  to  chlorination 
would  be  more  appropriate.  After 
evaluating  the  comments,  EPA  agrees 
with  the  commenters  because  "free" 
cyanides  are  the  only  cyanide  species  of 
health  concern  due  to  their 
bioavailability  and  toxicity.  For  this 
reason,  EPA  is  proposing  to  add  a 
method  for  amenable  cyanides  to  the 
table  for  additional  review  and 


comment.  The  Agency  has  not  deleted 
the  "total"  cyanide  methods  from  the 
table  because  these  methods  are 
adequate  to  screen  samples  for  cyanide. 
If  the  "total"  cyanides  results  are 
greater  than  the  MCL,  then  the  analysis 
for  "free"  cyanides  should  be  performed 
to  determine  whether  there  is  an  MCL 
exceedance.  The  "total"  cyanides 
methodology  is  still  recommended  as  an 
initial  test  because  it  is  cheaper  than  the 
amenable  cyanides  method  (it  requires 
one  analytical  determination  instead  of 
two).  Additionally,  based  on  available 
occurrence  information  from  the 
Community  Water  Supply  Survey 
[CWSS,  1970],  it  is  unlikely  that  "total" 
cyanide  concentrations  would  exceed 
the  proposed  MCL  of  0.2  mg/l.  Based  on 
the  CWSS,  of  779  utilities  tested  for  total 
cyanide,  743  contained  no  detectable 
levels  of  cyanide  and  the  remaining  36 
utilities  contained  cyanide 
concentrations  ranging  from  0.8  to  8.0 

ug/L 

To  clarify  this  issue,  EPA  proposes 
that  the  regulations  (40  CFR  141.51(b) 
and  141.62(b))  specifically  indicate  that 
the  MCLG  and  MCL  for  cyanide  apply 
only  to  free  cyanides.  Public  water 
systems  would  then  have  the  option  to 
use  one  of  the  "total"  cyanides  methods 
or  the  amenable  cyanides  method.  If  the 
reported  level  for  total  cyanides  exceeds 
the  "free"  cyanides  MCL.  the  system 
would  be  required  to  conduct  additional 
analysis  using  the  amenable  cyanides 
method  to  determine  whether  there  is  an 
exceedance  of  the  MCL 

Table  6  of  the  July  1990  proposal  has 
been  revised  to  correct  some  errors  in 


the  method  detection  limits  (MDLs)  for 
the  ICP-MS  technique  and  for  the 
furnace  atomic  absorption  technique.  In 
the  July  1990  proposal,  the  MDLs  listed 
in  table  6  for  antimony,  beryllium,  nickel 
and  thallium  using  ICP-MS  methodology 
were  incorrectly  taken  from  the 
detection  limits  reported  in  table  1  of  the 
Contract  Laboratory  Program  (CLP) 
Method  6020  [EPA,  19908).  The 
estimated  detection  limits  for  Method 
6020  are  similar  (but  not  identical)  to  the 
estimated  detection  limits  reported  in 
table  1  of  the  proposed  ICP-MS  Method 
200.8  [EPA,  1991aJ.  The  MDLs  in  table  6 
in  today's  notice  have  been  revised  to 
agree  with  the  MDLs  given  in  table  7  of 
Method  200.8  since  this  is  the  ICP-MS 
method  proposed  for  compliance 
monitoring  for  the  drinking  water 
standards  for  these  four  metals.  The 
MDLs  for  antimony  and  thallium  using 
the  furnace  atomic  absorption  technique 
have  also  been  changed  to  agree  with 
the  MDLs  reported  in  the  identified 
analytical  methods.  These  MPLs  had 
been  incorrectly  listed  in  the  July  3990 
proposal. 

Public  comments  are  requested  on 
these  changes  to  the  July  1990  proposal. 
In  particular,  public  comments  are 
requested  on  EPA's  proposed  restriction 
of  the  applicability  of  the  MCLG  and 
MCL  for  cyanide  to  amenable  (free) 
cyanide  instead  of  total  cyanide. 

B.  Availability  of  Performance  Data 

EPA  evaluates  the  performance  of 
analytical  methods  available  for  the 
determination  of  contaminants  regulated 
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in  public  water  supplies.  As  part  of  this 
evaluation,  the  Agency  determines 
method  detection  limits  (KfDLs)  and 
practical  quantitation  levels  (PQLs).  The 
MDL  is  defined  as  the  minimum 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99  percent 
conFidence  that  the  analyte 
concentration  is  greater  than  zero  (40 
CFR,  part  136.  appendix  8).  The  MDLs 
are  the  result  of  measurements  made  by 
one  or  several  of  the  most  experienced 
laboratories  under  non-routine  and 
controlled  ideal  research-type 
conditions.  NtDLs  vary  with  the 
analytical  technique,  instrumentation, 
analyst,  and  other  factors.  The  MDLs, 
although  useful  to  individual  ^ 

laboratories,  do  not  provide  a  uniform 
measurement  concentration  that  could 
be  used  to  set  standards. 

EPA  has  defined  another  concept,  the 
PQL,  as  the  lowest  level  that  can  be 
reliably  achieved  within  specified  limits 
of  precision  and  accuracy  during  routine 
laboratory  operating  conditions  (50  PR 
46902.  November  13. 1985).  The  PQL 
concept  is  used  to  define  a  measurement 
concentration  that  is  time  and 
laboratory  independent  for  regulatory 
purposes. 

The  PQL  is  generally  determined 
through  interlaboratory  studies,  such  as 
the  performance  evaluation  (PE)  studies. 
However,  if  data  are  not  available  from 
interlaboratory  studies,  the  PQLs  may 
be  estimated  based  on  the  MDL.  by 
setting  the  PQL  at  a  higher 
concentration  than  the  MDL  The  PQLs 
in  the  July  1990  proposal  were  usually 
estimated  at  10  times  the  MDL.  The  PQL 
was  estimated  at  five  times  the  MDL  in 
one  case  in  order  to  reduce  the 
associated  health  risks  to  levels  within 
EPA"s  target  range  of  10"*  to  10"*  for  the 
MCL.  Specifically,  the  possible  health 
risks  associated  with  2,3.7.8-TCDD  at  a 
drinking  water  concentration  of  ten 
limes  the  MDL  exceeds  the  1  x  10"* 
individual  lifetime  risk  level.  Therefore. 
EPA  proposes  to  set  the  PQL  at  a  level 
of  five  times  the  MCL  even  though  there 
is  less  analytical  precision  at  this  level. 

As  noted  in  the  July  1990  proposal, 
EPA  evaluates  the  PQL  as  part  of  its 
determination  of  the  level  of  a 
contaminant  which  is  "as  close  to  the 
maximum  contaminant  level  goal  as  is 
feasible."  (SDWA.  section  1412(b)(4)). 
Consideration  of  the  PQL  is  especially 
important  for  contaminants  for  which 
EPA  proposes  MCLCs  at  zero.  Since  the 
zero  level  can  not  be  measured.  EPA 
evaluates  the  performance  of  available 
analytical  techniques  to  ascertain  the 
level,  greater  than  zero,  which  can  be 
measured  within  acceptable  limits  of 
precision  and  accuracy.  Therefore,  for 


carcinogenic  contaminants,  where  PQLs 
are  by  definition  greater  than  the 
maximum  contaminant  level  goals 
(MCLCs),  the  proposed  MCLs  are 
generally  set  at  the  PQL  (where  the 
identified  best  available  technologies 
can  reduce  the  contaminants  at  least 
down  to  this  level,  and  taking  the  costs 
of  the  technologies  into  account). 
Analytical  techniques  may  also  be  a 
limiting  factor  in  setting  MCLs  for  some 
noncarcinogenic  contaminants  if  the 
PQLs  are  above  the  proposed  MCLGs.  In 
the  July  1990  notice,  the  MCLs  for 
antimony  and  thallium  were  proposed  at 
a  higher  level  than  the  MCLGs  because 
the  PQLs  for  these  compounds  were 
estimated  to  be  higher  than  the  non-zero 
MCLGs. 

The  July  1990  proposal  stated  that 
EPA  was  planning  to  collect  additional 
data  from  PE  studies  for  the 
contaminants  in  that  notice  to  verify 
whether  the  proposed  PQLs  are 
appropriate.  Today's  notice  announces 
the  availability  to  the  public  for  review 
and  comment  of  the  performance  data 
collected  to  date  from  EPA's  PE  studies 
and  from  method  validation  studies  by 
EPA  and  outside  sources.  The  Agency 
plans  to  evaluate  these  data  to  base  the 
final  decisions  on  selecting  the 
analytical  methods  and  the  PQLs  for  the 
contaminants  in  this  rulemaking  on 
these  data.  Therefore,  EPA  anticipates 
that  some  of  the  PQLs  proposed  in  the 
July  1990  notice  will  change  since  the 
PQLs  in  the  notice  were  based  on  a 
multiple  of  the  MDL. 

The  performance  data  being  made 
available  to  the  public  for  review  and 
comment  are:  (1)  Data  collected  from 
EPA's  Water  Supply  (PE)  studies  #21 
through  #27  (see  Table  A  for  a  listing  of 
the  specific  contaminants,  the  Water 
Supply  studies  for  which  data  are 
available,  and  the  concentration  range) 
[EPA.  1991c],  (2)  multilaboratory  method 
validation  study  data  from  EPA's 
National  Pesticide  Survey  (NTS)  for 
endrin,  hexachlorobenzene.  dalapon. 
dinoseb.  picloram  and  oxamyl  (see 
Table  8  for  contaminants,  method 
number  and  concentration  range)  [EPA. 
1991b],  (3)  collaborative  study  reports 
for  NPS  methods  #1  [EPA.  1990e],  #2 
[Lopez-Avila,  1990],  and  #5  [Edgell. 
1991b].  (4)  collaborative  study  report  for 
glyphosate  (Oppenhuizen.  1991],  (5) 
report  on  the  multilaboratory  evaluation 
study  of  ICP-MS  Method  6020  [EPA, 
1989a].  (6)  report  and  data  on  the 
multilaboratory  evaluation  study  of  ICP- 
MS  Method  200.8  [Longbottom.  1991],  (7) 
data  for  MDL  calculation  for  antimony 
and  thallium  using  Method  200.8  [EPA. 
1990c].  (8)  data  on  detection  limits  for 
inorganics  received  from  Perkin-Elmer 


Corporation  [PerkinElmer.  1990].  (9) 
method  detection  limit  study  for  Method 
1613  used  for  the  determination  of 
2.3.7.8-TCDD  [EPA.  1990b].  and  (10)  an 
EPA  publication  titled.  "Methods  for  the 
Determination  of  Organic  Compounds  in 
Drinking  Water"  [EPA.  1990d]. 

Public  comments  are  requested  on 
these  additional  performance  data, 
which  EPA  intends  to  use  to  establish 
the  PQLs  for  the  contaminants  in  this 
rulemaking.  The  PQL.  which  represents 
the  level  at  which  laboratories  are  able 
to  consistently  and  accurately  measure 
a  contaminant,  is  one  of  the  factors 
considered  by  EPA  in  setting  the 
maximum  contaminant  level.  Other 
factors  considered  by  EPA  include  the 
availability  and  performance  of  various 
technologies  for  removing  the 
contaminant  and  the  costs  of  applying 
those  technologies.  For  probable 
carcinogens,  the  Agency  also  evaluates 
the  health  risks  associated  with  the 
various  levels  of  the  contaminants,  with 
the  goal  of  ensuring  that  the  maximum 
risk  at  the  MCL  falls  within  the  1 XIO"* 
to  IX 10"*  risk  range. 

Comments  are  specifically  requested 
on  the  proposed  PQL  and  resulting  MCL 
for  2.3,7.&-TCDD  (dioxin).  In  the  July 
1990  proposal.  EPA  identified  an  MDL 
for  dioxin  of  1  xlO"*  mg/L.  EPA  set  the 
PQL  (and  MCL)  for  dioxin  at  five  times 
the  MDL,  or  5X10"',  which  is  associated 
with  a  health  risk  level  of  approximately 
2.5X10'*  (55  FR  30416).  Although  setting 
the  PQL/MCL  at  five  times  rather  than 
ten  fimes  the  MDL  decreases  the  level  of 
analytical  precision,  the  Agency  found 
this  level  to  be  appropriate  because  it 
would  result  in  an  associated  health  risk 
level  that  is  closer  to  (although  still 
somewhat  above)  EPA's  target 
maximum  individual  risk  level  of 
1X10"*. 

The  MDL  study  for  dioxin  using 
method  1613  (EPA,  1990b],  which  is 
being  made  available  to  the  public  by 
today's  notice,  identifies  an  MDL  of 
5xlO"*mg/L  This  is  exactly  twice  as 
low  as  the  MDL  identified  in  the 
proposal.  Using  this  revised  MDL  would 
result  in  a  PQL  for  dioxin  of  2.5X10"  • 
mg/L  (rounded  to  3  X 10" » mg/L),  if  EPA 
were  to  continue  to  set  the  PQL  at  five 
times  the  MDL.  The  MCL  which  would 
be  set  equal  to  the  PQL,  would  be 
associated  with  a  risk  level  of 
approximately  1x10"*.  As  noted, 
however,  setting  the  PQL  at  five  rather 
than  ten  times  the  MDL  results  in  a 
reduction  in  analytical  precision.  If  EPA 
were  to  set  the  PQL/MCL  for  dioxin  at 
ten  times  the  MDL  instead  of  five  times, 
analytical  precision  would  be  increased 
while  the  resulting  risk  level  would 
revert  to  roughly  2.5  x  10"  *. 
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•QLs      Corporation  [PerkinElmer.  1990).  (9) 

method  detection  limit  study  for  Method 
1613  used  for  the  determination  of 
2.3,7.8-TCDD  [EPA.  1990b].  and  (10)  an 
EPA  publication  titled.  "Methods  for  the 
;s  Determination  of  Organic  Compounds  in 

It  Drinking  Water"  [EPA.  1990d]. 

)sts  Public  comments  are  requested  on 

these  additional  performance  data. 
I  which  EPA  intends  to  use  to  establish 

ame       the  PQLs  for  the  contaminants  in  this 
i  rulemaking.  The  PQL,  which  represents 

jS.  In      the  level  at  which  laboratories  are  able 
to  consistently  and  accurately  measure 
a  contaminant,  is  one  of  the  factors 
considered  by  EPA  in  setting  the 
maximum  contaminant  level.  Other 
factors  considered  by  EPA  include  the 
availability  and  performance  of  various 
technologies  for  removing  the 
contaminant  and  the  costs  of  applying 
those  technologies.  For  probable 
carcinogens,  the  Agency  also  evaluates 
the  health  risks  associated  with  the 
various  levels  of  the  contaminants,  with 
the  goal  of  ensuring  that  the  maximum 
risk  at  the  MCL  falls  within  the  1  XlO"' 
to  IX 10"' risk  range. 

Comments  are  specifically  requested 
on  the  proposed  PQL  and  resulting  MCL 
for  2.3,7.8-TCDD  (dioxin).  In  the  July 
1990  proposal.  EPA  identified  an  MDL 
for  dioxin  of  lxlO"*mg/L.  EPA  set  the 
PQL  (and  MCL)  for  dioxin  at  five  times 
the  MDL,  or  5x10"*,  which  is  associated 
with  a  health  risk  level  of  approximately 
2.5X10'*  (55  FR  30416).  Although  setting 
the  PQL/MCL  at  five  times  rather  than 
ten  times  the  MDL  decreases  the  level  of 
analytical  precision,  the  Agency  found 
this  level  to  be  appropriate  because  it 
would  result  in  an  associated  health  risk 
level  that  is  closer  to  (although  still 
somewhat  above)  EPA's  target 
maximum  individual  risk  level  of 
IX 10"*. 

The  MDL  study  for  dioxin  using 
method  1613  [EPA,  1990b).  which  is 
being  made  available  to  the  public  by 
today's  notice,  identifies  an  MDL  of 
5xlO"*mg/L  This  is  exactly  twice  as 
low  as  the  MDL  identified  in  the 
proposal.  Using  this  revised  MDL  would 
result  in  a  PQL  for  dioxin  of  2.5x10"' 
mg/L  (rounded  to  3xlO-»mg/L),  if  EPA 
were  to  continue  to  set  the  PQL  at  five 
times  the  MDL.  The  MCL  which  would 
be  set  equal  to  the  PQL,  would  be 
associated  with  a  risk  level  of 
approximately  1x10"*.  As  noted, 
however,  setting  the  PQL  at  five  rather 
than  ten  times  the  MDL  results  in  a 
reduction  in  analytical  precision.  If  EPA 
were  to  set  the  PQL/MCL  for  dioxin  at 
ten  times  the  MDL  instead  of  five  times, 
analytical  precision  would  be  increased 
while  the  resulting  risk  level  would 
revert  to  roughly  2.5X10"*. 
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In  light  of  these  trade-offs,  EPA  has 
not  yet  decided  whether  a  reduction  of 
the  MCL  from  5  x  lO" » mg/  L  to  3  X  lO" ' 
mg/L  is  appropriate.  The  Agency  is 
considering  both  options  and  solicits 
comments  on  which  one  of  these  options 
it  should  adopt  in  the  final  rule.  EPA 
specifically  requests  comments  on  the 
validity  of  setting  the  PQL  at  a  more 
stringent  level  in  order  to  meet  the  target 
risk  range  of  10"*  to  10"'. 

Considering  other  feasibility  factors. 
EPA  believes  that  the  analysis  and 
discussions  in  the  July  1990  proposal 
finding  that  an  MCL  of  5x10" 'mg/L  for 
dioxin  is  technologically  and 
economically  feasible  indicate  that  an 
MCL  of  3  X 10" '  mg/L  is  also  feasible. 
The  Agency  specifically  requests 
comment,  however,  on  how  the  change 
in  MCL  from  5X10"' mg/L  to  3x10"' 
mg/L  would  affect  costs. 

It  should  also  be  noted  that  EPA  has 
undertaken  a  reassessment  of  the  health 
risks  posed  by  dioxin.  It  is  too  early  in 
the  process  to  predict  how  this  review 
may  alter  the  current  risk  assessment 
for  dioxin.  Therefore,  EPA  has  decided 
to  promulgate  this  regulation  using  the 
current  risk  assessment  values. 
Depending  on  the  outcome  of  the  new 
risk  assessment,  the  Agency  may  decide 
it  is  appropriate  to  revise  the  MCL  for 
dioxin  at  a  later  date  in  a  subsequent 
rulemaking. 

Table  A.— Water  Supply  Performance 
Evaluation  (PE)  Study  Data  Available 


Contaminant 


Inorganics: 

Antimony 

Berytlium 

Cyanide  ' 

Nickel 

Sulfate  " 

Thallium 

Organcs: 
Di(2-ethyl 
l>exyi)adipate. 

Dalapon 

Dichloromethane . 


Dinoseb , 

Oiquai 

Endothall 

Endnn , 

Glyphosate 

Hexachloroben- 

zene. 
Hexacfilorocyclo- 

pentadiene 

Oxamyl 

PAHs 

[Benzo(a)pyrene] 
[>(2-ethyl 

hexyt)phtt)alate. 

Pidoram 

Simazine 

1,2,4- 

Tnchlofoben- 

zene. 


Water 

supply 

study  No. 


24-27. 
24-27. 
24-27. 
24-27. 
24-27. 
24-27. 

23-27. 


23-27 

22-23  & 
26. 

23-27 

23-27 

23-27 

22-27 

24-27 

27 


Concentration 
range  (>tfl/l) ' 


23-27. 


23-27 

26-27 

t 

23-24  a 
26-27 

23-27 

23-27 

23  4  27.. 


6-120 

0.4-23.1 

0.1-0.5 

2-451 

5.3-51 

2-W 

1.76-34.8 

0.495-30.5 
2.6-15.2 

0.711-24  7 

7.11-65.0 

58.8-252 

0.195-6.71 

225-847 

0.483 

0.267-4.42 

8.18-53.5 
2.25-22.1 

2.6-34.2 

0.993-31  2 
0.179-9.74 
8.83-18.4 


Table  a.— Water  Supply  Performance 
Evaluation  (PE)  Study  Data  Avail- 
able—Continued 


Contaminant 


Water 
wpply 

study  No. 


Concentration 
range  Oig/I)  ■ 


1.1,2- 
Tricttloroettwne 


20.  23& 
26. 


10.2-26.9 


■  Units  are  in  mg/l  lor  cyanide  and  sutfate. 

» The  lowest  concentration  included  in  thts  study, 
2.25  >ig/i.  IS  atiove  the  POL  set  in  the  July,  1990 
proposal  of  0.2  >ig/l.  or  ten  times  the  MDL.  There- 
fore. EPA  continues  to  propose  setting  the  POL  lor 
this  contaminant  at  0.2  )ig/l 

Table  B.  National  Pesticide  Study  Data 


Contaminant 

NPS 

method 

No.» 

Concentration 
range  (Ml^l) 

Dalapon "  

3 
3 
2 
2 

2 
S 
1 

2.6-13.0 

Dinoseb*  

0.80-3.99 

Endnn « 

0.04-1.50 

Hexachkxoben- 

zene'. 
Oxamyl* 

0.01-0.5 
6.40-54.4 

Pidoram  *  

0.27-3.46 

Simazine  ' 

0.49-4.92 

>  (EPA,  1990e] 
« (Lopez-A  Vila.  1990] 
'[Edgell.  I99lal 
<Edgell.  1991b] 

»NPS  Methods  1.  2,  3  and  5  arc  equivalent  to 
EPA  Methods  507.  508,  515.1  and  531  1,  respectn/e- 


C.  Additional  Health  Information  on 
Di(2-ethyl  hexyl)adipate 

In  the  )uly  25, 1990  proposal  (55  FR 
30384),  EPA  discussed  available  health 
information  on  di(2-ethyl  hexyl)  adipate 
(DEHA).  The  proposed  Drinking  Water 
Equivalent  Level  (DWEL)  was  based  on 
a  lifetime  feeding  study  in  rats  and  mice 
[NTP,  1982).  In  this  study,  groups  of  50 
male  and  50  female  F-344  rats  (5  weeks 
old)  or  B6C3Fi  mice  (6  weeks  old)  were 
fed  diets  containing  0, 12,  or  25  g  DEHA/ 
kg  food  for  2  years.  The  high  dose  (25  g 
DEHA/kg  food)  produced  a  marked 
decrease  in  body  weight  gain  in  both 
rats  and  mice,  ranging  from  about  18  to 
36%  compared  to  controls.  A  slight 
decrease  of  body  weight  gain  was  seen 
in  both  rats  and  mice  at  the  low  dose 
(12  g  DEHA/kg  food),  although  this 
effect  was  not  statistically  significant. 
The  daily  intake  at  12  g  DEHA/kg  food 
ranged  from  0.7  to  2.9  g/kg/day.  The 
lower  dose  of  0.7  g/kg/day  was  selected 
as  the  NOAEL  in  this  study.  Based  on 
this  NOAEL.  a  DWEL  of  25  mg/l  was 
calculated  for  a  70-kg  adult  consuming  2 
liters  of  water  per  day,  using  an 
uncertainty  factor  of  100,  in  accordance 
with  NAS/ODW  guidelines  for  use  with 
a  NOAEL  derived  from  an  animal  study, 
and  an  additional  uncertainty  factor  of 
10  to  accoimt  for  lack  of  good 
reproductive  effects  data. 


DWEL  =  700mg/kg/d.yx70kg  _  ^  ^^ 

10x100x2  l/day 

The  proposed  MCLG  for  DEHA  was 

based  on  the  DWEL  of  25  mg/l,  an 

additional  uncertainty  factor  of  10  in 

accordance  with  Office  of  Water  (OW) 

policy  for  Group  C  carcinogens,  and  an 

assumed  drinking  water  contribution  of 

20  percent  to  total  exposure. 

25  mg/l 

MCLG  =  xO.2  =  0.5  mg/l 

10 

In  response  to  the  proposal,  one 
commenter  stated  that  the  additional 
uncertainty  factor  of  10  used  to  account 
for  lack  of  reproductive  effects  data 
should  not  be  used  in  the  calculation  of 
the  DWEL  because  there  are  teratology 
and  reproductive  studies  available  for 
this  chemical.  The  commenter 
recommended  an  MCLG  of  5  mg/l 
instead  of  0.5  mg/l  for  DEHA.  The  two 
references  provided  by  the  commenter 
are  listed  below: 

ICI.  1988a.  ICI  Central  Toxicology 
Laboratory.  Di(2-ethyl  hexyl)  adipate: 
Teratogenicity  study  in  the  rat.  Report 
CTL/P/2119  (unpublished  study). 

ICI.  1988b.  ICI  Central  Toxicology 
Laboratory.  Di(2-ethyl  hexyl)  adipate 
(DEHA)  fertility  study  in  rats.  Report 
CTL/P/2229  (unpublished  study). 

EPA  has  recently  reviewed  these  two 
1988  studies  and  believes  they  are 
adequate  and  suitable  to  serve  as  the 
basis  for  the  DWEL  of  this  chemical. 

In  the  teratogenicity  study,  Wislar- 
derived  pregnant  rats  (24/group)  were 
fed  diets  containing  DEHA  at  0.  300. 
1,800  or  12.000  ppm  corresponding  to 
dosages  of  0,  28, 170  or  1,080  mg/kg/day 
on  gestational  days  1-22  [ICI,  1988a].  At 
the  high  dose,  slight  reductions  in 
maternal  body  weight  gain  and  food 
consumption  were  observed,  and 
reduced  ossification  and  kinked  or 
dilated  ureters  were  found  in  the 
fetuses.  Slightly  dilated  ureters  were 
also  seen  in  a  few  fetuses  at  170  mg/kg/ 
day  but  the  incidence  did  not  reach 
statistical  significance.  The  LOAEL  and 
the  NOAEL  identified  for  this  study 
were  1.080  mg/kg/day  and  170  mg/kg/ 
day,  respectively. 

In  a  companion  one-generation 
reproductive  study  (ICI,  1988b),  groups 
of  Wistar-derived  rats  (15  males/dose; 
30  females/dose)  were  administered 
DEHA  in  their  diets  at  the  same  levels 
(0,  28, 170  or  1.080  mg/kg/day).  After  10 
weeks  on  the  diet,  the  animals  were 
mated  to  produce  one  generation  of 
offspring  that  was  reared  to  day  36  post 
partum.  Test  diets  were  fed 
continuously  throughout  the  study 
(approximately  18-19  weeks  of 
exposure).  No  effects  were  seen  on  male 
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or  female  fertility.  However,  at  the 
highest  dosage  level,  there  was  a 
reduction  in  the  body  weight  gain  of  the 
dams  during  gestation;  an  increase  in 
liver  weight  in  both  male  and  female 
parents:  and  reductions  in  offspring 
weight  gain,  total  litter  weight  and  litter 
size.  The  NOAEL  for  this  study  was  also 
170  mg/kg/day. 

Based  on  the  NOAEL  of  170  mg/kg/ 
day.  an  RfD  of  0.6  mg/kg/day  and  a 
DWEL  of  20  mg/1  is  calculated  for  a  70- 
kg  adult  consuming  2  liters  of  water  per 
day.  using  an  uncertainty  factor  of  300 
[EPA,  1991e]. 


RfD  = 


170  «g/kg/day 


3X100 


ase  mfi/ks/day 

(rounded  to  0.6  mg/ 

kg/day) 


DWEl. 


aa  mg/kg/ dayxTD  kg 
2 1/day 


21  mg/1 
=     (rounded  to 
20ing/l) 


where: 

100  is  the  uncertainty  factor  following  EPA 
guidelines  for  a  NOAEL  obtained  in  a 
study  using  laboratory  animals 

3  is  used  because  of  data  gap  deficiencies 
including  lack  of  a  multi-generation 
reproductive  study.  This  factor  also 
accounts  for  the  slight  effect  on  ureters 
observed  in  fetuses  at  the  170  mg/kg/day 
dose  level. 

EPA  has  therefore  recalculated  the 
proposed  MCLG  for  DEHA  based  on  the 
DWEL  of  20  mg/1.  an  additional 
uncertainty  factor  of  10  in  accordance 
with  OW  policy  for  group  C 
carcinogens,  and  an  assumed  drinking 
water  contribution  of  20%  to  total 
exposure. 


20  mg/l 

MCLG  =  X0.2  =  0.4  mg/1 

10 


Since  DEHA  is  a  Group  C  carcinogen, 
the  Agency  has  quantified  the  cancer 
risk.  The  proposed  MCLG  of  0.4  mg/1  for 
DEHA  corresponds  to  a  1.3  x  10"' 
individual  lifetime  cancer  risk. 

As  stated  in  the  July  1990  proposal, 
the  MCL  must  be  set  as  close  to  the 
MCLG  as  is  feasible.  EPA  has 
determined  that  the  analysis  and 
discussions  in  the  July  1990  proposal 
finding  that  an  MCL  of  0.5  mg/1  for 
DEHA  is  technically  and  economically 
feasible  indicate  that  an  MCL  of  0.4  mg/1 
is  also  feasible.  Therefore.  EPA  is 
revising  the  proposed  MCL  for  DEHA, 
and  now  proposes  to  set  the  MCL  for 
this  compotind  at  0.4  mg/L 


By  means  of  this  notice.  EPA  is 
making  the  two  references  cited  above 
available  for  public  review.  Public 
comment  is  requested  on  the  1988  ICI 
teratogenicity  and  reproductive  studies, 
and  on  EPA's  proposal  to  use  these 
studies  instead  of  the  1982  NTP  study  as 
the  basis  for  the  DWEL  and  MCLG  for 
DEHA.  The  public  is  also  invited  to 
comment  on  the  resulting  MCL  of  0.4 
mg/1  for  DEHA. 

D.  Other  Health  Effects  Infonnation 

Pursuant  to  public  comments,  EPA  has 
reconsidered  the  health  effects 
evaluation  of  1,2.4-trichlorobenzene  and 
is  considering  changing  the  basis  for  this 
evaluation  in  the  final  rule.  EPA  is  now 
considering  relying  on  a  multigeneration 
reproductive  study  in  rats  involving  oral 
dosing  (Robinson,  1981]  that  appears  to 
be  a  more  appropriate  basis  for 
evaluating  health  effects  than  the 
inhalation  study  relied  on  in  the 
proposal  [Wafanabe  et  al,  1978).  The 
Robinson  study  is  available  in  the  public 
docket  for  this  rulemaking.  Relying  on 
this  study  would  result  in  a  NOAEL  of 
14.8  mg/kg/day,  a  DWEL  of  0.35  mg/1 
and  an  MCLG  of  0.07  mg/1.  The  MCL 
would  also  be  set  at  this  level,  since 
achievement  of  this  level  is  feasible  (as 
explained  in  the  proposal  with  respect 
to  the  proposed  MCL,  which  was  set  at  a 
more  stringent  level). 

Also,  the  Agency  has  received  a  two- 
generation  rat  reproduction  study 
concerning  simazine  [Epstein,  1991, 
MRID  #418036-01].  This  study  fills  the 
data  gap  mentioned  in  the  proposal, 
pursuant  to  which  a  modifying  factor  of 
3  was  used  in  calculating  the  DWEL  and 
MCLG  for  simazine.  In  light  of  this  new 
study,  EPA  is  considering  dropping  the 
3-fold  modifying  factor,  which  would 
result  in  a  DWEL  of  0.2  mg/1  and  an 
MCLG  of  0.004  mg/1,  as  mentioned  in  the 
proposal  [55  FR  30404,  footnote].  The 
MCL  would  also  be  set  at  this  level, 
since  achievement  of  this  level  is 
feasible  (as  explained  in  the  proposal 
with  respect  to  the  proposed  MCL 
which  was  set  at  a  more  stringent  level). 

EPA  requests  comments  on  these 
possible  revisions. 

E.  Relative  Source  Contribution — 
AntinKMiy 

Although  the  proposal  used  a  default 
value  of  20  percent  for  the  relative 
source  contribution  (RSC)  for  antimony, 
EPA  is  considering  changing  the  RSC 
based  on  studies  by  Creathouse  and 
Craun  (1978)  and  Cunningham  and 
Stroube  (1987).  The  latter  derives  a 
dietary  contribution  of  4.7  ug/day  of 
antimony,  lower  than  previously 
estimated.  By  using  this  value  and  an 


inhalation  contribution  of  0.7  ug/day, 
and  a  mean  drinking  water  contribution 
of  2  ug/l  (or  4  ug/day)  from  the 
Creathouse  study,  the  resulting  RSC 
would  be  approximately  40  percent. 
Thus,  the  MCLG  and  MCL  for  antimony 
would  be  approximately  doubled  in 
value.  EPA  requests  comments  on  this 
possible  revision. 

F.  BAT  for  Glyphosate 

EPA  is  considering  changing  the  BAT 
for  glyphosate  from  granular  activated 
carbon  (GAG)  to  oxidation  (chlorination 
or  ozonation).  New  bench-scale 
treatability  studies,  available  in  the 
public  docket  for  this  rulemaking  [Speth. 
1990],  appear  to  indicate  that  GAC  is  not 
effective  in  removing  glyphosate  from 
drinking  water  (other  than  distilled 
water),  but  that  oxidation  is  very 
effective  in  removing  glyphosate.  The 
Agency  requests  comments  on  this 
possible  revision. 

G.  Effective  Date  for  Monitoring 

In  the  July,  1990  notice,  EPA  proposed 
to  allow  an  additional  l2  months  after 
the  effective  date  of  the  final  rule  for 
public  water  systems  to  complete  the 
first  round  of  sampling  and  analysis  and 
to  report  the  results  of  such  monitoring 
to  the  States.  The  effective  date  of 
national  primary  drinking  water 
regulations  (NPDWRs)  is  18  months 
after  promulgation.  EPA  also  proposed 
to  allow  an  additional  12  months  after 
the  effective  date  of  the  final  regulations 
for  the  States  to  complete  vulnerability 
assessments,  which  could  serve  as  the 
basis  for  reduced  monitoring 
requirements.  In  addition,  the  Agency 
indicated  that  the  final  requirements  in 
this  rulemaking  may  be  affected  by  the 
monitoring  requirements  that  EPA 
would  shortly  be  promulgating  in  a 
separate  rulemaking  for  other  synthetic 
organic  chemicals  (SOCs)  and  inorganic 
chemicals  (lOCs).  EPA  subsequently 
promulgated  regulations  for  these  other 
contaminants,  including  monitoring 
requirements,  on  January  30, 1991  (56  FF 
3526). 

In  the  January  30, 1991  notice,  EPA 
adopted  a  Standard  Monitoring 
Framework  which,  among  other  things, 
would  require  that  initial  monitoring  be 
conducted  during  the  first  full  three-year 
compliance  period  that  begins  at  least  18 
months  after  promulgation.  The  first 
compliance  period  means  a  three-year 
calendar  year  period  within  a 
compliance  cycle.  Each  comphance 
cycle  has  three  three-year  compliance 
periods.  Within  the  first  compliance 
cycle,  the  first  compliance  period  runs 
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inhalation  contribution  of  0.7  ug/day, 
B         and  a  mean  drinking  water  contribution 

of  2  ug/I  (or  4  ug/day)  from  the 

Greathouse  study,  the  resulting  RSC 
!S.       would  be  approximately  40  percent. 

Thus,  the  MCLG  and  MCL  for  antimony 
as      would  be  approximately  doubled  in 
r  value.  EPA  requests  comments  on  this 

possible  revision. 

F.  BAT  for  Glyphosate 

EPA  is  considering  changing  the  BAT 
has      for  glyphosate  from  granular  activated 
carbon  (GAG)  to  oxidation  (chlorination 
or  ozonation).  New  bench-scale 
treatability  studies,  available  in  the 
public  docket  for  this  rulemaking  [Speth. 
1990).  appear  to  indicate  that  GAG  is  not 
effective  in  removing  glyphosate  from 
drinking  water  (other  than  distilled 
water),  but  that  oxidation  is  very 
effective  in  removing  glyphosate.  The 
Agency  requests  comments  on  this 
possible  revision. 

G.  Effective  Date  for  Monitoring 

In  the  July,  1990  notice,  EPA  proposed 
to  allow  an  additional  12  months  after 
the  effective  date  of  the  final  rule  for 
public  water  systems  to  complete  the 
first  round  of  sampling  and  analysis  and 
to  report  the  results  of  such  monitoring 
to  the  States.  The  effective  date  of 
national  primary  drinking  water 
regulations  (NPDWRs)  is  18  months 
after  promulgation.  EPA  also  proposed 
to  allow  an  additional  12  months  after 
the  effective  date  of  the  final  regulations 
for  the  States  to  complete  vulnerability 
assessments,  which  could  serve  as  the 
basis  for  reduced  monitoring 
requirements.  In  addition,  the  Agency 
indicated  that  the  final  requirements  in 
this  rulemaking  may  be  affected  by  the 
monitoring  requirements  that  EPA 
would  shortly  be  promulgating  in  a 
separate  rulemaking  for  other  synthetic 
organic  chemicals  (SOCs)  and  inorganic 
chemicals  (lOCs).  EPA  subsequently 
promulgated  regulations  for  these  other 
contaminants,  including  monitoring 
requirements,  on  January  30, 1991  (56  FP 
3526). 

In  the  January  30, 1991  notice,  EPA 
adopted  a  Standard  Monitoring 
Framework  which,  among  other  things, 
would  require  that  initial  monitoring  be 
conducted  during  the  first  full  three-year 
compliance  period  that  begins  at  least  18 
months  after  promulgation.  The  first 
compliance  period  means  a  three-year 
calendar  year  period  within  a 
compliance  cycle.  E^ch  comphance 
cycle  has  three  three-year  compliance 
periods.  Within  the  first  compliance 
cycle,  the  first  compliance  period  runs 
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from  January  1, 1993  to  December  31, 
1995.  The  Agency  stated  in  the  January, 
1991  notice  that  it  intends  to  apply  this 
Standard  Monitoring  Framework  to 
future  requirements  for  source-related 
contaminants  (56  FR  3560).  Accordingly, 
EPA  intends  to  revise  the  monitoring 
requirements  in  the  final  rule  for  the  24 
contaminants  in  this  rulemaking  to 
reflect  requirements  of  the  Standard 
Monitoring  Framework. 

The  effective  date  of  the  NPDWRs  for 
the  24  contaminants  in  this  rulemaking 
is  expected  to  be  in  September,  1993.  If 
EPA  were  to  require  initial  monitoring  in 
the  first  three-year  period  following  this 
effective  date,  initial  monitoring  would 
not  begin  until  January,  1996.  The 
Agency  believes  it  would  to  be  more 
protective  of  public  health  to  require 
monitoring  to  begin  as  of  January  1993 
rather  than  January,  1996.  Therefore,  in 
the  final  rule  for  these  24  contaminants, 
EPA  is  considering  requiring  monitoring 
to  begin  in  the  first  three-year 
compliance  period  [i.e.,  the  initial 
monitoring  period  would  be  from 
January  1, 1993  to  December  31, 1995). 
This  change  would  synchronize  the 
monitoring  schedule  for  the  24 
contaminants  in  this  rule  with  those 
promulgated  for  other  SOCs  and  lOCs  in 
the  January  30, 1991  notice. 

Under  the  July,  1990  proposal, 
monitoring  for  the  contaminants  in  this 
rulemaking  would  have  been  required  to 
be  initiated  no  later  than  September, 
1993  (i.e.,  the  expected  effective  date  of 
this  rulemaking).  EPA  does  not  believe 
that  changing  in  the  initial  monitoring 
schedule  to  begin  January,  1993  instead 
of  September,  1993  will  significantly 
affect  costs.  In  some  cases  systems  will 
not  need  to  conduct  monitoring  until  the 
latter  part  of  the  first  three-year  period, 
rather  than  needing  to  start  monitoring 
immediately  as  of  January,  1993  (see 
discussion  of  the  Standard  Monitoring 
Framework  at  56  FR  3560).  In  addition, 
EPA  believes  there  will  be  a  decrease  in 
costs  due  to  the  effects  of  synchronizing 
the  monitoring  requirements  in  this  rule 
with  those  of  earlier  rules — e.g..  there 
will  be  a  cost  savings  resulting  from  a 
system's  ability  to  evaluate  the  presence 
of  multiple  contaminants  with  the 
analysis  of  a  single  sample,  and  to 
perform  vulnerability  assessments 
covering  multiple  contaminants. 

The  Agency  solicits  comments  on 
these  proposed  changes  to  the 
monitoring  requirements  in  this 
rulemaking. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[  MM  Docket  Na  91-339,  RM-7857] 

Radio  Broadcasting  Services; 
Campt>ell.  NY 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Markey 
Broadcasting  Company  seeking  the 
allotment  of  Channel  270A  to  Campbell, 
New  York,  as  the  community's  first  local 
FM  transmission  service.  Channel  270A 
can  be  allocated  to  Campbell  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  with  a  site  restriction  of 
3.9  kilometers  (2.4  miles]  west  to  avoid 
short-spacings  to  Stations  WECQ-FM. 
Channel  269A.  Geneva.  New  York,  and 
WAVT-FM,  Channel  270B,  Pottsville, 
Pennsylvania,  at  coordinates  42-14-04 
and  77-14-42.  Canadian  concurrence  is 
required  because  Campbell  is  located 
within  320  kilometers  (200  miles]  of  the 
U.S.  Canadian  border. 
DATES:  Comments  must  be  fded  on  or 
before  January  16, 1992,  and  reply 
comments  on  or  before  January  31, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Markey  Broadcasting 
Company,  c/o  Matt  Edwards.  Box  1259, 
Elmira,  New  York  14902  (Consultant  to 
Petitioner). 

FOR  FURTHBI  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202]  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  notice  of 
proposed  rulemaking.  MM  Docket  No. 
91-339.  adopted  November  4. 1991,  and 
released  November  25, 1991. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21i.t  Street.  NW..  Washington.  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Rugw. 

Assistant  Chief.  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-28706  Filed  11-27-91;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  90-322;  RM-71S3.  RM- 
7517J 

Television  Broadcasting  Services; 
Wilmington,  Burgaw,  Laurel  Hill,  and 
Rockingham,  Nortti  Carolina;  Norfolk- 
Portsmouth-Newport  News-Hampton, 
VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule:  Denial. 

summary:  The  Commission  issued  a 
nobce  of  proposed  rule  making  and 
order  to  show  cause,  55  FR  28242.  July 
10, 1990.  in  MM  Docket  No.  90-322,  in 
response  to  a  petition  (RM-7183]  filed 
by  Wilmington  Minority  Broadcasters 
("WMF"),  proposing  that  VHF  television 
Channel  10+  be  allotted  to  Wilmington, 
North  Carolina,  as  its  fourth  local 
commercial  television  service.  The 
Commission  also  proposed  that  the 
licensee  of  Channel  10,  Norfolk- 
Portsmouth-Newport  News-Hampton, 
Virginia,  WAVY  Television.  Inc. 
("WAVY"),  show  cause  why  its  channel 
offset  should  not  be  changed  to 
accommodate  WMB's  proposal.  New 
Horizons  Communications  and  Edward 
Jay  Bolton  ("New  Horizons")  filed  a 
counterproposal  that  Channel  10  be 
allotted  instead  to  Burgaw.  North 
Carolina,  that  Wilmington  be  allotted 
UHF  television  Channel  59,  and  that 
vacant  allotment  Channel  59  at  Laurel 
Hill,  North  Carolina,  be  deleted.  The 
Commission  denied  these  proposals  on 
environmental  grounds.  See  Supplement 
Information,  infra. 

EFFECTIVE  DATE:  January  9. 1992. 
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Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
''^'       Michael  C  Ruger. 
.         Assistant  Chief,  Allocations  Branch.  Policy 

and  Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  91-28706  Filed  11-27-91:  8:45  am] 
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47  CFR  Part  73 

I  MM  Docket  Na  90-322;  mi-71S3,  RM- 
7517] 

Television  Broadcasting  Services; 
Wilmington.  Burgaw,  laurel  tHill,  and 
Roclcingham,  North  Carolina;  Norfolic- 
Portsmouth-Newport  News-Hampton, 
VA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule:  Denial. 

SUMMANY:  The  Commission  issued  a 
notice  of  proposed  rule  making  and 
order  to  show  cause.  55  FR  28242,  July 
10. 1990,  in  MM  Docket  No.  gO-32Z  in 
response  to  a  petition  (RM-7183)  filed 
by  Wilmington  Minority  Broadcasters 
("WMB").  proposing  that  VHF  television 
Channel  10+  be  allotted  to  Wilmington. 
North  Carolina,  as  its  fourth  local 
commercial  television  service.  The 
Commission  also  proposed  that  the 
licensee  of  Channel  10.  Norfolk- 
Portsmouth-Newport  News-Hampton, 
Virginia,  WAVY  Television,  Inc. 
("WAVY"),  show  cause  why  its  channel 
offset  should  not  be  changed  to 
accommodate  WMB's  proposal.  New 
Horizons  Communications  and  Edward 
Jay  Bolton  ("New  Horizons")  filed  a 
counterproposal  that  Channel  10  be 
allotted  instead  to  Burgaw.  North 
Carolina,  that  Wilmington  be  allotted 
UHF  television  Channel  59,  and  that 
vacant  allotment  Channel  59  at  Laurel 
Hill,  North  Carolina,  be  deleted.  The 
Commission  denied  these  proposals  on 
environmental  grounds.  See  Supplement 
Information,  infra. 

EFFECnvi  DATE:  January  9. 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

J.  Bertron  Withers.  Jr..  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-322, 
adopted  November  13, 1991.  and 
released  November  25. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  (202)  452-1422, 1714  21st  Street, 
iNW..  Washington,  DC  20036. 

WMB's  proposal  was  denied  because 
it  failed  to  respond  to  the  Commission's 
request  that  its  comments  include  a 
showing  that  the  very  limited  area  in 
which  a  transmitter  site  could  be 
located  would  meet  with  potential 
environmental  and  Federal  Aviation 
Administration  ("FAA")  concerns.  Also, 
WMB  made  no  attempt  to  rebut 
comments  alleging  that  such  a 
transmitter  site  would  have  serious, 
unresolvable  consequences  for  the 
environment  and  would  require  an 
antenna  tower  with  an  air  hazard 
potential  likely  unacceptable  to  the 
FAA.  The  counterproposal  to  allot 
Channel  10  to  Burgaw  was  denied 
because  of  those  same  environmental 
concerns,  and  the  proposed  allotments 
of  Channel  59  to  Wilmington  and  of 
Channel  68  to  Hamlet,  North  Carolina, 
were  dismissed  because  they  were  not 
in  confiict  with  the  proposal  in  the 
original  Notice. 

Federal  Communicatioos  Commission. 

Andrew ).  Rliodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  91-28702  Filed  ll-27-«l;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  91-340,  RM-7S51] 

Radio  Broadcasting  Services; 
Harbeck-Fruitdate,  OR 

AQCNCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

8UMNURY:  The  Commission  requests 
comments  on  a  petition  filed  by  Grants 
Pass  Broadcasting  Corporation  seeking 
the  substitution  of  Channel  252C2  for 
Channel  252A  at  Harbeck-Fruitdale. 
Oregon,  and  the  modification  of  Station 
KAJO-FMs  construction  permit  to 
specify  operation  on  the  higher  class 


channel.  Channel  252C2  can  be  allotted 
to  Harbeck-Fruitdale  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  the 
transmitter  site  specified  in  Station 
KAJO-FM's  outstanding  construction 
permit,  a  coordinates  North  Latitude  42- 
22-56  and  West  Longitude  123-16-29.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  252C2  at  Harbeck-Fruitdale 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  January  16, 1991,  and  reply 
comments  on  or  before  January  31. 1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Carl  W.  Wilson,  Grants  Pass 
Broadcasting  Corporation,  P.O.  Box  230, 
Grants  Pass.  Oregon  97526  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-340  adopted  November  7. 1991.  and 
released  November  25, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Dowmtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street. 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Member  of  the  public  should  note  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204  (b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Federal  Communications  Commission. 
Michael  C  Ruger,  « 

Assistant  Chief  Allocations  Branch  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc  91-28707  Filed  11-27-91:  8:45  em) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WiidIHe  Service 
50  CFR  Part  17 
RIN  1018-ABM 

Endangered  and  Threatened  WMdHfe 
and  Plants;  Proposed  Threaterted 
Status  for  the  Plant  Thetypteris  piiosa 
var.  alabamensis  (Alabanui  streak* 
sorus  fern) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTMNC  Proposed  rule. 

summary:  The  Service  proposes  to  list  a 
plant,  Thelypteris  piiosa  var. 
alabamensis  (Alabama  streak-sorus 
fern),  as  a  threatened  species  under  the 
authority  contained  in  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended. 
Thelypteris  piiosa  var.  alabamensis  is 
currently  believed  to  be  limited  to  a  3.25 
mile  stretch  along  the  Sipsey  Fork,  a 
tributary  of  the  Black  Warrior  River  in 
Winston  County.  Alabama.  In  this  area. 
15  separate  localities  have  been 
documented.  This  species  is  extremely 
vulnerable  due  to  its  limited 
distribution.  Populations  have  been 
impacted  or  are  potentially  threatened 
by  impoundments,  bridge  construction, 
vandalism  and  incidental  damage  from 
recreational  use  of  habitats,  and 
timbering  of  forest  upslope.  This 
proposed  rule,  if  made  final,  will  extend 
the  Act's  protection  to  Thelypteris 
piiosa  var.  alabamensis.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposed  rule. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  30, 
1992.  Public  hearing  requests  must  be 
received  by  January  13, 1992. 
ADDRESSES:  Conunents  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
6578  Dogwood  View  Parkway.  Suite  A. 
Jackson,  Mississippi  39213.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gary  Norquist  at  the  above  address  or 
telephone  (601/965-4900  or  FTS  490- 
4900). 
SUPPLEMENTARY  INFORMATION: 

Background 

Thelypteris  piiosa  var.  alabamensis  is 
a  small,  evergreen  fern  with  linear- 
lanceolate  fronds  10  to  20  centimeters 
(cm)  (4  to  8  inches)  long.  The  fronds 
appear  clustered,  arising  from  short. 
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slender  rhizomes  covered  with  reddish- 
brown  scales.  The  stipe  portion  of  the 
frond  ("petiole")  is  slender,  erect  to 
ascending.  1  to  3  cm  (0.4  to  1  inch)  long, 
and  covered  with  long  hairs-  The  blade 
is  typically  3  to  10  cm  (1  to  4  inches) 
long,  1.5  to  3  cm  (0.5  to  1  inch)  broad, 
and  divided  once  into  many  ovate  to 
suborbicular  leaf  segments  (pinnae).  The 
sori  (groups  of  spore-producing 
reproductive  structures)  occur  on  the 
underside  of  the  blades  and  are  linear  in 
shape.  This  is  the  only  southeastern 
species  of  Thelypteris  which  lacks 
indusia  (thin  membrane  that  covers  the 
sori)  (Krai  1983.  Mickel  1989). 

This  species  was  first  described  by 
Crawford  (1951)  based  on  material  that 
he  and  A.M.  Harvill  collected  in  1949 
along  the  Sipsey  Fork  of  the  Black 
Warrior  River  (Winston  County, 
Alabama).  Two  specimens  from  the 
Mexican  States  of  Chihuahua  and 
Sonora  were  cited  in  Crawford's 
description  as  belonging  to  this  variety. 
These  specimens,  and  other  Thelypteris 
pilosa  specimens  from  Mexico,  have 
been  recently  examined  by  Mickel 
(1989)  and  Alan  Smith  [Thelypteris 
authority.  University  of  California  at 
Berkley,  pers.  comm.  1990).  They 
concluded  that  the  Alabama  plants  are 
distinct  (at  least  at  the  varietal  level) 
from  the  Mexican  material,  including 
those  specimens  from  Chihuahua  and 
Sonora,  cited  in  the  original  description 
by  Crawford  (1951).  Thelypteris  pilosa 
var.  alobamensis  differs  from  the  other 
varieties  of  Thelypteris  pilosa  (all 
restricted  to  Mexico)  by  its  overall 
smaller  size,  narrower  blades,  rounded 
(versus  acuminate)  pinna  and  pinna  lobe 
tips,  and  the  frequent  free  lobe  at  the 
base  of  the  basal  pinnae  (Lellinger  1985, 
Mickel  1989).  Studies  are  currently 
underway  to  determine  if  these 
differences  warrant  elevating 
Thelypteris  pilosa  var.  alobamensis  to 
the  species  level  (Mickel  1989). 
In  1960.  the  type  locality  was 
destroyed  by  bridge  construction  and 
subsequent  flooding  in  association  with 
the  completion  of  Lewis  Smith  Dam. 
located  several  miles  downstream.  The 
species  was  presumed  to  be  extinct 
(Dean  1969)  until  1972.  when  Alabama 
naturalist  L  Smith  rediscovered  it 
approximately  eight  miles  upstream 
(Short  and  Freeman  1978).  Additional 
colonies  were  located  in  this  general 
area  in  1975  and  1976  by  Short  and 
Freeman  (1978).  Surveys  to  locate 
additional  populations  and  delineate  its 
range  along  the  Sipsey  Fork  were 
conducted  by  the  Alabama  Natural 
Heritage  Program  in  1990  (Gunn  1991). 
Currently,  the  species'  known  range  is 
conflned  to  an  approximately  3.25  mile 


stretch  along  the  Sipsey  Fork,  a  tributary 
of  the  Black  Warrior  River  in  Winston 
County.  Alabama.  In  this  area,  the 
Heritage  Program  has  documented  15 
localities.  Approximately  50  percent  of 
the  sites  support  small  populations  (a 
dozen  or  fewer  plants);  three  have 
moderate  populations  (20  to  75  plants); 
three  have  large  populations  (several 
hundred);  and  two  have  extensive 
populations  (ca.  1,500  and  6,000)  (Gunn 
1991).  A  mi  J-1970's  report  of  this  species 
along  the  Sipsey  Fork  near  the  Lawrence 
and  Winston  County  line  (Short  and 
Freeman  1978)  has  not  been  relocated, 
despite  repeated  attempts  (Gunn  1991). 
Thelypteris  pilosa  var.  alobamensis 
takes  root  in  crevices  or  on  rough  rock 
surfaces  of  Pottsville  sandstone  along 
the  Sipsey  Fork  (Gunn  1991).  Plants 
typically  occur  on  "ceilings"  of 
sandstone  overhangs  (rockhouses).  on 
ledges  beneath  overhangs,  and  on 
exposed  cliff  faces.  These  bluffs  and 
overhangs  are  usually  directly  above  the 
stream;  however,  some  are  located  a 
short  distance  away  from  the  river. 
Locations  vary  in  slope  aspect  and 
shade  coverage,  from  completely  shaded 
to  partially  sunny  on  exposed  bluff 
faces.  The  sites  are  kept  moist  by 
natural  water  seepage  over  the 
sandstone  from  up-slope  runoff.  Water 
vapor  from  the  stream  increases  the 
humidity  for  those  sites  directly  above 
the  water  or  nearby.  Thelypteris  pilosa 
var.  alobamensis  grows  among  various 
bryophytes  and  is  often  associated  with 
climbing  hydrangea  [Decumaria 
barbara],  Tholictrum  clavatum. 
Heuchera  parvi flora,  and  the  ferns 
Osmunda  cinnamomea,  O.  regalis,  and 
most  notably,  the  Appalachian  bristle 
fern  [Trichomanes  boschianum). 
Surrounding  forest  is  of  the  hemlock- 
hardwood  type  and  includes  various 
cove-type  hardwoods  (Gunn  1991.  Krai 
1983). 

All  sites  are  within  the  boundaries  of 
the  Bankhead  National  Forest  and  the 
majority  occur  on  U.S.  Forest  Service 
land.  Several  localities  are  on  private 
inholdings. 

Federal  actions  involving  Thelypteris 
pilosa  var.  alobamensis  began  with 
Section  12  of  the  Endangered  Species 
Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
desiganted  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9. 1975.  On  July  1. 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  petition  within  the  context 


of  section  4(c)(2).  now  section  4(b)(3)(A). 
of  the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants.  On 
June  16. 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  Section 
4  of  the  Act.  Thelypteris  pilosa  var. 
alobamensis  was  included  in  the 
Smithsonian  petition  and  the  1976 
proposal.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1976  Federal 
Register  publication  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  In  the  December  10. 1979.  Federal 
Register  (44  FR  70796).  the  Service 
published  a  notice  of  withdrawal  of  the 
June  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 
Thelypteris  pilosa  var.  alobamensis  was 
included  as  a  category  2  species  in  a 
revised  list  of  plants  under  review  for 
threatened  or  endangered  classification 
published  in  the  December  15. 1980. 
Federal  Register  (45  FR  82480).  This 
species  was  maintained  in  category  2  in 
the  Service's  updated  plant  notices  of 
September  27. 1985  (50  FR  39526)  and 
February  21. 1990  (55  FR  6184).  Category 
2  species  are  those  for  which  listing  as 
endangered  or  threatened  species  may 
be  warranted  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  a  proposed  rule.  The 
Service  funded  a  survey  in  1990  to 
determine  the  status  of  this  species  in 
Alabama.  Additional  water  courses 
were  surveyed;  however,  no  populations 
were  located  outside  an  approximately  3 
mile  segment  of  the  Sipsey  Fork  (Black 
Warrior  River).  A  final  report  was 
received  and  approved  by  the  Service  in 
the  spring  of  1991.  This  report  (Gunn 
1991)  and  other  information  support  the 
proposed  listing.  The  data  demonstrate 
a  hmited  distribution  and  potential 
threats  to  the  species. 

Section  4(b)(3)  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982  be  treated  as  having  been  newly 
submitted  on  that  data.  This  was  the 
case  for  Thelypteris  pilosa  var. 
alobamensis  because  of  the  acceptance 
of  the  1975  Smithsonian  report  as  a 
petition.  In  October  of  1983.  and 
succeeding  years,  the  Service  found  that 
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of  section  4(c)(2),  now  section  4(b)(3)(A), 
of  the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants.  On 
June  16, 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  Section 
4  of  the  Act.  Tbelypteris  pilosa  var. 
alabamensis  was  included  in  the 
Smithsonian  petition  and  the  1976 
proposal.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1976  Federal 
Register  publication  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  In  the  December  10, 1979,  Federal 
Register  (44  FR  70796).  the  Service 
published  a  notice  of  withdrawal  of  the 
June  16. 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 
Tbelypteris  pilosa  var.  alabamensis  was 
included  as  a  category  2  species  in  a 
revised  list  of  plants  under  review  for 
threatened  or  endangered  classification 
published  in  the  December  15, 1980. 
Federal  Register  (45  FR  82480).  This 
species  was  maintained  in  category  2  in 
the  Service's  updated  plant  notices  of 
September  27. 1985  (50  FR  39526)  and 
February  21, 1990  (55  FR  6184).  Category 
2  species  are  those  for  which  listing  as 
endangered  or  threatened  species  may 
be  warranted  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  a  proposed  rule.  The 
Service  funded  a  survey  in  1990  to 
determine  the  status  of  this  species  in 
Alabama.  Additional  water  courses 
were  surveyed;  however,  no  populations 
were  located  outside  an  approximately  3 
mile  segment  of  the  Sipsey  Fork  (Black 
Warrior  River).  A  final  report  was 
received  and  approved  by  the  Service  in 
the  spring  of  1991.  This  report  (Gunn 
1991)  and  other  information  support  the 
proposed  listing.  The  data  demonstrate 
a  limited  distribution  and  potential 
threats  to  the  species. 

Section  4(b)(3)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982  be  treated  as  having  been  newly 
submitted  on  that  data.  This  was  the 
case  for  Tbelypteris  pilosa  var. 
alabamensis  because  of  the  acceptance 
of  the  1975  Smithsonian  report  as  a 
petition.  In  October  of  1983.  and 
succeeding  years,  the  Service  found  that 
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the  petitioned  listing  of  Tbelypteris 
pilosa  var.  alabamensis  was  warranted, 
but  that  listing  this  species  was 
precluded  due  to  other  higher  priority 
listing  actions  and  additional  data  were 
being  gathered.  Publication  of  the 
present  proposal  constitutes  the  final  1- 
year  finding  that  is  required. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Tbelypteris  pilosa  var. 
alabamensis  (Mart  &  Gal.)  Crawford 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range. 

The  type  locality,  which  is 
approximately  five  miles  downstream  of 
extant  populations,  was  destroyed  in 
1960.  The  cliffs,  where  the  plants  grew, 
were  leveled  when  a  new  bridge  was 
constructed.  The  area  was  subsequently 
flooded  with  the  completion  of  Lewis 
Smith  Dam  several  miles  downstream 
(Short  and  Freeman  1978,  Burks  in  litt.). 
The  impoundment  inundated  suitable 
habitat,  and  perhaps  plants,  upstream 
and  downstream  of  the  type  locality 
(Gunn  1991).  Currently,  plants  are 
located  on  both  sides  of  a  highway 
bridge  over  the  Sipsey  Fork  (upstream  of 
the  reservoir's  influence).  Mants  may 
have  been  destroyed  by  this  bridge 
construction  (Gunn  1991).  Future  road  or 
dam  construction  along  the  upper  reach 
of  the  Sipsey  Fork  poses  a  potential 
threat  to  extant  populations. 

Logging  of  woodlands  above  the 
occupied  sites  could  adversely  affect  the 
microhabitat  needed  by  the  fern.  As 
noted  in  the  "Background"  section,  the 
species  is  dependent  on  up-slope  runo^ 
and  seepage  to  maintain  the  substrate 
moisture.  Heavy  timbering  or  clear- 
cuttirig  could  alter  the  area's  hydrology 
by  interrupting  this  natural  seepage. 
Additionally,  the  loss  of  the  canopy 
would  increase  ambient  light  and  lower 
the  humidity.  These  effects  would 
dehydrate  the  habitat  and  could  be 
detrimental  (Gunn  1991.  Krai  1983, 
Currie  in  litt.]. 

Overhangs  or  rockhouses  are  habitat 
for  about  50  percent  of  the  known 
populations  of  Tbelypteris  pilosa  var. 
alabamensis.  These  areas  are 


frequented  by  hikers,  fishermen,  and 
campers  and  are  subject  to  vandalism. 
Two  of  the  larger  populations  occur  in 
rockhouses  which  are  often  used  by 
humans,  as  evidenced  by  numerous 
footprints,  abundant  htter.  and  old 
campfires.  Intentional  or  incidental 
damage  caused  by  hikers  and  campers, 
in  addition  to  the  heat  and  smoke  from 
campfires,  threatens  these  populations 
(Gunn  1991). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

This  species  is  not  known  to  be  in 
commercial  trade.  Over-collecting  for 
any  purpose  would  adversely  impact 
this  species  due  to  its  rarity  and  the 
small  number  of  individuals  at  several 
sites.  The  fern's  hmited  distribution 
makes  it  vulnerable  to  collectors  and 
vandals. 

C.  Disease  ofPredation 

No  species  specific  diseases  or 
predators  have  been  identified. 
However,  as  in  Factor  B,  disease  or 
predation  could  have  a  serious  adverse 
impact  on  the  small  and  fragmented 
populations. 

D.  Tbe  Inadequacy  of  Existing 
Regulatory  Mecbanisms 

This  species  is  considered  endangered 
by  the  Alabama  Natural  Heritage 
Program  (Gunn  pers.  comm.  1991)  but 
receives  no  protection  from  State 
legislation.  All  sites  are  located  along 
the  portion  of  the  Sipsey  Fork  of  the 
Black  Warrior  River  that  has  been 
assigned  "Wild  and  Scenic  River"  status 
by  1988  Federal  legislation.  Those  sites 
on  Forest  Service  land  are  designated 
"recreational  status"  which  requires 
certain  management  actions  by  Federal 
landholders.  The  managing  agency  must 
develop  management  plans  for  the  wild 
and  scenic  corridor,  including 
management  recommendations  for 
Tbelypteris  pilosa  var.  alabamensis, 
which  is  identified  as  a  sensitive  species 
for  Bankhead  National  Forest  (BNF). 
Currently,  no  management  plan  or 
recommended  action,  for  either  the  river 
or  the  fern,  has  been  developed  by  the 
U.S.  Forest  Service  (Gunn  1991).  As  a 
result,  no  formal  protection  is  afforded 
to  sites  on  B.NF.  Four  (possibly  six)  of 
the  sites  are  on  private  property  where 
there  is  no  protection. 

E.  Otber  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  greatest  threat  to  this  species  is 
its  extreme  vulnerability  due  to  its  range 
and  small  number  of  plants  at  many  of 
the  sites  (see  "Background").  A  single 
natural  or  anthropogenic  disturbance 


could  seriously  reduce  the  population 
size  and  affect  the  species'  viability. 
Catastrophic  flooding,  through  the 
narrow  gorge,  could  possibly  scour  all 
the  occupied  sites  to  such  a  degree  that 
the  size  of  the  population  is  significantly 
reduced.  Sites  near  the  wafer  have  few 
individuals  (one  to  three  plants), 
probably  because  of  scouring  from 
seasonal  (as  opposed  to  catastrophic] 
flooding.  Severe  drought  would  decrease 
the  substrate  moisture  and  be 
detrimental  to  this  species.  A  local 
drought  in  1990  appeared  to  kill 
individual  plants  at  several  localities 
(Gunn  1991). 

As  a  natural  erosiona!  process, 
sandstone  overhangs  and  bluffs 
periodically  erode  small  and  large 
sections.  A  site  could  be  completely 
eliminated  (including  one  with  a  large 
number  of  plants)  if  one  such  incident 
occurred  (Gunn  1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  conimercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Tbelypteris 
pilosa  var.  alabamensis  as  threatened. 
Threatened  status  seems  appropriate 
since  this  species  is  not  in  imminent 
danger  of  extinction.  However,  this 
species  is  extremely  vxilnerable  due  to 
its  restricted  range  and  is  hkely  to 
become  endangered  in  the  foreseeable 
future  if  protective  measures  are  not 
taken.  Criti(9al  habitat  is  not  being 
designated  for  reasons  discussed  in  the 
following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species. 
Publication  of  critical  habitat  maps 
would  increase  public  interest  and 
possibly  lead  to  additional  threats  to 
this  species  &om  collecting  and 
vandalism.  This  species  occurs  at  a 
limited  number  of  sites  and  several  are 
easily  accessible  and  frequented  by 
hikers  and  campers.  Taking  is  an 
activity  difficult  to  enforce  against  and 
only  regulated  by  the  Act  with  respect 
to  plants  in  cases  of  (1)  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  kno«ving 
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violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  and  local  newspapers  would 
make  Thelypteris  pilosa  var. 
olabamensis  more  vulnerable  and 
increase  enforcement  problems.  The 
principal  parties  involved,  including 
State/Federal  agencies,  have  been 
notified  of  the  location  and  importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Therefore,  it  would  not  now 
be  prudent  to  determine  critical  habitat 
for  Thelypteris  pilosa  var.  olabamensis. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

All  sites  are  located  within  the 
boundary  for  the  Bankhead  National 
Forest  and  the  majority  of  the  sites  are 


on  U.S.  Forest  Service  lands.  The 
Environmental  Protection  Agency  would 
consider  this  species  relative  to 
pesticide  (herbicide)  registration. 
Currently,  no  activities  to  be  authorized, 
funded,  or  carried  out  by  Federal 
agencies  are  known  to  exist  that  would 
affect  Thelypteris  pilosa  var. 
olabamensis. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  40  CFR  17.71.  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L.  100-478)  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Section  4(d)  of  the 
Act  allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  The  protection  may  apply  to 
threatened  plants  once  revised 
regulations  are  promulgated.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  and  endangered  species 
under  certain  circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 
Room  432,  Arlington.  Virginia  22203 
(703/358-2104). 

Public  Conunents  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 


proposed  rule  are  hereby  solicited. 
Comments  particulariy  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act 

(e)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to 
Complex  Field  Supervisor  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED! 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  {  17.12(h) 
by  adding,  in  alphabetical  order  the 
family  Thelypteridaceae,  and  the 
following  entry,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§17.12    Endang«r*d  and  ttvvatMMd 


(h)  *  •  * 


Species 


Scientific  name 


Cofiwnon  fiww 


Historic  range 


Sta- 
tu* 


Whan 


^     Spa- 
c«l       dal 

tai 


Ttfetypteridaceae — Marsh  tern  family: 

•  »  •  ■ 

Thelypteris  pilosa  var  alabamensis  ( -  Leptogramma    Alabama  straak-sonis  fam.. 
priosa  var  alat>amensis). 


U.S.A.  (AL) T. 


NA       NA 


Dated:  October  24, 1991. 
|FR  Doc.  91-28657  Filed  11-27-91:  8:45  am) 

BILLING  CODE  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

(Docket  No.  911175-1275] 

RIN  064S-AE24 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  issues  this  proposed  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  The  rule  would  prohibit  longline 
fishing  within  75  nautical  miles  (nm)  of 
the  islands  of  Oahu,  Kauai,  Niihau,  and 
Kaula,  and  within  50  nm  of  the  islands 
of  Hawaii,  Maui,  Kahoolawe,  Lanai,  and 
Molokai.  A  longline  closure  also  is 
proposed  to  be  implemented  around 
Guam  extending  up  to  50  nm. 
Framework  procedures  would  permit 
adjusting  the  size  of  the  areas  as  needed 
and  provide  exemptions  to  vessel 
owners  suffering  economic  hardship. 
This  action  is  necessary  to  minimize 
gear  conflicts  between  longliners  and 
troU/handliners  in  the  pelagic  fisheries. 


DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January  9. 

1992. 

ADDRESSES:  Copies  of  Amendment  5. 
and  the  environmental  assessment,  may 
be  obtained  from  the  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  suite  1405,  Honolulu,  HI 
96813.  Send  comments  on  the  proposed 
rule  and  plan  amendment  to  E.C. 
Fullerton,  Director,  Southwest  Region. 
NMFS.  300  South  Ferry  Street.  Terminal 
Island,  CA  90731. 

Send  comments  on  the  collection  of 
information  to  the  Director.  Southwest 
Region,  NMFS  (see  above),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  attn:  Paperwork  Reduction 
Project:  0648-0214,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner.  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
Terminal  Island,  California  (213)  514- 
6660;  or  Alvin  Katekaru,  Pacific  Area 
Office,  Southwest  Region.  NMFS. 
Honolulu.  Hawaii  (808)  955-6831. 

SUPPLEMENTARY  INFORMATION:  From 
1987  through  1990,  the  longline  fleet  in 
Hawaii  tripled  from  approximately  45 
vessels  to  150  vessels,  while  the 
commercial  troll/handline  fleet 
increased  from  2,232  vessels  to  2409 
vessels.  In  August  1989,  conflicts 
between  longliners,  many  of  which  had 
arrived  from  the  Gulf  of  Mexico,  and 
troll/handline  fishermen  became 
serious.  Some  of  the  interactions,  which 
first  occurred  off  Waianae,  Oahu.  led  to 


physical  confrontations  and  destruction 
of  gear.  State  officials  met  with 
charterboat.  small  boat  troll,  and 
longline  fishermen,  and  reached  a 
voluntary  informal  agreement  whereby 
longline  fishermen  would  stay  at  least 
20  nm  from  shore. 

Not  all  longliners  adhered  to  the     » 
agreement  and  conflicts  escalated, 
particularly  around  the  islands  of  Oahu. 
Kauai,  and  Maui  as  the  longline  fleet 
grew.  Tensions  continued  to  mount 
throughout  1990,  and  the  Western 
Pacific  Fishery  Management  Council 
(Council)  was  concerned  that  continued 
gear  conflicts  might  lead  to  violent 
confrontations.  In  December  1990.  the 
Council  decided  to  request  emergency 
action  to  impose  a  moratorium  on  new 
entry  into  the  longline  fishery  to  halt 
growth  and  provide  a  period  of  stability 
during  which  data  could  be  collected  to 
analyze  the  impact  of  the  longline 
fishery  on  the  stocks.  The  emergency 
rule  was  approved  (56  FR  14866,  April 
12. 1991)  and  modified  (56  FR  28718.  June 
24. 1991,  and  56  FR  37300,  August  6, 
1991),  and  Amendment  4  to  the  FMP  was 
subsequently  submitted  and  approved  to 
extend  the  moratorium  for  2.5  years  (56 
FR  51849.  October  16, 1991). 

Analysis  of  existing  information  with 
respect  to  the  potential  adverse  impacts 
of  the  longline  fishery  on  the  catch  per 
unit  of  effort  and  markets  of  troll/ 
handline  pelagic  fishermen  are 
inconclusive.  State  of  Hawaii  catch 
report  data  are  only  available  through 
June  1990.  Since  that  time,  the  longline 
fleet  has  increased  from  100  vessels  to 
150  vessels.  During  1990.  the  longline 
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harvest  of  blue  marlin  increased  7 
percent  while  commercial  troll  landings 
decreased  by  42  percent.  Recently 
compiled  Oahu  troll/handline  monthly 
catch-per-thp  information  available 
from  the  NMFS  market  sampling 
program  shows  that  the  season  peak, 
which  occurred  in  August  and 
September  during  1987-89,  did  not  occur 
in  1990.  with  catch  rates  remaining 
relatively  stable  at  25-40  pounds  (11.3- 
18.1  kilograms)  per  trip  throughout  the 
year.  Analysis  of  similar  trends  in  the 
Atlantic  fishery  have  shown  a  strong 
inverse  correlation  between  longline 
har\'ests  and  recreational  catch  rates. 
Gaining  a  better  understanding  of  the 
interaction  between  sectors  of  the 
fishery  is  one  of  the  objectives  of  the 
data  collection  and  analysis  plan 
underway  during  the  3-year  moratorium. 

The  moratorium  does  not  resolve  the 
existing  conflict  and  public  safety 
problems.  After  examining  available 
data,  hearing  recommendations  of  a 
Council  task  force,  and  taking  public 
comments,  the  Council  concluded  that 
75-nm  closures  around  the  islands  of 
Oahu,  Kauai.  Niihau.  and  Kaula.  and  50 
nm  closures  £iround  the  islands  of 
Hawaii.  Maui,  Kahoolawe,  Lanai.  and 
Molokai  were  warranted.  The  closures 
were  implemented  by  emergency  rule 
(56  FR  28116,  June  19, 1991)  and 
subsequently  extended  for  a  second  90- 
day  period  (56  FR  47701.  September  20, 
1991).  The  background  for  imposing  the 
closures  is  contained  in  the  cited 
publications  and  will  not  be  repeated 
here. 

The  Council  proposed  that  the 
emergency  rule  be  modified  by  a 
separate  action  that  establishes  a 
method  by  which  persons  with  a  long 
history  of  dependence  on  longline 
fishing  in  the  closed  areas  are  permitted 
to  keep  fishing  in  those  areas.  These 
vessel  owners  and  operators  are 
suffering  financial  hardship  as  a  result 
of  the  area  closures,  as  they  lack  the 
capability  and/or  the  experience  to 
maintain  sufficient  catches  beyond  the 
closed  areas.  Also,  they  were  not 
responsible  for  the  conflicts  that  led  to 
the  closures. 

In  an  effort  to  mitigate  these  economic 
hardships  while  minimizing  gear 
conflicts,  the  Council  requested  that 
exemptions  be  awarded  to  limited  entry 
permit  holders  who  can  docimient  that: 
(1)  Before  1970,  they  were  the  owner  or 
operator  of  a  vessel  when  that  vessel 
landed  management  imit  species  taken 
on  longline  gear  in  an  area  that  is  now 
within  the  longline  fishing  prohibited^ 
area:  (2)  in  at  least  5  calendar  years 
since  1969,  they  were  the  owner  or 
operator  of  a  vessel  that  landed 


management  iHiit  species  taken  on 
longline  gear  in  an  area  that  is  now 
within  the  longline  fishing  prohibited 
area:  and  (3)  in  any  one  of  the  5 
calendar  years,  was  the  owner  or 
operator  of  a  vessel  that  harvested  at 
least  80  percent  of  its  total  landings,  by 
weight,  of  longline-caught  management 
unit  species  in  an  area  that  is  now  in  the 
longline  fishing  prohibited  area.  This 
emergency  action  has  been  submitted  by 
the  council,  approved  by  the  Secretary, 
and  became  effective  November  21. 
1991. 

When  the  Council  decided  to 
recommend  the  emergency  action,  it 
also  began  development  of  Amendment 
5.  which  incorporates  the  Hawaii  area 
closures  into  the  FMP.  Amendment  5 
adopts  the  closures  coiitained  in  the 
emergency  rule,  with  the  following 
additional  measures. 

Amendment  5  establishes  an 
exemptions  system  identical  to  the 
emergency  action  and  provides  a 
procedure  for  reviewing  modifications  to 
the  system.  An  advisory  panel  of  the 
Council,  the  Pelagics  Review  Board, 
recommends  to  the  Council  whether  the 
exemption  system  should  continue  and. 
if  appropriate,  may  recommend 
additional  criteria  based  on  factors 
other  than  historical  participation  and 
dependence,  such  as  size  and  mobility 
of  a  vessel. 

The  domestic  pelagic  fishery  in  Guam 
has  been  primarily  small  boat  troll 
fishery.  There  has  been  a  steady 
increase  in  the  number  of  troll  vessels 
over  the  past  11  years,  with  current 
estimates  of  at  least  350  vessels,  three 
times  that  in  1980.  The  most  rapid 
growth  has  been  in  the  charterboat  fleet, 
which  has  more  than  doubled  in  the  last 
few  years.  A  substantial  portion  of  the 
Guam-based  fishery  occurs  at  offshore 
banks  about  40  nm  south  of  Guam. 

There  has  been  very  little  domestic 
longline  fishing  based  in  Guam.  One 
vessel  has  fished  sporadically  since  1989 
and  another  vessel  fished  during  1991. 
Recently,  three  other  vessels,  originally 
from  the  Gulf  of  Mexico,  have  arrived  in 
Guam.  There  are  reports  that  other 
vessels  are  currently  en  route.  With 
increased  longline  effort,  gear  conflicts 
such  as  have  occurred  in  Hawaii  have  a 
high  probabiUty  of  occurring  unless 
preventative  action  is  taken;  therefore,  a 
closure  extending  up  to  50  nm  around 
Guam  and  its  offshore  banks  is  also 
proposed.  After  discussions  between  the 
Council  and  the  Southwest  Region 
NMFS  Enforcement  Office,  it  was 
determined  that  a  coordinate  system, 
rather  than  a  50-nm  radius,  should  be 
used  to  provide  a  measure  of 
enforceability  that  a  radius  would  not 


afford.  This  closed  area,  which  extends 
up  to  50  nm  around  Guam,  could  be 
modified  by  the  framework  procedure 
based  upon  certain  criteria. 

Amendment  5  proposes  a  framework 
procedure  by  which  the  Council  and 
NMFS  may  adjust  the  boundaries  of  the 
Hawaii  of  Guam  longline  fishing 
prohibited  areas  through  rulemaking. 

Classification 

Section  304{a)(l){D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Regional  Fishery  Management  Council 
within  15  days  of  the  receipt  of  an 
amendment  and  proposed  regulations. 
At  this  time,  the  Secretary  has  not 
determined  whether  Amendment  5  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
emergency  interim  rule  that  established 
area  closures  around  the  Main 
Hawaiian  Islands.  The  EA  concluded 
that  there  would  be  no  significant  effect 
on  the  marine  or  human  environment 
and  was  the  basis  for  a  Finding  of  No 
Significant  Impact.  A  supplemental  EA 
has  been  prepared  for  Amendment  5 
and  copies  can  be  obtained  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries  has  initially  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  present 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses.  The  displacement  of  a 
portion  of  the  longline  effort  to  outside 
the  protected  species  zone  is  not 
expected  to  have  a  significant  economic 
effect,  because  the  harvest  can  be 
anticipated  to  be  recovered  outside  the 
area.  The  proposed  rule  also  contains  a 
framework  procedure  that  could  provide 
exemptions  to  those  small  vessels  that 
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afford.  This  closed  area,  which  extends 
up  to  50  nm  around  Guam,  could  be 
modified  by  the  framework  procedure 
based  upon  certain  criteria. 

Amendment  5  proposes  a  framework 
procedure  by  which  the  Council  and 
NMFS  may  adjust  the  boundaries  of  the 
Hawaii  of  Guam  longline  fishing 
prohibited  areas  through  rulemaking. 

Classification 

Section  304{a)(l){D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Regional  Fishery  Management  Council 
within  15  days  of  the  receipt  of  an 
amendment  and  proposed  regulations. 
At  this  time,  the  Secretary  has  not 
determined  whether  Amendment  5  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  appUcable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
emergency  interim  rule  that  established 
area  closures  around  the  Main 
Hawaiian  Islands.  The  EA  concluded 
that  there  would  be  no  significant  effect 
on  the  marine  or  human  environment 
and  was  the  basis  for  a  Finding  of  No 
Significant  Impact.  A  supplemental  EA 
has  been  prepared  for  Amendment  5 
and  copies  can  be  obtained  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries  has  initially  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  present 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses.  The  displacement  of  a 
portion  of  the  longline  effort  to  outside 
the  protected  species  zone  is  not 
expected  to  have  a  significant  economic 
effect,  because  the  harvest  can  be 
anticipated  to  be  recovered  outside  the 
area.  The  proposed  rule  also  contains  a 
framework  procedure  that  could  provide 
exemptions  to  those  small  vessels  that 
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might  suffer  undue  financial  hardship 
from  the  area  closures. 

Section  685.25  of  this  rule  contains  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
that  has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  Control  Number  0648-0214.  The 
estimated  information  collection  burden 
is  4  hours  per  exemption  application  to 
compile  the  necessary  information  and 
submit  it  to  NMFS.  Send  comments  on 
the  reporting  burden  estimate  or  any 
other  aspect  of  the  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Regional 
Director  and  to  OMB  (see  ADDRESSES). 

The  Council  has  determined  that  the 
proposed  action  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  the  State  of  Hawaii  and  the 
Territory  of  Guam.  Letters  requesting 
concurrence  with  this  determination 
have  been  forwarded  to  the  appropriate 
State  agencies. 

With  implementation  of  this  rule,  the 
longline  fisheries  around  Hawaii  and 
Guam  are  not  likely  to  affect  adversely 
any  species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act,  or  the  critical  habitat  of 
those  species  and  would  not  violate 
provisions  of  the  Marine  Mammal 
Protection  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
Recordkeeping  requirements. 

Dated:  November  22, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  685  is  proposed 
to  be  amended  as  follows: 

PART  685— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  685.2,  the  existing  definition  for 
"Main  Hawaiian  Islands"  is  revised,  and 
new  definitions  for  "Guam  longline 
fishing  prohibited  area"  and  "Hawaii 
longline  fishing  prohibited  area"  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

S  685.2    Definitions. 


Guam  longline  fishing  prohibited  area 
means  the  waters  around  Guam 
bounded  by  straight  lines  connecting  the 
following  coordinates  in  the  order  listed: 

1. 14°  25'  00"  N.  144°  00'  "  E 
2. 14°  00'  '  N.  143'  38'  00"  E 

3  13°  41'  00"  N.  143°  33'  30"  E 

4  13°  00"  "  N,  143°  25'  30"  E 

5  12*  20'  00"  N,  143°  37'  00"  E 
6. 11°  40"  00"  N.  144°  09'  00"  E 
7. 12°  OC  "  N.  145°  00'  "  E 

8. 13°  Off"  N,  145°  42' 00"  E 
9. 13°  27'  00"  N.  145°  51'  00"  E 

•  *  *  *  • 

Hawaii  longline  fishing  prohibited 
area  means  the  water  within  75  nm  of 
the  Islands  of  Oahu,  Kauai.  Niihau,  and 
Kaula,  and  the  waters  within  50  nm  of 
the  islands  of  Hawaii,  Maui,  Kahoolawe, 
Lanai,  and  Molokai,  as  measured  from 
the  baseline  from  which  the  seaward 
boundary  of  the  State  of  Hawaii  is 
defined. 
***** 

Main  Hawaiian  Islands  means  the 
EEZ  of  the  Hawaiian  Islands 
Archipelago  lying  to  the  east  of  161° 
West  longitude. 
***** 

3.  In  §  685.5.  paragraph  (u)  is  removed 
and  a  new  paragraph  (t)  is  added,  to 
read  as  follows: 

§685.5    Protiibitions. 

•  *  *  «  * 

(t)  Fish  with  longline  gear  within  the 
Guam  longline  fishing  prohibited  area  or 
the  Hawaii  longline  fishing  prohibited 
area,  except  pursuant  to  an  exemption 
provided  under  §  685.25. 

4.  In  subpart  B,  a  new  §  685.24  is 
added,  to  read  as  follows: 

§  685.24    Changes  to  longilne  fishing 
prohibited  areas;  procedures. 

(a)  Annual  adjustment.  (1)  Each  year 
the  Council  will  review  the  annual 
pelagics  fisheries  report  prepared  by  the 
plan  monitoring  team,  and  consider 
recommendations  of  the  Pelagic  Review 
Board,  Advisory  Panel,  Scientific  and 
Statistical  Committee,  and  public 
comments,  to  assess  the  need  for 
changing  the  size  of  Hawaii  or  Guam 
longline  fishing  prohibited  areas. 

(2)  If  changes  are  needed,  the  council 
will  advise  the  Regional  Director  in 
writing  of  its  recommendation. 

(3)  Following  a  review  of  the  Council's 
recommendation  and  supporting 
rationale,  the  Regional  Director  may: 

(i)  Reject  the  Council's 
recommendation,  in  which  case  written 
reasons  will  be  provided  by  the 
Regional  Director  to  the  Council  for  the 
rejection;  or 

(ii)  Concur  with  the  Council's 
recommendation  that  it  is  consistent 
with  the  goals  and  objectives  of  the 
FMP,  the  national  standards,  and  other 


applicable  law,  and  initiate  rulemaking 
to  implement  the  recommended  changts. 

(b)  In-season  adjustment.  (1)  The 
Council  or  Regional  Director  may 
consider  at  any  lime  a  change  in  size  of 
the  Hawaii  or  Guam  longline  fishing 
prohibited  areas  if  new  information 
becomes  available  that  indicates  a 
change  is  warranted. 

(2)  If  the  Council  determines  that  a 
change  is  needed,  it  will  hold  public 
hearings  at  a  time  and  place  of  the 
Council's  choosing  to  discuss  the  new 
information.  The  council  may  convene 
the  Pelagic  Review  Board  and  Advisory 
Panel  to  provide  advice  prior  to  taking 
action.  If  changes  are  needed,  the 
Council  will  advise  the  Regional 
Director  in  writing  of  its 
recommendation,  including  whether  to 
implement  the  changes  by  an 
amendment  to  the  plan  or  by 
rulemaking. 

(3)  If  the  Council  decides  against 
amending  the  plan  and  recommends  that 
the  Regional  Director  take  action  to 
implement  its  recommendations,  the 
Regional  Director  will  determine  if  a 
change  is  needed  and,  after  concurrence 
by  the  Council,  will  initiate  rulemaking 
to  implement  the  changes. 

5.  In  subpart  B,  a  new  §  685.25  is 
added,  to  read  as  follows: 

§  685.25    Exemptions  for  longline  fishing 
prohibited  areas;  procedures. 

(a)  An  exemption  permitting  a  person 
to  use  longline  gear  to  fish  in  a 
portion(s)  of  the  Hawaii  longline  fishing 
prohibited  area  will  be  issued  to  a 
person  who  can  document  that  he  or 
she: 

(1)  Currently  holds  a  limited  entry 
permit  under  §  685.15: 

(2)  Before  1970,  was  the  owner  or 
operator  of  vessel  when  that  vessel 
landed  management  unit  species  taken 
on  long  line  gear  in  an  area  that  is  now 
within  the  Hawaii  longline  fishing 
prohibited  area; 

(3)  Was  the  owner  or  operator  of  a 
vessel  that  landed  management  unit 
species  taken  on  longline  gear  in  an  area 
that  is  now  within  the  Hawaii  longline 
fishing  prohibited  area,  in  at  least  5 
calendar  years  after  1969  which  need 
not  be  consecutive,  and; 

(4)  In  any  one  of  the  5  calendar  years, 
was  the  owner  or  operator  of  a  vessel 
that  harvested  at  least  80  percent  of  its 
total  landings,  by  weight,  of  longline- 
caught  management  unit  species  in  an 
area  that  is  now  in  the  Hawaii  longline 
fishing  prohibited  area. 

(b)  Each  exemption  shall  specify  the 
portions(s)  of  the  Hawaii  longline 
fishing  prohibited  area  in  which  the 
exemption  holder  made  the  harvests 
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documented  for  die  exemption 
application  under  paragraph  (a)(4)  of 
this  section. 

(c)  Each  exemption  is  valid  only 
within  the  portion(s)  of  the  Hawaii 
iongline  fishing  prohibited  area  specified 
on  the  exemption. 

(d)  A  person  seeking  an  exemption 
under  this  section  must  submit  an 
application  and  supporting 
documentation  to  the  Pacific  Area 
Office  at  least  15  days  before  the 
desired  effective  date  of  the  exemption. 

(e)  If  the  Regional  Director  determines 
that  a  gear  conflict  has  occurred  and  is 
likely  to  occur  again  in  the  Hawaii 
longline  fishing  prohibited  area  between 
a  vessel  used  by  a  person  holding  an 
exemption  under  this  section  and  a  non- 
longline  vessel,  he  may  prohibit  all 
longline  fishing  in  the  Hawaii  longline 
fishing  prohibited  area  around  the  island 


where  the  conflict  occurred,  or  in 
portions  thereof,  upon  notice  to  each 
holder  of  an  exemption  who  would  be 
affected  by  such  a  prohibition. 

(f)  The  Council  will  consider 
information  provided  by  persons  with 
limited  entry  permits  issued  under 
S  685.15,  who  believe  they  have 
experienced  extreme  financial  hardship 
resulting  from  the  Hawaii  longline  area 
closure,  and  will  consider 
recommendations  of  the  Pelagic  Review 
Board  to  assess  whether  exemptions 
under  this  section  should  continue  to  be 
allowed,  and,  if  appropriate,  review  any 
qualifying  criteria  on  which  to  base 
additional  exemptions. 

(1)  If  additional  exemptions  are 
needed,  the  Council  will  advise  the 
Regional  Director  in  writing  of  its 
recommendation,  including  criteria  by 
which  financial  hardships  will  be 


mitigated,  while  retaining  the 
effectiveness  of  the  longline  fishing 
prohibited  area. 

(2)  Following  a  review  of  the  Council's 
recommendation  and  supporting 
rationale,  the  Regional  Director  may; 

(i)  Reject  the  Council's 
recommendation,  in  which  case  written 
reasons  will  be  provided  by  the 
Regional  Director  to  the  Council  for  the 
rejection:  or 

(ii)  Concur  with  the  Council's 
recommendation  that  it  is  consistent 
with  the  goals  and  objectives  of  the 
FMP,  the  national  standards,  and  other 
applicable  law,  and  initiate  rulemaking 
to  implement  the  Council's 
recommendations. 
(FR  Doc.  91-28898  Filed  11-25-91:  3:14  pmj 
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mitigated,  while  retaining  the 
effectiveness  of  the  longline  fishing 
prohibited  area. 

(2)  Following  a  review  of  the  Council's 
recommendation  and  supporting 
rationale,  the  Regional  Director  may: 

(i)  Reject  the  Council's 
recommendation,  in  which  case  written 
reasons  will  be  provided  by  the 
Regional  Director  to  the  Council  for  the 
rejection:  or 

(ii)  Concur  with  the  Council's 
recommendation  that  it  is  consistent 
with  the  goals  and  objectives  of  the 
FMP,  the  national  standards,  and  other 
applicable  law,  and  initiate  rulemaking 
to  implement  the  Council's 
recommendations. 
(FR  Doc.  91-2889B  Filed  11-25-91:  3:14  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttuin  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heahngs  and 
investigations,  committee  meetings,  agency 
decisions  and  ru<tr>gs,  delegations  of 
authority,  filtng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  ttvs  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  22, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  w&s 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:(4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250  (202)  720- 
2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

Virus-Serum-Toxin  Act  and 
Regulations  (in  9  CFR.  subchapter  E, 
parts  101-118). 

Forms  2001,  2003,  2005,  2007,  2008, 
2008A,  2015  and  2020. 

Recordkeeping:  On  occasion. 

State  or  local  governments; 
Businesses  or  other  for-profit  Small 
businesses  or  organizations:  44,309 
responses:  75.506  hours. 

David  A.  Espeseth  (301)  436-6245. 


•  Agricultural  Marketing  Service 

Fresh  Bartlett  Pears  Grown  in  Oregon 
and  Washington — Marketing. 

Order  No.  931. 

Recordkeeping;  Weekly:  Annually: 
Semi-monthly. 

Farms:  1,929  responses;  1.082  hours. 

Patrick  Packnett  (202)  720-6862. 

New  Collection  (Emergency) 

•  Food  Safety  and  Inspection  Service 

Hazard  Analysis  and  Critical  Control 
Point  (HAACP)  Workshops  Four  and 
Five  and  Pilot  "Testing  Solicitation  of 
Participants. 

FSIS  1300-1,  and  1300-2. 

Recordkeeping:  On  occasion. 

Businesses  or  other  for-profit:  Small 
businesses  or  organizations:  486 
responses:  135  hours. 

Roy  Purdie  Jr.  (202)  720-^72. 

New  Collection  (Emergency) 

•  Agricultural  Research  Service 

Creation  of  a  Directory  of  the 
Research  Scientists  Working  on  Florist 
and  Nursery  Crops  in  the  U.S. 

AR5— 124. 

One  time  only. 

State  or  local  governments: 
Businesses  or  other  for-profit  Federal 
agencies  or  employees:  Non-profit 
institutions;  Small  businesses  or 
organizations;  1,200  responses;  600 
hours. 

H.  Marc  Cathey  (301)  344-6233. 

New  Collection  (Emei:gency) 

•  Forest  Serx'ice 

36  CFR  part  250— State  and  Private 
Forestry  Assistance.  Stewardship 
Incentive  Program. 

SIP  245,  -502.  -100,  -36,  -211  and  211- 
1. 

Annually. 

Individuals  or  households;  State  or 
local  governments;  Farms:  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees:  Non-profit  institutions;  Small 
businesses  or  organizations;  30,053 
responses:  73,720  hours. 

Mary  Carol  Koester  (202)  205-1381. 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  1951-C  Offsets  of  Federal 
Payments  to  FmHA  Borrower*. 

On  occasion. 

Individuals  or  households;  Fafrms; 
Businesses  or  other  for-profit  Small 


businesses  or  oi^anizations;  1.276 
responses:  1.060  hours. 
Jack  Holslon  (202)  720-9738. 

•  Farmers  Home  Administration 

7  CFR  1945-A.  Disaster  Assistance 
(General). 

On  occasion. 

State  or  local  governments; 
Businesses  or  other  for-profit;  1.530 
responses:  1,035  hours. 

Jack  Holston  (202)  720-9736. 
Latry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  91-28674  Filed  11-27-91:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

(Docket  91-168] 

Receipt  of  Permit  Applications  for 
Release  Into  ttte  Environment  of 
Genetically  Engineered  Organisnts 

agency:  Animal  and  Plant  Health 
Inspection,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  four  applications  for  permit!  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC,  between  6  ajn.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  "FOR  further 

INFORMATtON  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie,  Program  Specialist. 
Biotechnology.  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 


0U900 


Department  of  Agriculture,  room  850, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
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Application 
No. 


91-301-01.. 


91-302-01. 


91-302-02 


91-303-01. 


Applicant 


Frilo-Lay.  Inc 

Frito-Loy.  Inc 

CargiN  Hytxid  Seeds 
Frito-ljy.  Inc 


person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 


and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Date 
received 


10-26-91 
10-28-91 
10-29-91 
10-30-91 


Organism 


Potato  plants  genettcally  engineefed  to  express  metabol- 
ic etaymes,  m  order  to  increase  levels  o(  dry  matter  m 
potato  tut>ers. 

Potato  plants  genetically  engineered  to  express  metatxsl- 
ic  enzymes,  in  order  to  Inhiljit  accumulation  of  simple 
sugars  in  potato  tubers. 

Com  plants  genetically  engineered  to  express  phos- 
phtno-ttmcm-N-lransferase  (PAT)  gene  to  confer  toler- 
ance to  trie  herbicide  glufosinate. 

Potato  plants  genetically  engineered  to  express  stress 
alleviating  enzymes,  in  order  to  obtain  higher  levels  of 
stress  tolerance  in  potato  tubers. 


Field  test  location 


Oneida  County,  Wisconsia 


Oneida  County,  Wisconsin. 


Kano  County,  Illinois. 


Oneida  County,  Wisconsin. 


Done  in  Washington,  DC,  this  22  day  of 
November  1991. 
Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-28676  Filed  11-27-91;  8:45  am] 
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Federal  Crop  Insurance  Corporation 

[Docket  No.  0208S1 

Request  for  Comments  on 
Metttodology  for  Yield  Determinations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  correction. 

On  Friday,  November  8. 1991.  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  published  a  notice  with  request 
for  comment  on  methodology  for  yield 
determinations  in  the  Federal  Register  at 
56  FR  57311  (FR  Doc.  91-26878). 

The  notice  gave  an  incorrect  date  by 
which  written  responses  to  the  notice 
were  to  be  sent  to  FCIC.  The  notice  read 
"April  1, 1991."  The  correct  date  should 
read  "December  8, 1991."  This  notice  is 
published  to  correct  that  error. 

Done  in  Washington,  DC  on  November  13. 
1991. 
lame*  E.  Cason, 

Manager,  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  89-28542  Filed  11-27-89:  8:45  am| 
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Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 

AR-167    Dunn's  Horse  k  Tack  Sale.  El 

Dorado,  Arkansas. 
MO-272    Patton  lunction  Livestock  Auction. 

Inc..  Patton.  Missouri. 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act.  Any  person  who  wishes  to 
submit  written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
room  3408-South  Building, 
Department  of  Agriculture,  Washington, 
DC  20250  by  December  20. 1991. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 


Done  at  Washington.  DC  this  22nd  day  of 
November. 
Harold  W.  Davis. 

Director,  Livestock  Marketing  Division. 
[FR  Doc.  91-28561  Filed  11-27-91;  8:45  am) 
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Soil  Conservation  Service 

Upper  Gila  Valley  Arroyos  Watershed 
No.  1,  Sites  3, 6  and  11,  Grant  County, 
NM 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Rules  (7  CFR  part 
650);  the  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Upper  Gila 
Valley  Arroyos  Watershed  No.  1.  Sites 
3.  6  and  11,  Grant  County.  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT 
Ray  T.  Margo,  Jr..  State  Conservationist. 
Soil  Conservation  Service,  517  Gold 
Ave.,  SW,  rm.  3301.  Albuquerque,  NM 
87102-3157,  telephone  505-766-3277. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assesbment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 


mber  29,  1991  /  Notices 


and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


10  express  metabot- 
rets  o(  dry  maner  io 

10  express  metabd- 
jrrujlation  of  simple 

to  express  phos- 
ene  to  cooler  toler- 

I  to  express  stress 
tain  higher  levets  of 


Field  test  locatiort 


Or>eida  County,  Wisconsin. 


Oneida  County,  Wisconsin. 


Kano  County,  IHifKm. 


Oneida  Cotjnty,  Wisconsin. 


Done  at  Washington,  DC  this  22nd  day  of 
November. 
Harold  W.  Davis, 

Director.  Livestock  Marketing  Division. 
[FR  Doc.  91-28561  Filed  11-27-91;  8:45  am) 
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Soil  Conservation  Service 

Upper  Gila  Valley  Arroyos  Watershed 
No.  1,  Sites  3, 6  and  1 1.  Grant  County, 
NM 

agency:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact.  

summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Rules  (7  CFR  part 
650);  the  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  im.pact  statement 
is  not  being  prepared  for  the  Upper  Gila 
Valley  Arroyos  Watershed  No.  1.  Sites 
3,  6  and  11,  Grant  County,  New  Mexico. . 
FOR  FURTHER  INFORMATION  CONTACT 
Ray  T.  Margo,  Jr.,  State  Conservationist, 
Soil  Conservation  Service,  517  Gold 
Ave.,  SW,  rm.  3301,  Albuquerque,  NM 
87102-3157,  telephone  505-766-3277. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 


findings.  Ray  T.  Margo,  Jr.,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  action  concerns  rehabilitation  of 
sites  3,  6  and  11.  This  action  will  replace 
the  sediment  and  floodwater  storage 
capacity  for  each  structure  to  its 
designed  capacity. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal. 
State,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  FNSI  are  available  to  fill  single  copy 
requests  at  the  above  address.  The 
environmental  assessment  has  had  a  30 
day  review  by  concerned  Federal,  State, 
and  local  agencies  and  interested 
parties.  Basic  data  developed  during  the 
environmental  assessment  is  on  file  and 
may  be  reviewed  by  contacting  Ray  T. 
Margo,  Jr. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the 
provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Dated  November  7. 1991. 
Ray  T.  Maigo,  Jr, 
State  Conservationist 
|FR  Doc.  91-28616  Filed  11-27-91;  8:45  amj 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tt)e  Montarui  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  will  be 
held  from  1  p.m.  until  3:30  p.m.  on 
Thursday,  December  19, 1991,  at  the 
Sheraton  Hotel,  400 10th  Avenue,  South, 
Great  Falls,  Montana  59405.  The  purpose 
of  the  meeting  is  to  conduct  orientation, 
review  Commission  policies  and 
procedures,  and  approve  plans  and  the 
schedule  for  the  Committee's  project  on 
hate  group  activity  in  Montana. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Donald  Dupuis,  or  William 
F.  Muldrow,  Director  of  the  Rocky 
Mountain  Regional  Division,  (303)  844- 


6716  (TDD  303-844-6720).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  November  16. 
1991. 

Carol-Lee  Huriey, 

Chief.  Regional  Programt  Coordination  Unit 
[FR  Doc.  91-28623  Filed  11-27-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  l»y  ttw  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Application  for  President's  "E" 
and  "E  Star"  Awards  for  Export 
Expansion. 

Form  number  Agency:  ITA-725P. 
OMB  #:  0625-0065. 

Type  of  Request-  Extension. 

Burden:  75  respondents  and  a  total  of 
2055  hours.  Average  hours  per  response 
is  27. 

Needs  and  uses:  This  is  an  award 
program  to  recognize  significant 
contributions  to  the  export  expansion 
efforts  of  the  United  States.  The 
Secretary  of  Commerce,  with  others,  is 
authorized  to  estabhsh  procedures  for 
nominations.  The  application  form  is 
used  to  accept  nominations  and  to 
evaluate  candidates. 

Affected  public:  Entities  associated 
with  exporting  or  the  promotion  of 
exports. 

Frequency:  On  occasion. 

Respondent 's  obligation:  Required  to 
obtain  a  benefit. 

OMB  desk  officer  Gary  Waxman, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  baobtained  by 
calling  or  writing  DOC  C3Karance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer, 


Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  22.  IflBl. 
Edwaid  Michals, 

Department  Clearance  Officer  Office  of 
Management  and  Organization. 

Intemational  Trade  Administration 

[A-201-5041 

Porcelain-on-Steel  Cooking  Ware  From 
Mexico;  PreHminary  Results  of 
Antidumping  Duty  Administrattve 
Review 

AQENCY:  Intemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain-on- 
steel  cooking  ware  from  Mexico.  The 
review  covers  two  manufactures/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  December 
1. 1988  through  November  30. 1989.  The 
preliminary  results  indicate  dumping 
margins  exist.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE;  November  29. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Anne  D'Alauro, 
Office  of  Countervailing  Compliance, 
Intemational  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  21. 1989,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (54  FR 
52436)  of  the  antidumping  duty  order  on 
porcelain-on-steel  cooking  ware  from 
Mexico  for  the  period  December  1, 19M 
through  November  30, 1989.  On 
December  22. 1989.  respondents  Acero 
Porcelanizado.  Sj\.  de  C.V.  (APSA)  and 
CINSA.  S.A.  de  C.V..  requested  an 
administrative  review.  We  initiated  the 
review  on  February  16. 1990  (55  FT^ 
5640).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (the  Tariff  Act). 
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Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel  cooking 
ware,  including  tea  kettles,  which  do  not 
have  self-contained  electric  heating 
elements.  All  of  the  foregoing  are 
constructed  of  steel  and  are  enameled  or 
glazed  with  vitreous  glasses.  Through 
1988,  such  merchandise  was  classifiable 
under  Tariff  Schedules  of  the  United 
States  (TSUS)  item  number  653.94.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  7323.94.00. 
Kitchenware  currently  entering  under 
HTS  item  number  7323.94.00.10  is  not 
subject  to  the  order.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  two 
manufacturers/exporters,  APSA  and 
CINSA,  of  Mexican  porcelain-on-steel 
cooking  ware. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  and 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act.  For  those 
sales  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
Stats,  we  based  the  United  States  price 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  In  those  cases 
where  sales  were  made  through  a 
related  sales  agent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  also  used 
purchase  price  as  the  basis  for 
determining  United  States  price.  For  the 
latter  sales,  the  Department  determined 
that  purchase  price  was  the  appropriate 
basis  for  United  States  price  because 
the  merchandise  was  shipped  directly 
from  the  manufacturer  to  the  unrelated 
buyers,  without  being  introduced  into 
the  inventory  of  the  related  selling 
agent.  Moreover,  direct  shipment  from 
the  manufacturers  to  the  unrelated 
buyers  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved.  Finally, 
the  related  selling  agent  located  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 


transactions  or  the  functions 
themselves. 

Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price,  in 
accordance  with  section  772(c)  of  the 
Tariff  Act.  Purchase  price  and  exporter's 
sales  price  were  based  on  the  packed, 
f.o.b.  price  to  unrelated  purchasers  in 
the  United  States.  We  made 
adjustments,  where  applicable,  for 
brokerage,  user  fees,  foreign  inland 
freight  and  insurance,  customs  duties, 
indirect  selling  expenses,  commissions, 
and  credit. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[njo 
*  *  *  product  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Tariff  Act  which 
prohibits  the  assessment  of  dumping 
duties  on  the  portion  of  the  margin 
attributable  to  an  export  subsidy. 
Therefore,  we  have  increased  the  U.S. 
price  by  the  amount  of  the  export 
subsidies  found  in  the  administrative 
reviews  of  the  concurrent  countervailing 
duty  order.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

A  fictitious  sales  allegation  was  made 
by  petitioners  pursuant  to  section 
773(a)(5)  of  the  Tariff  Act.  Petitioner 
failed  to  provide  sufficient  evidence  of 
the  occurrence  of  different  movements 
in  the  home  market  prices  at  which 
different  forms  of  the  merchandise 
subject  to  the  order  were  sold. 
Therefore,  we  did  not  further  investigate 
the  possibility  that  respondents  made 
fictitious  sales  in  the  home  market.  In 
calculating  foreign  market  value,  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
when  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market,  at  or  above  the  cost  of 
production,  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  related  and  unrelated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight  and  insurance,  credit 
expenses,  discounts,  rebates, 
commissions,  indirect  U.S.  selling 
expenses  to  offset  those  home  market 
commissions,  and  home  market  indirect 
selling  expenses  up  to  the  amount  of 
U.S.  indirect  selling  expenses.  We  used 
constructed  value  for  CINSA's  and 
APSA's  home  market  models  for  which 
there  were  sufficient  sales  at  or  above 
the  cost  of  production.  Constructed 


value  consisted  of  the  sum  of  materials, 
fabrication,  overhead,  general  expenses, 
profit,  and  U.S.  packing.  In  accordance 
with  section  773(e)(1)(B),  we  used  the 
actual  amount  of  general  expenses 
because  those  amounts  were  more  than 
the  statutory  minimum  of  ten  percent. 
We  used  the  statutory  minimum  of  eight 
percent  for  profit.  We  made  an 
adjustment  to  constructed  value  for 
credit  indirect  selling  expenses. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manulacturer/exporter 


APSA 

CINSA 

ALL  OTHER 


Time  period 


12/01 /sa- 
il /30/89 

12/01 /se- 
ll /30/89 

12/01/8S- 
11/30/89 


Margin 
(percent) 


55.7S 
15.93 
55.78 


Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
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value  consisted  of  the  sum  of  materials, 
fabrication,  overhead,  general  expenses, 
profit,  and  U.S.  packing.  In  accordance 
with  section  773(e)(1)(B),  we  used  the 
actual  amount  of  general  expenses 
because  those  amounts  were  more  than 
the  statutory  minimum  of  ten  percent. 
We  used  the  statutory  minimum  of  eight 
percent  for  profit.  We  made  an 
adjustment  to  constructed  value  for 
credit  indirect  selling  expenses. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/exporter 


APSA 

CINSA 

ALL  OTHER 


Time  period 


12/01 /sa- 
il /30/89 

12/01 /se- 
ll /30/89 

12/01/8S- 
11/30/89 


Margin 
(percent) 


55.78 
15.93 
55.78 


Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 


administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Mexico 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  each  reviewed  company 
will  be  that  established  in  the  Tmal 
results  of  this  administrative  review;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  final  determination  in  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  or  prior 
reviews,  but  the  manufacturer  is.  the 
cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review  or  the  most  recent  review  or,  if 
not  covered  in  this  review  or  an  earlier 
review,  the  rate  from  the  less-than-fair- 
value  investigation:  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm  will  be  the  "all 
other"  rate  established  in  the  final 
results  of  this  review.  This  rate 
represents  the  highest  rate  for  any  firm 
in  the  administrative  review  (whose 
shipments  to  the  United  States  were 
reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  best 
information  available.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  for  all  shipments  of 
Mexican  porcelain-on-steel  cooking 
were  entered,  or  withdrawn  from 
warehouse,  for  comsumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review  and 
shall  remain  in  effect  until  the 
publication  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1765(A)(1)) 
and  19  CFR  353.22. 

Dated:  November  19. 1991. 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-28710  Filed  11-27-81;  8:45  am] 
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[A-570-0031 

Final  Results  of  Antidumping  Duty 
Administrativs  Review:  Shop  Towets 
of  Cotton  From  The  People's  Republic 
of  China 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready,  Office  of  Antidumping 
Investigations,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  377-2613. 
FINAL  RESULTS: 

Background 

On  June  6, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26050)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
shop  towels  of  cotton  from  the  People's 
Republic  of  China  (PRC)  (48  FR  45277. 
October  4. 1983).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act). 

The  review  covers  four  exporters  and 
three  third-country  resellers  and  the 
period  October  1, 1988  through 
September  30. 1989.  An  eighth  firm. 
China  Resources  Transportation  and 
Godown  Co.,  Ltd.,  had  no  shipments 
during  the  period.  This  firm  is  not 
known  to  have  been  a  manufacturer  or 
exporter  of  the  merchandise  during  or 
prior  to  the  period  of  review  and  will  be 
assigned  the  "all-other"  cash  deposit 
rate.  Of  those  companies  which  had 
shipments  to  the  United  States  during 
the  period  of  review,  only  Tianjin  Arts  & 
Crafts  Import  &  Export  Corporation 
(TAC)  responded  to  the  Department's 
questionnaire.  Prior  to  January  1. 1989. 
TAC  did  business  under  the  name  of 
China  National  Arts  &  Crafts  Import  ft 
Export  Corporation,  Tianjin  Branch.  The 
other  firms  either  had  no  sales  during 
the  period  of  review  or  did  not  respond 
to  the  Department's  questionnaire.  We 
have  assigned  to  third-country  resellers, 
each  of  which  responded  to  the 
questionnaire  indicating  no  sales  to  the 
United  States  during  the  review  period, 
the  deposit  rate  applicable  to  that 
respondent  for  the  most  recent  review 
period. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  shop  towels  of  cotton  from 
the  PRC.  For  the  first  part  of  the  review 
period,  cotton  shop  towels  were 
classifiable  under  item  366.2840  of  the 


Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Effective  January  1, 
1989,  cotton  shop  towels  were  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  6307.10.2005.  Although  the 
HTS  and  TSUSA  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Separate  Rate 

In  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  {56  FR  20588. 
May  6, 1991),  the  Department  stated 
certain  criteria  for  assigning  separate 
rates  to  respondents  in  nonmarket 
economy  (NME)  cases.  As  stated  in  the 
Federal  Register  notice  (at  20589): 

We  have  determined  that  exporters  in 
nonmarket  economy  countries  are  entitled  to 
separate,  company-specific  margins  when 
they  can  demonstrate  an  absence  of  central 
government  control,  both  in  law  and  in  fact 
with  respect  to  exports.  Evidence  supporting, 
though  not  requiring,  a  finding  of  de  lure 
absence  of  central  control  includes:  (1)  An 
absence  of  restrictive  stipulations  associated 
with  an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies:  or  (3)  any  other  formal  measures 
by  the  government  decentralizing  control  of 
companies.  De  facto  absence  of  central 
government  control  with  respect  to  exports  is 
based  on  two  prerequisites:  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and  other 
exporters:  and  (2)  whether  each  exporter  can 
keep  the  proceeds  from  its  sales. 

On  August  28, 1991.  we  requested 
information  from  TAC  regarding  its 
operations  in  order  to  determine 
whether  TAC  merited  treatment  as  a 
separate  entity  under  the  Sparklers 
criteria.  TAC  responded  to  our  request 
for  information  in  submissions  dated 
September  18,  October  9,  and  October 
24, 1991. 

With  respect  to  the  de  jure  criteria. 
TAC  submitted  its  business  license 
which  contained  no  restrictive 
stipulations.  TAC  also  submitted  the 
"Regulations  of  the  PRC  on  the 
Management  of  Enterprise  Legal  Person 
Registration"  as  an  example  of  the 
formal  measures  taken  by  the 
government  of  the  PRC  to  decentralize 
control  of  companies. 

TAC  addressed  the  de  facto  criteria 
by  submitting  copies  of  customer 
correspondence  which  provided 
examples  of  the  process  by  which  TAC 
negotiated  its  sales  prices.  TAC  also 
submitted  a  certificate  from  the  Bank  of 
China.  Tianjin  Branch,  which  stated  that 
TAC  has  its  own  business  account  at  the 
bank.  TAC  further  submitted  its 
corporate  charter,  and  certificates  from 
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the  Ministry  of  Foreign  Economic 
Relations  and  Trade  and  the  Tianjin 
City  Foreign  Trade  Bureau.  These 
documents  all  attest  to  TAC's 
independence. 

Further,  although  there  was  no 
verification  for  this  administrative 
review,  in  conjunction  with  the  1986-A7 
review,  the  Department  conducted  a 
verification  of  TAC's  questionnaire 
response  for  that  review  in  which  the 
separation  issue  was  examined.  TAC 
argued  that  the  verification  provided 
evidence  of  the  de  facto  absence  of  the 
central  government  control.  We  found 
no  evidence  at  verification  that  TAC 
was  de  jure  subject  to  central 
government  control  with  respect  to 
exports. 

Based  on  the  above,  we  determine 
that  TAC  is  a  separate  independent 
entity  and  therefore  merits  a  separate 
deposit  rate.  The  other  firms  to  whom 
we  sent  questionnaires  are  presumed 
related  and  subject  to  a  single  rate  since 
they  did  not  present  evidence  of  their 
independence  from  one  another  or  the 
government. 

United  States  Prica 

In  calculating  United  States  price,  the 
Department,  used  purchase  price,  as 
defined  in  section  772  of  the  Act. 
because  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price  (ESP) 
methodology  was  not  indicated  by  other 
circumstances.  Purchase  price  was 
based  on  the  CIF  or  C&F  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  storage,  port,  and 
handling  charges,  inland  freight,  marine 
insurance,  and  ocean  freight.  We  based 
the  deduction  for  foreign  inland  freight 
on  freight  rates  in  India,  the  surrogate 
country  selected  in  this  review.  See 
Foreign  Market  Value  section  of  this 
notice. 

Since  the  goods  were  transported 
from  China  to  the  United  States  aboard 
PRC-owned  carriers,  we  based  the 
deduction  for  ocean  freight  on  the 
charges  of  non-state-owned  carriers 
filed  with  the  United  States  Federal 
Maritime  Commission. 

Foreign  Market  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
foreign  market  value  (FMV)  using  a 
factors  of  production  methodology  if  (1) 
the  merchandise  is  exported  from  an 
NME  country,  and  (2)  the  available 
information  does  not  permit  the 
calcul^itton  of  E^V  using  home  market 
prices,  third  country  prices,  or 
constructed  value  under  section  773(a). 


Pursuant  to  section  771(18)  of  the  Act 
and  based  on  determinations  in  prior 
proceedings,  the  PRC  is  an  NME.  (See 
e.g..  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Natural  Menthol  From 
the  People's  Republic  of  China  (46  FR 
24614.  May  1, 1961);  Fmal  Determination 
of  Sales  at  Less  than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  from 
the  People's  Republic  of  China  (56  FR 
55271  October  25. 1991).)  Respondents 
have  not  refuted  this  determination.  Aa 
articulated  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China  (56  FR  46153. 
September  10, 1991).  once  we  find  that  a 
country  is  an  NME.  it  is  our  presumption 
that  no  domestic  production  factor  is 
valued  on  market  principles,  and  that  all 
NME  factors  must  be  valued  in  the 
appropriate  surrogate  market.  However, 
this  presumption  can  be  overcome  for 
individual  respondents  with  a  showing 
that  a  particular  NME  value  is  market 
driven.  No  such  showing  has  been  made 
in  the  course  of  this  review.  As  a  result,^ 
section  773(c)  of  the  Act,  as  amended  6y 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  ("1988 
Act"),  required  the  Department  fo 
determine  foreign  market  value  on  the 
basis  of  the  market  valuation  of  the 
factors  of  production  utilized  in 
producing  the  subject  merchandise 
(unless  the  Department  determines  the 
available  information  on  factor  prices  in 
market  economies  to  be  inadequate]. 

The  1988  Act  further  permits  the 
Department  to  value  the  factors  of 
production  in  one  or  more  market 
economy  countries  that  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  and  that  are  significant 
producers  of  comparable  merchandise. 

Of  countries  known  to  produce  shop 
towels,  we  determined  that  India. 
Pakistan  and  Indonesia  are  comparable 
to  the  PRC  in  terms  of  overall  economic 
development,  based  on  per  capita  gross 
national  product  (GNP).  the  distribution 
of  labor  between  the  agricultural  and 
non-agricultural  sectors,  and  growth  rate 
in  per  capita  GNP,  and  that  these 
countries  are  significant  producers  of 
cotton  shop  towels  based  on  the 
Department's  import  statistics. 

We  chose  India  as  the  most 
comparable  surrogate  on  the  basis  of  per 
capita  GNP,  the  distribution  of  labor 
between  the  agricultural  and  non- 
agricultural  sectors,  and  growth  rate  in 
per  capita  GNP.  Where  possible,  we 
obtained  information  for  valuing  factors 
of  production  from  publicly  available 
sources  in  India,  except  for  certain 
factors  for  which  adequate  Indian 
information  was  not  available.  The 
factors  which  were  not  assigned  Indian 


values  were  assigned  values  based  on 
data  from  Indonesia  or  Pakistan.  Where 
appropriate,  we  adjusted  the  factor 
values  to  the  period  of  review  using 
wholesale  price  indices  published  by  the 
International  Monetary  Fund. 

We  calculated  FMV  based  on  the 
factors  of  production  reported  by  the 
Chinese  producer,  TAC.  which 
submitted  its  factors  of  production  on  a 
per-bale  of  cotton  shop  towels  basis.  We 
multiplied  the  per-bale  factor  by  the 
value  for  each  component  material  to 
arrive  at  a  cost  for  materials.  We  added 
an  amount  for  labor  which  we  valued  in 
India.  To  the  resulting  sum.  we  added  an 
amount  for  factory  overhead  based  on 
information  received  from  the 
Indonesian  shop  towel  industry  and 
relayed  by  the  U.S.  Embassy  in 
Indonesia.  We  then  added  the  statutory 
minimum  of  10  percent  for  general 
expenses,  pursuant  to  section 
773(e)(1)(b)  of  the  Act,  because  the 
statutory  minimum  is  higher  than  any 
/figure  we  obtained  from  a  surrogate 
producer.  We  next  added  15  percent  for 
profit  based  on  data  received  from  the 
Indonesian  shop  towel  industry  and 
relayed  by  the  U.S.  Embassy  in 
Indonesia.  We  were  unable  to  develop 
profit  data  from  any  other  source. 
Finally,  we  added  an  amount  for 
packing  based  on  data  from  Indonesia. 
the  only  source  for  packing  data  we 
were  able  to  develop.  We  used  the  total 
of  the  foregoing  amounts  to  represent 
foreign  market  value  for  a  single  bale  of 
cotton  shop  towels,  which  was  then 
compared  to  TAC's  U.S.  price  for  a 
single  bale  of  cotton  shop  towels. 

Use  of  Best  Information  Available 

We  have  assigned  to  all  remaining 
reviewed  PRC  firms  a  deposit  rate  based 
on  the  best  information  available  (BLA) 
in  accordance  with  section  776(c)  of  the 
Act,  because,  other  than  TAC.  no  other 
named  PRC  exporter  responded  to  our 
questiormaire.  In  deciding  what  to  use 
as  BIA,  19  CFR  353.37(b)  provides  that 
the  Department  may  take  into  account 
whether  »  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BIA.  When  a 
company  refuses  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  will  assign  to  that  company 
either:  (1)  The  highest  margin  calculated 
for  any  company  in  any  previous  review 
or  the  original  investigation:  or  (2)  the 
highest  calculated  margin  for  any 
respondent  that  supplied  adequate 
responses  for  the  current  review.  See, 
Antifriction  Bearings  (Other  than 
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values  were  assigned  values  based  on 
data  from  Indonesia  or  Pakistan.  Where 
appropriate,  we  adjusted  the  factor 
values  to  the  period  of  review  using 
wholesale  price  indices  published  by  the 
International  Monetary  Fund. 

We  calculated  FMV  based  on  the 
factors  of  production  reported  by  the 
Chinese  producer,  TAC,  which 
submitted  its  factors  of  production  on  a 
per-bale  of  cotton  shop  towels  basis.  We 
multiplied  the  per-bale  factor  by  the 
value  for  each  component  material  to 
arrive  at  a  cost  for  materials.  We  added 
an  amount  for  labor  which  we  valued  in 
India.  To  the  resulting  sum.  we  added  an 
amount  for  factory  overhead  based  on 
information  received  from  the 
Indonesian  shop  towel  industry  and 
relayed  by  the  U.S.  Embassy  in 
Indonesia.  We  then  added  the  statutory 
minimum  of  10  percent  for  general 
expenses,  pursuant  to  section 
773(eKl)(b)  of  the  Act,  because  the 
statutory  minimum  is  higher  than  any 
/figure  we  obtained  from  a  surrogate 
'  producer.  We  next  added  15  percent  for 
profit  based  on  data  received  from  the 
Indonesian  shop  towel  industry  and 
relayed  by  the  U.S.  Embassy  in 
Indonesia.  We  were  unable  to  develop 
profit  data  from  any  other  source. 
Finally,  we  added  an  amount  for 
packing  based  on  data  from  Indonesia, 
the  only  source  for  packing  data  we 
were  able  to  develop.  We  used  the  total 
of  the  foregoing  amounts  to  represent 
foreign  market  value  for  a  single  bale  of 
cotton  shop  towels,  which  was  then 
compared  to  TAC's  U.S.  price  for  a 
single  bale  of  cotton  shop  towels. 

Use  of  Best  Information  Available 

We  have  assigned  to  all  remaining 
reviewed  PRC  firms  a  deposit  rate  twsed 
on  the  best  information  available  (BIA) 
in  accordance  with  section  776(cJ  of  the 
Act,  because,  other  than  TAC,  no  other 
named  PRC  exporter  responded  to  our 
questionnaire.  In  deciding  what  to  use 
as  BIA,  19  CFR  353.37(b)  provides  that 
the  Department  may  take  into  account 
whether  »  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BIA.  When  a 
company  refuses  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  will  assign  to  that  company 
either.  (1)  The  highest  margin  calculated 
for  any  company  in  any  previous  review 
or  the  original  investigation;  or  (2)  the 
highest  calculated  margin  for  any 
respondent  that  supplied  adequate 
responses  for  the  current  review.  See, 
Antifriction  Bearings  (Other  than 
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Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
31692.  31704,  July  11, 1991).  In  this  case, 
the  highest  margin  is  from  a  previous 
review. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner,  Milliken 
&  Co.,  TAC,  and  an  importer.  At  the 
request  of  the  respondent,  we  held  a 
public  hearing  on  July  22, 1991. 

Comment 

Counsel  for  TAC  and  counsel  for  an 
importer  both  argue  that  for  the  final 
results  in  this  review,  the  Department 
should  base  the  deposit  rate  for  TAC  on 
the  questionnaire  response  and  other 
data  submitted  by  TAC,  rather  than  on 
BIA  as  the  Department  did  for  the 
preliminary  results.  Counsel  for  TAC 
argues  that  the  use  of  BIA  is 
unwarranted  because  TAC  provided 
complete  information  on  its  U.S.  sales 
before  the  issuance  of  the  preliminary 
results.  TAC  further  argues  that  these 
shipments  were  inadvertently  omitted 
because  they  were  not  sales  to  TAC's 
regular  U.S.  customer.  Because  the 
"regular"  customer  is  paying  the  legal 
bills  for  this  and  the  preceding 
administrative  reviews,  TAC 
erroneously  assumed  that  it  only  needed 
to  report  the  sales  to  the  regular 
customer. 

Counsel  for  petitioner  argues  that  we 
should  continue  to  base  the  deposit  rate 
for  TAC  on  BIA. 

DOC  Position 

For  the  preliminary  results  of  this 
review,  we  based  the  deposit  rate  for 
TAC  on  BIA.  pursuant  to  section  776(c) 
of  the  Act.  because  TAC  failed  to  report 
certain  of  its  shipments  to  the  United 
States  during  the  review  period  in  its 
response  to  our  questionnaire.  We  are 
now  satisfied  that  TAC's  submission  is 
complete.  Since  TAC  submitted 
complete  data  on  the  missing  sales  prior 
to  the  issuance  of  our  preliminary 
results,  and  considering  the  fact  that 
there  were  relatively  few  missing  sales, 
we  can  easily  incorporate  the  missing 
sales  into  our  analysis.  Accordingly,  we 
have  based  the  final  results  for  TAC  on 
the  data  it  submitted  both  in  its 
questionnaire  response  and  in  its  May 
29. 1991,  submission. 

Final  Results  of  the  Review 

Based  on  our  analysis,  the  final 
results  of  the  review  for  certain  firms 
are  changed  from  those  presented  in  the 


preliminary  results,  and  we  determine 
that  the  following  margins  exist  for  the 
period  October  1. 1988,  through 
September  30, 1989: 

Tianjin  Arts  h  Crafts  Import  &  Export 

Corporation 78.38 

China  National  Arts  ft  Crafts  Import  ft 

Export  Corporation 122.81 

China    National    Native    Produce   and 
Animal     By-products     Import     and 

Export  Corporation 122.81 

China     National    Textiles    Import    ft 

Export  Corporation 122.81 

Transatlantic  Sales  Co..  Ltd ■  66.00 

Fabric  Enterprise  Limited _ '  37.20 

Cuisininere  Company  Limited '  37.20 

All   other  exporters  of  Chinese  shop 
towels 78.38 

'  These  are  all  companies  tiased  in  third  coun- 
tries (Hong  Kong  or  Canada)  with  no  shipments 
during  the  review  period.  The  rates  shown  are 
these  companies'  rates  from  the  last  review  in 
which  there  were  shipments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  'The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  in  section 
751(a)(1)  of  the  Act.  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margins  shall  be  required  for 
shipments  from  these  firms.  These 
deposit  requirements  are  effective  for  all 
shipments  of  cotton  shop  towels  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
will  remain  in  effect  until  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  16675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  22. 1991. 
Francis  |.  Sailer,  j 

Acting  Assistant  Secretary  for  Import  ' 

Administration. 
[FR  Doc.  91-28711  Filed  11-27-91;  8:45  am] 

MIXING  CODE  3510-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 


intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC. 

Docket  Number:  91-073R.  Applicant: 
Brookhaven  National  Laboratory. 
Upton,  NY  11973.  Instrument: 
Photoelectron  Spectrometer. 
Manufacturer:  VSW,  United  Kingdom. 
Intended  Use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  June  4. 1991. 

Docket  Number:  91-158.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos.  NM  87545.  Instrument:  (2)  Mass 
Spectrometers,  Model  TS  SOLA. 
Manufacturer:  Turner  Scientific.  United 
Kingdom.  Intended  Use:  The  instruments 
will  be  used  for  studies  of 
environmental  samples — soil  samples, 
water  samples  and  waste  water 
samples — which  are  being  checked  for 
toxic  metals  at  or  above  EPA  concern 
levels.  Application  Received  by 
Commissioner  of  Customs:  October  22, 
1991. 

Docket  Number:  91-161.  Applicant- 
University  of  Pittsburgh,  Chevron 
Science  Center.  Pittsburgh.  PA  15260. 
Instrument-  Mass  Spectrometer. 
Manufacturer:  lON-TOF  GmbH.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  the  study  of  films  and 
polymer  coatings  on  various  surfaces. 
The  compounds  of  interest  will  include 
polyurethanes.  nylons,  polystyrenes  and 
acrylics.  Experiment  to  be  performed 
include  correlation  of  mass  spectral  data 
obtained  from  the  instrument  with 
variation  in  the  structural  segments, 
cross-linking,  pendant  groups,  and 
oligomer  distribution  in  polyurethanes. 
Starting  materials  and  final  products 
will  be  fully  characterized  using  gel 
permeation  chromatography  and  other 
characterization  methods  typically 
applied  to  polymer  analysis.  The 
instrument  will  be  used  in  Chemistry 
2700  Graduate  Research  for  the  direct 
benefit  of  graduate  students  who  will 
use  the  instrument  as  a  principal  tool  in 
their  graduate  research  programs. 

Application  Received  by 
Commissioner  of  Customs:  October  29. 
1991. 

Docket  Number  91-162.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory.  P.O.  Box  990.  Los 
Alamos,  NM  87545.  Instrument  Mass 
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Spectrometer.  Model  VG  Sector  54-30. 
Manufacturer:  VG  Instruments  Inc.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  research 
which  concerns  the  development  and 
application  of  mass  spectrometric 
techniques  to  the  measurement  of  the 
long-lived  members  of  uranium  decay 
series  in  young  ( <500  ky)  geologic 
samples.  Uranium,  thorium  and  their 
long-lived  daughters  will  be  chemically 
extracted  from  geologic  samples  and 
their  concentrations  will  be  measured 
using  the  instrument. 

Application  Received  by 
Commissioner  of  Customs:  October  29, 
1991. 

Docket  Number  91-163.  Applicant 
Pennsylvania  State  University. 
Department  of  Chemistry,  152  Davey 
Uboratory,  University  Park,  PA  16802. 
InstnunenL  Ndass  Spectrometer,  Model 
Ml-401.  Manufacturer  Kratos 
Analytical.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
characterization  of  organic,  inorganic 
and  biological  compounds.  Very  precise 
exact  mass  mefisurements  will  be  used 
to  identify  newly  synthesized,  unknown 
molecules  as  well  as  polymers  and 
peptides.  The  instrument  will  be 
modiHed  by  the  addition  of  multiphoton 
resonance  ionization  to  ionize  neutral 
molecules  desorbed  from  the  surface. 
The  materials  which  will  be  studied 
include  organic,  inorganic  and  biological 
solids.  The  objective  of  the 
investigations  will  be  to  develop  new 
applications  of  imaging  TOF-SIMS  for 
use  in  chemistry  research. 

Application  Received  by 
Commissioner  of  Customs:  October  3, 
1991. 

Docket  Number  91-180.  Applicant- 
National  Institute  of  Standards  and 
Technology,  Chemical  Science  and 
Technology  Laboratory.  Process 
Measurements  Division.  Building  221/ 
A303.  Gaithersburg.  MD  20899. 
Instrument:  Reflection  High  Energy 
Electron  Diffraction  System. 
Manufacturer  Staib  Instrumente, 
GmbH,  West  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  film  growth,  primarily  of  oxide 
semiconductors  and  metals,  but  other 
types  of  elemental  and  compound  films 
will  be  investigated.  Experiments  will 
include  in  situ  post-deposition 
diffraction  measurements  to  derive 
information  on  the  order  and  qualify 
produced  in  deposited  films. 

Application  Received  by 
Commissioner  of  Customs:  November  8, 
1991. 

Docket  Number  91-lM.  Applicant 
Henrietta  Egleston  Children's  Hospitai, 
1406  Clifton  Road,  NE..  Atlanta.  GA 
30322-1101.  Instrument  Electron 


Microscope,  Model  EM  900. 
Manufacturer  Carl  Zeiss,  Inc.,  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  tissue 
samples  obtained  by  biopsy,  surgical 
resection  or  autopsy  from  children  with 
various  metabolic  diseases,  infectious 
diseases  and  neoplastic  disease. 
Investigations  will  be  conducted  for 
identification  and  diagnosis  of  various 
disease  processes  by  the  study  of  the 
ultrastructure  of  many  tissues.  A  second 
general  category  is  the  study  of  disease 
processes;  the  mechanism  of  disease 
progression.  The  instrument  will  also  be 
used  to  train  residents  and  fellows  in 
electron  microscopy. 

Application  Received  by 
Commissioner  of  Customs:  November  8, 
1991. 

Frank  W.  Cnal, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-28709  Filed  11-27-91;  8:45  am) 


Nationai  Oceanic  and  Atmoapharic 

AoininiaiiMilOn 
[Docket  No.  910940-12401 

Nationaf  Statua  and  Trenda  Program; 
Requaat  for  Propoaala  and  AvaNaMltty 
of  Finandat  Aaaiatanca 

AOEMCV:  Office  of  Ocean  Resources 
CoDservatton  and  Assessment  (ORCA). 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration  [NOAA).  Commerce. 
ACnOK  Notice  of  availability  of 
fhoanciai  assistance. 

summary:  For  FY  92  NOAA/ORCA 
intends  to  carry  out  research  projects 
addressing  aspects  of  the  National 
SUtus  and  Trend  (NS&T)  Program.  In 
particular,  we  are  interested  in  the  study 
of  the  historical  contamination  of  the 
coastal  United  States  using  sediment 
cores.  ORCA  is  issuing  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
ORCA  will  determine  which 
applications  will  be  fimded. 
DATES:  Pre-proposals  should  be  received 
by  January  6, 1992.  and  full  proposals  by 
February  29, 1992. 

AOOflESSCS:  Information,  pre-proposals. 
and  applications  should  be  directed  to: 
Dr.  Nathalie  J.  Valette-Silver,  NOAA.  N/ 
ORCA  21. 8001  Executive  Boulevard, 
room  312,  Rockviile,  MD  20652.  Tel:  301- 
443-8655:  FAX  No.  301-231-5764. 
SUPKEMCNTAIIT  INFOINIATfON; 

I.  IntrodMCtioa 

The  United  States  Cmigress  has 
authorized  the  National  Oceanic  and 


Atmospheric  Administration  (NOAA)  to 
conduct  and  facilitate  a  broad  range  of 
marine  environmental  research, 
development,  and  monitoring  activities. 
Two  statutes  specifically  authorize 
marine  environmental  quality 
monitoring.  Title  II  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act.  33  U.S.C.  1441-1445,  states  that 
NOAA  shall  "initiate  a  comprehensive 
and  continuing  program  of  research  with 
respect  to  the  possible  long-range  effects 
of  pollution,  overfishing,  and  man- 
induced  changes  of  Ocean  ecosystems," 
33  U.S.C.  1442.  The  National  Ocean 
Pollution  Planning  Act  of  1978,  33  U.S.C. 
1701-1709,  states  that  NOAA  shall 
"establish  within  the  Administration  a 
comprehensive,  coordinated,  and 
effective  pollution  research  and 
monitoring  program."  33  U.S.C.  1704. 
The  NS&T  Program  was  initiated  to 
fulfill,  in  part,  these  mandates. 

The  aim  of  the  NS*T  Program  is  to 
qualify  the  concentrations  of  key 
contaminants  in  the  Nation's  coastal 
and  estuarine  enviroDments  and  to 
measure  their  biological  effects.  The 
data,  acquired  using  a  nationally 
uniform  set  of  sampling  and 
measurement  techniques,  are  used  to 
determine  temporal  changes  and  spatial 
patterns  in  marine  environment  quality. 
Obtaining  such  information  about 
pollution  will  aid  coastal  States, 
fishermen  and  the  Nation  in  general  in 
their  effort  to  improve  marine 
environmental  quality. 

U.  Funding 

The  work  will  be  funded  through 
Cooperative  Agreements.  The  NSAT 
Program  anticipates  having  up  to 
$400,000  per  year  for  this  research. 
However,  there  is  no  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  to  all  approved  projects. 
For  FY  92,  the  level  of  funding  has  not 
been  determined. 

m.  Program  Goals  and  Priorities 

This  request  for  proposals  (RFP) 
represents  the  initial  step  in  a  multiyear. 
coordinated,  interdisciplinary,  and 
interinstitutional  research  program 
aimed  at  reconstructing  historical 
contamination  of  the  U.S.  coastal  and 
estuarine  systems  using  sediment  cores. 

In  the  past,  several  historical  studies 
have  useiid  cored  sediments  because 
sediments  are  recognized  to  be  good 
long-term  integrators  of  many  toxic 
contaminants.  However,  most  of  these 
studies  were  performed  in  the  last  1970e 
to  the  early  19808.  Since  the  late  19708, 
many  changes  have  occurred  in  the 
Federal  and  State  laws  governing  the 
disposal  of  pollutants  in  the 
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Atmospheric  Administration  (NOAA)  to 
conduct  and  facilitate  a  broad  range  of 
marine  environmental  research, 
development,  and  monitoring  activities. 
Two  statutes  specifically  authoriie 
marine  environmental  quality 
monitoring.  Title  II  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act.  33  U.S.C.  1441-1445.  states  that 
NOAA  shall  "initiate  a  comprehensive 
and  continuing  program  of  research  with 
respect  to  the  possible  long-range  effects 
of  pollution,  overfishing,  and  man- 
induced  changes  of  Ocean  ecosystems," 
33  U.S.C.  1442.  The  National  Ocean 
Pollution  Planning  Act  of  1978,  33  U.S.C. 
1701-1709,  states  that  NOAA  shall 
"estabhsh  within  the  Administration  a 
comprehensive,  coordinated,  and 
effective  poUation  research  and 
monitoring  program,"  33  U.S.C.  1704. 
The  NS&T  Program  was  initiated  to 
fulfill,  in  part,  these  mandates. 

The  aim  of  the  NS&T  Program  is  to 
qualify  the  concentrations  of  key 
contaminants  in  the  Nation's  coastal 
and  estuarine  environments  and  to 
measure  their  biological  effects.  The 
data,  acquired  using  a  nationally 
uniform  set  of  sampling  and 
measurement  techniques,  are  used  to 
determine  temporal  changes  and  spatial 
patterns  in  marine  environment  qnality. 
Obtaining  such  iivfonnation  about 
pollution  will  aid  coastal  States. 
fishermen  and  the  Nation  in  general  in 
their  effort  to  improve  marine 
environmental  quahty. 

n.  Funding 

The  work  will  be  funded  through 
Cooperative  Agreements.  The  NSAT 
Program  anticipates  having  up  to 
$400,000  per  year  for  this  research. 
However,  there  is  no  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  to  all  approved  projects. 
For  FY  92,  the  level  of  funding  has  not 
been  determined. 

ni.  Program  Goals  and  I>rioritie& 

This  request  for  proposals  (RPP) 
represents  the  initial  step  in  a  multiyear. 
coordinated,  interdisciplinary,  and 
interinstitutional  research  program 
aimed  at  reconstructing  historical 
contamination  of  the  U.S.  coastal  and 
estuarine  systems  using  sediment  cores. 

In  the  past,  several  historical  studies 
have  used  cored  sediments  because 
sediments  are  recognized  to  be  good 
long-term  integrators  of  many  toxic 
contaminants.  However,  most  of  these 
studies  were  perfonned  in  the  last  19706 
to  the  early  1980s.  Since  the  late  19708, 
many  changes  have  occurred  in  the 
Federal  and  State  laws  governing  the 
disposal  of  pollutants  in  the 


enviromnent  New  data  from  cored 
sediments  are  needed  to  trace  the  effect 
of  these  recently  imposed  restrictions. 
The  NS&T  Program  is  designed  to 
acquire  data  that  vtrill  help  in  assessing 
temporal  trends  in  the  coastal  and 
estuarine  sediment  contamination. 

To  support  this  multi-year  research 
program,  NOAA/ORCA  anticipates 
having  up  to  $400,000  to  study  each  year 
three  to  four  estuarine/coastal  areas. 
Each  year,  new  estuaries  or  coastal 
areas  will  be  selected.  Financial 
assistance  obtained  through  this  RFP  for 
a  given  geographic  area,  will  be  for  18 
months  maximum.  Future  or  continued 
funding  will  be  at  the  discretion  of 
NOAA,  based  on  such  factors  as 
satisfactory  performance  and  the 
availability  of  funds.  However,  if  some 
Principal  Investigators  (Pis)  are  able  to 
study  more  than  one  area  of  interest, 
they  will  have  to  submit  different 
proposals  for  different  areas  and  will 
compete  with  the  other  applicants  for 
the  available  funds. 

To  simplify  administrative 
management  one  Pi  has  to  be 
responsible  for  the  total  project  in  each 
geographical  area.  Consequently,  it  is 
recommended  that  scientists  wishing  to 
submit  proposals  in  response  to  this  RFP 
collaborate  in  order  to  get  dating,  trace 
elements,  and  organic  compounds 
analyses  for  one  geographical  area 
coordinated  in  a  single  proposal. 

States,  universities,  non-profit,  or  for- 
profit  organizations,  individuals,  and 
Federal  Agraides  are  eligible  to  receive 
funding.  No  matching  funds  are 
required. 

rV.  Approach 

To  accomplish  the  objectives  of  this 
RFP,  cores  should  be  collected  in 
estuarine  and  coastal  areas,  carefully 
dated,  and  analyzed  for  trace  metals 
and  organic  compounds. 

For  this  year,  priority  will  be  given  to 
four  estaaries  and  coastal  areas:  the 
Delaware  Estuary,  the  Chesapeake  Bay. 
the  Savannah  Estuary,  and  San 
Frandaco  Bay.  Depending  on  the 
availability  of  funds,  areas  may  be 
dropped. 
I      We  are  interested  in  identifying 
'  contamination  trends  in  sediments  since 
the  early  1900s  and  even  since  the  early 
1800s  for  the  trace  metals:  therefore,  the 
cores  have  to  be  undisturbed  and 
collected  in  areas  where  sedimentation 
rates  are  sufficiently  high  to  give  a 
reliable  dating  for  the  last  100  years.  The 
parameters  to  be  measured  are  the  trace 
elements  and  the  organic  chemicals 
routinely  measured  in  the  NS&T 
Program  (appendix  A:  Tables  1  and  2). 
In  addition,  nutrients  such  as  N,  P  and 
Organic  C  should  be  included.  The  level 


needed  for  time-resolution  is  5  years  or 
less  since  1930. 

Under  the  terms  of  these  cooperative 
agreements.  NS&T  will  have  a 
substantial  and  continuous  involvement 
in  the  project.  In  addition  to  the  advice 
provided  to  the  Pis  regarding  the 
orientation  of  the  project,  there  will  be 
collaboration  during  sampling  (ship  time 
can  be  made  available)  aiul  analysis  of 
the  cores.  In  particular,  if  the  utilization 
and/or  the  development  of  new 
techniques  are  necessary  to  perform  or 
to  improve  the  quality  of  the  data,  there 
will  be  a  close  ccrflaboration  between 
the  applicant  and  NOAA.  In  addition. 
NS&T  will  provide  its  knowledge  and 
include  this  work  in  its  Quality 
Assurance/Quality  Conti-ol  (QA/OC) 
program  and  will  help  in  the 
interpretation  of  the  results  using  its 
experience  of  other  areas  and  previous 
historical  studies.  Finally,  NS&T  will  act 
as  coordinator  to  ensure  the 
comparability  of  the  results  obtained  in 
various  geographical  areas  studied  over 
the  years. 

Dating  of  the  core  material  should  be 
performed  using  reliable  methods  such 
as  radioisotopes,  pollen,  etc.,  in  order  to 
get  a  detailed  chronology.  Because  of 
the  difficulty  of  finding  adequate  sites 
giving  cores  for  which  a  good 
chronology  can  be  established.  Pis 
having  well  preserved  cores  already 
dated  and  sampled  in  the  past  few  years 
that  could  be  confidently  used  for  the 
analysis  of  nonvolatile  elements  or 
compounds  are  encouraged  to  submit  a 
proposal. 

V.  Labortaiy  Methods 

All  data  acquired  for  the  NS&T 
Program  must  meet  basic  standards  for 
precision,  accuracy,  and  comparability. 
The  applicants  may  use  any  appropriate 
analytical  methodology  for  the 
measurement  of  contaminants.  The  only 
requirement  is  that  the  data  obtained 
through  this  RFP  have  to  be  of  equal  or 
better  sensitivity  and  quality  than  those 
obtained  from  the  ongoing  NS&T 
Program  projects  (see  list  of  NS&T 
publications  available  from  the  office  at 
the  address  mentioned  in  VI).  In 
addition,  it  is  required  that  the 
applicants  participate  in  the  NS&T 
quality  Assurance  Program  analytical 
intercomparison  exercises,  in  order  to 
ensure  the  good  quality  of  their  data 
(accuracy  as  well  as  precision)  It  is  also 
advised  to  analyze,  at  the  same  as  the 
samples,  a  Stand«tl  Reference  Material 
(SRM)  for  trace  elements  and  organic 
coD^Mranda. 


VI.  Proposal  Submission 

l-Pre-proposals 

Preparation  and  submission  of  a  pre- 
proposal  is  the  initial  step  in  the  review 
and  selection  process.  The  pre-proposal 
will  be  used  by  NS&T  to  evaluate  the 
research  plan  and  its  relative  priority 
with  regard  to  the  aim  of  this  RFP. 
Therefore  it  is  important  that  you 
prepare  the  pre-proposal  thoughtfully  to 
provide  a  concise  description  of  your 
project.  Pre-proposals  are  limited  to  two 
pages  of  single-apaced  text  plus  a  cover 
page.  Submit  one  original  and  two 
copies  of  the  pre-proposal  to:  Dr. 
Nathalie  j.  Valette-Silver,  NOAA.  N/ 
ORCA  21,  NS&T  Program.  6001 
Executive  Boulevard,  room  312. 
Rockville,  MD  20852,  Tel.  301-443  8655; 
Fax  #301-231  5764. 

All  pre-proposals  are  due  on  later 
than  5  p.m.  est.  January  6, 1992.  in 
accordance  with  the  proposal  schedule 
below. 

The  pre-proposals  will  be  reviewed  by 
a  Technical  Evaluation  Committee,  and 
the  investigators  whose  projects  are 
judged  applicable  to  the  subject  matter 
will  be  invited  to  prepare  and  submit 
full  proposals. 

2-Fun  Proposals 

Full  proposals  are  limited  to  15  pages 
of  single-spaced  text.  Submit  one 
original  and  two  copies  of  the  full 
proposal  with  appropriate  institutional 
approvals  to  the  same  address  as  the 
pre-proposals.  The  deadline  far  full- 
proposal  submission  is  5  p.m.  est 
February  2a  1992.  Applicants  must 
include  a  Standard  Form  424  (Rev  4-88), 
a  Standard  form  424A  (4-88),  a  Standard 
Form  424B  (4-88)  and  a  program 
narrative.  Copies  of  the  forms  are 
available  from  NOAA;  see  the 
Addresses  section.  The  contents  of  the 
itarrative  must  respond  to  the  evaluation 
criteria  described  in  this  notice. 

3-Approximate  Proposal  Schedule  and 
Absolute  Due  Dotes. ' 

RFP  distribution:  December  8, 1991. 

Pre-proposals  due  from  investigators': 
January  6, 1992. 

Pre-proposals  review  process:  January 
6  to  January  21,1992. 

In\'estigators  notification:  January  24. 
1992. 

Full  proposals  due  to  NS&T*: 
February  29, 1992. 

Selection  by  ORCA:  May  3a  1992. 

Notification  to  successful  applicants 
will  be  provided  by  the  Grants 
Management  Division  approximately  60 


absolute  due  dates. 


60974 Federal  Register  /  Vol.  56.  No.  230  /  Friday.  November  29,  1991  /  Notices 


days  following  recommendation  for 
selection  by  the  Office  of  Oceanography 
and  Marine  Assessment. 

4-Successful  Proposals 

The  proposals  judged  best  will  be 
funded  for  a  period  to  begin 
approximately  September  1. 1992  and  to 
end  no  later  than  February  28, 1994  (i.e. 
18  months  maximum). 

5-Reports 

The  recipients  of  the  awards  obtained 
through  this  RFP  have  to  provide: 

— (a)  Periodic  financial  and  program 
reports  as  specified  in  the  award 
document; 

— (b)  A  final  financial  report; 

— (c)  A  final  detailed  scientific  report 
with  results  worthy  of  peer-reviewed 
literature. 

The  reports  (b)  and  (c)  are  due  within 
90  days  following  the  end  of  the  award. 

VII.  Proposals  Review  Process 

All  proposals  received  will  be  peer- 
reviewed,  using  external  reviewers  and 
NOAA  reviewers. 

Proposals  will  be  evaluated  using 
specific  criteria:  Understanding  of  the 
requirements  of  the  RFP  (20%),  technical 
approach  to  perform  the  work  (30%), 
past  experience  (15%),  quality  of  the 
publications  derived  from  previous  work 
(15%),  key  personnel  (20%). 

Detail  of  Proposal  Evaluation  Criteria 

1-Understanding  of  the  Requirements  of 
the  RFP  (20%) 

The  proposal  must  demonstrate  an 
understanding  of: 

— the  objectives  of  the  RFP  and  the 
intended  uses  of  the  resulting  data, 

— the  problems  associated  with  the 
sampling  of  undisturbed  cores  and  the 
procedures  used  to  date  them. 

— the  analytical  procedures  employed 
for  the  trace  metals  and  organic 
compounds  analysis  of  cored  sediments. 

2-TechnicaI  Approach  To  Perform  the 
Work  (30%) 

The  proposal  must  describe  in  detail 
the  methods  to  be  used,  justify  their 
choice  and  demonstrate  the  ability  to 
carry  out  the  described  analyses.  In 
particular,  the  applicants  must 
demonstrate  their  capability  to  analyze 
for  the  chemicals  of  interest  (15%).  If 
none  of  the  applicants  are  able  to 
perform  the  analysis  of  the  complete  list 
of  chemicals  routinely  performed  in  the 
NS&T  Program,  preference  will  be  given 
to  the  proposal  performing  the  maximum 
number  and  the  best  analysis  possible. 

In  addition,  applicants  must  describe 
acceptable  procedures  for  quality 
assurance  of  all  phases  of  the  work  to 
be  undertaken,  must  describe  methods 


for  data  handling  and  storage,  and  must 
outhne  the  basic  format  of  the 
anticipated  final  report  (15%). 

3-Past  Experience  and  Quality  of  the 
Publications  Derived  From  Previous 
Work  (30%) 

Preference  will  be  given  to  scientists 
with  previous  experience  in  historical 
reconstruction  of  pollution  using 
sediment  cores.  In  particular,  preference 
will  be  given  to  Pis  who  can 
demonstrate  the  possession  of.  or 
accessibility  to,  already  well  preserved 
dated  sediment  cores  in  the  locations  of 
interest.  The  cores  must  cover  the  period 
of  time  1900s  to  present  at  sufficient 
temporal  resolution  to  be  suitable  for 
the  analysis  of  interest  of  the  RFP.  Pis 
who  have  already  analyzed  samples  for 
some  of  the  elements  or  compounds 
given  in  the  list  of  interest  (appendix  A. 
Tables  1-2)  are  encouraged  to  submit  a 
proposal.  The  proposal  must  explain 
and  give  details  on  this  previous  work. 
Preprints  or  reprints  from  publications 
associated  with  this  previous  experience 
should  accompany  the  proposal  as 
supporting  documents. 

4-Key  Personnel  (20%) 

The  proposal  must  include  the 
resumes,  time  commitments,  and  effort 
of  all  key  personnel,  including 
subcontractors  and/or  expert 
consultants,  who  will  implement  the 
research.  Experienced  scientists  are 
required  to  conduct  the  proposed 
research.  Their  respective  experience 
pertinent  to  the  objectives  of  the  RFP 
must  be  clearly  described. 

VIII.  Policies  and  Regulations 

Applicants  should  note  that  recipients 
of  NS&T  Program  support,  depending  on 
their  type  of  organization,  are  subject  to 
the  provisions  of  diverse  OMB  Circulars 
and  Federal  regulations:  e.g..  A-87, 
"Cost  Principles  for  States  and  Local 
Governments."  A-21.  "Cost  Principles 
for  Educational  Institutions."  A-110. 
"Grants  and  agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Non-Profit 
Organizations,"  A-122,  "Cost  Principles 
for  Non-Profit  Organizations,"  A-128. 
"Audits  of  State  Higher  Education  and 
Other  Non-Profit  Organizations."  15  CFR 
24.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreement  to  State  and 
Local  Governments."  Recipients  are 
advised  that  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  do  not  apply.  In  addition,  any 
applicant  with  an  outstanding  account 
receivable  with  the  Department  of 
Commerce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  debt  repayment 


arrangements  satisfactory  to  the 
Department  are  made.  This  Program  is 
included  in  the  Catalog  of  Federal 
Domestic  Assistance  under  the  Number 
11.426.  Potential  recipients  may  be 
required  to  submit  an  "Identification- 
Applications  for  Funding  Assistance 
Form  (Form  CD-346)"  which  is  used  to 
ascertain  background  information  on 
key  individuals  associated  with  the 
potential  recipient.  The  CD-346  form 
requests  information  to  reveal  if  any  key 
individuals  in  the  organization  have 
been  convicted  of,  or  are  presently 
facing,  criminal  charges  such  as  fraud, 
theft,  perjury,  or  other  matters  pertinent 
to  management  honesty  or  financial 
integrity.  Potential  recipients  may  also 
be  subject  to  review  of  Dun  and 
Bradstreet  data  or  other  similar  credit 
checks.  In  addition  any  false  statement 
on  the  application  may  be  grounds  for 
denial  or  termination  of  funds. 

Potential  recipients  are  also  subject  to 
the  provisions  of  the  15  CFR  Part  26, 
"Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)";  the  provisions  of  the  Drug- 
Free  Workplace  Act  of  1988, 15  CFR  Part 
26(F);  and  to  the  provisions  of  31  U.S.C. 
1352  entitled  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  more  commonly  known 
as  the  "lobbying  disclosure"  rule. 

Awards  granted  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
Assistance  awards. 

Appendix  A 

Table  1.— Trace  Elements  Analyzed 
IN  THE  NS&T  Program 


Symbols 

Elements 

ai 

Aluminum. 

Si 

Cr 

Mn 

Silicon. 

Chromium. 

Manganese. 

Ni    ....'. 

Iron. 
NMsL 

Copper. 

Zn 

Zinc. 

As 

Arsenic. 

Se 

Selenium. 

Aa 

Silver. 

Cd  

So 

Tin 

Sb 

Antimony. 

Hg 

Ph 

Mercury. 
Lead. 
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arrangements  satisfactory  to  the 
Department  are  made.  This  Program  is 
included  in  the  Catalog  of  Federal 
Domestic  Assistance  under  the  Number 
11.426.  Potential  recipients  may  be 
required  to  submit  an  "Identification- 
Applications  for  Funding  Assistance 
Form  (Form  CD-346)"  which  is  used  to 
ascertain  background  information  on 
key  individuals  associated  with  the 
potential  recipient.  The  CD-346  form 
requests  information  to  reveal  if  any  key 
individuals  in  the  organization  have 
been  convicted  of,  or  are  presently 
facing,  criminal  charges  such  as  fraud, 
theft,  perjury,  or  other  matters  pertinent 
to  management  honesty  or  financial 
integrity.  Potential  recipients  may  also 
be  subject  to  review  of  Dun  and 
Bradstreet  data  or  other  similar  credit 
checks.  In  addition  any  false  statement 
on  the  application  may  be  grounds  for 
denial  or  termination  of  funds. 

Potential  recipients  are  also  subject  to 
the  provisions  of  the  15  CFR  Part  26, 
"Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)";  the  provisions  of  the  Drug- 
Free  Workplace  Act  of  1988, 15  CFR  Part 
26(F);  and  to  the  provisions  of  31  U.S.C. 
1352  entitled  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  more  commonly  known 
as  the  "lobbying  disclosure"  rule. 

Awards  granted  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
Assistance  awards. 

Appendix  A 

Table  1.— Trace  Elements  Analyzed 
IN  THE  NS&T  Program 


Symbols 

Elements 

Al 

Cr 

Mn 

Aluminum. 
Silicon 
Ctiromium. 
Manganese. 

Fe                

Iron. 

Ni 

Nickel. 

Copper. 

As.! ~. 

Se 

Ag. 

Cd 

Sn. 

Sb 

Hg - 

Ptj 

Zinc. 

Arsenic. 

Selenium. 

Silver. 

Cadmium. 

Tin 

Antimony. 

Mercury. 

Lead. 
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Table  2.— Organic  Compounds 
Analyzed  in  the  NS&T  Program 


CAS  No. 


Aromatic  hydrocarbons: 

Naphthalene _ 

2-Methytnaphthalene . 
1  -Methylnaphthalene . 
Biphertyl.. 


2.6'Ovnethytnap»ithalena....> 

AcenapWhene 

Acenaphthylene 

2.3.S-TnmathylnapMhal«ne.. 

Huorene 

t>lbenzCa,h]anttirBC8ne 

lndeno[  1 .2.3-cd  ]  pyrene 

Pfienanlhrene 

Anthracene „ 

1-Methylphenanthrane 

Fhjoranthene _ 

Pyrene 

Chrysene.. 

Benz[a]anthrac8ne 

Benzo  [  b  ]  f  tuoranthene . . 
Beniolklfhioranthene.. 

Benzol  ghilperytene 

Benzo(elpyrene 

Benzotalpyrene 

Perylene 

Chlorinated  pesticides: 

Aldrin „ __...... 

cis-Chlordane »»...... 

2,4-000 

4.4-DDD 

2.4'-OOE 

4.4-DDE 

Z4-DDT. 

4.4-ODT 

Dieldrin 

Heptachior.. 


fleptachior  epoxide 

Hexachlorobenzsne 

Lindane  (garoma-BHC)- 

Mirex _ 

trans-Nonachlor 

Eiidfin ..«».. 


Polychlonnatad  biphenyls: 
Dichkxobipherryl: 

2,4- 

Tiichlorobiphenyte: 

2,2.5. 

2,4,4- 

Tetrachlorobiphanyts: 

2.?,3.5' 

2.2.5,5' „... 

2.3',4.4- 

3.3'.4,4' 

Pentachlorobiphenyls: 

2.2',4.5,5' 

2.3.3,4,4' 

2,3-,4,4',5 

3.3'.4,4,5 

Hexactilorot>iphenyls: 

2.?,3.3',4.4' 

2.2'.3.4.4'.5' 

2.2'.4.4\5,5' 

2,2' J.3  .4,4'.5.- _- 

Heptachiorobiphenyts: 

2.?.3,4.4',5,5' 

2.?.3.4'.5,5'.« 

Octachlorobiphenyte: 

2^,3.3.4.4,5.6 _. 

Nonachlorobiphenyls: 

2.2.3.3, 4.4  3.5'.6.... 
Decachlorot3iphenyl: 

2.2  3.3,4.4',5,5.6.6'.. 


91-20-3 

91-57-6 

90-12-0 

92-62-4 

Sei'42-0 

83-32-9 

«29-26-5 

86-73-7 

53-70-3 

1S3-39-5 

8S01-8 

120-12-7 

832-69-9 

206-44-0 

129-00O 

216-01-8 

56-55-3 

56832-73-6 

207-66-9 

191-24-2 

192-97-2 

50-32-8 

19B-S54 

309-00-2 

5103-71-9 

53-194 

72-54-8 

3424-62-6 

72-55-9 

789-02-6 

50-29-3 

60-57-1 

76-44-6 

1024-57-4 

118-74-1 

58-89-9 

2385-85-5 

39765-80-5 

72-204 


Congener  No. 


It 


52 
86 
77 

101 
105 
118 
126 

128 
138 
1S3 
170 

180 
187 

195 

206 

209 


Table  2.— Organic  Compounds  Ana- 
lyzed IN  THE  NSiT  Program— Contin- 
ued 


Orgartotins: 
Monobutyttin'  (MBT) 
Dibutyttin'  (DBT) 
Tnbolyttin*  (TBT) 
Tin  measured  as  cation. 


CAS  No. 


Frank  W.  Maloney. 

Acting  Deputy  Assistant  Administrator. 

National  Ocean  Service. 

(FR  Doc.  91-28677  Filed  11-27-91:  8:45  am] 

BIUJNG  CODE  SSKM»« 


Marine  Mamnials 

agency:  National  Marine  Fisheries 

Service. 

action:  Application  for  Scientific 

Research  Permit  (P6M). 

Notice  is  hereby  given  that  the 
National  Zoological  Park,  Smithsonian 
Institution,  Washington,  DC  20008-2598. 
has  applied  for  a  Permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

Type  of  Take 

The  applicant  requests  a  permit  to 
import,  over  a  3-year  period,  blood 
samples  taken  from  40  luan  Fernandez 
fur  seal  pups  [Arctocephalus  phiUippii] 
and  blood  and  tissue  samples  from  an 
additional  120  Juan  Fernandez  fur  seal 
pups,  20  subadult  or  juvenile 
subantarctic  fur  seals  [Arctocephalus 
tropicalis)  and  20  Juan  Fernandez  fur 
seals  of  abnormal  pelage  color.  Each 
pup  will  be  captured  a  maximum  of  four 
times.  The  animals  will  be  sampled  on 
Alejandro  Selkirk  Island  and 
Desventurada  Islands,  Santiago,  Chile 
from  November  1991  to  March  1994. 
Bone  and  skin  samples  from  carcasses 
will  be  collected  from  locations  near 
present  or  historic  fur  seal  haulouts  on 
the  same  islands. 

The  major  objectives  of  the  research 
are  to  document  the  pattern  of  lactation 
and  mating  system  of  these  species.  The 
study  of  lactation  examines  the 
hypothesis  that  lactation  patterns  of  fur 
seals  follow  a  latitudinal  gradient  based 
on  associated  changes  in  seasonality 
and  predictability  of  resources.  The 
investigation  of  the  mating  system  of 
Juan  Fernandez  fur  seals  focuses  on  the 
influence  of  climate  on  female  and  male 
spatial  o^aoization  and  reproductive 
success. 


Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Re^Aer,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  VS. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East-West  Hwy..  suite 
7324,  Silver  Spring,  Mar>land  20910  (301) 
427-2289;  Director,  Southeast  Region. 
National  Marine  Fisheries  Service,  9450 
Roger  Blvd..  St.  Petersburg.  Florida 
33702  (813/893-3141);  and  Director. 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive. 
Gloucester,  Massachusetts  01930  (508/ 
281-9200). 

Dated:  November  19, 1991. 
Nancy  Foster, 

Director.  Off joe  of  Protected  Resources. 
(FR  Doc.  91-28549  Filed  11-27-91:  8:45  amj 

BILUNG  CODE  U1»-3a-M 


United  States  Travel  and  Tourism 
Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  December  17, 
1991,  at  9  a.m.  in  Seattle,  Washington 
(location  to  be  determined). 

Established  March  19, 1982,  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 


60976 
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includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  fmancial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63).  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

II.  Approval  of  Minutes 

III.  Go  USA  Coalition  Update 

IV.  Review  of  current  legislative  issues 

V.  Board  Plan  of  Action 

VI.  Miscellaneous 

VII.  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  room  1860,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  (telephone:  202-377-1904)  will 
respond  to  public  requests  for 
information  about  the  meeting. 
|ohn  G.  Keller.  Jr.. 

Under  Secretary  of  Commerce  for  Tra  vel  and 
Tourism. 
[FR  Doc.  91-28627  Filed  11-27-91;  8:45  am) 

B«LUNG  CODE  3510-1 1-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  China 

November  22, 1991. 

AGENCY:  Conmiittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  qf  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward,  recrediting  of 
swing  previously  subtracted  and  swing 
subtracted. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  48268,  published  on  November 
20. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
.Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  22, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  14, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31, 1991. 

Effective  on  November  22, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
November  14, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  China: 


Category 


Levela  not 

subiecttoa 

group 

300/301 

313 

314 


Adjusted  twetve^montli  iNnit  < 


Category 

Adjusted  twelve-moiitti  HmH ' 

317/326 

18,066,336    square    meters    of 

633    

»»t)ic^       not       more       tfian 
3,291.853  square  meters  shall 
be  in  Category  326. 
33,000  (tozen. 

840    

225.237  dozea 

845 

2,283.250  dozen. 

1,665.057  kilograms. 
39.516.945  square  meters. 
44,788.334  square  meters. 


■  The  limits  have  not  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31.  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-28635  Filed  11-27-91;  8:45  amj 

WLUNG  COOE  3S10-OR-f 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

November  22, 1991, 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  {anuary  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2. 1988,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China 
establishes  limits  for  the  1992  agreement 
year.  The  limits  for  Categories  335,  338/ 
339,  338-S/339-S,  340,  351,  352,  359-C, 
435,  436,  438,  444,  448,  617.  635,  648.  649 
and  831  are  being  reduced  for 
carryforward  used  in  1991. 
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Category 

Adjusted  twelve-month  limit  ■ 

317/326 

18.066,336    square    meters    of 

633  

wtiich       not       more       than 
3.291.853  square  meters  shall 
tM  in  Category  326. 
33,000  dozen. 

840 

225  237  dozea 

645 „ 

2,283,250  dozen. 

>  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-28635  Filed  11-27-91;  8:45  am| 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  People's  Republic  of  China 

November  22, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

{CITAO. 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  lanuary  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton.  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2. 1988,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China 
establishes  limits  for  the  1992  agreement 
year.  The  limits  for  Categories  335,  338/ 
339.  338-S/339-S.  340,  351,  352,  359-C, 
435,  436,  438,  444,  448,  617,  635,  648.  649 
and  831  are  being  reduced  for 
carryforward  used  in  1991. 


Federal  Register  /  Vol.  56,  No.  230  /  Friday,  November  29,  1991  /  Notices 


60977 


Overshipment  charges  amounting  to 
64.121  kilograms  will  be  applied  to  the 
1992  limit  for  Category  369-S. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  22. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  .Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  2, 1988, 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit 
effective  on  January  1. 1992.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1992  and  extending 
through  December  31. 1992,  in  excess  of  the 
following  levels  of  restraint: 


Category  Twelve-month  restraint  limit 


594.31 5  kilograms. 
10.271.588  square  meters. 
2.083.997  square  meters. 
9.462.865  square  meters. 
1.589.500  dozen. 
2.578.137  kilograms. 


Category 


Twelve-month  restraint  limit 


300/301 3.504.768  kitograms. 

313 38.688.971    square  meters 

314 43.935,223   square  rrieters 

315 152.086.638  square  meters 

317/326 17.894.275    square    meters 

of  wtMch  rK>t  more  than 
3,423.527  square  meters 
shall  be  in  Category  326 

331 „.  4.581.826  dozen  pairs. 

333 81  439  dozen 

334 285.094  dozen 

335 350.986  dozen 

336 146.317  dozen 

338/339 2.217.614  dozen  of  which 

not  more  tf»n  1.671.393 
dozen  shall  be  m  knit 
shirts  otfier  than  T-shirts 
and  tank  tops  in  Catego- 
hes  338-S/339-S  '. 

340 763.309  dozen  of  which  not 

more  ttian  393.185  dozen 
shall  t)e  in  shirts  made 
from  fabric  with  two  or 
nwre  cotors  m  the  warp 
and/or  the  tilling,  exclud- 
ing napped  shirts  in  Cate- 
gory 340-Z  V 

341 „ 625,403  dozen  of  whtch  not 

more  ttian  375,243  dozen 
shall  be  in  bkxjses  made 
from  fabric  with  two  or 
more  cokxs  in  ttie  warp 
arx)/or  the  filling  in  Cate- 
gory 341-Y'. 

342 245,047  dozen. 

345 122.835  dozen. 

347/348 2.325.301  dozen. 

350 136,567  dozen 

351 436.887  dozen 

352 1,657,504  dozen, 

359-C  * 488.973  kikjgrams 

359-V  » 760.678  kitograms. 

360 6.567.287  numbers  of  which 

not  more  ttian  4.479.525 
numbers  shall  tie  in  Cate- 
gory 360-P*. 

361 „ 3.690.434  numbers. 

363 28.114.314  numbers. 

369-D  ' 4.222.453  kitograms 

369-H  • 4,289,102  kitograms 

369-L* 2.756.721  kitograms 

369-S  >• 592.902  kitograms. 

410 1.901.119  square  meters  of 

wtiich  not  more  tt»n 
1,523.952  square  meters 
shall  be  Category  410- 
A  ■ '  and  not  more  tttan 
1.523.952  square  meters 
stiall  be  in  Category  410- 
B'» 

433 22,373  dozen 

434 12.747  dozen. 

435 23,182  dozen 

436 14,424  dozen 

438 25.242  dozen 

440 36,422  dozen  of  which  not 

more  than  20.812  dozen 
shall  be  m  men's  shirts  m 
Category  440-»it'». 

442 , 40.584  dozen 

443 131.116  numbers. 

444 192.995  numbers. 

445/446 280.963  dozen. 

447 75.772  dozea 

448 21,089  dozen 

607 2.807.872  kilograms. 

611 4,799.451  square  meters. 

613 6.587.481  square  meters. 

614 _ 10.351.755  square  meters 

615 21.550,474   square  meters. 

617 „ 14.910.914   square  meters. 

631 1,068.573  dozen  pairs. 


\d^M^^Mj 

633 „     ..    

49.680  dozen 

634 

540,483  dozen 

635 -       

548.216  dozen 

636 

489.917  dozen 

638/639 

2.273.106  dozen. 

640 

1.384.823  dozen. 

641 

1.231,861  dozen 

642 

286,992  dozen 

645/646 

796.953  dozen 

647 „ 

1.422,862  dozen 

648 

.  991.927  dozen 

649 

.  771.421  dozen 

650 

.  101.030  dozen 

651 - 

.  677.350  dozen  of  which  not 

more  than  119.252  dozen 

Shan  be  m  Category  651- 

B" 

652 

.  2.277.714  dozen. 

659-C'» 

.  364,527  kitograms. 

659-H>* 

.  2.467  938  kilograms. 

659-S  " 

.  538  858  kilograms. 

669-P  '• „ 

.  1.700.770  kitograms 

670-L  '•. 

.  13,796,612  kitograms 

831 

.  433.358  dozen  pairs. 

833 

.  23  753  dozen 

635 

.  1 1 1  565  dozen 

640 

.  433,992  dozen 

642 

.  237,538  dozen 

845 

.  2.345.264  dozen 

846 

.  157.571  dozen 

847 

.  1.157,994  dozen 

863-S  " 

.  7,970,087  numbers 

Group  II 

]   330,332.349.353, 

118,620,170  square  meters 

1       354,  359-0«'. 

431.432.439. 

459.  630.  632, 

643.  644.  653. 
1       654  and  659- 

O  ".  as  a  group. 

Sublevel  in  Group  II 

643 

..  459,461  numbers. 

Group  III 

201.220.222-225. 

320.886.768  square  meters 

227,  229,  362, 

equivalent. 

369-0 »»,  400. 

414.  464-469, 

600.  603.  604- 

O»\606,  618- 

622,  624-629. 

'       665,  666,  669- 

0  "and  670- 

O  '*,  as  a  group 

Group  IV 

632,  834,  836.  838. 

25,334.197    square    meters 

839.  843.  844. 

equivalent. 

850-652.  858 

and  859.  as  a 

group. 

Sublevrt  m  Group  IV 

836 

..  237,080  dozen 

'CaMgohM  338-S/339-S  an  HTS  nun*w»  •KMpI 
eiOB.10.0012.  6108  100014.  6109  100018.  6106  100023 
eiOS.10.0040.  610910004S.  610S100O60  and 
610910.0065 

•CMagory  340-Z  only  HTS  nwntMrs  620520201S 
6205.20.2020.  6205.20.20SO  and  6205  20  2060 

•CaMgory  341-Y:  only  HTS  numbar*  6204  22  3060 
620630.3010  and  6206 X 3030 

•Calagory  359-C  on»y  HTS  numbar* 
6103  49  3034.  6104  62  1020.  6104  69.3010. 
6114  20  0052,  6203  42  2010.  6203  42  2090. 
6211.32  0010.  6211  32.0025  and  6211  420010 

•CaMgory  359-V  onty  HTS  nurntoara 
6103  19  4030.  6104  12.0040,  6104  19.2040. 
6110.201024.  6110.20.2030,  6110  20  2035. 
6110  90  0046.  620192  2010.  6202  92.2020. 
6203194030.  620412.0040.  6204  19.3040. 
and  621 1.42.0070 


6103  42  2025. 

6114  20  0048. 
6204  62.2010. 

610319.2030. 
6110  201022. 
611090  0044. 
6203  19  1030. 
621132.0070 
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•CaMgoiy  deo-P-.  art)  HTS  nwnbws  630e^1.t010, 
6302211020.  630221^10.  6302212020.  6302.31  1010. 
6302.31  1020.  6302.31  ^10  and  6302.31  2020 

'Catagory  3ea-0:  only  HTS  numbara  6302.60.0010. 
6302  91  0006  and  630291  0045 

•Category  seS-H-  only  HTS  numbara  42C2  22  4020. 
4202.22  4SC0  *n)  420222.8030 

'Calogory  369-L:  only  HTS  numbara  4202.124000. 
4202  12  8020.  4202I2.b06C.  4202  92  1500,  4202  92.3015 
Wtd  4202  9Z.S00Q. 

'•  Category  369-S:  onty  HTS  nurnbar  6307  10  2005. 


"Category 
5111.11.7030. 
5111  19.6040. 
5t  11.30  9000. 
5212.121010 
5212.21  1010. 
5212.25.1010. 
5407.93  0S10. 
5406  33  0510. 
5515  92  0510. 


410-A:    only    HTS    numben 
5111117060,    5111192000. 


5111  196060. 
511190  300? 
5212  13  1010 
5212.22  1010. 
531 1.00  2000. 
5407  94.0.S10 
5406  34.0510. 
5516  310510. 


5111  196060. 
511190.9000, 
521214  1010, 
521223.1010. 
5407  91  0610, 
540631.0510, 
5515130510. 
5516  32.0510. 


551634.0510  ana  6301.2C  0020 
"CalaQory    41C-9:    only    HTS 


numbera 

5007.90.6030.    5112112030  5:121t.20«0 

5112.19.9020.    511219  9030.  5112.19.9040. 

511219.9060.    5112i!03000.  511^30.3000. 

5112909010.    5112909000.  5212111020 

5212  13  1020.    5212.14  1020,  5212  15  1020, 

5212  221020,    521223  1020,  5212.24  1020. 

5309  21  2000.    530929 2000.  540/91  0620 

5407  93  0520,    5407.94  0520.  5406.31  0620 

5406.33  0620,    5406.34.0520.  5515 '3  0520. 

5515.920520     5516JI  0520.  5616320520. 
and  5516  34  0520. 

"Catagory  440-U:  only  HTS  numbara 
6203.23.0030.  6205101000.  6206  1020:0 
6205.30.1510.  620530  1520.  6205  902020. 
and  621 131  0030 

'•Catagory  651-8:  only  HTS  nurT«ara  6107  22.0015  and 
6l0e.32.0015. 

•Catagory    659-C:    only    HTS    numbara    6103.23.0055. 


5111.11.3000. 

5111  196020. 
5111.20.9000, 
5212.11.1010. 
5212.151010. 
S212J41010, 
5407  92  0510. 

5408.32  0510. 
S51522.0510. 

5516.33  0510. 

5007.106030. 

5112  19.9010. 
511219.9060. 
5112.90.3000. 
521212.1020. 
521221. t020, 
5212.251020. 
5407.920520, 
5406  32  0520. 
551622.0520. 
551633.0520 

6203  210030. 
6205  10  2020. 
6295  90.4020 


6103  49  2000  6103.49.3038. 

6104  69  1000,  6104.S«.3014. 
6203  43.2010.  6203.43.2090. 
6204631510.  620469.1010. 


6103  43  2020,  6103  437025 

610463  1020,  610463  1030 

6114.30  3044.  6114.30.3054, 
6203  49  1010  6203  49  1090 
6210  104015.  6211330010,  6211.330017         and 
6211.43  0010. 

'•Category  659-H:  only  HTS  numbara  6502.W.9030. 
6504  00  9015.  6604  00  9060.  6505  90  5090.  6506  90.6090. 
6S06  90  7090  and  6505  90  8090 

"  Category    669-S:    only    HTS    numbara  6112.31.0010. 

6112.31.0020.    61124)0010.    611241.0020.  611^41.0030. 

6112.410040.  6211.11.1010.  621111.1020.  6211121010 
and  6211.121020. 

"Category    669-P'    only    HTS    numbara  6306  31.0010. 

6305.31  0020  and  6305.39  0000. 

■•Category  670-L:  only  HTS  numbera  4202.12.6030. 
420M2J070.  4202923020.  4202923030         and 

420ZB2.9020. 

"Category  863-S  only  HTS  nuniber  6307  1 0.20 15. 

"Catagory  369-a  all  HTS  numbara  except  6103.422025. 
6103.493034.  6104  621020.  6104  69  3010.  6114.20  0048, 
6114.200052.  6203.42.2010.  6203.422090.  6204.62.2010, 
6211.32.0010.  6211J2.002S.  6211420010  (Category  359- 
O:  610319.2030.  6103194030.  6104  120040. 


6104.19.2040.  6110.201022. 

6110J0.2035.  6110  90  0044, 

6202.92.2020.  6203  19.1030. 

6204  19.3040.  6211.32.0070 
359- V). 

"  Category  659-0:  al  HTS  numbera  ancapl  6103  23  0055. 

6103.43.2020,  610343.2025,    6103492000,    6103,49.3038. 


6110  20.1024,  6110-20.2030, 
6110  90  0046,  6201.92.2010. 
6203  19.4030.  6204  12  0040. 
and  6211.42.0070  (Category 


6104631020,  6104631030 

6114  30  3044.  6114  30  3064. 

6203491010.  6203.491090. 

621010.4015.  6211.33.0010. 


6104691000,    610469,3014, 

6203432010,    6203.43,2090. 

6204  63  1510.    6204  681010. 

6211330017.  6211430010 
(Catapory         659-C);  6502009030.  6504009015. 

6504009060.  6505.90.5090.  6505.906060.  6505.90.7090. 
6505  908090  (Category  65S-H):  6112.31.0010. 

6112310020.  6112410010.  611241.0020.  611241.0030. 
611241.0040.  6211111010.  6211.11.1020.  6211.12.1010 
and  6211  121020  (Catagory  659-S). 

'•  Category  389-0  t  HTS  numbara  axcapl  6302  60  OOlO, 
6332910005.  6302  91 .0045  (Category  369-0). 

420222  4020.  4202.22.4500.  4202.22  8030  (Category  368- 
H);  4202  12  4000.  4202.12  8020.  4202  12  8060. 

4202.921500.  4202.92  3015.  4202926000  (Catagory  36S- 
LT.  and  6307.10.2005  (Category  368-5) 

>•  Category  604-0  ««  HTS  numbera  except  5506  32  0000 
■Category  604-A). 


"Category  660-O.  all  HTS  numbera  excapt  6306^1  0010, 
6305.31,0020  and  6305.39.0000  (Category  668-P). 

••Category  670-O  only  HTS  numbera  4202.22.4030. 
4202.22.8060  wid  4202  32  9550 


Iinpart8  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31, 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  hmits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-28645  Filed  11-27-91;  8:45  am) 
enXINQ  COM  3610-INI-F 


Ad|ustment  of  Import  Limits  and 
Sublimit  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Product*  Produced 
or  Manufactured  In  Peru 

November  22, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  ). 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION! 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338/ 
339  and  sublimit  for  Categories  338-5/ 
339-S  are  being  increased  for  swing  and 
carryover.  The  limit  for  Category  219  is 


being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  50861,  published  on  December 
11, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  22, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Peru  and  exporteid  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31, 1991. 

Effective  on  December  2, 1991,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Peru: 


Category 

Limit  rx>t  ina 

grouD 
219                

338/339 

875,151    dozen    of    which    not 

more    than    676,801     dozen 
shall  be  in  Categones  338-S/ 
339-S'. 

>  Th«  Nttmis  have  not  t)e«n  adjiisted  to  accotjnt  for 
any  imports  exported  after  Oecemt>er  31.  1990. 

•Category  338-S:  on*y  HTS  nombers 
610322.0050.  6105.10.0010,  6106100030, 

6105.90.3010.  6109.10.0027.  6110  20  1025, 

6110.20.2040.  6110.20.2065,  6110  90  0068, 

6112.110030  and  6114.20.0005.  Category  339-S: 
only  HTS  numtjers  6104.22.0060,  6104  29  2049. 
610610.0010.  6106.10.0030,  6106902010, 

6106.903010.  6109.10.0070,  6110.201030. 

6110.20.2045.  6110.20.2075,  6110  90.0070, 

61 12.1 1 .0040,  61 14.20.0010  and  61 1 7.90.0022. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
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being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION.  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990).  Also 
see  55  FR  50861,  pubhshed  on  December 
11. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  22, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Peru  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31. 1991. 

Effective  on  December  2, 1991,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Peru: 
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Cat«go»y 

Adjusted  l«Mt««-<nonth  KmM  > 

Limit  not  in  a 
219          

15,755,983  square  meters. 

338/339 

875,151    dozen    of    wtvch    not 

more    than    676,801     dozen 
shall  tie  in  Categones  338-S/ 
339-S'. 

'  The  limits  have  not  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31,  1990. 

*  Category  338-S:  onty  HTS  numbers 
6103.22.0050.  6105.10.0010.  6106.10.0030. 
6105.90.3010.  6109.10  0027.  6110  201025, 

6110.20.2040,  6110.20.2065,  611090  0068, 

6112.110030  and  6114.20  0005;  Category  339-^: 
only  HTS  numbers  6104.22.0060.  6104  29  2049. 
6106  10.0010.  6106  10  0030.  6106  90  2010, 

6106.903010.  6109.10.0070.  6110.201030, 

6110  20.2045,  6110.20.2075,  6110  90.0070, 

611211.0040.  6114.20.0010  and  6117.90.0022. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-28646  Filed  11-27-91:  8:45  am] 

MIXING  CODE  3S10-On-F 


COMMISSION  ON  MINORITY 
BUSINESS  DEVELOPMENT 

Hearing 

agency:  Commission  on  Minority 
Business  Development. 
ACTION:  Public  hearing. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  public  hearing  of 
the  United  States  Commission  on 
Minority  Business  Development  will  be 
held  on  Tuesday,  December  17, 1991. 
The  hearing  is  open  to  the  public. 

The  December  17th  hearing  will 
convene  at  9  a.m.  at  the  Prince  Georges 
Community  College.  Largo  Student 
Center  Building,  in  the  Rennie  Forum, 
Largo,  Maryland. 

The  public  hearing  is  for  the  purpose 
of  receiving  testimony  from  public  and 
private  sector  decision-makers  and 
entrepreneurs,  professional  experts, 
corporate  leaders  and  representatives  of 
key  interest  groups  and  organizations 
concerned  about  minority  business 
development  and  participation  in 
federal  programs  and  contracting 
opportunities. 

The  issues  of  concern  will  be  MS& 
and  COD  Program,  8(a),  Access  to 
Capital,  Subcontracting,  Certification, 
Training  and  Education  for  Minority 
Entrepreneurs,  Mentorship, 
International  Trade,  Perception,  Need 
for  an  Independent  Assessment  Body 
and  general  minority  business 
development. 

The  Commission  was  established  by 
Public  Law  100-656,  for  purposes  of 
reviewing  and  assessing  Federal 
programs  intended  to  promote  minority 
business  and  making  recommendations 
to  the  Resident  and  the  Congress  for 
such  changes  in  laws  or  regulations  as 
may  be  necessary  to  further  the  growth 
and  development  of  minority 
businesses. 

FOR  FURTHER  INFORMATION  AND 
TESTIMONY  INFORMATION:  Contact  S, 
Arlene  Pinkney  or  Leo  Salazar  at  202- 
523-0030  at  the  Commission  on  Minority 
Business  Development,  750 17th  Street 
NW.,  suite  300.  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 
Transcripts  of  hearings  will  be  available 
for  public  inspection  during  regular 
working  hours  at  the  Commission  Office 


approximately  30  days  following  the 

hearing 

Andrt  M.  Carrington, 

Executive  Director 

[FR  Doc.  91-28543  Filed  ll-27-«l;  8:45  am| 

BiUlNO  CODE  6«20-PB-M 

COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  Thursday,  16 
January  1992  at  10  a.m.  in  the 
Commission's  offices  in  the  Pension 
Building.  Suite  312,  Judiciary  Square,  441 
F  Street,  NW.,  Washington.  DC  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
Commission  offices  (202-504-2200)  for 
details  concerning  access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  22  November 
1991. 

Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  91-28617  Filed  ll-27-a9:  8:45  am] 

BHJJNG  CODE  tSSO-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Extension  of  Approval  of 
Information  Collection 
Requirements— Labels  and 
instructions  for  Certain  Coal  artd 
Wood  Burning  Appliances 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  with 
previsions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  December  31, 1994,  of 
information  collection  requirements  set 
forth  in  16  CFR  part  1406,  "Coal  and 
Wood  Burning  Appliances — Notification 
of  Performance  and  Technical  Data." 
That  rule  requires  manufacturers  and 
importers  of  certain  wood  and  coal 
burning  appliances  to  provide  safety 
information  to  consumers  on  labels 
affixed  to  those  products  and  in 


instructions  to  accompany  those 
products.  The  rule  also  requires 
manufacturers  and  importers  to  provide 
to  the  Commission  copies  of  labels  and 
instructions  and  an  explanation  of  how 
certain  clearance  distances  in  those 
labels  and  instructions  were  determined. 
The  requirements  to  provide  copies  of 
labels  and  instructions  to  the 
Commission  have  been  in  effect  since 
May  16, 1984.  For  this  reason,  the 
information  burden  imposed  by  this  rule 
is  limited  to  manufacturers  and 
importers  introducing  new  products  or 
models,  or  making  changes  to  labels, 
instructions,  or  information  previously 
provided  to  the  Commission. 

The  purposes  of  the  reporting 
requirements  in  part  1406  are  to  reduce 
risks  of  injuries  from  fires  associated 
with  the  installation,  operation,  and 
maintenance  of  the  appliances  which 
are  subject  to  the  rule,  and  to  assist  the 
Commission  in  determining  the  extent  to 
which  manufacturers  and  importers 
comply  with  the  requirements  in  part 
1406. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
InformatioD  Collection  Requirements 

Agency  address.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Coal 
and  Wood  Burning  Appliances — 
Notification  of  Performance  and 
Technical  Data  (16  CFR  part  1406). 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  One  time, 
plus  updates  when  new  models  are 
introduced  or  previously  submitted 
materials  are  changed. 

General  description  of  respondents: 
Manufacturers  and  importers  of  coal 
and  wood  burning  fireplace  stoves, 
heaters,  and  similar  appliances. 

Estimated  number  of  respondents:  20. 

Estimated  average  number  of  hours 
per  respondent:  3  per  year. 

Estimated  number  of  hours  for  all 
respondents:  60  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Elizabeth  Harker.  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Plarming  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
492-6416. 
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This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  Noveml>er  22. 1991. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safely 

Commission. 

[FR  Doc.  91-28553  Filed  11-27-91;  8:45  amj 

BtLLINQ  CODE  (3SS-01-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Review  of  the  B-2 

action:  Advisory  committee  meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Review  of  the  B-2  will 
meet  in  closed  session  on  December  5, 
1991  at  the  Pentagon.  Arlington,  Virginia 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  B-2  program  with 
emphasis  on  the  flight  test  program  and 
reductions  of  program  costs. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  II,  (1988)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  publia 

Dated:  November  25, 1991. 
Linda  M.  Bynum. 

A  Iternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-28667  Filed  11-27-91;  8:45  am) 

BiUJNQ  CODE  3t10-«1-M 


Department  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  Public  Law  95-202  and  DODO 
1000.20 

In  the  matter  of  civilians  employed  by 
Consolidated  Aircraft  Corporation 
(Consairway  Division)  during  WWII  as  flight 
crew  members  operating  aircraft,  owned  by 
USAAF,  Air  Transport  Command,  assigned  to 
Consairway  and  included  those  support 
personnel  who  were  necessary  to  the 
required  performance  of  the  contractual 
obligations  of  Consairway  during  the  period 
of  December  7, 1941  through  August  14, 1945. 

Under  the  provisions  of  section  401. 
Public  Law  95-202  and  OOD  Directive 
1000.20.  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 


has  accepted  an  application  on  behalf  of 
the  group  known  as:  "Civilians 
Employed  by  Consolidated  Aircraft 
Corporation  (Consairway  Division) 
during  WWII  as  Flight  Crew  Members 
Operating  Aircraft,  Owned  by  USAAF, 
Air  Transport  Command.  Assigned  to 
Consairway  and  Included  those  Support 
Personnel  Who  Were  Necessary  to  the 
Required  Performance  of  the 
Contractual  Obligations  of  Consairway 
During  the  Period  December  7. 1941 
through  August  14, 1945." 

Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
military  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DOD  Civilian/Military  Service  Review 
Board,  Secretary  of  the  Air  Force 
(AFPC),  Washington,  DC  20330-1000. 
Copies  of  documents  or  other  materials 
submitted  cannot  be  returned.  For 
further  information,  contact  Lt  Col 
Dunlap,  (703)  692-4747. 
Patsy  |.  Conner. 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-28545  Filed  11-27-91;  8:45  am] 

BILLBtQ  CODE  3910-01-41 


Intent  To  Grant  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  part  404 
of  title  37.  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517  as 
amended  by  Public  Law  98-620,  codified 
at  sections  207  and  208  of  title  35.  United 
States  Code,  the  Department  of  the  Air 
Force  announces  its  intention  to  grant 
Aware.  Inc..  One  Memorial  Drive,  4th 
Floor.  Cambridge,  Massachusetts  02142- 
1301,  a  corporation  of  the  State  of 
Massachusetts,  an  exclusive  license  for 
practice  of  an  invention  domestically 
and  in  certain  foreign  countries,  said 
invention  being  described  and  claimed 
in  United  States  Patent  Application 
Serial  Number  07/760,021,  filed  12 
September  1991  in  the  name  of  Terrence 
G.  Champion  for  "Multi-Speaker 
Conferencing  Over  Narrow  Band 
Channels." 

The  license  described  above  will  be 
granted  unless  an  objection  thereto," 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  the  sixty  (60)  day 
period  immediately  following  the  date  of 
publication  of  this  Notice. 

All  conununications  concerning  this 
Notice  should  be  sent  to  Mr.  Donald  ). 
Singer.  Chief.  Patents  Division.  Air 
Force  Legal  Services  Agency,  AFLSA/ 


JACP,  1900  Half  Street,  SW., 

Washington,  DC  20324-1000,  Telephone 

No.  (202)  475-1388. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  91-28544  Filed  11-27-91;  8:45  am) 

BMJJNQ  COM  9910-01-M 


Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment 

agency:  Department  of  the  Army,  DOD. 

action:  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  for  the 
realignment  of  the  Joint  Readiness 
Training  Center  and  the  199lh  Separate 
Motorized  Brigade  to  Fort  Polk. 
Louisiana. 

SUMMARY:  The  Defense  Base  Closure 
and  Realignment  Commission  was 
mandated  by  Public  Law  101-510,  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  presented  to  the 
President  in  their  report  on  July  1, 1991, 
and  Were  approved  by  the  President  and 
forwarded  to  Congress  on  July  11, 1991. 
Included  in  the  Commission's  report 
were  the  recommendations  to  relocate 
the  Joint  Readiness  Training  Center 
from  Fort  Chaffee,  Arkansas,  and  the 
199th  Separate  Motorized  Brigade  from 
Fort  Lewis,  Washington,  to  Fort  Polk, 
Louisiana.  After  45  legislative  days,  the 
recommendations  became  law  on 
October  2. 1991. 

ALTERNATIVES:  Public  Law  101-510 
exempted  the  decision  making  process 
of  the  Commission  in  recommending 
installations  to  be  closed  or 
realigned  from  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969.  The  law  also  exempted  the 
Department  of  Defense  from  considering 
the  need  for  closing,  realigning  or 
transferring  functions  and  from  looking 
at  alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  realignment  on  installations 
receiving  fimctions  from  other 
installations  and  the  environmental 
effects  of  property  disposal. 

PUBUC  review:  The  public  will  have  an 
opportunity  to  comment  on  the  findings 
of  the  Environmental  Assessment  before 
any  action  is  taken  to  implement  these 
realignment  actions.  Opportunity  for 
public  comment  is  anticipated  during  the 
summer  of  1992. 
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JACP.  1900  Half  Street.  SW.. 

Washington.  DC  20324-1000.  Telephone 

No.  (202)  475-1388. 

Patsy  |.  Conner. 

A  ir  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  91-28544  Filed  11-27-91:  8:45  am) 
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Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment 

agency:  Department  of  the  Army,  DOD. 

action:  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  for  the 
realignment  of  the  Joint  Readiness 
Training  Center  and  the  199th  Separate 
Motorized  Brigade  to  Fort  Polk, 
Louisiana. 

summary:  The  Defense  Base  Closure 
and  Realignment  Commission  was 
mandated  by  Public  Law  101-510.  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  presented  to  the 
President  in  their  report  on  July  1, 1991, 
and  Were  approved  by  the  President  and 
forwarded  to  Congress  on  July  11, 1991. 
Included  in  the  Commission's  report 
were  the  recommendations  to  relocate 
the  Joint  Readiness  Training  Center 
from  Fort  Chaffee.  Arkansas,  and  the 
199th  Separate  Motorized  Brigade  from 
Fort  Lewis,  Washington,  to  Fort  Polk, 
Louisiana.  After  45  legislative  days,  the 
recommendations  became  law  on 
October  2, 1991. 

ALTERNATIVES:  Public  Law  101-510 
exempted  the  decision  making  process 
of  the  Commission  in  recommending 
installations  to  be  closed  or 
realigned  from  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969.  The  law  also  exempted  the 
Department  of  Defense  from  considering 
the  need  for  closing,  realigning  or 
transferring  functions  and  from  looking 
at  alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  realignment  on  installations 
receiving  functions  from  other 
installations  and  the  environmental 
effects  of  property  disposal. 

PUBUC  review:  The  public  will  have  an 
opportunity  to  comment  on  the  findings 
of  the  Environmental  Assessment  before 
any  action  is  taken  to  implement  these 
realignment  actions.  Opportunity  for 
public  comment  is  anticipated  during  the 
summer  of  1992. 


Dated:  November  22. 1991. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Amiy 
(Environment.  Safety  and  Occapational 
Health)  OASA  (lUrEJ. 

(FR  Doc.  91-28680  Filed  11-27-91:  a45  am| 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Progrsm  Between  the 
Defense  Finartce  and  Accounting 
Service— Kansas  City  Center  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency. 
Department  of  Defense. 

action:  Notice  of  an  internal 
Department  of  the  Defense  computer 
matching  program  between  the  Defense 
Finance  and  Accounting  Service — 
Kansas  City  Center  (DFAS-KC)  and  the 
Dpfense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD)  for  public  comment. 

summary:  DMDC.  as  the  matching 
agency  under  the  Privacy  Act  of  1974,  as 
amended.  (5  U.S.C.  552aj,  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
DFAS-KC  and  DMDC  that  their  records 
are  being  matched  by  computer.  The 
record  subjects  are  delinquent  debtors 
of  the  DFAS-KC  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  payment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  adminis'e'ed  by 
DFAS-KC  so  as  to  permit  DFAS-KC  to 
pursue  and  collect  the  debt  by 
volunatary  repayment  or  by 
administrative  or  salan,  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

DATES:  This  proposed  action  will 
become  effective  December  30, 1991, 
and  the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  400 
Army  Navy  Drive,  Room  205.  Arlington. 
VA  22202-2884.  Telephone  (703)  614- 
3027. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a). 
DFAS-KC  and  DMDC  have  concluded  a 
memorandum  of  understanding  (MOU) 
to  conduct  a  computer  matching 
program  between  the  agencies.  The 
pui-'oose  of  the  match  is  to  assist  DFAS- 
KC  in  identifying  and  locating  those 
delinquent  debtors  employed  in  another 
Federal  agenc>'  or  uniformed  service, 
including  retirees  receiving  a  Federal 
benefit.  DFAS-KC  will  use  this 
information  to  initiate  independent 
collection  of  these  debts  under  the  Debt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming  or  by 
administrative  or  salary  offset 
procedures  until  the  obligation  is  paid  in 
full.  The  parties  to  this  MOU  have 
determined  that  a  computer  matching 
program  is  the  most  efficient,  effective 
and  expeditious  method  for 
accomplishing  this  task  with  the  least 
BiTiount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
MOU  between  DFAS-KC  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Management  Division.  Defense  Finance 
and  Accounting  Service — Kansas  City 
Center,  Kansas  City,  MO  64197-OUOl. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  .54 
FR  25818  on  June  19, 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  and  an  advance  copy 
of  this  notice  was  submitted  on 
November  15, 1991,  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals."  dated 
December  12. 1985  (50  FR  52738, 
December  24, 1965).  This  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
eHiective  until  that  review  period  has 
elapsed. 


Dated:  Noxcir.ber  25. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofD^ense. 

Computer  Matching  Program  Between 
the  Defense  Flnanoe  and  Accounting 
Service-Kansas  City  Center  and  the 
Defease  Manpower  Data  Center  o(  the 
Departineat  of  Defense  for  Debt 
Collection 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Defense  Finance  and 
Accounting  Service-Kansas  City  Center 
(DFAS-KC)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  DFAS-KC  is  the 
source  agency,  ie..  the  agency  disclosing 
the  records  for  the  purpose  of  the  match. 
DMDC  is  the  specific  recipient  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
delinquent  debtors  who  are  current  or 
former  Federal  employees  or  mihtary 
members  receiving  any  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  Stales  Government 
under  certain  programs  administered  by 
DF.^S-KC  so  as  to  permit  DFAS-KC  to 
puisue  and  collect  the  debt  by  voluntary 
repayments  or  by  administrative  or 
salary  offset  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982. 

C.  AuUwrity  for  conducting  the  match: 
The  legal  authority  for  conducting  the 
matching  program  is  contained  in  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365).  31  U.S.C.  chapter  37,  subchapter  I 
(General)  and  subchapter  II  (Claims  of 
the  United  States  Government),  31 
U.SC.  3711  Collection  and  Compromise. 
31  U.S.C.  3716-3718  Administrative 
Offset.  5  U.S.C  5514  Installment 
Deduction  for  Indebtedness  (Salary 
Offset):  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense.  Appointment 
Powers  and  Duties:  Secrton  206  of 
Executive  Order  11222:  37  U.S.C.  1007. 
Military  Salary  Offset:  4  CFR  chapter  II. 
Federal  Claims  Collection  Standards 
(General  Accounting  Office — 
Department  of  Justice):  DoD  Instruction 
7045.18.  Coiieclion  of  IndebfednesB  due 
the  United  States  (32  CFP  part  90);  DoD 
Directive  7045.13  DoD  Credit 
Management  and  Debt  Collection 
Program,  dated  October  31, 1986. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a. 
from  which  records  will  be  disclosed  for 
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the  purpose  of  this  computer  match  are 
as  follows: 

1.  This  match  will  involve  the  DFAS- 
KC  record  system  identified  as 
MFD(X)007.  'Marine  Corps  Financial 
Records  System",  last  published  in  the 
Federal  Register  at  56  FR  24793  on  May 
31, 1991.  The  notice  contains  an 
appropriate  routine  use  for  the  release 
of  these  records  for  this  purpose.  The 
DFAS-KC  file  contains  information  on 
approximately  10,000  debtors. 

2.  The  DoD  systems  of  records  are 
S322.10  DMDC,  "Defense  Manpower 
Data  Center  Data  Base ',  published  at  56 
FR  19838  on  April  30. 1991,  and  S322.ll 
DLA-LX.  "Federal  Creditor  Agency  Debt 
Collection  Data  Base",  last  published  in 
the  Federal  Register  at  52  FR  37495  on 
October  7, 1987.  The  DMDC  files  contain 
information  on  approximately  ten 
million  active  duty,  retired,  and  Reserve 
military  members,  and  current  and 
former  Federal  civilian  employees. 

3.  This  computer  match  is  internal 
within  the  DoD.  The  Dod  is  considered  a 
single  agency  for  routine  use  disclosure 
purposes  under  the  Privacy  Act.  All 
routine  uses  published  in  DoD  record 
system  notices  are  for  disclosure  of 
records  outside  the  DoD  for  a  use  that  is 
compatible  with  the  purpose  for  which 
the  information  was  collected  and 
maintained  by  DoD.  The  exchange  of 
records  for  this  match  between  DFAS- 
KC  and  DMDC  is  permitted  under  the 
exception  of  subsection  {b)(l)  of  the 
Privacy  Act.  i.e..  to  those  officers  and 
employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties.  Therefore,  there  is  no 
requirement  that  either  record  system 
notice  have  a  routine  use  for  the  match. 
Nevertheless,  the  exchange  of  the 
records  is  compatible  with  the  purposes 
for  which  the  information  was  collected 
and  maintained  in  both  systems. 
Moreover,  there  will  be  a  disclosure 
accounting  maintained  by  DMDC  for 
any  disclosures  from  the  S322.10  DMDC 
and  S322.ll  DLA-LZ  record  systems. 

E.  Description  of  Computer  Matching 
Program:  DFAS-KC.  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  tape  of  individuals  who  are 
indebted  to  the  Marine  Corps.  The  tape 
will  contain  data  elements  on  individual 
debtors.  DMDC,  as  the  recipient  agency, 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  DFAS-KC 
file  against  a  DMDC  computer  data 
base.  Matching  records,  "hits"  based  on 
the  SSN,  will  produce  the  member's 
name,  service  or  agency,  category  of 
employee,  salary  or  benefit  amounts, 
and  current  work  or  home  address. 
Matching  records  will  be  returned  to 
DFAS-KS  in  a  standard  430  byte  output 


record  on  tape.  DFAS-KC  vrW  be 
responsible  for  verifying  the  information 
and  for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
DFAS-KC  will  be  responsible  for 
making  the  final  determinations  as  to 
positive  identification,  amount  of 
indebtedness,  and  recovery  efforts  as  a 
result  of  the  match.  Debtors  identified 
on  the  DMDC  listing  as  in  a  Marine 
Corps  active  duty,  reserve,  or  retired 
pay  status  are  treated  as  in-service 
debtors.  If  the  debtor  is  employed  by 
another  Federal  agency,  a  request  for 
salary  or  administrative  offset  is  issued 
to  the  employing  agency.  Debtors 
identified  on  the  DMDC  listing  as  in  a 
Navy.  Air  Force,  or  Army  active  duty, 
reserve  or  retired  pay  status  are  issued  a 
military  pay  offset  warning  letter.  If  no 
response  is  received  after  30  days,  a  Pay 
Adjustment  Authorization  is  issued  to 
deduct  monthly  installments  from  the 
debtor's  military  pay. 

F.  Individual  notice  and  opportunity 
to  contest:  It  will  be  the  responsibility  of 
DFAS-KC  to  verify  and  determine 
whether  the  data  from  the  DMDC  match 
are  consistent  with  the  data  from  the 
DFAS-KC  debtor  file,  and  to  resolve  any 
discrepancies  or  inconsistencies  as  to 
positive  identification.  Any 
discrepancies  or  inconsistencies 
furnished  by  DMDC.  or  developed  as  the 
result  of  the  match,  such  as  amount  of 
indebtedness  or  salaries  of  hits  will  be 
independently  investigated  and  verified 
by  DFAS-KC  prior  to  any  final  adverse 
action  being  taken  against  the  individual 
by  DFAS-KC.  There  will  be  no  adverse 
action  taken  based  on  raw  hits. 

Marine  Corps  Debtors — There  are  two 
(2)  primary  types  of  salary  offset: 
Military  Salary  Offset— under  Title  37 
U.S.C.  1007  (Deduction  from  pay).  Army 
debtors  who  are  currently  serving  in  the 
Armed  Forces  in  an  activy  duty,  reserve, 
or  retired  pay  status. 

Civilian  Salary  Offset— Under  5  U.S.C. 
5514  Army  debtors  who  are  currently 
employed  as  a  civilian  or  retired  by  a 
government  agency. 

Under  subsection  (c)  of  37  U.S.C.  1007, 
an  amount  that  a  member  of  the  Armed 
Forces  is  administratively  determined  to 
owe  the  United  States  may  be  deducted 
from  the  pay  of  the  member  in  monthly 
installments.  The  debtor  is  notified  in 
writing  when  collections  are  made 
under  this  authority.  That  notification 
includes  information  concerning  the 
amount  to  be  collected  and  the  amount 
of  monthly  deductions.  The  debtor  is 
given  an  opportunity  to  enter  into  a 
voluntary  agreement  to  repay  the  debt 
under  terms  agreeable  to  DFAS-KC.  The 
debtor  is  given  an  opportunity  to  inspect 
and  copy  records  related  to  the  debt  and 
for  review  of  the  decision  related  to  the 


debt.  Request  for  copies  of  the  records 
relating  to  the  debt  shall  be  made  no 
later  than  10  days  from  the  receipt  by 
the  debtor  of  the  notice  of  indebtedness. 

The  debtor  is  entitled  to  a  30  day 
written  notification  informing  the  debtor 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pay  if 
the  amount  owed  is  not  paid  in  full,  and 
an  explantion  of  other  rights  of  the 
debtor  under  the  law. 

The  debtor  is  also  entitled  to  an 
opportunity  for  a  hearing  concerning  the 
existence  or  the  amount  of  the  debt,  or 
when  a  repayment  schedule  is 
established  other  than  by  written 
agreement  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repayment  schedule,  must 
be  made  within  30  days  of  receipt  by  the  , 
debtor  of  the  notice  of  indebtedness  or 
within  45  days  after  receipt  of  the 
records  relating  to  the  debt,  if  such 
records  are  requested  by  the  debtor. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 
repeated  no  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  DFAS-KC  and  DMDC,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  room  205,  Ariington,  VA  22202- 
2884.  Telephone  (703)  614-3027. 
[FR  Doc.  91-28668  Filed  11-27-91;  8:45  am) 
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debt.  Request  for  copies  of  the  records 
relating  to  the  debt  shall  be  made  no 
later  than  10  days  from  the  receipt  by 
the  debtor  of  the  notice  of  indebtedness. 

The  debtor  is  entitled  to  a  30  day 
written  notification  informing  the  debtor 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pay  if 
the  amount  owed  is  not  paid  in  full,  and 
an  explantion  of  other  rights  of  the 
debtor  under  the  law. 

The  debtor  is  also  entitled  to  an 
opportunity  for  a  hearing  concerning  the 
existence  or  the  amount  of  the  debt,  or 
when  a  repayment  schedule  is 
established  other  than  by  written 
agreement  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repayment  schedule,  must 
be  made  within  30  days  of  receipt  by  the  , 
debtor  of  the  notice  of  indebtedness  or 
within  45  days  after  receipt  of  the 
records  relating  to  the  debt,  if  such 
records  are  requested  by  the  debtor. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 
repeated  no  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  DFAS-KC  and  DMDC,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  room  205,  Arlington,  VA  22202- 
2884.  Telephone  (703)  614-3027. 
[FR  Doc.  91-28668  Filed  11-27-91;  8:45  am) 
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Privacy  Act  of  1974;  Computer 
Matching  Program  Between  ttie 
Defense  Finance  and  Accounting 
Servlce-lndtanapolis  Center  and  tt)e 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Notice  of  an  internal 
Department  of  the  Defense  computer 
matching  program  between  the  Defense 
Finance  and  Accounting  Service- 
Indianapolis  Center  (DFAS-IN)  and  the 
Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD)  for  public  comment. 

summary:  DMDC  as  the  matching 
agency  under  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a).  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
DFAS-IN  and  DMDC  that  their  records 
are  being  matched  by  computer.  The 
record  subjects  are  delinquent  debtors 
of  the  DFAS-IN  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  payment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  administered  by 
DFAS-IN  so  as  to  permit  DFAS-IN  to 
pursue  and  collect  the  debt  by  voluntary 
repayment  or  by  administrative  or 
salary  offset  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982. 

DATES:  This  proposed  action  will 
become  effective  December  30, 1991, 
and  the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date, 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  400 
Army  Navy  Drive,  room  205,  Arlington, 
VA  22202-2884.  Telephone  (703]  614- 
3027. 

8UPPL£MENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C.  552a), 
DFAS-IN  and  DMDC  have  concluded  a 
memorandum  of  understanding  (MOU) 
to  conduct  a  computer  matching 
program  between  the  agencies.  The 
purpose  of  the  match  is  to  assist  DFAS- 


IN  in  identifying  and  locating  those 
delinquent  debtors  employed  in  another 
Federal  agency  or  uniformed  service, 
including  retirees  receiving  a  Federal 
benefit.  DFAS-IN  will  use  this 
information  to  initiate  independent 
collection  of  these  debt  under  the  Debt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming  or  by 
administrative  or  salary  offset 
procedures  until  the  obligation  is  paid  in 
full  These  collection  efforts  will  include 
requests  by  DFAS-IN  of  other  Federal 
agencies  to  disclose  and  maintain 
debtor  records  which  will  be  matched 
with  DMDC'g  Federal  employment/ 
compensation  records  to  collect  debts 
owed  to  DFAS-IN.  The  parties  to  this 
MOU  have  determined  that  a  computer 
matching  program  is  the  most  efficient, 
effective  and  expeditious  method  for 
accomplishing  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
MOU  between  DFAS-IN  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Management  Systems  Branch,  Defense 
Finance  and  Accounting  Service- 
Indianapolis  Center,  Department  80, 
Indianapolis,  IN  46249-0001. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.C.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  |une  19, 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  and  an  advance  copy 
of  this  notice  was  submitted  on 
November  15. 1991.  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibihties  for  Maintaining 
Records  about  Individuals."  dated 
December  12, 1985  (50  FR  52738, 
December  24, 1985).  Hiis  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 


Dated.  November  25. 1991. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Computer  Matching  Program  Between 
the  Defense  Finance  and  Accounting 
Service — ^Indianapolis  Center  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense  for  Debt 
Collection 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Defense  Finance  and  Accounting 
Service — Indianapolis  Center  (DFAS-  ' 
IN)  and  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  (DoD).  DFAS-IN  is  the  source 
agency.  i.e..  the  agency  disclosing  the 
records  for  the  purpose  of  the  match. 
DMDC  is  the  specific  recipient  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  T^e  purpose 
of  the  match  is  to  identify  and  locate 
delinquent  debtors  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  any  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  administered  by 
DFAS-IN  so  as  to  permit  DFAS-IN  to 
pursue  and  collect  the  debt  by  voluntary 
repayments  or  by  administrative  or 
salary  ofbet  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982. 

C.  Authority  for  conducting  the  match: 
The  legal  authority  for  conducting  the 
matching  program  is  contained  in  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365),  31  U.S.C  Chapter  37.  Subchapter  I 
(General)  and  Subchapter  II  (Claims  of 
the  United  States  Government),  31 
U5.C  3711  Collection  and  Compromise. 
31  U.S.C.  3716-3718  Administrative 
Offset  5  U.S.C.  5514  Installment 
Deduction  for  Indebtedness  (Salary 
Offset);  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense.  Appointment 
Powers  and  Duties;  section  206  of 
Executive  Order  11222:  4  CFR  chapter  H, 
Federal  Claims  Collection  Standards 
(General  Accounting  Office — 
Department  of  Justice);  DoD  Instruction 
7045.18.  Collection  of  Indebtedness  due 
the  United  States  (32  CFR  part  90);  DoD 
Directive  7045.13  DoD  Credit 
Management  and  Debt  Collection 
Program,  dated  October  31, 1988. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
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the  purpose  of  this  computer  match  are 
as  follows: 

1.  This  match  will  involve  the  DFAS- 
IN  record  system  identified  as  A0037- 
104-lbSAFM.  "Debt  Management 
System",  last  published  in  the  Federal 
Register  at  53  FR  49586  on  December  8, 
1988,  and  amended  at  55  FR  48671  on 
November  21. 1990.  The  notice  contains 
an  appropriate  routine  use  for  the 
release  of  these  records  for  this  purpose. 
The  DFAS-IN  file  contains  information 
on  approximately  27,000  debtors. 

2.  The  DoD  systems  of  records  are 
S322.10  DMDC.  'Defense  Manpower 
Data  Center  Data  Base",  published  at  56 
FR  19838  on  April  30. 1991.  and  S322.ll 
DLA-LZ,  "Federal  Creditor  Agency  Debt 
Collection  Data  Base",  last  published  in 
the  Federal  Register  at  52  FR  37495  on 
October  7. 1987.  The  DMDC  files  contain 
information  on  approximately  ten 
million  active  duty,  retired,  and  Reserve 
military  members,  current  and  former 
Federal  civilian  employees,  and  debtors 
obligated  to  DoD. 

3.  This  computer  match  is  internal 
within  the  DoD.  The  DoD  is  considered 
a  single  agency  for  routine  use 
disclosure  purposes  under  the  Privacy 
Act.  All  routine  uses  published  in  DoD 
record  system  notices  are  for  disclosure 
of  records  outside  the  DoD  for  a  use  that 
is  compatible  with  the  purpose  for 
which  the  information  was  collected  and 
maintained  by  DoD.  The  exchange  of 
records  for  this  match  between  DFAS- 
IN  and  DMDC  is  permitted  under  the 
exception  of  subsection  (b)(1)  of  the 
Privacy  Act,  i.e..  to  those  officers  and 
employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties.  Therefore,  there  is  no 
requirement  that  either  record  system 
notice  have  a  routine  use  for  the  match. 
Nevertheless,  the  exchange  of  the 
records  is  compatible  with  the  purposes 
for  which  the  information  was  collected 
and  maintained  in  both  systems. 
Moreover,  there  will  be  a  disclosure 
accounting  maintained  by  DMDC  for 
any  disclosures  from  the  S322.ll  DLA- 
LZ  record  system. 

E.  Description  of  computer  matching 
program:  DFAS-IN,  as  die  source 
agency,  will  provide  DMDC  with  a 
magnetic  tape  of  individuals  who  are 
indebted  to  the  Army.  The  tape  will 
contain  data  elements  on  individual 
debtors.  DMDC.  as  the  recipient  agency, 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  DFAS-IN 
file  against  a  DMDC  computer  data 
base.  Matching  records,  "hits"  based  on 
the  SSN,  will  produce  the  member's 
name  ser\Mce  or  agency,  category  of 
employee,  salary  or  benefit  amounts, 
and  current  work  or  home  address. 


Matching  records  will  be  returned  to 
DFAS-IN  in  a  standard  430  bytj  output 
record  on  tape.  DFAS-IN  will  be 
responsible  for  verifying  the  information 
and  for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
DFAS-IN  will  be  responsible  for  making 
the  final  determinations  as  to  positive 
identification,  amount  of  indebtedness, 
and  recovery  efforts  as  a  result  of  the 
match.  Debtors  identified  on  the  DMDC 
listing  as  in  an  Army  active  duty, 
reserve,  or  retired  pay  status  are  treated 
as  in-service  debtors.  If  the  debtor  is 
employed  by  another  Federal  agency,  a 
request  for  salary  or  administrative 
offset  is  issued  to  the  employing  agency. 
Debtors  identified  on  the  DMDC  listing 
as  in  a  Navy,  Air  Force,  or  Marine  Corps 
active  duty,  reserve  or  retired  pay  status 
are  issued  a  military  pay  offset  warning 
letter.  If  no  response  is  received  after  30 
days,  a  Pay  Adjustment  Authorization  is 
issued  to  deduct  monthly  installments 
from  the  debtor's  military  pay. 

F.  Individual  notice  and  opportunity 
to  contest:  It  will  be  the  responsibility  of 
DFAS-IN  to  verify  and  determine 
whether  the  data  from  the  DMDC  match 
are  consistent  with  the  data  from  the 
DFAS-IN  debtor  file,  and  to  resolve  any 
discrepancies  or  inconsistencies  as  to 
positive  identification.  Any 
discrepancies  or  inconsistencies 
furnished  by  DMDC.  or  developed  as  the 
result  of  the  match,  such  as  amount  of 
indebtedness  or  salaries  of  hits  will  be 
independently  investigated  and  verified 
by  DFAS-IN  prior  to  any  final  adverse 
action  being  taken  against  the  individual 
by  DFAS-IN.  There  will  be  no  adverse 
action  taken  based  on  raw  hits. 

Army  Debtors— There  are  two  (2) 
primary  types  of  salary  offset: 

Military  Salary  Offset— under  Title  37 
U.S.C.  1007  (Deduction  from  Pay).  Army 
debtors  who  are  currently  serving  in  the 
Armed  Forces  in  an  active  duty,  reserve, 
or  retired  pay  status. 

Civilian  Salary  Offset— under  5  U.S.C, 
5514  Army  debtors  who  are  currently 
employed  as  a  civilian  or  retired  by  a 
government  agency. 

Under  subsection  (c)  of  37  U.S.C.  1007, 
an  amount  that  a  member  of  the  Armed 
Forces  is  administratively  determined  to 
owe  the  United  States  may  be  deducted 
from  the  pay  of  the  member  in  monthly 
installments.  The  debtor  is  notified  in 
writing  when  collections  are  made 
under  this  authority.  That  notification 
includes  information  concerning  the 
amount  to  be  collected  and  the  amount 
of  monthly  deductions.  The  debtor  is 
given  an  opportunity  to  enter  into  a 
voluntary  agreement  to  repay  the  debt 
under  terms  agreeable  to  the  head  of  the 
Creditor  Component  or  his  designee. 
The  debtor  is  given  an  opportunity  to 


inspect  and  copy  records  related  to  the 
debt  and  for  review  of  the  decision 
related  to  the  debt.  Request  for  copies  of 
the  records  relating  to  the  debt  shall  be 
made  no  later  than  10  days  from  the 
receipt  by  the  debtor  of  the  notice  of 
indebtedness. 

The  debtor  is  entitled  to  a  30  day 
written  notification  informing  the  debtor 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pay  if 
the  amount  owed  is  not  paid  in  full,  and 
an  explanation  of  other  rights  of  the 
employee  under  the  law. 

The  debtor  is  also  entitled  to  an 
opportunity  for  a  hearing  concerning  the 
existence  or  the  amount  of  the  debt,  or 
when  a  repayment  schedule  is 
established  other  than  by  written 
agreement  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repayment  schedule,  must 
be  made  within  30  days  of  receipt  by  the 
debtor  of  the  notice  of  indebtedness  or 
within  45  days  after  receipt  of  the 
records  relating  to  the  debt,  if  such 
records  are  requested  by  the  debtor. 
G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 
repeated  no  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  DFAS-IN  and  DMDC.  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director. 
Defense  Privacy  Office.  400  Army  Navy 
Drive.  Room  205.  Arlington.  VA  22202- 
2884.  Telephone  (703)  614-3027. 

[FR  Doc.  91-28668  Filed  11-27-91:  8:45  am) 
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inspect  and  copy  records  related  to  the 
debt  and  for  review  of  the  decision 
related  to  the  debt.  Request  for  copies  of 
the  records  relating  to  the  debt  shall  be 
made  no  later  than  10  days  from  the 
receipt  by  the  debtor  of  the  notice  of 
indebtedness. 

The  debtor  is  entitled  to  a  30  day 
written  notification  informing  the  debtor 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pay  if 
the  amount  owed  is  not  paid  in  full,  and 
an  explanation  of  other  rights  of  the 
employee  under  the  law. 

The  debtor  is  also  entitled  to  an 
opportunity  for  a  hearing  concerning  the 
existence  or  the  amount  of  the  debt,  or 
when  a  repayment  schedule  is 
established  other  than  by  written 
agreement  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repayment  schedule,  must 
be  made  within  30  days  of  receipt  by  the 
debtor  of  the  notice  of  indebtedness  or 
within  45  days  after  receipt  of  the 
records  relating  to  the  debt,  if  such 
records  are  requested  by  the  debtor. 
G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 
repeated  no  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  DFAS-IN  and  DMDC,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office.  400  Army  Navy 
Drive,  Room  205,  Arlington.  VA  22202- 
2884.  Telephone  (703)  614-3027. 

[FR  Doc.  91-28666  Filed  11-27-91:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Opportunity  for  Public  Comment, 
Programmatic  Environmental  Impact 
Statement  for  Reconfiguration  of  the 
Nuclear  Weapons  Complex 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  opportunity  for  public 
comment,  incorporating  the  New 
Production  Reactor  capacity  analysis 
into  the  programmatic  environmental 
impact  statement  for  reconfiguration  of 
the  nuclear  weapons  complex. 

summary:  The  Department  of  Energy 
(DOE)  invites  public  comment  on 
incorporating  its  New  i>roduction 
Reactor  (NPR)  capacity  environmental 
impact  statement  (EIS)  into  the 
Department's  programmatic 
environmental  impact  statement  (PEIS) 
for  reconfiguring  the  nuclear  weapons 
complex.  On  November  1. 1991.  the 
Secretary  of  Energy  announced  his 
decision  to  integrate  the  two  EISs,  which 
was  made  in  light  of  the  President's 
announcement  of  September  27, 1991.  to 
further  reduce  the  Nation's  stockpile  of 
nuclear  weapons.  The  President's 
initiative  allows  DOE  an  opportunity  to 
conduct  an  integrated  examination  of 
the  reconfiguration  and  NPR  programs. 
This  approach  would  result  in 
integrating  the  programmatic  analysis 
regarding  tritium  supply  with  the 
programmatic  analysis  of  other 
functional  elements  of  the  weapons 
complex.  The  "Draft  EIS  for  the  Siting. 
Construction  and  Operation  of  NPR 
Capacity,"  which  analyzed  both 
programmatic  and  project-specific 
alternatives  for  tritium  capacity,  was 
issued  for  public  review  and  comment  in 
April  1991  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  as 
amended  (42  U.S.C.  4321  etseq),  and 
the  Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
(40  CFR  parts  1500-1508).  DOE  received 
numerous  public  comments  regarding 
the  draft  NPR  capacity  EIS  and  the 
scope  of  the  Reconfiguration  PEIS. 
including  comments  on  the  relationship 
between  the  two  documents. 
DATES:  The  public  comment  period  on 
incorporating  the  NPR  capacity  EIS  into 
the  Reconfiguration  PEIS  will  extend 
until  January  6. 1992.  To  ensure  their 
consideration  in  the  preparation  of  the 
PEIS,  comments  must  be  postmarked  or 
delivered  to  DOE  headquarters  by  that 
dale. 

FOR  FURTHER  INFORMATION  CONTACT 
Written  comments  and  requests  for 
further  information  on  the  DOE  nuclear 
weapons  complex  reconfiguration 
program  should  be  sent  to:  Howard  R. 
Canter,  Deputy  Assistant  Secretary, 


Weapons  Complex  Reconfiguration 
Office,  DP-40,  room  4C-014.  U.S. 
Department  of  Energy.  1000 
Ir.dependence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-2700. 
SUPPLEMENTARY  INFORMA'HON:  On 
September  16, 1988,  DOE  issued  a 
Notice  of  Intent  (NOI)  to  prepare  an  EIS 
on  its  proposal  to  site,  construct,  and 
operate  NPR  capacity  and  related 
support  facilities  (53  FR  36094).  DOE 
held  14  public  scoping  meetings  in 
November  and  December  1988,  as  part 
of  the  scoping  process  for  the  EIS;  the 
public  comment  period  ended  December 
15, 1988. 

On  February  11, 1991,  DOE  issued  a 
NOI  to  prepare  a  PEIS  on  its  proposal  to 
reconfigure  its  existing  nuclear  weapons 
complex  to  create  a  smaller,  less 
diverse,  more  efficient  complex  at  the 
present  sites  or  at  relocated  or 
consolidated  sites  (56  FR  5590).  The 
PEIS  will  analyze  the  environmental 
consequences  of  alternative  long-term 
reconfiguration  strategies  for  the  DOE 
nuclear  weapons  complex,  envisioned  to 
be  in  place  early  in  the  2l8t  century 
("Complex  21"),  and  weigh  these  against 
the  consequences  of  maintaining  the 
existing  configuration.  DOE  held  15 
public  scoping  meetings  from  March  to 
August  1991,  as  part  of  the  scoping 
process  for  the  PEIS;  the  public  comment 
period  ended  September  30, 1991. 

The  NPR  proposal  was  identified  as 
an  interim  action  to  Reconfiguration 
PEIS,  within  the  meaning  of  S  1506.1(c) 
of  the  CEQ  regulations  because  DOE 
had  determined  that  new  tritium 
production  capacity  was  needed  on  an 
urgent  schedule,  and  therefore  believed 
that  the  NPR  proposal  was  justified 
independently  of  the  Complex  21 
proposal.  The  NPR  EIS  was  to  serve  as 
the  DOE'S  programmatic  look  at  new 
tritium  production  capacity  and  any  new 
facility  built  as  a  result  of  that  analysis 
would  be  part  of  Complex  21 .  A  Notice 
of  Availability  of  the  draft  NPR  EIS  was 
published  on  April  19, 1991  (56  FR 
16078),  and  DOE  held  13  public  hearings; 
the  public  comment  period  on  the  draft 
EIS  ended  June  17, 1991. 

DOE  received  numerous  public 
comments  regarding  the  draft  NPR 
capacity  EIS  and  the  scope  of  the 
Reconfiguration  PEIS,  including 
comments  on  the  relationship  between 
the  two  documents. 

On  September  27, 1991,  the  President 
announced  his  initiative  to  further 
reduce  the  Nation's  nuclear  weapons 
stockpile.  The  Secretary  has  determined 
that  this  announcement  has  created  both 
the  opportunity  and  necessity  to 
integrate  the  examination  of  the  tritium 
production  capacity  issue  along  with  the 


reconfiguration  program.  This 
redirection  of  the  PEIS  effort  will  ensure 
that  DOE'S  long-range  planning  and 
decision-making  are  fully  consistent 
with  the  President's  goals. 

As  stated  in  the  "Nuclear  Weapons 
Complex  Reconfiguration  Study," 
published  by  DOE  in  January  1991.  and 
in  the  NOI  for  the  Reconfiguration  PEIS, 
the  PEIS  will  analyze  alternative 
configurations  for  the  weapons  complex 
and  compare  them  to  a  "no  action"  (no 
reconfiguration)  baseline  alternative. 
The  Reconfiguration  Study  outlined  two 
reconfiguration  options,  designated  A 
and  B.  Under  Reconfiguration  Option  A, 
the  plutonium  recycling  and 
manufacturing  functions  now  performed 
at  the  Rocky  Flats  Plant  near  Denver, 
Colorado,  would  be  relocated;  the  non- 
nt'clear  manufacturing  functions  now 
performed  at  Rocky  Flats  would  be 
either  transferred  or  privatized;  and 
remaining  configuration  of  the  weapons 
complex  would  be  upgraded  in  place. 
Under  Reconfiguration  Option  B,  either 
the  nuclear  materials  functions  now 
performed  at  the  Pantex  Plant  near 
Amarillo,  Texas,  or  the  uranium 
processing  functions  now  performed  at 
the  Y-12  Plant  near  Oak  Ridge, 
Tennessee,  or  both,  would  be  collocated 
with  the  plutonium  functions  from 
Rocky  Flats.  Candidate  sites  being 
considered  for  relocation  of  these 
functions  under  either  Option  A  or  B  are 
the  Hanford  Site  near  Richland, 
Washington;  the  Idaho  National 
Engineering  Laboratory  near  Idaho 
Falls,  Idaho;  the  Oak  Ridge  Reservation 
near  Oak  Ridge,  Tennessee  ;  the  Pantex 
Plant  and  the  Savannah  River  Site  near 
Aiken,  South  Carolina.  The  possibility  of 
relocating  other  mission  elements  would 
be  examined  in  the  interests  of  further 
consolidating  the  weapons  complex. 

DOE  intends  to  integrate  the 
programmatic  analysis  of  tritium  supply 
capacity  into  the  Reconfiguration  PEIS 
as  follows.  Under  the  "no  action" 
alternative,  tritium  would  continue  to  be 
produced  at  the  K-  or  L-  Reactors  at  the 
Savannah  River  Site.  Under  other 
alternatives,  tritium  would  be  supplied 
by  siting,  constructing,  and  operating 
new  tritium  production  capacity  at  the 
Savannah  River  Site,  the  Idaho  National 
Engineering  Laboratory,  or  the  Hanford 
Site.  Sizing  and  scheduling  for  tritium 
supply  capacity  will  be  reexamined  in 
light  of  the  President's  initiative  to 
reduce  the  nuclear  weapons 
requirements. 

The  draft  NPR  EIS  analj-zed  the 
potential  environmental  impacts  of  three 
reactor  technologies  at  three  DOE  sites. 
The  technologies  analyzed  were  a 
heavy-water  reactor,  a  l'.ght-water 


uu>wu 


Federal  Register  /  Vol.  56.  Nto.  230  /  Friday,  November  29.  1991  /  Notices 


reactor,  and  a  modular  high-temperature 
gas-cooled  reactor.  The  sites  analyzed 
were  the  Hanford  Site,  the  Idaho 
National  Engineering  Laboratory,  and 
the  Savannah  River  Site.  These  sites  are 
also  being  considered  for  relocation  of 
other  nuclear  functions,  now  carried  out 
at  the  Rocky  Flats,  Pantex,  and  Y-12 
Plants,  as  described  above.  Accordingly, 
the  effects  of  collocating  tritium  supply 
with  other  nuclear  functions  will  be 
assessed  in  the  PEIS  for  all  three  sites. 
DOE  will  reassess  whether  other 
technologies  would  be  reasonable 
alternatives  for  tritium  supply,  given  the 
President's  initiative.  The  PEIS  analysis 
may  include  sufficient  detail  to  support 
decisions  regarding  construction  of 
tritium  supply,  plutonium  recycling,  and 
uranium  processing  facilities:  however, 
the  PEIS  is  intended  primarily  to  support 
programmatic  decisions  regarding 
configuration  of  the  weapons  complex 
and  serve  as  a  basis  for  tiering 
subsequent  project-specific 
environmental  reviews  for  new 
facilities,  if  any,  to  be  constructed  as 
part  of  Complex  21. 

mvrrATiON  to  comment:  DOE  invites 
interested  parties,  including  affected 
Federal.  State  and  local  agencies  and 
Indian  Tribes,  to  comment  on  the 
ramifications  of  integrating  the  analysis 
of  the  environmental  effects  of  tritium 
supply  capacity  into  the  analysis  of 
reconfiguring  the  nuclear  weapons 
complex.  DOE  will  consider  these 
comments  when  preparing  the 
Reconfiguration  PEIS.  DOE  will  solicit 
public  review  and  comment  on  the  draft 
PEIS  when  completed  and  will  consider 
those  comments  when  completing  the 
final  PEIS. 

Public  comments  received  in  response 
to  this  notice  will  be  made  available  for 
review  in  the  public  reading  rooms 
established  previously  for  the 
Reconfiguration  PEIS  effort. 

Signed  in  Washington,  DC  this  2Sth  day  of 
November,  1991.  for  the  United  States 
Department  of  Energy. 
Richard  .\.  Claytor, 

Assistant  Secretary.  Defense  Programs. 
[FR  Doc.  91-28695  Filed  11-27-91.  8:45  am] 
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Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Analysi*  and 
Modeling  Reiaieo  to  Energy;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-483,  86  Stat.  770.  as  amended), 
notice  is  hereby  given  of  the  following 
advisory  committee  task  force  meeting: 


Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy. 

Date  and  Time:  Thursday.  December  12, 
1991,  8:30  ain-12  noon. 

Place:  U.S.  Department  of  Energy.  Forrestal 
Building— room  lE-245. 1000  Independence 
Avenue.  SW..  Washington,  DC  2058,"). 

Note:  To  obtain  badge  at  front  desk  it  will 
be  necessary  to  have  a  picture  I.D.  (For 
example.  Driver's  License,  Passport  or 
Company  I.D.).  All  visitors  will  be  escorted  at 
all  times  for  security  reasons. 

Contact:  Susan  D.  Heard.  Designated 
Federal  Officer.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20565,  Telephone:  (202) 
588-3770. 

Purpose:  The  Task  Force  will  advise  the 
Department  of  Energy  on  how  economic 
models  and  tools  of  analysis  can  better  be 
used  to  address  issues  of  energy  policy  by 
developing  recommendations  to  clarify 
analytical  needs,  facilitate  communication 
between  DOE  analysis  and  policy  makers, 
and  create  institutions  with  DOE  that 
accumulate  knowledge  gained  through  the 
policy  modeling  process. 

Tentativs  Agenda 

Thursday.  December  12, 1991 
8:30  a.m..  Greetings  and  Opening  Remarks- 
Roger  Noll 

9,  Report  of  the  Modeling  Principles 
Subgroup — Stephen  Peck 

9:30,  Report  of  the  Current  and  Emerging 
Issues  Subgroup— Glen  Schleede 

10,  Break 

10:30,  Discussion  of  the  NEMS  Review — 
Roger  Noll 

11,  Discussion  of  Upcoming  Events — Task 
Force 

11:45,  Public  Comments 
12  noon.  Adjourn 

Public  Participation:  The  meeting  is  open 
to  the  public  The  Chairman  of  the  Task  Force 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of  business. 

Persons  wishing  to  attend  the  public 
meeting  should  provide  their  names  and 
social  security  numbers  to  (202)  588-7092  by 
December  6  to  arrange  for  visitor  passes  to 
the  Forrestal  Building. 

Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
items  should  contact  the  Designated  Federal 
Officer  at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
before  3  p.m.  (E.S.T.)  Friday,  December  6, 
1991,  and  reasonable  provision  will  be  made 
to  include  the  presentation  during  the  public 
comment  period.  It  is  requested  that  oral 
presenters  provide  15  copies  of  their 
statements  at  the  time  of  their  presentations. 

Written  testimony  pertaining  to  agenda 
items  may  be  submitted  prior  to  the  meeting. 
Written  testimony  must  be  received  by  the 
Designated  Federal  Officer  at  the  address 
shown  above  before  5  p.m.  (E.S.T.)  Friday, 
December  8, 1991,  to  assure  it  is  considered 
by  Task  Force  members  during  the  meeting. 

Minutes:  A  transcript  of  the  open,  public 
meeting  will  be  available  for  public  review 
and  copying  approximately  30  days  following 
the  meeting  at  the  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000  Independence 


Avenue,  SW.,  Washington,  DC.  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued:  Washington.  DC,  on  November  20. 
1991. 

Marda  L  Monis, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  91-28686  Filed  11-27-91:  8:45  am] 
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Intent  To  Develop  a  Resource 
Allocation  Support  System  for  \ht 
Office  of  Waste  Operations  and 
Request  for  Put>lic  Cotnnoent 

agency:  U.S.  Department  of  Energy. 
Office  of  Enironmental  Restoration  and 
Waste  Management  Office  of  Waste 
Operations. 

action:  Request  for  public  comments  on 
the  development  of  a  resource  allocation 
support  system  for  the  Office  of 
Environmental  Restoration  and  Waste 
Management.  Office  of  Waste 
Operations. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  in  the  initial  stages  of 
developing  a  resource  allocation  support 
system  to  aid  in  budgetary  decisions  by 
the  Office  of  Waste  Operations  (WO). 
The  WO  program  manages  wastes  from 
DOE's  processing,  manufacturing,  and 
research  activities  using  appropriate 
treatment,  storage,  and  disposal 
technologies.  These  wastes  must  be 
managed  in  a  way  that  protects  the 
health  and  safety  of  the  public  and 
workers  and  the  quality  of  the 
environment  In  addition,  WO  activities 
are  being  directed  to  achieve  real 
reductions  in  the  volume  and  toxicity  of 
hazardous,  mixed,  radioactive,  and 
sanitary  wastes  generated  by  DOE's 
activities. 

Currently,  funding  allocation 
decisions  for  WO  activities  are  aided 
through  the  use  of  a  categorical  system, 
which  is  described  in  the  Five-Year  Plan 
(DOE/S-0089P,  August  1991.  pp.  174- 
174).  DOE  is  considering  a  resource 
allocation  support  system  based  on  a 
formal  decision-making  methodology, 
namely,  multiattribute  utility  analysis.  It 
is  intended  that  the  new  resource 
allocation  support  system  be  technically 
soimd:  responsive  to  public  values, 
ideas,  and  concerns;  and  generally  more 
helpful  in  aiding  funding  decisions  than 
the  current  system.  DOE  requests 
comments  on  the  WO  objectives  to  be 
used  by  the  system,  and  how  the 
resource  allocation  support  system 
should  be  structured. 
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lid       Avenue,  SW.,  Washington.  DC.  between  9 
a.m.  and  4  p.m..  Monday  through  Friday 
except  Federal  holidays. 
Issued:  Washington.  DC.  on  November  20. 
,       1991. 

Marda  L  Moms. 

Deputy  A  dvisory  Committee  Management 
ill         CVf'cei: 

IFR  Doc.  91-28666  Filed  11-27-91:  8:45  am) 
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Intent  To  Develop  a  Resource 
Allocation  Support  System  for  tt>e 
Office  of  Waste  Operations  and 
Request  for  Public  Comment 

agency:  U.S.  Department  of  Energy. 
Office  of  Enironmental  Restoration  and 
Waste  Management,  Office  of  Waste 
Operations. 

action:  Request  for  public  comments  on 
the  development  of  a  resource  allocation 
support  system  for  the  Office  of 
Environmental  Restoration  and  Waste 
Management,  Office  of  Waste 
Operations. 

summary:  The  Department  of  Energy 
(DOE)  is  in  the  initial  stages  of 
developing  a  resource  allocation  support 
system  to  aid  in  budgetary  decisions  by 
the  Office  of  Waste  Operations  (WO). 
The  WO  program  manages  wastes  from 
DOE's  processing,  manufacturing,  and 
research  activities  using  appropriate 
treatment,  storage,  and  disposal 
technologies.  These  wastes  must  be 
managed  in  a  way  that  protects  the 
health  and  safety  of  the  public  and 
workers  and  the  quality  of  the 
environment.  In  addition.  WO  activities 
are  being  directed  to  achieve  real 
reductions  in  the  volume  and  toxicity  of 
hazardous,  mixed,  radioactive,  and 
sanitary  wastes  generated  by  DOE's 
activities. 

Currently,  funding  allocation 
decisions  for  WO  activities  are  aided 
through  the  use  of  a  categorical  system, 
which  is  described  in  the  Five-Year  Plan 
(DOE/S-0089P,  August  1991.  pp.  174- 
174).  DOE  is  considering  a  resource 
allocation  support  system  based  on  a 
formal  decision-making  methodology, 
namely,  multiattribute  utihty  analysis.  It 
is  intended  that  the  new  resource 
allocation  support  system  be  technically 
sound;  responsive  to  public  values, 
ideas,  and  concerns;  and  generally  more 
helpful  in  aiding  funding  decisions  than 
the  current  system.  DOE  requests 
comments  on  the  WO  objectives  to  be 
used  by  the  system,  and  how  the 
resource  allocation  support  system 
should  be  structured. 


DATES:  Written  comments  should  be 
postmarked  by  December  30, 1991  to 
assure  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extend  practicable. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Comments  and  requests  for  additional 
information  should  be  directed  to:  Kevin 
Donovan,  EM-333,  Trevion  II.  U.S. 
Department  of  Energy,  Washington,  DC 
20585-0002;  telephone  number  (301)  903- 
7671. 

SUPPLEMENTARY  INFORMATION:  The 
resource  allocation  support  system  is 
expected  to  aid  DOE  managers  in 
evaluating  the  benefits  and  costs  of 
funding  options  at  different  WO  budget 
levels.  This  system,  a  multiattribute 
utility  process,  should  also  help  DOE 
managers  examine  tradeoffs  among 
proposed  activities  for  a  specific  WO 
budget  level.  Proposed  WO  activities 
will  be  evaluated  against  specific  WO 
objectives  that  measure  benefits  of 
performing  the  work.  The  amount  of 
funding  recommended  by  the  system  for 
each  activity  depends  on  the  degree  to 
which  the  activity  achieves  WO 
objectives.  DOE  management  would 
take  the  recommendation  into 
consideration  when  making  budgetary 
decisions. 

The  following  objectives  are  being 
considered  for  the  resource  allocation 
support  system  to  measure  benefits  and 
costs  for  different  funding  options: 
Maximize  compliance  with  applicable 
environmental  laws  and  agreements; 
minimize  health  and  safety  risks  to 
workers  and  the  public;  minimize 
environmental  impacts;  minimize  waste 
generation;  and  effectively  treat,  store, 
and  dispose  of  waste  generated  by  DOE 
programs,  such  as  Defense  Programs. 
Nuclear  Energy,  Energy  Research,  and 
Environmental  Restoration. 

DOE  is  interested  in  receiving 
comments  on  the  proposed  structure  and 
on  the  objectives  which  should  be  used. 
Paul  D.  Grimm. 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

[FR  Doc.  91-28693  Filed  11-27-91:  8:45  am] 
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Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 


European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
transfer  from  the  United  Kingdom  to 
Sweden  of  7,600  kilograms  of  uranium, 
enriched  to  3.13  percent  in  the  isotope 
uranium-235  for  fuel  fabrication  for  the 
Swedish  State  Power  Board.  Retransfer 
document  RTD/SW(EU)-151  has  been 
assigned  to  this  transfer. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  November  22, 
1991. 
Richard  H.  Williamson, 

Associate  Deputy  Assistant  Secretary  for 

International  Affairs. 

(FR  Doc.  91-28689  Filed  11-27-91:  8:45  am) 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/SD(EU)-65. 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Switzerland  of 
14  irradiated  fuel  rods  containing  19,168 
grams  of  uranium,  containing  102  grams 
of  uranium-235  and  227  grams  of 
plutonium  for  storage  in  Switzerland, 
following  post-irradiation  examination. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 


inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  November  22. 
1991. 

Richud  H.  Williamson, 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
(FR  Doc.  91-28690  Filed  11-27-91;  8:45  amj 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Norway  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/NO(EU)-59. 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Norway  of  4,756 
grams  of  uranium,  containing  40  grams 
of  the  isotope  uranium-235  and  60  grams 
of  plutonium  contained  in  irradiated  fuel 
rods  for  storage  in  Norway  following 
post-irradiation  examination. 

In  accordance  with  section  131  of  the 
Atomic  Energy  At  of  1954.  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  November  22, 
1991. 

Richard  H.  Williamsoo. 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
[FR  Doc.  91-28691  Filed  11-27-91:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

(Docket  No*.  ER92-176-000.  at  aLl 

Niagara  Mohawlc  Power  Corp.,  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corp. 
[Docket  No.  ER92-176-000] 
Novemberiai991. 

Take  notice  that  on  November  4, 1991, 
Niagara  Mohawk  Power  Corporation 
(Niagara)  tendered  for  filing  the  first 
supplemental  agreement  to  the  System 
Energy  Sales  Agreement  between 
Niagara  and  Pennsylvania  Power  & 
Light  Company. 

Comment  date:  December  2, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Public  Service  Co. 
[Docket  No.  ER92-182-000| 
November  IS,  1991. 

Take  notice  that  on  November  8. 1991 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  an  Electric 
Interconnection  Agreement 
(Interconnection  Agreement),  revised 
Exhibit  A  and  Exhibit  B  to  the 
Interconnection  Agreement  with 
Northwest  Iowa  Power  Cooperative 
(NIPCO).  dated  November  1. 1991. 

IPS  indicates  that  the  Interconnection 
Agreement  replaces  the  Electric 
Interchange  Agreement  (Interchange 
Agreement)  between  IPS  and  NTPCO. 
dated  April  3a  1971.  Revised  Exhibit  A 
reflects  the  changes  the  Parties  have 
made  in  the  points  of  interconnection 
and  the  interconnection  facihties  of  the 
two  systems. 

IPS  requests  a  waiver  of  the 
Commission's  rules  so  that  the 
Interconnection  Agreement  may  be 
approved  retroactive  to  November  1. 
1991. 

Inasmuch  as  there  is  no  rate  for 
payment  by  NIPCO  to  IPS  for  the 
exchange  of  power  and  energy  included 
in  this  transaction,  IPS  respectfully 
requests  a  waiver  of  the  filing 
requirements  pursuant  to  35.12(b). 

IPS  states  that  copies  of  this  filing 
were  served  on  NIPCO  and  the  Iowa 
Utilities  Board. 

Comment  date:  December  2. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  PadfiCocp  Electric  Operations 
[Docket  No.  ER91-656-0001 
November  18, 1901. 

Take  notice  that  PaciCCorp  Electric 
Operations  (PacifiCorp),  on  November 
14. 1991.  tendered  for  filing  an 
agreement  to  its  September  27. 1991 
filing  of  the  Interconnection  Agreement 
(Agreement)  in  this  Docket. 

The  amended  filing  is  being  submitted 
to  provide  additional  cost  support  for 
the  rate  to  be  charged  for  Backup 
Service  under  the  Agreement. 

PacifiCorp  renews  its  request  for 
waiver  of  the  Commission's  regulations 
in  order  to  allow  an  effective  date  of 
August  1, 1991  to  be  assigned  to  the 
Agreement. 

Copies  of  this  amended  filing  were 
supplied  to  Basin  Electric,  the  Public 
Utility  Commission  of  Oregon  and  the 
Public  Service  Commission  of  Wyoming. 

Comment  date:  December  2, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  Power  Pool 

[Docket  No.  ER92-14a-000| 
November  la  1991. 

Take  notice  that  on  November  7, 1991. 
New  York  Power  Pool  tendered  for  filing 
revised  copies  of  Attachment  4  of  the 
October  30. 1991  filing  in  this  docket. 

Comment  date:  December  2. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp  Electric  Operations 

[Docket  No.  ERg2-185-O0ni 
November  IB,  1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp).  on  November 
14. 1991,  tendered  for  filing  in 
accordance  widi  18  CFR  35.13  of  the 
commission's  Rules  and  Regulations, 
and  Central  Substation  Operation  and 
Maintenance  Agreement  ("Agreement") 
between  PacifiCorp  and  Utah 
Associated  Municipal  Power  Systems 
(UAMPS)  dated  October  30. 1991. 
Under  terms  of  the  agreement. 
PacifiCorp  will  provide  operation  and 
maintenance  services  for  UAMPS' 
Central  Substation  and  Interconnection 
Facilities. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  October  1. 1991  be  assigned  to 
the  agreement,  this  date  being  consistent 
with  the  date  of  commencement  of 
service  under  the  agreement. 

Copies  of  this  filing  were  supplied  to 
UAMPS,  the  Utah  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 


Comment  date:  December  2, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corp. 

[Docket  Na  ER92-l84-fl00] 
November  1&  1991. 

Take  notice  that  Niagara  Mohawk 
Power  Corp.  (Niagara  Mohawk),  on 
November  13. 1991.  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Lake  View,  Inc.  (Lake  View)  dated 
November  5, 1991  providing  for  certain 
transmission  services  to  Lake  View. 
This  agreement  provides  for  the 
transmission  and  delivery  of  Niagara 
Mohawk  of  specified  quantities  of 
power  produced  by  Lake  View  to  be 
sold  by  Lake  View  to  Consolidated 
Edison  Company  of  New  York  (Con  Ed) 
under  separate  agreement.  Firm  services 
under  this  agreement  are  proposed  to 
commence  as  of  the  commercial 
operation  date  of  Lake  View's 
Producfion  facility,  as  that  term  is 
defined  in  the  Lake  View-Con  Ed  power 
purchase  agreement.  (The  commercial 
operation  date  is  currenriy  projected  by 
Lake  View  to  be  January  1995). 

Niagara  Mohawk  requests  waiver  of 
the  commission's  notice  requirements. 
18  CFR  35.3(b),  35.11.  Waiver  is 
warranted  because  approval  of  this 
contract  at  this  fime  is  necessary  for  the 
successful  obtainment  of  financing  for 
construction  of  the  Production  Facility, 

Copies  of  this  filing  were  served  upon 
Lake  View  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  December  2, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Detroit  Ecfison  Co. 

[Docket  No.  ER92-18O-000) 
November  la  1991. 

Take  notice  that  on  November  6. 1991. 
The  Detroit  Edison  Company  (Detroit 
Edison)  filed  (1)  a  notice  of  termination 
of  Detroit  Edison's  FERC  Rate  Schedule 
No.  25  and  all  supplements  thereto, 
which  is  an  interconnection  agreement 
between  Detroit  Edison  and  the  city  of 
Detroit.  Michigan  (City)  and  (2)  Original 
Sheet  No.  10a  to  Detroit  Edison's  FERC 
Electric  Tariff.  Volume  No.  1,  which  a 
rate  schedule  providing  for  the  sale  of 
capacity  and  energy  on  a  firm  and 
interruptible  basis  to  the  City. 

Detroit  Edison  states  that  the  filing 
implements  the  agreement  between 
Detroit  Edison  and  the  City,  dated 
October  23, 1991,  and  entitled  "Power 
Supply  Agreement  Between  the  City  of 
Detroit,  Michigan  and  The  Detroit 
Edison  Company,"  under  which  Detroit 
Edison  agreed  to  sell  the  city  16  MW  of 
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Comment  date:  December  2. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  notice. 

6.  Nia^ra  Mohawk  Power  Corp. 

[Docket  No.  ER92-18*-«»| 
November  1&  19B1. 

Take  notice  that  Niagara  Mohawk 
Power  Corp.  (Niagara  Mohawk),  on 
November  13. 1991,  tendered  for  Filing 
an  agreement  between  Niagara  Mohawk 
and  Lake  View.  Inc.  (Lake  View)  dated 
November  5. 1991  providing  for  certain 
transmission  services  to  Lake  View. 
This  agreement  provides  for  the 
transmission  and  delivery  of  Niagara 
Mohawk  of  specified  quantities  of 
power  produced  by  Lake  View  to  be 
sold  by  Lake  View  to  Consolidated 
Edison  Company  of  New  York  (Con  Ed) 
under  separate  agreement.  Firm  services 
under  this  agreement  are  proposed  to 
commence  as  of  the  commercial 
operation  date  of  Lake  View's 
Production  facility,  as  that  term  is 
defined  in  the  Lake  View-Con  Ed  power 
purchase  agreement.  (The  commercial 
operation  date  is  currenHy  projected  by 
Lake  View  to  be  January  1995). 

Niagara  Mohawk  requests  waiver  of 
the  commission's  notice  requirements. 
18  CFR  35J(b).  35.11.  Waiver  is 
warranted  because  approval  of  this 
contract  at  this  time  is  necessary  for  the 
successful  obtainment  of  financing  for 
construction  of  the  Production  Facility. 

Copies  of  this  filing  were  served  upon 
Lake  View  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  December  2. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Detroit  Ecfison  Co. 

[Docket  No.  ER92-18O-0001 
November  la  1991- 

Take  notice  that  on  November  6, 1991. 
The  Detroit  Edison  Company  (Detroit 
Edison)  filed  (1)  a  notice  of  termination 
of  Detroit  Edisons  FERC  Rate  Schedule 
No.  25  and  all  supplements  thereto, 
which  is  an  interconnection  agreement 
between  Detroit  Edison  and  the  city  of 
Detroit.  Michigan  (City)  and  (2)  Original 
Sheet  No.  10a  to  Detroit  Edison's  FERC 
Electric  Tariff,  Volume  No.  1.  which  a 
rate  schedule  providing  for  the  sale  of 
capacity  and  energy  on  a  firm  and 
interruptible  basis  to  the  City. 

Detroit  Edison  states  that  the  filing 
implements  the  agreement  between 
Detroit  Edison  and  the  City,  dated 
October  23. 1991.  and  entitled  "Power 
Supply  Agreement  Between  the  City  of 
Detroit,  Michigan  and  The  Detroit 
Edison  Company."  under  which  Detroit 
Edison  agreed  to  sell  the  city  16  MW  of 


firm  capacity  and  associated  energy  at 
100%  load  factor,  as  well  as  intermptible 
energy. 

Detroit  Edison  requests  an  effective 
date  of  January  1, 1992  for  both  the 
proposed  service  under  Original  Sheet 
No.  10a  and  the  termination  of  Rate 
Schedule  No.  25.  and  accordingly,  has 
requested  a  limited  waiver  of  the 
Commission's  notice  requirements. 
Detroit  Edison  states  that  all  requisite 
agreement  to  the  filing  has  been 
obtained. 

Detroit  Edison  states  further  that 
copies  of  the  filing  have  been  served  on 
the  City  and  the  Michigan  Public  Service 
Commission. 

Comment  date:  December  2. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Baltimore  Gas  and  Electric  Co. 

[Docket  No.  ER92-1S1-000] 
November  la,  1981. 

Take  notice  that  on  November  8, 1991, 
Baltimore  Gas  and  Electric  (BG&E) 
tendered  for  filing,  as  an  initial  rate 
schedule,  an  agreement  between  BG&E 
and  the  Philadelphia  Electric  Company 
(PE)  reflecting  BGftE's  sale  to  PE  of  up  to 
iOO%  BG&E's  entitlement  for  the  use  of 
the  Pennsylvania-New  Jersey-Maryland 
interconnection  (PJM]  transmission 
system  which  is  used  to  import  energy 
from  Systems  to  the  west  of  PJM  at  a 
i-ate  of  up  to  $5.50  MWh  commencing 
January  8, 1992.  PE  has  concurred  in  this 
rate  the  Commission  allow  the  rate 
schedule  to  become  effective  January  8. 
1992. 

Comment  date:  December  2, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER92-177-000J 
November  18, 1991. 

Take  notice  that  Public  Service 
Company  of  New  Hampshire  (PSNH).  on 
November  6. 1991,  tendered  for  filing  as 
an  initial  rate  schedule  a  System 
Exchange  and  Sales  Agreement  between 
it  and  UNITIL  Power  Corp.  (UPC)  dated 
November  1. 1991.  The  agreement 
provides  for  the  exchange  or  sale,  from 
time  to  time,  of  PSNH  system  capacity 
and  associated  energy.  In  the  case  of  an 
exchange.  PSNH  would  receive  an 
entitlement  in  capacity  from  UPC. 

The  agreement  has  been  executed  by 
i^SNH  and  UPC  and  copies  have  been 
delivered  to  the  customer  and  the  Public 
Ser\'ice  Commission  in  New  Hampshire. 

Comment  date:  December  2. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Mimiesota  Power  k  Light  Company         12.  Florida  Power  Corp. 


[Docket  No.  BC92-»-000| 
November  18, 1991. 

Take  notice  that  on  November  14, 
1991,  Minnesota  Power  &  Li^t  Company 
(MP&L)  filed  an  Application  for 
Authority  to  Sell  Certain  Public  Utility 
Facilities  Under  Section  203  of  the 
Federal  Power  Act  (Application).  The 
Application  seeks  approval  of  the  sale 
of  certain  metering  and  switching 
facilities  located  in  Minnesota  to  United 
Power  Association  (UPA).  The  proposed 
transaction  would  be  subject  to  the 
existing  interconnection  agreement 
between  MP&L  and  UPA. 

Comment  date:  December  9. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Missouri  Public  Service  Company 

(Docket  No.  ER91-682-000I 
November  19, 1991. 

Take  notice  that  Missouri  Public 
Service  Company  (MPS)  and  The 
Kansas  City  Power  and  Light  Company 
(KCP&L)  on  November  13, 1991, 
tendered  for  filing  an  amendment  to 
their  filing  of  September  30. 1991.  The 
amendment  provides  a  more  precise 
breakdown  of  the  Trtmsformation 
Services  to  be  provided  under  their 
Amendatory  Agreement  No.  1.  dated 
September  18, 1991.  to  the  Multiple 
Interconnection  and  Transmission 
Contract  dated  April  28, 1966  between 
MPS  and  KCP&L  The  Amendatory 
Agreement  filed  September  30. 1991 
provides  for  additional  Interconnection 
Schedules  No.  13  and  14,  sets  forth  a 
rate  schedule  for  Transformation 
Ser^'!ce  and  modifies  Interconnection 
Schedule  No.  11.  as  explained  in  more 
detail  in  the  filing. 

In  order  to  more  precisely  reflect  the 
intent  of  the  parties,  the  amended  filing 
breaks  down  the  Transformation 
Service  to  be  provided  under  the 
Amendatory  Agreement  into  long-term 
firm,  short-term  firm  and  emergency 
services.  The  parties  are  seeking  waiver 
of  the  Commission's  notice  requirements 
so  thai  the  filing  can  have  an  effective 
date  of  June  1. 1991.  as  set  forth  in  the 
Amendatory  Agreement  and  the 
amended  rate  schedule  filed  November 
13,1991. 

A  copy  of  the  amended  filing  was 
served  upon  the  Missouri  Public  Service 
Commission. 

Comment  date:  December  3, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER92-183-aOO) 
November  19. 1991. 

Take  notice  that  on  November  12. 
1991.  Florida  Power  Corporation  (FPC) 
filed  five  agreements  under  which  FPC 
has  constructed  or  is  constructing 
facilities  to  achieve  new 
interconnections  between  itself  and 
other  utilities  in  return  for  contributions 
in  aid  of  construction.  Upon  completion 
of  construction  FPC  has  continued  to 
own  the  facilities  and  has  operated  and 
maintained  them  at  its  own  expense. 

FPC  requests  that  four  of  the  five 
enclosed  agreements  be  permitted  to 
become  effective  retroactively  from  the 
in-service  date  of  each  construction 
project.  As  good  cause  for  waiver  of  the 
60-day  notice  requirement  of  section  205 
to  permit  retroactive  effective  dates. 
FPC  states  that  it  only  recently  became 
aware  that  the  staff  regards  agreements 
for  contributions  in  aid  of  construction 
as  a  rate  schedules  and  knows  of  no 
prior  assertion  of  this  view  of  aid-of- 
construction  agreements.  The  facilities 
constructed  under  the  fifth  agreement 
are  schedule  for  service  in  June  1. 1992, 
and  FPC  requests  that  the 
interconnection  agreement  covering 
those  facilities  be  permitted  to  become 
effective  as  of  that  date. 

Comment  date:  December  3, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Green  Mountain  Power  Corp. 

[Docket  No.  ER92-1C»-000| 
November  19.  1991. 

Take  notice  that  on  November  1. 1991, 
Green  Mountain  Power  Corporation 
tendered  for  filing  supplemental 
information  regarding  ihe  justification 
for  charges  for  50  MW  of  capacity  and 
associated  energy  sold  to  the  New  York 
Power  Authority  during  May  1990 
pursuant  to  a  Letter  of  Agreement  dated 
August  8. 1990. 

Comment  date:  December  3. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Gloria  M.  Shatto 

[Docket  No.  ID-221(>-0021 

November  19. 1991. 

Take  notice  that  on  November  14. 
1991.  Gloria  M.  Shatto  (Applicant) 
tendered  for  filing  an  application  under 
section  305(b)  oi  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director — Georgia  Power 
Director — Texas  Instruments 
Incorporated 
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Comment  date:  December  4. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Iowa  Public  Service  Co. 

[Docket  No.  ER91-362-0001 
November  19. 1991. 

Take  notice  that  on  Novembei  12. 
1991.  Iowa  Public  Service  Company 
tendered  for  filing  an  executed 
Agreement  for  wholesale  electric  power 
and  energy  between  Iowa  Public  Service 
Company  and  the  City  of  Lake  View, 
Iowa  (City),  whereby  Iowa  Public 
Service  Company  (IPS)  will  provide 
wholesale  electric  power  and  energy  as 
required  by  the  City  above  the  amount 
provided  by  the  Western  Area  Power 
Administration  (Western). 
Accompanying  the  Agreement  is  a  tariff 
containing  the  same  rate  terms, 
identified  as  Iowa  Public  Service 
Company- Partial  Requirements 
Wholesale  Service  Schedule  3.  Sales  for 
Resale,  Original  Issue  Sheets  Nos.  7^. 

IPS  requests  a  waiver  of  the  18  CFR 
35.14:  Fuel  Cost  and  Purchased  Power 
Adjustment  Clauses.  The  IPS  energy 
charge  which  is  to  be  applied  to  our 
partial  requirements  wholesale 
customers  is  designed  to  track 
Company's  energy  costs  directly  and  on 
a  monthly  basis;  there  is  no  adjustment 
clause.  The  monthly  cost  of  IPS 
generation  is  the  summation  of  the 
hourly  production  cost  on  each 
generating  unit,  using  replacement  fuel 
cost,  incremental  production  operating 
and  maintenance  costs,  current  heat 
rates,  and  actual  unit  loadings.  The 
replacement  fuel  cost  includes 
transportation  charges,  as  well  as  the 
cost  of  fuel.  The  replacement  fuel  cost  is 
the  currently  incurred  cost  allowing  for 
immediate  adjustment  of  charges  and 
recovery  of  Company  expense.  Fuel 
costs  are  adjusted  on  a  monthly  basis. 

IPS  states  that  copies  of  this  filing 
were  served  on  the  City  of  Lake  View. 
Iowa  and  the  Iowa  Utilities  Board. 

Comment  date:  December  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  St.  )oseph  Light  ft  Power  Co. 

1  Docket  No.  ER92-28-000J 
November  19. 1991. 

Take  notice  that  St.  Joseph  Light  ft 
Power  Company  (SjUP).  on  November 
15, 1991,  tendered  for  filing  an 
amendment  to  filing  for  SJLP-Associated 
Electric  Cooperative,  Inc.  (AECI)- 
Transmission  Letter  of  Intent,  effective 
April  14, 1987.  The  Letter  of  Intent  is  to 
amend  the  Interconnection  Agreement 
dated  July  31, 1981,  between  SJLP  and 
AECI.  In  this  amendment  to  filing.  SJLP 
has  attempted  to  clarify  the  position  of 


the  parties  as  it  pertains  to  the  Letter  of 
Intent. 

Comment  date:  December  3, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PacifiCorp  Electric  Operations 
[Docket  No.  ER92-17-000I 
November  19, 1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  November 
15, 1991,  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations,  an 
amendment  to  its  filing  of  the  Long-Term 
Power  Sales  Agreement  (Agreement) 
between  PacifiCorp  and  Western  Area 
Power  Pool  Administration  (Western) 
dated  October  1, 1991. 

PacifiCorp  has  supplied  a  statement  of 
its  current  rate  under  PacifiCorp  FERC 
Electric  Tariff,  Original  Volume  No.  3, 
Service  Schedule  PPL-3  (Tariff).  The 
Agreement  provides  that,  in  any  year 
that  the  calculated  rate  for  Additional 
Energy  Cost  pursuant  to  Exhibit  D  to  the 
Agreement  exceeds  the  Tariff  rate, 
PacifiCorp  will  make  a  timely  filing  of 
the  calculated  rate  with  the 
Commission. 

PacifiCorp  renews  its  request  that  an 
effective  date  of  December  1, 1991  be 
assigned  to  the  Agreement 
corresponding  to  the  commencement  of 
service  under  the  Agreement. 

Copies  of  the  amended  filing  were 
supplied  to  Western,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  December  3. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ES92-1O-O00J 

Take  nofice  that  on  November  14, 
1991,  Illinois  Power  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $500  million  of  short-term  notes  on 
or  before  December  31, 1993.  with  a  final 
maturity  date  no  later  than  December 
31, 1994. 

Comment  date:  December  13. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Public  Service  Co. 

[Docket  No.  ES92-16-000| 
November  20, 1991. 

Take  notice  that  on  November  14. 
1991,  Central  Illinois  Public  Service 
Company  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 


Power  Act  seeking  authorization  to 
issue  not  more  than  $120  million  of 
short-term  debt  obligations  on  or  before 
December  31, 1993,  with  a  final  maturity 
date  no  later  than  December  31, 1994. 

Comment  date:  December  13, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northwestern  Public  Service  Co. 

[Docket  No.  ES92-12-000) 
November  20, 1991. 

Take  notice  that  on  November  12. 
1991,  Northwestern  Public  Service 
Company  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $30  million  of  First 
Mortgage  Bonds. 

Comment  date:  December  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Iowa  Southern  Utilities  Co. 
[Docket  No.  ES92-1WK)0| 
November  20, 1991. 

Take  notice  that  on  November  12. 
1991.  Iowa  Southern  Utilities  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authority  to  negotiate  for  the 
placement  of  up  to  $13,400,000  of  notes 
or  First  Mortgage  Bonds. 

Comment  date:  December  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

22.  Maine  Electric  Power  Co.,  Inc. 

[Docket  No.  ES92-15-000) 
November  20, 1991. 

Take  notice  that  on  November  13, 
1991,  Maine  Electric  Power  Company, 
Inc.  filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more   . 
than  $15  million  of  short-term  notes  on 
or  before  December  31, 1993,  with  a  final 
maturity  date  no  later  than  December 
31, 1994. 

Comment  date:  December  13, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Maine  Power  Co. 

[Docket  No.  ER9O-471-0O0| 
November  20, 1991. 

Take  notice  that  on  November  14, 
1991,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  the  following: 
1.  Amendment  to  Settlement  Agreement 

between  CMP  and  Massachusetts 

Municipal  Wholesale  Electric 

Company 
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Power  Act  seeking  authorization  to 
issue  not  more  than  $120  million  of 
short-term  debt  obligations  on  or  before 
December  31, 1993.  with  a  final  maturity 
date  no  later  than  December  31. 1994. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northwestern  Public  Service  Co. 

[Docket  No.  ES92-1 2-000) 
November  20,1991. 

Take  notice  that  on  November  12, 
1991,  Northwestern  Public  Service 
Company  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $30  million  of  First 
Mortgage  Bonds. 

Comment  date:  December  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Iowa  Southern  Utilities  Co. 

[Docket  No.  ES92-1W)00J 
November  20. 1991. 

Take  notice  that  on  November  12, 
1991,  Iowa  Southern  Utilities  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authority  to  negotiate  for  the 
placement  of  up  to  $13,400,000  of  notes 
or  First  Mortgage  Bonds. 

Comment  date:  December  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

22.  Maine  Electric  Power  Co.,  Inc. 

[Docket  No.  ES92-15-000| 
November  20, 1991. 

Take  notice  that  on  November  13, 
1991,  Maine  Electric  Power  Company, 
Inc.  filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more   . 
than  $15  million  of  short-term  notes  on 
or  before  December  31. 1993,  with  a  final 
maturity  date  no  later  than  December 
31, 1994. 

Comment  date:  December  13, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Maine  Power  Co. 

[Docket  No.  ER90-471-000) 
November  20. 1991. 

Take  notice  that  on  November  14, 
1991,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  the  following: 
1.  Amendment  to  Settlement  Agreement 

between  CMP  and  Massachusetts 

Municipal  Wholesale  Electric 

Company 


2.  Notice  of  Termination  effective 
October  31, 1991  pertaining  to 
Transmission  Contract  dated  March  8, 
1991  between  CMP  and  MMWEC. 

The  Amendment  modifies  a 
Settlement  Agreement  between  CMP 
and  MMWEC  submitted  by  CMP  to  the 
Commission  for  approval  on  June  10, 
1991  along  with  a  Transmission  Service 
Agreement  between  CMP  and  MMWEC 
dated  June  7, 1991. 

CMP  has  requested  waiver  of  the 
Commission's  notice  and  filing 
requirements  to  permit  the  Transmission 
Service  Agreement  to  become  effective 
on  November  1, 1991  and  to  permit  the 
Notice  of  Termination  to  become 
effective  as  of  October  31, 1991. 

CMP  has  served  copies  of  the  filing  on 
the  affected  customer  and  on  the  Maine 
Public  Utilities  Commission. 

Comment  date:  December  4, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Maine  Power  Co. 

[Docket  No.  ES92-14-000) 
November  20. 1991. 

Take  notice  that  on  November  13, 
1991,  Central  Maine  Power  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $175  milhon  of  short-term  notes  on 
or  before  December  31, 1993,  with  a  final 
maturity  date  no  later  than  December 
31. 1994. 

Comment  date:  December  12, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  91-28578  Filed  11-27-91;  8:45  am) 
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[Docket  Nos.  CP92- 151-000  et  aLl 

Algonquin  Gas  Transmission  Co.  et  al^ 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Algonquin  Gas  Transmission  Co. 

(Docket  No.  CP92-151-0001 
November  20, 1991. 

Take  notice  that  on  November  7, 1991. 
Algonquin  Gas  Transmission  Company 
(Applicant).  1284  Soldiers  Field  Road, 
Boston.  Massachusetts  02135.  filed  in 
Docket  No.  CP92-151-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  ceriificate  of  public 
convenience  and  necessity  requesting 
authorization  to  construct  and  operate 
facilities  and  to  transport  and  deliver 
natural  gas  on  a  firm  basis  for  The 
Southern  Connecticut  Gas  Company 
(Southern  Connecticut),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Applicant  proposes  to  transport  up  to 
6,667  MMBtu  equivalent  of  natural  gas 
per  day  for  Southern  Cormecticut. 
Applicant  states  that  the  primary  term 
of  Applicant's  proposed  transportation 
service  for  Southern  Connecticut 
commences  November  1, 1993  through 
March  31,  2012,  and  year-to-year 
thereafter  subject  to  termination  by 
either  party  as  of  March  31.  2012  or  any 
subsequent  March  31  anniversary  date 
upon  giving  prior  written  notice  of  the 
termination.  AppUcant  indicates  that  it 
would  receive  quantities  of  natural  gas 
from  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  near 
Lambertville.  New  Jersey  and  transport 
such  quantities  to  Southern  Connecticut 
at  North  Haven  Connecticut. 

Applicant  states  that  Southern 
Connecticut  and  Applicant  have 
executed  a  Precedent  Agreement  dated 
October  18, 1991  contemplating 
construction  of  facilities  and  firm 
transportation  service  under  proposed 
Rate  Schedule  X-39.  Applicant  further 
states  that  Southern  Connecticut  will 
execute  a  formal  service  agreement  with 
Algonquin  for  the  transportation  service 
proposed. 

In  order  to  render  the  proposed 
transportation  service.  Applicant 
proposes  to  construct  and  operate  the 
following  facilities: 

A.  Pipeline  Facilities 

1.9  miles  of  36-inch  loop  of  Applicant's 
existing  28-inch  mainline  and  30-inch 
mainline  loop  from  mainline  Valve  27  to  the 
R-System  tap  in  Berlin.  Connecticut. 


B.  Meier  Station  Facilities 

Rebuild  of  Southern  Connecticut's  North 
Haven.  Connecticut  Meter  Station  and 
miscellaneous  meter  station  modirications  at 
various  locations  on  Applicant's  system. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $5.6  million. 
Applicant  will  finance  the  facilities 
through  revolving  credit  arrangements, 
short-term  loans  and  from  funds  on 
hand.  Applicant  states  that  it  would 
construct  the  facilities  during  the 
summer  of  1993  for  an  in-service  date  of 
November  1. 1993. 

Applicant  states  that  it  would  render 
the  proposed  ser\  ice  pursuant  to 
Applicants  proposed  Rate  Schedule  X- 
39.  Applicant  proposes  to  charge  an 
incremental  rate  consisting  of  a  one-part 
demand  charge  and  an  appropriate 
overrun  charge  for  quantities  in  excess 
of  the  maximum  daily  transportation 
quanUty. 

Applicant  submits  that,  in  orders 
issued  |une  7, 1989  and  June  5, 1990.  the 
Commission  certificated  joint  storage 
and  transportation  proposals  filed  by 
Texas  Eastern  and  CNG  Transmission 
Corporation  (CNG).  Applicant  further 
submits  that  the  orders  certificated  CNG 
to  develop  a  new  storage  field  called  the 
North  Summit  Storage  Pool,  in  Fayette 
County,  Pennsylvania.  Applicant  states 
that  Texas  Eastern  and  Applicant  were 
authorized  to  provide  transportation 
service  for  customers  who  had 
contracted  for  storage  service  from 
CNG.  Applicant  further  states  that 
Texas  Eastern  was  authorized  to  reserve 
20.000  Dth  equivalent  per  day  in  the  new 
CNG  storage  facility  to  market  to  new 
customers.  Applicant  indicates  that  an 
application  will  be  filed  prior  to 
November  15, 1991.  to.  inter  alia,  assign 
to  three  shippers  the  rights  and 
obligations  to  the  CNG  storage  service 
previously  subscribed  by  Texas  Eastern 
and  for  Texas  Eastern  to  provide  firm 
transportation  for  those  three  shippers 
pursuant  to  Texa'^  Eastern's  existing 
Rate  Schedule  FTS-5.  Applicant  submits 
that  the  three  shippers  and  their  related 
service  quantities  are  as  follows: 


Company  name 

Stongeand 
transpofta- 

tion 

quantities 

(Otti/d) 

6.606 

Southern  CrnnecScot 

UGl  Cofpof««ion 

Tolal -. 

6.087 
«WI87 

20.000 

60992 
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Applicant  indicates  that  the  proposed 
commencement  date  for  Texas  Eastern's 
and  CNG's  service  is  April  1. 1992. 
Applicant  states  that  Applicant's 
facilities  will  not  be  constructed  in  time 
for  the  first  scheduled  season  of 
underlying  firm  service.  Applicant 
further  states  that  Southern  Connecticut 
has  an  existing  Rate  Schedule  AIT-l 
Service  Agreement  with  Applicant 
which  would  allow  for  transportation  of 
underlying  quantities  subject  to  the 
terms  and  conditions  of  that  Rate 
Schedule. 

Comment  date:  December  11. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission 

[Docket  No.  CP92-165-0001 
Novemt)er  20. 1991. 

Take  notice  that  on  November  8. 1991. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
1642.  Houston.  Texas  77251-1642,  filed 
in  Docket  No.  CP92-165-000  an 
application  pursuant  to  section  7(c)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  CNG 
Transmission  Corporation  (CNG)  and  to 
construct  and  operate  additional 
compression  facilities  necessary  to 
provide  such  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Texas  Eastern  requests 
authority  to  transport  on  a  firm  basis  for 
CNG.  up  to  30,000  dekatherms  of  natural 
gas  per  day  (dt/d).  under  a  precedent 
agreement  dated  September  27. 1991. 
Texas  Eastern  also  requests  authority  to 
construct  and  operate  6,500  horsepower 
of  compression  at  its  existing  Bedford. 
Pennsylvania  compressor  station  at  an 
estimated  cost  of  $9,600,550  which  is 
necessary  to  perform  the  transportation 
service  for  CNG.  Texas  Eastern  states 
that  the  cost  of  constructing  the  facilities 
will  be  financed  initially  with  funds  on 
hand,  borrowings  under  revolving  credit 
arrangements  or  short-term  financing. 

Texas  Eastern  states  that  it  would 
receive  natural  gas  from  CNG  at  the 
recently  authorized  Crayne  Farm  Meter 
Station  near  Texas  Eastern's  Meter 
Station  No.  037  in  Greene  County. 
Pennsylvania.  Texas  Eastern  states  that 
it  would  redeliver  equivalent  quantities 
of  natural  gas  to  CNG  at  Meter  Station 
No.  1745.  Chambersburg  Station, 
Franklin  County.  Pennsylvania.  Texas 
Eastern  states  that  upon  the 
Commission's  approval  of  this 
application,  it  will  enter  into  a  gas 
transportation  agreement  with  CNG  for 
a  term  of  twenty  years.  Texas  Eastern 


submits  that  because  it  will  have  a 
twenty-year  firm  contract  with  CNG  for 
100.0%  of  the  volume  to  flow  through  the 
proposed  facilities,  the  long-term 
requirement  of  the  Kansas  Pipe  Line  test 
is  satisfied. 

Texas  Eastern  states  that  for  all  gas 
transported  and  delivered,  it  will  charge 
CNG  a  monthly  demand  charge  for  firm 
quantities  and  an  additional  charge  for 
deliveries  in  excess  of  the  firm  quantity. 
Texas  Eastern  states  that  based  upon 
the  estimated  annual  cost  of  service  for 
the  facilities  proposed  herein,  it 
estimates  a  monthly  demand  charge  of 
$7,481  per  deka therm  and  an  excess 
charge  of  $0,246  per  deka  therm.  Texas 
Eastern  requests  that  the  Commission 
authorize  initial  rates  designed  on  a 
100.0%  demand  charge  for  the  proposed 
service  as  agreed  upon  in  arms-length 
negotiations  with  CNG. 

Texas  Eastern  states  that  approval  of 
its  application  will  facilitate  the  sale 
and  transportation  of  natural  gas  by 
CNG  to  Public  Service  Company  of 
North  Carolina  which  will  utilize  this 
additional  gas  to  serve  its  temperature 
sensitive,  high-priority  customers. 

Comment  date:  December  11. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Co. 

[Docket  No.  CP92-154-000] 
November  20, 1991. 

Take  notice  that  on  November  8. 1991, 
Colorado  Interstate  Gas  Company 
(GIG).  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP92-154-000  an  application  pursuant  to 
section  7(c)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  increase  the  peak 
day  deliverability  of  CIG's  Boehm,  Flank 
and  Latigo  natural  gas  storage  fields  and 
to  construct  and  operate  the  facilities 
necessary  therefore,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  CIG  requests  authority  to 
do  Uie  following: 

•  Increase  the  presently  authorized 
peak  day  withdrawal  capacity  from 
100.000  Mcf  per  day  (Mcf/d)  to  125.000 
Mcf/d  at  the  Boehm  storage  field: 

•  Drill  and  equip  five  additional 
injection/withdrawal  wells,  install  an 
additional  1,650  horsepower  compressor 
unit  and  construct  approximately  .92 
mile  of  4-inch  storage  field  line  to 
connect  the  additional  injection/ 
withdrawal  wells  to  the  Boehm  storage 
field  at  an  estimated  cost  of  $5,088,550; 

•  Increase  the  presently  authorized 
withdrawal  capacity  from  120.000  Mcf/d 


to  150.000  Mcf/d  at  the  Flank  storage 
field: 

•  Drill  and  equip  eight  additional 
injection/withdrawal  wells,  install  an 
additional  1.650  horsepower  compressor 
unit  and  construct  approximately  1.41 
miles  of  4-inch  storage  field  line  to 
connect  the  additional  injection/    . 
withdrawal  wells  at  the  Flank  storage 
field  at  an  estimated  cost  of  $6,523,000: 

•  Increase  the  presently  authorized 
peak  day  withdrawal  capacity  from 
140.000  Mcf/d  to  150.000  Mcf/d  at  the 
Latigo  storage  field; 

•  Drill  and  equip  four  additional 
injection/withdrawal  wells,  recylinder 
one  of  four  existing  compressors  and 
construct  approximately  .72  mile  of  6- 
inch  storage  field  line  to  connect  the 
additional  injection/withdrawal  wells  at 
the  Latigo  storage  field  at  an  estimated 
cost  of  $3,086,000. 

CIG  states  that  financing  of  these 
projects  will  be  provided  through 
general  corporate  funds.  CIG  states  that 
no  charges  are  being  sought  to  the 
existing  authorized  maximum  or 
minimum  gas-in-place  inventories  or  to 
the  maximum  authorized  field  pressures 
at  these  fields. 

CIG  states  that  the  total  increase  in 
peak  day  deliver-ability  of  83.000  Mcf/d 
from  the  three  storage  fields  is 
necessary  to  meet  its  firm  (sales  and 
transportation)  contractual  obligations. 

Comment  date:  December  11. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  South  Georgia  Natural  Gas  Co. 

[Docket  No.  CP92-1 64-000) 
November  21, 1991. 

Take  notice  that  on  November  8, 1991, 
South  Georgia  Natural  Gas  Company 
(South  Georgia),  P.O.  Box  2563. 
Birmingham.  AL  35202-2563,  filed  in 
Docket  No.  CP92-164-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  portion  of  the  Maximum 
Daily  Quantity  (MDQ)  of  its  currently 
authorized  sales  of  natural  gas  to  the 
City  of  Unadilla.  Georgia  (Unadilla).  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

South  Georgia  proposes  to  reduce 
Unadilla's  MDQ  from  585  Mcf  per  day  to 
500  Mcf  per  day  and  requests 
abandonment  authorization  for  the 
difference  of  85  Mcf  per  day.  South 
Georgia  states  that  Unadilla  has 
requested  the  reduction,  and  that  no 
other  customers  would  be  affected  by 
the  proposed  abandonment.  It  is 
asserted  that  South  Georgia  was 
authorized  to  sell  gas  to  Unadilla  by  the 
Commission  in  Docket  No.  CP67-313.  It 
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to  150,000  Mcf/d  at  the  Flank  storage 
Held: 

•  Drill  and  equip  eight  additional 
injection/withdrawal  wells,  install  an 
additional  1,650  horsepower  compressor 
unit  and  construct  approximately  1.41 
miles  of  4-inch  storage  field  line  to 
connect  the  additional  injection/    . 
withdrawal  wells  at  the  Flank  storage 
field  at  an  estimated  cost  of  $6,523,000: 

•  Increase  the  presently  authorized 
peak  day  withdrawal  capacity  from 
140.000  Mcf/d  to  150,000  Mcf/d  at  the 
Latigo  storage  field; 

•  Drill  and  equip  four  additional 
injection/withdrawal  wells,  recylinder 
one  of  four  existing  compressors  and 
construct  approximately  .72  mile  of  6- 
inch  storage  field  line  to  connect  the 
additional  injection/withdrawal  wells  at 
the  Latigo  storage  field  at  an  estimated 
cost  of  $3,086,000. 

CIC  states  that  financing  of  these 
projects  will  be  provided  through 
general  corporate  funds.  CIG  states  that 
no  charges  are  being  sought  to  the 
existing  authorized  maximum  or 
minimum  gas-in-place  inventories  or  to 
the  maximum  authorized  field  pressures 
at  these  fields. 

CIG  states  that  the  total  increase  in 
peak  day  deliver-ability  of  83,000  Mcf/d 
from  the  three  storage  fields  is 
necessary  to  meet  its  firm  (sales  and 
transportation)  contractual  obligations. 

Comment  date:  December  11. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  South  Georgia  Natural  Gas  Co. 

[Docket  No.  CP92-1 64-000) 
November  21. 1991. 

Take  notice  that  on  November  8, 1991. 
South  Georgia  Natural  Gas  Company 
(South  Georgia),  P.O.  Box  2563. 
Birmingham.  AL  35202-2563,  filed  in 
Docket  No.  CP92-164-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  portion  of  the  Maximum 
Daily  Quantity  (MDQ)  of  its  currently 
authorized  sales  of  natural  gas  to  the 
City  of  Unadilla.  Georgia  (Unadilla).  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

South  Georgia  proposes  to  reduce 
Unadilla's  MDQ  from  585  Mcf  per  day  to 
500  Mcf  per  day  and  requests 
abandonment  authorization  for  the 
difference  of  85  Mcf  per  day.  South 
Georgia  states  that  Unadilla  has 
requested  the  reduction,  and  that  no 
other  customers  would  be  affected  by 
the  proposed  abandonment.  It  is 
asserted  that  South  Georgia  was 
authorized  to  sell  gas  to  Unadilla  by  the 
Commission  in  Docket  No.  CP67-313.  It 


is  explained  that  South  Georgia  and 
Unadilla  have  executed  a  service 
agreement  dated  November  1. 1991,  to 
reflect  the  reduced  MDQ. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  12, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP92-179-000J 
November  21. 1991. 

Take  notice  that  on  November  13, 
1991,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310,  filed  a  prior  notice  request 
with  the  Commission  in  docket  No. 
CP92-179-O00  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
delivery  point  and  appurtenant  facilities 
in  order  to  provide  an  interruptible 
transportation  service  for  Delmarva 
Power  &  Light  Company  (Delmarva),  a 
local  distribution  company,  under  the 
blanket  certificates  issued  in  Docket 
Nos.  CP82-535-000,  CP88-136-000,  and 
as  amended  in  CP88-136-007  pursuant 
to  §  7  of  the  NGA,  all  as  more  fully  set 
forth  in  the  request  which  is  open  to 
public  inspection. 

Texas  Eastern  proposes  to  construct 
and  operate  a  delivery  point  and 
appurtenant  facilities  near  Sinclair 
Junction,  Pennsylvania,  and  an 
electronic  gas  measurement  facility  at 
Delmarva's  existing  Ridge  Road 
measuring  and  regulating  station  in 
Claymont,  Delaware.  Texas  Eastern 
states  that  Delmarva  would  reimburse 
Texas  Eastern  for  the  estimated  $272,000 
construction  cost  of  the  proposed 
facilities.  Texas  Eastern  also  states  that 
pursuant  to  an  August  2, 1991,  service 
agreement  with  Delmarva  that  Texas 
Eastern  would  transport  and  deliver  up 
to  100,000  dekatherms  of  natural  gas  per 
day  under  its  FERC  Rate  Schedule  IT-1 
to  Delmarva  at  the  proposed  delivery 
point. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP92-197-000] 
November  21, 1991. 

Take  notice  that  on  November  19, 
1991,  Arkla  Energy  Resources,  a  division 
of  Arkla.  Inc.  (AER),  525  Milam  Street. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP92-197-000  a  request 
pursuant  to  §5  157.205, 157.211  and 
157.212  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  (18  CFR 
157.205, 157.211. 157.212)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Arkansas  under 
AER's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 
AER  proposes  to: 

(1)  Construct  and  operate  three  new  sales 
taps  and  related  facilities,  all  for  the  delivery 
of  gas  to  Arkansas  Louisiana  Gas  Company 
(ALG)  for  resale  to  domestic,  commercial  and 
industrial  consumers:  (a)  A  4-inch  tap  on 
AER's  Line  AC  in  Pike  County,  Arkansas,  to 
provide  back-up  service  to  existing  domestic, 
commercial  and  industrial  customers  served 
from  ALG's  existing  Glenwood  system.  AER 
states  that  the  facilities  would  deliver 
approximately  319,782  Mcf  annually  and 
3,200  Mcf  on  a  peak  day.  to  be  constructed  at 
an  estimated  cost  of  $119,500.  (b]  A  1-inch  tap 
on  AER's  Line  BT-l-AS  in  Hot  Spring 
County,  Arkansas,  for  initial  service  to  ALG's 
new  domestic  customer,  Larry  Howerton, 
using  approximately  85  Mcf  annually  and  1 
Mcf  on  a  peak  day,  to  be  constructed  at  an 
estimated  cost  of  $3,175.  (c)  A  1-inch  tap  on 
AER's  line  BT-14  in  Franklin  County, 
Arkansas,  for  initial  service  to  ALG's  new 
domestic  customer,  Gary  Stubblefield,  using 
approximately  255  Mcf  annually  and  2  Mcf  on 
a  peak  day,  to  be  constructed  at  an  estimated 
cost  of  $3,175. 

(2]  Operate  two  existing  taps  for  delivery 
of  gas  to  ALG  for  resale  to  consumers  other 
than  the  right-of-way  grantors  for  whom  the 
taps  were  originally  installed:  (a)  An  existing 
1-inch  tap  on  AER's  Line  OM-1  in  Logan 
County,  Arkansas,  for  initial  service  to  ALG's 
new  domestic  customer,  R.  H.  Binyon,  using 
approximately  85  Mcf  annually  and  1  Mcf  on 
a  peak  day.  AEIR  states  that  this  customer 
would  manifold  onto  an  existing  tap  and  new 
construction  would  not  be  necessary,  (b)  An 
exiting  1-inch  tap  on  AER's  Line  OM-1  in 
Logan  County,  Arkansas,  for  initial  service  to 
ALG's  new  domestic  customer.  Virgil  Hughes, 
using  approximately  85  Mcf  annually  and  1 
Mcf  on  a  peak  day.  AER  states  that  this 
customer  would  manifold  onto  an  existing  tap 
and  new  construction  would  not  be 
necessary. 

(3)  Construct  and  operate  an  interconnect 
and  appurtenant  facilities  to  provide 
jurisdictional  services  to  a  commercial  end- 
user  a  4-inch  tap.  meter  and  19,000  feet  of 
4V4-inch  pipe  (to  be  designated  Line  JM-40)  to 
delvier  gas  to  Nucor  Steel  (Nucor)  under  a 
transportation  agreement  pursuant  to  section 
284.223  of  the  Commission's  regulations.  AER 
states  that  Nucor  plans  to  construct  a  new 
plant  near  Hickman.  Arkansas,  and  has 
contracted  for  firm  service  under  AER's 
transportation  tariff  for  the  delivery  of  4.000 
MMBtu  per  day,  with  an  authorized  overrun 
service  of  3,000  MMBtu  per  day.  AER  further 
states  that  it  would  interconnect  the 
proposed  lateral  line  with  its  existing  Line  ) 
in  Mississippi  County,  Arkansas.  AER's 
proposed  facilities  would  have  a  maximum 
delivery  capability  of  10.000  Mcf  per  day  and 
are  estimated  to  cost  $480,000. 


AER  states  that  the  posposed  facilities 
would  be  financed  with  infernally 
generated  capital.  AER  further  states 
that  the  gas  would  be  delivered  from  its 
general  system  supply,  which  it  states  is 
adequate  to  provide  the  service.  AER 
advises  that  gas  sold  would  be  billed  at 
ALG's  applicable  retail  rates  as  filed 
and  effective  with  the  appropriate  state 
regulatory  authority  from  time  to  time. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP92-167-000J 
November  21, 1991. 

Take  notice  that  on  November  12. 
1991,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  P.O.  Box  1160, 
Owensboro,  Kentucky  42302.  filed  in 
Docket  No.  CP92-167-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting 
permission  and  approval  to  abandon  a 
portion  of  the  existing  certificated 
natural  gas  sales  service  to  Louisville 
Gas  and  Electric  Company  (LG&E),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  states  that  LG&E  has 
requested  a  conversion  of  10,000  MMBtu 
per  day  of  its  existing  sales  contract 
demand  to  firm  transportation  service 
on  Texas  Gas,  resulting  in  a  new  sales 
contract  demand  of  204.900  MMBtu  per 
day.  Texas  Gas  further  states  that  s-ich 
conversion  is  requested  to  be  effective 
on  November  1, 1991,  to  which  Texas 
Gas  has  agreed,  based  on  LG&E's 
agreement  not  to  call  on  Texas  Gas  for 
sales  service  for  the  quantities  of 
natural  gas  converted  to  firm 
transportation  after  the  effective  date  of 
such  conversion.  Texas  Gas  indicates 
that  all  firm  transportation  would  be 
rendered  pursuant  to  its  blanket 
certificate  issued  in  Docket  No.  CP89- 
686-000. 

Because  the  Service  Agreement 
between  LG&E  and  Texas  Gas  is  not  an 
"eligible  firm  sales  service  agreement," 
Texas  Gas  states  that  it  cannot  utilize 
the  automatic  abandonment  authority 
provided  in  Section  284.10  of  the 
Commission's  Regulations.  Thus,  by  this 
application,  Texas  Gas  states  that  it  is 
seeking  authority  to  abandon  its  sales 
obligation  to  LG&E  by  the  amount 
sought  to  be  converted  effective 
November  1, 1991. 

Texas  Gas  indicates  that  no 
abandonment  of  facilities  is  requested  in 
connection  with  the  proposed  partial 
abandonment  of  sales  service  to  LG&E. 

Texas  Gas  states  that,  in  Order  No. 
500,  the  Commission  conunented  that 
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pipelines  and  their  customers  may  still 
voluntarily  renegotiate  their  sales 
contracts  that  have  "unrealistic  contract 
demands,"  outside  the  realm  of 
Commission  mandated  contract  demand 
reductions  or  conversion  and 
encouraged  pipelines  to  do  so.'  Thus. 
Texcis  Gas  asserts  that  the  requested 
partial  abandonment  is  consistent  with 
current  Commission  policy. 

Comment  date:  December  12, 1991.  in 
accordance  widt  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  Colorado  Interstate  Gas  Co. 

(Docket  No.  CP92-144-000) 
November  21. 1991. 

Take  notice  that  on  November  6, 1991. 
Colorado  Interstate  Pipeline  Gas 
Company  (CIG).  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP92-144-000  a  request,  as 
supplemented  November  14, 1991, 
pursuant  to  §5  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212]  for  authorization  to  operate  in 
interstate  conmierce  certain  facilities 
previously  constructed  to  provide 
transportation  services  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  (NGPA),  under  the  authorization 
issued  to  CIG  in  Docket  No.  CP83-21- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

CIG  explains  that  it  constructed  three 
subject  meter  stations  for  the  purpose  of 
providing  section  311  transportation 
service.  The  application  further  explains 
that  the  meter  stations  are  exempt  from 
the  Commission's  Regulations  (18  CFR 
284.(C)).  This  exemption  restricts  the  use 
of  the  facilities  for  section  311  service 
and  those  section  311  transactions 
converted  pursuant  to  Order  no.  526.* 
CIG  seeks  authority  to  operate  the  three 
meter  stations  pursuant  to  the  blanket 
certificate  provision  of  section  7(c]  of 
the  Natural  Gas  Act  so  that  any  shipper 
may  receive  transportation  service 
when  capacity  in  the  facilities  is 


'  Regulations  ofNatvrvt  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  ReguUtioM  Preambles. 
Paragraph  30.761  (1987)  at  paragraph  3a795. 

*  See  52  FERC  \  61.159  (1990)  and  order  amending 
interim  rule  52  FERC  1 61.334  (1980). 


available,  without  regard  to  section  311 
of  the  NGPA. 

A  description  of  the  three  meter 
stations,  including  the  cost,  customer, 
location,  quantities  of  gas  dehvered  and 
end-use  of  the  gas  is  set  forth  below: 

(1)  Granger  Meter  Station — was 
constructed  in  1990  at  a  cost  of  $26,900 
to  provide  transportation  service  for 
Neches  Gas  Distribution  Company,  an 
intrastate  pipeline  company.  This 
facility  is  located  on  CIG's  20-inch 
pipeline  in  section  7,  Township  18  North, 
Range  111  West,  Sweetwater  County, 
Wyoming.  Gas  transported  and 
delivered  from  this  meter  is  used  as  fuel 
gas  in  a  liquid  products  pump  station 
owned  and  operated  by  Mid-America 
Pipeline  Company.  CIG  indicates  that 
the  current  contractual  obligation  for  the 
Granger  Meter  Station  is  300  Mcf. 

(2)  Lakin  Power  Generating  Meter 
Station — was  constructed  in  1989  at  a 
cost  of  $27,997  to  transport  gas  on  behalf 
of  Coastal  States  Gas  Transmission 
Company.  This  fadhty  is  located  on 
CIG's  10-inch  lateral  pipeline  in  Section 
23,  Township  24  South,  Range  36  West 
Kearny  County,  Kansas.  Gas 
transported  and  delivered  from  this 
meter  station  is  used  by  the  City  of 
Lakin,  Kansas,  as  fuel  for  use  in  the 
city's  newly  constructed  electrical 
generating  facility.  CIG  explains  that  the 
current  contractual  obligation  for  the 
Lakin  Meter  Station  is  2,000  Mcf  per 
day. 

(3)  Lamar  Utilities  Board  Meter 
Station — was  constructed  in  1988  at  a 
cost  of  $46,449  to  provide  transportation 
service  for  Llano,  Inc.,  an  intrastate 
pipeline  company.  This  facility  is 
located  on  CIG'S  20-inch  main  line  and 
within  CIG's  existing  Lamar  Sales  Meter 
Station  in  Section  29.  Township  23 
South.  Range  48  West  Bent  County, 
Colorado.  The  gas  delivered  from  this 
meter  station  is  purchased  by  the  Lamar 
Utilities  Board  from  a  third  party  and  is 
consumed  in  an  electrical  generating 
facility  in  the  City  of  Lamar.  Colorado. 
The  application  reveals  that  the  Lamar 
Utilities  Board  Meter  Station's  current 
contractual  obligation  is  2,500  Mcf  per 
day. 

CIG  explains  that  it  does  not  propose 
any  change  in  the  delivery  volumes  to 
those  customers  receiving  transportation 
service  at  the  subject  facilities.  CIG 
asserts  that  the  certification  of  the 
facilities  would  have  no  adverse  impact 
on  its  ability  to  deliver  the  peak  day  or 
annual  entitlements  of  any  other  of 


CIG's  existing  customers.  CIG  contends 
that  the  certification  of  the  subject 
facilities  would  not  impact  its  gas 
supply  situation  and  that  deliveries  of 
natural  gas  at  these  points  can  be  made 
without  detriment  or  disadvantage  to 
any  existing  customer. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP92-184-000| 
November  21, 1991. 

Take  notice  that  on  November  15. 
1991.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
1642,  Houston,  Texas  77251-1642  filed 
an  application  in  Docket  No.  CP92-184- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to:  (a)  Perform  a  new  firm 
transportation  service  for  six  customers; 
(b)  construct  and  operate  the  associated 
incremental  facilities  required  to 
perform  the  service;  and  (c)  to 
coordinate  on  behalf  of  the  shippers,  if 
requested,  the  nominating,  balancing 
and  billing  functions  with  the  upstream 
transporters  to  give  the  shippers  a  "one- 
stop"  firm  transportation  service,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Texas  Eastern  requests  authorization 
to  provide  a  new  firm  transportation 
service  pursuant  to  Rate  Schedule  FTS- 
3,  which,  when  coupled  with 
transportation  on  upstream  pipelines, 
would  provide  access  to  domestic  gas 
supplies  in  the  Gulf  Coast  area  in  the 
vicinity  of  Trunkline  Gas  Company's 
(Trunkline)  facilities,  and  the  Arkoma 
basin  through  available  pipeline 
capacity.  Texas  Eastern  states  that  its 
FrS-3  proposal  is  intended  to  provide 
Northeast  shippers  with  access  to  a 
variety  of  domestic  supply  sources  using 
several  pipeline  transporters,  while  at 
the  same  time  offering  the 
administrative  convenience  of  using  a 
single  pipeline.  Pursuant  to  the  proposed 
FTS-3  Service,  Texas  Eastern  would 
provide  service  to  six  customers, 
including  four  currently  served  by  Texas 
Eastern  and  two  new  customers.  The 
customers,  the  transportation  quantities 
subscribed  by  each,  and  the  year(s) 
during  which  service  would  be  phased 
in  are  as  follows: 
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CIG's  existing  customers,  CIG  contends 
that  the  certification  of  the  subject 
facilities  would  not  impact  its  gas 
supply  situation  and  that  deliveries  of 
natural  gas  at  these  points  can  be  made 
without  detriment  or  disadvantage  to 
any  existing  customer. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP92-184-000| 
November  21. 1991. 

Take  notice  that  on  November  IS. 
1991.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
1642.  Houston.  Texas  77251-1642  filed 
an  application  in  Docket  No.  CP92-184- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to:  (a)  Perform  a  new  firm 
transportation  service  for  six  customers; 
(b)  construct  and  operate  the  associated 
incremental  facilities  required  to 
perform  the  service;  and  (c)  to 
coordinate  on  behalf  of  the  shippers,  if 
requested,  the  nominating,  balancing 
and  billing  functions  with  the  upstream 
transporters  to  give  the  shippers  a  "one- 
stop"  firm  transportation  service,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Texas  Eastern  requests  authorization 
to  provide  a  new  firm  transportation 
service  pursuant  to  Rate  Schedule  FTS- 
3.  which,  when  coupled  with 
transportation  on  upstream  pipelines, 
would  provide  access  to  domestic  gas 
suppUes  in  the  Gulf  Coast  area  in  the 
vicinity  of  Trunkline  Gas  Company's 
(Trunkline)  facilities,  and  the  Arkoma 
basin  through  available  pipeline 
capacity.  Texas  Eastern  states  that  its 
FTS-3  proposal  is  intended  to  provide 
Northeast  shippers  with  access  to  a 
variety  of  domestic  supply  sources  using 
several  pipeline  transporters,  while  at 
the  same  time  offering  the 
administrative  convenience  of  using  a 
single  pipeline.  Pursuant  to  the  proposed 
FTS-3  Service,  Texas  Eastern  would 
provide  service  to  six  customers, 
including  four  currently  served  by  Texas 
Eastern  and  two  new  customers.  The 
customers,  the  transportation  quantities 
subscribed  by  each,  and  the  year(s) 
during  which  service  would  be  phased 
in  are  as  follows: 
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Shipper 


1X51  Corporation 

Public  Service  Electric  A  Gas  Company.. 

Delmarva  Power  &  Ught  Company  > 

Ptiiladelphia  Gas  Works 

Algonquin  Gas  Transmission  Corp.* 
Yankee  Gas  Servk»s  Company 

Total _ 


11/93 

incremental 

OTH/day 


11/94 

incremental 

DTH/day 


40,000 

25,000 

40,000 

6.000 


111.000 


50.000 


45,000 
15.000 


110,000 


11/85 

incramanM 
DTH/day 


25,000 


15.000 


40.000 


ToWOTH/ 
day 


40.000 
100.000 
40.000 
6.000 
45,000 
30.000 


261,000 


'  Texas  Eastern  does  not  currentty  have  a  (firect  cor»nection  with  Delmarva.  However.  Texas  Eastern  has  fHed  an  application  in  Oocfcal  No.  CP-179-000  under  its 
Sut>part  F  blanket  certificate  to  construct  and  operate  a  delivery  p>oint  to  Delmarva  for  the  purpose  of  providing  intenuplUa  tarvica  undar  ila  part  264  blanket 
certificate.  Delmarva  has  made  a  reciprocal  filing  m  Docket  No  CP92-1 53-000  to  construct  and  operate  a  4  5  mile  connactinQ  pipaNna  batwaan  its  system  in 
Delaware  and  Texas  Eastern  s  Line  l-A-1  in  Delaware  County,  Pennsylvania  Both  applications  are  pending  before  tt>e  Commtssion. 

'  Algor>quin  has  sutjscribed  to  FTS-3  service  on  betialf  of  Boston  Edison  Company  It  «  noted  that  Boston  Edison  and  also  Yankee  Gas  Services  Company  will 
require  downstream  transportation  by  algorx)uin  in  order  to  receive  their  transportation  volumes  To  provide  such  downstream  transportation.  Algonquin  hu  Wad  a 
contemporaneous  application  in  Docket  No  CP92- 185-000  to  establish  a  new  iTP-1  firm  transportation  rate  schadula  and  to  oonaliucl  aworiatad  IncramanM 
facilities.  Final  delivery  of  Boston  Edison's  volumes  is  also  deperxlent  on  Commission  approval  of  a  pending  application  in  docket  No.  C^I-052-000  in  Algonquin 
proposed  to  construct  a  10.7  mile  lateral  to  connect  with  a  proposed  Boston  Edison  combir>ed  cycle  electric  generating  faakty  in  Weymouth.  Massachusetts 


The  FTS-3  Service  is  proposed  to  be 
implemented  over  a  period  of  three 
years  commencing  November  1, 1993 
and  would  ultimately  deliver  a  total  of 
261.500  Dekatherms  (Dth)  per  day.  It  is 
stated  that  the  implementation  schedule 
is  the  result  of  the  nominations  freely 
made  by  the  FrS-3  Shippers  and  is 
proposed  to  accommodate  their 
forecasted  market  growth  and  related 
needs  for  additional  transportation 
service. 

As  part  of  the  FrS-3  Service  Texas 
Eastern  states  that  it  would  offer  a 
"coordination  feature"  which  would  give 
shippers  a  "one-stop,"  firm 
transportation  service.  It  is  explained 
that  if  requested  by  the  FrS-3  shippers. 
Texas  Eastern,  acting  as  the  FTS-3 
shippers'  agent,  would  then  make  the 
necessary  scheduling  arrangements  with 
all  upstream  pipelines  transporting  gas 
to  be  delivered  into  Texas  Eastern's 
pipeline  system.  In  addition,  it  is 
indicated  that  Texas  Eastern's  FrS-3 
shippers  would  receive  a  single  monthly 
invoice  which  would  include  invoices 
from  the  upstream  pipelines.  Texas 
Eastern  states  that,  as  agent  for  its 
shippers,  it  would  handle  the 
administrative  activities  necessary  to 
monitor  and  resolve  imbalances  that 
occur  among  the  upstream  pipelines  and 
Texas  Eastern. 


Texas  Eastern  states  that  upstream 
transportation  would  be  provided  by 
Trunkline  and  Panhandle  Eastern 
Pipeline  Company  (Panhandle)  under 
their  respective  open-access  blanket 
transportation  certificates.  In  addition,  it 
is  indicated  that  Texas  Eastern  intends 
to  assign  a  portion  of  its  capacity  on  the 
Oklahoma-Arkansas  Pipeline  (a  project 
which  is  pending  before  the  Commission 
in  Docket  No.  CP9&-187-000)  to  FTS-3 
Shippers. 

It  is  stated  that  the  proposed  FTS-3 
Service  would  be  performed  by  Texas 
Eastern  through  the  use  of  261,500  Dth  of 
incremental  firm  transportation  capacity 
that  Texas  Eastern  proposes  to 
construct  in  conjunction  with  the  FTS-S 
Service.  The  incremental  facilities 
include  125.6  miles  of  pipeline  and 
59,150  horsepower  of  compression 
which  would  be  constructed  on  a 
phased  basis  over  a  three  year  period 
beginning  in  1993.  It  is  noted  that  all  of 
the  facilities  proposed  to  be  constructed 
by  Texas  Eastern  would  be  located  on 
Texas  Eastern's  system  east  of  Lebanon, 
Ohio.  It  is  estimated  that  the  proposed 
facilities  would  cost  $280,207,000, 

Texas  Eastern  proposes  incremental 
rates  for  the  Rate  Schedule  FTS-S 
service.  It  is  stated  that  the  rates  are 
designed  as  one-part  100  percent 
demand  rates  with  appropriate  overrun 
and  imbalance  mechanisms.  The 

Supply  Sources  Requested  by  Shippers 


incremental  rates  proposed  for  each 
phase  of  the  FTS-3  servite  are  as 
follows. 


Rata  par  Olh 


Demand  rata.. 
Excess  rate.... 


1993 


S20.378 


1994 


I 


1995 


$21,591 
.7096 


$21453 
.7053 


Texas  Eastern  states  that  its  FrS-3 
proposal  would  enable  it  to  provide  its 
customers  with  the  convenience  of  a 
"one-stop"  transportation  service  that 
would  provide  access  to  gas  supplies 
from  multiple  domestic  production 
areas.  It  is  stated  that  the  proposed  new 
firm  transportation  service  was  widely 
offered  and  would  meet  a  demand  for 
firm  incremental  transportation  service 
in  the  growing  Northeastern  market. 
Texas  Eastern  asserts  that  the  project 
would  permit  FTS-3  shippers  to  serve 
core  heating  loads,  as  well  as  new 
incremental  electric  generation  and 
industrial  loads,  while  at  the  same  time 
responding  to  requirements  of  the 
recently-passed  Clean  Air  Act. 

It  is  asserted  that  FTS-3  Service 
would  promote  competition  by  giving 
FrS-3  Shippers  greater  access  to  other 
additional  sources  of  supply.  The 
specific  sources  requested  by  the 
shippers,  which  will  govern  the  nature  of 
related  upstream  transportation 
services,  are  shown  below. 


Customar 


UGI  Corporation 

Publk:  Service  Electric  &  Gas  Company.. 

Delmarva  Power  &  Light  Company . 

Philadelphia  Gas  Works 

Aigoryjuin  Gas  Transmission  Corp.. 
Yankee  Gas  Sen/ices  Company.. 
Total 


Gulf  Coast 


10,000 
100,000 

20.000 
6,000 

45,500 

30.000 
211.500 


Arkoma 


25.000 


Labanon, 
OH 


15.000 

15.000 

10.000 

10.000 

25.000 


Total 


40,000 
100,000 

40.000 
6.000 

45,500 

30.000 
261,500 
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Texas  Eastern  proposes  to  commence 
construction  of  the  proposed  facilities  in 
late  1992  or  early  199a  and  therefore 
requests  that  a  certificate  be  issued  by 
\\Ay  1. 1992.  Texas  Eastern  states  the 
project  would  be  financed  initially  with 
sbort  term  loans  and  fiinds  on  hand, 
with  permanent  financing  to  be  arranged 
later. 

Comment  date:  December  12, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  Algonquin  Gas  Transmission  Co. 

(Docket  No.  CP92-185-000] 
November  21, 1991. 

Take  notice  that  on  November  15, 
1991,  Algonquin  Gas  Transmission 
Company  (Algonquin).  1284  Soldiers 
Field  Road,  Boston,  Massachusetts 
02135,  filed  in  Docket  No.  CP92-185-000 
an  application  pursuant  to  section  7(c] 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  an  incremental  firm 
transportation  service  and  the 
construction  and  operation  of  the 
associated  incremental  facilities 
required  to  perform  the  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspectioru 

Algonquin  requests  authorization  to 
render  a  new  firm  transportation  service 
and  to  establish  a  new  transportation 
rate  schedule  designated  as  Rate 
Schedule  ITP-l.  Algonquin  states  that 
the  proposed  service  is,  in  essence, 
bundled  "one  stop"  transportation 
which  would  provide  subscribing 
shippers  with  direct  access  to  gas 
supplies  in  the  Gulf  Coast  and  other 
supply  areas  via  the  pipeline  facilities  of 
its  affiliates,  Trunkline  Gas  Company 
(Trunkline),  Panhandle  Eastern  Pipeline 
Company  (Panhandle),  Oklahoma- 
Arkansas  Pipeline  Company  (Ok-Aric),* 
and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern). 

Algonquin  states  that  the  proposed 
service,  which  would  be  phased  in  over 
a  two-year  period,  was  offered  to  all 
existing  customers  and  to  numerous 
non-customers  as  a  convenient  means  to 
access  additional  supply  sources.  Two 
customers  subscribed  to  the  service  as 
indicated  below. 


(Expressed  in  MMBtus  per 
day) 

Customer 

InitiaJ 
service 

(11/94) 

incre- 
mental 
service 

(11/95) 

Total 
sanMce 

Company          .  . 

45.500 
15.000 

45,500 

Yankee  Gas 
Services 

Company - 

15.000 

30.000 

Total 

60,300 

15.000 

75.500 

'  Although  Ok-Ark  it  not  yet  constructed,  it  has 
an  application  pending  before  the  Commission  in 
Docket  No.  CP90-187-000. 


Algonquin  notes  that  the  ITP-l  service 
would  commence  in  November  1994  and 
would  ultimately  total  75,500  MMBtu/d. 
Algonquin  states  that  the  transportation 
volumes  would  be  delivered  to  points 
specified  in  the  customer's  respective 
service  agreements.  In  addition, 
Algonquin  proposes,  where  requested 
by  the  ITP-l  customer,  to  provide 
certain  administrative  ftuictions 
necessary  to  coordinate  nominating, 
balancing,  and  billing  functions  with  the 
upstream  transporters  on  behalf  of  the 
ITP-l  shippers.  Such  a  service,  it  is 
asserted,  would  provide  customers  with 
the  administrative  convenience  of 
dealing  with  a  single  pipeline.  Under 
this  "coordination  feature"  Algonquin 
states  that  the  shipper  would  only  be 
required  to  make  a  single  nomination, 
and  Algonquin,  acting  as  agent  for  the 
shippers,  would  then  make  the 
necessary  scheduling  arrangements  with 
all  upstream  transporting  the  gas. 
Algonquin  further  states  that  it  would 
handle  all  the  administrative  activities 
necessary  to  monitor  and  resolve 
imbalances  which  might  occur  between 
the  initial  point  of  receipt  on  the 
upstream  pipeline  and  the  delivery  point 
from  Algonquin's  system. 

Algonquin  states  that  no  additional 
capacity  or  certificate  authorization 
would  be  required  by  Trunkline  and 
Panhandle  in  order  to  perform  their  part 
of  the  upstream  transportation  of  ITP-l 
volumes.  Algonquin  explains  that 
Trunkline  and  Panhandle  would 
transport  under  their  respective  part  284 
blanket  certificates,  using  existing  firm 
capacity  made  available  through  normal 
queuing  procedures.  Algonquin  notes 
that  Boston  Edison  and  Yankee  (through 
its  agent,  Algonquin)  have  already 
requested  firm  service  on  both  pipelines 
and  are  therefore  in  the  firm 
transportation  queues.  Algonquin 
expects  that  firm  transportation 
capacity  will  become  available  and  will 
be  contracted  on  both  pipelines  prior  to 
the  commencement  of  ITP-l  service. 

In  contrast  to  Trunkline  and 
Panhandle,  it  is  stated  that  Texas 
Eastern  does  not  currently  have 
capacity  to  transport  ITP-l  gas. 


Accordingly,  it  is  indicated,  Texas 
Eastern  has  proposed  to  construct  and 
operate  incremental  facilities  and  to 
establish  a  new  FTS-3  rate  schedule  in 
order  to  provide  firm  transportation 
service  for  Yankee  and  Boston  Edison  as 
well  as  for  four  other  shippers 
connected  to  the  Texas  Eastern  system. 
Texas  Eastern's  related  facilities  and 
service,  it  is  stated,  are  contained  in  an 
application  filed  concurrently  with  the 
subject  application  in  Docket  No.  CP92- 
184-000. 

Algonquin  states  that  ITP-l  voliunes 
sourced  in  the  Gulf  Coast  area  would  be 
transported  via  Trunkline  to  Tuscola, 
Illinois,  via  Panhandle  to  Tmnkline's 
Lebanon  Lateral,  via  T'"unkline  to  I'exas 
Eastern  at  Lebanon,  Ohio,  and  thence 
via  Texas  Eastern  from  Lebanon  to  the 
Texas  Eastern  and  Algonquin 
interconnection  at  Lambertsville.  New 
Jersey.  Algonquin  states  that  it  has 
executed  precedent  agreements  with 
each  of  the  upstream  transporters.  It  is 
indicated  that  Yankee  would  receive  its 
ITP-l  volumes  at  existing  points  of 
delivery  and  that  Boston  Edison  would 
receive  its  gas  at  a  proposed  electric 
generating  plant  via  lateral  facilities 
proposed  by  Algonquin  and  pending 
before  the  Commission  in  Docket  No. 
CP91-952-000.« 

In  order  to  provide  the  necessary 
incremental  facilities  to  accommodate 
the  rrP-l  service.  Algonquin  proposes  to 
construct  and  operate  a  total  of  26.1 
miles  of 'pipeline  replacement  and 
looping  and  to  uprate  and  restage 
certain  compressors.  The  proposed 
facihties,  it  is  asserted,  would  provide 
60,500  MMBtu/d  of  new  capacity  by 
November  1995  and  an  additional  15,000 
MMBtu/d  by  November  1995.  The 
specific  facilities  are  as  follows. 

(1)  5.1  miles  of  36-inch  pipeline  loop  of  the 
existing  26-inch  and  30-inch  pipelines  from 
the  Brookfield  Tap  in  Brookfield.  Connecticut 
to  Valve  Site  21.  near  the  Housalonic  River. 

(2)  11.9  miles  of  36-inch  replacement/loop 
pipeline  replacing,  in  part.  Algonquin's 
existing  26-inch  mainline  and  paralleling  an 
existing  30-inch  pipeline  loop  where  it 
deviates  from  the  existing  26-inch  mainline 
right  of  way  between  Valve  Site  12  east  of 
Bear  Swamp  Lake.  New  Jersey,  through  Valve 
Site  14.  just  off  Horse  Chock  Mountain. 


*  In  its  application,  filed  January  16. 1991, 
Algonquin  requests  authority  to  construct  a  1U.7- 
mile.  24-inch  diameter  pipeline  (designated  as  the 
"Edgar  Lateral")  and  to  transport  and  deliver 
natural  gas  on  that  lateral  under  proposed  Rate 
Schedule  X-.3e  to  Boston  Edison.  The  lateral  would 
connect  Algonquin's  system  with  Boston  Edison's 
proposed  306  megawatt  combined  cycle  electric 
generating  plant  located  on  a  56  acre  site  at  the 
Edgar  Energy  Park  in  Weymouth.  Massachusetts. 
The  site  is  owned  by  Boston  Edison  and  was  used 
for  electric  generation  from  1925-1978. 
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Accordingly,  it  is  indicated.  Texas 
Eastern  has  proposed  to  construct  and 
operate  incremental  facilities  and  to 
establish  a  new  FTS-3  rate  schedule  in 
order  to  provide  firm  transportation 
service  for  Yankee  and  Boston  Edison  as 
well  as  for  four  other  shippers 
connected  to  the  Texas  Eastern  system. 
Texas  Eastern's  related  facilities  and 
service,  it  is  stated,  are  contained  in  an 
application  filed  concurrently  with  the 
subject  application  in  Docket  No.  CP92- 
184-000. 

Algonquin  states  that  ITP-1  volumes 
sourced  in  the  Gulf  Coast  area  would  be 
transported  via  Trunkline  to  Tuscola, 
Illinois,  via  Panhandle  to  Trunkline's 
Lebanon  Lateral,  via  TT-unkline  to  I'exas 
Eastern  at  Lebanon,  Ohio,  and  thence 
via  Texas  Eastern  from  Lebanon  to  the 
Texas  Eastern  and  Algonquin 
interconnection  at  Lambertsville.  New 
Jersey.  Algonquin  states  that  it  has 
executed  precedent  agreements  with 
each  of  the  upstream  transporters.  It  is 
indicated  that  Yankee  would  receive  its 
ITP-1  volumes  at  existing  points  of 
delivery  and  that  Boston  Edison  would 
receive  its  gas  at  a  proposed  electric 
generating  plant  via  lateral  facilities 
proposed  by  Algonquin  and  pending 
before  the  Commission  in  Efocket  No. 
CP91-952-000.' 

In  order  to  provide  the  necessary 
incremental  facilities  to  accommodate 
the  ITP-l  service,  Algonquin  proposes  to 
construct  and  operate  a  total  of  26.1 
miles  of'pipeline  replacement  and 
looping  and  to  uprate  and  restage 
certain  compressors.  The  proposed 
facilities,  it  is  asserted,  would  provide 
60.500  MMBtu/d  of  new  capacity  by 
November  1995  and  an  additional  15.000 
MMBtu/d  by  November  1995.  The 
specific  facilities  are  as  follows. 

(1)  5.1  miles  of  36-inch  pipeline  loop  of  the 
existing  26-inch  and  30-inch  pipelines  from 
the  Brookfleld  Tap  in  Brookfield.  Connecticut 
to  Valve  Site  21.  near  the  Huusatonic  River. 

(2)  11.9  miles  of  36-inch  replacement/ loop 
pipeline  replacing,  in  part,  Algonquin's 
existing  26-inch  mainline  and  paralleling  an 
existing  30-inch  pipeline  loop  where  it 
deviates  from  the  existing  2&-inch  mainline 
right  uf  way  between  Valve  Site  12  east  of 
Bear  Swamp  Lake.  New  Jersey,  through  Valvt 
Site  14.  just  off  Horse  Chock  Mountain. 


*  In  its  application,  filed  January  16,  1991. 
Algonquin  requests  authority  to  construct  a  10.7- 
mile.  24-inch  diameter  pipeline  (designated  as  the 
"Edgar  L.ateral")  and  to  transport  and  deliver 
natural  gas  on  that  lateral  under  proposed  Rate 
Schedule  X-36  to  Boston  Edison.  The  lateral  would 
connect  Algonquin's  system  with  Boston  Edison's 
proposed  306  megawatt  combined  cycle  electric 
generating  plant  located  on  a  56  acre  site  at  the  I 

Edgar  Energy  Park  in  Weymouth.  Massachusetts. 
The  site  is  owned  by  Boston  Edison  and  was  used 
for  electric  generation  from  1925-1978.  ; 


[3]  1.6  miles  of  12-iflch  loop  of  the  existing 
E-1  System  6-incb  pipeline  through  Norwich 
and  Montville.  Connecticut 

(4)  7.5  miles  of  16-incb  pipeline  to  replace 
an  existing  6-iAch  pipeline  which  would 
parallel  an  existing  10-inch  pipeline  loop, 
from  Valve  Site  Ell-1  at  Coventry. 
Connecticut  to  Valve  Site  E12-1  at  Lebanon. 
Connecticut.  ' 

(5)  Modifications  at  the  existing  Stony 
Point  New  York  Compressor  Station  to 
increase  the  horsepower  output  of  units  C5 
and  Ce  from  the  present  rating  of  3,830 
horsepower  (hp).  to  4.250  hp  and  4.7(X)  hp. 
respectively,  and  to  restage  the  compressor 
units  on  Units  CO  and  C7  to  accommodate 
changed  flow  conditions  together  with  minor 
modifications  of  other  Algonquin  meter 
stations. 

The  estimated  cost  of  the  facilities  is 
$56,000,000  which.  Algonquin  states, 
would  be  financed  initially  on  a  short- 
term  basis  with  lon^term  financing  to 
be  arranged  later  when  market 
conditions  are  favorable.  Algonquin 
anticipates  that  all  construction, 
including  right  of  way  acquisition,  will 
require  approximately  two  years.  It  is 
asserted  that  actual  construction  must 
commence  no  later  than  May  1. 1994,  to 
assure  that  the  facilities  may  be  placed 
in  service  by  November  1, 1994. 

For  ITP-1  service,  Algonquin  proposes 
to  charge  an  incremental  one-part 
demand  rate  which  is  designed  to 
recover  investment  and  operating  costs 
based,  oo  the  incremental  cost  of  service 
attributable  to  the  proposed  facilities 
and  the  Maximum  Daily  Transportation 
Quantity  subscribed  by  each  shipper. 
Using  this  method,  Algonquin  proposes 
an  initial  rate  of  $13,605  per  month  per 
MM&u  of  contract  demand,  declining  to 
$12,615  per  MMBtu  in  1996,  once  all 
facilities  are  in  service. 

Comment  date:  December  12, 1991,  in 
accortlance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
'  Capitol  Street,  NE,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceetiing  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  m  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  Authority  contained  in  and  subject 
to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  surfi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  rules  (18 
CFR  385.214)  a  motion  to  intervene  of 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allovtred  for  filing  a  protest  if  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-28577  Filed  11-27-91:  8:45  am] 
BILUNQ  COtX  •717-01-H 

(Docket  No.  RP89-2S1-0171 

Alabama-Tennessee  Natural  Gas  Co^ 
Report  of  Refunds 

November  21. 1991. 

Take  notice  that  the  Alabama- 
Tennessee  Natural  Gas  Company 
(Alabama-Tennessee)  on  October  17. 
1991.  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds  paid 
to  jurisdictional  customers  for  the  period 
February  1, 1990  through  November  30. 
1990. 

Alabama-Tennessee  states  that  the 
refund  was  made  in  compliance  with  the 


Commission's  order  issued  December 
17. 1990,  approving  the  Stipulation  and 
Agreement  filed  on  July  12. 1990.  in 
Docket  No.  RP89-251-017. 

Alabama-Tennessee  states  that  it  is 
serving  a  copy  of  the  letter  on  aQ  of  its 
jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti^et  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Roles 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  91-28571  Filed  ll-27-«l:  ft45  am] 
MUMO  coot  •717-01-H 


1  Docket  No.  CP8»-661-0121 

Algonquin  Gas  Tranamission  Coi, 
PetMion  To  Amend 

November  22. 1991. 

Take  notice  that  on  November  15, 
1991.  Algonquin  Gas  Transmission 
company  (Algonquin).  1284  Soldiers 
Field  road.  Boston,  Massachusetts  02135. 
filed  an  application  in  Docket  No.  CP89- 
661-012,  pursuant  to  sections  7(b)  and  7 
(c)  of  the  Natural  Gas  Act  for  permission 
and  approval  to:  (1)  Reduce  service  to 
Iroquois  Gas  Transmission  System.  LP. 
(Iroquois)  and  make  corresponding 
changes  in  facilities;  (2)  abandon 
pipeline  facilities:  (3)  collect  proposed 
rates  for  service  under  Rate  Schedules 
AFT-2  and  X-38  based  on  Algonquin's 
revised  facilities  costs;  and  (4) 
consolidate  this  filing  with  Algonquin's 
filing  in  Docket  No.  CP89-661-005,  all  at 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Algonquin  proposes 
reduce  the  level  of  firm  transportation 
service  to  Iroquois  under  Rate  Schedule 
AFT-2  from  15.000  MMBtu  per  day  to 
10,000  MMBtu  per  day.  On  October  9, 
1991,  Algonquin  received,  inter  alia,  as 
part  of  Phase  II  of  the  Iroquois  Project, 
authorization  to  transport  this  gas  for 
Iroquois  on  behalf  of  Connecticut 
Natural  Gas  Corporation  (CNGC)  for 
redelivery  to  CNGC  at  Glastonbury, 
Connecticut.  CNGC  has  reduced  its 
requirements  necessitating  the  reduction 
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in  transportation  service  that  Algonquin 
renders  to  Iroquois.  In  conjunction  with 
this  volumetric  reduction,  Algonquin 
proposes  to  eliminate  2.9  miles  of  12- 
inch  P-1  System  Loop  that  was 
approved  in  Phase  II  of  the  Iroquois 
Project.  Also,  Algonquin  seeks  authority 
to  abandon  the  final  1.5  miles  of  6-inch 
pipeline  on  the  G-8  system  as  part  of  its 
installation  of  the  5.5  miles  of  20-inch 
line.' 

Further,  Algonquin  now  desires  to 
collect  rates  for  service  under  its  Rate 
Schedules  X-38  and  AFT-2,  which  were 
approved  in  Phase  II  of  the  Iroquois 
Project,  based  on  costs  filed  in  Docket 
No.  CP89-661-004.  the  above-mentioned 
reduction  in  Iroquois-related  facilities, 
the  costs  for  removal  of  facilities  for 
which  abandonment  authority  is  sought 
herein,  and  revised  construction  costs. 
Algonquin  now  estimates  that  the  total 
cost  associated  with  this  request  is 
approximately  $85.7  million,  the 
resulting  one-part  monthly  demand 
charges  that  result  from  this 
recalculation  are  $9.4870  per  MMBtu  for 
Rate  Schedule  X-38  service  and  $7.4800 
per  MMBtu  for  service  under  Rate 
Schedule  AFT-2 

Finally,  Algonquin  requests  that  the 
Commission  consolidate  the  instant 
.^ling  with  Algonquin's  filing  in  Docket 
No.  CP89-661-005  in  order  to  obtain  all 
remaining  authorizations  in  Algonquin's 
self-styled  "Open  Season  Project"  which 
relates  to  the  construction  and  operation 
and  transportation  service  in  connection 
with  the  ANR  and  Iroquois  Project  in  the 
Northeast  U.S. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  2, 1991  file  with  the  Federal 
Energy  Regulatory  commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  all  protests 
filed  with  the  commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 


'  Algonquin  received  authority  to  abandon  4.0 
miles  of  B-inch  pipeline  on  the  G-6  System  in  Phase 
III  of  the  Niagara  Import  Point  Project  (NIPP)  (5Z 
H'ERCI  61.257)  Algonquin  received  authorization  in 
l>hase  U  of  the  Iroquois  Project  to  utilize  4.0  mile*  of 
.S.S  miles  of  20-inch  replacement  pipeline  on  the  C-8 
System  that  was  authorized  in  Phase  III  of  the  NIPP. 
Algonquin  is  currently  seeking  authorization  in 
Docket  No.  CPe8-661-005  to  utilize  the  remaining  1.5 
miles  of  20-inch  replacement  pipe  on  the  G-8 
System. 


proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Loia  D.  Cashell. 

Secretary. 

|FR  Doc.  91-28580  Filed  11-27-9191:  8:45  am) 

BIU.INQ  cooE  iru-om 

(Docket  No.  CP90-1391-000] 

Arcadian  Corp.  v.  Southern  Natural 
Gas  Co.;  Filing  and  Comment  Period 

November  21, 1991. 

Take  notice  that  on  November  7, 1991. 
the  Deputy  Secretary  of  Energy  filed  a 
letter  with  the  Commission  regarding  the 
above-docketed  proceeding.  A  copy  of 
the  letter  was  distributed  to  the  Public 
Reference  Room  on  November  12, 1991. 
and  was  available  on  the  Commission's 
Records  Information  Management 
System  on  November  15, 1991. 

Any  party  desiring  to  file  comments 
on  the  letter  may  do  so  on  or  before 
December  3. 1991. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  91-28567  Filed  11-27-91:  8:45  am] 
wuiNG  cooc  ^7^^■^^^^m 

(Docket  Na  RP8»-35-013] 

Midwestern  Gas  Transmission  Co.; 
Report  of  Refunds 

November  21. 1991. 

Take  notice  that  on  October  28, 1991. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  it 
Report  of  Refunds  summarizing  the 
refund  disbursed  to  its  T-5  Shipper. 
Tennessee  Gas  Pipeline  Company  on 
October  28. 1991  in  the  amount  of 
$131,541.50. 

Midwestern  states  that  the  refund  is 
being  made  pursuant  to  a  September  26, 
1991,  Commission  order  in  above- 
referenced  proceeding.  Midwestern 
states  that  the  refund  consists  of 
$96,737.14  principal  and  $34,804.36 
interest. 

Midwestern  states  that  copies  of  the 
filing  has  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE, 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures  18  CFR 
385.211.  All  such  protests  should  be  filed 


on  or  before  November  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-28569  Filed  11-27-91:  8:45  am] 
MIXING  COOE  •717-0141 


[Docket  No*.  RP87-30-040  and  RP90-69- 
011] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

November  21, 1991. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  October  25, 
1991.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
Second  Substitute  Ninth  Revised  Sheet 
No.  463. 

CIG  states  that  its  filing  is  being  ma  Je 
in  compliance  with  the  commission 
orders  issued  on  August  5  and 
September  16. 1991.  to  correct  the  wrong 
rate  for  firm  transportation  service  to 
Natural  Gas  Pipeline  Company  under 
Rate  Schedule  X-32. 

CIG  states  that  copies  of  the  filing  are 
being  served  upon  ClG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29, 1991.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
Lois  D.  CaslielL 
Secretary. 
[FR  Doc.  91-28570  Filed  11-27-91:  8:45  am] 

KLUNG  cooc  •717-01-4I 


[Docket  No*.  TA92-2-4-000  and  TM92-6-4- 
0001 

Granite  State  Gas  Transmission,  Inc.;  ' 
Proposed  Changes  in  Rates 

November  21. 1991. 

Take  notice  that  on  November  18, 
1991,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  300  Friberg 
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in     on  or  before  November  29, 1991.  Protests 

to      will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 

d]        inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  91-28569  Filed  11-27-91;  8:45  ami 

mUJNG  CODE  t717-01-M 


[Docket  Not.  RP87-30-040  and  RP90-6»- 
0111 

Colorado  Interstate  Gas  Co^ 
Compliance  Filing 

November  21. 1991. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  October  25, 
1991.  tendered  for  fiUng  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
Second  Substitute  Ninth  Revised  Sheet 
No.  463. 

CIG  states  that  its  filing  is  being  made 
in  compliance  with  the  commission 
orders  issued  on  August  5  and 
September  16, 1991,  to  correct  the  wrong 
rate  for  firm  transportation  service  to 
Natural  Gas  Pipeline  Company  under 
Rate  Schedule  X-32. 

CIG  states  that  copies  of  the  filing  are 
being  served  upon  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29, 1991.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  91-28570  Filed  11-27-91;  8:45  am| 

MLUNG  COOE  (TIT-OI-M 


[Docket  Nos.  TA92-2-4-000  and  TII92-6-4- 
000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  Rates 

November  21. 1991. 

Take  notice  that  on  November  18, 
1991,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State),  300  Friberg 
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Parkway,  Westborough.  Massachusetts 
01581-5039.  tendered  for  filing  with  the 
Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1, 
containing  changes  in  rates  for 
effectiveness  January  1, 1992: 

Purchased  Gas  Cost  Adjuatnenl 
Substitute  Ninth  Revised  Sixth  Revised  Sheet 
No.  21 

Gas  Research  Institute  Surcharge 

substitute  Second  Revised  Sheet  No.  23 
Substitute  First  Revised  Sheet  No.  136 

According  to  Granite  State,  it  filed  its 
annual  purchased  gas  cost  adjustment 
on  November  7, 1991  and  the  filing  was 
rejected  for  an  error  in  the  format  of  the 
supporting  data  on  the  electronic 
medium  accompanying  the  filing. 
Granite  State  further  states  that  the 
instant  filing  is  a  complete  substitute  for 
the  prior  filing  and  it  includes  revised 
rates  based  on  projected  gas  costs  and 
sales  for  the  first  quarter  of  1992. 
Granite  State  further  states  that  the 
revised  rates  include  a  new  negative 
deferred  gas  cost^rcharge  adjustment 
and  a  revised  Transportation  Cost 
Adjustment  based  on  projected  sales  for 
the  year  ending  December  31, 1992. 

Additionally,  according  to  Granite 
State,  the  revised  tariff  sheets  reflect  the 
Gas  Research  Institute  (GRI)  surcharge 
of  $0.0147  per  deka therm,  effective 
January  1, 1992,  approved  by  the 
Commission  in  Docket  No.  RP91-170- 
000.  Granite  State  further  states  that  the 
GRI  surcharge  will  b^  applicable  to 
purchases  of  Canadian  gas  from  a  new 
supplier,  Direct  Energy  Marketing, 
Limited,  as  a  result  of  the  issuance  of  a 
temporary  authorization  issued  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  in  Docket  No. 
CP91-2373  on  October  31, 1991. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington, 
DC  20426  is  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
practice  and  procedures  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishiitg  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheD. 
Secretary. 
|FR  Doc.  91-28573  Filed  11-27-91: 8:45  am] 

BlUJNe  COOK  SZIT-OI-M 


[Docket  No.  EC92-4-000] 

Holyoke  Power  and  Electric  Co.;  Filing 

November  21, 1991. 

Take  notice  that  on  November  20. 
1991,  Holyoke  Power  and  Electric 
Company  (HP&E)  tendered  for  filing, 
pursuant  to  section  203  of  the  Federal 
Power  Act  and  33  of  the  part 
Commission's  regulations,  an 
application  for  approval  of  the  sale  of 
certain  electric  facilities  and  other 
related  equipment  and  associated  real 
estate  in  the  tovm  of  South  Hadley, 
Massachusetts  to  South  Hadley  Electric 
Light  Department  HP&E  states  that  the 
sale  is  pursuant  to  an  Offer  of 
Settlement  between  the  parties  that  was 
previously  filed  with  the  Commission  in 
Docket  Nos.  ER85-720,  et  al. 

HP&E  states  that  copies  of  its  filing 
have  been  provided  to  SHELD  and  to 
the  Massachusetts  Department  of  Public 
UtiUties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington: 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  Procedures  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
shoudd  be  filed  on  or  before  December  6, 
1991.  Protestants  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  91-28576  Filed  11-27-91:  8:45  am] 
HLUNa  COM  •^l^evM 


(Docket  No.  E993-17-000] 

Iowa  Southern  Utittties  Company; 
Application 

November  Z2.19»i. 

Take  notice  that  on  November  18. 
1991.  Iowa  Southern  Utilities  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  sectiBn  204  of  the  Federal  Power  Act 
seeking  authority  to  issue  not  more  than 
$25  million  of  short-term  notes  prior  to 
January  1, 1994.  with  a  final  maturity 
date  no  later  than  December  31, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  nration  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Casheil 
Secretory. 
(FR  Doc.  91-28636  Filed  11-27-91;  8:45  am) 

BtUJNO  COOC  S717-01-M 

[Docket  No.  MT92-2-000  A  MG92-2-O00] 
Michigan  Gas  Storage  Co.,  Tariff  Filing 

November  2Z  1991. 

Take  notice  that  on  November  19, 
1991  Michigan  Gas  Storage  Company 
("Storage  Company")  tendered  the 
following  tariff  sheets  for  filing  pursuant 
to  Order  Nos.  497  and  497-A  as  part  of 
its  FERC  Gas  Tariff  Original  Volume  No. 
2,  to  be  effective  January  1. 1992: 

Ist  revised  Sheet  No.  1 

2nd  Revised  Sheet  Nos.  9  and  10 

3rd  Revised  Sheet  No.  21 

2nd  Revised  Sheet  No.  22 

1st  Revised  Sheet  Nos.  51  through  55 

Storage  Company  states  that  copies  of 
the  filing  were  served  upon  its 
transportation  customers  and  the 
Michigan  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.211  and  385.214.  All  such  protests 
should  be  filed  on  or  before  December  9, 
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1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  with 
the  Commission.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-28640  Filed  11-27-91;  8:45  am) 

BILUNO  CODE  STIT-OI-II 


[Docket  Nos.  CP91-2392-000;  CP91-2393- 

000] 

Northwest  Pipeline  Corp.,  Williams  Gas 
Processing  Co.;  Filing  and  Comment 
Period 

November  21, 1991. 

Take  notice  that  on  November  7, 1991. 
the  Deputy  Secretary  of  Energy  filed  a 
letter  with  the  Commission  regarding  the 
above-docketed  proceedings  and  asked 
that  the  letter  be  placed  in  the  records  of 
the  two  proceedings.  A  copy  of  the  letter 
vias  available  on  the  Commission's 
Records  Information  Management 
System  on  November  18, 1991. 

Any  party  desiring  to  file  comments 
on  letter  may  do  so  on  or  before 
December  3. 1991. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-28568  Filed  11-27-91;  8:45  am] 
BILUNO  CODE  6717-41-11 


[Docket  No.  RP92-28-0011 

Northwest  Alaskan  Pipeline  Co.;  Tariff 
Changes 

November  22. 1991. 

Take  notice  that  on  November  19, 
1991,  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan"),  P.O. 
Box  3102,  Tulsa,  Oklahoma  74101, 
tendered  for  filing  Substitute  Twenty- 
Ninth  Revised  Sheet  No.  5  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  2. 

Northwest  Alaskan  states  that  the 
proposed  effective  date  of  this  filing  is 
January  1, 1992. 

Northwest  Alaskan  states  that  it  made 
a  filing  on  November  15. 1991  in  the 
above  referenced  docket  to  reflect  an 
increase  in  total  demand  charges  for 
Canadian  gas  purchased  from  Pan- 
Alberta  Gas  Ltd.  ("Pan-Alberta")  and 
resold  to  its  four  U.S.  purchasers.  The 
effective  date  of  the  increase  was 
misstated  on  the  tariff  sheet.  The  instant 
filing  is  being  made  to  correct  the 
misstated  effective  date. 

Northwest  Alaskan  states  that  a  copy 
of  its  fihng  was  served  on  its  customers. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  2. 1991.  Protests 
v<ill  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-28839  Filed  11-27-91;  8:45  am) 

BILLING  CODE  C717-01-M 


[Docket  No.  RP92-30-000] 

Pan-Alberta  Gas  (U.S.)  Inc.;  Tariff 
Changes 

November  22, 1991. 

Take  notice  that  on  November  20. 
1991,  Pan-Alberta  Gas  (U.S.)  Inc. 
( "PAG-US")  (formerly  NATGAS  U.S. 
INC.),  500,  707  Eighth  Avenue,  SW. 
Calgary,  Alberta.  Canada  T2P  3V3. 
tendered  for  filing  in  Docket  No.  RP92- 
30-000.  Fourth  Revised  Sheet  No.  4 
Superceding  Third  Revised  Sheet  No.  4 
to  its  FERC  Gas  Tariff  Original  Volume 
No.  2. 

PAG-US  states  that  it  is  submitting 
Fourth  Revised  Sheet  No.  4  (1)  to  reflect 
an  increase  in  demand  charges  during 
the  forthcoming  demand  charge  period 
(January  1. 1992  through  June  30. 1992) 
for  Canadian  gas  purchased  by  PAG-US 
from  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan")  and 
resold  to  Northern  Natural  Gas 
Company  ("Northern")  under  Rate 
Schedule  X-1;  and  (2)  to  reflect  a 
downward  adjustment  in  its  demand 
charges  to  Northern  for  the  period 
March  1, 1991  through  August  31. 1991. 

PAG-US  requests  that  Fourth  Revised 
Sheet  No.  4  become  effective  on  January 
1. 1992. 

PAG-US  states  that  a  copy  of  this 
filing  has  been  served  on  Northern. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  &  Procedure.  All  such  petitions 
or  protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[¥R  Doc.  91-28641  Filed  11-27-91;  8:45  am] 

BILUNO  CODE  (717-01-11 

[Docket  No.  TA91-1-28-005] 

Panhandle  Eastern  Pipe  Line  C04 
Report  of  Refunds 

November  21, 1991. 

Take  notice  that  on  November  8, 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Report  of  Refunds  in  compliance  with 
the  Commission's  order  issued  July  24. 
1991.  in  Docket  Nos.  TA91-1-28-001.  et 
ai 

Panhandle  states  that  the  order 
required  Panhandle  to  make  payment  of 
refunds  covering  its  March  1991 
Quarterly  PGA  period  (March  1  through 
May  31. 1991).  including  interest 
pursuant  to  §  154.67  of  the  Commission's 
regulations.  Panhandle  states  that  it 
distributed  $2,004,353.93  to  its  customers 
on  August  8. 1991. 

Panhandle  further  states  that  copies  of 
the  refund  report  and  details  of  each 
customer's  refund  calculations  were 
served  upon  all  Panhandle's  customers 
and  upon  all  interested  state  regulatory 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-28572  Filed  11-27-91;  8:45  am] 

BILUNO  CODE  •717-01-«l 

[Docket  No.  RP91-140-000] 

Questar  Pipeline  Co.;  Informal 
Settlement  Conference 

November  21. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  beginning  on 
Tuesday.  December  3. 1991,  at  10  a.m.. 
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become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-28841  Filed  11-27-91;  8:45  am| 

BtLUNQ  cooc  crir-oi-M 


[Docket  No.  TA91-1-28-005] 

Panhandle  Eastern  Pipe  Line  Co^ 
Report  of  Refunds 

November  21, 1991. 

Take  notice  that  on  November  8, 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Report  of  Refunds  in  compliance  with 
the  Commission's  order  issued  July  24. 
1991,  in  Docket  Nos.  TA91-1-2&-001,  et 
al. 

Panhandle  states  that  the  order 
required  Panhandle  to  make  payment  of 
refunds  covering  its  March  1991 
Quarterly  PGA  period  (March  1  through 
May  31, 1991),  including  interest 
pursuant  to  §  154.67  of  the  Commission's 
regulations.  Panhandle  states  that  it 
distributed  $2,004,353.93  to  its  customers 
on  August  8, 1991. 

Panhandle  further  states  that  copies  of 
the  refund  report  and  details  of  each 
customer's  refund  calculations  were 
served  upon  all  Panhandle's  customers 
and  upon  all  interested  state  regulatory 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-28572  Filed  11-27-91;  8:45  am) 

BtLUNQ  cooc  (Tir-fll-M 

(Docket  No.  RP91-140-0001 

Questar  Pipeline  Co.;  Informal 
Settlement  Conference 

November  21. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  beginning  on 
Tuesday,  December  3, 1991.  at  10  a.m.. 
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and  is  expected  to  continue  the 
following  day.  The  conference  will  be 
held  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street, 
NE.,  Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  Discussions 
will  focus  on  all  issues  set  for  hearing  in 
this  proceeding,  including,  but  not 
limited  to,  cost-of-service,  return,  rate 
design,  and  comparability  of  service. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b),  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
John  P.  Roddy  at  (202)  208-1176  or  J. 
Carmen  Castilo  (202)  208-0248. 
Lois  D.  Casbell. 
Secretary. 
IFR  Doc.  91-28574  Filed  11-27-91;  8:45  am) 

BILUNG  cooc  tTir-OI-M 


(Docket  No.  RP90-139-010] 

Souttiern  Natural  Gas  Co.;  Report  of 
Refunds 

November  21. 1991. 

Take  notice  that  on  July  1, 1991,  the 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds 
made  by  Southern  to  certain  customers 
pursuant  to  the  December  28, 1990 
Stipulation  and  Agreement  (Stipulation) 
in  the  above-captioned  proceeding. 

Southern  states  that  the  refund  report 
reflects  refunds  of  $2,207,785.90  made  to 
its  gas  customers  on  June  20, 1991, 
pursuant  to  an  April  4, 1991, 
Commission  order  accepting  an  Interim 
Partial  Settlement  in  Docket  No.  RP- 
139-010,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  November  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-28575  Filed  11-27-91;  8:45  am| 

BILUNG  cooc  STIT-OI-M 


[Docket  No.  CP91-S0-002I 

Sumas  Energy,  Inc.;  Petition  to  Amend 

November  22. 1991. 

Take  notice  that  on  November  14, 
1991,  Sumas  Energy.  Inc.  (Sumas),  17411 
NE  Union  Hill  Road,  suite  290, 
Redmond,  WA,  98052-3373,  filed  in 
Docket  No.  CP91-50-002,  an  amendment 
to  its  application  for  the  certificate  of 
public  convenience  and  necessity  issued 
under  section  7(c)  of  the  Natural  Gas 
Act  in  Docket  No.  CP91-50-001,  56  FERC 
61,119  to  provide  for  a  change  of 
Corporate  name  to  Sumas  Cogeneration 
Company,  L.P.  and  an  assignment  to  The 
Prudential  Insurance  Company  of 
America  and  Credit  Suisse,  as  agents  for 
the  participating  lenders.  The  changes 
sought  herein  are  consistent  with  the 
financial  agreements  now  in  place,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  2, 1991.  file  with  the  Federal 
Energy  Regulatory  Commission,  j 

Washington,  DC  20426,  a  motion  to      I 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211)  ; 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be  I 

considered  by  it  in  determining  the        i 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-28642  Filed  11-27-91: 8:45  amj 

MLUNO  cooc  (717-01-11 


Office  of  Fossil  Energy 
(FE  Docket  No.  91-87-NG] 

Orcttard  Gas  Corporation;  Application 
To  Amend  Long-Term  Autt>orization 
To  Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Emergency. 

ACTION:  Notice  of  application  to  amend 
long-term  authorization  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  16, 
1991,  of  an  application  filed  by  Orchard 
Gas  Corporation  (Orchard)  to  amend  its 
long-term  authorization  to  import 
natural  gas  from  Canada  to  establish  a 
new  commencement  date  and  to  extend 
the  authorization  term. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  December  30, 1991. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Allyson  C.  Reilly,  Office  of  Fuels     ^ 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-^»4,  FE-53, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  586-9394. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042.  GC-14, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPtfMENTARY  INFORMATION:  Orchard. 
a  Delaware  corporation,  is  acting  as 
agency  for  MASSPOWER.  a 
Massachusetts  general  partnership 
which  will  develop,  construct,  own  and 
operate  a  239  megawatt  cogeneration 
facility,  and  Granite  State,  a  New 
Hampshire  corporation  and  an  interstate 
pipeline  engaged  in  the  purchase, 
importation  and  resale  of  natural  gas. 

On  November  15, 1990.  FE  issued 
DOE/FE  Opinion  and  Order  No.  446 
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(Order  446).  1  FE|70.374.  granting 
Orchard  authorization  to  import  up  to 
25.000  Mcf  per  day  of  Canadian  natural 
gas  for  a  15-year  term  commencing 
November  1. 1991.  Orchard  states  that 
firm  transportation  capacity  on 
TransCanada  PipeLines  Limited  will  not 
become  available  until  November  1, 
1992,  rather  than  November  1. 1991.  and 
that  the  National  Energy  Board  of 
Canada  authorized  ProGas  Limited 
(ProGas)  to  export  the  purchase  contract 
volumes  over  a  period  of  eighteen  and 
one-half  years,  provided  firm  deliveries 
commence  prior  to  November  1. 1993. 
Revisions  have  been  made  to  the 
purchase  contract  between  Orchard  and 
ProGas  to  reflect  these  and  related 
technical  changes. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOEs  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Need  and 
security  of  supply  are  also 
considerations,  particularly  in  long-term 
arrangements  such  as  this.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  issues  as  set  forth  in 
the  policy  guidelines.  Orchard  asserts 
that  the  changes  to  its  purchase  contract 
do  not  undermine  the  findings  made  by 
FE  in  Order  446,  and  therefore  the 
requested  amendment  would  not  be 
inconsistent  with  the  public  interest. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  this  asserti(ML 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq^ 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  .in  this 
proceeding  until  OOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 


determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fiill  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Orchard's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  18. 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  91-28688  Filed  11-27-91.  8:45  am) 
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Panhandle  Trading  Co.;  Application  To 
Import  and  Export  Natural  Gas, 
Including  LNG,  From  and  to  Canada, 
Mexico,  and  Ottwr  Countries 

agency:  Department  of  Energy.  Office  of 
lossil  Energy. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import/export 
natural  gas  and  LNG  from  and  to 
Canada.  Mexico  and  other  countries. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  14, 
1991,  of  an  application  filed  by 
Panhandle  Trading  Company  (PTC)  for 
blanket  authorization  to  import  and 
export  up  to  50  billion  cubic  feet  (Bcf) 
per  year  and  to  export  up  to  50  Bcf  per 
year  of  natural  gas,  including  liquefied 
natural  gas  (LNG).  from  and  to  Canada. 
Mexico,  and  also  other  countries  in  the 
case  of  imports,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 
PTC  intends  to  utilize  existing  U.S, 
pipeline  and  LNG  facilities  for  the 
transportation  of  the  volumes  to  be 
imported  and  exported,  and  states  that 
it  will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  hsted  below  no  later  than  4:30 
p.m..  eastern  time,  December  30, 1991. 

ADORCSSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT 

Allyson  C.  Reilly.  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094,  FE-53, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9394. 

Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042.  GD-14. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  PTC,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston,  Texas,  is  a 
wholly-owned  subsidiary  of  Panhandle 
Eastern  Corporation.  PTC  intends  to 
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Panhandle  Trading  Co.;  Application  To 
Import  and  Export  Natural  Gas, 
Including  LNG,  From  and  to  Canada, 
Mexico,  and  Other  Countries 

agency:  Department  of  Energj'.  Office  of 
Fossil  Energj'. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import/export 
natural  gas  and  LNG  from  and  to 
Canada.  Mexico  and  other  countries. 

SUMWARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  14, 
1991,  of  an  application  filed  by 
Panhandle  Trading  Company  (PTC)  for 
blanket  authorization  to  import  and 
export  up  to  50  billion  cubic  feet  (Bcf) 
per  year  and  to  export  up  to  50  Bcf  per 
year  of  natural  gas,  including  liquefied 
natural  gas  (LNG),  from  and  to  Canada. 
Mexico,  and  also  other  countries  in  the 
case  of  imports,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 
PTC  intends  to  utilize  existing  U.S. 
pipeline  and  LNG  facilities  for  the 
transportation  of  the  volumes  to  be 
imported  and  exported,  and  states  that 
it  will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  December  30. 1991. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue.  SW., 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allyson  C.  Reilly,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9394. 

Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042,  GD-14, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  2058S,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  PTC.  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston,  Texas,  is  a 
wholly-owned  subsidiary  of  Panhandle 
Eastern  Corporation.  PTC  intends  to 


import  gas,  for  its  own  account  or  on 
behalf  of  others  for  sale  on  a  would  be 
sold  on  a  short-term  or  spot  market 
basis  to  U.S.  pipelines,  distribution 
companies  marketers,  municipalities, 
and  end-users  under  contracts  that  are 
yet  to  be  negotiated.  The  natural  gas  to 
be  exported  would  be  produced  in  the 
United  States  from  a  variety  of  suppliers 
for  resale  to  international  spot-market 
purchasers,  including  local  distribution 
companies,  pipelines,  municipalities  and 
end-users.  PTC  may  also  export  natural 
gas  on  the  behalf  of  others.  PTC 
currently  holds  a  blanket  authorization 
in  DOE/FE  Opinion  and  Order  No.  341, 
issued  October  24, 1989,  which  would  be 
superseded  by  the  issuance  of  any  new 
authorization. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
the  proposed  export  application, 
domestic  need  for  the  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority,  and  on  the  domestic 
need  for  the  gas  the  applicant  proposes 
to  export.  The  applicant  asserts  that 
imports  made  under  this  arrangement 
will  be  competitive  and  there  is  no 
current  need  for  the  domestic  gas  that 
would  be  exported  under  the  proposed 
arrangement.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if 
DOE  approves  this  import  and  export,  it 
may  designate  a  total  term  volume 
rather  than  the  annual  limit  requested  in 
order  to  provide  PTC  with  maximum 
operating  fiexibility. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 


wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  PTC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 


of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  20. 
1991. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  fossil  Energy- 
(FR  Doc.  91-28687  Filed  11-27-91. 8:45  am| 
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[FE  Docket  No.  91-77-NG) 

Tenaska  Marketing  Ventures; 
Application  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  September  19, 1991. 
of  an  application  filed  by  Tenaska 
Marketing  Ventures  (TMV),  requesting 
blanket  authorization  to  import  up  to 
100,000  Mcf  per  day  and  up  to  a  total 
volume  of  73.0  Bcf  of  natural  gas  from 
Canada  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery.  TMV  intends  to  use  existing 
pipeline  facilities  within  the  United 
States  and  states  that  it  will  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time  December  30. 1991. 
ADDRESSES:  Office  of  Fuels.  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478 
FOR  FURTHER  INFORMATION  CONTACT 
Stanley  C.  Vass,  Office  of  Fuels. 
Programs.  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9482 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6667 
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SUPPLEMCNTARY  INFORMATION:  TMV  iS  a 

partnership  organized  under  the  laws  of 
the  State  of  Nebraska  with  its  principal 
place  of  business  in  Omaha,  Nebraska. 
TMV  is  also  a  gas  marketer  that 
currently  purchases  gas  from  various 
domestic  producers  but  if  the  requested 
authorization  is  granted.  TMV  asserts  it 
would  purchase  additional  gas  from 
Canadian  producers  and  others  at 
market  responsive  prices  for  sale  to 
various  United  States  customers,  which 
might  include  end  users,  distribution 
companies,  pipeline  companies,  and 
other  marketers  of  natural  gas. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE  s  natural  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  2Z  1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imporis  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  persons  should  be  aware  that 
DOE.  if  it  approves  the  requested 
import,  may  authorize  an  aggregate  term 
volume,  not  limited  by  daily  volumes,  in 
order  to  maximize  operating  flexibility. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEAP 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention  as  applicably. 
and  written  comments.  Any  person 
wishing  to  become  a  parly  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 


taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  TMV's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  At  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  November  22. 
1991. 

Clifford  P.  Tomaszewski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  91-28084  FUed  11-27-91. 8:45  am) 
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Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-3;  Energy  Biosciences 

agency:  Department  of  Energy  (DOE). 
action:  Notice  inviting  grant 
preapplications. 

summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Energy 
Research  (OER).  U.S.  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is  to 
save  the  time  and  effort  of  applicants  in 
preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preliminary  screening  of  research  ideas 
is  aimed  also  at  relieving  some  of  the 
burden  of  the  scientific  community  in 
reviewing  an  excessive  number  of 
research  applications.  The 
preapplication  should  consist  of  a  two  to 
three  page  concept  paper  about  the 
research  being  contemplated  under  a 
formal  application  to  the  Energy 
Biosciences  program.  The  concept  paper 
should  focus  on  the  objectives  of  the 
planned  research,  its  scientific  goals  and 
their  significance,  an  outline  of  the 
approaches  planned,  and  any  other 
information  that  relates  to  the  planned 
research  No  budget  information  or 
biographical  data  need  be  included:  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  is  an 
informal  inquiry  about  the  technical 
suitability  of  submitting  a  formal 
application  for  support  of  a  research 
idea.  A  response  indicating 
appropriateness  of  submitting  a  formal 
application  will  be  sent  from  the 
Division  of  Energy  Biosciences  office  in 
a  timely  manner  to  allow  for  an 
adequate  preparation  period  for  a 
formal  proposal.  The  deadline  for 
receipt  of  formal  applications  is  June  10. 
1992. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  26, 1992.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  20, 1992. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  92-3  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences 
ER-17,  Division  of  Energy  Biosciences. 
Washington.  DC  20585,  Attn:  Program 
Notice  92-3, 
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Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-3;  Energy  Biosciences 

aqency:  Department  of  Energy  (DOE). 

action:  Notice  inviting  grant 
preapplications. 

summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Energy 
Research  (OER).  U.S.  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy'  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is  to 
save  the  time  and  effort  of  applicants  in 
preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preliminary  screening  of  research  ideas 
is  aimed  also  at  relieving  some  of  the 
burden  of  the  scientific  community  in 
reviewing  an  excessive  number  of 
research  applications.  The 
preapplication  should  consist  of  a  two  to 
three  page  concept  paper  about  the 
research  being  contemplated  under  a 
formal  application  to  the  Energy 
Biosciences  program.  The  concept  paper 
should  focus  on  the  objectives  of  the 
planned  research,  its  scientific  goals  and 
their  significance,  an  outline  of  the 
approaches  planned,  and  any  other 
information  that  relates  to  the  planned 
research  No  budget  information  or 
biographical  data  need  be  included:  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  is  an 
informal  inquiry  about  the  technical 
suitability  of  submitting  a  formal 
application  for  support  of  a  research 
idea.  A  response  indicating 
appropriateness  of  submitting  a  formal 
application  will  be  sent  from  the 
Division  of  Energy  Biosciences  office  in 
a  timely  manner  to  allow  for  an 
adequate  preparation  period  for  a 
formal  proposal.  The  deadline  for 
receipt  of  formal  applications  is  June  10. 
1992. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  26, 1992.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  20, 1992. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  92-3  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences 
ER-17,  Division  of  Energy  Biosciences, 
Washington.  DC  20585,  Attn:  Program 
Notice  92-3. 


PREAPPUCATIONS  AND  FURTHER 
information:  Before  preparing  a  formal 
application,  potential  applicants  should 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600(d)(2)  which 
consists  of  two  to  three  pages  of 
narrative  describing  research  objectives. 
These  will  be  reviewed  relative  to  the 
scope  and  the  research  needs  of  the 
Energy  Biosciences  program.  The  Energy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  future  energy  related 
biotechnologies.  The  objective  is  to 
pursue  basic  biochemcial,  genetic  and 
physiological  investigations  that  may 
contribute  towards  proxnding  alternate 
fuels,  petroleum  replacement  products, 
energy  conservation  measures  as  well 
as  other  technologies  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metabolic, 
genetic,  and  hormonal  and 
environmental  regulation,  metabolic 
diversity,  stress  physiology  and 
adaptation;  genetic  transmission  and 
expression;  plant-microbial  interactions, 
plant  cell  wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena:  thermophily 


(molecular  basis  of  high  temperature 
tolerance):  microbial  interactions;  and 
one-carbon  metabohsra,  which  is  the 
basis  of  biotransformations  such  as 
metfaanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Ms.  Pat  Snyder,  Division  of  Energy 
Biosciences,  Office  of  Basic  Energy 
Sciences,  ER-17,  Washington,  DC  20585 
(301)903-2873. 

SUPPLEMENTARY  INFORMATION:  Funds 
are  expected  to  he  available  for  new 
grant  awards  in  FY  1993.  The  amount  of 
funds  available  and  number  of  the 
awards  which  can  be  made  will  depend 
on  the  budget  process.  The  principal 
purpose  in  using  preapplications  at  this 
time  is  to  reduce  the  expenditure  of  time 
and  effort  of  ail  parties.  Information 
about  development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes, 
and  other  policies  and  procedures  may 
be  found  in  10  CFR  part  605.  Application 
kits  for  formal  submissions  and  copies 
of  10  CFR  part  905  are  available  from 
the  same  office  listed  under  the 
"Address"  section  of  this  notice. 
Telephone  requests  may  be  made  by 
calling  (301)  903-2873.  Instructions  for 
preparation  of  an  application  are 
included  in  the  application  kit  The 


Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  81.049. 
DJ).  Maybew, 

Deputy  Director  for  Management  Office  of 
Energy  Research. 

(ra  Doc.  9\-TtmZ  Piled  lt-2r-»l:  8:45  am| 
mXINQ  COM  Moe-oi-H 

Cases  Filed  During  ttie  Weefc  of 
October  28  Through  November  1, 1991 

During  the  week  of  October  28 
through  November  1. 1901,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actoel 
notice,  whichever  occurs  ftrst.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearing  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  November  2X,  1991. 
George  B.  Branay. 
Director.  Office  of  Hearings  and. \ppeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  October  28  ttirough  November  V  1991] 


Date 

Name  arxJ  location  of  applicant 

Case  No. 

Type  Of  tubniinion 

10/28/91 

Haynes  Oil  Company.  Mattawamkeag.  ME _ 

out  Ajosworth.  Washir^gton,  0C_ _.... 

LEE-0032 
LEF-0039 

Exception  to  the  Beporflng  Pequirements  It  Granted:  Haynes  Oil 

10/31/91....; .. 

Company  wooW  nol  be  requirad  to  We  Fonw  EIA-782.  "Re- 
Mtar/Retaiiers  Montttty  Petroleum  Product  Sate*  Report" 

Omce  of  Heanngs  and  Appeals  would  implemeoi  Speciai 
Refund  Procedures  pursuant  to  10  CFR  part  205,  subpart  V  tar 
the  deposition  «id  dMrtbuBon  of  fundi  iwieNed  in  ffw  case. 

Refund  Application  Received 


Data  received 


10/25/91  Thru  11/1/91. 
10/25/91  Thnj 11/1/91. 
10/25/91  Thnj  11/1/91. 
10/25/91  Vm  11/1/91. 

10/28/91 

10/28/91 

10/28/91 

10/28/91 ~ 

10/29/91 

10/29/91 

10/30/91 _... 

11/1/91 


Name  of  refund  proceeding/name  of  refund  applKWion 


Texaco  Refund.  Applications  Received 

Crude  Oil  Refund,  Applications  Received.. 

Gulf  Oil  Refund  Applications  Received 

AOantK  Rictiheld,  Applications  Received.. 

Momerey  Peninaula  Ltrafied  Sctwols 

Harry  L  Helgason 

Benigno  66 

Hoff  s  66  Auto  Center — . — 

Hudson  Gerieral  Curporafcw 

Ortarvto  Utilities  Comnmion 

C.H.  CoMn,  Inc 

Major  Cite 


Na 


RF321-17867  Thnj  RF321-17871. 

RF272-9C308  Thru  RF272-90448. 

RF300-17947  Thru  RF300-18147. 

RF304-12S24  TTwu  RF304-12606. 

RC272-139. 

nF335-5a 

RF341-n. 

flF341-14.  . 

RF336-2a. 

RF336-30. 

RF333-18. 

RF333-19. 
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Western  Area  Power  Administration 


(Rat*  Otttor  No.  WAPA-52] 

Salt  Lalce  City  Area  Integrated  Projects 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  rate  order  No. 
WAPA-52— Salt  Lake  City  area 
integrated  projects  firm  power  rate 
adjustment. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary]  of  the  Department  of  Energy 
(DOE)  of  Rate  Order  No.  WAPA-52  and 
Rate  Schedule  SLIP-F3  placing  an 
increased  firm  power  rate  for  capacity 
and  energy  from  Salt  Lake  City  Area 
Integrated  Projects  (SLCA/IP)  of  the 
Western  Area  Power  Administration 
(Western)  into  effect  on  an  interim  basis 
for  the  period  of  December  1, 1991, 
through  September  30, 1992.  The  interim 
rate,  hereinafter  called  the  provisional 
rate,  will  remain  in  effect  on  an  interim 
basis  until  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  it  in 
effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate. 

An  expedited  adjustment  of  the 
SLCA/IP  firm  power  rate  was  placed 
into  effect  on  an  interim  basis.  The 
adjusted  rate  will  earn  approximately 
$7.73  million  of  the  estimated  $11.6 
million  in  additional  revenue  in  fiscal 
year  (FY)  1992  required  by  the  SLCA/IP 
to  replace  power  unavailable  from  the 
Colorado  River  Storage  Projects  (CRSP) 
Glen  Canyon  Dam  because  of 
environmentally  related  water-release 
restrictions. 

The  proposed  power  rate  increase 
contains  an  additional  energy  charge  of 
0.85  mills  per  kilowatthour  (mills/kWh), 
resulting  in  a  total  firm  energy  charge  of 
8.10  mills/kWh,  and  an  additional 
capacity  charge  of  $0.36  per  kilowatt  per 
month  (kW-month),  making  a  total  firm 
capacity  charge  of  $3.44/kW-month.  The 
combined  rate  would  increase  from  the 
present  14.50  mills/kWh  to  16.20  mills/ 
kWh.  This  is  an  11.7-percent  increase 
when  calculated  at  a  58.2-percent  load 
factor. 

A  comparison  of  existing  and 
provisional  rates  follows: 


Comparison  of  Existing  and 
Provisional  Rates 


Firm  Power  Service 

Rate  Schedule 

Firm  Capacity  Qiarge 

(S/kW-mooth) 

Firm  Energy  Charge 

(m*s/KWh) 

Combined  Rate  (miHs/ 

kWti) 


Existing  rate 
(FY  ll02) 


SLIP-F2 

S3.08 

7.25 

M.SO 


Provisional 

rate  (FY 

1992) 


SLIP-F3 

S3.44 

8.10 

16.20 


Rate  Order  No.  WAPA-52  explains 
the  rate  adjustment,  discusses  the 
principal  factors  leading  to  the  decision 
to  increase  the  rate,  and  responds  to 
comments  offered  by  interested  parties 
during  the  public  consultation  and 
comment  period. 

EFFECTIVE  DATES:  Rate  Schedule  SLIP- 
F3  will  be  effective  December  1, 1991, 
through  September  30, 1992,  on  an 
interim  basis,  until  the  FERC  confirms, 
approves,  and  places  it  in  effect  on  a 
final  basis,  or  until  it  is  replaced  by 
another  rate. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Lloyd  Greiner,  Area  Manager,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  11606. 
Salt  Lake  City,  UT  84147-0606,  (801) 
524-6372. 
Mr.  Robert  C.  Fullerton,  Director, 
Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401-3398, 
(303)  231-1545. 
Mr.  Jack  Dodd,  Acting  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  room  8G061,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0001, 
(202)  586-5581. 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  published  August  23, 1991 
(56  FR  41835),  the  Secretary  of  Energy 
delegated  (1)  the  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  the  Western  Area 
Power  Administration;  (2)  the  authority 
to  confirm,  approve,  and  place  such 
rates  in  effect  on  an  interim  basis  to  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  for  the  DOE;  and 
(3)  the  authority  to  confirm,  approve, 
and  place  into  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
the  Federal  Energy  Regulatory 
Commission.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 


effective  on  September  18, 1985  (50  FR 
37835). 

Power  rates  for  the  SLCA/IP  are 
established  pursuant  to  the  DOE 
Organization  Act  of  August  4, 1977,  42 
U.S.C.  7101,  et  seq.\  the  Reclamation  Act 
of  1902,  ch.  1093,  372  Stat.  388  (1902),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c);  and  other 
acts  specifically  applicable  to  the 
projects  involved. 

Discussions  on  the  proposed  rate 
adjustment  were  initiated  on  July  3. 
1991,  when  a  letter  announcing  an 
informal  customer  meeting  was  mailed 
to  all  firm  power  customers  and  other 
interested  persons.  This  meeting  was 
conducted  on  August  1, 1991,  in  Salt 
Lake  City,  Utah.  At  this  informal 
meeting,  representatives  of  Western  and 
the  Department  of  the  Interior's 
(Interior)  Bureau  of  Reclamation 
(Reclamation)  explained  the  need  for  the 
increase  and  answered  questions  from 
those  attending. 

The  consultation  and  comment  period 
was  initiated  on  August  8, 1991,  with 
publication  of  a  Federal  Register  notice 
(56  FR  37699),  which  officially 
announced  the  proposed  rate 
adjustment  and  procedures  for  public 
participation.  A  public  information 
forum  and  a  public  comment  forum  were 
held  on  September  9, 1991,  in  Salt  Lake 
City,  Utah.  The  consultation  and 
comment  period  ended  September  24, 
1991.  The  schedule  allowed  for  all 
required  steps  of  the  public  process; 
however,  the  time  periods  were 
shortfened  wherever  the  procedures 
allowed,  so  that  Western  could  speed 
recovery  of  costs  for  purchased  ppwer 
made  necessary  by  changed  interim 
operations  at  Glen  Canyon  Dam  during 
FY  92  implemented  by  Reclamation  in 
the  fall  of  1991. 

Western  received  21  comment  letters 
on  the  SLCA/IP  rate  adjustment.  At  the 
September  9, 1991,  public  comment 
forum,  four  parties  commented  orally. 
Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  (1)  assertions  that  not  enough 
information  had  been  made  available  or 
was  known,  to  determine  accurately 
what  proposed  rate  was  required;  (2) 
increased  cost  of  replacement  power 
and  whether  this  cost  should  be 
nonreimbursable;  and  (3)  various 
miscellaneous  issues.  All  comments 
were  considered  during  the  preparation 
of  the  rate  order. 

On  August  1. 1991,  Reclamation  began 
the  latest  round  of  environmentally 
related  water-release  restrictions  at  the 
CRSP's  Glen  Canyon  Dam.  The 
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effective  on  Seplember  18. 1985  (50  FR 
37835). 

Power  rates  for  the  SLCA/IP  are 
established  pursuant  to  the  DOE 
Organization  Act  of  August  4. 1977,  42 
U.S.C.  7101,  et  seq.\  the  Reclamation  Act 
of  1902,  ch.  1093,  372  Stat.  388  (1902),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c);  and  other 
acts  specifically  applicable  to  the 
projects  involved. 

Discussions  on  the  proposed  rate 
adjustment  were  initiated  on  July  3, 
1991.  when  a  letter  announcing  an 
informal  customer  meeting  was  mailed 
to  all  Hrm  power  customers  and  other 
interested  persons.  This  meeting  was 
conducted  on  August  1, 1991,  in  Salt 
Lake  City,  Utah.  At  this  informal 
meeting,  representatives  of  Western  and 
the  Department  of  the  Interior's 
(Interior)  Bureau  of  Reclamation 
(Reclamation)  explained  the  need  for  the 
increase  and  answered  questions  from 
those  attending. 

The  consultation  and  comment  period 
was  initiated  on  August  8, 1991,  with 
publication  of  a  Federal  Register  notice 
(56  FR  37699),  which  officially 
announced  the  proposed  rate 
adjustment  and  procedures  for  public 
participation.  A  public  information 
forum  and  a  public  comment  forum  were 
held  on  September  9. 1991,  in  Salt  Lake 
City.  Utah.  The  consultation  and 
comment  period  ended  September  24, 
1991.  The  schedule  allowed  for  all 
required  steps  of  the  public  process; 
however,  the  time  periods  were 
shortfened  wherever  the  procedures 
allowed,  so  that  Western  could  speed 
recovery  of  costs  for  purchased  ppwer 
made  necessary  by  changed  interim 
operations  at  Glen  Canyon  Dam  during 
FY  92  implemented  by  Reclamation  in 
the  fall  of  1991. 

Western  received  21  comment  letters 
on  the  SLCA/IP  rate  adjustment.  At  the 
September  9, 1991,  public  comment 
forum,  four  parties  commented  orally. 
Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  (1)  assertions  that  not  enough 
information  had  been  made  available  or 
was  known,  to  determine  accurately 
what  proposed  rate  was  required;  (2) 
increased  cost  of  replacement  power 
and  whether  this  cost  should  be 
nonreimbursable;  and  (3)  various 
miscellaneous  issues.  All  comments 
were  considered  during  the  preparation 
of  the  rate  order. 

On  August  1, 1991,  Reclamation  began 
the  latest  round  of  environmentally 
related  water-release  restrictions  at  the 
CRSP's  Glen  Canyon  Dam.  The 
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restrictions,  known  as  interim 
operations,  are  anticipated  to  last  until 
late  1993.  At  that  lime,  it  is  expected 
that  some  level  of  permanent  water- 
release  restrictions  will  be  imposed  by 
Reclamation. 

Since  water-release  restrictions  did 
not  exist  and  had  not  even  been 
proposed  at  the  time  of  the  FY  1989 
SLCA/IP  Rate  Order,  the  present  rate 
contains  no  provision  for  purchasing 
additional  power  in  FY  1992  to  replace 
that  made  unavailable  at  Glen  Canyon 
Dam  due  to  interim  operations.  The 
immediate  and  unforeseen  imposition  of 
considerable  unbudgeted  purchased 
power  expense  upon  the  CRSP  threatens 
the  already  precarious  cash  situation  in 
the  Upper  Colorado  River  Basin  Fund 
without  an  almost  immediate  SLCA/IP 
rate  adjustment. 

An  expedited  adjustment  of  the 
SLCA/IP  firm  power  rate  is  the  subject 
of  this  rate  order.  It  is  imperative  that  a 
rate  increase  be  placed  into  effect  as 
quickly  as  possible  to  meet  projected 
revenue  shortfalls  caused  by  the  extra, 
unforecasted  purchased  power  expense. 

Western  has  based  this  rate 
adjustment  on  the  FY  1989  SLCA/IP 
Rate  Order  power  repayment  study 
(PRS)  used  to  develop  the  current  rate. 
This  Rate  Order  PRS  has  been  through 
the  public  process,  and  was  approved 
and  confirmed  on  a  final  basis  by  the 
FERC  on  September  la  1991.  Due  to  the 
severe  time  constraints  involved. 
Western's  Administrator  is  requesting 
that  the  FERC  waive  its  rule  requiring 
that  all  PRS's  submitted  with  rate 
adjustments  contain  historic  information 
that  is  no  more  than  18  months  old. 

Western  believes  that  the  use  of  an 
FY  1990  or  FY  1991  SLCA/IP  PRS  would 
result  in  unacceptable  delays  in  the 
implementation  of  this  accelerated  rate, 
because  the  new  PRS  would  introduce 
unrelated  issues  that  would  have  to  be 
resolved  before  the  new  rate  could  be 
put  into  place.  Western  will  be  using  an 
FY  1991  SLCA/IP  PRS  to  support  a 
second,  separate  rate  increase.  That 
second  rate  adjustment  covering  all 
applicable  issues  prior  to  FY  1996,  i^ 
now  formally  under  way  and  is  planned 
to  be  effective  July  1, 1992. 

The  methodology  used  in  arriving  at 
an  incremental  rate  to  recover  the 
additional  costs  due  to  interim 
operations  is  straightforward.  The  FY 
1989  Rate  Order  PRS  was  solved  only 
for  the  FY  1992  rate.  Then  the  estimated 
cost  of  purchased  power  to  replace  that 
made  unavailable  by  interim  operations 
in  FY  1992  (estimated  at  $11.6  million) 
was  added,  and  a  second  FY  1992  rate 
was  determined.  The  incremental 
difference  of  1.70  mills/kWh  is  the  direct 
cost  of  power  purchases  related  to 


interim  operations  and  the  amoimt  that 
must  be  added  to  the  currently 
scheduled  FY  1992  combined  rate  of 
14.50  mills/kWh. 

The  adjusted  rate  would  earn 
approximately  $773  million  of  the 
estimated  $11.6  million  in  power 
purchases  required  by  the  SLCA/IP  in 
FY  1992  to  replace  power  unavailable 
from  the  CRSP's  Glen  Canyon  Dam 
because  of  environmentally  related 
water-release  restrictions.  The  cost  not 
covered  by  the  rate  increase  will  be  met 
by  the  reduction  and/or  postponement 
of  planned  FY  1992  expenditures  by 
Western  and  Reclamation. 

Rate  Order  No.  WAPA-52.  confirming, 
approving,  and  placing  the  proposed 
SLCA/IP  rate  adjustment  in  effect  on  an 
interim  basis,  is  issued,  and  Rate 
Schedule  SL1P-F3  will  be  promptly 
submitted  to  the  FERC  for  confirmation 
and  approval  on  a  fmal  basis. 

Issued  in  Washington,  DC,  November  20, 
1991. 
J.  Mich»«l  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Order  Confuming,  Approving,  and 
Placing  the  Salt  Lake  City  Area 
Integrated  Projects  Finn  Power  Service 
Rate  Into  E^ect  on  an  Interim  Basis 

November  20,  t991. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7101.  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902.  ch.  1093.  372 
Stat.  388,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485h(c):  and  other 
acts  specifically  applicable  to  the 
projects  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy 
(Secretary). 

By  Amendment  ^Jo.  2  to  Delegation 
Order  No.  0204-106.  published  August 
23. 1991  (56  FR  41835),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western):  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  (Assistant 
Secretary);  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FE31C). 
Existing  DOE  procedures  for  public 


pariicipatioQ  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  16. 1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

$/kW-month:  Monthly  Charge  for 
Capacity  (Usage— $  per  Kilowatt 
per  Month). 
Basin  Fund:  That  Account  in  the  U.S. 
Treasury,  established  by  the  CRSP 
Act.  into  which  all  CRSP  revenues 
are  deposited  and  from  which  all 
CRSP  expenses  are  paid. 

Collbran:  Collbran  Project. 

CREDA:  Colorado  River  Energy 
Distributors  Association. 

CROD:  Contract  Rate  of  Delivery. 

CRSP:  Colorado  River  Storage  Project. 

CRSP  Act:  Act  of  April  11, 1956.  ch.  203, 
70  Stat.  105, 43  U.S.C.  620-620o. 

DOE:  Department  of  Energ>' 

DOE  Order  RA  6120.2:  An  order  dealing 
with  Power  Marketing 
Administration  Financial  Reporting. 

EA:  Environmental  Assessment. 

EIS:  Environmental  Impact  Statement. 

Exception  Criteria:  An  agreement  setting 
forth  conditions  for  operating 
outside  of  Test  Flows  and 
subsequent  Interim  Operating 
Criteria,  including  system 
regulation,  emergency  situations, 
and  for  the  specific  purpose  of 
avoiding  high-cost  replacement 
power  purchases. 

FERC:  Federal  Energy  Regulatory 
Commission. 

FONSI:  Finding  of  No  Significant 
(Environmental)  Impact. 

FY:  Fiscal  Year. 

Interim  Energy  and  Capacity  Pass- 
Through  Costs:  The  energy  and 
capacity  purchased  by  Western  in 
behalf  of  its  customers  to  replace 
power  made  unavailable  at  Glen 
Canyon  Dam  by  environmentally 
related  water-release  restrictions. 

Interior:  U.S.  Department  of  the  Interior. 

kW:  Kilowatt.  * 

kWh:  Kilowatthour. 

MW;  Megawatt. 

Mills/kWh:  Mills  per  Kilowatthour. 

NEPA;  National  Environmental  Policy 
Act  of  1969. 

O&M:  Operation  and  Maintenance. 

PMA:  Power  Marketing  Administration. 

PRS:  Power  Repayment  Study. 

Rate  Brochure:  The  brochure  dated 
September  1991  detailing  the 
background  of  the  rate  proposal 
contained  in  this  rate  order. 

Rate  Order  PRS:  The  FY  1989  SLCA/IP 
PRS  submitted  with  this  rate  order. 

ReclaSiation:  Bureau  of  Reclamation  (in 
the  Department  of  the  Interior). 
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Rio  Grande:  Rio  Grande  Project. 

SLCA:  Salt  Lake  City  Area. 

SLCAO:  Salt  Lake  City  Area  Office. 

SLCA/IP:  The  Salt  Lake  City  Area 
Integrated  Projects,  which 
encompass  the  combined  sales  and 
resources  of  the  CRSP,  Collbran, 
and  Rio  Grande  Projects. 

Upper  Basin:  That  part  of  the  Colorado 
River  Basin  consisting  of  the 
southwestern  part  of  Wyoming, 
western  Colorado,  most  of  New 
Mexico,  Utah,  and  the  northwestern 
section  of  Arizona. 

Effective  Date 

The  new  rate  will  become  effective  on 
an  interim  basis  on  December  1, 1991, 
and  will  extend  until  September  30, 
1992,  or  until  superseded  by  another 
rate,  whichever  comes  first. 

Public  Notice  and  Comment 

The  Procedures  and  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions,  10 
CFR  part  903,  have  been  followed  by 
Western  in  the  development  of  this  firm 
power  rate.  The  provisional  firm  power 
rate  represents  an  increase  of  more  than 
1  percent  in  total  SLCA/IP  revenues; 
therefore  it  is  a  major  rale  adjustment  as 
defined  at  10  CFR  903.2(e)  and 
903.2(f)(1).  The  distinction  between  a 
minor  and  a  major  rate  adjustment  is 
used  only  to  determine  the  public 
procedures  for  the  rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  assure  involvement  of 
interested  parties  in  the  rate  process: 

1.  Discussion  of  the  proposed  rate 
adjustment  was  initiated  on  July  3, 1991, 
when  a  letter  announcing  an  informal 
customer  meeting  was  mailed  to  all  firm 
power  customers  and  other  interested 
parties.  The  meeting  was  held  on  August 
1, 1991,  in  Salt  Lake  City,  Utah.  At  this 
informal  meeting.  Western  and 
Reclamation  representatives  explained 
the  need  for  the  increase  and  answered 
questions  from  those  attending. 

2.  A  Federal  Register  notice  was 
published  on  August  8. 1991  (56  FR 
37699),  officially  announcing  the 
proposed  firm  power  rate  adjustment 
initiating  the  public  consultation  and 
comment  period,  announcing  the  public 
information  and  public  comment  forums, 
and  presenting  procedures  for  public 
participation. 

3.  On  August  12. 14.  and  16. 1991. 
letters  were  mailed  from  Western's 
Loveland,  Phoenix,  and  Salt  Lake  City 
area  Offices  to  all  SLCA/IP  customers 
and  other  interested  parties  announcing 
the  publication  of  the  Federal  Register 
notice  of  August  8, 1991. 

4.  On  August  27  and  30, 1991,  a  rate 
brochure  was  mailed  to  all  customers 


and  other  interested  persons.  This 
mailing  also  included  a  letter 
announcing  the  public  information  and 
comment  forums. 

5.  A  public  information  forum  and  a 
public  comment  forum  were  held  on 
September  9, 1991,  in  Salt  Lake  City. 
Utah.  Western  and  Reclamation 
representatives  explained  the  need  for 
the  rate  increase  in  greater  detail, 
provided  additional  supporting 
documentation,  and  answered 
questions.  At  the  September  9, 1991. 
public  comment  forum,  four  parties 
commented  orally. 

6.  Twenty-one  comment  letters  were 
received  on  or  soon  after  the  47-day 
consultation  and  comment  period.  The 
consultation  and  comment  period  ended 
September  24, 1991.  All  formally 
submitted  comments  have  been 
considered  in  the  preparation  of  this 
rate  order. 

Project  History 

The  SLCA/IP  consists  of  the  Colorado 
River  Storage  Project  (CRSP),  Rio 
Grande,  and  Collbran  Projects.  The 
projects  were  integrated  for  marketing 
and  rate-making  purposes  on  October  1, 
1987.  The  goals  of  integration  were  to 
increase  marketable  resources,  simplify 
contract  and  rate  development  and 
project  administration,  assure 
repayment  of  Collbran  and  Rio  Grande 
Projects'  costs,  and  create  a  common 
rate.  The  projects  maintain  their 
individual  identities  for  financial 
accounting  and  repayment  purposes,  but 
their  revenue  requirements  are 
integrated  into  one  power  repayment 
study  (PRS)  for  rate-making  purposes. 

Power  Repayment  Studies 

PRS's  are  prepared  each  fiscal  year 
(FY)  to  determine  if  power  revenues  will 
be  sufficient  to  pay,  within  the 
prescribed  time  periods,  all  costs 
assigned  to  the  power  function. 
Repayment  criteria  are  based  on  law, 
policies,  and  authorizing  legislation.        ^ 
DOE  Order  RA6120.2.  section  12.b. 
states: 

In  addition  to  the  recovery  of  the  above 
costs  (operation  and  maintenance  and 
interest  expenses]  on  a  year-by-year  basis, 
the  expected  revenues  are  at  least  suffirient 
to  recover  (1)  each  dollar  of  power 
investment  at  Federal  hydroelectric 
generating  plants  within  50  years  after  they 
become  revenue  producing,  except  as 
otherwise  provided  by  law;  plus,  (2)  each 
annual  increment  of  Federal  transmission 
investment  within  the  average  service  life  of 
such  transmission  facilities  or  within  a 
maximum  of  50  years,  whichever  is  less;  plus, 
(3)  the  cost  of  each  replacement  of  a  unit  of 
property  of  a  Federal  power  system  within  its 
expected  service  life  up  to  a  maximum  of  50 
years;  plus.  (4)  each  dollar  of  assisted 


irrigation  investment  within  the  period 
established  for  the  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs:  plus,  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects  or  States. 

A  complete  discussion  of  the  history 
of  each  of  the  three  SLCA/IP  projects, 
plus  a  general  description  of  the  SLCA/ 
IP  PRS.  is  found  in  the  October  1989 
brochure  that  is  included  in  the  WAPA- 
45  record. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  rates  follows: 

Comparison  of  Existing  and 
Provisional  Rates 


Firm  Poww  Service 

Rate  Schedule 

Firm  Capacity  Ctwrge 

($/kW-montti) 

Firm  Energy  Charge 

(mills/kWh) 

Combined  Rate  (mills/ 

kWti) 


Existing  rate 
(FY  1992) 


SLIP-F2 

$3.06 

7.25 

14.50 


Provisional 

rale  (FY 

1992) 


SLIP-F3 

$3.44 

8.10 

16.20 


Certification  of  Rate 

Western  Administrator  has  certified 
that  the  SLCA/IP  firm  power  rate  placed 
in  e^ect  on  an  interim  basis  herein  is  the 
lowest  possible  consistent  with  sound 
business  principles.  The  rate  has  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

Due  to  growing  concern  for  resources 
downstream  from  Glen  Canyon  Dam. 
Reclamation  is  preparing  the  Glen 
Canyon  Dam  Environmental  Impact 
Statement  (GCD-EIS)  to  consider 
alternative  long-range  plans  for 
operating  the  dam.  A  perceived  need  to 
protect  downstream  resources  imtil  the 
GCD-EIS  is  completed  and  a  long-term 
operating  plan  is  implemented  has 
prompted  Reclamation  to  change 
operating  parameters  at  Glen  Canyon 
Dam  on  an  interim  basis,  which  will 
adversely  affect  power  generation  at 
this  facility. 

On  August  1. 1991.  the  Secretary  of 
the  Interior  changed  the  operation  of 
Clen  Canyon  Dam,  and  restricted  its 
power  operations.  This  necessitated  the 
purchase  of  power  to  replace  that  which 
would  otherwise  have  been  generated 
there  to  meet  Western's  firm  contractual 
commitments.  The  restrictions,  known 
as  interim  operations,  are  anticipated  to 
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irrigation  investment  within  the  period 
established  for  the  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs;  plus,  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects  or  States. 

A  complete  discussion  of  the  history 
of  each  of  the  three  SLCA/IP  projects, 
plus  a  general  description  of  the  SLCA/ 
IP  PRS.  is  found  in  the  October  1989 
brochure  that  is  included  in  the  WAPA- 
45  record. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  rates  follows: 

Comparison  of  Existing  and 
Provisional  Rates 


Existing  rate 
(FY  1992) 

Provisionaf 

rate  (FY 

1992) 

Firm  Povyer  Service 
Rate  Sdiedule    

SUP-F2 

$3.0B 

7.25 

14.50 

SLIP-F3 

Firm  Capacity  Charge 
($/kW-month)    

$3.44 

Firm  Energy  Charge 
(mills/kWh) 

8.10 

Conibined  Rate  (mills/ 
kWti) 

16.20 

Certification  of  Rate 

Western  Administrator  has  certified 
that  the  SLCA/IP  firm  power  rate  placed 
in  e^ect  on  an  interim  basis  herein  is  the 
lowest  possible  consistent  with  sound 
business  principles.  The  rate  has  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

Due  to  growing  concern  for  resources 
downstream  from  Glen  Canyon  Dam. 
Reclamation  is  preparing  the  Glen 
Canyon  Dam  Environmental  Impact 
Statement  (GCD-EIS)  to  consider 
alternative  long-range  plans  for 
operating  the  dam.  A  perceived  need  to 
protect  downstream  resources  until  the 
GCD-EIS  is  completed  and  a  long-term 
operating  plan  is  implemented  has 
prompted  Reclamation  to  change 
operating  parameters  at  Glen  Canyon 
Dam  on  an  interim  basis,  which  will 
adversely  affect  power  generation  at 
this  facility. 

On  August  1. 1991.  the  Secretary  of 
the  Interior  changed  the  operation  of 
Glen  Canyon  Dam.  and  restricted  its 
power  operations.  This  necessitated  the 
purchase  of  power  to  replace  that  which 
would  otherwise  have  been  generated 
there  to  meet  Western's  firm  contractual 
commitments.  The  restrictions,  known 
as  interim  operations,  are  anticipated  to 


last  until  late  1993.  At  that  time,  it  is 
expected  that  permanent  water-release 
restrictions  will  be  imposed  by 
Reclamation. 

Reclamation's  interim  operating 
parameters  will  change  the  timing  and 
pattern  of  water  releases  from  Glen 
Canyon  Dam.  Because  Glen  Canyon 
Powerplant  produces  70  to75  percent  of 
the  total  power  produced  by  the  SLCA/ 
IP,  any  change  in  the  pattern  of  water 
releases  has  a  major  effect  on  power 
operations.  Reclamation's  interim 
operating  parameters  will  require  that 
water  be  released  from  Glen  Canyon 
Dam  with  less  fluctuation  through  the 
day.  Reclamation's  interim  operating 
parameters  will  mean  that  Western  will 
have  less  Glen  Canyon  generation 
during  times  of  high  load  and  more 
during  off-peak  periods.  This  shifting  of 
power  generation  will  require  Western 
to  purchase  additional  power  on-peak  in 
order  to  meet  its  contractual 
commitments.  Western  estimates  that 
the  total  net  cost  to  replace  power 
unavailable  due  to  interim  operating 
parameters  during  FY  1992  will  be  $11.6 
million. 

Due  to  the  continuing  drought  in  the 
Colorado  River  Basin,  the  Upper 
Colorado  River  Basin  Fund  (Basin  Fund) 
is  in  a  precarious  financial  position. 
Without  an  accelerated  SLCA/IP  firm 
power  rate  adjustment  the  increase  in 
purchased  power  expenses  associated 
with  Reclamation's  interim  operating 
parameters  would  result  in  the  Basin 
Fund  having  insufficient  funds  to  meet 
expected  expenses.  In  order  to  meet  the 
revenue  shortfall  due  to  Reclamation's 
interim  operating  parameters.  Western 
must  propose  an  increase  of  its  power 
rates. 

Since  the  interim  operations  did  not 
exist  and  were  not  proposed  at  the  time 
of  the  FY  1989  SLCA/IP  Rate  Order,  the 
existing  rate  contained  no  provision  for 
meeting  the  additional  power  purchase 
requirements  in  FY  1992  resulting  from 
interim  fiows.  The  immediate  and 
unforeseen  imposition  of  considerable 
unbudgeted  purchased  power  expense 


upon  the  CRSP  threatens  the  already 
precarious  cash  situation  in  the  Upper 
Colorado  River  Basin  Fund  without  an 
almost  immediate  SLCA/IP  rate 
adjustment. 

The  expedited  adjustment  of  the 
SLCA/IP  firm  power  rate  is  the  subject 
of  this  rate  order.  It  is  imperative  that  a 
rate  increase  be  placed  into  effect  as 
quickly  as  possible  to  meet  revenue 
shortfalls  caused  by  the  substantial 
extra,  unforecasted  purchased  power 
expense. 

Western  has  based  the  subject  rate 
adjustment  on  the  FY  1989  SLCA/IP 
Rate  Order  PRS  used  to  develop  the 
current  rate.  This  Rate  Order  PRS  has 
been  through  the  public  process,  and 
was  approved  and  confirmed  by  the 
FERC  on  a  final  basis  on  September  IB. 
1991.  Due  to  the  severe  time  constraints 
involved.  Western's  Administrator  is 
requesting  that  the  FERC  waive  its  rule 
requiring  that  all  PRS's  submitted  with 
rate  adjustments  contain  historic 
information  that  is  no  more  than  18 
months  old.  Western  has  reviewed  the 
expenses  projected  in  the  FY  1989  PRS 
versus  the  actual  expenses  in  FY  1989. 
1990,  and  1991.  Western  has  compared 
the  projected  to  the  actual  FY  1989-1991 
revenues  and  expenses,  and  while  these 
numbers  were  very  close,  there  were 
shortfalls.  Revenue  shortfalls  have  been 
handled  by  capitalizing  interest 
payments. 

Western  believes  that  the  use  of  an 
FY  1990  or  1991  SLCA/IP  PRS  would 
result  in  unacceptable  delays  in  the 
implementation  of  this  expedited  rate, 
because  use  of  the  new  PRS  would 
introduce  a  number  of  unrelated  issues 
that  would  have  to  be  addressed  and 
resolved  before  the  new  rate  could  be 
put  into  place.  Western  will  be  using  an 
FY  1991  SLCA/IP  PRS  to  support  a 
second,  separate  long-term  firm  power 
rate  increase.  That  second  rate 
adjustment,  which  is  now  in  the  midst  of 
the  public  process,  will  cover  the 
remaining  issues  through  FY  1996,  and  is 
planned  to  be  effective  July  1, 1992. 


The  methodology  used  in  arriving  at 
an  incremental  rate  to  recover  the 
additional  costs  due  to  interim 
operations  is  straightforward.  The  FY 
1989  Rate  Order  PRS  was  solved  for 
only  an  FY  1992  rate.  The  estimated 
increased  cost  of  purchased  power  to 
replace  that  made  unavailable  by 
interim  operations  in  FY  1992 
(approximately  Sll.6  million)  was 
added,  and  a  second  FY  1992  rate  was 
determined.  The  incremental  difference 
of  1.70  mills  per  kilowatthour  (mills/ 
kWh)  is  the  estimated  cost  of  power 
purchases  related  to  interim  operations 
and  the  amount  that  must  be  added  to 
the  currently  scheduled  FY  1992 
combined  rate  of  14.50  mills/kWh. 

Because  revenues  from  the  rate 
increase  will  only  be  received  for  8 
months,  the  adjusted  rate  would  earn 
approximately  $7.73  million  of  the 
estimated  $11.6  million  cost  of  power 
purchases  required  by  the  SLCA/IP  in 
FY  1992  to  replace  power  unavailable 
from  the  CRSP's  Glen  Canyon  Dam 
because  of  environmentally  related 
water-release  restrictions.  The  costs  not 
covered  by  the  rate  increase  will  be  met 
by  the  reduction  and/or  postponement 
of  plaimed  FY  1992  expenditures  by 
Western  and  Reclamation. 

The  existing  and  proposed  revenue 
requirements  for  the  SLCA/IP  are  as 
follows: 

Estimated  1992  Revenue 

[Rounded  to  nearest  $1,000] 


Exisling 

Provisionsl 

$123,263,000 

$134,645,000 

The  rate  increase  is  necessary  to 
satisfy  the  cost-recovery  criteria  set 
forth  in  DOE  Order  No.  RA  6120.2. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
for  the  FY  1992  rate  approval  period. 


Salt  Lake  City  Area  Integrated  Projects— FY  1989  PRS— Comparison  of  Revenues  and  Expenses 

(Unit  $1,000] 


Total  Reverwes 

Expenses: 

O&M 

Purchased  Power.. 

Transmission „.. 

Cdlbran/RGP 

Interest 

Amortization 


Initial  FY  1969       Revised  FY 
rate  order  1969  rate 

PRS'  order  PRS« 


123,263 


37.115 

42.220 

6.686 

3.667 

27.563 

0 


134.S45 


37.115 

53302 

6.606 

3.667 

27.563 

0 


Change 


11,562 


0 
11.562 
0 
0 
0 
0 
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Salt  Lake  City  Area  Integrated  Projects— FY  1989  PRS— Comparison  of  Revenues  and  Expenses— Continued 

[Unit  $1.0001 


Initial  FY  1989       Revised  FY 
rate  order  1989  rale 

PBS'  Older  PRS« 


Change 


■The  FY  1989  Rate  Order  PRS.  solved  for  ■  FY  1992  rate. 

•The  FY  1989  Rate  Order  PRS.  solved  lor  «  FY  1992  rata,  with  the  addilioo  of  $11.6  miHton  In  purchased  po<irer  to  replace  thai  made  unavailable  t>y  interim 
operations  at  Glen  Canyon  Dam. 


Basis  for  Rate  Development — SLCA/IP 

The  provisional  SLCA/iP  rate  was 
designed  to  continue  to  maintain  an 
approximate  50/50  split  between 
revenue  earned  from  demand  charges 
and  that  earned  from  energy  charges. 
The  cost  to  individual  customers  will 
vary,  because  of  differences  in  their 
supplies  and  loads. 

The  interim  rate  contains  a  $3.44  per 
kilowatt-month  (kW-month)  firm 
capacity  charge  and  an  8.10  mills/kWh 
Tirm  energy  charge  in  FY  1992.  Assuming 
a  58.2-percent  load  factor,  the  necessary 
combined  rate  is  16.20  mills/kWh,  which 
is  an  increase  of  11.7  percent.  The  rate 
approval  period  terminates  at  the  latest 
on  September  3a  1992. 

Comments 

Western  received  16  written 
comments  dated  on  or  before  the 
September  24. 1991.  end  of  the  comment 
period  and  received  5  additional  written 
comments  after  September  24, 1991.  In 
addition,  four  entities  commented  during 
the  September  9, 1991.  public  comment 
forum.  All  comments  were  reviewed  and 
considered  in  the  preparation  of  this 
rate  order. 

Written  comments  were  received  from  the 
following  sourcetr 
Anderson.  Val. 
Arizona  Municipal  Power  Users'  Association 

(AMPUA) 
Beck.  Ike 
Beck.  Myrtle 

Bountiful  City  Light  and  Power 
Bridger  Valley  Electric  Asaociatioa 
Briggs.  |ame*  M. 
City  of  St.  George 
Colorado  River  Energy  Distributors 

Association  (CREDA] 
Flowell  Electric  Association,  Inc. 
Fort  Morgan 
Gini.  Mr.  E. 
Intermountain  Consumer  Power  Association 

(ICPA) 
Irrigation  and  Electrical  Districts  Association 

of  Arizona  (lEDA) 
Mt.  Wheeler  Power,  Inc. 
Murray  City  Power 
Plains  Electric  Generation  and  Transmission 

Cooperative.  Inc. 
Platte  River  Power  Authority 
Salt  River  Project 
Williamson,  Lamar  D.  and  Jaoqueline 


Zaugg.  Mark 

Representatives  of  the  following 
organizations  made  oral  comments: 
Bountiful  City  Light  and  Power 
Colorado  River  Energy  Distributors 

Association 
Intermountain  Consumer  Power  Association 
Irrigation  and  Electrical  Districts  Association 

of  Arizona 

The  majority  of  comments  were  from 
SLCA/IP  power  customers.  The 
customer  organizations  are  identified 
below: 

1.  Colorado  River  Energy  Distributors 
Association  (CREDA)  is  an  organization 
of  power  distributors  within  the  SLCA/ 
IP  maiiieting  area.  Its  members  purchase 
most  of  the  power  furnished  by  ihe 
SLCA/IP. 

2.  Irrigation  and  Electrical  Districts 
Association  of  Arizona  (lEDA)  is  a 
nonprofit  Arizona  association  composed 
of  purchasers  of  Federal  hydropower. 
including  SLCA/IP  resources. 

3.  Arizona  Municipal  Power  Users' 
Association  (AMPUA)  is  an 
organization  of  publicly  owned  power 
distributors  who  collectively  deliver 
approximately  one-half  of  the  electricity 
in  the  State  of  Arizona. 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  (1)  assertions  that  not  enough 
information  bad  been  made  available  or 
was  known,  to  determine  accurately 
what  proposed  rate  was  required;  (2) 
increased  cost  of  replacement  power 
and  whether  this  cost  should  be  non 
reimbursable;  and  (3)  various 
miscellaneous  issues.  The  comments 
and  responses,  paraphrased  for  brevity, 
are  discussed  below.  Direct  quotes  from 
comment  letters  are  used  for 
clarification,  where  necessary. 

Issue  I:  Is  the  Information  in  Western's 
Rate  Notice  and  Brochure  Deficient 

Several  commenters  expressed  a 
concern  that  the  actual  replacement 
power  expenses  required  to  be 
recovered  in  the  rate  adjustment  process 
depend  on  events  and  decisions  which 
have  not  yet  been  resolved. 

One  advocate  of  this  view  was  lEDA, 
whose  letter  dated  September  24 
addressed  the  issue  as  follows: 


The  rules  of  the  Department  of  Energy 
on  rate  procedure  are  designed  to  meet 
the  rate-making  requirements  of  the 
Administrative  Procedure  Act.  The 
fundamental  requirement  of  that  act  is 
that  customers  be  given  proper  notice 
and  an  opportunity  to  be  heard.  We 
suggest  that  the  notice  here  is  deficient 
both  by  departmental  regulatory 
standards  and  by  the  standards  of  the 
Administrative  Procedure  Act. 

Fundamental  fairness  requires  that  we 
be  given  proper  notice  of  the  actual 
elements  of  a  rate  proposal  and  an 
opportunity  to  comment  on  those  actual 
elements. 

Response:  Western  followed  the 
established  procedural  guidelines  for 
rate  adjustments  shown  in  10  CFR  Part 
903.  Detailed  analyses  of  the  procedures 
and  calculations  used  in  arriving  at  the 
proposed  rates  were  presented  at  the 
September  9. 1991.  public  information 
forum.  The  rate  process  has  been 
shortened  where  the  procedures 
allowed,  for  good  cause.  However,  full 
public  participation  has  been  invited  for 
each  step  of  the  rate  adjustment.  The 
figures  used  to  support  the  provisional 
rate  must  necessarily  be  based  on  the 
latest  information  available  to  Western 
before  its  submission  to  the  Assistant 
Secretary,  and  includes  estimates  based 
on  the  exception  criteria  placed  in  effect 
for  90  days  as  of  October  21. 1991. 

Issue  II:  Exception  criteria 

When  this  rate  proceeding  began. 
Western,  Reclamation,  other  Federal 
agencies,  and  other  interested  parties 
were  negotiating  an  agreement  to  allow 
Western  to  exceed  mandated  water- 
release  amounts  and  patterns  from  Glen 
Canyon  Dam  for  specified  periods  of 
time.  This  interagency  agreement, 
containing  what  are  referred  to  as  the 
"exception  criteria."  would  reduce  the 
cost  of  power  that  must  be  purchased  as 
a  result  of  Reclamation's  interim 
changes  in  the  operation  of  Glen  Canyon 
Dam.  No  agreement  for  exception 
criteria  had  been  accepted  by  the  time 
the  Federal  Register  notice  and  rate 
brochure  were  published,  when  the 
public  comment  forum  was  held  on 


mber  29. 

1991  /  Notices 

f  Revenues  and  Expenses — Continued 

Initial  FY  1989 

rate  order 

PRS' 

Revised  FY 

1989  rate 

Older  PRS» 

Change 

.„.„„ „.„ 

6.000 
123.263 

Anoo 

134.845 

0 

11.582 

Federal  Register  /  Vol.  56,  No.  230  /  Friday.  November  29.  1991  /  Notices 


61011 


purchased  power  to  replace  thai  made  unavaiiatole  by  interim 


The  rules  of  tiie  Department  of  Energy 
on  rate  procedure  are  designed  to  meet 
the  rate-making  requirements  of  the 
Administrative  Procedure  Act.  The 
fundamental  requirement  of  that  act  is 
that  customers  be  given  proper  notice 
and  an  opportunity  to  be  heard.  We 
suggest  that  the  notice  here  is  deficient 
both  by  departmental  regulatory 
standards  and  by  the  standards  of  the 
Administrative  Procedure  Act. 

Fundamental  fairness  requires  that  we 
be  given  proper  notice  of  the  actual 
elements  of  a  rate  proposal  and  an 
opportunity  to  comment  on  those  actual 
elements. 

Response:  Western  followed  the 
established  procedural  guidelines  for 
rate  adjustments  shown  in  10  CFR  Part 
903.  Detailed  analyses  of  the  procedures 
and  calculations  used  in  arriving  at  the 
proposed  rates  were  presented  at  the 
September  9. 1991.  public  information 
forum.  The  rate  process  has  been 
shortened  where  the  procedures 
allowed,  for  good  cause.  However,  full 
public  participation  has  been  invited  for 
each  step  of  the  rate  adjustment.  The 
figures  used  to  support  the  provisional 
rate  must  necessarily  be  based  on  the 
latest  information  available  to  Western 
before  its  submission  to  the  Assistant 
Secretary,  and  includes  estimates  based 
on  the  exception  criteria  placed  in  effect 
for  90  days  as  of  October  21, 1991. 

Issue  II:  Exception  criteria 

When  this  rate  proceeding  began. 
Western,  Reclamation,  other  Federal 
agencies,  and  other  interested  parties 
were  negotiating  an  agreement  to  allow 
Western  to  exceed  mandated  water- 
release  amounts  and  patterns  from  Glen 
Canyon  Dam  for  specified  periods  of 
time.  This  interagency  agreement, 
containing  what  are  referred  to  as  the 
"exception  criteria,"  would  reduce  the 
cost  of  power  that  must  be  purchased  as 
a  result  of  Reclamation's  interim 
changes  in  the  operation  of  Glen  Canyon 
Dam.  No  agreement  for  exception 
criteria  had  been  accepted  by  the  time 
the  Federal  Register  notice  and  rate 
brochure  were  published,  when  the 
public  comment  forum  was  held  on 


September  9.  oi  by  the  September  24  end 
of  the  comment  period. 

Because  there  was  no  agreement  on 
exceptions,  and  no  assurance  that  one 
would  be  forthcoming,  Western's 
original  rate  proposal  assumed  that 
none  would  exist.  To  base  a  rate 
increase  on  the  hope  that  exception 
criteria  would  be  allowed,  and  then 
have  those  exceptions  fail  to 
materialize,  would  leave  the  SLCA/IP 
with  insufficient  revenues  with  which  to 
purchase  replacement  power.  Western 
believed  it  preferable  to  assume  the  lack 
of  exception  criteria,  rather  than  to 
underestimate  purchased  power  costs 
and  risk  a  revenue  shortfall. 

Many  comments  were  addressed  to 
this  assumption  of  no  future  exception 
criteria,  based  on  the  commenters'  belief 
that  the  existence  of  even  moderate 
exception  criteria  would  result  in  a 
considerably  reduced  rate.  CREDA's 
letter  dated  September  24  put  it  as 
follows: 

Western  has.  to  this  point  in  time, 
failed  to  describe  how  it  will  adjust  its 
proposed  rate  increase  to  reflect  he 
adoption  of  exception  criteria.  Before 
CREDA  can  comment  substantively  on 
the  rate  proposal.  Western  must  either 
(!)  delay  the  rate  process  until 
agreement  is  reached  by  the  agencies  on 
exception  criteria  and  Western  can,  for 
itself  and  the  CRSP  rate  payers,  estimate 
the  resulting  adjustment  to  its  original 
estimate  of  purchased  power  costs  or  (ii) 
provide  to  CRSP  rate  payers  an  estimate 
of  the  effect  of  its  own  proposed 
exception  criteria,  along  with  supporting 
information,  and  describe  in  detail  the 
timing  and  amount  by  which  it  would 
intend  to  reduce  its  original  rate 
proposal  to  account  for  later  changes  in 
any  assumed  exception  criteria. 

Response:  Detailed  analysis  of  the 
procedures  and  calculations  used  in 
arriving  at  the  proposed  rates  were 
presented  at  the  September  9. 1991, 
public  information  forum. 

An  exception  criteria  agreement 
became  effective  on  October  21, 1991. 
The  criteria  allow  Western  to  exceed 
interim  operations  release  restrictions  at 
Glen  Canyon  Dam  for  3  percent  of  the 
time  in  any  30  days.  This  provision  is 
initially  in  effect  for  a  period  not  to 
exceed  90  days.  The  agreement  is  not 
automatically  renewable,  although 
Western  will  work  with  the  other 
coordinating  agencies  to  extend  the 
agreement,  and  the  operating  flexibility 
it  provides,  through  the  period  of  the 
subject  rate  adjustment;  i.e..  through 
September  30. 1992.  or  until  another  rate 
is  put  in  place,  whichever  occurs  first. 

Western  has  modified  the  rate 
adjustment  to  recognized  the  new 
exception  criteria  agreement. 


The  exception  criteria  effective  on 
October  21, 1991.  will  be  in  place  for  90 
days,  through  late  January  1992.  This 
allows  Western  to  utilize  the  criteria 
through  the  FY  1992  winter  season  peak 
period  of  December  and  January. 
Purchased  power  prices  normally  fall 
after  the  seasonal  peak  load  is  reached, 
so  Western's  cost  estimates  assume  that 
purchased  power  costs  will  be 
considerably  reduced  through  the 
remainder  of  the  winter  season. 

The  assessment  of  the  impact  of 
interim  operations  was  not  completed 
until  financial  considerations  had  been 
factored  in.  including  the  cost  of 
replacement  power  and  the  value  of 
surplus  SLCA/IP  sales.  Pricing 
assumptions  were  based  upon  (1) 
operational  experience;  (2)  estimates  of 
future  market  conditions;  and  (3)  the 
quantity  and  quality  of  exceptions 
granted  to  Western  to  meet  unsual 
conditions. 

Western  assumes  that  purchases 
through  the  winter  season  will  continue 
to  be  nonfirm  energy,  at  nonfirm  prices 
(estimated  at  23.25  mils/kWh  on-peak 
and  15.5  mills/kWh  off-peak,  with  a 
seasonal  weighted  average  of  19.375 
mills/kWh). 

Until  the  cooperating  agencies  review 
the  results  of  operations  during  the  FY 
1992  winter  season,  Western  cannot  be 
assured  that  the  exception  criteria  will 
be  renewed.  Therefore,  the  assumption 
in  this  single-issue  rate  adjustment  is 
that  there  will  be  no  exception  criteria 
during  the  FY  1992  summer  season 
(April  through  September  1991).  As  a 
result,  purchases  during  the  summer 
season  are  assumed  to  be  firm  capacity 
and  energy,  at  firm  prices  (estimated  at 
a  combined  45.0  mills/kWh  on-peak  and 
a  combined  16.0  mills /kWh  off-peak, 
with  a  seasonal  weighted  average 
combined  rate  of  30.5  mills/kWh).  These 
calculations  carry  an  implied  load  factor 
of  40  percent.  On-peak  firm  capacity  arid 
energy  costs  are  $6.50/kW-month  and 
21.63  mills/kWh. 

The  cost  of  purchased  power  to 
replace  that  unavailable  at  Glen  Canyon 
Dam.  under  the  above  assumptions, 
results  in  an  annual  cost  of  $11.6  million 
for  FY  1992. 

This  leads  to  a  proposed  combined 
rate  of  16.2  mills/kWh.  which  is  an  11.7- 
percent  increase  over  the  presently 
scheduled  FY  1992  combined  firm  power 
rate  of  14.50  mills/kWh.  Any  surplus 
revenue  collected  will  be  applied  to  the 
repayment  of  interest. 

Issue  III:  Interim  Energy  and  Capacity 
Pass-Through  costs 

Two  concerns  were  raised  on  the 
issue  of  interim  energy  and  capacity 
pass-through  costs. 


A.  The  Implementation  of  interim 
Energy  and  Capacity  Pass-Through 
Costs 

The  provisional  rate  was  determined 
by  assuming  thai  Western  would 
purchase  power  to  replace  that 
unavailable  at  Glen  Canyon  Dam.  and 
thus  maintain  its  contractual  delivery 
obligations.  Many  SLCA/IP  customers 
are  exploring  the  possibility  of  using 
what  is  referred  to  as  "interim  energy 
and  capacity  pass-through  costs"  to 
mitigate  the  impact  of  the  rate  increase. 
Under  one  approach,  the  customers 
would  accept  power  deliveries  from 
Western,  reduced  by  that  unavailable  at 
Glen  Canyon  Dam.  while  still  making 
the  payments  to  Western  that  would 
have  been  required  with  their  full 
contract  rates  of  delivery  (CROD). 
Deficiencies  between  the  customers' 
entitlement  and  what  Western  is  able  to 
deliver  would  be  met  by  customer 
purchases.  Western  would  act  as  the 
customers'  agent  in  purchasing  the 
power,  using  funds  advanced  by  the 
customers. 

Many  commenters,  assuming  that  the 
implementation  of  interim  energy  and 
capacity  pass-through  costs  contract 
arrangements  would  significantly  reduce 
or  even  nullify  the  subject  rate 
adjustment,  expressed  concern  that 
Western  had  ignored  this  possibility  in 
the  rate  action.  CREDA's  letter  dated 
September  24  stated: 

The  PTC  option  would  serve  as  an 
alternative  mechanism  for  Western's 
recovering  part  or  all  the  additional 
purchased  power  costs  resulting  from  interim 
flows  *  *  *  If  part  or  all  of  the  purchased 
power  costs  of  interim  flows  are  recovered 
through  individual  pass-through  charges,  the 
only  reason  for  an  increase  should  be 
eliminated  or  at  least  reduced.  CREDA  has 
seen  no  description  in  Western's  notice  or 
rate  brochure  as  to  how  it  proposes  to  deduct 
the  estimated  purchased  power  costs 
recovered  through  pass-through  charges  from 
its  calculation  of  the  increased  costs  that 
would  remain  to  be  recovered,  if  any,  through 
its  base  rates. 

Response:  Western  agrees  that  the 
PTC  option  could  possibly  reduce  the 
amount  of  this  rate  adjustment. 
However,  no  agreement  has  been 
reached  on  PTC  contractual  language  to 
date.  Given  the  lack  of  agreement. 
Western  believes  it  prudent  to  proceed 
with  this  rate  adjustment. 

One  of  the  commenters  would  like 
assurance  that  customers  will  continue 
to  have  their  present  transmission 
arrangements,  allowing  them  to  wheel 
this  purchased  power  via  Western's 
transmission  lines.  Platte  River  Power 
Authority's  letter  dated  September  24 
says: 
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Platte  River's  contract  for  power  from 
Western  includes  the  cost  of  the  transmission 
facilities  to  deliver  that  power.  If  Platte  River 
chooses  to  purchase  power  on  its  own.  rather 
than  contracting  with  Western  to  porchase 
power,  Platte  River  expects  Western  to  wheel 
this  purchased  power  via  Western's 
transmission  Hoes  at  no  additional  cost  since 
access  for  a  certain  amouat  of  power  is 
included  in  Platte  River's  contract. 

Respojise:  This  is  an  issue  that 
Western  is  considering.  Implementation 
of  this  type  of  arrangement  would  be 
reflected  in  the  future  rate  increase  that 
presently  is  in  the  public  process  and  is 
scheduled  to  become  effective  July  1. 
1992. 

B.  Salt  Lake  City,  et  al.,  vs.  Western 
Area  Power  Administration,  et  al 

Western  is  presently  marketing  the 
SLCA/IP's  power  resources  under  a 
court  order.  CREDA  s  letter  dated 
September  24, 1991,  asserts  that  no 
changes  can  be  made  to  SLCA/IP 
marketing  arrangements  without  the 
approval  of  the  presiding  judge: 

If  Western  decides  to  implement  a  PTC 
arrangement  with  its  customers  which  will 
require  an  amendment  to  the  current  CRSP 
contracts.  Western  should  also  either  obtain 
prior  approval  of  the  amendment  from  ]udge 
Greene  to  insure  that  the  amendment  does 
not  interfere  with  the  outstanding 
injunction*  *  *or  provide  CRSP  customers 
with  adequate  assurances  that  such  (Trior 
approval  is  not  necessary. 

Response:  Western's  legal  counsel  has 
reviewed  Judge  Greene's  order  and 
believes  that  prior  approval  of  a  interim 
energy  and  capacity  pass-through  cost 
contract  amendment  may  not  be 
necessaiy,  if  the  customer's  CROD 
remains  unchanged,  depending  on  the 
terms  of  the  contract  language 
developed. 

Issue  IV:  Nonreimbursable  Costs 

A.  Are  Interim  Operations-Related 
Purchased  Power  Costs 
Nonreimbursable? 

Many  commenters  staled  a  belief  that 
the  expense  of  purchasing  power  to 
replace  that  made  unavailable  by 
interim  operations  restrictions  at  Glen 
Canyon  Dam  is  actually  an 
environmental  cost.  The  commenters 
charge  that  these  costs  should  be 
considered  nonreimbursable. 

CREDA's  letter  dated  September  24 
stated: 

As  the  sole  purpose  of  interim  flows  is  lo 
stabilize  downstream  beaches  and  improve 
fisheries  and  recreational  uses  of  the  river,  all 
direct  and  indirect  costs  associated  with 
these  new  flow  restrictions  are 
nonreimbursable  expenses  under  the  CRSP 
Act  and  should  not  be  included  in  CRSP  firm 
power  rates. 


Response:  The  Commissioner  of 
Reclamation  implemented  test  flows  and 
interim  operations  at  Glen  Canyon  Dam 
effective  August  1, 1991.  Interior 
Secretary  Manuel  Lujan  stated: 

The  interim  test  period  will  allow  the 
Bureau  of  Reclamation  time  to  more  fully 
evaluate  data  from  research  flows  and  to 
carry  out  National  Environmental  Policy  Act 
compliance  for  the  final  implementation  of 
interim  flows.  This  protects  one  of  our 
Nation's  greatest  resources  while  meetirsg 
basic  water  and  power  needs. 

As  stated  in  the  previous  SLCA/IP 
rate  case.  Reclamation  has  decided  that 
studies  related  to  dam  operations  and 
associated  purchase  pov.er  costs  are 
part  of  power  O&M  expenses.  Therefore. 
Reclamation  has  determined  costs 
related  to  the  study  of  operations 
downstream  from  Glen  Canyon  Dam  are 
considered  reimbursable,  and  are  to  be 
funded  from  the  Basin  Fund. 

If  any  of  these  costs  should 
subsequently  be  declared 
nonreimbursable.  Western  will  correct 
the  PRS.  Historical  payments  to  any  cost 
later  decided  to  be  nonreimbursable  will 
be  applied  to  the  repayment  of  interest 
and  outstanding  power-related 
investments,  using  standard  priori tj'-of- 
repayment  criteria.  Historic  interest 
expense  for  the  affected  investments 
will  be  recalculated,  and  reduced  as 
needed.  Any  reduction  in  cumulative 
historic  interest  expense  will  be  applied 
to  current  interest  expense.  All  changes 
in  historic  data  will  be  shouTi  in  the  PRS 
as  current-year  adjustments. 

It  should  be  noted  that  all  CRSP 
o[>erating  costs  must  be  funded  initially 
out  of  the  Basin  Fund,  whether  or  not 
they  are  reimbursable.  The  only 
exceptions  are  those  expenses  that  fall 
under  section  8  of  the  CRSP  Act,  which 
are  funded  by  congressional 
appropriation.  The  Basin  Funds  most 
significant  source  of  money  to  pay 
operating  costs  is  power  revenues.  This 
need  to  provide  funding  means  that  the 
firm  power  rate  would  have  to  remain 
high  enough  to  pay  the  expenses  as  they 
arose.  The  amounts  paid  using  power 
revenues  in  the  Basin  Fund  to  pay 
nonreimbursable  expenses  would  be 
applied  to  repayment  of  outstanding 
power  obligations. 

B.  Interim  Operations  Costs  As  Section  8 
Expenses 

A  recurrent  theme  in  the  comments 
received  by  Western  is  the  idea  that  any 
and  all  costs  incurred  by  the  CRSP 
which  are  in  any  way  connected  to  or 
necessitated  by  environmental  concerns 
should  be  declared  nonreimbursable, 
under  section  8  of  the  CRSP  Act. 

The  CRSP  Act  of  1956  states: 


Sec.  8.  (Recreational  and  fish  wildlife 
facilities.)  '   *  *  the  Secretary  is  authorized 
and  directed  to  investigate,  plan,  construct 
operate,  and  maintain  '   '   '  [Z]  fadhties  to 
mitigate  losses  of.  and  improve  conditions 
for.  the  propagation  of  fish  and  wildlife. 

Bountiful  City  Light  and  Power's  letter 
dated  September  23  says: 

Because  these  new  flow  restrictions  are  the 
result  of  environmental  mitigation  (fish, 
wildlife,  and  recreation),  these  costs  should 
not  be  allocated  to  normal  operation  and 
maintenance  expenses  but  should  be 
allocated  to  nonreimbursable  accounts  under 
section  8  *  *  *  All  costs  incurred  pursuant  to 
this  section  shall  be  tKxiretmbursable  and 
nonreturnable. 

Bridger  Valley  E-A.'s  letter  dated 
September  24  states: 

The  purpose  for  which  the  flow  restrictions 
are  being  imposed  match  exactly  with  those 
outhned  in  section  8  of  the  Colorado  River 
Storage  Act  which  states  that  all  such  costs 
shall  be  nonreimbursable  *  *  *  These  costs 
should  not  be  recovered  through  electric 
rates,  but  should  be  funded  by  a  direct 
appropriation. 

Response:  This  issue  vyas  raised  and 
answered  in  the  previous  SLCA/IP  rate 
case.  Western  and  Reclamation  are  well 
aware  of  tliese  continuing  concerns  and 
we  will  jointly  review  the  matter. 

Issue  V:  Miscellaneous 

Several  issues  were  raised  by  only  a 
few  commenters.  or  were  peripheral  to 
specific  concerns  of  the  subject  rate 
adjustment.  They  are  addressed  here: 

A.  An  Inequitable  Distribution  of  Costs 

Bridger  Valley  E.A.'s  letter  dated 
September  24  expressed  the  opinion  that 
power  users  are  paying  far  more  than 
their  fair  share  of  costs  for  the  CRSP, 
and  that  the  subject  deserves  some 
scrutiny: 

Power  users  are  repaying  the  total  cost  of 
the  Federal  investment  in  the  Colorado  River 
system  including  irrigation  and  recreation 
*  *  *  A  shift  in  priority  of  purpose  from 
power  generation  to  recreation  may  call  for  a 
shift  of  the  payback  burden  also. 

Many  comments  said  that  groups 
which  have  labeled  themselves 
"environmentalists"  have  succeeded  in 
getting  what  is  perceived  to  be  their 
political  agenda  adopted  by 
Reclamation,  while  power  users  are 
assigned  the  responsibility  to  pay  the 
bills. 

Val  Anderson,  of  Ephraim,  Utah,  gave 
voice  to  much  of  the  concern  in  his  letter 
dated  September  4: 

Why  should  we  fund  all  these  studies? 
Why  can't  our  fine  feathered  environmental 
groups  come  up  with  the  millions  (S)  needed. 
If  it  wasn't  for  the  dam,  all  the  fishing. 
boating,  etc.  would  not  exist. 
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Sec.  8.  (Recreational  and  Hsh  wildlife 
facilities.)  *  *  *  the  Secretary  it  authorized 
and  directed  to  investigate,  plan,  construct 
operate,  and  maintain  '  '  '  [Z]  fadKties  to 
mitigate  losses  of,  and  improve  conditions 
for.  the  propagation  of  fish  and  wildlife. 

Bountiful  City  Light  and  Power's  letter 
dated  September  23  says: 

Because  these  new  flow  restrictions  are  the 
result  of  environmental  mitigation  (fiiih, 
wildlife,  and  recreation),  these  costs  should 
not  be  allocated  to  normal  operation  and 
maintenance  expenses  but  should  be 
allocated  to  nonreimbursable  accounts  under 
section  8  *  *  *  All  costs  incurred  pursuant  to 
this  section  shall  be  nonreimbursable  and 
nonreturnable. 

Bridger  Valley  E.A.'8  letter  dated 
September  24  states: 

The  purpose  for  which  the  flow  restrictions 
are  being  imposed  match  exactly  with  those 
outlined  in  section  8  of  the  Colorado  River 
Storage  Act  which  states  that  all  such  costs 
shall  be  nonreimbursable  *  *  *  These  costs 
should  not  be  recovered  through  electric 
rates,  but  should  be  funded  by  a  direct 
appropriation. 

Response:  This  issue  vyas  raised  and 
answered  in  the  previous  SLCA/IP  rate 
case.  Western  and  Reclamation  are  well 
aware  of  these  continuing  concerns  and 
we  will  jointly  review  the  matter. 

Issue  V:  Miscellaneous 

Several  issues  were  raised  by  only  a 
few  commenters,  or  were  peripheral  to 
specific  concerns  of  the  subject  rate 
adjustment.  They  are  addressed  here: 

A.  An  Inequitable  Distribution  of  Costs 

Bridger  Valley  E.A.'s  letter  dated 
September  24  expressed  the  opinion  that 
power  users  are  paying  far  more  than 
their  fair  share  of  costs  for  the  CRSP, 
and  that  the  subject  deserves  some 
scrutiny: 

Power  users  are  repaying  the  total  cost  of 
the  Federal  investment  in  the  Colorado  River 
system  including  irrigation  and  recreation 
*  *  *  A  shift  in  priority  of  purpose  from 
power  generation  to  recreation  may  call  for  a 
shift  of  the  payback  burden  also. 

Many  comments  said  that  groups 
which  have  labeled  themselves 
"environmentalists"  have  succeeded  in 
getting  what  is  perceived  to  be  their 
political  agenda  adopted  by 
Reclamation,  while  power  users  are 
assigned  the  responsibility  to  pay  the 
bills. 

Val  Anderson,  of  Ephraim.  Utah,  gave 
voice  to  much  of  the  concern  in  his  letter 
dated  September  4: 

Why  should  we  fund  all  these  studies? 
Why  can't  our  fine  feathered  environmental 
groups  come  up  with  the  millions  ($]  needed. 
If  it  wasn't  for  the  dam,  all  the  fishing, 
boating,  etc.  would  not  exist. 


Federal  Regbter  /  Vol.  56.  No.  230  /  Friday.  November  29.  1991  /  Notices 


61013 


The  rate  payers  pay  for  all  the  benefits  and 
our  concerned  environmental  groups  enjoy 
them  at  no  costs  or  obligation. 

Response:  Since  1967,  Reclamation 
has  allocated  the  joint  costs  of  the  CRSP 
based  on  an  established-pattern  method; 
i.e..  based  on  the  generally  consistent 
pattern  resulting  from  allocations  made 
in  1967  and  years  just  prior  thereto. 
Western  has  used  Reclamation's  cost 
allocation  standards  in  determining  the 
joint  costs  to  be  repaid  by  power. 

,  B.  Premature  Implementation  of  Interim 
Operations 

Some  commenters  are  persuaded  that 
Interior  is  putting  interim  operations  in 
place  too  soon,  based  on  faulty  data. 
This  was  addressed  by  Bountiful  City 
Light  and  Power  in  their  letter  dated 
September  23. 1991: 

We  hope  Secretary  Lujan  *  *  *  will 
recognize  that  the  Glen  Canyon  Dam  EIS 
Study  is  not  complete  and.  to  date,  there  is  no 
conclusive  evidence  to  support  the  need  for  a 
radical  change  in  operations  at  Glen  Canyon 
Dam.  More  importantly,  we  see  no 
emergency — the  EIS  is  ongoing  *  *  *  We 
need  the  benefit  of  the  EIS  and  the  thorough 
research  which  is  ongoing  before  we  change 
the  operations  of  Glen  Canyon  Dam. 

Response:  This  comment  is  outside 
the  scope  of  the  present  rate  proceeding. 
However,  the  operation  of  all  of  the 
dams  in  the  SLCA/IP,  including  Glen 
Canyon  Dam,  is  Reclamation's 
responsibility.  Since  Reclamation 
decided  that  it  was  necessary  to 
implement  interim  operations,  Western 
has  included  the  resulting  purchased 
power  expenses  in  the  subject  HRS  to 
avoid  cashflow  problems. 

C.  Negative  Environmental  Impact  of 
Interim  Operations 

Some  commenters  are  concerned  that 
interim  operations,  ostensibly  designed 
to  mitigate  environmental  degradation 
in  the  Colorado  River  below  Glen 
Canyon  Dam,  will  themselves  result  in 
environmental  damage.  Clean, 
renewable,  hydropower  not  produced  at 
Glen  Canyon  Dam  will  have  to  be 
replaced  with  purchased  power,  almost 
all  of  which  will  come  from  air-poUuting 
thermal  resources. 

This  concern  was  voiced  by  Mark 
Zaugg,  of  Bountiful,  Utah,  in  his 
September  6  letter: 

I  urge  you  to  take  into  consideration  the 
environmental  effects  of  having  to  replace  the 
loss  of  the  clean  hydroelectric  power 
generation  with  other  forms  of  power 
generation,  such  as  coal  fired  power  plants, 
or  other  fuel  fired  plants,  and  the  associated 
environmental  damage  being  caused  by  the 
extraction,  processing,  and  burning  of  these 
other  fuels  to  generate  power.  I'm  certain  that 
*  '  '  any  deterioration  of  the  downstream 
environment  *  *  *  is  insignificant  to  the 


overall  damage  that  results  from  other  forms 
of  power  generation. 

Response:  This  comment  is  outside 
the  scope  of  the  present  rate  proceeding. 
However,  the  decision  to  restrict 
releases  from  Glen  Canyon  Dam  was 
made  by  the  Commissioner  of 
Reclamation,  at  the  direction  of  the 
Secretary  of  the  Interior.  Western 
understands  the  concern  of  the 
commenters,  and  will  forward  their 
remarks  to  Reclamation. 

D.  Federal  Power  Is  Becoming  Too 
Expensive 

Some  commenters  are  concerned  that 
Federal  hydropower  is  very  close  to 
losing  its  cost  advantage  over  non- 
Federal  resources. 

This  issue  was  raised  by  Val 
Anderson,  of  Ephraim,  Utah: 

Please  bear  in  mind  that  as  you  continue  to 
jack  the  rates  up  there  will  come  a  time  when 
Federal  power  will  be  unaffordable  *  *  * 
Then  who  will  step  up  to  pay  all  the  costs?  I 
hope  we're  not  foolish  enough  to  think  the 
concerned  environmental  groups  will  pick  up 
the  tab. 

Response:  The  increase  in  purchased 
power  costs  due  to  water-release 
restrictions  at  Glen  Canyon  Dam  is  the 
factor  that  is  driving  the  subject  rate 
action.  In  this  particular  situation, 
Western  has  no  control  over  the  events 
causing  the  interim  rate  increase.  The 
flow  restrictions  and  operating 
constraints  at  Glen  Canyon  Dam  have 
been  imposed  by  Reclamation,  and 
Western  is  charged  by  law  with  the  duty 
to  recover  all  SLCA/IP  operating  costs 
assigned  to  power,  including  those 
related  to  interim  operations. 

Western  addressed  these  concerns 
about  rising  power  costs  in  the 
environmental  assessment  (EA) 
prepared  for  this  rate  action.  The  EA 
determined  that  the  subject  rate 
adjustment  will  allow  the  cost  of  SLCA/ 
IP  firm  power  to  remain  under  that  of 
alternative  sources  of  supply. 

E.  Post-Budgetary  Impact 

Murray  City  Power  expressed  a 
concern  that  the  expedited  rate  increase 
will  cause  problems  to  customers 
because  it  comes  after  they  have 
already  completed  and  approved  their 
budgets  for  FY  1992.  They  have  not  set 
aside  any  money  to  pay  the  increased 
cost  of  SLCA/IP  power.  Murray's  letter 
dated  September  20  stated: 

The  announcement  of  the  single  issue  rate 
adjustment  came  somewhat  as  a  surprise 
•  *  *  after  most  public  power  entities  had 
implemented  their  budgets  for  fiscal  year 
1992.  "The  impact  of  a  22.8-perccnt  increase  in 
billings-from  WAPA  *  *  *  will  be  traumatic, 
especially  in  light  of  the  fact  that  this 
increase  was  not  announced  with  sufficient 


timeframe  to  cover  the  increase  in  current- 
year  budgets. 

Response:  Western  understands  the 
distress  about  the  unfortimate  timing  of 
the  proposed  SLCA/IP  rate  increase. 
The  rate  increase  has  been  modified 
downward  as  much  as  prudent  Tmancial 
management  will  allow.  However,  the 
factors  causing  the  rate  increase;  i.e.,  the 
immediate  implementation  of 
environmentally  related  interim  releases 
at  Glen  Canyon  Dam,  are  beyond  the 
ability  of  Western  to  control,  or  to 
Hnance  without  a  rate  increase. 

F.  Inaccurate  Projections 

Reclamation  implemented  test 
releases  for  interim  operations  on 
August  1, 1991.  ICPAs  letter  dated 
September  13  stated: 

Since  the  new  flow  regime  has  been 
initiated.  Western's  cost  for  replacing  lost 
capacity  under  those  flows  has  been  nil.  This 
is  further  evidence  that  the  actual  rate 
impacts  are  less  than  the  $22.7  million  the 
adjusted  rate  is  designed  to  recover. 

Response:  Western's  estimates  of  the 
cost  of  purchased  power  to  replace  that 
unavailable  because  of  interim 
operations  are  annual  figures.  It  is  true 
that  the  costs  over  the  first  months  of 
the  interim  operations  would  not  equal 
the  total  that  Western  has  projected,  if 
they  were  prorated  over  a  year,  but  it  is 
also  true  that  specific  circumstances 
have  occurred  during  these  first  months 
that  have  held  down  the  cost  of 
purchased  power.  Those  circumstance? 
cannot  be  expected  to  continue.  The 
revenue,  if  not  needed  for  power 
purchases,  would  be  applied  to  reduce 
deferred  interest  payments. 

For  example: 

1.  The  summer  of  1991  was  relatively 
mild  in  Arizona.  Air  conditioner  usage 
was  not  as  high  as  it  could  have  been, 
which  freed  significant  electrical 
resources  for  sale  to  other  users  in  the 
SLCA/IP  marketing  area. 

2.  Arizona  Public  Service  Company'f 
Palo  Verde  nuclear  generating  station 
stayed  on  line  much  of  the  time.  Since 
Palo  Verde  was  serving  its  own  load, 
other  suppliers  who  would  normally 
have  helped  with  that  task  were  free  to 
sell  their  power  elsewhere. 

3.  The  Bonneville  Power 
Administration,  in  Idaho,  Oregon,  and* 
Washington,  had  surplus  power, 
because  of  relatively  high  water 
conditions.  This  meant  that  they  were 
offering  abundant  and  inexpensive 
hydropower  throughout  the  western  U.S. 

4.  Water  releases  from  Glen  Canyon 
Dam  were  relatively  high  in  August  and 
September.  Restricted  releases  earlier  in 
the  year  (partly  due  to  environmentally 
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related  research  flows)  meant  that 
substantial  water  had  to  go  through  the 
dam  by  the  end  of  the  water  year  (on 
September  30)  to  meet  Upper  Basin 
Colorado  River  Compact  water  delivery 
requirements  to  Lower  Basin  states  and 
to  Mexico.  The  extra  water  was  used  to 
generate  power. 

Because  of  a  fortunate  combination  of 
circumstances,  considerably  more 
power  was  available  in  the  SLCA/IP 
marketing  area  during  the  summer  of 
1991  than  had  been  expected.  This  kept 
the  cost  of  purchased  power  to  replace 
that  unavailable  due  to  interim 
operations  at  Glen  Canyon  Dam  at  a 
minimum. 

The  cost  of  replacement  power  stayed 
low  during  the  summer  of  1991  because 
of  transient,  one-time-only  events. 
Western  believes  that  it  would  not  be 
prudent  to  rely  on  those  or  similar 
events  happening  again  in  the  near 
future.  Power  deliveries  must  be  made, 
even  in  the  face  of  adversity.  The  only 
practical  approach  is  to  plan  as  if  the 
adversity  will  occur,  to  assure  that 
contractual  commitments  can  be  met. 
This  means  that  Western  must  assume 
that  power  to  replace  that  unavailable 
at  Glen  Canyon  Dam  will  be  relatively 
scarce,  and  relatively  expensive.  The 
most  logical  way  to  keep  costs  down  is 
to  minimize  the  cost  of  replacement 
power  needed,  through  the  use  of 
exception  criteria.  Western  has  been 
working  energetically  toward  this  end. 
and  will  continue  to  do  so  in  the  future. 

The  estimated  purchased  power  costs 
used  to  arrive  at  the  rate  adjustment 
contained  in  this  rate  order  have  been 
decreased  considerably,  in  recognition 
of  the  exception  criteria  agreement 
effective  on  October  21.  Western 
believes  that  further  modification  of 
projections,  without  changes  in 
exception  criteria  amount  or 
availability,  would  be  unwise. 

G.  "Worst-Case"  Scenario 

Plains  Electric  G&Ts  letter  dated 
September  24  stated  that  the  interim 
rate  increase  is  based  on  the  assumption 
that  the  worst  possible  outcome  of  the 
still-unsettled  issues  will  come  to  pass; 
i.e.: 

The  Western  proposed  single  issue  rate 
increase  takes  into  consideration  a  worst 
case  scenario.  Plains  understands  that 
negotiations  are  ongoing  with  the  other  *  *  * 
operating  agencies  of  the  Glen  Canyon  EIS 
which  will  permit  some  exception  to  the 
operations  at  Glen  Canyon  Dam.  We  would 
urge  Western  to  withhold  any  rate  Tiling  with 
FERC  until  a  Final  decision  is  resolved. 

Response:  It  should  be  imderstood 
that,  while  the  extra  cost  of  purchased 
power  to  replace  that  unavailable  at 
Glen  Canyon  Dam  during  August  and 


September  in  FY  1991  and  all  of  FY  1992 
was  originally  estimated  to  exceed  $22.7 
million,  the  original  interim  rate  increase 
would  have  recovered  only 
approximately  $15.1  million.  The  $22.7 
million  cost,  prorated  over  12  months  in 
FY  1992,  equalled  approximately  $1.89 
million  in  extra  revenue  per  month.  The 
rate  increase  will  become  effective  on 
December  1, 1991.  Revenues  will  begin 
to  arrive  at  Western  in  January  1992. 
This  means  that  the  $1.89  million  in 
additional  revenue  would  have  actually 
been  received  for  only  8  months 
(January  through  September  1992).  The 
additional  revenue  from  the  originally 
requested  rate  increase,  over  8  months, 
equaled  approximately  $15.1  million  in 
actual  revenues.  The  estimated  $7.57 
million  in  extra  purchased  power 
expense  not  covered  by  the  rate 
increase  was  to  be  absorbed  by 
reductions  in  and/or  postponement  of 
planned  FY  1992  expenditures  by 
Western  and  Reclamation. 

With  the  implementation  of  the 
exception  criteria  on  October  21,  the 
estimated  necessary  revenues  have 
been  reduced  to  $11.6  million  in  FY  1992. 
This  equals  $0.97  million  per  month. 
Because  revenues  from  the  rate  increase 
will  only  be  earned  for  8  months,  the 
actual  annual  additional  revenues 
received  are  estimated  to  be  $7.73 
million.  The  $3.87  million  in  costs  not 
covered  by  the  rate  increase  will  still  be 
borne  by  the  reduction  and/or 
postponement  of  planned  FY  1992 
expenditures  by  Western  and 
Reclamation. 

H.  Is  Reclamation  In  Conflict  With 
National  Environmental  Policy  Act  of 
1969  (NEPA)  Requirements? 

One  commenter  raised  the  question  of 
whether  it  is  legally  permissible  imder 
the  NEPA  for  Reclamation  to 
significantly  change  operations  at  Glen 
Canyon  Dam  without  first  preparing  an 
EA  and/or  EIS. 

Bountiful  City  Light  and  Power's  letter 
dated  September  23, 1991.  stated: 

It  is  also  questionable  whether  there  is  a 
major  Federal  action  taken  place  under 
NEPA  if  the  Secretary  of  Interior  implements 
the  interim  flows  without  the  exception 
criteria  being  recommended  by  *  *  * 
Western. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  adjustment 
proceeding.  However,  Reclamation  has 
prepared  an  EA.  which  resulted  in  a 
flnding  of  no  significant  (Environmental) 
Impact  (FONSI). 

I.  Operating  and  Maintenance  Expense 

AMPUA's  letter  dated  September  24 
expressed  concern  about  ongoing  O&M 
costs: 


We  think  Western  should  review  its 
overhead  and  maintenance  expenses.  They 
appear  to  be  too  high  in  the  circumstances. 
Ongoing  efforts  to  help  the  USBR  reduce 
costs  should  be  emphasized. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  proceeding.  The 
subject  of  O&M  expense  will  be 
addressed  in  the  next  SLCA/IP  rate 
action,  which  will  look  at  all  issues 
applicable  through  FY  1996. 

However,  Western's  Salt  Lake  City 
Area  Office  has  ordered  across-the- 
board  cutbacks  in  O&M  expenditures 
through  FY  1992.  Furthermore,  every 
phase  of  planned  construction  which 
can  be  postponed  has  been. 
Reclamation  has  made  a  significant 
reduction  to  its  funding  requests  for  FY 
1992. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321,  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  parts  1500-1508);  and  DOE 
guidelines  published  in  the  Federal 
Register  on  December  15. 1987  (52  FR 
47662-47670),  and  interim  guidance. 
Western  has  prepared  an  EA.  DOE 
approved  a  FONSI  on  November  15, 
1991. 

Copies  of  the  EA  and  FONSI  are 
available  from  Western's  Salt  Lake  City, 
Utah;  Golden,  Colorado;  and 
Washington,  DC,  offices.  The  office 
addresses  are  provided  elsewhere  in 
this  rate  order. 

Executive  Order  12291 

DOE  has  determined  that  this  rate 
action  is  not  a  major  rule  within  the 
meaning  of  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  In  addition, 
Western  is  exempt  from  sections  3.  4. 
and  7  of  that  order,  and  therefore  will 
not  prepare  a  regulatory  impact 
statement. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRS's,  the  EA  and 
FONSI,  comments,  and  other  supporting 
material,  is  available  for  public  review 
in  the  Salt  Lake  City  Area  Office, 
Western  Area  Power  Administration. 
257  East  200  South,  Suite  475,  Salt  Lake 
City,  Utah  84111;  Division  of  Marketing 
and  Rates.  Western  Area  Power 
Administration,  1627  Cole  Boulevard, 
Golden.  Colorado  80401;  and  the  Office 
of  the  Assistant  Administrator  for 
Washington  Liaison,  Western  Area 
Power  Administration,  room  8G061, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
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We  think  Western  should  review  its 
overhead  and  maintenance  expenses.  They 
appear  to  be  too  high  in  the  circumstances. 
Ongoing  efforts  to  help  the  USER  reduce 
costs  should  be  emphasized. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  proceeding.  The 
subject  of  O&M  expense  will  be 
addressed  in  the  next  SLCA/IP  rate 
action,  which  will  look  at  all  issues 
applicable  through  FY  1996. 

However,  Western's  Salt  Lake  City 
Area  Office  has  ordered  across-the- 
board  cutbacks  in  O&M  expenditures 
through  FY  1992.  Furthermore,  every 
phase  of  planned  construction  which 
can  be  postponed  has  been. 
Reclamation  has  made  a  significant 
reduction  to  its  funding  requests  for  FY 
1992. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321,  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  parts  1500-1508);  and  DOE 
guidelines  published  in  the  Federal 
Register  on  December  15, 1987  (52  FR 
47662-47670),  and  interim  guidance. 
Western  has  prepared  an  EA.  DOE 
approved  a  FONSI  on  November  15, 
1991. 

Copies  of  the  EA  and  FONSI  are 
available  from  Western's  Salt  Lake  City, 
Utah;  Golden,  Colorado;  and 
Washington,  DC,  offices.  The  office 
addresses  are  provided  elsewhere  in 
this  rate  order. 

Executive  Order  12291 

DOE  has  determined  that  this  rate 
action  is  not  a  major  rule  within  the 
meaning  of  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  In  addition. 
Western  is  exempt  from  sections  3,  4. 
and  7  of  that  order,  and  therefore  will 
not  prepare  a  regulatory  impact 
statement. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRS's,  the  EA  and 
FONSI,  comments,  and  other  supporting 
material,  is  available  for  public  review 
in  the  Salt  Lake  City  Area  Office, 
Western  Area  Power  Administration, 
257  East  200  South,  Suite  475,  Salt  Lake 
City,  Utah  84111;  Division  of  Marketing 
and  Rates,  Western  Area  Power 
Administration,  1627  Cole  Boulevard, 
Golden.  Colorado  80401;  and  the  Office 
of  the  Assistant  Administrator  for 
Washington  Liaison,  Western  Area 
Power  Administration,  room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 


Submission  to  Federal  Energy 
Regulatory  Commission 

The  rate  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authonty  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
December  1, 1991,  Rate  Schedule  SUP- 
F3.  The  rate  schedule  shall  remain  in 
effect  on  an  interim  basis,  pending  FERC 
confirmation  and  approval  of  it  or  a 
substitute  rate  on  a  final  basis,  through 
September  30, 1992. 

Issued  at  Washington,  DC,  November  20, 
1991. 

|.  Michael  Davis, 

Assistanl  Secretary,  Conservation  and 
Renewable  Energy. 

Effective:  Beginning  December  1, 1991, 
through  September  30. 1992. 

Available:  In  the  area  serviced  by  the 
Salt  Lake  City  Area  Integrated  Projects. 

Applicable:  To  the  wholesale  power 
customers  for  firm  power  service 
supplied  through  one  meter  at  one  point 
of  delivery,  or  as  otherwise  established 
by  contract. 

Character:  Alternating  current,  60 
hertz,  3-phase,  delivered  and  metered  at 
the  voltages  and  points  established  by 
contract 

Monthly  Rate:  Demand  Charge:  $3.44 
per  kilowatt  of  billing  demand. 

Energy  Charge:  8.10  mills  per 
kilowatthour  of  use. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  in      -qted  demand  measured 
during  the  month  up  to,  but  not  in  excess 
of,  the  delivery  obligation  under  the 
power  sales  contract,  or  (2)  the  contract 
rate  of  delivery. 

Adjustwenta 

For  Transformer  Losses:  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  Power  Factor  The  customer  will 
be  required  to  maintain  a  power  factor 
at  all  points  of  measurement  between 
95-percent  lagging  and  95-percent 
leading. 

|FR  Doc  91-286SS  Filed  11-27-01;  8:46  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4035-9] 

Agency  Infonnatlon  CoHection 
ActivitiM  Under  0MB  R«vi«w 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  SoUd  Waste  and  Emergency 
Response 

Title:  Information  Collection  from 
States  in  Accordance  with  the  CERCLA 
Capacity  Assurance  Process,  (EPA  No. 
1343.03).  This  ICR  is  a  reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Abstract:  Section  104(c)(9)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  requires  that  each  State 
assure  that  they  have  adequate  capacity 
to  treat,  store,  or  dispose  of  all 
hazardous  waste  expected  to  be 
generated  within  or  imported  into  the 
State  for  a  twenty-year  period  in  order 
to  be  eligible  for  Superfund  remedial 
funds.  EPA  requires  States  to  provide 
data  and  program  information  biennially 
to  assure  that  they  have  an  adequate 
capacity  to  manage  the  hazardous  waste 
expected  to  be  generated  within  their 
borders. 

The  information  being  collected  for 
this  Capacity  Assurance  Process  (CAP) 
submission  is  substantially  different 
from  that  collected  for  the  last  CAP 
submission  in  1989.  This  submission  is 
limited  in  scope,  requiring  each  State  to 
report  on  progress  to  meet  capacity 
needs  by  providing  a  qualitative 
assessment  and  progress  report  that 
covers:  (1)  The  State's  waste 
minimization  program,  (2)  the  status  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities,  and  (3)  where 
applicable,  information  on  interstate  or 
regional  agreements.  EPA  will  use  the 
information  to  assure  that  the 


respondents  are  in  compliance  with  the 
provisions  of  the  statute. 

Burden  Statement-  The  estimated 
average  public  reporting  burden  for  this 
collection  of  information  is  about  60 
hours  per  State.  This  estimate  includes 
all  aspects  of  the  information  collection 
including  time  for  reviewing 
instructions,  gathering  data,  and 
preparing  and  submitting  the  ^ 

information  to  the  Agency. 

Respondents:  States,  Territories,  and 
the  District  of  Columbia. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Number  of  Responses  Per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.360  hours. 
Frequency  of  Collection:  Biennially. 
Send  conunents  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
Washington.  DC  20460  and  Jonathan 
Gledhill,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725 17th  St.,  NW., 
Washington,  DC  20503. 

Dated:  November  21, 1991. 
Paul  Lapsisy, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-28660  Filed  11-27-81;  8:45  am) 
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Agency  Information  Collection 
Acttvities  Under  OMB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Development  and  Approval 
Guidance  for  Coastal  Nonpoint  Pollution 
Control  Proy^ms  (ICR  #1569.01.) 
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Abstract:  ICR  1569.01  describes  the 
reporting  requirements  associated  with 
the  Program  Development  and  Approval 
Guidance  Document  for  Ck)astal 
Nonpoint  Pollution  Control  Programs. 
This  Guidance  Document,  which  was 
prepared  jointly  by  EPA  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  serves  to 
implement  section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990. 

Section  6217  is  concerned  with  coastal 
pollution  and  is  intended  to  coordinate 
Federal  and  State  coastal  zone 
management  and  water  quality 
programs.  According  to  section  6217,  the 
29  coastal  States  and  Territories  with 
Federally-approved  coastal  management 
programs  must  prepare  Coastal 
Nonpoint  Source  Control  Programs.  EPA 
and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA] 
are  required  to  oversee  the  development 
of  these  programs. 

Thirty  months  after  the  pubUcation  of 
the  final  Guidance  Document,  the  29 
approved  States  and  Territories  must 
submit  summaries  of  their  Coastal 
Nonpoint  Programs  to  EPA 
Headquarters,  which  will  share  them 
with  NOAA. 

As  part  of  these  submissions,  the 
States  and  Territories  must  include  the 
following  information: 
— Management  plans  for  protecting 

coastal  areas. 
— A  listing  of  land  uses  threatening 

coastal  waters. 
— A  listing  of  critical  coastal  areas  near 

threatened  coastal  waters  where 

general  management  plans  are  unable 

to  maintain  water  quality  standards  or 

designated  uses, 
—A  listing  of  additional  management 

measures  necessary  for  the 

maintenance  of  water  quality 

standards  and  designated  uses  in 

these  critical  areas,  and 
— A  proposal  of  a  plan  to  rearrange 

coastal  zone  boundaries  so  that  State 

and  Territorial  agencies  have  suitable 

jurisdiction  to  carry  out  the  additional 

management  measures. 

The  States  and  Territories  must  also 
give  technical  assistance  to  local 
governments  and  the  public  for 
implementing  coastal  management 
measures.  Furthermore,  the  States  and 
Territories  must  identify  opportunities 
for  public  participation  in  coastal 
nonpoint  programs  and  must  set  up  a 
means  of  coordinating  State  and  local 
entity  implementation  of  coastal 
nonpoint  programs. 

EPA  and  NOAA  will  use  the 
submitted  information  to  evaluate  State 
eligibility  for  Federal  grants  under  Clean 


Water  Act  (CWA)  section  319  and 
Coastal  Zone  Management  Act  (CZMA) 
section  306.  The  submitted  information 
will  enable  EPA  and  NOAA  to 
distribute  the  grant  funds  so  as  to  ensure 
comprehensive  and  efTicient  coastal 
water  pollution  control.  The  information 
will  also  permit  the  Agencies  to  see  that 
the  States  and  Territories  provide  for 
suflicient  public  participation  in 
program  development. 

Burden  Statement:  The  average 
burden  imposed  by  the  Development 
and  Approval  Guidance  Document  for 
Coastal  Nonpoint  Pollution  Control 
Programs  is  1,454  hours  per  response. 
This  total  includes  time  for  reviewing 
the  Guidance  Document,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  States  and  Territories 
with  Federally-approved  coastal 
management  programs. 

Estimated  No.  of  Respondents:  29. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,666  hours. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y).  401  M  Street.  SW.. 
Washington,  DC  20460  and  Matt 
Mitchell,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St..  NW.. 
Washington,  DC  20503. 

Dated:  November  21, 1991. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
[FR  Doc.  91-28661  Filed  11-27-91;  8:45  am) 

MLUNQ  COOE  (SaO-CO-M 


IFRL-4036-2] 

Agency  Inforniation  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C) 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  December  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sandy  Farmer  at  EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Capacity  Requirements  for  Land 
Disposed  Wastes  Exhibiting  the  Toxicity 
Characteristics  (ICR  No.  1605).  This  ICR 
requests  approval  for  a  new  collection. 

Abstract:  EPA's  Office  of  solid  Waste 
(OSW)  plans  to  administer  a 
questioimaire  form  to  commercial  and 
noncommercial  hazardous  waste 
facilities  who  currently  dispose  newly 
identified  toxicity  characteristics  (TC) 
wastes  in  land-based  units.  These 
wastes  are  identified  as  those  having 
the  hazardous  waste  codes  D018  through 
D043  in  the  regulations  at  40  CFR  part 
261.  EPA  will  use  the  information 
collected  to  determine  whether  there  is 
available  treatment  capacity  when  it 
proposes  land  disposal  restrictions 
treatment  standards  for  these  wastes 
under  40  CFR  part  268  in  May  1992. 

The  questionnaire  requests 
information  from  facilities  on  the 
volumes  of  TC  wastes  being  disposed  of 
in  land-based  units  (i.e.,  landfills,  land 
treatment  units,  surface  impoundments, 
waste  piles,  and  deepwells)  under  their 
management  and  the  characteristics  of 
the  waste  streams.  Type  of  information 
requested  includes:  (l)  General  facility 
information:  (2)  treatment  and  recovery 
systems  currently  used  or  which 
potentially  could  be  used  to  manage 
newly-identified  organic  TC  wastes;  (3) 
land  disposal  units  used  to  manage 
organic  TC  wastes;  and  (4)  newly- 
identified  organic  TC  waste  streams 
managed  in  on-site  land  disposal  units, 
including  both  waste  streams  generated 
on-site  and  received  from  off-site.  This 
information  will  assist  the  Agency  in 
determining  the  specific  volumes  of  TC 
wastes  currently  being  disposed  and 
assessing  the  demand  for  commercial 
treatment/recovery  systems  due  to  the 
land  disposal  restrictions  of  newly- 
identified  organic  TC  wastes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  15  hours  per 
response  and  includes  all  aspects  of  the 
information  collection  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Land  disposal  facilities 
that  dispose  newly  identified  toxicity 
characteristic  wastes. 
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DATES:  Comments  must  be  submitted  on 
\]      or  before  December  30, 1991. 

^  FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  (202)  280-2740. 
ire 

SUPPLEMENTARY  INFORMATION: 

9n      Office  of  Solid  Waste  and  Emergency 
at      Response 

Title:  Capacity  Requirements  for  Land 
Disposed  Wastes  Exhibiting  the  Toxicity 
Characteristics  (ICR  No.  1605).  This  ICR 
requests  approval  for  a  new  collection. 
Abstract:  EPA's  Office  of  solid  Waste 
(OSW)  plans  to  administer  a 
questionnaire  form  to  commercial  and 
noncommercial  hazardous  waste 
facilities  who  currently  dispose  newly 
identified  toxicity  characteristics  (TC) 
wastes  in  land-based  units.  These 

)n      wastes  are  identified  as  those  having 

the  hazardous  waste  codes  D018  through 
D043  in  the  regulations  at  40  CFR  part 
261.  EPA  will  use  the  information 
collected  to  determine  whether  there  is 
available  treatment  capacity  when  it 
proposes  land  disposal  restrictions 
treatment  standards  for  these  wastes 
under  40  CFR  part  268  in  May  1992. 

"1  The  questionnaire  requests 

information  from  facilities  on  the 
volumes  of  TC  wastes  being  disposed  of 

o:        in  land-based  units  (i.e.,  landfills,  land 
treatment  units,  surface  impoundments, 

'  waste  piles,  and  deepwells)  under  their 

management  and  the  characteristics  of 
the  waste  streams.  Type  of  information 
requested  includes:  (1)  General  facility 
information;  (2)  treatment  and  recovery 
systems  currently  used  or  which 
potentially  could  be  used  to  manage 
newly-identified  organic  TC  wastes;  (3) 
land  disposal  units  used  to  manage 

,         organic  TC  wastes;  and  (4)  newly- 
identified  organic  TC  waste  streams 
managed  in  on-site  land  disposal  units, 
including  both  waste  streams  generated 
on-site  and  received  from  off-site.  This 
information  will  assist  the  Agency  in 
determining  the  specific  volumes  of  TC 
wastes  currently  being  disposed  and 
assessing  the  demand  for  commercial 
treatment/recovery  systems  due  to  the 
land  disposal  restrictions  of  newly- 
identified  organic  TC  wastes. 

Burden  Statement:  The  public 

reporting  burden  for  this  collection  is 
estimated  to  average  15  hours  per 

at       response  and  includes  all  aspects  of  the 

:;r)     information  collection  including  the  time 

I  to      for  reviewing  instructions,  searching 

t  existing  data  sources,  gathering  and 

maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 

fd        of  information. 

t  Respondents:  Land  disposal  facilities 

that  dispose  newly  identified  toxicity 
characteristic  wastes. 


Federal  Register  /  Vol.  56.  No.  230  /  Friday,  November  29.  1991  /  Notices 


61017 


Estimated  Number  of  Respondents: 
90. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,329  hours. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {PM-223Y).  401  M  Street.  SW., 
Washington,  DC  20460  and  Jonathan 
Gledhill,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW.. 
Washington,  DC  20503. 

Dated:  November  21, 1991. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
[FR  Doc  91-28662  Filed  11-27-91;  8:45  am] 
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Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-^073  or  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  November  18, 1991 
Through  November  23, 1991  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  910414,  DRAFT  EIS,  FHW, 
VA.  East  Roanoke  Circumferential 
Corridor  Construction,  connecting  1-81 
northeast  of  Roanoke  to  U.S.  220 
southeast  of  Roanoke,  Funding,  COE 
Section  10  and  404  Permits,  U.S.  CGD 
Permit,  Town  of  Vinton,  Roanoke, 
Botetouri.  Bedford,  and  Franklin 
Counties,  VA,  Due:  January  13, 1992, 
Contact:  James  Tumlin  (804)  771-2371. 

EIS  No.  910415,  FINAL  EIS,  MMS,  1992 
Central  and  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  (OCS)  Oil  and 
Gas  Sales  139  and  141,  Lease  Offering. 
Due:  December  30, 1991.  Contact:  James 
F.  Bennett  (703)  787-1671. 

EIS  No.  910416,  FINAL  EIS.  COE.  GA, 
SC.  Savannah  Harbor  Comprehensive 
Study  and  Harbor  Deepening,  Updated 
and  New  Information,  Implementation. 
Chatham  County.  GA  and  Jasper 
County,  SC.  Due:  December  30. 1991. 
Contact:  David  Crosby  (912)  944-5781. 

EIS  No.  910417.  DRAFT  EIS,  FHW, 
CA,  Benicia-Martinez  Bridge  System 
Project.  Construction/Reconstruction, 
Portions  of  1-660. 1-780  and  1-80 
Corridors.  Funding,  U.S.  CGD  Bridge 
Permit  and  COE  Section  10  and  404 
Permits.  Contra  Costa  and  Solano 


Counties,  CA,  Due:  January  13, 1992. 
Contact:  Leonard  Brown  (916)  551-1307. 

EIS  No.  910418,  SECOND  FINAL 
SUPPLE.  COE,  FL.  Manatee  County 
Shore  Protection  Project.  Beach 
Protection  Extension  and  Groins 
Construction,  Updated  Modifications. 
Manatee  County,  FL.  Due:  December  3a 
1991,  Contact:  Gerald  L.  Atmar  (904) 
791-2815. 

EIS  No.  910419,  DRAFT  EIS.  NPS.  NV. 
Lake  Mead  National  Recreation  Area. 
Lakeshore  Road/NV-166 
Reconstruction.  Funding.  Clark  County. 
NV,  Due:  January  30, 1992,  Contact:  Alan 
O'Neill  (702)  293-8920. 

EIS  No.  910420,  DRAFT  EIS,  USA.  MS, 
Camp  Shelby  Continued  Military 
Training  Activities,  Use  of  National 
Forest  Lands,  Special  Use  Permit, 
Desoto  National  Forest,  Forrest,  George 
and  Perry  Counties,  MS,  Due:  January 
13, 1992,  Contact:  Major  Robert  A.  Lee 
(601)  973-6228. 

EIS  No.  910421,  FINAL  EIS,  USA.  NM, 
White  Sands  Missile  Range  Aerial  Cable 
Test  Capability  Facility,  Construction, 
Integration  and  Development,  Jim  Site  or 
Fairview  Mountain  Site  Selection, 
Socorro,  Lincoln,  Otero,  and  Sierra 
Counties,  NM,  Due:  December  30, 1991. 
Contact:  Humberto  Royo  (505)  678-5867. 

EIS  No.  910422,  DRAFT  EIS.  FHW,  Ca, 
Ca-87/Guadalupe  Parkway  Upgrading, 
between  Julian  Street  and  US  101  in  the 
City  of  San  Jose,  Funding  and  Section 
404  Permit,  Santa  Clara  County,  CA, 
Due:  January  21, 1992,  Contact:  Glenn 
Clinton  (916)  551-1314. 

EIS  No.  910423,  RNAL  EIS,  AFS.  CA, 
Gillibrand  Soledad  Canyon  Mining 
Operations  Management  Plan, 
Implementation,  Angeles  National 
Forest,  Los  Angeles  County.  CA.  Due: 
December  20, 1991,  Contact:  Charles 
McDonald  (818)  574-5257. 

Amended  Notices 

EIS  No.  910377.  DRAFT  EIS,  AFS,  UT, 
North  Slope  Timber  Sale  and  Road 
Construction/Construction, 
Implementation,  Dixie  National  Forest. 
Teasdale  Ranger  District.  Wayne 
County.  UT.  Due:  December  31, 1991, 
Contact:  Marvin  R.  Turner  (801)  425- 
3702. 

Published  FR  11-25-91— Review 
period  extended. 

EIS  No.  910405,  RNAL  EIS.  USN,  MS. 
AL,  EMPRESS  II  (Electromagnetic  Pulse 
Radiation  Environment  Simulator  for 
Ships)  Operation,  Gulf  of  Mexico  and 
Berthing  Site  Selection.  Mobile.  AL; 
Gulfport,  MS  or  Pascagoula.  MS,  Due: 
December  16, 1991.  Contact:  Ltc.  Robert 
Deeme  (703)  802-3333. 

Published  11-15-01— Change  In 
Agency  Contact. 


Dated:  November  25, 1991. 
William  D.  Dickenon, 
Deputy  Director  Office  of  Federal  Activities 
[PR  Doc.  91-28696  Filed  11-27-91:  8:45  am] 
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Environmental  Impact  Statements  and 
Regulations;  AvaHat>imy  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  11, 1991  through 
Novimber  15, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and'Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-COE-E36169-FL  Rating 
EC2,  Central  and  Southern  Florida  Flood 
Control  Project  Restoration  of  the  Upper 
Kissimmee  River  Basin,  through  the 
Headwater  Revitalization  Project  and 
the  Lower  Kissimmee  River  Basin, 
through  the  Level  II  Backfilling  Plan. 
Implementation.  Osceola,  Glades, 
Highlands.  Polk.  Okeechobee  and 
Orange  Counties,  FL 

Summary:  EPA  generally  supports  the 
findings  and  proposed  modification. 
This  restoration  plan  is  a  unique 
integration  of  engineering  and 
environmental  technology  and  is  very 
environmentally  desirable. 

ERP  No.  D-COE-K36102-CA  Rating 
EC2.  Los  Angeles  County  Drainage  Area 
Flood  Control  System  Improvements. 
Implementation.  Los  Angeles  County. 
CA. 

Summary:  EPA  believes  the  draft  ElA 
lacks  information  concerning  potential 
air  emissions  from  project  construction 
operations,  impacts  to  wetlands,  and 
potential  impacts  associated  with 
dredging  and  disposing  of  as  yet 
untested  sediments  from  the  channel. 
The  DEIS  presented  a  good  overview  of 
the  proposal  but  lacked  specificity  in 
many  areas  where  detailed  information 
would  have  been  helpful  in  assessing 
impacts  and  developing  impact 
mitigation  strategies. 

ERP  No.  DS-COE-G39026-AR  Rating 
LO,  Lakes  Greeson.  Ouachita,  and 
DeGray  Operation  and  Maintenance, 
Updated  Information,  Lake  Greeson/ 
Little  Missouri  River  Water  Quality 
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Improvement  and  Fishery 
Enhancements,  Pike  County,  AR. 

Summary:  EPA  feels  that  the  work  to 
be  done  would  be  minor  and  temporary, 
with  the  expected  benefits  exceeding 
any  anticipated  impacts. 

ERP  No.  DS-COE-K34006-CA  Rating 
EC2,  New  San  Clemente  Project,  Dam 
and  Reservoir  Construction,  Monterey 
Peninsula  Water  Supply  Management, 
Updated  Information  and  Additional 
Alternatives,  404  Permit,  Carmel  River, 
Monterey  County.  CA. 

Summary:  EPA  has  environmental 
concerns  regarding  potential  project 
impacts  to  water  quality,  fisheries, 
riparian  habitat  and  air  quality.  The 
project  applicants  have  made 
considerable  effort  to  select  an 
alternative  that  will  promote  the 
restoration  and  preservation  of  natural 
resources  such  as  fisheries.  EPA 
requests  the  project  applicants  work 
closely  with  Federal  and  State  natural 
resource  agencies. 

Final  EISs 

ERP  No.  F-BLM-K61101-AZ,  Safford 
District  Resource  Management  Plan, 
Implementation.  Graham,  Greenlee, 
Cochise,  Pinal  Pima  and  Gila  Counties, 
AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  agency. 

ERP  No.  F-BLM-K67012-CA,  Hayden 
Hill  Open  Pit  Heap  Leach  Gold  and 
Silver  Mine  Project.  Construction  and 
Operation,  Mining  Plan  of  Operations, 
Ancillary  Right-of  Ways  and  Well 
Permits  Approval,  Lassen  County,  CA. 

Summary:  EPA  noted  that  baseline 
water  quality  information  was  not 
included  in  the  FEIS  and  requested  that 
it  be  provided  this  information  when  it 
becomes  available.  EPA  continued  to 
recommend  the  placement  of  vadose 
zone  monitoring  devices  beneath  the 
waste  rock  pile. 

ERP  No!  F-BLM-K70006-CA,  Bishop 
Resource  Area.  Resource  Management 
Plan,  Implementation,  Bakesfield 
District.  Mono  and  Inyo  Counties,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  agency. 

ERP  No.  F-FHW-K40157-CA,  CA-1 
Improvement,  Carmel  River  Bridge  to 
CA-1 /Pacific  Grove  (Route  68) 
Interchange,  Funding  Section  404  Permit, 
Monterey  County,  CA. 

Summary:  EPA  expressed  concerns 
regarding  conformity  under  the  Clean 
Air  Act  and  the  level  of  detail  of  a  site- 
specific  plan  to  compensate  for  the 
unavoidable  loss  of  wetlands  habitat. 
EPA  requested  that  these  issues  be 
addressed  in  the  Record  of  Decision. 


ERP  No.  F-FHW-K40181-CA,  1-880 

Cypress  Replacement,  1-980  Interchange 
to  I-80/I-580/I-880  Cypress  Structure, 
Funding  and  Section  404  Permit,  City  of 
Oakland,  Alameda  County,  CA. 

Summary:  EPA  expressed  concerns 
regarding  the  air  level  analysis  and  the 
conformity  determination.  EPA  will 
work  with  FHWA  to  reduce  the  issues 
before  the  Record  of  Decision  is  issued. 

ERP  No.  F-FHW-L40164-WA, 
Riverside  Parkway/Bothell  Bypass 
Construction.  Funding,  Section  10  and 
404  Permits,  City  of  Bothell,  King 
County,  WA. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-FRC-G03017-00, 
Oklahoma-Arkansas  Natural  Gas 
Pipeline  Project,  Construction, 
Operation  and  Transportation  Section 
10  and  404  Permits,  NPDES  Permit, 
Several  Counties  in  MS.  OK  and  AR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

Dated:  November  25. 1991. 
William  D.  Dickenon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-28697  Filed  11-27-91;  8:45  am) 
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Management  Advisory  Group  to  the 
Assistant  Administrator  for  Water; 
Open  Meeting 

Under  section  (l)(a){2)  of  Public  Law 
92-423.  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Management 
Advisory  Group  (MAG)  to  the  Assistant 
Administrator  for  Water  will  be  held  at 
8:30  p.m.  December  9, 10,  and  11, 1991  at 
the  Maison  Dupuy  Hotel,  1001  Toulouse 
Street,  New  Orleans,  Louisiana. 

The  purpose  of  this  meeting  will  be  to 
seek  the  MAG's  advice  and  comments 
on  issues  pertaining  to  water  quality 
and  water  resource  protection.  The 
agenda  includes  development  of 
recommendations  on  combined  sewer 
overflows  and  environmental  education, 
discussion  of  strategies  to  address 
nonpoint  sources  nation-wide  and 
approaches  to  control  storm  water. 

The  meeting  will  be  open  to  the 
public.  The  MAG  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement.  Any  outside  parties 


interested  in  presenting  an  oral 
statement  should  petition  the  MAG  by 
telephone  at  (202)  382-3881.  The  petition 
should  include  the  topic  of  the  proposed 
statement  and  the  petitioner's  telephone 
number  and  should  be  received  by  the 
MAG  before  December  6, 1991. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  MAG  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  a 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  MAG  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  MAG  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Michelle 
Hiller,  Designated  Federal  Official,  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Assistant  Administrator  for 
Water.  401  M  Street,  SW..  WH-556, 
Washington,  DC  20460,  or  at  (202)  382- 
3881. 

Dated:  November  21. 1991. 
Robert  H.  Wayland  01. 

Acting  Deputy  Assistont  Administrator  for 

Water 

[FR  Doc.  91-28818  Filed  11-27-91;  8:45  am] 
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IFRL-4037-1] 

Science  Advisory  Board;  Ecological 
Monitoring  Sut>committee;  Open 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  of  a  change  in  the  starting 
time  and  location  of  a  public  meeting  of 
the  Science  Advisory  Board  (SAB). 

The  meeting  of  the  Ecological 
Monitoring  Subcommittee  previously 
announced  on  October  21, 1991  (FR 
56(203):52548)  was  scheduled  to  begin  at 
8:30  a.m.  on  December  4, 1991  at  the 
Howard  Johnson  National  Airport  Hotel. 
The  meeting  will  now  begin  at  8  a.m.  on 
December  4, 1991  in  the  EPA 
Administrator's  Conference  Room  on 
the  11th  Floor  of  the  West  Tower  at  EPA 
Headquarters,  401  M  St.,  SW., 
Washington,  DC.  The  location  has  been 
changed  to  allow  some  of  the  scheduled 
presenters  to  participate  through  a 
videoconference.  The  purpose  of  the 
meeting  (to  review  a  plan  for 
assessment  of  monitoring  data)  and  the 
contacts  for  information  are  the  same  as 
those  announced  in  the  earlier  notice. 
The  second  day  of  the  meeting, 
December  5, 1991  will  be  held  at  the 
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interested  in  presenting  an  oral 
statement  should  petition  the  MAG  by 
telephone  at  (202)  382-3881.  The  petition 
should  include  the  topic  of  the  proposed 
statement  and  the  petitioner's  telephone 
number  and  should  be  received  by  the 
MAG  before  December  6, 1991. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  MAG  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  a 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  MAG  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  MAG  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Michelle 
Hiller,  Designated  Federal  Official,  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Assistant  Administrator  for 
Water,  401  M  Street,  SW..  WH-556. 
Washington,  DC  20460,  or  at  (202)  382- 
3881. 

Dated:  November  21, 1991. 
Robert  H.  Wayland  III, 

Acting  Deputy  Assistant  Administrator  for 

Water 

(FR  Doc.  91-28818  Filed  11-27-91;  8:45  am) 
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[FRL-4037-1] 

Science  Advisory  Board;  Ecological 
Monitoring  Subcommittee;  Open 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  of  a  change  in  the  starting 
time  and  location  of  a  public  meeting  of 
the  Science  Advisory  Board  (SAB). 

The  meeting  of  the  Ecological 
Monitoring  Subcommittee  previously 
announced  on  October  21, 1991  (FR 
56(203):52548)  was  scheduled  to  begin  at 
8:30  a.m.  on  December  4, 1991  at  the 
Howard  Johnson  National  Airport  Hotel. 
The  meeting  will  now  begin  at  8  a.m.  on 
December  4, 1991  in  the  EPA 
Administrator's  Conference  Room  on 
the  11th  Floor  of  the  West  Tower  at  EPA 
Headquarters,  401  M  St..  SW., 
Washington,  DC.  The  location  has  been 
changed  to  allow  some  of  the  scheduled 
presenters  to  participate  through  a 
videoconference.  The  purpose  of  the 
meeting  (to  review  a  plan  for 
assessment  of  monitoring  data)  and  the 
contacts  for  information  are  the  same  as 
those  announced  in  the  earlier  notice. 
The  second  day  of  the  meeting, 
December  5, 1991  will  be  held  at  the 
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Howard  Johnson  National  Airport  Hotel 
as  previously  announced. 

Dated:  November  25, 1991. 
Donald  G.  Baraes, 

Director.  Science  Advisory  Board. 

(FR  Doc.  91-28817  Filed  11-27-91;  8:45  am) 

BNJJNO  CODE  6560-SO-M 


(FRL-4036-31 

Gulf  of  Mexico  Program  Policy  Review 
Board;  Meeting 

aqency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Policy 

Review  Board  of  the  Gulf  of  Mexico 

Program. 

summary:  The  Gulf  of  Mexico  Program 
Policy  Review  Board  will  hold  a  meeting 
on  December  12, 1991,  at  the  Royal 
d'Iberville  Hotel,  1980  Beach  Blvd.. 
Biloxi,  MS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Whitson,  Gulf  of  Mexico 
Program  Office,  Building  1103,  John  C. 
Stennis  Space  Center,  Stennis  Space 
Center,  MS  39529-6000,  at  (601)  688- 
3726.  FTS  494-3728. 
SUPPLEMENTARY  INFORMATION:  A 

meeting  of  the  Policy  Review  Board 
(PRB)  of  the  Gulf  of  Mexico  Program  will 
be  held  on  December  12, 1991,  at  the 
Royal  d'Iberville  hotel  in  Biloxi,  MS 
starting  at  8:30  a.m.  and  ending  at  2:30 
p.m.  Agenda  items  will  include  reports 
to  the  Committee  on  1992  Year  of  the 
Gulf  planning,  future  PRB  meeting 
schedules,  PRB  organizational  structure, 
subcommittee  reappointments.  Citizen 
Advisory  Committee  resolutions  and 
current  Action  Plans  status.  The  meeting 
is  open  to  the  public. 

Patrick  M.  Tobin, 

Deputy  Regional  Administrator. 

[FR  Doc.  91-28665  Filed  11-27-91;  8:45  am] 

MUJNQ  CODE  6S<0-6IHi 

(OPTS-62110;  FBL-4001-9] 

Accredited  Training  Programs  Under 
The  Ast>e8tos  Hazard  Emergency 
Response  Act  (AHERA);  National 
Directory  of  AHERA  Accredited 
Courses  (NDAAC) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  Effective  November  29, 1991. 
the  EPA  is  announcing  the  availability 
of  its  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC).  This 
publication,  updated  quarterly,  provides 
information  to  the  public  about  training 


providers  and  courses  approved  for 
accreditation  purposes  pursuant  to  the 
Asbestos  Hazard  Emergency  Response 
Act  (AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  it  replaces  the  listing  which 
had  formerly  been  published  quarterly 
by  EPA  in  the  Federal  Register.  The  new 
national  directory,  as  well  as  a  variety 
of  special  reports,  may  be  ordered 
through  the  NDAAC  Clearinghouse. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
NDAAC  Clearinghouse,  c/o  ATUS 
Federal  Services,  6011  Executive  Blvd.. 
Rockville,  MD  20852.  Telephone:  (301) 
984-1929. 
FOR  FURTHER  INFORMATION  CONTACT 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-543B,  401  M  St..  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA.  contractors  who  inspect  or 
prepare  management  plans,  or  design  or 
conduct  response  actions  with  respect  to 
friable  asbestos-containing  materials  in 
schools,  are  required  to  obtain 
accreditation  by  completing  prescribed 
training  requirements.  EPA  therefore 
maintains  a  current  national  listing  of 
AHERA  accredited  courses  and 
approved  training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  State 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously,  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
published  on  August  30, 1991  (56  FR 
43064).  EPA  recognized  the  need  to 
continue  publication  of  this  document 
even  though  the  legislative  mandate  had 
expired.  The  NDAAC  hilfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA's  cost  and 
improves  the  service's  capabilities. 

Dated:  November  21, 1991. 
Joseph  S.  Carra, 
Acting  Director,  Office  of  Toxic  Substances. 

(FR  Doc  91-28487  Filed  11-27-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated 

Proceeding 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  dty  and 
Sute 

FileNa 

nnckat 
No. 

A.  FfW*  K.  Spain; 

BPH-000119MN 

91-309 

TflnMcula.Ca. 

B.  Tenwcuia  Valley 

BPH-000122ML 

fl«IIMllllM«lii,li 

Droeocssang; 

Temecula,Ca. 

C.  Los  Amigo*  MeciMi. 

BPH-900122MM 

AUmHad 

Temecule,  Ca. 

0.  Kimlar 

BPH-900122MN 

Bioadcasbng,  inc.; 

Temecula.Ca. 

E.  ArtMbc  AIniMve 

BPH-e00122MP 

Broadcasters; 

Temecula.  Ca. 

F  TheAnnGie 

BPH-M0122MU 

Corporatiorv  • 

TamaaMiCa. 

G.  Laura  WMnaon 

BPH-g00122MY 

Ca. 

H.  Avid 

BPH-800122NF 

Communications, 

Inc.;  Temecula.  Ca. 

1.  Natalie  Lederer 

BPK-900122NN 

Ca. 

J.  Temecula 

BPH-900122NS 

Communications,  a 

CalHomia  Umted 

K.  NewTo<»n 

8PH-900122NR 

Communications. 

(DisrTMsed 

inc.:  Temecula.  Ca. 

L  MCI  Broadcasting, 

BPH-900122MO 

Limited  Partnership; 

(DUmiaeed 

Temecula,  Ca. 

Herein) 

M.AIexai 

BPH-900122NQ 

Corporation: 

(Dismissed 

Temecula,  Ca. 

Herein) 

N.  Temecula 

BPH-900122NM 

Broadcasters,  Inc.; 

(OanMsed 

Temecula.  Ca. 

Herein) 

0.  VaHey  View 

BPH-900122NW 

BroedcaMing 

(Dismissed 

Corporation: 

Herein) 

Temecula.  Ca 

P.  B&M 

BPH-900122NY 

Broadcasting,  Inc.; 

(Dismissed 

Temecula,  Ca 

Herein) 

Q.  FM  Data 

BPH-900122MS 

Broadcasting,  Inc.; 

Temecda.Ca. 

R.  Temecula 

BPH-900119MM 

Broadcastir^ 

(Dlsmined 

Company; 

Herein) 

Temecula.  Ca. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
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standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Environmental:  A.  B.  C.  D.  P.  G.  H.  I.  J 

2.  Air  Hazard:  F 

3.  Comparative:  A-| 

4.  Ultimate:  A-I 

3.  If  there  is  any  non-standardized 
issue(s}  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docl(ets  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center. 
1114  2l8t  Street.  NW.  Washington.  DC 
20036  (Telephone  No.  (202)  452-1422). 
W.  fan  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
(FR  Doc.  91-28706  Filed  11-27-01: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Advisory  Committee  for  ttte  National 
Urban  Search  and  Rescue  System; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L  92-463)  (5  U.S.C  app  1  eL  seq.], 
announcement  is  made  of  the  following 
.  committee  meeting. 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  System. 

Dates  of  Meeting:  December  13-14, 1991. 

Place:  Fair  Oaks  Holiday  Inn.  (Next  to  the 
Fair  Oaks  Mall.  Route  50  and  1-66).  11787  Lee 
Jackson  Highway,  Fairfax.  Virginia  22033. 
Time: 

December  13 — 8:30  a.m.  to  5  p.m. 

December  14 — 8:30  a.m.  to  noon 

Proposed  Agenda:  The  Advisory 
Committee  will:  (1)  Discuss  the  Technical 
Review  Panel  determinations  on  the  Urban 
Search  and  Rescue  Task  Force  applications 
and  the  selection  of  Task  Forces  receiving 
FEMA  grant  awards;  (2)  review  the 
Operations  Systems  Description;  (3)  review 
and  accept  six  standard  operating  protocols 
for  inclusion  in  the  National  Urban  Search 
and  Rescue  System  Description  Manual;  (4) 
review  the  progress  of  the  Training  Sub- 
Committee;  (5)  receive  a  brieflng  on 
Operating  facilities  as  they  relate  to  Federal 
response  to  disasters;  (6)  discussion  of  FEMA 
Response  exercises:  (7)  receive  briefings  by 


FEMA's  Office  of  General  Counsel  and  Office 
of  Personnel  to  orient  the  new  Advisory 
Committee  members:  and  (6)  rsvlew  other 
Uri>an  Search  and  Rescue-related  activities. 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact 
Mrs.  Kimberly  S.  Caulfield  Vasconez, 
FEMA.  Operations  Manning  and 
Response  Branch,  202-646-4335. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  Operations  Planning 
and  Response  Branch  (SL-OE-FR-OP). 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  room  609. 
Washington.  DC  20472.  Copies  of  the 
minutes  will  be  available  upon  request 
30  days  after  the  final  day  of  the 
meeting. 

Dated:  November  26, 1901. 
Wallaoe  E  Slkkney. 

Director.  Federal  Emergency  Management 
Agency. 

[FR  Doc.  91-28780  Filed  11-27-91;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreen)ent(s)  Filed;  Cokimbiis  Une, 
etaL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  203-011334-002. 

Title:  Columbus/Alianca  Agreement 

Parties:  Hamburg-Sudamerikanlsche 
Dampfschiffahrts-Gesellschaft  Eggert  & 
Amsinck.  Columbus  Line;  Empresa  de 
Navegacao  Alianca  S/A. 

Synopsis:  The  proposed  amendment 
restates  the  Agreement  to  incorporate 
previous  changes. 

Dated:  November  22. 1991. 


By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking, 
Secretary. 

[FR  Doc.  91-28579  Filed  11-27-91;  8:45  ami 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Coundi; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  a  notice  is  hereby  given 
of  the  following  committee  meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  10  aja 

Date:  December  11. 1991. 

Place:  5th  Roor,  Conference  Room.  805 
Fifteenth  Street  NW..  Washington.  DC 

Status:  Open. 

Matters  to  be  Considered:  Approval  of  the 
minutes  of  the  June  19. 1991.  meeting;  report 
of  the  Executive  Director  on  the  status  of  the 
Thrift  Savings  Plan:  May  15-)uly  31  Open 
Season  results;  September  1991  Thrift 
Savings  Plan  demographics  report  and  new 
business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council  For  further  information 
contact  John  J.  O'Meara.  Committee 
Management  Officer,  on  (202)  523-6367. 

Dated:  November  22, 1991. 
Frands  X.  Cavanaugh. 

Executive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  91-28585  Filed  11-27-91: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Call  for  Papers  and  Meetings  on 
Innovative  State  Child  Welfare 
Demonstrations  and  the  Evaluation  of 
These  Programs 

AGENCY  HOUMNG  THE  MEETtNO: 

Administration  on  Children.  Youth,  and 

Families,  ACF. 

TIMES  AND  DATES:  9  a.m.-5  p.m.. 

February  5. 1992.  9  a.m.-5  p.m..  February 

6, 1992. 

place:  Caoitol  Holiday  Inn,  550  C  Street 

SW.  Washington.  DC,  20024. 

STATUS:  The  meeting  is  closed  to  public 

observation.  Members  of  the  public  may 

submit  papers  on  three  different  topics: 

(1)  "Demonstration  and  Evaluation  of 

State  Family  Preservation  Efforts".  (2) 


\ 
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By  Order  of  the  Federal  Maritime 
CommiMion. 
|oseph  C.  Polking. 
Secretary. 
|FR  Doc.  91-28579  Filed  11-27-91: 8:45  un| 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  a  notice  is  hereby  given 
of  the  following  committee  meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  10  >  jn. 

Date:  December  11. 1991. 

Place:  5th  Floor,  Conference  Room.  80S 
Fifteenth  Street  NW..  Washington,  DC 

Status:  Open. 

Matters  to  be  Considered:  Approval  of  the 
minutes  of  the  June  19, 1991,  meeting;  report 
of  the  Executive  Director  on  the  status  of  the 
Thrift  Savings  Plan;  May  15-Iuly  31  Open 
Season  results;  September  1991  Thrift 
Savings  Plan  demographics  report:  and  new 
business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Ck>unciL  For  further  information 
contact  John  J.  O'Meara.  Committee 
Management  Officer,  on  (202)  523-6367. 

Dated:  November  22, 1991. 
Frands  X.  Cavanaugh, 

Executive  Director.  Federal  Retirement  Thrift 

Investment  Board. 

(PR  Doc.  91-28585  Filed  11-27-91: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Call  for  Papers  and  Meetings  on 
Innovative  State  Child  Welfare 
Demonstrations  and  the  Evaluation  of 
These  Programs 

AGENCY  HOLOINO  THE  MEETINQ: 

Administration  on  Children,  Youth,  and 

Families.  ACF. 

TIMES  AND  DATES:  9  a.m.-5  p.m.. 

February  5, 1992.  9  a.m.-5  p.m..  February 

6. 1992. 

place:  Caoitol  Holiday  Inn.  550  C  Street, 

SW.  Washington.  DC,  20024. 

STATUS:  The  meeting  is  closed  to  public 

observation.  Members  of  the  public  may 

submit  papers  on  three  different  topics: 

(1)  "Demonstration  and  Evaluation  of 

State  Family  Preservation  Efforts".  (2) 


"Demonstration  and  Evaluation  of  State 
Family  Reunification  Efforts"  and  (3) 
"Demonstration  and  Evaluation  of  State 
Termination  of  Parental  Rights  Efforts." 
Papers  are  due  on  the  15th  of  January. 
The  papers  will  be  reviewed  by  a  panel 
and  final  selections  will  be  made  by  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families.  The  top 
five  applicants  will  be  invited  to 
participate  in  the  meeting.  Travel 
expenses  and  honoraria  will  be  paid. 

MATTERS  TO  BE  CONSIDERED:  At  this 
meeting  the  Administration  on  Children, 
Youth  and  Families  will  lead  a 
discussion  to  explore  new  and 
innovative  interventions  and  evaluation 
designs  on  the  topics  listed  above, 
which  could  be  used  to  improve  and 
evaluate  State  Child  Welfare  Services 
Systems.  The  meeting  will  focus  on  the 
content  of  the  five  papers  selected  from 
those  submitted.  These  papers  will 
cover  proposed  demonstrations  and 
their  companion  evaluation  plans  for 
three  topics:  (1)  "State  Family 
Preservation  Efforts",  (2)  "State  Family 
Reunification  Efforts"  and  (3)  "State 
Termination  of  Parental  Rights  Efforts." 
Participants  whose  papers  are  selected 
will  present  their  papers,  and  participate 
in  open-ended  discussions  with  a  review 
board  of  Federal  experts  in  the  field  of 
Child  Welfare.  Each  paper  should  be  in 
the  form  of  a  synopsis  and  should  be 
typed  double-spaced  on  a  single-side  of 
an  8Vi'  X  11'  plain  white  paper  with  1" 
margins  on  all  sides.  The  length  of  the 
application  syirapsis  should  not  exceed 
10  pages.  Application  synopses  will  be 
reviewed  by  a  panel  of  at  least  three 
reviewers,  primarily  experts  within  the 
Federal  Government,  using  the  three 
criteria  outlined  below. 

1.  Approach  to  the  Demonstration  (40 
points) 

The  extent  to  which  the  application 
outlines  an  original  and  practical  plan 
for  the  subject  area  selected:  provides 
supporting  documentation;  identifies  the 
potential  barriers  to  the  proposed 
innovation,  giving  acceptable  reasons 
for  taking  this  approach  as  opposed  to 
others;  and  discusses  a  reasonable 
schedule  of  accomplishments  and 
targets  for  the  reforms. 

2.  Approach  to  the  Evaluation  (40 
points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable 
evaluation  plan  for  the  subject  area 
selected;  identifies  the  kinds  of  data  to 
be  collected  and  maintained;  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  of  any  proposed 
reforms. 


3.  Staff  Background  and  Organization's 
Experience  (20  points) 

The  extent  to  which  the  application 
describes  the  background  of  the 
principal  investigator  and  key  staff 
(including  name,  address,  training, 
educational  background  and  other 
relevant  experience)  and  the  relevance 
and  adequacy  of  their  experience  and 
the  experience  of  their  organization  in 
conducting  large  scale  evaluation 
efforts. 

Once  selected,  the  five  presenters  will 
be  expected  to  develop  their  topic  more 
fully  (30  pages)  for  presentation  at  the 
meeting.  The  experts  that  will  comprise 
the  review  board  will  give  significant 
comment  and  guidance  to  the 
presenters.  The  Administration  on 
Children,  Youth  and  Families  plans  to 
use  the  documents  prepared  for  this 
meeting,  along  with  the  comments  of  the 
review  panel,  to  prepare  an  issuance  to 
stimulate  States  to  submit  innovative 
approaches  to  conduct  demonstrations 
to  improve  their  Child  Welfare  Systems. 

It  should  be  noted  that  this  call  for 
papers  is  not  a  solicitation  for  a  grant 
and  no  monies  will  be  awarded  to  any 
applicant  resulting  from  this 
announcement.  However,  presenters 
selected  for  this  meeting  may  be  at  a 
competitive  advantage,  due  to  the 
review  panel  comments  and  guidance 
received,  when  organizations  are 
selected  to  evaluate  State  Child  Welfare 
Systems.  i 

CONTACT  PERSON  FOR  MORE 
information:  Mrs.  Margaret  Baker, 
Commissioner's  Office,  Administration 
on  Children,  Youth  and  Families,  330  C 
Street.  SW,  room  2026.  Switzer  Building. 
Washington.  DC  20201.  (202)  245-0347. 
Dated:  November  15, 1991. 

Wade  F.  Horn,  PhJ).. 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

(PR  Doc.  91-28551  Filed  11-27-91;  8:45  am] 
SILLING  CODE  4130-01-11 


Food  and  Drug  Administration  | 

Ivermectin  ln)ection  In  Foxes; 
Availability  of  Data 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  target  animal  safety  and 
effectiveness  data  to  be  used  in  support 
of  a  new  animal  drug  application 
(NADA)  or  supplemental  NADA  for  the 
use  of  ivermectin  injection  in  foxes.  The 
data,  contained  in  Public  Master  File 


(PMF)  5307.  were  compiled  under 
Interregional  Research  Project  No.  4  (IR- 
4),  a  national  agricultural  program  for 
obtaining  clearances  for  use  of 
agricultural  products  for  minor  special 
uses. 

ADDRESSES:  Submit  NADA"s  or 
supplemental  NADA's  to  the  Document 
Control  Unit  (HFV-199).  Center  for 
Veterinary  Medicine.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockvilie.  MD  20857.  301-295-8659. 

SUPPLEMENTARY  INFORMATION: 

Ivermectin  injection  for  use  in  fox?s  is  a 
new  animal  drug  under  section  201  (w)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(w)).  As  a 
new  animal  drug,  ivermectin  is  subject 
to  section  512  of  the  act  (21  U.S.C.  360(b) 
requiring  that  its  use  in  foxes  be  the 
subject  of  an  approved  NADA  or 
supplemental  NADA.  Foxes  are  a  minor 
species  under  21  CFR  514.1(d).  The  IR-4 
Project,  Northcentral  Region.  Michigan 
State  University.  East  Lansing.  MI  48824. 
has  provided  data  and  information 
demonstrating  safety  and  effectiveness 
infanch-raised  foxes  for  subcutaneous 
use  of  ivermectin  injection  for  the 
control  of  ear  mites  [Otodectes  cynotis). 

The  data  and  information  are 
contained  in  PMF  5307.  Sponsors  of 
NADA's  or  supplemental  NADA's  may, 
without  further  authorization,  reference 
the  PMF  to  support  approval  under  21 
CFR  514.1(d).  An  NADA  or 
supplemental  NADA  must  include,  in 
addition  to  a  reference  to  the  PMF. 
animal  drug  labeling  and  other 
information  needed  for  approval,  such 
as  manufacturing  methods,  facilities  and 
controls,  and  information  addressing  the 
potential  environmental  impacts     - 
(including  occupational)  of  the 
manufacturing  process.  Persons  desiring 
more  information  concerning  the  PMF  or 
requirements  for  approval  of  an  NADA 
may  contact  Naba  K.  Das  (address 
above). 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  S  514.11{e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  in  this  PMF  submitted  to 
support  approval  of  this  application  may 
be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  room  1-23, 12420 
Parklawn  Dr..  Rockvilie.  MD  20857, 
between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 
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Dated:  October  21. 199t. 
Garald  B.  Guett. 

Director.  Center  for  Vetcn'riary  Medicine. 
|FR  Doc.  91-28607  Filed  11-27-91;  8:45  am| 

BUJJNG  CODE  4KO-01-4I 


|Dock«tNa91F-04131 

Eastman  Chemical  Co.;  Fiflng  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Eastman  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1-hexene  as  a  monomer 
for  polymer  resins  used  as  adhesives  for 
articles  or  components  of  articles  that 
contact  food. 
FOR  FURTHER  INFORMATION  CONTACT 

Mitchell  Cheeseman.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (section  409(b)(5)  (21  U.S.C. 
348(b)(5))).  notice  is  given  that  a  petition 
(FAP 1B4292)  has  been  filed  by  Eastman 
Chemical  Co..  P.O.  Box  511.  Kingsport. 
TN  37662.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
(  175.105  Adhesives  (21  CFR  175.105)  to 
provide  for  the  safe  use  of  1-hexene  as  a 
monomer  for  ^lymer  resins  used  as 
adhesives  for  articles  or  components  of 
articles  that  contact  food. 
\  The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Hnding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  IB.  1991. 
Douglas  L  Archer, 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc.  91-28805  Filed  11-27-91;  8:45  amj 

BNJJNQ  CODE  41M-eMI 

IDodwt  No.  SIF-MZS) 

ICI  America*,  lr>c;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
HHS. 


ACTKNC  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  ICI  Americas.  Inc..  has  Tiled  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  A^.A^-bi8(2- 
hydroxyethyl)alkyI(C>3 — Cisjamine  as 
an  antistatic  agent  in  the  manufacture  of 
olefin  polymer  articles  intended  to 
contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.,  SW., 
Washington.  DC  20204,  202-472-569a 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
2B4297)  has  been  filed  by  ICI  Americas, 
Inc..  Concord  Pike  and  Murphy  Rd.. 
Wilmington.  DE  19897.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.3^30  Antistatic  and/ 
or  antifogging  agents  in  food-packaging 
materials  (21  CFR  178.3130)  to  provide 
for  the  safe  use  of  7V,7V-bi8(2- 
hydroxyethyl)alkyl(Ci»— Cislamine  as 
an  antistatic  agent  in  the  manufacture  of 
olefin  polymer  articles  intended  to 
contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated  November  IB,  1991. 
Dougiaa  L.  Archer, 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  91-28802  Filed  11-27-91;  8:45  am] 
■HiJNQ  COOC  41«0-0t-ll 


IDocket  No.  nF-0424] 

Stierex  Cttemical  Co^  Inc^  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Dnig  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sherex  Chemical  Co..  Inc..  has  filed 
a  petition  proposing  that  the  food 
additive  regtilations  be  amended  to 
provide  for  the  safe  use  of  imidazolium 
compounds.  Z-(Cit  and  Cit  unsaturated 
alkyl)-l-(2-Ci«  and  di  unsaturated 


amido)  ethylJ-4.  5-dihydro-l-methyl, 
methyl  sulfates  as  a  wet  strength  agent 
in  paper  products  intended  to  contact 
food. 

FOR  FURTHER  INFORMATION  CONTACT 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St.,  SW.. 
Washington.  DC  20204.  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (section  409(b)(5)  (21  U.S.C. 
348(b)(5))).  notice  is  given  that  a  petition 
(FAP  1B4282)  has  been  filed  by  Serex 
Chemical  Co..  Inc.,  P.O.  Box  6464, 
Dublin.  OH  43017.  The  petition  proposes 
to  amend  the  food  additive  regulations 
to  provide  for  the  safe  use  of 
imidazolium  compounds.  2-(Ci7  and  Cn 
unsaturated  alkyl)-l-[2-Cis  and  Cis 
unsaturated  amido)  ethyl]-4,  5-dihydro- 
l-methyl.  methyl  sulfates  as  a  wet 
strength  agent  in  paper  products 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the- 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  IB,  1991. 
Douglas  L.  Archer, 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc  91-28606  Filed  11-27-91;  8:45  am| 

■UMO  COOC  41«»41-M 


IDocket  No.  91N-0428] 

Draft  of  "Points  To  Consider  In  Human 
Somatic  Cell  Tfierapy  and  Gene 
Therapy;"  Availibllity 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  points  to  consider 
(PTC)  document  entitled  "Points  to 
Consider  in  Human  Somatic  Cell 
Therapy  and  Gene  Therapy."  The  draft 
PTC  document  is  intended  for         " 
manufacturers,  sponsors,  and 
investigators  of  human  somatic  cell 
therapy  and  gene  therapy  products.  The 
draft  PTC  document  discusses  topics 
that  should  be  considered  in  the 
development  of  such  products. 
dates:  Submit  written  comments  on  the 
draft  PTC  by  January  28. 1992. 


tiber  29,  1991  /  Notices 


amido)  ethylJ-4,  5-dihydro-l-methyl, 
methyl  sulfates  as  a  wet  strength  agent 
in  paper  products  intended  to  contact 
food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St..  SW.. 
Washington.  DC  20204.  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (section  409{b)i5)  (21  U.S.C. 
348(b)(5])).  notice  is  given  that  a  petition 
(FAP 1B4282)  has  been  filed  by  Serex 
Chemical  Co..  Inc..  P.O.  Box  6464. 
Dublin.  OH  43017.  The  petition  proposes 
to  amend  the  food  additive  regulations 
to  provide  for  the  safe  use  of 
imidazolium  compounds.  2-(Ci7  and  Cit 
unsaturated  alkyl]-l-[2-Ci(  and  Ci« 
unsaturated  amido)  ethyl]-4.  5-dihydro- 
l-methyl.  methyl  sulfates  as  a  wet 
strength  agent  in  paper  products 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
flnding  of  no  significant  impact  and  the 
evidence  supporting  that  flnding  will  be 
published  with  the  regulation  in  the- 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  18. 1991. 
Douglas  L.  Atcfaar, 

Deputy  Director  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doa  91-28606  Filed  11-27-91:  8:45  am] 

MJJNO  COM  41«Hlt-M 


[Docket  No.  91N-0428] 

Draft  of  "Points  To  Consider  In  Human 
Somatic  Call  Tftarapy  and  G«na 
Tharapy;"  AvailibiUty 

AOENCV:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  points  to  consider 
(PTC)  document  entitled  "Points  to 
Consider  in  Human  Somatic  Cell 
Therapy  and  Gene  Therapy."  The  draft 
PTC  document  is  intended  for 
manufacturers,  sponsors,  and 
investigators  of  human  somatic  cell 
therapy  and  gene  therapy  products.  The 
draft  PTC  document  discusses  topics 
that  should  be  considered  in  the 
development  of  such  products. 
DATES:  Submit  written  comments  on  the 
draft  PTC  by  January  28. 1992. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  PTC  to  the 
Congressional,  Consumer,  and 
International  Affairs  Branch  {HFB-142), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
except  that  written  requests  delivered 
by  carriers  other  than  the  US.  Postal 
Service  should  be  submitted  to  the 
Congressional,  Consumer,  and 
International  Affairs  Branch  (HFB-142. 
Food  and  Drug  Administration,  suite 
109,  Metro  Park  North  3,  7564  Standish 
PI.,  Rockville,  MD  20855.  Send  two  self- 
addressed,  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
PTC  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  room  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Copies  of  the  draft  PTC 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ann  Reed  Gaines,  Center  for  Biologies 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892. 
301-295-8168. 

SUPPLEMENTARY  INFORMATION:  Human 
somatic  cell  therapy  is  the 
administration  of  autologous,  allogeneic, 
or  xenogeneic  living  cells  that  have  been 
propagated,  expanded,  selected, 
pharmacologically  treated,  or  otherwise 
biologically  altered.  The  cells  are 
processed  or  modified  ex  vivo;  however, 
the  therapeutic,  diagnostic  or 
preventive  effect  of  somatic  cell  therapy 
products  is  exerted  in  vivo.  Examples  of 
human  somatic  cell  therapy  products 
currently  under  investigation  include 
lymphokine-activated  killer  cells,  used 
to  destroy  tiunor  tissue  in  the  treatment 
of  cancer,  and  encapsulated  pancreatic 
islet  cells,  used  to  supply  insulin  in  the 
treatment  of  diabetes. 

Human  gene  therapy  involves  the 
modiflcation  of  the  genetic  material  of 
living  cells.  Cells  may  be  modified  either 
ex  vivo  or  in  vivo;  however,  the 
therapeutic  or  prophylactic  effect  of 
human  gene  therapy  products  is  exerted 
in  vivo.  An  example  of  a  himian  gene 
therapy  product  currently  under 
investigation  is  a  product  for  the 
treatment  of  adenosine  deaminase 
(ADA)  deficiency,  in  which  the  ADA 
enzyme,  necessary  for  the  normal 
functioning  of  the  immime  system,  is 
lacking.  The  gene  therapy  product  being 
investigated  consists  of  cells  that  have 


been  genetically  modified  to  produce 
ADA. 

FDA  has  determined  that  current 
issues  to  be  considered  in  the 
development  of  human  somatic  cell 
therapy  or  gene  therapy  products  should 
be  summarized  and  made  available  to 
manufacturers,  investigators,  and 
sponsors.  FDA  is  thus  announcing  the 
availability  of  a  draft  entitled  "Points  to 
Consider  in  Human  Somatic  Cell 
Therapy  and  Gene  Therapy."  The  draft 
PTC  was  prepared  by  the  Center  for 
Biologies  Evaluation  and  Research, 
FDA,  and  is  dated  August  1991.  The 
draft  PTC  is  intended  to  facilitate 
development  of  human  somatic  eel! 
therapy  and  Bene  therapy  products  by 
providing  guidance  on  various 
biological,  clinical,  and  manufacturing 
topics  specific  to  these  products.  Among 
the  topics  discussed  in  the  draft  PTC  are 
characterization  of  cell  populations, 
preclinical  safety  testing,  lot-to-lot 
manufacturing  control  testing,  and 
clinical  trial  considerations. 

As  with  other  PTC  documents,  FDA 
does  not  intend  this  draft  PTC  document 
to  be  all-inclusive  and  cautions  that  not 
all  information  may  be  applicable  to  all 
situations.  The  draft  PTC  document  is 
intended  to  provide  information  and 
does  not  set  forth  requirements.  The 
methods  and  procedures  cited  in  the 
draft  PTC  document  are  suggestions; 
FDA  anticipates  that  manufacturers, 
investigators,  and  sponsors  may  develop 
alternative  methods  and  procedures. 
FDA  further  anticipates  revising  the 
draft  PTC  periodically,  in  response  to 
comments  received  or  to  reflect 
advancements  in  somatic  cell  and  gene 
therapies  and  products.  Comments  on 
this  draft  will  be  on  file  in  the  Dockets 
Management  Branch  under  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document. 

Dated:  Novemtjer  22. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  91-28804  Filed  11-27-91:  8:45  am) 
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Health  Care  Rnancing  Administration 

(BPO-95-GNC] 

K/ledicare  Program;  Standard  Ciahn 
Forms  for  Part  B  Claims  Completed 
and  Submitted  by  Physicians, 
Suppliers  and  Other  Persons 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  General  notice  with  comment 
period. 


SUMMARY:  This  notice  announces  that 
effective  April  1. 1992,  Medicare  carriers 
will  no  longer  accept  nonstandara 
claims.  These  are  claims  accompanied 
by  attachments,  in  lieu  of  the  biller 
entering  required  information  in 
designated  blocks  of  prescribed  claims 
forms.  This  change  is  intended  to 
eliminate  costly  and  inefficient  claims 
processing  practices  for  Medicare 
carriers. 

DATES:  The  provisions  of  this  notice  are 
effective  for  claims  submitted  on  or  after 
April  1. 1992. 

COMMENT  PERIOD:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  pm.  on  January  28, 
1992. 

ADDRESS:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  Attention:  BPO- 
95-GNC,  P.O.  Box  26676,  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  locations: 
Room  30»-G.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue. 
SW..  Washington.  DC.  20201.  or 
Room  132.  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207. 
Due  to  staffing  and  resources 
limitations,  we  cannot  accept  audio, 
visual  or  facsimile  (FAX)  copies  of 
comments.  In  conunenting.  please  refer 
to  BPO-95-GNC. 

Written  comments  wall  be  available 
for  public  inspections  as  they  are 
received,  begirming  approximately  three 
weeks  after  publication,  in  room  309-G 
of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC.  20201,  on  Monday 
through  Friday  of  each  week  from  8:30 
am.  to  5  p.m.  (phone:  (202)  245-7890). 
FOR  FURTHER  INFORMATION  CONTACT 
Max  Buffington,  (301)  966-6968. 
SUPPLBIENTARY  INFORMATION: 

I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
voluntary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  semces,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  surgical  centers,  and 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
other  health  services  not  covered  by 
hospital  insurance  (Medicare  Part  A). 
The  SMI  program  is  available,  upon 
payment  of  a  premium,  to  individuals 
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who  are  entitled  to  hospital  insurance 
and  to  others  who  are  residents  of  the 
United  States  who  have  attained  age  65 
and  are  citizens,  or  ahens  who  were 
lawfully  admitted  for  permanent 
residence  and  have  resided  in  the 
United  States  for  five  consecutive  years. 

Under  section  1842(a)  of  the  Social 
Security  Act  (the  Act),  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in  the 
administration  of  Part  B  of  the  Medicare 
program.  Beneficiaries,  physicians,  and 
suppliers  of  services  submit  claims  to 
these  carriers.  When  claims  are 
submitted  by  beneficiaries,  physicians, 
and  suppliers  of  services,  carriers  are 
responsible  for  (1)  Determining  the 
eligibility  status  of  a  beneficiary;  (2) 
determining  whether  the  services  on  the 
submitted  claims  are  covered  under 
Medicare,  and,  if  so,  the  correct 
payment  amounts;  and  (3)  making 
correct  payment  to  the  beneficiary, 
physician,  or  supplier  of  services,  as 
appropriate. 

Our  regulations  at  42  CFR  part  424, 
subpart  C — Claims  for  Payment,  set 
forth  the  requirements,  procedures  and 
time  limits  for  claiming  Medicare 
payments.  The  prescribed  forms  used  to 
submit  Part  B  claims  for  payment 
determination  are  listed  at  §  424.32. 

Physicians  and  suppliers  (other  than 
ambulance  suppliers)  use  the  HCFA- 
1500  form  to  claim  assigned  benefits. 
When  benefits  are  assigned,  there  is  an 
agreement  between  a  physician  or 
supplier  of  services  and  the  enrollee 
under  which  the  enrollee,  in  effect, 
transfers  to  the  physician  or  supplier  of 
services  his  right  to  payments  for 
covered  services  specified  on  the 
assigned  claim.  In  return,  the  physician 
or  supplier  of  services  agrees  to  accept 
the  reasonable  charge  (or  other 
approved  amount)  determined  by  the 
carrier  as  the  full  charge  for  the  item  or 
service.  Accepting  assignment  precludes 
the  physician  or  supplier  from  charging 
the  enrollee  more  than  the  deductible 
and  co-insurance  based  upon  the 
Medicare  approved  charge  (i.e.,  the 
reasonable  charge  or  fee  schedule 
amount  approved  by  the  carrier). 
,     In  addition,  physicians  and  suppliers 
use  the  HCFA-1500  form  to  submit 
unassigned  claims  on  behalf  of 
Medicare  enroUees  as  required  by 
section  1848(g)(4)  of  the  Act,  for 
payment  of  covered  medical  services. 
Ambulance  suppliers  use  the  HCFA- 
1491  form  to  claim  assigned  benefits  and 
to  submit  unassigned  claims  under 
section  1848(g)(4)  of  the  Act  for  payment 
of  covered  ambulance  services. 

Organizations  requesting  Part  B 
payment  for  medical  services  under  the 
"indirect  payment  procedure"  use  the 


HCFA-1490U  form.  Under  this 
procedure  a  formal  agreement  with 
HCFA  is  executed  by  a  supplemental 
insurer.  Physicians  and  suppliers  bill  the 
supplemental  insurer  rather  than 
Medicare  under  this  procedure,  even 
though  Medicare  is  the  primary  insurer. 
After  the  supplemental  insurer  pays  the 
service  provider,  it  submits  a  claim  to 
Medicare  for  reimbursement  (see  42  CFR 
426.66).  The  HCFA-1490U  form  serves 
as  the  standard  claim  form  used  by 
supplemental  insurance  organizations  to 
claim  Medicare  payment  under  a  formal 
agreement  with  HCFA. 

Section  1848(g)(4)  of  the  Act  applies  to 
services  furnished  on  or  after  September 
1, 1990,  by  physicians,  suppliers,  and 
other  persons  that  provide  services 
under  a  reasonable  charge  or  a  fee 
schedule  basis.  Under  this  section,  a 
physician,  supplier,  or  other  person  must 
complete  and  submit  a  claim  for 
services  on  a  standard  claim  form 
specified  by  the  Secretary  to  the  carrier 
on  behalf  of  a  beneficiary.  Moreover, 
they  may  not  charge  the  beneficiary  for 
completing  and  submitting  a  form. 

Nationally,  we  estimate  that  8  to  10 
percent  of  all  Medicare  Part  B  paper 
claims  from  physicians  and  suppliers 
include  unnecessary  information 
attachments  rather  than  the  required 
data  in  designated  blocks  of  prescribed 
claim  forms.  We  refer  to  such  claims  as 
non-standard  claims.  A  standard  claim 
is  one  that  is:  (1)  submitted  on  a  claim 
form  prescribed  by  the  Secretary,  and 
(2)  not  accompanied  by  unnecessary 
attachments  (i.e.,  attachments  that  are 
used  to  convey  information  that  the 
billing  individual  or  entity  can  readily 
enter  in  designated  blocks  of  the 
prescribed  claim  form). 

Currently,  we  allow  carriers  to 
determine  whether  they  will  accept  non- 
standard claims  for  processing.  Some 
carriers  accept  only  standard  claims. 
Some  accept  non-standard  claims,  but 
may  restrict  which  information  is 
allowed  to  be  included.  Others  accept 
non-standard  claims  without 
restrictions. 

Non-standard  claims  create  added 
administrative  burdens  for  Medicare 
carriers.  The  additional  burdens  include: 
Removing  staples  from  claims  with 
attachments  for  microfilming  operations; 
manually  batching  non-standard  claims 
with  attachments;  spending  extra  time 
to  microfilm  claim  attachments  used  to 
transmit  information  that  can  otherwise 
be  entered  on  the  claim  form  itself; 
consuming  additional  film  to  microfilm 
imnecessary  claim  attachments; 
manually  sorting,  associating,  and 
reassembling  microfilmed  attachments 
and  claim  forms;  and  increased  storage, 
retrieval  and  document  reproduction 


costs  for  unnecessary  claim 
attachments. 

These  burdens  generate  additional 
carriers  costs,  which  are  borne  by  the 
Medicare  program. 

Carrier  productivity,  claims 
processing  timeliness  and  end  of  line 
processing  quality  also  are  affected  by 
the  carrier's  policy  and  volume  of  non- 
standard claims.  We  consider  each  of 
these  areas  in  our  annual  evaluations  of 
carrier  performance.  Overall 
performance  is  considered  in  decisions 
we  make  concerning  expansion  of  a 
carrier's  workload  or  service  area  or 
nonrenewal  or  termination  of  contracts. 

Major  operational  concerns 
associated  with  carrier  processing  of 
claims  with  unnecessary  attachments 
include: 

•  When  data  are  not  entered  in 
designated  blocks  of  prescribed  claim 
forms,  carrier  processors  must  expend 
additional  time  examining  a  wide 
variety  of  claim  attachments  to  locate 
and  enter  required  information. 

•  Carriers  estimate  it  takes  claims 
examiners  30  to  50  percent  longer  to  find 
and  enter  required  data  not  entered  in 
designated  blocks  of  prescribed  claim 
forms.  For  example,  one  carrier  has  an 
established  processing  goal  of  100 
claims  per  hour  for  claims  without 
attachments  compared  to  52  claims  per 
hour  for  claims  with  attachments. 
Another  carrier  has  a  productivity  goal 
of  66  per  hour  for  claims  without 
attachments  versus  32  per  hour  for 
claims  with  attachments. 

•  Claim  attachments  and  microfilm 
copies  are  sometimes  not  legible. 

•  Pre-printed  claim  attachments  (i.e., 
superbills)  do  not  usually  include 
procedure  code  modifiers.  This  can 
result  in  over-and  under-payments 
where  factors  material  to  correct 
payment  are  not  evident  to  claims 
processors. 

•  Pre-printed  forms  (i.e.,  superbills) 
used  by  some  physicians  and  suppliers 
as  claim  attachments  become  outdated 
as  yearly  updates  add,  delete,  and 
revise  codes  in  CPT-4  and  HCPCS. 

•  Pre-printed  claim  attachments  may 
lack  essential  referring/ordering 
physician  information,  if  applicable. 

•  Carriers  believe  they  experience 
higher  error  rates,  as  measured  by 
quality  assurance  programs,  for  claims 
with  unnecessary  attachments  due  to 
some  of  the  factors  mentioned 
previously. 

•  Development  costs  for  non-standard 
claims  are  higher  due  to  many  of  the 
factors  mentioned  previously. 

•  Non-standard  claims  are  more 
likely  to  be  appealed  because  of  errors 
which  arise  from  the  need  for  carriers  to 
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costs  for  unnecessary  claim 
attachments. 

These  burdens  generate  additional 
carriers  costs,  which  are  borne  by  the 
Medicare  program. 

Carrier  productivity,  claims 
processing  timeliness  and  end  of  line 
processing  quality  also  are  affected  by 
the  carrier's  policy  and  volume  of  non- 
standard claims.  We  consider  each  of 
these  areas  in  our  annual  evaluations  of 
carrier  performance.  Overall 
performance  is  considered  in  decisions 
we  make  concerning  expansion  of  a 
carrier's  workload  or  service  area  or 
nonrenewal  or  termination  of  contracts. 

Major  operational  concerns 
associated  with  carrier  processing  of 
claims  with  unnecessary  attachments 
include: 

•  When  data  are  not  entered  in 
designated  blocks  of  prescribed  claim 
forms,  carrier  processors  must  expend 
additional  time  examining  a  wide 
variety  of  claim  attachments  to  locate 
and  enter  required  information. 

•  Carriers  estimate  it  takes  claims 
examiners  30  to  50  percent  longer  to  find 
and  enter  required  data  not  entered  in 
designated  blocks  of  prescribed  claim 
forms.  For  example,  one  carrier  has  an 
established  processing  goal  of  100 
claims  per  hour  for  claims  without 
attachments  compared  to  52  claims  per 
hour  for  claims  with  attachments. 
Another  carrier  has  a  productivity  goal 
of  66  per  hour  for  claims  without 
attachments  versus  32  per  hour  for 
claims  with  attachments. 

•  Claim  attachments  and  microfilm 
copies  are  sometimes  not  legible. 

•  Pre-printed  claim  attachments  (i.e., 
superbills)  do  not  usually  include 
procedure  code  modifiers.  This  can 
result  in  over-and  under-payments 
where  factors  material  to  correct 
payment  are  not  evident  to  claims 
processors. 

•  Pre-printed  forms  (i.e.,  superbills) 
used  by  some  physicians  and  suppliers 
as  claim  attachments  become  outdated 
as  yearly  updates  add,  delete,  and 
revise  codes  in  CPT-4  and  HCPCS. 

•  Pre-printed  claim  attachments  may 
lack  essential  referring/ordering 
physician  information,  if  applicable. 

•  Carriers  believe  they  experience 
higher  error  rates,  as  measured  by 
quality  assurance  programs,  for  claims 
with  unnecessary  attachments  due  to 
some  of  the  factors  mentioned 
previously. 

•  Development  costs  for  non-standard 
claims  are  higher  due  to  many  of  the 
factors  mentioned  previously. 

•  Non-standard  claims  are  more 
likely  to  be  appealed  because  of  errors 
which  arise  from  the  need  for  carriers  to 
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interpret  information  on  claim 
attachments. 

Although  we  recognized  that 
acceptance  of  non-standard  claims  had 
drawbacks,  by  allowing  carrier 
discretion  regarding  the  acceptance  of 
non-standard  unassigned  claims,  we  felt 
a  significant  benefit  accrued  to  program 
beneficiaries.  This  is  because  prior  to 
September  1, 1990,  beneficiaries  were 
responsible  for  submitting  their  own 
unassigned  claims.  However,  prior  to 
September  1, 1990,  some 
nonparticipatinj?  physicians  and 
suppliers  volunianly  filed  non-standard 
unassigned  Part  B  claims  as  a  service  to 
their  Medicare  patients.  This  voluntary 
practice  by  some  physicians  and 
suppliers  relieved  beneficiaries  of  the 
Part  B  claim  filing  burden  long  before 
the  enactment  of  section  184d(g)(4]  of 
the  Act,  as  enacted  by  section  6102  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (OBRA  89),  Pub.  L.  101-239.  That 
amendment,  enacted  on  December 
10,1989,  required  all  physicians  and 
suppliers  to  file  claims  for  Part  B 
services  furnished  to  Medicare 
beneficiaries  on  or  after  September  1, 
1990. 

Although  there  was  substantial 
voluntary  compliance  by  physicians  and 
suppliers  prior  to  September  1, 1990, 
some  of  the  claims  submitted  were  non- 
standard. Had  HCFA  tried  to  enforce  a 
standard  claim  form  policy  prior  to 
September  1, 1990,  physicians  and 
suppliers  who  were  already  voluntarily 
submitting  unassigned  non-standard 
claims  as  a  service  to  their  patients 
might  have  opted  to  discontinue  doing 
so  and  this  would  have  increased  the 
claim  filing  burdens  experienced  by 
program  beneficiaries  prior  to  the 
enactment  of  section  1848(g)  (4).  This 
section  provided  HCFA  with  the 
justification  for  effectively  enforcing  a 
standard  claim  form  policy. 

Although  physicians  and  suppliers 
who  accept  assignment  are  required  to 
file  Part  B  claims  and  this  practice  has 
been  in  existence  for  many  years,  we 
did  not  wish  to  implement  a  national 
policy  prohibiting  carrier  acceptance  of 
non-standard  assigned  claims  while  we 
treated  unassigned  claims  differently. 

As  noted  above,  section  6102  of  OBRA 
89  amended  title  XVIII  of  the  Act  by 
adding  a  new  section  1848(g)(4)(A) 
requiring  all  physicians  and  suppliers  to 
file  claims  for  Part  B  services  furnished 
to  Medicare  beneficiaries  on  or  after 
September  1, 1990.  Claims  must  be 
submitted  within  1  year  from  the  date  of 
a  service  for  which  payment  is  made  on 
a  reasonable  charge  or  fee  schedule 
basis.  A  physician,  supplier,  or  other 
person  (or  an  employer  or  facility  in  the 
cases  specified  in  section  1842(b)(6)(A] 


of  the  Act)  must  complete  a  claim  for 
covered  services  on  a  standard  form 
specified  by  the  Secretary  and  send  it  to 
the  carrier  on  behalf  of  a  beneficiary. 
For  assigned  claims  not  submitted 
within  this  time  period,  payment  to  the 
service  provider  will  be  reduced  by  10 
percent.  Section  184a(g)(4){A)  also 
specifies  that  a  physician,  supplier,  or 
other  person  may  not  impose  any  charge 
for  completing  and  submitting  a  claim 
form. 

Section  6102  of  OBRA  89  also  added  a 
new  section  1848(g)(4)(B)  to  the  Act  to 
establish  penalties  that  apply  to 
physicians,  suppliers  or  other  persons 
who  knowingly,  wrillfuUy  and  repeatedly 
fail  to  comply  with  the  law. 

II.  Provisions  of  the  Notice 

This  notice  implements  a  standard 
claim  policy  in  order  to  reduce  program 
administration  inefficiencies  and  related 
costs. 

Effective  April  1, 1992,  Medicare 
carriers  will  no  longer  accept  claim 
attachments  for  information  that 
physicians  and  suppliers  may  enter  in 
designated  blocks  of  prescribed  claim 
forms.  Incomplete  claim  forms  will  be 
returned  to  the  billing  individual  or 
entity  for  proper  completion  and 
resubmission.  The  claim  submission 
requirement  in  section  1848(g)(4)(A)  of 
the  Act  is  not  satisfied  tmtil  a  standard, 
prescribed  claim  form  is  properly 
completed  and  submitted  by  the 
physiciait,  supplier  or  authorized  billing 
entity  and  received  for  processing  by  the 
servicing  carrier.  Claims  submitted 
electronically  meet  the  statutory 
requirement  that  claims  be  submitted 
"on"  a  standard  claim  form  prescribed 
by  the  Secretary  when  they  are 
submitted  in  a  format  acceptable  to  the 
carrier  and  HCFA. 

Carriers  will  accept  claim 
attachments  only  for  information  and 
evidence  that  cannot  be  readily  entered 
in  designated  blocks  of  standard, 
prescribed  claim  forms  (e.g.,  medical 
evidence,  certifications  of  medical 
necessity,  other  certifications  or  claim 
attachments  required  by  law,  regulation 
or  HCFA  instructions,  etc.).  Section  3002 
of  the  Medicare  Carriers  Manual 
identifies  the  standard  claim  forms  and 
the  forms  are  specified  in  our 
regulations  at  42  CFR  424.32. 

III.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

ExecuUve  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  E.0.  criteria 
for  a  "major  rule";  that  is.  that  would  be 
likely  to  result  in: 


•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States  based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  notice  does  not  meet  the  $100 
million  criterion  nor  do  we  believe  that 
it  meets  the  other  E.0. 12291  criteria. 
Therefore,  this  notice  is  not  a  major  rule 
under  E.0. 12291,  and  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  an  initial 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  notice  would  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  all 
carriers,  physicians  and  suppliers  of 
services  as  small  entities.  We  examined 
this  notice  as  to  the  potential  effects  on 
physicians  and  suppliers  of  services. 
Previously,  by  accepting  nonstandard 
claims,  carriers  allowed  physicians  and 
suppliers  to  avoid  standardizing  their 
administrative  practices  and  merely  to 
submit  attachments  in  lieu  of  completing 
designated  blocks  on  prescribed  claim 
forms.  This  process  undercut 
advantages  of  developing  standardized 
claim  forms  and  placed  an  added  form 
review  burden  on  carriers.  This  notice 
implements  a  standard  claim  policy 
required  by  section  1848(g)  of  the  Act  in 
order  to  reduce  program  administration 
inefficiencies  and  related  costs. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the  RFA- 
For  purpose  of  section  llG2(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  a 
metropolitan  statistical  area  and  has 
fewer  than  50  beds.  We  are  not 
preparing  a  rural  hospital  impact 
statement  since  we  have  determined 
and  the  Secretary  certifies  that  this  final 
notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 
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VI.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  notice,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  speciHed  in  the  COMMENT 
PERIOD  section  of  this  notice,  and 
respond  to  conunents  in  any  final  notice 
that  we  may  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare  Hospital 
Insurance  and  No.  93.774,  Supplementary 
Medical  Insurance) 

Dated:  July  19. 1991. 
Gail  R.  Wilensky, 
Administrator,  Health  Care 
Financing  Administration. 
(FR  Doc.  91-28554  Filed  11-27-91;  8:45  am} 

BIU.IMG  COOE  4120-«1-M 


Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Council  on  Health 
Professions  Education. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue  SE.,  Washington, 
DC,  or  weekdays  between  9  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library,  HHS  North  Building,  room  G- 
619,  330  Independence  Avenue  SW., 
Washington.  DC,  telephone  (202)  61»- 
0791.  Copies  may  be  obtained  from:  Ms. 
Wilma  Johnson,  Executive  Secretary. 
National  Advisory  Council  on  Health 
Professions  Education,  room  8C-22. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6880. 

Dated:  November  21, 1991. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  91-28539  Filed  11-27-91;  8:45  am] 
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Advisory  Council;  Meeting 

In  accordance  with  section  10(al  (2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
December  1991: 

Name:  National  Advisory  Council  on 
Health  Professions  Education. 

Date  and  Time:  December  12-13, 1991, 9 
a.m. 

Place:  Holiday  Inn — Crowne  Plaza, 
Regency  Room.  1750  Rockville  Pike, 
Rockville,  Maryland  20852. 

Open  on  December  12, 9  a.m.  to  5  p.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
with  respect  to  the  administration  of 
programs  of  Tmancial  assistance  for  the 
health  professions  and  makes 
recommendations  based  on  its  review  of 
applications  requesting  such  assistance.  This 
also  involves  advice  in  the  preparation  of 
regulations  with  respect  to  policy  matters. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
report  of  the  Administrator  on  recent 
developments  in  the  Agency;  an  update  on 
developments  and  activities  within  the 
Bureau  of  Health  Professions;  a  presentation 
on  Health  Administration  discipline;  and 
several  other  presentations  and  issues,  i.e.. 
Update  of  Fiscal  Year  1992  Funding  Factors; 
Health  Start  Initiatives;  a  report  on  the  Fiscal 
Year  1992  budget  and  legislation. 

The  meeting  will  be  closed  on  December  13 
for  the  review  of  applications  for  Preventive 
Medicine  Residency  Training;  Area  Health 
Education  Centers;  Residency  Training  in 
General  Internal  Medicine  and  General 
Pediatrics;  Family  Medicine  Faculty 
Development  and  Family  Medicine 
Residencies.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Ms.  Wilma  J. 
Johnson,  Executive  Secretary,  National 
Advisory  Council  on  Health  Professions 
Education,  room  8C-26,  Parklawn  Building. 
5600  Fishers  Lane.  Rockville,  Maryland  20857, 
Telephone  (301)443-6880. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  22, 1991. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  91-28538  Filed  11-27-91;  8:45  am) 
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National  Vaccine  Injury  Compensation 
Program  List  of  Petitions  Received 

agency:  Public  Health  Service,  HHS. 
action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act.  as  amended. 


While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Claims  Court,  717  Madison  Place 
NW.,  Washington,  DC  20005,  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville,  MD 
20852,  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 

Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  petitions 
received  by  PHS  on  September  28, 1990. 


nber  29,  1991  /  Notices 


While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Claims  Court,  717  Madison  Place 
NW.,  Washington,  DC  20005,  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator.  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville,  MD 
20852,  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 

Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa-10 
et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  petitions 
received  by  PHS  on  September  2a  1990. 
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Section  2112(b)(2)  also  provides  that  the 
special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability. 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either  (a)  "Sustained,  or  had 
significantly  aggravated,  any  illness, 
disability,  injury,  or  condition  not  set 
forth  in  the  Vaccine  Injury  Table  (see 
section  2114  of  the  PHS  Act)  but  which 
was  caused  by"  one  of  the  vaccines 
referred  to  in  the  table,  or 

(b)"Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  8- 
05,  Rockville,  MD  20857.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperworic  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Cheryl  Ashe-Cline  on  behalf  of 
Melissa  Ashe,  Mattoon.  Illinois, 
Claims  Court  Number  90-1823  V 

2.  Joel  Alesi  on  behalf  of  Gina  Alesi, 
Hollywood.  Florida,  Claims  Court 
Number  90-1824  V 

3.  loan  Stein  on  behalf  of  Carrie  Stein, 
Oskaloosa,  Iowa,  Claims  Court 
Number  90-1825  V 

4.  William  Dykstra  on  behalf  of  Bradley 
Dykstra.  Rensselaer.  Indiana,  Gaims 
Court  Number  90-1826  V 


5.  Lloyd  Paul  Feazell  on  behalf  of 
Katherine  Feazell,  Alexandria, 
Louisiana,  Claims  Court  Number  90- 
1827  V 

6.  Dewey  Harrison  on  behalf  of  E>aniel 
Harrison,  Dallas,  Texas,  Claims  Court 
Number  90-1828  V 

7.  Ellen  Cohen,  Santa  Monica, 
California,  Claims  Court  Number  90- 
1829  V 

8.  Cecile  Tilger  on  behalf  of  John  Tilger, 
San  Antonio,  Texas,  Qaims  Court 
Number  90-1830  V 

9.  Tommy  Richardson  on  behalf  of 
Sandra  Richardson,  Fort  Worth. 
Texas,  Claims  Court  Number  90-1831 
V 

10.  Ray  and  Joyce  Cooper  on  behalf  of 
Molly  Cooper.  Deceased,  Panama 
City,  Florida,  Claims  Court  Number 
90-1832  V 

11.  Anton  Alton  on  behalf  of  Leea  Alton, 
Barrington,  Illinois,  Claims  Court 
Number  90-1833  V 

12.  Mary  Davidson  and  Anthony 
Mancuso  on  behalf  of  Michael 
Mancuso,  St.  Paul,  Minnesota,  Claims 
Court  Number  90-1834  V 

13.  Donald  Bigelow  on  behalf  of  )ason 
Bigelow,  Hamilton.  Montana,  Claims 
Court  Number  90-1835  V 

14.  Terry  Stahl  on  behalf  of  Vincent 
Stahl,  Kissimmee,  Florida.  Claims 
Court  Number  90-1836  V 

15.  Christine  Neilson  on  behalf  of  Robert 
Neilson,  Deceased,  Melbourne, 
Florida,  Claims  Court  Number  90-1837 
V 

16.  Audrey  James  on  behalf  of  Richard 
James.  Brooklyn.  New  York,  Claims 
Court  Number  90-1838  V 

17.  Patsy  Olson  on  behalf  of  Kent  Olson, 
Deceased.  Spearfish,  South  Dakota, 
Claims  Court  Number  90-1839  V 

18.  Daimy  Dotson,  Ypsilanti,  Michigan, 
Claims  Court  Number  90-1840  V 

19.  Kurt  Flaig,  Cackle.  North  Dakota, 
Claims  Court  Number  90-1841  V 

20.  Betty  Harsy  on  behalf  of  Lynnette 
Harsy,  Peoria,  Illinois,  Claims  Court 
Number  90-1842  V 

21.  Julia  Glazer  on  behalf  of  Jeffrey 
Glazer,  Southfield,  Michigan.  Claims 
Court  Number  90-1843  V 

22.  Alana  Hubbard  on  behalf  of 
Meredith  Hubbard.  Columbia, 
Tennessee,  Claims  Court  Number  90- 
1844  V 

23.  Kenneth  and  Laura  Haertter  on 
behalf  of  Kenne  Haertter,  Bensalem, 
Pennsylvania,  Claims  Court  Number 
90-1845 V 

24.  Gregory  Marino  on  behalf  of  Daniela 
Marino,  Deceased,  Brooklyn.  New 
York,  Qaims  Court  Number  90-1846  V 

25.  Vickie  Callahan  on  behalf  of  Daniel 
Callahan,  St.  Louis,  Missouri,  Claims 
Court  Number  90-1847  V 


26.  John  Saiaita,  Biacksburg.  Virginia, 
Claims  Court  Number  90-1848  V 

27.  Elton  and  Sally  Bailiss  on  behalf  of 
Sherry  Bailiss,  San  Diego,  California. 
Claims  Court  Number  90-1849  V 

28.  Yvonne  Stanley  on  behalf  of 
Nathanial  Stanley,  Belfry.  Kentucky, 
Claims  Court  Number  90-1850  V 

29.  Stanley  Earnhardt  on  behalf  of 
Jennifer  Earnhardt,  Tulsa,  Oklahoma, 
Qaims  Court  Number  90-1851  V 

30.  William  Burbage  on  behalf  of 
Gregory  Burbage,  Philadelphia. 
Pennsylvania,  Claims  Court  Number 
90-1852  V 

31.  Ronald  and  Theresa  Mangone  on 
behalf  of  Kevin  Mangone,  Levittown, 
Pennsylvania,  Claims  Court  Number 
90-1853  V 

32.  Susan  and  Thomas  Matousek  on 
behalf  of  Matthew  Matousek. 
Barrington,  Illinois,  Claims  Court 
Number  90-1854  V 

33.  Ruby  Helton  on  behalf  of  Jason 
Helton,  Birmingham,  Alabama,  Claims 
Court  Number  90-1855  V 

34.  Lawrence  Ensign  on  behalf  of 
Gregory  Ensign,  Durango,  Colorado, 
Claims  Court  Number  90-1856  V 

35.  John  and  Aim  Waynick  on  behalf  of 
Chelsea  Waynick,  Deceased, 
Nashville,  Tennessee,  Claims  Court 
Number  90-1857  V 

36.  Dianne  Gowing  on  behalf  of  Shelly 
McCulIough,  Swanton,  Ohio,  Claims 
Court  Number  90-1858  V 

37.  Thomas  Stemmer,  Elyria,  Ohio, 
Claims  Court  Number  90-1859  V 

38.  William  Stanton,  Hammond,  Indiana, 
Claims  Court  Number  90-1860  V 

39.  Terry  Greathouse  on  behalf  of 
Jeremy  Greathouse,  Fairview  Park, 
Ohio,  Claims  Court  Number  90-1861  V 

40.  Louis  Obiol  on  behalf  of  Veronica 
Obiol,  Metairie,  Louisiana,  Claims 
Court  Number  90-1862  V 

41.  Dena  Dotson  on  behalf  of  Amonda 
Dotson,  Tampa,  Florida,  Claims  Court 
Number  90-1883  V 

42.  Margaret  Nelson  on  behalf  of  Cletus 
Nelson.  Mt.  Prospect.  Uhnois.  Claims 
Court  Number  90-1864  V 

43.  Harry  Aitken  on  behalf  of  Nancy 
Aitken,  Bayside,  New  York,  Claims 
Court  Number  90-1865  V 

44.  Consuelo  Ureno,  El  Paso,  Texas, 
Qaims  Court  Number  90-1866  V 

45.  William  A.  Becker  on  behalf  of 
Wilham  S.  Becker,  Manassas, 
Virginia,  Claims  Court  Number  90- 
1867  V 

46.  Anna  Gomez  on  behalf  of  Marisol 
Gomez,  Corona,  New  Yoric,  Claims 
Court  Number  90-1868  V 

47.  Donna  David  on  behalf  of  Kellie 
David,  Landover,  Maryland,  Qaims 
Court  Number  90-1869  V 
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48.  )ohn  Stone.  Chicago,  Illinois,  Claims 
Court  Number  90-1870  V 

49.  Mark  Dorie.  Dallas,  Texas,  Claims 
Court  Number  90-1871  V 

50.  Mindy  Blatt  on  behalf  of  Stephanie 
Blatt,  Deceased,  Southampton. 
Pennsylvania,  Claims  Court  Number 
90-1872  V 

51.  Troy  Culbertson  on  behalf  of  Carly 
Culbertson,  Des  Moines,  Iowa,  Claims 
Court  Number  90-1873  V 

52.  William  Loncar  on  behalf  of  Michael 
Loncar,  West  Seneca,  New  York, 
Claims  Court  Number  90-1874  V 

53.  Zino  Lappas  on  behalf  of  Kerne 
Lappas.  Deceased,  Jersey  City,  New 
Jersey,  Claims  Court  Number  90-1875 
V 

54.  William  and  Linda  Zaccardi  on 
behalf  of  William  Zaccardi,  Jr., 
Deceased,  Oak  Brook,  Illinois,  Claims 
Court  Number  90-1876  V 

55.  Juliane  Aprea  on  behalf  of  Jeremy 
Erhart,  Deceased,  Old  Bethpage,  New 
York.  Claims  Court  Number  90-1877  V 

56.  Lutricia  Ware  on  behalf  of  Kenneth 
Ware,  Decatur,  Georgia,  Claims  Court 
Number  90-1878  V 

57.  Peter  Frangahis  on  behalf  of  Mary 
Frangahis,  Vineland,  New  Jersey, 
Claims  Court  Number  90-1879  V 

58.  Robby  and  Judith  Wheeler  on  behalf 
of  Joel  Wheeler,  St.  Petersburg, 
Florida,  Claims  Court  Number  90-1880 
V 

59.  Janet  Anderson  on  behalf  of  Jeremy 
Anderson,  Deceased.  Hamburg,  New 
York,  Claims  Court  Number  90-1881  V 

60.  Patricia  MacVicar  on  behalf  of 
Bonnie  MacVicar,  Lackawanna,  New 
York,  Claims  Court  Number  90-1882  V 

61.  Philip  and  Fay  Hunt  on  behalf  of 
Craig  Hunt,  Tampa,  Florida,  Claims 
Court  Number  90-1883  V 

62.  Joe  Colunga  III  on  behalf  of  Stephen 
Colunga,  Harlingen,  Texas,  Claims 
Court  Number  90-1884  V 

63.  David  Snyder  on  behalf  of  Kyle 
Snyder,  Indianapolis,  Indiana,  Claims 
Court  Number  90-1885  V 

64.  Shimon  and  Ruth  Cimbal  on  behalf 
of  Isaac  Cimbal.  Brooklyn.  New  York, 
Claims  Court  Number  90-1886  V 

65.  Leslye  Fumiss  on  behalf  of  Leah 
Fumiss,  Fort  Wayne,  Indiana,  Claims 
Court  Number  90-1887  V 

66.  Jimmy  and  Julie  McDaniel  on  behalf 
of  Matthew  McDaniel,  Elk  City, 
Oklahoma,  Claims  Court  Number  90- 
1888  V 

67.  Azzam  Abdallah  on  behalf  of  Jameil 
Abdallah.  RoschoUe.  Illinois.  Claims 
Court  Number  90-1889  V 

68.  Charles  and  Julia  Ostrout  on  behalf 
of  Kaitlin  Ostrout.  Houston.  Texas. 
Claims  Court  Number  90-1890  V 

69.  Paul  Curhan.  West  Newton. 
Massachusetts.  Claims  Court  Numl)er 
90-1891  V 


70.  Robert  and  Donna  James  on  behalf  of 
Robert  M.  James.  Deceased,  Poway. 
California.  Claims  Court  Number  90- 
1892  V 

71.  Ann  Kokoszjmski  and  Barbara 
Sarkady  on  behalf  of  Micheal 
Kokoszynski.  Chicago,  Illinois.  Claims 
Court  Number  90-1893  V 

72.  Daniel  Corbin  on  behalf  of  Colleen 
Corbin.  Davenport,  Iowa.  Claims 
Court  Number  90-1894  V 

73.  Max  Stark  on  behalf  of  Stephen 
Stark.  Beaumont.  Texas,  Claims  Court 
Number  90-1895  V 

74.  Pamela  Sticklen.  Middletown,  Ohio, 
Claims  Court  Number  90-1896  V 

75.  George  Shuff.  Scarbro.  West 
Virginia.  Claims  Court  Number  90- 
1897  V 

76.  Geraldine  Watson  on  behalf  of  Amy 
Watson.  Johnson  City,  Tennessee, 
Claims  Court  Number  90-1898  V 

TJ.  James  Lonergan,  Drexel  Hill, 
Pennsylvania.  Claims  Court  Number 
90-1899  V 

78.  Daniel  White  on  behalf  of  Tyler 
White.  Cleveland.  Ohio.  Claims  Court 
Number  90-1900  V 

79.  Luthericia  Fanning  on  behalf  of 
Leonard  Shultz.  Deceased,  Joplin, 
Missouri,  Claims  Court  Number  90- 
1901V 

80.  Barbara  Quatsoe  on  behalf  of  Velvet 
Weins.  Kaukauna,  Wisconsin,  Claims 
Court  Number  90-1902  V 

81.  Jolene  Jackson  on  behalf  of  Jason 
Seager,  Lyons,  New  York,  Claims 
Court  Number  90-1903  V 

82.  Charles  Anderson  on  behalf  of 
Doreen  Anderson,  Manor, 
Pennsylvania,  Claims  Court  Number 
90-1904  V 

83.  Linda  Berreau  on  behalf  of  Christine 
Engwer,  Deceased,  Minneapolis, 
Minnesota.  Claims  Court  Number  90- 
1905  V 

84.  George  and  Susan  Johnson  III  on 
behalf  of  George  Johnson  IV. 
Westford.  Massachusetts,  Claims 
Court  Number  90-1906  V 

85.  Thomas  Dial  on  behalf  of  John  Dial. 
Effingham,  Illinois.  Claims  Court 
Number  90-1907  V 

66.  Norma  and  Harold  Reed  on  behalf  of 
Lon  Reed.  Marysville,  Ohio,  Claims 
Court  Number  90-1908  V 

87.  Darryl  Kern  on  behalf  of  Jessie  Kern, 
Deceased,  Carbondaie,  Illinois, 
Claims  Court  Number  90-1909  V 

88.  Kim  O'Leary  on  behalf  of  Ryan 
O'Leary,  Deceased,  Erie, 
Pennsylvania,  Claims  Court  Number 
90-1910  V 

89.  William  Stoffel  on  behalf  of  Nadine 
Stoffel,  Fond  du  Lac,  Wisconsin, 
Claims  Court  Number  90-1911  V 

90.  Jay  Lowe  on  behalf  of  Richard  Lowe, 
Pocatello,  Idaho,  Claims  Court 
Number  90-1912  V 


91.  Deborah  Gentry,  Middletown,  Ohio, 
Claims  Court  Number  90-1913  V 

92.  Gary  and  Deborah  Mohn  on  behalf 
of  Tara  Mohn,  Deceased,  Cincinnati, 
Ohio,  Claims  Court  Number  90-1914  V 

93.  Maria  Mensing  on  behalf  of  Karri 
Rakers,  Breese,  Illinois.  Claims  Court 
Number  90-1915  V 

94.  Stephanie  Riveaux  on  behalf  of  Lisa 
Riveaux.  Far  Rockaway,  New  York, 
Claims  Court  Number  90-1916  V 

95.  James  McManus  on  behalf  of  Susan 
McManus,  Camden,  South  Carolina, 
Claims  Court  Number  90-1917  V 

96.  Thomas  Birhmann,  Evanston,  Illinois, 
Claims  Court  Number  90-1918  V 

97.  Thomas  Schutlz  on  behalf  of  Jessica 
Schultz.  West  Seneca,  New  York. 
Claims  Court  Number  90-1919  V 

98.  Patrick  and  Marylyn  Nicholson  on 
behalf  of  William  Nicholson.  Garfield 
Heights.  Ohio,  Claims  Court  Number 
90-1920  V 

99.  Betty  Landon  on  behalf  of  Christian 
Landon.  Gadsden,  Alabama,  Claims 
Court  Number  90-1921  V 

100.  William  Roberts  on  behalf  of  Brian 
Roberts.  Olney.  Maryland.  Claims 
Court  Number  90-1922  V 

101.  Michael  Trauscht  on  behalf  of  Ryan 
Trauscht,  Flagstaff,  Arizona,  Claims 
Court  Number  90-1923  V 

102.  Andy  Vanover  on  behalf  of  Andrea 
Vanover.  Deceased,  Hyden.  Kentucky, 
Claims  Court  Number  90-1924  V 

103.  Hal  Fariey.  Kingsburg,  California. 
Claims  Court  Number  90-1925  V 

104.  Barbara  McHugh,  Lexington, 
Kentucky,  Claims  Court  Number  90- 

1926  V 

105.  Helen  Idol,  High  Point,  North 
Carolina,  Claims  Court  Number  90- 

1927  V 

106.  Rebecca  Hawk  on  behalf  of  Amy 
Hawk.  Springfield.  Illinois.  Claims 
Court  Number  90-1928  V 

107.  George  Fleming  on  behalf  of 
Christoper  Fleming.  Montgomery, 
Alabama,  Claims  Court  Number  90- 
1929  V 

108.  Lazer  and  Ziporah  Milstein  on 
behalf  of  Betzalel  Milstein,  Deceased, 
Suffem,  New  York,  Claims  Court 
Number  90-1930  V 

109.  Edward  Babineau  on  behalf  of 
Catherine  Babineau,  Deceased, 
Fitchburg,  Massachusetts,  Claims 
Court  Number  90-1931  V 

110.  Charles  and  Glyimis  Limpar  on 
behalf  of  Christopher  Limpar, 
Pittsburgh.  Pennsylvania,  Claims 
Court  Number  90-1932 

111.  Greg  and  Sandy  Bartel  on  behalf  of 
Scott  Bartel,  Spokane,  Washington, 
Claims  Court  Number  90-1933  V 

112.  Lori  Pryor  on  behalf  of  Amanda 
Pryor.  Tampa.  Florida.  Claims  Court 
Number  90-1934  V 
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91.  Deborah  Gentry,  Middletown,  Ohio, 
Claims  Court  Number  90-1913  V 

92.  Gary  and  Deborah  Mohn  on  behalf 
of  Tara  Mohn,  Deceased,  Cincinnati, 
Ohio,  Claims  Court  Number  90-1914  V 

93.  Maria  Mensing  on  behalf  of  Karri 
Rakers,  Breese,  Illinois,  Claims  Court 
Number  90-1915  V 

94.  Stephanie  Riveaux  on  behalf  of  Lisa 
Riveaux,  Far  Rockaway,  New  York, 
Claims  Court  Number  90-1916  V 

95.  James  McManus  on  behalf  of  Susan 
McManus,  Camden,  South  Carolina, 
Claims  Court  Number  90-1917  V 

96.  Thomas  Birhmann,  Evanston,  Illinois, 
Claims  Court  Number  90-1916  V 

97.  Thomas  Schutlz  on  behalf  of  Jessica 
Schultz,  West  Seneca,  New  York, 
Claims  Court  Number  90-1919  V 

98.  Patrick  and  Marylyn  Nicholson  on 
behalf  of  William  Nicholson,  Garfleld 
Heights,  Ohio,  Claims  Court  Number 
90-1920  V 

99.  Betty  Landon  on  behalf  of  Christian 
Landon,  Gadsden,  Alabama,  Claims 
Court  Number  90-1921  V 

100.  William  Roberts  on  behalf  of  Brian 
Roberts,  Olney,  Maryland,  Claims 
Court  Number  90-1922  V 

101.  Michael  Trauscht  on  behalf  of  Ryan 
Trauscht,  Flagstaff,  Arizona,  Claims 
Court  Number  90-1923  V 

102.  Andy  Vanover  on  behalf  of  Andrea 
Vanover,  Deceased,  Hyden,  Kentucky, 
Claims  Court  Number  90-1924  V 

103.  Hal  Farley,  Kingsburg,  California, 
Claims  Court  Number  90-1925  V 

104.  Barbara  McHugh,  Lexington, 
Kentucky,  Claims  Court  Number  90- 

1926  V 

105.  Helen  Idol,  High  Point,  North 
Carolina,  Claims  Court  Number  90- 

1927  V 

106.  Rebecca  Hawk  on  behalf  of  Amy 
Hawk,  Springfield.  Illinois,  Claims 
Court  Number  90-1928  V 

107.  George  Fleming  on  behalf  of 
Christoper  Fleming,  Montgomery, 
Alabama,  Claims  Court  Number  90- 
1929  V 

108.  Lazer  and  Ziporah  Milstein  on 
behalf  of  Betzalel  Milstein,  Deceased, 
Suffem,  New  York,  Claims  Court 
Number  90-1930  V 

109.  Edward  Babineau  on  behalf  of 
Catherine  Babineau,  Deceased, 
Fitchburg,  Massachusetts.  Claims 
Court  Number  90-1931  V 

110.  Charles  and  Glynnis  Limpar  on 
behalf  of  Christopher  Limpar, 
Pittsburgh,  Pennsylvania.  Claims 
Court  Number  90-1932 

111.  Greg  and  Sandy  Bartel  on  behalf  of 
Scott  Bartel,  Spokane.  Washington, 
Claims  Court  Number  90-1933  V 

112.  Lori  Pryor  on  behalf  of  Amanda 
Pryor,  Tampa,  Florida.  Claims  Court 
Number  90-1934  V 
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113.  Craig  Miller  on  behalf  of  Frank 
Miller,  Summit,  New  Jersey,  Claims 
Court  Number  90-1935  V 

114.  Joseph  Khoury  on  behalf  of  Rima 
Khoury,  Washington,  DC.  Claims 
Court  Number  90-1936  V 

115.  Robert  and  Rita  Pennix  on  behalf  of 
Bobby  Pennix,  Middletown,  Ohio, 
Claims  Court  Number  90-1937  V 

116.  Ronald  and  Janice  Pickos  on  behalf 
of  Noelle  Pickos,  Kenosha,  Wisconsin, 
Claims  Court  Number  90-1938  V 

117.  Daniel  and  Rebecca  Blake  on  behalf 
of  Timothy  Blake.  Tahlequah, 
Oklahoma,  Claims  Court  Number  90- 
1939  V 

118.  Judy  Rogers  on  behalf  of  Misty 
Rogers,  Muskogee.  Oklahoma,  Claims 
Court  Number  90-1940  V 

119.  Barry  and  Nancy  Brauman  on 
behalf  of  Marc  Brauman.  Deceased, 
Flushing.  New  York.  Claims  Court 
Number  90-1941  V 

120.  Richard  Homuth,  Olean,  New  York, 
Claims  Court  Number  90-1942  V 

121.  Jerry  Hallam  on  behalf  of  Bradley 
Hallam,  Williamson,  West  Virginia. 
Claims  Court  Number  90-1943  V 

122.  Edgar  Morrison  on  behalf  of 
Miranda  Morrison,  Patchogue,  New 
York,  Claims  Court  Number  90-1944  V 

123.  Annette  Chaisson  on  behalf  of 
David  Chaisson,  Chicago,  Illinois, 
Claims  Court  Number  90-1945  V 

124.  Roger  Johnson  on  behalf  of  Holly 
Johnson,  Faribault,  Minnesota,  Claims 
Court  Number  90-1946  V 

125.  Christine  Siefkin,  Richland. 
Washington,  Claims  Court  Number 
90-1947  V 

126.  Deanna  McAllister  on  behalf  of 
Ivan  Siegler,  Deceased,  Bradenton, 
Florida,  Claims  Court  Number  90-1948 
V 

127.  Mark  Bailey  on  behalf  of 
Christopher  Bailey,  Portsmouth,  Ohio, 
Claims  Court  Number  90-1949  V 

128.  Timothy  E.  Ervin  on  behalf  of 
Timothy  W.  Ervin,  Deceased, 
Shawnee  Mission.  Kansas,  Claims 
Court  Number  90-1950  V 

129.  Shelly  Truesdell,  Visalia,  California, 
Claims  Court  Number  90-1951  V 

130.  Robert  Saxe  on  behalf  of  Michelle 
Saxe,  Norton  AFB.  California.  Claims 
Court  Number  90-1952  V 

131.  Robert  Porter  on  behalf  of  Victoria 
Porter,  Rockledge,  Florida,  Claims 
Court  Number  90-1953  V 

132.  Kenneth  Wilson  on  behalf  of  Trevor 
Wilson,  Hagerstown,  Maryland, 
Claims  Court  Number  90-1954  V 

133.  Aron  Schlau  on  behalf  of  April 
Schlau,  Tampa,  Florida,  Claims  Court 
Number  90-1956  V 

134.  Lynn  Oliver,  Middletown,  Ohio, 
Claims  Court  Number  90-1957  V 

135.  William  Knudsen  on  behalf  of 
Mitchell  Knudsen,  Deceased. 


Portsmouth,  Virginia,  Claims  Court 
Number  90-1958  V 

136.  Mary  Epiey  on  behalf  of  Aaron 
Epiey,  Hopkinsville,  Kentucky,  Claims 
Court  Number  90-1959  V 

137.  Jeff  Paul  on  behalf  of  Julie  Paul, 
Dayton,  Ohio,  Claims  Court  Number 
90-1960  V 

138.  Richard  Schadt  on  behalf  of 
Matthew  Schadt,  Brooklyn  Park, 
Minnesota,  Claims  Court  Number  90- 
1961V 

139.  Steve  Bell  on  behalf  of  Stephanie 
Bell,  Deceased,  Dallas,  Texas,  Claims 
Court  Number  90-1962  V 

140.  Judith  Glomb  on  behalf  of 
Bemadette  Glomb,  Deceased,  Chester, 
Pennsylvania,  Claims  Court  Number 
90-1963  V 

141.  Richard  Estey  on  behalf  of  Megan 
Estey,  Winter  Park,  Florida,  Claims 
Court  Number  90-1964  V 

142.  Gertrude  Davis  on  behalf  of  Sarah 
Hayes,  Los  Angeles,  California. 
Claims  Court  Number  90-1965  V 

143.  Caspar  and  Caroline  Benenati  on 
behalf  of  Christopher  Benenati, 
Rockville  Centre,  New  York,  Claims 
Court  Number  90-1966  V 

144.  Gary  Frantz  on  behalf  of  Terry 
Frantz,  Erie,  Illinois,  Claims  Court 
Number  90-1967  V 

145.  Susan  Cole  on  behalf  of  Anna  Cole, 
Madison,  Wisconsin,  Claims  Court 
Number  90-1968  V 

146.  Robert  HoU  on  bfehalf  of  Megan 
HoU.  North  Canton,  Ohio,  Claims 
Court  Number  90-1969  V 

147.  Kevin  Jackson  on  behalf  of  Emily 
Jackson,  Bradenton,  Florida,  Claims 
Court  Number  90-1970  V 

148.  Sandy  Jackson,  Dallas,  Texas, 
Claims  Court  Number  90-1971  V 

149.  Yvonne  Anderson  on  behalf  of  Brett 
Anderson,  Niagara  Falls,  New  York, 
Claims  Court  Number  90-1972  V 

150.  Catherine  Schar  on  behalf  of  Mary 
Schar,  Salem,  Oregon,  Claims  Court 
Number  90-1973  V 

151.  Robert  Jensen  on  behalf  of  Kara 
Jensen,  Deceased,  Lowell,  Indiana, 
Claims  Court  Number  90-1974  V 

152.  Joanie  McLamey.  Pensacola, 
Florida,  Claims  Court  Number  90-1975 
V 

153.  Lutricia  Pittman  on  behalf  of  Justin 
Walker,  Bronx,  New  York,  Claims 
Court  Number  90-1976  V 

154.  Beverly  Jenkins  on  behalf  of 
Katherine  Jenkins,  Honesdale, 
Pennsylvania.  Claims  Court  Number 
90-1977  V 

155.  Jeffrey  Hacker  on  behalf  of  Kelley 
Hacker.  Fairbury,  Illinois,  Claims 
Court  Number  90-1978  V 

156.  Clinton  Patten  on  behalf  of  Shane 
Patten,  Deceased,  Orem,  Utah.  Claims 
Court  Number  90-1979  V 


157.  Geoffrey  Goldsmith,  Seattle. 
Washington.  Claims  Court  Number 
90-1980  V 

158.  Valerie  Rhodes  on  behalf  of 
Michael  Rhodes,  Huntingdon  Valley, 
Pennsylvania,  Claims  Court  Number 
90-1981  V 

159.  Alice  Yates  on  behalf  of  Daniel 
Yates,  Deceased,  Camden,  New 
Jersey,  Claims  Court  Number  90-1982 
V 

160.  Robert  Webster  on  behalf  of  Bryan 
Webster,  Plymouth,  Massachusetts, 
Claims  Court  Number  90-1983  V 

161.  David  Montanari  on  behalf  of 
Monica  Montanari.  Natrona  Heights, 
Pennsylvania,  Claims  Court  Number 
90-1984  V 

162.  Margaret  Kelly  on  behalf  of  Joshua 
Kelly,  Oak  Lawn,  Illinois,  Claims 
Court  Number  90-1985  V 

163.  Eva  Gallucci  on  behalf  of  Edward 
Gallucci,  Hialeah,  Florida,  Claims 
Court  Number  90-1986  V 

164.  David  Rose  on  behalf  of  Jeremiah 
Rose,  Tulsa,  Oklahoma,  Claims  Court 
Number  90-1987  V 

165.  Renee  Siegel  on  behalf  of  Nicole 
Siegel,  Deceased,  Riverside, 
California,  Claims  Court  Number  90- 
1988  V 

166.  Renee  Marie  Siegel  on  behalf  of  Jon 
David  Siegel,  Deceased,  Lackland 
AFB,  Texas,  Claims  Court  Number 
90-1989  V 

167.  Barbara  Price,  Sherman  Oaks, 
California,  Claims  Court  Number  90- 
1990  V 

188.  Raymond  Fenlon,  Bethesda, 
Maryland,  Claims  Court  Number  90- 
1991V 

169.  David  Fleshner  on  behalf  of  Toni 
Fleshner,  Deceased.  Tempe,  Arizona, 
Claims  Court  Number  90-1992  V 

170.  Nicoletta  Spinelli  on  behalf  of 
William  Spinelli,  Bronx,  New  York, 
Claims  Court  Number  90-1993  V 

171.  Mary  McArthur  on  behalf  of  Brad 
McArthur.  Steelton,  Pennsylvania, 
Claims  Court  Number  90-1994  V 

172.  Frederick  Roedl  on  behalf  of  Brian 
Roedl,  Peoria,  Illinois,  Claims  Court 
Number  90-1995  V 

173.  Debra  Sullivan,  Arlington,  Virginia. 
Claims  Court  Number  90-1996  V 

174.  Richard  Edwards  on  behalf  of 
William  Johnson,  Rome,  New  York. 
Claims  Court  Number  90-1997  V 

175.  Ronald  Epstein  on  behalf  of  Justin 
Epstein,  Franklin  Square,  New  York, 
Claims  Court  Number  90-1998  V 

176.  Howard  Glicken  on  behalf  of 
Samuel  Glicken.  Denver,  Colorado. 
Claims  Court  Number  90-1999  V 

177.  Deborah  Reifsteck,  Washington, 
DC,  Claims  Court  Number  90-2000  V 

178.  Shelley  Rohrbaugh  on  behalf  of 
Ashley  Evans,  Deceased,  Keyser. 
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West  Virginia.  Claims  Court  Number 
90-2001  V 

179.  Daniel  O'Brien  on  behalf  of  Thomas 
O'Brien,  Columbus.  Ohio,  Claims 
Court  Number  90-2002  V 

180.  Douglas  Johnson  on  behalf  of 
Audrey  lohnson.  Minneapolis, 
Minnesota,  Claims  Court  Number  90- 
2003  V 

181.  Benjamin  Chaney  on  behalf  of  Ann 
Chaney,  Roselle,  Illinois.  Claims  Court 
Number  90-2004  V 

182.  Larry  Abbott  on  behalf  of  Jeremy 
Abbott,  Jasper,  Alabama.  Claims 
Court  Number  90-2005  V 

183.  John  and  Martha  Umbreit  on  behalf 
of  Jennifer  Sheets.  Kingman.  Arizona. 
Claims  Court  Number  90-2006  V 

184.  Margarita  Lopez  on  behalf  of  Randy 
Lopez,  Phoenix.  Arizona,  Claims  Court 
Number  90-2007  V 

185.  Stephen  Thompson.  Huntington, 
West  Virginia,  Claims  Court  Number 
90-2008  V 

186.  Ronald  Shafer  on  behalf  of  William 
Shafer,  Deceased,  Detroit  Michigan, 
Claims  Court  Number  90-2009  V 

187.  James  Estes  on  behalf  of  Rachel 
Estes,  Stewartstown.  Pennsylvania, 
Claims  Court  Number  90-2010  V 

188.  Gloria  Smith  on  behalf  of  Arthur 
Smith,  Brooklyn,  New  York.  Claims 
Court  Number  90-2012  V 

189.  Ellen  Lyuste  on  behalf  of  Jennifer 
Lyuste.  Deceased.  Queens,  New  York, 
Claims  Court  Number  90-2013  V 

190.  James  McDermott  Jr..  on  behalf  of 
James  McDermott.  ID.  Silver  Spring, 
Maryland.  Claims  Court  Number  90- 
2014  V 

191.  Donny  Epps  on  behalf  of  Ralph 
Epps.  Athens,  Georgia.  Claims  Court 
Number  90-2015  V 

192.  Jan  Hodsdon,  Columbus.  Ohio. 
Claims  Court  Number  90-2016  V 

193.  Kenneth  Pepin  on  behalf  of  Todd 
Pepin.  Deceased.  Kansas  City. 
Missouri.  Claims  Court  Number  90- 
2017  V 

194.  Andrew  Lemak  on  behalf  of  Mary 
Lemak.  Deceased.  Duquesne. 
Pennsylvania.  Claims  Court  Number 
90-2018  V 

195.  Michael  Jeter  on  behalf  of  Marjorie 
Jeter.  Lubbock,  Texas.  Claims  Court 
Number  90-2019  V 

196.  Clara  McCaslin  on  behalf  of  Perry 
McCaslin,  Henderson.  Kentucky, 
Claims  Court  Number  90-2020  V 

197.  Marsha  Thomas  on  behalf  of 
Michael  Thomas.  Austin.  Texas, 
Claims  Court  Number  90-2021  V 

198.  Marsha  Thomas  on  behalf  of 
Kristen  Thomas,  Austin,  Texas. 
Claims  Court  Number  90-2022  V 

199.  Larry  Dinwiddie  on  behalf  of 
Katherine  Dinwiddie.  Pasadena, 
Texas.  Claims  Court  Number  90-2023 
V 


200.  Tonmiy  Miller  on  behalf  of  Sasha 
Miller,  Yadkin ville.  North  Carolina, 
Claims  Court  Number  90-2024  V. 

Dated:  November  22. 1991. 
|oha  H.  Kslao. 

Acting  Administrator. 

[FR  Doc.  91-28540  Filed  11-27-91: 8:45  amj 
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Social  Security  Administration 

Suppiemantai  Security  Income 
IModemization  Project;  Reedieduied 
Meeting 

AOCNCV:  Social  Security  Administration, 

HHS. 

action:  Notice  of  rescheduled  meeting. 

summary:  Notice  is  hereby  given  that 
the  meeting  of  the  Supplemental 
Security  Income  (SSI)  Modernization 
Project  (the  Project)  that  was  to  be  held 
at  the  Social  Security  Administration 
Headquarters,  6401  Security  Boulevard, 
Baltimore.  MD  21235  on  November  18 
and  19, 1991,  has  been  rescheduled.  The 
meeting  will  be  held  in  Baltimore,  but 
has  been  rescheduled  for  January  9  and 
10. 1992.  This  notice  supersedes  the 
original  notice  of  this  meeting  published 
on  October  15. 1991  at  56  FR  51721. 
DATES:  January  9-10, 1992,  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  Social  Security 
Administration  Headquarters,  room  G- 
D-7  West  High  Rise  Building.  6401 
Security  Boulevard.  Baltimore.  MD 
21235. 
FOR  FURTHER  INFORMATWM  CONTACT: 

SSI  Modernization  Project  Staff,  room 

300.  Altmeyer  Building.  6401  Security 

Boulevard.  Baltimore,  MD  21235  (410) 

965-3571. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  of  the  SSI  Modernization 
Project  has  been  rescheduled.  This 
notice  supersedes  the  original  notice  of 
this  meeting  published  on  October  15. 
1991  at  56  FR  51721. 

The  Social  Security  Administration 
(SSA)  is  undertaking  a  comprehensive 
examination  of  the  SSI  program, 
reviewing  its  fundamental  structure  and 
purpose.  The  purpose  of  the  Project  is  to 
determine  if  the  SSI  program  is  meeting 
and  will  continue  to  meet  the  needs  of 
the  population  it  is  intended  to  serve  in 
an  efficient  and  caring  manner, 
recognizing  the  constraints  in  the 
current  fiscal  climate. 

The  first  phase  of  this  Project  is 
intended  to  create  a  dialogue  that 
provides  a  full  examination  of  how  well 
the  SSI  program  serves  the  needy,  aged, 
blind,  and  disabled. 

To  begin  this  dialogue,  the 
Commissioner  has  involved  23  people 


who  are  experts  in  the  SSI  program  and/ 
or  related  public  policy  areas.  The 
experts  include  a  wide  range  of 
representatives  of  the  aged,  blind,  and 
disabled  from  private  and  nonprofit 
organizations  and  Federal  and  State 
government  as  well  as  former  SSA  staff. 
Dr.  Arthur  S.  Flemming.  former 
Secretary  of  Health,  Education  and 
Welfare,  will  chair  the  meeting.  The 
purpose  of  this  initial  dialogue  is  to 
exchange  ideas  and  existing  information 
about  the  program.  This  exchange  will 
facilitate  the  sharing  of  ideas  among 
attendees'  constituencies,  including 
advocacy  groups,  and  state  and  local 
government  and  academicians.  The 
outcome  will  be  a  more  iiiformed  public 
that  has  an  interest  in  bringing 
individually  produced  innovative  ideas 
for  change  in  the  SSI  program  to  the 
Modernization  Project. 

This  is  the  tenth  in  a  series  of 
meetings  that  have  been  held  throughout 
the  country.  The  meeting  will  be  open  to 
the  public  to  the  extent  that  space  is 
available. 

The  experts  will  review  and  discuss 
the  public  comments  that  were  received 
on  the  paper,  "Summary  of  Options 
Identified  by  the  Public  In  Coimection 
with  the  Supplemental  Security  Income 
Modernization  Project".  This  document 
was  published  in  the  Federal  Register  on 
July  31. 1991  (56  FR  36640). 

A  summary  of  the  meeting  will  be 
available  at  no  charge.  The  transcript  of 
the  meeting  will  be  available  at  cost. 
Summaries  and  transcripts  may  be 
ordered  from  the  Project  Staff.  The 
transcript  and  all  written  submissions 
will  become  part  of  the  record  of  these 
meetings. 

Dated:  November  21. 1991. 

Peter  Spencer, 

Director,  SSI  Modernization  Project  Staff. 

[FR  Doa  91-28653  Filed  11-27-91: 8.45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-91-3350;  FR-2731-5-03] 

Sutnnlsslon  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
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who  are  experts  In  Hie  SSI  program  and/ 
or  related  public  policy  areas.  The 
experts  include  a  wide  range  of 
representatives  of  the  aged,  blind,  and 
disabled  from  private  and  nonprofit 
organizations  and  Federal  and  State 
government  as  well  as  former  SSA  staff. 
Dr.  Arthur  S.  Flemming.  former 
Secretary  of  Health,  Education  and 
Welfare,  will  chair  the  meeting.  The 
purpose  of  this  initial  dialogue  is  to 
exchange  ideas  and  existing  information 
about  the  program.  This  exchange  will 
facilitate  the  sharing  of  ideas  among 
attendees'  constituencies,  including 
advocacy  groups,  and  state  and  local 

"*•      government  and  academicians.  The 

outcome  will  be  a  more  informed  public 

\-        that  has  an  interest  in  bringing 

individually  produced  innovative  ideas 
for  change  in  the  SSI  program  to  the 
Modernization  Project. 

^  This  is  the  tenth  in  a  series  of 

meetings  that  have  been  held  throughout 

f        the  country.  The  meeting  will  be  open  to 
the  public  to  the  extent  that  space  is 

jg       available. 

The  experts  will  review  and  discuss 

^       the  public  comments  that  were  received 
on  the  paper,  "Summary  of  Options 

;d      Identified  by  the  Public  In  Cormection 
with  the  Supplemental  Security  Income 

-       Modernization  Project".  This  document 
was  published  in  the  Federal  Register  on 
July  31, 1991  (56  FR  36640). 

A  summary  of  the  meeting  will  be 
available  at  no  charge.  The  transcript  of 
the  meeting  will  be  available  at  cost. 
Summaries  and  transcripts  may  be 
ordered  from  the  Project  Staff.  The 
transcript  and  all  written  submissions 
will  become  part  of  the  record  of  these 
meetings. 

Dated:  Noveml>er  21. 1991. 

Peter  Spencer, 
-    Director,  SSI  Modernization  Pro/eel  Staff. 

,f         (FR  Doc.  91-28653  Filed  11-27-91:  8:45  am) 
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has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennie  Main.  0MB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPt^MENTAL  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  twenty  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OKfB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  15. 1991. 

Arnold  |.  Haiman, 

Director,  Office  of  Ethics. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Accountability  in  the 


No.  of 
respoodents 


Initial  applications- 
Updates 


13,539 
3.385 


Total  estimated  burden  hours:  37.233. 

Status:  Revision. 

Contact:  David  S.  Cristy,  HUD,  (202) 
755-6050,  Jennie  Main,  OMB,  (202)  395- 
6880. 

Dated:  November  15, 1991. 

SUPPORTING  STATEMENT— 1989  HUD 
REFORM  ACT,  SECTION  102 
IMPLEMENTATION 

A.  Justification 

1.  Explain  the  Circumstances  that  Make 
the  Collection  of  Information  Necessary 

This  is  a  revision  to  the  existing 
clearance  for  form  HUD-2880.  OMB 
approval  number  2500-0101  (exp.  12/31/ 
91).  While  this  form  has  OMB  approval, 
it  has  never  been  placed  in  service,  due 
to  other  delays  in  the  implementation  of 
section  102  of  the  HUD  Reform  Act.  This 
revision  includes  four  substantive 
changes,  which,  in  retrospect,  will 
improve  the  level  of  information 
collected  and  significantly  simplify  the 
form.  The  estimate  for  hours  per 


Provision  of  HUD  Assistance  (FR-27311 
Office:  Office  of  Ethics,  HUD. 
Description  of  the  need  for  the 
information  and  its  proposed  use: 
Section  102  of  *e  HUD  Reform  Act  of 
1989  requires  the  Department  to  make 
available  to  the  public  certain 
information  to  ensure  greater  integrity 
and  accountability  of  assistance 
administered  by  HUD.  This  legislation 
requires  that  HUD  collect  information 
from  applicants  regarding  other 
assistance  received  for  the  same 
programs  as  well  as  information  on  the 
investors  in  those  programs.  The 
collected  information  will  be  made 
available  to  the  public  upon  request. 
Fo-rm  number:  HUD-2880. 

Respondents:  All  applicants  for 
assistance  from  HUD  for  a  specific 
project  or  activity,  if  the  applicant  meets 
or  exceeds  a  threshold  of  $200,000  for 
the  receipt  of  covered  assistance  during 
the  fiscal  year  in  which  the  application 
is  submitted.  The  applicant  must  also 
make  the  disclosure  if  it  requests 
assistance  from  HUD  for  a  specific 
housing  project  that  involves  assistance 
from  other  governmental  sources. 

Frequency  of  submission:  On 
occasion. 
Reporting  burden: 


Frequency  of 


Houra/ 


Burden 
houre 


2S 

1.0 


33.848 
3.385 


response  has  decreased  from  4.2  hours 
to  2.2  hours;  however,  a  program-by- 
program  review  indicates  that  the 
estimated  number  of  respondents  has 
increased  significantly.  The  four 
changes  are: 

First,  Part  11  of  the  form  was  changed 
to  'Threshold  Determinations — 
Applicants  Only."  This  addition 
simplifies  the  form  for  applicants 
receiving  less  than  the  threshold  amount 
of  $200,000.  If  the  applicant  will  receive 
less  than  the  threshold  amount,  he/she 
need  only  sign  the  certifications  and  not 
fill  out  the  rest  of  the  form.  This  change 
will  also  make  the  form  easier  to 
understand. 

Second,  Part  IB  was  changed  to 
"Other  Government  Assistance 
Provided/Requested"  (previously  Part 
II).  A  certification  that  no  other 
government  assistance  than  that  shown 
in  part  III  was  added.  The  certification 
is  required  in  order  to  enforce  the 
regulation. 


Third,  Part  IV,  "Interested  Parties" 
(previously  Part  III)  was  changed  to 
include  a  certification  that  the 
information  is  true.  The  certification  is 
required  in  order  to  enforce  the 
regulation. 

Fourth,  Part  V,  "Report  on  Expected 
Sources  and  Uses  of  Funds"  (previously 
Part  IV),  was  changed  to  exclude  the 
three  columns  "Amount  Requested," 
"Amount  Approved,"  and  "Amount 
Received"  under  Source,  and 
"Obligated."  "Allocated."  and 
"Projected"  under  Use.  The  information 
required  in  this  part  is  not  consistent  for 
each  type  of  program  application; 
therefore,  specific  programmatic 
directions  are  given  in  the  "Instructions" 
section  of  the  form. 

The  Department  published  a  final  rule 
in  the  Federal  Register  on  March  14. 
1991,  (56  FR  11032),  which  contains  a 
number  of  provisions  that  are  designed 
to  ensure  greater  accountability  and 
integrity  in  the  provision  of  certain  types 
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'of  assistance  administered  by  the 
Department  Specific  features  include 
the  following: 

a.  Publication  in  the  Federal  Register  of  the 

availability  of  assistance  under  certain  HUD 
progranlft,  as  well  as  the  application 
requirements  and  procedures  and  selection 
criteria  to  be  used  in  making  the  assistance 
available. 

b.  Public  inspection  of  documentation  and 
other  information  adequate  to  indicate  the 
basis  upon  which  both  HUD  and  recipients  of 
HUD  assistance  provided  or  denied  the 
assistance  to  their  appHcants. 

c.  Publication  in  the  Federal  Register  of 
certain  competitive  funding  decisions  made 
by  the  Department  and  States  and  units  of 
local  government. 

d.  Disclosure  of  applicants  seeking  certain 
types  of  assistance  from  HUD,  and  from 
Slates  and  units  of  local  government,  of  other 
assistance  to  be  used  with  respect  to  the 
activities  to  be  carried  out  with  the 
assistance,  the  Hnancial  interests  of  persons 
in  the  activities,  and  the  sources  of  funds  to 
be  made  available  for  the  activities  and  the 
uses  to  which  the  funds  are  to  be  put. 

e.  Certification  by  HUD  that  the  assistance 
will  not  be  more  than  is  necessary  to  make 
the  assisted  activity  feasible,  after  taking  into 
account  assistance  from  other  government 
sources,  as  well  as  subsequent  adjustments 
to  the  assistance  based  on  updated 
disclosures  by  applicants. 

Each  applicant  who  submits  an 
application  for  assistance  within  the 
jurisdiction  of  the  Department  to  HUD, 
or  to  a  State  or  to  a  unit  of  general  local 
government,  for  a  specific  project  or 
activity  must  disclose  this  information 
whenever  the  dollar  threshold  is  met. 
This  information  must  be  kept  updated 
during  the  application  review  process 
and  while  the  assistance  is  being 
provided. 

2.  Indicate  How,  by  Whom,  and  for 
What  Purpose  the  Information  Is  To  Be 
Used  and  the  Consequence  to  Federal 
Program  or  Policy  Activities  If  the 
Collection  of  Information  Was  Not 
Conducted. 

This  legislation  was  developed  to 
ensure  greater  accountability  and 
integrity  in  the  provision  of  certain  types 
of  assistance  administered  by  the 
Department.  Under  the  legislation,  the 
Department  is  required  to  publish  in  the 
Federal  Register  the  availability  of 
assistance,  apphcation  requirements 
and  procedures,  the  selection  criteria  to 
be  used,  and  the  resulting  funding 
decisions.  HUD  must  also  provide  for 
public  inspection  all  documentation  and 
other  information  which  indicate  the 
basis  for  either  providing  or  denying  the 
assistance  being  requested. 

Applicants  for  assistance  are  required 
to  disclose  information  concerning  other 
governmental  assistance  they  have 
obtained  or  is  pending  for  the  same 


project,  as  well  as  information  about  the 
key  individuals  involved  with  the 
proposed  project/activity.  This 
information  will  assist  the  Department 
in  having  an  accurate  assessment  of  the 
extent  of  government  funding  for  a 
project  as  well  as  information  regarding 
the  key  personnel  involved.  The 
disclosure  requirement  would  be  the 
only  way  in  which  this  information 
could  be  obtained.  This  information  is 
essential  in  complying  with  the 
legislative  requirements  to  make 
improvements  in  HUD's  grants  and  loan 
processes. 

3.  Describe  Any  Consideration  of  the 
Use  of  Improved  Information 
Technology  To  Reduce  Burden  and  Any 
Technical  or  Legal  Obstacles  To 
Reducing  Burden 

It  would  be  difficult  to  determine  the 
extent  to  which  applicants  for  HUD 
assistance  have  advanced  information 
technology  equipment  on  hand. 
Therefore,  it  would  not  be  appropriate 
for  the  Department  to  mandate  the  use 
of  a  particular  technology.  The  form 
which  has  been  designed  to  capture  the 
required  data  however  could  easily  be 
computer  generated. 

4.  Describe  Efforts  To  Identify 
Duplication 

This  reporting  requirement  is  new  to 
the  Department.  It  is  explicitly 
mandated  by  Section  102  of  the  Housing 
Reform  Act  of  1989,  Public  Law  101-235, 
approved  December  15, 1989.  However. 
instructions  to  Part  V  "Report  on 
Sources  and  Uses  of  Fundus"  provide 
that  if  this  report  requires  information 
provided  elsewhere  in  the  application 
package,  the  applicant  need  not  repeat 
the  information,  but  need  only  refer  to 
the  form  and  location  to  incorporate  it 
into  the  report 

5.  Show  specifically  Why  Any  Similar 
Information  Already  Available  Cannot 
Be  Used  or  Modified  for  the  Purpose 
Described  in  2 

This  is  a  new  requirement  The 
information  that  is  being  required  for 
disclosure  has  not  been  routinely 
requested  previously. 

ft  If  the  Collection  of  Information 
Involves  Small  Businesses  or  Other 
Small  Entities,  Describe  the  Methods 
Used  To  Minimize  Burden 

An  applicant  for  assistance  within  the 
jurisdiction  of  the  Department  will  not 
be  required  to  make  the  disclosures  if 
they  will  not  receive  an  aggregate 
amount  of  all  forms  of  such  assistance  in 
excess  of  $200,000  during  the  Fiscal  Year 
in  which  the  application  is  submitted. 
Setting  the  threshold  at  this  level  should 


exclude  small  entities  from  the  reporting 
requirement 

7.  Describe  the  Consequences  to  Federal 
Program  or  Policy  Activities  If  the 
Collection  Were  Conducted  Less 
Frequently 

This  requirement  is  part  of  the 
assistance  application  process.  As  such, 
it  is  not  a  periodic  report,  but  instead 
should  be  viewed  as  a  one  time 
requirement.  It  is  intended  to  provide 
information  necessary  to  the  review 
process. 

8.  Explain  Any  Special  Circumstances 
that  Require  the  Collection  To  Be 
Conducted  in  a  Manner  Inconsistent 
With  the  Guidelines  in  5  CFR  1320.6 

None. 

9.  Describe  Efforts  To  Consult  with 
Persons  Outside  the  Agency  To  Obtain 
Their  Views  on  the  Availability  of  Data 

The  Department  published  a  proposed 
rule  to  implement  Section  102  on  June 
19, 1990  (55  FR  25036).  Comments  on  the 
proposed  rule  were  received  and 
considered. 

10.  Describe  Any  Assurance  of 
Confidentiality  Provided  To 
Respondents  and  the  Basis  for  the 
Assurance  in  Statute.  Regulation,  or 
Agency  Policy 

All  applications  and  related 
documentation  will  be  made  available 
to  the  public  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  All 
Exemptions  authorized  by  §  15.21  apply 
to  the  production  of  material.  This 
includes  the  exemption  for  trade  secrets 
or  commercial  or  financial  information 
that  are  obtained  from  a  person  and  are 
privileged  or  confidential 

11.  Provide  Additional  fustification  for 
Any  Questions  of  a  Sensitive  Nature 

Questions  involving  financial  interest 
are  statutorily  mandated. 

12.  Provide  Estimates  of  Annualized 
Cost  to  the  Federal  Government  and  to 
the  Respondents 

Federal  Government 

The  cost  to  the  government  can  be 
broken  down  as  follows: 


No.  of  reviews  of  disclosed  infor- 
mation (Including  Updates) 

No.  hours  to  complete  a  review  — 

Cost  for  total  no.  of  reviews  (@ 

$30  hr.) 


16,924 
.45 

$228,471 
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exclude  small  entities  from  the  reporting 
requirement. 

7.  Describe  the  Consequences  to  Federal 
Program  or  Policy  Activities  If  the 
Collection  Were  Conducted  Less 
Frequently 

This  requirement  is  part  of  the 
assistance  application  process.  As  such, 
it  is  not  a  periodic  report,  but  instead 
should  be  viewed  as  a  one  time 
requirement.  It  is  intended  to  provide 
information  necessary  to  the  review 
process. 
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With  the  Guidelines  in  5  CFR  1320.6 

None. 

ft  Describe  Efforts  To  Consult  with 
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rule  to  implement  Section  102  on  June 
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proposed  rule  were  received  and 
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All  applications  and  related 
documentation  will  be  made  available 
to  the  public  in  accordance  with  the 
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552)  and  HUD's  implementing 
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to  the  production  of  material.  This 
includes  the  exemption  for  trade  secrets 
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privileged  or  confidential. 

11.  Provide  Additional  fustification  for 
Any  Questions  of  a  Sensitive  Nature 

Questions  involving  financial  interest 
are  statutorily  mandated. 

12.  Provide  Estimates  of  Annualized 
Cost  to  the  Federal  Government  and  to 
the  Respondents 

Federal  Government 

The  cost  to  the  government  can  be 
broken  down  as  follows: 


No.  of  review*  of  disclosed  infor- 
mation (including  Updates) 
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Cost  for  total  na  of  reviews  (@ 

$30  hr.) 


16.924 
.4S 

$228,471 
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Respondent 

The  cost  to  respondents  to  disclose 
the  data  HUD  is  requiring  is  estimated 
at  $558,492.  This  number  is  for  the  total 
number  of  applicants  meeting  the 
$200,000  threshold  and  is  based  on  the 
following  assumptions: 

Current  hourly  wage  is  estimated  at 
$15  per  hour.  Each  applicant  must 
disclose  three  types  of  information:  a 
listing  of  other  government  assistance 
that  is  expected  to  be  made  available 


for  the  project,  a  listing  of  all  interested 
parties  including  any  developers, 
contractors,  and  consultants,  and  a 
report  of  all  sources  and  uses  of  funds. 
The  time  required  to  prepare  this 
information  is  estimated  at  2.5  hours  per 
initial  submission. 


13.  Provide  Estimates  of  the  Burden  of 
Collection  of  Information 

This  is  a  new  requirement  The 

following  matrix  provides  an  estimate  of 
the  burden  on  respondents  meeting  the 
threshold  necessitated  by  the  disclosure 
report 


^k>.  of  disclosures 
rmduding  updates) 

Hours 

Rate 

Tot^ 

16,924 

ii 

$15 

$V>B,492 

No  o» 

responses 


Frequerwy 


Hours 


Buntsn 


Initial  Applications.. 
Updates 


13.539 
3.385 


25 


Total  Estimated  Burden  Hours . 


.37.233 


14.  Explain  Reasons  for  Changes  in 
Burden,  Including  the  Need  for  any 
Increases 

The  total  estimated  burden  hours  has 
increased  marginally  (35,568  to  37,233) 
since  the  last  submission.  While  the 
form  has  been  simplified  by  allowing 


applicants  who  fall  below  the  threshold 
to  certify  to  that  and  quit  the  form,  and 
by  removing  the  three  columns  of 
information  under  Part  V,  the  estimated 
number  of  respondents  has  Increased.  A 
program-by-program  review  of  probable 
applicants  revealed  significantly  more 
respondents  than  previously  anticipated. 


However,  the  total  burden-hours 
increase  is  less  than  five  percent 

75.  Collection  of  Information  To  Be 
Used  for  Statistical  Use 

Not  applicable. 

MLUNO  OOOE  «>10-01-« 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Development 

Otiice  of  Eihics 


ir 

OMB  Approval  No  2500-0000  (exp  12/31/91) 


IndrucUont.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  4.) 
Part  I  Applicant/Recipient  Information  Indicate  whether  this  is  an  Initial  Report  [_J 


or  an  Update  Report 


D 


1.  Applicant/Recipient  Name,  Address,  and  Phone  (include  area  code) 


Social  Security  Number  or 
Employer  ID  Number 


2.  Project  Assisted/  to  be  Assisted  (ProjecVActivity  name  and/or  number  and  its  location  by  Street  address.  City,  and  State) 


3.  Assistance  Requested/'Received 


4.  HUD  Program 


5    Amount  Requested/Ptecetved 


Part  II.  Threshold  Determinations  -  Applicants  Only 


Are  you  requesting  HUD  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  12,  Subpart  C, 
and  have  you  received,  or  can  you  reasonably  expect  to  receive,  an  aggregate  amount  of  all  forms  of  covered 
assistance  from  l-IUD,  States,  and  units  of  general  local  government,  in  excess  o(  $200,000  during  the  Federal 
fiscal  year  (October  1  through  September  30)  in  which  the  application  is  submitted?  Q  Yes 

If  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 

i  hereby  certify  that  this  information  is  true.  (Signature) Date_ 


Dno 


Is  this  applicatbn  for  a  specific  housing  project  that  involves  oth 
M  Yes,  you  must  complete  the  remainder  of  this  repia^^  ''— ^■' 
K  No,  you  must  sigh  this  certification. 
I  hereby  certify  that  this  information  is  true.  (Signature)  _ 


°'"T" 


□  Yes  □  No 


Date 


If  your  answers  to  both  questions  are  No,  you  do  not  need  to  complete  Parts  III,  IV,  or  V,  IxJt  you  must  sign  the  certification  at  the  end  of  the  report. 
Part  III.  Other  Government  Assistance  Provided/Requested 


DepartmenVSlate/Local  Agency  Name  and  Address 


Program 


Type  of  Assistance 


Amount  Requested  Provided 


Is  there  other  government  assistance  that  is  reportable  in  this  Part  and  in  Part  V.  but  that  is  reported  only  in  Part  V?  |     [Yes 

Date 


□  No 


If  there  is  no  other  government  assistance,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Page  1  of  7 


form  HUO-2880  (11/18/91) 
ref.  Sec  102.  HRA  1989;  PL  101  -  235 


mber  29. 1991  /  Notices 
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It 
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OMB  Approval  No  2500-0000  (exp  12731/91) 


1  page  4.) 

il  Report  I I 


or  an  Updats  Report 


D 


Social  Security  Number  or 
Employer  ID  Number 


«&$,  City,  aruj  State) 


ogram 


5.   Amount  Requested/Recetved 
$ 


;FR  Part  12,  Subpart  C, 
It  of  all  forms  of  covered 
),000  during  the  Federal 


□  Yes  □  No 


Date 


aix;e? 


n  Yes  n  No 


Date 


ou  must  sign  the  certification  at  the  end  of  the  report. 


s  of  Assistance 

Atnount  Requested'Provtded 

reported  only  in  Part  V?  |     |Yes  QNo 


Date 


form  HUD-2880  (11/18/91) 
ref.  Sec  102.  HRA  1989:  PL  101  -  235 
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ParttV.  Interested  Parties 

AlphaMUcai  kxi  o>  ail  persons  wtt\  a  reportabte  financial    I     Sooa/  Security  f^omber  or 

.■ _     -. . ^ ...  C«.«l>^.<u.    irS    kL  .M.KA* 


inl9res(  m  the  protect  or  activity 

(for  individuals  g«ve  the  last  f>«n>e  first) 


H  there  are  no  persons  with  a  reportable  financiat  Interest,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date. 


PageZof? 
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Part  V.  Report  on  Expected  Sources  and  Uses  of  Funds 


Source 


PROOF 


if  there  are  no  sources  of  funds,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date 


Um 


If  there  are  no  uses  of  funds,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date 


Cartiftcation 

Warning:  If  you  knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Title  18  of  the  United  States 
Code.  In  addtion,  any  person  who  knowingly  and  materially  vwlates  any  required  disckjsure  of  information,  inducing  intentional  non-disdos  jre,  is  subject  to  civil 
money  penalty  not  to  exceed  $10,000  for  each  violation. 

I  certify  that  this  information  is  true  and  complete. 

Signature 


Date 
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Public  reporting  burden  tor  this  coliection  of  information  1$  estimated  to  average  2  5  hours  per  response,  inciuding  the  time  for  reviewing  v^strucbons.  searchirtg 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  Sef>d  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden  to  the  Reports  Management  Officer.  Office  of  information 
Policies  and  Systems,  US  Department  of  Housing  and  Urban  Development,  Washington ,  D  C  204 1 0-3600  and  to  the  Office  ol  ktenagement  and  Budget  PapemvorV 
Reduction  Project  (2500-0000),  Washington,  DC  20503.  Do  not  send  this  completed  form  to  either  of  tt>ese  addressees. 

Privacy  Act  Statement.  Except  for  Social  Security  Numbers  (SSNs)  and  Employer  Identification  Numbers  (EINs),  the  Department  of  Housing  and  Urban 
Development  (HUD)  is  auttx>hzed  to  collect  all  the  infonnation  required  by  this  form  under  section  1 02  of  the  Department  of  Housing  and  Urtian  Development  Fteterm 
Act  of  1989. 42  U  S.C  3531 .  Disclosure  of  SSNs  and  EINs  is  opbonal.  The  infonnation  you  provide  will  enable  HUD  to  cany  out  its  responsibilities  under  Sections 
102(b).  (c).  and  (d)  of  the  Department  of  Housing  and  Urban  Development  fteform  Act  of  1 989,  Pub.  L.  101-235,  appnjved  December  15,  1989  These  provisont 
will  help  ensure  greater  accountability  and  integnty  in  the  provision  of  certain  types  of  assistance  administered  by  HU  D  They  will  also  help  ensure  that  H  UD  assistance 
for  a  specific  housing  project  under  Section  102(d)  is  not  more  ttian  is  necessary  to  make  the  project  feasible  after  taking  account  ol  other  government  assistance 
HUD  will  nnake  available  to  ttie  public  all  applicant  disclosure  reports  for  five  years  in  the  case  of  applications  for  competitive  assistance  and  tor  generally  three  years 
in  the  case  of  other  applications.  Update  reports  will  be  made  available  along  with  the  disctosure  reports,  but  in  no  case  for  a  penod  generally  less  tfian  three  years. 
All  reports,  both  Initial  reports  and  update  reports,  will  be  made  available  in  accordance  with  the  Freedom  of  Information  Act  (5  US  C  §552)  and  HUDs  implementing 
regulations  at  24  CFR  Part  15.  HUD  will  use  the  information  m  evaluating  individual  assistance  applicabons  and  m  performing  internal  administrative  analyses  to 
assist  in  the  management  of  specific  HUD  programs  The  information  will  also  be  used  in  making  the  determination  under  Section  1 02(d)  whether  HUD  assistance 
for  a  specific  housing  project  is  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other  government  assistance  The  SSN  or  EiN  is  used 
as  a  unique  identifier.  You  must  provide  all  the  required  information  Failure  to  provide  any  required  information  may  delay  tt»  processing  ol  your  application,  and 
may  result  in  sanctions  and  penalties,  including  imposition  of  the  administrative  and  dvil  money  penalties  specified  under  24  CFR  §12  34 
Note:  This  form  only  coversassistanoe  made  available  by  tlw  Department.  States  and  units  of  general  local  government  ttiat  carry  out  responsibilibes  under  Sections 
102(b)  and  (c)  of  the  Reform  Act  must  develop  their  own  procedures  for  complying  with  the  Act 


lalties  under  Section  1 00 1  of  Title  1 8  of  the  United  States 
on,  includng  intentional  non-disdosure,  is  subject  to  civil 


Instructions  (See  Note  1  on  last  page.) 

L   Overview.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  initial 

reports  from  applicants  for  HUD  assistance  and  (2)  update  reports 

from  recipients  of  HUD  assistance.  An  overview  of  these  requirements 

follows. 

A.  Applicantdisclosure(lnltlal)reports:  General.  All  applicants  for 
assistance  from  HUD  for  a  specific  project  or  activity  must  make  a 
number  of  disclosures,  if  the  applicant  meets  a  dollar  threshold  for  the 
receipt  of  covered  assistance  during  the  fiscal  year  in  which  the 
application  is  submitted.  The  applicant  must  also  mal<e  the  disclo- 
sures if  it  requests  assistance  from  HUD  for  a  specific  housing  project 
that  involves  assistance  from  other  governmental  sources. 
Applicants  subject  to  Subpart  C  must  make  the  folbwing  d 

Assistance  from  other  government  sources  in  conn 

the  project. 

The  financial  interests  of  persons  in  the  project, 

The  sources  of  funds  to  be  made  available  for  the  project,  and 

The  uses  to  which  the  funds  are  to  be  put. 

B.  Update  reports:  General.  All  recipients  of  covered  assistance 
must  submit  update  reports  to  the  Department  to  reflect  substantial 
changes  to  the  initial  applicant  disclosure  reports. 

C.  Applicant  disclosure  reports:  Specific  guidance.  The  applicant 
must  complete  all  parts  of  this  disclosure  form  if  either  of  the  f  oltowing 
two  circumstances  in  paragraph  1.  or  2.,  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applicant  submKs  an  application  for 
assistance  for  a  specific  project  or  activity  (See  Note  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  specific 
project  or  activity;  or 

HUD  makes  assistance  available  to  an  entity  (other  than  a  State 
or  a  unit  of  general  kx:al  government),  such  as  a  public  housing  agency 
(PHA),  for  a  specific  project  or  activity,  where  the  application  is 
required  by  statute  or  regulation  to  be  submitted  to  HUD  for  any 
purpose;  and 

b.  Dollar ThreshoW.  The  applicant  has  received,  or  can  reasonably 
expect  to  receive,  an  aggregate  amount  of  all  forms  of  assistance  (See 
Note  3)  from  HUD,  States,  and  units  of  general  local  government,  in 
excess  of  $200,000  during  the  Federal  fiscal  year  (October  1  through 
September  30)  in  which  the  application  is  submitted.  (See  Note  4) 
2.  The  applicant  submits  an  application  for  assistance  for  a  specific 
housing  project  that  involves  other  government  assistance.  (See 
Notes)  Note:  ThereisnodollarthreshoWforthiscriterion:  tnyother 
government  assistance  triggers  the  requirement.  (See  Note  6) 


K  the  Application  meets  neither  of  these  two  criteria,  the  applicant 
need  only  complete  Parts  I  and  II  of  this  report,  as  well  as  the 
certification  at  the  end  of  the  report.  If  the  Application  meets  either  of 
these  criteria,  the  applicant  must  complete  the  entire  report. 

The  applicant  discbsure  report  must  be  submitted  with  the  application 
for  the  assistance  involved. 

D.  Update  reports:  Specific  guidance.  During  the  period  in  which 
an  application  for  covered  assistance  is  pending,  or  in  which  the  assis- 
tance is  being  provided  (as  indicated  in  the  relevant  grant  or  other 
agreement),  the  applicant  must  make  the  tolk>wing  additional  disclo- 
sures: 

P nation  that  shoukf  have  been  disclosed  in  connection  with 
on,  but  that  was  omitted. 

2.  Any  information  that  wouW  have  been  subject  to  disclosure  in  con- 
nection with  the  application,  but  that  arose  at  a  later  time,  including 
information  concerning  an  interested  party  that  now  meets  the  appli- 
cable disckjsure  threshold  referred  to  in  Part  iV,  below. 

3.  For  changes  in  prevkiusly  disctosed  other  government  assistance: 
For  programs  adm  inistered  by  the  Assistant  Secretary  for  Commu- 
nity Planning  and  Development,  any  change  in  other  government 
assistance  that  exceeds  the  amount  of  such  assistance  that  was 
previously  disclosed  by  $250,000  or  by  10  percent  of  the  assistance 
(whichever  is  lower). 

For  all  other  prog  rams,  any  change  in  other  government  assistance 
that  exceeds  the  amount  of  such  assistance  that  was  previously 
disckised. 

4.  For  changes  in  previously  disctosed  financial  interests,  any  change 
in  the  amount  of  the  financial  interest  of  a  person  that  exceeds  the 
amount  of  the  previously  disck>sed  interests  by  $50,000  or  by  10 
percent  of  such  interests  (whichever  is  tower). 

5.  For  changes  in  previously  disclosed  sources  or  uses  of  funds: 

a.  For  programs  adm  inistered  by  the  Assistant  Secretary  for  Commu- 
nity Planning  and  Devetopment: 

Any  change  in  a  source  of  funds  ttiat  exceeds  the  amount  c4  all 
prevtously  disctosed  sources  of  funds  by  $250,000  or  by  1 0  percent  of 
those  sources  (whichever  is  tower);  and 

Any  change  in  a  use  of  funds  under  paragraph  (b)(1)(iii)  that 
exceeds  the  amount  of  all  prevtously  disctosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses  (whichever  is  tower). 
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b.  For  at  pn^ams.  othsr  than  thOM  administorad  by  tha  Assistant 
S«aetary  for  Community  Planning  and  D«v«kx)m«nt: 

For  projects  r«c«ivinQ  a  tax  credit  under  FecJer al.  State,  or  locat  law, 
ar^  change  in  a  source  of  funds  th^  was  previously  disclosed. 

For  an  other  projects,  any  change  in  a  source  of  funds  that  exceeds 
tfie  lower  of: 

The  amount  previously  disclosed  for  that  source  ot  funds  by 
$250,000.  or  by  1 0  percent  of  the  amount  previously  disclosed  tor  that 
source,  whichever  is  lower;  or 

The  amount  previously  disclosed  for  ail  sources  of  funds  by 
$250,000.  or  t>y  1 0  percent  of  the  amount  previously  disclosed  for  all 
sources  of  funds,  whichever  Is  lower. 

c.  For  aU  programs,  other  than  those  administered  l>y  the  Assistant 
Secretary  for  Community  Plannif>g  and  Development: 

For  projects  receiving  a  tax  credit  under  Federal.  State,  or  local  law. 
any  change  in  a  use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  use  of  funds  that  exceeds  the 
lower  of: 

The  amount  previously  disclosed  for  that  use  of  funds  by 
$250,000.  or  by  1 0  percent  of  the  amount  previously  disclosed  for  that 
use,  whichever  is  tower;  or 

The  amount  previously  disctosed  for  all  uses  of  funds  by 
$250,000,  or  by  10  percent  of  the  amount  prevbusly  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note:  Update  reports  must  be  submitted  within  30 days  of  the  change 
requiring  the  update.  The  requirement  to  provide  update  reports  only 
applies  if  the  application  for  the  underlying  assistance  was  submitted 
on  or  after  the  effective  date  of  Subpart  C. 
R.  Llna-by-Llne  Instructions. 

A.  Part  L    AppllcanfRecipient  Information.  O)  fS) 

All  applicants  for  HUD  assistance  specified  in  Sectton  I.C.IipTaicv* 
as  well  as  all  recipients  required  to  sut>mit  an  update  report  under 
Section  I.D.,  above,  must  complete  the  information  required  by  Part  I. 
The  applicant/recipient  must  indicate  whether  the  disclosure  is  an 
initial  or  an  update  report.  Line^by-line  guidance  for  Part  I  follows: 

1 .  Enter  the  tuM  name,  address,  city.  State,  zip  code,  and  telephone 
number  (including  area  code)  of  the  applicant/recipient.  Where  the 
applicant/recipient  is  an  Individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered.  The  applicant/reapienfs  SSN  or  EIN, 
as  appropriate,  should  also  be  errtered. 

2.  Applicants  enter  the  name  and  full  address  of  the  project  or  activity 
for  whk:h  the  HUD  assistance  is  sought.  Recipients  enter  the  name 
and  full  address  of  the  HUD-assisted  project  or  activity  to  which  the 
update  report  relates.  The  most  appropriate  government  identifying 
number  must  be  used  (e.g.,  RFP  No.;  IFB  No.;  grant  announcement 
No.;  or  contract,  grant,  or  toan  No.)  Include  prefixes. 

3.  Applicants  describe  the  HUD  assistance  referred  to  in  Section 
I.C.1  .a.  that  Is  being  requested.  Recipients  describe  the  HUD  assis- 
tance to  which  the  update  report  relates. 

4.  Applicants  enter  the  HUD  program  name  under  which  the  assis- 
tance is  being  requested.  Recipients  enter  the  HUD  program  name 
under  which  the  assistance,  that  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  application  or  award  documentation.  NOTE:  In 
the  case  of  assistance  that  Is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of  the 
United  Stales  Housing  Act  of  1 937),  the  amount  of  assistance  to  be  re- 
ported includes  all  amounts  that  are  to  be  provided  over  the  term  of  the 
contract,  irrespective  of  when  they  are  to  be  received. 


Note:  In  the  case  of  Mortgage  Insurance  under  24  CFR  Subtitle  B. 
Chapter  II,  the  n>orlgagor  is  responstole  for  making  the  applicant 
disctosures,  and  the  mortgagee  is  responstole  for  furnishing  the 
mortgagor's  disclosures  to  the  Department.  Update  reports  must  be 
submitted  directly  to  HUD  by  the  nwrtgagor. 
Note:  In  the  case  of  the  Project-Based  Certificate  program  under  24 
CFR  Part  882,  Subpart  G,  the  owner  is  responsible  for  making  the 
applicant  disctosures,  and  the  PHA  is  responsible  for  fumishing  the 
owner's  disctosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  IL   Threshokj  Determinationa — Applicants  Only 

Part  llcontains  inform attontohelpthe applicant  determine  whetherthe 
remainder  of  the  form  must  be  completed.  Recipients  filing  Update 
Reports  should  not  complete  this  Part 

1 .  The  first  question  asks  whether  the  applicant  meets  the  Nature  of 
Assistance  and  Dollar  Threshold  requirements  set  forth  in  Section 
I.C.1 .  above. 

If  the  answer  Is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  H  the  answer  Is  No.  the  form  asks  the  applicant  to  certify  that  its 
response  is  correct,  and  to  complete  the  next  question. 

2.  The  second  queston  asks  whetherthe  applicatton  is  for  a  specific 
housing  project  that  involves  other  government  assistance,  as  de- 
scribed In  Sectton  I.C.2.  above. 

H  the  answer  is  Yes,  the  appltoant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No.  the  form  asks  the  appltoant  to  certify  that  its 
response  is  correct. 

H  the  answer  to  both  questionsi  and  2  Is  No.  the  applicant  need  not 
complete  Parts  III.  IV.  or  V  of  the  report,  but  must  sign  the  certiftoatton 
at  the  end  of  the  form. 

C.  Part  IN.  Other  Government  Assistance. 
^isHa|&  to  be  completed  by  both  applicants  filing  applicant 

''dstiKUK  reports  and  recipients  filing  update  reports.  Appitoants 
must  report  any  other  government  assistance  Involved  In  the  project 
or  activity  for  whtoh  assistance  is  sought.  Recipients  must  report  any 
other  government  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Sectton  I.D.1 ..  2..  or  3..  above. 
Other  government  assistance  is  defined  In  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  government  assistance  is  expected 
to  be  made  available  if,  based  on  an  assessment  of  all  the  circum- 
stances Involved,  there  Is  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disctosures  must  include  all  other  govern- 
ment assistance  involved  with  the  HUD  assistance,  as  well  as  any 
other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  Include  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  project  at  the  time  of  the  assistance  request. 
The  foltowing  irifomiatton  must  be  provtoed: 

1.  Enter  the  name  and  address,  city.  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available.  Include  at  least 
one  organizational  level  below  the  agency  name.  For  example.  U.S. 
Department  of  Transportatton.  U.S.  Coast  Guard;  Department  of 
Safety.  Highway  Patrol. 

2.  Enter  the  program  name  and  any  relevant  identifying  numbers,  or 
other  means  of  klentlf  toatton,  for  the  other  government  assistance. 

3.  State  the  type  of  other  government  assistance  (e.g.,  toan,  grant, 
toan  insurartce). 

4.  Enter  the  dollar  amount  of  the  other  government  assistance  that  is, 
or  is  expected  to  be.  ntade  available  with  respect  to  the  project  or 
activities  for  whtoh  the  HUD  assistance  is  sought  (applicants)  or  has 
been  provided  (recipients). 
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If  the  applicant  has  no  other  govemment  assistance  to  disctose.  it  must 
certify  that  this  assertion  is  correct. 

To  avoid  duplication,  If  there  Is  other  government  assistance  underthis 
Part  and  Part  V,  the  applicant/recipient  shoukj  check  the  appropriate 
box  in  this  Part  and  list  the  information  in  Part  V,  clearly  designating 
which  sources  are  other  government  assistance. 

D.  Part  IV.  Interested  Parties. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports. 
Applicants  must  provide  information  on: 

(1)AII  developers,  contractors,  or  consultants  involved  in  the  applica- 
tion for  the  assistance  or  in  the  planning,  development,  or  implemen- 
tation of  the  project  or  activity;  and 

(2)  Any  other  person  who  has  a  financial  interest  in  the  project  or 
activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  1 0 
percent  of  the  assistance  (whichever  is  fower). 

Recipients  must  make  the  additional  disclosures  refferred  to  in  Section 
I.D.1..2.,  or4,  above. 

Note:  A  finandai  interest  means  any  financial  involvement  in  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  pnsject  or  activity, 
shares  in  any  prof  it  on  resale  or  any  distribution  of  surplus  cash  or  other 
assets  of  the  project  or  activity,  or  receives  compensation  for  any 
goods  or  services  provided  in  connecti9n  with  the  project  or  activity. 
Residency  of  an  indivkjual  in  housing  for  which  assistance  is  being 
sought  is  not.  by  itself,  considered  a  covered  financial  interest. 
The  foltowing  information  must  be  provided. 

1 .  Enter  the  full  names  and  addresses  of  all  persons  referred  to  in 
paragraph  (1 )  or  (2)  of  this  Part.  If  the  person  is  an  entity,  the  listing 
must  include  the  full  name  of  each  officer,  director,  and  principal 
stockholder  of  the  entity.  All  names  must  be  listed  alphabetically,  and 
the  names  of  individuals  must  t>e  shown  with  their  last  names  first. 

2.  Enter  the  Social  Security  Number  (SSN)  or  Emptoyee  kJentif  cation 
Number  (EIN),  as  appropriate,  for  each  person  listed. 

3.  Enter  the  type  of  participation  in  the  project  or  activity  for  each 
person  listed:  i.e.,  the  person's  specific  role  in  the  project  (e.g., 
contractor,  consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

If  the  applicant  has  no  persons  with  financial  interests  to  disclose,  it 
must  certify  that  this  assertion  is  correct. 

5.  Part  V.  Report  on  Sources  and  Uses  of  Funds.This  Part  is  to  be 
completed  by  both  applicants  filing  applicant  disclosure  reports  and 
recipients  filing  update  reports. 

The  applicant  disclosure  report  must  specify  all  expected  sources  of 
funds  —  both  from  HUD  and  from  any  other  source — that  have  been, 
or  are  to  be,  made  available  for  the  project  or  activity.  Non-HUD 
sources  of  funds  typically  include  (but  are  not  limited  to)  other  govern- 
ment assistance  referred  to  in  Part  III.  equity,  and  amounts  from 
foundatbns  and  private  contributions.  The  report  must  also  specify  all 
expected  uses  to  which  funds  are  to  be  put.  All  sources  and  uses  of 
funds  must  be  listed,  if,  based  on  an  assessment  of  all  the  circum- 
stances involved,  there  are  reasonable  grounds  to  anticipate  that  the 
source  or  use  will  be  forthcoming. 

Note  that  if  any  of  the  source/use  information  required  by  this  report 
has  t>een  provided  elsewhere  in  this  application  package,  the  appli- 
cant need  not  repeat  the  information,  but  need  only  refer  to  the  form 
and  kxation  to  incorporate  it  into  this  report.  (It  is  likely  that  some  of 
the  information  required  by  this  report  has  been  provided  on  SF  424A, 
and  on  various  budget  forms  accompanying  the  application.)  If  this 
report  requires  information  beyond  that  provided  elsewhere  in  the 


application  package,  the  applicant  must  include  in  this  report  all  the 
additional  information  required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
discbsed  sources  and  uses  of  funds  as  provided  in  Secton  I.D.5., 
above. 

General  Instructions  —  sources  of  funds 

Each  reportable  source  of  funds  must  indicate: 

&  The  name  and  address,  city.  State,  and  zip  code  of  the  individual  or 
entity  making  the  assistance  available.  At  least  one  organizational 
level  bek}w  the  agency  name  shoukj  be  included.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

b.  The  program  name  and  any  relevant  identifying  numbers,  or  other 
means  of  kJentif  ication,  for  the  assistance. 

c.  The  type  of  assistance  (e.g.,  foan,  grant,  toan  insurance). 
Specific  instructions  —  sources  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re- 
search, each  source  of  funds  must  indicate  the  total  anrwunt  of 
approved,  and  received;  and  must  be  listed  in  descending  order 
according  to  the  amount  indicated. 

(2)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Development,  and  Public  and  Indian  Housing,  each  source  of  funds 
must  indicate  the  total  amount  of  funds  involved,  and  must  be  listed  in 
descending  order  according  to  the  anrraunt  indicated. 

(3)  H  Tax  Credits  are  involved,  the  report  must  indicate  all  syndication 
proceeds  and  equity  involved. 

General  instructions— uses  of  funds. 

Each  reportable  use  of  funds  must  cleariy  kjentify  the  purpose  to  which 
they  are  to  be  put.  Reasonable  aggregations  may  be  used,  such  as 
total  structure'  to  include  a  number  of  structural  costs,  such  as  roof, 
evevators,  exterior  masonry,  etc. 

Specific  instructions  -  uses  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Devebpment  and  Re- 
search, each  use  of  funds  must  indicate  the  total  amount  of  funds 
involved;  must  be  broken  down  by  amount  committed,  budgeted,  and 
planned;  and  must  be  listed  in  descending  order  according  to  the 
amount  indicated. 

(ii)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Development,  and  Public  and  Indian  Housing,  each  useof  funds  must 
indicate  the  total  amount  of  funds  involved  and  must  be  listed  in 
descending  order  according  to  the  amount  involved. 

(iii)  If  any  program  administered  by  the  Assistant  Secreta^  for 
Housing-Federal  Housing  Commissioner  is  involved,  the  report  must 
indicate  alluses  paid  from  HUD  sources  and  other  sources,  including 
syndication  proceeds.  Uses  paid  should  include  the  following 
amounts. 

AMPO 

Architect's  fee  —  design 
Architect's  fee  —  supervision 
Bond  premium 
Builder's  general  overhead 
Builder's  profit 
Construction  interest 
Consultant  fee 
Contingency  Reserve 
Cost  certification  audit  fee 
FHA  examination  fee 
FHA  inspection  fee 
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Financing  fe« 

FNMA/GNMAfo« 

General  requirements 

Insurance 

Legal  —  construction 

Legal  —  organ  ization 

Other  fees 

Purchase  price 

Supplemental  management  fund 

Taxes 

Title  and  recordingOperating  deficit  reserve 

Resident  initiative  fund 

Syndication  expenses 


Working  capital  reserve 
Total  land  improvement 
Total  structures 

Uses  paid  from  syndication  must  include  the  following  amounts- 
Additional  acquisition  price  and  expenses 
Bridge  loan  interest 
Development  fee 
Operating  deficit  reserve 
Resident  initiative  fund 
Syndication  expenses 
Working  capital  reserve 


Footnotes: 

1    All  cHatioos  are  to  24  CFR  Part  12.  wtMchiwaspoWiihed  in  the  Federal 

Regiiter  or  March  14. 1991  «t  56  Fed  Reg.  11032. 

2.  A  list  of  ttie  oovered  assistance  programs  can  l»  found  at  24  CFR  §  1 2  30. 
or  in  the  rules  or  administrative  instnjcbons  governing  the  programinvolved. 
Note:  The  list  ot  covered  programs  wiU  be  updated  perodically. 

3  Assistance  means  any  contract,  grant,  loan,  cooperative  agreement,  or 
other  fomi  of  assista»ice.  InducSng  the  insurance  or  guarantee  ot  a  toan  or 
mortgage,  that  is  provkted  with  respect  to  a  specific  project  Of  activity  under 
a  program  administered  t)y  the  Department  The  term  does  not  indude 
coolracu,  such  as  procurements  contracts,  that  are  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

4.  See  24  CFR  §§12.32  (a)(2)  and  (3)  fof  detailed  flwdance  on  how  the 
ttireshold  is  cak»jlated. 


•Other  government  assistance"  is  defined  to  include  any  toan,  grant, 
guarantee,  insurance,  payment,  rebate.  subskJy,  credit,  tax  benefit,  or  any 
other  fonri  of  direct  or  indirect  assistance  from  the  Federal  government 
(other  than  that  requested  from  HUD  in  the  apphcatioa),  aState,  or  aunitol 
general  local  government,  or  any  agency  or  instrumenulity  thereof,  that  is, 
or  is  expected  to  be  made.  avaHabte  with  respect  to  the  protect  or  activities 
tor  which  the  assistance  is  sought. 

For  further  guidance  on  this  criterion,  and  for  a  Hst  of  covered  programs,  see 
24  CFR  §12.50 

For  purposes  of  Part  12,  a  person  means  an  individual  (including  a 
consultant,  lobbyist,  or  lav»yer) .  corporation ;  company ;  association ;  author- 
ity; fim>;  partnership;  society;  State,  unit  of  general  local  government,  or 
other  government  entity,  or  agency  thereof  (including  a  public  housing 
agency).  Indian  tribe;  and  any  other  organization  or  group  of  people. 
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ndication  must  include  the  following  amounts' 
ion  price  and  expenses 


«nt  assistance*  is  defined  to  include  any  loan,  grant, 
ance,  payment,  rebate,  subsidy,  credit,  tax  benefit,  of  any 
rect  or  indirect  assistance  from  the  Federal  government 
equestedfrom  HUD  intheapplicat)o«).  aState,  Of  aunitof 
^mment.  Of  any  agency  Of  instrumentality  thereof,  that  is, 
I  be  made,  avaHabte  with  respect  to  the  project  Of  aclJwities 
sistance  is  sought, 
mce  on  this  Cfiiefion,  and  fof  a  Hst  of  covered  programs,  see 

)f  Part  12,  a  person  means  an  individual  (including  a 
yist,  or  lawyer) ,  corporation  .company ;  association ;  author- 
rship;  society;  State,  unit  of  general  local  government,  or 
snt  entity,  or  agency  thereof  (including  a  public  housing 
tribe;  and  any  other  organization  or  group  of  people. 


form  HOD-28M 


Office  of  ttie  Assistant  Secretary  for 
Administration 

[Docket  No.  N-91-3319] 

Privacy  Act  of  1974;  Computer 
Matctiing  Program;  Correction 

AGENCY:  Office  of  tiie  Assistant 
Secretary  for  Aduunistration.  HUD. 

ACTION:  Notice;  correction. 

summary:  On  September  25. 1991  (56  FR 
48571),  the  Department  published  a 
notice  in  the  Federal  Register,  of  a 
computer  matching  program  between 
HUID  and  the  Small  Business 
Administration  (SBA).  The  purpose  of 
this  document  is  to  correct  the  type  of 
loan  referred  to  under  the  heading  of 
"Records  to  be  Matched"  to  indicate 
that  SBA's  data  contain  information  on 
individuals  who  have  defaulted  on  their 
"direct"  loans  instead  of  "guaranteed" 
loans. 

FOR  PRIVACY  ACT  INFORMATION 
CONTACT:  Jeanette  Smith,  Acting 
Departmental  Privacy  Act  Officer, 
telephone  number  (202)  70a-2374. 

FOR  INFORMATION  FROM  RECIPIENT 

AGENCY  CONTACT  Mary  Felton,  Office  of 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  RoOm  2118,  Washington, 
DC  20410,  telephone  number  (202)  708- 
1941. 

FOR  INFORMATION  FROM  SOURCE  AGENCY 

CONTACT:  Walter  Intleicofer,  Chief, 
Operations  Assistance  Branch,  Office  of 
Portfolio  Management,  Small  Business 
Administration,  409  Third  Street  SW., 
Washington,  DC  20416,  telephone 
number  (202)  205-6481.  (These  are  not 
toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  91-23089. 
published  in  the  Federal  Register  on 
Wednesday,  September  25, 1991  (56  FR 
48571),  is  corrected  to  read  as  follows: 
On  page  48572,  third  column,  under 
"Records  to  be  Matched,"  the  second 
paragraph,  in  the  ninth  line,  change  the 
word  "guaranteed"  to  "direct."  This 
sentence  should  now  read,  "***SBA's 
data  contain  information  on  individuals 
who  have  defaulted  on  their  direct 
loans***" 

Issued  at  Washington,  DC,  November  21, 
1991. 
ferry  R.  Pierce, 

Deputy  Assistant  Secretary  for  Finance  and 

Management 

[FR  Doc.  91-28555  Filed  11-27-91;  8:45  am] 

MLUNQ  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dockat  No.  N-91-1917;  FR-2934-N-54] 

Federal  Property  Suitable  as  Facilities 

To  Assist  tt>e  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESS:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  mal(e  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 


from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Roclcville.  MD  20857;  (301) 
443-2265.  (Hiis  is  not  a  toll-free 
number.)  I4HS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  ITR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

All  properties  in  this  week's  Notice 
are  located  on  Air  Force  bases  that  are 
being  closed  pursuant  to  the  1988  Base 
closure  and  Realignment  Act.  The 
Department  of  the  Air  Force  is  the 
landholding  and  disposal  agency.  For 
more  information  regarding  particular 
properties  identified  in  this  Notice  [i.e., 
acreage,  floor  plan,  existing  sanitary 
facilities,  exact  street  address), 
providers  should  contact:  U.S.Air  Force: 
John  Carr,  Realty  Specialist, 
HQAFBDA/BDR,  Pentagon. 
Washington,  DC  20330-5130;  (703)  693- 
0674;  (This  is  not  a  toll-free  number.) 
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Correction:  The  notice  published  on 
November  22, 1991  listed  property 
numbers  419030009  and  419030010 
incorrectly.  The  properties  have  been 
reported  excess  to  GSA. 

Dated:  Novemtwr  22, 1991. 
Paul  RoHnun  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  For  11/ 
29/91 

California— George  Air  Force  Base 

George  Air  Force  Base  is  located  in 
San  Bernardino  County,  California, 
92394-5000.  All  the  properties  will  be 
excess  to  the  needs  of  the  Air  Force  on 
or  about  December  31, 1992.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties 
may  be  available  for  interim  lease  for 
use  to  assist  the  homeless  prior  to  that 
date. 

The  Base  covers  5,340  acres  and 
contains  732  individual  properties  that 
have  been  reviewed  by  HUD  for 
suitability  for  use  to  assist  the  homeless. 
The  666  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  various  types  of 
housing;  office  and  administrative 
buildings;  recreational,  maintenance, 
and  storage  facilities:  and  other  more 
specialized  structures. 

Suitable/ Avaiiable  Properties 

Property  Numbers:  199120001-199120420 

Type  Facility:  Housing— 420  buildings  with  a 
total  of  1.636  dwelling  units;  buildings  have 
1,  2.  3,  4,  6,  or  8  units  each;  wood/stucco 
frame  construction;  possible  asbtestos 

Property  Numbers:  199120421-199120467, 
199120470-199120473 

Type  Facility:  Office/administration — 51 
buildings  ranging  in  size  from  200  sq.  ft.  on 
1  floor  to  56.600  sq.  ft.  on  3  floors;  wood  or 
concrete  block  construction;  several 
trailers;  possible  asbestos 

Property  Numbers:  199120474-199120483. 
199120485-199120505 

Type  Facility:  Recreation — 21  buildings  and 
10  parcels  of  land,  including  theatre, 
recreation  center,  bowling  center,  gym, 
hbrary,  craft  center,  shop,  youth  center, 
golf  course  buildings,  pools,  bathhouses;  7 
baseball,  Softball,  and  soccer  fields;  track; 
golf  course;  driving  range;  possible 
asbestos 

Property  Numbers:  199120506-199120506. 
199120511-199120520, 199120527-199120547 

Type  Facility:  Temporary  living  quarters, 
dorms,  lodges,  and  ancillary  sheds — 34 
buildings;  1  and  2  story  wood,  concrete, 
and  concrete  block  structures:  4700  sq.  ft.  to 
2SO0O  sq.  ft.  for  Hving  quarters:  380  sq.  ft.  to 
2400  sq.  ft.  for  sheds:  possible  asbestos 

Property  Numbers;  199120548-199120587 

Type  Facility:  Aircraft  and  airport  related 
fadbties— 40  structures  including  hangers. 


•hops,  tower,  terminal,  lab.  docks,  storage, 

control  center,  navigation  station,  runways; 

sizes  up  to  86,000  sq.  ft.;  possible  asbestos 
Property  Numbers:  199120588-199120697, 

199120599-199120606 
Type  Facility:  Maintenance  and  engineering 

facilities — 20  buildings:  concrete  and  wood: 

200  sq.  ft.  to  17,000  »q.  ft.;  possible  asbestos 
Property  Numbers:  199120609-199120618 
Type  Facility:  Training  facilities — 10 

buildings;  education  center  and  9 

classroom  buildings;  concrete  and  wood; 

1200  sq.  ft.  to  16,800  sq.  ft.;  possible 

Bsbcstos 
Property  Numbers:  199120619-199120630 
Type  Facility:  Stores  and  services — 12 

buildings:  10  stores  and  2  gas  stations: 

wood  and  concrete;  1800  sq.  ft.  to  30,700  sq. 

ft.:  possible  asbestos 
Property  Numbers:  199120631-199120632 
Type  Facihty:  Chapels— 2  buildings;  4800  sq. 

ft.  wood:  24,100  sq.  ft.  concrete:  possible 

asbestos 
Property  Number:  199120633 
Type  Facility:  Hospital— 3  story,  concrete 

block,  147,000  sq.  ft.:  possible  asbestos 
Property  Numbers:  199120634-199120635 
Type  Facility:  Fire  facilities— 2  buildings:  fire 

station  and  command  center  possible 

asbestos 
Property  Numbers:  199120636-199120638 
Type  Facility:  Audio  visual  and  photo  lab — 3 

buildings;  wood  and  concrete;  1800  sq.  ft.  to 

2300  sq.  ft.;  possible  asbestos 
Property  Numbers:  199120639-199120645 
Type  Facility:  Vehicle  shops — 7  buildings: 

concrete:  74  sq.  ft  to  33.000  sq.  ft.;  possible 

asbestos 
Property  Numbers:  19912064&-199120655 
Type  Facility:  Misc. — 10  buildings:  wood  and 

concrete:  1  story:  dining  halls,  mess  halls, 
food  service,  child  care  centers;  1800  sq.  ft. 
to  19,000  sq.  ft;  possible  asbestos 
Property  Numbers:  199120656-199120666 
Type  Facility:  Communications/electronic — 
11  buildings;  concrete  block  and  wood;  1 
story  shops  and  sheds:  108  sq.  ft.  to  10,200 
sq.  ft.;  possible  asbestos 
Property  Numbers:  199120667-199120678 
Type  Facility:  Warehouses— 12  buildings; 
1124  sq.  ft.  to  70,000  sq.  ft.;  wood,  concrete, 
and  concrete  block;  possible  asbestos 

Suitable/Unavailable  Properties 

Property  Numbers:  199120468-199120469 
Type  Facility:  Office — 2  one  story  wood 

structures;  possible  asbestos 
Property  Number  199120484 
Type  Facility:  Recreation — one  story  wood 

structure;  possible  asbestos 
Property  Numbers;  199120509-199120510, 

199120521-199120526 
Type  Facility:  Temporary  living  quarters — 8 

one  story  wood  structures;  possible 

asbestos 
Property  Number  199120598 
Type  Facility:  Maintenance  and 

engineering — one  story  wood  structure; 

possible  asbestos 

Unsuitable  Properties 

Property  Number  199120679 

Type  Facility:  Small  arms 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  199120680-199120687 


Type  Facility:  Hazardous  storage  facilities— 8 

buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  199120688-199120713 
Type  Facility:  Explosives  and  munitions 

facilities— 28  buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials 
Property  Numbers:  199120714-199120732 
Type  Facility:  Fuel  facilities— 19  structures 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials 

California— Mather  Air  Force  Base 

Mather  Air  Force  Base  is  located  in 
Sacramento  County,  California.  95655. 
The  five  properties  listed  below  were 
reported  as  unutilized  in  1990. 
Approximately  1,400  other  properties  at 
the  Base  will  be  reviewed  for  suitability 
for  use  to  assist  the  homeless  on  or 
about  January  1992. 

Unsuitable  Properties 

Property  Numbers:  189010606-189010608, 

169030001 
Type  Facility:  4  Buildings.  Nob.  3686,  3484. 

2566, 1766 
Reason:  Secured  area 
Property  Number  189010609 
Type  Facility:  Vacant  land 
Reason:  Secured  area 

niinois— Chanute  Air  Force  Base 

Chanute  Air  Force  Base  is  located  in 
Rantoul,  Champaign  County,  Illinois, 
61866.  The  123  properties  listed  below 
were  reported  excess  to  the  needs  of  the 
Air  Force  in  1990.  They  are  presently 
vacant  and  available  for  application  for 
use  to  assist  the  homeless.  The 
remainder  of  the  approximately  800 
properties  at  the  Base  will  be  reviewed 
for  suitability  for  use  to  assist  the 
homeless  on  or  about  January  1992. 

Suitable/ A  vailable  Properties 
Property  Numbers:  189030224-189030301 
Type  Facility:  Housing  (Chapman  Courts] — 78 
ZHinit  residential  buildings;  wood  frame: 
termite  damage;  need  major  rehab;  possible 
asbestos;  possible  easement  resiricfions. 
Property  Numbers:  180030302-189030312 
Type  Facility:  Housing  (Chapman  Courts) — 11 
4-unit  residential  buildings:  wood  frame; 
termite  damage:  need  major  rehab:  possible 
asbestos;  possible  easement  restriction. 
Property  Numbers:  189030313-189030342 
Type  Facility:  Housing  (Chapman  Courts) — 30 
1-unit  residential  buildings;  wood  frame; 
termite  damage;  need  major  rehab;  possible 
asbestos:  possible  easement  restriction. 
Property  Number:  189030343 
Type  Facility:  Administrative  (Chapman 
Courts,  Bldg.  5)  2707  sq.  ft.;  1  story  wood 
frame;  termite  damage;  possible  asbestos; 
needs  major  rehab:  possible  easement 
restriction. 
Property  Number  189030344 
Type  Facility:  Warehouse  (Bldg.  732)— 13336 
sq.  ft.;  2  story  wood  frame:  needs  structural 
repairs. 
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Type  Facility:  Hazardous  storage  facilities— 4 

buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  19912068&-199120713 
Type  Facility:  Explosives  and  munitions 

facilities — 26  buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials 
Property  Numbers:  199120714-199120732 
Type  Facility:  Fuel  facilities— 19  structures 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials 

California— Mather  Air  Force  Base 

Mather  Air  Force  Base  is  located  in 
Sacramento  County.  California.  95655. 
The  five  properties  listed  below  were 
reported  as  unutilized  in  1990. 
Approximately  1.400  other  properties  at 
the  Base  will  be  reviewed  for  suitability 
for  use  to  assist  the  homeless  on  or 
about  January  1992. 

Unsuitable  Properties 

Property  Numbers:  189010606-189010806, 

189030001 
Type  Facility:  4  Buildings,  Nos.  3686.  3494. 

2566.1766 
Reason:  Secured  area 
Property  Number  189010609 
Type  Facility:  Vacant  land 
Reason:  Secured  area 

Illinois— Chanute  Air  Force  Base 

Chanute  Air  Force  Base  is  located  in 
Rantoul,  Champaign  County,  Illinois, 
61866.  The  123  properties  listed  below 
were  reported  excess  to  the  needs  of  the 
Air  Force  in  1990.  They  are  presently 
vacant  and  available  for  application  for 
use  to  assist  the  homeless.  The 
remainder  of  the  approximately  800 
properties  at  the  Base  will  be  reviewed 
for  suitability  for  use  to  assist  the 
homeless  on  or  about  January  1992. 

Suitable/ A  vailable  Properties 
Property  Numbers:  189030224-189030301 
Type  Facility:  Housing  (Chapman  Courts) — 78 
2-unit  residential  buildings;  wood  frame: 
termite  damage;  need  major  rehab;  possit)le 
asbestos;  possible  easement  restrictions. 
Property  Numbers:  180030302-189030312 
Type  Facility:  Housing  (Chapman  Courts) — 11 
4-unit  residential  buildings:  wood  frame; 
termite  damage;  need  major  rehab;  possible 
asbestos;  possible  easement  restriction. 
Property  Numbers:  189030313-189030342 
Type  Facility:  Housing  (Chapman  Courts)— 30 
1-unil  residential  buildings;  wood  frame; 
termite  damage;  need  major  rehab;  possible 
asbestos;  possible  easement  restriction. 
Property  Number:  189030343 
Type  Facility:  Administrative  (Chapman 
Courts,  Bldg.  5)  2707  sq.  ft.;  1  story  wood 
frame;  termite  damage;  possible  asbestos: 
needs  major  rehab:  possible  easement 
restriction. 
Property  Number  189030344 
Type  Facility:  Warehouse  (Bldg.  732)— 13336 
sq.  ft.;  2  story  wood  frame:  needs  structural 
repairs. 


Property  Number  189030345 

Type  Facility:  Band  facility  (Bldg.  118)— 3996 

sq.  ft.;  1  story  wood  frame;  needs  structural 

repairs. 
Property  Number  189030346 
Type  Facility:  Cold  storage  (Bldg.  107)— 17118 
I       sq.  ft;  1  story  wood  frame:  needs  rehab; 

potential  utilities. 

New  Hampshire — Pease  Air  Force  Base 

Pease  Air  Force  Base  is  located  in 
Rockingham  County,  New  Hampshire. 
03803.  The  Base  covers  4,257  acres  and 
includes  a  hospital,  theatre,  bowling 
alley,  2  chapels,  over  2,000  bachelor  bed 
spaces,  and  1,200  military  multifamily 
housing  units.  The  New  Hampshire  Air 
National  Guard  is  expected  to  continue 
operations  on  a  portion  of  the  Base. 
HUD  has  reviewed  information  on  798 
properties  located  at  the  Base  and  has 
found  669  to  t>e  suitable  for  possible  use 
to  assist  the  homeless.  All  suitable/ 
available  properties  listed  below  are 
vacant 

Suitable/Available  Properties 

Property  Number  189040320-189040323 

Type  Facility:  3  open  mess  and  1  dining  hall 

Property  Number  189040324 

Type  Facility:  Credit  union  building 

Property  Numbers:  180040325  -188040326 

Type  Facility:  2  bachelor  quarters  buildings 

Property  Number  189040327 

Type  Facility:  Hospital  heat  plant 

Property  Number  189040328 

Type  Facility:  Hospital 

Property  Number  189040329 

Tsrpe  Facility:  Trailer  (hospital  office  space) 

Pr«>perty  Numbers:  189040330-196040322 

Type  Facility:  3  training  facilities 

Property  Numbers:  189040333-198040334 

Type  Facility:  2  child  care  facilities 

Property  Number:  189040335 

Type  Facility:  Fire  station 

Property  Numbers:  189040059-189040319 

Type  Facility:  281  4-unit  residences 

Property  Numbers:  189040347, 189040349 

Type  Facility;  2  sales  stores 

Property  Number  189040350 

Type  Facility;  Commissary 

Property  Numbers:  180040351-180040352 

Type  Facility:  2  chapels 

Property  Number  189040383 

Type  Facility:  Single  family  residence 

Property  Number  189040384 

Type  Facility:  Rod  and  gun  dub 

Property  Number  189040385 

Tjrpe  Facility:  Motor  pool 

Property  Numbers:  189040386-189040394 

Type  Facility:  9  dormitories 

Property  Numbers:  189040395  -189040404 

Type  Facility:  10  residences  with  detached 

garage 
Property  Numbers:  189040405-189040487 
Type  Facility:  63  2-unit  residences  with 

detached  garage 
Property  Numbers:  189040468-189040471 
Type  Facility:  4  6-unit  residences  with 

attached  garage 
Property  Numbers:  188040472-189040715 
Type  Facility:  244  detached  housing  storage 

sheds 
Property  Numbers;  189040720. 189040721. 

189040726 


Type  Facility:  3  communications  facilities 
Property  Numbers:  188040734-189040742 
Type  Facility:  9  recreational  facilities, 

including  library,  l>owllng  center,  theatre. 

gymnasium,  youth  center,  bath  house,  and 

automotive  shop 
Property  Numbers:  189040743-189040751 
Type  Facility:  9  small  concrete  munitions 

storage  buildings 
Property  Numbers:  189040752-189040771 
Type  Facility:  20  administrative  facilities 
Property  Numbers:  188040773-189040786 

189040790-189040793  189040795-189040805 
Type  Facility:  31  miscellaneous  buildings 

used  for  office,  administrative,  educational 

laboratory,  traffic  check,  storage, 

maintenance,  and  other  purposes 
Property  Number  189010534 
Type  Facility:  Bldg.  8,  Newington  Road 
Property  Number  189010535 
Type  Facility:  Temp,  lodging  facility.  Bldg.  94. 

Rockingham  Drive 

Unsuitable  Properties 

Property  Number  189040360 

Type  Facility:  Golf  course 

Reason:  Within  airport  runway  clear  zone 

Property  Number  189010536 

Type  Facility:  Vehicle  fuel  station 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  189010537. 188010538 
Type  Facility:  Jet  fuel  pumphouses 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Number  189010539 
Type  Facility:  Weapons  storage  area 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  189040336-188040348 
Type  Facility:  Family  housing.  Bldgs.  369-371, 

373-375,  377-380.  382 
Reason:  Within  airport  runway  dear  zone 
Property  Number  189040348 
Type  Facility:  Service  station 
Reason:  Other 

Property  Numbers:  189040353-189040359 
Type  Fadlity:  Bldgs.  398-401.  403,  405,  407 
Reason:  Within  airport  runway  dear  zone 
Property  Numbers:  189040381-189040373 
Type  Facility;  Industrial  facilities 
Reason:  Within  2000  ft  of  flanunable  or 

explosive  material 
Property  Numbers:  189040374-189040382, 

169040727-189040733 
Type  Facility:  Aircraft  operations  buildings 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Property  Numbers:  189040716-188040719 
Type  Facility:  Utility  plants 
Reason:  Other 

Property  Numbers:  189040722-189040725 
Type  Fadlity:  Communications  fadlities 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Property  Numbers:  189040772. 189040794 
Type  Fadlity:  Bus  shelters 
Reason:  Other 
Property  Number  180040788 
Type  Fadlity:  Utility  station 
Reason:  Other 
Property  Numbers:  188040806. 189040806, 

189040825-189040829 
Type  Facility:  Sewage  pump  stations 
Reason:  Othier 


Property  Numbers:  189040807. 189040809. 

189040614. 189O40619-18904O82a 

189040822-189040824 
Type  Facility:  Pump  stations 
Reason:  Other 
Property  Numbers:  189040610-189040813. 

189040615-18904061&  189040821. 

189040830-189040851 
Type  Facility:  Power  stations 
Reason:  Other 

Maine — Loring  Air  Force  Base 

Suitable /Available  Properties 
Buildings 

Bldgs.  1-16 

Family  Housing  Annex.  Loring  Air  Force  Base 

U.S.  Route  «1 

Caswell.  NE.  Aroostook.  Zip:  047SO- 

Federal  Register  Notice  Date:  11/29/91 

Property  Numbers:  189010590-188010605 

Status:  Excess 

Comment:  1116  sq.  ft  each:  1  story  frame 
residence;  no  utilities:  asbestos  and  radon 
tests  pending:  fuel  tanks  removed;  sewage 
line  needs  repair. 

Colorado— Lowry  Air  Force  Base 

Suitable/ Available  Properties 

Land 

NTMU— Partial  Area 

Lowry  Air  Force  Base 

Denver,  CO.  Denver,  Zip:  80230-5000 

Federal  Register  Notice  Date:  11/29/91 

Property  Number  189010254 

Status:  Excess 

Location:  West  of  Aspen  Terr,  housing  area 

and  South  of  (AFAFC)  along  the  base 

boundary 
Comment  Approximately  20  acrer.  sloping 

parts  in  the  area. 
(FR  Doc  91-28557  Filed  11-27-01;  &-45  amj 

MUMOCOOCi 


Office  of  th«  Assistant  Secretary  for 
Housing    Tsderal  Housing 
Commissioner 

(Docicet  No.  N-91-32St:  FR-2»4S-IMttl 

Nehemlah  Housing  Opportunity 
Grants;  Announcement  of  Funding 
Awards 

AOEMCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Announcement  of  funding 
award*. 

•uaniAllY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1988.  this  document 
notifies  the  public  of  funding  awards 
made  under  the  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOPJ. 
The  purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  enable 
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nonprofit  organizations  to  provide  loans 
to  families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program. 
FOR  FURTHER  INFORMATION  CONTACT 
Morris  E.  Carter,  Director.  Single  Family 
Development  Division.  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  room 
9272,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  telephone  (202) 
708-2700.  A  telecommunications  device 
for  hearing  impaired  persons  (TDD)  is 
available  at  (202)  708^594.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPt.EMENTARY  INFORMATION:  Title  VI 

of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242.  approved  February  5, 1988) 
established  the  Nehemiah  Housing 
Opportunities  Grants  Program  (NHOP). 
On  May  22. 1989.  HUD  published  a  final 
rule  establishing  the  requirements  for 
NHOP  at  54  FR  22248.  This  final  rule 
became  effective  on  July  13. 1989. 
Section  289  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(approved  November  28. 1990.  Pub.  L 
101-625)  terminated  the  Nehemiah 
program,  effective  October  1, 1991. 


Organizations  funded  under  NHOP 
will  make  loans  to  eligible  low  to 
moderate-income  families  to  purchase 
homes  in  selected  neighborhoods.  The 
program  is  designed  to  encourage 
homeownership  by  families  who 
otherwise  would  not  be  able  to  afford 
homeownership;  to  help  rebuild 
depressed  areas  of  cities  and  create 
sound  and  attractive  neighborhoods; 
and  to  increase  employment 
opportunities  of  residents  of  these 
neighborhoods. 

A  loan  to  a  family  cannot  exceed 
$15,000  and  will  be  secured  by  a  second 
mortgage  held  by  HUD  on  the  property. 
The  loans  are  interest-free  and  are 
repayable  to  HUD  upon  the  sale,  lease 
or  other  transfer  of  the  property.  To  be 
eligible  for  the  program,  families  must 
not  have  an  income  higher  than  the 
median  income  in  the  area,  and  cannot 
have  owned  a  home  during  the  three 
years  before  purchase. 

The  non-profit  organizations  will 
develop  the  homes,  which  must  be 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  The  homes  are 
required  to  be  located  in  neighborhoods 
where  the  median  income  is  80%  or  less 
of  the  area  median  income. 


On  May  20. 1991  (56  FR  23180).  the 
Departm.ent  announced  the  availability 
of  $39.1  million  in  funds,  of  which  $35 
million  was  appropriated  for  NHOP  in 
the  Departments  of  Veterans  Affairs, 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  of  1991.  (approved 
November  9. 1989  Pub.  L  101-507).  and 
$4.1  million  was  carried  over  from  FY 
1990.  Applications  for  funding,  which 
were  due  July  26, 1991.  were  reviewed 
and  evaluated  based  on  the  criteria  in 
the  final  rule.  As  a  result.  HUD  has 
awarded  16  non-profit  organizations 
$20.1  million  in  17  grants  to  be  used  as 
loans  to  eligible  low  to  moderate-income 
families  to  purchase  homes  in  selected 
neighborhoods.  Awards  have  been 
made  only  to  those  applicants  who  met 
the  threshold  requirements  of  the 
selection  criteria.  Therefore,  all  of  the 
available  funds  have  not  been  awarded. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989).  the 
Department  is  publishing  details 
concerning  the  recipients  of  these 
awards,  as  follows: 


Nehemiah  Housing  Opportunity  Grants  (1991) 


Location 


Luquillo.  PR.. 
Luquino.  PR.. 


Cleveland,  OH. 


Ourtuun.NC.. 
Camden,  NJ.. 


Cap«tol  Hgts..  MO.. 


Baltinxjre.  MD.. 


Ctnctnnati,  OH ._ 


Fort  Worth.  TX.. 
Pittstxjfgh.  PA... 


Cotumbus,  OH... 
Providence,  Rl... 
Pootiac.  Ml 


Tacoma.  WA.. 


Muncie,  IN 

Philadelphia,  PA. 


Milwaukee,  Wl . 
Totel 


Project  name 


EstandasOe  Bhsas. 

Del  Mar  I. 
EstarKtaa  Oe  Brisas, 

Del  Mar  I. 
Cleveland  Nehemiah 

Program. 

Rolling  HSto  II 

Camden  Homeowmer 

Initiative. 
Hutctiinson  Nehemiah 

Development 
Ea«t  Baltimore 


Applicant 


Rural  Rental  Foundation  <A  PR  Corpora- 
tion. 

Rural  Rental  Foundation  of  PR  Corpora- 
tion. 

New  Village  Corporation _. 


Souttteast  Dwham  Development  Corp.. 
Camden  Co.  Housing  Association,  Inc.. 


Development 
Orvxinati  Housirig 

Partners,  IrK. 
Uberation  Housing .. 
Crawford  Square.... 


Capitol  View  Estates.. 

Nehemiah  Housing 

Opporturwty  Grant 
East  Pari*  Homes 


lAC/Enterprise  Nehemiah  Devetopmert. 

Inc. 
HAC/Enterprise  Nehemiah  DevetoprDent 

Inc. 


Applicant  address 


Ciixsnnati  Housing  Partners,  Inc . 


Athens  Housing  Partnership,  Inc.. 
Omni  Development  Corp 


Hilltop  In-fiH  Housing 

Program. 
Include  Chapter  lll-B. 
Poplar  Enterprise 

Nehemiah. 
Triangle  Park 

Development. 


Oakland  Community  Housing  Corporation 
Upper  Tacoma  Renaissance  Association . 


Industry  Neightwrtxxxl  Council.  Inc 

Poplar  Enterprise  Development  Corpora- 
tion. 
Milwaukee  United  for  Better  Housing 


Ut)eration  Community  IrK 

Hill  Community  Development  Corporation.. 


452  Por>ce  De  Leon  Avenue.  Suite  506, 

Hato  Rey.  PR  00919. 
452  Porx»  De  Leon  Avenue,  Suite  506, 

Hato  Rey,  PR  00919. 
6516  Detroit  Avenue,  Suite  5.  Cleveland, 

OH  44102. 

511  Grant  Street,  Durham.  NC  27701 

6981  N.  Pari(  Drive,  East  BWg.  Suite  3, 

Pennsauken,  NJ  08109. 
810  American  Oty  BIdg..  Columbia,  MD 

21044. 
810  American  City  BWg.,  Cokimbia,  MO 

21044. 

3329  Glenrrwre  Avenue,  Cincinnati,  OH 

45211. 
3540  E.  Rosedale,  Ft  Worth,  TX  76105... 
2015-2017    Centre   Avenue,    Pittsburgh, 

PA  15219. 
692  N.  High  Street  Suite  205,  Columtxis. 

OH  43215. 
391  Pine  Street  Providence,  Rl  02903 


Total 


Ouality  Community  Housing  Corporation, 
149  Branch  Street  Pontiac,  Ml  48341. 

1023  South  K.  Sueet,  Tacoma.  WA 
98405. 

1121  E.  7th  Street  Muncie,  IN  47302 

325  Chestnut  Street  Suite  719,  Philadel- 
phia. PA  19106. 

4011  West  Capitol  Drive,  Milwaukee,  Wl 
53216. 


$1,695,000 

615.000 

900,000 

840,000 
540,000 

2,175,000 

1,23a500 

675,000 

600.000 
585,000 

840,000 
3,750,000 
1,200,000 

750,000 

225,000 
3,075,000 

480,000 


Number 
oi  units 


20,177.500 


113 

41 

60 

56 
36 

150 

65 

45 

40 
39 

56 

250 

80 

50 

15 
205 

32 


1,353 
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On  May  20. 1991  (56  FR  23180).  the 
Department  announced  the  availability 
of  $39.1  million  in  funds,  of  which  $35 
million  was  appropriated  for  NHOP  in 
the  Departments  of  Veterans  Affairs, 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  of  1991,  (approved 
November  9. 1989  Pub.  L  101-507).  and 
$4.1  million  was  carried  over  from  FY 
1990.  Applications  for  funding,  which 
were  due  July  26, 1991.  were  reviewed 
and  evaluated  based  on  the  criteria  in 
the  final  rule.  As  a  result,  HUD  has 
awarded  16  non-profit  organizations 
$20.1  million  in  17  grants  to  be  used  as 
loans  to  eligible  low  to  moderate-income 
families  to  purchase  homes  in  selected 
neighborhoods.  Awards  have  been 
made  only  to  those  applicants  who  met 
the  threshold  requirements  of  the 
selection  criteria.  Therefore,  all  of  the 
available  funds  have  not  been  awarded. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235, 
approved  December  15. 1989).  the 
Department  is  publishing  details 
concerning  the  recipients  of  these 
awards,  as  follows: 


ANTS  (1991) 


Applicant  address 


152  Pof>co  De  Leon  Avenue,  Suite  506, 

Hato  Rey,  PR  00919. 
152  Pooce  De  Leon  Avenue,  Suite  506, 

Hato  Rey.  PR  00919. 
5516  Detroit  Avenue,  Suite  5,  Clevetand, 

OH  44102. 

511  Grant  Street,  Durtwm.  NC  27701 

5981  N.  Park  Drive,  East  BWfl,  Suite  3, 

Pennsaul<en,  NJ  08109. 
310  American  Oty  BIdg.,  Cdumbta,  MD 

21044. 
810  American  City  BIdg.,  Columbia,  MD 

21044. 

3329  Glenmore  Avenue,  Cincinnati,  OH 

45211. 
3540  E.  Rosedale,  Ft  Worth,  TX  76105... 
2015-2017    Centre   Avenue,    Pittsburgh, 

PA  15219. 
692  N.  High  Street,  Suite  205,  Columbus, 

OH  43215. 
391  Pine  Street,  Providence,  Rl  02903 


Total 


Number 
o<  units 


Quality  Community  Housing  Corporation, 

149  Branch  Street  Pontiac,  Ml  48341. 
1023    South    K.    Steeet,    Tacoma.    WA 

98405. 

1121  E.  7th  Street  Muncie,  IN  47302 

325  Chestnut  Street  Suite  719,  Philadet- 

phia,  PA  19106. 
4011  West  Capitol  Drive,  Milwaukee,  Wl 

53216. 


$1,695,000 

615,000 

900,000 

840,000 
540,000 

2,175,000 

1,232,500 

675,000 

600.000 
585,000 

840,000 
3,750,000 
1,200.000 

750,000 

225,000 
3,075,000 

480,000 


20,177,500 


113 

41 

60 

56 
36 

150 

85 

45 

40 
39 

56 

250 

80 

50 

15 
205 

32 


1,353 


Dated:  November  21. 1991. 
Aitfaarl.Hffll. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  DOC.  91-28556  fILED  11-27-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  ttw  Secretary 
(WO-650-4120-24 1A] 
Regional  Coal  Team;  ReestabHetwnent 

This  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  f[5  U.S.C. 
appendix  (1962)).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior 
(Secretary)  is  reestablishing  the  Uinta- 
Southwestem  Utah  Regional  Coal  Team 
(RCT),  The  RCT  is  an  independent 
subcommittee  of  the  Federal-State  Coal 
Advisory  Board  whose  charter  was 
renewed  by  the  Secretary  on  October 
30, 1990.  As  such,  the  RCT  will,  in 
developing  its  recommendations  and 
advice  for  the  Secretary,  guide  all 
phases  of  the  coal  activity  plarming 
process  in  its  region  and  will  provide 
advice  to  the  Secretary,  through  the 
Director.  Bureau  of  Land  Management, 
on  regional  coal  leasing  levels,  and  on 
regional  coal  lease  sale  schedules  and 
the  tracts  to  be  offered, 
I      Further  information  may  be  obtained 
from  Dan  Wedderbum,  (202)  208-325a 
Bureau  of  Land  Management  (650),  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW..  Washington,  DC  20240, 

The  certification  of  reestablishment  is 
published  below. 

Certification 

11  hereby  certify  that  the 
reestablishment  of  the  Uinta- 
Southwestem  Utah  Regional  Coal  Team 
is  necessary  and  in  the  public  interest  in 
coimection  with  the  performance  of 
duties  imposed  on  the  Department  of  the 
Interior  by  those  statutory  authorities 
listed  in  43  CFR  3400.0-3  and  by 
Departmental  policy  for  Federal-State 
cooperation  concerning  the  Federal  coal 
management  program. 

Dated:  September  30, 1991. 
Manuel  Lujan,  )r.. 

Secretary  of  the  Interior. 

(FR  Doc.  91-28633  Filed  11-27-81;  8:45  am] 


Bureau  of  Land  Management 

(AZA-tS3S»-AM7 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  Zl, 
1976. 90  Stat  2757,  Sturm  Ruger  ft  Co. 
has  applied  for  conveyance  of  the 
mineral  estate  described  as  follows: 

Gik  and  Salt  Rhw  Bm*  and  MeridUa. 
Yavapai  County,  Arizona 

T.  12  N.,  R.  5  W.. 
Sec.  25,  Ail: 
Sec.  26,E2: 
Sec  33,  Ail; 

Sec  35.  All: 

The  mineral  interest  will  be  conveyed  in 
whole  or  in  part  upon  favorable  mineral 
examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  ownership  for 
instances  where  the  reservation  of 
ownership  on  the  mineral  interest  in  the 
Unite  States  interferes  with  or  precludes 
appropriate  non-mineral  development  of 
the  lands  and  such  development  would 
be  a  more  beneficial  use  of  the  lands 
than  its  mineral  development 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in  the 
Federal  Register  specifying  the  date  and 
time  of  opening;  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  application.  June  27, 
1991,  whichever  occurs  first 

FOR  FURTHER  INFORMATKMI  CONTACT 

Vivian  M.  Reid,  Phoenix  District  Officer, 
2015  West  Deer  Valley  Rd.,  Phoenix, 
Arizona  65027. 

Dated:  November  20, 1991. 
Henri  R.  Btaaon, 
District  Manager. 
(FR  Doc.  91-28825  Filed  11-27-91;  8:45  am] 

MLUNQCOOE  4310-33-M 


[OR  476M,  OR  47700;  OR-OeO-02-4212-14: 
GP2-057] 

Realty  Action;  Proposed  Modified 
Competitive  Sale 

Dated:  November  20, 1991. 


The  following  described  public  lands 
have  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  modified  competitive  sale 
under  the  authority  of  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended 
(90  Stat  2750;  43  U.S.C  1713  and  90  Stat. 
2757;  43  U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  value: 

WiUamette  Meridian.  Oregon 

T.  4  S..  R.  2  £„ 

Sec  33,  Lots  1  and  2. 

Lot  1  (OR  47690)  contains  aiO  acre  and  Lot 
2  (OR  47700)  contains  1.70  acres.  Both  parcels 
are  located  in  Qackamas  County. 

The  parcels  will  not  be  offered  for 

sale  until  at  least  60  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  fair  market  value  of  the 
parcels  have  not  yet  been  determined. 
Anyone  interested  in  knowing  the 
amounts  may  request  this  information 
from  the  address  shown  below. 

The  above-described  lands  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  Including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first 

The  parcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcels'  relative 
small  size,  lack  of  access,  and 
susceptibility  to  flooding,  the  best  use  of 
both  parcels  is  to  mei^ge  them  with  an 
adjoining  ownership.  Use  of  modified 
competitive  sale  procedures  will  avoid 
an  inappropriate  land  ownership 
pattern.  The  sale  is  consistent  with  the 
Eastside  Management  Framework  Plan 
and  the  public  interest  will  be  served  by 
offering  this  land  for  sale. 

The  parcel  described  as  Lot  1  is  being 
offered  only  to  the  following  three 
adjoining  landowners  using  modified 
competitive  sale  procedures  authorized 
under  43  CFR  2711.3-2:  David  |.  Clark 
(owner  of  Tax  Lot  406,  Map  4  2E  34). 
James  Kenneth  Wallace  (owner  of  Tax 
Lots  700  and  900,  Map  4  2E  33),  and  Ray 
Olsen  (owner  of  Tax  Lot  2800,  Map  4  2E 
28). 

The  parcel  described  as  Lot  2  is  being 
offered  only  to  the  following  three 
adjoining  landowners  using  modified 
competitive  sale  procedures  authorized 
under  43  CFR  2711.3-2:  [ames  M.  and 
Betty  Irene  Sanderson  (owners  of  Tax 
Lot  500.  Map  4  2E  34),  Cornelius  T.  and 
Laura  G.  Merrill,  (ovraers  of  Tax  Lot 
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1100,  Map  4  2E  33).  and  lames  Kenneth 
Wallace  (owner  of  Tax  Lot  900,  Map  4 
2E33). 

Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management.  Salem  District 
Office,  1717  Fabry  Road  SE,  Salem. 
Oregon  97306.  prior  to  11  a.m.  on 
Wednesday,  April  22. 1992.  A  separate 
written  bid  must  be  submitted  for  each 
parcel.  Each  written  bid  must  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check,  made  payable  to  USDI— Bureau 
of  Land  Management,  for  not  less  than 
the  appraised  value  and  shall  be 
enclosed  in  a  sealed  envelope  clearly 
marked,  in  the  lower  left  hand  comer, 
"Bid  for  Public  Land  Sale  OR 

.  April  22, 1992".  The  written 

sealed  bids  will  be  opened  and  declared 
at  the  sale. 

The  Terms,  Conditions,  and 
Reservations  Applicable  to  the  Sale  are 
as  Follows 

1.  The  high  bidder  will  be  required  to 
submit  proof  that  he  is  a  U.S.  citizen  and 
is  at  least  18  years  of  age  or  more. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act.  All  qualified 
bidders  must  include  with  Oieir  bid  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  The  sale  will  be  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

b.  The  patent  will  be  issued  subject  to 
all  valid  existing  rights  and  reservations 
of  record. 

c.  A  restrictive  covenant  running  with 
the  land,  that  the  land  may  be  used  only 
for  farming  and  ranching  purposes  but 
not  for  farm  dwellings  or  buildings. 

If  the  lands  identified  in  this  notice 
are  not  sold,  they  will  be  offered  on  a 
continuing  basis  until  sold  or  until  May 
27. 1992.  Sealed  bids  will  be  accepted  at 
the  Salem  District  Office  during  regular 
business  hours.  To  be  considered,  bids 
must  be  received  by  11  a.m.  on  the  day 
of  the  bid  opening. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  above. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Clackamas 
Area  Manager.  Salem  District  Office,  at 
the  above  address.  Any  diverse 
comments  will  be  reviewed  by  the 


Salem  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
conunents.  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Elena  C  Daly, 
Clackamas  Area  Manager. 
[FR  Doc.  91-28626  Filed  11-27-91;  8:45  am) 

BILUNa  CODE  43tO-33-M 


(CA-940-4214-10;  CACA  288S5] 

CaHfomla;  Notice  of  Proposed 
Withdrawal  Correction 

In  notice  document  91-24959 
beginning  of  page  52052  in  the  issue  f 
October  17. 1991.  make  the  following 
correction:  On  page  52053  in  the  first 
column,  line  8  from  the  top  which  reads 
"Sec.  30.  lots  4.  8.  9. 10, 15. 16. 17.  and 
18,"  is  hereby  corrected  to  read  "Sec.  30, 
lots.  4,  8. 9, 10. 15, 16. 17,  and  NV4  lot 
18,". 

Dated:  November  20, 1991. 
Nancy  |.  Alex, 
Chief,  Lands  Section. 
(PR  Doc.  91-28624  Filed  11-27-91;  8:45  am] 

BILUNa  COOC  4310-40-11 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Pennits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-763484 
Applicant  San  Antonio  Zoological  Gardens. 

San  Antonio,  TX. 

The  applicant  requests  a  permit  to 
import  two  captive-bom  female  black- 
footed  cats  (Felis  nigripes)  from  the 
Wassenaar  Wildlife  Breeding  Centre. 
Wassenaar.  Holland,  for  the  purpose  of 
breeding  and  exhibition. 
PRT-763487 
Applicant:  San  Diego  Zoological  Society.  San 

Diego,  CA. 

The  applicant  requests  a  permit  to 
import  two  captive-bom  female  tigers 
[Panthera  tigris]  from  the  Malacca  Zoo. 
Kuala  Lumpur,  Malaysia,  for  breeding 
purposes. 
PRT-763489 
Applicant-  San  Diego  Zoological  Society,  San 

Diego,  CA. 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples  taken 
from  two  male  and  one  female  captive- 


bom  Baird's  tapirs  (Tapirus  bairdi),  and 
blood  and  tissue  samples  from  four  male 
and  three  female  baird's  tapirs,  of  wild 
origin,  for  scientific  research.  All 
animals  are  currently  being  held  at  the 
Summit  Zoological  Gardens  in  Panama 
City  and  the  La  Escondida  Zoo  in  David. 
Panama. 

PRT-758148 

Applicant  Riverbanks  Zoological  Park, 
Columbia,  SC. 

The  applicant  requests  a  permit  to 
export  up  to  seventy-five  captive- 
hatched  Rothschild's  stariings(=Bali 
myna]  (Leucopsor  rothschildi)  to  the 
Taman  Mini  Bird  Park.  Indonesia,  for 
captive  propagation  and  educational 
purposes.  These  birds  will  be  captive- 
hatched  at  various  U.S.  zoos. 
Exportation  to  occur  in  multiple 
shipments  over  a  two  year  period. 
PRT-760761 
Applicant  Richard  Schubot,  Loxahatchie,  FL. 

The  applicant  requests  a  permit  to 
reexport  one  pair  of  wild-caught  Cuban 
amazon  parrots  [Amazona  1. 
leucocephalai)  to  Speedwell  Bird 
Sanctuary,  Kelowna,  B.C.,  Canada,  for 
enhancement  of  propagation  of  the 
species. 
PRT-762908 
Applicant  Graham  Worthy,  Galveston,  TX. 

The  applicant  requests  a  permit  to 
import  blubber  samples  taken  from  up  to 
20  salvaged  specimens  of  vaquita 
(Phocoena  sinus]  for  the  purpose  of 
scientific  research. 

PRT-763097 

Applicant  Duke  University  Primate  Center. 
Durham,  NC. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  wild- 
caught  Lake  Alaotra  bamboo  lemur 
[Hapolemur griseus  alaotrensis)  from 
Jersey  Wildlife  Preservation  Trust  for 
captive  propagation  purposes.  These 
two  specimens  are  on  loan  to  Jersey 
Wildlife  Preservation  Trust  from  the 
Madagascan  govemment  for  captive 
propagation  purposes. 
PRT-763321 
Applicant  Bear  Country  U.S.A.,  Rapid  City, 

SD. 

The  applicant  requests  a  permit  to 
import  three  captive-bom  male  woods 
bison  (Bison  bison  athabascae)  for 
display  and  captive-breeding  for 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-761678 
Applicant  Institute  for  Herpetological 

Research,  Stanford,  CA. 
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bom  Baird's  tapirs  (Tapirus  bairdi),  and 
blood  and  tissue  samples  from  four  male 
and  three  female  baird's  tapirs,  of  wild 
origin,  for  scientific  research.  All 
animals  are  currently  being  held  at  the 
Summit  Zoological  Gardens  in  Panama 
City  and  the  La  Escondida  Zoo  in  David, 
Panama. 
PRT-7M148 

Applicant-  Riverbanks  Zoological  Park, 
Columbia.  SC. 

The  applicant  requests  a  permit  to 
export  up  to  seventy-five  captive- 
hatched  Rothschild's  starlings(=Bali 
myna)  (Leucopsar  rothschUdi]  to  the 
Taman  Mini  Bird  Park.  Indonesia,  for 
captive  propagation  and  educational 
purposes.  These  birds  will  be  captive- 
hatched  at  various  U.S.  zoos. 
Exportation  to  occur  in  multiple 
shipments  over  a  two  year  period. 
PRT-760761 
Applicant:  Richard  Schubot,  Loxahatchie,  FL 

The  applicant  requests  a  permit  to 
reexport  one  pair  of  wild-caught  Cuban 
amazon  parrots  [Amazona  1. 
leucocephalai)  to  Speedwell  Bird 
Sanctuary,  Kelowna.  B.C..  Canada,  for 
enhancement  of  propagation  of  the 
species. 
PRT-762908 
Applicant:  Graham  Worthy.  Galveston.  TX. 

The  applicant  requests  a  permit  to 
import  blubber  samples  taken  from  up  to 
20  salvaged  specimens  of  vaquita 
(Phocoena  sinus]  for  the  purpose  of 
scientific  research. 

PRT-763097 

Applicant  Duke  University  Primate  Center, 
Durham.  NC. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  wild- 
caught  Lake  Alaotra  bamboo  lemur 
(Hapolemur griseus  alaotrensis)  from 
Jersey  Wildlife  Preservation  Trust  for 
captive  propagation  purposes.  These 
two  specimens  are  on  loan  to  Jersey 
Wildlife  Preservation  Trust  from  the 
Madagascan  government  for  captive 
propagation  purposes. 
PRT-763321 
Applicant:  Bear  Country  U.S.A..  Rapid  City. 

SD. 

The  applicant  requests  a  permit  to 
import  three  captive-bom  male  woods 
bison  (Bison  bison  athabascae]  for 
display  and  captive-breeding  for 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-761678 
Applicant:  Institute  for  Herpetological 

Research.  Stanford.  CA. 
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The  applicant  requests  a  permit  to 
import  2  male  and  3  female  Madagascar 
radiate  tortoise  [Geochelone  radiate]  of 
wild  origin  from  the  Jersey  Wildlife 
Preservation  Trust,  United  Kingdom  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 

PRT-762752 

Applicant  Leiand  David  Jung.  Bringham  City. 
UT. 

The  applicant  requests  a  permit  to 
import  a  captive  hatched  American 
peregrin  falcon  (Falco peregr-'itt 
anatum]  from  John  Lejeune.  Canada  for 
the  purpose  of  captive  propagation. 

PRT-760405 

Applicant:  The  Hawthorn  Corporation, 
Crayslake.  IL 

The  applicant  requests  a  permit  to 
import  two  males  and  one  female 
captive-bom  tigers  (Panthera  tigris] 
from  Germany.  These  tigers  are  the 
progeny  of  the  applicant's  own  tiger^ 
that  are  currently  performing  in 
Germany.  The  tigers  will  be  imported  for 
purposes  of  captive  breeding  and 
exhibition.  In  the  future,  the  applicant 
will  export  and  re-import  these  animals 
for  the  same  purposes. 
PRT-757000 

Applicant:  National  Institutes  of  Health.  NCI. 
Frederick,  MD. 

The  applicant  requests  a  permit  to 
import  blood,  serum,  and  tissue  samples 
from  live  captive-held  cheetahs 
[Acinonyx  jubatus]  and  from  captive- 
held  cheetahs  that  died  in  captivity  at 
the  Metropolitan  Toronto  Zoo,  Ontario. 
Canada.  Samples  will  be  used  for 
genetic  scientific  studies. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm)  room 
432.  4401  N.  Fairfax  Dr..  Arlington,  VA 
22203,  or  by  writing  to  the  Director.  U.S. 
Office  of  Management  Authority,  P.O. 
Box  3507,  Arlington,  Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  22, 1991. 
Maggie  Tieger, 

Acting  Chief.  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

[FR  Doc.  91-28589  Filed  11-27-91;  8:45  am] 

BIUJNO  CODE  4310-SMI 


National  Park  Service 

Lakeshore  Road  Reconstruction;  Liike 
Mead  National  Recreation  Area; 
Availability  of  Draft  Environmental 
Impact  Statement 

summary:  In  accordance  with  Section 
102  (2)  (C)  of  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  the  National  Park  Service 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  improvement  of  Lakeshore 
Road,  Lake  Mead  National  Recreation 
Area,  Clark  County,  Nevada. 

Three  alternatives  are  described  and 
evaluated  in  the  DEIS.  Altemative  A,  no 
action,  would  make  no  improvements  to 
the  roadway  except  for  routine 
maintenance.  Altemative  B,  the 
proposal,  would  rehabilitate  8.8  miles  of 
the  existing  road,  relocate  a  4.3  mile 
middle  segment  of  the  road  closer  to  the 
lakeshore,  construct  six  additional  lake 
access  roads  and  overlooks,  redesign/ 
channelize  intersections  and  provide 
bicycle/pedestrian  paths.  Altemative  C 
would  also  provide  for  rehabilitation  of 
8.8  miles  of  existing  road,  but  would 
reconstruct  a  3.6  mile  section  of  the 
middle  segment  on  the  existing 
alignment.  It  would  also  provide  for  one 
additional  lake  access  road  and 
overlook,  and  similar  to  Altemative  B, 
provide  for  redesign  and  channelization 
of  intersections  and  for  bicycle/ 
pedestrian  paths. 

Impact  topics  analyzed  include  visual 
effects,  visitor  use,  soils,  water 
resources,  vegetation,  and  wildlife  v\rith 
special  emphasis  on  potential  effects  on 
the  federally  listed  threatened  desert 
tortoise.  Socio-economic  impacts 
analyzed  include  the  effects  on  an 
existing  40  inch  waterline.  owned  by 
Basic  Magnesium  Inc..  which  underlies 
the  existing  road. 
SUPPLEMENTARY  INFORMATION: 
Comments  on  the  DEIS  should  be 
received  no  later  than  January  30. 1992 
and  should  be  addressed  to: 
Superintendent.  Lake  Mead  National 
Recreation  Area,  601  Nevada  Highway, 
Boulder  City,  Nevada  89005.  Requests 
for  additional  information  and/or  copies 
of  the  DEIS  should  be  directed  to  this 
address  or  telephone  number  (702)  293- 
8920. 

Copies  of  the  DEIS  are  available  at 
the  park  headquarters  and  at  the 
following  libraries:  Boulder  City  Library, 
Boulder  City.  NV;  Clark  County 
Community  College  Learning  Resource 
Center.  Las  Vegas.  NV;  Clark  County 
Library,  Las  Vegas,  NV;  Las  Vegas 
Public  Library;  Mohave  County  Library, 
Kingman,  AZ;  Sunrise  Public  Library, 
Las  Vegas,  NV;  University  of  Nevada- 


Las  Vegas  James  R  Dickinson  Library; 
and  University  of  Arizona  Library, 
Tucson,  AZ.  Copies  also  are  available 
for  inspection  at  the  following  address: 
Westem  Regional  Office.  National  Park 
Service,  Division  of  Planning.  Grants 
and  Environmental  Quality,  600 
Harrison  St.,  Suite  600,  San  Francisco, 
CA  94107-1372. 

Dated:  November  7, 1991. 
Regional  Director,  Westem  Region 
Stanley  T.  Albright, 
[FR  Doc.  91-28560  Filed  11-27-91:  8:45  am] 

BttJJNG  CODE  4310-7O4t 


Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  Saturday, 
December  7, 1991,  in  Classroom  B.  at  the 
National  Capital  Regional  Office.  1100 
Ohio  Drive.  SW..  Washington,  DC  20242 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 
Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman,  Washington,  DC 
Mrs.  Dorothy  Tappe  Grotos,  Delaplane, 

Virginia 
Mr.  Samuel  S.D.  Marsh,  Bethesda, 

Maryland 
Mr.  James  F.  Scarpelli,  Sr.,  Cumberland. 

Maryland 
Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Captain  Thomas  F.  Hahn, 

Shepherdstown,  West  Virginia 
Mr.  Rockwood  H.  Foster,  Washington. 

DC 
Mr.  Barry  A.  Passett,  Washington,  DC 
Mrs.  Jo  Reynolds,  Potomac.  Maryland 
Ms.  Nancy  C.  Long.  Glen  Echo. 

Maryland 
Mrs.  Minny  Pohlmann,  Dickerson, 

Maryland 
Dr.  James  H.  Gilford,  Frederick, 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown. 

Maryland 
Mrs.  Sue  Ann  Sullivan.  Williamsport. 

Maryland 
Mr.  Terry  W.  Hepbum,  Hancock, 

Maryland 
Mr.  Robert  L  Ebert,  Cumberland, 

Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Superintendent's  Report 

2.  Old  &  New  business 
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3.  Public  comments 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs. 
Superintendent.  CAO  Canal  National 
Historical  Park.  P.O.  Box  4.  Sharpsburg. 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg.  Maryland. 

Dated:  November  21, 1991. 
RooaM  N.  Wrye, 

Acting.  Regional  Director, 

National  Capital  Region 

[FR  Doc  91-28550  Filed  11-27-81;  8:45  am) 

MUMa  COM  U10-70-II 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  16, 1991.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  16. 1991. 
Carol  D.ShuU. 
Chief  of  Registration,  National  Register. 

CONNECTICUT 

Hartford  County 

Treadway.  TownsenH  C,  House,  100  Oakland 
St.,  Bristol,  91001871 

IDAHO 

Caribou  County 

Largilliere.  Edgar  Walter  Sr.,  House.  30  West 
Second  South  St..  Soda  Springs,  91001870 

INDIANA 

Bartholomew  County 

Hope  Historic  District,  Roughly  bounded  by 
Haw  Cr.,  Grand  St..  Walnut  St.  and  South 
St.,  Hope.  91001864 

Hamilton  County 

Noblesville  Commercial  Historic  District, 
Roughly  bounded  by  Clinton,  10th.  Maple 
and  8th  Sts..  Noblesville,  91001862 

Potter's  Covered  Bridge.  Allisonville  Rd. 
across  the  White  R..  Noblesville  vicinity, 
91001866 

Henry  County 

New  Castle  Commercial  Historical  District. 
Roughly  bounded  by  Fleming  and  11  Sts^ 


Central  Ave.  and  the  Norfolk  &  Western 
RR  tracks.  New  Castle,  91001868 

)ackson  County 

First  Presbyterian  Church,  301  N.  Walnut  St.. 
Seymour,  91001867 

Johnson  County 

Masonic  Temple,  135  N.  Main  St,  Franklin. 
91001863 

Koaduflko  County 

Zimmer.  Justin.  House,  2513  E.  Center  St„ 
Warsaw.  91001865 

NEW  YORK 

Dutchess  Coiuity 

Bloomvale  Historic  District  Jet.  of  NY  82.  Co. 
Rd.  13  and  E.  Branch  Wappingers  Cr., 
Pleasant  Valley  and  Washington 
Townships.  Salt  Point  vicinity,  91001874 

Bykenhulle.  21  BykenhuUe  Rd.,  Hopewell 
Junction  vicinity,  91001872 

Westchester  County 

Hastings  Prototype  House,  546  Farragut 
Pkwy.,  Hastings-on-Hudson,  91001873 

NORTH  CAROLINA 

Moore  County 

Southern  Pines  Historic  Districts,  Bounded 
by  Saylor  St.,  New  Jersey  Ave.,  Illinois 
Ave.  and  Massachusetts  Ave.  Ext.. 
Southern  Pines.  91001875 

WISCONSIN 

Richland  County 

Syttende  Mai  Site,  Address  Restricted. 
Richland  vicinity,  91001869 

[FR  Doc.  91-28637  Filed  11-27-91;  8:45  am] 

BilXING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvestJgatton  No.  332-317] 

Economy-Wide  Modeling  of  ttte 
Economic  Implications  of  a  FT  A  With 
Mexico  and  a  NAFTA  With  Canada  and 
Mexico 

AOENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation,  call 
for  papers,  scheduling  of  symposium, 
and  hearing  notification. 

SUtMNARV:  Following  receipt  on  July  24. 
1991  of  a  request  from  the  U.S.  Trade 
Representative  (USTR),  the  Commission 
instituted  investigation  No.  332-317. 
Economy-Wide  Modeling  of  the 
Economic  Implications  of  a  FTA  with 
Mexico  and  a  NAFTA  with  Canada  and 
Mexico,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)).  As 
requested,  the  investigation  will  seek  to 
provide  an  objective  critical  report, 
based  on  a  symposium  to  be  held  by  the 
Commission,  on  the  technical  merits  and 


major  findings  of  economy-wide 
modeling  of  the  economic  implications 
of  a  FTA  with  Mexico  and  a  NAFTA 
with  Mexico  and  Canada.  Particular 
emphasis  will  be  placed  on  the  technical 
merits  of  the  analyses.  The  Conunission 
will  confine  the  investigation  to  studies 
that  are  already  underway  or  have  been 
recently  completed.  The  Commission 
will  offer  the  opportunity  for  all 
economic  researchers  using  economy- 
wide  models  to  present  their  findings  on 
the  economic  impact  and  benefits  of  a 
FTA  with  Mexico  or  a  NAFTA  with 
Canada  and  Mexico  at  the  symposium. 
To  promote  an  objective,  critical 
assessment  of  this  research,  economic 
researchers  recognized  as  experts  in 
their  fields  will  also  be  contracted  with 
to  provide  a  critical  assessment  of  the 
technical  merits  and  shortcomings  of  the 
methods  and  data  employed  in  the 
research.  A  preliminary  report, 
containing  the  papers  to  be  discussed  at 
the  symposium,  will  be  issued  prior  to 
the  symposium.  The  final  report  will  be 
submitted  to  USTR  approximately  three 
months  after  the  symposium.  The  final 
report  will  consist  of:  (1)  A  compilation 
of  the  technical  papers  as  submitted  in 
the  symposium,  together  with  any 
revisions  or  comments  the  authors  may 
make  in  response  to  the  critiques 
received  in  the  symposium;  (2)  a 
compilation  of  the  technical  critiques  of 
those  papers;  and  (3)  a  critical  summary 
and  overview  of  the  results  of  the 
papers. 
EFFECTIVE  DATE:  October  28, 1991. 

CALL  FOR  PAPERS:  The  Commission 
encourages  all  parties  currently  engaged 
in  economy-wide  modeling  of  the 
economic  effects  of  a  NAFTA  to  present 
their  work  at  the  symposium.  The 
purpose  of  the  symposium  is  to  examine 
critically,  through  peer  review  by 
recognized  experts,  studies  recently 
completed  or  currently  being  developed 
that  meet  recognized  academic 
standards  for  state  of  the  art  economy- 
wide  policy  modelling.  Papers  presented 
at  the  symposium  must  meet  the 
following  criteria: 

(1)  The  research  described  in  the 
papers  must  be  economy-wide  in  scope. 
Economy-wide  models  include  all 
sectors  of  the  economy,  though  with 
varying  degrees  of  disaggregation,  and 
allow  for  explicit  analysis  of  the 
complex  interactions  inherent  in 
comprehensive  economic  policy 
changes,  such  as  free  trade  agreements, 
even  when  the  focus  of  such  analysis  is 
on  a  particular  sector.  Research  within 
the  scope  of  this  investigation  includes 
both  (i)  computable  general  equilibrium 
(CGE)  trade  policy  modelling:  and  (ii) 
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major  findings  of  economy- wide 
modeling  of  the  economic  implications 
of  a  FTA  with  Mexico  and  a  NAFTA 
with  Mexico  and  Canada.  Particular 
emphasis  will  be  placed  on  the  technical 
merits  of  the  analyses.  The  Commission 
will  confine  the  investigation  to  studies 
that  are  already  underway  or  have  been 
recently  completed.  The  Commission 
will  offer  the  opportunity  for  all 
economic  researchers  using  economy- 
wide  models  to  present  their  findings  on 
the  economic  impact  and  benefits  of  a 
FTA  with  Mexico  or  a  NAFTA  with 
Canada  and  Mexico  at  the  symposium. 
To  promote  an  objective,  critical 
assessment  of  this  research,  economic 
researchers  recognized  as  experts  in 
their  fields  will  also  be  contracted  with 
to  provide  a  critical  assessment  of  the 
technical  merits  and  shortcomings  of  the 
methods  and  data  employed  in  the 
research.  A  preliminary  report, 
containing  the  papers  to  be  discussed  at 
the  symposium,  will  be  issued  prior  to 
the  symposium.  The  final  report  will  be 
submitted  to  USTR  approximately  three 
months  after  the  symposium.  The  final 
report  will  consist  of:  (1)  A  compilation 
of  the  technical  papers  as  submitted  in 
the  symposium,  together  with  any 
revisions  or  comments  the  authors  may 
make  in  response  to  the  critiques 
received  in  the  symposium;  (2)  a 
compilation  of  the  technical  critiques  of 
those  papers;  and  (3)  a  critical  summary 
and  overview  of  the  results  of  the 
papers. 
EFFECTIVE  DATE:  October  28, 1991. 

CALL  FOR  PAPERS:  The  Commission 
encourages  all  parties  currently  engaged 
in  economy-wide  modeling  of  the 
economic  effects  of  a  NAFTA  to  present 
their  work  at  the  symposium.  The 
purpose  of  the  symposium  is  to  examine 
critically,  through  peer  review  by 
recognized  experts,  studies  recently 
completed  or  currently  being  developed 
that  meet  recognized  academic 
standards  for  state  of  the  art  economy- 
wide  policy  modelling.  Papers  presented 
at  the  symposium  must  meet  the 
following  criteria: 

(1)  The  research  described  in  the 
papers  must  be  economy-wide  in  scope. 
Economy-wide  models  include  all 
sectors  of  the  economy,  though  with 
varying  degrees  of  disaggregation,  and 
allow  for  explicit  analysis  of  the 
complex  interactions  inherent  in 
comprehensive  economic  policy 
changes,  such  as  free  trade  agreements, 
even  when  the  focus  of  such  analysis  is 
on  a  particular  sector.  Research  within 
the  scope  of  this  investigation  includes 
both  (i)  computable  general  equilibrium 
(CGE)  trade  policy  modelling:  and  (ii) 
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economy-wide,  multi-sector 
macroeconomic  models.  The  research 
should  take  into  account  the  effects  of  a 
NAFTA  or  FTA  with  Mexico  on 
production,  income,  trade,  employment, 
and  prices. 

(2)  The  papers  must  be  transparent 
about  technical  methods  employed  to 
obtain  the  results  presented.  Papers 
must  provide  technical  details  about  the 
methods  employed  and  data  employed 
to  obtain  results.  This  requirement  is 
critical  because  the  purpose  of  the 
symposium  is  to  submit  the  methods  and 
data  to  peer  review. 

Because  scheduling  will  be  tight, 
parties  interested  in  presenting  papers 
or  participating  as  discussants  should 
submit  a  curriculum  vitae  and 
description  of  the  relevant  research  to 
Joseph  Francois  (202-205-3223)  or 
Clinton  Shiell    '202-205-3223),  Research 
Division,  Office  of  Economics,  U.S. 
International  Trade  Commission,  before 
December  20, 1991.  Funding  has  been 
made  available  for  reimbursement  of 
travel  expenses  and  per  diem, 
contingent  on  demonstrated  need. 

Discussants  will  be  contracted  with  to 
provide  detailed,  written  critiques  of  the 
papers  reviewed.  Papers  must  meet 
recognized  academic  standards  for  state 
of  the  art  economy-wide  policy 
modelling.  It  is  also  required  that  all 
papers  be  technically  transparent,  and 
provide  technical  details  about  the 
methods  and  data  employed  to  obtain 
results.  The  final  scheduling  of  papers 
and  discussants  will  be  made  by 
Commission  staff  and  will  be  published 
in  a  subsequent  Federal  Register  notice. 
All  papers  must  be  provided  to  the 
Commission  in  a  form  ready  for 
distribution  45  days  prior  to  the 
symposium,  and  must  meet  the  criteria 
outlined  above. 

symposium:  The  symposium  will  be  held 
on  February  24  and  25, 1992,  at  the  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC.  Members 
of  the  public  may  attend  the  symposium 
and  there  will  be  an  opportunity  for 
brief  technical  comments  on  the  papers 
from  the  audience. 
PUBUC  HEARING:  Following  the 
symposium,  the  Commission  will  hold  a 
public  hearing.  The  hearing  will  be  held 
approximately  30  days  after  the 
symposium.  The  hearing  date  will  be 
published  in  the  Federal  Registernotice. 
The  hearing  will  be  held  at  5ie  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington.  DC.  The 
symposium  is  meant  to  provide  a 
technical  assessment  of  economy-wide 
modelling  of  a  NAFTA  or  FTA  with 
Mexico.  The  purpose  of  the  hearing  is  to 
allow  the  public  and  discussants 


additional  opportunity  to  provide 
technical  comments  on  the  papers  that 
have  been  discussed  at  the  symposium. 
These  papers  will  be  contained  in  a 
preliminary  report  to  be  issued  by  the 
Commission  prior  to  the  symposiunL 
Public  submissions  on  the  papers 
contained  in  the  preliminary  report 
should  be  received  prior  to  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Carroll  (202-205-1819),  Office  of 
Public  Affairs.  U.S.  International  Trade 
Commission. 

Hearing  impaired  person  may  obtain 
information  on  this  investigation  by 
contacting  the  Commission's  TDD 
terminal  on  (202-205-1810). 

Issued:  November  20, 1991. 

By  order  of  the  Commission. 
Edward  G.  Carroll. 
A  cling  Secretary. 

[PR  Doc.  91-28535  Filed  11-27-Sl:  8:45  am) 
Baima  CODE  7D2o-oa-M 


[332-316] 

Shipbuilding  Trade  Reform  Act  of 
1 99 1 ;  Ukely  Economic  Effects  of 
Enactment 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

effective  date:  November  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Kathleen  Lahsy,  Office  of  Industries 
(202-205-3409),  or  Mr.  Gerald  Berg. 
Office  of  Economics  (202-205-3233),  U.S. 
International  Trade  Commission, 
Washington,  DC  20436. 

Background  and  Scope  of  Investigation 

On  November  19, 1991,  the 
Conmiission  instituted  investigation  No. 
332-316,  following  receipt  "on  October  30, 
1991,  of  a  request  from  the  Committee  on 
Ways  and  Means  of  the  U.S.  House  of 
Representatives  for  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  concerning  the 
likely  economic  effects  of  enactment  of 
H.R.  2056.  the  Shipbuilding  Trade  and 
Reform  Act  of  1991,  as  amended  by  the 
Committee  on  Ways  and  Means. 

As  requested  by  the  Committee,  the 
Commission  will  seek  to  provide  in  its 
report: 

(1)  An  overview  of  the  issues  being 
addressed  in  the  OECD  shipbuilding 
negotiations,  and  a  comparison  of  the 
differences  between  the  approach  being 
taken  in  the  negotiations  and  the 
approach  of  H.R.  2056,  as  amended; 

(2)  An  overview  of  conditions  in  the 
U.S.  shipbuilding  and  repair  industry, 
including  an  assessment  of  government 


assistance  provided,  either  directly  or 
indirectly,  to  this  industry  under  U.S. 
law; 

(3)  An  overview  of  conditions  in  the 
U.S.  carrier  industry,  including  an 
assessment  of  government  assistance 
provided,  either  directly  or  indirectly,  to 
this  industry  under  U.S.  law;  and 

(4)  An  evaluation  and  comparison  of 
the  likely  economic  effects  of  H.R.  2056. 
as  amended,  with  the  likely  economic 
effects  of  an  international  agreement  to 
eliminate  unfair  trading  practices 
(modeled  after  the  current  OECD 
discussions),  on  those  sectors  affected 
by  the  elimination  of  unfair  trading 
practices  in  shipbuilding,  including  the 
shipbuilding  and  repair  industry,  the 
carrier  industry,  U.S.  ports,  and  U.S. 
exporters  and  importers. 

As  requested  by  the  Committee,  the 
Commission  intends  to  submit  its  report 
no  later  than  April  27, 1992. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Commission  Hearing  Room,  500  E  Street. 
SW.  Washington,  DC  20436,  beginning  at 
9:30  a.m.  on  January  24, 1992.  All 
persons  will  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
testimony,  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  commission,  500  E 
Street,  SW.,  Washington,  DC,  20436,  no 
later  than  noon,  January  6, 1992.  Persons 
testifying  at  the  hearing  are  encouraged 
to  file  prehearing  briefs  or  statements; 
the  deadline  for  filing  such  briefs  or 
statements  (a  signed  original  and  14 
copies)  is  January  6. 1992;  and  the 
deadline  for  filing  posthearing  briefs  or 
statements  is  February  4. 1992.  Any 
confidential  business  information 
included  in  such  briefs  or  statements 
must  be  filed  in  accordance  with  the 
procedures  outlined  in  the  next 
paragraph. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  report.  Commercial  or 
financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  (Generally, 
submission  of  separate  confidential  and 
public  versions  of  the  submission  would 
be  appropriate.)  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  i  201.6 
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of  the  Cominisuon's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
■V    be  made  available  in  the  Office  of  the 
Secretary  of  the  commission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  and 
posthearing  briefs  should  be  submitted 
to  the  Commission  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  February  4, 1992.  All 
submissions  should  be  addressed  to  the 
Secretary  to  the  Commission  at  the 
Commission's  Office  in  Washington,  DC. 

Hearing-impaired  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
*    Commission's  TDD  terminal  on  202-205- 
2648. 

Issued:  November  2a  1991. 

By  order  of  the  Commission. 
Edwaid  G.  CarroU, 
Acting  Secretary. 
[FR  Doc.  91-28538  Filed  11-27-91,  8:45  am] 

BIUJNQ  COOC  reM-«Hi 

[Investigation  No.  731-TA-S34  (Prettminary) 

SulfaniNc  Acid  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  • 
or  threatened  with  material  injury  *  by 
reason  of  imports  from  the  People's 
Republic  of  China  of  sulfanilic  acid  and 
sodium  sulfanilate,  provided  for  in 
subheading  2921.42.24  and  2921.42.70  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  value 
(LTFV). 

Background 

On  October  3, 1991,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  R-M 
"^^^        Industries,  Inc.,  Fort  Mill.  SC,  alleging 


'  The  record  i*  defined  in  207.2(0  of  the 
CommiMion't  Rule*  of  Practice  and  Procaduie  (19 
CFR  207.2(f)). 

■  Acting  Chairman  Bnmadale  and  Commiasiaoar 
Lodwick  detennme  that  there  ia  a  reaaonable 
indication  that  an  industry  in  the  United  State*  i* 
materially  injuved  by  reaaon  of  the  tubject  of  the 
iaiport*  frooi  the  People*  Republic  of  Chin*. 

*  CoBunis«ioner  Rohr  and  Conuniaatoner 
Newquiat  determine  that  there  i*  a  reaaonabia 
indication  that  an  indu«try  in  th*  United  State*  ia 
threatened  with  material  injufy  by  the  aobject 
import*. 


that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  sulfanilic  acid  from  the 
People's  Republic  of  China.  Accordingly, 
effective  October  3, 1991,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-538 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  10, 1991  (56 
FR  51236).  The  conference  was  held  in 
Washington  DC,  on  October  24, 1991. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  18, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2457 
(November  1991),  entitled  "SulfaniHc 
Acid  from  the  People's  Republic  of 
China:  Determination  of  Commission  in 
Investigation  No.  731-TA-538 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  November  19, 1991. 

By  Order  of  the  Commission. 
KMUMdi  R.  Masco, 
Secretary. 

(FR  Doc.  91-28537  Filed  ll-27-91;8;45am 
BHJJNQ  oooc  ToaiHn-ii 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  in 
Compensated  Intercoqporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10S24(b)(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Kennedy  Manufacturing 
Company,  520  East  Sycamore  Street, 
Van  Wert.  Ohio  45891. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation.  Martchon 
Incorporated,  200  Bond  Street,  Wabash. 
Indiana  46992. 


Incorporated  in  the  State  of  Indiana. 
Sidney  L.  Strickland,  ft.. 

Secretary. 

|FR  Doc  91-28634  Filed  11-27-91;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  a  Final  Judgment  t>y  Consent 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on 
November  15, 1991,  a  proposed  consent 
decree  in  United  States  v.  Economy 
Muffler  &  Tire  Center,  Inc.,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Virginia.  The  suit 
was  brought  pursuant  to  sections 
203(a)(3)(B)  and  205  of  the  Clean  Air 
Act,  42  U.S.C.  7522(a)(3)(B)  and  7524. 
The  suit  sought  civil  penalties  for  the 
defendant's  removal  and  rendering 
inoperative  catalytic  converters  in 
violation  of  section  203(a)(3)(B).  In 
addition  to  providing  for  payment  of 
civil  penalties,  the  consent  decree 
requires  the  defendant  to  take  certain 
steps  to  remedy  the  violations  at  issue. 

"The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Economy  Muffler  &■ 
Tire  Center,  Inc.,  (E.D.  Va.)  and  DOJ  Ref. 
No.  90-5-^-1-1506.  The  proposed 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
suite  1800,  Main  Street  centre, 
Richmond,  Virginia;  or  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington.  DC 
20004  (202-347-2072).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington. 
DC  20004.  In  requesting  a  copy  please 
enclose  a  check  in  the  amount  of  $2.50 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library". 
lohn  C  Cmden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natarai  Resources  Division 

(FR  Doc  91-28546  Filed  ll-Z7-m;&-45  am] 
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Incorporated  in  the  State  of  Indiana. 
Sidney  L  Stiickiand,  fr.. 
Secretary. 
(FR  Doc  91-28634  Filed  11-37-61;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Lodging  •  Rnal  Judgment  by  Consent 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on 
November  15. 1991.  a  proposed  consent 
decree  in  United  States  v.  Economy 
Muffler  er  Tire  Center,  Inc.,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Virginia.  The  suit 
was  brought  pursuant  to  sections 
203(a)(3)(B)  and  205  of  the  Clean  Air 
Act,  42  U.S.C.  7522(a)(3)(B)  and  7524. 
The  suit  sought  civil  penalties  for  the 
defendant's  removal  and  rendering 
inoperative  catalytic  converters  in 
violation  of  section  203(a)(3)(B).  In 
addition  to  providing  for  payment  of 
civil  penalties,  the  consent  decree 
requires  the  defendant  to  take  certain 
steps  to  remedy  the  violations  at  issue. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natxu-al  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Economy  Muffler  &■ 
Tire  Center,  Inc.,  (E.D.  Va.)  and  DO)  Ref. 
No.  90-5-^-1-1506.  The  proposed 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
suite  1800,  Main  Street  centre. 
Richmond,  Virginia;  or  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington.  DC 
20004  (202-347-2072).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097.  Washington. 
DC  20004.  In  requesting  a  copy  please 
enclose  a  check  in  the  amount  of  $2.50 
(25  cents  per  page  reproduction  costs] 
payable  to  "Consent  Decree  Library". 
lohnCCraden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 


Vabash.        (<^  I)oc-  91-28546  Filed  ll-Z7-m;&4S  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on 
October  16, 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301,  et 
seq.  ("the  Act"),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  ("PERT")  Project  No.  89-09,  titled 
"Spent  Caustic  Management,"  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing  a 
change  in  the  project  membership.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

Specifically,  the  notifications  stated 
that  the  following  additional  parties 
have  become  participants  in  Project  No. 
89-09: 

Chevron  Research  &  Technology  Co., 

Richmond,  California  94802 
Conoco  Inc.,  Ponca  City,  Oklahoma 

74602 
Mobil  R&D  Corporation,  Pennington. 

New  Jersey  08534 
Total  Petroleum  Inc..  Alma.  Michigan 

48801 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  PERF  Project  No.  89-09. 

On  June  17, 1991,  the  participants  of 
PERF  Project  No.  89-09  filed  their 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  17. 1991  (56  FR  32593). 
Joseph  H.  Widmar. 
Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  91-28547  Filed  11-27-fll;  8:45  am) 
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Bureau  of  Prisons 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Complex  In 
Yazoo,  City,  MS 

agency:  .U.S.  Department  of  Justice; 
Federal  Bureau  of  Prisons. 

action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 


summary: 
Proposed  Action 

The  United  States  Department  of 
Justice.  Federal  Bureau  of  Prisons  has 
determined  that  additional  institutions 
are  needed  in  its  system.  The  Bureau  of 
Prisons  will  evaluate  four  proposed  sites 
located  in  Yazoo  City,  Mississippi  for 
construction  of  these  facilities: 

The  proposed  sites  are: 

A.  A  1,560.5  acre  site  located 
approximately  3.5  miles  north  northwest 
of  Yazoo  City  on  the  west  side  of  the 
Yazoo  river.  It  is  bounded  on  the  east  by 
federally  owned  property  along  the 
shore  of  the  Yazoo  river  and  bisected  in 
a  northeast  to  southwest  direction  by 
Carter  Road. 

B.  A  2,136  acre  site  is  located 
approximately  3.5  miles  southwest  of 
Yazoo  City.  It  is  bounded  on  the  east  by 
MS  3,  and  northeast  by  Short  Creek  and 
the  Yazoo  river  on  the  north.  Eagle  Bend 
Road  and  a  southern  natural  gas 
company  gas  pipeline  bisect  the  site. 

c,  A  2,161.8  acre  site  is  located 
adjacent  to  the  western  limits  of  Yazoo 
City.  It  is  bounded  on  the  north  and 
west  by  federally  owned  property  along 
the  shore  of  the  Yazoo  River  and  on  the 
east  by  the  Yazoo  City  limits  and  MS  3 
which  runs  in  a  north  to  south  direction. 
Right  of  way  adequate  for  expansion  of 
MS  3  to  a  four  lane  divided  highway  has 
been  acquired.  A  Texas  Eastern 
Transmission  Company  gas  pipeline 
runs  in  a  southwest  to  northeast 
direction  through  the  center  of  the  site. 
A  small  parcel  of  property,  located 
within  the  site  is  occupied  by  Texas 
Eastern  Transmission  Company's  gas 
compressor  station.  This  parcel  is  not 
included  as  part  of  the  site. 

D.  A  2.106.2  acre  site  is  located 
adjacent  to  the  northwestern  limits  of 
Yazoo  City.  It  is  bounded  on  the  west  by 
federally  owned  property  along  the 
shore  of  the  Yazoo  River  and  on  the 
south  by  the  Yazoo  City  limits.  An 
abandoned  railbed,  formerly  owned  by 
the  Illinois  Central  Gulf  Railroad,  runs 
through  the  eastern  portion  of  the  site  in 
a  nordiwest  to  southeast  direction.  An 
overiiead  electric  transmission  line  runs 
through  the  southwestern  portion  of  the 
site  in  a  northwest  to  southeast 
direction.  The  Christian  Grove  Church 
and  Cemetery,  located  in  the  middle  of 
the  site  and  die  Antioch  Church  and 
Cemetary  located  in  the  southeast 
comer  of  the  site,  are  not  part  of  the  site. 
Although  no  longer  in  operation, 
approximately  10  acres  of  the  site  has 
previously  been  used  as  the  Yazoo 
County  Landfill. 

The  Federal  Bureau  of  Prisons 
proposes  to  construct  up  to  2,750  bed 
Federal  Correctional  Complex,  that  will 
be  completed  in  phases,  llie  Bureau  of 


Prisons  has  been  studying  a  number  of 
options  and  locations  near  Yazoo  City 
appear  to  merit  further  study. 

It  is  anticipated  that  all  of  the  four 
proposed  sites  are  of  sufficient  size  to 
provide  space  for  housing,  programs, 
services  and  support  areas  as  well  as 
administration,  staff  training  and 
parking. 

Process 

In  the  process  of  evaluating  the  four 
sites,  several  aspects  will  receive 
detailed  examination  including:  Utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cultural  resources  and  socio- 
economic impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities  for 
public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
Public  Information  Meeting  will  be  held 
December  10,  at  7  p.m.  and  a  Scoping 
Meeting  will  be  held  at  7  p.m.  on 
December  12, 1991.  Both  meetings  will 
be  conducted  at  the  Yazoo  City  High 
School  Auditorium.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  public  information  meetings 
will  be  held  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
directed  to:  Debra  J.  Hood,  Site 
Selection  and  Environmental  Review 
Specialist,  Federal  Bureau  of  Prisons, 
Administration  Division,  320  First  St. 
NW.,  Washington,  DC  20534,  (202)  51*- 
6462. 

Dated:  November  22, 1991. 
Patricia  K.  Sledge. 

Chief  Site  Selection  and  Environmental 
Review. 

[FR  Doc  91-28870  Filed  11-27-91;  8:45  am] 
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Drug  Enforoement  AdrnMetration 

Quotas  for  Controlled  Sutwtancaa  in 
Scheduiea  i  and  II 

AQENCV.  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Notice  of  established  1992 
aggregate  production  quotas. 

summary:  This  notice  establishes  1892 

aggregate  production  quotas  for 

controlled  substances  in  Schedules  I  and 

II  of  the  Controlled  Substances  Act 

(CSA). 

DATES:  This  order  is  effective  upon 

publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr..  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  (202) 
307-7183. 

SUPPUMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  all 
controlled  substances  in  Schedules  I  and 
II  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  by  section  0.100  of  title  28  of 
the  Code  of  Federal  Regulations. 

On  Thursday,  August  8, 1991,  a  notice 
of  the  proposed  1992  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  n  was 
published  in  the  Federal  Re^ster  (56  FR 
37723).  All  interested  parties  were 
invited  to  comment  on  or  object  to  those 
proposed  aggregate  production  quotas 
on  or  before  September  9, 1991.  Relative 
to  methylphenidate,  Ciba-Geigy 
Corporation  commented  that  the 
proposed  1992  aggregate  production 
quota  of  2,147  kg.  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
for  the  United  States;  lawful  export 
requirements:  and  the  establishment  and 
maintenance  of  reserve  stocks.  Ciba- 
Geigy's  comment  was  based  on  their 
initial  1991  manufacturing  quota,  1990 
year-end  inventory  and  projected  1991 
sales.  Ciba-Geigy's  1991  manufacturing 
quota  has  been  mcreased  which  will 
increase  their  1991  year-end  inventory, 
thus,  reducing  their  1992  quota 
requirements. 

At  this  time,  the  DEA  has  determined 
that  no  increase  is  necessary  for  the 
1992  aggregate  production  quota  for 
methylphenidate.  No  other  comments 
and  no  requests  for  a  hearing  were 
received. 

Pursuant  to  sections  (3)(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 


and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  matter  does  not  have  sufTicient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  CSA  (21  U.S.C.  826)  and  delegated 
to  the  Administrator  of  the  DEA  by 
S  0.100  of  title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  of  the 
DEA  hereby  orders  that  the  1992 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled 
substances,  expressed  as  grams  of 
anhydrous  acid  or  base,  be  established 
as  follows: 

Bask  Class  of  Established  10S2  Quotas 


Sche<lulel: 

2.5-Dime«hoxyRmphetamine -..—. 

Lyseniic  acid  diethylamide _._._.> 

3.  4-Methylenedioxyamphetamine .~. . 

3,  4-Methylenedioxymethamphetainine  ... 

Tetrahydrocannabinol* - — 

Psilocyn _........ — „.__.__»-...— 

Psilocy  bin  — ___.____™_— — — ~— 

4-Methylaminofex  -„— ..i. 

Methaqualonc 


N-Hydroxy-3.  4-methylenedioxyamphe- 

tamhie - ~ ~ 

Schedule  D: 

Alfentanil _ — 

Amobarbilal ....._ — — — 

Aotphetamine _.»„_._.-____.™— 

Cocaine.. 


Codeine  (for  »ale) . — —.....-. 

Codeine  (for  convermon) 

Desoxyephedhne  IXMS.OOO  grama  of  le- 
vodesoxyephedrine  for  uae  in  a  noD- 
controllEKl.  nonprescription  product 
and  25,000  grama  for  methamphet- 
amine - 

Dex  tropropoxypfaene __.„__. 

Dihydrocodeine — -.—— 

Diphenoxylate — - — ~ — ...—..... 

Ecgonine  (for  conversion] ._.„._-.™.. 

Fentanyt — ~~." 

Clulelhimide- 

Hydrocodone _~ 

Hydromorphone 

Levorphanol ~ 

Mependine.. 

Methadone.. 


Methamphetamine  (for  convar 

Methylphenidate ~. — . — 

Mixed  Alkaloida  of  Opium 

Morphine  (for  »ale) 

Morphine  (for  convermon) 

Opium    (tinchirea,    extract*,    etc.    ex- 
pressed in  terms  of  USP  powdered 

opium) - - — " 

Oxycodone  (for  sale. 


TZiJOOO 

2.147.000 

0 

4.937.000 

74,753.000 


Oxycodone  (for  conversion).- 
Oxymophone .. 
Pentobarbital. 
Phencyclidine  — 


Phenylacetone  (tor  conversion)  .... 

Secobarbital __- .— 

Sufentanil  ..„ ...- 

Thebaine  __-»„. -; 


13.50a000 
9 
2 
2 
18,000 
5 
5 
2 
2 


S.300 
3S8JX» 

285.000 

699.000 

63.728,000 

8,477.000 


1.088,000 

8aa85.aoo 

588.000 

695.000 

650,000 

48,500 

0 

.    3.891,000 

222,000 

10,000 

.    8.S33.000 

.  z.in.000 


1.034 
2.757.000 

ejoo 

2.500 

15,178,000 

5 

958.000 

850.000 

450 

8,45a000 


ivm     ^ 


The  DEA  will  review  and  revise,  as 
necessary,  the  above  estabHshed  quotas 
early  in  1992,  taking  into  consideration 
actual  1991  sales  and  actual  December 
31, 1991,  inventories  as  well  as  other 
information  which  might  be  available  to 
the  DEA, 

Dated:  November  6, 1991. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 

[FR  Doc.  91-28581  Filed  11-27-91;  8:45  am) 

BIliJNQ  CODE  4410-OS-M 


Methadone  Intermediate  (4-CyaiM>-2^i- 
methylamino-4,  4-dJphenylbutane) ZJTMDO 


Manufacturer  of  ControUed 
Substances  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  9, 1991. 
CIBA-GEIGY  Corporation, 
Pharmaceuticals  Division.  Regulatory 
Compliance,  556  Morris  Avenue, 
Summit,  New  Jersey  07901,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  methylphenidate 
(1724). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  30. 1991. 
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Methamphetamine  (for  convaraiaa) 724.000 

Methylphenidale 2.147.000 

Mixed  Alkaloid*  of  Opiuin ._— — — 0 

Morphine  (for  sale) 4.937.000 

Morphine  (for  conversion) 74.753.000 

Opium    (tinchirea,    extracJe,    ete.    ex- 
preaaed  in  terma  of  USP  powdered  2 

opium) — 1 .034.0(«K^ 

Oxycodone  (for  aala 2.757,000 

Oxycodone  (for  con  version) .™___~ — — .  6J00 

Oxymophone — _____».-.  2JO0 

Penlobarbilal 15.17B.000 

Phencyclidine  — ~ ~ — ~- — 5 

Phenylacelone  (for  conversion) 956,000 

Secobarbital M0«» 

Sufentanil *50 

Thebaine : 8.45a000 


The  DEA  will  review  and  revise,  as 
necessary,  the  above  estabUshed  quotas 
early  in  1992.  taking  into  consideration 
actual  1991  sales  and  actual  December 
31. 1991,  inventories  as  well  as  other 
information  which  might  be  available  to 
the  DEA. 

Dated:  November  ft.  1991. 
Robeii  C.  Bonner. 

Administrator  of  Drug  Enforcement 

(FR  Doc.  91-28581  Filed  11-27-91;  8:45  am) 
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13.50aOOO 
9 
2 
2 
18.000 
5 
5 
2 
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6.300 

2S5.000 

609,000 

63.726,000 

6.477.000 


1.068,000 

8aa6s,ooo 

588.000 

9SSJOO0 

650,000 

48,500 

0 

3.801.000 

222.000 

laooo 

8,533,000 

,    Z.181.000 

.    Z72t0>O 


Manufacturer  of  ControMed 
Substances  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  September  9. 1991, 
CIBA-GEIGY  Corporation. 
Pharmaceuticals  Division,  Regulatory 
Compliance.  556  Morris  Avenue. 
Summit.  New  Jersey  07901.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  methylphenidate 
(1724). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  30. 1991. 


Dated:  November  14. 1991. 
G«n«  R.  Haisfip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministration. 
[FR  Doc.  91-28584  Filed  11-27-91;  8:45  am] 
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Importation  of  Controlled  Sutxtances; 
Apiplicatlon 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  section  to» 
bulk  manufacturer  of  a  controlled 
substance  in  Schedules  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  July  17. 1991.  Knight  Seed 
Company,  Ina,  151  W.  126th  Street. 
Bumsviile.  Minnesota  55337,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Marihuana  (3760)  a  basic 
class  of  controlled  substance  in 
Schedule  I.  This  application  is 
exclusively  for  the  importation  of 
marijuana  seed  w^ich  will  be  rendered 
non-viable  and  used  as  bird  feed. 

Any  manufacturer  holding  or  applying 
for,  registration  as  a  bulk  manufacturer 
of  this  basic  class  of  controlled 
substance  may  file  written  comments  on 
or  objections  to  the  application 
described  above  and  may,  at  the  same 
time,  file  a  written  request  for  a  hearing 
on  such  application  in  accordance  with 
21  CFR  1301.54  in  such  form  as 
prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  30, 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42(b).  (c).  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  Fit  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 


are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U5.C. 
958(a),  21  U.S.C.  823(a).  and  21  CFR 
1311.42(a),  (b),  (c).  (d).  (e)  and  (f)  are/ 
satisfied.  /' 

Dated:  November  14. 1991.        ...- " 
Gene  R.  Haislip, 

Deputy  Assistant  Adaanistrolor,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  91-28583  Filed  11-27-91: 8:45  am] 

BHAJNa  COOK  44W-8S-li 

importer  of  ControMed  Substances; 
Registration 

By  Notice  dated  May  31, 1991.  and 
published  in  the  Federal  Register  on 
June  19, 1991,  (56FR28176).  Sigma 
Chemical  Company,  3500  Dekalb  Street, 
St.  Louis,  Missouri  56118.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  Ksted  below: 


Drag 


Drug 


EtorpNne  (Except  HCn  (9066) 

Heroin  (9200) 

MeKaline  (73S1) 

l-MethyM-Phanyt-*- 

pfcpioooxypiperMlne  (MPPP)  (9661). 

Ditenoxwi  (9168) _ 

Pyrrolidine     arwiog     cH     phencyclidine 

(7458). 

Fenethylline  (1503) 

Morphine-N-Oxide  (9307) 

4-metfy3zyamphetamtne  C7411) 

3,4-fnethytenedioxyemptwtafnine  (MOA) 

(7400). 
3.4-methytDne<cxymeS>«inpheUinine 

(MDMA)  (7405). 

Alphft-met^yl«a^la^yl  (9S14) 

S-Mettiyltemanyl  (9613).. 

Psilocyn  (7438) 

Dietftyttryptartane  (7434)._ 
Omethyttryplamine  (7438) 

Marihuana  (7360) 

Ethyiamine    analog    of 

(7466). 
4-bromo-2,5-OimatN)xy«mptietamir>e 

(7391). 
4-methyl-2,5-dlmettK>xy-amp^«tamine 

(7395). 
Thtophene     analog     of     ptancydidine 

(7470). 

Lysergic  acid  dieth^amide  (7315) 

2.5.dimethoxyannphetamine  (DMA) 

(7396). 

PaHocytxn  (7437) „.. 

Butoterane  (7433) -— — 

Tetrahydrocannibiwit  (7370| 

ltx>gaine  (7260) 

Nonnophine  (9313) 

TNophene     analog    of    pfwncycMine 

(7470).  

TetiahyOiocannatoinols  (7370) 

Methaqu^one  (2S65) 

tMvnftVQBcyianMfiyi  HNnh^ 
Pentotwtital  (2270) — 


Schedule 


(9737) 

Su(an<w«  (9740) -— -- 

1  ^uperltSnocytofiexai'iecaitM  WSi  (POO 
(6603). 

Oxymofphona  (9K2) 

Ethytnnrphina  (9190). 


Morphine  (9300) 

Aniieridine  (9020) 

Diprenorpnmc  (905S| 

Secobarutat  (2315) 

Benzoytecgonme  (9180).. 

Amphetamine  (11(X>) 

Coca»<e  (9041) 

Coders  (9050).. 


Methamo^etanMne  (110S). 

Fentanyl  (9801) 

Mettiadone  (92S0) 

PheocydKjme  (7471).. 
Deartfopropoxypf^ene. 

torms)  (927). 
Oxymofphone  (9652). 


Mependme  (pethidine)  (9230).. 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21  Code  of  Federal 
Regulation.4  1311.42,  the  above  firm  is 
granted  registralion  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  above. 

Dated:  November  14. 1981 
Gene  R.  HaiaUp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administratkm. 

[FR  Doc.  91-28682  Piled  11-27-m:  8:45  am) 


DEPARTMEMT  OF  LABOA 


Emptoyment  StarMtards 
AdmMstratien,  Wag 
Division 


Mininuim  Wages  for  Federal  and 
FederaUy  Assisted  Conatructton; 
General  Wage  Determinatkm 
Decisions 

(General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  die  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
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have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Re^ster,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 


explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume.  State,  and  page  numbers(s). 


Ml  91-6  (Feb.  22. 1991). 

Ml  91-7  (Feb.  22, 1991) 

MI  91-12  (Feb.  22, 1991).... 


Volume  I: 

New  York,  NY91-21  (Nov. 
29, 1991). 


p.  952a,  pp. 
952b-952h. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  pubhcation  in  the 
FEDERAL  REGISTER  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I: 

Connecticut.  CT91-5  (Feb. 

22,1991). 
Georgia,  GA91-1  (Feb.  22. 

1991). 
Georgia.  GA91-^  (Feb.  22. 

1991). 
Kentucky,    KY91-25   (Feb. 

22.1991). 
Maryland: 

MD91-27  (Feb.  22. 1991) ... 

MD91-28  (Feb.  22, 1991) ... 

MD91-29  (Feb.  22, 1991) ... 
New  York.  NY91-17  (Feb. 

22.1991). 
Virginia.     VA91-73     (Feb. 

22.1991). 

Volume  II: 

Indiana,  IN91-3  (Feb.  22. 

1991). 
Iowa     IA91-9     (Feb.     2Z 

1991). 
Louisiana: 

LA91-12  (Feb.  22, 1991) 

LA91-12  (Feb.  22. 1991)...- 

LA91-14  (Feb.  22. 1991) 

Michigan: 

MI  91-1  (Feb.  22,  1991) 

Ml  91-2  (Feb.  22. 1991) 

MI  91-3  (Feb.  22, 1991) 

Ml  91-4  (Feb.  22. 1991) 


p.  All. 

p.  219. 
220. 
p.  285. 
288. 
p.AU 

p.  All. 
p.  All. 
p.  AIL 
p.  921.  pp.  923- 

924. 
p.  All 


p.  279. 
282. 
p.  All. 

p.  All 
p.  All. 
p.  All. 

p.  441.  pp.  442, 

444,  451. 
p.  461,  pp.  462- 

466. 
p.  477,  P.  479. 
p.  491. 


p.  499,  pp.  500- 

503. 
p.  515,  pp.  516- 

52a 
p.  543,  pp.  545- 

547. 


Missouri,  M091-2  (Feb.  22,    p.  675-674. 

1991). 
Nebraska: 

NE91-1  (Feb.  22, 1991) p.  All. 

NE91-3  (Feb.  22. 1991) p.  All. 

New  Mexico: 

NM91-1  (Feb.  22. 1991) p.  779.  pp.  781- 

784.  786. 

NM91-4  (Feb.  22, 1991) p.  807-808. 

Oklahoma,  OK91-20  (Feb.    p.  1011-1012. 

22. 1991). 
Texas,  TX91-19  (Feb.  22,    p.AU. 

1991). 


Volume  III: 

California.    CA91-4    (Feb. 
22.1991). 

North      Dakota.      ND91-2 
(Feb.  22, 1991). 

South  Dakota: 

SD91-1  (Feb.  22. 1991). 

SD91-4  (Feb.  22. 1991) 


p.  75,  pp.  77. 

8fr-88,  pp. 

108-109. 
p.  285.  p.  287. 


p.  All. 
p.  All. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
323a 

When  ordering  8ubscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  22nd  day  of 
November  1991. 
Alan  L  Moss, 

Director.  Division  of  Wage  Determination. 
|FR  Doc.  91-28479  Filed  11-27-91: 8:45  am] 
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Ml  91-6  (Feb.  22. 1991). p.  499.  pp.  500- 

503. 

m  91-7  (Feb.  22. 1991) p.  515,  pp.  51ft- 

S2a 

Mi  91-12  (Feb.  22, 1991)....  p.  543,  pp.  545- 

547. 

Missouri.  M091-2  (Feb.  22,    p.  67^-674. 

1991). 
Nebraska: 

NE91-1  (Feb.  22. 1991) p.  All. 

NE91-3  (Feb.  22. 1991) p.  All. 

New  Mexico: 

NM91-1  (Feb.  22. 1991) p.  779.  pp.  781- 

784.  786. 

NM91-4  (Feb.  22. 1991) p.  807-608. 

Oklahoma,  OK91-20  (Feb.    p.  1011-1012. 

22. 1991). 
Texas,  TX91-19  (Feb.  22.    p.  All. 

1991). 

Volume  III: 

California.    CA91-4    (Feb.    p.  75.  pp.  77, 

22, 1991).  B&-89,  pp. 

108-109. 
North      Dakota,      ND91-2    p.  285.  p.  287. 

(Feb.  22, 1991). 
South  Dakota: 

SD91-1  (Feb.  22. 1991) p.  All. 

SD91-4  (Feb.  22. 1991) p.  All. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  die  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entiUed  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202)  783- 
323& 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  22nd  day  of 
November  1991. 
AianL  Moss, 

Director.  Division  of  Wage  Determination. 
(FR  Doc.  91-28479  Filed  11-27-91: 8:45  am) 

WLUNO  CODE  45tO-27-M 


Employment  and  Training 
Administration 

(TA-W-2«.34a] 

The  Arrow  Co.,  Andalusia,  AL; 
Cancellation  of  Certification  and 
Notic*  of  Termination  of  Investigation 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  12, 1991  applicable  to  all 
workers  of  the  Arrow  Company, 
Andalusia,  Alabama.  The  notice  of 
certification  has  not  been  published  in 
the  Federal  Register. 

The  Department,  on  its  own  motion, 
has  reopened  the  investigation  and  is 
canceling  the  subject  certification  since 
the  workers  are  already  covered  under  a 
different  certification,  Cluett  Shirt  Group 
(Alatex),  Andalusia,  Alabama,  TA-W- 
24,589. 

Further,  the  Department  is  terminating 
its  investigation  for  workers  who  filed 
under  petition  TA-W-26,349  since  the 
Andalusia  workers  are  already  eligible 
to  apply  for  adjustment  assistance 
benefits  under  TA-W-24,588  until 
August  28, 1992. 


Conchisioa 

Since  the  workers  of  the  Arrow  Shirt 
Company,  Andalusia,  Alabama  are 
already  covered  for  trade  adjustment 
assistance  benefits  under  TA-W-24,589, 
the  Department  is  cancehng  the  subject 
certification,  TA-W-28,349  and 
terminating  the  investigation. 

Signed  at  Washington.  DC.  this  21st  day  of 
November  1991. 
Marvin  M.  Fooiis, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  91-28595  Filed  11-27-91;  8:45  am) 

BUJNO  COOC  4t10-M-« 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  wwkers  are  eligible  to  apply  for 

Appew>ix 


adjustment  assistance  under  tide  U. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  l>egan  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  bearing,  provided  such 
request  is  filed  in  writing  vinth  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  Decemt>er  9  1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  oi  Trude  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  9, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC.  this  18th  day  of 
November  1991 . 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Pe«lion«r  (Union/Work«rs/Finn) 

Location 

0M» 
McaivMl 

Oaleot 
palitnn 

No. 

AitidM  produc«l 

'Reopened  Gen.  Automotive  Specialty 

N  RnmiiMck   UJ 

11/18/91 
11/18/81 
11/18/91 
11/18/91 
11/18/91 

11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/16/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 

09/27/91 
10/23/91 
11/08/01 
09/30/91 
11/07/91 

11/08/91 
10/31/91 
11/01/91 
10/31/91 
11/04/91 
11/05/91 
10/31/91 
11/04/9T 
11/14/91 
08/01/91 
11/05/91 
11/05/91 
10/16/91 
11/01/91 
09/23/91 
11/05/91 
11/04/91 
10/16/91 
10/25/91 
10/25/91 
11/05/91 
10/31/91 
11/06/91 

26.406 
26.559 
26.560 
26.561 
26.562 

26.563 
26.564 
26.565 
26,566 
26.567 
26.568 
26.569 
26.570 
26.571 
26.572 
26.573 
26.574 
26.575 
26.576 
26.577 
26.578 
26.579 
26.580 
26.581 
26.582 
26,583 
26,584 
26.585 

Auto  Switches. 

A.P  V  Oepaco.  tnc.  (Wrt<».) 

iaiHiUiHf  Ufl 

Heat  Exchangers.  Ice  Cream  Freezers. 

Baxter  HMlthcws  (Mm.) .    _„ 

Brvjnswek  Co»p.  (WItrs.) _ 

Caigon    Caition    Corp.,    Big    Sandy    Plant 

(USWA). 
C02,  mc  (WKrs.) 

Eaton.  OH    

Maiion.  VA 

Catttesborg,  KY 

UMhHiH   TH 

Vnyl  Medical  Exam  Gloves. 
Caibon  Dioxide. 

Down  East  Fooiweai  Mifl  (Co.)                 -    .. 

Dyco  Pefroletim  Co  (OGM)  (Wkrs.) 

GandaH  Business  Systems  (Vflus.) 

Hanltn  Ch«micai-WV.  Inc..  Unton 

East  Corinth.  ME.     

Tulaa.OK _.. _ 

Cherry  Hill,  NJ 

MnirvlsviUA   WV 

Boat  Shoes,  Slippers. 
Crtxte  OH  and  Natkvat  Gas 
PhnM  CkGuil  Boards. 

CNcf^i»CMStic  Sodai.  Biaacft. 

Homescratt  Manuladufing  Go.  <Co ) 

Mwinri     N.I          

Wooden  Kitchen  Cabineis. 

Hudson  Tool  and  D»  Co.  (Wws.) 

Key  Trontc  Corp.  (Wkrs.)  —     „.        _      ..„. 
Kirkwnnit  lfvi.i<tn«.«  (Wkr«  )               

NemmKUJ..        ._ .. 

Spokwie,  WA 

CooYMiy  AR 

Seamless  Meal  Cases. 
Electronic  KeytxMrds  tor  PC. 
Cowmmalor. 

Loanne  Mig.  Corp.  (Co.) _.._ 

piryviHi^irQ    PA   

CMdranTs  CtoMig. 

lynrhhiirg  F,-«irv1ry  Co   (Co)  ,  ,     

f*9fP^r1  VA                   , 

Gray  and  Ductile  Iran  Castings. 

UapUtUuJ    inr   (lAMirf  )        ,, 

HameUe  Al 

Tables  and  TV  Stands. 

N-H  Industnes  (Wkrs.) 

Ohio  CoH  Sefvice  (Wltrs.) _ 

Omer  L  Futfer  Wen  ServidnQ  Co.  (Co.) ~. 

Schlumt>erger  Wei  Services  (Wkrs.). 

Shariyn  Fashions,  Inc..  ILGWU —    .      ._.. 
<>i4»<-kpoifi  Hflrtx)"  Co    Umon ., 

GrearwUle.  TX ._      .. 

Ne*«omersto»i»rt,  OH 

Chridren's  Lingefie  and  Sleep— re 
ReplKwnani  Cais  tor  Electric  Motors. 

OiiOrilina. 

MW8nd,TX 

East  Newark.  NJ 

St  Marys.  PA 

iuU>a/1./Ule    PA 

CM.  Gas  We*  Servicm. 

Children's  Oresses. 

Bulk   vid  Molded  GtapNle.  BruaM  Pialaa. 

Talon  Inc.  (lAM)    _ 

Sbde  Fastener  iZippefS). 

Tetedyn*  Packaging  (USWA) ™. 

Uniroyat  Engmeered  Products,  Inc.  (URW) 

Roct>ostef,  PA 

Port  Clinton.  OH _ 

East  Hanover.  NJ 

Boasiar  City,  LA 

Munnim  and  Tm  Tub*. 

Coaled  Fabncs. 

Mfg.  and  Owtnbwie  OWce  Mach«ies 

Western  Atlas  international,  Inc  (Ca)           _ 

OiMeld  SarvicK 

(FR  Doc  91-2856  FUed  11-27-91:  8:45  ami 
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[TA-W-25. 9401 

Midwest  Waltham  At>rasives  Superior 
Hone,  Owosso,  Ml;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

^       On  October  30. 1991.  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  September 
30. 1991  and  published  in  the  Federal 
Register  on  October  9. 1991  (56  FR 
50950). 

The  petitioner  claims  that  the  work 
was  integrated  with  that  of  another 
corporate  facility  of  MWA  in  Owosso 
whose  workers  are  currently  under  a 
certification  for  trade  adjustment 
assistance.  TA-W-26,  276. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
"*  is.  therefore,  granted. 

Signed  at  Washington.  DC.  this  20th  day  of 
November  1991. 
Robert  O.  Desiongchamps, 
Director.  Office  of  Legislation  S"  Actuarial 
Services.  Unemployment  Insurance  Service. 
|FR  Doc.  91-28598  Filed  11-27-91;  8:45  am) 
BILUNO  CODE  4S10-30-M 


Review  Panel  for  the  Job  Training 
Partnership  Act  Presidential  Awards; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463  as  amended),  notice  is 
hereby  given  of  the  meetings  of  the 
Review  Panel  for  the  job  Training 
Partnership  Act  Presidential  Awards. 
The  Review  Panel  and  its  working 
groups  will  meet  during  a  two-week 
period  to  begin  December  10, 1991.  to 
provide  recommendations  to  the 
Secretary  on  the  selection  of  the 
Presidential  Awards  recipients. 
TIME  AND  PLACE:  10:30  a.m..  room 
N4437C.  Frances  Perkins  Building.  U.S. 
Department  of  Labor.  200  constitution 
Avenue.  NW..  Washington.  DC  20210. 

These  meetings  will  be  closed  under 
the  authority  of  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  The 
Panel  will  review  and  discuss  personal 
information  regarding  the  nominees. 


disclosure  of  which  woud  constitute  a 
clearly  unwarranted  invasion  of  privacy. 

Due  to  the  schedules  of  certain 
participants,  we  are  unable  to  provide 
the  full  15  days  of  advance  notice  of  this 
meeting. 

FOR  FURTHER  INFORMATION,  CONTACT 
Mr.  Hugh  Davies,  Acting  Director,  Office 
of  Employment  and  Training  Programs, 
U.S.  Department  of  Labor.  Employment 
and  Training  Administration.  200 
constitution  Avenue.  NW.,  room  N4703. 
Washington,  DC  20210  Telephone 
(202)535-0580. 

Signed  at  Washington.  DC,  the  22nd  day  of 
November  1991. 
Roberts  T.  Jones. 
Assistant  Secretary  of  Labor 
[FR  Doc.  91-28597  Filed  11-27-91:  8:45  am) 
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UBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  9&-3A] 

Cable  Compulsory  License:  Specialty 
Station  Ust 

agency:  Library  of  Congress,  Copyright 

Office. 

ACTION:  Final  Specialty  Station  List. 

summary:  In  proceeding  Docket  No.  RM 
87-7D  the  Copyright  Office  established  a 
revised  list  of  broadcast  television 
stations  that  qualify  as  specialty 
stations  under  the  former  distant  signal 
carriage  rules  of  the  Federal 
Communications  Commission  (FCC)  at 
47  CFR  76.5(kk)(1981).  A  final  specialty 
station  list  was  published  in  55  FR  40021 
on  October  1. 1990.  The  Office  opened  a 
new  public  proceeding.  Docket  No.  RM 
90-3,  and  invited  broadcast  stations  not 
included  in  the  final  list  published 
October  1. 1990.  to  submit  affidavits 
should  they  claim  specialty  station 
status.  The  Office  now  publishes  the 
updated  specialty  station  list  that  will 
be  used  by  the  Office  to  check 
broadcast  station  status  when  cable 
systems  file  their  semi-annual 
statements  of  account  under  the  cable 
compulsory  license  of  17  U.S.C.  111. 
EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dorothy  Schrader.  General  Counsel.  U.S. 
Copyright  Office.  Library  of  Congress. 
Washington.  DC  20540.  Telephone  (202) 
707-8380. 

SUPPLEMENTARY  INFORMATION:  Under 
the  cable  compulsory  license,  section 
111  of  the  Copyright  Act,  title  17  U.S. 
Code,  the  specialty  station  status  of  a 
broadcast  station  permits  payment  of 


copyright  royalties  based  on  a  lower 
rate  than  may  otherwise  be  applicable 
Although  specialty  station  status  is 
determined  by  reference  to  the  former 
regulations  of  the  Federal 
Communications  Commission  at  47  CFR 
76.5(kk)  1981).  the  FCC  no  longer 
determines  whether  a  station  qualifies 
as  a  specialty  station  or  not.  The 
Copyright  Office  has  adopted  a 
procedure  for  updating  the  list  of 
specialty  stations,  since  the  list  remains 
relevant  in  connection  with  the  filing  of 
statements  of  account.  On  October  1. 
1990,  the  Copyright  Office  published  a 
final  annotated  list  of  specialty  stations 
following  procedure  established 
September  18, 1989,  at  54  FR  38461.  See 
also  54  FR  38466.  Public  proceeding 
Docket  No.  RM  87-7,  which  was 
initiated  to  assemble  an  updated 
specialty  station  list,  yielded  several 
late  requests  for  addition  to  the  list.  As 
part  of  its  efforts  to  update 
comprehensively  the  specialty  station 
list  for  purposes  of  calculating  royalties 
under  the  cable  compulsory  license,  17 
U.S.C.  111.  the  Office  opened  a  new 
public  proceeding.  Docket  No.  RM  90-3 
and  invited  broadcast  stations  not 
included  in  the  final  list  published 
October  1. 1990.  to  submit  affidavits 
should  they  claim  specialty  station 
status. 

The  Office  listed  those  stations  in  56 
FR  26165,  along  with  a  request  that 
interested  parties  present  factual 
information  should  there  be  objection  to 
identifying  any  station  listed  as  a 
specialty  station.  One  set  of  comments 
was  received,  objecting  to  identification 
of  two  stations  on  the  list  as  specialty 
stations. 

In  comments  filed  July  8, 1991,  the 
Motion  Picture  Association  of  America 
(MPAA)  objected  to  identifying  KTFH, 
Conroe,  Texas,  as  a  specialty  station,  on 
the  bases  of:  Doubt  about  ownership 
qualifications:  omission  of  program 
listings  for  KTFH  in  "a  recent  TV 
Guide";  and  advertisement  rates  listed 
in  the  1991  Television  &  Cable  Factbook 
seemed  inconsistent  with  the  rates 
generally  charged  by  other  specialty 
stations. 

In  addition,  the  MPAA  stated  that  its 
research  in  the  Factbook  failed  to 
disclose  information  verifying  that 
CICA.  Toronto,  Ontario,  listed  as  an 
educational  station,  carried  the  requisite 
amount  of  specialty  programming,  e.g. 
foreign  language  programming,  to 
qualify  for  specialty  station  status. 
Although  other  Canadian  stations 
desiring  specialty  station  status  have 
listings  that  specify  they  are  foreign 
language  outlets,  there  is  no  clear 
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copyright  royalties  based  on  a  lower 
rate  than  may  otherwise  be  applicable 
Although  specialty  station  status  is 
determined  by  reference  to  the  former 
regulations  of  the  Federal 
Communications  Commission  at  47  CFR 
76.5(kk)  1981).  the  FCC  no  longer 
detennines  whether  a  station  qualifies 
as  a  specialty  station  or  not.  The 
Copyright  Office  has  adopted  a 
procedure  for  updating  the  list  of 
specialty  stations,  since  the  list  remains 
relevant  in  connection  with  the  filing  of 
statements  of  account.  On  October  1, 
1990,  the  Copyright  Office  published  a 
final  annotated  list  of  specialty  stations 
following  procedure  established 
September  18. 1989,  at  54  FR  38461.  See 
also  54  FR  38466.  Public  proceeding 
Docket  No.  RM  87-7.  which  was 
initiated  to  assemble  an  updated 
specialty  station  list,  yielded  several 
late  requests  for  addition  to  the  list.  As 
part  of  its  efforts  to  update 
comprehensively  the  specialty  station 
list  for  purposes  of  calculating  royalties 
under  the  cable  compulsory  license,  17 
U.S.C.  111.  the  Office  opened  a  new 
public  proceeding.  Docket  No.  RM  90-3 
and  invited  broadcast  stations  not 
included  in  the  final  list  published 
October  1, 1990,  to  submit  affidavits 
should  they  claim  specialty  station 
status. 

The  Office  listed  those  stations  in  56 
FR  26165.  along  with  a  request  that 
interested  parties  present  factual 
information  should  there  be  objection  to 
identifying  any  station  listed  as  a 
specialty  station.  One  set  of  comments 
was  received,  objecting  to  identification 
of  two  stations  on  the  list  as  specialty 
stations. 

In  comments  filed  July  8, 1991.  the 
Motion  Picture  Association  of  America 
(MPAA)  objected  to  identifying  KTFH. 
Conroe,  Texas,  as  a  specialty  station,  on 
the  bases  of:  Doubt  about  ownership 
qualifications:  omission  of  program 
listings  for  KTFH  in  "a  recent  TV 
Guide":  and  advertisement  rates  listed 
in  the  1991  Television  &  Cable  Factbook 
seemed  inconsistent  with  the  rates 
generally  charged  by  other  specialty 
stations. 

In  addition,  the  MPAA  stated  that  its 
research  in  the  Factbook  failed  to 
disclose  information  verifying  that 
CICA.  Toronto,  Ontario,  listed  as  an 
educational  station,  carried  the  requisite 
amount  of  specialty  programming,  e.g. 
foreign  language  programming,  to 
qualify  for  specialty  station  status. 
Although  other  Canadian  stations 
desiring  specialty  station  status  have 
listings  that  specify  they  are  foreign 
language  outlets,  there  is  no  clear 
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indication  in  the  Factbook  on  what  basis 
CICA  claims  specialty  station  status. 

The  Copyright  Office  contacted 
representatives  of  KTFH  and  CICA. 
informing  them  of  the  filing  of  the 
objections.  

In  its  response.  KTFH  replied  that 
carries  the  prescribed  percentage  of 
specialty  programming  (see  47  CFR 
76.5(kk)(1981)).  and  that  its  putative 
ownership  or  its  advertising  rates  in  no 
way  affects  its  status  as  a  specialty 
station  under  the  relevant  FCC 
regulations.  KTFH  also  provided 
samples  from  a  major  Houston 
newspaper  listing  showing  its  program 
offerings.  These  listings  disclose  that 
KTFH's  programming  is  predominantly 
Spanish  language  programming. 

Representatives  of  CICA  were 
contacted  by  the  Office,  but  no  response 
was  received  as  the  date  this  notice  was 
prepared. 

The  Copyright  Office  updates  the 
specialty  station  list  to  provide  current, 
accurate  reference  information  relevant 
to  the  filing  of  statements  of  account  by 
cable  television  systems,  as  required  by 
17  U.S.C.  111.  Inclusion  on  this  hst  is  one 
indication  that  carriage  of  the  station  by 
a  cable  system  is  not  subject  to  the 
3.75%  rate  for  distant  signal  carriage. 
The  annotated  list  of  stations  claiming 
specialty  status  includes  references 
noting  any  pubHc  objections  to  a 
station's  claim.  With  such  an  annotated 
list  on  the  public  record,  cable  systems 
can  make  an  informed  decision  as  to 
whether  the  MPAA  or  any  other  party 
might  contest  the  system's  carriage  of  a 
particular  station  on  a  specialty  basis. 
See  also  54  FR  38461-38466. 

The  Office  hereby  publishes  a  final 
list  of  specialty  stations,  effective  1. 
1992,  for  Ihe  accounting  period  1991/2 
and  thereafter.  Affidavits  related  to 
specialty  station  status  received  after 
December  3, 1990  are  too  late  for  this 
proceeding.  They  will  be  noted  by  the 
Office  and  placed  in  a  public  file  for 
whatever  legal  significance  they  may 
possess.  The  Office  will  again  consider 
updating  the  specialty  station  list  in 
1994. 

Final  Annotated  List  of  Specialty 
Stations:  Call  Letters  and  Cities  of 
License 

CIVA    Abitibi,  Quebec 
KLUZ    Albuquerque,  New  Mexico 
KNAT    Albuquerque,  New  Mexico 
K48AM    Albuquerque,  New  Mexico 
WKBS    Altoona,  Pennsylvania 
K39AB    Bakersfield,  California 
KDOR    Bartlesville,  Oklahoma 
KITU    Beaumont.  Texas 
WCL]    Bloomington.  Indiana 
WNYB    Buffalo,  New  York 
WRDG    Burlington.  North  Carolina 


WDLI    Canton.  Ohio 
CHAU    Cariton.  Quebec 
KWHD    Castle  Rock.  Colorado 
WCFC    Chicago.  Illinois 
WSNS    Chicago.  Illinois 
CIW    Chicoutimi.  Quebec 
CJPM    Chicoutimi.  Quebec 
WCLF    Clearwater.  Florida 
WTGL    Cocoa,  Florida 
*KTFH    Conroe.  Texas 
KVEA    Corona.  California 
KORO    Corpus  Christi.  Texas 
KDTX    Dallas.  Texas 
CBXFT    Edmonton.  Alberta 
KINT    El  Paso.  Texas 
WSCV    Ft.  Lauderdale.  Florida 
WTJP    Gadsden.  Alabama 
KTMD    Galveston.  Texas 
KUVN    Garland.  Texas 
WLXI    Greensboro.  North  Carolina 
WPCB    Greensburg/Pittsburglf. 

Pennsylvania 
KFTV    Hanford/Fresno.  California 
KLUJ    Harlingen,  Texas 
W13BF    Hartford,  Connecticut 
W47AAD    Hartford,  Connecticut 
KWHH    Hilo.  Hawaii 
KHAI    Honolulu.  Hawaii 
KWHE    Honolulu,  Hawaii 
KETH    Houston.  Texas 
CHOT    Hull,  Quebec 
WHMB    Indianapolis,  Indiana 
CKRS    Jonquiere.  Quebec 
WHKE    Kenosha,  Wisconsin 
WWTO    LaSalle.  Illinois 
WACX    Leesburg,  Florida 
WEJC    Lexington,  North  Carolina 
WNJU    Linden.  New  Jersey 
KMEX    Los  Angeles.  California 
KWHY    Los  Angeles.  California 
WTKK    Manassas.  Virginia 
CBGAT    Mantane,  Quebec 
WTCT    Marion.  Illinois 
WHFT    Miami.  Florida 
WLTV    Miami.  Florida 
WMPV    Mobile.  Alabama 
KCSO    Modesto.  California 
CBAFT    Moncton,  New  Brunswick 
KSMS    Monterey.  California 
WMCF    Montgomery.  Alabama 
CBFT    Montreal,  Quebec 
CFTM    Montreal,  Quebec 
CFJP    Montreal,  Quebec 
CFTU    Montreal,  Quebec 
CIVM    Montreal,  Quebec 
WHTN    Nashville.  Tennessee 
WSFJ    Newark.  Ohio 
CKRN    Noranda-Rouyn.  Quebec 
KMLM    Odessa.  Texas 
KSBI    Oklahoma  City.  Oklahoma 
KTBO    Oklahoma  City.  Oklahoma 
WSWS    Opelika.  Alabama 
CBOFT    Ottawa.  Ontario 
WXTV    Patterson.  New  Jersey 
WHBR    Pensacola.  Florida /Mobile. 

Alabama 
W35AB    Philadelphia,  Pennsylvania 
KPAZ    Phoenix,  Arizona 
KTVW    Phoenix,  Arizona 


KVTN    Pine  Bluff,  Arkansas 

KNMT    Portland,  Oregon 

WTBY    Poughkeepsie,  New  York 

CBVT    Quebec  City,  Quebec 

CFCM    Quebec  City.  Quebec 

CBKFT    Regina,  Saskatchewan 

KREN    Reno,  Nevada 

WKOI    Richmond.  Indiana 

CJBR    Rimouski.  Quebec 

CFER    Rimouski.  Quebec 

CIVB    Rimouski.  Quebec 

CIMT    Riviere-du-Loup,  Quebec 

CKRT    Riviere-du-Loup.  Quebec 

CFEM    Rouyn-Noranda.  Quebec 

WAQP    Saginaw.  Michigan 

KWEX    San  Antonio.  Texas 

KSCI    San  Bemadino.  California 

KDTV    San  Francisco.  California 

KTSF    San  Francisco.  California 

WKAQ    San  Juan.  Puerto  Rico 

KSTS    San  Jose,  California 

KTBN    Santa  Ana.  California 

CBST    Sept-iles.  Quebec 

CKSH    Sherbrooke,  Quebec 

CHLT    Sherbrooke.  Quebec 

WHME    South  Bend.  Indiana 

CHOY    St.  Jerome.  Quebec 

KTAJ    St.  Joseph.  Missouri 

KTBW    Tacoma.  Washington 

CBLFT    Toronto.  Ontario 

•CICA    Toronto.  Ontario 
.  CHEM    Trois  Rivieres.  Quebec 
{:  CKTM    Trois  Rivieres.  Quebec 
.'  K52AO    Tucson.  Arizona 

KWHB    Tulsa,  Oklahoma 

CBUFT    Vancouver.  British  Columbia 

CBEFT    Windsor.  Ontario 

CBWFT    Winnipeg.  Manitoba 

*  Designates  that  a  party  objected  to  the 

station's  characterizing  itself  as  a 

specialty  station. 

Dated  November  20.  IWl. 

Rmlph  Oman. 

Register  of  Copyrights. 

[FR  Doc.  91-28566  Filed  11-27-91:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  91-102] 

NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs. 
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DATES:  December  18. 1991. 9  a.ni.  to  5 

p.m. 

AODKESSes:  National  Aeronautics  and 

Space  Administration,  room  6004. 
Federal  Office  Building  6.  400  Maryland 
Avenue.  SW..  Washington,  DC  2054a 
RM  FURTHER  INFORMATION  CONTACT: 
Dr.  Sylvia  D.  Fries.  Code  ADA-2. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202/453-8766. 

SUPPIXMEHTAIIV  MPOmiATIOIC  The 
NASA  Advisory  Council  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs,  policies,  and 
plans.  The  Task  Force  on  NASA's 
Education  Programs,  reporting  to  the 
Council,  will  review  the  full  breadth  of 
NASA's  education  activities  and 
examine  the  objectives  and  strategies  of 
the  agency's  education  program  in  light 
of  the  President's  Education  Goals.  The 
Task  Force  is  chaired  by  Mr.  Thomas  J. 
Murrin  and  is  composed  of  9  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  30  persons 
including  Task  Force  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Type  of  Meeting:  Open. 

Agenda: 
Wednesday,  December  18, 1991 

9  a.m. — Discussion  with  NASA 
Administrator. 

10  a.m. — Discussion  tvith  NASA 
Associate  Administrator  for  Human 
Resources  and  Education. 

11  a.m. — Review  of  Issues. 

1  p.m. — Report  Drafting  Session. 
5  p.m. — Adjourn. 

Dated  November  21. 1991. 
PhiUp  D.  Waller, 
Deputy  Director, 

Management  Operationg  Division. 
(FR  Doc.  91-28532  Piled  11-27-91;  8:45  am] 
81UJNG  CODE  7S10-01-M 

NATIONAL  COMMISSION  ON 
MIGRANT  EOUCA'nON 

Meeting 

ACTION:  Notice  of  meeting. 

SUMMABY:  the  National  Commission  on 
Migrant  Education  will  hold  its 
thirteenth  meeting  on  December  15. 
1991.  for  tlae  purpose  of  conducting  a 
business  neeting  and  holding  a  hearing. 
The  CommisMon  was  established  by 
Public  Law  100-297.  April  2a  1988. 


DATE,  TIME,  AND  PLACE:  Sunday. 
December  15,  1991,  from  B  ajn.  to  8  p.m. 
at  the  Sheraton  Harbor  Place  Hotel,  2500 
Edwards  Drive.  1-75  Exit  25  West.  Fort 
Myers,  Florida  3390L 
STATUS:  Open  to  the  public. 
AGENDA:  8:05  a.m.-9:0S  a.m.; 
Presentation  of  draf^  report  findings  by 
the  Administrative  Conference  of  the 
United  States  (ACUS).  9K)5  a.m.-12:15 
p.m.;  Hearing:  Scheduled  witnesses  to 
provide  testimony  on  state  and  local 
migrant  projects.  1:30  p.m.-5  p.m.; 
Business  session  6:30  p.m.-8  p.m.; 
Hearing:  Opening  for  public  testimony. 
Scheduled  witnesses  are  allowed  20 
minutes  to  provide  testimony.  These 
witnesses  are  requested  to  provide  20 
copies  of  written  testimony  to  the 
Commission  office  by  December  6. 1991. 
Individuals  who  request  time  to  provide 
testimony  during  the  public  session  will 
be  allowed  5  minutes.  All  documents 
provided  to  the  Commission  will  be 
included  in  the  official  proceedings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  ].  Skiles  (301)  492-5338. 
National  Commission  on  Migrant 
Education,  8120  Woodmont  Avenue. 
Fifth  Floor.  Bethesda.  Maryland  20814 
Linda  Chavez, 
Chairman. 

IFR  Doc.  91-28654  Filed  11-27-91;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meeting 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended),  notice 
is  hereby  given  that  the  follo%ving 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  202/ 
786-0322. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundatioa  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended. 


including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that  is 
likely  to  disclose:  (1)  Trade  secrets  and 
commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidentiah  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9. 1991. 1  have 
determined  that  this  meeting  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  December  9. 1991.  Time:  9 
a.m.  to  5  p.m.  Room:  315.     » 

Program:  This  meeting  will  review 
Interpretive  Research/Collaborative 
Projects  applications  for  Linguistics, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
September  1992. 
David  C  Fishar. 
Advisory  Committee  Management  Officer. 

(FR  Doc.  91-28559  Filed  11-27-91;  8:45  am) 

BIUJNG  COOC  7S3S-01-a 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Applications  of 
Advanced  Technologies,  Education 
and  Human  Resources;  Meeting 

The  National  Science  Foundation 
armounces  the  following  meeting: 

Name:  Advisory  Panel  for  Applications  of 
Advanced  Technologies,  Education  and 
Human  Resources. 

Dates  and  Time:  Deceinl>er  15-17, 1991. 
Sunday  the  ISHi  from  6  p.m.  to  9  p.m.  on 
Monday  the  16th  from  8:30  a.m.  to  5  p-m.  and 
Tuesday  the  17th  from  &30  a.m.  to  Noon. 

Place:  Coionial  Ian,  Conference  Room.  48 
Monument  Square.  Concord.  MA  01742. 

Type  of  Meeting:  Cloaed. 

Contact  Person:  Dr.  Beverly  C  Hunter, 
Program  Director,  Applications  for  Advanced 
Technologies,  room  635A  Washington,  DC 
20550.  Phone:  (202)  357-7864. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research. 

Agenda:To  review  and  evaluate  research 
proposals  at  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  incfaKle  tefomiation  of  a  proprietaiy 
or  confidential  nature,  ioduding  technical 
information:  fiaaocial  data,  such  as  salaries 
and  personal  inforaatioo  concerning 
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including  discussioo  of  informatioa 
given  in  confidence  to  the  agency  by 
»     grant  applicania.  Because  the  proposed 
meeting  will  consider  information  that  is 
likely  to  disclose:  (1)  Trade  secrets  and 
commercial  or  financial  information 
obtained  from  ■  person  and  privileged 
or  conFwiential:  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9. 1991. 1  have 
determined  that  this  meeting  *vill  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  and  (6)  of  section 
552b  of  title  5.  United  States  Code. 

1-  1.  Date:  December  9. 1991.  Time:  9 

te       a.m.  to  5  p.m.  Room:  315.     i 
'^  Program:  This  meeting  will  review 

Interpretive  Research/ Collaborative 
Projects  applications  for  Linguistics, 
Bulxnitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
September  1992. 
David  C  Fwhor. 
Advisory  Committee  Management  Officer. 

[FR  Doc.  91-28559  Filed  11-27-91;  8:45  amj 

BtUJNG  COOC  7S3S-0Mi 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Applications  of 
Advanced  Technologies,  Education 
and  Human  Resources;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Applications  of 
Advanced  Technologies.  Education  and 
Human  Resources. 

Dates  and  Time:  December  15-17, 1991. 
Sunday  the  15th  from  8  p.m.  to  9  p.m.  on 
Monday  the  16th  from  8:30  am.  to  5  p.m.  and 
Tuesday  the  17th  from  &30  ajn.  to  Noon. 

Place:  Colonial  Ian,  Conference  Room.  48 
Monument  Square.  Concord.  MA  01742. 

Type  of  Meeting:  dosed. 

Contact  Person:  Ik.  Beverly  C  Hunter, 
Program  Director,  Applications  for  Advanced 
Technologies,  room  635A  Washington,  DC 
20550,  Phone:  (202)  357-7864. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  sjipport  for 
research. 

Agenda:To  review  and  evaluate  research 
proposals  at  part  of  the  selectioD  process  for 
awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  indade  infaniiation  of  a  proprietary 
or  confidential  nature,  kiduding  tecfanicul 
information;  financial  data,  tuch  as  salaries 
and  personal  inforaatioo  concerning 


individuals  associated  with  the  proposals. 
These  matters  are  within  exceptions  (4)  and 
(6)  of  5  U.S.C.  552(b)(c),  Government  in  the 
Sunshine  Ace. 

Dated:  November  11, 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-28592  Filed  11-27-91;  8:45  am) 
BHXINQ  COOC  rSSS-OI-M 


Division  of  Earth  Sciences  Council  for 
Continental  Scientific  Drilling;  Meeting 

Summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended],  the  National 
Science  Foundation  announces  the 
following  meeting. 

Supplementary  Information:  The 
purpose  of  the  meeting  is  to  undertake 
annual  overview  of  the  U.S.  Continental 
Scientific  Drilling  Program  (CSDP) 
which  is  being  coordinated  by  the 
Interagency  Coordinating  Group  for 
Continental  Scientific  Drilling  (ICG/ 
CSD). 

Name:  Coimcil  for  Continental 
Scientific  Drilling. 

Date:  December  17,  and  18, 1991. 

Time:  8:30  a.m.  to  6  p.m.  each  day. 

Place:  Room  BA-102C.  United  States 
Geological  Survey,  922  National  Center, 
Reston  VA  22092. 

Type  of  Meeting: 

Open  to  the  public.  Persons  may 
participate  in  the  meeting  as  time  and 
space  permit. 

Agenda:  Briefings  on 
accomplishments,  current  activities,  and 
future  plans  of  the  DOE,  NSF.  and  U.S. 
CSDP  program;  discussions  and 
determinations  of  organizational 
structure,  procedures,  schedule,  and 
related  matters  for  U.S.  CSDP  overview 
by  the  Council  for  CSD. 

Contact:  Dr.  James  F.  Hays,  Division 
Director,  Division  of  Earth  Sciences, 
room  602,  National  Science  Foundation, 
Washington,  DC,  (202)  357-7958:  and 
Donald  W.  Klick,  ICG/CSD  Executive 
Secretary,  922  National  Center.  U.S. 
Geological  Survey,  Reston,  VA  22092, 
(703)  648-6346. 

Summary  Minutes;  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Dated:  November  20, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  91-28800  Filed  11-27-91;  8:45  am) 

MLUNO  COM  7555-01-« 


Advisory  Panel  for  Engineering 
Centers  Division  Committee  of 
Visitors;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Engineering 
Centers  Division  (ECD). 

Dates  and  Times:  December  16, 1991; 
8:30  a.m.-5  p.m. 

Place:  Room  536, 1800  G  Street,  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marshall  M.  Lih, 
room  1121,  National  Science  Foundation, 
Washington,  DC  20550.  Telephone:  (202) 
357-5707. 

Purpose  of  Meeting:  To  provide 
oversight  review  of  the  ECD  programs. 

Agenda:  To  carry  out  Committee  of 
Visitors  (GOV)  review  including 
examination  of  decisions  on  proposals, 
reviewer  comments,  and  other 
privileged  materials. 

Reason  for  Closing:  The  meeting  is 
closed  to  the  public  because  the 
Committee  is  reviewing  proposal  actions 
that  will  include  privileged  intellectual 
property  and  personal  information  that 
could  harm  individuals  if  they  were 
disclosed.  If  discussions  were  open  to 
the  public,  these  matters  that  are 
exempt  under  5  U.S.C.  552  b.(c)  (4)  and 
(6)  of  the  Government  in  the  Sunshine 
Act  would  improperly  be  disclosed. 

Dated:  November  20. 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  91-28599  Filed  11-27-91;  8:45  am) 

BILUNG  COOe  7$SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Co^  Hon 
Nuclear  Power  Station,  Units  1  and  2; 
issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48,  issued  to 
Commonwealth  Edison  Company 
(CECo,  the  licensee),  for  operation  of  the 
Zion  Nuclear  Power  Station.  Units  1  and 
2,  located  in  Lake  County,  Illinois. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  a  change  to  the  operating 
license  to  extend  the  expiration  date  of 
the  operating  license  to  April  6,  2013.  for 
Zion  Unit  1  and  November  14.  2013.  for 
Zion  Unit  2.  The  change  would  extend 
the  operation  of  Zion.  Unit  1  by  4  years 
and  4  months,  and  Zion  Unit  2  by  4 
years  and  11  nlonths.  The  proposed 
license  ainendment  is  responsive  to  the 
licensee's  application  dated  September 
23, 1986,  as  supplemented  December  14, 
1987.  The  commission's  staff  has 
prepared  an  Environmental  Assessment 
of  the  proposed  action.  "Zion  Units  1 
and  2  Environmental  Assessment  of 
Proposed  Amendment  to  Facility 
Operating  License  Nos.  DPR-39  and 
DPR-48.  to  40-year  Operating  License, 
Docket  Nos.  50-295  and  50-304." 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  license  is 
required  in  order  to  permit  the  licensee 
to  operate  Zion  Station,  Units  1  and  2. 
for  40  years  from  the  date  of  the 
issuance  of  the  Operating  Licenses  as 
opposed  to  40  years  from  the  date  of  the 
issuance  of  the  Construction  Permits  as 
is  currently  allowed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Operating  Licenses  and  concludes 
that  the  extension  of  Zion's  Operating 
License  Nos.  DPR-39  and  DPR-48  will 
not  create  any  new  or  unreviewed 
environmental  impacts.  This  is  an 
administrative  change  that  does  not 
involve  any  physical  modifications,  and 
there  are  no  new  or  unreviewed 
environmental  impacts  that  were  not 
considered  as  part  of  the  Final 
Environmental  Statement  (FES)  Relating 
to  Operation  of  the  Zion  Nuclear 
Generating  Plant,  Units  1  and  2. 
Evaluations  for  the  FES  considered  a  40- 
year  operating  life. 

The  Zion  site  encompasses  about  250 
acres  of  land  which  includes  the  beach 
(about  2000  feet  of  shoreline)  and 
recreational  dunes  property  bordering 
Lake  Michigan.  A  large  portion  of  the 
site  has  been  set  aside  as  a  natural 
habitat  for  small  animals  and  plants 
native  to  the  dunes  region.  The  site  size 
and  use  has  not  changed. 

During  construction  of  the  plant  there 
was  some  erosion  of  the  beach  just 
south  of  the  site  at  the  Illinois  Beach 
State  Park,  that  was  caused  by  a  2000 
foot  breakwater  that  was  built  and  used 
for  plant  construction.  The  utihty  tooi*. 
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steps  to  retard  the  en»ian  during 
construction  and  committed  to  correct 
the  condition  after  construction.  In  1973. 
approximately  70,000  cubic  yards  of 
sand  were  transported  to  the  beach  site 
to  correct  the  erosion,  in  addition,  sheet 
piling,  shoreline  riprap,  and  stone  blocks 
were  put  in  place  to  retain  sand  and 
encourage  sand  deposition  by  wave 
action  and  littoral  drift  This  activity 
was  conducted  to  reestablish  the  1972 
beach  line  to  a  depth  and  equivalent 
volume  to  what  was  eroded.  In  1984  a 
monitoring  program  was  established  to 
document  the  success  of  the  project. 
Also  in  J9M.  an  additional  85.000  cubic 
yards  of  sand  was  added  to  the  Illinois 
Beach  State  Park  shore  line  to 
supplement  sand  lost  because  of 
attrition  and  the  all  time  high  lake  level. 
Monitoring  for  attrition  of  sand  is  being 
continued. 

The  station  employs  once  through 
cooling  and  the  heated  water  is 
discharged  directly  to  Lake  Michigan.  At 
full  power,  the  total  station  coobng 
water  flow  of  1.S30.000  gpm  (3410  cfs)  is 
heated  about  20  °F.  The  heated 
discharge  rises  and  forms  a  surface 
plume  whose  3  *F  excess  (above 
ambient)  isotherm  is  about  920  acres. 
There  has  been  no  change  in  the  Zion 
Station  discharge  described  in  the  FES. 
The  heated  discharge  is  in  compliance 
with  the  conditions  of  the  NPDES  Permit 
(Permit  No.  IL  0002763,  issued  November 
29, 1974,  reviewed  September  30. 1985) 
and  all  related  water  quality  regulations 
as  set  forth  in  title  35.  subtitle  C,  chapter 
1.  Water  Pollution  Rules  and 
Regulations  of  the  Illinois  Pollution 
Control  Board. 

The  FES  states:  "juvenile  and  adult 
fish  entrained  by  the  intake  flow  will 
probably  be  trapped  in  the  forebay  and 
killed  by  impingement.  Although,  the 
2.600  feet  offshore  intake  location  of  the 
nets  (which  the  applicant  presently 
proposes  to  install  surrounding  the 
existing  intake  structure)  will  reduce 
such  impingement  the  intake  Qow 
vekxity  is  very  high  in  comparison  with 
most  other  plants  for  which 
impingement  data  is  available.  At  the 
existing  intake  ^ucture  the  water  flow 
velocity  is  calculated  to  be  about  2.4  ft/ 
sec  maxioium  during  normal  warm 
weather  operation  and  3.7  ft/sec 
maximum  during  winter  operation  with 
deicing  of  intake  structure." 

Commonwealth  Edison  has  installed  a 
blocking  net  around  the  intake  structure 
during  periods  of  the  year  when  fish 
activity  is  the  greatest  in  the  near  shore 
waters  where  the  intake  structure  is 
located.  The  net  is  placed  around  the 
irtijke  structure  in  spring  since  historic 
d«!a  regarding  fish  activity  in  the  area 


has  shnwa  tliat  this  is  the  time  of  year 
when  the  greatest  number  of  fish  are  in 
the  shore  waters  and  are  potentially 
available  for  impingement.  The  net 
remains  in  the  water  as  a  protective 
barrier  around  the  intake  structure  until 
late  September,  when  it  is  removed. 
Data  collected  in  1974  and  1975  prior  to 
and  after  installation  has  demonstrated 
that  a  net  around  the  intake  structure 
was  effective  in  reducing  impingement 
(Commonwealth  Edison  Zion  316(b) 
Demonstration  Report,  page  13,  April  1. 
1976).  The  blocking  net  is  constructed  on 
one  inch  bar  mesh  treated  with  asphalt 
to  reduce  the  likelihood  that  fish  will 
become  gilled  on  the  net  as  water  enters 
the  station.  The  net  is  located  50  feet 
from  the  edge  of  the  intake  structure 
intake  ports,  in  all  dimensions. 

The  FES  states:  a  fraction  of  the 
aquatic  animal  life  which  passes 
through  the  station's  condenser  cooling 
and  service  water  systems  will  be  killed. 
All  aquatic  life  which  passes  through 
these  systems  will  be  subjected  to 
mechanical  and  thermal  (with 
intermittent  chemical)  stresses. 
Similarly,  organisms  entrained  in, 
attracted  to,  or  otherwise  affected  by 
the  thermal  discharge  will  be  subjected 
to  a  complex  set  of  direct  and  indiirect 
influences,  some  of  which  are  judged 
locally  adverse.  The  biological  effects  of 
condenser  passage  and  the  thermal 
discharge,  however,  are  not  expected  to 
produce  major  local  degradation,  and  no 
significant  adverse  impact  on  lake 
populations  is  anticipated."  These 
effects  are  expected  to  remain 
unchanged  as  discussed  in  the  FES.  The 
staff  evaluation  of  the  effects  indicates 
negligible  net  impacts  on  the  biological 
population  of  the  lake  for  the  extended 
period  of  operation. 

The  station  employs  a  mechanical 
system  for  condenser  cleaning  and,  as  a 
result,  only  relatively  small  quantities  of 
chemicals  are  required  for  operation  of 
the  service  water  and  non-radioactive 
liquid  waste  systems.  The  controlled, 
intermittent  releases  of  these  chemicals 
and  their  dilution  with  the  condenser 
cooling  water  result  in  concentrations 
sufficiently  low  that  adverse  impact  on 
aquatic  life  is  not  measurable.  The 
intermittent  releases  of  non-radiological 
chemicals  required  for  station  operation 
are  in  compliance  with  NPDES  Permit 
No.  IL  0002763. 

The  FES  estimated  that  the  station 
would  discharge  to  the  environment 
approximately  10  curies  per  year  of 
radioactive  liquid  wastes  in  addition  to 
about  2000  curies  per  year  of  tritium  and 
about  5.700  curies  per  year  of  gaseous 
wastes.  These  radioactive  wastes  were 
judged  to  have  a  small  impact  on  the 


environment  and  the  general  puWic 
compared  to  that  experienced  through 
natural  background  radiation.  The 
discharges  have  been  lower  than  the 
FES  estimates.  For  example,  in  1985  the 
station  discharged  2.03  curies  of 
radioactive  liquid  waste.  585  curies  of 
tritium  and  3,810  curies  of  gaseous 
wastes. 

The  probability  of  risk  of  accidental 
radiation  exposure  ♦''  .he  population 
remains  at  the  verj'  I  jw  level  shown  in 
the  FES.  Based  upori  continued 
operation  of  Zioti  using  existing  liquid 
and  gaseous  radwaste  treatment 
systems  coupled  with  the  current 
radiological  monitoring  program  and 
Technical  Specifications,  the  staff 
anticipates  that  liquid  and  gaseous 
effluents  doses  during  the  requested 
license  extension  period  will  remain  a 
fraction  of  the  10  CFR  part  50.  appendix 
I,  limits  and  will  not  adversely  impact 
the  environment 

The  current  1980  population  of  the 
local  area,  0-5  miles,  is  estimated  to  be 
39.243.  whereas  the  FES  population 
value  for  1970  for  the  same  area  was 
46,196.  The  nearest  population  center, 
the  city  of  Zion  had  a  1980  population  of 
17,783.  The  FES  listed  the  1970 
population  of  17,126.  The  current  1980 
population  for  the  0-50  mile  area  as 
6,339,000. 

The  original  FES  projected  the 
population  within  50  miles  in  the  year 
2000  to  be  about  10,000,000.  however  the 
current  projection  for  within  50  miles  in 
the  year  2015  is  only  8.104.30a 

While  is  is  recognized  that  some 
population  increase  could  occur  during 
the  period  of  the  proposed  license 
extension,  the  increase  is  not  expected 
to  be  significant  based  on  current 
population  projections.  No  significant 
shift  in  population  density  within  the 
emergency  planning  zone  of  50-mile 
radius  of  the  plan  is  expected.  Nor  are 
there  expected  changes  in  site 
boundary,  low  population  zone,  or 
population  center  distances. 

The  FES  man-rem  estimates  for  the 
population  within  50  miles  of  the  site 
was  based  on  the  year  2000  population 
of  about  10.000,000.  Thus  the  FES 
population  doses  were  conservative  in 
comparison  to  the  current  2015 
population  projection  of  8,104,300  people 
and  the  population  projections  for  the 
period  of  the  license  extension  would 
not  change  the  overall  conclusions  of 
the  FES  concerning  radiological 
consequences  following  an  accident. 

In  summary,  the  effects  of  the 
additional  4  years  and  4  months  of 
operation  of  Unit  1  and  the  additional  4 
years  11  months  of  operation  of  Unit  2 
are  bounded  by  the  assessment  in  the 
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original  FES.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact  does  not  affect  nonradiological 
plan  effluents,  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  notice  of  consideration  of 
issuance  of  amendment  and  opportunity 
for  hearing  in  connection  with  this 
action  was  published  in  the  Federal 
Register  on  November  19, 1986  (51  FR 
41849).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plants  of  plant  operation  and 
would  result  in  reduced  operational 
flexibihty. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 


for  the  Zion  Nuclear  Power  Station, 
units  1  and  2,  dated  December  1972. 

Agencies  and  Persons  Consulted 

The  NRG  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  farther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  23, 1988, 
as  supplemented  December  14, 1987, 
which  are  available  for  public 
inspection  at  the  Commission's  Pubhc 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  Waukegan 
Public  Library,  128  N.  County  Street, 
Waukegan,  Illinois  60085. 

D«ted  at  Rockville,  Maryland,  this  19th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Cominisftion. 
Richard ).  Bamtt, 

Director,  Project  Dinctorote  IIl-Z  Division  of 
Reactor  Prorecta~-ni/IV/  V  Offkx  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-28644  Filei  ll-27-«l:8:4S  am] 
BHiJN«COM  7SM-«1-7 
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Application  for  a  Ucansa  To  Export 
Nudaar  MatOTtal 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  appbcation  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nudear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  NW.. 
Washington,  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washingtoa  DC  20520. 

In  its  review  of  the  application  for  a 
license  to  export  special  nodear 
material  noticed  herein,  the  Commission 
does  not  evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  material  to  be  exported. 
The  information  concerning  this 
apphcation  follows. 


Name  of  appitcam.  date  a4  appl.,  date 
ncBN**  appkcauon  No. 

Material  type 

MMwW  (in  hiograiM) 

Eii*Ma 

Country  of 

Total 
eteinent 

Total 
iaotope 

Trwwnucleaf.  Inc..  10/21/91^  10/24/91, 
XSNM02667. 

93  36%  enrictxNl  irarmm 

Txte* 

ee.30 

Fabrication  of  taipet  material  for  produc- 

lion  o1  medical  isotopes- 

Canada. 

Dated  thia  Zlat  day  of  November  1991  at 
Rockville.  Maryland. 

For  the  Nuclear  Regulatory  Commiaaion, 
RonaM  D.  Haaber, 

Assistant  Director  for  Exports,  Security,  and 
Safety  Cooperation  International  Programs, 
Office  of  Governmental  and  Public  Affairs^ 
(FR  Doc.  91-28838  Filed  11-27-91;  8:45  amj 
BiujtMcooc  7iae-oi-ev« 


[Dockat  Na  50-293;  LIcenae  Na  OPR-35] 

Boston  Edison  Co^  Pilgrim  Nuclear 
Povvar  Station;  Raceipt  of  Petition  for 
Diractor's  Dacision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
received  October  31. 1991,  Jane  Fleming 
has  requested  that  the  Commission  take 
action  regarding  the  Pilgrim  Nuclear 
Power  Station,  Specifically.  Ms.  Fleming 
requested  that  the  Commission 
reconsider  its  July  30, 1991,  approval  of  a 
Task  Force  recommendation  that  the 
NRC  not  recoitsider  its  reasonable 
assurance  finding  regarding  emergency 
preparedness  at  Pilgrim.  She  also 


requested  that  the  Commission  set  "the 
120  day  clock. "  Although  she  did  not 
cite  10  CFR  50.54{8K2){ii),  the  NRC  is 
interpreting  this  request  to  mean,  in 
accordance  with  this  regulation,  that  the 
NRC  should  fmd  that  the  state  of 
emergency  preparedness  at  Pilgrim  does 
not  provide  reasonable  assiu-ance  that 
adequate  protective  measures  can  be 
taken  in  the  event  of  a  radiological 
emergency  and,  if  the  deficiencies  are 
not  corrected  within  four  months  of  that 
frnding,  the  Commission  should 
determine  whether  the  reactor  shall  be 
shut  down  until  such  deficiencies  are 
remedied  or  whether  other  enforcement 
action  is  appropriate.  Ms.  Fleming 
alleged,  as  bases  for  this  request,  that 
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emergency  planning  for  Pilgrim  Station 
is  in  violation  of  10  CFR  50.47  and  is  not 
in  accordance  with  NUREG-0654. 
"Criteria  for  Preparation  and  Evaluation 
of  Emergency  Response  Plan."  She 
provided  the  following  10  reasons  for 
her  belief  that  the  frnding  of  reasonable 
assurance  should  be  reversed:  (1) 
Reception  center  to  the  north  is  not 
adequate.  (2)  transportation  is  not 
adequate.  (3)  monitoring  of  school 
children  is  not  adequate.  (4)  monitoring 
of  handicapped  is  not  adequate,  (5) 
decontamination  of  handicapped  is  non- 
existent. (6)  planning  for  evacuation  of 
Saquish-Gumet  and  Clark's  Island  is  not 
adequate.  (7)  interfacing  of  plans  is  not 
adequate.  (8)  public  information  is  not 
adequate.  (9)  direct  torus  vent 
interfacing  with  emergency  planning 
issues  is  not  resolved,  and  (10) 
congregate  care  facilities  are  not  under 
agreement.  She  further  asserts,  among 
other  matters,  that  the  Task  Force  did 
not  properly  achieve  the  goals  set  out  in 
its  charter,  that  the  Task  Force  was 
disbanded  before  any  Hnal 
recommendation  was  made,  that  the 
Task  Force  ignored  established  NRC 
policy,  that  the  Commission  overlooked 
areas  of  concern,  and  that  the 
Commission's  approval  could  not 
properly  have  been  based  on  the 
findings  provided  by  the  Task  Force. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  Nuclear 
Reactor  Regulation  (NRR).  As  provided 
by  §  2.206.  appropriate  action  will  be 
taken  on  this  request  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  public 
Document  Room  at  2120  L  Street.  Lower 
Level.  NW..  Washington.  DC  20037 

Dated  at  Rockviile.  Maryland  this  21st  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Frank ).  Miraglia, 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  91-28650  Filed  11-27-91:  8:45  am] 
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Intent  To  Establish  Local  Public 
Document  Room  at  the  Garfield 
Heights  Branch  Library,  Garfield 
Heights,  Pertaining  to  the  Chemetron 
Corporation  Decomniissionlng  Sites  in 
Ohio 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  establish  a 

local  public  document  room  at  the 

Garfield  Heights  Branch  Library, 


Garfield  Heights,  for  records  pertaining 
to  the  Chemetron  Corporation 
decommissioning  sites  in  Ohio. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  intending  to  establish  a  Local 
Public  Document  Room  (LPDR)  at  the 
Garfield  Heights  Branch  Library. 
CarHeld  Heights.  Ohio,  for  records 
pertaining  to  the  Chemetron  Corporation 
decommissioning  sites,  located 
approximately  3  miles  south  of 
Cleveland.  Ohio. 
DATE:  Comment  period  expires 
December  30. 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  on  or  before  this  date. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  David  L  Meyer.  Chief. 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
room.  2120  L  Street,  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Jona  L.  Souder.  LPDR  Program 
Manager,  Freedom  of  Information  Act/ 
Local  Public  Document  Room  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  301-492-4344  or  Toil-Free  1- 
800-638-8081. 

Among  the  factors  the  NRC  considers 
in  selecting  a  location  for  the  collection 
are: 

(1)  The  willingness  and  ability  of  the 
library  to  house  and  maintain  the 
collection; 

(2)  The  physical  facilities  available, 
including  shelf  space,  work  space,  and 
copying  and  micrographic  equipment: 

(3)  The  willingness  and  ability  of  the 
library  staff  to  assist  the  public  locate 
records: 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evenings  and  weekend 
hours; 

(5)  The  accessibility  of  the  library  to 
the  handicapped; 

(6)  The  proximity  of  the  library  to  the 
Chemetron  Corporation 
decommissioning  sites,  located  3  miles 
south  of  Cleveland.  Ohio; 

(7)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 


Public  comments  are  requested  on  the 
establishment  of  the  Garfield  Heights 
Branch  Library,  Garfield  Heights,  Ohio, 
as  a  Local  Public  Document  Room  for 
records  pertaining  to  the  Chemetron 
Corporation  decommissioning  sites. 

Dated  at  Bethesda.  Maryland,  this  22  day 
of  November.  1991. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Doonie  H.  Grimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

IFR  Doc.  91-28647  Filed  11-27-91;  8:45  am) 
MLUNG  CODE  7SM-0MI 


(Docket  No*.  50-413  and  SO-414] 

Duke  Power  Co.,  et  al.;  Consideration 
of  issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U5.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52.  issued  to  the  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station.  Units  1  and  2  located  in  York 
County.  South  Carolina. 

The  proposed  amendments  would 
change  the  parameters  for  Total 
Allowable  (TA).  Z  and  Sensor  Error(s) 
and  the  footnotes  in  Technical 
Specification  (TS)  Table  2.2-1  for  the 
Overtemperature-Delta  Temperature 
(OTDT)  trip  setpoint. 

The  overtemperature  OTDT  reactor 
trip  is  designed  to  protect  the  reactor 
core  from  departure  from  nucleate 
boiling  (DNB)  over  a  range  of 
temperatures  and  pressures.  The 
setpoint  for  the  OTDT  trip  is  variable 
depending  upon  reactor  coolant  system 
temperature,  pressurizer  pressure,  and 
axial  flux  difference.  Due  to  a  potential 
nonconservatism  discovered  in  the 
methodology  used  to  calculate  the  F- 
Delta  I  (f(DI))  reset  portion  of  the  OTDT 
trip  function,  it  was  determined  that  the 
positive  side  of  the  axial  offset  band 
was  non-conservative  for  Catawba  Unit 
2.  The  ^DI)  reset  portion  of  the  trip 
function  is  designed  to  lower  the  trip 
setpoint  when  axial  flux  differences 
exceed  predetermined  limits.  Since  the 
limiting  margins  to  DNB  occur  as  the 
result  of  highly  skewed  power 
distributions,  a  slope  change  to  the 
positive  wing  on  the  axial  offset  band  is 
necessary  in  order  to  prevent  the  DNB 
limits  from  being  e.\ceeded.  Therefore. 
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Publrc  comments  are  requested  on  the 
establishment  of  the  Garfield  Heights 
Branch  Library.  Garfield  Heights,  Ohio, 
as  a  Local  Public  Document  Room  for 
records  pertaining  to  the  Chemetron 
Corporation  decommissioning  sites. 

Dated  at  Bethesda.  Maryland,  this  22  day 
of  November.  1991. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Doonie  H.  Grimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 
IFR  Doc.  91-28647  Filed  11-27-91;  8:45  am) 

ntUNO  CODE  7$M-01-M 


(Docket  No*.  50-413  and  SO-414] 

Duke  Power  Co.,  et  al.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52.  issued  to  the  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station.  Units  1  and  2  located  in  York 
County,  South  Carolina. 

The  proposed  amendments  would 
change  the  parameters  for  Total 
Allowable  (TA).  Z  and  Sensor  Error(s) 
and  the  footnotes  in  Technical 
Specification  (TS)  Table  2.2-1  for  the 
Overtemperature-Delta  Temperature 
(OTDT)  trip  setpoint. 

The  overtemperature  OTDT  reactor 
trip  is  designed  to  protect  the  reactor 
core  from  departure  from  nucleate 
boiling  (DNB)  over  a  range  of 
temperatures  and  pressures.  The 
setpoint  for  the  OTDT  trip  is  variable 
depending  upon  reactor  coolant  system 
temperature,  pressurizer  pressure,  and 
axial  flux  difference.  Due  to  a  potential 
nonconservatism  discovered  in  the 
methodology  used  to  calculate  the  F- 
Delta  I  (f(DI))  reset  portion  of  the  OTDT 
trip  function,  it  was  determined  that  the 
positive  side  of  the  axial  offset  band 
was  non-conservative  for  Catawba  Unit 
2.  The  f(DI)  reset  portion  of  the  trip 
function  is  designed  to  lower  the  trip 
setpoint  when  axial  flux  differences 
exceed  predetermined  limits.  Since  the 
limiting  margins  to  DNB  occur  as  the 
result  of  highly  skewed  power 
distributions,  a  slope  change  to  the 
positive  wing  on  the  axial  offset  band  is 
necessary  in  order  to  prevent  the  DNB 
limits  from  being  exceeded.  Therefore. 


an  evaluation  was  performed  to 
determine  a  new  vahie  for  the  slope  of 
the  positive  side  of  the  axial  offset  band 
which  conservatively  bounds  this 
operating  region.  This  new  slope  value 
will  be  included  as  a  Catawba  Unit  2 
specific  vahie  in  the  Technical 
Specifications.  The  value  for  Unit  1  wiU 
remain  unchanged  because  it  is  based 
on  different  caicuiational  methodology. 
These  changes  will  restore  the 
appropriate  margin  to  the  minimum 
DNBR  for  the  Catawba  Unit  2  Cycle  5 
Reload  Analysis. 

The  licensee  has  requested  that  this 
amendment  be  processed  on  an  exigent 
basis  pursuant  to  10  CFR  50.91(a)(6).  The 
licensee  states  that  their  evaluation  and 
that  of  their  vendor,  Westinghouse 
Electric  Corporation  in  this  matter, 
resulted  in  a  determination  on  October 
21, 1991,  that  the  resolution  to  the  issue 
would  require  reanalysis  and  associated 
changes  to  the  TS.  The  licensee  bad  shut 
Unit  2  down  on  October  18, 1991,  for 
entry  into  the  current  reloading  outage. 
The  performance  of  the  additional 
analysis  and  proposed  revision  to  the 
TS  was  completed  by  Westinghouse  and 
provided  to  the  hcensee  on  November 
13. 1991.  The  licensee's  organizational 
elements  then  performed  their  review  of 
the  proposed  TS  changes.  The  licensee 
transmitted  their  application  to  the  NRC 
on  November  20. 1991.  Catawba  Unit  2 
is  currently  scheduled  to  start  up  from 
refueling  on  December  14, 1991.  and 
would  need  the  proposed  amendment  to 
the  TS  prior  to  December  14. 1991.  in 
order  to  permit  entry  into  MODE  2.  This 
schedule  does  not  provide  the  requisite 
time  for  the  publication  of  the 
appropriate  Notice  in  the  Federal 
Register  for  the  30  day  period  pursuant 
to  10  CFR  50.91  (a)(2)(ii).  Accordingly, 
the  licensee  has  requested  that  this 
proposed  amendment  be  processed  on 
an  exigent  basis  pursuant  to  10  CFR 
50.91(a)(6)(vi).  The  staff  has  reviewed 
the  scheduiar  information  and  the 
actions  undertaken  by  the  Hcensee  and 
finds  tiiat  failure  to  process  the 
amendiiient  on  an  exigent  basis  would 
result  in  the  delay  in  the  startup  of  the 
unit  past  the  currently  scheduled  date. 
Based  on  the  information  provided,  it 
appears  that  the  licensee's  actions  have 
reflected  their  best  efforts  to  make  a 
timely  application  for  tbe  needed 
changes  to  the  TS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
wiH  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1964,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  ttie  amendment 


request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFT?  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  ccmsideration,  which  is 
presented  below; 

These  proposed  changes  to  the  Technical 
Specifications  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previoualy  evaluated.  Due  to  a 
potential  noncoiuervatism  discovered  in  the 
metliodology  used  to  calculate  the  f(Al)  react 
portion  of  the  OTAT  trip  functioa  it  was 
determined  t)Mt  the  positive  side  of  the  axial 
offset  band  was  non-conservative  for 
Catawba  Unit  2.  Tite  f(&I]  reset  portion  of  the 
trip  function  is  designed  to  lower  the  trip 
setpoint  when  axial  flux  differences  exceed 
predetermined  limits.  Since  the  limiting 
margins  to  DNB  occur  as  the  result  of  highly 
si(ew«d  power  distributions,  a  slope  change 
to  the  positive  wing  on  the  axial  offset  band 
is  necessary  in  order  to  prex  ent  the  DNB 
limits  from  being  exceeded.  Therefore,  an 
evaluation  was  performed  to  determine  a 
new  value  for  the  slope  of  the  positive  side  of 
the  axial  offset  band  which  conservatively 
bounds  this  operating  region.  Since  tliis 
change  easiirM  tiiat  the  DNB  limits  are  not 
exceeded  ttie  probability  or  consequences  of 
an  accident  previously  evaluated  are  not 
increased. 

The  changes  to  the  Z  and  Allowable  Value 
reflect  the  change  in  the  positive  wing  of  the 
axial  offset  band.  As  discussed  in  the 
Technical  fnstification,  included  in  the  Z 
value  is  an  increase  in  the  uncertainty 
associated  with  fhw  map  accuracy.  The  Total 
Allowance.  Z,  and  S  values  also  change  as  a 
result  of  using  Westinghcuse  Methodology  to 
calculate  the  values  instead  of  Duke 
methodology  which  was  used  to  calculate  the 
current  values.  Since  these  changes  ensure 
that  DNB  limits  an  not  exceeded,  and 
systems  used  to  mitigate  an  accident  are  not 
affected,  the  probabUity  or  consequences  of 
an  accidcat  previously  evaluated  are  not 
increased. 

As  (tttcttsaed  above  the  proposed  changes 
to  the  Technical  Spedftcations  are  being 
made  to  ensure  that  DNB  limits  are  not 
exceeded.  Because  this  change 
conservatively  ensures  that  DNB  limits  are 
not  exceeded,  and  liecause  the  operating  of 
other  plant  systeuM  are  not  af^ted.  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  ;n«v!uu«ly  evaluated. 

As  discussed  m  the  Technical  justification 
It  has  been  determined  that  the  positive  side 
of  the  axial  offset  band  was  non-conservative 
for  Catawba  Unit  2.  This  change  ensures  that 
the  non-cooservatisni  in  the  Westinghoose 


Methodology  is  accoanted  for.  tlwrefore 
incrcaauig  tlM  nMrgin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Ragistaf  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920    . 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washmgton.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  30, 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
fiied  in  acct>rdance  with  the 
Commission's  "Rales  of  Practice  for 
Domestic  Licensing  Proceetfengs"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pub  he  DoCTHnent  Room,  the  Gelman 
Buikling.  2120  L  Street.  NW., 
Washington.  DC  20655  and  at  the  local 
public  document  room  located  at  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina  29730. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
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Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufTicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days,  the  Commission 
will  make  a  fmal  determination  on  the 
issue  of  no  significant  hazards 
consideration.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  no» 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  debating  or  . 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of 
thel5-day  notice  period,  provided  thai 
its  final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 


6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  .3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  petitioner's  name 
and  telephone  number  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street,  Charlotte.  North  Carolina  28242. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d) 

For  further  details  with  respect  to  thin 
action,  see  the  application  for 
amendment  dated  November  20, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washmglon,  DC  20555.  and 
at  the  local  public  document  room, 
located  at  the  York  County  Library  138 
East  Black  Street,  Rock  Hill.  South 
Carolina  29730      , 

Dated  at  Rockville.  Maryland,  (hia  21  si  da.v 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission 
Robert  E  Martin, 

Project  Manager,  Project  Directorate. 
Division  of  Reactor  Projects-Office  ol 
Nuclear  Reactor  Regulation. 
[PR  Doc  91-28649  Filed  11-27-91.  6:45  amj 
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(Docket  Nos.  50-498  and  50-499] 

Houston  Lighting  &  Power  Co.;  South 
Texas  Project.  Units  1  and  2 
Exemption 

L 

On  March  22. 1988.  and  March  28, 
1989,  the  Commission  issued  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-80  to  Houston  Lighting  &  Power 
Company,  et  al.  (the  licensee)  for  South 
Texas  Project,  Unit  Nos.  1  and  2, 
respectively.  This  license  provided, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations  and 
orders  of  the  Commission. 


;mber  29.  1991  /  Notices 


6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  petitioner's  name 
and  telephone  number  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street.  Charlotte,  North  Carolina  28242. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHvl  and  2.714(d) 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  20. 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room, 
located  at  the  York  County  Library  138 
East  Black  Street.  Rock  Hill.  South 
Carolina  29730      , 

Dated  at  Rockville.  Maryland,  this  21  si  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Cominission 
Robert  E.  Martin, 

Project  Manager,  Project  Directorate. 
Division  of  Reactor  Projects-Office  ot 
Nuclear  Reactor  Regulation. 
[FR  Doc  91-28849  Filed  11-27-91.  6:46  am) 
Biumo  cooc  rsM-oi-M 
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(Docket  Nos.  50-498  and  50-499] 

Houston  Lighting  &  Power  Co.;  South 
Texas  Project.  Units  1  and  2 
Exemption 


On  March  22. 1988,  and  March  28. 
1989.  the  Commission  issued  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-80  to  Houston  Lighting  ft  Power 
Company,  et  al.  (the  licensee)  for  South 
Texas  Project.  Unit  Nos.  1  and  2. 
respectively.  This  license  provided, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations  and 
orders  of  the  Commission. 


n. 

Section  50.54(t)  of  title  10  of  the  Code 
of  Federal  Regulations  requires 
licensees  to  review  their  emergency 
preparedness  program  (EPP)  at  least 
every  12  months  by  persons  who  have 
no  direct  responsibility  for 
implementation  of  the  emergency 
pieparedness  program.  This  would 
require  the  licensee  to  complete  their 
audit  by  September  1991. 

By  letter  dated  July  19, 1991, 
supplemented  on  September  20, 1991. 
the  licensee  requested  an  exemption 
from  10  CFR  50.54(t)  which  would  defer 
the  completion  of  the  EPP  audit  until 
December  1991.  The  licensee  staled  that 
a  major  enhancement  of  the  EPP  was 
implemented  in  August  1991,  and  annual 
retraining  of  the  emergency  response 
organization  was  delayed  to  August  1, 
1991,  to  allow  inclusion  of  the  enhanced 
EPP.  The  exemption  to  December  1991 
will  allow  for  an  evaluation  of  the 
enhanced  EPP  after  four  months  of 
implementation. 

nL 

The  NRC  staff  has  reviewed  the 
hcensee's  request  for  an  extension  of  the 
South  Texas  Project.  Unit  Nos.  1  and  2, 
EPP  audit  completion  date.  Recent  NRC 
inspection  reports  indicated  that  the 
scope  and  depth  of  the  two  previous 
audits  appeared  to  meet  the 
requirements  of  10  CFR  50.54(t).  The 
most  recent  Systematic  Assessment  of 
Licensee  Performance  (SALP)  Report, 
covering  the  period  from  February  1, 
1990  through  May  3, 1991.  indicated  that 
management  oversight  of  the  emergency 
preparedness  program  was  evident  by 
the  performance  of  effective  QA  audits 
and  that  the  licensee  continued  to 
perform  independent  audits.  The 
licensee  was  rated  to  be  in  Performance 
Category  2  for  the  functional  area  of 
Emergency  Preparedness.  A 
recommendation  was  made  that  the 
licensee  should  ensure  that 
improvements  and  changes  to  the  EPP 
are  fully  implemented. 

For  these  reasons,  the  staff  finds  that 
the  licensee  has  demonstrated  a  good 
track  record  of  compliance  with  10  CFR 
50.54(t)  audit  requirements.  A  three- 
month  extension  of  the  current  audit 
period  would,  in  this  instance,  benefit 
the  public  by  allowing  the  EPP  to  come 
to  equilibrium  with  recently  enacted 
enhancements  so  that  the  independent 
review  will  address  current  reahty 
rather  than  recent  history.  This  will 
allow  and  encourage  the  licensee  to 
identify  any  problems  in  the  enhanced 
EPP  and  to  implement  corrective  action, 
as  appropriate.  Therefore,  the  requested 
three-month  extension  to  the  current 


twelve-month  audit  period  specified  in 
10  CFR  50.54(t)  is  acceptable.  At  the  end 
of  the  new  current  audit  period 
(December  1991),  future  audit  periods 
should  revert  back  to  the  normal  twelve- 
month interval,  with  the  next  review  due 
on  or  about  December  1992. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1).  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(v).  are 
present  justifying  the  exemption.  The 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  in  that  the  licensee  has 
extended  the  EPP  audit  to  allow  for  an 
evaluation  of  the  enhanced  EPP  after 
four  months  of  implementation. 

IV. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
section  III  above  from  10  CFR  50.54(t)  of 
10  CFR  part  50  to  extend  the  completion 
date  of  the  EPP  audit  to  December  1991. 
This  exemption  is  effective  until  the  end 
of  December  1991. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(56  FR  57025). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
ol  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger. 

Director.  Division  of  Reactor  Projects  III/ IV / 
V,  Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  91-28648  Filed  11-27-91:  8:45  am| 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  Panel  on  Science  and 
Technology  and  National  Security  of 
the  President's  Council  of  Advisors  on 
Science  and  Technology 

The  Panel  on  Science  and  Technology 
and  National  Security  of  the  President's 
Council  of  Advisors  on  Science  and 
Technology  (PCAST)  will  meet  on 
December  2-3, 1991.  The  meeting  will 
begin  at  9  in  Conference  Room  476.  Old 
Executive  Office  Building.  17th  Street 
and  Pennsylvania  Avenue.  NW.. 
Washington.  DC. 

The  purpose  of  the  Panel  is  to  advise 
the  Council  on  matters  involving  science 
and  technology  and  national  security. 


Proposed  Agenda 

1.  Briefing  of  the  Panel  on  problems  ni 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and  the 
National  Security  Council. 

2.  Briefing  of  the  Panel  on  problemb  of 
national  security  by  the  Departr^eni  of 
Defense. 

All  sessions  will  be  closed  to  the 
public. 

The  briefings  on  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  522b(c)(l),  (2).  and 
(9)(B). 

Dated:  November  21. 1991. 

Mb.  Damar  W.  HawliiiM, 

Executive  Assistant.  Office  of  Science  and 

Technology  Policy. 

|FR  Doc.  91-28562  Filed  11-27-91:  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 

Statement  of  Policy  on  offering 
Portfolios  ot  Assets  for  Sale 

agency:  Resolution  Trust  Corporation. 
action:  Notice  of  adoption. 

summary:  This  policy  enables  the 
Resolution  Trust  Corporation  ("RTC")  to 
negotiate  sales  of  $100  million  or  more 
of  hard-to-sell  assets  under  either  of  the 
following  conditions:  (1)  The  specific 
asset  pool,  or  criteria  for  identifying  an 
asset  pool,  has  been  advertised  and 
proposals  have  been  widely  solicited:  (2) 
the  present  value  sales  price  exceeds 
the  sum  of  the  minimum  acceptable  sale 
prices  for  the  individual  assets.  This 
policy  was  originally  published  on  )uly 
10, 1991  (FR  56  31451).  This  version 
includes  comments  submitted  by  the 
Oversight  Board. 

EFFECTIVE  DATES:  This  Policy  Statement 
is  effective  May  21, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Amy  Hersh,  Deputy  Director  Real 
Estate,  RTC  (202)  416-4208,  or  Robert 
Montagne.  REO  Marketing  Specialist. 
RTC  (202)  416-4255. 

SUPPLEMENTARY  INFORMATION:  The  RTC 
through  the  National  Sales  Center,  will 
publicly  solicit,  evaluate  and 
competitively  select  purchase  offers  for 
portfolios  of  qualified  assets  (as  defined 
below),  on  a  pilot  basis.  Under  this  pilot 
program,  total  sales  of  up  to  $8.0  billion 
(net  present  value  of  expected  proceeds, 
not  book  value)  are  authorized. 
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Such  transactions  may  also  be 
initiated  by  RTC  Regional  or 
Consolidated  Field  OfTices.  or  by 
SAMOA  contractors,  in  cooperation 
with  the  National  Sales  Center.  The 
National  Sales  Center  will  have  primary 
responsibility  for  structuring  the 
offerings,  overseeing  the  process,  and 
presenting  cases  for  approval. 

The  assets  (either  specific  assets  or 
classes  of  assets)  to  be  included  in  these 
portfolios  will  be  identified  m  advance, 
by  either  the  RTC  or  the  buyer.  In  the 
case  of  asset  classes,  specific  assets  will 
be  determined  after  acceptance  of  the 
buyer's  proposal,  in  accordance  with 
criteria  established  by  the  RTC. 

RTC  financing  may  be  offered  to 
qualified  purchasers  of  these  portfolios, 
and  such  financing  may  include 
performance-based  cash  flow 
obligations,  in  addition  to  other  types  of 
financing  which  have  been  authorized 
by  the  Oversight  Board.  The  RTC  will 
reserve  a  position  to  share  in  any  upside 
asset  appreciation  upon  sale  or 
refinancing,  where  appropriate.  Any 
RTC  financing  provided  under  this  pilot 
will  be  counted  toward  the  current  $7 
bilhon  seller  financing  ceiling 
established  by  the  Oversight  Board. 

A  fair,  open  and  competitive  process 
is  an  integral  component  of  this  policy. 
In  all  cases,  the  RTC  will  employ 
competitive  procedures  designed  to 
provide  fair  and  consistent  treatment  of 
all  offerors  and  maiximize  the  present 
value  returns  from  the  transactions.  To 
ensure  that  the  process  is  fully  open  to 
scrutiny,  the  RTC  will  disclose  to  the 
public  the  details  of  ail  completed 
transactions  on  a  timely  basis. 
Disclosures  will  be  of  a  nature  whidh 
encourages  investor  interest  and 
program  evaluation,  while  preserving 
necessary  buyer  and  seller 
confidentialities. 

Because  these  portfolio  sales 
transactions  will  be  complex  and  will 
involve  significant  sums  of  money,  it  is 
imperative  that  (1)  the  Government's 
interests  are  fully  protected,  and  (2)  the 
BTC  conduct  the  transactions  with  the 
best  possible  financial  expertise 
available.  To  accomplish  these  goals, 
the  RTC  will  retain  independent 
financial  advisors,  as  appropriate,  to 
assist  RTC  staff  in  selecting  asset 
portfolios,  undertaking  due  diligence, 
and  evaluating  purchase  offers. 
However,  all  major  decisions  on 
competitive  selection,  transaction  terms, 
and  pricing  will  be  made  by  RTC  staff, 
subject  to  appropriate  levels  of  RTC 
approval. 

Two  marketing  processes  are 
envisioned  under  this  pilot  program: 


1.  Competitive  Solicitation  Program 

Based  on  discerned  market 
preferences,  the  RTC  will  assemble 
portfolios  of  assets  (or  define  criteria  for 
subsequent  asset  selection]  and  solicit 
purchase  offer  proposals  from  the 
widest  practicable  target  markets.  RTC 
will  indicate  the  payment  alternatives  it 
would  consider.  "These  alternatives  may 
include  the  full  spectrum  of  options, 
ranging  from  cash  to  traditional  seller 
financing  to  performance-based  cash 
flow  obligations. 

From  the  proposals  received,  the  RTC 
will  select  one  or  more  of  the  most 
attractive  offers,  based  on  criteria 
established  to  determine  the  economic 
value  of  the  offers  and  the  qualifications 
of  the  buyers. 

2.  "Widely  Marketed"  Portfolios 
Program 

The  RTC  will  also  consider  purchase 
offers  for  investor-designed  portfolios  of 
qualified,  "widely  marketed  "  assets. 
These  portfolios  must  be  sold  at  prices 
that  exceed  the  sum  of  the  minimum 
acceptable  sales  prices  for  each  of  th* 
individual  assets  in  the  portfolio  undw 
current  delegations  of  authority.  Soch 
assets  will  have  been  generally 
available  to  individual  purcfaaMn  iw  • 
period  of  at  least  six  months,  or 
unsuccessfolly  offered  throojh  ( 
or  sealed  bid  offerings.  Undtf  bo^  ol 
the  marketing  programs  d< 
above,  the  RTC  will,  with  tba  i 
of  financial  advisors  as  appropriate, 
work  with  with  the  b(V«i(s)  to  vrive  at 
final  contract  terms,  sublet  to 
appropriate  RTC  i 
approvals. 


PuUic  Nctiflcatloa  i 


ICooBiiMnt 


The  RTC  will  provide  notice  to  the 
public  of  this  new  policy  and  the 
eligibihty  requirements  for  participation 
in  the  pilot  program.  This  notification 
will  be  advertised  in  the  appropriate 
print  media.  Additionally,  the  RTC  will 
invite  foraial  public  comment  on  the 
proposed  policy  through  the  RTC's 
Regional  Advisory  Boards.  Comments 
gathered  through  the  next  round  of 
meetings  of  the  Regional  Advisory 
Boards  will  be  summarized  and  made 
available  to  the  RTC  staff  and  the 
Oversight  Board,  the  RTC  Board,  and 
the  general  public. 

Implementatioo  Procedures 

To  assist  potential  buyers  and  the 
public  in  understanding  the  pilot 
program,  the  Asset  and  Real  Estate 
Management  staff  will  provide  specific 
implementation  procedures  and 
guidelines  for  both  the  competitive 
sohcitation  and  the  widely  marketed 


portfolio  programs  and  make  them 
available  to  prospective  purchasers. 
These  procedures  and  guidelines  will 
include  safeguards  and  controls  to  be 
required  by  the  RTC  to  protect  its 
position  as  lender  in  any  financed  sale 
under  the  pilot  program.  Throughout  the 
course  of  the  pilot  program,  and  as  a 
result  of  comments  provided  through  the 
Regional  Advisory  Boards,  these 
procedures  and  guidelines  will  be 
refined  as  necessary. 

Ongoing  Reporting  and  Evaluation 

The  RTC  will  monitor  progress  and 
results  of  the  pilot  program  and  report 
results  regularly  to  the  Oversight  Board. 
At  the  end  of  the  pilot  program,  the  RTC 
staff  will  prepare  an  overall  assessment 
report,  iDchiaing  an  evaluation  of  the 
compattttva  aipects  and  alternatives 
coimH— H  during  the  pilot  program. 
wttk  raownmnnfintinnr  for  full-scale 
ition. 

01  Tenns 

Por  purposes  of  this  policy  statement. 

Iha  following  terms  will  have  the 

■aanings  given  below: 

Qaaiified  Assets:  REO,  non- 
•ecuritizable  loans,  and  other  illiquid 
assets. 

Portfolio  Sales:  Sales  of  large  volumes 
(generally  $100  million  or  more)  of 
assets  to  one  buyer. 

Qualified  Purchasers:  Purchasers  who 
have  sufficient  financial  capabilities 
and.  for  financed  sales,  demonstrated 
experience  in  owning  and  operating 
the  particular  type  of  asset(s)  included 
in  the  portfolio. 

Performance-Based  Cash  Flow 
Obligations:  Obligations  secured  by 
the  highest  lien  position  available  to 
the  RTC  where  (1)  debt  service 
payments  are  determined  by  the 
availability  of  cash  flow,  and  (2)  the 
RTC  participates  in  operating  profits 
and  the  upside  appreciation  upon  sale 
or  refinancing. 
Widely  Marketed  Assets:  Assets  that 
have  been  actively  marketed  for  at 
least  six  months,  or  unsuccessfully 
offered  in  an  auction,  sealed  bid 
offering,  or  other  marketing  event. 

Financial  Advisors:  Independent,  third 
party  advisors  who  will  be  retained 
by  the  RTC,  as  appropriate,  to  assist 
in  program  structuring,  marketing, 
proposal  evaluation,  asset  valuation, 
due  diligence,  and  buyer  underwriting 
and  qualification  assessment.  The  role 
of  the  financial  advisors  will  be 
limited  to  providing  recommendations. 
All  specific  decisions  on  buyer 
selection,  transaction  terms,  and 
pricing  will  be  the  sole  responsibility 
of  the  RTC. 
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portfolio  programs  and  make  them 
available  to  prospective  purchasers. 
These  procedures  and  guidelines  will 
include  safeguards  and  controls  to  be 
required  by  the  RTC  to  protect  its 
position  as  lender  in  any  financed  sale 
under  the  pilot  program.  Throughout  the 
course  of  the  pilot  program,  and  as  a 
result  of  comments  provided  through  the 
Regional  Advisory  Boards,  these 
procedures  and  guidelines  will  be 
refined  as  necessary. 

Ongoing  Reportiiis  and  Evaluation 

The  RTC  will  monitor  progress  and 
results  of  the  pilot  program  and  report 
results  regularly  to  the  Oversight  Board. 
At  the  end  of  the  pilot  program,  the  RTC 
staff  will  prapare  an  overall  assessment 
report,  iaohMing  an  evaluation  of  the 
compattltv*  aspects  and  alternatives 
conatdand  during  the  pilot  program. 
wtth  raownmnnilntlnnr  for  full-scale 
■tion. 

offTenns 

Par  porposes  of  this  policy  statement. 

te  following  terms  will  have  the 

■Mnings  given  below: 

Qualified  Assets:  REO,  non- 
Mcuritizable  loans,  and  other  illiquid 
assets. 

Portfolio  Sales:  Sales  of  large  volumes 
(generally  $100  million  or  more)  of 
assets  to  one  buyer. 

Qualified  Purchasers:  Purchasers  who 
have  sufficient  financial  capabilities 
and.  for  financed  sales,  demonstrated 
experience  in  owning  and  operating 
the  particular  type  of  asset(s)  included 
in  the  portfolio. 

Performance-Based  Cash  Flow 
Obligations:  Obligations  secured  by 
the  highest  lien  position  available  to 
the  RTC  where  (1)  debt  service 
payments  are  determined  by  the 
availability  of  cash  flow,  and  (2)  the 
RTC  participates  in  operating  profits 
and  the  upside  appreciation  upon  sale 
or  refinancing. 

Widely  Marketed  Assets:  Assets  that 
have  been  actively  marketed  for  at 
least  six  months,  or  unsuccessfully 
offered  in  an  auction,  sealed  bid 
offering,  or  other  marketing  event. 

Financial  Advisors:  Independent,  third 
party  advisors  who  will  be  retained 
by  the  RTC.  as  appropriate,  to  assist 
in  program  structuring,  marketing, 
proposal  evaluation,  asset  valuation, 
due  diligence,  and  buyer  underwriting 
and  qualification  assessment.  The  role 
of  the  financial  advisors  will  be 
limited  to  providing  recommendatkma. 
Ail  specific  decisions  on  buyer 
selection,  transaction  terms,  and 
pricing  will  be  the  sole  responsibility 
of  the  RTC. 
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By  order  of  Ihe  Board  of  Directors  on 
September  10, 1991. 

Dated  at  Washington.  DC.  this  25th  day  of 
Novenil>er,  1991. 
Resolutioh  Trust  Corporation. 
)ohn  M.  Buckley,  |r. 
Executive  Secretary. 
(FR  Doc.  91-28652  Filed  11-27-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Reteaae  No.  34-29967;  Rte  No.  SR-CBOE- 
91-41] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  of  Proposed  Rule  Ctiange  by 
the  Chicago  Board  of  Options 
Exchange,  Inc.  Relating  to  the 
Establishment,  Maintenance  and 
Enforcement  of  Written  Policies  and 
Procedures  Designed  To  Prevent  the 
Misuse  of  Material,  Nonpublic 
Information 

November  19. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE  '  or  "Exchange") 
filed  wi^  the  Securities  and  Exchange 
Commission  ("Commission"),  on 
October  28. 1991.  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  rule  19h-A 
of  the  Act.  has  submitted  for  approval 
proposed  new  rule  l.l(qq).  which 
defines  the  term  "associated  person  or 
person  associated  with  a  member,"  and 
proposed  new  rule  4.18,  which 
supplements  the  provisions  of  section 
15(fl  of  the  Act.  Proposed  rule  4.18 
would  require  each  member  of  the 
CBOE  to  establish,  maintain,  and 
enforce  written  policies  and  procedures 
reasonably  designed  to  prevent  the 
misuse  of  material,  nonpublic 
information  by  such  member  or  persons 
associated  with  that  member.  A 
description  of  the  proposal  is  set  forth  in 
section  II. A.  below.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE,  and  at 
the  Commission. 


II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Rule  4.18.  Proposed  rule  4.18  is 
intended  to  supplement  section  15(f)  of 
the  Act,  by  requiring  that  every  member 
of  the  Exchange  establish,  maintain,  and 
enforce  written  policies  and  procedures 
reasonably  designed  to  prevent  the 
misuse  of  material,  nonpublic 
information  by  such  member  or  any 
person  associated  with  the  member.  In 
addition,  rule  4.18  mandates  that  all 
members  that  are  required  to  file  SEC 
Form  X-17A-5  ("FOCL'S  Report ')  only 
annually  with  the  Exchange  must 
submit,  with  their  FOCUS  Reports,  an 
attestation  of  compliance  with  the  Rule. 
Finally,  the  Proposed  Rule  establishes 
standards  for  complying  with  the 
record-keeping  requirements  of  the  Rule 
and  the  Act,  and  requires  disclosure  by 
members  and  associated  persons  to  the 
Exchange's  Department  of  Surveillance 
of  any  possible  misuse  of  material, 
nonpublic  information. 

The  scope  of  the  Rule  is  co-extensive 
with  that  of  section  15(f)  of  the  Act.  The 
stated  goal — prevention  of  the  misuse  of 
material,  nonpublic  information — is 
broad  enough  to  encompass 
fronlrunning,  trading  on  the  basis  of 
material  corporate  inside  information, 
and  tipping  or  misappropriating  material 
corporate  inside  information.  These 
types  of  misuse  are  identified  in 
Interpretation  .01,  which  contains 
examples  of  proscribed  uses  of  material, 
nonpublic  information. 

Interpretation  .02  provides  minimum 
standards  for  compliance  with  the 
record-keeping  requirements  of  the  rule. 
These  record-keeping  procedures,  which 
must  be  followed  by  each  member, 
include  advising  all  associated  persons 
of  the  general  prohibition  against  the 
misuse  of  material,  nonpublic 
information;  maintaining  evidence  that 
the  member  afld  all  associated  persons 


have  agreed  to  abide  by  that  prohibition; 
acquiring,  maintaining,  and  reviewing 
records  of  all  brokerage  accounts  held 
by  the  member  and  associated  persons; 
and  documenting  any  business  dealings 
or  other  circumstances  involving  the 
member  that  might  result  in  the 
member's  receipt  of  material,  nonpublic 
information. 

The  standards  contained  in 
Interpretation  .02  are  intended  to  assist 
members  in  developing  policies  and 
procedures  that  will  satisfy  the  record- 
keeping mandate  of  the  Act  and  the 
Rule.  Accordingly,  adherence  to  those 
standards  alone  will  not  necessarily 
constitute  compliance  with  the  Act  and 
the  Rule  for  all  members.  Each 
member's  policies  and  procedures  will 
be  evaluated  by  the  Exchange  to 
determine  whether,  in  the  context  of 
such  member's  business,  those 
procedures  are  reasonable. 

Requiring  members  that  file  FOCUS 
Reports  only  annually  to  also  file 
attestations  that  the  requisite 
procedures  have  been  established, 
enforced,  and  maintained  will  assist  the 
Exchange  in  evaluating  the  adequacy  of 
such  members'  policies  and  procedures. 
The  Exchange  has  limited  the  filing 
requirement  to  members  filing  FOCUS 
Reports  only  annually  because  those 
members  that  file  FOCUS  Reports  on  a 
more  frequent  basis  generally  are 
subject  to  periodic  audits  by  the 
Exchange.  In  the  course  of  those  audits, 
the  Exchange  intends  to  review  the 
procedures  maintained  by  such 
members  pursuant  to  rule  4.18. 

Interpretation  .03  and  its 
accompanying  circular  describe  a  set  of 
forms  developed  by  the  Exchange, 
denominated  as  Form  OE-418.  Form 
OE-418  is  intended  to  facilitate 
compliance  with  the  record-keeping  and 
filing  requirements  of  the  Rule  by 
individual  members  and  small  member 
organizations  that  satisfy  certain 
specified  criteria  ("qualified  members"). 
Foi-m  OE-418  will  afford  qualified 
members  access  to  an  established,  non- 
burdensome  procedure  for  satisfying  the 
filing  and  record-keeping  requirements 
of  the  Rule.  Qualified  members  that  file 
Form  OE-418,  and  attachments,  in  an 
accurate  and  timely  manner  and  comply 
in  all  respects  with  the  policies  and 
procedures  mandated  by  those  forms 
will  be  deemed  in  compliance  with  the 
filing  and  record-keeping  requirements 
of  the  Rule. 

Qualified  members  will  not  be 
required  to  devise  their  own  record- 
keeping procedures  or  to  develop  their 
own  form  of  attestation.  Instead,  they 
may  rely  upon  the  procedures  dictated 
by  Form  OE-418.  Specifically.  Form  OE- 
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418  and  attachments  require  (1) 
disclosure  by  the  member  of  potential 
sources  of  material,  nonpublic 
information  concerning  any  corporation 
whose  securities  are  publicly  traded;  (2) 
written  affirmation  by  the  member  that 
the  member  understands  and  will  abide 
by  the  prohibition  against  the  misuse  of 
material,  nonpublic  information 
concerning  either  a  corporation  whose 
securities  are  publicly  traded  or 
imminent  transactions  in  an  underlying 
security:  (3)  written  affirmation  by  all 
non-member  employees  that  such 
persons  understand  and  will  abide  by 
the  preceding  prohibitions;  and  (4) 
quarterly  reviews  of  trading  in  the 
brokerage  accounts  of  all  non-member 
employees. 

The  Exchange  believes  that  the 
procedures  prescribed  in  Form  OE-418 
are  reasonably  designed  to  prevent  or 
identify  the  misuse  of  material, 
nonpublic  information  by  qualified 
members.  Qualified  members  are  those 
that  meet  certain  size  restrictions  and 
satisfy  other  specified  criteria.  Those 
criteria,  which  are  set  forth  in  the 
circular,  are  designed  to  screen  out 
rndividual  members  and  small  member 
organizations  that  may  have  access  to 
material,  nonpublic  information. 
Qualified  members  are  not  likely  to 
receive  material,  nonpublic  information 
and,  therefore,  may  rely  on  the 
streamlined  procedures  prescribed  in 
Form  OE-418  to  satisfy  their  filing  and 
record-keeping  requirements  under  the 
Rule. 

Moreover,  by  virtue  of  their  size, 
qualified  members — individual 
members:  individual  members 
employing  no  more  than  three  non- 
member  employees;  and  member 
organizations  that  comprise  no  more 
than  three  members  and  employ  no 
more  than  six  non-member  employees — 
can  more  easily  detect  the  misuse  of 
material,  nonpublic  information  by  one 
of  their  members  or  non-member 
employees.  More  onerous  procedures 
are  neither  necessary  nor  cost-effective 
for  qualified  members. 

Larger  member  organizations  that  are 
not  eligible  to  rely  solely  on  Form  OE- 
418  may  elect  to  supplement  that  form 
and  the  procedures  described  therein. 
Likewise,  qualified  members  may  adopt 
procedures  more  stringent  than  those 
mandated  by  Form  OE-418.  Larger 
member  organizations  that  believe  they 
are  eligible  to  rely  solely  on  Form  OE- 
418  to  satisfy  their  filing  and  record- 
keeping requirements  will  have  to  file  a 
written  explanation  in  support  of  that 
decision. 

Rule  l.l(qq).  Several  rules  of  the 
Exchange,  including  proposed  new  rule 
4.*  8.  refer  to  associated  persons  or 


persons  associated  with  a  member.  It 
has  been  the  practice  and  policy  of  the 
Exchange  in  enforcing  such  rules,  to 
apply  the  definition  of  "person 
associated  with  a  member  or  associated 
person  of  a  member"  contained  in 
section  3(a){21)  of  the  Act.  Proposed  rule 
l.l(qq)  adopts  that  definition. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
prevents  fraudulent  and  manipulative 
acts  and  practices  and  promotes  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-91-41  and  should  be 
submitted  by  December  20, 1991. 

For  ttie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority. 

Margaret  H.  McFailand, 
Deputy  Secretary 
[FR  Doc.  91-28673  Filed  11-27-91.  8:45  am) 
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(Ret.  No.  IC-18410;  811-4608] 
DR  Equity  Fund;  Application 

November  19. 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT  DR  Equity  Fund. 
RElfVANT  1940  ACT  SECTIONS:  Section 

8(0- 

SUMMARY  OF  APPUCATION!  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

nLlNO  DATE:  The  application  has  filed 

on  September  3. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING; 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  16. 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant.  535  Madison  Avenue.  New 
York.  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Curtis,  Staff  Attorney,  at  (202) 
504-2406.  or  Nancy  M.  Rappa.  Branch 
Chief,  at  (202)  272-3030  (Office  of 
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U.S.C.  552.  will  be  available  for 
B         inspection  and  copying  in  the 

Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
ed      20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
ule      the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-91-41  and  should  be 
submitted  by  December  20, 1991. 

'"  For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  lo  delegated 
authority. 
'  Margaret  H.  McFarland, 

Deputy  Secretary 
[PR  Doc.  91-28673  Filed  11-27-91.  8:45  amj 
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[Rel.  No.  IC-18410;  811-4608] 
DR  Equity  Fund;  Application 

November  19. 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC  "  or  "Commission"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT:  DR  Equity  Fund. 
RELEVANT  1»40  ACT  SECTIONS:  Section 

8(0- 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILtNO  DATE:  The  application  has  filed 

on  September  3, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING; 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  16. 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
{Rearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  MlC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant.  535  Madison  Avenue,  New 
York.  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Curtis.  Staff  Attorney,  at  (202) 
504-2406.  or  Nancy  M.  Rappa.  Branch 
Chief,  at  (202)  272-3030  (Office  of 


Federal  Register  /  Vol    56.  No    230  /  Friday,  November  29,  1991  /  Notices 


Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPMXMEIfTARV  MFONMAT10M:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Massachusetts 
business  trrist.  is  an  open-end 
diversified  management  investmeit 
company.  On  March  12. 1988.  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  1940  Act 
and  a  registration  statement  pursuant  to 
section  6(b)  of  the  1940  Act  and  under 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  July  8. 1986.  and  applicant 
commenced  an  initial  public  offering  on 
July  8, 198& 

2.  On  May  22. 1991,  applicant's  board 
of  trustees  approved  and  adopted  a  Plan 
of  Liquidation  and  Dissolution  (the 
"Plan")  that  was  thereafter  approved  by 
securityholders  at  a  special  meeting  held 
on  July  la,  1991.  As  of  August  22. 1991, 
applicant  had  total  net  assets  of 
$6,353,002  comprising  601,041  shares 
outstanding  at  a  net  asset  value  of 
$10.57  per  share.  On  August  22, 1991. 
pursuant  to  the  Plan,  applicant 
distributed  to  its  securityholders  $ia57 
per  share. 

3.  Applicant  has  no  remaining 
securityholders  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

4.  Liquidation  expenses,  including 
accounting,  legal,  and  printing/mailing 
expenses  of  approximately  $107,000 
were  borne  by  applicant,  and  legal 
expenses  of  approximately  $9,000  were 
borne  by  Dillon.  Read  &  Co.  Inc. 

5.  Applicant  intends  to  fde  a  copy  of 
the  ti^stees'  vote  to  terminate  the 
existence  of  the  applicant  with  the 
Commonwealth  of  Massachusetts  as 
soon  as  practicable. '  As  of  the  filing 
date  of  the  application,  applicant 
retained  approximately  $24,000  in  cash 
to  pay  expenses  in  connection  with  its 
liquidation  and  dissolution  has  no  other 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  has  no  other 
securityholders,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 
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'Per  telephone  conversation  with  apphcant'i 
eomwet  on  Tuesday  Norember  5,  19B1  the  staff  of 
the  Division  of  InvestoKDt  Manaitemenl  was  told 
that  applicaat  fiied  a  copy  ul  tbe  trvslees'  vote  to 
terminate  the  existence  of  applicant  on  September 
9. 1991,  and  applicant  was  liqnidated  and  dissolved 

as  of  August  zrisei. 


For  the  Comminioa  by  the  Divitioo  of 
Inveslmeat  Management  under  delegated 
authority. 

Mwgwst  H.  McFarlMd. 

Deputy  Secretary. 

[FR  Doc  91-28505  Filed  ll-27-«l;  8:45  am) 
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[fM.  No.  10-1641$:  811-3140] 
Fox  Fund,  Inc.;  AppNofton 

No\'cmber  21. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ('*SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Fox  Fund.  Inc. 

RELEVANT  ACT  SECPON:  Section  8(f)  of 

the  Act. 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
Ftui«G  DATE:  The  application  was  filed 
on  October  24, 1991. 
HEAINNO  Om  NOTIFICATION  OF  HEAMNQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on        V 
December  16. 1991.  and  should  be 
accompanied  by  proof  of  ser.'ice  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certiAcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant.  One  Boston  Place,  11th  Floor, 
Bosfor,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  G.  Osferman.  Staff  Attorney, 
at  (202)  504-2524,  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Pubhc  Reference  Branch. 

Applicant's  Re^nesentations 

1.  Applicant  is  a  closed-end  non- 
diversifted  management  company 


organized  as  a  corporation  under  the 
laws  of  the  Commonwealth  of 
Pennsylvania.  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  Act  on  February  2. 
1981.  Applicant  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act  on  May  1, 1981. 

I      2.  At  a  meeting  held  on  January  18. 

1  1991,  applicant's  board  of  directors 
approved  an  agreement  and  plan  of 
reorganization.  On  May  2a  1991, 
apphcant  mailed  proxy  materials 
relating  to  the  proposed  reorganization 
to  its  shareholders.  Applicant's 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  June  20. 1991. 

3.  On  June  21, 1991,  pursuant  to  the 
agreement  and  plan  of  reorganization, 
applicant  transferred  all  of  its  assets  to 
SLH  Managed  Municipals  Fund  Inc.  (the 
"Acquiror")  in  exchange  for  shares  aif 
the  Acquiror's  capital  stodc  and  the 
assumption  by  the  Acquiror  of  stated 
liabilities  of  applicant,  and  applicant 
distributed  the  shares  received  by  it  to 
its  shareholders  pro  rata.  Each  of 
applicant's  shareholders  received  shares 
of  the  Acquiror  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  his/her  investment  in 
applicant 

4.  Expenses  equal  to  $86,433  were 
incurred  in  connection  with  the 
reorganization  and  consisted  of 

[^accoimting,  printing,  administrative  and 
certain  legal  expenses.  The  expenses 
were  borne  by  applicant  and  the 
Acquiror  in  accordance  with  the 
agreement  and  plan  of  reorganzaticm 
and  were  either  paid  or  were  reflected 
through  expense  accruals  incorporated 
into  each  fund's  respective  net  asset 
value  calculations  at  the  time  of 
reoi^ganizatioiL 

5.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  liabilities  and 
Viras  not  a  party  to  any  litigation  or 
administrative  prtx:eeding. 

6.  Applicant  is  neither  engaged  m  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commistioa  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Mugarat  H.  McFarfaad. 

Deputy  Secretary. 

(FR  Doc.  91-28608  Filed  11-27-91: 8:45  am) 
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[Retease  No.  IC-18418;  FU«  Mo.  812-7787] 

K  -mper  Investor*  Life  Insurance 
Company,  etal. 

November  22, 1991. 

agency:  Securities  and  Exchange 

Commission  {"SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Kemper  Investors  Life 
Insurance  Company  ("KIUCO ").  KILICO 
Variable  Annuity  Separate  Account  (the 
"Variable  Account"),  and  Kemper 
Financial  Services,  Inc.  ("KFS"). 
RELEVANT  1»40  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
mortality  and  expense  risk  charges  from 
the  assets  of  the  Variable  Account 
under  certain  group  variable  and  market 
value  adjusted  deferred  annuity 
contracts. 

nuNQ  date:  The  application  was  Tiled 
on  September  18, 1991. 


HEARING  OR  NOTIRCATION  OF 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.  on  December  17, 1991.  Request  a 
hearing  in  vi^riting,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Robert  J.  Engling,  Esq., 
Kemper  Investors  Life  Insurance 
Company,  120  South  LaSalle  Street. 
Chicago,  Illinois  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Finck  Friedlander,  Attorney,  at 
(202)  272-3045,  or  Heidi  Stam.  Assistant 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (division  of 
Investment  Management). 

SUPPtfMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 


APPUCANTS'  REPRESENTATIONS 

1.  KILICO  is  a  stock  life  insurance 
company  incorporated  in  1947  under  the 
laws  of  Illinois.  The  Variable  Account  is 
a  separate  account  of  KIUCO.  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  The  Variable  Account  is  the 
continuing  separate  account  that 
resulted  from  the  restructuring  of  certain 
management  separate  accounts 
pursuant  to  a  plan  of  reorganization  that 
was  the  subject  of  a  registration 
statement  on  Form  N-14.  The  Variable 
Account  currently  is  divided  into  five 
subaccount  ("Subaccounts")  that  invest 
in  shares  of  the  corresponding  portfolios 
("Portfolios")  of  the  Kemper  Investors 
(the  "Fund").  The  registration  statement 
to  be  filed  in  connection  with  this 
application  will  reflect  the  addition  of 
two  more  proposed  Subaccounts. 

2.  KFS  is  the  investment  adviser  to 
each  Portfolio  of  the  Fund  and  is  the 
principal  underwriter  for  the  Fund. 

3.  KILICO  will  offer  a  group  variable 
and  market  value  adjusted  deferred 
annuity  contract  ("Contract")  to  fund 
benefits  under  retirement  plans  that 
qualify  for  favorable  income  tax 
treatment  under  the  Internal  Revenue 
Code  of  1986.  as  amended,  ("Code"), 
and  under  retirement  plans  that  do  not 
qualify  for  favorable  tax  treatment 
under  the  Code.  The  Contract  will  be 
issued  under  state  group  insurance  laws 
and  participants  in  the  group 
("Owners")  will  be  issued  individual 
certificates  ("Certificates"). 

4.  Owners  will  be  permitted  to 
allocate  premium  payments  under  the 
Certificate  among  one  or  more 
Subaccounts  of  the  Variable  Account 
and  a  non-unitized  separate  account. 
Any  amount  allocated  to  the  non- 
unitized  separate  account  will  earn 
declared  interest  that  will  be  subject  to 
a  market  value  adjustment  ("MVA 
Provisions"). 

5.  Amounts  held  under  the  Certificate 
may  be  transferred  between 
Subaccounts  or  to  certain  guarantee 
periods  avialable  under  the  MVA 
Provisions  of  the  Certificate  once  every 
15  days.  KILICO  does  not  charge  any  fee 
for  effecting  transfers  under  the 
Certificate  but  reserves  the  right  to 
suspend,  modify  or  terminate  transfer 
privileges,  subject  to  state  law 
requirements. 

6.  Each  Owner  will  have  an  allocated 
and  severable  interest  in  the  group 
Contract  as  evidenced  by  an  individual 
Certificate.  KILICO  will  be  responsible 
for  the  administration  of  the  Contract 
and  the  recordkeeping  of  the  interests  of 
the  individual  Owners.  Each  Owner  will 
have  a  separate  guaranteed  death 
benefit  under  the  Certificate. 


For  a  Certificate  issued  to  an  Owner 
prior  to  attaining  age  66.  the  guaranteed 
minimum  death  benefit  during  the  first 
six  contract  years  will  be  the  amounts 
accumulated  under  a  Certificate 
("Certificate  Value"),  or  the  sum  of  all 
premium  payments  (minus  withdrawals) 
accumulated  at  5%  annually  per 
certificate  year,  whichever  is  greater. 
The  guaranteed  minimum  death  benefit 
at  the  end  of  the  sixth  certificate  year  is 
the  greater  of  Certificate  Value  or  the 
sum  of  all  prem.iums  paid  (minus 
withdrawals)  accumulated  at  5% 
annually  per  certificate  year  ("Minimum 
Death  Benefit  Value").  From  the  seventh 
to  the  twelfth  certificate  year,  the  death 
benefit  payable  during  the  accumulation 
period  is  the  Certificate  Value  or 
Minimum  Death  Benefit  Value  at  the 
end  of  the  sixth  contract  year,  minus 
withdrawals,  whichever  is  greater. 
Every  six  years  after  the  end  of  the 
twelfth  certificate  year  the  Minimum 
Death  Benefit  Value,  minus 
withdrawals,  is  compared  to  Certificate 
Value  and  whichever  is  greater 
determines  the  new  Minimum  Death 
Benefit  Value  for  the  next  six  certificate 
years. 

For  a  Certificate  issued  to  an  Owner 
age  66  and  over,  the  guaranteed 
minimum  death  benefit  payable  during 
the  accumulation  period  for  the  first  six 
certificate  years  is  the  Certificate  Value 
or  the  sum  of  all  premium  payments, 
minus  withdrawals,  whichever  is 
greater.  At  the  end  of  the  sixth 
certificate  year,  the  Minimum  Death 
Benefit  Value  will  be  set  for  the 
remainder  of  the  accumulation  period  at 
the  greater  of  Certificate  Value  or  the 
sum  of  premiums  paid,  minus 
withdrawals.  For  the  remainder  of  the 
accumulation  period,  the  beneficiary 
will  receive  the  greater  of  Certificate 
Value  or  the  Minimum  Death  Benefit 
Value. 

7.  KILICO  assumes  the  mortality  risks 
under  the  Certificate  arising  from  a 
guaranteed  and  increasing  death  benefit. 
KILICO  also  assumes  mortality  risks  in 
connection  with  the  annuity  options  that 
Owners  may  elect.  KIUCO  will  assume 
a  mortality  risk  under  its  obligation  to 
continue  making  annuity  payments  to 
each  Owner  that  annuitizes  under  the 
annuity  options  involving  life 
contingencies.  KIUCO  also  assumes  a 
mortality  risk  under  its  obligation  to 
continue  making  annuity  payments 
pursuant  to  the  guaranteed  annuity 
purchase  rates  applicable  to  each 
annuity  option.  Thus,  KIUCO's  mortaHty 
risks  arise  from  its  obligation  to 
continue  making  annuity  payments 
under  each  annuity  option  regardless  of 
how  long  all  annuitants,  or  any 
individual  annuitant,  might  live,  and 
regardless  of  the  sufficiency  of  the  funds 
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For  a  Certificate  issued  to  an  Owner 
prior  to  attaining  age  66,  the  guaranteed 
;       minimum  death  benefit  during  the  first 
8      six  contract  years  will  be  the  amounts 
d      accumulated  under  a  Certificate 

("Certificate  Value"],  or  the  sum  of  all 
premium  payments  (minus  withdrawals) 
accumulated  at  5%  annually  per 
n      certificate  year,  whichever  is  greater. 

The  guaranteed  minimum  death  benefit 
>t      at  the  end  of  the  sixth  certificate  year  is 
the  greater  of  Certificate  Value  or  the 
sum  of  all  premiums  paid  (minus 
withdrawals)  accumulated  at  5% 
t       annually  per  certificate  year  ("Minimum 
)S      Death  Benefit  Value").  From  the  seventh 
to  the  twelfth  certificate  year,  the  death 
>t       benefit  payable  during  the  accumulation 
period  is  the  Certificate  Value  or 
Minimum  Death  Benefit  Value  at  the 
end  of  the  sixth  contract  year,  minus 
withdrawals,  whichever  is  greater. 
Every  six  years  after  the  end  of  the 
twelfth  certificate  year  the  Minimum 
Death  Benefit  Value,  minus 
s         withdrawals,  is  compared  to  Certificate 
Value  and  whichever  is  greater 
determines  the  new  Minimum  Death 
Benefit  Value  for  the  next  six  certificate 
years. 

For  a  Certificate  issued  to  an  Owner 
age  66  and  over,  the  guaranteed 
*         minimum  death  benefit  payable  during 
the  accimiulation  period  for  the  first  six 
certificate  years  is  the  Certificate  Value 
'^^       or  the  sum  of  all  premium  payments, 
minus  withdrawals,  whichever  is 
greater.  At  the  end  of  the  sixth 
certificate  year,  the  Minimum  Death 
Benefit  Value  will  be  set  for  the 
remainder  of  the  accumulation  period  at 
the  greater  of  Certificate  Value  or  the 
sum  of  premiums  paid,  minus 
withdrawals.  For  the  remainder  of  the 
accumulation  period,  the  beneficiary 
will  receive  the  greater  of  Certificate 
to        Value  or  the  Minimum  Death  Benefit 
Value. 

7.  KILICO  assumes  the  mortality  risks 
under  the  Certificate  arising  from  a 
**^       guaranteed  and  increasing  death  benefit. 
KIUCO  also  assumes  mortality  risks  in 
connection  with  the  annuity  options  that 
Owners  may  elect.  KIUCO  will  assume 
■^        a  mortality  risk  under  its  obligation  to 
continue  making  annuity  payments  to 
each  Owner  that  annuitizes  under  the 
annuity  options  involving  life 
^  contingencies.  KIUCO  also  assumes  a 

mortality  risk  under  its  obligation  to 
continue  making  annuity  payments 
ted       pursuant  to  the  guaranteed  annuity 

purchase  rates  applicable  to  each 
ual        annuity  option.  Thus,  KIUCO's  mortality 
)le         risks  arise  from  its  obligation  to 
;t  continue  making  annuity  payments 

is  of      under  each  annuity  option  regardless  of 
will      how  long  all  annuitants,  or  any 

individual  annuitant,  might  live,  and 
regardless  of  the  sufficiency  of  the  funds 


accumulated  and  remaining  under  all 
annuity  options.  ?f  annuitants  live  longer 
than  KIUCO  anticipated  in  establishing 
its  annuity  purchase  rates.  KIUCO  will 
make  annuity  payments  from  its  general 
funds. 

8.  KIUCO  also  will  assume  the 
expense  risk  that  expenses  actually 
incurred  in  issuing  and  administering 
the  Contract  and  Certificates  will 
exceed  the  revenue  derived  from  the 
administrative  cost  componeat  of  the 
asset-based  charge  and  annual 
administrative  fees  imposed  under  the 
Contract. 

9.  KIUCO  will  deduct  a  daily  charge 
for  administrative  costs  and  mortality 
and  expense  risks  equal  to  1.25% 
annually  of  the  daily  average  net  assets 
of  the  Variable  Account  attributable  to 
the  Certificates.  Hiis  charge  is  imposed 
during  the  accumulation  phase  and  the 
annuity  payout  phase  of  the  Contract. 
The  administrative  cost  component  of 
this  charge  is  .15%;  the  mortality  risk 
component  is  approximately  .80%  and 
the  expense  risk  component  is 
approximately  .30%.  The  administrative 
cost  component  is  not  guaranteed  and  is 
deducted  in  conformance  with  the 
standards  of  rule  26a-l(b). 

10.  KIUCO  also  imposes  an  aimual 
administrative  fee  ("Records 
Maintenance  Fee")  of  $30  per  Certificate 
prior  to  aimuitization  for  participation 
under  the  Certificate.  The  charge  is 
imposed  at  the  end  of  each  contract  year 
or  upon  a  total  redemption  by  an 
Owner.  KIUCO  does  not  anticipate  a 
profit  from  the  Records  Maintenance 
Fee  under  the  Contract. 

11.  No  sales  charges  are  deducted 
from  any  premium  payment  under  the 
Certificate.  However.  KIUCO  imposes  a 
surrender  charge  upon  a  full  or  partial 
withdrawal  of  Certificate  Value.  An 
Owner  may  withdraw  up  to  10%  of  the 
Certificate  Value  in  any  certificate  year 
without  assessment  of  the  surrender 
charge.  The  surrender  charge  starts  at 
6%  of  the  amount  withdrawrn  in  the  first 
and  second  certificate  years,  reduces  to 
5%  in  the  tfiird  and  fourth  certificate 
years  and  reduces  to  4%  in  the  fifth  and 
sixth  certificate  years.  There  is  no 
charge  in  the  se^'enth  and  later 
certificate  years.  The  surrender  charge 
is  waived  if  the  proceeds  remain  with 
KIUCO  either  in  the  form  of 
annuitization  under  certain  of  the 
annuity  options  or  under  other  variable 
contracts  offered  by  KIUCO  at  the  time 
of  the  surrender. 

12.  Applicants  represent  that  KIUCO 
has  established  the  mortality  and 
expense  risk  portion  of  the  asset-based 
charge  to  reasonably  compensate  it  for 
the  assumption  of  the  various  risks 
incurred.  Applicants  represent  that  they 


have  reviewed  publicly  available 
infomrration  regarding  comparable 
annuity  contracts  of  other  companies 
taking  into  consideration  such  factors 
as:  guaranteed  minimum  death  benefits; 
guaranteed  annuity  purchase  rates: 
minimum  initial  and  subsequent 
purchase  payments:  other  contract 
charges;  the  manner  in  v\rhich  charges 
are  imposed:  market  sector  investment 
options  under  contracts;  and  availability 
to  qualified  and  non-qualified  retirement 
plan  under  the  Code.  Applicants  have 
concluded  that  the  mortality  and 
expense  risk  diai^e  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts.  Applicants  represent 
that  they  will  maintain  at  their  principal 
office,  and  make  available  on  request  to 
the  Commission  or  its  staff,  a 
memorandum  setting  forth  in  detail  the 
variable  armuity  products  analyzed  and 
the  methodology,  and  results  of. 
KIUCO's  comparative  review.        I 

13.  Applicants  have  acknowledged 
that  if  the  revenues  generated  by  the 
surrender  charges  are  insufficient  to 
cover  all  actual  costs  relating  to  the 
distribution  of  the  Contracts,  such  costs 
wiM  be  paid  from  KIUCO's  general 
account  assets,  which  may  include  profit 
realized  from  the  mortality  and  expense 
risk  charges.  In  such  circumstances,  a 
portion  of  the  mortality  and  expense 
risk  charge  might  be  viewed  as       | 
providing  for  a  portion  of  the  costs 
relating  to  distribution  of  the  Contract 
Notwithstanding  the  foregoing,  KIUCO 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  made  with 
respect  to  each  Contract  will  benefit  the 
Variable  Account  and  the  Owners.  The 
basis  for  such  conclusions  are  set  forth 
in  a  memorandum  which  will  be 
maintained  by  KILICO  at  its  principal 
office  and  will  be  available  to  the 
Commission  or  its  staff  upon  request. 

14.  KIUCO  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  the  fund  should 
adopt  any  plan  under  rule  12b-l  to 
finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  which 
are  not  "interested  persons"  of  such 
fund  within  the  meaning  of  section 
2(a)(19)  of  the  1940  Act. 

15.  Applicants  submit,  for  all  of  the 
reasons  stated  herein,  that  their  request 
for  exemptions  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Margarat  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  91-286n  Filed  11-27-01.  &-4S  am) 
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(Ret  No.  IC-18412;  811-51M] 

The  Pathfinder  Heritage  Funds; 
Deregistration 

November  20, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC'). 

action:  Notice  of  Application  for 
DeregistratioD  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT  The  Pathfinder  Heritage 
Funds. 

RELEVANT  ACT  SECTIONS:  Section  8(f) 

SUMMARY  Of  APfUCATION:  The 

Applicant  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company. 

FILING  DATE:  The  application  was  filed 
on  September  24, 1991. 

HEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p jn.  on 
December  16. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  300  Empire  Tower.  Buffalo. 
New  York  14202. 

FOR  FURTItER  INFORMATION  CONTACT: 

Marilyn  Mana  Staff  Attorney,  at  (202) 
504-2258.  or  Max  Berueffy,  Branch  Chief, 
at  (202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INTOWMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 
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Applicant's  Representations 

1.  The  Apoiiuant  was  organized  as  a 
Massaciiuseils  business  trust.  It  offered 
its  shares  in  two  separately  managed 
series.  The  Pathfinder  Heritage 
Government  Plus  Fund,  an  open-end, 
diversified  investment  company 
("Pathfinder  Government"),  and  The 
Pathfinder  Heritage  New  York  Tax-Free 
Income  Fund,  an  open-end,  non- 
diversified  investment  company 
("Pathfinder  New  York ').  The  Applicant 
filed  its  initial  registration  statement 
pursuant  to  section  8(b)  of  the  Act  on 
April  21. 1987,  registering  an  indefinite 
number  of  shares  of  its  common  stock 
under  the  Securities  Act  of  1933.  The 
Applicant's  registration  statement 
became  effective  on  November  6, 1987 
and  the  Applicant's  initial  public 
offering  commenced  on  or  about  January 
25, 1988. 

2.  At  a  meeting  called  on  April  29, 
1991  and  reconvened  on  May  2, 1991,  the 
Applicant's  Board  of  Trustees  approved 
separate  Agreements  and  Plans  of 
Reorganization  (the  "Agreements") 
between  the  Applicant,  on  behalf  of 
Pathfinder  Government,  and  AMEV  U.S. 
Government  Securities  Fund,  Inc.  (File 
No.  811-2341)  ("AMEV  Government") 
and  between  the  Applicant,  on  behalf  of 
Pathfinder  New  York,  and  AMEV  Tax- 
Free  Fund  Inc.  (File  No.  811-5355)  on 
behalf  of  its  New  York  Portfolio  series 
("AMEV  New-York").  The  Agreements 
provided  for  (a)  the  acquisition  by 
AMEV  Government  and  AMEV  New 
York  of  all  or  substantially  all  the  assets 
and  the  assumption  of  all  identified  and 
stated  liabilities  of  Pathfinder 
Government  and  Pathfinder  New  York, 
respectively,  (b)  the  liquidation  of 
Pathfinder  Government  and  Pathfinder 
New  York  and  the  pro  rata  distribution 
by  Pathfinder  Government  and 
Pathfinder  New  York  to  their  respective 
shareholders  of  their  respective  holdings 
of  shares  of  AMEV  Government  and 
AMEV  New  York,  and  (c)  the 
termination  of  the  Applicant's 
registration  as  an  investment  company 
under  the  Act  (collectively,  the 
"Reorganization"). 

3.  At  a  meeting  on  May  29, 1991,  the 
shareholders  of  Pathfinder  Government 
and  Pathfinder  New  York  approved  their 
respective  Agreements  by  the  vote  of  a 
majority  of  the  outstanding  voting 
securities  of  the  respective  series,  as 
defined  in  section  2(a)(42)  of  the  Act.  On 
March  25, 1991,  in  connection  with  the 
shareholder  meeting.  Pathfinder 
Government  and  Pathfinder  New  York 
each  filed  a  Registration  Statement  on 
Form  N-14  with  the  SEC.  which  included 
a  Notice  of  Special  Meeting  of 


Shareholders  and  a  Prospectus  and 
Proxy  Statement,  dated  May  2, 1991  (the 
"Proxy  Statement"),  related  to  the 
Agreement.  The  definitive  Proxy 
Statements  of  Pathfinder  Government 
and  Pathfinder  New  York  were  filed 
with  the  SEC  on  May  13, 1991,  and 
mailed  to  shareholders  of  the  respective 
series  on  or  about  May  10, 1991. 

4.  Pursuant  to  the  Agreement,  on  June 
3, 1991  (the  "Closing  Date").  Pathfinder 
Government  and  Pathfinder  New  York 
each  transferred  all  or  substantially  all 
of  its  assets  to  AMEV  Government  and 
AMEV  New  York  in  exchange  for  shares 
of  AMEV  Government  and  AMEV  New 
York,  respectively.  As  a  newly  formed 
investment  company  series,  AMEV  New 
York  did  not  have  any  assets  and  did 
not  issue  any  shares  of  its  common 
stock  prior  to  the  acquisition  of 
Pathfinder  New  York's  assets. 
Pathfinder  New  York  therefore  received 
on  the  Closing  Date  the  number  of 
AMEV  New  York  shares  equal  to  the 
number  of  Pathfinder  New  York  shares 
owned  by  Pathfinder  New  York 
shareholders  as  of  the  close  of  business 
on  May  31, 1991  (the  "Effective  Time"). 
As  of  the  Effective  Time,  Pathfinder 
Government  had  5,179,817.6500  shares  of 
common  stock  outstanding  with  a  net 
asset  value  of  $9.75  per  share  and 
Pathfinder  New  York  had  1,612,969.7570 
shares  of  common  stock  outstanding 
with  a  net  asset  value  of  $10.64  per 
share.  On  the  Closing  Date,  in  exchange 
for  its  assets.  Pathfinder  Government 
received  5,197,551.3367  shares  of  AMEV 
Government  with  a  net  asset  value  of 
$9.72  per  share  and  Pathfinder  New 
York  received  1.612.969.7570  shares  of 
AMEV  New  York.  On  the  Closing  Date, 
the  shares  of  AMEV  Government  and 
AMEV  New  York  received  by  Pathfinder 
Government  and  Pathfinder  New  York 
were  distributed  pro  rata  to 
shareholders  of  Pathfinder  Government 
and  Pathfinder  New  York,  respectively, 
in  complete  liquidation  of  Pathfinder 
Government  and  Pathfinder  New  York. 

5.  Fees  and  expenses  of 
approximately  $187,000  were  incurred  in 
connection  with  the  Reorganization. 
Approximately  $161,000  of  such  fees  and 
expenses  were  paid  by  AMEV  Advisers, 
Inc.,  the  investment  adviser  and 
manager  of  AMEV  Government  and 
AMEV  New  York  and  approximately 
$26,000  of  such  fees  and  expenses  were 
paid  by  Empire  of  America  Advisory 
Services,  Inc.,  the  investment  adviser  of 
Pathfinder  Government  and  Pathfinder 
New  York. 

6.  At  the  time  of  filing  of  the 
application,  the  Applicant  had  no 
shareholders,  assets  or  liabilities.  The 


Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  The 
Applicant  is  not  engaged  in.  and  it  does 
not  propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  The 
Applicant  terminated  as  a 
Massachusetts  business  trust  under 
Massachusetts  law  as  of  August  6. 1991. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-28507  Filed  11-27-91;  8:45  am) 
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[Release  No.  35-25413] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  22. 1991. 

Notice  is  hereby  given  that  the 
following  filings(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declare tion(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicalion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  16. 1991,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicantfs)  and/or 
declarant{s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Americas  Propane.  Inc.    (31-863) 

AmeriGas  Propane.  Inc.  ("AmeriGas 
Propane"),  P.O.  Box  858,  Valley  forge, 
Pennsylvania  19482,  has  filed  an 
application  under  section  2(a)(4)  of  the 
Act  for  an  order  declaring  it  not  to  be  a 
gas  utility  company. 
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Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  The 
Applicant  is  not  engaged  in,  and  it  does 
not  propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  The 
Applicant  terminated  as  a 
Massachusetts  business  trust  under 
Massachusetts  law  as  of  August  6, 1991. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-28507  Filed  11-27-91;  8:45  am) 
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[Release  No.  35-25413] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  22. 1991. 

Notice  is  hereby  given  that  the 
following  filings(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  referred  to  the  application(s) 
and/or  declaration{s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  16. 1991.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

AmeriGas  Propane.  Inc.    (31-863) 

AmeriGas  Propane.  Inc.  ("AmeriGas 
Propane"),  P.O.  Box  858,  Valley  forge, 
Pennsylvania  19482,  has  filed  an 
application  under  section  2(a)(4)  of  the 
Act  for  an  order  declaring  it  not  to  be  a 
gas  utility  company. 
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Section  2(a)(4)  defines  a  gas  utility 
company  as  "any  company  which  owns 
or  operates  facilities  used  for  the 
distribution  at  retail  (other  than 
distribution  only  in  enclosed  portable 
containers  .  .  .)  of  natural  or 
manufactured  gas  for  heat,  light,  or 
power."  That  section  also  provides  that 
the  Commission  may  declare  a  company 
not  to  be  a  gas  utility  company  if  it 
"finds  that  (A)  such  company  is 
primarily  engaged  in  one  or  more 
businesses  other  than  the  business  of  a 
gas  utility  company,  and  (B)  by  reason 
of  the  small  amount  of  natural  or 
manufactured  gas  distributed  at  retail 
by  such  company  it  is  not  necessary  in 
the  public  interest  or  for  the  protection 
of  investors  or  consumers  that  such 
company  be  considered  a  gas  utility 
company  for  the  purposes  of  (the 
Act)  .  .  ." 

On  December  23, 1987,  the 
Commission  issued  an  order  ("1987 
Order")  (HCAR  No.  24537)  declaring 
that  AmeriGas  Propane  was  not  a  gas 
utility  company  within  the  meaning  of 
section  2(a)(4)  of  the  Act.  At  the  time  the 
1987  Order  was  issued.  AmeriGas 
Propane  was  known  as  AP  Propane.  Inc. 
("AP  ")  and  was  a  joint  venture 
corporation  owned  by  AmeriGas.  Inc. 
and  The  Prudential  Insurance  Company 
of  America  ("Prudenfial").  AmeriGas. 
Inc.  also  held  propane  operaUons  in 
AmeriGas  Propane,  a  small  wholly- 
owned  subsidiary.  On  November  15. 
1990.  AmeriGas.  Inc.  purchased  the 
remaining  shares  of  AP  Propane  from 
Prudential,  merged  AmeriGas  Propane 
into  AP  Propane,  and  changed  the  name 
of  the  surviving  corporation  to 
AmeriGas  Propane.  AmeriGas  Propane 
now  requests  an  order  under  section 
2(a)(4)  relating  to  the  surviving 
corporation. 

Since  the  1987  Order.  AmeriGas  has 
also  acquired  a  number  of  propane 
marketers.  At  the  time  of  the  1987  Order, 
AmeriGas  Propane  was  a  national 
marketer  of  propane  to  residential, 
commercial,  industrial  and  agricultural 
users,  serving  approximately  409,000 
customers  from  261  retail  outlets. 
AmeriGas  Propane  sold  368  million 
gallons  of  propane  during  1986.  During 
1990,  it  served  432.000  customers  from 
307  retail  outlets  and  sold  approximately 
441  million  gallons  of  propane. 

AmeriGas  Propane  delivers  propane 
to  most  of  its  customers  by  local 
delivery  truck  or  cylinders.  In  the  case 
of  cylinder  service,  typically  the 
company  fills  a  100-pound  cylinder, 
which  is  either  owned  by  or  leased  to  a 
customer.  Under  the  bulk  delivery 
method,  a  bobtail  truck  with  a  2.200 
gallon  capacity  typically  delivers 


propane  to  a  500  gallon  portable  tank 
located  on  the  customer's  premises, 
which  usually  serves  only  that  customer. 
A  small  portion  of  AmeriGas  Propane's 
business  involves  supplying  propane  to 
central  storage  tanks  serving  multiple 
customers  through  underground 
pipelines.  The  quantity  of  propane 
delivered  to  each  customer  is  generally 
tracked  through  the  use  of  meters. 

To  qualify  for  an  exemption  under 
section  2(a)(4),  the  Commission  looks  to 
metered  gas  sales  to  determine  whether 
the  amount  of  gas  distributed  at  retail  is 
significant.  When  the  1987  Order  was 
issued.  AmeriGas  Propane  sold  368 
million  gallons  of  propane  and  had 
revenues  of  approximately  $323  million, 
of  which  less  than  2.12%  constituted 
metered  sales  and  sales  to  multiple 
customer  facilities.  In  1988  and  1989. 
metered  sales  were  3.06%  and  3.32%  of 
gallons  sold  and  4.5%  and  4.74%  of 
revenues,  respectively.  It  is  stated  that 
the  percentage  of  metered  sales  while 
rising  somewhat  over  the  years  as  a 
result  of  acquisitions,  continues  to  be  an 
insignificant  part  of  AmeriGas  Propane's 
overall  business.  In  1990.  AmeriGas 
Propane  sold  441  million  gallons  of 
propane  and  had  revenues  of  $365 
million,  with  metered  sales  representing 
3.01%  of  the  gallons  sold  and  4.53%  of 
the  revenues. 

Central  and  South  West  Corporation 
(70-7479) 

Central  and  South  West  Corporation 
("CSW").  1616  Woodall  Rodgers 
Freeway.  P.O.  Box  660164.  Dallas.  Texas 
75266.  a  registered  holding  company,  has 
filed  a  post-effective  amendment  to  its 
declaration  under  section  12(c)  of  the 
Act  and  Rule  42  thereunder. 

By  order  of  the  Commission  dated 
December  29, 1989  (HCAR  No.  25016) 
( "1989  Order  ").  CSW  was  authorized  to 
purchase  and  retire,  in  open  market  and 
negotiated  transactions  through 
December  31, 1991.  up  to  10%  (or 
9,481,220  shares)  of  its  common  stock 
issued  and  outstanding  as  of  September 
30, 1987.  Through  October  31, 1991,  CSW 
has  repurchased  767,569  shares  of  its 
common  stock  at  an  average  price  per 
share  of  $31.67  pursuant  to  the  1989 
Order. 

CSW  now  requests  authorizations  to 
continue  the  repurchase  program 
through  December  31, 1993  with  respect 
to  the  remaining  8,713.651  shares.  At 
September  30, 1991,  CSW  had  94,133.936 
shares  of  its  common  stock  issued  and 
outstanding.  Assuming  CSW's 
acquisition  of  the  entire  8,713,651  shares 
of  common  stock  at  $49.75  per  share, 
CSW's  consolidated  common  equity  to 
total  capitalization  ratio  as  of 


September  30, 1991  would  have  been 
reduced  from  46.6%  to  42.5%. 

Northeast  Utilities,  et  al.    (70-7545) 

Northeast  Utilities  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01089.  a  registered 
holding  company,  and  Charter  Oak 
Energy,  Inc.,  ("COE").  Selden  Street. 
Beriin,  Connecticut  06037,  a  non-utility 
subsidiary  company  of  NU,  have  filed  a 
post-effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7, 9(a),  10. 12(b)  and  13(b)  of  the 
Act  and  rules  45.  50.(a)(5).  87.  90,  and  91 
thereunder. 

By  order  dated  May  17, 1989  (HCAR 
No.  24893)  ("1989  Order"),  NU  and  COE 
were  authorized,  among  other  things,  to 
undertake  certain  preliminary 
development  and  investment  activities 
with  respect  to  qualifying  cogeneration 
facilities  and  qualifying  small  power 
production  facilities.  Pursuant  to  the 
1989  Order.  COE  has  actively  engaged 
in:  (1)  Site  evaluation:  (2)  selection  and 
negotiation  of  purchase  options:  (3) 
preliminary  environmental  assessments: 
(4)  power  contract  negotiations:  and  (5) 
development  and  submission  of  project 
bids  in  response  to  utility  requests  for 
proposals  for  supply-side  options. 

NU  and  COE  now  propose  to  expand 
the  authorization  which  they  received  in 
the  1989  Order  ^d  conduct  preliminary 
studies  of,  to  investigate,  research, 
develop,  and  to  agree  to  construct,  such 
construction  subject  to  further 
Commission  authorization,  independent 
power  facilities  ("IPP").  either  alone  or 
in  conjunction  with  other  companies. 
COE  will  not.  without  further 
Commission  authorization:  (1)  Acquire 
any  interest  in  an  IPP:  or  (2)  invest  in 
any  entity  formed  to  develop  or  own  an 
IPP. 

American  Electric  Power  Company.  Inc.. 
etal.    (70-7891) 

American  Electric  Power  Company. 
Inc.  ("American").  1  Riverside  Plaza. 
Columbus.  Ohio  43215.  a  registered 
holding  company,  and  Appalachian 
Power  Company  ("Appalachian").  40 
Franklin  Road.  Roanoke,  Virginia  24022. 
Columbus  Southern  Power  Company 
("CSPCo").  215  North  Front  Street. 
Columbus.  Ohio  43215.  Indiana 
Michigan  Power  Company  ("I&M").  One 
Summit  Square,  Fort  Wayne,  Indiana 
46801,  Kentucky  Power  Company 
("Kentucky  Power  "),  1701  Central 
Avenue,  Ashland.  Kentucky  41101. 
Kingsport  Power  Company 
("Kingsport").  422  Broad  Street. 
Kingsport,  Kentucky  37660,  Ohio  Power 
Company  ("Ohio  Power"),  301 
Cleveland  Avenue.  S.W..  Canton.  Ohio 
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44702,  Wheeling  Power  Company 
("Wheeling").  51  Sixteenth  Street, 
Wheeiing.  West  Virginia  26003,  each  an 
electric  public-utility  subsidiary 
company  of  American,  and  American 
Electric  Power  Service  Corporation 
("Service"),  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  American's 
service  subsidiary,  (each  subsidiary 
company  being  a  "Subsidiary")  have 
nied  an  application-declaration  under 
sections  6(a),  7. 12(b)  and  12(c)  under  the 
Act  and  rules  42,  45  and  50(a)(5) 
thereunder. 

Service,  Appalachian,  CSPCo,  I&M. 
Kentucky  Power,  Kingsport.  Ohio  Power, 
and  Wheeling  propose  to  issue  and  sell, 
from  time  to  lime  through  December  31, 
1992.  $5  million.  S300  million.  Si 00 
million.  $125  million,  $50  million.  $5 
million.  $200  million  and  $5  million, 
respectively,  principal  amount  of 
unsecured  promissory  notes  ("Notes"). 
The  Notes  will  have  a  maturity  of  not 
less  than  nine  months  nor  more  than  ten 
years.  Each  Subsidiary  proposes  that  the 
Notes  will  be  issued  and  sold  to  one  or 
more  commercial  banks,  financial 
institutions  or  other  institutional 
investors  ("Lender")  pursuant  to  a  term 
loan  agreement  ("Agreement"). 

The  proposed  Agreement  would 
provide  that  the  Notes  bear  interest  at  a 
fixed  rate,  fluctuating  rate,  or  some 
combination  therof.  Any  fixed  rate  of 
interest  of  the  Notes  will  not  be  greater 
than  250  basis  points  above  the  yield  at 
the  time  of  issuance  of  the  Notes  to 
maturity  of  United  Stales  Treasury 
obligations  that  mature  on  or  about  the 
date  of  maturity  of  the  Notes.  Any 
fluctuating  rate  will  not  be  greater  than 
200  basis  points  above  the  rate  of 
interest  announced  publicly  by  a  major 
bank  from  time  to  time  as  its  base  or 
prime  rate.  No  compensating  balances 
shall  be  maintained  with,  or  fees  in  the 
form  of  substitute  interest  paid  to,  a 
Lender  under  the  Agreement.  However, 
in  the  event  a  Lender  arranges  for  a 
borrowing  from  a  third  party,  such 
Lender  may  charge  each  Subsidiary  a 
placemer.l  fee,  not  to  exceed  Vs^  of  the 
principal  amount  of  such  borrowing. 

In  the  event  a  placement  fee  is  paid  in 
connection  with  the  issuance  and  sale  of 
the  Notes,  each  subsidiary  requests  that 
it  be  excepted  from  the  competitive 
bidding  requirements  of  rule  50  pursuant 
to  subsection  (a)(5)  thereunder. 

In  order  to  induce  a  Lender  lu  enter 
into  the  Agreement  with  Service  and  to 
make  loans  thereunder  to  Service, 
Anwrican  proposes  to  unconditionally    . 
agree  that  if  service  should  fail  to  make 
any  payment  under  the  Note  or 
Agreement  when  due,  American  shall 
pay  to  such  Lender  the  amount  due.  and 
unpaid  by  Service. 


Proceeds  from  the  sale  of  the  Notes 
will  be  used  to  pay  at  maturity  and  to 
refund  long-term  debt  to  repay  short- 
term  debt  and  short-term  debt  incurred 
in  refunding  such  long-term  debt  at  or 
prior  to  maturity,  or  for  other  corporate 
purposes  permitted  by  law. 

Ocean  State  Power,  et  ai.  (70-7883) 

Ocean  State  Power  ("OSP")  and 
Ocean  State  Power  II  ("OSP  11") 
("Applicants"),  both  located  at  One 
Bowdoin  Square,  Boston.  Massachusetts 
02114,  electric  utility  subsidiaries  of  both 
Eastern  Utilities  Associates  ("EUA ') 
and  New  England  Electric  System 
("NEES").  registered  holding  companies, 
have  filed  an  application-declaration 
under  sections  6{a),  7,  9(a).  10, 12(b)  and 
12(d)  under  the  Act  and  rules  43,  45  and 
50(a)(5)  thereunder. 

OSP  and  OSP  II  are  each  Rhode 
Island  general  partnerships.*  OSP  is  the 
owner  of  the  first  250  MW  unit  ("Unit 
1")  of  a  two  unit,  500  MW  combined 
cycle  electric  generating  facility 
("Pro)ect")  located  at  Burrillville,  Rhode 
Island.  OSP  II  is  the  owner  of  the  second 
250  MW  unit  ("Unit  2").  Unit  1  began 
commercial  operation  in  December  1990, 
and  Unit  2  began  commercial  operation 
in  October  1991.  OSP  and  OSP  II  have 
each  entered  into  unit  power  agreements 
(collectively,  the  "Power  Sale 
Agreements,"  and  the  purchasers 
thereunder,  the  "Power  Purchasers"), 
under  which  OSP  and  OSP  II  have 
agreed  to  sell  the  capacity  and 
corresponding  energy  of  Unit  1  and  Unit 
2,  respectively,  to  Boston  Edison 
Company  (23.5%  of  each  Unit);  New 
England  Power  Company  a  subsidiary  of 
NEES  (4a5%  of  each  Unit);  Montaup 
Electric  Company,  a  subsidiary  of  EUA 
(22%  of  each  Unit);  and  Newport  Electric 
Corporation,  a  subsidiary  of  EUA  (6%  of 
each  Unit). 

By  prior  order,  dated  December  23, 
1988  (HCAR  No.  24790)  (December  1988 
Order"),  the  commission  approved  the 
constructicHi  and  term  financing  by  OSP 
for  Unit  1  and  certain  related 
transactions,  including  the  conveyance 


■  Th*  iBveitors  in  lx>th  partnerships,  and  their 
reipectiva  ownenliip  and  velins  inlenals.  are 
identicaL  altbonsh  one  of  Uie  investor*.  |.  Makowski 
Company.  Inc.  ("JMC")  formed  distinct  special 
purpose  subsidianes  to  hold  its  interests  in  OSP  and 
OSP  U.  The  partnen  in  OSP  arc  Ocean  State  Power 
Company  and  JMAl  Pov»er  Corporation,  both 
subsidiaries  of  JMC  TCPL  Power  Ltd.  ("TCPL 
Power"),  a  subsidiary  of  TransCanada  Pipel.ines 
Umited,  NarrafMMett  Energy  Resources  Company 
("IteMarce*").  a  subsidiary  of  NEKS,  and  EUA 
OcMn  S»l«  CorporaUon  TEUA-OS ').  a  subsidiary 
of  EUA.  The  partners  in  OSP  II  are  |MC  Ocean 
State  Corporation  and  Makowski  Potver.  Inc.  both 
Mb«idiari«*  of  ]MC.  and  TCPL  Power.  Resoarces 
and  FU  A-08.  (The  partnen  in  OSP  and  (JSP  IL  and 
in  the  surviving  partnership,  are  referred  to 
collectively  herein  as  the  "Partners"). 


of  the  interconnection  facilities 
constructed  by  OSP  to  Blackstone 
Valley  Electric  Company  on  the 
commencement  date  for  commercial 
operations  ("Commercial  Date")  of  OSP 
pursuant  to  an  interconnection 
Agreement").  By  subsequent  order  dated 
September  28. 1989  (HCAR  No.  24860) 
("September  1988  Order"),  the 
Commission  approved  the  construction 
and  term  financing  by  OSP  II  for  Unit  2 
and  certain  related  transactions, 
including  the  amendment  of  the 
Interconnection  Agreement  in  order  to 
add  OSP  II  as  a  party  to  that  agreement 
for  certain  purposes. 

OSP  and  OSP  11  now  propose  to 
convert  the  term  financing  to  permanent 
financing  for  both  units.  The  conversion, 
as  proposed,  will  be  accomplished  by 
the  Applicants  either  separately  or  as  a 
merged  entity,  and  possibly  through  a 
newly  created  financing  subsidiary, 
Ocean  State  Power  Finance  Company 
("OSPFC"  and  "Applicant",  where 
appropriate).  Depending  on  which 
approadi  is  taken,  the  Applicants 
propose,  as  more  fully  discussed  below, 
all  or  some  of  the  following  transactions; 
(1)  Entering  into  financing  arrangements 
to  incur  debt  in  an  aggregate  principal 
amount  of  not  exceeding  $255  million 
("Financing")  to  include:  (a)  borrowings 
in  aggregate  principal  amounts  of  up  to 
$225  million  evidenced  by  senior  notes 
("Senior  Notes")  with  maturities  not  in 
excess  of  twenty  years;  and  (b) 
borrowings  in  aggregate  principal 
amounts  outstanding  at  any  one  time  of 
up  to  $30  million  evidenced  by  short- 
term  notes  ("Short-Term  Notes")  with 
maturities  not  in  excess  of  twelve 
months,  under  one  or  more  lines  of 
credit  with  lending  institutions;  (2) 
merging  OSP  and  OSP  U  into  a  single 
surviving  partnership  in  a  non-cash 
transaction,  in  the  event  that  OSP  and    • 
OSP  n  deem  such  a  merger  to  be 
consistent  with  the  requirements  of  the 
proposed  Financing;  (3)  organizing 
OSPFC  and  acquiring  all  of  its 
authorized  common  stock  to  have  it  act 
as  the  issuer  of  the  debt  on  behalf  of  the 
OSP  and  OSP  11  or  the  surviving 
partnership;  and  (4)  providing  security 
for  the  performance  of  all  debt 
obligations. 

The  Applicants  propose  to  use  the 
proceeds  from  the  Senior  Notes  to  retire 
all  of  their  current  term  debt  originally 
incurred  in  their  respective  construction 
financings,  as  authorized  in  the 
December  1988  Order  and  the 
September  1989  Order.  The  Applicants 
propose  to  use  the  proceeds  from  the 
Short-Term  Notes  to  fund  working 
capital  and  other  short-lerm  financing 
needs. 


ber  29.  1991  /  Notices 


of  the  interconnection  facilities 
constructed  by  OSP  to  BUckstone 
Valley  Electric  Company  on  the 
commencement  date  for  commercial 
operations  ("Commercial  Date"J  of  OSP 
pursuant  to  an  interconnection 
Agreement").  By  subsequent  order  dated 
September  2a  1989  {HCAR  No.  24960) 
('•September  1989  Order"),  the 
Commission  approved  the  construction 
and  term  financing  by  OSP  II  for  Unit  2 
and  certain  related  transactions, 
including  the  amendment  of  the 
Interconnection  Agreement  in  order  to 
add  OSP  II  as  a  party  to  that  agreement 
for  certain  purposes. 

OSP  and  OSP  11  now  propose  to 
convert  the  term  financing  to  permanent 
financing  for  both  units.  The  conversion, 
as  proposed,  will  be  accomplished  by 
the  Apphcants  either  separately  or  as  a 
merged  entity,  and  possibly  through  a 
newly  created  financing  subsidiary, 
Ocean  State  Power  Finance  Company 
("OSPFC"  and  "Applicant",  where 
appropriate).  Depending  on  which 
approadi  is  taken,  the  Applicants 
propose,  as  more  fully  discussed  below, 
all  or  some  of  the  following  transactions: 
(1)  Entering  into  financing  arrangements 
to  incur  debt  in  an  aggregate  principal 
amount  of  not  exceeding  $255  million 
("Financing")  to  include:  (a)  borrowings 
in  aggregate  principal  amounts  of  up  to 
$225  million  evidenced  by  senior  notes 
("Senior  Notes")  with  maturities  not  in 
excess  of  twenty  years;  and  (b) 
borrowings  in  aggregate  principal 
amounts  outstanding  at  any  one  time  of 
up  to  $30  million  evidenced  by  short- 
term  notes  ("Short-Term  Notes")  with 
maturities  not  in  excess  of  twelve 
months,  under  one  or  more  lines  of 
credit  with  lending  institutions;  (2) 
merging  OSP  and  OSP  U  into  a  single 
surviving  partnership  in  a  non-cash 
transaction,  in  the  event  that  OSP  and 
OSP  II  deem  such  a  merger  to  be 
consistent  with  the  requirements  of  the 
proposed  Financing;  (3)  organizing 
OSPFC  and  acquiring  all  of  its 
authorized  common  stock  to  have  it  act 
as  the  issuer  of  the  debt  on  behalf  of  the 
OSP  and  OSP  II  or  the  surviving 
partnership;  and  (4)  providing  security 
for  the  performance  of  all  debt 
obligations. 

The  Apphcants  propose  to  use  the 
proceeds  from  the  Senior  Notes  to  retire 
all  of  their  current  term  debt  originally 
incurred  in  their  respective  construction 
firancings,  as  authorized  in  the 
December  1988  Order  and  the 
September  1989  Order.  The  Applicants 
propose  to  use  the  proceeds  from  the 
Short-Term  Note*  to  fund  working 
capital  and  other  short-term  financing 
needs. 
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If  consistent  with  the  timing  and 
substantive  requirements  of  the 
proposed  Financing.  OSP  and  OSP  II 
may  deem  it  advisable  to  merge  the  two 
partnerships  in  a  non-cash  transaction, 
with  each  Partner  retaining  its 
partnership  interest  in  the  surviving 
partnership.  It  is  anticipated  that  in  the 
event  the  partnerships  merge.  OSP 
would  be  the  surviving  partnership.  In 
the  event  that  OSP  and  OSP  II  are 
merged,  the  surviving  partnership  may 
be  the  issuer  of  the  proposed  Senior 
Notes  and  the  Short-Term  Notes  or. 
alternatively,  it  may  acquire  100%  of  the 
issued  capital  stock  of  OSPFC.  which 
would  act  as  the  issuer  of  the  Senior 
Notes  and  the  Short-Term  Notes. 

In  the  event  that  OSP  and  OSP  II 
deem  it  advisable  in  consummating  the 
proposed  Financing.  OSP  and  OSP  II 
propose,  jointly  or  as  a  merged  entity,  to 
organize  OSPFC  for  the  sole  purpose  of 
issuing  the  Senior  Notes  and  the  Short- 
Term  Notes  and  lending  the  proceeds  to 
OSP  and  OSP  II.  or  to  the  surviving 
partnership  in  the  even  OSP  and  OSP  II 
are  merged.  The  Applicants  propose  that 
OSPFC  would  be  organized  under  the 
laws  of  the  State  of  Delaware  and  that  it 
would  have  an  authorized  capital  stock 
of  1.000  shares  of  common  stock,  par 
value  $1.00  per  share.  OSP  and  OSP  II 
would  each  acquire,  from  time-to-time, 
an  equal  number  of  shares  of  common 
stock  of  OSPFC  at  a  price  of  $1.00  per 
share  for  an  aggregate  purchase  price  of 
not  to  exceed  $1,000.  It  is  anticipated 
that  implementing  the  Financing  through 
OSPFC  would  eliminate  the  need  for 
duplicate  borrowing  arrangements  for 
OSP  and  OSP  II  and.  should  OSP  and 
OSP  II  be  merged,  may  facilitate  the 
Financing  by  creating  a  corporation  to 
act  as  the  issuer  of  the  debt. 

The  Applicants  propose  to  issue  one 
or  more  series  of  Senior  Notes  in  an 
aggregate  principal  amount  currently 
anticipated  to  be  approximately  $225 
million,  but  which,  when  combined  with 
the  aggregate  principal  amount  of  Short- 
Term  Notes  to  be  issued,  will  not  exceed 
$255  million.  The  Senior  Notes  will  be 
issued  by  the  applicants  on  or  before 
December  31, 1992  pursuant  to  either  a 
public  offering  or  a  private  placement 
with  one  or  more  institutional  investors 
under  the  terms  of  one  or  more 
agreements  (collectively,  the  "Financing 
Agreement").  Each  series  of  Senior 
Notes  will  have  a  maturity  of  up  to 
twenty  years  and  will  bear  interest  at  a 
fixed  rate  not  to  exteed  the  then  current 
market  rates  for  public  securities  or 
private  debt  with  similar  maturities  and 
sold  by  comparable  issuers.  The  Senior 
Notes  may  be  redeemable  at  any  time  at 
the  option  of  the  Applicants,  in  whole  or 


in  part  upon  reasonable  notice,  at  the 
then  outstanding  principal  amount  plus 
accrued  interest  and  a  redemption 
premium,  and  may  include  a  yield  to 
maturity  premium.  One  or  more 
particular  series  may  not  be  redeemable 
at  the  Applicants'  option  for  a  period 
equal  to  or  less  than  the  maturity  of  that 
series. 

In  the  event  OSPFC  is  organized, 
OSPFC  and  the  other  Applicants 
proposed  to  enter  into  an  agreement 
pursuant  to  which  OSPFC  will  lend 
funds  borrowed  under  the  Financing 
Agreement  to  OSP  and  OSP  II,  or  the 
surviving  partnership,  on  the  same  terms 
and  conditions  as  OSPFC  borrowed 
these  funds  from  the  lenders  ("Master 
Agreement").  The  Master  Agreement 
will  provide  that  OSP  and  OSP  U  may 
borrow  a  principal  amount  of  Senior 
Notes  up  to  their  respective  then 
outstanding  amounts  of  the  current  bank 
term  financings  plus  their  respective  pro 
rata  shares  of  related  transaction  costs. 
All  borrowings  under  the  Master 
Agreement  with  respect  to  the  Senior 
Notes  will  be  evidenced  by  notes  and 
the  aggregate  amount  of  all  such 
borrowings  by  OSP  and  OSP  II  shall  not 
exceed  the  principal  amount  of  the 
Senior  Notes.  In  addition,  OSP  and  OSP 
II,  or  the  surviving  partnership,  propose 
to  guarantee  jointly  and  severally  to  the 
lenders  all  of  OSPFC's  debt  service 
obligations,  which  includes  its  principal, 
interest  premium,  and  other  costs 
related  to  these  borrowings. 

Security  for  the  performance  of  the 
obligations  of  the  Applicants  under  the 
Financing  Agreement  is  expected  to  be 
provided  by  the  grant  to  the  lenders  of  a 
security  interest  in  all  of  the  Applicants 
rights  under  the  Power  Sales 
Agreements,  including  without 
limitation,  rights  to  receive  payments 
from  the  Power  Purchasers.  In  addition, 
the  Applicants  may  grant  to  the  lenders 
liens  on  and  security  interests  in  the 
OSP  and  OSP  11  plants,  as  well  as  OSFs 
and  OSP  Us  respective  contractual 
rights  under  the  documents  relating  to 
their  respective  projects. 

The  Applicants  proposed  to  use  the 
proceeds  from  the  issuance  of  the  Senior 
Notes  to  prepay  in  full  the  current  bank 
financing  of  OSP  and  OSP  II  and  to  pay 
costs  and  expenses  incurred  by  the 
Applicants  in  connection  with  the 
proposed  transaction.  OSP's  and  OSP 
II's  bank  term  loans  as  of  their 
respective  Commercial  Dates  totaled 
approximately  $119.5  million  and  $98.75 
million,  respectively.  Partners'  equity  as 
of  such  dates  totaled  approximately 
$119.5  million  and  $98.75  million. 
respectively,  or  approximately  50%  of 
total  capitalization.  The  debt  to  be 


prepaid  pursuant  to  the  proposed 
Fmancing  will  be  the  amount  actually 
outstanding  under  the  bank  term  loans 
as  of  the  date  closing  of  the  proposed 
Financing. 

In  order  to  meet  working  capital  and 
other  short-term  borrowing  needs 
arising  in  connection  with  operation  and 
maintenance  of  the  Project,  the 
Applicants  propose  to  enter  into  one  or 
more  agreements  (collectively,  the 
"Short-Term  Credit  Agreement") 
pursuant  to  which  the  Applicants  will 
establish  one  or  more  revolving  lines  of 
credit  with  one  or  more  lending 
institutions.  The  borrowings  will  be 
evidenced  by  notes  which  may  bear 
interest  either  at  the  commercial  bank 
prime  rate  as  adjusted  from  time-to- 
time,  or  at  available  certificate  of 
deposit.  LIBOR  or  other  money  market 
rates  ("Short-Term  Notes").  In  either 
case,  interest  rates  on  the  Short-Term 
Notes  may  be  increased  by  a  market 
competitive  spread.  The  Short-Term 
Notes  will  have  maximum  maturities  of 
twelve  months  and  may  be  subject  to 
prepayment  at  any  time  without 
premium.  The  Short-Term  Notes  may  be 
unsecured  or  may  be  secured  por/po.fsu 
with  the  Senior  Notes. 

OSI7C  may  act  as  the  issuer  of  the 
Short-Term  Notes  on  behalf  of  OSP  and 
OSP  II.  in  which  case  OSP,  OSP  II  and 
OSPFC  may  set  forth  in  the  Master 
Agreement  or  in  a  separate  short-term 
note  master  agreement  provisions 
pursuant  to  which  OSPFC  will  lend  the 
proceeds  of  the  Short-Term  Notes  to 
OSP  and  OSP  II,  on  the  same  terms  and 
conditions  as  OSPFC  borrowed  these 
amounts.  Any  such  agreement  may 
provide  for  OSP  and  OSP  II  to  borrow 
any  portion  of  the  proceeds  of  the  Short- 
Term  Notes  based  on  their  respective 
working  capital  and  other  short-term 
financing  needs.  All  borrowings  under 
any  such  agreement  will  be  evidenced 
by  notes.  In  addition.  OSP  and  OSP  II.  or 
the  surviving  partnership,  propose  to 
guarantee  jointly  and  severally  all  of 
OSPFC's  debt  service  obligations  with 
respect  to  the  Short-Term  Notes,  which 
includes  OSPFC's  principal,  interest 
premium,  and  other  costs  related  to  the 
Short-Term  Notes. 

The  Applicants  request:  (1)  An 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  for  the  issuance  and 
sale  of  the  Senior  Notes  and  the  Short- 
Term  Notes;  and  (2)  authorization  to 
begin  negotiations  with  respect  to  the 
Senior  Notes  and  the  Short-Term  Notes. 
Applicants  may  begin  negotiating  with 
investment  banking  firms  regarding  the 
terms  and  conditions  of  the  Senior  Notes 
and  the  Short-Term  Notes. 
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National  Fuel  Gas  Compaay,  et  aL  (?•- 
7894) 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company.  30  Rockefeller  Plaza,  Suite 
4545.  New  Yorfc.  New  York  10112.  and 
its  wholly  owned  subsidiary  companies. 
National  Fuel  Gas  Supply  Corporation 
("Supply").  Penn-York  Energy 
Corporation  ("Penn-York").  National 
Fuel  Gas  Distribution  Corporation 
("Distribution"),  Empire  Exploration. 
Inc.  ("Empire").  Highland  Land  & 
Minerals.  Inc.  ("Highland").  Enerop 
Corporation  ("Enerop ').  Seneca 
Resources  Corporation  ("Seneca"), 
Data-Track  Account  Services,  Inc. 
("Data-Track"),  each  located  at  10 
Lafayette  Square,  Buffalo.  New  York 
14203.  Utility  Constructors,  Inc.  ("UCT"), 
East  Erie  Extension,  Linesville, 
Pennsylvania  16424,  (collectively 
Existing  Subsidiaries"),  and  National 
Fuel  Resources,  Inc.  ("NFR"),  a  proposed 
wholly  owned  subsidiary  company, 
located  at  10  Lafayette  Square.  Buffalo, 
New  York  14203.  (Existing  Subsidiaries 
and  NFR  collectively  referred  to  as 
"Subsidiary  Companies"),  have  filed  an 
application-declaration  under  sections 
6(a).  7. 9(a),  10. 12(b)  and  12(f)  of  the  Act 
and  rules  43.  45,  50(a)(5)  thereunder. 

National  and  the  Existing  Subsidiaries 
propose  to  continue  to  participate  in, 
and  to  make  short-term  loans  of  surplus 
funds  to,  the  National  system  money 
pod  ("Money  Pool")  through  December 
31. 1993.  [By  orders  dated  December  27, 
1989  (HCAR  No.  25013)  and  March  5, 
1991  (HCAR  No.  24285),  the 
Commission,  among  other  things, 
extended  National's  and  the  Existing 
Subsidiaries'  authorixation.  through 
December  1901,  to  participate  in,  and 
make  short-term  loans  of  surplus  funds 
generated  by  National  and  Existing 
Subsidiaries  through  the  Money  Pool). 
The  Subsidiary  Companies  seek 
authorization  for  total  outstanding  short- 
term  borrowing  through  the  Money  Pool 
in  prinapal  amounts  not  to  exceed:  (1) 
$230  million  for  Distribution:  (2)  $150 
million  for  Supply:  (3)  $145  million  for 
Seneca:  (4)  $35  million  for  Empire;  (5) 
$35  million  for  Penn-York;  (6)  $15  million 
for  UCI;  (7)  $5  million  for  Highland;  (8) 
$5  million  for  Enerop;  (9)  $1  million  for 
Data-Track:  and  (10)  $20  million  for 
NFR.  (Nation  has  requested 
authorization  in  File  No.  70-7833  to 
acquire  100%  of  the  capital  stock  of  NFR. 
A  notice  of  that  proposal  was  issued  by 
the  Commission  on  April  5, 1991  (HCAR 
No.  25292).  Any  request  by  NFR  in  this 
proceeding  will  not  be  authorized  unless 
and  until  an  order  is  issued  in  File  No. 
70-7833).  National  will  not  borrow 


throo^  the  Money  Pool  or  from  any 
Subsidiary  Company. 

In  the  event  that  intra-system  sources 
of  funds  are  insufficient  to  meet  short- 
term  loan  needs  of  the  Subsidiary 
Companies,  National  proposes,  from 
time-to-time  through  December  31, 1993, 
to:  (1)  Issue  and  sell  under  and 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder,  up  to  $150 
million  aggregate  principal  amount  at 
any  one  time  outstanding  of  commercial 
paper  ("Commercial  Paper")  through 
Merrill  Lynch  Money  Markets,  Inc. 
("Dealer")  and  the  Chase  Manhattan 
Bank,  N.A.  ("Placement  Agent"):  and/or 
(2)  issue  an  aggregate  principal  amount 
of  up  to  $350  million  short-term 
unsecured  notes  ("Notes")  to  certain 
banks  under  bank  lines  of  credit  The 
aggregate  principal  amount  of  such 
Commercial  Paper  and  Notes  shall  not 
exceed  $350  million  outstanding  at  any 
one  time.  The  proceeds  of  such  external 
borrowings  by  National  shall  be  made 
available  to  its  Subsidiary  Companies 
through  the  Money  Pool.  In  addition. 
National  proposes  that  up  to  $10  million 
of  its  external  borrowing  be  made 
available  for  it  own  corporate  purposes. 

The  interest  rate  applicable  to  all 
loans  of  surplus  funds  through  the 
Money  Pool  will  be  the  lower  of;  (1)  The 
rate  for  dealer-issued  30-day  commercial 
paper  quoted  in  The  Wall  Street  Journal 
("30-day  Paper"):  or  (2)  the  prime  rate  at 
Chase  Manhattan  Bank,  N.A  ("Prime 
Rate").  In  the  event  that  both  surplus 
and  external  funds  are  concurrently 
borrowed  through  the  Money  Pool,  the 
interest  rate  payable  to  the  Subsidiary 
Company  that  contributed  surplus  funds 
to  the  Money  Pool  shall  be  either  (1) 
The  rate  for  30-day  Paper  having  the 
same  issue  date  as  of  the  date  of 
contribution  of  the  surplus  funds:  or  (2) 
the  lower  of  30-day  Paper  or  the  Prime 
Rate  if  National  does  not  issue 
Commercial  Paper  on  the  date  that 
surplus  funds  are  contributed  to  the 
Money  Pool  The  interest  rate  applicable 
to  funds  borrowed  by  National,  either 
throji^  Commercial  Paper  or  bank 
loans,  and  loaned  through  the  Money 
Pool  will  be  equal  to  National's  net  cost 
for  such  external  borrowings.  The 
interest  rate  applicable  to  all  funds 
borrowed  will  be  a  composite  rate  equal 
to  the  weighted  average  of  the  net  cost 
of  funds  borrowed  externally,  and  the 
cost  of  all  surplus  funds  contributed  by 
Subsidiary  Companies. 

The  Commercial  Paper  will  have 
varying  maturities  not  to  exceed  nine 
months,  and  will  not  be  prepayable  prior 
to  maturity.  No  commission  will  be 
payable  in  connection  with  the  issuance 


and  sale  of  the  Conunercial  Paper 
however,  the  Dealer/Placement  Agent 
will  reoffer  and  sell  the  Commercial 
Paper  at  a  discount  rate  of  one-eighth  of 
1%  per  annum  less  than  the  prevailing 
discount  rate  granted  by  the  Dealer/ 
Placement  Agent  to  National. 

National  proposes  to  establish  credit 
facilities  with  various  banks  and/or 
other  financial  institutions  and  to  issue 
and  sell  the  Notes.  The  Notes  will  be 
dated  as  of  the  date  of  issue  and  mature 
not  later  than  twelve  months  from  the 
date  thereof  and  will  be  prepayable  at 
any  time,  in  whole  or  in  part,  without 
penalty  or  premium.  The  Notes  shall 
bear  interest  at  the  prime  or  base  rate  of 
interest  in  effect  at  each  individual 
bank.  The  borrowing  arrangements  with 
these  banks  may  require  compensating 
balances,  commitment  fees  on  amounts 
borrowed,  or  no  fees  whatsoever. 
National  may  incur,  if  necessary, 
conunitment  fees  not  to  exceed  one-half 
of  1%  of  average  daily  line  of  credit  used 
and/or  compensating  balances  not  to 
exceed  20%  of  lines  of  credit 
established.  National,  at  all  times,  will 
attempt  to  negotiate  the  most  favorable 
effective  borrowing  rate  taking  into 
account  any  compensating  balances 
and/or  commitment  fees.  National  will 
issue  and  sell  Commercial  Paper  when 
its  effective  rate  is  less  than  the 
effective  interest  cost  of  the  issuance  of 
Notes  under  available  bank  lines  of 
credit  on  the  date  of  such  borrowing. 
Assuming  National  borrowed  the  full 
amount  under  each  credit  facility  with 
each  of  the  banks,  and  maintained  a 
compensating  balance  of  20%  under 
each  credit  facility,  the  effective  cost  of 
money,  based  on  a  7.5%  prime  rate, 
would  be  9J37S%. 

In  order  to  limit  its  risk  from  rising 
interest  rates,  from  time-to-time  through 
December  31, 1993,  National  proposes  to 
enter  into  an  interest  rate  and  currency 
exchange  agreement  ("Swap 
Agreement(s)")  with  one  or  more 
parties,  covering  a  total  principal 
amount  of  up  to  $175  million  for  a  term 
or  terms  ranging  between  one  month 
and  five  years.  National  requests 
authorization,  through  December  31, 
1993,  to  negotiate  Swap  Agreement  with 
one  or  more  parties.  In  no  event  will 
National  enter  into  a  Swap  Agreement 
where  the  fixed  rate  of  interest  paid  by 
National,  inclusive  of  any  intermediary 
fee,  exceed  by  more  than  1.5%  per 
annum  the  yield,  at  the  time  of  entering 
into  such  an  arrangement,  on  direct 
obligations  of  the  U.S.  Government 
having  maturities  comparable  to  the 
terms  of  such  an  agreement. 
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and  sale  of  the  Commercial  Paper 
however,  the  Dealer/Placement  Agent 
will  reoffer  and  sell  the  Commercial 
Pap>er  at  a  discount  rate  of  one-eighth  of 
1%  per  annum  less  than  the  prevailing 
discount  rate  granted  by  the  Dealer/ 
Placement  Agent  to  National. 

National  proposes  to  estabUsh  credit 
facihties  with  various  banks  and/or 
other  financial  institutions  and  to  issue 
and  sell  the  Notes.  The  Notes  will  be 
dated  as  of  the  date  of  issue  and  mature 
not  later  than  twelve  months  from  the 
date  thereof  and  will  be  prepayable  at 
any  time,  in  whole  or  in  part,  without 
penalty  or  premium.  The  Notes  shall 
bear  interest  at  the  prime  or  base  rate  of 
interest  in  effect  at  each  individual 
bank.  The  borrowing  arrangements  with 
these  banks  may  require  compensating 
balances,  commitment  fees  on  amounts 
borrowed,  or  no  fees  whatsoever. 
National  may  inciu".  if  necessary, 
commitment  fees  not  to  exceed  one-half 
of  1%  of  average  daily  line  of  credit  used 
and/or  compensating  balances  not  to 
exceed  20%  of  lines  of  credit 
estabhshed.  National,  at  all  times,  will 
attempt  to  negotiate  the  most  favorable 
effective  borrowing  rate  taking  into 
account  any  compensating  balances 
and/or  commitment  fees.  National  will 
issue  and  sell  Commercial  Paper  when 
its  effective  rate  is  less  than  the 
effective  interest  cost  of  the  issuance  of 
Notes  under  available  bank  lines  of 
credit  on  the  date  of  such  borrowing. 
Assuming  National  borrowed  the  full 
amount  under  each  credit  facility  with 
each  of  the  banks,  and  maintained  a 
compensating  balance  of  20%  under 
each  credit  facility,  the  effective  cost  of 
money,  based  on  a  7.5%  prime  rate, 
would  be  9.375%. 

In  order  to  limit  its  risk  from  rising 
interest  rates,  from  time-to-time  through 
December  31. 1993,  National  proposes  to 
enter  into  an  interest  rate  and  currency 
exchange  agreement  ("Swap 
Agreement(9)")  with  one  or  more 
parties,  covering  a  total  principal 
amount  of  up  to  $175  million  for  a  term 
or  terms  ranging  between  one  month 
and  five  years.  National  requests 
authorization,  through  December  31. 
1993,  to  negotiate  Swap  Agreement  with 
one  or  more  parties.  In  no  event  will 
National  enter  into  a  Swap  Agreement 
where  the  fixed  rate  of  interest  paid  by 
National,  inclusive  of  any  intermediary 
fee.  exceed  by  more  than  1.5%  per 
annum  the  yield,  at  the  time  of  entering 
into  such  an  arrangement,  on  direct 
obligations  of  the  U.S.  Government 
having  maturities  comparable  to  the 
terms  of  such  an  agreement. 
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Central  and  Sontfa  West  Corporation 
(70-7912) 

Central  and  South  West  Corporation 
("CSW").  1616  WoodaU  Rodgers 
Freeway.  Dallas,  Texas  75202,  a 
registered  holding  company,  and 
Transok,  Inc.  ("Transok"),  a  wholly 
owned  nonutility  subsidiary  company  of 
CSW.  have  filed  an  application- 
declaration  under  sections  6fa).  7,  9(a), 
10. 12(b)  and  12(c]  of  the  Act  and  rules 
42,  43,  45  and  50(a)(5)  thereunder. 

By  prior  Commission  order,  dated 
September  26, 1991  (HCAR  No.  25385), 
Transok  was  authorized  to  incur  short- 
term  d»'bl  ("Debt")  in  connection  with 
the  acQuisUion  of  the  natural  gas 
gathering,  ti  ^nsmission  and  marketing 
business  of  TEX/CON  Oil  and  Gas 
Company.  As  of  October  1, 1991, 
Transok  had  outstanding  Debt  in  the 
amount  of  $329,191,564. 

In  order  to  repay  a  portion  of  the  Debt 
and  to  increase  Transok's  equity  base,  it 
is  now  proposed  that  Transok  will  issue 
and  sell,  and  CSW  will  acquire,  its 
common  stock  and/or  CSW  will  make 
capital  contributions  to  Transok  in 
aggregate  principal  amounts  of  up  to 
$150  million  at  any  time  prior  to 
December  31, 1992.  CSW  proposes  to 
finance  the  equity  investments  by  using 
internally  generated  funds  and/or  the 
proceeds  from  the  sale  of  its  commercial 
paper. 

CSW  will  issue  and  sell  such 
commercial  paper  in  the  form  of 
unsecured  promissory  notes,  with 
varying  maturities  of  not  more  than  nine 
months  from  the  date  of  issue,  and 
bearing  interest  at  a  rate  not  to  exceed 
the  rate  per  annum  prevailing  at  the  time 
of  issuance  for  commercial  paper  of 
comparable  quality  and  maturity  sold  by 
issuers  to  commercial  paper  dealers.  No 
commission  or  fee  would  be  payable  in 
connection  with  the  issuance  and  sale  of 
commercial  paper.  The  purchasing 
dealer,  however,  will  reoffer  such  notes 
at  a  rate  less  than  the  rate  to  the  issuer. 

Any  CSW  commercial  paper  issued 
and  outstanding  to  support  the  equity 
investment  is  expected  to  be 
substantially  repaid  through  the  internal 
generation  of  funds  during  1992  and 
1993.  The  full  amount  of  any  equity 
investment  ultimately  made  will  be 
added  to  Transok's  common  equity. 

Mississippi  Power  &  light  Company 
(70-7914) 

Mississippi  Power  &  Light  ("MPftL"). 
P.O.  Box  1640,  Jackson.  Mississippi 
39215.  an  electric  public-utility 
subsidiary  carapany  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a),  8,  9(a). 


10. 12(c),  and  12(e)  of  the  Act  and  rules 
42,  50,  50(a)(5).  62  and  65  thereunder. 

MP&L  proposed  to  issue  and  sell  up  to 
$150  million  aggregate  principal  amount 
of  one  Of  more  new  series  of  general  and 
refunding  mortgage  bonds  ("Bonds"), 
with  maturities  of  up  to  30  years,  from 
time-to-time  from  January  1. 1992 
through  December  31, 1993.  No  series  of 
Bonds  will  be  sold  if  the  interest  rale 
thereon  would  exceed  13%.  The  Bonds 
may  be  subject  to  various  redemption  or 
retirement  provisions  and  to  provisions 
limiting  common  stock  dividends.  MP&L 
requests  an  exception  from  the 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds  Subject  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(HCAR  No.  13105,  February  16, 1956,  as 
amended  by  HCAR  No.  16369,  May  8, 

1969)  ("Bonds  SOP)  to  the  extent  that 
the  redemption  provisions  and  the 
limitations  on  common  stock  dividends 
deviate  from  the  Bond  SOP. 

MP&L  further  ^oposes  to  issue  and 
sell,  from  time-to-time  from  January  1, 
1992  tlirough  December  31, 1993,  up  to 
$37.5  million  aggregate  par  value  of 
preferred  stock,  cumulative.  $100  par 
value  ("Preferred"),  in  one  or  more  new 
series.  The  price  to  be  paid  for  any 
series  of  Preferred  sold  at  competitive 
bidding  will  not  be  less  than  $100  nor 
more  than  $102.75  per  share,  plus  any 
accumulated  dividends  No  series  of 
Preferred  wotild  be  sold  if  the  dividend 
rate  thereon  would  exceed  13%.  The 
terms  of  one  or  more  series  of  Preferred 
may  include  provisions  for  redemption, 
including  restrictions  on  optional 
redemption,  and/or  a  sinking  fund 
designed  to  redeem  ail  outstanding 
shares  of  such  series  not  later  than 
thirty  years  after  the  date  of  original 
issuance.  MP&L  requests  an  exception 
from  the  Statement  of  Policy  Regarding 
Preferred  Stock  Subject  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(HCAR  No.  13106.  February  16. 1956.  as 
amended  by  HCAR  No.  16758,  June  22. 

1970)  ("Preferred  SOP")  to  the  extent 
that  the  redemption  provisions  deviate 
from  the  Preferred  SOP. 

Depending  upon  market  conditions. 
MP&L  may  sell  one  or  more  series  of 
Preferred  to  imderwriters  for  deposit 
with  a  bank  or  trust  company 
("Depositary").  The  underwriters  would 
then  receive  from  the  Depositary  and 
deliver  to  the  repurchasers  in  the 
subsequent  pablic  offmng  shares  of 
depositary  preferred  slock  ( "Depositary 
Preferred"),  each  representing  a  stated 
fraction  of  a  share  of  tlie  new  series  of 
Preferred  and  evidenced  by  depositary 
receipts.  Each  owner  of  Depositary 
Preferred  would  be  entitled 
proportionally  to  all  the  rights  and 
preferences  of  the  series  of  Preferred 


(including  dividends,  redemption  and 
votmg).  A  holder  of  Depositary 
Preferred  would  be  entitled  to  surrender 
Depositary  Preferred  to  the  Depositary 
and  receive  the  number  of  whole  shares 
of  Preferred  represented  thereby.  A 
holder  of  Preferred  woula  be  entitled  to 
surrender  shares  of  Preferred  to  the 
Depositary  and  receive  a  proportional 
amount  of  Depositary  Preferred. 

MP&L  may  determine  to  amend  its 
Restated  Articles  of  Incorporation,  as 
amended  ("Articles"),  to  establish  a  new 
class  of  preferred  stock  having  no  par 
value  or  a  nominal  par  value.  It  is 
expected  that  such  class  would  rank 
pari  passu  with  MP&L's  existing 
Preferred  and  would  be  identical  with 
such  class,  except  as  to  par  value, 
variations  among  series,  and  voting 
entitlement  in  certain  cases.  In 
connection  with  any  such  amendment  to 
the  Articles,  certain  other  amendments 
to  the  Articles  unrelated  to  the  new 
class  of  preferred  stock,  including  but 
not  limited  to,  an  amendment  to 
increase  the  number  of  authorized 
shares  of  MPftL's  existing  class  of 
Preferred  and/or  amendments  to  clarify 
certain  provisions  with  respect  to 
issuance  of  preferred  stock  with  market 
based  dividend  rates  and  varying 
dividend  payment  periods,  may  also  be 
adopted. 

MP&L  states  that  it  may  sell  the  Bonds 
and  Preferred  pursuant  to  the 
competitive  bidding  requirements  of  rule 
50,  or  in  accordance  with  the  alternative 
competitive  bidding  procedures 
authorized  by  the  Statement  of  Policy, 
dated  September  2, 1982  (HCAR  No. 
22623),  or  under  an  exception  from  the 
competitive  bidding  requirements.  If 
MP&L  determines  that  a  negotiated 
public  offering  or  private  placement 
would  be  preferable  under  the 
circumstances,  MP&L  requests 
authorization  to  negotiate  the  terms  and 
conditions  of  the  Bonds  and/or 
Preferred  under  an  exception  from  the 
competitive  bidding  requirements  of  rule 
50  under  subsection  (a)(5)  thereunder.  !t 
may  do  so. 

MP&L  also  proposes  to.enter  into 
arrangements  for  the  issuance  and  sale 
of  tax-exempt  bonds  ("Tax-Exempt 
Bonds")  and  in  connection  therewith. 
MP&L  proposes,  from  time-to-time  from 
January  1, 1992  through  December  31. 
1993,  to  enter  into  one  or  more 
installment  sale  agreements  and/or 
supplements  thereto  ("Agreement"), 
pursuant  to  which  one  or  more 
governmental  authorities  ("Issuers'! 
may  issue  one  or  more  series  of  Tax- 
Exempt  Bonds  under  one  or  more 
indentures  ("Indenture")  in  an  aggregate 
principal  amount  not  to  exceed  $25 
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million.  MP&L  further  proposes,  under 
the  Agreement,  to  sell  certain  pollution 
control  facilities  ("Facilities")  to  the 
Issuers  for  cash  and  simultaneously 
repurchase  such  Facilities  from  the 
Issuers  for  a  purchase  price,  payable  on 
an  installment  basis  over  a  period  of 
years,  sufficient  (together  with  other 
monies  held  by  the  trustee  ('Trustee") 
under  the  applicable  Indenture  and 
available  for  such  purpose)  to  pay  the 
principal  or  purchase  price  of,  the 
premium,  if  any,  and  the  interest  on  the 
series  of  Tax-Exempt  Bonds  issued  to 
refinance  such  Facilities  as  the  same 
become  due  and  payable.  Under  the 
Agreement,  MP&L  will  also  be  obligated 
to  pay  certain  fees  incurred  in  the 
transactions. 

The  Agreement  and  the  Indenture  will 
provide  for  either  a  fixed  interest  rate  or 
an  adjustable  interest  rate  for  each 
series  of  the  Tax-Exempt  Bonds.  No 
series  of  Tax-Exempt  Bonds  would  be 
sold  if  the  fixed  interest  rate  or  the 
initial  adjustable  interest  rate  thereon 
would  exceed  11%,  or  if  subsequent 
interest  rates  for  adjustable  interest  rate 
Tax-Exempt  Bonds  would  exceed  15%. 
The  Tax-Exempt  Bonds  will  mature  not 
earlier  than  five  years  from  the  first  day 
of  the  month  of  issuance  nor  later  than 
forty  years  from  the  date  of  issuance. 
Each  series  may  be  subject  to  optional 
or  mandatory  redemption  and/or 
sending  fund  provisions. 

MP&L  will  obtain  authentication  of 
one  or  more  new  series  of  its  general 
and  refunding  mortgage  bonds 
("Collateral  Bends")  to  be  issued  under 
MP&L's  General  and  Refunding 
Mortgage  on  the  basis  of  unfunded  net 
property  additions  and  delivered  to  the 
Trustee  to  evidence  and  secure  MP&L's 
obligations  under  the  Agreement.  Such 
Collateral  Bonds  may  be  issued:  (1)  In  a 
principal  amount  equal  to  the  principal 
amount  of  Tax-Exempt  Bonds  and 
bearing  interest  at  a  rate  equal  to  the 
rate  of  interest  on  such  Tax-Exempt 
Bonds;  (2)  in  a  principal  amount 
equivalent  to  the  principal  amount  of 
Tax-Exempt  Bonds  plus  an  amount 
equal  to  interest  on  those  Tax-Exempt 
Bonds  for  a  specified  period  and  bearing 
no  interest;  (3)  in  a  principal  amount 
equivalent  to  the  principal  amount  of 
Tax-Exempt  Bonds  or  in  such  amount 
plus  an  amount  equal  to  interest  on 
those  Tax-Exempt  Bonds  for  a  specified 
period,  but  carrying  a  fixed  interest  rate 
that  would  be  lower  than  the  fixed 
interest  rate  of  the  Tax-Exempt  Bonds; 
or  (4)  in  a  principal  amount  of  Tax- 
Exempt  Bonds  at  an  adjustable  rate  of 
interest,  varying  with  such  Tax-Exempt 
Bonds  but  having  a  ceiling  rate  not 
greater  than  15%.  Each  series  of  the 


Collateral  Bonds  that  would  bear 
interest  would  do  so  at  a  fixed  interest 
rate  or  initial  adjustable  interest  rate  not 
to  exceed  11%.  and  at  a  subsequent 
adjustable  interest  rate  not  to  exceed 
15%.  The  maximum  aggregate  principal 
amount  of  Collateral  Bonds  would  be 
$33  million,  and  such  amount  would  be 
separate  and  apart  from,  and  in  addition 
to.  the  Bonds.  The  terms  of  the 
Collateral  Bonds  will  correspond  to  the 
terms  of  the  related  Tax-Exempt  Bonds. 
MP&L  requests  an  exception  from  the 
competitive  bidding  requirements  of  rule 
50  pursuant  to  subsection  (a)(5) 
thereunder  because  the  Collateral  Bonds 
would  be  issued  and  pledged  solely  to 
secure  MP&L's  obligations  and  no  public 
offering  of  Collateral  Bonds  would  be 
made. 

MP&L  also  proposes  to  use.  in 
addition  to  or  as  an  altemaUve  for  the 
proceeds  from  the  sale  of  the  Bonds, 
Preferred  and/or  Tax-Exempt  Bonds, 
other  available  funds  to  acquire,  through 
tender  offer,  negotiated,  open  market  or 
other  forms  of  acquisition,  at  any  time  or 
from  time-to-time,  during  the  period 
January  1, 1992  through  December  31, 
1993,  in  whole  or  in  part,  prior  to  their 
respective  maturities,  certain  of  its 
outstanding  securities,  including  but  not 
limited  to  (1)  one  or  more  series  of 
MP&L's  outstanding  first  mortgage 
bonds  and  one  or  more  series  of  its 
outstanding  general  and  refunding 
mortgage  bonds,  in  all  cases  in  an 
aggregate  principal  amount  up  to  $200 
million,  (2)  one  or  more  series  of  MP&L's 
outstanding  preferred  stock,  cumulative, 
$100  par  value,  in  all  cases  in  an 
aggregate  par  value  up  to  $50  million, 
and  (3)  one  or  more  series  of 
outstanding  pollution  control  revenue 
bonds  issued  for  the  benefit  of  MP&L.  in 
an  aggregate  principal  amount  up  to  $25 
million. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margant  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-28672  Filed  11-27-91:  8:45  am] 

BILLINO  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 
(Put>lk:  Notice  No.  1527] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy,  Subcommittee  on  Industrialized 
Country  Policy;  Meeting 

The  Department  of  State  announces 
that  the  Subcommittee  on  Industrialized 
Country  Policy  of  the  Committee  on 
International  Communications  and 


Information  Policy  will  hold  an  open 
meeting  on  Friday,  December  13, 1991, 
from  10  a.m.  to  12  noon  in  Room  6824, 
Department  of  State,  2201  "C"  Street, 
NW.,  Washington,  DC  20520. 

At  the  meeting,  there  will  be  a  report 
from  the  U.S.  Delegation  to  the 
Committee  for  Information,  Computer 
and  Communications  Policy  (ICCP)  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
on  issues  currently  before  the  ICCP  and 
its  various  working  parties  and  experts 
groups,  highlighting  the 
telecommunications  activities  of  the 
OECD's  Centre  for  Cooperation  Among 
European  Economies  in  Transition 
dealing  with  the  emerging  democracies 
of  Central  and  Eastern  Europe.  Also, 
ideas  will  be  solicited  on  developing 
U.S.  project  proposals  for  the  1993  work 
program  to  be  discussed  at  the  March, 
1992  ICCP  Meeting. 

Mr.  Kenneth  Leeson  and  Ms.  Cathy 
Slesinger.  co-chairs  of  the 
Subcommittee,  will  chair  the  meeting. 
Mr.  Richard  C.  Beaird,  Deputy  U.S. 
Coordinator  and  Deputy  Director. 
Bureau  of  International  Communications 
and  Information  Policy.  U.S.  Department 
of  State,  and  Chairman  of  the  ICCP,  will 
participate  in  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  co-chairs.  Admittance  of  public 
members  will  be  limited  to  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Timothy  C.  Finton.  Department  of 
State.  Washington.  DC;  telephone  (202) 
647-5230.  They  must  provide  Mr.  Finton 
with  their  name,  title,  company  name, 
social  security  number,  and  date  of 
birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 

Dated:  November  19, 1991. 
Timothy  C.  rinton. 

Chairman,  U.S.  Delegation  to  the  ICCP. 
(FR  Doc.  91-28618  Filed  11-27-91;  8:45  am] 

BtLUNO  COOE  4710-07-« 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Final  Adoption  of  Project  Review  Filing 
and  Monitoring  Fee  Schedule 

AQENCY:  Susquehanna  River  Basin 
Commission  (SRBC). 
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Information  Policy  will  hold  an  open 
meeting  on  Friday,  December  13. 1991, 
from  10  a.m.  to  12  noon  in  Room  6824. 
Department  of  State.  2201  "C"  Street. 
NW.,  Washington.  DC  20520. 

At  the  meeting,  there  will  be  a  report 
from  the  U.S.  Delegation  to  the 
Committee  for  Information,  Computer 
and  Communications  Policy  (ICCP)  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
on  issues  currently  before  the  ICCP  and 
its  various  working  parties  and  experts 
groups,  highlighting  the 
telecommunications  activities  of  the 
OECD's  Centre  for  Cooperation  Among 
European  Economies  in  Transition 
dealing  with  the  emerging  democracies 
of  Central  and  Eastern  Europe.  Also, 
ideas  will  be  solicited  on  developing 
U.S.  project  proposals  for  the  1993  work 
program  to  be  discussed  at  the  March, 
1992  ICCP  Meeting. 

Mr.  Kenneth  Leeson  and  Ms.  Cathy 
Slesinger,  co-chairs  of  the 
Subcommittee,  will  chair  the  meeting. 
Mr.  Richard  C.  Beaird.  Deputy  U.S. 
Coordinator  and  Deputy  Director, 
Bureau  of  International  Communications 
and  Information  Policy.  U.S.  Department 
of  State,  and  Chairman  of  the  ICCP,  will 
participate  in  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  co-chairs.  Admittance  of  public 
members  will  be  limited  to  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Timothy  C.  Finton,  Department  of 
State,  Washington,  DC;  telephone  (202) 
647-5230.  They  must  provide  Mr.  Finton 
with  their  name,  title,  company  name, 
social  security  number,  and  date  of 
birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 

Dated:  November  19, 1991. 
Timothy  C.  rrnton. 

Chairman,  U.S.  Delegation  to  the  ICCP. 
|FR  Doc.  91-28618  Filed  11-27-91;  8:45  amj 
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SUSQUEHANNA  RIVER  BASIN 
ilized     COMMISSION 

Final  Adoption  of  Project  Review  Filing 
:es         and  Monitoring  Fee  Schedule 

lized 

I  AQENCY:  Susquehanna  River  Basin 

Commission  (SRBC). 


ACnOM:  Notice  of  fee  schedule  adoption. 

summary:  Notice  is  hereby  given  that 
the  Susquehanna  River  Basin 
Commission  has  adapted  in  final  form  a 
project  review  filing  and  monitoring  fee 
schedule. 

FOR  FURTHER  tNFORMATtOM  CONTACT: 

Richard  A.  Cairo,  Secretary  to  the 
ConuniKsioD,  (717)  238-0423. 
SUPPUBMENTARY  INFORMATION:  In  the 
July  26. 1991  issue  of  the  Federal 
Re^ster  at  p.  34235.  the  Commission 
reproposed  a  project  review  filing  and 
monitoring  fee  schedule  designed  to 
defray  a  portion  of  the  costs  associated 
with  processing  project  review 
applications  and  monitoring  compliance 
with  Commission  regulations.  The  fee 
schedule  was  originally  proposed  in  the 
Federal  Register  on  April  la  1991  aod 
the  reproposed  version  of  July  26  was  in 
response  to  comments  received  by  the 
Commission  in  both  wTitten  form  and  at 
a  May  23. 1991  hearing. 

Additional  written  comments  were 
received  on  the  reproposed  fee  schedule, 
with  the  majority  of  those  comments 
conung  from  agricultural  water  users 
and  those  speaking  on  behalf  of  ag 
users.  At  several  meetings  between 
Commission  staff  and  agricultural 
groups,  the  Commission  was  urged  to 
hold  another  public  hearing  so  that  all 
points  of  view  could  be  aired  and  all 
questions  answered.  The  Commission 
agreed  and  held  a  second  public  hearing 
on  October  2. 1991  focusing  on  the  terms 
of  the  reproposed  fee  schedule. 

At  this  second  hearing  and  in 
numerous  written  comments  both  before 
and  after  the  hearing,  agricultural  users 
and  those  representing  their  views  told 
the  Cormnission  that  the  reproposed 
schedule  did  not  provide  sufficient  relief 
to  ag  users.  Under  the  reproposal,  ag 
users  able  to  confine  their  consumptive 
use  to  a  single  consecutive  90-day 
period  each  year  would  pay  a  one-time 
application  fee  of  $250.00  and  no 
compliance  monitoring  fee.  This  was  in 
recognition  of  the  intermittent  nature  of 
most  ag  users  such  as  irrigation. 

However,  ag  commentators  pointed 
out  that  it  is  difficult  to  confine  irrigation 
to  a  90-day  period  for  many  crops.  In 
addition,  livestock  use  continues  year 
round.  Many  other  commentators, 
including  state  legislators,  members  of 
Congress,  and  the  Pa.  Secretary  of 
Agriculture,  noted  the  special  difficulties 
that  farmers  face,  including  the 
uncertainties  of  the  market  and  the 
inability  (o  pass  on  costs.  Almost  all  of 
these  commentators  called  for  ag  users 
to  be  exempted  from  the  proposed  fees. 

After  considering  these  arguments, 
and  other  points  on  the  intermittent 
nature  of  ag  use  and  the  contribution  of 


fanners  toward  maintaining  open  space 
for  ground-water  recharge,  the 
Commission  agreed  to  exempt  uses 
primarily  involving  the  raising  of  crops 
and  livestock.  No  other  substantive 
changes  were  made  in  the  fee  schedule 
as  reproposed  on  July  26. 

Project  Review  Filing  and  Monitoring 

Fee  Schedule 

1.  A  non-refundable  project  review  fee 
shall  be  paid  to  the  Commission, 
according  to  the  schedule  herein,  for 
projects  described  in  the  next 
paragraph.  Agencies,  authorities,  or 
commissions  of  the  signatories  to  the 
Compact  shall  be  exempt  from  such 
project  review  fee;  however,  political 
subdivisions  of  the  signatory  states  shall 
be  subject  to  said  fee. 

2.  A  project  review  fee  shall  be 
required  for  the  following  categories  of 
projects  whicii  require  review  and 
approval  by  the  Comoiission  under 

§  3.10  (2)  of  the  Compact  and 
Commission  Regulation  803.3  and  803.4 
(18  CFR  §  803J  &  803.4]: 

a.  Diversions  of  water  into  or  out  of 
the  Susquehanna  River  Basin. 

b.  Surface  water  withdrawals  for 
which  the  Commissioc  has  primary 
review  authority  as  may  be  applicable 
within  the  signatory  states;  provided, 
however,  that  the  Commission  shall 
exercise  as  it  deems  necessary  overview 
of  proposed  surface  withdrawals  and 
subsequent  allocations  of  water  and 
shall  exempt  such  overview  action  from 
its  project  review  fees. 

c.  Hydroelectric  projects. 

d.  Stream  encroachments  including 
local  flood  protection  projects  and 
impoundments  havirrg  potential  to  cause 
interstate  effects,  or  such  other  projects 
as  the  Commission  may  determine 
necessary. 

e.  Consumptive  uses  as  defined  and 
regulated  by  Commission  Regulation 
803.61  (18  CFR  803.61). 

f.  Ground-water  withdrawals  as 
defined  and  regulated  by  Commission 
Regulation  803.62  (18  CFR  803.62). 

3.  Fee  Schedule: 

a.  All  projects  involving  consumptive 
use  of  water  will  be  charged  an 
application  fee  based  on  their  requested 
consumptive  use  in  accordance  with  the 
following  schedule; 

(i)  Projects  primarily  involviiig  the 
raising  of  food  crops,  trees,  flowers, 
shrubs,  turf  and  Uvestock  shall  be 
exempt. 

(ii)  All  other  profects  as  follows: 

20.000    gaHans    per    day    (gpd)- 

106,600  gpd ....- $750 

100.000  spd-SOCOOO  gpd iJOOD 


500.001  gpd-1  million  galloiii  per 

day  (med) 600 

Over  1  mgd _l.-«_ ___.      IZJW 


b.  All  bydropower  projects  will  be 
charged  an  application  fee  based  on 
name  plate  generation  capacity  as 
follows: 


Less  than  1  megawatt. 

1-10  megawatts 

Greater  than  10  negawatts.- 


tzso 

LSOO 
7.S00 


These  fees  will  be  charged  for  review 
of  applications  for  FERC  exem|>tion, 
short  form,  or  regular  license,  if  the 
hydro  project  requires  Commission 
review  and  approval  as  stated 
previously.  No  fee  will  be  charged  for 
review  of  applications  kit  a  preliminary 
permit. 

c.  Stream  encroachments — $2,500. 

d.  All  other  project  review  fees  will  be 
based  on  the  quantities  of  water 
requested  in  the  application  as  follows 
(except  for  projects  mentioned  above  in 
paragraph  (3)(a)(i)  which  shall  be 
exempt): 


Up  to  250.000  gpd 

250.001  to  500.000  gpd 

SOaOOl  gpd  to  1  mgd „ 

Over  1  mgd ... 


S1.000 

ZJOCO 
3.000 
4.000 


e.  If  any  project  involves  more  than 
one  of  the  above  elements,  the  highest  of 
the  applicable  fees  shall  apply. 

4.  The  applicable  fee  shall  be 
submitted  upon  bilhng  by  the 
Commission.  Modification  or  reapproval 
of  projects  previously  approved  by  the 
Commission  shall  require  submission  of 
a  review  fee  as  provided  herein  unless 
the  Commission  firnls  that  the  said 
modification  or  reapproval  requires  no 
significant  review  by  staff. 

5.  Except  as  otherwise  provided  by 
contract,  the  sponsors  of  projects 
previously  approved  by  the  Commission 
shall  be  required  to  pay  an  annual 
compliance  monitoring  fee  as  follows; 

a.  All  consumptive  use  projexUs  will 
be  charged  as  follows; 

(i)  Projects  primarily  involving  the 
raising  of  food  crops,  trees.  Qowers. 
shrubs,  turf  and  livestock  shall  be 
exempt 

(ii)  AH  other  projects  as  follows: 


20.006  gpd-ioe.ooo  gpd- 
100.001  gpd-l  mgd— — 
Overt  mgd 


KlOO 
500 

1.500 


b.  M\  ground-water  witbdrawal 
pn^ots  will  be  charged  $100.  except  for 
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projects  mentioned  above  in  paragraph 
(5)(a)(i).  which  shall  pay  no  annual 
compliance  monitoring  fees. 

c.  Projects  having  special  monitoring 
requirements  may  be  assessed  annual 
fees  as  determined  by  Commission 
review. 

d.  Projects  that  have  consumptive  use 
from  ground-water  sources  will  be 
charged  a  fee  from  each  category  of  a 
and  b  above. 

6.  In  assessing  the  application  fees, 
the  Commission  shall  give  a  dollar-for- 
doUar  credit  to  the  project  sponsor  for 
any  application  fees  paid  to  any 
signatory  agency  for  the  same  scope  of 
review  on  the  same  project. 

7.  Whenever,  under  the  guidelines  and 
requirements  of  Commission  Regulation 
18  CFR  part  803.  subpart  C.  55  803.40- 
803.51,  the  Commission  holds  a  public 
hearing  or  an  adjudicatory  hearing  on  a 
project,  the  project  sponsor  shall  be 
required  to  pay  the  reasonable  costs  of 
holding  and  making  a  record  of  said 
hearing. 

8.  Revenues  received  pursuant  to  this 
resolution  shall  be  deposited  in  the 
Commission's  general  fund  and  be 
appropriated  for  use  in  support  of  the 
Commission's  Annual  Expense  Budget. 

Autborily:  Susquehanna  River  Basin 
Compact.  84  Stat  1508  et  seq. 

Dated:  November  21, 1991. 
Richard  A.  Cairo, 
Acting  Executive  Director. 
[FR  Doc.  91-28622  Filed  11-27-91;  8:45  amj 

BILUNQ  COOC  7040-01-11 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Amended  Notice  of  Meeting 

agency:  National  Highway  Traffic 
Safety  Administration. 
action:  Amended  notice  of  public 
meeting. 

summary:  The  National  Highway 
Traffic  Safety  Administration  is 
amending  the  date  of  an  announcement 
of  a  NHTSA  quarterly  public  meeting, 
published  on  Thursday,  October  31. 
1991,  on  pages  56110  and  56111  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Carnes,  Office  of 
Rulemaking,  NHTSA,  400  Seventh 
Street.  SW..  Washington.  DC  20590.  Ms. 
Carnes"  telephone  number  is  (202)  366- 
1810. 

SUPPLEMENTARY  INFORMATION:  The 
agency's  quarterly  public  meeting  has 
been  changed  from  December  4. 1991  to 


December  5. 1991.  All  other  information 
concerning  dates  and  times  remains  the 
same. 

Dated:  November  25. 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-28613  Filed  11-27-91:  8:45  am) 
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[Docket  No.  91-59-IP-NO.  11 

General  Motors  Corp.;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

General  Motors  Corporation  (GM)  of 
Warren,  Michigan  has  determined  that 
some  of  its  school  bus  chassis  and 
medium  duty  trucks  fail  to  comply  with 
49  CFR  571.106,  "Brake  Hoses,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573.  GM  has  also  petitioned 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on  the 
basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  or  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

GM  has  determined,  based  on 
information  provided  by  the 
Weatherhead  Division  of  Dana 
Corporation,  that  certain  air  brake  hoses 
installed  in  approximately  1,699  model 
year  1988  through  1990  GM  school  bus 
chassis  and  medium  duty  trucks  fail  to 
meet  the  adhesion  requirements  of  S7.3.7 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  106,  "Brake  Hoses." 
Section  S7.3.7  requires  that  except  for 
hose  reinforced  by  wire,  an  air  brake 
hose  shall  withstand  a  tensile  force  of  8 
pounds  per  inch  of  length  before 
separation  of  adjacent  layers.  GM 
supports  its  petition  with  the  following 
information: 

1.  Each  of  the  applications  of  the 
subject  hoses  in  GM  vehicles  is  a 
pressure  application,  not  a  vacuum 
application.  Thus,  the  inner  hose  layer 
would  not  collapse  even  if  the  layers 
were  to  delaminate  such  that  air  could 
enter  between  the  layers  of  the  hose. 

2.  The  hose  material  was  assembled 
into  hose  assemblies  for  all  applications 
in  GM  vehicles.  Thus,  each  end  of  the 
hose  has  an  end  fitting  assembled  to  the 
hose  by  a  crimping  process.  There  are 
two  important  aspects  of  this  assembly. 
First,  the  end  fittings  have  the  effect  of 
capturing  the  hose  material,  such  that 


the  hose  is  not  subject  to  shearing  forces 
that  would  act  to  delaminate  the  layers 
of  the  hose.  Second,  even  if  the  layers 
could  delaminate,  there  should  be  no 
path  for  air  pressure  to  enter  between 
the  layers  because  of  the  end  crimping 
of  the  hose  layers. 

3.  All  of  the  subject  hose  material  is  of 
a  spiral  design  with  pin-pricked  covers 
to  allow  any  air  which  enters  between 
the  layers  of  the  hose  to  escape.  This 
further  diminishes  any  likelihood  that 
positive  air  pressure  could  build  on  the 
outside  of  the  inner  layer  and  cause  it  to 
collapse. 

4.  The  affected  GM  vehicles  are  all 
equipped  with  split  service  brake 
systems.  Therefore,  any  service  failure 
of  the  subject  air  brake  hoses  would 
leave  the  driver  with  partial  brake 
system  performance  and  stopping 
capability. 

GM  stated  that  in  summary,  a 
sequence  of  events,  each  of  which  is 
virtually  precluded  by  the  application  in 
GM  vehicles,  would  have  to  occur  for 
this  noncompliance  to  have  an  adverse 
effect  on  safety.  "First,  the  layers  would 
have  to  delaminate,  which  is  prevented 
by  the  end  fittings  which  "capture"  the 
hose  material.  Next,  air  pressure  would 
need  to  enter  between  the  layers  of  the 
hose,  which  is  prevented  by  the 
crimping  of  the  end  fittings  to  the  hose. 
And  finally,  positive  differential  air 
pressure  would  need  to  build  up  on  the 
outside  of  the  inner  layer,  which  is 
prevented  by  both  the  spiral  and  pin- 
pricked  hose  design,  and  also  by  virtue 
of  the  pressure,  rather  than  vacuum, 
applications  of  the  subject  hoses  in  GM 
vehicles." 

GM  also  stated  that  the  data  which 
has  previously  been  submitted  to  the 
agency  is  similar  petitions  for  exemption 
submitted  by  Navistar  and  Mack 
Trucks,  as  well  as  the  comments  of 
Dana  Corporation  in  support  of  the 
Navistar  and  Mack  petitions,  is 
applicable  to  the  subject  air  brakes 
hoses  installed  in  GM  vehicles. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  GM, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
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the  hose  is  not  subject  to  shearing  forces 
that  would  act  to  delaminate  the  layers 
of  the  hose.  Second,  even  if  the  layers 
could  delaminate.  there  should  be  no 
path  for  air  pressure  to  enter  between 
the  layers  because  of  the  end  crimping 
of  the  hose  layers. 

3.  All  of  the  subject  hose  material  is  of 
a  spiral  design  with  pin-pricked  covers 
to  allow  any  air  which  enters  between 
the  layers  of  the  hose  to  escape.  This 
further  diminishes  any  likelihood  that 
positive  air  pressure  could  build  on  the 
outside  of  the  inner  layer  and  cause  it  to 
collapse. 

4.  The  affected  GM  vehicles  are  all 
equipped  with  split  service  brake 
systems.  Therefore,  any  service  failure 
of  the  subject  air  brake  hoses  would 
leave  the  driver  with  partial  brake 
system  performance  and  stopping 
capability. 

GM  stated  that  in  summary,  a 
sequence  of  events,  each  of  which  is 
virtually  precluded  by  the  application  in 
GM  vehicles,  would  have  to  occur  for 
this  noncompliance  to  have  an  adverse 
effect  on  safety.  "First,  the  layers  would 
have  to  delaminate.  which  is  prevented 
by  the  end  fittings  which  "capture"  the 
hose  material.  Next,  air  pressure  would 
need  to  enter  between  the  layers  of  the 
hose,  which  is  prevented  by  the 
crimping  of  the  end  fittings  to  the  hose. 
And  finally,  positive  differential  air 
pressure  would  need  to  build  up  on  the 
outside  of  the  inner  layer,  which  is 
prevented  by  both  the  spiral  and  pin- 
pricked  hose  design,  and  also  by  virtue 
of  the  pressure,  rather  than  vacuum, 
applications  of  the  subject  hoses  in  GM 
vehicles." 

GM  also  stated  that  the  data  which 
has  previously  been  submitted  to  the 
agency  is  similar  petitions  for  exemption 
submitted  by  Navistar  and  Mack 
Trucks,  as  well  as  the  comments  of 
Dana  Corporation  in  support  of  the 
Navistar  and  Mack  petitions,  is 
applicable  to  the  subject  air  brakes 
hoses  installed  in  GM  vehicles. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  GM. 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 


be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  30. 
1991. 

"^  (15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Dated:  November  25. 1991. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-28803  Filed  11-27-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

(Department  Circular— Public  Debt  Series- 
No.  36-91] 

Treasury  Bonds  of  November  2021 

Washington.  October  31, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $12,000,000,000  of 
United  States  securities,  designated 
Treasury  Bonds  of  November  2021 
(CUSIP  No.  912810  EL  8).  hereafter 
referred  to  as  Bonds.  The  Bonds  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Bonds  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  the  Bonds  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Bonds  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated 
November  15. 1991.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15. 1992.  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15.  2021,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 


Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
speciHcally  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Bonds  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  DC  20239-1500.  Thursday. 
November  7. 1991.  prior  to  12  noon, 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Standard  time,  for 
competitive  tenders.  Non-competitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  November  6, 1991,  and 
received  no  later  than  Friday,  November 
15, 1991. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 


Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  lender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $5,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii).  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b));  and 
government  securities  broker /dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  15C(a)(l)  of  the  Securities  and 
Exchange  Act  of  1934,  as  amended  by 
the  Government  Sectuities  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
atmouncement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  succensfvely 
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higfrer  yields  to  the  extent  requiredf  \» 
attain  the  atnonnt  offeretJ.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  estabhshed,  at  a  Vs  of  one 
percent  increment,  which  results  ii»  an 
equi'vatent  average  accepted  price  etese 
to  100.900  and  a  lowest  accepted  price 
above  the  original  issue  discount  limi*  ©f 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  aod  each  successful 
competitive  bidder  wiik  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  snbmitting  noncompetitive 
tenders  will  pay  the  pr^ce  equivalent  t& 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculationa 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.^ 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  ail  or  most  of  the 
offering,  competitive  tenders  wiU  be 
accepted  in  an  amount  siifficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  CNily  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservalmns 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  speciHed  in  Section  I, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Paynent  and  Delivery 

5.1.  Settlement  for  the  Bonds  aHotterf 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitterf.  Settlement  on  Bond* 
allotted  wilT  be  made  by  a  charge  to  » 
funds  aeconnt  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  oft 
Bonds  alfotted  to  institutional  investor* 
anrf  te  others  whose  fenders  are 
accempenied  by  a  gaaranteear 
provided  in  section- 1.5.  mnst  be  marfe  or 


completed  on  or  before  Friday, 
November  15, 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  bnt  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  sabmitted.  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  13, 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amonnt  of  np  to  5  jjercent  of  the  par 
amoiint  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Hie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
aHotterf  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  ail  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  PrisGipel  and  biterest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
semianmtei  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principaf  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shal?  have  an  identifying 
designation  ani  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  disfes  for  the  separate 
components,  hi  the  event  any  payment 
date  i«  a  Saturday,  Sanday.  or  other 
nonbusiness  day,  the  anwunt  due  wifl 


be  payabte  fwithoot  additional  interest) 
on  the  next  business  dey. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  ia  section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  Sl.060  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  Hiinimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  acaepted  bids- 

6.4.  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,006. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.8.  Interest  and  Principal  Components 
of  separated  securtties  may  be 
reeonstitutedi  Ke.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Blescrve  Banks.  A 
Principal  Component  and  all  related 
unmatured  hiterest  Components,  in  the 
appropriate  mioianim  o?  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reronstitution. 

6.7.  Detached  phystcat  interest 
coupons,  coupons  hekf  under  the  CUBES 
Program,  or  cash  pajinents  may  not  be 
substituted  for  missing  Interest  or 
Principal  Componeata.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
componenVs  in.  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  traosfer  of  each 
Interest  Component  and  Principal 
Coraponeat  inchided  ii>  a  recanstitiition 
transactiott  will  be  subject  to  the  fee 
schedule  generally  app^ieabl*  te 
transfers  of  book-entry  Treasury 
securities. 

&9.  Untesa  Gtherwiae  provided  in  this 
offering*  circular,  the  Dfepartroen*  of  the 
Treasury's  general  regslatiens  governing 
United  States  securities  apply  to  the 
Bonck  separatetf  in«»  their  eomponentt. 
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7.  General  Pro\isions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 


7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

Attachment  A— CUSIP  Numbers  and 
Designations  for  the  Priocipal 
Component  and  Interest  Components  of 
Treasury  Bonds  of  November  15, 2021. 
CUSIP  No.  912810  EL  8 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  2021  due  November  15. 
2021.  CUSIP  No.  912803  AY  9. 

Interest  Components 


Designation 


Treasury  Interest  (TINT)  due: 

May  15, 1992 

Nov.  15. 1992. 
May  15. 1993- 
Nov.  15.  1993. 
May  15.  1994_ 
Nov.  15.  1994„. 
May  15. 1995.._ 
Nov.  15, 1995.- 
May  15, 1996.. 
Nov.  15. 1996.. 
May  15. 1997.. 
Nov.  15.  1997. 
May  IS.  1998.. 
Nov.  15, 1996. 
May  15, 1999.. 
Nov.  15, 1999 
May  15, 2000.. 
Nov.  15,2000 
May  IS.  2001.. 
Nov.  IS.  2001 
May  IS.  2002 


Nov.  15.  2002 


CUSIP  Na 
912833 


EUO 

Eve 

EW6 
EX4 
EY2 
EZ9 

FA  3 
FBI 
FC9 
FD7 
FES 
FF2 
FGO 
FHS 
FJ4 
FK1 
FL9 
FM7 
FNS 
FPO 
F08 
FR6 


Interest  Components— Continued 


Designation 


May 
Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 

Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 
May 


Nov. 
May 
Nov. 
May 
Nov. 
May 
Nov. 

Nov. 

Han 

■way 
Nov. 
May 

Nov. 


15. 
15, 
15. 
15, 
15. 
15, 
15, 
15, 
15. 
15, 
15. 
15, 
15. 
15. 
IS, 
15. 
15. 
IS, 
IS, 
15. 
15. 
15, 
15, 
15. 
15. 
15. 
15 
15, 
15, 
15 
15, 
IS, 
15. 
15. 
IS. 
15, 
IS, 
15, 


2003.. 

2003. 

2004.. 

2004. 

2005. 

2005. 

2006.. 

2006. 

2007.. 

2007. 

2006.. 

2006. 

2009- 

2009. 


2010.- 

2010. 

2011. 

2011. 

2012.. 

2012. 

2013.. 

2013. 

2014., 

2014. 

2015.. 

2015. 

2016... 

2016. 

2017. 

2017. 

2018... 

2018. 

2019- 

2019. 

2020- 

2020. 

2021... 

2021. 


CUSIP  Na 
912833 


FS4 
FT2 

FU9 

FV7 

FWS 

FX3 

FY1 

FZ8 

GA2 

GBC 

GC8 

GO  6 

GE4 

QF1 

JUS 

JV3 

JW1 

JX9 

JV7 

JZ4 

KA7 

KB5 

KC3 

KOI 

KE9 

KF6 

KH2 

KK5 

KM1 

KP4 

KRO 

KTe 

KV1 

KX7 

KZ2 

LB4 

too 

Lf  S 


(FR  Doc.  91-28728  Filed  11-26-91:  8:45  am) 

BKXMQ  CODE  4tM-IO-C 


HINIHUH  FACE  AMOUNTS  WHICH  ARE  MULTIPLES  OF  $.000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEHL.T  PArMLNTS  THAT  AHt  MULTIP- tS  0^  ».000 


MINIMUM 

COUPON 

FACE 

(f) 

(» 

5.000 

40000.00 

5.125 

1600000.00 

5.250 

800000.00 

5.375 

1600000.00 

5.500 

1400000.00 

5.625 

320000.00 

5.750 

800000.00 

5.875 

1600000.00 

6.000 

100000.00 

6.125 

1600000.00 

6.250 

32000.00 

6.375 

1600000.00 

6.500 

400000.00 

6.625 

1600000.00 

6.750 

800000.00 

6.875 

320000.00 

7.000 

200000.00 

7.125 

1600000.00 

7.250 

600000.00 

7.375 

1600000.00 

7.500 

80000.00 

7.625 

1600000.00 

7.750 

800000.00 

7.875 

1600000.00 

8.000 

25000.00 

8.125 

320000.00 

8.250 

800000.00 

8.375 

1600000.00 

8.500 

400000.00 

8.625 

1600000.00 

8.750 

160000.00 

8.875 

1600000.00 

9.000 

200000.00 

9.125 

1600000.00 

9.250 

800000.00 

9.375 

64000.00 

9.500 

400000.00 

9.625 

1600000.00 

9.750 

BOOOOO.OO 

9.875 

1600000.00 

10.000 

20000.00 

INTEREST 
PAYMENT 
(» 


1000.00 
41000.00 
21000.00 
43000.00 
11000.00 
9000.00 
23000.00 
47000.00 
3000.00 
49000.00 
1000.00 
51000.00 
13000.00 
53000.00 
27000.00 
11000.00 
7000.00 
57000.00 
29000.00 
59000.00 
3000.00 
61000.00 
31000.00 
63000.00 
1000.00 
13000.00 
33000.00 
67000.00 
17000.00 
69000.00 
7000.00 
71000.00 
9000.00 
73000.00 
37000.00 
3000.00 
19000.00 
77000.00 
39000.00 
79000.00 
1000.00 


(FR  Doc.  91-28726  Filed  11-26-91;  8:45  am] 

KLUNQ  CODE  M10-40-C 


MINIMUM 

COUPON 

FACE 

(t) 

(•) 

10.125 

1600000.00 

10.250 

BOOOOO.OO 

10.375 

1600000.00 

10.500 

400000.00 

10.625 

320000.00 

10.750 

800000.00 

10.875 

1600000.00 

11.000 

200000.00 

11.125 

1600000.00 

11.250 

160000.00 

11.375 

1600000.00 

11.500 

400000.00 

11.625 

1600000.00 

11.750 

800000.00 

11.875 

320000.00 

12.000 

50000.00 

12.125 

1600000.00 

12.250 

800000.00 

12.375 

1600000.00 

12.500 

16000.00 

12.625 

1600000. QO 

12.750 

800000.00 

12.875 

1600000.00 

13.000 

200000.00 

13.125 

320000.00 

13.250 

800000.00 

13.375 

1600000.00 

13.500 

400000.00 

13.625 

16OQO0O.0O 

13.750 

160000.00 

13.875 

1600000.00 

14.000 

100000.00 

14,125 

1600000.00 

14.250 

600000.00 

II. 375 

320000.00 

14.500 

400000.00 

14.625 

1600000.00 

14.750 

600000.00 

14.875 

1600000.00 

15.000 

40000.00 

15.125 

1600000.00 

INTEREST 
PAYMENT 


81000.00 
41000.00 
8  3000.00 
21000.00 
17Q00.0O 
43000.00 
87QO0.OO 
11000.00 
69000.00 
9000.00 
91000.00 
23000.00 
9)000.00 
47000.00 
19000.00 
3000.00 
97000.00 
49000.00 
99000.00 
1000.00 
101000.00 
51000.00 
101000. 00 
13000.00 
21000.00 
53000.00 
107000.00 
27000.00 
109000.00 
11000.00 
111000.00 
7000.00 
113000.00 
57000.00 
23000.00 
29000.00 
117000.00 
59000.00 
119000.00 
3000.00 
121000.00 


COUPON 
(t) 


MINIMUM 
FACt 


15.250 

800000.00 

15.375 

1600000.00 

15.500 

400000.00 

15.625 

64000.00 

15.750 

800000.00 

15.875 

1600000.00 

16.000 

25000.00 

16.125 

1600000.00 

16,250 

160000.00 

16.375 

1600000.00 

16.500 

400000.00 

16.625 

1600000.00 

16.750 

600000,00 

16.875 

320000.00 

17.000 

200000.00 

17.125 

1600000.00 

17.250 

800000.00 

17.375 

1600000.00 

17.500 

80000.00 

17.625 

1600000.00 

17.750 

800000.00 

17.875 

1600000.00 

18.000 

100000.00 

18.125 

320000.00 

18.250 

800000.00 

16.375 

1600000.00 

18.500 

400000.00 

18.625 

1600000.00 

18.750 

32000.00 

18.875 

1600000.00 

19.000 

200000.00 

19.125 

1600000.00 

19.250 

800000,00 

19.375 

320000.00 

19.500 

400000.00 

19.625 

1600000.00 

19.750 

600000.00 

19.875 

1600000.00 

20.000 

10000.00 

20.125 

1600000.00 

20.250 

800000.00 

INTthtST 
PAYMtNT 
($) 


61000.00 
123000.00 
31000.00 
5000.00 
63000.00 
1270U0.00 
2000.00 
129000,00 
13000.00 
1)1000.00 
33000,00 
133000,00 
67000,00 
27000.00 
17000.00 
137000.00 
69000.00 
139000.00 
7000.00 
141000.00 
71000.00 
143000.00 
9000.00 
29000.00 
73000.00 
147000.00 
37000.00 
149000.00 
3000.00 
151000,00 
19000.00 
153000.00 
77000,00 
31000.00 
39000.00 
157000.00 
79000.00 
159000.00 
100U.00 
161000.00 
81000.00 


I 


< 

IS 

z 
p 


31 


Federal  Register  /  VoL  56,  No.  230  /  Friday.  November  29,  1991  /  Notices 


610S5 


(Suppiemant  to  Depiti— nt  CIrcutar— 
PubNe  Debt  Sertec— No.  36-911 

Treasury  Bonds  of  Nowentbar  2021 

Washington,  Noveoiber  8. 1991. 

The  Secretary  announced  on 
November  7, 1991,  that  the  interest  rate 
on  the  bonds  designated  Bonds  of 
November  2021,  described  in 
Department  Circular — Public  Debt 
Series— No.  36-91  dated  October  31. 
1991,  will  be  8  percent.  Interest  on  the 
bonds  will  be  payable  at  the  rate  of  8 
percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Dor  91-28729  Filed  11-26-91:  8:45  an] 
BUXINS  CODE  4«1*-40-«l 


(Supplement  to  Department  Circular— 
PubNc  Debt  Series— No.  35-91  ] 

Treasury  Notes,  Series  D-2001 

Waahington.  November  7. 1991. 

The  Secretary  announced  on 
November  6, 1991,  that  the  interest  rate 
on  the  notes  designated  Series  D-2001, 
described  in  Department  Circulaiv— 
Pubtic  Debt  Series— No.  35-91  dated 
October  31, 1981.  will  be  7V^  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7V^  percent  per  annum. 
Gerald  Mwphy, 
Fiscal  A  ssiatant  Secretary. 
[FR  Doa  91-28730  Filed  11-26-81;  8.45  am) 
BiLLHW  CODE  ^^1*-^l^4» 


[Department  Circuiar^-PubUc  Oabt 
No.  35-91] 


Treasury  Notes  of  Novembsr  15, 2001, 
Series  D-2001 

Washington.  October  31. 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $12,000.0004)00  of 
United  States  securities,  designated 
Treasury  Notes  of  November  15,  2001, 
Series  D-2001  (CUSIP  No.  912827  D2  5). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
biddii^  on  the  basis  of  yield.  Paynwnt 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rale  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 


Reserve  Banlcs,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Damiplien  of  Seairitiea 

2.1.  The  Notes  will  be  dated 
November  15, 1991,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1992,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15,  2001,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  nex.  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  liey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  8  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book -entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Departnent  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 


3,  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Pnblic  Debt, 

Washington,  DC  2ta39-t500. 
Wednesday,  Novemtier  6. 199t,  prior  to 
12  noon.  Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Standard  time,  for 
competitive  tenders.  Non-competitive 
tenders  as  defined  bekrw  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  November  5, 1991.  artd 
received  no  later  than  Friday.  November 
15. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $l,0tn,  and  larger  bids 
must  be  in  multiples  of  that  anvount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
armual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncom5>etitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  S&iXXUXn.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  aor  BMke  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  lenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  aoiount  for  each  customei  are 
furnished;  depository  iastitutians,  as 
described  in  section  19(bXl)(A), 
excluding  those  institutions  described  in 
subpara^aph  (vii].  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)):  and 
government  securities  broker/dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  15C(aKl)  of  the  Securities  and 
Exchange  Act  of  1994.  as  amended  by 
the  Government  Secunties  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  chargf  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  wiU  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds:  international  organizations  in 


61086 


Federal  Register  /  Vol.  56.  No.  230  /  Friday.  November  29.  1991  /  Notices 


which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 


and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Friday, 
November  15, 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  13. 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 


Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  section 
6.1..  the  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
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Principal  ComponeiUs.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitatton 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 


provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

73.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Covenanent  is  piedged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

Attachment  .\— CUSIP  Numbers  and 
DesignatioBS  for  the  Principal 
CamponeBl  and  Interest  Components  of 
Treasury  Notes  of  November  15.  2001. 
Series  D-2001,  CUSIP  No.  912827  D2  5 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (THIN)  Series  D-2001  due 
November  15,  2001.  CUSIP  Na  912820 
BCD. 


Interest  Components 


Dotignabon 


Treasury  Interest  (TINT)  due: 

May  15.  UaZ 

Hen.  15,  tSK 

May  14, 19S9 

Now.  15, 19B3 

May  tS.1S94 

Nov.  15, 1994. „ 
May  15,  1995... 
Nov.  15,  1995. 
Mat  15.  1«6-. 
Nov.  15,  199S., 
May  15, 1987. 
Nov.  15,1*07. 
May  15,  tSSe. 
No*.  15,  1996. 
May  15,  1999- 
Nov.  15.  1999. 
May  15,  2000.. 
Nov.  15.2000. 
May  15,  2001- 
Nov.  15.  2001 . 


CUSIP  No. 
9122B33 


EUO 
EV« 
EW« 
EX4 

EY? 

EZ9 

FA  3 

FBI 

FC9 

FD7 

FES 

PfZ 

FGO 

FH8 

FJ4 

FK1 

FL9 

FM7 

FNS 

FPO 
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HIHIHUM  FACE  AHOUHTS  UHICH  ARE 


HULTIPLES  OF  $1000  REQUIRED  IN  ORDER  TO  PRODUCE  IMTtHEST  PAYMENTS  THAT 


COUPON 
(ft) 


HIHIHUH 
FACE 


s.ooo 

110000.00 

5.12S 

1600000.00 

5.250 

800000.00 

5.375 

1600000.00 

5.500 

ilOOOOO.OO 

5.625 

320000.00 

5.750 

800000.00 

5.875 

1600000.00 

6.000 

100000.00 

6.125 

1600000.00 

6.250 

32000.00 

6.375 

1600000.00 

6.500 

400000.00 

6.625 

1600000.00 

6.750 

800000.00 

6.875 

320000.00 

7.000 

200000.00 

7.125 

1600000.00 

7.250 

800000.00 

7.375 

1600000.00 

7.500 

80000.00 

7.625 

1600000.00 

7.750 

800000.00 

7.875 

1600000.00 

8.000 

25000.00 

8.125 

320000.00 

8.250 

800000.00 

8.375 

1600000.00 

8.500 

400000.00 

8.625 

1600000.00 

8.750 

160000.00 

8.875 

1600000.00 

9.000 

200000.00 

9.125 

1600000.00 

9.250 

800000.00 

9.375 

64000.00 

9.500 

400000.00 

9.625 

1600000.00 

9.750 

800000.00 

9.875 

1600000.00 

10.000 

20000.00 

INTEREST 
PAYHENT 
(t) 


1000.00 
41000.00 
21000.00 
43000.00 
11000.00 
9000.00 
23000.00 
47000.00 
3000.00 
49000.00 
1000.00 
51000.00 
13000.00 
53000.00 
27000.00 
11000.00 
7000.00 
57000.00 
29000.00 
59000.00 
3000.00 
61000.00 
31000.00 
63000.00 
1000.00 
13000.00 
33000.00 
67000.00 
17000.00 
69000.00 
7000.00 
71000.00 
9000.00 
73000.00 
37000.00 
3000.00 
19000.00 
77000.00 
39000.00 
79000.00 
1000.00 
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HINIHUH 

COUPON 

FACE 

(t) 

($) 

10.125 

1600000.00 

10.250 

800000.00 

10.375 

1600000.00 

10.500 

400000.00 

10.625 

320000.00 

10.750 

800000.00 

10.875 

1600000.00 

11.000 

200000.00 

11.125 

1600000.00 

11.250 

160000.00 

11.375 

1600000.00 

11.500 

400000.00 

11.625 

1600000.00 

11.750 

800000.00 

11.875 

320000.00 

12.000 

50000.00 

12.125 

1600000.00 

12.250 

800000.00 

12.375 

1600000.00 

12.500 

16000.00 

12.625 

1600000.00 

12.750 

800000.00 

12.875 

1600000.00 

13.000 

200000.00 

13.125 

320000.00 

13.250 

800000.00 

13.375 

1600000.00 

13.500 

400000.00 

13.625 

1600000.00 

13.750 

160000.00 

13.875 

1600000.00 

14.000 

100000.00 

14.125 

1600000.00 

14.250 

800000.00 

14.375 

320000.00 

14.500 

400000.00 

14.625 

1600000.00 

14.750 

800000.00 

14.875 

1600000.00 

15.000 

MOOOO.OO 

15.125 

1600000.00 

INTEREST 

PAYMENT 

(» 


81000.00 
41000.00 
83000.00 
21000.00 
17000.00 
43000.00 
87000.00 
11000.00 
89000.00 
9000.00 
91000.00 
23000.00 
93000.00 
47000.00 
19000.00 
3000.00 
97000.00 
49000.00 
99000.00 
1000.00 
101000.00 
51000.00 
103000.00 
13000.00 
21000.00 
53000.00 
107000.00 
27000.00 
109000.00 
11000.00 
111000.00 
7000.00 
113000.00 
57000.00 
23000.00 
29000.00 
117000.00 
59000.00 
119000.00 
3000.00 
121000.00 


HINIHUH 

COUPON 

FACE 

(t) 

($) 

15.250 

800000.00 

15.375 

1600000.00 

15.500 

400000.00 

15.625 

64000.00 

15.750 

800000.00 

15.875 

1600000.00 

16.000 

25000.00 

16.125 

1600000.00 

16.250 

160000.00 

16.375 

1600000.00 

16.500 

400000.00 

16.625 

1600000.00 

16.750 

800000.00 

16.875 

320000.00 

17.000 

200000.00 

17.125 

1600000.00 

17.250 

800000.00 

17.375 

1600000.00 

17.500 

80000.00 

17.625 

1600000.00 

17.750 

800000.00 

17.875 

1600000.00 

18.000 

100000.00 

18.125 

320000.00 

18.250 

800000.00 

18.375 

1600000.00 

18.500 

400000.00 

18.625 

1600000.00 

18.750 

32000.00 

18.875 

1600000.00 

19.000 

200000.00 

19.125 

1600000.00 

19.250 

800000.00 

19.375 

320000.00 

19.500 

400000.00 

19.625 

1600000.00 

19.750 

800000.00 

19.875 

1600000.00 

20.000 

10000.00 

20.1^5 

IbOOOOO.OO 

20.250 

8000UO.OO 

ARE  MULTIPLES  01-  »1000. 


INTEhLST 
PAlfHENT 


i 


61000.00 
12J000.00 
31000.00 
5000.00 
63000.00 
127000.00 
2000.00 
129000.00 
13000.00 
131000.00 
33000.00 
133000.00 
67000.00 
27000.00 
17000.00 
137000.00 
69000.00 
139000.00 
7000.00 
141000.00 
71000.00 
143000.00 
9000.00 
29000.00 
73000.00 
147000.00 
37000.00 
14900U.00 
3000.00 
151000.00 
19000.00 
153000.00 
77000.00 
31000.00 
39000.00 
157000.00 
79000.00 
15900U.00 
1000.00 
IblOOO.OO 

8100U.0J 
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[Supplement  to  Department  Circular— 
Put)llc  Debt  Series— No.  34-91  ] 

Treasury  Notes,  Series  U-1994 

Washington,  November  6, 1991. 

The  Secretary  announced  on 
November  5, 1991,  that  the  interest  rate 
on  the  notes  designated  Series  U-1994, 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-91  dated 
October  31. 1991,  will  be  8  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-28731  Filed  11-26-91;  8:45  am] 
BIUJNO  CODE  4aiO-MMi 


[Department  Circular— Public  Debt  Series- 
No.  34-91] 

Treasury  Notes  of  November  15, 1994, 
Series  U-1994 

Washington,  October  31, 1991. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $14,000,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  November  15, 1994, 
Series  U-1994  (CUSIP  No.  912827  C9 1), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  fpr 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  15, 1991,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1992,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15. 1994,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

2.2.  The  notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 


Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500,  Tuesday, 
November  5, 1991,  prior  to  12  noon. 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
lenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  4, 1991,  and 
received  no  later  than  Friday,  November 
15. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $5,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 


prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)):  and 
government  securities  broker/dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  15C(a)(l)  of  the  Securities  and 
Exchange  Act  of  1934,  as  amended  by 
the  Government  Securities  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 
.  3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities:  public 
pension  and  retirement  and  other  public 
funds:  international  organizations  in 
which  the  United  States  holds 
membership:  foreign  central  banks  and 
foreign  states:  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  (he  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vb  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
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competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tender*.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3,7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full  or  when 
the  price  at  the  average  yield  is  cJver 
par. 

4.  Reservations 

4.1.  TTie  Secretary  of  the  Treasury 
expressly  reserves  the  ri^t  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Ehiblic  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Friday. 
November  15. 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday.  November  13, 
1991.  When  payment  has  been 


submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Gmieral  Provinons 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  lenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

(FR  Doc.  91-28728  Filed  11-26-01;  8:45  amj 
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is  located  at  1111  Constitution  Avenue. 
NW..  Washington.  DC.  The  n»eeting  will 
begin  at  8:30  a.m.  on  Wednesday. 
December  11  and  10  a.m.  on  Thursday. 
December  12. 1991.  The  will  include  the 
following  topics: 

Wednesday.  December  11. 1991 

1992  filing  season  readiness,  getting 
immigrants  into  the  system,  form  5471. 
critique  of  performance  measures,  joint 
national  quality  council  (INQC). 
standardization  of  forms  and  national  wage 
reporting,  employee  plans  examination 
program  directions,  telefile  demonstration. 

Thursday.  December  12. 1991 

Cir.  230  application  to  corporate  tax 
preparers,  recommendations  to  revise  other 
areas  of  circular  230,  appeals  modernization, 
status  of  coordinated  examination  program. 
1991  CAG  dosing. 

Note:  L.a8t  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Raiford  Gaffney.  Senior  Program 
Analyst  no  late  than  December  6, 1991. 
Ms.  Gaffney  may  be  reached  on  (202) 
566-3161  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Raiford  Gaffney. 
Senior  Program  Analyst.  Executive 
Secretariat,  OES,  room  3308,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFOR*I*T10N  COMTACn 
Raiford  Gaffney,  Senior  Program 
Analyst  (202)  566-3161  (Not  toll-ft^e). 
Fred  T.  Goldlwrg,  |r.. 
Commissioner. 
|FR  Doc.  91-28683  Filed  11-27-91;  8:45  am) 
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Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
December  11  &  12. 1991.  The  meeting 
will  be  held  in  room  3313  of  the  Internal 
Revenue  Service  building.  The  Building 


UNITED  STATES  INFORMATION 
AGENCY 

Group  Projects  for  Hiternational 
Visitor  Grantees 

AOCNCV:  United  States  Information 

Agency. 

action:  Notice;  request  for  proposals. 

Correction 

In  reference  to  the  request  for 
proposals  which  was  published  by  U^A 
in  the  Federal  Register  of  Monday. 
September  23. 1991.  Vol.  56.  No.  164 
beginning  on  page  47987.  the  word 
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is  located  at  1111  Constitution  Avenue. 
NW..  Washington.  DC.  The  meeting  will 
begin  at  8:30  a.m.  on  Wednesday. 
December  11  and  10  a.m.  on  Thursday. 
December  12, 1991.  The  will  include  the 
following  topics: 

Wednesday.  December  11.  IWl 

1992  filing  season  readiness,  getting 
Immigrants  into  the  system,  form  5471. 
critique  of  performance  measures,  joint 
national  quality  council  (INQC). 
standardization  of  forms  and  national  wage 
reporting,  employee  plans  examination 
program  directions,  telefile  demonstration. 

Thursday.  December  12. 1991 

Cir.  230  application  to  corporate  tax 
preparers,  recommendations  to  revise  other 
areas  of  circular  230,  appeals  modernization, 
status  of  coordinated  examination  program. 
1991  CAG  closing. 

Note:  l.a8t  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Raiford  Gaffney.  Senior  Program 
Analyst  no  late  than  December  6. 1991. 
Ms.  Gaffney  may  be  reached  on  (202) 
566-3161  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Raiford  Gaffney. 
Senior  Program  Analyst  Executive 
Secretariat  OES.  room  3308.  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORHMTION  CONTACT: 
Raiford  Gaffney,  Senior  Program 
Analyst  (202)  566-3161  {Not  toll-ft«e). 
Fred  T.  Goldberg,  |r., 
Commissioner. 
[FR  Doc.  91-28683  Filed  11-27-91;  8:45  am] 

BILLING  CODE  4S3IH>1-M 


UNITED  STATES  INFORMATION 
AGENCY 

Group  Pro)ects  for  International 
Visitor  Grantees 

agency:  United  States  Information 

Agency. 

action:  Notice;  request  for  proposals. 


Correction 

In  reference  to  the  request  for 
proposals  which  was  published  by  USIA 
in  the  Federal  Register  of  Monday, 
September  23. 1991.  Vol.  56.  No.  164 
beginning  on  page  47987.  the  word 


"private"  should  be  deleted  from  the 
SUMMARY  paragraph. 
The  paragraph  should  read  as  follows: 

"SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Information  Agency 
(USIA)  announces  its  intention  to  award  ten 
grants  of  approximately  $130,000  each  to  not- 
for-profit  organizations  arranging  group 
projects  for  International  Visitors  traveling 
within  the  U.S." 

All  other  aspects  of  the  request  for 
proposals  remain  in  force. 

Dated:  November  21. 1991. 
WUIiam  P.  Glade. 

Associate  Director,  Bureau  of  Educational 

and  Cultural  Affairs. 

|FR  Doc.  91-28587  Filed  11-27-91;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
paperwork  Reduction  Act  (44  W.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420  (202)  233- 
3021 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington.  DC  205- 
30.  (202)  395-7316.  Do  not  send  requests 
for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  30, 1991. 

Dated:  November  2a  1991. 


By  direction  of  the  Secretary. 
Frank  E  Lalley, 

Associate  Deputy,  Assistant  Secretary  for  ' 
information  Resources  Policies  and 
Oversight. 

Extension 

1.  Uniform  Residential  Appraisal 
Report,  Fannie  Mae  Form  1004/Freddie 
Mac  Form  70. 

2.  Fannie  Mae  Form  1004/Freddie  Mac 
Form  70  is  used  to  establish  the 
reasonable  (appraised)  value  for  VA 
guaranty  loan  purposes,  and  to 
determine  the  acceptability  of  properties 
for  which  unsatisfactory  conditions  or 
needed  repairs  are  reported  by 
appraisers. 

3.  Individuals  or  households; 
Businesses  or  other  for-profit;  Small 
businesses  or  organization. 

4.  As  the  requirement  for  appraisal 
reports  is  a  common  practice  in  the 
housing  industry.  1  hour  is  being  shown 
for  the  total  annual  reporting  hours. 

5.  3  hours. 

6.  On  occasion. 

7.  500.000  responses. 

\VH.  Doc.  91-28614  Filed  11-27-91;  a45  am) 
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Cost-of-LMng  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

SUMMARY:  As  required  by  law.  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIC)  programs.  These 
adjustments  are  based  on  the  rise  in  the 
Consumer  Price  Index  (CPI)  during  the 
one  year  period  ending  September  30. 
1991.  VA  is  also  giving  notice  of  the 
maximum  amount  of  reimbursement  that 
may  be  paid  for  headstones  or  markers 
purchased  in  lieu  of  Government- 
furnished  headstones  or  markers  in 
Fiscal  Year  1992  which  began  on 
October  1, 1991. 

DATES:  These  COLAs  are  effective 
December  1. 1991.  The  headstone  or 
marker  allowance  rate  is  effective 
October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bisset  Jr..  Consultant,  Regulations 
Staff.  Compensation  and  and  Pension 
Service  (211B),  Veterans  Benefit 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  233-3005. 


SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  38  U.S.C.  5312 
(formeriy  3112)  and  section  306  of  Public 
Law  95-588,  VA  is  required  to  increase 
the  benefit  rates  and  income  limitations 
in  the  pension  and  parents'  DIC 
programs  by  the  same  percentage,  and 
effective  the  same  date,  as  increases  in 
the  benefit  amounts  payable  under  title 
II  of  the  Social  Security  Act.  The 
increased  rates  and  income  limitations 
are  also  required  to  be  published  in  the 
Federal  Register. 

The  Social  Security  Administration 
has  announced  that  there  will  be  a  3.7 
percent  cost-of-living  increase  in  social 
security  benefits  effective  December  1. 
1991.  Therefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the  VA 
pension  and  parents'  DIC  programs  will 
be  effective  December  1, 1991: 

Table  i  —Improved  Pension 

Maximum  Annual  Rates 

(1)  Veterans  permanently  and  totally  disabled  (38 
U.S.C.  1521  (formerly  521)): 

Veteran  with  no  dependents $7,397 

Veteran  with  one  dependent 9689 

For  each  additional  dapendem i  258 

(2)  Veterarfs  in  need  o(  aid  and  attendancv  (33 
use.  1521  (formerly  521)): 

Veteran  with  no  dependents 11.832 

Veteran  with  one  dependent 14.124 

For  each  additional  dependent i  258 

(3)  Veterans  who  are  housetx>und  (38  UJS.C.  1521 
(formerly  521)); 

Veteran  with  no  dependents 9.041 

Veteran  with  one  dependent 1 1 .333 

For  each  additional  dependent 1.258 

(4)  Two  veterans  married  to  one  another.  coml>r«d 
rates  (38  U.S.C  1521  (formerly  521)): 

Neittier  veteran  in  need  of  aid  and 

attendance  or  hooselxxjnd _ 9.689 

Either  veteran  in  need  of  aid  and 

attendance 14,124 

Both  veterans  in  need  of  aid  and 

attendance _ 18.557 

Either  veteran  housebound 1 1 .333 

Both  veterans  housebound 12  979 

One  veteran  housebound  and  one 
veteran  m  need  of  aid  and  at- 
tendance   15.766 

For  each  dependent  child 1.258 

(5)  Surviving  spouse  alone  ar>d  with  a  child  or 
children  of  the  deceased  veteran  m  custody  of  the 
sunflving  spouse  08  U  S.C.  1541  (lormerty  541)): 

Survivir>g  spouse  alone 4.957 

Surviving  spouse  and  one  child  in 

his  or  her  custody 6.494 

For  each  additional  child  in  hit  or 

her  custody 1.258 

(6)  Surviving  spouses  in  need  o<  aid  and  attendance 
(38  U.S.C.  1541  (formerly  541)): 

Surviving  spouse  alone 7.929 

Surviving  spouse  with  orte  child  in 

tiis  or  her  custody 9.462 

For  each  additional  child  in  his  or 

her  custody 1.258 

(7)  Surviving  spouses  wtx)  are  housebound  (38 
use.  1541  (formerly  541)): 

Surviving  spouse  alone 6.061 

Surviving  spouse  and  one  child  in 

his  or  her  custody 7.594 

For  each  additional  child  in  his  or 

her  custody 1.258 

(8)  Surviving  child  alone  (38  U.S.C.  1542 
(formerly  542)) 1.258 
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Table  1— Contmoed 

Redudon  fOr  income.  The  rate  payable  s  the  appli- 
'  cflbte  manmum  rate  minus  the  countable  annual 

income  ol  the  eligible  person.  (38  U.S.C.  1521. 

1541   and  1542  (tormerty  521.  541   and  542)) 
MexKan  border  penod  and  World  War  I  veterans. 

The  applicable  ma»mum  ar>nual  rate  payable  to  a 

Mexican  border  penod  or  World  War  I  veteran 

under  this  table  shall  t>e  irKreased  by  SI, 673.  (38 

U.S.C.  1521(g)  (formerly  521(g)).) 
CMC  shall  be  paid  monthly  to  parents  of  a  deceased 

veterw  in  the  foHoonng  arfynints  (38  U.S.C.  1315 

(formerly  415)) 


TABIX2 

(One  parent  If  there  •  only  one  parent,  ttw  monthly  rale  of 
OIC  paid  to  such  parent  shai  tw  $349  reduced  on  the 
tias)*  of  Iha  parai«'«  annual  vicome  accordng  to  the 
ioDovwng  tormula] 

For  each  $i  o>  annual  mcoma 

The  t34S  monMy  rale        Which  is  more      Bui  not  more 
(hall  be  laducaA  by  (wn  than 

$0.00 0  $800 

.80 - $800  8.414 

No  CMC  is  patyaMe  under  ttvs  table  if  annual  income 

exceeds  $8,414 
One  parerri  wl>o  has  rgmamed.  If  ttwre  is  only  one 
parent  and  tfie  parent  has  remamed  and  ts  living 
wKh  ttw  parent's  spouse.  DC  shall  be  paid  under 
Table  2  or  under  Tatile  4.  tyf^ichever  shall  result  in 
the  greater  tMnefit  betrtg  paid  to  ttw  veteran's 
parent.  In  ttie  case  of  remarriage,  ttw  total 
Comtxr>ed  annual  income  of  ttie  parent  and  ttw 
parent's  spouse  shall  tie  counted  m  determining 
ttw  rrxinttiiy  rate  of  DIC 
Two  parents  not  living  together  The  rates  in  Tat)le  3 
apply  to  (1 )  tv»o  parents  wtx)  are  not  Irvmg 
togettwr.  or  (2)  an  unrtwmed  parent  »rtwn  twth 
parents  are  living  and  ttw  other  parent  has 
remarrwd  The  monthly  rale  of  DIG  paid  to  each 
sucti  parent  shall  be  $250  redMceni  on  the  basis  of 
each  parent's  annual  incoriw.  according  the 
following  formula 


TA84^3 

For  each  $1  of  annual  «v»me 

Tr>e  S2S0  monthly  rale        IMhlch  It  more      But  not  mora 
ahal  b*  reduced  by  than  than 

$0.00 - 0  $800 

.08 $800  900 

.07 900  1,100 

06 1.100  8,414 


Tabi^  3 — Continued 

No  DIC  IS  payable  under  this  table  if  annual  incorrw 
exceeds  $8,414 

Tm)  parents  living  together  or  remarried  parents 
living  with  spouses  The  rates  in  Table  4  apply  to 
each  parent  living  with  another  parent;  and  each 
remamed  parent,  wtwn  twth  parents  are  alive. 
The  monthly  rale  of  DIC  paid  to  such  parerrts  iwill 
be  $235  reduced  on  ttw  twisis  of  the  combined 
annual  income  of  ttw  tv»o  parents  living  togettwr 
or  ttw  remamed  parent  or  parents  and  spouse  or 
spouses,  as  computed  under  ttw  foNowing 
formula. 


The  $235  montNy  rate  shall 
be  reduced  by 


Which  is 
more 
than 


But  not 
more 
ttian 


$0.00 0         $1,000 

,03 $1,000  1.500 

.04 1.500  1.900 

.05 .._  1.900  2.400 

.06 _ 2,400  2.900 

.07 _ 2,900  3.200 

.08 3.200  11.313 

No  DIG  ia  payable  under  this  table  H  combined 
annual  income  exceeds  $11,313. 

The  rates  in  this  table  are  also  applicat>le  in  ttw 
case  of  one  surviving  parent  wtio  tws  remarried, 
computed  on  the  basis  of  the  combined  ir>co»TW  o« 
ttw  parent  and  spouse,  if  thn  would  be  a  greater 
benefit  ttwn  that  specified  in  Table  2  for  one 
parent. 

Aid  and  attendance.  The  monthly  rate  of  DIC  pay- 
able to  a  parent  under  Tables  2  ttwough  4  stiail  be 
irx^eased  by  $186  if  such  parent  is  (1)  a  patient  in 
a  nursing  horrw.  or  (2)  twipless  or  blirxj,  or  so 
nearly  helpless  or  blmd  as  to  need  or  require  ttw 
regular  aid  and  attendance  of  another  person 

Minimum  rate  The  monthly  rate  of  DIC  pa^We  to 
any  parent  under  Tables  2  through  4  shaH  not  be 
less  ttian  $5. 


Tabix  5.— Section  306  Pension  Income 

lj»*ITATIONS 

(1)  Veteran  or  surviving  spouse  with  no  depend- 
ents. $8,414  (Pub.  L    95-588.  section  306(a)) 

(2)  Veteran  with  no  dependents  in  need  of  aid  and 
attendance,  $8,960  (38  U  S.C.  1521(d)  (formerly 
521(d))  as  in  effect  on  December  31.  1978). 

(3)  Veteran  or  surviving  spouse  with  oiw  or  more 
dependents.  $11,313  (Pub  L.  95-588,  section 
306(a)). 

(4)  Velaran  wMh  one  or  more  dependents  in  need 
of  aid  and  attendance.  $11,660  (38  U.S.C.  1521(d) 
(formerly  521(d))  as  in  effect  on  December  31. 
1978). 

(5)  Child  (no  erttitled  veteran  or  sun/iving  spouse). 
$6,877  (Pub.  L  95-586.  section  306(a)). 

(6)  Spouse  mcome  exclusion  (38  CFR  3.262), 
$2,683  (Pub.  L  95-568.  section  306(a)(2)B)). 


Table  6.— Ou>-Law  Pension  Income 
Limitations 

(1)  Veteran  or  surviving  spouse  wittiout  dependents 
or  an  entilled  chiW.  $7,365  (Pub  L  95-588,  sec- 
tion 306(b)). 

(2)  Veteran  or  surviving  apouse  with  orw  or  mora 
dependents.  $10,620  (Pub  L  95-588,  section 
306(b(). 


Headstone  or  Marker  Allowance 

Under  38  U.S.C.  2306(d)  (formerly 
906(d)),  VA  may  provide  reimbursement 
for  the  cost  of  non-Government 
headstones  or  markers  at  a  rate  equal  to 
the  actual  cost  or  the  average  actual 
cost  of  Government-furnished 
headstones  or  markers  during  the  fiscal 
year  preceding  the  fiscal  year  in  which 
the  non-Government  headstone  or 
marker  was  purchased,  whichever  is 
less. 

Section  8041  of  Public  Law  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1, 1990.  However,  in  a 
precedent  opinion  (O.  G.  C.  Prec.  17-90), 
VA  General  Counsel  held  that  there  is 
no  limitation  period  applicable  to  claims 
for  benefits  luider  the  provisions  of  38 
U.S,C,  2306(d). 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation.  Office  of 
Memorial  Programs  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  number  of  headstones 
and  markers  procured  by  VA  during  that 
fiscal  year  and  rounding  to  the  nearest 
whole  dollar  amount. 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  Fiscal  Year  1991  under  the 
above  computation  method  was  $97. 
Therefore,  effective  October  1. 1991,  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  1992  is 
$97, 

Dated:  November  22. 1991. 
Edward  |.  Denvinski, 
Secretary  of  Vetemns  Affairs. 
[FR  Doc  91-28761  Filed  11-27-91;  a-45  ain| 
Btixmo  CODE  natv^i-ii 
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SI  .000 
1.500 
1.900 
2.400 
2.900 
3,200 
11.313 
combined 


Table  6— Old-Law  Pension  Income 

LlMITATtONS 

(1)  Veteran  of  surviving  spouse  withool  dependents 
or  an  enlMed  cMd.  S7.366  (Pub  L  9&-S88.  sec- 
tion 306<bM. 

(2)  Veteran  or  surviving  spouse  with  or»  or  more 
dependents,  $10,620  (Pub  L  95-588,  section 
306(b)) 


Headstone  or  Marker  Allowance 

Under  38  U.S.C.  2306(d)  {formerly 
906(d)).  VA  may  provide  reimbursement 
for  the  cost  of  non-Government 
headstones  or  markers  at  a  rate  equal  to 
the  actual  cost  or  the  average  actual 
cost  of  Government-furnished 
headstones  or  markers  during  the  fiscal 
year  preceding  the  Fiscal  year  in  which 
the  non-Government  headstone  or 
marker  was  purchased,  whichever  is 
less. 

Section  8041  of  Public  Law  101-506 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1, 1990.  However,  in  a 
precedent  opinion  (O.  G.  C.  Prec.  17-90). 
VA  General  Counsel  held  that  there  is 
no  limitation  period  applicable  to  claims 
for  benefits  under  the  provisions  of  38 
U.S.C.  2306(d). 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation.  Office  of 
Memorial  Programs  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  number  of  headstones 
and  markers  procured  by  VA  diuing  that 
fiscal  year  and  rounding  to  the  nearest 
whole  dollar  amount 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  Fiscal  Year  1991  under  the 
above  computation  method  was  $97. 
Therefore,  effective  October  1, 1991.  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  1992  is 
$97. 

Dated  November  22. 1991. 
Edward ).  Derwinski. 
Secretary  of  Veterans  Affairs. 
(FR  Doc  91-28761  FUed  11-27-^;  8:45  am) 
BltUNGCOOE  nafr^i-ii 
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Vol.  56.  hk>.  230 
Friday.  November  2S.  IflBl 


Ttiis  section  of  tt»  FEDERAL  RECalSTER 
contains  notices  of  meetinQS  published 
under  the  "Government  in  ttw  Sunshme 
Act-   (Pub.   L   S4-409)   5   U.&C   552b(eH3). 


U.S.  COMMISSION  ON  aVIL  MONTS 

November  25. 1991. 

DATE  AND  TIME:  Friday.  Decembo'  6. 

1991. 9:00  a.m.  -  5:00  pjn. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

1121  Vemicnt  Avenue.  N.J.,  Room  512. 

Washington,  D.G  20425. 

STATUS:  Open  to  the  Public. 

December  &  1991 

I.  Approval  of  Agenda 

U.  Approval  of  Minutes  of  November  Meeting 

III.  Anouncements 

IV.  Civil  Rtghta  iMues  Pacing  Asian 
Americans  in  the  1980s 

V.  Appointments  (or  the  Missouri  and  New 
jersey  Advisory  Committees 

VI.  Racial  and  Religious  Tensions  on  Selected 
Kansas  College  Campuses 

VII.  Staff  Director's  Repoit 

VIII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press 

and  Communications,  (202)  375-3812. 

Emma  Monroig. 

Solicitor. 

[FR  Doc.  91-28736  Piled  11-25-91;  4:50  am] 

Bttxmo  CODE  ass-si^ 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  December  3. 

1991. 10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washin^on. 

DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U3il 

S  437g. 
Audits  candticted  pursuant  to  2  \iS.C  \  437g, 

S  438<b).  and  Title  28,  U.S.C 
Matters  concermng  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedtiret  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  December  5, 
1       1991, 10.00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Future  Meetings 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 


Advisory  Opinion  1991-34:  Mr.  Trent  R. 

Benzo  of  the  West  Virginia  Republican 

State  Committee 
Notice  of  Disposition  of  Petition  for 

Rulemaking  Filed  by  Common  Cause 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Bland,  Press  Offker, 

Telephone  (202)  219-4155. 
Delores  Harris, 
Administrative  AssistaaL 
(FR  Doc  91-28834  Filed  11-28-91:  2:54  pm] 
>  cooc  sns-at-M 


DEPARTMBTT  OP  JUSTICE 

UNITR»  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Law  94-409)  [5  U.S.C  Section 

552bl 

TIME  AND  date:  9:00  a.m.  to  12:00  p.m., 

Tuesday,  December  3, 1991. 

place:  5550  Friendship  Boulevard. 

Chevy  Chase,  Maryland.  20815. 

STATUS:  Closed  pursuant  to  a  voice  to 

be  taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED: 

1.  Appeals  to  the  Commission  of 
approximately  9  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CJ^.R.  Section  2.17.  These 
are  all  cases  originally  heard  by  examiner 
panels  wherein  inmates  of  Federal  prisons 
have  applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release.  In 
addition,  the  Ck)mmi8sion  will  be  voting  on  a 
disqualification  proceeding  under  28  CIF.R. 
Section  2.61(b). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jeffrey  Kostbar.  Chief 
Analyst,  National  Appeals,  United 
States  Parole  Commission,  (301)  492- 
5968. 

Dated:  November  2S.  1991. 
Michad  A.  Stover. 

Genera]  Counsel  U^  Parole  Commission. 
[PR  Doc  91-28814  Filed  11-2&-91:  2:29  pm) 

BHJJNa  cooc  441»-0t-M 

DEPARTMENT  OP  JUSTICE 

UNTTB)  STATES  PAROLE  COMMISSION 

Public  Announcement 

Ptuvuant  to  the  Government  in  the 

Simshine  Act 

(Public  Law  94-409)  [5  U.S.a  Section 

552b) 

TIME  AND  DATE:  1:00  p.m..  Tuesday. 

December  3. 1991. 


place:  5550  Friendship  Boulevard 
Chevy  Chase,  Maryland.  20815. 

STAms:  Open. 

MATTERS  TO  BE  CONSIDCREOC 

The  following  matters  have  been 
placed  on  the  agenda  for  the  open 
Parole  Commission  meeting: 

1.  Approval  of  aunwtet  of  previous 
CoBuaission  meeting. 

2.  Reports  from  the  Chairman, 
CommissioBers.  L^^al.  Case  Opentiona. 
Program  Coordinator,  and  Administrative 
Sections. 

3.  Amendments  to  28  C.P.R.  Section  2.06. 
regarding  prisoners  with  aggregate  U.S.  and 
D.C.  Code  Sentences,  and  pamling  policy 
concerning  federally-housed  female  D.C 
Code  prisoners. 

4.  Discussion  of  whether  the  parole  of 
certain  white  cottar  offenders  would 
"promote  disrespect  for  the  law." 

5.  Discussion  on  Analyst  Section 
Standards. 

6.  Presentation  by  Beth  Weinman. 
Transitional  Service  Coordinator.  Bureau  of 
Prisons.  Drug  Abuse  Program. 

7.Ptapossd  Amendnwmt  lo  Sectioa 
2.43(e)(2).  Early  Termination  of  Parole 
Supervision. 

8.  Presentation  on  the  Modification  of  the 
Guideline  Range  for  Administrative  Parole 
Viols  tors. 

9.  Presentation  on  th«  estabhskswat  of 
CommisskOB  Policy  on  UtilizatioB  of 
Reimbsrsalile  Agroemest  and  Retired 
Annuitant  Staff. 

AOBICV  CONTACT:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
CommisSMML  (301)  492-5962. 

Dated:  Novemlisr  2S.  101. 
Michael  A.  Sto«as, 

General  Counsel.  U.S.  Parole  Commission. 
[FR  Doe.  91-28615  Plied  11-26-91: 2:29  pm) 

BIUJNO  cooc  441S-St-« 


LEGAL  SERVICa  CONPORATIOM I 
OF  DIRECTORS 

Provision  for  the  Dehvery  of  Legal 
Services  Conmiittee  Meeting;  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Provision  for  the  Delivery  of 
Legal  Services  Committee  will  be  held 
on  December  7. 1991.  The  meeting  %vill 
commence  at  1:00  p.m.' 


■  Due  to  the  poeeibitity  iSat  tlte  l.e«iil  Servicea 
CoiporaliOB  Board  of  Oirecton'  termi  may  expire 
whm  riiiipsss  ooDciiMiet  this  sesaioii.  memben  of 
the  public  are  requested  \a  call  tlie  teiepiioM 
BHslNr  Baled  below  to  confinn  that  this  meeting 
will  ba  haU  ai  nouced. 
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place:  The  Clarion  Hotel.  200  South  4th 
Street.  The  Spirit  of  St.  Louis  Room.  St. 
Louis.  Missouri  63102.  (314)  241-0500. 

STATUS  OF  MCETINO:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Consideration  of  Guidelines  Uses  for 
Unsolicited  Proposals  for  Corporation  Grants. 

3.  Consideration  of  the  Current  Corporation 
Poliry  Governing  Interstate  Subgrants. 

4.  Consideration  of  Vehicles  Through 
Which  the  Corporation  Could  Assist  LSC- 
Funded  Grantees  To  Recruit  and  Retain  Staff 
Attorneys. 

5.  Consideration  of  Vehicles  Through 
Which  the  Corporation  Could  Facilitate  the 
Work  of  Client  Organizations  on  a  National 
I^vel. 

6.  Consideration  of  Matters  Related  to  the 
Continued  Annual  Funding  of  Law  School 
Clinics. 

7.  Consideration  of  the  Provision  of 
Funding  for  Innovative  Grant  Proposals. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie.  Executive  Office.  (202) 
863-1839. 

Date  Issued:  November  26. 1991. 
Patricia  D.  Batie. 
Corporation  Secretary 
(FR  Doc.  91-28863  Filed  11-26-91:  3:32  p.m.) 
WUINO  CODE  70M-ei-«l 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting;  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Audit  and  Appropriations 
Committee  will  be  held  on  December  8, 
1991.  The  meeting  vwil  commence  at 
12:00  p.m.' 

PLACE:  The  Clarion  Hotel.  200  South  4th 
Street;  The  Eugene  Field  Room.  St. 
Louis.  Missouri  63102.  (314)  241-9500. 

STATUS  OF  MEETING:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  .November  17. 
1991  Meeting. 

3.  Consideration  of  Lease  for  OfTice  Space 
for  the  Legal  Services  Corporation 
Headquarters. 

4.  Consideration  of  Fiscal  Year  1992 
Management  and  Administration  Budget. 

5.  Consideration  of  Fiscal  Year  1991 
Carr>'over  Funds. 

6.  Consideration  of  Public  Comment  on  the 
Proposed  Fiscal  Year  1993  Budget  of  the  Legal 
Services  Corporation. 


7.  Consideration  of  Adequate  Funding  for 
the  Micronesian  Legal  Services  Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  863-1839. 

Date  Issued:  November  26. 1991. 
Patrida  D.  Batia. 
Corporate  Secretary. 
(FR  Doc.  91-28864  Filed  11-26-91:  3:32  pm) 

MLUNO  COM  7060-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Operations  and  Regtilations  Committee 
Meeting:  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Operations  and  Regulations 
Committee  will  be  held  on  December  10. 
1991.  The  meeting  will  commence  at  8:00 
a.m.* 

PLACE:  The  Clarion  Hotel,  200  South  4th 
Street.  The  Mississippi  Room.  St.  Louis. 
Missouri  63102,  (314)  241-9500. 
STATUS  OF  MEETINQ:  Open. 
MATTER  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  13. 
1991  Meeting. 

2.  Consideration  of  Matters  Related  to  the 
Design  and  Development  of  a  Demonstration 
Project  for  the  Competitive  Bidding  of  Funds 
Granted  by  the  Legal  Services  Corporation. 
CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  Executive  Office.  (202) 
863-1839. 

Date  Issued:  November  28. 1991. 
Patricia  D.  Batie. 
Corporate  Secretary. 

[FR  Doc.  91-28865  Filed  11-26-91:  3:32  pm) 
■aUNQ  CODE  7060-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Meeting:  Notice 

TIME  AND  date:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  December 

10. 1991.  The  meeting  will  commence  at 

10:00  a.m.* 

PLACE:  The  Clarion  Hotel.  200  South  4th 

Street.  The  Mississippi  Room  St.  Louis. 

Missouri  63102.  (314)  241-9500. 

STATUS  OF  MEETING:  Open,  except  that  a 

portion  of  the  meeting  may  be  closed 

pursuant  to  a  vote  of  a  majority  of  the 


'  Due  to  the  possibility  ttiat  t><e  Legal  Service* 
Corporation  Board  of  Directors"  terms  may  expire 
when  Congress  concludes  this  session,  members  of 
the  public  are  requested  to  call  the  telephone 
number  listed  below  to  confirm  that  this  meeting 
will  be  held  as  noticed. 


■  Due  to  the  poMibility  thai  the  Legal  Services 
Corporation  Board  of  Directors'  terms  may  expire 
when  Congress  concludes  this  session,  members  of 
the  public  are  requested  to  call  the  telephone 
number  listed  t>elow  to  conrirm  that  this  meeting 
Will  be  held  as  noticed. 

'  Due  to  the  possibility  that  the  Legal  Services 
Corporation  Board  of  Directors'  terms  may  expire 
when  Congress  concludes  this  session,  members  of 
the  public  are  requested  to  call  the  telephone 
numk>er  listed  below  to  confirm  that  this  meeting 
will  be  held  as  noticed. 


Board  of  Directors.  At  the  closed 
session,  subject  to  the  aforementioned 
majority  vote,  the  Board  of  Directors 
will  hear  and  consider  the  report  of  the 
General  Counsel  on  litigation  to  which 
the  Corporation  is  a  party,  and  will 
consider,  in  consultation  with  its 
counsel,  pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  and  consider  a  report  on 
current  investigations  from  the  Inspector 
General.  The  closing  is  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b{c)(2).  (6),  and  (10)).  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Sections 
1622.5(a).  (e).  and  (h)).  The  closing  will 
be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue.  S.W^  Washington. 
D.C.  20024.  in  its  three  reception  areas, 
and  will  otherwise  be  available  upon 
request 
MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  17.    - 
1991  Meeting. 

3.  Chairman's  and  Members'  Reports. 

4.  President's  Report. 

5.  Inspector  General's  Report. 

6.  Consideration  of  Audit  and 
Appropriations  Committee  Report. 

7.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

8.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

CLOSED  SESSION:  * 

9.  Consideration  of  Report  by  Inspector . 
General  on  Current  Investigations  and  Other 
Matters. 

la  Consideration  of  Pending  Personnel 
Actions  and  Personnel-Related  Rules  and 
Practices  and  Consultation  with  Board's 
Special  Counsel. 

11.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  the 
Corporation  is  a  Party. 

OPEN  session: 

12.  Consideration  of  Report  by  Staff  on  the 
Status  of  Applications  for  Migrant  Funding. 

13.  Consideration  of  Other  Business. 


*  It  is  anticipated  that  the  executive  session  will 
conclude  at  approximately  1:40  p.m.  The  open 
session  will  reconvene  immediately  thereafter 
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Board  of  Directors.  At  the  closed 
session,  subject  to  the  aforementioned 
majority  vote,  the  Board  of  Directors 
will  hear  and  consider  the  report  of  the 
General  Counsel  on  litigation  to  which 
the  Corporation  is  a  party,  and  will 
consider,  in  consultation  with  its 
counsel,  pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  and  consider  a  report  on 
current  investigations  from  the  Inspector 
General.  The  closing  is  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2).  (6),  and  (10)),  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Sections 
1622.5(a),  (e),  and  (h)].  The  closing  will 
be  certiHed  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue.  S.W.,  Washington. 
D.C.  20024.  in  its  three  reception  areas, 
and  will  otherwise  be  available  upon 
request. 

MATTERS  TO  BE  CONSIDERED*. 

OPEM  session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  17.    - 
1991  Meeting. 

3.  Chairman's  and  Members'  Reports. 

4.  President's  Report. 

5.  Inspector  General's  Report. 

6.  Consideration  of  Audit  and 
Appropriations  Committee  Report. 

7.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

8.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

closed  session:  * 

9.  Consideration  of  Report  by  Inspector , 
General  on  Current  Investigations  and  Other 
Matters. 

10.  Consideration  of  Pending  Personnel 
Actions  and  Personnel-Related  Rules  and 
Practices  and  Consultation  with  Board's 
Special  Counsel. 

11.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  the 
Corporation  is  a  Party. 

OPEN  session: 

12.  Consideration  of  Report  by  Staff  on  the 
Status  of  Applications  for  Migrant  Funding. 

13.  Consideration  of  Other  Business. 
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*  It  it  anticipated  that  the  executive  session  will 
conclude  at  approximately  1:40  p.m.  The  open 
session  will  reconvene  immediately  thereafter 


CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie.  Executive  Office.  (202) 
863-1839. 

Date  Issued:  November  26. 1901. 
Patrick  D.  Batie, 
Corporate  Secretary 

(FR  Doc.  91-28866  Filed  11-26-91;  3:32  pot) 
HUJMft  COOC  nM-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editofial  con'ections  of  previously 
put)lished  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  tho 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 

Service 

9CFRPart73  * 
[Docket  No.  8S-1S1] 
Scabies  in  Cattle 

Correction 

In  rule  document  91-25299  beginning 
on  page  52462  in  the  issue  of  Monday, 
October  21. 1991,  make  the  following 
correction: 

§73.9    [CorrMted] 

On  page  52463,  in  the  second  column, 
in  §  73.9,  in  the  third  line  insert  after 
"APHIS"  the  words  "and  in  the  text  of 
paragraph  (b)  "a  Veterinary  Services"  is 
changed  to  "an  APHIS".". 

WLUNO  CODE  ISOS-OI-O 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1430 

Milk  Price  Support  Program 

Correction 

In  rule  document  91-2748  beginning  on 
page  4525  in  the  issue  of  Tuesday, 
February  5, 1991,  make  the  following 
correction: 

On  page  4532,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "PR  Doc.  2784"  should  read 
"FR  Doc.  2748". 

BltUNQ  COOC  ISOMI-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  910102-1217] 
RIN  064S-AO01 

Atlantic  Bluefln  Tuna  Fishery 

Correction 

In  rule  document  91-23769  beginning 
on  page  50061  in  the  issue  of  Thursday, 
October  3, 1991,  make  the  following 
correction: 

§285.21    [Corracted] 

On  page  50063,  in  the  first  column,  in 
§  285.21,  in  the  first  line,  "(3)"  should 
read  "(e)". 

BtUJNO  CODE  150S414 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  91-74-NG] 

Enron  Gas  Marketing  Inc.;  Application 
for  Blanket  Authorization  to  Import 
and  Export  Natural  Gas 

Correction 

In  notice  document  91-26152  beginning 
on  page  55917,  in  the  issue  of 
Wednesday,  October  30, 1991,  make  the 
following  corrections: 

1.  On  page  55917,  in  the  first  column, 
the  docket  number  should  read  as  set 
forth  above. 

2.  On  page  55918,  in  the  second 
column,  in  the  Brst  file  line,  "FR  Doc.  91- 
26512"  should  read  "FR  Doc.  91-26152". 

BtUMO  COOC  150MI14 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1145 

[Ex  Parte  No.  394  (Sub4to.  3)] 

Cost  Ratios  for  Recyclabies; 
Compliance  Procedures 

Correction 

In  rule  document  91-27756  beginning 
on  page  58317  in  the  issue  of  Tuesday, 
November  19, 1991,  make  the  following 
correction: 


§1145.4    [Corrected] 

On  page  58319,  in  the  second  column, 
in  §  1145.4(e],  in  the  second  column,  in 
the  third  line,  "and"  should  read  "any". 


BUXJNO  CODE  1S0S-01-O 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

Correction 

In  notice  document  91-4878  appearing 
on  page  8792  in  the  issue  of  Friday, 
March  1, 1991,  in  the  third  column,  in  the 
file  line  at  the  end  of  the  document,  "FR 
Doc.  91-4873"  should  read  "FR  Doc.  91- 
4878". 

MUJNO  CODE  1SOS41.0 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
Unemployment  Insurance  Law 

Correction 

In  notice  document  91-25531  beginning 
on  page  54891  in  the  issue  of 
Wednesday,  October  23, 1991,  make  the 
following  correction: 

On  page  54891,  in  the  third  column,  in 
the  paragraph  begiiming  3.  Background, 
in  the  fifth  line,  "56.4  percent"  should 
read  "5.4  percent". 

BNJJNQCOOC  1SOM1-0 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

(ProhlbHed  Transaction  Exemption  91-31; 
Exemption  Application  No.  D-8562,  et  aL] 

Grant  of  Individual  Exemptions; 
Columbia  Artists  Management,  Inc. 
Profit  Sharing  Plan,  et  al. 

Correction 

In  notice  document  91-13009  beginning 
on  page  25139,  in  the  issue  of  Monday, 
}une  3, 1991,  make  the  following 
correction: 
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S  1145.4    [Corrected] 

On  page  58319,  in  the  second  column, 
in  §  1145.4(e],  in  the  second  column,  in 
the  third  line,  "and"  should  read  "any". 

HLUm  CODE  1S0S-01-O 


INTERSTATE  COMMERCE 

COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

Correction 

In  notice  document  91-4878  appearing 
on  page  8792  in  the  issue  of  Friday, 
March  1, 1991,  in  the  third  column,  in  the 
file  line  at  the  end  of  the  document,  "FR 
Doa  91-4873"  should  read  "FR  Doc.  91- 
4878". 

MUJNQ  COOE  1SOM1-0 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemploynrtent 
Compensation  Program; 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
Unemployment  Insurance  Law 

Correction 

In  notice  document  91-25531  beginning 
on  page  54891  in  the  issue  of 
Wednesday.  October  23. 1991,  make  the 
following  correction: 

On  page  54891,  in  the  third  column,  in 
the  paragraph  beginning  3.  Background, 
in  the  fifth  line,  "56.4  percent"  should 
read  "5.4  percent". 

•HJJNO  CODE  1SOM1-0 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProhibKed  Transaction  Exemption  91-31; 
Exemption  Applicetion  No.  D-8562,  et  aL] 

Grant  of  Individual  Exemptions; 
Columt>ia  Artists  Management,  Inc. 
Profit  Sharing  Plan,  et  al. 

Correction 

In  notice  document  91-13009  beginning 
on  page  25139,  in  the  issue  of  Monday. 
June  3. 1991.  make  the  following 
correction: 
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On  page  25140,  in  the  second  column.        document,  "FR  Doc.  91-1300"  should 
in  the  file  line  at  the  end  of  the  read  "FR  Doc.  91-13009". 
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Part  II 


Department  of  Labor 


Wage  and  Hour  Division 


29  CFR  Parts  516  and  778 
Records  To  Be  Kept  by  Empioyers; 
Overtime  Compensation;  Final  Rule 
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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Parts  516  and  778 
RiN  121S-AAS4 

Records  To  Be  Kept  by  Empioyers; 
Overtime  Compensation 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

action:  Final  rule. ^__^ 

SUMMARY:  This  document  provides  final 
regulations  for  the  maximum  hours 
exemption  under  the  Fair  Labor 
Standards  Amendments  of  1989  for 
certain  employees  who  receive  remedial 
education  under  specified  conditions. 
Under  the  terms  of  the  statute, 
employees  who  lack  a  high  school 
diploma  or  whose  educational 
attainment  is  below  the  eighth  grade 
level  can  be  required  to  spend  up  to  ten 
hours  in  a  workweek  engaged  in 
remedial  reading  or  training  in  other 
basic  skills  without  receiving  time  and 
one-half  overtime  pay  for  these  hours. 
The  employees  must  however,  receive 
their  normal,  regular  rate  of  pay  for 
these  hours  and  the  training  must  not  be 
job-specific.  Minor  revisions  are  made 
to  existing  regulations  on  overtime 
compensation  and  recordkeeping  to 
conform  to  these  provisioat  of  the  1989 
Amendments. 

EFPECnve  date:  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  E.  Pugh,  Assistant 
Administrator,  Office  of  Policy.  Planning 
and  Review,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  room  S-3506, 
200  Constitutkm  Avenue,  NW.. 
Washington,  DC  20210,  (202)  523-5409. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  rules  contain  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  and 
assigned  OMB  control  number  1215- 
0175.  Public  reporting  and  recordkeeping 
burdens  for  this  new  collection  of 
information  were  estimated  to  average 
as  follows:  one  minute  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
No  comments  were  received  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information. 


Background 

Employees  subject  to  the  overtime 
provisions  of  the  Fair  Labor  Standards 
Act  (FLSA)  ordinarily  must  be  paid  one 
and  one-half  times  their  regular  rate  of 
pay  for  all  hours  worked  over  40  in  each 
workweek.  The  Fair  Labor  Standards 
Amendments  of  1989,  Public  Law  101- 
157  (103  Stat.  938)  (November  17. 1989), 
changed  certain  provisions  of  the  FLSA 
concerning  coverage,  various 
exemptions,  and  the  tip  credit,  raised 
the  minimum  wage,  added  penalties  for 
violations  of  the  minimum  wage  and 
overtime  compensation  requirements, 
and  added  a  new  training  wage 
provision.  Section  7  of  the  amendments 
allows  employers  to  provide  up  to  ten 
hours  per  week  of  remedial  education  to 
certain  employees,  whether  voluntarily 
undertaken  by  the  employee  or  required 
by  the  employer  as  a  condition  of 
employment,  without  compensation  at 
the  time-and-one-half  overtime  rate  set 
forth  in  FLSA  section  7(a).  The 
applicability  of  this  exemption  is  limited 
to  only  those  employees  who  lack  a  high 
school  diploma  or  whose  reading  level 
or  basic  skills  are  at  or  below  the  eighth 
grade  leveL  Further,  to  qualify  for  the 
exemption,  the  employer-provided 
remedial  edtication  must  be  designed  to 
provide  these  basic  skills  and  may  not 
include  job-specific  training.  Consistent 
with  the  legislative  history  and  intent, 
the  regulations  under  this  exemption 
also  pemat  an  employer  to  provide 
training  designed  to  fulfill  the 
requirements  for  a  high  school  diploma 
(or  General  Educational  Development 
certificate).  The  remedial  education 
must  be  conducted  during  discrete 
periods  of  time  set  aside  for  such  a 
program,  and.  to  the  maximum  extent 
practicable,  away  from  the  employee's 
normal  work  station.  Although 
employe:^  are  not  required  to  pay  the 
time-and-one-half  overtime  premium  for 
hours  in  which  the  employee  is  engaged 
in  remedial  education  activities, 
employees  must  receive  compensation 
at  their  regular  rate  of  pay  for  the  time 
spent  in  such  activities. 

The  Department  of  Labor  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  on  March  5. 1991  (56  FR 
9183),  inviting  comments  for  60  days  on 
proposed  changes  to  existing  regulations 
on  overtime  compensation  and 
recordkeeping  requirements  to 
correspond  with  the  statutory  changes 
in  overtime  compensation  for  employees 
within  the  scope  of  the  remedial 
education  exemption,  as  noted  above. 
No  comments  were  received  on  the 
proposal.  Accordingly,  the  proposed 
regulations  are  hereby  adopted  as  final 
rules  without  change. 


Exeoolive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
t>a8ed  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Regidatory  Flexibility  Act 

These  rules,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  The  Secretary  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  The  regulatory  revisions  will  only 
affect  employers  who  choose  to  avail 
themselves  of  the  exemption  from 
overtime  pay  for  employees  receiving 
remedial  education  under  the  terms  of 
the  Fair  Labor  Standards  Amendments 
of  1989.  and  should  not  result  in  any 
significant  economic  impact  in  any  case. 

Summary  of  Rule 

Pursuant  to  section  7(q)  of  the  Act.  an 
employer  may  require  that  an  employee 
spend  up  to  10  hours  in  the  aggregate  in 
any  workweek  in  remedial  education 
without  payment  of  overtime 
compensation  provided  that;  (1)  The 
employee  lacks  a  high  school  diploma  or 
educational  attaimnent  at  the  eighth- 
grade  level:  (2)  the  remedial  education  is 
designed  to  provide  reading  and  other 
basic  skills  at  an  eighth-grade  level  or 
below,  or  to  fulfill  the  requirements  for  a 
hi^  school  diploma  (or  General 
Educational  Development  (GED) 
certificate);  and  (3)  the  remedial 
education  does  not  include  job-specific 
training.  Employees  must  be 
compensated  at  their  regular  rate  of  pay 
for  the  tisfie  spent  receiving  such 
remedial  education. 

A  new  %  516.34  is  added  to  29  CFR 
Part  516  that  describes  the  records  that 
must  be  maintained  and  preserved  in 
order  to  demonstrate  compliance  with 
the  requirements  of  the  exemption. 
Employers  are  required  to  keep  records 
of  the  hours  that  employees  spend  in 
remedial  education  and  the  amounts 
paid  for  the  time  so  spent.  A  new 
S  778.603  is  added  to  Subpart  G  of  29 
era  Part  778  to  explain  the  conditions 
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Exeartive  Order  12291 

This  rule  is  not  classified  as  a  "major 
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within  the  meaning  of  the  Regulatory 
Flexibility  Act.  The  Secretary  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  The  regulatory  revisions  will  only 
affect  employers  who  choose  to  avail 
themselves  of  the  exemption  from 
overtime  pay  for  employees  receiving 
remedial  education  under  the  terms  of 
the  Fair  Labor  Standards  Amendments 
of  1989,  and  should  not  result  in  any 
significant  economic  impact  in  any  case. 

Summary  of  Rule 

Pursuant  to  section  7(q)  of  the  Act,  an 
employer  may  require  that  an  employee 
spend  up  to  10  hours  in  the  aggregate  in 
any  workweek  in  remedial  education 
without  payment  of  overtime 
conqtensation  provided  that;  (1)  The 
employee  lacks  a  high  school  diploma  or 
educational  attainment  at  the  eighth- 
grade  level:  (2)  the  remedial  education  is 
designed  to  provide  reading  and  other 
basic  skills  at  an  eighth-grade  level  or 
below,  or  to  fulfill  the  requirements  for  a 
hi^  school  diploma  (or  General 
Educational  Development  (GED) 
certificate):  and  (3)  the  remedial 
education  does  not  include  job-specific 
training  Employees  must  be 
ccHnpensated  at  their  regular  rate  of  pay 
for  the  tisM  spent  receiving  such 
remedial  education. 

A  new  S  516.34  is  added  to  29  CFR 
Part  516  that  describes  the  records  that 
must  be  maintained  and  preserved  in 
order  to  demonstrate  compliance  with 
the  requirements  of  the  exemption. 
Employers  are  required  to  keep  records 
of  the  hours  that  employees  spend  in 
remedial  education  and  the  amounts 
paid  for  the  time  so  spent.  A  new 
S  778.603  is  added  to  Subpart  G  of  29 
CFR  Part  778  to  explain  the  conditions 


Federal  Register  /  Vol.  56,  No.  230  /  Friday,  November  29,  1991  /  Rules  and  Regulations        61101 


applicable  to  the  exemption  and 
otherwise  describe  the  statutory  terms. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Samuel  D. 
Walker,  Acting  Administrator,  Wage 
and  Hour  Division,  Employment 
Standards  Administration.  U.S. 
Department  of  Labor. 

list  of  Subjects 

29  CFR  Part  516 

Minimum  wage.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  778 

Hours  of  work.  Overtime  pay. 
Salaries,  Wages. 

For  the  reasons  set  forth  above,  parts 
516  and  778  of  title  29  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below. 

Signed  at  Washington.  DC  on  this  21st  day 
of  November  1991. 

Lynn  Martin, 

Secretary  of  Labor. 

Can  M.  Dominguez. 

Assistant  Secretary  for  Employment 

Standards. 

Samuel  D.  Walker. 

Acting  Administrator.  Wage  and  Hour 

Division. 

PART  516— RECORDS  TO  BE  KEPT  BY 
EMPLOYERS 

1.  The  authority  citation  for  part  516  is 
revised  to  read  as  follows: 

Authority:  Sec.  11.  52  Stat.  1066.  as 
amended.  29  U.S.C.  211.  Section  516.33  also 
issued  under  52  Stat.  1060.  as  amended;  29 
U.S.C.  201  et  seq.  Section  516.34  also  issued 
under  Sec.  7. 103  Stat.  944.  29  U.S.C.  207(q). 

2.  A  new  §  516.34  is  added  to  read  as 
follows: 

§  516.34    Exemption  from  overtime  pay  for 
time  spent  by  certain  employees  receiving 
remedial  education  pursuant  to  section  7(q) 
of  the  Act. 

With  respect  to  each  employee 


exempt  from  the  overtime  pay 
requirements  of  the  Act  for  time  spent 
receiving  remedial  education  pursuant 
to  section  7(q)  of  the  Act  and  §  778.603 
of  this  title,  the  employer  shall  maintain 
and  preserve  records  containing  all  the 
information  and  data  required  by  S  516.2 
and.  in  addition,  shall  also  make  and 
preserve  a  record,  either  separately  or 
as  a  notation  on  the  payroll,  showing  the 
hours  spent  each  workday  and  total 
hours  each  workweek  that  the  employee 
is  engaged  in  receiving  such  remedial 
education  that  does  not  include  any  job- 
specific  training  but  that  is  designed  to 
provide  reading  and  other  basic  skills  at 
or  below  the  eighth-grade  level  or  to 
fulfill  the  requirements  for  a  high  school 
diploma  (or  General  Educational 
Development  certificate),  and  the 
compensation  (at  not  less  than  the 
employee's  regular  rate  of  pay)  paid 
each  pay  period  for  the  time  so  engaged. 

PART  778— OVERTIME 
COMPENSATION 

3.  The  authority  citation  for  part  778  is 
revised  to  read  as  follows: 

Authority:  52  Stat.  1060.  as  amended:  29 
U.S.C.  201  et  seq. 

4.  A  new  S  778.603  is  added  to  read  as 

follows: 

§  778.603    Special  overtime  provisions  for 
certain  employees  receiving  remedial 
education  under  section  7(q). 

Section  7(q)  of  the  Act.  enacted  as 
part  of  the  1989  Amendments,  provides 
an  exemption  from  the  overtime  pay 
requirements  for  time  spent  by  certain 
employees  who  are  receiving  remedial 
education.  The  exemption  provided  by 
section  7(q),  as  implemented  by  these 
regulations,  allows  any  employer  to 
require  that  an  employee  spend  up  to  10 
hours  in  the  aggregate  in  any  workweek 
in  remedial  education  without  payment 
of  overtime  compensation  provided  that 
the  employee  lacks  a  high  school 
diploma  or  educational  attainment  at 
the  eighth-grade  level:  the  remedial 
education  is  designed  to  provide  reading 


and  other  basic  skills  at  an  eighth-grade 
level  or  below,  or  to  fulfill  the 
requirements  for  a  high  school  diploma 
or  General  Educational  Development 
(GED)  certificate:  and  the  remedial 
education  does  not  include  job-specific 
training.  Employees  must  be 
compensated  at  their  regular  rate  of  pay 
for  the  time  spent  receiving  such 
remedial  education.  The  employer  must 
maintain  a  record  of  the  hours  that  an 
employee  is  engaged  each  workday  and 
each  workweek  in  receiving  remedial 
education,  and  the  compensation  paid 
each  pay  period  for  the  time  so  engaged, 
as  described  in  29  CFR  516.34.  The 
remedial  education  must  be  conducted 
during  discrete  periods  of  time  set  aside 
for  such  a  program,  and.  to  the 
maximum  extent  practicable,  away  from 
the  employee's  normal  work  station.  An 
employer  has  the  burden  to  establish 
compliance  with  all  applicable 
requirements  of  this  special  overtime 
provision  as  set  forth  in  section  7(q)  of 
the  Act  and  in  this  section  of  the 
regulations.  Section  7(q)  is  solely  an 
exemption  from  the  overtime  provisions 
of  section  7(a)  of  the  Act.  It  is  not  an 
exemption  from  the  requirements  of  any 
other  law  that  regulates  employment 
practices,  including  the  standards  that 
are  used  to  select  individuals  for 
employment.  An  employer  creating  a 
remedial  education  program  pursuant  lo 
section  7(q)  should  be  mindful  not  to 
violate  other  applicable  requirements. 
See.  for  example,  title  VII  of  the  Civil 
Rights  Act  of  1964.  as  amended.  42 
U.S.C.  2000e  et  seq.:  Executive  Order 
11246.  as  amended,  3  CFR  part  339 
(1964-1965  Compilation),  reprinted  in  42 
U.S.C.  section  2000e  note:  the 
Rehabilitation  Act  of  1973.  as  amended. 
29  U.S.C.  701  et  seq.;  and  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  published  at  41  CFR  part  60- 
3. 

(FR  Doc.  91-28452  Filed  11-27-91:  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2740 
RIN  1004-AA73 
(WO-320-00-4212-021 

Recreation  and  Public  Purposes  Act 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  mle. 

SUMMARY:  This  proposed  rule  amends 
existing  regulations  to  implement  the 
Recreation  and  Public  Purposes 
Amendment  Act  of  1988  (Pub.  L  100- 
648)  (hereafter  referred  to  as  the  Act). 
This  Act  amended  section  3  of  the  Act  of 
June  14. 1926  (hereafter  referred  to  as 
the  Recreation  and  Public  Purposes  Act), 
to  provide  special  procedures  for 
conveyances  of  public  lands  for  solid 
waste  disposal  or  related  purposes.  The 
Act  authorizes  the  Secretary  of  the 
Interior  to  make  permanent 
conveyances  of  pubhc  lands  when  such 
lands  are  to  be  used  for  the  express 
purpose  of  solid  waste  disposal  or  for 
any  other  purpose  which  may  result  in 
or  include  the  disposal,  placement,  or 
release  of  any  hazardous  substance. 
These  procedures  depart  from  the 
present  requirement  that  the  United 
Stales  retain  a  reversionary  interest  in 
lands  conveyed  under  the  Recreation 
and  Public  Purposes  Act. 
DATES:  Comments  should  be  submitted 
by  December  30. 1991.  Comments 
received  or  postmarked  after  this  date 
may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140).  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building.  1849  C  Street.  NW., 
Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  in  room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ford  (202)  208-4200. 
SUPPtfMENTARY  INFORMATION:  In 
February  1987,  the  Bureau  of  Land 
Management  (BLM)  imposed  a 
moratorium  on  the  issuance  of  leases  or 
patents  for  waste  disposal  sites  under 
the  Recreation  and  Public  Purposes  Act. 
This  action  was  taken  to  reduce  or 
avoid  Federal  liabilities  that  might  arise 
from  contamination  of  sanitary  landfills 
on  Federal  lands  by  hazardous 
substances. 


Although  the  moratorium  protected 
the  United  States  and  the  taxpayers 
from  additional  liability,  it  created 
problems  for  western  communities 
surrounded  by  Federal  land,  including 
public  land  administered  by  the  BLM. 
Many  of  these  communities  have  few 
reasonable  options  for  obtaining  waste 
disposal  sites.  Many  of  them  depend  on 
the  public  land  for  solid  waste  disposal 
sites.  Moreover,  they  often  lack  strong 
economic  bases  and  cannot  afford  to 
pay  market  value  for  land  to  provide 
necessary  services  to  their  residents.  In 
addition,  the  lack  of  approved  disposal 
sites  can  lead  to  the  indiscriminate 
dumping  of  solid  wastes  and  hazardous 
substances  on  public  land.  Such  practice 
could  result  in  the  same  liabilities  that 
the  moratorium  had  intended  to  avoid. 

The  Act.  which  became  effective  on 
November  10. 1988,  cleared  the  way  for 
the  BLM  to  lift  the  moratorium  on  the 
transfer  of  waste  disposal  sites.  The  Act 
terminated  authority  for  the  Secretary  of 
the  Interior  to  lease  public  land  for  solid 
waste  disposal  purposes.  It  specifically 
authorizes  the  Secretary  to:  (1)  Convey 
public  land  by  patent  for  new  solid 
waste  disposal  sites,  (2)  convert  existing 
leases  into  patents  without  a  reverter 
provision,  and  (3)  remove  the  reverter 
provision  from  existing  patents. 

The  BLM's  policy  is  to  work  with  local 
communities  in  patenting  public  lands 
for  new  disposal  sites  and  to  retain  the 
leased  sites  in  Federal  ownership.  If, 
however,  the  community  expresses  an 
interest  in  obtaining  a  patent  to  an 
existing  site  and  no  new  disposal  sites 
are  available,  the  authorized  officer  may 
convey  the  site,  but  only  after  all  the 
requirements  contained  in  this  proposed 
rule  have  been  met  and  with  approval  of 
the  Director,  Bureau  of  Land 
Management.  This  proposed  rule 
implements  the  following  provisions 
contained  in  the  Act  and  additional 
requirements  that  are  associated  with 
the  transfer  of  lands  under  the 
jurisdiction  of  the  BLM  to  State  and 
local  governments. 

New  Disposal  Sites 

The  Act  changes  the  procedures  by 
which  the  authorized  officer,  on  receipt 
of  an  application,  makes  conveyances  of 
public  land  for  the  purpose  of  solid 
waste  disposal  or  for  any  other  purpose 
that  the  authorized  officer  determines 
may  include  the  disposal,  placement,  or 
release  of  any  hazardous  substance.  The 
proposed  use  covered  by  an  application 
shall  be  consistent  with  the  BLM's  land 
use  planning  provisions,  in  compliance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371).  the  Environmental 
Protection  Agency  (EPA)  regulations 


implementing  subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976.  as  amended,  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
and  all  other  Federal  and  State  laws  and 
regulations  applicable  to  the  disposal  of 
solid  wastes  and  hazardous  substances. 
Additionally,  conveyances  shall  be 
made  only  of  lands  classified  for  sale 
under  section  7  of  the  Taylor  Grazing 
Act  (43  U.S.C.  315f)  or.  as  to  lands  in 
Alaska,  the  Recreation  and  Public 
Purposes  Act  of  June  14, 1926,  as 
amended  (43  U.S.C.  869  et  seq.). 

The  EPA's  final  rule  implementing 
subtitle  D  of  the  RCRA  was  published  in 
the  Federal  Register  on  October  9, 1991 
(56  FR  50978).  This  rule  establishes  a 
framework  for  Federal,  State,  and  local 
government  cooperation  for  the 
management  of  solid  waste.  It  sets  forth 
revised  minimum  Federal  criteria  for 
municipal  soHd  waste  landfills, 
including  location  restrictions,  facihty 
design  and  operating  criteria,  ground- 
water monitoring  requirements, 
corrective  action  requirements,  financial 
assurance  requirements,  and  closure 
and  post-closure  care  requirements. 
Because  these  differ  for  existing  and 
new  landfills,  the  BLM  will  carefully 
evaluate  all  leased  and  new  disposal 
sites  prior  to  conveyance  to  ensure 
consistency  with  the  applicable  criteria 
and  standards.  The  actual  planning, 
enforcement,  and  direct  implementation 
of  solid  waste  management  programs 
under  the  EPA's  new  regulations  remain 
State  and  local  functions. 

The  BLM  will  investigate  the  public 
lands  prior  to  conveyance  to  ensure  that 
no  contaminated  land  will  be 
transferred.  The  investigative 
requirements  are  stringent  and  intended 
to  determine  whether  even  small 
amounts  of  hazardous  substances  may 
be  present  on  the  site.  These 
requirements  are  prescribed  in  S  2743.2 
of  this  proposed  rule.  The  BLM  will 
require  full  reimbursement  from  the 
applicant  for  all  costs  associated  with 
the  investigation  of  public  lands  to 
determine  if  hazardous  substances  are 
present.  On  an  exception  basis,  the 
authorized  officer  may  provide  financial 
assistance  if  the  applicant  demonstrates 
that  such  costs  would  result  in  undue 
hardship.  Section  2743.2  further  requires 
that  the  State  agency  or  agencies 
responsible  for  environmental 
protection  and  enforcement  shall  certify 
concurrence  with  all  findings  and 
conclusions  resulting  from  the 
investigation  and  that  all  documents 
produced  in  evaluating  the  suitability  of 
the  lands  for  solid  waste  disposal 
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implementing  subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976.  as  amended,  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended, 
and  all  other  Federal  and  State  laws  and 
regulations  applicable  to  the  disposal  of 
solid  wastes  and  hazardous  substances. 
Additionally,  conveyances  shall  be 
made  only  of  lands  classified  for  sale 
under  section  7  of  the  Taylor  Grazing 
Act  (43  U.S.C.  315f)  or.  as  to  lands  in 
Alaska,  the  Recreation  and  Public 
Purposes  Act  of  June  14. 1926.  as 
amended  (43  U.S.C.  869  et  seq.). 

The  EPA's  final  rule  implementing 
subtitle  D  of  the  RCRA  was  published  in 
the  Federal  Register  on  October  9. 1991 
(56  FR  50978).  This  rule  establishes  a 
framework  for  Federal.  State,  and  local 
government  cooperation  for  the 
management  of  solid  waste.  It  sets  forth 
revised  minimum  Federal  criteria  for 
municipal  solid  waste  landfills, 
including  location  restrictions,  facihty 
design  and  operating  criteria,  ground- 
water monitoring  requirements, 
corrective  action  requirements,  financial 
assurance  requirements,  and  closure 
and  post-closure  care  requirements. 
Because  these  differ  for  existing  and 
new  landfills,  the  BLM  will  carefully 
evaluate  all  leased  and  new  disposal 
sites  prior  to  conveyance  to  ensure 
consistency  with  the  applicable  criteria 
and  standards.  The  actual  planning, 
enforcement,  and  direct  implementation 
of  solid  waste  management  programs 
under  the  EPA's  new  regulations  remain 
State  and  local  functions. 

The  BLM  will  investigate  the  public 
lands  prior  to  conveyance  to  ensure  that 
no  contaminated  land  will  be 
transferred.  The  investigative 
requirements  are  stringent  and  intended 
to  determine  whether  even  small 
amounts  of  hazardous  substances  may 
be  present  on  the  site.  These 
requirements  are  prescribed  in  S  2743.2 
of  this  proposed  rule.  The  BLM  will 
require  full  reimbursement  from  the 
applicant  for  all  costs  associated  with 
the  investigation  of  public  lands  to 
determine  if  hazardous  substances  are 
present.  On  an  exception  basis,  the 
authorized  officer  may  provide  financial 
assistance  if  the  applicant  demonstrates 
that  such  costs  would  result  in  undue 
hardship.  Section  2743.2  further  requires 
that  the  State  agency  or  agencies 
responsible  for  environmental 
protection  and  enforcement  shall  certify 
concurrence  with  all  findings  and 
conclusions  resulting  from  the 
investigation  and  that  all  documents 
produced  in  evaluating  the  suitability  of 
the  lands  for  solid  waste  disposal 
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purposes  shall  be  permanently  retained 
by  the  BLM. 

After  a  determination  is  made  by  the 
BLM  and  appropriate  State  agency  or 
agencies  that  the  lands  covered  by  an 
apphcation  are  suitable  for  solid  waste 
disposal  then  the  authorized  officer  may 
proceed  with  the  conveyance.  The 
patent  will  contain:  A  provision 
requiring  the  patentee  to  comply  with 
applicable  Federal  and  State  laws,  an 
indemnification  and  "hold  harmless" 
clause  to  protect  the  United  States 
against  any  legal  liability  resulting  from 
violation  of  applicable  laws,  a  statement 
regarding  site  investigation  and  State 
certification  of  the  lands,  a  limited 
reverter  clause  for  unused  lands,  a 
provision  requiring  the  patentee  to 
compensate  the  United  States  if  any 
unused  portion  of  the  land  is  transferred 
to  another  party,  and  a  stipulation  that 
no  portion  of  the  land  used  for  solid 
waste  disposal  shall  ever  revert  to  the 
United  States. 

Leased  Disposal  Sites 

For  solid  waste  disposal  sites  that 
were  under  lease  on  or  before 
November  9, 1988,  the  authorized  officer 
may,  under  limited  circumstances  and 
upon  application  by  or  with  the 
concurrence  of  the  lessee,  issue  a  patent 
for  those  portions  of  land  that  have  been 
or  will  be  used  for  disposal  of  solid 
waste  or  for  any  other  purpose  that  the 
authorized  officer  determines  may  result 
in  the  disposal,  placement,  or  release  of 
any  hazardous  substance.  All 
conveyances  shall  be  consistent  and  in 
compliance  with  the  planning, 
environmental,  solid  waste,  and 
classification  laws  and  regulations  that 
would  apply  to  new  disposal  sites. 

The  Bureau  of  Land  Management  will 
investigate  all  lands  to  be  included  in  a 
patent  to  determine  the  presence  of 
hazardous  substances.  The  investigative 
requirements  are  prescribed  in  %  2743.3 
of  this  proposed  rule.  The  BLM  will 
require  full  reimbursement  from  the 
applicant  for  all  costs  associated  with 
the  investigation  of  public  lands  to 
determine  if  hazardous  substances  are 
present.  On  an  exception  basis,  the 
authorized  officer  may  provide  financial 
assistance  if  the  applicant  demonstrates 
that  such  costs  would  result  in  undue 
hardship.  If  the  investigation  reveals 
that  a  landfill  contains  hazardous 
substances  at  levels  that  threaten 
human  health  and  the  environment,  the 
landfill  will  not  be  conveyed.  The 
Bureau  recognizes  that  landfills 
generally  contain  a  variety  of  hazardous 
substances  that  have  been  deposited 
over  time  as  household  wastes.  Some 
hazardous  wastes  also  may  have  been 
deposited  from  conditionally  exempt 


small  quantity  generators  as  provided 
for  in  40  CFR  261.4  and  261.5.  These 
items  include  pesticides  and  herbicides 
used  in  lawn  care  and  gardening, 
discarded  paints,  varnishes  and  other 
finishes,  various  solvents  and  household 
cleaners  and  myriad  other  substances. 
Generally,  such  wastes  would  not  be 
found  in  concentrations  sufficient  to 
threaten  human  health  and  the 
environment. 

Section  2743.3  further  requires  that  the 
State  agency  or  agencies  responsible  for 
environmental  protection  and 
enforcement  shall  certify  concurrence 
with  all  findings  and  conclusions 
resulting  from  the  investigation  and  that 
all  documents  produced  in  evaluating 
the  suitability  of  the  lands  for  solid 
waste  disposal  purposes  shall  be 
permanently  retained  by  the  BLM. 

After  a  determination  is  made  by  the 
BLM  and  the  appropriate  State  agency 
has  certified  that  the  contents  of  the 
lands  to  be  included  in  a  patent  do  not 
threaten  human  health  and  the 
environment,  then  the  authorized  officer 
may  proceed  with  the  conveyance.  The 
patent  will  contain:  A  provision 
requiring  the  patentee  to  comply  with 
applicable  Federal  and  State  laws,  an 
indemnification  and  "hold  harmless" 
clause  to  protect  the  United  States 
against  any  legal  liability  or  future  costs 
resulting  from  violation  of  applicable 
laws,  a  statement  regarding  site 
investigation  and  State  certification  of 
the  lands,  and  a  stipulation  that  no 
portion  of  the  land  covered  by  a  patent 
shall  ever  revert  to  the  United  States. 

Patented  Disposal  Sites 

For  existing  disposal  sites  that  were 
patented  on  or  before  November  9, 1988. 
the  authorized  officer  may,  upon 
application  by  or  with  the  concurrence 
of  the  patentee,  renounce  the 
reversionary  interest  of  the  United 
States  if  any  portion  of  the  land  has 
been  used  for  solid  waste  disposal  or  for 
any  other  purpose  that  the  authorized 
officer  determines  may  result  in  the 
disposal,  placement,  or  release  of  any 
hazardous  substance. 

Implementation  of  this  proposed  rule 
would  provide  assistance  to  State  and 
local  governments  that  are  in  need  of 
new  or  expanded  sanitary  landfills  at 
low  cost.  It  would  also  reduce  the 
potential  for  indiscriminate  dumping  of 
solid  waste  and  hazardous  substances 
on  public  land,  and  place  primary 
responsibility  for  oversight  and 
maintenance  with  the  States  and  the 
Environmental  Protection  Agency — 
entities  that  have  the  authority,  staffs, 
and  necessary  expertise  to  regulate 
solid  waste  disposal  facilities. 


Upon  publication  of  this  document  in 
the  Federal  Register,  the  Bureau  of  Land 
Management  will  submit  copies  of  this 
proposed  rule  to  the  Committee  on 
Energy  and  Natural  Resources  of  the 
Senate  and  the  Committee  on  Interior 
and  Insular  Affairs  of  the  House  of 
Representatives.  As  mandated  by 
section  4(a)  of  the  Act.  the  committees 
are  allowed  60  legislative  days  to  review 
the  rulemaking. 

The  principal  authors  of  this  proposed 
rule  are  Mike  Ford  of  the  Division  of 
Lands  and  Realty.  BLM  Washington 
Office  (WO)  and  Mike  Pool  of  the 
Division  of  Legislation  and  Regulatory 
Management  (WO),  with  assistance 
from  the  Office  of  the  Solicitor, 
Department  of  the  Interior. 

It  has  been  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  this  document  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Additionally,  this 
proposed  rule  will  not  cause  a  taking  of 
private  property  under  Executive  Order 
12630. 

The  collection  of  information 
contained  in  part  2740  of  group  2700  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1004-0012.  This  information  will 
be  used  to  determine  the  suitability  of 
public  lands  for  lease  and/or  disposal  to 
States  or  their  political  subdivisions, 
and  to  nonprofit  corporations  and 
associations,  for  recreational  and  public 
purposes.  Responses  are  required  to 
obtain  benefits  in  accordance  with  the 
Recreation  and  Public  Purposes  Act 

Public  reporting  burden  for  this 
information  is  estimated  to  average  47 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Division  of 
Information  Resources  Management 
(770).  Bureau  of  Land  Management.  1849 
C  Street,  NW..  Washington,  DC  20240; 
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List  of  &kf acta  IB  4S  CFR  Pact  2740 

InlMjfwinmgwtgl  relations,  PtibKc 
lan<i» — saite.  fl«CT«ati«n  and  reersatiaiv 
areaSv  Reporting  aad  recordfceeping 

Under  tf»  authority  of  the  Recreation 
and  Public  Poiposes  Act,  as  amended 
(43  U.S.C.  aeg  ei  seq.],  part  2740.  group 
2700.  subchapter  B»  chapter  II  of  title  43 
of  the  Coda  of  Federal  Regulation*  is 
proposed  to  b«  amended  as  fallows: 

PART  2740'-IIECREATIOH  AMD 
PUBLIC  PURPOSES  ACT 

1.  Th«  authority  citation  for  part  27W 
is  revised  to  read  as  follows: 

Authority:  43  U.SC.  86»  et  m^l.  43  U.&C 

Subpart  274»-A«c»Mtign  and  PubHc 
Pui'poMi'Acfc  Qancral 

2.  SectioitaMai)'^  is  amended  bjr 
adding  fmn^a^k  (c)  to  read  as  foHowa: 

|274ft0->    Authef%. 


527. 


(c)  Sectiaft  3  •<  ^c  Act  of  )une  14» 
192t.aa>aaM9ded  by  the  Recreation  aid 
Public  Purposes  Amendment  Act  of 
19U..  authatizea  tJ)e  Secretary  of  the 
IntenartftcaDvey  public  Und&  for  tJie 
purpoM  of  soMd  waste  disposal  or  for 
any  o^er  parpasa  which  may  result  i» 
at  iariwd*  the  disposal.  pUceHirnt.  ar 
release  of  aa^r  baosrdous  substaoae, 
witb  epeaiat  prawiaioas  relatiog  to. 
reversiaaaf  aacb  hmds-to  the  United 
Stataa. 

3.  See«a»  Iim*-S  is  amended  by 
adda«  pan«i<a9lw  ( f>  and  (^  to  raa#  aa 
Ml«« 


i274tA-C 


[f^Hmmtdm*  mtbala/we  meana  asy 
subetoMrdeai^ated  pursuant  tat 
EnvtroniRBtat  F^teetioft  Agency 
repwhUiaaa  at40CFR  part  302. 

{g^SaHdtmatg  means  sny  matenaisaa. 
definaAaodkrEavtrasmentai  PcsteclioK 
Agen^  wHlilari at  4e-CFR  part  211. 

4.  Sediai*  2nn0-%^]  is  amended  by 
ruwa » lag  tl>»pefi«d  at  the  end  of  the 
lamt  scKtafiee  smd  adding  a  eonHsa  and 
phrBS»  taiFeatf  aa-follews: 


S2740EA^ 

(a)*  *  *  eMoept  foreonvcysnee* 
under  wmbfmit  27*3  af  (his  Ut(e.  wMch' 
niByg»diract)y  t»  patent^ 

5.  Section  2M0.fl^7  is  amended  by 
[paragraph  (d)  to  reed  as  foUows: 


^Refiuireimntv and  procedures  fior 
conveyance  of  land  under  the 
Recreation,  and  Public  Rirposes  Act  for 
tile  parpose  of  solid  waste  disposal  or 
for  any  ather  purpose  that  the 
authorized  officer  detemunes  may  result 
in  or  include  the  disposal,  placement  or 
release  of  any  hazardous  substance  are 
containedin  subpart  2743  of  this 
chapter. 

Sabpart  274!T— Recreation  and  PubHc 
Purpoaea  Act  RaqulrewianU 


i 2741 J   U 

ft  Section  274t.5^  is  amended  by 
removing  existing  paragraph  (i)  and 
redesignating  pwagraph  (j)  ae  new 
paragraph  (if, 

7.  SectiaK  2Z41.a  ia  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

{2741.C  Prtca. 


(d)  There  shall  be  no  adjustment  in. 
pcisa-ior  incbision  of  only  the  limited 
revertec  prevision  set  forth  at 
§  2743.41(4  of  this  Utle. 

8.  Part  2740  iaajBendiedby  adding 
subpart  2743  to  read  as  follows: 


Subpattawa   Wacaatlaa  and  I 

I  Dlspoail 


Sot; 

2743.Y    i^CTHrratrhi  rsgaJations. 

2743.2  Newdtspesaiaitea. 

2743,2-t    Patent previsiaasfarnew disposal 
sites. 

2743.3  Leased  disposal  sites. 
2745.3!-t    fctenr  pmvisioHS  for  leased 

disposal  Sites'. 

2743.4  Patented  dtspesat  sites. 

Suhpaaiaxa   Wacraatlow  and  PtibHc 
PaipBMa  ilili  SaMil  Waata  Oiapoaat 

f  2743.1    AppanaWa  lagulsWani. 

Unless  the  requested  action  fails 
within  the  i»evisi«n  of  1 2743.2(b). 
applications  fifed  or  actions  taken  under 
thia  subpart  shall  be  subject  to  alf  the 
reqairenents  set  koA  in  subpart  2741  of 
this  chapter  except  {{2741.6  and.2741.a 


pro^  of  diis  noHfieation  ia  tta- 
application  filed  with  the  authorized' 
officer 

(2)  The  proposed"  use  ctjvered  by  sm 
appRcation- shaft  be  consistent  with  t<*e 
land  use  phnming  provisions  contained 
in  jjwtWWof  this  title,  and  in- 
compliance wftfr  the  requiremenfsof  the 
National  EnrironmeTrtal  Policy  Act  of 
1969  (42  LJ.S.C.  4Q71)  and  any  other 
Federal  and  State  laws  and  regulations 
applicable  to  tiie  disposal  of  solid' 
wastes  and  hazardous  substances; 

(31  Conveyance  shall  be  made  only  of 
lands  classiHed  for  safe  under  section  7 
of  the  Taylor  Grazing  Act  (43  U.SC. 
315f]  or.  a»to  lands  in  Alaska,  the 
Recreation  and  Public  Purposes  Act  of 
June  14. 1926.  as  amended  (43  U.S.C.  869 
elseq.}i 

(4)  The  appUcaut  shall  warrant  that  it 
will  indemnijfy  and  hold  the  United 
States  harmless  againal  any  liability 
that  may  arise  out  of  any  violaitiaa  of 
Federal  or  State  law  in  coimeetion  with 
the  use  of  the  lands. 

(5)  The  aothoeized'  affieer  shall 
investigate  llw lands  cevepsd'  by  an 
application  to  determine  whether  or  not 
any  hozardoa*  substance  is  present  The 
authorized  offieerwjlli  require  fiiU' 
reimbursement  from  Itie  applicant  for 
the  costs  of  the  investigation.  The 
authorised  officer  may,  m  his  or  her 
diseretiqn,  make  an  exception  to  the 
requirement  of  fott  reiwi  bursemen*  if  the 
applicant  demonatrates  that  such  coetB 
would  result  in  undw  hardship.  The 
investigetion  shaff  inehide  b«it  aof  be 
limited  to: 

(i)  A  review  of  avaifabfe- records 
related  to  the  history  and  use  of  the 
laad; 

OH,  A  visual  inspectien  of  the 
propeiiy;  and 

(iii)  An  appropna4a  aaalysis  of  the 
sod«  water  and  ak  aaaaeiatedi  with,  tbe 


{274319   Newt 

(a)  Public  lands  may  be  corrveyed  for 
the  purpose  of  sotid  waste  disposal  or 
for  any  other  pmpnse  tkat  the' 
autharigcdofii&er  dfeteimines  may 
include  Ihvcfispasal,  placement,  or 
release  sf  any  hnzaritsus  substance 
8ubf«**  ^**  foHowiBg  provisions: 

(I>  The  apptiganfshril  famish  a  copy 
of  the  appferaition.  plan  of  rfevelopmeat 
and  any  other  infemation  concerning 
the  proposed'  use  »b  all  Federal  atid 
State  agencies  mtfc  responsibility  fer 
■enfafUJin-nt  of  hws  applicable  to  lends 
.used  ferl^dlsposfll.  piBcement  er 
release  of  sottdweste-or  any  hezurdeus 
-substance.  The  applicant  shall  include 


area; 

(6)  The  iawitigartan  eanductad  under 
paragraph  ^%&)-  af  tlM  aestien  nwat 
disclose  ne  bittardDiw  substances  and 
thea»i»a  resaaaabie  baaia  to  believe 
that  na  such  substances  are  present:  and 

(7>The  State- agency  or  agencies 
responaibfar  fisr  enwRMimental 
proteetiwi  an«leirfBrGeinent  mvst  eertify 
that  tfiey  hsve  wssewed  aD.  records* 
inspectiow  repeft^;.  stwBej%  and  ather 
materiale  predacad'or  eoncidered  in  the 
coarse- ofA»ifivestigatien  and  thati 
based  oi»  thesrdiscnments,  they  agree 
with  the  aw^Mviaed  affieer  tftat  na« 
bazafdeus  substances  are  present  on  tlie 
property. 

(bl  The  authTTrnerfofReershaH-not 
convey  pubfic  rands  covered  By  art 
applicatfon  if  hazardous  substances  aw 
known  to  be  present. 


ib«r  29;  199t  /  ggoposad  Rates 

proal  o£  t^M  mrttfisation  » llw- 
application  filed  wrth  the  autharized' 
«« for        officer 

(2)  The  proposed"  use  covered  by  an 
appRcatwn-  sh**  be  consielent  wrtiv  Hw 
lamf  nse  p^hnninj  prorisiorre  centained 
in  part  WW  of  this  tiHe,  and  iir 
compliance  wr&t  the  requirements  of  the 
National  EnviminiieTrtal  Policy  Act  of 
1969  {42  U.S.C.  4071)  and  any  other 
Federal  and  State  liaws  anrf  regnlatkms 
applicable  to  the  disposal  of  solid 
wastes  and  hazardous  suihstances: 

(3J  Conveyance  shall  be  made  only  of 
lands  classified  for  safe  under  section  7 
of  the  Taylor  Grazing  Act  (43  U.S.C. 
31 5f)  or.  as- to  lands  in  Alaska,  the 
Recreation  and  Public  Piirposes  Act  of 
lune  14, 1926.  as  anended  (43  U.S.C.  869 
etseq.yi 

(4)  The  applicant  shall  warrant  that  it 
will  indemnify  and  hold  the  United 
State* bannlea*  against  any  liability 
that  may  arise  out  of  any  viQlaftum  of 
Federal  or  State  law  in  connection  with 
the  use  of  the  lands. 

(5)  The  anihoeized'  oifKer  shaff 
investigate  ikm  lands  cofveFBd' by  aa 
application  to  dietennine  whether  or  not 
any  hazardovft  sabstance  is  present  Th? 
authorized  offfeerwill  require  iiiU' 
reimbursement  from  the  applicant  for 
tlie  csats  of  tlMr  inwesfig  ation.  The 
authonsed  officer  may,  m  his  orher 
discretion,  make  aiv  exception  to  tOe 
requirement  of  fottreimbarsement^if  the 
appliciHrt  deaionstra^fes  Aat  such  eostB 
would  result  m  umftw  hardishifj'.  The 
investigatfeff  shatf  inehide  bat  nof  be 
limited  to: 

(i)  A  review  of  available  records 
related  to  the  Wetory  amf  uae  of  the 
land; 

pi)  A  visual  inspection  of  tBe 
propeity;  and 

yii),  Aa  appropiiaita  aAalyais  of  the 
80^,.  water  and  air  aasaciatedi  with,  the 
area; 

(6]  The  iiv««s(ic«t>«n  ceeducted  under 
paragrapii  dalt^iof  tiba sestian nwat 
disclose  no  hazardoiffi  substances,  and 
thece-isa  resaoaaMe  basia  to  believe 
that  no  sadi  subataaccs are  preatuit:  and 

pyTha  State  agency  or  agencies 
responaibie  fior  eiiwii«(mc»(al 
protcetiOTi  aa^eRfBtGeflwnt  muet^  eertify 
that  Diey  have  lawawerf  aft  records, 
inspectiow  upoth^  afarfwa^  and  ather 
materiate  pradacarf  or  eomiderad  in  the 
coerseofAeinvestigetion  and  that^ 
based  oi»  theardwjamcnts.  they  agree 
with  the  uulliuiiitrf  officer  t6a4  no* 
haitafdeua  sobctanees  are  present  on  the- 
proper#y. 

(bf  The  aiilftoii/.ed*oineei  slwirnot' 
convey  puoifc  hnros  covered  by  air 
applicatfun  if  hazardous  substances'  aw 
known  to  be  present. 
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(c)  The  authorized  officer  shall  retain 
as  permanent  records  all  environmental 
analyses  and  appropriate 
documentation,  investigation  reports. 
State  certifications,  and  other  materials 
produced  or  considered  in  determining 
the  suitability  of  public  lands  for 
conveyance  under  this  section. 

9  2743.2-1    Patent  provlstons  for  new 
dispoaai  sitaa. 

For  new  disposal  sites,  each  patent 
will  provide  that: 

(a)  The  patentee  shall  comply  with  all 
applicable  Federal  and  State  laws, 
including  laws  dealing  with  the  disposal, 
placement,  or  release  of  hazardous 
substances; 

(b)  The  patentee  shall  indemnify  and 
liold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 
laws; 

(c)  As  a  result  of  an  investigation  of 
the  lands  covered  by  an  application  the 
United  States  has  determined,  as  of  the 
date  of  the  patent,  that  no  hazardous 
substances  are  present  on  the  property 
and  that  such  determination  has  been 
certified  by  the  appropriate  State 
agency; 

(d)  The  land  conveyed  under  §  2743.2 
of  this  part  shall  revert  to  the  United 
States  unless  substantially  all  of  the 
lands  have  been  used  in  accordance 
with  the  plan  and  schedule  of 
development  on  or  before  the  date  five 
years  after  the  date  of  conveyance: 

(e)  If.  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purpose(s)  specified  in  the  application 
and  the  plan  of  development  the 
patentee  shall  pay  the  Bureau  of  Land 
Management  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon; 

(f)  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States 
if  such  portion  has  been  used  for  solid 
waste  disposal  or  for  any  other  purpose 
that  the  authorized  officer  determines 
may  result  in  the  disposal,  placement  or 
release  of  any  hazardous  substance. 

92743.3    Leased  disposal  sItaa. 

(a)  Upon  request  by  or  with  the 
concurrence  of  the  lessee,  and  only  with 
the  express  approval  of  the  Director, 
Bureau  of  Land  Management,  the 
authorized  officer  may  issue  a  patent  for 
those  lands  covered  by  a  lease  issued  on 
or  before  November  9, 1988.  that  have 
been  or  will  be  used,  as  specified  in  the 
plan  of  development  for  solid  waste 
disposal  or  for  any  other  purpose  that 


the  authorized  officer  determines  may 
result  in  or  include  the  disposal, 
placement,  or  release  of  any  hazardous 
substance,  subject  to  the  following 
provisions: 

(1)  All  conveyances  shall  be 
consistent  with  the  land  use  planning 
provisions  contained  in  part  1600  of  this 
title,  and  in  compliance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371)  and  any  other  Federal  and 
State  laws  and  regulations  applicable  to 
the  disposal  of  solid  wastes  and 
hazardous  substances: 

(2)  Conveyances  shall  be  made  only  of 
lands  classified  for  sale  under  section  7 
of  the  Taylor  Grazing  Act  (43  U.S.C. 
315f)  or.  as  to  lands  in  Alaska,  the 
Recreation  and  Public  Purposes  Act  of 
June  14. 1926.  as  amended  (43  U.S.C.  869 
et  seq.y, 

(3)  The  authorized  oHicer  shall 
investigate  the  lands  to  be  included  in 
the  patent  to  determine  whether  they 
are  contaminated  with  hazardous 
substances.  The  authorized  officer  will 
require  full  reimbursement  from  the 
lessee  for  the  costs  of  the  investigation. 
The  authorized  officer  may.  in  his  or  her 
discretion,  make  an  exception  to  the 
requirement  of  full  reimbursement  if  the 
applicant  demonstrates  that  such  costs 
would  result  in  undue  hardship.  The 
investigation  shall  include  but  not  be 
limited  to  the  following: 

(i)  A  review  of  all  records  and 
inspection  reports  on  file  with  the 
Bureau  of  Land  Management  State,  and 
local  agencies  relating  to  the  history  and 
use  of  the  lands  covered  by  a  lease  and 
any  violations  and  enforcement 
problems  that  occurred  during  the  term 
of  the  lease: 

(ii)  Consultation  with  the  lessee  and 
users  of  the  landfill  concerning  site 
management  and  a  review  of  all  reports 
and  logs  pertaining  to  the  type  and 
amount  of  solid  waste  deposited  at  the 
landfill: 

(iii]  A  visual  inspection  of  the  leased 
site:  and 

(iv)  An  appropriate  analysis  of  the 
soil,  water  and  air  associated  with  the 
area: 

(4]  The  investigation  conducted  under 
paragraph  (a)(3)  of  this  section  must 
establish  that  the  involved  lands  contain 
only  those  quantities  and  types  of 
hazardous  substances  consistent  with 
household  wastes,  or  wastes  from 
conditionally  exempt  small  quantity 
generators  (40  CFR  261.5),  and  there  is  a 
reasonable  basis  to  believe  that  the 
contents  of  the  leased  disposal  site  do 
not  threaten  human  health  and  the 
environment  and 

(5)  The  State  agency  or  agencies 
responsible  for  environmental 


protection  and  enforcement  must  certify 
that  they  have  reviewed  all  records, 
inspection  reports,  studies,  and  other 
materials  produced  or  considered  in  the 
course  of  the  investigation  and  that 
based  on  these  documents,  they  agree 
with  the  authorized  officer  that  the 
contents  of  the  leased  disposal  site  in 
question  do  not  threaten  human  health 
and  the  environment. 

(b)  The  authorized  officer  shall  not 
convey  lands  identified  in  paragraph  (a) 
of  this  section  if  the  investigation 
concludes  that  the  lands  contain 
hazardous  substances  at  concentrations 
that  threaten  human  health  and  the 
environment. 

(c)  The  authorized  officer  shall  retain 
as  permanent  records  all  environmental 
analyses  and  appropriate 
documentation,  investigation  reports. 
State  certifications,  and  other  materials 
produced  or  considered  in  determining 
the  suitability  of  public  lands  for 
conveyance  under  this  section. 

S  2743.3-1    Patent  proviaions  for  laasad 
diaposai  sitaa. 

Each  patent  for  a  leased  disposal  site 
will  provide  that: 

(a)  The  patentee  shall  comply  with  all 
applicable  Federal  and  State  laws, 
including  laws  dealing  with  the  disposal, 
placement  or  release  of  hazardous 
substances; 

(b)  The  patentee  shall  indemnify  and 
hold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 
laws: 

(c)  As  a  result  of  an  investigation  of 
the  lands  covered  by  a  patent  the  United 
States  has  determined,  as  of  the  date  of 
the  patent  that  the  area  does  not 
contain  hazardous  substances  at 
concentrations  that  threaten  human 
health  or  the  environment,  and  that  such 
determination  has  been  certified  by  the 
appropriate  State  agency  or  agencies: 
and 

(d)  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States. 

$2743.4    Patented  diaposai  sitas. 

(a)  Upon  request  by  or  with  the 
concurrence  of  the  patentee,  the 
authorized  officer  may  renounce  the 
reversionary  interests  of  the  United 
States  in  land  conveyed  on  or  before 
November  9. 1988.  and  rescind  any 
portion  of  any  patent  or  other 
instrument  of  conveyance  inconsistent 
with  the  renunciation  upon  a 
determination  that  such  land  has  been 
used  for  solid  waste  disposal  or  for  any 
other  purpose  that  the  authorized  officer 
determines  may  result  in  the  disposal. 
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plaeentent.  or  reieaae  of  «ty  hszardoos 
substaacs. 

(b)  If  th«  patentee  elect*  not  to  accept 
the  renunciation  of  the  reversionary 
interestB,  the  provisions  contained  in 
§§  27«J  and  2741.9  shall  continue  to 
apply. 

Datect:  October  24. 1991. 
Richard  Roldan, 

Deputy  Assistant  Secretary  of  Ifielr.  tenor. 
[FR  Doc.  91-28698  Filed  11-27-91;  8.45  am] 
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UST  OF  PUBUC  LAWS 

This  is  a  continuing  fist  of 
puWic  bills  from  ttie  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Raglstar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

M.R.  3350/Pub.  L  102-167 
United  States  Commission  on 
Civil  Rights  Reautfiorization 
Act  of  1991.  (Nov.  26.  1991; 
105  Stat  1101;  1  page) 
Price:  $1.00 

H.R.  3402/Pub.  L  102-168 
Health  Information.  Health 
Promotion,  and  Vaccine  Injury 
Compensation  Amendments  of 
1991.  (Nov.  26.  1991;  105 
Stat  1102;  3  pages)    Price: 
$1.00 

HJ.  Re*.  215/Pub.  L.  102- 
169 

Acknowledging  the  sacritices 
that  military  families  have 
made  on  behalf  of  the  Nation 
and  designating  November  25. 
1991,  as  "National  Military 
Families  Recognition  Day". 
(Nov.  26.  1991;  105  Stat 
1105;  2  pages)    Price:  $1.00 
Last  List  November  26.  1991 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
miCTofiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Nficrofiche  Subscription  Prices: 

Federal  Register: 

One  year.  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


Superintendent  of  Documents  Subscriptions  Order  Form 


♦6462 


DYES, 


Charge  your  order. 
/fsMty/ 

Oaig*  ocdMS  may  b>  MMphonM  10  •«  QPO  Ofdw 
dnk  ■  <202)  7m}-323a  tani  SrOO  a-m  to  4«)  p.m. 
■Mlim  tmw.  Mommr-FcUiy  <«icapt  koMaya) 


please  send  me  the  following  indicated  subscriptions: 

241  MCROnCHE  FORMAT: 

On» 


$19S 


.  Six  moMht:  107.50 


.Coda  e(  Ftdarri  HaguMons: 


.CuranlyMr$188 


I.  The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 
Please  1>pe  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are  suliject  to  chnge. 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  paymcal: 

I I  Checic  payable  to  the  Superintendent  of  Documeati 

n  GPO  Deposit  Account         I    I    I    I    I    iTI-H 


(Street  address) 


(City,  State,  ZIP  Code) 


L 


J_ 


CH  VISA  or  MasteiCard  Account 

1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1 

,    .                         nmmk  jmm  far  yemr  aritrt 

(Ciedii  card  expirtfioa  date) 

(Daytime  ptMne  including  area  code)  ... 

(Signature) 

4.  Mall  To;  Superintendent  of  DocumenU,  Covemment  Priitting  Office,  Washington,  D.C.  20402-9371 


(Rev.  2/90) 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  ReviMd  fantuuy  1.  IMS 
SUPPLEMENT:  Revised  lanuuy  1 1981 

The  GUIDE  and  the  SUPfUMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  ia  tb*  GUBDB  t*U  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  !h«y  must  be  kept. 

The  GUIDE  is  formatted  m4  numbned  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  unilonnity  of  citatkni  and  msf 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federaf 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superinfendeiit  of  Documents  PiibUcation  Order  Form 


C 


Order  Procasmng  GMte:  *#7S8 

DYES 


Chanf  four  ordf. 
To  fn  your  order*  tnd  InquMoo. 


•  please  send  me  the  following  indicated  publication: 


copies  of  tf»  t«e9  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. «.*..«        u 

copiet  of  the  1901  SUPPLEMEPn-TO  THE  GUIDE.  S/N  0l»4)0^^»038-0  at  tt.50  each. 

1  The  total  coat  of  my  order  is  $ (International  cuttomert  pleaae  add  25%).  All  pricea  include  regidar 

dom^tic^o^  ai3  h«SliBf  wli^tood  through  8/91.  After  thia  date,  pleaae  caU  Order  and  Information 
Desk  at  202^783-4238  to  verfi^  prices. 
Pkasa  Typo  or  Piiol 

2. 


(Company  at  paaaiiar 


a) 


(Additional  aMress/attentiaa  linaT 
(Street  addmif 


9.  Please  choose  nwthod  of  payment: 
[~]  Check  payable  to  the  Superinten(tent  ofPocuments 
n  GPO  Deposit  Account    [    11    f    f  I— L J~I-J 
D  VISA  or  MasteiCard  Accomif  

I  I  I  t  I  I  I  M  I  M  1  u  M  i-rn 

Tkamkpm  far  your  onUr! 


iPndit  card  ex| 


(City,  State.  ZIP  Code) 

lD.yt»«.pi«-i«cl«di.,a».«.«,  -  ^_-_ 

4.  Mail  To:  Superiatendent  of  Documents.  Government  Printing  Office,  Washington.  DC  20402-9325 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  faniuuy  I.  IMS 
SUPPLEMENT:  ReviMd  lanuary  t  lOTt 

Tlie  GUroE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  ha  tikft  GUlDfi  t^  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  A«y  must  be  kept. 

The  GUII«  is  formatte*  and  nunbOTed  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  unifonnay  of  citation  and  easf 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federaf 
Register.  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  O^ice. 
Washington.  DC  20402-9325. 


ublication  Order  Form 

CfMfM  your  ontof. 
fftoMjr/ 
tai  your  ord«r«  and  InquMM.  lQ»-Vf-ant 

publication: 

ON  REQUIREMENTS  IN  THE  CFR 

Z,  SfS  0efr4X)O-00038-0  at  $1.50  each. 

ert  please  add  25%).  All  prices  include  regular 

tei  thia  date,  please  call  Ordat  and  Information 


Please  choose  method  of  payment: 
O  Qieck  payable  to  the  SupCTintendettf  oCDocuments 
n  GPO  Deposit  Account    [[Iff  JLLJ""U 
n  VISA  or  MasteiCard  Accc«it  

M  I  i  n  m  I  11  m  I  I  I  I  D 

Thamk  pm  far  your  order! 

(Credit  card  expintiea  date) 


(Signature) 
ting  Office.  Washington.  DC  20402-9325 
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Public  Laws 


102d  CongreM,  Itt  SMtion,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  an  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  indudes  all  public  laws, 
issued  irregularty  upon  enactnrtent.  for  tfie  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  tt>e  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcenfients 
of  newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 

C/wrye  your  onfr. 
tft  May/ 

Ta  tax  yow  ardm  and  iBqiriri»-(2«2)  275-«ai9 
-subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress.  1st  Session,  1991 


Ofdir  PTQcmmQ  COiK 

*6216 

I I    X  £il3«  please  send  me 

for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(.Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


LJ  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-n 


(City,  State,  ZIP  Code) 
L ) 


(Credit  card  expiration  dale) 


ThaiUc  you  for  yow  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printmg  Office.  Washington,  D.C.  20402-9371 
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New  edition  ....  Order  now ! 


For  those  of  you  who  must  keep  infofmed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  whch  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefo'^e,  a  reader  can  use  the  Codification 
to  detem'^me  the  latest  text  of  a  document 
without  having  to  "reconstaicr  it  through 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc^ 
Otitis  media  in  children,  post-stroke  rehabilitation,  and 
congestive  heart  failure;  clinical  practice  guidelines 
development  panel.  61252 

Agricultural  Marketing  Service 

RULES 

Oranges  (navel)  grown  in  Arizona  and  California,  61109 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 
Meetings: 
National  Conservation  Review  Group,  61222 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity  Credit 
Corporation;  Cooperative  State  Research  Service; 
Farmers  Home  Administration;  Federal  Grain 
Inspection  Service;  Food  and  Nutrition  Service;  Forest 
Service;  Rural  Electrification  Administration;  Rural 
Telephone  Bank 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Eggs  for  production  of  animal  biological  products; 

veterinary  biologies  memorandum;  correction.  61287 
Genetically  engineered  organisms  for  release  into 

environment;  permit  applications.  61222 

Army  Department 

See  also  Engineers  Corps 
NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignments  and  closures — 
Aberdeen  Proving  Ground.  MD;  combat  materiel 
research  laboratory.  61237 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

RULES 
Pollution: 
Pollution  fund  expenditures;  hazardous  sabstance  and  oil 
discharge  removal,  61162 
PROPOSED  RULES 
Pollution: 
Financial  responsibility  of  vessels  £or  water  poUotion, 
61216 
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Commerce  Department 

See  also  Export  Administration  Bureau;  Foreign-Trade 
Zones  Board;  International  Trade  Administration: 
Minority  Business  Development  Agency;  National 
Institute  of  Standards  and  Technology;  National 
Oceanic  and  Atmospheric  Administration;  National 
Telecommunications  and  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review; 
correction.  61287 

Committee  for  Purchase  From  the  BHnd  and  Ottier 

Severely  Handicapped  ^ 

NOTICES 

Procurement  list;  additions  and  deletions.  61234,  61235 
(3  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Union  of  Soviet  Socialist  Republics,  61233  .;; 

4. 

Commodity  Credit  Corporation 

PROPOSED  RULES 
Loan  and  purchase  programs: 
Sugar  and  crystalline  fructose;  marketing  allotment 
regulations  (1991-1996  FYs),  61191 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals:  ^ 

MidAmerica  Commodity  Exchange — 
Rough  rice.  61236 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc-- 
National  competitive  research  initiative  program.  61290 

Customs  Service 

PROPOSED  RULES 

Country  of  origin  marking: 

Base  metals  and  products  thereof;  origin  determination; 
uniform  rules,  61214 
NOTICES 
Trade  name  recordation  applications: 

Grand  Tea  Co.,  61277 

M.T.R.  Condiments.  61278 

M.T.R.  Distributors  (P)  Ltd.,  61277 

M.T.R.  Food  ProducU,  61277 


Defense  Department 

See  also  Army  Department;  Engineers  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

61236 
Meetings: 
DIA  Defense  Intelligence  College  Board  of  Visitors.  61236 
Streamlining  and  Codifying  Acquisition  Laws  Adx'isory 
Panel.  61237 
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Education  Department 

RULES 

Postsecondary  education: 
Student  assistance  general  provisions — 
Verification  reporting  requirements,  61330 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

61238 
Grants  and  cooperative  agreements;  availability,  etc.: 
Centers  for  international  business  education.  61308 
Meetings: 
Historically  Black  Colleges  and  Universities,  President's 
Board  of  Advisors.  61239 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Tonka  Corp.  et  al.,  61262 
Meetings: 

job  Training  Partnership  Act  Native  American  Programs' 
Advisory  Committee.  61263 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearings 

and  Appeals  Office.  Energy  Department 
NOTICES 

Natural  gas  exportation  and  importation: 
Enron  Oil  &  Gas  Marketing,  Inc.,  61240 

Engineers  Corps 

RULES 

Water  resource  development  projects;  shoreline 

management  fees  at  civil  works  projects,  61163 
NOTICES 

Environmental  statements;  availability,  etc.: 
Immigration  and  Naturalization  Service  Special 

Processing  Center.  AZ,  61237 
Little  Calumet  River  Flood  Control  Project.  IN.  61238 

Environmental  Protection  Agency 

RULES 

Drinking  water 
National  primary  drinking  wcter  regulations — 
Total  coliforms;  correction.  61287 
NOTICES 
Clean  Air  Act: 

Benzene  waste  litigation:  settlement.  61245 
Meetings: 

State-FIFRA  Issues  Research  and  Evaluation  Group.  61248 
Memorandums  of  understanding: 
Carpet  Cushion  Council;  carpet  policy  dialogue;  carpet 

cushion  products  testing.  61245 
National  Association  of  Floor  Covering  Distributors: 
carpet  policy  dialogue;  carpet  installation  adhesive 
testing  program;  document  availability,  61246 
Styrene  Butadiene  Latex  Manufactuicrs  Council  (SBLMC); 
carpet  policy  dialogue;  4-phenylcyclohexene  (4-PC) 
reporting  program,  61247 
Pesticide  registration,  cancellations,  etc.: 
2-Ethyl-1.3-Hexanediol.  61248 

Executive  Office  of  the  President 

See  Presidential  Documents;  Trade  Representative.  Office  of 
United  States 


Export  Administration  Bureau 

NOTICES 

Foreign  availability  assessments: 
Neodymium  yttrium  aluminum  garnet  (Nd:YAG)  laser 
rods,  61266 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  61265 

Farmers  Home  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  preservation  program,  61224 

Federal  Aviation  Administration, 

PROPOSED  RULES 

Airworthiness  directives: 

Airbus  Industrie,  61212 

British  Aerospace,  61213 
Transition  areas;  correction,  61288 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

National  Airspace  System  (NAS)  long-term  technical 
needs,  61271 

Federal  Communications  Conunission 

RULES 

Radio  stations;  table  of  assignments: 

Alabama.  61168 

Arkansas,  61169 

Texas,  61168 
(2  documents) 

Vermont,  61169 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Oregon,  61220 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  61285 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Washington,  61250 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Hydropower  license  conditions  and  other  matters, 
submittal.  61137 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 

Illinois,  61223 
(2  documents) 

Minnesota  et  al.,  61224 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Hawaii  County,  HI,  61274 
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RULES 
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(2  documents) 
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PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Oregon.  61220 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  61285 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Washington,  61250 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Hydropower  license  conditions  and  other  matters, 
submittal,  61137 

Federal  Grain  Inspection  Service 
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Federal  Maritime  Commission 

RULES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Automated  Tariff  Filing  and  information  System  (ATFI); 
electronic  filing,  processing  and  retrieval  of  tariff 
data,  61164 
NOTICES 

Agreements  filed,  etc.,  61250 
Correction,  61287 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 

Grade  crossing  signal  system  safety;  reporting 
requirements,  61169 
NOTICES 
F,xemption  petitions,  etc.: 

Arkansas  &  Missouri  Railroad  et  al.,  61274 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  61285,  61286 

(3  documents) 
Applications,  hearings,  determinations,  etc.: 

CB  Financial  Corp.  et  al.,  61250 

Society  Corp..  61251 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Sonoma  sunshine,  etc.  (three  plants  from  Cotati  Valley. 
Sonoma  County,  CA),  61173 
NOTICES 

Environmental  statements;  availability,  etc.: 
Washington  County.  UT;  Mojave  desert  tortoise, 
incidental  taking,  61259 

Food  and  Drug  Administration 

NOTICES 

Color  additive  petitions: 

Ethicon,  Inc.,  61253 
Food  additive  petitions: 

Ciba-Geigy  Corp.,  61253 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental  food 
program — 
Food  packaging  for  breastfeeding  women,  61185 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Florida.  61227 
Michigan 
Alps  Electric  (USA),  Inc.;  automotive  parts  testing  and 

distribution  facility.  61226 
American  Yazaki  Corp.;  auto  wiring  harness  testing  and 
distribution  facility.  61227 
New  Mexico — 
Adria-SP,  Inc.:  pharmaceutical  manufacturing  plant; 
•  correction,  61228 
Ohio- 
Ford  Motor  Co.;  passenger  and  cargo  vehicle 
manufacturing  plant,  61227 


Texas — 
Adria-SP,  <nc.;  pharmaceutical  manufacturing  plant; 
correction.  61228 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
New  York-New  Jersey  Highlands  Region;  study  draft 
report.  61225 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research;  Food  and 
Drug  Administration:  Health  Care  Financing 
Administration;  National  Institutes  of  Health:  Public 
Health  Service;  Social  Security  Administration 

Health  Care  Financing  Administration 

NOTICES 

Meetings: 
International  Classification  of  Diseases.  Ninth  Revision, 
Clinical  Modification  Coordination  and  Maintenance 
Committee,  61254 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures:  implementation.  61241 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
Temporary  alien  workers  seeking  classification  and 
admission,  61111  • 

PROPOSED  RULES 
Immigration: 
Immigration  benefits:  processing  procedures  for  certain 
applications  and  petitions,  61201 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  National  Park  Service;  Surface  Mining 
T^eclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  61259 

internal  Revenue  Service 

RULES 

Income  taxes: 
Incentive  stock  option  and  employee  stock  purchase 
plans;  stockholder  approval,  61159 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  61228 
Countervailing  duties: 

Extruded  rubber  thread  from  Malaysia.  61229 
Applications,  hearings,  determinations,  etc.: 

Woods  Hole  Oceanographic  Institution.  61229 

Justice  Department 

See  Immigration  and  Naturalization  Service 

tabor  Department 

See  Employment  and  Training  Administration 
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Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction.  6125G 

New  Mexico:  correcHon.  81287 

Oregon;  correction.  61287 
Survey  plat  filings: 

Alaska.  612S0 

Maritime  Adntinistratlon 

NOTICES 

Appfications.  hearings,  determinations,  etc.: 
l.ykes  Bros.  Steamship  Co..  Inc..  61275 

Minority  Business  Devetopment  Agency 

NOTICES 

Business  development  center  program  applications: 
Oklahoma.  61230 

National  Foundation  on  ttte  Arts  and  the  HumanMes 

NOTICES 
Meetings: 
President's  Committee  on  Arts  and  Honanitiec 
correction.  61287 

National  Mghway  Traffic  Safety  AdmMskatton 

NOTICES 

Motor  vehide  safety  standards;  exemption  petitions,  etc.: 
Navistar  International  Transportation  Corp..  61275 

National  Institute  of  Standards  and  Tecttnology 

NOTICES 

Information  processing  standards.  Federal: 
Digital  signature  standard  (DSS).  61231 

Natioiial  InetMutes  of  HeaWi 

NOTICES 
Meetings: 

National  Institute  of  General  Medical  Sciences.  €12&4 

National  Oceanic  and  Atn>08pheric  Adminlslraftion 

RULES 

Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog.  61182.  61163 
(2  docoments) 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
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this  section  o*  the  FEDERAL  REGISTER 
contains  regulatory  documerrts  havirtg 
general  appltcabihty  and  legal  eflect,  most 
o'  which  are  keyed  to  and  codif  ed  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxjer  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SupenrUerxterrt  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL  REGtSTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Nav«l  Orange  Regutstion  722] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Caiifomia 

AGCNCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  maricets  during  the  period  from 
November  29  through  December  5, 1991. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE:  Regulation  722  (7  CFR 
part  907)  is  effective  for  the  period  from 
November  29  through  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  D.  Nis.sen.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  690-0182. 
SUPPLEMENTARY  INFORMATION:  This 
fmal  rule  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907).  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  Caiifomia.  This  order 
is  effective  under  the  Agricultxu-al 
Marketing  Agreement  Act  of  1937.  as 


amended,  hereinafter  referred  to  as  the 
•Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orange 
producers  in  Caiifomia  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.801)  as 
those  having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  Caiifomia.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1.  Central  Caiifomia,  which 
represented  about  79  percent  of  the  total 
production  in  1990-01.  District  2  is 
located  in  the  southern  coastal  area  of 
Caiifomia  an  represented  almost  18 
percent  of  1990-91  production;  District  3 
is  the  desert  area  of  Caiifomia  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  which 
represented  slightly  less  than  1  percent, 
is  northern  Caiifomia.  The  Committee's 


revised  estimate  of  1991-92  production 
is  64,600  cars  (one  car  equals  1.000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32,895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  tentatively  estimated 
that  about  70  percent  of  the  1991-92  crop 
of  64.600  cars  will  be  utilized  in  fresh 
domestic  channels  (45,150  cars),  with  the 
remainder  being  exported  fresh  (12 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16,675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons. 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  tum  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
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enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipntents  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  mariceting 
policy  for  the  1991-92  season  on  June  25. 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24, 1991,  in  Visalia,  California;  and 
Districts  2  and  3  on  October  1, 1991.  in 
Ontario.  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15. 1991. 
The  marketing  policy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 
The  Committee  met  publicly  on 
November  26, 1991,  in  Newhall, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  6 
members  voting  in  favor,  4  opposing, 
and  1  abstaining,  that  1,600,000  cartons 
is  the  quantity  of  navel  oranges  deemed 
advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  marketing  policy.  The 
recommended  amount  of  1,600,000 
cartons  is  equivalent  to  the  amount  as 
specified  in  the  Committee's  shipping 
schedule.  However,  the  Department 
based  on  its  independent  analysis, 
information  provided  by  the  Committee, 
and  the  potential  for  off-shore 
competition,  has  revised  the 
recommendation  and  established 
volume  regulation  in  the  amount  of 


1,700,000  cartons.  Of  the  1.700,000 
cartons,  91.4  percent  or  1,533.800  cartons 
are  allotted  for  District  1,  and  8.6 
percent  or  146,200  cartons  are  allocated 
for  District  3.  Districts  2  and  4  will 
remain  open  as  they  have  not  yet  begun 
to  ship. 

During  the  week  ending  on  November 
21. 1991.  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  999.000  cartons 
compared  with  1,271.000  cartons  shipped 
during  the  week  ending  on  November  22. 

1990.  Export  shipments  totaled  179.000 
cartons  compared  with  166.000  cartons 
shipped  during  the  week  ending  on 
November  22. 1990.  Processing  and  other 
uses  accounted  for  246.000  cartons 
compared  with  286,000  cartons  shipped 
during  the  week  ending  on  November  22, 
1990. 

Fresh  domestic  shipments  to  date  this 
season  total  1,441,000  cartons  compared 
with  3.904.000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
310.000  cartons  compared  with  363,000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
343.000  cartons  compared  with  805,000 
cartons  shipped  by  this  time  last  season. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  November  21, 

1991.  was  $11.58  per  carton  based  on  a 
reported  sales  volume  of  612.000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $12.35  per 
carton.  The  average  f.o.b.  shipping  point 
prices  for  the  week  ending  on  November 
22. 1990,  was  $9.84  per  carton;  the 
season  average  f.o.b.  shipping  point 
price  at  this  time  last  year  was  $10.08. 

The  Department's  Market  News 
Service  reported  that,  as  of  November 
26.  demand  is  fairly  slow  for  first  grade, 
and  moderate  for  choice.  The  market  is 
reported  as  barely  steady.  Committee 
members  discussed  implementing 
volume  regulation  at  this  time,  as  well 
as  different  levels  of  allotment.  The 
Committee  also  discussed  concerns 
regarding  the  Florida  citrus  industry  and 
increasing  market  competition.  One 
Committee  member  favored  a  higher 
level  of  allotment,  and  three  Committee 
members  favored  no  regulation  at  this 
time. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton.  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Conunittee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.33 


per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  November  29  through  December  5. 
1991.  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 
Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  30. 1991.  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and.  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  December  5. 1991.  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
November  26, 1991,  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  November  29. 
1991.  Further,  interested  persons  were 
given  an  opportimity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
lime.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act  to  make  this  regulatory 
provision  effective  as  speciffed. 
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per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  November  29  through  December  5. 
1991,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 
Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  30. 1991.  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  December  5, 1991.  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
November  26, 1991,  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  November  29, 
1991.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  specified. 
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List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  l-ia  48  Stat  31.  at 
amended;  7  U3.C.  601-674. 

2.  Section  907.1022  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§907.1022    Nsvsl  Oranoe  R«9uiation  722. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
November  29  through  December  5, 1991, 
is  established  as  follows: 

(a)  District  1: 1.553,800  cartons; 

(b)  District  2:  unlimited  cartons; 

(c)  District  3: 146.200  cartons; 

(d)  District  4:  unlimited  cartons.         -- 

Dated:  November  27. 1991. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

[FR  Doc.  91-28970  Filed  11-29-^;  8:45  am| 

BILUNG  COOC  34M-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

[INS  No.  1417-91] 
RIN111S-AC72 

Temporary  AUen  Workers  Seeking 
Classification  Under  the  Immigration 
and  Nationality  Act 

agency:  Immigration  and  Naturalization 
Service,  justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Immigration  Act  of 
1990  (IMMACT).  Public  Law  No.  101- 
649,  November  29, 1990,  and  the  Armed 
Forces  Immigration  Adjustment  Act  of 
1991,  Public  Law  No.  102-110,  October  1, 
1991,  as  they  relate  to  temporary  alien 
workers  seeking  nonimmigrant 
classification  and  admission  to  the 
United  States  imder  sections  101(a)(15) 
(H),  (L).  (O).  and  (P)  of  the  Immigration 
and  Nationality  Act  (Act),  8  U.S.C.  1101. 
This  rule  also  contains  technical 
amendments  which  reflect  the  Service's 
operating  experience  under  the  H  and  L 
classifications.  This  rule  will  conform 


Service  policy  to  the  intent  of  Congress 
as  it  relates  to  these  classifications, 
implement  new  nonimmigrant 
classifications  and  requirements 
established  by  Public  Law  101-649  and 
Public  Law  No.  102-110,  and  clarify  for 
businesses  and  the  general  public 
requirements  for  classification, 
admission,  and  maintenance  of  status. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  W.  Brown,  Senior  Immigration 
Examiner,  Adjudications  Division. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  room  7223, 
Washington.  DC  20536.  telephone  (202) 
514-3948. 

suPf>i.EM£irrARY  information:  On  July 
11, 1991,  at  56  FR  31553-31576.  the 
Inunigration  and  Naturalization  Service 
(Service)  published  a  proposed  rule  with 
request  for  comments,  in  order  to 
implement  the  provisions  of  Public  Law 
No.  101-649.  Public  Law  No.  101-649 
dramatically  altered  the  H-lB 
nonimmigrant  classification  by 
removing  the  prominent  alien  standard 
completely  from  the  classification  and 
created,  among  other  things,  the  new  O 
and  P  nonimmigrant  classifications. 
Public  Law  No.  101-649  also  required 
that  petitions  for  H-lB  classifiuition 
contain  an  approved  Labor  Condition 
Application  issued  by  the  Department  of 
Labor.  Many  of  the  prominent  artists, 
athletes  and  entertainers  who  were 
previously  eligible  for  H-lB  status 
would  be  eligible  for  O  and  P 
nonimmigrant  status  under  Public  Law 
No.  101-649.  The  statute  imposed  a 
number  of  requirements  and  restrictions 
on  these  prominent  aliens  which  were 
not  contained  in  prior  legislation. 
However,  on  October  1, 1991,  the 
President  signed  into  law  the  Armed 
Forces  Immigration  Adjustment  Act  of 
1991  (Pub.  L  No.  102-110).  This  law 
delays  the  implementation  of  certain 
provisions  of  the  O  and  P  nonimmigrant 
classifications  until  April  1, 1992.  Aliens 
seeking  nonimmigrant  admission  to  the 
United  States  as  artists,  athletes, 
entertainers  or  fashion  models  before 
April  1. 1992  will  not  be  admitted  as  O-l 
P-1  or  P-3  nonimmigrants,  but  may  be 
admitted  as  H-lB  nonimmigrants  of 
distinguished  merit  and  ability  under  the 
provisions  of  8  U.S.C  101(a)(15MH)(i)(b) 
effective  on  September  30, 1991.  Aliens 
seeking  nonimmigrant  admission  for  the 
purpose  of  accompanying  or  assisting  in 
artistic  or  athletic  performances  by 
aliens  of  distinguished  merit  and  ability 
for  specific  events  will  not  be  admitted 
as  &-2  nonimmigrants,  but  may  be 
admitted  as  H-lB  nonimmigrants  until 
April  1, 1992.  Provisions  of  the  proposed 
rule  relating  to  the  admission  of  artists. 


athletes  and  entertainers  under  the  O 
and  P  classifications  have  been 
modified  to  conform  to  this  change. 
Public  Law  No.  101-649  also  altered  the 
L-1  nonimmigrant  classification. 

Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
August  12, 1991.  In  the  preamble  to  the 
proposed  rule,  the  Service  indicated  that 
it  desired  comments  and  suggestions  on 
how  to  streamline  and  facilitate  the 
petitioning  process.  The  Service  also 
advised  the  public  that  many  provisions 
in  the  proposed  rule  were  statutory  in 
nature  and  had  to  be  included  in  the 
regulations. 

This  final  rule  will  address  only 
comments  which  relate  to  the 
nonimmigrant  categories  which  will  be 
in  effect  prior  to  April  1, 1992. 
Additionally,  in  order  to  accommodate 
the  artists,  entertainers,  athletes,  and 
fashion  models  in  the  H-lB  category,  the 
final  regulation  relating  to  the  H-lB 
category  now  includes  provisions  to 
process  petitions  filed  in  their  behalf. 

Discussion  of  Comments  on  Proposed 
Regulations 

A  number  of  commenters  offered 
suggestions  and  improvements  for  the 
proposed  rule,  some  of  which  have  been 
adopted.  A  number  of  comments  were 
received  which  addressed  issues  which 
are  more  appropriate  for  inclusion  in  the 
Service's  Operations  Instructions. 
Additionally,  there  were  a  number  of 
comments  relating  to  areas  that  were 
not  affected  by  IMMACT,  such  as  the 
H-2A  nonimmigrant  dassification.  and 
were  not  discussed  in  the  proposed  rule. 
These  comments  were  not  considered  in 
the  drafting  of  the  final  rule.  The 
following  discussion:  groups  the 
comments  into  the  various 
nonimmigrant  classifications:  discusses 
the  issues  raised;  provides  the  Service's 
position  on  the  issues;  and.  indicates  the 
revisions  adopted  in  the  final  rule,  based 
on  the  public's  concerns.  A  general 
provision  section  is  also  included  in 
which  topics  relating  to  more  than  one 
nonimmigrant  category  are  discussed. 

H-lB  Nonimmigrant  Classification — 
Labor  Condition  Application  for  H-lB 
Petitions— SecUon  214Jl(hj(4)(iUB)(l) 

The  proposed  regulation  contains  the 
requirement  that  H-lB  petitions  for 
aliens  employed  in  a  specialty 
occupation  must  be  accompanied  by  an 
approved  labor  condition  application 
from  the  Department  of  Labor.  This 
provision  generated  one  hundred  and 
thirty-nine  comments,  the  vast  majority 
of  which  suggested  that  the  labor 
condition  application  merely  be  required 
to  be  filed  with  the  Department  of 
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Labor,  not  approved.  A  number  of 
academic  institutions  commented  that, 
due  to  the  nature  of  their  hiring 
procedures,  they  would  experience 
difficulty  in  hiring  professors  if  the  labor 
condition  application  had  to  be 
approved  prior  to  the  filing  of  the 
petition. 

The  Service  recognizes  that  obtaining 
an  approved  labor  condition  application 
may  create  difficulties  for  certain  types 
of  employers.  However,  the  provision 
that  the  labor  condition  application  be 
approved  prior  to  the  alien's  admission 
to  the  United  States  is  found  in  the 
statutory  definition  of  the  H-lB 
classification  in  section  205(c)(1)  of 
Public  Law  No.  101-649.  Further,  in 
order  to  ensure  that  the  labor  condition 
application  is  approved  prior  to  entry,  it 
is  only  logical  that  the  approved  labor 
condition  application  be  a  part  of  the 
petition  package. 

One  commenter  suggested  that 
academic  institutions  be  permitted  to 
file  one  approved  blanket  labor 
condition  application  covering  all  H-lB 
petitions  filed  by  the  school  for  the  year. 
The  proposed  rule  at 
§  214.2(h)(4)(i)(B)(J)  already  provides  for 
such  a  situation  and  therefore  the  final 
rule  does  not  need  to  be  amended  to 
implement  this  suggestion. 

One  commenter  suggested  that 
physical  therapists  should  be  exempt 
from  the  labor  condition  application 
process  due  to  the  demonstrated 
shortage  of  individuals  employed  in  this 
occupation.  As  the  statute  does  not 
provide  for  an  exception  to  this 
provision,  this  suggestion  will  not  be 
adopted.  Further,  it  must  be  noted  that 
the  labor  condition  application  process 
does  not  contain  a  requirement  that  the 
labor  market  be  tested. 

Two  commenters  also  suggested  that 
the  Service  delete  the  requirement  that 
the  validity  of  an  H-lB  petition  coincide 
with  the  validity  of  the  labor  condition 
application.  The  Ser\'ice  believes  that 
this  is  a  reasonable  requirement  in  view 
of  the  streamlined  labor  condition 
application  process  proposed  by  the 
Department  of  Labor.  To  provide 
otherwise  would  serve  to  dilute  the 
requirement  that  an  employer  post  a 
notice  of  filing  of  the  application  in  the 
workplace  pursuant  to  8  U.S.C. 
212(n)(l)(C)(i). 

Twenty-seven  commenters  suggested 
that  the  labor  condition  application  is 
burdensome  for  employers  who  wish  to 
substitute  employees.  The  Service  has 
historically  required  the  filing  of  new  I- 
129  petitions  for  substitute  employees 
and  does  not  believe  that  the  proposed 
regulations  will  make  this  process  any 
more  difficult.  The  provision  at 
S  214.2(h)(4)(i)(B)(5)  of  the  proposed  rule 


permits  the  filing  of  labor  condition 
applications  for  multiple  unnamed 
beneficiaries.  The  Service  suggests  that 
petitioners  avail  themselves  of  this 
provision  where  all  beneficiaries  of  a 
labor  condition  application  have  not 
been  identified  at  the  time  of  filing  the 
petition. 

The  proposed  rule  contains  a 
requirement  that  only  United  States 
employers  can  file  an  H-lB  petition.  Six 
commenters  suggested  that  foreign 
employers  should  also  be  permitted  to 
file  H-lB  petitions.  The  labor  condition 
application  requires  that  a  petitioner 
post  a  notice  of  the  filing  of  a  labor 
condition  application  at  its  place  of 
employment.  This  obviously  requires  the 
petitioner  to  have  a  legal  presence  in  the 
United  States.  As  a  result  this 
requirement  will  be  retained  in  the  final 
rule.  In  order  to  provide  clarification,  the 
Service  has  included  a  definition  of  the 
term  "United  States  employer"  in  the 
final  rule. 

One  commenter  suggested  that  a 
permanent  labor  certification  may  be 
used  in  lieu  of  a  labor  condition 
application.  As  the  procedures  for 
obtaining  these  two  documents  are 
dramatically  different,  they  may  not  be 
interchanged. 

Three  commenters  suggested  that  the 
penalty  for  misrepresentations  on  labor 
condition  applications  is  too  severe.  The 
penalties  for  misrepresentations  are 
contained  in  the  statute  and  must  be 
included  in  the  final  rule. 

One  commenter  also  objected  to  the 
notification  requirements  required  for 
the  issuance  of  labor  condition 
applications.  The  notification 
requirements  are  found  in  the  statute 
and  are  within  the  jurisdiction  of  the 
Department  of  Labor.  As  a  result,  the 
Service  will  not  respond  to  this 
objection. 

Prominent  Businessmen  as  Specialty 
Workers— Section  214.2(h)(4)(iii) 

Fifty-two  commenters  suggested  that 
prominent  businessmen  should  be 
included  in  the  definition  of  specialty 
occupation.  Additionally,  some 
commenters  suggested  that  petitioners 
be  permitted  to  file  for  labor  condition 
applications  for  prominent  businessmen. 

A  labor  condition  application  can  be 
issued  to  an  employer  for  any 
occupation.  However,  an  approved 
labor  condition  application  issued  for  an 
occupation  does  not  mean  that  the 
occupation  is  a  specialty  occupation.  An 
approved  labor  condition  application  is 
not  a  factor  in  determining  whether  a 
position  is  a  specialty  occupation. 

The  definition  of  a  specialty 
occupation  is  specifically  set  forth  in  the 
statute.  Business  may  be  accorded 


classification  as  H-lB  aliens  as  long  as 
the  statutory  requirements  for  the 
classification  are  met.  That 
determination  will  be  made  based  on  a 
case-by-case  review  of  the  position.  The 
regulation,  in  providing  examples  of 
recognized  fields  of  endeavor,  does 
include  "business  specialities."  We  also 
note  that  the  list  of  fields  of  endeavor 
are  included  in  the  regulation  as 
examples.  That  list  is  by  no  means 
exhaustive.  Businessmen  who  lack  the 
required  degree  or  its  equivalent  should 
be  able  to  obtain  classification  as  O-l 
aliens  of  extraordinary  ability  or  as  H- 
2B  nonimmigrants,  depending  on  their 
qualifications. 

Thirty-one  commenters  suggested  that 
the  definition  of  specialty  occupation 
was  too  severe  and  would  exclude 
certain  occupations  from  classification 
as  specialty  occupations.  Most  of  these 
commenters  suggested  that  the 
definition  should  be  expanded  to 
include  those  occupations  which  did  not 
require  a  bachelor's  degree  in  the 
specific  specialty.  The  definition  of 
specialty  occupation  contained  in  the 
statute  contains  this  requirement. 
Accordingly,  the  requirement  may  not 
be  amended  in  the  final  rule. 

Equivalency  to  Completion  of  a  College 
Degree— Section  214.2(h)(4)(iii)(D) 

Thirty-one  commenters  stated  that  the 
equivalency  requirements  for  master's 
and  doctorate  degrees  were  too 
restrictive. 

The  Service  maintains  that  the 
equivalent  provided  in  the  regulation  for 
an  advanced  degree — a  baccalaureate 
degree  plus  five  years  of  progressive 
experience  in  the  professions — is 
comparable  to  the  educational  level 
required  for  a  master's  degree.  However, 
the  final  rule  has  been  amended  to 
reflect  that  the  Service  will  accept 
foreign  degrees  determined  to  be 
equivalent  to  doctorate  degrees  granted 
by  academic  institutions  in  the  United 
States. 

One  comment  was  received  which 
suggested  that  the  Service's  formula  for 
equating  experience  and/or  training  to 
education,  three  years  of  experience  to 
one  year  of  education,  be  replaced.  It 
was  suggested  that  the  Service  adopt  the 
Department  of  Labor's  requirement 
which  equates  two  years  of  experience 
to  one  year  of  education. 

The  Service's  present  policy  of 
equating  three  years  of  experience  and/ 
or  training  to  each  year  of  education  has 
been  codified  in  regulation  since 
February  26, 1990.  It  was  placed  into 
regulation  for  the  benefit  of  petitioners 
and  applicants  who  may  have  difficulty 
in  seeking  and  obtaining  a 
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classification  as  H-lB  aliens  as  long  as 
the  statutory  requirements  for  the 
classification  are  met.  That 
determination  will  be  made  based  on  a 
case-by-case  review  of  the  position.  The 
regulation,  in  providing  examples  of 
recognized  fields  of  endeavor,  does 
include  "business  specialities."  We  also 
note  that  the  list  of  fields  of  endeavor 
are  included  in  the  regulation  as 
examples.  That  list  is  by  no  means 
exhaustive.  Businessmen  who  lack  the 
required  degree  or  its  equivalent  should 
be  able  to  obtain  classification  as  O-l 
aliens  of  extraordinary  ability  or  as  H- 
2B  nonimmigrants,  depending  on  their 
qualifications. 

Thirty-one  commenters  suggested  thai 
the  definition  of  specialty  occupation 
was  too  severe  and  would  exclude 
certain  occupations  from  classification 
as  specialty  occupations.  Most  of  these 
commenters  suggested  that  the 
definition  should  be  expanded  to 
include  those  occupations  which  did  not 
require  a  bachelor's  degree  in  the 
specific  specialty.  The  definition  of 
specialty  occupation  contained  in  the 
statute  contains  this  requirement. 
Accordingly,  the  requirement  may  not 
be  amended  in  the  final  rule. 

Equivalency  to  Completion  of  a  College 
Degree— Section  214.2(h)(4)(iii)(D) 

Thirty-one  commenters  stated  that  the 
equivalency  requirements  for  master's 
and  doctorate  degrees  were  too 
restrictive. 

The  Service  maintains  that  the 
equivalent  provided  in  the  regulation  for 
an  advanced  degree — a  baccalaureate 
degree  plus  five  years  of  progressive 
experience  in  the  professions — is 
comparable  to  the  educational  level 
required  for  a  master's  degree.  However, 
the  final  rule  has  been  amended  to 
reflect  that  the  Service  will  accept 
foreign  degrees  determined  to  be 
equivalent  to  doctorate  degrees  granted 
by  academic  institutions  in  the  United 
States. 

One  comment  was  received  which 
suggested  that  the  Service's  formula  for 
equating  experience  and/or  training  to 
education,  three  years  of  experience  to 
one  year  of  education,  be  replaced.  It 
was  suggested  that  the  Service  adopt  the 
Department  of  Labor's  requirement 
which  equates  two  years  of  experience 
to  one  year  of  education. 

The  Service's  present  policy  of 
equating  three  years  of  experience  and/ 
or  training  to  each  year  of  education  has 
been  codified  in  regulation  since 
February  26, 1990.  It  was  placed  into 
regulation  for  the  benefit  of  petitioners 
and  applicants  who  may  have  difficulty 
in  seeking  and  obtaining  a 


determination  of  equivalency  through 
authoritative  sources.  The  three-to-one 
formula  is  based  on  a  survey  of  relevant 
precedent  decisions  which  reflect  the 
number  of  years  of  experience  held  by 
alien  beneficiaries  who  did  not  hold 
degrees  but  were  regarded  by  the 
Service  as  having  the  equivalent  of  a 
degree.  Matter  of  Bienkowski,  12  I&N 
Dec.  17  (D.D.  1966);  Matter  of  Yaakov,  13 
l&N  Dec.  203  (R.C.  1969);  Matter  of 
Devnani.  11  I&N  Dec.  800  (D.D.  1966): 
Matter  ofArjani,  12  I&N  Dec.  649  (R.C. 
1967). 

Based  on  these  precedent  decisions, 
the  Service  will  continue  its  present 
policy  of  utilizing  the  three-to-one 
formula. 

One  commenter  also  suggested  that 
the  Service's  requirement  that  the 
petitioner  establish  that  the  beneficiary 
has  been  employed  in  "progressively 
responsible  positions"  is  unnecessarily 
restrictive.  The  regulatory  definition  of 
the  term  "specialty  occupation"  is  based 
on  the  definition  of  that  term  found  in 
the  statute.  The  statute  clearly  requires 
that  the  beneficiary  be  employed  in 
progressively  responsible  positions.  As 
a  result,  the  Service  will  not  alter  this 
requirement  in  the  final  rule. 

H-JB  Petitions  for  Physicians — Section 
214.2(h)(4)(vii) 

As  IMMACT  removed  the  restrictions 
on  graduates  of  foreign  medical  schools 
found  in  the  current  statute,  graduates  of 
foreign  medical  schools  are  now  eligible 
to  perform  direct  patient  care  and  are 
eligible  for  H-lB  nonimmigrant 
classification.  These  aliens,  however, 
are  subject  to  the  same  requirements  as 
other  H-lB  nonimmigrants,  including  the 
labor  condition  application  process. 

One  commenter  suggested  that  foreign 
doctors  should  remain  within  the 
jurisdiction  of  the  Educational 
Commission  for  Foreign  Medical 
Graduates  (ECFMG)  to  ensure  that  the 
American  public  is  protected  from 
unqualified  physicians.  In  order  to 
ensure  that  foreign  medical  graduates 
are  competent  to  perform  patient  care  in 
the  United  States,  the  final  rule  now 
includes  an  additional  requirement  that 
petitions  for  foreign  physicians  must  be 
accompanied  by  an  ECFMG  certificate 
or  by  evidence  that  the  beneficiary  is 
exempt  therefrom.  Additionally,  the 
final  rule  now  contains  language  that 
petitions  for  foreign  medical  graduates 
must  be  accompanied  by  evidence  that 
the  alien  is  authorized  by  the  state  of 
intended  employment  to  perform  the 
duties  described  in  the  petition. 


Return  Travel  Expenses — Section 
214.2(h)(6)(vi)(E) 

Eighty-two  comments  were  received 
concerning  this  provision.  Seventy-two 
commenters  suggested  that  the  provision 
should  not  apply  to  those  situations 
where  the  beneficiary  is  dismissed  for 
cause  such  as  poor  work  performance. 
Two  commenters  suggested  that  the 
provision  be  made  applicable  only  to 
aliens  dismissed  during  the  first  three 
months  of  employment  while  five 
comments  were  received  regarding 
those  situations  where  the  beneficiary 
was  dismissed  from  employment  as  a 
result  of  lack  of  funding.  Additionally, 
seven  commenters  suggested  that  the 
employer  should  be  liable  only  if  the 
alien  intends  to  stay  in  the  United  States 
unlawfully.  Five  commenters  stated  that 
the  provision  should  apply  only  in  those 
situations  where  the  alien  comes  to  the 
United  States  on  the  basis  of  the 
employer's  petition.  One  commenter 
also  noted  that  it  would  be  difficult  to 
determine  if  the  alien  used  the  money  to 
return  home.  Finally,  six  commenters 
suggested  that  the  provision  should  be 
eliminated  as  it  is  unreasonable  and 
excessive  and  may  make  it  difficult  for 
some  employers  to  hire  aliens. 

In  response  to  the  above  comments, 
the  final  rule  relating  to  this  provision 
has  been  expanded  and  includes  more 
detail.  The  final  rule  will  be  amended  to 
reflect  that  this  provision  will  be 
complaint-driven.  Complaints 
concerning  noncompliance  with  this 
provision  should  be  submitted  in  writing 
to  the  Service  Center  which  adjudicated 
the  petition  and  will  be  included  in  the 
file  relating  to  the  petition.  The  final  rule 
will  also  indicate  that  the  term 
"dismissed"  requires  some  action  by  the 
employer.  If  the  alien  opts  to  terminate 
his  or  her  employment  prior  to  the 
expiration  of  the  period  of  authorized 
admission,  he  or  she  is  not  considered  to 
have  been  dismissed. 

The  final  rule  does  not  include  a 
penalty  provision  for  those  employers 
who  fail  to  comply  with  the  statute  as 
none  was  included  in  the  statue. 
However,  the  Service  may  consider  the 
fact  that  an  employer  has  not  complied 
with  this  provision  when  adjudicating 
future  nonimmigrant  visa  petitions. 

Eleven  commenters  also  suggested 
that  the  final  rule  contain  a  definition  of 
the  term  "aboard"  as  some  employers 
could  simply  provide  the  beneficiary 
with  return  transportation  to  Canada  or 
Mexico  in  order  to  comply  with  the 
statutory  requirement.  This  suggestion 
will  be  adopted  in  the  final  rule.  The 
definition  will  require  the  petitioner  to 
be  liable  for  the  beneficiary's  return 


transportation  to  the  alien's  last  place  of 
residence  outside  the  United  States. 

Numerical  Limits  on  H-lB 
Nonimmigrant — section  214.2lh)(8)(ij(  A) 

The  proposed  rule  contains  the 
requirement  that  aliens  who  may  be 
accorded  nonimmigrant  classification 
(excluding  those  in  DOD  research)  shall 
be  limited  to  65.000  for  each  fiscal  year. 
Eleven  comments  were  received  relating 
to  this  provision.  Two  commenters 
suggested  that  the  cap  should  be  higher. 
Two  commenters  suggested  that 
numbers  should  be  assigned  when  the 
petition  is  approved.  One  commenter 
suggested  that  the  numerical  cap  should 
not  apply  to  extensions  of  stay  while 
two  suggested  that  a  system  should  be 
established  to  keep  track  of  the  backlog 
of  numbers  similar  to  that  presently  in 
use  by  the  Department  of  State  for 
permanent  visa  numbers.  Four 
commenters  suggested  that  aliens,  not 
petitions,  should  be  counted  as  some 
aliens  may  be  employed  by  two 
separate  employers  within  the  same 
fiscal  year. 

The  65,000  numerical  limitation  is  a 
statutory  requirement  and  must 
therefore  be  retained  in  the  final  rule. 
The  Service  has  no  authority  to  raise  the 
cap  beyond  the  limits  imposed  by 
Congress.  The  proposed  rule  clearly 
states  that  the  numerical  limitation 
applies  only  to  new  petitions  and  not 
extensions  of  stay.  Further,  the  statute 
requires  that  aliens  are  to  be  issued 
visas  in  the  order  in  which  petitions  are 
filed.  The  Service  will  not  institute  a 
backlog  system  since  H-lB 
nonimmigrants  are  coming  temporarily 
to  the  United  States  and  the  need  for  the 
beneficiary's  service  may  dissipate  over 
the  course  of  time.  The  Service  will  also 
retain  in  the  final  rule  its  proposal  to 
assign  a  number  to  each  petition  even  if 
the  beneficiary  was  previously  accorded 
H-lB  status  in  the  same  fiscal  year.  The 
Service  believes  that  this  provision  will 
result  in  more  efficient  adjudication  of 
H-lB  petitions  as  it  will  not  be  required 
to  review  prior  records  relating  to  a 
prospective  beneficiary  when 
adjudicating  a  new  petition. 

The  Service  also  received  two 
comments  suggesting  that  the  language 
in  the  proposed  rule  at 
§  214.2(h)(8)(ii)(C)  which  provides  for 
the  allocation  of  numbers  to  Guam  is  in 
conflict  with  S  214.2(h)(8)(ii)(B)  which 
requires  numbers  to  be  assigned  when 
filed.  The  Service  agrees  with  the 
comments  and  S  214.2(h)(8)(ii)(C)  has 
been  amended  in  the  final  rule. 
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Transition  for  Current  H-lB 
Nonimmigrant 

Fifty-three  comments  were  received 
suggesting  that  H-lB  nonimmigrant 
aliens  in  the  United  States  on  the  date  of 
enactment  be  exempt  from  the  labor 
condition  application  requirements  and 
that  this  provision  should  be  stated  in 
the  final  rule. 

The  Service  wrill  institute  a  policy  that 
only  those  petitions  and  applications 
filed  after  October  1. 1991.  will  be 
affected  by  the  new  provisions.  Further, 
any  H-lB  alien  in  the  United  States  on 
the  date  of  enactment  will  be  entitled  to 
their  current  H-lB  classification  and  can 
be  readmitted  to  the  United  States  in 
that  category.  This  policy  and  other 
transitional  issues  are  more 
appropriately  handled  through  policy 
issuances  rather  than  formal  rulemaking 
since  they  are  great  in  number  and 
short-lived  in  relevance. 

L~l  Nonimmigrant  Classification — 
Definition  of  the  Term  "doing 
business  "-.Section  214^(1  )(ii)(H) 

One  comment  was  received  which 
noted  that  the  definition  of  the  term 
"doing  business"  contained  in  the 
proposed  rule  made  reference  to  the 
staffing  levels  of  the  entity.  As  section 
123  of  Public  Law  No.  101-649  states 
that  staffing  levels  alone  are  not  to  be 
used  in  determining  whether  an 
individual  is  performing  in  a  managerial 
or  executive  capacity,  the  reference  to 
staffing  levels  in  the  definition  appears 
to  be  inconsistent  Therefore,  the 
reference  to  staffing  levels  will  be 
removed  from  the  definition. 

Definition  of  the  Term  "Affiliate"— 
Section  214^IXl)(ii)(L) 

The  proposed  rule  contains  a 
definition  of  the  term  "affiliate"  at 
i  214.2(lKl)(ii)(L)  which  is  more 
restrictive  than  the  definition  currently 
in  use.  Forty-six  commenters  stated  that 
this  definition  was  more  restrictive  and 
did  not  reflect  the  reality  of  the  business 
world.  A  number  of  commenters  stated 
that  the  definition  would  exclude  a 
number  of  legitimate  businesses  from 
classification  as  qualifying 
organizations.  Several  of  the 
commenters  suggested  that  the  current 
definition  should  be  expanded  to  allow 
firms  which  are  owned  by  different 
groups  of  individuals  to  qualify. 

The  Servic44  had  proposed  to  amend 
this  definition  as  a  result  of  certain 
operational  difficulties  encountered 
using  the  current  definition.  Given  the 
objections  raised  by  various 
commenters.  the  Service  will  retain  the 
definition  currently  in  use  in  the  final 
rule.  In  drafting  IMMACT.  Congress 


altered  the  "L-1"  nonimmigrant 
classification  with  the  intention  of 
making  the  classification  easier  for 
businesses  to  utilize.  IMMACT  also 
added  an  additional  criterion  for 
establishing  an  affiliate  relationship  so 
that  additional  types  of  businesses 
could  utilize  the  nonimmigrant  category. 
The  Service  %vill  confine  this  regulatory 
effort  to  areas  directly  affected  by 
IMMACT. 

The  Service  will  not  expand  the 
definition  of  the  term  "affiliate"  in  the 
final  rule.  In  drafting  Pub.  L  No.  101-649. 
Congress  created  a  number  of  statutory 
definitions  for  the  L-1  nonimmigrant 
category  but  chose  not  to  define  the 
term  "affiliate".  Arguably,  if  Congress 
wanted  to  expand  the  Service's 
definition  of  "affiliate."  it  could  have 
done  so  in  the  statute.  Since  the 
definition  was  not  altered  by  Congress, 
the  Service  believes  that  the  current 
definition  comports  with  Congressional 
intent. 

One  commenter  from  a  major  world- 
wide accounting  firm  also  stated  that 
the  definition  of  "affiliate"  at 
§  214.2(lK2){iiWLKJ)  should  be  altered  to 
clarify  that  the  term  also  includes  those 
qualifying  accounting  firms  which 
provide  only  consulting  services.  The 
definition  included  in  the  proposed  rule 
could  be  interpreted  to  require  that 
these  firms  perform  both  consulting  and 
managerial  duties.  As  the  legislative 
history  of  this  provision  supports  this 
commenter's  suggestion,  the  definition 
of  "affiliate"  has  been  amended  to 
include  accounting  firms  which  provide 
only  consulting  services. 

Evidence  Required  To  Support  a 
Petition  for  a  New  Office— Section 
214.2(I)(3)M 

Section  123  of  Public  Law  No.  101-649 
states  that  staffing  levels  alone  are  not 
to  be  used  in  determining  whether  an 
individual  is  performing  in  a  managerial 
or  executive  capacity.  Therefore,  the 
reference  to  staffing  levels  in  the 
description  of  the  evidence  required  to 
support  a  new  office  petition  has  been 
deleted  in  the  final  rule.  Petitioners  will 
still  be  required  to  establish  that  the 
new  office  will  support  a  managerial 
position  within  one  year  of  the  filing  of 
the  petition.  The  final  rule  has  been 
amended  to  require  the  petitioner  to 
submit  evidence  of  the  organizational 
structure  of  the  U.S.  and  foreign  firms. 

Extension  of  Stay  Provision — Section 
214J2(1)(15) 

The  Service  realized  that  some  aliens 
accorded  L-1  status  on  the  basis  of 
specialized  knowledge  may 
subsequently  be  promoted  or  transferred 
to  a  managerial  or  executive  position.  In 


order  to  accommodate  this  situation  and 
to  allow  the  alien  to  be  accorded  the 
maximum  period  of  stay  in  the  United 
States,  the  proposed  rule  indicated  that 
an  alien  accorded  L-1  nonimmigrant 
status  on  the  basis  of  specialized 
knowledge  could  be  granted  an 
extension  of  stay  for  a  sixth  and  seventh 
year,  but  only  if  the  alien  has  been 
employed  in  a  managerial  or  executive 
capacity  for  two  prior  years.  This 
provision  generated  thirty-one 
comments.  Several  commenters  stated 
that  there  was  no  statutory  basis  for  this 
requirement  Additionally,  commenters 
stated  that  the  two  year  requirement 
was  entirely  too  long  and  did  not  refiect 
the  realities  of  the  business  world. 

In  response  to  these  comments,  the 
Service  has  reconsidered  this  portion  of 
the  proposed  rule.  The  final  rule  will  be 
amended  to  require  that  the  alien 
beneficiary  be  employed  in  a  managerial 
capacity  for  only  six  months  in  order  to 
be  granted  an  extension  for  a  sixth  and 
seventh  year.  The  petitioner  will  be 
required  to  document  this  change  of 
duties  through  the  filing  of  a  new  or 
amended  petition.  The  Service  deems 
the  requirement  of  six  months  previous 
managerial  or  executive  employment  to 
be  an  appropriate  indicator  of  the 
legitimacy  of  the  managerial  position. 

O  Nonimmigrant  Category — Definition 
ofO-1  Nonimmigrant — Section 
214.2(o)(lHii)(A) 

As  a  result  of  the  passage  of  the 
Armed  Forces  Immigration  Adjustment 
Act  of  1991.  the  O-l  nonimmigrant 
classification  is  now  limited  until  April 
1. 1992  to  aliens  who  have  extraordinary 
abiUty  in  the  sciences,  education,  or 
business.  Aliens  seeking  nonimmigrant 
admission  to  the  United  States  who  are 
artists,  athletes,  or  entertainers  and  who 
would  have  been  eligible  to  apply  for 
admission  under  the  O-l  classification 
may  be  admitted  under  the  H-lB 
classification  until  April  1. 1992.  In 
addition.  aUens  seeking  nonimmigrant 
admission  for  the  purpose  of 
accompanying  or  assisting  in  artistic  or 
athletic  performances  by  aliens  of 
distinguished  merit  and  ability  will  not 
be  admitted  as  0-2  nonimmigrants  but 
may  be  admitted  as  H-lB 
nonimmigrants  until  April  1. 1992. 
Comments  relating  to  O-l  artists, 
athletes,  or  entertainers  and  to  0-2 
nonimmigrants  will  not  be  addressed  in 
this  rule. 

There  were  a  number  of  general 
comments  on  the  definition  of  the  O-l 
nonimmigrant  category.  One  commenter 
suggested  that  the  category  include 
groups.  However,  as  the  statute  limits 
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order  to  accommodate  this  situation  and 
to  allow  the  alien  to  be  accorded  the 
maximum  period  of  stay  in  the  United 
States,  the  proposed  rule  indicated  that 
an  alien  accorded  L-1  nonimmigrant 
status  on  the  basis  of  specialized 
knowledge  could  be  granted  an 
extension  of  stay  for  a  sixth  and  seventh 
year,  but  only  if  the  alien  has  been 
employed  in  a  managerial  or  executive 
capacity  for  two  prior  years.  This 
provision  generated  thirty-one 
comments.  Several  commenters  stated 
that  there  was  no  statutory  basis  for  this 
requirement.  Additionally,  commenters 
stated  that  the  two  year  requirement 
was  entirely  too  long  and  did  not  reflect 
the  realities  of  the  business  world. 

In  response  to  these  comments,  the 
Service  has  reconsidered  this  portion  of 
the  proposed  rule.  The  final  rule  will  be 
amended  to  require  that  the  alien 
beneficiary  be  employed  in  a  managerial 
capacity  for  only  six  months  in  order  to 
be  granted  an  extension  for  a  sixth  and 
seventh  year.  The  petitioner  will  be 
required  to  document  this  change  of 
duties  through  the  filing  of  a  new  or 
amended  petition.  The  Service  deems 
the  requirement  of  six  months  previous 
managerial  or  executive  employment  to 
be  an  appropriate  indicator  of  the 
legitimacy  of  the  managerial  position. 

O  Nonimmigrant  Category — Definition 
ofO-1  Nonimmigrant — Section 
214.2(o)(l)(ii)(A) 

As  a  result  of  the  passage  of  the 
Armed  Forces  Immigration  Adjustment 
Act  of  1991.  the  O-l  nonimmigrant 
classification  is  now  limited  until  April 
1. 1992  to  aliens  who  have  extraordinary 
ability  in  the  sciences,  education,  or 
business.  Aliens  seeking  nonimmigrant 
admission  to  the  United  States  who  are 
artists,  athletes,  or  entertainers  and  who 
would  have  been  eligible  to  apply  for 
admission  under  the  O-l  classification 
may  be  admitted  under  the  H-lB 
classification  until  April  1. 1992.  In 
addition.  aUens  seeking  nonimmigrant 
admission  for  the  purpose  of 
accompanying  or  assisting  in  artistic  or 
athletic  performances  by  aliens  of 
distinguished  merit  and  ability  will  not 
be  admitted  as  0-2  nonimmigrants  but 
may  be  admitted  as  H-lB 
nonimmigrants  until  April  1. 1992. 
Comments  relating  to  O-l  artists, 
athletes,  or  entertainers  and  to  0-2 
nonimmigrants  will  not  be  addressed  in 
this  rule. 

There  were  a  number  of  general 
comments  on  the  definition  of  the  O-l 
nonimmigrant  category.  One  commenter 
suggested  that  the  category  include 
groups.  However,  as  the  statute  limits 


this  classification  to  individuals,  this 
comment  will  not  be  adopted. 

Eight  commenters  recommended  that 
the  foreign  residence  requirement  for  O- 
1  aliens  be  removed  as  it  is  not  found  in 
the  statute.  Upon  further  consideration, 
the  Service  concurs  with  these 
commenters  and  will  remove  this 
requirement  from  the  final  rule. 

One  commenter  stated  that  an  alien 
employer  should  be  permitted  to  file  an 
O-l  petition.  There  is  no  provision  in  the 
statute  or  regulation  precluding  an  alien 
employer  from  filing  an  O-l  petition. 

Seven  commenters  also  suggested  that 
the  Service  delete  the  requirement  that 
the  O-l  alien  should  be  coming  to 
perform  services  relating  to  a  specific 
event.  The  Service  has  not  deleted  this 
provision  in  the  final  rule  as  section 
207(b)(2)(A)  of  IMMACT  cleariy  limits 
tlie  admission  period  of  an  O-l  to  the 
length  of  time  of  the  "event." 

Services  for  More  Than  One 
Employer— Section  214.2(o)(2)(ii)(B) 

Thirty-one  commenters  suggested  that 
the  final  rule  contain  a  provision 
permitting  an  O-l  alien  to  work  for 
concurrent  employers  without  requiring 
the  employers  to  file  separate  petitions 
for  the  alien.  The  statute  requires  that, 
prior  to  according  an  alien  O-l  status, 
the  Attorney  General  must  determine  if 
the  alien's  entry  into  the  United  States 
will  prospectively  substantially  benefit 
the  IJnited  States  and  that  the  alien  will 
continue  to  be  employed  in  the  area  of 
extraordinary  ability.  These 
determinations  can  only  be  made  by  the 
Service  through  the  adjudication  of  a 
petition.  As  a  result,  no  revision  will  be 
made  in  the  final  rule. 

Definition  of  "Event" or 
"Performance"— Section  214.2(o)(3)(ii) 

One  hundred  fifty-three  comments 
were  received  stating  that  the  definition 
of  "event"  should  be  broadened  and 
expanded.  Specifically,  commenters 
suggested  the  inclusion  of  engagements, 
layoffs,  vacations  and  promotional 
appearances  in  the  definition.  Some 
commenters  suggested  the  Service 
include  a  business  event  in  the 
definition.  Several  commenters  also 
submitted  to  the  Service  their  own 
proposed  definitions. 

TTie  Service  acknowledges  that  short 
vacations  often  occur  which  are 
incidental  and/or  related  to  the  event  or 
performance.  The  Service  is  reluctant  to 
include  the  term  "layoffs,"  as  it 
commonly  implies  a  negative  and 
adverse  action  of  unemployment. 
However,  the  definition  will  include 
language  which  allows  for  short 
stopovers  between  performances,  such 
as  in  a  tour.  The  Service  believes  that 


business  events  are  adequately 
considered  in  the  definition  as  business 
projects. 

Definition  of  "Extraordinary  Ability" — 
Section  214^(o)(3)(ii) 

The  Service  has  amended  the 
definition  of  extraordinary  ability  in 
order  to  conform  with  the  language  of 
the  House  Committee  Report  on  the 
Judiciary,  H.R.  Rep.  No.  723, 101st  Cong., 
at  59. 

Definition  of  "Substantially  Benefits 
Prospectively  the  United  States" — 
Section  214.2(o)(3)(ii) 

The  Service  has  reconsidered  the 
definition  of  "substantially  benefits 
prospectively  the  United  States"  found 
in  the  proposed  rule.  Based  on  the  high 
standards  for  the  O-l  nonimmigrant 
category,  the  mere  presence  of  any  O-l 
alien  in  the  United  States  would 
substantially  benefit  prospectively  the 
United  States.  Therefore,  the  definition 
serves  no  useful  purpose  and  has  been 
removed. 

Standards  for  Establishing  That  a 
Position  Substantially  Benefits 
Prospectively  the  United  States — 
Section  214.2(o)(3)(iii) 

IMMACT  requires  that  an  O-l  alien's 
admission  to  the  United  States 
substantially  benefit  prospectively  the 
United  States.  In  order  to  implement  this 
requirement,  the  Service  proposed 
criteria  for  establishing  that  a  position 
substantially  benefits  the  United  States. 
A  number  of  commenters  suggested  that 
these  criteria  be  amended  or  deleted  as 
they  do  not  establish  how  the  position 
substantially  benefits  the  United  States 
and  do  not  include  such  criteria  as  the 
creation  of  jobs  for  United  States 
workers.  Further,  a  number  of 
commenters  questioned  why  the  Service 
had  departed  from  its  long  standing 
policy  of  requiring  aliens  of 
extraordinary  ability  or  achievement  to 
be  coming  to  the  United  States  to 
continue  to  perform  services  requiring 
such  ability  or  achievement.  These 
commenters  noted  that  the  statute 
requires  that  O-l  aliens  be  coming  to 
the  United  States  to  continue  to  be 
employed  in  the  area  of  extraordinary 
abihty.  They  suggested  that  the  Service 
include  a  provision  requiring  the 
petitioner  to  establish  that  the  position 
must  also  require  the  services  of  such  an 
alien. 

Based  upon  these  comments,  the 
Service  has  reevaluated  this  section  of 
the  proposed  rule.  The  standards  listed 
in  the  proposed  rule  would  have 
restricted  the  ability  of  many  petitioners 
to  establish  that  the  alien's  employment 
will  substantially  benefit  prospectively 


the  United  States  as  the  criteria  are  not 
all-inclusive,  and  omit  a  number  of  valid 
criteria  such  as  the  creation  of  jobs  for 
United  States  workers.  As  a  result,  this 
standard  will  be  removed  from  the  final 
rule. 

Additionally,  in  response  to  the  above 
mentioned  comments,  the  Service  will 
include  in  the  final  rule  the  long 
standing  requirement  that  an  alien  of 
extraordinary  ability  must  be  coming  to 
the  United  States  to  perform  services 
requiring  such  ability.  This  provision  is 
consistent  with  the  language  of  the 
statute. 

Evidentiary  Requirements  for  O-l 
Nonimmigrant  Aliens  of  Extraordinary 
Ability— Section  2142(o)(3)(iv) 

The  proposed  rule  describes  the 
evidentiary  requirements  for  O-l  aliens 
of  extraordinary  ability  in  the  sciences, 
education,  or  business.  The  Service 
received  five  hundred  eighty-seven 
comments  in  response  to  these 
provisions.  Five  hundred  fifty-six 
commenters  stated  that  the  standards 
were  too  high  or  stringent  and  would 
make  the  nonimmigrant  category 
difficult  to  utilize.  Two  commenters 
suggested  that  the  standards  were  not 
stringent  enough. 

The  Service  agrees  that  the  standards 
for  this  category  are  very  high. 
However,  the  basis  for  the  proposed 
regulatory  language  was  derived  from 
the  House  Committee  report  which 
indicated  that  the  O-l  extraordinary 
ability  category  was  comparable  to  the 
category  of  priority  workers  for 
permanent  immigration.  The  report 
indicated  that  extraordinary  ability  may 
be  established  through  a  one-time 
achievement  such  as  receiving  a  Nobel 
Prize.  The  report  also  stated  that  the 
category  is  reserved  for  those 
individuals  who  have  risen  to  the  very 
top  of  their  field  of  endeavor.  As  a 
result,  it  is  the  opinion  of  the  Service 
that  the  standards  for  this  category  as 
described  in  the  proposed  rule  reflect 
the  intent  of  Congress  and  will  therefore 
be  retained  in  the  final  rule. 

Nine  commenters  stated  that  the 
standards  in  the  proposed  rule  are  not 
appropriate  for  all  occupations  and  that 
some  individuals  employed  in  certain 
occupations  will  have  difficulty  in 
meeting  the  standards.  Nineteen 
commenters  also  suggested  that  the 
Service  develop  separate  standards  for 
the  different  occupations  covered  in  the 
nonimmigrant  category  such  as  career 
business  people.  A  number  of 
commenters  also  supplied  the  Service 
with  their  own  proposed  standards  for 
various  fields  of  endeavor. 
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The  Service  has  given  careful 
consideration  to  the  comments  received 
concerning  the  standards  for  the  O-l 
category.  The  Service  believes  that  the 
standards  in  the  proposed  rule  are 
sufficiently  flexible  so  that  the  highest 
achieving  individuals  in  any 
occupational  area  may  be 
accommodated.  The  final  rule  also 
retains  the  "catch-all"  provision  which 
guarantees  that  the  standard  applies  to 
all  occupations.  The  adoption  of 
separate  standards  for  separate 
occupations  could  result  in  the  exclusion 
of  certain  aliens  from  O-l  classification. 
Further,  the  Service  believes  that  the 
standards  as  contained  in  the  proposed 
rule  reflect  Congressional  intent  that  the 
category  be  reserved  for  only  those 
individuals  who  have  reached  the 
pinnacle  of  their  respective  field  of 
endeavor. 

Length  of  Admission  for  O-l 
Nonimmigrant — Section 
214.2(o)(7)(iii)/A} 

Thirteen  individuals  provided 
comments  concerning  the  length  of 
admission  for  O-l  nonimmigrant  aUens. 
Ten  commenters  suggested  that  an  O-l 
alien  should  not  be  limited  to  three 
years  but  should  be  admitted  for  a 
longer  period  of  time. 

The  three  year  period  of  time 
discussed  in  the  proposed  rule  relates 
only  to  the  alien's  initial  period  of 
admission.  It  is  an  administrative 
procedure  established  by  the  Service  to 
ensure  that  the  alien  is  still  employed  by 
the  petitioning  entity  in  an  appropriate 
capacity.  The  alien's  total  period  of  stay 
in  the  United  States  will  be  limited  to 
the  duration  of  the  event.  There  is  no 
absolute  time  limit  on  the  O-l's  total 
stay  in  the  United  States. 

The  P  Nonimmigrant  Classification — 
Definition  ofP-2  Nonimmigrant- 
Section  214^p)llHii)(B) 

As  a  result  of  the  passage  of  the 
Armed  Forces  Immigration  Adjustment 
Act  of  1991.  implementation  of  the  P-1 
and  P-3  nonimmigrant  classifications  for 
artists,  athletes,  and  entertainers  is 
delayed  until  April  1. 1992.  Therefore, 
only  the  P-2  and  P-4  nonimmigrant 
classifications  are  being  implemented  at 
this  time.  These  nonimmigrant 
classifications  are  limited  to  artists  and 
entertainers  (both  individuals  and 
groups)  who  are  under  reciprocal 
exchange  programs  between  the  U.S. 
and  foreign  organizations  which  provide 
for  the  temporary  exchange  of  artists 
and  entertainers  and  their 
accompanying  spouses  or  children. 
Comments  relating  to  P-1  and  P-3 
cidssifications  will  not  be  addressed  in 
this  rule. 


Twenty-seven  comments  were 
received  concerning  this  nonimmigrant 
category.  Three  commenters  suggested 
that  existing  reciprocal  agreements 
should  be  "grandfathered"  into  the  new 
classification.  Eight  commenters 
suggested  that  the  definition  is  too 
restrictive  and  should  be  liberalized. 
Seven  commenters  stated  that  it  should 
be  made  clear  in  the  regulation  that  a  P- 
2  alien  does  not  have  to  be  a  performer. 

The  definition  of  the  P-2 
nonimmigrant  classification  found  in  the 
proposed  rule  is  based  on  statutory 
language  and  the  House  Committee 
report.  The  defmition  includes  both 
performing  artists  and  those  individuals 
who  are  also  an  integral  part  of  the 
performance.  The  P-2  classification  is 
not  limited  only  to  performing  artists. 
The  final  rule  provides  that  the  P-2 
classification  may  be  granted  to  the 
actual  performer  or  performers  and  that 
essential  support  personnel  who  are 
integral  to  the  performance  may  also  be 
granted  P-2  status. 

The  Committee  report  clearly 
indicates  that  the  exchange  of  artists  in 
this  area  should  be  group  for  group  or 
individual  for  individual.  As  a  result,  the 
Service  will  not  "grandfather"  in  any 
existing  reciprocal  agreement  imless  the 
agreement  complies  with  the  statute  and 
regidation. 

Definition  of  "Event" or 
■Performance  "—Section  214.2(p)(3) 

Six  commenters  have  brought  to  the 
Service's  attention  that  the  definition  of 
"event"  or  "performance"  should  be 
included  in  the  regulations  for  the  P-2 
classification  as  this  was  clearly 
indicated  as  the  period  of  authorized 
status  by  statute.  The  Service  concurs 
and  will  include  the  definition  of 
"event"  or  "performance"  in  the  final 
rule  for  purposes  of  this  section. 

Length  of  Admission — Section 
2U.2(p)(6)(iii) 

Twelve  individuals  commented  on  the 
period  of  admission  and  period  of 
extensions  for  aliens  in  the  P 
nonimmigrant  category.  In  response  to 
these  comments,  the  Service  will  amend 
the  final  rule  to  provide  for  a  maximum 
period  of  initial  admission  of  one  year 
for  all  categories  in  the  P  nonimmigrant 
classification.  Additionally,  extensions 
of  stay  may  be  granted  for  periods  of 
one  year  to  complete  the  event. 

Limitation  on  Admission  of  P-2  Aliens — 
Section  214.2(p)(d)(iv) 

Fifteen  comments  were  received 
stating  that  the  90-day  Hmitation  on  re- 
admission  should  be  removed.  As  the 
90-day  limitation  on  admission  for  P-2 


nonimmigrant  aliens  is  statutory,  it  must 
remain  in  the  final  rule. 

General  Provisions 

A  number  of  comments  were  received 
addressing  long-standing  Service  policy 
such  as  the  filing  requirements  for 
groups  utilizing  different  consulates  to 
obtain  nonimmigrant  visas,  filings  by 
foreign  agents,  and  the  H-2A 
nonimmigrant  classification.  The  Service 
has  insufficient  information  upon  which 
to  base  such  changes  and  would  prefer 
to  address  such  changes  in  a  separate 
proposed  rule  with  an  adequate  public 
comment  period. 

Revocation 

Two  commenters  suggested  that  the 
language  found  in  the  proposed  rule 
concerning  the  revocation  of  the  H,  L  O 
and  P  nonimmigrant  classifications  was 
cumbersome  and  contradictory.  Based 
on  these  comments,  the  Service  will 
amend  the  sections  in  the  four 
nonimmigrant  classifications  relating  to 
revocations  to  make  it  clear  that  the 
Service  may  revoke  a  petition  at  any 
time  even  after  its  vahdity  has  expired. 

Emergent  Filings 

The  proposed  rule  contained  the 
provision  that  petitions  for  the  H,  L  O 
and  P  nonimmigrant  classifications  shall 
be  filed  only  at  the  four  Service  Centers, 
even  in  emergent  circumstances.  Sixty 
people  commented  on  this  provision, 
suggesting  that  the  Service  retain  its 
current  policy  of  allowing  for  emergent 
filings  at  local  offices.  A  majority  of  the 
commenters  indicated  that  the  current 
policy  provides  petitioners  with  an 
"escape-valve"  to  allow  them  to  petition 
for  aliens  on  short  notice. 

The  Service  proposed  this  provision  to 
assure  that  petitions  would  be 
adjudicated  in  a  consistent  fashion  and 
to  enable  the  Service  to  track  the 
number  of  petitions  filed  for  those 
nonimmigrant  classifications  which  are 
subject  to  numerical  limitations.  The 
Service  is  aware  that  situations  may 
develop  which  will  necessitate  the  filing 
of  petitions  in  emergent  situations. 
However,  the  Service  beheves  that  these 
petitions  can  be  processed  in  acceptable 
time  frames  at  the  Service  Centers.  It 
should  be  pointed  out  that  since  union 
consultations  or  outside  advisories  are 
mandatory,  even  cases  receiving  the 
most  expeditious  treatment  will  require 
more  time  than  in  the  past.  Upon 
consideration,  these  filing  limitations 
are  retained  in  the  final  rule. 

Sixty-six  commenters  also  suggested 
that  the  Service  describe  the  emergent 
filing  process  for  the  Service  Centers  in 
the  final  rtde.  The  Service  does  not 
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nonimmigrant  aliens  is  statutory,  it  must 
remain  in  the  final  rule. 

General  Provisions 

A  number  of  comments  were  received 
addressing  long-standing  Service  policy 
such  as  the  filing  requirements  for 
groups  utilizing  different  consulates  to 
obtain  nonimmigrant  visas,  filings  by 
foreign  agents,  and  the  H-2A 
nonimmigrant  classification.  The  Service 
has  insufficient  information  upon  which 
to  base  such  changes  and  would  prefer 
to  address  such  changes  in  a  separate 
proposed  rule  with  an  adequate  public 
comment  period. 

Revocation 

Two  commenters  suggested  that  the 
language  found  in  the  proposed  rule 
concerning  the  revocation  of  the  H,  L,  O 
and  P  nonimmigrant  classifications  was 
cumbersome  and  contradictory.  Based 
on  these  comments,  the  Service  will 
amend  the  sections  in  the  four 
nonimmigrant  classifications  relating  to 
revocations  to  make  it  clear  that  the 
Service  may  revoke  a  petition  at  any 
time  even  after  its  validity  has  expired. 

Emergent  Filings 

The  proposed  rule  contained  the 
provision  that  petitions  for  the  H,  L.  O 
and  P  nonimmigrant  classifications  shall 
be  filed  only  at  the  four  Service  Centers, 
even  in  emergent  circumstances.  Sixty 
people  commented  on  this  provision, 
suggesting  that  the  Service  retain  its 
current  policy  of  allowing  for  emergent 
filings  at  local  offices.  A  majority  of  the 
commenters  indicated  that  the  current 
policy  provides  petitioners  with  an 
"escape-valve"  to  allow  them  to  petition 
for  aliens  on  short  notice. 

The  Service  proposed  this  provision  to 
assure  that  petitions  would  be 
adjudicated  in  a  consistent  fashion  and 
to  enable  the  Service  to  track  the 
number  of  petitions  filed  for  those 
nonimmigrant  classifications  which  are 
subject  to  numerical  limitations.  The 
Service  is  aware  that  situations  may 
develop  which  will  necessitate  the  filing 
of  petitions  in  emergent  situations. 
However,  the  Service  beheves  that  these 
petitions  can  be  processed  in  acceptable 
time  frames  at  the  Service  Centers.  It 
should  be  pointed  out  that  since  union 
consultations  or  outside  advisories  are 
mandatory,  even  cases  receiving  the 
most  expeditious  treatment  will  require 
more  time  than  in  the  past.  Upon 
consideration,  these  filing  limitations 
are  retained  in  the  final  rule. 

Sixty-six  commenters  also  suggested 
that  the  Service  describe  the  emergent 
filing  process  for  the  Service  Centers  in 
the  final  rrile.  The  Service  does  not 


believe  that  the  final  regulaticm  is  an 
appropriate  forum  to  detail  such 
processes.  Each  Service  Center  vvill 
develop  its  own  system  for  accepting 
and  processing  these  cases,  depending 
upon  local  operating  conditions.  The 
Service  will  be  developing  various 
options  in  order  to  assist  in  the 
expeditious  processing  of  these 
applications. 

Essential  Support  Personnel 

One  commenter  took  exception  to  the 
Service's  statement  in  the  preamble  to 
the  proposed  rule  that  the  H-2B 
category  was  not  appropriate  for 
essential  support  personnel.  In  creating 
the  essential  support  personnel 
category,  the  Service  sought  to  continue 
its  long  standing  practice  of  providing 
for  the  admission  of  accompanying 
aliens  for  whom  the  H-2B  category  is 
unworkable  due  to  Department  of  Labor 
regulations  which  preclude  the  issuance 
of  a  temporary  labor  certification.  The 
Service  continues  to  believe  this  policy 
is  correct  and  in  accord  with  the  statute, 
and  will  retain  it  in  the  final  rule. 

Periods  of  Admission 

A  number  of  commenters  stated  that 
all  H,  O,  and  P  aliens  should  be 
admitted  for  up  to  thirty  days  before  and 
thirty  days  after  the  need  for  the  alien's 
services.  The  Service  feels  that  the  ten- 
day  period  of  time  for  the  O  and  P 
classifications  is  sufficient  and  will  be 
retained  in  the  final  rule.  Further,  for 
consistency,  the  proposed  rule  will  be 
modified  for  the  H  nonimmigrant 
category  to  comport  with  the  O  and  P 
classifications.  Local  Service  officials 
retain  the  authority  to  grant  a  ;>eriod  of 
voluntary  departure  beyond  ten  days  in 
individual  cases,  where  warranted. 

Consultation  Requirements  for  the  O 
and  F  Nonimmtgrant  Classification 

Five  hundred  seventy-seven 
comments  were  received  concerning  the 
consultation  process  for  these 
nonimmigrant  classifications.  Almost  all 
commenters  either  objected  to  the 
concept  of  requiring  a  consultation  or 
provided  suggestions  on  how  to  modify 
the  process.  One  hundred  fifty 
comments  were  received  concerning  the 
entities  from  which  the  Service  should 
seek  consultaticMi.  Additionally, 
numerous  comments  were  received 
concerning  the  actual  consultation 
process  itself. 

Three  hundred  twenty-five 
commenters  suggested  that  management 
organizations,  not  labor  organizations, 
should  provide  consultations  for 
entertainers  and  that  labor 
organizations  could  not  possibly  provide 
a  consultation  for  every  conceivable 


type  of  activity.  For  example,  one 
hundred  twenty-one  comments  were 
received  stating  that  consultations  could 
not  be  obtained  concerning  circus 
variety  acts  while  eight  comments  were 
received  stating  that  no  United  States 
organization  could  provide  consultations 
for  ethnic  or  cultural  groups.  Four 
commenters  stated  that  consultations 
for  visual  artists  would  be  difficult  to 
obtain.  Seventy-nine  commenters  stated 
that  no  consultation  should  be  required 
where  there  is  no  collective  bargaining 
unit.  On  the  other  hand,  one  commenter 
suggested  that  labor  organizations  be 
required  to  comment  on  every  petition. 
Twenty-five  people  suggested  that  the 
consultation  process  be  eliminated. 
Finally,  two  commenters  stated  that 
ethnic  advisory  boards  should  be 
established  to  provide  consultations  for 
certain  ethnic  groups. 

The  statute  requires  the  Attorney 
General  to  consult  with  a  peer  group  for 
aliens  of  extraordinary  ability.  The 
statute  also  requires  the  Service  to 
consult  with  a  labor  organization  for  P 
petitions.  The  Service  is  bound  by  these 
statutory  requirements.  However,  the 
Ser\'ice  is  aware  that  a  labor 
organization  or  peer  group  may  not  exist 
for  every  proposed  employment 
situation.  The  final  rule  will  contain  a 
provision  which  accommodates  this 
situation  to  ensure  that  a  petition  will 
not  be  denied  simply  because  an 
appropriate  consulting  entity  does  not 
exist. 

Comments  were  received  suggesting 
modification  to  the  actual  consultation 
process  itself  Twenty-six  commenters 
feared  that  a  consulting  organization 
could  "kill"  a  petition  merely  by 
delaying  its  response  to  the  petitioner's 
request  for  a  consultation.  The  rule 
provides,  however,  that  the  Service  can 
adjudicate  the  petition  without  a 
response  fiom  a  consulting  organization 
if  a  timely  response  is  not  forthcoming. 

Forty-two  commenters  also  suggested 
that  consulting  organizations  be  given  a 
deadline  to  respond  to  requests  for 
consultations  from  petitioning 
employers  similar  to  the  fifteen-day 
requirement  when  the  Service  requests 
the  consultation.  The  Service  cannot 
mandate  a  specific  time  frame  for 
consultations  from  consulting 
organizations  because  many  of  the 
organizations  which  have  volunteered  to 
provide  consultations  have  small  staffs 
and  may  not  be  able  to  provide  a 
consultation  as  quickly  as  the  petitioner 
would  like.  Additionally,  several 
commenters  suggested  that  the 
petitioner's  request  for  a  consultation  be 
considered  adequate  evidence  of 
consultation.  The  Service  will  not  adopt 
this  suggestion  as  it  has  no  way  of 


verifying  that  the  consulting 
organization  ever  received  the  request 
for  consultation  or  ever  responded  to  the 
request. 

Twenty-one  commenters  also 
sug)<ested  that  notice  to  a  labor 
organization  should  be  adequate 
evidence  of  consultation  and  that  no 
response  should  be  required.  The 
Service  views  the  consultation  process 
as  an  avenue  to  obtain  information 
concerning  the  merits  of  a  beneficiary  in 
order  to  adjudicate  a  petition  properly. 
The  consultation  process  is  not  a 
notification  process  for  the  industry 
where  the  beneficiary  intends  to  work. 
A  mere  notification  to  a  consulting 
organization  does  not  provide  the 
Service  with  the  information  required  to 
adjudicate  the  petition.  Therefore,  this 
proposal  will  be  rejected. 

Three  commenters  suggested  that  the 
final  rule  state  that  consultations  be 
given  considerable  weight  in  the 
adjudication  of  petitions.  In  light  of  the 
intent  of  Congress  to  facilitate  the 
admission  of  these  aliens  and  the 
overwhelming  pubhc  comment  that  the 
consultation  requirement  be  eliminated 
altogether,  the  language  in  the  proposed 
rule,  which  does  give  appropriate  weight 
to  the  opinion  of  the  consulting 
organization,  is  preferable. 

Thirty-four  commenters  also 
suggested  that  consultations  should  be 
substantive,  not  conclusory,  and 
expressed  concern  as  to  the  contents. 
The  proposed  rule  contains  language 
that  consultations  must  contain  a 
specific  statement  of  facts  upon  which 
the  consultation  was  based. 

Sixty-three  comments  were  received 
suggesting  that  petitioners  will  be  forced 
to  engage  in  pre-filing  consultations.  The 
Service  stated  in  the  proposed  rule  that 
a  substantially  longer  adjudication  time 
would  be  required  in  instances  where 
the  Service  would  have  to  obtain  the 
required  consultation.  This  language 
was  not  placed  in  the  proposed 
regulation  to  require  petitioners  to 
obtain  the  consultation  before  filing  the 
petition,  but  merely  to  advise  petitioners 
of  a  faster  method  of  obtaining  an 
adjudication  of  their  petition. 

Two  commenters  suggested  that  a 
consultation  state  whether  the  position 
requires  the  services  of  an  alien  of 
extraordinary  ability.  As  the  Service 
considers  the  consultation  process  to  be 
a  vehicle  to  obtain  information,  this 
suggestion  will  be  adopted  in  the  final 
rule. 

Eight  commenters  suggested  that  the 
petitioner  should  receive  a  copy  of  any 
negative  consultation.  The  proposed  rule 
contains  such  a  provision,  which  will  be 
retained  in  the  final  rule.  One 
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conunenter  suggested  that  the  petitioner 
be  given  an  opportiinity  to  rebut  a 
negative  consultation.  The  final  rule 
requires  the  Service  to  serve  the 
petitioner  with  a  notice  of  intent  to  deny 
if  the  Service  intends  to  deny  the 
petition  on  the  basis  of  a  negative 
consultation.  This  provides  opportunity 
for  response  before  a  denial  is  issued. 
Nine  commenters  suggested  that  the 
consulting  entity  should  receive  a  copy 
of  the  decision  on  the  petition.  The 
Service  has  no  objection  to  the 
consulting  organization  obtaining 
information  concerning  the  petition. 
However,  a  consulting  organization  is 
not  a  party  to  the  petition  proceedings 
and  is  not  entitled  to  notification  of  the 
Service's  action  on  a  particular  petition. 

One  commenter  suggested  that 
preeminent  petitioners  should  not  be 
required  to  submit  consultations  with 
their  petitions  since  the  offer  of 
employment  should  be  sufficient  to 
establish  the  beneficiary's  abilities.  One 
commenter  suggested  that  membership 
in  a  peer  group  should  constitute  a 
consultation.  One  commenter  suggested 
that  the  consultation  should  be  waived 
for  those  aliens  who  were  accorded  H- 
IB  or  O  status  within  the  previous  five 
years.  As  the  statute  does  not  provide 
fur  waivers  of  the  consultation  process, 
lliese  comments  will  not  be  adopted. 

Eight  commenters  suggested  that  more 
than  one  consultation  should  be 
r.iquired  if  more  than  one  consulting 
entity  exists.  This  suggestion  would 
further  complicate  the  process  as  it 
would  increase  the  amount  of 
paperwork  and  associated  costs 
required  to  adjudicate  the  petition.  The 
r-!gulations  do  not  preclude  a  petitioner 
from  filing  more  than  one  consultation, 
but  the  Service  will  not  mandate  this 
rs^quirement  in  the  final  rule. 

Four  commenters  also  stated  that  the 
proposed  rule  should  contain  a 
definition  of  "peer  group."  In  response 
tj  these  comments,  the  Service  has 
drafted  a  definition  of  the  term  "peer 
group"  in  the  final  rule. 

Three  commenters  also  provided  the 
Service  with  an  alternate  consultation 
process.  This  alternate  consultation 
process  has  been  carefully  considered 
but  the  Service  does  not  view  it  as  being 
a  viable  alternative. 

In  response  to  the  comments 
concerning  the  consultation  process,  the 
Service  has  made  a  minor  alteration  in 
the  process  as  described  in  the  proposed 
rule.  The  Service  has  added  language  to 
accommodate  situations  where  the 
petitioner  does  not  have  knowledge  of  a 
consulting  organization.  The  final  rule 
contains  language  enabling  the 
petitioner  to  submit  those  petitions  to 


the  Service,  which  will  attempt  to  obtain 
its  own  consultation. 

Extensions  of  Stay 

One  hundred  twenty-eight 
commenters  suggested  that  aliens  be 
permitted  to  travel  outside  the  United 
States  during  the  pendency  of  the 
adjudication  of  their  request  for  an 
extension  of  stay.  The  commenters 
stated  that  beneficiaries  are  often 
required  to  travel  on  short  notice  and 
are  inconvenienced  by  the  current 
process. 

It  has  been  long  standing  Service 
policy  that  requests  for  extensions  of 
stay  should  be  processed  only  while  the 
alien  is  in  the  United  States.  However, 
in  order  to  accommodate  those  ahens 
who  where  required  to  travel  outside  the 
United  States  while  the  extension  of 
stay  was  pending,  the  Service  devised  a 
procedure  to  convert  the  request  for  an 
extension  of  stay  to  a  request  for  an 
extension  of  the  underlying  visa 
petition.  Under  the  proposed  rule,  in 
order  to  obtain  an  extension  of  stay  for 
a  beneficiary,  the  petitioner  must  also 
request  (on  the  same  application  form) 
an  extension  of  the  petition.  The 
petitioner  will  simply  be  required  to 
notify  the  Service  when  the  alien  desires 
to  travel  and,  when  applicable,  the 
consular  post  to  which  the  alien  will 
apply  for  a  visa. 

Time  Frames  for  Adjudications 

One  hundred  twenty-four  commenters 
suggested  that  the  final  rule  provide  a 
maximum  time  frame  for  the 
adjudication  of  petitions.  Some  stated 
that  the  Service  should  be  required  to 
adjudicate  petitions  within  45  days 
while  eighty-six  others  suggested  15 
days  for  emergency  cases.  The  service 
believes  that  there  is  little  to  be  gained 
by  imposing  a  required  processing  time. 
When  local  conditions  at  the  Service 
Centers  adversely  affect  the  processing 
time,  an  artificially  set  time  limit  will  do 
little  to  correct  the  situation.  The 
Service  is  aware  of  the  legitimacy  of 
these  concerns  and  will  make  every 
effort  to  process  and  adjudicate 
petitions  in  a  timely  manner.  However, 
such  management  controls  are  more 
properly  within  the  bounds  of  policy 
guidance  and  operating  instructions 
rather  than  regulations. 

Repeat  Adjudications  for  O  and  P     ^ 
Nonimmigrant  Petitions 

In  the  proposed  rule,  the  Service 
solicited  comments  concerning  the 
processing  of  petitions  where  the 
beneficiary  had  previously  been 
accorded  the  benefit  sought.  The  Service 
received  four  hundred  eighty-four 
comments  in  this  area  stating  that  some 


sort  of  procedure  should  be  developed 
to  process  repeat  petitions  in  a  rapid 
fashion.  Most  of  the  commenters 
suggested  that  if  a  petition  had  been 
approved  in  the  beneficiary's  behalf 
within  a  certain  time  frame,  then  the 
new  petitioner  should  not  be  required  to 
fully  document  the  subsequent  petition. 
The  Service  has  considered  these 
comments  and  has  made  changes  to  the 
consultation  process  which  should 
streamline  the  process.  For  example,  the 
final  rule  now  contains  a  provision 
where  the  Service  will  attempt  to  obtain 
the  required  consultation  when  a 
petitioner  is  unaware  of  the  existence  of 
an  appropriate  consulting  organization. 
The  Service  will  also  accept 
consultations  from  closely  related 
consulting  organizations  to  assist 
petitioners  in  obtaining  a  timely 
adjudication  of  their  petitions.  The 
Service  is  also  prepared  to  amend  the 
consultation  and  the  adjudication 
process  if  they  are  found  to  be  too 
cumbersome  for  petitioners. 

The  Service,  however,  will  not  adopt 
the  suggestion  that  petitioners  should 
not  be  required  to  document  fully 
subsequent  petitions  for  the  same 
beneficiary.  As  the  consultation  must 
address  both  the  beneficiary's 
qualifications  and  the  particulars  of  the 
offered  position,  a  new  consultation 
must  accompany  each  petition.  Further, 
if  the  Service  is  required  to  adjudicate 
subsequent  petitions  which  are  not  fully 
documented,  a  substantially  longer 
adjudication  time  may  be  required  in 
order  to  allow  the  Service  to  review  the 
prior  petition  relating  to  the  beneficiary. 

90-Day  Fding  Window 

In  the  Supplementary  Information    , 
section  of  the  proposed  rule,  the  Service 
requested  and  received  five  hundred 
forty  six  comments  regarding  the  issue 
that  petitions  for  O  and  P  nonimmigrant 
classifications  be  filed  no  more  than  90 
days  prior  to  the  need  of  the  alien's 
services.  The  purpose  of  this  restriction 
is  to  ensure  orderly  processing  of 
petitions  for  these  classifications.  The 
commenters  were  requested  by  the 
Service  to  determine  whether  a  time 
limitation  is  desirable  for  H  petitions  as 
well  as  O  and  P  petitions,  whether  the 
90-day  time  frame  is  a  reaUstic 
requirement,  and  whether  some  other 
time  frame  (e.g.,  180  days  or  270  days) 
would  be  more  advantageous. 
Overwhelmingly,  commenters 
responded  that  the  90-day  filing  window 
should  be  removed.  Most  preferred  that 
no  filing  window  be  imposed  for  O 
classification  as  it  is  not  subject  to  any 
limiting  cap.  Two  hundred  fifty- two 
commenters  indicated  that  the  90-day 
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sort  of  procedure  should  be  developed 
to  process  repeat  petitions  in  a  rapid 
fashion.  Most  of  the  commenters 
suggested  that  if  a  petition  had  been 
approved  in  the  beneficiary's  behalf 
within  a  certain  time  frame,  then  the 
new  petitioner  should  not  be  required  to 
fully  document  the  subsequent  petition. 
The  Service  has  considered  these 
comments  and  has  made  changes  to  the 
consultation  process  which  should 
streamline  the  process.  For  example,  the 
final  rule  now  contains  a  provision 
where  the  Service  will  attempt  to  obtain 
the  required  consultation  when  a 
petitioner  is  unaware  of  the  existence  of 
an  appropriate  consulting  organization. 
The  Service  will  also  accept 
consultations  from  closely  related 
consulting  organizations  to  assist 
petitioners  in  obtaining  a  timely 
adjudication  of  their  petitions.  The 
Service  is  also  prepared  to  amend  the 
consultation  and  the  adjudication 
process  if  they  are  found  to  be  too 
cumbersome  for  petitioners. 

The  Service,  however,  will  not  adopt 
the  suggestion  that  petitioners  should 
not  be  required  to  document  fully 
subsequent  petitions  for  the  same 
beneficiary.  As  the  consultation  must 
address  both  the  beneficiary's 
qualifications  and  the  particulars  of  the 
offered  position,  a  new  consultation 
must  accompany  each  petition.  Further, 
if  the  Service  is  required  to  adjudicate 
subsequent  petitions  which  are  not  fully 
documented,  a  substantially  longer 
adjudication  time  may  be  required  in 
order  to  allow  the  Service  to  review  the 
prior  petition  relating  to  the  beneficiary. 

90-Day  Fding  Window 

In  the  Supplementary  Information 
section  of  the  proposed  rule,  the  Service 
requested  and  received  five  hundred 
forty  six  comments  regarding  the  issue 
that  petitions  for  O  and  P  nonimmigrant 
classifications  be  filed  no  more  than  90 
days  prior  to  the  need  of  the  alien's 
services.  The  purpose  of  this  restriction 
is  to  ensure  orderly  processing  of 
petitions  for  these  classifications.  The 
commenters  were  requested  by  the 
Service  to  determine  whether  a  time 
limitation  is  desirable  for  H  petitions  as 
well  as  O  and  P  petitions,  whether  the 
90-day  time  frame  is  a  realistic 
requirement,  and  whether  some  other 
time  frame  (e.g.,  180  days  or  270  days) 
would  be  more  advantageous. 
Overwhelmingly,  commenters 
responded  that  the  90-day  filing  window 
should  be  removed.  Most  preferred  that 
no  filing  window  be  imposed  for  O 
classification  as  it  is  not  subject  to  any 
limiting  cap.  Two  hundred  fifty- two 
commenters  indicated  that  the  90-day 


filing  window  should  be  removed  for  P 
classification  as  well.  Only  three 
commenters  indicated  a  preference  for  a 
18Q-day  filing  window  and  ten 
commenters  preferred  270  days. 

In  the  existing  regulation. 
§  214.2(h)(9)(i)(B)  states;  "The  petition 
may  not  be  filed  or  approved  earlier 
than  six  months  before  the  date  of 
actual  need  for  the  beneficiary's 
services  or  training."  Service  experience 
based  on  this  requirement  indicates  very 
few  problems  arise  and  that  most 
petitions  are  filed  within  30  to  60  days 
prior  to  the  date  of  actual  need;  an 
insignificant  number  are  filed  earlier 
than  60  days.  Seldom  has  a  petitioner 
indicated  a  need  to  file  earlier  than  180 
days.  However,  due  to  the 
overwhelming  comments  that  a  90-day 
early  filing  restriction  is  problematic  the 
final  rule  will  be  amended  to  provide  a 
six  month  filing  window  for  H,  O,  and  P 
nonimmigrant  classifications.  This  will 
also  be  consistent  with  current  H-lB 
requirements. 

In  accordance  with  5  U.S.C  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  forwarded  to  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  for  review  and  clearance. 

List  of  SubjecU  in  S  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  Authority  delegation 
(Government  agencies),  Employment. 
Organization  and  functions 
(Govenunent  agencies).  Passports  and 
visas. 

PART  214-MONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.&C.  1101. 1103. 1184.  llB6a. 
1167:  S  CFR  part  2. 

2.  Section  214.2  is  amended  by: 

a.  Revising  paragraphs  (h)(1),  (h)(2)(i) 
(A),  (C).  (D),  (B).  and  (h)(2)(ii): 

b.  Revising  paragraph  (h)(4)  heading; 

c.  Revising  paragraph  (h){4)(i)  through 
(h)(4)(iii); 

d.  Removing  paragraphs  (h)(4)(iv)  and 
(h){4)(v): 

e.  Redesignating  paragraphs  (h)(4)(vi) 
and  {h)(4Kvii)  as  (h)(4)(iv)  and  {h){4Mv): 


f.  Revising  newly  redesignated 
paragraph  (h)(4)(iv); 

g.  Adding  new  paragraphs  (h)(4)(vt). 
(h)(4)(vii),  (hM4Mviii),  (h)(4)(ix), 
(h)(6)(vi)(E),  and  (h)(7)(iv); 

h.  Revising  paragraph  (h)(8); 

i.  Redesignating  paragraphs 
(h)(9)(iii)(A)  through  (h)(9)(iii)(C)  as 
(h){9)(iii)(B)  through  (h)(9)(iii)(D): 

j.  Adding  a  new  paragraph 
(h)(9)(iii)(A); 

k.  Revising  newly  designated 
paragraphs  (h)(9)(Lii)(B)  and 
(h)(9)(iiiKD): 

1.  Revising  paragraphs  (h)(10)(ii), 
(h)(10Kiii),  {h)(ll)(i),  (h)(13)  through 
(h)(16)  and  (h)(18)  to  read  as  follows: 

§  214.2    Special  raqukements  for 

admission,  sxtenslon,  and  maintenanc*  of 

status. 

•        •        •        •        • 

(h)  Temporary  employees — (1) 
Admission  of  temporary  employees — (i) 
General.  Under  section  101(a)(15)(H)  of 
the  Act,  an  alien  may  be  authorized  to 
come  to  the  United  States  temporarily  to 
perform  services  or  labor  for,  or  to 
receive  training  from  an  employer,  if 
petitioned  for  by  that  employer.  Under 
this  nonimmigrant  category,  the  alien 
may  be  classified  as  follows:  under 
section  101(a)(15)(H)(i)(a)  of  the  Act  as  a 
registered  nurse:  under  section 
101{a)(15)(H)(i){b)  of  the  Act  as  an  alien 
who  is  coming  to  perform  services  in  a 
specialty  occupation,  services  relating  to 
a  Department  of  Defense  (DOD) 
cooperative  research  and  development 
project  or  coproduction  project,  services 
of  an  exceptional  nature  requiring 
distinguished  merit  and  ability  as 
artists,  athletes,  entertainers,  and 
fashion  models,  or  as  an  alien  who  is 
accompanying  or  assisting  in  the  artistic 
or  athletic  performance  by  an  alien  of 
distinguished  merit  and  ability,  under 
section  101(a)(15)(H)(ii)(a)  of  the  Act  as 
an  alien  who  is  coming  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature;  under 
section  101(a)(15)(H)fii)(b)  of  the  Act  as 
alien  coming  to  perform  other  temporary 
services  or  labor  or  under  section 
101(a)(15)(H)(iii)  of  the  Act  as  an  alien 
who  is  coming  as  a  trainee  or 
participant  in  a  special  education 
exchange  visitor  program.  These 
classifications  are  commonly  called  H- 
lA.  H-IB.  H-2A.  H-2a  and  H-3, 
respectively.  The  employer  must  file  a 
petition  with  the  Service  for  review  of 
the  services  or  training  and  for 
determination  of  the  alien's  eligibility 
for  classification  as  a  temporary 
employee  or  trainee,  before  the  alien 
may  apply  for  a  visa  or  seek  admission 
to  the  United  States.  This  paragraph  sets 


forth  the  standards  and  procedures 
apphcable  to  these  classifications. 

(ii)  Description  of  classifications.  (A) 
An  H-lA  classification  applies  to  an 
alien  who  is  coming  temporarily  to  the 
United  States  to  perform  services  as  a 
registered  nurse,  meets  the  requirements 
of  section  212(m)(l)  of  the  Act,  and  will 
perform  services  at  a  facility  for  which 
the  Secretary  of  Labor  has  determined 
and  certified  to  the  Attorney  General 
that  an  unexpired  attestation  is  on  file 
and  in  effect  under  section  212(m)(2)  of 
the  Act. 

(B)  An  H-lB  classification  applies  to 
an  alien  who  is  coming  temporarily  to 
the  United  States: 

(1)  To  perform  services  in  a  specialty 
occupation  (except  registered  nurses, 
agricultural  workers,  and  aliens  of 
extraordinary  ability  or  achievement  in 
the  sciences,  education,  or  business) 
described  in  section  214(iXl)  of  the  Act. 
that  meets  the  requirements  of  section 
214(iK2)  of  the  Act  and  for  whom  the 
Secretary  of  Labor  has  determined  and 
certified  to  the  Attorney  General  that 
the  prospective  employer  has  an 
approved  labor  condition  application 
under  section  212(n)(l)  of  the  Act: 

[2]  To  perform  services  of  an 
exceptional  nature  requiring  exceptional 
merit  and  ability  relating  to  a 
cooperative  research  and  development 
project  or  a  coproduction  project 
provided  for  under  a  Govemment-to- 
Govemment  agreement  administered  by 
the  Secretary  of  Defense; 

(3)  to  perform  services  of  an 
exceptional  nature  requiring 
distinguished  merit  and  ability  as 
arlists,  entertainers,  athletes,  or  fashion 
models:  or 

[4]  To  accompany  and  assist  in  the 
artistic  or  athletic  performance  by  an 
alien  who  is  admitted  under  paragraph 
(h)(l)(ii)(B)(J)  of  this  section. 

(C)  An  H-2A  classification  applies  to 
an  alien  who  is  coming  temporarily  to 
the  United  States  to  perform  agricultural 
work  of  a  temporary  or  seasonal  nature. 

(D)  An  H-2B  classification  applies  to 
an  alien  who  is  coming  temporarily  to 
the  United  States  to  perform 
nonagricdtural  work  of  a  temporary  or 
seasonal  nature,  if  unemployed  persons 
capable  of  performing  such  service  or 
labor  cannot  be  found  in  this  coimtry. 
This  classification  does  not  apply  to 
graduates  of  medical  schools  coming  to 
the  United  States  to  perform  services  as 
members  of  the  medical  profession.  The 
temporary  or  permanent  nature  of  the 
services  or  labor  to  be  performed  must 
be  determined  by  the  service.  This 
classification  requires  a  temporary  labor 
certification  issued  by  the  Secretary  of 
Labor  or  the  Governor  of  Guam,  or  a 
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notice  from  one  of  these  individuals  that 
such  fl  certification  cannot  be  made, 
prior  to  the  filing  of  a  petition  with  the 
Service. 

(E)  An  H-:j  classiHcation  applies  to  an 
alien  who  is  coming  temporarily  to  the 
United  States: 

[1]  As  a  trainee,  other  than  to  receive 
graduate  medical  education  or  training, 
or  training  provided  primarily  at  or  by 
an  academic  or  vocational  institution,  or 

■[2]  As  a  participant  in  a  special 
education  exchange  visitor  program 
which  provides  for  practical  training 
and  experience  in  the  education  of 
children  with  physical,  mental,  or 
emotional  disabilities. 

(2)  •  •  • 

(i)  *  *  * 

(A)  General.  A  United  Slates 
employer  seeking  to  classify  an  alien  as 
an  H-lA.  H-lB,  H-2A,  H-2B,  or  H-3 
temporary  employee  shall  file  a  petition 
on  Form  1-129,  Petition  for 
Nonimmigrant  Worker,  only  with  the 
Service  Center  which  has  jurisdiction  in 
the  area  where  the  alien  will  perform 
services  or  receive  training,  even  in 
emergent  situations,  except  as  provided 
in  this  section.  Petitions  in  Guam  and 
the  Virgin  Islands,  and  petitions 
involving  special  filing  situations  as 
determined  by  Service  Headquarters, 
shall  be  filed  with  the  local  Service 
Office  or  a  designated  Service  Office. 
The  petitioner  may  submit  a  legible 
photocopy  of  a  document  in  support  of 
the  visa  petition  in  lieu  of  the  original 
document.  However,  the  original 
document  shall  be  submitted  if 
requested  by  the  Service. 
•        *        *        •        * 

(C)  Services  or  training  for  more  than 
one  employer.  If  the  beneficiary  will 
perform  nonagricultural  services  for,  or 
receive  training  from,  more  than  one 
employer,  each  employer  must  file  a 
separate  petition  with  the  Service 
Center  that  has  jurisdiction  over  the 
area  where  the  alien  will  perform 
services  or  receive  training,  unless  an 
established  agent  files  the  petition. 

(D)  Change  of  employers.  If  the  alien 
is  in  the  United  States  and  decides  to 
change  employers,  the  new  employer 
must  file  a  petition  on  Form  1-129 
requesting  classification  and  extension 
of  the  alien's  stay  in  the  United  States.  If 
the  new  petition  is  approved,  the 
extension  of  stay  may  be  granted  for  the 
validity  of  the  approved  petition.  The 
validity  of  the  petition  and  the  alien's 
extension  of  stay  shall  conform  to  the 
limits  on  the  alien's  temporary  stay  that 
are  prescribed  in  paragraph  (h){13)  of 
this  section.  The  alien  is  not  authorized 
to  begin  the  new  employment  until  the 
petition  is  approved. 


(E)  Amended  or  new  petition.  The 
petitioner  shall  file  an  amended  or  new 
petition,  with  fee,  with  the  Service 
Center  where  the  original  petition  was 
filed  to  reflect  any  material  changes  in 
the  terms  and  conditions  of  employment 
or  training  or  the  beneficiary's  eligibility 
as  specified  in  the  original  approved 
petition.  An  amended  or  new  H-lA,  H- 
IB.  H-2A.  or  H-2B  petition  must  be 
accompanied  by  a  current  or  new 
Department  of  Labor  determination.  In 
the  case  of  an  H-lB  petition,  this 
requirement  includes  a  new  labor 
condition  application. 
«        «        •        «        * 

(ii)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  an 
H-2A.  H-2B,  or  H-3  petition  if  the 
beneficiaries  will  be  performing  the 
same  service,  or  receiving  the  same 
training,  for  the  same  period  of  time  and 
in  the  same  location.  If  the  beneficiaries 
will  be  applying  for  visas  at  more  than 
one  consulate,  the  petitioner  shall  file  a 
separate  petition  for  each  consulate.  If 
visa-exempt  beneficiaries  will  be 
applying  for  admission  at  more  than  one 
port  of  entry,  the  petitioner  shall  file  a 
separate  petition  for  each  port  of  entry. 
•        *        *        •        * 

(4)  Petition  for  alien  to  perform 
services  in  a  specialty  occupation, 
services  relating  to  a  DOD  cooperative 
research  and  development  project  or 
coproduction  project,  services  of 
distinguished  merit  and  ability  in  the 
fields  of  art.  entertainment,  athletics  or 
fashion  modeling  and  accompanying 
aliens  (H-lB)—{i][A)  Types  ofH-lB 
classification.  An  H-lB  classification 
may  be  granted  to  an  alien  who: 

(;)  Will  perform  services  in  a 
specialty  occupation  which  requires 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge 
and  attainment  of  a  baccalaureate  or 
higher  degree  or  its  equivalent  as  a 
minimum  requirement  for  entry  into  the 
occupation  in  the  United  States,  and 
who  is  qualified  to  perform  services  in 
the  specialty  occupation  because  he  or 
she  has  attained  a  baccalaureate  or 
higher  degree  or  its  equivalent  in  the 
specialty  occupation; 

(2)  Based  on  reciprocity,  will  perform 
services  of  an  exceptional  nature 
requiring  exceptional  merit  and  ability 
relating  to  a  DOD  cooperative  research 
and  developn.ent  project  or  a 
coproduction  project  provided  for  under 
a  Govemment-to-Govemment 
agreement  administered  by  the 
Secretary  of  Defense; 

(3)  To  perform  services  of  an 
exception-  il  nature,  either  individually 
or  as  part  of  a  group,  in  the  fields  of  art, 
entertainment,  athletics,  or  fashion 


modeling  and  who  is  of  distinguished 
merit  and  ability,  or 

(4)  To  perform  services  as  an 
accompanying  alien  in  the  artistic  or 
athletic  performance  of  an  alien  of 
distinguished  merit  and  ability. 

(B)  General  requirements  for  petitions 
in  volving  a  specialty  occupation.  [1] 
Before  filing  a  petition  for  H-lB 
classification  in  a  specialty  occupation, 
the  petitioner  shall  obtain  approval  of  a 
labor  condition  application  from  the 
Department  of  Labor  in  the  occupational 
specialty  in  which  the  aiien(s)  will  be 
employed. 

(2)  Approval  by  the  Department  of 
Labor  of  a  labor  condition  application  in 
an  occupational  classification  does  not 
constitute  a  determination  by  that 
agency  that  the  occupation  in  question 
is  a  specialty  occupation.  The  director 
shall  determine  if  the  application 
involves  a  specialty  occupation  as 
defined  in  section  214(i)(l)  of  the  act. 
The  director  shall  also  determine 
whether  the  particular  alien  for  whom 
H-lB  classification  is  sought  qualifies  to 
perform  services  in  the  specialty 
occupation  as  prescribed  in  section 
214(i){2)  of  the  Act. 

(3)  If  all  of  the  beneficiaries  covered 
by  an  H-lB  labor  condition  application 
have  not  been  identified  at  the  time  a 
petition  is  filed,  petitions  for  newly 
identified  beneficiaries  may  be  filed  at 
any  time  during  the  validity  of  the 
approved  labor  condition  application 
using  photocopies  of  the  same  approval. 
Each  petition  must  reference  all 
previously  approved  petitions  by  file 
number  for  that  labor  condition 
application. 

(4)  When  petitions  have  been 
approved  for  the  total  number  of 
workers  specified  in  the  approved  labor 
condition  application,  substitution  of 
aliens  against  previously  approved 
openings  shall  not  be  made  and  a  new 
labor  condition  application  shall  be 
required. 

(5)  If  the  Secretary  of  Labor  notifies 
the  Service  that  the  petitioning  employer 
has  failed  to  meet  a  condition  in  its 
labor  condition  application,  that  the 
petitioning  employer  has  substantially 
failed  to  meet  a  condition  described  in 
subparagraphs  [C]  or  (D)  of  section 
212(n)(l)  of  the  Act,  or  that  there  was  a 
misrepresentation  of  a  material  fact  in 
the  application,  the  Service  shall  not 
approve  new  petitions  in  specialty 
occupations  for  that  employer  or  extend 
the  stay  of  aliens  employed  in  specialty 
occupations  by  that  employer  for  a 
period  of  one  year  from  the  date  of 
receipt  of  such  notice. 

(6)  If  approval  of  the  employer's  labor 
condition  application  is  suspended  or 
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modeling  and  who  is  of  distinguished 
merit  and  ability,  or 

(4)  To  perform  services  as  an 
accompanying  alien  in  the  artistic  or 
athletic  performance  of  an  alien  of 
distinguished  merit  and  abihty. 

(B)  General  requirements  for  petitions 
in  volving  a  specialty  occupation.  [1) 
Before  filing  a  petition  for  H-lB 
classification  in  a  specialty  occupation, 
the  petitioner  shall  obtain  approval  of  a 
labor  condition  application  from  the 
Department  of  Labor  in  the  occupational 
specialty  in  which  the  aiienis)  will  be 
employed. 

[2]  Approval  by  the  Department  of 
Labor  of  a  labor  condition  application  in 
an  occupational  classification  does  not 
constitute  a  determination  by  that 
agency  that  the  occupation  in  question 
is  a  specialty  occupation.  The  director 
shall  determine  if  the  application 
involves  a  specialty  occupation  as 
defined  in  section  214(i)(l)  of  the  act. 
The  director  shall  also  determine 
whether  the  particular  alien  for  whom 
H-lB  classification  is  sought  qualifies  to 
perform  services  in  the  specialty 
occupation  as  prescribed  in  section 
214(i){2)  of  the  Act. 

(3)  If  all  of  the  beneficiaries  covered 
by  an  H-lB  labor  condition  application 
have  not  been  identified  at  the  time  a 
petition  is  filed,  petitions  for  newly 
identified  beneficiaries  may  be  filed  at 
any  time  during  the  vahdity  of  the 
approved  labor  condition  application 
using  photocopies  of  the  same  approval. 
Each  petition  must  reference  all 
previously  approved  petitions  by  file 
number  for  that  labor  condition 
application. 

(4)  When  petitions  have  been 
approved  for  the  total  number  of 
workers  specified  in  the  approved  labor 
condition  application,  substitution  of 
aliens  against  previously  approved 
openings  shall  not  be  made  and  a  new 
labor  condition  application  shall  be 
required. 

(5)  If  the  Secretary  of  Labor  notifies 
the  Service  that  the  petitioning  employer 
has  failed  to  meet  a  condition  in  its 
labor  condition  application,  that  the 
petitioning  employer  has  substantially 
failed  to  meet  a  condition  described  in 
subparagraphs  (C)  or  (D)  of  section 
212(n)(l)  of  the  Act,  or  that  there  was  a 
misrepresentation  of  a  material  fact  in 
the  application,  the  Service  shall  not 
approve  new  petitions  in  specialty 
occupations  for  that  employer  or  extend 
the  stay  of  aliens  employed  in  specialty 
occupations  by  that  employer  for  a 
period  of  one  year  from  the  date  of 
receipt  of  such  notice. 

[6]  If  approval  of  the  employer's  labor 
condition  application  is  suspended  or 


invalidated  by  the  Department  of  Labor, 
the  Service  will  not  suspend  or  revoke 
the  employer's  approved  petitions  for 
aliens  already  employed  in  specialty 
occupations,  if  the  employer  has  agreed 
to  comply  with  the  terms  of  the  labor 
condition  application  for  the  duration  of 
the  authorized  stay  of  aliens  it  employs. 

(C)  General  requirements  for  petitions 
involving  an  alien  of  distinguished  merit 
and  ability.  H-lB  classification  may  be 
granted  to  an  alien  as  an  individual  or 
as  a  member  of  a  group,  or  to 
accompanying  alien  as  defined  in 
paragraph  (h)(4)(ii)(A)  of  this  section. 
The  petition  must  indicate  the  capacity 
in  which  the  alien  is  seeking  H-lB 
classification  at  the  time  of  filing. 

[1]  H-lB  classification  in  individual 
capacity.  H-lB  classification  may  be 
granted  to  an  alien  who  is  of 
distinguished  merit  and  ability.  An  alien 
of  distinguished  merit  and  ability  is  one 
who  is  prominent  in  the  field  of  arts, 
entertainment,  athletics,  or  fashion 
modeling.  The  alien  must  be  coming  to 
the  United  States  to  perform  services 
which  require  a  person  of  prominence. 

[2]  H-lB  classification  as  a  member 
of  a  group.  A  group  of  distinguished 
merit  and  ability  consists  of  two  or  more 
persons  who  function  as  a  unit,  such  as 
an  athletic  team  or  performing 
ensemble.  The  group  as  a  whole  must  be 
prominent  in  its  field  and  must  be 
coming  to  the  United  States  to  perform 
services  which  require  a  group  of 
prominence.  A  person  who  is  a  member 
of  a  group  of  distinguished  merit  and 
ability  may  be  granted  H-lB 
classification  based  on  that  relationship 
but  may  not  perform  services  separate 
and  apart  from  the  group  unless  he  or 
she  is  granted  H-lB  classification  in  an 
individual  capacity. 

(D)  General  requirements  for  H-lB 
classification  as  an  accompanying 
alien.  A  person  who  is  an  accompanying 
alien  as  defined  in  paragraph 
{h){4)(ii)(A)  of  this  section  may  be 
granted  H-IB  classification  based  on 
providing  essential  support  to  an 
individual  or  group  of  distinguished 
merit  and  ability.  The  H-lB 
classification  derived  from  the 
individual  or  group  of  distinguished 
merit  and  ability  does  not  entitle  an 
accompanying  alien  to  perform  services 
separate  and  apart  from  the  individual 
or  group  of  distinguished  merit  and 
ability. 

(ii)  Definitions: 

(A)  Accompanying  alien  means  a 
support  person  such  as  a  manager, 
trainer,  musical  accompanist,  or  other 
highly  skilled,  essential  person 
determined  by  the  director  to  be  coming 
to  the  United  States  to  perform  support 
services  which  cannot  readily  be 


performed  by  a  United  States  worker 
and  which  are  essential  to  the 
successful  performance  of  the  services 
to  be  rendered  by  an  H-lB  individual  or 
group  in  the  arts,  entertainment  or 
sports  field.  Such  alien  must  possess 
appropriate  qualifications,  significant 
prior  experience  with  the  H-lB 
individual  or  group,  and  critical 
knowledge  of  the  specific  type  of 
services  to  be  performed  so  as  to  render 
success  of  the  services  dependent  upon 
his  or  her  participation.  A  highly  skilled 
alien  meeting  the  above  criteria  may  be 
accorded  H-lB  classification  based  on 
this  relationship  with  the  H-lB 
individual  or  group  to  whom  his  or  her 
services  are  essential. 

(B)  Group  means  two  or  more  persons 
established  as  one  entity  to  provide 
some  form  of  service  or  activity.  The 
reputation  of  the  group,  not  that  of 
individual  members,  is  considered  in 
according  H-lB  classification. 

(C)  Prominence  means  a  high  level  of 
achievement  in  the  fields  of  arts, 
entertainment,  athletics,  or  fashion 
modeling  evidenced  by  a  degree  of  skill 
and  recognition  substantially  above  that 
ordinarily  encountered  to  the  extent  that 
a  person  described  as  prominent  is 
renowned,  leading,  or  well-known  m  the 
field  of  endeavor. 

(D)  Recognized  authority  means  a 
person  or  an  organization  with  expertise 
in  a  particular  field,  special  skills  or 
knowledge  in  that  field,  and  the 
expertise  to  render  the  type  of  opinion 
requested.  Such  an  opinion  must  state: 

[1]  The  writer's  qualifications  as  an 
expert: 

(2)  The  writer's  experience  giving  such 
opinions,  citing  specific  instances  where 
past  opinions  have  been  accepted  as 
authoritative  and  by  whom; 

[3]  How  the  conclusions  were 
reached;  and 

[4]  The  basis  for  the  conclusions, 
including  copies  or  citations  of  any 
research  material  used. 

(E)  Specialty  occupation  means  an 
occupation  which  requires  theoretical 
and  practical  application  of  a  body  of 
highly  specialized  knowledge  to  fully 
perform  the  occupation  in  such  fields  of 
human  endeavor  including,  but  not 
limited  to.  architecture,  engineering, 
mathematics,  physical  sciences,  social 
sciences,  medicine  and  health, 
education,  business  specialties, 
accounting,  law.  theology,  and  the  arts, 
and  which  requires  the  attainment  of  a 
bachelor's  degree  or  higher  in  a  specific 
specialty,  or  its  equivalent,  as  a 
minimum  for  entry  into  the  occupation 
in  the  United  States. 

(F)  United  States  employer  means: 
(1)  A  person,  firm,  corporation, 

contractor,  or  other  association,  or 


organization  in  the  United  States  which 
suffers  or  permits  a  person  to  work 
within  the  United  States; 

(2)  Which  has  an  employer-employee 
relationship  with  respect  to  employees 
under  this  part,  as  indicated  by  the  fact 
that  it  may  hire,  pay,  fire,  supervise,  or 
otherwise  control  the  work  of  any  such 
employee;  and 

(3)  Which  has  an  Internal  Revenue 
Service  Tax  identification  number. 

(iii)  Criteria  for  H-lB  petitions 
involving  a  specialty  occupation. — (A) 
Standards  for  specialty  occupation 
position.  To  qualify  as  a  specialty 
occupation,  the  position  must  meet  one 
of  the  following  criteria: 

(J)  A  baccalaureate  or  higher  degree 
or  its  equivalent  is  normally  the 
minimum  requirement  for  entry  into  the 
particular  position; 

(2)  The  degree  requirement  is  common 
to  the  industry  in  parallel  positions 
among  similar  organizations  or.  in  the 
alternative,  an  employer  may  show  that 
its  particular  position  is  so  complex  or 
unique  that  it  can  be  performed  only  by 
an  individual  with  a  degree; 

[3]  The  employer  normally  requires  a 
degree  or  its  equivalent  for  the  position; 
or 

[4]  The  nature  of  the  specific  duties 
are  so  specialized  and  complex  that 
knowledge  required  to  perform  the 
duties  is  usually  associated  with  the 
attainment  of  a  baccalaureate  or  higher 
degree. 

(B)  Petitioner  requirements.  The 
petitioner  shall  submit  the  following 
with  an  H-lB  petition  involving  a 
specialty  occupation: 

[1)  An  approved  labor  condition 
application  from  the  Department  of 
Labor  in  the  specialty  occupation,  valid 
for  the  dates  of  intended  employment. 

(2)  A  statement  that  it  will  comply 
with  the  terms  of  the  labor  condition 
application  for  the  duration  of  the 
alien's  authorized  period  of  stay. 

(J)  Evidence  that  the  alien  qualifies  to 
perform  services  in  the  specialty 
occupation  as  described  in  paragraph 
(h)(4)(iii)(A)  of  this  section,  and 

(C)  Beneficiary  qualifications.  To 
qualify  to  perform  services  in  a  specialty 
occupation,  the  alien  must  meet  one  of 
the  following  criteria: 

[})  Hold  a  United  States 
baccalaureate  or  higher  degree  required 
by  the  specialty  occupation  from  an 
accredited  college  or  university; 

(2)  Hold  a  foreign  degree  determined 
to  be  equivalent  to  a  United  States 
baccalaureate  or  higher  degree  required 
by  the  specialty  occupation  from  an 
accredited  college  or  university: 

[3]  Hold  an  unrestricted  State  license, 
registration  or  certification  which 
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authorizes  him  or  her  to  fully  practice 
the  specialty  occupation  and  be 
immediately  engaged  in  that  specialty  in 
the  state  of  intended  employment;  or 

{4)  Have  education,  specialized 
b-aining.  and/or  progressively 
responsible  experience  that  is 
equivalent  to  completion  of  a  United 
States  baccalaureate  or  higher  degree  in 
the  specialty  occupation,  and  have 
recognition  of  expertise  in  the  specialty 
through  progressively  responsible 
positions  directly  related  to  the 
specialty. 

(D)  Equivalence  to  completion  of  a 
college  degree.  For  purposes  of 
paragraph  (h)(4)(iiiMC)(4)  of  this  section, 
equivalence  to  completion  of  a  United 
States  baccalaureate  or  higher  degree 
shall  mean  achievement  of  a  level  of 
knowledge,  competence,  and  practice  in 
the  specialty  occupation  that  has  been 
determined  to  be  equal  to  that  of  an 
individual  who  has  a  baccalaureate  or 
higher  degree  in  the  specialty  and  shall 
be  determined  by  one  or  more  of  the 
following: 

[1]  An  evaluation  from  an  official  who 
has  authority  to  grant  college-level 
credit  for  training  and/or  experience  in 
the  specialty  at  an  accredited  college  or 
university  which  has  a  program  for 
granting  such  credit  based  on  an 
individual's  training  and/or  work 
experience; 

(2)  The'results  of  recognized  college- 
level  equivalency  examinations  or 
special  credit  programs,  such  as  the 
College  Level  Examination  Program 
(CLEP).  or  Program  on  Noncollegiate 
Sponsored  Instruction  (PONSI); 

(J)  An  evaluation  of  education  by  a 
reliable  credentials  evaluation  service 
which  spedalizes  in  evaluating  foreign 
educational  credentials; 

[4]  Evidence  of  certification  or 
registration  from  a  nationally- 
recognized  professional  association  or 
society  for  the  specialty  that  is  known  to 
grant  certification  or  registration  to 
persons  in  the  occupational  specialty 
who  have  achieved  a  certain  level  of 
competence  in  the  specialty; 

(5)  A  determination  by  the  Service 
that  the  equivalent  of  the  degree 
required  by  the  specialty  occupation  has 
been  acquired  through  a  combination  of 
education,  specialized  training,  and/or 
work  experience  in  areas  related  to  the 
specialty  and  that  the  alien  has 
achieved  recognition  of  expertise  in  the 
specialty  occupation  as  a  result  of  such 
training  and  experience.  For  purposes  of 
determining  equivalency  to  a 
baccalaureate  degree  in  the  specialty, 
three  years  of  specialized  training  and/ 
or  work  experience  must  be 
demonstrated  for  each  year  of  college- 
leve'  training  the  alien  lacks.  For 


equivalence  to  an  advanced  (or  Masters) 
degree,  the  alien  must  have  a 
baccalaureate  degree  followed  by  at 
least  five  years  of  experience  in  the 
specialty.  If  required  by  a  specialty,  the 
alien  must  hold  a  Doctorate  degree  or  its 
foreign  equivalent.  It  must  be  clearly 
demonstrated  that  the  alien's  training 
and/or  work  experience  included  the 
theoretical  and  practical  application  of 
specialized  knowledge  required  by  the 
specialty  occiipation;  that  the  alien's 
experience  was  gained  while  working 
with  peers,  supervisors,  or  subordinates 
who  have  a  degree  or  its  equivalent  in 
the  specialty  occupation;  and  that  the 
alien  has  recognition  of  expertise  in  the 
specialty  evidenced  by  at  least  one  type 
of  documentation  such  as: 

[i)  Recognition  of  expertise  in  the 
specialty  occupation  by  at  least  two 
recognized  authorities  in  the  same 
specialty  occupation; 

[ii]  Membership  in  a  recognized 
foreign  or  United  States  association  or 
society  in  the  specialty  occupation; 

[Hi]  Published  material  by  or  about 
the  alien  in  professional  publications, 
trade  joomals,  books,  or  major 
newspapers; 

(/v)  Licensure  or  registration  to 
practice  the  specialty  occupation  in  a 
foreign  country;  or 

(v)  Achievements  which  a  recognized 
authority  has  determined  to  be 
significant  contributions  to  the  field  of 
the  specially  occupation. 

(E)  Liability  for  transportation  costs. 
The  employer  will  be  liable  for  the 
reasonable  costs  of  return 
transportation  of  the  alien  abroad  if  the 
alien  is  dismissed  from  employment  by 
the  employer  before  the  end  of  the 
period  of  authorized  admission  pursuant 
to  section  214(c)(5}  of  the  Act.  If  the 
beneficiary  vohintarily  terminates  his  or 
her  employment  prior  to  the  expiration 
of  the  vaKdity  of  the  petition,  the  alien 
has  not  been  dismissed.  If  the 
beneficiary  believes  that  the  employer 
has  not  complied  with  this  provision,  the 
beneficiary  shall  advise  the  Service 
Center  which  adjudicated  the  petition  in 
writing.  The  complaint  will  be  retained 
in  the  file  relating  to  the  petition.  Within 
the  context  of  this  paragraph,  the  term 
"abroad"  refers  to  the  alien's  last  place 
of  foreign  residence.  This  provision 
applies  to  any  employer  whose  offer  of 
employment  became  the  basis  for  an 
alien  obtaining  or  continuing  H-lB 
status. 

(iv)  General  documentary 
requirements  for  H-lB  classification  in 
a  specialty  occupation.  An  H-lB 
petition  involving  a  specialty  occupation 
shall  be  accompanied  by: 

(A)  Docmnentation,  certifications, 
affidavits,  declarations,  degrees. 


diplomas,  writings,  reviews,  or  any  other 
required  evidence  sufficient  to  establish 
that  the  beneficiary  is  qualified  to 
perform  services  m  a  specialty 
occupation  as  described  in  paragraph 
(h)(4)(i)  of  this  section  and  that  the 
services  the  beneficiary  is  to  perform 
are  in  a  specialty  occupation.  The 
evidence  shall  conform  to  the  following: 
[1]  School  records,  diplomas,  degrees, 
affidavits,  declarations,  contracts,  and 
similar  documentation  submitted  must 
reflect  periods  of  attendance,  courses  of 
study,  and  similar  pertinent  data,  be 
executed  by  the  person  in  charge  of  the 
records  of  the  educational  or  other 
institution,  firm,  or  establishment  where 
education  or  training  was  acquired. 

(2)  Affidavits  or  declarations  made 
under  penalty  of  perjury  submitted  by 
present  or  former  employers  or 
recognized  authorities  certifying  as  to 
the  recognition  and  expertise  of  the 
beneficiary  shall  specifically  describe 
the  beneficiary's  recognition  and  ability 
in  factual  terms  and  must  set  forth  the 
expertise  of  the  aSiant  and  the  manner 
in  which  the  affiant  acquired  such 
information. 

(B)  Copies  of  any  written  contracts 
between  the  petitioner  and  beneficiary, 
or  a  summary  of  the  terms  of  the  oral 
agreement  under  which  the  beneficiary 
will  be  employed,  if  there  is  no  written 
contract 

(vi)  Criteria  and  documentary 
requirements  for  H-lB  petitions 
involving  DOD  cooperative  research 
and  development  projects  or 
coproduction  projects. — [Pi\  General.  [1) 
For  purposes  of  H-lB  dessification. 
services  of  an  exceptional  nature 
relating  to  DOD  cooperative  research 
and  development  projects  or 
coproduction  projects  shall  be  those 
services  whidi  require  a  baccalaureate 
or  higher  degree,  or  its  equivalent,  to 
perform  the  duties.  The  existence  of  this 
special  program  does  not  preclude  the 
DOD  from  ntiHzing  the  regular  H-lB 
provisions  provided  the  required 
guidelines  are  met. 

(2]  The  requirement  for  approval  of  a 
labor  condition  application  from  the 
Department  of  Labor  shall  not  apply  to 
petitions  involving  DOD  cooperative 
research  and  development  projects  or 
coproduction  projects. 

(B)  Petitioner  requirements.  [1\  The 
petition  must  be  accompanied  by  a 
verification  letter  from  the  DOD  project 
manager  for  the  particular  project 
stating  that  the  alien  will  be  working  on 
a  cooperative  research  and  development 
project  or  a  coproduction  project  under 
a  reciprocal  Govemment-to-Govemmenf 
agreement  administered  by  DOD. 
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diplomas,  writings,  reviews,  or  any  other 
required  evidence  sufficient  to  establish 
that  the  beneficiary  is  qualified  to 
perform  services  in  a  specialty 
occupation  as  described  in  paragraph 
(h)(4)(i)  of  this  section  and  that  the 
services  the  beneficiary  is  to  perform 
are  in  a  specialty  occupation.  The 
evidence  shall  conform  to  the  following: 
[1]  School  records,  diplomas,  degrees, 
affidavits,  declarations,  contracts,  and 
similar  documentation  submitted  must 
reflect  periods  of  attendance,  courses  of 
study,  and  similar  pertinent  data,  be 
executed  by  the  person  in  charge  of  the 
records  of  the  educational  or  other 
institution,  firm,  or  establishment  where 
education  or  training  was  acquired. 

(2)  Affidavits  or  declarations  made 
under  penalty  of  perjury  submitted  by 
present  or  former  employers  or 
recognized  authorities  certifjing  as  to 
the  recognition  and  expertise  of  the 
beneficiary  shall  specifically  describe 
the  beneficiary's  recognition  and  ability 
in  factual  terms  and  must  set  forth  the 
expertise  of  the  affiant  and  the  manner 
in  which  the  affiant  acquired  such 
information. 

(B)  Copies  of  any  written  contracts 
between  the  petitioner  and  beneficiary, 
or  a  summary  of  the  terms  of  the  oral 
agreement  under  which  the  beneficiary 
will  be  employed,  if  there  is  no  written 
contract 
*        *        •        •        • 

(vi)  Criteria  and  dociunentary 
requirements  for  H-lB  petitions 
involving  DOD  cooperative  research 
and  development  projects  or 
coproduction  projects. — (A)  General.  [1] 
For  purposes  of  H-lB  classification, 
services  of  an  exceptional  nature 
relating  to  DOD  cooperative  research 
and  development  projects  or 
coproduction  projects  shall  be  those 
services  which  reqnire  a  baccalaureate 
or  higher  degree,  or  its  equivalent,  to 
perform  the  duties.  The  existence  of  this 
special  program  does  not  preclude  the 
DOD  from  utilizing  the  regular  B-IB 
provisions  provided  the  required 
guidelines  are  met. 

[2]  The  requirement  for  approval  of  a 
labor  condition  application  from  the 
Department  of  Labor  shall  not  apply  to 
petitions  involving  DOD  cooperative 
research  and  development  projects  or 
coproduction  projects. 

(B)  Petitioner  requirements.  [1]  The 
petition  must  be  accompanied  by  a 
verification  letter  from  the  DOD  project 
manager  for  the  particular  project 
stating  that  the  alien  will  be  working  on 
a  cooperative  research  and  development 
project  or  a  coproduction  project  under 
a  reciprocal  Govemment-to-Govemment 
agreement  administered  by  DOD. 


Details  about  the  specific  project  are  not 
required. 

[2]  The  petitioner  shall  provide  a 
general  description  of  the  alien's  duties 
on  the  particular  project  and  indicate 
the  actual  dates  of  the  alien's 
employment  on  the  project. 

(J)  'The  petitioner  shall  submit  a 
statement  indicating  the  names  of  aliens 
currently  employed  on  the  project  in  the 
United  States  and  their  dates  of 
employment.  The  petitioner  shall  also 
indicate  the  names  of  aliens  whose 
employment  on  the  project  ended^within 
the  past  year. 

(C)  Beneficiary  requirement.  The 
petition  shall  be  accompanied  by 
evidence  that  the  beneficiary  has  a 
baccalaureate  or  higher  degree  or  its 
equivalent  in  the  occupational  field  in 
which  he  or  she  will  be  performing 
services  in  accordance  with  paragraph 
(h)(4)(iii)(C)  and/or  (h)(4)(iii)(D)  of  this 
section. 

(vii)  Criteria  and  documentary 
requirements  for  H-lB  petitions  for 
aliens  of  distinguished  merit  and  ability 
in  the  fields  of  arts,  entertainment, 
athletics,  and  fashion  modeling — (A) 
General.  Prominence  in  the  fields  of 
arts,  entertainment,  and  athletics  may 
be  established  by  an  individual  or  a 
group.  Prominence  in  the  field  of  fashion 
modeling  may  be  established  by  an 
individual.  The  reputation  of  the  group 
as  an  entity,  not  the  qualifications  or 
accomplishments  of  individual 
members,  shall  be  evaluated  for  H-lB 
classification.  The  work  which  a 
prominent  alien  or  group  is  coming  to 
perform  in  the  United  States  must 
require  the  services  of  a  prominent  alien 
or  group.  A  petition  for  an  H-IB  alien  of 
distinguished  merit  and  ability  in  the 
fields  of  arts,  entertainment,  athletics, 
and  fashion  modeling  shall  be 
accompanied  by: 

(1)  Documentation,  certifications, 
affidavits,  writings,  reviews,  or  any 
other  required  evidence  sufficient  to 
establish  that  the  beneficiary  is  a  person 
of  distinguished  merit  and  ability  as 
described  in  paragraph  (h)(4)(i)  of  this 
section,  and  that  the  services  the 
beneficiary  is  to  perform  require  a 
person  of  such  merit  and  ability. 
Affidavits  submitted  by  present  or 
former  employers  or  recognized  experts 
certifying  to  the  recognition  and 
outstanding  ability  of  the  beneficiary 
shall  specifically  describe  the 
beneficiary's  recognition  and  ability  in 
factual  terms  and  must  set  forth  the 
expertise  of  the  affiant  and  the  manner 
in  which  the  afiant  acquired  such 
information. 

(2)  Copies  of  any  wrritten  contracts 
between  the  petitioner  and  beneficiary, 
or  a  summary  of  the  terms  of  the  oral 


agreement  under  which  the  beneficiary 
will  be  employed,  if  there  is  no  written 
contract. 

(B)  Petitioner's  requirements.  To 
qualify  as  a  position  requiring 
prominence,  the  petitioner  must 
establish  the  position  meets  one  of  the 
following  criteria: 

[1]  The  position  or  services  to  be 
performed  involve  an  event,  production, 
or  activity  which  has  a  distinguished 
reputation; 

(2)  The  services  to  be  performed  are 
as  a  lead  of  starring  participant  in  a 
distinguished  activity  for  an 
organization  or  establishment  that  has  a 
distinguished  reputation  or  record  of 
employing  prominent  persons;  or 

(3)  "The  services  primarily  involve 
educational  or  cultural  events  sponsored 
by  educational,  cultural,  or 
governmental  organizations  which 
promote  international  educational  or 
cultural  activities. 

(C)  Beneficiary's  requirements.  An 
alien  or  group  may  establish  prominence 
in  either  one  of  the  following  categories. 
The  alien(s)  must: 

(/]  Have  sustained  national  (foreign  or 
U.S.)  or  international  acclaim  and 
recognition  for  achievements  in  the 
particular  field,  as  evidenced  by  at  least 
three  different  types  of  documentation 
showing  that  the  alien  or  group: 

(/■)  Has  performed  and  will  perform 
services  as  a  lead  or  starring  participant 
in  productions  or  events  which  have  a 
distinguished  reputation  as  evidenced 
by  critical  reviews,  advertisements, 
publicity  releases,  publications,  or 
contracts; 

(//■)  Has  been  the  recipient  of 
significant  national  or  international 
awards  or  prizes  for  services  performed; 

[Hi]  Has  achieved  national  or 
international  recognition  for 
achievements  evidenced  by  critical 
reviews  or  other  published  material  by 
or  about  the  individual  or  group  in  major 
newspapers,  trade  journals,  or 
magazines; 

[iv)  Has  performed  and  will  perform 
services  as  a'  lead  or  starring  participant 
for  organizations  and  establishments 
that  have  a  distinguished  reputation; 

(v)  Has  a  record  of  major  commercial 
or  critically  acclaimed  successes,  as 
evidenced  by  such  indicators  as  title, 
rating,  or  standing  in  the  field,  box  office 
receipts,  record  sales,  and  other 
occupational  achievements  reported  in 
trade  journals,  major  newspapers,  or 
other  publications; 

[vi]  Has  received  significant 
recognition  for  achievements  from 
organizations,  critics,  government 
agencies,  or  other  recognized  experts  in 
the  field  in  which  the  alien  or  group  is 
engaged.  Such  testimonials  must  be  in  a 


form  that  clearly  indicates  the  author's 
authority,  expertise,  and  knowledge  of 
the  alien's  achievements:  or 

[vii]  Has  commanded  and  now 
commands  a  high  salary  or  other 
substantial  remuneration  for  services  in 
relation  to  others  in  the  field,  evidenced 
by  contracts  or  other  reliable  evidence. 

(2)  Be  an  artist  who,  or  an  artistic 
group  that  is  recognized  by 
governmental  agencies,  cultural 
organizations,  scholars,  arts 
administrators,  critics,  or  other  experts 
in  the  particular  field  for  excellence  in 
developing,  interpreting,  or  representing 
a  unique  or  traditional  ethnic,  folk, 
cultural,  musical,  theatrical,  or  other 
artistic  performance  or  presentation;  be 
coming  to  the  United  States  primarily 
for  an  educational  or  cultural  event(s)  to 
further  the  understanding  of  or 
development  of  that  art  form:  and  be 
sponsored  primarily  by  educational, 
ci'ltural,  or  governmental  organizations 
which  promote  such  international 
cultural  activities  and  exchanges.  An 
artist  or  group  which  seeks  H-lB 
classification  under  this  provision  must 
provide  affidavits,  testimonials,  or 
letters  from  recognized  experts  attesting 
to  the  authenticity  and  excellence  of  the 
alien's  or  group's  skills  in  performing  or 
presenting  the  unique  or  traditional  art 
form,  explaining  the  level  of  recognition 
accorded  the  alien  or  group  in  the  native 
country  and  the  United  States,  and 
giving  the  credentials  of  the  expert 
including  the  basis  of  his  or  her 
knowledge  of  the  alien's  or  group's  skill 
and  recognition.  The  alien  or  group  must 
provide  at  a  minimum: 

[i)  Evidence  that  most  of  the 
performances  or  presentations  will  be 
educational  or  cultural  events  sponsored 
by  educational,  cultural,  or 
governmental  agencies;  and 

[ii]  Both  an  affidavit  or  testimonial 
from  the  Ministry  of  Culture.  USIA 
Cultural  Affairs  Officer,  the  academy  for 
the  artistic  disciphne.  a  leading  scholar, 
a  cultural  institution,  or  a  major 
university  in  the  alien's  own  country  or 
from  a  third  country,  and  a  letter  from  a 
United  States  expert  who  has 
knowledge  in  the  particular  field,  such 
as  a  scholar  arts  administrator,  critic,  or 
representative  of  a  cultural  organization 
or  government  agency;  or 

[Hi]  A  letter  or  certification  from  a 
U.S.  Government  cultural  or  arts  agency 
such  as  the  Smithsomian  Institution,  the 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  or  the  Library  of  Congress. 

(D)  Special  requirements  for  aliens  of 
distinguished  merit  and  ability  in  the 
fields  of  arts,  entertainment,  athletics, 
and  fashion  modeling — [1]  Adjudication 
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of  petition,  [i]  In  determining  whether  an 
ahen  in  the  fields  of  art.  entertainment, 
athletics,  or  fashion  modeling  is 
prominent  and  whether  the  services 
require  a  person  of  prominence,  the 
director  shall  consider,  but  not  be 
limited  to,  evidence  described  in 
paragraph  (hM4)(vii)(A).  (B)  and  (C)  of 
this  section,  and  where  he  or  she  deems 
necessary,  may  require  further  evidence 
on  any  of  those  or  other  appropriate 
factors. 

(//)  The  director  may  decide  not  to 
require  full  documentation  of  any  of  the 
factors  in  paragraph  (h)(4)(vii)(A),  (B) 
and  (C)  of  this  section,  if  the  ahen  or 
group  is  of  such  distinguished  merit  and 
ability  that  the  name  or  reputation 
standing  by  itself  would  be  sufficient  to 
establish  without  any  question  that  the 
alien  or  group  is  of  distinguished  merit 
and  abihty  and  that  the  alien  or  group  is 
coming  to  the  United  Stales  to  perform 
services  which  require  such  merit  and 
ability.  In  such  a  case,  the  petitioner's 
statement  which  describes  the 
beneficiary's  standing  and  achievements 
in  the  field  of  endeavor  may  be  accepted 
as  sufficient  for  approval  of  the  petition. 

[iil\  The  director  shall  approve  or 
deny  the  petition  based  on  the 
irJonnation  in  the  record  when  that 
information  clearly  establishes  H-lB 
eligibility  or  ineligibility  in  accordance 
with  paragraph  (h)(4)(vii)(A).  (B)  and  (C) 
of  this  section.  In  all  other  cases,  before 
making  a  decision,  the  director  shall 
consult  with  the  appropriate  union  and  a 
iuanagement  organization,  or  recognized 
critics  or  experts  in  the  appropriate 
field,  for  an  advisory  opinion  regarding 
the  qualifications  of  the  alien  and  the 
nature  of  the  services  to  be  performed. 

{2\  Advisory  opinions.  An  advisory 
opinion  may  be  furnished  orally  by  an 
appropriate  official,  subject  to  later 
confirmation  In  writing,  when  requested 
by  the  director.  The  written  opinion 
shall  be  signed  by  a  duly  authorized  and 
responsible  official  of  the  organization 
consulted.  Advisory  opinions  shall  be 
non-binding  upon  the  Service. 

(5)  Accompanying  alien  or  member  of 
a  group.  When  an  alien  is  entitled  to  H- 
IB  classification  as  an  accompanying 
alien  or  as  a  member  of  a  group,  the 
phrase  "Accompanying  Alien"  or  the 
name  of  the  group  shall  be  noted  on  the 
approved  petition,  the  alien's  travel 
documents,  and  arrival-departure 
record.  Form  1-94. 

(viii)  Criteria  and  documentcy 
requirements  for  H-lB  petitions  for 
accompanying  a/iens.^A.)  General. 
Accompanying  support  personnel  are 
highly  skilled  aliens  coming  temporarily 
to  the  United  States  as  an  essential  and 
integral  part  of  an  artistic  or  athletic 
performance  of  an  H-lB  alien  because 


they  perform  services  which  cannot  be 
readily  performed  by  a  United  States 
worker  and  which  are  essential  to 
performances  or  services  of  the  H-lB 
alien. 

(B)  Petitioner's  requirements.  The 
petition  must  be  filed  in  conjunction 
with  the  employment  of  the  H-lB  alien 
and  most  be  accompanied  by. 

(1)  A  statement  describing  the  alien's 
prior  and  current  essentiality,  critical 
skills,  and  experience  with  the  H-lB 
alien; 

(2)  Statements  or  affidavits  from 
persons  with  first-hand  knowledge  that 
the  alien  has  had  substantial  experience 
performing  the  critical  skills  and 
essential  support  service  for  the  H-lB 
alien;  and 

(3)  a  copy  of  any  written  contract  or  a 
summary  of  the  terms  of  the  oral 
agreement  under  which  the  H-lB  alien 
will  be  employed. 

(ix)  Criteria  and  documentary 
requirements  for  H-JB  petitions  for 
physicians.  An  H-lB  petition  filed  for  a 
physician  shall  be  accompanied  by: 

(A)  An  approved  labor  condition 
application; 

(B)  Evidence  that  the  beneficiary  has 
received  a  certificate  issued  by  the 
Educational  Commission  for  Foreign 
Medical  Graduates  (ECFMG)  or  is 
exempt  therefrom;  and 

(C)  Evidence  that  the  beneficiary  has 
authorization  from  the  state  of  intended 
employment  to  perform  the  duties  of  the 
proffered  position. 

*        •        •        <        • 

(6)  *   *   * 
(vi)  *  *  * 

(E)  Liability  for  transportation  costs. 
The  employer  will  be  liable  for  the 
reasonable  costs  of  return 
transportation  of  the  alien  abroad,  if  the 
alien  is  dismissed  from  employment  for 
any  reason  by  the  employer  before  the 
end  of  the  period  of  authorized 
admission  pursuant  to  section  214(c)(5) 
of  the  Act.  If  the  beneficiary  voluntarily 
terminates  his  or  her  employment  prior 
to  the  expiration  of  the  validity  of  the 
petibcHi.  the  alien  has  not  been 
dismissed.  If  the  beneficiary  believes 
that  the  employer  has  not  complied  with 
this  provision,  the  beneficiary  shall 
advise  the  Service  Center  which 
adjudicated  the  petition  in  writing.  The 
complaint  will  be  retained  in  the  file 
relating  to  the  petition.  Within  the 
context  of  this  paragraph,  the  term 
"abroad"  means  the  alien's  last  place  of 
foreign  residence.  This  provision  applies 
to  any  employer  whose  offer  of 
employment  became  the  basis  for  the 
alien  obtaining  or  continuing  H-2B 
status. 
(7)  *  •  • 


(jv)  Petition  for  participant  in  a 
special  education  exchange  visitor 
program — [A)  General  Requirements.  [1] 
The  H-3  participant  in  a  special 
education  training  program  must  be 
coming  to  the  United  States  to 
participate  in  a  structured  program 
which  provides  for  practical  training 
and  experience  in  the  education  of 
children  with  physical,  mental,  or 
emotional  disabilities. 

[2]  The  petition  must  be  filed  by  a 
facility  which  has  professionally  trained 
staff  and  a  structured  program  for 
providing  education  to  children  with 
disabilities,  and  for  providing  training 
and  hands-on  experience  to  participants 
in  the  special  education  exchange  visitor 
program. 

[3]  The  requirements  in  this  section 
for  alien  trainees  shall  not  apply  to 
petitions  ior  participants  in  a  special 
education  exchange  visitor  program. 
(B)  Evidence.  An  H-3  petition  for  a 
participant  in  a  special  education 
exchange  visitor  program  shall  be 
accompanied  by: 

[1]  A  description  of  the  training 
program  and  the  facility's  professional 
staff  and  details  of  the  alien's 
participation  in  the  training  program 
(any  custodial  care  of  children  must  be 
incidental  to  the  training),  and 

(2)  Evidence  that  the  alien  participant 
is  nearing  comi^tion  of  a  baccalaureate 
or  higher  degree  in  special  education,  or 
already  holds  such  a  degree,  or  has 
extensive  prior  training  and  experience 
in  teaching  children  with  physical 
mental,  or  emotional  disabilities. 

(8)  Numerical  limits— {\)  Limits  on 
affected  categories.  During  each  fiscal 
year,  the  total  number  of  aliens  who  can 
be  provided  nonimmigrant  classification 
is  limited  as  f<rflows: 

(A)  Aliens  classified  as  Hl^ 
nonimmigrants,  excluding  those 
involved  in  DOD  research  and 
development  projects  or  coproduction 
projects,  may  not  exceed  65,000. 

(B)  Aliens  classified  as  H-lB 
nonimmigrants  to  work  for  DOD 
research  and  development  projects  or 
coproduction  projects  may  not  exceed 
100  at  any  time. 

(C)  Aliens  classified  as  H-2B 
nonimmigrants  may  not  exceed  66,000. 

(D)  Aliens  classified  as  H-3 
nonimmigrant  participants  in  a  special 
education  exchange  visitor  program  may 
not  exceed  50. 

(ii)  Procedures.  (A)  Each  alien  issued 
a  visa  or  otherwise  provided 
nonimmigrant  status  under  section 
101(a)(15](H)(i)(b)  of  the  Act  shall  be 
counted  for  purposes  of  the  numerical 
limit.  Requests  for  petition  extension  or 
extension  of  an  alien's  stay  shall  not  be 
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(iv)  Petition  for  participant  in  a 
special  education  exchange  visitor 
program — (A)  General  Requirements.  [1] 
The  H-3  participant  in  a  special 
education  training  program  must  be 
coming  to  the  United  States  to 
participate  in  a  structured  program 
which  provides  for  practical  training 
and  experience  in  the  education  of 
children  with  physical,  mental,  or 
emotional  disabilities. 

[2]  The  petition  must  be  filed  by  a 
facility  which  has  professionally  trained 
staff  and  a  structured  program  for 
providing  education  to  children  with 
disabilities,  and  for  providing  training 
and  hands-on  experience  to  participants 
in  the  special  education  exchange  visitor 
program. 

[3]  The  requirements  in  this  section 
for  alien  trainees  shall  not  apply  to 
petitions  Sot  participants  in  a  special 
education  exchange  visitor  program. 
(B)  Evidence.  An  H-3  petition  for  a 
participant  in  a  special  education 
exchange  visitor  program  shall  be 
accompanied  by: 

[1]  A  description  of  the  training 
program  and  the  facility's  professional 
staff  and  details  of  the  alien's 
participation  in  the  training  program 
(any  custodial  care  of  children  must  be 
incidental  to  the  training),  and 

(2)  Evidence  that  the  alien  participant 
is  nearing  comi^tion  of  a  baccalaureate 
or  higher  degree  in  special  education,  or 
already  holds  such  a  degree,  or  has 
extensive  prior  training  and  experience 
in  teaching  children  with  physical, 
mental,  or  emotional  disabilities. 

(8)  Numerical  limits— [i]  Limits  on 
affected  categories.  During  each  fiscal 
year,  the  total  number  of  aliens  who  can 
be  provided  nonimmigrant  classification 
is  limited  as  fc^ows: 

(A)  Aliens  classified  as  Hl-B 
nonimmigrants,  excluding  those 
involved  in  DOD  research  and 
development  projects  or  coproduction 
projects,  may  not  exceed  66,000. 

(B)  Aliens  classified  as  H-lB 
nonimmigrants  to  work  for  DOD 
research  and  development  projects  or 
coproduction  projects  may  not  exceed 
100  at  any  time. 

(C)  Aliens  classified  as  H-2B 
nonimmigrants  may  not  exceed  66,000. 

(D)  Aliens  classified  as  H-3 
nonimmigrant  participants  in  a  special 
education  exchange  visitor  program  may 
not  exceed  50. 

(ii)  Procedures.  (A)  Each  aUen  issued 
a  visa  or  otherwise  provided 
nonimmigrant  status  under  section 
101(a)(15)(H)(i)(b)  of  the  Act  shall  be 
counted  for  purposes  of  the  numerical 
limit.  Requests  for  petition  extension  or 
extension  of  an  alien'*  stay  shall  not  be 


counted  for  the  purpose  of  the  numerical 
limit  TTie  spouse  and  children  of 
principal  aliens  classified  as  H-4 
nonimmigrants  shall  not  be  counted 
against  the  numerical  limit 

(B)  Numbers  will  be  assigned 
temporarily  to  each  alien  (or  job 
opening(s}  for  aliens  in  petitions  with 
unnamed  beneficiaries)  included  in  a 
new  petition  in  the  order  that  petitions 
are  filed.  If  a  petition  is  denied,  the 
numberfs)  originally  assigned  to  the 
petition  shall  be  returned  to  the  system 
which  maintains  and  assigns  numbers. 

(C)  For  purposes  of  assigning  numbers 
tn  aliens  on  petitions  filed  in  Guam  and 
the  Virgin  Islands,  S»ervice  Headquarters 
Adjudications  shall  assign  numbers  to 
these  locations  from  the  central  system 
which  controls  and  assigns  numbers  to 
petitions  filed  in  other  locations  of  the 
United  States. 

(D)  When  an  approved  petition  is  not 
used  because  the  beneficiary(ies)  does 
not  apply  for  admission  to  the  United 
States,  the  petitioner  shall  notify  the 
Service  Center  Director  who  approved 
the  petition  that  the  number(s)  has  not 
been  used.  The  petition  shall  be  revoked 
pursuant  to  paragraph  (h)(ll)(ii)  of  this 
section  and  the  unused  number(s)  shall 
be  returned  to  the  system  which 
maintains  and  assigns  numbers. 

(E)  If  the  total  numbers  available  in  a 
fiscal  year  are  used,  new  petitions  and 
the  accompanying  fee  shall  be  rejected 
and  returned  with  a  notice  that  numbers 
are  unavailable  for  the  particular 
nonimmigrant  classification  until  the 
beginning  of  the  next  fiscal  year. 

(9)  •   •   * 

(iii)  •  •   • 

(A)  H-lA  petition.  An  approved 
petition  for  an  alien  classified  under 
section  101(a)(15)(H)(i){a)  of  the  Act 
shall  be  valid  for  a  period  of  up  to  three 
years. 

{B)(i]  H-lB petition  in  a  specialty 
occupation.  An  approved  petition 
classified  under  section 
101(a)(15KH)(i)(b)  of  the  Act  for  an  alien 
in  a  specialty  occupation  shall  be  valid 
for  a  period  of  up  to  three  years  but  may 
not  exceed  the  approval  period  of  the 
labor  condition  application. 

{2\  H-IB petition  involving  a  DOD 
research  and  development  or 
coproduction  project.  An  approved 
petition  classified  under  section 
101(a)(15)(H){i)(b)  of  the  Act  for  an  alien 
involved  in  a  DOD  research  and 
development  project  or  a  coproduction 
project  shall  be  valid  for  a  period  of  up 
to  five  years. 

(5)  H-IB  petition  involving  an  alien  of 
distinguished  merit  and  ability  in  the 
fields  of  art,  entertainment  athletics,  or 
fashion  modeling.  An  approved  petition 
classiJea  under  section 


101(a){15HHKi)(b)  of  the  Act  for  an  alien 
of  distinguished  merit  and  ability  in  the 
fields  of  art  entertainment,  athletics,  or 
fashion  modeling  shall  be  valid  for  a 
period  of  up  to  three  years. 

[4)  H-IB  petition  for  an  accompanying 
alien.  The  validity  period  of  an 
approved  petition  classified  under 
section  101(a){15)(H)(i)(b)  of  the  Act  for 
an  accompanying  alien  shall  coincide 
with  that  of  the  principal  alien  or  group. 

(D)(7  j  H-3  petition  for  alien  trainee. 
An  approved  petition  for  an  alien 
trainee  classified  under  section 
101(a)(15)(H)(iii)  of  the  Act  shall  be 
valid  for  a  period  of  up  to  two  years. 

(2)  H-3  petition  for  alien  participant 
in  a  special  education  training  program. 
An  approved  petition  for  an  alien 
classified  under  section  101(a)(15)(H)(iii) 
of  the  Act  as  a  participant  in  a  special 
education  exchange  visitor  program 
shall  be  valid  for  a  period  of  up  to  18 
months. 
«        •        •        •        • 

(10)  *  *  • 

(ii)  Notice  of  intent  to  deny.  When  an 
adverse  decision  is  proposed  on  the 
basis  of  derogatory  inform  U.S.  ation  of 
which  the  petitioner  is  imaware,  the 
director  shall  notify  the  petitioner  of  the 
intent  to  deny  the  petition  and  the  basis 
for  the  denial.  The  petitioner  may 
inspect  and  rebut  the  evidence  and  will 
be  granted  a  period  of  30  days  from  the 
date  of  the  notice  in  which  to  do  so.  All 
relevant  rebuttal  material  will  be 
considered  in  making  a  final  decision. 

(iii)  Notice  of  denial.  The  petitioner 
shall  be  notified  of  the  reasons  for  the 
denial,  and  of  his  or  her  right  to  appeal 
the  denial  of  the  petition  under  8  CFR 
part  103.  There  is  no  appeal  from  a 
decision  to  deny  an  extension  of  stay  to 
the  alien. 

(11)  •  •  * 

(i)  General.  (A)  The  petitioner  shall 
immediately  notify  the  Service  of  any 
changes  in  the  terms  and  conditions  of 
employment  of  a  beneficiary  which  may 
affect  eligibility  under  section 
101(a)(15)(H)  of  die  Act  and  paragraph 
(h)  of  this  section.  An  amended  petition 
on  Form  1-129  should  be  filed  when  the 
petitioner  continues  to  employ  the 
beneficiary,  if  the  petitioner  no  longer 
employs  the  beneficiary,  the  petitioner 
shall  send  a  letter  explaining  the 
change{8)  to  the  director  who  approved 
the  petition. 

(B)  The  director  may  revoke  a  petition 
at  any  time,  even  after  the  expiration  of 
the  petition 
«        •  •        * 

(13)  Admission — (i)  General.  (A)  A 
beneficiary  shall  be  admitted  to  the 
United  States  for  the  validity  period  of 


the  petition,  plus  a  period  of  up  to  10 
days  before  the  validity  period  begins 
and  10  days  after  the  validity  period 
ends.  The  beneficiary  may  not  work 
except  during  the  validity  period  of  the 
petition. 

(B)  When  an  alien  in  an  H 
classification  has  spent  the  maximum 
allowable  period  of  stay  in  the  United 
States,  a  new  petition  under  sections 
101(a)(15)  (H)  or  (L)  of  the  Act  may  not 
be  approved  unless  that  alien  has 
resided  and  been  physically  present 
outside  the  United  States,  except  for 
brief  trips  for  business  or  pleasure,  for 
the  time  limit  imposed  on  the  particular 
H  classification.  Brief  trips  to  the  United 
States  for  business  or  pleasure  during 
the  required  time  abroad  are  not 
intemiptive.  but  do  not  count  towards 
fulfillment  of  the  required  time  abroad. 
The  petitioner  shall  provide  information 
about  the  alien's  employment  place  of 
residence,  and  the  dates  and  purposes  of 
any  trips  to  the  United  States  during  the 
period  that  the  alien  was  required  to 
spend  time  abroad. 

(ii)  H-IA  limitation  on  admission.  An 
H-lA  alien  who  has  spent  five,  or  in 
certain  extraordinary  circumstances,  six 
years  in  the  United  States  under  section 
101(a)(15)(H)  of  the  Act  may  not  seek 
extension,  change  status,  or  be 
readmitted  to  the  United  States  under 
section  101(a)(15)(H)  of  the  Act  unless 
the  alien  has  resided  and  been 
physically  present  outside  the  United 
States,  except  for  brief  trips  for  pleasure 
or  business,  for  the  immediate  prior 
year. 

(iii)  H-lB  limitation  on  admission — 
(A)  Alien  in  a  specialty  occupation, 
alien  of  distinguished  merit  and  ability, 
or  an  accompanying  alien.  An  H-lB 
alien  in  a  specialty  occupation,  an  alien 
of  distinguished  merit  and  ability,  or  an 
accompanying  alien,  who  has  spent  six 
years  in  the  United  States  under  sef  tion 
101(a)(15)  (H)  and/or  (L)  of  the  Act  may 
not  seek  extension,  change  status,  or  be 
readmitted  to  the  United  States  under 
section  101(a)(15)  (H)  or  (L)  of  die  Act 
unless  the  alien  has  resided  and  been 
physically  present  outside  the  United 
States,  except  for  brief  trips  for  business 
or  pleasure,  for  the  immediate  prior 
year. 

(B)  .Alien  involxvd  in  a  DOD  research 
and  development  or  coproduction 
project.  An  H-lB  alien  involved  in  a 
DOD  researdi  and  development  or 
coproduction  project  who  has  spent  10 
year*  in  the  United  States  under  section 
101(a)(15)  (H)  and/ or  (L)  of  the  Act  may 
not  seek  extension,  change  status,  or  be 
readmitted  to  the  United  States  under 
section  101(aK15)  (H)  or  (L)  of  the  Act  to 
perform  services  involving  a  DOD 
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research  and  development  project  or 
coproduction  project.  A  new  petition  or 
change  of  status  under  section  101(a)(15) 
(H]  or  (L)  of  the  Act  may  not  be 
approved  for  such  an  alien  unless  the 
alien  has  resided  and  been  physically 
present  outside  the  United  States, 
except  for  brief  trips  for  business  or 
pleasure,  for  the  immediate  prior  year. 

(iv)  H-2B  and  H-3  limitation  on 
admission.  An  H-2B  alien  who  has 
spent  three  years  in  the  United  States 
under  section  101(a)(15)  (H)  and/or  (L) 
of  the  Act  or  an  H-3  alien  who  has  spent 
18  months  in  the  United  States  under 
section  101(a)(15)  (H)  and  or  (L)  of  the 
Act  may  not  seek  extension,  change 
status,  or  be  readmitted  to  the  United 
States  under  section  101(a)(15)  (H)  and/ 
or  (L)  of  the  Act  unless  the  alien  has 
resided  and  been  physically  present 
outside  the  United  States  for  the 
immediate  prior  six  months. 

(v)  Exceptions.  The  limitations  in 
paragraph  (h)(13)(ii)  through  (h)(13)(iv) 
of  this  section  shall  not  apply  to  H-lA, 
H-lB.  H-2B,  and  H-3  aliens  who  did  not 
reside  continually  in  the  United  States 
and  whose  employment  in  the  United 
States  was  seasonal  or  intermittent  or 
was  for  an  aggregate  of  six  months  or 
less  per  year.  In  addition,  the  limitations 
shall  not  apply  to  aliens  who  reside 
abroad  and  regularly  commute  to  the 
United  States  to  engage  in  part-time 
employment.  To  qualify  for  this 
exception,  the  petitioner  and  the  alien 
must  provide  clear  and  convincing  proof 
that  the  alien  qualifies  for  such  an 
exception.  Such  proof  shall  consist  of 
evidence  such  as  arrival  and  departure 
records,  copies  of  tax  returns,  and 
records  of  employment  abroad. 

(14)  Extension  of  visa  petition 
validity.  The  petitioner  shall  file  a 
request  for  a  petition  extension  on  Form 
1-129  to  extend  the  validity  of  the 
original  petition  under  section 
101(a)(15)(H)  of  the  Act.  Supporting 
evidence  is  not  required  unless 
requested  by  the  director.  A  request  for 
a  petition  extension  may  be  filed  only  if 
the  validity  of  the  original  petition  has 
not  expired. 

(15)  Extension  of  stay— {i)  General. 
The  petitioner  shall  apply  for  extension 
of  an  alien's  stay  in  the  United  States  by 
filing  a  petition  extension  on  Form  1-129 
accompanied  by  the  documents 
described  for  the  particular 
classification  in  paragraph  (h){15)(ii)  of 
this  section.  The  petitioner  must  also 
request  a  petition  extension.  The  dates 
of  extension  shall  be  the  same  for  the 
petition  and  the  beneficiary's  extension 
of  stay.  The  beneficiary  must  be 
physically  present  in  the  United  States 
at  the  time  of  the  filing  of  the  extension 
of  stay.  Even  though  the  requests  to 


extend  the  petition  and  the  alien's  stay 
are  combined  on  the  petition,  the 
director  shall  make  a  separate 
determination  on  each.  If  the  alien  is 
required  to  leave  the  United  States  for 
business  or  personal  reasons  while  the 
extension  requests  are  pending,  the 
petitioner  may  request  the  director  to 
cable  notification  of  approval  of  the 
petition  extension  to  the  consular  office 
abroad  where  the  alien  will  apply  for  a 
visa.  When  the  total  period  of  stay  in  an 
H  classification  has  been  reached,  no 
further  extensions  may  be  granted, 
(ii)  Extension  periods — (A)  H-lA 
extension  of  stay.  An  extension  of  stay 
may  be  authorized  for  a  period  of  up  to 
two  years  for  a  beneficiary  of  an  H-lA 
petition.  The  alien's  total  period  of  stay 
may  not  exceed  five  years,  except  in 
extraordinary  circumstances.  Beyond 
five  years,  an  extension  of  stay  not  to 
exceed  one  year  may  be  granted  under 
extraordinary  circumstances. 
Extraordinary  circumstances  shall  exist 
when  the  director  finds  that  termination 
of  the  alien's  services  will  impose 
extreme  hardship  on  the  petitioner's 
business  operation  or  that  the  alien's 
services  are  required  in  the  national 
welfare,  safety,  or  security  interests  of 
the  United  States.  Each  request  for  an 
extension  of  stay  for  the  beneficiary  of 
an  H-IA  petition  must  be  accompanied 
by  a  current  copy  of  the  Department  of 
Labor's  notice  of  acceptance  of  the 
petitioner's  attestation  on  Form  ETA 
9029. 

(B)  H-lB  extension  of  stay— (1)  Alien 
in  a  specialty  occupation,  an  alien  of 
distinguished  merit  and  ability  or  an 
accompanying  alien.  An  extension  of 
stay  may  be  authorized  for  a  period  of 
up  to  three  years  for  a  beneficiary  of  an 
H-lB  petition  in  a  specialty  occupation, 
an  alien  of  distinguished  merit  and 
ability  or  an  accompanying  alien.  The 
alien's  total  period  of  stay  may  not 
exceed  six  years.  The  request  for 
extension  must  be  accompanied  by  an 
approved  labor  condition  application  for 
the  specialty  occupation  valid  for  the 
period  of  time  requested. 

(2)  Alien  in  a  DOD  research  and 
development  or  coproduction  project. 
An  extension  of  stay  may  be  authorized 
for  a  period  up  to  five  years  for  the 
beneficiary  of  an  H-lB  petition 
involving  a  DOD  research  and 
development  project  or  coproduction 
project.  The  total  period  of  stay  may  not 
exceed  10  years. 

(C)  H-2A  or  H-2B  extension  of  stay. 
An  extension  of  stay  for  the  beneficiary 
of  an  H-2A  or  H-2B  petition  may  be 
authorized  for  the  validity  of  the  labor 
certification  or  for  a  period  of  up  to  one 
year,  except  as  provided  for  in 
paragraph  (h)(5){x)  of  this  section.  The 


alien's  total  period  of  stay  as  an  H-2A 
or  H-2B  worker  may  not  exceed  three 
years,  except  that  in  the  Virgin  Islands, 
the  alien's  total  period  of  stay  may  not 
exceed  45  days. 

(D)  H-3  extension  of  stay.  An 
extension  of  stay  may  be  authorized  for 
the  length  of  the  training  program  for  a 
total  period  of  stay  as  an  H-3  trainee 
not  to  exceed  two  years,  or  for  a  total 
period  of  stay  as  a  participant  in  a 
special  education  training  program  not 
to  exceed  18  months. 

(16)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  H  classification — 
(i)  H-lA  or  H-lB  classification.  The 
approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  an  H-lA  or  H-lB  petition  or 
a  request  to  extend  such  a  petition,  or 
the  alien's  admission,  change  of  status, 
or  extension  of  stay.  The  alien  may 
legitimately  come  to  the  United  States 
for  a  temporary  period  as  an  H-lA  or 
H-lB  nonimmigrant  and  depart 
voluntarily  at  the  end  of  his  or  her 
authorized  stay  and,  at  the  same  time, 
lawfully  seek  to  become  a  permanent 
resident  of  the  United  States. 

(ii)  H-2A.  H-2B.  and  H-3 
classification.  The  approval  of  a 
permanent  labor  certification,  or  the 
fihng  of  a  preference  petition  for  an 
alien  currently  employed  by  or  in  a 
training  position  with  the  same 
petitioner,  shall  be  a  reason,  by  itself,  to 
deny  the  alien's  extension  of  stay. 
•        >        •        •        • 

(18)  Use  of  approval  notice.  Form  I- 
797.  The  Service  shall  notify  the 
petitioner  on  Form  1-797  whenever  a 
visa  petition,  an  extension  of  a  visa 
petition,  or  an  alien's  extension  of  stay 
is  approved  under  the  H  classification. 
The  beneficiary  of  an  H  petition  who 
does  not  require  a  nonimmigrant  visa 
may  present  a  copy  of  the  approval 
notice  at  a  port  of  entry  to  facilitate 
entry  into  the  United  States.  A 
beneficiary  who  is  required  to  present  a 
visa  for  admission  and  whose  visa  will 
have  expired  before  the  date  of  his  or 
her  intended  return  may  use  a  copy  of 
Form  1-797  to  apply  for  a  new  or 
revalidated  visa  during  the  validity 
period  of  the  petition.  The  copy  of  Form 
1-797  shall  be  retained  by  the 
beneficiary  and  presented  during  the 
validity  of  the  petition  when  reentering 
the  United  States  to  resume  the  same 
employment  with  the  same  petitioner. 
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alien's  total  period  of  stay  as  an  H-2A 
or  H-2B  worker  may  not  exceed  three 
years,  except  that  in  the  Virgin  Islands, 
the  alien's  total  period  of  stay  may  not 
exceed  45  days. 

(D)  H-3  extension  of  stay.  An 
extension  of  stay  may  be  authorized  for 
the  length  of  the  training  program  for  a 
total  period  of  stay  as  an  H-3  trainee 
not  to  exceed  two  years,  or  for  a  total 
period  of  stay  as  a  participant  in  a 
special  education  training  program  not 
to  exceed  18  months. 

(16)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  H  classification — 
(i)  H-lA  or  H-lB  classification.  The 
approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  an  H-lA  or  H-lB  petition  or 
a  request  to  extend  such  a  petition,  or 
the  alien's  admission,  change  of  status, 
or  extension  of  stay.  The  alien  may 
legitimately  come  to  the  United  States 
for  a  temporary  period  as  an  H-lA  or 
H-lB  nonimmigrant  and  depart 
voluntarily  at  the  end  of  his  or  her 
authorized  stay  and,  at  the  same  time, 
lawfully  seek  to  become  a  permanent 
resident  of  the  United  States. 

(ii)  H-2A.  H-2B.  and  H-3 
classification.  The  approval  of  a 
permanent  labor  certification,  or  the 
filing  of  a  preference  petition  for  an 
alien  currently  employed  by  or  in  a 
training  position  with  the  same 
petitioner,  shall  be  a  reason,  by  itself,  to 
deny  the  alien's  extension  of  stay. 
***** 

(18)  Use  of  approval  notice.  Form  I- 
797.  "The  Service  shall  notify  the 
petitioner  on  Form  1-797  whenever  a 
visa  petition,  an  extension  of  a  visa 
petition,  or  an  alien's  extension  of  stay 
is  approved  under  the  H  classification. 
The  beneficiary  of  an  H  petition  who 
does  not  require  a  nonimmigrant  visa 
may  present  a  copy  of  the  approval 
notice  at  a  port  of  entry  to  facilitate 
entry  into  the  United  States.  A 
beneficiary  who  is  required  to  present  a 
visa  for  admission  and  whose  visa  will 
have  expired  before  the  date  of  his  or 
her  intended  return  may  use  a  copy  of 
Form  1-797  to  apply  for  a  new  or 
revalidated  visa  during  the  validity 
period  of  the  petition.  The  copy  of  Form 
1-797  shall  be  retained  by  the 
beneficiary  and  presented  during  the 
validity  of  the  petition  when  reentering 
the  United  States  to  resume  the  same 
employment  with  the  same  petitioner. 


§210    (Amended] 

3.  In  S  214.2.  paragraph  fhK2)(iii)  is 
amended  by  removing  the  reference  to 
•1-129H"  in  the  first  sentence. 

§214.2    f  Amended] 

4.  In  S  214.2,  paragraph  (h)(2)(iv)  is 
amended  by  removing  the  term  "H-lB 
and"  in  the  first  sentence. 

§214.2    (Amended] 

5.  In  S  214.2,  paragraph  (h)(2)(v)(E)  is 
amended  by  adding  the  phrase  "in  the 
same  state"  immediately  after  the  word 
"valid"  in  the  last  sentence  of  the 
paragraph. 

§214.2    (Amended] 

6.  In  S  214.2,  paragraph  (h)(5}(i)(A)  is 
amended  by  revising  the  reference  to 
"Form  I-129^^•  to  "Form  1-129". 

§214.2    (AmefWted] 

7.  In  §  214.2.  paragraph  (h)(6)(iii)(E)  is 
amended  by  removing  the  term  "on  I- 
129H."  after  the  word  "petition",  and 
removing  the  term  "for  I-129Hs"  after 
(he  word  "jurisdiction". 

§214.2    (Amended] 

B.  In  S  214.2,  paragraph  (h)(6)(vi) 
introductory  text  is  amended  by  revising 
the  phrase  "filed  on  Form  I-129H". 

§214.2    (Amended] 

9.  In  §  214.Z  paragraph  (h)(7)  is 
amended  by  revising  the  heading  of  this 
paragraph  to  read:  "Petition  for  alien 
trainee  or  participant  in  a  special 
education  exchange  visitor  program  (H- 
3/--. 

§214.2    (Amended) 

10.  In  §  214.2,  paragraph  (h)(7)(i)  is 
amended  by  revising  the  heading  of  this 
paragraph  to  read  "Alien  trainee.",  and 
revising  the  word  "instruction"  in  the 
first  sentence  to  "training". 

§214.2    (Amended] 

11.  In  {  214.Z  paragraph  (hK7)(ii)  is 
amended  by  revising  the  heading  of 
paragraph  to  read  "Evidence  required 
for  petition  involving  alien  trainee — ". 

§214.2    (Amended] 

12.  In  5  214.2.  paragraph  (h)(7)(iii)  is 
amended  by  revising  the  heading  of  this 
paragraph  to  read  "Restrictions  on 
training  program  for  alien  trainee. ", 

§214.2    (Amended] 

13.  In  §  214.2.  paragraph  (h)(9)(i)  is 
amended  by  removing  the  term  "Form  I- 
171C,  Notice  of  Ap;Mt»val  or"  in  the 
second  sentence  of  introductory  text. 

§214.2    (Amended] 

14.  In  5  214^  paragraph  (h)(9)(u)  (A), 
(B).  and  (C)  are  amended  by  revising  the 
reference  to  "(h)(9)(ii)"  to  "(h)(«)(iii)". 


15.  Section  §  214.2.  amended  by: 

a.  Revising  paragraphs  (l)(l)(i), 
(l)(l)(ii)  (A).  (B).  (C).  (D).  (F).  (G),  (H). 
(K).  and  (L): 

b.  Revising  paragraph  (l)(2)(i)  and 
(l)(3){iiil: 

c.  Redesignating  paragraphs  (l)(3)(vi) 
and  (l)(3)(vii)  as  paragraphs  (i)(3)(vii) 
and  (t)(3Kviii): 

d.  Revising  paragraph  (l)(3)(v): 

e.  Adding  a  new  paragraph  (i)(3)(vi): 

f.  Revising  paragraphs  (l)(5)(ii)(C)  and 
|1)(6); 

g.  Revising  paragraph  (l)(7)(i) 
introductory  text: 

h.  Revising  paragraph  (l)(7)(i)(C), 
(l)(7)(ii).  (I)(8)(ii)  and  {l)(8)(iii),  (l)(9)(i). 
(I)(10)(i).  (I)(12).  (l)(14)(i).  (I)(15):  and 
(I)(16)  to  read  as  follows: 

§  214.2    Special  requkements  for 
admission,  extension,  and  maintenance  of 
status. 

.        •        •        «        * 

(1)  *  •  • 

(1)  *  •  • 

(i)  General.  Under  section 
101(aKl5)(L)  of  the  Act.  an  aUen  who 
within  the  preceding  three  years  has 
been  employed  abroad  for  one 
continuous  year  by  a  qualifying 
organization  may  be  admitted 
temporarily  to  the  United  States  to  be 
employed  by  a  parent,  branch,  affiliate, 
or  subsidiary  of  that  employer  in  a 
managerial  or  executive  capacity,  or  in  a 
position  requiring  specialized 
knowledge.  An  alien  transferred  to  the 
United  States  under  this  nonimmigrant 
classification  is  referred  to  as  an 
intracompany  transferee  and  the 
organization  which  seeks  the 
classification  of  an  alien  as  an 
intracompany  transferee  is  referred  to 
as  the  petitioner.  The  Service  has 
responsibility  for  determining  whether 
the  alien  is  eligible  for  admission  and 
whether  the  petitioner  is  a  qualifying 
organizatioa  These  regulations  set  forth 
the  standards  applicable  to  these 
classifications.  They  also  set  forth 
procedures  for  admission  of 
intracompany  transferees  and  appeal  of 
adverse  decisions.  Certain  petitioners 
seeking  the  classification  of  aliens  as 
intracompany  transferees  may  file 
blanket  petitions  with  the  Service. 
Under  the  blanket  petition  process,  the 
Service  is  responsible  for  determining 
whether  the  petitioner  and  its  parent, 
branches,  affiliates,  or  subsidiaries 
specified  are  qualifying  organizations. 
The  Department  of  State  or,  in  certain 
cases,  the  Service  is  responsible  for 
determining  the  classification  of  the 
alien. 

(ii)  *  •  • 

(A)  Intracompany  transferee  means 
an  alien  who.  within  three  years 


preceding  the  time  of  bis  or  her 
application  for  admission  into  the 
United  Slates,  has  been  employed 
abroad  continuously  for  one  year  by  a 
firm  or  corporation  or  other  legal  entity 
or  parent,  branch,  affiliate,  or  subsidiary 
thereof,  and  who  seeks  to  enter  the 
United  States  temporarily  in  order  to 
render  his  or  her  services  to  a  branch  of 
the  same  employer  or  a  parent,  affiliate, 
or  subsidiary  thereof  in  a  capacity  that 
is  managerial,  executive,  or  involves 
specialized  knowledge.  Periods  spent  in 
the  United  States  in  lawful  status  for  a 
branch  of  the  same  employer  or  a 
parent,  affiliate,  or  subsidiary  thereof 
and  brief  trips  to  the  United  States  for 
business  or  pleasure  shall  not  be 
interruptive  of  the  one  year  of 
continuous  employment  abroad  but  such 
periods  shall  not  be  counted  toward 
fulfillment  of  that  requirement. 

(B)  Managerial  capacity  means  an 
assignment  within  an  or^ganization  in 
which  the  employee  primarily: 

[1]  Manages  the  organization,  or  a 
department,  subdivision,  function,  or 
component  of  the  orgamzation: 

[2]  Supervises  and  controls  the  work 
of  other  supervisory,  professional,  or 
managerial  employees,  or  manages  an 
essential  function  within  the 
organization,  or  a  department  or 
subdivision  of  the  organization; 

(J)  Has  the  authority  to  hire  and  fire 
or  reconunend  those  as  well  as  other 
personnel  actions  (such  as  promotion 
and  leave  authorization)  if  another 
employee  or  other  employees  are 
direcdy  supervised:  if  no  other  employee 
is  directly  supervised,  functions  at  a 
senior  level  within  the  organizational 
hierarchy  or  with  respect  to  the  function 
managed;  and 

[4]  Exercises  discretion  over  the  day- 
to-day  operations  of  the  activity  or 
function  for  which  the  employee  has 
authority.  A  first-line  superv  isor  is  not 
considered  to  be  acting  in  a  managerial 
capacity  merely  by  virtue  of  the 
supervisor's  supervisory  duties  unless 
the  employees  superv  ised  are 
professional 

(C)  Executive  capacity  means  an 
assignment  within  an  organization  in 
which  the  employee  primarily: 

(7)  Directs  the  management  of  the 
organization  or  a  major  component  or 
function  of  the  organization; 

[2]  Establishes  the  goals  and  policies 
of  the  organization,  component,  or 
function; 

[3]  Exercises  wide  latitude  in 
discretionary  decision-making;  and 

[4)  Receives  only  general  supervision 
or  direction  from  higher  level 
executives,  the  board  of  directors,  or 
stockholders  of  the  organization. 
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(D)  Specialized  knowledge  means 
special  knowledge  possessed  by  an 
individual  of  the  petitioning 
organization's  product,  service, 
research,  equipment,  techniques, 
management,  or  other  interests  and  its 
application  in  international  markets,  or 
an  advanced  level  of  knowledge  or 
expertise  in  the  organization's  processes 
and  procedures. 
«        •        •        *        * 

(F)  New  office  means  an  organization 
which  has  been  doing  business  in  the 
United  States  through  a  parent,  branch, 
afniiate,  or  subsidiary  for  less  than  one 
year. 

(G)  Qualifying  organization  means  a 
United  States  or  foreign  firm, 
corporation,  or  other  legal  entity  which: 

(7)  Meets  exactly  one  of  the  qualifying 
relationships  specified  in  the  definitions 
of  a  parent,  branch,  affihate  or 
subsidiary  specified  in  paragraph 
(l)(l)(ii)  of  this  section; 

[2)  Is  or  will  be  doing  business 
(engaging  in  international  trade  is  not 
required)  as  an  employer  in  the  United 
States  and  in  at  least  one  other  country 
directly  or  through  a  parent,  branch, 
affiliate,  or  subsidiary  for  the  duration 
of  the  alien's  stay  in  the  United  States 
as  an  intracompany  transferee;  and 

(3)  Otherwise  meets  the  requirements 
of  section  101(a)(15)(L)  of  the  Act. 

(H)  Doing  business  means  the  regular, 
systematic,  and  continuous  provision  of 
goods  and/or  services  by  a  qualifying 
organization  and  does  not  include  the 
mere  presence  of  an  agent  or  office  of 
the  qualifying  organization  in  the  United 
States  and  abroad. 
•        *        *        *        • 

(K)  Subsidiary  means  a  firm, 
corporation,  or  other  legal  entity  of 
which  a  parent  owns,  directly  or 
indirectly,  more  than  half  of  the  entity 
and  controls  the  entity;  or  owns,  directly 
or  indirectly,  half  of  the  entity  and 
controls  the  entity;  or  owns,  directly  or 
indirectly,  50  percent  of  a  50-50  joint 
venture  and  has  equal  control  and  veto 
power  over  the  entity;  or  owns,  directly 
or  indirectly,  less  than  half  of  the  entity, 
but  in  fact  controls  the  entity. 

(L)  Affiliate  means  [1]  One  of  two 
subsidiaries  both  of  which  are  owned 
and  controlled  by  the  same  parent  or 
individual,  or 

(2)  One  of  two  legal  entities  owned 
and  controlled  by  the  same  group  of 
individuals,  each  individual  owning  and 
( ontrolling  approximately  the  same 
share  or  proportion  of  each  entity,  or 

(3)  In  the  case  of  a  partnership  that  is 
organized  in  the  United  States  to 
provide  accounting  services  along  with 
managerial  and/or  consulting  services 
and  that  markets  its  accounting  services 


under  an  internationally  recognized 
name  under  an  agreement  with  a 
worldwide  coordinating  organization 
that  is  owned  and  controlled  by  the 
member  accounting  firms,  a  partnership 
(or  similar  organization)  that  is 
organized  outside  the  United  States  to 
provide  accounting  services  shall  be 
considered  to  be  an  affiliate  of  the 
United  States  partnership  if  it  markets 
its  accounting  services  under  the  same 
internationally  recognized  name  under 
the  agreement  with  the  worldwide 
coordinating  organization  of  which  the 
United  States  partnership  is  also  a 

member. 

•        *        *        •        • 

(2)  •   •   * 

(i)  Except  as  provided  in  paragraph 
(l)(2)(ii)  and  (l)(17)  of  this  section,  a 
petitioner  seeking  to  classify  an  aUen  as 
an  intracompany  transferee  shall  file  a 
petition  on  Form  1-129,  Petition  for 
Nonimmigrant  Worker,  only  at  the 
Service  Center  which  has  jurisdiction 
over  the  area  where  the  alien  will  be 
employed,  even  in  emergent  situations. 
The  petitioner  shall  advise  the  Service 
whether  it  has  filed  a  petition  for  the 
same  beneficiary  with  another  office, 
and  certify  that  it  will  not  file  a  petition 
for  the  same  beneficiary  with  another 
office,  unless  the  circumstances  and 
conditions  in  the  initial  petition  have 
changed.  Failure  to  make  a  full 
disclosure  of  previous  petitions  filed 
may  result  in  a  denial  of  the  petition. 


(3)  *  *  * 

(iii)  Evidence  that  the  alien  has  at 
least  one  continuous  year  of  full-time 
employment  abroad  with  a  qualifying 
organization  within  the  three  years 
preceding  the  filing  of  the  petition. 
***** 

(v)  If  the  petition  indicates  that  the 
beneficiary  is  coming  to  the  United 
States  as  a  manager  or  executive  to 
open  or  to  be  employed  in  a  new  office 
in  the  United  States,  the  petitioner  shall 
submit  evidence  that: 

(A)  Sufficient  physical  premises  to 
house  the  new  office  have  been  secured; 

(B)  The  beneficiary  has  been 
employed  for  one  continuous  year  in  the 
three  year  period  preceding  the  filing  of 
the  petition  in  an  executive  or 
managerial  capacity  and  that  the 
proposed  employment  involved 
executive  or  managerial  authority  over 
the  new  operation;  and 

(C)  The  intended  United  States 
operation,  within  one  year  of  the 
approval  of  the  petition,  will  support  an 
executive  or  managerial  position  as 
defined  in  paragraphs  (I)(l)(ii)  (B)  or  (C) 
of  this  section,  supported  by  information 
regarding: 


[1)  The  proposed  nature  of  the  office 
describing  the  scope  of  the  entity,  its 
organizational  structure,  and  its 
financial  goals; 

[2]  The  size  of  the  United  States 
investment  and  the  financial  ability  of 
the  foreign  entity  to  remunerate  the 
beneficiary  and  to  commence  doing 
business  in  the  United  States;  and 

[3)  The  organizational  structure  of  the 
foreign  entity. 

(vi)  If  the  petition  indicates  that  the 
beneficiary  is  coming  to  the  United 
States  in  a  specialized  knowledge 
capacity  to  open  or  to  be  employed  in  a 
new  office,  the  petitioner  shall  submit 
evidence  that: 

(A)  Sufficient  physical  premises  to 
house  the  new  office  have  been  secured: 

(B)  The  business  entity  in  the  United 
States  is  or  will  be  a  qualifying 
organization  as  defined  in  paragraph 
(l)(l)(ii)(G)  of  this  section;  and 

(C)  The  petitioner  has  the  financial 
ability  to  remunerate  the  beneficiary 
and  to  commence  doing  business  in  the 
United  States. 

*  ♦  •  •  * 

(5)  *  *  * 
(ii)  *  •  * 

(C)  When  the  alien  is  a  visa-exempt 
nonimmigrant  seeking  L  classification 
under  a  blanket  petition,  or  when  the 
alien  is  in  the  United  States  and  is 
seeking  a  change  of  status  from  another 
nonimmigrant  classification  to  L 
classification  under  a  blanket  petition, 
the  petitioner  shall  submit  Form  I-129S. 
Certificate  of  Eligibility,  and  a  copy  of 
the  approval  notice.  Form  1-797.  to  the 
Service  Center  with  which  the  blanket 
petition  was  filed. 
***** 

(6)  Copies  of  supporting  documents. 
The  petitioner  may  submit  a  legible 
photocopy  of  a  document  in  support  of 
the  visa  petition,  in  lieu  of  the  original 
document.  However,  the  original 
document  shall  be  submitted  if 
requested  by  the  Service. 

(7)  *   *   * 

(i)  General.  The  director  shall  notify 
the  petitioner  of  the  approval  of  an 
individual  or  a  blanket  petition  within 
30  days  after  the  date  a  completed 
petition  has  been  filed.  If  additional 
information  is  required  from  the 
petitioner,  the  30  day  processing  period 
shall  begin  again  upon  receipt  of  the 
information.  Only  the  Director  of  a 
Service  Center  may  approve  individual 
and  blanket  L  petitions.  The  original 
Form  1-797  received  from  the  Service 
with  respect  to  an  approved  individual 
or  blanket  petition  may  be  duplicated  by 
the  petitioner  for  the  beneficiary's  use 
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(1)  The  proposed  nature  of  the  office 
describing  the  scope  of  the  entity,  its 
organizational  structure,  and  its 
financial  goals; 

[2]  The  size  of  the  United  States 
investment  and  the  financial  ability  of 
the  foreign  entity  to  remunerate  the 
beneficiary  and  to  commence  doing 
business  in  the  United  Stales;  and 

[3)  The  organizational  structure  of  the 
foreign  entity. 

(vi)  If  the  petition  indicates  that  the 
beneficiary  is  coming  to  the  United 
States  in  a  specialized  knowledge 
capacity  to  open  or  to  be  employed  in  a 
new  office,  the  petitioner  shall  submit 
evidence  that: 

(A)  Sufficient  physical  premises  to 
house  the  new  office  have  been  secured; 

(B)  The  business  entity  in  the  United 
States  is  or  will  be  a  qualifying 
organization  as  defined  in  paragraph 
(l)(l)(ii)(G)  of  this  section;  and 

(C)  The  petitioner  has  the  financial 
ability  to  remunerate  the  beneficiary 
and  to  commence  doing  business  in  the 
United  States. 

***** 

(5)  *  *  • 
(ii)  *  •  • 

(C)  When  the  alien  is  a  visa-exempt 
nonimmigrant  seeking  L  classification 
under  a  blanket  petition,  or  when  the 
alien  is  in  the  United  States  and  is 
seeking  a  change  of  status  from  another 
nonimmigrant  classification  to  L 
classification  under  a  blanket  petition, 
the  petitioner  shall  submit  Form  I-129S. 
Certificate  of  Eligibility,  and  a  copy  of 
the  approval  notice.  Form  1-797.  to  the 
Service  Center  with  which  the  blanket 
petition  was  filed. 
•        •        •        •        • 

(6)  Copies  of  supporting  documents. 
The  petitioner  may  submit  a  legible 
photocopy  of  a  document  in  support  of 
the  visa  petition,  in  lieu  of  the  original 
document.  However,  the  original 
document  shall  be  submitted  if 
requested  by  the  Service. 

(7)  *   *   • 

(i)  General.  The  director  shall  notify 
the  petitioner  of  the  approval  of  an 
individual  or  a  blanket  petition  within 
30  days  after  the  date  a  completed 
petition  has  been  filed.  If  additional 
information  is  required  from  the 
petitioner,  the  30  day  processing  period 
shall  begin  again  upon  receipt  of  the 
information.  Only  the  Director  of  a 
Service  Center  may  approve  individual 
and  blanket  L  petitions.  The  original 
Form  1-797  received  from  the  Service 
with  respect  to  an  approved  individual 
or  blanket  petition  may  be  duplicated  h  / 
the  petitioner  for  the  beneficiary's  use 


as  described  in  paragraph  (1)(13)  of  this 
section. 

•  *        •        *        « 

(C)  Amendments.  The  petitioner  shall 
file  an  amended  petition,  with  fee,  at  the 
Service  Center  where  the  original 
petition  was  filed  to  reflect  changes  in 
approved  relationships,  additional 
qualifying  organizations  under  a  blanket 
petition,  change  in  capacity  of 
employment  (i.e..  from  a  specialized 
knowledge  position  to  a  managerial 
position),  or  any  information  which 
would  affect  the  beneficiary's  eligibility 
under  section  101(a){15)(L)  of  the  Act. 

(ii)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
the  beneficiary  are  entitled  to  L 
nonimmigrant  classification,  subject  to 
the  same  period  of  admission  and  hmits 
as  the  beneficiary,  if  the  spouse  and 
unmarried  minor  children  are 
accompanying  or  following  to  join  the 
beneficiary  in  the  United  States.  Neither 
the  spouse  nor  any  child  may  accept 
employment  unless  he  or  she  has  been 
granted  employment  authorization. 

(8)  *  *  * 

(ii)  Individual  petition.  If  an  individual 
is  denied,  the  petitioner  shall  be  notified 
within  30  days  after  the  date  a 
completed  petition  has  been  filed  of  the 
denial,  the  reasons  for  the  denial,  and 
the  right  to  appeal  the  denial. 

(iii)  Blanket  petition.  If  a  blanket 
petition  is  denied  in  whole  or  in  part,  the 
petitioner  shall  be  notified  within  30 
days  after  the  date  a  completed  petition 
has  been  filed  of  the  denial,  the  reasons 
for  the  denial,  and  the  right  to  appeal 
the  denial.  If  the  petition  is  denied  in 
part,  the  Service  Center  issuing  the 
denial  shall  forward  to  the  petitioner, 
along  with  the  denial,  a  Form  1-797 
listing  those  organizations  which  were 
found  to  quality.  If  the  decision  to  deny 
is  reversed  on  appeal,  a  new  Form  1-797 
shall  be  sent  to  the  petitioner  to  reflect 
the  changes  made  as  a  result  of  the 
appeal. 

(9)  •  •  • 

(i)  General.  The  director  may  revoke  a 
petition  at  any  time,  even  after  the 
expiration  of  the  petition. 

•  •        *        •        • 

(10)*  *  * 
V    (i)  A  petition  denied  in  whole  or  in 
part  may  be  appealed  under  8  CFR  part 
103.  Since  the  determination  on  the 
Certificate  of  Eligibility,  Form  I-129S.  is 
part  of  the  petition  process,  a  denial  or 
revocation  of  approval  of  an  I-129S  is 
appealable  in  the  same  manner  as  the 
petition. 

•  •        *        *        • 

(12)  L-1  limitation  on  period  of  stay — 
(i)  Limits.  An  aUen  who  has  spent  five 
years  in  the  United  States  in  a 


specialized  knowledge  capacity  or 
seven  years  in  the  United  States  in  a 
managerial  or  executive  capacity  under 
section  101(a)(15)  (L)  and/or  (H)  of  the 
Act  may  not  be  readmitted  to  the  United 
States  under  section  101(a)(15)  (L)  or  (H) 
of  the  Act  unless  the  alien  has  resided 
and  been  physically  present  outside  the 
United  States,  except  for  brief  visits  for 
business  or  pleasure,  for  the  immediate 
prior  year.  Such  visits  do  not  interrupt 
the  one  year  abroad,  but  do  not  count 
towards  fulfillment  of  that  requirement. 
In  view  of  this  restriction,  a  new 
individual  petition  may  not  t>e  approved 
for  an  alien  who  has  spent  the  maximum 
time  period  in  the  United  States  under 
section  101(a)(15)  (L)  and/or  (H)  of  the 
Act,  unless  the  alien  has  resided  and 
been  physically  present  outside  the 
United  States,  except  for  brief  visits  for 
business  or  pleasure,  for  the  immediate 
prior  year.  "The  petitioner  shall  provide 
information  about  the  alien's 
employment,  place  of  residence,  and  the 
dates  and  purpose  of  any  trips  to  the 
United  States  for  the  previous  year.  A 
consular  or  Service  officer  may  not  grant 
L  classification  under  a  blanket  petition 
to  an  alien  who  has  spent  five  years  in 
the  United  States  as  a  professional  with 
specialized  knowledge  or  seven  years  in 
the  United  States  as  a  manager  or 
executive,  unless  the  alien  has  met  the 
requirements  contained  in  this 
paragraph. 

(ii)  Exceptions.  The  limitations  of 
paragraph  (l)(12)(i)  of  this  section  shall 
not  apply  to  aliens  who  do  not  reside 
continually  in  the  United  States  and 
whose  employment  in  the  United  States 
is  seasonal,  intermittent,  or  consists  of 
an  aggregate  of  six  months  or  less  per 
year.  In  addition,  the  limitations  will  not 
apply  to  aliens  who  reside  abroad  and 
regularly  commute  to  the  United  States 
to  engage  in  part-time  employment.  The 
petitioner  and  the  alien  must  provide 
clear  and  convincing  proof  that  the  alien 
qualifies  for  an  exception.  Clear  and 
convincing  proof  shall  consist  of 
evidence  such  as  arrival  and  departure 
records,  copies  of  tax  returns,  and 
records  of  employment  abroad. 

***** 

(14)  Extension  of  visa  petition 
validity — (i)  Individual  petition.  The 
petitioner  shall  file  a  petition  extension 
on  Form  1-129  to  extend  an  individual 
petition  under  section  101(a){15)(L)  of 
the  Act.  Except  in  those  petitions 
involving  new  oHices,  supporting 
documentation  is  not  required,  unless 
requested  by  the  director.  A  petition 
extension  may  be  filed  only  if  the 
validity  of  the  original  petition  has  not 
expired. 


(15)  Extension  of  stay,  (i)  In  individual 
petitions,  the  petitioner  must  apply  for 
the  petition  extension  and  the  alien's 
extension  of  stay  concurrently  on  Form 
1-129.  When  the  alien  is  a  beneficiary 
under  a  blanket  petition,  a  new 
certificate  of  eligibility,  accompanied  by 
a  copy  of  the  previous  approved 
certificate  of  eligibility,  shall  be  filed  by 
the  petitioner  to  request  an  extension  of 
the  alien's  stay.  The  petitioner  must  also 
request  a  petition  extension.  The  dates 
of  extension  shall  be  the  same  for  the 
petition  and  the  beneficiary's  extension 
of  stay.  The  beneficiary  must  be 
physically  present  in  the  United  States 
at  the  time  the  extension  of  stay  is  filed. 
Even  though  the  requests  to  extend  the 
visa  petition  and  the  alien's  stay  are 
combined  on  the  petition,  the  director 
shall  make  a  separate  determination  on 
each.  If  the  alien  is  required  to  leave  the 
United  States  for  business  or  personal 
reasons  while  the  extension  requests  are 
pending,  the  petitioner  may  request  the 
director  to  cable  notification  of  approval 
of  the  petition  extension  to  the  consular 
office  abroad  where  the  alien  will  apply 
for  a  visa. 

(ii)  An  extension  of  stay  may  be 
authorized  in  increments  of  up  to  two 
years  for  beneficiaries  of  individual  and 
blanket  petitions.  The  total  period  of 
stay  may  not  exceed  five  years  for 
aliens  employed  in  a  specialized 
knowledge  capacity.  "The  total  period  of 
stay  for  an  alien  employed  in  a 
managerial  or  executive  capacity  may 
not  exceed  seven  years.  No  further 
extensions  may  be  granted.  When  an 
alien  was  initially  admitted  to  the 
United  States  in  a  specialized 
knowledge  capacity  and  is  later 
promoted  to  a  managerial  or  executive 
position,  he  or  she  must  have  been 
employed  in  the  managerial  or  executive 
position  for  at  least  six  months  to  be 
eligible  for  the  total  period  of  stay  of 
seven  years.  The  change  to  managerial 
or  executive  capacity  must  have  been 
approved  by  the  Service  in  an  amended, 
new,  or  extended  petition  at  the  time 
that  the  change  occurred. 

(16)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  L-1 
classification.  The  approval  of  a 
permanent  labor  certification  or  the 
filing  of  a  preference  petition  for  an 
alien  shall  not  be  a  basis  for  denying  an 
L  petition,  a  request  to  extend  an  L 
petition,  or  the  alien's  application  for 
admission,  change  of  status,  or 
extension  of  stay.  The  alien  may 
legitimately  come  to  the  United  States 
as  a  nonimmigrant  under  the  L 
classification  and  depart  voluntarily  at 
the  end  of  iiis  or  her  authorized  stay. 
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and  at  the  same  time,  lawfully  seek  to 
become  a  permanent  resident  of  the 
United  States. 


§214.2    (Amnidedl 

16t  Section  214.2  is  amended  by 
revising  the  referenre  to  "Form  i-t2SL" 
to  "Form  M29"  whenever  it  appears  in 
the  following  paragraphs: 
l»K2){i) 
(I«2«ii) 

())(3)  introdoctory  text 
(l)|4)(iv)  introductory  text 
(l](14)(ii)  introductory  text 
(l)|14Miii)lA) 

§214JI    [Amended] 

17.  Section  214.2  is  amended  by 
revising  the  reference  to  "Form  1-171C* 
to  "Form  1-797"  whenever  it  appears  in 
the  foUowing  (wragraphs: 

(IHSKUMA) 
(IHSKiiMB) 
(l)t7Ki)(AHi) 

(i)|7){i)(B)(;) 

(IHSMii'KB) 

(I)(13)  heading 

(l)(13)(i) 

(l){13Uii) 

{1)(17K») 

§214.2    FAifMndedl 

18.  In  §214.2.  pardgraph  (lKl7Kii)  is 
amended  by  removing  the  term  "(or 
Form  1-797)"*  in  the  second  sentence. 

§214^    (Anwnded) 

19.  In  9  214.2.  paragraph  (I)(1)('>KM)  w 
amended  by  revising  the  reference  to 
"district  director  or  Regional  Service 
Center  director"  to  "Service  Center 
director". 

§214.2    [Amended] 

20.  In  §  214.2,  paragraph  {l)(2)(ii)  is 
amended  by  revising  the  reference  to 
"Re^onal  Service  Center"  to  "Service 
Center"  whenever  it  appears  in  the 
paragraph. 

§214JZ    (Amended) 

21.  In  5  214.2.  paragraph  (lK3Mi'i)  » 
amended  by  revising  the  word 
"immediately"  to  the  phrase  "within  the 
three  years". 

§214.2    [Amended] 

22.  In  §  214.2,  paragraph  (l)(3Kv)  is 
amended  in  the  introductory  text  by 
inserting  the  phrase  "to  the  United 
States  as  a  manager  or  executive** 
immediately  after  the  word  "coming'*. 


§214.2    [Awended] 

23.  In  5  214i  paragraph  (l)(14)(ii)(D) 
is  amended  by  adding  the  phrase  "when 
the  beneficiary  will  be  employed  in  a 
managerial  or  executive  capacity" 


immediately  after  the  phrase  "wages 
paid  to  ennrfoyees"  and  before  the  ";". 

§214^    [Aaendedl 

24.  In  I  214.2,  paragraph  (lKl7)(iy)  is 
amended  by  removing  the  phrase  "on 
Form  1-292"  in  the  third  sentence,  by 
revising  the  reference  to  "Regional 
Service  Center  (RSG)"  in  the  fourth 
sentence  to  "Service  Center",  and  by 
revising  the  reference  to  "RSC"  in  the 
last  sentence  to  "Service  Center". 

§214,2    [Amended) 

25.  In  i214i  paragraphs  |l)(17)|V)(A) 
and  (B)  aie  amended  by  inserting  the 
phrase  "sobiect  to  the  same  limits" 
immediatriy  after  the  phrase  "length  of 
stay". 

26.  Section  214.2  is  amended  by 
redesignating  paragraph  (o)  as 
paragraph  |s),  adding  new  [>anigraphs 

(0)  and  Ip)  and  adding  and  reserving 
paragraph  (r)  to  read  as  follows: 

§  214.2    Special  requirements  for 

admission,  extenaion,  and  maintenance  of 

status. 

•        >        •        •        • 

(oj  Aliens  of  extraordinary  ability. — 

(1)  Classification — (i)  General.  Under 
section  iai(a)(15j(0)  of  the  Act.  a 
qualiHed  ahen  may  be  authorized  to 
come  to  the  United  States  to  perform 
services  relating  to  a  specific  event. 
Under  this  nonimmigrant  category,  the 
alien  may  be  classified  under  section 
101(aKl5j(OKi)  of  the  Act  as  an  alien 
who  has  extraordinary  ability  in  the 
sciences,  education,  or  business  or 
under  section  101[aU15)(O)(iii)  of  the 
Act  as  the  spouse  or  child  of  an  alien 
described  in  section  101(a)(15HO)(i]  of 
the  Act  who  is  accompanying  or 
following  to  join  the  alien.  These 
classifications  are  called  the  O-l  and 
0-3  category,  respectively.  The 
petitioner  must  file  a  petition  with  the 
Service  for  a  determination  of  the  alien's 
eligibility  for  O-l  classification  before 
the  alien  may  apply  for  a  visa  or  seek 
admission  to  the  United  States.  This 
paragraph  sets  forth  the  standards  and 
procedures  applicable  to  these 
classifications. 

(ii)  Description  of  classification.  An 
O-l  classification  applies  to  an 
individual  alien  who  has  extraordinary 
ability  in  the  sdences.  education,  or 
business  which  has  been  demonstrated 
by  sustained  national  or  international 
acclaim;  who  is  coming  temporarily  to 
the  United  States  or  continue  work  in 
the  area  of  extraordinary  abilitjr;  and 
whose  admission  will  substantially 
benefit  the  United  States. 

(2)  Filing  of  petitions,  (i)  General.  A 
petitioner  seeking  to  classify  an  ahen  as 
an  O-l  shall  file  a  petition  on  Form  I- 


129.  Petition  for  Nom'mmigrant  Worker, 
only  with  the  Service  Center  which  has 
jurisdiction  in  the  area  where  the  alien 
will  work.  The  petition  may  not  be  filed 
more  than  six  months  before  the  actual 
need  for  the  alien's  services.  An  O-l 
petition  shall  be  adjudicated  at  the 
approijriate  Service  Center,  even  in 
emergent  situations.  The  petition  shall 
be  accompanied  by  the  evidence 
specified  in  this  section  for  the 
classification.  A  legible  photocopy  of  a 
document  in  support  of  the  petition  may 
be  submitted  in  heu  of  the  original. 
However,  the  original  document  shall  be 
submitted  if  requested  by  the  director. 

(ii)  Other  filing  situations. — (A) 
Services  in  more  than  one  location.  A 
petition  which  requires  the  alien  to  work 
in  more  than  one  location  must  include 
an  itinerary  with  the  dates  and  locations 
of  work  and  must  be  filed  with  the 
Service  Center  which  has  jurisdiction  in 
the  area  where  the  petitioner  is  located. 
The  address  which  the  petitioner 
specifies  as  its  location  on  the  petition 
shall  be  where  the  petitioner  is  located 
for  purposes  of  this  paragraph.  H  the 
petitioner  is  a  foreign  employer  with  no 
United  States  location,  the  petition  shall 
be  filed  with  the  Service  Center  having 
jurisdiction  over  the  area  where  the 
work  will  begin. 

(B)  Services  for  more  than  one 
employer.  If  the  beneficiary  will  work 
concurrently  for  more  than  arte 
employer  within  the  same  time  period, 
each  employer  must  file  a  separate 
petition  with  the  Service  Center  that  has 
jurisdiction  over  the  area  where  the 
alien  will  perform  services,  unless  an 
estabHsh«i  agent  files  the  petition. 

(C)  Change  of  employer.  If  an  O-l 
alien  in  the  United  States  seeks  to 
change  employers,  the  new  employer 
must  file  a  petition  with  the  Service 
Center  having  jurisdiction  over  the  new 
place  of  employment. 

(D)  Amended  petition.  The  petitioner 
shall  file  an  amended  petition,  with  fee. 
with  the  Service  Center  where  the 
original  petition  was  filed  to  reflect  any 
material  changes  in  the  terms  and 
conditions  of  employment  or  the 
beneficiary's  eligibility  as  specified  in 
the  original  approved  petition. 

(E)  Agents  as  petitioners.  An 
established  United  States  agent  may  file 
a  petition  in  cases  involving  an  alien 
who  is  traditionally  self-employed  or 
uses  agents  to  arrange  short-term 
employment  in  his  orher  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizes  the 
agent  to  act  in  its  behalf.  A  petition  filed 
by  an  agent  is  subject  to  the  following 
conditions: 


'y. 
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129,  Petition  for  Nonimmigrant  Worker, 
only  with  the  Service  Center  which  has 
jurisdiction  in  the  area  where  the  alien 
will  work.  The  petition  may  not  be  filed 
more  than  six  months  before  the  actual 
need  for  the  aKen's  services.  An  O-l 
petition  shall  be  adjudicated  at  the 
appropriate  Service  Center,  even  in 
emergent  situations.  The  petition  shall 
be  accompanied  by  the  evidence 
specified  in  this  section  for  the 
classification.  A  legible  photocopy  of  a 
document  in  support  of  the  petition  may 
be  submitted  in  lieu  of  the  original. 
However,  the  original  document  shall  be 
submitted  if  requested  by  the  director. 

(ii)  Other  filing  situations. — (A) 
Services  in  more  than  one  location.  A 
petition  which  requires  the  alien  to  work 
in  moK  than  one  location  must  include 
an  itinerary  with  the  dates  and  locations 
of  work  and  must  be  filed  with  the 
Service  Center  which  has  jurisdiction  in 
the  area  where  the  petitioner  is  located. 
The  address  which  the  petitioner 
specifies  as  its  location  on  the  petition 
shall  be  where  the  petitioner  is  located 
for  purposes  of  this  paragraph.  H  the 
petitioner  is  a  foreign  employer  with  no 
United  States  location,  the  petition  shall 
be  filed  with  the  Service  Center  having 
jurisdiction  over  the  area  where  the 
work  will  begin. 

(B)  Services  for  more  than  one 
employer.  If  the  beneficiary  will  work 
concurrently  for  more  than  one 
employer  within  the  same  time  period, 
each  employer  most  file  a  separate 
petition  with  the  Service  Center  that  has 
jurisdiction  over  the  area  where  the 
alien  will  perform  services,  unless  an 
established  agent  files  the  petition. 

(C)  Change  of  employer  If  an  O-l 
alien  in  the  United  States  seeks  \o 
change  employers,  the  new  employer 
must  file  a  petition  with  the  Service 
Center  having  jnrisdiGtion  over  the  new 
place  of  employment. 

(D)  Amended  petition.  The  petitioner 
shall  file  an  amended  petition,  with  fee, 
with  the  Service  Center  where  the 
original  petition  was  filed  to  reflect  any 
material  changes  in  the  terms  and 
conditions  of  employment  or  the 
beneficiary's  eligibility  as  specified  in 
the  original  approved  petition. 

(E)  Agents  as  petitioners.  An 
established  United  States  agent  may  file 
a  petition  in  cases  involving  an  alien 
who  is  traditionally  self-employed  or 
uses  agents  to  arrange  short-term 
employment  in  his  or  her  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizes  the 
agent  to  act  in  its  behalf.  A  petition  filed 
by  an  agent  is  subject  to  the  following 
conditions: 
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(1)  A  person  or  company  in  business 
as  an  agent  may  file  the  petition 
involving  multiple  employers  as  the 
representative  of  both  the  employers 
and  the  beneficiary  if  the  supporting 
documentation  includes  a  complete 
itinerary  of  the  event  or  events.  The 
itinerary  must  specify  the  dates  of  each 
service  or  engagement,  the  names  and 
addresses  of  the  actual  employers,  and 
the  names  and  addresses  of  the 
establishments,  venues,  or  locations 
where  the  services  will  be  performed.  A 
contract  between  the  employers  and  the 
beneficiary  is  required.  The  burden  is  on 
the  agent  to  explain  the  terms  and 
conditions  of  the  employment  and  to 
provide  any  required  documentation. 

(2)  An  agent  performing  the  function 
of  an  employer  must  provide  the 
contractual  agreement  between  the 
agent  and  the  beneficiary  which  specify 
the  wage  offered  and  the  other  terms 
and  conditions  of  employment  of  the 
beneficiary. 

(3)  Petition  for  alien  of  extraordinary 
ability  (0-l—{i]  General.  Extraordinary 
ability  in  the  sciences,  education,  or 
business  must  be  established  for  an 
individual  alien.  An  O-l  petition  must 
be  accompanied  by  evidence  that  the 
work  which  the  alien  is  coming  to  the 
United  States  to  continue  is  in  the  area 
of  extraordinary  ability,  that  the  alien 
meets  the  criteria  in  paragraph  (o)(3](iv] 
or  (v)  of  this  section,  and  that  the  alien's 
admission  will  substantially  benefit  the 
United  States. 

(ii)  Definitions. 

Event  means  an  activity  such  as,  but 
not  limited  to,  a  scientific  project, 
conference,  convention,  lecture  series, 
tour,  exhibit,  business  project,  academic 
year,  or  an  engagement.  Such  activity 
could  include  short  vacations, 
promotional  appearances  and  stopovers 
which  are  incidental  and/or  related  to 
the  event.  A  group  of  related  activities 
will  also  be  considered  an  event. 

Extraordinary  ability  in  the  sciences, 
education,  or  business  means  a  level  of 
expertise  indicating  that  the  individual 
is  one  of  the  small  percentage  who  have 
risen  to  the  very  top  of  the  field  of 
endeavor. 

Peer  group  means  a  group  or 
organization  comprising  practitioners  of 
the  alien's  occupation  who  are  of  similar 
standing  with  the  alien  and  which  is 
governed  by  such  practitioners.  If  there 
is  a  collective  bargaining  representative 
of  an  employer's  employees  in  the 
occupational  classification  for  which  the 
alien  is  being  sought,  such  a 
representative  may  be  considered  the 
appropriate  peer  group  for  purposes  of 
consultation. 

(iii)  Standards  for  establishing  that  a 
position  requires  the  services  of  an 


alien  of  extraordinary  ability.  To 
establish  that  a  position  requiring  the 
services  of  an  alien  of  extraordinary 
ability,  the  position  must  meet  one  of  the 
following  criteria: 

(A)  The  position  or  ser\ices  to  be 
performed  involve  an  event  or  activity 
which  has  a  distinguished  reputation  or 
is  a  comparable  newly  organized  event 
or  activity; 

(B)  The  services  to  be  performed  are 
in  a  lead  or  critical  role  in  an  activity  for 
an  organization  or  establishment  that 
has  a  distinguished  reputation  or  record 
of  employing  extraordinary  persons; 

(C)  The  services  primarily  involve  a 
specific  scientific  or  educational  project, 
conference,  convention,  lecture,  or 
exhibit  sponsored  by  bona  fide  scientific 
or  educational  organizations  or 
establishments:  or 

(D)  The  services  consist  of  a  specific 
business  project  that  is  appropriate  for 
an  extraordinary  executive,  manager,  or 
highly  technical  person  due  to  the 
complexity  of  the  business  project. 

(iv)  Standards  for  an  O-l  alien  of 
extraordinary  ability.  An  alien  of 
extraordinary  ability  in  the  sciences, 
education,  or  business  must 
demonstrate  sustained  national  or 
international  acclaim  and  recognition 
for  achievements  in  the  field  of 
expertise  by  providing  evidence  of: 

(A)  Receipt  of  a  major, 
internationally-recognized  award,  such 
as  the  Nobel  Prize;  or 

(B)  At  least  three  of  the  following 
forms  of  documentation: 

[J]  Documentation  of  the  alien's 
receipt  of  nationally  or  internationally 
recognized  prizes  or  awards  for 
excellence  in  the  field  of  endeavor, 

[2]  Documentation  of  the  alien's 
membership  in  associations  in  the  field 
for  which  classification  is  sought,  which 
require  outstanding  achievements  of 
their  members,  as  judged  by  recognized 
national  or  international  experts  in  their 
disciplines  or  fields; 

(J)  Published  material  in  professional 
or  major  trade  publications  or  major 
media  about  the  alien,  relating  to  the 
alien's  work  in  the  field  for  which 
classification  is  sought,  which  shall 
include  the  title,  date,  and  author  of 
such  published  material,  and  any 
necessary  translation; 

[4]  Evidence  of  the  alien's 
participation  on  a  panel,  or  individually, 
as  a  judge  of  the  work  of  others  in  the 
same  or  in  an  allied  field  of 
specialization  to  that  for  which  ' 

classification  is  sought: 

(5)  Evidence  of  the  alien's  original 
scientific,  scholarly,  or  business-related 
contributions  of  major  significance  in 
the  field; 


[6]  Evidence  of  the  alien's  authorship 
of  scholarly  articles  in  the  field,  in 
professional  journals,  or  other  major 
media; 

(7)  Evidence  that  the  alien  has  been 
employed  in  a  critical  or  essential 
capacity  for  organizations  and 
establishments  that  have  a  distinguished 
reputation; 

[8]  Evidence  that  the  alien  has 
commanded  and  now  commands  a  high 
salary  or  other  remuneration  for 
services,  evidenced  by  contracts  or 
other  reliable  evidence. 

(C)  If  the  above  standards  do  not 
readily  apply  to  the  beneficiary's 
occupation,  the  petitioner  may  submit 
compa.'able  evidence  in  order  to 
establish  the  beneficiary's  eligibility. 

(4)  Consultation — (i)  General.  (A) 
Written  evidence  of  consultation  with 
an  appropriate  peer  group  regarding  the 
nature  of  the  work  to  be  done  and  the 
alien's  quahfica tions  is  mandatory 
before  a  petition  for  an  O-l 
classification  can  be  approved. 

(B)  Evidence  of  consultation  shall  be  a 
written  advisory  opinion  from  the  peer 
group.  If  the  director  requests  an 
advisory  opinion  and  no  response  is 
received  within  the  time  period 
specified,  the  director  shall  make  a 
decision  without  the  advisory  opinion. 
The  director's  written  request  for  an 
opinion  shall  be  evidence  of 
consultation. 

(C)  To  facilitate  adjudication  of  an  O- 
1  petition,  the  petitioner  should  obtain  a 
written  advisory  opinion  from  an 
appropriate  peer  group  and  submit  it 
when  the  petition  is  filed.  The  written 
opinion  should  set  forth  a  specific 
statement  of  facts  upon  which  the 
conclusion  was  reached.  When  the 
Service  must  obtain  an  advisory 
opinion,  considerably  longer 
adjudication  time  may  be  required. 
Consultation  is  not  required  if  the 
petition  will  be  denied  on  another 
ground. 

(D)  Written  evidence  of  consultation 
shall  be  included  in  the  record  in  every 
approved  O  petition.  Consultations  are 
advisory  in  nature  and  not  binding  on 
the  Service.  If  a  petition  is  denied 
because  of  the  opinion  provided  by  a 
peer  group,  it  shall  be  attached  to  the 
director's  decision. 

(E)  When  a  petition  is  filed  without 
the  required  evidence  of  consultation 
but  the  petitioner  names  an  appropriate 
peer  group,  the  petitioner  shall  send  a 
copy  of  the  petition  and  supporting 
documents  to  the  appropriate  peer  group 
at  the  same  time  that  the  petition  is  filed 
with  the  Service.  The  petitioner  shall 
explain  to  the  peer  group  that  it  will  be 
contacted  by  the  Service  for  an  advisory 
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opinion  regarding  the  services  to  be 
performed  and  the  alien's  qualifications. 
The  name  and  addre^  of  the  peer  group 
where  the  copy  of  the  petition  was  sent 
shall  be  indicated  in  the  petitior  that  is 
filed  with  the  Service.  If  the  director 
determines  that  the  petition  was  sent  to 
the  appropriate  peer  group,  the  director 
shall  request,  in  writing,  a  written 
advisory  opinion  from  that  group  before 
approving  a  petition. 

(F)  Wt^n  a  petition  is  filed  without 
the  required  evidence  of  consultation 
and  the  petitioner  does  not  designate  an 
appropriate  peer  group,  the  Service  will 
obtain  the  consultation. 

(G)  In  those  cases  where  it  is 
established  by  the  petitioner  that  an 
appropriate  peer  group  does  not  exist, 
the  Service  may  render  a  decision  on  the 
evidence  of  record.  This  does  not 
preclude  the  Service  from  obtaining  a 
consultation  from  a  closely  related  peer 
group. 

(H)  In  those  cases  where  the  Service 
determines  that  the  consultation 
submitted  by  the  petitioner  was 
provided  by  an  inappropriate  peer 
group,  the  Service  may  seek  a  new 
consultation  from  an  appropriate  peer 
group. 

(I)  If  the  record  of  proceeding  in  a 
case  contains  cot\flicfing  consultations, 
the  director  shall  render  a  decision  on 
the  evidence  of  record. 

(ii)  Consultation  requirements  far  an 
O-l  alien  of  extraordinary  ability. 
Written  consultation  with  a  peer  group 
in  the  area  of  the  alien's  ability  is 
required  in  an  O-t  petition.  The  peer 
group  shall  be  an  appropriate 
association  or  entity  with  expertise  in 
that  area.  The  advisory  opinion 
provided  by  the  peer  group  must 
describe  the  alien's  ability  and 
achievements  in  the  field  of  endeavor 
and  £tate  whe'.her  the  position  requires 
the  services  of  an  alien  of  extraordinary 
ability.  The  written  opinion  must  be 
signed  by  an  authorized  official  of  the 
organization. 

(iii)  Procedures  for  advisory  opinions. 
(A)  The  Service  will  list  in  its 
Operations  Instructions  for  O 
classification  those  peer  groups  which 
agree  to  provide  advisory  opinions  to 
the  Service  and/or  petitioners.  The  list 
will  not  be  exclosive.  The  Service  and 
petitioners  may  use  other  sources,  such 
as  publications,  to  identify  appropriate 
peer  groups. 

(B)  The  director's  request  for  an 
advisory  opinion  shall  specify  the 
information  needed.  The  peer  group  to 
which  the  request  is  being  made  should 
be  advised  that  a  written  opinion  is 
needed  within  15  days  of  the  date  of  the 
director's  letter.  If  »  response  is  not 
received  withm  15  days,  the  director 


shall  make  a  decision  without  the 
advisory  opinion.  The  director  may 
shorten  the  15  day  period  in  his  or  her 
discreti<Mi. 

(5)  General  documentary 
requirements  for  O  cJassificoL'on.  The 
evidence  submitted  with  an  O  petition 
shall  conform  to  the  following: 

(i)  Affidavits,  contracts,  awards,  and 
similar  documentation  must  reflect  the 
nature  of  the  alien's  achievement  and  be 
executed  by  the  person  in  charge  of  the 
institution,  firm,  establishment,  or 
organization  where  the  work  was 
performed. 

(ii)  Affidavits  written  by  present  or 
former  employers  or  recognized  experts 
certifying  to  the  recognition  and 
extraordinary  ability  shall  specifically 
describe  the  alien's  recognition  and 
ability  or  achievement  in  factual  terms 
and  must  set  forth  the  expertise  of  the 
affiant  and  the  manrier  in  which  the 
affiant  acquired  such  information. 

(iii)  Copies  of  any  written  contracts 
between  the  petitioner  and  the  alien 
beneficiary  or,  if  there  is  no  written 
contract,  a  summary  of  the  terms  of  the 
oral  agreement  under  which  the  alien 
will  be  employed. 

(iv)  An  explanation  of  the  nature  of 
the  event  or  activity,  the  beginning  and 
ending  date  for  the  event  or  activity,  and 
a  copy  of  any  itinerary  for  the  event  or 
activity. 

(6)  Approval  and  validity  of  petition. 
(i)  Approval.  The  director  shall  consider 
all  of  the  evidence  submitted  and  such 
other  evidence  as  he  or  she  may 
independently  require  to  assist  his  or 
her  8d)udication.  The  director  shall 
notify  the  petitioner  of  the  approval  of 
the  petition  on  Form  f-797,  Notice  of 
Action.  The  approval  rwtice  shall 
include  the  alien  beneficiary's  name  and 
classification  and  the  petition's  period  of 
validity, 

(ii)  Recording  the  validity  of  petitions. 
Procedures  for  recording  the  validity 
period  of  petitions  are  as  foHows: 

(A)  If  a  new  O  petition  is  approved 
after  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  notice  shall  show 
a  validity  period  commencing  with  the 
date  of  approval  and  ending  with  the 
date  requested  by  the  petitioner,  not  to 
exceed  the  limit  specified  by  paragraph 
(o)(6)(iii)  of  this  section  or  other  Service 
policy. 

(B)  If  a  new  O  petition  is  approved 
after  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  rwtice  shall  show 
a  validity  period  comnr>encing  with  the 
date  of  approval  and  ending  with  the 
date  reqnested  by  the  petitioner,  not  to 
exceed  the  limit  specified  by  paragraph 


(o}(6)(iii}  of  this  section  or  other  Service 
policy. 

(C)  If  the  period  of  services  requested 
by  the  petitioner  exceeds  the  Hmit 
specified  in  paragraph  (o)(e)(iii)  of  this 
section,  the  petition  shall  be  approved 
only  up  to  the  limit  specified  in  that 
paragraph. 

(iii)  Validity.  An  approved  petition  for 
an  alien  classified  under  section 
101(a)(15)(O)tr)  of  the  Act  shall  be  valid 
for  a  period  of  time  determined  by  the 
director  to  be  necessary  to  accomplish 
the  event  or  activity,  not  to  exceed  three 
years, 

(iv)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
the  O-l  alien  beneficiary  are  entitled  to 
0-3  nonimmigrant  classificaLion,  subject 
to  the  same  period  of  admission  and 
limitations  as  the  alien  beneficiary,  if 
they  are  accompanying  or  following  to 
join  the  alien  beneficiary  in  the  United 
States.  Neither  the  spouse  nor  a  child  of 
the  alien  beneficiary  may  accept 
employment  unless  he  or  she  has  been 
granted  employment  authorization. 

(7)  Denial  of  petition — (i)  Notice  of 
intent  to  deny.  When  an  adverse 
decision  is  proposed  on  the  basis  of 
derogatory  information  of  which  the 
petitioner  is  unaware,  the  director  shall 
notify  liie  petitioner  of  the  intent  to  deny 
the  petition  and  the  basis  for  the  denial. 
The  petitioner  may  inspect  and  rebut  the 
evidence  and  will  be  granted  a  period  of 
30  days  from  the  date  of  the  notice  in 
which  to  do  so.  All  relevant  rebuttal 
material  will  be  ctmsidered  in  making  a 
final  decision. 

(ii)  Notice  of  denial.  The  pebtioner 
shall  be  notified  of  the  decision,  the 
reasons  for  the  denial,  and  the  right  to 
appeal  the  denial  under  Part  103  of  this 
chapter.  There  b  no  appeal  from  a 
decision  to  deny  an  extension  of  stay  to 
the  alien. 

(8)  Revocation  of  approval  of  petition, 
(i)  General.— {f^)  The  petitioner  shall 
immediately  notify  the  Service  of  any 
changes  in  the  terms  and  conditions  of 
employment  of  a  beneficiary  which  may 
affect  eligibiUty  under  section 
101(a)(15)(O)  of  the  Act  and  paragraph 
(o)  of  this  section.  An  amended  petition 
should  be  filed  when  the  petitioner 
continues  to  employ  the  beneficiary.  If 
the  petitioner  no  longer  employs  the 
beneficiary,  the  petitioner  shall  send  a 
letter  explaining  the  change(s)  to  the 
director  who  approved  the  petition. 

(B)  The  director  may  revoke  a  petition 
at  any  time,  even  after  the  validity  of  the 
petition  has  expired. 

(ii)  Automatic  revocation.  The 
approval  of  an  unexpired  petition  is 
automatically  revoked  if  the  petitioner 
goes  out  of  business,  files  a  written 
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(o)(6)(iii}  of  this  section  or  other  Service 
policy. 

(C)  If  the  period  of  services  requested 
by  the  petitioner  exceeds  the  Hmit 
specified  in  paragraph  (o)(e)(iii)  of  this 
section,  the  petition  shall  be  approved 
only  up  to  the  limit  specified  in  that 
paragraph. 

(ili)  Validity.  An  approved  petition  for 
an  alien  classified  under  section 
101(a)(15KO)tr)  of  the  Act  shall  be  valid 
for  a  period  of  time  determined  by  the 
director  to  be  necessary  to  accomplish 
the  event  or  activity,  not  to  exceed  three 
years. 

(iv)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
the  0-1  alien  beiwficiary  are  entitled  to 
0-3  nonimmigrant  classificalion,  subject 
to  the  same  period  of  admission  and 
limitations  as  the  alien  beneficiary,  if 
they  are  accompanying  or  following  to 
join  the  alien  beneficiary  in  the  United 
States.  Neither  the  spouse  nor  a  child  of 
the  alien  beneficiary  may  accept 
employment  unless  he  or  she  has  been 
granted  emplojonent  authorization. 

(7)  Denial  of  petition— f::)  Notice  of 
intent  to  deny.  When  an  adverse 
decision  is  proposed  on  the  basis  of 
derogatory  information  of  which  the 
petitioner  is  unaware,  the  director  shall 
notify  Ifce  petitioner  of  the  intent  to  deny 
the  petition  and  the  basis  for  the  denial. 
The  petitioner  may  inspect  and  rebut  the 
evidence  and  will  be  granted  a  period  of 
30  days  from  the  date  of  the  notice  in 
which  to  do  so.  All  relevant  rebuttal 
material  will  be  ctwisidered  in  making  a 
final  decision. 

(ii)  Notice  of  denial.  The  pebtioner 
shall  be  notified  of  the  decision,  the 
reasons  for  the  denial,  and  the  right  to 
appeal  the  denial  under  Part  103  of  this 
chapter.  There  is  no  appeal  from  a 
decision  to  deny  an  extension  of  stay  to 
the  alien. 

(8)  Revocation  of  approval  of  petition. 
(i)  General.— {A)  The  petitioner  shall 
immediately  notify  the  Service  of  any 
changes  in  the  terms  and  conditions  of 
employment  of  a  beneficiary  which  may 
affect  eligibility  under  section 
101(a)(15)(O)  of  the  Act  and  paragraph 
(o)  of  this  section.  An  amended  petition 
should  be  filed  when  the  petitioner 
continues  to  erarploy  the  beneficiary.  If 
the  petitioner  no  longer  employs  the 
beneficiary,  the  petitioner  shall  send  a 
letter  explaining  the  cbange(s)  to  the 
director  who  approved  the  petition. 

(B)  The  director  may  revoke  a  petition 
at  any  time,  even  after  the  validity  of  the 
petition  has  expired. 

(ii)  Automatic  revocation.  The 
approval  of  an  unexpired  petition  is 
automatically  revoked  if  the  petitioner 
goes  out  of  business,  files  a  written 
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withdrawal  of  the  petition,  or  notifies 
the  Service  that  the  beneficiary  »  no 
longer  employed  by  the  petitioner. 

(iii)  Revocation  on  notice — (A) 
Grounds  for  revocation.  The  director 
shall  send  to  the  petitioner  a  notice  of 
intent  to  revoke  the  petition  in  rele\-ant 
part  if  he  or  she  finds  that 

[I]  The  beneficiary  is  no  longer 
employed  by  the  petitioner  in  the 
capacity  specified  in  the  petition; 

(2)  The  statement  of  facts  contained  in 
the  petition  was  not  true  and  correct; 

[3]  The  petitioner  violated  the  terms  or 
conditions  of  the  approved  petition; 

(4)  The  petitioner  violated  the 
requirements  of  section  101(a)(15)(O)  of 
the  Act  or  paragraph  (o)  of  this  section: 
or 

(5)  The  approval  of  the  petition 
violated  paragraph  (o]  of  this  section  or 
involved  gross  error. 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  petitioner's  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  the  date  of  the 
notice.  The  director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition. 

(9)  Appeal  of  a  denial  oro  revocation 
of  a  petition — {i}  Denial.  A  denied 
petition  may  be  appealed  under  Part  103 
of  this  chapter. 

(ii)  Revocation.  A  petition  that  haa 
been  revoked  on  notice  may  be 
appealed  under  part  103  of  this  chapter. 
Automatic  revocations  may  not  be 
appealed. 

(1(^  Admission.  A  beneficiary  may  be 
admitted  to  the  United  States  for  the 
vafidity  period  of  the  petition,  plus  a 
period  of  up  to  10  days  before  the 
validity  period  begins  and  10  days  after 
the  validiiy  period  ends.  The  beneficiary 
may  not  work  except  during  the  validity 
period  of  the  petitioru 

(II)  Extension  of  visa  petition 
validity.  The  petitioner  shall  file  a 
request  to  extend  the  validity  of  the 
ori^nal  petition  under  section 
101(a)(15)(OJ  of  the  Act  on  Form  1-129  in 
order  to  continue  or  complete  the  same 
activity  or  event  specified  in  the  original 
petition.  Supporting  documents  are  not 
required  unless  requested  by  the 
director.  A  petition  extension  may  be 
filed  only  if  the  validity  of  the  original 
petition  has  not  expired. 

(12)  Extensioa  of  stay — (i)  Extension 
procedure.  The  petitioner  shall  request 
extension  of  the  alien's  stay  to  continue 
or  complete  the  same  event  or  activity 
by  filing  FtMin  H29i  accompanied  by  a 
statement  explaining  Lhe  reasons  for  the 
extension.  The  petitioner  must  also 
revest  a  petition  extension.  The  dates 


of  extension  shall  be  the  same  for  the 
petition  and  the  beneficiary's  extension 
of  stay.  The  alien  beneficiary  must  be 
physically  present  in  the  United  States 
at  the  time  of  filing  of  the  extension  of 
stay.  Even  though  the  requests  to  extend 
the  petition  and  the  alien's  stay  are 
combined  on  the  petition,  the  director 
shall  make  a  separate  determination  on 
each.  If  the  alien  leaves  the  United 
Stales  for  business  or  personal  reasons 
while  the  extension  requests  are 
pending,  tiie  petitioner  may  request  the 
director  to  cable  notification  of  approval 
of  the  petition  extension  to  the  consular 
office  abioad  where  the  alien  will  apply 
for  a  visa. 

[ii]  Extension  period.  An  extension  of 
stay  may  be  authorized  in  increments  of 
up  to  one  year  for  an  O-l  beneficiary  to 
continue  or  complete  the  same  event  or 
activity  for  which  be  or  she  was 
admitted  plus  an  adcktional  ten  days. 

(13)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  O  classification. 
The  approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preferenca 
petition  for  an  alitn  shall  not  be  •  basis 
for  denying  an  O  prtition,  a  reqssst  to 
extend  such  a  petition,  cu*  the  alien's 
application  for  admission,  change  of 
status,  or  extension  of  stay.  The  alien 
may  legitimately  come  to  the  United 
States  for  a  temporary  period  as  an  O 
nonimmigrant  aiid  depart  voluatarily  at 
the  end  oif  bis  or  her  authorized  stay 
andL  at  the  same  time,  lawfully  seek  to 
become  a  permanent  resident  of  the 
United  States. 

(14)  Effect  of  a  strike,  (i)  If  the 
Secretary  of  Labor  certifies  to  the 
Commissioner  that  a  strike  or  other 
labcM-  dispute  involving  a  work  stoppage 
of  workers  ia  in  progress  in  the 
occupation  at  the  place  where  the 
beneficiary  is  to  be  employed,  and  that 
the  employment  of  the  beneficiary 
would  adversely  affect  the  wages  and 
working  conditions  of  UvS.  citizens  and 
lawful  resident  workers: 

(A)  A  petition  to  classify  an  ahen  as  a 
nonimmigrant  as  defined  in  section 
101(a)(15)(O)  of  the  Act  shall  b«  denied: 
or 

(B)  If  a  petition  has  been  approved, 
but  the  alien  has  not  yet  entered  the 
United  States,  or  has  entered  the  United 
States  but  has  not  commenced 
employment,  the  approval  of  the  petition 
is  automatically  suspended,  and  the 
application  for  admission  on  the  basis  of 
the  petition  shall  be  denied. 

(ii)  If  there  is  a  strike  or  other  labor 
dispute  involving  a  woHe  stoppafe  of 
workers  in  progress,  but  such  strike  or 
other  Ittbor  dispute  is  not  certified  under 
par^raph  (oKls^i)  of  this  section,^  the 


Commission  shall  not  deny  a  petition  or 
suspend  an  approved  petition, 
(iii)  If  the  alien  has  already 
commenced  employment  in  the  United 
States  under  an  approved  petition  and  is 
participatiitg  in  a  strike  or  labor  dispute 
involving  a  work  stoppage  of  workers, 
whether  or  not  such  strike  or  other  labor 
dispute  has  been  certified  by  the 
Secretary  of  Lalxir,  the  alien  shall  not  be 
deemed  to  be  failing  to  maintain  his  or 
her  status  solely  on  account  of  pest, 
present,  or  future  participation  in  a 
strike  or  other  labor  dispute  involving  a 
work  stoppage  of  workers  bat  is  subject 
to  the  following  terms  and  conditions: 

(A)  The  alien  shall  remain  subject  to 
all  applicable  provisions  of  the 
Immigration  and  Nationality  Act  and 
regulations  promulgated  thereunder  in 
the  same  manner  as  are  all  other  O 
nonimmigrants: 

(B)  The  status  and  aothorized  period 
of  stay  of  such  an  alien  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participatTon  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers;  and 

(C)  Although  participation  by  an  O 
noninmiigrant  alien  in  a  strfte  or  other 
labor  (^spute  involving  a  work  stoppage 
of  workers  will  not  constitute  a  ground 
for  deportation,  an  ahen  who  violates 
his  or  her  status  or  who  remains  in  the 
United  States  after  his  or  h«-  authorized 
period  of  stay  has  expired  will  be 
subject  to  deportfition. 

(15)  Use  of  approval  notice.  Form  I- 
797.  The  Service  shall  notify  the 
petitioner  on  Form  1-797  whenever  a 
visa  petition  or  an  extension  of  ■  visa 
petition  is  app.  jved  under  the  O 
classification.  The  beneficiary  of  an  O 
petition  who  does  not  require  a 
nonimmigrant  visa  may  present  a  copy 
of  the  approval  notice  at  a  port  of  entry 
to  facilitate  entry  into  the  United  States. 
A  beneficiary  who  is  required  to  present 
a  visa  for  admission  and  whose  visa  will 
have  expired  before  the  date  of  his  or 
her  intended  return  may  use  Form  1-797 
to  appiy  for  a  new  or  revalidated  visa 
during  the  validity  period  of  the  petition. 
The  copy  of  Form  1-797  shall  be  retained 
by  the  beneficiary  and  presented  during 
the  validity  of  the  petition  when 
reentering  the  United  States  to  resume 
the  same  employment  with  the  same 
petitioner. 

(p)  Artists  and  entertainers  under  a 
reciprocal  exchange  program — (1 ) 
Classification,  (i)  General.  Under 
section  l(n(a)(15)(P)  of  the  Act,  an  alien 
having  a  residence  in  a  foreign  country 
which  he  or  she  has  no  iirtention  of 
abandoning  may  be  authorized  to  come 
to  the  United  States  temporarily  to 
perform  services  for  an  employer  or  a 
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sponsor.  Under  this  nonimmigrant 
categorj-.  the  alien  may  be  classified 
under  section  101(a)(15)(P)(ii)  or  the  Act 
as  an  alien  who  is  coming  to  perform  as 
an  artist  or  entertainer  under  a 
reciprocal  exchange  program  or  under 
section  101(a)(15){P)(iv)  of  the  Act  as  the 
spouse  or  child  of  an  alien  described  in 
section  101(a){15)(P){ii)  of  the  Act  who  is 
accompanying  or  following  to  join  the 
alien.  These  classifications  are  called  P- 
2  and  P-4.  respectively.  The  employer  or 
sponsor  must  file  a  petition  with  the 
Service  for  review  of  the  services  and 
for  determination  of  the  allien's 
eligibility  for  P-2  classification  before 
the  alien  may  apply  for  a  visa  or  seek 
admission  to  the  United  States.  This 
paragraph  sets  forth  the  standards  and 
procedures  applicable  to  these 
classifications. 

(ii)  Description  of  classification — A 
P~2  classification  applies  to  an  alien 
who  is  coming  temporarily  to  the  United 
States  to  perform  as  an  artist  or 
entertainer,  individually  or  as  part  of  a 
group,  or  to  perform  as  an  integral  part 
of  the  performance  of  such  a  group,  and 
seeks  to  perform  under  a  reciprocal 
exchange  program  which  is  between  an 
organization  or  organizations  in  the 
United  States  and  an  organization  in 
one  or  more  foreign  states,  and  which 
provides  for  the  temporary  exchange  of 
artists  and  entertainers,  or  groups  of 
artists  and  entertainers  between  the 
United  States  and  the  foreign  states 
involved. 

(2)  Filing  of  petitions — (i)  General.  A 
P-2  petition  for  an  artist  or  entertainer 
•in  a  reciprocal  exchange  program  shall 
be  filed  by  the  sponsoring  organization 
or  an  employer  in  the  United  States.  The 
petitioning  employer  or  sponsoring 
organization  shall  file  a  P  petition  on 
Form  1-129,  Petition  for  Nonimmigrant 
Worker,  with  the  Service  Center  which 
has  jurisdiction  in  the  area  where  the 
alien  will  work.  The  petition  may  not  be 
filed  more  than  six  months  before  the 
actual  need  for  the  alien's  ser\'ices.  A  P- 
2  petition  shall  be  adjudicated  at  the 
appropriate  Service  Center,  even  in 
emergent  situations.  The  petition  shall 
be  accompanied  by  the  evidence 
specified  in  this  section.  A  legible 
photocopy  of  a  document  in  support  of 
the  petition  may  be  submitted  in  lieu  of 
the  original.  However,  the  original 
document  shall  be  submitted  if 
requested  by  the  director. 

(ii)  Other  filing  situations —  (A) 
Services  in  more  than  one  location.  A 
petition  which  requires  the  alien  to  work 
in  more  than  one  location  (i.e.,  a  tour) 
must  include  an  itinerary  with  the  dates 
and  locations  of  the  performances  and 
must  be  filed  with  the  Service  Center 


which  has  jurisdiction  in  the  area  where 
the  petitioner  is  located.  The  address 
which  the  petitioner  specifies  as  its 
location  on  the  petition  shall  be  where 
the  petitioner  is  located  for  purposes  of 
this  section.  If  the  petitioner  is  a  foreign 
employer  with  no  United  States 
location,  the  petition  shall  be  filed  with 
the  Service  office  that  has  jurisdiction 
over  the  area  where  the  employment 
will  begin. 

(B)  Services  for  wore  than  one 
employer.  If  the  beneficiary(ies)  will 
work  for  more  than  one  employer  within 
the  same  time  period,  each  employer 
must  file  a  separate  petition  with  the 
Service  Center  that  has  jurisdiction  over 
the  area  where  the  alien  will  perform 
the  services,  unless  an  established  agent 
files  the  petition. 

(C)  Change  of  employer  If  a  P-2  alien 
in  the  United  States  seeks  to  change 
employers  or  sponsors,  the  new 
employer  must  file  a  petition  and  a 
request  to  extend  the  alien's  stay  in  the 
United  States.  A  P-2  petition  must  be 
accompanied  by  an  explanation  of  why 
it  would  be  a  hardship  on  the  petitioner 
for  the  alien(s)  to  remain  outside  the 
United  States  for  a  three  month  period 
pursuant  to  paragraph  (p)(6)(iv)  of  this 
section,  before  engaging  in  a  new 
activity  or  performance  in  the  United 
States. 

(D)  Amended  petition.  The  petitioner 
shall  file  an  amended  petition,  with  fee, 
with  the  Service  Center  where  the 
original  petition  was  filed  to  reflect  any 
material  changes  in  the  terms  and 
conditions  of  employment  or  the 
beneficiary's  eligibility  as  specified  in 
the  original  approved  petition 

(E)  Agents  as  petitioners.  An 
established  United  States  agent  may  file 
a  petition  in  cases  involving  workers 
who  traditionally  are  self-employed  or 
use  agents  to  arrange  short-term 
employment  on  their  behalf  with 
numerous  employers,  and  in  cases 
where  a  foreign  employer  authorizes  the 
agent  to  act  in  its  behalf.  A  petition  filed 
by  an  agent  is  subject  to  the  following 
conditions: 

(7)  A  person  or  company  in  business 
as  an  agent  may  file  the  P  petition 
involving  multiple  employers  as  the 
representative  of  both  the  employers 
and  the  beneficiary(ies)  if  the  supporting 
documentation  includes  a  complete 
itinerary  of  services  or  engagements. 
The  itinerary  shall  specify  the  dates  of 
each  service  or  engagement,  the  names 
and  addresses  of  the  actual  employers, 
and  the  names  and  addresses  of  the 
establishments,  venues,  or  locations 
where  the  services  will  be  performed.  In 
questionable  cases,  a  contract  between 
the  employer(8)  and  the  beneficiary(ie8) 


may  be  required.  The  burden  is  on  the 
agent  to  explain  the  terms  and 
conditions  of  the  employment  and  to 
provide  any  required  documentation. 

(2)  An  agent  performing  the  function 
of  an  employer  must  specify  the  wage 
offered  and  the  other  terms  and 
conditions  of  employment  by 
contractual  agreement  with  the 
beneficiary(ies).  The  agent/employer 
must  also  provide  an  itinerary  of 
definite  employment  and  information  on 
any  other  services  planned  for  the 
period  of  time  requested. 

(F)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  a  P 
petition  if  they  are  members  of  a  group 
seeking  classification  based  on  a 
reciprocal  exchange  program  or  they  are 
essential  support  aliens  to  P-2 
beneficiaries  performing  in  the  same 
location  and  in  the  same  occupation.  If 
visa-exempt  beneficiaries  will  be 
applying  for  visas  at  more  than  one 
consulate,  the  petitioner  shall  submit  a 
separate  petition  for  each  consulate.  If 
the  beneficiaries  will  be  applying  for 
admission  at  more  than  one  port  of 
entry,  the  petitioner  shall  submit  a 
separate  petition  for  each  port  of  entry. 

(G)  Named  beneficiaries.  Petitions  for 
P  classification  must  include  the  names 
of  beneficiaries  and  other  required 
information  at  the  time  of  filing. 

(3)  Definitions:  .Arts  includes  fields  of 
creative  activity  or  endeavor  such  as. 
but  not  limited  to,  fine  arts,  visual  arts, 
and  performing  arts. 

Contract  means  the  written  agreement 
between  the  petitioner  and  the 
beneficiary(ies)  that  explains  the  terms 
and  conditions  of  employment.  The 
contract  shall  describe  the  services  to  be 
performed,  and  specify  the  wages,  hours 
of  work,  working  conditions,  and  any 
fringe  benefits. 

Event  or  performance  means  an 
activity  such  as  a  tour,  exhibit,  project, 
entertainment  event,  or  an  engagement. 
Such  activity  could  include  short 
vacations,  promotional  appearances, 
and  stopovers  which  are  incidental  and/ 
or  related  to  the  event  or  performance. 
An  entertainment  event  could  include 
an  entire  season  of  performances.  A 
group  of  related  activities  will  also  be 
considered  an  event. 

Essential  support  alien  means  skilled, 
essential  person  determined  by  the 
director  to  be  an  integral  part  of  the 
performance  of  a  P-2  alien  because  he 
or  she  performs  support  services  which 
cannot  be  readily  performed  by  a  United 
States  worker  and  which  are  essential 
to  the  successful  performance  of 
services  by  the  P-2  alien.  Such  alien 
must  have  appropriate  qualifications  to 
perform  the  services,  critical  knowledge 
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may  be  required.  The  burden  is  on  the 
agent  to  explain  the  terms  and 
conditions  of  the  employment  and  to 
provide  any  required  documentation. 

(2)  An  agent  performing  the  function 
of  an  employer  must  specify  the  wage 
offered  and  the  other  terms  and 
conditions  of  employment  by 
contractual  agreement  with  the 
beneficiary(ies).  The  agent/employer 
must  also  provide  an  itinerary  of 
definite  employment  and  information  on 
any  other  services  planned  for  the 
period  of  time  requested. 

(F)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  a  P 
petition  if  they  are  members  of  a  group 
seeking  classification  based  on  a 
reciprocal  exchange  program  or  they  are 
essential  support  aliens  to  P-2 
beneficiaries  performing  in  the  same 
location  and  in  the  same  occupation.  If 
visa-exempt  beneficiaries  will  be 
applying  for  visas  at  more  than  one 
consulate,  the  petitioner  shall  submit  a 
separate  petition  for  each  consulate.  If 
the  beneficiaries  will  be  applying  for 
admission  at  more  than  one  port  of 
entry,  the  petitioner  shall  submit  a 
separate  petition  for  each  port  of  entry. 

(G)  Named  beneficiaries.  Petitions  for 
P  classification  must  include  the  names 
of  beneficiaries  and  other  required 
information  at  the  time  of  filing. 

(3)  Definitions:  Arts  includes  fields  of 
creative  activity  or  endeavor  such  as. 
but  not  limited  to,  fine  arts,  visual  arts, 
and  performing  arts. 

Contract  means  the  written  agreement 
between  the  petitioner  and  the 
beneficiary(ies)  that  explains  the  terms 
and  conditions  of  employment.  The 
contract  shall  describe  the  services  to  be 
performed,  and  specify  the  wages,  hours 
of  work,  working  conditions,  and  any 
fringe  benefits. 

Event  or  performance  means  an 
activity  such  as  a  tour,  exhibit,  project, 
entertainment  event,  or  an  engagement. 
Such  activity  could  include  short 
vacations,  promotional  appearances, 
and  stopovers  which  are  incidental  and/ 
or  related  to  the  event  or  performance. 
An  entertainment  event  could  include 
an  entire  season  of  performances.  A 
group  of  related  activities  will  also  be 
considered  an  event. 

Essential  support  alien  means  skilled, 
essential  person  determined  by  the 
director  to  be  an  integral  part  of  the 
performance  of  a  P-2  alien  because  he 
or  she  performs  support  services  which 
cannot  be  readily  performed  by  a  United 
States  worker  and  which  are  essential 
to  the  successful  performance  of 
services  by  the  P-2  alien.  Such  alien 
must  have  appropriate  qualifications  to 
perform  the  services,  critical  knowledge 


of  the  specific  services  to  be  performed, 
and  experience  ii>  prcn  iding  soch 
support  to  the  P-2  aHen. 

Croup  means  two  or  more  persons 
established  as  one  entity  or  unit  to 
provide  a  service  or  performance. 

Member  of  a  group  means  a  person 
who  is  actually  performing  the 
entertainment  services. 

Sponsor,  as  used  in  this  paragraph, 
means  an  established  organization  in 
the  United  Stales  which  will  not  directly 
employ  a  P-Z  alien  but  will  assume 
responsibility  for  the  accuracy  of  the 
terms  and  conditions  specified  in  the 
petition. 

(4)  Petition  for  an  artist  or  entertainer 
under  a  reciprocal  exchange  program 
(P-2j—{i)  General.  (A)  A  P-2 
classification  shall  be  accorded  to 
artists  or  entertainers.  Individually  or  as 
a  group,  who  will  be  performing  under  a 
reciprocal  exchange  pcogram  wliich  is 
between  an  organization  or 
organizations  in  the  United  States  and 
an  organization  in  one  or  more  foreign 
states  and  which  provides  for  the 
temporary  exchange  of  artists  aiKl 
entertainers,  or  groups  of  artists  and 
entertainers,  between  the  United  States 
and  the  foreign  states  involved. 

(B]  Tlie  exchange  of  artists  or 
entertainers  shall  be  similar  in  terma  of 
caliber  of  artists  or  entertainers,  terras 
and  conditions  of  employment,  such  as 
length  of  eni[rfoyment.  and  numbers  of 
artists  or  entertainers  involved  in  the 
exchange.  However,  this  requirement 
dues  not  preclude  individual  for  group 
exchanges, 

(C)  An  alien  who  is  an  essential 
support  person  as  defined  in  paragraph 
(p)(3)  of  this  section  may  be  accorded  P- 
2  classification  based  on  a  support 
relationship  to  a  P-2  artist  or  entertainer 
under  a  reciprocal  exchange  program. 

(ii)  Documentary  requirements  for 
petition  involving  a  reciprvcal  exchange 
program.  A  petition  for  P-2 
classification  shall  be  accompanied  by: 

(A)  A  copy  of  the  formal  reciprocal 
exchange  agreement  between  the  United 
States  organization  or  organizations 
which  is  sponsoring  the  aliens  and  an 
organization  or  organizations  in  a 
foreign  country  which  will  receive  the 
United  States  artist  or  entertainers; 

(B)  A  statement  from-  the  sponsoring 
organization  describing  the  reciprocal 
exchange  of  United  States  artists  or 
entertainers  as  it  relates  to  the  speeific 
petition  for  which  P-2  classification  is 
being  sought; 

fC)  Evidence  that  an  appropriate  labor 
organization  in  the  United  States  was 
involved  in  rjegotiating.  or  has  occurred 
with,  the  reciprocal  exchange  of  United 
States  and  foreign  artists  er 
entertainers:  and' 


fEH  Evidence  that  the  aliens  for  whom 
P-2  classification  is  being  sought  and 
the  United  States  artists  or  entertainers 
subject  to  the  reciprocal  exchange 
agreement  are  experienced  artists  or 
entertainers  with  comparable  skills,  that 
the  terms  and  conditions  of  empfojTnent 
are  similar.  The  exchange  may  be 
individual  for  individual  or  group  for 
group. 

(5)  Consultation — (i)  General.  (A) 
Written  evidence  of  consultation  with 
an  appropriate  labor  organization 
regarding  the  nature  of  the  work  to  be 
done  and  the  alien's  qualifications  are 
mandatory  before  a  petition  for  P-2 
classification  can  be  approved. 

(B)  Evidence  of  consultation  shall  be  a 
written  advisory  opinion  from  an  official 
of  the  labor  organization.  If  the  director 
makes  a  written  request  for  an  advisory 
opinion  and  no  response  is  received 
w'fhin  the  time  period  requested,  the 
director  shall  make  a  decision  without 
the  advisory  opinion.  The  director's 
written  request  for  an  opinion  shall  be 
evidence  of  consultation. 

(C)  To  facilitate  timely  adjudication  of 
a  P-2  petition,  the  petitioner  should 
obtain  a  written  advisory  opinion  from 
an  appropriate  labor  organization  and 
submit  it  when  the  petition  is  filed. 
When  a  petition  is  filed  without  the 
required  evidence  of  such  consultation, 
the  Service  %vin  request  the  consultation 
on  its  own  from  the  appropriate  labor 
organization.  If  the  petitioner  desires  the 
Service  to  obtain  a  consultation,  the 
petitioner  must  submit  an  additiorral 
copy  of  the  petition  and  supporting 
documentation. 

(D)  If  the  petition  is  filed  without  the 
required  consultation  but  the  petitioner 
has  indicated  on  the  petition  the  name 
of  the  appropriate  labor  organization, 
the  petitioner  shall  send  a  copy  of  the 
petition  and  supporting  documents  to  an 
appropriate  labor  organization  at  the 
same  time  the  petition  is  filed  with  the 
Service.  The  petitioner  shall  explain  to 
the  labor  organization  that  it  will  be 
contacted  by  the  Service  for  an  advisory 
opinion  regarding  the  services  to  be 
performed  and  the  alien's  qualifications. 
The  name  and  address  of  the  labor 
organization  where  the  copy  of  the 
petition  was  sent  shall  be  indicated  in 
the  petition  that  is  filed  with  the  Service. 
If  the  director  determines  that  a  copy  of 
the  petition  was  sent  to  an  appropriate 
agency,  the  dn-ector  shall  request,  in 
writing,  a  written  advisory  opinion  from 
the  labor  organization  before  approving 
the  petition.  When  the  Service  must 
obtain  an  advisory  opinion, 
considerably  longer  adfudication  time 
may  be  required. 

(E)  If  the  petition  is  filed  without  the 
required  corMultation  and  the  petitioner 


does  not  list  or  designate  a  consulting 
entity,  the  Service  will  attempt  to  obtain 
a  consultation. 

(F)  Written  evidence  of  consultation 
shall  be  included  in  the  record  in  every 
approved  P  petition.  A  single 
consultation  may  be  submitted  in 
conjunction  with  multiple  essential 
support  personnel  or  a  group  of  principal 
aliens  even  though  more  than  one 
petition,  is  filed  in  their  behalf.  The 
advisory  opinion  should  set  forth  a      ^ 
specific  statement  of  facts  on  which  the 
opinion  is  based.  Consultations  are 
advisory  in  nature  and  not  binding  on 
the  Service,  if  a  petition  is  denied 
because  of  the  opinion  provided  by  » 
labor  organization,  it  shall  be  attached 
to  the  director's  decision.  Coasultation 
is  not  required  if  the  petition  will  be 
denied  on  other  grounds. 

(C)  If  the  petitioner  establishes  that 
an  appropriate  labor  organization  dues 
not  exist,  the  Service  shall  render  a 
decisioQ  on  the  evidence  of  record.  This 
does  not  preclude  the  Senice  from 
obtaining  a  consultation  from  a  closely 
related  labor  organization. 

(H)  If  the  Service  determines  that  the 
consultation  submitted  by  the  petitioner 
was  provided  by  an  ir^appropriate  labor 
organization,  the  Service  may  seek  a 
new  consultation  Eron  the  appropriate 
organization. 

[i]  If  the  record  of  proceeding  in  a 
case  contains  confhcting  consultations, 
the  director  shall  render  a  decision  on 
the  evidence  of  record. 

(ii)  Consultation  requirements  for  P-2 
alien  in  a  reciprocal  exchange  program. 
In  P-2  petitions  where  an  artist  or 
entertainer  is  coming  to  the  United 
States  under  a  reciprocal  exchange 
program,  consultation  with  the 
appropriate  labor  organization  is 
required  to  verify  the  existence  of  a 
viable  exchange  program.  The  advisory 
opinion  from  the  labor  organization 
shall  comment  on  the  bona  fides  of  the 
reciprocal  exchange  program  and 
specify  whether  the  exchange  meets  the 
requirements  of  paragraph  (p)(4)(iil  of 
this  section. 

(iii)  Consultation  requirements  for 
essential  support  aliens.  Wrttf  en 
consultation  on  petitions  for  P-2 
essential  support  aliens  must  be  made 
with  a  labor  organization  with  expertise 
in  the  skill  area  involved.  The  opinion 
provided  by  the  labor  organization  shall 
evaluate  the  alien's  essentiality  to  and 
working  relationship  with  the  artist  or 
entertainer  and  state  whether  there  are 
available  U.S.  workers  who  can  perform 
the  support  services. 

(iv)  Procedures  for  advisory  opinions. 
(A)  The  Service  shall  list  in  its 
Operations  Instructions  for  P 
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classirication  those  organizations  which 
agree  to  provide  advisory  opinions  to 
the  Service  and/or  petitioners.  The  list 
will  not  be  exclusive.  The  Service  and 
petitioners  may  use  other  sources,  such 
as  publications,  to  identify  appropriate 
labor  organizations. 

(B)  The  director's  request  for  an 
advisory  opinion  shall  specify  the 
information  needed.  The  organization  to 
which  the  request  is  being  made  should 
be  advised  that  a  written  opinion  is 
needed  within  15  days  of  the  date  of  the 
director's  letter.  If  a  response  is  not 
received  within  15  days,  the  director 
shall  make  a  decision  without  the 
advisory  opinion.  The  director  may 
shorten  the  15-day  period  in  his  or  her 
discretion. 

(6)  Approval  and  validity  of  petition — 
(i)  Approval.  The  director  shall  consider 
all  the  evidence  submitted  and  such 
other  evidence  as  he  or  she  may 
independently  require  to  assist  in  his  or 
her  adjudication.  The  director  shall 
notify  the  petitioner  of  the  approval  of 
the  petition  on  Form  1-797,  Notice  of 
Action.  The  approval  notice  shall 
include  the  alien  beneficiary's  name  and 
classification  and  the  petition's  period  of 
validity. 

(ii)  Recording  the  validity  of  petitions. 
Procedures  for  recording  the  validity 
period  of  petitions  are: 

(.^)  If  a  new  P  petition  is  approved 
before  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  notice  shall  show 
the  actual  dates  requested  by  the 
petitioner  as  the  validity  period,  not  to 
exceed  the  limit  specified  in  paragraph 
(p)(6)(iii)  of  this  section  or  other  Service 
policy. 

(B)  If  a  new  P  petition  is  approved 
after  the  date  the  petitioner  indicates 
the  services  will  begin,  the  approved 
petition  and  approval  notice  shall  show 
a  validity  period  commencing  with  the 
date  of  approval  and  ending  with  the 
date  requested  by  the  petitioner,  not  to 
exceed  the  limit  specified  in  paragraph 
(p)(6)(iii)  of  this  section  or  other  Service 
policy. 

(C)  If  the  period  of  services  requested 
by  the  petitioner  exceeds  the  limit 
specified  in  paragraph  (p)(6)(iii)  of  this 
section,  the  petition  shall  be  approved 
only  up  to  the  limit  specified  in  that 
paragraph. 

(iii)  Validity  ofP-2  petitions  for  artists 
or  entertainers  in  reciprocal  exchange 
pmgrams.  An  approved  petition  for  an 
artist  or  entertainer  under  section 
101(a)(15)(P)(iii  of  the  Act  shall  be  valid 
for  a  period  of  time  determined  by  the 
director  to  be  necessary  to  complete  the 
event,  activity,  or  performance  for  which 
the  P-2  aliens  are  admitted,  not  to 
exceed  one  year. 


(iv)  P-2  limitation  on  admission.  An 
alien  who  has  been  admitted  as  a  P-2 
nonimmigrant  may  not  be  readmitted  as 
a  P-2  nonimmigrant  unless  the  alien  has 
remained  outside  the  United  States  for 
at  least  three  months  after  the  date  of 
his  or  her  most  recent  admission.  The 
director  may  waive  this  requirement  in 
cases  of  individual  tours  where 
application  of  this  requirement  would 
cause  undue  hardship. 

(v)  Spouse  and  dependents.  The 
spouse  and  unmarried  minor  children  of 
a  P-2  alien  beneficiary  are  entitled  to  P- 
2  alien  beneficiary  are  entitled  to  P-4 
nonimmigrant  classification,  subject  to 
the  same  period  of  admission  and 
limitations  as  the  alien  beneficiary,  if 
they  are  accompanying  or  following  to 
join  the  alien  beneficiary  in  the  United 
States.  Neither  the  spouse  nor  a  child  of 
the  alien  beneficiary  may  accept 
employment  unless  he  or  she  has  been 
granted  employment  authorization. 

(7)  Denial  of  petition — [\]Notice  of 
intent  to  deny.  When  an  adverse 
decision  in  proposed  on  the  basis  of 
derogatory  information  of  which  the 
petitioner  is  unaware,  the  director  shall 
notify  the  petitioner  of  the  intent  to  deny 
the  petition  and  the  basis  for  the  denial. 
The  petitioner  may  inspect  and  rebut  the 
evidence  and  will  be  granted  a  period  of 
30  days  from  the  date  of  the  notice  in 
which  to  do  so.  All  relevant  rebuttal 
material  will  be  considered  in  making  a 
final  decision. 

(ii)  Notice  of  denial.  The  petitioner 
shall  be  notified  of  the  decision,  the 
reasons  for  the  denial,  and  the  right  to 
appeal  the  denial  under  part  103  of  this 
chapter.  There  is  no  appeal  from  a 
decision  to  deny  an  extension  of  stay  to 
the  alien. 

(8)  Revocation  of  approval  of 
petition— (\)Genera I.  (A)  The  petitioner 
shall  immediately  notify  the  Service  of 
any  changes  in  the  terms  and  conditions 
of  employment  of  a  beneficiary  which 
may  affect  eligibility  under  section 
101(a)(15)(P)  of  the  Act  and  paragraph 
(p)  of  this  section.  An  amended 
petition  should  be  filed  when  the 
petitioner  continues  to  employ  the 
beneficiary.  If  the  petitioner  no  longer 
employs  the  beneficiary,  the  petitioner 
shall  send  a  letter  explaining  the 
change(8]  to  the  director  who  approved 
the  petition. 

(B)  The  director  may  revoke  a  petition 
at  any  time,  even  after  the  validity  of  the 
petition  has  expired. 

(ii)  Automatic  revocation.  The 
approval  of  an  unexpired  petition  is 
automatically  revoked  if  the  petitioner 
goes  out  of  business,  files  a  WM-itten 
withdrawal  of  the  petition,  or  notifies 
the  Service  that  the  beneficiary  is  no 
longer  employed  by  the  petitioner. 


(iii)  Revocation  on  notice — (A) 
Grounds  for  revocation.  The  director 
shall  send  to  the  petitioner  a  notice  of 
intent  to  revoke  the  petition  in  relevant 
part  if  he  or  she  finds  that: 

[1]  The  beneficiary  is  no  longer 
employed  by  the  petitioner  in  the 
capacity  specified  in  the  petition; 

[2]  The  statement  of  facts  contained  in 
the  petition  were  not  true  and  correct: 

(3)  The  petitioner  violated  the  terms  or 
conditions  of  the  approved  petition: 

[4]  The  petitioner  violated 
requirements  of  section  lCl(a){15)(P)  of 
the  Act  or  paragraph  (p)  of  this  section; 
or 

(5)  The  approval  of  the  petition 
violated  paragraph  (p)  of  this  section  or 
involved  gross  error. 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed, 
for  the  petitioner's  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  the  date  of  the 
notice.  The  director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition. 

(9)  Appeal  of  a  denial  or  a  revocatioi 
of  a  petition,  (i)  Denial.  A  denied 
petition  may  be  appealed  under  part  103 
of  this  chapter. 

(ii)  Revocation.  A  petition  that  has 
been  revoked  on  notice  may  be 
appealed  under  part  103  of  this  chapter. 
Automatic  revocations  may  not  be 
appealed. 

(10)  Admission.  A  beneficiary  may  be 
admitted  to  the  United  States  for  the 
validity  period  of  the  petition,  plus  a 
period  of  up  to  10  days  before  the 
validity  period  begins  and  10  days  after 
the  validity  period  ends.  The  beneficiary 
may  not  work  except  during  the  validity 
period  of  the  petition. 

(11)  Extension  of  visa  petition 
validity.  The  petitioner  shall  file  a 
request  to  extend  the  validity  of  the 
original  petition  under  section 
101(a)(15)(P)  of  the  Act  on  Form  1-129  in 
order  to  continue  or  complete  the  same 
activity  or  event  specified  in  the  original 
petition.  Supporting  documents  are  not 
required  unless  requested  by  the 
director.  A  petition  extension  may  be 
filed  only  if  the  validity  of  the  original 
petition  has  not  expired. 

(12)  Extension  of  stay — (i)  Extension 
procedure.  The  petitioner  shall  request 
extension  of  the  alien's  stay  to  continue 
or  complete  the  same  event  or  activity 
by  filing  Form  1-129.  accompanied  by  a 
statement  explaining  the  reasons  for  the 
extension.  The  petitioner  must  also 
request  a  petition  extension.  The  dates 
of  extension  shall  be  the  same  for  the 
petition  and  the  beneficiary's  extension 
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(iii)  Revocation  on  notice — (A) 
Grounds  for  revocation.  The  director 
shall  send  to  the  petitioner  a  notice  of 
intent  to  revoke  the  petition  in  relevant 
part  if  he  or  she  finds  that: 

(7)  The  beneficiary  is  no  longer 
employed  by  the  petitioner  in  the 
capacity  specified  in  the  petition; 

[2]  The  statement  of  facts  contained  in 
the  petition  were  not  true  and  correct; 

(3)  The  petitioner  violated  the  terms  or 
conditions  of  the  approved  petition; 

(4)  The  petitioner  violated 
requirements  of  section  lCl(a){15)(P)  of 
the  Act  or  paragraph  (p]  of  this  section: 
or 

(5)  The  approval  of  the  petition 
violated  paragraph  (p)  of  this  section  or 
involved  gross  error. 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed, 
for  the  petitioners  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  the  date  of  the 
notice.  The  director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition. 

(9)  Appeal  of  a  denial  or  a  revocatioi 
of  a  petition,  (i)  Denial.  A  denied 
petition  may  be  appealed  under  part  103 
of  this  chapter. 

(ii)  Revocation.  A  petition  that  has 
been  revoked  on  notice  may  be 
appealed  under  part  103  of  this  chapter. 
Automatic  revocations  may  not  be 
appealed. 

(10)  Admission.  A  beneficiary  may  be 
admitted  to  the  United  States  for  the 
validity  period  of  the  petition,  plus  a 
period  of  up  to  10  days  before  the 
validity  period  begins  and  10  days  after 
the  validity  period  ends.  The  beneficiary 
may  not  work  except  during  the  validity 
period  of  the  petition. 

(11)  Extension  of  visa  petition 
validity.  The  petitioner  shall  file  a 
request  to  extend  the  validity  of  the 
original  petition  under  section 
101(a)(15)(P)  of  the  Act  on  Form  1-129  in 
order  to  continue  or  complete  the  same 
activity  or  event  specified  in  the  original 
petition.  Supporting  documents  are  not 
required  unless  requested  by  the 
director.  A  petition  extension  may  be 
filed  only  if  the  vaHdity  of  the  original 
petition  has  not  expired. 

(12)  Extension  of  stay — (i)  Extension 
procedure.  The  petitioner  shall  request 
extension  of  the  alien's  stay  to  continue 
or  complete  the  same  event  or  activity 
by  filing  Form  1-129,  accompanied  by  a 
statement  explaining  the  reasons  for  the 
extension.  The  petitioner  must  also 
request  a  petition  extension.  The  dates 
of  extension  shall  be  the  same  for  the 
petition  and  the  beneficiary's  extension 


of  stay.  The  beneficiary  must  be 
physically  present  in  the  United  States 
at  the  time  the  extension  of  stay  is  filed. 
Even  though  the  requests  to  extend  the 
petition  and  the  alien's  stay  arc 
combined  on  the  petition,  the  director 
shall  make  a  separate  determination  on 
each.  If  the  alien  leaves  the  United 
States  for  business  or  personal  reasons 
while  the  extension  requests  are 
pending,  the  petitioner  may  request  the 
director  to  cable  notification  of  approval 
of  the  petition  extension  to  the  consular 
office  abroad  where  the  alien  will  apply 
for  a  visa. 

(ii)  Extension  periods  for  P-2  aliens. — 
An  extension  of  stay  may  be  authorized 
in  increments  of  one  year  for  aliens  in 
reciprocal  exchange  programs  to 
continue  or  complete  the  same  event  or 
activity  for  which  they  were  admitted. 

(13)  Effect  of  approval  of  a  permanent 
labor  certification  or  filing  of  a 
preference  petition  on  P  classification. 
The  approval  of  a  permanent  labor 
certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  a  P  petition,  a  request  to 
extend  such  a  petition,  or  the  alien's 
admission,  change  of  status,  or 
extension  of  stay.  The  alien  may 
legitimately  come  to  the  United  States 
for  a  temporary  period  as  a  P 
nonimmigrant  and  depart  voluntarily  at 
the  end  of  his  or  her  authorized  stay 
and,  at  the  same  time,  lawfully  seek  to 
become  a  permanent  resident  of  the 
United  States.  This  provision  does  not 
include  essential  support  personnel 

(14)  Effect  of  a  strike,  (i)  If  the 
Secretary  of  Labor  certifies  to  the 
Commissioner  that  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  is  in  progress  in  the 
occupation  at  the  place  where  the 
beneficiary  is  to  be  employed,  and  that 
the  employment  of  the  beneficiary 
would  adversely  affect  the  wages  and 
working  conditions  of  U.S.  citizens  and 
lawful  resident  workers: 

(A)  A  petition  to  classify  an  alien  as  a 
nonimmigrant  as  defined  in  section 
101(a)(15)(P)  of  the  Act  shall  be  denied; 
or 

(B)  If  a  petition  has  been  approved, 
but  the  alien  has  not  yet  entered  the 
United  States,  or  has  entered  the  United 
States  but  has  not  commenced 
employment,  the  approval  of  the  petition 
is  automatically  suspended,  and  the 
application  for  admission  of  the  basis  of 
the  petition  shall  be  denied. 

(ii)  If  there  is  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  in  progress,  but  such  strike  or 
other  labor  dispute  is  not  certified  under 
paragraph  (p)(14)(i)  of  this  section,  the 
Commissioner  shall  not  deny  a  petition 
or  suspend  an  approved  petition. 


(iii)  If  the  aUen  has  already 
commenced  employment  in  the  United 
States  under  an  approved  petition  and  is 
participating  in  a  strike  or  labor  dispute 
involving  a  work  stoppage  of  workers, 
whether  or  not  such  strike  or  other  labor 
dispute  has  been  certified  by  the 
Secretary  of  Labor,  the  alien  shall  not  be 
deemed  to  be  faihng  to  maintain  his  or 
her  status  solely  on  account  of  past, 
present,  or  future  participation  in  a 
strike  or  other  labor  dispute  involving  a 
work  stoppage  of  workers  but  is  subject 
to  the  following  terms  and  conditions: 

(A)  The  alien  shall  remain  subject  to 
all  applicable  provisions  of  the 
Immigration  and  Nationality  Act  and 
regulations  promulgated  thereunder  in 
the  same  manner  as  all  other  P 
nonimmigrants; 

(B)  The  status  and  authorized  period 
of  stay  of  such  an  alien  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers;  and 

(C)  Although  participation  by  a  P 
nonimmigrant  alien  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  will  not  constitute  a  ground 
for  deportation,  an  alien  who  violates 
his  or  her  status  or  who  remains  in  the 
United  States  after  his  or  her  authorized 
period  of  stay  has  expired  will  be 
subject  to  deportation. 

(15)  Use  of  approval  notice.  Form  I- 
797.  The  Service  shall  notify  the 
petitioner  on  Form  1-797  whenever  a 
visa  petition  or  an  extension  of  a  visa 
petition  is  approved  under  the  P 
classification.  The  beneficiary  of  a  P 
petition  who  does  not  require  a 
nonimmigrant  visa  may  present  a  copy 
of  the  approval  notice  at  a  port  of  entry 
to  facilitate  entry  into  the  United  States. 
A  beneficiary  who  is  required  to  present 
a  visa  for  admission  and  whose  visa 
expired  before  the  date  of  his  or  her 
intended  return  may  use  Form  1-797  to 
apply  for  a  new  or  revalidated  visa 
during  the  validity  period  of  the  petition. 
The  copy  of  Form  1-797  shall  be  retained 
by  the  beneficiary  and  presented  during 
the  validity  of  the  petition  when 
reentering  the  United  States  to  resume 
the  same  employment  with  the  same 
petitioner. 
•        *        *        •        * 

Dated:  November  20, 1991. 
Gene  McNary, 

Commissioner.  Immigration  and 

Naturalization  Service. 

(FR  Doc.  91-28552  Filed  11-29-91:  8:45  am| 
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action:  Final  rule;  order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  on  rehearing  that  in 
general  rejects  requests  to  modify  the 
final  rule,adopted  in  this  proceeding, 
governing  hydropower  procedural 
regulations.  The  Commission  has, 
however,  revised  the  definition  of 
"fishway"  to  make  it  clear  that  it 
includes  devices  that  provide  upstream 
or  downstream  passage  of  fish,  where 
passage  of  a  population  is  necessary  for 
the  life  cycle  of  a  species.  The 
Commission  also  has  revised  the 
regulations  adopted  to  provide  notice  in 
the  Federal  Register  of  the  tendering  for 
filing  of  hydropower  applications  for 
license  or  exemption,  and  to  set  a  final 
deadline  for  the  completion  of  the 
consultation  process  under  Federal 
Power  Act  section  10(j). 

EFFECTIVE  DATE:  January  2. 1992. 

FOR  FURTHER  LEGAL  INFORMATION 
CONTACT:  Merrill  Hathaway,  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  (202)  20&-0825. 
FOR  FURTHER  TECHNICAL  INFORMATION 
CONTACr  Thomas  E.  Dewitt,  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  810 1st  Street. 
NE.,  Washington,  DC  20428,  (202)  219- 
2821. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308  at  the  Commission's  headquarters, 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

The  Commission's  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
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charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202j  208-1097.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200.  or  2400  baud, 
full  duplex,  no  parity.  %  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street,  NEL. 
Washington,  DC  20426. 
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I.  Intniduction 

On  May  8. 1991,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  Order  No.  533,  adopting  a  final 
rule  emending  the  regulations  governing 
submittal  of  proposed  hydropower 
license  conditions  arid  other  matters.' 
Requests  for  rehearing  were  filed  by  a 
number  of  parties.' 

The  requests  ask  the  Commission  to 
revise  certain  definitions  adopted  in  the 
regulations,  especially  the  definition  of 
"fishway."  which  they  believe  should 
include  facilities  for  downstream  as  well 
as  upstream  passage,  devices  for 
temperature  control  and  flow 
requirements.  Additional  opportunity  for 
public  participation  in  the  pre-filing 
consultation  process  is  sought,  and 
requests  are  made  for  more  public 
notice  of  the  tendering  for  filing  of 


>  55  i-'ERC  1  B1.193  (199IJ:  S6f  R  2a.)M<M«y  2a 
19B1). 
,    *Thesepar1ietar« listed  in  appendix  A 


hydropower  applications.  A  number  of 
requests  challenge  the  revisions  to  the 
regulations  governing  determination  of 
when  an  applicant  has  obtained  a 
waiver  of  a  water  quality  certification 
and  when  an  applicant  needs  to  reapply 
to  a  state  agency  for  certification 
because  of  an  amendment  to  its 
proposed  project  facilities. 

Questions  are  raised  about  the 
adequacy  of  public  notice  and 
opportunity  for  comment  regarding  the 
regulatory  revisions  adopted.  Requests 
allege  that  the  new  regulations  unfairly 
restrict  the  abihty  of  fish  and  wildlife 
agencies  to  modify  their  fish  and 
wildlife  recommendations  and  that  the 
deadlines  adopted  for  them  are  beyond 
the  Coramission't  authority  and 
counterproductive. 

Requests  object  to  the  procedures 
adopted  to  implement  section  10(j)  of  the 
Federal  Power  Act  (FPA)  '  and  ask  for 
additional  procedures.  A  request  finds 
fault  with  the  Commission's  decision  to 
end  its  interim  policy  allowing  late 
interventions  in  hydropower 
proceedings  by  fish  and  wildlife 
agencies.  Clarification  of  the  new  public 
file  requirements  is  requested.  Parties 
object  to  the  delegation  of  authority  to 
the  Director  of  the  Office  of  Hydropower 
Licensing  (OHL)  to  handle  FPA  10(jJ 
matters  and  in  appropriate  cases  to 
consider  waivers  of  the  pre-filing 
consultation  regulations.  The 
Commission  is  asked  to  clarify  the 
revisions  to  its  regulations  concerning 
service  of  applications  on  resource 
agencies  consulted. 

After  further  review,  the  Commission 
has  determined  that  it  is  appropriate  to 
revise  the  definition  of  "fishway"  to 
include  facilities  for  downstream  as  well 
as  upstream  passage,  based  on  accepted 
usages  of  the  term,  which  applies  only 
where  a  population  of  fish  have  a  need 
for  passage  in  order  to  complete  the  life 
cycle  of  the  species.  There  is  no  basis  to 
extend  the  term  to  include  devices  for 
temperature  control  or  operational 
measures  such  as  requirements  for 
flows.  The  procedures  already  adopted 
for  public  participation  in  the  pre-filing 
consultation  process  appear  adequate, 
but  the  regulations  are  revised  to 
provide  that  notice  of  the  tendering  for 
filing  of  all  hydropower  applications  will 
be  given  in  the  Federal  Register.  The 
requests  have  not  shown  there  is  any 
need  to  make  further  changes  in  the 
regulations  governing  the  Commission's 
determination  of  when  an  applicant  has 
obtained  a  waiver  of  water  quality 
certification  due  to  inaction  by  a  state 
agency  and  when  an  applicant  must 


*ieU.S.C.  803(11(1986). 


reapply  to  a  state  agency  for  a  water 
quality  certification  due  to  an 
amendment  to  proposed  project 
facilities. 

Adequate  public  notice  and 
opportunity  for  comment  have  been 
afforded  for  the  regulatory  revisions 
adopted  in  this  rulemaking.  The 
regulations  do  nut  unduly  restrict  fish 
and  wildlife  agencies  in  revising  their 
fish  and  wildlife  recommendations,  and 
the  Commission  has  the  authority  to  set 
reasonable  deadlines  for  all  submissions 
in  hydropower  hearings,  which 
deadlines  may  be  extended  as 
appropriate  in  specific  cases.  The 
revised  procedural  regulations  are 
necessary  for  the  Commission's  effort  to 
instill  more  discipline  in  the  conduct  of 
hydropower  proceedings,  to  ensure  the 
expeditious  processing  of  applications 
and  the  gathering  of  the  facts  required 
for  decision. 

The  FPA  ItHj)  procedures  fully  comply 
with  legal  requirements  and  afford  all 
interested  parties  the  opportunity  to 
help  the  Commission  and  resource 
agencies  attempt  to  resolve  any 
differences  about  the  inconsistency  of 
fish  and  wildlife  recommendations  with 
applicable  law.  There  is  no  need  to 
grant  to  fisfa  and  wildlife  agencies  rights 
to  intervene  in  hydropower  proceedings 
in  a  manner  not  given  to  other  interested 
persons.  The  new  public  file 
requirements  adopted  for  applicants  for 
original  licenses  or  exemptions  apply 
only  to  applications  filed  on  or  after 
June  19. 1991.  The  new  delegations  of 
authority  to  the  Director  of  OHL  are 
cleariy  authorized  and  arc  left 
undisturbed.  The  Commission  clarifies 
which  consulted  federal  resource 
agencies  need  service  of  multiple  copies 
of  filed  appHcations. 

The  following  discussion  supplements 
the  discussion  set  forth  in  the  preamble 
to  the  Final  Rule,  which  deals  with 
many  of  the  same  issues  raised  again  on 
rehearing. 

II.  Discussion 

A.  Definitions. 

1.  Fish  and  Wildlife  Recommendation. 

The  final  rule  added  a  definition  of 
"fish  and  wildlife  recommendation"  in 
order  to  determine  which 
recommendations  are  subject  to  the 
special  consultation  and  finding 
requirements  of  FPA  section  10(j).  The 
term  means  any  recommendation  of  a 
fish  and  wildlife  agency  designed  to 
protect,  mitigate  potential  damages  to. 
or  enhance  any  wild  member  of  the 
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reapply  to  a  state  agency  for  a  water 
quality  certification  due  to  an 
amendment  to  proposed  project 
facilities. 

Adequate  public  notice  and 
opportunity  for  comment  have  been 
afforded  for  the  regulatory  revisions 
adopted  in  this  rulemaking.  The 
regulations  do  nut  unduly  restrict  fish 
and  wildlife  agencies  in  revising  their 
fish  and  wildlife  recommendations,  and 
the  Commission  has  the  authority  to  set 
reasonable  deadlines  for  all  submissions 
in  hydropower  hearings,  which 
deadlines  may  be  extended  as 
appropriate  in  specific  cases.  The 
revised  procedural  regulations  are 
necessary  for  the  Commission's  effort  to 
instill  more  discipline  in  the  conduct  of 
hydropower  proceedings,  to  ensure  the 
expeditious  processing  of  applications 
and  the  gathering  of  the  facts  required 
for  decision. 

The  FPA  Vi[\)  procedures  fully  comply 
with  legal  requirements  and  afford  all 
interested  parties  the  opportunity  to 
help  the  Commission  and  resource 
agencies  attempt  to  resolve  any 
differences  about  the  inconsistency  of 
fish  and  wildlife  recommendations  with 
applicable  law.  There  is  no  need  to 
grant  to  fish  and  wildlife  agencies  rights 
to  intervene  in  hydropower  proceedings 
in  a  manner  not  given  to  other  interested 
persons.  The  new  public  file 
requirements  adopted  for  applicants  for 
original  licenses  or  exemptions  apply 
only  to  apphcations  filed  on  or  after 
June  19. 1991.  The  new  delegations  of 
authority  to  the  Director  of  OHL  are 
clearly  authorized  and  are  left 
undisturbed.  The  Commission  clarifies 
which  consulted  federal  resource 
agencies  need  service  of  multiple  copies 
of  filed  apphcations. 

The  following  discussion  supplements 
the  discussion  set  forth  in  the  preamble 
to  the  Final  Rule,  which  deals  with 
many  of  the  same  issues  raised  again  on 
rehearing. 

II.  Discussion 

A.  Definitions. 

1.  Fish  and  Wildlife  Recommendation. 

The  final  rule  added  a  definition  of 
"fish  and  wildlife  recommendation"  in 
order  to  determine  which 
recommendations  are  subject  to  the 
special  consultation  and  finding 
requirements  of  FPA  section  10(j).  The 
term  means  any  recommendation  of  a 
fish  and  wildlife  agency  desigi^d  to 
protect,  mitigate  potential  damages  to. 
or  enhance  any  wild  member  of  the 


animal  kingdom.*  The  Commission 
stated  that  the  term  does  not  include. 
inter  alia,  a  request  that  the  proposed 
project  not  be  constructed  or  operated 
or  a  request  for  additional  studies  that 
can  be  completed  prior  to  licensing. 

A  number  of  requesters  ask  the 
Commission  to  include  in  the  definition 
a  recommendation  that  a  proposed 
project  not  be  constructed  or  operated.* 
They  point  out  that  a  "no-build" 
recommendation  may  be  critically 
important  to  protect  fish  and  wildlife 
and  suggest  that  the  Commission's 
interpretation  ignores  the  fish  and 
wildlife  agencies'  right  to  base  their 
recommendations  on  the  Fish  and 
Wildlife  Coordination  Act  (FWCA).« 
These  requesters  argue  that  the 
Commission's  decision  is  based  on  a 
hypertechnical  reading  of  FPA  section 
10(j)  and  violates  the  legislative  intent 
behind  enactment  of  th'at  section  in 
ECPA,  citing  the  following  language: ' 

The  Committee  recognizes  that  in  certain 
cases  the  expert  opinion  and 
recommendations  of  these  agencies  may  be 
that  development  of  a  site,  even  with  license 
conditions,  would  not  be  consistent  with  Tish 
and  wildlife  values  and  that  a  license  should 
not  issue.  They  are  free  to  make  such 
recommenda  tions. 

The  Commission  is  also  asked  to 
include  in  the  definition  requests  for 
additional  studies  prior  to  licensing." 

These  arguments  repeat  those  made  in 
the  comments  on  the  NOPR.  which  the 
Commission  considered  and  rejected  in 
the  Final  Rule.  Clearly,  a  fish  and 
wildlife  agency  is  free  to  recommend 
that  a  project  not  be  licensed,  and  the 
Commission  will  consider  such 
recommendation  carefully  in 
determining,  under  the  standards  of 


*  Section  4.30(b)(g)(ii).  The  full  text  of  the 
deflnition  reads  as  follows: 

"Fish  and  wildlife  recommendation"  means  any 
recommendation  designed  to  protect,  mitigate 
damages  to.  or  enhance  any  wild  member  of  the 
animal  kingdom,  including  any  migratory  or 
nunmigratory  mammal,  Tish.  bird,  amphibian, 
reptile,  mollusk.  crustacean,  or  other  invertebrate, 
whether  or  not  bred,  hatched,  or  bom  in  captivity, 
and  includes  any  egg  or  offspring  thereof,  related 
breeding  or  spawning  grounds,  and  habitat.  A  "fish 
and  wildlife  recommendation"  includes  a  request 
for  a  study  which  cannot  be  completed  prior  to 
licensing,  but  does  not  include  a  request  that  the 
proposed  project  not  be  constructed  or  operated,  a 
request  for  additional  prelicensing  studies  or 
analysis  or.  as  the  term  is  used  in  SS  4.34(e)(2)  and 
4.34(f)(3),  a  recommendation  for  facilities,  programs, 
or  other  measures  to  benefit  recreation  or  tourism. 

•■^  Interior.  Commerce,  Wildlife  Federation, 
American  Rivers.  Washington,  California  Fish  and 
Came,  and  West  Virginia. 

*  16  U.S.C.  661  et  seq. 

'  H.R.  Rep.  No.  g»-507.  99lh  Cong..  2d  Sess,  32. 

*  American  Rivers  and  Washington. 


sections  4(e)»  and  10(a)(1) "«  of  the  FPA. 
whether  or  not  to  license  a  proposed 
hydropower  project. 

The  language  of  FPA  section  10(j). 
however,  which  the  definition  of  "fish 
and  wildlife  recommendation" 
implements,  clearly  provides  that  only 
recommendations  that  would  condition 
the  issuance  of  a  license  trigger  the 
special  consultation  and  finding 
requirements  of  that  section.  FPA 
section  10(i)(l)  states  that  "each  license 
issued  *  *  *  shall  include  conditions  for 
such  protection,  mitigation,  and 
enhancement  [of  fish  and  wildlife)."  ' ' 

Section  10(j)(2),  setting  forth 
additional  consultation  and  finding 
requirements,  also  is  clear  in  referring 
only  to  recommendations  for  conditions 
that  would  be  included  in  an  issued 
license.  This  section  applies  only  to 
recommendations  "referred  to  in 
paragraph  (1),"  i.e.,  recommendations 
for  conditions  in  licenses  to  protect  fish 
and  wildlife.  In  listing  the  findings 
required  of  the  Commission  should  it 
choose  not  to  adopt  a  fish  and  wildlife 
recommendation  for  license  conditions, 
section  10(j)(2)(B)  provides  that  the 
"conditions  selected  by  the  Commission 
[must]  comply  with  the  requirements  of 
paragraph  (1),"  i.e.,  the  conditions  in  the 
license  issued  by  the  Commission  must 
include  conditions  to  protect,  mitigate 
and  enhance  fish  and  wildlife.'^ 


•  FPA  section  4(e)  slates: 

In  deciding  whether  to  issue  any  license  under 
this  Part  for  any  project,  the  Commission,  in 
addition  to  the  power  and  development  purposes  for 
which  licenses  are  issued,  shall  give  equal 
consideration  to  the  purposes  of  energy 
conservation,  the  protection,  mitigation  of  damage 
to,  and  enhancement  of,  fish  and  wildlife  (including 
related  spawning  grounds  and  habitat  J.  the 
protection  of  recreational  opportunities,  and  the 
preservation  of  other  aspects  of  environmental 
quality, 

16  U,S.C.  797(e)  (1988)  (emphasis  added).  This 
language,  like  section  10(j),  was  added  to  the  FPA 
by  ECPA, 

"■  FPA  Section  10(a)(1)  requires  any  project  that 
the  Commission  licenses  to  be  on  the  condition: 

That  the  project  adopted,  including  the  maps, 
plans,  and  specincations,  shall  be  such  as  in  the 
judgment  of  the  Commission  will  t>e  best  adapted  to 
a  comprehensive  plan  for  improving  or  developing  a 
waterway  or  waterways  for  the  use  or  l>enefit  of 
interstate  or  foreign  commerce,  for  the  improvement 
and  utilization  of  water  power  development,  for  the 
adequate  protection,  mitigation,  and  enhancement 
of  fish  and  wildlife  (including  related  spawning 
grounds  and  habitat),  and  for  other  beneficial  public 
uses,  including  Irrigation,  flood  control,  water 
supply,  and  recreational  and  other  purposes 
referred  to  in  section  4(e):  and  if  necessary  in  order 
to  secure  such  plan  the  Commission  shall  have 
authority  to  require  the  modification  of  any  project 
and  of  the  plans  and  specifications  of  the  project 
works  before  approval, 

16  U.S.C.  803(a).  as  amended  by  ECPA, 

■  ■  16  U.S.C.  803(j)(l)  (1988)  (emphasis  added). 

'*  See  also  FPA  section  10(j)(2)  (referencing  the 
provisions  of  section  10(j)(l)  as  to  "each  license 
issued"):  compare  section  4(e),  discussing  "whether 
to  issue  any  license." 


The  material  from  the  House  Report 
on  ECPA.  cited  by  the  requesters  and 
quoted  above,  is  in  no  way  inconsistent 
with  this  reading  of  the  plain  language 
of  the  statute.  In  that  material,  the 
House  Committee  was  merely 
emphasizing  that  the  ECPA  amendments 
were  not  intended  to  eliminate  a  fish 
and  wildlife  agency's  discretion  to 
recommend — under  FPA  section  4(e)  or 
10(a) — denial  of  a  license  for  a  proposed 
hydropower  project. 

Similar  reasoning  applies  to  the 
argument  that  the  Commission  should 
reverse  its  determination  that  a  request 
for  additional  pre-licensing  studies  does 
not  fit  within  the  definition  of  a  "fish 
and  wildlife  recommendation"  subject 
to  the  requirements  of  FPA  section  10(j). 
Neither  in  the  ECPA  amendments  to  the 
FPA  nor  in  the  legislative  history  has 
Congress  indicated  that  such  procedural 
questions,  affecting  the  adequacy  of  the 
record  before  the  Commission  for 
decision,  should  be  resolved  pursuant  to 
the  special  consultation  and  finding 
provisions  of  section  10(j).  As  discussed 
above,  such  provisions  apply  only  to 
recommendations  for  conditions  to 
protect  fish  and  wildlife  in  the  issuance 
of  licenses. 

2.  Indian  Tribe 

In  response  to  comments  received  on 
the  NOPR,  the  Commission  adopted  a 
definition  of  "Indian  tribe"  in  the  final 
rule  that  refers  to  tribes  recognized  by 
treaty  with  the  United  States,  by  federal 
statute,  or  by  Interior  in  its  listing  of 
tribal  governments  pursuant  to  25  CFR 
83.6(b)."  This  definition  is  used  in  the 
regulations  to  determine  with  what 
Indian  groups  an  applicant  must  consult 
in  preparing  a  proposal  for  hydropower 
facilities,  and  the  views  of  which  groups 
the  Commission  must  seek  in  deciding 
on  such  a  proposal.'*  For  a  particular 
project  the  definition  includes  only  those 
tribes  whose  legal  rights  as  a  tribe  may 
be  affected. 

Interior  objects  to  this  "nexus  test"  in 
the  definition  and  maintains  that  an 
Indian  tribe  should  be  consulted  on  a 


■  >  Section  4.30(b)(10).  The  full  text  of  the 
definition  reads  as  follows: 

"Indian  tribe"  means,  in  reference  to  ■  proposal 
to  apply  for  a  license  or  exemption  for  ■ 
hydropower  project,  an  Indian  tribe  which  is 
recognized  by  treaty  with  the  United  States,  by 
federal  statute,  or  by  the  U.S.  Department  of  Itie 
Interior  in  its  periodic  listing  of  tribal  government* 
In  the  Federal  Register  in  accordance  with  25  CFR 
B3.6(b).  and  whose  legal  rights  as  a  trlt>e  may  be 
affected  by  the  development  and  operation  of  the 
hydropower  project  proposed  (as  where  the 
operation  of  the  proposed  project  could  interfere 
with  the  management  and  harvest  of  anadromous 
fish  or  where  the  project  works  would  be  located 
within  the  tribe's  reservation). 

■*  Sections  4.32.  4.34.  4.38  and  16A 


61140       Federd  Register  /  Vol.  56.  No.  231  /  Monday.  December  2.  1991  /  Rules  and  Regulations 


hydropower  profect  whether  or  not  the 
tribe  has  legal  rights  that  may  be 
affected  by  the  project. 

The  Commission  considered  and 
rejected  this  argument  in  the  Final  Rule, 
and  Interior  has  not  furnished  any 
reason  to  change  the  result  In  order  to 
determine  which  of  the  many  tribes  in  a 
state  or  region  needs  to  be  consulted  by 
an  applicant  and  the  Commission 
regarding  a  specific  hydropower 
proposal,  it  is  necessary  for  there  to  be 
some  connection  between  the  tribe  and 
the  project  beyond  that  of  a  concerned 
citizen.  The  Commission  is  confident 
this  connection  exists  when  the  tribe's 
legal  rights  as  a  tribe  may  be  affected. 
As  the  Commission  explained,  the 
requirement  of  a  connection  between 
the  tribe  and  the  project  is  not  meant  to 
exclude  a  tribe  from  making  its  views 
known  on  a  project  that  affects  its 
important  interests,  but  to  set  a  limit  on 
the  tribes  that  the  applicant  and  the 
Commission  would  undertake  to  consult 
on  a  particular  project.  Any  tribe  that 
believes  it  should  be  consulted  on  a 
particular  hydropower  proposal  should 
make  known  its  views  to  the  applicant 
and  the  Commission,  and  they  will  be 
carefully  considered.  If  for  any  reason 
an  affected  tribe  is  not  consulted  by  an 
applicant  during  the  pre-filing 
consultation  process,  the  tribe  may  seek 
intervention  in  the  proceeding  and  file 
comments  with  the  Commission  in 
accordance  with  the  procedures 
promulgated  in  the  Final  Rule. 

3.  Fishway 

In  the  Fmal  Rule,  the  Commission 
adopted  a  definition  of  the  term 
"fishway,**  for  purposes  of  clarifying  the 
scope  of  the  regulations  adopted  to 
implement  the  Commission's 
responsibilities  under  section  18  of  the 
FPA.'*  Under  this  section,  the 
Secretaries  of  the  Interior  and 
Commerce  may  prescribe  fishways  for 
hydropower  projects,  conditions  for 
which  the  Commission  must  then 
incorporate  into  licenses  for  approved 
projects.  By  contrast,  fish  and  wildlife 
recommendations  not  involving  federal 
fishway  prescriptions  are  Bubject  to  die 
procedures  set  forth  in  section  W(])  of 
the  FPA.  The  definition  reads  f0 
follows:  *• 

"Fishway"  means  any  structure,  facility,  or 
device  used  for  the  upstream  passage  of  fish 
through,  over,  or  around  the  project  works  of 
a  hydropower  projecL  such  as  fish  ladders, 
fish  locks.  Tuh  lifts  and  elevator*,  and  similar 
physical  features;  thoae  screens,  barriers,  and 
similar  devices  that  operate  to  gukle  fish  to  a 


fishway;  an^  flows  within  the  fidaway 
necessary  for  its  operation. 

In  the  NOPR,  the  Commission  included 
in  the  definition  devices  used  for  the 
upstream  or  downstream  passage  of 
fish,  but  deleted  the  inclusion  of 
downstream  devices  in  response  to 
comments  filed,  which  claimed  that 
narrowing  the  definition  in  this  manner 
was  more  consistent  with  usages  in  both 
contemporary  and  historical  scientific 
literature  on  the  subject. 

The  Commission  rejected  claims  that 
the  definition  should  be  expanded  to 
include  non-structural  elements,  such  as 
minimum  flow  and  temperature  control 
regimes,  on  the  grounds  that  there  was 
no  evidence  to  suggest  that  such 
measures  had  e\'er  been  commonly 
understood  to  be  included  within  the 
meaning  of  "fishway,"  which  was 
confined  to  physical  structures, 
facilities,  and  devices,  and  the  flows 
within  the  fishway  necessary  for  its 
operation. 

A  number  of  requesters  vigorously 
object  to  the  definition  of  fishway  that 
the  Commission  adopted  in  the  Final 
Rule."  They  maintain  that  the 
Commission  was  not  justified  in  deleting 
from  the  definition  facilities  for 
downstream  passage  of  fish  and  that 
non-structural  measures  such  as 
minimum  flows  and  temperature-control 
regimes  should  be  included. 

The  requesters  cite  precedents  in 
recent  cases,  decided  in  the  19808,  where 
the  Commission  accepted  prescriptions 
of  fishways  that  included  facilities  for 
downstream  passage,  and  claim  that  the 
Commission  has  not  adequately 
explained  why  it  is  now  changing  its 
understanding  of  the  term."  The 
requesters  argue  that  providing 
adequate  downstream  passage  past 
hydropower  facilities  is  critically 
important  for  the  survival  and  prosperity 
of  many  anadromous  fish  species, 
whose  adults  must  ascend  the  rivers  to 
their  spawning  grounds  and  whose 
young  must  descend  the  rivers  to  the 
sea."  Patents  are  listed  for  fishways 
issued  by  the  U.S.  Patent  Office  between 
1872  and  1930  that  provide  for 
downstream  passage.^" 

The  requesters  believe  that  there  is 
evidence  of  Congressional  intent  in 
adopting  section  18  of  the  Federal  Water 
Power  Act  (FWPA)  »>  (in  1920)  that 


supports  including  downstream  passage 
facilities  wthin  the  meaning  of  the  term 
"fishway."  and  that  there  is  no  reason  to 
assume  that  Congress  used  the  term  in  a 
technical  scientific  sense.**  Commerce 
argues  that  the  term  "fishway"  should 
also  be  construed  according  to  its 
contemporary  meaning,  i.e.,  after  1920. 
According  to  Commerce's  review  of 
scientific  literature  published  during  this 
time  frame,  including  official 
publications  of  the  U.S.  Government 
agencies  entrusted  with  management 
responsibilities  over  the  nation's  fish 
resources,  the  term  encompasses 
downstream  passage  facilities. 
Conunerce  points  to  the  fish  ladder  at 
Bonneville  Dam  on  the  Columbia  River, 
which  was  modified  to  facilitate 
down.'^ream  as  well  as  upstream 
passage. 

Wildlife  Federation  claims  that  the 
Commission  failed  to  give  adequate 
notice  of  the  change  in  the  definition  of 
"fishway"  from  the  NOPR  to  the  Final 
Rule,  aiid  American  Rivers  takes  the 
position  that  the  Commission  has  no 
authority  to  adopt  any  definition  of  the 
term,  based  on  its  assertion  that 
Congress  delegated  to  the  Secretaries  of 
the  Interior  and  Commerce,  not  the 
Commission,  the  authority  prescribe 
fishways. 

The  Commission  has  carefully 
reviewed  the  meaning  of  the  term 
"fishway"  as  it  is  used  in  section  18  of 
the  FPA.  The  Commission  continues  to 
believe  that  Ae  legislative  history  of 
section  18,  discussed  in  the  Preamble  to 
the  Final  Rule,  fails  to  provide  any 
definitive  guidance  as  to  whether 
"fishway**  encompasses  devices  for 
downstream  passage.  An  attempt  must 
therefore  be  made  to  establish  what 
meaning  or  meanings  that  term  has  been 
commonly  understood  to  have.  In  the 
Preamble  to  the  Final  Rule  the 
Commission  focused  on  the  scientific 
usages  of  the  term.  While  it  is  true,  as 
stated  in  that  preamble,  that  many 
scientists  consistently  use  the  term  to 
include  only  facilities  for  upstream 
passage  at  hydropower  facilities,  both 
before  and  after  1920  other  scientists 
have  used  the  term  to  include  facilities 
for  either  downstream  or  upstream 
passage.  On  the  basis  of  the  record  the 
Commission  finds  no  basis  for 
concluding  that  this  broader  scientific 
use  of  the  term  is  improper. 


'•16U.S.C.811. 

■•  Section  4.30(bHeX«ii 


"  Interior.  Commerce.  Wildlife  Federation. 
American  Riv«r».  Washington.  Orejion.  We»« 
Virginia,  and  Congressmaa  DingeU. 

••  Interior.  Attach,  i  Commerce. 

'•  £^_  Interior.  Commerce,  and  American  Siwers. 

'0  Interior.  Altech.  Z 

»'  lune  10. 1920.  c.285. 18.  41  Stat  1073. 


»»  E.g.  Wildlife  Federation.  The  parties  cite 
scienliHc  literature  predating  passage  of  the  Federal 
Dam  Act  of  1906  and  the  FWPA  of  192a  federal 
legislation  in  which  there  first  appeared  the 
language  of  section  18  of  the  FWPA  granting  lo 
certain  agencies  the  authority  »o  prcscrttje  fishways. 
as  well  as  «tte  floor  **ate  on  H»e  FPA  discussed  tn 
the  preamble  to  ttie  final  ftule. 
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supports  including  downstream  passage 
facilities  within  the  meaning  of  the  term 
"Fishway."  and  that  there  is  no  reason  to 
assume  that  Congress  used  the  term  in  a 
technical  scientific  sense.**  Commerce 
argues  that  the  term  "fishway"  should 
also  be  construed  according  to  its 
contemporary  meaning,  i.e.,  after  1920. 
According  to  Commerce's  review  of 
scientific  literature  published  during  this 
time  frame,  including  official 
publications  of  the  U.S.  Government 
agencies  entrusted  with  management 
responsibilities  over  the  nation's  fish 
resources,  the  term  encompasses 
downstream  passage  facihties. 
Commerce  points  to  the  fish  ladder  at 
Bonneville  Dam  on  the  Columbia  River. 
which  was  modified  to  facilitate 
downr'ream  as  well  as  upstream 
passage. 

Wildlife  Federation  claims  that  the 
Commission  failed  to  give  adequate 
notice  of  the  change  in  the  defitiition  of 
"fishway"  from  the  NOPR  to  the  Final 
Rule,  anid  American  Rivers  takes  the 
position  that  the  Commission  has  no 
authority  to  adopt  any  definition  of  the 
terra,  based  on  its  assertion  that 
Congress  delegated  to  the  Secretaries  of 
the  Interior  and  Commerce,  not  the 
Commission,  the  authority  prescribe 
fishways. 

The  Commission  has  carefully 
reviewed  the  meaning  of  the  term 
"fishway"  as  it  is  used  in  section  18  of 
the  FPA.  The  Commission  continues  to 
believe  that  the  legislative  history  of 
section  18,  discussed  in  the  Preamble  to 
the  Final  Rule,  fails  to  provide  any 
definitive  guidance  as  to  whether 
"fishway"  encompasses  devices  for 
downstream  passage.  An  attempt  must 
therefore  be  made  to  establish  what 
meaning  or  meanings  that  term  has  been 
commonly  understood  to  have.  In  the 
Preamble  to  the  Final  Rule  the 
Commission  focused  on  the  scientific 
usages  of  the  term.  While  it  is  true,  as 
stated  in  that  preamble,  that  many 
scientists  consistently  use  the  term  to 
include  only  facilities  for  upstream 
passage  at  hydropown  facilities,  both 
before  and  after  1920  other  scientists 
have  used  the  term  to  include  facilities 
for  either  downstream  or  upstream 
passage.  On  the  basis  of  the  record  the 
Commission  finds  no  basis  for 
concluding  that  this  broader  scientific 
use  of  the  term  is  improper. 


"  E.g.  Wildlife  Federatioii.  The  parties  cile 
scienliric  literature  predating  passage  of  the  Federal 
[)ain  Act  Of  1906  and  the  FWPA  of  192a  federal 
legistalion  in  which  there  firsi  appeared  Ihe 
language  of  section  18  of  the  FWPA  granting  \o 
certain  agencies  the  authority  *o  prescribe  fishways. 
as  well  as  «l»  tteor  tlebate  ««  rt»e  FPA  discussed  4n 
the  preamble  to  the  final  ftule. 
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The  Commission  agrees  with  those 
{requesters  who  maintain  that  ^re  is  no 
reason  to  assume,  however,  that 
Congress  used  the  term  "fishway"  in  a 
technical  sense,  as  the  term  would  be 
used  by  a  scientist  in  a  scholarly  article. 
The  Commission  has  undertaken 
additional  research  to  determine 
whether  the  term  has  a  meaning  or 
meanings  that  have  been  commonly 
accepted  outside  purely  scientific 
literature,  either  in  respected  reference 
works  or  in  other  laws.  As  a  result  the 
Commission  concludes  that,  while  the 
term  "fishway"  and  its  synonyms  have 
been  commonly  used  to  refer  to 
upstream  passage  facilities,  they  have 
also  been  commonly  used  to  refer  to 
facihties  for  downstream  passage,  and 
that  this  usage  has  occurred  both  before 
and  after  192a 

This  conclusion  i»  supported  by  many 
respected  reference  works.  Webster's 
International  Dictionary  defines  fishway 
as  "a  contrivance  for  enabling  fish  to 
pass  around  a  fall  or  dam  in  a 
stream  *  *  *."  *»  Thus  the  definition  is 
not  restricted  to  devices  to  provide 
upstream  passage.  The  Penguin 
Dictionary  of  Qvil  Engineering  defines 
fish  ladder,  fish  pass  and  fishway 
together  as  a  "channel  along  which  fish 
can  travel  up  or  down  past  a  weir  or 
dam."  '*  The  Encyclopaedia  Britannica 
states  that  fish  passes  usually  take  the 
form  of  fish  ladders  or  fish  locks.  The 
latter  are  commonly  used  in  Europe,  and 
the  encyclopedia  describes  the  function 
of  a  typical  fish  lock  as  follows:  ** 
The  Borland  fish  lock  was  developed  in 
Scotland  as  an  alternative  to  fish  ladders.  It 
operates  on  the  same  intentitttent  principle  as 
a  ship  lock  but  i»  constructed  as  a  dosed 
conduit,  bftermittent  ciowire  of  th»  gates  at 
the  bottom  causes  A»  continuous  flow 
through  the  leek  to  fiH  the  conduit  at 
intervals,  and  thus  allows  fish  waiting  ia  the 


**  Webster's  Third  New  Jntemationnl  Dirfionary 
(1961 ).  The  dictisnary  citas  a  fish  ladder  a*  an 
example  of  a  Railway,  aad  defines  Tiah  ladder"  as 
"d  series  of  pools  arranged  like  steps  by  which 
fishes  caivpass  over  a  dam  in  going  upstream."  No 
one  has  claimed  in  this  proceeding  that  a  fish  ladder 
is  not  »  fishway:  it  is  aqaaily  clear,  however,  thai  m 
fish  ladder  ia  but  one  type  of  fishway.  and  the 
mentian  of  fish  latider  in  the  definition  of  fishway  in 
this  dictionary  cannot  be  construed  to  imply  that 
only  a  fish  ladder  is  a  fishway.  .^ee  McGraw-Hilt 
Dictionary  of  Engineering  (1964)  (fiah  ladder  is  a 
"type  of  fishway  that  carries  water  around  »&ia 
through  a  series  of  stepped  tiaffles  or  boxes  and 
thus  facilitates  Ihe  migration  of  fish"}  (eirphHsrs 
added). 

"  [.  Scoff.  The  jyngain  Dictionary  of  Ovil 
Engineering  (3rd  erf.  WW)  (emphasis  added).  See 
also  the  definition  of  "fish  ladder"  in  the  KteGraw- 
Htff  Dictionary  of  Fjigineering.  supra.  A  weir  is  a 
smaH  dam. 

••  5  Encyclopaedia  Britannica  446-47  (1977( 
(emphasis  addedT- 


bottom  chamber  to  l>e  raised  through  the 
height  of  the  dam.  The  bck  atso  icrvca  at 
oOier  seasons  to  flush  yotmg  salmon  down 
past  the  dam. 

Like  the  example  of  the  fish  ladder 
referenced  by  Commerce,  a  fish  lock  can 
therefore  be  used  both  for  upstream  and 
downstream  passage  past  a  dam.**  The 
Commission  recognizes  that  some 
general  reference  works,  past  and 
present,  define  a  fishway  as  providing 
upstream  passage,  but  in  light  of  the 
common  usage  explored  herein  these 
interpretations  of  the  term's  meaning 
appear  at  best  incomplete,  and  cannot 
support  the  conclusion  that  the 
defmition  of  the  term  excludes  devices 
used,  either  partly  or  exclusively,  for 
do»«istream  fish  passage.*^ 

Legal  authorities,  as  well,  commonly 
include  downstream  passage  devices 
within  the  definition  of  fishway.  Corpus 
Juris  defines  a  fishway  as  follows:  *• 

As  contemplated  by  some  statutes,  a  fishway 
means  that,  where  there  is  an  obstruction  in 
the  sti^am  which  prevents  the  fish  from  going 
up  or  down  the  stream,  an  artificial  means  is 
a  fforderf  to  the  fish  to  pass  the  obstructioii. 

Ballentine's  Law  Dictionary  defines 
fishway  as  follows:  '* 

A  way,  provided  in  the  construction  of  a  dam. 
whereby  Sah  may  ioumey  from  below  to 
above  the  dam  ot  vice  versa. 

Of  the  eight  states  whose  current 
statutes  contain  definitions  of  the  term 
"fishway"  that  diircuss  to  which 


"  The  Fedaral  PoMicr  ComroisMoo  addressed  t)ii» 
question  in  1945.  regarding  the  Bonneville  project  on 
Ihe  Columbia  River 

Four  fish  tedders  and  three  fish  locks,  rcffrrred  to 
collectively  as  fishways.  provide  for  the  migrahon* 
of  fish  hack  and  forth  past  tha  dam. 

4  FPC  953. 957  (1945)  (emphasis  added):  see  oJmo 
B.  Rizzo.  Fish  Passage  Facilities  Design  Parameters 
for  Connecticut  Itiver  Basin  [Bureau  of  Sport 
Fisheries  h  Wildlife  19^2)  |fi«h  ladders  can  ser>'e 
the  (unction  of  mavng  fieh  dm^nstreum  as  well  aa 
upstream  past  a  dam). 

"  £«„The  Oxford  English  Dictionary  I2ded. 
1989)  (a  fishway  is  "an  anangement  for  enabhng 
fish  to  .iscend  a  fall  or  dam"):  Wetjater"*  tlnrvcrsat 
Dictianary  ftSOS)  (a  fiahway  is  an  "arranfCfnenl  by 
which  fish  may  ascend  a  waterfail  or  dam"),  bi  the 
preface  to  the  latter  dictiortary.  the  first  standard 
dictionary  of  the  English  language  prepared  and 
puhlishifd  in  the  twentieth  centmy.  the  editors 
rejected  the  principle  that  a  vMord  ahould  have  only 
one  meaning: 

ps!|n  modem  dictionary  would  be  considered 
complete  wjtl>oul  the  definitiona  that  convey  to  the 
mind  a  clear  view  of  alt  tite  senses  in  which  a  word 
is  usad.  a»  well  as  its  primary  or  mast  important 
setiae.  New  uses  of  oM  words  are  as  worthy  of  a 
place  in  the  dictionary  as  new  iwords  themselves, 
and  Ihe  editors  of  this  work  have  b«en  ever  on  (he 
watch  for  them,  as  welt  as  careful  to  include  alt 
important  speeifie  definitions  sanctioned  l>y  usage 
in  literature  or  speech. 

■*  SeA  Corpua  \>ma  Secundum  49S  (M61^ 
(emphasis  added,  footnote  omitted).. 

"  |.  Ballentine.  Ballentine's  Law  Dictionary  (3rd 
ed  1909)  (emphasis  added). 


direction  of  passage  the  term  applies, 
five  states  define  the  term  to  include 
both  upstream  and  dowmstream  passage 
facilities.'** 

Of  the  remaining  states  with  such 
statutes.,  two  states  define  a  fishway  in 
terms  of  upstream  passage,"  and  one 
state  distinguishes  between  a  fishway 
and  a  facility  for  downstream 
passage.'^  The  Commission  has  also 
found  a  number  of  state  laws,  in  effect 
prior  to  Congressional  enactment  of  the 
General  Dam  Act  of  1906,  which  provide 
that  a  fishway  includes  devices  for  both 
upstream  and  downstream  passage,^' 
as  well  as  state  court  opinions  of  the 
same  vintage  that  emphasixe  the 
importance  of  tnaintaining  the  pubtic 
right  in  maintaining  the  passage  of  fish 
up  and  down  rivers  and  streams.** 


"■  Idaho  Code  |  36-906  (1990)  (Hshway  must 
"accommodate  seasonal  niovamanl  of  fish  ap  and 
do««  the  stream  '):  Ra«.  Stat.  Misaaur>  |  252.150 
(1989)  (fishway  must  "enable  Gsh  lohavt  frae 
passage  up  and  down  said  waters  at  alt  times ')i 
Ore.  Re^•.  Slat.  |  49ejMe(l)  (fishway  must  "provide 
ade<)uuta  upstrvum  and  downstream  passage");  30 
Penn.  CS.  1  35inta)  llSSSt  (fishway  mast  "enable 
the  fish  to  aacead  and  dascaod  Ibc  waters  at  aik 
seasons");  Va.  Code  Ann.  |  29.1-532  11901) 
Ppurpose  of  such  a  fishway  is  for  anadromuus  and 
othar  migratoiy  fish  to  bave  free  passage  up  and 
down  tltc  sKeams  during  March,  A|vit  K4ay  and 
June,  and  dowa  the  streama  liuoughaut  ItK 
remaining  montlu '). 

*'  Nev.  Rev.  SlaL  Ana.  |  503.400 (1989)  tfisbway 
must  t>e  built  "so  that  at  alt  seasons  of  ttie  year  fish 
may  ascend  above  such  dam*"):  Te«.  hritaS  Wild. 
Code  {  eftUH  ri991)  (fishway  nwst  be  "saJTiciertf  to 
allow  fish  in  aU  seasons  to  aacand  like  iam"\ 

»  Alaska  Stat.  |  l&a5.MO(19eO)  ("every  dant  or 
other  obstruction  bu^tl  te  any  person  across  a 
stream  frequented  by  salmon  or  othar  fish  shall  l>e 
provided  "  *  •  with  a  durable  and  efficienl 
fshway  and  a  device  for  efKciCBt psssagr far 
dewrratream  mtgranls ').  The  Critfamia  Walar 
Board  has  staled  that  the  purpoae  <d  a  fishway  is  l» 
permit  upstream  passage  for  aaadromeus  fish.  In  re 
li'nited  Water  Conservation  District.  T9«7  Cai  EN'V 
IJIXIS  21  (September  3. 1987);  tn  re  City  ef  San  l^is 
Obispa  19it2  CaL  ENV  LEXS  2«  (August  9. 1982). 

**  Ph.  PL  302  I  IX  aaarlad  May  29, 1901.  which 
later  became  PL  44S  1 1S5.  enacted  Uay  2. 1925.  SA 
Purdon't  Pa.  Stat.  Ann.  i  165,  discussed  in 
Commonwealth  v.  Pierce. TT  Pa.  DlsL  146  tl9rnj. 
Fish  V.  Dam.  2I»  Pa.  County  CL  214  (198?)  Ilhe  law 
roi^iiirad  a  dam  to  inckide  "soaM  artificial  devices 
*  *  *  to  enabW  tlw  isk  to  ascend  aad  dascer.d  tl>e 
river  freely  at  all  seasons  of  the  year"):  Ul.  Sess. 
Laws  171.  enacted  May  31. 1879,  discussed  in  Parker 
v.  Iflinois.  Ill  HI  581.  585  (18S4)  fa  person  who 
obstrurla  a  waterway  mtMt  "place  therein  soital]le 
fishways.  in  order  that  the  free  passage  of  fish  up  or 
down  or  through  such  waters  may  not  be 
obstructed"):  and  State  v.  Beardstey.  108  Iowa  396. 
79  NW  13B.  139  (1899)  fiowa  State  statute  required 
fishways  "To  afford  a  free  passage  for  fish  up  and 
down"). 

"  Eg:  Commissioners  on  Inland  Fisheries  v. 
I  lolyolie  Water  Power  Co..  104  Mass.  44B,  450  (18-0). 
off d  sub  nom.  Holyoke  Co.  v.  L^-man.  82  U.S.  500 
(1872):  Swift  V.  Town  of  Falmouth.  187  Mass.  115.  45 
N.F..  184. 186  (1806):  Stute  v.  Roberts.  59  N.H.  258. 
257  (1879);  West  Point  Water  Power »  Lonri 
hnprovenient  Co.  v.  Sfote.  49  Neb.  218  86  N.W.  8 
(1896):  and  Sherwood  v.  Stephens.  90  P.  345  (Idaho 
1907). 
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Finally,  the  laws  of  England,  on  which 
many  laws  in  this  country  were  based, 
use  the  term  "fish  pass"  (a  synonym  of 
fishway)  to  refer  to  devices  for  both 
upstream  and  downstream  passage.'* 

Based  on  the  additional  evidence 
regarding  common  usage  of  the  term 
"fishway."  including  both  technical  and 
non-technical  usage,  we  conclude  that 
the  term  properly  applies  to  both 
upstream  and  downstream  passage. 

By  contrast,  the  requesters  have 
provided  no  support,  nor  has  the 
Commission  discovered  any  during  its 
research,  for  the  proposition  that  the 
defmition  of  "fishway"  should  be 
expanded  to  include  temperature- 
control  devices  or  minimum  flows.  The 
Commission  is  not  aware  of  any 
accepted  usage  of  the  term  that  is  this 
broad,  and  the  many  usages  the 
Commission  has  reviewed  without 
exception  use  the  term  "fishway"  to 
refer  to  physical  or  structural  devices 
that  facilitate  the  passage  of  fish  in  the 
immediate  vicinity  of  a  dam  (or  other 
such  obstruction  in  a  river  or  stream). 
Indeed,  these  claims  would  have  section 
18  of  the  FPA  far  overreach  its  bounds 
and  would,  in  effect,  turn  anything 
affecting  fish  migration  in  a  river  system 
into  a  "fishway."  Congress  clearly  did 
not  intend  the  prescriptive  authority  of 
section  18  to  have  such  a  scope,  as 
evidenced,  for  example,  in  the  many 
revisions  made  by  ECPA  to  sections  4(e) 
and  10(a)  of  the  FPA  which  are  designed 
to  protect  fish  and  wildlife  values, 
including  migrating  fish.'"  The 
Commission  has  consistently  dealt  with 
such  issues  pursuant  to  its  authority 
under  these  sections  of  the  Act.  and  in 
many  cases  an  issue  such  as  the 
appropriate  level  of  minimum  flows  is  at 
the  heart  of  the  Commission's  decision 
under  section  10(a). 

In  the  Preamble  to  the  Final  Rule,  the 
Commission  stated  that  no  limitation 
should  be  placed  on  the  type  of  fish  for 
which  fishways  may  be  prescribed, 
rejecting  the  recommendations  of  Edison 
Electric  Institute  (EEI),  the  National 
Hydropower  Association,  and  others 
that  fishways  should  be  limited  to 
passage  devices  for  migratory  fish.  On 
further  review  the  Commission  believes 
that  fishway  prescriptions  under  EPA 


"^  18  L  Hiiilsham.  Hdlsbury's  Uins  of  England 
1 667.  718  (4lh  ed.  1977)  |a  Tish  pass  must  be 
"maintained  in  such  a  condition  *  '   '  as  will 
enable  salmon  and  migratory  trout  to  pass  up  and 
down  it"). 

»•  ECPA  added  to  section  4(e|  the  language 
quoted  in  footnote  9.  supra,  and  to  section  10(a)  (1) 
the  express  requirement  that  in  any  license  issued 
(he  project  adopted  must  t>e  best  adapted  to  a 
comprehensive  plan  for.  irleraho.  "the  adequate 
protection,  mitigation,  and  enhancement  of  fish  and 
wildlifi;  (including  related  sp.iwning  grounds  and 
habitat See  footnote  10.  s'jp.-o. 


sectfon  18  should  be  limited  to  fish  that 
have  a  bona  fide  need  to  migrate  past 
the  obstacles  presented  by  hydropower 
facilities.  Accordingly,  the  Commission 
is  amending  the  definition  of  fishway  in 
the  regulations  to  make  clear  that  it 
applies  only  where  "passage  of  a 
population  is  necessary  for  the  life  cycle 
of  a  fish  species."  Such  fish  would 
include  both  anadromous  fish  and 
certain  species  of  non-anadromous  fish. 
The  definition  would  not  apply  to  fish 
having  no  manifest  need  to  migrate 
during  their  life  cycles.  The 
Commission's  decision  to  limit  the 
definition  in  this  manner  is  supported  by 
a  substantial  body  of  literature  on  the 
subject  of  fishways.  as  well  as  by 
reference  to  state  statutes  and  case  law. 

In  considering  whether  to  adopt  this 
revision,  the  Commission  reviewed  a 
large  number  of  publications  concerning 
the  need  for  or  design  of  fishways. 
These  publications  invariably  focus  on 
the  importance  of  fishways  in  ensuring 
that  fish  would  not  be  prevented  from 
their  necessary  migration.  Particularly 
suggestive  are  publications  of  the 
Departments  of  Commerce  and  the 
Interior  that  reflect  distinctions  among 
types  of  fish  and  discuss  their  differing 
needs  for  fishways. 

In  its  1917  U.S.  Bureau  of  Fisheries 
circular  entitled  The  Question  of 
Fishways.  Commerce  stated  that  the 
need  for  fishways  arises  from  the  fact 
that  "fish  have  a  migratory  tendency 
that  is  manifested  in  varying  degrees  in 
different  species."  It  continued  that  the 
migratory  need  is  most  pronounced  in 
anadromous  fish,  such  as  shad,  salmon, 
alewives.  common  sturgeon,  and  striped 
bass  (rockfish).  Other  fish  "not 
ordinarily  called  anadromous  *  *  *  still 
show  a  marked  tendency  to  move 
toward  the  headwaters  at  the  time  of 
spawning."  These  include  the  trout, 
whitefish,  and  sometimes  the  pike  perch 
(walleye)  and  the  suckers.  Commerce 
indicated  that  for  fish  in  this  second 
category,  proper  fishways  "may  be  of 
vital  importance."  Finally,  Commerce 
recognized  that  there  is  "a  general 
migratory  tendency  in  most  fish  which 
has  no  evident  definite  relation  to  the 
spawning  instinct"  but  is  probably 
governed  by  necessities  of  feeding  and 
of  protection  from  extreme  temperature. 
Commerce  concluded  that  it  did  not 
necessarily  follow  that  dams  had  any  ill 
effect  on  this  third  category  of  fish,  for 
which  an  impassable  dam  "merely 
divides  the  stream  into  two  separate 
parts,  each  complete  in  itself  so  far  as 
concerns  the  propagation  and 
abundance  of  those  particular  species." 

In  an  analysis  based  on  geographic 
drainage  areas.  Commerce  proceeded  to 


It 


specify  which  species  of  fish  did  and  did 
not  require  fishways  at  dams.  It 
concluded  that  fishways  would  be 
required  for  sturgeon,  common  eel. 
hickory  and  other  shad,  alewives, 
salmon  (except  landlocked  salmon), 
smelt,  striped  bass,  lampreys,  steelhead 
trout,  and  eulachon  (an  anadromous 
smelt),  and  sometimes  required  for 
whitefish,  landlocked  salmon,  most 
other  trout,  and  several  other  species, 
determined  that,  for  all  species  not 
specified,  it  had  "no  evidence  that  under 
ordinary  conditions  a  fishway  is 
necessary  or  desirable."  Among  these 
species  were  "gars,  bowfin,  most  of  the 
catfishes,  buffalofishes,  redhorse, 
several  species  of  sucker,  carp,  gizzard 
shad,  chubs,  pikes,  crappies.  sunfishes, 
basses,  perches,  and  burbot  (ling)." 
Commerce  reiterated,  in  conclusion, 
that,  for  the  majority  of  the  fresh-water 
food  fish,  there  was  "no  evidence,  now 
in  hand,  to  indicate  that  fishways  are 
requisite  for  the  maintenance  of  the 
species  in  normal  abundance  above 
dams  under  ordinary  conditions."  '^ 

The  Department  of  the  Interior's  Fish 
and  Wildlife  Service  has  made  a  similar 
analysis.  In  a  1944  publication  entitled 
Fishways  For  Small  Streams,  George  A. 
Rounsefell  stated  that  anadromous 
fishes,  "such  as  salmon,  shad,  sturgeon, 
alewives.  smelt,  striped  bass,  and  sea- 
run  trout  or  steelheads.  must  be  able  to 
ascend  streams  far  enough  to  reach 
spawning  grounds  *  *  •"  However,  for 
fresh-water  fishes  "the  necessity  for 
fishways  is  not  always  so  clear  cut,"  He 
concluded  that  certain  species, 
especially  the  salmonoids,  have  rather 
strict  requirements  for  spawning 
conditions  but  that,  for  many  warm- 
water  species  "which  can  reproduce  and 
make  proper  growth  without  extensive 
migration,  fishways  are  entirely 
unnecessary." 

In  another  Fish  and  Wildlife  Service 
publication,  entitled  Mitigation  and 
Enhancement  Techniques  For  the  Upper 
Mississippi  River  System  and  Other 
Large  Rivers  (1982),  the  authors  (Schnick 
and  others;  cited  below  as  Schnick) 
state:  "There  is  only  one  reason  for 
installing  a  fish  passage  facility:  To 
provide  fish  with  a  means  of  negotiating 
barriers  in  streams  that  interfere  with  or 
prevent  movement  or  migration 
essential  to  completion  of  the  life  history 
of  a  fish." 


"  In  an  even  earlier  Bureau  of  Fisheries 
publication  (1908).  entitled  Fishways.  von  Bayer 
also  addressed  the  need  for  fishways  in  illation  to 

migration: the  question  has  presented  itself 

how  to  enable  the  fish  to  ascend  to  the  headwaters 
of  rivers  in  order  to  reach  their  spawning  grounds 
for  the  propagation  of  their  kind  or  to  follow  (heir 
migratory  habits  in  search  of  food  as  heretofore." 
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specify  which  species  of  fish  did  and  did 
not  require  fishways  at  dams.  It 
concluded  that  fishways  would  be 
required  for  sturgeon,  common  eel, 
hickory  and  other  shad,  alewives. 
salmon  (except  landlocked  salmon), 
smelt,  striped  bass,  lampreys,  steelhead 
trout,  and  eulachon  (an  anadromous 
smelt),  and  sometimes  required  for 
whitefish,  landlocked  salmon,  most 
other  trout,  and  several  other  species.  It 
determined  that,  for  all  species  not 
specified,  it  had  "no  evidence  that  under 
ordinary  conditions  a  fishway  is 
necessary  or  desirable."  Among  these 
species  were  "gars,  bowfin,  most  of  the 
catfishes,  buffalofishes,  redhorse, 
several  species  of  sucker,  carp,  gizzard 
shad,  chubs,  pikes,  crappies,  sunfishes. 
basses,  perches,  and  burbot  (ling)." 
Commerce  reiterated,  in  conclusion, 
that,  for  the  majority  of  the  fresh-water 
food  fish,  there  was  "no  evidence,  now 
in  hand,  to  indicate  that  fishways  are 
requisite  for  the  maintenance  of  the 
species  in  normal  abundance  above 
dams  under  ordinary  conditions."  '^ 

The  Department  of  the  Interior's  Fish 
and  Wildlife  Service  has  made  a  similar 
analysis.  In  a  1944  publication  entitled 
Fishways  For  Small  Streams,  George  A. 
Rounsefell  stated  that  anadromous 
fishes,  "such  as  salmon,  shad,  sturgeon, 
alewives.  smelt,  striped  bass,  and  sea- 
run  trout  or  steelheads.  must  be  able  to 
ascend  streams  far  enough  to  reach 
spawning  grounds  *  *  *"  However,  for 
fresh-water  fishes  "the  necessity  for 
fishways  is  not  always  so  clear  cut."  He 
concluded  that  certain  species, 
especially  the  salmonoids,  have  rather 
strict  requirements  for  spawning 
conditions  but  that,  for  many  warm- 
water  species  "which  can  reproduce  and 
make  proper  growth  without  extensive 
migration,  fishways  are  entirely 
unnecessary." 

In  another  Fish  and  Wildlife  Service 
publication,  entitled  Mitigation  and 
Enhancement  Techniques  For  the  Upper 
Mississippi  River  System  and  Other 
Large  Rivers  (1982).  the  authors  (Schnick 
and  others;  cited  below  as  Schnick) 
state:  "There  is  only  one  reason  for 
installing  a  fish  passage  facility:  To 
provide  fish  with  a  means  of  negotiating 
barriers  in  streams  that  interfere  with  or 
prevent  movement  or  migration 
essential  to  completion  of  the  life  history 
of  a  fish." 


"  In  an  even  earlier  Bureau  of  Fisheries 
publication  (1908).  entitled  Fishways.  von  Bayer 
also  addressed  the  need  for  fishways  in  relation  to 

migration: the  question  has  presented  itself 

how  to  enable  the  fish  to  ascend  to  the  headwaters 
of  rivers  in  order  to  reach  their  spawning  grounds 
for  the  propagation  of  their  kind  or  to  follow  their 
migratory  habits  in  search  of  food  as  heretofore." 


Other  publications  generally  relate 
their  discussion  of  fishways  to  the  needs 
of  fish  requiring  nugratton  for  their 
lifecycle.  In  Problems  of  Fishway 
Construction  (1933).  Baker  and  Ciboy 
begin  by  stating: 

If  migrating  ftsh,  such  as  the  Pacific  salmon 
and  the  steelhead  trout,  are  to  be  conserved, 
efforts  must  be  made  to  maintain  stream 
chaaaeb  in  a  conditioB  which  will  permit  a 
safe  foumey  both  upstream  tWrthe  mature 
fiah  seeking  spawning  beds  and  downstream 
for  the  young  fish  hatched  in  the  headwater 
areas. 

The  authors  then  evaluate  the  success  of 
various  types  of  ftshways  in  overctnninf 
the  obstacles  that  dams  present  to  this 
necessary  migration.  The  article  is 
replete  with  references  to  "upstream- 
migrating"  and  "downstream-migrating" 
fish  and  discusses  the  behavior  of 
salmon  and  steelhead. 

In  An  Investigation  of  Fishways 
I    (1939-40).  McLeod  and  Nemenyi  define 
fishways  as  "structures  installed  to  aid 
fish  in  overcoming  obstacles  in 
migrating."  The  article  classifies 
migrating  fish  into  three  main  groups: 
Salmonides  (salmon,  trout),  which 
spawn  in  the  fall;  cyprinides  (carp  and 
allied  fishes),  which  spawn  in  the 
summer;  and  young  eels.  The  authors 
also  discuss  the  apparent  motivations 
for  migration.  They  attribute  migration 
in  salmonides  to  the  need  to  spawn  and 
in  eels  to  feeding  and  spawning  needs. 
They  postulate  that  migration  of 
cyprinides  is  not  connected  direct.^  with 
propagation  activities  or  the  need  to 
reach  definite  feeding  grounds  but  rather 
to  the  instinct  to  return  upstream  m  the 
spring  and  summer  after  having  been 
swept  dowDstream.  in  a  weakened  state, 
by  currents  in  the  autumn  and  winter: 

In  1941.  Nemenyi  compiled  An 
Annotated  Bibliography  of  Fishways, 
which  summarizes  approximately  150 
articles  about  fishways.  In  his  preface. 
Nemenyi  states: 

The  effort  of  which  the  diHereRt  migratory 
fishes  are  capable  and  the  effort  required  to 
ascend  the  different  kinds  of  fishways  are 
beginning  to  he  properly  understood,  thus 
making  possible  the  first  serious  attempts  to 
form  rational  rules  for  tiic  design  of  fishways. 

He  also  refers  to  an  increased 
understanding  of  the  "conditions  under 
which  turbines  are  passable  without 
serious  danger  to  the  downstream 

migrants The  articles  themselves. 

many  of  ihem  translated  from  other 
languages  and  dealing  with  conditions 
in  other  countries,  contain  many 
references  to  "migrating  fish"  and 
disctiss  the  behavior  of,  and  the 
problems  of  passing,  salmon,  trout,  and 
eels,  in  particular. 


In  Fish  Passage  (contained  in  A 
Century  of  Fisheries  in  North  America 
(1970),  Norman  G.  Benson,  editor),  G.|, 
Eicher  begins  by  stating:  "Passage  of 
migratory  fish  past  obstructions,  both 
natural  and  man-made  has  been  the 
subject  of  effort  and  research  on  the  part 
of  fishery  workers  on  the  American 
scene  for  many  years."  He  discusses 
"one  of  the  earliest  large-scale  attempts 
to  facilitate  anadromous  fish 
movement",  a  pool-type  fish  ladder  in 
Oregon  that  passed  large  numbers  of 
Chinook  salmon,  as  well  as  steelhead 
trout,  coho  salmon,  and  American  shad. 
Eicber  also  discusses  types  of  fishways 
for  "upstream  migrants"  and  "devices" 
designed  for  passing  "downstream 
migrants." 

A  number  of  articles  concern  the 
problems  of  fish  passage  at  particular 
dams  or  in  particular  river  systems. 
These  inevitably  focus  on  the  problems 
of  passing  fish  with  a  need  to  migrate, 
and  usually  anadromous  fish.  Ru^es 
and  Watt,  in  Ecological  Changes  Due  to 
Hydroelectric  Development  on  the  Saint 
John  River  (1975).  refer  to  dams 
impeding  access  to  upstream  spawning 
areas  by  Atlantic  salmon  and  "other 
anadromous  species."  They  furnish 
details  of  passage  facilities  designed  to 
protect  salmon  and  "migrating 
juveniles"  and  refer  to  the  partial  failure 
of  upstream  passage  facilities  to  provide 
shad  with  satisfactory  acce.ss  to 
upstream  areas.  They  also  note  that  no 
fish  passage  facilities  were  installed  in 
Grand  Falls  Dam.  the  uppermost  dam  ob 
the  river  systenu  because  anadromous 
fish  had  never  been  able  to  pass  Grand 
Falls. 

In  Fish  Passage  Facilities  Design 
Parameters  for  Connecticut  River  Basin 
(1972).  Rizzo  discusses  a  program 
entered  into  by  the  U.S.  Bureau  of  Sport 
Fisheries  and  Wildlife  (now  the  Fish  and 
Wildlife  Service),  the  National  Marine 
Fisheries  Service,  and  several  New 
England  states  "for  restoration  of 
anadromous  fish  in  the  Connecticut 
River  Basin."  The  publication  focuses  on 
American  shad  and  Atlantic  salmon.  In 
The  Passage  of  Fish  at  Bonneville  Dam 
(1940)  (in  Startford  Ichthyoiogical 
Bulletin  1  (6)).  Holmes  describes  the 
problems  of  constructing  fishways  at 
Bonneville  Dam  and  of  ensuring 
"passage  of  the  yoting  fish  on  their  way 
to  the  ocean."  He  indicates  that  a  "great 
deal  of  time  was  devoted  to  the  study  of 
the  design  of  fishways  for  the  passage  of 
the  upstream  migrants."  In  Fish 
Problems  Connected  With  Grand  Coulee 
Dam  (in  the  same  volume  of  the 
Stanford  Ichthyoiogical  Bulletin). 
Chapman  discusses  the  problems  of 
designing  fishways  at  Grand  Coulee 
Dam,  whose  construction  was  creating  a 


barrier  to  the  migration  of  spring 
Chinook  salmon.  Cohimbia  River 
sockeye  salmon,  and  steelhead  trout. 

Respected  treatises  that  examine 
fishways  also  reflect  an  emphasis  on  the 
need  to  ensure  passage  of  migratorj' 
fish.  Fisheries  Handbook  of  Engineering 
Requirements  and  Biological  Criteria 
(1973).  by  Milo  C.  Bell,  a  designer  of 
ear!>'  fishways,  de\'otes  several  chapters 
to  fishways  or  other  fish  passage 
problems.  Although  he  does  not  appear 
to  state  affirmatively  that  fish  passage 
solutions  are  designed  or  intended  only 
for  particular  fish,  his  descriptions  of 
these  solutions  invariably  refer  only  to 
species  requiring  migration  to  survive. 
For  example,  in  his  chapter  on  Locks 
and  Mechanical  Handling,  Bell  mentions 
the  particular  experience  of  salmon  in 
entering  the  devices  he  is  discussing.  In 
his  chapter  on  Fishway  Structures  at 
Dams  and  Natural  Obstructions,  he 
specifies  design  considerations  for  shad 
and  sturgeon. 

An  authoritative  text  on  fishways  is 
Design  of  Fishways  and  Other  Fish 
Facilities  (1961),  by  C.  H.  Clay.  In  his 
introductory  chapter.  Clay  states  at  the 
outset:  "Many  different  types  of  devices 
have  been  used  to  enable  fish  to  migrate 
upstream  past  dams,  waterfalls,  and 
rapids."  He  emphasizes  the  need  to 
construct  adequate  fishways  in  order  to 
preserve  the  "many  migratory  species  of 
fish  left  in  the  rivers  of  the  world."  This 
exclusive  concern  with  migratory  fish  is 
reflected  throughout  the  book.  For 
example,  in  his  chapter  on  Fishways  at 
Dams.  Clay  discusses  the  effect  of  dams 
on  migratory  fish,  the  considerations 
involved  in  designing  fishway  and 
spillway  entrances  so  that  upstream 
migration  can  occur,  and  the  species  of 
migratory  fish  that  have  used  particular 
fishways.  In  his  chapter  on  Fish  Locks 
and  Fish  Elevators.  Clay  again  evaluates 
the  success  of  these  devices  in  passing 
particular  species  of  migratory  fish. 

The  literature  provides  little  or  no 
evidence  of  the  use  of  fishways  to  pass 
all  fish,  without  restriction.  Ib  Fishways, 
by  W.  H.  Rogers  (in  Transactions  of  the 
American  Fisheries  Society.  Twenty- 
First  Annual  Meeting  (1892)).  the  author 
states  that  an  impassable  dam  thrown 
across  the  lower  portion  of  a  river: 

destroys  not  only  anadromous  fish,  but 
'  almost  all  valuable  river  fish  as  well — for  in 
their  search  for  food,  and  to  propagate  their 
species,  almost  all  river  fish  arc  more  or  less 
migratory  at  certain  seasons  of  tkte  year,  la 
proof  of  this,  alt  sorts  of  hsh  inhabiting  the 
hhidson  River  are  seen  passing  up  the 
fishway  recently  constructed  on  the 
Mechanicville  dam.  and  I  have  seen  them 
pass  up  many  other  fishways.  balh  i»  CauadM- 
and  in  this  country. 
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Rogers  thus  seems  to  suggest  that 
fishways  would  t>e  useful  for  the 
passage  of  all  species  of  fish  past  a  dam. 
However,  even  he  relates  the  use  of 
fishways  to  the  concept  of 
accommodating  fish  that  are  responding 
to  a  migratory  instinct. 

In  addition  to  Rogers,  some  of  the 
other  authorities  cited  above,  while 
clearly  relating  the  need  for  fishways  to 
the  passage  of  migrating  fish,  consider  a 
broad  range  of  species  to  be  capable  of 
migrating.  McLeod  and  Nemenyi.  whose 
work  was  directed  at  problems  in  Iowa, 
refer  to  "trout,  bass,  wall-eye  pike,  and 
northern  pike  *  *  *  crappies,  bluegill, 
perch,  and  sunfish"  as  all  being 
"prevented  from  migrating  by  a  number 
of  dams*  *  *.  The  construction  of 
suitable  fishways  at  these  dams  would 
greatly  increase  the  migrating  range  of 
the  fish,  improving  feeding  and 
spawning  conditions."  Schnick  cites  a 
1954  reference  to  the  Keokuk  Dam  as 
"an  effective  barrier  to  the  upstream 
migration  of  paddlefish.  American  eel, 
skipjack  herring,  Alabama  shad,  buffalo, 
shortnose  gar,  freshwater  drum, 
common  carp,  shovelnose  sturgeon,  and 
three  species  of  catfish."  Among  the 
species  mentioned  by  these  authorities, 
crappies.  sunfish,  pike,  perch,  carp, 
buffalo,  and  gar,  as  well  as  most  catfish, 
were  believed  by  Commerce,  in  1917. 
not  to  require  fishways.  Nevertheless, 
the  statements  of  these  authorities 
cannot  reasonably  t»e  interpreted  as 
urging  the  construction  of  fishways  for 
the  benefit  of  all  fish,  or  even  of  fish  that 
may  migrate  but  do  not  need  to.  The 
statement  of  McLeod  and  Nemenyi  is 
tempered  by  their  elaboration  that  the 
construction  of  fishways  would  improve 
"feeding  and  spawning  conditions." 
Schnick's  statement  must  be  read  in  the 
context  of  her  earlier-cited  statement 
that  the  only  reason  for  installing  a  fish 
passage  facility  is  to  overcome  barriers 
to  "migration  essential  to  completion  of 
the  life  history  of  a  fish."  '* 

The  overwhelming  body  of  the 
literature  thus  refers  to.  or  considers  the 
need  for.  fishways  in  the  context  not 
only  of  migrating  fish  but  of  fish  species 
whose  migration  is  essential  for  the 
survival  of  their  population.  The 
literature  contains  no  support  for  the 
proposition  that  fishways  should  be 


constructed  for  non-migrating  fish  and 
scant  support  for  the  proposition  that 
they  should  be  constructed  for  fish  that 
do  not  require  migration,  although  they 
may  in  fact  migrate. 

The  relation  of  fishways  to  the  need  to 
pass  fish  whose  survival  depends  on 
migration  is  also  reflected  in  state 
fishway  statutes.  Of  the  eight  state 
statutes  on  fishways  that  we  cited 
above,  five  directly  state  or  imply  that 
fishways  are  to  be  constructed  only  for 
such  fish.*»  The  remaining  states  qualify 
the  fishway  requirement  with  some  kind 
of  a  "need"  or  practicality  test.*"  This 
qualification  suggests  that,  even  in  these 
states,  the  duty  to  install  a  fishway  to 
provide  fish  passage  is  not  absolute  and 
that  a  right  of  free  passage  for  any  fish 
at  any  time,  as  may  occur  in  a  naturally 
free-flowing  river  or  stream,  is  not 
guaranteed.*' 

State  court  cases  enforcing  the 
requirement  for  fishways  also  tend  to 
reflect  the  view  that  fishway 
constnirtion  is  intended  to  benefit  only 
fish  that  need  to  migrate.  In 
Commonwealth  v.  Pierce.  17  Pa.  Dist. 
146  (1901),  the  defendant  was  charged 
with  erecting  an  obstruction  that 
prevented  the  "migration  offish."  A 
purpose  of  the  law  he  was  alleged  to 
have  violated  was  to  "preserve  the 
general  movement  of  fish  as  they  ascend 
streams  for  the  purpose  of  propagating 

their  kind /t/.  at  147.  In  PorAerv. 

Illinois.  Ill  111.  581  (1884).  the  court 
stated  that  fishways  are  used  to  provide 
passage  for  fish  that  have  "periodically 
to  pass  up  and  down  streams  for 
breeding  purposes."  such  as  salmon,  and 
to  prevent  the  destruction  of  such  fish. 
Id.  at  588.  591,  598.  In  Commissioners  on 
Inland  Fisheries  v.  Holyoke  Water 
Power  Co..  104  Mass.  446  (1870).  aff'd 


"  In  the  only  appdrenl  Congressional  comment 
on  this  issue,  in  u  debute  m  1918  on  the  proposed 
KPA  Section  ia  Representd'ive  Graham  of  Illinois 
complained  that,  because  of  the  Keokuk  Dam. 
edible  Tish:  Are  rapidly  disappearing  from  the  upper 
Mississippi  River.  The  larger  fish,  such  as  carp  and 
buffalo  and  the  ldrj»er  cattish,  migrate  up  and  down 
the  river.  In  the  spring  of  the  year  people  come  to 
the  Keiikuk  dam.  and  below  it  they  take  out  tons  of 
fish,  where  Ihev  have  come  up  to  the  foot  of  the  dam 
trying  to  ko  up  the  great  riwer 


'•  Alaska  Slat.  $  16.05  840  (1«H0H fishways 
required  for  "salmon  or  other  fish"|;  Idaho  Code 
§  36-906(a|  (1990)  (fishways  must  accommodate 
"seasonal  movements  of  fish  up  and  down  the 
stream");  Nevada  Rev.  Stat.  Ann.  5  503.400.1 
(purpose  of  fishways  is  'so  that  at  all  seasons  of  the 
year  fish  may  ascend  alnive  such  dams  *   '    '  to 
deposit  their  spawn '):  Je\.  Parks  S  Wild.  Code 
§  136.109(a)  (1991)  (fishways  required  "to  allow  fish 
in  rill  seasons  to  ascend  the  dam  or  other 
obstruction  for  the  purpose  of  depositing  spawn"); 
and  Va.  OKle  Ann.  \  29.1-532  (1991)  (fishways 
required  10  ensure  "the  free  passage  of  anadromous 
and  other  migratory  fish"). 

«°  Rev.  Stat.  Missouri  i  252.150  (1989)  (tishways 
required  if  they  are  "necessary."  but  if  they  are 
"impractical  or  unnecessary"  programs  to  slock 
hatchery-bred  fish  may  bt  substituted |;  Ore.  Rev. 
Stat.  S  496.266  (1)  (1968)  (fishway  must  provide 
"adequate"  passage  for  Tish):  and  30  Penn.  C.  S. 
\  3S01(a)  (1989)  (fishwavs  required  except  where 
they  are  not  "practical  or  advisable"). 

*'  As  a  comparison,  in  F.ngland.  fishways  (called 
"fish  passes")  are  required  to  provide  pa.ssage  for 
"salmon  or  migratory  trout."  18  l_  f  lailsham. 
Halsbury's  l^iws  of  Kngland.  1  fifib.  718  (4lh  ed. 
1977). 


sub  nom.  Holyoke  Co.  v.  Lyman,  82  U.S. 
500  (1872).  fishways  were  required  to 
prevent  the  obstruction  to  migration  of 
shad  upriver  to  spawning  grounds  and 
back  downstream  to  the  sea.  The  court 
in  Swift  V.  Town  of  Falmouth,  167  Mass. 
115.  45  N.E.  184  (1896),  stated  that 
fishways  are  for  "migratory  fish"  such 
as  alewives  and  herring  that  run  "up 
natural  streams  during  spawning  time 
and  *  *  *  return  to  the  sea  *  *   *."  45 
N.E.  at  186.  In  Sherwood  v.  Stephens,  90 
P.  345  (Idaho  1907),  the  court  ruled  that 
there  is  a  "common  right  to  have  fish 
inhabit  and  spawn  in  the  stream.  For 
this  purpose,  they  must  have  a  common 
passageway  to  and  from  their  spawning 
and  feeding  grounds."  90  P.  at  347. 
quoting  from  State  v.  Theriault.  41  All. 
1030.  7QVt.  617.*2 

The  Commission's  own  treatment  of 
fishway  prescriptions  is  consistent  with 
our  revised  definition.  For  example,  we 
cited  two  recent  Commission  cases  in 
the  preamble  to  the  Final  Rule  regarding 
fishway  protection  under  FPA  section 
18.  In  Lynchburg  Hydro  Associates,  39 
FERC 1 1,079  (1987),  the  Commission 
decided  to  reserve  authority  to  prescribe 
fishways  for  striped  bass,  shad,  alewife. 
and  herring,  all  anadromous  fish.  In 
Eugene  Water  and  Electric  Board,  49 
FERC  H  61,211  (1989),  the  Commission 
required  the  provision  of  fishways  for 
salmon.  In  its  request  for  rehearing. 
Interior  cited  five  cases  in  support  of  its 
contention  that  fishways  must  include 
downstream  passage  devices.  One  of 
these  cases  is  Lynchburg.  The  other 
cases  all  concern  anadromous  fish,  such 
as  salmon,  striped  bass,  shad,  alewife 
and  herring.*^ 

In  considering  the  adoption  of  this 
restricted  definition,  we  also  reviewed 
other  Commission  orders  in  which 
fishways  were  prescribed  or 
recommended.  In  all  of  these  cases  the 
primary  reason  given  by  Commerce  or 
Interior  for  requiring  installation  of 
fishways,  or  for  reserving  the  authority 
to  prescribe  them  during  the  term  of  the 


**  Other  state  court  cases,  while  not  clearly 
stating  that  the  fishway  construction  requirement 
applies  to  fish  requiring  migration  for  survival, 
nevertheless  relate  the  requirement  to  migration. 
For  example,  in  Slate  v.  Beorttsley.  108  Iowa  396.  79 
N.W.  138  (1899).  the  court  indicated  that  fishways 
are  designed  to  prevent  obstruction  to  the  migration 
of  fish.  In  Stole  v.  Rotterls.  59  N.H.  256  (1879).  the 
court  slated  that  right  "to  have  migratory  Tish  pass 
In  their  accustomed  course  up  and  down  rivers  and 
streams  is  a  public  right."  Id.  at  257.  And  in  IVest 
Point  Water  Power  f-  Land  Improvement  Co.  v. 
Stole.  49  Neb.  2ia  66  N.W.  6  (1896).  the  court  stated 
that  fishways  are  for  "migratory  fish." 

♦»  Greenwood  Ironworks.  4l  FERC1  62.023  (1987); 
Appomattox  River  Water  Authority.  45  FERC  ^ 
62.243  (1988);  Commonwealth  Hydroelectric.  41 
FFJtC  \  62.309  (1987);  and  Bangor  Hydro-F.lectnc 
Co..  41  YTS.C  \  62.304  (1987). 
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sub  nom.  Holyoke  Co.  v.  Lyman.  82  U.S. 
500  (1872),  fishways  were  required  to 
prevent  the  obstruction  to  migration  of 
shad  upriver  to  spawning  grounds  and 
back  downstream  to  the  sea.  The  court 
in  Swift  v.  Town  of  Falmouth.  167  Mass. 
115,  45  N.E.  184  (1896).  stated  that 
fishways  are  for  "migratory  fish"  such 
as  alewives  and  herring  that  run  "up 
natural  streams  during  spawning  time 
and  •  *   *  return  to  the  sea  *  *   *."  45 
N.E.  at  186.  In  Sherwood  v.  Stephens.  90 
P.  345  {Idaho  1907),  the  court  ruled  that 
there  is  a  "common  right  to  have  fish 
inhabit  and  spawn  in  the  stream.  For 
this  purpose,  they  must  have  a  common 
passageway  to  and  from  their  spawning 
and  feeding  grounds."  90  P.  at  347. 
quoting  from  State  v.  Theriault.  41  Atl. 
1030.  70  Vt.  617.* 2 

The  Commission's  own  treatment  of 
fishway  prescriptions  is  consistent  with 
our  revised  definition.  For  example,  we 
cited  two  recent  Commission  cases  in 
the  preamble  to  the  Final  Rule  regarding 
fishway  protection  under  FPA  section 
18.  In  Lynchburg  Hydro  Associates,  39 
FERC 1 1,079  (1987),  the  Commission 
decided  to  reserve  authority  to  prescribe 
fishways  for  striped  bass,  shad,  alewife. 
and  herring,  all  anadromous  fish.  In 
Eugene  Water  and  Electric  Board,  49 
FERC  H  61,211  (1989),  the  Commission 
required  the  provision  of  fishways  for 
salmon.  In  its  request  for  rehearing. 
Interior  cited  five  cases  in  support  of  its 
contention  that  fishways  must  include 
downstream  passage  devices.  One  of 
these  cases  is  Lynchburg.  The  other 
cases  all  concern  anadromous  fish,  such 
as  salmon,  striped  bass,  shad,  alewife 
and  herring.*^ 

In  considering  the  adoption  of  this 
restricted  definition,  we  also  reviewed 
other  Commission  orders  in  which 
fishways  were  prescribed  or 
recommended.  In  al)  of  these  cases  the 
primary  reason  given  by  Commerce  or 
Interior  for  requiring  installation  of 
fishways,  or  for  reserving  the  authority 
to  prescribe  them  during  the  term  of  the 


"  Other  stale  court  cases,  while  not  clearly 
slating  that  the  fishway  construction  requirement 
applies  to  fish  requiring  migration  for  survival, 
nevertheless  relate  the  requirement  to  migration. 
For  example,  in  Slate  v.  Beonlsley.  lOB  Iowa  396.  79 
N.W.  138  (1899).  the  court  indicated  that  fishways 
are  designed  to  prevent  obstruction  to  the  migration 
of  fish.  In  State  v.  Roberls.  59  N.H.  256  (1879).  the 
court  stated  that  right  "to  have  migratory  fish  pass 
In  their  accustomed  course  up  and  down  rivers  and 
streams  is  a  public  right."  Id.  al  257.  And  in  IVesf 
Point  Water  Power  fi'  Land  Improvement  Co.  v. 
Slate.  49  Neb.  2ia  66  N.W.  6  (1896).  the  court  stated 
that  Tishways  are  for  "migratory  fish." 

"  Greenwood  Ironworks.  4l  FERC  1  62.023  (1987|: 
Appomattox  River  Water  Authority.  45  FERC  ^ 
62.243  (1988):  Commonwealth  Hydroelectric  41 
FFJtC  i  62.309  (1987);  and  Bangor  Hydro-F.leclnc 
Co..  41  FFJIC 1  62.304  (1987). 


license,  pursuant  to  section  18  of  the 
FPA,  was  to  benefit  salmonids.  In  the 
occasional  cases  that  mentioned 
fishways  benefiting  resident  fish,  these 
benefits  were  only  incidental  to  the 
main  purpose  of  the  fishway.  helping  the 
salmonids  in  their  migrations. 

The  Commission  also  notes  that  the 
definition  of  fishways  states  that  flows 
within  the  fishway  will  be  considered 
part  of  it  only  where  they  are 
"necessary  for  its  operation."  This 
statement  is  as  true  for  downstream 
fishways  as  it  is  for  upstream  fishways. 
The  Commission  will  review  the  basis 
for  any  specific  flows  under  this 
standard. 

The  Commission  finds  no  basis  to 
conclude  that  there  was  inadequate 
public  notice  of  the  fishway  issue,  since 
a  complete,  detailed  definition  of  the 
term  was  included  in  the  NOPR.  and  all 
modifications  to  that  definition  made 
during  this  proceeding  have  been  in 
response  to  comments  filed.  The 
Commission  has  carefully  and  fully 
considered  all  arguments  and  evidence 
on  this  issue  that  were  submitted  in  the 
comments,  reply  comments,  and 
requests  for  rehearing  that  have  been 
filed. 

4.  Ready  for  Environmental  Analysis 

In  the  Final  Rule,  the  Commission 
adopted  a  definition  of  "ready  for 
environmental  analysis."  **  The 
Commission  will  deem  an  application 
ready  for  environmental  analysis  when 
there  is  no  need  for  the  applicant  to  file 
additional  information  or  when  any 
additional  information  requested  by  the 
Commission  has  for  the  most  part  been 
filed  and  found  adequate.  At  this  point, 
and  not  before,  under  the  revised 
regulations  the  Commission  will  ask  for 
public  comments  and  agency 
recommendations  on  the  merits  of  the 
application.  This  procedure  was 
adopted  to  avoid  placing  the  public  and 
the  agencies  in  the  predicament  of  either 
making  timely  submissions  with  an 
incomplete  factual  basis  or  submitting 
their  comments  and  recommendations 
after  the  deadline  set  by  the 
Commission. 

Washington  objects  to  the  definition, 
alleging  that  under  it  agencies  may  still 
be  required  to  make  recommendations 
when  the  scientific  studies  conducted  by 
the  applicant  are  inadequate.  Commerce 
wants  the  Commission  to  obtain  the 
concurrence  of  the  fish  and  wildlife 


**  Section  4.30(b)  (26):  "Ready  for  environmental 
analysis"  means  the  point  in  the  processing  of  an 
application  for  an  original  or  new  license  or 
exemption  from  licensing  which  has  l>een  accepted 
for  niing.  where  substantially  all  additional 
information  requested  by  the  Commission  has  l>een 
filed  and  found  adequate. 


agencies  in  the  determination  of  when 
an  application  is  ready  for  i 

environmental  analysis. 

The  Commission  sees  no  reason  to 
change  the  definition  of  this  term,  nor  is 
it  necessary  to  require  the  concurrence 
of  fish  and  wildlife  agencies  before  the 
determination  is  made  that  an 
application  is  ready  for  environmental 
analysis.  The  Commission  will  make 
this  determination  only  if  and  when  the 
applicant  has  furnished  the  information 
necessary  to  serve  as  a  basis  for  the 
evaluation  of  the  proposed  project's 
impact  on  the  environment.  The  revised 
regulations  establish  procedures  prior  to 
filing  and  immediately  after  filing  an 
application  with  the  Commission, 
pursuant  to  which  agencies  can  request 
studies  and  raise  questions  about  their 
adequacy.  The  Commission  will 
carefully  consider  all  views  of  the 
agencies  concerned  prior  to  making  a 
determination  that  an  application  is,  or 
is  not,  ready  for  environmental  analysis. 

5.  Resource  Agency 

Resource  agency  is  a  term  used  in  the 
regulations.  For  example,  §  4.38  requires 
applicants  to  consult  with  "the  relevant 
Federal,  state,  and  interstate  resource 
agencies  *  *  *."  Accordingly,  the 
regulations  set  forth  the  following 
definition  of  this  term:  ♦* 

"Resource  agency"  means  a  Federal,  state,  or 
interstate  agency  exercising  administration 
over  the  areas  of  flood  control,  navigation, 
irrigation,  recreation,  fish  and  wildlife,  water 
resource  management,  or  cultural  or  other 
relevant  resources  of  the  state  or  states  in 
which  a  project  is  or  will  be  located. 

Interior  and  American  Rivers  ask  that 
the  National  Park  Service  be  included  in 
the  definition,  citing  various  laws 
recognizing  Park  Service  expertise  and 
authority  relevant  to  the  hydropower 
program,  including  the  River  Watch 
Program.  For  this  reason  these 
requesters  argue  that  the  Park  Service 
should  be  consulted  by  applicants  for 
proposed  hydropower  facilities.  Interior 
also  asks  that  Indian  tribes  be  included 
in  the  definition. 

The  Commission  has  already 
addressed  the  appropriate  role  of  Indian 
tribes  in  the  pre-flling  consultation 
process  and  in  hydropower  proceedings, 
as  reflected  in  the  revised  regulations  in 
parts  4  and  16  and  as  explained  at 
length  in  the  Preamble  to  the  Final  Rule. 
It  is  unnecessary  to  alter  the  definition 
of  resource  agencies  for  this  purpose  or 
to  make  any  other  changes  in  the 
regulations  regarding  Indian  tribes. 

We  agree  with  the  requesters, 
however,  that  in  light  of  its 
administrative  responsibilities  under 


federal  law  the  National  Park  Service 
should  be  consulted  by  hydropower 
applicants.  We  think  the  appropriate 
place  to  emphasize  this  fact  is  in 
§S  4.38(a)  (1)  and  16.8(a)  (1),  where  we 
will  add  the  Park  Service  to  the 
illustrative  hst  of  resource  agencies  with 
whom  applicants  must  consult  prior  to 
filing  their  applications  with  the 
Commission.  Finally,  we  are  revising  the 
definition  to  clarify  and  emphasize  that 
reference  to  agencies  exercising 
administration  over  "water  resource 
management"  includes  agencies 
administering  disposition  of  water 
rights. 

B.  Pre-bearing  Procedures  and  Related 
Issues 

1.  Pre-filing  Consultation 

In  the  Final  Rule,  the  Commission 
revised  its  regulations  governing  pre- 
filing  consultation  by  applicants  for 
original  licenses  and  exemptions.*'  This 
revision  was  based  on  the  similar 
provision  for  pre-filing  consultation  by 
applicants  for  new  licenses.*^  As  under 
previous  regulations,  applicants  for 
original  licenses  and  exemptions  are 
required  to  go  through  a  three-stage 
process  prior  to  filing  their  applications 
with  the  Commission.  In  the  first  stage, 
the  applicants  must  notify  resource 
agencies  of  their  plans;  in  the  second 
stage  the  applicants  must  conduct 
studies  of  the  impact  of  their  proposal 
on  resources  and  submit  a  draft 
application  to  the  agencies  for  comment; 
and  in  the  third  stage  the  applicants  file 
their  applications  with  the  Commission 
and  serve  copies  on  consulted  agencies. 
The  revision  added  a  requirement  that 
the  applicant  conduct  a  public  meeting 
in  the  first  stage,  meet  with  resource 
agencies  to  resolve  any  disagreements 
regarding  necessary  studies  and  the 
draft  application,  and  study  reasonable 
hydropower  alternatives  to  the  proposed 
facilities.  A  mechanism  for  submitting 
disputes  over  necessary  studies  to  the 
Commission  was  added  in  response  to 
comments  received. 

American  Rivers  objects  to  what  it 
characterizes  as  the  virtual  exclusion  of 
the  public  from  the  pre-filing 
consultation  process.  It  claims  that 
allowing  the  public  to  participate  fully  in 
the  process  would  not  delay  the 
preparation  of  applications,  would 
improve  the  quality  of  appHcations  filed 
with  the  Commission,  and  would 
increase  the  public's  confidence  in  the 
fairness  of  the  process.  American  Rivers 
cites  as  an  example  of  procedures  that 


"  Section  4.30(b}  (28). 


**  Section  4.3& 
*'  Section  16.8. 
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should  be  required  by  the  Commission 
for  all  applicants  the  practices  of  the 
Stale  of  Maine  regarding  hydropower 
applications.  Maine  allegedly  gives 
notice  of  and  solicits  public  input  on 
draft  applications  submitted  to  state 
resource  agencies  during  the  second 
stage  of  pre-filing  consultation  and 
allows  members  of  the  public  to  attend 
any  stage  two  meetings  between  state 
agencies  and  the  applicant.  American 
Rivers  claims  that  the  National 
Environmental  Pobcy  Act  (NEPA)  ♦» 
applies  to  the  pre-filing  consultation 
process  and  supports  its  request  for  an 
expanded  role  for  private  citizens  to 
participate. 

American  Rivers  also  objects  to 
restricting  the  required  analysis  by  the 
applicant  of  alternatives  to  hydropower 
facilities  only,  claiming  that  this  limit 
violates  NEPA,  FPA  section  4(e).  and  the 
Commission's  own  goals  of  promoting 
efficiency  in  the  preparation  and 
processing  of  applications. 

The  Commission  has  expanded  the 
role  of  the  public  in  the  pre-filing 
consultation  process  and  has  initiated  in 
this  rulemaking  other  reforms,  such  as 
requirements  for  additional  local  notice 
and  public  files,  that  were  previously 
not  provided  in  the  hydropower 
program.**  The  Commission  welcomes 
initiatives  on  the  state  level,  such  as 
those  in  Maine,  to  supplement  the 
Commission's  efforts  in  this  regard.  We 
do  not  think  it  is  appropriate  at  this 
time,  however,  to  require  additional 
procedures  for  public  participation  in 
the  pre-filing  consultation  process.  The 
goals  of  this  process  are  to  improve  the 
quality  of  applications  filed  with  the 
Commission  and  to  expedite  the 
processing  of  those  applications,  and  we 
believe  that  the  more  detailed  pre-filing 
consultation  regulations  already 
adopted  will  achieve  these  goals. 
This  rulemaking  has  also  made 
numerous  revisions  to  the  Commission's 
hearing  procedures  on  hydropower 
applications  and  has  explained  the 
procedures  in  great  detail,  so  that 
members  of  the  public  may  know  when 
and  how  they  may  participate  in  the 
hearings,  on  the  basis  of  which  the 
Commission  makes  its  final  decisions. 
Should  members  of  the  public  wish  to 
participate  more  actively  in  the  pre- 
filing  consultation  process  concerning  a 
particular  hydropower  application,  they 
may  take  advantage  of  programs  such  as 
Maine's  or  they  may  take  the  initiative 
to  contact  the  applicant  directly  and 
make  more  detailed  presentations  of 


their  views.  Going  beyond  these  steps  to 
require  in  all  cases  additional  pre-filing 
procedures  for  consultation  with  the 
public  would  in  our  view  unnecessarily 
complicate  and  encumber  this  process, 
risking  delays  that  could  undercut  the 
Commission's  goals  for  the  pre-filing 
consultation  process.  Nor  has  American 
Rivers  shown  how  this  process  is  in  any 
way  inconsistent  with  NEPA.*" 

American  Rivers  has  not  given  any 
new  reasons  for  requiring  an  applicant 
to  study  non-hydropower  alternatives  to 
its  proposal.  The  Commission  fully 
considered  this  argument  and  stated 
why  it  was  rejected  in  the  Final  Rule." 

2.  Scientific  Studies 

In  diis  rulemaking,  the  Commission 
addressed  questions  concerning  which 
types  of  scientific  study  of  the  impact  of 
hydropower  proposals  an  applicant 
should  be  required  to  conduct.  The 
Commission  proposed  and  adopted,  in 
response  to  the  comments  filed, 
procedures  for  determining  when  and 
how  resource  agencies  may  request 
studies  of  potential  applicants  in  the 
pre-filing  consultation  process,  what 
support  for  such  study  requests  should 
be  furnished,  tbe  obligations  of 
applicants  to  conduct  such  studies,  how 
disputes  regarding  such  study  requests 
may  be  resolved,  and  when  and  how  the 
issue  of  the  adequacy  of  studies  will  be 
addressed  after  a  hydropower 
application  is  filed. 

The  Commission  stated  both  its 
dedication  to  a  full  exploration  of  the 
resource  impacts  of  a  hydropower 
proposal,  based  on  reasonable  and 
necessary  scientific  studies  conducted 
by  the  applicant  and  its  concern  that 
certain  study  requests  may  cause  undue 
delay  in  the  preparation  and  processing 
of  hydropower  applications.  Under  the 
revised  regulations,  in  the  first  stage  of 
the  pre-filing  consultation  process, 
resource  agencies  must  furnish  the 
applicant  with  a  clear  description  of  the 
basis  for  each  study  request  an 
explanation  of  why  the  study 
methodology  specified  is  more 
appropriate  than  alternatives,  and 
documentation  that  the  use  of  the  study 
methodology  is  a  generally  accepted 
practice  that  will  be  useful  to  the  agency 
in  furthering  the  resource  goals  affected 
by  the  proposed  project"  During  the 


second  stage  of  pre-filing  consultation, 
an  applicant  must  conduct  any 
reasonable  study  that  is  necessary  for 
the  Commission  to  make  an  informed 
decision  on  the  merits  of  its 
application.'*  Disputes  about  study 
requests  may  be  referred  to  the 
Commission  for  decision.**  Within  45 
days  after  an  application  is  tendered  for 
filing  with  the  Commission,  anyone  can 
request  that  additional  studies  be 
conducted  by  an  applicant,  so  long  as 
the  request  is  accompanied  by  a 
detailed  showing  of  why  the  study  is 
reasonable  and  necessary  for  the 
Commission  to  make  an  informed 
decision  on  the  merits  of  the 
application.**  Notice  of  the  filing  of  the 
apphcation  would  be  given  by  the 
applicant  inserting  a  notice  in  a  local 
newspaper  published  in  the  county 
where  the  project  is  located  and.  in  the 
case  of  resource  agencies,  by  the 
applicant  serving  a  copy  of  the 
application  on  each  agency  consulted.** 

A  number  of  agencies  and 
environmental  groups  object  to  any 
requirement  in  the  regulations  that 
agencies  justify  their  study  requests.*^ 
They  allege  that  such  a  requirement 
would  place  a  severe  burden  of  proof  on 
the  agencies,  and  that  requested  studies 
should  be  presumed  valid  and  should  be 
required  unless  the  applicant  or  the 
Commission  can  show  that  a  r^uested 
study  is  not  necessary  or  that  the 
information  is  already  available.** 

American  Rivers  objects  to  the  notice 
provisions  for  the  tendering  for  filing  of 
applications  and  asks  that  public  notice 
of  this  filing  date  be  given  by  the 
Commission  through  the  Federal 
Register.  American  Rivers  complains 
that  under  the  former  regulations,  it 
could  raise  questions  about  the 
adequacy  of  studies  in  its  comments  on 
an  application  after  it  was  accepted  for 
filing,  but  that  under  the  new  regulations 
such  questions  may  not  be  raised  after 
the  45-day  deadline  following  the 
tendering  of  the  application  to  the 
Commission.  American  Rive<^  argues 
that  citizens  groups  are  denied  a 
meaningful  role  in  the  pre-filing 
consultation  process,  and  that  therefore 
this  rule  change  is  particularly  unfair. 
American  Rivers  contends  that  notice 
published  in  local  newspapers  where  a 
proposed  hydropower  project  is  located 
is  inadequate,  because  there  are 


••  42  U.S.C  4321  el ««?.  (1968). 

**  See  the  more  detailed  explanation  of  these 
recent  changes  in  the  Preamble  to  the  Final  Rule, 
section  IV.D.2. 


*'  See  the  discuSMon  of  the  NEPA  process  in  tke 
Commission's  hydropower  program,  including  its 
relationship  to  pre-flling  consultation,  in  section 
IV.C8.  of  the  Preamble  to  the  Final  Rule. 

»'  Preamble,  section  IV.B.1. 

»»  Section  4.38(bM4). 


"  Section  4.38(cMl)- 
**  Section  4.38  (b)  and  (c). 
»•  Section  4.32  (b)(7). 

••  Section  4.32(b)  (8).  4J8(d)  (2).  16.8|d  (2). 
"  Interior.  Commerrx.  Califomia  Fish  and  Came, 
West  Virginia,  and  Wildlife  Federation. 
**  Commerca. 
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second  stage  of  pre-filing  consultation, 
an  applicant  must  conduct  any 
reasonable  study  that  is  necessary  for 
the  Commission  to  make  an  informed 
decision  on  the  merits  of  its 
application.**  Disputes  about  study 
requests  may  be  referred  to  the 
Commission  for  decision.**  Within  45 
days  after  an  application  is  tendered  for 
filing  with  the  Commission,  anyone  can 
request  that  additional  studies  be 
conducted  by  an  applicant,  so  long  as 
the  request  is  accompanied  by  a 
detailed  showing  of  why  the  study  is 
reasonable  and  necessary  for  the 
Commission  to  make  an  informed 
decision  on  the  merits  of  the 
application.**  Notice  of  the  filing  of  the 
application  would  be  given  by  the 
applicant  inserting  a  notice  in  a  local 
newspaper  published  in  the  county 
where  the  pro)ect  is  located  and.  in  the 
case  of  resource  agencies,  by  the 
applicant  serving  a  copy  of  the 
application  on  each  agency  consulted.** 

A  number  of  agencies  and 
environmental  groups  object  to  any 
requirement  in  the  regulations  that 
agencies  justify  their  study  requests.*^ 
They  allege  that  such  a  requirement 
would  place  a  severe  burden  of  proof  on 
the  agencies,  and  that  requested  studies 
should  be  presumed  valid  and  should  be 
required  unless  the  applicant  or  the 
Commission  can  show  that  a  requested 
study  is  not  necessary  or  that  the 
information  is  already  available.*" 

American  Rivers  objects  to  the  notice 
provisions  for  the  tendering  for  filing  of 
apphcations  and  asks  that  public  notice 
of  this  filing  date  be  given  by  the 
Commission  through  the  Federal 
Register.  American  Rivers  complains 
that,  under  the  former  regulations,  it 
could  raise  questions  about  the 
adequacy  of  studies  in  its  comments  on 
an  application  after  it  was  accepted  for 
filing,  but  that  under  the  new  regulations 
such  questions  may  not  be  raised  after 
the  45-day  deadline  following  the 
tendering  of  the  application  to  the 
Commission.  American  Rive"^  argues 
that  citizens  groups  are  denied  a 
meaningful  role  in  the  pre-filing 
consultation  process,  and  that  therefore 
this  rule  change  is  particularly  unfair. 
American  Rivers  contends  that  notice 
published  in  local  newspapers  where  a 
proposed  hydropower  project  is  located 
is  inadequate,  because  there  are 


"  Section  4.38(cMl)- 
"  Section  4.36  (b)  and  (c). 
»•  Section  432  (b)(7). 

••  Section  4.32(b)  (8).  4J8(cl)  (2).  16.8((1  (2>. 
*''  Interior.  Commerce,  California  Fiih  and  Came. 
Weal  Virginia,  and  Wildlife  Federation. 
»»  Commerce. 


hundreds  of  such  newspapers  in  large 
states  and  about  10,(X)0  newspapers  in 
the  country.  American  Rivers  states 
that,  while  members  of  citizens  groups 
concerned  about  hydropower 
development  do  regularly  review  the 
Federal  Register,  they  do  not  and  cannot 
reasonably  be  expected  to  read 
newspapers  in  all  the  counties  where 
hydropower  proposals  of  interest  to 
I    them  may  be  located.  As  a  result,  it 
I   argues  that  the  revised  regulations  may 
deprive  citizens  groups  of  the 
opportunity  to  present  their  views  to  the 
Commission  on  the  adequacy  of 
scientific  studies  conducted  by  an 
applicant.  In  addition,  American  Rivers 
submits  that  60  rather  than  45  days  is  a 
reasonable  time  to  expect  comments  on 
the  study  question  following  reasonable 
notice  of  the  filing  of  a  hydropower 
application,  and  that  the  Commission 
should  adopt  procedures  to  ensure  use 
of  staggered  study  comment  deadlines 
for  any  state  where  a  large  number  of 
hydropower  applications  is  filed  at  the 
same  time.** 

On  the  other  hand.  EEI  objects  to  any 
provision  allowing  requests  to  be  made 
for  scientific  studies  after  an  application 
is  filed.  EEI  maintains  that  such  issues 
should  be  addressed  solely  in  the  pre- 
filing  consultation  process  and  that 
§  4.32(b)(7)  should  be  deleted. 

The  Commission  has  already 
addressed  many  of  these  arguments  in 
the  preamble  to  the  Final  Rule.*°  The 
Commission  continues  to  believe  that 
the  procedures  it  has  adopted,  to 
address  the  issue  of  what  scientific 
studies  an  applicant  must  conduct,  do 
not  impose  an  excessive  burden  on 
resource  agencies.  To  require  them  to 
describe  in  appropriate  detail  the  study 
sought  and  explain  why  it  is  reasonable 
and  necessary  is  the  least  that  can  be 
done  to  ensure  that  expensive  and  time- 
consuming  studies  are  not  imposed  on 
applicants  when  there  are  less 
burdensome  methods  available  to 
provide  the  record  the  Commission 
requires  in  order  to  make  a  decision  on 
the  merits  of  an  application,  including 
its  resource  impacts. 

The  showing  required  of  an  agency 
requesting  scientific  studies  will  vary 
with  the  facts  of  a  case.  For  simple 
^study  requests,  especially  those  that 
have  been  regularly  used  by 
hydropower  applicants,  there  is  no  need 
for  the  description  and  justification  for 
the  request  to  be  lengthy.  On  the  other 
hand,  where  an  agency  wants  an 
applicant  to  conduct  an  elaborate  or 
expensive  study,  the  agency  must  be 


careful  to  explain  fully  what  study  is 
being  requested  and  why.  so  that  the 
applicant  and.  where  appropriate,  the 
Commission  can  intelligently  evaluate 
the  request.  Disputes  over  requested 
studies  can  be  referred  to  the 
Commission  by  either  an  agency  or  an 
applicant.  The  revised  regulations  in 
part  4,  based  on  those  in  part  16 
applicable  to  applicants  for  new 
licenses,  apply  these  procedures  to  all 
applicants  for  hydropower  facilities  and 
codify  the  practices  that  the  Commission 
has  evolved  for  weighing  study  requests. 
However,  we  remind  applicants  that 
they  are  ultimately  responsible  for 
ensuring  the  adequacy  of  their 
applications.  Therefore,  while  resource 
agencies  may  request  studies  of 
particular  interest  to  those  agencies,  the 
applicant  is  required  to  conduct  such 
additional  studies  and  collect  such 
additional  data  as  is  needed  to  file  an 
acceptable  license  application. 

The  Commission  agrees,  however, 
that  the  public  notice  provisions, 
relating  to  the  filing  of  applications, 
need  improvement  in  order  to  provide 
more  opportunity  for  concerned  citizens 
to  make  their  views  known  to  the 
Commission  on  the  study  issue.  The 
Federal  Register  has  been  accepted  as 
the  appropriate  vehicle  for  giving  notice 
to  the  public  of  important  matters 
affecting  their  rights.*'  Accordingly,  the 
Commission  is  revising  §  4.32(b)(7)  of 
the  regulations  to  require  that  notices  be 
published  in  the  Federal  Register  of  the 
tendering  for  filing  of  all  hydropower 
applications;  all  applicants  for  license  or 
exemption  will  be  required  to  furnish 
the  Commission  with  a  draft  of  this 
notice.  The  Commission  is  also  requiring 
that  local  publication  of  the  notice  for 
the  tendering  for  filing  of  an  application 
be  made  at  least  twice  and  is  extending 
to  60  days  after  filing,  or  such  longer 
periods  as  the  Commission  believes  is 
appropriate  in  particular  cases,  the 
deadline  for  filing  with  the  Commission 
comments  on  or  requests  for  additional 
studies.*' 

The  Commission  does  not  agree  with 
EEI  that  it  is  inappropriate  to  allow  any 
party  to  raise  issues  concerning  the 
adequacy  of  studies  after  an  application 
is  filed,  since  the  Commission's 
regulations  do  not  grant  to  the  public  the 


**  See  also  the  requests  filed  by  Interior,  Oregon, 
and  West  Virginia. 
••  Section  IV.B.3. 


*'  E.g..  Federal  Cmp  Insurance  Corp.  v.  Merrill. 
332  U.S.  380  (1947). 

*'  The  Commission  is  making  a  related  change  to 
{  4.32(e)(2)  (i)  and  (ii)  of  the  regulations,  to  allow  the 
Director  of  OHL  90  days,  instead  of  the  60  days 
provided  by  the  current  regulations,  in  which  he 
may  reject  an  application  as  patently  deficient.  This 
revision  will  allow  the  Director,  in  his  decision  as  to 
whether  to  accept  an  application,  to  take  into 
account  objections  raised  by  persons  challenging 
the  adequacy  of  scientific  studies  conducted  by  the 
applicant. 


right  to  participate  in  all  facets  of  the 
pre-filing  consultation  process.  The 
Commission  is  however  optimistic  that 
the  procedures  it  has  adopted  for  public 
participation  in  the  pre-filing 
consultation  process,  as  discussed 
above  and  in  the  Preamble  to  the  Final 
Rule,"  together  with  the  procedures  for 
participation  by  resource  agencies, 
should  be  adequate  to  ensure  that  in 
most  cases  the  necessary  scientific 
studies  have  been  conducted  to  furnish 
the  Commission  with  the  record  it  needs 
to  process  and  reach  decisions  on  the 
merits  of  hydropower  applications.  In 
some  cases,  however,  disputes  over 
necessary  studies  may  not  be  resolved 
prior  to  filing,  and  all  concerned  parties, 
including  resource  agencies  and  private 
citizens,  have  the  right  under  the  FPA 
and  the  Administrative  Procedure  Act 
(APA)  •*  to  present  their  views  to  the 
Commission  and  to  have  a  decision 
made  on  this  issue.  The  rights  of 
applicants  are  fully  protected  by  the 
new  procedures,  which  afford  applicants 
notice  of  and  the  opportunity  to  respond 
to  any  requests  for  additional  studies. 
The  interests  of  an  efficient 
administrative  process  for  hydropower 
applications  are  far  better  served  by 
raising  and  addressing  such  issues  as 
soon  as  an  application  is  filed,  when  the 
Commission  is  evaluating  the  need  for 
additional  information,  rather  than 
postponing  this  important  procedural 
issue  and  attempting  to  address  it  at  a 
later  stage,  along  with  substantive 
issues. 

3.  Non-capacity  Amendments 

In  the  Final  Rule  the  Commission 
revised  its  regulations  to  clarify  what 
kinds  of  applications  are  subject  to  the 
pre-filing  consultation  requirements  of 
§  4.38.  Applicants  for  "non-capacity 
amendments."  i.e.,  amendments  that 
would  not  increase  the  maximum 
hydraulic  capacity  of  a  project  by  15 
percent  or  more  and  result  in  an 
increase  in  installed  name-plate 
capacity  of  2  megawatts  (MW)  or  more, 
would  not  be  subject  to  the  complete 
three-stage,  pre-filing  consultation 
process,  in  order  to  encourage  the  kind 
of  efficiency  improvements  such 
amendments  would  create.**  Such  an 
applicant  would  be  required  to  consult 
with  resource  agencies  and  Indian  tribes 
only  to  the  extent  that  the  amendment 
would  affect  their  interests.** 


•'  Preamble.  Section  IV.D.2. 

•♦  5  U.S.C.  551  el  seq. 

"  Sections  4.3fl(a)(4):  4.201  (h)  and  (c). 

•*  Section  4.38(a)(5). 
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EEI  asks  that  the  Commission  directly 
deHne  "non-capacity  amendment,"  as 
the  regulations  now  contain  only  a 
definition  of  "capacity  related 
amendment,"  and  to  confirm  that  a  non- 
capacity  amendment  involves  either  less 
than  15  percent  increase  in  hydraulic 
capacity  or  less  than  2  megawatt 
increase  in  installed  name-plate 
capacity.  We  confinn  EEl's  reading  of 
the  regulation.  We  believe  that  the 
regiilation  is  clear  as  written,  and 
perceive  no  need  to  revise  it 

C.  Bearing  Process 

1.  Water  Quality  Certification 

In  the  Final  Rule,  the  Commission 
modified  the  showing  previously 
required  of  an  applicant  regarding  its 
compliance  with  section  401(a)  (1)  of  the 
Federal  Water  Pollution  Control  Act  (the 
Clean  Water  Act),»^  where  the 
certifying  agency  has  received  a  request 
for  water  quality  certification  but  has 
not  acted  on  it  for  one  year.  Formerly, 
the  Commission's  regulations  required 
that  the  applicant  provide  the 
Commission  a  copy  of  its  request  for 
certification,  including  proof  of  the  date 
that  the  certifying  agency  received  the 
request  "in  accordance  with  applicable 
law  governing  filings  with  that 
agency."  **  If  the  certifying  agency  had 
not  denied  or  granted  a  request  for 
certification  within  one  year  from  this 
date,  under  the  Commission's 
regulations  the  certif>'ing  agency  was 
deemed  to  have  waived  the  certification 
requirements  of  the  Clean  Water  Act 
Under  the  revised  regulations,  an 
applicant  must  provide  the  Commission 
proof  of  the  date  on  which  the  certifying 
agency  received  the  request  for  water 
quality  certification,  without  having  to 
demonstrate  that  it  was  filed  "in 
accordance  with  applicable  law;"  •*  a 
certifying  agency  is  deemed  to  have 
waived  the  certification  requirements  of 
the  Clean  Water  Act  if  it  has  not  denied 
or  granted  a  request  for  certification 
within  one  year  from  receipt  of  the 
request  ■"• 


•'  33  U.S.C  i  1341(aHl|. 

••  Former  18  CFR  4.38(rK21(ii)  and  18  8(nn(i)(B1. 

••  Section*  4J«(fM7«iHB)  and  16.8(f1t7)(iKB). 

'0  In  section  IV.C2  of  the  Preamble  to  the  Pmal 
Rule,  the  Commission  sUted  in  footnote  lift  If  a 
request  for  water  quality  certification  was  tiled  with 
a  certifying  agency  prior  to  the  effective  date  of  this 
Rnal  rule,  and  if  that  certifying  agency  had  not 
accepted  the  request  for  filing  as  of  ttiat  date,  then 
the  one  year  in  which  the  certifying  agency  must  act 
on  the  request  in  order  lo  avoid  the  waiver 
commences  on  the  date  of  the  efTectiveneoa  of  this 
final  rule.  If  the  certifying  agetKy  had  accepted  the 
request  for  filing,  then  the  one-year  period 
commences  running  on  (he  date  of  that  acceptance 
for  filing. 


The  Commission  also  revised  its 
regulations  to  clarify  when  amendments 
to  pending  applications  for  license  or 
appUcations  to  amend  an  existing 
license  would  require  an  applicant  to 
submit  a  new  request  for  water  quality 
certification  to  a  certifying  agency.  The 
revised  regulations  provide  that  going 
back  to  the  certifying  agency  with  the 
proposed  amendment  is  necessary  only 
if  "the  amendment  would  have  a 
material  adverse  impact  on  the  water 
quality  in  the  discharge  from  the  project 
or  proposed  project."  ' '  If.  for  example, 
an  amendment  would  add  recreational 
facilities  or  replace  outmoded  electrical 
facilities  with  more  efficient  facilities, 
without  having  a  material  effect  on 
discharges  of  water  from  the  project  a 
new  water  quality  certification  would 
not  t>e  required. 

A  number  of  requesters  object  to  the 
new  regulation  providing  that  the  one- 
year  waiver  period  commences  on  the 
date  the  certification  application  is 
received  by  the  agency,  not  the  date  the 
application  is  received  in  accordance 
with  applicable  law  governing  filings 
with  that  agency.'*  They  suggest  that 
this  change  would  require  the 
Commission  to  overiook  violations  of 
state  law  (regarding  filing  requirements), 
and  that  the  old  rule  is  superior  since 
the  Conunission  only  needs  to  ask  the 
state  agency  in  question  for  guidance  to 
determine  if  and  when  the  agency  had 
received  a  certification  application 
satisfying  state  filing  requirements.  The 
requesters  claim  that  the  revised  rule 
would  diminish  the  authority  Congress 
granted  to  the  states  in  this  area  and 
that  the  Commission  therefore  lacks  the 
authority  to  promulgate  the  rule.  The 
requesters  also  submit  that  the  revised 
rule  is  contrary  to  section  401  of  the 
Clean  Water  Act  as  interpreted  in  City 
of  Fredericksburg  v.  FERC.^'  and  that 
the  Commission  is  encouraging  delay 
and  confusion  in  proceedings  before 
state  agencies,  through  repeated  filings 
of  incomplete  certification  applications. 

The  requesters  also  oppose  the  rule 
change  to  determine  when  an  applicant 
seeking  an  amendment  to  its  license  or 
pending  application  must  obtain  a 
second  water  quality  certification  from  a 
state  agency.'*  They  claim  that  any 
amendment  to  a  license  or  pending 
application  that  would  affect  project 
facilities  or  operating  requirements 
requires  either  a  new  section  401 
certification  from  the  state  or  a 


determination  by  the  certifying  agency 
that  a  new  certification  is  unnecessary. 
It  is  asserted  that  the  new  regulation 
will  encourage  applicants  to  design 
applications  to  please  the  state  agencies 
and  then  to  amend  the  application  or 
license  in  hopes  of  evading  the 
requirements  of  section  401.  The 
requesters  argue  as  well  that  this  rule 
change  is  beyond  the  Commission's 
authority  by  invading  the  states'  powers 
to  make  water  quality  determinations 
and  by  attempting  to  restrict  the  states' 
powers  to  include  in  a  section  401 
certification  requirements  that  the 
applicant  satisfy  other  appropriate  state 
laws,  and  that  the  revised  rule  conflicts 
with  state  court  legal  precedents.'*  It  is 
claimed  that  any  Commission  rule 
governing  when  a  second  water  quality 
certification  is  needed  must  parallel 
those  regulations  governing  when  a 
hydropower  application  is  materially  or 
significantly  amended. 

Oregon  claims  that  this  rule  was 
changed  without  opportunity  for  notice 
and  comment.  Oregon  states  that  the 
Commission  has  failed  to  address 
whether  a  new  water  quality 
certification  or  waiver  is  required  if  the 
applicant  does  not  seek  to  amend  its 
application  but  the  Commission 
analyzes  an  alternative  plan  of 
development  in  the  environmental 
review  process  and  the  state  agency 
determines  that  a  new  certification  is 
required  for  the  alternative.'* 

EEI  wants  the  Commission  to  retract 
its  statement  in  the  Preamble  to  the 
Final  Rule  allowing  what  it  terms  a 
"reopener"  of  the  one-year  waiver  of 
water  quality  certification." 
Specifically.  EEI  objects  to  the  one-year 
waiver  period  commencing  on  the 
effective  date  of  the  Final  Rule,  in  cases 
where  a  certifying  agency  had  received 
but  had  not  accepted  for  filing  a  request 
for  water  quality  certification  prior  to 
the  effective  date  of  the  Final  Rule.  If  a 
state  agency  had  not  accepted  or 
otherwise  acted  upon  a  request  for 
certification  filed  more  than  one  year 
ago,  EEI  would  require  the  agency  to 
come  forward  within  60  days  of  the 
effective  date  of  the  Final  Rule  to 
demonstrate  that  the  request  was 
incomplete  or  otherwise  deficient  within 
the  meaning  of  the  Commission's  former 
regulations.  Otherwise  the  water  quality 


"  Sections  «.38(0(7)(iti).  iaa(f)(7Miii). 

'*  Wildlife  Federation.  American  Rivers.  Oregon, 
and  California  Water  Board. 

"  876  F.2d  1109  {4th  Cir.  19891. 

'♦  Wildlife  Federatiea  American  Riven.  Oregon, 
and  California  Water  Board. 


'»  American  RIvefs. 

'"  Oregon  cites  as  an  example  the  proposed  Sail 
Caves  Hydroelectric  Protect  in  Klamath  County. 
Oregon  (P-10199).  for  which  a  license  application 
was  filed  by  the  Oty  of  Klamath  Falls  on  November 
21. 198&  See  Final  Environmental  Impact  StateotenL 
FERC/EIS-OQSZF.  )une  19ga 

"  Preamble,  section  IV.C.2..  footnote  118.  quoted 
above. 
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i).  tfte(n(7)(iii). 
American  Rivers.  Ort^n. 
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,  American  Rivers.  Oregon. 
ard. 


determination  by  the  certifying  agency 
that  a  new  certiflcation  is  unnecessary. 
It  is  asserted  that  the  new  regulation 
will  encourage  applicants  to  design 
applications  to  please  the  state  agencies 
and  then  to  amend  the  application  or 
license  in  hopes  of  evading  the 
requirements  of  section  401.  The 
requesters  argue  as  well  that  this  rule 
change  is  beyond  the  Commission's 
authority  by  invading  the  states'  powers 
to  make  water  quality  determinations 
and  by  attempting  to  restrict  the  states' 
powers  to  include  in  a  section  401 
certification  requirements  that  the 
applicant  satisfy  other  appropriate  state 
laws,  and  that  the  revised  rule  conflicts 
with  state  court  legal  precedents.^*  It  is 
claimed  that  any  Commission  rule 
governing  when  a  second  water  quality 
certification  is  needed  must  parallel 
those  regulations  governing  when  a 
hydropower  application  is  materially  or 
significantly  amended. 

Oregon  claims  that  this  rule  was 
changed  without  opportunity  for  notice 
and  comment.  Oregon  states  that  the 
Commission  has  failed  to  address 
whether  a  new  water  quality 
certification  or  waiver  is  required  if  the 
applicant  does  not  seek  to  amend  its 
application  but  the  Commission 
analyzes  an  alternative  plan  of 
development  in  the  environmental 
review  process  and  the  state  agency 
determines  that  a  new  certification  is 
required  for  the  alternative.''* 

EEI  wants  the  Commission  to  retract 
its  statement  in  the  Preamble  to  the 
Final  Rule  allowing  what  it  tenns  a 
"reopener"  of  the  one-year  waiver  of 
water  quality  certification.^^ 
Specifically,  EEl  objects  to  the  one-year 
waiver  period  commencing  on  the 
effective  date  of  the  Final  Rule,  in  cases 
where  a  certifying  agency  had  received 
but  had  not  accepted  for  filing  a  request 
for  water  quality  certification  prior  to 
the  effective  date  of  the  Final  Rule.  If  a 
state  agency  had  not  accepted  or 
otherwise  acted  upon  a  request  for 
certification  filed  more  than  one  year 
ago,  EEl  would  require  the  agency  to 
come  forward  within  60  days  of  the 
effective  date  of  the  Final  Rule  to 
demonstrate  that  the  request  was 
incomplete  or  otherwise  deficient  within 
the  meaning  of  the  Commission's  former 
regulations.  Otherwise  the  water  quality 


"  American  Rivers. 

**  Oregon  cites  as  an  example  the  proposed  Sail 
Caves  Hydroelectric  Protect  in  Klamath  County. 
Oregon  (P-10199|.  (or  which  a  license  appltcaiion 
was  filed  by  the  Oty  of  Klamath  Falls  on  November 
21. 1988.  See  Final  Environmental  Impact  StatemenL 
FERC/E1S-0Q5ZF.  |une  ISSa 

'»  Preamble,  section  IV.C.2..  footnote  116.  quoted 
above. 


certification  would  be  deemed  waived 
under  the  revised  regulations. 

EEI  asks  the  Commission  to  expand 
its  regulations  on  water  quahty 
certifications  in  order  to  adopt  certain 
procedural  and  substantive  limitations 
within  which  state  agencies  must 
operate  in  denying  or  conditioning 
certifications.  EEl  wants  the 
Commission  to  require  a  state  agency  to 
issue  notices  of  intent  to  deny  or 
condition  a  certification,  to  explain  the 
basis  for  a  proposed  denial  or 
conditioning,  to  afford  applicants  an 
opportunity  to  respond  to  the  agency's 
intended  action  and  to  appeal  it.  cmd  to 
limit  the  bases  for  an  agency  to  deny  or 
condition  certifications. 

The  Commission  declines  to  make  any 
of  the  requested  changes  in  its 
regulations  determining  when  the  one- 
year  waiver  for  a  water  quality 
certification  has  been  granted.  The 
requesters  are  asking  the  Commission  to 
reinstate  the  regulations  that  existed 
prior  to  the  Final  Rule,  as  construed  in 
City  of  Fredericksburg.  The  court's 
opinion  in  City  of  Fredericksburg  was 
construing  the  Commission's  own 
former  regulation  on  when  the  one-year 
waiver  period  for  certifications  under 
the  Clean  Water  Act  commenced  to  run. 
The  court  was  not  asked  to  decide,  and 
expressed  no  opinion  on,  whether  that 
regulation  was  compelled  by  the  terms 
of  the  Clean  Water  Act;  '•  we  think  it  is 
clearly  not.  The  Commission  explained 
at  length  in  the  Preamble  to  the  Final 
Rule,  in  response  to  comments  that  were 
submitted,  why  it  decided  to  change  the 
rule  construed  in  City  of  Fredericksburg. 
The  former  regulation  forced  the 
Commission  to  make  judgments  as  to 
when  and  if  an  applicant  had  complied 
with  state  filing  requirements  for 
applications  for  water  quality 
certifications.  The  Commission's 
experience  has  been  that  it  is  sometimes 
far  from  clear  what  the  applicable  law 
governing  filings  is.^*  It  is  much  easier 
and  more  predictable  for  the 
Commission  and  all  parties  concerned 
to  determine  when  an  application  for 
water  quality  certification  is  actually 
filed  with  a  state  agency  and  commence 
the  miming  of  the  one-year  waiver 
period  from  that  date,  instead  of  the 
date  when  an  application  is  accepted  for 
filing  in  accordance  with  state  law. 

Changing  the  Commission's 
regulations  involves  no  invasion  of  state 
law  prerogatives  under  the  Clean  Water 


'•  The  court  stated  (87ftF.2d  al  1111  n.  1^  We  rest 
our  holding  solely  on  our  reading  of  FERC 
regulations  and  do  no*  purport  (o  decide  the 
meaning  of  "request'  under  Section  Wl|aNl)of  >t>^ 
Clean  Water  Act '  *  ' 

'*  See  Preamble,  section  IV.C.2.  (ootnote  US. 


Act.  As  noted  in  the  Preamble  to  the 
Final  Rule,  the  state  certifying  agencies 
remain  totally  free,  as  they  were  before, 
to  fashion  whatever  procedural 
regulations  they  deem  appropriate  to 
implement  their  responsibilities  under 
the  Act.  Nor  does  the  new  rule  provide 
any  incentive  for  an  applicant  to  delay 
or  evade  compliance  with  state  agency 
proceedings  on  requests  for  water 
quality  certifications.  As  the 
Commission  has  pointed  out.*°  under 
the  new  rule  if  an  applicant  requesting 
certification  fails  to  comply  fully  with 
state  law  requirements  for  filing  such 
requests,  or  fails  to  provide  the 
certifying  agency  with  timely  and 
adequate  information  to  allow  a  ruling 
on  the  merits  of  the  request,  then  the 
certifying  agency  can.  within  one  year 
from  receiving  the  request,  prevent 
waiver  of  the  certification  requirement 
by  dismissing  or  denying  the  request. 

The  Commission  rejects  the 
requesters'  claims  that  any  amendment 
to  a  license  or  pending  application 
requires  a  second  water  quality 
certification  or  waiver,  or  a 
determination  by  the  state  agency  that  a 
second  certification  is  unnecessary.  Nor 
have  the  requesters  shown  why  the 
Commission's  regulations  in  this  area 
must  parallel  those  regulations 
governing,  for  unrelated  procedural 
purposes,  when  a  hydropower 
application  is  materially  or  significantly 
amended. 

It  is  true  that  prior  to  the  rule  revision 
the  Commission's  regulations  provided 
that  any  material  amendment  to 
development  plans  in  a  license 
application  required  the  applicant  to  file 
with  the  applicable  state  agency  a  new 
request  for  water  quality  certification 
(even  if  the  applicant  had  already 
received  a  certification  or  waiver  for  its 
original  proposal)."  A  material 
amendment  to  a  license  application  is 
defined  as  any  fundamental  and 
significant  change  in  a  project, 
including,  inter  alia,  a  material  change 
in  the  location  or  size  of  a  dam.''* 
However,  while  there  may  be  a  high 
correlation  between  a  material 
amendment  to  a  license  application  and 
a  material  adverse  impact  to  the 
discharge  that  is  the  subject  of  the  water 
quality  certification,  the  real  focus  of  a 
recertification  requirement  must 
necessarily  be  on  the  nature  of  the 
change,  if  any,  to  the  water  quality  in 
the  discharge  from  the  proposed  project. 
Therefore,  even  before  the  rule  change, 
and  irrespective  of  how  extensively. 


•"  See.  e.g..  Central  Maine  Power  Company.  52 
FERC 1  61.033  (1990)  at  p.  61.17a 
•■  Former  1 4.38(e)(3).  and  )  4J6. 
"  Section  4.35{f)ll)- 


why,  or  with  what  benefits,  a  project 
proposal  is  amended,  section  401(a)(1)  of 
the  Clean  Water  Act  requires 
recertification  if  a  project  proposal  is 
revised  in  a  way  that  would  have  a 
material  adverse  impact  on  the  water 
quality  in  the  discharge  from  the 
proposed  project.  Conversely,  even  if  an 
amendment  is  material  for  other 
purposes  under  the  Commission's 
regulations,  if  that  amendment  has  no 
material  adverse  impact  on  the  project 
discharge,  there  is  no  reason  to  require 
an  applicant  to  request  recertification. 

The  rule  change  recognizes  this 
distinction  and  describes  directly,  rather 
than  indirectly,  what  amendments 
require  a  second  water  quality  review 
by  certifying  agencies.  The  Commission 
continues  to  believe  that  this 
clarification  serves  the  interests  of  all 
parties  in  an  efficient  hydropower 
licensing  program,  recognizes  the 
legitimate  interests  of  state  certifying 
agencies,  and  fully  complies  with  the 
Clean  Water  AcL 

The  Commission  does  not  agree  with 
Oregon  that  insufficient  notice  and 
comment  on  this  issue  was  afforded  to 
the  public.  The  NOPR  addressed  water 
quality  issues  presented  by  hydropower 
applications  and  proposed  a 
comprehensive  revision  of  the  prefiling 
consultation  regulations  which  contain 
the  standards  for  determining  when  a 
new  water  quality  certification  is 
required.  EEI  and  Oklahoma  filed 
comments  seeking  changes  in  the 
proposal,  and  the  Commission 
responded  to  these  comments  in  issuing 
the  Final  Rule.**  The  rehearing  process 
afforded  all  interested  parties  yet 
another  opportunity  to  make  their  views 
known  on  this  issue,  which  the 
Commission  has  carefully  and  fully 
considered. 

The  Commission  does  not  believe  it  is 
appropriate  at  this  time  to  attempt  to 
insert  into  the  regulations  standards  for 
determining  when  a  new  water  quality 
certification  or  waiver  is  required  in  all 
cases,  including  those  where  no 
amendment  application  is  filed  but  an 
alternative  is  explored  by  the 
Commission  in  the  environmental 
review  process.  Such  questions  have 
arisen  only  rarely  and  are  best  handled 
on  a  case-by-case  basis,  at  least  until 
the  Commission  has  gained  more 
experience  in  this  area. 

The  Commission  declines  to  make  the 
changes  requested  by  EEI  with  respect 
to  the  transition  rule  for  waivers  and  its 
request  for  rules  to  govern  state 
procedures  for  processing  requests  for 
water  quality  certifications.  Regarding 


**  Preamble  to  the  Final  Rule,  section  IVX:.!. 
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waivers,  the  Commission  made  clear 
that  it  would  not  retroactively  apply  the 
revised  rule  II  describing  when  the  one- 
year  period  for  determining  eligibility 
for  the  waiver  commences.  If  a  state 
agency  had  accepted  for  filing  a  request 
for  water  quality  certification  prior  to 
the  effective  date  of  the  revised  rule,  the 
one-year  period  will  run  from  the  date  of 
that  acceptance  for  filing,  as  under  the 
old  rule.  If  a  request  had  been  filed  but 
not  accepted  prior  to  this  effective  date, 
the  one-year  period  will  run  from  the 
effective  dale.  The  Commission  has  no 
authority  to  adopt  procedural  or 
substantive  regulations  to  govern  the 
processing  by  state  agencies  of  requests 
for  water  quality  certifications,  as  EEI 
requests,  in  the  Clean  Water  Act. 
Congress  delegated  this  authority  to  the 
states:  EEI  should  therefore  address  its 
concerns  on  this  issue  to  the  state 
agencies  that  have  responsibility  for 
acting  on  requests  for  water  quality 
certification. 

2.  Notice-and-Comment  Hearing 

In  the  Final  Rule,  the  Commission 
adopted  comprehensive  regulations  to 
codify  and  clarify  the  notice-and- 
comment  procedures  by  which  most 
hydropower  hearings  are  conducted.** 
Comments  on  an  application,  including 
all  mandatory  and  recommended  terms 
and  conditions  for  exemption  or  license, 
must  be  filed  with  the  Commission 
within  60  days  after  the  Commission 
issues  a  public  notice  declaring  that  the 
application  is  ready  for  environmental 
analysis.**  Reply  comments  are  due 
within  105  days  of  this  date.  The 
Commission  could  extend  these 
comment  periods  if  appropriate  in 
particular  cases,  and  parties  could  ask 
for  extensions  of  time.**  Agencies  with 
responsibility  for  mandatory  terms  and 
conditions  or  prescriptions  could  file 
preliminary  terms  and  conditions  or 
prescriptions  with  the  Commission  by 
the  due  date,  if  ongoing  agency 
proceedings  prevented  the  filing  of  final 
terms  and  conditions  or  prescriptions 
with  the  Commission  by  that  date. 

All  commenters  must  identify  the 
relief  sought  and  present  their 
evidentiary  basis;  agencies  submitting 
mandatory  terms  and  conditions  or 
prescriptions  must  explain  their  legal 
basis;  and  each  fish  and  wildlife  agency 
or  Indian  tribe  must  discuss  its 
understanding  of  the  resource  issues 
presented  by  the  proposed  facilities.*' 


"*  Section  4.34. 

••  The  notice  will  be  published  in  the  Federal 
Re)(i(ter  and  in  one  local  newspaper,  and  will  be 
sent  to  all  parties  on  the  service  list. 

••  Section  385.2006. 

"  Section  4.34(b]  (1).  (2).  and  (3). 


Agencies.  Indian  tribes,  and  members  of 
the  public  may  modify  the 
recommendations,  terms,  and  conditions 
or  prescripfions  previously  submitted  in 
response  to  a  draft  environmental 
impact  statement  (DEIS)  or  a  material 
amendment  to  the  project's  proposed 
plans  of  development.** 

The  Commission  will  analyze  all 
timely  submissions  concerning  fish  and 
wildlife  and  other  resource  impacts  of 
the  proposed  project,  in  connection  with 
the  Commission's  environmental  review 
of  a  hydropower  application,  leading,  as 
appropriate,  to  an  environmental 
assessment  (EA)  or  an  environmental 
impact  statement  (EIS).  The  Commission 
adopted  procedures  to  comply  with  FPA 
section  10(j).*»  Finally,  the  hearing 
regulations  referred  to  the  legal 
standards  pursuant  to  which  the 
Commission  decides  whether  and  on 
what  basis  to  issue  licenses  and 
exemptions  for  hydropower  facilities.**' 

Wildlife  Federation  argues  that  the 
Commission  lacks  the  authority  to  limit 
when  a  fish  and  wildlife  agency  may  file 
additional  or  modified  fish  and  wildlife 
recommendations  in  response  to 
changes  in  a  proposed  project,  and 
Interior  wants  to  revise  the  regulations 
to  allow  fish  and  wildlife  agencies  to  file 
preliminary  fish  and  wildlife 
recommendations  where  the  scientific 
studies  conducted  by  the  applicant  are 
deficient  or  there  are  concerns  about  the 
impact  of  the  project  on  an  endangered 
species.  Washington  wants  fish  and 
wildlife  agencies  to  have  the  right  to 
change  their  fish  and  wildlife 
recommendations  at  any  time  prior  to 
issuance  of  a  final  decision  by  the 
Commission  on  a  license  application. 
American  Rivers  and  California  Fish 
and  Game  believe  that  a  fish  and 
wildlife  agency  should  be  able  to  change 
its  fish  and  wildlife  recommendation  in 
response  to  an  EA.  as  well  as  a  DEIS, 
and  ask  that  the  regulations  be  revised 
accordingly.  American  Rivers  argues 
that  NEPA  requires  granting  liberal 
leave  to  fish  and  wildlife  agencies  to 
revise  their  fish  and  wildlife 
recommendations. 

The  Wildlife  Federation  contends  that 
the  Commission  has  not  given  adequate 
notice  and  opportunity  to  comment  on 
the  hearing  regulations,  in  violation  of 
the  APA. 

Washington  maintains  that  the 
revised  regulations  permit  license 
decisions  based  on  incomplete 
information,  in  violation  of  NEPA. 
Washington  opposes  the  requirement 


••  Section  4.34  (b)(4). 

••  Section  4.34(e).  See  section  II.CS..  infra. 

•0  Section  4.34(f). 


that  a  fish  and  wildlife  agency  discuss 
its  understanding  of  resource  issues 
presented  by  an  application  when  it 
submits  its  fish  and  wildlife 
recommendations.  In  Washington's 
view,  this  requirement  is  meaningless, 
unsupported,  and  unclear.  Washington 
believes  that  fish  and  wildlife  agencies 
cannot  be  required  to  submit  fish  and 
wildlife  recommendations  prior  to 
completion  of  the  Commission's 
environmental  analysis.  Washington 
further  argues  that  requiring  the 
agencies  to  do  so  or  lose  their  rights 
under  FPA  section  10(j)  places  the 
agencies  in  an  untenable  position. 
North  Carolina  Electric  asks  the 
Commission  to  amend  its  reference  to 
the  conditions  it  will  adopt  in  licenses, 
to  refer  to  FPA  section  10  instead  of 
referring  only  to  section  10(a)(1). 

On  further  review  the  Commission 
believes  that  the  revised  regulations  in  . 
general  give  adequate  opportimity  to 
fish  and  wildlife  agencies  to  revise  their 
fish  and  wildlife  recommendations.  In 
particular  cases  it  may  be  appropriate  to 
afford  additional  opportunity,  not 
specifically  described  in  the  regulations, 
for  these  agencies  to  submit  revised  fish 
and  wildlife  recommendations.  In  such 
cases,  of  course,  other  agencies  and 
parties  in  a  proceeding  should  have 
similar  rights  to  modify  their  earlier 
submissions.  The  requesters  disagree 
amongst  themselves  as  to  when  such 
opportunity  should  be  granted  and  argue 
their  points  abstractly,  without  pointing 
to  specific  sets  of  facts  that  would 
demonstrate  how  a  rule  could  be  crafted 
to  expand  the  opportunity  to  submit 
revised  comments  and 
recommendations  without  causing 
unnecessary  delay  in  cases  where  such 
an  opportunity  is  inappropriate.  The 
Commission  will  therefore  leave  the 
regulations  in  this  area  as  they  are  and 
rely  on  a  case-by-case  determination  of 
when  additional  opportunity  to  revise 
comments  and  recommendations  should 
be  afforded,  either  in  response  to 
requests  for  such  procedures  by 
agencies  or  parties  or  on  the 
Commission's  own  initiative.  We  do  not 
see  the  relevance  of  NEPA  to  the 
Commission's  choice  of  procedures  in 
this  regard,  especially  since  the 
Commission  has  by  rule  granted  to 
agencies  the  right  to  modify  their 
recommendations  in  light  of  a  DEIS. 

We  find  no  lack  of  adequate  notice 
and  comment  on  the  hearing  procedures 
contained  in  the  Final  Rule.  They  were 
described  at  length  in  the  NOPR  and  set 
forth  for  comment  in  proposed 
regulatory  text.  The  Commission 
adopted  these  hearing  procedures  in 
order  to  ensure  fairness  to  all  parties 
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that  a  fish  and  wildlife  agency  discuss 
its  understanding  of  resource  issues 
presented  by  an  application  when  it 
submits  its  fish  and  wildlife 
recommendations.  In  Washington's 
view,  this  requirement  is  meaningless, 
unsupported,  and  unclear.  Washington 
believes  that  fish  and  wildlife  agencies 
cannot  be  required  to  submit  fish  and 
wildlife  recommendations  prior  to 
completion  of  the  Commission's 
environmental  analysis.  Washington 
further  argues  that  requiring  the 
agencies  to  do  so  or  lose  their  rights 
under  FPA  section  10(j)  places  the 
agencies  in  an  untenable  position. 
North  Carolina  Electric  asks  the 
Commission  to  amend  its  reference  to 
the  conditions  it  will  adopt  in  licenses, 
to  refer  to  FPA  section  10  instead  of 
referring  only  to  section  10(a)(1). 

On  further  review  the  Commission 
believes  that  the  revised  regulations  in 
general  give  adequate  opportunity  to 
fish  and  wildHfe  agencies  to  revise  their 
fish  and  wildlife  recommendations.  In 
particular  cases  it  may  be  appropriate  to 
afford  additional  opportunity,  not 
specifically  described  in  the  regulations, 
for  these  agencies  to  submit  revised  fish 
and  wildlife  recommendations.  In  such 
cases,  of  course,  other  agencies  and 
parties  in  a  proceeding  should  have 
similar  rights  to  modify  their  earlier 
submissions.  The  requesters  disagree 
amongst  themselves  as  to  when  such 
opportunity  should  be  granted  and  argue 
their  points  abstractly,  without  pointing 
to  specific  sets  of  facts  that  would 
demonstrate  how  a  rule  could  be  crafted 
to  expand  the  opportunity  to  submit 
revised  comments  and 
recommendations  without  causing 
unnecessary  delay  in  cases  where  such 
an  opportunity  is  inappropriate.  The 
Commission  will  therefore  leave  the 
regulations  in  this  area  as  they  are  and 
rely  on  a  case-by-case  determination  of 
when  additional  opportunity  to  revise 
comments  and  recommendations  should 
be  afforded,  either  in  response  to 
requests  for  such  procedures  by 
agencies  or  parties  or  on  the 
Commission's  own  initiative.  We  do  not 
see  the  relevance  of  NEPA  to  the 
Commission's  choice  of  procedures  in 
this  regard,  especially  since  the 
Commission  has  by  rule  granted  to 
agencies  the  right  to  modify  their 
recommendations  in  light  of  a  DEIS. 

We  find  no  lack  of  adequate  notice 
and  comment  on  the  hearing  procedures 
contained  in  the  Final  Rule.  They  were 
described  at  length  in  the  NOPR  and  set 
forth  for  comment  in  proposed 
regulatory  text.  The  Commission 
adopted  these  hearing  procedures  in 
order  to  ensure  fairness  to  all  parties 
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and  agencies  involved  in  hydropower 
proceedings  and  to  gather  the  record 
neceuary  for  decision  according  to  the 
applicable  legal  standards.  These 
procedures  therefore  do  not  in  any  way 
encourage  decisions  based  on 
incomplete  information,  in  order  to 
understand  agency  recommendabons,  to 
permit  a  response  by  a^ected  parties, 
and  to  allow  analysis  of  the 
recommendations  in  reference  to  all  the 
facts  in  a  hydropower  case,  the 
Commission  set  forth  a  number  of 
requirements  for  submissions  in  the 
hearing  process,  including  the 
requirement  that  fish  and  wildlife 
agencies  discuss  their  understanding  of 
resource  issues  presented  by  an 
application  when  filing  fish  and  wildlife 
recommendations.  Contrary  to 
Washington's  daim,  this  requirement  is 
simple,  strai^tforward.  and  consistent 
with  standards  commonly  set  for 
submissions  in  administrative  hearings. 
Should  an  agency  insist  on  submitting  a 
fish  and  wildlife  recommendation 
without  such  a  discussion,  the  agency  is 
certainly  free  to  do  so.  The  regulations 
put  agencies  on  notice,  however,  that 
making  fish  and  wildlife 
recommendations  without  discussing  the 
major  issues  in  the  case  or  the  evidence 
bearing  on  those  issues  is  unlikely  to  be 
helpful  or  persuasive.  It  is  not  up  to  an 
applicant  or  the  Commission  to  divine 
the  meaning  of  a  fish  and  wildlife 
reconunendation  or  to  guess  its  possible 
evidentiary  basis. 

The  Commission  discussed  at  length 
in  the  NOPR  and  the  preamble  to  the 
Final  Rule  the  relationship  between  the 
whole  hydropower  hearing  and 
environmental  review  processes.* •  The 
Commission  explained  how  resource 
agencies  are  given  abundant 
opportunities,  long  before  a  hydropower 
application  is  filed,  to  meet  with  an 
applicant,  discuss  the  proposed  plans  of 
development,  request  scientific  studies, 
and  respond  to  and  discuss  the 
applicant's  draft  application.  Disputes 
about  necessary  studies  can  be  referred 
to  the  Commission  for  resolution  in  the 
pre-filing  process.  Most  applications 
that  are  filed  concern  either  existing 
facilities,  or  new  facilities  for  which  a 
pretiminary  permit  application  had 
previously  been  tendered  to  and  granted 
by  the  Commission.  Hydropower 
applications  must  contain  an  Exhibit  E. 
addressing  environmental  issues  raised 
by  the  proposed  hydropower  facOities. 
The  Commission's  revised  regulations 
also  deferred  when  fish  and  wildlife 
recommendations  are  due  until  the  time 


when  the  application  is  ready  for 
environmental  analysis.  Contrary  to 
Washington's  suggestion,  there  is  no 
reason  to  believe  that  piuvuant  to  the 
Commission's  regulations  resource 
agencies  have  not  had  repeated 
opportunities  over  a  period  of  years, 
both  before  and  after  the  filing  of  an 
application,  to  become  familiar  with  the 
resource  issues  presented.  It  is  therefore 
reasonable  and  entirely  consistent  with 
NEPA  to  require  the  agencies,  at  the 
point  when  an  application  is  ready  for 
environmental  analysis,  to  submit  fish 
and  wildlife  recommendations,  which 
may  serve  as  a  basis  for  the  completion 
of  the  environmental  review  process. 

The  Commission  appreciates  the 
concerns  of  North  Carolina  Electric 
about  the  accuracy  of  the  language  in 
the  regulations  referring  to  the  legal 
conditions  on  which  the  Commission 
will  grant  licenses.  Accordingly,  the 
Commission  will  modify  5  4.34(fKl)(i)  of 
the  regulations  to  conform  to  section  K) 
of  the  FPA,  as  requested. 

3.  Deadlines 

The  Commission  found  that  the  timely 
submission  of  all  resource  agency 
recommendations,  mandatory  terms  and 
conditions,  and  prescriptions  is 
extremely  important  to  avoid 
unnecessary  delays  in  processing 
hydropower  applications  and  to  prevent 
the  waste  of  the  Commission's  limited 
resources  on  proposals  that  may  have  to 
be  significantly  changed  to  address  the 
concerns  of  resource  agencies.  The 
Commission  stated  that  it  may  be 
difficult  to  conduct  a  proper  NEPA 
analysis  of  the  issues  presented  by  a 
hydropower  application  if  these 
submissions  are  not  made  on  a  timely 
basis.  The  Commission  therefore  set  in 
the  revised  regulations  uniform 
deadlines  for  the  submission  of  all 
public  comments,  resource 
recommendations  (including  fish  and 
wildlife  conditions),  mandatory  terms 
and  conditions,  and  prescriptions. 
Extensions  of  time  within  which  to  make 
these  submissions  may  be  requested  in 
particular  cases.  Late  fish  and  wildlife 
recommendations  would  be  considered 
under  FPA  section  10(a).  not  under 
section  10(j).  and  late  mandatory  terms 
and  conditions  or  prescriptions  would 
also  be  considered  under  section  10(a). 
not  sections  4(e)  or  18.  so  long  as  such 
consideration  would  not  delay  or  disrupt 
the  proceeding.** 

Wildlife  Federation  states  that  the 
restrictions  in  the  revised  regulations  on 
fish  and  wildlife  agencies  are 
unacceptable  and  inappropriate.  In  its 


view,  without  evidence  of  dilatory 
conduct  by  fish  and  wildlife  agencies, 
the  Commission  must  defer  to  the 
agencies'  need  for  more  time  to  submit 
their  recommendations.  It  asserts  that 
by  setting  deadlines  for  agency 
recommendations  the  Commission  is 
attempting  to  regulate  other  agencies 
and  to  go  beyond  its  statutory 
authority.*'  Wildlife  Federation  does 
not  view  FPA  section  309  as  providing 
the  Commission  with  the  authority  to  set 
deadlines  in  hydropower  hearings  and 
points  to  the  problem  complying  with 
these  deadlines  would  cause  where 
there  are  concerns  about  the  impact  of 
proposed  hydropower  facilities  on 
endangered  species.  Wildlife  Federation 
also  claims  that  the  Commission's 
procedural  regulations  interfere  with  the 
sovereignty  of  the  states  and  violate  the 
Tenth  Amendment  to  the  U.S. 
Constitution,  by  invading  powers 
reserved  to  the  states. 

American  Rivers  objects  to  what  it 
characterizes  as  the  strict  time 
deadlines  set  by  the  Commission  for  the 
submission  of  fish  and  wildlife 
recommendations. 

The  Commission  explained  the  basis 
for  the  adoption  of  the  deadlines  in  the 
preamble  to  the  Final  Rule.**  Wildlife 
Federation  repeats  arguments  on  this 
issue  that  the  Commission  has  already 
considered  and  rejected.  In  revising  the 
hydropower  procedural  regulations  the 
Conunission  did  not  attempt  to  regulate 
other  agencies  but  only  to  discharge  its 
own  responsibilities  for  managing  the 
hydropower  licensing  program  entrusted 
to  the  Commission  by  Congress.  The 
revised  regulations  recognize  the 
important  roles  played  by  state  and 
federal  agencies  regarding  hydropower 
proposals,  and  there  is  absolutely  no 
basis  for  the  claim  that  the  regulations 
in  any  way  infringe  on  the  sovereignty 
of  the  states. 

The  time  deadlines  promulgated  in  the 
revised  hearing  regulations  are  by  no 
means  inflexible.  The  Commission 
sought  comments  on  how  they  could  be 
varied  according  to  the  type  of 
application  presented,  but  neither  any 
commenter  nor  the  Conmiission  was 
able  to  devise  a  system  to  set  in  the 
regulations  different  and  reasonable 
time  deadlines  for  different  types  of 
applications.  Therefore  the  Commission 
retains  the  authority  to  allow  longer 
time  periods  for  particular  submissions 
in  specific  cases  or  to  grant  additional 
procedures,  either  on  its  own  initiative 
or  in  response  to  requests  by  agencies  or 
parties,  in  order  to  ensure  fairness  to  all 


■■  E.g..  nvamble  to  Final  Rule.  wctioiM  rVJl.1. 
and  2..  IV.C3.  and  ft. 


"  Section  4.34(b). 


*'  Wildtife  Fedcntton  and  American  Riven. 
**  Preamble,  lection  IV .C4. 
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concerned  with  a  hydropower  proposal 
and  the  gathering  of  a  complete  record 
for  analysis  and  decision. 

4.  Endangered  Species  Act 

In  response  to  comments  filed  in  this 
rulemaking  the  Commission  adopted  a 
regulation  recognizing  its  consultation 
responsibilities  under  the  Endangered 
Species  Act  (ESA).«»  The  regulation 
codifies  the  Commission's  existing 
practice  of  consulting  with  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service,  as 
appropriate,  concerning  the  impact  of  a 
hydropower  proposal  on  federally  listed 
endangered  or  threatened  species  and 
their  critical  habitat." 

Wildlife  Federation  argues  that  the 
Commission's  "public  information 
notices"  should  not  contain  information 
regarding  the  locations  where 
endangered  species  may  be  found.  As 
the  Commission's  public  notices  have 
not  contained  such  information,  it  does 
not  appear  necessary  to  adopt  a  specific 
prohibition  in  the  regulations  along  the 
lines  Wildlife  Federation  recommends. 

If  a  question  should  arise  in  a  specific 
case  as  to  whether  protective  measures 
should  be  taken  by  the  Commission  to 
prevent  the  disclosure  of  information 
about  the  precise  location  of  an 
endangered  species,  the  Commission 
will  of  course  consider  taking  such 
measures,  if  they  are  within  its  authority 
and  after  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service,  as 
appropriate. 

5.  Section  10{j)  Process 

The  Commission  adopted  regulations 
specifying  the  procedures  it  will  use  to 
fulfill  its  responsibilities  under  section 
10(j)  of  the  FPA.  concerning  how  the 
Commission  will  respond  to  fish  and 
wildlife  recommendations  filed  by  fish 
and  wildlife  agencies.*'  The 
Commission  adopted  a  six-step 
consultation  procedure,  beginning  with 
the  submittal  of  fish  and  wildlife 
recommendations;  continuing  as 
appropriate  through  clarification  of 
those  recommendations,  preliminary 
determination  of  their  inconsistencies  (if 
any)  with  applicable  law,  response  by 
the  agencies  and  others  to  such 
determinations,  and  meetings  with  the 
agencies  and  affected  parlies;  and 
ending  with  the  issuance  of  the  order  on 
the  license  application. 


Wildlife  Federation  contends  that  the 
Commission  adopted  these  regulations 
without  notice  and  comment.  Interior 
and  Wildlife  Federation  object  to  the 
requirement  that  fish  and  wildlife 
recommendations  be  supported  by 
"substantial  evidence,"  and  Wildlife 
Federation  asks  that  the  section  10(j) 
consultation  process  end  with  the 
preparation  by  the  Commission  of  a 
written  set  of  recommended  license 
conditions. 

Interior  and  West  Virginia  want  the 
section  10(j)  process  extended  to  include 
recommendations  for  post-licensing 
studies  and  recommendations. 

Washington  and  Oregon  are  generally 
critical  of  the  regulations,  and  Oregon 
wants  the  Commission  to  afford 
additional  opportunity  for  negotiation 
and  comment  on  section  10(j)  issues  and 
demands  that  the  Commission  do  an  EIS 
if  there  is  any  inconsistency  found 
between  a  fish  and  wildlife 
recommendation  and  applicable  law. 

In  the  NOPR,  the  Commission 
discussed  at  length  the  section  10(j) 
process,  putting  all  interested  parties  on 
notice  of  the  procedures  it  had  followed 
and  intended  to  follow  in  this  area.** 
The  Commission  received  and  reviewed 
extensive  comments  on  this  issue  from  a 
wide  range  of  parties,  who  asked  the 
Commission  not  merely  to  explain  its 
procedures  in  this  important  area,  but  to 
codify  them  in  the  regulations."*  There 
is  no  basis  for  the  accusation,  therefore, 
that  the  Commission  has  in  any  way 
failed  to  give  to  the  public  the  notice 
and  opportunity  for  comment  required 
by  law. 

The  Commission  has  not  required  that 
fish  and  wildlife  recommendations  be 
supported  by  "substantial  evidence."  As 
discussed  above,  the  procedural 
regulations  adopted  do  call  for  those 
recommendations  to  discuss  the 
agency's  "understanding  of  the  resource 
issues  presented  by  the  proposed 
facihties  and  the  evidentiary  basis  for 
the  recommended  terms  and 
conditions."  '°°  If  the  Commission 
concludes  that  a  fish  and  wildlife 
recommendation  is  not  in  fact  supported 
by  substantial  evidence,  the 
Commission  may  on  that  basis  make  the 
preliminary  determination  that  the 
recommendation  is  inconsistent  with 
applicable  law  and  offer  the  agency  an 
opportunity  to  show  why  this  is  not  true. 
ECPA  does  not  require  the  Commission 
to  prepare  an  EIS  whenever  it  believes 


»MaU.S.C.  1521efse<?. 

*•  Section  4.34(d).  See  generally  Alabama  Power 
Co..  53  FERC 1  61.217  (1990).  modified  on  rehearing. 
54  FERC  t  61.331  (1991)  and  56  FF.RC  |  61.173  (1991). 

•'  Section  4.34(e).  discussed  in  the  Preamble  to 
the  Final  Rule  at  section  1V.C.8. 


•'  NOPR.  50  FERC  \  61.270  (1990).  Section  III.B.l. 
and  2. 

•*  See  the  Preamble  to  the  Final  Rule,  section 
IV.C.8. 

■00  Section  4.34  (b)  (2).  See  the  discussion  in 
section  ii.B.2.  supra. 


that  a  fish  and  wildlife  recommendation 
is  inconsistent  with  applicable  law,  and 
the  Commission  does  not  believe  that  it 
would  improve  the  hydropower 
licensing  program  to  require  preparation 
of  an  EIS  in  each  such  instance  even 
though  the  environmental  review 
process  on  an  application  already  fully 
complies  with  NEPA. 

The  Commission  is  confident  that  the 
section  10{j)  consultation  process  it  has 
adopted  fully  complies  with  legal 
requirements  and  affords  sufficient 
opportunities  for  the  Commission  and 
fish  and  wildlife  agencies  to  attempt  to 
work  out  their  differences  in  particular 
cases.  The  Commission  is  not  convinced 
that  it  is  appropriate  as  a  general  rule  to 
require  the  process  to  end  in  the 
preparation  of  recommended  license 
terms  and  conditions,  automatically 
triggering  another  round  of  comments.  In 
their  fish  and  wildlife  recommendations, 
fish  and  wildlife  agencies  may 
recommend  specific  language  for  license 
terms  and  conditions,  which  the 
Commission  will  carefully  consider,  and 
the  agencies,  if  they  have  intervened  as 
parties  in  a  case,  may  request  rehearing 
and  seek  judicial  review  of  any  license 
term  or  condition,  adopted  by  the 
Commission,  to  which  they  object. 

The  Commission  has  already 
considered  and  discussed  why  the 
section  10(j)  consultation  process  does 
not  apply  to  recommendations  for  post- 
licensing  studies,  and  the  requesters 
have  not  shown  why  this  decision 
should  be  reversed."" 

The  Commission  has  had  several 
months'  experience  with  the  new  FPA 
section  10(j)  procedures.  On  the  whole, 
the  process  appears  to  be  working  well, 
but  two  problems  have  arisen.  First, 
agencies  have  taken  the  opportunity  to 
submit  arguments  and  evidence 
unrelated  to  the  Commission's 
preliminary  determination  of 
inconsistency  between  an  agency's  fish 
and  wildlife  recommendation  and 
applicable  law,  as  part  of  the  agency's 
comments  responding  to  the  preliminary 
determination  of  inconsistency.  Second, 
agencies  have  requested  that 
conferences  to  settle  differences 
between  the  Commission  and  agencies 
over  section  10(j)  matters  be  postponed 
until  a  significant  period  of  time  after 
the  deadline  for  filing  agency  comments 
in  response  to  the  preliminary 
determination  of  inconsistency. 

The  10(j)  process  is  not  designed  to 
afford  agencies,  parties,  or  other 
interested  persons  another  opportunity 
to  submit  new  issues  and  related 


'0'  Section  II.A.I.,  supra,  and  Preamble  to  Final 
Rule,  section  IV.A.2. 


December  2.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  231  /  Monday.  December  2,  1991  /  Rules  and  Regulations        61153 


I  contends  that  the 
these  regulations 
imment.  Interior 
on  object  to  the 
and  wildlife 
supported  by 
>,"  and  Wildlife 
the  section  10(j) 
end  with  the 
ammission  of  a 
nended  license 

Virginia  want  the 
extended  to  include 
•  post-licensing 
!ndations. 

regon  are  generally 
ions,  and  Oregon 
m  to  afford 
ty  for  negotiation 
tion  10(j)  issues  and 
mmission  do  an  EIS 
istency  found 
t/ildlife 

1  applicable  law. 
Commission 
he  section  10(j) 
iterested  parties  on 
ires  it  had  followed 
iw  in  this  area.** 
eived  and  reviewed 
on  this  issue  from  a 
3,  who  asked  the 
ely  to  explain  its 
iportant  area,  but  to 
(gulations."  There 
xusation,  therefore, 
I  has  in  any  way 
public  the  notice 
comment  required 

las  not  required  that 

ommendations  be 

antial  evidence."  As 

;  procedural 

do  call  for  those 

I  discuss  the 

iding  of  the  resource 

the  proposed 

identiary  basis  for 

srms  and 

le  Commission 

1  and  wildlife 

not  in  fact  supported 

;nce,  the 

1  that  basis  make  the 

nation  that  the 

inconsistent  with 

offer  the  agency  an 

r  why  this  is  not  true. 

lire  the  Commission 

henever  it  believes 

,270  (1990).  Section  III.B.l. 
the  Final  Rule,  section 
See  the  discussion  in 


that  a  fish  and  wildlife  recommendation 
is  inconsistent  with  applicable  law,  and 
the  Commission  does  not  believe  that  it 
would  improve  the  hydropower 
licensing  program  to  require  preparation 
of  an  EIS  in  each  such  instance  even 
though  the  environmental  review 
process  on  an  application  already  fully 
complies  with  NEPA. 

The  Commission  is  confident  that  the 
section  10(j)  consultation  process  it  has 
adopted  fully  complies  with  legal 
requirements  and  affords  sufficient 
opportunities  for  the  Commission  and 
fish  and  wildlife  agencies  to  attempt  to 
work  out  their  differences  in  particular 
cases.  The  Commission  is  not  convinced 
that  it  is  appropriate  as  a  general  rule  to 
require  the  process  to  end  in  the 
preparation  of  recommended  license 
terms  and  conditions,  automatically 
triggering  another  round  of  comments.  In 
their  fish  and  wildlife  recommendations, 
fish  and  wildlife  agencies  may 
recommend  specific  language  for  license 
terms  and  conditions,  which  the 
Commission  will  carefully  consider,  and 
the  agencies,  if  they  have  intervened  as 
parties  in  a  case,  may  request  rehearing 
and  seek  judicial  review  of  any  license 
term  or  condition,  adopted  by  the 
Commission,  to  which  they  object. 

The  Commission  has  already 
considered  and  discussed  why  the 
section  10(j)  consultation  process  does 
not  apply  to  recommendations  for  post- 
licensing  studies,  and  the  requesters 
have  not  shown  why  this  decision 
should  be  reversed."" 

The  Commission  has  had  several 
months'  experience  with  the  new  FPA 
section  10(j)  procedures.  On  the  whole, 
the  process  appears  to  be  working  well, 
but  two  problems  have  arisen.  First, 
agencies  have  taken  the  opportunity  to 
submit  arguments  and  evidence 
unrelated  to  the  Commission's 
preliminary  determination  of 
inconsistency  between  an  agency's  fish 
and  wildlife  recommendation  and 
applicable  law,  as  part  of  the  agency's 
comments  responding  to  the  preliminary 
determination  of  inconsistency.  Second, 
agencies  have  requested  that 
conferences  to  settle  differences 
between  the  Commission  and  agencies 
over  section  10(j)  matters  be  postponed 
until  a  significant  period  of  time  after 
the  deadline  for  filing  agency  comments 
in  response  to  the  preliminary 
determination  of  inconsistency. 

The  10(j)  process  is  not  designed  to 
afford  agencies,  parties,  or  other 
interested  persons  another  opportunity 
to  submit  new  issues  and  related 


arguments  and  evidence  to  the 
Commission  on  a  hydropower 
application.  The  process  and  the 
procedures  codified  in  S  4.34(e)  of  the 
regulations  to  implement  that  process 
were  designed  solely  to  address  how  the 
Commission,  affected  resource  agencies, 
Indian  tribes,  and  parties  could  work 
together  to  identify  instances  where  fish 
and  wildlife  recommendations  and 
applicable  law  appeared  inconsistent 
and  to  attempt  to  resolve  dilTerences 
over  these  issues.  Resource  agencies 
should  limit  their  comments  in  response 
to  any  preliminary  determination  of 
inconsistency  by  the  Commission  to  the 
identified  issues  and  not  attempt  to 
inject  new  issues  in  the  10(j)  process.  •"* 

Since  the  10(j)  process  occurs  at  the 
end  of  the  Commission's  hearing  on 
hydropower  applications,  it  must  be 
concluded  promptly  whenever  possible. 
The  10(j)  process  is  not  designed  to 
serve  as  a  basis  for  prolonged  delay  of 
decisions  on  hydropower  applications. 
Accordingly,  the  Commission  is  revising 
§  4.34  (e)  (5)  by  adding  a  sentence  to 
make  clear  that,  except  in  extraordinary 
circumstances.""  the  Commission 
expects  any  meeting,  conference,  or 
further  procedure  used  in  an  attempt  to 
resolve  any  inconsistency,  between  a 
fish  and  wildlife  recommendation  and 
applicable  law.  to  take  place  within  75 
days  of  the  date  the  Commission  issues 
a  preliminary  determination  of 
inconsistency,  i.e..  within  30  days  after 
comments  by  a  resource  agency  and 
others  in  response  to  this  determination 
are  due.  The  regulations  as  revised 
should  a^ord  sufficient  lime  to  complete 
10(i)  consultations  while  moving  the 
Commission  expeditiously  toward 
decisions  on  the  merits  of  hydropower 
proposals. 

6.  Intervention. 

The  Commission's  regulations  permit 
intervention  in  a  hydropower 
proceeding  when  the  Commission  issues 
public  notice  ^f  the  acceptance  for  filing 
of  an  applicaliw    and,  if  applicable,  in 
response  to  a  DEIS.  In  Order  No.  511,  the 
Commission  issued  a  policy  statement 
on  an  interim  basis  allowing  a  fish  and 
wildlife  agency  the  opportunity  to 
intervene  after  issuance  by  the 


">'  Si^ction  II.A.l.,  supra,  and  Preamble  to  Final 
Rule,  section  IV.A.2. 


'"'  The  hydropower  hearing  process,  ordinarily 
held  by  means  of  notice  and  comment,  is  the 
appropriate  place  to  raise  whatever  arguments  and 
lo  introduce  whatever  evidence  an  agency  or  person 
wishes  to  bring  lo  the  Commission's  attention 
regarding  a  hydropower  proposal. 

"">  Such  circumstances  may  exist  in  complicated 
cases  where,  despite  good-faith  efforts  by  all 
concerned  to  resolve  difference  over  a  section  10(j) 
issue,  the  consultation  on  the  issue  cannot  l>e 
completed  prior  to  7S  days  after  the  preliminary 
determination  of  inconsistency  is  issued  by  the 
Commissioi.. 


Commission's  staff  of  an  order  rejecting 
or  materially  modifying  a  fish  and 
wildlife  recommendation  of  the  agency. 
In  response  to  comments  filed  on  the 
NOPR,  seeking  similar  late  intervention 
rights  for  other  parties,  the  Commission 
decided  to  discontinue  the  policy  of 
allowing  late  interventions  by  fish  and 
wildlife  agencies  as  a  matter  of  right, 
concluding  that  it  would  be  most  fair  to 
put  all  parties  in  hydropower 
proceedings  on  the  same  footing 
regarding  intervention,  and  noting  that 
the  regulations  do  not  impose  any 
significant  burden  on  persons,  including 
agencies,  that  decide  to  file  for 
intervention  in  a  proceeding.'"* 

Wildlife  Federation  wants  an  express 
rule  allowing  interventions  in  a 
proceeding  on  a  hydropower  application 
before  it  is  accepted  for  filing,  in  order 
to  avoid  what  it  contends  is  confusion 
about  the  rights  of  persons  lo  file  such 
early  interventions.  Wildlife  Federation 
also  objects  to  our  determination  not  to 
extend  Order  No.  511  and  claims  that 
this  will  result  in  the  narrowing  of 
participation  by  fish  and  wildlife 
agencies  in  the  Commission's 
hydropower  proceedings. 

The  Commission  does  not  invite 
interventions  in  hydropower 
proceedings  prior  to  the  time  when  the 
Commission  accepts  an  application  for 
filing  and  issues  a  public  notice  inviting 
interventions.  However,  the  Commission 
will  entertain  motions  to  intervene  in  a 
hydropower  proceeding  that  are  filed 
after  the  application  has  been  filed  but 
before  public  notice  has  issued.'"* 

Fish  and  wildlife  agencies  have  not 
taken  issue  with  the  Commission's 
decision  to  discontinue  the  interim 
policy  on  late  intervention  rights  for  fish 
and  wildlife  agencies  announced  in 
Order  No.  511.  Those  agencies  have 
many  opportunities  not  only  to  intervene 
as  parties  in  hydropower  proceedings, 
but  also  to  participate  in  them  pursuant 
to  the  special  statutory  status  of  these 
agencies  under  federal  law  and  under 
Commission  regulations,  as  considered 
at  length  and  revised  in  this  rulemaking. 
There  is  no  question  that  these 
regulations  fully  comply  with  the 
Commission's  responsibilities,  ensure 
the  consideration  of  a  wide  variety  of 
views  on  hydropower  proposals,  and 
treat  on  a  fair  and  equitable  basis  all 
persons  interested  in  those  proposals, 
including  resource  agencies.  Indian 
tribes,  public  interest  groups,  and 
applicants.  The  Commission  is  not 
persuaded,  therefore,  that  there  is  any 


">*  Preamble  lo  Final  Rule,  section  iV.C.9. 
'<"  See.  e.ft..  Halecresl  Company.  38  FERC  \ 
61,312  (19871. 


reason  to  reinstate  the  interim  policy 
announced  in  Order  No.  511. 

D.  Miscellaneous 

1.  Transition  Provisions 

In  the  revised  regulations,  the 
Commission  required  each  applicant 
filing  an  application  for  original  license 
or  exemption  on  or  after  )une  19. 1991.  to 
keep  a  public  file  of  the  application  and 
any  supplementary  filings  or 
amendments  relating  to  the  application 
that  the  applicant  submitted  to  the 
Commission.'"*  In  the  Preamble  to  the 
Final  Rule,  however,  the  Commission 
stated  that  the  Commission  was 
requiring  an  applicant  to  retain  such 
material  and  "to  make  available  in  its 
public  file  whatever  such  material  it  has 
in  its  possession,"  '"'  Turlock  requests 
that  the  Commission  clarify  that  an 
applicant  that  filed  for  an  original 
license  or  exemption  before  June  19. 
1991,  need  not  maintain  a  public  file  of 
its  application. 

The  Commission  intended  only  to 
require  that  an  applicant  for  an  original 
license  or  exemption  that  filed  its 
application  on  or  after  June  19. 1991, 
maintain  a  public  file  of  the  application. 
Therefore,  an  applicant  that  filed  such 
an  application  prior  to  that  date  need 
not  maintain  a  public  file.'"* 

2.  Clarification  of  Delegated  Authority 

In  the  revised  regulations,  the 
Commission  clarified  that  the  Director 
of  the  Office  of  Hydropower  Licensing 
has  the  authority  to  make  preliminary 
determinations  of  inconsistency 
between  a  fish  and  wildlife  agency's  fish 
and  wildlife  recommendation  and 
applicable  law,  and  to  conduct  through 
staff  whatever  consultation  is 
appropriate  to  attempt  to  resolve  such 
inconsistencies.  The  Commission  also 
delegated  to  the  Director  the  authority  to 
waive  the  pre-filing  consultation 
requirements  in  §§  4.38  and  16.8 
whenever  the  Director,  in  his  discretion, 
determines  that  an  emergency  so 
requires  or  where  the  potential  benefit 
of  expeditiously  considering  a  proposed 
improvement  in  hydropower  facilities 
outweighs  the  potential  benefit  of 
requiring  completion  of  the  entire  pre- 
filing  consultation  process.'"* 

Commerce  and  Washington  object  to 
the  delegation  to  the  Director  of  the 
authority  to  waive  the  pre-filing 
consultation  requirements  in 


■<>•  Section  4.32(b)  (3).  (4).  and  (9|. 

■<>'  Preamble  to  Final  Rule,  section  IV.U.5. 

""  Applicants  for  new  licenses  must  comply  with 
the  public  Hie  requirements  of  pari  16.  adopted  lo 
implement  ECPA.  {|  4.32(b)  (9)  and  16.7. 

'<>•  Sections  375.314(s)  and  (I). 
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appropriate  cases.  Commerce  charges 
that  this  delegation  is  unconstitutioral 
because  it  gives  the  Director  total 
discretion  to  waive  statutory 
consultation  requirements.  Washington 
argues  that  the  delegation  is  beyond  the 
Commission's  authority;  that  the  pre- 
fkling  consultation  is  critical  to  the 
gathering  of  adequate  information  in  the 
licensing  process:  and  that  the  waiver 
would  enable  the  Director  to  avoid  this 
process. 

The  Commission  delegated  to  the 
Director  the  authority  to  waive  pre-filing 
consultation  requirements  in  order  to 
ensure  that  the  more  elaborate 
regulations  adopted  in  this  area  in  the 
Final  Rule  would  not  have  the  effect  of 
discouraging  improvements  in 
hydropower  facilities  or  proposals  that 
are  in  the  public  interest.  The  Director  is 
only  authorized  to  consider  such 
waivers  where  he  determines  that  "an 
emergency  so  requires,  or  that  the 
potential  benefit  of  expeditiously 
considering  a  proposed  improvement  in 
safety,  environmental  protection, 
efficiency,  or  capacity  outweighs  the 
potential  benefit  of  requiring  completion 
of  the  consultation  process  prior  to  the 
filing  of  an  appHcation."  *'* 

Contrary  to  the  suggestion  of 
Commerce  and  Washington,  the  Final 
Rule  does  not  authorize  the  EKrector  to 
waive  any  consultation  requirements 
that  are  mandated  by  statute,  such  as 
the  consultation  mandated  by  section 
10(i)  of  the  FPA.  The  pre-filing 
consultation  requirements  that  the  Final 
Rule  authorizes  the  Director  to  waive 
are  not  mandated  by  statute,  but  were 
adopted  by  the  Commission  in  its 
discretion  to  assist  in  the  preparation 
and  processing  of  complete  applications 
ready  for  environmental  review  and  to 
expedite  the  hydropower  administrative 
process.  The  Commission  certainly  has 
the  authority  to  waive  these  regulatory 
requirements  in  appropriate 
circum.stances,  and  it  is  quite  proper  to 
delegate  this  authority  to  the  Director  of 
OHU  who  has  the  principal 
responsibility  for  managing  the 
hydropower  regulatory  program,  under 
the  Commission's  direction. 

3.  Filing  Requirements  for  Certain 
Applicants. 

The  Commission  adopted  special 
filing  requirements  for  applications  for 
new  licenses  due  to  be  filed  with  the 
Commission  on  or  after  June  19, 1991, 
and  prior  to  January  1, 1992,  in  order  to 
expedite  the  processing  of  the  large 
number  of  such  applications 


expected."*  These  applicants  are 
permitted  to  file  fewer  than  the 
otherwise  required  14  copies  of  their 
application  with  the  Commission,  but 
they  are  required  to  serve  copies  of  the 
appHcation  on  the  U.S.  Department  of 
the  Interior  in  Washington,  DC.  and  on 
the  U.S.  Bureau  of  Land  Management 
District  Office,  the  U.S.  Corps  of 
Engineers  District  Office,  and  the 
Commission's  Regional  Office  for  the 
area  in  which  the  project  is  located. 

Interior  asks  that  applicants  ser\e  on 
it  six  copies  of  applications  for  projects 
in  the  Eastern  United  States  (including 
Minnesota,  Iowa,  Missouri.  Arkansas, 
and  Louisiana)  and  nine  copies  of 
applications  for  projects  in  the  Western 
United  States  (west  of  the  boundaries  of 
Minnesota,  Iowa,  Missouri,  Arkansas, 
and  Loufsiana). 

Interior's  request  is  reasonable,  given 
the  wide  range  of  its  responsibilities  and 
the  number  of  offices,  national  and  field, 
that  may  be  involved  in  the  review  of  a 
hydropower  application,  and  the 
requirements  in  the  revised  procedural 
regulations  adopted  by  the  Commission. 
The  Commission  is  revising  the 
regulations  accordingly.  In  order  to  be 
consistent  with  this  change  and  the 
Commission's  current  practices,  the 
Commission  is  also  re\asing  parts  4  and 
1(J  of  the  regulations  to  refer  to  those 
offices  of  federal  resource  agencies 
consulted  by  hydropower  applicants 
that  need  multiple  copies  of  applications 
served  on  them.'**  Attached  as 
appendix  B  is  a  revised  fist  of  current 
addresses  for  certain  federal  resource 
agencies.*" 

4.  Requests  to  Intervene  and  Late 
Requests 

A  number  of  requesters  serfc  leave  to 
intervene  in  this  proceeding. 
Intervention  in  a  rulemaking  proceeding 
is  not  necessary  in  order  to  participate, 
and  the  motions  to  intervene  are 
dismissed  without  prejudice. 

Certain  of  the  requests  for  rehearing 
and  other  filings  in  response  to  the  Final 
Rule  were  made  after  the  due  date  for 
rehearing  requests."*  Because  of  the 
importance  of  the  issues  raised,  in  this 
order  the  Commission  has  responded  to 
all  of  the  filings  received.  However, 
inasmuch  as  section  313(a)  of  the 
FPA  •"  prescribes  a  30-day  deadKne  for 


""  Section  375.314(1)  (emphasis  added). 


'  •  •  Section  IftlOtO- 

' '»  Sections  4.38  ld)(21  and  1B.8  (ii)(2). 

■ "  The  list  attached  to  the  Final  Rule  as 
Appendix  B  hwdvertently  Ktted  Corps  of  Engineers' 
Divisional  instead  of  District  offices.  Pursuant  to 
S  16.10(f).  scr\'ice  of  a  copy  of  a  hydropower 
appHcation  is  requi.-ed  on  the  latter,  not  the  former. 

' "  See  appendix  A. 

"M6  U.S.C.  i  825na)  (1988). 


the  filing  of  requests  for  rehearing,  all 
untimely  requests  for  rehearing  are 
dismissed. 

List  of  Sitbfects 

13  CFR  Part  4 

Electric  power.  Report  and 
recordkeeping  requirements. 

18  CFR  Part  16 

Electric  power. 

The  Commission  Orders 

(A)  Parts  4  and  16  of  chapter  L  title  18. 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below. 

(B)  In  all  other  respects  the  requests 
for  rehearing  of  Order  No.  533  are 
denied. 

(C)  The  requests  for  leave  to  intervene 
are  dismissed  without  prejudice. 

(D)  The  untimely  requests  for 
rehearing  filed  by  California  Department 
of  Fish  and  Game,  Oregon  Strategic 
Water  Management  Grtjup,  and  West 
Virginia  Division  of  Natural  Resources 
are  dismissed. 

By  the  Commission.  Commissioner 
Trabandt  dissented  in  part  with  a  separate 
statement  to  be  issued  later.  Commissioner 
Moler  dissented  in  part  with  •  separate 
statement  attached.  Commissioner  Terzic 
concttrred. 
LaisaCaiiMU. 
Secretary. 

PART  4— LICENSES,  PERMHTS, 
EXEMPTIOMS,  AND  DETERMtNATIOM 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

AiHhority:  16  VS.C.  791a-«25r  16  L'.S.C. 
2601-Ctj45:  42  L'.S.C.  7101-7352;  E.tt  12009.  3 
CFR,  1978  Comp..  p.  142. 

2.  In  §  4.30,  paragraphs  (b)(9)(iii)  and 
(b)(28)  are  revised  to  read  as  follows: 

§4.30    AppticabMtyanddefinltians. 

•  •  •  •  • 

(b)*  •  * 

(9)  ♦   •  • 

(iii)  Fishway  means  any  structure, 
facility,  or  device  used  for  the  passage 
of  fish  through,  over,  or  around  the 
project  worics  of  a  hydropower  project, 
such  as  fish  ladders,  fish  locks,  fish  lifts 
and  elevators,  and  similar  physical 
contrivances,  where  passage  of  a 
population  is  necessary  for  the  life  cycle 
of  a  fish  species;  and  those  screens, 
barriers,  and  similar  devices  that 
operate  to  guide  fish  to  a  fishway;  and 
flows  within  the  fishway  necessary  for 
its  operation. 
*        *        *        •        • 

(28)  Resource  agency  means  a 
Federal,  state,  or  interstate  agency 
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exercising  administration  over  the  areas 
of  flood  control,  navigation,  irrigation, 
recreation,  fish  and  wildlife,  water 
resource  management  (including  water 
rights],  or  cultural  or  other  relevant 
resources  of  the  state  or  states  in  which 
a  project  is  or  will  be  located. 
*        *        •        •        * 

3.  In  §  4.32,  paragraphs  (b)(6).  (b)(7). 
and  (e)(2)  (i)  and  (iij  are  revised  to  read 
as  follows: 

§  4.32    Acceptance  for  filtng  or  rejection; 
information  to  be  made  available  to  the 
IMiblic;  requests  for  addttional  studies. 

•  «  •  *  » 

(b)  *  •  • 

(6)  An  applicant  must  publish  notice 
twice  of  the  filing  of  its  application,  no 
later  than  14  days  after  the  filing  date,  in 
a  daily  or  weekly  newspaper  of  general 
circulation  in  each  county  in  which  the 
project  is  located.  The  notice  must 
disclose  the  filing  date  of  the  application 
and  briefly  summarize  it.  including  the 
applicant's  name  and  address,  the  type 
of  facility  applied  for.  its  proposed 
location,  the  places  where  the 
information  specified  in  paragraph  (b)(3) 
of  this  section  is  available  for  inspection 
and  reproduction,  and  the  date  by  which 
any  requests  for  additional  scientific 
studies  are  due  under  paragraph  (b)(7) 
of  this  section,  and  must  state  that  the 
Commission  will  publish  subsequent 
notices  soliciting  public  participation  if 
the  application  is  found  acceptable  for 
filing.  The  applicant  must  promptly 
provide  the  Commission  with  proof  of 
the  publications  of  this  notice. 

(7)  If  any  resource  agency.  Indian 
tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  Indian  tribe,  or  person 
must  file  a  request  for  the  study  with  the 
Commission  not  later  than  60  days  after 
the  application  is  filed  and  serve  a  copy 
of  the  request  on  the  applicant.  The 
Commission  will  issue  public  notice  of 
the  tendering  for  filing  of  each 
application  for  hydropower  license  or 
exemption:  each  such  applicant  must 
submit  a  draft  of  this  notice  to.the 
Commission  with  its  application.  For 
any  such  additional  study  request,  the 
requester  must  describe  the 
recommended  study  and  the  basis  for 
the  request  in  detail,  including  who 
should  conduct  and  participate  in  the 
study,  its  methodology  and  objectives, 
whether  the  recommended  study 
methods  are  generally  accepted  in  the 
Scientific  community,  how  the  study  and 
information  sought  will  be  useful  in 
furthering  the  resource  goals  that  are 
affected  by  the  proposed  facilities,  and 


approximately  how  long  the  study  will 
take  to  complete,  and  must  explain  why 
the  study  objectives  cannot  be  achieved 
using  the  data  already  available.  In 
addition,  in  the  case  of  a  study  request 
by  a  resource  agency  or  Indian  tribe  that 
had  failed  to  request  the  study  during 
the  pre-filing  consultation  process  under 
§  4.38  of  this  part  or  {  16.8  of  this 
chapter,  the  agency  or  Indian  tribe  must 
explain  why  this  request  was  not  made 
during  the  pre-filing  consultation 
process  and  show  good  cause  why  its 
request  for  the  study  should  be 
considered  by  the  Commission. 

*  «  •  •  • 

(e)  *  •  • 

(2)  Patently  deficient  applications,  (i) 
If.  within  90  days  of  its  filing  date,  the 
Director  of  the  Office  of  Hydropower 
Licensing  determines  that  an  application 
patently  fails  to  substantially  comply 
with  the  requirements  of  paragraph  (a), 
(b).  and  (c)  of  this  section  and  of  §  4.38 
of  this  part  or  §  16.8  of  this  chapter,  or  is 
for  a  project  that  is  precluded  by  law. 
the  application  will  be  rejected  as 
patently  deficient  with  the  specification 
of  the  deficiencies  that  render  the 
application  patently  deficient. 

(ii)  If.  after  90  days  of  its  filing  date, 
the  Director  of  the  Office  of  Hydropower 
Licensing  determines  that  an  application 
patently  fails  to  substantially  comply 
with  the  requirements  of  paragraphs  (a), 
(b).  and  (c)  of  this  section  and  of  §  4.38 
of  this  part  or  §  16.8  of  this  chapter,  or  is 
for  a  project  that  is  precluded  by  law; 

(A)  The  application  will  be  rejected 
by  order  of  the  Commission,  if  the 
Commission  determines  it  is  patently 
deficient:  or 

(B)  The  application  will  be  considered 
deficient  under  paragraph  (e)(1)  of  this 
section,  if  the  Commission  determines  it 
is  not  patently  deficient. 

•        •        •        •        • 

4.  In  §  4.34.  the  first  sentence  in 
paragraph  (b)  introductory  text, 
paragraph  (e)(5).  and  paragraph  (n(l)(i) 
are  revised  to  read  as  follows: 

§  4.34    Hearings  on  applications; 
consultation  on  terms  and  conditions: 
motions  to  intervene. 

(a)  •  •   • 

(b)  Notice  and  comment  hearings. 
All  comments  (including  mandatory 

and  recommended  terms  and  conditions 
or  prescriptions)  on  an  application  for 
exemption  or  license  must  be  filed  with 
the  Commission  no  later  than  60  days 
after  issuance  by  the  Commission  of 
public  notice  declaring  that  the 
application  is  ready  for  environmental 
analysis.  *  *  * 


(e)  Consultation  on  recommended  fish 
and  wildlife  conditions:  Section  lOQ) 
process. 

*  •        •        •        • 

(5)  If  the  Commission  decides  to 
conduct  any  meeting,  telephone  or  video 
conference,  or  other  procedure  to 
address  issues  raised  by  its  preliminary 
determination  of  inconsistency  and 
comments  thereon,  the  Commission  will 
give  at  least  15  days'  advance  notice  to 
each  party,  affected  resource  agency,  or 
Indian  tribe,  which  may  participate  in 
the  meeting  or  conference.  Any  meeting, 
conference,  or  additional  procedure  to 
address  these  issues  will  be  scheduled 
to  take  place  within  75  days  of  the  date 
the  Commission  issues  a  preliminary 
determination  of  inconsistency.  The 
Commission  will  prepare  a  written 
summary  of  any  meeting  held  under  this 
subsection  to  discuss  10(j)  issues,  and  a 
copy  of  the  summary  will  be  sent  to  all 
parties,  affected  resource  agencies,  and 
Indian  tribes.  If  the  Commission 
believes  that  any  fish  and  wildlife 
recommendation  submitted  by  a  fish 
and  wildlife  agency  may  be  inconsistent 
with  the  purposes  and  requirements  of 
the  Federal  Power  Act  or  other 
applicable  law.  the  Commission  will 
attempt  to  resolve  any  such 
inconsistency  by  appropriate  means, 
giving  due  weight  to  the 
recommendations,  expertise,  and 
statutory  responsibilities  of  the  fish  and 
wildlife  agency. 

•  •  •  •  • 

(f)  Licenses  and  exemption  conditions 
and  required  findings — (1)  License 
conditions,  (i)  All  licenses  shall  be 
issued  on  the  conditions  specified  in 
section  10  of  the  Federal  Power  Act  and 
such  other  conditions  as  the 
Commission  determines  are  lawful  and 
in  the  public  interest. 

*  •        •        •        • 

5.  In  §  4.38,  paragraphs  (a)(1)  and  (d) 
are  revised  to  read  as  follows: 

§  4.38    Consultation  requirenoents. 

(a)  Requirement  to  consult.  (1)  Before 
it  files  any  application  for  an  original 
license  or  an  exemption  from  licensing 
that  is  described  in  paragraph  (a)(4)  of 
this  section,  a  potential  applicant  must 
consult  with  the  relevant  Federal.  Stale, 
and  interstate  resource  agencies, 
including  the  National  Marine  Fisheries 
Service,  the  United  States  Fish  and 
Wildlife  Service,  the  National  Park 
Service,  the  United  States 
Environmental  Protection  Agency,  the 
Federal  agency  administering  any 
United  States  lands  or  facilities  utilized 
or  occupied  by  the  project,  the 
appropriate  State  fish  and  wildlife 
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ajjencies,  the  appropriate  State  water 
resource  management  agencies,  the 
certifying  agency  under  section  401(aHl) 
of  the  Federal  Water  Pollution  Control 
Act  (Clean  Water  Act).  33  U.S.C. 
S  1341(c)(1).  and  any  Indian  tribe  that 
may  be  affected  by  the  proposed  project. 

(d)  Third  stage  of  consultation.  (1)  The 
third  stage  of  consultation  is  initiated  by 
the  filing  of  an  application  for  a  license 
or  exemption,  accompanied  by  a 
transmittal  ktter  certifying  that  at  the 
same  time  copies  of  the  application  are 
being  mailed  to  the  resource  agencies, 
Indian  tribes,  and  other  government 
offices  specified  in  paragraph  (d](2}  of 
this  section. 

(2)  As  soon  as  an  applicant  files  such 
application  documents  with  the 
Commission,  or  promptly  after  receipt  in 
the  case  of  documents  described  in 
paragraph  (d](2)(iii)  of  this  section,  as 
the  Commission  may  direct  the 
applicant  must  serve  on  every  resource 
agency  and  Indian  tribe  consulted  and 
on  other  government  offices  copies  of: 

(!)  Its  application  for  a  license  or  an 
exemption  from  licensing; 

(ii)  Any  deficiency  correction, 
revision,  supplement,  response  to 
additional  information  request,  or 
amendment  to  the  application:  and 

(in)  Any  written  correspondence  from 
the  Commission  requesting  the 
correction  of  deficiencies  or  the 
snbmittal  of  additional  information. 


PART  t«— PROCEDURES  RELATING 
TO  TAKEOVER  AND  REUCENSIMG  OF 
LICENSED  PROJECTS 

6.  The  authority  citation  for  part  16  is 
revised  to  read  as  follows: 

Authohty:  IS  UJS.C  791a-«2Sr.  4Z  U.SX. 
7101-7352:  F..0. 12009  3  CFR.  1978  Corop..  p. 
142. 

7.  In  §  16.a  paragraphs  (a)(1)  and  (d) 
are  revised  to  read  as  follows: 

§  16.8    Consultation  requirements. 

(a)  Requirement  to  consult.  (1)  Before 
it  files  any  application  for  a  new  license, 
a  nonpower  license,  an  exemption  from 
licensing,  or,  pursuant  to  §  18.25  or 
§  16.26  of  this  part,  a  surrender  of  a 
project  8  potential  applicant  must 
ctmsult  with  the  relevant  Federal,  State, 
and  interstate  resource  agencies, 
including  the  National  Marine  Fisheries 
Servit*.  the  United  Stales  Fish  and 
Wildlife  Service,  the  National  Park 
Service,  the  United  States 
Rn\ironmental  Protection  Agency,  the 
Federal  agency  adminislering  any 
United  States  lands  or  facilities  utilized 
or  occupied  by  the  project,  the 
appropriate  stale  fish  and  wildlife 


agencies,  the  appropriate  State  water 
resource  management  agencies,  the 
certifying  agency  under  section  401fa)(l) 
of  the  Federal  Water  Pollution  Control 
Act  (Qean  Water  Act),  33  U.S.C 
1341(cKl).  and  any  Indian  tribe  that  may 
be  affected  by  the  project. 

(d)  Third  stage  of  consultation.  (l)Tbe 
third  stage  of  consultation  is  initiated  by 
the  filing  of  an  application  for  a  new 
license,  nonpower  license,  exemption 
from  licensing,  or  surrender  of  license, 
accompanied  by  a  transmittal  letter 
certifying  that  at  the  same  time  copies  of 
the  application  are  being  mailed  to  the 
resource  agencies,  Indian  tribes,  and 
other  government  offices  specified  in 
paragraph  (d)(2)  of  this  section  and 
§  16.10(0  of  this  part,  if  appJicable. 

(2)  As  soon  as  an  applicant  files  such 
application  documents  with  the 
Commission,  or  promptly  after  receipt  in 
the  case  of  documents  described  in 
paragraph  (d)(2)(iii)  of  this  section,  as 
the  Commission  may  direct  the 
applicant  must  serve  on  every  resource 
agency  and  Indian  tribe  consulted,  on 
other  government  offices,  and,  in  the 
case  of  applications  for  surrender  or 
nonpower  license,  any  state,  municipal, 
interstate,  or  Federal  agency  which  is 
authorized  to  assume  regulatory 
supervision  over  the  land,  waterways, 
and  fadlities  covered  by  the  application 
for  surrender  or  nonpower  hcense, 
copies  of: 

(i)  its  application  for  a  new  license,  a 
I'.onpower  license,  an  exemption  from 
licensing,  or  a  surrender  of  the  project; 

(ii)  Any  deficiency  correction, 
revision,  supplement,  response  to 
additional  information  request  or 
amendment  to  the  application;  and 

(tit)  Any  written  correspondence  from 
the  Commission  requesting  the 
correction  of  deficiencies  or  the 
submittal  of  additional  information. 

8.  In  §  I&IO.  paragraph  (f)  is  revised  to 
read  as  follows: 

§16.10    Intonnation  to  be  provided  by  an 

applicant  for  new  license:  fUing 

requirements. 

•         •         •         *         • 

(f)  Filing  requirements.  For  all 
applications  for  new  licenses  due  to  be 
filed  with  the  Commission  on  or  after 
June  19, 1991,  and  prior  to  January  1. 
1992,  the  following  number  of  copies 
must  be  submitted  to  the  Commission 
and  ser\'ed  on  resource  agencies 

(1)  If  the  application  is  hand-delivered 
to  the  Commission,  as  by  messenger  or 
courier  service,  only  an  original  and  five 
copies  of  the  application  need  be 
delivered  to  the  Secretary,  but  the  filing 
must  be  accompanied  by  a  transmittal 


letter  certifying  that  at  the  same  time 
five  copies  of  the  application  are  being 
band  delivered  to  the  Director.  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  and  copies  are  being  mailed 
to  the  resource  agencies  consulted  and 
the  government  offices  specified  in 
§  16.8(d)(2)  of  this  part  including  each  of 
the  following: 

(i)  The  Regional  Office  of  the 
Commission  for  the  area  in  which  the 
project  is  located: 

(ii)  Tlie  U.S.  Department  of  the 
Inferior.  Washington,  DC  (6  copies  for 
projects  located  in  the  Eastern  United 
States,  including  Minnesota,  Iowa. 
Missouri.  Arkansas,  and  Louisiana,  and 
9  copies  for  projects  located  in  the 
Western  United  States  westward  of  the 
western  boundaries  of  Minnesota.  Iowa, 
^tissouri.  Arkansas,  and  Louisiana); 

(iii)  The  U.S.  Bureau  of  Land 
Management  District  Office  for  the  area 
in  which  the  project  is  located;  and 

(iv)  The  U.S.  Corps  of  Engineers 
District  Office  for  the  area  in  which  the 
project  is  located. 

(2)  If  the  application  is  mailed  to  the 
Commission,  only  an  original  and  ten 
copies  of  the  application  need  be  sent  to 
the  Secretary,  but  the  application  must 
be  accompanied  by  a  transmittal  letter 
certifying  that  at  the  same  time  copies  of 
the  application  are  being  mailed  to  each 
of  the  offices  listed  in  paragraphs  (f)(1) 
(i)  through  (iv)  of  this  section. 

Noir.  This  appendix  wriU  not  be  published 
in  the  Code  of  Federal  Regulation*. 

Appencfix  A— List  of  Requests  for  Rehearing 
and  Reconsideration  Fedisral  Agencies 

1.  U.S.  Department  of  the  Interior  (Interiorl 

2.  U.S.  Departirent  of  Commerce  (Ojmmerce) 

Slate  Agencies 

3.  California  Department  of  Fish  and  Came 
(Califtwnia  Ftsh  and  Game)* 

4.  California  Slate  Water  Resources  Control 
Board  (California  Water  Board) 

5.  Oregon  Strategic  Water  Mamngemenl 
Croop  (Oregon)* 

6.  U  ashinglon  Department  of  Fisheries  and 
Department  of  Wildlife  (Washington) 

7.  West  Virginia  Division  of  Natural 
Resources  (West  Virginia)  * 

AssociaHor.s.  Companies,  and  Individuals 

8.  American  Rivers.  Inc..  American 
Whitewaier  Affiliation,  Friends  of  the 
River.  Natural  ileritage  Institute,  and  Trout 
Unlimited  (American  Riven) 

9.  Congressman  )ohn  Dtngell  ** 

11.  Edison  Eiertric  Imtitute  (EEI> 

12.  Natioual  Wildlife  Federation  (WikUife 
Federation) 


'  Kileti  re«^csts  tor  rehearing  after  ttie  SO-tiMy 
itLilutory  deatlline  of  lune  7, 1991. 

' '  Filed  informal  comments  or  petitions  for 
cUririTMtNm  of  the  ¥\na\  Rule. 
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Fetter  certifying  that  at  the  same  time 
five  copies  of  the  application  are  being 
hand  dielivered  to  the  Director.  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  and  copies  are  being  mailed 
to  the  resource  agencies  consulted  and 
the  government  offices  specified  in 
§  16.8(d)(2)  of  this  part,  including  each  of 
the  following: 

(i)  The  Regional  Office  of  the 
Commission  for  the  area  in  which  the 
project  is  located: 

(ii)  The  U.S.  Department  of  the 
Inferior,  Washington,  DC  (8  copies  for 
projects  located  in  the  Eastern  United 
States,  including  Minnesota,  Iowa, 
Missouri.  Arkansas,  and  Louisiana,  and 
9  copies  for  projects  located  in  the 
Western  United  States  wrestward  of  the 
western  boundaries  of  Minnesota.  Iowa, 
Missouri.  Arkansas,  and  Louisiana); 

(iii)  The  U.S.  Bureau  of  Land 
Management  District  Office  for  the  area 
in  which  the  project  is  located;  and 

(tv)  The  U.S.  Corps  of  Engineers 
District  Office  for  the  area  in  which  the 
project  is  located. 

(2)  If  the  application  is  mailed  to  the 
Commission,  only  an  original  aiul  ten 
copies  of  the  application  need  be  sent  to 
the  Secretary,  but  the  application  must 
be  accompanied  by  a  transmittal  letter 
certifying  that  at  the  same  time  copies  of 
the  application  are  being  mailed  to  each 
of  the  offices  listed  in  paragraphs  [f)(l) 
(i)  through  (iv)  of  this  section. 

Noir.  This  appendix  wnU  not  be  published 
in  the  Code  of  Federal  Regulations. 

Appencfix  A— List  of  Requests  for  Rehearing 
and  Reconsideration  Federal  Agencies 

1.  U.S.  Department  of  the  Interior  (Interior) 

2.  U.S.  Departirent  of  Commerce  (Commerce} 

Slate  Agencies 

3.  California  Department  of  Fish  and  Came 
(California  Rsh  and  Game)* 

4.  California  Slate  Water  Resources  Control 
Bo.-ird  (Catifomia  Water  Board) 

5.  Oregon  Strategic  Water  Management 
Group  (Oregon)* 

6.  W  ashington  Department  of  Fisheries  and 
Department  of  Wildlife  (Washington) 

7.  West  Virginia  Division  of  Natural 
Resources  (West  Virginia)  * 

Associations.  Companies,  and  Individuals 

8.  American  Rivers.  Inc.,  American 
Whitewater  Affiliation,  Friends  of  the 
River.  Natural  Heritage  Institute,  and  Trot>t 
Unlimited  (American  Rivers) 

9.  Congressman  )ohn  DingeU  ** 

11.  Edison  Eiertric  Institute  (EEI) 

12.  National  Wildlife  Federation  {WikUife 
Federation) 


'  Filed  r«^ests  for  retiewing  after  the  30«l»y 
xiatutory  deadline  of  lune  7, 1991. 

' '  Filed  informat  comments  or  pelitiona  for 
tUrtfirntKin  of  the  Finat  Rule. 


13.  North  Carolina  Electric  Membership 
Corporation  (North  Carolina  Electric) 


14.  Turlock  Irrigation  District  and  Tuolumne 
County.  California  (Turlockl  ** 

Appendix  B — List  of  Addi 


Note:  This  appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 


Area  of  junsdiction 


Addressee 


U.S.  Department  of  ttw  tntertor 


ilatiomnde.. 


Director.  Office  of  Enwontnental  Affairs.  Oepartment  of  Itie  Intenor.  Main  Interior  BuMing.  MS 
2340.  1849  C  Street,  NW..  Washington.  DC  20240. 


OlLMld 


I  iastem  States  fmcludes  an  states  not  listed  below).. 

Alaska 

Arizona 

California.- „ _ _ 

Colorado 


Idaho. 


Moniarta  (includes  North  Dakota  and  South  Dakota)....,. 

Nevada 

New  Mexico  (includes  Kansas.  Oklahoma,  and  Texas).. 

Oregon  (includes  Washington) 

Utah 

Wyonmng  (includes  N«t>raska) 


Director,  Bureau  of  t^nd  Management,  Braf)Ch  of  Lands  (ES-962),  350  South  Pickett  Street. 

Alexandria.  VA  22304 
Stale  Director.  Bureau  o>  Land  Manageoient.  Division  o>  Lands  and  Renewatile  Resources  (AK- 

930).  222  W  7th  Avenue.  No  13.  Anchorage.  AK  99513-7599. 
State  Dvector.  Bureau  of  Land  Management.  Onnsion  of  Lands  and  Renewatile  (Resources  (AZ- 

930).  3707  North  7th  Street.  PO  Box  16563.  Phoen-x,  A2  85011 
State  Director.  Bureau  of  Land  Management.  Branch  of  Adfudication  and  Records  (CA-943  5). 

Federal  Building,  Room  E-2841.  2800  Cottage  *(ay,  Sacramento.  CA  95625 
State  Director.   Bureau  of  Lar«d  Management.  Branch  ot  Realty  Programs  (CO-932),  2850 

YoungfieW  Street.  Lakewood.  CO  80215. 
State  Director,  Bureau  of  Land  Management.  Land  Services  Section  (1D-943A).  3360  Amercana 

Terrace,  Boise.  ID  83706 
State  Dtfector.  Bureau  of  Land  Management.  Brar>ch  oi  Land  Resources  (MT-932).  Granite 

Tcwer,  222  N  32nd  Street.  PO  Box  36800.  Bt!lings.  MT  59107 
State  Director,  Bureau  of  Land  Management.  B'anch  of  Lands  and  Mirterals  Operations  (NV- 

943.2).  850  Harvard  Way,  PO  Box  12000.  Reno,  NV  89520 
State  Director.  Bureau  of  Land  Management.  Branch  of  Lands  and  Minerals  Operakons  (NM- 

943C-2),  Federal  Bjilding.  Sooth  Federal  Place.  PO    Box   1449.  Santa  Fe,  f^  87501 
State  Director.  Bureau  of  Land  Management.  Lands  and  Minerals  Adjudication  Section  (OR- 

943.3).  1300  N  E  44m  Avenue.  PO  Box  2965.  Portland,  OR  97208. 
State  Director,  Bureau  of  Land  Management.  Branch  of  Lands  and  Minerals  Operat>ons  (UT-942). 

P.O.  Box  45155,  Salt  Lake  City.  UT  84145-0155. 
State  Director.  Bureau  of  Land  Management.  Branch  oi  Land  Resources  (WY-931).  2915  Warren 

Avenue.  P.O.  Box  1828,  Cheyenne,  WV  82001. 


U.5.  Corps  ol  Engin— r« 


XMwer  Misvssippi  Valley  Oistnct  Offices: 

US  Corps  of  Engineers,  167  N.  Main  Street  Memphis,  TN  38103-1894. 

U.S.  Corps  of  Engineers.  P.O.  Box  60267.  New  Orleans,  LA  70160-0267 

US.  Corps  of  Engineers.  1222  Spruce  Street,  St  Louis.  MO  63103-2833. 

U.S.  Corps  of  Engineers,  3550  1-20  Frontage  Rd..  Vicksburg.  MS  39180-5191 
New  Englcind  Division  Office:  "• 

U.S.  Corps  cf  Engineers.  424  Traoelo  Road.  Waltham,  MA  02254-9149. 
Missoun  Rwer  Distrid  Offices: 

U.S.  Corps  of  Engineers.  700  Federal  Bidg..  Kansas  City,  MO  64106-2896 

U.S.  Corps  of  Engineers.  215  North  17m  Street.  Omaha.  NE  68102-4978. 
ilorth  Atlantic  Distnct  Offices; 

U.S.  Corps  of  Engineers,  PO.  Box  1715.  Baltimore.  MD  21203-1715 

U.S.  Corps  of  Engineers,  26  Federal  Plaza,  ftew  York,  NY  10278-0090 

U.S.  Corps  of  Engineers.  803  Front  St.,  Norfolk,  VA  23510-1096 

U.S.  Corps  of  Engineers.  2nd  A  Chestnut  Streets.  Philadelphia,  PA  19106-2991. 
North  Central  District  Offices 

U.S.  Corps  of  EngNieers.  1776  tMiegara  St.  Buffalo.  NY  14207-3199 

U.S.  Corps  ol  Engineers,  1 1 1  N  Canal  Street  Chicago.  IL  60606-7206 

U.S.  Corps  of  Engineers,  P  O  Box  1027,  Detroit  Ml  48231-1027 

U.S.  Corps  of  Engineers.  P.O.  Box  2004,  Rock  Island,  IL  61204-2004. 

U.S.  Corps  of  Engineers,  180  East  Kellogg  Blvd..  St  Paul.  MN  55101-1479. 
North  Pacific  District  Offices:  . 

US.  Corps  of  Engineers,  PO  Box  898.  Anchorage,  AK  99506-0898. 

U.S.  Corps  of  Engineers,  PO  Box  2946.  Portland.  OR  97208-2946 

U.S.  Corps  of  Engineers,  P.O.  Box  3755.  Seattle,  WA  98124-2255 

U.S.  Corps  of  Engineers,  602  City-County  Airport  Walla  Walla.  WA  99362-9265.' 
Ohio  River  Distnct  Offices: 

I  U.S.  Corps  of  Engineers.  502  8th  St .  Huntington.  V^V  25701-2070 
I  U.S.  Corps  of  Engineers.  P.O.  Box  59,  Louisville,  KY  40201-0059. 
I      U.S.  Ck>rps  of  Engineera.  PO  Box  1070,  Nashville,  TN  37202-1070. 

U.S.  Corps  of  Engtneers.  William  S.  Moorhead.  Federal  Bidg..  Rm-ie2e.  1000  Uberty  Ave..  Pittsburgh.  PA  15222-4186 
South  Atlantic  District  Offices: 

U.S.  Corps  of  Engineers,  P.O.  Box  919,  Charleston,  SC  29402-0919 

U.S.  Corps  of  Engineers,  P.O.  Box  4970,  Jacksonville.  FL  32232-0019 

H U.S.  Corps  of  Engineers.  PO  Box  2288.  Mobite.  AL  36628-0001 
ih  Atlantic  t)istnct  Offices; 
U.S.  Corps  of  Engineers,  P.O.  Box  889.  Savannah.  GA  31402-0889. 
US  Corps  of  Engineers,  PO  Box  1890,  WHntington,  NC  28402-1890. 
Soum  Pacific  District  Off  mm; 

U.S  Corps  of  Engineers.  PO  Box  2711,  Los  Angeles.  CA  90053-2325. 

U.S.  Corps  of  Engineers,  1325  J  Street  Sacramento,  CA  95814-2922. 

U.S.  Corps  of  Engineers.  211  Mam  St.  San  Francisco.  CA  94105-1905. 
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Southwestern  Dtslrict  Offices: 

US.  Corps  of  Engineers,  P.O.  Box  1580,  Albuquerque,  NM  87103-1580. 
U.S.  Corps  of  Engineers,  P.O.  Box  17300,  Fori  Worth,  TX  76102-0300. 
U.S.  Corps  of  Engineers,  PO  Box  1229,  Galveston,  TX  77553-1229. 
U.S.  Corps  of  Engineers,  P  O.  Box  867.  Little  Rocfc,  AR  72203-0867. 
U.S.  Corps  of  Engineers.  PO  Box  61,  Tulsa,  OK  74121-0061. 


'  In  New  England,  the  US  Army  Corps  of  Engineers  only  has  a  Divisioo  office. 


Regulations  Governing  Submittal  of 
Proposed  Hydropower  License 
Conditions  and  Other  Matters 
Issued  November  22. 1991. 
Moler.  Commissioner,  dissenting  in  part: 

As  I  stated  when  we  adopted  this  rule  last 
May.  it  is  an  important  rule  that  should 
improve  our  licensing  process  by  bringing  to 
it  much  needed  definition  and  discipline,  I 
continue  to  be  an  enthusiastic  supporter  of 
the  rule.  I  am  particularly  gratified  that  a 
good  rule  is  made  better  by  the  majority  now 
adopting  a  proper  definition  of  the  term 
"fishway".  I  write  separately  to  dissent  from 
only  two  aspects  of  the  rule:  The  majority's 
limiting  the  types  of  fish  for  which  a  fishway 
may  be  required,  and  the  majority's  failure  to 
fix  a  serious  shortcoming  in  the  rule 
respecting  the  implementation  of  Section  401 
of  the  Clean  Water  Act.' 

Limiting  Federal  Action  Under  the  Federal 
Power  Act. 

The  Commission  properly  reverses  its 
earlier  conclusion  and  now  finds  that  a 
fishway  includes  both  upstream  and 
downstream  fish  passage  facilities.'  But, 
when  before,  a  fishway  could  be  prescribed 
for  any  type  of  fish,  now  it  may  be  prescribed 
under  section  18  of  the  Federal  Power  Act 
only  "where  passage  of  a  population  is 
necessary  for  the  life  cycle  of  a  fish 
species."  '  As  with  its  short-lived  attempt  to 
limit  the  term  fishway  to  a  one-way  facility, 
there  is  no  basis  in  law  or  policy  for  this  call. 
•    In  its  original  order,  the  Commission  found 
that  limiting  the  application  of  fishways 
under  section  18  to  anadromous  or  marine 
migratory  fish  was  not  supportable.*  Now, 
sua  sponte.  the  majority  revisits  the  issue  and 
finds  differently.*  The  only  purpose  for  this 
about  face,  like  the  original  effort  to  limit 
fishways  to  upstream  facilities,  is  to  limit  the 
scope  of  action  for  the  Secretaries  of  the 
Interior  and  Commerce  who,  by  law,  are  to 
make  the  call  under  section  18. 

The  first  two  sources  cited  for  the 
Commission's  new  limitation  are  reports 
authored  by.  respectively,  the  Departments  of 
Commerce  and  the  Interior."  It  is  Ironic  that. 


•33U.S.C.  5  1341(a)(l)(1988). 

•  Slip  op.  at  13-22  and  87. 
'  Slip  op.  at  24  and  87. 

•  Order  No.  533,  Preamble,  reproduced  at  FERC 
Stats.  A  Regs.  1  30.921  at  30,117-30.118. 

'  While  comments  at  the  initial  stage  had 
requested  that  fishways  l>e  limited  (o  meeting  the 
needs  of  only  migratory  fish.  id.  al  30.112-30.113.  no 
one  requested  thai  the  Commission  revisit  this  issue 
at  rehearing. 

•  Order  No.  533-A,  slip  op  al  24-27. 


in  recognizing  this  as  expert  opinion,  the 
Commission  does  not  provide  the  means  for 
the  Departments  to  implement  their  expertise. 
But.  by  law.  the  question  of  determining 
when  to  require  a  fishway  falls  to  the 
Departments  of  Commerce  and  the  Interior 
(and  their  respective  agencies.  National 
Marine  Fisheries  Service  and  the  Fish  and 
Wildlife  Service)  not  the  Commission.'  Of 
necessity,  this  decision  must  encompass  the 
question  of  which  types  of  fish  are  to  be 
protected  with  fishways.  The  Commission 
here  trespasses  on  this  statutory  charge  no 
less  than  when  it  originally  and  wrongly 
decided  to  limit  fishways  to  only  upstream 
applications.* 

"The  Commission's  decision  to  limit  the 
statutory  exercise  of  the  authority  of  the  two 
Cabinet  officers  was  accompanied  by  much 
rhetoric  about  our  action  being  essential  to 
preserve  the  viability  of  hydropower 
development  as  called  for  in  the  President's 
National  Energy  Strategy  (NES).  First,  the 
proposed  statutory  changes  in  the  Federal 
Power  Act  included  in  the  NES  are  not  yet 
law.  Thus,  the  NES  cannot  be  used  as  an 
excuse  to  limit  the  legitimate  exercise  of  the 
Departments'  statutory  authority.  Second,  to 
the  extent  the  NES  can  and  should  be 
implemented  under  existing  law.  we  must 
assume  that  the  Secretaries,  as  Cabinet 
officers,  will  carry  out  the  Administration's 
policies.  It  is  not  for  us.  as  an  independent 
regulatory  commission,  to  police  the 
Secretaries  on  behalf  of  the  Administration. 
To  do  so  would  be  as  improper  as  having  the 
Administration  police  this  agency. 

Limiting  State  Action  under  Section  401  of 
the  Clean  Water  Act 

As  a  matter  of  law,  before  the  Commission 
may  license  a  hydropower  project  under  Part 


'  Section  18  of  the  Federal  Power  Act  reads,  in 
pertinent  part: 

The  Commission  shall  require  the  construction, 
maintenance,  and  operation  by  a  licensee  at  its  own 
expense  of  '  '  *  such  fishways  as  may  l>e 
prescritjed  by  the  Secretary  of  the  Interior  or  the 
Secretary  of  Commerce,  as  appropriate. 

16  U.S.C.  811  (1988).  This  is  a  statutory 
prescription.  The  relative  expertise  of  our  staff. 
Interior's  and  Commerce's  is  not  al  issue,  nor  should 
it  be. 

•  Apologists  might  argue  that  what  the 
Commission  does  here  is  but  a  short  extension  of  its 
position  in  Lynchburg  Hydro  Associates.  39  FERC 
\  61.079  (1987)  and  in  this  rule  to  determine  where 
the  scope  of  Section  18  is  appropriately  drawn.  Such 
a  simplistic  view  fundamentally  misapprehends  the 
issue  involved.  The  question  is  not  what  type  of 
structure  we  deal  with,  rather,  it  is  when  any 
structure  is  to  be  required.  But,  as  the  Commission 
held  in  Lynchburg,  supra  at  61,217-61.218.  'jwle 
h  tve  no  discretionary  authority  in  this  regard: 
fishways  must  be  required  when  properly 
prescribed  by  the  Secretaries." 


I  of  the  Federal  Power  Act,  the  license 
applicant  must  have  a  certification  covering 
water  quality  standards  for  the  project  as 
required  under  Section  401  of  the  Clean 
Water  Act.'  A  problem  develops  when  a 
project,  having  once  received  such  a 
certificate,  is  amended  al  the  licensing  stage 
or  after  licensing.  If  the  change  is  minor, 
having  no  effect  on  water  quality,  there 
should  be  no  need  to  require  that  the 
applicant  reapply  for  a  water  quality 
certificate.  The  problems  I  am  concerned 
with  stem  from  two  possible  cases.  First 
would  t>e  the  case  when  the  change  to  the 
proposed  or  existing  project  (however  minor) 
may  indeed  affect  water  quality  adversely. 
Second  would  be  the  case  when  the  change  is 
of  such  magnitude  that  we  have  what 
amounts  to  a  materially  different  project. 

The  rule  issued  purportedly  distinguishes 
between  these  two  cases.  It  would 
recognize  that  situations  may  arise  involving 
a  fundamental  alteration  of  the  project,  or 
proposed  project,  such  as  adding  or  deleting  a 
dam  or  comparably  significant  facility,  or 
relocating  the  entire  project  to  an  area  that 
had  not  previously  been  evaluated.  In  those 
situations,  we  expect  the  applicant  to  request 
new  water  quality  certification,  and  will 
require  it  to  obtain  one,  or  a  waiver  thereof.'" 
The  regulation,  however,  is  more 
circumscribed,  requiring  that  the  applicant 
obtain  a  new  water  quality  certificate  only  "if 
the  amendment  would  have  a  material 
adverse  impact  on  the  water  quality  in  the 
discharge  from  the  project  or  proposed 
project,"  ' ' 

'There  is  thus  a  fundamental  inconsistency 
between  the  preamble  and  the  regulatory 
text.  Nowhere  does  the  Commission  deal 
with  this  inconsistency.  This  is  important  for, 
as  the  Commission  recognized,  if  must  allow 
certifying  agencies  a  second  look  when,  in 
essence,  we  are  presented  with  a  new 


*  Section  401  states  in  relevant  part: 
Any  applicant  for  a  Federal  license  or  permit  to 
conduct  any  activity  including,  but  not  limited  to, 
the  construction  or  operation  of  facilities,  which 
may  result  in  any  discharge  into  the  navigable 
waters,  shall  provide  the  licensing  or  permitting 
agency  a  certification  from  the  State  in  which  Ihe 
discharge  originates  or  will  originate,  or,  if 
appropriate,  from  Ihe  interstate  water  pollution 
control  agency  having  jurisdiction  over  the 
navigable  waters  al  the  point  where  the  discharge 
originates  or  will  originate,  that  any  such  discharge 
will  comply  with  the  applicable  provisions  of  |law| 

33  U.S.C.  1341(a)(l)(1988). 

■  °  Order  No,  533.  Preamble,  note  4  supra  al  3ai37. 

■  ■  18  CFR  4.38(f)(7)(iii)  (for  license  applications) 
(emphasis  added):  see  also  18  CFR  16.8(n(7)(iii) 
requiring  substantially  the  same  for  new  licenses. 
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I  of  the  Federal  Power  Act.  the  license 
applicant  must  have  a  certification  covering 
water  quality  standards  for  the  project  as 
required  under  Section  401  of  the  Clean 
Water  Act.'  A  problem  develops  when  a 
project,  having  once  received  such  a 
certificate,  is  amended  at  the  licensing  stage 
or  after  licensing.  If  the  change  is  minor, 
having  no  effect  on  water  quality,  there 
should  be  no  need  to  require  that  the 
applicant  reapply  for  a  water  quality 
certificate.  The  problems  I  am  concerned 
with  stem  from  two  possible  cases.  First 
would  be  the  case  when  the  change  to  the 
proposed  or  existing  project  (however  minor) 
may  indeed  affect  water  quality  adversely. 
Second  would  be  the  case  when  the  change  is 
of  such  magnitude  that  we  have  what 
amounts  to  a  materially  different  project. 

The  rule  issued  purportedly  distinguishes 
between  these  two  cases.  It  would 
recognize  that  situations  may  arise  involving 
a  fundamental  alteration  of  the  project,  or 
proposed  project,  such  as  adding  or  deleting  a 
dam  or  comparably  significant  facility,  or 
relocating  the  entire  project  to  an  area  that 
had  not  previously  been  evaluated.  In  those 
situations,  we  expect  the  applicant  to  request 
new  water  quality  certification,  and  will 
require  it  to  obtain  one.  or  a  waiver  thereof," 
The  regulation,  however,  is  more 
circumscribed,  requiring  that  the  applicant 
obtain  a  new  water  quality  certificate  only  "if 
the  amendment  would  have  a  material 
adverse  impact  on  the  water  quality  in  the 
discharge  from  the  project  or  proposed 
project."  ' ' 

"There  is  thus  a  fundamental  inconsistency 
between  the  preamble  and  the  regulatory 
text.  Nowhere  does  the  Commission  deal 
with  this  inconsistency.  This  is  important  for, 
as  the  Commission  recognized,  it  must  allow 
certifying  agencies  a  second  look  when,  in 
essence,  we  are  presented  with  a  new 


'  Section  401  states  in  relevant  part: 
Any  applicant  for  a  Federal  license  or  permit  to 
conduct  any  activity  Including,  but  not  limited  la 
the  construction  or  operation  of  facilities,  which 
may  result  in  any  discharge  into  the  navigable 
waters,  shall  provide  the  licensing  or  permitting 
agency  a  certification  from  the  State  In  which  the 
discharge  originates  or  will  originate,  or,  if 
appropriate,  from  the  interstate  water  pollution 
control  agency  having  jurisdiction  over  the 
navigable  waters  at  the  point  where  the  discharge 
originates  or  will  originate,  that  any  such  discharge 
will  comply  with  the  applicable  provisions  of  |law| 

33  U.S.C.  1341(a)(l)(1988). 

'"Order  No.  533,  Preamble,  note  4  supra  at  30.137. 

■  ■  18  CFR  4.38(f)(7)(iii)  (for  license  applications) 
(omphasls  added);  see  also  18  CFR  l&8(f)(7)(iii) 
requiring  substantially  the  same  for  new  licenses. 


project.  The  problem  is  that  the  rule  does  not 
recognize  the  inconsistency.  As  promised  in 
the  Preamble,  any  "fundamental  alteration" 
should,  H  a  minimum,  trigger  a  second  look 
under  Section  401  if  that  change  will  have 
any  effect  on  water  quality.  The  regulation 
itself  falls  short  of  that  promise.  The 
Commission  is.  of  course,  bound  by  its 
regulations  and  the  regulations  control  over 
the  preamble.  What  we  have  then  is  a 
regulation  that  runs  counter  to  the  plan  of 
State  certification  laid  out  under  the  Clean 
Water  Act 

Water  quality  certification  is  a  matter  left 
solely  to  the  state  or  other  certifying 
authority,  not  to  FERC.  As  the  Congress 
recognized,  "|t|he  purpose  of  the  certification 
mechanism  provided  in  this  taw  is  to  assure 
that  Federal  licensing  or  permitting  agencies 
cannot  override  State  water  quality 
requirements."  "  That  purpose  cannot  be 
met  under  the  Commission's  regulations. 

Condusion 

The  two  aspects  of  the  rule  from  which  I 
dissent  share  a  common  thread.  In  each  the 
majority  acts  to  limit  statutorily  prescribed 
responsibilities  of  other  agencies,  state  and 
federal.  This  is  a  disturbing  trend.'*  The  error 
lies  in  the  majority's  seeming  inability  to 
recognize  the  limits  of  its  own  jurisdiction. 
Because  I  perceive  that  jurisdiction  to  be 
more  limited  than  my  colleagues.  I  must 
dissent 

Elizabeth  Anna  Molar. 
Commissioner. 
(FR  Doc.  91-28643  Filed  11-29-91: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  14a 
[T^.  M741 
RIN  1545-AN26 

Stockholder  Approval  of  Incentive 
Stock  OptkMi  Plans 

agency:  Internal  Revenue  Sei^ce. 

Treasury, 

ACTION:  Final  regulations, 

SUMMARY:  This  document  contains  a 
final  regulation  on  the  stockhc^der 
approval  requirement  for  incentive  stock 


'»  S.  Rep.  No.  92-414  (1971),  npnnted  in  1972  UA 
Code  Cong,  k  Adm.  News  3735.  As  one  Ireatiae  puts 
It  "(iln  a  peculiar  sense,  the  certification 
requirement  impoMs  a  kind  of  reverse  preemption 
on  certain  federally  licenaed  or  permitted 
activities."  1  Grad,  Treatise  on  Environmenlsl  Law 
3-219  (1990).  The  Commission's  hydrulicensing 
program  is  explicitly  recognized  as  being  one  of 
ttiese  activities.  S  Rep.  Na  82-144  supra.  1972  UA 
Code  Cong  h  Adm.  News  a  1 3735. 

■*  See  Order  No.  S65.  Revisions  to  Regutatioos 
Governing  Authorira lions  for  Construction  of 
Natural  Gas  Pipeline  Facilities,  reprinted  in  FERC 
StaU.  and  Rags.  ]  3099  at  30,313  (1991)  (Malar, 
dissenting  In  part.) 


option  plans.  The  regulation  affects 
corporations  establishing  incentive  | 

stock  option  plans  and  provides 
guidance  on  the  method  and  degree  of 
stockholder  approval  necessary  for 
those  plans.  The  guidance  is  the  same  as 
that  set  forth  in  a  temporary  regulation 
published  in  1988.  This  document  also 
removes  obsolete  regulations  under  a 
repealed  Internal  Revenue  Code  section 
pertaining  to  qualified  stock  options. 
EFFECTIVE  DATES:  The  removal  of 
15  1.422-1  and  1.422-2  is  effective 
November  5. 1990.  Section  1.422-4  is 
effective  November  5, 1990.  The 
amendments  to  §  1.422-5  are  effective 
August  13. 1961.  and  aptply  to  options 
granted  on  or  after  that  date  and  to 
certain  options  granted  after  December 
31. 1975. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Deliee  at  202-566-4741  (not  a 
toll-free  number). 
SUPPLEMENTARY  It^ORMATION: 

Overview 

Proposed  regulations  on  incentive 
stock  options  were  published  in  1984.  A 
temporary  regulation  on  the  stockholder 
approval  requirement  for  incentive  stock 
option  plans  was  published  in  1988.  This 
document  contains  a  final  regulation  on 
the  stockholder  approval  requirement.  In 
substance,  the  final  regulation  is  the 
same  as  the  temporary  regulation,  "Hiis 
document  also  removes  obsolete 
regulations  about  quahfied  stock 
options. 

Explanatioa  of  Provirioiis 

Incentive  stock  options  are  now 
described  in  section  422  of  the  Internal 
Revenue  Code  of  1986.  Section  422  was 
section  422A  before  being  renumbered 
by  section  11801  of  OBRA  '90  (the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508). 

Proposed  regulations  under  section 
422A  were  published  in  the  Federal 
Register  on  February  7, 1984  (49  FR 
4504).  One  subject  addressed  in  those 
proposed  regulations  was  the 
stockholder  approval  requirement  for 
incentive  sto<i(  option  plans,  which 
appeared  in  section  422A(b)(l]  of  the 
Code  (now  section  422(b)(1)),  Written 
comments  were  received  from  the  public 
on  the  proposed  regulations. 

To  address  concerns  raised  in  those 
comments,  a  temporary  regulation  on 
the  stockholder  approval  requirement 
S  14a.422A-2.  was  published  in  T.D. 
8235.  53  FR  48639.  December  2, 1988. 

Under  section  7805(e)  of  the  Code,  any 
temporary  regulation  issued  after 
November  20. 1988.  shall  expire  within  3 
years  after  the  date  of  its  issuance.  The 
Service  expects  to  publish  final 


regulations  at  a  later  date  on  the  full 
range  of  issues  addressed  in  the  1964 
proposed  regulations.  Meanwhile,  this 
Treasury  decision  adopts  the  temporary 
regulation  in  final  form  by  redesignating 
it  as  S  1.422-5.  The  text  of  the  regulation 
is  also  revised  without  substantive 
change,  to  eliminate  the  question-and- 
answer  format  and  to  reflect  the 
renumbering  of  the  underlying  Internal 
Revenue  Code  section. 

CN3RA  '90  also  repealed  the  generally 
obsolete  prior  section  422  of  the  Code, 
pertaining  to  qualified  stock  options. 
Tliis  Treasury  decision  removes  prior 
S§  1.422-1  and  1.422-2,  the  regulations 
under  the  repealed  section  422.  Tliose 
removed  regulations  could  have 
continuing  relevance  in  view  of  the 
savings  provision  in  section  11621  of 
OBRA  '9a  A  new  \  1.422-4  is  therefore 
added,  referring  interested  readers  to 
the  1991  edition  of  the  (Zode  of  Federal 
Regulations,  where  the  removed 
regulations  last  appeared. 

Special  Analyses 

It  has  been  determined  that  this  rule  is 
not  a  major  rule  as  defmed  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  It  has 
also  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U,S.C.  chapter  6)  do 
not  apply  to  the  regulations  and. 
therefore,  a  final  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Infonnatioo 

The  principal  author  of  these 
regulations  is  Mark  Schwimmer  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  Internal  Revenue 
Service.  However,  persoimel  from  other 
offices  of  the  Service  and  Treasury 
participated  in  their  development 

List  of  Subjects 

26  CFR  1.421-1  through  1.425-1 

Income  taxes.  Securities, 

26  CFR  Part  14a 

Income  taxes.  Reporting  and 
recordkeeping  requirements,  Securities. 

Adoption  of  AmeadmeDts  to  the 
Regulatioos 

Accordingly.  26  CFR  parts  1  and  14a 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEOtNNIMQ  AFTER 

DECEMBER  31, 19S3 

Paragraph  L  The  authority  for  part  I 
continues  to  read  in  part 
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III.  Directoi 


Authority:  68A  Stal.  917;  26  U.S.C.  7805 

§§  1.422-1  and  1.422-2    (Removadl 
Par.  2.  Sections  1.422-1  and  1.422-2 

are  removed. 
Par.  3.  Section  1.422-4  is  added,  to 

read: 

§  1.422-4    Qualified  stoM  options  (prior 
law). 

Section  422  of  the  Code,  pertaining  to 
qualified  stock  options,  was  repealed  by 
section  11801(a)(20)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  In 
view  of  the  savings  provision  of  section 
11821(b)  of  that  act,  the  regulations 
under  the  repealed  section  422,  which 
were  removed  from  the  Code  of  Federal 
Regulations,  may  be  of  continuing 
interest  to  the  public.  Those  regulations 
were  set  forth  in  26  CFR  1.422-1  and 
1.422-2  as  contained  in  26  CFR  edition 
revised  as  of  April  1, 1991. 

PART  14a— TEMPORARY  INCOME  TAX 
REGULATIONS  REU^TING  tO 
INCENTIVE  STOCK  OPTIONS 

Par.  4.  The  authority  for  part  14a 
continues  to  read: 

Authority:  68A  Stat.  917;  26  U.S.C.  7805. 

Par.  5.  Section  14a.422A-2  is 
redesignated  as  §  1.422-5  and  revised  to 
read  as  follows: 

§  1.422-S    Stockholder  approval  of 
Incentive  stock  option  plans.  ^ 

This  section  addresses  the 
stockholder  approval  of  incentive  stock 
option  plans  required  by  section 
422(b)(1)  of  the  Internal  Revenue  Code. 
(Section  422  was  added  to  the  Code  as 
section  422A  by  section  251  of  the 
Economic  Recovery  Tax  Act  of  1981, 
and  was  redesignated  as  section  422  by 
section  11801  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.)  The 
approval  of  stockholders  must  comply 
with  all  applicable  provisions  of  the 
corporate  charter,  bylaws,  and 
applicable  State  law  prescribing  the 
method  and  degree  of  stockholder 
approval  required  for  the  issuance  of 
corpora tcstotk  or  options.  If  the 
applicable  Slate  law  does  not  prescribe 
a  method  and  degree  of  stockholder 
approval  in  such  cases  an  incentive 
stock  option  plan  must  be  approved: 

(a)  By  a  majority  of  the  votes  cast  at  a 
duly  held  stockholders'  meeting  at 
which  a  quorum  representing  a  majority 
of  all  outstanding  voting  stock  is,  either 
in  person  or  by  proxy,  present  and 
voting  on  the  plan;  or 

(b)  By  a  method  and  in  a  degree  that 
would  be  treated  as  adequate  under 
applicable  State  law  in  the  case  of  an 
action  requiring  stockholder  approval 
(i.e.,  an  action  on  which  stockholders 


would  be  entitled  to  vote  if  the  action 
were  taken  at  a  duly  held  stockholders' 
meeting). 

Dated:  November  12. 1991. 
Fied  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  Ihe  Treasury. 
[FR  Doc.  91-28682  Filed  11-29-91;  8:45  am] 

BILLING  COOC  M30-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program; 
Ownership  and  Control  Definitions; 
Improvidently  Issued  Permits 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule;  approval  of 

amendments. 

summary:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Maryland  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments 
concern  proposed  changes  to  the  Code 
of  Maryland  Administrative  Regulations 
(COMAR)  and  are  intended  to 
incorporate  regulatory  changes  initiated 
by  the  State.  The  proposed  amendments 
would:  Define  "ownership  and  control." 
detail  additional  requirements 
concerning  the  reporting  of  violations 
and  ownership  and  control  data  and  the 
effect  of  that  information  on  various 
permitting  decisions,  and.  provide 
criteria  and  procedures  for  the 
identification  and  rescission  of 
improvidently  issued  permits. 

EFFECTIVE  DATE:  December  2. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Harrisburg  Transportation  Center,  4th 
and  Market  Streets,  suite  3C, 
Harrisburg,  PA  17101;  Telephone:  (717) 
782-4036. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  Amendments. 
HI.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 


I.  Background  on  the  Maryland  Program 

On  February  18, 1982,  the  Secretary  of 
Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  of  the  Maryland 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12,  30  CFR 
920.15  and  30  CFR  920.16. 

II.  Submission  of  Amendments 

On  October  3, 1988,  OSM  amended  its 
regulations  at  30  CFR  part  773  to  define 
the  term  "owns  and  controls"  (53  FR 
38868).  In  this  rule,  OSM  also  amended 
30  CFR  773.15  to  require  the  review  by 
the  regulatory  authority  of  the 
compliance  record  of  the  permit 
applicant  and  related  parties  with 
certain  environmental  laws  prior  to  the 
issuance  of  a  permit  for  surface  coal 
mining  operations.  OSM  also  expanded 
the  scope  of  the  required  review  prior  to 
the  issuance  of  a  permit  concerning  any 
willful  pattern  of  violations. 

Pursuant  to  the  Federal  regulations  at 
30  CFR  732.17,  OSM  informed  Mar>'Iand 
by  letter  dated  May  11, 1989,  that  a 
number  of  the  Maryland  regulations 
were  less  effective  than  or  inconsistent 
with  the  Federal  requirements  as 
revised  on  October  3, 1988. 

By  letter  dated  December  6, 1990.  the 
Maryland  Bureau  of  Mines  (the  Bureau) 
submitted  to  OSM  proposed 
amendments  to  Maryland's  regulatory 
program  relating  to  ownership  and 
control  and  improvidently  issued 
permits  (Administrative  Record  No. 
MD-492). 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  February 
15, 1991,  Federal  Register  (56  FR  6333) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  March 
18, 1991. 

By  letter  dated  August  20. 1991. 
Maryland  resubmitted  proposed 
amendments  to  its  program 
(Administrative  Record  No.  MD-544). 
OSM  announced  receipt  of  the  proposed 
amendments  in  the  October  29. 1991. 
Federal  Register  (56  FR  55642)  the 
comment  period  closed  on  November  13, 
1991,  and  in  the  same  notice,  reopenrd 
the  public  comment  period. 


778.13(a) 

08  13  09.021(4 

778  13(c( 

08  13  09.021(5 


778  14(c) 
08  13.09.04L(2 
773  15(b)(1) 
08  13.09.04L(: 
773  15(b)(1) 
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I.  Background  on  the  Maryland  Program 

On  February  18, 1982,  the  Secretary  of 
Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  of  the  Maryland 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12,  30  CFR 
920.15  and  30  CFR  920.16. 

II.  Submission  of  Amendments 

On  October  3, 1988.  OSM  amended  its 
regulations  at  30  CFR  part  773  to  define 
the  term  "owns  and  controls"  (53  FR 
38868).  In  this  rule,  OSM  also  amended 
30  CFR  773.15  to  require  the  review  by 
the  regulatory  authority  of  the 
compliance  record  of  the  permit 
applicant  and  related  parties  with 
certain  environmental  laws  prior  to  the 
issuance  of  a  permit  for  surface  coal 
mining  operations.  OSM  also  expanded 
the  scope  of  the  required  review  prior  to 
the  issuance  of  a  permit  concerning  any 
willful  pattern  of  violations. 

Pursuant  to  the  Federal  regulations  at 
30  CFR  732.17,  OSM  informed  Marj'iand 
by  letter  dated  May  11, 1989,  that  a 
number  of  the  Maryland  regulations 
were  less  effective  than  or  inconsistent 
with  the  Federal  requirements  as 
revised  on  October  3, 1988. 

By  letter  dated  December  6, 1990,  the 
Maryland  Bureau  of  Mines  (the  Bureau) 
submitted  to  OSM  proposed 
amendments  to  Maryland's  regulatory 
program  relating  to  ownership  and 
control  and  improvidently  issued 
permits  (Administrative  Record  No. 
MD-492). 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  February 
15, 1991,  Federal  Register  (56  FR  6333) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  March 
18, 1991. 

By  letter  dated  August  20, 1991, 
Maryland  resubmitted  proposed 
amendments  to  its  program 
(Administrative  Record  No.  MD-544). 
OSM  announced  receipt  of  the  proposed 
amendments  in  the  October  29, 1991, 
Federal  Register  (56  FR  55642)  the 
comment  period  closed  on  November  13. 
1991,  and  in  the  same  notice,  reopenrd 
the  public  comment  period. 


i 


III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
ind  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendments 
submitted  on  December  6, 1990 
(Administrative  Record  No.  MD-492) 
and  resubmitted  on  August  20, 1991  (AR 
No  MD-544).  Any  revisions  not 
specifically  discussed  below  are  found 
to  be  no  less  stringent  than  SMCRA  and 
no  less  effective  than  the  Federal 
regulations.  Revisions  not  discussed 
below  revise  cross-references  and 
paragraph  notations  to  refiect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Maryland's  Regulations 
that  are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


Stale  regulation 
counterpart 

Subject 

Federal 

08  )  3.09.018(59) 

Definitions 

30  CFR 

7735 

0813.09.02! 

Perrml 

30  CFR 

Requtrements. 

77813 

0813.09  021(1) 

Permit 

Requirements. 

30  CFR 

778  13(b) 

0813.09.021(3) 

Permit 
Requirements. 

30  CFR 

77813(a) 

08  13  09.021(4) 

Bequifements. 

30  CFR 

778  13(c) 

08  13  09.021(5) 

Permit 
Reqcirements 

30  CFR 

778  13(d) 

08  13.09.021(11) 

Permit 
Requirements. 

30  CFR 

77814(c) 

08  13.09.04L(2) 

Permit  Review 

30  CFR 

773  15(b)(1) 

Oe.13.09.04L(3) 

Permit  Review 

30  CFR 

773  15(b)(1) 

(i).  (ii) 

0«  13.09.04L(4) 

Permit  Review 

30  CFR 

77315(b)(1) 

(") 

0ei309.04L(5) 

Permit  Review 

30  CFR 

773  15(b)(2) 

0e.13.09.04U6) 

Permit  Review 

30  CFR 

773.15(b)(3) 

Oei3.09.04M(l) 

Permit  Review 

30  CFR 

778.13(1) 

08.13.09  04M(3) 

Pemut  Review 

30  CFR 

773  15(e) 

06  13.09  050(9) 

Permit  (Decision 

30  CFR 

773  17(i) 

08  13  09.05E - 

Improvidently 
Issued. 

30  CFR 

773.20 

08  13  09.05F 

Permits 

30  CFR 

Improvidently 

Issued. 

77321 

08  13.09  406(10) 

Permits  Ossation 
Orders 

30  CFR 

843.11(g) 

At  COMAR  08.13.09.04L(2),  Maryland 
jroposes,  in  part,  that  in  the  absence  of 


a  failure  to  abate  cessation  order,  the 
Bureau  may  presume  that  a  notice  of 
violation  issued  pursuant  to  the 
regulatory  program  or  under  a  Federal 
or  State  program  has  been  or  is  being 
corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation.  The  proposed  regulation  is 
identical  to  the  Federal  regulation  at  30 
CFR  773.5(b)(1).  However,  the  Secretary, 
in  the  matter  oi National  Wildlife 
Federation  v.  Lujan,  Civ.  No.  88-3117 
Consolidated,  has  expressed  his 
intention  to  reconsider  the  issue  of 
whether,  in  the  absence  of  a  failure  to 
abate  cessation  order,  the  regulatory 
authority  may  presume  that  a  notice  of 
violation  has  been  or  is  being  corrected 
as  set  forth  in  the  Federal  rule. 

Therefore,  pending  final  resolution  of 
the  rulemaking  currently  being  pursued 
by  the  Secretary  regarding  the  Federal 
rule  at  30  CFR  773.15(b)(1),  action  on 
that  portion  of  proposed  COMAR 
08.13.09.04L(2)  dealing  with  the 
presumption  discussed  above  is  being 
deferred  by  the  Director. 

B.  Revisions  to  Maryland's  Regulations 
that  are  not  Substantively  Identical  to 
the  Corresponding  Regulations 

COMAR  08.13.09.02H— Permit 
Requirements 

Maryland  is  proposing  to  require  that 
applications  for  permits  be  submitted  on 
forms  provided  by  the  Stale.  The 
Federal  regulations  at  30  CFR  778.13(i) 
require  that  permit  applications  be 
submitted  in  any  prescribed  OSM 
format  that  is  issued.  In  a  letter  dated 
August  20, 1991  (Administrative  Record 
No.  MD-544),  Maryland  stated  it  would 
require  applicants  to  submit  information 
in  accordance  with  any  format 
prescribed  by  OSM.  The  Director  finds 
the  proposed  State  regulations  no  less 
effective  than  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  February  15, 1991, 
Federal  Register  (56  FR  6333)  ended  on 
March  18, 1991.  The  public  comment 
period  announced  in  the  October  29, 
1991,  Federal  Register  (56  FR  55642) 
ended  on  November  13, 1991.  A  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b|  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 


with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  and  the  Department  of 
Interior.  Bureau  of  Land  Management 
concurred  without  comment. 

V.  Director's  Decision 

Based  on  the  above  findings,  with  the 
exceptions  noted  below,  the  Director  is 
approving  the  program  amendments 
submitted  by  Maryland  on  December  6. 
1990.  The  Federal  regulations  at  30  CFR 
part  920  codifying  decisions  concerning 
the  Maryland  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  states  to  bring  their  programs 
in  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  Stale  and  Federal 
standards  is  required  by  SMCRA. 

In  addition,  the  Director  is  deferring 
action  on  COMAR  08.13.09.04L(2)  to  the 
extent  that  this  section  provides  that  in 
the  absence  of  a  failure  to  abate 
cessation  order,  the  regulatory  authority 
may  presume  that  a  notice  of  violation 
has  been  or  is  being  corrected.  The 
Secretary  is  in  the  process  of  initiating 
rulemaking  regarding  the  presumption 
issue. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
Slate  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  Stale  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  an  approved 
program.  In  his  oversight  of  the 
Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  him. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  onlj  such 
provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the" 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
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Air  Act  {42  IJ.S.C.  7401  et  seq.].  Although 
the  Director  has  determined  that  this 
amendment  contains  no  provision!  in 
these  categories,  the  EPA  concurred 
without  comment 

VI.  Procedural  DeterminatioiM 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1291(ri).  no  environnipntal  impact 
statement  ne<ed  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 19M,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  arrion  is 
exempt  from  the  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
signiRcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  Stale. 

Papen\'ork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subiecta  io  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  19. 1991. 
Carl  C.  Clow. 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority':  30  U.S.C.  1201  etseq. 

2.  In  section  920.15,  a  new  paragraph 
(o)  is  added  to  read  as  follows: 

•        •        •        •        • 

(o)  The  following  amendments 
submitted  to  OSM  on  December  8. 1990. 
are  approved  effective  December  2. 
1991,  with  the  exception  noted. 


(1)  Revision  of  the  following  rules  of 
Code  of  Maryland  Administrative 
Regulations: 


US.lS.m.oaH Permit       Requirements— as 

intsrpreled  by  Maryland 
in  a  letter  dated  AufiusI 
za  1991  lAdministrative 
Record  No.  MD-544). 

nt)13.(W.(KH Permit  Requirements 

U8.!J.09.QZi(1) _ Permit  Requirements 

06.13.09.021(3) Permit  Requirements 

OR.13.0S.02i(4) - Permit  Requirements 

08.13.(J9.02i(5) ..._ IVrmit  Requirements 

oa.l3.09.02j(ll). Permit  Requirements 

08.13.a8.04L(2)_ Permit   Review   (except  for 

the  pfovisi<in  relating  to 
the  preaumption  that  a 
notice  al  violation  lias 
been  or  is  being  correct- 
ed. Action  i*  being  de- 
fened  on  this  issue  pend- 
ing final  resolution  of  the 
nilemaking  regarding  the 
Federal  ruie  at  30  CFR 
773.15(b)(1)?. 
0a.l3.O9O4U3) Permit  Review 


(2)  Addition  of  the  following  rules  of 
Code  of  Maryland  Administrative 
Regulations: 


08.13  09.mB{Se)....- Definitions 

0ai3.09.O4l.(4) Permit  Review 

0e.l3.09.(MI.(5! Permit  Review 

08.13.09.041.(6) Permit  Review 

08.13.0aO4M(l) Permit  Review 

08.13  09.04.VK3) Permit  Review 

ne.l3.00.0SD(9) Permit  Decision 

08.13.0905E „....  Iniprovidently  Issued  Per- 
mits 

08.13.oe.06F....- -_ improvidenily    Issued    P•^ 

mits 

oai  3.09.400(10) Cessation  Orders 


IFR  Doc.  91-28740  Filed  11-2»-91:  8:45  am) 

MUJMQ  COOC  4310-4)6-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  153 
(CGD  91-0411 

Pollution  Fund  Expanditurea  By 
District  Commanders 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


:  The  Coast  Guard  Distnct 
Commander's  authority  to  expend  funds 
from  the  Pollution  Fund  for  removal 
costs  related  to  a  discharge  of  oil  or 
hazardous  substances  is  limited  to 
$1,000,000.  The  procedure  required  to 
exceed  the  authorized  limitation  is  an 
internal  management  step  that 
unnecessarily  delays  removal  action  on 
a  discharge.  This  rulemaking  eliminates 


this  limitation  and  makes  several 
conforming  amendments.  These 
amendments  concern  internal  agency 
procedure  and  are  needed  to  expedite 
the  process  of  removing  oil  or  hazardous 
substances  requiring  over  $1,000,000  in 
expenditures. 

arFEcnvE  date:  December  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Allen  R.  Thuring.  telephone  (703) 
235-4741,  National  Pollution  Funds 
Center. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  is  CDR  M. 
Thomas  Woodward,  Project  Counsel 
and  Manager.  National  Pollution  Funds 
Center. 

Background  and  Purpose 

Existing  33  CFR  153.105(a)(6) 
delegates  to  Coast  Guard  District 
Commanders  the  authority  to  expend  up 
to  $1,000,000  from  the  PolluUon  Fund  for 
removal  of  oil  or  hazardous  substances 
from  a  single  discharge.  To  exceed  that 
amount,  the  District  Commander  must 
request  authorization  from  the  National 
Pollution  Funds  Center.  Control  and 
oversight  of  expenditures  is  provided  by 
a  pre-authorized  allotment  to  each  Coast 
Guard  District.  The  delay  created  by 
making  a  request  to  exceed  the 
$1,000,000  limitation  is  unnecessary  and 
could  delay  funds  needed  for  the  rapid 
removal  of  oil  and  hazardous 
substances.  Furthermore,  this  provision 
is  one  of  internal  agency  procedure  not 
required  to  be  published  as  a  regulation. 
Its  existence  as  a  regulation 
imnecessarily  clutters  the  Code  of 
Federal  Regulations.  This  rulemaking 
addresses  these  concerns  by  removing 
paragraph  (a](6]  in  its  entirety. 

Paragraph  {b)(2).  in  turn,  delegates 
authority  to  expend  funds  in  excess  of 
$1,000,000  per  (discharge  to  the  National 
Pollution  Funds  Center's  predecessor  in 
Pollution  Fund  matters.  With  the 
removal  of  paragraph  (a)(6),  paragraph 
(b)(2)  is  no  longer  needed  because  the 
amounts  now  allocated  to  the  Districts 
vary  from  District  to  District  and 
generally  exceed  $1,000,000  per  District. 
Therefore,  paragraph  (b)(2)  also  is 
removed  by  this  rulemaking. 

Regulatory  Procedure 

This  rulemaking  concerns  internal 
agency  procedures  and  would  not 
benefit  from  a  notice  for  public 
comment.  For  this  reason,  the  Coast 
Guard  for  good  cause  finds  that  notice 
and  public  procedure  thereon  under  5 
U.S.C.  553(b)  are  unnecessary.  Because 
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the  following  rules  of 
d  Administrative 


..  Permit       Requirements — as 
intsrpreled  by  Maryland 
in  a  letter  dated  August 
20.    1981    lAdministrative 
Record  No.  MD-M4). 
..  Permit  Requirements 
..  Permit  Requirements 
..  Permit  Requirements 
..  Permit  Requiremenis 
..  Permit  Requirements 
..  Permit  Requirements 
..  Permit   Review   {except   for 
the  provision  relating  to 
the    presumption    that    a 
notice    of    violatton    has 
been  or  is  being  correct- 
ed.  Action   is  being  de- 
ferred on  this  issue  pend- 
ing final  resolution  of  the 
ruleouking  regarding  the 
Federal   rule   at   30  CFR 
773.1 5(b((l)>. 
..  I^rmit  Review 


[  the  following  rules  of 
id  Administrative 


Definitions 

Permit  Review 

Permit  Review 

Permit  Review 

Permit  Review 

Permit  Review 

Permit  Decision 

Itnprovidently  Issued  Per- 
mits 

Improvidenily  Isaued  Par- 
mita 

Cessation  Orders 


Filed  11-29-91:  8:45  am] 


OF  TRANSPORTATION 


Expanditures  By 
nders 

iJuard.  DOT. 

le^ 

i^oast  Guard  Distr'ct 
uthority  to  expend  funds 
)n  Fund  for  i^moval 
a  discharge  of  oil  or 
tances  is  limited  to 
Drocedure  required  to 
orized  limitation  is  an 
^ment  step  that 
elays  removal  action  on 
8  rulemaking  eliminates 


this  limitation  and  makes  several 
conforming  amendments.  These 
amendments  concern  internal  agency 
procedure  and  are  needed  to  expedite 
the  process  of  removiiig  oil  or  hazardous 
substances  requiring  over  $1,000,000  in 
expenditures. 

trFEcnvE  date:  December  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Allen  R.  Thuring,  telephone  (703) 
235-4741,  National  Pollution  Funds 
Center. 

SUPPLEMENT  ANY  tNFORMATKNC 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  is  CDR  M. 
Thomas  Woodward,  Project  Counsel 
and  Manager.  National  Polludon  Funds 
Center. 

Background  and  Purpose 

Existing  33  CFR  153.10S(a)(6) 
delegates  to  Coast  Guard  District 
Commanders  the  authority  to  expend  up 
to  $1,000,000  from  the  Pollution  Fund  for 
removal  of  oil  or  hazardous  substances 
from  a  single  discharge.  To  exceed  that 
amount,  the  District  Commander  must 
request  authorization  from  the  National 
Pollution  Funds  Center.  Control  and 
oversight  of  expenditures  is  provided  by 
a  pre-authorized  allotment  to  each  Coast 
Guard  District.  The  delay  created  by 
making  a  request  to  exceed  the 
$1,000,000  limitation  is  unnecessary  and 
could  delay  funds  needed  for  the  rapid 
removal  of  oil  and  hazardous 
substances.  Furthermore,  this  provision 
is  one  of  internal  agency  procedure  not 
required  to  be  published  as  a  regulation. 
Its  existence  as  a  regulation 
unnecessarily  clutters  the  Code  of 
Federal  Regulations.  This  rulemaking 
addresses  these  concerns  by  removing 
paragraph  (a)(6)  in  its  entirety. 

Paragraph  (b)(2),  in  turn,  delegates 
authority  to  expend  funds  in  excess  of 
$1,000,000  per  (discharge  to  the  National 
Pollution  Funds  Center's  predecessor  in 
Pollution  Fund  matters.  With  the 
removal  of  paragraph  (a)(6),  paragraph 
(b)(2)  is  no  longer  needed  because  the 
amounts  now  allocated  to  the  Districts 
vary  from  District  to  District  and 
generally  exceed  $1,000,000  per  District. 
Therefore,  paragraph  (b)(2)  also  is 
removed  by  this  rulemaking. 

Regulatory  Procedure 

This  rulemaking  concerns  internal 
agency  procedures  and  would  not 
benefit  from  a  notice  for  public 
comment.  For  this  reason,  the  Coast 
Guard  for  good  cause  fmds  that  notice 
and  public  procedure  thereon  under  5 
U.S.C.  553(b)  are  unnecessary.  Because 


this  rulemaking  relieves  an  unnecessary 
restriction  and  is  limited  to  a  matter  of 
internal  agency  procedure  under  5 
U.S.C.  553(d),  it  is  being  made  effective 
in  less  than  30  days  after  publication. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

This  rulemaking  expedites  the  Coast 
Guard's  ability  to  respond  to  discharges 
of  oil  and  hazardous  substances, 
thereby  limiting  the  potential  effect  of 
those  discharges.  It  has  no  adverse 
impacts. 

Small  Entities 

As  discussed  in  the  Regulatory 
Evaluation  section  of  this  preamble,  this 
rule  will  have  no  adverse  impacts, 
economic  or  otherwise.  It  expedites  the 
Coast  Guard's  ability  to  respond  to 
discharges  of  oil  and  hazardous 
substances.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  envirorunental  documentation. 
This  rule  concerns  internal  agency 
procedure.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  the  Office  of 
the  Marine  Safety  Council,  room  3406, 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street,  SW.,  Washington.  DC 
20593-0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


List  of  Subjects  in  33  CFR  Part  153  ! 

Hazardous  materials.  Oil  pollution. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  153  as  follows:  | 

PART  153— CONTROL  OF  POLLUTION 
BY  OIL  AND  HAZARDOUS 
SUBSTANCES,  DISCHARGE  REMOVAL 

1.  The  authority  citation  for  part  153 
continues  to  read  as  follows:  , 

Authority:  14  U.S.C.  633:  33  U.S.C. 
1321ti)(l)(A)  and  (m):  42  U.S.C.  9*315:  sees.  2, 
5.  and  7,  E.G.  11735  (33  FR  21243)  as  amended 
by  E.G.  12418  (48  FR  20891).  EG.  12316  (4C  FR 
42237);  49  CFR  1.45(b)  and  1.46(1).  (m),  and 
(gKl- 

§153.105  (Amended) 

2.  In  §  153.105,  Delegations,  remove 
and  reserve  paragraphs  (a)(6)  and  (b)(2). 

Dated:  November  25. 1991. 
M.O.  Murtagh, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  National  Pollution  Funds 
Center. 
[FR  Doc.  91-28785  Filed  11-29-91:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Corps  of  Engineers;  Department  of 


the  Army 

36  CFR  Part  327 


^ 


Shoreline  Management  Fees  at  Civil 
Works  Projects 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOP.  I 

action:  Final  rule. 

summary;  On  October  1. 1991,  the  Corps 
of  Eiigineers  published  a  Deferral  of 
Final  Rule  Effective  Date  in  the  Federal 
Register  (56  FR  49706).  This  document 
addresses  the  administrative 
requirements  deferring  the  final 
effective  dates  and  corrects  action 
contained  within  the  deferral.  The 
administrative  charges  contained  within 
36  CFR  327.30,  Shoreline  Management  at 
Civil  Works  Projects,  published  in  the 
Code  of  Federal  Regulations,  )uly  1, 1991 
edition  will  remain  in  effect.  However, 
36  CFR  327.31  is  amended  to  meet 
current  requirements  and  will  be  revised 
on  an  as  needed  basis. 
EFFECTIVE  DATE:  December  2, 1991. 
ADDRESSES:  HQUS.\CE.  CECW-ON, 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Darrell  E.  Lewis  (202)  272-0247. 
SUPPlfMENTARY  INFORMATION:  The 

purpose  and  eflect  uf  this  revision  is  to 


incorporate  changes  deemed  necessary 
to  meet  new  and  changing  conditions. 
The  revision  is  consistent  with  the 
regulation  and  strengthens  the 
regulation  for  more  effective 
management  of  Corps  of  Engineers 
water  resource  development  projects. 
This  revision  is  also  intended  to  make 
the  regulation  consistent  with 
Congressional  requirements. 

Compliance  With  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Department  of  the  Army  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  does  not  have  a 
significant  effect  on  a  substantial 
number  of  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1990,  44  U.S.C.  chapter 
35,  and  its  implementing  regulations  5 
CFR  part  1320,  do  not  apply  to  this  fmal 
rule  because  no  requirement  to  collect 
information  is  imposed. 

List  of  Subjects  in  36  CFR  Part  327 

Penalties,  Recreation,  and  recreation 
areas,  Water  resources  For  the  reasons 
set  forth  above,  36  CFR  part  327  is 
amended  as  follows: 

PART  327-{ AMENDED] 

The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  The  Rivers  and  Harbors  Act  of 
1894.  as  amended  and  supplemented  (33 
U.S.C. 1) 

Section  327.31  Shoreline  Management 
Fee  Schedule,  is  revised  to  read  as 
follows: 

§  327.31    Shoreline  management  fee 
schedule. 

A  charge  will  be  made  for  Shoreline 
Use  Permits  to  help  defray  expenses 
associated  with  issuance  and 
administration  of  the  permits.  As 
permits  become  eligible  for  removal 
after  July  1, 1976,  a  charge  of  $10  for 
each  new  permit  and  a  $5  annual  fee  for 
inspection  of  floating  facilities  will  be 
made.  There  will  be  no  annual 
inspection  fee  for  permits  for  vegetative 
modification  on  Shoreline  areas.  In  all 
cases  the  total  administrative  charge 
will  be  collected  initially  at  the  time  of 
permit  issuance  rather  than  on  a 
piecemeal  annual  basis. 
Kennetti  L  Denton, 

Army  Liaison  Officer  With  the  Federal 
Register. 

[FR  Doc.  91-28772  Filed  11-29-91:  8:45  ami 
BtLLMG  CODE  3710-M-ll 
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FEDERAL  MARmME  COINMtSStON 

46  CFR  Part  514 

|Dock«tNo.90-23) 

Tariffs  and  Service  Contracts 

AOCNCV:  Federal  Maritime  Commission. 
action:  Final  rule. 

summary:  Proposed  part  514  implements 
the  Federal  Maritime  Commission's 
Automated  Tariff  Filing  and  Information 
System  ("ATFI").  This  action  publishes 
a  final  rule  establishing  user  charges  on 
the  user  manual,  user  registration,  and 
certification  of  batch  filing  capability. 
Additionally.  9  514.91.  containing  an 
OMB  control  number,  and  exhibit  1  to 
part  514  (Registration  Form)  are 
finalized.  The  supplementary 
information  also  corrects  a  statement  in 
the  Commission's  Fourth  Report 
dates:  Effective  Date:  Part  514  is 
effective  December  9. 1991. 

User  Registration  Date:  User 
registration  begins  fanuary  13. 1992. 
FOR  FURTHER  INFOMMATION  CONTACT: 
John  Robert  Ewers,  Deputy  Managing 
Director,  Federal  Maritime  Commission. 
1100  L  Street.  NW..  Washington,  DC 
20573.  (202)  523-5aOO. 
SUPPI.EMENTARV  INFORMATION:  In  order 
to  implement  its  Automated  Tariff  Filing 
and  Information  System  I" ATFI").  the 
Federal  Maritime  Commission 
( "Commission"  or  "FMC")  has  issued  in 
tliis  proceeding  a  series  of  reports  which 
have  resolved  policy  issues  and,  on 
September  9, 1991.  a  proposed  new  part 
514  of  46  CFR  (56  FR  46044).  The  public 
comment  period  for  this  proposed  rule 
was  originally  scheduled  to  end  on 
October  31. 1991.  However,  the 
Commission  extended  the  deadline  for 
public  comments  to  December  16. 1991. 
except  for  proposed  §  514.21.  User 
charges,  for  which  the  comment  period 
ended  on  November  8, 1991.  See  Federal 
Register  notice  of  October  30. 1991.  at  56 
[R  5.5860. 

The  reason  for  the  shorter  comment 
and  notice-of-effectiveness  periods  for 
user  charges  is  that,  in  December  1991  or 
January  1992.  ATFI  implementation  will 
probably  involve  certain  pre-start-up 
activities,  for  which  user  charges  must 
have  been  established.  While  the 
Commission  does  not  require  these 
activities  to  occur  at  the  earliest 
possible  date  or  window,  we  have 
reason  to  believe  that  there  will  be  firms 
that  are  now  ready  for  such  phases  as 
certification  and  would  be 
disadvantaged  if  they  had  to  wait  for 
firms  which  are  not  ready.  Moreover, 
the  more  gradual  the  phase  in.  the  better 
for  all  concerned.  Accordingly',  good 


cause  is  found  for  effectiveness  on  less 
than  the  normal  thirty  days  notice  for 
the  finalization  herein  of  S  514.21  (b).  (c) 
and  (e),  which  establish  charges  for  the 
user  manual,  user  registration,  and 
certification  of  batch  filing  capability, 
respectively.  For  the  same  reasons, 
exhibit  1  to  part  514.  the  official 
registration  form,  needs  to  be  effective 
in  the  near  future.  Since  the  requests  for 
services  covered  by  the  finalized 
sections  would  be  voluntary  within 
thirty  days  after  publication  in  the 
Federal  Register,  no  one  appears  to  be 
prejudiced  by  the  short  period  of 
effectiveness. 

Correction  to  Fourth  Report 

One  of  the  reports  issued  by  the 
Commission  in  this  proceeding  was  the 
October  25. 1991.  Fourth  Report,  notice 
of  the  availability  of  which  was 
published  in  the  Federal  Register  on 
October  30, 1991  (56  FR  55860).  By  letter 
of  November  5. 1991.  the  Pacific  Coast 
Tariff  Bureau  ("PCTB").  a  commenter  in 
this  proceeding,  has  asked  that  the 
Commission  issue  a  clarification  to  its 
statement  on  page  14  of  the  Fourth 
Report  which  is  said  to  have 
misinterpreted  PCTB's  comments.  PCTB 
has  asked  the  Commission  to  substitute 
the  word  "impractical"  for  the  word 
"impossible."  so  that  the  statement  more 
accurately  reads: 

PCTB  indicates  that  the  conversion  would 
be  impractical  at  the  same  time  as 
implementation  and  that  implementation  of 
the  Harmonized  System  for  ATFI 
commodities  in  essential  terms  of  service 
contracts  should  await  further  developmeDtA. 

The  Commission  adopts  the 
recommended  clarification.  The  balance 
of  the  Fourth  Report  remains  unchanged. 

User  Charges:  Analysis  of  Comments 

Except  as  further  provided  below,  the 
justification  for  the  user  fees  established 
by  this  rule  includes  the  reasons  set 
forth  in  the  section-by-section  analysis 
of  the  September  9. 1901.  notice  of 
proposed  rulemaking.  References  to 
sections  in  the  Proposed  Rule  which  are 
not  yet  finalized  herein  remain  in  the 
finalized  sections  of  this  rule  for  the 
user's  convenience. 

Comments  to  the  user  charge  section 
were  filed  on  November  5, 1991.  by 
PCTB  relative  to  the  user  manual  in 
S  514.21(b).  PCTB  is  an  ocean  Uriff  filer 
and  developer  of  a  data  base  publishing 
software,  and  has  been  a  commenter  in 
this  proceeding.  The  substance  of 
PCTB's  comments  is  addressed  below. 

Comments  have  also  been  received 
from  the  American  Association  of  Law 
Libraries,  which  requests,  inter  alia,  that 
the  proposed  remote  retrieval  fee  in 


S  514.21(g)  be  reduced  and  that  the 
Commission  ensure  that  tariff  data  is 
furnished  free  of  charge  to  Federal 
Depository  Libraries.  The  Commission 
does  not  believe  that  ocean  freight 
tariffs  of  steamship  operators  which 
may  be  filed  with  the  Commission 
(either  in  paper  or  electronic  form)  are 
"publications"  within  the  meaning  of 
title  44  of  the  United  States  Code.  This 
tariff  data  is  not  primarily  Government 
information  whidi  vitally  affects  the 
general  public,  but  is  more  akin  to  a 
record  in  the  files  of  the  Government 
which  is  available  through  Freedom-of- 
Information-Act  procedures.  The  data  is 
not  created  at  taxpayer  expense,  but  is 
carrier  data  of  business  interest  to  only 
shippers  and  other  carriers.  The  law  and 
policy  considerations  which  demand 
more  widespread  dissemination  of 
government  information  do  not  appear 
to  be  applicable  te  ATFI  data.  See  also 
other  Commission  reports  on  ATFI 
previously  appearing  in  the  Federal 
Register  of  December  22, 1987  (52  KR 
48504).  June  13, 1986  (53  FR  22048)  and 
December  29. 1988  (53  FR  52785). 
Nevertheless,  we  are  not  at  this  time 
finalizing  paragraph  (g)  of  S  514.21 
governing  user  charges  for  remote 
retrieval  We  will  continue  to  analyze 
the  request  made  by  the  Association 
and  address  it  with  the  other  comments 
due  on  December  16. 1991. 
No  other  comments  were  filed. 

Section  514.21(b)— User  Manual 

The  October  1991  Fourth  Report 
schedules  full  ATFI  implementation  for 
April  1992.  Until  that  time,  the  Prototype 
Phase  will  continue,  wherein  industry 
filers  are  learning  and  practicing 
electronic  filing  using  the  user  manual. 
A  revised  draft  of  the  user  manual  is 
now  being  developed  for  issuance  in  the 
near  future.  The  industry  has  indicated 
that  it  anxiously  awaits  all  such 
instructional  materials  and  it  will  be 
helpful  if  the  next  revision  is  issued  in 
December  1991. 

As  suggested  by  PCTB,  the 
Commission  will  make  available  the 
user  manual  on  diskette,  in  WordPerfect 
5.0  format  instead  of  the  older 
WordPerfect  4.2  version.  This  should  be 
much  more  compatible  with  equipment 
now  being  used  in  the  private  sector. 
When  available,  the  next  revision  of  the 
user  manual  on  diskette  (WP  5.0)  will 
automatically  be  sent  to  subscribers 
who  already  paid  for  a  second  version 
in  the  previously-offered  promotional 
package  price  of  $20  for  two  versions. 
However,  for  the  future,  the  proposed 
rule's  charge  of  $15  for  diskette(s) 
containing  one  revision  of  the  user 
manual  has  not  been  objected  to  and 
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S  514.21  (g)  be  reduced  and  that  the 
Commission  ensure  that  tariff  data  is 
furnished  free  of  charge  to  Federal 
Depository  Libraries.  The  Commission 
does  not  believe  that  ocean  freight 
tariffs  of  steamship  operators  which 
may  be  filed  with  the  Commission 
(either  in  paper  or  electronic  form)  are 
"publications"  within  the  meaning  of 
tide  44  of  the  United  States  Code.  This 
tariff  data  is  not  primarily  Government 
information  which  vitally  affects  the 
general  public  but  is  more  akin  to  a 
record  in  the  files  of  the  Government 
which  is  available  through  Freedom-of- 
Information-Act  procedures.  The  data  is 
not  created  at  taxpayer  expense,  but  is 
carrier  data  of  business  interest  to  only 
shippers  and  other  carriers.  The  law  and 
policy  considerations  which  demand 
more  widespread  dissemination  of 
government  information  do  not  appear 
to  be  applicable  to  ATFI  data.  See  also 
other  Commission  reports  on  ATFI 
previously  appearing  in  the  Federal 
Register  of  December  22. 1987  (52  FR 
48504).  June  13, 1988  (53  FR  22048)  and 
December  29. 1988  (53  FR  52785). 
Nevertheless,  we  are  not  at  this  time 
finalizing  paragraph  (g)  of  i  514.21 
governing  user  charges  for  remote 
retrievaL  We  will  continue  to  analyze 
the  request  made  by  the  Association 
and  address  it  with  the  other  comments 
due  on  December  16, 1991. 
No  other  comments  were  filed. 

Section  514.21(b)— User  Manual 

The  October  1991  Fourth  Report 
schedules  full  ATFI  i^^)lementation  for 
April  1992.  Until  that  time,  the  Prototype 
Phase  will  continue,  wherein  industry 
filers  are  learning  and  practicing 
electronic  filing  using  the  user  manuaL 
A  revised  draft  of  the  user  manual  is 
now  being  developed  for  issuance  in  the 
near  future.  The  industry  has  indicated 
that  it  anxiously  awaits  all  such 
instructional  materials  and  it  will  be 
helpful  if  the  next  revision  is  issued  in 
December  1991. 

As  suggested  by  PCTB,  the 
Commission  will  make  available  the 
user  manual  on  diskette,  in  WordPerfect 
5.0  format  instead  of  the  older 
WordPerfect  4.2  version.  This  should  be 
much  more  compatible  with  equipment 
now  being  used  in  the  private  sector. 
When  available,  the  next  revision  of  the 
user  manual  on  diskette  (WP  5.0)  will 
automatically  be  sent  to  subscribers 
who  already  paid  for  a  second  version 
in  the  previously-offered  promotional 
package  price  of  $20  for  two  versions. 
However,  for  the  future,  the  proposed 
rule's  charge  of  $15  for  diskette(s) 
containing  one  revision  of  the  user 
manual  has  not  been  objected  to  and 


appears  to  be  reasonable.  It  is. 
therefore,  carried  forward  to  the  final 
rule. 

PCTB  also  urges  the  Commission  to 
make  the  user  manual  available  in 
printed,  paper  format,  with  several 
package  options,  e.g.,  each  Guide 
separately,  or  the  entire  manual  (all  five 
Guides  of  approximately  800  pages).  TTie 
voluminous  nature  of  the  maniial  was 
the  factor  that  "mfluenced  the 
Commrssion  to  make  it  avaUable  only 
on  diskette  in  the  first  place. 

The  fmal  rule,  however,  at 
§  514.21(b)(2)  makes  the  user  manual 
available  in  paper  form,  with  options  for 
purchase  of  the  entire  manual,  or  for 
purchase  of  each  of  three  packages,  i.e.. 
the  Fundamentals  Guide  and  System 
Handbook  together  the  Tariff  Retrieval 
Guide:  and.  the  (Interactive)  Filer's 
Guide.  The  prices  contained  in  the  final 
rule  are  based  on  the  Commission's 
general  user-fee  regulations  at  subpart  E 
of  part  503  of  title  46  CFR.  Thus,  the 
basic  per-page  price  is  $.05,  to  which  ere 
added  factors  for  handling,  binding, 
postage,  etc. 

The  ATFI  Batch  Filing  Guide,  one  of 
the  five  Guides  in  the  user  manual,  is 
intended  to  be  incorporated  by 
reference  in  thr  final  rule  and  is, 
therefore,  free  of  charge. 

The  final  rule  also  provides  a 
procediue  whereby  the  user  manual 
may  be  paid  for  and  ordered.  This 
procedure  may  be  used  as  soon  as  the 
rule  becomes  effective,  however,  there 
may  be  some  delay  in  finalizing  the  user 
manual  and  filling  the  order. 

Section  514.21(c} — User  Registration 

For  reasoQS  similar  to  those  described 
above,  it  will  be  advantageous  for  firms 
intending  to  use  ATFI  (either  filers  or 
retrievers,  or  both)  to  conclude  the 
registration  formalities  as  quickly  as 
possible.  This  will  make  the  entire 
process  more  orderiy  and  avoid  last- 
minute  rushes.  To  implement  the 
process  of  user  registration,  this  rule  will 
finalize  not  only  the  proposed  user 
charges  for  registration,  but  also  the 
related  registration  form  (Exhibit  1  to 
Part  514).  While  the  registration  form 
will  be  used,  it  could  still  change  in 
minor  respects,  possibly  by  the  lime  of 
the  final  rule.  ATFI  user  registration  will 
begin  on  January  13. 1992. 

Section  514.21(e} — Certification  of  Batch 
Filing  Capability 

This  partial  rule  and  the  balance  of 
the  final  rule  in  this  proceeding  will  use 
the  more  accurate  term  of  "Certification 
of  Batch  Filing  Capability,"  rather  than 
"software,"  since  more  than  just 
software  is  at  stake  and  certification 
will  involve  much  more  than  running  an 


ap]»licant'8  diskette  or  tape  through  the 
ATFI  system. 

The  Fourth  Re^rt  schedules  the  first 
certification  session  to  begin  on 
December  9, 1991  (for  reservations  by 
December  2).  While  a  second  session  is  , 
scheduled  to  begin  on  January  13. 1992, 
and  applicants  may  ask  for  certification 
at  any  time  in  the  future  (with  notice), 
the  Commission  anticipates  that  a  few 
firms  will  be  reedy  for  certificatian  as 
early  as  possible.  The  user  charge  to 
cover  reasonable  costs  of  such 
certification  is  hereby  finalized  to 
ensure  that  the  first  certification  session 
can  begin  on  time  and  that  no  firm  is 
treated  any  differently  from  another. 

While  the  final  rule's  user  charge  is 
the  same  as  in  tbe  proposed  rule,  the 
final  rule's  certification  procedures  are 
somewhat  delineated  to  provide 
reasonable  parameters  for  the  services 
to  be  provided,  i.e.,  a  certification 
submission  may  contain  up  to  five  (5) 
transaction  sets. 

Rulemaking  Notioes 

Although  the  Commission  is  not 
subject  to  the  requirements  of  Executive 
Order  12291,  dated  February  17, 1981,  it 
has  nonetheless  reviewed  the  rule  in 
terms  of  this  Order  and  has  determined 
that  this  rule  is  not  a  "major  rule" 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  miUion  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  of  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  indicated  in  the  notice  of  proposed 
rulemaking,  it  is  estimated  that  the 
initial  investment  in  basic  equipment 
needed  for  the  transition  from  paper  to 
electronic  filing  and  retrieval  of  tariff 
data  will  cost  no  more  than  $1,000,  for  a 
suitable  off-the-shelf  tenninal,  modem 
and  printer,  which  many  offices  in  the 
private  sector  already  use  for  other 
business  purposes.  To  this  will  be  added 
reasonable  user  charges  for  services 
provided  by  the  Commission.  The 
essential  electronic  filing  and  retrieval 
functions  that  can  be  performed  with 
this  equipment  are  comparable  to  basic, 
current  paper  tasks  of  formatting  a 
simple  tariff  and  obtaining  tariff 
materia!  from  the  Commission's  Tariff 
Control  Center.  Those  shipping  industry 
firms  that  desire  or  require  a  greater 
volume  of  data,  with  or  without  more 


scpkisticated  services  taikncd  to  tbeir 
needs,  will  be  voiimtarily  making  a 
larger  investment  proportional  to  these 
needs.  This  is  similar  to  what  these 
firms  do  today  uiuier  the  paper  system, 
and,  for  this  purpose,  raany  such  firms 
will  continue  to  utilize  the  value-added 
services  of  private-sector,  third-party 
vendors,  Mrith  which  ATFI  has  been 
designed  not  to  compete.  After  the  start- 
up investment,  it  is  anticipated  that 
annual  costs  of  electronic  tariff  filing 
and  retrieval  will  be  less  than  those  for 
filing  and  retrieval  of  the  same  volume 
of  tariff  data  in  paper  under  the  current 
system.  Accordingly,  the  Chairman  of 
the  Commission  certifies,  pursuant  to 
section  6G5(b)  of  the  R^ulalory 
Flexibility  Act,  5  U5,C  i05(b).  Uiat  this 
rule,  if  adapted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
government  jurisdictions. 

OMB  Control  Number 

The  collection  uf  information 
requirements  contained  in  this  proposed 
rule  were  submitted  to  C»4B  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
Initially,  daring  the  first  year  of  full 
operation,  the  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  approximately  19  hours 
per  response,  including  time  for 
reviewing  instrudioas.  vearchtng 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
For  subsequent  years,  after  tariffs  have 
been  converted  to  the  electronic  system 
and  filers  are  more  familiar  with  ATFL 
the  burden  will  be  substantially 
reduced,  probably  below  what  it  is 
currently  under  the  paper  system. 

While  invited  in  the  notice  of 
proposed  rulemaking  to  comment  on 
these  estimates,  no  comments  have  been 
received  from  the  public  and  OMD  has 
not  conveyed  any  particular  concerns. 
On  October  30, 1991,  OMB  approved  for 
use  through  September  30, 1994,  Part  514 
and  Exhibit  1  thereto  (Form  FMC  63). 
See  §  514.91. 

The  public  is  still  invited  to  send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  thia  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Norman  W. 
Littlejohn,  Director.  Bureau  of 
Administration,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention: 
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Desk  Officer  for  the  Federal  Maritime 
Commission.  Washington.  DC  20503. 

List  of  Subjects  In  46  CFR  Part  514 

Barges.  Cargo.  Cargo  vessels.  Exports. 
Fees  and  user  charges.  Freight.  Harbors, 
Imports,  Incorporation  by  reference, 
Maritime  carriers.  Motor  carriers.  Ports, 
Rates  and  fares.  Reporting  and  record 
keeping  requirements.  Surety  bonds. 
Trucks,  Water  carriers.  Waterfront 
facilities.  Water  transportation. 

By  the  Commission. 

|os«ph  C.  Polking, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  5  U.S.C.  552 
and  553:  31  U.S.C.  9701:  46  U.S.C.  app. 
804.  812,  814-817(a),  820,  833a,  841a,  843, 
844,  845,  845a.  845b,  847, 1702-1705. 
1707-1709, 1712, 1714-1716, 1718  and 
1722;  and  section  2(b)  of  Public  Law  101- 
92,  the  Federal  Maritime  Commission 
title  46,  chapter  IV.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

SUBCHAPTER  B-REGUUMIONS 
AFFECTING  MARITIME  CARRIERS.  OCEAN 
FREIGHT  FORWARDERS,  MARINE 
TERMINAL  OPERATIONS,  PASSENGER 
VESSELS,  TARIFFS  AND  SERVICE 
CONTRACTS 

1.  The  title  of  subchapter  B  is  revised 
to  read  as  set  forth  above. 

2.  A  new  part  514  is  added  to 
subchapter  B  to  read  as  follows: 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

Subpart  A— General  Provisions 

Sec. 

514.1—514.6    (Reserved) 

Subpart  B— Service  Contracts 

514.7     |Reserved| 

Subpart  C— Form,  Content  and  Use  of  Tariff 
Data 

514.8 — 514.20    (Reserved) 

514.21     User  charges. 

514.91    OMB  control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction 

Act. 


Exhibit  1  to  Part  514— ATFI  User  Registration 
Form 

Authority:  5  U.S.C  552  and  553:  31  U.S.C. 
9701;  46  U.S.C.  app.  804.  812.  814-817(a).  820. 
833a,  841  a.  843.  844,  845.  845a,  845b.  847, 1702- 
1705, 1707-1709, 1712, 1714-1716, 1718  and 
1722;  and  sec.  2(b)  of  Pub.L  101-92.  103  Stat." 
601. 

Subpart  A — General  Provisions 
§§514.1—514.6    (Reserved) 
Subpart  B— Service  Contracts 

§514.7    [Reserved] 

Subpart  C— Form,  Content  and  Use  of 
Tariff  Data 

§§514.8—514.20    (Reserved! 

§  5 1 4.2 1    User  charges. 

In  accordance  with  5  U.S.C.  552  and 
31  U.S.C.  9701,  the  foDowing  user 
charges  are  established  for  services 
under  this  part: 

(a)  [Reserved] 

(b)  User  manual  (of  ATFI  "Guides"  — 
§  514.8(b)). 

(1)  In  diskette  form:  $15  for  diskette{s) 
containing  all  user  guides  in 
WordPerfect  5.0  format. 

(2)  Printed,  in  paper  form  (Batch  Filing 
Guide  is  free  of  charge  and  is  furnished 
separateiy): 

(i)  Package  "A  ":  Fundamentals  Guide 
and  System  Handbook  (125  pages)  are 
made  availab)e  jointly  and  are  a 
prerequisite  for  use  of  either  of  the 
packages  in  paragraphs  (b)(2)(ii)  or 
(b)(2)(iii);  $18.00. 

(ii)  Package  "B":  Tariff  Retrieval 
Guide:  $15.00. 

(iii)  Package  "C":  (Interactive)  Filing 
Guide:  $27.00. 

(iv)  Package  "D":  All  Guides  listed  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iii): 
$55.00. 

(3)  Ordering  manuals.  Requests  for 
user  manual  package(s)  should  be  in 
writing  and  addressed  to  "BTCL 
Manual,"  Federal  Maritime  Commission, 
1100  L  Street.  NW.  Washington.  DC 
20573.  A  check  for  the  appropriate 


amount  should  be  made  to  the  "Federa) 
Maritime  Commission." 

(4)  Updates.  Updates  to  the  user 
manual  in  any  format  will  not  be 
furnished  automatically  and  are  not 
included  in  the  user  charge.  The 
Commission  will  publicize  notice  of 
upgrades  when  they  occur. 

(c)  Registration  for  user  (fi)er  and/or 
retriever)  ID  and  password  (See  exhibit 
1  to  this  part  and  §§  514.8(f)  and  514.20): 
$100  for  initial  registration  for  firm  and 
one  individual;  $25  for  additions  and 
minor  changes. 

(d)  [Reserved] 

(e)  Certification  of  batch  filing 
capability  (§  514.8(1)) 

(1)  User  charge:  $200  per  certification 
submission. 

(2)  Each  certification  submission: 
(i)  Shall  be  made  for  only  one 

scheduled  certification  period;  and. 

(iij  May  contain  up  to  five  (5) 
transaction  sets. 

§  514.91    OMB  control  numbers  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act. 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Public 
Law  96-511.  The  Commission  intends 
that  this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement: 


Part/Section 


Part  514  and  Form  FMC.63 
[Exhibit  1]. 


Current  OMB 
Control  No. 


3072-0055 


MIXING  CODE  673)M)1-r 
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amount  should  be  made  to  the  "Federal 
Maritime  Commission." 

(4)  Updates.  Updates  to  the  user 
manual  in  any  format  will  not  be 
furnished  automatically  and  are  not 
included  in  the  user  charge.  The 
Commission  will  publicize  notice  of 
upgrades  when  they  occur. 

(c)  Registration  for  user  (filer  and/or 
retriever)  ID  and  password  (See  exhibit 
1  to  this  part  and  §§  514.8(f]  and  514.20): 
$100  for  initial  registration  for  firm  and 
one  individual;  $25  for  additions  and 
minor  changes. 

(d)  [Reserved) 

(e)  Certification  of  batch  filing 
capability  (§  514.8(1)) 

(1)  User  charge:  $200  per  certification 
submission. 

(2)  Each  certification  submission: 
(i)  Shall  be  made  for  only  one 

scheduled  certification  period;  and, 

(iij  May  contain  up  to  five  (5) 
transaction  sets. 

§  514.91    0M8  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Public 
Law  96-511.  The  Commission  intends 
that  this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement: 


Part/Section 


Pari  514  and  Form  FMC-63 
(Exhibit  1). 


Current  OMB 
Control  No. 


3072-0055 


MIXING  CODE  6730-«1-F 
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Exhibit  1  to  Pan  514  -  ATFI  User  Registration  Form 
ADMINISTRATTVFT  Y  RESTRTrTFD 

Federal  Maritime  Commission 


Initial  □  Additional 

Check  one:  Q  Rqpstration  (Firm)      Individual  User 
(Incl.  1  indiudual)     Q  or  Change 

[Filing  fee]    ($100  •  Incl.  1  IndiudualJ  |S25| 

Check:  □   Retrieval    <ind/or     Q  Filing 


U»e  reverse  sKJe.  additional  sheets  and /or  form($)  as  ncieswry.  One 
Tonn  must  be  subniitied  for  carh  imiKiduaL  Obtatn  blank  forms 
from  BTCL  |(20:)  S23-SW.)  and  send  completed  fonn(s)  in 
triplicate,  with  one  copy  of  necessary  documentation,  and  check  for 
proper  fee  made  pa>able  to  ••Federal  Mariiime  Commission."  to: 

ATH  Registration  (BTU.) 
Federal  Mahtiine  ConHniuion 
1100  L  Street.  N.W. 
WasWngton.  DC  20573 


(Coniact  l^rson  (name  and  ictephonc  numher)] 

A-  FIRM 

Org  Type:   Other  ^^i 

(Underline):  Conf;  Octan;  M\0;  lX«cMk:  Icmimal;  Agcni/I'ub. 

FNIC  Org.  #  (if  tnown): 


ISigBalurc  of  authonzed  official  and  date] 


B.  INIMVIDL'AL 


(Name  and  liilej 


rMCOfg.#(ifkno«.n): 


[litsta  Oij;  Name  -  as  per  coiporate  charier,  etc.] 


(rxact  Org  Name  -  as  per  corporate  charter,  elc.| 


Address 


|iUX»C  oil  ICC  j 


Address: 


Phone/l-AX  ( 


Phone /FAX  ( 


ADDITK)NAL  INFORMATION  REQUHIED  FROM/fROVlDED  BY  FILERS 


[Name  of  person  rcsptmsiWe  for  Organijation  Record  VUimenanoe,  if  diffcrtm  from  •  B'| 


3.  Comments: 


4.  Attached:  Q  Ncccssarj  documcniaiion  (eg.,  dclcgaiion(s)  of  authority.  See  46  CTR  5i4.4(d).l 

[FOR  ADhONlSTH.ITIVE  USE  ONLY]  Iniiials  (date):  

Tariff  Owner  is  /  is  not  a  controlled  carrier. 

ATFI  Function 
Org.  Record  Maintenance: 
Filing: 
Retrieval: 


I    I  Additional  information. 


Logpn  USERID 


Anti-rebate  ccnification  is  /  is  not  current. 
Fnitial  Password(s) 


Form  fMC-6}  («,VI) 

(FR  Doc.  91-28723  Filed  11-2&-01:  8:45  am) 

BlUJNa  COOE  e730-01-C 


OrgNuntben 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  91-246;  RM-76651 

Radio  Broadcasting  Services;  Bay 
Minette>  AL 

agency:  Federal  Communications 
Commission 

action:  Final  Rule. 


47  CFR  Part  73 

[MM  Docket  No.  91-242;  RM-73291 

Radio  Broadcasting  Services;  Bay  City, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  293C3  for  Channel  293A  at  Bay 
Minette,  Alabama,  and  modifies  the 
permit  for  Station  WFMI(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Baldwin 
Broadcasting  Company.  See  56  FR  41813. 
August  23. 1991.  Coordinates  for 
Channel  293C3  at  Bay  Minette  are  30- 
42-30  and  87-49-35.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE;  January  10. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-246. 
adopted  November  8. 1991.  and  released 
November  26, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street,  NW..  Washington.  DC 
20036.  < 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— { AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  293A  and  adding 
Channel  293C3  at  Bay  Minette. 
Federal  Communications  Commission. 
Michael  C.  Rogere. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-28848  Filed  11-29-91:  8:45  am) 

BILLING  CODE  C713-01-M 


Federal  Communications  Commission. 
Michael  C  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-28847  Filed  11-29-91:  8;45  am| 

BILLING  CODE  «712-01-li 


SUMMARY:  The  Commission,  at  the 
request  of  Sandlin  Broadcasting 
Company.  Inc..  licensee  of  Station 
KMKS-FM,  Channel  273C2.  Bay  City, 
Texas,  substitutes  Channel  273C1  for 
Channel  273C2  at  Bay  City,  and  modifies 
Station  KMKS-FM's  license  to  specify 
operation  on  the  higher  powered 
channel.  See  56  FR  42017.  August  26. 
1991.  Channel  273C1  can  be  allotted  to 
Bay  City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  47.0  kilometers  (29.2  miles) 
west  to  avoid  short-spacing  conflicts 
with  Station  KM]Q-FM.  Channel  271C. 
Houston.  Texas,  and  the  pending 
applications  for  the  vacant  but  applied 
for  Channel  273C2  at  Beaumont.  Texas. 
The  coordinates  for  Channel  273C1  are 
North  Latitude  29-06-00  and  West 
Longitude  96-26-00.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-242. 
adopted  November  7, 1991,  and  released 
November  26, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— {AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authorily:  47  U.S.C.  154.  303. 

§73.202  [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  273C2  and  adding 
Channel  273C1  at  Bay  City. 


47  CFR  Part  73 

(MM  Docket  No.  91-222;  RM-7204] 

Radio  Broadcasting  Services;  Crane, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Albert  L.  Crain.  permittee  of 
Station  KAIR-FM.  Channel,  265A. 
Crane.  Texas,  substitutes  Channel  267C1 
for  Channel  265A  at  Crane,  and  modifies 
Station  KAIR-FM's  construction  permit 
to  specify  operation  on  the  higher 
powered  channel.  See  56  FR  40591, 
August  15. 1991.  Channel  267C1  can  be 
allotted  to  Crane  in  compliance  with  the 
Commission's  minimum  distance 
requirements  at  the  site  specified  in 
Station  KAIR-FM's  construction  permit. 
The  coordinates  for  Channel  267C1  at 
Crane  are  31-21-56  and  102-20-22.  Since 
Crane  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  obtained  for  this  allotment. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  91-222.  adopted 
November  8. 1991,  and  released 
November  26. 1991.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  173 

Radio  broadcasting. 
PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 
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Federal  Communications  Commission. 
Michael  C  Ruger. 

Assislanl  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-28847  Filed  11-29-91:  8;45  am| 

BILLING  CODE  S712-01-M 


b),  the  Table  of  FM 
exas.  is  amended  by 
273C2  and  adding 
lay  City. 


47  CFR  Part  73 

(MM  Docket  No.  91-222;  RM-7204) 

Radio  Broadcasting  Services;  Crane, 
TX 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Albert  L.  Crain.  permittee  of 
Station  KAIR-FM.  Channel,  265A. 
Crane,  Texas,  substitutes  Channel  267C1 
for  Channel  265A  at  Crane,  and  modifies 
Station  KAIR-FM's  construction  permit 
to  specify  operation  on  the  higher 
powered  channel.  See  56  FR  40591, 
August  15, 1991.  Channel  267C1  can  be 
allotted  to  Crane  in  compliance  with  the 
Commission's  minimum  distance 
requirements  at  the  site  specified  in 
Station  KAIR-FM's  construction  permit. 
The  coordinates  for  Channel  267C1  at 
Crane  are  31-21-56  and  102-20-22.  Since 
Crane  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  obtained  for  this  allotment. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  91-222,  adopted 
November  8, 1991,  and  released 
November  26. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  173 
Radio  broadcasting. 

PART  73-^AMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  265A  and  adding 
Channel  267C1  at  Crane. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-28850  Filed  11-29-91;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  91-80;  RM-76721 

Radio  Broadcasting  Services;  Derby 
Center,  VT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:The  Commission,  at  the 
request  of  Steele  Communications 
Company.  Inc..  licensee  of  Station 
WMOO-FM.  Channel  221  A.  Derby 
Center,  Vermont,  substitutes  Channel 
221C3  for  Channel  221A  at  Derby 
Center,  and  modifies  Station  WMOO- 
FM's  license  to  specify  operation  on  the 
higher  powered  channel.  See  56  FR 
14226,  April  8, 1991.  Channel  221C3  can 
be  allotted  to  Derby  Center  in 
compliance  with  the  Commission's 
Minimum  distance  separation 
requirements  with  a  site  restriction  of 
5.4  kilometers  (3.4  miles)  northeast  to 
accommodate  petitioner's  desire  to  use 
i     its  present  licensed  transmitter  site.  The 
coordinates  for  Channel  221C3  are  44- 
58-23  and  72-04-30.  We  have  obtained 
Canadian  approval  for  this  channel  as  a 
specially  negotiated  short-spaced 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-80, 
adopted  November  7, 1991,  and  released 
November  26. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  221C3  at  Derby  Center. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-28845  Filed  ll-29-91;8:45am| 

BILLING  CODE  <712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  91-245;  RM-7775) 

Radio  Broadcasting  Services;  Prairie 
Grove,  AR 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  235C2  for  Channel  235A  at 
Praire  Grove,  Arkansas,  and  modifies 
the  permit  for  Station  KDAB(FM)  to 
specify  operation  on  the  higher  powered 
channel,  as  requested  by  Vinewood 
Communications,  a  Limited  Partnership. 
See  56  FR  41814,  August  23. 1991. 
Coordinates  for  Channel  235C2  at 
Prairie  Grove  are  35-51-00  and  94-23-00. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  10,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-245, 
adopted  November  8, 1991,  and  released 
November  26, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  , 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  303. 

r 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  235A  and  adding 
Channel  235C2  at  Prairie  Grove. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-28849  Filed  11-29-91;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  234 

[FRA  Docket  No.  RSCG-3;  Notice  No.  8] 

RIN  2130-AA4S 

Grade  Crossing  Signal  System  Safety; 
Revised  Effective  Date 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

action:  Notice  of  revised  effective  date. 

summary:  FRA  is  issuing  a  notice  of  the 
revised  effective  date  of  the  final  rule  on 
grade  crossing  signal  system  safety 
published  on  July  23. 1991  (56  FR  33722). 
The  new  effective  date  is  January  1. 
1992.  Because  the  effective  date  has 
been  extended,  we  are  also  extending 
until  July  1, 1992  the  deadline  for 
submission  of  FRA  Form  6180.87, 
"Grade  Crossing  Signal  System 
Information." 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  F.  George.  Acting  Chief.  Highway- 
Rail  Crossing  and  Trespasser  Programs 
Division,  Office  of  Safety,  FRA.  400 
Seventh  Street.  SW..  Washington.  DC 
20590  (telephone  202-366-0533).  or  Mark 
Tessler,  Trial  Attorney,  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  (telephone  202- 
366-0628). 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1991,  FRA  published  in  the  Federal 
Register  (50  FR  33722)  a  final  rule 
regarding  Grade  Crossing  Signal  System 
Safety.  FRA  stated  that— 

(I|n  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  recordkeeping  and 
reporting  requirements  contained  in  this  rule 
have  been  submitted  to  the  OfFice  of 
Management  and  Budget  (OMB)  for  approval. 
This  rule  will  become  effective  on  October  1. 
1991  if  the  recordkeeping  and  reporting 
requirements  have  been  approved  by  OMB:  if 
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1991 
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not,  a  notice  will  be  published  in  the  Federal 
Register. 

The  Office  of  Management  and  Budget 
has  approved  all  recordkeeping  and 
reporting  requirements  contained  in  the 
final  rule. 

In  order  to  provide  sufficient  lead  time 
to  enable  the  industry  to  become 
familiar  with  FRA  Form  618083. 
"Highway-Rail  Grade  Crossing  Warning 
System  Failure  Report."  a  copy  of  which 


is  published  as  Appendix  A  to  this 
notice,  we  are  extending  the  effective 
date  of  the  final  rule  to  January  1, 1992. 
In  addition  to  extending  the  effective 
date  of  the  rule,  we  are  also  extending 
the  date  by  which  FRA  Form  6180.87. 
"Grade  Crossing  Signal  System 
Information."  must  be  filed  with  FRA.  A 
copy  of  Form  6180.87  is  published  as 
Appendix  B  to  this  notice.  Section  234.13 
originally  required  that  the  forms  be 


submitted  to  FRA  by  April  1. 1992.  That 
date  is  being  extended  to  July  1. 1992  to 
enable  railroads  to  become  familiar 
with,  and  to  gather  information  for,  the 
new  form. 

Issued  in  Washington.  DC  on  November  22. 
1991. 

Perry  A.  Rivkind, 
Deputy  Administrator. 

BILUNG  CODE  4910-06-11 
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submitted  to  FRA  by  April  1. 1992.  That 
date  is  being  extended  to  July  1, 1992  to 
enable  railroads  to  become  familiar 
with,  and  to  gather  information  for,  the 
new  form. 

Issued  in  Washington,  DC  on  November  22. 
1991. 

Peiry  A.  Rivkind. 
Deputy  Administrator. 
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Appendix  A 
HIGHWAY-RAIL  GRADE  CROSSING  WARNING  SYSTEM  FAILURE  REPORT 


OMB  ApprovilNo.:   2130-0534 


Eavh  railroad  shall  Hibma  i  report  of  e«ch  failure  of  •  highwiynil  gndc  cro»s.r\g  warning  device.    Each     activaliuo  failure  ahall  be  reported  lo  FVA  within  15  d3>. 
alicr  ihc  failure  occora.   Each  falae  activaiion  ahall  be  reported  within  30  day>  after  the  expiration  of  the  month  in  which  the  failure  occurred.  Copiea  of  ihit  form  nuv 
he  obtained  from  the  Federal  Railroad  Adminialration,  Omce  of  Safely,  400  7th  Street,  S.W  ,  Washinglim.  D.C.  20590. 

A  lal»c  a>ii>aii..n  mean,  the  activation  of  a  hifhway-rail  grade  crossing  warning  .yirtem  cauacd  by  a  condition  that  requirea  concction  or  repair  of  the  gndc  croaaing 
»arniiij.'  >>i4cm     (This  failure  indicalo  lo  the  moloriM  thai  il  is  nol  safe  lo  vross  the  railroad  tracka  when,  in  fact,  it  ia  aafe  lo  do  ao.) 


An  activation  failure  means  Ihe  failure  of  an  aciiv,.-  tii^ihwiy.raii  grij*'  cri>»>ing  warn 

ng  aysiem  lo  indicate  the  approach  of  a  Irain  at  leaal  20  seconds  prior  lo  the  Iraina 
inlew  the  croaaing  is  provided  with  an  alternative  means  of  active  warning  lo 
safe  to  proceed  acmas  the  railroad  tracka  when,  in  fact,  il  is  nol  safe  lo  do  m.) 

1 

arrival  at  the  crossing,  or  lo  indicate  Ihe  presence  of  a  train  occupying  the  croaaing,  i 
hiyhway  users  of  approaching  Iraina.    (This  failure  indicalea  lo  Ihe  molohsl  thai  il  ia 

A  irain  means  one  or  more  locomotives,  with  or  without  can. 

Mail  To: 

Federal  Railroad  Administration 
Office  of  Safety 
400  7th  Street.  S.W. 
Washington,  D.C.     20590 

NariK  of  Railroad 

RRCodc 

Region/Division   (Optional) 

Reporting  Employee  (Signature/Title) 

Date  Signed 

DOT/AAR  Crossing  Number 

CLASSIFICATION 


Currcni  Active  Warning  Device  (Check  all  that  apply) 

I    I—I   Caw>        2   U  Cantilevered  Flashing  Lights        3   l-J   Flashing  Lights 

4   l_l   W.^  Wags  ^   l_l   Hwy   TralVi,.  Sigiuls  b  LJ   Bell 

7  l_J  Other  (Describe) 


Type  of  Failure  (check  ope)  (Suie  nalurc  and  cauac  below) 

1  I— J  Activation  Failure 

Kills*  ActivittMNi 

2  l—J  Coiuinwout 

3  i_J  Inlcrmittenl 


LOCATION 


Slreet/Road 

County 

City 

1                 1 

Sutc 

RR  Milcpod 

CORRECTIVE  ACTION 


Failure  Reported/Discovered 
Dale  (min/dd/yy) 


Time 


DamD 


PM 


Repairs  Complcied 
Dale  (mm/dd/yy) 


Time 


Dam  D 


PM 


Nature  and  Cause  of  failure  and  corrective  action  taken:   (Nou  temperature  and  wcalher  conditions,  if  appropriate.) 


FRAP  6180.83  (10/91) 
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Appendix   B 

GRADE  CROSSING  SIGNAL  SYSTEM  INFORMATION 


Nairw  u(  Railnxd 

RRCode       1 

fvt_ 

of 

— 

DOT'AAR  Crossing  Numbcf 

KailroMl  DivUioa  (Opitoml) 

lUiiioMl  SubdivisMMi  (Opuonal) 

Railroad  Branch 
(Opiionil) 

Mil.'pt»i  ur  Spur  OcMKnUioa 

Stiect  N«ine  or  H^way  NHmbef 

CoMMy 

Suie 

Toul  No       H 
of  Tracks      1 

CuMciii  A.IIVC  Wimmit  Dcvko  (cticvli  all  thai  apply) 

iLJg..u>         :  LJ  Cam.lcvcr  FUshiiij;  L.^hi»         J  LJ   Flathiny  Li^ho       4LJwii;WaK> 

sLJ   lluj    TrilVi.  Si^'naU        ftL)   Bell        7  U   Other  (Dew  nbc) 

Train  Spccda  (Opti(>aal) 

Maximum  Time  Tabic  Speed: 

Typical  Speed  Range  Over  Croating:                                        1 
From                   u>                                                                    11 

For  each  track  approach  (i.e.,  each  track  has  two  approaches),  complete  the  following; 


I'rj^k  IJcnlili^atiuns  (Names  anU'or 
Numher*) 


Number  ol'Tra.ks  with  IderUi..al  Approach 
Configuralion 


b  there  in  Island  Ciri 


cuit?  [J  Yes        LJ 


No 


APPROACH  A 


Conirttl  Ctr.iitl  Cinle  (CiNie»  l(.<4eJ  im  havkj 


irCiHle  'H'  or  "J"  »a*  used  describe: 


De»it'n  Len^'ih  Imm  Outer  Liout  to  Cros*ing,  in  Feet  (OpiioruU 


Service  Dale  (mnn/'dd'yy) 


A  PPRO.ACH   B:    if  Approach  B  informalioa  is  tdeottcal  lo  Approach  A.  check  here and  skip  (kave  blank)  remainder  of  Approach  B 

ir  Appriuch  B  infurTnatiun  is  dirTcreni  than  Approach  A,  circle  lime  table  direction  of  Approach  B  and  fill  in  Approach  B  information 
Northbound  Southbound  Easlbound  Westbound 


C.'nlrol  Ciicuil  Code  (Codes  listed  on  hack) 


If  Cude  'H*  or  'J'  was  used,  describe: 


O.'.-M^'ti  Lv-iit'it)  If^xn  thiier  Limit  tii  CrosMii^.  in  Feet  (Opuoiuil) 


Service  Dale  (mm/d<l'y)) 


1   Track  Ideniil'icsiions  (Names  and/or 
Numbers) 

Number  of  Tracks  *ilh  Identical  Approach 
Configuniioa 

b  there  an  IsUnd  Ciivuil''            LJ   Yes        LJ  N.. 

APPROACH  A                                                                                                                                                          1 

C'lUrol  Circuit  Code  (Codes  listed  on  hack) 

—                                                           1 

1).  -it:ii  Leotlih  (loin  Outer  Limu  lu  Cn»*in(:.  in  Feet  (Opiionat) 

...._.,                               1 

APPROACH   B:    if  Approach  B  information  is  identical  to  Approach  a,  check  here                   and  skip  Oeave  blank)  remaindci  of  Approacn  B 
ir  Approach  B  information  is  dirfcrcnl  than  Approach  A.  circle  time  table  direction  of  Approach  B  and  fill  in  Approach  B  mfonnalion 

Northbound             Socthhound             Eastbound             Westbound                                                                                                                                      | 

C..n;r.'l  Cir-uil  Code  (Codes  listed  on  back) 

If  Code  *H'  or  "J"  was  used  describe                                                                                                                      | 

h^-ij;ii  Lcdi'ih  Iri.ni  Ouier  L.iiui  lo  Cn^wnj:.  ui  Feci  tOp<K>nai) 

Service  Dale  (mm'dd'>y>                                                              J 

l-KA  F61H0  X7(I|/V1) 
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fillTS 


SYSTEM  INFORMATION 

RRCode       1 

PUC                 of 

Railroad  Branch                   fl 
(Optional)                             1 

CouMjr 

Sute 

Toul  No       H 
ofTra^ki      1 

Wi^Wigj 

Tnio  Spccda  (OpUuful) 

MaumumTinM  Table  Speed: 

Typical  Speed  Range  Over  Croiaing: 
From                    lo 

>  two  approaches),  complete  the  following: 


•cb 

b  Iheie  in  bland  Cirvuii? 

Dve. 

Dno               1 

Md  dv->vnt>c. 

Service  Dale  (mmvdd'yy) 

Iieckhen 

Mid  ikio  Heave  blank)  nrmain 

ider  of  ADoros 

:hB                           1 

direclton  of  Approach  B  and  Till  in  Approach  B  infurmalion 
nd 


ied.  describe: 


Servwe  Dale  (iTMn/dd'y>) 


)ach 


b  there  an  bland  Circuit?  LJ   Yea        LJ   M. 


laed.  dcachhe 


Service  Dale  (nun'dd/yyl 


iheck  here and  akip  (\etve  blank)  remaindct  i>f  Approacn  8 

direction  of  Approach  B  and  flU  in  Approach  B  information 

ind 


jscd  deacribe 


Service  Date  (mm'dd'yy) 


Track  Circuit  Codes  for  Predominant 
Track  AopFoacfa 

Code 

A.  Conventional  Track  Circurt 

B.  Conventronal  Track  Circuit  with 
Timing  Sections 

C.  Audio  Frequency  Overlay  Track 
Circuit  (AFO) 

D.  AFO  with  Timing  Sections 

E.  Motion  Sensitive  Track  Circuit 

F.  Constant  Warning  Time  Track  Circuit 

G.  Manual  Operation,  e.g.,  by  key 

H.  None,  explain  {e.g.,  operating  rules 
proscribe  approach  in  this  direction 
on  this  track;  train  moves  made  by 
special  instructions,  etc) 

J.  Other,  descrilie  (e.g..  wheel  counters, 
presence  detectors,  transducers,  etc.) 

OeHaitions 

Each  Approach 

—Length  in  Feet 

Length  of  track  circuit,  from  outer 
1 1     limit  to  crossing,  in  feet.  (Provision 
' '     is  optional.) 
— Service  Date 
Date  the  present  train  detection  circuit 
configuration  went  into  service 
^mm/dd/yy  if  available,  oc  if 
estimated,  enter  only  mm/yy  or  yy). 
Upgrade  of  major  component  is 
considered  to  be  a  conftguration 
change  rather  than  a  replacement. 
The  date -of  such  upgrade  should  be 
indicate  as  "Service  Date." 

[FR  Doc.  91-28734  Filed  ll-2»-91;  8:45  amj 
8IUJNG  CODE  4f  TO-0»-M 
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DEPARTMENT  OF  THE  tfiTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  101S-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Three  Plants, 
Blennosperma  Bakeri  (Sonoma 
Sunshine  or  Baker's  Stickyseed), 
Lasthenia  Burkei  (Burke's  Goidfields), 
and  Umnanthes  Vinculans  (Sebastopol 
Meadowfoara) 

AGCMCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTIOM:  Fmal  rule. 

SUMMA3IV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  three  plants: 
Blennosperma  bokeri  (Sonoma 
sun^ne  or  Baker's  stickyseed). 
Lasthenia  ■burkei  (Burke's  goidfields), 
and  Limnanthes  vvnci//a;7s  (Sebastopol 


meadowfoam).  These  plant  species 
occur  in  vernal  pools  and  shallow 
streams  or  swaliies  in  the  Cotati  Valley  of 
Sonoma  County,  California.  Jn  addition, 
Blennosperma  bakeri  occurs  in  the 
Sonoma  Valley,  which  is  southeast  and 
adjacent  to  Ihe  Cotati  Valley.  Lasthenia 
burkei  is  also  Icnewn  from  LaVe  County 
and  historically  from  Mendocino 
County.  These  species  are  in  danger  of 
extinction  principally  as  the  result  of 
urban  development,  conversion  of 
native  habitats  to  agriculture  ("agland 
conversion"),  competition  from  alien 
grasses,  overgrazing  by  livestock,  and 
stochastic  (random)  extinction  by  virtue 
of  the  small  isolated  nature  of  many  of 
the  remaining  populations.  This  rule 
implements  the  protection  and  recovery 
provisions  affonded  by  the  Act  for  these 
plants. 

EFFECTIVE  DAVE:  January  2, 199Z 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  2800 
Cottage  Way,  room  E-1803,  Sacramento, 
California  95825. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  ]im  A.  Bartel,  at  the  above  address 
(916/978-^866  of  FTS  4604866). 
SUPPLEMENTARY  INFORMATION: 

Background  ! 

Limnanthes  vinculans,  Blennosperma 
bakeri.  and  Lasthenia  burkei  are 
annual  plants  that  occur  in  vernal  pools 
and  intermittent  swales  (Ornduff  1977a. 
1977b;  Brown  and  Jain  1977;  Wainright 
1984;  CalTfomia  Natural  Diversity  Data 
Base  (CNDDB-)  1989:  Waaland  1989; 
Patterson  1990).  Vernal  pools  form  in 
regions  with  Mediterranean  climates 
where  shallow  depressions  fill  with 
water  during  fall  and  winter  rains. 
Downward  percolation  is  prevented  by 
the  presence  of  an  impervious 
subsurface  layer,  such  as  a  clay  bed, 
hardpan,  or  volcanic  stratum  (Holland 
1976).  Plarrt  species  occinring  in  vernal 
pools  are  uniquely  adapted  to'fliis 
"amphibious  ecosystem,"  seasonal 
alteration  of  very  wet  and  very  dry 
conditions  (Zedler  1987,  Stone  1990). 
Upland  plants  cannot  tolerate  the 
temporarily  saturated  to  flooded  soils  of 
winter  and  spring,  while  the  seasonal 
drying  makes  the  pool  basins  unsuitable 
for  marsh  or  aquatic  species  requiring  a 
permanent  source  of  water.  Plants 
adapted  to  the  vernal  pool  regime 
typically  germinate  when  the  ground  is 
inundated  and  flower  as  the  pool  dries. 

Vernal  pools  can  be  found  in  relative 
abundance  in  two  regions  of  California, 
the  Great  Central  Valley  («oover  1937^ 
and  the  coasrtal  terraces  erf  San  Diego 


County  and  neighboring  northwestern 
Baja  California.  Mexico  (Zedler  1987). 
Other  vernal  pool  habitat  exists  "in  the 
valleys,  foothills,  and  lower  montane 
environments  of  the  Coast  and 
Peninsular  Ranges,  the  Sierra  Nevada, 
the  Modoc  Plateau,  and  southwestern 
Oregon  (Stone  1990)."  Through  seasonal 
wetlands  similar  to  vemad  pools  occur  in 
other  parts  of  the  world.  California's 
vernal  pools  are  well  known  because  of 
their  unique  flora  (Stone  1990). 

Despite  the  widespread  nature  of 
vernal  pools  in  CaHfomia,  the 
distribution  of  these  seasonal  wetlands 
is  highly  discontinuous  and  fragmented 
due  to  differences  in  climate,  substrate, 
and  topography.  Moreover,  vernal  pool 
plants  are  frequently  narrow  endemics 
because  of  a  "variety  of  historical 
genetic,  ecological,  and  anthropogenic 
factors  (Stone  1990)."  This  narrow 
endemism  coupled  primarily  with 
urbanization  and  ag-land  conversion 
threatens  many  of  the  vernal  pool  plants 
in  California  with  extinction. 

Blennosperma  bakeri,  Lasthenia 
burkei,  and  Limnanthes  vinculans 
primarily  occur  in  the  Cotati  Valley  of 
Sonoma  County,  California  (Waaland 
1989),  where  these  species  are 
associated  with  other  common  to  rare 
vernal  pool  plants  (e.g.,  Downingia 
concolor,  D.  humilis,  Navarraetia 
plieantha.  Lasthenia  glaberrima, 
Perideridia  gairdneri  s^p.  gairdneri. 
fVeuropogon  dcvyi.  P.  cclifomicvs.  and 
Ranunculus  lobbii]  (Patterson  1990).  In 
addition,  B.  bakeri  occurs  in  the  Sonoma 
Valley,  which  is  southeast  and  adjacent 
to  the  Cotati  Valley.  Lastlenia  burkei  is 
also  known  from  Lake  County  and 
historically  from  Mendocino  County. 
The  portion  of  the  Cotati  Valley 
harboring  these  plants  is  approximately 
16  miles  (26  kilometers]  long  and  5  to  11 
miles  (8  to  18  kilomrters)  wide.  The 
valley  encompasses  approximately 
90,000  acres  (36,423  hectares)  of 
generally  flat,  hummocky.  rolling  terrain. 
The  valley  extends  north  to  near 
Healdsburg  and  sotrth  to  the  City  of 
Cotati.  The  range  of  these  plants  wifhin 
the  Cotati  Valley  is  bounded  on  the  west 
by  the  Laguna  de  Santa  Rosa  {a  broad 
tributary  of  the  Russian  Rrver)  and  on 
the  east  by  low  elevation  ranges  (e.g.. 
Sonoma  Mountains).  This  area  is  locally 
known  as  the  Santa  Rosa  plains. 
Urbanization,  ag-land  conversion,  and 
over-grazing  by  livestock  have  altered 
about  90  percent  of  the  original  native 
habitats  within  the  Cotati  Valley. 

In  the  Cotati  and  Sonoma  Valleys, 
vernal  pools  form  on  nearly  level  to 
slightly  sloping  loams  to  clay  loams  to 
clays  where  a  day  layer  or  hardpan 
approximately  2  to  3  feet  ^0.6  to  0.9 
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meters)  below  the  surface  prevents 
downward  percolation  (Miller  1972).  The 
Huichica-Wright-Zamora  association 
dominates  the  soils  in  the  northern 
portions  of  these  valleys,  while  the 
Clear  Lake-Reyes  and  Haire-Diablo 
associations  prevail  in  the  southern 
portions  of  the  valleys.  In  contrast,  a 
volcanic  layer  prevents  downward 
percolation  and  permits  the  formation  of 
vernal  pools  at  Manning  Flat  in  Lake 
County. 

Most  of  the  vernal  pools  or  swales  of 
the  Cotati  Valley  are  privately  owrned. 
One  site,  the  Todd  Road  Reserve,  is 
owned  by  the  California  Department  of 
Fish  and  Game  (Fish  and  Game)  and  is 
managed  for  the  protection  of  two  of  the 
three  species.  Blennosperma  bakeri  and 
Limnanthes  vinculans.  Three  sites  are 
probably  within  rights-of-way  owned  by 
the  California  Department  of 
Transportation.  Another  site  is  owned 
by  the  Sixth  Army  and  managed  by  the 
Federal  Emergency  Management 
Agency.  This  small  federally-owned 
parcel,  which  is  adjacent  to  the  Santa 
Rosa  Air  Center,  contains  habitat  fori. 
vinculans.  Principally  as  a  result  of 
mitigation  for  urban  development,  five 
sites  are  owned  and/or  managed  by 
county  or  city  agencies  (Patterson  1990). 
All  Lake  County  sites  are  privately- 
owned  (Patterson  1990).  The  precise 
location  of  the  Mendocino  County 
occurrence  is  unknown,  but  it  is  likely 
extirpated  given  the  age  of  the  specimen 
and  development  in  the  Ukiah  area 
since  1886. 

Blennosperma  bakeri  (Sonoma 
sunshine  or  Baker's  stickyseed)  was  first 
collected  by  Milo  Baker  on  April  2. 1946, 
and  described  by  Charles  Heiser  in  1947 
(Heiser  1947).  Blennosperma  bakeri,  an 
annual  herb  of  the  sunflower  family 
(Asteraceae).  reaches  12  inches  (30.5 
centimeters)  in  height  (Ornduff  1977b). 
From  March  through  April,  the  plants 
produce  yellow  daisy-like  flowers 
(Patterson  1990).  The  yellow  disk 
flowers  have  white  pollen  and  stigmas. 
The  sterile  ray  flowers,  which  are 
yellow  or  sometimes  white,  bear  red 
stigmas.  The  alternate  leaves  are 
narrow,  with  one  to  three  lobes.  The 
stems  and  leaves  are  mostly  glabrous 
(hairless).  The  shape  and  presence  or 
number  of  lobes  on  the  lower  leaves  and 
the  color  of  the  stigmas  of  the  ray 
flowers  separate  B.  bakeri  from  another 
species,  B.  nanum.  Based  on  a 
compilation  of  largely  incongruous 
reports  (Waaland  1989.  Patterson  1990). 
personal  communications  (Betty  Lovell 
Guggolz.  Milo  Baker  California  Native 
Plant  Society.  July  25  and  August  2, 1990; 
Catherine  Ashley,  botany  graduate 
student.  California  State  University, 


Sonoma,  and  Marco  Waaland,  Golden 
Bear  Consultants,  Santa  Rosa. 
California.  May  4. 1990).  and  other  data, 
the  species  evidently  has  been- 
documented  from  no  more  than  35  sites 
in  the  Cotati  Valley  and  7  sites  from  the 
Sonoma  Valley.  From  north  to  south  in 
the  Cotati  Valley.  B.  bakeri  ranges  from 
near  the  community  of  Fulton  to  Scenic 
Avenue,  which  is  between  the  Cities  of 
Santa  Rosa  and  Cotati  (CNDDB  1989. 
Waaland  1989,  Patterson  1990).  In  the 
Sonoma  Valley,  the  species  extends  or 
extended  from  near  the  community  of 
Glen  Ellen  to  near  the  junction  of  State 
Routes  116  and  121. 

Lasthenia  burkei  (Burke's  goldfields) 
originally  was  described  as  Baeria 
burkei  by  E.L.  Greene  in  1887  from  a 
specimen  collected  by  J.H.  Burke  in  1886 
from  near  Ukiah  in  Mendocino  County, 
California  (Greene  1887).  Later  Greene 
(1894)  placed  all  Baeria  in  the  genus 
Lasthenia,  including  L  burkei.  Though 
Munz  (1959)  did  not  recognize  L.  burkei 
as  a  distinct  taxon,  Robert  Ornduff 
(1966)  treated  the  plant  as  a  species  in 
his  biosystematic  study  oi  Lasthenia.  In 
a  subsequent  paper,  Ornduff  (1969a) 
discussed  the  origin  and  relationships  of 
L.  burkei.  The  species,  a  small  branched 
annual  herb  of  the  sunflower  family, 
blooms  from  April  through  June.  Both 
the  ray  and  disk  flowers  of  L.  burkei  are 
bright  yellow,  while  the  pappus  of  the 
species  usually  consists  of  one  long 
bristle  and  several  short  bristles.  In 
similar  members  of  the  genus,  the 
pappus  usually  is  absent  or  consists  of 
two  or  more  long  bristles.  Based  on  the 
same  compilation  data  used  to  estimate 
the  number  of  historical  B.  bakeri  sites. 
L.  burkei  evidently  has  been  recorded 
from  no  more  than  39  sites  in  the  Cotati 
Valley,  2  sites  in  Lake  County,  and  1  site 
in  Mendocino  County.  From  north  to 
south  in  the  Cotati  Valley.  L.  burkei 
ranges  from  north  of  the  community  of 
Windsor  to  east  of  the  city  of 
Sebastopol  (CNDDB  1989.  Waaland 
1989.  Patterson  1990).  This  species  also 
occurs  at  Manning  Flat  and  Steurmer 
Winery  in  Lake  County  (Patterson  1990). 
The  precise  location  of  the  Mendocino 
County  occurrence  is  unknown,  but  it  is 
likely  extirpated  given  the  year  of 
collection  (i.e.,  1886)  and  general 
development  in  the  Ukiah  area  since  the 
turn  of  the  century. 

Limnanthes  vinculans  (Sebastopol 
meadowfoam)  apparently  was  first 
collected  by  Mrs.  A.E.  Alexander  from 
"between  Bodega  and  Petaluma"  on 
April  23. 1946.  Ornduff  (1969b)  described 
the  species  from  a  collection  made  along 
Todd  Road  in  Sonoma  County  by  Peter 
Rubtzoff.  Limnanthes  vinculans  is  a 
small  (2-12  inches  or  5-30.5  centimeters) 


multi-stemmed  annual  herb  of  the  false 
mermaid  family  (Limnanthaceae).  The 
first  foliage  leaves  of  seedlings  are 
narrow  and  undivided.  Mature  plants 
bear  long-petioled  pinnately  divided 
leaves  with  three  to  five  undivided 
leaflets.  The  shape  of  the  mature  leaves 
separates  L.  vinculans  from  other 
members  of  the  genus.  The  white 
flowers  are  borne  singly  at  the  ends  of 
stems.  Limnanthes  vinculans  has  not 
been  recorded  outside  of  the 
southwestern  portion  of  the  Cotati 
Valley,  where  it  reportedly  has  been 
documented  from  29  locations  (Guggolz. 
pers.  comm..  July  25, 1990).  The  species 
ranges  from  near  the  community  of 
Graton,  east  to  Santa  Rosa,  southeast  to 
Scenic  Avenue,  and  southwest  to  the 
community  of  Cunningham;  largely 
surrounding  the  northern  and  western 
perimeter  of  the  City  of  Sebastopol 
(Wainright  1984.  Waaland  1989. 
Patterson  1990). 

Federal  government  actions  on  these 
three  plants  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973.  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  In  the  report, 
Blennosperma  bakeri,  Lasthenia  burkei, 
and  Limnanthes  vinculans  were 
included  as  endangered  species.  On  July 
1. 1975  (40  FR  27823),  the  Service 
published  a  notice  in  the  Federal 
Register  of  its  acceptance  of  the  report 
as  a  petition  within  the  context  of 
section  4(c)(2)  (now  Section  4(b)(3))  of 
the  Act  and  of  the  Service's  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Blennosperma 
bakeri,  Lasthenia  burkei,  and 
Limnanthes  vinculans  were  included  in 
that  notice.  On  June  16, 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 1975. 
Federal  Register  publication. 
Blennosperma  bakeri.  Lasthenia  burkei, 
and  Limnanthes  vinculans  were 
included  in  the  proposed  rule.  General 
comments  received  in  relation  to  the 
1976  proposal  were  summarized  in  an 
April  26, 1978.  Federal  Register 
publication,  which  also  determined  13 
plant  species  to  be  endangered  or 
threatened  (43  FR  17909). 
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multi-stemmed  annual  herb  of  the  false 
mermaid  family  (Limnanthaceae).  The 
first  foliage  leaves  of  seedlings  are 
narrow  and  undivided.  Mature  plants 
bear  long-petioled  pinnately  divided 
leaves  with  three  to  five  undivided 
leaflets.  The  shape  of  the  mature  leaves 
separates  L  vinculans  from  other 
members  of  the  genus.  The  white 
flowers  are  borne  singly  at  the  ends  of 
stems.  Limnanthes  vinculans  has  not 
been  recorded  outside  of  the 
southwestern  portion  of  the  Cotati 
Valley,  where  it  reportedly  has  been 
documented  from  29  locations  (Guggolz, 
pers.  comm.,  July  25, 1990).  The  species 
ranges  from  near  the  community  of 
Graton.  east  to  Santa  Rosa,  southeast  to 
Scenic  Avenue,  and  southwest  to  the 
community  of  Cunningham:  largely 
surrounding  the  northern  and  western 
perimeter  of  the  City  of  Sebastopol 
(Wainright  1984,  Waaland  1989. 
Patterson  1990). 

Federal  government  actions  on  these 
three  plants  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973.  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9. 1975.  In  the  report, 
Blennosperma  bakeri,  Lasthenia  burkei, 
and  Limnanthes  vinculans  were 
included  as  endangered  species.  On  July 
1. 1975  (40  FR  27823),  the  Service 
published  a  notice  in  the  Federal 
Register  of  its  acceptance  of  the  report 
as  a  petition  within  the  context  of 
section  4(c)(2)  (now  Section  4(b)(3))  of 
the  Act  and  of  the  Service's  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Blennosperma 
bakeri,  Lasthenia  burkei,  and 
Limnanthes  vinculans  were  included  in 
that  notice.  On  June  16, 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1.700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 1975. 
Federal  Register  publication. 
Blennosperma  bakeri,  Lasthenia  burkei. 
and  Limnanthes  vinculans  were 
included  in  the  proposed  rule.  General 
comments  received  in  relation  to  the 
1976  proposal  were  summarized  in  an 
April  26, 1978.  Federal  Register 
publication,  which  also  determined  13 
plant  species  to  be  endangered  or 
threatened  (43  FR  17909). 


On  December  10. 1979.  the  Service 
published  a  notice  of  withdrawal  of  that 
portion  of  the  Juim;  16, 1976,  proposal 
that  had  expioed  due  to  a  procedural 
requirement  «I  the  1978  amendments. 
The  withdrawal  Jiotioe  included 
Blennosperma  bakeri,  Lasthenia  burkei, 
and  Limnanthes  vJnculans.  On 
December  15, 1980.  the  Service 
published  a  revised  notice  of  review  of 
native  plants  in  the  FedetaJ  Segisler  (45 
FR  82480);  Blennosperma  bakeri, 
Lasthenia  burkei,  and  Limnanthes 
vinculans  were  included  as  category  1 
candidates  (species  for  which  data  in 
the  Service's  possession  are  sufficient  to 
support  a  proposal  for  listing).  On 
November  28, 1983,  the  Service 
published  in  the  Federal  Register  (48  FR 
53640]  a  supplement  to  the  1980  notice  of 
review.  This  supplement  treated 
Blennosperma  bakeri,  Lasthenia  burkei, 
and  Limnanthes  vinculans  as  category  2 
candidates  (species  for  which  data  in 
the  Service's  possession  indicate  listing 
may  be  appropriate,  but  for  wiiich 
additional  biological  information  is 
needed  to  support  a  proposed  rule). 
Blennosperma  -bakeri.  Lasthenia  burkei, 
and  Limnanthes  vinculans  were 
included  in  category  2  in  the  September 
27. 1985,  revised  notice  of  review  for 
plants  (50  FR  39526).  Subsequently, 
additional  survey  information  and 
occurrence  data  was  provided  on  these 
three  species  by  Marco  Waaland  (1989) 
and  CNDDB  (M89).  In  addition, 
individuals  .and  staff  from  several 
agencies  provided  information  on 
pending  projects  that  would  adversely 
affect  these  plants. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  as  amended  in  1982, 
requires  the  Seccetary  .1o  make  findings 
on  certain  pending  ipetitions  within  12 
months  erf  their  receipt  "Section  2(b)(l )  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  Tiiis  was  the 
case  for  Blennosperma  bakeri, 
Lasthenia  burkei.  and  Limnanthes 
vinculans,  because  the  1975  Smithsonian 
report  was  accepted  as  a  petition.  lo 
October  1983. 1984. 1085  1986.1987. 
1988.  ancf  1989.  the  Service  found  that 
the  petitioned  listing  of  fli'e/jno^permo 
bakeri,  Lastheaichurkei,  and 
Limnanthes  vinculans  was  warranted, 
hut  that  the  listing  «f  these  species  was 
precluded  due  to  other  higher  pnonty 
iistirig  actions. 

On  Juae  6. 1990  (55  RR  23109).  the 
Service  published  a  proposal  to  list 
Bleanosperma  baker.  Lasthenia  burkei, 
and  Limnanthes  vui"ula/is  as 
endangered  i^pecies.  This  proposal  was 
based,  in  large  part  on  (he 


aforementioned  additional  sin-vey 
information  and  occurrence  data,  and 
information  on  pending  projects  that 
would  adversely  affect  the  three  plants. 
The  'Service  now  determines 
Blennosperma  bakeri.  Lasthenia  burkei, 
and  Limnanthes  vinculans  to  be 
endangered  species  with  the  publication 
of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  June  6. 1990.  proposed  rule  (55 
FR  23109)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  informatioa 
that  might  contxibute  to  the  development 
of  a  fmal  rule.  Appropriate  Stale 
agencies,  county  and  city  govemmenta. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  Newspaper  notices  were 
published  inviting  general  public 
comment.  Though  no  public  hearing  was 
requested,  the  Service  anticipated  that  it 
would  receive  numeirous  hearing 
requests.  As  a  result,  the  Service 
published  (55  FR  28665)  a  notice  of  a 
public  hearing  on  July  12, 1990.  and 
conducted  the  bearing  on  July  25, 199G, 
at  the  City  of  Santa  Rosa  Council 
Chambers  in  Santa  Rosa,  CaliToBiia. 
Testimony  was  taken  from  6  p.m.  to  9 
p.m.  Notice  of  the  proposal  and  public 
hearing  were  published  in  the  Oakland 
Tribune,  San  Francisco  Chronicle,  and 
Santa  Rosa  Press-Democrat 

During  the -comment  peciod.  the 
Service  received  56  comments  (e,g., 
letters  and  oral  testimony)  from  42 
individuals.  Fish  and  Game  was  among 
18  commenters  expressing  support  for 
the  listing  proposal,  while  15 
commenters  -opposed  tjr  asked  for  a 
delay  in  the  lisTtrngproposal.  Nine 
commerrters  were  "neutral,  although 
some  of  these  indK'iduals  provided 
locality  or  miscellaneous  data  on  the 
three  plants  or  inquired  aslo  the 
possible  effects  trf  Ksting  on  their 
activities  or  mrterests.  Written  comments 
or  oral  statemerfts  obtained  during  the 
public  hearing  and  -comment  period  are 
combined  in  the  following  discussion. 
Opposing  comments  and  other 
comments  questioning  the  rule  have 
been  organized  izitol3  specific  issues. 
These  issues  and  the  Service  «  response 
to  each  are  Bumanarized  as  follows: 

Issue     Many  comraentets  requested 
the  Service  delay  or  not  list  the  three 
plants  because^  "best  available  data" 
were  not  used  m  the  proposed  rule.  In 
addttvm.  they  variously  contended  that 
one  study  cited  in  the  rule.  Waaland 
(1969J.  -was  inadequate,  incomplete, 
inconclusi\'e  ill  timed,  and/or 
unscientific  The  primary  support  ior 


this  contention  was  that  "Waaland  (1989) 
did  not  include  some  population  sites 
known  to  local  individuals,  he 
reportedly  underestimated  population 
size  because  he  relied  <m  "windshield 
surveys."  and  he  did  not  «ur\'ey  the 
entire  Cotati  Valley  or  the  entire  ranges 
of  the  three  plants.  Some  responderrts 
requested  that  the  Service  initiate  a 
comprehensive,  scientiftcally-based 
study  prior  to  any  final  listing  action. 
Another  commenter  requested  that  an 
independent  review  of  Patterson  tl990) 
versus  Waaland  (1989)  be  conducted 
prior  to  any  final  listing  decision. 
Several  commenters.  however,  asserted 
that  the  distribution  of  the  three  plants, 
which  has  been  the  subject  of  botanical 
study  for  more  than  20  years,  is  well 
known  and  r»ot  in  need  df  further  study. 

Service  Response:  Aside  from 
previously  cited  studies  (Wainright  1984. 
Waaland  1989)  and  reports  in  the 
proposed  rule,  the  Service  received  orlly 
three  comrnerrts  providing  precise  data 
on  vernal  pool  areas  and/or  population 
sites  of  the  three  plarrts.  A  map 
submitted  by  Ralph  Osterlmg  (Ralph 
Osterling  Consultairts,  San  Mateo. 
California,  pers.  comm.,  August  3, 1990J 
detailed  48  pool  "sites"  westtjT  Santa 
Rosa  in  an  area  included -in  Waaland** 
(1989)  study.  Osterling,  however,  tlid  not 
report  any  new  significant  pool  areas 
not  previously  reported  in  Waaland 
(1989)  or  discussed  in  the  proposed  rule. 
Though  other  commenters -did  address  a 
larger  geographic  area  than  Waaland 
(1989).  Patterson  (1990)  end  Guggolz 
(pers.  comm..  August  Z  1§90)  only 
reported  41  few  additional  population 
sites.  These  data  have  been 
incorporated  into  this  rule. 'No 
commenters  provided  substantive  data 
to  support  their  clann  that  'Waaland 
conducted  an  inappropriate  study. 
Moreover,  no  new  significarrt 
distributional  data  affecting  the  status  of 
the  three  species  were  reported  by  any 
respondent.  Although  future  surveys 
likely  will  reveal  additional  small  and 
isolated  pool  sites -within  less-accessible 
portions  of  the  Cotati  "Valley  and  other 
areas  known  to  harbor  the  fliree  plants 
(Patterson  1990)  these  newly  discovered 
sites  likely  wd!  be  threaterwd  by  the 
same  activities  affecting  the  other 
known  populations.  The  Service 
maintains  that  this  decision  is  based  on 
the  best  information  available.  In 
addition,  the  Service  believes  that 
sufficient  information  is  available  on 
these  three  species  lo  warrant  making  a 
determination  on  then-  status. 

Issue  2."  Many  respondents  contended 
that  the  proposed  -rule  did  not  accurately 
discuss  the  local  success  <rf  vernal  pool 
"creation"  efforts.  For  example,  one 
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commenter  claimed  that  Patterson  (1990) 
verified  that  pool  creation  is 
"overwhelming  successful  for  the 
purpose  of  relocating  the  three  species," 
and  that  a  national  wildlife  refuge 
proposed  by  then  Congressman  Doug 
Bosco  for  the  Laguna  de  Santa  Rosa 
would  provide  an  excellent  relocation 
opportunity.  Another  commenter 
asserted  that  "mitigation  can  be 
achieved  through  synthetic  habitat 
enlargement  and  enhancement,"  while  a 
third  respondent  claimed  that  pool 
creation  efforts  "grossly  expanded" 
Bleniiosperma  bakeri  and  Las  then  ia 
burkei  on  his  property.  On  the  other 
hand,  one  commenter  maintained  that 
pool  creation  is  "completely 
experimental  and  can  fail 
unpredictably,"  while  others  claimed 
that  transplantation  projects  are  too 
new  to  be  accurately  evaluated.  Another 
respondent  pointed  out  that  long-term 
studies  of  the  effect  of  mixing  genotypes 
in  created  pools  are  needed  before 
transplantation  should  proceed. 
Furthermore,  several  commenters  felt 
that  protection  of  the  three  plants  is  best 
assured  via  the  preservation  of  extant 
habitat. 

Service  Response:  The  Service 
recognizes  that  vernal  pool  creation  or 
transplantation  efforts  in  the  Santa  Rosa 
area  have  not  been  a  failure. 
Blennosperma  bakeri  and  Lasthenia 
burkei  introduced  into  artificial  basins 
have  germinated,  flowered,  and  set  seed 
(Patterson  1990).  Moreover,  even  in  a 
drought  year,  many  of  the  created 
basins  held  water  (Patterson  1990). 
However,  pool  creation  efforts  in  the 
Santa  Rosa  region  cannot  be  judged 
successful  by  any  standard,  especially 
after  only  1  to  4  years  of  monitoring.  Of 
36  artificial  "pools"  created  at  4 
mitigation  sites.  11  basins  failed  (i.e.,  did 
not  hold  sufficient  water  to  maintain 
introduced  pool  flora).  Nineteen  of  the 
remaining  25  artificial  pools  were 
plagued  with  "weeds,"  hydrologic 
problems,  and  low  densities  of  target 
species,  like  B.  bakeri  and  L  burkei,  and 
required  remedial  action  of  some  kind 
(Patterson  1990).  Regardless  of  the 
eventual  success  of  these  remedial 
actions,  the  effects  on   donor" 
populations  evidently  have  been 
.gnored.  Moreover,  the  principal  pool 
creation  technique  (i.e.,  relocation  of  soil 
from  excavated  pool  bottoms  versus 
inoculation  of  a  known  quantity  of  seed) 
and  lack  of  sophistication  regarding 
ongoing  monitoring  will  not  allow  for 
the  coUe'-tion  of  data  necessary  to 
determine  the  long-term  viabihty  of 
target  species  populations. 

In  a  review  of  21  vernal  pool  creation 
projects  dispersed  throughout 


California,  Ferren  and  Cevirtz  (1990) 
concluded  that  no  conclusive  data  exist 
to  substantiate  the  hypothesis  "that 
vernal  pools  can  be  restored  or  created 
to  provide  functional  values  within  the 
range  of  variability  of  natural  pools." 
Though  some  individuals,  like  Patterson 
(1990),  have  claimed  complete  or  some 
degree  of  success,  these  conclusions  are 
generally  based  on  the  attainment  of 
specific,  restricted  criteria  (e.g.,  ponding, 
germination  and  flowering  of  pool  flora) 
or  short-term  establishment  of  target 
species  (Jones  &  Stokes  Associates 
1990).  In  a  study  on  the  preservation  and 
management  of  vernal  pools  (Jones  & 
Stokes  Associates  1990).  the  researchers 
concluded  that  the  "science  of  vernal 
pool  creation  is  still  in  its  infancy  and  is 
primarily  an  experimental  mitigation 
technique."  Given  the  experimental 
nature  of  pool  creation,  the  Service 
continues  to  maintain  that  transplanting 
target  species  (e.g..  listed  species)  into 
constructed  vernal  pools  cannot  be 
viewed  as  compensation  for  the  loss  of 
occupied  pool  habitat.  Moreover,  even  if 
such  transplantation  and  habitat 
creation  were  a  documented 
"cookbook"  procedure  rather  than  an 
evolving  experiment,  artificial  pool 
creation  still  requires  significant  money, 
time,  and  land  with  appropriate  soils 
and  topography  within  the  historical 
range  of  the  three  plants.  As  a  result,  the 
Service  concludes  that  the  continued 
existence  of  the  three  plants  can  only  be 
assured,  at  this  time,  by  the  preservation 
of  extant  vernal  pools  and  their 
associated  watersheds. 

Issue  3:  Numerous  people  expressed 
economic  concerns  in  their  comments. 
One  commenter  maintained  that 
mitigation  requirements  should  not  be 
the  responsibility  of  the  landowner,  but 
"should  fall"  to  the  Service  and  "not 
hamper  production  agriculture."  Another 
respondent  remarked  that  the  cost  of 
implementing  a  plan  to  protect  the 
vernal  pool  habitat  of  the  three  plants 
would  be  "onerous".  Others  discussed 
the  need  for  compromise  regarding 
mitigation  to  ensure  affordable  housing 
in  the  Santa  Rosa  area. 

Service  Response:  Under  section 
4(b)(  )(A)  of  the  Act,  a  listmg 
determination  mus»  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  on 
biological  criteria  and  to  prevent  non- 
biological  considerations  from  affef-ting 
such  decisions"  H.R.  Rep.  No.  97-835. 
97th  uong.  2d  Sess.  19  (1982).  As  further 
stated  in  the  legislative  history, 
"economic  considerations  have  no 


relevance  to  determinations  regarding 
the  status  of  species  *  *  *"  M  at  20. 
Because  the  Service  is  specifically 
precluded  from  considering  economic 
impacts  in  a  final  decision  on  a 
proposed  listing,  the  Service  has  not 
examined  such  impacts  and  cannot 
respond  to  comments  concerning 
possible  economic  consequences  of 
listing  the  three  plants. 

Issue  4:  Several  respondents  claimed 
that  the  three  plants  are  not  in 
immediate  danger  of  extinction.  Two 
respondents  remarked  that  some  of  the 
threats  have  been  "overstated"  (e.g.. 
trampling),  while  one  commenter 
asserted  that  the  three  plants  "have 
been  subjected  to  only  minor  disruption 
from  urbanization."  Two  commenters 
objected  specifically  to  the  reference  in 
the  proposed  nile  that  development 
threatens  50  to  70  percent  of  remaining 
ranges  of  the  three  species.  One 
respondent  stated  that  agricultural 
activities  were  "largely  an  empty 
threat."  A  few  commenters  suggested 
that  significant  vernal  pool  areas 
harboring  the  species  are  protected.  For 
example,  one  respondent  disagreed  with 
the  contention  in  the  proposed  rule  that 
no  vernal  pools  have  been  protected 
from  "all  potential  threats."  This 
commenter  noted  that  many  pool  areas 
are  "set  aside"  with  deed  restrictions  or 
protected  via  fee  title  transfer  to  Fish 
and  Game.  A  few  respondents  noted 
that  colonies  of  the  three  plants  are 
protected  at  two  Sonoma  County 
airports.  Conversely,  one  commenter 
stated  that  one-quarter  of  the 
populations  of  Limnanthes  vinculans 
are  threatened  by  a  single  action,  the 
City  of  Santa  Rosa's  southwest 
annexation  of  4,500  acres.  Another 
commenter  implied  that  no  true  preserve 
exists  and  called  for  the  establishment 
of  a  preserve  in  Sonoma  County  to 
prevent  the  extinction  of  the  three 
plants. 

Service  Response:  Despite  the  above 
protestations,  no  data  were  presented  to 
contradict  the  Service's  contention  that 
the  three  species  are  imminently 
threatened  by  rapid  urban  development 
and  other  threats  in  Sonoma  County 
(see  Factor  A  in  "Summary  of  Faf-tors 
Affecting  the  Species").  The  few  data 
submitted  during  the  comment  period 
confirmed  the  vulnerable  status  of  the 
three  plants.  For  example,  Patterson 
(1990)  stated  that  "(v)emal  pool  habitats 
and  their  associated  flora  continue  to 
decline  in  both  extent  and  quality  in 
Sonoma  County."  He  reported  the  loss 
of  three  sites  to  urban  development,  four 
to  ag-land  conversion,  and  four  to 
neglect  and  weed  encroachment. 
Patterson  (1990}  also  indicated  that 
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relevance  to  determinations  regarding 
the  status  of  species  *  *  *"  M  at  20. 
Because  the  Service  is  specifically 
precluded  from  considering  economic 
impacts  in  a  final  decision  on  a 
proposed  listing,  the  Service  has  not 
examined  such  impacts  and  cannot 
respond  to  comments  concerning 
possible  economic  consequences  of 
listing  the  three  plants. 

Issue  4:  Several  respondents  claimed 
that  the  three  plants  are  not  in 
immediate  danger  of  extinction.  Two 
respondents  remarked  that  some  of  the 
threats  have  been  "overstated"  (e.g., 
trampling),  while  one  commenter 
asserted  that  the  three  plants  "have 
been  subjected  to  only  minor  disruption 
from  urbanization."  Two  commenters 
objected  specifically  to  the  reference  in 
the  proposed  nile  that  development 
threatens  50  to  70  percent  of  remaining 
ranges  of  the  three  species.  One 
respondent  stated  that  agricultural 
activities  were  "largely  an  empty 
threat."  A  few  commenters  suggested 
that  significant  vernal  pool  areas 
harboring  the  species  are  protected.  For 
example,  one  respondent  disagreed  with 
the  contention  in  the  proposed  rule  that 
no  vernal  pools  have  been  protected 
from  "all  potential  threats."  This 
commenter  noted  that  many  pool  areas 
are  "set  aside"  with  deed  restrictions  or 
protected  via  fee  title  transfer  to  Fish 
and  Game.  A  few  respondents  noted 
that  colonies  of  the  three  plants  are 
protected  at  two  Sonoma  County 
airports.  Conversely,  one  commenter 
stated  that  one-quarter  of  the 
populations  oi  Limnanthes  vinculans 
are  threatened  by  a  single  action,  the 
City  of  Santa  Rosa's  southwest 
annexation  of  4,500  acres.  Another 
commenter  implied  that  no  true  preserve 
exists  and  called  for  the  establishment 
of  a  preserve  in  Sonoma  County  to 
prevent  the  extinction  of  the  three 
plants. 

Service  Response:  Despite  the  above 
protestations,  no  data  were  presented  to 
contradict  the  Service's  contention  that 
the  three  species  are  imminendy 
threatened  by  rapid  urban  development 
and  other  threats  in  Sonoma  County 
(see  Factor  A  in  "Summary  of  Fa'"tors 
Affecting  the  Species  ").  The  few  data 
submitted  during  the  comment  period 
confirmed  the  vulnerable  status  of  the 
three  plants.  For  example,  Patterson 
(1990)  stated  that  "(v)emal  pool  habitats 
and  their  associated  flora  continue  to 
decline  in  both  extent  and  quality  in 
Sonoma  County."  He  reported  the  loss 
of  three  sites  to  urban  development,  four 
to  ag-land  conversion,  and  four  to 
neglect  and  weed  encroachment. 
Patterson  (1990}  also  indicated  that 
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"(o)nly  a  few  sites  [harboring  one  or 
more  of  the  three  plants]  are  currently 
protected  and  only  a  few  natural  sites 
even  remain  intact."  He  reported  that 
only  7  of  40  population  sites  were 
protected  in  some  fashion.  The  status  of 
the  remaining  33  sites  is  unknown, 
extirpated,  unprotected,  or  threatened 
(Patterson  1990).  Based  on  these  data, 
ongoing  and  future  urban  growth  may 
reduce  the  remaining  ranges  of  the  three 
species  in  the  Santa  Rosa  region  by 
approximately  65  percent.  Guggolz  (pers. 
comm.,  August  2, 1990)  noted  that  the 
only  protected  sites  for  the  three  plants 
are  artificially  created  and/or  "airport 
populations,"  which  may  have  reduced 
biological  value  and  are  subject  to 
airport-related  development  and 
maintenance.  Guggolz  claimed  that 
some  of  the  so-called  protected 
population  sites  are  jeopardized  by 
adjoining  agricultural  operations. 
Patterson  (1990)  noted  that  two  colonies 
continue  to  decline  even  after  being  set 
aside  for  preservation.  Moreover, 
stochastic  events,  like  the  recent 
prolonged  drought,  facilitate  the 
invasion  of  vernal  pools  by  weedy 
grasses  at  the  expense  of  the  three 
plants.  As  discussed  in  detail  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  the  Service  concludes 
that  nearly  all  of  the  remaining 
populations  of  the  three  plants  are 
threatened. 

Issue  5:  One  commenter  maintained 
that  seed  collection  does  not  threaten 
the  three  plants.  Another  respondent 
noted  that  Limnanthes  vinculans  is  not 
threatened  by  commercial  utilization 
because  the  species  reportedly  has  been 
cultivated. 

Service  Response:  The  Service  stated 
in  the  proposed  rule  and  continues  to 
maintain  that  ovenitilization  of 
Limnanthes  vinculans  for  commercial 
use  is  unlikely  to  constitute  a  threat  (see 
Factor  B  in  "Summary  of  Factors 
Affecting  the  Species").  Regarding  the 
effect  of  seed  collection,  no  reliable 
conclusions  can  be  drawn  from 
available  vernal  pool  research.  Despite 
numerous  "pool  creation"  studies 
involving  extensive  seed  collection  from 
extant  pools  throughout  California,  no 
study  investigated  the  effect  of  seed 
harvest  on  donor  populations. 

Issue  ft"  The  utilities  department  of  the 
City  of  Santa  Rosa  contended  that  their 
reclamation  project  will  not  irrigate 
wetland  areas  (e.g.,  vernal  pools)  or 
"rare  and  endangered  plant  habitat" 
with  treated  wastewater.  In  addition, 
the  utilities  department  clarified  that  the 
project  "does  not  facilitate  growth"  but 
rather  "is  being  developed  so  as  not  to 
constrain  general  plan  growth  and  to 


meet  the  environmental  concerns  that 
come  with  growth." 

Service  Response:  Though  the  Service 
does  not  see  a  significant  difference 
between  facilitating  growth  and  not 
constraining  general  plan  growth,  the 
latter  phrase  is  discussed  under  Factor 
A  in  "Summary  of  Factors  Affecting  the 
Species". 

Issue  7:  One  respondent  claimed  that 
the  three  plants  "flourished"  under 
"heavy  grazing  and  pasturage  by 
livestock."  Other  commenters  asserted 
that  the  maintenance  of  the  three  plants 
required  grazing  of  pool  habitat  to 
remove  alien  grasses.  A  third 
commenter  indicated  that  the  three 
species  respond  variously  to  differing 
levels  of  grazing  and  other  minor 
surficial  disturbances  of  the  soil  (e.g., 
discing). 

Service  Response:  In  referring  to  data 
from  the  CNDDB  (1989),  the  Service 
reported  in  the  proposed  rule  that 
livestock  grazing  has  extirpated  or 
greatly  reduced  some  population 
localities  of  Blennosperma  bakeri, 
Lasthenia  burkei.  and  Limnanthes 
vinculans.  Nonetheless,  the  extent  of 
this  damage  is  not  fully  understood  or 
documented.  Zedler  (1987)  stated  that  in 
spite  of  the  adverse  impact  of  trampling, 
moderate  livestock  grazing  "does  not 
seem  to  pose  much  of  a  threat  to  the 
persistence  of  vernal  pool  plants." 
However,  he  noted  that  grazing  often 
"promotes  the  invasion  of  weedy 
introduced  species  that  are  less 
palatable  and  better  able  than  native 
plants  to  exploit  the  disturbed  soil 
created  by  animals."  This  observation  is 
in  contrast  to  claims  that  grazing 
reduces  alien  vegetation  or  selects  for 
native  forbs.  In  a  study  of  the 
distribution  and  autecology  of  a  rate 
subspecies  of  Limnanthes  recently 
proposed  for  endangered  status  (56  FR 
6345),  lames  Jokerst  (1989)  said  the 
meadowfoam  seemed  to  persist  in  areas 
receiving  light  to  moderate  grazing  to 
periodic  heavy  grazing.  He  reported  that 
sites  receiving  intensive  long-term 
grazing  were  devoid  of  the  Limnanthes. 
The  Service  concludes  that  although  the 
effect  of  moderate  livestock  grazing 
remains  open  to  question,  overgrazing 
probably  has  adversely  affected  and 
likely  continues  to  threaten  the  three 
plants. 

Issue  8:  One  commenter  indicated  that 
the  Fish  and  Game's  regulatory  process 
was  an  "active  and  effective  program 
for  mitigation,  enhancement  and 
preservation  of  these  species." 
However,  others  contended  that  the 
local  process  has  been  "houses  must  go 
through"  and.  thus,  mitigation  has 
occurred  off-site.  Other  commenters 


noted  that  the  City  of  Santa  Rosa  and 
County  of  Sonoma  are  developing  a 
Country-wide  mitigation  plan  for  the 
three  plants,  though  one  respondent 
stated  that  both  governments  have  had 
ample  opportunity  to  provide  a  local 
resolution  to  necessary  vernal  pool 
protection.  Other  commenters 
maintained  that  local  control  of  this 
issue  (i.e.,  protection  and  mitigation  of 
vernal  pool  habitat)  should  continue  and 
that  the  Service's  proposed  listing  of  the 
three  plants  has  prompted  the  restarting 
of  this  effort.  One  respondent  stated  that 
the  "preservation  "  of  the  three  plants 
has  been  "well  served"  by  the  U.S. 
Army  Corps  of  Engineers  (Corps).  Fish 
and  Game,  and  local  government.  This 
commenter  noted  that  the  Corps 
frequently  requires  1:1  or  greater 
mitigation  (i.e..  pool  creation)  for 
wetland  fills  falling  within  the 
parameters  of  Nationwide  Permit 
Number  26  pursuant  to  section  404  of  the 
Clean  Water  Act.  Another  commenter 
reported  that  92  percent  of  the  vernal 
pools  surveyed  in  the  Santa  Rosa  plains 
are  under  an  acre  in  size  and.  thus, 
would  fall  within  limits  of  a  nationwide 
permit. 

Service  Response:  On  June  2. 1988.  the 
Service  met  with  representatives  of  the 
City  of  Santa  Rosa  and  local  biologists 
regarding  the  development  of  a 
comprehensive  vernal  pool  preservation 
program.  Despite  the  recent 
establishment  of  the  Sonoma  County 
Vernal  Pools  Task  Force,  little  progress 
has  been  made  towards  a 
comprehensive  program  since  that  time. 
With  the  cooperation  of  the  City  of 
Santa  Rose  and  County  of  Sonoma,  Fish 
and  Game  funded  a  study  of  the  vernal 
pools  of  the  Santa  Rosa  plains. 
Nonetheless,  the  State  agency  indicated 
that  without  the  provisions  of  Federal 
listing  (e.g.,  recovery  monies, 
development  of  recovery  plans),  the 
three  plants  are  "in  danger  of 
extinction."  See  the  discussion  under 
Factory  D  ("Summary  of  Factors 
Affecting  the  Species")  for  a  complete 
discussion  of  the  inadequacy  of  existing 
regulatory  mechanisms  for 
Blennosperma  bakeri,  Lasthenia  burkei, 
and  Limnanthes  vinculans. 

Issue  9:  One  respondent 
recommended  that  the  Service  designate 
critical  habitat  for  the  three  plants, 
while  another  commenter  contended 
that  designation  could  lead  to 
destruction  of  vernal  pools  by 
landowners  and  developers. 

Service  Response:  Under  section 
4(a)(3)(A)  of  the  Act.  the  Secretary  must 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
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determined  to  be  endangered  or 
threatened,  bi  the  proposed  rule,  the 
Service  found  that  determination  of 
critical  habitat  was  not  prudent  for 
these  species.  As  discussed  under  the 
"Critical  Habitat"  section  below,  the 
Service  continues  to  find  that 
designation  of  critical  habitat  for  these 
plants  is  not  prudent  at  this  time, 
because  such  designation  likely  would 
increase  the  degree  of  threat  from 
vandaUsm.  collecting,  or  other  human 
activities. 

Issue  10:  One  commenter  requested 
that  the  Service  conduct  a  Takings 
Implications  Assessment  under 
Executive  Order  12630  "as  part  of  any 
final  rulemaking  to  evaluate  the  risk  of 
and  strategies  for  the  avoidance  of  the 
taking  of  private  property." 

Service  Response:  Regarding 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  and  Attorney  General  has  issued 
guidelines  to  the  Department  of  the 
Interior  (Department)  on  implementation 
of  the  Executive  Order.  Under  these 
guidelines,  a  special  rule  applies  when 
an  agency  within  the  Department  is 
required  by  law  to  act  without 
exercising  its  usual  discretion — that  is. 
to  act  solely  upon  specified  criteria  that 
leave  the  agency  no  discretion. 

In  this  context,  an  agency's  action 
might  be  subject  to  legal  challenge  if  it 
did  not  consider  or  act  upon  economic 
data.  Therefore,  in  these  cases,  the 
Attorney  General's  guidelines  state  that 
Taking  Implications  Assessment  (TlAs) 
shall  be  prepared  after,  rather  than 
before,  the  agency  makes  the  decision 
upon  which  its  discretion  is  restricted. 
The  purpose  of  TlAs  in  these  special 
circumstances  is  to  inform  policymakers 
of  areas  where  unavoidable  taking 
exposures  exist.  Such  TlAs  shall  not  be 
considered  in  the  making  of 
administrative  decisions  that  must,  by 
law.  be  made  without  regard  to  their 
economic  impact.  In  enacting  the 
Endangered  Species  Act,  Congress 
required  the  Department  to  list  species 
based  solely  upon  scientific  and 
commercial  data  indicating  whether  or 
not  they  are  in  danger  of  extinction.  The 
Service  is  forbidden  by  law  from 
withholding  a  listing  based  on  concerns 
regarding  economic  impact  and  is 
required  to  act,  with  appropriate  public 
notice,  under  strict  timetables.  Any 
failure  to  comply  subjects  the  agency  to 
legal  action.  The  provisions  of  the 
guidelines  relating  to  nondiscretionary 
actions  clearly  are  applicable  to  the 
determination  of  endangered  status  for 
the  three  plant  species  that  are  the 
subject  of  this  rule. 


Issue  11:  One  commenter  indicated 
that  taxonomic  studies  and  status 
surveys  should  be  completed  for  all 
members  of  each  genus  [Blennosperma. 
Lasthenia.  and  Limnanthes)  of  the  three 
plant  species.  Absent  this  action,  the 
commenter  impHed  listing  should  be 
deferred. 

Sen'ice  Response:  The  Service  used 
the  best  taxonomic  and  status 
information  for  each  of  the  three  plants. 
These  data  came  from  a  number  of 
reliable  sources:  university  researcher 
(Omduff  1966, 1969a.  lOeOb.  1977a. 
1977b;  Jain  1976;  Brown  and  Jain  1977).  a 
Service-contracted  researcher 
(Wainright  1984),  local  biologists  (e.g.. 
Waaland  1989,  Patterson  1990).  a  State- 
operated  data  base  (CNDDB  1989).  and 
commenters  on  the  proposed  rule  (e.g.. 
Guggolz.  pers.  comm.,  August  2. 1990). 
After  reviewing  and  assessing  this 
Information,  the  Service  maintains  that 
the  taxanomic  and  threat  status  is 
conclusive  and  listing  should  not  be 
deferred. 

Issue  12:  One  commenter  stated  it 
would  be  "unreasonable"  to  protect  one 
species  of  Blennosperma,  Lasthenia.  at 
Limnanthes  and  not  other  widespread 
members  of  the  three  genera  (e.g..  B. 
nanum). 

Service  Response:  Pursuant  to  the 
definitions  in  section  3  of  the  Act  an 
"endangered  species"  is  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  A  "threatened  species"  is 
"any  species  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range." 
Blennosperma  bakeri.  Lasthenia  burkei, 
and  Limnanthes  vinculana  are  species 
that  fit  the  former  definitiort  whereas 
other  species  of  Blennosperma. 
Lasthenia,  and  Limnanthes  do  not  meet 
the  requirements  of  the  Act  Given  that 
section  4  of  the  Act  directs  the  Service 
to  list  species  fitting  these  definitions 
and  meeting  one  or  more  of  the  five 
factors  discussed  below,  designation  of 
the  three  plants  as  endangered  is 
reasonable. 

Issue  13:  One  respondent  requested 
that  the  Service  include  a  recovery  plan 
for  the  three  plants  in  any  final 
rulemaking.  Furthermore,  she  requested 
that  the  plan  provide  section  7 
guidelines  for  the  various  Federal 
agencies,  detail  a  mechanism  for 
intergovernmental  cooperation  with  Fish 
and  Game,  and  address  "biological 
solutions"  like  transplantation. 

Service  Response:  Section  4(0  of  the 
Act  direcU  the  Secretary  to  develop  and 
implement  recovery  plans  for  the 
conservation  and  survival  of  listed 


endangered  and  threatened  species. 
Though  the  Service  intends  to  pursue  the 
development  of  a  recovery  plan  for  the 
three  plants  as  soon  as  possible,  such 
action  must  occur  after  the  species  have 
been  listed  pursuant  to  section  4{b). 
Section  4(f)(1)(B)  requires  that  each 
recovery  plan  include:  1)  a  description 
of  such  site-specific  management 
actions  as  may  be  necessary  to  achieve 
the  plan's  goal  for  the  conservation  and 
survival  of  the  species:  2)  objective, 
measurable  criteria  which,  when  met 
would  result  in  a  determination,  in 
accordance  with  the  provisions  of  this 
section,  that  the  species  be  removed 
from  the  list;  and  3)  estimates  of  the  time 
required  and  the  cost  to  carry  out  those 
measures  needed  to  achieve  the  plan's 
goal  and  achieve  intermediate  steps 
toward  the  goal.  As  a  result,  the 
recovery  plan  will  describe  a  process  to 
provide  for  the  interagency  cooperation 
among  local.  State,  and  Federal 
agencies.  In  addition,  the  plan  will 
address  all  appropriate  solutions  needed 
to  recover  the  three  plants. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Blennosperma  bakeri 
Heiser  (Sonoma  sunshine  or  Baker's 
stickyseed),  Lasthenia  burkei  (Greene) 
Greene  (Burke's  goldfields),  and 
Limnanthes  vinculans  Omduff 
(Sebastopol  meadowfoam)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Blennosperma  bakeri,  Lasthenia 
burkei,  and  Limnathes  vinculans  were 
once  discontinuously  distributed  in  the 
vernal  pools  and  interconnecting  vernal 
swales  in  the  Cotati  Valley  from  north  of 
Windsor  to  near  the  City  of  Cotati.  a 
distance  of  approximately  16  miles  (25.7 
kilometers)  (Wainright  1984,  CNDDB 
1989.  Waaland  1989,  Patterson  1990). 
The  area  supporting  the  three  plants  is 
threatened  by  urbanization,  ag-land 
conversion,  and  overgrazing  (CNDDB 
1989,  Waaland  1989).  About  40  percent 
of  this  valley  has  already  been 
urbanized  and  about  50  percent  of  the 
land  is  irrigated  for  agricultural 
purposes  (Waaland  1968).  Because  little 
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endangered  and  threatened  species. 
Though  the  Service  intends  to  pursue  the 
development  of  a  recovery  plan  for  the 
three  plants  as  soon  as  possible,  such 
action  must  occur  after  the  species  have 
been  listed  pursuant  to  section  4(b). 
Section  4(f)(1)(B)  requires  that  each 
recovery  plan  include:  1)  a  description 
of  such  site-specific  management 
actions  as  may  be  necessary  to  achieve 
the  plan's  goal  for  the  conservation  and 
survival  of  the  species;  2)  objective, 
measurable  criteria  which,  when  met 
would  result  in  a  determination,  in 
accordance  with  the  provisions  of  this 
section,  that  the  species  be  removed 
from  the  list;  and  3)  estimates  of  the  time 
required  and  the  cost  to  carry  out  those 
measures  needed  to  achieve  the  plan's 
goal  and  achieve  intermediate  steps 
toward  the  goal.  As  a  result,  the 
recovery  plan  will  describe  a  process  to 
provide  for  the  interagency  cooperation 
among  local.  State,  and  Federal 
agencies.  In  addition,  the  plan  will 
address  all  appropriate  solutions  needed 
to  recover  the  three  plants. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Blennosperwa  bakeri 
Heiser  (Sonoma  sunshine  or  Baker's 
stickyseed),  Lasthenia  burkei  (Greene) 
Greene  (Burkes goldfields),  and 
Limnanthes  vinculans  Omduff 
(Sebastopol  meadowfoam)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Blennosperwa  bakeri,  Lasthenia 
burkei.  and  Limnathes  vinculans  were 
once  discontinuously  distributed  in  the 
vernal  pools  and  interconnecting  vernal 
swales  in  the  Cotati  Valley  from  north  of 
Windsor  to  near  the  City  of  Cotati.  a 
distance  of  approximately  16  miles  (25.7 
kilometers)  (Wainright  1984,  CNDDB 
1989.  Waaland  1989,  Patterson  1990). 
The  area  supporting  the  three  plants  is 
threatened  by  urbanization,  ag-land 
conversion,  and  overgrazing  (CNDDB 
1989,  Waaland  1989).  About  40  percent 
of  this  valley  has  already  been 
urbanized  and  about  50  percent  of  the 
land  is  irrigated  for  agricultural 
purposes  (Waaland  IStB).  Because  Uttie 


overlap  exists  between  irrigated  and 
urbanized  portions  in  the  Cotati  Valley, 
about  90  percent  of  the  land  has  been 
altered  to  the  detriment  of  the  thre^ 
plants. 

The  County  of  Sonoma  has  approved 
the  Windsor  Specific  Plan  that  allown 
for  extensive  development  in  Windsor. 
This  plan  does  not  provide  adequate 
protection  of  the  plants.  The  complete 
development  of  the  Windsor  Specific 
Plan  would  result  in  the  loss  of  most  if 
not  all.  of  the  northern  remaining 
localities  of  Lasthenia  burkei.  and. 
therefore,  approximately  35  percent  of 
the  plant's  known  range. 

Many  ongoing  housing  development 
projects  near  the  City  of  Santa  Rosa  are 
resulting  in  the  further  losses  of 
Lasthenia  burkei,  Limnathes  vinculans, 
and  Blennosperma  bakeri.  Because 
housing  in  the  Cotati  Valley  is  relatively 
inexpensive,  individuals  working  in  the 
San  Francisco  Bay  area  are  discovering 
that  affordable  housing  can  be  found  in 
the  Santa  Rosa  area.  The  demand  for 
such  housing  has  resulted  in  the  rapid 
urbanization  of  much  of  the  Cotati 
Valley,  especially  in  and  around  Santa 
Rosa.  Based  on  Patterson's  (1990) 
assessment  of  the  extent  of  protected 
habitat,  ongoing  and  future  urban 
growth  may  reduce  the  remaining  ranges 
of  the  three  species  in  the  Santa  Rosa 
region  by  approximately  65  percent. 
Unfortunately,  more  than  half  of  the 
"protected"  vernal  pool  habitat 
discussed  by  Patterson  (1990)  occurs  on 
Sonoma  County  Airport  lands,  which 
have  been  and  continue  to  be  subject  to 
airport-related  maintenance  and 
development.  For  example,  Patterson 
(1990)  reported  that  the  entire  airport 
was  graded  in  the  1940's,  which  likely 
altered  or  destroyed  these  pools.  In 
addition,  with  the  exception  of  the  Todd 
Road  Reserve  owned  by  Fish  and  Game, 
the  remaining  "preserves"  largely 
consist  of  "created"  vernal  pools.  The 
long-term  viability  and  biological  value 
of  this  artificial  habitat  is  unknown. 

Habitat  loss  is  not  limited  to  the  direct 
destruction  caused  by  grading  and 
leveling  or  other  activities  that  fill  the 
pools  for  urban  or  agricultural  purposes. 
Plant  species  that  occur  in  vernal  pools 
are  dependent  upon  maintenance  of  the 
existing  hydrologic  regime — inundation 
during  wet  winters,  followed  by  spring 
and  summer  drying.  The  composition  of 
plant  species  in  vernal  pools  or  swales 
can  change  if  the  hydrologic  regime  is 
altered.  The  subsurface  clay  layer  or 
hardpan  can  be  broken  during 
construction  or  plowing.  Water  would 
drain  from  such  pools  rather  than 
remain  ponded  for  a  few  months. 
Upland  invasive  plant  species  can 


spread  into  these  pools  when  conditions 
become  sufficiently  dry.  A  prolonged 
Hrought  can  effect  similar  dry  conditions 
within  pool  basins.  Conversely,  if  water 
fmm  urban  or  agricultural  run-off 
continues  to  fill  pools  during  spring  and 
fi-mmer  months,  invasion  by  plant 
species  adapted  to  permanent 
inundation  can  be  expected. 

Thp  City  of  Santa  Rose  proposes  to 
increase  the  capacity  of  its  Subregional 
Wastewater  Treatment  Plant  so  as  to 
not  "constrain  general  plan  growth  and 
to  meet  the  environmental  concerns  that 
come  with  growth"  (Miles  Ferris,  City  of 
Santa  Rosa,  Utilities  Department,  pers. 
comm.,  July  30, 1990).  Reclaimed  waste 
water  is  used  for  "agricultural  irrigation 
of  4,800  acres"  in  the  Santa  Rosa  area 
(Ferris,  pers.  comm.,  July  30, 1990).  The 
proposed  expanded  facility  would 
provide  irrigation  or  overland  flow  to  an 
additional  7,500  acres  (Griffes  et  al. 
1989).  The  treatment  facility  design 
includes  the  use  of  terraces  that  would 
be  planted  with  a  grass  species  that  is 
tolerant  of  inundation.  Sewage  effluent 
would  be  used  to  irrigate  the  terraces  for 
treatment  purposes.  The  resulting  run- 
off would  be  reclaimed  and  used  for 
further  irrigation.  The  potential  area 
designated  for  the  placement  of  terraces 
or  receipt  of  reclaimed  wastewater 
extends  from  the  northern  boundary  of 
the  City  of  Santa  Rosa  to  the  south 
covering  the  southern  two-thirds  of  the 
range  of  these  plant  species.  Although 
no  vernal  pool  lands  are  to  be  irrigated 
or  subject  to  overland  flow  (Ferris,  pers. 
comm.,  July  30, 1990),  impacts  to  vernal 
pools  would  occur  indirectly  by        \ 
eliminating  a  major  constraint  (i.e., 
insufficient  wastewater  treatment 
capacity  to  further  urbanization  in  the 
Santa  Rose  region. 

These  plant  species  are  similarly 
threatened  outside  of  the  Cotati  Valley. 
The  extirpation  of  Blennosperma  bakeri 
from  four  of  seven  historic  sites  in  the 
Sonoma  Valley  was  caused  by  home 
construction  and  the  planting  of  a 
vineyard  (CNDDB  1989;  Guggolz,  pers. 
comm.,  August  2, 1990).  The  remaining 
sites  are  either  threatened  by  the  ag- 
land  conversion  or  have  been 
"vandalized  by  off  road  vehicles" 
(Guggolz,  pers.  comm.,  August  2, 1990). 
Manning  Flat,  one  of  the  two  known 
Lake  County  sites  of  Lasthenia  burkei, 
is  threatened  by  erosion.  The  Ukiah 
collection  of  L  burkei  in  Mendocino 
County  is  likely  extirpated. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  three  species  possess  attractive 
flowers,  and  some  plant  species  have 
become  vulnerable  to  illegal  collection 


for  scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  following 
Federal  listing. 

All  species  of  Limnanthes  have  the 
potential  to  be  of  high  agronomic  value 
because  of  the  oil  contained  within  their 
seeds.  Because  the  lubricating  qualities 
of  Limnanthes  oil  are  retained  under 
high  temperature  and  pressure,  the  seed 
oil  is  similar  to  that  produced  by  sperm 
whales  (Jain  et  al.  1977).  Although  no 
overutilization  is  known  to  have 
occurred  in  this  regard,  the  increased 
publicity  brought  about  by  listing  could 
make  Limnanthes  viculans  vulnerable  to 
collection. 

C.  Disease  or  Predation 

Though  livestock  graze  many  of  the 
sites  that  support  Limnanthes  vinculans, 
Lasthenia  burkei,  and  Blennosperma 
bakeri,  local  biologists  disagree  on  the 
effect  of  grazing  on  the  three  species. 
Osterling  (pers.  comm..  August  3, 1990) 
noted  that  populations  have 
"flourished"  under  "grazing  and 
pasturage"  pressure.  Patterson  (1990) 
asserted  that  "the  removal  of  grazing" 
threatens  Lasthenia  burkei  because 
livestock  reduce  the  cover  of  competing 
grasses  (i.e.,  Hordeum,  Lolium, 
Pleuropogon).  Acknowledging  that  the 
effect  of  grazing  is  not  well  kno\/n.  he 
suggested  that  Blennosperma  bakeri 
may  be  similarly  affected.  However. 
Patterson  (1990)  concluded  that 
livestock  crush  Limnanthes  vinculans 
and  eliminate  much  of  plant  cover 
associated  with  the  species.  According 
to  various  individuals  filing  data  with 
the  CNDDB  (1989),  some  populations 
have  been  extirpated  or  greatly  reduced 
by  foraging  livestock.  Nevertheless,  all 
of  these  conclusions  are  based  on  casual 
observations  and  not  on  carefully 
designed  experiments.  In  light  of  studies 
discussed  in  the  "Summary  of 
Comments  and  Recommendations" 
section,  although  the  effect  of  moderate 
livestock  grazing  remains  open  to 
question,  overgrazing  probably  has 
adversely  affected  and  likely  continues 
to  threaten  the  three  plants. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(Chapter  1.5  S  1900  et  seq.  of  the  Fish 
and  Game  Code]  and  California 
Endangered  Species  Act  (Chapter  1.5 
§  2050  et  seq.),  the  California 
Department  of  Fish  and  Game  has  listed 
two  of  these  three  species  [Lasthenia 
burkei  and  Limnanthes  vinculans)  as 
endangered  (14  California  Code  of 
Regulations  670.2),  while  the  third 
species  [Blennosperma  bakeri)  is  a  State 
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candidate.  Though  both  statutes  prohibit 
the  "take"  of  State-listed  plants 
(Chapter  1.5  H  1908  and  2060).  State 
law  appears  to  exempt  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  change  by  the  landowner.  After 
the  Fish  and  Game  notifies  a  landowner 
that  a  State-listed  plant  grows  on  his  or 
her  property.  Slate  law  evidently 
requires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  plant"  (Chapter  1.5 
§  1913). 

Part  of  the  environmental  review 
process  under  the  California 
Environmental  Quality  Act  (CEQA)  for 
projects  that  result  in  the  loss  of  sites 
supporting  these  plant  species  generally 
includes  the  development  of  mitigation 
plans.  Such  plans  usually  involve  the 
transplantation  of  the  aH'ected  species 
to  an  off-site  vernal  pool  location  and/or 
the  artificial  creation  of  vernal  pools.  As 
discussed  in  the  "Summary  of 
Comments  and  Recommendations" 
section,  these  transplantation  and 
creation  efforts  are  experimental  in 
nature  and  cannot  be  viewed  as 
compensation  for  the  loss  of  extant 
habitat  Nonetheless,  following 
development  of  the  transplantation  and 
creation  plan,  the  original  site  is 
destroyed.  As  a  result,  CEQA  has  not 
prevented  the  rapid  ongoing  loss  of 
vernal  pool  habitat  in  tihe  Santa  Rosa 
region. 

Under  section  404  of  the  Clean  Water 
Act.  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States, 
including  weUands.  To  be  in  compliance 
with  the  Clean  Water  Act.  applicants 
are  required  to  notify  the  Corps  prior  to 
undertaking  any  activity  (e.g..  grading, 
discharge  of  soil  or  other  fill  material) 
that  would  result  in  the  fill  of  wetlands 
under  the  Corps'  jurisdiction. 
Nationwide  Permit  Number  26  (see  33 
CFR  330.5(a)(26))  has  been  issued  to 
regulate  the  fill  of  wetlands  that  are  1-10 
acres  in  size.  Where  fill  would  occur  in  a 
wedand  1-10  acres  in  size,  the  Corps 
circulates  for  comment  a  predischarge 
notification  to  the  Service  and  other 
interested  parties  prior  to  determining 
whethei  or  not  the  proposed  fill  activity 
qualifies  under  Nationwide  Permit 
Number  26.  Because  the  Corps  must 
respond  within  20  days  or  the  proposed 
activity  will  be  authorized  under 
Nationwide  Permit  Number  26.  many 
projects  may  be  authorized  by  default 

Individual  permits  are  required  for  the 
discharge  of  fill  into  wetlands  that  are 
greater  than  10  acres  in  size.  The  review 
process  for  the  issuance  of  individual 
permits  is  more  extensive,  and 


conditions  may  be  included  that  require 
the  avoidance  or  mitigation  of 
environmental  impacts.  The  Corps  has 
discretionary  authority  and  can  require 
an  applicant  to  seek  an  individual 
permit  if  the  Corps  believes  that  the 
resources  are  sufficiently  important 
regardless  of  the  wedands  size.  In 
practice,  the  Corps  rarely  requires  an 
individual  permit  when  a  project  would 
qualify  for  a  nationwide  permit. 

With  respect  to  the  vernal  pools 
harboring  the  three  species,  most  vernal 
pools  and  swales  in  die  Cotati  Valley 
encompass  less  than  10  acres.  Moreover. 
the  discontinuous  distribution  of  the 
pools  and  swales  has  allowed 
landowners  in  the  past  to  divide  large 
projects  into  several  smaller  projects. 
The  wetland  acreage  on  these  smaller 
projects  is  usually  under  10  acres,  and. 
therefore,  most  projects  have  qualified 
for  Nationwide  Permit  Number  26.  The 
discontinuous  configuration  of  the  pools 
and  swales  further  obscures  the 
separation  of  these  wedand  losses. 
Although  the  San  Francisco  District  of 
the  Corps  has  not  asserted  its 
jurisdictional  authority  and  required 
individual  permits  for  all  projects  filling 
vernal  pools  or  swales,  the  Corps,  by 
proposing  to  add  a  condition  to 
Nationwide  Permit  Number  26  on 
September  13, 1991,  would  require  a 
predischarge  notice  for  any  fUl. 
regardless  of  size,  in  die  Cotati  Valley. 
Even  though  the  Corps  has  proposed 
implementation  of  predischarge 
notification,  listing  affords  greater 
protection  to  threatened  or  endangered 
species.  With  listing,  the  Corps  (and 
other  Federal  agencies)  is  required  to 
consult  with  the  Service  prior  to  final 
determinabon  on  a  proposed  activity. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Trampling  associated  with  grazing  has 
reduced  some  populations  of  the  three 
plant  species  (CNDDB  1980.  Patterson 
1990).  In  addition,  a  few  of  die  pools 
supporting  these  species  are  adjacent  to 
roadways.  Routine  maintenance  of  the 
road  shoulders  may  adversely  affect  the 
plant  species  through  grading  or 
application  of  herbicides. 

Alien  grasses  and  forbs  invaded  the 
low-elevation,  plant  communities  of 
California  during  the  days  of  the 
Franciscan  missionaries.  Today,  these 
grasses  can  account  for  50  to  90  percent 
of  the  vegetative  cover  (Heady  1956)  and 
stand  up  to  a  meter  (3.3  feet)  in  height 
(Holland  1976).  By  germinating  or 
initiating  growth  in  late  fall  prior  to  the 
germination  of  native  forbs,  alien 
grasses  have  ootcompeted  (for  nutrients 
and  water)  and  displaced  much  of  the 
native  flora  throughout  California. 


Although  Zedler  (1987)  reported  that 
vernal  pools  are  "relatively  immune"  to 
the  competition  of  alien  plants, 
Patterson  (1990)  asserted  that  dense 
stands  of  alien  grasses  threaten  many  of 
the  populations  of  the  three  plants  m  the 
Cotati  Valley.  The  effect  of  grazing 
livestock  (see  Factor  C  "Summary  of 
Factors  Affecting  die  Species")  in 
concert  with  the  ubiquitous  presence  of 
alien  plants  on  the  three  species  needs 
further  study. 

Natural  fluctuations  in  rainfall 
patterns  resulting  in  little  to  no  water  in 
the  vernal  pools  may  effect  localized 
extinctions  or  population  declines 
(Patterson  1990).  Though  climatic- 
induced  extirpations  have  not  been 
documented  for  Blennosperma  bakeri, 
Lasthenia  burkei,  and  Limnantbes 
vinculans,  the  small  isolated  nature  of 
the  remaining  populations  make 
stochastic  extinction  more  likely.  A 
prolonged  drought  of  several  years  is  the 
most  likely  stochastic  phenomenon  that 
would  result  in  the  localized  extinction 
of  vernal  pool  plants  like  the  three 
species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Blennosperma 
bakeri,  Lasthenia  burkei.  and 
Limnantbes  vinculans  as  endangered. 
The  habitat  that  supports  these  plant 
species  has  been  reduced  by  about  90 
percent,  and  further  reductions  are 
anticipated.  With  the  possible  exception 
of  the  Todd  Road  Reser*  e,  no  vernal 
pool  habitat  is  protected  from  all 
potential  threats  discussed  above. 
Existing  regulations  do  not  provide 
sufficient  protection  to  prevent  further 
losses,  and  many  actions  are  ongoing  at 
the  present  time.  Further,  several  sites 
have  recently  been  graded  or  disced, 
apparently  without  appropriate  permits. 
Six  of  14  high  priority  sites  identified  by 
Waaland  (1969)  have  been  destroyed.  In 
addition.  Patterson  (1990)  reported  diat 
the  status  of  33  of  40  sites  in  the  Cotati 
Valley  is  unknown,  extirpated, 
unprotected,  or  threatened.  Because 
these  three  plants  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act.  For  the  reasons  discussed 
below,  the  Service  is  not  proposing  to 
designate  critical  habitat  for  these  plant 
species  at  this  time. 

Critical  Habitat 

Section  4{aK3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
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Although  Zedler  (1987)  reported  that 
vernal  pools  are  "relatively  immune"  to 
the  competition  of  alien  plants. 
Patterson  (1990)  asserted  that  dense 
stands  of  alien  grasses  threaten  many  of 
the  populations  of  the  three  plants  in  the 
Cotati  Valley.  The  effect  of  grazing 
livestock  (see  Factor  C  "Summary  of 
Factors  Affecting  the  Species")  in 
concert  with  the  ubiquitous  presence  of 
alien  plants  on  the  three  species  needs 
further  study. 

Natural  fluctuations  in  rainfaU 
patterns  resulting  in  little  to  no  water  in 
the  vernal  pools  may  effect  localized 
extinctions  or  population  declines 
(Patterson  1990).  Though  climatic- 
induced  extirpations  have  not  been 
documented  for  Blennosperma  bakeri. 
Lasthenia  burkei,  and  Limnanthea 
vJnculans,  the  small  isolated  nature  of 
the  remaining  populations  make 
stochastic  extinction  more  likely.  A 
prolonged  drought  of  several  years  is  the 
most  likely  stochastic  phenomenon  that 
would  result  in  the  locahzed  extinction 
of  vernal  pool  plants  like  the  three 
species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Blennosperma 
bakeri,  Lasthenia  burkei.  and 
Limnanthes  vinculans  as  endangered. 
The  habitat  that  supports  these  plant 
species  has  been  reduced  by  about  90 
percent,  and  further  reductions  are 
anticipated.  With  the  possible  exception 
of  the  Todd  Road  Reserve,  no  vernal 
pool  habitat  is  protected  from  all 
potential  threats  discussed  above. 
Existing  regulations  do  not  provide 
sufBcient  protection  to  prevent  further 
losses,  and  many  actions  are  ongoing  at 
the  present  time.  Further,  several  sites 
have  recently  been  graded  or  disced, 
apparently  without  appropriate  permits. 
Six  of  14  high  priority  sites  identified  by 
Waaland  (1969)  have  been  destroyed.  In 
addition.  Patterson  (1990)  reported  that 
the  status  of  33  of  40  sites  in  the  Cotati 
Valley  is  unknown,  extirpated, 
unprotected,  or  threatened.  Because 
these  three  plants  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act.  For  the  reasons  discussed 
below,  the  Service  is  not  proposing  to 
designate  critical  habitat  for  these  plant 
species  at  this  time. 

Critical  Habitat 

Section  4(aX3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangei'ed  ^ 
or  threatened.  The  Service  finds  that 
determination  of  critical  habitat  is  not 
prudent  for  these  species  at  this  time. 
The  three  species  occm-  (ximarily  on 
private  land  that  is  undergoing  rapid 
urban  and  agricultural  development  (see 
Factor  A  in  "Summary  of  Factors 
Affecting  the  Species"),  and  their 
habitat  areas  are  usually  small  and 
easily  identified.  The  information 
contained  in  a  status  survey  prepared 
by  Waaland  (1989)  may  have  been  used 
to  destroy  about  12  sites  supporting 
these  species  in  recent  months. 
Therefore,  the  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  make 
these  plants  more  vulnerable  to 
incidents  of  vandalism  and  could 
contribute  to  the  decline  of  these 
species.  A  listing  of  these  species  are 
endangered  would  also  publicize  the 
rarity  of  these  plants  and.  thus,  could 
make  them  attractive  to  researchers  or 
collectors  of  rare  plants.  The  proper 
agencies  have  been  notified  of  the 
locations  and  management  needs  of 
these  plants.  Landowners  will  be 
notified  of  the  location  and  importance 
of  protecting  habitat  of  these  species. 
Protection  of  these  species'  habitats  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
consultation  process.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  plants  is  not  prudent  at 
this  time,  because  such  designation 
likely  would  increase  the  degree  of 
threat  from  vandalism,  collecting,  or 
other  human  activities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  hsting.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  pari,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 


or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  U.S.  Army  Corps  of  Engineers  will 
become  involved  with  these  plant 
species  through  its  permitting  authority 
as  described  under  section  404  of  the 
Clean  Water  Act.  By  regulation, 
nationwide  or  individual  permits  cannot 
be  issued  where  a  federally  listed 
endangered  or  threatened  species  would 
be  affected  by  a  proposed  project 
without  first  completing  formal 
consultation  pursuant  to  section  7  of  the 
Act.  In  addition,  the  Department  of 
Housing  and  Urban  Development  may 
wish  to  insure  housing  loans  in  areas 
that  support  these  plants;  the  funding  of 
these  loans  would  also  be  subject  to 
review  by  the  Service  under  section  7  of 
the  Act  The  Federal  Emergency 
Management  Agency  manages  a  small 
federally-owned  parcel  adjacent  to  the 
Santa  Rosa  Air  Center  that  contains 
habitat  for  Limnanthes  vinculans.  Any 
action  affecting  these  vernal  pools 
would  be  subject  to  section  7  review. 
The  Bureau  of  Reclamation  proposes  to 
lend  the  City  of  Santa  Rosa  funds  for  the 
expansion  of  the  wastewater  treatment 
facility.  Other  sewage  treatment 
facilities  within  the  range  of  these 
species  may  receive  funding  through  the 
Bureau  of  Reclamation  or  Environmental 
Protection  Agency.  This  funding  would 
also  be  subject  to  the  requirements  of 
section  7  of  the  Act. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  respect  to  the 
three  vernal  pool  plants,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17£1.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  \o 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce: 
remove  and  reduce  to  possession  any 


such  species  from  areas  under  Federal 
jurisdiction:  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conser\'ation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  The  Service  anticipates 
that  few  trade  permits  would  ever  be 
sought  or  issued  for  any  of  the  three 
species.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
O^ice  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Eh-ive.  room  432.  Arlington, 
Virginia  22203-3507  (703/358-2104  or 
FTS  921-2104). 

National  Envtromnental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4{a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Office,  U.S.  Fish  and  Wildlife  Service. 
2800  Cottage  Way.  room  E-1803, 
Sacramento,  California  95825  (916/978- 
4866,  FTS  460-4866), 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17-{AMENDED1 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authorily:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2,  Amend  §  17.12(h)  by  adding  the 
following  species,  in  alphabetical  order 
under  the  family  "Asteraceae— Aster 
family  and  by  adding  a  new  family 
"Limnanthaceae — False  mermaid 
family",  in  alphabetical  order,  to  the  List 
of  Endangered  and  Threatened  Plants: 

17.12    Endangered  and  ttireatened  plants. 
•         •         *         •         • 

(h)  •  •  * 


Histofic  range 


Status 


Wtten  listed 


Critical 
habitat 


Special 
rules 


Scientific  name 


Common  name 


Asteraceae— Aster  (amtly:  ,  , 

•  •  • 

Blennosperma  tjlankel Sonoma      sunshine      (-Bakef's    U.S.A.  (CA) E 

stickyseed). 


453 


NA 


NA 


Lasthenia 


burkei Burke's  gokttields  U.S.A.  (CA).. 


453 


NA 


NA 


Umnanthaceae — False     mermaid 

Limnanthes  vinculans Sebastopol  meadowtoam U.S.A.  (CA).. 


453 


NA 


NA 


UMI 


Dated:  November  19. 1991. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Ser\ice. 
IFR  Doc.  91-28813  Filed  11-29-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  652 
(Docket  No.  900124-0127] 

Atlantic  Surf  Clam  and  Ocean  Quahog 

Fishery 

agency:  National  Marine  Fisheries 


Service  (NMFS).  NOAA.  Commerce. 

action:  Temporal^  notification 
requirements. 


summary:  NMFS  issues  this  notice  to 
implement  temporary  notification 
requirements  in  the  surf  clam  and  ocean 
quahog  fishery.  Vessel  owners  or 
operators  are  required  to  provide  notice 


December  2,  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  231  /  Monday,  December  2.  1991  /  Rules  and  Regulations        61183 


and  relationships  of 
posilae).  Amcr.  J. 

s  vinculons.  a  new 
ttonia  21:11-14. 
status  report  for 
ibl.  rept..  California 

status  report  for 
Unpubl.  rept.. 
1  Society, 
nal  pool  creation 
intation  in  Sonoma 
publ.  rept.  prepared 
d  rule. 

lia's  endemic  vernal 
srs  influencing  their 
int.  Pp.  89-107  In 
chlising  (eds.). 
le/'f  Habitat  and 
ite  University.  Chico. 
I  Rosa  plains 
ection  program 
ubl.  rept.,  Sonoma 
rtment  and 
:  of  Fish  and  Game, 
itus  report  on 
am,  Limnanthes 
ipubl.  rept.,  U.S.  Fish 
Sacramento 
(ffice. 

;ology  of  southern 
s:  A  community 
Wildlife  Service  Biol. 


■  of  this  proposed 
Jacramento  Field 


Office,  U.S.  Fish  and  Wildlife  Service. 
2800  Cottage  Way,  room  E-1803. 
Sacramento,  California  95825  (916/978- 
4866,  FTS  460-4866). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17— (AMENDED! 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following  species,  in  alphabetical  order 
under  the  family  "Asteraceae — Aster 
family  and  by  adding  a  new  family 
"Limnanthaceae — False  mermaid 
family",  in  alphabetical  order,  to  the  List 
of  Endangered  and  Threatened  Plants: 

17.12    Endangered  «nd  tlweateoed  plants. 
•        •        •        *        * 

(h)  •  •  * 


Historic  range 


Status        Wtien  listed 


Critical 
habitat 


Special 
rules 


453 


453 


453 


NA 


NA 


NA 


NA 


NA 


NA 


COMMERCE 
id  Atmospheric 


1271 

nd  Ocean  Quahog 

arine  Fisheries 


Service  (NMFS).  NOAA.  Commerce. 

action:  Temporary  notification 
requirements.  


summary:  NMFS  issues  this  notice  to 
Implement  temporary  notification 
requirements  in  the  surf  clam  and  ocean 
quahog  fishery.  Vessel  owners  or 
operators  are  required  to  provide  notice 


to  NMFS  before  departure  for  fishing, 
under  the  existing  authority  of  Section 
652.9(a)  that  allows  NMFS  to  specify 
such  requirements  to  facilitate 
enforcement.  The  intended  effect  is  to 
establish  notification  procedures  to  aid 
enforcement  and  allow  for  adequate 
monitoring  of  the  fishery. 
EFFECTIVE  DATES:  November  26. 1991, 
through  December  31, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  A.  Raizin,  Resource  Policy 
Analyst  (508-281-9104). 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (FMP) 
allow  the  Regional  Director  to  specify 
notification  requirements  that  vessel 
owners  or  operators  would  have  to 
comply  with  prior  to  departure  from  or 
return  to  port  to  fish  for  surf  clams  or 
ocean  quahogs.  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP)  was  published  on  June  14, 

1990  (55  FR  24184)  with  the  regulations 
becoming  fully  effective  on  September 
30. 1990.  With  Amendment  8.  the 
management  system  has  changed  from 
one  of  strict  effort  restrictions  to  an 
individual  transferable  quota  (ITQ) 
based  system.  Individual  allocations  are 
issued  as  a  proportion  of  a  total  annual 
quota.  Vessel  operators  fish  for  their 
respective  individual  allocations  as  long 
as  there  is  remaining  allocation  to  be 
caught.  Under  such  a  system,  the 
monitoring  of  the  harvest  becomes 
critical.  This  is  accomplished  through 
the  use  of  an  enhanced  reporting  system 
and  shellfish  cage  tagging  requirements. 

To  aid  this  monitoring,  it  is  necessary 
to  determine  who  is  fishing  at  any  given 
time.  To  achieve  this,  NMFS  proposed 
notification  requirements  on  October  11. 

1991  (56  FR  51368),  that  would  establish 
a  telephone  call-in  notification  system, 
similar  to  the  one  employed  prior  to 
implementation  of  Amendment  8  for  the 
bad  weather  makeup  day. 

Comments  and  Responses 

One  set  of  written  comments  was 
received  on  the  proposed  notification 
requirements  during  the  30-day  public 
comment  period: 

Comment-  Further  reporting  is  not 
warranted  or  necessary  in  a  system  that 
is  already  administratively  over- 
burdened. Additionally,  it  places  further 
administrative  work  loads  on  the 
company. 

Response:  The  purpose  of  this  notice 
is  to  provide  enhanced  enforcement 
capability.  NMFS  believes  notification 


requirements  to  be  the  most  efficient 
method. 

Comment  If  the  Federal  government 
imposes  these  regulations,  it  should 
provide  an  800  call-in  number. 

Response:  From  an  administrative  and 
cost  standpoint,  NMFS  is  not  willing  to 
provide  an  800  number  for  all  of  its 
enforcement  offices.  Furthermore,  these 
offices  are  located  in  areas  where 
offloading  occurs,  thus,  minimiring  costs 
to  the  vessel  owners  or  operators. 

Secretarial  Action 

After  considering  public  comments, 
NMFS  has  decided  to  finalize  those 
notification  requirements  as  set  forth  in 
this  final  notice.  This  will  provide  the 
necessary  information  while  still 
keeping  with  the  intent  of  Amendment  8 
of  simplifying  regulatory  requirements. 

Vessel  owners  or  operators  are 
required  to  provide  the  following 
information  at  least  24  hours  prior  to 
departure: 

1.  The  name  of  the  vessel; 

2.  The  NMFS  permit  number  assigned 
to  the  vessel; 

3.  The  expected  date  and  time  of 
departure  from  port;  ' 

4.  Whether  the  trip  will  be  directed  on 
surf  clams  or  ocean  quahogs; 

5.  The  expected  date,  time  and 
location  of  landing;  and 

6.  The  name  of  the  individual 
providing  notice. 

If,  because  of  bad  weather, 
mechanical  breakdown,  or  similar 
circumstance,  it  becomes  necessary  to 
cancel  or  postpone  the  trip,  the  vessel 
owner  or  operator  must  contact  the 
same  office.  In  this  situation,  the  vessel 
owner  or  operator  must  identify  who  is 
calling,  the  name  of  the  vessel,  and 
indicate  that  it  will  not  be  fishing. 

Vessel  owners  or  operators  that  have 
provided  notice  are  presumed  to  be 
working  in  the  exclusive  economic  zone 
(EEZ)  for  the  duration  of  the  trip 
indicated  and  the  landings  would  be 
counted  against  the  allocation  for  which 
they  are  fishing. 

To  provide  notice,  vessel  owners  or 
operators  are  required  to  call  the  Office 
of  Enforcement  nearest  to  offloading  at 
the  following  locations: 

Rockland,  ME— (207)  594-7742 
Otis  AFB,  MA— (508)  563-5721 
Wakefield,  RI— (401)  789-8022 
Brielle.  NJ— (906)  528-3315 
Marmora,  NJ— (609)  390-8303 
Shinnecock,  LI,  NY— (728)  728-0078  ext. 

105 
Salisbury.  MD— (301)  74^3545 
Newport  News.  VA— (804)  441-6760 


Other  Matters  ' 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  25, 1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-2B762  Filed  11-28-91;  4:11  pm| 

BtLUNO  CODE  SS10-23-M 

50  CFR  Part  652 
IDocket  No.  900124-0127] 

Atlantic  Surf  Clam  and  Ocean  Ouahog 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  suspension  of  surf 
clam  minimum  size  limit. 

summary:  NMFS  issues  this  notice  to 
inform  the  public  that  the  minimum  size 
limit  of  4.75  inches  (12.065  cm)  for 
Atlantic  surf  clams  is  suspended  for  the 
1992  fishing  year.  This  action  is  taken 
under  the  authority  of  §  652.22(a)(1). 
which  allows  for  the  annual  suspension 
of  the  minimum  size  limit  based  upon 
set  criteria.  The  intended  effect  is  to 
reduce  a  regulatory  burden  while 
allowing  for  more  selective  harvest 
practices. 

EFFECTIVE  DATES:  January  1, 1992,  * 
through  December  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Myles  Raizin,  Resource  Policy  Analyst, 
National  Marine  Fisheries  Service.  One 
Blackburn  Drive,  Gloucester,  MA,  01930 
(508-281-9104). 

SUPPt^MENTARY  INFORMATION:  A  final 

rule  implementing  Amendment  8  to  the     j 
Fishery  Management  Plan  for  the  ' 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP)  was  published  on  June  14, 
1990  (55  FR  24184).  Section  652.22(a)(1) 
allows  the  Regional  Director  to  suspend 
annually  by  publication  of  a  notice  in 
the  Federal  Register  the  minimum  size 
limit  for  Atlantic  surf  clams.  This  action 
may  be  taken  unless  discard,  catch,  and 
survey  data  indicate  that  30  percent  of 
the  clams  are  smaller  than  4.75  inches 
(12.065  cm)  and  the  overall  reduced  size 
is  not  attributable  to  beds  where  growth 
of  the  individual  clams  has  been 
reduced  because  of  density  dependent 
factors. 


ISS 


1991 
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At  its  September  meeting,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council]  accepted  the 
recommendations  of  its  Statistical  and 
ScientiHc  Committee  and  Surf  Clam/ 
Ocean  Quahog  Committee  and  voted  to 
recommend  that  the  Regional  Director 
suspend  the  minimum  size  limit.  This 
action  was  taken  after  the  most  recent 
research  vessel  survey  data  indicated 
that  26.97  percent  of  the  surf  clams  from 
the  Mid-Atlantic  area.  17.20  percent  of 
the  surf  clams  from  the  Southern  New 


England  area,  and  15.64  percent  of  the 
surf  clams  from  the  Georges  Bank  area, 
were  less  than  4.75  inches  (12.065  cm). 
Discard  data  from  interviewed 
commercial  trips  reported  an  average 
discard  rate  of  12.5  percent  as  applied  to 
the  previous  minimum  size  limit  of  5 
inches. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
part  652,  and  is  taken  in  compliance 
with  E.0. 12291. 


Authority:  16  U.S.C.  1081  el.  seq. 

List  of  Subjects  in  50  CFR  Fart  652 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  25. 1991. 
David  S.  Crestin, 

Acting  Director.  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(KR  Doc.  91-28770  Filed  11-29-91;  8:45  am) 

BtLUNG  CODE  3$10-22-M 
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i     This  section  of  the  FEDERAL  REGISTER 
j     contains  notices  to  the  public  of  the 
!    proposed  issuance  of  niles  and 

regulations.  The  purpose  of  these  rwtices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttw  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children 
(WIC):  Food  Package  for 
Breastfeeding  Women 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice  of  intent  to  propose 
rulemaking  and  solicitation  of 
comments. 

SUMMARY:  Major  professional  health 
organizations,  such  as  the  American 
Academy  of  Pediatrics,  recognize  the 
nutritional  and  immunological 
components  of  human  milk  and  the 
physiological,  psychosocial,  hygienic 
and  economic  benefits  of  breastfeeding. 
This,  according  to  professionals,  make  it 
the  optimal  way  to  nurture  infants. 
However,  there  is  growing  concern 
within  the  health  and  scientific 
communities  over  the  recent  decreases 
in  the  incidence  and  duration  of 
breastfeeding  among  certain  populations 
in  the  United  States.  Support  of 
breastfeeding  is  a  priority  for  many 
public  health  programs,  including  the 
Special  Supplemental  Food  Program  for 
Women  Infants  and  Children  (WIC). 
Recently,  the  Secretary  of  Health  and 
Human  Services.  Dr.  Louis  W.  Sullivan, 
established  as  a  national  goal  the 
improvement  of  the  incidence  of 
breastfeeding  in  "Healthy  People  2000— 
National  Health  Promotion  and  Disease 
Prevention  Objectives."  In 
acknowledgement  of  this,  and  at  the 
direction  of  Catherine  Bertini,  Assistant 
Secretary  for  Food  and  Consumer 
Services,  the  Food  and  Nutrition  Service 
(FNS)  is  soliciting  comments  on  the 
modification  of  the  WIC  food  package 
available  to  exclusively  breastfeeding 
women  in  an  effort  to  better  meet  their 
nutritional  needs.  WIC  Food  Package  V 
(7  CFR  246.10  (c)(5))  is  designed  for  both 
pregnant  and  breastfeeding  women. 


However,  FNS  is  considering  revising 
this  food  package  only  as  it  applies  to 
exclusively  breastfeeding  women.  The 
current  types  and  quantities  of 
supplemental  foods  will  be  retained  in 
Food  Package  V  for  pregnant  women 
and  for  women  who  are  supplementing 
breastfeeding  with  any  degree  of  infant 
formula  provided  by  WIC.  Therefore, 
only  public  comments  pertaining  to 
revisions  in  Food  Package  V  for 
exclusively  breastfeeding  women  will 
be  considered  in  the  development  of  a 
proposed  rulemaking.  Directors  of  WIC 
State  and  local  agencies,  individuals 
with  expertise  in  the  fields  of  nutrition 
and  public  health,  as  well  as  other 
interested  parties  are  encouraged  to 
comment  on  the  Department's  intent  to 
enhance  the  WIC  food  package  made 
available  to  exclusively  breastfeeding 
participants. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
January  2,  1992. 

ADDRESSES:  Comments  should  be  sent 
to  Ronald  ).  Vogel,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA,  3101 
Park  Center  Drive,  room  1017, 
Alexandria,  Virginia  22302.  Comments 
on  this  Notice  should  be  clearly  labeled 
"Food  Package  for  Breastfeeding 
Women  Notice."  All  written  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m..  Monday  through  Friday)  at  the 
office  of  the  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  20302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Chief,  Program  and 
Policy  Development  Branch. 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Service,  USDA,  3101 
Park  Center  Drive,  room  1017. 
Alexandria,  Virginia  22302,  (703)  305- 
2730. 

SUPPLEMENTARY  INFORMATION:  this 
Notice  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  This  Notice  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 


to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  0MB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
Notice  published  June  24. 1983  (48  FR 
29114)). 

Background 

The  authorizing  legislation  for  the 
WIC  Program,  section  17  of  the  Child 
Nutrition  Act  of  1966,  as  amended 
(CNA),  (42  U.S.C.  1786)  established  the 
WIC  Program  to  provide  supplemental 
foods  and  nutrition  education  to  low 
income  pregnant,  breastfeeding  and 
postpartum  women,  infants  and  children 
up  to  age  5  who  are  at  nutritional  risk. 
The  Program  also  serves  as  an  adjunct 
to  health  care  during  critical  times  of 
growth  and  development  to  prevent  the 
occurrence  of  health  problems  and  to 
improve  the  health  status  of  Program 
participants. 

The  CNA  clearly  established  the  WIC 
Program  as  "supplemental"  in  nature; 
that  is.  the  WIC  food  packages, 
including  Food  Package  V  designed  for 
pregnant  and  breastfeeding  women,  are 
not  intended  to  provide  a  complete  diet 
but  are  designed  to  complement 
additional  wholesome  foods  needed  for 
a  balanced  diet.  In  addition  to  WIC,  the 
Department  administers  a  variety  of 
other  complementary  food  assistance 
programs  which  can  work  together  to 
provide  a  more  nutritious  diet  to  the 
Nation's  low  income  persons.  Low 
income  families  can,  and  frequently  do, 
receive  benefits  from  several  of  the 
Departments  food  assistance  programs 
simultaneously.  The  largest  of  these 
programs,  the  Food  Stamp  Program, 
provides  general  food  assistance  in  the 
form  of  food  stamps  which  are  used  to 
increase  the  food  buying  power  of  low 
income  individuals  and  families. 
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Additionally,  other  Departmental  food 
assistance  programs  are  available  to 
low  income  populations.  For  example, 
the  National  School  Lunch  Program  and 
the  School  Breakfast  Program  provide 
free  and  reduced  price  meals  to  low 
income  children  in  schooL  Also,  the 
Child  and  Adult  Care  Food  Program 
provides  meals  to  persons  in  child  and 
adult  care  centers  and  family  day  care 
homes.  A  variety  of  commodity  donation 
programs  are  also  available  to  low 
income  persons. 

WIC  Program  food  packages  are 
intended  to  help  meet  the  special 
nutritional  needs  of  a  very  specific 
population.  In  addition,  the  nutrition 
education  provided  by  WIC  enables 
participants  to  make  informed  decisions 
in  choosing  foods  which,  together  with 
the  supplemental  foods  contained  in  the 
WIC  food  packages,  can  meet  their  total 
dietary  needs. 

Section  17(b)(14)  of  the  CNA  defines 
"supplemental  foods"  a«  "those  foods 
containing  nutrients  determined  by 
nutritional  research  to  be  lacking  in  the 
diets  of  pregnant,  breastfeeding,  and 
postpartum  women,  infants,  and 
children,  as  prescribed  by  the 
Secretary."  The  legislation  provides 
substantial  latitude  to  the  Department 
in  designing  \VIC  food  packages  but 
obligates  the  Department  to  prescribe 
foods  which  successfully  supply 
those  nutrients  critical  to  growth 
and  development  and  which  are 
typically  lacking  in  diets  of  the  WIC 
eligible  population.  Historically,  the 
Department  has  based  its  prescriptions 
of  WIC  foods  on  nutritional  research 
and  input  from  various  sources, 
including  State  and  local  agencies,  the 
health  and  scientific  communities, 
industry  and  the  general  public.  Further, 
these  prescriptions  have  been  developed 
with  regard  to  a  set  of  fundamental 
principles  which  are  discussed  below. 

Food  Package  History 

Food  package  requirements  appear  in 
7  CFR  246.10  of  the  WIC  Program 
regulations.  To  better  meet  the 
nutritional  needs  of  participants,  the 
Department  created  six  different 
monthly  packages  in  a  1980  rulemaking 
{45  FR  74854  (1980)):  One  for  infants  0-3 
months,  one  for  infants  4-12  months,  one 
fur  children  and  women  with  special 
dietary  needs,  one  for  children  1-5  years 
of  age,  one  for  pregnant  and 
breastfeeding  women  (see  table  1  in 
appendix),  and  one  for  nonbreastfeeding 
postpartum  women.  These  packages 
were  designed  to  better  meet  infants' 
developmental  needs  and  to  follow 
current  pediatric  feeding 
recommendations,  complement  the 
eating  patterns  of  preschool  children. 


and  address  the  special  requirements  of 
pregnant  and  breastfeeding  women.  In 
addition,  the  current  food  packages 
were  initially  designed  and  adopted  in 
1980  with  the  following  five 
considerations  in  mind: 

1.  Great  consideration  is  given  to  the 
provision  of  foods  that  are  rich  sources 
of  the  luitrients  and  that  tend  to  be 
lacking  in  the  diets  of  the  WIC  eligible 
population.  The  original  legislation  for 
the  WIC  Program,  contained  in  the  1972 
School  Lunch  Program  Food  Service  Act 
(Pub.  L  92^33).  specifically  identified 
protein,  iron,  calcium  and  vitamins  A 
and  C  as  the  target  nutrients.  However, 
subsequent  legislation  in  1975  (Pub.  L 
94-105)  deleted  the  references  to  specific 
target  nutrients  and  instead  directed  the 
Department  to  prescribe  appropriate 
nutrients.  The  Department  determined, 
through  an  examination  of  nutritional 
researdh  that  the  original  five  target 
nutrients  continued  to  be  lacking  among 
the  WIC  eligible  population.  Given  the 
supplemental  nature  of  the  WIC 
Program,  the  food  packages  were  not 
intended  to  supply  100  percent  of  the 
Recommended  Dietary  Allowances 
(MSAs)  of  each  specified  nutrient,  nor 
were  they  intended  to  meet  any  pre- 
established  percentage  goals  for  RDAs. 
As  mentioned  previously,  participants 
are  expected  to  obtain  the  remainder  of 
the  RDAs  from  other  food  sources.  This, 
in  some  cases,  would  include  the 
Department's  other  food  assistance 
programs.  However,  the  packages  do 
provide  categories  of  foods  which  are 
high  in  one  or  more  of  the  previously 
targeted  nutrients  and  are  capable  of 
providing  a  substantial  portion,  and  in 
some  instances  the  entire  amount,  of  the 
RDAs  for  the  targeted  nutrients. 

2.  The  fat,  sugar  and  salt  content  of 
WIC  foods  is  a  consideration  which  is 
required  by  statute.  Section  17  (f)(12)  of 
the  CNA,  among  other  things,  directs  the 
Department  to  assure  that  to  the  extent 
possible,  the  fat.  sugar  and  salt  content 
of  WIC  foods  is  appropriate.  Several 
changes  made  to  the  WIC  food  packages 
in  the  1980  rulemaking  responded 
specifically  to  this  mandate.  For 
example,  the  Department  established  a 
limit  on  the  amount  of  sugar  permitted 
in  WIC  cereals  and  on  the  amount  of 
cheese  that  can  be  issued,  in  part  to 
moderate  the  salt  content  of  the 
packages.  Additionally,  the  limit  on 
cheese  quantities  addressed  fat  content 
to  some  extent.  However,  it  was  decided 
to  maintain  a  wide  range  of  variability 
in  fat  levels  within  the  food  packages, 
depending  on  the  particular  foods 
prescribed.  This  flexibility  was 
necessary  to  enable  competent 
professional  authorities  to  tailor 
packages  to  individual  participant's 


needs  for  high  or  lower  fat  levels,  as 
well  as  to  limit  salt  and  sugar  content  as 
appropriate. 

3.  Aside  from  considerations  which 
are  specified  in  legislation,  a  prime 
consideration  in  any  food  package 
design  is  cost.  The  Department  is 
committed  to  serving  as  many  eligible 
persons  as  possible  while  maintaining 
the  nutritional  integrity  of  the  program. 
WIC  is  not  an  entitlement  program,  and 
the  number  of  potentially  eligible 
individuals  who  can  be  served  is 
determined  by  the  amount  of  money 
appropriated  by  Congress.  Therefore, 
efficiency  in  providing  nutrients  is 
important  because  increases  in  the  total 
cost  of  the  food  packages  reduce  the 
number  of  participants  served  by  the 
program.  Thus,  cost  is  an  important 
consideration  in  the  selection  of  WIC 
foods,  and  the  packages  are  designed  to 
encourage  further  cost  control  by 
permitting  State  and  local  agencies  the 
flexibility  to  specify  lower  cost  food 
brands,  types  and  container  sizes  within 
regulatory  parameters. 

4.  Considerartions  of  food  package 
quantities  and  cuhural  eating  patterns 
are  also  significant.  State  and  local 
agencies  are  permitted  flexibility  in  such 
aspects  of  the  food  packages  as  well. 
The  quantifies  in  the  packages  are 
expressed  as  maximum  levels  which 
must  be  made  available  to  participants 
as  needed  to  supplement  their  diets. 
However,  State  and  local  agencies  have 
the  authority  to  tailor  quantities 
according  to  the  needs  of  individuals 
participants  or  categories  of  participants 
when  based  on  a  sound  nutritional 
rationale,  these  tailoring  provisions, 
established  in  progreim  regulations  (7 
CFR  246.10)  and  supplemented  by  FNS 
histruction  804-1  "WIC  Program— Food 
Package  Design:  Administrative 
Adjustments  and  Nutrition  Tailoring," 
are  designed  to  permit  State  and  local 
agencies  to  implement  their  own 
nutrition  policies  and  philosophies 
within  the  parameters  of  food  package 
requirements.  Section  T7(b)(14J  of  the 
CNA  and  §  246.10(c)(7)  of  the  WIC 
Program  regulations  also  give  the 
Department  the  authority  to  approve 
substitution  of  foods  by  State  agencies 
which  allows  for  different  cultural 
eating  patterns  under  certain 
circumstances.  State  agencies  must 
demonstrate  that  the  substitute  foods 
are  nutritionally  equivalent  to  those  in 
the  food  package  established  by  the 
Department.  Pursuant  to  section 
17(f)(l){c)(iv)  of  the  CNA  (added  by  Pub. 
L.  100-435,  the  Hunger  Prevention  Act  of 
1988).  WIC  regulations  give  State 
agencies  even  greater  flexibility  to  adapt 
food  packages  to  the  circumstances  of 
homeless  persons. 
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needs  for  high  or  tower  fat  leveh ,  as 
well  as  to  limit  salt  and  sugar  content  as 
appropriate. 

3.  Aside  from  considerations  which 
are  specified  in  legislation,  a  prime 
consideration  in  any  food  package 
design  is  cost.  The  Department  is 
committed  to  serving  as  many  eligible 
persons  as  possible  while  maintaining 
the  nutritional  integrity  of  the  program. 
WIC  is  not  an  entitlement  program,  and 
the  number  of  potentially  eligible 
individuals  who  can  be  served  is 
determined  by  the  amount  of  money 
appropriated  by  CoAgress.  Therefore, 
efficiency  in  providing  nutrients  is 
important  because  increases  in  the  total 
cost  of  the  food  packages  reduce  the 
number  of  participants  served  by  the 
program.  Thus,  cost  is  an  important 
consideration  in  the  selection  of  WIC 
foods,  and  the  packages  are  designed  to 
encourage  further  cost  control  by 
permitting  State  and  local  agencies  the 
flexibility  to  specify  lower  costiood 
brands,  types  and  container  sizes  within 
regulatory  parameters. 

4.  Considerations  of  food  package 
quantities  and  cultural  eating  patterns 
are  also  significant.  State  and  local 
agencies  are  permitted  flexibility  in  such 
aspects  of  the  food  packages  as  well. 
The  quantities  in  the  packages  are 
expressed  as  maximum  levels  which 
must  be  made  available  to  participants 
as  needed  to  supplement  their  diets. 
FIov\rever.  State  and  local  agencies  have 
the  authority  to  tailor  quantities 
according  to  the  needs  of  individuals 
participants  or  categories  of  participants 
when  based  on  a  sound  nutritional 
rationale,  these  tailoring  provisions, 
established  in  progreim  regulations  (7 
CFR  246.10)  and  supplemented  by  FNS 
histruction  804-1  "WIC  Program— Food 
Package  Design:  Administrative 
Adjustments  and  Nutrition  Tailoring." 
are  designed  to  permit  State  and  local 
agencies  to  implement  their  own 
nutrition  policies  and  philosophies 
within  the  parameters  of  food  package 
requirements.  Section  T7(b)(14J  of  the 
CNA  and  §  246.10(c)(7)  of  the  WIC 
Program  regulations  also  give  the 
Department  the  authority  to  approve 
substitution  of  foods  by  State  agencies 
which  allows  for  diHerent  cultural 
eating  patterns  under  certain 
circumstances.  State  agencies  must 
demonstrate  that  the  substitute  foods 
are  nutritionally  equivalent  to  those  in 
the  food  package  established  by  the 
Department.  Pursuant  to  section 
17(f)(l){c)(iv)  of  the  CNA  (added  by  Pub. 
L.  100-435,  the  Hunger  Prevention  Act  of 
1986),  WIC  regulations  give  State 
agencies  even  greater  flexibility  to  adapt 
food  packages  to  the  circumstances  of 
homeless  persons. 


5.  In  addition,  the  food  packages  are 
designed  to  address  a  number  of 
practical  considerations  which  reflect 
participant  and  program  needs.  The 
WIC  foods  should  be  readily  available, 
offer  variety  and  versatility  to 
participants,  be  relatively  nutrient 
dense,  and  have  broad  appeal.  The  WIC 
food  package  is  an  individual  food 
prescription  which,  in  order  to  have  full 
effect  in  improving  nutritional  status, 
must  be  consumed  by  the  participant 
and  not  other  family  members.  Thus,  a 
consideration  in  the  selection  of  a  WIC 
food  is  its  potential  for  inappropriate 
sharing.  Further,  the  foods  should 
generally  be  of  domestic  origin  with 
minimal  processing.  The  WIC  Program, 
along  with  other  food  assistance 
programs  administered  by  the 
Department,  participates  in  a 
longstanding  partnership  with  American 
agriculture  and  endeavors  to  provide 
foods  which  support  the  nation's 
farming  industry.  Lastly,  the  packages 
should  be  administratively  manageable 
for  State  ai.      'cal  agencies  and 
vendors. 

Food  Package  V  for  Breastfeeding 
Women 

Food  Package  V  (7  CFR  246.10(c)(5))  is 
currently  provided  to  pregnant  and 
breastfeeding  women,  two  distinct 
populations  with  different  nutrient 
requirements.  Based  on  National 
Research  Council  Findings,  in  general, 
the  daily  nutrient  requirements  for 
breastfeeding  women  are  greater  than 
those  for  pregnant  women.  The 
recommended  dietary  allowances 
(RDAs)  for  energy  and  numerous 
nutrients,  including  protein,  vitamin  A 
and  C.  and  zinc  are  greater  for 
breastfeeding  women  compared  to 
pregnant  women.  With  this  in  mind, 
there  are  differences  in  mean  percents 
of  RDAs  provided  to  breastfeeding  and 
pregnant  women  receiving  the  same 
Food  Package  (V).  Some  differences  are 
noted  in  Tables  2-4  and  Chart  1  of  the 
appendix.  Commenters  should  take  note 
of  this,  but  still  limit  comments  only  to 
issues  related  to  how  the  food  package 
can  be  revised  to  better  meet  the 
nutritional  needs  of  exclusively 
breastfeeding  women.  The  following  is  a 
description  of  the  allowable 


supplemental  foods  in  WIC  Food 
Package  V  available  to  both  pregnant 
and  breastfeeding  participants  as  found 
in  §  246.10(c)(5)  (also  see  table  1  in 
appendix): 

1.  Pasteurized  fluid  whole  milk  which 
is  flavored  or  unflavored  and  which 
contains  400  International  Units  of 
Vitamin  D  per  quart  (.9  liter)  or 
pasteurized  fluid  skim  or  lowfat  milk 
which  is  flavored  or  unflavored  and 
which  contains  400  International  Units 
of  vitamin  D  and  2000  International 
Units  of  vitamin  A  per  fluid  quart  (.9 
liter);  or  pasteurized  cultured  buttermilk 
which  contains  400  International  Units 
of  vitamin  D  and  2000  International 
Units  of  vitamin  A  per  fluid  quart  (.9 
liter);  or  evaporated  whole  milk  which 
contains  400  International  Units  of 
vitamin  D  per  reconstituted  quart  (.9 
liter);  or  evaporated  skimmed  milk 
which  contains  400  International  Units 
of  vitamin  D  and  2000  International 
Units  of  vitamin  A  per  reconstituted 
quart  (.9  liter);  or  dry  whole  milk  which 
contains  400  International  Units  of 
vitamin  D  per  reconstituted  quart  (.9 
liter);  or  nonfat  or  lowfat  dry  milk  which 
contains  400  International  Units  of 
vitamin  D  and  2000  International  Units 
of  vitamin  A  per  reconstituted  quart  (.9 
liter);  or  domestic  cheese  (pasteurized 
process  American,  Monterey  Jack, 
Colby,  natural  Cheddar,  Swiss,  Brick, 
Muenster,  Provolone,  Mozzarella  Part- 
Skim  or  Whole). 

2.  Adult  cereal  (hot  or  cold)  which 
contains  a  minimum  of  28  milligrams  of 
iron  per  100  grams  of  dry  cereal  and  not 
more  than  21.2  grams  of  sucrose  and 
other  sugars  per  100  grams  of  dry  cereal 
(6  grams  per  ounce). 

3.  Single  strength  fruit  juice  or 
vegetable  juice,  or  both,  which  contains 
a  minimum  of  30  milligrams  of  vitamin  C 
per  100  milliliters;  or  frozen 
concentrated  fruit  or  vegetable  juice,  or 
both,  which  contains  a  minimum  of  30 
milligrams  of  vitamin  C  per  100 
milliliters  of  reconstituted  juice. 

4.  Eggs  or  dried  egg  mix. 

5.  Peanut  butter  or  mature  dry  beans 
or  peas,  including  but  not  limited  to 
lentils,  black,  navy  kidney,  garbanzo, 
soy,  pinto  and  mung  beans,  crowder, 
cow,  split  and  black-eyed  peas. 


Summation  of  Food  Package  V 
Considerations 

Given  the  critical  importance  of  the 
supplemental  foods,  commenters  should 
carefully  weigh  the  potential  effects  of 
their  recommendations  on  the  overall 
integrity  of  the  food  package.  Responses 
to  this  notice  should  be  developed  with 
serious  regard  to  the  nutritional  needs  of 
the  breastfeeding  WIC  eligible 
population,  the  supplemental  nature  of 
the  WIC  Program  (as  it  relates  to  other 
sources  of  food  assistance,  such  as  the 
Food  Stamp  Program),  and  the  impact  of 
cost  on  program  services.  In  addition, 
the  Department  encourages  commenters 
to  submit  suggestions  about  Food 
Package  V  with  the  following 
considerations  in  mind:  (1)  Cultural  and 
ethnic  food  preferences;  (2)  the  wide 
availability,  variety  and  appeal  of  foods: 
(3)  ease  and  versatility  in  food 
preparation;  (4)  feasibility  of 
apportionment  into  daily  servings  for  an 
individual  over  a  month's  time:  (5) 
domestic  origin  of  foods;  (6)  State  and 
local  agency  flexibility;  and  (7) 
administrative  feasibility. 

A  critical  consideration  when 
changing  program  benefits  is  participant 
input.  For  this  reason,  the  Department  is 
encouraging  commenters  who  have 
contact  with  WIC  eligible  populations  to 
broaden  the  scope  of  their  comments  by 
soliciting  comments  and  reactions  from 
members  of  that  population. 

The  principles  outlined  above  (and 
discussed  elsewhere  in  this  Notice) 
constitute  a  framework  within  which  all 
WIC  Food  Packages  have  been 
developed.  The  Department  encourages 
commenters  to  present  their 
recommendations  for  modifying  Food 
Package  V  for  exclusively  breastfeeding 
women  mindful  of  these  principles  or  to 
alternate  principles  which  the 
commenler  believes  should  be 
considered. 

Further,  comments  should  include 
justification  in  terms  of  current 
nutritional  research.  Simple  expressions 
of  opinion  or  statements  of  positions, 
without  benefits  of  a  clearly  stated 
rationale  based  on  scientific  evidence, 
are  of  minimal  use  to  the  Department  in 
the  consideration  of  this  issue. 


Table  1.— Maximum  Quantity  of  Supplemental  Foods  Authorized  Per  Month  for  Food  Package  V 


Food 

Quantity 

Milk: 

Fluid  »»hole  milk           

28  qL  (26  5  L) 

Of 

May  be  substituted  lor  fluid  wrhole  milk  on  a  quart-for-quart  (.9  L)  ttasis. 

Of 

Cultured  bonefmilk 

May  be  substituted  lor  flu<d  whol«  milk  on  a  quan-lor-quart  (.9  L)  basis. 

turn 
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TABi-E  1.— Maximum  Qoantitv  of  Supplemental  Foods  Authorized  Per  Month  for  Food  Package  V— Continued 


Food 


Evaporated  wtwie  milk.. 


Quantity 


Evaporated  dunvned  mitk.. 

or 
Dry  wftole  rrilk _... 


-Nontat  or  lowlat  dry  milk . 


or 
Cheese.. 


Eggs: 


tggs 

or 
Dried  egg  mix. 


Cereals: 

Cereals  (hot  or  coW) 

Juice;  • 

Single  strength  juice... 

or 
Fmzen.  conceotraled  ju<oe.. 
or 
Legumes: 

Dry  tieans  or  peas 

or 
Peanut  butter..._ 


May  be  substituted  tor  fluid  whole  mHk  at  the  rate  of  13  fluid  at  (.4  L)  pw  <|t  (.9  L)  ol  Hoid  whole 
mitk. 

May  be  substituted  (or  «uid  whole  milk  at  the  rale  ol  13  fluid  oz.  (.4  L)  per  qt  (.9  U  ot  fluid  whole 
inik. 

May  be  substituted  for  fluid  whole  m*  at  the  rate  of  1  lb.  (.4  kg)  per  3  qL  (2iB  U  of  fluid  i*twle 
milk. 

-MaylJe  subsWuted  lor  1lu«J  whole  milk  at  the  rate  of  1  lb.  (.4  kg)  per  5  qt.  (4.7  L)  of  fluid  whole 
mitk. 

May  be  substituted  for  fluid  whole  milk  at  the  rale  o(  1  lb  (.4  kg)  per  3  qt  (2.8  L)  of  fluid  whole 
fnRk.  4  lbs.  (1  8 kg)  IS  the  maximum  amount  which  may  be  substituted." 

2  doz.  oii-Vi  doz. 

May  be  substrtuted  at  the  rate  ol  l.5lb.  (.7  kg)  egg  mix  per2  doz.  fiesh«9os.or2lb.  (.9  kg)  egg 
mm  per  2-"*  doz.  fresh  eggs. 

36oz.diy(1kg). 

276  flukl  oz.  (8.2  L). 

288  fluid  oz.  reoonstitutad  (8.5  L). 


1  lb.  (.4  kg). 
16  oz.  (.5  kg). 


'  Additional  cheese  may  be  issued  on  an  individual  basis  in  cases  of  lactose  intolerance,  provkled  the  need  is  documented  in  the  participants  file  by  the 
letent  pro 
'  Combine 
strength  luice. 


'^°'''^^ComtaJ»SS^'slngte"sUength  or  frozen  ooncer.Uated  juwe  may  be  issued  as  long  as  ttie  total  volume  does  not  exceed  the  amount  specified  lor  single 


Table  2.— Percent  of  RDA  Provided 
PER  DAY  IN  Food  Package  V  for 
Pregnant  Women  (12-50  yhs)  not 
Including  a  Highly  Fortified  Cereal 


tMutnert 


Food  Energy  (Kcal) . 

Protein  (gm)__ _. 

VHamin  A  (lU) 

Thiamin  (mg) 

N;2c«i  (mg) 

Riboflaiiin  (mg) 

Vitamin  Bt  (mg) 

Vitamin  8,:  (fhcg) 

Vitamin  C  (mg) 

Vitamin  D  (lU) 

Folacin  (meg) 

Iron  (mg) 

Calcium  (mg) 

Ptiosphorus  (mg) .... 

Magnesium  (mg) 

Zinc  (mg) 


Mean 

total 

par  day 


ROA 


863.0 

42j5 

3775.0 

1.08 

9.6 

2.2. 

1.1 

3.5 

141.0 

4270 

323.0 

11.1 

1193.0 

10651) 

193.0 

4.7 


2500X) 
MjO 
26S0J0 
1.5 
17.0 
1.6 
2.2 
2.2 
70 
400 
400 
30 
1200 
1200 
320 
15 


%RDA 


34.6 

709 
142.5 

72.4 

56.7 
136.6 

54.4 
162.9 
202.8 
106.8 

eo.e 

37.1 
99.5 
880 
60.5 
31.5 


Maximum  Content  of  Sample  Food 
Package  Per  Month: 
Kix  (36  oz.).  lowfat  (2%)  milk  (28  qts.). 
eggs  (2  doz.),  orange  juice  (72  oz.), 
peanut  butter  (18  oz.) 

Note:  This  is  a  sample  food  package,  and 
the  typfis  of  foods  chosen  do  not  necessarily 
represent  the  most  frequently  prescribed  or 
selected  WIC  foods  for  pregnant  participants. 


Table  .3.— Mean  Ps^cent  of  RDA  Pro- 
vided PBK  DAY  IN  Food  Package  V 
(FOR  Breastfeeding  Women  During 
THE  First  €  wos.) 


Nutrient 


Food  Energy  (Kcal) . 

Protein  (gm) 

Vitamin  A  (lU) 

Thiamin  (mg) — 

Niaian  (mg) 

Riboflavin  (mg) 

Vit«rt>in  Be  (tng) 

Vitamin  612  (meg) 

Vitamin  C  (mg)  _ 

Vitamin  D  (lU) 

Folacin  (meg) 

Iron  (mg) 

Calcium  (mg).._ 

Phosphorus  (mg) 

MagnesHim  (mg) 

Zmc  (mg) — _ 


Mean 

total 

per  day 


ROA 


837 
41.8 
9723 
1.09 

2.11 
1.1 
3.4 
141 
402 
344 

11.4 
1172 
1045 
183 
4.7 


2700 
65 
4350 
1.6 
20.0 
1.8 
2.1 
^6 
95 
400 
280 

15.0 
1200 
1200 
355 
19.0 


Percent 
ROA 


31 
64.3 
85u6 
68.1 
43 

117.2 

S2.4 

130.8 

146.4 

100.5 

122.9 

76 

97.7 

87.1 

51.5 

24.7 


Maximum  Content  of  Sample  Food 
Packages  Per  Month: 

A.  Kix  (36  oz),  lowfat  (2%)  milk  (28 
qts.),  eggs  (2  doz.),  orange  juice  (72 
oz).  peanut  butter  (18  oz.) 

B.  Kix  (36  oz.),  lowfat  (2%)  milk  (28 
qts.),  eggs  (2  doz.),  orange  juice  (72 
oz.),  red  kidney  beans  (1  lb.) 

C.  Kix  (36  oz.).  lowfat  (2%)  milk  (24 
qts.),  eggs  (2  doz.),  orange  juice  (72 
oz.),  peanut  butter  (18  oz.),  cheddar 


cheese  (1  lb.) 
D.  Kix  (36  oz),  lowfat  (2%)  milk  (24 
qts.).  eggs  (2  doz.).  orange  juice  (72 
oz.).  red  kidney  beans  (1  Hj.). 
cheddar  cheese  (1  lb.) 

Note:  These  are  sample  food  packages,  and 
the  types  of  foods  chosen  do  not  necessarily 
represent  the  most  frequently  prescribed  or 
selected  WIC  Toods  for  breastfeeding 
participants. 

The  mean  nutritional  values  %vere  derived 
from  A.  B.  C  and  D  sample  food  packages. 
thus  %  RDAs  %vere  based  on  these  means. 

Table  4.— Mean  Percent  of  RDA  Pro- 

VIOEO   PER   day   in  FOOD  PACKAGE   V 
(FOR   BREASTFEEOffTO  WOMEN  DURING 

THE  Second  6  mos.) 


Food  Energy  (Kcal) . 

Protein  (gm) 

Vitamin  A  (lU) 

Ttuamsn  (rag) 

Niacin  (mg) 

Riboflavin  (mg) 

Vitamin  B»  (mg) 

Vitamin  B„  (meg) 

Vitamin  C  (mg) 

Vitamin  D  (lU) 

Folacin  (meg) 

Iron  (mg) 

Calcium  (mg) 

F^osphorus  (mg) .... 
Magnesium  (mg) 


837 

418 
3723 
1.06 
8.6 
2.11 
1.1 
3.4 
141 
402 
344 

11.4 
1172 
1045 
183 


2700 

62.0 
4000 
1.6 
20.0 
1.7 
^1 
2.6 
90.0 
400 
260 

15.0 
1200 
1200 
340 


31 

67.4 

93.1 

68.1 

43.0 

124.1 

52.4 

130.8 

156.7 

100.5 

132.3 

76 

97.7 

•7.1 

53.8 
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HORizED  Per  Month  for  Food  Package  V— Continued 


Quantity 


I  tor  Sutd  whole  mi*  at  the  rale  o«  13  fluid  az  [A  L)  per  qt  (.9  L)  o«  «««1  «■*><>'« 

1  (or  Kuid  whole  milk  at  the  rate  of  13  fluid  oz.  (.4  L)  per  qt  (.9  U  o<  duKJ  whole 

i  for  fluid  whole  mi*  at  the  rate  of  1  lb.  (.4  kg)  per  3  at  (2*  L)  of  fluid  whole 

d  tar  tl«d  wtwie  rnilk  at  the  rate  of  1  lb.  (.4  kg)  per  5  qL  (4.7  L)  of  fluid  whole 

d  lor  fluid  whole  milk  at  the  rate  of  1  tb  {.4  kg)  per  3  qt.  (2.S  L)  of  fluid  whole 
kg)  is  ttie  maximum  amount  which  may  be  substituted.' 


d  at  tt)e  rate  of  1.5  lb.  (.7  kg)  egg  mix  per2  doz.  fresh  eggs.  or2  lb.  (.»  kg)  egg 
z.  Ireeh  eggs. 


L). 

i«titutad  (8.5  L). 


intolarance.  provided  the  need  is  documented  in  the  participant's  file  by  the 
as  lor^  as  the  total  vohjme  does  not  exceed  the  amount  specified  (or  single 


E»rr  OF  ROA  Pro- 
Food  Package  V 

3  WOfMEN  OURtNG 


in 
il 

ROA 

Percent 
ROA 

lay 

2700 

31 

A 

65 

64.3 

4350 

8&6 

.09 

1.6 

68.1 

.6 

20.0 

43 

.11 

18 

117.2 

.1 

2.1 

52.4 

L4 

Z6 

130^ 

95 

148.4 

400 

100.5 

280 

122.9 

.4 

15.0 

76 

1200 

97.7 

1200 

87.1 

355 

51.5 

.7 

19.0 

24.7 

cheese  (1  lb.) 
D.  Kix  (36  oz.].  lowfat  (2%)  milk  (24 
qts.),  eggs  (2  dor.),  orange  juice  p2 
oz.).  red  kidney  beans  (1  lb.), 
cheddar  cheese  (1  lb.) 

Note:  These  are  sample  food  packages,  and 
the  types  of  foods  chosen  do  not  necessarily 
represent  the  most  frequently  prescribed  or 
selected  WIC  foods  for  breastfeeding 
participants. 

The  mean  nutritional  values  *vere  derived 
from  A.  B.  C  and  D  sample  food  packages, 
thus  %  RDAs  %were  based  on  these  means. 

Table  4.— Mean  Psrcent  of  RDA  Pro- 
vided PER  day  in  f  OCX)  Package  V 
(FOR  Breastfeeding  Women  During 
THE  Second  6  mos.) 


Nutrient 


Sample  Food 

nth: 

at  (2%)  milk  (28 

I,  orange  juice  (72 

r  (18  oz.) 

at  (2%)  milk  (28 

I,  orange  juice  (72 

eans  (1  lb.) 

at  (2%)  milk  (24 

I,  orange  juice  (72 

r  (18  oz.),  cheddar 


Food  Energy  (Kcal) . 

Protein  (gm) 

Vitamin  A  (lU) 

Thanan  (rog) 

Niacin  (mg) 

Riboflavin  (mg) 

Vitamin  Bt  (mg) 

Vitamin  Bu  (meg) 

Vitamin  C  (mg) 

Vitamin  D  (lU) 

Folacin  (meg) 

Iron  (mg) 

Calcium  (mg) 

Phosphorus  (mg) 

Magnesium  (mg) 


Mean 

total 

per  day 

ROA 

Percent 
RDA 

837 

2700 

31 

41.8 

62.0 

674 

3723 

4000 

93.1 

1.09 

1.6 

68.1 

8.6 

20.0 

43.0 

2.11 

1.7 

124.1 

1.1 

Z1 

52.4 

3.4 

2.6 

130.8 

141 

90.0 

156.7 

402 

400 

100.5 

344 

260 

132.3 

11.4 

15.0 

76 

1172 

1200 

97.7 

1045 

1200 

•7.1 

183 

340 

53.8 
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Table  4.— Mean  Percent  of  RDA  Pro- 
vided PER  DAY  IN  Food  Package  V 
(FOR  Breastfeeding  Women  During 
THE  Second  6  ivios.)— Continued 


Nutrient 


2inc  (mg).. 


Mean 

total 

per  day 


RDA 


47 


16.0 


Percent 
RDA 


294 


Maximum  Content  of  Sample  Food 
Packages  Per  Month: 

A.  Kix  (36  oz.),  lowfat  (2%)  milk  (28 
qts.),  eggs  (2  doz.).  orange  juice  (72 
oz.),  peanut  butter  (18  oz.) 

B.  Kix  (36  oz.).  lowfat  (2%)  milk  (28 
qts.),  eggs  (2  doz.).  orange  juice  (72 
oz.).  red  kidney  beans  (1  lb.) 

C.  Kix  (36  oz.).  lowfat  (2%)  milk  (24 
qts.),  eggs  (2  doz.),  orange  juice  (72 
oz.),  peanut  butter  (18  oz.),  cheddar 
cheese  (1  lb.) 

D.  Kix  (36  oz.).  lowfat  (2%)  milk  (24 
qts.),  eggs  (2  doz.),  orange  juice  (72 
oz.),  red  kidney  beans  (1  lb.), 
cheddar  cheese  (1  lb.) 

Note:  These  are  sample  food  packages,  and 
the  types  of  foods  chosen  do  not  necessarily 
represent  the  most  frequently  prescribed  or 
selected  WIC  foods  for  breastfeeding 
participants. 

The  mean  nutritional  values  were  derived 
from  A,  B,  C.  and  D  sample  food  packages, 
thus  %  RDAs  were  based  on  these  means. 
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Chart  1. 


%  of  RDA  Provided /Day  in  Fd.  Pkg.  V. 

Breastfeeding  (BF)  vs.  Pregnant 


(Summary  of  Tables  2-4) 


Nutrient 

Food  Energy  (Kcal) 

Protein  (gm) 

Vitamin  A  (lU) 

Thiamin  (mg) 

Niacin  (mg) 

Riboflavin  (mg) 

Vitamin  B6  (mg) 

Vitamin  B12  (meg) 

Vitamin  C  (mg) 

Vitamin  D  (iU) 

Folacin  (meg) 

Iron  (mg) 

Caleium  (mg) 

Phosphorus  (mg) 

Magnesium  (mg) 

Zinc  (mg) 


k%«%\\%%«%«\\%%X«%%^ 


MmmwwKMiiiMwviwvnxnii 


Amvmvmwnwtvtvnw 


MMxxwwnv 


i%%%'«llM«%\%%%%%%«%%%\\W«miV«KV 


w««M\wim.%%v 


nxiw%«««Mm»m'««Miii!««««%«««wwM%'««« 


Kin'n!tgKm%««m%««i.%%%%«%%«KMNMmmi 


«M«%%%'«%%'v«n(«wnm««««««m«i 


Axi.\'«\\\%\\\'n.'im'«L\\\\'v 


mwww 


^\\\\\\\\\\^J 


ixn%%xM%%\\\'«.%imx«i%\%%i.v 


n«%x%«%%%««%%«ii 


60 


100         160 
%  of  RDA 


200 


Pregnant       ^3   BF  <6mth       d]   BF  >6mth 


BILLING  CODE  3410-30-C 


UMI 


iday,  December  2,  1991  /  Proposed  Rules 

ay  in  Fd.  Pkg.  V. 

vs.  Pregnant 
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60  100         150         20( 

%  of  RDA 

3    BF  <6mth       EZl   BF  >6mth 


Authority:  Sec.  123.  Pub  L  ]  01-147, 103 
Stat.  894;  Sec.  645.  Pub.  L.  100-46a  102  Stat. 
2229;  sees.  212  and  501,  Pub.  L.  100-435. 102 
Stat.  1645  (42  U.S.C.  1786);  sec.  3.  Pub.  L  100- 
356. 102  Stat.  689  (42  U.S.C.  1786);  sees.  S-12. 
Pub.  L  100-237. 101  Stat.  1733  (42  U.S.C. 
1786);  sees.  341-353.  Pub.  L  99-500  and  99- 
591. 100  Stat.  1783  and  3341  (42  US.C.  1786) 
sec.  815,  Pub.  L  97-35.  95  SUt  521  (42  U.S.C. 
1786);  sec.  3.  Pub.  L  96-499,  94  Sta<.  2599:  sec. 
203,  Pub.  L  95-627.  92  Stat.  3611  (42  U.S.C. 
1786). 

Dated:  November  25. 1991. 
Betty  |o  Nelsen, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  91-28679  Filed  11-29-91;  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Part  1435 

Sugar  and  Crystalftne  Fructose 
Marketing  Attotment  Regulations  for 
Fiscai  Years  1992  Through  1996 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTIOM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets  foilh 
regulations  to  implement  the  provisions 
of  part  VII  of  subtide  B  of  title  UI  of  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act),  as  amended  by  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (the  1990  Act),  with  respect 
to  marketing  allotments  for  sugar 
processed  from  domestically-produced 
sugarcane  and  sugar  beets  and 
crystalline  fructose  manufactured  from 
com  for  the  fiscal  years  1992  through 
1996.  With  respect  to  marketing 
allotments,  the  proposed  regulations 
address:  (1)  Establishment  of  marketing 
allotments;  (2)  adjustments  due  to 
changes  in  the  estimates  of 
consumption,  stocks,  production  and 
imports;  (3)  allocation  of  marketing 
allotments:  (4)  adjustment  of  allotments 
and  allocations;  (5]  assignment  of 
deficits;  (6]  processor  assurances;  (7) 
establishment  of  proportionate  shares 
for  producers;  (8)  transfer  and 
reservation  of  production  history;  (9) 
assessment  of  penalties,  waiver  of 
penalties,  and  collection  of  penalties, 
and  (10]  appeals. 

DATES:  Comments  must  be  received  on 
or  before  Januaiy  2. 1992,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  interested  persons  are 
I  invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  shoidd  be  mailed  or 
delivered  to  Dean  Ethridge,  Deputy 
Administrator  for  Pro^^m  Planning  and 
Development  (DAPPD),  Agncuitural 
Stabilization  and  ConMrvatton  Service 


(ASCS).  Room  3090.  Soudi  Agriculture 
Building.  U.S.  Department  of  Agriculture 
(USDA).  Washington.  DC  20250. 
Comments  received  may  also  be 
inspected  between  9  ajn.  and  4:30  p.m., 
Monday  through  Friday  except  holidays, 
in  Room  3741,  South  Agriculture         *- 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Barry.  Assistant  to  DAPPD. 
ASCS;  telephone:  (202)447-3391. 
Preliminary  regulatory  flexibility  and 
impact  analyses  are  available  from  the 
above-named  person. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  implementii^ 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classi^ed  as  a  "major"  rule.  It  has 
been  determined  that  the  provisions  of 
this  proposed  rule  will  result  m: 

(1)  An  annual  effect  of  the  economy  of 
$100  million  or  more; 

(2)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  geveroment 
agencies,  or  geographic  regions;  or  {3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  S^tes  (U.S.)-based  enterprises 
to  compete  in  domestic  or  export 
markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human  : 

environment.  Therefore,  an  I 

Environmental  Assessment  and  an 
Environimntal  Impact  Statement  are  not 
necessary  for  this  proposed  mle. 

The  tide  and  number  of  the  Federal 
Assistance  Program,  as  fotmd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies  are: 
Commodity  Loans  and  Purchases: 
10.051.  I 

This  proposed  nde  contains  | 

information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  The  pubHc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  45  minutes  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  te 
the  Department  of  A^icuktffe, 


Clearance  Officer.  OIRM.  room  404-W, 
Washington.  DC  20250;  or  to  the  OMB. 
Paperwork  Reduction  Project  (OMB 
«0560-0004).  Washington,  DC  20503. 

The  programs  covered  by  this 
proposed  rule  are  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  dune  24, 1983). 

Statutory  Background 

Tide  IX  of  die  1990  Act  (Pub.  L  101- 
624).  which  was  enacted  on  November 
28. 1990.  amended  subtitle  B  of  title  HI  of 
the  1936  Act  to  provide,  in  a  new  part 
VII,  tmder  certain  circumstances,  for  the 
establishment  of  marketing  allotments 
for  sugar  and  crystalline  fnictose  for 
fiscal  years  1992  through  1996.  Part  VII 
also  provides  for  the  monthly  reporting 
of  certain  information  with  respect  to 
the  importation,  distribution  and  stock 
levels  of  sugar  and  crystalline  fnictose 
for  fiscal  years  1992  and  subsequent 
years. 

Consultations  With  The  Industry 

Section  359h(a)(2)  of  the  1938  Act,  as 
amended,  provides  that  prior  to 
proposing  any  regulations  to  implement 
part  Vn  of  subtitle  B  of  title  III.  the 
Secretary  of  Agriculture  shall  consult 
v«rrth  representativ«s  of  domestic  sugar 
processors  and  producers  with  regard  to 
ensuring  that  the  regulations  achieve  the 
objectives  of  part  VII.  Sugar 
considtations  were  held  on  behalf  of  the 
Secretary  on  April  19. 1991.  At  that 
meeting  eighteen  individuals, 
companies,  or  organizations  presented 
testimony  and  written  papers  rcgwding 
the  implementation  of  the  sugar 
program.  Comments  received  have  been 
considered  in  developing  these  proposed 
regulations. 

The  principal  concern  of  the  jjrivate 
sector  participants  was  the  weights  that 
would  be  assigned  to  the  three  elements 
(past  marketings,  processing  and 
refining  capacity,  and  the  ability  to 
market)  used  to  determine  the 
percentage  factors  for  the  overall  cane 
sugar  and  beet  sugar  allotment. 
Suggestions  for  the  weight  factor  to  be 
used  for  "past  marketings  '  ranged  from 
100  percent  to  less  than  5  percent  and 
weight  factors  for  "processing  and 
refining  capacity",  and  "ability  to 
market"  ranged  from  over  47  percent  to 
0  percent  each. 

It  was  suggested  that  in  determining 
"past  marketings"  a  5-year  average, 
disregarding  the  high  and  low  years  be 
used.  It  was  also  suggested  that  die 
highest  production  year  be  xised. 
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Other  principal  suggestions  of  the 
participants  were  as  follows: 

(1)  USDA  should  count  sugar  under 
loan  against  a  processor's  market 
allocation,  but  if  the  sugar  is  forfeited  or 
put  under  loan  a  second  time,  it  should 
not  be  counted  against  the  allocation  a 
second  time; 

(2)  USDA  should  provide  for  a 
reasonable  amount  of  carry-over  stocks 
when  applying  the  trigger  formula  for 
the  marketing  allotment; 

(3)  USDA  should  adjust  or  suspend 
marketing  allotments  once  the  minimum 
import  level  has  been  reached  and  allow 
domestic  supplies  and  reserves  to  meet 
further  needs,  and 

(4)  USDA  should  develop  a  fair  and 
workable  sugar  equivalency  standard 
for  crystalline  fructose. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  implement 
the  amended  provisions  of  the  1938  Act 
with  respect  to  sugar  marketing  quotas 
and  allotments.  The  statute  as  enacted 
contains  numerous  provisions  that  are 
ambiguous.  The  proposals  as  set  forth  in 
this  proposed  regulation  attempt  to 
clarify  these  issues  and  to  implement 
the  statute  in  a  manner  that  will  result  in 
a  viable  and  effective  sugar  program. 

In  developing  the  proposed 
regulations,  the  following  interpretations 
of  the  statute  were  made. 

1.  No  restriction  or  allotments  shall  be 
established  on  marketings  of  any  liquid 
fructose  produced  from  com. 

2.  Reasonable  carryover  stocks  would 
be  considered  in  determining  whether 
marketing  allotments  apply. 

3.  If  marketing  allotments  are  not 
implemented  at  the  beginning  of  the 
fiscal  year,  they  cannot  be  triggered  by 
subsequent  quarterly  reestimates  during 
that  fiscal  year. 

4.  If  a  sugar  beet  processor  subject  to 
an  allotment  is  unable  to  market  that 
allotment,  such  deficit  shall  be 
reassigned  proportionately  to  all  other 
sugar  beet  processors,  not  just  to 
processors  within  the  vicinity  of  the 
processor. 

5.  Farm  proportionate  shares  would  be 
established  in  sugarcane  States 
whenever  an  allotment  is  in  effect  and 
there  are  in  excess  of  250  sugarcane 
producers  in  such  States. 

6.  Proportionate  shares  would  be 
established  on  a  farm  basis,  not  by 
producer. 

7.  In  determining  farm  sugarcane 
acreage  bases,  sugarcane  acreage  on  a 
farm  that  fails  and  is  not  harvested  due 
to  conditions  beyond  the  control  of 
producers  would  be  considered  as 
planted.  Prevented  planted  acreage 
would  not  be  considered  as  planted. 


8.  The  quantity  of  sugar  pledged  as 
collateral  by  the  processor  shall  be 
included  in  the  processor's  allotment 
quantity,  however,  it  shall  not  be 
counted  a  second  time  when  the  loan  is 
subsequently  redeemed. 

Significant  provisions  of  the  proposed 
regulations  are  described  below. 

Reasonable  Carryover  Stocks 

Section  359b(a)(l)  of  the  1938  Act 
provides  that  before  the  beginning  of 
each  of  the  fiscal  years  1992-1996,  the 
Secretary  shall  estimate  (1)  the  quantity 
of  sugar  that  will  be  consumed  in  the 
customs  territory  of  the  U.S.  during  the 
fiscal  year,  (2)  the  quantity  of  sugar  that 
will  be  available  from  carry-in  stocks  or 
from  domestically  produced  sugarcane 
and  sugar  beets  for  consumption  in  the 
U.S.  during  the  year,  and  (3)  the  quantity 
of  sugar  that  will  be  imported  for 
consumption  during  the  year,  based  on 
the  difference  between  (i)  the  quantity 
of  estimated  consumption;  and  (ii)  the 
quantity  of  sugar  estimated  to  be 
available  from  domestically  produced 
sugarcane  and  sugar  beets  and  from 
carry-in  stocks.  In  addition,  section 
359c(b)  of  the  1938  Act  requires  the 
Secretary,  in  establishing  the  overall 
allotment  quantity  for  the  fiscal  year,  to 
deduct  1.250.000  short  tons,  raw  value, 
and  carry-in  stocks  of  sugar  including 
sugar  in  Commodity  Credit  Corporation 
(CCC)  inventory  from  the  estimated 
sugar  consumption. 

A  carryover  stocks  level  for  the 
purpose  of  determining  marketing 
allotments  is  not  explicitly  provided  in 
the  statutory  language.  This  omission 
was  recognized  by  the  sugar  industry  in 
numerous  statements  presented  at  the 
sugar  consultations.  The  industry 
recommended  that  the  Secretary 
consider  "reasonable  carryover  stocks" 
when  estimating  the  amount  of  sugar 
available  for  consumption  each  year. 
This  proposed  regulation  at  §  1435.502 
provides  for  the  consideration  of 
"reasonable  carryover  stocks." 

Crystalline  Fructose  Allotments 

Section  359b(c)  of  the  1938  Act 
provides,  for  any  fiscal  year  that 
allotments  are  established  for  the 
marketing  of  sugar,  that  the  Secretary 
shall  establish  for  that  year  appropriate 
allotments  for  the  marketing  by 
manufactures  of  crystalline  fructose 
manufactured  from  com.  at  a  total  level 
not  to  exceed  the  equivalent  of  200,000 
tons  of  sugar,  raw  value,  during  the 
fiscal  year,  in  a  manner  that  is  fair, 
efficient,  and  equitable  to 
manufacturers. 

Section  1435.502  of  the  proposed 
regulations  would  provide  that  159,757 
tons  of  crystalline  fructose  is  equivalent 


to  200,000  tons  of  sugar,  raw  value.  This 
level  was  selected  because  it  represents 
the  superior  sweetness  of  crystalline 
fructose  relative  to  refined  sugar  fll7-to- 
100  ratio);  this  ratio  can  be  determined 
by  means  of  well-established  tests,  and 
precludes  the  controversy  about 
changes  in  sweetener  equivalence  when 
crystalline  fructose  is  used  in  a  diversity 
of  products,  each  with  its  own 
sweetness  equivalence  to  crystalline 
fructose. 

Timing  of  Marketing  Allotment 
Announcement 

Section  359b(a)(l)  and  §  359c(a)  of  the 
1938  Act  provides  that  before  the 
beginning  of  the  fiscal  year  the 
Secretary  shall  determine  whether 
marketing  allotments  will  be 
established.  Also,  section  359b(a)(2] 
provides  that  the  Secretary  shall  make 
quarterly  reestimates  of  sugar 
consumption,  stocks  availability,  and 
imports  for  a  fiscal  year  no  later  than 
the  beginning  of  each  of  the  second 
through  fourth  quarters  of  the  fiscal 
year.  Further,  section  359d{a)(2)  of  the 
1938  Act  provides  that  whenever 
marketing  allotments  are  established  the 
Secretary  shall  make  allocations  for 
cane  and  beet  sugar  after  such  hearing 
and  on  such  notice  as  the  Secretary  by 
regulation  may  prescribe. 

Sections  1435.509-.510. 1435.512-.513 
and  1435.515  of  the  proposed  regulation 
provides  for  the  announcement  of  the 
overall  marketing  allotment  and 
allocation  of  such  allotment  to  the  cane 
and  beet  sugar  sectors;  the  cane  sugar 
States:  and  to  cane  and  beet  sugar 
processors  before  the  beginning  of  the 
fiscal  year,  with  quarterly  reestimate 
announcements.  If  allotments  are 
triggered,  a  hearing  will  be  held  within  5 
working  days  after  the  announcement  to 
afford  processors  the  opportunity  to 
comment  on  the  proposed  allocations. 
This  timing  permits  the  latest  supply-use 
estimates  to  be  included  in  the  program 
decision. 

Percentage  Factors  for  Allocation  of 
Allotment 

Sections  359c(d)(l)  of  the  1938  Act 
provides  that  the  Secretary  shall 
establish  percentage  factors  for  the 
overall  beet  sugar  and  cane  sugar 
allotments  applicable  for  a  fiscal  year.  It 
further  provides  that  the  Secretary  shall 
establish  the  percentage  factors  in  a  fair, 
equitable,  and  efficient  manner  on  the 
basis  of  past  marketings  of  sugar 
(considering  for  such  purposes  the 
marketings  of  sugar  processed  from 
sugarcane  and  sugar  beets  of  any  or  all 
of  the  1985  through  1989  crops), 
processing  and  refining  capacity,  and 
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to  200,000  tons  of  sugar,  raw  value.  This 
level  was  selected  because  it  represents 
the  superior  sweetness  of  crystalline 
fructose  relative  to  refined  sugar  (117-lo- 
100  ratio);  this  ratio  can  be  determined 
by  means  of  well-established  tests,  and 
precludes  the  controversy  about 
changes  in  sweetener  equivalence  when 
crystalline  fructose  is  used  in  a  diversity 
of  products,  each  with  its  own 
sweetness  equivalence  to  crystalline 
fructose. 

Timing  of  Marketing  Allotment 
Announcement 

Section  359b(a)(l)  and  §  359c(a)  of  the 
1938  Act  provides  that  before  the 
beginning  of  the  fiscal  year  the 
Secretary  shall  determine  whether 
marketing  allotments  will  be 
established.  Also,  section  359b(a)(2] 
provides  that  the  Secretary  shall  make 
quarterly  reestimates  of  sugar 
consumption,  stocks  availability,  and 
imports  for  a  fiscal  year  no  later  than 
the  beginning  of  each  of  the  second 
through  fourth  quarters  of  the  fiscal 
year.  Further,  section  359d(a)(2)  of  the 
1938  Act  provides  that  whenever 
marketing  allotments  are  established  the 
Secretary  shall  make  allocations  for 
cane  and  beet  sugar  after  such  hearing 
and  on  such  notice  as  the  Secretary  by 
regulation  may  prescribe. 

Sections  1435.509-.510, 1435.512-.513 
and  1435.515  of  the  proposed  regulation 
provides  for  the  announcement  of  the 
overall  marketing  allotment  and 
allocation  of  such  allotment  to  the  cane 
and  beet  sugar  sectors;  the  cane  sugar 
States;  and  to  cane  and  beet  sugar 
processors  before  the  beginning  of  the 
fiscal  year,  with  quarterly  reestimate 
announcements.  If  allotments  are 
triggered,  a  hearing  will  be  held  within  5 
working  days  after  the  announcement  to 
afford  processors  the  opportunity  to 
comment  on  the  proposed  allocations. 
This  timing  permits  the  latest  supply-use 
estimates  to  be  included  in  the  program 
decision. 

Percentage  Factors  for  Allocation  of 
Allotment 

Sections  359c(d)(l)  of  the  1938  Act 
provides  that  the  Secretary  shall 
establish  percentage  factors  for  the 
overall  beet  sugar  and  cane  sugar 
allotments  applicable  for  a  fiscal  year.  It 
further  provides  that  the  Secretary  shall 
establish  the  percentage  factors  in  a  fair, 
equitable,  and  efficient  manner  on  the 
basis  of  past  marketings  of  sugar 
(considering  for  such  purposes  the 
marketings  of  sugar  processed  from 
sugarcane  and  sugar  beets  of  any  or  all 
of  the  1985  through  1989  crops), 
processing  and  refining  capacity,  and 


the  ability  of  processors  to  market  the 
sugar  covered  under  the  allotments  (the 
"three-factor  criteria"). 

In  addition,  section  359c(f)  provides 
that  the  allotment  for  sugar  derived  from 
sugarcane  shall  be  further  allotted 
among  the  five  States  in  the  U.S.  in 
which  sugarcane  is  produced,  in  a  fair 
and  equitable  manner  on  the  basis  of  the 
"three-factor  criteria".  With  regard  to 
past  marketings  of  sugar,  the  Secretary 
shall  consider  a  two-year  average  of 
processed  sugarcane  marketings,  using 
the  two  highest  years  of  production  in 
each  State  from  the  1985  through  1989 
crops. 

Section  1435.512(c)  and  other 
applicable  subparts  of  this  proposed 
regulation  provides  that  each  year 
allotments  are  in  effect,  the  weights  for 
each  of  the  "three-factor  criteria"  would 
be  established  annually.  This  provides 
maximum  program  Hexibility  and 
enables  the  Secretary  to  establish 
allotments  based  on  current  conditions 
within  the  industry.  At  the  sugar 
consultations,  the  industry  recognized 
.the  need  for  flexibility  in  setting 
weights;  however,  the  industry  also 
showed  wide  disparity  in  recommending 
appropriate  weights. 

Each  of  the  three  criteria  has 
limitations  that  are  inherent  in  a  system 
wherein  rules  rather  than  the  "invisible 
hand"  of  the  free  market  operate  to 
allocate  resources  and  determine  prices. 
"Past  marketings"  can  claim  some 
semblance  of  fairness  and  equity  by 
reflecting  an  established  sharing  of  the 
market.  Over  time,  however,  this 
criterion  becomes  a  less  accurate 
measure  of  fairness  and  equity,  and 
other  criteria  are  needed. 

Giving  some  weight  to  both 
"processing  capacity"  and  "ability  to 
market"  may  not  only  be  fair  and 
equitable;  it  would  also  reward 
efficiency  in  the  sense  that  it  is  the 
lower-cost  or  more  competitive  elements 
of  the  industry  that  tend  to  expand  their 
processing  capacity  and  ability  to 
market.  The  downside  of  encouraging 
production  capacity,  however,  is  that  it 
increases  the  likelihood  of  marketing 
allotments  and  surplus  sugar  stocks  for 
disposal. 

It  was  proposed  at  the  sugar 
consultations  that  "processing 
capacity",  a  relatively  ambiguous 
concept,  be  defined  as  the  maximum 
crop-year  production  achieved  since  the 
1985  crop.  This  would  seem  to  be  a 
reasonable  proxy  for  capacity,  with  the 
qualification  that  it  should  be  selected 
from  a  moving  range  of  years  (in  fiscal 

1992.  from  crop  years  1986-1990;  in  fiscal 

1993.  from  1987-1991;  and  so  on,  to  fiscal 
1996). 


At  the  sugar  consultations,  weights 
recommended  for  "past  marketings" 
ranged  from  less  than  5  percent  to  100 
percent,  and  for  "processing  capacity" 
and  "ability  to  market"  the 
recommendations  ranged  from  0  percent 
to  over  47  percent  each.  The  wide 
disparity  in  recommended  weights 
suggests  that  equal  weights  (33  V^ 
percent  each)  may  best  meet  the  need 
for  balance  between  fairness  and  equity, 
on  the  one  hand,  and  efficiency  on  the 
other.  However,  the  targets  of  fairness, 
equity,  and  efficiency  are  loose  concepts 
whose  relative  weights  are  not  specified 
by  statute. 

Three-Factor  Criteria  Considerations 

The  need  for  some  flexibility  in 
establishing  weights  for  the  three-factor 
criteria  is  underscored  by  several 
considerations.  While  "past  marketings" 
from  the  1985-1989  crops  is  a  fixed 
quantity,  "processing  capacity"  is 
expected  to  vary  over  time,  and  "ability 
to  market"  will  not  only  vary  but  can  be 
grossly  unpredictable  because  of 
weather,  crop  conditions,  and 
processing  factors.  In  the  interest  of 
fairness,  equity,  and  efficiency,  some 
consideration  may  have  to  be  given  to 
circumstances  such  as,  but  not  limited 
to: 

When  a  substantial  increase  in  "production 
capacity"  and  "ability  to  market"  may  result 
in  some  processors  incurring  a  substantial 
reduction  in  their  allocation. 

When  the  "ability  to  market"  of  either  the 
beet  sugar  or  cane  sugnr  sectors  of  the  sugar 
industry  is  below  their  respective  preliminary 
allocation  and  a  second  iteration  with 
revised  weights  is  determined  to  be  an 
efficient  way  to  lower  a  potential  surplus  in 
the  other  sugar-producing  sector.  This  is  to  be 
distinguished  from  cases  of  inability  to 
market  an  allotment  quantity,  after  weights 
and  allotments  have  been  established  for  the 
fiscal  year.  In  the  latter  situation,  the  Act 
clearly  indicates  that  imports  and  not  any 
surplus  sugar  in  the  other  sugar-producing 
sector  are  to  make  up  the  difference. 

When  foreign  suppliers  of  U.S.  tariff-rate 
quota  imports  are  likely  to  be  substantially 
short  of  their  quota  and  it  may  be  necessary 
to  assure  domestic  sugar  supplies  in 
sufficient  quantity  to  avoid  disruption  of  the 
market. 

Section  1435.512(b)(1)  of  this  proposed 
regulation  provides  that  when 
establishing  the  percentage  factors  for 
allocating  the  overall  beet  sugar  and 
cane  sugar  allotments,  the  past 
marketings  component  of  the  "three- 
factor  criteria"  would  be  determined 
using  the  average  marketings  for  the 
1985  through  1989  crops  dropping  the 
highest  and  lowest  years.  Use  of  this 
formula  is  consistent  with  other 
programs  that  utilize  a  5-year  historical 
period,  and  will  mitigate  the  impact  of 


anomalous  crops.  This  formula  was 
recommended  by  the  cane  industry 
during  the  sugar  consultations. 
Percentage  weights  recommended  by 
sugar  representatives  at  the 
consultations  ranged  from  51  to  54 
percent  for  beet  sugar  and  46  to  49 
percent  for  cane  sugar.  These  values  are 
for  illustration  purposes  only  and  do  not 
imply  that  percentage  factors,  when 
applicable,  would  necessarily  fall  within 
these  ranges. 

Inclusion  of  Products  in  Allotments 

Section  359b(b)(2)  of  the  1938  Act 
provides  that  the  Secretary  may  include 
products  of  sugar  in  the  allotments  if 
deemed  appropriate. 

Section  1435.508  and  §  1435.509  of  the 
proposed  regulations  provides  that 
processed  cane  and  beet  sugar  used  by 
the  processor  for  intermediate  and  sugar 
containing  products  will  be  considered 
within  the  allotment  allocated  to  the 
processor.  This  discretionary  provision 
is  proposed  to  be  implemented  because: 
(1)  It  accounts  for  products  having  a 
high  sucrose  content;  (2)  includes  sugar 
equivalents  which  could  otherwise  be 
used  to  circumvent  the  objectives  of  the 
marketing  allotment  program;  and  (3) 
improves  program  management  of 
domestic  supplies  and  prices.  This 
proposal  also  conforms  with  comments 
by  representatives  of  the  industry  during 
the  sugar  consultations. 

Determining  U.S.  Market  Value — Civil 
Penalty 

Section  359b(d)(3)  and  Section 
359f(b)(5)(B)  provides  for  a  civil  penalty 
when:  (1)  A  cane  or  beet  processor 
markets  sugar  in  excess  of  the  assigned 
allocation;  (2)  a  crystalline  fructose 
manufacturer  markets  crystalline 
fructose  in  excess  of  the  allotment,  or  (3) 
a  sugarcane  producer  who  has  received 
a  proportionate  share  knowingly 
harvests  excess  sugarcane  acreage.  The 
processor  and  manufacturer  shall  be 
liable  to  CCC  for  a  civil  penalty  in  an 
amount  equal  to  3  times  the  U.S.  market 
value,  at  the  time  of  the  commission  of 
the  violation,  of  that  quantity  of  sugar  or 
crystalline  fructose  involved  in  the 
violation.  A  producer  shall  be  liable  for 
an  amount  equal  to  3  times  the  U.S. 
market  values  of  the  quantity  to  be 
based  on  the  per-acre  goal  established 
to  determine  proportionate  shares  for 
sugarcane. 

Section  1435.502  of  the  proposed 
regulation  provides  that  the  U.S.  market 
value  for  either  cane  producer  or  cane 
processor  violators  would  be  the  daily 
New  York  No.  14  contract  price;  for 
refined  beet  sugar  violators,  it  would  be 
the  weekly-published  Midwest  price:  for 
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crystalline  fructose  violators,  the  price 
would  be  the  Midwest  price,  times  a 
factor  of  1.5.  The  time  of  tlie  commission 
of  the  violation  would  be  handled  in  the 
same  manner  as  for  other  commodity 
program  violators.  The  prices  to  be  used 
are  generally  widely  known  and  readily 
available  to  the  industry. 

Processor  Assurances 

The  first  sentence  of  Section  359f(a]  of 
the  1938  Act  provides  that  whenever 
allotments  for  a  fiscal  year  are  allocated 
to  processors,  the  Secretary  shall  obtain 
from  the  processors  such  assurances  as 
are  considered  adequate  that  the 
allocation  will  be  shared  among 
producers  served  by  the  processor  in  a 
fair  and  equitable  manner  that 
adequately  reflects  producers' 
production  histories. 

Section  1435.521  of  the  proposed 
regulations  provide  that  processors 
would  be  required  to  submit  a  report  to 
the  Secretary  in  sufficient  detail  to 
support  that  their  allocation  will  be 
shared  among  producers  served  by  such 
processors  in  a  fair  and  equitable 
manner. 

Arbitration  By  the  Secretary 

The  last  sentence  of  Section  359f(a)  of 
the  1938  Act  provides  that  any  dispute 
between  a  processor  and  a  producer,  or 
group  of  producers,  wiLh  respect  to  the 
sharing  of  the  processor's  allocation 
shall  be  resolved  through  arbitration  by 
the  Secretary  on  the  request  of  either 
party. 

Section  1435.521(b)  of  the  proposed 
regulations  provides  that  an  ASCS 
employee  at  the  State  level  will  be 
designated  to  initially  arbitrate  between 
producers  and  processors.  Review  of  the 
State  specialist  arbitration  decision  by 
the  Administrator  of  ASCS  can  be 
requested  by  either  party.  The  final 
administrative  appeal  is  to  an 
Administrative  Law  Judge  as  required 
by  the  1938  Act.  This  process  allows 
State  ASCS  personnel  who  have 
familiarity  with  the  parties  and  the 
issues,  to  attempt  to  resolve  the  dispute. 
A  review  by  the  Administrator  of  AlSCS 
will  provide  for  consistent  application  of 
policy. 

Per-Acie  Yield  Goal 

Section  359f(b)(3)(A)  of  the  1938  Act 
provides  that  the  Secretary  shall 
establish  the  State's  per-acre  yield  goal 
for  a  crop  at  a  level  (not  less  than  the 
average  per  acre  yield  in  the  State  for 
the  preceding  5  years,  as  determined  by 
the  Secretary)  that  will  ensure  an 
adequate  net  return  per  pound  to 
producers  in  the  State,  taking  into 
consideration  any  available  production 
research  data  that  the  Secretary  deems 


relevant.  These  provisions  only  apply  to 
sugarcane  and  only  in  States  where 
proportionate  shares  are  established. 

Section  359f(b)(l)(A)  of  the  1938  Act 
provides  that  proportionate  shares  apply 
in  a  State  for  which  a  cane  sugar 
allotment  is  established  and  in  which 
there  are  in  excess  of  250  producers  in 
such  State. 

Section  1435.502  of  the  proposed 
regulations  provides  that  the  State's  per- 
acre  yield  goal  would  be  set  at  a 
minimum  of  the  preceding  5-year 
average  yield  per  acre  for  the  State  but 
the  Secretary  may  increase  such  yield  to 
achieve  program  objectives.  This 
process  was  selected  because  it 
provides  greater  program  management 
flexibility  and  permits  variation  in  per- 
acre  yield  goals  to  adjust  to  changing 
situations. 

Appeals 

Sections  359i  (a)  and  (b)(2)  of  the  1938 
Act  provides  that  an  appeal  may  be 
taken  to  the  Secretary  from  any  decision 
under  Section  359d  (Allocation  of 
Marketing  Allotments)  or  under  Section 
359f  (Provisions  Applicable  to 
Producers),  by  any  person  adversely 
affected  by  reason  of  any  such  decision. 
It  further  provides  that  the  Secretary 
shall  provide  each  appellant  an 
opportunity  for  a  hearing  and  shall 
appoint  an  Administrative  Law  Judge  to 
conduct  a  hearing. 

Section  1435.530(b)  of  the  proposed 
regulations  provides  that  only  those 
issues  specifically  required  by  statute  to 
be  heard  by  an  Administrative  Law 
Judge  would  be  subject  to  such  review. 
This  procedure  was  selected  to  permit 
ASCS  to  handle  all  other  sugar  issues  in 
the  same  maimer  as  for  other  programs. 
Because  of  the  heavy  case  load  of 
Administrative  Law  Judges,  resolution 
of  cases  not  specifically  required  to  be 
heard  by  an  Administrative  Law  Judge 
would  be  handled  more  promptly  by  the 
existing  ASCS  appeals  process. 

Producer  Requirements 

The  1938  Act  refers  to  a  producer  in 
Section  359f  and  Section  359g.  This 
proposed  rule  would  use  the  definition 
for  "producer"  found  at  7  CFR 
719.2.  which  is  defined  as  follows:  "A 
person  who,  as  owner,  landlord,  tenant, 
or  sharecropper,  shares  in  the  risk  of 
producing  the  crop,  and  is  entitled  to 
share  in  the  crops  available  for 
marketing  from  the  farm  or  would  have 
shared  had  the  crops  been  produced 
*  *  *."Section359fof  the  Act  refers  to 
establishment  of  an  acreage  base  for  a 
farm.  The  proposed  rule  will  use  the 
same  definition  of  "farm"  as  is  used  for 
other  ASCS  programs  as  provided  in 
§  719.3  of  title  7.  A  State  that  is  subject 


to  proportionate  shares  will  not  be 
allowed  to  reconstitute  farms  across 
State  lines.  This  proposed  rule  will  not 
require  submission  of  yield  data  for 
individual  farms  for  sugar  beets  and 
sugarcane. 

Section  359g.(a)  allows  the  transfer  of 
planted  and  considered  planted  (P&CP) 
history  under  certain  conditions.  Such 
transfer  will  decrease  the  P&CP  for  the 
base  period,  the  current  year,  and  future 
years  on  the  transferring  farm  and 
increase  the  P&CP  for  the  base  period, 
the  current  year,  and  future  years  on  the 
receiving  farm.  The  Act  provides  that 
"*  *  *  For  the  purpose  of  establishing 
proportionate  shares  for  producers 
under  §  359f,  the  Secretary,  on 
application  of  any  producer,  may 
transfer  the  production  history  of  land 
owned,  operated,  or  controlled  by  the 
producers  to  any  other  parcels  of  land  of 
the  applicant."  "The  proposed  rule  allows 
producers  (operators,  tenants,  or 
owners),  to  transfer  the  production 
history  to  any  farm  in  the  State  on 
which  that  producer  also  has  an  interest. 
However,  the  owner  would  be  required 
to  sign  an  application  filed  by  an 
op>erator  or  tenant.  This  allows  the 
owner  to  have  the  ultimate  control  of  the 
transfer,  while  permitting  other 
producers  on  the  farm  to  utilize  unused 
shares.  The  transfers  may  be  requested 
any  time  during  the  year  and  may  be  for 
the  total  acreage  or  any  part  of  the  base. 

Section  359g.(b)  allows  the  temporary 
transfer  of  proportionate  shares  under 
certain  conditions.  The  temporary 
transfer  will  preserve  the  production 
history  on  the  transferring  farm  for  a 
period  from  1  to  3  years.  Under  this 
proposed  rule  owners  may  transfer  the 
proportionate  shares  only  if  a  natural 
disaster  prevents  the  use  of  the 
proportionate  share.  This  section  also 
provides  that  "*  *  *  The  proportionate 
shares  may  be  redistributed  to  other 
farm  owners  or  operators,  *  *  *  by 
virtue  of  the  redistribution  of  the 
proportionate  share  *  *  *." 

The  transfer  would  be  arranged 
privately  between  owners  and 
producers.  However,  owners  would  be 
required  to  record  any  transfer  at  the 
county  ASCS  office  by  a  specified  date. 
It  is  intended  that  this  deadline  should 
be  approximately  five  days  before 
normal  sugarcane  harvest  for  the  county 
or  parish.  This  transfer  would  be 
effective  for  one  year.  The  acreage  base 
for  any  crop  shall  be  the  number  of 
acres  that  is  equal  to  the  average  of  the 
acreage  planted  and  considered  planted 
for  harvest  for  sugar  or  seed  on  the  farm 
in  each  of  the  five  crop  years  preceding 
the  crop  year.  The  Act  provides  that 
"*  *  *  Acreage  that  producers  on  a  farm 
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to  proportionate  shares  will  not  be 
allowed  to  reconstitute  farms  across 
State  lines.  This  proposed  rule  will  not 
require  submission  of  yield  data  for 
individual  farms  for  sugar  beets  and 
sugarcane. 

Section  359g.(a)  allows  the  transfer  of 
planted  and  considered  planted  (P&CP) 
history  under  certain  conditions.  Such 
transfer  will  decrease  the  P&CP  for  the 
base  period,  the  current  year,  and  future 
years  on  the  transferring  farm  and 
increase  the  P&CP  for  the  base  period, 
the  current  year,  and  future  years  on  the 
receiving  farm.  The  Act  provides  that 
"*  *  *  For  the  purpose  of  establishing 
proportionate  shares  for  producers 
under  5  359f,  the  Secretary,  on 
application  of  any  producer,  may 
transfer  the  production  history  of  land 
owned,  operated,  or  controlled  by  the 
producers  to  any  other  parcels  of  land  of 
the  applicant."  The  proposed  rule  allows 
producers  (operators,  tenants,  or 
owners),  to  transfer  the  production 
history  to  any  farm  in  the  State  on 
which  that  producer  also  has  an  interest. 
However,  the  owner  would  be  required 
to  sign  an  application  filed  by  an 
operator  or  tenant.  This  allows  the 
owner  to  have  the  ultimate  control  of  the 
transfer,  while  permitting  other 
producers  on  the  farm  to  utilize  unused 
shares.  The  transfers  may  be  requested 
any  time  during  the  year  and  may  be  for 
the  total  acreage  or  any  part  of  the  base. 

Section  359g.(b)  allows  the  temporary 
transfer  of  proportionate  shares  under 
certain  conditions.  The  temporary 
transfer  will  preserve  the  production 
history  on  the  transferring  farm  for  a 
period  from  1  to  3  years.  Under  this 
proposed  rule  owners  may  transfer  the 
proportionate  shares  only  if  a  natural 
disaster  prevents  the  use  of  the 
proportionate  share.  This  section  also 
provides  that  "*  *  *  The  proportionate 
shares  may  be  redistributed  to  other 
farm  owners  or  operators,  *  *  *  by 
virtue  of  the  redistribution  of  the 
proportionate  share  *  *  *." 

The  transfer  would  be  arranged 
privately  between  owners  and 
producers.  However,  owners  would  be 
required  to  record  any  transfer  at  the 
county  ASCS  office  by  a  specified  date. 
It  is  intended  that  this  deadline  should 
be  approximately  five  days  before 
normal  sugarcane  harvest  for  the  county 
or  parish.  This  transfer  would  be 
effective  for  one  year.  The  acreage  base 
for  any  crop  shall  be  the  number  of 
acres  that  is  equal  to  the  average  of  the 
acreage  planted  and  considered  planted 
for  harvest  for  sugar  or  seed  on  the  farm 
in  each  of  the  five  crop  years  preceding 
the  crop  year.  The  Act  provides  that 
Acreage  that  producers  on  a  farm 


were  unable  to  harvest  to  sugarcane  for 
sugar  or  seed  because  of  drought,  flood, 
other  natural  disaster,  or  other  condition 
beyond  the  control  of  the  producers 
shall  be  considered  as  harvested  to 
sugarcane  for  sugar  or  seed  for  purposes 
of  this  paragraph  *  *  '."Under  this 
proposed  rule  an  acreage  that  is 
prevented  from  planting  will  not  be 
included  in  the  planted  and  considered 
planted. 

Section  359f(b)(5)  of  the  Act  provides 
that  "Whenever  proportionate  shares 
are  in  effect  in  a  State  for  a  crop  of 
sugarcane,  no  producer  in  the  State 
knowingly  may  harvest  for  sugar  or  seed 
an  acreage  of  sugarcane  of  the  crop  in 
excess  of  the  farm's  proportionate  share 
for  the  crop  or  otherwise  violate 
proportionate  share  regulations  issued 
by  the  Secretary  under  §  359h(a)."  Any 
producer  who  violates  by  knowingly 
harvesting  for  sugar,  or  seed,  sugarcane 
in  excess  of  the  farm's  proportionate 
share  shall  be  liable  to  CCC  for  a  civil 
penalty  in  an  amount  equal  to  3  times 
the  U.S.  market  value,  at  the  time  of  the 
commission  of  the  violation,  of  that 
quantity  of  sugar  involved  in  the 
violation.  This  proposed  rule  provides 
that  no  civil  penalties  shall  be  assessed 
when  producers  harvest  sugarcane 
acreage  in  excess  of  the  farm's 
proportionate  share  if  such  harvesting 
was  completed  prior  to  the  Secretary's 
announcement  that  proportionate  shares 
are  to  be  in  effect  or  adjusted  in  a  State 
for  a  crop  of  sugarcane.  Civil  penalties 
will  be  calculated  by  multiplying  the 
U.S.  market  value  times  3,  times  the 
acreage  of  sugarcane  knowingly 
harvested  in  excess  of  the  farm's 
proportionate  State  share,  times  the 
State's  per-acre  yield  goal.  However, 
producers  shall  not  be  liable  to  a 
penalty  if  the  excess  production  is 
diverted  to  a  use  other  than  sugar  or 
seed  as  defmed  in  S  1435.528  of  this  part 
or  if  the  sugarcane  was  harvested  before 
the  Secretary  announced  that 
proportionate  shares  were  in  effect. 

Section  359h(b)  of  the  Act  provides 
that  any  person  knowingly  violating  any 
regulation  of  the  Secretary  issued  under 
this  part  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
violation.  This  proposed  rule  requires 
producers  of  sugarcane  to  file  an 
acreage  report  for  the  sugarcane  crop 
according  to  part  718  of  this  title.  Such 
report  would  include  the  number  of 
acres,  failed  acres,  and  acres  harvested 
for  sugar  or  seed.  The  reports  shall  be 
filed  with  the  county  Agricultural 
Stabilization  and  Conservation  (ASC) 
committee  (county  committee)  by  the 
operator  of  the  farm,  the  farm  owner,  or 
duly  authorized  representative.  The 


applicable  final  reporting  date  will  be 
established  by  Deputy  Administrator, 
State  and  County  Operations  (DASCO) 
and  will  be  publicized  by  and  available 
at  the  applicable  State  and  county  ASCS 
office.  The  required  acreage  report  will 
be  used  to  determine  program  eligibility 
and  benefits  and  will  be  filed  on  forms 
prescribed  and  in  accordance  with 
instructions  issued  by  DASCO.  A  late- 
filed  acreage  report  for  a  sugarcane  crop 
may  be  accepted  after  the  established 
date  for  reporting  if  evidence  is  still 
available  for  inspection  which  may  be 
used  to  make  a  determination  with 
respect  to  the  existence  and  use  of  the 
sugarcane  crop,  or  the  lack  of  the  crop 
or  a  disaster  condition  affecting  the 
crop.  The  operator  filing  a  late-filed 
acreage  report  must  pay  the  cost  of  a 
farm  visit  by  an  authorized  ASCS 
employee,  unless  the  county  committee 
has  determined  that  failure  to  report  in  a 
timely  manner  was  beyond  the 
producer's  control.  The  operator  may 
revise  a  report  of  acreage  to  change  the 
acreage  reported.  The  revised  report 
must  be  filed  in  accordance  with 
instructions  issued  by  DASCO  and  shall 
be  accepted  at  any  time  if  evidence 
exists  for  inspection  and  determination 
of  the  existence  and  use  of  the  crop,  the 
lack  of  the  crop,  or  a  disaster  condition 
affecting  the  crop,  and  until  the  time  that 
harvesting  has  begun.  A  revised  acreage 
report  cannot  be  accepted  if  the  farm 
has  been  selected  for  inspection  and 
acreage  has  been  determined. 

This  proposed  rule  requires  tolerances 
as  articulated  in  7  CFR  718.40.  Such 
tolerance  for  sugarcane  shall  be  the 
larger  of  1.0  acre  or  5  percent  of  the 
reported  acreage,  not  to  exceed  10.0 
acres.  The  sugarcane  crop  acreage  will 
be  considered  to  meeU+ie  requirements 
of  an  accurate  report  if  the  determined 
acreage  for  the  crop  does  not  differ  from 
the  reported  acreage  by  more  than  the 
tolerance. 

Filing  of  a  false  or  inaccurate  acreage 
report  will  result  in  an  assessment  when 
the  difference  between  the  reported 
acreage  and  determined  acreage  for 
sugarcane  exceeds  the  tolerance.  A 
waiver  of  the  assessment  can  be  made 
by  the  county  ASC  committee  if  it 
determines  that  the  sugarcane  producer 
has  made  a  good  faith  effort  to 
accurately  report  the  sugarcane  acreage. 
The  assessment  will  be  based  on  the 
difference  between  the  reported  and 
determined  acreage  multiplied  by  the 
State  yield-goal  times  25  percent  of  the 
National  loan  rate  for  sugar  not  to 
exceed  $5,000  for  each  violation. 

If  the  county  committee  determines 
that  the  sugarcane  producer  did  not 
make  a  good  faith  effort  to  accurately 


report  the  sugarcane  acreage,  the  sugar 
production  from  the  farm  will  not  be 
eligible  for  price  support  benefits. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs/agriculture.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements,  Marketing 
allotments.  Sugar. 

Accordingly.  7  CFR  part  1435  is 
proposed  to  be  amended  by  adding  a 
new  Subpart  (§§  1435.500  through 
1435.530]  as  follows: 

PART  1435— SUGAR 

Subpart— Marketing  Allotments  for  Sugar 
and  Crystalline  Fructose 

Sec. 

1435.500  Applicabilily. 

1435.501  Administration. 

1435.502  OeHnitions. 
1435.503-505    Reserved 

1435.506  Basis  for  allotments,  estimates,  and 
reestimates. 

1435.507  Annua!  estimate  and  quarterly 
reestimates. 

1435.508  Procedure  for  estimating  imports. 

1435.509  Overall  marketing  allotment. 

1435.510  Adjustment  of  overall  marketing 
allotment. 

1435.511  Crystalline  fructose  allotment. 

1435.512  Marketing  allotments  for  cane  and 
beet  sugar. 

1435.513  State  cane  sugar  allotment. 

1435.514  Cane  and  l>eet  sugar  allotment 
adjustments. 

1435.515  Allocation  of  marketing  allotments 
to  processors. 

1435.516  Reassignment  of  deficits. 
1435.517-.520    |Reservedl 

1435.521  Assignment  of  processor's 
allocation  to  producers. 

1435.522  Proportionate  shares  for  producers 
of  sugarcane. 

1435.523  Establishment  of  acreage  bases. 

1435.524  Transfer  of  production  history  by 
producers  with  proportionate  shares. 

1435.525  Temporary  disaster  transfers. 

1435.526  Acreage  reports. 

1435.527  Farm  inspections. 

1435.528  Tolerance  rules. 

1435.529  Penalties  and  assessments. 

1435.530  Appeals. 

Authority:  7  U.S.C.  1359aa-1359jj;  15  U.S.C. 
714b  and  714c 

Subpart— Marketing  Allotments  for 
Sugar  and  Crystalline  Fructose 

§1435.500    Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  establishment  and 
allocation  of  marketing  allotments  for 

(1)  The  marketing  by  processors 
during  fiscal  years  1992  through  1996  of 
sugar  processed  from  domestically 
produced  sugarcane  and  sugar  beets: 

(2)  The  marketing  by  manufacturers 
during  fiscal  years  1992  through  1996  of 
crystalline  fructose  manufactured  from 
com: 
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(3)  The  distribution  of  the  processor's 
allotment  allocation  to  producers;  and 

(4)  The  harvesting  of  sugarcane  by 
producers  subject  to  proportionate 
shares. 

(b)  The  regulations  of  this  subpart  do 
not  apply  to: 

(1)  The  marketing  of  imported  raw  or 
refined  sugar  or  imported  crystalline 
fructose; 

(2)  The  marketing  of  sugar  processed 
from  imported  sugarcane  or  sugar  beets; 

(3)  The  marketing  of  liquid  fructose 
produced  from  com;  or 

(4)  The  sale  or  transfer  of  sugar  or 
crystalline  fructose  for  exportation  from 
the  customs  territory  of  the  U.S. 

(c)  The  provisions  of  this  subpart  are 
applicable  throughout  the  U.S.,  including 
Puerto  Rico  and  the  District  of 
Columbia. 

§  1435.501    Administration. 

The  provisions  of  this  subpart  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC  (Administrator.  ASCS). 
and  shall  be  carried  out  in  the  field  by 
State  and  county  ASC  committees 
("State  and  county  committees." 
respectively). 

(a)  State  and  county  committees,  and 
their  representatives  and  employees,  do 
not  have  authority  to  modify  or  waive 
any  provisions  of  this  subpart. 

(b)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  which  is 
not  in  accordance  with  the  regulations 
of  this  subpart;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulations  of 
this  part. 

(c)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President. 
CCC  (Administrator.  ASCS).  or  a 
designee,  from  determining  any 
questions  arising  under  this  subpart  or 
from  reversing  or  modifv'ing  any 
determination  made  by  a  State  or 
county  committee. 

(d)  The  Executive  Vice  President,  CCC 
(Administrator.  ASCS).  or  a  designee, 
may  authorize  State  or  county 
committees  to  waive  or  modify 
deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  affect  adversely  the  operation 
of  this  subpart. 


§1435302    Definitions. 

The  definitions  set  forth  in  this  section 
are  applicable  throughout  this  subpart. 
The  definitions  contained  in  parts  716 
and  719  of  this  title  and  part  1413  of  this 
chapter  are  also  applicable. 

Acreage  base  period  means  the  five 
crop  years  preceding  the  current  crop 
year  for  which  the  acreage  base  is 
established. 

AJiocation  means  the  division  of  the 
sugar  beet  allotment  among  processors 
of  sugar  beets  in  the  U.S.  and  the 
allocation  to  a  State  in  which  sugarcane 
is  produced  among  the  sugarcane 
processors  of  that  State. 

ASCS  means  Agricultural 
Stabilization  and  Conservation  Service. 

Available  for  consumption  means 
sugar  capable  of  being  sold  for 
consumption. 

Beet  sugar  means  sugar  derived 
directly  or  indirectly  from  sugar  beets 
produced  in  the  U.S.  (including  sugar 
produced  from  sugarbeet  molasses). 

Beet  sugar  allotment  means  that 
portion  of  the  marketing  allotment 
allocated  to  sugarbeet  processors. 

Cane  sugar  means  sugar  derived 
directly  or  indirectly  from  sugarcane 
produced  in  the  U.S.  (including  sugar 
produced  from  sugarcane  molasses). 

Cane  sugar  refiner  means  any  person 
who  processes  raw  cane  sugar  into 
refined  sugar  or  liquid  sugar.  The  same 
person  may  be  both  a  cane  sugar  refiner 
and  either  a  sugarcane  processor  or 
sugar  beet  processor  or  both. 

Carry-in  stocks  means  inventory  on 
hand  at  the  beginning  of  the  fiscal  year. 

CCC  means  the  Commodity  Credit 
Corporation. 

Crop  year  means  the  period  beginning 
July  1  and  ending  June  30  of  the 
following  calendar  year.  The  "1991 
crop"  within  the  context  of  this  subpart 
means  sugar  processed  from 
domestically  produced  sugar  beets  or 
sugarcane  during  the  1991  crop  year. 

Crystalline  fructose  means  a 
monosaccharide  and  reducing  sugar, 
manufactured  from  field  com,  appearing 
as  freefiowing  white  crystals  with  the 
chemical  formula  CeHhoCX  and 
molecular  weight  of  180.16. 

Crystalline  fructose  allotment  means 
the  total  quantity  of  crystalline  fructose 
that  each  manufacturer  of  crystalline 
fructose  may  market  in  any  fiscal  year 
in  which  a  marketing  allotment  is  in 
effect.  An  allotment  for  crystalline 
fructose  will  be  imposed  whenever 
allotments  are  established  fo^  cane  and 
beet  sugar  at  a  maximum  level 
equivalent  to  200.000  tons  of  sugar,  raw 
value,  or  159,757  tons  of  crystalline 
fructose,  during  the  fiscal  year  or  other 
period  in  which  marketing  allotments 
are  in  effect. 


DAPPD  means  the  Deputy 
Administrator  for  Program  Planning  and 
Development. 

DASCO  means  the  Deputy 
Administrator,  State  and  County 
Operations. 

Deficit  means  the  estimated  quantity 
of  sugar  covered  by  an  allocation  of  an 
allotment  that  a  processor  of  sugarcane 
or  sugar  beets  will  be  unable  to  market. 

Direct  consumption  sugar  means  any 
sugar  which  is  not  to  be  further  refined 
or  improved  in  quality,  whether  such 
sugar  is  principally  of  crystalline 
structure  or  is  liquid  sugar  or  edible 
molasses. 

Distribution  means  the  sale  or  other 
disposition  of  sugar  or  crystalline 
fructose,  including  (but  not  limited  to) 
the  forfeiture  of  sugar  to  the  CCC  and 
the  disposition  of  sugar  or  crj'stalline 
fructose  for  retail  sale,  for  further 
processing  or  refining,  or  for 
exportation. 

Edible  molasses  means  molasses 
which  is  not  to  be  further  refined  or 
improved  in  quality  and  which  is  to  be 
distributed  for  human  consumption, 
either  directly  or  in  molasses-containing 
products. 

Farm  means  that  entity  as  defined  in 
§  719.3  of  this  title.  When«  State  is 
subject  to  proportionate  shares,  it  will 
not  be  allowed  to  have  farms 
reconstituted  across  State  lines  even  if 
the  farm  land  is  adjoining.  For  example: 
if  a  producer  farms  in  Mississippi  and 
has  a  farm  in  an  adjoining  parish  in 
Louisiana,  that  farm  operation  may  not 
be  reconstituted  as  a  single  farming  unit 
under  the  regulations  now  applicable  in 
§  719.3  under  this  regulation  because 
proportionate  shares  are  applicable  in 
Louisiana  and  not  in  Mississippi. 

Fiscal  year  means  the  year  beginning 
October  1  and  ending  September  30. 

Imports  means  sugar  or  crystalline 
fructose  entered  into  the  customs 
territory  of  the  U.S.,  whether  or  not  the 
sugarcane  processor,  sugar  beet 
processor,  sugar  refiner,  or  manufacturer 
of  crystalline  fructose  was  the  importer 
of  record  or  consignee  of  the  imported 
sugar  or  crystalline  fructose. 

Inedible  molasses  means  molasses 
other  than  edible  molasses,  including 
molasses  to  be  used  in  producing  animal 
feed. 

Invert  sugar  means  a  mixture  of 
glucose  (dextrose)  and  fructose 
(levulose)  formed  by  the  hydrolysis  of 
sucrose. 

Liquid  sugar  means  a  finished  sugar 
product  which  is  not  principally  of 
crystalline  structure  and  in  which 
sucrose  or  the  sucrose  equivalent  of 
invert  sugars,  or  both,  account  for  70 
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DAPPD  means  the  Deputy 
Administrator  for  Program  Planning  and 
Development. 

DASCO  means  the  Deputy 
Administrator,  State  and  County 
Operations. 

Deficit  means  the  estimated  quantity 
of  sugar  covered  by  an  allocation  of  an 
allotment  that  a  processor  of  sugarcane 
or  sugar  beets  will  be  unable  to  market. 

Direct  consumption  sugar  means  any 
sugar  which  is  not  to  be  further  refmed 
or  improved  in  quality,  whether  such 
sugar  is  principally  of  crystalline 
structure  or  is  liquid  sugar  or  edible 
molasses. 

Distribution  means  the  sale  or  other 
disposition  of  sugar  or  crystalline 
fructose,  including  (but  not  limited  to) 
the  forfeiture  of  sugar  to  the  CCC  and 
the  disposition  of  sugar  or  crj'stalline 
fructose  for  retail  sale,  for  further 
processing  or  reHning.  or  for 
exportation. 

Edible  molasses  means  molasses 
which  is  not  to  be  further  refined  or 
improved  in  quality  and  which  is  to  be 
distributed  for  human  consumption, 
either  directly  or  in  molasses-containing 
products. 

Farm  means  that  entity  as  defined  in 
§  719.3  of  this  title.  When«  State  is 
subject  to  proportionate  shares,  it  will 
not  be  allowed  to  have  farms 
reconstituted  across  State  lines  even  if 
the  farm  land  is  adjoining.  For  example: 
if  a  producer  farms  in  Mississippi  and 
has  a  farm  in  an  adjoining  parish  in 
Louisiana,  that  farm  operation  may  not 
be  reconstituted  as  a  single  farming  unit 
under  the  regulations  now  applicable  in 
§  719.3  under  this  regulation  because 
proportionate  shares  are  applicable  in 
Louisiana  and  not  in  Mississippi. 

Fiscal  year  means  the  year  beginning 
October  1  and  ending  September  30. 

Imports  means  sugar  or  crystalline 
fructose  entered  into  the  customs 
territory  of  the  U.S.,  whether  or  not  the 
sugarcane  processor,  sugar  beet 
processor,  sugar  refiner,  or  manufacturer 
of  crystalline  fructose  was  the  importer 
of  record  or  consignee  of  the  imported 
sugar  or  crystaUine  fructose. 

Inedible  molasses  means  molasses 
other  than  edible  molasses,  including 
molasses  to  be  used  in  producing  animal 
feed. 

Invert  sugar  means  a  mixture  of 
glucose  (dextrose)  and  fructose 
(levulose)  formed  by  the  hydrolysis  of 
sucrose. 

Liquid  sugar  meaixB  a  finished  sugar 
product  which  is  not  principally  of 
crystalline  structure  and  in  which 
sucrose  or  the  sucrose  equivalent  of 
invert  sugars,  or  both,  account  for  70 


percent  or  more  of  the  total  soluble 
solids. 

Marketing  means  the  sale  or  any 
other  disposition  of  sugar  subsequent  to 
the  initial  processing  of  either  sugarcane 
or  sugar  beets,  including  the  disposition 
of  sugar  for  retail  sale  or  for  further 
processing  or  refining,  unless  the  sale  is 
made  to  enable  the  processor  buying  the 
sugar  to  fill  that  processor's  allocation. 
A  processor's  granting  to  CCC  of  a 
security  interest  in  the  sugar  as 
collateral  for  a  price  support  loan  is  also 
a  "marketing"  for  the  purpose  of  this 
subpart;  however,  the  disposition  of 
sugar  which  was  formerly  collateral  and 
which  has  been  redeemed  is  not  a 
"marketing". 

Marketing  allotment  means  that 
portion  of  the  overall  sugar  allotment 
quantity  allotted  to: 

(1)  Sugar  processed  from  domestically 
grown  sugarcane,  and 

(2)  Sugar  processed  from  domestically 
grown  sugar  beets. 

Minimum  Import  Quantity  means  1.25 
million  short  tons  of  sugar,  raw  value, 
which  must  be  imported  in  the 
prospective  fiscal  year  or  other  period  in 
which  marketing  allotments  are  in 
effect. 

Molasses  means  any  thick  syrup 
which  is  a  byproduct  of  processing  sugar 
beets  and  sugarcane,  or  of  refining  raw 
cane  sugar  containing  sucrose  in  which 
sucrose  or  the  sucrose  equivalent  of 
invert  sugars,  or  both,  account  for  less 
than  70  percent  of  the  total  soluble 
solids. 

Normal  carryover  inventory  means 
inventory  on  hand  at  the  end  of  the 
fiscal  year. 

Overall  marketing  allotment  means, 
on  a  national  basis,  the  total  quantity  of 
raw  sugar  or  its  equivalent  of  refined 
sugar  processed  from  domestically 
produced  sugarcane  or  sugar  beets,  and 
sugar  products,  that  is  permitted  to  be 
marketed  by  processors,  during  a  fiscal 
year  or  other  period  in  which  marketing 
allotments  are  in  effect. 

P&CP  means  planted  and  considered 
planted  acreage  as  defined  in  part  1413 
of  this  chapter. 

Past  marketings  means  a 
combination,  as  determined  by  CCC,  of 
the  average  of  marketings  between  1985 
through  1989  crop  years,  excluding  the 
highest  and  lowest  years. 

Per-acre  yield  goal  means  the  yield 
level  for  a  State  established  at  not  less 
than  the  average  per-acre  yield  in  the 
State  for  the  preceding  5  years  or  such 
other  higher  yield  established  by  CCC 
that  will  ensure  an  adequate  net  return 
per  poimd  to  producers  in  the  State. 

Processing  facility  means  a  distinct 
ihysical  facility,  at  a  single  location. 


which  processes  sugarcane  or  sugar 
beets  into  sugar. 

Products  of  sugar  means  processed 
cane  and  beet  sugar  used  by  processors 
for  intermediate  and  sugar-containing 
products. 

Proportionate  share  means  the  total 
acreage  from  which  a  producer  can 
harvest  sugarcane  in  a  State  in  which  an 
allotment  and  proportionate  share  is  in 
effect. 

Raw  sugar  means  any  sugar 
principally  of  crystalline  structure  which 
is  to  be  further  refined  or  improved  in 
quality. 

Raw  valve  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of  raw 
sugar  testing  ninety-six  sugar  degrees, 
as  determined  by  a  i>olarimctric  test 
performed  in  accordance  with 
procedures  recognized  by  the 
International  Commission  for  Uniform 
Methods  of  Sugar  Analysis  (ICUMSA). 
Sugar  testing  ninety-two  sugar  degrees 
or  more  by  the  polariscope  shall  be 
translated  into  terms  of  raw  value  in  the 
following  manner  raw  value  =(l(actual 
degree  of  polarization -92)  X  0.0175] -)- 
0.93}  actual  weight.  For  example,  with 
respect  to  cane  sugar  testing  ninety-two 
sugar  degrees  by  the  polariscope,  derive 
raw  value  by  multiplying  the  actual 
number  of  pounds  of  such  sugar  by  0.93: 
for  cane  sugar  testing  more  than  ninety- 
two  sugar  degrees  by  the  polariscope, 
derive  raw  value  by  multiplying  the 
actual  number  of  pounds  of  such  sugar 
by  the  figure  obtained  by  adding  0.93  to 
the  result  of  multiplying  0.0175  by  the 
number  of  degrees  and  fractions  of  a 
degree  of  polarization  above  ninety-two 
degrees.  For  sugar  and  liquid  sugar, 
testing  less  than  ninety-two  sugar 
degrees  by  the  polariscope,  derive  raw 
value  by  dividing  the  number  of  pounds 
of  the  "total  sugar  content"  (i.e..  the  sum 
of  the  sucrose  and  invert  sugars)  thereof 
by  0.972. 

Reasonable  carryover  stocks  means 
desirable  inventory  on  hand  at  the  end 
of  the  fiscal  year  as  determined  by  the 
Secretary. 

Refined  sugar  means  white, 
crystalline  sugar  which  is  not  to  be 
further  refined  or  improved  in  quality. 

State  means  the  50  States,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

State  sugarcane  allotment  means  that 
portion  of  the  sugarcane  allotment 
assigned  to  Florida,  Hawaii.  Texas, 
Louisiana,  or  Puerto  Rico. 

Stocks  means  inventory  of  sugar  or 
crystalline  fructose  on  hand  at  the 
beginning  and  at  the  end  of  the  calendar 
month  for  which  data  are  being 
reported. 

Sugar  means  any  grade  or  type  of 
saccharine  product  derived,  directly  or 


indirectly,  from  sugarcane  or  sugar  beets 
(including  sugar  produced  from  sugar 
beet  or  sugarcane  rolasses)  and 
consisting  of,  or  containing,  sucrose  or 
invert  sugar,  including  all  raw  sugar, 
refined  sugar,  liquid  sugar,  and  edible 
molasses. 

Sugar  beet  processor  means  a  persoa 
who  commercially  produces  refined 
sugar  or  liquid  sugar  directly  or 
indirecUy  from  sugar  beets  (including 
sugar  produced  from  sugar  beet 
molasses).  The  same  (Mrson  may  be 
both  a  sugar  beet  processor  and  a  cane 
sugar  refiner. 

Sugarcane  processor  means  a  persoa 
who  commercially  produces  raw  sugar 
or  refined  sugar  directly  or  indirectly 
from  sugarcane  (including  sugar 
produced  from  sugarcane  molasses). 
The  same  person  may  be  both  a 
sugarcane  processor  and  a  conf  sugar 
refiner 

Syrup  means  a  viscous,  concentrated 
sugar  solution  resulting  from  the 
evaporation  of  water,  or  the  remaining 
liquor  after  crystaltizatlon  of  sugar  from 
a  solution. 

Ton  means  a  short  ton  or  2.000  | 
pounds. 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.      : 

USDA  means  the  United  States  | 
Department  of  Agriculture. 

U.S.  Market  Value  means  for 
sugarcane  the  daily  New  York  No.  14 
contract  price  for  raw  sugar,  for  sugar 
beets  the  weekly-published  Midwest 
price:  and  for  crystalline  fructose  1.5 
times  the  Midwest  price. 

S§  1435J03-1435.505    [ResarvMi] 

§  1 435.506    Basis  for  allotments,  astimatM, 
and  r— stimatw. 

Calculation  of  all  allotments, 
allocations,  estimates,  and  reestimates 
in  this  subpart  will  be  made  by  using  the 
data  supplied  by  the  industry  in  reports 
submitted  pursuant  to  the  reporting 
requirements  set  forth  in  §S  1435.400 
and  1435.499  of  this  part  and  other 
available  USDA  statistics  and  estimates 
of  production,  consumption,  and  stocks. 

§1435.507    Annual  tstlmata  and  quarterfy 
reestimates. 

(a)  The  amount  of  sugar  that  will  be 
consumed;  available;  and  imported  in 
the  prospective  fiscal  year  will  be 
estimated  annually.  This  estimate  will 
be  announced  prior  to  the  beginning  of 
the  fiscal  year. 

(b)  Sugar  consumption,  availability. 
and  imports  wiU  be  reestimated  and 
announced  on  a  quarterly  basis. 


61198  Federal  Register  /  Vol.  56.  No.  231  /  Monday.  December  2.  1991  /  Proposed  Rules 


§  1435.508    Procedure  for  estimating 
Imports. 

The  import  requirement  for  the  next 
fiscal  year  will  be  calculated  by 
establishing  the  difference  between: 

(a)  The  sum  of  the  quantity  of 
estimated  consumption  and  reasonable 

^carryover  stocks;  and 

(b)  The  quantity  of  sugar  estimated  to 
be  available  from  domestically  grown 
sugarcane  and  sugar  beets,  sugar 
products,  and  carry-in  stocks. 

§  1435.509    OveraO  marketing  aHotment 

(a)  Whenever  it  is  estimated  that  the 
import  of  sugar  will  be  less  than  1.25 
million  short  tons,  raw  value,  for  the 
prospective  fiscal  year,  an  overall 
allotment  will  be  established  for  that 
fiscal  year  at  a  level  that  will  result  in 
imports  of  sugar  of  not  less  than  1.25 
million  short  tons,  raw  value.  This 
overall  allotment  will  be  announced 
prior  to  the  beginning  of  the  fiscal  year. 

(b)  The  overall  marketing  allotment 
for  the  prospective  fiscal  year  will  be 
calculated  by  deducting  from  the  sum  of 
estimated  sugar  consumption  and 
■v>asonable  carryover  stocks: 

(1)  1.250.000  short  tons,  raw  value:  and 

(2)  Carry-in  stocks  of  sugar,  including 
sugar  in  CCC  inventory  and  sugar 
products. 

§  1435.510    Adjustment  of  overall 
martceting  allotment 

(a)  The  overall  allotment  will  be 
adjusted  to  the  maximum  extent 
practicable,  upward,  downward,  or  will 
be  suspended,  to  prevent  the 
accumulation  of  sugar  acquired  by  the 
CCC.  Such  increase,  decrease,  or 
suspension  will  be  effective  at  the 
beginning  of  the  quarter  of  the  fiscal 
year  for  which  the  determination  is 
made. 

(b)  If  the  overall  marketing  allotment 
is  reduced  under  this  section  and  the 
quantity  of  sugar  marketed  for  the  fiscal 
year  in  which  the  reduction  is  made, 
including  that  pledged  as  price  support 
loan  collateral,  exceeds  the  decreased 
overall  allotment,  the  quantity  of  excess 
sugar  marketed  will  be  deducted  from 
the  next  year's  overall  marketing 
allotment,  if  any. 

S  1435.51 1    Crystalline  fructose  allotment 

(a)  An  allotment  for  cr>'stalline 
fructose  will  be  imposed  whenever 
allotments  are  established  for  cane  and 
beet  sugar  at  a  maximum  level 
equivalent  to  200,000  tons  of  sugar,  raw 
value,  or  159,757  tons  of  crystalline 
fructose,  during  the  fiscal  year  or  other 
period  in  which  marketing  allotments 
are  in  effect. 

(b)  At  any  time  a  crystalline  fructose 
allotment  is  in  effect,  no  manufacturer 


may  market  crystalline  fructose  in 
excess  of  the  manufacturer's  allotment. 
§1435.512    Marketing  allotmenU  for  can* 
and  beet  sugar. 

(a)  An  allotment  for  beet  sugar  and  an 
allotment  for  cane  sugar  will  be 
established  for  each  year  that  an  overall 
marketing  allotment  is  in  effect.  The 
beet  sugar  allotment  and  cane  sugar 
allotment  will  be  calculated  as  a  percent 
of  the  overall  marketing  allotment. 
These  percentage  factors  will  be 
announced  at  the  same  time  as  the 
overall  marketing  allotment. 

(1)  Each  allotment  will  be  equal  to  the 
product  of  multiplying  the  overall 
allotment  quantity  for  the  fiscal  year  by 
the  percentage  factor  established  for 
beet  sugar  and  cane  sugar,  respectively. 

(2)  The  sum  of  the  cane  allotment  and 
beet  allotment  may  never  exceed  the 
total  overall  marketing  allotment 

(b)  The  overall  marketing  allotment 
for  sugar  will  be  apportioned  between 
beet  sugar  and  cane  sugar  based  on 
percentage  factors  established  by  taking 
into  consideration: 

(1)  Past  marketings  of  sugar  processed 
from  sugarcane  and  sugar  beets  based 
on  the  average  production  for  sugarcane 
and  sugar  beets  from  the  1985  through 
1989  crops,  dropping  the  highest  and 
lowest  production  years; 

(2)  Processing  and  refining  capacity  in 
the  beet  and  cane  sectors;  and 

(3)  The  ability  of  the  cane  and  beet 
sectors  to  market  the  allotment  assigned 
to  it 

(c)  Each  of  the  three  criteria  used  to 
determine  the  percentage  factors 
specified  in  paragraph  (b)  of  this  section 
will  be  weighted  as  determined 
appropriate  by  CCC  for  each  year  that 
an>overall  allotment  is  in  effect. 

(d)  Except  in  the  case  when  deficits 
are  reassigned  in  accordance  with 

§  1435.516  of  this  subpart,  the  beet  sugar 
allotment  must  be  filled  from  sugar 
processed  directly  or  indirectly  from 
domestically  produced  sugar  beets  and 
the  cane  sugar  allotment  must  be  filled 
from  sugar  processed  directly  or 
indirectly  from  domestically  produced 
sugarcane. 

§  1435.513    State  cane  sugar  allotment 

The  allotment  for  cane  sugar  will  be 
allotted  among  cane-producing  States, 
based  on: 

(a)  The  average  of  marketings  of  sugar 
processed  from  sugarcane  in  the  two 
highest  years  of  production  from  each 
State  from  the  1985  through  1989  crops; 

(b)  Processing  capacity  in  each  State: 
and 

(c)  The  ability  of  processors  in  the 
State  to  market  the  sugar  covered  under 
the  allotment  assigned  to  the  State. 


(1)  The  weights  given  these  criteria 
will  be  the  same  as  those  used  to 
determine  the  overall  cane  allotment  in 
accordance  with  S  1435.512(c)  of  this 
subpart. 

(2)  The  cane  sugar  allotment  may  be 
filled  only  with  sugar  processed  from 
sugarcane  grown  in  the  subject  to  the 
allotment 

§  1435.514    Cane  and  t>eet  sugar  allotment 
adjustments. 

(a)  Cane  and  beet  sugar  marketing 
allotments  may  be  increased,  decreased, 
or  suspended  as  appropriate  based  on 
procedures  and  considerations  specified 
in  accordance  with  §5  1435.507  and 
1435.510  of  this  subpart.  Such 
adjustment  will  be  effective  at  the 
beginning  of  the  quarter  of  the  fiscal 
year  for  which  the  determination  is 
made. 

(b)  If  the  beet  marketing  allotment  is 
decreased  under  paragraph  (a)  of  this 
section  and  the  quantity  of  beet  sugar 
marketed  for  that  fiscal  year  by  all 
processors  covered  by  the  allotment, 
including  sugar  pledged  as  loan 
collateral  for  a  price  support  loan, 
exceeds  the  reduced  allotment  the 
marketing  allotment,  if  any,  next 
established  for  beet  sugar  will  be 
reduced  by  the  excess  marketed. 

(c)  If  State  marketing  allotments  are 
reduced  due  to  a  decrease  in  the  cane 
allotment  under  paragraph  (a)  of  this 
section  and  the  quantity  of  cane  sugar 
marketed  for  that  fiscal  year  by  all 
processors  covered  by  a  particular  State 
allotment  including  sugar  pledged  as 
loan  collateral  for  a  price  support  loan, 
exceeds  the  reduced  State  allotmpnt  the 
marketing  allotment,  if  any,  nex« 
established  for  that  State  will  be 
reduced  by  the  excess  marketed. 

§  1 435.5 1 5    Allocation  of  marketing 
allotments  to  processors. 

Whenever  cane  sugar  and  beet  sugar 
marketing  allotments  are  established  for 
a  fiscal  year  under  this  Subpart,  both 
cane  sugar  and  beet  sugar  processors 
will  receive  marketing  allocations  for 
that  fiscal  year. 

(a)  Allocation  to  processors  of  the 
State  cane  sugar  allotment  will  be  based 
on  the  processor's 

(1)  Processing  capacity. 

(2)  Average  of  marketings  of  sugar 
processed  from  sugarcane  during  the 
crop  years  1985  through  1989  excluding 
the  highest  and  lowest  production  years, 
and 

(3)  Ability  to  market  sugar  covered  by 
that  portion  of  the  State  allotment 
allocated. 

(b)  Allocation  to  processors  of  beet 
sugar  will  be  based  on  the  processor's 
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(1)  The  weights  given  these  criteria 
will  be  the  same  as  those  used  to 
determine  the  overall  cane  allotment  in 
accordance  with  §  1435.512(c)  of  this 
subpart. 

(2)  The  cane  sugar  allotment  may  be 
filled  only  with  sugar  processed  from 
sugarcane  grown  in  the  subject  to  the 
allotment 

§  1435.514    Cane  and  t>eet  sugar  allotment 
adiustments. 

(a)  Cane  and  beet  sugar  marketing 
allotments  may  be  increased,  decreased, 
or  suspended  as  appropriate  based  on 
procedures  and  considerations  specified 
in  accordance  with  SS  1435.507  and 
1435.510  of  this  subpart.  Such 
adjustment  will  be  effective  at  the 
beginning  of  the  quarter  of  the  fiscal 
year  for  which  the  determination  is 
made. 

(b)  If  the  beet  marketing  allotment  is 
decreased  under  paragraph  (a)  of  this 
section  and  the  quantity  of  beet  sugar 
marketed  for  that  fiscal  year  by  all 
processors  covered  by  the  allotment, 
including  sugar  pledged  as  loan 
collateral  for  a  price  support  loan, 
exceeds  the  reduced  allotment,  the 
marketing  allotment,  if  any.  next 
established  for  beet  sugar  will  be 
reduced  by  the  excess  marketed. 

(c)  If  State  marketing  allotments  are 
reduced  due  to  a  decrease  in  the  cane 
allotment  under  paragraph  (a)  of  this 
section  and  the  quantity  of  cane  sugar 
marketed  for  that  fiscal  year  by  all 
processors  covered  by  a  particular  State 
allotment  including  sugar  pledged  as 
loan  collateral  for  a  price  support  loan, 
exceeds  the  reduced  State  allotment  the 
marketing  allotment,  if  any,  nex« 
established  for  that  State  will  be 
reduced  by  the  excess  marketed. 

§  1 435.5 1 5    Allocation  of  marketing 
allotments  to  processors. 

Whenever  cane  sugar  and  beet  sugar 
marketing  allotments  are  established  for 
a  fiscal  year  under  this  Subpart,  both 
cane  sugar  and  beet  sugar  processors 
will  receive  marketing  allocations  for 
that  fiscal  year. 

(a)  Allocation  to  processors  of  the 
State  cane  sugar  allotment  will  be  based 
on  the  processor's 

(1)  Processing  capacity. 

(2)  Average  of  marketings  of  sugar 
processed  from  sugarcane  during  the 
crop  years  1985  through  1989  excluding 
the  highest  and  lowest  production  years, 
and 

(3)  Ability  to  market  sugar  covered  by 
that  portion  of  the  State  allotment 
allocated. 

(b)  Allocation  to  processors  of  beet 
sugar  will  be  based  on  the  processor's 


(1)  Processing  capacity, 

(2)  Marketings  of  sugar  processed 
from  sugar  beets  during  the  crop  years 
1985  through  1989  excluding  the  highest 
and  lowest  production  years,  and 

(3)  Ability  to  market  sugar  covered  by 
that  portion  of  the  allotment  allocated. 

(c)  Hearings  will  be  held  within  5 
working  days  following  the 
announcement  of  proposed  allotments 
and  allocations,  to  afford  all  interested 
persons  the  opportunity  to  comment  on 
the  allocations.  After  consideration  of 
comments  obtained  at  the  hearings,  a 
final  determination  on  allocations  will 
be  announced. 

(d)  Each  allocation  of  the  allotment  to 
the  processor  shall  be  increased  or 
decreased  by  the  same  percentage  that 
the  allotment  was  increased  or 
decreased. 

(e)  At  any  time  allotments  are  in 
effect  and  allocated  to  processors,  the 
total  of: 

(1)  The  quantity  of  sugar  marketed  by 
a  processor,  and 

(2]  The  quantity  of  sugar  pledged  as 
collateral  by  the  processor  for  a  CCC 
price  support  loan,  shall  not  exceed  the 
quantity  of  the  allocation  of  the 
allotment  made  to  the  processor. 

(f)  Paragraph  (e)  of  this  section  shall 
not  apply: 

(1)  To  the  marketing  during  a  fiscal 
year  of  sugar  pledged  in  that  fiscal  year 
as  collateral  for  a  CCC  price  support 
loan  after  the  sugar  has  been 
subsequently  redeemed;  or 

(2)  To  any  sale  of  sugar  by  a  processor 
to  another  processor  made  to  enable  the 
other  processor  to  fulfill  the  quantity  of 
the  allocation  of  the  aUotment  made  to 
the  other  processor. 

§  1435.516    Resssignment  of  deficits. 

(a)  Quarterly  reestimates  as  specified 
in  §  1435.507  of  this  subpart  will  be 
made  to  determine  whether  processors 
of  sugarcane  or  sugar  beets  will  be  able 
to  market  sugar  covered  by  the  portion 
of  the  allotment  allocated  to  them. 
These  determinations  will  be  made 
giving  due  consideration  to  current 
inventories  of  sugar,  estimated 
production  of  sugar,  and  expected 
marketings  and  any  other  pertinent 
factors. 

(b)  If  it  is  estimated  that  a  sugarcane 
processor  will  be  unable  to  market  the 
full  amount  of  the  processor's  allocation 
for  the  fiscal  year  in  which  an  allotment 
is  in  effect  this  deficit  will: 

(1)  Be  reassigned  proportionately  to 
the  allocations  of  processors  within  that 
State: 

(2)  If  the  deficit  cannot  be  eliminated 
after  reassignment  within  the  same 
Stale,  the  deficit  will  be  reassigned  to 


processors  in  the  other  cane  sugar 
States  based  on  the  State's  ability  to 
market  the  deficit  assigned  to  it;  and 

(3)  If  any  portion  of  the  deficit  remains 
after  paragraphs  {b)(l)  and  (b)(2)  of  this 
section  have  been  implemented,  it  will 
be  assigned  to  imports. 

(c)  If  it  is  estimated  that  a  sugar  beet 
processor  will  be  unable  to  market  the 
full  amount  of  the  processor's  allocation 
for  the  fiscal  year  in  which  an  allotment 
is  in  effect,  this  deficit  will: 

(1)  Be  reassigned  proportionately  to 
the  allocations  of  other  sugar  beet 
processors  depending  on  the  capacity  of 
the  other  processors  to  fill  the  portion  of 
the  deficit  to  be  assigned  to  them. 

(2)  If  any  portion  of  the  deficit  remains 
after  paragraph  (c)(1)  of  this  section  has 
been  implemented,  it  will  be  assigned  to 
imports;  and 

(d)  The  fiscal  year  allocation  of  each 
processor  who  receives  an  additional 
reassigned  deficit  amount  will  be 
increased  to  refiect  the  reassignment. 

§  1435.517-1435.520    [Reserved] 

§  1435.521    Ass:gnment  of  processor's 
allocation  to  producers. 

(a)  Every  cane  sugar  and  beet  sugar 
processor  shall  share  its  allocation  with 
everj'  producer  served  by  the  processor 
in  a  fair  and  equitable  manner. 

(b)  Whenever  allotments  for  a  fiscal 
year  are  allocated  to  processors 
pursuant  to  S  1435.515  of  this  subpart  or 
when  allocations  are  modified  due  to 
reestimates,  every  processor  of 
sugarcane  or  sugar  beets  must  provide 
to  CCC  such  adequate  assurances  as  are 
required  to  ensure  that  the  processor's 
allocation  will  be  shared  among 
producers  served  by  the  processor  in  a 
fair  and  adequate  manner  which  reflects 
each  producer's  production  history. 

(c)  Every  processor  subject  to  this 
section  will  provide  CCC  with 
assurances  that  every  producer  it 
serves,  proportionate  to  his  production 
history,  will  be  treated  the  same  as 
every  other  producer  with  whom  it 
contracts  in  that  fiscal  year.  Such 
information  must  be  furnished  to  CCC 
within  CO  days  following  the 
announcement  that  allotments  will  be  in 
effect  for  a  fiscal  year  or  the 
announcement  that  processor 
allocations  hue  been  modified  due  to  a 
reestimate. 

(d)  Any  producer  or  group  of 
producers,  or  processor  can  request 
arbitration  of  a  dispute  between  a 
processor  and  a  producer,  or  a  group  of 
producers,  with  respect  to  the  sharing  of 
the  processor's  allocation.  Arbitration 
will  be  available  from  CCC  at  the  State 
ASCS  office  in  which  the  processor  is' 
located.  Subsequent  review  of  the 


arbitration  decision  is  available  with  the 
Executive  Vice  President,  CCC,  or  a 
designee.  Any  arbitration  will  be  subject 
to  appeal  to  an  the  Office  of  the 
Administrative  Law  judge  of  the  U.S. 
Department  of  Agriculture. 

§  1435.522    Proportionatt  shares  for 
producers  of  sugarcane. 

(a)  Proportionate  shares  may  be 
implemented  by  CCC  in  any  State  in 
which  a  cane  sugar  allotment  has  been 
established  and  in  which  there  are  more 
than  250  sugarcane  producers. 

(b)  For  each  State  allotment  described 
in  paragraph  (a)  of  this  section,  CCC 
will  determine  whether  the  production 
of  sugar,  in  the  absence  of  proportionate 
shares,  will  be  greater  than  the  quantity 
needed  to  enable  processors  to  fill  their 
allotment  and  provide  a  normal 
carryover  inventory.  If  the 
determination  made  that  the  quantity  of 
sugar  produced  in  the  State,  plus  a 
normal  carryover  inventory,  will  exceed 
the  State's  allotment  for  the  fiscal  year, 
proportionate  shares  shall  be 
established  for  the  crop  of  sugarcane 
harvested  during  the  fiscal  year  that  the 
allotment  is  in  effect. 

(c)  Method  of  Determining.  For 
purposes  of  determining  proportionate 
shares  for  any  crop  of  sugar 

(1)  CCC  shall  establish  the  State's  per- 
acre  yield  goal; 

(2)  The  State  allotment  as  determined 
in  accordance  with  S  1435.513  of  this 
subpart  shall  be  converted  into  a  Stale 
acreage  allotment  by  dividing  the  State 
allotment  by  the  per-acre  yield  goal; 

(3)  A  uniform  reduction  percentage 
shall  be  established  for  the  crop  by 
dividing  the  State  acreage  allotment  by 
the  sum  of  all  acreage  bases  in  the  State 
as  determined  under  9  1435.523  of  this 
subpart;  atid 

(4)  The  uniform  reduction  percentage 
shall  then  be  applied  to  the  acreage  base 
established  for  each  farm  in  a  State 
covered  by  a  State  allotment  to 
determine  the  farm's  proportionate 
share  for  the  crop. 

§  1435.523    Estat>Hslwnent  of  acreage 
bases. 

(a)  A  sugarcane  crop  acreage  base 
shall  be  established  for  a  farm  shall  as 
the  simple  average  of  sugarcane 
harvested  for  sugar  and  seed  cane  on 
the  farm  in  each  of  the  five  crop  years 
preceding  the  crop  year  for  which 
proportionate  shares  are  being 
established. 

(b)  In  establishing  crop  acreage  bases 
or  proportionate  shares  for  sugarcane, 
CCC  will  not  take  into  consideration 
prevented  planting,  but  credit  will  be 
allowed  for  failed  acreage. 
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(c)  In  establishing  crop  acreage  bases, 
producers  who  have  not  reported  their 
sugarcane  acreage  will  be  allowed  to  do 
so  by  a  date  determined  and  announced 
by  CCC. 

(d)  The  crop  acreage  base  established 
for  the  farm  shall  be  used  to  determine 
the  farm's  proportionate  shares. 

(e)  The  regulations  at  7  CFR  parts  718 
and  719  of  this  title  shall  be  applicable 
to  this  subpart  except: 

(1)  as  provided  in  S  1435.528  of  this 
subpart; and 

(2)  the  reconstitution  of  farms  with  a 
sugar  crop  acreage  base  shall  not  be 
allowed  across  State  lines  if  one  of  the 
States  is  subject  to  the  implementation 
of  proportionate  shares  for  sugarcane. 

§  1435.524    Transfer  of  production  history 
by  producers  with  proportionate  shares. 

(a)  A  sugarcane  producer  on  a  farm 
may  transfer  the  P&CP  history  of  land 
owned,  operated,  or  controlled  by  the 
producer  to  any  other  farm  in  the  State 
that  is  owned,  operated,  or  controlled  by 
that  producer.  The  transfer  will 
permanently  reduce  the  transferring 
farm's  sugarcane  base  and  increase  the 
receiving  farm's  crop  acreage  base. 

(b)  The  owner  of  the  farm  must  agree 
to  the  transfer  by  signing  the 
application.  The  application  for  transfer 
must  be  requested  on  a  form  approved 
by  CCC. 

(c)  Producers  will  be  allowed  to 
transfer  P&CP  history  any  time  of  the 
year,  but  not  later  than  5  days  before  the 
beginning  of  harvest  in  the  county. 

(d)  Producers  may  transfer  a  portion 
or  all  of  the  P&CP  history  for  a  farm  in 
the  manner  prescribed  by  CCC. 

§  1435.525    Temporary  disaster  transfers. 

(a)  An  owner  of  a  farm  may  transfer 
for  a  year  a  proportionate  share  if  a 
natural  disaster  prevents  the  use  of  the 
proportionate  share  on  such  farm  in 
such  year. 

(b)  The  production  history  on  the 
transferring  farm  will  be  preserved  for  a 
period  from  1  to  3  years. 

(c)  P&CP  history  will  not  be  increased 
on  the  receiving  farm. 

(d)  Producers  will  be  required  to: 

(1)  Initiate  the  transfer  in  the  county 
ASCS  office  where  the  proportionate 
shares  are  established,  and 

(2)  Obtain  approval  from  both  the 
transferring  and  receiving  county  ASC 
committee. 

(e)  A  date  shall  be  established  by  the 
State  ASC  committee  by  which  time  all 
transfers  are  required  to  be  reported  but 
in  no  event  shall  the  deadline  be  later 
than  5  days  before  normal  harvest  of 
sugarcane  in  the  county. 


§  1435.526    Acreage  reports. 

(a)  A  report  of  planted  and  failed 
acreage  shall  be  required  with  respect  to 
farms  that  produce  sugarcane  for  sugar 
or  seed.  Such  report  shall  also  specify 
the  acreage  intended  for  harvest  as 
sugar  or  seed. 

(b)  The  reports  required  under 
paragraph  (a)  of  this  section  shall  be  on 
farms  prescribed  by  CCC  and  shall  be 
filed  with  the  county  ASC  committee  by 
the  applicable  final  reporting  date 
established  by  CCC  which  is  available 
at  the  applicable  State  and  county  ASCS 
office.  Such  report  shall  be  filed  by: 

(1)  Farm  operator 

(2)  Farm  owner  or 

(3)  A  duly  authorized  representative: 

(c)  Acreage  reports  will  be  used  to 
determine  compliance  with  the 
proportionate  share  and  eligibility  for 
future  proportionate  shares. 

(d)  An  acreage  report  may  be 
accepted  after  the  established  date  for 
reporting  if  evidence  is  still  available  for 
inspection  which  may  be  used  to  make  a 
determination  with  respect  to: 

(1)  The  existence  of  the  crop; 

(2)  The  use  made  of  the  crop; 

(3)  The  lack  of  crop:  or 

(4)  A  disaster  condition  affecting  the 
crop. 

(e)  The  farm  operator  shall  pay  the 
cost  of  a  farm  visit  by  an  authorized 
ASCS  employee  unless  the  county  ASC 
committee  has  determined  that  failure  to 
report  in  a  timely  manner  was  beyond 
the  producer's  control. 

(f)  The  farm  operator  may  revise  a 
report  of  acreage  to  change  the  acreage 
reported.  Revised  reports  shall  be  filed 
in  accordance  with  instructions  issued 
by  CCC  and  shall  be  accepted  at  any 
time  if  evidence  exists  for  inspection 
and  determination  of: 

(1)  The  existence  of  the  crop; 

(2)  The  use  made  of  the  crop; 

(3)  "The  lack  of  crop;  or 

(4)  A  disaster  condition  affecting  the 
crop;  and 

(5)  The  farm  has  been  selected  for 
inspection  and  acreage  has  been 
determined  or  harvesting  of  sugarcane 
has  begun  on  the  farm. 

§  1435.527    Farm  inspections. 

(a)  A  representative  number  of  farms 
selected  in  accordance  with  instructions 
issued  by  CCC  shall  be  inspected  by  an 
authorized  representative  of  ASCS  to 
ascertain  the  acreage,  or  to  determine 
that  the  acreage  harvested  for  sugar  or 
seed  does  not  exceed  the  proportionate 
shares  on  the  farm. 

(b)  The  following  farms  will  be 
inspected: 

(1)  Any  farm  producing  sugarcane  in 
which  a  member  or  employee  of  the 
State  or  county  ASC  committees,  or 


such  individual's  spouse,  has  an  interest 
in  the  farm. 

(2)  Any  farm  in  which  the  sugarcane 
producer  also  has  a  controlling  interest 
in  a  processing  facility. 

(3)  A  farm  for  which  a  review  of  a 
report  submitted  by  the  producer 
indicates  that  data  is  not  valid. 

(4)  A  farm  for  which  the  harvested 
acreage  exceeds  the  farm's 
proportionate  share,  and  the  producer 
diverts  the  excess  sugarcane  to  uses 
other  than  for  processing  or  seed. 

(5)  Farms  for  which  an  ASCS-574  is 
filed  for  failed  acreage  credit. 

(c)  The  county  ASCS  office  will 
conduct  random  inspections.  Farms  will 
be  randomly  selected  to  determine 
accuracy  of  acreage  reported  and 
harvested  for  processing  or  seed. 

§  1435.528    Tolerance  rules. 

(a)  Tolerance  rules  will  not  apply: 

(1)  To  the  acreage  for  which 
measurement  service  was  furnished. 

(2)  To  official  fields  when  the  entire 
field  is  devoted  to  sugarcane. 

(b)  Tolerance  is  the  larger  of  1.0  acre 
or  5  percent  not  to  exceed  10.0  acres. 
Sugarcane  acreage  shall  be  considered 
to  have  met  applicable  tolerance 
requirements  if  the  determined  acreage 
does  not  differ  from  the  reported 
acreage  by  more  than  the  tolerance. 

§  1435.529    Penalties  and  assessments. 

(a)  Any  processor  who  markets  sugar 
in  excess  of  the  processor's  allocation 
shall  pay  to  CCC  a  civil  penalty  in  an 
amount  equal  to  3  times  the  U.S.  market 
value,  for  the  year  in  which  the  violation 
was  committed,  of  that  quantity  of  sugar 
involved  in  the  violation. 

(b)  Any  manufacturer  of  crj'stalline 
fructose  who  markets  crystalline 
fructose  in  excess  of  the  applicable 
marketing  allotment  shall  pay  to  CCC  a 
civil  penalty  in  an  amount  equal  to  3 
times  the  U.S.  market  value,  for  the  year 
in  which  the  violation  was  committed,  of 
that  quantity  of  crystalline  fructose 
involved  in  the  violation. 

(c)  Any  producer  of  sugarcane  whose 
farm  has  been  assigned  a  proportionate 
share,  and  who  knowingly  harvests  an 
acreage  of  the  crop  for  sugar  or  seed  in 
excess  of  the  farm's  proportionate  share, 
shall  pay  to  CCC  a  civil  penalty  in  an 
amount  equal  to  3  times  the  U.S.  market 
value,  for  the  year  in  which  the  violation 
was  committed,  of  that  quantity  of  sugar 
involved  in  the  violation  based  on  the 
State's  per-acre  yield  goal.  However, 
civil  penalties  will  not  be  assessed 
when  the  producer  has  harvested 
acreage  for  sugar  or  seed  in  excess  of 
the  farm's  proportionate  share,  if  the 
excess: 
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such  individual's  spouse,  has  an  interest 
in  the  farm. 

(2)  Any  farm  in  which  the  sugarcane 
producer  also  has  a  controlling  interest 
in  a  processing  facility. 

(3)  A  farm  for  which  a  review  of  a 
report  submitted  by  the  producer 
indicates  that  data  is  not  valid. 

(4)  A  farm  for  which  the  harvested 
acreage  exceeds  the  farm's 
proportionate  share,  and  the  producer 
diverts  the  excess  sugarcane  to  uses 
other  than  for  processing  or  seed. 

(5)  Farms  for  which  an  ASCS-574  is 
filed  for  failed  acreage  credit. 

(c)  The  county  ASCS  office  will 
conduct  random  inspections.  Farms  will 
be  randomly  selected  to  determine 
accuracy  of  acreage  reported  and 
harvested  for  processing  or  seed. 

§  1435.528    Tolerance  rules. 

(a)  Tolerance  rules  will  not  apply: 

(1)  To  the  acreage  for  which 
measurement  service  was  furnished. 

(2)  To  official  fields  when  the  entire 
field  is  devoted  to  sugarcane. 

(b)  Tolerance  is  the  larger  of  1.0  acre 
or  5  percent  not  to  exceed  10.0  acres. 
Sugarcane  acreage  shall  be  considered 
to  have  met  applicable  tolerance 
requirements  if  the  determined  acreage 
does  not  differ  from  the  reported 
acreage  by  more  than  the  tolerance. 

§  1435.529    Penalties  and  assessments. 

(a)  Any  processor  who  markets  sugar 
in  excess  of  the  processor's  allocation 
shall  pay  to  CCC  a  civil  penalty  in  an 
amount  equal  to  3  times  the  U.S.  market 
value,  for  the  year  in  which  the  violation 
was  committed,  of  that  quantity  of  sugar 
involved  in  the  violation. 

(b)  Any  manufacturer  of  crystalline 
fructose  who  markets  crystalline 
fructose  in  excess  of  the  applicable 
marketing  allotment  shall  pay  to  CCC  a 
civil  penalty  in  an  amount  equal  to  3 
times  the  U.S.  market  value,  for  the  year 
in  which  the  violation  was  committed,  of 
that  quantity  of  crystalline  fructose 
involved  in  the  violation. 

(c)  Any  producer  of  sugarcane  whose 
farm  has  been  assigned  a  proportionate 
share,  and  who  knowingly  harvests  an 
acreage  of  the  crop  for  sugar  or  seed  in 
excess  of  the  farm's  proportionate  share, 
shall  pay  to  CCC  a  civil  penalty  in  an 
amount  equal  to  3  times  the  U.S.  market 
value,  for  the  year  in  which  the  violation 
was  committed,  of  that  quantity  of  sugar 
involved  in  the  violation  based  on  the 
State's  per-acre  yield  goal.  However, 
civil  penalties  will  not  be  assessed 
when  the  producer  has  harvested 
acreage  for  sugar  or  seed  in  excess  of 
the  farm's  proportionate  share,  if  the 
excess: 


I     (1)  Acreage  was  harvested  prior  to 
CCC's  announcement  that  proportionate 
shares  are  in  effect;  or 
I     (2)  The  excess  harvest  is  diverted  to  a 
use  other  than  sugar  or  seed  if: 

(i)  The  sugarcane  producer  requests 
and  pays  for  a  field  inspection  by  CCC, 
and 

(ii)  A  representative  of  CCC  verifies 
the  disposal  of  the  excess  harvest. 

(d)  Any  person  who  files  a  false  or 
inaccurate  acreage  report  which 
exceeds  tolerance  will  be  subject  to  an 
assessment  calculated  by  multiplying 
the  difference  between  the  reported  and 
determined  acreage  of  sugarcane,  times 
the  State  yield-goal,  times  25  percent  of 
the  National  loan  rate  when  the 
difference  between  the  reported  and 
determined  acreage  exceeds  tolerance. 

(e)  Any  person  who  knowingly 
violates  any  provision  of  this  part  is 
subject  to  the  assessment  of  a  civil 
penalty  by  CCC  of  not  more  than  $5,000 
for  each  violation. 

§1435.530    Appeals. 

(a)  A  manufacturer  of  crystalline 
fructose  who  has  been  determined  -to 
have  marketed  crystalline  fructose  in 
excess  of  the  applicable  allotment  may 
request  review  of  such  determination 
pursuant  to  the  ASCS  appeal  procedure 
set  forth  at  part  780  of  this  title  by  filing 
an  appeal  with  DAPPD,  ASCS. 

(b)  A  processor  of  either  sugar  cane  or 
sugar  beets  who  has  been  determined  to 
have  marketed  sugar  in  excess  of  the 
assigned  allocation  may  request  review 
of  such  determination  pursuant  to  the 
ASCS  appeal  procedures  set  forth  at 
part  780  of  this  title  by  filing  an  appeal 
with  DAPPD,  ASCS. 

(c)  A  processor  of  either  sugar  cane  or 
sugar  beets  who  disagrees  with  the 
amount  of  the  allocation  assigned  by 
CCC  may  appeal  the  amount  of  the 
allocation  to  the  Office  of  the 
Administrative  Law  Judge  of  the  U.S. 
Department  of  Agriculture. 

(d)  Producers  who  disagree  with  a 
determination  of  excess  acreage 
harvested  may  appeal  the  determination 
to  the  Office  of  the  Administrative  Law 
Judge  of  the  U.S.  Department  of 
Agriculture. 

(e)  An  arbitration  decision  and  its 
review  by  the  Executive  Vice  President, 
CCC  will  be  subject  to  appeal  to  the 
Office  of  the  Administrative  Law  Judge 
of  the  U.S.  Department  of  Agriculture. 

(f)  All  appeals  must  be  filed  within  20 
days  after  the  determination  at  issue  is 
effective.  The  appeal  must  be  in  writing. 


Signed  the  25th  day  of  November.  1991  in 
Washington.  DC. 
Keith  D.  Bjerke, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
jFR  Doc.  91-28819  Filed  11-26-91;  5:00  pm| 

BILLING  COOC  3410-OS-M 


Rural  Telephone  Bank 

7  CFR  Part  1610 

Rural  Electrification  Administration 

7  CFR  Parts  1717  and  1744 

Review  and  Revision  of  Rural 
Electrification  Administration  and 
Rural  Telephone  Bank  Loan 
Documents  and  Lien  Accommodation 
Procedures 

agency:  Rural  Electrification 

Administration,  and  Rural  Telephone 

Bank,  USDA. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  and  the  Rural 
Telephone  Bank  (RTB)  are  working  on 
projects  to  consider  possible  revisions 
that  may  be  desirable  in  the  forms  and 
content  of  REA  Telephone,  REA  Electric 
and  RTB  mortgages  and  related  loan 
documents,  including  lien 
accommodation  procedures.  Suggestions 
are  invited  on  the  documents  related  to 
any  or  all  of  the  three  program  areas. 
DATES:  Comments  must  be  received  by 
REA  or  carry  a  postmark  or  equivalent 
by  January  2, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  William  F.  Albrecht, 
Director,  Program  Support  Staff  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2234-S,  14th  &  Independence  Avenue, 
SW.,  Washington.  DC  20250-1500.  REA 
requires  a  signed  original  and  3  copies 
of  all  comments  (7  CFR  1700.30(e)).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
2238-S  (address  as  above)  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT 
F.  Lamont  Heppe,  Jr.,  Deputy  Director 
Director,  Program  Support  Staff,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2234-S,  at  the  above  address. 
Telephone:  (202)  720-9950. 
SUPPLEMENTARY  INFORMATION:  As  part 

of  its  ongoing  codification  effort.  REA  is 
working  on  various  post  loan  regulations 
that  will  include  the  lien 
accommodation  procedures  and  the  loan 
documents  used  by  the  loan  programs 


administered  by  REA.  The  proposed 
rules  covering  loan  documents  would  be 
codified  at  7  CFR  part  1610  for  RTB 
loans.  7  CFR  part  1717  for  REA  electric 
loans  and  7  CFR  part  1744  for  REA 
telephone  loans.  As  part  of  this  project. 
REA  is  considering  possible  revisions  in 
the  forms  and  content  of  loan 
documents,  particularly  in  the 
mortgages.  It  has  been  suggested  that 
the  mortgage  documents  themselves  are 
too  cumbersome  and  contain 
information  which  should  be  codified,  or 
would  more  appropriately  belong  in  loan 
contracts.  Comments  are  invited, 
especially  in  the  areas  of  conditions 
and  procedures  for  permitting  additional 
loans  under  the  mortgage,  and  the 
sharing  of  rights  and  remedies  by 
secured  creditors.  Copies  of  sample  REA 
electric  and  telephone  mortgages  and 
other  loan  documents  are  available 
from,  F.  Lamont  Heppe,  Jr.,  Deputy 
Director,  Program  Support  Staff,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2234-S,  14th  &  Independence  Avenue. 
SW.,  Washington,  DC  20250-1500. 

Authority:  7  U.S.C.  901-950(b);  Public  Law 
99-591;  Delegation  of  Authority  by  the 
Secretary  of  Agriculture.  7  CFR  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Development,  7  CFR  2.72. 
7  U.SC.  901  et  seq..  7  U.S.C.  1921  et  seq. 

Date:  November  22, 1991. 
Gary  C.  Byrne, 
Administrator 
[PR  Doc.  91-28811  Filed  11-29-91;  8.45  am| 

BILUNG  CODE  M10-15-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  103.  214.  223.  223a,  248. 
264,  and  292 

[INS  No.  1324-911 

RIN1115-AC20 

Changes  In  Processing  Procedures  for 
Certain  Applications  and  Petitions  for 
Immigration  Benefits 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Proposed  rule. 

summary:  This  proposed  rule'W'ould 
clarify  and  streamline  evidence  rules 
and  the  processes  by  which  persons 
may  apply  for  and  receive  certain 
immigration  documents  and  benefits.  It 
would  also  revise  how  the  Service 
notifies  applicants  and  petitioners  of 
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decisions,  and  would  modify  how  the 
Service  communicates  with  apphcants 
and  peftitioners  represented  by  an 
attorney  or  other  representative.  The 
rule  is  necessary  to  streamline 
operations  sad  improve  service  to  the 
pablic 

DATES:  Written  comments  must  be 
received  on  or  before  January  2. 1992. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch.  Records  Systems  Oivision. 
Immigration  aad  Naturalization  Service, 
room  5304.  425 1  Street.  NW, 
Washingtoa  DC  20538.  To  ensure  proper 
handling,  please  reference  INS  Number 
1324-91  on  your  correspondence. 
fOK  FUmteil  INFOMMATION  CONTACT: 
Michael  L  Aytes.  Director  of  Service 
Center  Opera  bons.  Immigration  and 
Naturalisation  Service,  room  5250,  425  I 
Street  J^rW..  Washington.  DC  20536. 
telephone  (202)  514-3156. 
SUPPLCMENTAirr  iNFOmNATlON:  Several 
years  ago.  the  Ser%'ice  began  to  take  a 
comprehensive  look  at  how  it  processes 
appbcations  and  petitions  for 
immigratioD  benefits.  This  process, 
called  Project  2000.  has  led  to  a  number 
of  steps  which  have  begun  to  improve 
significantly  both  efficiency  and  the 
quality  of  service. 

This  proposed  rule  stems  from  this 
project  and  from  the  need  to  make 
further  procedural  improvements  to 
implement  efficiently  the  Immigration 
Act  of  1990.  Public  Law  101-649,  and 
handle  the  additional  work  it  creates. 
The  rule  is  designed  to  simplify  and 
streamline  procedures  for  filing  and 
processing  various  applications  and 
petitions  for  immigration  benefits  in 
order  to  Bake  it  easier  for  apphcants 
and  petitioners  to  understand  how  to 
apply  for  immigration  benefits.  The  rule 
would  affect  notification  and  evidence 
procedures,  and  would  also  make 
specific  changes  in  how  certain 
applications  and  petitions  are 
processed. 

NotificatioD  Procedures 

This  rule  would  change  notification 
procedures  where  an  applicant  or 
petitioner  has  an  attorney  or  other 
authorized  representative.  The  Service 
currently  sends  a  notice  to  the  applicant 
and  sends  a  separate  notice  to  the 
representative.  Sending  two  notices  is 
costly,  and  sometimes  causes  oonfusion. 
Under  this  rule,  the  Service  would  fully 
recognize  the  authorization  of 
representation  and  communicate  with 
the  applicant  or  petitioner  through  the 
attorney  or  repreeentative.  This  would 
mean  sending  one  ■notice. 


This  change  means  the  Service  mu«t 
have  more  definitive  evidence  that  the 
person  has  authorized  the 
representaticn.  Accordin^y.  this  rule 
would  require  that  applicants  and 
petitioners  sign  the  Notice  of  Entry  or 
Appearance  as  Attorney  or 
Representative  {Form  G-28)  to  authorize 
representation. 

Since  the  Service  now  does  not 
communicate  with  an  applicant  or 
petitioner  through  his  or  her  auihorized 
representative,  we  recognize  a  broad 
range  of  persons  as  representatives. 
Mowever.  in  order  to  deal  with  the 
applicant  or  petitioner  through  his  or  her 
authorized  representative,  this  rule 
would  iiHMt  the  types  of  representatives 
who  may  file  aottces  of  appearance  in 
application  aad  petition  proceedings. 
This  rule  would  limit  recognition  in 
application  and  petition  proceedings  to 
attorneys  and  accredited 
representatives  ef  organizations 
accredited  by  the  Board  of  Immigration 
Appeals. 

The  Service  also  proposes  to  revise 
§  103.5a  to  limit  the  mailing  of  adverse 
notices  on  applications  and  petitions  by 
certified  mail.  In  the  interest  of  economy 
and  ^neamltRing  operations,  the 
proposed  change  would  limit  this 
practice  to  instances  where  the  action 
would  place  the  appUcant  out  of  status. 

Submitting  Copies  of  Evidence 

in  the  past,  the  Service  required  that 
an  applicant  or  petitioner  submit 
original  documents  along  with  a 
photocopy,  or  submit  cofues  that  have 
already  been  certified  by  a  Service 
officer,  attorney,  or  accredited 
representative.  To  reduce  the  burden  on 
the  public  and  to  streamline  processing, 
the  Service  proposes  to  change  this 
process  to  allow  applications  and 
petitions  to  be  filed  with  photocopies  of 
most  documents. 

This  would  include  photocopies  of 
alien  registration  cards,  naturalization 
certificates,  certificates  of  citizenship, 
and.  in  certain  instances.  Form  1-94. 
Nonimmigrant  Arrival-Departure 
Document,  when  used  to  establish  the 
immigration  status  of  a  petitioner  or 
applicant.  The  Service  has  developed 
database  systems  to  verify 
naturalizabon  and  admission  as  an 
immigrant  Although  the  restrictions 
imposed  by  18  U.S.C.  142e(h)  and  8 
U.S.C  1306  make  it  a  punishable  offense 
for  a  person  to  make  a  copy  of  these 
documents  for  an  imlawful  purpose,  it  is 
not  considered  an  unlawful  purpose  to 
make  a  copy  to  file  with  an  application 
or  petition. 

However,  documents  such  as  labor 
certifications,  medical  examination 
forms,  and  Form  lAP-66.  which  are 


issued  so  they  can  be  filed  with  an 
application  or  petition,  would  still  have 
to  be  submitted  in  the  original.  Service- 
issued  documents  which  have  expired  or 
which  need  to  be  annotated  would  also 
have  to  be  filed  in  the  original. 

Further,  under  this  rule,  if  an  applicant 
or  petitioner  chose  to  submit  original 
documents  instead  of  copies,  the  Service 
could  retain  those  originals  in  the 
record.  To  ensure  that  copies  are 
accurate,  the  rule  would  also  allow  the 
Service,  after  reviewing  the  application 
or  petition,  to  request  original 
documents  where  deemed  necessary. 
Such  originals  would  be  returned  when 
no  longer  required.  The  rule  would  also 
allow  the  Service  to  deny  an  application 
or  petition  when  requested  originals  are 
not  submitted. 

Initial  Evidence 

Most  applicants  and  petitioners  are 
eventually  found  eligible  for  the 
immigration  benefits  for  which  they 
apply,  and  want  to  file  their  applications 
and  petitions  with  the  evidence 
necessary  to  establish  eligjbihty  so  their 
requests  are  processed  promptly  and 
correctly.  However,  many  current  rules 
and  forms  concentrate  on  discussions  of 
eligibility  standards,  not  the  documents 
needed  to  establish  that  a  person  meets 
the  standard  Thus,  applicants  and 
petitioners  must  often  translate  these 
standards  for  themselves. 

The  Service  now  accepts  any 
application  or  petition  that  is  signed  and 
submitted  with  the  correct  fee.  As  a 
result,  we  receive  a  large  number  of 
applications  and  petitions  without  basic 
evidence  to  estabhsh  a  basis  for  filing. 
In  those  cases  we  either  hold  the  case 
and  request  that  the  applicant  or 
petitioner  submit  the  required  items,  or 
send  the  case  back  to  him  or  her  to  be 
resubmitted  with  the  items.  These  cases 
must  go  through  the  review  process  a 
second  time  after  the  evidence  is 
submitted.  This  not  only  extends  the 
processing  time  for  these  cases,  but  the 
sheer  volume,  combmed  with  the 
additional  resources  this  added  process 
requires,  delays  overall  processing  for 
all  cases,  and  increases  overall 
processing  costs.  The  current  standard 
also  results  in  an  unfair  advantage  to 
those  who  file  before  obtaining  basic 
necessary  supporting  evidence. 

To  provide  additional  information  to 
applicants  and  petitioners,  on  our  new 
and  revised  application  and  petition 
forms  the  Service  will  describe  what 
initial  evidence  must  be  filed  with  an 
application  or  petition  to  establish  a 
basis  for  eligibility.  These  descriptions 
will  serve  to  translate  broad  eligibility 
standards  into  specific  documents.  This 
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issued  so  they  can  be  filed  with  an 
application  or  petition,  would  still  have 
to  be  submitted  in  the  original.  Service- 
issued  documenls  which  have  expired  or 
which  need  lo  be  annotated  would  also 
have  to  be  filed  in  the  ori^nal. 

Further,  under  this  rale,  if  an  applicant 
or  petitioner  chose  to  submit  original 
documents  instead  of  copies,  the  Service 
could  retain  those  originals  in  the 
record.  To  ensure  that  copies  are 
accurate,  the  rule  would  also  allow  the 
Service,  after  reviewing  the  application 
or  petition,  to  request  original 
documents  where  deemed  necessary. 
Such  originals  would  be  returned  when 
no  tanger  required.  The  rule  would  abo 
allow  the  Service  to  deny  an  application 
or  petition  when  ieque3tcd  originals  are 
not  submitted. 

Initial  Evidence 

Most  applicants  and  petitioners  are 
eventually  found  eligible  for  the 
inuntgration  benefits  for  which  they 
apply,  and  want  to  file  their  applications 
and  petitions  with  the  evidence 
necessary  to  establish  ehgibdity  so  their 
requests  are  processed  promptly  and 
correctly.  However,  many  current  rules 
and  forms  concentrate  on  discussions  of 
eligibility  standards,  not  the  documents 
needed  to  establish  that  a  person  meets 
the  standard.  Thus,  applicants  and 
petitioners  must  often  translate  these 
standards  for  themselves. 

The  Service  now  accepts  any 
application  or  petition  that  is  signed  and 
submitted  with  the  correct  fee.  As  a 
result,  we  receive  a  large  number  of 
applications  and  petitions  without  basic 
evidence  to  estabHsh  a  basis  for  filing. 
In  those  cases  we  either  hold  the  case 
and  request  that  the  applicant  or 
petitioner  submit  the  required  items,  or 
send  the  case  back  to  him  or  her  to  be 
resubmitted  with  the  items.  These  cases 
must  go  through  the  review  process  a 
second  lirae  after  the  evidence  is 
submitted.  This  not  only  extends  the 
processing  time  for  these  cases,  but  the 
sheer  volume,  combmed  with  the 
additional  resources  this  added  process 
requires,  delays  overall  processing  for 
all  cases,  and  increases  overall 
processing  costs.  The  currrait  standard 
also  results  in  an  unfair  advantage  to 
those  who  file  before  obtaining  basic 
necessary  supporting  evidence. 

To  provide  additional  information  to 
apphcants  and  petitioners,  on  our  new 
and  revised  applicabon  and  petition 
forms  the  Service  will  describe  what 
initial  evidence  must  be  filed  with  an 
application  or  petition  to  establish  a 
basis  for  eligibility.  These  descriptions 
will  serve  to  translate  broad  ebgibility 
standards  into  specific  documents.  This 


will  significantly  clarify  eligibility 
standards  for  the  public. 

The  increased  emphasis  on  applicants 
and  petitioners  gathering  the  basic 
documentation  necessary  before  they 
file  increases  the  need  for  a  mechanism 
to  ensure  that  others  do  not 
intentionally  file  without  such 
documents  to  establish  an  earlier 
priority  or  processing  date.  This  date 
establishes  the  order  in  which  a  case  is 
processed,  and,  for  immigrant  petitions, 
establishes  the  order  of  immigrant  visa 
issuance.  In  most  cases  the  priority  and 
processing  dates  are  the  date  the 
application  or  petition  is  filed.  However, 
this  encourages  certain  applicants  and 
petitioners  to  file  before  they  have 
necessary  documents  in  order  to 
establish  the  earliest  possible 
processing  or  priority  date,  since  they 
know  the  existing  process  allows  them 
to  retain  the  earlier  date  while  they 
gather  the  necessary  documents.  This 
creates  an  unfair  advantage  for  those 
persons  over  those  who  wait  to  file  until 
they  have  gathered  the  necessary 
documents.  It  often  has  implications 
with  regard  to  an  individual's  status  in 
the  U.S.  It  also  increases  overall 
processing  costs  and  workload,  which 
acts  to  delay  processing  for  all 
applicants  and  petitioners. 

The  Immigration  Act  of  1990  heightens 
the  importance  of  improving  filing 
procedures  because  it  creates  a 
significant  amount  of  additional  work, 
and  because  of  the  possible  effect  of  the 
new  statutory  provisions  which  limit  the 
number  of  certain  types  of 
nonimmigrants  who  may  enter  the 
United  States.  Unlike  immigrant 
petitions,  which  may  be  used  in  later 
years,  nonimmigrant  petitions  filed  after 
the  annual  limits  have  been  reached 
cannot  simply  be  approved  and  held 
until  the  next  year  because  the  offered 
employment  is  temporary  and  for  a 
specific  period  of  time. 

The  prospect  that  the  limit  on  the 
number  of  workers  in  these  categories 
may  be  reached  during  a  year  may  lead 
to  more  applications  and  petitions  being 
filed  without  proper  documents  to 
"reserve"  a  place  for  later  use.  This,  in 
turn,  could  lead  to  situations  where 
"reserved"  places  are  not  used  because 
the  petition  is  not  resubmitted  or.  if 
resubmitted,  is  not  approved. 

To  address  the  current  and  potential 
problem,  and  to  efficiently  and 
effectively  administer  the  Immigration 
and  Nationality  Act.  as  revised  by  the 
Immigration  Act  of  1990.  this  rule  adds  a 
mechanism  to  modify  the  fihng  process 
so  it  does  not  encourage  certain 
applicants  and  petitioners  to  file  without 
basic  documentation.  The  rule  would 
allow  the  Service  to  deny  an  application 


or  petition  filed  without  the  eligibility 
information  required  by  the  form  or 
without  initial  evidence  of  eligibility 
required  by  the  form.  Such  a  denial 
would  not  preclude  the  filing  of  a  new 
application  of  petition  with  the  required 
information  and  evidence. 

This  requirement  would  not  limit 
eligibility,  or  deny  the  right  to  file  an 
application  or  petition.  It  would  simply 
ensure  that  applicants  and  petitioners 
obtain  the  basic  documents  necessary  to 
establish  eligibility  before  they  file  their 
application  or  petition.  This  will  mean 
that  a  final  decision  can  be  reached 
after  a  single  review  on  a  much  higher 
percentage  of  cases,  which  will 
significantly  improve  the  processing  of 
individual  cases  and  the  overall 
processing  of  all  applications  and 
petitions. 

The  Service  is  sensitive  to  the  fact 
that  a  significant  number  of  applicants 
and  petitioners  are  unfamiliar  with  the 
English  language  and  with  government 
processes.  The  initial  evidence 
requirements  are  designed  to  provide 
much  clearer  information  about  what 
documents  must  be  filed  with  an 
application  or  petition,  and,  through 
those  documentary  requirements,  to 
clarify  eligibiUty  standards.  Brief 
documentation  requirements  will 
significantly  reduce  confusion  and 
questions  from  current  levels.  In 
addition,  any  person  uncertain  about  the 
requirements  can  contact  the  Service  for 
clarification  before  filing. 

Additional  Evidence 

The  Service  now  sends  back  a  very 
high  percentage  of  cases  to  applicants 
and  petitioners  for  more  evidence.  As 
discussed  above,  in  part  this  reflects  a 
lack  of  clarity  about  what  evidence  is 
required.  It  also  stems  from  the  fact  the 
Service  does  not  now  impose  any  initial 
evidence  requirements,  but  simply 
accepts  any  application  or  petition 
which  is  signed  and  has  the  correct  fee. 
These  problems  would  be  addressed  by 
the  new  initial  evidence  explanations  on 
revised  forms  and  regulations,  and  by 
the  requirement  that  an  application  or 
i;>etition  must  be  filed  with  that  initial 
evidence. 

However,  there  will  always  be  some 
instances  where  it  is  necessary  to 
request  more  documentation,  or  other 
material,  from  an  applicant  or  petitioner. 
For  example,  there  are  unusual 
circumstances,  and  cases  where  the 
initial  evidence,  or  other  evidence,  leads 
to  additional  questions  which  must  be 
answered  before  it  can  be  determined  if 
the  applicant  or  petitioner  has  fully 
demonstrated  eligibility  for  the 
requested  benefit. 


To  obtain  such  added  material,  in 
some  instances  the  Service  holds  the 
application  or  petition  and  requests  the 
material.  In  many  others  it  sends  the 
application  or  petition  back  to  the 
applicant 

The  process  of  returning  applications 
and  petitions  slows  overall  processing 
and  increases  costs  since  the 
application,  and  all  attachments,  are 
sent  back.  This  process,  and  the 
subsequent  resubmission  by  the 
applicant  or  petitioner,  means  the  paper 
forms  and  documents  are  moved  back 
and  forth  several  times,  which  increases 
the  possibility  of  loss.  In  addition.  INS 
loses  control  of  the  application  or 
petition  when  we  send  it  back,  which 
creates  additional  processing  problems 
and  limits  our  ability  to  answer  an 
applicant's  or  petitioner's  questions  or 
requests  for  clarification.  The  current 
process  also  places  the  burden  on 
applicants  and  petitioners  to  obtain 
whatever  is  requested  before 
resubmitting  their  application  or 
petition.  This  creates  additional 
problems  when  combined  with  the  fact 
that  since  the  adjudication  of  many 
types  of  applications  and  petitions  is 
complicated,  with  significant 
discretionary  authority  delegated  to 
individual  examiners  to  speed 
processing,  different  examiners  may  at 
times  request  different  material. 

Since  the  initial  evidence 
explanations  and  requirements 
proposed  in  this  rule  would  significantly 
reduce  the  nimiber  and  percentage  of 
applications  and  petitions  which  require 
additional  evidence  or  explanation,  the 
Service  proposes  to  stop  returning 
applications  and  petitions  filed  after  the 
initial  evidence  process  explained  above 
is  implemented.  Where  required  initial 
evidence  is  submitted,  the  application  or 
petition  would  be  kept  by  the  Service 
until  approved  or  denied.  If  more 
evidence  is  necessary,  the  Service 
would  request  it  and  give  the  applicant 
or  petitioner  60  days  to  respond.  He  or 
she  would  have  several  options,  ranging 
from  complying  with  the  request  to 
asking  for  a  decision  based  on  the 
material  already  submitted. 

This  change  would  not  alter  the  fact 
that  an  applicant  or  petitioner  must 
demonstrate  eligibility  for  any  requested 
immigration  benefit.  Therefore,  if  he  or 
she  chooses  to  not  submit  requested 
evidence,  and  this  precludes  a  material 
line  of  inquiry,  the  refusal  would  be 
grounds  for  denying  the  application  or 
petition.  In  addition,  if  an  applicant  or 
petitioner  declines  to  reply  to  a  request 
for  more  evidence,  the  application  or 
petition  would  be  considered 
abandoned,  and  denied. 
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ComlHaed.  the  initial  evidence  and 
addiUenal  evidence  changes  would 
sigmfica&%  streamline  processing  and 
reduce  Ae  peroeatage  of  cases  in  which 
more  evidence  is  required  before  it  can 
be  determined  if  an  applicant  or 
petitisaer  is  eligible  for  a  requested 
benefk.  Ike  ioitittl  e\'tdence 
explanations  translate  general  eiigibility 
standards  into  simple  documentary 
rcquiremesU  so  applicants  and 
petitioners  Imow  what  documents  they 
need  to  file  with  their  petitions  and 
applications.  The  requirement  that  each 
application  and  petition  be  filed  with  the 
required  imtial  evidence  ensures  that 
certain  appUcants  and  petitioners  do  not 
obtain  an  unfair  advantage  by  filing 
without  Ae  neceasary  documents  while 
in  good  faith  most  others  wait  to  gather 
the  documH»t8  before  fihng.  The 
elimiaa4t0n  of  returns  will  rediKe  the 
movemeat  of  paper  back  and  forth, 
reducing  l*ss. 

In  addition,  the  initiaJ  evidence 
process  and  the  po^c^  of  no  longer 
sending  apfriications  back  would 
together  have  the  important  effect  d 
acting  as  a  mechanism  to  control 
unneoessary  requests  for  additional 
documents.  Thus,  the  change  in  the 
process  Mraekl  help  ensure  that  requests 
for  additional  exidenoe  are  appropriate 
and  hmited  to  where  the  evidence  is 
necessary. 

To  ensure  that  applicants  and 
petitioners  have  ifae  abihty  to  seek  an 
administrative  review  of  denials  due  to 
lack  of  initial  evidence  or  other 
documents,  or  because  a  request  for 
more  material  was  mailed  to  a  wrong 
address,  ot  because  a  refusal  to  submit 
additional  material  foreclosed  a 
material  Hoe  of  inquirj-,  this  rule  would 
accordiiBgljr  revise  the  provisions 
goveraing  Ihe  filmg  and  processing  of 
appeab  and  mottoas  to  reopen  in 
application  and  petition  matters. 

This  rde  would  further  revise  these 
processes  to  preclude  applicants  and 
petitianers  from  drcumventing  the 
initial  evidence  process  estabhshed  in 
this  rule,  in  the  interests  of  clarity,  and 
to  ensure  that  an  issue  is  raised 
promptly,  this  rule  also  requires  that  any 
mottoBtsrecoaaider  by  an  applicant  or 
petitioner  te  filed  witfhn  thirty  days  of 
the  decision  which  the  motion  seeks  to 
reconsider.  This  is  equivalent  to  the  time 
limits  for  ftling  tnosl  administrative 
appeals. 

The  rale  would  also  apply  this  time 
limit  to  filing  motions  to  reopen. 
However,  given  the  circumstances  that 
would  warrant  reopening,  the  rule 
would  also  allew  latex  fihngs  where  the 
delay  was  beyond  the  control  of  the 
applicant  and  was  reasonable. 


Further,  in  the  interests  of  equity,  and 
since  the  requirements  for  a  motion 
have  been  clarified,  this  rule  would 
eliminate  the  provisioo  for  correction  of 
a  deficient  motion  without  a  new  fee. 

Changes  in  Processing  Certain 
Applications  and  Petitions 

One  aspect  of  Project  2000  is  a  review 
of  Service  application  forms  and 
processes  to  streamline  them  to  reduce 
the  amount  of  information  requested, 
and  to  clarify  eligibility  standards  so 
people  can  better  understand  what  they 
may  be  eUgible  for.  and  bow  to  apply  for 
it.  These  goals  are  interrelated. 
Streamlining  and  shortening  forms 
requires  clearer  standards  of  eligibility. 

Reentry  Permits,  Refugee  Travel 
Documents  and  Ad\'aBOB  Parole 

The  Service  proposes  to  merge  these 
applications  onto  a  single  form  which  is 
considerably  shorter  than  the  existing 
forms.  The  key  to  the  reduction  is  the 
clarification  of  ehgibility  standards  and 
the  simplification  of  processes,  such  as 
the  setting  of  initial  evidence 
requirements,  proposed  in  this  rule.  This 
rule  also  codifies  the  process  for 
applying  for  an  advance  parole, 
previously  published  in  the  Service's 
Operating  Instructions. 

The  rule  also  proposes  that  in  order  to 
be  eligible  for  a  refugee  travel 
document,  a  person  must  hold  status  as 
a  refugee  under  «  CFR  part  207,  as  an 
asylee  under  8  CFR  part  208,  or  have 
obtained  permanent  residence  as  a 
result  of  refugee  or  asylee  status.  The 
Service  has  separate  procedures,  with 
significant  safeguards,  to  determine 
eligibility  for  refugee  status  or  asylum.  It 
is  more  appropriate  for  persons  who 
claim  to  be  eli^We  for  refugee  status  or 
asylum  *o  go  through  those  separate 
processes.  This  will  significantly 
streamline  the  processing  of  travel 
document  applications. 

Another  significant  change  concerns 
reentry  permits.  The  permit  allows  a 
permanent  resident  to  remain  abroad  for 
a  certain  period  without  abandoning 
status  merely  due  to  the  absence.  It  is 
not  for  the  purpose  of  allowing  a  person 
who  does  not  work  or  live  in  the  United 
States  to  retain  permanent  residence 
merely  by  making  a  rfiort  trip  here  every 
2  years  in  anticipation  that  some  day  he 
or  she  may  actually  wish  to  immigrate. 
The  Service  now  looks  at  a  person's 
intent,  and  at  factors  such  as  the 
location  «f  domiciles,  assets,  and 
emploj'ment  to  determine  if  a  reentry 
permit  should  be  issued. 

The  proposed  rule  woald  replace  this 
current  broad  discretionary  review  with 
procedures  which  "would  only  deny  a 
permit  "where,  since  becoming  a 


permanent  resident  or  during  the  last  5 
years,  whichever  is  less,  the  applicant 
has  been  outside  the  United  States  for  a 
total  of  more  than  4  years."  In  these 
cases  the  rule  would  deny  a  permit,  but 
would  not  deny  travel  of  less  than  a 
year's  duration  and  would  not  directly 
jeopardize  permanent  resident  status. 
"This  rule  would  also  standardize  the 
period  of  vaHdity  of  the  permit.  The 
current  rule  allows  the  Service  to  issue 
the  document  for  a  period  of  up  to  two 
years.  In  the  interests  of  consistency 
and  to  standardize  processmg,  this  nrle 
would  revise  this  provision  so  that  all 
such  permits  would  be  issued  for  a 
validity  of  two  years.  To  further 
streamline  processing,  this  rule  would 
also  no  longer  require  the  submission  of 
an  expired  reentry  permit  or  refugee 
travel  document. 

Replacing  Aiiea  Registration  Cards  and 
NonimmigEant  Departure  Documents 

This  rule  would  also  clarify  and 
streamline  the  processes  by  which 
permanent  residents  and  conditional 
residents  apply  for  replacement  alien 
registration  cards,  and  by  which 
nonimmigrants  apply  for  replacement 
documents.  It  also  proposes  eliminating 
the  mandatory  filing  of  an  application 
for  a  new  card  when  the  applicant  turns 
14  if  the  card  will  expire  before  he  or 
she  reaches  age  16.  It  would  also  require 
that  persons  who  did  not  submit  a  Form 
1.94  Nonimmigrant  Arrival-Departure 
Document  when  they  were  admitted  but 
who  now  wish  to  change  to  another 
status  or  to  extend  their  stay,  file  an 
applicatioB  for  an  L94  when  applying  for 
the  extension  or  change  of  status. 

Extensions  of  Stay  and  Change  of  Status 

The  Service  also  proposes  to  revise 
section  214  to  change  the  process  for 
extensions  of  stay  and  change  of  status. 
Under  this  rule,  employers  would  use 
one  form  to  file  for  E.  H.  L  O.  P,  Q.  R, 
and  TC  (Canadian  Free-Trade 
Agreement)  neninunigrant 
classifications  for  their  foreign  workers, 
and  to  obtain  any  necessary  extension 
of  stay  or  change  of  status  for  those 
employees,  instead  of  the  three  separate 
forms  now  used.  This  change  recognizes 
that  these  classifications  stem  from  the 
employer's  offer  of  employment.  The 
change  would  allow  the  Service  to  deal 
directly  with  the  employer  in  such 
matters  and  would  simplify  and  clarify 
processing  fw  employers  and  for  the 
Service. 

To  further  «im|^ify  this  process,  the 
Service  would  no  longer  require  that  the 
original  Form  1.94.  Nonimmigrant 
Arrival-Departure  Record  be  submitted 
with  auch  petitioRS.  fVititioners  would 
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permanent  resident  cm- during  the  last  5 
years,  whichever  is  less,  the  applicanrt 
hasfeeen  outside  «he  United  States  for  a 
total  of  more  than  4  years."  In  these 
cases  the  rule  would  deny  a  permit,  but 
would  not  deny  travel  of  less  than  a 
year's  duration  and  would  not  directly 
jeopardize  permanent  resident  status. 
TTiis  rule  would  also  standardize  the 
period  of  vBhdity  of  the  permit.  The 
current  rule  allows  the  Service  to  issue 
the  document  for  a  period  of  up  to  two 
years.  In  the  interests  of  consistency 
and  to  standardize  processing,  this  rule 
would  revise  this  provision  so  that  all 
such  permits  would  be  issued  for  a 
validity  of  two  years.  To  further 
streamline  processing,  this  rule  would 
also  no  longer  require  the  submission  of 
an  expired  reentry  permit  or  refuRee 
travel  document. 

Replacing  Aiiea  Registration  Cards  and 
NonunoHgcant  Departure  Documents 

This  rule  would  also  clarify  and 
streamline  the  processes  by  which 
permanent  residents  and  conditional 
residents  apply  for  replacement  alien 
registration  cards,  and  by  which 
nonimmigrants  apply  for  replacement 
documents.  It  also  proposes  eliminating 
the  mandatory  filing  of  an  application 
for  a  new  card  w4\en  the  applicant  turns 
14  if  the  card  will  expire  before  he  or 
she  reaches  age  16.  It  would  also  require 
that  persons  who  did  not  submit  a  Form 
1.94  Nonimmigrant  Arrival-Departure 
Document  when  they  were  admitted,  but 
who  now  wish  to  change  to  another 
status  or  to  extend  their  stay,  fde  an 
application  for  an  L94  when  applying  for 
the  extension  or  change  of  status. 

Extensions  <>f  Stay  and  Change  of  Status 

The  Service  also  proposes  to  revise 
section  214  to  change  the  process  for 
extensions  of  stay  and  change  of  status. 
Under  this  rule,  employers  would  use 
one  form  to  file  for  E.  H.  L  O.  P.  Q,  R. 
and  TC  (Canadian  Free-Trade 
Agreementj  neoimmigrant 
classificatioBS  for  their  foreign  workers, 
and  to  obtain  any  necessary  extension 
of  stay  or  change  of  status  for  those 
employees,  instead  of  the  three  separate 
forms  now  used.  This  change  recognizes 
that  these  classiftcations  stem  from  the 
employer's  offer  of  employment.  The 
change  would  allow  the  Service  to  deal 
directly  with  the  employer  in  such 
matters  and  would  simplify  and  clarify 
processing  for  empk^ers  and  for  the 
Service. 

To  further  simiriify  this  process,  the 
Service  would  no  longer  require  that  the 
original  Form  154.  Nonimmigrant 
Arrival-Departure  Record,  be  submitted 
with  such  petitions.  Petitioners  would 


instead  Hie  a  copy  of  this  document,  and 
the  notice  of  approval  issued  by  the 
Service  would  serve  as  evidence  of 
status. 

Similarly,  the  Service  proposes  to 
merge  the  change  of  status  and 
extension  of  stay  processes  for 
dependents  of  nonimmigrant  workers, 
and  other  nonimmigrants,  into  one  other 
form.  The  proposed  process  would  allow 
dependent  family  members  to  file  one 
joint  application. 

This  rule  would  also  eliminate  the 
current  requirement  that  an  extension  of 
stay  application  be  filed  at  least  15  days 
before  a  person's  status  expires.  The 
filing  of  an  extension  application  does 
not  in  itself  authorize  a  person  to  remain 
in  the  U.S.  or  to  continue  activities 
otherwise  authorized  by  the  status  he  or 
she  had  been  granted.  However,  the 
mere  fact  the  application  is  filed  less 
than  fifteen  days  in  advance  does  not 
warrant  denial  On  the  application 
forms  t'ne  Service  will  continue  to 
recommend  early  filing  so  applicants 
have  a  decision  on  their  application 
before  their  previously  authorized  stay 
expires. 

The  Service  also  proposes  to  revise 
procedures  to  reduce  the  instances 
where  changes  of  status  and  extensions 
are  fee  exempt.  Fee  exemptions  raise 
processing  costs  for  other  applicants.  In 
the  interest  of  fairness,  this  rule  would 
reduce  the  number  of  instances  where 
adjudicative  services  are  provided  to 
certain  classes  without  a  fee  when  all 
other  persons  applying  for  the  same 
benefit  must  pay  the  fee. 

Other  Processes 

In  the  clarification  of  general 
processes  in  §  103.2,  the  Service 
proposes  to  delete  the  reference 
allowing  an  adult  with  a~"legitimate 
interest"  in  a  person  who  is  under  age  14 
to  sign  and  file  an  application  for  that 
person.  The  term  "legitimate  interest"  is 
exceedingly  vague,  and  open  to  wide 
ranging  interpretation.  The  revised  rule 
would  allow  a  parent  or  guardian  to  Rle 
on  behalf  of  a  child  under  14.  and  the 
child  could  file  on  his  or  her  own  behalf. 

In  the  revisions  to  S  103.2.  the  Service 
proposes  to  clarify  when  an  applicant  or 
petitioner  may  submit  affidavits  about  a 
past  event,  such  as  a  birth,  instead  of 
other  evidence,  such  as  birth 
certificates,  church  records,  or  school 
records.  This  rule  would  require  that  in 
order  to  submit  affidavits,  an  applicant 
or  petitioner  must  establish  that  the 
required  evidence,  and  other  forms  of 
secondary  evidence  are  both 
unavailable.  For  example,  if  the  required 
initial  evidence  is  an  applicant's  birth 
certificate,  he  or  she  would  have  to 
submit  documentation  from  the  relevant 


authority,  such  as  a  civil  registrar,  that 
the  birth  certificate  is  not  available.  If 
other  normal  secondary  evidence,  such 
as  church  or  school  records,  were  also 
unavailable,  he  or  she  would  also  have 
to  submit  documentation  of  such 
unavailability  before  submitting 
affidavits.  Documents  dating  from  the 
event  in  question  are  much  more 
definitive  than  affidavits,  and  the  lack  of 
all  such  forms  of  evidence  is  a  crucial 
factor  in  the  review  of  affidavits. 

In  5  103.5b.  the  Service  proposes  to 
estabUsh  an  application  form  to  request 
actions  on  an  application  or  petition 
after  approval.  The  application  would 
be  a  means  to  obtain  a  duplicate 
approval  notice,  to  have  a  petition 
approval  cabled  to  a  consulate  office 
other  than  that  indicated  in  the  original 
petition,  and  to  reclassify  certain 
approved  petitions. 

In  order  to  clarify  processing,  this  rule 
would  also  require  persons  who  have 
been  in  the  United  States  since  1972 
and  persons  who  apply  for  permanent 
residence  as  a  result  of  birth  in  the  U.S. 
to  an  accredited  diplomat,  to  use  the 
revised  Form  1-485.  Application  to 
Register  Permanent  Residence  or  Adjust 
Status. 

In  accordance  with  5  U5.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved,  or  are  under  review,  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  Clearance  numbers  for 
these  collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment,  Foreign 
officials.  Health  professions,  Reporting 
and  recordkeeping  requirements. 
Students. 


8  CFR  Part  223 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  223a 

Immigration,  Refugees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Pari  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  ^4 

Aliens.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  292 

Administrative  practice  and 
procedure,  Immigration,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  I  of  tide  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103  is 
revised  to  read  as  follows: 

Authority;  5  U.S.C.  522(a);  8  U.S.C.  1101. 
1103,  1201,  1301-1305:  1351;  1443, 1454, 1455, 
28  U.S.C.  1746;  31  US.C  9701:  Executive 
Order  12356.  3  CFR  1982.  Comp..  p.  16a 

2.  In  section  103.2  paragraph  (a)  is 
revised  to  read  as  follows: 

§103.2    AppHcatlons,  pMtlons,  and  othar 
documents. 

(a)  Filing — (1)  General.  Every 
application,  petition,  appeal,  motion, 
request,  or  other  document  submitted  on 
the  form  prescribed  by  this  chapter  shall 
be  executed  and  filed  in  accordance 
with  the  instructions  on  the  form,  such 
instructions  being  hereby  incorporated 
into  the  particular  section  of  the 
regulations  requiring  its  submission. 

(2)  Filing  by  a  parent  or  guardian.  The 
parent  or  guardian  of  a  person  who  is 
less  than  14  years  old.  or  the  guardian  of 
a  mentally  incompetent  person,  may  file 
an  application  or  petition  on  that 
person's  behalf. 

(3)  Submission  by  others.  An 
application  or  petition  presented  by  a 
person  who  is  not  the  applicant  or 
petitioner,  and  is  not  an  attorney  or 
representative  representing  the 
applicant  or  petitioner  pursuant  to  292.1 
of  this  chapter,  shall  be  treated  as  if 
received  through  the  mail.  The  person 
submitting  the  application  or  petition 
shall  be  advised  that  the  applicant  or 
petitioner,  or  his  or  her  representative. 
will  be  notified  directly  regarding  the 
action  taken. 
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(4)  Oath.  Any  required  oath  may  be 
adininistered  by  an  immigration  ofTicer 
or  person  generally  authorized  to 
administer  oaths,  including  persons  so 
authorized  by  Article  136  of  the  Uniform 
Code  of  Military  Justice. 

(5)  Translation  of  Name.  If  a 
document  has  been  executed  in  an 
anglicized  version  of  a  name,  the  native 
form  of  the  name  may  also  be  required. 

(6)  Representation.  An  applicant  or 
petitioner  may  be  represented  by  an 
attorney  in  the  United  States,  as  deHned 
in  S  1.1(f)  of  this  chapter,  by  an  attorney 
outside  the  United  States  as  defined  in 

5  292.1(a)(6)  of  this  chapter,  or  by  an 
accredited  representative  as  defined  in 
§  292.(l)(a)(4)  of  this  chapter.  A 
beneficiary  of  a  petition  filed  by  another 
individual  or  organization  is  not  a 
recognized  party  in  such  a  proceeding. 

(7)  Where  to  file.  Except  as  otherwise 
provided  in  this  chapter,  an  application 
or  petition  should  be  filed  with  the  INS 
office  or  service  center  with  jurisdiction 
over  the  application  or  petition  and  the 
place  of  residence  of  the  applicant  or 
petitioner. 

(8)  Fees.  Application  and  petition 
filing  fees  are  listed  in  §  103.7  of  this 
chapter.  Such  fees  are  non-refundable, 
and.  except  as  otherwise  provided  in 
this  chapter,  must  be  paid  at  the  time  the 
application  or  petition  is  filed. 

(9)  Receipt  date.  An  application  or 
petition  received  in  a  Service  office  shall 
be  stamped  to  show  the  time  and  date  of 
actual  receipt  and.  unless  otherwise 
specified  in  part  204  or  part  245  of  this 
chapter,  shall  be  regarded  as  filed  when 
so  stamped,  if  it  is  properly  signed  and 
executed  and  the  required  fee  is 
attached  or  a  fee  waiver  is  granted. 

•  •        •        *        • 

3.  Section  103.2(b)  is  amended  by: 

a.  Redesignating  paragraph  (b)(2)  as  a 
new  paragraph  (b)(16),  and  revising  the 
paragraph  heading  to  read  "Withholding 
adjudication." 

b.  Redesignating  paragraph  (b)(3)  as  a 
new  paragraph  (b)(14),  and  revising,  in 
paragraph  (b)(14)(i),  the  phrase 
"paragraph  (b)(3)(iii)  and  (iv)"  to  read 
"paragraph  (b)(14){iii)  and  (iv)": 

c.  Revising  paragraph  (b)(1);  and 

d.  Adding  new  paragraphs  (b)(2) 
through  (b)(13).  {b)(15),  and  (b)(17).  to 
read  as  follows: 

§  103.2    Applications,  petitions,  and  ottwr 
documents. 

•  •         •         •         • 

(b)  Evidence  and  processing — (1) 
General.  An  applicant  or  petitioner  must 
establish  eligibility  for  a  requested 
immigration  benefit.  Any  evidence 
submitted  is  considered  part  of  the 
related  application  or  petition. 


(2)  Filing  requirements.  An 
application  or  petition  must  be  filed  on 
the  required  form.  The  form  must  be 
completed  and  submitted  with  any 
initial  evidence  required  by  regulation 
or  by  the  instructions  on  the  form.  An 
application  or  petition  filed  without 
required  eligibility  information,  or 
without  the  initial  evidence  necessary  to 
indicate  preliminary  eligibility  and  a 
basis  for  filing,  may  be  denied  for  lack 
of  initial  evidence.  An  application  for 
asylum  shall  otherwise  be  processed  as 
provided  in  separate  regulations. 

(3)  Secondary  evidence  and  affidavits. 
If  required  initial  evidence  is 
unavailable,  the  application  or  petition 
must  be  filed  with  documentation  from 
the  relevant  authority  to  establish  that 
the  required  initial  evidence  is 
unavailable,  and  with  secondary 
evidence,  such  as  church  or  school 
records,  pertinent  to  the  facts  at  issue.  If 
all  forms  of  primary  and  secondary 
evidence  are  unavailable,  the 
application  or  petition  must  be  filed  with 
documentation  to  establish  such 
unavailability,  and  with  2  or  more 
a^idavits.  sworn  to  or  affirmed  by 
persons  who  have  direct  personal 
knowledge  of  the  event  and 
circumstances. 

(4)  Translations.  Any  foreign  language 
document  submitted  shall  be 
accompanied  by  a  full  English  language 
translation  which  the  translator  has 
certified  as  complete  and  accurate,  and 
by  the  translator's  certification  that  he 
or  she  is  competent  to  translate  from  the 
foreign  language  into  English. 

(5)  Submitting  copies  of  documents. 
Application  and  petition  forms  must  be 
submitted  in  the  original.  Forms  and 
documents  issued  to  support  an 
application  or  petition,  such  as  labor 
certifications.  Form  IAP-66.  medical 
examinations,  affidavits,  formal 
consultations  and  other  statements, 
must  be  submitted  in  the  original. 
Expired  Service  documents  must  be 
submitted  in  the  original,  as  must 
Service  documents  required  to  be 
annotated  to  indicate  the  decision.  In  all 
other  instances,  unless  the  relevant 
regulations  or  instructions  specifically 
require  that  an  original  document  be 
filed  with  an  application  or  petition,  an 
ordinary  legible  photocopy  may  be 
submitted.  Original  documents 
submitted  when  not  required  will 
remain  a  part  of  the  record. 

(6)  Requests  for  original  documents. 
Where  a  copy  of  a  document  is 
submitted  with  an  application  or 
petition,  the  Service  may  at  any  time 
require  that  the  original  document  be 
submitted  for  review.  If  the  requested 
original  of  any  document,  other  than  one 
issued  by  the  Service,  is  not  submitted 


within  30  days,  the  petition  or 
application  shall  be  denied  or  revoked. 
There  shall  be  no  appeal  from  denial  or 
revocation  based  on  the  failure  to 
submit  an  original  document  to 
substantiate  a  previously  submitted 
copy,  nor  may  an  applicant  or  petitioner 
move  to  reopen  or  reconsider  the 
proceeding  based  on  the  subsequent 
availability  of  the  document.  An  original 
document  submitted  pursuant  to  a 
Service  request  shall  be  returned  to  the 
petitioner  or  applicant  when  no  longer 
required. 

(7)  Withdrawal.  An  applicant  or 
petitioner  may  withdraw  an  application 
or  petition  at  any  time  until  a  decision  is 
issued  by  the  Service.  However,  a 
withdrawal  may  not  itself  be 
withdrawn. 

(8)  Testimony.  The  Service  may 
require  the  taking  of  testimony,  and  may 
direct  any  necessary  investigation. 
When  a  statement  is  taken  from  and 
signed  by  a  person,  he  or  she  shall,  upon 
request,  be  given  a  copy  without  fee. 
Any  allegations  made  in  addition  to.  or 
in  substitution  for.  those  originally 
made,  shall  be  filed  in  the  same  manner 
as  the  original  application,  petition  or 
document,  and  acknowledged  under 
oath  thereon. 

(9)  Request  for  additional  evidence. 
Where  evidence  submitted  meets  initial 
evidence  requirements  but  the  Service 
finds  that  it  either  does  not  fully 
establish  eligibility  for  the  requested 
benefit  or  raises  underlying  questions 
regarding  eligibility,  the  Service  may 
request  additional  evidence,  including 
blood  tests.  The  applicant  or  petitioner 
shall  be  given  sixty  (60)  days  to  respond. 
Additional  time  shall  not  be  granted. 
Within  this  period  the  applicant  or 
petitioner  may: 

(i)  Submit  the  requested  evidence; 

(ii)  Submit  some  or  no  additional 
evidence  and  request  a  decision;  or 

(iii)  Withdraw  the  application  or 
petition. 

(10)  Request  for  appearance.  An 
applicant,  petitioner,  and/or  person  a 
petition  is  for,  may  be  required  to 
appear  for  an  interview.  A  petitioner 
shall  also  be  notified  when  an  interview 
notice  is  mailed  or  issued  to  a  person 
the  petition  is  for.  The  person  may 
appear  as  requested  by  the  Service,  or. 
prior  to  the  date  and  time  of  the 
interview: 

(i)  The  person  to  be  interviewed  may, 
for  good  cause,  request  that  the 
interview  be  rescheduled;  or 

(ii)  The  applicant  or  petitioner  may 
withdraw  the  application  or  petition. 

(11)  Effect  of  failure  to  respond  to  a 
request  for  additional  evidence  or 
appearance.  If  requested  evidence  is  not 
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within  30  days,  the  petition  or 
application  shall  be  denied  or  revoked. 
There  shall  be  no  appeal  from  denial  or 
revocation  based  on  the  failure  to 
submit  an  original  document  to 
substantiate  a  previously  submitted 
copy,  nor  may  an  applicant  or  petitioner 
move  to  reopen  or  reconsider  the 
proceeding  based  on  the  subsequent 
availability  of  the  document.  An  original 
document  submitted  pursuant  to  a 
Service  request  shall  be  returned  to  the 
petitioner  or  applicant  when  no  longer 
required. 

(7)  Withdrawal.  An  applicant  or 
petitioner  may  withdraw  an  application 
or  petition  at  any  time  until  a  decision  is 
issued  by  the  Service.  However,  a 
withdrawal  may  not  itself  be 
withdrawn. 

(8)  Testimony.  The  Service  may 
require  the  taking  of  testimony,  and  may 
direct  any  necessary  investigation. 
When  a  statement  is  taken  from  and 
signed  by  a  person,  he  or  she  shall,  upon 
request,  be  given  a  copy  without  fee. 
Any  allegations  made  in  addition  to,  or 
in  substitution  for,  those  originally 
made,  shall  be  filed  in  the  same  manner 
as  the  original  application,  petition  or 
document,  and  acknowledged  under 
oath  thereon. 

(9)  Request  for  additional  evidence. 
Where  evidence  submitted  meets  initial 
evidence  requirements  but  the  Service 
finds  that  it  either  does  not  fully 
establish  eligibility  for  the  requested 
benefit  or  raises  underlying  questions 
regarding  eligibility,  the  Service  may 
request  additional  evidence,  including 
blood  tests.  The  applicant  or  petitioner 
shall  be  given  sixty  (60)  days  to  respond. 
Additional  time  shall  not  be  granted. 
Within  this  period  the  applicant  or 
petitioner  may: 

(i)  Submit  the  requested  evidence; 

(ii)  Submit  some  or  no  additional 
evidence  and  request  a  decision:  or 

(iii)  Withdraw  the  application  or 
petition. 

(10)  Request  for  appearance.  An 
applicant,  petitioner,  and/or  person  a 
petition  is  for,  may  be  required  to 
appear  for  an  interview.  A  petitioner 
shall  also  be  notified  when  an  interview 
notice  is  mailed  or  issued  to  a  person 
the  petition  is  for.  The  person  may 
appear  as  requested  by  the  Service,  or, 
prior  to  the  date  and  time  of  the 
interview: 

(i)  The  person  to  be  interviewed  may. 
for  good  cause,  request  that  the 
interview  be  rescheduled;  or 

(ii)  The  applicant  or  petitioner  may 
withdraw  the  application  or  petition. 

(11)  Effect  of  failure  to  respond  to  a 
request  for  additional  evidence  or 
appearance.  If  requested  evidence  is  not 


submitted  by  the  required  date  and  the 
applicant  or  petitioner  has  neither 
requested  a  decision  based  on  the 
evidence  submitted  nor  withdrawn  the 
application  or  petition,  it  shall  be 
ccnsidered  abandoned,  and  accordingly 
denied.  If  a  person  requested  to  appear 
for  an  interview  does  not  appear,  and 
does  not  request  a  rescheduling  by  the 
date  of  the  interview,  and  the  applicant 
or  petitioner  has  not  withdrawn  the 
application  or  petition,  it  will  be 
considered  abandoned,  and  accordingly 
denied. 

(12)  Effect  of  request  for  decision. 
Where  an  applicant  or  petitioner  does 
not  submit  all  requested  evidence  and 
requests  a  decision  based  on  the 
evidence  already  submitted,  a  decision 
shall  be  issued  based  on  the  evidence  of 
record.  Failure  to  submit  requested 
evidence  which  precludes  a  material 

j  line  of  inquiry  shall  be  grounds  for 
denying  the  application  or  petition. 
Failure  to  appear  for  a  required 
interview,  or  to  give  required  testimony, 
shall  result  in  the  denial  of  any  related 
application  or  petition. 

(13)  Effect  of  withdrawal  or  denial 
due  to  lack  of  initial  evidence  or 
abandonment  The  Service's 
acknowledgement  of  a  withdrawal  may 
not  be  appealed.  A  denial  due  to  the 
lack  of  initial  evidence  or  abandonment 
may  not  be  appealed,  but  an  applicant 
or  petitioner  may  file  a  motion  to  reopen 
under  §  103.5.  Withdrawal,  or  denial  due 
to  a  lack  of  initial  evidence  or 
abandonment,  does  not  preclude  the 
filing  of  a  new  application  or  petition 
with  a  new  fee.  However,  the  priority  or 
processing  date  of  a  denied,  withdrawn, 
or  abandoned  application  or  petition 
may  not  be  applied  to  a  later  application 
or  petition. 

1*        *        •        •        • 

■    (15)  Verifying  a  claim  to  permanent 
resident  status.  The  status  of  an 
applicant  or  petitioner  who  claims  that 
he  or  she  is  a  permanent  resident  of  the 
United  States  will  be  verified  from 
official  records  of  the  Service.  Under  the 
conditions  hereinafter  prescribed,  the 
term  "official  records"  as  used  herein, 
includes  Service  files,  arrival  manifests, 
arrival  records.  Service  index  cards, 
Immigrant  Identification  Cards, 
Certificates  of  Registry,  Declarations  of 
Intention  issued  after  July  1929,  Alien 
Registration  Receipts  Cards  (Form  AR- 
3,  AR-103, 1-151  or  1-551).  passports, 
and  reentry  permits.  To  constitute  an 
"official  record"  the  Service  index  card 
must  bear  a  designated  immigrant  visa 
symbol  and  must  have  been  prepared  in 
processing  immigrant  admissions  or 
adjustments  to  permanent  resident 
status.  The  other  cards,  certificates. 


declarations,  permits,  and  passports 
must  have  been  issued  or  have  been 
endorsed  by  the  Service  to  show 
admission  for  permanent  residence. 
Except  as  otherwise  provided  in  part  101 
of  this  chapter,  and  in  the  absence  of 
countervailing  evidence,-such  official 
records  shall  be  regarded  as 
establishing  lawful  admission  for 
permanent  residence. 

*  *        •        *        • 

(17)  Notification.  An  applicant  or 
petitioner  shall  be  sent  a  written 
decision  on  his  or  her  application  or 
petition.  However,  where  he  or  she  has 
authorized  representation  pursuant  to 
103.2(a),  all  notices  shall  instead  be  sent 
to  that  representative.  Documents  issued 
based  on  the  approval  may  be  included 
with  the  notice.  Documents  that  are 
produced  after  an  approval  notice  is 
sent,  such  as  an  alien  registration  card, 
shall  be  mailed  to  the  applicant,  and  no 
confirmation  to  the  representative  of 
such  subsequent  mailing  is  required. 

4.  Section  103.3  is  amended  by 
revising  paragraph  (a)(2)(x).  to  read  as 
follows: 

§  103.3    Denials,  appeals,  and  precedent 
decisions. 

(a)  •  •  • 

(2)  •  •  • 

(x)  Decision  on  appeal.  An  applicant 
or  petitioner  shall  be  sent  a  written 
decision  on  his  or  her  appeal.  However, 
where  he  or  she  has  authorized 
representation  pursuant  to  {  103.2(a),  all 
notices  shall  instead  be  sent  to  that 
representative. 

*  *        •        •        • 

5.  Section  103.5  is  amended  by: 

a.  Revising,  in  paragraph  (a)(l)(i),  the 
reference  "part  242",  to  read  "parts  210, 
242  or  245a"; 

b.  Adding,  to  the  end  of  paragraph 
(a)(l)(i),  a  new  sentence; 

c.  Revising  the  first  sentence  in 
paragraph  (a)(l)(iii)  introductory  text; 

d.  Revising  paragraph  (a)(l)(iii)(C); 

e.  Revising  paragraphs  (a)(2).  (a)(3) 
and  (a)(4);  and 

f.  Adding  a  new  paragiaph  (a)(8),  to 
read  as  follows: 

§  103.5    Reopening  or  reconsideration. 

(a)  *  *  * 
(1)  *  •  • 

(i)  *  *  *  Any  motion  to  reconsider 
filed  by  an  applicant  or  petitioner  must 
be  filed  within  30  days  of  the  decision 
that  the  motion  seeks  to  reconsider.  Any 
motion  to  reopen  filed  by  an  applicant 
or  petitioner  must  be  filed  within  30 
days  of  the  decision  that  the  motion 
seeks  to  reopen,  except  that  failure  to 
file  before  this  period  expires  may  be 
excused  in  the  discretion  of  the  Service 
where  it  is  demonstrated  that  the  delay 


was  beyond  the  control  of  the  applicant  ' 
and  was  reasonable.  *  *  * 

*  •        *        *        • 

(iii)  *  •  *  A  motion  shall  be  submitted 
on  Form  I-290A,  and  may  be 
accompanied  by  a  brief.  *  *  * 

*  •        •        *        « 

(C)  Accompanied  by  the  fee  required 
by  S  103.7,  which  fee  is  non-refundabler 

*  *        •        •        • 

(2)  Requirements  for  motion  td  reopen. 
A  motion  to  reopen  must  state  the  new 
facts  to  be  proved  in  the  reopened 
proceeding  and  be  supported  by 
affidavits  or  other  documentary 
evidence.  A  motion  to  reopen  an 
application  or  petition  denied  due  to 
lack  of  initial  evidence  or  due  to 
abandonment  must  be  filed  with 
evidence  that  conclusively  demonstrates 
the  decision  was  in  error  because: 

(i)  The  required  initial  evidence  was 
submitted  with  the  application  or 
petition; 

(ii)  The  requested  evidence  was  not 
material  to  the  issue  of  eligibility; 

(iii)  The  request  for  additional 
information  or  appearance  was 
complied  with  during  the  allotted  period; 
or 

(iv)  The  request  for  additional 
information  or  appearance  was  sent  to 
an  address  other  than  that  on  the 
application  or  notice  of  representation, 
or  that  the  applicant  or  petitioner 
advised  the  Service,  in  writing,  of  a 
change  of  address  or  change  of 
representation  subsequent  to  filing  and 
before  the  Service's  request  was  sent, 
and  the  request  did  not  go  to  the  new 
address. 

(3)  Requirements  for  motion  to 
reconsider.  A  motion  to  reconsider  state 
the  reasons  for  reconsideration,  and  be 
supported  by  any  pertinent  precedent 
dedsions,  to  establish  that  the  decision 
was  an  incorrect  application  of  law  or 
Service  policy.  A  motion  to  reconsider  a 
decision  on  an  application  or  petition 
must,  when  filed,  also  establish  that  the 
decision  was  incorrect  based  on  the 
evidence  of  record  at  the  time  of  the 
decision. 

(4)  Processing  motions  in  proceedings 
before  the  Service.  A  motion  that  does 
not  meet  applicable  requirements  shall 
be  dismissed.  The  applicant,  petitioner, 
or  his  or  her  authorized  representative, 
shall  be  sent  a  written  decision  on  the 
molinn.  Where  a  motion  to  reopen  is 
granted,  the  proceeding  shall  be 
reopened.  The  notice  and  any  favorable 
decision  may  be  combined. 

«        •        •        •        • 

(8)  Treating  an  appeal  as  a  motion. 
The  official  who  denied  an  application 
or  petition  may  treat  the  appeal  from 
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that  decision  as  a  mjtion  for  the 
purpose  of  granting  the  motion. 
•        •        •        •        • 

6.  In  section  103.5a,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  103.5a  Servic*  of  notWcation.  decision*, 
and  other  papers  by  tt>e  Service. 

***** 

(c)  *  •  * 

(1)  Generally.  In  any  proceeding 
initiated  by  the  Service  with  proposed 
adverse  effect,  service  of  the  initiating 
notice  and  of  the  notice  of  decision  by 
any  Service  officer  shall  be 
accomplished  by  personal  service, 
except  as  provided  in  §  242.1(c)  of  this 
chapter.  In  application  and  petition 
proceedings,  a  decision  by  a  Service 
officer  which  in  itself  would  place  the 
alien  out  of  status  shall  be  accomplished 
by  personal  service. 

7.  A  new  section  103.5b  is  added  to 
read  as  follows: 

§  103.5b    Application  for  Further  Action  on 
an  Approved  Application  or  Petition. 

(a)  General.  An  application  for  further 
action  on  an  approved  application  or 
petition  must  be  filed  on  Form  1-824  by 
the  applicant  or  petitioner  who  filed  the 
original  application  or  petition.  It  must 
be  filed  with  the  fee  required  in  §  103.7 
and  the  initial  evidence  required  on  the 
application  form. 

(b)  Requested  actions.  An  applicant 
whose  application  was  approved  may, 
during  the  validity  of  the  application, 
apply  for  a  duplicate  approval  notice.  A 
petitioner  whose  petition  was  approved 
may.  during  the  validity  of  the  petition, 
apply: 

(1)  For  a  duplicate  approval  notice: 

(2)  To  notify  another  consulate  of  the 
approved  petition;  or 

(3)  To  notify  a  United  States 
Consulate  of  the  person's  adjustment  of 
status  for  the  purpose  of  visa  issuance  to 
dependents. 

(c)  Processing.  The  application  shall 
be  approved  if  the  Service  determines 
the  applicant  has  fully  demonstrated 
eligibility  for  the  requested  action.  There 
is  no  appeal  from  the  denial  of  an 
application  filed  on  Form  1-824. 

PART  214— NONIMMIGRANT  CLASSES 

8.  The  auUiority  citation  for  part  214  is 
revised  to  read  as  follows: 

Authority:  8  US.C  1101. 1103. 1184. 1186a. 
1187;  8  CFR  part  2. . 

9.  Section  214.1  is  amended  by: 

a.  Redesignating  paragraph  (a)  as 
paragraph  (a)(3)  and  revising  the 
paragraph  heading: 

b.  Adding  paragraphs  (a)(1)  and  (a)(2); 

c.  Revising  paragraph  (c);  and 


d.  Revising  paragraph  (d),  to  read  as 
follows: 

§  214.1    Requirements  for  admission, 
extension,  and  maintenance  of  status. 

(a)  General — (1)  Nonimmigrant 
Classes.  For  the  purpose  of 
administering  the  nonimmigrant 
provisions  of  the  Act,  the  following 
administrative  subclassifications  of 
nonimmigrant  classifications  as  defined 
in  section  101(a)(15)  of  the  Act  are 
established: 

(i)  Section  101(a)(15)(B)  is  divided  into 
(B)(i)  for  visitors  for  business  and  (B)(ii) 
for  visitors  for  pleasure; 

(ii)  SecUon  101(a)(15)(C)  is  divided 
into  (C)(i)  for  aliens  who  are  not 
diplomats  and  are  in  transit  through  the 
United  States;  (C](ii)  for  aliens  in  transit 
to  and  from  the  United  Nations 
Headquarters  District;  and  (C)(iii)  for 
alien  diplomats  in  transit  through  the 
United  States: 

(iii)  Section  101(a)(15)(H)  is  divided  to 
create  an  (H)(iv)  subclassification  for 
the  spouse  and  children  of  a 
nonimmigrant  classified  imder  section 
101(a)(15)(H)  (i).  (ii).  or  (iii): 

(iv)  Section  101(a)(15)(I)  is  divided 
into  (J)(i)  for  principal  aliens  and  (J)(ii) 
for  such  alien's  spouse  and  children: 

(v)  Section  101{a)(15)(K)  is  divided 
into  (K)(i)  for  the  fiance(e)  and  (K)(ii)  for 
the  fiance(e)'s  children;  and 

(vi)  Section  101{a)(15){L)  is  divided 
into  (L)(i)  for  principal  aliens  and  (L)(ii) 
for  such  alien's  spouse  and  children. 

(2)  Classification  Designations. 

For  the  purpose  of  this  chapter  the 
following  nonimmigrant  designations 
are  established.  The  designation  in  the 
second  column  may  be  used  to  refer  to 
the  appropriate  nonimmigrant 
classificat'on. 


Section 


Section 


101(a)(15)(A)(i) 

101(a)(15)(A)(li)... 
lOl(a)(l5)(AMiii).. 
10l(a)(15)(BHi).... 
10l(a)(15)(B)(»)... 
10l(a)(l5)(C)(n... 
101(a|(15)(C)<ii).. 

101(a)(15)(C)(iii) _.. 

101(a)(15)(D)(i) 

101(a)(15)(D)(ii) 

101(a)(15)(EKi) 

lOl(a)(l5)(E)(ii) _.. 

10l(a)(l5)(F)(i) 

101(a)(15>(FMii) 

l0l(a)(l5)(G)(i) -._ 

10l(a)(l5)(G)(ii) __ 

10l(a)(l5)(G)(i«) 

10l(a)(l5)(G)(iv). 

l0l(a)(l5)(G)(v) „.. 

101(a)(l5)(H)(i)(A) 

101(a)(l5)(H)(i)(B) 

101(a)(15)(H)(«)(A)..... 
10l(a)(i5)(H)(i.)(B)..... 
l0i(a)(i5MH)fiM) 


Designa- 
tion 


A-1 

A-2 

A-3 

B-1 

B-2 

C-1 

C-2 

C-3 

D-1 

D-2 

E-1 

E-2 

F-1 

F-2 

G-1 

G-2 

Q-3 

6-4 

Q-5 

H-1A 

H-1B 

H-2A 

H-2B 

H-3 


101(a)(l5)(H)(iv)..„. 

101(a)(i5)(l) 

101(a)(15){J)(i). 

101(a)(l5)(J)(ii). 

10l(aMl5)(K)(i) 

101(a)(i5)(K)(ii) 

10l(a)<l5)(L)(i)  ...... 

10l(a)(15)(L>(ii) 

10l(a)(15)(M)(i) 

10l(a)(l5)(MHii) 

101(a)(l5)(N)(i).. 
101(a)(15)<NMii)... 

101(aMi5)(O)(i) 

10l(a)(l5)(0)(«).„ 
101(a)(15)(O)(ii0.. 
101(a)(l5)(PMi).... 
10l(a)(15MP)(ii)-.- 
10l(a)(i5)(PMi«0.. 
10l(a)(l5)(P)(iv).. 
10l(a)(i5)(Q)... 


l01(a)(l5)(R)(i).. 

101(a)(15)(R)(ii) 

Canadian  free  trade  agreement.. 


Designa- 
tion 


I 

J-1 

J-2 

K-1 

K-2 

L-1 

L-2 

M-1 

M-2 

N-1 

N-2 

0-1 

0-2 

0-3 

P-1 

P-2 

P-3 

P-4 

Q 

R-1 

R-2 

TC 


(3)  General  Requirements. 

***** 

(c)  Extensions  of  stay — (1)  Filing  on 
Form  1-129.  An  employer  seeking  to 
retain  the  services  of  an  E-1,  E-2,  H-lA, 
H-IB,  H-2A.  H-2B.  H-3,  L-1,  0-1,  0-2,  P- 
1,  P-2,  P-3.  Q,  R-1.  or  TC  nonimmigrant 
beyond  the  period  previously  granted, 
must  petition  for  an  extension  of  stay  on 
Form  1-129.  The  petition  must  be  filed 
with  the  fee  required  in  S  103.7  and  the 
initial  evidence  specified  in  the 
applicable  provisions  of  S  214.2  and  on 
the  petition  form. 

(2)  Filing  on  Form  1-539.  Any  other 
nonimmigrant,  including  an  E-1  or  E-2 
spouse  or  child  of  a  principal  E-1  or  E-2, 
who  desires  to  remain  longer  in  his  or 
her  present  status  than  previously 
authorized,  must  apply  for  an  extension 
of  stay  on  Form  1-539.  The  application 
must  be  filed  with  the  fee  required  in 
S  103.7  of  this  chapter,  and  any  initial 
evidence  specified  in  the  applicable 
provisions  of  S  214.2  and  on  the 
application  form.  More  than  one  person 
may  be  included  in  an  application  where 
the  co-applicants  are  all  members  of  a 
single  family  group  and  either  all  hold 
the  same  nonimmigrant  status  or  one 
holds  a  nonimmigrant  status  and  the 
other  co-applicants  are  his  or  her  spouse 
and/or  children  who  hold  derivative 
nonimmigrant  status  based  on  his  or  her 
status.  Extensions  granted  to  members 
of  a  family  group  must  be  for  the  same 
period  of  time.  "The  shortest  period 
granted  to  any  member  of  the  family 
shall  be  granted  to  all  members  of  the 
family. 

(3)  Ineligible  for  extension  of  stay.  A 
nonimmigrant  in  any  of  the  following 
classes  is  ineligible  for  an  extension  of 
stay: 
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Section 


Designa- 

tion 

A-1 



A-2 

A-3 



B-1 

„_„ 

B-2 

C-1 



C-2 

C-3 

0-1 

0-2 

E-1 

E-2 

F-1 

F-2 



G-1 

G-2 

6-3 

G-4 

l01(aMl5)(H)(iv)..„ 

I01(a)(i5)(l) 

10i(a)(l5MJMi)  — 

101(a)(15)(J)(ii) 

101(aMl5)(K)(i) 

101(a)(15)(K)(ii) 

101(a)(15)(L)(i)- 
101(a)(15)(LMii).... 
101(a)(15)(M)(i).... 
101(a)(i5)(MM«)... 

101(a>(i5)(N)(i) 

101(a)(l5)(N)(ii).... 

101(aMi5)(O)(i) 

101(a)(l5)(OKii).-. 
101(a)(l5)(O)(N0- 
lOl(a)(i5)(P)(i).... 
101(a)(l5KP)(M).... 
10l(a)(i5)(P)<i«)... 
l0i(aKi5)(P)(iv).., 

101(a)(i5)(Q) 

l01(a)(l5)(R)(i)... 
10l(a)(l5KR)(«).. 
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Canadian  tree  trade  agreement.. 


I 

J-1 

J-2 

K-1 

K-2 

L-1 

L-2 

M-1 

M-2 

N-1 

N-2 

0-1 

0-2 

0-3 

P-1 

P-2 

P-3 

P-4 

Q 

R-1 

f^2 

TC 


0-5 

H-1A 
H-1B 
H-2A 
H-2B 
H-3 


(3)  General  Requirements. 
***** 

(c)  Extensions  of  stay — (1)  Filing  on 
Form  1-129.  An  employer  seeking  to 
retain  the  services  of  an  E-1,  E-2,  H-lA, 
H-IB,  H-2A.  H-2B.  H-3.  L-1,  0-1,  0-2,  P- 
1,  P-2,  P-3,  Q,  R-1,  or  TC  nonimmigrant 
beyond  the  period  previously  granted, 
must  petition  for  an  extension  of  stay  on 
Form  1-129.  The  petition  must  be  filed 
with  the  fee  required  in  S  103.7  and  the 
initial  evidence  specified  in  the 
applicable  provisions  of  S  214.2  and  on 
the  petition  form. 

(2)  Filing  on  Form  1-539.  Any  other 
nonimmigrant,  including  an  E-1  or  E-2 
spouse  or  child  of  a  principal  E-1  or  E-2, 
who  desires  to  remain  longer  in  his  or 
her  present  status  than  previously 
authorized,  must  apply  for  an  extension 
of  stay  on  Form  1-539.  The  application 
must  be  filed  with  the  fee  required  in 
S  103.7  of  this  chapter,  and  any  initial 
evidence  specified  in  the  applicable 
provisions  of  S  214.2  and  on  the 
application  form.  More  than  one  person 
may  be  included  in  an  application  where 
the  co-applicants  are  all  members  of  a 
single  family  group  and  either  all  hold 
the  same  nonimmigrant  status  or  one 
holds  a  nonimmigrant  status  and  the 
other  co-applicants  are  his  or  her  spouse 
and/or  children  who  hold  derivative 
nonimmigrant  status  based  on  his  or  her 
status.  Extensions  granted  to  members 
of  a  family  group  must  be  for  the  same 
period  of  time.  The  shortest  period 
granted  to  any  member  of  the  family 
shall  be  granted  to  all  members  of  the 
family. 

(3)  Ineligible  for  extension  of  stay.  A 
nonimmigrant  in  any  of  the  following 
classes  is  ineligible  for  an  extension  of 
stay: 


(i)  B-1  or  B-2  where  admission  was 
pursuant  to  the  Visa  Waiver  Pilot 
Program; 

(ii)  C-1,  C-2.  C-3; 

(iii)  D-1,  D-2; 

(iv)  K-1.  K-2;  or 

(v)  A-1,  A-2.  F-1.  F-2.  G-1,  G-2,  G-3, 
or  G-4,  since  such  a  nonimmigrant  is 
admitted  for  duration  of  status. 

(4)  Timely  filing  and  maintenance  of 
status.  An  extension  of  stay  may  not  be 
approved  for  an  alien  who  failed  to 
maintain  the  previously  accorded  status 
or  where  such  status  expired  before  the 
application  or  petition  was  filed,  except 
that  failure  to  file  before  the  period  of 
previously  authorized  status  expired 
may  be  excused  in  the  discretion  of  the 
Service  and  without  separate 
application,  with  any  extension  granted 
from  the  date  the  previously  authorized 
stay  expired,  where  it  is  demonstrated 
at  the  time  of  filing  that: 

(i)  The  delay  was  due  to  extraordinary 
circumstances  beyond  the  control  of  the 
applicant  or  petitioner,  and  the  Service 
finds  that  the  resulting  delay  was 
reasonable; 

(ii)  The  alien  has  not  otherwise 
violated  his  or  her  nonimmigrant  status: 

(iii)  The  alien  remains  a  bona  fide 
nonimmigrant;  and 

(iv)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  part  242 
of  this  chapter. 

(5)  Decision  in  Form  1-129  or  1-539 
extension  proceedings.  Where  an 
applicant  or  petitioner  demonstrates 
eligibility  for  a  requested  extension  of 
stay,  it  may  be  granted  at  the  discretion 
of  the  Service.  There  is  no  appeal  from  a 
decision  denying  an  extension  filed  for 
on  either  Form  1-129  or  1-539. 

(d)  Termination  of  status.  Within  the 
period  of  initial  admission  or  extension 
of  stay,  the  nonimmigrant  status  of  an 
alien  shall  be  terminated  by  the 
revocation  of  a  waiver  authorized  on  his 
or  her  behalf  under  section  212(d)  (3)  or 
(4)  of  the  Act;  by  the  introducti6n  of  a 
private  bill  to  confer  permanent  resident 
status  on  such  alien;  or  pursuant  to 
notification  in  the  Federal  Register  on 
the  basis  of  national  security, 
diplomatic,  or  public  safety  reasons. 
***** 

lO.-ll.  Part  223  is  revised  to  read  as 
follows: 

PART  223— REENTRY  PERMITS, 
REFUGEE  TRAVEL  DOCUMENTS,  AND 
ADVANCE  PAROLE  DOCUMENTS 

Sec. 

223.1  Purpose  of  documents. 

223.2  Filing. 

223.3  Validity  and  effect  on  admissibility. 
Authority:  8  U.S.C.  1103. 1181. 1182.  llSOa. 

1203. 1225. 1226, 1227, 1251:  and  Protocol 


Relating  to  the  Status  of  Refugees,  November 
1, 1968. 19  U.S.T.  6223  (TIAS  6577). 

§  223.1    Purpose  of  documents. 

(a)  Reentry  permit.  A  reentry  permit 
allows  a  permanent  resident  to  apply  for 
admission  to  the  U.S.  upon  return  from 
abroad  during  the  permit's  vahdity 
without  the  necessity  of  obtaining  a 
returning  resident  visa. 

(b)  Refugee  Travel  Document.  A 
refugee  travel  document  is  issued 
pursuant  to  this  part  and  article  28  of  the 
U.N.  Convention  of  July  28, 1951.  for  the 
purpose  of  travel.  A  person  who  holds 
refugee  status  pursuant  to  section  207  of 
the  Act.  or  asylee  status  pursuant  to 
section  208  of  the  Act,  must  have  a 
refugee  travel  document  to  return  to  the 
United  States  after  temporary  travel 
abroad  unless  he  or  she  is  in  possession 
of  a  valid  advance  parole  document. 

(c)  Advance  Parole  Document.  An 
advance  parole  document  is  issued 
sof&l^  to  authorize  the  temporary  parole 
of  an  lotherwise  inadmissible  alien  into 
the  United  States  for  a  temporary  period 
of  time  due  to  a  compelling  emergency. 
It  may  be  accepted  by  a  transportation 
company  in  lieu  of  a  visa  as 
authorization  for  the  person  who  will 
travel  to  the  United  States  without  a 
visa.  It  is  not  issued  to  serve  in  lieu  of 
any  required  passport. 

§223.2    Filing. 

(a)  General.  An  application  for  a 
reentry  permit,  refugee  travel  document, 
or  advance  parole  document  must  be 
filed  on  Form  1-131,  with  the  fee 
required  in  §  103.7  of  this  chapter  and 
with  the  initial  evidence  required  on  the 
application  form. 

(b)  Who  may  file — (1)  Reentry  Permit. 
An  application  may  be  filed  by  a  person 
who  is  in  the  United  States  at  time  of 
application  and  is  a  lawful  permanent 
resident  or  conditional  permanent 
resident. 

(2)  Refugee  Travel  Document.  An 
application  may  be  filed  by  a  person 
who  is  in  the  United  States  at  the  time  of 
application,  and  either  holds  valid 
refugee  status  under  section  207  of  the 
Act,  valid  asylee  status  under  section 
208  of  the  Act,  or  is  a  permanent 
resident  and  received  such  status 
through  adjustment  as  a  direct  result  of 
his  or  her  asylee  or  refugee  status. 

(3)  Advance  Parole  Document.  An 
application  may  be  filed  by  an  alien 
who  is  outside  the  United  States  who 
seeks  to  travel  to  the  United  States 
temporarily  for  emergent  reasons  or  for 
reasons  deemed  strictly  in  the  public 
interest.  An  application  may  be  filed  by 
a  person  who  is  in  the  United  States  at 
time  of  application  if  he  or  she: 


(i)  Has  an  application  for  adjustment 
of  status  pending  and  seeks  to  travel 
abroad  for  emergent  personal  or  bona 
fide  business  reasons: 

(ii)  Has  an  application  for  adjustment 
of  status  pending  solely  because  a  visa 
number  is  not  immediately  available, 
and  seeks  to  travel  abroad  for  bona  fide 
business  or  emergent  personal  reasons: 

(iii)  Holds  refugee  or  asylum  status 
and  seeks  to  depart  temporarily  to  applv 
for  a  U.S.  immigrant  visa  in  Canada:  or 

(iv)  Seeks  to  travel  abroad  for 
emergent  personal  or  business  reasons, 
provided  he  or  she  is  not  an  applicant 
for  adjustment  of  status,  does  not  hold 
refugee  or  asylum  status,  is  not  in 
exclusion  or  deportation  proceedings,  is 
not  the  beneficiary  of  a  private  bill  and 
is  not  subject  to  the  two-year  foreign 
residence  requirement  of  section  212(e) 
of  the  Act. 

(c)  Ineligibility — (1)  Prior  document 
still  valid.  An  application  for  a  reentry 
permit  or  refugee  travel  document  shall 
be  denied  if  the  applicant  was 
previously  issued  a  reentry  permit  or 
refugee  travel  document  which  is  still 
valid,  unless  it  was  returned  to  the 
Service  or  it  is  demonstrated  that  it  was 
lost. 

(2)  Extended  absences.  A  reentry 
permit  may  not  be  issued  to  a  person 
who.  since  becoming  a  permanent 
resident,  or  during  the  last  5  years, 
whichever  is  less,  has  been  outside  the 
United  States  for  more  than  4  years  in 
the  aggregate,  except  that  a  permit  may 
be  issued  to: 

(i)  A  permanent  resident  regularly 
serving  as  a  crewman  aboard  an  aircraft 
or  vessel  of  American  registry  for 
temporary  travel  in  connection  with  his 
or  her  crewman  duties;  or 

(ii)  A  person  whose  proposed  travel  is 
on  the  orders  of  the  United  States 
Government,  other  than  orders 
excluding  or  deporting  the  person. 

(3)  National  Security,  Diplomatic,  or 
Public  Safety  Reasons.  An  application 
for  a  reentry  permit,  refugee  travel 
document,  or  advance  parole  shall  be 
denied  if  the  Service  has  published  a 
notice  in  the  Federal  Register  precluding 
issuance  of  the  document  for  the 
purpose  of  travel  to  the  area  of  proposed 
travel  due  to  national  security, 
diplomatic,  or  public  safety  reasons. 

(d)  Effect  of  travel  before  a  decision  is 
made.  Departure  from  the  United  States 
before  a  decision  is  made  on  an 
application  for  a  reentry  permit  or 
refugee  travel  document  shall  not  affect 
the  application.  Departure  from  the 
United  States,  or  an  application  for 
admission  to  the  United  States,  before  a 
decision  is  made  on  an  application  for 
an  advance  parole  document  shall  be 
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deemed  as  abandonment  of  the 
application. 

(e)  Processing.  Approval  of  an 
application  is  solely  at  the  discretion  of 
the  Service.  If  the  apphcation  is 
approved,  the  requested  document  shall 
be  issued  as  provided  in  this  part. 

(f)  Issuance.  A  reentry  permit  or 
refugee  travel  document  may  be  sent  in 
care  of  a  United  States  Consulate  or  an 
overseas  oBice  of  the  Service  if  the 
applicant  requests  it  at  the  time  of  filing. 
Issuance  of  a  reentry  permit  or  refugee 
travel  document  to  a  person  in  exclusion 
or  deportation  proceedings  shall  not 
affect  those  proceedings. 

(g)  Appeal.  Denial  of  an  application 
for  a  reentry  permit  or  refugee  travel 
document  may  be  appealed  to  the 
Service's  Administrative  Appeals  Unit. 
Denial  of  an  application  for  advance 
parole  may  not  be  appealed. 

§  22X3    Validny  and  effect  on  admisslMHty. 

(a)  Validity— {I]  Reentry  Permit.  A 
reentry  permit  issued  to  a  permanent 
resident  shall  be  valid  for  2  years  from 
the  date  of  issuance.  A  reentry  permit 
issued  to  a  conditional  permanent 
resident  shall  be  valid  for  2  years  from 
the  date  of  issuance,  or  to  the  date  the 
conditional  permanent  resident  must 
apply  for  removal  of  the  conditions  on 
his  or  her  status,  whichever  comes  first. 

(2)  Refugee  Travel  Document.  A 
refugee  travel  document  shall  be  valid 
for  1  year. 

(3)  Advance  Parole  Document  An 
advance  parole  document  shall  be  valid 
for  a  period  as  determined  by  the 
Service.  It  shall  specify  the  time  to 
which  the  holder  may  be  paroled,  not  to 
exceed  any  previously  authorized  parole 
or  voluntary  departure  date.  In  the 
discretion  of  the  Service,  it  may  be  valid 
for  multiple  entries. 

(b)  Invalidation.  A  document  issued 
under  this  part  is  invalid  if  obtained 
through  material  false  representation  or 
concealment,  or  if  the  person  is  ordered 
excluded  or  deported.  A  refugee  travel 
document  is  also  invalid  if  the  U.N. 
Convention  of  July  28, 1951,  ceases  to 
apply  or  does  not  apply  to  the  person  as 
provided  in  Article  IC,  D,  E  or  F  of  the 
convention. 

(c)  Extension.  A  reentry  permit, 
refugee  travel  document,  or  advance 
parole  document  may  not  be  extended. 

(d)  Effect  on  admissibility — (1) 
Reentry  Permit.  A  permanent  resident 
or  conditional  permanent  resident  in 
possession  of  a  valid  reentry  permit  who 
is  otherwise  admissible  sITall  not  be 
deemed  to  have  abandoned  status  based 
solely  on  the  duration  of  an  absence  or 
absences  during  the  permits,  validity 
period. 


(2)  Refugee  Travel  Document — (i) 
General.  Every  alien  returning  to  the 
United  States  who  presents  a  valid 
unexpired  refugee  travel  document 
shall  be  permitted  to  come  physically 
writhin  the  territory  of  the  United  States 
to  receive  consideration  of  his  or  her 
application  for  admission  in  conformity 
with  paragraphs  (d)(2){ii)  and  (d){2)(iii) 
of  this  section. 

(ii)  Inspection  and  immigration  status. 
Upon  arrival,  an  alien  who  presents  a 
valid  unexpired  refugee  travel  document 
shall  be  examined  as  to  his  admissibihty 
under  the  Act.  An  alien  shall  be 
accorded  the  immigration  status 
endorsed  in  his  or  her  refugee  travel 
document  unless  he  or  she  is  no  longer 
eligible  therefor  or  he  or  she  applies  for 
and  is  found  eligible  for  some  other 
immigration  status. 

(iii)  Exclusion.  If  an  alien  who 
presents  a  valid  unexpired  refugee 
travel  document  appears  to  the 
examining  immigration  officer  to  be 
excludable  as  provided  in  S  236.3(e]  of 
this  chapter,  he  or  she  shall  be  referred 
for  proceedings  under  sections  236  and 
237  of  the  Act  Section  235(c)  of  the  Act 
shall  not  be  applicable. 

(3)  Advance  Parole  Document  An 
alien  in  possession  of  a  valid  advance 
parole  document  who  is  otherwise 
admissible  shall  be  paroled  in  the  status 
indicated  in  the  parole  document,  or,  if 
granted  the  document  based  on  status 
as  a  refugee  or  asylee.  readmitted  in  that 
status  if  the  inunigrant  visa  was  not 
issued. 

PART  223a— REFUGEE  TRAVEL 
DOCUMENTS    [REMOVED] 

12.  Part  223a  is  removed. 

PART  248.-CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

13.  The  authority  citation  for  part  248 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1184. 1187, 
1258;  8  CFR  part  2. 

14.  In  section  24ai  paragraph  (a)  is 
amended  by  removing  the  final  "."  of  the 
paragraph  and  inserting  in  lieu  thereof  ", 
or  as  an  alien  in  transit  under  section 
101{a){15)(C)  of  the  Act." 

15.  In  §  248.1.  paragraph  (b)  is  revised 
to  read  as  follows: 

S  248.1    EllgibHity. 

*         •         •         •         * 

(b)  Timely  filing  and  maintenance  of 
status.  A  change  of  status  may  not  be 
approved  for  an  alien  who  failed  to 
maintain  the  previously  accorded  status 
or  where  such  status  expired  before  the 
application  or  petition  was  filed,  except 
that  failure  to  file  before  the  period  of 


previously  authorized  status  expired 
may  be  excused  in  the  discretion  of  the 
Service,  and  without  separate 
application,  where  it  is  demonstrated  at 
the  time  of  filing  that: 

(1)  The  failure  to  file  a  timely 
application  was  due  to  extraordinary 
circumstances  beyond  the  control  of  the 
applicant  or  petitioner,  and  the  Service 
finds  that  the  resulting  delay  was 
reasonable; 

(2)  The  alien  has  not  otherwise 
violated  his  or  her  nonimmigrant  status; 

(3)  The  alien  remains  a  bona  fide 
nonimmigrant;  and 

(4)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  part  242 
of  this  chapter. 

16.  Section  248.3  is  amended  by: 

a.  Removing  paragraph  (d),  and 
reserving  the  paragraph; 

b.  Revising  paragraphs  (a),  (b),  and 
(c),  to  read  as  follows: 

§248.3    AppMcatkm. 

(a)  Change  of  status  on  Form  1-129. 
An  employer  seeking  the  services  of  an 
alien  as  an  E-1,  E-2,  H-lA,  H-lB.  H-2A, 
H-2B,  H-3,  L-1.  O-l,  0-2,  P-1,  P-2,  P-3, 
Q,  R-1,  or  TC  nonimmigrant,  must, 
where  the  alien  already  in  the  U.S.  does 
not  currently  hold  such  status,  petition 
for  a  change  of  status  on  Form  1-129. 
The  petition  must  be  filed  with  the  fee 
required  in  S  103.7  of  this  chapter  and 
the  initial  evidence  specified  in  the 
applicable  provisions  of  S  214.2  of  this 
chapter  and  on  the  petition  form. 

(b)  Change  of  status  on  Form  1-539. 
Any  nonimmigrant  who  desires  a 
change  of  status  to  any  other 
nonimmigrant  classification,  or  to  E-1  or 
E-2  classification  as  the  spouse  or  child 
of  a  principal  E-1  or  E-2,  must  apply  for 
a  change  of  status  on  Form  1-539. 

The  application  must  be  filed  with  the 
fee  required  in  S  103.7  of  this  chapter 
and  any  initial  evidence  specified  in  the 
applicable  provisions  of  §  214.2  of  this 
chapter  and  on  the  application  form. 
More  than  one  person  may  be  included 
in  an  application  where  the  co- 
applicants  are  all  members  of  a  single 
family  group  and  either  all  held  the 
same  nonimmigrant  status  or  one  holds 
a  nonimmigrant  status  and  the  co- 
applicants  are  his  or  her  spouse  and/or 
children  who  hold  derivative 
nonimmigrant  status  based  on  the 
principal  nonimmigrant  alien's  status. 

(c)  Special  provisions  for  change  of 
nonimmigrant  classification  to,  or  from, 
a  position  classified  under  section 
101(a)(15)  (A)  or  (G)  of  the  Act  Each 
application  for  change  of  nonimmigrant 
classification  to,  or  from,  a  position 
classified  under  section  101(9)(15)  (A)  or 
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previously  authorized  status  expired 
may  be  excused  in  the  discretion  of  the 
Service,  and  without  separate 
application,  where  it  is  demonstrated  at 
the  time  of  filing  that: 

(1)  The  failure  to  file  a  timely 
application  was  due  to  extraordinary 
circumstances  beyond  the  control  of  the 
applicant  or  petitioner,  and  the  Service 
finds  that  the  resulting  delay  was 
reasonable; 

(2)  The  alien  has  not  otherwise 
violated  his  or  her  nonimmigrant  status; 

(3)  The  alien  remains  a  bona  fide 
nonimmigrant;  and 

(4)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  part  242 
of  this  chapter. 

16.  Section  248.3  is  amended  by: 

a.  Removing  paragraph  (d),  and 
reserving  the  paragraph; 

b.  Revising  paragraphs  (a),  (b).  and 
(c).  to  read  as  follows: 

§24SJ    Application. 

(a)  Change  of  status  on  Form  1-129. 
An  employer  seeking  the  services  of  an 
alien  as  an  E-1.  E-2.  H-lA.  H-lB.  H-2A. 
H-2B.  H-3,  L-1.  O-l.  0-2.  P-1.  P-2.  P-3. 
Q.  R-1,  or  TC  nonimmigrant,  must, 
where  the  alien  already  in  the  U.S.  does 
not  currently  hold  such  status,  petition 
for  a  change  of  status  on  Form  1-129. 
The  petition  must  be  filed  with  the  fee 
required  in  S  103.7  of  this  chapter  and 
the  initial  evidence  specified  in  the 
applicable  provisions  of  \  214.2  of  this 
chapter  and  on  the  petition  form. 

(b)  Change  of  status  on  Form  1-539. 
Any  nonimmigrant  who  desires  a 
change  of  status  to  any  other 
nonimmigrant  classification,  or  to  E-1  or 
E-2  classification  as  the  spouse  or  child 
of  a  principal  E-1  or  E-2.  must  apply  for 
a  change  of  status  on  Form  1-539. 

The  application  must  be  filed  with  the 
fee  required  in  §  103.7  of  this  chapter 
and  any  initial  evidence  specified  in  the 
applicable  provisions  of  §  214.2  of  this 
chapter  and  on  the  application  form. 
More  than  one  person  may  be  included 
in  an  application  where  the  co- 
applicants  are  all  members  of  a  single 
family  group  and  either  all  hold  the 
same  nonimmigrant  status  or  one  holds 
a  nonimmigrant  status  and  the  co- 
applicants  are  his  or  her  spouse  and/or 
children  who  hold  derivative 
nonimmigrant  status  based  on  the 
principal  nonimmigrant  alien's  status. 
(c)  Special  provisions  for  change  of 
nonimmigrant  classification  to,  or  from, 
a  position  classified  under  section 
101(a)(15)  (A)  or  (G)  of  the  Act.  Each 
application  for  change  of  nonimmigrant 
classification  to.  or  from,  a  position 
classified  under  section  101(6i)(15)  (A)  or 


(G)  must  be  accompanied  by  a  Form 
1-566.  completed  and  endorsed  in 
accordance  with  the  instructions  on  that 
form.  If  the  Department  of  State 
recommends  against  the  change,  the 
application  shall  be  denied.  An 
application  for  a  change  of  classification 
by  a  principal  alien  in  a  position 
classified  A-1.  A-2.  G-1.  G-2.  G-3  or 
G-4  shall  be  processed  without  fee 
Members  of  the  principal's  immediate 
family  who  are  included  on  the  principal 
alien's  application  shall  also  be 
processed  without  fee. 


PART  284-REGISTRATlON  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

17.  The  authority  citation  for  part  264 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1201. 1201a.  1301- 
1305. 

§  264.1    [Amended! 

18.  Section  264.1.  paragraph  (b).  is 
amended  by  removing  the  Form  No.  and 
Class  references  for  forms  "1-90 '. 
"1-102".  "1-174".  and  "1-695". 

§  264.1    [Amended] 

19.  Section  264.1  is  amended  by: 

a.  Removing  paragraph  (c)(1); 

b.  Removing  paragraph  (c)(2)  and 
reserving  the  paragraph;  and 

c.  Redesignating  paragraph  (c)(3)  as 
paragraph  (c)(1). 

§264.2    [Amended] 

20.  Section  264.2  is  amended  by: 

a.  Revising  the  section  heading  to  read 
"Application  for  creation  of  record  of 
permanent  residence."; 

b.  Removing  in  paragraphs  (c)(l)(i) 
and  (c)(2)(i)  the  phrase.  "Form  1-90, 
Application  by  a  Lawful  Permanent 
Resident  for  an  Alien  Registration 
Receipt  Card.  Form  1-551.  without  fee." 
and  inserting  in  lieu  thereof  "Form  1-485, 
with  the  fee  required  in  §  103.7  of  this 
chapter  and  any  initial  evidence 
required  on  the  application  form  and  in 
this  section.";  and 

c.  Removing  in  the  first  sentence  of 
paragraphs  (c)(l)(vii)  and  (c)(2)(ix)  the 
phrase,  "to  Form  1-90"  and  inserting  in 
Ueu  thereof  "on  the  application  form". 

21.  Part  264  is  further  amended  by 
adding  sections  264.4.  264.5  and  264.6.  to 
read  as  follows: 

§  264.4    AppUcation  to  replace  ■ 
nonimmigrant  Non-resJdent  Border 
Crossing  Card. 

(a)  General.  An  application  for  a 
replacement  Non-Resident  Border 
Crossing  Card  must  be  filed  pursuant  to 
§  212.6(e)  of  this  chapter.  An  application 
for  a  replacement  Non-resident  Alien 


Canadian  Border  Crossing  Card  must  be 
filed  on  Form  1-175.  An  application  for  a 
replacement  Non-resident  Mexican 
Border  Crossing  Card  must  be  filed  on 
Form  1-190. 

§  264.S    Application  (or  a  replacement 
Alien  Registration  Card. 

(a)  General.  An  application  for  a 
replacement  alien  registration  card  must 
be  filed  on  Form  1-90  with  the  initial 
evidence  required  on  the  application 
form  and  with  the  fee  specified  in 

§  103.7,  except  that  there  is  no  fee  if  the 
application  is  filed  pursuant  to 
paragraphs  (b)(2).  (b)(4).  or  (b)(6)  of  this 
section,  or  pursuant  to  paragraphs  (d)(2) 
or  (d)(4)  of  this  section. 

(b)  Permanent  Residents  required  to 
file.  A  permanent  resident  shall  apply 
for  a  replacement  alien  registration  card: 

(1)  To  replace  a  card  that  was  lost, 
stolen,  or  destroyed; 

(2)  To  replace  a  card  that  was  issued 
but  never  received; 

(3)  Within  the  six  months  prior  to  the 
expiration  of  the  card; 

(4)  When  he  or  she  reaches  age  14. 
unless  the  prior  card  will  expire  before 
he  or  she  reaches  age  16. 

(5)  Where  the  prior  card  has  been 
mutilated; 

(6)  Where  the  prior  card  is  incorrect; 

(7)  Where  his  or  her  name  or  other 
biographic  data  has  changed  since  the 
card  was  issued; 

(8)  Where  he  or  she  has  been  a 
commuter  and  is  now  taking  up  actual 
residence  in  the  United  States;  or 

(9)  Upon  automatic  conversion  to 
permanent  resident  status. 

(c)  Other  filing  by  a  permanent 
'resident.  A  permanent  resident  shall 

apply  on  Form  1-W  to  replace  a  prior 
edition  of  the  alien  registration  card 
issued  on  Form  AR-3  or  AR-103.  A 
permanent  resident  may  apply  on  Form 
1-90  to  replace  any  other  prior  edition  of 
the  alien  registration  card. 

(d)  Conditional  permanent  residents 
required  to  file.  A  conditional 
permanent  resident  whose  card  is 
expiring  shall  apply  to  remove  the 
conditions  on  residence  on  Form  1-751 
or  Form  1-752.  A  conditional  permanent 
resident  shall  apply  on  Form  1-90: 

(1)  To  replace  a  card  that  was  lost, 
stolen,  or  destroyed; 

(2)  To  replace  a  card  that  was  issued 
but  never  received; 

(3)  Where  the  prior  card  has  been 
mutilated; 

(4)  Where  the  prior  card  is  incorrect; 
or 

(5)  Where  his  or  her  name  or  other 
biographic  data  has  changed  since  the 
card  was  issued. 

(e)  Process  when  outside  the  United 
States.  A  permanent  resident  or 


conditional  permanent  resident  who  is 
outside  the  United  States  and  must 
replace  a  lost,  stolen,  or  destroyed  alien 
registration  card  shall  file  his  or  her 
application  when  applying  for  re- 
admission  to  the  United  States.  If 
temporary  evidence  of  permanent 
resident  status  is  required  to  board  an 
aircraft  or  vessel  to  return  to  the  United 
States,  he  or  she  should  contact  a 
United  States  Consulate  or  Service 
office  abroad. 

(f)  Processing.  A  pending  application 
filed  under  this  section  shall  be 
conside'^ed  temporary  evidence  of 
registration.  If  the  application  is 
approved,  the  document  shall  be  issued. 
There  is  no  appeal  from  the  denial  of  an 
application  filed  on  Form  1-90. 

§  264.6  Appticatton  (or  an  initial  or 
replacement  Form  1-94  or  Fonn  1-95 
Nonimmigrant  Anival-Oeparture  Document 

(a)  General.  An  application  for  a  new 
or  replacement  Form  1-94  or 
replacement  Form  1-95  must  be  made  on 
Form  1-102.  The  application  must  be 
filed  with  the  fee  required  in  S  103.7  and 
the  initial  evidence  required  on  the 
application  form. 

(b)  Who  may  file.  An  application  may 
be  filed  by  a  person  in  the  United  States 
who: 

(1)  Applies  to  replace  a  lost  or  stolen 
Form  1-94  or  Form  1-95  that  had  been 
issued  to  him  or  hen 

(2)  AppHes  to  replace  a  mutilated 
Form  1-94  or  Form  1-95  that  had  been 
issued  to  him  or  hen  or 

(3)  Was  not  issued  a  Form  1-94 
pursuant  to  S  235.1(f)(l)(i).  (iii).  (iv),  (v), 
or  (vi)  of  this  chapter,  when  last 
admitted  as  a  nonimmigrant,  has  not 
since  been  issued  a  Form  1-94,  and  now 
requires  a  Form  1-94. 

(c)  Processing.  A  pending  application 
filed  under  paragraph  (a)  of  this  section 
shall  be  considered  temporary  evidence 
of  registration.  If  the  application  is 
approved,  the  document  shall  be  issued. 
There  is  no  apijeal  from  the  denial  of  an 
application  filed  on  Form  1-102. 

PART  292— REPRESENTATION  AND 
APPEARANCES 

22.  The  authority  citation  for  part  292 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1362. 

23.  Section  292.4.  paragraph  (a),  is 
amended  by  adding  a  new  sentenc"  at 
the  end  of  the  paragraph,  to  read: 

§  292.4    Appearances. 
«         *         •         •         * 

(a)  *  *  *  A  notice  of  appearance 
entered  in  application  or  petition 
proceedings  must  be  signed  by  the 
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applicant  or  petitioner  to  authorize 

representation  in  order  for  the 

appearance  to  be  recognized  by  the 

Service. 

•        •        •        •        • 

Dated:  November  21. 1991. 
Gene  McNary. 

Corn.Tiiasioner.  Immigration  and 
Naturalization  Service. 
IFR  Doc.  91-28712  Filed  11-29-91:  8:45  Bm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-NM-201-AD1 

Airworthiness  Directives;  AirtHis 
Industrie  Model  A310  and  A300-«00 
Series  Airptanes 

agency:  Federal  Aviation 
AdministraHon  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARV:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD),  that  is  applicable  to 
certain  Airbus  Industrie  Model  A310 
and  A300-600  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  aft  electrical  stop  switch  on  the 
horizontal  actuator  of  the  pilot's  and 
copilot's  seats,  and  replacement,  if 
necessary;  and  an  inspection  of  the 
clearance  between  the  electrical  and 
mechanical  stops,  and  adjustment  of  the 
clearance  or  replacement  of  the 
horizontal  actuator,  if  necessary.  This 
proposal  is  prompted  by  a  report 
indicating  that  insufficient  clearance 
between  the  mechanical  and  electrical 
stops  in  the  horizontal  actuator  on  the 
pilot's  and  copilot's  seats  can  lock  the 
mechanism  permanently  or  loosen  the 
seat  base,  thereby  making  it  impossible 
to  lock.  This  condition,  if  not  corrected, 
could  result  in  reduced  ability  of  the 
flight  crew  to  control  the  airplane. 
DATES:  Comments  must  be  received  by 
Januar>'  21,  1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate.  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-201-AD.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie. 
Airbus  Support  Division.  Avenue  Didier 
Daurat.  31700  Blagnac,  France. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 


Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FORTMCR  INFORMATION  CONTACT. 
Mr.  Greg  Holt.  Standardization  Branch. 
ANM-113:  telephone  (206)  227-2140;  fax 
(206)  227-1320.  Mailing  address:  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Vyashington  98055-405a 
SUI»PIEMENTARV  INFORtlATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-201-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
91_\T^4_201-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  l" Aviation 
Civile  (DGAC).  whic'h  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  A310  and  A300-600 


series  airplanes.  There  has  been  a 
recent  report  indicating  that,  if  the 
clearance  between  the  mechanical  and 
electrical  stops  of  the  horizontal 
actuator  on  the  pilot's  and  copilot's 
seats  is  insufficient,  the  mechanism 
could  become  permanently  locked  or  the 
seat  base  could  become  loose  and 
impossible  to  lock.  This  condition,  if  not 
corrected,  could  result  in  reduced  ability 
of  the  flight  crew  to  control  the  airplane. 

Sogerma-Socea.  which  is  the 
manufacturer  of  the  seats,  has  issued 
Service  Bulletin  2S-188,  Revision  1, 
dated  July  2. 1991.  which  describes 
procedures  to  perform  a  one-time  visual 
inspection  of  the  aft  electrical  stop 
switch,  and  replacement  of  damaged 
switches;  and  a  one-time  visual 
inspection  for  correct  clearance  between 
the  electrical  stop  and  the  mechanical 
stop,  and  adjustment  of  incorrect 
clearance  or  replacement  of  the 
horizontal  actuator.  The  French  DGAC 
has  classified  this  service  bulletin  as 
mandatory  and  has  issued  French 
airworthiness  directive  91-15&-125{B) 
relating  to  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
5  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
DGAC  has  kept  the  FAA  totally 
informed  of  the  above  situation.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  a  one-time 
visual  inspection  of  the  aft  electrical 
stop  switch,  and  replacement  of 
damaged  switches;  and  a  one-time 
visual  inspection  for  correct  clearance 
between  the  electrical  stop  and  the 
mechanical  stop,  and  adjustment  of 
incorrect  clearance  or  replacement  of 
the  horizontal  actuator.  The  actions 
would  be  required  to  be  accomphshed  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  .5  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,375. 
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series  airplanes.  There  has  been  a 
recent  report  indicating  that,  if  the 
clearance  between  the  mechanical  and 
electrical  stops  of  the  horizontal 
actuator  on  the  pilot's  and  copilot's 
seats  is  insufficient,  the  mechanism 
could  become  permanently  locked  or  the 
seat  base  could  become  loose  and 
impossible  to  lock.  This  condition,  if  not 
corrected,  could  result  in  reduced  ability 
of  the  flight  crew  to  control  the  airplane. 

Sogerma-Socea.  which  is  the 
manufacturer  of  the  seats,  has  issued 
Service  Bulletin  25-18a  Revision  1. 
dated  )uly  2. 1991.  which  describes 
procedures  to  perform  a  one-time  visual 
inspection  of  the  aft  electrical  stop 
switch,  and  replacement  of  damaged 
switches;  and  a  one-time  visual 
inspection  for  correct  clearance  between 
the  electrical  stop  and  the  mechanical 
stop,  and  adjustment  of  incorrect 
clearance  or  replacement  of  the 
horizontal  actuator.  The  French  DGAC 
has  classified  this  service  bulletin  as 
mandatory  and  has  issued  French 
airworthiness  directive  91-155-125(B) 
relating  to  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
5  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
DGAC  has  kept  the  FAA  totally 
informed  of  the  above  situation.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  a  one-time 
visual  inspection  of  the  aft  electrical 
stop  switch,  and  replacement  of 
damaged  switches;  and  a  one-time 
visual  inspection  for  correct  clearance 
between  the  electrical  stop  and  the 
mechanical  stop,  and  adjustment  of 
incorrect  clearance  or  replacement  of 
the  horizontal  actuator.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  .5  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,375. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  **major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "aooresses." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.SC.  1354(a),  14Z1  and  1423: 
49  U.S.C.  106(g):  and  14  CMl  11.89. 

Section  39.13    (Amended] 

2.  Section  3913  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  No.  91-NM-201-AD. 

Applicobitity:  Model  A310  and  A30O-600 
series  airplanes:  equipped  with  pilot  and 
copilot  seats  manufactured  by  Soxerma- 
Socea.  as  listed  in  Sogerma-Socea  Service 
Bulletin  25-188.  Revision  1.  dated  July  2. 1991; 
certificated  in  an>  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  ability  of  the  fhght 
crew  to  control  the  airplane,  accomplish  the 
following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  accomplish  paragraphs  (aMl)  and 
(a)(2]  in  accordance  with  Sogerma-Socea 
Service  Bulletin  25-188.  Revision  1.  dated  July 
2,1991: 

(1)  Perform  a  visual  inspection  to  detect 
damage  to  the  afl  electrical  stop  switch 


(switch  reference  3  in  Figure  1  of  the  service 
buUetin).  Prior  to  further  flight,  replace  any 
damaged  switches  found,  in  accordance  with 
the  service  bulletin. 

(2)  Determirte  the  manufacturer's  serial 
number  on  the  pilot's  and  copilot's  seats.  If 
the  seats  have  serial  numbers  that  are  less 
than  number  281,  or  if  the  horizontal  actuator 
has  l>een  replaced,  accomplish  the  following: 

(I)  Measure  the  amount  of  clearance 
between  the  electrical  stop  and  the 
mechanical  stop  of  the  horizontal  actuator. 

(ii)  if  the  dearsnce  is  less  than  4mm.  prior 
to  further  flight,  adjust  the  clearance  to  more 
than  4mm  in  accordance  with  the  service 
bulletin. 

(iiij  If  there  is  no  clearance,  prior  to  further 
flight,  replace  the  horizontal  actuator  and 
adjust  the  clearance  to  the  proper  dimension 
when  fitting  the  new  horizontal  actuator,  in 
accordance  with  the  service  buUetia 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acce[>table  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  t>e  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  A.MM-113. 

(c)  Special  fhght  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  t>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 

issued  in  Renton.  Washington,  on 
Noveml»er  19, 1991. 
Dairell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-28743  Filed  11-29-81:  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-NM-20S-AD] 

Airworthiness  [Mrectlves;  British 
Aerospace  Model  BAe  125-SOOA 
Series  Alrptanes 

AOENCY:  Federal  Aviation 
Administration4FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  British 
Aerospace  Model  BAe  125-800A  series 
airplanes.  This  proposal  would  require 
installation  of  an  improved  wash  basin 
water  tank  shroud  drain  outlet.  This 
proposal  is  prompted  by  reports  of  wash 
basin  water  tank  leakage,  which  could 
result  in  ice  forming  on  the  aileron 
control  cables.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  January  23, 1992. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
208-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Brihsh 
Aerospace.  PLC.  Librarian  for  Service 
Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport.  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FUirrHER  INFORMATKMI  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148;  fax  (206)  227-1320.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

tUPnXMENTAItY  information: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "(Comments  to 
Docket  Number  91-NM-208-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-208-.AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (UK-CAA).  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe  125-800A  series  airplanes. 
There  have  been  recent  reports  of 
leakage  from  the  wash  basin  water  tank, 
which  can  result  in  ice  forming  on 
aileron  control  cables  and. 
consequently,  lead  to  reduced 
controllability  of  the  airplane.  The 
reports  pertain  to  a  particular  aft 
lavatory  water  system  that  was 
approved  for  use  on  British  Aerospace 
Mode!  BH.125-600A  and  -700A  series 
airplanes  under  a  Supplemental  Type 
Certificate  (STC).  The  water  leaks  in  the 
STC-approved  system  were  caused  by 
clamps  on  the  water  system's  flexible 
tubing  that  had  become  loose  ever  a 
period  of  time.  [The  FAA  previously 
issued  AD  90-08-07.  Amendment  39- 
6600  (55  FR  19059.  May  8. 1990)  to 
correct  the  problems  association  with 
the  STC-approved  aft  lavatory  water 
supply  system-l  British  Aerospace  and 
the  UK-CAA  have  determined  that  there 
are  ample  similarities  between  the  STC- 
approved  system  and  the  system 
installed  on  Model  BAe  125-800A  series 
airplanes  such  that  the  water  leakage 
problems  could  occur  on  these  airplanes 
as  well.  Such  leakage  could  result  in  ice 
forming  on  aileron  control  cables  and 
lead  to  reduced  controllability  of  the 
airplane. 

British  Aerospace  has  issued  Service 
Bulletin  25-67-25 AOl 3 A,  Revision  1, 
dated  August  9, 1991.  which  describes 
procedures  to  install  a  new  collector/ 
outlet  and  drain  pipe  below  the  wash 
basin  water  tank  outlet.  The  UK-CAA 
has  classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agrermcnt.  the  UK-CAA  has  kept  the 
FAA  totally  informed  of  the  above 
situation.  The  FAA  has  examined  the 
findings  of  the  UK-CAA.  reviewed  all 
avaiiuLile  irJonnation.  and  determined 


that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  the  installation  of  an 
improved  wash  basin  water  tank  shroud 
drain  outlet  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  work  hour. 
The  estimated  cost  for  required  parts  is 
$2,159  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$10,396. 

The  regulations  proposed  herein 
vould  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
apd  Procedures  (44  FR  11034,  February 
28. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
Lontinues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amcndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-208- 
AD. 

Applicability:  Model  BAe  125-800A  series 
airplanes,  as  listed  in  British  Aerospace 
Service  Bulletin  25-67-25A013A.  Revision  1. 
dated  August  9. 1991;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  drain  the  water  from  the  wash 
basin  water  tank;  and  fabricate  and  install  a 
placard  to  indicate  that  the  wash  basin  is 
"inoperative." 

(b)  Within  3  months  after  the  effective  date 
of  this  AD.  install  a  new  collector/outlet  and 
drain  pipe  below  the  wash  basin  water  tank 
outlet  in  accordance  with  British  Aerospace 
Service  Bulletin  2S-67-25A013A.  Revision  L 
dated  August  9. 1991.  After  installing  the  new 
collector/outlet  and  drain  pipe,  remove  the 
placard  required  by  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Iransport  Airplane  Directorate.  The  request 
should  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Standardization  Branch.  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on 
November  21. 1991. 
Dairell  M.  PedersoD, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-28745  Filed  11-29-91;  8:45  am) 

BILLING  coot  4910-13-li 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4,  10,  102,  134,  and  177 

Proposed  Customs  Regulations 
Amendments  Regarding  Rules  of 
Origin  Applicable  To  Imported 
Merchandise 

AOENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  This  document  extends  the 
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1.  Aircraft,  Aviation 
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Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-208- 
AD. 

Applicability:  Model  BAe  125-600A  series 
airplanes,  as  listed  in  British  Aerospace 
Service  Bulletin  25-fl7-25A(n3A,  Revision  1. 
dated  August  9. 1991;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  dale 
of  this  AD,  drain  the  water  from  the  wash 
basin  water  tank:  and  fabricate  and  install  a 
placard  to  indicate  that  the  wash  basin  is 
"inoperative." 

(b)  Within  3  months  after  the  effective  date 
of  this  AD.  install  a  new  collector/outlet  and 
drain  pipe  below  the  wash  basin  water  tank 
outlet  in  accordance  with  British  Aerospace 
Service  Bulletin  2S-67-25A013A,  Revision  L 
dated  August  9. 1991.  After  installing  the  new 
collector/outlet  and  drain  pipe,  remove  the 
placard  required  by  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  A.NM-113,  FAA. 

1  ransport  Airplane  Directorate.  The  request 
should  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Standardization  Branch.  ANM-113. 

(d)  Special  (light  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on 
November  21, 1991. 
Oairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-28745  Filed  ll-29-«l;  8:45  am) 

BILLING  COOe  4»10-t3-ll 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4,  10,  102,  134,  and  177 

Proposed  Customs  Regulations 
Amendments  Regarding  Rules  of 
Origin  Applicable  To  Imported 
Merchandise 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  This  document  extends  the 


period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  on  proposed  amendments  to 
the  Customs  Regulations  regarding  rules 
of  origin  applicable  to  imported 
merchandise.  Customs  has  received 
several  requests  to  extend  the  comment 
period  to  allow  additional  time  to 
prepare  responsive  comments.  The 
comment  period  is  extended  45  days. 

DATES:  Comments  are  requested  on  or 
before  January  9, 1992. 

ADDRESSES:  Comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch. 
U.S.  Customs  Service,  room  2119, 1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Valentme,  Office  of  Regulations 
and  Rulings  (202^56&-8530). 

SUPM.EMENTARY  INFORMATION: 

Background 

A  document  was  published  in  the 
Federal  Register  (56  FR  48448]  on 
September  25, 1991,  proposing  to  amend 
the  Customs  Regulations  to  set  forth  a 
uniform  rule  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise  which  is  wholly 
obtained  or  produced  in  a  single 
country.  The  document  also  proposed  to 
amend  the  Customs  Regulations  to 
establish  rules,  applicable  for  most 
Customs  and  related  purposes,  for 
determining  the  country  of  origin  of 
imported  base  metals  and  articles  of 
base  metals  which  are  not  wholly 
obtained  or  produced  in  a  single  country 
and  which  are  classifiable  in  chapters  72 
through  83  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  The 
proposal  solicited  public  comments  that 
were  to  be  received  on  or  before 
November  25. 1991. 

Customs  has  received  several 
requests  to  extend  the  period  of  time  for 
comments.  The  requesters  stated  that 
additional  time  is  required  for  study  and 
analysis  in  order  to  prepare  responsive 
comments  both  in  regard  to  the  general 
impact  of  the  proposal  and  in  regard  to 
the  specific  proposals  concerning  base 
metal  products.  Customs  believes  that 
the  requests  have  merit.  Accordingly. 
the  period  of  time  for  the  submission  of 
comments  is  being  extended  45  days. 

Dated:  November  28. 1991. 
Harvey  B.  Fox. 

Director.  Office  of  Regulations  and  Rulings. 
|FR  Doc  91-28800  Filed  11-29-91: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enf  orcentent 

30  CFR  Part  918 

Louisiana  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  Public  Comment 
Period  and  Opportunity  for  Pubhc 
Hearing  on  Proposed  Amendment. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Louisiana 
permanent  regulatory  program 
(hereinafter,  the  "Louisiana  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Louisiana  Surface 
Mining  Regulations  (LSMR)  pertaining  to 
hydrologj'.  standards  for  revegetation 
success,  termination  of  jurisdiction,  and 
inspections  of  abandoned  sites.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Louisiana  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  cs.t.  January  2. 1992. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
December  27, 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be: 
received  by  4  p.m.,  cs.t.  on  December 
17, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Louisiana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMs  Tulsa  Field  Office. 
James  H.  Moncrief.  Director.  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Ehnve,  suite  550,  Tulsa.  OK 
74135,  Telephone:  (918)  581-8430 


Department  of  Natural  Resources.  Office 
of  Conservation.  Injection  and  Mining 
Divisioa  625  N.  4th  Street  Baton 
Rouge.  LA  70604.  Telephone:  (504) 
342-5515 

FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Moncrief.  telephone:  (918)  581- 

6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Badcground  on  tbe  Louisiana  Program 

On  October  10. 1980.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10. 
1980  Federal  Register  (45  FR  67340). 
Subsequent  actions  concerning 
Louisiana's  program  and  program 
amendments  can  be  found  at  30  CFR 
918.15  and  giai& 

II.  Proposed  Amendment 

By  letter  dated  November  ll.  1991 
(Administrative  Record  No.  LA-321). 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Louisiana  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  918.16(a)  through  (i).  and  with  the 
intent  of  revising  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards.  Louisiana  proposes 
to  amend  the  following  regulations: 
Policy  Statement  No.  PS-4.  Probable 
Hydrologic  Consequences 
Determinations,  interpreting  LSMR  2523; 
LSMR  53123.A.1.  2,  and  3.  statistically 
valid  sampling  techniques  for  estimating 
vegetation  ground  cover,  productivity, 
and  live  stems  per  acre;  LSMR 
53123.A.4.  sample  adequacy  for 
revegetation  success  measurements' 
LSMR  53123.B.l.d,  technical  criteria  to 
be  used  for  selecting  and  approving 
historical  record  documents  for  the 
revegetation  success  standards:  LSMR 
53123.B.2.a.  reference  areas;  LSMR 
53123.B.4,  Vegetative  ground  cover 
success  standards  for  forest  lands;  and 
LSMR  53123.B.9,  revegetation  success 
standards  for  undeveloped  lands.  In 
addition,  Louisiana  proposes  to  delete 
the  following  regulations:  LSMR  107(b). 
termination  of  jurisdiction;  LSMR  53125, 
revegetation  success  standards: 
regarding  tree  and  shrub  stocking  for 
forest  land:  and  LSMR  6301. E, 
inspections  of  abandoned  sites. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
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amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Louisiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include> 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person,  listed  under  "FOR  further 
INFORMATION  CONTACT"  by  4  p.m.,  C.S.t. 
on  December  17.1991.  The  location  and 
time  of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

Lisf  of  Subjects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 


Dated:  November  22. 1991. 
Raymood  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
|FR  Doc.  91-28741  Filed  11-29-91;  8:45  am) 

BILUNG  COOE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  130, 131, 132,  and  137 

ICGO  91-005] 

RIN2115-AD76 

Financial  Responsibility  for  Water 
Pollution  (Vessels) 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule;  extension  of 
comment  period-    

summary:  On  September  26, 1991.  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  on  financial 
responsibility  for  vessels  (56  FR  49006). 
The  original  comment  period  provided 
in  that  notice  is  extended  an  additional 
60  days. 

DATES:  The  comment  period  on  the 
notice  of  proposed  rulemaking  is 
extended  to  January  24. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council.  (G-LRA-2/3406)  (CGD 
91-005).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  will  become  part  of  the 
public  docket  for  this  rulemaking  and 
will  be  available  for  inspection  or 
copying  at  room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Robert  M.  Skall,  National  Pollution 
Funds  Center,  (703)  235-4704. 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  is  extending  the  comment 
period  for  the  notice  of  proposed 
rulemaking  (NPRM)  concerning  financial 
responsibility  for  vessels  under  the  Oil 
Pollution  Act  of  1990  (OPA  90)  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Over  30  requests  for  an 
extension  of  60  or  more  days  were 
received.  Most  indicated  that  additional 
time  was  necessary  due  to  the 
potentially  significant  impact  of  the 
rulemaking  and  the  extensive  amount  of 
information  that  needs  to  be  collected 
and  analyzed  in  order  to  provide 
meaningful  responses.  Many  of  the 


requests  particularly  concerned  the  time 
required  t«  formulate  responses  to  the 
questions  asked  in  the  NPRM 
concerning  the  Regulatory  Impact 
Analysis.  Therefore,  in  recognition  of 
the  need  for  meaningful  data  and 
information  to  assist  in  completing  the 
rulemaking  and  the  Regulatory  Impact 
Analysis,  the  Coast  Guard  is  extending 
the  comment  period  for  60  days. 

To  date,  few  substantive  comments 
have  been  received.  The  Coast  Guard 
strongly  encourages  comments  on  all 
aspects  of  this  rulemaking.  Any 
suggestions  on  how  the  proposed 
methods  of  evidencing  financial 
responsibility  might  be  adjusted  or 
expanded  should  be  detailed  and  should 
include  an  analysis  of  how  any  such 
method  would  be  consistent  with 
provisions  of  OPA  90  and  CERCLA.  The 
Coast  Guard  strongly  encourages  all 
who  may  potentially  be  affected  by  the 
availability  of  adequate  vessel  financial 
responsibility  for  oil  pollution  damages 
to  comment  on  the  proposed  regulation. 
The  spectrum  of  interests  is  potentially, 
very  broad  and  would  include  in 
addition  to  maritime  shipping  interests 
and  their  insurers,  individuals.  States, 
and  environmental  organizations,  among 
others. 

Dated:  November  20. 1991. 
).W.  Kime. 

Admiral.  U.S.  Coast  Guard  Commandant. 
|FR  Doc.  91-28781  Filed  11-29-91;  8:45  am) 

BIUING  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  4 


RIN290O-AE11 


Schedule  for  Rating  Disabilities; 
Genitourinary  System  Disabilities 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  is  proposing  to  amend  its  rating 
schedule  for  the  genitourinary  system. 
This  amendment  is  based  on  a  General 
Accounting  Office  (GAO)  study  and 
recommendation  that  medical  criteria  in 
the  rating  schedule  be  reviewed  and 
updated.  The  intended  effect  is  to 
update  the  Schedule  for  Rating 
Disabilities  of  the  genitourinary  system 
to  ensure  that  it  uses  current  medical 
terminology  and  criteria  for  evaluating 
disabilities  of  that  system. 
DATES:  Comments  must  be  received  on 
or  before  January  2, 1992.  Conunents 
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requests  particularly  concerned  the  time 
required  ta  formulate  responses  to  the 
questions  asked  in  the  NPRM 
concerning  the  Regulatory  Impact 
Analysis.  Therefore,  in  recognition  of 
the  need  for  meaningful  data  and 
information  to  assist  in  completing  the 
rulemaking  and  the  Regulatory  Impact 
Analysis,  the  Coast  Guard  is  extending 
the  comment  period  for  60  days. 

To  date,  few  substantive  comments 
have  been  received.  The  Coast  Guard 
strongly  encourages  comments  on  all 
aspects  of  this  rulemaking.  Any 
suggestions  on  how  the  proposed 
methods  of  evidencing  financial 
responsibility  might  be  adjusted  or 
expanded  should  be  detailed  and  should 
include  an  analysis  of  how  any  such 
method  would  be  consistent  with 
provisions  of  OPA  90  and  CERCLA.  The 
Coast  Guard  strongly  encourages  all 
who  may  potentially  be  affected  by  the 
availability  of  adequate  vessel  financial 
responsibility  for  oil  pollution  damages 
to  comment  on  the  proposed  regulation. 
The  spectrum  of  interests  is  potentially, 
very  broad  and  would  include  in 
addition  to  maritime  shipping  interests 
and  their  insurers,  individuals.  States, 
and  environmental  organizations,  among 
others. 

Dated:  November  20, 19S1. 
).W.  Kime, 

Admiral,  U.S.  Coast  Guard  Commandant. 
|FR  Doc.  91-28781  Filed  11-29-91:  8:45  am) 

BILLING  COOE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

RIN2900-AE11 

Schedule  for  Rating  Disabilities; 
Genitourinary  System  Disabilities 

agency:  Department  of  Veterans 

Affairs. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  is  proposing  to  amend  its  rating 
schedule  for  the  genitourinary  system. 
This  amendment  is  based  on  a  General 
Accounting  Office  (GAO)  study  and 
recommendation  that  medical  criteria  in 
the  rating  schedule  be  reviewed  and 
updated.  The  intended  effect  is  to 
update  the  Schedule  for  Rating 
Disabilities  of  the  genitourinary  system 
to  ensure  that  it  uses  current  medical 
terminology  and  criteria  for  evaluating 
disabilities  of  that  system. 
DATES:  Comments  must  be  received  on 
or  before  January  2. 1992.  Comments 


will  be  available  for  public  inspection 
until  January  13, 1992.  This  amendment 
is  proposed  to  be  effective  30  days  after 
the  date  of  publication  of  the  final  rules. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  January  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  Seavey,  Consultant,  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988.  GAO  published  a  report 
entitled  Veterans"  Benefits:  Need  to 
Update  Medical  Criteria  Used  in  VA's 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists.  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  August  21, 
1989,  VA  published  an  advance  notice  of 
proposed  rulemaking  advising  the  public 
that  VA  was  going  to  revise  and  update 
the  rating  schedule  for  genitourinary 
disabilities.  A  number  of  comments  and 
suggestions  were  received  from  various 
interest  groups,  VA  employees,  and 
government  agencies,  and  VA  also 
contracted  an  outside  consultant  to 
suggest  revisions  to  the  genitourinary 
portion  of  the  rating  schedule.  The 
primary  objective  of  this  review  is  to 
update  the  medical  terminology  and 
criteria  used  to  evaluate  disabilities 
rather  than  to  amend  the  percentage 
evaluations  assigned  to  each  level  of 
severity,  albeit  some  changes  in 
evaluation  are  proposed. 

Some  commenters  suggested 
schedular  compensation  for 
reproductive  or  sexual  dysfunction.  The 
rating  schedule  currently  provides  for 
compensation  for  loss  of  procreative 


function  if  accompanied  by  anatomical 
deformity.  In  addition,  special  monthly 
compensation  is  payable  for  loss  or  loss 
of  use  of  a  creative  organ.  We  believe 
there  is  no  compelling  reason,  for  the 
purposes  of  this  review,  to  provide  for 
additional  schedular  compensation  for 
sexual  or  reproductive  dysfunction. 

The  evaluation  of  tuberculosis  as  it 
affects  various  genitourinary  organs  was 
remarked  upon  by  several  commenters. 
These  conditions  are  becoming 
increasingly  rare,  and  are,  in  any  event, 
governed  by  the  provisions  of  §§  4.88b 
and  4.89  which  are  outside  the  scope  of 
the  present  review. 

We  propose  that  the  opening 
paragraph,  S  4.115,  which  currently 
prefaces  the  genitourinary  portion  of  the 
rating  schedule,  be  amended  to  include 
two  additional  sentences  regarding 
separate  evaluation  of  coexisting  heart 
disease  in  the  event  of  an  absent  kidney, 
or  when  chronic  renal  disease  has 
progressed  to  the  point  where  regular 
dialysis  is  required.  This  procedure  is 
included  in  the  Department  of  Veterans 
Benefits  Manual  of  Adjudication 
Procedure.  M21-1,  and  will  now  make 
regulatory  a  long-established  policy. 

In  order  to  allow  a  broader  range  of 
possible  evaluations  for  many 
disabilities  and  a  more  accurate  level  of 
compensation  for  each,  we  are 
proposing  to  evaluate  each  disability  as 
one  of  three  general  dysfunctions  of  the 
genitourinary  system:  Renal 
dysfunction,  voiding  dysfunction,  and 
urinary  tract  infection.  A  general  rating 
formula  for  each  dysfunction  is 
included,  and  diagnostic  codes 
throughout  the  section  refer  to  these 
criteria  for  evaluation  of  predominant 
dysfunction.  The  evaluations  prescribed 
for  each  category  of  dysfunction  are 
generally  consistent  with  percentages 
and  criteria  currently  specified  under 
the  following  diagnostic  codes:  7502. 
nephritis,  corresponding  to  renal 
dysfunction;  7512.  cystitis  with  criteria 
relating  to  frequency  of  urination, 
corresponding  to  voiding  dysfunction; 
7518,  stricture  of  urethra  with  criteria 
relating  to  dilatation  treatments, 
corresponding  to  urinary  tract  infection, 
and  also  relating  to  obstructed  voiding 
as  a  category  of  voiding  dysfunction; 
and  7519.  fistula  of  urethra  with  criteria 
relating  to  frequency  of  drainage, 
corresponding  to  continual  urinary 
leakage  as  a  category  of  voiding 
dysfunction. 

Under  renal  dysfunction  and 
diagnostic  code  7530.  the  word 
"dialysis"  has  been  used  instead  of 
"hemodialysis"  in  order  to  include 
consideration  of  continuous  ambulatory 
peritoneal  dialysis  as  well  as 
hemodialysis  in  the  assignment  of  a 


total  evaluation.  Specific  measurements 
of  creatinine  and  blood  urea  nitrogen 
(BUN)  are  provided  for  the  100  and  80 
percent  evaluations  under  renal 
dysfunction.  The  term  "nonprotein 
nitrogen."  currently  shown  under 
diagnostic  code  7502,  is  obsolete  and 
will  therefore  be  removed  as  a  measure 
of  kidney  dysfunction.  Mild  renal 
dysfunction,  to  include  loss  of  one 
kidney,  is  evaluated  as  zero  percent 
disabling,  since  no  significant  functional 
impairment  or  symptomatology  is 
contemplated  at  this  level. 

For  malignancies  of  the  genitourinary 
system,  diagnostic  code  7528  currently 
provides  a  100  percent  evaluation  for 
one  year  following  surgery  or  the 
cessation  of  antineoplastic  therapy.  This 
provision  is  applied  at  the  time  of  rating 
by  assignment  of  a  one  year  total 
evaluation  with  a  prospective  reduction 
consistent  with  the  protected,  known  or 
minimum  evaluation.  Due  to 
improvements  in  the  administration  of 
chemotherapy  and  radiation  treatments, 
we  believe  that  a  one  year  convalescent 
evaluation  is  no  longer  warranted,  but 
that  it  is  reasonable  to  assess  residual 
disability  six  months  after  treatment 
terminates.  Not  ever  patient  will  recover 
in  a  set  period  of  time,  however,  so  a 
decision  to  reduce  an  evaluation  after 
six  months  should  be  based  on  medical 
findings  rather  than  a  regulatory 
assumption  that  there  has  been  an 
improvement. 

We  propose  to  change  the  period  of 
convalescence  under  diagnostic  code 
7528  for  malignancies  from  one  year  to 
six  months.  The  total  evaluation  will 
continue  until  the  veteran  is  examined 
and  the  results  of  this  examination  have 
been  reviewed  by  a  rating  board.  At  that 
time,  if  a  reduction  in  evaluation  is 
warranted,  it  would  be  implemented 
under  the  provisions  of  38  CFR  3.105(e). 
This  instruction  has  been  included  in  the 
NOTE  following  diagnostic  code  7528. 

Similarly,  we  believe  the  two  year 
convalescent  period  under  diagnostic 
code  7531.  Kidney  transplant,  is  no 
longer  warranted.  Kidney  transplants 
have  become  far  more  common  since 
1975  when  a  total  evaluation,  for  two 
years  was  first  specified  in  the  rating 
schedule,  and  improved  surgical 
techniques  and  experience  with 
immunosuppresive  management  make  it 
possible  to  assess  residual  impairment 
six  months  after  surgery  instead  of  two 
years.  As  with  cancer  treatment, 
however,  patients  vary  in  the  actual 
length  of  time  needed  to  recover.  We 
propose  to  change  the  period  of 
convalescence  from  two  years  to  six 
months.  After  six  months,  the  veteran 
will  be  examined  and  the  results  of  this 
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examination  will  be  reviewed  by  a 
rating  board  before  any  change  in 
evaluation  is  considered.  As  with 
malignancies,  a  reduction  would  be 
effected  under  |  3.105(e)  if  warranted. 
These  changes  in  the  length  of  total 
convalescent  evaluations  and  their 
application  will  pennit  a  more  accurate 
and  timely  determination  of  the 
veteran's  remaining  chronic  impairment, 
and  ensure  that  any  changes  in 
evaluation  which  follow  are  made  in 
accordance  with  the  individual  facts  of 
each  case. 

Diseases  of  the  genitourinary  system 
are  currently  classified  under  31 
diagnostic  codes.  We  propose  to 
eliminate  four  of  tht^se  diagnostic 
categories: 

— 7503,  Pyelitis,  chronic.  This  term  is  not 
currently  used  in  medical  prs^'tice  and 
is  generally  understood  to  be  included 
under  pyelonephritis,  which  remains 
as  diagnostic  code  7504; 
— 7513.  Cystitis,  interstitial.  This  is 
included  under  chronic  cystitis, 
diagnostic  code  7512; 
— 7514,  Bladder,  tuberculosis  of.  This  is 
now  such  an  uncommon  condition 
that  it  no  longer  warrants  a  separate 
category  in  the  genitourinary  section 
of  the  schedule.  Pafings  for 
nonpuimonary  tuberculosis  are  as 
prescribed  by  §{  4.88b  and  4.89: 
— 7526.  Prostate  gland,  resection  or 
removal.  This  disability  is  included 
under  diagnostic  code  7527.  Prostate 
gland  injuries,  infections,  hypertrophy, 
postoperative  residuals.  Residuals  of 
*    a  total  prostatetomy  will  be  evaluated 
according  to  the  severity  of  the 
individual  disability  instead  of 
assigning  a  minimum  rating  of  20 
percent  A  separate  diagnostic  code  is 
therefore  redundant 
Of  the  remaining  diagnostic  codes,  the 
majority  are  proposed  to  be  amended 
according  to  the  th.''ee  areas  of 
dysfunction  previously  described. 
Additional  changes  which  are 
significant  are  as  follows: 
— 7500,  Kidney,  removal  of  one.  with 
nephritis,  ii^ection.  or  pathology  of 
the  other.  We  prjpose  to  amend 
criteria  for  evaluation  of  an  absent 
kidney  to  allow  for  consideration  of 
entire  renal  dj-sfunction.  This 
represents  the  most  consistent  means 
of  rating  kidney  disorders.  The  Note 
following  diagnostic  code  7500  has 
been  deleted  since  it  is  not  relevant  to 
the  proposed  rating  criteria: 
—7508.  Nephrohthiasis.  A  30  percent 
evaluation  will  be  assigned  for 
recurrent  stone  formation  requiring 
diet  therapy.  dn:g  therapy,  or 
frequency  surgical  therapy.  If  stone 
formation  is  not  recurrent  to  this 


extent,  the  condition  will  be  rated 
accordtrtg  to  the  criteria  for 
Hydronephrosis  under  diagnostic  code 
7509.  Diagnostic  codes  7510  and  7511. 
Ureterolilhiasis  and  Ureter,  stricture 
of,  wiB  be  rated  in  the  same  manner 
as  diagnostic  code  7506; 
— 7524,  Testis,  removal.  We  propose  that 
the  removal  of  one  testicle  be  non- 
corapensabie  in  evaluation,  because 
no  significant  disabling  impairment  is 
anticipated  for  this  condition.  In  the 
event  of  an  absent  or  nonfunctioning 
testicle  prior  to  military  service,  with 
loss  of  the  remaining  testicle  as  a 
result  of  military  service,  a  30  percent 
evaluation  will  be  assigned  without 
deduction  of  preservice  disability; 
— 7525,  Epididymo-orchitis,  chronic  only. 
This  diagnostic  code  may  be  assigned 
for  any  epididymal  infection; 
— 7527,  Prostate  gland  injuries, 
infections,  hypertrophy,  postoperative 
residuals.  As  previously  noted,  this 
diagnostic  code  is  considered  to 
embrace  resection  or  removal  of  the 
prostate  gland  previously  rated  under 
diagnostic  code  7526; 
— 7528.  Malignant  neoplasms.  The  word 
"neoplasm"  better  connotes  a 
pathological  abnormality  than  the 
term  "new  growth,"  and  is  therefore 
used  under  this  diagnostic  code,  and 
also  under  diagnostic  code  7529.  No 
minimum  rating  is  proposed  following 
expiration  of  the  100  percent 
convalescent  evaluation.  Following  an 
examination,  the  rating  will  be  made 
on  voiding  dysfunction  or  renal 
dysfunction,  whichever  is 
predominant; 
— 7531,  Kidney  transplant.  No  minimum 
rating  is  proposed  following 
expiration  of  the  100  percent 
convalescent  evaluation.  As  long  as 
the  veteran  remains  on 
immunosuppression  medication, 
however,  a  minimum  30  percent 
evaluation  would  be  assigned. 
A  diagnostic  code  designated  as  7532 
has  been  added  for  the  category  of 
Renal  tubular  dysfunctions  and  similar 
conditions.  Metabolic  disorders  which 
result  can  usually  be  successfully 
treated,  and  a  20  percent  evaluation  has 
been  assigned  in  the  event  they  are 
symptomatic. 

We  propose  to  add  the  following 
diagnostic  codes  which  are  to  be  rated 
according  to  the  previously  defined 
criteria  of  renal  dysfunction:  7533. 
Cystic  diseases  of  the  kidneys;  7534, 
Atherosclerotic  renal  disease;  7535, 
Toxic  nephropathy:  7536. 
Glomerulonephritis:  7537,  Interstitial 
nephritis;  7538,  Papillary  necrosis;  7539, 
Renal  amyloid  disease;  7540, 
Disseminated  intravascular  coagulation 


with  renal  cortical  necrosis;  and  7541, 
Renal  involvement  in  diabetes  mellitus. 
sickle  cell  anemia,  systemic  lupus 
erythematosus,  vasculitis,  or  other 
systemic  disease  processes.  These 
additional  codes  will  reduce  reliance  on 
the  uncertain  practice  of  rating  many 
kidney  disorders  by  analogy. 

Diagnostic  codes  7522  and  7523  are 
unchanged  in  the  use  of  terminology  and 
designated  evaluations. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defiited  in  the  Regulatory 
Flexibility  Act,  5  U5.C.  5  §  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexility 
analysis  requirements  of  section  603  and 
604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  If  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.1(M  and 
64.109. 

List  of  Subjecto  in  38  CFR  Part  4 

Handicapped.  Pensions,  Veterans. 

Approved:  July  2a  1991. 
Edward  |.  Derwintki. 
Secretary  of  Veterans  Affoirw. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  4.  subpart  B.  is 
proposed  to  be  amended  as  set  forth 
below; 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C  355. 

2.  Section  4.115  is  amended  by  adding 
two  sentences  at  the  end  of  the  section  - 
to  read  as  follows: 
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with  renal  cortical  necrosis;  and  7541, 
Renal  involvement  in  diabetes  mellitus, 
sickle  cell  anemia,  systemic  lupus 
erythematosus,  vasculitis,  or  other 
systemic  disease  processes.  These 
additional  codes  will  reduce  reliance  on 
the  uncertain  practice  of  rating  many 
kidney  disorders  by  analogy. 

Diagnostic  codes  75Z2  and  7523  are 
unchanged  in  the  use  of  terminology  and 
designated  evaluations. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  §  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexility 
analysis  requirements  of  section  603  and 
604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-ma)or  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  84.104  and 
64.109. 

List  of  Subjecto  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  July  29. 1991. 
Edward  |.  Derwiatki, 
Secretary  of  Veterans  Affoirw. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B.  is 
proposed  to  be  amended  as  set  forth 
below; 

PART  4— SCHEDULE  FOR  RATIMG 
OISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C  3.55. 

2.  Section  4.115  is  amended  by  adding 
two  sentences  at  the  end  of  the  section  - 
to  read  as  follows: 


§4.115    Nephritis. 

*  *  *  If,  however,  absence  of  a  kidney 
is  the  sole  renal  disability,  even  if 
removal  was  required  because  of 
nephritis,  the  absent  kidney  and  any 
heart  disease  will  be  separately  rated. 
Also,  in  the  vent  that  chronic  renal 
disease  has  progressed  to  the  point 
where  regular  dialysis  is  required,  any 
coexisting  heart  disease  will  be 
separately  rated. 

3.  Section  4.115a  is  redesignated  and 
revised  as  §  4.115b  and  a  new  §  4.115a  is 
added  to  read  as  follows: 

S  4. 1 1 5a    Ratings  of  ttie  genitourinary 
system — dysfunctions. 

Diseases  of  the  gentiourinary  system 
generally  result  in  disabilities  related  to 
renal  or  voiding  dysfunctions,  infections, 
or  a  combination  of  these.  The  following 
section  provides  descriptions  of  various 
levels  of  disability  in  each  of  these 
symptom  areas.  Where  diagnostic  codes 
refer  the  decision  maker  to  these 
specific  areas  of  dysfunction,  only  the 
predominant  area  of  dysfunction  shall 
be  considered  for  rating  purposes.  Since 
the  areas  of  dysfunction  described 
below  do  not  cover  all  symptoms 
resulting  from  genitourinary  diseases, 
specific  diagnoses  may  included  a 
description  of  symptoms  assigned  to 
that  diagnosis. 


Rating 


Renal  dysfunction: 

Pronounced;  persistent  edema  and  atbo- 
minuria  or  markedty  elevated  BUN 
(over  100mg%)  or  creatinine  (10mg%) 
*  or  markedly  decreased  kidney  function 
and/or  severe  dysfunction  of  ottier 
organ  systems,  especially  cardiovas- 
cular system  resultir>g  in  severe  chron- 
ic invalidism:  or  requiring  regular  dialy- 
sis  ~ 

Severe:  persistent  edema  and  albuminu- 
ria witti  moderately  impared  kidney 
function  (BUN  40-100mg%)  or  creati- 
nine 4-10mg%:  or  some  degree  of 
chronic  invalidism  such  as  lethargy, 
weakrfess.  anorexia,  wetghi  loss,  or 
limitation  of  exertion 

Moderately  severe:  constant  aNxjminuna 
«nth  some  edema;  or  definite  de- 
crease in  kidney  function:  or  associat- 
ed moderate  hypertension 

Moderate:  albumin  constant  or  recumng 
with  hyaline  and  granular  casts  or  red 
t}lood  cells:  transient  or  slight  edema 
or  fiypertension  minimally  compensa- 
ble under  diagnostic  code  7101 

Mild:  albumin  and  casts  with  history  of 
acute  nephritis  or  associated  mid  hy- 
pertension: k>ss  of  one  kidney  with  no 

sequelae 

Voiding  dysfunction: 

Rate  for  partictilar  condltioa 

Continual  Unne  Leakage,  Post  Surgical 
Urinary  Diversion,  Urirwry  Inconti- 
neinc»,  or  Stress  Incontinence: 


100 


80 


60 


30 


Severe:  requiring  the  wearing  of  an 
appliance  or  absorbent  materials 
which  are  changed  greater  than  4 

times  per  day 

Moderate:  requiring  the  wearing  of  at>- 
sorbent      materials      which      are 

changed  2  to  4  times  per  day 

Miid:  requiring  ttie  wearing  of  absort>- 
ent   matenals   wtuch   are   changed 

less  than  2  times  per  day 

Urinary  Frequerxry. 

Daytime  and  ntghttime  ratings  shall  not 
tie  combined.  Choose  wtuchever 
symptom  predominates. 
Daylime  Frequency — Frequent  urination 
with  documentation  of  either  a  furK- 
tionaliy  decreased  bladder  capaaty  t>y 
cystometry  or  an  elevated  post  void 
residual,  or  an  anatomically  small 
bladder  by  cystography: 
Severe:  voiding  interval  less  ttian  one 

hour 

Moderate:    voiding    interval    between 

one  and  two  hours 

Mild:  voiding  interval  between  two  and 

three  hours 

Nighttime  Frequertcy  (Nocturia) — Fre- 
quent unnation  at  riight  with  documen- 
tation of  eitfier  a  functionally  de- 
creased t>ladder  capacity  by  cysto- 
metry or  an  elevated  post  void  residu- 
al, or  an  anatomically  small  bladder  by 
cystography: 
Severe;  awaken  from  sleep  to  void 

five  or  more  times  per  night 

Moderate:  awaken  from  sleep  to  void 

three  to  four  times  per  night 

Mikt,  awaken  from  sleep  to  void  one 

to  two  times  per  night 

Obstructed  Voiding: 
Severe:     urinary    retention    requlnng 
intermittent  or  continuous  catheten- 

zation 

Moderate:  mariied  obstructive  symptom- 
atology (hesitancy,  slow  or  weak 
stream,  decreased  force  of  stream) 
with  any  one  or  ccmt>ination  of  the 
following: 

1.  Post  void  residuals  greater  than 
150  cc. 

2.  Uroflowmetry:  markedly  diminished 
peak  flow  rate  (less  than  10  cc/sec) 

3.  Recurrent  onnary  tract  infections 
secondary  to  obstruction 

4.  Stricture  disease  requmng  period- 
ic dilatation  every  2  to  3  monttw... 
Mild:  ol)structive  symptomaiotogy  with  or 
wittiout  stricture  disease  requinng  dila- 
tation 1  to  2  times  per  year 
Unnary  tract  infection: 
Severe:   Poor   renal   function   Rate   as 
renal  dysfunctioa 

Moderate:  recurrent  symptomatic  in- 
fection requiring  drainage/ frequent 
hospitalization  (greater  tfian  two 
times/year),  and/or  requiring  contin- 
uous intensive  management 

Mild:  kjng-term  drug  therapy,  1-2  hos- 
pitalizations per  year  and/or  requir- 
ing intermittent  intensive  manage- 
ment  


Rating 


S  4.1 1 5b    Ratings  of  the  genitourinary 
system— diagnoses. 

7500    Kidney,    removal   of  one,   with 
nephritis,  infection,  or  pathology  of 
the  other. 
Rate  as  renal  dysfunction. 


60 


40 


20 


40 
20 
10 


20 

10 

0 

30 


10 


30 


10 


7501  Kidney,  abscess  of. 

Rate  as  urinary  tract  infection. 

7502  Nephritis,  chronic. 
Rate  as  renal  dysfunction. 

7504  Pyelonephritis,  chronic. 

Rate  as  renal  dysfunction  or  urinary 
tract  infection,  whichever  is  pre- 
dominant. 

7505  Kidney,  tutierculosis  of 

Rate  in  accordance  with  $  4.66b  or 
S  4.89.  whichever  is  appropriate 

7507  Nephrosclerosis,  arteriolar. 
Rale  as  renal  dysfunction  or  hyper- 
tensive cardiovascular  or  vascular 
disease,  according  to  predominant 
symptoms.  With  nephrosclerosis, 
the  rating  for  cardiac  disease  or 
hypertension  will  be  increased  to 
the  next  higher. 

7508  Nephrolithiasis. 

Rate  as  hydroriephrosis,  except  for 
recurrent  stone  formation  requir- 
ing one  or  more  of  the  following: 

1.  Diet  therapy 

2.  Drug  therapy 

3.  Frequent  surgical  therapy 30 

7509  Hydronephrosis: 

Severe:  Rate  as  renal  dysfunction. 

Moderately  severe:  frequent  at- 
tacks of  colic  with  infection 
(pyonephrosis),  kidney  function 
impaired _ _ 30 

Moderate:  frequent  attacks  of 
colic,  requiring  catheter  drain- 
age   20 

Mild;  only  an  occasional  attack  of 
colic  not  infected  and  not  re- 
quiring catheter  drainage 10 

7510  Ureterolithiasis. 

Rate  as  hydronephrosis,  except  for 
recurrent  stone  formation  requir- 
ing one  or  more  of  the  following: 

1.  Diet  therapy 

2.  Drug  therapy 

3.  Frequent  surgical  therapy _....      30 

7511  Ureter,  stricture  of. 

Jtale  as  hydronephrosis,  except  for 
recurrent  stone  formation  requir- 
ing one  or  more  of  the  following: 

1.  Diet  therapy 

2.  Drug  therapy 

3.  Frequent  surgical  therapy 3n 

7512  Cystitis,  chronic,  includes  inter- 
stitial and  all  etiologies,  infectious 
and  non-infectious. 

Rate  as  voiding  dysfunction. 

7515  Bladder,  calculus  in.  with  symp- 
toms Interfering  with  function. 
Rate  as  voiding  dysfunction. 

7516  Bladder,  fistula  of: 

Rate  as  voiding  dysfunction  or  uri- 
nary tract  infection,  whichever  is 
predominant. 

Postoperative,  suprapubic  cystot- 
omy      KX) 
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7517  Bladder,  injury  of. 
Rate  as  voiding  dysfunction. 

7518  Urethra,  stricture  ot 
Rate  as  voiding  dysfunction. 

7519  Urethra,  fistula  of: 
Rate  aa  voiding  dysfunction. 

Multiple  urethroperineal 100 

7520  Penis,  removal  of  half  or  more 30 

Or  rate  as  voiding  djnfunction. 

7521  Penis,  removal  of  gtans 20 

Or  rate  as  voiding  dysfunction. 

7522  Penis,   deformity,   with   loss   of 
■erectile  power _~ 20 

7523  Testis,  atrophy  complete: 

Both . _.. -.      20 

One -.        0 

7524  Ti>»tis.  remo\'al: 

Both 30 

One.    other    than    undescended    or 

congenitdlly  undeveloped 0 

Note: — In  cases  of  the  removal  of 
one  testis  as  the  result  of  a  serv- 
ice-incmred  injury  or  disease, 
other  than  an  undescended  or 
congenitaily  undeveloped  testiiJe. 
with  the  absence  or  nonfunction- 
ing of  the  other  testis  unrelated  to 
service,  a  rating  of  30  percent  will 
be  assigned  for  the  service-con- 
nected testicular  loss.  Testis, 
undescended,  or  congenitaily  un- 
developed is  not  a  ratable  disabil- 
ity. 

7525  F.pididymo-orchitis.  chrunic 
only: 

Rate  as  urinary  tract  infection. 

For  tubercular  infections:  Rate  in  ac- 
cordance with  i  4.88b  or  i  4.89. 
whichever  is  appropriate. 

7527  Prostate  gland  injuries,  infec- 
tions, hypertrophy,  postoperative  re- 
siduals. 

Rate  as  voiding  dysfunction  or  uri- 
nary tract  infection,  whichever  is 
predominant. 

7528  Malignant     neoplasms     of    the 

genitourinary  system ~    100 

Note:  Following  the  cessation  of  sur- 
gical, X-ray.  antineoplastic  chent- 
olherapy  or  other  therapeutic  pro- 
cedure, the  rating  of  100  percent 
shall  continue  for  6  months.  A  VA 
examination  is  mandatory  at  the 
expiration  of  the  t^month  period 

and  any  change  in  evaluation 
based  upon  that  examinaiion 
shall  be  subject  to  the  provisions 
of  i  3.105(e)  of  this  chapter.  If 
there  has  been  no  local  recur- 
rence or  metastases,  rate  on  re- 
siduals as  voiding  dysfunction  or 
renal  djsfijnction,  whichever  is 
predominant. 

7529  Benign  neoplasms  of  the  genito- 
urinary system. 

Rate  as  voiding  dysfunction  or  renal 
dysfunction,  whichever  is  pre- 
dominant. 


7530  Chronic  renal  disease  requiring 
regular  dtalysis. 

Rate  as  renal  dysfunction. 

7531  Kidney  transplant: 

For  e  months  following  transplant 
surgery ___ 100 

Thereafter  Rate  on  residuals  as 
renaf  dysfunction,  except  as  long 
as  patient  is  on  immunosuppres- 
sion medication,  minimum  rating 30 

Note:  The  100  percent  rating  for  6 
months  subsequent  to  transplant 
surgery  shall  be  assigned  M  of  the 
date  of  hospital  sdniission.  and 
shall  continue  for  6  months.  A  VA 
examination  is  mandatory  at  the 
expiration  of  the  6-monlh  period 
and  any  change  in  evaluation 
based  upon  that  examination 
shall  be  subject  to  the  provisions 
of  i  3.105(e)  of  Ibis  chapter, 

7532  Renal  tubular  dysfunctions  (to 
include  rating  of  renal  tubviar  aci- 
dosis, sjmdrome  of  inappropriate 
antidiuretic  hormone,  diabetes  insip- 
idus, fanconi  syndrome,  renal  glyco- 
suria, aminoacidurias,  and  related 
conditions). 

Minimum  rating  for  symptomatic 
condition 20 

7533  Cystic  diseases  of  the  kidneys 
(polycystic  disease,  uremic  medul- 
lary cystic  disease.  Medullary 
sponge  kidney,  and  similar  condi- 
tions). 

Rate  as  renal  dysfunction. 

7534  Atherosclerotic  renal  disease 
(renal  artery  stenosis  or  atherocm- 
bolic  renal  disease). 

Rate  as  renal  dysfunction. 

7535  Toxic  nephropathy  (antibiotics, 
radiocontrast  agents,  nonsteroidal 
anti-inflammatory  agents,  heavy 
metals,  and  similar  agents). 

Rate  as  renal  dysfunction, 

7536  Glomerulonepbritis. 
Rate  as  renal  dysfunction. 

7537  Interstitial  nephritis. 
Rate  as  renal  dysfunction. 

7538  Papillary  necrosis. 
Rate  as  renal  dysfunction. 

7539  Renal  amyloid  disease. 
Rate  as  renal  dysfunctioa. 

7540  Disseminated  intravascular  co- 
agulation with  renal  cortical  necro- 
sis. 

Rate  as  renal  dysfunction. 

7541  Renal  involvement  in  diabetes 
mellitus,  sickle  cell  anemia,  system- 
ic lupus  erythematosus,  vasculitis. 
or  other  systemic  disease  processes. 
Rate  as  renal  dysfunction. 


(Authority:  38  U.S.C.  355) 

(PR  Doc.  91-28651  Filed  11-29-^;  8:45  am) 
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FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Part  73 

[MM  DodMt  Mo.  91-341.  R»-7»3«) 

Radio  Broadcasting  Services; 
Altamont,  OR 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Western 
States  Broadcasting  seeking  the 
substitution  of  Channel  243C1  for 
Channel  267C  at  Altamont.  Oregon,  and 
the  modification  of  its  license  for  Station 
KCHQ  to  specify  operation  on  the  lower 
class  channel.  Channel  243C1  can  be 
allotted  to  Altamont  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  24.8  kilometers  (15.5  miles) 
southwest  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  42-05-^6  and  West 
Longitude  121-59-35. 
DATES:  Comments  must  be  filed  on  or 
before  January  17, 1992,  and  reply 
comments  on  or  before  February  3, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jay  Stevens,  Western  States 
Broadcasting.  1415  Laveme  Street. 
Klamath  Falls,  Oregon  97603 
(Petitioner). 

FOR  FURTHER  INFOflMATtON  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPIEMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-341,  adopted  November  7, 1991,  and 
released  November  26, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  ptirchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  lio  not  apply  to 
this  proceeding. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  7» 

(MM  DodMt  Mo.  91-34 1,  RM-743C] 

Radio  Broadcasting  Services; 
Altamont,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Western 
States  Broadcasting  seeking  the 
substitution  of  Channel  243C1  for 
Channel  267C  at  Altamont.  Oregon,  and 
the  modification  of  its  license  for  Station 
KCHQ  to  specify  operation  on  the  lower 
class  channel.  Chanoel  243C1  can  be 
allotted  to  Altamont  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2AA  kilometers  (15.5  miles) 
southwest  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  42-05-36  and  West 
Longitude  121-59-35. 
DATES:  Comments  most  be  filed  on  or 
before  January  17. 1992.  and  reply 
comments  on  or  before  February  3, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jay  Stevens,  Western  States 
Broadcasting.  1415  Laveme  Street. 
Klamath  Falls,  Oregon  97603 
(Petitioner). 

R)R  FURTHER  INFORMATtON  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-341,  adopted  November  7, 1991,  and 
released  November  28, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230},  1919  M 
Street  NW.,  Washington,  EX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  2003a 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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Members  of  ttie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commtssion 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  ^oceedings,  such  asthiii 
one.  wiiich  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  m  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 
Michael  C  Rugec 

Asuiiiiaiil  Chrsf.  AJlocalions  Branch.  Policy 
end  PiaicsDivisiou.  AIuss  hledia  Bureau. 
|FRO«>c.  W-2SB4«f  tied  11-29-^:  B:4.';  ami 
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Notices 


This  section  ot  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicatjte  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,   agency 
decisions  and  rulings,  delegations  ol 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization   and  functior>s  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  91-1641 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


summary:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 


being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  "FOR  further 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie,  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  850, 


Federal  Register 

Vol.  56.  No.  231 

Monday.  December  2.  1991 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340,  ^ 

"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  gentically  engineered  organisms 
and  products  that  are  considered 
"regulated  articles."  The  regulations  set 
forth  procedures  for  obtaining  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article,  and  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application 
No. 


91-294-02 


91-295-01 


Applicant 


Fftto-Lay.  Inc.  (renewal  ol  #90-311-01.  issued  on 
03/12/91). 

Hotden's  Foundation  Seeds  Incorporated 


Dale 
received 


10-21-91 
10-22-91 


Organism 


Field  test 
location 


Potato  plants  genetically  engineered  to  over-express  a  rDetatx)lic 

enzyme,  in  order  to  reduce  coid-sensiiive  sweetening  in  potato 

tubers. 
Com  plants  genetically  engineered  to  express  ttie  phosphinotnn- 

cin-N-transferase  (PAT)  gene  to  conler  tolerance  to  the  hert>- 

cide  glufosinate. 


Oneida  County. 
Wisconsin. 

Molaki.  Hawaii. 


Done  in  Washington,  DC.  this  22d  day  of 
November  1991. 
Robert  Melland. 

Administrator.  Animal  fr  Plant  Health 
Inspection  Service. 
(FR  Doc.  91-28756  Filed  11-29-91:  8:45  am) 

BILUNO  COOC  3410-34-M 


Agricultural  Stabilization  and 
Conservation  Service 

National  Conservation  Review  Group; 
Meeting 

agency:  Agricultural  Stabilization  and 
Conser\'ation  Service  (ASCS).  USDA. 

ACTKM*:  Notice  of  meeting. 

summary:  The  National  Conservation 
Review  Group  will  meet  to  consider 
recommendations  from  Stale  and 


County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program  (ACP),  the  Emergency 
Conservation  Program  (ECP),  and  the 
Forestry  Incentives  Program  (FIP). 
Comments  and  suggestions  will  be 
received  from  the  public  concerning 
these  conservation  and  environmental 
programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 
dates:  Meeting  Date:  January  16. 1992. 
ADDRESSES:  Meeting  Location:  Room 
5219  South  Building.  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue  SW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grady  Bilberry,  Chief,  Conservation 
Programs  and  Automation  Branch. 
Conservation  and  Environmental 


Protection  Division.  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  room  4723,  South  Building, 
Washington,  DC  20013.  202-720-7333. 

SUPPLEMENTARY  INFORMATION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from  9 
a.m.  to  12  m.  (noon)  on  January  16. 1992. 
in  Room  5219  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC.  Meeting  sessions  will  be  open  to  the 
public.  The  agenda  will  include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 
ACP.  ECP  and  FIP.  An  opportunity  will 
be  provided  for  the  public  to  present 
comments  at  the  meeting  on  these 
conservation  and  environmental 
programs  administered  by  ASCS. 
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Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340,  ^ 

"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  gentically  engineered  organisms 
and  products  that  are  considered 
"regulated  articles."  The  regulations  set 
forth  procedures  for  obtaining  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article,  and  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
oiganisms  into  the  environment: 


Organism 


Potato  plants  genetically  engineered  to  over-express  a  metabolic 
enzyme,  m  order  to  reduce  coldsensiiive  sweetening  in  potato 
tubers. 

Com  plants  genetically  engineered  to  express  ttie  phosphinotnn- 
cin-N-transferase  (PAT)  gene  to  confer  tolerance  to  the  herbi- 
cide giufosinate. 


Field  test 
location 


Or>eida  County. 
Wisconsin. 

Moiaki.  Hawaii. 
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Protection  Division,  ASCS.  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  room  4723,  South  Building, 
Washington,  DC  20013.  202-720-7333. 
SUPPLEMENTARY  INFORMATION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from  9 
a.m.  to  12  m.  (noon)  on  January  16, 1992, 
in  Room  5219  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC.  Meeting  sessions  will  be  open  to  the 
public.  The  agenda  will  include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 
ACP.  ECP  and  FIP.  An  opportunity  will 
be  provided  for  the  public  to  present 
comments  at  the  meeting  on  these 
conservation  and  environmental 
programs  administered  by  ASCS. 


Because  of  time  confitrsints  and 
anticipated  f>»rttci[mt»on  ft^m  interested 
individuals  »nd  groups,  oomments  will 
be  limited  to  i»»t  more  than  5  miniMes. 
Individuals  or  ^rottjks  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  the  Chief,  Conservation  Programs  and 
Automation  Branch.  Conservation  and 
Environmental  Protection  Division, 
ASCS.  V.S.  Departmgnt  of  Agriculture. 
P.O.  Box  2415.  room  4723-5, 
Washington,  DC  20013.  The  meeting  may 
also  include  discussion  of  current 
procedures,  criteria,  and  guidelines 
relevant  to  theinplemeoiation  of  these 
programs. 

Because  of  limited  space  available, 
persons  desiring  to  attend  the  meeting 
should  call  Mr.  Grady  Bilberry  202-720- 
7333  4e  make  reservations. 

Signed  at  Washmjfton.  DC.  on 
No^enrber  25, 1991. 
KeMi  D.  BiellHi, 

Administrator,  Agrict/ltural  Stabilization  a/td 
Cnnservatron  Service. 
\VR  Doc.  91-28828  Filed  11-29-91;  8:45  are) 
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Federal  <araln  Inspection  Service 

Request  ior  Comments  on  tiie 
Applicants  for  Designation  in  ttw 
GeograpMc  Area  Cwrentiy  Assigned 
to  the  Ouincy  (IL)  t 


AOENCV:  Federal  Grain  Inspection 
Service  (PGIS). 
ACTION:  Notice. 


lARV:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
ofFicisI  services  in  the  geographic  areas 
currently  assigned  to  Anthony  L. 
Marquardt  dba  Quincy  Grain  inspection 
&  Weighing  Slervice  (Quincy). 
DATES:  Comments  must  be  postmarked 
on  or  before  January  16, 1992. 
AODftESacS:  Comraents  must  be 
submitted  in  writing  to  Homer  E.  Dunn. 
Chief,  Review  Branch.  Compliance 
Division.  fGlS.  USDA.  Room  1647  South 
Building,  PXi.  Box  96454.  Washington. 
DC  20096-6454.  SprintMai!  users  may 
respond  to  IHDIINN/FGIS/ 
USDAj.Telecopier  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  £.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  ihe  above  address  located 
at  1400  Independence  Avenue.  S.W., 
during  <^(^r business  hours. 
FOR  I^WTMER  INF0RMAT10M  CONTACT: 
Homer  E.  Duna  telephone  202-720-d&25. 
SUPPUEMEMTARY  MPORMMTION: 


Thii  action  kat  beeo  reviewed  and 
determined  not  to  be  a  mle  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  October  1, 1991,  Federal 
Register  (56  FR  49740).  FGB  asked 
persons  interested  io  providing  official 
grain  inspection  in  the  Quincy 
geographic  area  to  submit  an  application 
for  designation  Applications  were  to  be 
postmarked  by  October  31, 1991.  Quincy 
Grain  Inspection  &  Weighing  Service. 
Inc.  (Quincy,  Inc.),  the  only  applicant, 
applied  for  the  entire  available  area. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
coRoeming  tiie  applicant  for  designation. 
Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  tJesifjnBtion  of  this 
applicant.  A41  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  FGIS  will  send  the 
applicant  written  notification  of  the 
decision. 

AUTMOmnr:  Pub  L  M-SB2,  WStal.  2867.  as 
amendMi  (7  U.S.C.  71  el  seq.). 

Dated:  November  20, 1991. 
|.  T.  Atysiner, 

Director.  Compliance  Division. 

(PR  Doc  91-28414  Filed  11-29-91:  8:45  am) 

BIUJM6COOE  S410-EW« 


Request  for  ApplicatioRS  From  Persons 
Interested  in  Designation  to  Provide 
Official  Services  in  the  Geographic 
Area  Presently  Assigned  to  the 
Ctiampaign  (IL)  Agency 

AGENCY:  Federal  ilrain  Inspection 
Service  (FGK). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act  as  amended  (Act). 
provides  that  o^icial  agency 
designations  shall  terminate  not  later 
than  trienaially  and  may  be  renewed. 
PGIS  announces  that  the  desigaation  of 
Champaign-DanviUe  Grain  Inspection 
Departments,  Inc.  (Champaign),  will 
terminate,  according  to  the  Act.  and  is 
asking  persons  interested  in  providrag 
official  grain  inspection  in  the  specified 
geographic  area  to  submit  an  application 
for  des^nation. 
DATES:  Applications  must  be 
postmarked  on  or  before  January  2. 19S2. 


Applications  must  be 
subRiitted  to  Honxn-  £.  Ounn.  Chief. 
Review  Branch.  Coms4i«nce  DKision. 
FGIS.  liSDA.  Room  3«47  South  Butklmg. 
P.O.  Sox  W4M.  Washington.  DC  20000- 
6454.  All  appUcatiMis  will  be  made 
available  for  paMic  inspection  at  this 
address  located  at  1400  Independence 
Avenue.  S.W..  dunag  regular  business 
hours. 

FOR  FURTHER  4NFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  302  720-«S2S. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defmed  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  710(1 )  of  the  Act  authorizes 
the  Administrator  of  FGIS  to  designate  a 
qualified  applicant  to  provide  ofTicial 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

PGIS  designated  Champaign  located 
at  527  E.  Main  Street.  Danville.  IL  61832. 
to  officially  inspect  grain  under  the  Act 
on  June  1. 1988. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  oHlcial  agencies  shall 
terminate  not  ^aler  than  triennially  and 
mny  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  Champaign's 
desJj?nation  terminates  on  May  31. 1992. 

The  geographic  area  presently 
assigned  to  Orampaign,  in  the  States  of 
IllinoiE  and  Indiana,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  on  the  North  by  the  northern 
Iroquois  County  line  east  to  the  Illinois- 
Indiana  State  line:  the  Illinois-faidiana 
State  line  south  to  U.S.  Route  24:  U.S. 
Route  24  east  to  U.S.  Route  41: 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line:  the  Fountain  Cotmty  Kne  west  to 
Vermillion  County  (in  Indiana):  the 
eastern  Vermilhon  County  line  south  to 
U.S.  Route  36: 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  IHinois.  to  the  Douglas 
County  line:  the  eastern  Douglas  and 
Coles  County  lines:  the  southern  C<rfes 
County  liae:  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines:  the 
western  Champaign  County  line  north  to 
Interstate  72;  Interstate  72  southwest  to 
the  Piatt  County  line:  tbe  western  Piatt 
Coonty  line;  the  soutbem  McLean 
County  line  west  to  a  point  10  miles 
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west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to  U.S. 
Route  136:  U.S.  Route  136  east  to 
Interstate  57:  Interstate  57  north  to  the 
Champaign  County  line:  the  northern 
Champaign  County  line:  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
County  lines. 

The  following  locations,  all  in  Illinois, 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Moultrie 
Grain  Association,  Cadwell.  Moultrie 
County:  Tabor  and  Company.  Weedman 
Grain  Company,  and  Pacific  Grain 
Company,  all  in  Farmer  City.  Dewitt 
County:  Moultrie  Grain  Association. 
Lovington.  Moultrie  County:  and 
Monticello  Grain  Company,  Monticello, 
Piatt  County  (located  inside  Decatur 
Grain  Inspection.  Inc.'s.  area). 

Exceptions  to  Champaign's  assigned 
geographic  area  are  the  following 
locations  inside  Champaign's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Southern  Illinois  Grain  Inspection 
Service.  Inc.:  Tabor  Grain  Co..  Newman, 
Douglas  County,  Illinois:  Tabor  Grain 
Co.,  Oakland.  Coles  County.  Illinois:  and 
Cargill.  Inc..  Dana,  Vermillion  County, 
Indiana:  and 

2.  Titus  Grain  Inspection.  Inc.:  Boswell 
Grain  Company.  Boswell.  Benton 
County.  Indiana:  Dunn  Grain,  Dunn, 
Benton  County.  Indiana;  York  Richland 
Grain  Elevator,  Inc.,  Earl  Park,  Benton 
County,  Indiana;  and  Raub  Grain 
Company,  Raub,  Benton  County, 
Indiana. 

Interested  persons,  including 
Champaign,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  area  is  for  the 
period  beginning  )une  1. 1992,  and 
ending  May  31. 1995.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHOMITY:  Pub.  L.  94-582.  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  el  seq.). 

Dated:  November  20. 1991. 
|.  T.  Abshier, 

Director,  Compliance  Division. 
|FR  Doc.  91-28415  Filed  11-29-91;  8:45  am) 

BIUJNQ  CODE  3410-EM-r 


Designation  of  the  States  of  Minnesota 
(MN)  and  Mississippi  (MS) 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 


summary:  FGIS  announces  the 
designation  of  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
and  the  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi),  to  provide  official  grain 
inspection  and  Class  X  or  Class  Y 
weighing  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  January  1, 1992. 
addresses:  Homer  E.  Dunn,  Chief. 
Review  Branch.  Compliance  Division. 
FGIS.  USDA.  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  July  1 1991.  Federal  Register  (56 
FR  29936).  FGIS  announced  that  the 
designations  of  Minnesota  and 
Mississippi  terminate  on  December  31, 
1991.  and  asked  persons  interested  in 
providing  official  services  within  the 
geographic  areas  currently  assigned  to 
Minnesota  and  Mississippi  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  July  31. 1991. 
Minnesota  and  Mississippi,  the  only 
applicants,  each  applied  for  the  entire 
geographic  area  currently  assigned  to 
them. 

FGIS  named  and  requested  comments 
on  the  applicants  for  designation  in  the 
September  3. 1991,  Federal  Register  (56 
FR  43581).  Comments  were  to  be 
postmarked  by  October  18. 1991.  FGIS 
received  no  comments  by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(n(l)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Minnesota  and 
Mississippi  are  able  to  provide  official 
grain  inspection  and  Class  X  or  Class  Y 
weighing  in  the  geographic  areas  for 
which  they  applied. 

Effective  January  1. 1991.  and 
terminating  December  31, 1994. 
-    Minnesota  and  Mississippi  are 
designated  to  provide  official  grain 
inspection  and  Class  X  or  Class  Y 
weighing  in  the  geographic  areas 
specified  in  the  July  1  Federal  Register. 


Interested  persons  may  obtain  official 
grain  inspection  by  contacting 
Minnesota  at  612-341-7190  and 
Mississippi  at  601-762-8141. 

AUTHORITY:  Pub.  L.  94-582.  90  Stat  2867.  as 
amended  (7  U.S.C.  71  el  seq). 

Dated:  November  20. 1991. 
J.  T.  Ab«hier, 

Director.  Compliance  Division. 
[FR  Doc.  91-28411  Filed  11-29-91;  8:45  am) 

BILUNa  CODE  3410-CN-r 


Farmers  Home  Administration 
Housing  Preservation  Grant 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Notice. 


summary:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  applications 
under  its  Housing  Preservation  Grant 
(HPG)  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  part  1944.  subpart  N,  which 
requires  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  HPG  funds  from 
eligible  applicants.  The  intended  effect 
of  this  Notice  is  to  provide  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
notice  of  these  dates. 
DATES:  FmHA  hereby  announces  that  it 
will  receive  preapplications  on 
December  18. 1991.  The  closing  datefor 
acceptance  by  FmHA  of  preapplications 
is  March  16, 1992.  This  period  will  be  the 
only  time  during  the  current  fiscal  year 
that  FmHA  accepts  preapplications. 
Preapplications  must  be  received  by  or 
postmarked  on  or  before  this  date. 
addresses:  Submit  preapplications  to 
FmHA  field  offices;  applicants  must 
contact  their  State  FmHA  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT 
Sue  M.  Harris,  Senior  Loan  Officer. 
Multi-family  Housing  Processing 
Division.  FmHA.  USDA.  room  5337. 
South  Agriculture  Building.  Washington. 
DC  20250,  telephone  (202)  720-1660  (this 
is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  7  CFR 
part  1944.  subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  package.  Eligible 
entities  for  these  competitively  awarded 
grants  include  State  and  local 
governments,  nonprofit  corporations. 


Mondiiy.  December  2.  1991  /  Notices 
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Interested  persons  may  obtain  official 
grain  inspection  by  contacting 
Minnesota  at  612-341-7190  and 
Mississippi  at  601-762-8141. 

AUTHORITV:  Pub.  L.  94-582.  90  Stat  2867.  as 
amended  (7  U.S.C.  71  et  seq]. 

Dated:  November  20, 1991. 
].  T.  Abshier. 

Director.  Compliance  Division. 
|FR  Doc.  91-28411  Filed  11-29-91;  8:45  am) 

BIUJNQ  COOC  MlO-eH-f 


Farmers  Home  Administration 
Housing  Preservation  Grant 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Notice. 

summary:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  applications 
under  its  Housing  Preservation  Grant 
(HPG)  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  part  1944.  subpart  N,  which 
requires  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  HPG  funds  from 
eligible  applicants.  The  intended  effect 
of  this  Notice  is  to  provide  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
notice  of  these  dates. 
DATES:  FmHA  hereby  announces  that  it 
will  receive  preapplications  on 
December  18, 1991.  The  closing  datefor 
acceptance  by  FmHA  of  preapplications 
is  March  16. 1992.  This  period  will  be  the 
only  time  during  the  current  fiscal  year 
that  FmHA  accepts  preapplications. 
Preapplications  must  be  received  by  or 
postmarked  on  or  before  this  date. 
ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices;  applicants  must 
contact  their  State  FmHA  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sue  M.  Harris,  Senior  Loan  Officer. 
Multi-family  Housing  Processing 
Division,  FmHA.  USDA,  room  5337, 
South  Agriculture  Building,  Washington. 
DC  20250,  telephone  (202)  720-1660  (this 
is  not  a  toll  free  number). 
SUPPtXMENTARY  INFORMATION:  7  CFR 
part  1944.  subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  package.  Eligible 
entities  for  these  competitively  awarded 
grants  include  State  and  local 
governments,  nonprofit  corporations. 


Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.443 — Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015.  subpart  V;  49 
FR  29112,  June  24, 1983).  Applicants  are 
also  referred  to  7  CFR  part  1944, 
§S  1944.674  and  1944.676  (d)  and  (e)  for 
specific  guidance  on  these  requirements 
relative  to  the  HPG  program. 

The  funding  instrument  for  the 
Housing  Preservation  Grant  program 
will  be  a  grant  agreement.  The  term  of 
the  grant  can  vary  from  1  to  2  years, 
depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  set.  although 
based  on  FY  1990  and  FY  1991 
experience,  the  Agency  anticipates  that 
the  average  grant  will  be  between 
$100,000  and  $150,000  for  1  year 
proposal.  For  FY  1992.  $23,000,000  is 
available  and  has  been  distributed 
under  a  formula  allocation  to  States 
pursuant  to  7  CFR  part  1940.  subpart  L, 
Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Funds. 

Decisions  on  funding  will  be  based  on 
the  preapplications,  and  notices  of 
action  on  the  preapplications  should  be 
made  no  earlier  than  66  days  prior  to  the 
closing  date. 

Dated:  November  22. 1991. 
La  Verne  Ausman, 
Administrator.  Farmers  Home 
Administration. 
|FR  Doc.  91-28809  Filed  11-29-91:  8:45  am) 

BtLUNG  COOC  M10-07-M 


Forest  Service 

New  York-New  Jersey  Highlands 
Regional  Study  Draft  Report 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability:  request 
for  comment. 

SUMMARY:  The  Forestry  Title  of  the  1990 
Farm  Bill,  title  XII.  State  and  Private 
Forestry,  subtitle  B,  chapter  2.  section 
1244,  item  (b),  authorized  the  Secretary 
of  Agriculture  to  conduct  a  study  of  the 
region  known  as  the  New  York-New 
Jersey  Highlands,  the  purpose  of  which 
is  to  identify  and  assess:  (A)  The 
physiographic  boundaries  of  the  region; 
(B)  forest  resources  of  the  region:  (C) 
historical  land  ownership  patterns  in  the 
region  and  projected  future  land 
ownership,  management,  and  use:  (D) 
likely  impacts  of  changes  in  land  and 
resource  ownership,  management,  and 


use  on  traditional  land  use  patterns  in 
the  region:  and  (E)  alternative 
conservation  strategies  to  protect  the 
long-term  integrity  and  traditional  uses 
of  lands  within  the  region. 

The  Forest  Ser\'ice  hereby  gives  notice 
that  a  New  York-New  Jersey  Highlands 
Regional  Study  Draft  Report  is  now 
available  for  public  review  and 
comment. 

DATES:  Comments  must  be  received  in 
writing  by  January  16. 1992. 

ADDRESSES:  Single  copies  of  the  Draft 
Report  may  be  obtained  by  writing  or 
calling  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT.  Send 

written  comments  to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Joe  Michaels,  Highlands  Study  Team 
Leader.  Highlands  Study  Headquarters. 
Ringwood  State  Park.  Box  1304, 
Ringwood.  New  Jersey.  07456:  (603)  868- 
5936  or  Leslie  DiCola.  Resource 
Assistant.  (202)  962-0861. 

SUPPLEMENTARY  INFORMATION:  Section 
1244  of  Title  XII  of  the  Food,  Agriculture. 
Conservation  and  Trade  Act  of  1990  (104 
Stat.  3528),  known  as  the  1990  Farm  Bill, 
authorized  the  Secretary  of  Agriculture 
to  conduct  a  study  of  the  region  known 
as  the  New  York-New  Jersey  Highlands, 
located  in  the  states  of  New  York  and 
New  Jersey,  including  the  Sterling  Forest 
in  Orange  County,  New  York.  The  study 
must  include  an  identification  and 
assessment  of;  (A)  The  physiographic 
boundaries  of  the  region,  (B)  forest 
resources  of  the  region  including  (but 
not  limited  to)  timber,  and  other  forest 
products,  fish  and  wildlife,  lakes  and 
river,  and  recreation:  (C)  historical  land 
ownership  patterns  in  the  region  and 
projected  future  land  ownership, 
management,  and  use,  including  future 
recreational  demands  and  deficits  and 
the  potential  economic  benefits  of 
recreation  to  the  region;  (D)  likely 
impacts  of  changes  in  land  and  resource 
ownership,  management,  and  use  on 
traditional  land  use  patterns  in  the 
region,  including  economic  stability  and 
employment,  public  use  of  private  lands, 
natural  integrity,  and  local  culture  and 
quality  of  life;  and  (E)  alternative 
conservation  strategies  to  protect  long- 
term  integrity  and  traditional  uses  of 
lands  with  the  region. 

The  alternative  conservation 
strategies  include  a  consideration  of:  (A) 
Sustained  flow  of  renewable  resources 
in  a  combination  that  will  meet  the 
present  and  future  needs  of  society;  (B) 
public  access  for  recreation;  (C) 
protection  of  fish  and  wildlife  habitat: 
(D)  preservation  of  biological  diversity 
and  critical  natural  areas:  and  (E)  new 
local,  State,  or  Federal  designations. 


Extensive  public  involvement  has 
occurred  during  all  phases  of  the 
preparation  of  the  Draft  Study  Report  to 
include  formation  of  an  On-Site  Study 
Team  comprised  of  State  and  Federal 
resource  specialists,  a  Study  Team 
Work  Group  comprised  of  local.  State 
and  Federal  officials,  and  a 
representative  cross-section  of  interest 
groups:  press  releases  and  a  published 
newsletter,  "The  Highlands  Today  and 
Tomorrow";  and  numerous  public 
sessions. 

The  final  Study  Report  will  be  used  by 
the  States  and  others  to  assist  decision 
makers  with  allocation  of  the  land  and 
resources  of  the  region. 

Copies  of  the  Draft  Study  Report  have 
been  submitted  to  the  following  for 
review  and  comment;  the  Governors  of 
New  York  and  New  Jersey,  conservation 
organizations,  forest  industry  groups, 
landowners,  and  other  organizations 
interested  in  the  conservation  of  the 
region's  land  and  resources.  The  public 
is  also  invited  to  comment  on  the  draft. 
Michael  T.  Rains, 

Area  Director  Northeastern  Area,  Stale  and 
Private  Forestry.  USDA  Forest  Service. 
[FR  Doc.  91-28879  Filed  ll-29-«l:  8:45  am) 

WLUNQ  COOC  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  SucesiOn 
Alberto  Bachman  From  an  Objection 
by  the  Puerto  Rico  Planning  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTION:  Notice  of  Decision. 

SUMMARY:  On  October  10, 1991,  the 
Secretary  of  Commerce  (Secretary) 
issued  a  decision  in  the  consistency 
appeal  of  Sucesion  Alberto  Bachman 
(Appellant).  The  Appellant  had  applied 
to  the  U.S.  Army  Corps  of  Engineers 
(Corps)  for  a  permit  to  replace  a 
swimmers'  protection  barrier  in  the 
waters  adjacent  to  the  only  beach  on 
Palominos  Island.  In  conjunction  with 
the  Federal  permit  application,  the 
Appellant  submitted  to  the  Corps  for 
review  of  the  Puerto  Rico  Planning 
Board  (PRPB).  the  Commonwealth  of 
Puerto  Rico's  coastal  management 
agency,  under  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972. 
as  amended  (CZMA),  16  U.S.C. 
1456(c)(3)(A),  a  certification  that  the 
proposed  activity  is  consistent  with  the 
Commonwealth's  Federally-approved 
Coastal  Management  Program. 
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On  Fcbnavy  V&.  XWB.  the  PRPB 

objected  to  the  .'Appellant's  consistency 
cerlificahon  for  the  proposed'  project  on 
the  ground  that  the  proposeil  ptoHstMed 
swinHum^  are»  is  nef  in  accordance 
with  the  Commonweafth's  coasfaf 
manegemenf  puWie  policies  and 
objectives  of  encouraging  public  access 
to  beaches.  Although  the  PRPB  did  not 
indicate  in  its  objection  the  availability 
of  a  reasonable  alternative,  during  the 
pendency  of  the  appeal  the  Puerto  Rico 
Department  of  Natural  Resources  (DNR) 
installed  a  swimmers'  protection  barrier^ 
Under  CZMA  section  307tc)(3KA)  and  15 
CFR  930.131  (1988).  the  PRPB's 
consistent  objection  precludes  the  Corps 
fi  om  issuing  a  permit  for  the  activity 
unless  the  Secretary  finds  that  the 
activity  is  either  consistency  with  the 
objectives  or  purposes  of  the  CZMA 
(Ground  I)  or  necessary  iB  the  interest  of 
national  security  (Ground  Q). 

Upon  consideration  of  the  informaticra 
submitted  by  the  Appellant,  the 
Commonwealth  and  interested  Fedend 
agencies,  the  Secretary  made  the 
following  findings  pursuant  to  15  CFR 
930.121:  The  aitcmative  implemented  by 
the  Puerto  Rico  DNR  is  a  reasonable, 
available  alternative  that  is  consistent 
with  the  Commonwealth's  Coastal 
Management  Program.  Accordingly,  the 
proposed  project  is  not  consistent  with 
the  objectives  or  purposes  of  the  CZMA. 
Because  ^  Appellant's  proposed 
project  failed  to  satisfy  the  re^Msemente 
of  Ground  I,  and  tlK  Appellant  did  not 
plead  Ground  II,  the  Secretary  did  not 
override  the  Commonwealth's  objection 
to  the  Appellant's  consistency 
certification,  and  consequently,  the 
proposed  project  may  not  be  permitted 
by  Federal  agencies.  Copies  of  the 
decision  may  be  obtained  from  the 
contact  person  listed  below. 

FOR  Aoorrmttu.  mukmimatiom  contact: 

Roger  B.  Eckeit,  Aftomey-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmospheric  AdministratioB 
(NO-\A).  U.S.  Department  of  Commerce'. 
1825  Connecticut  Avenue,  NW.,  swte 
603,  WashioKton.  DC  20235,  (2DZ1  flOB- 
4200. 

(Federal  Doowstie  Asststancs  Catalof  Noi 
11.419  CaasUiZiwe  Ma(i«igefl)enlPragsain 
Assist  oocel 
Datedt  N«v«nbRr  25v  1981. 

Thomas  A.  Cainph«U. 

Cenetml  CaunaeL 

[FR  Dbc.  91-28717  Filed  11-29-91:  8(45  amt 
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BufMH*  of  Expoft  Admintstratton 
( Dockfll  No.  91-1M7-12C7) 

Foreign  AvalTabHity  Determination: 
Neodymlum  Yttrium  Aluminum  Garnet 
(Nd:YA6)  L^ser  Rods 

AGENCKOificeof  Foreign  Availability., 

Bureau  of  Export  Administration> 

Commerce. 

ACnOH:  Notice  af  negative 

determination. 

SUMMAirrrOn  September  27, 1990.  under 
the  authority  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA).  riie  Deputy  Assistant  Secretary 
for  Export  Administration  determined 
that  foreign  availability  of  neod\'miTim 
yttrium  aluminum  garnet  (NdiYAG} 
laser  rods,  controQed  under  SA05A  of 
the  new  Commerce  Control  List 
(formerly  ECCN  1522A  of  the 
Commodity  Control  List)  (15  CFR  79B.1, 
Supp.  1),  does  Bof  exist  to  controlled 
countries. 

FOR  niRTHBI  MVOttMATIOli  COMTACr 

Sieven  C.  Goldman,  Director,  Office  of 
Foreign  Availability,  room  SB-007. 
Depntment  of  Commerce,  Washington, 
DC  20230$  Telephone:  (202)  J77-a074. 
SWPPLEMENTART  IMFOimrftTTON: 

BackgnMuad 

Although  tJte  Export  Administration 
Act  (EAAjexpiferfon  September  30, 
1990;  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  continned  m  effect,  to 
the  extent  permitted  by  law,  the 
provisions  of  the  EAA  and  the  Export 
Administration  Regulations  (EAR)  in 
Executive  Order  12730  of  September  38, 
1990. 

Part  791  of  the  Export  Administration 
Regulations  (EAR)  (15  CFR  730  et  seq.) 
sets  forth  the  procedures  and  criteria  for 
determining  the  foreign  availability  of 
goecfo  and  technology  whose  export  is 
controlled  for  nationaf  secunty 
purposes.  The  Secretary  of  Commerce  or 
his  designee  detennines  whether  foreign 
availability  exists. 

With  Smited  exceptions,  the 
Department  of  Cwmraerce  may  not 
mamtain  national  secunty  controls  on 
exports  of  an  item  tw  affected  countries 
if  the  Secretary  or  his  designee 
determines  tbaf  items  of  comparable 
qaality  are  availabfe  m  fact  to  such 
countries  from  a  foreign  source  in 
quantities  sufficient  to  render  the 
contBots  ineffective  in  achieving  their 
purpose. 

The  Deportmenf  of  Commerce 
undertook  a  fateign  svai4<abHity 
assessment  of  neodymiun*  yttrium 
alumittwn  garnet  (NdcYAG)  laser  rods  as 


a  result  of  an  industrial  cfaim  of  foreign 
availability.  These  items  are  controlled 
under  6A05A  of  the  new  Commerce 
Control  List  (CCL).  OFA  provided  its 
assessment  and  recommendialion  to  the 
Deputy  Assistant  Secretary  for  Export 
Administration.  The  Deputy  Assistant 
Secretary  considered  the  assessment 
and  other  relevant  information  and 
determined  that  foreign  avaifability  to 
controlled  countries  does  not  exist 
within,  the  meaning  of  section  3  of  the 
EAA  for  neodymium  yttrium  aluminum 
garnet  (Nd:YAG)  laser  rods.  The 
Department  provided  aD  interested 
government  agencies,  including  the 
Departments  of  State  and  Defense,  the 
opportunity  to  review  and  comment  on 
the  assessment  and  determination.  As  a 
result  of  this  negative  determination,  the 
Department  of  Commerce  wiH  not 
amend  the  existing  export  control  on 
these  items. 

Nevertheless,  OFA  notes  thai  with  the 
implementation!  of  the  new  CCL,  which 
became  effective  September  1„1901. 
controls  were  removed  from  NdiYAG 
laser  rods  unless  the  rods  are  specially 
designed  for  embargoed  lasers. 

If  OFA  receives  new  evidence 
concerning  this  foreign  availability 
determination,  OFA  may  reevaluate  its 
assessment  Inquiries  concerning  the 
scope  of  this  assessment  should  be  sent 
to  the  Director  of  the  Office  of  Foreign 
Availability  at  the  above  address. 

Dated:  November  22. 199t. 
lames  M.  LeMunyon, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  91-287M  Filed  11-2»-ffl:  6:45  am| 
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Foreign-Trade  Zones  Board 

(Docket  No.  24-«0)> 

Foreign-Trad»  Zone  TO^-Oetroit, 
IMiciitgan  Withdranral  of  Application  for 
Subzone  Status  for  Alps  Electric 
(USA),  Inc. 

Notice  is  hereby  gj^en>  «rf  the 
withdrawal  of  the  appUeation  submitted 
by  the  Greater  Detroit  Foreign-Trade 
Zone.  Inc..  grantee  of  FTZ  TO,  requesting 
authority  for  subzone  status  f<w  the 
automotrve  parts  testing  and  di^ribution 
facility  of  Alps  EJeetfic  fUSAI»  Inc..  in 
Aufaavn  Hills,  Michigan.  The  afn>^cation 
was  filed  on  October  27,  T989  (54  FR 
4663a  11/0/89)1 

The  withdrawal  is  requested  by  liic 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 


Monday,  December  2.  1:991  /  Motrees 
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a  result  of  an  industrial  cfaim  of  foreign 
availability.  These  items  arecontroHed 
under  6A05A  of  the  new  Commerce 
Control  List  (CCt).  OFA  provided  its 
assessment  and  recommendation  to  the 
Deputy  Assistant  Secretary  for  Export 
Administration.  The  Deputy  Assistant 
Secretary  considered  the  assessment 
and  other  relevant  information  and 
determined  that  foreign  avaifabiliiy  to 
controlled  countries  does  not  exist 
within,  the  meaxiing  of  section  3  of  the 
EAA  forneodymium  yttrium  aluminum 
garnet  (Nd:YAG)  laser  rods.  The 
Department  provided  all  interested 
government  agencies,  including  the 
Departments  of  Stale  emd  Defense,  the 
opportunity  to  review  and  comment  on 
the  assessment  and  determination.  As  a 
result  of  this  negative  delenninalion,  the 
Department  of  Commerce  will  not 
amend  the  existing  export  centrol  on 
these  items. 

Nevertheless,  OFA  notes  that  with  the 
implementatioa  of  the  new  CCL  which 
became  effective  September  1.,  1901, 
controls  were  removed;  kom  NdiY AG 
laser  rods  unless  the  rode  are  specially 
designed  for  embargoed  lasers. 

If  OFA  receives  new  evidence 
concerning  this  foreign  availability 
determination,  OFA  may  reevaluate  its 
assessment  Inquiries  concerning  the 
sc^K  of  this  assessment  should  be  sent 
to  the  Director  of  the  OfSce  of  Foreign 
Availability  at  the  above  address. 

Dated:  November  22.^  WW. 
lames  M.  LeMunyon, 
Deputy  Assistant  Secretory  for  Ekpbrt 
Administration. 

[FR  Doc.  91-287M  Rled  11-2^m:  6:45  am| 
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Foreign-Trade  Zones  Board 

[Docket  No.  24-W4 

Foreign-Trade  Zone  7»— Detroit, 
IMicMtan  Wittidramt  of  Application  for 
Subzone  Status  for  Alps  Electrie 
(USA),  Inc. 

Notice  is  hereby  gHew  at  the 
withdrawal  of  the  application  swbmitted 
by  the  Greater  Detroit  Foreign-Trade 
Zone.  &ic.,  grantee  of  FTZ  7<X  requesting 
authority  fof  subzone  status  for  Itie 
automotive  parts  testing  and'  distribution 
facility  of  Alps  Electrie  (USA).  Inc..  in 
Aufawn  Hills,  Michigan.  The  afplicatioo 
was  filed  on  October 27. 1"9a9  (54  FR 
46638, 11/S/88H 

The  withdrawal  rs  requestetl  hy  the 
applicant  because  of  changedP 
circumstances,  and  the  case  has  been 
closed  without  prefudice. 


Dated:  November  25. 1991. 
lohn  |.  Da  Ponte.  )r.. 
Executive  Secretary. 
jFR  Doc.  91-28839  Filed  11-29-91:  8:45  am) 

WLUNO  CODE  3S10-OS-M 

(Docket  20-67] 

Foreign-Trade  Zone  70 — Detroit, 
Michigan  Withdrawal  of  Application  for 
Subzone  Status  for  American  YazakI 
Corporation 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Greater  Detroit  Foreign-Trade 
Zone.  Inc.,  grantee  of  FTZ  70.  requesting 
aulhority  for  subzone  status  for  the  auto 
wiring  harness  testing  and  distribution 
facility  of  American  Yazaki  Corporation 
in  Canton  Township,  Wayne  County. 
Michigan.  The  application  was  filed  on 
September  16. 1987  (52  FR  37995. 10/13/ 
87). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  November  25. 1991. 
lohn  ).  Da  Poote,  |r.. 
Executive  Secretary. 
(FR  Doc.  91-28838  Filed  11-29-^:  8:45  ami 

BILUNO  COOE  3StO-0»-M 

(Order  No.  S43] 

Resolution  and  Order  Approving  the 
Application  of  Wynwood  Community 
Economic  Development  Corporation 
for  a  Foreign-Trade  Zone  In  the  Miami, 
FL,  Area;  Resolution  and  Order 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington.  DC 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-Blu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Wynwood  Community  Economic 
Development  Corporation,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
October  17. 1990.  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  an  additional  general-purpose 
foreign-trade  zone  in  Miami.  Florida,  within 
the  Miami  Customs  port  of  entry,  the  Board, 
finding  the  requirements  of  the  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 


As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
S  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  of  Authority  To  Establish. 
Operate,  and  Maintain  a  Foreign-Trade 
Zone  in  Miami.  FL 

Whereas.  By  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  coiporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  jurisdiction  of  the 
United  States: 

Whereas,  The  Wynwood  Community 
Economic  Development  Corporation  (the 
Grantee)  has  made  application  (Hied 
October  17. 1990,  FTZ  Docket  40-90.  55 
FR  43152. 10/26/90)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
the  Wynwood  community,  Miami, 
Florida,  within  the  Miami  Customs  port 
of  entry; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now.  Therefore,  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  180.  at  the  location  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application  in 
Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  Regulations  issued 


thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations:  Operation  of  the 
foreign-trade  zone  shall  be  commenced 
by  the  Grantee  within  a  reasonable  lime 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  ofTicial  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington.  DC.  this  18th  day 
of  November.  1991,  pursuant  to  Order  of 
the  Board. 

Attest: 
John  |.  Da  Poote,  ]t„ 
Executive  Secretary. 

Foreign-Trade  Zones  Board. 

Robert  A.  Mosbacher. 

Secretary  of  Commerce.  Chairman  and 

Executive  Officer 

(FR  Doc.  91-28837  Filed  11-29-91;  8:45  am] 
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(Docket  47-91] 

Foreign-Trade  Zone  40— Cleveland, 
OH;  Application  for  Subzonr,  Ford 
Minlvan  Plant,  Avon  Lake,  OH; 
Extension  of  Public  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  for  special- 
purpose  subzone  status  for  the 
passenger  and  cargo  vehicle 
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manufBctorinf  piant  of  Ford  Motor 
Company  in  Avon  Lake,  OhiofWFR 
42025.  »/2«/911.  is  farther  extended  to 
December  t^  WW.  fo  aliow  intercaletf 
par«ie»  addJtionaJ  f rme  in  which  to 
coiwfirent  ott  tn*  pTopossf. 

Commenrs  in  writing  are  invited 
durmj  this  pf^rrod.  Submissions  shonW 
includr  5  coyws.  Material  submitted  wiH 
be  available  at:  Office  of  the  Execntive 
Secretary.  Foreign-Trade  Zones  Board. 
U.S.  E)eparim«nr  of  Commerce,  room 
3716,  Mfh  h  Penns3dvania  Avemie,  r<W.. 
Washington.  DC  20230. 

Dated:  October  15. 1981. 
lohnr.OaPoDla^lc, 
Executive  Sei.i*tarf. 
|FR  Dor.  91-288ai>Rte«i  ll-2»-»l;  8:45  ami 


(DochafNcSft-Str 

Foreign-Trade  Zone  ItO— 
Albuquerque.  NM  Appftcatten  for 
Expansion  of  Sufxtooe  1 10A  Adrla-SP 
Pharmaceutical  Products  Ptant; 
Correction 

The  notice  ob  this  case  (notice 
document  91-28306).  which  appeared  i» 
the  Fedecat  RegMar  on  Thursday. 
October  31. 1991,  at  page  5C064),  is 
amended  to  change  the  address  of  the 
U.S.  Department  of  Commerce  office  at 
which  the  a^lication  is  availabte  foi 
public  inspection  to:  U.S.  Department  of 
Commercav  District  Office.  525  Silver 
SL-eet  SW..  3cd  fl  Albuquerque,  ^tlbt 

Date^  IvieveiMber  22. 1991. 
Dennw  niociiMS* 

Acting  Execvthre  Secretary. 

(FR  Doc.  91-28840  Filed  11-29-91;  8:45  ami 
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I  Docket  77-91] 

Foreign-Trade  Zone  94 — Laredo, 

Texas  Application  for  I 


An  appticatfon  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Laredo.  Texas, 
grantee  of  FTZ  94.  requesting  authority 
to  expand  its  zone  in  Laredo,  Texas.  The 
application  was  submitted  pufsuaat  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act^  a*  amended  (19  U.S.C.  aiai- 
81u],  and  the  refttlstiona  of  the  Board 
(15  CFR  part  400 V  It  was  foimaUy  filed 
on  Newember  i^  1991. 

FTZ  94  was  approved  on  November 
22. 1983  (Board  Order  235,  46  FR  53737, 
ll/29/83>  and  expanded  on  March  29. 
1990  (Board  Order  488.  55  FR  12096.  4/V 
90).  It  currently  consists  of  three  sftes  in 
the  Laredo  area:  Site  1  (550  acres)  within 
the  1600-acre  city-owned  Laredo 


Intemtrtionaf  Airport  hrdustrial  Park; 
Site  2  (20  acres)  owned  by  the  Texas- 
Mexicaa  Railway,  along  Highwiiy  359  in 
Webb  County:  and  SUe  3  (550  acres)  at 
1280OOiL Mines  Road.  wilKm  the  1400- 
acre  Kttiam  tract  owned  by  KilHam  Oil 
Company. 

The  grantee  is  now  requesting 
authority  to  ex^tand  the  zeae  to  include 
a  site  at  the  7,Q0e-aere  International 
Commerce  Center,  owned  by  Dolores 
Development  Company.  (T?ie 
application  requests  authocity  only  to 
activate  1.500  acres  withia  the  center.) 
The  center  is  part  of  the  14v000-acre 
Laredo  N««rtijwest  business  and 
residential  development,  adjaceirt  to  the 
Laredo  Solidarity  Biidge  croaaing  to 
Mexicfk 

No  manufacturing  requests  are  being 
made  at  this  time.  Such  approvals  would 
be  requested  from  the  Board  on  a  case- 
by-case  basis. 

In  accordance  witk  the  Board's 
regutations,  and  exastiners  conraittee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  oft  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230:  Dorma  De  La 
Torre.  Director.  Office  of  Inspection  and 
Control,  U.S.  Customs  Service. 
Southwest  Region.  5850  San  Felipe 
Street,  suite  500,  Houston.  Texas  77057- 
3012;  and.  Colonel  John  A.  J^lls,  District 
Engineer,  U.S.  Army  Engineer  District 
Fort  Worth,  P.O.  Box  17300v  Fort  Worth. 
Texas  76102-0300. 

Comments  concerning  (be  proposed 
expansion  are  invited  in  writing  from 
interested  parties  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  aikkess  below  and 
postmarked  on  or  before  January  13, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  fbltewing 
locations: 

Office  of  dte  District  Diiector.  U.S. 
Customs  Service.  Lincoia  {uarez 
Bridge.  Building  ^2,  Laredo,  Texas 
78044-3130 
Office  of  the  Executive  Secretary, 
ForeigD-Trade  Zones  BoanL  U.S. 
Depar^nent  of.  Commecee.  room  3713, 
14t)i  and  Pennsylvama  Avenae  NW.. 
Washington,  DC20230i 
Dated:  Nov«inbeT  22, 1991. 
Dennis.  PncciaeUi, 
ActingEiteeUive  Seeretary. 
|FR  Doc.  91-28841  Filed  11-29-91:  8:45  am) 
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Intemationat  Trade  Administration 

Antidumping  or  CountervaMng  Duty 
Order,  Finding,  or  Suap*n(*Bd 
Investigation;  Opportunity  ta  T 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Cbimnerce. 
action:  Notice  of  opportumty  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKQMOUNOr  Each  year  during  the 
anniversary  month  of  the  pubHcation  of 
an  aotiduminQg  or  eomitervailing  duty 
order,  finding,  or  suspension  of 
investigatioft.  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
witb  1  3S.22  or  385.22  of  the  Commerce 
Regulations,  that  the  Department  of 
Commerce  ("the  Departjaant")  conduct 
an  administrative  review  of  that 
antidumping  or  countervaihng  duty 
order,  finding,  or  suspended 
investigation. 

OPPORTUNITY  TO  REQUEST  A  ilEVfliW: 
Not  later  than  December  31. 1991, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 


AnHdumpma  duly 

piUCOUUNIQS 


Brazil:  Certain  Cafteoo 
Steel  Buti-Watd  P** 
Frttings  (A-351-602) 

CanadK  Bemontai 
Sulphur  (A-1 22-047) 

Hoog  Kor^g:  Ptxjto 
AtMiwand  RNor 
PaoK  (A-SB2-5ei^ 

Japan:  Certain  SmaH 
Business  Telepnone 
Systems  and 
SubassamtjMes  TtieMOf 
(A-586-809) 

Japan:  CaMutar  Mot)ta 
Telophones  and 
Subassemblies  (A- 
588-405) 

Japan:  Certain  Electric 
Motors  0«  150-500  HP 
(A-588-09tl _ 

Japan:  DrsftmQ  Raiclliwss 
and  Parts  Tlwiwt  (*- 
5ed-«TTl - — 

Japan  Ptyi^cMoKiqnnm- 
RubtMT  (A-5aS-04S)  .... 

Japan:  Steal  Wae  Sliandi 
lor  Prestresaed 
Concrete  (A-586-068).. 

Japan:  Tuners  (of  tfw 
type  used  m  consomee 
eteclKxnc  praducte  lM~ 

588-014) - 

Mexico:  PorcelainOv 
Steel  CookinQ  Ware 
(A-201-504) 


12/01/90-11/30/91 
t2/<M/SO-«V30/91- 

12/0T/9e-in'/30/9V 

12/01 /90-n/3iytt 

ia/QlV-90-1W30/M 
12/01/90-11/30/91 

ia/o»/so-iv3nvt 

iaM«ul90i-1'V3M«4i 
1?/01/90-1 1/30/91 

12/01>A9»-1-1vt3««9C 
12/01/90-11/30/91 


londay,  December  2.  19OT  f  Notfeey 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  He^ueel 
Administrative  Review 

AOENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  opportumty  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  invettigBftoa. 

BACKQHOtmor  Eadfe  year  Airing  the 

anniversary  month  of  the  pubhcation  of 
an  ootidumpTng  or  coantervailing  duty 
ordet.  hncfia^  or  suspension  of 
investigationk,  an  interested  party  as 
defined  in  aectian  771  (*)  of  the  TariK 
Act  of  1930  may  request,  ia  accordance 
with  \  353.22  or  355.22  of  the  Commerce 
Regulations,  that  the  Department  of 
Commerce  f'the  Departraanf)  conduct 
an  administratpvie  review  of  that 
antidmnpingor  couotervailing  duty 
order,  finding,  or  suspended 
investigation. 

OPPORTUNrrv  to  request  a  mivkw: 
Not  later  than  December  31. 1991. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods; 


AntidumcNng  duly 
proceedings 


Brazit:  Certain  Caffeorr 
Steel  Butt-WaW  Pip* 
Fittings  ( A-35 1-602). .. 

Canada:  Bemantai 
Sulphur  (A- 122-047). — | 

Hong  Kong:  PtwtO 
AltxiRiB  arMl  RNor 
Pages  (A-562-5fln; 

Japan:  Certain  SmaH 
Business  Telepnona 
Systems  and 
SubasaambMaa.  TlMM«r 
(A-588-809) 

Japan:  Cellutar  MoMe 
Teleplxjnes  ar>d 
Subassemblies  (A- 
588-405) 

Japan:  Certain  Electric. 
Motors  Ol  150-500  HP 
(A-588-091) 

Japan:  Drafting  Urtacfwios 
and  Parts  Ther*<rf  (*- 
588-8Tt^ 

Japan:  PutuJiluiimi— 
Rubber  (A-SaS-04Ci 

Japan:  Staat  Wm  Sttand: 
lor  Preatresaed 
Conaete  (A-5a6-068). 

Japan:  Tuners  (of  ttw 
type  used  m  conaomae 
ukiLKHiK  prariucMti'^ 
588-014) 

Mexico:  Porcetein-Orv 
Steel  Coohmg  Ware 
(A-201-504) 


12/01/90-11/30/91 
ia/0</90-W/30/91 

12/01/90- lit/W^t 

12/01 /90-lV/3jytt 

1fl/0iy-90-1W30/M 
12/01 /90-n/30/fl1 
ia/O«/S0-1V3Bi«»1 

ii2Mu90^i  vyu»y 

1Z/01/90- 11/30/91 

i2/owes^vw3eKet 

12/01/90-11/30/91 


New 


AnMunipvig  duly 
proceedinQa 


Zealand:  Low- 
Funwig  BrazK^  Cooper 
Rod  and  Wva  (A-ei4- 
502) 

Sweden  Certain  Carlcn- 
Oosmg  Staples  and 
Staple  MacNnes  (A- 
401-004)  

Sweden  Seamless 
Stamtess  Steel  Hoaow 
Products  (A-401-603)... 

Taiwan:  Certain  Small 
Business  Telephone 
Systems  arxJ 
Subassemblies  Tberaol 
(A-583-806) 

Taiwan:  Certain  Carbon 
Steel  Butt-Wetd  Pipe 
Fittings  (/k- 58^-606)  .._.. 

Taiwan:  PorceteavOrt- 
Steel  Cooking  Ware 
(A-583-50e)  ._ 

The  Federal  Republic  of 
Germany  Animal  Glua 
and  Inedible  Gelatin 
(A-428-062) _. 

The  People's  Republic  oi 
China:  PorcelairvOiv 
Steel  Coolung  Ware 
(A-570-506) 

The  Republic  of  Korea: 
Photo  Albums  and 
FHIer  Pages  (A-580- 
501) 

Venezuela:  Aluminuai 
SuMate  (A-307-a01) 

Mexico:  Porcela«vOrv 
Steel  Cooliing  Ware 
(C-201-505) _ 

Venezuela:  Aturranum 
Sulfale<C-307-«02).-_ 


12/01/90-11/30/91 

12.'01/90-1 1/30/91 
12/01/90-11/30/91 

12/01/90-11/30/91 
12/01/90-11/30/91 
12/01/90-11/30/91 

12/01/90-11/30/91 

12/01/90-11/30/91 

12/01/90-11/30/91 
12/01/90-11/30/91 

01/01/91-12/31/91 
01/01/90-12/31/90 


In  accordance  with  §  353.22(a]  of  the 
Commerce  regulations,  an  interested 
party  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  specified  individual  producers 
or  resellers  covered  by  an  order,  if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  reseilerfs)  and  which  countries  of 
origin  for  eadi  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  international 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Further,  in  accordance  with 
§  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 


The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initintion 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  December  31,  1991. 

If  the  Department  does  not  receive  by 
December  31, 1991  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  November  22, 1991. 

losepb  A.  Spatrini. 

Deputy  Assistant  Secretary  for  Compliance. 

[FR  Doc.  91-28842  Filed  11-29-91;  8:45  am) 
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(C-S57-«061 

Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Extruded  Rubber  Thread  From 
Malaysia 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  December  2. 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT 
Vince  Kane  or  Gary  Bettger.  Office  of 
Countervailing  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230.  at 
(202)  377-2815  or  377-2239,  respectively. 

POSTPONEMENT:  On  November  21, 1991, 
the  North  American  Rubber  Thread 
Company,  petitioner  in  this 
investigation,  requested  that  the 
Department  postpone  the  preliminary 
determination  in  accordance  with 
section  703(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 
Accordingly,  we  are  postponing  the  date 
of  the  preliminary  determination  until 
not  later  than  December  20, 1991. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act  and  19  CFR 
35S.15(e). 


Dated:  November  2S.  IWl. 
Fmncii  |.  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-28843  Filed  11-29-91;  8:45  am) 
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Woods  Hole  OceanograpMc 
Institution;  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Public  Law  89- 
651,  80  Stat.  897: 15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number:  90-088R.  Applicant- 
Woods  Hole  Oceanographic  Institution. 
Woods  Hole,  MA  02543.  Instrument: 
Relative  Humidity  Calibration  Chaml>er. 
Manufacturer  Tecnequip  Enterprises 
Pty.,  Ltd.,  Australia.  Intended  Use:  See 
notice  at  55  FR  28079,  July  9, 1990. 

Comments:  None  received. 

Decision:  Denied.  An  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  application  is  a 
resubmission  of  a  prior  denial  without 
prejudice  to  resubmission  (DWOP) 
issued  in  accord  with  15  CFR  Part 
301.5(e)  to  solicit  additional  technical 
information.  The  applicant's  request  for 
duty-free  entry  maintains  that  the 
foreign  instrument  provides  three 
features,  pertinent  to  its  intended  uses 
(within  the  meaning  of  CFR  15  301.2(s)| 
and  not  available  in  any  domestic 
instrument; 

(1)  Calibralisn  accuracy  tiiroughoui  the 
calibration  diamber  of  0.5%  relative 
humidity. 

(2)  A  calibration  range  of  0  to  100%  relative 
humidity  at  temperatures  from  5  (o  35  C 
(revised  to  10  to  96%  in  the 
resubmission). 

(3)  A  maximum  chamber  dimension  uf  30 
inches. 

The  National  Oceanographic  and 
Atmospheric  Administration  (NOAA) 
advises  in  its  memorandum  dated 
August  28, 1991  that  these  features  are 
pertinent  but  that  Model  6500  or  8500 
series  relative  humidity  (R/H)  chambers 
manufactured  domestically  by  Thunder 
Scientific  Corp..  Albuquerque,  New 
Mexico,  are  of  equivalent  scientific 
value  to  the  foreig:^  instrument  for  such 
purposes  as  the  instrument  is  intended 
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to  be  used.  On  the  basis  of  Thunder 
Scientific's  published  product  catalog,  at 
the  time  of  order,  the  applicant  adopted 
the  following  performance  spcciOcations 
as  the  grounds  for  its  claims  of  non- 
equivalence:  (1)  Accuracy  of  1.0%.  (2) 
relative  humidity  range  of  8  to  98%  and 
(3)  a  maximum  chamber  dimension  of  24 
inches.  The  applicant  also  noted  that  the 
total  cost  for  the  foreign  instrument  was 
$42,700  while  the  domestic  system  cost 
$105,000. 

NOAA  states  in  its  memorandum  that 
the  designer  of  the  Thunder  Scientifics 
R/H  chambers  was  contacted  and 
conHrmed  that  the  company's  R/H 
chambers: 

*  "  ■  can  meet  the  R/H  accuracy 
requirements  over  the  temperature  range 
specified  by  the  applicant.  He  said 
speciHcations  in  the  brochure  are 
intentionally  conservative.  He  again 
conHrmed  that  Thunder  Scientific  has  a 
larger  "stretch"  volume  chamber 
(30"  X  24"  X  24 ')  available.  He  said  that  this 
system  has  been  sold  to  a  number  of  U.S. 
organizations,  and  companies  overseas.  The 
BSOO  chamt)er  is  PC  controlled  and  is  fully 
automated  for  long  term  continuous  operation 
and  can  provide  0  5%  R/H  accuracy  traceable 
to  NIST,  at  specified  temperatures  over  a  O- 
40°C  temperature  range. 

The  NOAA  reviewer  independently 
verified  Thunder  Scientific's  claims  by 
querying  users  of  its  instruments  at  the 
National  Institute  of  Standards  and 
Technology.  Sandia  National 
Laboratory,  the  U.S.  Navy  Primary 
Standards  Laboratory  and  Lockheed 
Missiles  and  Space  Corp.,  and  concludes 
that  "This  review  demonstrates  that  R/ 
H  standards/calibrations  and  test 
systems  are  readily  available  from  a 
U.S.  manufacturer  that  meet  or  surpass 
the  applicant's  requirements." 

In  its  resubmission,  the  applicant 
addressed  arguments  for  equivalency  of 
the  domestic  instrument  raised  by  the 
initial  NOAA  review,  in  its 
memorandum  dated  December  10, 1990. 
and  by  our  DWOP  (pursuant  to  15  CFR 
301.5(d)(l)(i)]  by  stating  that: 

In  assessing  the  capabilities  of  the 
chaml>ers  I  had  to  rely  on  an  accuracy  figure 
which  the  company  would  back  up  in  writing 
and  that  is  the  1%  R/H  figure  which  appears 
in  their  catalog.  This  is  not  adequate. 

In  the  original  submission,  when 
stating  •'     *     *     *  the  basis  for 
concluding  that  no  instruments 
manufactured  in  the  United  States  were 
scientifically  equivalent  to  the  foreign 
instrument  for  the  intended  purposes" 
(Question  9  of  Form  ITA-338PJ.  the 
applicant  replied: 


Thunder  Scientific.  B  March  1989  by 
telephone.  Discussed  application  and 
requested  catalog.  Sales  person  stated  they 
could  improve  on  catalog  specifications  only 
at  substantially  increased  costs. 

and  I 

Since  the  Thunder  Scientific  system  was 
already  much  more  expensive  than  the 
Tecnequip,  I  did  not  ask  them  to  bid  on  such 
improvements. 

Pursuant  to  15  CFR  301.2(r): 

Evidence  that  specifications  are 
"guaranteed"  will  normally  consist  of  their 
being  printed  in  a  brochure  or  other 
descriptive  literature  of  the  manui'acturer 
being  listed  in  a  purchase  agreement  upon 
which  purchase  is  conditioned:  or  appearing 
in  a  manufacturer's  formal  response  to 
request  for  quote.  If.  however,  no  opportunity 
to  submit  a  bid  was  afforded  the  domestic 
manufacturer  or  if.  for  any  other  reason, 
comparable  guaranteed  specifications  of  the 
foreign  and  domestic  instruments  do  not 
appear  on  the  record,  other  evidence  relating 
to  a  manufacturer's  ability  to  provide  an 
instrument  with  comparable  specifications 
may.  at  the  discretion  of  the  Director,  be 
considered  in  the  comparison  of  the  foreign 
and  the  domestic  instuments'  capabilities. 

Furthermore,  pursuant  to  15  CFR 
301.2(s): 

"Pertinent"  specifications  are  those 
specifications  necessary  for  the 
accomplishment  bf  the  specific  scientific 
research  and/or  science-related  educational 
purposes  described  by  the  applicant. 
Specifications  or  features  (even  if 
guaranteed)  which  afford  greater 
convenience,  satisfy  personal  preferences, 
accommodate  institutional  commitments  or 
limitations,  or  assure  lower  costs  of 
acquisition,  installation,  operation,  servicing 
or  maintenance  are  not  pertinent. 

We  find  that  the  applicant,  primarily 
on  the  basis  of  cost,  declined  to  solicit  a 
bid  from  a  domestic  manufacturer  able 
and  willing  to  provide  a  more 
comparable  and  capable  instruments, 
and,  accordingly,  that  a  scientiflcally 
equivalent  domestic  instrument  was 
available  at  the  time  of  order. 
Frank  W.  Crael. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-28844  Filed  11-29-91:  8:45  am] 
WUJNQCOOE  3S10-0S-M 

Minority  Business  Development 
Agency 

Business  Devetopment  Center 
Applications;  Tulsa,  OK 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 


UMI 


Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $165,000  in 
Federal  funds,  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contributions  from  April  1, 1992  to 
March  31. 1993.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Tulsa. 
Oklahoma  MSA  geographic  service 
area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
ser\'ices  (10  points):  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
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Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $165,000  in 
Federal  funds,  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contributions  from  April  1. 1992  to 
March  31. 1993.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Tulsa. 
Oklahoma  MSA  geographic  service 
area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms:  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Apphcations  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 


purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  period.  MBDCs  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance,  with  QMS  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
28. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
lime  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements:  and  reporting  inaccurate 


or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  title  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreement"  and 
SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  Section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  date:  The  closing  date  for 
applications  is  December  31, 1991. 
Applications  must  be  postmarked  on  or 
before  December  31, 1991. 

NotK  Please  mail  completed  application  to 
the  following  address:  San  Francisco 
Regional  Office.  221  Main  Street,  room  1280, 
San  Francisco,  California  94105. 

FOR  APPUCATiON  KH  OR  OTHER 
INFORMATION  CONTACT:  Dallas  Regional 
Office,  1100  Commerce  Street,  room 
7B23.  Dallas.  Texas  75242,  Attn:  Yvonne 
Guevara,  (214)  767-8001. 

A  pre-bid  conference  will  be  held  on 
December  11, 1991  in  the  U.S. 
Courthouse,  Grand  Jury  Room  411,  on 
333  West  4th  Street.  Tulsa,  Oklahoma  at 
10  a.m. 

SUPFtfMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated;  Novembpr  25. 1991. 
Bobby  )efferson. 

Acting  Regional  Director,  Dallas  Regional 
Office. 

(FR  Doc  01-28742  Filed  11-29-91;  8:45  am] 

BIUJNQ  CODE  3510-21-11 


National  Institute  of  Standards  and 
Technology 

[Docket  Ha.  910807-12071 

RIN  0693-AA86  j 

Extension  of  Comment  Period  for  a 
Proposed  Federal  Information 
Processing  Standard  for  DH)it«l 
Signature  Standard  (DSS)        V 


AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice:  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  the  proposed 
Federal  Information  Processing 
Standard  for  Digital  Signature  Standard 
(DSS)  announced  in  the  Federal  Register 
(56  FR  42980)  on  August  30, 1991. 

DATES:  Comments  on  this  proposed 
standard  must  be  received  on  or  before 
February  28. 1992. 
ADDRESSES:  Written  comments 
concerning  the  proposed  standard 
should  be  sent  to:  Director.  (Computer 
Systems  Laboratory,  attn:  Proposed  FIPS 
for  DSS,  Technology  Building,  room  B- 
154,  National  institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  COfTTACT: 
Mr.  Miles  Smid,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899,  telephone  (301) 
975-2938 

Dated:  November  22. 1991. 
fohn  W.  Lyons, 
Director. 

(FR  Doc  28718  Filed  ll-2»-ei:  8>«5  am) 
MLUNO  COOS  3SW-CM-II 


National  Oceanic  and  Atmospheric 
Administration 

Regime  to  Govern  Interactions 
Between  Marine  Mammals  and 
Commercial  Fishing  Operations; 
Interim  Draft  Proposal 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunerce. 
action:  Notice  of  availability,  interim 
draft  proposal. 

SUMMARY:  On  May  24. 1991.  NMFS 
published  a  proposed  regime  to  govern 
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interactions  between  marine  mammals 
and  commercial  fishing  operations  (56 
FR  23958).  A  substantial  number  of 
public  comments  on  the  proposed 
regime  were  received.  Following  a 
review  of  the  comments,  and 
consultations  with  the  Marine  Mammal 
Commission  (MMC).  the  Fishery 
Management  Councils,  the 
environmental  community,  the  fishing 
community,  and  other  interested  groups, 
NMFS  is  modifying  the  draft  proposal  to 
clarify  various  aspects  and  provide 
additional  details  on  the  elements  of  the 
proposal,  and  to  address  comments 
received  during  the  consultation 
meetings  and  the  comment  period.  The 
purpose  of  this  notice  is  to  inform  the 
public  of  the  availabihty  of  this  interim 
version  of  the  proposal. 

Section  114  of  the  Marine  Mammal 
Protection  Act  requires  that  NMFS 
submit  a  final  legislative  proposal  on 
marine  mammal-fishery  interactions  to 
Congress  by  January  1, 1992.  Section 
114(1)(4)  additionally  requires  NMFS  to 
request  public  comment  on  its  proposed 
regime  before  it  is  finalized.  As  noted. 
NMFS  has  already  submitted  a  draft 
proposed  regime  for  public  review, 
received  comments  and  conducted  a 
number  of  consultation  meetings.  If  any 
interested  party  wishes  to  submit  further 
comments.  NMFS  will  consider  them 
during  preparation  of  the  final  proposal. 
A  Final  Legislative  Environmental 
Impact  Statement  will  be  prepared.  That 
document  will  incorporate  ail 
substantive  comments  and  NMFS 
responses  to  them. 

DATES:  Copies  of  the  revised  proposal 
will  be  available  on  November  26, 1991. 
ADDRESSES:  Copies  of  the  interim  draft 
proposal  may  be  obtained  from,  and 
comments  should  be  sent  to.  Herbert  W. 
Kaufman.  Office  of  Protected  Resources. 
(F/PR2),  NMFS.  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  should  be  received  in  this 
office  no  later  than  December  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Herbert  W.  Kaufman,  F/PRZ  301/427- 
2319. 

Dated:  November  26, 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resoun-es. 
|FR  Doc.  91-28771  Filed  11-29-91:  8:45  am) 

WLUNO  CODE  3S10-23-M 


Atlantic  Bluefln  Tuna  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  meetings. 

summary:  NMFS  will  hold  a  series  of 
scoping  meetings  that  will  be  open  to 


the  public.  The  purpose  of  the  meetings 
is  to  discuss  recent  measures  adopted 
by  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
concerning  the  Atlantic  bluefin  tuna 
fishery  and  to  provide  NMFS  with  public 
views  on  possible  plans  for  domestic 
implementation  of  management 
measures. 

DATES:  See  "SUP(>l£MENTARY 
INFORMATION"  for  dates  and  times  of  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Stone,  301-427-2347,  or  Kathi 
Rodrigues,  301-427-2337. 
SUPPLEMENTARY  INFORMATION:  These 
public  meetings  are  being  held  to 
provide  an  opportunity  for  informal 
discussion  between  the  various 
constituency  representatives  and  the 
NMFS  on  Atlantic  bluefin  tuna 
management.  Because  the  meetings  are 
not  public  hearings,  and  to  provide  an 
opportunity  for  in  depth  discussion, 
NMFS  urges  that  associations  and 
groups  limit  their  participation  to  one  or 
two  representatives. 

The  public  meetings  are  scheduled  as 
follows: 

1.  December  11. 1991. 1  p.m.— National 
Marine  Fisheries  Service,  1  Blackburn 
Drive.  Gloucester,  Massashusetts; 

2.  December  16, 1991, 1  p.m.— Holiday 
Inn,  Raritan  Center.  Edison,  New  Jersey; 

3.  December  17. 1991,  7  p.m.— Quality 
Inn— Lake  Wright,  6280  N.  Hampton 
Blvd.,  Norfolk,  Virginia. 

Dated:  November  25, 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  91-28737  Filed  11-26-91: 10:28  am) 

WLUNO  COOC  3S10-2»-M 


Nortt)  Pacific  Fishery  {Management 
Council;  PutMIc  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

An  agenda,  published  in  the  Federal 
Register  as  56  FR  57619,  on  November 
13, 1991,  for  public  meetings  of  the  North 
Pacific  Fishery  Management  Council 
(Council),  its  Advisory  Panel  (AP),  and 
its  Scientific  and  Statistical  Committee 
(SSC)  in  Anchorage,  Alaska  on 
December  2-8, 1991,  has  been  amended. 
The  new  agenda  now  includes 
discussion  of  the  following  item: 

Additional  Item  on  Council  Agenda 

(1)  The  Council  will  consider  an 
industry  proposal  to  delay  the  pollock 
non-roe  fishery  until  September  1, 1992. 

For  more  information,  contact  Brent 
Paine  or  Chris  Oliver,  North  Pacific 


Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510;  telephone 
(907)  271-2809. 

Dated:  November  25, 1991. 
David  S.  Crestin. 

Deputy  Director.  Office  of  Fisheries 
Consenation  and  Management  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-28739  Filed  11-29-91:  8:45  am) 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  third  Public  Meeting  of  the  Pacific 
Fishery  Management  Council's  Puget 
Sound  Salmon  Stock  Review  Group 
(PSSSRG),  notice  of  which  was 
published  at  56  FR  58368  (November  19, 
1991),  has  been  canceled.  The  PSSSRG 
was  scheduled  to  meet  on  December  5, 
1991,  in  Olympia,  Washington.  A  new 
meeting  date  has  not  yet  been 
determined. 

For  more  information  contact  John 
Coon,  Staff  Officer  (Salmon).  Pacific 
Fishery  Management  Council.  Metro 
Center,  suite  420,  2000  SW.  First 
Avenue.  Portland.  Oregon  97201; 
telephone:  (503)  326-6352. 

Dated:  November  25, 1991.  ^ 

David  S.  Crestiii, 

Deputy  Director.  Office  of  Fisheries 
Consenation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-28738  Filed  11-29-91;  8:45  am) 
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Marine  Mammals 

agency:  National  Marine  Fisheries 

Service. 

action:  Application  for  Scientific 

Research  Permit  (P166D), 

Notice  is  hereby  given  that  Louis  M. 
Herman,  Ph.D..  Kewalo  Basin  Marine 
Mammal  Laboratory,  University  of 
Hawaii  at  Manoa,  1129  Ala  Moana 
Boulevard,  Honolulu,  Hawaii  96814,  has 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (.SO  CFR  parts  217-222). 

Species  and  Type  of  Take 

The  applicant  requests  a  Permit  to 
harass  annually,  over  a  five-year  period. 
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Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510;  telephone 
(907)  271-2809. 

Dated:  November  25. 1991. 
David  S.  Crestin. 

Deputy  Director.  Office  of  Fisheries 
Consenation  and  Management  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-28739  Filed  11-29-91:  8:45  am| 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  third  Public  Meeting  of  the  Pacific 
Fishery  Management  Council's  Puget 
Sound  Salmon  Stock  Review  Group 
(PSSSRG).  notice  of  which  was 
published  at  56  FR  58368  (November  19. 
1991).  has  been  canceled.  The  PSSSRG 
was  scheduled  to  meet  on  December  5, 
1991.  in  Olympia,  Washington.  A  new 
meeting  date  has  not  yet  been 
determined. 

For  more  information  contact  John 
Coon,  Staff  Officer  (Salmon).  Pacific 
Fishery  Management  Council,  Metro 
Center,  suite  420.  2000  SW.  First 
Avenue,  Portland,  Oregon  97201; 
telephone:  (503)  326-6352. 

Dated:  November  25. 1991.  ^ 

David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-28738  Filed  11-29-91:  8:45  am] 
aauNO  cooe  ssio-zz-m 


Marine  Mammals 

agency:  National  Marine  Fisheries 

Service. 

action:  Application  for  Scientific 

Research  Permit  (P166D). 

Notice  is  hereby  given  that  Louis  M. 
Herman,  Ph.D..  Kewalo  Basin  Marine 
Mammal  Laboratory,  University  of 
Hawaii  at  Manoa.  1129  Ala  Moana 
Boulevard.  Honolulu.  Hawaii  96814.  has 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
use.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (SO  CFR  parts  217-222). 

Species  and  Type  of  Take 

The  applicant  requests  a  Permit  to 
harass  annually,  over  a  five-year  period. 


up  to  400  humpback  whales  (Megaptera 
novaeanglice)  during  observational/ 
photo-identification/sound  playback 
studies  and  aerial  surveys  throughout 
the  year  in  humpback  whale  seasonal 
breeding  and  feeding  habitats  in  the 
North  Pacific.  Conduct  of  1992  field 
research  will  be  limited  to  the  Kohala 
Coast  of  Hawaii  and  all  coasts  of  Oahu. 
Individual  animals  may  be  harassed  up 
to  15  times  annually.  The  purpose  of  the 
proposed  research  is  to  continue  the 
applicant's  long-term  study  of  the  social 
and  behavioral  dynamics,  migration 
trends  and  routes,  habitat  usage,  birth 
rate  and  recruitment,  life  histories,  and 
acoustic  communication  of  North  Pacific 
humpback  whales. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
s'lould  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources,  Marine  Fisheries  Service, 
1335  East-West  Hwy.,  suite  7324, 
Silver  Spring,  Maryland  20910  (301/ 
427-2289) 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
Honolulu,  Hawaii  96822-2396  (808/ 
955-8831):  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415  (213/514-6196). 

Dated:  November  22, 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  91-28722  Filed  11-29-91:  8:45  am) 
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National  Telecommunications  and 
Information  Administration 

Spectrum  Planning  Advisory 
Committee  Meeting 

agency:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  Meeting.  Spectrum 

Planning  Advisory  Committee. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  notice  is 
hereby  given  that  the  Spectrum  Planning 
Advisory  Committee  (SPAC)  will  meet 
on  December  13, 1991  from  9:30  a.m.  to 
4:30  p.m.  in  Room  1605  at  the  United 
States  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  Public  entrance  to  the 
building  is  on  1 4lh  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue.  ' 

The  Committee  was  established  on 
July  19. 1965  as  the  Frequency 
Management  Advisory  Council  (FMAC). 
The  name  was  changed  in  April.  1991,  to 
reflect  the  increased  scope  of  its 
mission.  The  objective  of  the  Committee 
is  to  advise  the  Secretary  of  Commerce 
on  radio  frequency  spectrum  planning 
matters  and  means  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Committee  consists  of  19 
members.  15  from  the  private  sector,  and 
four  from  the  Federal  Government, 
whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Discussion  of  the  implementation 
of  actions  resulting  from  the  NTIA 
spectrum  study  U.S.  Spectrum 
Management:  Agenda  for  the  Future; 

(2)  Report  of  the  VI-CITEL 
Conference; 

(3)  Report  on  the  NTIA  Openness 
Program; 

(4)  Discussion  on  the  NTIA  Strategic 
Spectrum  Planning  Program; 

(5)  Report  on  the  NTIA  Infrastructure 
Report:  Telecommunications  in  the  Age 
of  Information. 

The  meeting  will  be  open  to  public 
observations.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  public.  More 
extensive  questions  or  comments  should 
be  submitted  in  writing  before 
December  10, 1991.  Other  public 
statements  regarding  Committee  affairs 


may  be  submitted  at  any  time  before  or 
after  the  meeting.  Approximately  20 
seats  will  be  available  for  the  public  on 
a  first-come,  first-served  basis. 
Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  ihe 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  the 
Executive  Secretary,  SPAC,  Mr.  W. 
Russell  Slye,  National 
Telecommunications  and  Information 
Administration,  room  4099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
W;ishington.  DC  20230.  telephone  202- 
377-1850. 

Dated:  November  26, 1991. 
W.  Russell  Slye, 

Executive  Secretory,  Spectrum  Planning 
Ad\  isory  Committee.  National 
Tclecommunicot.'ons  and  Information 
Administration. 
|FR  Doc.  91-28757  Filed  11-24-91:  8:45  am| 

BILUNO  COOC  3S10-«>-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  Textile 
Products  Pioduced  or  Manufactured  in 
tlie  Union  of  Soviet  Socialist  Republics 

November  25. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  eslablislli^^  a 

limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commen  e, 
(202)  377-4212.  For  information  on  th^ 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  (he 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement  of 
December  28, 1989  between  the 
Governments  of  the  United  States  ap'l 
the  Union  of  Soviet  Socialist  Repubiif  s 
establishes  a  limit  for  cotton  sheeting 
and  cotton  printcloth  in  Categories  3ij/ 
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315  for  the  period  beginning  on  January 
1. 1992  and  extending  through  December 
31.1992. 

A  copy  of  the  current  bilateral 
agreement  i»  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  547-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (see 
Federal  Regltter  notice  55  PR  50756, 
published  on  December  10. 1990). 
information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textila 
Agreements 

November  25. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement  of  December  28, 
1980  tietween  the  Governments  of  the  United 
States  and  the  Union  of  Soviet  Socialist 
Republics:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1992,  entry 
into  the  United  States  for  consumption  and 
withdraws!  from  warehouse  for  consumption 
uf  cotton  sheeting  and  printcloth  in 
Categories  313/315.  produced  or 
manufactured  in  the  Union  uf  Soviet  Socialist 
Republics  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1992 
iind  extending  through  December  31. 1992.  in 
excess  of  25.000.000  square  meters  of  which 
not  more  than  4.000,000  square  meters  shall 
lie  in  Catefiory  315. 

Imports  charged  to  this  category  limit  for 
the  (teriod  (anuary  1. 1991  through  December 
31.  1991  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  tteen  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
Sliifes  and  Ate  Union  of  Soviet  SociaHst 
Kepul>lics. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entry  into  the  United  Slates  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 
|FR  Doc  9t-285»l  Filed  11-29-91:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust,  Proposed  Additions 
and  Deletion 

AOENCV:  Committee  for  Purchase  From 

the  Blind  and  Other  Sevei^ly 

Handicapped. 

ACnotr  Proposed  additions  to  and 

deletion  from  procurement  list. 


summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
delete  a  service  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BC  RECEIVED  OH  OR 
BEFORE:  January  2. 1992. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crj'stal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Ariington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Line.  Multi-Loop. 
1670-01-062-6306 


Service 

Janitorial/Custodial.  IRS  Service  Center. 

11631  Caroline  Road.  Philadelphia. 

Pennsylvania. 

Deletion 

ll  is  proposed  to  delete  the  following 
service  from  the  procurement  list: 
Grounds  Maintenance,  Naval  Weapons 
Station.  China  Lake,  California. 
Baveriy  L  kfilkman. 
Executive  Director. 
|FR  Doc.  91-28792  Filed  11-29-91;  8:45  amj 
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Procurement  Ust,  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACnON:  Additions  to  procurement  list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  2, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  IHF0RMAT10N  CONTACT: 
Beverly  Milkman.  (703)  557-1145. 
SUPPtCMENTARY  INFORMATtOH:  On  Junc 
21. 1991.  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (56  FR 
28539)  of  proposed  additiorw  to  the 
Procurement  List. 

Comments  were  received  during  the 
development  phase  of  these  proposed 
additions  to  the  Procurement  List  from 
the  current  contractor  for  the  lead  seals. 
The  contractor  claimed  that  loss  of  this 
business,  together  with  loss  of  another 
lead  seal  to  the  Procurement  List  in  1982. 
would  have  a  significant  adverse  effect 
on  the  company's  business.  The 
contractor  also  claimed  that  this  work  is 
unsuitable  for  persons  with  severe 
disabilities  as  it  involves  handling  lead. 
The  contractor  stated  that  it  could 
provide  the  seals  to  the  Government  at  a 
lower  price  and  with  better  service. 

Despite  two  invitations  to  do  so.  the 
contractor  refused  to  provide  sales  data 
to  the  Committee  to  assess  impact  of  the 
proposed  addition  on  the  contractor. 
Based  on  data  available  to  it,  including 
data  concerning  the  1982  addition,  the 
Committee  has  concluded  that  there  will 
not  be  a  serious  adverse  impact  on  the 
contractor  as  a  result  of  adding  these 
two  lead  seals  to  the  Procurement  List. 
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Deletion 

It  is  proposed  to  delete  the  follov«ring 
service  from  the  procurement  list: 
Grounds  Maintenance.  Naval  Weapons 
Station.  China  Lake.  California. 
B«v«riy  L  KGUunan, 
E\  pculfve  Director. 

|FR  Doc.  91-28792  Filed  11-29-91:  8:45  ami 
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Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  from 

the  Bbnd  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 


summary:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  2, 1992. 
ADONESSCS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  June 
21. 1991.  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (56  FR 
28539)  of  proposed  additions  to  the 
Procurement  List. 

Comments  were  received  during  the 
development  phase  of  these  proposed 
additions  to  the  Procurement  List  from 
the  current  contractor  for  the  lead  seals. 
The  contractor  claimed  that  loss  of  this 
business,  together  with  loss  of  another 
lead  seal  to  the  Procurement  List  in  1982. 
would  have  a  significant  adverse  effect 
on  the  company's  business.  The 
contractor  also  claimed  that  this  work  is 
unsuitable  for  persons  with  severe 
disabilities  as  it  involves  handling  lead. 
The  contractor  stated  that  it  could 
provide  the  seals  to  the  Government  at  a 
lower  price  and  with  better  service. 

Despite  two  invitations  to  do  so,  the 
contractor  refused  to  provide  sales  data 
to  the  Committee  to  assess  impact  of  the 
proposed  addition  on  the  contractor. 
Based  on  data  available  to  it,  including 
data  concerning  the  1982  addition,  the 
Committee  has  concluded  that  there  will 
not  be  a  serious  adverse  impact  on  the 
contractor  as  a  result  of  adding  these 
two  lead  seals  to  the  Procurement  List. 


The  current  and  1982  additions  together 
constitute  only  a  small  percentage  of  the 
contractor's  sales,  and  the  contractor 
has  provided  no  information  to 
substantiate  its  contention  that  the  1982 
addition  continues  to  have  an  effect  on 
the  contractor's  sales. 

In  reaching  its  conclusion  that  the 
nonprofit  agency  in  question  is  capable 
of  producing  the  lead  seals,  the 
Committee  relied  on  determinations  by 
the  Federal  Agency  that  purchases  these 
seals  and  a  central  nonprofit  agency 
that  the  nonprofit  agency  in  question  is 
capable  of  producing  the  seals.  Also, 
other  nonprofit  agencies  are  successfully 
producing  products  involving  lead,  so 
the  Committee  does  not  agree  with  the 
contention  that  this  work  is  unsuitable 
for  persons  with  severe  disabilities. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping 
or  other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors 
for  the  commodities  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
procurement  list: 

Seal.  Metallic 
5340-00-902-0426 
5340-00-491-7632 

This  action  does  not  a^ect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

\VR  Doc.  91-28793  Filed  11-29-91:  8:45  am) 

WLUNO  COOE  U20-33-1I 


Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  January  2, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  9,  23,  September  6, 13,  20,  27. 
October  4  and  18, 1991,  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  37900.  41833,  44077.  46602. 
47742,  49177,  50316  and  52256)  of 
proposed  additions  to  the  Procurement 
List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  4&-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  serviros 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cover.  Shipping,  Blade 

11615-01-160-3748 

Clamp.  Loop 

5340-00-165-/671 


5340-01-013-7424 
5340-01-160-0396 

Folder.  File 

7530-00-200-4308 

(Requirements  for  Palmetto.  GA:  Fort  Woiih, 

TX:  Belle  Mead  and  Burlington.  N|  depots 

only) 
75.10-00-281-5938 
7530-00-281-5940 
7530-00-456-6140 
753(1-00-881-2957 
7530-00-285-5879 
7530-00-926-8979 
7530-00-286-69"8 
7530-00-281-5939 
7530-00-926-8977 
7530-00-926-8974 
7530-00-531-7809 

Bn.\.  Wood 

8115-00-NSH-0156  18x16x22 

8115-00-NSH-0157  22x22x15 

8n5-0O-NSH-O158  24x24x12 

8115-00-NSH-0159  25X19x13 

8115-00-NSH-0160  26x21x23 

8n5-00-NSH-0161  28x20x18 

8115-00-NSH-0164  30X24X16 

81 1  ."V-OO-NSI  t-01 67  31 X  27  y  14 

81 1 5-00-NSH-Ol  68  31 X  28  ^  17 

8115-00-NSH-0ie8  32X18  •  18 

8n.'i-«)-NSH-0186  54X11  •  11 

8115-00-NSH-1092  72x14  v  14 
(Requirements  for  the  Naval  Supply  Cenlor. 
San  Diego.  CA) 

7'/a';;;e  Facial 

8540-00-281-8360 
8540-00-793-5425 
8540-00-900-4891 

Sen  ices 

Grounds  Maintenance,  Buildings  1020. 1610. 

2650A  and  6004.  Edwards  Air  Force  Base. 

California. 
];mitorial/Cu8todial.  Navy  Commissarj 

Store.  Puget  Sound  Naval  Shipyard. 
.Bremerton.  Washington. 
Janitorial/Grounds  Maintenance  for  the 

following  locations: 
Fi^deral  Aviation  Administration,  Air  Traffic 

Control  Tower  and  Automated  Flight 

Service  Station.  Islip.  New  York. 
Federal  Aviation  Administration.  Air  TraTic 

Control  Tower.  Farmingdale.  New  York. 
Recycling  Serv  ice.  Department  of  the  .^rmy. 

Fort  Drum,  New  York. 
Rei  ycling  Ser\  ire.  Veterans  Affairs  Mei!iral 

Center.  Salisbury.  North  Carolina. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beveriy  L  Milkman, 
Executive  Director. 

(FR  Doc.  91-28794  Filed  11-29-91;  8:45  arr! 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

MidAmerlca  Commodity  Exctian9i 
PropoMd  Contract 

agency:  Commodity  Futures  Trading 

CorTimission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract 

SUMMARY:  The  MidAmerica  Commodity 
pjcchange  (MCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  rough  rice  futures  options.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  2. 1992. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20681. 
Reference  should  be  made  to  the 
MidAmerica  Commodity  Exchange 
rough  rice  futures  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the  Division 
of  Economic  Analysis.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
telephone  202-254-7303 
SUPPLEMCNTARV  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
.MCE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  part  145  and  §  145.9.  Requests  for 
r.ripies  of  such  materials  should  be  made 
to  the  FOl.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 


headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  MCE  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washingloa  DC.  on  November 
26.  1991. 

Gerald  Gay.  < 

Director.  I 

\¥V.  Doc.  91-28790  Filed  11-29-91;  B:45  am) 
•UXMO  COK  OS1-01-H 


DEPARTMENT  OF  DEFENSE 

PubNc  Infonnation  CoilectJon 
Requirenwnt  Submmed  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Health  inaurance  Claim  Form:  HCFA 
Form  1500;  0720-0001. 

Type  of  Request:  Revision. 
Average  Burden  Hours/Minutes  Per 
Response:  15  minutes. 
Responses  Per  Respondent:  1. 
Number  of  Hfspondents:  6.500.000. 
Annual  Responses:  6.500,000. 
Annual  Burden  Hours:  1.625.000. 
Needs  and  Uses:  The  information 
collection  requirement  is  used  by 
CHAMPUS  to  determine  reimbursement 
for  health  care  services  or  supplies 
rendered  by  individual  professional 
providers  to  CHAMPUS  or  CHAMPVA 
beneficiaries.  The  requested  information 
is  used  to  determine  beneficiary 
ehgibility.  appropriateness  and  costs  of 
care,  other  health  insurance  liability, 
and  whether  services  received  are 
benefits.  Use  of  this  form  continues 
CHAMPUS  commitments  to  use  the 
national  standard  claim  form  for 
reimbursement  of  services/supplies 
provided  by  individual  professional 
providers. 

Affected  Public:  Individuals  or 
households.  State  or  local  governments, 
businesses  or  other  for  profit,  Federal 
agencies  or  employees,  non-profit 
institutions,  and  small  businesses  or 
organizations. 


Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Joseph  F. 
Ijtckey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  room 
3002.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  prc^posal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  Virginia  22202-4302. 

Dated:  November  26, 1991. 
L.M.  Bynrnn. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  91-28786  Filed  11-29-91;  8:45  amj 

BttUMO  CODE  M10-01-M 


Office  of  tt)e  Secretary 

DIA  Defense  Intelligence  CoHege 
Board  of  Visitors;  Meeting 

agency:  Defense  Intelligence  Agency. 
Defense  Inteiligence  College. 

action:  Notice  of  closed  meeting. 


summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-408.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Defense  Intelligence  College  Board  of 
Visitors  has  been  scheduled  as  folbws: 
da-tes:  Friday.  6  December  1991,  0830  to 
1630. 

addresses:  The  DIAC,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  Charles  J.  Cunningham,  Jr., 
Lieutenant  General.  USAF  (Ret). 
Commandant.  DIA  Defense  Intelligence 
College.  Washington,  DC  20340-5485 
(202/373-3344). 

SUPPLEMENTARY  INFORMA'HON:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b  (c)(1).  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Defense  Intelligence  College. 
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Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Joseph  F. 
Ijickey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  room 
3002.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  Virginia  22202-4302. 

Dated:  Noveml>er  26, 1901. 
LM.  Bynom, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc.  91-28786  Filed  11-29-01;  8:45  am| 

BIUJMO  COM  MW-OI-M 


Office  of  ttie  Secretary 

DIA  Defense  Intelligence  College 
Board  of  VisHore;  Meeting 

AQEMCY:  Defense  Intelligence  Agency. 
Defense  Intelligence  College. 

action:  Notice  of  closed  meeting. 


summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-408.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Defense  Intelligence  College  Board  of 
Visitors  has  been  scheduled  as  follows: 

DATES:  Friday.  6  December  1991.  0830  to 

1630. 

addresses:  The  DIAC.  Washington, 

DC. 

FOR  FURTHER  IRFORMATIOM  CONTACT: 

General  Charles  ].  Cunningham,  Jr., 

Lieutenant  General,  USAF  (Ret). 

Commandant,  DIA  Defense  Intelligence 

College.  Washington,  DC  20340-5485 

(202/373-3344). 

SUPPLEMENTARY  INFORMATtON:  The 

entire  meeting  is  devoted  to  the 

discussion  of  classified  information  as 

defined  in  section  552b  (c)(1).  title  5  of 

the  U.S.  Code  and  therefore  will  be 

closed  several  current  critical 

intelligence  issues  and  advise  the 

Director.  DIA.  as  to  the  successful 

accomplishment  of  the  mission  assigned 

to  the  Defense  Intelligence  College. 


Dated:  November  26. 1991. 
I  LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-28787  Filed  11-29-91:  8:45  am) 
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DOD  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition  Laws 

AGENCY:  Defense  Systems  Management 

College. 

ACTION:  Notice  of  meeting. 

summary:  Open  to  the  public  on 
December  19. 1991,  starting  at  9  a.m.  at 
the  Defense  Systems  Management 
College  in  Building  184  on  Fort  Belvoir, 
VA.  During  the  morning  session, 
experienced  acquisition  managers  from 
the  Services  and  other  government 
agencies  will  present  their  perspectives 
on  needed  acquisition  law  reform. 

For  further  information  contact  Major 
jean  Kopala  at  (703)  355-2665. 

Dated:  November  26. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-28788  Filed  11-29-91;  6:45  am] 
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Department  of  ttie  Army 

Base  Realignments  and  Clauses; 
At>erdeen  Proving  Ground,  MO 

agency:  DOD,  U.S.  Army.  Aberdeen 
Proving  Ground,  Maryland. 
summary:  The  Defense  Base  Closure 
and  Realignment  Commission  was 
mandated  by  Public  Law  101-510,  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  presented  to  the 
President  in  their  report  on  July  1, 1991, 
and  were  approved  by  the  President  and 
forwarded  to  Congress  on  July  11, 1991. 
Included  in  the  report  was  the 
recommendation  to  relocate  the  Army 
Research  Institute  MANPRINT  function 
from  Alexandria,  Virginia;  the  Materials 
basic  and  applied  research  from  Fort 
Belvoir,  Virginia;  and  the  Army 
Materials  Technology  Laboratory  (less 
the  Structures  Element)  from 
Watertown,  Massachusetts;  to  establish 
a  Combat  Materiel  Research  Laboratory 
at  Aberdeen  Proving  Ground. 
ALTERNATIVES:  Public  Law  101-510 
exempted  the  decision  making  process 
of  the  Commission  in  recommending 
installations  to  be  closed  or  realigned 
from  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969.  The 


law  also  exempted  the  Department  of 
Defense  from  considering  the  need  for 
closing,  realigning  or  transferring 
functions  and  from  looking  at 
alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  realigrunent  on  installations 
receiving  functions  from  other 
installations  and  the  environmental 
effects  of  property  disposal. 
SCOPING:  The  Army  will  conduct  a 
scoping  meeting  within  the  next  four 
weeks  at  Aberdeen  Proving  Ground. 
Individuals  or  organizations  are 
encouraged  to  participate  in  the  scoping 
process  by  written  comment  or  by 
attending  the  scoping  meeting  that  will 
be  announced  in  the  Aberdeen  Proving 
Ground  local  media.  Comments  and 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  announcements, 
should  be  sent  to  the  U.S.  Army 
Engineer  District.  Baltimore;  Attn:  Mr. 
Keith  Harris  (CENAB-PL-ES);  P.O.  Box 
1715;  Baltimore.  MD  21203-1715. 
Comments  and  suggestions  should  be 
received  no  later  than  15  days  following 
the  public  scoping  meeting  to  be 
considered  in  the  Draft  Environmental 
Impact  Statement  (DEIS).  Questions 
regarding  this  proposal  may  be  directed 
to  Mr.  Harris  at  (301)  962-4999. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA(IL&E). 
[FR  Doc.  91-28891  FUed  11-29-91;  8:45  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

[No.  3710-KF] 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Expansion  of 
the  Immigration  and  Naturalization 
Service  Special  Processing  Center 
Rorence,  AZ 

agency:  U.S.  Immigration  and 
Naturalization  Service  (Federal). 
action:  Notice  of  intent  to  prepare  a 
draft  Environmental  Impact  Statement 
(EIS). 

summary:  The  EIS  is  required  to  assess 
the  potential  effects  of  the  proposed 
purchase  of  additional  property  and  the 
future  expansion  of  the  Special 
Processing  Center  (SPC)  of  the 
Immigration  and  Natiiralization  Service 
(INS)  in  and  near  Florence,  Arizona.  The 
proposed  purchase  of  approximately  150 
acres  of  adjacent  land,  outside  of  the 
Florence  City  limits,  and  construction  of 


facilities  would  increase  the  detainee 
capacity  of  an  expanded  SPC  to  about 
2000.  The  project  could  entail  site 
preparation  on  approximately  100  acres 
of  the  property  to  allow  the  phased 
construction  of  approximately  25 
support  and  detention  buildings  over  a 
ten  year  period.  The  U.S.  Army  Corps  of 
Engineers  will  prepare  the  EIS  in 
cooperation  with  INS  and  serve  as  the 
lead  agency  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  purpose  of  the  EIS  is  to 
assess  the  potential  environmental 
impacts  associated  with  the  proposed 
project.  Concerns  about  the  proposed 
project  should  be  received  by  31 
December  1991  to  assist  in  the  EIS 
scoping  process. 

FOR  FURTHER  INFORMATION  CONTACT 
Colonel  Charies  Thomas,  District 
Engineer.  Attn:  Mr.  Ron  Ganzfried, 
Environmental  Planning,  U.S.  Army 
Corps  of  Engineers,  300  N.  Los  Angeles 
St..  P.O.  Box  2711,  Los  Angeles,  CA 
90053-2325.  (213)  894-2314. 
SUPPLEMENTARY  INFORMATtON: 

1.  Proposed  Action 

The  Immigration  and  Naturalization 
Service  has  identified  a  need  to  increase 
the  detainee  capacity  of  their  facilities 
in  the  southwestern  states.  Plans  to 
increase  the  detainee  capacity  from 
approximately  250  to  approximately 
2000  involves  a  processing  center  much 
larger  than  is  possible  on  the  present 
site.  Suitable  land,  about  150  acres,  is 
available  adjacent  to  the  present  SPC 
near  Florence,  Arizona.  The  land  would 
be  purchased  and  about  100  of  the  acres 
prepared  for  building  of  detention  and 
support  areas.  An  access  road  would  be 
built  from  either  MS.  Route  89  or  the 
Hunt  Highway.  Full  support  facilities 
would  be  constructed,  including 
medical,  legal,  water  supply  and  waste 
treatment  plants. 

2.  Study  Alternatives 

The  EIS  will  address  various 
alternatives  in  addition  to  the  project  as 
proposed,  including  but  not  limited  to 
the  following: 

a.  No  Action  Alternative 

This  alternative  involves  no  change 
and  no  development  at  the  SPC  The 
current  facility  would  remain  as  it  is. 
Any  future  limited  increase  in  detainees 
could  be  housed  in  the  present  plant 
until  overcrowding  would  occur. 

b.  Construct  Additional  Buildings  on  the 
Present  SPC 

This  alternative  involves  constructing 
more  buildings  on  the  current  facility. 
Due  to  the  small  size  of  the  SPC. 
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approximately  20  acres,  adequate  space 
is  not  available  to  build  any  more 
significant  detainee  space. 

c.  Develop  Other  Sites 

This  alternative  involves  developing 
sites  near  other  INS  properties  or 
entirely  new  locations  within  this 
jurisdiction. 

d.  Delay  Planning  and/or  Acquisition 
Until  Some  Future  Date 

This  alternative  involves  utilizing  the 
current  facilities  until  such  time  that 
overcrowding  occurs  and  expansion  is 
an  absolute  necessity.  At  that  time  some 
expansion  in  the  region  could  take  place 
at  some  unknown  location  and  added 
expense. 

3.  The  EIS  Scoping  Process 

Singificant  issues  identified  to  date 
include:  threatened  species,  water 
supply,  waste  treatment,  security, 
cultural  resources,  aesthetics  and 
socieconomic  factors.  Public  comments 
received  at  scoping  meetings  and  in 
writing  will  be  considered  during  the 
EIS  process. 

Key  tasks  of  the  EIS  will  be  the 
analysis  of  all  alternatives  and  their 
potential  impacts  on  the  area.  A  mailing 
list  will  be  compiled  to  include  Federal, 
state,  and  local  agencies  and  other 
concerned  public  and  private 
organizations  and  persons.  Formal 
coordination  with  appropriate  Federal, 
state  and  local  agencies  will  be 
conducted  according  to  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  and  other  pertinent  laws. 

4.  Public  Meetings 

a.  The  initial  scoping  meeting  will  be 
held  in  the  Florence  area  approximately 
three  weeks  after  publication  of  this 
NOI. 

b.  Public  hearings  regarding  the  DEIS 
will  be  held  within  about  30  days  of  the 
availability  of  the  DEIS. 

c.  Notification  of  the  above  listed 
meetings  and  their  dates  will  be 
published  in  the  Florence  area 
newspapers  prior  to  the  event. 

5.  Availability  of  the  DEIS 

The  Draft  report  is  expected  to  be 
available  to  the  public  for  a  43  day 
review  period  during  February  or  March 
of  1992. 

Dated:  November  15, 1991. 

Charles  S.  Thomas. 

Colonel,  Corps  of  Engineers.  District 
En(;ineer. 

\yn  Doc.  91-28777  Filed  11-29-91:  8:45  ami 
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Department  of  the  Army 

13710-HNl 

Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (SEtS)  for  Proposed  Project 
Feature  Changes  and  Additions  to  the 
Little  Calumet  River  Flood  Control 
Proiect,  Lake  County,  IN 

agency:  Chicago  District,  U.S.  Army 
Corps  of  Engineers.  DoD. 
ACnOM:  Notice  of  intent. 

SUMMARY:  A  Draft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
will  be  prepared  to  evaluate  the  impacts 
of  proposed  project  feature  changes  and 
additions  that  were  not  evaluated  in  the 
Final  Environmental  Impact  Statement 
and  subsequent  Environmental 
Assessments  previously  prepared  for 
this  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Whitman,  312-353-6901, 
Environmental  and  Social  Analysis 
Branch.  Chicago  District.  U.S.  Army 
Corps  of  Engineers.  Ill  North  Canal 
Street,  Chicago  IL  60606. 
SUPPLEMENTARY  INFORMATION:  1.  The 
current  authorized  project  includes  the 
construction  of  flood  control  leaves  and 
floodwalls,  recreation  areas,  and  fish 
and  wildlife  mitigation  and 
enhancement  features.  Other  features 
have  been  included  in  the  project  during 
the  feature  design  memorandum  (FDM) 
stage.  These  include  locating  potential 
levee  drainage  system.  Several  design 
changes  have  also  occurred  in  the 
project  FDM  phase  including  levee 
realignments  and  incorporating  the 
results  of  value  engineering  studies.  All 
of  these  project  changes  and  additions 
will  be  evaluated  in  the  SEIS. 

2.  The  alternatives  to  be  examined 
will  include  alternate  sites  for  levee 
borrow  material,  various  interior 
drainage  system  design  alternatives, 
and  no  action. 

3a.  Project  features  have  been 
coordinated  with  the  appropriate  local. 
State,  and  Federal  agencies  throughout 
the  planning  and  design  phases  of  this 
project.  The  proposed  project  changes 
and  additions  shall  also  be  coordinated 
with  the  appropriate  agencies  during  the 
early  SEIS  preparation  stages. 

3b.  The  most  significant  resources 
expected  to  be  impacted  by  the 
proposed  changes  and  additions  are 
area  wetlands.  Other  fish  and  wildlife 
habitats  may  also  be  impacted. 

3c.  Due  to  the  expected  discharge  of 
fill  material  into  waters  of  the  U.S..  a 
section  404(b)(l]  Evaluation  and  Public 
Notice  will  be  prepared  and  circulated 
for  public  review  along  with  the  SEIS  in 


accordance  with  the  Clean  Water  Act. 
Section  401  Certification  will  also  be 
required  from  the  Indiana  Department  of 
Environmental  Management  in 
accordance  with  the  Clean  Water  Act. 

4.  No  scoping  meeting  will  be  held. 

5.  The  Draft  SEIS  is" expected  to  be 
available  for  public  review  during  the 
summer  of  1992. 

Dated:  Noveml)er  5. 1991. 
Randall  R.  Inouye, 

Lieutenant  Colonel.  U.S.  Army.  District 

Engineer 

|FR  Doc.  91-28776  Filed  11-29-91:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
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accordance  with  the  Clean  Water  Act. 
Section  401  Certification  will  also  be 
required  from  the  Indiana  Department  of 
Environmental  Management  in 
accordance  with  the  Clean  Water  Act. 

4.  No  scoping  meeting  will  be  held. 

5.  The  Draft  SEIS  is  expected  to  be 
available  for  public  review  during  the 
summer  of  1992. 

Dated:  NoveiTil>er  5, 1991. 
Randall  R.  Inouye, 

Lieutenant  Colonel.  U.S.  Army.  District 

Engineer. 

|FR  Doc.  91-28776  Filed  11-29-91:  6:45  am| 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCV:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2. 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 

SUPPtEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations.. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated:  November  26, 1991. 
Mary  P.  Liggett, 

Acting  Director.  Office  of  Information 
Resources  Management. 

OfTice  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  First  Followup;  Beginning 
Postsecondary  Students  Longitudinal 
Study. 

Frequency:  Biennially. 

Affected  Pub  J  ia-  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Non-profit  institutions:  Small 
businesses  or  organizations. 

Reporting  Burden: 
Responses:  18,016. 
Burden  Hours:  7,509. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract-  This  study  will  collect, 
analyze,  and  report  data  about  first- 
time-entering,  first-year 
Postsecondary  students  in  academic 
year  1989-90.  The  Department  will  use 
the  information  to  enhance  and 
expand  the  base  of  information 
available  regarding  persistence, 
progress,  and  attainment  horn  initial 
time  of  entry  into  postsecondary 
education  through  leaving  and  entry 
or  reentry  into  the  work  force. 

Office  of  Postsecondary  Education 

Type  of  Review:  Existing. 

TitJe:  Lender's  interest  and  Special 
Allowance  Request  and  Report. 

Frequency:  Quarterly. 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions. 

Reporting  Burden: 
Responses:  42.176. 
Burden  Hours:  84.352. 
Recordkeeping  Burden: 
Recordkeepers:  10.544. 


Burden  Hours:  15,816. 
Abstract:  This  form  will  be  used  by 
lenders  participating  in  the  part  B  loan 
programs  to  request  payment  of 
interest  and  special  allowance  on 
loans  outstanding.  The  Department 
will  use  the  information  to  enhance 
departmental  reporting  for  budgetary 
projections,  program  planning  and 
evaluations,  departmental  audits,  and 
financial  and  statistical  reporting  on 
part  B  loan  programs. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Performance  Report  for  the  Paul 
Douglas  Teacher  Scholarship. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  57. 
Burden  Hours:  200. 
Recordkeeping  Burden: 
Recordkeepers:  57. 
Burden  Hours:  28. 

Abstract-  This  report  is  completed  by 
State  Educational  Agencies  that  have 
participated  in  the  Paul  Douglas 
Scholarship  Program.  The  Department 
uses  the  information  to  assess  the 
accomplishment  of  project  goals  and 
objectives  and  to  aid  in  effective 
program  management. 

Office  of  Piaiming,  Budget  and 
EvaluatioD 

Type  of  Review:  New. 

Title:  Chapter  1  Schoolwide  Project 
Survey. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  1,746. 
Burden  Hours:  2,619. 
Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract  This  survey  will  provide  the 
Department  with  information  about 
design  and  characteristics  of  chapter  1 
schoolwide  projects,  including  the 
schools  and  districts  in  which  they 
operate.  The  Department  will  use  this 
information  to  evaluate  the 
effectiveness  of  the  projects. 

|FR  Doc.  91-28830  Filed  11-29-91;  6:45  am) 
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President's  Board  of  Advisors  on 
Hlstoricatly  Black  Collegss  and 
Universities;  Meeting 

agency:  President's  Board  of  Advisorys 
on  Historically  Black  Colleges  and 
Universities,  Education. 
ACTION:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
proposed  agenda  for  a  forthcoming 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATE  AND  TIME:  December  16, 1991.  9 

a.m.  until  5  p.m.  and  December  17.  9  a.m. 
until  5  p.m.  Place:  Hyatt  Regency  Hotel 
Capitol  Hill,  400  New  Jersey  Avenue. 
NW.,  Washington,  DC,  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Goodwin.  Executive  Director. 
White  House  Initiative  on  Historically 
Black  Colleges  and  Universities.  U.S. 
Department  of  Education,  400  Marj'land 
Avenue.  SW.,  room  3682,  ROB-3. 
Washington,  DC  20202.  telephone  (202) 
708-8667. 

SUPPLEMENTARY  INFORMATION:  The 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  in 
accordance  with  Executive  Order  12677. 
signed  April  28, 1989.  The  Board  is 
established  to  provide  advice  and  make 
recommendations  on  developing  an 
annual  plan  to  increase  the  participation 
by  historically  Black  colleges  and 
universities  in  federally  sponsored 
programs  and  on  how  to  increase  the 
private  sector's  role  in  strengthening 
historically  Black  colleges  and 
universities.  The  Board  is  also 
responsible  for  developing  alternative 
sources  of  faculty  talent,  particulariy  in 
the  fields  of  science  and  technology':  and 
for  providing  advice  on  how  historically 
Black  colleges  and  universities  can 
achieve  greater  financial  security 
through  the  use  of  improved  business, 
accounting,  management,  and 
development  techniques. 

This  is  the  first  meeting  of  the 
President's  Board  of  Advisors  on  HBCUs 
for  fiscal  year  1992.  Concurrent  Task 
Force  meetings  will  be  held  on  Monday. 
December  16  to  discuss  the  Board's 
activities  and  findings,  and  to  develop 
recommendations  for  presentation  to  the 
full  Board.  On  Tuesday,  December  17 
the  full  Board  will  convene  to  review  the 
Task  Forces'  recommendations  and  to 
review  achievements  and  progress 
toward  enhancing  the  role  and 
capabilities  of  the  HBCUs.  including  the 
preparation  of  the  Annual  Federal 
Performance  Report  on  Executive 
Agency  Actions  to  Assist  Historically 
Black  Colleges  and  Universities.  The 
agenda  will  include  time  for  interested 
parties  to  comment  on  information  to  be 
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included  in  the  annual  report  to  the 
President. 

Records  are  kept  of  all  Board 
meetings  and  are  available  for  public 
inspection  at  the  White  House  Initiative. 
U.S.  Department  of  Education.  ROB-3. 
room  3682.  Washington.  DC  from  the 
hours  of  8:30  a.m.  to  5  p.m..  Monday 
through  Friday. 

Dated:  November  25. 1991. 
Michael ).  FarreU. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
|FR  Doc.  91-28721  Filed  11-29-fll;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

(FE  Docket  No.  91-a3-NGI 

Enron  OH  &  Gas  Marketing,  Inc^ 
Application  for  Blanket  Authorization 
To  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  of  the  receipt  on  October  10. 1991. 
of  an  application  filed  by  Enron  Oil  & 
Gas  Marketing  Inc.  (EOCM).  requesting 
blanket  authorization  to  export  to 
Mexico  up  to  50.000  Mcf  per  day  of 
natural  gas  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 
EOGM  states  that  it  would  limit  total 
export  deliveries  during  the  two-year 
term  to  36.5  Bcf  of  natural  gas.  The 
proposed  exports  would  take  place  at 
any  point  on  the  international  border 
where  existing  pipeline  facilities  are 
located.  No  new  pipeline  construction 
would  be  involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  inter\'ene. 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filled  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time.  January  2. 1992. 
AOOflESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585. 


FOR  FURTHER  INFORMATION: 
Peter  Lagiovane.  Office  of  Fuels 
Programs.  Fossil  Energy  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-056. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-8116. 
Diane  Stubbs.  Office  of  Assistance 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestal 
Building,  room.  6E-042. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-6667. 
SUPPI^MENTARY  INFORMATION: 
EOGM.  a  Delaware  corporation  with  its 
principal  place  of  business  in  Houston 
Texas,  is  a  natural  gas  marketer 
operating  primarily  in  the  southwest 
United  States.  EOGM  requests  authority 
to  export  gas.  either  for  its  own  account 
or  as  agent  for  U.S.  producers,  for  sale  to 
Petroleos  Mexicanos  (Pemex)  for  local 
distribution  by  Pemex  to  its  customers. 
However,  if  other  customers  materialize. 
EOGM  indicated  it  would  attempt  to 
make  export  sales  to  them  under  this 
authorization.  The  terms  and  conditions 
of  each  transaction,  including  price  and 
volume,  would  reflect  the  current 
natural  gas  market  conditions.  Since 
EOGM  intends  to  use  existing  pipelines 
to  transport  its  exported  gas  supplies 
and  does  not  contemplate  the 
construction  of  any  new  facilities,  it 
asserts  that  the  requested  natural  gas 
export  authorization  will  have  no 
significant  impact  on  the  environment.  If 
its  application  is  approved.  EOGM 
agrees  to  provide  DOE  with  quarterly 
reports. 

The  decision  on  this  application  for 
export  authority  will  be  made  consistent 
with  DOE's  gas  trade  policy  and  DOE 
Delegation  Order  No.  0204-111.  and 
0204-127  (49  FR  6648,  February  22. 1984). 
under  which  domestic  need  for  the  gas 
to  be  exported,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  is  considered.  EOGM 
asserts  the  natural  gas  to  be  exported 
would  be  surplus  to  regional  and 
national  natural  gas  needs  and  the 
arrangement  is  otherwise  consistent 
with  DOE  export  policy.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 
All  parties  should  be  aware  that  if 
DOE  approves  this  requested  blanket 
export  authorization,  it  may  designate 
only  a  total  authorized  volume  for  the 
two-year  term,  and  not  the  daily  limit 
specified  by  EOGM.  in  order  to  provide 
EOGM  with  maximum  flexibility  of 
operation. 

NEFA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  el  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 


effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities.  n 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  request  for 
additional  procedures,  and  written 
comments  shpuld  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  response  to  this  notice  by 
parties,  including  the  parties'  Written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
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effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 

responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  request  for 
additional  procedures,  and  written 
comments  shpuld  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  response  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
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may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  EOGM's  application  is 
iuailable  for  inspection  and  copying  in 
tlie  Office  of  Fuels  Programs  Docket 
Room,  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Is8u«d  in  Washington.  DC  on  November 
22. 1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistance  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  91-28835  Filed  ll-29-«l:  8:45  am) 
nixma  code  mso-oi-m 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
proposed  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$9,000,000.  plus  accrued  interest,  that 
Anchor  Gasoline  Corporation  is 
required  to  remit  to  the  DOE  pursuant  to 
a  Consent  Order  executed  on  September 
22. 1988.  The  funds  will  be  distributed  in 
accordance  with  the  DOE's  special 
refund  procedures,  10  CFR  part  205, 
subpart  V. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  January  2, 
1992  and  should  be  addressed  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  display  a  conspicuous 
reference  to  Case  Number  KEF-0120. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 
Anthony  W.  Swisher,  Staff  Analyst. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20535;  (202)  586-8018 
(Tedrow),  (202)  586-6602  (Swisher). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(b),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 


the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
monies  that  have  been  remitted  by 
Anchor  Gasoline  Corporation  to  the 
DOE  to  settle  alleged  pricing  and 
allocation  violations  with  respect  to  the 
firm's  sales  of  crude  oil  condensate  and 
certain  refined  petroleum  products.  The 
DOE  is  currently  holding  funds  received 
from  Anchor  totalling  $8,252,879.68  in 
principal  in  an  interest-bearing  escrow 
account  pending  distribution.  The 
balance  of  the  $9,000,000  minimum 
required  from  Anchor  must  be  remitted 
on  or  before  September  1, 1994. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
pt-oposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

Dated:  November  25. 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

November  25, 1991 

Name  of  Firm:  Anchor  Gasoline 

Corporation 
Date  of  Filing:  October  12. 1988 
Case  Number:  KEF-0120 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  See  10 
CFR  part  205,  subpart  V.  On  October  12, 
1988,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with  Anchor 
Gasoline  Corporation  and  its  wholly- 


owned  subsidiary.  Canal  Refining 
Company  (Anchor). 

I.  Background 

Anchor  was  a  petroleum  refiner  as 
that  term  was  defined  at  10  CFR  212.62. 
engaged  in  the  business  of  purchasing 
and  refining  crude  oil,  extracting, 
fractionating  and  selling  natural  gas 
liquids  and  natural  gas  liquid  products. 
It  therefore  was  subject  to  the  Federal 
petroleum  price  and  allocation 
regulations.  An  ERA  audit  of  Anchor's 
records  revealed  possible  violations  of 
the  price  regulations,  10  CFR  part  212. 
Specifically,  the  audit  revealed  that 
between  September  1973  and  October 
1980,  Anchor  may  have  violated  the 
DOE's  pricing  regulations  with  respect 
to  its  sales  of  gasoline.  No.  2  distillate, 
and  general  refinery  products. 
Furthermore,  between  September  1973 
and  July  1978,  Anchor  may  have 
overcharged  its  customers  in  sales  of 
crude  oil  condensate.  Finally,  the  audit 
revealed  that  Anchor's  subsidiary. 
Canal  Refining  Company,  may  have 
charged  unlawful  prices  for  unspecified 
products  in  seven  transactions  between 
)uly  1, 1980  and  Januarj-  27, 1981. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  from  the  ERA's  audit. 
Anchor  entered  into  a  Consent  Order 
with  the  DOE  on  September  22. 1988. 
The  Consent  Order  refers  to  ERA's 
allegations  of  overcharges,  but  does  not 
find  that  any  violations  occurred.  In 
addition,  the  Consent  Order  states  thai 
Anchor  does  not  admit  any  such 
violations.  Under  the  terms  of  the 
Consent  Order,  Anchor  is  required  lo 
deposit  $7,775,000  into  an  escrow 
account  for  ultimate  distribution  by  the 
DOE.  Furthermore,  Anchor  is  required  to 
deposit  into  the  escrow  account  a 
percentage  of  its  profits  each  year  until 
1994,  bringing  the  total  Consent  Order 
funds  to  a  minimum  of  $9,000,000. 
Whether  the  amount  Anchor  pays  is 
more  than  the  $9,000,000  minimum  will 
be  determined  by  the  firm's  levels  of 
profitability  in  the  upcoming  years. 
According  to  the  ERA.  Anchor  is  not  a 
profitable  firm  and  will,  in  all  likelihood, 
not  deposit  more  than  the  required 
$9,000,000.'  Hence,  our  calculations  for 
this  proceeding  are  based  upon  the 
assumption  that  the  total  funds  remitted 
by  Anchor  will  be  the  minimum 
required.  Should  more  funds  become 
available  in  the  future,  we  will  adjust 
our  refund  payments  accordingly, 
ensuring  that  claimants  who  have 
already  received  refunds  receive  a 


•  See  memorandum  of  February  16. 1930 
iplpphone  converMtion  t>etween  Darlene  Cm.  Oil  A 
staff  analyst,  and  Mike  Tabor  of  the  ERA. 
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proportionate  share  of  any  new  funds  as 
well.  As  of  the  date  of  this 
determination.  Anchor  has  made 
payments  totalling  $8,552,879.68  into  the 
account.  The  remainder  of  the  required 
payments  must  be  made  on  or  before 
September  1. 1994.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  for  the  distribution  of  the 
funds  in  the  Anchor  escrow  account 
Comments  are  solicited. 

U.  Proposed  Reftmd  Praoaduns 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  part  205 
subpart  V.  The  subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  to  identifj'  readily  those  persons 
who  may  have  been  injured  by  alleged 
regulatory  violations  or  to  determine  the 
amount  of  such  injuries.  A  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  is  set  forth  in  the 
cases  of  Office  of  Enforcement.  9  DOE  ^ 
82.508  (1981)1  and  Office  of  Enforcement, 
8  DOE  H  82.597  (1981)  (Vickers). 

Because  the  Consent  Order  resolves 
alleged  violations  involving  both  sales 
of  crude  oil  and  refined  petroleum 
products,  we  propose  to  divide  the 
consent  order  fund  into  two  pools.  See 
Shell  Oil  Co..  18  DOE11  85.492  (1989] 
(Shell).  In  the  |une  17. 1988.  Federal 
Register  Notice  published  by  the  ERA 
announcing  the  execution  of  a  proposed 
Consent  Order  between  the  DOE 
Anchor,  the  ERA  indicated  that  60%  of 
the  funds  remitted  pursuant  to  the 
proposed  Consent  Order  were 
attributable  to  alleged  crude  oil 
violations.  The  Notice  indicated  that  the 
remaining  40%  of  the  funds  were  the 
result  of  overcharges  to  purchasers  of 
Anchor's  refined  petroleum  products. 
Under  these  circumstances,  we  propose 
to  distribute  the  funds  received  from 
Anchor  according  to  these  percentages: 
60%  of  the  funds  to  purchasers  of  crude 
oil  in  accordance  with  the  provisions  of 
the  Final  Settlement  Agreement  in  the 
Stripper  Well  case,  and  the  remaining 
40%  to  purchasers  of  Anchor's  alleged 
regulator}-  violations.  However,  the  DOE 
is  not  bound  by  the  initial  percentages 
set  forth  by  the  ERA.  See  Tesoro 
Petroleum  Corporation  20  DOE  I  85.665 
(1990).  Should  we  receive  sufficient 
evidence  from  comments  filed  on  this 
proposed  Decision,  or  elsewhere,  which 
would  indicate  that  a  different 
proportionate  allocation  of  the  consent 
order  monies  is  warranted,  we  will 
certainly  consider  altering  the  proposed 
distribution.  Accordingly,  we  propose 


that  60%  of  the  consent  order  funds  {or 
$5,400,000  plus  accrued  interest)  be  set 
aside  as  a  pool  of  crude  oil  overcharge 
funds  available  for  disbursement.  We 
further  propose  that  40%  of  the  consent 
order  funds  (or  $3.e00XX)0  plus  accrued 
interest)  be  made  available  for 
distribution  to  purchasers  of  Anchor 
refined  petroleum  products  who  were 
not  Anchor  affiliates  and  who 
demonstrate  that  they  were  injured  as  a 
result  of  Anchor's  alleged  regulatory 
violations.*  The  specific  distribution 
procedures  for  those  funds  are  proposed 
in  detail  in  the  following  section. 

III.  Crude  Oil  Claims 

We  propose  that  the  funds  in  the 
crude  oil  pool  be  distributed  in 
accordance  with  the  Modified  Statement 
of  Restitutionary  Policy  (MSRP),  which 
was  issued  by  the  DOE  on  )uly  2a  1986. 
51  FR  27B99  (August  4, 1986).'  The 
MSRP,  whidi  was  issued  as  a  result  of  a 
court-approved  Settlement  Agreement  in 
The  Department  of  Energy  Stripper  Well 
LitigaUoa  M.D.L  378  (D.  Kan.  1986), 
provides  that  crude  oil  overcharge 
payments  will  be  distributed  among  the 
States,  the  United  States  Treasury,  and 
eligible  purchasers  of  crude  oil  and 
refined  products.*  Under  the  MSRP.  up 
to  20  percent  of  these  crude  oil 
overcharge  funds  may  be  reserved  to 
satisfy  valid  claims  by  eligible 
purchasers  of  crude  oil  and  refined 
petroleum  products.  Remaining  funds 
are  to  be  disbursed  to  the  state  and 


'  We  have  previousiy  beld  that  affiliates  or 
subsidiaries  of  u  consent  order  firm  are  not  eligible 
for  refund*  based  upon  the  presumption  that  they 
were  not  injured.  See.  e.g..  Marathon  Petroleum  Co./ 
EMRO  Propane  Co..  15  DOE  ^  85.228  at  85.528 
(1987).  This  presumption  applies  to  firms  affiliated 
with  Anchor  during  tha  consent  order  period, 
whether  or  not  currently  affiliated  with  the  firm.  See 
Cosby  Oil  Co./ Yucca  Valley  Uquor  Store.  13  IX)E  1 
85.402  at  88.988  (1988).  It  also  applies  to  Rnns  that 
have  become  affiliated  with  Anchor  after  the 
consent  order  period,  because  their  receipt  of  a 
refund  would  allow  the  consent  order  firm  to  benefit 
from  this  proceediiigs.  See.  e*.  Marathon  f>etroleum 
Co./  Webster  Service  Stations.  17  DOE  \  8S.038 
(1988). 

»  In  the  Older  implementing  the  MSRP.  the  OHA 
solicited  comments  rega.i^ing  the  proper  application 
of  the  MSRP  to  OHA  refund  proceedings  involving 
alleged  cmde  oil  vmlatlona  On  April  8. 1967.  ttie 
OHA  issued  a  notice  which  analyzes  the  oomments 
that  were  submitted  and  explains  the  procedures 
the  Office  will  follow  in  processing  applications 
filed  under  Subpart  V  regulations  for  refunds  from 
the  erode  oil  overcharge  funds.  S2  Fed.  Rag.  117S7 
(April  la  19S7)-  Since  the  procedures  apply  to  all 
crude  oil  funds  aubiect  to  Subpart  V.  we  need  not 
differentiate  Iwtween  the  various  crude  oil 
transactions  settled  by  the  Anchor  consent  order. 
«  Under  the  Settlement  Agreement,  firms  which 
applied  for  a  portion  of  certain  escrow  funds 
established  under  the  Settlement  generally  muat 
have  signed  a  waiver  releasing  their  claims  to  any 
crude  oil  funds  to  be  distributed  by  the  OHA  under 
Sabfnrt  V.  Accordingiy.  those  firms  will  not  be 
eligible  for  •  refund  from  the  Anchor  Cmde  ad  pool 


federal  government  for  indirect 
restitution  as  directed  by  the  MSRP.  In 
the  present  case,  we  have  decided  to 
reserve  the  hill  20  percent,  or  $14)80.000 
of  the  initial  $5,400,000  crude  oil  pool, 
plus  a  proportionate  share  of  the 
accrued  interest  on  that  amount,  for 
direct  refunds  to  purchasers  of  crude  oil 
and  refined  petroleum  products  who 
prove  that  they  were  injured  as  a  result 
of  alleged  crude  oil  violations. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co.,  14  DOE  f 
85,475  (1986).  As  in  non-crude  oil  cases, 
applicants  will  be  required  to  document 
their  purchase  volumes  and  prove  that 
they  were  injured  as  a  result  of  alleged 
violations  (i.e..  that  they  did  not  pass  on 
the  alleged  overcharges  to  their 
customers).  We  propose  to  utilize 
standards  for  the  showing  of  injury 
which  OHA  has  developed  for  analyzing 
non-crude  oil  claims.  See,  e.g.. 
Dorchester  Gas  Corp..  14  DOE  I  85.240 
(1986).  These  standards  include  a 
presumption  that  end-users  (i.e.  ultimate 
consumers)  whose  businesses  are 
unrelated  to  the  petroleum  industry 
absorbed  the  increased  costs  resulting 
from  a  consent  order  firm's  alleged 
overcharges.  See  A.  Tarricone.  Inc.,  15 
DOE  %  85,495  at  8&894-e98  (1987). 
However,  reseller  and  retailer  claimants 
must  submit  detailed  evidence  of  injury, 
and  may  not  rely  upon  the  presumptions 
of  injury  utilized  in  refund  cases 
involving  refined  petroleum  products.  Id. 
They  can.  however,  use  econometric 
evidence  of  the  type  employed  on  the 
OHA  Report  in  In  Re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation.  6  Fed.  Energy  Guidelines  | 
90,507. 

Refunds  to  eligible  claimants  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
crude  oil  pool  currently  available 
($1,080,000)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  penod  of  price  controls 
(2.020,997,335,000  gallons).  Based  upon 
the  amount  of  the  crude  oil  pool 
currently  available,  the  crude  oil 
volumetric  refund  amount  in  this 
proceeding  is  $a000000534  per  gallon. 
This  volumetric  refund  amount  will 
increase  as  interest  accrues  on  the 
consent  order  fund.  After  all  valid 
claims  are  paid,  unclaimed  fimds  from 
the  20  percent  claims  re8er\'e  will  be 
divided  equally  between  the  federal  and 
state  governments.  The  federal 
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federal  government  for  indirect 
restitution  as  directed  l^  the  MSRP.  In 
the  present  case,  we  have  decided  to 
reserve  the  full  20  percent,  or  $1,080,000 
of  the  initial  $5,400,000  crude  oil  pool, 
plus  a  proportiooate  share  of  the 
accrued  interest  on  that  amount,  for 
direct  refunds  to  purchasers  of  crude  oil 
and  refined  petroleum  products  who 
prove  that  they  were  injured  as  a  result 
of  alleged  crude  oil  violations. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co..  14  DOE  | 
85.475  (1988).  As  in  non-crude  oil  cases, 
applicants  will  be  required  to  document 
their  purchase  volumes  and  prove  that 
they  were  injured  as  a  result  of  alleged 
violations  (i.e..  that  they  did  not  pass  on 
the  alleged  overcharges  to  their 
customers).  We  propose  to  utilize 
standards  for  the  showing  of  injury 
which  OHA  has  developed  for  analyzing 
non-crude  oil  claims.  See.  e.g.. 
Dorchester  Gas  Corp..  14  DOE  I  85.240 
(1986).  These  standards  include  a 
presumption  that  end-users  (i.e.  ultimate 
consumers)  whose  businesses  are 
unrelated  to  the  petroleum  industry 
absorbed  the  increased  costs  resulting 
from  a  consent  order  firm's  alleged 
overcharges.  See  A.  Tarricone,  Inc..  15 
DOE  t  85,495  at  8a894-898  (1987). 
However,  reseller  and  retailer  claimants 
must  submit  detailed  evidence  of  injury, 
and  may  not  rely  upon  the  presumptions 
of  injury  utilized  in  refund  cases 
involving  refined  petroleum  products.  Id. 
They  can.  however,  use  econometric 
evidence  of  the  type  employed  on  the 
OHA  Report  in  In  Re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation.  6  Fed.  Energy  Guidelines  | 
90.507. 

Refunds  to  eligible  claimants  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
crude  oil  pool  currently  available 
($1,080,000)  by  the  total  consumption  of 
petroleum  {miducts  in  the  United  States 
during  the  period  of  price  controls 
(2.020.997.335.000  gallons).  Based  upon 
the  amount  of  the  crude  oil  pool 
currently  available,  the  crude  oil 
volumetric  refund  amount  in  this 
proceeding  is  $a000000534  per  gallon. 
This  volumetric  refund  amount  will 
increase  as  interest  accrues  on  the 
consent  order  fund.  After  all  valid 
claims  are  paid,  unclaimed  funds  from 
the  20  percent  daims  reserve  will  be 
divided  equally  between  the  federal  and 
state  governments.  Hie  federal 


government's  share  of  the  unclaimed 
funds  will  ultimately  be  deposited  into 
the  general  fund  of  the  Treasury  of  the 
United  States. 

We  propose  that  the  remaining  80 
percent  of  the  crude  oil  pool  ($4,320,000) 
and  80  percent  of  accumulated  interest 
be  disbursed  in  equal  shares  to  the 
federal  and  state  governments  for 
indirect  restitution.  See  Shell.  If  this 
proposal  is  adopted,  we  will  direct  the 
DOE'S  office  of  the  Controller  to 
segregate  the  crude  oil  share  of  Anchor's 
initial  payment  and  distribute  $2,160,000. 
plus  appropriate  interest,  to  the  Slates 
and  the  same  amount  to  the  federal 
government.  Refunds  to  the  States  will 
be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
(ratio)  of  the  funds  in  the  account  which 
each  state  will  receive  if  these 
procedures  are  adopted  is  contained  in 
Exhibit  H  of  the  Stripper  Well 
Settlement  Agreement.  These  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  Sates  under 
the  Settlement  Agreement. 

IV.  Refined  Product  Claims 

The  remajnder  of  the  Anchor  consent 
order  fund  f$3;600,000  plus  interest 
accrued  on  that  amount)  shall  be  made 
available  to  eligible  injured  purchasers 
of  Anchor  refined  products.  Anchor 
purchasers  who  may  have  been  injured 
by  Anchor's  alleged  overcharges  in  its 
sales  of  refined  petroleum  products 
during  the  August  19. 1973  through 
January  27, 1981  consent  order  period 
(the  consent  order  period)  may  file 
applications  for  refund.*  From  our 
experience  with  subpart  V  proceedings, 
we  expect  that  potential  applicants 
generally  will  fall  into  the  following 
categories:  (i)  End-users:  (ii)  regulated 
entities,  such  as  public  utilities  and 
cooperatives;  and  (iii)  refiners,  resellers 
and  retailers  (hereinafter  collectively 
referred  to  as  "resellers"). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant's 
potential  refund.  The  ERA  specifically 
noted,  however,  that  it  was  unable  to 
identify  all  of  the  customers  whom 
Anchor  allegedly  overcharged.  In  order 
to  determine  the  potential  refunds  for 


*  OHA  will  not  accept  Applications  for  Refund  on 
behalf  of  classes  of  applicants.  We  have  previously 
determined  that  such  claims  are  inappropriate 
because  they  amount  to  a  proposal  for  "indirect" 
restitution,  i.e.  to  distribute  the  funds  attributable  to 
parlies  not  speiifically  identified  by  the  E)OE.  See 
Standard  Oil  Co  (Indianaj/Oiesel  Automotive 
Association,  11  HOE  f  SS.2S0  (1964);  Office  of 
Special  Counsel,  10  DOF.)  85  04fl  at  88.214  (1982). 


these  purchasers,  we  propose  to  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  of  Anchor's  sales  of  refined 
petroleum  products  during  the  consent 
order  period.  In  accordance  with  this 
presumption,  refunds  are  made  on  a  pro- 
rata or  volumetric  basis.  In  the  absence 
of  better  information,  a  volumetric 
refund  is  appropriate  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing 
the  specific  alleged  overcharge  that  it 
incurred  in  order  to  be  eligible  for  a 
larger  refund.  See  Standard  Oil  Co. 
(Indiana)/Army  and  Air  Force  Exchange 
Service.  12  DOE  fl  85,015  (1984). 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of  eligible 
products  that  it  purchased  from  Anchor 
during  the  consent  order  period, 
multiplied  by  a  volumetric  factor  of 
$0.006942  per  gallon.  *  In  addition,  each 
successful  claimant  w  ill  receive  a  pro- 
rata portion  of  the  interest  that  has 
accrued  on  the  Anchor  funds  since  the 
date  of  remittance. 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  lefunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  ihose  instances.  See.  e.g.. 
Mobil  Oil  Corp..  13  DOE  H  85.3.39  (1985); 
see  also  10  CFR  205.286(b).  If  an 
applicant's  potential  refund  is  calculated 
using  the  volumetric  methodology,  it 
must  have  purchased  at  least  2.161 
gallons  of  Anchor  refined  products  in 
order  for  its  claim  to  be  considered. 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  the  claimant  was  injured  by  its 
purchases  from  Anchor,  i.e.,  whether  it 
was  forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  subpart  V  proceedings,  we 
propose  to  adopt  certain  presumptions 


•  The  minimum  amount  to  be  paid  by  Anrhor.  as 
set  out  in  the  consent  order,  is  Se.OUaoilO.  Oi  that 
figure.  40%  is  to  l>e  distributed  to  Anchor's 
customers  of  refined  petroleum  products.  We 
computed  the  initial  volumetric  factor  by  dividing 
$3,600,000  ($9.000.000 X. 40  =  $3,600,000)  by  the  total 
volume  of  covered  products  sold  by  the  firm  during 
the  consent  order  period  (51.1.589.086  gallons). 


concerning  injury  in  this  case.  The  use 
of  presumptions  in  refund  cases  is 
specifically  authorized  by  DOE 
procedural  regulations.  10  CFR 
205.282(e).  An  applicant  that  is  not 
covered  by  one  of  these  presumptions 
must  demonstrate  injury  in  accordance 
with  the  non-presumption  procedures 
outlined  in  the  latter  part  of  this 
Decision. 

1.  Injury  Presumptions 

The  presumptions  we  plan  to  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses,  and  to  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible.  We  will 
presume  that  end  users  of  Anchor 
refined  products,  certain  types  of 
regulated  firms,  and  cooperatives  were 
injured  by  their  purchases  from  Anchor. 
In  addition,  we  will  presume  that 
resellers  and  retailers  of  Anchor 
products  submitting  small  claims  were 
injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers  and 
retailers  that  made  spot  purchases  of 
Anchor  products  and  those  "vho  sold  it 
on  consignment  were  not  injured  by 
their  purchases.  Each  of  these 
presumptions  is  listed  below,  along  with 
the  rationale  underlying  its  use. 

a.  End  Users.  First,  in  accordance  with 
prior  subpart  V  proceedings,  we  will 
presume  that  end  users,  i.e.,  ultimate  to 
the  petroleum  industry,  were  injured  by 
the  firm's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 

.  the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corp..  12  DOE 
%  85,014  (1984)  and  cases  cited  therein. 
Therefore,  end  users  need  only 
document  their  purchase  volumes  of 
Anchor  products  to  demonstrate  that 
they  were  injured  by  the  alleged 
overcharges. 

b.  Regulated  Firms  and  Cooperutivm. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  govemlnent 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  routinely  would  have 
passed  through  price  increases  to  their 
customers.  Likewise,  their  customers 
would  share  the  benefits  of  cost 
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decreases  resuiting  from  refunds.  See. 
e.f;..  Office  of  Special  Counsel.  9  DOE 
I  82.538  (1982)  (Tenneco);  Office  of 
Special  Council.  9  DOE  f  82,545  at  85.244 
(1982)(Penn2oil).  Such  finns  applying  for 
refunds  should  certify  that  they  will 
pass  through  any  refund  received  to 
their  customers  and  should  explain  how 
they  will  alert  the  appropriate  regulatory 
body  of  membership  group  to  monies 
received.  Purchases  by  cooperatives 
that  were  subsequently  resold  to  non- 
members  will  generally  not  be  covered 
by  this  presumption. 

c.  Reseller  and  Retailer  Small  Claims. 
Third,  we  will  presume  that  a  reseller  or 
a  retailer  seeking  a  refund  of  $10,000  or 
less,  excluding  accrued  interest,  was 
injured  by  Anchor's  pricing  practices. 
Claimants  requesting  refunds  based  on 
purchases  of  up  to  1,440.507  gallons  of 
Anchor  products  fall  into  this  category. 
In  past  proceedings,  the  OHA  has 
generally  established  the  small  claims 
threshold  at  $5XX)0.  However,  for  a 
number  of  reasons,  in  this  proceeding 
we  conclude  that  a  $10,000  small  claims 
threshold  is  a  more  equitable  solution. 

The  proposed  volumetric  calculated  in 
this  proceeding,  i.e.,  $0.008942,  is 
relatively  high  compared  to  volumetric 
factors  adopted  in  other  subpart  V 
special  refund  proceedings.  We  applied 
this  factor  to  the  customer  purchase 
volume  information  provided  to  us  by 
Anchor,  and  found  that  a  very 
substantia!  number  of  the  refunds  that 
are  available  to  claimants  in  the  Anchor 
proceeding  fall  between  $5,000  and 
$10,000.  As  a  consequence,  a 
disproportionately  large  number  of 
Anchor  customers  will  be  required  to 
make  a  full  demonstration  of  injury  in 
order  to  receive  the  full  volumetric 
refund  for  which  they  qualify-.  Despite 
the  size  of  these  refunds,  the  purchasers 
involved  are  nonetheless  relatively 
small  entities  that  are  unlikely  to  have 
maintained  sophisticated  systems  of 
records.  For  the  same  reason,  in  the 
absenfce  of  actual  records,  these  entities 
are  also  unlikely  to  have  the  resources 
to  assemble  the  data  necessary  to  an 
alternative  showing  of  injury.  See.  e.g.. 
Agway/Davis  Oil  Co..  Case  No.  RF324- 
28  (May  24, 1991).  Moreover,  the  consent 
order  refund  period  ended  more  than  ten 
years  ago,  records  dating  back  as  many 
as  eighteen  years  may  be  required  for  a 
full  demonstration  of  injury — and 
records  of  this  age  are  difficult  to 
assemble  under  the  best  of 
circumstances.  In  a  number  of  other 
proceedings  we  have  encountered  this 
situation  and  have  concluded  that  the 
interests  of  prospective  refund 
applicants  and  those  of  the  Department 
ii;e  best  served  by  establishing  the  small 


purchaser  injurj'  presumption  at  the 
$10,000  level  rather  than  $5,000.  See.  e.g.. 
Texaco.  Inc..  20  DOE  f  85,147  (1990).  We 
propose  adopting  a  $10,000  small 
purchaser  injury  presumption  level  in 
the  Anchor  refund  proceeding  as  well.  A 
small  claimant  that  wishes  to  claim  a 
refund  below  this  level  need  only 
document  the  volumes  of  products  it 
purchased  from  Anchor.  See  Texas  Oil  ft 
Gas  Corp..  12  DOE  ^  85.069  at  88.210 
(19841.  Resellers  and  retailers  of  Anchor 
products  that  are  seeking  refunds  in 
excess  of  $10,000  must  follow  the 
procedures  that  are  outlined  below  in 
Section  2. 

d.  Resellers  and  Retailers  Filing  Mid- 
Level  Claims.  Fourth,  in  lieu  of  making  a 
detailed  showing  of  injury,  a  reseller 
claimant  whose  allocable  share  exceeds 
$10,000  may  elect  to  receive  as  its  refund 
the  larger  of  $10,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.'  The  use 
of  this  presumption  reflects  our 
conviction  that  these  larger  claimants 
were  likely  to  have  experienced  some 
injury  as  a  result  of  the  alleged 
overcharges.  See  Marathon.  14  DOE  at 
88.515.  In  some  prior  special  refund 
proceedings,  we  have  performed 
detailed  economic  analysis  in  order  to 
determine  product-specific  levels  of 
injury.  See.  e.g..  Mobil  Oil  Corp.,  13  DOE 
f  85.339  (1985).  However,  in  Gulf  Oil 
Corp.,  16  DOE  f  85,381  at  88.737  (1987). 
we  determined  that  based  upon  the 
available  data,  it  was  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all 
medium-range  claimants,  regardless  of 
the  refined  product  that  they  purchased, 
based  upon  the  results  of  our  analyses 
in  prior  proceedings.  We  believe  that 
approach  to  be  sound  in  the  absence  of 
more  detailed  information  regarding 
injury,  and  we  therefore  propose  to 
adopt  a  40  percent  presumptive  level  of 
injury  for  all  medium-range  claimants  in 
this  proceeding.  Consequently,  an 
applicant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  Anchor  refined 
petroleum  products  during  the  consent 
order  period  in  order  to  be  eligible  to 
receive  a  refund  of  40  percent  of  its  total 
volumetric  share,  or  $10,000.  whichever 
is  greater. 

e.  Spot  Purchasers.  Fourth,  resellers 
and  retailers  that  were  spot  purdiasers 
of  Anchor  products,  i.e.,  firms  that  made 
only  sporadic,  discretionary  purchases, 
are  presumed  not  to  have  been  injured. 


'  That  is.  claimantB  who  purchased  between 
3.601.268  gallons  and  18.006.338  galiona  of  Anchor 
refined  petroleuin  products  during  the  consent  order 
period  (mid-level  claimanls)  may  elect  to  utilize  this 
presumption.  Claimants  who  purchased  more  than 
18.006.3^8  gallons  may  elect  to  limit  their  claim  to 
SSCOOO 


and  consequently,  generally  will  be 
ineligible  for  refunds.  The  basis  for  this 
presumption  is  that  a  spot  purchaser 
tended  to  have  considerable  discretion 
as  to  where  and  when  to  make  a 
purchase,  and  therefore,  would  not  have 
made  a  purchase  unless  it  was  able  to 
recover  the  full  amount  of  its  purchase 
price,  including  any  alleged  overcharges, 
from  its  customers.  See  Vickers  at 
85,396-7.  A  spot  purchaser  can  rebut  this 
presumption  by  demonstrating  that  its 
base  period  supply  obligation  limited  its 
discretion  in  making  the  purchases  and 
that  it  resold  the  product  at  a  loss  that 
was  not  subsequently  recouped.  See. 
e.g..  Saber  Energy,  Inc./Mobil  Oil  Corp.. 
14  DOE  1185.170  (1986). 

f.  Consignees.  Finally,  we  will 
presume  that  consignees  of  Anchor 
products  were  not  injured  by  the  firm's 
alleged  pricing  violations.  See,  e.g..  Jay 
Oil  Co.,  16  DOE  t  85,147  (1987).  A 
consignee  agent  is  an  entity  that  sold 
products  pursuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of 
Anchor's  pricing  practices.  See  Gulf  Oil 
Corp./C.F.  Canter  Oil  Co..  13  DOE  f 
85.388  at  88.962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $10,000  that  does 
not  elect  to  receive  a  refund  under  the 
small  claims  or  mid-level  reseller 
presumptions  will  be  required  to 
demonstrate  its  injur>'.  "There  are  two 
aspects  to  such  a  demonstration.  First,  a 
firm  is  required  to  provide  a  monthly 
schedule  of  its  banks  of  unrecouped 
increased  products  costs  for  products 
that  it  purchased  from  Anchor.  Cost 
banks  should  cover  the  period  August 
19, 1973.  through  January  27. 1981.  If  a 
firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate 
those  banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  from  all  of  its  suppliers: 

(1)  The  weighted  avera^  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15. 1973: 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period  August  19. 1973.  through 
January  27. 1981;  and 
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and  consequently,  generally  will  be 
ineligible  for  refunds.  The  basis  for  thin 
presumption  is  that  a  spot  purchaser 
tended  to  have  considerable  discretion 
as  to  where  and  when  to  make  a 
purchase,  and  therefore,  would  not  have 
made  a  purchase  unless  it  was  able  to 
recover  the  full  amount  of  its  purchase 
price,  including  any  alleged  overcharges, 
from  its  customers.  See  Vickers  at 
85.396-7.  A  spot  purchaser  can  rebut  this 
presumption  by  demonstrating  that  its 
base  period  supply  obligation  limited  its 
discretion  in  making  the  purchases  and 
that  it  resold  the  product  at  a  loss  that 
was  not  subsequently  recouped.  See, 
e.g..  Saber  Energy.  Inc./Mobil  Oil  Corp.. 
14  DOE  185,170  (1986). 

f.  Consignees.  Finally,  we  will 
presume  that  consignees  of  Anchor 
products  were  not  injured  by  the  firm's 
alleged  pricing  violations.  See.  e.g..  Jay 
Oil  Co..  18  DOE  I  85.147  (1967).  A 
consignee  agent  is  an  entity  that  sold 
products  pursuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of 
Anchor's  pricing  practices.  See  Gulf  Oil 
Corp./C.F.  Canter  Oil  Co..  13  DOE  f 
85.388  at  88.962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $10i»0  that  does 
not  elect  to  receive  a  refund  under  the 
small  claims  or  mid-level  reseller 
presumptions  will  be  required  to 
demonstrate  its  injury.  "There  are  two 
aspects  to  such  a  demonstration.  First,  a 
firm  is  required  to  provide  a  monthly 
schedule  of  its  banks  of  unrecouped 
increased  products  costs  for  products 
that  it  purchased  from  Anchor.  Cost 
banks  should  cover  the  period  August 
19. 1973.  through  January  27. 1981.  If  a 
firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate 
those  banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  from  all  of  its  suppliers: 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15. 1973: 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period  August  19. 1973.  through 
January  27. 1961:  and 
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(3)  A  monthly  schedule  of  the  firm's 
purchase  or  sales  volume  of  the 
products  during  the  period.  August  19. 
1973.  through  Janwarj'  27, 1981. 

The  existence  of  banks  of 
unrecovered  increased  product  costs 
that  exceed  an  applicant's  potential 
refund  is  only  the  first  part  of  an  injury 
demonstration.  A  firm  must  also  show 
that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges. 
Generally,  we  will  infer  this  to  be  true  if 
the  prices  the  applicant  paid  Anchor 
were  higher  than  average  market  prices 
for  the  same  level  of  distribution.* 
Accordingly,  a  claimant  attempting  to 
demonstrate  injury  should  submit  a 
monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Anchor  for 
products  during  the  period  August  19. 
1973  through  January  27. 1981. 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refund  in  excess  of  SlO.OOO  does 
not  submit  cost  bank  and  purchase  price 
information  described  above,  it  can  still 
apply  for  a  refund  of  $10,000  plus 
accrued  interest,  using  the  small  claims 
presumption.  If.  however,  a  firm 
provides  the  above-mentioned  data  and 
we  subsequently  conclude  that  the  firm 
should  receive  a  refund  of  less  than  the 
$10,000  small  claims  threshold,  the  firm 
cannot  opt  for  a  full  SlO.OOO  refund. 

V.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Anchor's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations.  See  10  CFR  part  211.  Any 
such  applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
cases  such  as  Standard  Oil  Company 
(Indiana).  10  DOE  t  85.048:  OKC  Corp./ 
Town  &  Country  Markets.  Inc..  12  DOE  ^ 
65.094  (1984):  and  Marathon  Petroleum 
Co.^Research  Fuels,  Inc..  19  DOE  | 
85.575  at  89.049-50  (1988)  (Marathon/ 
RFI).  affd.  Research  Fuels.  Inc.  v.  DOE. 
No.  CA3-80-2983-G  (N.D.  Tex.  October 
3. 1991).  These  standards  generally 
require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent 
order  firm  and  the  likelihood  that  the 
consent  order  firm  failed  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  to  the  claimant  under  10  CFR 
part  211.  In  addition,  the  claimant 
should  provide  evidence  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the 


•  We  generally  obtain  averaj^  market  pnce 
information  from  PUtl's  Oil  Price  Handbook  and 
Oilmanac  (Platt'sl-  If  price  data  fur  a  particular 
product  is  not  available  in  Piatt's,  the  burden  of 
supplying  alternative  information  will  he  on  the 
claimant. 


alleged  allocation  violation.  Finally,  the 
claimant  must  establish  that  it  was 
injured  and  document  the  extent  of  the 
Injury.  Claimants  who  make  a 
reasonable  demonstration  of  an 
allocation  violation  may  receive  a 
reftmd  based  on  the  profit  lost  as  a 
result  of  their  failure  to  receive  the 
allocated  product.' 

VI.  Distribution  of  Remaining  Funds 

In  the  event  that  money  remains  after 
all  meritorious  refund  applications  have 
been  processed,  the  residual  funds  in  the 
Anchor  escrow  account  will  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
and  Distribution  Act  of  1986  (POD^). 
15  U.S.C.A.  4501^507  (West  Supp/lOftg). 
It  is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  th(! 
Department  of  Energy  by  Anchor 
Gasoline  Corporation  pursuant  to  the 
Consent  Order  executed  on  September 
22. 1988.  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

|FR  Doc.  91-28836  Filed  \l-29~9V.  8:45  ani| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4037-31 

Proposed  Settlement  and  Request  for 
Public  Comment,  Benzene  Waste 
Utigatlon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement: 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  the  following  cases: 
Conoco.  Inc.  and  Sun  Refining  and 
Marketing  Co.  v.  United  States 
Environmental  Protection  Agency,  No. 
91-1266  (D.C.  Cir.)  and  Conoco,  Inc.  and 
Sun  Refining  and  Marketing  Co.  v. 
United  States  Environmental  Protection 
Agency.  No.  CV-91-113-BLG-RAW  (D. 
Mont.). 

These  cases  involve  a  challenge  to 
EPA's  interpretation  of  the  language  of 
40  CFR  61.342(a).  which  provides  the 
method  for  determining  whether  a 
particular  source  is  subject  to  the 
subpart. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 


*  If  we  receive  numirous  allocation  claims,  we 
may  adopt  a  more  general  formula  for  calculating 
refunds  based  on  sllegrd  allocation  violations. 


notice,  the  Agency  will  receive 
comments  relating  to  the  settlement 
from  persons  who  are  not  named  as 
parties  to  this  litigation.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  a  settlement  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

A  copy  of  the  settlement  has  been 
lodged  with  the  Clerks  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  and  the  United 
States  District  Court  for  the  District  of 
Montana.  Copies  of  the  proposed 
settlement  are  also  available  from 
Robert  J.  Martineau.  Jr..  Air  and 
Radiation  Division  (LE-132A).  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  telephone  (202) 
260-7609.  Written  comments  should  be 
sent  to  Robert  J.  Martineau.  Jr.,  at  the 
above  address  and  must  be  submitted 
on  or  before  January  2. 1992. 

Dated:  Novemtjcr  25. 1991. 
Raymond  B.  LudwiazewskL 
.Acting  General  Counsel. 
[FTl  Doc.  91-28827  Filed  11-29-01;  8:45  am| 
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IOPTS-00114;  FRL-4004-31 

Carpet  PoUcy  Dialogue;  Memorandum 
of  Understanding:  Testing  Program  for 
Carpet  Cushion  Products 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availabihty. 

SUMMARY:  EPA  has  entered  into  a 
Memorandum  of  Understand ir.jj  (MOU) 
with  the  Carpet  Cushion  Council  (CCC) 
acting  on  behalf  of  the  carpet  cushion 
industry  for  the  purpose  of  initiating  the 
provisions  stated  within  the  context  of 
the  Carpet  Policy  Dialogue  -  Consensus 
Statement-  Testing  Program  for  Carpet 
Cushion  Products.  The  MOU  provides 
for  carpet  cushion  product  testing  for 
total  volatile  organic  compound 
emissions  (TVOC)  and  reporting  of  data 
as  outlined  in  the  testing  program. 
DATES:  The  MOU  was  entered  into  on 
September  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  20460. 
Telephone:  (202)  554-1404.  TDD:  (202) 
554-0557.  or  FAX  (202)  554-5601 
(document  requests  only).  For 
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information  on  the  Carpet  Policy 
Dialogue  Project  contact  Richard  W. 
Loukroth.  Jr..  Carpet  Policy  Dialogue 
Coordinator.  Telephone:  (202)  260-3832. 
Copies  of  the  MOU  may  be  obtained 
fiom  the  Environmental  Assistance 
Division  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Carpet  Policy  Dialogue  (August 
21. 1990  to  September  27, 1991)  was  part 
of  the  Agency's  response  to  a  petition 
under  section  21  of  TSCA  (55  FR  17404; 
55  FR  31640).  EPA  charged  the  dialogue 
to  work  out  the  details  of  voluntary 
product  testing  programs  that  report 
TVOCs  that  emit  from  carpet,  carpet 
installation  adhesives,  and  carpet 
cushion  products.  In  addition,  the  Carpet 
Policy  Dialogue  was  asked  to  explore 
and,  where  possible,  reach  agreement  on 
a  variety  of  issues  including:  the 
sampling  and  analytical  methods  for  the 
voluntary  product  testing  for  TVOCs, 
ny  additional  information  needed, 
i  ientification  of  cost-effective  process 
changes  to  reduce  TVOC  emissions, 
information  about  carpet  installation 
practices,  and  to  provide  the  interested 
public  with  information  on  TVOC 
emissions.  The  Carpet  Policy  Dialogue 
formed  three  working  Subgroups 
(F^roduct  Testing,  Process  Engineering, 
and  Public  Communications)  to  respond 
to  the  EPA  charter. 

The  Carpet  Policy  Dialogue  on  TVOC 
emissions  was  a  nonregulatory 
approach  focusing  on  product 
slewardship  through  voluntary  actions 
on  the  part  of  industry.  It  emphasized 
exposure  reduction  (pollution 
prevention),  and  addressed  the  public 
desire  for  information  that  could  lead  to 
consumer  choice.  The  Carpet  Policy 
Dialogue  exemplified  how  government, 
industry,  public  interest  groups,  and  the 
scientific  community  can  work  together 
to  resolve  exposure  reduction  and 
pollution  prevention  issues,  including 
tliose  related  to  indoor  air  exposures. 
Proposed  testing  programs  were 
developed  during  Subgroup  discussion 
;.nd  submitted  to  the  Carpet  Policy 
Dialogue  for  the  benefit  of  a  consensus 
process  of  review  and  comment.  In 
reaching  consensus  and  accepting  the 
carpet  cushion  testing  program,  the 
Carpet  Policy  Dialogue  indicated  to  its 
sponsor  (EPA)  that  such  a  statement  can 
provide  the  basis  for  a  memorandum  of 
understanding  to  initiate  voluntary 
action(s)  in  response  to  the  charter  set 
by  EPA  in  the  Federal  Register  notices 
(55  FR  17404  and  55  FR  31640). 

11.  Memorandum  of  Understanding 

The  EPA  and  CCC  entered  into  the 
MOU  on  September  26. 1991.  The  MOU 


signed  by  EPA  and  CCC  formally 
establishes  a  framework  in  which  a 
voluntary  program  response  for  actions 
described  in  the  Federal  Register  notices 
noted  above  can  be  fulfilled.  It  contains 
provisions  initiating  the  Carpet  Cushion 
Testing  Program  on  TVOC  emissions 
and  certain  follow-on  activities. 

A.  Carpet  Cushion  Testing  Program 

Under  the  terms  and  conditions  of  the 
MOU.  the  CCC  has  voluntarily  agreed  to 
conduct  product  testing  to  determine 
TVOC  emissions  factors  for  the  five 
product  types  currently  available  in 
commerce  over  the  next  3  years.  The 
objectives  of  the  Carpet  Cushion  Testing 
Program  are  to:  (1)  Study  carpet  cushion 
emissions  decay  characteristics.  (2) 
address  the  question  of  TVOC  emission 
variability,  or  the  lack  thereof,  across 
carpet  cushion  product  types,  and  (3) 
determine  the  time  point(s)  for 
measuring  TVOC  emissions  from  the 
five  product  types.  Results  from  this 
testing  will  be  used  in  finalizing  the 
design  of  a  follow-on  industry-wide 
study  of  a  representative  sample  of 
carpet  cushion  products. 

B.  Participants  I ' 

Placement  of  responsibilities  for  the 
actions  described  in  the  MOU  is  with 
the  Executive  Director.  Carpet  Cushion 
Council  and  the  Director,  Office  of  Toxic 
Substances.  EPA. 

III.  Administrative  Record 

The  MOU  is  available  to  the  public  in 
the  Carpet  Emissions  Administrative 
Record.  This  Administrative  Record  is 
available  for  reviewing  and  copying  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m.. 
Monday  tlirough  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters. 
Rm.  NE-G004.  401  M  St..  SW.. 
Washington.  DC  20460. 

Dated:  November  2.5. 1991. 
Mark  A.  Greenwood, 
Director.  Office  of  Toxic  Substances. 
[FR  Doc.  91-28825  Filed  11-29-91:  8:45  am) 
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(OPTS-00115;  FRL-4004-^1 

Carpet  Policy  Dialogue;  Memorandum 
of  Understanding:  Testing  Program  Tor 
Carpet  Installation  Adhesives 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


summary:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Floor  Covering  Adhesive 


Manufacturers  Committee  (FCAMC),  of 
the  National  Association  of  Floor 
Covering  Distributors  for  the  purpose  of 
initiating  the  provisions  stated  within 
the  context  of  the  Carpet  Policy 
Dialogue  -  Consensus  Statement:  Testing 
Program  for  Carpet  Installation 
Adhesives.  The  MOU  provides  for  test 
method  development,  decay  curve 
testing,  carpet  installation  adhesive 
product  testing  for  total  volatile  organic 
compound  emissions  (TVOC),  and 
reporting  of  data  as  outlined  in  the 
testing  program. 

dates:  The  MOU  was  entered  into  on 
September  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  U.S. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460. 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0557.  or  FAX  (202)  554-5603 
(document  requests  only).  For 
information  on  the  Carpet  Policy 
Dialogue  Project  contact  Richard  W. 
Leukroth.  Ir.,  Carpet  Policy  Dialogue 
Coordinator.  Telephone:  (202)  260-3832. 
Copies  of  the  MOU  may  be  obtained 
from  the  Environmental  Assistance 
Division  listed  at  the  address  above. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Carpet  Policy  Dialogue  (August 
21. 1990  to  September  27. 1991)  was  part 
of  the  Agency's  response  to  a  petition 
under  section  21  of  TSCA  (55  FR  17404; 
55  FR  31640).  EPA  charged  the  dialogue 
to  work  out  the  details  of  voluntary 
product  testing  programs  that  report 
TVOCs  that  emit  from  carpet  carpet 
installation  adhesives,  and  carpet 
cushion  products.  In  addition,  the  Carpet 
Policy  Dialogue  was  asked  to  explore 
and,  where  possible,  reach  agreement  on 
a  variety  of  issues  including:  the 
sampling  and  analytical  methods  for  the 
voluntary  product  testing  for  TVOCs. 
any  additional  information  needed, 
identification  of  cost-effective  process 
-  changes  to  reduce  TVOC  emissioris. 
information  about  carpet  installation 
"     practices,  and  to  provide  the  interested 
public  with  information  on  TVOC 
emissions.  The  Carpet  Policy  Dialogue 
formed  three  working  Subgroups 
(Product  Testing,  Process  Engineering, 
and  Public  Communications)  to  respond 
to  the  EPA  charter. 

The  Carpet  Policy  Dialogue  on  TVOC 
emissions  was  a  nonregulatory 
approach  focusing  on  product 
slewardship  through  voluntary  actions 
on  the  part  of  industry.  It  emphasized 
exposure  reduction  (pollution 
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availability. 


IS  entered  into  a 
Jnderstanding  (MOU) 
vering  Adhesive 


Manufacturers  Committee  (FCAMC).  of 
the  National  Association  of  Floor 
Covering  Distributors  for  the  purpose  of 
initiating  the  provisions  stated  within 
the  context  of  the  Carpet  Policy 
Dialogue  -  Consensus  Statement:  Testing 
Program  for  Carpet  Installation 
Adhesives.  The  MOU  provides  for  test 
method  development,  decay  curve 
testing,  carpet  installation  adhesive 
product  testing  for  total  volatile  organic 
compound  emissions  (TVOC),  and 
reporting  of  data  as  outlined  in  the 
testing  program. 

DATES:  The  MOU  was  entered  into  on 
September  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Dave  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  U.S. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC  20460. 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0557,  or  FAX  (202)  554-5603 
(document  requests  only).  For 
information  on  the  Carpet  Policy 
Dialogue  Project  contact  Richard  W. 
Leukroth,  Jr.,  Carpet  Policy  Dialogue 
Coordinator,  Telephone:  (202)  260-3832. 
Copies  of  the  MOU  may  be  obtained 
from  the  Environmental  Assistance 
Division  listed  at  the  address  above. 
SUPPLEMENTARY  INFORMATfOW: 

I.  Background 

The  Carpet  Policy  Dialogue  (August 
21, 1990  to  September  27, 1991)  was  part 
of  the  Agency's  response  to  a  petition 
under  section  21  of  TSCA  (55  FR  17404; 
55  FR  31640).  EPA  charged  the  dialogue 
to  work  out  the  details  of  voluntary 
product  testing  programs  that  report 
TVOC's  that  emit  from  carpet,  carpet 
installation  adhesives,  and  carpet 
cushion  products.  In  addition,  the  Carpet 
Policy  Dialogue  was  asked  to  explore 
and.  where  possible,  reach  agreement  on 
a  variety  of  issues  including:  the 
sampling  and  analytical  methods  for  the 
voluntary  product  testing  for  TVOC's, 
any  additional  information  needed, 
identification  of  cost-effective  process 
-  changes  to  reduce  TVOC  emissions, 
information  about  carpet  installation 
"     practices,  and  to  provide  the  interested 
public  with  information  on  TVOC 
emissions.  The  Carpet  Policy  Dialogue 
formed  three  working  Subgroups 
(Product  Testing.  Process  Engineering, 
and  Public  Communications)  to  respond 
to  the  EPA  charter. 

The  Carpet  Policy  Dialogue  on  TVOC 
emissions  was  a  nonregulatory 
approach  focusing  on  product 
stewardship  through  voluntary  actions 
on  the  part  of  industry.  It  emphasized 
exposure  reduction  (pollution 


prevention),  and  addressed  the  public 
desire  for  information  that  could  lead  to 
consumer  choice.  The  Carpet  Policy 
Dialogue  exemplified  how  government, 
industry,  public  interest  groups,  and  the 
scientific  community  can  work  together 
to  resolve  exposure  reduction  and 
pollution  prevention  issues,  including 
those  related  to  indoor  air  exposures, 
deposed  testing  programs  were 
developed  during  Subgroup  discussion 
and  submitted  to  the  Carpet  Policy 
Dialogue  for  the  benefit  of  a  consensus 
process  of  review  and  comment.  In 
reaching  consensus  and  accepting  the 
carpet  installation  adhesive  testing 
program,  the  Carpet  Policy  Dialogue 
indicated  to  its  sponsor  (EPA)  that  such 
a  statement  can  provide  the  basis  for  a 
memorandum  of  understanding  to 
initiate  voluntary  action(s)  in  response 
to  the  charter  set  by  EPA  in  the  Federal 
Register  notices  (55  FR  17404  and  55  FR 
31640). 

II.  Meraorandum  of  Understanding 

The  EPA  and  FCAMC  entered  into  the 
MOU  on  September  28, 1991.  The  MOU 
signed  by  EPA  and  FCAMC  formally 
establishes  a  framework  in  which  a 
voluntary  program  response  for  actions 
described  in  the  Federal  Register  notices 
noted  above  can  be  fulfilled.  It  contains 
provisions  initiating  the  Carpet 
Adhesive  Testing  Program  on  TVOC 
emissions  and  certain  follow-on 
activities. 

A.  Carpet  Adhesive  Testing  Program 

Under  the  terms  and  conditions  of  the 
MOU,  the  FCAMC  has  voluntarily 
agreed  to  develop  an  analytical  test 
method  for  measuring  TVOC  emissions 
from  adhesive  products,  conduct  decay 
curve  testing  to  determine  the  time 
point(s)  for  measuring  TVOC  emissions 
from  the  selected  test  procedure,  and 
conduct  product  testing  to  determine 
TVOC  emissions  factors  for  five 
adhesive  product  types  currently 
available  in  commerce  over  the  next  2 
years.  The  objectives  of  the  Carpet 
Adhesive  Testing  Program  are  to:  (1) 
Study  carpet  adhesive  emissions  decay 
characteristics,  and  (2)  characterize 
quantitatively  the  distribution  of  TVOC 
emissions  factor  performance  of  the 
carpet  adhesive  product  tj-pes  currently 
in  commerce. 

B.  Participants 

I     Placement  of  responsibilities  for  the 
'  actions  described  in  the  MOU  is  with 
the  Chairperson,  Floor  Covering 
Adhesive  Manufacturers  Committee  of 
the  National  Association  of  Floor 
Covering  Distributors  and  the  Director. 
Office  of  Toxic  Substances.  EPA. 


III.  Administrative  Record 

The  MOU  is  available  to  the  public  in 
the  Carpet  Emissions  Administrative 
Record.  This  Administrative  Record  is 
available  for  reviewing  and  copying  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters. 
Rm.  NE-G004.  401  M  St..  SW.. 
Washington.  DC  20460. 

Dnted:  Novem(>er  25, 1991. 
Matk  A.  Gr«8B%vood. 
Director.  Office  of  Toxic  Substances. 
(FR  Doc.  91-28824  Filed  ll-2S^-m:  8:45  am| 

BILUIIG  CODE  •S60-90-F 

IOPTS-00113;  FRL-4004-2] 

Carpet  Policy  Dialogue;  Menf>orandum 
of  Understanding:  SBLMC  Reporting 
Program  for  4-PC 

AGENCY:  Environmental  Protection 

Agency  (EP.A). 

ACnON:  Notice  of  availability. 

SUMMARY:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Styrene  Butadiene  Latex 
Manufacturers  Council  (SBLMC)  for  the 
purpose  of  initiating  the  provisions 
stated  within  the  context  of 
recommendations  from  the  Carpet 
Policy  Dialogue.  The  MOU  provides  for 
the  public  reporting  of  company  quality 
assurance  data  on  4-phenylcyclohexene 
(4-PC).  and  a  feasibility  assessment  for 
future  quality  control  activities. 
DATES:  The  MOU  was  entered  into  on 
September  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460. 
Telephone:  (202)  554-1404.  TDD:  (202) 
554-0557.  or  FAX  (202)  554-5603 
(document  requests  only).  For 
information  on  the  Carpet  Policy 
Dialogue  Project  contact  Richard  W. 
Leukroth,  Jr..  Carpet  Policy  Dialogue 
Coordinator,  Telephone:  (202)  260-3832. 
Copies  of  the  MOU  may  be  obtained 
from  the  Environmental  Assistance 
Division  at  the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Carpet  Policy  Dialogue  (August 
21, 1990  to  September  27, 1991)  was  part 
of  the  Agency's  response  to  a  petition 
under  section  21  of  TSCA  (55  FR  17404: 
55  FR  31640).  EPA  charged  the  dialogue 
to  work  out  the  details  of  voluntary 


product  testing  programs  that  rnport 
TVOC's  that  emit  from  carpet,  carpet 
installation  adhesives,  and  carpet 
cushion  products.  In  addition,  the  Carpet 
Policy  Dialogue  was  asked  to  explore 
and.  where  possible,  reach  agreement  on 
a  variety  of  issues  including:  the 
sampling  and  analytical  methods  for  the 
voluntary  product  testing  for  TVOC's, 
any  additional  information  needed, 
identification  of  cost-effective  process 
changes  to  reduce  TVOC  emissions, 
information  about  carpet  installation 
practices,  and  to  provide  the  interested 
public  with  information  on  TVOC 
emissions.  The  Carpet  Policy  Dialogue 
formed  three  working  Subgroups 
(Product  Testing.  Process  Engineering, 
and  Public  Communications)  to  respond 
to  the  EPA  charter. 

The  Carpet  Policy  Dialogue  on  1 VOC 
emissions  was  a  nonregulatory 
approach  focusing  on  product 
stewardship  through  voluntary  actions 
on  the  part  of  industry .  It  emphasized 
exposure  reduction  (pollution 
prevention),  and  addressed  the  public 
desire  for  information  that  could  lead  to 
consumer  choice.  The  Carpet  Policy 
Dialogue  exemplified  how  government, 
industry,  public  interest  groups,  and  the 
scientific  community  can  work  together 
to  resolve  exposure  reduction  and 
pollution  prevention  issues,  including 
those  related  to  indoor  air  exposures. 
Recommendations  developed  during 
Subgroup  discussion  were  submitted  to 
the  Carpet  Policy  Dialogue  for  the 
benefit  of  a  consensus  process  of  review 
and  comment.  In  reaching  consensus 
and  accepting  the  SBI3»1C  4-PC  company 
quality  assurance  reporting  program,  the 
Carpet  Policy  Dialogue  indicated  to  its 
sponsor (EPA)  that  such  a 
recommendation  can  provide  the  basis 
for  a  memorandum  of  understanding  to 
initiate  voluntary  action(s]  in  response 
to  the  charter  set  by  EPA  in  the  Federal 
Register  notices  (55  FR  17404  and  55  FR 
31640). 

II.  Memorandum  of  Understanding 

The  EPA  and  SBLMC  entered  into  the 
MOU  on  September  26. 1991.  The  MOU 
signed  by  EPA  and  SBLMC  formally 
establishes  a  framework  in  which  a 
voluntary  program  response  for  actions 
described  in  the  Federal  Register  notices 
noted  above  can  be  fulfilled.  It  contains 
provisions  describing  the  4-PC  company 
quality  assurance  reporting  program  and 
certain  follow-on  activities. 

A.  SBLMC  Quality  Assurance  Rf^porting 
Program  for  4-PC 

Under  the  terms  and  conditions  of  the 
MOU,  the  SBLMC  has  voluntarily 
agreed  to  report  data  from  their  ongoing 
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quality  analysis  programs.  The  SBLMC 
will  reporl  the  company-by-company 
weighted  average  of  4-PC  in  styrene 
butadiene  latex  sold  for  carpet  backing 
applications  for  the  last  quarter  of  1991 
and  the  last  quarter  of  1992.  The 
individual  company  average  4-PC 
measurements  used  as  input  to  the 
weighting  calculations  as  well  as  the 
weighting  calculation  methodology  will 
be  reported. 

In  addition,  the  SBLMC  has  agreed  to 
assess  the  styrene  butadiene  latex  4-PC 
data  developed  from  ongoing  quality 
analysis  programs  noted  above  to 
determine  the  feasibility  of  utilizing  the 
information  to  develop  future  quality 
control  activities.  SBLMC  will  provide  a 
report  to  EPA  on  its  assessment  of  the 
feasibility  on  or  before  July  1, 1993.  The 
report  will  be  submitted  to  the  EPA  and 
entered  into  the  Carpet  Emissions 
Administrative  Record. 

B.  Participants 

Placement  of  responsibilities  for  the 
actions  described  in  the  MOU  is  with 
the  Chairperson.  Styrene  Butadiene 
Latex  Manufacturers  Council  »»nd  the 
Director.  Office  of  Toxic  Substances, 
EPA. 

in.  Administrative  Record 

The  MOU  is  available  to  the  public  in 
the  Carpet  Emissions  Administrative 
Record.  This  Administrative  Record  is 
available  for  reviewing  and  copying  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters. 
Rm.  NE-G004,  401  M  St.,  SW., 
Washington.  DC  20460. 

Dated:  November  25. 1991. 
M«ik  A.  Greenwood, 

Director.  Office  of  Toxic  Substances. 

|FR  Doc.  91-28828  Filed  11-29-91:  8:45  am) 

WUJMQCOOE  6SM-90-f 


IOPP-00312;  FRL-400e-21 

Stats  FIFRA  Issue*  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

AaCNCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meetmg. 
beginning  on  December  9. 1991.  and 
ending  on  December  10. 1991.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  tentative 
agenda  topics.  The  meeting  is  open  to 
the  public. 

DATES:  The  SFIREG  will  meet  on 
Monday.  December  9. 1991,  from  8:30 
a.m.  to  5  p.m.  and  on  Tuesday, 
December  10, 1991.  beginning  at  8:30 
a.m.  and  adjourning  at  approximately 
noon. 

ADORESSES:  The  meeting  will  be  held  at: 
Hyatt  Regency  -  Crystal  City.  2799 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  486-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Arty  Williams.  Office  of  Pesticide 
Programs  (H7506C).  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  IIOOE, 
Crystal  Mall  No.  2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703)  305-7371. 

SUPPLEMENTARY  INFORMATION:  The 

tentative  agenda  of  SFIREG  includes  the 
following: 

1.  Regional  SHREG  reports. 

2.  Reports  from  the  SFIREG  Working 
Committees. 

3.  Update  on  activities  of  Registration 
Division.  Office  of  Pesticide  Programs. 

4.  Update  on  activities  of  the  Special 
Review  and  Reregistration  Division. 
Office  of  Pesticide  Programs. 

5.  Update  on  activities  of  the  Office  of 
Compliance  Monitoring. 

6.  Office  of  Compliance  Monitoring's 
Strategic  Dialogue  Task  Force  -  progress 
report. 

7.  Update  on  activities  of  the  Field 
Operations  Division. 

a  Other  topics  as  appropriate. 

Dated:  November  22. 1991. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  91-28822  Filed  11-29-91;  8:45  ami 

KLUNO  CODE  UM-SO-f 


[OPP-66154A;  FRL  4000-61 

Cancellation  of  Products  Containing  2- 
Ethyl-1,3-Hexanedk>l 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  cancellation 

orders. 


summary:  On  September  4, 1991.  [56  FR 
43767)  EPA  annou-Tced  receipt  of 
requests  for  voluntary  cancellation  of 
registrations  for  products  containing  2- 
ethyl-1.3-hexanediol.  These  requests 
were  received  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  section  6(f)(1)  and  the 
cancellations  were  effective  October  4. 
1991.  Final  orders  of  cancellation  have 
been  issued  and  distribution,  sale  or  use 
of  existing  stocks  is  prohibited  as  of  that 
date. 

DATES:  The  cancellations  listed  in  this 
notice  were  effective  October  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Mountfort,  Registration 
Division  (H7505C).  Office  of  PesMcide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Crystal  Mall  «2. 1921  Jefferson 
Davis  Highway.  Alexandria,  VA  22212. 
(703)  557-0.502. 

SUPPLEMENTARY  INFORMATION:  2-elhyl 
1.3-hexanediol  was  registered  as  an 
insect  repellent  for  use  on  human  skin, 
clothing,  and  window  and  door  screens, 
excluding  use  in  commercial  food 
preparation  and  serving  areas.  On  July 
31, 1991,  Union  Carbide  Corporation 
submitted,  under  the  authority  of  section 
6(a)(2)  of  FIFRA.  preliminary  data  which 
indicated  possible  adverse 
developmental  effects  associated  with 
the  use  of  2-ethyl-1.3-hexanediol.  The 
Agency  conducted  a  preliminary  risk 
assessment  of  margins  of  exposure 
(MOE)  based  upon  the  data  submitted 
and  determined  that  the  use  of  2-ethyl- 
1.3-hexanediol  as  a  repellent  by 
pregnant  women  represented  an 
unacceptable  developmental  risk.  The 
products  listed  in  the  following  table  in 
ascending  order  by  EPA  Registration 
number  were  cancelled  by  these  orders: 
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IOPP-66154A;  FRL  4000-61 

Cancellation  of  Products  Containing  2- 
Ethyl-1,3-H«xanedlol 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  cancellation 

orders. 


summary:  On  September  4, 19i91.  (56  FR 
437671  EPA  announced  receipt  of 
requests  for  voluntary  cancellation  of 
registrations  for  products  containing  2- 
ethyl-1.3-hexanediol.  These  requests 
were  received  pursuant  to  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (HFRA)  section  6(f)(1)  and  the 
cancellations  were  effective  October  4. 
1991.  Final  orders  of  cancellation  have 
been  issued  and  distribution,  sale  or  use 
of  existing  stocks  is  prohibited  as  of  that 
date. 

DATES:  The  cancellations  listed  in  this 
notice  were  effective  October  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Mountfort.  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Crystal  Mall  «2. 1921  Jefferson 
Davis  Highway.  Alexandria.  VA  22212. 
(703)  557-0,502. 

SUPPLEMENTARY  INFORMATION:  2-ethyl 
1.3-hexanediol  was  registered  as  an 
insect  repellent  for  use  on  human  skin, 
clothing,  and  window  and  door  screens, 
excluding  use  in  commercial  food 
preparation  and  serving  areas.  On  July 
31. 1991,  Union  Carbide  Corporation 
submitted,  under  the  authority  of  section 
6(a)(2)  of  FIFRA.  preliminary  data  which 
indicated  possible  adverse 
developmental  effects  associated  with 
the  use  of  2-ethyl-1.3-hexanediol.  The 
Agency  conducted  a  preliminary  risk 
assessment  of  margins  of  exposure 
(MOE)  based  upon  the  data  submitted 
and  determined  that  the  use  of  2-ethyl- 
1.3-hexanediol  as  a  repellent  by 
pregnant  women  represented  an 
unacceptable  developmental  risk.  The 
products  listed  in  the  following  table  in 
ascending  order  by  EPA  Registration 
number  were  cancelled  by  these  orders: 
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Registration 
No. 


3282-49 
3282-50 

4822-164 
4822-191 
4822-203 
10352-34 

41878-1 


Product  Name 


6-12  Plus  Repellent  Stick 

6-12  Plus  Insect  Repellent  Liquid 

OFF  Insect  Repellem  IV 

6100  Fofmula  2,  Fly  &  Mosquito  Repellent  Gel 

Jotvison  Wax  6017  Formula  10  Insect  Repellent 

2-Ettiyl-1 ,3-hexanediol 

BF-100  Blackfly  Repellent  Solution 


Company 


D-Con  Company.  Montvale.  NJ 
S.C.  Jotinson  a  Son,  Inc..  Racine.  Wl 

Union  Cafbide  Chemicals  &  Plastics  Company.  Bound  Bfook.  NJ 
UB  Lalxyatories.  St.  Johns.  Ml 


EPA  will  not  permit  the  distribution, 
sale,  or  use  of  existing  stocks  of  the 
products  containing  2-ethyl-l,3- 
hexanediol  as  listed  in  the  above  table 
effective  October  4. 1991.  EPA  will 
reconsider  the  prohibition  on  the 
distribution,  sale,  or  use  of  the  existing 
stocks  if  any  person  requests 
reconsideration  on  or  before  November 
4. 1991. 

Dated:  October  31. 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-28823  Filed  11-29-91:  8:45  am) 

BtLUNO  CODE  tS60-S0-F 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

(FEMA-922  OR] 

AQENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-922-DR).  dated 
November  13. 1991,  and  related 
determinations. 

dated:  November  22. 1991. 

FOR  FURTHER  IMFORMATIOM  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472  (202)  646-3606. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Washington,  dated 
November  13. 1991,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  13. 1991:  Ferry  and  Whitman 
Counties  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support.  Federal  Etnorgeacy 
Manasement  Agency. 

|FR  Doc.  91-28791  Filed  11-29-91;  8:45  amj 

BILLINC  COO€  «71»-0J-II 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Georgia  Port* 
Authority,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200371-003. 
Title:  Georgia  Ports  Authority/ 
Compagnie  Generale  Maritime  Terminal 
Agreement. 

Parties:  Georgia  Ports  Authority, 
Compagnie  Generale  Maritime. 

Synopsis:  The  Agreement,  filed 
November  18, 1991.  adds  a  daily  reefer 
charge  for  electrical  services. 
Agreement  No.:  224-200578-001. 
Title:  Lease  Between  Board  of 
Commissioners  of  the  Port  of  New 
Orleans  and  E.C.  CoUey  Warehouse 
Corporation;  First  Street  Wharf  Facility. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans  E.G.  Cnlley 
Warehouse  Corporation. 

Synopsis:  The  amendment,  filed 
November  18, 1991,  provides  that 
Sections  one  through  twelve  of  the  First 
Street  Wharf  facility  be  leased  to  E.G. 
Colley  rather  than  Sections  eighteen 
through  twenty-seven  as  contemplated 
by  the  original  lease.  The  amendment 
provides  for  an  increase  of  rental  to  be 
paid  due  to  an  increase  of  square 
footage  leased.  The  rental  rate  of  $1.05 
per  square  foot  shall  remain  the  same. 

Dated:  November  25, 1991. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking. 

Secretory: 

|FR  Doc.  91-28732  Filed  11-29-91:  8:45  am) 

MLUNO  cooc  sraB-oi-M 


FEDERAL  RESERVE  SYSTEM 

CB  Financiai  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 


have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  30. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  CB  Financial  Corporation,  Jackson. 
Michigan;  to  merge  with  CCSB 
Corporation.  Charievoix.  Michigan,  and 
thereby  indirectly  acquire  Charlevoix 
County  State  Bank.  Charievoix. 
Michigan. 

2.  JBC  Bancorp,  Inc..  Chicago.  Illinois: 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  International  Bank  of  Chicago. 
Chicago,  Illinois,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  United  Central  Bancshares,  Inc.. 
Bowling  Green.  Kentucky:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  South 
Central  Bank  of  Bowling  Green,  Inc.. 
Bowling  Green.  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25. 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-28747  Filed  11-29-91;  8:45  amJ 
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have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Gompany  Act  (12  U.S.G.  1842)  and  5 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.G.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  30, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  CB  Financial  Corporation,  Jackson. 
Michigan;  to  merge  with  CCSB 
Corporation.  Charlevoix.  Michigan,  and 
thereby  indirectly  acquire  Charlevoix 
County  State  Bank,  Charievoix, 
Michigan. 

2.  JBC  Bancorp,  Inc..  Chicago,  Illinois; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  International  Bank  of  Chicago, 
Chicago.  Illinois,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  United  Central  Bancshares.  Inc., 
Bowling  Green,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  South 
Central  Bank  of  Bowling  Green,  Inc.. 
Bowling  Green,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25. 1991. 

Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

(PR  Doc  91-28747  Filed  11-29-91;  8:45  am) 
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Society  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.G. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holiling  company.  The 
listed  company  has  also  applied  under  S 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.G. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  o^ices  of  the  Board  of 
Governors  not  later  than  December  30, 
1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Society  Corporation,  Cleveland. 
Ohio;  to  merge  with  Ameritrust 
Corporation.  Cleveland.  Ohio,  and 


thereby  indirectly  acquire  100  percent  of 
the  voting  shares  of  Ameritrust 
Company  National  Association, 
Cleveland,  Ohio,  Ameritrust 
Development  Bank,  Cleveland,  Ohio: 
and  Ameritrust  Indiana  Corporation, 
Elkhart,  Indiana,  and  thereby  indirectly 
to  acquire  100  percent  of  the  Ameritrust 
National  Bank.  Central  Indiana. 
Indianapolis,  Indiana.  Ameritrust 
National  Bank.  Michiana  (Elkhart), 
Elkhart,  Indiana,  Ameritrust  National 
Bank,  Michiana  (Sturgis),  Sturgis. 
Michigan,  and  Ameritrust  Bank.  Howard 
County  Kokomo.  Indiana. 

Society  Corporation  has  also  applied 
to  acquire  an  option  to  buy  up  to  16.6 
percent  of  the  voting  shares  of 
Ameritrust  Corporation  on  a  fully 
diluted  basis. 

Society  Corporation  has  also  applied 
to  acquire  the  following  nonbank 
subsidiaries  of  Ameritrust  Corporation: 

(a)  Ameritrust  Gompany  of  New  York. 
New  York.  New  York,  and  thereby 
engage  in  providing  corporate  trust 
services  to  the  public  pursuant  to  S 
225.25(b)(3)  of  the  Board's  Regulation  Y; 

(b)  Ameritrust  Southeast  National 
Association.  Tampa.  Florida,  and 
thereby  engage  in  providing  corporate 
and  personal  trust  services  to  the  public 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y; 

(c)  Ameritrust  Texas  National 
Association.  Dallas.  Texas,  and  thereby 
engage  in  providing  corporate  and 
personal  trust  services  to  the  public 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y; 

(d)  Ameritrust  Petroleum  Corp.. 
Dallas.  Texas,  and  thereby  engage  in  (1) 
providing  investment  advisory  services 
to  the  public  with  respect  to  investments 
in  oil.  gas.  and  mineral  properties 
pursuant  to  S  225.25(b)(4)  of  the  Board's 
Regulation  Y.  and  (2)  providing  real 
estate  appraisal  services  to  the  public 
pursuant  to  §  225.25(b)(13)  of  the  Board's 
Regulation  Y; 

(e)  Ameritrust  Realty  Corp..  Dallas. 
Texas,  and  thereby  engage  in  (1) 
providing  investment  advisory  services 
to  the  public  with  respect  to  investments 
in  real  estate  pursuant  to  §  225.25(b)(4) 
of  the  Board's  Regulation  Y,  (2) 
providing  real  estate  appraisal  services 
to  the  public  pursuant  to  §  225.25(b)(13) 
of  the  Board's  Regulation  Y,  and  (3) 
acting  as  an  intermediary  in  arranging 
equity  financing  for  commercial  and 
industrial  income-producing  real  estate 
pursuant  to  §  225.25{b)(14)  of  the  Board's 
Regulation  Y; 

(f)  Ameritrust  Securities  Corp..  Dallas. 
Texas,  and  thereby  engage  in  providing 
investment  advisory  services  to  the 


public,  including  the  provision  of 
portfolio  investment  advice  both  to 
unaffiliated  corporate  entities, 
endowment  funds  and  foundations,  and 
to  individuals,  pursuant  to  9  225.25(b)(4) 
of  the  Board's  Regulation  Y; 

(g)  AT  Investment  Serx'ices  Corp., 
Cleveland,  Ohio,  and  thereby  engage  in 
(1)  offering  sercurities  brokerage 
ser\'ices  to  the  public  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y,  and  (2)  the  purchase  and  sale  of  gold 
and  silver  bullion  and  gold  coins  for  the 
accounts  of  its  customers  pursuant  to 
Ameritrust  Corp.,  74  Federal  Reserve 
Bulletin  341  (1986). 

(h)  First  Indiana  Life  Insurance 
Gompany,  Elkhart  Indiana,  and  thereby 
engage,  as  a  reinsurer,  in  underwriting 
life  insurance  and  accident  and  health 
insurance  written  in  connection  with 
extensions  of  credit  by  affiliate  banks 
pursuant  \n  I  225.25(b)(B)  of  the  Board's 
Regulation  Y; 

(i)  Lake  Life  Insurance  Company. 
Cleveland.  Ohio,  and  thereby  engage,  as 
a  reinsurer,  in  underwriting  life 
insurance  and  accident  and  health 
insurance  written  in  connection  with 
extensions  of  credit  by  a^iliate  banks 
pursuant  to  $  225.25(b)(8)  of  the  Board's 
Regulation  Y; 

(j)  AT  Acceptance  Corporation. 
Cleveland.  Ohio,  an  inacting  subsidiary 
pursuant  to  9  4(c)(8)  of  the  Bank  Holding 
Gompany  Act  (12  U.S.C.  9  1843(c)(8)): 

(k)  AT  Financial  Corporation. 
Cleveland.  Ohio,  an  inactive  subsidiary 
pursuant  to  9  4(c)(8)  of  the  Bank  Holding 
Gompany  Act  (12  U.S.G.  9  1843(c)(8)); 

(1)  ATEK  Check  Printing  Company. 
Cleveland.  Ohio,  an  inactive  subsidiary 
pursuant  to  9  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.G.  9  1843(c)(8)): 

(m)  Franklin  Financial  Corporation. 
Indianapolis.  Indiana,  an  inactive 
subsidiary  pursuant  to  9  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C.  § 
1843(c)(8)). 

Society  Corporation  also  intends  to 
acquire  indirect  control  of  Ameritrust 
International  Corporation,  Cleveland. 
Ohio,  a  wholly-owned  subsidiary  of 
Ameritrust  Company  National 
Association  and  an  indirect  subsidiary 
of  Ameritrust  Corporation,  pursuant  to  9 
25(a)  of  the  Federal  Reserve  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  25. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  91-28748  Filed  11-29-01:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Haaltti  Care  Policy  and 
Research 

Deveioproent  of  Guidelines,  Medical 
Review  Criteria,  Standards  of  Quality. 
and  Performance  Measures  on  Otitis 
Media  in  Children,  Post-Stroke 
Rehabilitation,  and  Congestive  Heart 
Faihjre 

The  Agency  for  Health  Care  Policy 
and  Researcii  (AHCPR)  has  awarded 
contracts  to  tliree  non-profit 
organizations  to  develop  clinical 
practice  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  otitis  media 
in  children,  post-stroke  rehabihiation, 
and  congestive  heart  failure  secondary 
io  coronary  vascular  disease.  A  panel  of 
experts  and  health  care  consumers  will 
be  established  by  each  contractor  to 
assist  in  developing  guidelines,  review 
criteria  standards  and  performance 
measures  for  the  particular  condition  or 
treatment.  AHCPR,  on  behalf  of  the 
contractors,  hereby  invites  nominations 
ot  qualified  individuals  to  serve  as 
chairpersons  and  as  members  of  the 
panel  of  experts  and  health  care 
consumers  for  each  of  the  contractors. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  en?cted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act),  which  established  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR)  to  enhance  the  quaUty. 
appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services.  The  AHCPR  is  to  achieve  its 
goals  through  the  establishment  of  a 
broad  base  of  scientific  research  and 
through  the  promotion  of  improvements 
in  clinical  practice  and  in  the 
organization,  financing  and  delivery  of 
health  care  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  the  AHCPR  the 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office.  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educate.'^,  and 
health  care  practitioners  to  assist  in 
determining  how  diseases,  disc^ders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 

managed  clinically.  As  clinical 


guidelines  are  completed.  AHCPR 
arranges  for  the  transformation  of  these 
guidelines  into  medical  review  criteria, 
standards  of  quality,  and  performance 
measures  to  assist  health  care  providers 
and  other  appropriate  entities  to  review 
the  provision  of  health  care  and  assure 
the  quality  of  such  care. 
Section  912  of  the  Act  (42  U.S.C.  299b- 

1)  requires  that  the  guidelines  be: 

1.  Based  on  the  best  available 
research  and  professional  judgment: 

2.  Presented  in  formats  appropriate  for 
use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers  of  health  care:  and 

3.  In  forms  appropriate  for  nse  in 
clinical  practice,  educational  programs, 
and  reviewing  quality  and 
appropriateness  of  medical  care. 

Section  913  of  the  Act  (42  U.S.C,  299b- 

2)  describes  two  mechanisms  through 
which  AHCPR  may  arrange  for 
development  of  guidelines:  1.  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened,  and  2. 
Contracts  may  be  awarded  to  public  and 
private  nonprofit  organizations.  The 
AHCPR  has  elected  to  use  the  contract 
process  for  development  of  clinical 
practice  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  otitis  media 
in  children,  post-stroke  rehabilitation, 
and  congestive  heart  failure  secondary 
to  coronary  vascular  disease. 

Panel  Nominations 

There  will  be  a  panel  for  each  of  the 
three  contractors.  Each  panel  will  be 
composed  of  a  qhairperson  and  ten  to 
fifteen  appropriately  qualified  experts 
and  health  care  fionsumers.  The  role  of 
each  panel  is  to  Assist  the  contractor  to: 
develop  a  decision  making  proccsr, 
determine  the  focus  of  the  guidelines 
and  the  questions  to  be  addressed; 
advise  and  monitor  the  review  and 
analysis  of  the  scientific  literature;  to 
consider  and  advise  on  the  principal 
health  policy  issues;  monitor  and 
provide  counsel  on  the  development  of 
medical  review  criteria,  standards,  and 
performance  measures;  and  review  and 
approve  the  interim  and  final  drafts.  The 
contractors  will  submit  their  proposed 
candidates  for  panel  members  of 
AHCPR  for  approval. 

To  assist  in  identifying  members  for 
the  panels,  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  nurses,  and  allied  health  and 
other  health  care  practitioners,  as  well 


as  consumers  with  pertinent  experience 
or  information.  The  AI ICPR  is  especially 
interested  in  receiving  nominations  of: 
(1)  Persons  with  experience  in 
developing  clinical  guidelines,  medical 
review  criteria,  standards  of  quality,  and 
performance  measures  for  the  three 
medical  conditions  in  question  or  other 
conditions;  (2)  persons  with  relevant 
experience  in  basic  and  clinical  research 
in  the  three  conditions;  (3)  persons  with 
relevant  experience  and  clinical  and 
technical  skills  needed  to  diagnose  and 
treat  the  three  conditions;  and.  (4)  health 
care  consumers  who  have  had  personal 
experience  with  one  of  the  three 
conditions,  either  as  a  patient  or  as  a 
family  member  or  friend  of  a  patient. 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  each  of 
the  three  contractor  panels  as  members 
and  as  panel  chairpersons.  The 
functions  of  panel  chairpersons  are 
critical  to  the  process  of  developing 
guidelines,  medical  review  criteria, 
standards  of  quahty.  and  performance 
measures.  The  chairpersons  will  provide 
leadership  to  each  panel  regarding 
methodology,  literature  review,  panel 
deliberations,  and  formation  of  the  final 
products.  Nominations  for  the 
chairpersons  should  take  into 
consideration  the  criteria  specified 
below,  which  the  contractors  and 
AHCPR  will  use  in  making  panel 
selections. 

•  Relevant  training  and  clinical 
experience, 

•  Denumstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and  the 
related  treatment  of  the  condition(s), 
including  publication  of  relevant  peer- 
reviewed  articles, 

•  Commitment  to  the  need  to  produce 
clinical  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures, 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities, 

•  Board  public  health  view  of  the 
utility  of  particular  procedure(s)  or 
clinical  service(8), 

•  Demonstrated  capacity  to  lead  a 
health  care  term  in  a  group 
decisionmaking  process, 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns,  and 

•  Prior  experience  in  developing 
guidelines,  medical  review  criteria, 
standards  of  quality,  or  performance 
measures  for  the  clinical  condition  in 
question. 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
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as  consumers  with  pertinent  experience 
or  information.  The  Al  ICPR  is  especially 
interested  in  receiving  nominations  of: 
(1)  Persons  with  experience  in 
developing  clinical  guidelinps,  medical 
review  criteria,  standards  of  quality,  and 
performance  measures  for  the  three 
medical  conditions  in  question  or  othi;r 
conditions;  (2)  persons  with  relevant 
experience  in  basic  and  clinical  research 
in  the  three  conditions;  (3)  persons  with 
relevant  experience  and  clinical  and 
technical  skills  needed  to  diagnose  and 
treat  the  three  conditions;  and.  (4)  health 
care  consumers  who  have  had  personal 
experience  with  one  of  the  three 
conditions,  either  as  a  patient  or  as  a 
family  member  or  friend  of  a  patient. 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  each  of 
the  three  contractor  panels  as  members 
and  as  panel  chairpersons.  The 
functions  of  panel  chairpersons  are 
critical  to  the  process  of  developing 
guidelines,  medical  review  criteria, 
standards  of  quahty,  and  performance 
measures.  The  chairpersons  will  provide 
leadership  to  each  panel  regarding 
methodology,  literature  review,  panel 
deliberations,  and  formation  of  the  final 
products.  Nominations  for  the 
chairpersons  should  take  into 
consideration  the  criteria  specified 
below,  which  the  contractors  and 
AHCPR  will  use  in  making  panel 
selections. 

•  Relevant  training  and  clinical 
experience, 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and  the 
related  treatment  of  the  condition{8), 
including  publication  of  relevant  peer- 
reviewed  articles, 

•  Commitment  to  the  need  to  produce 
clinical  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures, 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities, 

•  Board  public  health  view  of  the 
utility  of  particular  procedure(s)  or 
clinical  8ervice{8). 

•  Demonstrated  capacity  to  lead  a 
health  care  term  in  a  group 
decisionmaking  process. 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns,  and 

•  Prior  experience  in  developing 
guidelines,  medical  review  criteria, 
standards  of  quality,  or  performance 
measures  for  the  clinical  condition  in 
question. 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 


in  the  development  of  the  {guidelines: 
Subsequent  to  approval  by  AHCPR. 
the  contractors  will  appoint  the  panel 
chairpersons. 

Once  each  panel  chairperson  has 
been  selected,  nominations  fi>r  members 
of  each  panel  will  be  reviewed  by  each 
contractor  with  the  chairperson,  prior  to 
proposing  panel  members  to  AUCPR. 
Following  AHCPR  review  and  approval 
of  proposed  members'  qualifications, 
and  the  overall  ronmosition  of  the  panel 
to  ensure  representation  of  a  range  of 
experience  and  expertise,  the 
contractors  will  appoint  panel  memt>ers. 
Nominations  should  indicate  whether 
the  individual  is  recommendiKl  to  serve 
as  the  chairperson  or  as  a  member  of  the 
panel.  Each  nomination  must  include  a 
copy  of  the  individual's  curriculum  vitae 
or  resume,  plus  a  statement  of  rationale 
for  the  specific  nomination.  Nominations 
should  be  sent  directly  to  the 
appropriate  contractor  listed  below.  To 
be  considered,  nominations  must  be 
received  by  the  appropriate  contractor 
on  or  before  December  27, 1991  at  the 
following  addresses: 

Otitis  Medio  Coiitraclor:  Robert  H. 
Sebring.  Ph.D.,  American  Academy  of 
Pediatrics,  141  Northwest  Point  Blvd., 
P.O.  Box  927.  Elk  Grove  Village.  !L 
G0009-0927.  {70fi)  228-5005.  FAX  [708) 
228-5097. 

Mngestive  Heart  Failure  Contmrtor: 
Robert  Brook.  M.D..  The  RAND 
Corporation.  1700  Main  Street.  Santa 
Monica,  CA.  9O40f>-21L!8.  (213)  393- 
0411.  FAX:  (213)  393-4818. 

^osl  Stroke  Rehabilitation  Contractor: 
William  Stason.  M.D..  Center  for 
Health  Economics  Research,  300  Fifth 
Avenue,  6th  Floor.  Wallham.  MA 
02154.  (617)  487-0200.  F.^X  (617)  487- 
0202. 

For  Additional  Information 

Additional  information  on  the 
{guideline  development  process  is 
contained  in  the  AHQ'R  Program  Note. 
Clinical  Guideline  Development,  dated 
August  1990.  This  Program  Note. 
describing  the  activities  underway  by 
AHCPR  for  facilitating  the  development 
of  clinical  practice  guidelines,  includes 
the  process  an^  criteria  for  panel 
selection.  Copies  may  be  obtained  by 
calling  the  Cer     -  for  Research 
Dissemination  anu  Liaison,  Agency  for 
Health  Care  Policy  and  Research,  at 
(301)443-2904. 

For  further  Information  on  the  process  for 
developing  guidelines,  medical  review 
.ritnria.  standards  of  quality,  and 


performance  measures,  contact  Kathleen  A. 
McCormirk.  Ph.D..  Direr.tor.  OfTice  of  the 
Fopjm  for  Quality  and  Effectiveness  in 
ileulth  Cure.  Agency  for  tleelth  Care  Pulicn^ 
and  Research.  2101  East  Jefferson  Street 
Suite  327.  Rock\  ille.  MD  20852.  Telephone: 
laoi)  227-fiG71. 

Dated:  Novemlter  22.  ISWl. 
|.  Jarretl  Clinton. 
Adtr.ivistralor. 

II'R  Dt.c.  91-28773  Filed  11-29-91:  B:45  am| 
BILUNG  COM  4160-«Mi 


Food  and  Drug  Administration 

|Doc«(etNo.»1C-0432| 

Ethicon,  Inc.;  Filing  of  Color  Additive 
Petition 

AGENCV:  Food  and  Drug  Administration. 
HI  IS 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ethicon.  Inc.,  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  D&C  Violet  No.  2  to  color 
polyglecaprone  25  (e-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
for  general  surgery. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L.  Varner.  Center  for  Food 
Safety  and  Applied  Nutrition  (I  IFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202^72- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  700(d)(1)  (21  U.S.C.  376(d)(1))). 
notice  is  given  that  a  petition  (CAP 
1C0236)  has  been  filed  by  Ethicon,  Inc.. 
P.O.  Box  151.  Somer\'ille.  NJ  08876-0151. 
The  petition  proposes  to  amend  the 
color  additive  regulations  in  §  74.3602 
DK:  Violet  No.  2  (21  CFR  74.3602)  to 
provide  for  the  safe  use  of  D&C  Violet 
No.  2  as  a  color  additive  in 
polyglecaprone  25  (e-caprolactone/ 
glycolide  copolymer)  absorbable 
sultures  for  general  surgery. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statements  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Deled:  November  20. 1991. 
Fred  R.  Shanl^. 

Director.  Center  for  Food  Safely  ami  Appliitt 

Nutrition. 

|KR  Uoc.  91-28754  Filed  11-29-91;  8:45  am) 

WLUNa  COM  41M-»V4( 

|Docl(etNo.91F-0430] 

Ciba-Geigy  Corp;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HIIS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Ccigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
additional  safe  uses  of  2-methyI-4.6- 
bibl(octylthio)methyl)phenol  as  a 
stabilizer  in  can-end  and  side  seam 
cements  and  in  various  polymers 
intended  for  use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gillian  Robert-Baido.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-355). 
Food  and  Drug  Administration.  200  C 
St..  SW..  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4283)  has  been  filed  by  Ciba-Geigi' 
Corp.,  Seven  Skyline  Dr.,  Hawthorne, 
NY  10532-218a  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
5  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  addition  safe 
uses  of  2-methyl-4.6- 
bisI(octylthio)methyl|phenol  as  a 
stabilizer  in  can-end  and  side  seam 
cements  and  in  various  polymers 
intended  for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Novemljer  20. 1991 
Fred  R.  Shank. 

Director.  Center  for  Food  Safely  and  Applivil 
Nutrition. 

\V9.  Doc  91-28753  Filed  11-29-91:  8:45  ami 
■ILLIMQ  COM  41W-01-H 
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Healtti  Care  Rnancing  Administration 

(BPO-750-N) 

Mcdicart  and  Medicaid  Programs; 
IC0-9-CM  Coordination  and 
Itlaintenance  Committee  Meeting 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 


UMI 


summary:  This  notice  announces  the 
next  meeting  of  the  International 
ClassiHcation  of  Diseases.  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM)  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

DATES:  The  meeting  will  be  held  on 
Thursday  and  Friday,  December  5  and  6. 
1991  from  9  a.m.  to  5  p.m.  Eastern 
Standard  Time. 

ADDRESSES:  The  meetings  will  be  held 
in  room  503A.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACr 
Laura  T.  Green.  RRA.  (301)  966-9364. 
SUPPLEMENTARY  INFORMATION:  The 
ICD-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases, 
Ninth  Revision.  It  is  the  coding  system 
that  we  require  for  use  by  hospitals  and 
other  health  care  facilities  in  reporting 
both  diagnoses  and  surgical  procedures 
for  Medicare,  Medicaid,  and  all  other 
health-related  programs  under  the 
Department  of  Health  and  Human 
Services.  The  work  of  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  will  allow  this  coding  system 
to  continue  to  be  an  appropriate 
reporting  tool  for  use  in  Federal 
programs. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  in 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  the  Health  Care  Financing 
Administration. 

The  Committee  holds  public  meetings 
to  present  proposed  coding  changes  and 
other  educational  issues.  The  meetings 
provide  an  opportunity  for  input 
concerning  these  issues  from 
representatives  of  organizations  active 
in  medical  coding,  as  well  as  physicians 
medical  record  administrators,  and 
other  members  of  the  public.  The 
Committee  encourages  the  public  to 
participate  in  these  meetings.  After 
considering  the  comments  presented  at 


the  public  meetings,  the  Committee 
makes  recommendations  concerning  the 
proposed  changes  to  the  director  of 
NCHS  and  the  Administrator  of  HCFA 
for  their  approval. 

At  the  December  5  and  6. 1991 
meeting,  the  Committee  will  discuss  the 
following  issues:  The  proposed  revisions 
to  the  format  and  structure  of  Volume 
Three  of  ICD-9-CM.  including  the 
revision  of  the  cardiovascular  chapter 
and  the  respiratory  chapter;  insertion  of 
sphenoidal  electrodes;  brush  biopsy  of 
the  lung;  permanent  magnetic 
colostomy;  rectal  resection  with 
anastomosis;  percutaneous  drainage  of 
subphrenic  abscess;  hysterectomy,  not 
otherwise  specified;  artificial  pacemaker 
slew  rate  check;  post-polio  alveolar 
hypoventilation;  hypoxia  and  birth 
asphyxia;  gram  negative  infections; 
peripheral  vascular  disease;  urinary 
incontinence:  chronic  liver  disease  and 
cirrhosis;  facial  anomalies;  eosinophilia- 
myalgia  syndrome;  surveillance  of 
implantable  subdermal  contraceptive 
capsules;  and  other  topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program:  No.  93.773.  Medicare — Hospital 
Insurance  Program:  No.  93.774,  Medicare- 
Supplementary  Medical  insurance) 

Dated:  November  12.  1991. 
Gail  R.  Wilensky. 

Administralor.  Health  Care  Financing 
Administration. 
[PR  Doc.  91-28719  Filed  11-29-91;  8:45  am) 

BILLINC  COOC  4120-01-W 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Meeting 

Notice  is  hereby  given  of  a  correction 
in  the  notice  of  meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council,  National  Institute  of  General 
Medical  Sciences,  January  23  and  24, 
1992,  in  Building  3lC.  Conference  Room 
10.  National  Institutes  of  Health,  which 
was  published  in  the  Federal  Register  on 
October  29,  (56  FR  55661). 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  11  a.m.  on  January  23, 
not  8:30  a.m.  to  11  p.m.,  for  opening 
remarks;  report  of  the  Director,  NIGMS; 
and  other  business  of  the  Council. 

Dated:  November  22. 1991. 
Sue  Feldman. 

Committee  Management  Officer.  MH. 
|KR  Doc.  91-28714  Filed  11-29-91;  8:45  am| 

BtLLINa  CODE  4140-01-M 


Public  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting,  Announcement  of  NTP  Draft 
Technical  Reports  Projected  for  Public 
Peer  Review  From  November  1991 
Through  Summer  1993 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  studies  and  short-term 
toxicity  studies  prior  to  public  peer 
review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of  draft 
Technical  Reports  projected  for 
evaluation  by  the  NTP  Board  of 
Scientific  Counselors"  Technical  Reports 
Review  Subcommittee  during  their  next 
six  meetings  from  November  1991 
through  summer  1993.  The  listing  will 
continue  to  be  updated  with 
announcements  in  the  Federal  Register 
approximately  twice  a  year.  The 
meeting  date  for  1991  is  November  21. 
Meeting  dales  for  1992  are  March  17-18. 
June  23-24.  and  December  1-2.  Specific 
dates  for  1993  meetings  will  be 
established  at  a  later  time. 

The  attachment  gives  draft  Technical 
Reports  of  studies  on  chemicals  listed 
alphabetically  within  known  or 
established  dates  of  reviews  and 
includes  Chemical  Abstracts  Service 
registry  numbers,  responsible  study 
scientists  with  telephone  numbers.  NTP 
report  numbers  (if  assigned),  primary 
use(s),  species,  route  of  administration, 
and  exposure  levels  used. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  study  scientist  as  early 
as  possible  by  telephone  or  by  mail  to: 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park  (RTP).  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  NTP.  P.O.  Box  12233.  RTP.  North 
Carolina  27709.  telephone  919/541-3971. 
FTS  629-3971,  will  furnish  final  agendas, 
and  other  program  information  prior  to  a 
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Public  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting,  Announcement  of  NTP  Draft 
Technical  Reports  Projected  for  Public 
Peer  Review  From  November  1991 
Through  Summer  1993 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  studies  and  short-term 
toxicity  studies  prior  to  public  peer 
review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of  draft 
Technical  Reports  projected  for 
evaluation  by  the  NTP  Board  of 
Scientific  Counselors'  Technical  Reports 
Review  Subcommittee  during  their  next 
six  meetings  from  November  1991 
through  summer  1993.  The  listing  will 
continue  to  be  updated  with 
announcements  in  the  Federal  Register 
approximately  twice  a  year.  The 
meeting  date  for  1991  is  November  21. 
Meeting  dates  for  1992  are  March  17-18. 
June  23-24,  and  December  1-2.  Specific 
dates  for  1993  meetings  will  be 
established  at  a  later  time. 

The  attachment  gives  draft  Technical 
Reports  of  studies  on  chemicals  listed 
alphabetically  within  known  or 
established  dates  of  reviews  and 
includes  Chemical  Abstracts  Service 
registry  numbers,  responsible  study 
scientists  with  telephone  numbers,  NTP 
report  numbers  (if  assigned),  primary 
use(s),  species,  route  of  administration, 
and  exposure  levels  used. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  study  scientist  as  early 
as  possible  by  telephone  or  by  mail  to: 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park  (RTP),  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  NTP,  P.O.  Box  12233,  RTP,  North 
Carolina  27709,  telephone  919/541-3971. 
FTS  629-3971.  will  furnish  final  agendas, 
and  other  program  information  prior  to  a 


meeting,  and  summary  minutes 
subsequent  to  a  meeting. 
Kenneth  Olden. 

m rector.  National  To.\ico!iif;y  Program. 

National  Toxicology  Program 
Toxicology  and  Carcinogenesis  Studies 

Chemicals  Projected  for  Peer  Review, 
K'pvember  1991  throtif;h  Stinrmer  1993 


NTP  Toxicology  and  Carcinogenesis  Studies.  Chemicals  Projected  for  Peer  Reviev*^ 


Chemical  Name/Gas  No 


Ctwmlcate  T*ntattv«iy  Sc)i«diit«d  for  P««r 
Review.  November  21-22.  1991 

Long-term  studies- 

1.3-BUTADIENE  106-99-0 


P-**troanihne  100-01-6 

O-NiUoanisole  91-23-6 

Pentactiloroanisole  1825-21-4 
Triamierene  396-01-0 


Short-term  toxicity  studies: 
Diethanolamine  111-42-2.. 


Oiethar>olar'Hne1 1 1-42-2 . 


Oimethyllorrriamkle  68-12-2 


2-Hydroxy-4-Methoxyt)enxophenone     131- 

57-7. 
2-Hydroxy-4-Methoxyf)enzopherx>ne     131- 

57-7. 
Methyl  Ethyl  Ketone  Pero»ide  1338-23-4... 


Study 


M-Nitrotoluene  99-08-1 . 
O-NUrotokiene  88-72-2 . 
P-Nttrotoluene  99-99-0.. 


Chemlcsl*  Tentatively  Scheduled  tor  Peer 

Review  Spring  1992 
Long-term  studies: 
1  -Amino-2.4-DibromoanthraQuinone  81  -49- 

2. 
0-Benzyl-P-Chlorophenol  120-32-1 


0-Benzy»-P-Chlorophenot  120-32-1 

Coumann  91-64-5 _ 

2.3-Dibrofno-l-Propanol  96-13-9 

3.4-DJhydrocoumann  1 19-84-6 

Dipfienylyhdantoin  (Phenytoin)  57-41-0. 


Manganese    Sulfate    Monohydrate 

10034-96-5. 
Polybrommated  Biphenyl  Mixture  (Firemas- 

ter  FF-1)  67774-32-7. 
Promethazine  Hydrochloride  58-33-3 


Talc  14807-96-6 - 

Tncresyl  F>hosphate  1330-78-5 

Turmeric,  Oleoresin  (Curcumm)  8024-37-1 


RUBR 

DYE 

PHAR 

PEST 

PHAR 

TEXL 
TEXL 

SOLV 

COSM 

COSM 

PUS 

DYE 

RUBR 

DYE 


DYE 
GERM 

GERM 

PHAR 

FLAM 

FOOD 

PHAR 

DYE 

FLAM 

PHAR 

OOSM 

PLAS 

FOOD 


Scientist 


Route 


R.  Meinick. 

919-541-4142 
I  R.  hwin. 

919-541-3340 

R.  Irwin, 
I  919-541-3340 
I  M.  NcDonakJ, 
I  919-541-4132 
I  J.  Dunoick. 
i  919-541-4811 
i 
!  R.  Melnick. 

919-541-4142 

R.  MelnicK. 

919-541-4142 

D  Lynch. 
613-684-8213 
J.  French. 
919-541-2569 
J.  French. 
919-541-2569 
E.  Zeiger, 
919-541-4482 
J.  Dunnicfc. 
919-541-4811 
J  Durwiick. 
919-541-4811 
J.  Dunnick. 
919-541-4811 


J.  HuH. 

919-541-3780 
J.  Dunnick. 
919-541-4811 


J.  Durviick. 
919-541-4811 
J.  Dur<nck. 
919-541-4811 
K.  Abdo. 
919-541-7819 
J.  Dunnick. 
919-541-4811 
R.  Chhabra 
919-541-3386 
J.  OrveNo. 
919-541-1408 
R.  Chhabra. 
919-541-3386 
M.  McDonald. 
919-541-4132 
K  Abdo. 
919-541-7819 
R.  kwin. 
919-541-3340 
J.  Dunnick. 
919-541-4811 


INHAL 

GAV 

FEED 

GAV 

FEED 

SP 

WATER 

INHAL 
FEED 

I  SP 

|sp 

FEED 
FEED 
FEED 


FEED 
SP 

GAV 

GAV 

SP 

GAV 

FEED 


FEED 

FEED 

GAV 

tt^HAL 

FEED 

FEED 


Species 


M 
M 

RM 
RM 

RM 

RM 
RM 

Rm 
RM 
RM 
RM 
RM 
RM 
RM 


RM 
M 

RM 
RM 

RM 
RM 

RM 
RM 
RM 
RM 

I  RM 
RM 
RM 


Exposure  levels 


0.  6  25.  20.  62.5.  200.  625  PPM/50  per  group 
0.3.30.100  MG/KG/50  per  group  .-. 


R   0.222.666.2000.  M:  0,666.  2000.  6000  PPM/ 

50  per  group. 
MR  0.10.20.40.  FR4M  0.20.40  MG/KG 


NTP 
TRNo 


R:  0,150.300.600.  M:  0.100.  200,  400  PPM  re- 
start mce:  0,  400  PPM/50  per  group 


R4M  0.37,5,75.300.600  MG/ML . 


MR  0,32. 63,1  25.2  5,5.0MG/ML 
FRO.  16,32.63,1. 25.2  5MG/ML 
MICE:0,.63,1.25.2.5.5.0.10.0MG/ML. 

R&H:0,50. 100.200.400.900  PPM 


R&M:0,3125,6250.12500.25000,  50000PPM. 


R:0.12  5,25.50,100 ,200:M:0,22  75.45  5.91.182.364 

MG/KG 
R4M:  0.0.3.1.3.10.  30  % 


R&M:  0,  625.  1250,  2500,  5000.  10000  PPM/10 

I      per  group 

I  R&M   0,  625.  1250.  2500,  5000,  10000  PPM/10 
I      per  group 

;  R&M:  0.  625,  1250.  2500,  5000.  10000  PPM/ 10 
per  group 


R  0.2,  5,1  02.0.  M  0,1  0  20  %/50  per  group. 


Acetone  Control,  DMBA/DMBA,  DMBA/Aee- 
tone,  DMBA/TPA,  DMBA/BCP  (1.10,30  MG/ 
ML),  TPA/TPA.  BCP)100)/TPA.  BCP/BCP. 
BCP(10)/BCP(1, 10,30) 

MR:  0,30,60,120,  FR:  0,60,120,  240,  M: 
0,120,240,480  MG/KG/50  per  group 

R:  0^5.50,100.  M:  0,50.100.  200  MG/KG/60  & 
70  per  group  respectively. 

R.  0,188,375,  M  0,88,177  MG/KG/50  per  group.. 

R:  0.150.300.600,  M   0.200,400.800  MG/KG/50 

per  group 
R      0,240.800.2400.     MM     0.30,100.30a     FM: 

0,60,200,600  PPM/50  per  group 
0.1500,5000.15000  PPM/  50  per  group — . 


0,1.3.10.30  PPM/50  per  group.. 


R:  0*3,166.33.3.  FM:  0.  375.  7.5.15.a  MM; 

0,1 1.25,22.5,45.0  MG/KG 
0,6.18  MG  OF  TALC/M3  ot  atmosphere .- .-... 

R:  0,75.150.300.600.  M    0.60.125.250  PPM/50 

per  group. 
0.  .2.1.0.5.0% _ - — 


434 
418 
416 
414 
420 

20 
20 

22 

21 
21 
18 
23 
23 
23 


383 
424 

424 
422 
400 
423 
404 
428 
398 
425 
421 
433 
427 
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Qiemical  Name/Gas  No. 


Shof1-tenT>  toxicity  studies: 
GlutafaiOehytte  1 1 1-30-8 


Use 


1  .S-Hexanediamine,   Ohydrochiofide 
6055-52-3. 

Ch«<nicalt  T#nUttv«ty  Scheduled  for  Peer 
Review  Summer  1992 

Long-term  studies: 
Banum  Chlonde  Dihydrate  10326-27-9 


Benzethonium  Chloride 

Benryt  Acetate  140-11-4 

Tert-Butyl  Alcoho*  75-65-0 

CI.  Direct  Blue  218  28407-37-6 

Com  Oil  8001-30-7 

Diethyl  Phthalate  84-66-2 

Diemyl  Phthalate  84-66-2 

Dimethyl  Phthalate  131-11-3 

Hexachlorocyclopentadiene  77-47-4. 
Methylene  Chlonde  75-09-2 


Safflower  OH  8001-23-8. 


4,4-Tniob«s      (6-Ten-Butyl-M-Cresol) 

96-69-5 
Tncaprylin  538-23-8 


ADHS 
INTB 


DYE 

GERM 

FOOD 

PHAR 

DYE 

FOOD 

INTR 

INTR 

PLAS 

PEST 

SOLV 

FOOD 
RUBR 
FOOD 


Short-term  toxicity  studies: 
i-(4-Aminophenyl)-6-Methyt-7- 

Beozothiazole  Sulfonic  Acid. 
Chemical  Mixture-Drinking  Water  Contami 

nants  Cf>emmixh20 
Cupnc  Sulfate  7758-99-8 


INTER 
COMT 
ELEC 

Dibutyl  Phthalate  84-74-2 1  PLAS 


5,6-Dichloro-2-Benzothia20lamine  1  INTER 

24072-75-1 
Ethylene  Glycol  Monobutyl  Ether  (EGMBE)     SOLV 

111-76-2. 

Ethylene  Glycol  Monoethyl  Ether  (EGMEE)  \  SOLV 
110-80-5. 


Ethylene      Glycol      Monomethyl      Ether  i  COSM 
(EGMME)  109-86-4.  j 


Ferrocene  . 


FUEL 


6-Methoxy-2-BeTOOthiazolamine  1747-60-  INTR 
0  i 

4-(6-Metfiyl-2-Benzothiazolyl)Benzenamine  i  INTR 
92-36-4 

3-Methyl-6-Methoxy-2-Amino-  j  INTR 

Benzothiazodum  Chloride.  I 

RiddelUne  23246-96-0 1  PHAR 

Sodium  Cyanide  143-33-9 FUME 


Sodium  Selenate  13410-01-0  . 
Sodium  Selenite  10102-18-8... 


PEST 
FEED 


Study 


Scientist 


Route 


F.  Kari. 

919-541-2926 
J.  French, 
919-541-2569 


K.  Abdo. 
919-541-7819 
K.  Atxio. 
919-541-7819 
K.  At>d0. 
919-541-7819 
J.  Dunntck, 
919-541-4811 
J.  Durviick, 
919-541-4811 
G.  Boorman, 
919-541-3440 
W.  Eastin. 
919-541-7941 
W.  Eastin; 
919-641-7941 
W.  Eastin; 
919-541-7941 
K.  Abdo; 
919-541-7819 
G.  Boorman; 
919-541-3440 


G.  Boorman; 
919-541-3440 
S.  Eustis; 
919-541-3231 
G.  Boorman; 
919-541-3440 

J.  Bucher. 
919-541-4532 
J.  Bucher 
919-541-4532 
J.  Bucher; 
919-541-4532 
J.  Bucher; 
919-541-4532 

J.  Bucher; 
919-541-4532 
G.  Henningsen; 
513-533-8194 

G.  Henningson; 
513-533-8194 


G  Henningsen; 
513-533-8194 


J.  Bucher; 

919-541-4532 

J.  Bucfier; 
I  919-541-4532 
I  J.  Bucher; 
I  919-541-4532 
I  J.  Bucher; 

919-541-4532 
j  P.  Chan; 

919-541-7561 

J.  bucher; 

919-541-4532 

J.  Bucher. 

919-541-4532 

J.  Bucher. 

919-541-4532 


INHAL 
INHAL 


I  WATER 
SP 

FEED 
WATER 
FEED 
GAV 
SP 
SP 
SP 

INHAL 
GAV 

GAV 

I 

!  FEED 

I 

i  GAV 

FEED 
WATER 
FEED 
FEED 

FEED 
WATER 

WATER 
WATER 


INHAL 

I  FEED 

1 

1  FEED 

i  FEED 

GAV 

WATER 

WATER 

WATER 


Species 


RM 
RM 


RM 

RM 

RM 

RM 

RM 

R 

RMM 

RM 

M 

RM 

R 

R 

RM 

R 

RM 
RN 

\  RM 
\  RM 

I  RM 
'  RM 

RM 

]  RM 

I  RM 
'  RM 
I  RM 

I  RM 

I 

I  RM 
1 
j  RM 

t  RM 

I 

:  RM 


Exposure  levels 


NTP 
TRNo. 


0,  62.5.  125.  250.  500  OR  1000  PPB  (10/S/S). 
R&M:  0.1  6.5.16.50.160  MG/M3 


0.500.1200,2600  PPM 

R&M:  0,0.15.0.5.1.5  MG/KG/50/group. 


R:  0.0  3.0.6.1  2%.  M:  0.0.033.  0.1.0.3%/50  per 
group. 


43? 
438 

431 
436 


R:  0.0  125,  0.25.  0  5%(M)   0.  0.25,  0  5,  1  0%(F). 

M;0,  0.5, 1 .0,2.0%(M&F)/50  per  group.  ! 

0,  1000.  3000.  10000  PPM/60  per  group j        *30 

0.  2.5,  5,  10  ML  corn  oil/KG  for  103  weeks 750  :  426 
per  group.  '' 

R:  0.100,300  M:  0.75,15,30  UL/100  UL  solu-  ;  440 
tion/50  per  group. 

100  UL  (promoter)  neat  chemical 1        429 


I 


100  UL  (promolor)  neat  chemical  on  uninitiated  , 

and  DMBA  initiated  skin. 
R:  0,01.05   2PPM  M:  0.  .01.  .05.  .2.  .5PPM/50  1 

per  group.  i 

Male  rats  only  0,  2.5.  5.  10  ML/KG/50  per  group  I 

(com  oil),  methylene  chloride  is  same  at  all  ' 

corn  oil  doses  (500  MG/KG).  testing  the  inter-  i 

action  of  MC  on  corn  oil. 
0.  2.5.  5.  10  ML/KG/50  per  group ■         ^26 


429 
437 
426 


R:  0,  .06.  .1,  .25.  M:  0.  025,  05.   1%. 


435 


0.  2.5.  5.  10  ML/KG/50  per  group I        426 


R&M:  0.  25.  5.  1.0.  2.0,  4.0%. 


L. 


R  O  500  1000,  2000,  4000,  8000  PPM  M;  0. 

1000  2000.  4000.  8000.  16000  PPM  (10/S/S). 
R  0  2500  5000,  10000,  20000,  OR  40000  PPM 

R:  0,  1250,  2500,  5000.  10OOO,  20000  PPM 

(10/S/Sr 
R:  0.0,  0.15.  0.38.  0.96,  2.4.  6.0,  M;  0.  0.075, 

0.15,0.38,0.96,  2.4MG/G. 
Core   study:    R«M   0.   750,    1500.   3000.   4500, 

6000  PPM/ 10  per  group:  Stop  Study;  R;  0, 

1500  3000,  6000  PPM/ 30  per  group. 
Core   study:   R.   0.    1250.   2500,    5000,    10000, 

20000,    M:    0.    2500,    5000,    10000,    20000, 

40000  PPM/ 10  per  group  stop  study:  PPM/30  i 

per  gtoup. 
Core  study:  R:  0.  750,  1500,  3000,  4500,  6000. 

M:  0,  2000,  4000.  6000,  8000,  1000  PPM/10 

per  group;  stop  study  doses:  R;  0.  1500,  3000. 
I      6000  PPM/ 30  per  group. 
:  O,  3,  10,  30  MG/M3 


I 


!  0,  .25.  4  0  MG/GM 

R:  0,   00625.   0125,  .025.  .05.  .1%.  M:  0.  0125. 
I      .025,  .05,  ,1,  .2%. 
•  R4M:  0,  0.26,  0.5.  1.0,  2.0,  4.0  MG/G 


1  0.  033.  1.0.  3.3.  10.0.  25.0  MG.KG. 


I 


R&M:  0,  3,  10,  30.  100,  300  PPM  (10  per  group). 

3.75.  7.5.  15,  30,  60  PPM 

0.  2,  4,  8,  16,  32  PPM  (10  per  group) 
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Chemical  Name/Cas  No. 

Study 

Route 

Species 

Exposure  levels 

NTP 
TRNo 

Um 

Scientist 

Tetrachlorophthahc  Anhydride  117-06-8 

CtMmicals  T«nativ««y  ScHmIuImI  for  Pmt 
RaviMv  Fail.  1992 

Long-term  studies: 
Init/Prom     Comparative     Moose     Study 
(DMBA/TPA/BPO/MNNG)  init/prom 

Init/Prom     Comparative     Mouse     Study 
(DMBA/TPA/BPO/MNNG)  init/prom 

Init/Prom     Comparative     Mouse     Study 
(DMBA/TPA/BPO/MNNG)  .nit/prom. 

Methytphenidate  Hydrochloride  298-59-9 

P-Nitrobenzoic  Acid  62-23-7 

FLAM 
PHAR 

PHAR 

PHAR 

PHAR 
INTR 

PHAR 

SOLV 

INTR 

INTR 

INTR 

ENVH 

PHAR 

FOOD 

PHAR 

DTRG 

FLAM 

FOOD 

PHAR 

DYE 

RUBR 

FUEL 

IND 

F.  Kan. 
919-541-2926 

W.  Eastin. 
919-541-7941 

W.  Eastin. 
919-541-7941 

V 

W.  Eastin. 
919-541-7941 

J.  Ounnick. 
919-541-4811 
K.  Abdo: 
919-541-7819 

P.  Chan: 
919-541-7561 

J.  Roycroft. 
919-541-3627 
K.  Ahrto. 
919-541-7819 
Vlf.  Eastin. 
919-541-7941 
W.  Eastm. 
919-541-7941 
W.  Eastin. 
919-541-7941 
W.  Eastin. 
919-541-7941 
J.  Roycroft. 
919-541-3627 
J.  Dunnk*. 
919-541-4611 
W.  Eastin. 
919-541-7941 

R.  Irwin, 
919-541-3340 
K.  Abdo. 
919-541-7619 
D.  Walters. 
919-541-3355 
W.  Easbn, 
919-541-7941 
J.  Dunnick. 
919-541-4811 
J.  Roycroft 
919-541-3627 

G.  Boorman, 
919-541-3440 

GAV 

SP 

SP 

SP 

FEED 
FEED 

GAV 

INHAL 

INHAL 

INHAL 

INHAL 

INHAL 

GAV 

INHAL 

GAV 

SP 

FEED 

FEED 

•FEED 

FEED 

SP 

INHAL 

INHAL 

RM 
MM 

MM 

RM 
RM 

RM 

0.25.400 
M6/ 
KG/5 

per 
group 

RM 
RM 
RM 
RM 
RM 
RM 
RM 
RM 
RM 

RM 

RM 

RM 

R 

RM 

RM 

RM 

0.  94.  187.  375.  750.  1500  MG/KG 

■ 

OMBA/Acetone(50.25.2.SUG).    DMBA   2.5  TPA 
5UG.  BPO  20MG.  DMBA/TPA  (2  5,25,50UG/ 
5UG).     DMBA/BPO     (2  5.25UG/20MG)     and 
MNNG/acetone(1000,500,100UG).         MNNG 
100UG.    TPA    5UG.     BPO    20MG.    MNNG/ 
BPO(1 00,500. 1 000UG/20MG).MNNG  / 
TPA(100,1000UG/5UG). 

DMBA/Acetone(25.2  5..25UG>.   Df^A   25  TPA 
5UG,  BPO  20MG.  DMBA/TPA  (  25.2  5.25UG/ 
5UG),     DMBA/BPO     (2  5.25UG/20MG)     and 
MNNG/acetone(l000.500.100UG).         MNNG 
100UG,    TPA    5UG,    BPO    20MG.    MNNG/ 
BPO(  100.500. 1 0OOUG/2OMG).MNNG/ 
TPA(100,1000iJG/5UG). 

DMBA/Acetone(25.2  5,.25UG):    DMBA    2.5:TPA 
1UG  BPO  20MG:  DMBA/TPA(.25.2.5.25/1UG): 
DMBA/BPO    (2.5.25UG/20MG)    and    MNNG/ 
Acetooe(1 000,500. 100UG):      MNNG 
lOOUGTPA       5UGBP0       20MG        MNNG/ 
BPO(  100.500. 1000  UG/20MG). 

R:  0,100,500.1000  PPM  M: 

0.50.250.500  PPM/50  per  group _ 

0.  1250.  2500.  or  5000  PPM  /60  per  group..-     ... 

Short-term  toxicity  studies: 

/ 

Chemlcala  TenUUvely  Sctteduled  tor  P—r 

Long-term  studies: 
Acetonitrile  75-05-8 

R.  0.  100,  200.  OR  400  PPM  M:  0.  50.  100.  OR 

200  PPM:  50/group 
R&M  0  37  75  OR  150  PPM 

Isobutyl  Nitrite  542-56-3.     .. 

Nickel  (M)  Oxide  1313-99-1 

R:  0.  .62.  1  25,  OR  2  5  M:  0.  1.25.  2.5.  OR  5.0 

MG/M3:  50/group. 
R:  0.  0  125.  0.25.  or  0.5  M:  0.  .25.  .5.  Of  1.0  MG/ 

M3:  50/group. 
R:  0.  0.075.  OR  0.15,  M:  0.  0  6.  OR  1.2  MG/M3; 

50/group. 
RAM:  0.  1,  5.  OR  25  MG/KG:  70/group  dial 

restriction  mice:  0  OR  0.25  MG/KG:  70/group. 
Mice  a  FR:  0,  312,  625,  OR  1250  MR:  0,  156. 

312,  OR  625  PPM:  50/group 
R:  0.  12.5.  25,  OR  50:  M:  0.  125,  250,  OR  500 

MG/KG:  50/group 
MR:  0,  32.  63.  OR  125:  FR:  0.  63.  125,  OR  250; 

MM:  0.  200.  630.  OR  2000:  FM:  0.  100.  300. 

OR  1000  MG/KG:  60/group 

R:  0.  2500.  5000,  OR   10000  PPM  M:  0,  362. 

625,  OR  1250  PPM 
RAM:  0.  0.125.  0.25,  OR  0  5%  IN  FEED:  60 

RATS.  50  Mice. 
R;  0.  400.  900,  OR  1600  M:  0.  750.  1500,  OR 

3000  PPM:  60/group. 
0  0  05  0  17  OR  0  5%  SO/grouD 

Nickel  Sulfate  Hexahydrate  iOiOi-97-O 

Nickel  Subsulfide  12035-72-2    

Scopolamine      Hydrobromide     Trihydrate 

6533-66-2. 
Tetrafluoroethlene  1 16-14-3 

1  -Trans-Delta-9-Tetrahydrocannabinol 

1972-08-3. 
Triethanolamine  102-71-6 . 

Chemical*  Tentatively  Scheduled  tor  Pew 

Long-term  studies: 
2.2-Bis(Bromomethyl)-l  .3-Propanediol 

T-ButythydroQuinor>e  1948-33-0 

Codeine  76-57-3 

D  &  C  Yellow  No.  11  8003-22-3 ..._ 

1.2-Dihydro-2.2.4-Tri»T>ethy)quinoline    (Mon- 
omer) 147-47-7. 
Nitromethane  75-52-5 , 

Rats:  0,  60,  OR  100  MG/KG  Mice:  0.  6,  OR  10 

MG/KG  (Core) 
R;  0.  94,  188,  OR  375  PPM:  50/group  M:  0.  168. 

375.  OR  750  PPM:  50/group. 
R&M  0  0  12  0  5  OR  1  0  PPM  (50/S/S) 



Ozone  10028-15-6  .    . .. 

. 
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ChcfTiicat  Mame/Cas  No. 


Ozone  10028-15-* - — 

Ozone/NNK  10028-15-6 

Salic>H«zosuKapyn<linc  599-7»-1 
TetrahydroJutan  l0»-99-9 


Study 


mo 

TBCO 
PHAR 
SOLV 


Abbreviations  used: 

USE  Primary  Use  Category: 

ADHS  As  or  in  Adhesives,  Clues,  and  Tape 

COMT  Contaminates  and/or  Impurities 
COSM  Coametics.  Perfumes.  Fragrance*.  Hair 

Products 
DTRG  Detergents  and  Cleaners 
DYE  As  or  in  D>e8,  Inks  and  Pigments 
ELEC  In  Electrical  and/or  Dielectric  Systems 

ENVH  Environmental  (Air/Water)  Pollutants 

FEED  As  or  in  Animal  Feed  or  Feed  Products 

FLAM  Flame  Retardants 

FOOD  Pood,  Beverages,  or  Additives 

FUEL  As  or  in  Fuel  or  Oil  Products 

FUME  Fumigants 

GER.M  Germicides.  Disinfectants.  Antiseptics 

IND  Industrial  Uses 

INTR  Chemical  Intermediate  or  Catalyst 

PEST  Pesticides.  General  or  Unclassified 

PHAR  Pharmaceuticals  or  Intermediates 

PLAS  As  or  in  Plastics 

RUBR  Rubber  Chemical 

SOLV  Vehicles  and  Solvents 

TBCO  Tobacco  and  Tobacco  Products 

TEXL  In  Manufacture  of  Textiles. 

ROUTE  Route  of  Administration: 

FEED  Oral  in  Peed 

GAV  Oral.  Gavage 

INHAL  Inhaldtion 

SP  Skin  Paint 

WATER  Oral  with  Water. 

SPEC  Species: 

R  =  Rals 

M  =  Mice. 

|FR  Doc.  91-28715  Filed  11-29-91;  8:45  am] 
MUJWG  COOC  4140-01-M 


National  institutes  of  Heaitli; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  K,  chapter  H\  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22359,  May  27, 1975,  as 
amended  most  recently  at  56  FR  55678, 
October  29, 1991)  is  amended  to  reflect 
the  following  changes  in  the  OfHce  of 
the  Director,  National  Institutes  of 
Health  (NIH):  (1)  Revise  the  functional 


SUwMtot 


G.  Boomwn. 
919-541-3440 
G.  Boorman, 
919-541-3440 
F.  Kari. 

919-541-2926 
J.  RoyooN. 
919-541-3627 


Route 


INHAL 
INHAL 
GAV 
INHAL 


Isp^CwS 


RM 
R 

RM 
RM 


Exposure  levels 


NTP 
TRNa 


R&M:  0,  0.5,  OR  1.0  PPM  (50/S/S) 

Male  rats  only:  0.  0  5  PPM  ozone  with  0,  O.t.  1.0 
MG/KG  NNK  by  SO.  tnjectwo  (20  weefcs  ooly). 

R:  84,  168,  OR  337.5  MG/KG  M:  625,  1350,  OR 
2700  MG/KG  50/gfOop. 

R4M:  0,  200.  600.  OR  1800  PPM  (50/S/S)- 


Statement  of  the  Office  of  Extramural 
Programs  (OEP)  {HNA32):  and  (2) 
establish  an  Office  of  the  Director 
(HNA321)  within  the  Office  of 
Extramural  Programs.  These  changes 
will  more  clearly  reflect  the  Office's 
roles  and  responsibilities,  while  creating 
an  organizational  focal  point  for  the 
execution  of  extramural  pohcy 
development  and  implementation, 
program  review,  and  coordination  of  the 
extramural  programs  of  the  research 
institutes. 

Section  HN-B.  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  Office  of  Extramural 
Programs  (HNA32),  delete  the  functional 
statement  in  its  entirety  and  insert  the 
following: 

(1)  Advises  the  Deputy  Director  for 
Extramural  Research  and  the  Associate 
Director  for  Extramural  Affairs  on 
matters  pertaining  to  the  management  of 
NIH  extramural  research  programs;  (2) 
develops  and  implements  regulations, 
policies,  and  procedures  governing 
scientific  program  management  and 
review  aspects  of  NIH  extramural 
awards  (grants,  cooperative  agreements, 
and  contracts);  (3)  establishes  and 
maintains  communication  between  the 
Office  of  Extramural  Programs  and  the 
research  institutes  concerning  policies 
and  procedures  dealing  with  the 
management  of  extramural  programs; 
also  acts  to  coordinate  programs 
involving  two  or  more  institutes,  as 
appropriate:  (4)  establishes  and 
maintains  communication  between  NIH 
and  awardee  and  applicant  institutions 
and  investigators;  in  particular,  ensures 
the  complete  and  timely  publication  of 
extramural  policies  and  funding 
opportunities  through  the  NIH  Guide  for 
Grants  and  ContracU;  (5)  develops  and 
implements  regulations,  policies,  and 
procedures  regarding  financial  conflict 
of  interest  and  promotion  of  research 
ethics  and  responsible  conduct  of 
research;  (6)  develops  and  implements 
regulations,  policies,  and  procedures 
governing  all  aspects  of  extramural 
research  training  and  development;  (7) 
manages  staff  training  activities  for  (a) 


health-related  scientists  in  health 
science  administration  for  the 
extramural  programs  of  NIH/PHS;  (b) 
NIH  employees  (Staff  Training  in 
Extramural  Programs  (STEP));  and  (r.) 
academic  administrators  from  minority 
and  womens*  institutions  to  acquaint 
them  with  opportunities  for  NIH  support 
of  biomedical  research  and  to  enhance 
the  research  environment  of  these 
institutions;  (8)  fosters  and  maximizes 
competition  in  the  awarding  of  research 
and  development  contracts  throughout 
NIH;  approving  non-competitive 
contracts  within  established  dollar 
thresholds;  (9)  manages  the  process  of 
applicant  appeals  to  the  peer  review  and 
adverse  post-award  determinations  of 
compjeting  assistance  applications;  (10) 
oversees  and  coordinates  the  Small 
Business  Innovation  Researcli  (SDIR). 
the  Academic  Research  Enhancement 
Award  (AREA),  and  the  Small 
Instrumentation  (SI)  programs;  (11) 
receives  and  maintains  all 
documentation  relating  to  extramural 
inventions  made  with  the  assistance  of 
research  grants  or  research  and 
development  contracts  from  NIH  and 
ADAMHA;  and  (12)  performs  special 
studies  relating  to  extramural  issues. 

OffJce  of  the  Director  (HNA321).  The 
Director,  Office  of  Extramural  Programs 
(OEP).  supervises  and  manages  the 
development  and  promulgation  of 
policies,  procedures,  and  plans  for 
meeting  the  responsibilities  of  the 
Office.  Additionally,  the  Director 
advises  the  Deputy  Director  for 
Extramural  Research  and  the  Associate 
Director  for  Extramural  Affairs  on 
matters  pertaining  to  the  management  of 
NIH  extramural  research  programs; 
conducts  evaluations  of  programs, 
policies,  and  procedures,  serves  on 
numerous  permanent  ad  hoc  NIH. 
Departmental,  interagency,  and  non- 
governmental committees  concerned 
with  extramural  program  activities:  and 
serves  as  the  Office  of  Extramural 
Research  liaison  to  the  Associate 
Administrator  for  Extramural  Programs. 
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Species 


RM 
R 

RM 
RM 


Exposure  levels 


R&M:  0,  0.5.  OR  1.0  PPM  (SO/S/S) 


!  Male  rats  only:  0.  0  5  PPM  ozone  with  0.  0.1.  1.0 
MG/KG  NNK  by  S  C  Injectioo  (20  weeks  ooly). 

R:  84,  168,  OR  337  5  MG/KG  M:  625,  1350,  OR 
2700  MG/KG  SO/groop. 

R&M:  0.  200,  600.  OR  1800  PPM  (50/S/S) 
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health-related  scientists  in  health 
science  administration  for  the 
extramural  programs  of  NIH/PHS:  (b) 
NIH  employees  (Staff  Training  in 
Extramural  Programs  (STEP));  and  (c) 
academic  administrators  from  minority 
and  womens'  institutions  to  acquaint 
them  with  opportunities  for  NIH  support 
of  biomedical  research  and  to  enhance 
the  research  environment  of  these 
institutions;  (8)  fosters  and  maximizes 
competition  in  the  awarding  of  research 
and  development  contracts  throughout 
NIH;  approving  non-competitive 
contracts  within  established  dollar 
thresholds;  (9)  manages  the  process  of 
applicant  appeals  to  the  peer  review  and 
adverse  post-award  determinations  of 
competing  assistance  applications;  (10) 
oversees  and  coordinates  the  Small 
Business  Innovation  Research  (SDIR). 
the  Academic  Research  Enhancement 
Award  (AREA),  and  the  Small 
Instrumentation  (SI)  programs;  (11) 
receives  and  maintains  all 
documentation  relating  to  extramural 
inventions  made  with  the  assistance  of 
research  grants  or  research  and 
development  contracts  from  NIH  and 
ADAMHA;  and  (12)  performs  special 
studies  relating  to  extramural  issues. 

Cfffjce  of  the  Director  (H.\'A321).  The 
Director.  Office  of  Extramural  Programs 
(OEP),  supervises  and  manages  the 
development  and  promulgation  of 
policies,  procedures,  and  plans  for 
meeting  the  responsibilities  of  the 
Office.  Additionally,  the  Director 
advises  the  Deputy  Director  for 
Extramural  Research  and  the  Associate 
Director  for  Extramural  Affairs  on 
matters  pertaining  to  the  management  of 
NIH  extramural  research  programs: 
conducts  evaluations  of  programs, 
policies,  and  procedures,  serves  on 
numerous  permanent  ad  hoc  NIH. 
Departmental,  interagency,  and  non- 
governmental committees  concerned 
with  extramural  program  activities:  and 
serves  as  the  Office  of  Extramural 
Research  liaison  to  the  Associate 
Administrator  for  Extramural  Programs. 
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Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA). 

Dated:  November  19. 1991. 
Bcrnadine  Healy, 
Director.  Mil 
(FR  Doc.  91-28716  Filed  11-29-91;  8:45  am) 

WLUNG  CODE  414(H>1-W 


DEPARTMENT  OF  THE  INTERIOR 

Joint  Tribal/BIA/OOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization;  Public  Meeting 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  101- 
512.  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 

DATES:  December  16, 17,  and  18, 1991;  9 
a.m.  to  5:30  p.m.  daily;  the  Sheraton 
Tampa  East,  7401  Hillsborough  Avenue, 
Tampa,  Florida.  The  meeting  of  the  Task 
Force  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  L.  Murdock.  Designated 
Federal  Officer,  Office  of  the  Assistant 
Secretary — Indian  Affairs.  MS  4140. 1849 
C  Street  NW.,  Washington,  DC,  20240. 
Telephone  number  (202)  208^173. 

SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  will  discuss  the  Agency 
and  Area  Office  organizational 
structures  proposed  by  tribal  leaders 
from  each  Area  and  will  continue  the 
analysis  of  the  Central  Office  structure, 
functions,  responsibilities,  and 
authorities  that  need  to  be  changed 
based  on  the  Agency  and  Area  Office 
proposals.  The  Budget  Process. 
Delegations  of  Authority,  Central  Office 
Structure,  Report  Writing,  and  Economic 
Development  Work  Groups  will  . 
continue  work  to  present  the  results  of 
their  analyses  as  recommendations  for 
Task  Force  action.  Time  for  comments 
from  the  public  on  Task  Force  issues 
will  be  available  during  the  meeting. 

I     Dated:  November  27, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary.  Indian  Affairs. 

[FR  Doc.  91-28952  Filed  11-29-91: 8:45  am] 

BtLUNG  CODE  4310-02-41 


Bureau  of  Land  Management 

(AZA-25267:  A004] 

Realty  Action;  Receipt  of  Conveyance 
of  Mineral  Interest  Application 

ACTION:  Correction  notice. 

SUMMARY:  The  notice  of  realty  action 
published  on  Monay,  August  12. 1991.  in 
Federal  Register  Volume  56,  Number 
155,  page  38154.  is  corrected  as  follows: 

1.  Page  38154,  column  1.  line  23  should 
read:  T.  3  N.,  R.  6  W. 

2.  Page  38154,  column  1.  line  65  should 
read:  Consisting  of  33.064.40  acres,  more 
or  less. 

Dated:  November  21. 1991. 
Henri  R.  Bisson. 
District  Manager. 
[FR  Doc.  91-28775  Filed  ll-29-«l:  8:45  am| 

WLUMO  CODE  4310-33-M 


(AK-932-4214-10;  AA-58199] 

Conformance  to  Survey;  Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  provides  official 
publication  of  the  surveyed  description 
for  Air  Navigation  Site  No.  102  at 
Medfra.  The  plat  of  survey  was  officially 
filed  in  the  Alaska  State  Office,  Bureau 
of  Land  Management  Anchorage. 
Alaska  on  July  19, 1991.  United  States 
Sur\'ey  No.  10551,  containing  36.75  acres, 
represents  the  land  that  was  previously 
described  as  follows: 

Kateel  River  Meridian 

T.  27  S..  R.  22  E^ 
Beginning  at  the  initial  point  marked  by  an 
iron  pipe  which  is  situated  N.  26°55'  W. 
1811  feet  from  a  point  in  the  center  of  the 
Medfra-Nixon  Mine  Road  at  its  terminus 
on  the  bank  of  the  Kuskokwim  River,  all 
in  the  Mt  McKinley  Recording  Precinct. 

Thence  N.  37*  E.  768  feet  to  Comer  No.  1: 

S.  53°  E.  500  feel  to  Comer  No.  2: 

S.  37°  W.  3200  feet  to  Comer  No.  3: 

N.  53*  W.  500  feet  to  Comer  No.  4: 
N.  37*  E.  2432  feet  to  the  place  of  beginning 

(all  comers  being  meu'ked  with  iron  pipes). 
The  area  as  described  contained 

approximately  36.73  acres. 

ADDRESSES:  Inquiries  about  this  land 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management,  222 
W.  7th  Avenue.  No.  13.  Anchorage, 
Alaska  99513-7599. 


FOR  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas,  Bl.M  Alaska  State 
Office,  907-271-3:^42. 
Mike  Haskins, 

Acting  Chief  Branch  i^ Lamf  Rt-scun-vs. 
(FR  Doc.  91-28720  Filed  11-29-91;  8:45  am| 

BiUJNO  CODE  43I0-JA-4I 


Fish  and  Wildlife  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement  in  Anticipation  of 
Receiving  a  Permit  Application  To 
Incidentally  Take  ttie  Threatened 
Desert  Tortoise  In  Washington  County, 
UT 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 
Interior. 

ACTION:  Notice  of  intent  and  meetings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  anticipates  receiving 
an  application  from  Washington  County. 
Utah,  for  a  permit  to  allow  incidental 
take  of  the  desert  tortoise  (Gopherus 
agassizii)  in  Washington  County,  Utah. 
An  Environmental  Impact  Statement 
(EIS)  will  be  prepared  to  evaluate  the 
environmental  impacts  of  the  habitat 
conservation  plan  that  will  accompany 
the  permit  application.  This  notice 
describes  the  habitat  conservation  plan 
(proposed  action)  and  possible 
alternatives,  invites  public  participation 
in  the  scoping  process  for  preparing  the 
Statement,  and  identifies  the  Service 
official  to  whom  questions  and 
comments  concerning  the  proposed 
action  may  be  directed.  This  notice 
solicits  written  comments  and  notifies 
the  public  of  five  public  scoping 
meetings  to  be  held  in  Washington 
County,  Utah,  from  December  10  through 
12, 1991. 

DATES:  Five  public  scoping  meetings  will 
be  held  in  Washington  County.  Utah. 
One  public  meeting  will  be  held  in 
Springdale  on  Tuesday.  December  10,  7 
p.m.  to  9  p.m.;  one  in  Hurricane  on 
Wednesday,  December  11,  3  p.m.  to  6 
p.m.;  one  in  Washington  on  Wednesday, 
December  11.  7:30  p.m.  to  9:30  p.m.;  one 
in  Ivins  on  Thursday,  December  12, 3 
p.m.  to  5:30  p.m.;  and  one  in  St.  George 
on  Thursday,  December  12,  7  p.m.  to  10 
p.m.  (See  addresses  below  for  specific 
locations).  Written  comments  must  be 
received  by  January  13. 1992,  at  the 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Enhancement,  U.S.  Fish 
and  Wildlife  Service.  2078 
Administration  Building.  1745  West  1700 
South,  Salt  Lake  City,  Utah  84104-5110. 
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The  public  meeting  in  Springdale  will 
be  held  at  the  Springdale  Elementary 
School,  898  Zion  Park  Boulevard.  The 
meeting  in  Hurricane  will  be  held  at  the 
Multi-Purpose  Room  of  Hurricane 
Elementary  School,  63  South  100  West. 
The  meeting  in  Wa.shington  will  be  held 
at  the  Washirgton  Elementary  School, 
300  North  300  East.  The  meeting  in  Wins 
will  be  held  at  Ivins  Town  Hall,  90  West 
Center.  The  meeting  in  St.  George  will 
be  held  at  the  Washington  County 
Building.  197  East  Tabernacle. 
FOR  FURTHCR  INFORtMATION  CONTACT: 
Reed  Harris,  Field  Supervisor  Fish  and 
Wildlife  Enhancement.  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address, 
telephone  (801)  524-^30  or  FTS  588- 
5630. 

SUPPLEMENTARY  INFORMATION:  The 
Mojave  population  of  the  desert  tortoise 
was  listed  as  a  threatened  species  on 
April  4, 1990.  Because  of  its  hsting  as 
threatened,  the  Mojave  population  of  the 
desert  tortoise  is  protected  by  the 
Endangered  Species  Act's  (Act) 
prohibition  against  "talcing."  The  Act 
defmes  "take"  to  mean:  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  such  conduct.  "Harm"  is 
further  defined  by  regulation  as  any  act 
that  kills  or  injures  wildlife  including 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or  sheltering 
{50  CFR  17.3). 

However,  the  Service  may  issue 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  and  threatened  wildlife 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22, 17.23,  and  17.32.  For 
threatened  species,  such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  economic  hardship, 
zoological  exhibition  or  educational 
purposes,  incidental  taking,  or  special 
purposes  consistent  with  the  purposes  of 
the  Act. 

Washington  County.  Utah,  is 
preparing  to  apply  to  the  Service  for  an 
incidental  take  permit  pursuant  to 


section  10(a)(1)(B)  of  the  Act.  This 
permit  would  authorize  the  incidental 
take  of  the  desert  tortoise  during  the 
course  of  development  on  private  and 
State  trust  lands  in  Washington  County, 
Utah.  A  private  contractor  was  assigned 
the  technical  responsibility  of  preparing 
the  permit  application  and 
accompanying  habitat  conservation  plan 
for  Washington  County,  and  obtaining 
the  information  needed  to  prepare  an 
EIS  for  Service  review  and  approval. 
The  purpose  of  the  habitat  conservation 
plan  is  to  establish  a  program  that  will 
ensure  the  continued  existence  of  the 
desert  tortoise  in  Washington  County, 
Utah,  while  resolving  potential  conflicts 
that  may  arise  from  otherwise  lawful 
development  activities  on  desert  tortoise 
habitat  on  non-Federal  lands  within 
Washington  County.  The  environmental 
impacts  of  the  habitat  conservation  plan 
and  other  possible  alternatives  will  be 
evaluated  in  the  EIS.  Washington 
County  has  assembled  a  15-member 
Steering  Committee  to  oversee  the 
process  of  information  gathering, 
development,  and  preparation  of  the 
Section  10(a)(1)(B)  permit  application, 
habitat  conservation  plan,  and  the  EIS. 
which  are  being  coordinated 
simultaneously. 

The  proposed  action  is  a  long-term 
habitat  conservation  plan.  Development 
of  the  habitat  conservation  plan  is 
currently  underway  through  a  public 
process  that  includes  open  meetings  of 
the  Steering  Committee  and  a  Tf^chnical 
Advisory  Subcommittee  established  by 
the  permit  applicant  in  the  fall  of  1990. 
The  primary  purpose  of  the  Steering 
Committee  is  to  oversee  preparation  of 
the  habitat  conservation  plan.  The 
Steering  Committee  also  has  brought 
together  groups  affected  by  the  listing  of 
the  desert  tortoise  and  that  have  an 
interest  in  the  development  of  the 
habitat  conservation  plan.  The 
Technical  Advisory  Subcommittee 
consists  of  biologists  and  wildlife 
experts  assigned  the  responsibility  of 
collecting  and  analyzing  species  data 
and  making  recommendations  to  the 
Steering  Committee. 

Three  subaltematives  within  the 
proposed  action  are  identified.  These 
subaltematives  differ  with  respect  to:  (a) 
The  location  and  size  of  specific  areas  in 


which  incidental  take  of  desert  tortoises 
would  be  allowed,  and  (b)  the  use  and 
size  of  tortoise  management  areas  which 
would  be  managed  for  the  conservation 
of  the  desert  tortoise.  Each  of  the  three 
subaltematives  is  described  below. 

Subaltemative  A 

This  subaltemative  would  allow 
incidental  take  in  several  small 
designated  areas,  totaling 
approximately  5.000  acres.  There  are  an 
estimated  135X00  acres  of  tortoise 
habitat  in  Washington  County.  Tortoise 
habitat  in  the  county  is  delineated  into 
three  categories  by  the  Utah  Division  of 
Wildlife  Resources.  There  are  an 
estimated  108,000  acres  of  low  density 
habitat  (10  to  50  tortoises/square  mile); 
an  estimated  17.000  acres  of  medium 
density  habitat  (50  to  100  tortoises/ 
square  mile):  and  an  estimated  10,000 
acres  of  high  density  tortoise  habitat 
(100  plus  tortoises/ square  mile). 
Incidental  take  would  be  allowed  in 
approximately  4  percent  of  all  tortoise 
habitat  in  the  county.  These  5.000  acres 
would  be  restricted  primarily  to  areas  of 
low  tortoise  density  as  identified  by  the 
Steering  Committee's  Technical 
Advisory  Subcommittee;  however,  a 
small  percentage  cotild  come  from  the 
medium  and  high  density  areas.  A 
program  to  provide  appropriate 
biological  compensation  for  incidental 
take  of  desert  tortoises  in  these  areas 
(which,  among  other  things,  may  include 
establishment  of  tortoise  management 
areas)  would  likely  occur. 

Subaltemative  B 

This  subaltemative  would  allow 
incidental  take  in  areas  where  conflicts 
exist  between  projected  mimicipal 
growth  and  tortoise  habitat.  These 
conflict  areas  are  principally  within  the 
corporate  boundaries  of  northwest  St. 
George  (5.000  acres),  northwest 
Hurricane  (2,000  acres),  north  and 
northeast  of  Washington  (7,500  acres), 
and  north  and  east  of  Ivans  (2,000 
acres).  This  represents  a  total  of  16,500 
acres,  which  is  approximately  12 
percent  of  the  total  tortoise  habitat  in 
Washington  County.  An  estimated 
breakdown  of  this  acreage  by  tortoise 
density  is  provided  below: 
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which  incidental  take  of  desert  tortoises 
would  be  allowed,  and  (b)  the  use  and 
size  of  tortoise  management  areas  which 
would  be  managed  for  the  conservation 
of  the  desert  tortoise.  Each  of  the  three 
subaltematives  is  described  below. 

Subaltemative  A 

This  subaltemative  would  allow 
incidental  take  in  several  small 
designated  areas,  totaling 
approximately  5.000  acres.  There  are  an 
estimated  135jOOO  acres  of  tortoise 
habitat  in  Washington  County.  Tortoise 
habitat  in  the  county  is  delineated  into 
three  categories  by  the  Utah  Division  of 
Wildlife  Resources.  There  are  an 
estimated  108,000  acres  of  low  density 
habitat  (10  to  50  tortoises/square  mile); 
an  estimated  17,000  acres  of  medium 
density  habitat  (50  to  100  tortoises/ 
square  mile);  and  an  estimated  10,000 
acres  of  high  density  tortoise  habitat 
(100  plus  tortoises/ square  mile). 
Incidental  take  would  be  allowed  in 
approximately  4  percent  of  all  tortoise 
habitat  in  the  county.  These  5.000  acres 
would  be  restricted  primarily  to  areas  of 
low  tortoise  density  as  identified  by  the 
Steering  Committee's  Technical 
Advisory  Subcommittee;  however,  a 
small  percentage  could  come  from  the 
medium  and  high  density  areas.  A 
program  to  provide  appropriate 
biological  compensation  for  incidental 
take  of  desert  tortoises  in  these  areas 
(which,  among  other  things,  may  include 
establishment  of  tortoise  management 
areas)  would  likely  occur. 

Subaltemative  B 

This  subaltemative  would  allow 
incidental  take  in  areas  where  conflicts 
exist  between  projected  municipal 
growth  and  tortoise  habitat.  These 
conflict  areas  are  principally  within  the 
corporate  boundaries  of  northwest  St. 
George  (5.000  acres),  northwest 
Hurricane  (2,000  acres),  north  and 
northeast  of  Washington  (7.500  acres), 
and  north  and  east  of  Ivans  (2,000 
acres).  This  represents  a  total  of  16,500 
acres,  which  is  approximately  12 
percent  of  the  total  tortoise  habitat  in 
Washington  County.  An  estimated 
breakdown  of  this  acreage  by  tortoise 
density  is  provided  below: 
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A  program  to  provide  appropriate 
biological  compensation  for  incidental 
take  of  desert  tortoises  in  these  areas 
(which,  among  other  things,  may  include 
establishment  of  tortoise  management 
areas)  would  likely  occur. 

Subaltemative  C 

This  subaltemative  consists  of  the 
establishment  of  four  tortoise 
management  areas  in  which  no  desert 
tortoise  take  would  be  allowed. 
Incidental  take  would  be  allowed  in  all 
other  habitat  areas.  The  first  trfrfoise 
management  area  would  be  the  Beaver 
Dam  Slope,  an  area  of  approximately 
50,000  acres  that  includes  desert  tortoise 
critical  habitat  established  in  1980  on 
Bureau  of  Land  Management  and  State 
managed  lands.  The  second  area  would 
be  north  of  St.  George,  east  of  Highway 
18.  and  west  of  the  Turkey  Fami  Road, 
an  area  of  approximately  5,000  acres 
consisting  of  the  highest  tortoise  density 
habitat  known  in  the  United  States.  A 
third  area  would  be  on  Bureau  of  Land 
Management  lands  north  of  St.  George 
and  Washington,  an  area  of  low  and 
medium  tortoise  density  of 
approximately  10,000  acres.  The  fourth 
area  would  be  east  of  Interstate  15  and 
north  and  east  of  the  town  of  Hurricane 
and  the  Virgin  River,  an  area  of 
approximately  5,000  acres  consisting  of 
low  and  medium  tortoise  density 
habitat.  In  all,  approximately  70,000 
acres  of  tortoise  habitat  would  be 
preserved  in  tortoise  management  areas, 
approximately  one-half  of  the  total 
tortoise  habitat  in  Washington  County. 

It  is  likely  that  one  of  the  above 
described  subaltematives  of  the 
proposed  action,  or  some  variation 
thereof,  will  be  pursued  by  the  project 
applicant.  The  major  impacts  associated 
with  implementation  of  the  proposed 
alternative  would  include: 

(1)  Potential  impacts  to  species  listed 
under  the  Act,  particularly  on  the 
viability  of  the  remaining  desert  tortoise 
populations  in  Washington  County 
following  implementation  of  the  habitat 
conservation  plan;  and 

(2)  Potential  impacts  to  development 
activities  in  Washington  County, 
particularly  if  restrictions  are  required 
on  development  of  private  and  State 
trust  lands. 

Three  alternatives  to  the  proposed 
action  are  identified.  These  are  No 
Action,  Special  Legislation  by  Congress, 
and  a  Short-Term/Interim  Habitat 
Conservation  Plan. 

The  No  Action  (Status  Quo) 
alternative  would  protect  the  dasert 
tortoise  by  the  Service's  enforcement  of 
the  section  9  taking  prohibition  of  the 
Act  and  from  adverse  impacts  due  to 
Federal  activities  through  section  7 


consultation.  The  only  legally  allowable 
means  for  non-Federal  lands  containing 
tortoise  habitat  to  be  developed  would 
be  if  incidental  take  were  permitted  as  a 
result  of  section  7  consultation  on  a 
proposed  development  involving  a 
Federal  action,  or  if  individual  section 
10(a)(1)(B)  permits  are  issued  allowing 
incidental  take  by  private  individuals. 
Implementation  of  this  alternative, 
which  would  protect  the  desert  tortoise 
on  a  case-by-case  basis,  would  reduce 
the  feasibility  of  implementing  county- 
wide  conservation  measures  to  protect 
the  desert  tortoise  and  six  other  listed 
species  in  Washington  County,  as  would 
occur  under  the  Proposed  alternative. 

The  Special  Legislation  by  Congress 
alternative  could  be  pursued  to 
specifically  exempt  Washington  County 
from  complying  with  the  section  9  taking 
prohibitions  of  the  Act  with  respect  to 
the  desert  tortoise.  However,  special 
legislation  is  considered  unlikely  as  it  is 
extremely  rare  and  usually  implemented 
only  for  selected  projects  and  not  on  a 
regional  level. 

The  Short-Term/Interim  Habitat 
Conservation  Plan  alternative  would 
involve  development  of  a  short-term 
habitat  conservation  plan  and  issuance 
of  a  short-term  permit  that  would  allow 
incidental  take  of  desert  tortoises  on 
non-Federal  lands  for  a  period  of  1  to  3 
years.  This  alternative  would  allow 
proposed  development  projects  that 
were  in  progress  at  the  time  the  desert 
tortoise  was  listed  to  proceed.  An 
appropriate  compensation  plan  would 
compensate  for  biological  impacts  to  the 
desert  tortoise.  Following  completion  of 
the  short-term  habitat  conservation 
plan,  a  long-term  habitat  conservation 
plan  would  likely  to  be  prepared  to 
cover  futuie  development  actions  on 
non-Federal  lands. 

The  primary  issue  that  must  be 
addressed  during  the  scoping  and 
plaiming  process  for  the  habitat 
conservation  plan  and  EIS  is  how  to 
resolve  conflicts  between  development 
and  land  management  practices  with 
listed  and  candidate  species  in 
Washington  County.  A  tentative  list  of 
issues,  concerns,  and  opportunities  was 
developed.  There  will  be  a  discussion  of 
the  potential  effect,  by  alternative,  in 
relationship  to  the  following  areas: 

1.  Desert  tortoise; 

2.  Other  endangered  or  threatened 
species  in  Washington  County 
(woundfin  minnow.  Virgin  River  chub, 
peregrine  falcon,  bald  eagle,  Siler 
pincushion  cactus,  dwarf  bear-poppy): 

3.  Candidate  species  in  Washington 
County: 

4.  Multiple  uses  on  Federal  lands 
(livestock  grazing,  off-road  vehicle  use, 
recreation): 


5.  Local  economy; 

6.  Growth  and  development  in 
Washington.  County;  and 

7.  State  tnist  lands. 
Environmental  review  of  the  permit 

application  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C  4321  et 
seq).  National  Environmental  Policy  Act 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  reflations, 
and  Service  procedures  for  compliance 
with  those  regulations.  This  notice  is 
being  furnished  m  accordance  with 
section  1501.7  of  the  National 
Environmental  Policy  Act,  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public,  on  the  scope  of 
issues  to  be  addressed  in  the  Statement. 
Comments  and  partiapation  in  this 
scoping  process  are  solicited. 

The  Draft  Environmental  Impact 
Statement  should  be  available  to  the 
public  in  the  spring  of  1992. 

Dated:  November  22. 1991. 
|ohn  L.  Spinks,  |r.. 

Deputy  Regional  Director. 

|FR  Doc.  91-2874«  Filed  11-29-fll:  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominatioru  for  the  followirtg 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Ser\ice  before 
November  23. 1991.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should  be 
submitted  by  December  17. 1991. 
Carol  D.  ShuU. 
Chief  of  Registration  National  RegiMter 

ARIZONA 

Pima  County 

Upper  Davidson  Canyon  Archaeological 
District.  Address  Restricted.  Sonoita 
vicinity.  91001891 

CALIFORNIA 

Alameda  County 

The  Bellevue-Staten.  492  Siaien  Ave.. 
Oakland.  91001896 

Orange  County 

Casa  Romantica.  415  Avenida  Granada.  San 
Clemente.  91001900 
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UMI 


IDAHO 

Payette  County 

McCall  District  Administrative  Site.  Jcl.  of 
W.  Lake  and  Mission  Sts..  McCall.  91001802 

K.\NSAS 

Coffey  County 

Miller.  Cleo  F..  House.  |ct.  of  Broadway  and 
Coffey  St».,  Lebo.  91001897 

KENTUCKY 

lackson  County 

Brushy  Ridge  Petroglyphs  (Prehistoric  Rock 
.4rt  Sites  in  Kentucky  MPS).  Address 
Restricted.  McKee  vicinity.  91001890 

Cay.  William.  Petroglyph  (Prehistoric  Rock 
Sites  in  Kentucky  MPS).  Address 
Restricted.  Macedonia  vicinity.  91001889 

Lee  County 

Big  Sinking  Creek  Turtle  Rock  Petroglyphs 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS}.  Address  Restricted.  Mt.  Olive 
vicinity.  91001888 

Menifee  County 

Skidmore  Petroglyphs  (Prehistoric  Rock  Art 
Sites  in  Kentucky  MPSf.  Address 
Restricted.  Fagan  vicinity.  91001887 

Powell  County 

Amburgy  Hollow  Petroglyphs  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS),  Address 
Restricted.  Nada  vicinity.  91001885 

Martin  Fork  Petroglyphs  (Prehistoric  Rock 
Art  Sites  in  Kentucky  MPS),  Address 
Restricted.  Nada  vicinity.  91001885 

Nada  Tunnel  2  (Prehistoric  Rock  Art  Sites  in 
Kentucky  MPS).  Address  Restricted.  Nada 
vicinity.  91001883 

White's  Rockshelter  Petroglyphs  (Prehistoric 
Rock  .'Krt  Sites  in  Kentucky  MPS).  Address 
Restricted.  Knowlton  vicinity.  91001B84 

MASSACHUSETTS 
Barnstable  County 

Nye.  Benjamin.  Homestead.  85  Old  County 
Rd..  Sandwich.  91001699 

Middlesex  County 

First  Congregational  Church  in  Wohum.  322 
Main  St..  Wobum.  910O189B 

MISSISSIPPI 
Covington  County 

Covington  County  Courthouse.  Dogwood 
Ave..  Collins.  91001894 

Monroe  County 

Lenoir  Plantation  House.  Off  US  45  Alt..  3  mi. 
S  of  jet.  with  NM  382.  Prairie  vicinity. 
91001893 

NEW  MEXICO 
Otero  County 

Hay  Canyon  Logging  Camp  (Railroad 
Logging  Sites  of  the  Sacramento 
Mountains.  New  Mexico  MPS,  Address 
Restricted.  Mayhill  vicinity.  91001880 

HuhMI  Canyon  Log  Chute  (Railroad  Logging 


Sites  of  the  Sacramento  Mountains.  New 
Mekico  .'UPS).  Address  Restricted. 
Cloudcroft  vicinity.  9100882 

Wills  Canyon  Spur  Trestle  (Railroad  Logging 
Sites  of  the  Sacramento  Mountains.  New 
Mexico  MPS).  Address  Restricted. 
Cloudcroft  vicinity.  91001881 

Rio  Arriba  County 

Cottonwood  Canyon  Navajo  Refugee  Pueblito 
(Navajo — Refugee  Pueblo  TR).  Address 
Restricted.  Blanco  vicinity,  91001879 

Jaramillo  Canyon  Navajo  Refugee  Pueblito 
(Navajo— Refugee  Pueblo  TR).  Address 
Restricted.  Blanco  vicinity,  91001878 

La  fara  Navajo  Refugee  Pueblito  (Navajo — 
Refugee  Pueblo  TR).  Address  Restricted. 
Blanco  vicinity.  91001876 

Pablo  Spring  Navajo  Refugee  Pueblito 
(Navajo — Refugee  Pueblo  TR).  Address 
Restricted.  Blanco  vicinity.  91001877 

OKLAHOMA 

Cleveland  County 

DeBarr  Historic  District.  Roughly  bounded 
by  Boyd  St..  DeBarr  Ave.,  Duffy  St.  and  the 
A  T  &  S  F  RR  tracks.  Norman.  91001904 

Cimeno.  Patricio.  House.  90O  Elm  St.. 
Norman.  91001902 

Oklahoma  County 

Cower  Cemetery.  Covel  Rd.  between  Douglas 
and  Post  Rds..  Edmond.  91001885 

Ottawa  County 

McNaughton.  John  Patrick.  Bam.  OK  137, 1.5 
mi.  N  of  OK  10.  Quapaw  vicinity.  91001903 

Washington  County 

Barilesville  Downtown  Historic  District. 
Roughly  bounded  by  SE  Second  St..  SE 
Cherokee  Ave..  SE  Fourth  St.  and  the  A  T  & 
S  F  RR  tracks.  Bartlesville.  91001905 

TEXAS 

Dallas  County 

Cedar  Springs  Place.  2531  Lucas  Dr..  Dallas. 
91001901 

(PR  Doc.  91-28760  Filed  11-29-91;  8:45  am] 
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DEPARTMEFfr  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-26,130,  vt  al] 

Tonica  Corp.,  et  al.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustinent 
Assistance. 

In  the  matser  of  TA-W-28, 130    St.  Louis 
Park.  Minnesota  Tonka  Products  Division — 
TA-W-28. 133    St.  Louis  Park.  Minnesota: 
T.A-W-26. 134    El  Paso,  Texas  and  Sales 
Personnel  Operating  in  the  Following 
States— T A- W-26, 113A    Ohio:  TA-W-26. 
133B    Illinois;  TA-W-26.133C    California; 
TA-W-26. 133D     Washington;  TA-W- 
26.133E    New  Jersey;  TA-W-26, 133F    New 


York;  TA-W-26. 133G    Texas;  Parker 
Brothers  Division— TA-W-26. 143    Beverly 
Massachusetts;  TA-W-26. 144    Salem. 
Massachusetts:  Kenner  Products  Division — 
TA-W-28. 145    Cincinnati.  Ohio. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  The 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  apply  for 
worker  adjustment  assistance  on 
October  23, 1991.  applicable  to  all 
workers  of  Tonka  Corporation,  St.  Louis 
Park.  Minnesota  (TA-W-26. 130);  Tonka 
Products  Division,  St.  Louis  Park. 
Minnesota  (TA-W-26. 133)  and  El  Paso. 
Texas  (TA-W-26,  134)  Parker  Brothers 
Division,  Beverly,  Massachusetts  (TA- 
W-26,  143)  and  Salem,  Massachusetts 
(TA-W-26. 144);  and  the  Kenner 
Products  Division.  Cincinnati,  Ohio 
(TA-W-26, 145).  The  notice  was 
published  in  the  Federal  Register  on 
November  5, 1991  (56  PR  56530). 

The  Department  is  amending  the 
subject  certification  by  changing  the 
impact  date  from  July  16, 1990  to  July  17. 
1990.  The  July  16, 1990  impact  date  was 
inadvertently  set  one  year  and  one  day 
prior  to  the  date  of  the  July  17, 1991 
petition. 

Also,  at  the  request  of  the  State 
Agency,' the  Department  reviewed  the 
subject  certifications.  New  information 
shows  that  several  sales  workers  who 
worked  for  the  Tonka  Products  Division 
were  not  included  in  the  certification. 
The  new  information  shows  that  the 
sales  workers  who  worked  for  the 
Tonka  Products  worked  primarily  out  of 
their  homes  in  other  States.  The  intent  of 
the  certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  toys  and 
games.  Therefore,  the  certification  is 
amended  to  include  the  Tonka  Products 
sales  workers  and  their  employment 
locations. 

The  amended  notice  applicable  to 
TA-W-26, 130;  TA-W-26, 133:  TA-W- 
26,  134;  TA-W-28. 143;  TA-W-26, 144 
and  TA-W-26. 145  is  hereby  issued  as 
follows; 

"AH  workers  of  the  following  firms  of 
Tonka  Corporation: 

(1)  Tonka  Corporation.  St.  Louis  Park, 
Minnesota  (TA-W-26. 130);  (2)  Tonka 
Products  Division.  St.  Louis  Park, 
Minnesota  (TA-W-26, 133)  and  (3)  El 
Paso.  Texas  (TA-W-26, 134);  (4)  Parker 
Brothers  Division,  Beverly. 
Massachusetts  (TA-W-26. 143)  and  (5) 
Salem.  Massachusetts  (TA-W-26. 144); 
and  (6)  Kenner  Products  Division, 
Cincinnati.  Ohio  (TA-W-26, 145)  who 
became  totally  or  partially  separated 
from  employment  on  or  after  July  17. 
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York;  TA-W-26, 133G    Texas:  Parker 
Brothers  Division— TA-W-26. 143    Beverly 
Massachusetts:  TA-W-26, 144    Salem. 
Massachusetts;  Kenner  Products  Division — 
TA-W-28. 145    Cincinnati.  Ohio. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  The 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  apply  for 
worker  adjustment  assistance  on 
October  23, 1991,  applicable  to  all 
workers  of  Tonka  Corporation,  St.  Louis 
Park.  Minnesota  (TA-W-26. 130):  Tonka 
Products  Division.  St.  Louis  Park. 
Minnesota  (TA-W-26. 133)  and  El  Paso. 
Texas  (TA-W-26.  134]  Parker  Brothers 
Division.  Beverly.  Massachusetts  (TA- 
W-26.  143)  and  Salem,  Massachusetts 
(TA-W-26. 144):  and  the  Kenner 
Products  Division.  Cincinnati.  Ohio 
(TA-W-26. 145).  The  notice  was 
published  in  the  Federal  Register  on 
November  5. 1991  (56  FR  56530). 

The  Department  is  amending  the 
subject  certification  by  changing  the 
impact  date  from  July  16. 1990  to  July  17. 
1990.  The  July  16. 1990  impact  date  was 
inadvertently  set  one  year  and  one  day 
prior  to  the  date  of  the  July  17. 1991 
petition. 

Also,  at  the  request  of  the  State 
Agency  .'the  Department  reviewed  the 
subject  certifications.  New  information 
shows  that  several  sales  workers  who 
worked  for  the  Tonka  Products  Division 
were  not  included  in  the  certification. 
The  new  information  shows  that  the 
sales  workers  who  worked  for  the 
Tonka  Products  worked  primarily  out  of 
their  homes  in  other  States.  The  intent  of 
the  certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  toys  and 
games.  Therefore,  the  certification  is 
amended  to  include  the  Tonka  Products 
sales  workers  and  their  employment 
locations. 

The  amended  notice  applicable  to 
TA-W-26. 130:  TA-W-26. 133:  TA-W- 
26.  134;  TA-W-26, 143;  TA-W-26. 144 
and  TA-W-26. 145  is  hereby  issued  as 
follows: 

"All  workers  of  the  following  firms  of 
Tonka  Corporation: 

(1)  Tonka  Corporation.  St.  Louis  Park. 
Minnesota  (TA-W-26. 130);  (2)  Tonka 
Products  Division.  St.  Louis  Park. 
Minnesota  (TA-W-26. 133)  and  (3)  El 
Paso.  Texas  {TA-W-26. 134):  (4)  Parker 
Brothers  Division,  Beverly, 
Massachusetts  (TA-W-26. 143)  and  (5) 
Salem.  Massachusetts  (TA-W-26. 144); 
and  (6)  Kenner  Products  Division. 
Cincinnati,  Ohio  (TA-W-26. 145)  who 
became  totally  or  partially  separated 
from  employment  on  or  after  July  17. 


1990  and  all  Tonka  Products  Division's 
sales  personnel  operating  in  the 
following  States:  Ohio.  Illinois. 
California.  Washington,  New  Jersey. 
New  York  and  Texas  (TA-W-26, 133A- 
G)  who  became  totally  or  partially 

separated  from  employment  on  or  after 
January  1. 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223 
I  of  the  Trade  Act  of  1974." 

'     Signed  in  Washington.  DC.  this  22nd  day  of 
November  1991. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Aasistance. 

|FR  Doc.  91-28750  Filed  11-29-91;  B:-15  am) 

BILUNG  COOC  4t1»-30-«l 


Job  Training  Partnership  Act  Native 
American  Programs'  Advisory 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L  92-463).  as  amended  29  U.S.C. 
1871(h)(1),  notice  is  hereby  given  of  a 
meeting  of  the  Job  Training  Partnership 
Act  Native  American  Programs' 
Advisory  Committee. 

Times  and  Date*:  The  meeting  will  t>egin  at 
9  a.m.  on  January  IS,  1992.  and  continue  until 
close  of  business  that  day:  aiul  will 
reconvene  at  9  a.m.  on  January  16. 1992,  and 
adjourn  at  12  p.m.  that  day.  The  final  hour  of 
the  meeting  on  January  16  will  be  reserved 
for  participation  and  presentations  by 
members  of  the  public. 

Place:  Department  of  L.ab()r.  200 
Constitution  Avenue.  NW..  rocjxns  S-4215  A. 
B  and  C  Washington.  DC. 

Status:  The  mefting  will  be  open  (o  the 
public 

Matters  to  be  considered:  I'he  agenda  witi 
focus  on  a  review  of  the  activities  of  the 
subcommittees  and  a  contini'ed  discuasion  gf 
the  issues  identiTied  at  the  last  meeting  of 
May  21-22. 1991  held  in  Spokane. 
Washington. 

Contact  person  for  more  information:  Paul 
A.  Mayrand.  Director.  OfTicc  of  Special 
Targeted  Programs.  Employment  and 
Training  Administratioa  United  States 
Department  of  Labor,  room  N-4641.  200 
Constitution  Avenue.  NW..  Washington.  DC 
20210.  Telephone;  202-535-0500  (this  is  not  a 
toll-free  numt}er). 

Signed  «t  Washington,  D.C..  25th  day  of 
November,  1991. 


Roberts  T.  Jc 

Assiatanl  Secretary  of  Labor. 

|FR  Doc  91-28751  Filed  11-29-01;  8^45  am] 
BILUM  COW  4<19-M-« 


NUCLEAR  REGULATORY 

COMMISSION 

(Docket  Nos.  M-424  and  SO-4251 

Georgia  Power  Co.  et  al.;  Vogtie 
Electric  Generating  Ptant,  Unit*  1  and 
2;  Consideratton  o1  Issuance  of 
Amendment  to  FacHtty  Operating 
License,  Proposed  no  Signtflcant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  isbuance  of  amendments  to 
Facility  Operating  Liceuse  No.  NPF-68 
and  Facility  Operating  License  No.  NPF- 
81  issued  to  Georgia  Power  Company,  et 
al.  (licensee),  for  operation  of  the  Vogtie 
Electric  Generating  Plant.  Units  1  and  2. 
located  in  Burke  County.  Georg'a  30830. 

The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
to  revise  the  minimum  required  thermal 
design  flow  (TDF).  Specifirally.  the 
footnote  in  TS  Table  2.2.1.  for  "Loop 
Design  Flow"  would  be  changed  to 
reduced  the  specified  flow  from  95.700 
gpm  to  93,600  gpm.  Similarly,  in  TS 
3.2.5.C,  the  "Reactor  Coolant  System 
(RCS)  Flow"  specified  in  the  LCO 
(limiting  condition  for  operation)  and 
associated  TS  Bases  3/4.2.5  would  be 
revised  from  393,136  gpm  to  384,509  gpm. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  TDF  is  a  design  irput  parameter 
in  the  accident  analyses  and  reactor 
core  thermal/hydraulic  design 
calculations  that  demonstrate  the 
necessary  heal  removal  from  the  reactor 
core.  The  TDF  value  assumed  in  these 
analyses  and  reflected  in  the  plant  TS 
provide  the  licensing  basis  for  the  plant. 
The  licensee  indicates  that  the  reduction 
in  the  TDF  has  been  factored  in  the 
accident  analyses  including  evaluation 
of  components  and  systems,  and 
radiological  consequences,  as  part  of  its 
previously  NRC  approved  analyses  for 
VANTAGE-5  rcloiid  fuel,  and  relocation 
of  steam  generator  narrow  range  level 
instrumentation  taps.  The  licensee  also 
indicates  that  additional  transients  and 
events,  which  were  not  considered  in  its 
VANTAGE-5  or  level  tap  reiocatioa 
analyses,  have  been  reanalyzed.  The 
structural  and  functional  integiity  of  the 
plant  systems  are  based  on  RCS  flow 
assumptions  that  are  more  conservative 
than  the  currently  proposed  TDF  values. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5(192.  Under  the 
Commission's  reguUilions,  this  means 


that  operation  of  the  facility  in 
accordance  with  the  provided 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significHr.t 
hazards  consideration  which  is 
presented  below: 

1.  The  reduclion  in  TDF  and  the  L(;0  valu« 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  An  assumed  lowur  TDF 
v<4lue  for  the  accident  analyses  will  not  cause 
acceptance  criteria  to  be  exceeded  as 
determined  by  the  component  and  systrms 
evaluation.  Structural  and  functional  integrity 
of  the  plant  systems  is  ntaintained  since 
design  criteria  are  l>a«ed  on  conservative 
higher  RCS  flow  assumptions.  The  reduced 
LCO  flow  value  will  similaily  not  affect  any 
mechanical  design  issues.  The  results  of  the 
accident  analyses  have  been  shown  to  meet 
all  acceptance  crrleria  at  the  reduced  TDF 
value.  RCS  flow  rate  is  an  initial  condition 
assumption  to  the  accident  analyses  but  it  is 
not  itself  an  initiator  for  an>  transient. 
Therefore,  the  probability  of  occurrence  is 
not  affected. 

The  radiological  consequences  of  operation 
at  35B5  MWt  with  reduced  TDF  have  been 
assessed  as  part  of  VANTAGE-5  fuel 
program.  It  was  concluded  that  offsite  dose 
predictions  remain  within  the  accep'dnce 
criteria  for  each  of  the  L-ansients  affe'cted  nnd 
this  evaluation  bound*  the  conditions  of 
operation  at  3411  MWt.  Therefore,  (he 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

2.  The  decrease  in  TDF  and  the  LCO  flow 
value  does  not  create  the  possibility  of  a  neiv 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  No  new 
operating  configuration  is  imposed  as  a  result 
of  the  assumed  or  measured  flow  rtnluction. 
Hence,  no  new  failure  ntodes  or  failure 
scenarios  are  being  created  for  any  plant 
equipment  System  and  component  design 
bases  continued  to  be  based  on 
conservatively  higher  RCS  flow  rates.  The 
structural  and  functional  intpgrity  is  not 
challenged  as  a  result  of  a  change  In  the  flow 
value  assumed  in  the  accid«?nt  analyses  or  by 
a  reduced  flow  measurenaent  requirement. 

1  herefore.  the  types  of  accidents  defined  in 
the  FSAR  (Final  Safety  Aiulysia  Report) 
continue  to  represent  the  credible  spectruut 
of  events  to  be  analyzed  which  determine 
safe  plant  operation. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  m;jrgin  of  safety 
sini:e  Ae  accident  analyses  meet  all 
acceptance  critena  and  ttie  plant  systems 
and  equipment  integrity  liave  not  t>een 
adversely  aiieiM'fl. 

The  NRC  staff  has  iwicwed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  arc 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  Hnal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Marj'land, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  2. 1992.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
County  Public  Library.  412  Fourth  Street. 
Waynesboro.  Georgia  30830.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
^^ensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an 
amendmented  petition  must  satisfy  the 
specificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  reply  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fmal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
fmal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fmal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention:    . 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 


David  B.  Matthews:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Mr.  Arthur  H.  Domby, 
Troutman.  Sanders.  Lockerman  and 
Ashmore.  Candler  Building,  suite  1400. 
127  Peachtree  Street.  NW..  Atlanta. 
Georgia  30303-1810  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  12, 1991. 
which  is  available  fur  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Budke  County  Public  Library. 
412  Fourth  Street.  Waynesboro.  Georgia 
30830. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dari  S.  Hood. 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[VR  Doc.  91-28921  Filed  11-29-91;  8:45  am) 
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[Docket  No.  50-322] 

Long  Island  Lighting  Co.  (Shoreham 
Nuclear  Power  Station);  Exemption 

I 

Long  Island  Lighting  Company  (LILCO 
or  the  licensee)  is  the  holder  of 
Possession  Only  License  No.  NPR-a2. 
which  authorizes  the  possession  of  the 
Shoreham  Nuclear  Power  Station  (the 
facility)  but  does  not  allow  operation  at 
any  reactor  power  level.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  The  facility 
consists  of  a  boiling-water  reactor 
located  at  the  licensee's  site  in  Su^olk 
County,  New  York,  and  is  currently 


defueled  with  the  fuel  stored  in  the 
spent  fuel  pool. 

II 

By  letter  dated  June  11. 1990,  and 
supplemented  by  letter  dated  April  11, 
1991,  the  Long  Island  Lighting  Company 
(LILCO  or  the  licensee)  requested  an 
exemption  from  10  CFR  50.75  regarding 
the  requirements  for  providing  financial 
assurance  of  adequate  funding  for 
decommissioning.  The  Shoreham 
Nuclear  Power  Station  (SNPS  or 
Shoreham)  was  permanently  shut  down 
on  February  28, 1989.  and  defueling  was 
commenced.  On  June  28. 1989.  an 
agreement  (1989  Settlement  Agreement) 
between  the  State  of  New  York  and 
ULCO  became  effective.  Under  the  1989 
Settlement  Agreement,  ULCO  is 
committed  never  to  operate  Shoreham 
as  a  nuclear  facility  and  to  transfer  it  to 
the  Long  Island  Power  Authority  (UPA) 
for  decommissioning.  On  August  9, 1989, 
SNPS  was  completely  defueled.  ULCO 
and  LIPA  entered  into  a  Site 
Cooperation  and  Reimbursement 
Agreement  (Site  Agreement)  on  January 
24. 1990.  This  agreement,  among  other 
things,  sets  forth  the  mechanism  for 
payment,  by  ULCO,  for  the 
decommissioning  of  SNPS.  Additionally, 
a  possession  only  license  was  issued  by 
the  NRC  on  June  14. 1991,  prohibiting  the 
operation  of  the  SNPS  reactor. 

Ill 

The  decommissioning  regulations 
were  last  amended  by  a  final 
decommissioning  rule  on  June  27, 1988. 
which  established  several  acceptable 
methods  by  which  power  reactor 
licensees  could  provide  assurance  that 
they  will  have  sufficient  funds  to 
decommission  their  plants  by  the  time 
the  plants  are  permanently  shut  down. 
Essentially,  all  power  reactor  licensees 
plan  to  use  external  sinking  funds  that 
accumulate  decommissioning  money 
over  the  remaining  facility  operating  iife. 
In  considering  the  final 
decommissioning  rule,  the  Commission 
acknowledged  that  there  might  be 
instances  in  which  reactors  would 
permanently  shut  down  before  attaining 
a  full-term  operating  life.  However, 
because  it  was  viewed  as  unlikely  that 
many  instances  of  premature 
decommissioning  would  occur,  the  rule 
did  not  explicitly  provide  remedies  for 
this  situation.  For  plants  that  had  shut 
down  before  the  effective  date  of  the 
rule  (i.e.,  July  27. 1988).  requirements  for 
contents  of  the  decommissioning  plan, 
including  provisions  for  assuring 
adequate  funding  "may  be  modified 
with  the  approval  of  the  Commission  to 
reflect  the  fact  that  the  decommissioning 
process  has  been  initiated  previously" 


(10  CFR  50.82(a)).  For  plants  that 
permanently  shut  down  after  July  27. 
1988,  50.75(e)  calls  for  funds  to  be 
provided  by  one  of  three  methods: 
Prepayment,  surety,  or  external  sinking 
fund  in  which  the  total  amount  of  funds 
would  be  sufficient  to  pay  for 
decommissioning  costs  at  the  time 
termination  of  operation  is  expected. 
These  funding  requirements  are 
designed  to  provide  reasonable 
assurance  that  at  the  time  of  permanent 
end  of  operations  sufficient  funds  are 
available  to  decommission  the  facility  in 
a  manner  which  protects  public  health 
and  safety. 

The  NRC  staff  has  determined  that 
requiring  prematurely  shut  down  plants 
(ones  after  July  27, 1988)  to  comply  fully 
with  the  10  CI'R  50.75(e)  regulations 
might  impose  a  severe  financial  burden 
on  these  plants  since  they  have  not 
operated  long  enough  to  have 
accumulated  sufficient  funds  for 
decommissioning.  On  November  26. 
1990.  the  staff  solicited  guidance  from 
the  Commission  (SECY-909-386)  on  this 
issue.  In  its  December  21. 1990.  Staff 
Requirements  Memorandum,  the 
Commission  responded  to  SECY-90-386 
instructing  the  staff  to  develop  a 
proposed  decommissioning  rule 
whereby  the  appropriate 
decommissioning  funding  accumulation 
period  for  licensees  having  prematurely 
shut  down  after  July  27. 1988.  be 
determined  on  a  "case-by-case"  basis. 
Furthermore,  the  staff  was  instructed,  in 
the  interim,  to  use  the  "case-by-case" 
approach  in  determining  the 
decommissioning  funding  requirements 
for  the  three  plants  currently  in  the 
category  or  having  prematurely  ceased 
operation  after  July  27, 1988  (i.e. 
Shoreham.  Rancho  Seco,  and  Fort  St. 
Vrain). 

ULCO's  decommissioning  funding 
plan  is  comprised  of  the  following: 

(1)  A  commitment  to  deposit  into  LIPA 
accounts,  decommissioning  funds 
projected  for  the  third  following  month 
of  decommissioning,  based  on  the 
January  24, 1990  Site  Agreement. 

(2)  $10  million  external  account  to 
cover  unexpected  decommissioning 
complications  and  to  put  the  plant  in  a 
safe  condition,  if  necessary. 

(3)  $300  million  unused  line  of  credit 
(LOG)  which  can  be  used  for 
decommissioning  costs,  if  necessary. 

(4)  Commitment  to  fund  the  Shoreham 
decommissioning  in  the  event  that  the 
Site  Agreement  is  invalidated. 

In  reviewing  the  licensee's  proposed 
funding  plan,  the  NRC  staff  has 
determined  that  the  $300  million  unused 
LOG  available  to  ULCO  partially  meets 
the  surety  method  of  financial  assurance 
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described  in  10  CFR  5a75(eHiii)-  The 
LOG.  however,  does  not  meet  all  the 
conditions  aei  forth  in  paraRraphs  (A). 
(B).  and  (C)  of  10  CFR  50.75(e)(iii). 
Namely.  (1)  the  surety  method  {i.e.  LOG) 
is  not  open  ended  or  automatically 
renewed.  (2]  the  LOC  is  not  payable  to  a 
decommissioning  trust,  and  (3)  the  LOC 
is  not  specified  to  remain  in  effect  until 
the  Commission  has  terminated  the 
license.  Accordingly,  the  proposed 
action  would  include  an  exemption  from 
the  conditional  requirement  for  a  surety 
method  as  specified  in  10  CFR 
50.75(e)(iiiMA).  (B).  and  (C]. 

The  underlying  purpose  of  the 
decommissioning  funding  regulations  is 
to  provide  reasonable  assurance  that 
sufficient  funds  are  available  to 
decommission  the  facility  in  a  manner 
which  protects  public  health  and  safety. 
The  NRC  staff  has  examined  the 
licensee's  proposed  funding  assurance 
plan  and  has  determined  that  it 
adequately  assures  decommissioning 
funds  are  available  to  decommission 
Shoreham.  LILCO  estimated  the  total 
decommissioning  effort  for  Shoreham  to 
be  $166  million  over  a  27  month  period. 
The  $300  million  unused  LOC  more  than 
adequately  covers  the  decommissioning 
effort.  Moreover,  an  exemption  from  the 
condtional  requirements  to  the  use  of  a 
surety  method  does  not  demonstrably 
affect  the  assurance  of  providing 
adequate  decommissioning  funding.  The 
minor  non-compliance  with  the  surety 
method  conditions  is  mitigated  by  (1)  the 
short  (27  month]  decommissioning  effort. 
(2)  the  $10  million  external  fund.  (3) 
LlLCO's  commitment  to  fund  three 
months  advance  decommissioning  costs, 
and  (4)  LlLCO's  and  New  York  State's 
commitments  to  fund  the 
decommissioning  effort,  unconditionally. 
Furthermore,  LILCOs  $300  million  LOC, 
although  not  open  ended  or 
automatically  renewed,  can  be  renewed 
annually  with  the  consent  of  the  lenders. 
The  NRC  staff  has  determined  that  the 
licensee's  fmancial  assurance  plan 
meets  the  intent  of  the  decommissioning 
regulations,  ensures  protection  of  the 
public  health  and  safety  and  is  an 
appropriate  application  of  the  "case-by- 
case"  approach  as  required  by  the 
Conunission. 

The  NRC  staff  has  determined  that 
requiring  the  licensee  to  fully  comply 
with  the  conditional  requirements  for 
using  a  surety  method  as  financial 
assurance,  in  light  of  the  premature  shut 
down  of  the  Shoreham  facility,  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  regulations  and  would 
impose  and  undue  financial  burden  on 
the  licensee.  Therefore,  a  special 


circumstance  as  defined  in  10  CFR 
50.12(a){2Kii)  and  (iii)  exists. 

For  these  reasons,  the  Commission 
finds  the  licensee  has  provided  an 
accejjtance  basis  to  authorize  the 
granting  of  an  exemption  in  accordance 
with  the  provisions  of  10  CFR  50.12. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  and 
(iii)  are  present  to  justify  the  exemption. 
Application  of  10  CFR  50.75  in  the 
particular  circumstances  present  is  not 
necessary  to  achieve  the  underlying 
purpose  of  that  rule  with  the  conditions 
here  imposed,  and  a  failure  to  grant  this 
exemption  would  impose  an  undue 
hardship  or  costs  on  the  license 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted- 
Based  on  the  foregoing,  the 
Commissioa  hereby  grants  the  following 
exemption: 

"The  Long  Island  Lighting  Company 
(ULCO)  is  exempt  from  the  conditional 
requirements  for  the  use  of  a  surety 
method  as  financial  assurance  specified 
in  10  CFR  S0.75(e)(ui).  (A).  (B).  and  [C] 
under  the  conditions  that: 

(1)  LILCO  funds  to  an  external 
account  sufficient  to  cover  at  all  times, 
three  months  of  projected 
decommissioning  costs,  as  specified  in 
the  January  24. 1990  Site  Agreement; 

(2)  LILCO  maintain  a  $10  million 
external  fund  for  emergency 
decommissioning  costs; 

(3)  Notice  be  given  to  the  NRC  at  least 
90  days  in  advance  in  the  event  of 
cancellation  or  alteration  of  $300  million 
line  of  credit;  and 

(4)  LILCO  maintain  and  commit  an 
amount  of  its  unused  line  of  credit 
during  the  decommissioning  of  the 
Shoreham  facility,  sufficient  to  cover 
estimated,  yet  to  be  incurred 
decommissioning  costs. 

Non-compliance  with  the  above 
conditions  will  invalidate  this 
exemption  and  will  require  full 
compliance  with  the  regulation." 

Pursuant  to  10  CFR  51.32.  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  58931. 
November  22. 1991). 

This  exemption  is  effective  upon  issuHnce. 


Dated  at  Rockville.  Maryland  this  22nd  day 
of  Novemtiei-.  WW. 

For  the  Nuclear  Regulatory  Commission. 
Oennia  M.  CnitcJifiatd. 
Director.  Division  of  Advanced  Reactors  and 
Special  Prvftfcts.  Office  ofNuchar  Reactor 
Regulation. 
FR  Doc.  81-28806  Filed  11-29-^:  8:45  am] 

NLUNQCOOC  7M0-ei-« 


SECunmES  and  exchange 

COMMISSION 

SeM-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exdiange, 
Incorporated 

November  2S,  1901. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Aon  Corp. 
Series.  B  Convertible  Preferred.  $1.00  Par 
Value  (FQe  No.  7-7617) 
Banco  Bilbao  Vizcaya  International 
American  Depositary  Shares  (Rep.  one 
Non-Cum.  Guar.  Pref.  Share.  Series  A) 
(File  No.  7-7618) 
Carnival  Cruise  Lines.  Inc. 
Class  A  Common  Stock.  $.01  Par  Value 
(File  Na  7-7819) 
Foundation  Health  Corp. 
Common  Stock.  101  Par  Value  (Tile  No.  7- 
7620) 
|oy  Technologies.  Inc. 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-7821) 
Kimco  Realty  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7622) 
Nuveen  California  Quality  income  Municipal 
Fund.  Inc. 
Conmien  Stock.  $.01  Par  Value  (File  No.  7- 
7623) 
Nuveen  New  York  Quality  Income  Municipal 
Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7624) 
Owens-Illinois,  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7625) 
RJR  Nabisco  Holdings  Corp. 
$.835  Dep.  Shares  (Rep.  Mi  of  •  Share  of 
Series  A  Convertible  Preferred  Stock) 
$.01  Par  Value  (File  No.  7-7628) 
Sears  Roebuck  &  Co. 
American  Depository  Shares  (Rep.  Vi  of 
8.86%  Pfd.  Share,  1st  Series)  $1.00  Par 
Value  (File  No.  7-7627) 
Standard  Pacific  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7828) 
Stop  &  Shop  Companies.  Inc. 
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Dated  at  Rockville.  Maryland  thii  22nd  day 
of  November.  liiM. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  CnilchiMtd. 

Director.  Drvision  of  Athronced  Reactors  and 

Special  Pro/ects.  Office  of  Nuclear  Reactor 

Regulation. 

FR  Doc  91-2M06  Filed  11-29-91:  8:45  am] 
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SECUmHES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exdiange, 
Incorporated 

November  25, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Aon  Corp. 
Series.  B  CoovertiWe  Preferred.  $1.00  Par 
Value  (File  No.  7-7617) 
Banco  Bilbao  Vizcaya  International 
American  Depositary  Shares  (Rep.  one 
Non-Cum.  Guar.  Ptef.  Share.  Series  A) 
(File  No.  7-7618) 
Carnival  Cruise  Lines.  Inc. 
Class  A  Common  Stock,  $.01  Par  Value 
(File  Na  7-7619) 
Foundation  Health  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7620) 
Joy  Technologies,  Inc. 
Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-7621) 
Kimco  Realty  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7622) 
Nuveen  California  Quality  Income  Municipal 
Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7623) 
Nuveen  New  York  Quality  Income  Municipal 
Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7624) 
Owens-Illinois,  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7625) 
RJR  Nabisco  Holdings  Corp. 
$.835  Dep.  Share*  (Rep.  %  of  a  Share  of 
Series  A  Convertible  Preferred  Stock) 
$.01  Par  Value  (File  No.  7-7628) 
Sears  Roebuck  &  Co. 
American  Depository  Shares  (Rep.  V*  of 
6.88%  Pfd.  Share.  Ist  Series)  $1.00  Par 
Value  (File  Na  7-7627J 
Standard  Pacific  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7628) 
Stop  &  Shop  Companies.  Inc. 


Federal  Register  /  Vol.  56.  No.  231  /  Monday.  December  2.  1991  /  Notices 


61267 


Common  Stock,  $.01  Par  Value  (File  No.  7- 

7629) 
Advanced  Magnetics.  Inc. 
Common  Stock,  $.01  Par  Value  (Kile  No.  7- 

7630) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  17, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  91-28798  Filed  11-29-91:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

November  25, 1991 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Sicurities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Ford  Motor  Co. 
Depository  Shares  (each  representing  1/ 
1,000  of  a  share  of  Series  A  Cumulative 
Convertible  Preferred  Stock,  $1.00  Par 
Value)  (File  No.  7-7591) 
Harold's  Stores.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
,     7592) 
Carolina  Financial  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7593) 
Horace  Mann  Educators  Corporation 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7594) 
Joy  Technologies,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
7595) 
Vitro.  Sociedad  Anonima 


American  Depositary  Shares  (each 
representing  one  ordinary  participation 
certificate)  (File  No.  7-7596) 
Abiomod.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7.597) 
Bayou  Steel  Corporation 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-7598) 
Kllsworth  Convertible  Growth  and  Income 
Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7599) 
Evere.st  ft  |ennings  Intemationril,  Ltd. 
Class  A  Common  Stock,  S>.flO  Par  Value 
(File  No.  7-7600)         ^ 
Knzo  Biochem,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
.     7601) 
Falcon  Cable  Systems  Company 

U.nits,  No  Par  Value  (File  No.  7-7602) 
Fidelity  National  Financial,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7603) 
I  looper  Holmes.  Inc. 
Common  Stock.  $.04  Par  V.ilue  (File  .No.  7- 
7604) 
Healthcare  International.  Inc. 
Class  A  Common  Stock.  $.10  Par  Value 
(File  No.  7-7605) 
Pec  Israel  Economic  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7606) 
Intermark,  Inc. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7607) 
Littlefield,  Adams  &  Co. 
Common  Stock,  Si  .00  Par  Value  (File  No.  7- 
7608) 
Lumex,  Incorporated 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
7609) 
Mercury  Air  Group,  Inc. 
Common  Stock,  $.25  Par  Value  (File  No.  7- 
7610) 
MIP  Properties,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7611) 
Newcor,  Incorporated 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7612) 
PLM  International.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7613) 
Resort  Income  Investors,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7614) 
Rogers  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7615) 
Sandy  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7616) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  17, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  (".lir 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  o( 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonalhan  G.  Katz. 
Siecretary. 
(FR  Doc.  91-287<JG  Filed  11-29-91:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

November  25.  1991. 

The  above  named  national  securi<its 
exchange  has  filed  applit  ations  with  :he 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securit;HS  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Aon  Corporation 
Series  B  Conversion  Preferred  Stock.  $1.f)0 
Par  Value  (File  No.  7-T584) 
Broad,  Inc. 
Depositary  Shares  (each  representing  '  i  of 
a  Series  A  Mandatory  Conversion 
Premium  Preferred  Stock).  No  Par  V..li.e 
(File  No.  7-7585) 
Ford  Motor  Co. 
Depositary  Shares  (each  representing  1/ 
1000  of  a  sh.tre  of  8.40%  Series  A 
Cumulative  Convertible  Preferred  Sioik), 
$1.00  Par  Vdlue  (File  No.  7-7588) 
Sears  Roebuck  *  Co. 
Dfipositary  Sliares  (each  n-preseniing  1/4 
of  an  8.88""  Preferred  Shares.  1st  Series) 
$1.00  Par  Value  (File  No.  7-7587) 
Texas  Instruments,  Inc. 
$2.26  Depositary  Shares  (each  representing 
1/4  of  a  Series  A  Convertible  Preferred 
Stock),  $25.00  Par  Value  (File  No.  7-7588) 
General  Motors  Corp. 
Series  A  Convertible  Preferred  ("PERCS'  ), 
$1.00  Par  Vnlue  (File  No.  7-7589) 
Morgan  Stanley  Group.  Inc. 
Depositary  Shares  (each  representing  1  -'tt 
of  a  share  of  8.88%  Cumulative  Preferred 
Slock).  No  Par  Value  (File  No.  7-7590) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  17. 1991, 
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writien  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persoiw  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securitie«  and  Exchange  Commission. 
450  3th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  Itie  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
HUthority. 
lomtfaan  G.  Kate. 
Secretary. 
'  |FR  Doc  91-28797  Filed  11-29-91:  8:45  am) 
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consistent  with  the  nwintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  CosuniMioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatlwaC.KaU. 
Secretari 
|FR  Doc.  91-28?«5  Tiled  11-29-91;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PtiHadelphla  Stock  Exchange, 
Incorporated 

November  25,  IWl 

The  alxn'e  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Si.  Paul  Companies.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
7581) 
|oy  Technologies.  Inc. 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-7582) 
latin  American  Equity  Fund 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7583) 

I'hese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  17, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
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American  General  Life  Insurance 
Company  of  Delaware,  et  al. 

November  22. 1991. 

agency:  Securities  and  Exchange 
Commission  (SEC"  or  "Commission 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
APPUCANTS:  American  General  Life 
Insurance  Company  of  Delaware  ("AG 
Life").  American  General  Life  Insurance 
Company  of  Delaware  Separate 
Account  D,  ("Separate  Account  D').  and 
American  General  Securities 
Incorporated  ("AGSI"). 

RELEVANT  1040  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  risk  charges 
from  the  assets  of  Separate  Account  D 
under  certain  flexible  premium  deferred 
variable  annuity  contracts. 

FlUNQ  date:  The  application  was  filed 
on  October  24, 1991. 

HEARING  OR  NOTIFICATION  OF 
HEARING:  If  no  hearing  is  ordered,  the 
application  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  no  later 
than  5:30  pm.  on  December  18. 1991. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Serve  Applicants  with  the  request, 
either  personally  or  by  mail,  and  also 
send  a  copy  to  the  Secretary  of  the  SEC. 
along  with  proof  of  service  by  affidavit, 
or,  in  the  case  of  an  attomey-at-law.  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants,  American  General  Life 
Insurance  Company  of  Delaware.  2929 
Allen  Parkway.  Houston,  Texas  77019. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  E.  Bisaet  Staff  Attorney,  al 
(202)  272-2058.  or  Heidi  Stam.  Assistant 


Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  Tl«  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AG  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Delaware.  Separate  Account  D  was 
established  under  Delaware  law  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  D 
currently  funds  three  forms  of  variable 
annuity  contracts  issued  by  AG  Life. 

2.  Applicants  intend  to  offer  to  the 
public  certain  flexible  premium  deferred 
variable  annuity  contracts  (the 
"Contracts")  through  Separate  Account 
D. 

3.  Separate  Account  D  is  currently 
subdivided  into  12  divisions,  eight  of 
which  will  be  available  under  the 
Contracts.  Each  division  invests  solely 
in  the  shares  of  a  corresponding  series 
of  one  of  two  underlying  mutual  funds. 
American  General  Series  Portfolio 
Company  is  currently  the  underlying 
investment  medium  for  Separate 
Account  D.  American  Capital  Life 
Investment  Trust  will  become  an 
underlying  investment  medium  for 
certain  variable  annuity  contracts. 
AGSI,  a  registered  broker-dealer,  is  the 
principal  underwriter  of  contracts 
funded  through  Separate  Account  D. 

4.  In  connection  with  the  charges 
under  the  Contract  Applicants  rely  on 
such  rules  as  O-l(e),  6c-a,  26a-l  and  2a- 
2  under  the  1940  Act.  AG  Life  will  assess 
an  annual  administrative  charge  of  $36 
per  Contract  during  the  accumulation 
period  and  a  daily  asset  charge,  at  an 
annual  effective  rate  of  .30%  per  year, 
during  both  the  acctimulation  and 
annuity  periods.  AG  Life  will  not  raise 
the  administrative  charge  for  the 
duration  of  the  Contracts.  AG  Life  does 
not  expect  that  the  total  revenues  from 
the  administrative  charges  will  exceed 
the  expected  coats  of  administering  the 
Contracts,  on  average. 

5.  AG  Life  will  assess  Separate 
Account  D  with  a  daily  charge  for 
mortality  and  expense  risks  at  an 
aggregate  rate  of  1.25%  per  year.  If  the 
administrative  charges  and  the  mortality 
and  expense  risk  charge  are  insufficient 
to  cover  the  expenses  and  costs 
assumed,  the  lots  will  be  borne  by  AG 
Life.  Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  be  profit  to  AG  Life.  AG  Life 
expects  to  profit  from  the  mortality  and 
expense  risk  charge. 


onday.  December  2.  1991  /  Notices 


ntenance  of  fair 
d  the  protection 

the  Diviiion  uf 
nl  to  delegated 


-29-91;  8:45  am| 


12-7«111 

( Insurance 

I,  et  al. 

nd  Exchange 
"Commission"), 
plication  for 
westment 
the  "1940  Act"), 
an  General  Life 
Delaware  ("AG 
ral  Life  Insurance 
Separate 
Account  p").  and 
unties 

I. 
SECTIONS: 

jnder  section  6(c) 

C)  and  27(c)(2)  of 

AT10N:  Applicants 

ng  the  deduction 

ise  risk  charges 

arate  Account  D 

premium  deferred 

acts. 

plication  was  filed 

NATION  OF 

I  is  ordered,  the 
inted.  Any 
r  request  a  hearing 
ask  to  be  notified 
I.  Any  requests 
he  SEC  no  later 
imber  18. 1991. 
writing,  giving  the 
t,  the  reason  for 
isues  you  contest. 
rt  the  request, 
y  mail,  and  also 
cretary  of  the  SEC. 
•rvice  by  affidavit, 
ttomey-at-law.  by 
otification  of  the 
Arriting  to  the 

ary,  SEC.  450  Fifth 
jlon.  DC  20549. 
n  General  Life 
of  Delaware.  2929 
(ton.  Texas  77019. 
miATiON  contact: 
iff  Attorney,  al 
idi  Stam.  Assistant 


Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INPORHIATION: 
Following  is  a  summary  of  the 
application.  Tlw  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AG  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Delaware.  Separate  Account  D  was 
established  under  Delaware  law  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  D 
currently  funds  three  forms  of  variable 
annuity  contracts  issued  by  AG  Life. 

2.  Applicants  intend  to  offer  to  the 
public  certain  flexible  premium  deferred 
variable  annuity  contracts  (the 

•Contracts")  through  Separate  Account 
D. 

3.  Separate  Account  D  is  currently 
subdivided  into  12  divisions,  eight  of 
which  will  be  available  under  the 
Contracts.  Each  division  invests  solely 
in  the  shares  of  a  corresponding  series 
of  one  of  two  underlying  mutual  funds. 
American  General  Series  Portfolio 
Company  is  currently  the  underiying 
investment  medium  for  Separate 
Account  D.  American  Capital  Life 
Investment  Trust  will  become  an 
underlying  investment  medium  for 
certain  variable  annuity  contracts. 
AGSl.  a  registered  broker-dealer,  is  the 
principal  underwriter  of  contracts 
funded  through  Separate  Account  D. 

4.  In  connection  with  the  charges 
under  the  Contract  Applicants  rely  on 
such  rules  as  0-1  (e).  6c-8.  26a-l  and  2a- 
2  under  the  1940  Act.  AG  Life  will  assess 
an  annual  administrative  charge  of  $36 
per  Contract  during  the  accumulation 
period  and  a  daily  asset  charge,  at  an 
annual  effective  rate  of  .30%  per  year, 
during  both  the  accumulation  and 
annuity  periods.  AG  Life  will  not  raise 
the  administrative  charge  for  the 
duration  of  the  Contracts.  AG  Life  does 
not  expect  that  the  total  revenues  from 
the  administrative  charges  will  exceed 
the  expected  costs  of  administering  the 
Contracts,  on  average. 

5.  AG  Life  will  assess  Separate 
Account  D  with  a  daily  charge  for 
mortality  and  expense  risks  at  an 
aggregate  rate  of  1.25%  per  year.  If  the 
administrative  charges  and  the  mortality 
and  expense  risk  charge  are  insufficient 
to  cover  the  expenses  and  costs 
assumed,  the  loss  will  be  borne  by  AG 
Life.  Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  be  profit  to  AG  Life.  AG  Life 
expects  to  profit  from  the  mortality  and 
expense  risk  charge. 
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6.  AG  Life  will  assume  a  mortality  risk 
by  its  contractual  obligation  to  pay  a 
death  benefit  in  a  lump  sum  (which  may 
also  be  taken  in  the  form  of  an  annuity 
payment  option)  upon  the  death  of  an 
annuitant  or  Contract  owner  prior  to  the 
annuity  date.  The  lump  sum  death 
benefit  payable  upon  death  prior  to  age 
75  is  the  greatest  of:  (a)  The  excess  of 
the  full  amount  of  all  net  purchase 
payments  over  any  previous  partial 
surrenders;  (b)  the  total  value  of  the 
Contract's  fixed  accumulation  account 
and  variable  accumulation  account  as  of 
AG  Life's  receipt  of  proof  of  death  and 
the  beneficiary's  election  of  a  settlement 
option;  or  (l)  such  total  value  as  of  the 
most  recent  five-year  Contract 
anniversary,  less  the  amount  of  any 
subsequent  partial  withdrawals.  The 
lump  sum  death  benefit  payable  upon 
death  after  age  75  is  the  total  value  of 
the  Contract's  fixed  accumulation 
account  and  variable  accumulation 
account  as  of  AG  Life's  receipt  of  proof 
of  death,  less  any  applicable  surrender 
charge,  any  uncollected  annual 
maintenance  charge  and  any  applicable 
premium  tax.  AG  Life  also  asserts  that  it 
assumes  a  mortality  risk  arising  from  its 
agreement  not  to  impose  upon  the  death 
benefit  any  surrender  charge  if  the  death 
occurs  before  age  75.  Finally,  AG  Life 
assumes  an  additional  mortality  risk  by 
its  contractual  obligation  to  continue  to 
make  annuity  payments  for  the  entire 
life  of  the  annuitant  under  annuity 
payment  options  involving  life 
contingencies. 

7.  AG  Life  will  also  assume  an 
expense  risk  under  the  Contracts.  The 
expense  risk  reflects  the  risk  that  the 
administrative  charge  may  not  cover 
actual  administrative  expenses. 

8.  Applicants  have  reviewed  publicly 
available  information  regarding 
products  of  other  companies,  taking  into 
consideration  such  factors  as: 
Guaranteed  minimum  death  benefits, 
guaranteed  annuity  purchase  rates, 
minimum  initial  and  subsequent 
purchase  payments,  other  contract 
charges,  the  manner  in  which  charges 
are  imposed,  market  sector,  investment 
options  under  contracts,  and  availability 
to  individual  qualified  and  non-tax- 
qualified  plans.  Based  upon  this  review. 
Applicants  have  concluded  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts. 

9.  AG  Life  will  maintain,  at  its 
principal  office,  a  memorandum  setting 
forth  in  detail  the  variable  annuity 
products  analyze.d  and  the  methodology 
and  results  of  Applicants'  comparative 
review.  Applicants  will  make  this 


memorandum  available  to  the  SEC  and 
its  staff  upon  request. 

10.  No  front-end  sales  charge  is 
imposed  under  the  Contracts.  However, 
a  surrender  charge  will  be  assessed 
against  certain  full  or  partial  surrenders. 
The  surrender  charge  is  equal  to  7.5%  of 
purchase  payments  withdrawn  in  the 
first  through  third  years,  6.5%  in  the 
fourth  through  sixth  years,  4.5%  in  the 
seventh  year.  2.5%  in  the  eight  year.  1.5% 
in  the  ninth  year,  and  0%  after  nine 
years. 

11.  The  surrender  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts.  If  a 
profit  is  realized  from  the  mortuiity  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  offset  by  distribution 
expenses  not  reimbitrsed  by  the 
surrender  charge.  In  such  circumstances, 
a  portion  of  the  mortality  and  expense 
risk  charge  might  be  viewed  as 
providing  for  a  portion  of  the  costs 
relating  to  distribution  of  the  Contracts. 

12.  AG  Life  concludes  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  Separate  Account  D  and 
Contract  owners.  AG  Life  will  maintain 
at  its  principal  office,  and  make 
available  on  request  to  the  Commission 
or  its  staff,  a  memorandum  setting  out 
the  basis  for  such  conclusion. 

13.  Separate  Account  D  will  invest 
only  in  an  underlying  mutual  fund  that 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  rule  12b-l  under  the  Act 
to  finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  interested 
persons  of  such  fund  within  the  meaning 
of  section  2(a)(19)  of  the  1940  Act. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[PR  Doc.  91-28733  Filed  11-29-91:  8:45  am] 
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[Release  No.  IC-18416;  International  ScftM 
Ret.  No.  346;  612-7822) 

Panthar  Partners,  LP.;  Notica  of 
Application 

November  22. 1991. 

AOEPtCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANT:  Panther  Partners.  LP. 


RELEVANT  1940  ACT  SCCTIONt: 

Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  12(d)(3)  of 
the  1940  Act  and  Rule  12d3-l 
thereunder. 

SUMMARY  OP  APPUCATKMt:  Applicant 
seeks  a  conditional  order  permitting  it  to 
invest  in  certain  securities  of  foreign 
issuers  that,  in  each  of  their  most  recent 
fiscal  years,  derived  more  than  15%  of 
their  gross  revenues  from  their  activities 
as  a  broker,  dealer,  underwriter  or  an 
investment  adviser  ("foreign  securities 
companies"),  provided  such  investments 
meet  the  conditions  described  in 
proposed  amendments  to  Rule  12d3-l 
under  the  1940  Act. 

FIUNO  DATES:  The  application  was  filed 
on  November  13, 1991. 
HEARING  OR  NOTIFICATKM  OF  HCARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19. 1991.  and  should  be 
accompanied  by  proof  of  serv  ice  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant.  101  Park  Avenue,  New  York. 
New  York  10178. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock.  Jr..  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Delaware  limited 
partnership,  intends  to  register  as  a 
closed-end  non-diversified  management 
investment  company  under  the  1940  Act. 
Panther  Management  Corporation,  one 
of  Applicant's  general  partners,  will 
provide  investment  advisory  services  to 
Applicant. 

2.  Applicant  will  seek  to  achieve  its 
investment  objective  of  maximizing  total 
return  primarily  through  purchases  and 
sales  of  domestic  and  foreign  common 
and  preferred  stock  and  options  and 
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warrants  on  such  securities.  Applicant 
believes  that  the  securities  of  foreign 
securities  companies  may  represent 
important  investment  opportunities,  and 
it  wishes  to  be  able  to  invest  in 
securities  and  foreign  companies  that,  in 
their  most  recent  fiscal  year,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  a  broker,  dealer, 
underwriter  or  investment  adviser. 

3.  Applicant  seeks  relief  from  section 
12(d)(3)  of  the  1940  Act  and  Rule  12d3-l 
under  the  1940  Act  to  the  extent  allowed 
by  currently  proposed  amendments  to 
Rule  12d3-l.  Investment  Company  Act 
Release  No.  17096  (Aug.  3. 1989).  The 
proposed  amendments  to  Rule  12d3-l 
would,  among  other  things,  facilitate  the 
acquisition  by  registered  investment 
companies  of  equity  securities  issued  by 
foreign  securities  companies. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  1940  Act 
generally  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter  or  investment 
adviser  of  an  investment  company  or  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940.  Rule 
12d3-l  under  the  1940  Act  provides  an 
exemption  from  section  12(dj(3)  for 
investment  companies  acquiring 
securities  of  an  issuer  that  derived  more 
than  15%  of  its  gross  revenues  in  its 
most  recent  fiscal  year  from  securities- 
related  activities,  provided  the 
acquisitions  satisfy  certain  conditions 
set  forth  in  the  Rule. 

2.  Subparagraph  (b)(4)  of  Rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  *  *  *  (must  be)  a  'margin 
security"  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  Certain 
equity  securities  issued  outside  the 
United  States  can  now  qualify  as  margin 
securities  under  recent  amendments  to 
Regulation  T.  In  particular,  any  foreign 
equity  security  meeting  specified 
qualification  requirements  will  be 
eligible  for  marginability.  provided  that 
it  appears  on  the  Board  of  Governors' 
List  of  Foreign  Margin  Slocks.  However, 
the  "margin  security"  requirements  of 
subparagraph  (b)(4]  of  Rule  12d3-l. 
notwithstanding  the  Regulation  T 
amendments,  currently  bar  registered 
investment  companies  from  acquiring 
equity  securities  of  many  foreign 
securities  companies. 

3.  The  proposed  amendments  to  Rule 
12d3-l  provide  that  the  "margin 
security"  requirement  would  be  excused 
if  the  acquiring  company  purchases  the 
equity  securities  of  foreign  securities 


companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Applicant's  proposed 
investments  in  securities  issued  by 
foreign  securities  companies  would  meet 
the  conditions  of  the  proposed 
amendments  to  Rule  12d3-l  and  also 
would  be  consistent  with  Applicant's 
investment  objectives  and  policies. 

Applicant's  Condition 

If  the  exemptive  order  requested  by 
the  application  is  granted.  Applicant 
agrees  to  the  following  condition: 

Applicant  will  comply  with  the 
provisions  of  the  proposed  amendments 
to  Rule  12d3-l  (Investment  Company 
Act  Release  No.  17096  (Aug.  3. 1989).  54 
FR  33027  (Aug.  11. 1989)).  and  as  such 
amendments  may  be  reproposed. 
adopted,  or  amended. 

For  the  Commissioa  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  91-28734  Filed  11-29-91;  B.45  am) 
WLUNO  COOE  M1(H>1-H 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #2530; 
Amendment  #1] 

Declaration  of  Disaster  Loan  Area; 
California 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  November  4. 1991.  to 
the  President's  major  disaster 
declaration  of  October  22,  to  establish 
the  incident  period  for  this  disaster  as 
beginning  on  October  20  and  continuing 
through  October  29. 1991. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  23. 1991. 
and  for  economic  injury  until  the  close 
of  business  on  July  22. 1992. 

The  economic  injury  number  for  the 
State  of  California  is  744200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
Dated:  November  12. 1991. 


Alfred  E.  |udd. 

Acting  Assistant  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  91-28768  Filed  11-29-91:  8:45  am| 

BNJJNO  CODE  WOS-OMi 


(Declaration  of  Disaster  Loan  Area  #2531; 
Amendment  #1) 

Declaration  of  Disaster  Loan  Area; 
Massachusetts 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  November  5  and  7. 
to  the  President's  major  disaster 
declaration  of  November  4.  to  include 
Norfolk  County  in  the  State  of 
Massachusetts  as  a  disaster  area  as  a 
result  of  damages  caused  by  a  major 
coastal  storm,  and  to  establish  the 
incident  period  as  beginning  on  October 
30  and  continuing  through  November  2. 
1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Worcester  in  the  State  of  Massachusetts 
and  Providence  County  in  the  State  of 
Rhode  Island  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
January  3, 1992.  and  for  economic  injury 
until  the  close  of  business  on  August  4. 
1992. 

The  economic  injury  number  assigned 
to  this  disaster  for  the  State  of  Rhode 
Island  is  746500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  12. 1991. 
Alfred  E.  )udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  91-28769  Filed  11-29-91;  8:45  am) 
BHJUIM  COOE  M»»-01-M 


Region  V  Advisory  Council  Meeting; 
Public  Meeting 

The  U.  S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Chicago,  will  hold  a  public  meeting  at 
10  a.m.  on  Wednesday.  December  4, 
1991.  at  the  Small  Business 
Administration,  500  W.  Madison  Street, 
suite  1250.  Chicago.  Illinois,  to  discuss 
such  matters  as  may  be  presented  by 
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Alfred  E.  )udd. 

Acting  Assistant  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  91-28768  Filed  11-29-91:  8:45  am| 
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(Declaration  of  Disaster  Loan  Area  #2531; 
Amendment  #11 

Declaration  of  Disaster  Loan  Area; 
Massachusetts 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  November  5  and  7. 
to  the  President's  major  disaster 
declaration  of  November  4.  to  include 
Norfolk  County  in  the  State  of 
Massachusetts  as  a  disaster  area  as  a 
result  of  damages  caused  by  a  major 
coastal  storm,  and  to  establish  the 
incident  period  as  beginning  on  October 
30  and  continuing  through  November  2. 
1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Worcester  in  the  State  of  Massachusetts 
and  Providence  County  in  the  State  of 
Rhode  Island  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
January  3. 1992.  and  for  economic  injury 
until  the  close  of  business  on  August  4. 
1992. 

The  economic  injury  number  assigned 
to  this  disaster  for  the  State  of  Rhode 
Island  is  746500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  12. 1991. 
Alfred  Efudd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  91-28769  Filed  11-29-91;  8:45  am] 
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Region  V  Advisory  Council  Meeting; 
Public  Meeting 

The  U.  S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Chicago,  will  hold  a  public  meeting  at 
10  a.m.  on  Wednesday.  December  4. 
1991.  at  the  Small  Business 
Administration.  500  W.  Madison  Street, 
suite  1250.  Chicago.  Illinois,  to  discuss 
such  matters  as  may  be  presented  by 


members,  staff  of  the  U.S.  Small 

Business  Administration,  or  others 

present. 
For  further  information,  write  or  call 

Mr.  John  L  Smith.  District  Director.  U.S. 

Small  Business  Administration,  500  W. 
I  Madison  Street,  suite  1250,  Chicago, 
I  OUinois,  60661.  (312)  353-4508. 

Dated:  November  21, 1991. 
Caroline  |.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

|FR  Doc.  91-28764  Filed  ll-2»-«l;  8:45  am| 
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(Ucense  No.  05/05-0204] 
Wisconsin  Community  Capital,  Inc; 
Ucense  Surrender 

Notice  is  hereby  given  that  Wisconsin 
Community  Capital.  Inc.,  One  South 
Pinckiipy  Street,  suite  500.  Madison, 
Wisconsin,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  under  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Wisconsin  Community  Capital,  Inc.  was 
licensed  by  the  Small  Business 
Administration  on  December  17, 1935. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  October 
28, 1991,  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  50.011.  Small  Business 
Investment  Companies) 

Dated:  November  7, 1991. 
Wayne  S.  Foren, 

Associate  Administrator  for  In  veslnwnL 
[FR  Doa  91-28767  Filed  ll-2»-ei:  8:45  am) 
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Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday. 
December  9. 1991.  from  9  a.m.  to  4:30 
p.m.  and  on  Tuesday,  December  10. 
1991.  from  9  a.m.  to  12  Noon  in  the  Fifth 
Floor  Conference  Room,  at  the  Small 
Business  Administration,  409  31  d  Street, 
SW.,  Washington.  DC.  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  US.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Judith  Duan.  U.S.  Small  Business 


Administration.  409  3rd  Street  SW., 
suite  6750,  Washington,  DC  20416. 
telephone  (202)  205-7301. 

Dated:  November  21. 1991. 
Caroline  |.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  91-28763  Filed  11-29-91;  8:45  amj 
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Region  II  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Newark,  will  hold  a  public  meeting  at 
9  a.m.  on  Monday,  December  2, 1991.  at 
the  U.S.  Small  Business  Administration, 
Newark  District  O^ice,  60  Park  Place, 
Newark,  New  Jersey,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Stanley  H.  Salt.  District  Director. 
U.S.  Small  Business  Administration.  60 
Park  Place.  Newark.  New  Jersey  07102. 
(201)  645-3580. 

Dated:  November  21. 1991. 
Caroline  |.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 

[FR  Doc.  91-28785  Filed  11-29-91:  JJ:45  am) 
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Region  VI  Advisory  CouncH  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  San  Antonio,  will  hold  a  public 
meeting  at  1  p.m.  on  Friday.  December  6. 
1991.  at  the  City  Club  of  San  Antonio. 
6243  Northwest  Expressway.  San 
Antonio,  Texas,  to  discuss  such  matters 
as  may  be  presented  by  mnmbers.  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  Rodney  W.  Martin.  District  Director. 
U.S.  Small  Business  Administration, 
7400  Blanco  Rd..  suite  20a  San  Antonio. 
Texas  78216-430a  (512)  22^-4530. 

Dated:  November  21, 1991. 
Caroline  J.  Beeson. 

Assistant  Administrator.  Office  of.Xdvisory 
Councils. 

[FR  Doc.  81-28^6  Filed  ll-2»-91: 8:45  am] 
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DEPARTMENT  OF  TRA»«PORTATION 
Federal  Aviation  Administration 
Availability  of  Solicitation  for  Aviation 
Research  Grant  Proposals 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice  of  availability. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  currently 
soliciting  proposals  for  research  grants 
and  cooperative  agreements  addressing 
the  long-term  technical  needs  of  the 
National  Airspace  System  (NAS) 
pursuant  to  section  9205,  Aviation 
Research  Grant  Program,  and  section 
9208,  Catastrophic  Failure  Prevention 
Research  Program,  of  the  Federal 
Aviation  Administration  Research, 
Engineering,  and  Development 
Authorization  Act  of  1990  (Pub.  L  101- 
508),  and  section  107  of  the  Aviation 
Security  Improvement  Act  of  1990  (Pub. 
L  101-604).  Specific  research  areas 
called  out  include  air  traffic  control 
automation,  aviation  applications  of 
artificial  intelligence,  aviation  training 
techniques  and  technologies,  human 
factors  in  highly  automated 
environments,  and  aircraft  safety.  Grant 
awards  typically  will  range  from 
$75,000.00  to  $200,00i)0.  Although 
sections  9208  and  9209  of  Public  Law 
101-504  permit  the  Administrator  to 
establish  Centers  of  Excellence,  no 
applications  for  designation  as  a  Center 
of  Excellence  are  being  solicited  or 
accepted  at  this  time. 
DATES:  F*roposals  may  be  submitted  to 
the  person  listed  below  in  the 
ADDRESSES  section  at  any  time  after  the 
effective  release  date  of  this  notice. 
CI.:sipg  date  for  proposal  submission  is 
SopteR.ber  30. 1992.  Applicants  should 
allow  at'least  3  months  for  review  and 
pn^ressing. 

ADDRESSES:  Inquiries  regarding  this 
subiect  matter  should  be  directed  to: 
Albert  A.  Lupinetti;  Office  of  Research 
and  Technology  Applications.  ACI/-1: 
FAJ\  Technical  Center.  Atlantic  City 
InteiT.ational  Airport;  NJ  08405;  (609) 
434-4761. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Aviation  Administration 
Research,  Engineering,  and 
Development  Authorization  Act  of  1990 
(Pub.  L  101-504)  was  enacted  to 
enhance  the  FAA's  access  to  resources 
and  research  facilities  available  at 
colleges,  universities,  and  other  non- 
profit research  institutions.  The  Aviation 
Research  Grant  Program,  section  9205. 
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states  its  purpose  is  "to  conduct  aviation 
research  into  areas  deemed  by  the 
Administrator  to  be  required  for  the 
long-term  growth  of  civil  aviation."  The 
Catastrophic  Failure  Prevention 
Research  Grants  Program,  section  9208. 
directs  the  FAA  "to  conduct  aviation 
research  relating  to  development  of 
technologies  and  methods  to  assess  the 
risk  and  prevent  defects,  failures,  and 
malfunctions  of  products,  parts, 
processes,  and  articles  manufactured  for 
use  in  aircraft,  aircraft  engines, 
propellers,  and  appliances  which  could 
result  in  a  catastrophic  failure  of  an 
aircraft."  The  Act  authorizes  the  FAA  to 
establish  a  research  grant  program  that 
encompasses  a  broad  spectrum  of 
aviation  research  activities  and  Centers 
of  Excellence  that  are  targeted  at 
specific  areas  of  long-term  aviation 
research.  As  a  result,  the  base  of 
aviation  research  talent  will  be 
increased  and  this  valuable  resource 
will  be  available  to  the  FAA  and  the 
aviation  community.  By  encouraging 
academic  institutions  to  establish 
aviation  research  programs,  and  by 
expanding  the  role  these  institutions 
play  in  aviation  research,  the  FAA  will 
nurture  the  long-term  growth  of  the 
aviation  industry. 

The  Aviation  Security  Improvement 
Act  of  1990  (Pub.  L  101-604)  was  a 
response  to  the  report  issued  by  the 
President's  Commission  on  Aviation 
Security  and  Terrorism,  dated  May  15. 
1990.  This  Act  authorized  the  creation  of 
a  grants  program  "to  accelerate  and 
expand  the  research,  development,  and 
implementation  of  technologies  and 
procedures  to  counteract  terrorist  acts 
against  civil  aviation."  There  is  a  special 
emphasis  on  "human  factors"  projects 
which  include  "research  and 
development  of  both  technological 
improvements  and  ways  to  enhance 
human  performance."  The  central 
purpose  of  the  FAA  Research  Grant 
Program  is  to  encourage  and  support 
innovative,  advanced  research  of 
potential  benefit  to  the  long-term  growth 
of  civil  aviation. 

Research  Areas 

The  legislation  cited  earlier  provides 
for  grants  programs  in  three  general 
categories:  (1)  Areas  deemed  by  the 
Administrator  to  be  required  for  the 
long-term  growth  of  civil  aviation:  (2) 
areas  related  to  research  on  the 
prevention  of  catastrophic  failures;  and 
(3)  areas  related  to  research, 
development,  and  implementation  of 
technologies  and  procedures  to 
counteract  terrorist  acts  against  civil 
aviation.  These  three  specific  areas  of 
interest  may  be  found  within  the  eight 
broad  program  areas  identified  in  the 


FAA  Research.  Engineering.  & 
Development  (RE&D)  Plan  which 
comprises  the  agency's  research  and 
development  initiatives.  These  areas, 
which  contribute  to  the  FAA  mission  of 
improving  aviation  safety,  capacity, 
efficiency,  and  security,  are  as  follows: 

1.  Capacity  and  Air  Traffic  Control 
Technology 

2.  Communications,  Navigation  and 
Surveillance 

3.  Aviation  Weather 

4.  Airports 

5.  Aircraft  Safety  Technology 

6.  System  Security  Technology 

7.  Human  Factors  and  Aviation 
Medicine 

8.  Environment  and  Energy 

The  following  are  more  detailed 
descriptions  of  these  eight  program 
areas  and  are  offered  to  illustrate 
possible  topics  of  interest  to  those  who 
may  consider  applying  for  a  grant. 

1.  Capacity  and  Air  Traffic  Control 
Technology.  This  area  represents  the 
FAA's  effort  to  improve  the  capacity  of 
the  airspace  while  maintaining  high 
safety  standards.  The  primary  goal  is  to 
increase  the  capacity  and  use  of 
airspace  and  airport  resources  in  a  safe 
manner  through  automation  of  enroute 
and  terminal  Air  Traffic  Control  (ATC) 
and  flow  management.  Successful 
implementation  of  the  result  of  this 
research  will  reduce  delays  and  enable 
as  many  aircraft  as  possible  to  operate 
on  their  preferred  flight  trajectories. 
Major  areas  of  interest  include  research 
in  advanced  cockpit  technologies  and 
the  development  of  automation  tools  for 
ATC  in  enroute  and  terminal  airspace 
and  on  the  airport  surface. 

2.  Communications,  Navigation,  and 
Surveillance.  The  thrust  of  this  area  is 
the  development  and  standardization  of 
essential  communication,  navigation, 
and  surveillance  services  required  for 
air  traffic  management.  The  goals  are  to 
exploit  emerging  technologies  to  provide 
cost-effective  services  that  have  high 
levels  of  integrity,  reliability, 
availability,  and  coverage.  A  principal 
initiative  in  this  area  is  the  development 
and  application  of  satellite  based- 
services. 

a.  Communications.  Communications 
users  include  not  only  pilots  and 
controllers,  but  also  computer  systems, 
surveillance  systems,  weather  sensors, 
and  air-ground  equipment.  These  users 
are  linked  together  today  with  the 
largest  civil  communications  system  in 
the  federal  government. 

b.  Navigation  and  Landing.  The  FAA 
has  the  responsibility  for  developing  and 
implementing  radio  navigation  systems 
to  meet  the  need  for  safe  and  efficient 
navigation  and  control  of  all  civil 


aviation  and  a  significant  portion  of 
military  aviation.  Three  major  areas 
comprise  this  program:  Precision 
approach  and  landing,  navigational 
systems  development,  and 
improvements  to  present  landing 
systems. 

c.  Surveillance.  This  technical  area 
includes  radar,  ground  based 
surveillance  of  airborne  aircraft  and  the 
surveillance  of  aircraft  and  ground 
vehicles  on  airport  surfaces.  Secondary 
siu^eillance  employing  active  airborne 
transponders,  such  as  Mode  S,  and 
related  equipment  such  as  airborne 
collision  avoidance  and  Automatic 
Dependent  Surveillance,  would  be  three 
related  research  areas. 

d.  Satellite  Applications.  The  maturing 
of  satellite  technology  has  substantially 
increased  interest  in  satellite  systems, 
although  questions  remain  concerning 
their  applications  in  an  aviation 
environment  and  their  economic 
viability.  The  two  principal  technical 
areas  which  comprise  satellite 
applications  are  Satellite-Based  Air- 
Ground  Communications  and  Future 
Satellite  Communications,  Navigation 
and  Surveillance  Systems. 

3.  Aviation  Weather.  Weather  is,  and 
will  continue  to  be.  a  critical  factor  in  all 
flight  operations.  Inclement  weather  is 
the  single  largest  contributor  to  delays 
and  a  major  factor  in  aircraft  accidents 
and  incidents.  Weather  service  users 
encompass  the  entire  spectnmi  of  the 
aviation  community,  from  general 
aviation  to  large  air  transport  operators. 
An  overall  system  is  required  that 
includes  the  acquisition  of  a  wide 
variety  of  weather  data,  analysis,  and 
forecasting  based  on  ATC  and  pilot 
needs.  The  system  must  quickly  and 
efficiently  communicate  appropriate 
weather  data  to  the  controller  and  the 
pilot.  Activities  in  the  weather  area 
include  airborne  windshear  detection 
equipment,  hazardous  weather  cell 
detection  and  warning,  and  improved 
forecasting  of  winds,  turbulence,  etc.  to 
support  air  traffic  management 
automation. 

4.  Airports.  Agency  efforts  in  this  area 
target  a  multiplicity  of  issues  comprising 
the  physical  and  environmental  aspects 
of  airports.  Efforts  in  airport  standards 
and  guidelines  address  the  design, 
construction,  operation,  and 
maintenance  of  airports.  Specific 
considerations  are:  Airport  layout  and 
geometries;  pavements,  terminal 
buildings,  and  heliports;  fire  fighting  and 
rescue  equipment:  runway  friction:  snow 
and  ice  control:  surface  lighting  and 
visual  guidance  aids;  bird  and  wildlife 
control:  runway  surface  contamination 
detection  and  removal;  and 
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aviation  and  a  significant  portion  of 
military  aviation.  Three  major  areas 
comprise  this  program:  Precision 
approach  and  landing,  navigational 
systems  development,  and 
improvements  to  present  landing 
systems. 

c.  Surveillance.  This  technical  area 
includes  radar,  ground  based 
surveillance  of  airborne  aircraft  and  the 
surveillance  of  aircraft  and  ground 
vehicles  on  airport  surfaces.  Secondary 
surveillance  employing  active  airborne 
transponders,  such  as  Mode  S,  and 
related  equipment  such  as  airborne 
collision  avoidance  and  Automatic 
Dependent  Surveillance,  would  be  three 
related  research  areas. 

d.  Satellite  Applications.  The  maturing 
of  satellite  technology  has  substantially 
increased  interest  in  satellite  systems, 
although  questions  remain  concerning 
their  applications  in  an  aviation 
environment  and  their  economic 
viability.  The  two  principal  technical 
areas  which  comprise  satellite 
applications  are  Satellite-Based  Air- 
Ground  Communications  and  Future 
Satellite  Communications,  Navigation 
and  Surveillance  Systems. 

3.  Aviation  Weather.  Weather  is.  and 
will  continue  to  be,  a  critical  factor  in  all 
flight  operations.  Inclement  weather  is 
the  single  largest  contributor  to  delays 
and  a  major  factor  in  aircraft  accidents 
and  incidents.  Weather  service  users 
encompass  the  entire  spectnun  of  the 
aviation  community,  from  general 
aviation  to  large  air  transport  operators. 
An  overall  system  is  required  that 
includes  the  acquisition  of  a  wide 
variety  of  weather  data,  analysis,  and 
forecasting  based  on  ATC  find  pilot 
needs.  The  system  must  quickly  and 
efficiently  communicate  appropriate 
weather  data  to  the  controller  and  the 
pilot.  Activities  in  the  weather  area 
include  airborne  windshear  detection 
equipment,  hazardous  weather  cell 
detection  and  warning,  and  improved 
forecasting  of  winds,  turbulence,  etc.  to 
support  air  trafHc  management 
automation. 

4.  Airports.  Agency  efforts  in  this  area 
target  a  multiplicity  of  issues  comprising 
the  physical  and  environmental  aspects 
of  airports.  Efforts  in  airport  standards 
and  guidelines  address  the  design, 
construction,  operation,  and 
maintenance  of  airports.  Specific 
considerations  are:  Airport  layout  and 
geometries:  pavements,  terminal 
buildings,  and  heliports;  fire  fighting  and 
rescue  equipment:  runway  friction:  snow 
and  ice  control;  surface  lighting  and 
visual  guidance  aids:  bird  and  wildlife 
control:  runway  surface  contamination 
detection  and  removal;  and 
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environmental  impacts  of  aircraft 
operations.  Landside  capacity  is  also 
addressed  through  such  considerations 
as  highway  systems,  pedestrian 
systems,  parking,  and  mass  transit 
access. 

5.  Aircraft  Safety  Technology.  One  of 
the  central  responsibilities  of  the  FAA  is 
the  certification  of  aircraft  based  on 
appropriate  technical  and  operational 
standards.  Modification  of  these 
standards  and  regulatory  criteria  is  a 
continuous  process  as  the  regulatory 
framework  keeps  pace  with  the 
technological  and  operational  changes 
to  ensure  safe,  efficient  air  travel.  The 
research  goal  in  this  area  is  to  assure  a 
continuing  solid  technology  base  to 
support  the  regulatory  framework 
designed  to  improve  the  airworthiness 
and  crash  worthiness  of  aircraft.  The 
primary  focus  in  the  aircraft  safety 
research  area  is  on  aging  aircraft,  fire 
protection,  engine  maintenance,  and 
structural  crashworlhiness.  Atmospheric 
hazards  such  as  icing  and  lightning,  as 
well  as  new  materials  and  advanced 
control  systems,  are  also  subjects  of 
research. 

6.  System  Security  Technology.  The 
presence  of  international  terrorism 
makes  it  imperative  for  the  FAA  to 
identify  and  develop  the  advanced 
technologies  that  can  be  applied  to 
practical  security  systems.  The  goal  is  to 
improve  security  without  unreasonable 
increases  in  cost  or  inconvenience  to 
passengers.  The  focus  of  FAA  initiatives 
in  this  area  is  to  develop  systems  that 
deter  or  prevent  hijacking  and  sabotage 
against  civil  aviation.  The  continued 
emphasis  of  the  RE&D  program  has  been 
on  the  development  of  capabilities  to 
prevent  the  introduction  of  explosives 
and  weapons  onto  the  aircraft.  This 
effort  encompasses  research  in  the  areas 
of  sensors,  image  processing,  nuclear,  X- 
ray  and  chemical  instrumentation,  as 
well  as  systems  integration. 

7.  Human  Factors  and  Aviation 
Medicine.  Human  error  is  identified  as  a 
causal  factor  in  66%  of  fatal  air  carrier 
accidents,  in  79%  of  fatal  commuter 
accidents,  and  in  88%  of  fatal  general 
aviation  accidents.  Research  in  this  area 
focuses  on  increasing  both  the 
understanding  and  effectiveness  of 
human  performance.  The  goals  are  to 
assess  approaches  to  automation  that 
minimize  human  error,  and  to 
understand  and  alleviate  errors  caused 
by  lack  of  training  and  experience. 
Areas  of  research  include  human  factor 
concerns  for  flight  crews,  controllers, 
and  maintenance  technicians. 

8.  Environment  and  Energy-  This  area 
represents  the  FAA's  effort  to  improve 
regulatory  standards  for  sources  of  air 
and  noise  pollution,  and  to  develop 


better  technologies  for  predicting, 
measuring  and  abating  the 
environmental  impact  of  emissions. 
Projects  in  this  area  support  national 
goals  to  protect  the  environment  while 
keeping  the  transportation  industry 
strong  and  competitive.  RE&D  goals  are 
technology  improvements  that  address 
environmental  and  regulatory  issues 
such  as  noise  abatement,  aircraft 
pollution,  and  improved  certification  of 
clean,  quiet,  fuel  efficient  aircraft. 

Eligibility 

The  eligibility  of  the  applicants  for  the 
award  of  a  research  grant  varies 
depending  upon  the  nature  of  the 
proposer's  organization  as  well  as  the 
character  of  work  one  proposes  to 
perform.  In  general,  colleges, 
universities,  and  other  non-profit 
research  institutions  are  eligible  to 
qualify  for  grants  to  perform  research  in 
all  specified  areas.  Other  appropriate 
research  institutions  and  governmental 
entities  may  qualify  for  grants  to 
perform  research  in  aviation  security 
under  section  107  of  Public  Law  101-604. 
The  F.AA  is  seeking  to  ensure  an 
equitable  geographical  distribution  of 
grant  funds  and  the  inclusion  of 
historically  black  colleges  and 
universities  and  other  minority 
institutions  for  funding  consideration. 

Proposal  Submission 

The  proposal  should  contain  sufficient 
information  to  demonstrate  that  the 
proposed  activity  is  both  sound  and 
worthy  of  support  under  the  FAA 
criteria  listed  below  for  the  selection  of 
projects.  The  proposal  should  be 
succinct  and  self-contained.  At  the 
present  time,  the  FAA  does  not  have  a 
published  application  kit.  However, 
guidelines  on  the  application  format  and 
content  are  contained  in  the  Solicitation 
for  Grants  for  Aviation  Research  No. 
91.1  which  is  available  by  contacting  the 
office  identified  in  the  AOORESSEt 
paragraph.  Four  copies  of  the  proposal 
should  be  forwarded  to  the  address 
indicated  in  the  ADDRESSES  paragraph. 
The  outside  of  the  mailer  should  be 
marked  "Grant  Proposal".  A  return  mail 
postcard  will  be  sent  to  the  proposer  to 
acknowledge  receipt  of  the  proposal. 
Every  effort  will  be  made  to  reach  a 
decision  and  inform  the  applicant 
promptly. 

Proposal  Review 

Research  proposals  will  be  received, 
assigned  a  proposal  number,  and 
acknowledged  in  writing.  Each  proposal 
will  be  reviewed  by  the  grants  staff  to 
assure  that  it  has  been  signed,  that  it  is 
in  the  format  described  in  Solicitation 
for  Grants  for  Aviation  Research  No. 


91.1.  that  all  relevant  information  has 
been  submitted,  that  it  satisfies  the 
conditions  of  a  grant  instrument  rather 
than  a  procurement  instrument,  and  that 
the  proposed  research  falls  under  the 
FAA  research  grant  authority.  After 
initial  proposal  review,  the  proposal  will 
be  reviewed  carefully  for  technical  merit 
by  a  technical  evaluation  team.  The 
team  will  consist  of  three  or  more 
technically  qualified  people,  some  of 
whom  may  be  reviewers  from  outside 
the  government.  An  FAA  representative      \ 
will  be  designated  as  the  team  leader. 
The  team  leader  is  responsible  for 
developing  an  overall  rating  based  on 
the  ratings  of  the  team  members. 

Evaluation  Criteria 

The  FAA  has  established  four  criteria 
against  which  each  proposal  will  be 
evaluated  in  order  to  determine  whether 
it  will  be  eligible  for  funding.  Failure  to 
meet  any  one  of  the  criteria  may  result 
in  the  proposal  being  judged  ineligible. 
The  criteria  and  a  brief  explanation  of 
each  are  listed  below. 

(1)  Intrinsic  Value.  This  is  the 
likelihood  that  the  proposed  research 
will  lead  to  new  discoveries  or 
fundamental  advances  within  a  specific 
field  of  science  or  engineering  or  have 
substantial  impact  on  progress  in  that 
field  or  in  other  scientific  or  engineering 
fields  pertinent  to  FAA  research.  The 
introduction  of  new  ideas  or  innovative 
approaches  will  be  viewed  positively. 

(2)  Relevance  to  the  FAA  Mission. 
This  is  the  estabhshment  of  a  logical 
connection  and  probable  application  to 
the  long-term  growth  of  civil  aviation. 

(3)  Technical  Soundness  of  the 
Proposal.  This  is  the  quality  of  the 
overall  approach  proposed  to  verify 
concepts  or  apply  new  technologies.  The 
proposal  must  be  formulated  in  a  clear 
and  logical  fashion,  utilizing  known 
scientific  principles  and  their  extensions 
to  reach  a  definable,  substantial, 
relevant  goal. 

(4)  Research  Performance 
Competence.  This  is  the  capability  of  the 
organization  (personnel  and  resources) 
to  carry  on  successful  work.  The  grantee 
should  identify  specific  resources  which 
are  required  and  note  whether  adequate 
access  to  these  will  exist  or  whether 
they  will  be  acquired  in  the  course  of  the 
proposed  activity.  Past  achievement  will 
be  considered  in  evaluating  performance 
competence.  The  principal  investigator 
should  demonstrate  an  established 
reputation  in  the  relevant  field.  Such 
reputation  may  be  shown  by 
publications,  patents,  conference 
contributions,  or  any  other  relevant 
information  that  demonstrates 
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capability  to  advance  the  state  of 
knowledge  in  the  proposed  area. 

Each  eligible  proposal  will  be  rated  as 
either  a  category  A,  B.  or  C  proposal. 
These  categories  will  be  used  to 
differentiate  the  proposals  according  to 
technical  merit 

(1)  A  Category  A  proposal  will  have 
met  the  evaluation  criteria  with  no 
distinction. 

(2)  A  Category  B  proposal  will  have 
met  the  evaluation  criteria  with 
distinction  in  one  or  more  of  the  criteria. 

(3)  A  Category  C  proposal  will  have 
met  each  of  the  evaluation  criteria  with 
distinction  and  presents  a  strong,  well- 
constructed  program  in  all  respects. 

Award  Date 

Recipients  of  FAA  research  grants 
will  be  announced  throughout  the 
remainder  of  Fiscal  Year  1992. 

Issued  in  Attantic  County.  New  Jersey,  on 
November  22. 1991. 
Harvey  B.  Safeer. 

Director.  Federal  A  vial fon  Administration 
Technical  Center. 
|FR  Doc.  91-28783  Filed  11-2^91;  8:45  am) 

BILLING  COOC  4>1«-1>4I 


Federal  Highway  Administration 

Envlronmentai  Impact  Statement 
Hawaii  County.  HI 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUtMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hawaii  County.  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT. 
W.R.  Bird.  Environmental  Planning 
Engineer.  Federal  Highway 
Administration.  P.O.  Box  25246.  Denver. 
Colorado  80223.  telephone  303-236-34ia 
SUPPLEMENTARY  MFORMATKNC  The 
KHVV.\,  in  cooperation  with  the  State  of 
Hawaii,  the  County  of  Hawaii,  and  the 
United  States  military,  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  improvement  of  a  portion 
of  Hawaii  State  iiighway  200,  the 
Saddle  Road  (military  access  road 
project  A-AD-5).  The  proposed 
improvement  will  be  a  2-lane  paved 
roadway  with  paved  shoulders, 
beginning  at  the  intersection  of  Mauna 
Kea  Observatory  road  and  proceeds 
westerly  approximately  14.5  miles  to 
about  1  mile  northwest  of  the  western 
boundary  of  the  Pohakuloa  Training 
Area.  The  purpose  of  this  proposal  is  to 
provide  a  safe  road  that  eliminates  the 
conflict  between  the  travelling  public 


and  military  training  operations. 
Alternatives  being  evaluated  include  (1) 
the  "no  build."  (2)  the  improvement  of 
the  existing  facility  to  appropriate 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
design  criteria,  and  (3)  a  new  alignment 
along  the  north  boundary  of  the 
Pohakuloa  Training  Area.  Other 
alternatives  that  are  developed  during 
the  scoping  process  will  also  be 
evaluated. 

Notices  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
expressed  interest  in  this  proposal. 
Interagency  scoping  meetings  and  public 
scoping  meetings  will  be  held  in  the 
project  area.  Public  hearings  will  also  be 
held.  Information  on  the  time  and  place 
of  public  scoping  meetings  and  public 
hearings  will  be  provided  in  the  local 
news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  at  the  time  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20J205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Dated:  November  21, 1991. 
Larry  D.  Henry. 

Project  Development  Engineer,  Denver. 
(PR  Doc.  91-28774  Filed  11-29-91:  8:45  am] 
BtUJNQ  COOC  4S10-23-M 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Complianca 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  docs  not  anticipate 


scheduling  a  public  bearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSCM-87-2) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Communications  received  before 
January  8, 1992  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Arkansas  and  Missouri  Railroad 
(Waiver  Petition  Docket  Number  RSCM  87-2| 

The  Arkansas  and  Missouri  Railroad 
(AM)  was  granted  a  waiver  of 
compliance,  with  certain  conditions,  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive  in  1987.  The 
railroad  has  now  purchased  an 
additional  locomotive  for  which  they 
have  requested  an  extension  of  the 
waiver.  The  carrier  reports  there  have 
been  no  accidents  involving  glazing  nor 
any  incidents  of  vandalism. 

Ashtabula  Carson  |efferson  Railroad 

[Waiver  Petition  Docket  Number  RSCM  91- 
241 

The  Ashtabula  Carson  Jefferson 
Railroad  (ACJR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  railroad  operates  over 
approximately  6.25  miles  of  track 
between  Carson  and  Jefferson.  Ohio. 
The  area,  located  in  northeastern  Ohio, 
is  primarily  agricultural.  The  railroad 
reports  there  have  been  no  incidents  of 
vandalism  regarding  glazing. 

Michigan  Southern  Railroad  Company. 
Inc. 

[Waivtr  Petition  Docket  Number  RSCM  91- 
29) 

The  Michigan  Southern  Railroad 
Company.  Inc.  (MSO)  seeks  a 
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scheduling  a  public  bearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-87-2) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Communications  received  before 
January  8. 1992  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-6  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Arkansas  and  Missouri  Railroad 
(Waiver  Petition  Docket  Number  RSCM  87-2] 

The  Arkansas  and  Missouri  Railroad 
(AM)  was  granted  a  waiver  of 
compliance,  with  certain  conditions,  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive  in  1987.  The 
railroad  has  now  purchased  an 
additional  locomotive  for  which  they 
have  requested  an  extension  of  the 
waiver.  The  carrier  reports  there  have 
been  no  accidents  involving  glazing  nor 
any  incidents  of  vandalism. 

Ashtabula  Carson  (efferson  Raiboad 

[Waiver  Petition  Docket  Number  RSCM  91- 
24] 

The  Ashtabula  Carson  Jefferson 
Railroad  (ACJR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  railroad  operates  over 
approximately  6.25  miles  of  track 
between  Carson  and  Jefferson.  Ohio. 
The  area,  located  in  northeastern  Ohio, 
is  primarily  agricultural.  The  railroad 
reports  there  have  been  no  incidents  of 
vandalism  regarding  glazing. 

Michigan  Southern  Railroad  Company, 
Inc. 

JWaivLT  Petition  Docket  Number  RSGM  91- 
29] 

The  Michigan  Southern  Railroad 
Company.  Inc.  (MSO)  seeks  a 


permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives.  The  MSO  operates  over 
approximately  20  miles  of  track  in  an 
agricultural  area  of  southern  Michigan. 
The  railroad  reports  there  have  been  no 
problems  with  vandalism. 

Ohi-Rail  Corp. 

(Waiver  Petition  Docket  .Number  RSGM  91- 
30] 

The  Ohi-Rail  Corp.  (OHIC)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives.  The  OHIC  operates 
approximately  39.4  miles  of  track 
between  Hopedale  and  Minerxa,  Ohio. 
The  locomotives  are  used  primarily  for 
switching  in  a  yard  and  the  area  is 
entirely  rural.  The  carrier  states  the 
installation  of  FRA  glazing  would  be  an 
economic  hardship. 

The  Nimishillcn  and  Tuscarawas 
Railway  Company 

(Waiver  Petition  Docket  Number  RSGM  91- 
31 1 

The  Nimishillen  and  Tuscarawas 
Railway  Company  (NTRY)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  seven 
locomotives.  The  locomotives  were 
previously  covered  by  RSCM-82-12 
issued  to  their  prior  owner,  Mahoning 
Valley  Railway.  The  locomotives 
operate  the  majority  of  the  time  within 
the  Republic  Engineered  Steels  plant  at 
Canton,  Ohio.  The  locomotives  also 
operate  on  adjacent  interchange  tracks 
and  are  occasionally  hauled  "dead"  to 
another  plant  facility  at  Massillon,  Ohio. 
The  carrier  reports  that  installation  of 
certified  glazing  would  be  an  economic 
hardship. 

Alabama  Railroad  Company 

(Waiver  Petition  Docket  Number  RSGM  91- 
33] 

The  Alabama  Railroad  Company 
(ALAB)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  three  locomotives.  The 
railroad  operates  over  60  miles  of  track 
between  Flomaton  and  Beatrice. 
Alabama.  The  carrier  advises  the  area  is 
very  rural  and  not  prone  to  vandalism. 

Georgia  Marble  Railroad 

(Waiver  Petition  Docket  Number  RSGM  91- 
34] 

The  Georgia  Marble  Railroad  (GMA) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
two  locomotives.  The  railroad  operates 


seven  miles  of  track  between  their  plant 
at  Marble  Hill,  Georgia  and  interchange 
with  Georgia  Northeastern  Railroad 
Company  (GNRR)  at  Tate,  Georgia.  The 
locomotives  do  switching  on  %  miles  of 
the  GNRR  track.  The  railroad  reports 
there  have  been  no  incidents  of 
vandalism. 

Pigeon  River  Railroad  Company 

[Waiver  Petition  Docket  Number  RSCM  91- 
35] 

The  Pigeon  River  Railroad  Company 
(PGRV)  seeks  a  permanpnt  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive.  The  PGRV 
operates  approxim.ately  14  miles  of  track 
between  Ashley-Hudson  and 
Wolcottville,  Indiana.  This  is  a  rural 
farming  area  and  there  have  been  no 
incidents  of  vandalism  according  to  the 
railroad. 

Issued  in  Washington.  DC.  on  Novemljer 
IB,  1991. 

Grady  C.  Cothen,  |r., 
Associate  Adrn:\u'strator  for  Safety. 
|FR  Doc.  91-28725  Filed  11-29-91:  8:45  am] 
wixmc  CO06  «9i».«e-M 


Maritime  Administration 
(Docket  No.  S-886] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Request  To  Exceed  Its  Contractual 
Maximum  Sailing  Allowance  on  Trade 
Route  13  (U.S.  South  Atlantic  A  Gulf/ 
Mediterranean,  Black  Sea  and 
Portugal) 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes)  by  letter  dated  November  22. 
1991,  has  requested  that  the  Maritime 
Administration  grant  two  additional 
subsidized  sailings  on  Trade  Route  13 
(U.S.  South  Atlantic  &  Gulf/ 
Mediterranean,  Black  Sea  and  Portugal) 
in  1991.  Lykes  claims  that  a  result  of 
Desert  Shield  and  Desert  Storm,  the 
demand  for  U.S.-flag  liner  service  on  TR 
13  Increased  substantially  during  1991. 
According  to  Lykes.  the  US/ 
Mediterranean  and  Middle  East 
commercial  eastbound  container  market 
grew  by  99o  (almost  31,000  TEUs)  this 
year,  creating  additional  tonnage 
opportunities  in  which  Lykes  was  able 
to  participate.  Lykes  states  that  it  met 
this  increased  demand  through  a 
combination  of  a  four-containership 
Mediterranean  service  and  its  monthly 
Mediterranean  conventional  service.  In 
a  spirit  of  cooperation.  Lykes  introduced 
the  MV  MARGARET  LYKES  into  the 
Mediterranean  Service  at  the  end  of 
1990  to  provide  additional  relay  service 
to  the  Middle  East.  In  March  of  this 


year,  it  introduced  its  direct  Middle  East 
Container  Service  (Line  H),  using  its  TR 
18  privilege  off  of  its  TR  13  Serxice. 
Lykes  maintains  that  additional  U.S.- 
flag  container  service  on  TR  13  was  also 
required  as  a  result  of  the  drydocking  of 
four  Farrell  vessels  (in  February',  May. 
July  and  August  of  1991). 

As  a  result  of  the  foregoing  surge  in 
commercial  vessel  space  demand, 
through  October  31, 1991,  Lykes  had 
forty-two  (42)  sailings  on  TR  13.  It  is 
anticipated  by  Lykes  that  during  the 
period  November  1, 1991.  through 
December  31. 1991,  it  will  have  an 
additional  eight  (8)  sailings  on  this 
Trade  Route.  This  will  exceed  the 
maximum  number  of  subsidized  sailings 
permitted  under  Operating-Differential 
Subsidy  Agreement,  MA/MSB-451  in 
1991. 

Lykes's  statistics  indicate  that  there  is 
not  sufficient  U.S.-flag  tonnage  on  the 
berth  to  accommodate  the  cargo  which 
these  two  sailings  would  lift.  As  a  result. 
Lykes  believes  that  the  cargo  would 
move  on  foreign-flag  vessels,  which  is 
not  in  keeping  with  the  purposes  and 
policies  of  the  Merchant  Act.  1936  as 
amended. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
December  9, 1991. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.304  Operating-Differential 
Subsidies. 

By  Order  of  the  Maritime  Subsidy  Board. 

Dated:  November  27, 1991. 
Joel  C.  Richard. 
Assistant  Secretary. 
(FR  Doc.  91-28956  Filed  11-29-91:  8:45  am| 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  91-S6-IP-N0.1] 

Navistar  International  Transportation 
Corp.;  Receipt  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

Navistar  International  Transportation 
Corp.  (Navistar)  of  Fort  Wayne,  Indiana, 
has  determined  that  some  of  its  vehicles 
fall  to  comply  with  49  CFR  571.106, 
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"Brake  Moses."  and  has  fiied  nn 
appropriate  report  pursuant  fo  49  CFR 
part  573.  Navistar  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  el  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safely  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S7.3.7  of  Standaiti  No.  106 
specifies  that.  "Except  for  hose 
reinforced  by  wire,  an  air  brake  hose 
shall  withstand  a  tensile  force  of  eight 
pounds  per  inch  of  length  before 
separation  of  adjacent  layers."  On 
September  24. 1991.  Navistars  five  Parts 
Distribution  Centers  were  notified  by 
Anchor  Swan.  Ina  that  certain  cartons 
they  received  of  bulk  air  brake  hose, 
manufactured  in  1987.  failed  to  comply 
with  the  adhesion  requirements  of 
FMVSS  No.  106.  Navistar  supports  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

Navistar  believes  the  8  pound 
adhesion  test  set  forth  in  subparagraph 
S7.3.7  of  FMVSS  106  is  directly  derived 
from  SAE  standards  developed  in  the 
1960's.  It  is  further  believed  that  this  test 
provision  was  a  reflection  of  concern 
that  brake  hoses  experiencing  an 
adhesion  problem  under  a  vacuum 
condition  could  present  a  safety 
problem.  To  our  knowledge  no  air  brake 
hose  in  vehicle  air  brake  systems  are 
subjected  to  vacuum. 

In  the  Anchor  Swan  Defect  and 
Noncompliance  report  to  NHTSA  it  was 
stated  that  "NHTSA  had  determined 
that  low  adhesion  in  brake  hoses  can 
result  in  the  build  up  of  air  between 
plies.  The  trapped  air  can  cause  inward 
ballooning  of  the  hose,  resulting  in  slow 
reaction  of  the  brake  served,  or 
complete  malfunction  due  to  the  hose 
conduit  being  blocked  altogether." 

Navistar  does  not  believe  that  an 
inward  ballooning  will  occur.  However, 
if  it  could  occur.  Navistar  believes  that 
the  following  would  have  to  happen:  Air 
would  either  have  to  escape  (through) 
the  end  fitting  and  follow  the 
reinforcement  cord  to  a  weak  point  or 
air  would  have  to  permeate  the  tube  and 
build  a  pressure  differential  at  the 
reinforcement. 

It  seems  unlikely  that  once  by  the  end 
fitting,  the  air  would  not  vent  to  the 
atmosphere.  For  pressure  to  build  at  the 
reinforcement  due  to  permeation,  the 
permeation  rates  for  the  tube  and  cover 
would  have  to  be  significantly  different 


with  the  lube  having  a  much  higher  rate 
than  the  cover.  An  evaluation  by 
Anchor  Swan  has  shown  that  there  is  no 
significant  difference  in  the  permeation 
rale  between  the  tube  and  the  cover 
materials.  Because  the  cover  is  thinner, 
any  pressure  in  the  reinforcement  later 
would,  in  any  event,  result  is  a  - 
ballooning  of  the  cover,  not  an  internal 
ballooning  of  the  tube. 

Once  the  hose  is  made  into  an 
assembly  and  used  in  a  typical  air  brake 
system,  we  project  no  reduction  in  life 
expectancy  resulting  from  low  layer 
adhesion  as  compared  to  an  assembly 
containing  hose  meeting  the 
specification. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Navistar. 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  street,  SW.. 
Washington.  DC,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  2. 
1992. 

(15  U.S.C.  1417:  delegation  of  authority  at  49 
CFR  l.SO  and  49  CFR  501.8) 

Dated:  November  25. 1991.  ^ 

Barry  Felnice, 

Associate  Administrator  for  Rulemaking. 
(re  Doc.  91-28735  Filed  11-29-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infomnation  Collection 
Requlren>ent8  Submitted  to  0MB  for 
Review 

November  22. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0239. 

Form  Number  IRS  Form  5754. 

Type  Of  Review:  Extension. 

Title:  Statement  by  Person(s)  Receiving 

Gambling  Winnings. 
Description:  Section  3402(q){6)  of  the 
Internal  Revenue  Code  (IRC)  requires 
a  statement  by  the  person  receiving 
certain  gambling  winnings  when  that 
person  is  not  the  winner  or  is  one  of  a 
group  entitled  to  a  share  of  the 
winnings.  It  enables  the  payer  to 
properly  apportion  the  winnings  and 
withheld  tax  on  Form  W-2G.  We  use 
the  information  to  ensure  that 
recipients  are  properly  reporting  their 
income. 
Respondents:  Individuals  or  households, 
businesses  or  other  for  profit,  non- 
profit institutions,  small  businesses  or 
organizations. 
Estimated  Number  of  Respondents: 

306.000. 
Estimated  Burden  Hours  Per 

Respondent:  12  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

60.625  hours. 
OMB  Number:  1 545-0241 . 
Form  Number  IRS  Form  6177. 
Type  Of  Review:  Extension. 
Title:  General  Assistant  Program 

Determination. 
Description:  Internal  Revenue  Code 
(IRC)  section  51  gives  employers  a 
jobs  credit  for  hiring  certain  general 
assistance  (welfare)  program 
recipients.  IRC  section  51(d)(6)(B) 
requires  that  the  state  or  local  general 
assistance  program  be  certified  as  a 
qualified  program.  The  information  on 
Form  6177  is  used  to  determine  if  a 
program  is  qualified. 
Respondents:  State  or  local 

governments. 
Estimated  Number  of  Respondents: 

1.500 
Estimated  Burden  Hours  Per 

Respondent:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  250 

hours. 
Clearance  Officer  Garrick  Shear  (202) 
535-4279.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
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and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0239. 

Form  Number  IRS  Form  5754. 

Type  Of  Review:  Extension. 

Title:  Statement  by  Person(s)  Receiving 

Gambling  Winnings. 
Description:  Section  3402(q]{6)  of  the 
Internal  Revenue  Code  (IRC)  requires 
a  statement  by  the  person  receiving 
certain  gambling  winnings  when  that 
person  is  not  the  winner  or  is  one  of  a 
group  entitled  to  a  share  of  the 
winnings.  It  enables  the  payer  to. 
properly  apportion  the  winnings  and 
withheld  tax  on  Form  W-2G.  We  use 
the  information  to  ensure  that 
recipients  are  properly  reporting  their 
income. 
Respondents:  Individuals  or  households, 
businesses  or  other  for  profit,  non- 
profit institutions,  small  businesses  or 
organizations. 
Estimated  Number  of  Respondents: 

306,000. 
Estimated  Burden  Hours  Per 

Respondent:  12  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

60.625  hours. 
OMB  Number:  1 545-0241 . 
Form  Number  IRS  Form  6177. 
Type  Of  Review:  Extension. 
Title:  General  Assistant  Program 

Determination. 
Description:  Internal  Revenue  Code 
(IRC)  section  51  gives  employers  a 
jobs  credit  for  hiring  certain  general 
assistance  (welfare)  program 
recipients.  IRC  section  51(d)(6)(B) 
requires  that  the  state  or  local  general 
assistance  program  be  certified  as  a 
qualified  program.  The  information  on 
Form  6177  is  used  to  determine  if  a 
program  is  qualified. 
Respondents:  State  or  local 

governments. 
Estimated  Number  of  Respondents: 

1.500 
Estimated  Burden  Hours  Per 

Respondent:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  250 

hours. 
Clearance  Officer  Garrick  Shear  (202) 
535-4279,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 
OMB  Reviewer  Mile  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 


Office  Building.  Washington,  DC 
20S01. 
LoisK.f4eUM4. 

Departmentat  Reports.  Marmgement  Officer 
|FR  Doc.  91-28784  Filed  ll-2»-91;  8:45  am] 
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Public  Information  Collection 
Requiremewt*  SutMnitted  to  0M8  for 
Review 

\)a\si:  November  22,  1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirem€nt(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue.  NW^  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0025. 

SForm  Number:  IRS  Form  831. 

Type  ofRevieiv.  Resubmission. 

Title:  Affiliations  Schedule. 

Descripttorr.  Form  851  is  filed  by  the 
parent  corporation  for  itself  and  the 
affiliated  ootporations  in  the  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the 
tax  paid  by  each,  and  to  determine 
that  each  corporation  qualifies  as  a 
member  of  tiie  affiliated  group  as 
defined  in  section  1504. 

Respondents:  Farms.  Businesses  or  other 
for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeepen 
Recordkeeping — 8  hours,  51  minutes. 
Learning  about  the  law  or  the  form — 

3S  minutes. 
Preparing  and  sending  the  form  to 
IRS — 46  minutes. 

Frequency  of  Resonse:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  40,840  hours. 

Clearance  Officer.  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Revietrer.  Miio  Sunderhauf  (202) 
39S-W80.  Office  of  Management  and 


Budget.  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 
Lois  K.  Holiand. 

Dcpartfrrpntvl  Reports.  Management  Officer. 
(PR  Doc  91-28788  FBed  11-2&-91.  8:45  am] 
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Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "Grand  Tea  Company" 

action:  Notice  of  Application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "Grand  Tea 
Company,"  used  by  Thomas  Li  Ka 
Cheung,  a  citizen  of  Hong  Kong  with  an 
address  at  363  Queen's  Road  Central. 
Hong  Kong. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  tea. 
The  merchandise  is  manufactured  in 
Hong  Kong. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATE:  Comments  must  be  received  on  or 
before  January  31. 1992. 
ADDRESS:  Written  comments  should  be 
addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue.  NW.. 
(room  2104).  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jtobert  L.  Knapp,  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue.  NW.,  Washington,  DC  20229 
(202)  566-6956. 

Dated:  November  26, 1991. 
iohn  F.  AtwDod. 

Chief  fnte.'lectua!  Property  Rights  Branch. 
[VR  Doc.  91-28802  Filed  11-29-91:  8:45  am) 


Application  for  Recordation  of  Trade 
Name:  M-T-R.  Distributors  (P)  LTD 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  {  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 


recordation  under  section  42  of  the  Act 
of  July  5. 1946.  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "M.T.R. 
Distributors  (P)  Ltd.."  used  by  MTR 
Imports.  Inc..  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois. 
located  at  18  West  194  Holly  Avenue. 
Westmont,  Illinois  60559. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  various 
Indian  food  product  mixes  and  powers. 
The  merchandise  is  manufactured  in 
India. 

Before  final  action  is  t^ken  on  the 
applicatioa  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service. 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue.  NW.. 
(room  2104),  Washington,  DC  2§229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dolois  I'.  Cooper.  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229 
(202-566-6956). 

Dat<-d:  .November  26. 1991. 
John  F.  Aiwood. 

Chiff.  Inte!lvctua4  Property  Rights  Branch. 
|FR  Doc.  91-2fl8ro  Filed  11-29-91:  8:45  ara| 

BMJJNGCOM' 


Application  for  Recordation  of  Trade 
Name:  M.TJt.  Food  Products 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

summary:  Application  has  been  filed 
pursuant  to  S  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946,  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "M.T.R.  Food 
Products.,"  used  by  MTR  Imports,  Inc.,  a 
corporation  organized  under  the  laws  of 
the  State  of  Illinois,  located  at  18  West 
194  Holly  Avenue.  Westmont.  Illinois 
60559. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  various 
Indian  food  product  mixes  and  powers. 
The  merchandise  is  manufactured  in 
India. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
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arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  on 
or  before  January  31, 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue.  N\V.. 
(room  2104),  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper.  Intellectual  Property 
Rights  Branch.  1301  Constitution  Avenue 
NW..  Washington,  DC  20229  (202-566- 
6956). 

Dated:  November  26. 1991. 
John  F.  Atwood, 

Chief.  Intellectual  Property  Rights  Branch. 
[FR  Doc.  91-28804  Filed  11-29-91:  8:45  am] 

BILUNQ  COOE  4<30-02-M 


U.S.  Customs  Service 

Application  for  Recordation  of  Trade 
Nanfie:  "M.T.R.  Condiments" 

action:  Notice  of  Application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12.  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946.  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "M.T.R. 
Condiments."  used  by  MTR  Imports. 
Inc..  a  corporation  organized  under  the 
laws  of  the  State  of  Illinois,  located  at  18 
West  194  Holly  Avenue.  Westmont. 
Illinois  60559. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  various 
Indian  food  product  mixes  and  powers. 
The  merchandise  is  manufactured  in 
India. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  on 
01  before  January  31. 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customer  Service. 
Attention:  Intellectual  Property  Rights 
Bran(.h,  1301  Constitution  Avenue,  NW.. 
(room  2104),  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deloi.s  P.  Cooper,  Intellectual  Property 
Rights  Dranch.  1301  Constitution 


Avenue.  NW..  Washington.  DC  20229 
(202-566-6956). 

Dated:  November  26. 1991. 
)ohn  F.  Atwood, 

Chief,  Intellectual  Praperty  Rights  Branch. 
(KR  Doc.  91-28801  Filed  11-29-91:  8:45  am) 

BtLUNa  COOC  4«20-<»-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  301-06] 

Proposed  Determinations  Regarding 
ttie  People's  Republic  of  China's 
intellectual  Property  Laws,  Policies 
and  Practices:  Request  for  Public 
Comment 

AOENCY:  Office  of  the  United  Slates 
Trade  Representative. 
action:  Notice  of  proposed 
t'eterminations  pursuant  to  section 
304(a)(1)  of  the  Trade  Act  of  1974,  as 
amended  (Trade  Act).  19  U.S.C. 
2414))(1);  and  request  for  public 
comment  on  proposed  action  under 
section  301  of  the  Trade  Act. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  seeking  public 
comment  on  a  proposed  determination 
that  certain  acts,  policies  and  practices 
of  the  People's  Republic  of  China 
(China)  with  respect  to  its  protection 
and  enforcement  of  intellectual  property 
rights  are  unreasonable  and  constitute  a 
burden  or  restriction  on  United  States 
commerce.  The  USTR  is  also  seeking 
public  comment  on  appropriate  action 
under  section  301  in  response  to  these 
acts,  policies  and  practices. 
DATES:  Written  comments  from 
interested  persons  are  due  on  or  before 
January  2. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Fmery  Simon.  Deputy  Assistant  USTR 
(202)  395-6864.  Lee  Sands,  Director. 
China  and  Mongolian  Affairs  (202)  395- 
.S050.  or  Catherine  Field,  Associate 
General  Counsel  (202)  395-3432.  Office 
of  the  United  States  Trade 
Representative. 

SUPPtfMENTARY  INFORMATION:  On  May 
26. 1991,  pursuant  to  section  302(b){A)  of 
the  Trade  Act.  the  United  States  Trade 
Representative  initiated  an  investigation 
of  those  acts  policies  and  practices  of 
the  Government  of  China  that  were  the 
basis  for  identification  of  China  as  a 
priority  foreign  country  under  section 
182  of  the  Trade  Act.  These  included:  (1) 
Deficiencies  in  China's  patent  law.  in 
particular,  the  failure  to  provide  product 
patent  protection  for  chemicals, 
including  pharmaceuticals  and 
agricultural  chemicals,  (2)  lack  of 
copyright  protection  for  U.S.  workers 


not  first  published  in  China,  (3)  deficient 
levels  of  protection  under  the  copyright 
law  and  regulations.  (4)  inadequate 
protection  of  trade  secrets,  and  (5) 
deficient  enforcement  of  intellectual 
property  rights,  including  rights  in 
trademarks. 

Although  the  USTR  determined  on 
November  26,  to  extend  the 
investigation  because  the  relevant 
issues  are  complex  and  complicated  and 
require  additional  time  to  attempt  to 
resolve,  the  serious  effect  that  the  acts, 
policies  and  practices  of  the  Chinese 
government  have  on  U.S.  commerce 
indicate  that  USTR  should  be  prepared 
to  act  swiftly  if  further  progress  is  not 
made  quickly  to  resolve  all  of  the  issues. 
Therefore.  USTR  is  seeking  comments 
on  proposed  determinations  under 
section  304(a)(1)  of  the  Trade  Act. 

Proposed  Determinations  and  Action 

Based  on  the  failure  to  resolve  all  of 
these  issues  that  are  the  basis  of  this 
investigation,  the  USTR  proposes  to 
determine  pursuant  to  section 
304(a)(l)(A)(ii)  that  acts,  policies  and 
practices  of  the  Government  of  the 
People's  Republic  of  China  with  respect 
to  the  protection  and  enforcement  of 
intellectual  property  rights  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  United  States  commerce. 

In  the  event  that  the  USTR  makes 
such  a  determination,  the  USTR  must 
determine  what  action  to  take  under 
section  301  in  response.  Therefore,  the 
USTR  proposes  to  take  the  following 
action,  pursuant  to  the  authority 
provided  under  section  301(c)(1)(B)  of 
the  Trade  Act:  To  impose  increased 
duties  on  certain  products  of  the 
People's  Republic  of  China  to  be  drawn 
from  the  list  of  products  set  forth  in  the 
Annex  to  this  notice.  The  decision  on 
what  specific  products  could  be  subject 
to  increased  tariffs  will  take  into 
consideration  the  comments  provided. 

Public  Comment:  In  accordance  with 
section  304(b)  of  the  Trade  Act.  the 
USTR  invites  all  interested  persons  to 
provide  written  comments  on  the 
proposed  determinations.  With  respect 
to  the  issues  of  the  proposed  trade 
action  under  section  301,  interested 
persons  may  provide  comments  on:  (1) 
1  he  appropriateness  of  subjecting  the 
products  listed  in  the  Annex  to  this 
notice  to  an  increase  in  duties;  (2)  the 
levels  at  which  U.S.  customs  duties  on 
particular  products  should  be  set;  and 
(3)  the  degree  to  which  increased  duties 
might  have  an  adverse  effect  on  U.S. 
consumers  of  the  products  concerned. 
Comments  will  be  considered  in 
recommending  any  determination  or 
action  under  section  301  to  the  USTR. 
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not  first  published  in  China.  (3)  deficient 
levels  of  protection  under  the  copyright 
law  and  regulations,  (4)  inadequate 
protection  of  trade  secrets,  and  (5) 
deficient  enforcement  of  intellectual 
property  rights,  including  rights  in 
trademarks. 

Although  the  USTR  determined  on 
November  26,  to  extend  the 
investigation  because  the  relevant 
issues  are  complex  and  complicated  and 
require  additional  time  to  attempt  to 
resolve,  the  serious  effect  that  the  acts, 
policies  and  practices  of  the  Chinese 
government  have  on  U.S.  commerce 
indicate  that  USTR  should  be  prepared 
to  act  swiftly  if  further  progress  is  not 
made  quickly  to  resolve  all  of  the  issues. 
Therefore.  USTR  is  seeking  comments 
on  proposed  determinations  under 
section  304(a)(1)  of  the  Trade  Act. 

Proposed  Determinations  and  Action 

Based  on  the  failure  to  resolve  all  of 
these  issues  that  are  the  basis  of  this 
investigation,  the  USTR  proposes  to 
determine  pursuant  to  section 
304(a)(l)(A)(ii)  that  acts,  policies  and 
practices  of  the  Government  of  the 
People's  Republic  of  China  with  respect 
to  the  protection  and  enforcement  of 
intellectual  property  rights  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  United  States  commerce. 

In  the  event  that  the  USTR  makes 
such  a  determination,  the  USTR  must 
determine  what  action  to  take  under 
section  301  in  response.  Therefore,  the 
USTR  proposes  to  take  the  following 
action,  pursuant  to  the  authority 
provided  under  section  301(c)(1)(B)  of 
the  Trade  Act:  To  impose  increased 
duties  on  certain  products  of  the 
People's  Republic  of  China  to  be  drawn 
from  the  list  of  products  set  forth  in  the 
Annex  to  this  notice.  The  decision  on 
what  specific  products  could  be  subject 
to  increased  tariffs  will  take  into 
consideration  the  comments  provided. 

Public  Comment:  In  accordance  with 
section  304(b)  of  the  Trade  Act.  the 
USTR  invites  all  interested  persons  to 
provide  written  comments  on  the 
proposed  determinations.  With  respect 
to  the  issues  of  the  proposed  trade 
action  under  section  301.  interested 
persons  may  provide  comments  on:  (1) 
1  he  appropriateness  of  subjecting  the 
products  listed  in  the  Annex  to  this 
notice  to  an  increase  in  duties;  (2)  the 
levels  at  which  U.S.  customs  duties  on 
particular  products  should  be  set;  and 
(3)  the  degree  to  which  increased  duties 
might  have  an  adverse  effect  on  U.S. 
consumers  of  the  products  concerned. 
Comments  will  be  considered  in 
recommending  any  determination  or 
action  under  section  301  to  the  USTR. 


Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  January  2, 
1992.  Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Chairman. 
Section  301  Committee,  room  223.  USTR. 
600  17th  Street.  NW..  Washington.  DC 
20506. 


Comments  will  be  placed  in  a  file 
(Docket  301-66)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  for  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  (Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a 


contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  20  copies,  and  must 
be  accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  Docket 
which  is  open  to  public  inspection. 
Joshua  B.  Boltan. 
Genera!  Counsel. 

Annex 


HTS 
9ut>tieading 


2203  00.00 
.  2606.00.00 


2710.00.15 
2710.00.30 

2844.10.20 

2921.42.24 

2921.42.70 

2936.27.00 
2941.30.00 


I 


4202.11.00 
4202.31.60 
4203.10.40 

etovaoDOpL 

6102-90-OOpt. 

6103.19.40pL 
6103.39.20pt 
6103.49.30pL 


Artide 


(The  Ivacketed  language  in  this  list  has  been  included  only  to  clarity  tt>e  scope  of  the  numbered  sut>headings  inhich  are  t>eing  considered,  and 

Such  language  is  not  itself  interxled  to  describe  articles  iwhich  are  under  consideratioa} 
Beer  made  from  malt  I 

Alumir>ium  ores  and  corx^entrates. 

Petroleum  oils  and  oils  obtained  from  tMtumirtous  minerals,  other  than  crude,  preparations  not  else«vt>er«  spacrfied  or  included,  containing  t>y  nneight 
70  percent  or  more  of  (>etro<eum  oits  or  of  oils  obtained  from  txtuminous  minerals.  tt>es«  oils  ttetng  ttie  twsic  conMtuentt  ot  ttie  preparations 
Motor  fuel. 

Lubricating  oils  and  greases,  with  or  mnthout  additivies: 
Oils. 
Radioactive  cfiermcal  elements  and  radioactive  isotopes  (irK:luding  the  fissile  or  fertile  ct>emicai  elements  va  isoiapesl  and  ttiev  compounds. 
mixtures  and  residues  contaming  tt>ese  products: 
Natural  uramum  and  its  compounds;  alloys,  dtspersiona  fmcludng  cermets),  ceramic  products  and  macturaa  containing  natural  uranwm  or 
naiMral  uranium  compounds: 
Uranium  compounds 
Amine-tufKtion  compounds: 

Aromatic  mor>oamine$  and  their  derivatives:  satts  thereot: 
Aniline  derivatives  and  tt>eir  salts 

[Ariicles  provided  for  m  subheading  2921.42.10  through  2921.42.23.  inclusive]       \ 
Melanilic  acid:  and  Sulfamlic  acid 
Other 
[Fast  color  bases] 
Other: 
[Product*  descnbed  in  additional  US  rKJte  3  to  section  VI  of  the  HTSl 
Other 
ProvitaiTiirrs  and  vitamins,  natural  or  reproduced  by  synthesis  Ohcluding  natural  concentrates),  derivatrves  Itwreo*  Med  primanfy  as  vitamins,  and 
intermixtures  of  the  foregoing,  whettier  or  rK>t  in  any  soNent: 
Vitamins  arxl  ttieir  derivatives,  unmixed: 

Vitamin  C  (Ascorbic  acid)  and  its  derivatives. 
Antiotics: 

Tetracyclines  and  ttieir  derivatives;  salts  thereof. 
Trunks,  suitcases,  vanity  cases,  attache  cases,  bnefcases.  school  satchels,  spectacle  cases,  binocular  cases,  camera  eases,  musical  instrument 
cases,  gun  cases,  holsters  and  snnilar  containers;  traveling  bags,  toiletry  bags,  knapsacks  and  tMckpscks,  handtags,  shopping  bags,  wallets, 
purses,  map  cases,  cigarette  cases,  totiacco  pouches,  tool  bags,  sports  bags,  bottle  cases,  iewcky  boms,  powder  cases,  cutlery  c»ses  and 
similar  containers,  of  leather  or  of  composition  leattier.  of  plastic  sheeting,  of  textile  materials,  of  vulcanized  ftier  or  o*  pepertx)ard.  or  wholly  or 
mainly  covered  with  such  materials 
Trunks,  suitcases,  vanity  cases,  attactie  cases.  tKiefcases.  sctiool  satctiels  and  similar  containers 

With  outer  surface  of  leather,  of  composition  leattter  or  of  patent  letittier. 
Articles  of  a  kind  nonnally  carried  in  the  pocket  or  in  the  handtiag: 

With  outer  surface  of  leattier.  of  composition  leather  or  of  patent  leattter 
[Of  reptile  leather] 
Other. 
Articles  of  apparel  and  clothing  accessones,  of  leather  or  of  composition  leathsr 
Articles  ot  apparel: 
[Of  reptile  leather] 
Other 
Men's  or  boys'  overcoats,  carcoats,  capes,  cloaks,  anoraks  (including  ski-jackets),  windtxaakers  and  similar  articles,,  knitted  or  crocheted,  ott>er 
than  ttx>3e  of  heading  6103: 
0(  ottier  textile  materials: 

Containing  70  percent  or  more  'by  weight  of  silk  or  silk  waste. 

Women's  or  girls'  overcoats,  carcoats.  capes.  ckMiks.  anoraks  (including  ski-iackets),  windbreakers  and  SHmiar  artKles.  knlRed  or  croctieted.  other 
than  ttiose  of  heading  6104: 
Of  ottier  textile  materials: 

Containing  70  percent  or  more  t>y  weight  of  silk  or  silk  waste. 
Men's  or  boys'  suits,  ensemt>les.  suit-type  jackets,  blazers,  trousers,  bib  and  brace  overaMs.  breectws  and  shorts  iotwr  than  twimwear).  knitted  or 
croctieted: 
Suits: 
Of  other  textHe  matenals: 

Containing  70  percent  or  more  by  weight  of  siik  or  ailk  waste. 
Suit-^ype  jackets  and  blazers: 
CA  other  textile  matenair 

Containing  70  percent  or  noore  by  weight  of  silk  or  sXk  waste. 
Trousers,  t>ib  arx)  brace  overalls,  tireeches  and  sttorts- 
Of  other  textile  materials: 

Containing  70  percent  or  rTX>re  t>y  weight  of  silk  or  silk  waste. 
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HTS 
subheading 


Article 


Worsens  or  g-rts'  suits,  ensembles,  suit-type  iackets.  blazers,  dresses,  skirls,  divided  skirts,  trousers,  bib  and  brace  overalls,  breeches  and  shorts 
(other  ttian  swimwear).  knitted  or  crocheted; 
Suits: 

01  other  textile  materials: 
6104.l9.20pt.  Containing  70  percent  or  more  by  weight  o(  silk  or  silk  waste. 

Ensembles: 

Of  other  textile  materials; 
6104  29.20pt  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Suit-type  jackets  and  blazers; 
Of  other  textile  materials: 
6l04.39.20pt  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Dresses: 

01  otfier  textile  matenals: 
6'i 04.49.00pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Skirts  and  divided  skirts; 
Of  ottier  textile  materials: 
6104  59.20pt.  Containing  70  percent  of  more  by  weight  of  silk  or  silk  waste. 

Trousers,  bib  and  brace  overalls,  breeches  and  shorts; 
Of  ottier  textile  materials: 
6i04.69.30pt  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Mens  or  boys"  shirts,  knitted  or  crocheted: 
Of  other  textile  materials; 
6i05.90.30pt  Containing  70  percent  Of  more  by  weight  of  silk  or  silk  waste. 

Women's  or  girls'  blouses  and  shirts.  k"itted  or  crocheted; 
Of  other  textile  materials; 
Of  silk  or  silk  waste; 

6106  90.20pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste.  

Men's  or  boys'  unden»nts,  bnefs,  nigh;3h.rts.  pajamas,  bathrobes,  dressing  gowns  and  similar  atK:les.  knitted  Of  crocheted. 

Underpants  and  briefs: 

Of  other  textile  materials; 
6i07.l9.00pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Nightshirts  and  paiamas; 
Of  other  textile  materials: 
6i07.29.40pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Other 
I  Of  other  textile  materials: 

6107  99  40ot       '  Containing  70  percent  or  more  by  weight  of  silk  of  sak  waste.  ,  i,^;,,-^  -, 
99 4opt.       ^  ^^^^^  ^  con    ^ng  ^^^^  ^^^  ^^^  nightdresses,  pajamas,  negligees,  bathrobes,  dressing  gowns  and  smular  art«tes.  knitted  or 

crocfieted; 
Slips  and  petticoats; 

Of  ottier  textile  materials; 
6i08.i9.00pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Briefs  and  panties; 

Of  ott>ef  textile  materials: 
6106.29  OOpt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Nightdresses  and  pajamas; 
Of  other  textile  matenais: 

6108  39.20pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Other; 

Of  ottier  textile  materials; 
6l08.99.40pt.  Containing  70  percent  Of  rnore  by  weight  of  silk  Of  silk  waste. 

T-shirts,  singlets,  tank  tops  and  similar  garments,  knitted  or  crocheted: 

Of  other  textile  materials;  .;,  . 

6i09.90.20pt.  Containing  70  percent  Of  more  by  weight  of  silk  Of  silk  waste. 

Sweaters,  pullovers,  sweatshirts,  waistcoats  (vests)  and  similar  articles,  knitted  or  aocheted: 
I         Of  othiBf  textile  matenals; 
61  I0.90.00pt.       I  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Track  suits,  ski-suits  and  swimwear.  knitted  or  crocheted: 
Track  suits; 

Of  other  textile  materials: 
61 12.19.20pt.  Containing  70  percent  of  more  by  weight  of  silk  of  silk  waste. 

Other  gamients.  knitted  or  crocheted: 
Of  other  textile  materials: 
6l14.90.00pt.  Containing  70  percent  Of  more  by  weight  of  silk  or  silk  waste.  .         _^  ,^k^„  ...aK^j  «viii«<l  «ol««   knitted  or 

Party  hose,  tights   stockings,  socks  and  other  hosiery,  including  stockings  for  vancose  vems.  and  footwe»  wrthool  applied  soles,  knitted  or 

Cfoc^wtod' 
(Party  hose  and  tights;  Women's  full-length  or  knee-length  hosiery,  measuring  per  single  yam  less  than  67  decitexl 

Other: 

Of  otfier  textile  materials: 
61  I5.99.20pt.  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Gloves,  mittens  and  mitts,  knitted  or  cnx:tieted: 

[Gloves,  mittens  and  mitts,  impregnated,  coated  or  covered  with  plastics  or  rubber] 
Other: 

I  Of  other  textile  materials: 

61 16  99  80pt.  Containing  70  percent  or  nvjre  by  weigM  of  silk  or  silk  waste. 

1  Other  made  up  clothing  accessones,  knitted  or  crocheted;  knitted  or  crocheted  parts  of  garments  or  of  clothing  accessories: 
I         Shawls,  scarves,  mufflers,  mantitias.  veils  tnd  the  like; 
61 17.10.40  I  Conuining  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

I         Ties,  bow  ties  and  cravats; 
61 1 7.20.00pt.       i  Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 

Other  accessories; 
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esses,  skirts,  divided  skirts,  trousers,  bib  and  brace  overalls,  breeches  and  shorts 


HTS 
subheading 


silk  waste. 

«.  dressing  gowns  and  similar  articles,  knitted  or  crocheted. 


silk  waste.  ,.  ..  ^ 

!S.  pajamas,  negligees,  bathrobes,  dressing  gowns  and  similar  articles,  knitted  or 


r  silk  waste. 

wflstd 
iding  stockings  for  varicose  veins,  and  footwear  without  applied  soles,  knitted  or 

1  hosiery,  measuring  per  single  yam  less  than  67  decitexl 


r  silk  waste. 

ted  or  crocheted  parts  of  garrttents  or  of  clothing  accessones: 


6117.S0.00pt 
6117.90.00pt 

I 

6201.19.00pL 
6201.99.00pt 

6202.19.00pL 
6202.99.00pt 

6203.19.40pl 
6203.29.30pt 
6203.39.40pL 
6203.49.30pt 

6204.19.30pt 
6204.29.40pt 

.  6204.39.60 
6204.49.10 
6204.59.40pL 

6204.69.30pt. 

6205.90.20pt 
6206.10.00pt. 

6207.19.00pt 
6207.29.00pt 
6207.99.60pt 

620e.19.40pt 
6208.29.00pt 


Article 


Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Parts: 

Containing  70  percent  or  rrxxe  by  weight  of  silk  or  silk  waste. 
Men's  or  boys'  overcoats,  carcoats.  capes,  cloaks,  anoraks  (including  ski-jackets),  windbreakers  and  similar  articles  (including  padded,  sleeve'ess 
jackets),  other  than  those  of  heading  6203: 
Overcoats,  carcoats.  capes,  cloaks  and  similar  coats: 
Of  ottier  textile  matene's: 

Containing  70  percent  or  more  t>y  weight  of  silk  or  silk  waste. 
Anoraks  (including  ski-jackets),  windbreakers  and  similar  articles  (including  padded,  sleeveless  jackets): 
Of  ott>er  textile  nriatenals: ' 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Women's  or  girls'  overcoats,  carcoats,  capes.  ck>aks,  anoraks  (including  ski-jackets),  windbreakers  and  similar  articles,  (including  padded, 
sleeveless  jackets),  other  than  those  ol  heading  6204: 
Overcoats,  carcoats,  capes,  cloaks  and  similar  coats: 
Of  ottier  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Anoraks  (including  $ki-)ackets),  windbreakers  and  similar  articles  (including  padded,  sleeveless  lackets): 
Of  ott>er  textile  materials: 

Containing  70  percent  or  more  t>y  weight  of  silk  or  silk  vraste. 
Men's  or  boys'  suits,  ensembles,  suit-type  jackets.  t>lazers,  trousers,  bib  and  brace  overalls,  breeches  and  s-Sorts  (otfier  than  swinmwear) 
Suits: 

Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Ensembles: 

Of  other  textile  materials: 

Containing  70  percertt  or  more  by  weight  of  silk  or  silk  waste. 
Suit-type  jackets  and  blazers: 
Of  other  textile  materials: 

Containing  70  percent  or  more  t>y  weigftt  or  silk  or  silk  waste. 
Trousers,  bib  and  brace  overalls,  breeches  and  shorts: 
Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Women's  or  girls'  suits,  ensembles,  suit-type  jackets,  blazers,  dresses,  skirts,  divided  skirts,  trousers,  bib  and  brace  overalls.  breect>es  and  shorts 
(other  tttan  swimwear): 
Suits: 

Of  Other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Ensembles: 

Of  Other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Suit-type  jackets  and  blazers:  ^ 

Of  other  textile  materials: 
Other 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Dresses: 

Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Skirts  and  divided  skirts: 
Of  otfier  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Trousers,  bib  and  brace  overalls,  breeches  and  shorts: 
Of  other  textile  materials: 
Of  silk  or  silk  waste: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Men's  or  boys'  shirts: 

Of  other  textile  materials: 
Of  silk  or  silk  waste: 

Containirtg  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Women's  or  girls'  blouses,  shirts  and  shirt-Mouses: 
Of  silk  or  silk  waste; 

Containing  70  percent  or  more  by  weight  of  sHk  or  silk  waste. 
Men's  or  boys'   singlets  and  other  undershirts,   underpants,   briefs,  nightshirts,  pajamas,  bathrobes,  dressing  gowns  and  similar  articles: 
Underpants  and  briefs: 

Of  other  textile  materials: 

Containing  70  percent  or  more  by  weigtit  of  sHk  or  silk  waste. 
Nightshirts  and  pajamas: 
Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Other 

Of  ottier  textile  materials: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Woman's  or  girls'  singlets  and  other  undershirts,  slips,  petticoats,  briefs,  panties,  mghtdresses,  pajaTas.  negligees,  bathrobes,  dressing  gowns  and 
ihnlar  articles: 
Slips  and  petticoats: 

Of  other  textile  materials: 

Containing  70  percent  or  more  by  weiglit  of  sHk  or  silk  waste. 
Nightdresses  and  pajamas: 
Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  of  sHk  or  sHk  waste. 
Other. 

Of  other  textile  materials: 


61212 


F«d«iiai  RegyrtT  /  Vot-  5ft.  Na.  231  /  Monday.  Deconber  2.  1991  /  Noticw 


KTS 


e208:99.0QpL 
62t»90<0pt 

6M1.tt.20pt 
621t.1230pt 

62tt39  00pt 
S2n.49.00pt 

62:e.»0.l0pt 

ert2.io.20pt 

621 2.90  OOpt 

6213.1010pt 

62t2.K.10pt 

6215  lOOOpt 

6217.10  OOpt 
6217.90.10pt 


6403.^1^ 
6403^90 


6403.99  60 
6405  20  90 

7tT7J0.50 
7118.90.00 

73075150 
7307  93.30 
7316.11.00 


Article 


Of  silk  or  silk  waste: 

Containing  70  percent  or  more  by  weight  o»  silk  or  silk  waste. 
Bebies'  germents  and  ctothing  accessories: 
01  otber  tertile  meienels: 

Containing  70  percent  or  more  by  weigM  ol  si*  or  silk  waste. 
Track  suits,  ski-suits  ard  swwnwear.  other  gannents. 
Swirnwear 

Men's  or  Ixjys': 

Containing  70  petcaM  «  M«e  by  weight  o<  silh  or  sdk  was». 

Women's  or  g«rls': 

Containing  70  percent  or  nxye  by  wetgM  o«  si*  or  s*  waste. 
ESL;-suila} 

Olfar  garments,  men's  or  boys': 
Of  other  textile  materials: 

Containing  70  percent  or  more  by  weight  oJ  silk  or  silk  waste. 
Otter  garments,  men's  or  boys': 
Of  other  textile  metofieiac 

Containing  70  percent  or  more  by  weight  of  si*  or  si*  waste.  _  .    ._    .     ,.,„,.k^^ 

Brassiees.  girdlas,  cofsefa,  braces,  suspenders,  garters  a»»*  similar  artlcies  and  pertt  thereoi  whetfw  «•  no»  U***  or  crocheted. 
Bctssieres: 

Containing  lace,  net  or  embroidery: 

Corrtaining  70  percent  or  more  by  weigtM  of  srfk  or  silk  waste. 
Other 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
[G-rdies  and  panty  girdles;  Corsets] 
Orer 

Containina  70  percent  or  more  by  weight  of  si*  or  silk  waste. 
Handkerctvefs: 

Of  si*  or  silk  waste: 

Containing  70  percent  or  more  by  weight  of  silk  or  silk  waste. 
Shawl*,  scarves,  mufflers,  mantUlas,  veils  and  the  Wee; 
Of  silk  or  silK  wasta: 

ContawKflg  70  percent  or  (wer*  by  weigW  ad  ai»  or  s*  waste. 

Ties,  bow  ties  and  cravats: 
0(  silk  or  silk  waste: 

Containing  70  percent  or  more  by  weight  of  si*  or  silk  waste.  ,«__»»4-^ 

Other  rrwde  up  clothing  accessories;  parts  of  garments  »a»elo*inBacc9ssorie9.  other  than  lho««a»  !»•<*«»#*» 
Accessories: 

Containing  70  percent  or  more  by  weight  of  si*  or  si*  waste. 
Prrts: 

Containing  70  percent  or  more  by  weight  of  si*  or  si*  waste. 
Footwear,  with  outer  soles  of  njbber,  plastics,  leather  or  composition  leather  and  uppers  of  Iea1ft«r 
[A.ticles  provided  for  m  subheading  6403.11.30  through  6403.59  90,  indusivel 

Otfier  footwear 

Covering  the  ankle: 
[Welt  footwear] 
Other 

For  men,  youths  and  boys. 
For  other  persons. 
Other 
(Footwear  made  on  a  base  or  platfomi  of  wood) 
Other 

[Welt  footwear] 
Other 

For  men,  youths  and  boys. 
Other  Jootwsar 

W»th  uppers  of  textile  materials: 

[With  uppers  of  vegetable  fibers;  With  soles  and  uppers  of  woo!  felt] 
Other 
Imitaf  on  jewelry: 

[Of  base  metat. whether orint  pMatf with ppttdaua  m«M] 
ether 
[Articles  provided  for  in  subheading  7117,90.10  through  7117.90.30,  inclusive] 
Other 

Valued  over  cents  per  dozen  pieces  or  parts. 
Coin: 

[Coin  (other  than  goW  coin),  not  being  legal  tenderl 
Other 
Tube  or  p'pe  fittings  (for  example  couplings,  elbows,  sleeves),  of  iron  or  steel: 
[Cast  fittings:  Other,  of  stainless  steell 

eMMR 

Flanges: 
[Not  machined,  not  tooled  and  not  othenwise  processed  after  forging] 
Other 
Dtitt  wekling  ftttings: 

With  an  if«ide  dianoeter  of  less  than  360  mm: 
01  iron  or  nonalkjy  steel 
Chai^i  and  parts  ttiereof,  of  Iron  or  steel: 
Articulated  link  chain  and  part  tfieroof: 
Boiler  Cham, 
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Of  crocheted: 


t  o<  wool  felt] 


■117.90.30,  inclusive] 


I  Iron  or  steel: 


d  after  forging) 


HTS 
subheading 


7318.15.20 
731S.16.00 


7318.22.00 

B001. 10.00 
8001.20.00 


8425.49.00 
8505.11.00 
8509.80.00 

8516.71.00 
8516.79.00 

8519.91.00 

8520.20.00 
8520.31.00 

8525.20.50 


8527.11.60 

I 

8527.21.10 

8527.31.50 
8527.39.00 

8528.20.00 

I 

9102.12.80 


Article 


Screws,  bolts,  nuts,  coach  screws,  screw  hooks,  rtvets.  cotters,  cotter  ptns.  washers  (including  spnng  washers)  and  similar  articles,  of  iron  or  steel 
Threaded  articles: 

[Coach  screws:  Ottter  wood  screws:  Screw  hooks  and  screw  nngs:  Sell-tapping  screws] 
Other  screws  and  bolts,  whether  or  not  with  their  nuts  or  washers: 

Bolts  and  botts  and  their  nuts  or  washers  entered  or  exported  m  the  same  s.hipment 
Nuts. 
Non-ttveaded  articles: 

[Spnng  washers  and  otfier  lock  washers] 
Other  washers 
Unwrought  tin: 

Ttn,  not  alloyed. 
Tin  aHoys. 
Pulley  tackle  ar>d  hoists  other  than  skip  hoists:  winches  and  capstans:  jacks; 
Jacks;  hoists  of  a  kmd  used  for  raising  vehicles: 

[Bultt-in  jacking  systems  of  a  type  used  m  garages;  Other  jacks  and  hoists,  hydraulic] 
Other. 
Electromagnets:  permanent  magnets  and  articles  interxled  to  become  permanent  magnets  after  magnetizatioa  electromagnetk:  or  permar»eni 
magnet  chucks,  clamps  and  simitaf  holding  devices;  electromagnetic  couplings,  clutches  and  txakes:  electromagnetic  irtting  heads;  parts  t^e.•eof 
Permanent  magnets  and  articles  intended  to  become  permanent  magnets  after  magnetization: 
Of  metal 
Electromechnaical  don«estic  appliarx:es.  with  self-contained  electnc  motor;  parts  thereof: 

[Vacuum  deamers;  Fkxx  polishers;  Kitchen  waste  disposers  (disposals);  Food  grinders,  processors  and  mixers;  Iruit  or  vegetable  luce 

extractors] 
Other  appliances. 
Electric  instantaneous  or  storagewater  f>eaters  and  immerston  heaters;  electnc  space  heating  apparatus  ar<d  soil  heating  apoaratus;  eiectrottiermM: 
hairdressing  apparatus  (for  example,  hair  drivers,  hair  cur1ir>g  tong  heaters)  and  nand  dryers;  electnc  fiatirons:  ott^er  electrothermic  app'nances  o* 
a  kind  used  lor  domestic  purposes;  electrx:  heating  resistors,  ottwr  tt\an  ttx>se  of  heading  8545;  parts  thereof: 
(Articles  provided  for  m  sut>heading  8516.10.00  ttvough  8516.60.60.  inclusive] 
OttMr  eiectrott>ermic  appliances: 
Coffee  or  tea  makers. 
[Toasters] 
Other. 
Turntables,  record  players,  cassette  players  and  other  sound  reproducing  apparatus,  not  irtcorporating  a  sound  recordi.ig  device: 
[Coirv  or  tokervoperated  record  players;  Other  record  players;  Tumtat>le;  Transcnbirtg  ntachinesl 
Other  sourxl  reproducing  apparatus: 
Cassette  type. 
Magnetic  tape  recorders  and  ottter  sound  recording  apparatus,  wttether  or  rwt  incorporating  a  sound  reprodu&ng  device: 
[[>ctating  machines  not  capat>le  of  operating  witfiout  an  external  source  of  power] 
Telephone  answenng  machines. 

Other  magnetic  tape  records  irKorporating  sound  reproducing  apparatus: 
Cassette  type. 
Transmission  apparatus  for  radiotelephony,  radiotelegraphy,  radiobroadcastirtg  or  television,  whether  or  rwt  incorporabng  reception  apparatus  or 
sound  recording  or  reproducing  apparatus;  television  cameras: 
Transmission  apparatus  incorporating  reception  apparatus: 
[Transceivers] 
Other 

Cordless  handset  telephones. 
Reception  apparatus  for  radiotelephony.  radiotelegraphy  or  radiobroadcasting,  wtiether  or  not  comtx-wd.  in  the  same  housing,  with  sound  recording 
or  reprodiKing  apoaratus  or  a  clock: 
Raiobroadcast  receivers  capable  of  operating  witt>out  an  external  source  of  power,  including  apparatus  capable  ol  receiving  also  radotepf^ony 
or  radioteleraph: 
ComtMned  with  sound  recording  or  reproducirtg  apparatus: 

[Comt>inations  incorporating  tape  players  nvtiich  are  incapable  of  recording] 
Other 

[Radio-tape  recorder  combinations;  Radio-ptx>nograph  comt>inations]  j 

Other  > 

RadiotKoadcast  receivers  not  capable  of  operating  witfx>ut  an  external  source  of  power,  of  a  kind  used  in  motor  wehcies.  irx^luding  apparatus 
capat>ie  ol  receiving  also  radiotelepfiony  or  radiotelegraphy: 
Combined  with  sound  recording  or  reproducing  apparatus: 
Radio-tape  player  comt>inat)ons 
Ottier  radiotxoadcast  receivers,  irKluding  apparatus  capable  of  receiving  also  radiotelephor«y  or  radiotelegraphy: 
Combined  with  sound  recording  or  reproductng  apparatus: 

[Articles  designed  tor  connection  to  telegraphic  or  telephonic  apparatus  or  instruments  or  to  leiegrapf>ic  or  leiephor>ic  networks) 
Other 

[Comt>inations  incorporating  tape  players  which  are  incapable  of  recording] 
Other  combinations  incorporating  tape  recorders 
[f^  combined  with  sound  recording  or  reproduang  apparatus  but  combined  with  a  ctock] 
Other 
Televiskxi  receivers  (including  vKleo  monitors  and  video  projection  television  receivers),  whether  or  rxjt  combined,  m  the  same  ^^ojs-ng.  with 
radiotxoadcast  receivers  or  sound  or  video  recording  or  reproducing  apparatus: 
Black  and  white  or  other  monochrome. 
Wrist  watcties,  pocket  watches  and  other  watches,  irwiuding  stop  watches,  other  than  those  ol  f>eading  9101: 
Wrist  watches,  battery  powered,  whettier  or  rx>t  incorporating  a  stop  watch  facility: 
With  opto-electronic  display  only: 

[Articles  provided  for  in  subheading  9102.12.20  and  9102.12.40] 
Other. 
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|FR  Doc.  91-28971  Filed  11-29-91;  8:45  aip) 

BlUJNe  COM  31«M)1-M 

Implementation  of  ttte  Accelerated 
Tariff  Elimination  Provision  In  the 
United  States-Canada  Free-Trade 
Agreement;  Correction 

aqency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  a  third  and  final 
opportunity  for  filing  petitions  for 
accelerated  tariff  elimination  under  the 
United  States-Canada  Free-Trade 
Agreement  (FTA),  and  a  change  in  the 
procedure  for  filing;  correction. 

summary:  in  FR  document  91-27686 
appearing  at  page  58117  in  the  Federal 
Register  of  Friday,  November  15, 1991, 


orv  page  58118.  column  3,  paragraph  3 
(beginning  wftfi  the  number  6),  line  4,  the 
date  which  reads  1991  should  read  1992. 

Dated:  Norember  22. 1991. 

Assistant  U.S.  Tmde  Repf«»«ntative  for  North 

Ameriam  Affairs. 

(FR  Doc.  91-28782  Filed  11-29-91:  8:45  am] 

MLUNO  CODE  SItO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  of  the 
neadjurtwant  ol  Vietnam  and  Ottwf 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463)  on  October  6, 1972.  that  the 
Department  of  Veterans  Affairs 
Advisory  Committee  on  the 
Readfestmenf  of  Vietnam  and  other  War 
VeteraoA  has  been  renewed  {or  a  two 
year  period  bcguinkng  November  6, 1991, 
throogh  November  6, 1993. 

Dated:  NOTgnibtt  ZU 1991. 
By  direction  of  *e  Secretary: 
Diana  H.  Laadis, 

Committee  Management  Officer 

[FR  Doc  91-2S755  Filad  ll-2»-«t;  8:45  amj 
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of  the 
InamandOttter 


463)  on  October  6. 1972.  that  the 
Department  of  Veterans  Affairs 
Advisory  Committee  on  the 
Readfofltmenf  of  Vietnam  and  other  War 
Veteran*  has  been  renewed  for  a  two 
year  period  bcgmnmg  November  6, 1991, 
throogh  November  6. 1993. 

Dated:  Norembtt  ZU 1991. 
By  direction  of  *e  Secretary: 
Diane  H.  Laixfis. 

Committee  Management  Officer 

IFR  Doc.  B1-2B755  Fifcd  11-29-«;  8;45  amj 


Sunshine  Act  Meetings 


ider  the  Federal 
Act  (Pub.  L.  92- 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  o(  me^ngs  putiiished 
under  tpa  "Qov>ermnent  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3) 


FARM  CREDIT  ADIN1HI8TAT10N 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Nottce  is  hereby  giveir, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)).  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TMC:  The  special  meeting  of 
the  Board  was  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  November  26. 1991.  from 
1:30  p.m.  until  such  time  «s  the  Board 
concluded  its  business. 
FOR  FURTHER  IMFORMATtON  CONTACT: 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board.  (703) 
883^-X)3,  TDD  (703)  883-4444. 
ADDRtsS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  closed  to 
the  public.  The  matter  to  be  considered 
at  the  meeting  is: 

*  Closed  Session 
A.  New  Business 

1.  Farm  Credit  Administriilion  Budget 
Formulation 

Issues  for  Fiscsl  Vear  1993. 

Dated:  November  26. 1991. 
Curtis  M.  Andersoo. 

Secretary:  Farm  Credit  Admiwstnrtion  Board. 
|FR  Doc.  91-28885  Filed  11-26-91;  4:51  pra) 
WUJM  COK  S70S-01-N 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10;05  a.m.  on  Tuesday,  November  26. 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following; 

Mutters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
udministrative  enforcement  proceedings. 

Recommendation  regarding  the  liquidation 
of  depository  institutions'  assets  acquired  by 

*  Session  closed  to  the  public — exempt 
pursuant  to  S  U.S.C.  S  552h(c)(9). 


the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agency  of  those 
asitels: 

Case  No.  47.763 

Southeast  Bank,  National  Associaliun 
Miami,  Florida 

Application  for  waiv-er  of  the  cross- 
guuranty  provisions  of  the  Federal  Deposit 
Insurance  Act. 

Personnel  Matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andiew  C.  Hove,  Jr.. 
concurred  in  by  Mr.  Stephen  R. 
Steinbrink.  acting  in  the  place  and  stead 
of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency).  Director 
T.  Timothy  Ryan.  Jr.  (Office  of  Thrift 
Super\'ision).  and  Chairman  William 
Taylor,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (r)(4). 
(c)(6).  (c)(e).  (c)(9)(A)(ii),  and  (c)(9HB)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c).  (c)(4).  (c)(6).  (c)(8), 
(c)(9|(A)(ii),  and  (c)(9)(B). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC. 

Dated:  November  26,  1991. 
Federal  Deposit  insurance  Corporation. 
Robert  E.  Feldnen. 
Depufy  Executive  Secretary. 
|FR  Doc.  91-28941  Filed  11-27-91.  2:58  pni 

MLUNC  COM  •714-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

December  4. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  renaests  that  the  item  be  moved  to  the 
discussion  agenda. 


Federal   Regitlar 

Vol    5b.  No.  231 

Mundiiy.  Decemtter  2.  1991 

1.  Prnptosed  boundary  change  of  the 

Louisville  Branch  of  the  Federal  Reserve 
Bank  of  St.  Louts 

Dismission  Agenda: 

2.  Proposed  1992  Federal  Reserve  Bank 

bud^ts. 

3.  Cost  of  Federal  Reserve  ttotes  in  1992. 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note. — ^This  meeting  will  tje  rerx^rih-d  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
C(<pies  may  be  ordeied  for  $5  per  cassette  by- 
calling  [yiz)  452-3M4  or  by  writing  to: 
Friredom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Re»er\e  System. 
Wiishington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assislant  to  the  Boa'd;  (202)  452-3204. 

Dated;  November  27. 1991. 
Jennifer ).  Johmon. 

.■\ssociatf  Secretary  of  the  Board. 

|KR  Doc.  91-28953  Filed  lt-27-91:  2:59  pm| 

BILIINQ  COOC  01-CI1»-ai 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Wednesday,  December  4.  1991. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washingtun.  DC  20551. 

STATUS  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  Appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  27, 1991 
lennifer  |.  |ohnsoa. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28954  Filed  11-27-91:  2:59  pm| 

BILUNO  CODE  •210-01-M 
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1991 


FEDCRAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AMD  DATE:  4:00  p.m..  Thursday. 

December  5. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  betwen  20th  and  21st  Streets. 

N.W..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Beard;  (202  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  27. 1991. 
lennifer  |.  |ohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-28955  Filed  11-27-91:  2:59  pm| 

MUJNG  CODE  mO-OI-M 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  The  Board  of 

Directors 

TIME  AND  DATE:  8:30  a.m..  Wednesday. 

December  11, 1991. 

PlikCE:  Neighborhood  Reinvestment 

Corporation.  1325  0  Street.  NW.,  8th 

Floor  Board  Room.  Washington.  DC. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jeffrey  T.  Bryson.  General 

Counsel /Secretary  (202)  376-2441. 

AGENDA: 

I.  Call  to  Order 

II.  Approval  of  Minutes:  |uly  24. 1991.  Regular 

Meeting 


III.  Personnel  Committee  Report.  December  3. 

1991.  Closed  Meeting 

IV.  Treasurers  Report 

V.  Executive  Director's  Quarterly 

Management  Report 

VI.  Adjourn 
feffrey  T.  Br^'son. 
General  Counsel  Secretary. 

|FR  Doc.  91-28902  Filed  11-27-81;  2:56  am) 

WLUNO  CODE  7S7(M)1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  2.  9. 16,  and 

23. 1991. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  2 

Friday.  December  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  9 — ^Tentative 

Thursday.  December  12 

10:00  a.m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
1:30  p.m. 

Periodic  Meeting  v^ith  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 

Week  of  December  16— Tentative 

Monday.  December  16 

200  p.m. 
Briefing  on  Regulatory  Application  of  PRA 
(Public  Meeting) 

Tuesday.  December  17 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 

Thursday.  December  19 
lOMa.m. 


Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting) 

Week  of  December  23— TenUtive 

There  are  no  Commission  meetings  scheduled 
for  the  Week  of  December  23. 

ADOSTIONAL  INFORMATION: 

By  a  vote  of  4-0  on  November  22.  the 
Commission  determined  pursuant  to  U.S.C. 
5!>2b(e)  and  !  9.107(a)  of  the  Commission's 
niles  that  "Discussion  of  EPA  MOU  and  a 
BRC  Issue "  (Closed— Ex.  9  and  10).  be  held 
on  November  22  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  4-0  on  November  26.  the 
Commission  determine  pursuant  to  U.S.C. 
552b(e)  and  §  9.107(r)  of  the  Commission's 
rules  that  "Affirmation  of  Promulgation  of  a 
Final  Rule  Revoking  the  Vacated  Attorney 
Exclusion  Rule  for  NRC  Investigations  and 
inspections  and  Promulgation  of  a  Proposed 
Rule  Replacing  the  Vacated  Provisions  " 
(Public  Meetir^).  be  held  on  November  26 
and  on  less  than  one  week's  notice  to  the 
public. 

Note.— Affirmative  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL 
(RECORDING):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  November  26. 1991. 
William  M.  HUl.  )r.. 
Office  of  the  Secretary. 
\VR  Doc.  91-28920  Filed  11-27-91;  2:57  pm| 
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Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting) 

Week  of  December  23— TenUtive 

There  are  no  Commission  meetings  scheduled 
for  the  Week  of  December  23. 

ADDITIONAL  INFORMATION: 

By  a  vote  of  4-0  on  November  22.  the 
Commission  determined  pursuant  to  U.S.C. 
5.'>2b(e)  and  S  9.107(a)  of  the  Commission's 
mles  that  "Discussion  of  EPA  MOU  and  a 
BRC  Issue"  (Closed— Ex.  9  and  10).  be  held 
on  November  22  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  4-0  on  November  26,  the 
Commission  determine  pursuant  to  U.S.C. 
552h(e)  and  \  9.107(a)  of  the  Commission's 
rules  that  "Affirmation  of  Promulgation  of  a 
Final  Rule  Revoking  the  Vacated  Attorney 
Exclusion  Rule  for  NRC  Investigations  and 
Inspections  and  Promulgation  of  a  Proposed 
Rule  Replacing  the  Vacated  Provisions' 
(Public  Meeting),  be  held  on  November  26 
and  on  less  than  one  week's  notice  to  the 
public. 

Note.— Affirmative  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL 
(RECORDING):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  November  26. 1991. 
William  M.  HUl.  )r.. 
Office  of  the  Secretary. 
\VR  Doc.  91-28920  Filed  11-27-91:  2:57  pmj 
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Corrections 


This  section  of  the  FEDERAL  REGISTEfl 
contair^  editorial  corrections  of  previously 
published  Presidential,  Rule,   Proposed 
Rule,  and  ^4otice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.   Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewfiere  in  the 
issue 


OEPAfrnHEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

I  Docket  Na  91-148) 

Avaitabimy  of  Proposed  Revision  of 
Veterinary  Biologies  Memorandum  No. 
80a£5  Concerning  Eggs  for 
Production  of  Animal  Biological 
Products 

Correction 

In  notice  document  91-28805  beginning 
on  page  S607D  in  the  issue  of  Thursday. 
November  7. 1U91.  make  the  following 
correction: 

On  page  560^1,  in  the  first  column, 
under  DATES:,  i..  'le  third  line,  "January 
6, 1991"'  should  read  "January  6, 1992". 

HLUNO  COK  1M»«1-0 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (0MB) 

Correction 

In  notice  document  91-22361 
appearing  on  page  47064,  in  the  issue  of 
Tuesday,  September  17, 1991,  in  the 
second  column,  the  file  line  was  omitted, 
and  should  read  "(FR  Doc.  91-22361 
Filed  9-16-91:  8:45  am]". 

BHXMO  COK  1S0M1-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  141  and  142 

IWH-FRL-3868-S] 

Drinking  Water,  National  Primary 
Drinldng  Water  Regulations;  Total 
Conforms 

Correction 

In  rule  document  91-935  beginning  on 
page  1556  in  the  issue  of  Tuesday, 
January  15. 1991,  make  the  following 
correction: 

On  page  1557,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document. 
"FR  Doc.  91-925"  should  read  "FR  Doc, 
91-935". 

BILUNG  COOC  1$0»41« 


FEDERAL  MARITIME  COMMISStON 

American  President  Lines,  LTD., 
Agreements  FNed 

Correction 

In  notice  document  91-28365. 
beginning  on  page  56222,  in  the  issue  of 
Friday.  November  1, 1991.  make  the 
following  correction: 

On  page  56223,  in  the  first  column, 
"Agreement  No.:00224-2-585"  should 
read  "Agreement  No,:  224-200585". 

anXING  CODE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

(Regulation  No.  16] 
RIN  096O-AC26 

Suppiementel  Security  Income  for  ttie 
Aged,  Blind,  and  Disabled;  Subpart  P— 
Residence  artd  Citizenship 

Correction 

In  rule  document  91-25526  beginning 
on  page  55073,  in  the  issue  of  Thursday, 
October  24, 1991,  make  the  following 
correction: 


Federal  Register 
Vol.  56.  No   231 
Monday,  Deceber  2.  1991 


§416.1618    (Corrected! 

On  page  55076,  in  the  first  column,  in 
§  416.1618(d)(2),  in  the  third  line.  "(13)" 
should  read  "(13)". 

MLUNG  COOC  liM-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

(OR-1«M»2-«212-13;  62-02S;  OR-454441 

Exchange  of  Put>lic  Land.  Coos 
County,  Oregon 

Correction 

In  notice  document  91-26248 
appearing  on  page  56065  in  the  issue  of 
Thursday.  October  31, 1991,  make  the 
following  corrections: 

In  the  first  land  description  for 
Willamette  Meridian,  Oregon,  T.  25  S.,  R. 
13  W.,  Sec.  7  should  read  'Lots  5,  6,  8. 
SE V4SE V4SW  V4 ,  S  V2SE '/«SE V* NE 'A :": 
and  Sec.  18  should  read  "Lot  7,  EV^EViN 

wy4.". 

BILLING  COOE  1S0»«1« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IG-010-G1-0125-4212-13;  NMNM  651961 

Issuance  of  Exchange  Conveyance 
Document  and  Order  Providing  for 
Opening  of  Public  Land  in  San  Juan 
Co.;  NM 

Correction 

In  notice  document  91-25732  beginning 
on  page  55334  in  the  issue  of  Friday. 
October  25, 1991,  make  the  following 
correction: 

On  page  55335.  in  the  first  column,  in 
the  second  land  description  for  New 
Mexico  Principal  Meridian,  T.  31  N.,  R. 
10  W.,  in  sec.  10,  "NEV4SE'/4"  should 
read  "NE'/iSWV4". 

WLLINQ  COOE  ISOS-OI^O 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

President's  Committee  on  the  Arts  and 
the  Humanities;  Meeting 

Correction 

In  notice  document  91-22277 
appearing  on  page  47108  in  the  issue  of 


6128^ 
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Tuesday,  September  17. 1991.  in  the 
second  column,  in  the  file  line,  at  the 
end  of  the  document,  "FR  Doc.  2227" 
should  read  "FR  Doc.  91-22277". 

BILUNG  CODE  1S0S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29851;  File  No.  SR-Amea- 
91-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  New  Listing  Standards  for 
Emerging  Growth  Companies 

Correction 

In  notice  document  91-26074  beginning 
on  page  55938.  in  the  issue  of 


Wednesday.  October  30. 1991,  make  the 
following  correction: 

The  table  on  page  55959  should  have 
appeared  as  set  forth  below: 


Numerical  Criteria 

Origmal 

Mwilanance  (Al) 

CompaniM  not  praswiUy  traded  in  NASOAO 

Convaniat  pcaaantly  tradad  in  NASOAO 

Ragutar 

Alternate 

Ragulv 

Altemat* 

R.^ 

Altsmala 

$4M                       

S3M 

$2M...- 

|1M....„ 

«2.SM 

*3M 

$2M 

»2M 

$2M 

$2M 

$25*4 

I2M - -.... 

Ovar  $10M 

Sill 

$2M 

Capital  &  Sorp»us - 

$2.5M 

S500.000 

250.000  aha.. 

300 

S1M 

400.000  iha 

300 

$2 

250  000  Ih* 

250.000  Shs 

250.000  ShS 

PoWk  F(o«t 

300 

$3          

300 

300 

$1 - 

Baton.  $1 

$1 - 

Below  SI 

BtLUNG  CODE  tSOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
(Airspace  Docket  No.  91-AGL-12] 

Proposed  Alteration  of  Transition 
Area;  Austin,  Minnesota 

Correction 

In  proposed  rule  document  91-27385 
beginning  on  page  57866  in  the  issue  of 


Thursday.  November  14, 1991,  make  the 
following  corrections: 

On  page  57867,  in  the  third  column, 
under  The  Proposed  Amendment,  in  the 

last  line,  "(24  CFR should  read  "{14 

CFR  ***".;  and  two  lines  above  the 
signature,  "Des  Plains"  should  read 
"Des  Plaines". 

BILLING  CODE  1505-01-0 


1991 


UMI 


Monday.  Decmber  2.  1991  /  Corrections 


EXCHANGE 

11;  File  No.  SR-Amex- 

ganizations;  Notice 
ed  Rule  Change  by 
k  Exchange,  Inc. 
sting  Standards  for 
Companies 


nt  91-26074  beginning 
le  issue  of 

AL  Criteria 


Wednesday.  October  30, 1991,  make  the 
following  correction: 

The  table  on  page  55959  should  have 
appeared  as  set  forth  below: 


Original 


>AQ 


Convanim  prMwiMy  tradw)  in  NASOAO 


Regular 


$2M 

$1M 

I2.SM 

250.000  ihS. 

300 

$1 


AltamaM 


$2M 

$2M 

(2.5M 

2SO.O0O  Shs . 

300 

Below  $1 


MtinMnance  (Al) 


Regular 


$2M 

SIM -... 

$500.000 

250.000  aha. 

300 

$1 


AHemale 


$2M 

S2M 

$1M 

250.000  Sha 
300 

Below  SI 


TRANSPORTATION 
Administration 

}.  91-AGL-12] 

on  of  Transition 
lesota 

document  91-27385 
57866  in  the  issue  of 


Thursday.  November  14, 1991,  make  the 
following  corrections: 

On  page  57867,  in  the  third  column, 
under  The  Proposed  Amendment,  in  the 

last  line,  "(24  CFR should  read  "(14 

CFR  ***".;  and  two  lines  above  the 
signature,  "Des  Plains"  should  read 
"Des  Plaines". 

WLUNG  CODE  150S-01-O 


Monday 
December  2,  1991 


Part  II 

Department  of 
Agriculture 

Cooperative  State  Research  Service 

Grants  and  Cooperative  Agreements; 
Availability,  etc.:  Competitive  Research 
Program 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Competitive  Research 
Initiative  Grants  Program  (Competitive 
Research  Grants  Program);  Fiscal  Year 
1992:  Solicitation  for  Applications 

Applications  are  invited  for 
competitive  grant  awards  in  agricultural, 
forestry  and  related  environmental 
sciences  under  the  National  Competitive 
Research  Initiative  Grants  Program 
(NCRIGP)  administered  by  the  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service 
(CSRS),  for  fiscal  year  1992. 

The  authority  for  this  program  is 
(.ontained  in  section  2(b)  of  the  Act  of 
August  4, 1965,  as  amended  by  section 
:  ijlo  of  the  Food.  Agriculture, 
Consen'atidP.  and  Trade  Act  of  1990 
(FACT  Aa)  [7  U.S.C.  450i(b)).  Under  this 
program,  subject  to  the  availability  of 
funds,  the  Secretary  may  award 
competitive  research  grants,  for  periods 
not  to  exceed  five  years,  for  the  support 
of  research  projects  to  further  the 
programs  of  the  Department  of 
Agriculture  (USDA).  Proposals  may  be 
submitted  by  any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individual. 
Proposals  from  scientists  at  non-United 
States  organizations  will  not  be 
considered  for  support. 

Section  734  of  Public  Law  No.  102-142 
an  Act  Making  Appropriations  for 
Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  for  the  Hscal  year  ending 
September  ,30, 1992.  and  for  other 
purposes,  prohibits  CSRS  from  using  the 
funds  available  for  the  NCRIGP  for 
fiscal  year  1992  to  pay  indirect  cost«  on 
competitively-awarded  research  grants 
that  exceed  14  per  centum  of  the  total 
direct  costs  under  each  award. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The 
regulations  governing  the  NCRIGP,  7 
CFR  part  3200,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  niles 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects:  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations.  7  CFR  part  3015;  and  (c)  the 
USDA  Uniforn\  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Govemmonis,  7  CFR  part  3016. 


Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  PoHcy  Act  of  1977,  as  amended 
by  section  1602  of  the  FACT  Act 
requires  that  research  supported  by  the 
NCRIGP  address,  among  other  things, 
one  or  more  of  the  following  purposes  of 
agricultural  research  and  extension:  (1) 
Continue  to  satisfy  human  food  and 
fiber  needs;  (2)  enhance  the  long-term 
viability  and  competitiveness  of  the 
food  production  and  agricultural  system 
of  the  United  States  within  the  global 
economy;  (3)  expand  economic 
opportunities  in  rural  America  and 
enhance  the  qualify  of  life  for  farmers, 
rural  citizens,  and  society  as  a  whole;  (4) 
improve  the  productivity  of  the 
American  agricultural  system  and 
develop  new  agricultural  crops  and  new 
uses  for  agricultural  commodities;  (5) 
develop  information  and  systems  to 
enhance  the  environment  and  the 
natural  resource  base  upon  which  a 
sustainable  agricultural  economy 
depends;  or  (6)  enhance  human  health 
by  fostering  the  availability  and 
affordability  of  a  safe,  wholesome,  and 
nutritious  food  supply  that  meets  the 
needs  and  preferences  of  the  consumer 
and  by  assisting  farmers  and  other  rural 
residents  in  the  detection  and 
prevention  of  health  and  safety 
concerns. 

The  Secretary  of  Agriculture  has 
identified  several  specific  areas  to 
support  American  agriculture  in  the 
1990s  including:  alternative  fuels,  new 
products  and  processes,  mechanisms  for 
expanding  markets  abroad,  providing 
the  public  with  a  safe  and  wholesome 
food  supply,  and  protecting  the  land  and 
water  for  future  generations,  while 
ensuring  the  farmers  the  best  return  on 
their  efforts.  Furthermore,  the  Secretary 
has  identified,  global  change, 
information  technology  systems,  rural 
development  and  biotechnology,  and 
strengthening  of  the  Nation's 
agricultural  research  capabilities  as  key 
parts  of  the  Department's  agenda. 

Specific  Research  Divisions  To  B« 
Supported  in  Fiscal  Year  1992 

CSRS  is  soliciting  proposals,  subject 
to  the  availability  of  funds,  for  support 
of  high  priority  research  of  importance 
to  agriculture,  forestry  and  related 
environmental  sciences,  in  the  following 
Research  Divisions: 

Natural  Resources  and  Environment 

($17,039  M) 
Nutrition,  Food  Quality,  and  I  Icalth 

($6,153  M) 
Animal  Systems  ($23,666  M) 
Plant  Systems  ($37,866  M) 
Markets.  Trade,  and  Policy  ($3,787  M) 


Processing  Antecedent  to  Adding  Value 

or  Developing  New  Products  ($3,787 

Ml 

Pursuant  to  the  provisions  of  section 
2(bMl0)  of  the  Act  of  August  4. 1965,  as 
amended  by  section  1615  of  the  FACT 
Act  (1965  Act,  as  amended)  no  less  than 
10  percent  ($9,230  M)  of  the  available 
funds  listed  above  will  be  made 
available  for  Agricultural  Research 
Enhartcement  Awards  (excluding  New 
Investigator  Awards),  and  no  more  than 
2  percent  ($1,846  M)  of  the  available 
funds  listed  above  will  be  made 
available  for  equipment  grants.  Further, 
no  less  than  20  percent  ($18,460  M)  of 
the  funds  listed  above  shall  be  made 
available  for  grants  for  research  to  be 
ccmducted  by  multidisciplinary  teams, 
and  no  less  than  20  percent  ($18,460  M) 
of  the  funds  listed  above  shall  be  made 
available  for  grants  for  mission-linked 
research  grants.  (See  below). 

The  opportunities  for  research  in  the 
above  areas  have  been  underscored  as  a 
means  of  providing  the  scientific  and 
technological  advances  urgently  needed 
for  meeting  major  challenges  now  facing 
agriculture  in  the  United  States.  Many 
agricultural  and  scientific  communities, 
among  them  the  Board  on  Agriculture  of 
the  National  Research  Council,  the  State 
Experiment  Station  Committee  on 
Organization  and  Policy,  the  Joint 
Council  on  Food  and  Agricultural 
Sciences,  the  National  Agricultural 
Research  and  Extension  Users  Advisory 
Board,  users  communities,  USDA 
agencies,  and  professional  and  scientific 
groups  have  called  for  an  increased 
investment  in  competitively  awarded 
research  as  a  means  of  providing  new 
knowledge  for  improved  national 
agricultural  competitiveness, 
sustainability,  and  economic 
performance;  for  credible  environmental 
stewardship;  for  improved  human 
health;  and  for  the  revitalization  of  rural 
communities. 

Research  is  needed  which  will  form  a 
broad  base  of  knowledge  for  addressing 
cost-effective  prevention  and  solution  of 
problems  associated  with  agricultural 
production,  particularly  for  generating 
production  systems  that  are  sustainable 
both  environmentally  and  economically; 
for  developing  means  to  protect  natural 
resources  and  wildlife;  for  optimizing 
national  and  international  economic 
factors;  for  optimizing  livestock  and 
crop  quality  and  productivity;  for 
protecting  human  health  and  food 
safety;  for  finding  new  uses  of 
agricultural  products,  including  use  as 
fuel;  uid  for  adding  value  to  all  stages  of 
agricnitural  products.  To  provide  this 
knowledge,  research  in  the  following  six 
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specific  research  divisions  will  be 
supported: 

S'atural  Resources  and  the  Environment 

Increased  knowledge  is  necessary  to 
develop  innovative  techniques  for 
prudent  management  of  our  nation's 
natural  resources  and  for  addressing 
potential  environmental  problems  such 
as  UV-B  radiation  and  global  climate 
change.  Accordingly,  in  the  area  of 
Natural  Resources  and  the  Environment, 
research  programs  will  include:  Water 
Quality.  Plant  Responses  to  the 
Environment.  Forest/Rangeland/Crop 
Ecosystems,  and  Improved  Utilization  of 
Wood  and  Wood  Fiber.  Research 
opportunities  in  forest  biology  will  be 
provided  in  the  above  four  program 
areas,  as  well  as  in  all  programs  in  the 
Plant  Systems  research  area. 

Nutrition,  Food  Quality,  and  Health 

In  response  to  the  increased 
awareness  of  the  dependency  of  optimal 
human  health  on  optimum  nutrition  and 
food  quality,  research  opportunities  on 
nutritional  requirements  for  optimal 
health  will  be  continued.  Research 
proposals  will  be  supported  in  food 
safety,  specifically  focused  on  microbial 
agents  responsible  for  food-borne 
illness. 

Animal  Systems 

Research  across  a  broad  range  of 
animal  science  areas  is  needed  to 
enhance  animal  production  efficiency,  to 
improve  animal  products,  and  to  better 
protect  the  health  and  well-being  of 
animals  of  agricultural  importance 
including  aquaculture  species. 
Accordingly,  research  areas  will 
include:  Reproductive  Biology  of 
Animals,  Cellular  Growth  and 
Developmental  Biology  of  Animals. 
Animal  Molecular  Genetics,  and 
Mechanisms  of  Animal  Disease. 

Plant  Systems 

The  Plant  Genome  program  will 
continue  to  provide  opportunity  in 
mission-oriented  research  targeted  for 
the  identification,  characterization, 
alteration,  and  manipulation  of  genes 
controlling  traits  of  agricultural 
importance.  This  program  area  is  part  of 
the  larger  USDA  Plant  Genome 
Research  Program.  The  Photosynthesis 
Program  has  been  expanded  to  cover 
proposals  in  plant  respiration  and 
metabolism  in  chloroplasts  and 
mitochondria  and  is  now  named 
Photosynthesis/Respiration.  Other 
NCRIGP  programs  in  the  FY  91  Plant 
Systems  (Nitrogen  Fixation  and 
Metabolism:  Plant  Genetic  Mechanisms 
and  Molecular  Biology;  Plant  Growth 
and  Development;  Plant  Pest 


Interactions;  and  Alcohol  Fuels)  will 
continue  in  FY  1992. 

Markets.  Trade,  and  Policy 

In  the  increasingly  competitive  global 
market  environment,  exports  of 
commodities  and  value-added  products 
need  to  be  increased  in  ways  that  can 
revitalize  rural  economies.  Accordingly, 
the  new  area  of  Markets,  Trade,  and 
Policy  has  been  established  as  an 
important  component  of  the  NCRIGP. 
Research  will  be  supported  in  two  areas: 
(1)  Market  Assessments, 
Competitiveness  and  Technology 
Assessments,  and  (2)  Rural 
Development. 

Processing  Antecedent  to  Adding  Value 
or  Developing  New  Products 

In  response  to  a  growing  awareness  of 
the  need  to  enhance  the  competitive 
value  and  quality  of  U.S.  agricultural 
and  forestry  products,  the  area  of 
Processing  Antecedent  to  Adding  Value 
or  Developing  New  Products  has  been 
developed  as  a  second  new  program  of 
the  NCRIGP.  Research  will  be  supported 
in  the  area  of  Processing  for 
Development  of  New  Value-Added 
Products  and  should  focus  on 
developing  new  uses  for  agricultural 
materials  by  improving  efficiencies  in 
the  processing  of  raw  products  as  well 
as  on  processing  and  preservation 
methods  for  converting  agricultural 
materials  into  value-added  food  and 
non-food  products. 

While  basic  guidelines  are  provided  to 
assist  members  of  the  scientific 
community  in  assessing  their  interest  in 
the  program  areas  and  to  describe  areas 
where  new  information  is  vitally 
needed,  the  guidelines  are  not  meant  to 
establish  boundaries  or  to  discourage 
the  creativity  of  potential  applicants. 
The  USDA  encourages  submission  of 
innovative  projects  that  are  "high-risk", 
as  well  as  innovative  proposals  with 
potential  for  more  immediate 
application.  In  all  instances,  innovative 
research  will  be  given  high  priority. 

For  research  addressing  biological 
issues,  agriculturally  important 
organism(s)  should  be  used  to 
accomplish  the  research  objectives.  The 
use  of  other  organisms  as  experimental 
model  systems  must  be  justified  relative 
to  the  goals  of  the  appropriate  research 
program  areas  and  to  the  long-term 
objectives  of  USDA. 

Types  of  Proposals 

Under  the  NCRIGP.  CSRS  may  make 
project  grants,  including  renewals  to 
existing  NCRIGP-funded  projects,  to 
support  research,  including  research 
conferences,  and  to  improve  research 
capabilities  in  selected  areas  related  to 


the  food  and  agricultural  sciencesi  7 
CFR  3200.1  (a)  states  that  each  year 
CSRS  will  announce  through  publication 
of  a  Notice  the  high  priority  research 
areas  and  categories  to  improve 
research  capabilities  for  which 
proposals  will  be  solicited  and  the 
extent  that  funds  are  available  therefor. 
The  NCRIGP  solicit!,  proposals  that  are 
single  or  multidisciplinary,  fundamental 
or  mission-linked.  The  following 
definitions  apply: 

•  Fundamental  Research:  Research 
that  tests  scientific  hypotheses  and 
provides  basic  foundation  knowledge 
that  supports  applied  research  and  from 
which  major  conceptual  breakthroughs 
are  expected  to  occur. 

•  Mission-linked  Research:  Research 
on  specifically  identified  agricultural 
problems  which,  through  a  continuum  of 
efforts,  provides  information  and 
technology  that  may  be  transferred  to 
users  and  may  relate  to  a  product  or 
process. 

•  Multidisciplinary  Research: 
Research  in  which  scientists  from  two  or 
more  disciplines  are  collaborating 
closely  for  a  common  goal 

Note  to  Multidi8ciplinar>'  Research 
Teams:  The  NCRIGP  recognizes  the 
value  of  research  performed  as  a  team 
effort  and  recommends  the  following  be 
taken  into  consideration  when 
assembling  a  research  team  and 
constructing  a  proposal 

In  order  to  be  competitive  the  number 
of  objectives  and  the  level  of  personnel 
involved  in  the  p^posal  should  be 
appropriate  to  the  NCRIGP  program 
area  and  to  the  research  proposed.  A 
clear  management  strategy  should  be 
provided  which  identifies  the  effort  of 
each  member  of  the  team.  Participation 
should  be  limited  to  those  investigators 
integral  to  the  proposed  research  and 
should  not  include  investigators  or 
objectives  peripheral  to  the  hypothesis 
being  tested.  It  is  unlikely  that  requests 
for  more  than  three  years  of  funding  will 
be  supported. 

The  project  types  for  which  proposals 
are  solicited  are: 

/.  Conventional  Projects 

(a)  Standard  Research  Grants 

Research  will  be  supported  that  is 
fundamental  or  mission-linked 
performed  by  individual  investigators, 
co-investigators  within  the  same 
discipline,  or  multidisciplinary  teams. 
Any  State  agricultural  experiment 
station,  college,  university,  other 
research  institution  or  organization. 
Federal  agency,  private  organization, 
corporation  or  individual  may  apply. 
The  research  proposed  must  be  solicited 
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specifically  in  the  research  program 
areas  described  herein. 

(b)  Conferences 

Scientific  meetings  that  bring  together 
scientists  to  identify  research  needs, 
update  information,  or  advance  an  area 
of  research  are  recognized  as  integral 
parts  of  research  efforts.  Support  for  a 
limited  number  of  such  meetings 
covering  subject  matter  encompassed  by 
this  solicitation  will  be  considered  for 
partial  or,  if  modest,  total  support  These 
proposals  should  be  submitted  to  the 
appropriate  research  program  areas 
described  in  this  solicitation.  Applicants 
considering  submission  under  this 
category  are  strongly  advised  to  consult 
the  appropriate  NCRIGP  staff  before 
preparation  and  submission  of  the 
proposal.  Any  State  agricultural 
experiment  station,  college  or  university, 
other  research  institution  or 
organization.  Federal  agency,  private 
organization,  corporation,  or  individual 
is  an  eligible  applicant  in  this  area. 

//.  Agricultural  Research  Enhancement 
A  wards 

In  order  to  contribute  to  the 
enhancement  of  research  capabilities  in 
the  research  program  areas  described 
herein,  the  second  part  of  this 
solicitation  solicits  applications  for 
competitive  grants  to  be  awarded  in  the 
following  categories: 

(a)  Postdoctoral  Fellowships 

In  accordance  with  section  2(b)(3)(D) 
of  the  1965  Act,  ^s  amended,  individuals 
who  have  recently  received  or  will  soon 
receive  their  doctoral  degree  are 
encouraged  to  submit  proposals.  These 
proposals  can  be  submitted  directly  by 
the  individual  or  through  an  institution. 
The  following  requirements  apply:  (1) 
The  doctoral  degree  must  be  received 
after  )aauary  1, 1989  and  no  later  than 
lune  15, 1992;  (2)  the  individual  must  be 
a  citizen  of  the  United  States;  (3)  the 
proposal  must  contain  documentation 
that  (a)  arrangements  have  been  made 
with  an  established  investigator  with 
regard  to  all  necessary  facilities  and 
space  for  conduct  of  the  research  and 

(b)  that  the  host  institution  has  been 
informed  of  these  arrangements;  and  (4) 
the  research  proposed  must  be  solicited 
in  and  directly  submitted  to  one  of  the 
program  areas  described  in  this 
document.  The  proposal  should  initiate 
the  individual's  independent  program. 
rather  than  supplement  or  augment 
research  programs  in  the  laboratory  of 
the  established  investigator. 
Postdoctoral  awards  are  limited  to  two 
year's  duration  and  are  not  renewable. 
A  separate  peer  review  panel  will  not  be 
assembled  for  the  purpose  of  reviewing 


these  proposals.  Proposals  should  be 
submitted  to  the  appropriate  research 
program  area  described  in  this 
solicitation  by  the  designated  deadline 
for  thai  particular  program  area. 

(b)  New  Investigator  Awards 

Pursuant  to  section  2Jlb)(3)(E)  of  the 
1965  Act,  as  amended,  investigators  or 
coinvestigators  who  have  completed 
graduate  or  postdoctoral  training,  are 
beginning  their  independent  research 
careers  and  do  not  have  an  extensive 
research  publication  record  are 
encouraged  to  submit  proposals.  All 
individuals  who  have  not  received 
competitively-awarded  Federal  research 
funds  beyond  the  level  of  pre-  or 
postdoctoral  research  awards,  and  who 
have  less  than  Tive  years  of  post- 
graduate (terminal  degree)  research 
experience,  are  eligible  for  this  award. 
The  proposal  must  contain 
documentation  which  lists  all  prior 
Federal  research  support.  The  research 
proposed  shall  be  appropriate  to  one  of 
the  program  areas  described  in  this 
document,  and  the  proposal  must  be 
submitted  directly  to  that  program  area. 
A  separate  peer  review  panel  will  not  be 
assembled  for  the  purpose  of  reviewing 
these  proposals.  Proposals  should  be 
submitted  to  the  appropriate  research 
program  area  described  in  this 
solicitation  by  the  designated  deadline 
for  that  particular  program  area. 

(c)  Strengthening  Awards 

Pursuant  to  sections  2(b)(3)  (D)  and 
(F)  of  the  1965  Act,  as  amended, 
proposals  are  solicited  that  request 
funds  for  Research  Career  Enhancement 
Awards,  Eqnipment  Grants,  Seed  Grants 
or  Strengthening  Standard  Research 
Project  Awards.  Research  Career 
Enhancement  Awards,  Seed  Grants,  and 
Strengthening  Standard  Research 
Project  Awards  will  be  available  to 
ensure  that  faculty  of  small  and  mid- 
sized institutions  who  have  not 
previously  been  successful  in  obtaining 
competitive  grants  under  section  2(b)  of 
the  1965  Act,  as  amended  (Competitive 
Research  Grants  Program)  receive  a 
portion  of  the  grants.  See  program  area 
80.0  for  eligibility  requirements. 

The  project  subject  for  any 
Strengthening  Award  shall  be 
appropriate  to  one  of  the  research 
program  areas  described  in  this 
document.  More  specific  description  of 
the  Strengthening  Awards  Program  is 
found  under  Program  Area  80.0. 

Specific  Research  Divisions 

The  following  specific  Research 
Divisions  and  the  program  areas  therein 
and  guidelines  are  provided  as  a  base 
from  which  proposals  for  both 


Conventional  Projects  and  Agricultural 
Research  Enhancement  Awards  shall  be 
developed: 

Natural  Resources  and  th«  Environment 

Research  in  the  area  of  natural 
resources  and  the  environment  is 
needed  to  address  contemporary  issues 
of  importance  not  only  for  agriculture 
but  for  society  as  a  whole.  Biological 
systems  are  infhienced  markedly  by  the 
environment.  Further,  the  impact  of 
possible  environmental  changes  on 
sustainability  and  economic  viability  of 
agriculture  and  forestry,  and  the  need  to 
enhance  the  stewardship  of  natural 
resources  to  minimize  negative 
environmental  consequences  require 
expanded  knowledge  in  diverse 
scientific  disciplines.  To  gamer  such 
knowledge,  research  will  be  supported 
in  the  following  topic  and  program 
areas: 

21.0    Water  Quality 

Non-point  runoff  oS  water 
contaminants  and  pollutants,  including 
pesticides  and  other  organics,  inorganic 
nutrients,  animal  wastes,  excess  salts 
and  metals  is  a  major  landscape 
problem.  The  goal  of  this  program  area 
is  to  support  innovative  research  that 
tests  hypotheses  regarding  basic 
underlying  mechanisms  that  affect 
water  quality,  it  is  anticipated  that  y 
results  &om  this  research  will  be  reaoily 
transferable  to  development  of  method* 
for  enhancement  of  water  quality  within 
and  exiting  from  specific  agricultural 
and  forest  ecosystems.  Studies  are 
needed  in  the  disciplines  of  soil 
chemistry  and  physics;  uptake, 
transport,  degradation,  and  fate  of 
water-borne  contaminants  of 
agricultural  origin;  and,  ecology  of         • 
landscape  elements  affecting  water 
quality,  including  interactions  of 
wetland,  riparian,  or  buffer  ecosystems 
with  agricultural  and  forest  ecosystems. 
Proposals  may  be  developed  from  the 
following  specific  research  areas  and 
guidelines: 

Soils/Microorganisms 

This  area  wiU  support  research  on  soil 
and  microbial  processes  that  affect 
accumulation,  persistence,  degradation, 
disappearance  and  transport  of  water 
contaminants  and  pollutants,  including 
pesticides  and  other  organics,  inorganic 
nutrients  (including  nitrogen  and 
phosphorus),  excess  salts,  and  metals. 
Proposals  should  emphasize  studies  that 
will  enhance  basic  knowledge  of  the 
biological  and  physicochemical 
mechanisms  affecting  these  phenomena 
specifically  relating  to  water  quahty. 
The  problem  areas  include,  but  are  not 
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Conventional  Projects  and  Agricultural 
Research  Enhancement  Awards  shall  be 
developed: 

Natural  Resources  and  the  Environment 

Research  in  the  area  of  natural 
resources  and  the  environment  is 
needed  to  address  contemporary  issues 
of  importance  not  only  for  agriculture 
but  for  society  as  a  whole.  Biological 
systems  are  influenced  markedly  by  the 
environment.  Further,  the  impact  of 
possible  envinmmental  changes  on 
sustainability  and  economic  viability  of 
agriculture  and  forestry,  and  the  need  to 
enhance  the  stewardship  of  natural 
resources  to  minimize  negative 
environmental  consequences  require 
expanded  knowledge  in  diverse 
scientific  disciplines.  To  gamer  such 
knowledge,  research  will  be  supported 
in  the  following  topic  and  program 
areas: 

21.0    Water  Quality 

Non-point  runoff  (rf  water 
contaminants  and  pollutants,  including 
pesticides  and  other  organics,  inorganic 
nutrients,  animal  wastes,  excess  salts 
and  metals  is  a  major  landscape 
problem.  The  goal  of  this  program  area 
is  to  support  innovative  research  that 
tests  hypotheses  regarding  basic 
underlying  mechanisms  that  affect 
water  quality,  it  is  anticipated  that^ 
results  from  this  research  will  be  readily 
transferable  to  development  of  methods 
for  enhancement  of  water  quality  within 
and  exiting  from  specific  agricultural 
and  forest  ecosystems.  Studies  are 
needed  in  the  disciplines  of  soil 
chemistry  and  physics;  uptake, 
transport,  degradation,  and  fate  of 
water-borne  contaminants  of 
agricultural  origin;  and,  ecology  of 
landscape  elements  affecting  water 
quality,  including  interactions  of 
wetland,  riparian,  or  buffer  ecosystems 
with  agricultural  and  forest  ecosystems. 
Proposals  may  be  developed  from  the 
following  specific  research  areas  and 
guidelines: 

Soils/Microorganisms 

This  area  will  support  research  on  soil 
and  microbial  processes  that  affect 
accumulation,  persistence,  degradation, 
disappearance  and  transport  of  water 
contaminants  and  pollutants,  including 
pesticides  and  other  organics,  inorganic 
nutrients  (including  nitrogen  and 
phosphorus),  excess  salts,  and  metals. 
Proposals  should  emphasize  studies  that 
will  enhance  basic  knowledge  of  the 
biological  and  physicocbemical 
mechanisms  affecting  these  phenomena 
specifically  relating  to  water  quality. 
The  problem  areas  include,  but  are  not 


limited  to:  (a)  Physical  properties  and 
processes  of  soils  (including  litter  or 
s'.irface  sediments)  under  both  aerobic 
and  anaerobic  conditions,  including 
surface  chemistry  of  soil  components, 
adsorption,  diffusion  and  mass  flow  of 
contaminants  and  their  accessibility  to 
microorganisms  and  plant  roots;  (b] 
basic  biochemical,  genetic,  and 
molecular  mechanisms  of  microbial 
uptake,  transformation,  sequestration, 
and  detoxification  of  pesticides  and 
•other  organics,  nutrients,  and  metals; 
and  (c)  ecology  of  microbes  involved  in 
the  above  processes. 

Plant/Water  Contaminant  interaction 

This  area  will  support  research  on:  (a) 
Basic  biochemical,  genetic,  and 
molecular  mechanisms  of  whole  plant 
uptake,  transport,  transformation, 
sequestration,  and  detoxiCcation  of 
water  contaminants;  (b]  cellular, 
morphological,  and  developmental 
adaptations  of  plants  as  related  to  water 
contaminants  (i.e..  anatomy,  physiology, 
biochemistry,  root  morphology  and 
rhizosphere  interactions);  and  (c)  basic 
studies  involving  tolerant  species  that 
accumulate  or  modify  contaminants. 
(See  also  Plant  Responses  to  the 
Environment.  22.1). 

Wetland.  Riparian,  and  Forest 
Ecosystems 

This  area  will  support  research  on 
biogeochemical.  physiological,  and/or 
ecological  processes  and  mechanisms  in 
wetland,  riparian,  or  buffer  ecosystems 
(natural  or  constructed)  related  to 
disposal,  treatment  storage  and/or 
reduction  of  contaminated  non-point 
source  run-off  from  agriculturd  or  forest 
systems.  Proposals  are  encouraged 
which  study  mechanisms  related  to 
reduction,  interception  and  processing, 
and  interactions  oT  source  and  receiving 
sites,  rather  than  solely  with  impact  at 
receiving  sites.  Nutrient  budget  studies 
and  estimates  of  contaminant  retention 
and  treatment  capacity  should  be 
included  and  should  be  presented  in  the 
context  of  hypotheses  regarding 
mechanisms  affecting  such  parameters. 
Statistically-based  studies  that 
emphasize  spatial  variability  are 
encouraged.  Although  proposals  that 
deal  with  questions  at  the  landscape 
level,  as  well  as  those  that  deal  with 
interactions  of  components  <»f 
ecosystems,  are  encouraged,  the 
questions  should  be  unique,  hypothesis- 
driven  and  discrete  from  other  on^going 
studies  in  these  landscapes  and  at  a 
scale  appropriate  to  this  program. 
Proposals  in  which  agricultural  lands, 
orests.  or  rangelands  ^re  part  of  the 
lydrological  unit  are  encouraged. 


Further  guidelines  for  proposal 
development:  The  three  research  areas 
presented  above  are  not  mutually 
exclusive.  Investigators  may  elect  to 
study  a  question  which  considers  a  soil/ 
microorganism  and  or  plant/ 
contaminant  problem  in  an  ecosystem 
context.  Questions  that  span  two  or 
more  research  areas  and/or  two  or  more 
scientific  disciplines  may  require  a 
multicollaborator.  multidiscipUnary 
approach.  The  scientific  question  to  be 
studied  should  be  justified  for  this 
program  by  relating  it  to  a  specific 
problem  in  water  quality. 

Support  will  not  be  provided  for 
research  applications  that  propose 
screening,  monitoring  or  sur\'ey  projects: 
nor  for  studies  in:  technology  or 
instrument  development:  policy  and 
economic  decisions;  genetic  engineering 
for  wafer  quality  enhancement; 
municipal,  uiban,  or  industrial  waste- 
water treatment,  includii\g  studies  of 
natural  or  constructed  ecosystems  for 
such  treatment;  bioremediation:  animal 
and  human  health  issues  or 
development  of  models  without  strong 
experimental  and  field  validation 
components. 

Investigators  should  note  that  a 
complementary  Water  Quality  Program 
exists  within  the  GSRS  Special  Grants 
Program.  For  further  information  about 
the  Special  Grants  Program,  contact  the 
Proposal  Services  Branch  at  the  address 
listed  under  "How  to  Obtain 
Application  Materials."  Applicants 
should  select  the  most  appropriate 
program  for  submissioa  Submission  of 
duplicate  proposals  or  proposals  with 
substantial  overlap  to  both  programs  is 
discouraged. 

22.0  Atmosphere  and  Global  Climate 
Change 

A  strong  scientific  basis  is  needed  for 
understanding  the  impact  of  potential 
atmospheric  and  global  climate  change. 
The  objective  of  this  program  area, 
which  is  a  part  of  the  U.S.  Global 
Change  Research  program,  is  to  SMpport 
research  which  provides  an 
understanding  of  plant  responses  to  the 
environment.  Such  knowledge  can 
provide  the  basis  for  developing 
strategies  for  adapting  to  possible 
changes  accompanying  projected  global 
chmate  tluctuations.  and  for  decreasing 
the  impact  of  environmental  stress  on 
agricultural  and  forest  productivity. 

22.1  Plant  Responses  to  the 
Environment 

The  goal  of  ihis  program  is  to 
understand  the  fundamental 
mechanisms  of  the  plant's  response  to 
environmental  factors,  both  natusal  and 
anthropogenically  perturbed. 


Environmental  factors  may  include: 
water,  temperature,  light  (including  UV- 
B).  nutrient,  and  atmospheric  chemical 
composition  (including  carbon  dioxide, 
ozone,  sulfur  dioxide,  and  other 
greenhouse  gases).  Mechanisms  may  be 
studied  at  the  ecophysiological.  whole 
plant,  cellular,  or  molecular  levels.  It  is 
recommended,  however,  that  studies  al 
the  cellular  and  molecular  levels  be 
considered  in  relation  to  the  response  at 
the  level  of  the  whole  plant.  Proposals 
are  encouraged  that  are  baaed  on 
testable  hypotheses  and  that  go  beyond 
descriptive  levels  of  experimentation. 
Hypotheses  that  consider  single  or 
multiple  factors  are  appropriate. 
Examples  of  research  to  be  supported 
include:  (a)  Expression  and  regulation  of 
genes  and  gene  products  that  are 
relevant  in  plant  response  to 
environmental  factors;  (b)  identification 
of  biochemical,  cellular,  morphulogical 
and  phenological  changes  that  talce 
place  in  plants  in  response  to 
emironmental  signals;  and  (c)  the 
interactions  of  multiple  factors  and  how 
they  affect  plant  physiological 
processes. 

Ecosystem  studies  specifically 
directed  toward  understauding  the 
physiological  response  to  the 
environmental  factors  listed  above  are 
also  appropriate  for  this  program;  other 
ecosystem  studies  should  be  submitted 
to  the  Fore&t/Rangeland/Crop 
Ecosystem  program  (23.0).  Program 
areas  that  support  studies  directed 
toward  understatuiing  aspects  of  plant 
biology  that  do  net  emphasize  an 
environmental  component  are  described 
in  Plant  Systems  (51.054.0).  For  plant- 
water  interactions,  see  also  the  Water 
Quality  Program  (21.0). 

23.0    Forest/Rr.ngeland/Crop 
Ecosystems 

The  goal  of  this  program  area  is  to 
further  the  understanding  of  underlying 
biological  and  ecological  processes  in 
ecosystems  that  can  contribute  to 
enhanced  plant  productivity  and  to  the 
well-being  and  sustainability  of  plant 
communities.  Structure  and  function  of 
ecosystems  reflect  the  many  complex 
interactions  and  inlerdependencies 
among  plant  species,  other  organisms, 
and  the  physical  factors  operating 
within  these  systems.  Human  influence 
contributes  to  complex  perturbations  of 
these  systems:  yet.  a  lack  of 
understanding  of  the  intricacies  of 
ecosystems  is  a  barrier  to  obtaining 
sustainable  agricultural  end  forest 
productiiui.  Therefore,  investigations  oa 
how  major  landscapes  function  at 
ecophysiological.  papulation, 
community,  and  biogeochemical  levels 
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will  provide  knowledge  essential  for 
improving  long-term  agricultural  and 
forestry  practices. 

Within  this  context,  studies  that 
examine  the  developmental,  structural, 
or  functional  attributes  controlling 
component  ecosystem  processes,  as  well 
as  whole  ecosystem  responses,  will  be 
considered.  Proposals  that  explore  the 
implications  of  alternative  management 
systems  on  ecosystem  processes  also 
are  encouraged.  Simulation  modeling 
may  be  useful  for  integration  of  research 
results.  Studies  are  encouraged  in.  but 
not  limited  to.  the  following  areas:  (a) 
Influence  of  abiotic  and  biotic  factors  on 
carbon,  nutrient,  water,  and  energy  flow 
in  ecosystems  and  on  the  mechanisms 
that  control  such  fluxes;  (b)  soil  physical 
and  chemical  properties  and  processes 
that  affect  water  and  nutrient 
availability;  (c)  responses  of  plant 
communities  and  soil  food  webs  to 
management  practices,  disturbance,  and 
environmental  change  (includes 
successional  and  mycorrhizal  studies); 
and  (d)  interspecific  antagonisms  and 
interactions  among  plants  in 
relationship  to  management  practices. 

Because  of  limited  funding,  large 
whole  ecosystem  manipulations  are  not 
expected  to  receive  support.  Applicants 
who  propose  studies  of  wetland  or 
riparian  ecosystems,  or  those  interested 
in  the  ecosystem  as  it  relates  to  water  or 
soil  contamination  or  water  quality, 
should  apply  to  the  Water  Quality 
program  area  (21.0).  Studies  that  focus 
only  on  the  mechanisms  of  plant 
physiological  response  to  abiotic  or 
biotic  factors  should  apply  to  the  Plant 
Responses  to  the  Environment  program 
area  (22.1)  or  the  Plant  Pest  Interactions 
topic  area  (51.0). 

24.0    Imp'-oved  Utilization  of  Wood  and 
Wood  Fiber 

This  program  area  encourages 
research  on  those  critical  barriers  to 
improved  wood  utilization,  providing  the 
scientific  base  from  which  new  research 
and  development  can  proceed.  The 
program  area  will  place  emphasis  on  the 
following: 

Wood  chemistry  and  biochemistry 
represent  important  areas  where  new 
basic  information  is  vitally  needed  and 
that  have  great  potential  for  expanding 
efficient  wood  utilization.  Basic 
questions  that  need  to  be  addressed 
include  principles  governing  the 
biological,  physical,  or  chemical 
reactions  in  wood  and  woodbase 
materials.  Examples  of  research  subjects 
of  interest  include:  Conversion  to 
products:  deterioration  mechanisms; 
new  wood  treatment  chemistry: 
iignocellulosic  polymer  modification; 


surface  chemistry;  and  fundamental 
studies  in  adhesives. 

Physical /mechanical  properties  of 
wood  and  basic  wood  processing 
technology  constitutes  an  area  of 
investigation  in  which  an  improved  base 
of  scientific  knowledge  can  ensure 
future  development  of  new  materials, 
products,  and  processes.  Research  is 
encouraged  that  advances  an 
understanding  of  the  structure,  physical 
properties,  and  basic  processing 
characteristics  of  wood  and  wood-base 
materials.  Examples  of  such  research 
include,  but  are  not  limited  to:  Anatomy 
and  ultrastructure;  wood  formation; 
viscoelasticity;  heat  and  mass  transfer 
phenomena;  Iignocellulosic  modification: 
particle/fiber  consolidation;  surface  and 
defect  evaluation  methods;  non- 
destructive property  evaluation;  and 
materials  science  principles. 

Structural  wood  engineering  relates  to 
the  structural  performance  of  wood  and 
wood-base  materials  as  individual 
components  and  in  systems.  Significant 
improvements  in  the  use  of  wood  will 
depend  on  the  development  of  an 
expanded  scientific  base  of  knowledge. 
The  goal  of  research  in  this  area  is  to 
stimulate  innovative  approaches  in  the 
structural  use  of  wood.  Examples  of 
relevant  research  include:  Reliability- 
based  design;  performance  modeling 
and  behavior  of  wood/non-wood 
composites;  new  approaches  in 
fasteners  and  connectors;  moisture  and 
environmental  effects;  and  basic  failure 
mechanisms. 

Forest  engineering  research  that 
emphasizes  the  impact  of  engineering 
practices  upon  the  safety  of  forest 
operation  and  the  ergonomics  of  forest 
system  components  also  will  be 
considered  in  this  program  area. 
Examples  of  such  research  include: 
Studies  of  engineering-system-related 
stand  regeneration;  engineering 
characteristics  of  trees,  stand,  and  soils: 
and  systems  for  controlling  and 
monitoring  equipment.  Research  on  the 
development  of  equipment, 
instrumentation,  and  control  systems 
should  contain  a  significant  portion  of 
work  involving  effects  of  equipment  and 
instrumentation  on  wood  quality  or 
wood  products. 

Nutrition,  Food  Quality,  and  Health 

The  health  of  the  U.S.  citizen 
significantly  depends  on  the  quality  and 
quantity  of  the  country's  food  supply 
and  the  nutrients  consumed  by 
individuals.  Research  will  be  supported 
which  will  contribute  to  the 
improvement  of  human  nutritional 
status  by  increasing  our  understanding 
of  requirements  of  nutrients.  Data 
generated  from  these  studies  will  form 


the  scientific  basis  for  dietary 
recommendations,  as  well  as  for  new 
developments  by  the  food  industry  in 
response  to  the  needs  engendered  by 
those  recommendations.  Safety  of  food 
products  is  of  paramount  importance  to 
the  producer,  processor,  distributor,  and 
consumer.  In  response  to  this  need, 
research  in  food  safety,  particularly 
focusing  on  the  pathogenesis,  prevention 
and  control  of  food-borne  disease- 
causing  microorganisms,  is  in  place. 

31.0    Human  Nutrient  Requirements  for 
Optimal  Health. 

Our  need  to  understand  the  interplay 
between  optimal  nutrition  and  optimal 
health  serves  as  an  impetus  for  research 
which  will  improve  our  understanding  of 
nutrient  requirements  in  the  normal 
healthy  human  population.  The  primary 
objective  of  this  program  is  to  support 
research  that  will  help  to  fill  gaps  in  our 
knowledge  of  human  nutrient 
requirements  and  factors  influencing 
them. 

Examples  of  research  that  will  be 
emphasized  include:  (a)  Bioavailability 
of  nutrients;  (b)  the  interrelationship  of 
nutrients:  (c)  nutrient  requirements  of 
healthy  individuals  across  all  age 
groups;  (d)  mechanisms  underlying  the 
relationship  between  diet  and  health 
maintenance,  such  as  the  effect  of 
nutrients  on  the  immune  system;  (e)  the 
cellular  and  molecular  mechanisms 
underlying  nutrient  requirements, 
including  the  modulation  of  gene 
expression  by  nutrients.  A  better 
understanding  of  human  nutrient 
requirements  contributes  to  the  USDA's 
emphasis  on  nutrition  education. 

Support  will  not  be  provided  for 
research  addressing  nutrient 
requirements  and  disease  states, 
demonstration  or  action  projects,  or  for 
surveys  of  the  nutritional  status  of 
population  groups.  In  addition,  the  use 
of  animals  as  model  systems  must  be 
justified. 

Proposals  dealing  with  processing 
techniques  in  food  technology  should  be 
clearly  oriented  toward  determining 
effects  on  human  nutrient  bioavailability 
or  metabolism. 

Proposals  that  concern  utilization  or 
production  of  a  food  commodity  should 
emphasize  the  relationship  to  specific 
human  nutrient  requirements. 

32.0    Food  Safely. 

The  primary  objective  of  this  program 
is  to  increase  our  understanding  of  the 
disease-causing  microorganisms  that 
contaminate  food  with  the  goal  of 
decreasing  food-borne  illnesses. 
Proposals  are  solicited  for  research  on 
the  mechanisms  of  microbial 
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the  scientific  basis  for  dietary 
recommendations,  as  well  as  for  new 
developments  by  the  food  industry  in 
response  to  the  needs  engendered  by 
those  recommendations.  Safety  of  food 
products  is  of  paramount  importance  to 
the  producer,  processor,  distributor,  and 
consumer.  In  response  to  this  need, 
research  in  food  safety,  particularly 
focusing  on  the  pathogenesis,  prevention 
and  control  of  food-borne  disease- 
causing  microorganisms,  is  in  place. 


31.0    Human  Nutrient  Requirements  for 
Optimal  Health. 

Our  need  to  understand  the  interplay 
between  optimal  nutrition  and  optimal 
health  serves  as  an  impetus  for  research 
which  will  improve  our  understanding  of 
nutrient  requirements  in  the  normal 
healthy  human  population.  The  primary 
objective  of  this  program  is  to  support 
research  that  will  help  to  fill  gaps  in  our 
knowledge  of  human  nutrient 
requirements  and  factors  influencing 
them. 

Examples  of  research  that  will  be 
emphasized  include:  (a)  Bioavailability 
of  nutrients:  (b)  the  interrelationship  of 
nutrients:  (c)  nutrient  requirements  of 
healthy  individuals  across  all  age 
groups:  (d)  mechanisms  underlying  the 
relationship  between  diet  and  health 
maintenance,  such  as  the  effect  of 
nutrients  on  the  immune  system;  (e)  the 
cellular  and  molecular  mechanisms 
underlying  nutrient  requirements, 
including  the  modulation  of  gene 
expression  by  nutrients.  A  better 
understanding  of  human  nutrient 
requirements  contributes  to  the  USDA's 
emphasis  on  nutrition  education. 

Support  will  not  be  provided  for 
research  addressing  nutrient 
requirements  and  disease  states, 
demonstration  or  action  projects,  or  for 
surveys  of  the  nutritional  status  of 
population  groups.  In  addition,  the  use 
of  animals  as  model  systems  must  be 
justified. 

Proposals  dealing  with  processing 
techniques  in  food  technology  should  be 
clearly  oriented  toward  determining 
effects  on  human  nutrient  bioavailability 
or  metabolism. 

Proposals  that  concern  utilization  or 
production  of  a  food  commodity  should 
emphasize  the  relationship  to  specific 
human  nutrient  requirements. 

32.0    Food  Safety. 

The  primary  objective  of  this  program 
is  to  increase  our  understanding  of  the 
disease-causing  microorganisms  that 
contaminate  food  with  the  goal  of 
decreasing  food-bome  illnesses. 
Proposals  are  solicited  for  research  on 
the  mechanisms  of  microbial 
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pathogenesis  in  humans  and  control  of 
food-borrie  microorganisms  with  an 
emphasrs  on  those  growing  at 
refrigeration  lemperatures.  Proposals 
may  address  either  pre-  or  post  harvest 
(slaughter)  origin  erf  the  microbial  agent. 
Such  proposals  should  clearly  address 
areas  of  microbial  food  safety  and  not 
pl.'int  or  animal  health  issues.  Model 
sj-stems  musl  clearly  address  microbial 
food  safety  concerns  and  be  justified 
along  program  guidelines. 

Animal  Systems 

l^esearch  across  a  broad  range  of 
animal  science  areas  is  needed  urgently 
for  the  future  enhancement  of  animal 
production  efficiency  as  well  as  to 
address  such  areas  as  the  modification 
of  animal  products.  The  critical  need  Tor 
a  better  understanding  of  the  biology  of 
animal  production  performance 
necessitates  this  broad  approach.  To 

,     accomplish  this,  research  will  be 
supported  under  the  following 

'     categories:  (a)  Animal  reproductive 
biology:  (b)  cellular  growth  and 
developmental  biology  of  animals;  (c) 
animal  molecular  genetics;  and  (d) 
mechanisms  of  animal  disease. 
Emphasis  should  be  given  to  innovative 
approaches  to  research  questions 
related  to  animals  primarily  raised  Tor 
food  or  fiber,  including  aquaculture  ^ 

species,  or  that  otherwise  contribute 
significantly  to  the  agricultural 
enterprise  oT  the  country.  The  use  of 
experimental  model  systems  should  be 
justified  relative  to  the  objectives  of  the 
spucific  research  program  area. 

41.0    Reproductive  Biology  .of  Animals 

.Suboptimal  reproductive  performance 
in  animals  of  agricultural  importance  is 
a  major  factor  limiting  more  «fficiertt 
production  of  animal  food  products. 
New  knowledge  in  this  area  is  required 
lo  solve  the  problem  of  iiicreased  costs 
of  animal  production  and  to  decrease 
the  impact  of  consequent  high  costs  of 
animal  food  products  to  the  consumer. 
Therefore,  the  primary  objective  of  this 
pFogram  area  .ts  to  increase  our 
knowledge  ^f  reproductive  biology  in 
animals  of  agricultural  importance  with 
the  goal  »f  increasing  reproductive 
efficiency. 

This  program  will  consider  {or  support 
innov-ative  research  on:  ^)  Mechanisms 
affecting  embryo  survival, 
endocrinological  control  of  embrjo 
development,  mechanisms  of  embrj-o- 
matemsl  interactions,  astd  embrj'o- 
implantation:;(b) "factors  oontFolltng 
ovarian  function  including  folliculan- 
development  adulation,  and  corpus 
luteum  formation  and  function;  (c) 
factws  controlling tmale  reproductive 


function;  (d)igamete  physiology, 
including  oogenesis  and 
spermatogenesis,  gamete  mtfturation, 
mechanisms  regulating  gamete  surviviil 
in  yii'o  or  in  vitro:  (e)  parturition, 
postpartum  interval  to  concepftion,  and 
neonatal  survival. 

Because  alterations  in  animal 
behavior  and  animal  well-being  may 
impair  fecundity,  this  program  also 
encourages  research  on  the  mechanisms 
controlling  animal  responses  to  physical 
and  biological  stresses  that  impinge 
upon  reproductive  efficiency.  Research 
should  contribute  to  an  understanding  of 
the  causes,  consequences,  and 
avoidance  of  stress,  rather  than  merely 
describing  the  physiological  effects -of 
stress  on  reproductive  efficiency. 

Model  systems  should  be  justified  in 
terms  of  the  program  guidelines. 
Multidisciplinary  research  is 
encouraged. 

42.0    Cellular  Growth  and 
Developmental  Biology  of  Animals 

Suboptimal  ^owth  and  development 
are  limiting  factors  in  animal 
productivity,  and  basic  information 
regarding  developmental  processes  in 
animals  of  agricuHure  importance, 
including  aquaculture  species,  is  largely 
lacking.  The  primary  objective  of  the 
program  is  to  increase  our 
understanding  of  .^e  biological 
mechanisms  underlying  animal  growth, 
development  and  lactation.  Increased 
knowledge  in  these  areas  would  be 
useful  in  increasing  protein  and 
decreasing  fat  in  food  products  of 
animal  orighi,  improving  production,  and 
improving  control  .and  manipulation  of 
muscling,  growth,  metabolism,  tissue 
partitioning,  and  mammary  function. 

The  following  categories  of  research 
should  be  emphasized:  (a)  Cell 
proliferation  and  differentiation;  (b) 
genetic  mechanisms  underlying  grow  th 
and  development;  (c)  metabolic 
regulators  such  as  growth  factois;  (d) 
synthesis  end  degradation  of  protein 
and  lipid  at  the  cellular  or  tissue  level: 
(e)  metabolic  and  nutritional  aspects  of 
growth  and  development  including 
rumen  microfloral  de^'elapment  (f) 
developmental  biology  of  the  immune 
system;  and  (g)  cellular  and  molecular 
aspects  of  the  effeot  of  enviromnental 
stress  on  growth  and  development 
Model  systems  should  be  justified  in 
terms  of  tiie  program  sidelines. 
Multidisciplinary  research  is 
encouraged. 

Proposals  dealing  essentially  with 
aspects  of  reproduction  should  be 
submitted  to  Reproductive  Biology  of 
Animals  (41.0).  Proposals  addrewsing 
research  on  disease  agents  {bioticer 
abiotic)  should  be  submitted  to  the 


Mechanisms  of  Animal  Disease  program 
(44.0). 

43.0    An hnal  Molecular  Genetics 

A  lack  of  basic  information  about  the 
genes  and  gene  products  of  traditional 
food  and  fiber  animals  and  aquaculture 
species  currently  exists.  The  primary 
objective  of  this  program  is  to  increase 
our  understanding  of  the  structure, 
oryariization,  function,  regulation,  and 
expression  of  genes  in  agriculturally 
important  animals.  Increased  Icnowledge 
in  this  area  would  aid  in  improvirig 
animal  productivity  and  efficiency, 
genetic  localization  of  economically 
important  production  traits,  marker 
assisted  selection,  and  use  of  trimsgenic 
methodology. 

The  following  areas  of  research 
should  be  emphasized:  (h)  Identification, 
isolation,  characterization  of  genps.  gene 
products,  and  their  regulatory 
mechanisms:  (b)  identification  of  D\A 
segregation  markers;  (c)  interactions 
between  nuclear  and  organellargenj-s 
and  the  molecular  basis  of  genetic 
replication;  and  (d)  development  and 
application  of  methods  to  modify  the 
animal  genome.  Model  systems  should 
be  jusiified  in  terms  of  the  program 
guidelines.  Multidisciplinary  research  is 
encouraged. 

44.0    Mechanisms  of  Animal  Disease 

A  major  limiting  factor  in  agriculture 
is  the  lack  of  basic  information  about 
both  infectious  and  noninfectious  causes 
of  disease  in  traditional  food  and  fiber 
animals  and  aquaculture  species.  In 
order  to  sustain  animal  health  and  well- 
being  and  to  prevent  animal  disease,  the 
primary  objective  of  this  program  is  to 
increase  our  understanding  of 
pathogenesis -and  disease  mechanisms. 
Host-agent  interactions  and  defense 
mechanisms  of  the  host  animal  are  also 
of  interest.  Increased  knowledge  in  this 
area  would  result  in  decreased 
contamination  of  food  products  of 
animal  origin,  decreased  use  of 
antimicrobial  agents  and  more  efffMjtrve 
immunizations  and  diagnostic  methods 
to  provide  assistance  with  preventive 
herd  health  management  schemes  with 
the  outcome  of  improved  efficiency  and 
sustainability  of  the  animal  production 
unit  and  its  environmental  setting. 

The  following  categories  of  research 
represent  areas  of  emphasis  of  the 
program:  (a)  Mechanisms  that  alter  the 
normal  physiologic  state  at  the 
molecular,  cellular  or  organ  level  to 
produce  disease  resulting  from  both 
biotic  and  abiotic  causes;  (b)  genetic 
and  cellular  mechanisms  of  disease 
resistance,  e.g.  molecular  immunology 
and  immunogenetics:  (c)  pathogenesis: 
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(d)  both  host  and  microbial  factors 
influencing  colonization  of  mucosal 
surfaces:  and  (e)  host-environment 
interactions  that  compromise  the  host 
defense  systems  or  cause  predisposition 
to  disease.  Epidemiologic  studies  on 
animal  diseases  that  provide  insight  to 
etiologic  factors  and/or  control  also  will 
be  considered. 

Because  alterations  in  animal 
behavior  and  animal  well-being  may 
impair  animal  health,  this  program  also 
encourages  research  on  the  mechanisms 
controlling  animal  responses  to  physical 
and  biological  stresses  that  impinge 
upon  animal  health  and  well  being. 
Proposals  which  address  this 
relationship  in  an  attempt  to  more 
clearly  define  the  condition  of  the  well- 
being  of  animals  are  encouraged. 

Model  systems  should  be  justified  in 
terms  of  the  program  guidelines. 
Multidisciplinary  research  is 
encouraged. 

Proposals  involving  reagent 
development  perse  will  not  be 
considered  for  support,  (n  addition, 
proposals  involving  free-living  insects 
that  are  not  intermediate  hosts  or 
vectors  of  animal  diseases  will  not  be 
considered. 

Plant  Systems 

Additional  knowledge  in  a  broad 
range  of  plant  sciences  is  critical  for 
improvement  of  crop  and  forest  quality, 
productivity,  sustainability.  and  for 
addressing  the  environmental  impact  of 
certain  agricultural  practices.  Innovative 
research  on  plant  systems  will  be 
supported  in  the  following  areas:  (a) 
Plant  pest  interactions:  (b)  genomes, 
genetics,  and  diversity:  (c)  plant  growth 
and  development;  (d)  energy  and 
metabolism:  (e)  alcohol  fuels:  and  (f) 
ecosystems. 

51.0    Plant  Pest  Interactions 

Damage  resulting  from  plant  pests  is  a 
major  factor  in  reducing  crop  and  forest 
productivity.  In  some  situations,  plant 
pests  can  be  controlled  by  chemical 
pesticides,  but  chemical  application  may 
result  in  negative  environmental 
consequences.  It  is  acknowledged 
widely  that  understanding  plant  pest 
interactions  significantly  improves  our 
ability  to  develop  successful  and 
environmentally  safe  control  strategies, 
and  thus  leads  to  a  more  sustainable 
agricultural  or  forest  system.  But  despite 
considerable  successful  research  on 
plant  responses  to  pests,  there  is  still 
great  opportunity  and  need  to  further 
our  understanding  of  plant  defenses, 
and  the  basic  biology  of  stress-causing 
organisms  and  biotic  agents  that 
suppress  pests. 


The  goal  of  this  topic  area  is  to 
support  research  on  biotic  stresses 
encountered  by  plants  during 
interactions  with  other  plants,  including 
weeds;  with  pathogens  such  as  fungi, 
viruses,  bacteria,  and  nematodes;  and 
with  arthropods  such  as  insects  and 
mites.  The  research  supported  in  this 
topic  area  will  focus  on  the 
identification  of  novel  strategies  that  are 
both  effective  and  compatible  with 
social  and  environmental  concerns  and 
also  enhance  the  sustainability  of 
managed  and  non-managed  ecosystems. 
Within  this  context,  research  which 
emphasizes  the  following  is  encouraged: 
(a)  How  plant-pest  interactions  are 
established;  (b)  mechanisms  of  plant 
response  to  biotic  stresses;  (c) 
mechanisms  of  pest  response  to  host 
defenses:  and  (d)  genetics  of  these 
interactions.  Applications  using 
molecular  genetics  as  a  tool  to  clarify 
plant-pest  relations  are  appropriate  to 
this  program  area.  Proposals  focused  on 
mapping  of  plant  resistance  genes  or 
traits  should  be  directed  to  the  Plant 
Genome  program  area,  52.1. 

Additionally,  the  program  recognizes 
that  fundamental  research  in  the  area  of 
biological  control  will  provide  critical 
information  leading  to  sustainable 
agricultural  and  forest  production 
systems  and  for  the  development  of 
alternatives  to  pesticides.  Therefore, 
research  which  emphasizes  how  damage 
from  pests  can  be  reduced,  including 
basic  studies  on  biological  control 
organisms,  is  encouraged. 

Host  plants,  pests,  or  components  of 
natural  control  may  be  studied 
separately  or  as  an  interactive  unit. 
However,  all  proposals  should  indicate 
how  the  anticipated  information  will 
further  our  understanding  of  plant-pest 
interactions  and  the  cause,  consequence 
or  mechanism  of  stress  avoidance  in 
crop  plants  and  forest  species. 

Research  at  the  molecular,  cellular, 
organismal  or  population  level  will  be 
considered  for  those  program  areas 
described  below. 

51.1  Pathology 

Emphasis  will  be  placed  on  crop  and 
forest  stresses  arising  from  interactions 
with  biological  agents  such  as  fungi, 
bacteria,  viruses,  viroids.  and 
mycoplasma-like  organisms.  Studies 
focusing  on  the  three-way  interactions 
of  a  pathogen,  its  host,  and  other  host- 
associated  microorganisms  also  are 
appropriate. 

51.2  Entomology  (includes  Mites) 

In  addition  to  the  aforementioned 
subject  areas  related  directly  to  insect- 
plant  relations,  studies  of  the  basic 
biology  of  insects  in  the  following  areas 


are  encouraged:  (a)  Behavioral 
physiology;  (b)  chemical  ecology;  (c) 
endocrinology;  (d)  population  dynamics: 
(e)  genetics:  (f)  behavioral  ecology;  (g) 
pathology:  (h)  predator/parasite-insect 
relationships:  and  (i)  toxicology 
including  basic  pesticide  resistance 
studies.  Proposed  studies  in  these  areas 
must  include  a  justification  for  how 
anticipated  results  will  be  relevant  to  a 
reduction  in  plant  stress. 

51.3  Nematology 

Emphasis  will  be  placed  on 
understanding  the  basic  biology  of  plant 
parasitic  and  entomophagous 
nematodes  and  their  interactions  with 
host  organisms.  Applicants  may  propose 
to  study  the  nematode  away  from  the 
host  if  there  is  significant  justification. 

51.4  Weed  Science 

Emphasis  will  be  placed  on  crop  and 
forest  stresses  arising  from  interactions 
with  other  plants,  particularly  weedy 
species.  This  program  area  will 
emphasize  studies  on  how  stressful 
interactions  are  established  between 
plants,  how  plants  react  to  stresses 
generated  by  such  interactions,  how 
such  interactions  are  influenced  by 
environmental  and  other  factors 
inherent  to  the  interacting  organisms, 
and  how  the  interactions  reduce  plant 
productivity  and  usefulness. 

To  provide  adequate  scientific 
evaluation  of  applications,  proposals 
submitted  under  these  program  areas 
will  be  reviewed  by  the  peer  review 
panel  whose  collective  expertise  is  most 
appropriate  to  the  scientific  content  of 
each  proposal. 

52.0    Genomes  Genetics  and  Diversity 

Significant  impact  on  agricultural 
productivity  can  be  achieved  by 
understanding  the  molecular  and 
cellular  processes  of  plants  and  their 
inheritance,  and  translating  these 
processes  into  desirable  plant 
performance.  In  the  topic  area  of 
Genomes.  Genetics  and  Diversity, 
research  which  will  promote  the  genetic 
improvement  of  crop  plants  and  forest 
species  is  encouraged.  Research  on 
agriculturally  important  genes  will  be 
encouraged  in  two  program  areas.  The 
Plant  Genome  program  area  will  support 
mission-oriented  studies  to  produce  low 
density  maps,  localized  high  density 
maps,  and  development  of  methods  with 
high  potential  applicability  to  crop 
improvement.  The  Genetic  Mechanisms 
and  Molecular  Biology  program  area 
will  focus  on  obtaining  basic 
information  about  plant  genes  and 
genetic  processes.  Specific  information 
about  the  two  program  areas  follows: 
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are  encouraged:  (a)  Behavioral 
physiology;  (b)  chemical  ecology:  (c) 
endocrinology;  (dj  population  dynamics; 
(e)  genetics;  (f)  behavioral  ecology;  (g) 
pathology:  (h)  predator/parasite-insect 
relationships;  and  (i)  toxicology 
including  basic  pesticide  resistance 
studies.  Proposed  studies  in  these  areas 
must  include  a  justification  for  how 
anticipated  results  will  be  relevant  to  a 
reduction  in  plant  stress. 

51.3  Nematology 

Emphasis  will  be  placed  on 
understanding  the  basic  biology  of  plant 
parasitic  and  entomophagous 
nematodes  and  their  interactions  with 
host  organisms.  Applicants  may  propose 
to  study  the  nematode  away  from  the 
host  if  there  is  significant  justification. 

51.4  Weed  Science 

Emphasis  will  be  placed  on  crop  and 
forest  stresses  arising  from  interactions 
with  other  plants,  particularly  weedy 
species.  This  program  area  will 
emphasize  studies  on  how  stressful 
interactions  are  established  between 
plants,  how  plants  react  to  stresses 
generated  by  such  interactions,  how 
such  interactions  are  influenced  by 
environmental  and  other  factors 
inherent  to  the  interacting  organisms, 
and  how  the  interactions  reduce  plant 
productivity  and  usefulness. 

To  provide  adequate  scientific 
evaluation  of  applications,  proposals 
submitted  under  these  program  areas 
will  be  reviewed  by  the  peer  review 
panel  whose  collective  expertise  is  most 
appropriate  to  the  scientific  content  of 
each  proposal. 

52.0    Genomes  Genetics  and  Diversity 

Significant  impact  on  agricultural 
productivity  can  be  achieved  by 
understanding  the  molecular  and 
cellular  processes  of  plants  and  their 
inheritance,  and  translating  these 
processes  into  desirable  plant 
performance.  In  the  topic  area  of 
Genomes.  Genetics  and  Diversity, 
research  which  will  promote  the  genetic 
improvement  of  crop  plants  and  forest 
species  is  encouraged.  Research  on 
agriculturally  important  genes  will  be 
encouraged  in  two  program  areas.  The 
Plant  Genome  program  area  will  support 
mission-oriented  studies  to  produce  low 
density  maps,  localized  high  density 
maps,  and  development  of  methods  with 
high  potential  applicability  to  crop 
improvement.  The  Genetic  Mechanisms 
and  Molecular  Biology  program  area 
will  focus  on  obtaining  basic 
information  about  plant  genes  and 
genetic  processes.  Specific  information 
about  the  two  program  areas  follows: 


52.1    Piant  Genome 

Grants  will  be  awarded  to  support 
mission-oriented  research  in  the  area  of 
plant  genome.  This  grant  program  area 
is  part  of  the  USDA  Plant  Genome 
Research  Program.  The  Plant  Genome 
Research  Program  was  established  to 
facilitate  development  of  new  or 
improved  crop  plants  and  forest  species 
and  to  maintain  germplasm  resources, 
thereby  promoting  stability  and 
profitability  of  plant  production  and 
improvement  of  the  quality  of  food, 
fiber,  feed,  and  non-food  products, 
including  biofuels.  To  accomplish  these 
goals,  the  Plant  Genome  program  will 
foster  and  coordinate  research  related  to 
identification,  characterization, 
alteration,  and  rapid  and  precise 
manipulation  of  genes  controlling  traits 
of  agricultural  importance. 

Following  the  discovery  of  scientific 
principles  of  heredity,  application  of 
genetic  principles  enabled  the  rapid 
improvement  of  many  useful  crop 
varieties.  In  conventional  plant 
breeding,  sexual  hybridization  and 
selection  techniques  have  offered  the 
chief  means  of  genetic  improvement, 
leading  to  substantial  increases  in  yield, 
acquisition  of  pest  resistance,  and 
exploitation  of  other  genetic  traits  of 
economic  importance.  However,  many 
traits  are  controlled  by  multiple  genes, 
limiting  the  rate  at  which  improved 
varieties  can  be  bred.  Linkage  maps 
carrying  molecular  markers  are  needed 
to  facilitate  breeding  of  traits  controlled 
by  multiple  loci.  Furthermore,  in  some 
commodities  the  application  of  current 
plant  breeding  methods  may  be 
approaching  the  point  of  diminishing 
returns  because  the  desired  genes  do  not 
exist  within  plant  populations  that  can 
be  hybridized.  Genes  that  encode  traits 
of  potential  economic  importance  are 
present  in  the  plant  population  as  a 
whole,  but  efficient  means  need  to  be 
developed  to  identify  and  isolate  the 
responsible  genes  and  transfer  them  to 
agriculturally  important  crop  plants.  The 
objective  of  the  USDA  Plant  Genome 
Research  Program  is  to  facilitate  full 
exploitation  of  the  available  gene  pool 
for  crop  improvement.  This  will  be 
accomplished  by  supporting  high  quality 
research  designed  to  develop 
information  and  research  tools  that  will 
equip  the  plant  breeder  and  other  plant 
scientists  to  meet  and/or  overcome 
present  and  future  challenges. 

Potential  applicants  to  the  NCRIGP 
Plant  Genome  Program  area  are  advised 
that  this  is  a  mission-oriented,  targeted 
program  area.  As  such,  the  program  is 
seeking  proposals  that  are  not  only  of 
high  scientific  quality  but  also  are  of 
high  potential  applicability  to  crop 


improvement  as  well.  The  use  of  non- 
cultivated  plants  as  experimental  model 
systems  must  be  justified  with  regard  to 
applicability  to  agriculture  and  forestry. 
Priority  will  be  given  to  proposals  that 
plan  timely  dissemination  of 
information,  mapping  data,  and 
materials  to  a  clearly  identified 
community  of  users,  as  well  as  to  the 
scientific  community  as  a  whole. 
Coordinated  proposals  designed  to  bring 
complementary  talents  to  bear  on 
mapping  needs  are  encouraged  but 
proposals  from  single  investigators  will 
also  be  appropriate  for  submission.  The 
specific  areas  of  emphasis  listed  below 
offer  exceptional  opportunities  for 
advancing  agriculture  and  forestry. 

(a)  Construction  of  genetic  and/or 
physical  maps.  Application  of  genomic 
strategies  to  problems  in  agriculture 
requires  the  development  of  tools. 
Accordingly,  the  objective  of  this  section 
of  the  program  is  to  construct  maps  for 
crop  and  forest  species  that  are  directly 
useful  to  breeders  for  crop  improvement 
and  to  other  biologists  for  fundamental 
plant  science  research.  There  are  no 
prescribed  priorities  for  specific 
commodities  or  for  any  particular  types 
of  maps  to  be  constructed.  The  applicant 
should  determine  the  nature  of  the  map 
to  be  constructed  (e.g.,  genetic  or 
physical,  high  density  or  low  density]  for 
the  particular  species  of  interest.  An 
assessment  of  the  present  state  of  the 
species'  genome  map,  available  genetic 
materials,  the  rationale  for  choice  of  the 
mapping  population,  and  the  future 
applications  of  the  map  for  plant 
breeding  or  other  research  should  be 
described  in  the  proposal.  It  is  not 
anticipated  that  any  complete  plant 
nuclear  genome  sequencing  project  will 
be  supported  under  this  program. 

Construction  of  low  resolution  maps 
(i.e..  those  with  a  goal  of  containing  gaps 
no  larger  than  25  centimorgans)  will 
suffice  for  many  plant  breeding  and 
research  applications.  High  resolution 
maps  (i.e.,  with  gaps  no  larger  than  5 
centimorgans)  likely  will  be  limited  in 
the  number  that  will  be  funded, 
depending  on  the  relationship  of 
physical  and  genetic  distances  in  the 
particular  species.  Strong  justification 
will  be  needed  in  terms  of  a  high  density 
map's  immediate  and  future  scientific 
impact.  For  construction  of  genome 
maps  with  molecular  markers  at  low  or 
high  density,  a  time  frame  of  three  years 
will  usually  be  appropriate,  unless 
unusual  aspects  of  the  particular 
species'  genome  produce  difficulties  that 
justify  a  longer-term  effort. 

Proposals  for  mapping  should  clearly 
describe  communication  or  involvement 
with  scientists  (such  as  plant  breeders. 


geneticists,  physiologists,  or 
biochemists)  who  will  use' the  mapping 
tools  that  are  to  be  created.  Interaction 
of  laboratories  engaged  in  mapping  with 
the  users  of  the  technology  is  essential 
to  ensure  early  and  efficient  application 
of  the  tools  developed. 

(b)  Detailed  mapping  and  sequencing 
of  specific  regions  of  the  genome.  The 
identification  and  isolation  of  genes 
involved  in  specific  genetic  traits  of 
economic  significance  is  an  important 
application  of  genome  mapping.  The 
goal  is  to  provid  •  support  for 
investigators  to  use  the  available  tools, 
such  as  existing  physical  and  genetic 
maps,  cytogenetic  stocks,  alien  addition 
lines,  near-isogenic  lines,  mutants, 
transposons,  and  molecular  markers  to 
locate,  identify,  and  isolate  specific 
genes  that  are  important  to  agriculture 
and  forestry.  Economically  important 
traits  are  complex  and  likely  will  require 
experimental  approaches  drawn  from 
many  disciplines. 

No  priorities  for  specific  commodities 
or  genetic  traits  to  be  addressed  have 
been  established.  The  applicants  should 
identify  genes  that  affect  the  economic 
value  of  a  specific  commodity  or  are 
relevant  to  yield  and  agricultural 
productivity.  In  order  to  justify  the 
project  duration,  investigators  should 
describe  the  genetic  tools  presently 
available  and  the  biological  propertic^s 
of  the  particular  species  of  interest  with 
respect  to  their  impact  on  the  length  of 
time  required  to  identify,  locate,  and 
isolate  a  gene  of  interest. 

(c)  Development  of  new  mapping  and 
cloning  strategies.  Research  to  produce 
new  methods  and  materials  that  can  be 
applied  to  genome  mapping,  genome 
manipulation,  gene  isolation,  or  gene 
transfer  is  encouraged.  The  biology  of 
the  plant  and  its  genome  exhibits  some 
fundamental  differences  from  other 
eukaryotic  systems  and  may  require 
unique  technical  strategies.  These 
differences  include,  but  are  not  limited 
to.  the  polyploid  nature  of  many  plant 
genomes,  the  existence  of  the 
chloropldst  genome  and  a  large 
mitochondrial  genome,  the  presence  of 
the  cell  wall,  the  meristematic  control  of 
plant  growth,  and  additional  complex 
biosynthetic  pathways.  At  the  same 
time,  plant  systems  offer  unique 
advantages  because  of  the  ability  to 
produce  inbreds  and  interspecific  sexual 
and  somatic  hybrids,  the  relative 
simplicity  of  introducing  genes  into 
many  plant  species,  the  possibility  of 
regenerating  plants  from  single  cells, 
and  the  ease  of  cultivating  large 
segregating  populations.  Research 
leading  to  the  development  of  mapping, 
gene  cloning,  gene  introduction,  and 
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sequencing  technologies  that  are 
designed  to  overcome  technical 
obstacles  due  to  the  complexity  of  plant 
systems,  or  research  that  is  designed  to 
take  advantage  of  unique  features  of  the 
plant  systems  will  be  supported. 
Proposals  that  present  innovative 
approaches  to  technology  development 
are  encouraged. 

52.2    Plant  Genetic  Mechanisms  and 
Molecular  Biology 

The  goal  of  this  program  area  is  to 
encourage  new  approaches  for  the 
development  of  genetically  superior 
varieties  of  crop  and  forest  «pecies.  One 
of  the  major  limiting  factors  for  the 
application  of  biotechnology  to 
agriculture  is  the  lack  of  basic 
information  about  genes.  Studies 
addressing  the  basic  cellular,  molecular, 
and  genetic  processes  that  contribute 
new  information  required  for  the 
development  of  novel  approaches  to 
crop  and  forest  improvement  will  be 
given  high  priority.  This  program  area 
wilt  emphasize,  but  is  not  limited  to, 
research  in  the  following  categories:  (a) 
Identification,  isolation,  and 
characterization  of  agriculturally 
important  genes  and  gene  products;  (b) 
relationships  between  gene  structure 
and  function:  (c)  regulatory  mechanisms 
of  expression  of  nuclear  and  organellar 
genes,  including  all  stages  from 
transcription  to  post-translational 
modification:  (d)  interactions  between 
nuclear  and  organellar  genes,  and 
between  extrachromosomal  and 
chromosomal  genes  (for  nuclear- 
chloroplast  genome  interactions,  see 
also  the  Photosynthesis  and  Respiration 
Program  (54.1));  (e)  mechanisms  of 
recombination,  transposition,  replication 
and  repair  (f)  molecular,  biochemical, 
and  cellular  processes  controlling 
regeneration  of  whole  plants  from  single 
cells:  (g)  alteration  and  use  of 
germplasm  resources:  and  (h) 
development  of  molecular,  cellular, 
genetic  or  cytogenetic  methods  for 
identifying  or  altering  plant 
characteristics  or  genes  that  are 
important  targets  for  genetic 
manipulation. 

53.0  Plant  Growth  and  Development 

Optimal  growth  and  development  are 
essential  for  optimal  productivity  of 
agriculturally  important  crop  plants  and 
forest  species.  A  basic  understanding  of 
developmental  processes  in  these  plants 
is  largely  lacking,  but  new  experimental 
approaches  are  being  developed  through 
advances  in  molecular  and  cellular 
biology.  The  goal  of  this  program  area  is 
to  further  the  understanding  of  the 
fundamental  mechanisms  that  underlie 
the  regulation  of  the  plant  life  cycle. 


including  seed  germination, 
differentiation,  organogenesis, 
flowering,  fertilization,  embryogenesis. 
fruit  development  seed  development, 
senescence,  and  dormancy.  This 
program  area  will  emphasize,  but  is  not 
limited  to,  studies  on;  (a)  Developmental 
regulation  of  gene  expression;  (b) 
mechanisms  of  cell  division,  expansion, 
and  differentiation;  (c)  development  and 
organization  of  meristems;  (d) 
photomorphogenesis:  (e)  cell  biology 
including  cytoskeleton.  membrane 
biology,  organelle  development,  and  cell 
wall  structure  and  properties  (for 
photosynthetic  membranes  and 
chloroplast  development,  see  also  the 
Photosynthesis  Program  (54.1));  (f) 
biochemistry  of  primary  and  secondary 
metabolism  related  to  plant  growth  and 
development;  (g)  hormonal  regulation  of 
growth  and  development,  including 
biosynthesis,  metabolism,  perception, 
and  mode  of  action  of  hormones:  and  (h) 
analysis  and  control  of  growth  patterns. 
Proposals  emphasizing  the  use  of 
emerging  experimental  techniques  for 
the  investigation  of  these  processes  are 
encouraged. 

54.0  Energy  and  Metabolism 

54.1  Photosynthesis  and  Respiration. 

Central  to  crop  and  timber  production 
are  the  plant  processes  by  which  solar 
energy  is  captured  and  transformed  into 
the  forms  of  energy  found  in  food  and 
fiber.  Many  of  the  complexities  of  these 
unique  processes  are  still  poorly 
understood,  and  thus,  cannot  be 
subjected  to  molecular,  genetic  and 
managerial  manipulations  designed  to 
solve  agriculttiral  problems  such  as 
sustainability,  yield,  efficiency,  and 
resource  utilization. 

The  objectives  of  this  program  area 
are  to  encourage  research  that  will 
elucidate  underlying  mechanisms  of 
energy  capture,  transduction,  and 
utilization  in  crop  and  forest  plants. 

Categories  of  innovative  research 
sought  in  this  area  will  include,  but  not 
be  limited  to,  studies  of  the  following 
processes:  (a)  Photosynthetic  energy 
conversion,  including  early  events  of 
photon  capture  and  charge  separation: 
(b)  electron  transport  and  energy 
transduction,  including  studies  of 
biosynthesis,  organization,  and  function 
of  components  of  electron  transport  in 
photosynthesis  and  respiration  (see  also 

52.2  and  53.0):  (c)  carbon  dioxide 
transport  and  concentration;  (d) 
biochemistry  of  carbon  fixation,  carbon 
assimilation  and  respiration;  (e)  control 
of  photosynthate  partitioning, 
translocation  and  utilization;  (f) 
mechanisms  controlling  photosynthetic 
and  respiratory  processes  in  leaves, 


plants  and  canopies  (see  also  22.1  and 
23.0):  (g)  metabolism  and  interactions 
(see  also  52.2  and  53.0)  of  nucleus, 
cytoplasm,  chloroplasts,  mitochondria 
and  other  cellular  compartments  that 
are  involved  in  photosynthesis  or 
respiration:  and,  (h)  metabolism  unique 
to  chloroplasts  and  mitochondria. 
Investigators  proposing  studies  that 
focus  primarily  on  mechanisms 
regulating  expression  of  genes  involved 
in  photosynthesis  and  respiration  should 
consider  whether  submission  to  the 
Plant  Genetic  Mechanisms  program  is 
more  appropriate.  Those  investigators 
focusing  on  development  of 
photosynthetic  and  respiratory 
structures  should  consider  whether 
submission  to  the  Plant  Growth  and 
Development  program  (53.0)  is  more 
appropriate. 

It  is  expected  that  experimental 
approaches  to  the  study  of  the  processes 
outlined  above  will  be  drawn  from  many 
disciplines,  including  biochemistry, 
biophysics,  chemistry,  microbiology, 
genetics,  physiology,  and  cellular, 
developmental  and  molecular  biology. 
Multidisciplinary  approaches  are 
encouraged. 

54.2  Nitrogen  Fixation/Metabolism 

The  high  levels  of  nitrogen  required  by 
crops  must  be  supplied  to  soils  in  the 
form  of  compounds  usable  to  plants, 
such  as  ammonia  and  nitrate  which  are 
then  assimilated  by  plants.  These 
compounds  are  supphed,  for  the  most 
part,  either  by  application  of  fertilizers 
or  by  the  action  of  microorganisms  that 
"fix"  atmospheric  nitrogen.  Fertilizer 
application  can  be  costly  in  terms  of 
energy  costs  and  effects  on  the  quality 
of  surface  and  ground  water.  Only 
certain  groups  of  crop  and  forest  plants 
are  capable  of  forming  the  bacterial 
plant  symbioses  capable  of  the  more 
cost-effective,  environmentally-sound 
biological  nitrogen  fixation. 
Development  of  alternative  crop 
production  methods  for  supplying 
nitrogen  is  desired.  As  a  basis  for 
developing  such  alternatives,  a  broad 
understanding  is  sought  of  the  fate  of 
nitrates  and  ammonia  in  the  soil,  as  well 
as  how  nitrogen  is  fixed  biologically. 
Furthermore,  enhancement  of  crop  yield, 
quality,  nutritive  value,  and 
development  of  novel  plant  products, 
will  depend  upon  elucidation  of 
mechanisms  by  which  plants  take  up. 
transport  and  metabolize  nitrogen 
compounds. 

Innovative  research  is  solicited  which 
uses  disciplinary  approaches  of 
biochemistry,  molecular  biology, 
microbiology,  genetics,  physiology, 
cellular  and  developmental  biology,  and 
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plants  and  canopies  (see  also  22.1  and 
23.0):  (g)  metabolism  and  interactions 
(see  also  52.2  and  53.0)  of  nucleus, 
cytoplasm,  chloroplasts.  mitochondria 
and  other  cellular  compartments  that 
are  involved  in  photosynthesis  or 
respiration:  and.  (h)  metabolism  unique 
to  chloroplasts  and  mitochondria. 
Investigators  proposing  studies  that 
focus  primarily  on  mechanisms 
regulating  expression  of  genes  involved 
in  photosynthesis  and  respiration  should 
consider  whether  submission  to  the 
Plant  Genetic  Mechanisms  program  is 
more  appropriate.  Those  investigators 
focusing  on  development  of 
photosynthetic  and  respiratory 
structures  should  consider  whether 
submission  to  the  Plant  Growth  and 
Development  program  (53.0)  is  more 
appropriate. 

It  is  expected  that  experimental 
approaches  to  the  study  of  the  processes 
outlined  above  will  be  drawn  from  many 
disciplines,  including  biochemistry, 
biophysics,  chemistry,  microbiology, 
genetics,  physiology,  and  cellular, 
developmental  and  molecular  biology. 
Multidisciplinary  approaches  are 
encouraged. 

54.2  Nitrogen  Fixation/Metabohsm 

The  high  levels  of  nitrogen  required  by 
crops  must  be  supplied  to  soils  in  the 
form  of  compounds  usable  to  plants, 
such  as  ammonia  and  nitrate  which  are 
then  assimilated  by  plants.  These 
compounds  are  supphed.  for  the  most 
part,  either  by  application  of  fertilizers 
or  by  the  action  of  microorganisms  that 
"fix"  atmospheric  nitrogen.  Fertilizer 
application  can  be  costly  in  terms  of 
energy  costs  and  effects  on  the  quality 
of  surface  and  ground  water.  Only 
certain  groups  of  crop  and  forest  plants 
are  capable  of  forming  the  bacterial 
plant  symbioses  capable  of  the  more 
cost-effective,  environmentally-sound 
biological  nitrogen  fixation. 
Development  of  alternative  crop 
production  methods  for  supplying 
nitrogen  is  desired.  As  a  basis  for 
developing  such  alternatives,  a  broad 
understanding  is  sought  of  the  fate  of 
nitrates  and  ammonia  in  the  soil,  as  well 
as  how  nitrogen  is  fixed  biologically. 
Furthermore,  enhancement  of  crop  yield, 
quality,  nutritive  value,  and 
development  of  novel  plant  products, 
will  depend  upon  elucidation  of 
mechanisms  by  which  plants  take  up, 
transport  and  metabolize  nitrogen 
compounds. 

Innovative  research  is  solicited  which 
uses  disciplinary  approaches  of 
biochemistry,  molecular  biology, 
microbiology,  genetics,  physiology, 
cellular  and  developmental  biology,  and 


ecology.  Multidisciplinary  approaches 
are  encouraged.  Problem  areas  include, 
but  are  not  limited  to:  (a)  Nitrification 
and  denitrification:  (b)  ecology  and 
competitive  interactions  of  nitrogen- 
fixing  organisms:  (c)  factors  controlling 
symbiont  specificity:  (d)  mechanisms 
regulating  infection  and  nodulation  of 
the  root  by  symbiotic  nitrogen-fixing 
organisms:  (e)  mechanisms  of  nitrogen- 
fixation  in  free-living,  associative,  and 
symbiotic  organisms:  (f)  mechanisms  of 
and  influencing  uptake  and  transport  of 
nitrogen  in  the  plant:  and  (g)  plant 
metabolism  of  nitrogenous  compounds, 
related  to  problems  (a-g)  listed  above. 

55.0  Alcohol  Fuels  Research 

Proposals  will  be  considered  for 
research  relating  to  the  physiological, 
microbiological,  biochemical,  and 
genetic  processes  controlling  the 
biological  conversion  of  agriculturally 
important  biomass  material  to  alcohol 
fuels  and  industrial  hydrocarbons.  The 
scope  of  this  program  area  includes 
studies  on  factors  that  limit  efficiency  of 
biological  production  of  alcohol  fuels 
and  the  means  for  overcoming  these 
limitations. 

Forest/Rangeland/Crop  Ecosystems 

The  goal  of  the  program  area  is  to 
further  the  understanding  of  underlying 
biological  and  ecological  processes  in 
ecosystems  that  have  the  potential  to 
contribute  to  enhanced  plant 
productivity  and  to  the  sustainability  of 
plant  communities.  Interested  applicants 
are  directed  to  the  complete  program 
area  description  under  the  Natural 
Resources  and  the  Environment 
Research  Division  (23.0). 

Markets,  Trade,  and  Policy 

The  United  States  agricultural  and 
forest  product  sectors  need  to  increase 
exports  of  commodities  and  value-added 
goods  in  an  increasingly  competitive 
global  market  environment.  Further, 
increased  output  for  export  is  expected 
to  be  produced  by  sustainable 
production  practices  and  contribute  to 
revitalization  of  rural  economies  through 
employment  and  income  growth.  This 
challenge  requires  research  to  provide 
knowledge  on  environmentally 
compatible,  cost-reducing  technologies 
to  enhance  producer  and  processor 
competitiveness  in  the  marketplace. 
Rural  area  leaders  need  knowledge 
about  the  implications  of  these  new 
technologies  and  export  market  growth 
prospects  in  order  to  assess  employment 
and  income  opportunities  and  to 
determine  supplemental  infrastructure 
and  organizational  needs. 

Two  new  program  areas  are  being 
introduced  to  begin  to  fulfill  these 


research  needs.  They  are:  (1)  Market 
Assessments.  Competitiveness,  and 
Technology  Assessments  and  (2)  Rural 
Development.  The  former  is  to  assess 
market  preferences,  demand,  utilization, 
and  provide  forecasts  for  various 
agricultural  and  forest  products  and 
commodities:  determine  the  ability  of 
the  U.S.  to  compete  for  these  markets: 
and  assess  the  impacts  of  new  product 
and  production  technologies  on  U.S. 
competitiveness,  the  environment,  and 
rural  economies.  The  Rural 
Development  program  has  three 
objectives:  (1)  To  develop  new 
theoretical,  conceptual,  and 
methodological  techniques  to  apply  to 
rural  revitalization  issues:  (2)  to 
determine  the  forces  impacting  rural 
areas:  and  (3)  to  evaluate  methods  for 
revitalizing  rural  areas.  To  the  extent 
that  investigations  in  Market 
Assessments,  Competitiveness,  and 
Technology  Assessment  described 
above  have  implications  for  Rural 
Development,  integrated 
interdisciplinary  studies  are  encouraged, 
but  investigators  must  indicate  only  one 
program  area  to  which  the  proposal  is 
submitted. 

61.0  Market  Assessments, 
Competitiveness,  and  Technology 
Assessments 

This  Program  Area  will  support 
research  in  three  broad  categories: 

(1)  Market  Assessments. 

The  purpose  of  market  assessment 
studies  is  to  identify,  describe,  and 
quantify  the  size  of  potential 
international  markets  for  agricultural 
and  forest  commodities  and  value- 
added  products  that  may  be  supplied  by 
the  U.S.  Information  is  needed  on  the 
demographic,  cultural,  social,  ethnic, 
religious,  and  other  factors  that 
influence  consumer  preferences  for  and 
use  of  foods,  fibers,  and  forest  products. 
These  factors  may  include  sensory 
properties,  preservation  method,  form, 
packaging,  labeling,  and  other 
characteristics.  Empirical  estimates  are 
needed  on  the  sensitivity  of  quantities 
purchased  to  changes  in  own  price, 
income,  and  the  prices  of  substitute 
foods,  along  with  forecasts  of  future  use. 
Similar  economic  information  is  needed 
for  semiprocessed  food  and  non-food 
items  of  agricultural  origin  that  are 
exported  by  the  U.S.  for  further 
processing  into  finished  products  for 
local  consumption  or  export. 

Research  proposals  are  requested  that 
will  assess  international  markets  for 
manufactured  dairy  products:  beef,  pork, 
broiler,  and  turkey  products:  fresh  and 
processed  fruits  and  vegetables; 
oilseeds  and  oilseed  products:  wheat 


and  milled  wheat  products:  com 
products:  and  forest  products,  including 
lumber,  composite  materials,  veneer, 
furniture,  chips,  and  pulp.  Market 
assessments  are  limited  to  the  Pacific- 
Rim  countries  of  Asia  and  Oceania,  the 
European  Community,  Eastern  Europe, 
Canada,  Mexico,  Argentina,  Brazil,  and 
Chile.  Interdisciplinary  proposals  are 
encouraged.  Future  requests  for 
proposals  will  include  other 
commodities  and  products  as  well  as 
other  countries. 

(2)  Competitiveness. 

The  purpose  of  competitiveness 
studies  is  to  ascertain  the  ability  of  the 
U.S.  to  compete  in  particular  global 
markets  for  agricultural  and  forest 
products  and  determine  the  public  and 
private  strategies  that  can  be  employed 
to  enhance  U.S.  competitiveness.  Global 
is  defined  as  any  marketplace,  including 
the  U.S.  Research  is  needed  to  provide 
empirical  analyses  and  assessments  of 
U.S.  competitiveness  in  global  markets 
relative  to  its  principal  competitors  for 
raw  and  processed  agricultural  and 
forest  products.  The  research  should 
estimate  the  sensitivity  of  U.S.  exports 
to  changes  in  costs  of  factors  used  for 
production  and  marketing,  fiscal 
policies,  trade  policies,  monetary 
exchange  rates,  geopolitical 
restructuring,  and  other  factors  that 
affect  competitiveness.  This  research 
should  determine  the  conditions  under 
which  agricultural  and  forest  product 
value-adding  industries  can  locate  in  the 
U.S.  and  compete  effectively  for  the 
domestic  and  export  markets. 

Competitiveness  research  proposals 
are  requested  for  fiscal  year  1992  that 
address  the  same  commodities, 
products,  and  markets  as  listed  above 
under  market  assessment  studies  plus 
the  ability  of  the  U.S.  to  compete  for  and 
retain  its  domestic  market  for  the 
indicated  commodities  and  products. 

(3)  Technology  Assessment. 

Technology  assessment  studies  are  to 
determine  the  benefits  and  costs  of 
adopting  new  products  and/or 
production  methods.  Research  is  needed 
to  assess  the  socioeconomic  and 
ecological  impacts  of  adopting 
sustainable  systems  and  practices 
applied  to  agricultural  and  forestry 
production.  Proposals  are  requested  that 
will  provide  empirical  estimates  of  the 
impacts  of  sustainable  practices  on  the 
competitiveness  of  U.S.  produced 
agricultural  commodities  and  forest 
products  in  global  markets  and  the 
ecology,  employment  levels,  and 
economic  diversity  of  production  areas 
utilizing  the  selected  practices. 
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Interdisciplinary  research  proposals  are 
encouraged. 

62.0  Rural  Development 

In  recent  year«,  rural  areas  dependent 
on  agriculture,  forestry,  and  other 
natural  resource  extraction  industries 
have  been  subjected  to  various  forces 
that  are  reducing  their  economic  vitality. 
Symptoms  include  outmigration,  loss 
and  degradation  of  essential  serv'ices, 
and  multiple  job  holding. 

The  action  and  interaction  of  these 
forces  are  poorly  understood,  hindering 
the  development  of  effective  public 
policies  to  revitalize  depressed  rural 
areas.  Theoretical  and  empirical 
research  is  needed  that  will  provide  a 
better  understanding  of  the  processes  by 
which  these  forces  reduce  economic 
vitality  and  the  policies  that  can  restore 
vitality.  Exploratory  research  also  is 
needed  to  provide  new  theories, 
concepts,  and  methodological 
techniques  for  developing  rural 
revitalization  policies. 

Proposals  are  being  requested  in  three 
ureas: 

(1 )  To  Develop  New  Theoretical 
Conceptual  and  Methodological 
Techniques  to  Apply  to  Rural 
Revitalization  Issues. 

Proposals  are  requested  for 
exploratory  research  to  focus  on  new 
uays  to  improve  the  social  and 
e(  onomic  well-being  of  nu-al  families 
and  communities  at  the  national 
regional,  and  community  levels.  These 
may  be  abstract  studies  based  entirely 
on  theory  and  concepts. 

(2)  To  Determine  the  Forces  Impacting 
Rural  Areas. 

Empirical  studies  are  needed  to 
identify  the  forces  that  impact 
population  change,  employment,  wage 
levels,  and  other  indicators  of  social  and 
economic  viability  These  studies  may 
assess  the  influence  of  various 
agricultural,  fiscal,  monetary,  trade, 
Idbor,  and  environmental  policies  and 
programs.  Other  elements  for  study  may 
include  the  influence  of  changing 
demand  for  agricultural  and  forest 
products,  industry  restructuring,  growth 
in  labor  productivity,  and  factors 
causing  outmigration  of  young  adults 

(3)  To  Evaluate  Methods  for  Revitalizing 
Rural  Areas 

Empirical  research  proposals  are 
requested  to  address  the  issue  of  how  to 
diversifj'  the  economies  of  rural  areas 
highly  dependent  on  agriculnire. 
forestry,  and  other  natural  resource 
extractive  industries.  These  proposals 
may  involve  case  studies,  sectorial 
analyses,  or  regional  comparisons. 


Examples  of  these  studies  include 
assessment  of  the  structure  of  labor  and 
capital  markets,  availability  of  support 
services,  and  investigations  of 
sustainable  agricultural  systems  as  they 
affect  employment  diversification  and 
entrepreneurial  opportunity. 
Multidisciplinaiy  approaches  are 
encouraged. 

Processing  Antecedent  To  Adding  Value 
or  Devek^ing  New  Products 

Research  in  the  area  of  processing 
antecedent  to  adding  value  or 
developing  new  products  is  needed  to 
enhance  the  competitive  value  and 
quality  of  U.S.  agricultural  and  forestry 
products.  European  countries  sell  about 
75%  of  their  agricultural  output  as  value- 
added  consumer  products,  while  only 
one-third  of  U.S.  agricultural  exports  are 
high  value-added  products.  Instead,  the 
U.S.  sells  over  50%  of  its  agricultural 
output  as  bulk  commodities  such  as 
com,  wheat  and  logs.  In  the  U.S..  the 
food  processing  and  distribution  system 
accounts  for  about  75%  of  the  retail  price 
of  food  and  fiber  products.  Less  than 
30%  of  U.S.  food  exports  are  considered 
high  value-added  products. 

Research  will  be  supported  in  the  area 
of  Processing  for  Value-Added  Products. 
Proposals  dealing  with  forest  products 
should  be  directed  to  the  Improved 
Utilization  of  Wood  and  Wood  Fiber 
program  area  (24.0). 

71.0  Processing  For  Value-Added 
Products 

Developing  new  uses  for  agricultural 
materials  by  enhancing  process 
efficiencies  and  developing  the 
knowledge  base  to  support  quantifiable 
and  innovative  processing/preservation 
methods  for  conversion  of  agricultural 
materials  into  new  value-added  food 
and  non-food  products  is  a  top  priority 
for  U.S.  agriculture.  Research  should 
emphasize  processes  that  are 
environmentally  acceptable  and  energy- 
efficient  Proposals  should  identify 
potential  applications  of  the  research  or 
address  an  identified  market  need. 

Proposals  are  encouraged  in  two 
general  areas:  (1)  To  increase  the 
understanding  of  the  physical  chemical 
and  biological  properties  of  agricultural 
materials  and  food  products  that  are 
important  for  quantifying,  predicting, 
and  controlling  the  quality  of  food  and 
nonfood  products,  and  (2)  to  develop 
innovative  processes  for  better 
utilization  and  more  efficient  conversion 
of  agricultural  materials  and  co-products 
to  high  value-added  food  and  non-food 
products 

Examples  of  research  to  be  supported 
in  the  food  area  include:  (1)  Methods  for 
rapid  monitoring  of  quality  during 


processing  and  distribution:  (2)  new  uses 
for  food  components  in  further 
processed  foods;  (3)  innovative  methods 
of  extending  shelf  life  and  maintaining 
quality:  and  (4)  innovative  processing  as 
a  substitute  for  food  additives  in  food 
preservation.  Proposals  dealing  with 
issues  of  microbiological  safety  of  foods 
should  be  directed  to  the  Food  Safety 
program  area  (32.0). 

Examples  of  research  to  be  supported 
in  the  non-food  area  include:  (1) 
Development  of  superior  lubricating 
products  and  other  uses  of  industrial 
oilseeds;  (2)  development  of  specialty 
fibers  such  as  for  garment  and  bedding 
insulation,  yam.  and  facial  tissue:  (3) 
development  of  polymers  such  as  higher 
nylons  and  interpenetrating  polymer 
networks,  strippable  coatings,  and 
flexible  coatings:  and  (4)  improved 
leather  tanning  techniques.  Proposals 
dealing  with  alcohol  fuels  should  be 
directed  to  the  Alcohol  Fuels  Research 
program  area  (55.0). 

II.  Agricultural  Research  Enhancement 
Awards  Program 

The  NCRIGP  announces  the 
implementation  of  a  new  strengthening 
program  to  help  institutions  develop 
competitive  research  programs  and  to 
attract  new  scientists  into  careers  in 
high  priority  areas  of  national  need  in 
agriculture,  food  and  environmental 
sciences.  In  addition  to  providing 
support  for  postdoctoral  fellowships  and 
for  research  awards  for  new 
investigators  as  described  earlier,  this 
program  will  include  Strengthening 
Awards.  All  proposals  submitted  under 
this  part  of  the  solicitation  of 
applications,  in  addition  to  fulfilling  the 
requirements  in  this  part  also  shall  be 
appropriate  to  one  of  the  research 
program  areas  described  under  the 
Specific  Research  Divisions  part  of  this 
solicitation. 

80.0  Strengthening  Awards 

Strengthening  Awards  are  available 
to  ensure  that  faculty  of  small  and  mid- 
sized institutions  who  have  not 
previously  been  successful  in  obtaining 
competitive  research  grants  under 
section  2(b)  of  the  1965  Act  as  amended, 
receive  a  portion  of  the  grants.  In 
addition,  in  order  to  ensure  that  such 
grants  shall  have  the  maximum 
strengthening  effect  strengthening 
awards  will  be  limited  to  faculty  at 
small  and  mid-sized  institutions  that 
previously  have  had  limited  institutional 
success  in  obtaining  grants  under  any 
Federal  competitive  research  grants 
program.  Further,  institutions  located  in 
States  that  have  had  an  average  funding 
level  from  the  USDA  NCRIGP  no  higher 
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processing  and  distribution;  (2)  new  uses 
for  food  components  in  further 
processed  foods:  (3)  innovative  methods 
of  extending  shelf  life  and  maintaining 
quality;  and  (4)  innovative  processing  as 
a  substitute  for  food  additives  in  food 
preservation.  Proposals  dealing  with 
issues  of  microbiological  safety  of  foods 
should  be  directed  to  the  Food  Safety 
program  area  (32.0). 

Examples  of  research  to  be  supported 
in  the  non-food  area  include:  (1) 
Development  of  superior  lubricating 
products  and  other  uses  of  industrial 
oilseeds;  (2)  development  of  specialty 
fibers  such  as  for  garment  and  bedding 
insulation,  yam.  and  facial  tissue:  (3) 
development  of  polymers  such  as  higher 
nylons  and  interpenetrating  polymer 
networks,  strippable  coatings,  and 
flexible  coatings:  and  (4)  improved 
leather  tanning  techniques.  Proposals 
dealing  with  alcohol  fuels  should  be 
directwl  to  the  Alcohol  Fuels  Research 
program  area  (55.0). 

II.  Agricultural  Research  Enhancement 
Awards  Program 

The  NCRIGP  announces  the 
implementation  of  a  new  strengthening 
program  to  help  institutions  develop 
competitive  research  programs  and  to 
attract  new  scientists  into  careers  in 
high  priority  areas  of  national  need  in 
agriculture,  food  and  environmental 
sciences.  In  addition  to  providing 
support  for  postdoctoral  fellowships  and 
for  research  awards  for  new 
investigators  as  described  earlier,  this 
program  will  include  Strengthening 
Awards.  All  proposals  submitted  under 
this  part  of  the  solicitation  of 
applications,  in  addition  to  fulfilling  the 
requirements  in  this  part  also  shall  be 
appropriate  to  one  of  the  research 
program  areas  described  under  the 
Specific  Research  Divisions  part  of  this 
solicitation. 

80.0  Strengthening  Awards 

Strengthening  Awards  are  available 
to  ensure  that  faculty  of  small  and  mid- 
sized institutions  who  have  not 
previously  been  successful  in  obtaining 
competitive  research  grants  under 
section  2(b)  of  the  1965  Act,  as  amended, 
receive  a  portion  of  the  grants.  In 
addition,  in  order  to  ensure  that  such 
grants  shall  have  the  maximum 
strengthening  effect  strengthening 
awards  will  be  limited  to  faculty  at 
small  and  mid-sized  institutions  that 
previously  have  had  limited  institutional 
success  in  obtaining  grants  under  any 
Federal  competitive  research  grants 
program.  Further,  institutions  located  in 
States  that  have  had  an  average  funding 
level  from  the  USDA  NCRIGP  no  higher 


than  the  33rd  percentile,  based  on  a 
three  year  rolling  average  of  funding  by 
the  USDA  NCRIGP  and  the  Competitive 
Research  Grants  Office,  which  was 
subsumed  by  the  NCRIGP.  are 
particularly  encouraged  to  apply  for 
Strengthening  Awards.  The  following 
States  (USDA-EPSCoR  States)  fall  into 
this  category': 

/^iRska  Mississippi  South  Carolina 

/l|r)(,insa5  Montana  South  Dakota 

donnectlriit  North  Dakota  Vermont 

Hawaii  N«w  Hampshire  West  Virginia 

I'iaho  New  Mexico  Wyoming 

Maine  Rhode  Island 

However,  all  applicants  for 
sjtrengthening  awards  must  meet  the 
driteria  described  herein  for  the  type  of 
sward  for  which  the  applicant  applies. 
J^  individual  applicant  may  apply  for 
only  one  of  the  following  tj-pes  of 
awards  this  fiscal  year.  A  separate  peer 
review  panel,  aside  from  the  peer 
ruview  panels  assembled  for  review  of 
Standard  Research  Grant  applications, 
will  be  assembled  for  the  evaluation  of 
Research  Career  Enhancement  Awards. 
Equipment  and  Seed  Grants. 
Strengthening  Standard  Research 
Project  Award  applications  will  be 
reviewed  by  the  peer  review  panel  in 
the  appropriate  research  program  area 
along  with  Standard  Research  Grant 
applications. 

In  addition  to  being  appropriate  to  one 
of  the  research  program  areas  described 
under  the  Research  Divisions  described 
in  this  solicitation,  proposals  for 
Strengthening  Awards  also  should  fit 
within  one  of  the  following  specified 
program  areas: 

HO.l  Research  Career  Enhancement 
A  wards 

Grants  within  this  program  area  are 
authorized  by  section  2(b)(3)(F)  of  the 
1965  Act.  as  amended.  The  purpose  of 
these  awards  is  to  provide  an 
opportunity  for  faculty  to  enhance  their 
rsbearch  capabilities  by  funding 
sabbatical  leaves.  Funds  will  be 
designated  for  faculty  at  small  and  mid- 
sized institutions  who  have  not  received 
a  competitive  grant  under  section  2(b)  of 
the  1965  Act  within  the  past  five  years. 
These  awards  will  be  limited  to  faculty 
at  small  and  mid-sized  institutions  that 
previously  have  had  limited  institutional 
success  in  obtaining  grants  under  any 
Federal  competitive  research  grants 
program.  This  Sabbatical  leave  shall  be 
conducted  in  a  Federal  research 
laboratory  or  a  research  laboratory  at 
an  institution  which  confers  doctoral 
degrees  in  the  topic  area. 

Documentation  that  arrangements 
have  been  made  with  an  established 
investigator  with  regard  to  all  facilities 
and  space  necessary  for  conduct  of  the 
research  must  be  provided  in  the 


proposal.  Awards  will  be  limited  to  one 
year's  salary  and  funds  for  supplies. 
These  awards  are  not  renewable. 
Proposals  should  be  submitted  by  the 
deadline  date  indicated  in  this 
solicitation. 

80.2  Equipment  Grants 

Grants  within  this  program  area  are 
authorized  by  section  2(b)(3)(D)  of  the 
1965  Act,  as  amended.  Funds  will  be 
designated  for  equipment  grants  to 
strengthen  the  research  capacity  of 
institutions.  Institutions  that  previously 
have  had  limited  success  in  obtaining 
grants  under  any  Federal  competitive 
research  grants  program  may  apply. 
Each  request  shall  be  limited  to  one 
major  piece  of  equipment  within  the  cost 
range  of  Si 0,000-4100,000.  The  amount 
requested  shall  not  exceed  50  percent  of 
this  cost.  Documentation  that  the 
remaining  50  percent  will  be  matched  by 
the  applicant.  Although  arrangements 
for  sharing  equipment  among  faculty  are 
encouraged,  it  must  be  evident  that  the 
principal  investigator  is  a  principal  user 
of  the  requested  equipment  This 
program  is  not  intended  to  replace 
requests  for  equipment  in  individual 
research  projects.  Rather,  it  is  intended 
to  help  fund  items  of  equipment  that  will 
upgrade  the  research  infrastructure. 
I^oposals  should  be  submitted  by  the 
deadline  date  indicated  in  this 
solicitation. 

80.3  Seed  Grants 

Grants  within  this  program  area  are 
authorized  by  section  2(b)(3)(F)  of  the 
1965  Act.  as  amended.  The  purpose  of 
these  awards  is  to  provide  funds  to 
enable  investigators  at  small  and  mid- 
sized institutions  to  collect  prehminary 
data  in  preparation  for  applying  for  a 
research  project  grant  Faculty  who  have 
not  been  successful  in  obtaining  a 
competitive  grant  under  section  2(b)  of 
the  1965  Act  as  amended  (Competitive 
Research  Grants  Program)  with  the  past 
five  years  are  eligible.  These  awards 
will  be  limited  to  faculty  at  small  and 
mid-sized  institutions  that  have  had 
limited  institutional  success  in  obtaining 
grants  under  any  Federal  competitive 
research  grants  program.  These  awards 
will  be  S5O,0O0  (including  indirect  costs) 
for  two  years  and  are  not  renewable. 
Proposals  should  be  submitted  by  the 
deadline  date  indicated  in  this 
solicitation. 

Strengthening  Standard  Research 
Project  Awards 

Grants  within  this  program  area  are 
authorized  by  section  2(b)(3)(F)  of  the 
1965  Act.  as  amended.  Investigators  at 
small  and  mid-sized  institutions  may 
wish  to  apply  for  a  Standard  Research 


Project  Grant.  Faculty  who  have  not 
been  successful  in  obtaining  a 
competitive  grant  under  section  2(b)  of 
the  1965  Act.  as  amended  (Competitive 
Research  Grants  Program)  with  the  past 
five  years  are  eligible.  These  awards 
will  be  limited  to  faculty  at  small  and 
mid-sized  institutions  that  have  had 
limited  institutional  success  in  obtaining 
grants  under  any  Federal  competitive 
research  grants  program.  Proposals 
should  be  submitted  to  the  appropriate 
research  program  area  described  in  this 
solicitation  by  the  designated  deadline 
for  that  particular  program  area.  A 
separate  peer  review  panel  will  not  be 
assembled  for  the  purpose  of  reviewing 
these  proposals. 

How  to  Obtain  Application  Materials 

Please  note  that  potential  applicants 
who  are  on  the  Competitive  Research 
Grants  mailing  list  who  sent 
applications  in  fiscal  year  1991,  or  who 
recently  requested  placement  on  the  list 
for  fiscal  year  199Z  will  automatically 
receive  copies  of  this  solicitation  and 
the  Grant  Application  Kit.  All  others 
may  request  copies  from:  Proposal 
Services  Branch.  Cooperative  State 
Research  Service.  U.S.  Department  of 
Agriculture,  room  303,  Aerospace 
Center.  Washington,  DC  20250-2200; 
telephone:  (202)  401-5049. 

Specific  Guidelines  for  Proposal 
Preparation  and  Submission 

Section  I.  Overview 

The  following  are  specific  guidelines 
presented  to  provide  direction  in 
proposal  preparation  and  submission. 
Pursuant  to  7  CFR  3200.4(c),  the 
following  guidelines  for  proposal  format 
and  content  supplement  those  guidelines 
set  out  by  that  section.  If  the  section  and 
the  supplemental  guidelines  herein 
confiict,  the  supplemental  guidelines 
take  precedence,  in  accordance  with  7 
CFR  3200.4(c}. 

Eligibility 

The  eligibility  requirements  for  grants 
under  section  2(b)  of  the  1965  Act  as 
amended,  are  listed  in  7  CFR  3200.3, 
Proposals  may  be  submitted  by  any 
State  agricultural  experiment  station, 
college,  university,  other  research 
institution  or  organization.  Federal 
agency,  private  organization, 
corporation,  or  individual.  Unsolicited 
proposals  will  not  be  considered  and 
proposals  from  scientists  at  non-United 
States  organizations  will  not  be 
accepted. 

The  same  investigator  is  not  likely  to 
receive  more  than  one  grant  award 
under  the  NCRIGP  in  any  one  fiscal 
year.  To  minimize  the  time  and  effort 
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expended  in  preparing  and  reviewing 
proposals,  the  submission  of  more  than 
one  proposal  from  the  same  principal 
investigator  (or  team  of  investigators) 
therefore  is  discouraged  strongly.  In 
addition,  in  any  one  fiscal  year 
applicants  may  not  submit  the  same 
research  proposal  to  more  than  one 
research  program  area  within  the 
NCRIGP  or  to  any  of  the  other  programs 
sponsored  by  CSRS.  Duplicate 
proposals,  essentially  duplicate 
proposals,  or  predominantly  overlapping 
proposals  will  be  returned  to  the 
proposing  scientist  without  review. 

In  preparing  the  proposal,  applicants 
are  urged  to  ensure  that  the  name  of  the 
principal  investigator  (or  project 
director)  and,  where  applicable,  the 
name  of  the  submitting  institution  are 
typed  at  the  top  of  each  page.  This  will 
permit  easy  identification  in  the  event 
that  the  application  becomes 
disassembled  during  the  review  process. 

Format  and  Contents  for  Applications 

Pursuant  to  7  CFR  3200.4(c),  the 
following  guidelines  for  proposal  format 
and  content  supplement  those  guidelines 
set  out  by  that  section.  If  the  section  and 
the  supplemental  guidelines  herein 
conflict,  the  supplemental  guidelines 
take  precedence,  in  accordance  with  7 
CFR  3200.4(c).  For  purposes  of  in-depth 
evaluation  as  well  as  for  consistency, 
organization,  and  clarity,  it  is  important 
that  proposals  contain  certain 
information  and  that  they  be  of  similar 
format.  Therefore,  all  applications 
submitted  should  follow  the  guidelines 
listed  below  and  be  assembled  in  the 
indicated  order. 

1.  Conventional  Projects 

(a)  Standard  research  grants.  Grant 
Application  Cover  Page  (Form  CSRS- 
661). 

Each  copy  of  the  proposal  must 
contain  a  Grant  Application  Cover  Bage. 
which  should  be  assembled  as  the  first 
page  of  the  application.  At  least  one 
copy  of  this  form  must  contain  pen-and- 
ink  signatures  as  outlined  below.  A  copy 
of  this  form  is  located  in  the  Grant 
Application  Kit  and  may  be  duplicated 
as  necessary.  In  completing  the  Cover 
Page,  please  note  the  following: 

•  Title  of  Proposal  (Block  6).  Choose  an 
appropriate  project  title  and  place  it  in 
this  block.  The  other  guidelines  for  this 
component  are  listed  in  7  CFR 
3200.4(c)(1). 

•  Program  Area  and  Number  (Block  6). 
From  among  the  announced  research 
program  areas,  choose  the  program  area 
that  is  most  appropriate  to  the  effort 
being  proposed  and  insert  the  name  and 
number  in  this  block.  It  is  important  that 
only  one  program  area  be  selected.  In 


instances  where  the  appropriateness  of 
the  chosen  program  area  may  be  in 
question,  the  final  program  area 
assignment  will  be  made  by  the  NCRIGP 
scientific  staff.  The  principal 
investigator  will  be  informed  of  any 
changes  in  assigned  program  areas. 

•  Principal  investigator(s)/Project 
Directors) — Block  15.  List  the  name{8) 
of  the  proposing  principal  investigator(s) 
in  this  block.  If  there  is  more  than  one 
investigator,  all  must  be  listed  and  all 
must  sign  the  Grant  Application  Cover 
Page.  Co-principal  Investigators  should 
be  limited  to  those  required  for  genuine 
scientific  collaboration;  minor 
collaborators  or  consultants  should  not 
be  designated  as  co-principal 
investigators.  Only  the  principal 
investigator  listed  in  Block  15.a.  will 
receive  direct  correspondence  from  the 
NCRIGP. 

•  Other  Possible  Sponsors  (Block  22). 
List  the  names  or  acronyms  of  all  other 
public  or  private  sponsors  including 
other  agencies  within  USDA.  to  whom 
the  application,  or  a  substantially 
similar  application,  has  been  or  will  be 
sent.  In  addition,  if  the  application  is 
submitted  to  another  organization  after 
it  has  been  submitted  to  the  NCRIGP. 
you  must  inform  the  NCRIGP  program 
officer  immediately.  Failure  to 
accurately  and  completely  identify  other 
possible  sponsors  will  delay  the 
processing  of  the  application  and  may 
result  in  its  being  returned  without 
review.  The  identification  of  other 
sponsors  must  include  the  name(8)  of 
the  program(s)  within  the  sponsoring 
organization  to  which  you  have  applied 
or  will  apply. 

•  Signatures.  Sign  and  date  the  Grant 
Application  Cover  Page  in  the  places 
indicated  at  the  bottom  of  the  page.  The 
other  guidelines  for  this  component  are 
listed  in  7  CFR  3200.4(c)(1).  Applications 
that  do  not  contain  the  signature  of  the 
authorized  organizational  representative 
cannot  be  considered  for  support. 
Proposals  submitted  by  individuals  who 
lack  organizational  affiliation  need  only 
be  signed  by  the  proposing  principal 
investigator. 

Table  of  Contents 

To  facilitate  the  location  of 
information,  each  proposal  must  contain 
a  table  of  contents,  which  should  be 
assembled  as  page  2. 

Project  Summary 

The  proposal  must  contain  a  project 
summary.  The  other  guidelines  for  the 
project  summary  are  listed  in  7  CFR 
3200.4(c)(2). 


Project  Description 

All  proposals  should  be  submitted  on 
standard  6W  x  11"  paper  with  typing 
on  one  side  of  the  page  only.  In  addition, 
margins  must  be  at  least  1",  type  size 
should  be  12  characters  per  inch  or 
larger,  and  there  should  be  no  page 
reductions.  Applicants  are  encouraged 
to  include  original  illustrations 
(photographs,  color  prints,  etc.)  to  all 
copies  of  the  proposal.  Reviewers  are 
not  required  to  read  beyond  the  15-page 
limit.  Other  guidelines  for  the  project 
description  are  listed  in  7  CFR 
3200.4(c)(3). 

The  project  description  must  contain 
the  following  components: 

•  Introduction.  The  guidelines  for  this 
component  are  listed  in  7  CFR 
3200.4(c)(3)(i). 

•  Progress  Report.  The  guidelines  for 
this  component  are  listed  in  7  CFR 
3200.4(c)(3)(ii).  In  addition,  the  progress 
report  must  be  limited  to  three  pages 
(within  the  15-page  limit). 

•  Rationale  and  Significance.  The 
guidelines  for  this  component  are  set  out 
in  7  CFR  3200.4(c)(3)(iii). 

•  Experimental  Plan.  The  guidelines 
for  this  component  are  set  out  in  7  CFR 
3200.4(c)(3)(iv). 

Facilities  and  Equipment 

The  guidelines  for  facilities  and 
equipment  are  set  out  in  7  CFR 
3200.4(c)(4). 

Collaborative  Arrangements 

The  guidelines  for  this  area  are  set  out 
in  7  CFR  3200.4(c)(5). 

References  to  Project  Description 

The  guidelines  for  this  area  are  set  out 
in  7  CFR  3200.4(c)(6). 

Vitae  and  Publication  List(s) 

The  guidelines  for  this  area  are  set  out 
in  7  CFR  3200.4(c)(7). 

Conflict  of  Interest  List 

To  assist  program  staff  in  excluding 
from  proposal  review  those  individuals 
who  have  conflicts  of  interest  with  the 
project  personnel,  a  list  of  such  persons 
should  be  appended  for  each 
investigator  for  whom  a  curriculum  vitae 
is  provided.  List  the  following 
individuals: 

•  Collaborators  on  research  projects 
within  the  past  five  years 

•  Co-authors  on  publications 
published  within  the  past  five  years 

•  Thesis  or  postdoctoral  advisors 
within  the  past  five  years 

•  Graduate  students  or  postdoctoral 
associates  within  the  past  five  years 
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Budget  (Form  CSRS-55) 

In  addition  to  the  following,  the 
guidelines  for  this  area  are  set  out  in  7 
CFR  3200.4(c)(8). 

Salaries  of  faculty  members  and  other 
personnel  who  will  be  working  on  the 
project  may  be  requested  in  proportion 
1  to  the  effort  they  will  devote  to  the 
i  project.  However,  grant  funds  may  not 
I  be  requested  to  augment  the  salary  or 
I  rate  of  salary  for  project  personnel  or  to 
;  reimburse  them  for  consulting  or  other 
'  activities  that  constitute  a  part  of  their 
normal  assignment.  In  addition,  the 
recovery  of  indirect  costs  under  grant 
awards  made  to  institutional  recipients 
may  not  exceed  the  lesser  of  the 
institution's  applicable  negotiated 
indirect  cost  rate  or  the  equivalent  of 
14%  of  total  direct  costs. 

Budget  Justification 

All  salaries  and  wages, 
nonexpendable  equipment,  foreign 
travel,  and  "All  Other  Direct  Costs"  for 
which  support  is  requested  must  be 
individually  listed  (with  costs)  and 
justiHed  on  a  separate  sheet  of  paper 
and  placed  immediately  behind  Form 
CSRS-55. 

Current  and  Pending  Support  (Form 
CSRS-663) 

The  guidelines  for  this  area  are  set  out 
in  7  CFR  3200.4{c)(10). 

Addenda  to  Project  Description 

The  guidelines  for  this  subject  are  set 
out  in  7  CFR  3200.4(c)(ll). 

Assurance  Statements  (Form  CSRS-662) 

In  addition  to  the  following,  the 
guidelines  for  this  subject  are  set  out  in 
7  CFR  3200.4(c)(9). 

With  regard  to  compliance  with  the 
regulations  set  out  in  7  CFR  3200.4(c)(9) 
for  research  involving  special 
considerations,  proposing  scientists  who 
lack  organizational  affiliation  or  whose 
organization  finds  it  impractical  to 
maintain  the  required  Institutional 
Review  Board  or  Institutional  Animal 
Care  and  Use  Committee  may  wish  to 
negotiate  with  a  local  university  or  other 
research  organization  to  have  this 
service  performed  for  them. 

Certifications  Regarding  Debarment  and 
Suspension,  Drug-Free  Work  Place,  and 
Lobbying 

In  addition  to  the  following,  the 
guidelines  for  this  subject  are  set  out  in 
7  CFR  3200.4(c)(12).  By  signing  the  Grant 
Application  Cover  Page,  applicants  are 
providing  the  certifications  required  by 
Departmental  regulations.  Submission  of 
the  individual  forms  found  in  the  Grant 
Application  Kit  is  no  longer  required. 
For  additional  information,  refer  to  the 


certification  at  the  bottom  of  Form 
CSRS-661.  Grant  Application  Cover 
Page. 

(b)  Research  conference  applications. 
Proposals  requesting  support  for 
research  conferences  should  be 
submitted  under  the  appropriate 
research  program  area  described  herein 
by  the  designated  deadline  for  that 
particular  program  area.  Applicants 
considering  submission  under  this 
category  are  strongly  advised  to  consult 
the  appropriate  NCRIGP  staff  before 
preparation  and  submission  of  the 
proposal.  In  addition  to  the  following, 
the  guidelines  set  forth  in  7  CFR 
3200.4(c),  not  in  conflict  with  the 
following  guidelines,  apply  to  this 
category: 

•  A  Grant  Application  Cover  Page 
(Form  CSRS-661)  appropriately 
completed  and  signed; 

•  The  project  summary  page  stating 
the  objectives  of  the  research 
conference,  symposium,  or  workshop,  as 
well  as  the  proposed  location  and 
probable  inclusive  date(s)  of  the 
conference; 

•  A  justification  for  the  meeting; 

•  Names  and  organizational 
affiliations  of  the  chairperson  and  other 
members  of  the  organizing  committee; 

•  A  proposed  program  (or  agenda)  for 
the  conference,  including  a  listing  of 
scheduled  participants  and  their 
institutional  affiliations: 

•  The  method  of  announcement  or 
invitation  that  will  be  used; 

•  A  curriculum  vitae  for  the 
submitting  project  director(s)  and  a  brief 
listing  of  relevant  publications  (each 
vitae  and  publications  listing,  combined, 
should  not  exceed  three  (3)  pages);  and 

•  An  estimated  total  budget  (Form 
CSRS-55)  for  the  conference,  together 
with  an  itemized  breakdown  of  all 
support  requested  from  the  NCRIGP. 
The  budget  for  the  conference  may 
include  an  appropriate  amount  for 
transportation  and  subsistence  costs  for 
participants  and  for  other  conference- 
related  costs. 

•  A  Current  and  Pending  Sujjport 
statement  (Form  CSRS-663)  as 
described  in  7  CFR  3200.4(c){ll). 

II.  Agricultural  Research  Enhancement 
Awards  Applications 

(a)  Postdoctoral  fellowships. 
Proposals  requesting  support  for 
postdoctoral  fellowships  should  be 
submitted  under  the  appropriate 
research  program  area  described  herein 
by  the  designated  deadline  for  that 
particular  program  area.  Such  proposals 
can  be  submitted  directly  by  the 
individual  or  through  an  institution.  In 
either  case,  applications  should  contain 
the  specified  information  and  be 


assembled  in  the  order  indicated  in  7 
CFR  3200.4(c)  and  the  supplemental 
guidelines  under  "Format  and  Content" 
for  Standard  Research  Grants  herein. 
Indicate  on  the  Project  Summary  Page 
that  this  is  a  Postdoctoral  Fellowship 
Application. 
Applications  also  should  include: 

•  A  letter  of  support  from  the 
scientific  host  stating  his  or  her 
willingness  to  serve  in  this  capacity  and 
to  allow  the  use  of  all  facilities  and 
space  necessary  for  conduct  of  the 
research.  The  letter  also  must  provide 
assurance  that  the  project  is  not  simply 
an  extension  of  the  host's  ongoing 
research. 

•  Documentation  that  the  host 
investigator's  institution  has  been 
informed  of  these  arrangements. 
Postdoctoral  applicants  from  Federal 
laboratories  must  notify  the  appropriate 
regional  office. 

The  grant  application  cover  sheet 
(Form  CSRS-661)  of  proposals  submitted 
by  individuals  who  lack  organizational 
affiliation  need  only  be  signed  by  the 
proposing  principal  investigator. 
Proposals  submitted  through  an 
institution  must  be  signed  by  the 
proposing  principal  investigator  and 
endorsed  by  the  authorized 
organizational  representative. 

(b)  New  investigator  awards. 
Research  proposal  applications  from 
new  investigators  should  be  submitted 
under  the  appropriate  research  program 
area  described  herein  by  the  designated 
deadline  for  that  particular  program 
area.  Applications  should  contain  the 
specified  information  and  be  assembled 
in  the  order  indicated  in  7CFR  3200.4(c) 
and  the  supplemental  guidelines  under 
"Format  and  Content"  for  Standard 
Research  Grants  herein.  Indicate  on  the 
Project  Summary  Page  that  this  is  a  New 
Investigator  Application. 

(c)  Strengthening  awards.  See 
Program  Description  contained  under 
section  80.0.  Strengthening  Awards,  for 
eligibility  requirements. 

(1)  Research  career  enhancement 
awards — Applications  from  faculty 
wishing  to  enhance  their  research 
capabilities  through  sabbatical  leaves 
should  be  submitted  under  the  Research 
Career  Enhancement  Program.  Proposals 
should  originate  through  the  applicant's 
home  institution  and  be  submitted  by 
the  Research  Career  Enhancement 
Awards  deadline  date  found  in  the 
program  announcement.  In  addition  to 
following  the  guidelines  set  forth  in  7 
CFR  3200.4(c),  the  following  guidelines 
also  apply: 

•  A  grant  application  cover  sheet 
(CSRS-661)  completed  as  described  i.n 
the  supplemental  guidelines  under 
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■'Format  and  Contents"  for  Standard 
Research  Grants  herein.  Indicate 
Program  Area  80.1  in  Block  8. 

•  Project  Summary  page  indicating 
overall  project  goals  and  supporting 
objectives.  Indicate  on  the  Project 
Summary  page  that  this  is  a  Research 
Career  Enhancement  Award 
application. 

•  A  general  description  of  the 
research  interests  and  goals  of  the 
applicant  in  order  to  provide  perspective 
for  the  proposal  (one  page). 

•  A  statement  of  how  the  proposed 
activities  will  serve  to  enhance  the 
scientific  research  capabilities  of  the 
applicant  (one  page). 

•  Curriculum  vitae  and  a  list  of 
publications.  Guidelines  for  this 
component  are  contained  in  7  CFR 
3200.4(c)(7). 

•  A  letter  from  the  scientific  host 
indicating  willingness  to  serve  in  this 
capacity,  and  a  description  of  the  host's 
contribution  to  the  proposed  activities 
both  scientifically  and  with  regard  to 
use  of  facilities  and  equipment. 

•  A  statement  signed  by  the 
Department  Head  or  equivalent  official 
at  the  host  institution  indicating  a 
commitment  to  provide  research  space 
and  facilities  for  the  period  of  the 
applicant's  presence. 

•  Budget  (Form  CSRS-55).  Budget 
(ustification.  and  Current  and  Pending 
Support  (CSRS-663]  as  outlined  in  the 
supplemental  guidelines  under  "Format 
and  Contents"  for  Standard  Research 
Grants  herein.  (Note  that  the  budget 
should  be  limited  to  one  year's  salary 
and  funds  for  supplies.) 

(2)  Equipment  grants — Applications 
requesting  assistance  in  purchasing 
equipment  should  be  submitted  to  the 
Equipment  Grant  Program.  Proposals 
should  be  submitted  by  the  Equipment 
Grants  deadline  date  found  in  this 
program  announcement.  In  addition  to 
following  the  guidelines  set  forth  in  7 
CFR  3200.4(c).  the  following  guidelines 
also  apply.  Proposals  for  Equipment 
Grants  should  include  the  following: 

•  A  grant  application  cover  sheet 
(CSRS-661)  completed  as  described  in 
the  supplemental  guidelines  under 
"Format  and  Contents"  for  Standard 
Research  Applications  herein.  Indicate 
Program  Area  80.2  in  Block  8. 

•  Project  Summary  page  indicating 
equipment  sought  and  the  overall 
project  goals  for  its  use.  Indicate  on  the 
project  summary  page  that  this  is  an 
Equipment  Grant  application. 


•  A  general  description  of  the 
research  interests  and  goals  of  the 
applicant  in  order  to  provide  perspective 
for  the  proposal  (one  page). 

•  Budget  (Form  CSRS-55)  and  Budget 
Justification.  Justification  should: 
Describe  the  instrument  requested, 
including  the  manufacturer  and  model 
number  if  known;  provide  a  detailed 
budget  breakdown  of  the  equipment  and 
accessories  required;  indicate  the 
amount  of  funding  requested  from 
USDA;  and  provide  a  statement  that  the 
necessary  matching  funds  will  be  made 
available  from  an  institutional  or  other 
source.  (Note  that  no  more  than  50 
percent  of  the  equipment  cost  will  be 
provided  by  the  USDA). 

•  Indicate  on  the  Project  Summary 
Page  that  this  proposal  qualifies  as  an 
Equipment  Grant  application. 

No  installation,  maintenance, 
warranty,  or  insurance  expenses  may  be 
paid  from  these  awards. 

Computer  equipment  is  eligible  only  if 
it  is  to  be  used  specifically  for  scientific 
purposes  and  is  carefully  justified. 
Purchase  of  a  computer  primarily  for  use 
as  a  word  processor  or  for  other 
administrative  purposes  is  not 
permitted. 

(3)  Seed  grants — Applications  from 
faculty  wishing  to  collect  preliminary 
data  should  be  submitted  to  the  Seed 
Grant  Program.  Proposals  should  be 
submitted  by  the  Seed  Grants  deadline 
date  found  in  the  program 
announcement.  Such  proposals  should 
be  completed  as  described  in  7  CFR 
3200.4(c)  and  the  supplemental 
guidelines  under  "Format  and  Contents" 
for  Standard  Research  Grants  herein, 
with  the  following  modifications: 

•  Program  Area  80.3  should  be 
indicated  in  Block  8  of  the  grant 
application  cover  sheet  (CSRS-661)  and 
that  this  is  a  Seed  Grant  application  on 
the  Project  Summary  Page. 

•  Project  Description  must  be  limited 
to  five  (5)  single-  or  double-spaced 
pages. 

•  Note  that  the  budget  should  be 
limited  to  a  total  of  $50,000  (including 
indirect  costs)  for  two  years. 

•  Indicate  on  the  Project  Summary 
Page  that  this  proposal  qualifies  as  a 
Seed  Grant  application. 

(4)  Strengthening  Standard  Research 
Projects — Faculty  who  are  eligible  for 
the  Strengthening  Award  Program  may 
wish  to  apply  for  a  Standard  Research 
Project  Award.  Such  applications  should 
be  completed  as  described  in  7  CFR 
3200.4(c)  as  supplemented  by  "Format 


and  Contents"  for  Standard  Research 
Grants  herein  and  should  be  directed  to 
the  appropriate  research  program  area 
described  herein  and  submitted  by  the 
designated  deadline  for  that  particular 
program  area. 

•  Indicate  on  the  Project  Summary 
Page  that  this  proposal  qualifies  as  a 
Strengthening  Standard  Research 
Project  application. 

What  to  Submit 

An  original  and  14  copies  of  the 
application  and  pertinent  addenda  to 
the  project  description  are  requested. 
Due  to  the  heavy  volume  of  proposals 
that  are  received  each  year  and  the 
difficulty  in  identifying  proposals 
submitted  in  several  packages,  all 
copies  of  each  proposal  must  be  mailed 
in  a  single  package.  In  addition,  please 
see  that  each  copy  of  the  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  Do  not  bind  any  of  the  copies  of 
the  proposal,  as  it  will  only  delay 
processing. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  originally  submitted. 
Prior  to  mailing,  it  is  urged  that  the 
proposal  be  compared  with  the  checklist 
in  section  VII. 

Where  to  Submit 

The  research  grant  application  must 
be  postmarked  by  the  relevant  date 
indicated  in  the  program  announcement 
and  submitted  to  the  following  address: 
National  Competitive  Research 

Initiative  Grants  Program,  c/o 

Proposal  Services  Branch, 

Cooperative  State  Research  Service, 

room  303  Aerospace  Center,  U.S. 

Department  of  Agriculture, 

Washington,  DC  20250-2200, 

Telephone:  (202)  401-5049. 

If  you  plan  to  hand  deliver  your 
proposal  or  use  special  mail  services 
such  as  overnight  express,  the  following 
street  address  must  be  included  and  a 
different  zip  code  used:  901  D  Street, 
SW.,  Washington.  DC  20024. 

Do  not  submit  the  proposal  to 
individual  program  officers  and  do  not 
submit  it  through  your  Senator  or 
Congressional  Representative,  as  these 
actions  could  delay  the  receipt  of  the 
application. 

When  To  Submit 

To  be  considered  for  funding  during 
FY  1992,  proposals  must  be  postmarked 
by  the  following  dates: 
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and  Contents"  for  Standard  Research 
Grants  herein  and  should  be  directed  to 
the  appropriate  research  program  area 
described  herein  and  submitted  by  the 
designated  deadline  for  that  particular 
program  area. 

•  Indicate  on  the  Project  Summary 
Page  that  this  proposal  qualifies  as  a 
Strengthening  Standard  Research 
Project  application. 

What  to  Submit 

An  original  and  14  copies  of  the 
application  and  pertinent  addenda  to 
the  project  description  are  requested. 
Due  to  the  heavy  volume  of  proposals 
that  are  received  each  year  and  the 
difficulty  in  identifying  proposals 
submitted  in  several  packages,  all 
copies  of  each  proposal  must  be  mailed 
in  a  single  package.  In  addition,  please 
see  that  each  copy  of  the  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  Do  not  bind  any  of  the  copies  of 
the  proposal,  as  it  will  only  delay 
processing. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  originally  submitted. 
Prior  to  mailing,  it  is  urged  that  the 
proposal  be  compared  with  the  checklist 
in  section  VII. 

Where  to  Submit 

The  research  grant  application  must 
be  postmarked  by  the  relevant  date 
indicated  in  the  program  announcement 
and  submitted  to  the  following  address: 
National  Competitive  Research 

Initiative  Grants  Program,  c/o 

Proposal  Services  Branch. 

Cooperative  State  Research  Service. 

room  303  Aerospace  Center,  U.S. 

Department  of  Agriculture, 

Washington,  DC  20250-2200, 

Telephone:  (202)  401-5049. 

If  you  plan  to  hand  deliver  your 
proposal  or  use  special  mail  services 
such  as  overnight  express,  the  following 
street  address  must  be  included  and  a 
different  zip  code  used:  901  D  Street. 
SW.,  Washington,  DC  20024. 

Do  not  submit  the  proposal  to 
individual  program  officers  and  do  not 
submit  it  through  your  Senator  or 
Congressional  Representative,  as  these 
actions  could  delay  the  receipt  of  the 
application. 

When  To  Submit 

To  be  considered  for  funding  during 
FY  1992.  proposals  must  be  postmarked 
by  the  following  dates: 


Postmarked  dates 


Program 

codes 


JaiKiary  13,  1992.. 

January  21.  1992.. 

JarNiary  27.  1992.. 
Februarys,  1992.. 


Felxuary  10,  1992., 
February  18.  1992 

Fetxuary  24.  1992. 
March  9.  1992 


March  16,  1992. 
March  30.  1992. 
Apnl  6.  1992 


April  13.  1992.. 


21.0 
230 
51.1 
51.4 
31.0 
54.1 
55.0 
52.1 
52.2 
22.1 
51.2 
51.3 
43.0 
24.0 
41.0 
42.0 
53.0 
54.2 
44.0 
71.0 
61.0 
620 
801 
802 
80.3 
32.0 


Program  areas 


Contacts 
(202) 


Water  Quality _ 

Forest/ Rangeiand/Crop  Ecoaystemt ~ 

Pathology — 

Weed  Scierice 

Human  Nutrient  Requirements  for  Optimal  Health - 

Photosyntf>esis  and  Resptratioo . 

Alcohol  Fuels  Research _.". 

Plant  Gerrome ...... . 

Plant  GenetK;  Mechanisms  and  Molecular  Biology _ - 

Plant  Responses  to  ttie  Environment 

Entomology 

Nerrwtology - 

Animal  Molecular  Gerietics 

Improved  Utilization  ot  Wood  and  Wood  Fiber _™.. 

Reproductive  Biology  of  Animals 

Cellular  Growth  and  Developmental  Biology  of  Animals » 

Plant  Growth  and  Development 

Nitrogen  Fixation/Metatiolism 

Mechanisms  of  Animal  Disease 

Processing  lor  Value-Added  Products 

Martlet  Assessments,  Competitiveness,  and  Tachrx)loqy  Assessmanls. 

Rural  Development ... 

Research  Career  Enhancement  Awards 

Equipn>ent  Grants 

Seed  Grants 

Food  Safety 


401-6030 

401^114 
401-4310 
401-4319 
205-0250 
401-6030 
401-4310 
401-4871 
401-5042 
401-4871 
401-5114 
401-5114 
401-4399 
401-4002 
401-6234 
205-0250 
401-5042 
401-6030 
401-4399 
401-4002 
401-4425 
401-4425 
401-5114 
401-5114 
401-5114 
401-4399 


Section  III.  Proposal  Review  and 
Evaluation 

Peer  Evaluation 

In  addition  to  the  following.  Peer 
Evaluation  will  be  conducted  in 
accordance  with  7  CFR  3200.11  and 
3200.14. 

Evaluation  Factors 

So  that  the  respective  peer  panel  may 
accomplish  the  most  complete  review 
possible,  the  panel  will  take  into 
account  the  evaluation  factors  that 
follow,  pursuant  to  7  CFR  3200.5(a). 

Standard  Research  Grants,  Postdoctoral 
Fellowships  and  New  Investigator 
Awards 

The  following  evaluation  factors  will 
be  used  in  reviewing  applications  for 
Standard  Research  Grants,  Postdoctoral 
Fellowships,  New  Investigator  Awards: 

•  Scientific  merit  of  the  proposal, 
consisting  of: 

•  Conceptual  adequacy  of  the 
hypothesis; 

•  Objectives  and  approach; 

•  Preliminary  data; 

•  Impact  of  anticipated  results:  and 

•  Probability  of  success  of  project. 

•  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

•  Relevance  of  project  to  long-range 
improvements  in  and  sustainability  of 
U.S.  agriculture  or  to  one  or  more  of  the 
research  purposes  set  out  in  section  1402 
of  the  1977  Act,  as  amended. 

However,  because  section  2(b](10)  of 
the  1965  Act,  as  amended,  requires  not 
less  than  20%  of  the  funds  appropriated 
to  carry  out  section  2(b)  to  be  available 


for  research  conducted  by 
multidisciplinary  teams  and  requires  not 
less  than  20%  of  the  funds  appropriated 
to  carry  out  section  2(b]  to  be  available 
for  mission-linked  research,  CSRS    . 
reserves  the  right  to  reevaluate  standard 
research  grant  proposals  to  attain  these 
amounts. 

Research  Conference  Applications 

In  evaluating  proposals  for  the 
support  of  research  conferences,  the 
following  factors  will  be  considered: 

•  Relevance  of  the  proposed 
conference  to  agriculture  in  the  U.S.  and 
the  appropriateness  of  the  conference  in 
fostering  scientific  exchange. 

•  Qualifications  of  organizing 
committee  and  appropriateness  of 
invited  speakers  to  the  topic  areas  being 
covered. 

•  Uniqueness  and  timeliness  of 
conference. 

•  Appropriateness  of  budget  request. 

Strengthening  Awards 

The  following  evaluation  factors  will 
be  used  in  reviewing  applications  for 
Research  Career  Enhancement  Awards, 
Equipment  Grants,  and  Seed  Grants: 

•  The  merit  of  the  proposed  activities 
or  research  equipment  as  a  means  of 
enhancing  the  research  capabilities  of 
the  applicant  and/or  institution, 

•  The  applicant's  previous  research 
experience  and  background. 

•  The  appropriateness  of  the 
proposed  activities  or  research 
equipment  for  the  goals  proposed. 

•  Relevance  of  project  to  long-range 


improvements  in  and  sustainability  of 
U.S.  agriculture  or  to  one  or  more  of  the 
research  purposes  set  out  in  section  1402 
of  the  1977  Act,  as  amended. 

•  Whether  or  not  the  applicant 
institution  is  located  within  a  USDA- 
EPSCoR  State. 

The  evaluation  factors  used  for 
Standard  Research  Projects  also  will 
apply  for  Strengthening  Standard 
Research  Project  Grants  with  the 
addition  of  the  following  factor: 

•  Whether  or  not  the  applicant 
institution  is  located  within  a  USOA- 
EPSCoR  State. 

Proposal  Disposition 

In  addition  to  the  following,  the 
guidelines  set  out  in  7  CFR  3200.5(b) 
apply  to  this  subject. 

The  NCRIGP  reserves  the  right  to 
negotiate  with  the  principal  investigator 
or  project  director  and/or  with  the 
submitting  organization  or  institution 
regarding  project  revisions  (e.g., 
reductions  in  the  scope  of  work), 
funding  level,  or  period  or  method  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made  regarding  the  proposal;  however, 
withdrawn  proposals  normally  will  not 
be  returned.  One  copy  of  each  proposal 
that  is  not  selected  for  funding 
(including  those  that  are  withdrawn) 
will  be  retained  by  the  NCRIGP  for  a 
period  of  one  year.  The  remaining  copies 
will  be  destroyed. 
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Section  IV.  Grant  A  wards 

General 

This  topic  is  covered  by  the  guidehnes 
set  out  in  7  CFR  3200.6. 

Obligations 

In  addition  to  the  following,  the 
guidelines  for  this  subject  are  set  out  in 
7  CFR  3200.6{e}.  For  any  grant  awarded, 
the  maximum  financial  obligation  of 
CSIS  shall  be  the  amount  of  funds 
authorized  for  the  award.  This  amount 
will  be  stated  on  the  award  instrument 
and  on  the  approved  budget.  However. 
in  the  event  an  erroneous  amount  is 
stated  on  the  grant  award  instrument, 
the  approved  budget,  or  any  supporting 
document  CSRS  reserves  the  unilateral 
right  to  make  the  correction  and  to  make 
an  appropriate  adjustment  in  the 


amount  of  the  award  to  align  with  the 
authorized  amount. 

Section  V.  Post-Award  Administration 

Conditions  That  Apply 

The  guidelines  set  forth  in  7  CFR 
3200.7  apply  to  this  subject  area. 

Release  of  Information 

The  guidelines  for  this  subject  are 
contained  in  7  CFR  3200.13. 

SUPPLEMENTARY  INFORMATION: 

The  Competitive  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.206.  For  reasons  set  forth  in  the  Final 
rule-related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 


intergovernmental  consultation  with 
State  and  local  oificials.  In  accordance 
with  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  the  collection  of  information 
requirements  contained  in  this  notice 
have  been  approved  under  OMB 
Document  No.  0524-0022. 

The  award  of  any  grant  under  the 
NCRIGP  during  FY  1992  is  subject  to  the 
availability  of  funds.  One  copy  of  each 
proposal  that  is  not  selected  for  funding 
will  be  retained  for  a  period  of  one  year. 
The  remaining  copies  will  be  destroyed. 

Done  at  Washington.  DC,  this  22nd  day  of 
November,  1991. 
WiUiam  D.  Carlson. 

Associate  Administrator,  Cooperative  State 
Research  Service. 

[FR  Doc.  91-28593  Filed  11-29-91;  8:45  am) 
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intergovernmental  consultation  with 
State  and  local  oiTicials.  In  accordance 
with  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  the  collection  of  information 
requirements  contained  in  this  notice 
have  been  approved  under  OMB 
Document  No.  0524-0022. 

The  award  of  any  grant  under  the 
NCRIGP  during  FY  1992  is  subject  to  the 
availability  of  funds.  One  copy  of  each 
proposal  that  is  not  selected  for  funding 
will  be  retained  for  a  period  of  one  year. 
The  remaining  copies  will  be  destroyed. 

Done  at  Washington.  DC,  this  22nd  day  of 
November,  1991. 
William  D.  Carlson. 

Associate  Administrator.  Cooperative  State 
Research  Service. 

(FR  Doc.  91-28593  Filed  11-29-91;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFOA  No.  M.220] 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1992  Under  ttw 
Centers  for  international  Business 
Education  Program 

Note  to  Applicants 

This  notice  is  a  complete  application 
package.  Together  with  the  statute 
authorizing  the  program  and  applicable 
regulations  governing  the  program, 
including  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

The  Centers  for  International  Business 
Education  program  is  integrally  related 
to  AMERICA  2000;  The  President's 
Education  Strategy,  to  move  the  Nation 
toward  achieving  the  national  education 
goals  and  educational  excellence  for  all 
Americans.  Specifically,  the  program 
provides  opportunities  for  business 
faculty,  students  and  business 
practitioners  in  the  local  community  to 
focus  on  issues  dealing  with  U.S. 
competitiveness  and  provides 
opportunities  to  acquire  the  knowledge 
and  necessary  skills  to  compete  in  a 
global  economy.  The  Secretary  urges 
project  planners  to  set  rigorous 
standards  that  will  ensure  that 
individuals  enrolling  rn  the  program 
secure  the  level  of  training  required  to 
make  businesses  truly  competitive  in  the 
international  arena.  In  addition,  as 
called  for  in  AMERICA  2000.  projects 
and  the  businesses  they  serve  should 
identify  performaxu:e  indicators  to 
measure  program  effectiveness,  and 
insist  on  change  if  the  results  prove 
\imsatisfactory. 

Eligibility 

To  be  eligible  for  assistance  under 
this  program,  an  applicant  must  be  an 
institution  of  higher  education,  or  a 
combination  of  these  institutions,  that 
establishes  a  Center  Advisory  Council 
prior  to  the  date  that  Federal  assistance 
is  received.  The  Center  Advisory 
Council  must  conduct  extensive 
planning  prior  to  the  establishment  of  a 
Center  for  International  Business 
Education  concerning  the  scope  of  the 
Center's  activities  and  the  design  of  its 
progiams. 

The  Center  Advisory  Council  must 
include — 

(1)  One  representative  of  an 
administrative  department  or  office  of 
the  institution  of  higher  education  (or  a 
combination  of  these  institutions); 


(2)  One  faculty  representative  of  the 
bittioess  or  management  school  or 
department  of  the  institution  (or  a 
combination  of  these  institutions); 

(3)  One  faculty  representative  of  the 
international  studies  or  foreign  language 
school  or  department  of  the  institution 
(or  a  combination  of  these  institutions): 

(4)  One  faculty  representative  of 
another  professional  school  or 
department  of  the  institution  (or  a 
combination  of  these  institutions),  as 
appropriate; 

(5)  One  or  more  representatives  of 
local  or  regional  businesses  or  firms; 

(6)  One  representative  appointed  by 
the  Governor  of  the  State  in  whicii  ttie 
institution  (or  a  combination  of  these 
institutions)  is  located  whose  normal 
responsibilities  include  official  oversight 
or  involvement  in  State-sponsored 
trade-related  activities  or  rat)gTams;  and 

(7)  Such  other  individuals  as  the 
institution  of  higher  education  (or  a 
combination  of  these  institutions)  deems 
appropriate. 

Purpose  of  the  Program 

The  purpose  of  the  Centers  for 
International  Business  Education 
Program  is  to  provide  grants  to  eligible 
institutions  of  higher  education,  or 
combinations  of  ttiese  institutions,  to 
pay  the  Federal  share  of  the  cost  of 
planning,  establishing  and  operating 
Centers  for  International  Business 
Education  that  will — 

(1)  Be  national  resources  for  the 
teaching  of  improved  business 
techniques,  strategies,  and 
methodologies  that  emphasize  the 
international  context  in  which  business 
is  transacted; 

(2)  Provide  instruction  in  critical 
foreign  languages  and  international 
Belds  needed  to  provide  an 
understanding  of  the  cultures  and 
customs  of  United  States  trading 
partners; 

(3)  Provide  research  and  training  in 
the  international  aspects  of  trade, 
commerce,  and  other  fields  of  study; 

(4)  Provide  training  to  students 
enrolled  in  the  institution,  or 
combinations  of  institutions,  in  whidi  a 
center  is  located;  and 

(5)  Serve  as  regional  resources  to 
businesses  proximately  located  by 
offering  programs  and  providing 
research  designed  to  meet  the 
international  training  needs  of  these 
businesses. 

Deadline  for  Transmittal  of 
Applications:  February  28. 1992. 

Deadline  for  Intergovemmentai 
Review:  April  28. 1992. 

Available  Funds:  $1,500,000. 

Estimated  Range  of  Awards:  $250,000- 
$350,000. 


Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  A  wards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period:  36  Months. 

Applicable  Regulations 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals,  and 
Nonprofit  Organizations),  part  75  (Direct 
Grant  Programs);  part  77  (Definitions 
that  Apply  to  Department  Regulations); 
part  79  (Intergovemmentai  Review  of 
Department  of  Education  Programs  and 
Activities);  part  82  (New  Restrictions  on 
Lobbying);  and  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants))  and  34 
CFR  part  86  (Drug-Free  Schools  and 
Campuses);  (b)  V\e  Centers  for 
International  Business  Education 
Program  statute,  codified  under  title  VI. 
part  B,  section  612  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
section  6261  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Public  Law 
100-418  (20  U.S.C.  1130-1). 

Progranunatic  Requirements 

Programs  and  activities  to  be 
conducted  by  Centers  for  Intemational 
Business  Education  assisted  under  this 
program  must  include — 

(1)  Interdisciplinary  programs  which 
incorporate  foreign  language  and 
intemational  studies  training  into 
business,  finance,  management, 
communications  systems,  and  other 
professional  curricula; 

(2)  Interdisciplinary  programs  which 
provide  business,  finance,  management, 
communications  systems,  and  other 
professional  training  for  foreign 
language  and  intemational  studies 
faculty  and  advanced  degree 
candidates; 

(3)  Evening  or  summer  programs, 
including,  but  not  limited  to.  intensive 
language  programs,  available  to 
members  of  the  business  community  and 
other  professionals,  which  are  designed 
to  develop  or  enhance  their 
intemational  skills,  awareness,  and 
expertise; 

(4)  Collaborative  programs,  activities. 
or  research  involving  other  institutions 
of  higher  education,  local  educational 
agencies,  professional  associations, 
businesses,  firms  or  combinations 
thereof,  to  promote  the  development  of 
intemational  skills,  awareness,  and 
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Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  A  wards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  Months. 

Applicable  Regulations 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals,  and 
Nonprofit  Organizations),  part  75  (Direct 
Grant  Programs):  part  77  (Definitions 
that  Apply  to  Department  Regulations); 
part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities);  part  82  (New  Restrictions  on 
Lobbying):  and  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants))  and  34 
CFR  part  86  (Drug-Free  Schools  and 
Campuses);  (b)  "Hie  Centers  for 
International  Business  Education 
Program  statute,  codified  under  title  VI. 
part  B.  section  612  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
section  6261  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Public  Law 
100-418  (20  U.S.C.  1130-1). 

Programmatic  Requirements 

Progrfuns  and  activities  to  be 
conducted  by  Centers  for  International 
Business  Education  assisted  under  this 
program  must  include — 

(1)  Interdisciplinary  programs  which 
incorporate  foreign  language  and 
international  studies  training  into 
business,  finance,  management, 
communications  systems,  and  other 
professional  curricula: 

(2)  Interdisciplinary  programs  which 
provide  business,  finance,  management, 
communications  systems,  and  other 
professional  training  for  foreign 
lemguage  and  international  studies 
faculty  and  advanced  degree 
candidates: 

(3)  Evening  or  summer  programs, 
including,  but  not  limited  to.  intensive 
language  programs,  available  to 
members  of  the  business  community  and 
other  professionals,  which  are  designed 
to  develop  or  enhance  their 
international  skills,  awareness,  and 
expertise: 

(4)  Collaborative  programs,  activities, 
or  research  involving  other  institutions 
of  hitter  education,  local  educational 
agencies,  professional  associations, 
businesses,  firms  or  combinations 
thereof,  to  promote  the  development  of 
international  skills,  awareness,  and 


expertise  among  current  and  prospective 
members  of  the  business  community  and 
other  professionals: 

(5)  Research  designed  to  strengthen 
and  improve  the  international  aspects  of 
business  and  professional  education  and 
to  promote  integrated  curricula;  and 

(6)  Research  designed  to  promote  the 
international  competitiveness  of 
American  businesses  and  firms, 
including  those  not  currently  active  in 
international  trade. 

Other  Allowable  Activities 

Programs  and  activities  to  be 
conducted  by  Centers  for  International 
Business  Education  assisted  under  this 
program  may  also  include — 

(1)  The  establishment  of  overseas 
internship  programs  for  students  and 
faculty  designed  to  provide  training  and 
experience  in  international  business 
activities,  except  that  no  Federal  funds 
provided  under  this  program  may  be 
used  to  pay  wages  or  stipends  to  any 
participant  who  is  engaged  in 
compensated  employment  as  part  of  an 
internship  program:  and 

(2)  Other  eligible  activities  consistent 
with  the  purposes  and  intent  of  the 
legislation. 

Funding  Requirements 

The  applicant's  share  of  the  cost  of 
planning,  establishing  and  operating 
centers  under  this  section  may  not  be 
less  than — 

(1)  10  per  centum  for  (he  first  year  in 
which  Federal  funds  are  furnished: 

(2)  30  per  centum  for  the  second  year: 
and 

(3)  50  per  centum  for  the  third  year 
and  for  each  year  thereafter. 

The  non-Federal  share  of  the  cost  of 
planning,  establishing,  and  operating 
centers  under  this  program  may  be 
provided  either  in  cash  or  by  in-kind 
assistance. 

Other  Saquirements 

The  statute  requires  applicants  to 
provide — 

(1)  An  assurance  that  the  Center 
Advisory  Council  will  meet  not  less  than 
once  each  year  after  the  establishment 
of  the  Center  to  assess  and  advise  on 
the  programs  and  activities  conducted 
by  the  Center 

(2)  A  description  of  the  extensive 
planning  that  the  Center  Advisory 
Council  and  the  institution  of  higher 
education,  or  a  combination  of  these 
institutions,  have  conducted  or  will 
conduct  prior  to  the  establishment  of  the 
Center  for  International  Business 
Education,  concerning  the  scope  of  the 
Center's  activities  and  the  design  of  its 
programs; 


(3)  An  assurance  of  ongoing 
collaboration  in  the  establishment  and 
operation  of  the  Center  by  faculty  of  the 
business,  management,  foreign  language, 
international  studies  and  other 
professional  schools  or  departments,  as 
appropriate: 

(4)  An  assurance  that  the  education 
and  training  programs  of  the  Center  will 
be  open  to  students  concentrating  in 
each  of  these  respective  areas,  as 
appropriate:  and 

(5)  An  assurance  that  the  institution  of 
higher  education,  or  combination  of 
these  institutions,  will  use  the  assistance 
provided  under  this  section  to 
supplement  and  not  to  supplant 
activities  conducted  by  the  institution  or 
institutions  of  higher  education. 

Allowable  Costs 

Grant  funds  may  be  used  to  pay  the 
Federal  share  of  the  cost  of  planning, 
estabhshing  or  operating  a  Center, 
including  the  cost  of — 

(1)  Faculty  and  staff  travel  in  foreign 
areas,  regions,  or  countries; 

(2)  Teaching  and  research  materials; 

(3)  Curriculum  planning  and 
development: 

(4)  Bringing  visiting  scholars  and 
faculty  to  the  center  to  teach  or  to 
conduct  research; 

(5)  Training  and  improvement  of  the 
staff,  for  the  purpose  of.  and  subject  to 
such  conditions  as  the  Secretary  finds 
necessary,  for  carrying  out  the 
objectives  of  this  program;  and 

(6)  Other  costs  consistent  with 
planning,  establishing  or  operating  a 
Center. 

The  applicant  may  complete  a  copy  of 
Standard  Form  424A.  printed  in  the 
application  package,  for  each  year  for 
which  funding  is  requested,  and  may  use 
section  F  of  Standard  Form  424A  to 
provide  a  detailed  breakout  of  all 
proposed  costs  for  each  12  month  period 
for  which  funding  is  requested.  Under  34 
CFR  75.562,  the  Secretary  accepts  an 
indirect  cost  rate  of  fl  percent  of  the  total 
direct  cost  of  the  project. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  the 
Centers  for  International  Business 
Education  Program. 

(2)  lite  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  (rf  title  VI, 


part  B.  section  612  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
section  6261  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Public  Law 
100-418  (20  U.S.C.  1130-1).  including 
consideration  of — 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project: 

(ii)  How  the  apphcant  identified  those 
needs; 

.(iii)  How  those  needs  will  be  met  by 
the  project:  and 

(iv)  The  t>enefit8  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary'  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program,  as  stated  in  the  Purpose  of 
Program  section  of  this  notice; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an  ' 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragrapih  (b)(4)(i)  (A)  and  (B)  of 
this  section  will  commit  to  the  project; 
and 
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(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  of  the  section,  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(Cross-reference:  See  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(Approved  under  OMB  Control  No. 
1840-0616) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  state  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 


under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
September  18, 1991,  pages  47293-47294. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.0. 12372— 
CFDA#  84.220,  U.S.  Department  of 
Education,  room  4161,  400  Maryland 
Avenue  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is  not 
the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  above 
address. 

InstructionB  for  Transmittal  of 
Applications 

No  grant  may  be  awarded  unless  a 
complete  form  has  been  received. 

(a)  If  an  applicant  wants  a  new  grant, 
the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education 
Application  Control  Center,  Attention: 
(CFDA  #  84.220)  Washington,  DC  20202- 
4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.220)  room  3633,  7th  &  D 
Streets,  SW.,  ROB-3,  Washington,  DC 
20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 


(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Control  Center  at  (202)  708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  this  application 
form  for  Federal  assistance  (Standard  Form 
424)  the  CFDA  number— and  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  Rev.  4- 
88)  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 
Part  III:  Application  Narrative. 
Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

Assurances — Centers  for  International 
Business  Education  Program. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

Certifications  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  (ED  80-0013). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  An  applicant  may  submit 
information  on  a  photostatic  copy  of  the 
application  and  budget  forms,  the 
assurances,  and  the  certification. 
However,  the  application  form,  the 
assurances,  and  the  certification  must 
each  have  an  original  signature.  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

For  Further  Information  Contact 

For  specific  information  concerning 
the  program,  contact:  Susanna  C. 
Easton.  Center  for  International 
Education,  Office  of  Postsecondary 
Education.  Department  of  Education, 
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(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
apphcation  receipt  within  15  days  from  the 
dale  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Control  Center  at  (202)  708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  this  application 
form  for  Federal  assistance  (Standard  Form 
424)  the  CFDA  number— and  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  1:  Application  for  Federal 
Assistance  (Standard  Form  424  Rev.  4- 
88)  and  instructions. 

Part  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

Assurances — Centers  for  International 
Business  Education  Program. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  (ED  80-0013). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  An  applicant  may  submit 
information  on  a  photostatic  copy  of  the 
application  and  budget  forms,  the 
assurances,  and  the  certification. 
However,  the  application  form,  the 
assurances,  and  the  certification  must 
each  have  an  original  signature.  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

For  Further  Information  Contact 

For  specific  information  concerning 
the  program,  contact:  Susanna  C. 
Easton,  Center  for  International 
Education,  Office  of  Postsecondary 
Education,  Department  of  Education, 


room  3053,  ROB-3,  400  Maryland 
Avenue  SW.,  Washington,  DC  20202- 
5332.  Telephone:  (202)  708-8764.  Deaf 
and  hearing  impaired  individuals  ma^ 
call  the  Federal  Dual  Party  Relay 


Service  at  1-800-877-8339.  (In  the 
Washington,  DC  area  code,  telephone 
708-9300  between  8  a.m.  and  7  p.m. 
Eastern  time). 

Progran  Autbority:  (20  U.S.C.  1130-t) 


Dated;  November  25. 1991. 

Michael  |.  Farrell, 

Acting  Assistant  Secretary-  for  Poslsecondarx' 
Education. 
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This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv: 


3 

4. 


Item:  Entrv: 

1  Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding^udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  fmancial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


10 


11 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Slate  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
end  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Grant  Program 

Function 

or  Activity 

(a) 

C4Uk>9ol  Federal 

Estimated  Unobligated  Funds 

New  or  Revised  Budget 

Number 

(b) 

Federal 

(c) 

Non-federal 

(d) 

Federal 

(e) 

Non-Federal 

(1) 

Total 

(9) 

1. 

» 

$ 

^ 

1 

S 

2. 

s. 

4. 

1 

S.     TOTALS 

«                                             «                                           « 

«FrTinM  ■  -  BUDGET  CATEGORIES 

S 

s 

t      Obicct  Oats  Categories 

(1) 

ORANT  phogram.  ^uHcnoM  on  Acnvrrv 
(2)                                       1  (3) 

(4) 

Total 

(5) 

a.     Personnel 

S 

S 

$ 

s 

S 

b.     Fringe  tencf  its 

c     Trawd 

V 

J, 

d.     equipment 

e.     Supplies 

1.     Contractual 

g.     Construction 

h.     Other 

i.      Total  Direct  Charges  (sum  of  6a  •  6h) 

|.      Indirect  Charges 

k.     TOTALS  (sum  of  6i  and  6| ) 

$ 

s 

s 

$ 

s 

It                                         $                                           *                                         » 

7      Program  Income                                                     | 
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SECTION  C  •  NOM-FEDERAL  RESOURaS 

M  Ofant  Piwam 

|b)*M)Mcanl 

id  MM 

l4iomm»mmm 

IM  TOTALS 

1. 
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9. 
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1*^ 

11. 
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SECTION  0  .  FORECASTED  CASHMEEOS 

IS.  Himtt 

T«Mtar«M*Mr 

«MOHWt«r 
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MftMMT 
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s                        1 
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14.  HMNtfwal 

IS.  TOTAL  (sum  of  Mam  1 3  and  U) 
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SECTION  E  •  tUOGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BAlANa  OF  THE  PROJECT 

(a)  OcMN  PfogriM 

>uTUM  mmms  Hmooi  ri—nt                                                                   1 
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SECTION  F  •  OTHER  BUDGET  INFORMATION 

(AtUch  AOditionAl  Sh«cQ  if  NccMWry) 

31.  MraciCMifM: 
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INSTRUCTIONS  FOR  THE  SF-424A 


G«B«ral  Iiutruetioiis 

This  form  is  designed  so  th«t  AppUeation  can  be  made 
for  funds  from  one  or  more  grant  programs  In  pre- 
paring the  budget,  adhere  to  any  azisting  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  aome  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  ftmction  or 
activity.  For  other  programa.  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A3,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  reqxiires  Federal  authorisation  in  annual  or 
other  funding  period  increments.  In  the  latter  ease. 
Sections  A3.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  yaar)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summanr 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  tingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  m^  rtqiuring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  Una  in  Column  (a),  and  tnter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  muitiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  tlM  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Uaaa  1-4,  Columns  (e)  throu^  (f.) 

For  new  applieations,  leave  Columns  (e)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  projact  for  the  first 
funding  period  (usually  a  yaar). 


Unaa  1-4,  Columns  (e)  through  (g.)  ( continued) 

For  continuing  grant  program  applieations,  submit 
these  forms  before  the  end  of  each  funding  period  as 
reqtiired  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  auppUmental  grantt  and  ehangee  to  existing 
granta,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  aiul  non-Federal)  which  includes  the  toUl 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  aiul 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f) . 

lln»  S  —  Show  the  totals  for  all  columns  used. 

Saction  B  Budget  Categoriaa 

In  the  column  headings  (1)  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Colunm  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Linos  6a4  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

line  6i  -  Show  the  amount  of  indirect  cost. 

Lino  ffk  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5). 
Line  6k.  should  be  the  same  as  the  total  amount  shown 
in  Section  A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
incraaae  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (a)  and  (f)  on  Line  5. 
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U  Columns  (e)  through  (f .)  ( continued) 

ntinuing  grani  program  applieationM,  Bubmit 
ms  before  the  end  of  each  funding  period  as 
by  the  grantor  agency.  Enter  in  Columni  (c) 
he  estimated  amounts  of  funds  which  will 
mobligated  at  the  end  of  the  grant  funding 
Jy  if  the  Federal  grantor  agency  instructions 
for  this.  Otherwise,  leave  these  columns 
nter  in  columns  (e)  and  (f)  the  amounts  of 
Bded  for  the  upcoming  period.  The  amount(s) 
an  (g)  should  be  the  sum  of  amounts  in 
(e)and(f). 

ippUm^ntal  granti  and  ehangti  to  existing 
lo  not  use  Columns  (c)  and  (d).  Enter  in 
(t)  the  amount  of  the  increase  or  decrease  of 
funds  and  enter  in  Column  (f)  the  amount  of 
ease  or  decrease  of  non-Federal  funds.  In 
(g)  enter  the  new  total  budgeted  amount 
and  non-Federal)  which  includes  the  total 
authorized  budgeted  amounts  plus  or  minus, 
{>riate,  the  aoMunts  shown  in  Columns  (e)  and 
imount(s)  in  Column  (g)  should  not  equal  the 
Dounts  in  Columns  (e)  and  (0. 

•  Show  the  totals  for  all  columns  used. 

B  Budget  Categories 

lumn  headings  (1)  through  (4),  enter  the  titles 
me  programs,  fuitctions,  and  activities  shown 

1-4,  Column  (a).  Section  A.  When  additional 
re  prepared  for  Section  A,  provide  similar 
headings  on  each  sheet.  For  each  program, 

or  activity,  fill  in  the  total  requirements  for 
oth  Federal  and  non-Federal)  by  object  class 


i*i  —  Show  the  totals  of  Lines  Sa  to  6h  in  each 

-  Show  the  amount  of  indirect  cost. 

-  Enter  the  total  of  amounts  on  Lines  6i  and 
all  applications  for  new  grants  and 
ition  grants  the  total  amount  in  column  (5), 
should  be  the  same  as  the  total  amount  shown 
on  A,  Column  (g),  Line  5.  For  supplemental 
tnd  changes  to  grants,  the  total  amount  of  the 
t  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
Id  be  the  same  as  the  sum  of  the  amounts  in 
A,  Columns  (e)  and  (f)  on  Line  5. 


mSTRUCnONS  for  the  SF-424A  icontinued) 


Una  7  -  Enter  the  estimated  amount  of  income.  If  any. 
•xpected  to  be  generated  frem  this  project.  Do  net  add 
or  tubtrart  this  f"*^'"*  from  the  total  project  aaount 
Show  under  the  pre^aa  a*rrative  statement  the 
nature  and  source  aiincomm.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C  Noo-Faderal-iUeourcos 

line*  8-11  -  Enter  amounts  of  non-Federal  resoorces 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  sepa>«tc 
sheet 

Coluaan  (a)  -  Enter  the  program  titles  identicd 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Bute  or  Sute  agency.  Applicants  which  are 
a  State  or  Sute  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and 
(d). 

Line  11  —  Enter  the  toUl  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

line  IS  -  Enter  the  amount  of  cash  needed  by  quarter 

from  the  grantor  agency  during  the  first  year. 


IF  4a4A  (44S)  eaeas 


Una  14  -  Enter  the  anmnt  efcaA  from  nU  other 
sources  needed  by  quarter  during  the  first  year. 

line  li  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Sectioa  E.  Budget  Estimates  of  Pedorai  Funds 
Noodad  for  Balance  of  the  Pro)Mt 

Lines  1€  •  If  -  Enter  is  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  fimction  or  activity  is  not  necessary.  For 
aev  applications  and  continuation  grant  applications, 
enter  In  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  fuiKling  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  jrear  of  existing  grants. 

If  more  than  four  lines  arc  needed  to  Ust  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  10  -  Enter  the  toUl  for  each  of  the  Columns  (b^■ 
(e).  When  additional  schedules  are  prepared  Cor  this 
Section,  annoUte  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  SI  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Instructions  for  Part  Ill- 
Narrative 


-Application 


Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  all  the  information  included  in 
this  notice.  The  Secretary  recommends 
that  you  carefully  consider  the  sections 
of  this  notice  pertaining  to  the  Purpose 
of  the  Program  and  the  Programmatic 
Requirements  as  you  address  the 
selection  criteria  the  Secretary  uses  to 
evaluate  applications.  The  narrative 
should — 

1.  Begin  with  an  Abstract;  that  is.  a 
summary  of  the  proposed  project. 

2.  Include  the  following  information  in 
order  to  establish  eligibility  under  this 
program: 

(a)  The  date  the  Center  Advisory 
Council  was  or  will  be  established. 

Note:  The  Advisory  Council  shall  be 
established  prior  to  the  date  that  Federal 
assistance  is  received. 

(b)  A  list  of  the  members  of  the 
Advisory  Council  and  a  description  of 
their  academic  or  other  affiliations. 


(c)  A  description  of  the  extensive 
planning  which  was  or  will  be 
conducted  by  the  Advisory  Council  prior 
to  the  establishment  of  the  Center  for 
International  Business  Education, 
concerning  the  scope  of  the  Center's 
activities  and  the  design  of  its  programs. 

3.  Describe  the  proposed  Center  for 
International  Business  Education  in  light 
of  each  of  the  selection  criteria  in  the 
order  in  which  the  criteria  are  listed  in 
this  notice.  Describe  the  activities 
proposed  to  be  carried  out  in  each  year 
of  the  3-year  funding  cycle  under  the 
"Plan  of  Operation"  section  of  the 
application. 

4.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 
Please  limit  the  Application  Narrative  to 
65  double-spaced,  typed  pages  (on  one 
side  only).  Please  do  not  use  reduced 
size  type  script.  Supporting  materials 
may  be  appended. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 


the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  35 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1840-0616. 
Washington.  DC  20503. 

(InfomTation  collection  approved  under  OMB 
control  number  1840-0616.  Expiration  date  2/ 
92) 
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the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  35 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1840-0616, 
Washington,  DC  20503. 

(Infomfation  collection  approved  under  OMB 
control  number  1840-0616.  Expiration  date  2/ 
92) 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  Certain  ef  these  esturuKes  may  not  be  applicable  to  your  f reject  w  profram  If  you  have  qoertiona. 
pleaae  contact  the  awarding  agency.  Further,  certain  Federal  awardinf  agencies  may  require  appiicanU 
to  certify  to  additional  assurances  If  siich  is  the  case,  you  vill  be  notified. 

I 

As  the  duly  authoriied  represenUtive  of  the  applicant  1  certify  that  the  applicant: 


1.  Has  the  >  .  1  authority  to  apply  (or  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Compcroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  represenUtive, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establi^  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personid 
gain. 

4.  Will  initiate  and  complete  the  werk  within  the 
applicable  time  frame  aftar  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  H  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  SUndards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F) 

6.  Will  comply  with  all  Federal  statutes  relating  te 
nondiscrimination.  These  include  but  are  not 
limited  to.  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  IS  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S.E.  I  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.JJ  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  OiUce  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  te 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Aicohol  Abase  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §S  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drag  abuae  patient  records;  (hi  Title 
VIII  of  the  Civil  Rights  Act  of  1968  <42  U  S  C   I 
3601  et  scq.),  as  amended,  relating  to  noa- 
discriminatian  in  the  sale,  rental  or  financing  af 
housing;  (i)  any   other  nondiscrimination 
provisions  in  the  specific  sLatute(s)  uxvler  which 
applicatian  lor  Federal  assistance  is  being  made, 
and   <j)    the   requirements    of   any    other 
nondiscrimination  statuU(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  U  and  III  of  the  Unilbrn 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91 -€46 1 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenU  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  >{  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  SS  276a  to  276a- 
7).  the  Copeland  Act  (40  U  S  C  i  276c  and  18 
use.  15  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  55  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514,  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
1 1988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  SS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  f 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  {$  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a  1  et  seq  ). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance 

16.  Will  comply  with  the  Lead-Based  Paint'Poisoning 
Prevention  Act  (42  U  S.C.  Si  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984.  . 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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DATE  SUBMITTED 


ASSURANCES 

INSTRUCTIONS:  Applicants  are  required  to  provide  the  following 
assurances:  This  assurance  forai  must  be  signed  by  authorized 
representatives  of  the  legal  applicants. 

ASSURANCES  —  CENTERS  FOR  INTERNATIONAL  BUSINESS  EDUCATION 
The  applicant  hereby  assures  and  certifies  that: 

1.  In  addition  to  conducting  the  extensive  planning 
activities  required  under  the  eligibility  section  of  the  statute, 
the  center  advisory  council  shall  meet  not  less  than  once  a  year 
after  the  establishment  of  the  center  to  assess  and  advise  on  the 
programs  and  activities  conducted  by  the  center; 

2.  There  shall  be  ongoing  collaboration  in  the 
establishment  and  operation  of  the  center  by  faculty  of  the 
business,  management,  foreign  language, international  studies  and 
other  professional  schools  or  departments,  as  appropriate; 

3.  The  education  and  training  programs  of  the  center  will 
be  open  to  students  concentrating  in  each  of  these  respective 
areas,  as  appropriate;  and 

4.  The  applicant  will  use  the  assistance  provided  under 
this  program  to  supplement  and  not  to  supplant  activities  already 
being  conducted  by  the  applicant. 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  ucIiisiob  —  Lower  Tier  Covered  Transactions 


This  certification  is  required "bythe  Depanment  of  Iducation  regirtations  implementing  Executive  Order 
12549,  Debarment  and  Suspension.  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Certification 

1 .  By  signine  and  submitting  this  proposal,  the 
prospe«ive  lower  tier  part lapant  is  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  -s  a  material 
representation  of  fact  upon  wtuch  reliance  was*laoed 
wnen  this  transaction  was  entered  into.  If  itis  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  mTs>neou»  oertificatioa.  in 
addition  to  other  remedies  ivallahle  lo  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  onginatad  n»y  punueavuhWe 
remedies,  including  suspension  ai-id/ordd)annent. 

3.  The  prospect  r\«  low«r  tier  partidpant  shall  provide 
immediate  wntten  notice  to  trc  person  to  which  this 
proposal  is  submitted  it  at  any  time  the  prospective 
lower  tier  participant  teams  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  'ddHrrod," 
"suspended,"  "ineligible."  "lower  tier  covered 
transaction,"  "participant,"  "ipersan,"  "primarv  covered 
transaction."  "pnncipai    "proposal," an4  "voiutrtarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implemerting  Erecotive  Order  12S49.  Yom  may 
contact  the  pervjn  to  which  this  proposal  is  submitted 
for  assistance  in  obtaiiung  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  shouw  the  proposed 
covered  transaction  reentered  into,  it  shdl  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligibJcor  vohintarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  «^th  which  this  transaaion  originated. 


6.  The  prospective  tower  tier  partidpant  further 
agrees  oy  submitting  this  proposal  that  it  will 
indndethe  cktMeliOed  "Cntificaiion  Jlnrd  ing 
Debarment,  Suspension,  Ineligibility,  andvoluntary 
Exclusion— Lower  Tier  Covered  Transactions," 
withcMit  Btad  if loftbea  in  ail  tower  tier  covered 
transactiortt  and  ir.  all  lolidtattoru  for  lower  tier 
covered  transactions. 

7.  A  partkijnnt  in  a  covered  transaction  may  rdy 
upon  •  certification  of  ■  prospective  participant  in  a 
lower lier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligiDle,  or  voluntarily 
excluded  from  the  covered  transaction,  uriess  it 
iuwwi  that  the  certification  is  erroneous.  A 
partidpant  may  deade  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
fnnapals.  Eachoamcipanl  may.  but  is  not 
required  to,  check  the  Nionprocurement  List. 

8.  Nothing  containad  in  the  foregoing^hall  ke 
construed  to  requrre  estabbshimtt  ofa  system  of 

records  in  order  to  render  in  good  faith  the 
certification  raquired  by  this  clause.  The  knowledge 
■nd  information  etf  a  partidpant  is  not  required  to 
exceed  that  wKich  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  oi  business 
deatings. 

9.  Except  for  transactions  authorized  uruJer 
paragraph  S  of  these  mstructiem,  if  a  partidpant  in 
a  covered  transaoion  knowingly  enters  into  a  tower 
tiercovo^  transaaion  with  a  person  who  is 
su9pended,<l«bafred,  ineligible,  or  volunarily 
excluded  from  partidpabon  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Govemnent.  the  depaRment«r  agency  with  which 
this  transaction  onginated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 


Certification 

(1)  The  prtrapectiue  lower  tio*] 


rsartidpint  certifies,  by  submisEion  dittos  prcmcsal,  that  neitfierilner  iOs 
prinapaTs  are  presently  deoarred,  suspended,  proposed  for  debarment,  declared  tneligibie,  or 
voluntarily  excluded  from  pxartidpation  in  this  transaction  by  any  Federal  department  or  agengr. 

(2)  Where  the  pn)^)ective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  tlus 
certification,  such  prospective  partid{>ant  shall  attach  an  explanation  to  this  proposal. 
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PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  reguUlions  cited  below  to  determine  the  certification  to  which  they  are  requited  to  attest.  Applicants 
should  also  review  the  Instructions  for  certification  included  in  the  regulations  before  compieting  this  forrn.  Signature  oftlus  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82.  "New  liestnaions  on  LobbvmgT  and  34  CTRPart  85. 
Xovemment-wide  Debarment  and  Suspension  (Nonprocurennent)  and  Govemment-wide  Requirements  lor  Dr^M-Free  Woricplace 
(Grants).-  The  certifications  shaU  be  treated  as  a  material  represenution  of  fact  upon  which  reliance  wll  be  placed  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1 352.  TtUe  31  of  the  U.S.  Code,  and 
Implemented  at  34  CFR  Part  81  for  persons  entering  into  a 
ftrant  or  a»perative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  81105  and  82.110,  the  applicant  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
Influenang  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Confess,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
conneaion  with  the  making  of  any  Federal  grant,  the  entering 
Into  of  any  cooperative  agreeTnent,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  ctwperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  hands  have 
been  paid  or  will  be  paid  to  any  person  for  influenang  or 
attempting  to  influence  an  officer  or  emptoyee  of  any  agency,  a 
Member  (5  Congress,  an  ofticcr  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  StandanJ  Form  -  LLL,  "Ehsclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
suba wards  at  all  tiers  (including  subgrants,  conti^cts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subrecipients  shall  certify  and  dixlose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILHY  MATTERS 

As  required  by  Executive  Order  12549,  Debwment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  partiapants  in  primary  covered  transactions,** 
SefiiS  at  34  CFR  Part  85,  ixtion*  85.105  and  85.1 10  - 

A.  The  applicant  certifies  that  it  and  its  princifwls: 

(a)  Are  not  presertJv  drf>arTBd,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntorily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  itot  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  avil  judgment  rendered 
against  them  for  coinmission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
■  public  (Federal  State,  or  tocai)  transaction  or  contract  under 
a  public  tranaaction;  violation  of  Federal  or  Sute  antitrust 
sututes  or  commission  of  embezzlement,  theft  forgery, 
bribery,  falsification  or  destruction  of  reconls,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Aie  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  d^rged  by  a  governmental  entity  (Federal  S*at*^ 
kxal)  with  commiaswn  of  any  of  the  offaum  enumerated  In 
paragraph  (1  Kb)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  irw)re  public  transactions  (PederaL  State 
OTUxal)  terminated  (orcauseordefauh;and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
sutements  in  this  certification,  he  or  she  shall  attach  an 
explatation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
denned  at  34  CFR  Part  85,  Sections  85.605  and  BSMO  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutennent  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispettfing,  possession, or 
use  of  a  controlled  subsunce  is  prohibited  in  tM  grantee's 
workplace  and  specifying  the  actions  that  will  be  uken  against 
employees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  mainuining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling  rehabiliution,  and 
employee  assisunce  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occturing  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
sutement  required  by  paragraph  (a); 

(d)  rJotifying  the  employee  in  the  sUtement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will- 

(1)  Abide  by  the  term*  of  the  sutement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  stttute  occurrmg  m  the  woritplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing  '^t^^jn^^.O  S?'?!**"  '^^ 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  utle,  to;  Director.  Crantsand 
Contracts  Service,  US.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (lioom  3124.  CSA  Regional  Office 
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Building  No.  3),  Washington.  DC  202S2-4571.  Notice  shall 
include  the  tdentifkadon  numberts)  of  each  affected  grant; 

(0  Taking  one  of  the  totkmring  maiao%,  within  SOolendu' days 
of  receiving  notice  under  subparagraph  (dK2),  with  respect  to 
any  employee  who  it  so  csnvicled— 

(1 )  Taking  appropriate  penotuid action  agaiittt  Mich  an 
employee,  up  to  and  including  tennination,  coaaistent  witk  the 
requirements  of  the  Rehabilitation  Act  of  l973,.as  amendad;  or 

(2)  Requiring  such  empbyee  to  participate  satisfoctorily  in  a 
drug  aouae  assistance  or  rehabiliuticn  program  approved  for 
such  purpoanby  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

)  Making  a  good  faith  effort  to  continue  to  maintain  a 
nig-free  woncplaoe  through  impJemci-.tatioii  of  paragraphs 
(a),n)),(c),(d),{e),and(0. 

B.  The  grantee  may  insert  in  the  ipace  provided  bdow  the 
site<s)  for  the  performance  of  work  done  in  conoectioa  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty.  county,  state,  zip 
code) 


ORUG-ntEE  W(»K71ACE 
^GKANTEES  WHO  AR£  I>a>IVIDUALS) 

Asxaquind  1^  tl«Drug;<FDee  Workplace  Act  of  T968,«nd 
implemented  at  34  CFRPart  85,  Subpart  F.  for  grartees,  as 
'dcRned  at  34  CFR  Put  K,  Sections  65.605  and  85^10  - 

A.  Asaoonditian(ifttiegT«nt,lc8rtifythatI%nBnateng»gFi]i 
the  unlawful  manufacture,  distribution,  dHpemtBL 
posaeamon,  or  use  of  a  oontroiled  substance««OR«icttngany 
activity  «nth  the  grant;  and 

B.  If  cawvicted  Wa  criminal  drug  offiense  tesuiting  feaot-a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  19  calendar  days 
of  the  convkrtion.  to:  Dirertor,  Grants  and  Contracts  Service. 
U.S  Department  of  Education.  400  Maiyland  Avenue, SM. 
(Room  M24.  GSA  Regional  Office  Building  No.  3), 
Washington.  DC  20202-^71 .  Notice  shall  mdude  the 
identification  number^^of  eacli  affeL-ted  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant.  1  hereby  certify  that  the  applicant  will  comply  with  the  above  cettificatkjns. 


NAMEOFAPPUCANT 


PR/A  WARD  NUMBER  AND/OR  PROJECTNAME 


'RINTH)  NAME  ANDTTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SICNATUKE 


DATE 
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DISCLOSUK  OF  LOBBYING  ACnVfTIES 

trm  to  ditcloie  lobbving  activities  ptnuwU  t 
(Se«  reverse  (of  public  burden  disclosure.) 


Appfowd  bf  OMl 


Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  MSjC  1352 

" '        ubli 


1.     Type  oi  Federal  Actiom: 

□  a.  contract 
b.  grant 

c.  cooperative  agreement 
d. loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  o(  Federal  Action: 

I     1  a.  bid/offer/^plication 
'— '  b.  Wtial  award 
c  post -award 


4.     Name  and  Address  ot  Reporting  Entity. 

D     Prime 


D    Subawardee 

Tier ,  if  known: 


Congre<^iana(  Diiiirict.  if  known : 


6.     Federal  Di^ariment/Agency: 


8.     Federal  Action  Number,  if  known: 


S.     Report  T)rpc: 

□  t.  Mtiat  filinc 
b.  material  change 

For  Material  Change  Only: 

yev quarter 

date  of  last  report  


S.     U  Reporting  Entity  in  No.  4  It  Subawardee  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


7.     Federal  Program  Name/Description: 


CFOA  Number,  ifapplKable: 


9.    Award  AmourU.  r/iknown: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

Of  indr^tdual.  last  name,  first  name,  Mtk 


h.  Individuals  Performing  Services  (including  address  if 

different  from  No.  lOal 
(last  rtame.  first  rtame.  Mlh 


Ult»d<  Continuation  ShtHM  Sf-LU-\  it  ntcnur^} 


11.  Amount  of  Payment  Icheck  all  that  apply): 

$  D  actual        D  planned 


13.  Form  of  Payment  tcfteck  all  that  apply): 
O    a.  cash 
O     b.  in-kind,  specify:   nature 

vahje    


IX  Type  of  Payment  (check  all  that  appfyH 

Q  a.  retainer 

D  b.  one-time  fee 

O  c.  commission 

O  d.  contingent  fee 

D  e.  deferred 

O  f.  other;  tpeo'fy:  


14.  Irief  Description  of  Services  Performed  or  to  be  Performed  and  Dalcfs)  of  Service  induding  officer<sl.  cmploycefs). 
or  Memberls)  contacted,  for  Payment  Indicaird  in  Hem  11: 


IS.  ConlinualiaN  Slicct(t)  SF4U>A  attached:        O  Yes 


(tntck  ConUfiuUion  StttUtI  SHU-\  if  wcwmM 


Q  No 


14. 


I  11S1.  !»!■ 
«l  taci  i^aii     *  rf 

11  use.   IIU  MM 


l*lri<l«K»««IU>ll|ll^ 


m  ti  I  i^iimii  tr  M*  »  ua.c 

•ctmtm  •  •  sMMiW  mfmmmmtm 


•»  nw  aaclMMM  «  M^tfaa  pwiuM  M 


Wt  »t  Mjiilw^  iiirlBiMW  <Ma  W  »i*Mrt  M  t  iMI  paii^  •«  mi  ta«  Miai 
tWJOOantf  nai  ■a«*Mtl*aMaiKM*ii 


'    I      I.         ■  i 


Signature:  _ 
frint  Name: 
TUte  


TfllcplMneM*^. 


.^'•v 
V     -* 


.<  ^  y^,.^  , 
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DISCLOSURE  OF  LOBBYING  ACTIVillES 
CONHNUATION  SHEET 


AfprOMdbyOMa 


KeporUnf  Entity: 


A««Mt<x«4  l«r  Ual 


This  d 

initiat 

sectio 

influe 

emplc 
SF-LLI 

apply 
Mana 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

\. 

8. 

. 

9. 

10. 

1 
1 

11. 

1 
1 

12. 

13. 

14. 

IS. 

1«. 

Pub 

insti 

mfoi 

fori 

IFRDoc 
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Appfov^bfOMS 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

pii$  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  nuterial  change  to  a  previous  filing,  pursuant  to  title  31  U5.C. 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  infomriation. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  *nd/or  has  been  secured  to  Influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foltowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  tne  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prince  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  tt»e  hill  name,  address  dty,  state  and 
zip  code  of  the  prime  Federal  redpient  Include  Congressional  District  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g., 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number;  grant  announcement  number  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  liKlude 
prefixes,  e.g.,  "RFP-DE-90-001.- 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  ccmiTiftment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  individual(s)  perfomiing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  boxfes).  Check  all  boxes  that  apply.  If  payment  it  made  through  an  in-Und  contn'bution, 

specify  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  arui  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Include  all  preparatory  ind  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidah.  Identify  the  Federal  offidal(s)  or  emptoyee(s)  contacted  or  the  ofncef<s), 
employee(s),  or  Memberts)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  atUched. 

16.  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephorw  number. 


Public  reporting  burden  for  thij  collection  cA  infomutJO^  i*  fucmated  to  iveraf e  30  mir»fue«  per  reiponse,  rf»clo<lir>g  time  for  revie««»ng 
instructions,  sevching  existing  data  sources,  gitSenng  and  nuirrtajning  the  dtu  f>eeded.  tnd  completing  »nd  reviewing  the  collecoon  of 
inforrrution.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  o*  iniormatioo,  including  suggestions 
for  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Papervirori  Reduction  Protect  (034»-0046).  Washington.  DC.  20S03 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  184O-AB07 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
Verification  regulations  contained  in 
subpart  E  of  the  Student  Assistance 
General  Provisions  regulations.  34  CFR 
part  668,  to  conform  them  to  certain 
revised  provisions  in  the  Tax  Reform 
Act  of  1986  (Pub.  L.  99-514).  the  Higher 
Education  Amendments  of  1986  (Pub.  L 
99-498),  the  Higher  Education  Technical 
Amendments  Act  of  1987  (Pub.  L  100- 
50).  Pub.  L.  100-39,  and  the  Compact  of 
Free  Association  (Pub.  L.  99-239).  and  to 
update  data  reporting  requirements  to 
reduce  the  administrative  burden 
associated  with  verification 
requirements  on  applicants  and  schools. 
The  Verification  regulations  require 
institutions  to  have  a  system  for 
verifying  student  aid  appHcation 
information  reported  by  applicants  for 
use  in  calculating  expected  family 
contributions  (EFCs)  for  the  Pell  Grant, 
campus-based  (Perkins  Loan  (formerly 
National  Defense/Direct  Student  Loan), 
College  Work-Study  (CWS), 
Supplemental  Educational  Opportunity 
Grant  (SEOG)),  need-based  Income 
Contingent  Loan  (ICL).  and  StafEord 
Loan  programs. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  A 
docimient  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person.. 

The  revised  §§  668.51,  668.53,  (other 
than  668.53(a)(5)),  668.54,  668.55,  668.56, 
668.57.  668.58.  668.59,  668.60.  and  668.61. 
for  student  financial  assistance  under 
the  Pell  Grant,  campus-based.  Stafford 
Loan,  and  need-based  ICL  programs  are 
applicable  starting  with  applications  for 
the  1992-93  award  year. 
FOR  FURTHER  INFORMATION  CONTACT 
Lorraine  Kennedy.  Program  Analyst, 
Verification  Development  Section. 
Student  Verification  Branch,  Division  of 
Policy  and  Program  Development.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Regional  Office  Building  3. 
Room  461.  Washington.  DC  20202-5451, 
Telephone  (202)  708-4601. 
SUPPt^MENTARY  INFORMATION:  The 

Verification  regulations  contained  in 


subpart  E  of  the  Student  Assistance 
General  Provisions  regulations  (34  CFR 
part  668)  govern  the  verification  of  the 
information  that  is  used  to  calculate  an 
applicant's  expected  family  contribation 
(EFC)  as  part  of  the  determination  of  an 
applicant's  need  for  student  financial 
assistance.  The  EFC  is  the  amount  that 
an  applicant  and  the  applicant's  family 
can  reasonably  be  expected  to 
contribute  towards  the  applicant's  ooet 
of  attendance  at  an  institution  of  higher 
education. 

The  changes  in  these  regulations 
result  from  a  review  of  current  pobcies 
and  procedures  and  from  recently 
enacted  legislation  that  renders  certain 
provisions  in  the  current  verification 
regulations  obsolete.  Thus  new 
provisions  are  necessary. 

On  October  31. 1989,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  part  668  in  the 
Federal  Register  (54  FR  45991).  The 
NPRM  included  a  discussion  of  the 
major  issues  raised  by  the  proposed 
changes.  The  following  list  summarizes 
those  issues  and  identifies  the  pages  of 
the  preamble  to  the  NPRM  on  whidi 
discussion  of  those  issues  may  be  fotmd: 

Section  666.54(8)  would  be  amended 
to  provide  that  an  institution  is  no* 
required  to  verify  the  information  of 
more  than  30  percent  of  its  applicants 
for  assistance  under  the  Title  IV 
programs  in  any  award  year,  (page 
40094): 

Section  668.54  and  §  668.60  would  be 
amended  to  require  an  applicant  to 
provide  the  necessary  documentation  to 
verify  any  data  element  required  by  an 
institution  or  the  Secretary,  (page  4Sa9t); 

Section  668.54  would  be  amended  to 
update  the  identification  of  political 
entities  affected  by  The  Compact  of  Ffee 
Association  and  to  provide  that  eligible 
title  IV  aid  applicants  from  these  entities 
would  continue  to  be  excluded  frofli 
verification  requirements,  (page  459M)t 

Section  668.54(b)(2)(vii)  would  be 
amended  to  provide  instruction  oa  how 
to  notify  an  institution  to  which  a 
student  is  transferring  that  it  is  nol 
required  to  verify  the  student's  data, 
(page  45994); 

Section  668.55  would  be  amended  to 
require  applicants  to  update  changes  in 
dependency  status  throughout  the 
award  year  for  all  Title  IV  program*. 
Exceptions  to  this  updating  requirement 
would  no  longer  exist  for  cases  in  which 
a  dependency  status  change  is  the  result 
of  a  change  in  martial  status,  or  when  a 
dependency  status  change  for  a  student 
occurs  after  the  student's  Stafford  Loan 
is  certified.  Applicants  would  also  be 
required  to  verify  the  number  enroAad  in 
postsecondary  educational  institutions 
even  though  there  was  no  change  from 


information  verified  in  the  previous 
award  year.  These  regulations  do  not 
include  the  changes  that  were  proposed 
in  \he  NPRM  for  §  668.55.  A  more 
detailed  discussion  of  these  proposed 
chains  that  were  not  made  are  found  in 
the  Analysis  of  Comments  and  changes, 
[pages  45994  and  45995); 

S«tion  668.56(a)(5)  would  be 
amended  to  delete  certain  elements  of 
income  rabject  to  verification  as 
untaxed  income,  (page  45995); 

Section  668.56(c),  which  provided  an 
excfatsion  from  verification  of  a 
d^iendent  Pell  applicant's  base  year 
inoome,  would  be  deleted,  as  a  result  of    . 
which  the  verification  of  a  dependent 
student's  base  year  income  would  be 
required,  (page  45995); 

Section  668.57  would  be  amended  to 
reqture  foreign  tax  returns,  and  tax 
returns  of  Puerto  Rico.  U.S.  territories 
and  commonwealths,  to  be  treated  the 
•UK  as  U.S.  tax  returns,  (page  45995); 

Section  668.57(d)  would  be  deleted 
because,  under  section  478  of  the  Higher 
Education  Act  of  1965,  as  amended,  the 
Secretary  is  no  longer  authorized  to 
prescribe  requirements  for  verifying 
independent  student  status,  (page 
45886); 

Section  668.58  would  be  amended  to 
darify  the  60-day  period  of  employment 
for  College  Work-Study  recipients  (page 
45995);  and 

Section  668.59  would  amend  the  dollar 
toierance  for  the  Stafford  and  campus- 
based  programs  and  also  continue  one 
of  the  PeD  Grant  specific  tolerances: 
Zero  SAI  Charts  (page  45995). 

Analysis  of  Comments  and  Changes 

fai  response  to  the  Secretary's 
invitation  in  the  NPRM.  47  parties 
aufanitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
oomsnents  and  of  the  changes  made  in 
the  regulations  in  response  to  those 
comments  follows. 

Substantive  issues  are  discussed 
under  the  regulations  to  which  they 
pettain.  Technical  and  other  minor 
dianges — and  suggested  changes  that 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
aalhority — are  not  addressed. 

Section  668.51    General 

Comments:  One  commenter  suggests 
tfiat  an  institution  participating  in  the 
Quality  Control  Pilot  Project  should  not 
be  required  to  collect  income  tax  forms 
for  students  selected  for  verification. 
T^  cotamenter  believes  that  the 
cottcctton  of  income  tax  forms  is  an 
addsd  atkainistrative  burden  and  may 
UbAA  the  institution  from  verifying  a 
laiger  variety  and  number  of  error-prone 


r  2,  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  231  /  Monday,  December  2,  1991  /  Rules  and  Regulations 


61331 


information  verified  in  the  previous 
award  year.  These  regulations  do  not 
include  the  changes  that  were  proposed 
in  the  NPRM  for  §  668.55.  A  more 
detailed  discussion  of  these  proposed 
chains  that  were  not  made  are  found  in 
the  Analysis  of  Comments  and  changes, 
(pages  45994  and  45995): 

S«tion  668.56(a)(5)  would  be 
amended  to  delete  certain  elements  of 
iiKXime  mbject  to  verification  as 
untaxed  income,  (page  45995); 

Section  668.56(c),  which  provided  an 
excfaksion  from  verification  of  a 
dependent  Pell  applicant's  base  year 
income,  would  be  deleted,  as  a  result  of 
which  the  verification  of  a  dependent 
student's  base  year  income  would  be 
rettttired  (page  45995); 

Section  668.57  would  be  amended  to 
require  foreign  tax  returns,  and  tax 
returns  of  Puerto  Rico,  U.S.  territories 
and  commonwealths,  to  be  treated  the 
•erne  as  U.S.  tax  returns,  (page  45995); 

Section  668.57(d)  would  be  deleted 
because,  under  section  478  of  the  Higher 
Education  Act  of  1965,  as  amended,  the 
Secretary  is  no  longer  authorized  to 
pteacribe  requirements  for  verifying 
independent  student  status,  (page 
45886); 

Section  668.58  would  be  amended  to 
darify  the  60-day  period  of  employment 
for  College  Work-Study  recipients  (page 
45995);  and 

Section  668.59  would  amend  the  dollar 
toierance  for  the  Stafford  and  campus- 
based  ;nt)grams  and  also  continue  one 
of  the  PeD  Grant  specific  tolerances: 
Zero  SAI  Charts  (page  45995). 

Analysis  of  Comments  and  Changes 

fa)  response  to  the  Secretary's 
iovTtation  in  the  NPRM.  47  parties 
aufanitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
cooanents  and  of  the  changes  made  in 
the  legulations  in  response  to  those 
coonnents  follows. 

Substantive  issues  are  discussed 
under  the  regulations  to  which  they 
pertain.  Technical  and  other  minor 
changes — and  suggested  changes  that 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  668.51    General 

Comments:  One  commenter  suggests 
tfiat  an  institution  participating  in  the 
Quality  Control  Pilot  Project  should  not 
be  required  to  collect  income  tax  forms 
for  students  selected  for  verification. 
The  coaamenter  believes  that  the 
oo&ectaoB  of  income  tax  forms  is  an 
addad  ackBinistrative  burden  and  may 
itfrfbit  the  institution  from  verifying  a 
(atger  variety  and  number  of  error-prone 


elements  than  is  required  of  it  under 
applicable  law. 

Discussion:  The  Secretary  believes 
that,  to  be  effective,  quality  control 
procedures  must  include  institutional 
verification  of  income  information 
contained  on  the  applicant's  application 
for  student  financial  assistance  by 
comparison  with  the  income  information 
contained  on  the  tax  return.  This  is 
based  upon  the  fact  that  an  institution 
participating  in  the  Pilot  Project  is 
subject  to  §  668.14(0  of  the  Student 
Assistance  General  Provisions,  which 
requires  it  to  develop  and  apply  a 
system  to  identify  and  resolve  any 
inconsistencies  found  in  the  information 
supplied  with  respect  to  a  student's 
application.  The  Secretary  considers  the 
tax  return  to  be  an  effective  means  of 
resolving  any  such  inconsistencies. 

Changes:  None. 

Section  668.53    Policies  and  Procedures 

Comment:  Several  commenters 
support  the  Secretary's  proposal  that  an 
applicant  be  notified  of  his  or  her 
verification  results  only  if  the 
applicant's  award  or  loan  amount  is  to 
be  changed  as  a  result  of  verification. 
Commenters  believe  this  proposal 
would  relieve  administrative  and 
paperwork  burdens. 

Discussion:  As  proposed  in  the  NPRM, 
the  Secretary  has  amended  §  668.53  to 
provide  for  notification  of  verification 
results  only  where  the  applicant's  award 
or  loan  amount  is  to  be  changed,  to 
relieve  administrative  and  paperwork 
burden  on  institutions. 

Changes:  None. 

Comments:  Three  commenters  believe 
that  it  is  not  necessary  for  an  institution 
to  develop  a  written  policy  or  procedure 
for  verification.  The  commenters  feel 
that  the  regulations  specify  the 
documentation  students  selected  for 
verification  must  provide.  The 
commenters  suggest  that  the  Department 
may  address  any  of  its  concerns  related 
to  verification  in  the  Verification  Guide, 
which  is  published  aimually  to  update 
and  restate  current  verification  policies 
and  procedures,  rather  than  require  the 
development  of  separate  written  policies 
and  procedures  for  verification. 

Discussion:  By  requiring  institutions 
to  develop  written  policies  and 
procedures  on  verification,  the  Secretary 
intends  to  promote  compliance  with  the 
substantive  requirements  set  forth  in  the 
verification  regulations  by  ensuring  that 
institutions  have  detailed  written 
policies  and  procedures  that  apply  the 
regulatory  standards  to  implement  those 
verification  requirements.  The  purpose 
of  the  Verification  Guide  is  only  to 
explain  the  verification  regulations;  the 
Guide  does  not  provide  any 


requirements  other  than  those  in  these 
regulations  and  the  regulatory  and 
statutory  requirements  in  other  title  IV 
programs. 
Changes:  None. 

Section  668.54  Selection  of  Application 
for  Verification 

Comments:  Three  commenters  oppose 
the  requirement  to  verify  up  to  30%  of 
the  applications  of  applicants  for 
assistance  under  Title  IV  programs  in  an 
award  year.  One  of  the  commenters 
suggests  that  institutions  should  only  be 
required  to  verify  20%  of  the 
applications.  Another  commenter 
suggests  that  institutions  verify  12%  to 
15%  of  the  applications.  One  commenter 
believes  that  the  30%  verification  limit  is 
not  practical  for  institutions  with 
frequent  enrollment  periods  because 
they  find  it  necessary  to  verify  100%  of 
their  applications,  although  they  are 
only  required  to  verify  30%.  Several 
commenters  support  the  30%  limitation 
and  do  not  foresee  any  added 
verification  problems. 

Discussion:  Section  484(f)  of  the 
Higher  Education  Act  of  1965,  as 
amended,  provides  that  an  institution  is 
not  required  to  verify  more  than  30%  of 
its  applicants  for  Title  IV  assistance  in 
any  award  year.  The  Secretary  believes 
that  any  downward  adjustment  of  the 
30%  required  verification  percentage 
would  compromise  the  Department's 
ability  to  detect  significant  levels  of 
error  in  Title  IV  applications  and  to 
prevent  subsequent  overawards  and 
underawards.  However,  an  institution  is 
not  limited  to  the  verification  of  30%  of 
its  applicants  and  may  choose  to  verify 
a  higher  percentage  of  applicants  if  the 
institution  believes  a  higher  percentage 
is  necessary  to  accurately  administer 
the  student  financial  assistance 
programs. 

Changes.  None. 

Comments:  Several  commenters 
support  the  revised  exclusions  from 
verification  as  a  result  of  the  Compact  of 
Free  Association.  One  commenter 
opposes  the  exclusion  from  verification 
of  eligible  Title  IV  applicants  who  are 
residents  of  the  Trust  Territories  and  the 
Republics  under  the  Compact  of  Free 
Association  because  the  commenter 
believes  it  is  inequitable  to  treat  these 
students  differently  from  all  other 
students  selected  for  verification,  who 
are  required  to  complete  the  verification 
process.  The  commenter  feels  that  the 
exclusion  of  these  students  from 
verification  will  lead  to  fraud  and  abuse 
in  their  reporting  of  family  income  and 
resources. 

Discussion:  The  Secretary  has 
determined  that  the  difficulties  this 
Umited  number  of  applicants  would  face 


in  obtaining  documentation  to  verify 
their  application  information  outweigh 
the  potential  fraud  and  abuse  that  could 
occur  as  a  result  of  excluding  them  from 
verification  requirements.  Fraud  and 
abuse  is  punishable  under  the  law  and 
the  potential  criminal  penalties  will 
continue  to  be  a  deterrent  to  students 
who  might  otherwise  misreport  their 
income  and  resources  despite  their 
exclusion  from  verification 
requirements.  The  Secretary  believes 
that  these  students  should  not  be 
required  to  provide  verification 
documentation  unless  the  institution  has 
conflicting  documentation  concerning  a 
student's  finances  or  has  reason  to 
believe  the  information  reported  by  the 
student  is  inaccurate. 

Changes:  None. 

Comments:  One  commenter  opposes 
requiring  the  signatures  of  the  applicant 
and  applicant's  parents  on  verification 
documents  because  the  time  involved  in 
obtaining  the  required  signatures  tends 
to  undermine  any  advantage  to  be 
gained  by  using  the  Electronic  Data 
Exchange  to  speed  up  the  delivery 
process.  The  commenter  believes  that 
securing  the  signature  of  the  student  at 
the  entrance  interview,  instead  of 
requiring  signatures  of  both  applicant 
and  the  applicant's  parents  on  the 
verification  documents,  could  shorten 
the  verification  process  by  at  least  four 
weeks. 

Discussion:  In  accordance  with 
§  668.57,  the  Secretary  will  continue  to 
require  the  signature  of  the  applicant 
and  each  of  the  applicant's  parents 
whose  income  was  required  to  be  used 
in  calculating  the  EFC.  The  Secretary 
believes  that  signatures  compel 
signatories  of  verification  documents  to 
be  responsible  for  the  accuracy  of  the 
information  provided  in  those 
documents  and  deter  individuals  who 
might  otherwise  purposely  provide  false 
or  misleading  information. 

Changes.  None. 

Comments:  A  commenter  questions 
the  proposal  that  verification  of  a 
spouse's  information  or  a  spouse's 
signature,  if  the  spouse  cannot  be 
located,  not  be  required.  The  commenter 
does  not  believe  that  a  married  person 
would  ever  be  unable  to  locate  his  or 
her  spouse,  unless  the  couple  is 
separated.  Therefore,  the  commenter 
suggests  that  this  exception  be  deleted 
from  S  668.54. 

Discussion:  The  Secretary  has 
provided  S  e68.54(b)(3)(iii)  and  (iv)  for 
applicants  who  are  not  legally  separated 
or  divorced  from  their  spouse  and  who 
are  not  able  to  either  locate  the  spouse 
or  contact  the  spouse  using  normal 
means  of  communication.  The  provision 
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does  not  appty  to  an  appticMit  living 
with  a  spouse  or  with  kiiowtedge  of  the 
spouse's  whereabouts. 
Changes:  None. 

Comments:  Several  commenten 
question  and  oppoae  inclusion  of  the 
statement  "or  the  Secretary"  in 
§  66&54(a)(6)  because  they  believe  the 
Secretary  already  has  the  authority  to 
request  data.  One  commenter  considers 
the  addition  of  the  phrase  "or  the 
Secretary"  to  be  the  equivalent  of  giving 
the  Secretary  carte  blanche  authority  to 
require  documents  that  have  no 
relationship  to  the  assessment  of  a 
family's  ability  to  pay  postsecondary 
institutional  coats. 

Discussion:  The  phrase  "or  the 
Secretary"  was  added  primarily  to  give 
the  Secretary  or  his  agent  the  authority 
to  coUect  any  data  elements  to  complete 
reviews  with  regard  to  the  institutimi's 
verification  process.  The  Secretary 
believes  that  data  collection  authority  in 
preparation  for  verification  is  essential 
in  determining  the  reason  for,  and 
eliminating,  applicant  error  while 
minimizing  bunien  on  institutions.  The 
Secretary's  authority  and  institution's 
authority  to  coUect  data  are  coextensive 
under  these  regulations,  and  neither  the 
Secretary  nor  institutions  have  the 
authority  under  these  regulations  to 
collect  documents  unrelated  to 
verification  of  data  elements  on  student 
financial  assistance  applications. 
Changes:  None. 

Comment  A  commenter  believes  that 
students  selected  for  verification  by  an 
institution  should  not  be  required  to 
verify  all  required  data  elements 
because  this  will  expand  the  verification 
process.  The  commenter  suggests  that 
the  Secretary  should  keep  the  current 
policy  in  effect. 

Discussion:  The  Secretary  believes 
that  applicants  selected  by  the 
institution  should  verify  all  applicable 
items  specified  in  5  668.56  in  an  effort  to 
eliminate  applicant  error.  The  six 
required  items  are  all  major  factors  in 
determining  an  applicant's  ETC,  and  all 
are  items  shown  to  have  high  error  rates 
in  quality  control  studies  of  the  Pell 
Grant  Program. 
Changes:  None. 

Comments:  A  number  of  commenters 
suggest  that  the  Secretary  use  the 
Electronic  Student  Aid  Report  (ESAR)  to 
notify  an  institution  to  which  a  student 
is  transferring  that  the  student's 
previous  institution  had  completed 
verification  for  the  student,  in  cases  in 
which  both  institutions  use  the  ESAR 
system.  Thus,  a  transaction  "04"  on  an 
ES.\R  would  indicate  that  the 
verification  process  was  completed  for  a 
transfer  student.  Several  commenters 
believe  ESARs  could  be  used  for 


transfer  students  who  were  eligible  for 
Pell  Grants,  but  that  a  separate 
mechanism  would  be  necessary  for  Pril 
Grant  ineligibles.  Several  commenters 
believe  the  Financial  Aid  Transcript 
(FAT)  could  be  used  to  accomplish  the 
task  of  notifying  the  second  sdiool  that 
verification  has  or  has  not  been 
completed  by  the  transfer  student's  first 
school,  since  a  student  who  applies  for 
student  aid  at  a  second  school  must 
supply  the  FAT  before  he  or  she  can 
receive  aid.  The  commenters  believe  the 
verification  information  conk)  be  easily 
reported  as  part  of  the  information 
provided  on  the  FAT,  and  that  this 
means  of  communicating  verification 
results  is  preferable  to  the  practice  of 
relying  on  the  first  school  to  send  a 
letter.  Several  commenters  express 
concern  that  the  second  institution  must 
rely  on  information  received  from  the 
first  institution  and  that  there  is  a 
potential  liability  to  the  second 
institution  if  verification  was  not 
performed  correctly. 

A  number  of  commenters  believe  tfie 
Secretary  and  institutions  should  take 
whatever  steps  are  necessary  to  avoid 
requiring  students  to  complete  the 
verification  process  more  than  once  in 
an  award  year.  Schools  should  develop 
communication  tools  to  meet  the  needs 
of  transfer  students  by  accepting  a  letter 
or  statement  on  the  FAT  containing 
verification  status.  If  additional 
documentation  is  needed,  schools  could 
request  copies  of  documents  used  to 
accomplish  verification.  Several 
commenters  state  that  Federal 
regulations  are  not  necessary  to  specify 
the  form  of  communication  among 
institutions.  iTie  verification  procedures 
for  transfer  students  should  be  outlined 
in  accordance  with  regulations,  but 
tailored  by  financial  aid  administrators 
to  meet  a  given  student  population's 
need. 

Discussion:  Thp  Secretary  has 
clarified  that  it  is  the  responsibihty  of 
the  institution  from  which  the  student  is 
transferring  and  the  student  to  provide 
accurate  verification  documentation  if 
the  verification  process  was  completed 
prior  to  transfer.  If  the  verification 
process  is  completed  by  the  second 
institution,  after  the  student  transfers, 
the  student  and  the  second  institution 
are  responsible  for  completing 
verification  correctly.  The  Secretary  is 
unable  at  this  time  to  include  the 
financial  aid  transcript  fFAT)  and 
Electronic  Student  Aid  Report  (ESAR)  in 
§  6e8.54(b)(2)  as  optional  means  of 
providing  documentation  that  would 
exempt  a  student,  transferring  from  one 
institution  to  another,  from  verification 
at  the  institution  to  which  he  or  she  is 
transferring.  The  ESAR,  which  is  an 


electronic  exchange  of  information 
between  the  schools  and  the  central 
processor,  would  not  provide  the 
signatures  that  are  necessary  for 
verification  of  application  data. 
Changing  the  FAT  to  include  a  section 
on  verification  would  require  that 
§  668.19  of  the  Student  Assistance 
General  Provisions  Regulations  also  be 
amended.  These  options  are  not 
practical  for  inclusion  in  this 
rulemaking.  The  Secretary  believes  that 
regulations  prescribing  how  schools  are 
to  communicate  with  regard  to 
verification  of  transfer  students  are 
necessary  to  ensure  that  the  proper 
verification  information  and 
documentation  is  available  to  complete 
the  verification  process  fairly  and 
correctly.  These  regulations  will  ensure 
that  the  information  and  data  used  to 
assess  liabifities  for  either  the  student  or 
institution  is  accurate  when  a  student 
receives  an  overaward.  ED  notes  that 
transfer  student's  overawards  and 
repayment  of  tiie  overawards  are 
determined  in  the  same  manner  as 
students  who  do  not  transfer,  provided 
that  the  institutions  are  following  the 
applicable  regulations.  Therefore,  the 
Secretary  will  continue  to  study  the 
effects  of  the  verification  process  on 
transfer  students  and  the  institutions 
attended  by  such  students  in  an  effort  to 
determine  whether  future  rulemaking  on 
this  issue  could  reduce  burden  for  both 
institutions  and  transfer  students. 

Changes:  fione. 
Section  668.55    Updating  Information 

Commeats:  Several  commenters 
concur  with  the  various  proposed 
changes  to  this  section-  Changing  the 
Stafford  Loan  updating  requirements  to 
conform  to  those  used  in  other  student 
financial  aid  programs;  updating 
dependency  status  as  a  result  of 
changes  in  marital  status  throughout  the 
year  and  requiring  verification  of  the 
number  of  family  members  enrolled  in 
postsecondary  education.  One 
.  commenter  states  that  the  number  of 
family  members  enrolled  in 
postsecondary  educational  institutions 
often  changes  from  year  to  year,  or 
within  years,  and  that  these  changes  are 
likely  sources  of  error.  Another 
commenter  supports  the  Secretary's 
proposal  to  allow  a  student  to  update 
his  or  her  marital  status  during  the 
award  year  because  updating  this  item 
would  reduce  inequities  in  aid  awards. 
One  commenter  contends  that 
consistent  updating  requirements  for  all 
Title  IV  programs  will  simplify  the 
process  of  updating  awards  or  status 
because  the  institution  will  need  only 
one  set  of  updating  procedures.  Another 
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electronic  exchange  of  information 
between  the  schools  and  the  central 
processor,  would  not  provide  the 
signatures  that  are  necessary  for 
verification  of  application  data. 
Changing  the  FAT  to  include  a  section 
on  verification  would  require  that 
S  668.19  of  the  Student  Assistance 
General  Provisions  Regulations  also  be 
amended.  These  options  are  not 
practical  for  inclusion  in  this 
rulemaking.  The  Secretary  believes  that 
regulations  prescribing  how  schools  are 
to  communicate  with  regard  to 
verification  of  transfer  students  are 
necessary  to  ensure  that  the  proper 
verification  information  and 
documentation  is  available  to  complete 
the  verification  process  fairly  and 
correctly.  These  regulations  will  ensure 
that  the  information  and  data  used  to 
assess  liabilities  for  either  the  student  or 
institution  is  accurate  when  a  student 
receives  an  overaward.  ED  notes  that 
transfer  student's  overawards  and 
repayment  of  the  overawards  are 
determined  in  the  same  manner  aa 
students  who  do  not  transfer,  provided 
that  the  institutions  are  foUowing  the 
applicable  regulations.  Therefore,  the 
Secretary  will  continue  to  study  the 
effects  of  the  verification  process  on 
transfer  students  and  the  institutions 
attended  by  such  students  in  an  effort  to 
determine  whether  future  rulemaking  on 
this  issue  could  reduce  burden  for  both 
institutions  and  transfer  students. 

Changes:  ^fione. 
Section  668.55    Updating  Information 

Comments:  Several  commenters 
concur  with  the  various  proposed 
changes  to  this  section:  Changing  the 
Stafford  Loan  updating  requirements  to 
conform  to  those  used  in  other  student 
financial  aid  programs;  updating 
dependency  status  as  a  result  of 
changes  in  marital  status  throughout  the 
year  and  requiring  verification  of  the 
number  of  family  members  enrolled  in 
postsecondary  education.  One 
.  commenter  states  that  the  number  of 
family  members  enrolled  in 
postsecondary  educational  institutions 
often  changes  from  year  to  year,  or 
within  years,  and  that  these  changes  are 
likely  sources  of  error.  Another 
commenter  supports  the  Secretary's 
proposal  to  allow  a  student  to  update 
his  or  her  marital  status  during  the 
award  year  because  updating  this  item 
would  reduce  inequities  in  aid  awards. 
One  commenter  contends  that 
consistent  updating  requirements  for  all 
Title  IV  programs  will  simplify  the 
process  of  updating  awards  or  status 
because  the  institution  will  need  only 
one  set  of  updating  procedures.  Another 


commenter  suggests  that  students 
should  be  allowed  to  take  advantage  of 
any  increase  in  aid  eligibility  that  might 
develop  as  a  result  of  updating  changes 
and  that  the  Secretary  not  impose 
requirements  that  would  allow  for 
decreases  in  assistance  but  not 
increases.  The  updating  of  changes, 
according  to  one  commenter,  would 
make  the  updating  process  equal  among 
students  and  would  make  it  easier  for 
financial  aid  officers  to  enforce  the 
regulations.  Another  commenter 
suggests  that  the  spirit  of  this  proposal 
for  consistent  updating  requirements 
appears  to  favor  the  premise  that,  once 
married,  students  would  be  considered 
independent  regardless  of  age,  and  no 
parental  signature  would  be  required  to 
certify  that  the  student  would  not  be 
claimed  as  a  Federal  tax  exemption 
during  the  current  year.  One  commenter 
supports  the  ability  of  students  to 
update  their  dependency  status  as  a 
result  of  a  change  in  marital  status. 
However,  the  commenter  believes  that 
some  further  study  may  be  required  to 
determine  appropriate  effective  dates 
for  marital  status  changes,  and  suggests 
that  only  changes  occurring  before  the 
first  day  of  the  last  payment  period 
should  be  considered  for  any  given 
payment  period. 

A  number  of  commenters  object  to  the 
proposal  that  would  require  applicants 
to  continually  update  their  application 
information  throughout  the  award  year 
in  the  event  that  the  number  of 
household  members  attending 
postsecondary  institutions  changes. 
They  express  concern  that  post- 
disbursement  adjustments  of  this  kind 
could  create  overpayment  situations  for 
students  who  were  eligible  for  a  specific 
dollar  amount  of  fmancial  assistance  at 
the  time  of  application  and  that  such 
changes  involving  household  members 
may  be  beyond  the  control  of  these 
students. 

One  commenter  questions  whether 
institutions,  which  enroll  a  transfer 
student  who  completed  verification  at 
the  first  institution,  will  be  required  to 
recalculate  ehgibility  for  the  prior  year 
and  charge  the  student  any  liabilities 
resulting  from  the  recalculation.  The 
commenter  believes  that  in  the  absence 
of  such  a  requirement  assessment  of 
liabilities  incurred  from  updating  would 
be  unfair  because  students  who  remain 
continually  enrolled  at  the  same 
institution  would  be  assessed  liabilities, 
whereas  transfer  students  would  not  be 
assessed  liabilities. 

One  commenter  believes  the  proposed 
regulations  would  require  an  institution 
to  review  every  year's  application  to 
detennine  if  changes  in  appHcation 


information  occurred  and  that  resulting 
delays  in  the  processing  of  awards 
would  be  burdensome  for  students  and 
institutions. 

The  commenters  are  also  concerned 
about  the  timely  receipt  of  the  corrected 
SAR.  given  the  deadline  dates  fcr 
accepting  a  SAR,  because  the  institution 
relies  on  the  corrected  SAR  to  determine 
whether  the  student  should  be  eligible 
for  any  portion  of  the  Pell  Grant  award 
based  on  the  student's  updated  marital 
status. 

Two  commenters  recommend  that 
updating  changes  be  handled  on  a 
professional  judgment  basis  by  the  aid 
administrators  and  in  no  case  should  a 
student  be  in  a  position  of  repaying 
disbursed  funds  because  of  updating 
changes  to  marital  status,  dependency 
status  or  number  enrolled  in 
postsecondary  institutions.  Instead,  the 
conunenters  propose  that  those  changes 
be  reflected  in  the  subsequent  year's 
applications.  If  the  changes  occur  durmg 
an  award  year,  but  after  the  initial 
disbtirsement  has  been  made,  the  aid 
administrator  would  note  the  change  in 
applicant  data  and  determine  if  any 
adjustments  would  be  warranted  and 
equitable.  The  same  rules  of 
documentation  for  ail  professional 
judgment  cases  would  apply. 

A  number  of  commenters  disagree 
with  the  proposal  to  include  Stafford 
Loan  applicants  along  with  other 
applicants  in  requiring  dependency 
status  updates,  even  though  the 
application  was  previously  certified, 
because  it  would  add  additional 
frustration  and  complication  to  the 
delivery  system  and  delay  receipt  of 
Stafford  Loan  proceeds.  If  the  Stafford 
Loan  application  has  already  been 
certified  by  the  institution  and  received 
a  guarantee  and  been  processed  by  the 
lender,  the  check  must  be  returned  and 
the  guarantee  cancelled.  Depending 
upon  the  internal  operating  procedures 
of  the  lender  and  the  guarantee  agency 
involved,  it  may  take  up  to  60  days  for 
the  cancellation  to  be  reflected  in  the 
database,  thereby  delaying  the 
guarantee  of  any  new  application. 
According  to  the  conunenters,  this 
proposal  would  seriously  threaten  the 
continued  enrollment  of  applicants  who 
do  not  have  the  resource  to  meet  their 
living  expenses. 

Several  commenters  question  whether 
the  institution  will  be  liable  for 
repayment  of  a  previously  certified 
Stafford  Ix>an  that  is  disbursed  to  a 
student  who  subsequently  marries  and 
becomes  ineligible  for  the  loan. 

Another  commenter  asks  for  guidance 
concerning  an  institution's  discovery 
that  an  applicant  did  not  update 


information  during  the  prior  year  as 
required.  The  commenter  suggests  that 
in  these  cases,  institutions  should  be 
given  the  option  of  reducing  aid  for  the 
current  year  by  any  prior  year 
overaward  amount  that  is  discovered 
during  the  application  process.  The 
commenter  finds  that  making 
adjustments  of  swards  for  a  prior  year  is 
extremely  burdensome. 

Several  commenters  request 
clarification  of  the  concept  of  overaward 
for  the  Stafford  or  Supplemental  loan 
programs  in  view  of  their  understanding 
that  a  student  can  keep  a  disbursed  loan 
amount  even  though  his  or  her  situation 
later  changes.  The  commenters  also 
suggest  that,  if  the  updating  changes  are 
adopted,  specific  information  that  must 
be  collected  to  achieve  updating  should 
be  explicitly  outlined  so  aid 
administrators  are  fully  aware  of  what 
information  is  necessary. 

Discussion:  The  Secretary  has 
decided  not  to  revise  §  068.55  as  a  result 
of  the  commenters'  suggestions  and  to 
minimize  administrative  burden. 
Because  of  the  complexity  involved  in 
updating  dependency  status  on  certified 
Stafford  Loans  and  constantly  updating 
awards  throughout  the  year,  the 
Secretary  is  retaining  the  requirement 
that  an  applicant  may  not  change  his  or 
her  dependency  status  as  a  result  of  a 
change  in  material  status.  For  the  same 
reason,  the  Secretary  has  retained  a 
requirement  that  an  applicant  is  not 
permitted  to  update  his  or  her 
application  information  on  a  previously 
certified  Stafford  Loan  application. 

Changes:  The  proposed  changes  to 
§  068.55  are  deleted  and  the  current 
exceptions  to  updating  requirements 
will  be  retained.  Section  066.55  will  not 
permit  applicants  to  update  dependency 
status  throughout  the  year  as  a  result  of 
a  change  in  marital  status.  Also, 
applicants  will  not  be  allowed  to  update 
previously  certified  Stafford  Loan 
applications.  Institutions  will  not  be 
required  to  adjust  Pell  Grant  campus- 
based  or  need-based  ICL  inx>gram 
assistance  previously  awarded  to  the 
applicant  for  that  award  year,  although 
S  668.55  (c)(2)  continues  to  allow 
institutions  to  revise  such  assistance  at 
their  discretion. 

Section  668.56    Items  to-^  Verified 

Comments:  Several  commenters 
strongly  agree  that  only  the  elements  of 
untaxed  income  listed  on  the  tax  return, 
excluding  those  itemized  on  schedules, 
should  be  required  to  be  reviewed  under 
verification.  One  commenter  believes 
that  the  Secretary  should  address  the 
issue  of  tax-deferred  pension  and 
savings  plans  withheld  from  earnings 
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such  as  401(k)  and  403(b)  plans.  The 
commenter  agrees  that  interest  on  tax- 
free  bonds  should  be  verified  as  part  of 
untaxed  income,  in  accordance  with 
modifications  to  the  tax  structure  which 
now  require  this  income  source  to  be 
reported  on  Forms  1040  and  1040A. 

Discussion:  The  Secretary  has  limited 
verification  of  required  untaxed  income 
items  to  those  items  that  an  institution 
may  verify  using  a  tax  return  and 
excluding  use  of  itemized  schedules.  The 
verification  of  conUibutions  to  tax- 
deferred  pension  and  savings  plans 
withheld  from  earnings  such  as  401(k) 
and  403(b)  plans  would  require 
documentation  that  varies  depending 
upon  the  State  and  local  requirements 
where  the  plan  is  offered.  Therefore,  the 
Secretary  believes  that  the  verification 
of  income  from  tax-deferred  pension 
and  savings  plans  withheld  trom 
earnings  may  be  more  appropriately  left 
to  the  institution's  discretion. 
Changes:  None. 

Comments:  One  commenter  requests 
clarification  of  the  phrase  "unless  the 
institution  has  reason  to  believe"  with 
regard  to  the  number  of  family  members 
enrolled  at  least  half-lime  in  a 
postsecondary  institution.  A  number  of 
commenters  concur  with  the  proposed 
regulation  that  would  require 
verification  of  the  number  of  family 
members  enrolled  in  postsecondary 
education  in  every  year  that  the 
applicant  is  selected  for  verification. 
Another  commenter  supports  the  use  of 
the  Secretary's  verification  worksheet  to 
verify  the  number  of  family  members  in 
the  household  that  are  pursuing 
postsecondary  studies.  Another 
commenter  asks  whether  both  of  the 
dependent  applicant's  parents  must  sign 
the  statement  verifying  the  number  in 
college  as  indicated  in  S  668.57(c). 

Discussion:  Section  668.56  affords  an 
institution  the  option  to  verify  applicant 
data  for  reasons  other  than  for 
confiicting  documentation.  The  phrase 
"institution  has  reason  to  believe"  was 
added  to  i  668.56  to  afford  an  institution 
the  option  to  verify  applicant  data  that 
does  not  conflict  with  other  application 
data  on  file  but  which  may  conflict  with 
non-documented  information  available 
to  the  institution,  such  as  information 
from  verbal  conversations.  The 
institution  may  then  request  additional 
documentation. 

The  Secretary  has  revised  I  668.57(c) 
to  require  applicants  to  verify  annually 
the  number  of  family  members  enrolled 
in  a  postsecondary  educational 
instutition  because  it  is  a  continuous 
source  of  error  in  calculating  applicant 
EFCs.  The  verification  of  this  data 
element  requires  the  signatures  of  both 
parents,  if  both  parents'  data  was  used 


to  calculate  the  applicant's  ETC.  When 
both  parents  sign  the  verification 
worksheet,  they  are  certifying  that  the 
information  is  correct  at  the  time  of 
verification. 

Changes:  None. 

Comments:  A  number  of  commenters 
concur  with  the  Secretary's  proposal  to 
require  verification  of  a  dependent  Pell 
applicant's  base  year  income.  The 
commenters  believe  that  verification  of 
this  income  will  not  impose  any 
additional  administrative  burden  since 
this  income  must  be  verified  for  the 
campus-based  and  Stafford  Loan 
programs.  One  commenter  currently 
verifies  student  base  year  income. 
Another  commenter  sees  this  as  an 
administrative  procedure  to  comply  with 
current  policy,  since  dependent  base 
year  income  is  used  to  determine 
eligibility  for  Pell  Grants. 

Discussion:  Verification  of  dependent 
Pell  applicants'  base  year  income  is  now 
mandated  under  the  Higher  Education 
Act  of  1965.  as  amended.  This  income  is 
a  fixed  data  element  in  the  Pell  Grant 
Index  (PGI)  formula  used  in  calculating 
an  applicant's  EFC  and  is  subject  to 
verification  unless  the  selected 
applicant  has  been  classified  as  a 
dislocated  worker  by  the  appropriate 
State  agency. 

Changes:  None. 

Section  668.57    Acceptable 
Documentation 

Comments:  Several  commenters 
concur  with  the  Secretary's  proposal  to 
delete  the  required  verification  of 
independent  student  status  under 
certain  categories.  The  commenters 
believe  that  institutions'  financial  aid 
offices  should  decide  whether 
verification  of  independent  student 
status  is  necessary  based  on 
professional  judgment.  A  new  definition 
of  independent  student  has  been 
adopted  and  guidelines  for  institutional 
compliance  were  published  in  an 
August.  1987  Dear  Colleague  Letter. 
Another  commenter  suggested  that  the 
new  independent  student  definition,  as 
well  as  required  documentation  to 
demonstrate  independent  student  status, 
should  be  included  in  the  regulations  to 
ensure  knowledge  of.  and  consistent 
application  of,  these  regulations. 

Discussion:  The  Higher  Education  Act 
requires  a  student  to  document  his  or 
her  satisfaction  of  a  criterion  for 
independent  student  status  before  a 
disbursement  of  Title  IV  Program  funds 
may  be  made.  Sections  4nE  and  478(a) 
of  the  Higher  Education  Act  of  1965.  as 
amended,  prohibit  the  Secretary  from 
issuing  regulations  under  the  section  of 
the  Act  which  includes  the  definition  of 
an  independent  student.  Therefore, 


under  current  law,  the  Secretary  cannot 
prescribe  the  specific  documentation  the 
institution  must  collect  for  verification 
of  independent  student  status,  and  the 
documentation  requirements  based  on 
former  law  must  be  deleted. 
Changes:  None. 

Comments:  One  commenter  agrees 
that  additional  verification  of  the 
number  of  family  members  in  college  is 
necessary  since  plans  often  change 
between  the  time  a  financial  aid 
application  is  submitted  and  the 
beginning  of  the  college  term.  One 
commenter  is  unsure  of  the 
circumstances  that  would  prompt  an 
institution  to  require  documentation, 
other  than  for  a  case  where  the  number 
of  family  members  or  ages  of  family 
members  would  cause  a  concern.  The 
commenter  suggests  that  these  types  of 
errors  do  not  require  extensive 
institutional  documentation,  and  that 
the  application  and  verification  forms 
should  be  expanded  to  collect  student 
identification  numbers  for  all  family 
members  who  are  listed  as  attending 
postsecondary  educational  institutions 
to  assist  institutions  in  obtaining  the 
required  certification  from  schools  or  to 
search  their  own  records  to  provide  that 
data  to  other  schools.  Although  aware  of 
the  impact  that  the  number  of  family 
members  in  college  has  on  an 
applicant's  eligibility,  the  commenter  is 
unclear  as  to  the  reason  why  it  is 
necessary  to  impose  those  measures 
that  the  commenter  believes  are  costly 
and  will  cause  significant  delays  in  the 
processing  of  applications. 

Discussion:  "The  Secretary  believes  it 
is  necessary  to  require  institutions  to 
verify  annually  the  number  of  family 
members  enrolled  in  college  because  of 
the  frequency  of  changes  in  this  area.  By 
requiring  applicants  to  document  the 
names  of  the  household  members  and 
the  names  of  the  members  attending 
postsecondary  educational  institutions, 
institutions  can  reduce  a  significant 
source  of  error  that  cannot  be  verified 
using  only  the  tax  return.  Collection  of 
ID  numbers  would  impose  additional 
burden  and  processing  delays  for  ooth 
institutions  and  applicants.  The 
Secretary  is  unable  lo  request  student 
identification  numbers,  which  are 
usually  Social  Security  Numbers  (SSN), 
for  family  members  enrolled  in 
postsecondary  educational  institutions 
because  of  the  enactment  of  the  Privacy 
Act  of  1974.  The  Act  prohibits  an  agency 
from  denying  a  person  any  right,  title  or 
privilege  based  on  the  person's  refusal 
to  disclose  their  social  security  number 
unless  specifically  authorized  by  statute 
or  the  disclosure  requirement  predates 
the  Privacy  Act.  The  Department  has 
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under  current  law.  the  Secretary  cannot 
prescribe  the  specific  documentation  the 
institution  must  collect  for  verification 
of  independent  student  status,  and  the 
documentation  requirements  based  on 
former  law  must  be  deleted. 
Changes:  None. 

Comments:  One  commenter  agrees 
that  additional  verification  of  the 
number  of  family  members  in  college  is 
necessary  since  plans  often  change 
between  the  time  a  financial  aid 
application  is  submitted  and  the 
beginning  of  the  college  term.  One 
commenter  is  unsure  of  the 
circumstances  that  would  prompt  an 
institution  to  require  documentation, 
other  than  for  a  case  where  the  number 
of  family  members  or  ages  of  family 
members  would  cause  a  concern.  The 
commenter  suggests  that  these  types  of 
errors  do  not  require  extensive 
institutional  documentation,  and  that 
the  application  and  verification  forms 
should  be  expanded  to  collect  student 
identification  numbers  for  all  family 
members  who  are  listed  as  attending 
postsecondary  educational  institutions 
to  assist  institutions  in  obtaining  the 
required  certification  from  schools  or  to 
search  their  own  records  to  provide  that 
data  to  other  schools.  Although  aware  of 
the  impact  that  the  number  of  family 
members  in  college  has  on  an 
applicant's  eligibility,  the  commenter  is 
unclear  as  to  the  reason  why  it  is 
necessary  to  impose  those  measures 
that  the  commenter  believes  are  costly 
and  will  cause  significant  delays  in  the 
processing  of  applications. 

Discussion:  The  Secretary  believes  it 
is  necessary  to  require  institutions  to 
verify  annually  the  number  of  family 
members  enrolled  in  college  because  of 
the  frequency  of  changes  in  this  area.  By 
requiring  applicants  to  document  the 
names  of  the  household  members  and 
the  names  of  the  members  attending 
postsecondary  educational  institutions, 
institutions  can  reduce  a  significant 
source  of  error  that  cannot  be  verified 
using  only  the  tax  return.  Collection  of 
ID  numbers  would  impose  additional 
burden  and  processing  delays  for  ooth 
institutions  and  applicants.  The 
Secretary  is  unable  to  request  student 
identification  numbers,  which  are 
usually  Social  Security  Numbers  (SSN). 
for  family  members  enrolled  in 
postsecondary  educational  institutions 
because  of  the  enactment  of  the  Privacy 
Act  of  1974.  The  Act  prohibits  an  agency 
from  denying  a  person  any  right,  title  or 
privilege  based  on  the  person's  refusal 
to  disclose  their  social  security  number 
unless  specifically  authorized  by  statute 
or  the  disclosure  requirement  predates 
the  Privacy  Act.  The  Department  has 
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never  collected  SINs.  that  is,  social 
security  numbers,  of  family  members 
end  has  no  statutory  authorization  to  do 
BO.  Clearly,  if  the  Department  could  not 
make  benefit  decisions  based  on  an 
applicant's  refusal  to  supply  an  SSN 
absent  proper  authority,  the  Department 
could  never  deny  an  applicant  a  benefit 
based  on  a  family  member's  refusal  to 
provide  an  SSN.  Therefore,  the 
Department  could  only  request  the  SSN 
on  a  voluntary  basis.  Such  a  collection 
would  be  ineffective,  making  an 
additional  burden  imposed  as  part  of  the 
information  collection  excessively 
burdensome.  Such  a  collection  would 
also  create  processing  delays  for  both 
higher  education  institutions  and 
applicants.  However,  the  Secretary  is 
seeking  to  reduce  applicant  error  and 
believes  that  requiring  an  applicant  and 
the  applicant's  parents,  for  dependent 
applicants,  or  the  applicant  and  the 
applicant's  spouse,  for  independent 
applicants,  to  recertify  the  accuracy  of 
the  reported  information  concerning 
family  members  in  college  will  reduce 
applicant  error  based  on  failure  to 
correct  outdated  information  concerning 
Family  members  in  college.  Therefore, 
the  Secretary  has  revised  the  regulations 
to  provide  that  an  applicant  must  verify 
the  number  of  family  members  attending 
postsecondary  educational  institutions. 

Changes:  None. 

Comments:  One  commenter  asks  the 
Secretary  to  consider  two  important 
Factors  before  adopting  the  proposal  to 
require  income  tax  returns  filed  with  the 
Commonwealth  of  f*uerto  Rico,  the 
government  of  another  VS.  territory  or 
commonwealth,  or  the  central 
government  of  a  foreign  country  to  be 
treated  the  same  as  U.S.  income  tax 
returns.  Those  factors  include  the  ability 
of  students  to  obtain  these  income 
documents  in  a  timely  manner, 
especially  if  the  parent  resides  in  a 
remote  area:  and  financial  aid 
administrators'  access  to  foreign 
currency  exchange  tables  necessary  to 
convert  financial  information  reported 
in  foreign  currencies  into  U.S.  dollars. 
Another  commenter  believes  that  the 
use  of  comparable  income  tax  returns  as 
a  means  of  verification  is  acceptable  if 
appropriate  instructions  for  those 
returns  are  provided  by  the  Secretary. 
This  commenter  finds  the  interpretation 
of  returns  written  in  a  foreign  language 
or  with  unusual  references  to  be  difficult 
without  proper  instructions.  One 
commenter  suggested  that  an  En^^ish 
translation  of  the  Puerto  Rican  tax 
returns  be  included  in  the  VerificatioD 
Guide  each  year  to  assist  institutions 
with  their  review  of  this  material. 


Discussion:  Public  Law  100-369 
requires  that  treatment  of  income  tax 
returns  filed  with  the  Commonwealth  of 
Puerto  Rico,  the  government  of  another 
U.S.  territory  or  commonwealth,  or  the 
central  government  of  a  foreign  country 
be  the  same  as  that  for  U.S.  tax  returns. 
The  Secretary  will  attempt  to  make 
available  English-language  copies  of 
commonly  encountered  foreign  tax 
return  forms  or  provide  instructions  in 
the  Verification  Guide  concerning  how 
these  forms  may  be  obtained. 

Changes:  None. 

Section  668.58    Interim  Disbursements 

Comments:  Several  commenters 
support  the  proposed  change  that  will 
enable  College  Work-Study  (CWS) 
recipients  to  be  employed  for  the  first  60 
consecutive  days  of  the  award  year, 
prior  to  the  completion  of  verification, 
provided  that  there  is  no  indication  that 
the  aid  application  is  inaccurate.  Some 
commenters  believe  this  change  will 
increase  institutional  flexibility  without 
obligating  institutions  to  employ 
students  prior  to  the  completion  of 
verification.  Another  commenter  does 
not  believe  that  the  phrase  in 
S  668.58(a)(2)(ii)(B)  should  be  changed 
from  "schools  may  employ  students 
under  the  CWS  program  for  the  first 
sixty  days  from  the  date  of  enrollment" 
to  "schools  may  employ  students  under 
the  CWS  program  for  the  first  sixty  days 
of  an  award  year."  Most  students  do  not 
begin  their  enrollment  on  July  1. 

Discussion:  The  Secretary  agrees  with 
the  comments  received  suggesting  that 
since  most  students  do  not  begin  their 
enrollment  on  July  1,  which  is  the 
beginning  of  an  award  year.  60  days 
from  the  beginning  of  enrollment 
provides  sufficient  time  for  most 
students  to  complete  the  verification 
process,  especially  since  most  students 
begin  the  verification  process  prior  to 
enrollment.  The  Secretary  is  not 
requiring  institutions  to  employ  an 
applicant  under  the  College  Work-Study 
Program  before  the  applicant  completes 
the  verification  process.  Institutions  may 
exercise  discretion  in  determining 
whether  to  provide  CWS  employment  to 
individual  applicants. 

Changes:  The  proposed  (  668.58 
(a)(2)(ii)(B)  is  revised  to  allow  an 
employer  to  employ  an  eligible  student 
under  the  CWS  program  for  the  first  60 
consecutive  days  after  the  date  the 
applicant  enrolled  for  that  award  year. 

Comments:  One  commenter 
questioned  whether  a  school  that 
receives  Stafford  Loan  proceeds  that  are 
found,  as  a  result  of  verification,  to  be  in 
excess  of  the  amount  a  student  is 
eligible  to  receive,  may  deliver  the 
correct  amount  and  return  the  excess 


proceeds  to  the  lender.  Another 
commenter  believes  that  it  is  not  helpful 
to  allow  schools  to  make  payments,  and 
then  hold  the  college  liable  if  awards 
must  be  subsequently  reduced  because 
of  changes  made  as  a  result  of 
verification.  The  commenter  feels  that 
the  schools  should  not  be  placed  in  a 
position  of  assuming  financial  liability 
because  of  student  error  or  behavior. 
One  commenter  also  recommends  that 
Stafford  loan  proceeds  be  held  for  sixty 
days  instead  of  forty-five. 

Discussion:  Institutions  are  permitted 
to  deliver  the  correct  amount  of  Stafford 
Loan  proceeds  to  students  who  are 
found  to  have  proceeds  in  excess  of 
their  eligibihty  as  a  result  of  new  or 
adjusted  information  acquired  during 
verification,  and  return  the  excess 
proceeds  to  the  lender.  The  Secretary 
sets  forth  a  procedure  in  S  668.58(d)  for 
institutions  to  follow  when  the  amount 
of  previously  certified  Stafford  Loan 
proceeds  exceeds  the  student's  need  for 
a  loan  based  on  verified  information. 
The  Secretary  believes  that  institutions 
must  use  discretion  when  providing 
interim  disbursements  of  loan  proceeds 
to  applicants  prior  to  the  completion  of 
verification.  If  the  excess  funds  cannot 
be  eliminated  in  subsequent 
disbursements,  the  institution  must 
return  the  loan  proceeds  to  the  lender. 

The  Secretary  believes  that  forty-five 
(45)  days  is  a  sufficient  period  of  time 
for  holding  the  Stafford  Loan  proceeds 
pending  completion  of  the  verification 
process.  Generally,  applicants  will 
complete  the  verification  process  within 
the  45-day  period. 

Changes:  None. 

Section  666.59    Consequences  of  a 
Change  in  Application  Information 

Comments:  A  number  of  commenters 
agreed  with  the  proposed  $200.00 
tolerance  for  all  Title  fV  programs.  One 
commenter  believes  that  this  change 
will  encourage  more  careful  completion 
of.  and  fewer  mistakes  on.  thp  original 
aid  application  liecause  financial  aid 
officers  will  make  a  more  concerted 
effort  to  inform  students  about  proper 
completion  of  their  forms  and  likely 
sources  of  error.  Another  commenter 
feels  this  change  will  improve 
consistency  across  Title  IV  programa 
and  reduce  overawards,  making 
additional  funds  available  to  other 
needy  students.  This  commenter  feels 
that  the  change  in  tolerance  levels  will 
also  decrease  debt  burden  for  some 
students  who  would  otherwise  receive 
larger  loans  than  they  would  be 
qualified  to  receive  but  for  the  tolerance. 
Two  commenters  state  that  the  change 
will  make  it  easier  for  institutions  to 
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administer  financial  aid.  One 
commenter  believes  the  new  tolerance 
may  result  in  more  recalculation  work 
on  the  part  of  a  Hnancial  aid  officer,  but 
will  undoubtedly  result  in  stricter 
compliance  with  the  stated  tolerances. 
The  commenters  have  found  over  the 
years  that  the  dual  tolerances  are 
confusing  to  new  aid  ofHcers,  and 
confusion  results  in  errors  which  result 
in  improper  awards. 

Several  commenters  object  to  the 
proposal  to  change  the  amount  of  the 
dollar  tolerance  for  the  Stafford  Loan 
and  campus-based  programs  because 
they  believe  it  will  increase  burden  for 
both  educational  institutions  and 
students.  One  commenter  states  that 
reducing  the  amount  of  income  variance 
permitted  under  the  tolerance  options 
will  have  the  net  effect  of  requiring  more 
students  to  correct  and  reprocess  their 
applications  for  student  aid.  Another 
commenter  strongly  recommends  that 
the  Secretary  leave  the  tolerance  at  the 
present  $800  level  for  Stafford  Loan  and 
campus-based  programs  because,  the 
commenter  contends,  a  significant  part 
of  the  problem  of  application  error  is 
caused  by  the  wording  of  the  questions 
and  the  layout  of  the  forms.  Another 
commenter  thinks  it  would  not  be 
appropriate  to  apply  the  tolerance, 
previously  used  exclusively  for  Pell 
Grants,  to  all  Title  IV  programs  since  the 
formulas  are  not  similar  in  their 
application  or  results.  The  commenter 
suggests  that  application  of  a  $200 
tolerance  could  make  a  substantial 
difference  in  a  Pell  Grant  award,  but 
little  or  no  difference  in  the  Stafford 
loan,  and  that  alignment  of  programs  by 
utilizing  the  same  dollar  tolerance  does 
not  address  the  issue  of  consistency. 
Several  commenters  find  that  the 
tolerance  level  of  $800  for  campus-based 
financial  assistance  is  extremely  helpful 
in  getting  fmancial  assistance  to 
students  in  a  timely  manner,  and  that 
the  $600  tolerance  makes  litde 
difference  in  the  amount  of  eligibility  for 
these  students.  The  commenters  propose 
that  the  tolerance  for  campus-based, 
Stafford  Loan,  and  Pell  Grant  programs 
be  placed  at  $800  rather  than  the 
proposed  $200.  One  conmienter  reminds 
the  Secretary  that  students  are 
encouraged  to  file  for  financial  aid  early 
using  estimated  IRS  tax  forms  and  that 
many  taxpayers  do  not  file  tax  returns 
in  lanuary.  so  that  the  $200  tolerance 
will  result  in  an  increased  number  of 
recalculated  financial  aid  forms. 

Discussion:  The  Secretary  concurs 
with  the  commenters  as  to  the  potential 
burden  resulting  from  reducing  the 
Stafford  Loan  tolerance  and  has  decided 
not  to  revise  the  tolerance  as  stated  in 


proposed  3  668.59(b)  of  the  NPRM  but  to 
retain  the  $200  tolerance  for  the  Pell 
Grant  Program  and  $800  tolerance  for 
the  campus-based  and  Stafford  Loan 
programs  that  are  contained  in  the 
current  regulations. 

Changes:  The  current  tolerances  in 
§  668.59(b)  will  be  retained  and  the 
change  proposed  in  the  NPRM  will  not 
be  made. 

Comments:  Several  commenters 
concur  with  the  proposal  to  delete  the 
Zero  Pell  Grant  Index  (PGl)  Charts. 
They  find  the  charts  to  be  confusing  and 
the  institutions  often  find  it  necessary  to 
recalculate  the  PGI.  A  few  commenters 
find  the  Zero  PGI  charts  to  be  valuable 
and  time-saving  references,  and  they  do 
not  agree  that  these  charts  are  too 
complex.  These  commenters  encourage 
the  Secretary  to  reconsider  the 
discontinuation  of  the  Zero  PGI  Charts 
as  a  resource. 

Discussion:  The  Secretary  concurs 
with  the  commenters  who  advocate 
retention  of  the  Zero  PGI  Charts  and 
will,  therefore,  continue  to  annually 
provide  the  Zero  PGI  Charts  in  the 
Verification  Guide.  The  charts  will  no 
longer  be  published  in  the  Federal 
Register. 

Changes:  Section  668.59  has  been 
revised.  The  change  proposed  in  the 
NPRM.  to  delete  the  Zero  PGI  Charts, 
will  not  be  made. 

Section  668.60  Deadlines  for  Submitting 
Documentation  and  the  Consequences 
for  Failing  To  Provide  Documentation 

No  comments. 

Section  668.61    Recovery  of  Funds 

Comments:  One  commenter  believes 
that  the  recovery  of  overawards 
received  by  applicants,  as  a  result  of 
interim  disbursements  pending 
completion  of  verification,  is  unduly 
harsh  to  eligible  institutions  and  to  the 
students  who  attend  them.  The 
commenter  suggests  that  the  problem  of 
overpayments  resulting  from  interim 
disbursements  does  not  appear  to  be 
widespread  and  does  not  affect  the 
integrity  of  the  needs  analysis  which 
underlies  the  Federal  financial  aid 
programs.  Therefore,  the  commenter 
suggests  that  this  requirement  be 
deleted  from  the  final  regulations. 
Another  commenter  states  that,  while 
consistency  of  definition  is  important, 
the  proposed  regulations  require 
recovery  of  funds  that  may  already  have 
been  disbursed  before  the  overaward  is 
determined  based  on  the  updated  status. 
Because  those  funds  are  beyond  the 
control  of  the  institution  at  that  point, 
the  commenter  suggests  that  the 
regulations  be  amended  to  include 
provisions  for  adjusting  disbursements 


subsequent  to  an  overaward  and.  if  an 
adjustment  is  not  possible,  to  consider 
the  overaward  as  a  resource  for 
subsequent  awards. 

Discussion:  The  Secretary  has 
decided  to  adopt  the  proposed  change  to 
{  668.61  as  published  in  the  NPRM 
because  the  commenters'  concerns 
about  overawards  should  be 
substantially  alleviated  by  the  retention 
of  the  current  {  666.55.  in  lieu  of 
requiring  updating  of  dependency  status 
and  household  size  throughout  the  year. 
The  Secretary  believes  that  an 
overaward  caused  by  updating 
adjustments  can  be  eliminated  in  most 
instances  by  using  the  overaward 
procedures  in  i  668.61. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Education  Impact 

In  the  notice  of  proposed  Eulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure,  colleges  and  universities. 
consumer  protection,  education  load 
programs— education,  grant  programs — 
education,  report  and  recordkeeping 
requirements,  student  aid. 

Dated:  November  2a  1991. 
Lamar  Alexander, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Educational 
Opportunity  Grant  Programs:  84.032  Stafford 
Loan  Program;  84.032  Plus  Loan  Program; 
64.032  Supplemental  Ix>ans  for  Students 
Program:  84.033  College  Work-Study  Program; 
64.226  Income  Contingent  Loan  Program: 
64.036  Perkins  Loan  Program;  84.063  Pell 
Grant  Program) 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 
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subsequent  to  an  overaward  and.  if  an 
adjustment  is  not  possible,  to  consider 
the  overaward  as  a  resource  for 
subsequent  awards. 

Discussion:  The  Secretary  has 
decided  to  adopt  the  proposed  change  to 
i  668.61  as  published  in  the  NPRM 
because  the  conunenters'  concerns 
about  overawards  should  be 
substantially  alleviated  by  the  retention 
of  the  current  I  668.55,  in  lieu  of 
requiring  updating  of  dependency  status 
and  household  size  throughout  the  year. 
The  Secretary  believes  that  an 
overaward  caused  by  updating 
adjustments  can  be  eliminated  in  most 
instances  by  using  the  overaward 
procedures  in  i  668.61. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Education  Impact 

In  the  notice  of  proposed  culemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure,  colleges  and  universities, 
consumer  protection,  education  load 
programs — education,  grant  programs — 
education,  report  and  recordkeeping 
requirements,  student  aid. 

Dated:  November  26. 1991. 
Lamar  Alexander, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Educational 
Opportunity  Grant  Programs:  B4.032  Stafford 
Loan  Program;  84.032  Plus  Loan  Program: 
64.032  Supplemental  Loans  for  Students 
Program;  84.033  College  Work-Study  Program; 
84.226  Income  Contingent  Loan  Program: 
84.038  Perkins  Loan  Program:  84.063  Pell 
Grant  Program) 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  66t— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088, 1091, 1092. 
1094,  and  1141.  unless  otherwise  noted. 

2.  Subpart  E  of  part  668  is  revised  to 
read  as  follows: 

Subpart  E— Verification  of  Student  Aid 
Application  Information 

Sl6C> 

668.51  General. 

668.52  DeHnitions. 

668.53  Policies  and  procedures. 

668.54  Selection  of  applications  for 
verification. 

668.55  Updating  information. 

668.56  Items  to  be  verified. 

668.57  Acceptable  documentation. 

668.58  Interim  disbursements. 

668.59  Consequences  of  a  change  in 
application  information. 

668.60  Deadlines  for  submitting 
documentation  and  the  consequences  of 
failing  to  provide  documentation. 

668.61  Recovery  of  funds. 

Subpart  E— Verification  of  Student  Aid 
Application  Information 

§  668.51  General 

(a)  Scope  and  purpose.  The 
regulations  in  this  subpart  govern  the 
verification  by  institutions  of 
information  submitted  by  applicants  for 
student  financial  assistance  in 
connection  with  the  calculation  of  their 
expected  family  contributions  (EFC)  for 
the  Pell  Grant,  campus-based,  need- 
based  Income  Contingent  Loan  (ICL), 
and  Stafford  Loan  programs. 

(b)  Applicant  responsibility.  If  the 
Secretary  or  the  institution  requests 
documents  or  information  from  an 
applicant  under  this  subpart,  the 
applicant  shall  provide  the  specified 
documents  or  information. 

(c)  Institutional  Quality  Control 
Project.  (1)  For  the  1986-87  through  the 
1993-94  award  years,  the  Secretary 
exempts  institutions  selected  to 
participate  in  the  Institutional  Quality 
Control  Project  from  the  requirements 
contained  in  the  following  sections: 

(i)  Section  668.53(a)  (1)  through  (4). 

(ii)  Section  668.54(a)  (2),  (3),  and  (5). 

(iii)  Section  668.56. 

(iv)  Section  668.57,  except  that  an 
institution  shall  require  an  applicant 
that  it  has  selected  for  verification  to 
submit  to  it  a  copy  of  the  income  tax 
return,  if  filed,  of  the  apphcant,  his  or 
her  spouse,  and  his  or  her  parents,  if  the 
income  reported  on  the  income  tax 
return  was  used  in  determining  the 
expected  family  contribution. 

(v)  Section  668.60(a). 

(2)  For  the  purpose  of  this  section,  the 
Institutional  Quality  Control  Project  is 


an  experiment  under  which  a 
participating  institution  develops  and 
implements  a  quality  control  system  in 
connection  with  its  administration  of  the 
Tide  IV,  HEA  programs.  Under  such  a 
quality  control  system,  the  institution 
must  evaluate  its  current  procedures  for 
administering  the  Title  IV,  HEA 
programs  ("management  assessment 
component"),  identify  the  errors  that 
result  from  its  current  procedures  ("error 
measurement  process  component")  and 
design  corrections  to  its  procedures  that 
will  enable  it  to  eliminate  or 
significantly  reduce  those  errors 
("corrective  actions  process 
component"). 

(d)  Foreign  schools.  The  Secretary 
exempts  from  the  provisions  of  this 
subpart  institutions  participating  in  the 
GSL  Programs  that  are  not  located  in  a 
State. 

(Authority:  20  U.S.C.  1094) 

§668.52    Definltiona. 

The  following  definitions  apply  to  this 
subpart: 

Base  year  means  the  calendar  year 
preceding  the  first  calendar  year  of  an 
award  year. 

Edits  means  a  set  of  pre-established 
factors  for  identifying — 

(a)  Student  aid  applications  that  may 
contain  incorrect,  missing,  illogical,  or 
inconsistent  information;  and 

(b)  Randomly  selected  student  aid 
applications. 

Expected  family  contribution  (EFC) 
means  the  amount  an  applicant  and  his 
or  her  spouse  and  family  are  expected  to 
contribute  toward  the  applicant's  cost  of 
attendance. 

Need  analysis  servicer  means  an 
agency  or  organization  who  has  had  its 
system  for  determining  EFCs  under  the 
campus-based,  GSL,  and  need-based 
ICL  programs  certified  by  the  Secretary 
for  the  applicable  award  year. 

Student  aid  application  means  an 
application  submitted  by  a  person  to 
have  his  or  her  EFC  determined  under 
the  Pell  Grant,  campus-based,  need- 
based  ICL,  or  GSL  programs. 

(Authority:  20  U.S.C.  1094) 

§  668.53    Policies  and  procedures. 

(a)  An  institution  shall  establish  and 
use  written  policies  and  procedures  for 
verifying  information  contained  in  a 
student  aid  application  in  accordance 
with  the  provisions  of  this  subpart. 
These  policies  and  procedures  must 
include — 

(1)  The  time  period  within  which  an 
applicant  shall  provide  the 
documentation; 

(2)  The  consequences  of  an 
applicant's  failure  to  provide  required 


documentation  within  the  specified  time 
period; 

(3)  The  method  by  which  the 
institution  notifies  an  applicant  of  the 
results  of  verification  if,  as  a  result  of 
verification,  the  applicant's  EFC  changes 
and  results  in  a  change  in  the 
applicant's  award  of  loan; 

(4)  The  procedures  the  institution 
retjuires  an  applicant  to  follow  to 
correct  application  information 
determined  to  be  in  error  and 

(5)  The  procedures  for  making 
referrals  under  §  668.14(g]. 

(b)  The  institution's  procedures  must 
provide  that  it  shall  furnish,  in  a  timely 
manner,  to  each  applicant  selected  for 
verification  a  clear  explanation  of — 

(1)  The  documentation  needed  to 
satisfy  the  verification  requirements; 
and 

(2)  The  applicant's  responsibilities 
with  respect  to  the  verification  of 
application  information,  including  the 
deadlines  for  completing  any  actions 
required  under  this  subpart  and  the 
consequences  of  failing  to  complete  any 
required  action. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1840-0570) 
(.Authority:  20  U.S.C.  1094) 

§  668.54    Selection  of  applications  for 
verification. 

(a)  General  requirements.  (1)  Except 
as  provided  in  paragraph  (b)  of  this 
section,  an  institution  shall  require  an 
applicant  to  verify  application 
information  as  specified  in  this 
paragraph. 

(2)  An  institution  shall  require  each 
applicant  whose  application  is  selected 
for  verification  on  the  basis  of  edits 
specified  by  the  Secretary,  to  verify  all 
of  the  applicable  items  specified  in 

§  668.56,  except  that  no  institution  is 
required  to  verify  the  applications  of 
more  than  30  percent  of  its  applicants 
for  assistance  under  the  Pell  Grant, 
campus-based,  need-based  ICL,  and 
Stafford  Loan  programs  in  an  award 
year.  The  Secretary  may  certify  need 
analysis  servicers,  and  may  enter  into, 
agreements  with  those  servicers  under 
which  the  Secretary  provides  the  edits 
to  the  servicer  and  the  servicer  indicates 
to  institutions  the  applications  selected 
for  verification. 

(3)  The  institution  shall  require  each 
applicant  to  verify  the  applicable  items 
specified  in  {  668.56  (except  that  no 
eligible  institution  is  required  to  verify 
more  than  30  percent  of  the  applications 
submitted  in  any  award  year),  if — 

(i)  The  applicant  is  selected  by  the 
institution  to  receive  an  award  under 
the  campus-based  programs  or  the  need- 
based  ICL  program  or  requests  the 
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institution  to  certify  his  or  her 
application  for  a  Stafford  Loan;  and 
(ii)  The  institution  does  not  receive— 

(A)  A  Student  Aid  Report  (SAR)  for 
the  applicant:  or 

(B)  The  output  doaunent  generated  on 
behalf  of  the  applicant  submitting  an 
application  to  a  certified  need  araiysis 
servicer  that  has  an  agreement  with  the 
Secretary  as  described  under  paragraph 
(a](2]  of  this  section. 

(4)  If  an  institution  has  reason  to 
believe  that  any  information  on  an 
application  used  to  calculate  an  EFC  is 
inaocurate,  it  shall  require  the  applicant 
to  verify  the  information  that  it  has 
reason  to  believe  is  inaccurate. 

(5)  If  an  applicant  is  selected  to  verify 
the  information  on  his  or  her  application 
under  para^^ph  (a)(2)  of  this  section, 
the  institution  shall  require  the  applicant 
to  verify  the  information  as  specified  in 

§  668.56  on  each  additional  application 
he  or  she  submits  for  that  award  year, 
except  for  information  already  verified 
under  ■  previous  application  submitted 
for  the  applicable  award  year. 

(6)  An  institution  or  the  Secretary  may 
require  an  applicant  to  verify  any  data 
elements  that.tbe  institution  or  the 
Secretary  specifies. 

(b)  Exclusions  from  verification.  (1) 
An  institution  need  not  verify  an 
application  submitted  for  an  award  year 
if  the  applicant  dies  during  the  award 
year. 

(2)  Unless  the  institution  has  reason  to 
believe  that  the  information  reported  by 
the  applicant  is  incorrect  it  need  not 
verify  applications  of  the  following 
applicants: 

(i)  An  applicant  who  is — 

(A)  A  legal  resident  of  and.  in  the  case 
of  a  dependent  student  whose  parents 
are  also  legal  residents  ot  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Guam,  or  American  Samoa:  or 

(B)  A  citizen  of  and.  in  the  case  of  a 
dependent  student  whose  parents  are 
also  citizens  of,  the  Republic  of  the 
Marshall  Islands,  the  Federated  States 
of  Micronesia,  or  the  Republic  of  Palaa. 

(ii)  An  applicant  who  is  incarcerated 
at  the  time  at  which  verification  would 
occur. 

(iii)  An  applicant  who  is  a  dependent 
student  whose  parents  are  residing  in  a 
country  other  than  the  United  States  and 
caruiot  be  contacted  by  normal  means  of 
communication. 

(iv)  An  applicant  who  is  an  immigrant 
and  who  arrived  in  the  United  States 
during  either  calendar  year  of  the  award 
year. 

(v)  An  applicant  who  is  «  dependent 
student  both  of  whose  parents  are 
deceased  or  are  physically  or  meoUlly 
incapacitated^  or  whoae  parents' 


address  is  unknown  and  cannot  be 
obtained  by  the  applicant. 

(vi)  An  applicant  who  does  not 
receive  assistance  for  reasons  other 
than  his  or  her  failure  to  verify  the 
information  on  the  application. 

{vii)  An  applicant  who  transfers  to  die 
institution,  had  previously  completed 
the  verification  process  at  the  institution 
from  which  he  or  she  transferred,  and 
applies  for  assistance  on  the  same 
apphcation  used  at  die  previous 
institution,  if  the  current  institution 
obtains — 

(A)  A  letter  from  the  previous 
institution  stating  that  it  has  verified  the 
applicant's  information  and,  if  relevant, 
the  provision  used  in  S  668.59  for  not 
recalculating  the  applicant's  EFC;  and 

(B)  A  copy  of  the  verified  application 
and.  if  the  applicant  applied  for  a  Pell 
Grant,  pages  1  and  3  of  the  applicant's 
SAR. 

(3)  An  institution  need  not  require  an 
applicant  to  document  a  spouse's 
information  or  provide  a  spouse's 
signature  if — 

(i)  Hie  spouse  is  deceased: 

(ii)  The  spouse  is  mentally  or 
physically  incapacitated: 

(iii)  The  spouse  is  residing  in  a 
country  other  than  the  United  States  and 
cannot  be  contacted  by  normal  means  of 
communication:  or 

(iv)  The  spouse  cannot  be  located 
because  his  or  her  address  is  unknown 
and  cannot  be  obtained  by  the 
applicant 

(Approved  by  the  Office  of  Managemenl  aiwl 
Bud^t  under  Control  Number  1640-057(4 
(Authority:  20  U.S.C.  1091, 1094) 

§668.55    Updating  infonnatlon. 
(a)  (1)  Unless  the  provisions  of 

paragraph  (a)(2)  or  (a)(3)  of  this  section 
apply,  an  applicant  is  required  to 
update — 

(i)  The  number  of  family  members  in 
the  applicant's  household  and  the 
number  of  those  household  members 
attending  postsecondary  educational 
institutions,  in  accordance  with 
provisions  of  paragraph  (b)  of  this 
section;  and 

(ii)  His  or  her  dependency  status  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(2)  An  institution  need  not  require  an 
applicant  to  venfy  the  information 
contained  in  his  or  her  application  for 
assistance  in  an  award  year  if — 

(i)  The  applicant  previously  submitted 
an  application  for  assistance  for  that 
award  year 

(ii)  The  applicant  updated  aod  verified 
the  information  contained  in  diat 
applicatkm:  and 


(iii)  No  change  in  the  information  to 
be  updated  has  taken  place  since  the 
last  update. 

(3)  If.  as  a  result  of  a  change  in  the 
applicant's  marital  status,  the  number  of 
family  members  in  the  applicant's 
household,  the  number  of  those 
household  members  attending 
postsecondary  education  institutions,  or 
the  applicant's  dependency  status 
changes,  the  applicant  shall  not  update 
those  factors  or  that  status. 

(b)  If  the  number  of  family  members  in 
the  applicant's  household  or  the  number 
of  those  household  members  attending 
postsecondary  educational  institutions 
changes  for  a  reason  other  than  a 
change  in  the  applicant's  marital 
status — 

(1)  An  applicant  who  is  selected  for 
verification  shall  update  the  information 
contained  in  his  or  her  application 
regarding  those  factors  so  that  the 
information  is  correct  as  of  the  day  the 
applicant  verifies  the  information;  and 

(2)  An  applicant  for  a  Pell  Grant  who 
is  not  selected  for  verification  shall 
update  the  information  contained  in  his 
or  her  application  regarding  those 
factors  and  shall  certify  that  the 
information  is  correct  as  of  the  day  that 
the  applicant  submits  his  or  her  first 
SAR  to  the  institution. 

(c)  If  an  applicant  has  received  Pell 
Grant,  campus-based,  need-based  ICL, 
or  Stafford  Loan  program  assistance  for 
an  award  year,  the  applicant 
subsequenUy  submits  another 
application  for  assistance  imder  any  of 
those  programs  for  that  award  year.  «md 
the  applicant  is  required  to  update 
household  size  and  number  attending 
postsecondary  educational  institutions 
on  the  subsequent  application,  the 
institution — 

(1)  Is  required  to  take  that  newly 
updated  information  into  account  when 
awarding  for  that  award  year  further 
Pell  Grant  campus-based,  or  need- 
based  ICL  program  assistance  or 
certifying  a  Stafford  Loan  application: 
and 

(2)  Is  not  required  to  adjust  the  Pell 
Grant  campus-based  or  need-based  ICL 
program  assistance  previously  awarded 
to  the  applicant  for  that  award  year,  or 
any  previously  certified  Stafford  Loan 
application  for  that  award  year,  to 
reflect  the  newly  updated  information 
unless  the  applicant  would  otherwise 
receive  an  overaward. 

(d)  (1)  Except  as  provided  in 
paragraphs  (a)(3)  and  (dK2)  of  this 
section,  if  an  applicant's  dependency 
status  changes  after  the  applicant 
applies  to  have  his  or  her  ^C 
calcolatwl  for  an  award  yew.  the 
applicant  autat  file  ■  new  application  for 
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that  award  year  reflecting  the 
applicant's  new  dependency  status 
regardless  of  whether  ther  applicant  is 
selected  for  verification. 

(2)  If  the  institution  has  previously 
certified  a  Stafford  Loan  application  for 
an  applicant,  the  applicant  shall  not 
update  his  or  her  dependency  status  on 
the  Stafford  Loan  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1840-0570) 
(Authority:  20  U.S.C.  1094) 

§668.56    Items  to  b*  verified. 

(a)  Except,  as  provided  in  paragraphs 
(b),  (c),  (d),  and  (e)  of  this  section,  an 
institution  shall  require  an  applicant 
selected  for  verification  under 
i  666.54(a)  (1)  or  (2)  to  submit 
acceptable  documentation  described  in 
§  668.57  that  will  verify  or  update  the 
following  information  used  to  determine 
the  applicant's  EFC 

(1)  Adjusted  gross  income  (AGI)  for 
the  base  year  if  base  year  data  was  used 
in  determining  eligibility,  or  income 
earned  from  work,  for  a  non-tax  filer. 

(2)  U.S.  income  tax  paid  for  the  base 
year  if  base  year  data  was  used  in 
determining  eligibility. 

(3)(i)  For  an  applicant  who  is  a 
dependent  student,  the  aggregate 
number  of  family  members  in  the 
household  or  households  of  the 
applicant's  parents  if — 

(A)  The  applicant's  parent  is  single, 
divorced,  separated  or  widowed  and  the 
aggregate  number  of  family  members  is 
greater  than  two:  or 

(B)  The  applicant's  parents  are 
married  to  each  other  and  not  separated 
and  the  aggregate  number  of  family 
members  is  greater  than  three. 

(ii)  For  an  applicant  who  is  an 
independent  student,  the  number  of 
family  members  in  the  household  of  the 
applicant  if — 

(A)  The  applicant  is  single,  divorced, 
separated,  or  widowed  and  the  number 
of  family  members  is  greater  than  one; 
or 

(B)  The  applicant  is  married  and  not 
separated  and  the  number  of  family 
members  is  greater  than  two. 

(4)  The  number  of  family  members  in 
the  household  who  are  enrolled  as  at 
least  half-time  students  in 
postsecondary  educational  institutions  if 
that  number  is  greater  than  one. 

(5)  The  following  untaxed  income  and 
benefits  for  the  base  year  if  base  year 
data  was  used  in  determining 
eligibility — 

(i)  Social  security  benefits  if — 

(A)  Verification  is  required  by  a 
conunent  on  the  applicant's  BAR:  or 

(B)  The  applicant  does  not  receive  a 
BAR  and  the  institution  has  reason  to 


believe  that  those  benefits  were 
received; 

(ii)  Child  support  if  the  institution  has 
reason  to  believe  that  child  support  was 
received; 

(iii)  U.S.  income  tax  deduction  for  a 
payment  made  to  an  individual 
retirement  account  (IRA)  or  Keogh 
account; 

(iv)  Interest  on  tax-free  bond; 

(v)  Foreign  income  excluded  from  U.S. 
income  taxation  if  the  institution  has 
reason  to  believe  that  foreign  income 
was  received; 

(vi)  The  earned  income  credit  taken 
on  the  applicant's  tax  return;  and 

(vii)  All  other  untaxed  income  subject 
to  U.S.  income  tax  reporting 
requirements  in  the  base  year  which  is 
included  on  the  tax  return  form, 
excluding  information  contained  on 
schedules  appended  to  such  forms. 

(b)  If  an  applicant  selected  for 
verification  submits  a  BAR  to  the 
institution  or  the  institution  receives  an 
output  document  as  described  in 

§  668.54(a)(3)(ii)(B)  within  90  days  of  the 
date  the  applicant  signed  his  or  her 
application,  or  if  an  applicant  is  selected 
for  verification  under  $  668.54(a)(2),  the 
institution  need  not  require  the 
applicant  to  verify — 

(1)  The  number  of  family  members  in 
the  household;  or 

(2)  The  number  of  family  members  in 
the  household,  who  are  enrolled  as  at 
least  half-time  students  in 
postsecondary  educational  institutions. 

(c)  If  the  number  of  family  members  in 
the  household,  the  independent  student 
status,  or  the  amount  of  child  support 
reported  by  an  applicant  selected  for 
verification  is  the  same  as  that  verified 
by  the  institution  in  the  previous  award 
year,  the  institution  need  not  require  the 
applicant  to  verify  that  information. 

(d)  If  the  family  members  who  are 
enrolled  as  at  least  half-time  students  in 
postsecondary  educational  institutions 
are  enrolled  at  the  same  institution  as 
the  applicant,  and  the  institution  verifies 
their  enrollment  status  from  its  own 
records,  the  institution  need  not  require 
the  applicant  to  verify  that  information. 

(e)  If  the  applicant  or  the  applicant's 
spouse  or,  in  the  case  of  a  dependent 
student,  the  applicant's  parents  receive 
untaxed  income  or  benefits  from  a 
Federal,  State,  or  local  government 
agency  determining  their  eligibility  for 
that  income  or  those  benefits  by  means 
of  a  financial  needs  test  the  institution 
need  not  require  the  untaxed  income 
and  benefits  to  be  verified. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1540-0570) 
(Authority:  20  U.S.C.  1094, 1095] 


§  666.57    Acceptable  documentation. 

(a)  Adjusted  Gross  Income  (AGI), 
income  earned  from  work,  and  U.S. 
income  tax  paid.  (1)  Except  as  provided 
in  paragraphs  (a)(2),  (a)(3),  and  (a)(4)  of 
this  section,  an  institution  shall  require 
an  applicant  selected  for  verification  to 
verify  AGI  and  U.S.  income  tax  paid  by 
submitting  to  it.  if  relevant — 

(i)  A  copy  of  the  income  tax  return  of 
the  applicant,  his  or  her  spouse,  and  his 
or  her  parents.  The  copy  of  the  return 
must  be  signed  by  the  filer  of  the  return 
or  by  one  of  the  filers  of  a  joint  return: 

(ii)  For  a  dependent  student,  a  copy  of 
each  Internal  Revenue  Service  (IRS) 
Form  W-2  received  by  the  parent  whose 
income  is  being  taken  into  account  if — 

(A)  The  parents  filed  a  joint  return: 
and 

(B)  The  parents  are  divorced  or 
separated  or  one  of  the  parents  has  died: 
and 

(iii)  For  an  independent  student,  a 
copy  of  each  IRS  Form  W-2  he  or  she 
received  if  the  independent  student — 

(A)  Filed  a  joint  return:  and 

(B)  Is  a  widow  or  widower,  or  is 
divorced  or  separated. 

(2)  If  an  individual  who  filed  a  U.S. 
tax  return  and  who  is  required  by 
paragraph  (a)(1)  of  this  section  to 
provide  a  copy  of  his  or  her  tax  return 
does  not  have  a  copy  of  that  return,  the 
institution  may  require  that  individual  to 
submit,  in  lieu  of  a  copy  of  the  tax 
return,  a  copy  of  the  "IRS  Listing  of  Tax 
Account  Information." 

(3)  An  institution  shall  accept,  in  lieu 
of  an  income  tax  return  or  an  IRS  Listing 
of  Tax  Account  Information  of  an 
individual  whose  income  was  used  in 
calculating  the  EFC  of  an  applicant,  the 
documentation  set  forth  in  paragraph 
(a)(4)  of  this  section  if  the  individual  for 
the  base  year — 

(i)  Has  not  filed  and  is  not  required  to 
file  an  income  tax  return; 

(ii)  Is  required  to  file  a  U.S.  tax  return 
and  has  been  granted  a  filing  extension 
by  the  IRS;  or 

(iii)  Has  requested  a  copy  of  the  tax 
return  or  a  Listing  of  Tax  Account 
Information,  and  the  IRS  or  a 
government  of  a  U.S.  territory  or 
commonwealth  or  a  foreign  central 
government  cannot  locate  the  return  or 
provide  a  Listing  of  Tax  Account 
Information. 

(4)  An  institution  shall  accept — 
(i)  For  an  individual  described  in 

paragraph  (a)(3)(i)  of  this  section,  a 
statement  signed  by  that  individual 
certifying  that  he  or  she  has  not  filed  nor 
is  required  to  file  an  income  tax  return 
for  the  base  year  and  certifying  for  that 
year  that  individual's — 
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(A)  Sources  of  income  earned  from 
work  as  stated  on  the  application:  and 

(B)  Amounts  of  income  from  each 
source; 

pi)  For  an  individual  described  in 
paragraph  (a)(3)(ii]  of  this  section — 

(A)  A  copy  of  the  IRS  Form  4868. 
"Application  for  Automatic  Extension  of 
Time  to  File  U.S.  Individual  Income  Tax 
Return."  that  the  individual  filed  with 
the  IRS  for  the  base  year,  or  a  copy  of 
the  IRS's  approval  of  an  extension 
beyond  the  automatic  four-month 
extension  if  the  individual  requested  an 
additional  extension  of  the  filing  time: 
and 

(B)  A  copy  of  each  IRS  Form  W-2  that 
the  individual  received  for  the  base 
year,  or  for  a  self-employed  individual  a 
statement  si^ied  by  the  individual 
certifying  the  amount  of  adjusted  gross 
income  for  the  base  year,  and 

(iii)  For  an  individual  described  in 
paragraph  (a)(3)(iii)  of  this  section — 

(A)  A  copy  of  each  IRS  Form  W-2  that 
the  individual  received  for  the  base 
year  or 

(B)  For  an  individual  who  is  self- 
employed  or  has  filed  an  income  tax 
return  with  a  government  of  a  U.  S. 
territory  or  commonwealth,  or  a  foreign 
central  government,  a  statement  signed 
by  the  individual  certifying  the  amotint 
of  adjusted  gross  income  for  the  base 
year. 

(5)  An  institution  shall  require  an 
individual  described  in  paragraph 
(a)(3)(ii)  of  this  section  to  provide  to  it  a 
copy  of  his  or  her  completed  income  tax 
return  when  filed.  When  an  institution 
receives  the  copy  of  the  return,  it  may 
re-verify  the  adjusted  gross  income  and 
taxes  paid  by  the  applicant  and  his  or 
her  spouse  or  parents. 

(6)  If  an  individual  who  is  required  to 
submit  an  IRS  Form  W-2  under  this 
paragraph  is  unable  to  obtain  one  in  a 

^  timely  manner,  the  institution  may 
permit  that  individual  to  set  forth,  in  a 
statement  signed  by  the  iiulividual  the 
amount  of  income  earned  from  work,  the 
source  of  that  income,  and  the  reason 
that  the  IRS  Form  W-2  is  not  available 
in  a  timely  manner. 

(7)  For  the  purpose  of  this  section,  an 
institution  may  accept  in  lieu  of  a  copy 
of  an  income  tax  return  signed  by  the 
filer  of  the  return  or  one  of  the  filers  of  a 
joint  return,  a  copy  of  the  filer's  return 
that  has  been  signed  by  the  preparer  of 
the  return  or  stamped  with  the  name 
and  address  of  the  preparer  of  the 
return. 

(b)  Number  of  family  members  in 
household.  An  institution  shall  require 
an  applicant  selected  for  verification  to 
verify  the  number  of  family  members  in 
the  household  by  submitting  to  it  a 
statement  signed  by  the  applicant  and 


the  applicant's  parent  if  the  applicant  is 
a  dependent  student,  or  the  applicant 
and  the  applicant's  spouse  if  the 
applicant  is  an  independent  student 
listing  the  name  and  age  of  each  family 
member  in  the  household  and  the 
relationship  of  that  household  member 
to  the  applicant. 

(c)  Number  of  family  household 
members  enrolled  in  postsecondary 
institutions.  (1)  Unless  the  institution 
has  reason  to  believe  that  the 
information  included  on  the  application 
regarding  the  number  of  household 
members  in  the  applicant's  family 
enrolled  on  at  least  a  half-time  basis  in 
postsecondary  institutions  is  inaccurate, 
the  institution  shall  require  an  applicant 
selected  for  verification  to  verify  that 
information  by  submitting  to  it  a 
statement  signed  by  the  applicant  and 
the  applicant's  parents  if  the  applicant  is 
a  dependent  student  or  by  the  applicant 
and  the  applicant's  spouse  if  the 
applicant  is  an  independent  student 
listing — 

(i)  The  name  of  each  family  member 
who  is  or  will  be  attending  a 
postsecondary  educational  institution  as 
at  least  a  half-time  student  in  the  award 
year; 
(ii]  The  age  of  each  student  and 
(iii)  The  name  of  the  institution 
attended  by  each  student 

(2)  If  the  institution  has  reason  to 
believe  that  the  information  included  on 
the  application  regarding  the  number  of 
family  household  members  enrolled  in 
postsecondary  institutions  is  inaccurate, 
the  institution  shall  require — 

(i)  The  statement  required  in 
paragraph  (c)(1)  of  this  section  from  die 
individuals  described  in  paragraph  (c)(1) 
of  this  section;  and 

(ii)  A  statement  from  each  institution 
named  by  the  applicant  in  response  to 
the  requirement  of  paragraph  (c)(l)(iii) 
of  this  section  that  die  household 
member  in  question  is  or  will  be 
attending  the  institution  on  at  least  a 
half-time  basis,  unless  the  institution  the 
student  is  attending  determines  that 
such  a  statement  is  not  available 
because  the  household  member  in 
question  has  not  yet  registered  at  the 
institution  he  or  she  plans  to  attend  or 
the  institution  has  information  itself  that 
the  student  will  be  attending  the  same 
school  as  the  applicant. 

(d)  Untaxed  income  and  benefits.  An 
institution  shall  require  an  applicant 
selected  for  verification  to  verify — 
(1)  Untaxed  income  and  benefits 
described  in  (  e88.S6(aK5)  (iii),  (iv).  (v), 
and  (vi)  by  submitting  to  it — 

(i)  A  copy  of  the  US.  income  tax 
return  signed  by  the  filer  or  one  of  the 
filers  if  a  joint  return,  if  collected  under 
paragraph  (a)  of  this  oecttoo.  or  the  IRS 


listing  of  tax  account  information  if 
collected  by  the  institution  to  verify 
adjusted  gross  income;  or 

(ii)  If  no  tax  return  was  filed  or  ii 
required  to  be  filed,  a  statement  signed 
by  the  relevant  individuals  certifying 
that  no  tax  return  was  filed  or  is 
required  to  be  filed  and  providing  the 
sources  and  amount  of  untaxed  income 
and  benefits  specified  in  (  668.56(a)(5) 
(iii).  (iv).  (v).  and  (vi); 
(2)  Social  security  benefits — 
(i)  If  an  edit  comment  appears  on  the 
applicant's  SAR  indicating  incorrect 
Social  Secarity  benefits,  the  applicant 
shall  verify  Social  Security  benefits,  by 
submitting  a  document  from  the  Social 
Security  Administration  showing  the 
amount  of  benefits  received  in  the 
appropriate  calendar  year  by  the 
applicant  applicant's  parents,  and  any 
other  children  of  the  applicant's  parents 
who  are  members  of  the  applicant's 
household,  in  the  caae  of  a  dependent 
student  or  by  the  applicant,  the 
applicant's  spouse,  and  the  applicant's 
children  in  the  case  of  an  independent 
student  or 

(ii)  If  the  applicant  does  not  receive  an 
SAR  and  the  institution  has  reason  to 
believe  that  the  applicant  has 
incorrectly  reported  Social  Security 
benefits  received  by  the  applicant  or 
any  individual  described  in  paragraph 
(d)(2)(i)  of  this  section,  the  applicant 
shall  verify  Social  Security  benefits  by 
submitting  either  the  document 
described  in  paragraph  (d)(2){i)  of  this 
section  or,  at  the  institution's  option,  a 
statement  signed  by  both  the  applicant 
and  the  applicant's  parent  in  d»e  case  of 
a  dependent  student  or  by  the  applicant 
in  the  case  of  an  independent  student 
certifying  that  the  amount  Usted  on  the 
applicant's  aid  application  is  correct; 
and 

(3)  Child  support  received  by 
submitting  to  it — 

(i)  A  statement  signed  by  the 
applicant  and  the  applicant's  parent  in 
the  case  of  a  dependent  student,  or  by 
the  applicant  and  the  applicant's  spouse 
in  the  case  of  an  indeperdent  student 
certifying  the  amount  of  child  support 
received;  and 

(ii)  If  the  institution  has  reason  to 
believe  that  the  information  provided  is 
inaccurate,  the  applicant  must  verify  the 
amount  of  child  support  received  by 
providing  a  document  such  as — 

(A)  a  copy  of  the  separation 
agreement  or  divorce  decree  showing 
the  amount  of  child  support  to  be 
provided; 

(B)  A  statement  from  the  parent 
providing  the  child  support  showing  the 
amount  provided:  or 


Fedwal  Regbter  /  Vol.  56,  No.  231  /  Monday.  December  2.  1991  /  Rules  and  Regulations       61341 


(C)  Copies  of  the  child  support  checks 
or  money  order  receipts. 

(Approved  by  the  OfTice  of  Manaj^ement  and 
Budget  under  Control  Number  1840-0570) 
(Authority:  20  U.S.C.  1094) 

9  66S.58    Interim  distMirseinents. 

(a)  (1)  If  an  institution  has  reason  to 
believe  that  the  information  included  on 
the  application  is  inaccurate,  until  the 
applicant  verifies  or  corrects  the 
information  included  on  his  or  her 
application,  the  institution  may  not — 

(i)  Disburse  any  Pell  Grant  or  campus- 
based  program  funds  to  the  applicant; 

(ii]  Employ  the  applicant  in  its  CWS 
Program;  or 

(iii)  Certify  the  applicant's  Stafford 
Loan  application  or  process  Stafford 
Loan  proceeds  for  any  previously 
certified  Stafford  Loan  application. 

(2)  If  an  institution  does  not  have 
reason  to  believe  that  the^formation 
included  on  an  application  is  inaccurate 
prior  to  verification,  the  institution — 

(i)  May  withhold  payment  of  Pell 
Grant,  campus-based,  and  need-based 
ICL  funds;  or 

(ii)  (A)  May  make  one  disbursement  of 
any  combination  of  Pell  Grant.  Pericins 
Loan.  NDSL.  SEOG  or  need-based  ICL 
funds  for  the  applicant's  first  payment 
period;  and 

(B)  May  employ  or  allow  an  employer 
to  employ  an  eligible  student  under  the 
CWS  Program  for  the  first  60 
consecutive  days  after  the  student's 
enrollment  in  that  award  yean  and 

(iii)(A)  May  withhold  certification  of 
the  applicant's  Stafford  Loan 
application:  or 

(B)  May  certify  the  Stafford  Loan 
application  provided  that  the  institution 
does  not  process  Stafford  Loan 
proceeds. 

(b)  If  an  institution  chooses  to  make 
disbursement  under  paragraph  (a)(2)(ii) 
(A)  or  (B)  of  this  section,  it  is  liable  for 
any  overpayment  discovered  as  a  result 
of  the  verification  process  to  the  extent 
that  the  overpayment  is  not  recovered 
from  the  student. 

(c)  An  institution  may  not  withhold 
any  Stafford  Loan  proceeds  from  a 
student  under  paragraph  (a)(2]  of  this 
section  for  more  than  45  days.  If  the 
applicant  does  not  complete  the 
verification  process  within  the  45  day 
period,  the  institution  shall  return  the 
proceeds  to  the  lender. 

(d)  (1)  If  the  institution  receives 
Stafford  Loan  proceeds  in  an  amount 
which  exceeds  the  student's  need  for  the 
loan  based  upon  the  verified  information 
and  the  excess  funds  can  be  eliminated 
by  reducing  subsequent  disbursements 
for  the  applicable  loan  period,  the 
institution  shall  process  the  proceeds 


and  advise  the  lender  to  reduce  the 
subsequent  disbursements. 

(2)  If  the  institution  receives  Stafford 
Loan  proceeds  in  an  amount  which 
exceed  the  student's  need  for  the  loan 
based  upon  the  verified  information  and 
the  excess  funds  cannot  be  eliminated  in 
subsequent  disbursements  for  the 
applicable  loan  period,  the  institution 
shall  return  the  excess  proceeds  to  the 
lender. 

(Authority:  20  U.S.C.  1094) 

§  668.59    Consequences  of  a  change  hfi 
application  kiformatloa 

(a)  For  the  Pell  Grant  Program — 

(1)  Except  as  provided  in  paragraphs 
(a)  (2)  and  (3)  of  this  section,  if  the 
information  on  an  application  changes 
as  a  result  of  the  verification  process, 
the  institution  shall  require  the  applicant 
to  resubmit  his  or  her  SAR  to  the 
Secretary  if — 

(i)  The  institution  recalculates  the 
applicant's  EFC  (Pell  Grant  Index), 
determines  that  the  apphcant's  EFC 
changes,  and  determines  that  the  change 
in  the  EFC  changes  the  applicant's  Pell 
Grant  award;  or 

(ii)  The  institution  does  not 
recalculate  the  applicant's  EFC. 

(2)  An  institution  need  not  require  an 
applicant  with  a  reported  Pell  Grant 
Index  (PGI)  of  zero  on  his  or  her  SAR  to 
resubmit  that  SAR  to  the  Secretary  if  it 
determines  that  the  applicant's  Pell 
Grant  Index  remains  at  zero  on  the  basis 
of  the  verified  information  and  the 
applicable  "Zero  PGI  Chart"  published 
by  the  Secretary. 

(3)  An  institution  need  not  require  an 
applicant  to  resubmit  his  or  her  SAR  to 
the  Secretary,  recalculate  an  applicant's 
EFC.  or  adjust  an  applicant's  Pell  Grant 
award  if.  as  a  result  of  the  verification 
process,  the  institution  finds — 

(i)  No  errors  in  nondollar  items  used 
to  calculate  the  applicant's  EFC;  and 

(ii)  No  errors  in  dollar  items  or  errors 
reflecting  a  net  change  in  dollar  items  of 
less  than  $200. 

(b)  For  the  Pell  Grant  Program— 

(1)  If  an  institution  does  not 
recalculate  an  applicant's  EFC  under  the 
provisions  of  paragraphs  (a)  (2)  and  (3) 
of  this  section,  the  institution  shall 
calculate  and  disburse  the  applicant's 
Pell  Grant  award  on  the  basis  of  the 
applicant's  original  EFC. 

(2)  (i)  Except  as  provided  under 
paragraph  (b](2)[ii)  of  this  section,  if  an 
institution  recalculates  an  applicant's 
EFC  because  of  a  change  in  application 
information  resulting  from  the 
verification  process,  the  institution 
shall— 

(A)  Require  the  applicant  to  resubmit 
his  or  her  application  to  the  Secretary; 


(B)  Recalculate  the  applicant's  Pell 
Grant  award  on  the  basis  of  the  EFC  on 
the  corrected  SAR:  and 

(C)  Disburse  any  additional  funds 
under  that  award  only  if  the  applicant 
provides  the  institution  with  the 
corrected  SAR  and  only  to  the  extent 
that  additional  funds  are  payable  based 
on  the  recalculation. 

(ii)  If  an  institution  recalculates  an 
applicant's  EFC  because  of  a  change  in 
application  information  resulting  from 
the  verification  process  and  determines 
that  the  change  in  the  EFC  increases  the 
applicant's  award,  the  institution — 

(A)  May  disburse  the  applicant's  Pell 
Grant  award  on  the  basis  of  the  original 
EFC  without  requiring  the  applicant  to 
resubmit  his  or  her  SAR  to  the 
Secretary;  and 

(B)  Except  as  provided  in  S  668.60(b). 
shall  disburse  any  additional  funds 
under  the  increased  award  reflecting  the 
new  EFC  if  the  applicant  pro\'ides  it 
with  the  correct  SAR. 

(c)  For  the  campus-based,  need-based 
ICL  and  Stafford  Loan  programs — 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  if  the  information 
on  an  apphcation  changes  as  a  result  of 
the  verification  process,  the  institution 
shall— 

(i)  Recalculate  the  applicants  EFC: 
and 

(ii)  Adjust  the  applicant's  financial  aid 
package  for  the  campus-based,  need- 
based  ICL.  and  Stafford  Loan  programs 
to  reflect  the  new  EFC  if  the  new  EFC 
results  in  an  overaward  of  campus- 
based  or  need-based  ICL  funds  or 
decreases  the  applicant's  recommended 
loan  amount. 

(2)  An  institution  need  not  recalculate 
an  applicant's  EFC  or  adjust  his  oi  her 
aid  package  if,  as  a  result  of  the 
verification  process,  the  institution 
finds — 

(i)  No  errors  in  nondollar  items  used 
to  calculate  the  applicant's  EFC:  and 

(ii)  No  errors  in  dollar  items  or  errors 
reflecting  a  net  change  in  dollar  items  of 
less  than  $800:  or 

(d)  If  the  institution  selects  an 
applicant  for  verification  for  an  award 
year  who  previously  received  a  loan 
under  the  Stafford  Loan  Program  for  that 
award  year,  and  as  a  result  of 
verification  the  loan  amount  is  reduced 
by  $200  or  more,  the  institution  shall 
comply  with  the  procedures  for  notifying 
the  borrower  and  lender  specified  in 

§  66e.61(b). 

(e)  If  the  applicant  has  received  funds 
based  on  information  which  may  be 
incorrect  and  the  institution  has  made  a 
reasonable  effort  to  resolve  the  alleged 
discrepancy,  but  cannot  do  so,  the 
institution  shall  forward  the  applicant's 
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name,  social  security  number,  and  other 
relevant  information  to  the  Secretary. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1840-0570) 
(Authority:  20  U.S.C.  1094) 

§  668.60    Deadlines  for  submitting 
documentation  and  tt>e  consequefKes  of 
failing  to  provide  documentation. 

(a)  An  institution  shall  require  an 
applicant  selected  for  verification  to 
submit  to  it.  within  the  period  of  time  it 
or  the  Secretary  specifies,  the 
documents  set  forth  in  §  668.57  that  are 
requested  by  the  institution  or  the 
Secretary. 

(b)  For  purposes  of  the  campus-based. 
Stafford  Loan  and  need-based  ICL 
programs — 

(1)  If  an  applicant  fails  to  provide  the 
requested  documentation  within  a 
reasonable  time  period  established  by 
the  institution  or  by  the  Secretary — 

(i)  The  institution  may  not — 

(A)  Disburse  any  additional  Perkins 
Loan.  NDSL  SEOG  or  need-based  ICL 
funds  to  the  applicant: 

(B)  Continue  to  employ  or  allow  an 
employer  to  employ  the  applicant  under 
CWS; 

(C)  Certify  the  applicant's  Stafford 
Loan  application:  or 

(D)  Process  Stafford  Loan  proceeds 
for  the  applicant; 

(ii)  The  institution  shall  return  to  the 
lender  any  Stafford  Loan  proceeds  that 
otherwise  would  be  payable  to  the 
applicant:  and 

(iii)  The  applicant  shall  repay  to  the 
institution  any  Perkins  Loan.  NDSL,  or 
SEOG.  or  need-based  ICL  payments 
received  for  that  award  yean 

(2)  If  the  applicant  provides  the 
requested  documentation  after  the  time 
period  established  by  the  institution,  the 
institution  may,  at  its  option,  award  aid 
to  the  applicant  notwithstanding 
paragraph  (b)(l)(i)  of  this  section:  and 

(3)  An  institution  may  not  withhold 
any  Stafford  Loan  proceeds  from  an 
applicant  under  paragraph  {b){l)(i)(D)  of 


this  section  for  more  than  45  days.  If  the 
applicant  does  not  complete  verification 
within  the  45-day  period,  the  institution 
shall  return  the  Stafford  Loan  proceeds 
to  the  lender. 

(c)  For  purposes  of  the  Pell  Grant 
Program — 

(1)  An  applicant  may  submit  a  verified 
SAR  to  the  institution  after  the 
applicable  deadline  specified  in  34  CFR 
690.61  but  within  an  established 
additional  time  period  set  by  the 
Secretary  through  publication  of  a  notice 
in  the  Federal  Register.  If  a  verified  SAR 
is  submitted  to  the  institution  during  the 
established  additional  time  period,  and 
the  PGIs  on  the  two  SARs  are  different, 
payment  must  be  based  on  the  higher  of 
the  two  PGIs. 

(2)  If  the  applicant  does  not  provide 
the  requested  documentation,  and  if 
necessary,  a  verified  SAR.  within  the 
additional  time  period  referenced  in 
paragraph  (c)(1)  of  this  section,  the 
applicant — 

(i)  Forfeits  the  Pell  Grant  for  the 
award  yean  and 

(ii)  Shall  return  any  Pell  Grant 
payments  previously  received  for  that 
award  year  to  the  Secretary. 

(d)  The  Secretary  may  determine  not 
to  process  any  subsequent  Pell  Grant 
application,  and  an  institution,  if 
directed  by  the  Secretary,  may  not 
process  any  subsequent  application  for 
campus-based,  need-based  ICL  or 
Stafford  Loan  program  assistance  of  an 
applicant  who  has  been  requested  to 
provide  documentation  until  the 
applicant  provides  the  documentation  or 
the  Secretary  decides  that  there  is  no 
longer  a  need  for  the  documentation. 

(e)  If  an  applicant  selected  for 
verification  for  an  award  year  dies 
before  the  deadline  for  completing  the 
verification  process  without  completing 
that  process,  and  the  deadline  is  in  the 
subsequent  award  year,  the  institution 
may  not — 

(1)  Make  any  further  disbursements 
on  behalf  of  that  applicant: 


(2)  Certify  that  applicant's  Stafford 
Loan  application  or  process  that 
applicant's  Stafford  Loan  proceeds;  or 

(3)  Consider  any  funds  it  disbursed  to 
that  applicant  under  §  668.58(a)(2)  as  an 
overpayment. 

(Authority:  20  U.S.C.  1094) 

§  666.61    Recovery  of  funds. 

(a)  If  an  institution  discovers,  as  a 
result  of  the  verification  process,  that  an 
applicant  received  under 
§  668.58(a)(2)(ii)(A)  more  financial  aid 
than  the  applicant  was  eligible  to 
receive,  the  institution  shall  eliminate 
the  overpayment  by — 

(1)  Adjusting  subsequent  financial  aid 
payments  in  the  award  year  in  which 
the  overpayment  occurred;  or 

(2)  Reimbursing  the  appropriate 
program  account  by — 

(i)  Requiring  the  applicant  to  return 
the  overpayment  to  the  institution  if  the 
institution  cannot  correct  the 
overpayment  under  paragraph  ta)(l)  of 
this  section;  or 

(ii)  Making  restitution  from  its  own 
funds,  by  the  earlier  of  the  following 
dates,  if  the  applicant  does  not  return 
the  overpayment: 

(A)  Sixty  days  after  the  applicant's 
last  day  of  attendance. 

(B)  The  last  day  of  the  award  year  in 
which  the  institution  disbursed  Pell 
Grant.  Perkins  Loan,  NDSL.  SEOG  or 
need-based  ICL  funds  to  the  applicant. 

(b)  If  the  institution  determines  as  a 
result  of  the  verification  process  that  an 
applicant  received  for  an  award  year 
Stafford  Loan  proceeds  of  $200  or  more 
in  excess  of  the  student's  financial  need 
for  the  loan,  the  institution  shall  notify 
the  student  and  the  lender  of  the  excess 
amount  within  30  days  of  the 
institution's  determination  that  the 
borrower  is  ineligible  for  the  excess 
amount. 

(Authority:  20  U.S.C.  1094) 

[FR  Doc.  91-28829  Filed  11-29-91;  8.45  am| 
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(2)  Certify  that  applicant's  Stafford 
Loan  application  or  process  that 
applicant's  Stafford  Loan  proceeds;  or 

(3)  Consider  any  funds  it  disbursed  to 
that  applicant  under  §  668.58(a)(2)  as  an 
overpayment. 

(Authorily:  20  U.S.C.  1094) 

§  668.61    RecoveiY  of  funds. 

(a)  If  an  institution  discovers,  as  a 
result  of  the  verification  process,  that  an 
apphcant  received  under 
§  668.58(a)(2)(ii)(A)  more  financial  aid 
than  the  applicant  was  eligible  to 
receive,  the  institution  shall  eliminate 
the  overpayment  by — 

(1)  Adjusting  subsequent  financial  aid 
payments  in  the  award  year  in  which 
the  overpayment  occurred;  or 

(2)  Reimbursing  the  appropriate 
program  account  by — 

(i)  Requiring  the  applicant  to  return 
the  overpayment  to  the  institution  if  the 
institution  cannot  correct  the 
overpayment  under  paragraph  (a)(1)  of 
this  section;  or 

(ii)  Making  restitution  from  its  own 
funds,  by  the  earlier  of  the  following 
dates,  if  the  applicant  does  not  return 
the  overpayment: 

(A)  Sixty  days  after  the  applicant's 
last  day  of  attendance. 

(B)  The  last  day  of  the  award  year  in 
which  the  institution  disbursed  Pell 
Grant,  Perkins  Loan,  NDSL,  SEOG  or 
need-based  ICL  funds  to  the  applicant. 

(b)  If  the  institution  determines  as  a 
result  of  the  verification  process  that  an 
applicant  received  for  an  award  year 
Stafford  Loan  proceeds  of  $200  or  more 
in  excess  of  the  student's  financial  need 
for  the  loan,  the  institution  shall  notify 
the  student  and  the  lender  of  the  excess 
amount  within  30  days  of  the 
institution's  determination  that  the 
borrower  is  ineligible  for  the  excess 
amount. 

(Authority:  20  U.S.C.  1094) 

(FR  Doc.  91-28829  Filed  11-2&-91;  8:45  am| 
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Title  3 

Proclamation  dSta  of  November  27,  1991 

The  President 

National  Adoption  Week.  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Adoption  is  a  wonderful  act  of  love,  generosity,  and  lifelong  commitment — 
virtues  that  have  always  gone  hand  in  hand  with  building  a  family.  This  week, 
we  acknowledge  the  many  rewards  that  adoption  holds  for  children,  for 
parents,  and  for  our  Nation. 

More  than  50.000  American  children  are  adopted  each  year.  These  youngsters 
are  as  eager  to  give  love  as  they  are  to  gain  permanent  homes  and  families  of 
their  own.  Indeed,  any  adult  who  has  been  blessed  with  an  adopted  child  or 
grandchild  knows  what  tremendous  affection  and  joy  that  youngster  brings  to 
the  lives  of  others. 

Although  the  actual  process  may  include  moments  of  anticipation,  frustration, 
and  worry,  adoption  benefits  each  of  the  parties  involved — including  the 
biological  mother  who,  for  whatever  reason,  cannot  keep  her  child  and 
courageously  decides  to  give  him  or  her  the  chance  to  enjoy  life  in  a  secure, 
loving  environment.  Because  strong,  loving  families  are  the  foundation  of 
stable,  caring  communities  and  nations,  adoption  also  enriches  our  entire 
country. 

Tragically,  however,  despite  the  many  benefits  of  adoption,  thousands  of 
children  continue  to  wait.  Approximately  36.000  children  in  the  United  States 
who  are  legally  available  for  adoption  are  living  in  foster  care  or  in  institu- 
tions. Many  of  these  children  are  characterized  as  special  needs  children: 
older  children  and  children  with  disabilities,  children  with  siblings  who  need 

to  be  adopted  by  the  same  family,  or  members  of  a  minority  group.  Regardless 
of  the  individual  needs  they  may  have,  all  of  these  children  long  for  the  kind  of 
permanent  homes  and  loving  families  that  most  of  us  have  always  been  able 
to  take  for  granted. 

As  a  Nation,  we  have  begun  to  dismantle  legal,  financial,  and  attitudinal 
barriers  to  adoption.  This  progress  has  been  made  possible,  in  large  part,  by 
the  vigorous  efforts  of  concerned  public  officials,  parents,  social  workers, 
attorneys,  counselors,  members  of  the  clergy,  and  others.  However,  because 
every  child  deserves  the  special  love  and  support  that  only  a  family  can 
provide,  we  still  have  much  work  to  do.  We  must  continue  to  promote  public 
awareness  of  adoption  and  to  find  ways  of  bringing  prospective  parents 
together  with  the  thousands  of  children  who  continue  to  wait.  We  must  also 

continue  to  offer  encouragement  and  assistance  to  those  courageous  women 
who,  despite  the  pressures  of  a  crisis  pregnancy,  reject  abortion  and  choose 
life  for  their  unborn  children. 

The  Congress,  by  Senate  Joint  Resolution  207,  has  designated  the  week  of 

- 

November  24  through  November  30,  1991,  as  "National  Adoption  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 

ance of  this  occasion. 

61346       Federal  Register  /  Vol.  56.  No.  231  /  Monday.  December  2.  1991  /  Presidential  Documents 


NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  24  through  November  30. 
1991.  as  National  Adoption  Week.  1  urge  all  Americans  to  observe  this  week 
with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  27  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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H.R.  3839/Pub.  L.  102-170 

Departnwnts  of  Labor,  Health 
and  Human  Services,  and 
Education,  and  Related 
Agencies  Appropnations  Act. 
1992.  (Nov.  26,  1991;  105 
Stat  1107;  36  pages)    Price: 
$1.25 

S.  374/Pub.  L.  102-171 

Aroostook  Band  of  MIcmacs 
Settlenwnt  Act.  (Nov.  26. 
1991;  105  Stat   1143;  7 
pages)    Price.  SI. 00 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  o«  the  Federal  Register,  is 

published  weekly.  It  is  arrariged  in  the  order  of  CFR  titles,  stock 

rwmbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availaWe  for  sale  at  the  Govemrr>ent  Printing 

Office. 

A  checklist  of  current  CFR  volumes  corrHxising  a  complete  CFR  set 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  S620.00 

domestic.  $155.00  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders. 

P.O.  Box  371954,  Pittstxjrgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA  or  Master  Card)  Charge  orders  may  be  telephoned  to 

the  GPO  Orcie:  Desk,  Monday  throug^l  Fnday.  at  (202)  783-3238  from 

8:00  a.m.  to  4:00  p  m  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Prtc*       R«v<aton  Oat* 


1,  2  (2  Reserved) (860-013-00001-3) $12.00  Jon.  1,  1W1 

3  (1990  Compilotion  mi 

Pwts  100  and  101) (869-013-00002-1) 14.00  '  Jan.  1,  1991 

4 (869-013-00003-0) 15.00  Jan.  1.  1991 

5  Parts: 

1-699 (869-013-00004-8) 17.00  Jon.  1,  1991 

700-1199 (869-013-00005-6) 13.00  Jon.  1,  1991 

1200-tnd.  6  (6  Reserved).  (869-0 13-00006-4) 18.00  Jon.  1.  1991 

7  Parts: 

0-26..- (869-013-00007-2) 15.00  Joiu  1,  1991 

27-45 (869-013-00008-1) 12.00  J«.  1,  1991 

46-51 (869-013-00009-9) _  17.00  Jon.  1,  1991 

52 (869-013-00010-7) 24.00  Ja».  1.  1991 

53-209 (869-013-00011-1) 18.00  Ion.  1,  1991 

210-299 (869-013-00012-9). 24.00  Joa.  1,  1991 

300-399 (869-013-00013-7) 12.00  Jan.  1.  1991 

400-699 (869-013-00014-5) 20.00  Jon.  1,  1991 

700-899 (869-013-00015-3) 19.00  Jon.  1,  1991 

900-999 (869-013-00016-1) 28.00  Jon.  1,  1991 

1000-1059 (869-013-00017-0) 17.00  Jon.  1,  1991 

1060-1119 (869-013-00018-8) 12.00  Jon.  1.  1991 

1120-1199 (869-013-00019-6) 10.00  Job.  1,  1991 

1200-1499 (869-013-00020-0) 18.00  Jan.  1.  1991 

1500-1899 (869-013-00021-8) 12.00  Jon.  1.  1991 

1900-1939 (869-013-00022-6) 11.00  Jan.  1,  1991 

1940-1949 „.  (869-013-00023-4) 22.00  Jon.  1,  1991 

1950-1999 (869-013-00024-2) 25.00  Jon.  1.  1991 

2000-lnd (869-013-00025-1) 10.00  Jon.  1,  1991 

8 (869-013-00026-9) 14.00  Jon.  1,  1991 

9  Parts: 

1-199 (869-013-00027-7) 21  00  Jon.  1.  1991 

200-lnd (869-013-00028-5) 18  00  Jan.  1.  1991 

10  Parts: 

0-50 (869-013-00029-3) 21.00  Jan.  1,  1991 

51-199 (869-013-00030-7) 17.00  Jon.  1.  1991 

200-399 (869-013-00031-5) 13.00  ♦Jon.  1,1987 

400-499 (869-013-00032-3) 20.00  Jon.  1,  1991 

500-€nd (869-013-00033-1) 27.00  Jon.  1.  1991 

11 (869-013-00034-0) 12.00  Jon.  1,  1991 

12  Parts: 

1-199 (869-013-00035-8) 13.00  Jon.  1,  1991 

200-219 (869-013-00036-6) 12.00  Jon.  1,  1991 

220-299 (869-013-00037-4) 21.00  Jon.  1,  1991 

300-499 (869-013-00038-2) 17.00  Jon.  1,  1991 

500-599 (869-013-00039-1) 17.00  Jan.  1,  1991 

600-€nd (869-013-00040-4) 19.00  Jan.  1,  1991 

13 (869-013-00041-2) 24.00  Jan.  1,  1991 


Stock  NumlMT 

14  Parts: 

1-59 (869-013-00042-1) 25.00 

60-139 (869-013-00043-9) 21.00 

140-199 (869-013-00044-7) 10.00 

200-1199 (869-013-00045-5) 20.00 

1200-£nd (869-013-00046-3) 13.00 

15  Parts: 

0-299 (869-013-00047-1) 12.00 

300-799 (869-013-00048-0) 22.00 

800-{nd (869-013-00049-8) 15.00 

16  Parts: 

0-149 (869-013-00050-1) 5.50 

150-999 (869-013-00051-0) 14.00 

1000-End (869-013-00052-8) 19.00 

17  Parts: 

1-199 (869-013-00054-4) 15.00 

200-239 (869-013-00055-2) 16.00 

240-£nd (869-013-00056-1) 23.00 

18  Parts: 

1-149 „ (869-013-00057-9) 15.00 

150-279 (869-013-00058-7) 15.00 

280-399 (869-013-00059-5) 13.00 

400-End (869-013-00060-9) 9.00 

19  Parts: 

1-199 _ (869-013-00061-7) 28.00 

200-EiKl (869-013-00062-5) 9.50 

20  Parts: 

1-399  ...„ (869-013-00063-3) 16.00 

400-499 (869-013-00064-1) 25.00 

500-End (869-013-00065-0) 21.00 

21  Parts: 

1-99 _ (869-013-00066-8) 12.00 

100-169 (869-O13-00067-6) 13.00 

170-199  .™ (869-013-00068-4) 17.00 

200-299  ..._ (869-013-00069-2).„....  5.50 

300-499 ..._ (869-013-00070-6) 28.00 

500-599 (869-013-00071-4) 20.00 

600-799 (869-013-00072-2) 7.00 

800-1299..- (869-013-00073-1) 18.00 

1300-tnd (869-013-00074-9) 7.50 

22  Parts: 

1-299 (869-013-00075-7) 25.00 

300-fo4 (869-013-00076-5) 18.00 

23 (869-013-00077-3) 17.00 

24  Parts: 

0-199 (869-013-00078-1) 25.00 

200-499 (869-013-00079-0) 27.00 

500-699 (869-013-00080-3) 13.00 

700-1699 (869-013-00081-1) 26.00 

1700-End (869-013-00082-0) 13.00 

25 (869-013-00083-8) 25.00 

2fi  Part** 

§§  1.0-1-1.60 (869-013-00084-6) 17.00 

§§  1.61-1.169 (869-013-00085-4) 28.00 

§§  1.170-1.300 (869-013-00086-2) 18.00 

§§  1,301-1.400 (869-013-00087-1) 17.00 

§§  1.401-1.500 (869-013-00088-9) 30.00 

§§  1  501-1.640 (869-013-00089-7) 16.00 

5§  1.641-1.850 (869-013-00090-1) 19.00 

S§  1.851-1.907... (869-013-00091-9) 20.00 

§5  1  908-1.1000 (869-013-00092-7) 22.00 

iS  1.1001-1.1400 (869-013-00093-5) 18.00 

§§  1.1401-6id (869-013-00094-3) 24.00 

2-29 (869-013-00095-1) 21.00 

30-39 (869-013-00096-0) 14,00 

40-49 (869-013-00097-8) 1100 

50-299 (869-013-00098-6) 15.00 

300-499 (869-013-00099-4) 17.00 

500-599 (869-013-00100-1) 6.00 
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.  1990 
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HI 


stock  Number 

(869-013-00042-1) 25.00 

> (869-013-00043-9) 21.00 

n (869-013-00044-7) 10.00 

199 (869-0 13-O0045-5) 20.00 

Ind (869-013-00046-3) 13.00 

rts: 

(869-013-00047-1) 12.00 

» (869-4)13-00048-0) 22.00 

id (869-013-00049-8) 15.00 

rtK 

(869-013-00050-1) 5.50 

(869-013-00051-0) 14.00 

(869-013-00052-8) 19.00 


End. 


rts: 

(869-013-00054-4) 15.00 

J9 (869-013-00055-2) 16.00 

Id (869-013-00056-1) 23.00 

rts: 

„ (869-013-00057-9) 15.00 

79 (869-013-00058-7) 15.00 

99 (869-013-00059-5) 13.00 

id (869-013-00060-9) 9.00 

fts: 

„ (869-013-00061-7) 28.00 

>d (869-013-00062-5) 9.50 

irts: 

(869-013-00063-3) 16.00 

99 (869-013-00064-1) 25.00 

fid (869-013-00065-0) 21.00 

irts: 

(869-013-00066-8) 12.00 

69 (869-013-00067-6) 13.00 

99 (869-013-00068-4) 17.00 

99 (869-013-00069-2) 5.50 

99 (869-013-00070-6) 28.00 

,99 (869-013-00071-4) 20.00 

99 (869-013-00072-2) 7.00 

299 (869-013-00073-1) 18.00 

fnd (869-013-00074-9) 7.50 

irts: 

I (869-013-00075-7) 25.00 

n4 (869-013-00076-5) 18.00 

(869-013-00077-3) 17.00 

irts: 

» (869-013-00078-1) 25.00 

199 (869-013-00079-0) 27.00 

,99 (869-013-00080-3) 13.00 

1699 (869-013-00081-1) 26.00 

-End (869-013-00082-0) 13.00 

(869-013-00083-8) 25.00 

irts: 

0-1-1.60 (869-013-00084-6) 17.00 

61-1.169 (869-013-00085-4) 28.00 

170-1.300 (869-013-00086-2) 18.00 

301-1.400 (869-013-00087-1) 17.00 

401-1.500 (869-013-00088-9) 30.00 

501-1.640 (869-013-00089-7) 16.00 

641-1.850 (869-013-00090-1) 19.00 

851-1.907  ....'. (869-013-00091-9) 20.00 

908-1 .  1000 (869-013-00092-7) 22.00 

1001-1.1400 (869-013-00093-5) 18.00 

1401-fod (869-013-00094-3) 24.00 

(869-013-00095-1) 21.00 

9 (869-013-00096-0) 14.00 

» (869-013-00097-8) 1100 

W (869-0)3-00098-6) 15.00 

499 (869-013-00099-4) 17.00 

599 (869-013-00100-1) 6.00 


RtvMonOata 

Jan.  1, 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

Jan.  1. 

1991 

Jon.  1. 

1991 

Jan.  1. 

1991 

Jon.  1. 

1991 

Jan.  1. 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

A^K-.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

A^.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1. 

W91 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

VI. 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

"Apr.  1 

1990 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

»Apr.  1 

,  1990 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

"Apr. 

1.1990 

Apr.  1 

.  1991 

Apr.  1 

,  1991 

Apr.  1 

.  1991 

Apr.  1 

,  1991 

Apr.  1 

.  1991 

Apr.  1 

.  1991 

»Apr.  1 

,  1990 

MO-End. 


Stock  Number 


Prtc*       Revision  DM* 


TNI* 


Prtc*       RevtstonOM* 


...  (869-013-00101-0) 6J0         Apr.  1,  W91 


27Pwt«: 

1-199 (869-013-00102-8) 29.00 

200-W (869-O13-00103-6) 11.00 

28 (869-O13-00K)4-4) 28.00 

29  Parts: 

0-99 (869-013-00105-2) 18.00 

100-499 (869-013-00106-1) 7.50 

500-899 (869-013-00107-9) 27.00 


900-1899 (869-013-00108-7).. 

1900-1910  (§§  1901.1 10 

1910.999) (869-013-00109-5).. 

1910  (§S  1910.100010 

end) (869-013-00110-9).. 

1911-1925 (869-013-00111-7).. 

1926 (869-013-001 12-5). 

1927-End (869-013-00113-3).. 

30  Parts: 

1-199 (869-013-00114-1). 

200-699 (869-013-00115-0). 

700-£nd (869-013-001 16-8). 

31  Parts: 

0-199 .....". (869-013-001 17-6). 

200-End (869-013-001 18-4). 


12.00 

24.00 

14.00 

9.00 

12.00 

25.00 

22.00 
15.00 
21.00 

15.00 
20.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  n 19.00 

1-39,  Vd.  Ill 18.00 


1-189 (869-013-00119-2). 

190-399 (869-013-00120-6). 

400-629 (869-013-00121-4). 

630-699 (869-013-00122-2). 

700-799 (869-013-00123-1). 

800-End (869-013-00124-9). 


25.00 
29.00 
26.00 
14.00 
17.00 
18.00 

33  Parts: 

1-124 (869-013-00125-7) 15.00 

125-199 (869-013-00126-5) 18.00 

200-End (869-013-00127-3) 20.00 

34  Parts: 

1-299 (869-013-00128-1).. 

300-399 (869-013-00129-0).. 

400-€nd (869-013-00130-3).. 


24.00 
14.00 
26.00 

10.00 


35 (869-013-00131-1).. 

36  Parts: 

1-199 (869-013-00132-0). 

200-End (869-013-00133-8).. 

37 (869-013-00134-6).. 

38  Parts: 

0-17 (869-013-00135-4). 

18-6id (869-013-00136-2).. 

39 (869-013-00137-1)  . 

40  Parts: 

1-51 (869-013-00138-9) 27.00 

52 (869-013-00139-7) 28.00 

53-60 (869-013-00140-1) 31.00 

61-80 (869-013-00141-9) 14.00 

81-85 (869-013-00142-7) 11.00 


13.00 
26.00 

15.00 


24.00 
22.00 

14.00 


86-99 (869-013-00143-5).. 

100-149 (869-013-00144-3).. 

150-189 (869-013-00145-1).. 

190-259 (869-013-00146-0). 

260-299 (869-011-00147-5).. 

300-399 (869-013-00148-6).. 

400-424 (869-013-00149-4).. 

425-699 (869-013-00150-8). 

700-789 (869-013-00151-6).. 

790-End (869-013-00152-4).. 


29.00 
30.00 
20.00 
13.00 
22.00 
13.00 
23.00 
23.00 
20.00 
22.00 


Apr. 
Apr. 


July 
My 
Ml 
July 

W» 

July 

•July 

July 

July 

July 
July 
July 

July 
July 

'July 
»July 
'July 
July 
July 
July 
July 
July 
July 

My 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
•July 
July 
July 


991 
991 

991 


991 
991 
991 
991 

991 

991 

989 
991 
991 

991 
991 
991 

991 
991 

984 
984 
984 
991 
991 
991 
991 
991 
991 

991 
991 
991 

991 
991 
991 

991 


991 
991 

991 


991 
991 
991 
991 
991 
991 
991 
991 
991 
990 
991 
991 
989 
991 
991 


41  Cttapters:  | 

1,  1-1 10  1-10 

1, 1-11  to  Appendix,  2  (2  Reserved) . 

S-6 

7„ »...., 

•  - 

9. 


13.00 
13.00 
14.00 
6.00 
4.50 
13.00 


10-17 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  t.  Pcrtj  6-19 13.00 

18,  Vol.  Ml,  Pom  20-52 13.00 

19-100 13.00 

1-100 (869-O13-00153-2) 8.50 

101 (869-013-00154-1) 22.00 

102-200 (869-013-00155-9) 11.00 

201-End (869-013-00156-7) 10.00 

42  Parts: 

•1-60 (869-013-00157-5).. 

61-399 (869-011-00158-1).. 

400-429 (869-01 1-00159-9).. 

430-End (869-011-00160-2).. 


43  Parts: 

1-999 (869-01 1-00161-1).. 

•1000-3999 (869-013-00162-1).. 

4000-lfld (869-01 1-00163-7).. 

44 (869-011-00164-5) 23.00        Oo.  1, 


17.00 

5.50 

21.00 

25.00 

19.00 
26.00 
12.00 


'Mih 
'Ml  1, 
'July  1, 
»Ju»y  1. 
'July  1. 
'July  1. 
'July  1, 
'July  1. 
'July  1, 
'July  1, 
'July  1, 
'July  1. 
July  1, 
July  1. 
July  1. 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


45  Parts: 

•1-199 (869-013-00165-6) 18.00  Oct.  1, 

200-499 „ (869-011-00166-1) 12.00  Oct.  1, 

500-1199 (869-01 1-00167-0) 26.00  Oct.  1, 

1200-End (869-011-00168-8) 18.00  Oct.  1, 

46  Parts: 

1-40 (869-011-00169-6) 14.00  Oct.  1. 

41-69 (869-01 1-0017O-O) 14.00  Oct.  1, 

70-89 (869-011-00171-8) 8.00  Oct.  1, 

90-139 (869-011-00172-6) 12.00  Oct  1. 

140-155 (869-011-00173-4) 13.00  Oct.  1, 

156-165 (869-011-00174-2) 14.00  Oct  1. 

166-199 (869-011-00175-1) 1,4.00  Oct.  1, 

•200-499 (869-013-00176-1) 20.00  Oct.  1, 

500-End. (869-011-00177-7) 11.00  Oct.  1, 

47  Parts: 

0-19 (869-011-00178-5) 19.00  Oct.  1, 

20-39 (869-011-00179-3) 18.00  Oct.  1, 

40-69 (869-011-00180-7) 9.50  Oct.  1, 

70-79 (869-011-00161-5) 18.00  Oct.  1, 

80-End (869-011-00182-3) 20.00  Oct.  1, 

48  Chapters: 

1  (Pom  1-51) (869-011-00183-1) 30.00  Oct.  1, 

1  (Pom  52-99) (869-01 1-00184-O) 19.00  Oct.  1, 

2  (Pons  201-251) (869-011-00185-8) 19.00  Oct.  1, 

2  (Pom  252-299) (869-011-00186-6) 15.00  Oct.  1. 

3-6 (869-011-00187-4) 19.00  Oct  1, 

7-14 (869-011-00188-2) 26.00  Oct.  1, 

15-€nd (869-011-00189-1) 29.00  Oct.  1, 

49  Parts: 

1-99 (869-011-00190-4) 14.00  Oct.  1. 

100-177 (869-011-00191-2) 27.00  Oct.  1, 

178-199 (869-011-00192-1) 22.00  Oct.  1, 

200-399 (869-011-00193-9) 21.00  Oct.  1, 

400-999 (869-011-00194-7) 26.00  Oct.  1, 

1000-1199 (869-011-00195-5) 17.00  Oct.  1, 

1200-fed (869-01 1-00196-3) 19.00  Oct  1, 

50  Parts: 

1-199 (869-011-00197-1) 20  00  Oct  1, 

200-599 (869-011-00198-0) 16.00  Oct  1, 

600-tnd (869-011-00199-8) 15.00  Odl, 

CFR  Index  and  FmCngs 

Aids (869-013-00053-6) 30.00  Jon.  1,  1991 


984 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
990 
991 
991 
991 

991 
990 
990 
990 

990 
991 
990 

990 

991 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 
991 
990 

990 
990 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 

990 
990 
990 
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THt*                                   stock  NumlMr  Pile*       Revision  Oat* 

Complete  1991  CFR  s« 620.00  1991 

MicFcrfidie  CFR  EdHion: 

Conplat*  set  (one-time  maKng) 185.00  198S 

Compiele  set  (one-time  moKng) 185.00  1989 

Subscription  (mailed  as  issued) 188.00  1990 

Subscription  (mailed  as  issued) 188.00  1991 


Titia 


Stocti  Number 


Individual  copies 2.00 


Prico       Revision  Date 


1991 


'  Bkoum  W*  3  is  or  oramal  eomplotlon,  rtiis  votunw  ond  ol  previout  volumet  should  be 
relairad  as  a  ptrrnontnl  rttannce  source. 

'The  July  1.  1985  cdMon  o<  32  CHt  Paris  1-189  contains  o  note  only  for  Ports  1-39 
inclusive.  For  the  full  text  of  the  Defenso  Acquisition  Regulotions  in  Ports  1-39,  consult  the 
three  CFR  vohimes  issued  as  of  Juty  1.  1984.  contoininf  ttiose  pons. 

'The  July  1,  198S  idHion  of  41  CFR  Ooptors  1-100  contain]  o  mit  only  for  Chapters  1  to 
49  ieclHsive.  For  Ike  M  text  of  procurtnwnt  requkitions  in  Chapters  1  to  49,  consult  the  eleven 
CFReotwaetiHeedeief  July  1,  1984  contoinmi;  those  choptars. 

*Ne  eNNiAReeM  to  Ihit  volume  wort  promolgoted  iurmg  ttw  period  Jon.  1,  1987  to  Dec. 
31.  mClkeORvalMeeiMuedJanuory  1.  1987.  should  be  retained. 

*Ne  eeieaAMals  to  Mi  ntumt  wore  promulpotad  iumg  the  period  Apr.  1,  1990  to  Mar. 
31,  1991.1lieCHtvoiMwiHMd«prill,  1990,  should  be  retained. 

*Ne  aeieadkMnti  to  Ms  voiunie  were  promulqmed  during  the  period  July  1,  1989  to  June 
30.  1991.  The  CFR  volume  issued  July  1,  1989.  should  be  retoined. 

^  No  omewtwonts  te  this  volume  were  promulgated  during  the  period  July  I.  1990  to  June 
30,  1991.  The  CFR  vofume  issued  July  1,  1990.  should  be  retained. 


1991 


UMI 


ay,  December  2,  1991  /  Reader  Aids 


nti* 


stock  Number 


Prtc*       Revision  Data 


J991 


Individual  copiM 2.00 

'  BacQuw  fitte  3  is  an  annual  conipilatian,  this  yolunw  and  ol  previous  volumes  should  be 
etoined  as  a  pennonenl  retarence  source. 

'The  My  1.  1985  cdMon  o<  32  OK  Purls  1-189  contoins  a  note  only  for  Parts  1-39 
ndusive.  For  the  hii  text  o(  Ihe  Defense  Acquisition  Reguiotions  in  Ports  1-39,  consult  the 
hree  CFR  volumes  issued  as  of  July  I,  1984.  contoining  those  ports. 

'The  July  1,  198S  edHion  o(  41  OR  Chapters  1-100  contains  o  note  only  for  Chapters  1  to 
19  inclusive.  For  Ihe  h4  text  ol  procurement  re^jkitions  in  Chapters  1  to  49,  consult  the  eleven 
7R  volumes  issued  as  of  July  1 ,  1984  contoininq  those  chapters. 

*  No  amen<>iients  to  this  volume  were  promulgoted  during  Ihe  period  Jon.  1,  1987  to  Dec. 
IT,  1990.  The  CFR  volume  issu«)  January  1,  1987.  should  be  retained. 

*  No  amen^nents  to  this  volume  were  promulgated  during  tiw  period  Apr.  1 ,  1990  to  Mar. 
n,  1991.  The  CFR  volume  issued  Aprj  I,  1990,  should  be  retained. 

*  No  amen«tnents  to  this  volume  were  promulgoted  during  the  period  July  1,  1989  to  June 
m.  1991.  The  CFR  volume  issued  July  1,  1989,  should  be  retoined. 

'  No  ometidments  te  this  volume  were  promulgated  during  the  period  July  I,  1990  to  June 
iO,  1991.  The  CFR  volume  issued  July  1,  1990.  should  be  retained. 
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TABLE  OF  EFFECTTVE  DATES  AND  TIME  PERIODS— DECEMBER  1991 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  thp 
first  issue  of  each  month. 


Date  Of  FH 

PUBUCATKW 


Decemt)er2 


December  18 


December  19 


December  20 


December  23 


December  24 


December  26 


IS  DAYS  afteh 

PUBUCATION 


30  DAYS  AFTER 
PUBUCATION 


45  DAYS  AFTER 
PUBLICATION 


60  DAYS  AFTER 
PUBUCATION 


December  17 


Jarmary  2 


January  16 


January  31 


January2 


•January  17 


February  3 


February  18 


JanuaiyS 


January  21 


Februarys 


February  18 


Jamiarye 


JafXiary  21 


February  3 


February  18 


January  7 


January  22 


February  6 


February  21 


January  8 


January  23 


February  7 


February  24 


January  10 


January  27 


February  10 


February  24 


90  DAYS  AFTER 
PUBLICATKIN 


Marct)2 


Decembers 

December  18 

January2 

January  17 

Februarys 

March  3 

!    December4 

December  19 

Januarys 

January  21 

FebmaryS 

March  4 

Decembers 

December  20 

Januarys 

January  21 

February  S 

March  5 

Decembers 

December  23 

January  6 

January  21 

Febniary4 

March6 

I    December9 

December  24 

Januarys 

January  23 

February  7 

March  9 

December  10 

December  26 

January9 

January  24 

FebniarylO 

March  10 

December  11 

December  26 

January  10 

January  27 

February  10 

March  11 

December  12 

December  27 

JarHiary  13 

January  27 

February  10 

March  12 

December  13 

December  30 

January  13 

January  27 

February  1 1 

March  13 

December  16 

December  31 

January  15 

January  30 

Febniary14 

March  16 

December  17 

January2 

January  16 

January  31 

Febnjary  18 

March  17 

March  18 


March  19 


March  20 


March  23 


March  24 


March  26 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Fiegister  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  *iiih  me  date  ot  putjticaiion 
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specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  fihns,  and 
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approximately  196  volumes  contains  th«  annual  codification  of 
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Commerce  Department 

See  International  Trade  Administration 
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Cross-margining  program  with  Options  Clearing  Corp^ 
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expansion,  61406 
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department  of  agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV-91-432FR] 

Increase  in  1991-92  Budgeted 
Expenditures  Under  the  Marketing 
Order  Covering  Oranges,  Grapefruit, 
Tangerines,  and  Tangelcs  Grown  in 
Florida 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases 
authorized  expenditures  by  $6,000  for 
the  1991-92  fiscal  year  (August  1-July 
31)  under  Marketing  Order  No.  905.  This 
action  increases  authorized 
expenditures  to  $216,000,  up  from 
$210,000.  The  $6,000  vk^ill  be  added  to  the 
"Appropriated  Reserve"  which  was 
created  to  be  utilized  this  season  for  a 
"Mexico-Texas  Citrus  Tour,"  scheduled 
to  take  place  in  March  1992.  This 
season,  the  tour  will  encompass  the 
Texas  Valley  and  the  citrus  producing 
regions  of  Mexico. 

This  action  is  needed  for  the  Citrus 
Administrative  Committee  (committee) 
to  pay  additional  anticipated  expenses 
associated  with  the  tour.  The 
committee's  initial  cost  estimate  of 
$20,000  for  this  purpose  was  not 
adequate  to  cover  the  cost.  The  action 
will  enable  the  committee  to  continue  to 
perform  its  duties  and  the  marketing 
order  to  operate. 

EFFECTIVE  DATE:  August  1, 1991  through 
July  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  252&-S,  Washington, 


DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPt^MENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  The  agreement  and  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  100  citrus  handlers 
subject  to  regulation  under  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  10,200 
producers  of  these  fruits  in  Florida. 
Small  agricultiu-al  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
minority  of  these  handlers  and  a 
majority  of  these  producers  may  be 
classified  as  small  entities. 

A  final  rule  was  published  in  the 
Federal  Register  [56  FR  32061,  )uly  15, 
1991),  authorizing  expenditures  of 
$210,000  and  an  assessment  rate  of 
$0.0025  per  Vs  bushel  carton  of  fresh 
fruit  shipped  under  M.O.  905  for  the 
fiscal  year  ending  July  31, 1992. 


The  proposed  rule  concerning  this 
increase  was  published  in  the  Federal 
Register  (56  FR  50677,  October  8, 1991). 
That  rule  requested  that  interested 
persons  file  comments  by  November  7, 
1991.  No  comments  were  received. 

The  Citrus  Administrative  Conunittee 
(committee)  met  on  September  10. 1991. 
and  unanimously  recommended  a  $6,000 
increase  in  1991-92  budgeted 
expenditures  to  $216,000,  up  from  the 
$210,000  currently  authorized.  The  $6,000 
will  be  added  to  the  "Appropriated 
Reserve"  which  was  created  to  be 
utilized  this  season  for  the  "Mexico- 
Texas  Citrus  Tour,"  scheduled  for 
March  1992.  This  season,  the  tour  will 
encompass  the  Texas  Valley  and  the 
citrus  producing  regions  of  Mexico.  This 
action  is  needed  by  the  committee  to^ 
pay  additional  anticipated  expenses 
associated  with  the  tour.  The 
committee's  earlier  cost  estimate  of 
$20,000  for  the  tour  was  not  adequate  to        ' 
cover  the  cost. 

The  committee  plans  to  finance  this 
additional  $6,000  of  expenses  by 
drawing  funds  from  its  reserve  fund, 
which  is  adequate  to  cover  the 
contemplated  additional  expenditures. 
Thus,  no  increase  in  the  current 
assessment  rate  is  necessary.  This 
action  will  enable  the  committee  to 
continue  to  perform  its  duties  and  the 
marketing  order  to  operate. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Based  on  the  above, 
the  Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  approval  of  the  increased 
expenditures  must  be  expedited.  The 
fiscal  year  for  this  marketing  order 
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began  on  August  1. 1991,  and  the 
committee  needs  sufficient  funds  to  pay 
its  expenses,  which  are  incurred  on  a 
continuous  Basis. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

PAFTT  905-ORANGES,  GRAPEFRUn, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  905.230  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  90&.230    Expenses  and  assessment  rate. 

Expenses  of  $216,000  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0025  per  %  bushel  carton  of 
assessable  fruit  is  established  for  the 
fiscal  year  ending  July  31. 1992.  Any 
unexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  November  25, 1991. 
Robert  C.  Kaeney, 

Deputy  Director.  Fruit  and  Vegetable 
Divisioa. 

[FR  Doc.  91-28810  Filed  12-2-fll;  8:45  am) 
BHXMQ  cooc  Mie-n-M 


7  CFR  Part  1004 

[Docket  No.  AO-16&-A65-RO-2;  DA-90- 
0031 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Order  Amendimi  Order 

AOEMCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  action  adopts  for  the 
Middle  Atlantic  Federal  milk  order  a 
plan  for  pricing  milk  on  the  basis  of  its 
nonfat  solids  content,  as  well  as  its 
volume  and  butterfat  content.  The 
differential  value  of  milk  used  in  Class  I 
and  Class  II  will  be  pooled  to  determine 
producers'  shares  of  the  higher-valued 
uses,  and  the  value  of  nonfat  solids  used 
in  Classes  II  and  III  will  be  pooled  with 
the  value  of  skim  milk  used  in  Class  I  to 
determine  the  value  of  nonfat  solids  in 
producer  milk.  The  changes  will 


incorporate  recognition  of  the  value  of 
nonfat  milk  solids  contained  in  milk 
pooled  under  the  order. 

The  amendments  to  the  order  have 
been  approved  by  cooperative 
associations  representing  more  than 
two-thirds  of  the  producers  on  the 
Middle  Atlantic  market. 
EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2968. 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456.  (202)  720- 
7183. 

SUPPl£MENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  29. 
1990;  published  July  9. 1990  (55  FR 
28052). 

Recommended  Decision:  Issued  May 
23. 1991;  published  May  31. 1991  (56  FR 
24746). 

Final  Decision:  Issued  November  5. 
1991;  published  November  14. 1991  (56 
FR  57850). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Middle 
Atlantic  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  detenninations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900),  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Middle  Atlantic  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  ndt  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 


factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that:  ' 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 


PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  1004.30  is  revised  to  read  as 
follows: 

§  1004.30    Reports  of  receipts  and 
utUizatlon. 

(a)  On  or  before  the  eighth  day  after 
the  end  of  each  month  each  handler 
with  respect  to  each  of  the  handler's 
pool  plants  shall  report  for  the  month  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 
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factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that:  ' 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order:  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-«74. 

2.  Section  1004.30  is  revised  to  read  as 
follows: 

§  1004  JO    Reports  of  rfeceipts  and 
utUiuUoa 

(a)  On  or  before  the  eighth  day  after 
the  end  of  each  month  each  handler 
with  respect  to  each  of  the  handler's 
pool  plants  shall  report  for  the  month  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 


(i)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  and  milk  received  from  a 
cooperative  association  for  which  it  is  a 
handler  pursuant  to  5 1004.9(c).  and  the 
pounds  of  nonfat  milk  solids  contained 
in  such  receipts; 

(ii)  Receipts  of  fluid  milk  prodacts  and 
bulk  fhiid  cream  products  from  other 
pool  plants;  and 

(iii)  Receipts  of  other  source  milk; 

(2)  The  quantities  of  skim  milk  and 
butterfat  in  inventories  at  the  beginning 
and  end  of  the  month  of  fluid  milk 
products  and  products  specified  in 

§  1004.40(b)(1);  and 

(3)  The  utilization  or  disposition  of  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  this  paragraph, 
showing  separately  in-area  route 
disposition,  except  filled  milk,  and  filled 
milk  route  disposition  in  the  marketing 
area: 

(b)  Eadi  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  as  required  in  paragraph  (a) 
of  this  section,  except  that  receipts  of 
milk  from  dairy  farmers  shall  be 
reported  in  lieu  of  producer  milk  and 
that  the  market  administrator  may 
waive  the  reporting  of  nonfat  milk 
solids;  such  report  shall  include  a 
separate  statement  showing  the  quantity 
of  reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  on  routes  in  the 
marketing  area; 

(c)  Each  producer-handler  and  each 
handler  pursuant  to  §  1004.9(e)  shall 
make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  prescribe;  and 

(d)  On  or  before  the  eighth  day  after 
the  end  of  each  month,  each  cooperative 
association  and/ or  a  federation  of 
cooperative  associations  shall  report 
with  respect  to  milk  for  which  it  is  a 
handler  pursuant  to  §  1004.9  (b)  or  (c)  as 
fallows: 

(1)  Receipts  of  skim  milk,  butterfat 
and  nonfat  milk  solida  from  producers; 

(2)  Utilization  of  skim  milk,  butterfat 
and  nonfat  milk  solids  diverted  to 
nonpool  plants;  and 

(3)  The  quantities  of  skim  milk, 
butterfat  and  nonfat  milk  sulids 
delivered  to  each  pool  plant  of  another 
handler. 

3.  Section  1(X>4.32  Other  reports,  is 
amended  by  revising  paragraphs 
(aMl)(iii),  (a)(2)  and  (d)(2)  to  read  as 
follows: 

Sia04.a2    Otiwrraporta. 

(a)  •  •  • 
(1)  *  *  * 


(iii)  The  average  butterfat  content  and 
average  nonfat  milk  solids  content  of 
Bu<^  nilk;  and 
*       •        •       •        • 

(2]  Such  other  information  with 
respect  to  receipts  and  utilization  of 
butterfat  skim  milk  and  nonfat  milk 
solida  as  the  market  administrator  shall 
prescribe. 

(dr  •  * 

(2)  The  total  pounds  of  milk  involved 
in  the  transaction,  and  the  average 
butterfat  and  nonfat  milk  solids  content 
of  such  milk;  and 

***** 

4.  Section  1004.50  Qass  and 
component  prices,  is  amended  by  adding 
new  paragraphs  (d)  throu^  (f).  to  read 
as  follows: 

§  1004.50    Ciass  and  compontnt  prices. 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  a  figure  computed  as 
follows: 

(1)  Compute  a  butterfat  differential 
per  1  percent  butterfat  by  multiplying 
the  simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
soore)  bmtter  by  1.38,  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  the  average  price  per 
hundredweight,  at  test  for 
manufacturing  grade  milk.  LoJb.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  by  0XJ2S.  The  butter  price  means 
the  simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

(2)  Multiply  the  butterfat  differential 
obtained  in  paragraph  (d)(1)  of  this 
section  by  3.5.  and  subtract  the  resulting 
amount  from  the  Class  III  price; 

(3)  Divide  the  value  obtained  from  the 
calculations  of  paragraph  (d)(2)  of  this 
section  by  100;  and 

(4)  Add  to  the  resulting  amount  the 
butterfat  differential  computed  in 
para^aph  (d)(1)  of  this  section.  The  sum 
thereof  shall  be  the  price  per  pound  for 
producer  butterfat  for  the  month. 

(e)  Nonfat  milk  solids  price.  The  price 
per  pound  for  nonfat  milk  solids  shall  be 
computed  by  subtracting  from  th«  Class 
III  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 


average  percentage  of  nonfat  milk  solids 
in  all  producer  milk  for  the  month. 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be  the 
Class  in  price  for  the  month  adjusted  to 
remove  the  value  of  3.5  percent  butterfat 
and  rounded  to  the  nearest  cent.  Such 
adjustment  shall  be  computed  by 
multiplying  the  butterfat  differential 
pursuant  to  paragraph  (d)(1)  of  this 
section  by  3.5  and  subtracting  the  result 
from  the  Qass  III  price. 

5.  Section  1004.51  Basic  formula 
prices,  is  amended  by  revising  the  last 
sentence  of  paragraph  (a)  to  read  as 
follows:  "For  such  adjustment  the 
butterfat  differential  pursuant  to 
S  1004.50  (d)(1),  rounded  to  the  nearest 
cent  shall  be  used." 

&  Section ,100453  is  amended  by 
revising  the  section  heading  and 
paragraph  (aX3)  to  read  as  foUows: 


§  100433    Announcement  of  class 
•nd  component  pnces. 


(«)*** 

(3)  The  prices  for  butterfat  and  skim 
milk  computed  pursuant  to  i  1004.5Q(d} 
and(f). 
•       •       •       •       • 

7.  Section  1004.54  is  revised  to  read  ss 
follows: 

{1004.54    Equtvalent  prices  or  Indexes. 

If  for  any  reason  a  price  or  pridog 

constituent  required  by  tiiis  order  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  order,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pndng 
constituent  diat  is  required. 

8.  The  heading  "Uniform  Prices" 
before  %  1004.00  is  changed  to  read 
"Differential  Pool  and  Handler 
Obligations." 

a  Section  1004.00  is  revised  to  read  as 
follows: 


S  1004.60    Haranefs  wstoe  of  i 
computing  unHorm  prices. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  {  1004.9(a)  with  respect  to 
each  of  such  handler's  pool  plants,  and 
for  each  handler  defined  in  %  1004.9  (b) 
and  (c).  an  obligation  to  the  pool 
computed  by  adding  the  following 
values: 

(a)  The  pounds  of  milk  received  from 
a  cooperative  association  as  a  handler 
pursuant  to  S  1004.9(c)  and  allocated  to 
Class  I  pursuant  to  S  1004.44(a)(14)  and 
the  corresponding  step  of  \  1004.44(b). 
and  the  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 
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§  1004.44.  both  multiplied  by  the 
difference  between  the  Class  I  price 
(adjusted  pursuant  to  S  1004.52)  and  the 
Class  III  price; 

(b)  The  pounds  of  milk  received  from 
a  cooperative  association  as  a  handler 
pursuant  to  S  1004.9(c]  and  allocated  to 
Class  II  pursuant  to  S  10G4.44(a](14]  and 
the  corresponding  step  of  S  1004.44(b), 
and  the  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

§  1004.44.  both  multiplied  by  the 
difference  between  the  Class  II  price 
and  Class  III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

1 1004.44(a)(15)  and  the  value  of  the 
corresponding  pounds  of  nonfat  milk 
solids  associated  with  the  skim  milk 
subtracted  from  Class  U  and  Class  III 
pursuant  to  §  1004.44(a)(15].  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  solids  in  the  handler's  receipts  of 
producer  skim  milk  during  the  month,  as 
follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  i  1004.44(a)(15]  and  the 
corresponding  step  of  S  1004.44(b), 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  9  1004.44(a)(15) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  poimds  of  overage 
subtracted  from  Class  I  pursuant  to 

5  1004.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  S  1004.44(a)(15)  and  the 
corresponding  step  of  S  1004.44(b) 
multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  III  price, 
plus  the  pounds  of  nonfat  milk  solids  in 
skim  milk  subtracted  from  Class  II 
pursuant  to  S  1004.44(a)(15)  multiplied 
by  the  nonfat  milk  solids  price,  plus  the 
butterfat  pounds  of  overage  subtracted 
from  Class  11  pursuant  to  §  1004.44(b) 
multiplied  by  the  butterfat  price; 

(3)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  overage  subtracted  from  Class 
III  pursuant  to  S  1004.44(a)(15) 
multiplied  by  the  nonfat  milk  solids 
price,  plus  the  butterfat  pounds  of 
overage  subtracted  from  Class  III 
pursuant  to  S  1004.44(b)  multiplied  by 
the  butterfat  price; 

(d)  For  the  first  month  that  this 
paragraph  is  effective,  the  value  of  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  II  pursuant  to  S  1004.44(a)(10)  and 
the  corresponding  step  of  1 1004.44(b), 
as  follows: 


(1)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1004.44(a)(10)  and 
the  corresponding  step  of  S  1004.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  difference  between  the 
current  month's  Class  I  price  and  the 
previous  month's  Class  III  price; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  S  1004.44(a)(10]  and 
the  corresponding  step  of  S  1004.44(b)  at 
the  difference  between  the  current 
month's  Class  II  price  and  the  Class  III 
price  for  the  previous  month; 

(e)  For  the  second  and  subsequent 
months  that  this  paragraph  is  effective, 
the  value  of  the  product  poimds,  skim 
milk,  and  butterfat  subtracted  from 
Class  I  or  Class  II  pursuant  to 

1 1004.44(a)(10)  and  the  corresponding 
step  of  S  1004.44(b),  and  the  value  of  the 
pounds  of  nonfat  milk  solids  associated 
with  the  skim  milk  subtracted  from 
Class  II  pursuant  to  §  1004.44(a)(10), 
computed  by  multiplying  the  skim  milk 
pounds  so  subtracted  by  the  percentage 
of  nonfat  milk  solids  in  the  handler's 
receipts  of  producer  skim  milk  during 
the  previous  month,  as  follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1004.44(a)(10)  and 
the  corresponding  step  of  §  1004.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month's  Class  I- 
Class  III  price  difference  and  the  current 
month's  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month's  nonfat  milk  solids  and 
butterfat  prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  S  1004.44(a)(10)  and 
the  corresponding  step  of  9  1004.44(b)  at 
the  current  month's  Class  Il-Class  III 
price  difference  and  the  current  month's 
nonfat  milk  solids  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month's  nonfat  milk  solids  and 
butterfat  prices; 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a)(8)  (i) 
through  (iv),  and  the  corresponding  step 
of  9  1004.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month's 
Class  I-Class  III  price  difference; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a)(8)  (v) 
and  (vi)  and  the  corresponding  step  of 

9  1004.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month's  Class  I-Class  III  price 
difference; 


(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1004.44(a)(12)  and 
the  corresponding  step  of  §  1004.44(b). 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month's  Class  I-Class  III 
price  difference; 

(i)  The  pounds  of  skim  milk  received 
from  a  cooperative  association  as  a 
handler  pursuant  to  9  1004.9(c)  and 
allocated  to  Class  I  pursuant  to 
9  1004.44(a)(14),  and  the  pounds  of 
producer  milk  in  Class  I  as  determined 
pursuant  to  9  1004.44,  both  multiplied  by 
the  skim  milk  price  for  the  month 
computed  pursuant  to  9  1004.50(f); 

(j)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  in  receipts  allocated  to  Class 
II  and  Class  III  pursuant  to 
9  1004.44(a)(14)  and  in  producer  milk 
classified  as  Class  II  and  Class  III 
pursuant  to  9  1004.44,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  solids  in  the  handler's  receipts  of 
producer  skim  milk  during  the  month  for 
each  report  filed,  separately,  the  result 
to  be  multiplied  by  the  nonfat  milk 
solids  price  for  the  month  computed 
pursuant  to  9  1004.50(e). 

10.  Section  1004.61  is  revised  to  read 
as  follows: 

§  1004.61    Computation  of  weighted 
average  differential  price,  weighted 
average  differential  price  for  base  milk,  and 
producer  nonfat  milk  solids  price. 

For  each  month  the  market 
administrator  shall  compute  a  "weighted 
average  differential  price",  a  "weighted 
average  differential  price  for  base  milk" 
received  from  producers,  and  a 
"producer  nonfat  milk  solids  price",  and 
follows: 

(a)  The  "weighted  average  differential 
price"  shall  be  the  result  of  the  following 
computations: 

(1)  Combine  into  one  total: 

(i)  The  value  computed  pursuant  to 
9  1004.60  (a)  through  (h)  for  all  handlers 
who  filed  the  reports  prescribed  by 
9  1004.30  for  the  month  and  who  made 
the  payments  pursuant  to  9  1004.71  for 
the  preceding  month; 

(ii)  An  amount  equal  to  the  total  value 
of  the  location  differentials  computed 
pursuant  to  9  1004.75; 
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(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1004.44(a)(12)  and 
the  corresponding  step  of  §  1004.44(b). 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month's  Class  I-Class  III 
price  difference; 

(i)  The  pounds  of  skim  milk  received 
from  a  cooperative  association  as  a 
handler  pursuant  to  §  1004.9(c)  and 
allocated  to  Class  I  pursuant  to 
S  1004.44(a)(14),  and  the  pounds  of 
producer  milk  in  Class  I  as  determined 
pursuant  to  §  1004.44,  both  multiplied  by 
the  skim  milk  price  for  the  month 
computed  pursuant  to  S  1004.50(f): 

(j)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  in  receipts  allocated  to  Class 
II  and  Class  III  pursuant  to 
S  1004.44{a)(14)  and  in  producer  milk 
classiHed  as  Class  II  and  Class  III 
pursuant  to  §  1004.44,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  solids  in  the  handler's  receipts  of 
producer  skim  milk  during  the  month  for 
each  report  filed,  separately,  the  result 
to  be  multiplied  by  the  nonfat  milk 
solids  price  for  the  month  computed 
pursuant  to  S  1004.50(e). 

10.  Section  1004.61  is  revised  to  read 
as  follows: 

§  1 004.6 1    Computation  of  weighted 
average  differential  price,  weighted 
average  differentiai  price  for  base  milk,  and 
producer  nonfat  milk  solids  price. 

For  each  month  the  market 
administrator  shall  compute  a  "weighted 
average  differential  price",  a  "weighted 
average  differential  price  for  base  milk" 
received  from  producers,  and  a 
"producer  nonfat  milk  solids  price",  and 
follows: 

(a)  The  "weighted  average  differential 
price"  shall  be  the  result  of  the  following 
computations: 

(1)  Combine  into  one  total: 

(i)  The  value  computed  pursuant  to 
S  1004.60  (a)  through  (h)  for  all  handlers 
who  filed  the  reports  prescribed  by 
§  1004.30  for  the  month  and  who  made 
the  payments  pursuant  to  §  1004.71  for 
the  preceding  month; 

(ii)  An  amount  equal  to  the  total  value 
of  the  location  differentials  computed 
pursuant  to  §  1004.75; 
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(iii)  An  amount  equal  to  not  less  than 
one-half  of  the  unobligated  balance  in 
tbe  producer-settlement  fund. 

(2)  Divide  the  total  value  calculated 
under  para^aph  (a)(1)  of  tlas  section  by 
the  sum  of  the  following  for  all  handlers: 

(i)  The  total  hundredweight  of 
producer  milk  pursuant  to  §  1004.13 
represented  by  the  value  established 
pursuant  to  (l)(i)  of  this  paragraph;  and 

(ii)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
S  1004.60(h). 

(3)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredwei^t 
The  result  shall  be  the  "Wei^ted 
average  differential  price." 

(b)  Compute  the  "Weighted  average 
differential  price  for  base  milk"  as 
follows: 

(1)  Subtract  from  the  total  value 
calculated  pursuant  to  paragraph  (a)(1) 
of  this  section  an  amount  computed  by 
multiplying  the  hundredweight  of  milk 
for  which  a  value  is  computed  pursuant 
to  §  1004.60(h)  by  the  weighted  average 
differential  price  computed  pursuant  to 
paragraph  (a)  of  this  section;  and 

(2)  Divide  the  result  obtained  in  (b)(1) 
by  the  total  hundredweight  of  base  milk 
for  handlers  included  in  the 
computations  pursuant  to  paragraph 
(a)(l)(i)  of  this  section  and  subtract  not 
less  than  4  cents  nor  more  than  5  cents 
per  hundredweight.  The  result  shall  be 
the  "weighted  average  differ«»tial  price 
for  base  milk." 

(c)  The  "Producer  nonfat  milk  solids 
price"  to  be  paid  to  all  producers  for  tbe 
pounds  of  nonfat  milk  solids  contained 
in  their  milk  shall  be  computed  liy  the 
market  administrator  each  month  as 
follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  i  1004.60  (i)  and 
(i)  for  all  handlers  who  made  reports 
pursuant  to  §  1004.30  and  who  made 
payments  pursuant  to  S  1004.71  for  the 
preceding  month; 

(2)  Divide  the  resulting  amount  by  the 
total  pounds  of  nonfat  milk  solids  in 
producer  milk;  and 

(3)  Round  by  subtracting  a  positive 
amount  not  to  exceed  one  cent.  The 
result  is  the  "Producer  nonfat  milk  solids 
price." 

11.  Section  1004.62  is  revised  to  read 
as  follows: 

§  1004.62    Computation  of  uniform  price. 

A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weigjited 
average  differential  price  determined 
pursuant  to  S  1004.61(a)  to  the  Class  III 
price. 

12.  A  new  5 1004.63  is  added  under 
the  new  heading  "Differential  Pool  and 


Handler  Obligations."  to  read  as 
follows: 

§  1004.63    Announcement  of  weighted 
average  differential  price,  weighted 
average  dlTTerential  price  for  t>ase  milk, 
nonfat  milk  solids  price  and  producer 
fNHTfat  mMk  solids  price. 

On  or  before  the  13th  day  of  each 
month,  the  market  administrator  shall 
publicly  announce  for  the  preceding 
month  by  posting  in  a  conspicuous  place 
in  his  office  and  by  such  other  means  as 
he  deems  appropriate,  the  weighted 
average  differential  price,  the  weighted 
average  differential  price  for  tiase  milk 
and  the  producer  nonfat  milk  solids 
price  computed  pursuant  to  §  1004.61, 
and  the  price  for  nonfat  milk  solids 
computed  pursuant  to  §  10(M.50(e). 

13.  Section  1004.71  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 
and  removing  paragraph  (c): 

§  1004.71    Payments  to  tfte  producer- 

settteiwent  funC 

«         *         *        •        • 

(b)  The  sum  of: 

(1)  The  value  of  milk  received  by  such 
handler  from  producers  and  from 
cooperative  association  handlers 
pursuant  to  i  1004.9(c) «t  the  applicable 
price(s)  pursuant  to  {  1004.61  adjusted 
by  applicable  location  differentials,  less 
in  the  case  of  a  cooperative  association 
on  milk  for  which  it  is  a  handler 
pursuant  to  §  1004.9(c),  the  amount  due 
from  other  handlers  pursuant  to 

S  1004.74(d):  and 

(2)  The  value  at  the  weighted  average 
differential  price,  computed  pursuant  to 
S  1004.62,  adjusted  by  the  applicable 
location  differential  on  nonpool  milk 
pursuant  to  S  1004.75(b),  with  respect  to 
other  source  milk  for  which  a  value  was 
computed  pursuant  to  S  1004^60(h). 

S  1004.74   f Removed] 

§1004.73    (Redesignated  as  S  1004.74  and 
Antended] 

14.  Section  1004.74  is  removed, 
§  1004.73  is  re-designated  as  S  1004.74 
and  amended  by  revising  paragraphs 
(a)(2),  (c).  (d)(2)  and  (e)(2).  and  a  new 
S  1004.73  is  added,  to  read  as  follows: 

§1004.73    Vahie  Of  produce  nrilk. 

The  total  value  of  milk  received  from 
producers  during  any  month  shall  be  the 
sum  of  the  following  calculations: 

(a)  The  value  of  a  producer's  base 
milk  shall  be  the  sum  of  the  following: 

(1)  The  weighted  average  differential 
price  for  base  milk  computed  pursuant 
to  §  1004.61(b)  subject  to  the  appropriate 
plant  location  adjustment  times  the  total 
hundredweight  of  base  milk  received 
from  the  producer 


(2)  The  total  nonfat  milk  solids 
contained  in  the  producer  milk  received 
from  the  producer  multiplied  by  the 
producer  nonfat  milk  solids  pnce 
computed  pursuant  to  §  1004.61;  and 

(3)  Hie  total  butterfat  contained  in  the 
producer  milk  received  from  tbe 
producer  times  the  butterfat  price 
computed  pursuant  to  §  1004.50(d). 

(b)  The  value  of  a  producer's  excess 
milk  shall  be  the  sum  of  the  values 
computed  pursuant  to  paragraphs  (a)  (2) 
and  (3)  of  this  section. 

§  1004J4    Payments  to  producers  and  to 
cooperattve  associations. 


(a)  *   *   * 

(2)  On  or  before  the  20th  of  the 
following  month  at  not  less  than  the 
total  amount  computed  in  accordance 
with  the  provisions  set  forth  in  J  1004.73 
with  respect  to  such  milk,  subject  to  the 
following  adjustments: 
*        •        •        *        • 

(c)  In  the  case  of  milk  received  by  a 
handler  from  a  cooperative  association 
in  its  capacity  as  the  operator  of  a  pool 
plant  such  handler  shall  on  or  before  tbe 
second  day  prior  to  the  date  on  which 
payments  are  due  individual  producers, 
pay  to  such  cooperative  association  for 
milk  so  received  during  the  month,  an 
amotmt  not  less  than  the  value  of  such 
milk  computed  at  the  applicable  class 
and/or  component  prices  for  the 
location  of  the  plant  of  the  buying 
handler  and 

(d)  •  *  * 

(2)  A  final  payment  equal  to  the  total 
value  of  such  milk  computed  pursuant  (o 
S  1004.73.  adjusted  by  the  applicable 
differentials  pursuant  to  i  1004.75,  less 
the  amount  of  partial  payment  on  such 
milk. 

(e)  •  *  * 

(2)  The  total  pounds,  average  butterfat 
test  and  average  test  of  nonfat  milk 
solids  of  milk  delivered  by  the  producer. 

15.  Section  1004.75  is  revised  to  read 
as  follows: 

§1004.75    Location  differenttals  to 
prodac«rs  and  en  nonycol  mUk. 

(a)  For  milk  received  from  producers 
and  from  cooperative  association 
handlers  pursuant  to  §  1004.^c)  at  a 
plant  located  55  miles  or  more  from  the 
city  hall  in  Philadelphia.  PA.,  and  also  at 
least  75  miles  from  the  nearer  of  the  zero 
milestone  in  Washington,  DC  or  the  city 
ball  in  Baltimore,  MD.  (all  distances  to 
be  the  shortest  highway  distance  as 
determined  by  the  market 
administrator),  ttw  weighted  average 
differential  price  for  base  milk  computed 
pursuant  to  %  1004.61(b)  shall  be  reduced 
1.5  cents  for  each  10  miles  distance  or 
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fraction  thereof  that  such  plant  is  from 
the  nearest  of  such  basing  points. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1004.71  and  1004.74.  the 
weighted  average  differential  price 
computed  pursuant  to  §  1004.61(a)  shall 
be  reduced  at  the  rate  set  forth  in 
paragraph  (a)  of  this  section  applicable 
at  the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  adjusted  weighted  average 
differential  price  shall  not  be  less  than 
zero. 

16.  Section  1004.76  is  amended  by 
changing  the  reference  "1004.60(f)"  in 
paragraph  (a)(l)(i)  to  "1004.60(h)",  and 
revising  paragraph  (b)(5)  to  read  as 
follows: 

§  1004.76    Paym«nt8  by  a  tiandlcr 

operating  a  partially  regulated  distributing 

piant 

•         «        *        *        • 

(b)  *  *  * 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
uniform  price  computed  pursuant  to 
§  1004.62,  and  add  for  the  quantity  of 
reconstituted  skim  milk  speciHed  in 
paragraph  (b)(3)  of  this  section  its  value 
computed  at  the  Class  I  price  less  the 
value  of  such  milk  at  the  Class  III  price 
(except  that  the  Class  I  price  and  the 
uniform  price  shall  be  adjusted  for  the 
location  of  the  nonpool  plant  and  shall 
not  be  less  than  the  Class  III  price). 

§1004.85    (Amended] 

17.  In  §  1004.85.  paragraph  (a)  is 
amended  by  changing  the  reference 
"§  1004.60  (d)  and  (f)"  to  "5  1004.60  (f) 
and  (h)." 

18.  Section  1004.86  is  revised  to  read 
as  follows: 

§  1004.86    Deductions  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  making 
payments  directly  to  producers  for  milk 
(other  than  milk  of  his  own  production) 
pursuant  to  §  1004.74(a)  shall  deduct  5 
cents  per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
and  shall  pay  such  deductions  to  the 
market  administrator  on  or  before  the 
20th  day  after  the  end  of  the  month. 
Such  money  shall  be  expended  by  the 
market  administrator  to  provide  market 
information  and  to  verify  or  establish 
the  weights,  samples  and  tests  of  milk  of 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association; 
and 

(b)  In  the  case  of  producers  for  whom 
the  Secretary  determines  a  cooperative 
association  is  actually  performing  the 
services  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall  make,  in  lieu 


of  the  deduction  specified  in  paragraph 
(a)  of  this  section,  such  deductions  from 
the  payments  to  be  made  directly  to 
such  producer  pursuant  to  S  1004.74(a) 
as  are  authorized  by  such  producers  on 
or  before  the  18th  day  after  the  end  of 
each  month  and  pay  such  deductions  to 
the  cooperative  rendering  such  services. 

Signed  at  Washington.  DC.  on:  Noveml>er 
25.1991. 

)ohii  E.  Frydenlund, 

Deputy  Assistant  Secretary  Marketing  and 
Inspection  Services. 
[FR  Doc.  91-28808  Filed  12-2-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 19,  20, 30, 31, 32, 34, 
35. 39,  40,  50, 61  and  70 

RIN  3150-AA38 

Standards  for  Protection  Against 
Radiation;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  May  21, 1991  (56  FR  23360). 
that  amended  10  CFR  part  20  to  include 
the  NRC's  revised  standards  for 
protection  against  ionizing  radiation. 
This  action  is  necessary  to  correct  minor 
printing  errors  and  omissions. 
EFFECTIVE  date:  June  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Chief.  Rules  Review 
Section,  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  301-492-7758. 

1.  On  page  23360,  first  column,  in  the 
"EFFECTIVE  DATE"  entry,  insert  "on  June 
20, 1991."  in  place  of  "(30  days  after 
publication  in  the  Federal  Register)." 

§20.1005    (Corrected] 

2.  On  page  23395,  second  column,  in 
the  second  line  of  S  20.1005(a),  the  "(b)" 
between  "."  and  "One"  begins  a  new 
paragraph  and  should  be  placed  one  line 
down  and  indented. 

§20.1302    (Corrw:ted] 

3.  On  page  23398,  second  column,  in 
the  eighth  line  of  S  20.1302(c).  "aerosal" 
should  read  "aerosol." 

§20.2401    (Corrected] 

4.  On  page  23408,  third  column,  in  the 
fourth  line  of  §  20.2401(c),  "quilty" 
should  read  "guilty." 


Appwidix  B  to  §§  20.1001-20.2401 
(Con-ectedl 

5.  On  page  23409,  third  column,  in  the 
twelfth  line  of  the  Introduction  to 
appendix  B  to  §§  20.1001-20.2401,  add 
"for  D"  between  "days,"  and  "for." 

6.  On  page  23410,  in  the  last  line  of  the 
first  column,  "/ALIuu)"  should  read 

"/  AU„)." 

Appendix  C  to  §§  20.1001-20.2401 
[Corrected] 

7.  On  page  23488,  in  footnote  1  of 
appendix  C  to  §  20.1001-20.2401,  in  the 
third  column.  "w^iCi,"  which  appears 
twice  in  line  6  and  once  in  line  9,  should- 
read  "jxCi." 

§31 J    (Corrected] 

8.  On  page  23471,  in  the  last  two  lines 
of  amendatory  instruction  21  (§  31.5), 
"20.1201  and  20.1202"  should  read 
"20.2201  and  20.2202." 

§31.7    [Corrected] 

9.  On  page  23471,  in  the  last  two  lines 
of  amendatory  instruction  22  (§  31.7), 
"20.1201  and  20.1202"  should  read 
"20.2201  and  20.2202." 

§31.10    (Corrected] 

10.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  23 

(5  31.10(b)(1)).  "20.1001"  should  read 
"20.2001." 

11.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  24 

(5  31.10(b)(3)).  "20.1001,  20.1201,  and 
20.1202"  should  read  "20.2001.  20.2201. 
and  20.2202." 

§31.11    (Corrected] 

12.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  25  (§  31.11(c)(5)), 
"20.1001"  should  read  "20.2001." 

13.  On  page  23471.  in  the  last  line  of 
amendatory  instruction  26  (§  31.11(f)). 
"20.1001.  20.1201.  and  20.1202"  should 
rpad  "20.2001.  20.2201,  and  20.2202." 

§5a73    (Corrected] 

14.  On  page  23474,  first  column,  in 
S  50.73(a)(2)(ix),  "20.405(a)(5)"  should 
read  "20.405(a)(l)(v)"  and 
"20.1203(a)(3)"  should  read 
"20.2203(a)(3)." 

§61.52    (Corrected] 

15.  On  page  23474,  in  the  last  line  of 
amendatory  instruction  61  (§  61.52), 
"20.301  and  20.302"  should  read  "20.1301 
and  20.1302." 

Dated  at  Rockville.  Maryland  the  25th  day 
of  November,  1991. 


)ecember  3.  1991  /  Rules  and  Regulations 


d  in  paragraph 
leductions  from 
;  directly  to 
to  §  1004.74(a) 
h  producers  on 
ter  the  end  of 
h  deductions  to 
g  such  services. 

2,  on:  Novemlier 


Marketing  and 
2-91:  8:45  am] 


»Y 


30,  31, 32,  34, 

I 


>n  Against 

itory 

tction. 

nt  corrects  a 

he  Federal 

1  (56  FR  23360). 

irt  20  to  include 

lards  for 

ing  radiation. 

r  to  correct  minor 

isions. 

),  1991. 

ION  contact: 

Rules  Review 
ilications  Branch. 
Information  and 
)ffice  of 

iclear  Regulatory 
an.  DC  20555, 
J. 

t  column,  in  the 
I,  insert  "on  June 
)0  days  after 
ral  Register)." 

end  column,  in 
1005(a).  the  "(b)" 
begins  a  new 
>e  placed  one  line 


ond  column,  in 
302(c),  "aerosal" 


rd  column,  in  the 
;c).  "quilty" 


Appendix  B  to  §§  20.1001-20^401 
[Coffcfdl 

5.  On  page  23409,  third  column,  in  the 
twelfth  line  of  the  Introduction  to 
appendix  B  to  §§  20.1001-20.2401,  add 
"for  D"  between  "days,"  and  "for." 

6.  On  page  23410,  in  the  last  line  of  the 
first  column,  "/ALIuu)"  should  read 

"/  AU„)." 

Appendix  C  to  §§  20.1001-20.2401 
[Corrected] 

7.  On  page  23468,  in  footnote  1  of 
appendix  C  to  5  20.1001-20.2401,  in  the 
third  column,  "wfiCi."  which  appears 
twice  in  line  6  and  once  in  line  9.  should 
read  "fiCi." 

S31.5    [Corrected] 

8.  On  page  23471,  in  the  last  two  lines 
of  amendatory  instruction  21  (8  31.5). 
"20.1201  and  20.1202"  should  read 
"20.2201  and  20.2202." 

931.7    [Corrected] 

9.  On  page  23471,  in  the  last  two  lines 
of  amendatory  instruction  22  (§  31.7). 
"20.1201  and  20.1202"  should  read 
"20.2201  and  20.2202." 

S  31.10    [Corrected] 

10.  On  page  23471.  in  the  last  line  of 
amendatory  instruction  23 

(§  31.10(b)(1)).  "20.1001"  should  read 
"20.2001." 

11.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  24 

(5  31.10(b)(3)),  "20.1001,  20.1201,  and 
20.1202"  should  read  "20.2001,  20.2201, 
and  20.2202." 

S  31.11    [Corrected] 

12.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  25  (§  31.11(c)(5)), 
"20.1001"  should  read  "20.2001." 

13.  On  page  23471,  in  the  last  line  of 
amendatory  instruction  26  (§  31.11(f)), 
"20.1001,  20.1201,  and  20.1202"  should 
read  "20.2001,  20.2201,  and  20.2202." 

S5a73    [Corrected] 

14.  On  page  23474,  First  column,  in 
S  50.73(a)(2)(ix),  "20.405(a)(5)"  should 
read  "20.405(a)(l){v)"  and 
"20.1203(a)(3)"  should  read 
"20.2203(a)(3)." 

§61.52    [Corrected] 

15.  On  page  23474,  in  the  last  line  of 
amendatory  instruction  61  (§  61.52), 
"20.301  and  20.302"  should  read  "20.1301 
and  20.1302." 

Dated  at  Rockville.  Maryland  the  25th  day 
of  November.  1991. 
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For  the  Nuclear  Regulatory  Commission. 
Oonnie  H.  Grimsley. 

Director.  Division  of  Freedom  of  Information 

and  Publications  Services,  Office  of 

Administration. 

(PR  Doc.  91-28805  Filed  12-2-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-230-AD;  Amdt  39- 
8106;  AD  91-25-06] 


Airworttilness  Directives;  Boeing 
Model  737-300,  737-400,  and  737-500 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
300.  737-400.  and  737-500  series 
airplanes.  This  amendment  requires 
inspection  of  each  thrust  reverser 
auxiliary  track,  track  liner,  and  slider 
fitting;  and  repair  or  replacement,  if 
necessary.  This  action  is  prompted  by 
two  recent  in-flight  incidents  in  which  a 
thrust  reverser  translating  sleeve  panel 
separated  from  the  airplane.  This 
condition,  if  not  corrected,  could  result 
in  separation  of  the  sleeve  panel  and 
subsequent  damage  to  the  airplane 
control  surfaces  and/or  fuselage,  with 
possible  loss  of  flight  control  capability 
or  cabin  pressure. 

DATES:  Effective  December  18, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18,1991. 

ADDRESSES:  The  applicable  service 
inforniation  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bernard  M.  Gonzalez.  Seattle 
Aircraft  Certification  Office.  Propulsion 
Branch.  ANM-140S;  telephone  (206)  227- 
2682.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 


Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  Recently, 
a  Boeing  Model  737-300  was  involved  in 
an  incident  in  which  a  thrust  reverser 
translating  sleeve  panel  broke  loose  and 
impacted  the  airplane  wing,  fuselage, 
and  the  vertical  and  horizontal 
stabilizers.  Several  cabin  windows  were 
struck  by  the  panel;  a  window  seal  was 
damaged,  resulting  in  air  leakage.  In  a 
previous  incident,  a  portion  of  the  No.  1 
engine  left-hand  thrust  reverser  sleeve 
separated  inflight  without  impacting  the 
airplane.  The  failure  of  this  panel  has 
been  attributed  to  premature  wear  of  the 
thrust  reverser  auxiliary  track  liners  and 
slider  fittings.  Such  premature  wear 
reduces  slider  engagement  in  the  track 
until  the  slider  falls  out  of  the  track, 
which  may  result  in  the  separation  of 
the  translating  sleeve.  This  condition,  if 
allowed  to  exist,  could  result  in  damage 
to  the  airplane  control  surfaces  or 
damage  to  the  fuselage,  with  possible 
loss  of  flight  control  capability  or  cabin 
pressure. 

The  FAA  has  reviewed  and  approved 
a  Boeing  Service  Letter  Number  737-SL- 
78-22  (as  sent  by  telex  M-7272-91-7201), 
dated  November  6. 1991,  which 
describes  procedures  for  inspections  of 
each  lower  thrust  reverser  auxiliary 
track  liner  and  slider  fitting  to  determine 
the  ability  of  the  slider  to  remain  in  the 
track.  In  addition,  the  FAA  has 
reviewed  and  approved  Boeing  Service 
Bulletin  737-78-1048,  Revision  1,  dated 
February  22. 1990,  which  describes 
procedures  for  inspection  of  each  upper 
and  lower  thrust  reverser  auxiliary 
track,  the  liners,  and  slider  fittings  for 
wear,  replacement  of  the  liner,  and,  if 
necessary,  rework  or  replacement  of 
slider  fittings  and  the  auxiliary  tracks. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
repetitive  inspections  of  the  thrust 
reverser  auxiliary  tracks,  liners,  and 
slider  fittings,  in  accordance  with  Boeing 
Service  Letter  Number  737-SL^78-22. 
This  AD  also  requires  replacement  of 
the  track  liners  and,  if  necessary,  repair 
or  replacement  of  the  slider  fittings  and 
auxiliary  tracks,  in  accordance  with 
Boeing  Service  Bulletin  737-76-1048. 
Revision  1.  Once  the  replacement  of  the 
track  liners  is  accomplished,  the 
repetitive  inspections  may  be 
terminated. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  pubUc 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


This  is  considered  interim  action.  The 
FAA  intends  to  initiate  further 
rulemaking  action  to  require  the 
replacement  of  the  thrust  reverser 
auxiliary  track  liner  (in  accordance  with 
Boeing  Service  Bulletin  737-78-1048, 
Revision  1,  dated  February  22, 1990)  on 
all  affected  Model  737  series  airplanes. 
However,  the  proposed  compliance  time 
for  replacement  is  si^iciently  long  so 
that  notice  and  public  comment  will  not 
be  impracticable. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eiTects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
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91-ZS-W.  Boei^  Anendment  39-B106. 
Docket  Na  91-NM-Z3&-AO. 

Applicability:  Model  737-30a  737-400,  and 
737-500  series  airplanes;  aa  listed  in  Boeing 
Service  Bulletin  737-7&-1048,  Revision  1, 
dated  February  22. 1990:  certificated  in  any 
category. 

Compltattce:  Retfuired  as  indicated,  unless 
previously  accomplished. 

To  prevvQt  structural  damage  to  the 
airplane  aa  a  result  of  aeparatton  of  the  thrust 
reveraer  traaalating  sleeve  due  to  worn 
auxiliary  track  liners  and  slider  fittings, 
accomplish  the  following: 

(a)  Within  14  days  after  the  elective  date 
of  this  M),  inspect  each  lower  thrust  reverser 
auxiliary  track,  liner,  and  slider  fittings  to 
determine  the  ability  of  the  slider  to  remain 
in  the  track,  in  accordance  with  the 
Accoinplishment  Instructions  of  Boeing  Alert 
Service  Letter  Nussber  737-SL-78-22  (Telex 
M-7272-B1-7201),  dated  November  &  1991. 
Repeat  this  inspection  thereafter  at  intervals 
not  to  exceed  1.500  hours.  750  hours,  or  250 
hours  time-in-service,  as  determined  by 
percent  engagement  of  the  lower  auxiliary 
track  slider,  and  as  specified  in  the  service 
letter.  As  a  result  of  tfiis  inspection, 
acoomplisii  the  following,  as  applicable: 

(1)  If  the  slider  can  be  pulled  out  of  the 
track  in  both  the  deployed  and  stowed 
position,  prior  to  further  flight  replace  the 
track  liner  and,  if  applicable,  replace  or 
repair  the  slider  fittings  and  the  auxiliary 
track,  in  accordance  with  Boeing  Service 
Bulletin  737-78-1048.  Revision  1,  dated 
February  22. 1990. 

(2]  If  the  slider  can  be  pulled  out  of  the 
track  in  only  the  deployed  position,  prior  to 
further  flight,  reinsert  the  slider  in  the  track 
and  deactivate  the  thrust  reverser  in 
accordance  with  Chapter  78  of  Boeing 
Document  D6-32545.  "Boeing  737  Dispatch 
Deviations  Procedures  Guide,"  dated  June  14. 
1991. 

(3)  If  the  slider  can  not  be  pulled  out  of  the 
track  in  either  the  deployed  or  stowed 
positions,  record  the  percent  engagement  of 
the  sliders  in  the  lower  auxihary  tracks,  and 
repeat  the  inspection  at  the  specified 
intervals  in  accordance  with  the 
accomplidunent  instnictions  of  Boeing  Alert 
Service  Letter  737-SL-78-22  (Telex  M-7272- 
91-7201).  dated  November  6, 1991. 

(b)  Accomplishment  of  the  replacement  of 
the  auxiliary  track  liner  and.  if  applicable, 
rework  or  replacement  of  the  slider  fittings 
and  the  auxiliary  tracks,  in  accordance  with 
Boeing  Service  Bulletin  737-78-1048,  Revision 
1,  dated  February  22, 1990.  cooBtitutes 
terminating  action  for  the  inspection 
requireaents  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  Hie 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACQ. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


(e)  Tbe  intpecboas,  repairs,  and 
modifications  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Letter  737-SL-78- 
22  (sent  to  operators  as  Telex  M-7272-«l- 
7201).  dated  November  6. 1991:  and  Boeing 
Service  Bulletin  737-78-1048,  Revision  1, 
dated  February  22, 1990,  whidi  contains  the 
following  list  of  effective  pager 


Page  No. 


Revision 


1-4 _ 1 F«b«uaty  22. 

199a 

S-«4 (ociginal).- F«t)nj«v22. 

1089. 


The  deactivation  procedures  shall  be  done  in 
accordance  with  Chapter  78  of  Boeing 
Document  Dft-32545,  "Boeing  737  Dispatch 
Deviations  Procedures  Guide,"  dated  June  14. 
1991,  whic^  indudes  the  folloMring  list  of 
effective  pages: 


PageNa 


Date 


278-1.0,2.78-1.2,2.78- 
2  0.  2.78-3.0.  2.78- 
4.0.  2.7B-4.0.  2.7t-7J0. 

2.78-1 .1 

2.78-5.0 - 


June  14.  1991 


May  31.  1990. 
August  17. 1989. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Croup. 
P.O.  Box  3707.  Seattle,  Washington  98124. 
Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  room 
8401,  Washington,  DC. 

(fj  This  amendment  (39-8106),  AD  91-25-06. 
becomes  effective  December  16, 1991. 

Issued  in  Renton,  Washington,  on 
November  19. 1991. 
Dairell  M.  Pederara, 
Acting  Manager.  TYansport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-28944  Filed  12-2-91;  8:45  am] 

BIUJNQ  CODE  4S10-1S-M 


14  CFR  Part  39 


[Docket  N&  •1-«W-114-AD;  Amdi  39- 
8097;  AO  91-24-11] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires 


inspection  for  cracks  and  web 
separation  of  the  body  station  (BS)  870 
terminal  fitting,  cold  working  certain 
fastener  boles,  and  repair  or 
replacement  of  the  fitting,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  cracks  and  web  separations  of  the  BS 
870  terminal  fitting.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
fitting  and  depressuriEation  of  the    . 
airplane. 

DATES:  Effective  January  7, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Conmiercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Land  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401,  Washington.  DC. 
FOR  FtJHTMER  INFORMATION  CONTACT: 
Ms.  Kathi  N.  Ishimaru,  Seattle  Aircraft 
Certification  Office.  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2778. 
Mailing  address;  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  IBOl  Und  Avenue  SW., 
Renton.  Washington  98055-4058. 

SUPPt-EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  727  series  airplanes, 
which  requu^s  inspection  for  cracks  and 
web  separation  of  the  body  station  (BS) 
870  terminal  fitting,  cold  working  of 
certain  fastener  holes,  and  repair  or 
replacement  of  fitting,  was  published  in 
the  Federal  Register  on  July  2, 1991  (56 
FR  30350). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurred  with  the 
provisions  of  the  proposed  AD. 

One  commenter  requested  that 
affected  operators  be  permitted  to 
install  "Hi-Tigue"  type  fasteners  in  lieu 
of  cold  working  the  fastener  holes.  The 
FAA  cannot  concur  because  neither 
data  to  support  the  request  nor  the 
reasoning  for  the  request  were 
submitted. 

One  commenter  requested  that  the 
proposed  rule  be  withdrawn  because 
less  than  2%  of  the  affected  airplanes 
have  been  identified  as  having  problems 
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inspection  for  cracks  and  web 
separation  of  the  body  station  (BS)  870 
terminal  fitting,  cold  %vorking  certain 
fastener  boles,  and  repair  or 
replacement  of  the  fitting,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  cracks  and  web  separations  of  the  BS 
870  terminal  fitting.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
fitting  and  depressurieation  of  the 
airplane. 

DATES:  Effective  January  7. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1801  land  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  8401,  Washington.  DC. 

FOR  FUtmiER  tNFORMATlON  CONTACT: 

Ms.  Kathi  N.  Ishimaru.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2778. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1801  land  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federai 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  727  series  airplanes, 
which  requires  inspection  for  cracks  and 
web  separation  of  the  body  station  (BS] 
870  terminal  fitting,  cold  working  of 
certain  fastener  holes,  and  repair  or 
replacement  of  fitting,  was  published  in 
the  Federal  Register  on  July  2, 1991  (56 
FR  30350). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurred  with  the 
provisions  of  the  proposed  AD. 

One  commenter  requested  that 
affected  operators  be  permitted  to 
install  "Hi-Tigue"  type  fasteners  in  lieu 
of  cold  working  the  fastener  holes.  The 
FAA  cannot  concur  because  neither 
data  to  support  the  request  nor  the 
reasoning  for  the  request  were 
submitted. 

One  commenter  requested  that  the 
proposed  rule  be  withdrawn  because 
less  than  2%  of  the  affected  airplanes 
have  been  identified  as  having  problems 
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with  the  structure.  The  FAA  does  not 
concur.  The  FAA  has  determined  that 
the  addressed  unsafe  condition  is  an 
airworthiness  problem  that  is  likely  to 
exist  or  develop  on  other  airplanes  of 
the  same  type  design.  There  is  no  reason 
to  believe  that  the  cracks  and  web 
separations  reported  on  eight  airplanes 
will  not  exist  on  these  other  airplanes 
since  their  BS  870  terminal  fitting 
installations  are  identical  in  design. 
One  commenter  requested  that  the 
proposed  rule  be  withdrawn  because 
depressurization  would  develop  slowly 
and,  under  normal  maintenance 
procedures,  the  problem  would  be 
identified  and  corrected  in  a  timely 
manner.  The  FAA  does  not  concur 
because  the  stress  corrosion  crack 
growth  rate  is  variable  and  the 
depressurization  may  not  develop 
slowly. 

One  commenter  requested  that  the 
repetitive  inspection  interval  for 
uncracked  fittings  be  reduced  from  the 
proposed  6,000  flight  cycles  to  3.000 
flight  cycles.  The  commenter  based  this 
request  on  its  understanding  of  the 
nature  of  7079  material  and  its  tendency 
for  stress  corrosion  cracking.  The  FAA 
does  not  concur.  In  developing  the 
appropriate  compUance  time,  the  FAA 
considered  the  service  experience  of 
components  made  of  7079  material  as 
installed  in  various  transport  airplane 
models,  as  well  as  the  size  of  cracking 
that  the  specific  required  inspections  are 
capable  of  detecting.  After 
coosideration  of  all  the  available 
information,  the  FAA  cannot  conclude 
that  a  reduction  of  the  proposed 
compliance  time,  without  prior  notice 
and  opportxmity  for  comment,  is 
warranted.  The  FAA  has  determined 
that  the  proposed  6.000-flight  cycle 
inspection  interval  is  appropriate  in 
order  to  detect  corrosion  stress  cracking 
in  a  timely  manner. 

One  commenter  requested  that  the 
FAA  reconsider  the  advisability  of 
repeated  removal  of  the  fasteners  for 
inspection  as  would  be  required  by  the 
AD.  The  FAA  inferred  that  the 
commenter  wanted  to  eliminate  the 
possibility  of  damage  to  the  part  during 
fastener  removal.  The  FAA  has  re- 
evaluated the  requirement  for  fastener 
removal  and  has  determined  that  the 
"Hi-Lok"  fasteners  may  be  removed 
without  damage  to  the  part. 
Consequently,  the  FAA  has  determined 
that  the  fastener  removal  described  by 
the  proposed  inspection  procedure  (i.e.. 
Boeing  Service  Bulletin  727-53-0194, 
dated  November  8, 1990)  must  be 
retained  in  the  final  rule. 

Two  commenters  requested  that  the 
requirement  for  cold  working  of  7079-T6 
material  be  eliminated.  These 


commenters  contended  that  the  effects 
of  cold  working  are  primarily  directed  at 
preventing  fatigue  cracking;  however,  its 
effect  on  preventing  the  addressed 
stress  corrosion  cracking  is 
questionable.  The  FAA  does  not  concur 
with  the  request.  The  proposed  light 
cold  working  will  produce  a 
compressive  stress  on  the  inside 
diameter  of  the  hole  which  will  combat 
the  tensile  stress  required  for  stress 
corrosion  cracking  to  occur. 

One  commenter  requested  that  the 
proposed  inspection  interval  of  6,000 
flight  cycles  or  3  years  be  changed  to 
only  6,000  flight  cycles  because  it  would 
be  easier  to  control  scheduling  if  the 
inspection  interval  were  based  on  flight 
cycles.  The  FAA  does  not  concur.  Stress 
corrosion  crack  growth  rate  is  variable 
and  not  completely  dependent  upon 
cychc  loading.  The  FAA  has  determined 
that  both  calendar  and  flight-cycle 
intervals  are  necessarj'. 

Two  commenters  requested  that  the 
proposed  removal  of  the  weather 
caulking  be  deleted.  One  commenter 
stated  that  the  removal  of  caulking 
materials  may  lead  to  inadvertent 
damage  of  the  terminal  fitting.  This 
commenter  pointed  out  that  any 
required  visual  inspection  would  be  of 
litUe  value  because  the  skin  gap 
exposed  after  caulking  is  removed  is  so 
small  that  it  will  not  allow  a  good  visual 
inspection  of  the  terminal  fitting.  The 
FAA  concurs  and  has  revised  the  final 
rule  to  delete  the  requirement. 

Two  commenters  requested  that 
proposed  paragraph  (b)  be  revised  to 
increase  the  repetitive  inspection 
interval  if  certain  repairs  have  been 
accomplished.  One  commenter 
suggested  that  such  an  increase  should 
be  permitted  if  oversizing  of  the  fastener 
holes  removes  the  cracks.  Another 
commenter  requested  that  such  an 
increase  be  permitted  if  repairs  of 
cracks  are  limited  to  the  outboard 
flange.  Upon  further  consideration,  the 
FAA  concurs  that,  in  certain  cases,  an 
increase  in  the  inspection  interval  is 
warranted.  If  an  outboard  flange  crack 
is  repaired  by  oversizing  the  fastener 
holes,  the  crack  is  eliminated;  if  an 
external  doubler  is  used  to  repair  the 
outboard  flange  cracks,  the  strength  of 
the  part  is  restored.  The  FAA  has 
determined  that  the  interval  for 
repetitive  inspections  subsequent  to 
these  types  of  repairs  may  be  increased 
from  the  proposed  3,000  flight  cycles  or 
18  months,  to  6,000  flight  cycles  or  3 
years  without  compromising  safety.  The 
final  rule  has  been  changed  accordingly. 

One  commenter  requested  that 
paragraph  (d)  of  the  proposed  rule  be 
changed  to  specify  that  the  continued 
inspection  after  partial  replacement  only 


applies  to  the  area  of  the  fitting  affected 
by  Boeing  Service  Bulletin  727-53-0194. 
The  FAA  does  not  concur  that  the 
change  is  necessary.  The  AD  already 
specifies  that  unreplaced  portions  must 
continue  to  be  inspected  in  accordance 
with  the  AD.  There  is  no  added  benefit 
to  include  the  requested  words. 

One  commenter  requested  that 
paragraph  (e)  of  the  proposed  rule 
specify  Boeing  Service  Bulletin  727-53- 
0116  in  lieu  of  Boeing  Ser\ice  Bulletin 
727-53-0194,  as  the  service  document 
relative  to  accomplishment  of  the 
terminating  action.  The  FAA  does  not 
concur  that  the  requested  change  is 
necessary.  There  is  no  benefit  to 
specifying  a  different  and  separate 
document,  since  both  documents  refer  to 
the  same  procedure  for  replacing  the  BS 
870  terminal  fitting. 

One  commenter  requested  that  the 
proposed  rule  be  revised  to  include  an 
alternative  inspection  method  that  does 
not  require  fastener  removal.  The 
commenter  did  not  request  a  specific 
alternative,  however.  The  FAA  will 
consider  any  alternative  methods  of 
compliance  submitted  in  accordance 
with  paragraph  (f)  of  the  final  rule. 

One  commenter  requested  that  the 
requirement  for  a  dye  penetrant 
inspection  for  web  separations  be 
deleted  from  proposed  paragraph  (a). 
This  commenter  implied  that,  since  this 
area  is  subject  to  visual,  eddy  current, 
and  ultrasonic  inspection  methods,  a 
dye  penetrant  inspection  would  be 
redundant.  After  further  consideration, 
the  FAA  concurs  with  the  commenter. 
The  ultrasonic  inspection  for  web 
separations  at  the  lightening  holes  will 
identify  the  presence  of  cracks  in  a 
timely  manner.  The  final  rule  has  been 
changed  to  delete  the  requirement  for 
the  dye  penetrant  inspection. 

One  commenter  stated  that  the 
removal  of  fasteners  to  inspect  for 
cracks  should  not  be  required  since  an 
ultrasonic  inspection  is  performed.  The 
FAA  does  not  concur.  The  high 
frequency  eddy  current  inspection  of  the 
fastener  holes  will  detect  very  small 
cracks  not  detectable  using  ultrasonic 
methods.  In  addition,  the  ultrasonic 
inspection's  main  purpose  is  to  detect 
web  separations  that  do  not  originate 
from  fastener  holes. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 
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There  are  approximately  800  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  diat  640  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  wrill  take  approximately  76  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,675,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibUities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
widi  Executive  Order  12612.  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  {2}  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incoqrorated  by  reference. 

Safety. 

Adoption  of  the  Ameodmeot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  pari  39  of  the  Federal 
Avaition  Regulation  as  follows: 

PART  39-{AIIENOEO] 

1.  The  authority  citation  Part  39 
continues  to  read  as  follows: 

Aulhonty:  49  U.aC.  1354(a).  1421  and  1423: 
and  14  CFR  1139. 

§39.13    (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  followiTig  new  airworthiness 
directive: 

91-24-11.  Boeing:  Amendment  39-6097. 
Docket  Na  81-NM-114-AD. 

Applicability:  Model  727  series  aiiplanes, 
line  numbers  001  through  875,  certificated  in 
any  category. 

CompliatKe:  Required  as  indicated,  unless 
previously  accomplished. 


To  prevent  failure  of  the  body  station  (BS) 
870  terrainal  fitting  and  depre«surization  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accomuiation  of  25,000  total 
flight  cycles  or  within  the  next  3.000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  oonduct  visual  eddy 
current,  and  ultrasonic  Inspections  of  the 
body  station  (BS)  870  terminal  fitting  for 
cracks  and  web  separations,  in  accordance 
with  Hgure  I  of  Boeing  Service  Bulletin  727- 
53-0191  dated  November  a  1900.  During  the 
initial  inspection,  rework  uncracked  fastener 
holes  and  install  oversized  fasteners,  in 
accordance  with  Figure  1  of  the  service 
bulletin. 

(b)  If  cracks  or  separations  are  found,  prior 
to  further  Cight,  repair  the  BS  870  terminal 
fitting  in  accordance  wifh  Boeing  Service 
Bulletin  727-53-0194,  dated  November  8, 
1990.  After  repairs,  repeat  the  inspection 
requirements  of  paragraph  (a)  of  this  AO  as 
follows: 

(1)  For  airplanes  on  which  outboard  flange 
cracks  are  removed  by  oversizing  the 
fastener  holes,  repeat  the  inspections  at 
intervals  not  to  exceed  6i,000  Sight  cycles  or  3 
years,  whichever  occurs  first. 

(2)  For  airplanes  on  whidi  the  external 
doubler  is  tned  to  repair  only  outboard  flange 
cracks,  repeat  the  inspections  at  intervals  not 
to  exceed  6.000  flight  cycles  or  3  years, 
whichever  occtirs  first. 

(3)  For  aiiplanes  on  which  the  external 
doubler  is  used  (o  repair  either  web 
separations,  or  web  separations  and 
outboard  flange  cracks,  repeat  the 
inspections  at  mtervals  not  to  exceed  3.000 
fli^t  cydes  or  18  months,  whichever  occurs 
first. 

(c)  If  no  cracks  or  separations  are  found, 
repeat  the  inspection  reqtiirements  of 
paragraph  (a)  of  this  AO  at  intervals  not  to 
exceed  OXXK)  flight  cycles  or  3  years, 
whichever  occurs  first. 

(d)  The  partial  replacement  of  the  body 
station  (BS)  870  terminal  fitting  in  accordance 
with  Boeing  Service  Bulletin  727-53-0194. 
dated  November  8, 1990.  constitutes 
termination  action  for  the  inspection 
requirements  of  this  AD.  for  the  replaced 
portion  of  the  fitting.  Unreplaced  portions 
must  continue  to  be  inspected  in  accordance 
with  this  AD. 

(e)  The  complete  replacement  of  the  body 
station  (BS)  870  tenninai  fitting  in  accordance 
with  Boeing  Service  Bulletin  727-53-0194. 
dated  November  8, 1990,  constitutes 
terminating  action  for  the  inspection 
requirements  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  oompliance  time,  which 
provides  an  acceptable  level  oi  safety,  may 
be  used  when  approved  by  tiie  Manager. 
Seattle  Airxa-afl  Certiftcation  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Mots:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  coacur  or  comment  and 
then  send  it  to  the  Manager.  Seattle.  ACO. 

(gl  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

|h|  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  Boeing 


Service  Bulletin  727-53-1094,  dated 
November  B,  1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  tvith  S 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Croup.  P.O.  Box  3707.  Seattle. 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1801  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401.  Washington,  DC. 

This  amendment  (39-8097.  AD  91-24-11) 
becomes  effective  January  7. 1992. 

Issued  in  R^ton.  Washington,  on 
November  5.  1991. 
DarreU  M.  PadMsoa. 
Acting  h4anager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-28947  Filed  12-2-91;  8:45  amj 
BtLUNO  CODE  «»10-1S-tl 


14CFRPart3« 

[Docket  No.  91-NM-109-AD;  Amdt  n- 
8079:  AO  91-23-10] 

Airworthiness  Oiractives;  Boeing 
Mode*  747-400  Series  Airplanes 

agency:  Federal  Aviation 
•  Administration  (FAA).  DOT. 
action:  Fmal  rule.  "^ 

SUNHNAHY:  lliis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  requires 
inspection,  repair  if  necessary,  and 
modification  of  the  advanced  cabin 
entertainment  and  service  system 
(ACESS)  wire  btmdle  installation.  This 
amendment  is  prompted  by  reports  of 
chafed  wiring  resulting  in  short  circuits 
which  led  to  burned  wire  bundles.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  passenger 
cabin. 
DATES:  Effective  January  7, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  The 
Boeing  Commercial  Airplane  Croup, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington:  or  at  the  OH'ice  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC 
FOM  FUrrMEK  mfOMNATION  CONTACT: 
Mr.  Stephen  S.  Oshiro,  Seattle  Aircraft 
Certification  Office,  System  and 
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Service  BulletiB  727-53-1094.  dated 
November  8, 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  S 
U.S.C.  &52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Croup.  P.O.  Box  3707.  Seattle. 
Washington  9B124.  Copies  may  be  inspected 
at  the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1801  Lind 
Avenue  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW..  room  8401.  WashinRton.  DC. 

This  amendment  (39-S097.  AD  91-24-11) 
becomes  effective  fanuary  7. 1992. 

Issued  in  R^ton.  Wastungton.  on 
November  5.  1991. 
Darrell  M.  Pederaoa. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28947  Filed  12-2-91;  8:45  am| 
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14  CFR  Part  39 


[Docket  No.  «1-NM-10»-AD;  Aimtt  n- 
e079:AO9f-23-M] 

Airworthineu  Oirvctives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fuial  rule. 

SUMMAHY:  l^is  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  requires 
inspection,  repair  if  necessary,  and 
modification  of  the  advanced  cabin 
entertainment  and  service  system 
(ACESS)  wire  bundle  installation.  This 
amendment  is  prompted  by  reports  of 
chafed  wiring  resulting  in  short  circuits 
which  led  to  burned  wire  bundles.  TTiis 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  passenger 
cabin. 
DATES:  Effective  lanuaiy  7, 1992. 

The  Incorporation  by  reference  of 
certain  pubUcatioos  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  The 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  O^icx  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 

FOR  FURTHER  tNFORMATION  CONTACT 

Mr.  Stephen  S.  Oshiro.  Seattle  Aircraft 
Certification  Office,  System  and 


Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2793.  Mailing 
address;  FAA.  Northwest  Moimtain 
Region,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  96055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes,  which  requires  the  inspection, 
repair  if  necessary,  and  modification  of 
the  ACESS  wire  bundle  installation,  was 
published  in  the  Federal  Register  on 
June  24, 1991  (56  FR  28727). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the 
proposed  AD. 

The  airplane  manufacturer 
recommended  that  the  final  rule  be 
written  to  reflect  the  latest  version  of 
the  pertinent  service  bulletin.  The  FAA 
concurs.  Since  issuance  of  the  Notice, 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
23A2241,  Revision  3,  dated  September  5. 
1991,  which  adds  optional  repair 
instructions  and  contains  clarifying 
changes.  The  FAA  has  determined  that 
this  revision  should  be  identified  as  the 
appropriate  source  of  technical  data, 
and  has  revised  the  final  rule 
accordingly. 

The  Air  Transport  Association  (ATA), 
on  behalf  of  one  of  its  member 
operators,  was  concerned  that  the 
airplane  manufacturer  would  not  be 
able  to  provide  a  certain  required  parts 
kit  within  the  proposed  compliance  time. 
The  ATA  requested  that  the  FAA  adjust 
the  compliance  time  accordingly.  The 
FAA  does  not  concur  that  an  increase  in 
compliance  time  is  needed.  The  FAA 
has  contacted  the  manufacturer  and  was 
informed  that,  as  of  September  5, 1991, 
ample  parts  kits  are  on  hand  and 
available  to  operators. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  this 
AD. 

There  are  approximately  65  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  10  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  150  manhours 


per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$82,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  executive  order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421;  1423;  49 
U.S.C.  108(g):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-23-10.  Boeing:  Amendment  39-a079. 
Docket  No.  91-NM-109-AD. 

Applicability:  Model  747-400  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-23A2241,  Revision  3,  dated 
September  5, 1991,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  occurrence  of  smoke  and 
fire  in  the  passengers  cabin.  accompUsh  the 
following: 


(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  following  in 
the  main  and  upper  decks: 

(1)  Inspect  the  advanced  cabin 
entertainment  and  aervice  system  (ACESS) 
wire  bundle  installation  at  the  dado  panel 
near  sidewall  disconnect  for  chafing  and 
wear  in  accordance  with  Boeing  Alert  Service 
BuUeUn  747-23A2241.  Revision  3.  dated 
Septembers.  1991. 

(i)  If  chaHng  or  wear  is  found,  prior  to 
further  flight,  repair  or  replace  the  ACESS 
cable  and  install  teflon  expandable  sleeving 
in  accordance  with  the  service  bulletin. 

(ii)  If  no  chafing  or  wear  is  found,  install 
teflon  expandable  sleeving  on  the  ACESS 
cable  in  accordance  with  the  service  bulletin. 

(2)  Inspect  all  advanced  cabin 
entertainment  and  service  system  (ACESS) 
seat  to  seat  cables  for  chafing  and  wear  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-23A2241.  Revision  3.  dated 
September  5. 1991. 

(i)  If  chafing  or  wear  is  found,  prior  to 
further  flight,  repair  or  replace  the  ACESS 
cable,  and  ensure  proper  installation  in 
accordance  with  the  service  bulletin. 

(ii)  If  no  chafing  or  wear  is  found,  ensure 
proper  cable  installation  in  accordance  with 
the  service  bulletin. 

(3)  Modify  the  ACESS  wire  bundle 
installation  at  the  dado  panel  near  each 
sidewall  disconnect  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-23 A2241, 
Revision  3,  dated  September  5, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compHance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded  ~ 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplane  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

(d)  The  inspections,  repairs,  and 
modifications  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
23A2241.  Revision  3,  dated  September  5, 1991. 
which  contains  the  following  list  of  effective 
pages: 


Page  No 

»»  -      '- 

nwivun 

towai 

D«a 

1.  4-7.  10.  14-16. 
24-26 

2.  3.  S-9.  11-13. 
17-23. 

3 
2 

Septembers.  1991 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124. 
Copies  may^  inspected  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington,  or  at  the  Office  of  the 
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Federal  Register.  1100  L  Street  NW..  room 
8401.  Washington  DC. 

This  amendment  l39-«)79.  AD  91-21-10) 
becomes  effective  January  7, 1992. 

Issued  in  Renton.  Washington,  on  October 
22, 1991. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-28949  Filed  12-2-91;  8:45aml 
BILUNQ  COM  WIO-IVM 


14  CFR  Part  39 

[Docket  No.  91-NM-133-AD;  Amdt  39- 

8098;  AD  91-24-12] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
requires  modification  and  testing  of  the 
landing  gear  hydrauHc  selector  valve. 
This  amendment  is  prompted  by  recent 
reports  of  friction  in  the  selector  valve 
plunger,  requiring  increased  effort  by  the 
flight  crew  to  select  the  landing  gear 
down.  This  condition,  if  not  corrected, 
could  result  in  a  gear-up  landing. 
DATES:  Effective  January  7. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street,  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  ATP 
series  airplanes,  which  requires 


modification  and  testing  of  the  landing 
gear  hydraulic  selector  valve,  was 
published  in  the  Federal  Register  on 
August  6. 1991  (56  FR  37317). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,980. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.39. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-12.  British  Aerospace:  Amendment  39- 
8098.  Docket  91-NM-133-AD. 

Applicability:  Model  ATP  series  airplanes, 
equipped  with  hydraulic  selector  valves  part 
number  AIR44880  and  AIR44882.  certiflcated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  gear-up  landing,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  and  test  the  landing 
gear  hydraulic  selector  valves  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01,  dated  April  1991. 

Note:  British  Aerospace  Service  Bulletin 
ATP-29-6,  dated  April  12, 1991,  references 
AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01.  dated  April  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  modification  and  testing 
requirements  shall  be  done  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01,  dated  April  1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Ser\'ice 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport,  Washington.  DC  20041-0414.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington,  DC. 

This  amendment  (39-8098,  AD  91-24-12) 
becomes  effective  January  7, 1992. 

Issued  in  Renton,  Washington,  on 
November  5, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28948  Filed  12-2-91;  8:45  am) 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-12.  British  Aerospace:  Amendment  39- 
8098.  Docket  91-NM-133-AD. 

Applicability:  Model  ATP  series  airplanes, 
equipped  with  hydraulic  selector  valves  part 
number  AIR44880  and  AIR44882.  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  gear-up  landing,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  and  test  the  landing 
gear  hydraulic  selector  valves  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01,  dated  April  1991. 

Note:  British  Aerospace  Service  Bulletin 
ATP-29-6,  dated  April  12, 1991.  references 
AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01.  dated  April  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  modification  and  testing 
requirements  shall  be  done  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01,  dated  April  1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Ser\'ice 
Bulletins.  P.O.  Box  17414,  Dulles  International 
Airport,  Washington.  DC  20041-0414.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington,  DC. 

This  amendment  (39-8098.  AD  91-24-12) 
becomes  effective  January  7, 1992. 

Issued  in  Renton,  Washington,  on 
November  5. 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Aiiplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
[FR  Doc.  91-28948  Filed  12-2-91;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-M»-151-AO:  Amdt.  39- 
8105;  AD  91-25-04] 

Airworthiness  Directives;  Garrett 
Auxiliary  Power  Division  Models 
TSCP700-4B  and  TSCP700-5  Auxiliary 
Power  Units  (APU),  as  Installed  on,  but 
not  Limited  to  McDonnell  Douglas 
Mode)  DC-10  and  KC-10  (Military) 
Series  Airplanes  and  Airbus  Industrie 
Model  A300  Series  Airplanes 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Garrett  auxiliary 
power  units  (APU),  which  requires 
replacement  of  the  high  pressure  turbine 
(HPT)  containment  ring.  This 
amendment  is  prompted  by  reports  of 
HPT  disc  ruptures.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontained  HPT  disc  failure,  with 
fragments  of  the  disc  exiting  the  APU 
casing  and  causing  damage  to  the 
airplane. 
DATES:  Effective  January  7, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Garrett  Airlines  Services  Division. 
Technical  Publications.  Department  65- 
70,  P.O.  Box  52170.  Phoenix.  Arizona 
85072-2170.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California:  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (213)  988-5245. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Garrett  auxiliary  power  units 
(APU),  which  requires  replacement  of 
the  high  pressure  turbine  (HPT) 
containment  ring,  was  published  in  the 

\ 


Federal  Register  on  August  14, 1991  (56 
FR  40282). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  concurred  with  the 
proposed  rule. 

Three  commenters  requested  that  the 
proposed  compliance  time  of  24  months 
for  accomplishing  the  replacement  of  the 
HPT  containment  ring  be  increased  to  36 
months.  The  reason  they  cited  was 
limited  parts  availability.  The  FAA  does 
not  concur.  The  proposed  compliance 
time  of  24  months  was  developed  based 
on  data  available  to  the  FAA,  including 
the  manufacturer's  ability  to  provide  an 
ample  number  of  required  parts,  and 
represents  what  was  determined  to  be 
maximum  interval  of  time  allowable 
wherein  the  replacement  could 
reasonably  be  accomplished  and  an 
acceptable  level  of  safety  could  be 
maintained. 

Two  commenters  requested  that  the 
compliance  time  be  at  the  APU  next 
shop  visit,  to  prevent  unscheduled 
removals  of  APU's.  The  FAA  does  not 
concur.  In  developing  the  proposed 
compliance  time,  the  FAA  has 
determined  that  the  hazard  posed  by 
ruptured  HPT  discs  warrants  a  24-month 
compliance  time.  This  compliance  time 
was  determined  to  be  appropriate  in 
consideration  of  the  average  utilization 
rate  of  the  affected  operators  and  the 
availability  of  required  modification 
parts.  Since  maintenance  schedules  may 
vary  from  operator  to  operator,  there 
would  be  no  assurance  that  the 
replacement  of  the  HPT  containment 
ring  and  support  would  be  accomplished 
during  that  time. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  675 
McDonnell  Douglas  Model  DC-10  and 
KC-10  (military)  series  airplanes  and 
Airbus  Model  A300  series  airplanes  in 
the  worldwide  fleet  that  may  be 
equipped  with  the  affected  APU.  It  is 
estimated  that  304  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  130 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  b«  $55  per  manhour. 
The  cost  for  required  parts  is 
approximately  $2,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,781,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-25-04.  Garrett  Auxiliao'  Power  Division: 

Amendment  39-8105.  Docket  No.  91-NM- 
151-AD. 

Applicability:  Model  TSCP700-4B  auxiliary 
power  units  (APU)  prior  to  serial  number 
90697.  as  installed  in,  but  not  limited  to, 
McDonnell  Douglas  Model  DC-10  and  KC-10 
(military)  series  airplanes;  and  Model 
TSCP700-S  APU's  prior  to  serial  number 
80443,  as  installed  in,  but  not  limited  to. 
Airbus  Industrie  Model  A300  series  airplanes; 
ceritficated  in  any  category. 

Compliance:  Required  within  24  months 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  uncontained  high  pressure 
turbine  (HPT)  disc  failures,  accomplish  the 
following: 

(a)  Replace  the  HPT  containment  ring,  part 
number  (P/N)  976850-1,  with  P/N  3614975-1: 
and  replace  the  HPT  containment  support, 
P/N  3604274-1.  with  P/N  3614934-1;  in 
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accordance  with  the  accomplishment 
instructions  in  Garrett  Service  Bulletin 
TSCP700-49-5892.  Revision  2.  dated  October 
10, 1990. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  replacement  requirements  shall  be 
done  in  accordance  with  Garrett  Service 
Bulletin  TSCP70O-49-S892.  Revision  2,  dated 
October  10, 1990,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision 
levet 

Dale 

1.7/8 

2  3/4,  5,  6 

2 

(Original) 

October  10, 

1990. 
May  14,  1990. 

9/10 

July  3, 1990. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Garrett  Airlines  Siervices  Division, 
Technical  Publications,  Department  65-70, 
P  O.  Box  52170,  Phoenix.  Arizona  85072-2170. 
Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach.  California:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401.  Washington,  DC. 

This  amendment  (39-8105.  AD  91-25-04) 
becomes  effective  on  January  7, 1992. 

Issued  in  Renton,  Washington,  on 
November  14. 1991. 
Lflroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-28946  Filed  12-2-91:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-23e-AD;  Amdt.  39- 
8107;  AD  91-25-05] 

Airworttiiness  Directives;  Gutfstream 
Aerospace  Corporation  Model  Q- 
1 159A  (G-lll)  and  G-IV  Series 
Airplanes 

agency:  Tederal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Gulfstream  Model 
G-1159A  (G-III)  and  G-IV  series 
airplanes.  This  amendment  requires  a 
one-time  inspection  to  detect  chafmg  or 
damage  of  the  electrical  feeder  cables 
located  between  the  power  distribution 
box  and  the  co-pilot's  junction  box,  and 
repair  of  chafed  or  damaged  cables,  if 
necessary.  This  action  is  prompted  by  a 
recent  report  of  a  bum-through  of 
insulation  in  a  wire  bundle  located  in  a 
jiuiction  box  behind  the  co-pilot  seat  of 
a  Model  G-III  airplane;  the  resultant 
damage  caused  the  loss  of  power  to  all 
of  the  airplane's  primary  avionics 
systems.  This  condition,  if  not  corrected, 
could  result  in  avionics  system  failures 
which  would  severely  inhibit  the  ability 
of  the  flight  crew  to  deal  with  adverse 
operating  conditions,  as  well  as  their 
ability  to  conduct  a  safe  flight  and 
landing. 

DATES:  Effective  December  18, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  suite  210C.  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street.  NW.,  room  8401, 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  lames  H.  Williams,  Systems  and 
Equipment  Branch.  ACE-130A; 
telephone  (404]  991-3020.  Mailing 
address:  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway.  Suite  210C  Atlanta,  Georgia 
30349. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  a  report  of  a  bum- 
through  of  insulation  in  a  wire  bundle 
located  below  the  junction  box  behind 
the  co-pilot  seat  on  a  Model  G-III 
airplane.  The  resultant  damage  cause 
the  loss  of  power  to  many  of  the 
airplane's  systems,  including  both 
navigation  radios,  all  communication 
radios,  both  transponders,  the  Electronic 
Flight  Instrument  System  (EFIS),  the 
anti-skid  system,  the  nose  wheel 
steering  system,  the  autopilot/fiight 
director  system,  and  all  cockpit  lighting. 


The  standby  compass,  artificial  horizon, 
air  speed  indicator,  and  altimeter  were 
the  only  instruments  that  remained 
operative. 

Preliminary  inspection  results  have 
revealed  that  other  Gulfstream  Model 
G-III  and  G-IV  series  airplanes  have 
varying  amounts  of  damage  to  the  wire 
bundle.  This  wire  bundle  combines  all 
power  to  the  essential  and  critical 
avionics  equipment  installed  on  these 
airplanes.  Damage  to  the  wire  bundle 
could  result  in  loss  of  the  avionics 
equipment  capabilities.  If  not  corrected, 
failure  of  the  avionics  system  would 
severely  inhibit  the  ability  of  the  flight 
crew  to  deal  with  adverse  operating 
conditions,  as  well  as  their  ability  to 
conduct  a  safe  fiight  and  landing. 

The  FAA  has  reviewed  and  approved 
Gulfstream  Alert  Customer  Bulletins  No. 
6A  (for  Model  G-III  series  airplanes) 
and  No.  7A  (for  Model  G-IV  series 
airplanes],  both  dated  October  1, 1991. 
These  service  documents  describe 
procedures  for  conducting  a  one-time 
inspection  to  detect  diafing  or  damage 
of  the  electrical  feeder  cables  located 
between  the  power  distribution  box  and 
the  co-pilot's  junction  box,  and  repair  of 
chafed  or  damaged  cables,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  a 
one-time  inspection  to  detect  chafing  or 
damage  of  the  electrical  feeder  cables 
located  between  the  power  distribution 
box  and  the  co-pilot's  junction  box,  and 
repair  of  chafed  or  damaged  cables,  if 
necessary,  in  accordance  with  the 
service  bulletins  previously  described. 

This  is  considered  to  be  interim 
action.  The  manufacturer  is  currently 
developing  a  design  modification 
involving  the  installation  of  new  wire 
bundles  that  separate  the  functions 
provided  by  the  essential  and  critical 
avionics  equipment  into  independent 
electrical  cables.  Once  this  modification 
is  developed,  approved,  and  available  to 
operators,  the  FAA  may  consider  further 
rulemaking  to  require  its  installation. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution,  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
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The  standby  compass,  artificial  horizon, 
air  speed  indicator,  and  altimeter  were 
the  only  instruments  that  remained 
operative. 

Preliminary  inspection  results  have 
revealed  that  other  Gulfstream  Model 
G-lII  and  G-IV  series  airplanes  have 
varying  amounts  of  damage  to  the  wire 
bundle.  This  wire  bundle  combines  all 
power  to  the  essential  and  critical 
avionics  equipment  installed  on  these 
airplanes.  Damage  to  the  wire  bundle 
could  result  in  loss  of  the  avionics 
equipment  capabilities.  If  not  corrected, 
failure  of  the  avionics  system  would 
severely  inhibit  the  ability  of  the  flight 
crew  to  deal  with  adverse  operating 
conditions,  as  well  as  their  ability  to 
conduct  a  safe  flight  and  landing. 

The  FAA  has  reviewed  and  approved 
Gulfstream  Alert  Customer  Bulletins  No. 
6A  (for  Model  G-III  series  airplanes) 
and  No.  7A  (for  Model  G-IV  series 
airplanes),  both  dated  October  1, 1991. 
These  service  documents  describe 
procedures  for  conducting  a  one-time 
inspection  to  detect  chafing  or  damage 
of  the  electrical  feeder  cables  located 
between  the  power  distribution  box  and 
the  co-pilot's  junction  box.  and  repair  of 
chafed  or  damaged  cables,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  a 
one-time  inspection  to  detect  chafing  or 
damage  of  the  electrical  feeder  cables 
located  between  the  power  distribution 
box  and  the  co-pilot's  junction  box,  and 
repair  of  chafed  or  damaged  cables,  if 
necessary,  in  accordance  with  the 
service  bulletins  previously  described. 

This  is  considered  to  be  interim 
action.  The  manufacturer  is  currently 
developing  a  design  modification 
involving  the  installation  of  new  wire 
bundles  that  separate  the  functions 
provided  by  the  essential  and  critical 
avionics  equipment  into  independent 
electrical  cables.  Once  this  modification 
is  developed,  approved,  and  available  to 
operators,  the  FAA  may  consider  further 
rulemaking  to  require  its  installation. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution,  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
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have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FA^  *^as  determined  that  this 
regulation  la  ^.i  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-2S-0S.  Gulfstream  Aerospace  Corporation: 

Amendment  39-8107.  Docket  No.  91^«JM- 
236- AD. 

Applicability:  Model  G-1159A  (G-IO) 
series  airplanes,  serial  numbers  357,  and  402 
through  498;  and  Model  G-IV  series 
airplanes,  serial  numbers  1000  through  1180; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  avionics  system  failures  which 
would  severely  inhibit  the  ability  of  the  flight 
crew  to  deal  with  adverse  operating 
conditions,  as  well  as  their  ability  to  conduct 
a  safe  flight  and  landing,  accomplish  the 
following: 

(a)  Within  25  hours  lime-in-service  after  the 
effective  date  of  this  AD,  perform  a  one-time 
inspection  to  detect  chafing  or  damage  of  the 
electrical  feeder  cable  located  between  the 
power  distribution  box  and  the  co-pilot's 
junction  tx)x,  in  accordance  with  Gulfstream 
Alert  Customer  Bulletins  No.  6A  (for  Model 


G-4II  series  airplanes),  or  No.  7A  (for  Model 
G-IV  series  airplanes),  both  dated  October  1, 
1991,  as  applicable. 

(b)  If  chafing  or  damage  is  detected  as  a 
result  of  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  repair 
the  electrical  feeder  cable  in  accordance  with 
a  manner  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (AGO). 
FAA,  Small  Airplane  Directorate.  The  request 
should  be  forwarded  through  an  FAA 
Principal  Maintenance  or  Avionics  Inspector, 
who  may  concur  or  comment  and  then  send  it 
to  the  Manager.  Atlanta  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection  requirements  shall  be 
done  in  accordance  with  Gulfstream  Alert 
Customer  Bulletin  No.  6A.  dated  October  1, 
1991,  or  Gulfstream  Alert  Customer  Bulletin 
No.  7A  dated  October  1. 1991,  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10.  Savannah,  Georgia 
31402-9980.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.  Renton,  Washington;  at  the 
FAA.  Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office.  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register.  1100  L 
Street,  NW.,  room  8401.  Washington,  DC. 

(f)  This  amendment  (39-8107),  AD  91-25-05 
becomes  effective  December  18, 1992. 

Issued  in  Renton,  Washington,  on 
November  18, 1991. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate 
Aircraft  Certification  Service. 
(FR  Doc.  91-28943  Filed  12-2-91;  8:45  am) 
BIUJNQ  CODE  M10-13-H 


14  CFR  Part  39 

[Docket  No.  91-NM-198-A(>;  Amdl  30- 
8099;  AD  91-21-51] 

Airworttiiness  Directives;  Locktteed 
Model  L-101 1-385  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  91-21-51, 
wjiich  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  Lockheed  Model  I/-1011-385  series 
airplanes  by  individual  telegrams.  This 


AD  requires  inspections  of  fuselage 
station  (FS)  983  main  frame  (left  and 
right  sides),  and  repair,  if  necessary. 
This  action  is  prompted  by  reports  of 
cracks  found  in  the  left  and  right  sides 
of  FS  983  main  frame,  below  the  level  of 
the  cabin  floor.  Cracks  in  the  fuselage 
frame,  if  not  detected  and  repaired, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 

DATES:  Effective  December  18, 1991,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  91-21-51, 
issued  October  7, 1991,  which  contained 
this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company-Georgia,  Attn:  Commercial 
and  Customer  Support,  Dept.  73-05. 
Zone  0199,  86  South  Cobb  Drive, 
Marietta,  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington: 
at  the  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  suite  210C, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Tom  Peters,  Atlanta  Aircraft 
Certification  Office,  Flight  Test  Branch, 
ACE-115A;  telephone  (404)  991-3915. 
Mailing  address:  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  suite  21 OC. 
Atlanta,  Georgia  30349. 
SUPPLEMENTARY  INFORMATION:  On 
October  7, 1991,  the  FAA  issued 
telegraphic  AD  91-21-51,  applicable  to 
Lockheed  Model  L-1011-385  series 
airplanes,  which  requires  inspections  of 
fuselage  station  (FS)  983  main  frame 
(left  and  right  sides,  and  repair,  if 
necessary.  That  AD  also  requires 
operators  to  submit  a  report  of  the 
findings  of  the  inspections  to  the  FAA, 
That  action  was  prompted  by  a  report 
from  an  operator  which  discovered  a  six 
inch  long  crack  in  the  left  side  of  FS  983 
main  frame,  which  was  located 
approximately  eight  inches  below  the 
level  of  the  cabin  floor.  Subsequent 
examination  of  the  right  side  of  FS  983 
main  frame  revealed  a  shorter,  but 
similarly  located  crack.  Another 
airplane  was  inspected,  and  a  similar 
crack  was  found  in  the  left  frame.  These 
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cracks  appear  to  have  been  caused  by 
stress  corrosion.  Cracks  in  the  fuselage 
frame,  if  not  detected  and  repaired, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-53-264, 
dated  October  4, 1991,  which  describes 
procedures  to  perform  an  inspection  of 
FS  983  main  frame  (left  and  right  sides), 
and  repair,  if  necessary. 

This  is  considered  to  be  interim  action 
until  final  action  is  identiHed,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  October 
7, 1991.  to  all  known  U.S.  owners  and 
operators  of  Lockheed  Model  L-1011- 
385  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  i  39.13  of  part  39  of  the 
Federal  Aviation  Regulations  (FAR]  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12292.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  fmal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety 


Adoptian  of  the  Amendmoit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13M(a),  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11.89. 


§39.13    (AmWMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive. 

n-21-61.  LockhMd:  Amendment  39-6099. 
Docket  No.  91-NM-198-AD. 

Applicability:  Lockheed  Model  Lr-1011-385 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accoinplished. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  follows: 

(a)  Within  20  days  after  the  effective  date 
of  this  AD,  inspect  the  left  and  right  sides  of 
fuselage  station  (FS)  983  main  frame  from 
waterline  (WL)  175  to  WL  200  to  detect 
cracks  using  a  high  frequency  eddy  current 
procedure  in  accordance  with  paragraph  A. 
of  the  Accomplishment  Instructions  of 
Lockheed  Service  Bulletin  093-53-264.  dated 
October  4. 1991  (hereinafter  referred  to  as 
"the  bulletin ").  At  the  operator's  option,  the 
internal  inspection  required  by  paragraph  (d) 
below  may  be  used  in  lieu  of  the  external 
inspection. 

(b)  If  cracks  are  found  that  extend  into  the 
main  frame  caps,  prior  to  further  flight  repair 
in  a  manner  approved  by  the  Manager, 
Atlanta  Aircraft  Certihcation  Office. 

(c)  Within  7  days  after  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD,  submit 
a  report  of  the  inspection  results,  positive  or 
negative,  to  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  FAA.  Small 
Airplane  Directorate.  1668  Phoenix  Parkway, 
suite  210C  Atlanta,  Georgia  30349.  [Facsimile 
messages  may  be  sent  via  telephone  number 
(404)  991-3606.) 

(d)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  an  internal  visual  and 
eddy  current  inspection  of  the  FS  983  main 
frame  cap  and  web  in  accordance  with 
paragraph  B.  of  the  AccompUshment 
Instructions  of  the  bulletin. 

(e)  If  cracks  are  found  in  the  following 
locations  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office: 

(1)  Any  crack  extending  into  the  main 
frames  caps; 

(2)  Any  crack  extending  into  the  web-to- 
cap  radius; 

(1)  Any  crack  extending  into  a  web  area 
outside  the  shaded  area  shown  in  Figure  1, 
Sheet  3,  of  the  bulletin;  or 

(4)  More  than  one  crack  is  found  within  the 
main  frame  web  area  shotvn  in  Figure  1,     . 
Sheet  3,  of  the  bulletin. 

(f)  If  a  single  crack  is  found  that  is 
completely  contained  within  the  main  frame 


web  area  shown  in  Figure  1,  Sheet  3,  of  the 
bulletin,  treat  the  cracked  section  of  the  web 
with  corrosion  inhibitor  in  accordance  with 
the  bulletin.  Thereafter,  perform  repetitive 
inspections,  at  intervals  not  to  exceed  90 
days,  using  the  internal  inspection  procedure 
required  by  paragraph  (d)  of  this  AD. 

ig]  If  any  cracks  are  found  as  a  result  of  the 
inspections  required  by  paragraph  (d)  or  (f)  of 
this  AD,  within  7  days,  submit  a  report  to  the 
manager,  AUanta  Aircraft  Certification  Office 
(ACO),  FAA  Small  Airplane  Director,  1669 
Phoenix  Parkway,  suite  210C,  Atlanta, 
Georgia  30349.  [Facsimile  messages  may  be 
sent  via  telephone  number  (404)  991-3606.) 

(h)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACO), 
FAA,  Small  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  conoir  or  comment  and 
then  send  it  to  the  Manage,  AUanta  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  wiih  the  requirements  of  this  AD. 

(k)  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  Lockheed 
Service  Bulletin  093-53-264,  dated  October  4. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  IxKkheed  Aeronautical  Systems 
Company-Georgia,  Attn:  Commercial  and 
Customer  Support,  Dept.  73-05,  Zone  0199, 86 
South  Cobb  Drive,  Marietta,  Georgia  30063. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  1669  Phoenix 
Parkway,  suite  210C  Atlanta.  Georgia;  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC 

This  amendment  (39-8099,  AD  91-21-51) 
becomes  effective  December  18, 1991  as  to  all 
persons,  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  91-21-51.  issued  October  7, 
1991,which  contained  this  amendment 

Issued  in  Renton,  Washington,  on 
November  5, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-28950  Filed  12-2-91: 8:45  am] 
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web  area  shown  in  I^ure  1,  Sheet  3,  of  the 
bulletin,  treat  the  cracked  section  of  the  web 
with  corrosion  inhibitor  in  accordance  with 
the  bulletin.  Thereafter,  perform  repetitive 
inspections,  at  intervals  not  to  exceed  90 
days,  using  the  internal  inspection  procedure 
required  by  paragraph  (d)  of  this  AD. 

(g)  If  any  cracks  are  found  as  a  result  of  the 
inspections  required  by  paragraph  (d)  or  (f)  of 
this  AD,  within  7  days,  submit  a  report  to  the 
manager,  Atlanta  Aircraft  Certification  OfPice 
(ACO),  FAA  Small  Airplane  Director,  1889 
Phoenix  Parkway,  suite  21 OC,  Atlanta, 
Georgia  30349.  [Facsimile  messages  may  be 
sent  via  telephone  number  (404)  991-360a| 

(h)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACO), 
FAA,  Small  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manage,  Atlanta  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(k)  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  Lockheed 
Service  Bulletin  093-53-264,  dated  October  4, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Company-Georgia,  Attn:  Commercial  and 
Customer  Support.  Dept.  73-05,  Zone  0199, 88 
South  Cobb  Drive,  Marietta.  Georgia  30063. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington:  or  at  the 
FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washington,  IXl 

This  amendment  (39-«)99.  AD  91-21-51) 
becomes  effective  December  18, 1991  as  to  all 
persons,  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  91-21-51,  issued  October  7, 
1991,which  contained  this  amendment 

Issued  in  Renton,  Washington,  on 
November  5, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28950  Filed  12-2-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-NM-130-AO;  Amdt  39- 
8091;  AO  91-24-05] 

Airwort  liness  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-68 
Airplanes,  and  C-9  (Military)  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9  and  DC-9-80  series 
airplanes,  and  Model  MD-88  airplanes, 
and  C-9  (Mihtary)  series  airplanes, 
which  currently  requires  replacement  of 
a  certain  lap  belt  at  the  forward  cabin 
attendant  double  seat.  That  action  was 
prompted  by  a  report  that  the  outboard 
attendant  lap  seat  belt  connection  half 
can  inadvertently  be  thrown  into  the 
lower  hinge  of  the  passenger  entrance 
door  and  obstruct  opening  of  the  door. 
This  condition,  if  not  corrected,  could 
result  in  delayed  evacuation  of 
passengers  in  an  emergency  situation. 
This  amendment  requires  inspection  of 
the  outboard  lap  belt  assembly  at  the 
forward  cabin  attendant  seat  installed 
on  additional  airplanes,  and 
replacement  of  the  lap  belt  if  it  can 
obstruct  the  opening  of  the  passenger 
entrance  door. 
DATES:  Effective  January  7, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1992. 

ADDRESSES:  The  applicable  service 
information  rpay  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1171,  Long  Beach,  California  90801; 
Attn:  Business  Unit  Manager,  Technical 
Publications  &  Technical  Administrative 
Support,  C1-L5B  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW.,  room  8401.  Washington.  DC. 
FOR  FURTHER  mFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office.  Systems  and  Equipment  Branch, 
ANM-131L.  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
3229  East  Spring  Street.  Long  Beach, 


California  90806-2425;  telephone  (213) 

988-5336. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-15-02.  Amendment  39-6651  (55  FR 
28183,  July  10, 1990),  applicable  to  DC-9 
and  DC-9-80  series  airplanes.  Model 
MD-68  airplanes,  and  C-9  (military) 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  6, 1991  (56 
FR  37319).  That  action  proposed  to 
require  inspection  of  the  lap  belt 
assemblies  at  the  forward  outboard 
cabin  attendant  seat  to  determine  if  the 
seat  lap  belt  connection  half  can 
inadvertently  be  thrown  into  the  lower 
hinge  of  the  passenger  entrance  door 
and,  where  necessary,  replacement  of 
the  lap  belt.  The  intent  of  the  proposed 
requirements  is  to  eliminate  the 
interference  with  the  door  hinge. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  responded  to  the 
proposal,  both  of  whom  supported  it. 

Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin 
A25-321.  dated  August  8. 1991,  which 
describes  procedures  for  inspecting  the 
outboard  attendant  seat  lap  belt  to 
determine  if  the  connector  or  buckle  is 
capable  of  reaching  and  interfering  with 
the  lower  hinge  of  the  passenger 
entrance  door  and  obstructing  the 
opening  of  the  door,  and  procediu'es  for 
necessary  correction  of  discrepancies. 
The  effectivity  of  this  service  bulletin 
specifically  addresses  those  airplanes 
that  were  not  listed  in  McDormell 
Douglas  DC-9  Alert  Service  Bulletin 
A25-311,  dated  January  31, 1990.  A  note 
has  been  added  to  the  final  rule  to 
identify  this  service  bulletin  A25-321  as 
an  approved  alternative  method  of 
compliance  with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximgtely  1,793  Model 
DC-9  series,  DC-9-80  series.  MD-88.      ' 
and  C-9  (Military)  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  1,085  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  0.6 
manhour  per  airplane  to  accomplish  the 


required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $35,805.  Where  seat  belt 
interference  is  discovered,  an  additional 
$80  per  airplane  would  be  required  for 
the  cost  of  the  replacement  belt. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

S  39.13    [AmwMtod] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6651  (55  FR 
28183.  July  10. 1990)  and  by  adding  the 
following  new  airworthiness  directive: 

91-24-05.  McDonnell  Douglas:  Amendment 
39-8091.  Docket  91-NM-130-^\D. 
Supersedes  AD  90-15-02.  Amendment 
39-6651. 
Applicability:  All  Model  DC-0  and  DC-9- 
80  series  airplanes.  Model  MD-88  airplanes, 
and  C-9  (militar> )  airplanes,  certified  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 
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To  prevent  the  lap  belt  connector  or  buckle 
from  jamming  the  passenger  entrance  door 
hinge,  accomplish  the  following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  IX>fl  Alert  Service  Bulletin  A25-311, 
datcKl  January  31, 1990:  Within  six  months 
after  August  14, 1990  (the  effective  date  of  AD 
90-15-02.  Amendment  39-6651).  modify  the 
forward  cabin  attendant  dual  seat,  outboard 
position,  lap  belt  restraint  system,  in 
accordance  with  the  Accomplishment 
Instructions,  Paragraph  2,  of  McDonnell 
Douglas  DG4  Alert  Service  Bulletin  A25-311, 
dated  {anuary  31, 1990. 

(b)  For  airplanes  not  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A25-311, 
dated  January  31. 1990,  and  having  dual 
forward  cabin  attendant  seats  incorporating 
a  restraint  system  with  lap  belts  independent 
of  the  shoulder  harness:  Within  six  months 
after  the  effective  date  of  this  AD,  inspect  the 
outboard  attendant  seat  lap  belt  to  determine 
if  the  connector  or  buckle  is  capable  of 
reaching  and  interfering  with  the  lower  hinge 
of  the  passenger  entrance  door  and 
obstructing  the  opening  of  the  door. 

(1)  If  opening  of  the  passenger  door 
entrance  is  obstructed,  prior  to  further  fli^t, 
modify  the  installation  so  that  a  shorter  lap 
belt  half  is  utilized,  in  a  manner  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA.  Transport 
Airplane  Directorate. 

(2)  If  opening  of  the  passenger  e.ilrance 
door  is  not  obstructed,  no  further  action  is 
necessary. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  This  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

Note:  Any  previously-approved  alternative 
method  of  compliance  with  AD  90-15-02  is 
considered  to  be  an  approved  alternative 
method  of  compliance  with  this  AD. 

Note:  The  procedures  described  in 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A25-321,  dated  August  B.  1991.  are 
considered  an  approved  alternative  method 
of  compliance  with  paragraph  (b)  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  modification  requirements  of 
paragraph  (a)  of  this  AD  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A25-311.  dated  January 
31, 1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  II.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  Post 
Office  Box  1771.  Long  Beach.  California 
90801;  Attn:  Business  Unit  Manager. 
Technical  Publications  &  Technical 
Administrative  Support.  C1-L5B  (54-60). 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue  SW..  Renton,  Washington;  or  at  the 


Lot  Angeles  Aircraft  Certification  OHlce, 
3229  East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401. 
Washington.  DC. 

This  amendment  superaedes  Amendment 
39-6651.  AD  90-15-02. 

This  amendment  (39-8091.  AD  91-24-06) 
becomes  effective  January  7, 1992. 

Issued  in  Renton,  Washington,  on  October 
31, 1991. 

Dairell  M.  Pedcrson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-28945  Filed  12-2-01: 8:45  am] 
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14  CFR  Part  39 

[Docket  Na  91-fMII-223-AD;  Amdt  39- 
8095;  AO  91-24-09] 

Airworthiness  Directives;  McDomieN 
Douglas  Model  MD-1 1  and  yo-l  IF 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  MD-11  and  MD-llF  series 
airplanes,  which  requires  inspections, 
repositioning,  if  necessary,  and 
modification  of  the  tail  tank  fuel  pipe 
assembly  in  the  aft  fuselage 
compartment.  This  amendment  is 
prompted  by  a  report  of  an  uncontained 
fuel  leak  in  the  aft  fuselage  compartment 
on  an  airplane  in  service.  This  condition, 
if  not  corrected,  could  result  in  a  fuel 
leak  in  the  aft  fuselage  compartment 
area,  and  the  possibility  of  an  in-flight  or 
ground  fire. 

DATES:  Effective  December  18, 1991. 
The  incorporation  by  reference  of 
certain  publications  hstcd  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18, 1991. 

AOORCSSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  DC-10 
Technical  Pubbcations,  Technical 
Administrative  Support.  C1-L5B.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC 

FOfl  FURTHER  INFORMATION  CONTACT: 

Mr.  Raymond  Vakili.  Aerospace 


Engineer,  Propulsion  Branch,  ANM- 
140L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  Transport  Airplane 
Directorate,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
telephone  (213)  968-5262. 
SUPPt^MENTARV  iNFORMATtON:  Recently, 
an  uncontained  fuel  leak  wras  detected 
in  the  aft  fuselage  compartment  of  a 
McDonnell  Douglas  Model  MD-11  series 
airplane.  Investigation  has  revealed  that 
the  tail  tank  fuel  pipe  assembly 
migrated,  and  subsequently  exposed  the 
0-ring  that  provides  the  seal  between 
the  pipe  assembly  and  coupling  shroud 
assembly.  This  resulted  in  fuel  leaking 
into  the  aft  fuselage  compartment. 
Additionally,  migration  of  the  fuel  pipe 
assembly  caused  an  interference  of  the 
shroud  assembly  with  an  internal 
bonding  clamp,  resulting  in  a  hole  in  the 
shroud.  This  condition,  if  not  corrected, 
could  result  in  a  fuel  leak  in  the  aft 
fuselage  compartment  area,  and  the 
possibility  of  an  in-flight  or  ground  fire. 
The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A28-22.  Revision  4, 
dated  September  16. 1991.  which 
describes  procedures  for  visually 
inspecting  the  tail  tank  fuel  pipe 
assembly  for  the  proper  pipe  flange 
position  and  the  associated  mounting 
brackets  for  damage,  and,  if  necessary, 
for  repositioning  the  fuel  pipe  assembly 
and  replacing  damaged  mounting 
brackets.  This  service  bulletin  also 
describes  procedures  for  installing 
additional  fuel  pipe  assembly  supporting 
clamps  and  brackets  in  the  aft  fuselage 
compartment. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  28-22,  dated  September  24, 1991, 
which  describes  procedures  for 
installing  a  new  fuel  pipe  assembly  and 
support  bracket;  installation  of  this  fuel 
pipe  assembly  and  support  bracket 
precludes  the  need  for  the  visual 
inspections. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  inspections  and  repositioning  and 
replacement  of  the  moimting  brackets  on 
the  tail  tank  fuel  pipe  assembly  in  the 
aft  fuselage  compartment,  if  necessary, 
in  accordance  with  Alert  Service 
Bulletin  A28-22,  Revision  4.  previously 
described.  In  addition,  this  AD  provides 
for  the  installation  of  a  new  fuel  pipe 
assembly  and  support  bracket  in 
accordance  with  Service  Bulletin  28-22 
as  optional  terminating  action  for  the 
repetitive  inspection  requirements. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
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Engineer.  Propulsion  Branch,  ANM- 
140L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  Transport  Airplane 
Directorate.  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
telephone  (213)  988-5262. 
SUPPLEMENTARY  iNFOftMATtON:  Recently, 
an  uncontained  fuel  leak  was  detected 
in  the  aft  fuselage  compartment  of  a 
McDonnell  Douglas  Model  MD-11  series 
airplane.  Investigation  has  revealed  that 
the  tail  tank  fuel  pipe  assembly 
migrated,  and  subsequently  exposed  the 
O-ring  that  provides  the  seal  between 
the  pipe  assembly  and  coupling  shroud 
assembly.  This  resulted  in  fuel  leaking 
into  the  aft  fuselage  compartment. 
Additionally,  migration  of  the  fuel  pipe 
assembly  caused  an  interference  of  the 
shroud  assembly  with  an  internal 
bonding  clamp,  resulting  in  a  hole  in  the 
shroud.  This  condition,  if  not  corrected, 
could  result  in  a  fuel  leak  in  the  aft 
fuselage  compartment  area,  and  the 
possibihty  of  an  in-flight  or  ground  fire. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A28-22.  Revision  4. 
dated  September  16. 1991,  which 
describes  procedures  for  visually 
inspecting  the  tail  tank  fuel  pipe 
assembly  for  the  proper  pipe  flange 
position  and  the  associated  mounting 
brackets  for  damage,  and,  if  necessary, 
for  repositioning  the  fuel  pipe  assembly 
and  replacing  damaged  mounting 
brackets.  This  service  bulletin  also 
describes  procedures  for  installing 
additional  fuel  pipe  assembly  supporting 
clamps  and  brackets  in  the  aft  fuselage 
compartment. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  28-22,  dated  September  24, 1991, 
which  describes  procedures  for 
installing  a  new  fuel  pipe  assembly  and 
support  bracket;  installation  of  this  fuel 
pipe  assembly  and  support  bracket 
precludes  the  need  for  the  visual 
inspections. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  inspections  and  repositioning  and 
replacement  of  the  mounting  brackets  on 
the  tail  tank  fuel  pipe  assembly  in  the 
aft  fuselage  compartment,  if  necessary, 
in  accordance  with  Alert  Service 
Bulletin  A28-22,  Revision  4.  previously 
described.  In  addition,  this  AD  provides 
for  the  installation  of  a  new  fuel  pipe 
assembly  and  support  bracket  in 
accordance  with  Service  Bulletin  28-22 
as  optional  terminating  action  for  the 
repetitive  inspection  requirements. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
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procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  further 
rulemaking  to  require  the  installation  of 
the  new  fuel  pipe  assembly  and  support 
bracket,  which  is  included  in  this  rule  as 
optional.  However,  the  proposed 
compliance  time  is  sufficiently  long  so 
that  notice  and  public  comment  will  not 
be  impracticable. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  flnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rule  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
14  U.S.C.  106(g);  and  14  CFR  11.89. 


§39.13    (AflMMtodl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-M.  McOonneU  Douglar.  Amendment 
39-8095.  Docket  No.  91-NM-223-AD. 

Applicability:  Mode!  MD-11  and  MD-llF 
series  airplanes,  with  manufacturer's  fuselage 
numbers  447.  448,  450  through  487.  469.  470. 
and  472,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fuel  leakage  from  the  tail  tank 
fuel  pipe  coupling  shroud  assembly  when  the 
shroud  system  contains  fuel,  accomplish  the 
following: 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  visually  inspect  the  tail  tank 
fuel  pipe  assembly  and  the  associated 
mounting  brackets  located  in  the  aft  fuselage 
compartment  for  correct  pipe  flange  position 
and  damaged  brackets,  in  accordance  with 
the  accomplishment  instructions  of 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A2B-22,  Revision  4.  dated  September 
16, 1991  (hereinafter  referred  to  as  SB  A28- 
22-R4).  Additionally,  visually  inspect  the 
external  surface  of  the  shroud  assembly,  part 
number  (P/N)  11175-103,  for  possible  holes. 

(1)  If  the  position  of  the  pipe  flange  is 
within  the  dimensions  specified  in  SB  A28- 
22-R4,  and  the  mounting  brackets  are  not 
cracked  or  deformed,  repeat  the  inspections 
at  intervals  not  to  exceed  100  flight  hours. 

(2)  If  the  pipe  assembly  pipe  flange  is 
positioned  more  than  0.250  inch  (6.35  mm) 
from  the  aft  end  of  the  shroud  assembly,  or  if 
mounting  brackets  are  cracked  or  deformed, 
prior  to  further  flight,  accomplish  either 
subparagraph  (a)(2)(i]  or  (a)(2)[ii)  of  this  AD. 

[ij  Reposition  any  pipe  assembly  that 
exceeds  the  dimensions  specified  in 
paragraph  (a)(2]  of  this  AD  and  replace 
damaged  mounting  brackets:  and  install  a 
phenolic  support  block,  two  nylon  clamps, 
and  two  brackets  between  the  fuel  pipes  and 
fuselage  station  Y= 2033.750  bulkhead;  in 
accordance  with  the  accomplishment 
instructions  of  SB  A28-22-R4.  After 
accomplishing  these  actions  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  100  flight  hours. 
Or 

(ii)  Replace  the  section  of  the  tail  tank  fuel 
pipe  assembly  and  support  bracket  in 
accordance  with  the  accomplishment 
instructions  of  McDonnell  Douglas  Service 
Bulletin  28-22.  dated  September  24, 1991. 

(3)  If  any  hole  U  found  on  the  P/N  11175- 
103  shroud  assembly,  prior  to  further  flight, 
repair  in  accordance  with  an  FAA -approved 
repair  procedure,  or  replace  the  shroud 
assembly  with  a  serviceable  part. 

(b)  Replacement  of  a  section  of  the  fuel 
pipe  assembly  and  support  bracket  in 
accordance  with  the  accomplishment 
instructions  of  McDonnell  Douglas  Service 
Bulletin  28-22.  dated  September  24. 1991, 
constitutes  terminating  action  for  the 
inspecUon  requirements  of  paragraph  (a)  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 


Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Not*:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  concur  or  comment 
and  then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AO. 

(e)  The  inspection,  repositioning, 
installation,  and  replacement  requirements 
shall  be  done  in  accordance  with  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A28- 
22.  Revision  4,  dated  September  16. 1991;  and 
McDonnell  Douglas  Service  Bulletin  28-22, 
dated  September  24. 1991.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90646.  Attention:  DC-10 
Technical  Publications.  Technical 
Administrative  Support,  C1-5LB.  Copies  may 
be  inspected  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Lind  Avenue  SW.,  Rentoa 
Washington;  or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  N'W..  room 
8401.  Washington.  DC. 

This  amendment  (39-8095,  AD  91-24-09) 
becomes  effective  on  Deceml)er  16. 1991. 

Issued  in  Renton.  Washington,  on 
November  4. 1991. 
Darrell  M.  Padetaoa, 
Acting  Manager,  Transport  Airplane  ^ 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  91-28942  Filed  12-2-91:  8:45  am) 
BtLUtm  CODE  «tie-t>-M 


14  CFR  Part  39 

IDocket  Na  91-NM-132-AO;  Amdt  39- 
8092;  AO  91-24-06] 

Airworthiness  Directives;  SAAB-ScanIa 
Models  SF-340A  and  SAAB  340B 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  requires  a  one-time 
inspection  and  measurement  of  certain 
latches  on  the  nacelle  forward  cowling 
doors  to  determine  if  the  latch  triggers 
are  within  certain  specified  limits,  and 
the  installation  of  new  latch  triggers,  if 
necessary.  This  amendment  is  prompted 
by  reports  that  the  latch  triggers  on  the 
nacelle  forward  cowling  doors  had  been 
trimmed  to  make  the  latch  fit  the  form  of 
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the  cowling  surface,  which  could  cause 
abnormal  abrasion  on  the  triggers  and 
subsequent  unlocking  of  the  latches. 
This  condition,  if  not  corrected,  could 
result  in  the  cowling  doors  opening 
during  flight. 

DATES:  Effective  January  7, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
SAAB-Scania  AB,  Product  Support,  S- 
581.88,  Linkbping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  SAAB-Scania  Models  SF-340A 
and  SAAB  340B  series  airplanes,  was 
published  in  the  Federal  Register  on 
August  6, 1991  (56  FR  37320).  That  action 
proposed  a  one-time  inspection  and 
measurement  of  certain  latches  on  the 
nacelle  forward  cowling  doors  to 
determine  if  the  latch  triggers  are  within 
certain  specified  limits,  and  the 
installation  of  new  latch  triggers,  if 
necessary.  The  proposed  requirements 
are  intended  to  prevent  the  cowling 
doors  from  opening  during  flight. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  108  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $11,880. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparations  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

91-24-06.  SAAB-Scania:  Amendment  39-8092. 
Docket  No.  91-NM-132-AD. 

Applicability:  Model  SF-340A  series 
airplanes.  Serial  Numbers  004  through  159; 
and  Model  SAAB  340B  series  airplanes. 
Serial  Numbers  160  through  200;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  cowling  doors  from  opening 
during  flight,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AO,  inspect  and  measure  the  Avibank 
latches  on  the  nacelle  forward  cowling  doors 
7271110-501/601.  in  accordance  with  SAAB 
Service  Bulletin  34O-71-03S.  Revision  1,  dated 
December  18, 1990. 

(1)  If  the  measurement  is  within  the  limits 
specified  in  Figure  2  of  the  service  bulletin, 
no  further  action  is  required. 


(2)  If  the  measurement  is  outside  the  limits 
specified  in  Figure  2  of  the  service  bulletin, 
prior  to  further  flight,  install  new  latch 
triggers  in  accordance  with  paragraph  2.C.  of 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  inspection  and  replacement 
requirements  shall  he  done  in  accordance 
with  SAAB  Service  Bulletin  340-71-035, 
Revision  1,  dated  December  18, 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB- 
Scania  AB.  Product  Support,  S-581.88. 
Linkoping.  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

This  amendment  (39-8092.  AD  91-24-06) 
becomes  effective  January  7, 1992. 

Issued  in  Renton,  Washington,  on  Octol)er 
31, 1991. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  91-28951  Filed  12-2-91;  8:45  am) 
WUJNQ  COM  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  91-AGL-10] 

Modification  to  Transition  Area; 
Grayling  Army  Airfield,  Grayling,  Mi 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
modify  the  existing  Grayling  Army 
Airfield,  Grayling,  MI  transition  area  to 
accommodate  a  new  VOR  runway  14 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Grayling  Army 
Airfield.  Grayling.  Ml.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  March  5. 
1992. 
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(2)  If  the  measurement  is  outside  the  limits 
specified  in  Figure  2  of  the  service  bulletin, 
prior  to  further  flight,  install  new  latch 
triggers  in  accordance  with  paragraph  2.C.  of 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  SAAB  Service  Bulletin  340-71-035, 
Revision  1,  dated  December  18. 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB- 
Scania  AB,  Product  Support,  S-581.88. 
Linkoping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Land  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

This  amendment  (39-8092.  AD  91-24-06) 
becomes  effective  January  7, 1992. 

Issued  in  Renton,  Washington,  on  October 
31, 1991. 

Darrell  M.  Pedersoo, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  91-28951  Filed  12-2-91;  8:45  am] 
WLUNQ  CODE  MIfr-IS-M 


14  CFR  Part  71 

(Air8pac«  Docket  No.  91-AGL-10] 

Modification  to  Transition  Area; 
Grayling  Army  Airfield,  Grayling,  Ml 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
modify  the  existing  Grayling  Army 
Airfield,  Grayling,  MI  transition  area  to 
accommodate  a  new  VOR  runway  14 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Grayling  Army 
Airfield,  Grayling,  MI.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  March  5, 
1992. 


FOR  FURTHER  INFORMATION  CONTACT 

Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
eOOia  telephone  (312j  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday.  September  26. 1991.  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  a  transition  area 
airspace  near  Grayling.  MI  (56  FR 
48769). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  existing  transition  area  airspace 
near  Grayling,  MI  to  accommodate  a 
new  VOR  runway  14  SIAP  to  Grayling 
Army  Airfield,  Grayling.  MI.  This 
modification  extends  the  existing 
Grayling,  MI  transition  area  9.5  miles 
northeast  of  the  Grayling  VOR  298 
radial  from  the  8  mile  radius  to  17.5 
miles  northwest  of  the  airfield. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  v^thin 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2]  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— {  AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  VS.C.  App.  1348(a).  1354(a). 
1510.  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.99. 

§71.181    f  Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Grayling,  MI    [Revised] 

That  airspace  extending  upward  from 
700  feet  above  Ae  surface  within  an  8 
mile  radius  of  the  Grayling  Army 
Airfield  (lat.  440*40'49"N.,  long. 
84°43'49"W.),  Grayling,  MI,  and  within  5 
miles  southwest  and  9.5  miles  northeast 
of  the  Grayling  VOR  (lat  44'"40'54"N.. 
long.  84°43'44"W.)  298  radial  extending 
from  the  Grayling  VOR  to  17.5  miles 
northwest  of  the  airfield. 

Issued  in  Des  Plaines.  Illinois  on  November 
15, 1991. 

Teddy  W.  Buicham. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-28981  Filed  12-^2-91: 8:45  am] 

BIUJNQ  COOE  4»10-t»-« 


14  CFR  Part  71 

lAirspace  Docket  No.  91-AGL-8] 
Transition  Area  Alteration;  WIHmar,  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
modify  the  existing  Willmar,  Minnesota 
transition  area  to  accommodate  revised 
VOR  Runways  10  and  28  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  Willmar  Municipal  Airport- 
John  L  Rice  Field.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
in  instrument  conditions  from  other 


aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  March  5, 

1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  F.  Powers.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPIXMENTARV  INFORMATION: 
History 

On  Thursday,  August  22. 1991,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reigulations  (14  CFR 
part  71)  to  modify  the  transition  area 
airspace  near  Willmar  Municipal 
Airport,  Willmar.  Minnesota.  (56  FR 
41633). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wntten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
designated  airspace  near  Willmar,  MN. 
The  transition  area  is  being  altered  to 
accommodate  revised  VOR  Runways  10 
and  28  SIAPs  to  Willmar  Municipal 
Airport-John  L  Rice  Field. 

The  revised  SIAPs  require  that  the 
FAA  alter  the  designated  airspace  to 
insure  that  the  procedures  will  be 
contained  within  controlled  airspace. 
The  minimum  descent  altitude  for  the 
procedures  may  be  established  below 
the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  ExecuUve  Order  12291;  (2)  it 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
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does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71    [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a), 
15ia.  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Willmar,  MN    [Revised] 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  8- 
mile  radius  of  the  Wilbnar  Municipal 
Airport-John  L  Rice  Field  (lat 
45°07'00"N..  long.  95°05'24"W.). 

Issued  in  Des  Piaines,  Illinois  on  November 
9,1991. 

Teddy  W.  Burcfaam, 
Manager,  Air  Traffic  Division. 
IFR  Doc.  91-28917  FUed  12-2-91;  8:45  am] 

BNJJNG  COOe  4910-13-M 


14  CFR  Part  97 

[Docket  No.  26685;  Amdt  No.  1465] 

Standard  Instrument  Approach 
Procedures:  Miscellaneoiis 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 


safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  {APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPtfMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOTAM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  S  97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 


The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Center  (FDC)  Notice 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
direcdy  to  published  aeronautical 
charts.  The  circumstances  which  created 
the  need  for  all  these  SIAP  amendments 
requires  making  them  effective  in  less 
than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
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The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SLAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Center  (FDC)  Notice 
Airmen  (NOT AM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which  created 
the  need  for  all  these  SIAP  amendments 
requires  making  them  effective  in  less 
than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  And  that  notice  and  public 
procedure  before  adopting  these  SIAPs 


are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  signiHcant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference.  Navigation 
(Air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington.  DC  on  November  8. 
1991. 
ThomaB  C  Accatdi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
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effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a). 
1421  and  1510: 49  U.S.C.  106(gl  (revised  Pub. 
L  97-449.  )anuary  12. 1963):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  S  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\P8: 
S  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SL\Ps.  identified  as  follows: 


Eftactivo 

State 

City 

Airport 

FOC  No. 

SIAP 

01/11/91 

01/11/91 

09/26/91          «. 

PA 

tx 

CA 

tn 

Ml 

Ml 

Ml 

Ml 

AK 

OH 

TX 

PA 

PA 

TN 

Johnstown.. 

Cooroe 

Redding 

John«to«wvCaiT*ria  County 

Montgomery  County 

RaddktgMuni 

FOC  1/4755 
FOCI/5386 
FOCI/4660 
FOCI/4934 
FOC  1/4941 
FDC  1/4942 
FDC  1/4943 
FOC  1/4944 
FOC  1/5281 
FOCI/5360 
FOCI/5358 
FOC  1/5363 
FOCI/5364 
FOCI/5416 

VOR  RWY  23  AMDT  6. 
LOC  RWY  14.  ORIG. 
VOR  RWY  34  AMDT  10. 

1Q/QR/91 

Knoxville ._.... 

Sault  Ste  Marie .... 

Saiiti  Ste  Marie 

ILS  RWY  23R  AMDT  10  CAT  H. 

10/09/91 

Ctiippewa  County  InH 

ILS  RWY  16  AMDT  7. 

10/09/91 

Chiopewa  County  IntI 

VOfl-A  OR  TACAN-A  AMDT  5. 

10/00/01 

Sault  Ste  Marie 

Sautt  Ste  Marie 

Yakutat 

Cleveland 

Ctnooewa  Countv  IntI  

NDB  RWY  34  AMDT  4. 

10/09/91 

CtiiODewa  Countv  IntI 

NDB  RWY  16  AMDT  5. 

10/25/91 

10/30/91          

Yakutat _ 

Cievetand/Cuyahoga  County 

ILS  RWY  11  AMDT  3. 
ILS  RWY  23  AMDT  10. 

10/30/91 

Kountze/Silstwe 

Altonna 

Altonna 

Gallatin 

NOe  RWY  13  ORIG. 

10/31/91 

10/31/91 

11/01/91    

/kItonna-Blair  County 

Attoona-Blair  County _.. 

Sumner  County  Regkmal 

VOR-A  AMDT  3. 

ILS  RWY  20  AMDT  4. 

NOe  RWY  35  ORKj. 

NFDC  Transmittal  Letter  Attachment 

Yakutat 

YAKUTAT 

Alaska 

lis  RWY  11  AMDT  3. . . 

Effective:  10/25/91 

FDC  1/5281/YAK/  FI/P  YAKUTAT, 
YAKUTAT.  AK  ILS  RWY  11  AMDT  3  . . . 
S-LOC  AND  CIRCUNG  MISSED  APCH 
POINT  3.5  NM  AFT  FAF  OR  .6  DME. 
ADF  REQUIRED.  REMOVE  UGHT 
NOTE . . .  WHEN  YAK  FSS  CLOSED. 
ACTIVATE  MALSR  RWY  11  AND  HIRL 
RWY  11-29  123.6.  REMOVE  NOTE ...  IF 
OM  INOP.  SIMULTANOUS 
RECEPTION  OF  I-YAK  ILS  AND  YAK 
DME  REQUIRED.  DME  IS  ILS  FROM 
YAK  VORTAC.  THIS  IS  RWY  11  AMDT 
3A. 

Redding 

REDDING  MUNI 

California 

VOR  RWY  34  AMDT  10 . . . 

Effective:  09/26/91 


FDC  1/4660/RDD/  H/P  REDDING 
MUNI,  REDDING.  CA.  VOR  RWY  34 
AMDT  10 . . .  S-34  MDA  1260/HAT  764 
ALL  CATS.  VIS  CAT  A 1/2.  CAT  B  3/4. 
CAT  C  1-3/4.  CAT  D  2.  CIRCUNG  MDA 
1260/HAA  758  ALL  CATS.  VIS  CAT  A 
1.  CAT  B 1-1/4.  CAT  C  800  2-1/4.  CAT  D 
800  2-1/2.  THIS  BECOMES  VOR  RWY 
34  AMDT  lOA. 

Sault  Ste  Marie 

CHIPPEWA  COUNTY  INTL 

Michigan 

ILS  RWY  16  AMDT  7  . . . 

Effective:  10/09/91 

FDC  1/4941/CIU/  n/P  CHIPPEWA 
COUNTY  INTL.  SAULT  STE  MARIE. 
MI.  ILS  RWY  16  AMDT  7  ...  CHANGE 
ALSTG  NOTE  TO  READ,  "IF  LOCAL 
ASTG  NOT  RECEIVED  USE  SAULT 
STE  MARIE  CANADA  ALSTG  AND 
INCREASE  ALL  SH/MDAS 60 FT." 
THIS  IS  ILS  RWY  16  AMDT  7A. 

Sault  Ste  Marie 

CHIPPEWA  COUNTY  INTL 
Michigan 


VOR-A  OR  TACAN-A  AMDT  5  . . . 
Effective:  10/09/91 

FDC  1/4942/CIU/  H/P  CHIPPEWA 
COUNTY  INTL  SAULT  STE  MARIE. 
MI.  VORA  OR  TACAN-A  AMDT  5 . . . 
CHANGE  ALSTG  NOTE  TO  READ.  "IF 
LOCAL  ALSTG  NOT  RECEIVED  USE 
SAULT  STE  MARIE  CANADA  ALSTG 
AND  INCREASE  ALL  MDAS  60  FT." 
CHANGE  ALTERNATE  MINIMUMS  TO 
STANDARD.  THIS  IS  VOR-A  OR 
TACAN-A  AMDT  5A. 

Sault  Ste  Marie 

CHIPPEWA  COUNTY  INTL 

Michigan 

NDB  RWY  34  AMDT  4  . . . 

Effective:  10/09/91 

FDC  1/4943/CIU/  H/P  CHIPPEWA 
COUNTY  INTL.  SAULT  STE  MARIE.  MI 
NDB  RWY  34  AMDT  4  . . .  CHANGE 
ALSTG  NOTE  TO  READ.  "IF  LOCAL 
ALSTG  NOT  RECEIVED  USE  SAULT 
STE  CANADA  ALSTG  AND  INCREASE 
ALL  MDAS  60  FT."  THIS  IS  NDB  RWY 
34  AMDT  4A. 
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Sault  Ste  Marie 

CHIPPEWA  COUNTY  INTL 

Michigan 

NDB  RWY  16  AMDT  5 . . . 

Effective:  10/09/91 

FDC  1/4944/aU/  H/P  CHIPPEWA 
COUNTY  INTL.  SAULT  STE  MARIE.  MI 
NDB  RWY  16  AMDT  5 . . .  CHANGE 
ALSTG  NOTE  TO  READ.  "IF  LOCAL 
ALSTG  NOT  RECEIVED  USE  SAULT 
STE  MARIE  CANADA  ALSTG  AND 
INCREASE  ALL  MDAS  60  FT."  THIS  IS 
NDB  RWY  16  AMDT  5A. 

Cleveland 

CLEVELAND/CUYAHOGA  COUNTY 

Ohio 

ILS  RWY  23  AMDT  10 . . . 

Effective:  01/30/91 

FDC  1/5360/CGF/  FI/P  CLEVELAND/ 
CUYAHOGA  COUNTY.  CLEVELAND. 
OH  ILS  RWY  23  AMDT  10 . . .  DELETE 
NOTE  . . .  WHEN  USING  CUYAHOGA 
COUNTY  ALTIMETER  CAT  D  S-LOC  23 
VISIBILITY  INCREASED  1/4  MILE  FOR 
INOPERATIVE  MIDDLE  MARKER. 
THIS  IS  ILS  RWY  23  AMDT  lOA. 

Johnstown 

JOHNSTOWN-CAMBRLA  COUNTY 

Pennsylvania 

VOR  RWY  23  AMDT  6 . . . 

Effective:  01/11/91 

FDC  1/4755/IST/  H/P  JOHNSTOWN- 
CAMBRLA  COUNTY.  JOHNSTOWN. 
PA.  VOR  RWY  23  AMDT  6 . . .  ENTIRE 
NOTE  PERTAINING  TO  WHEN 
CONTROL  ZONE  NOT  IN  EFFECT 
DELETED.  DELETE  PRORLE  NOTE . . .  - 
3800  WHEN  CONTROL  ZONE  NOT  IN 
EFFECT.  ALTERNATE  MIN  . . . 
STANDARD.  THIS  BECOMES  VOR 
RWY  23  AMDT  6A. 

Altonna 

ALTONNA-BLAIR  COUNTY 

Pennsylvania 
VOR-A  AMDT  3... 
Effective:  10/31/91 

FDC  1/5363/AOO/  H/P  ALTONNA- 
BLAIR  COUNTY.  ALTONNA.  PA.  VOR- 
A  AMDT  3...DELETE  "NOTES"... 
PRECIPITOUS 

TERRAIN....THRU....RWY  20  CTAF. 
DELETE  TERMINAL  ROUTE  OBURY 
INT  TO  AOO  VOR  COURSE/ 
DISTANCE/ ALT  (033/1.8  4200).  THIS 
BECOMES  VOR-A  AMDT  3A. 

Altoona 

ALTOONA-BLAIR  COUNTY 

Pennsylvania 

ILS  RWY  20  AMDT  4... 

Effective:  10/31/91 

FDC  1/5364/ AOO/  R/P  ALTOONA- 
BLAIR  COUNTY.  ALTOONA,  PA.  ILS 
RWY  20  AMDT  4...S-ILS-20  DH 1737. 
HAT  250.  VIS  3/4  ALL  CATS.  S-LOC-20 


VIS  CAT  A  3/4.  ADD  NOTE...  INOP 
TABLE  APPLIES  ONLY  TO  S-LOC-20 
CATS  A  AND  B.  DELETE  "NOTES ' 
PRECIPmOUS 

TERRAIN THRU....RWY  20-CTAF. 

DELETE  TERMINAL  ROUTE  OBURY 
INT  TO  AOO  VOR  COURSE/ 
DISTANCE/ ALT  (033/1.8  4200).  THIS 
BECOMES  ILS  RWY  20  AMDT  4A. 

Knoxville 

MCGHEE  TYSON 

Tennessee 

ILS  RWY  23  R  AMDT  10  CAT  0... 

Effective:  10/08/91 

FDC  1/4934/TYS/  H/P  MCGHEE 
TYSON.  KNOXVILLE.  TN.  ILS  RWY  23R 
AKflDT  10  CAT  n.CAT  II  ILS  SPECIAL 
AIRCREW  AND  AIRCRAFT 
CERTIFICATION  REQUIRED.  S-ILS  23R 
DH  1140  MSL,  187  RA,  RVR  1600.  HAT 
159  CAT  A.B,G.D.  S-ILS  23R  DH  1090 
MSL.  115  RA,  RVR  1200.  HAT  109  CAT 
A.B.CJ).  THIS  IS  ILS  RWY  23R  AMDT 
lOA. 

Gallatin 

SUMNER  COUNTY  REGIONAL 

Tennessee 

NDB  RWY  35  ORIG... 

Effective:  11/01/91 

FDC  1/5416/M33/  H/P  SUMNER 
COUNTV"  REGIONAL,  GALLATIN.  TN. 
NDB  RWY  35  ORIG...TRML  ROUTE... 
CASHO  INT  TO  GYN  NDB  ALT  3000. 
TRML  ROUTE...LENON  INT  TO  GYN 
NDB  ALT  2200.  TRML  ROUTE...BNA 
VORTAC  TO  GYN  NDB  ALT  2200.  THIS 
IS  NDB  RWY  35  ORIG  A. 

Kountze/Silsbee 

HAWTHORNE  FIELD 

Texas 

NDB  RWY  13  ORIG... 

Effective:  10/30/91 

FDC  1/5358/45R/  FI/P  HAWTHORNE 
FIELD,  KOUNTZE/SILSBEE,  TX.  NDB 
RWY  13  ORIG...MSA  FROM  HRD  NDB 
170-260  3100,  260-170  2300.  THIS 
BECOMES  NDB  RWY  13  ORIG  A. 

Conroe 

MONTGOMERY  COUNTY 

Texas 

LOG  RWY  14.  ORIG... 

Effective:  01/11/91 

FDCl/5386/CXO/n/P 
MONTGOMERY  COUNTY,  CONROE. 
TX.  LOG  RWY  14.  ORIG...TERMINAL 
ROUTE...  DAS  VORTAC  TO  ALIBI 
LOM  2300.  THIS  BECOMES  LOG  RWY 
14.  ORIG  A. 

[PR  Doc.  91-28919  Filed  12-2-91:8:45  am) 
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14  CFR  Part  97 

(Docket  No.  26694;  Amdt  No.  1466] 

Standard  Instrument  Approacti 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AODAESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendsnt  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 


Bcember  3.  1991  /  Rules  and  Regulations 


TE...  INOP 
O  S-LOC-20 
"NOTES' 

yzO-CTAF. 
JTEOBURY 

4200).  THIS 
iMDT4A. 


CAT  n... 

MCGHEE 
^.  ILS  RWY  23R 
[  ILS  SPECIAL 
iFT 

RED.  S-ILS  23R 
/R  1600.  HAT 
>3R  DH  1090 
KAT 109  CAT 
Y  23R  AMDT 


lONAL 


•SUMNER 
ALLATIN.TN. 
ViL  ROUTE... 
DB  ALT  3000. 
INT  TO  GYN 
DUTE...BNA 
ALT  2200.  THIS 


HAWTHORNE 
3EE,  TX.  NDB 
OM  HRD  NDB 
DO.  THIS 
I  ORIG  A. 


TY 


P 

TY,  CONROE. 

...TERMINAL 

:  TO  AUBI 

4ES  LOG  RWY 

2-91:8:45  am] 


14  CFR  Part  97 

[Docket  No.  26694;  Amdt  No.  1466] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendnr)ents 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1382. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
287-8277. 
SUPPt^MENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SL\P8.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 


to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  uimecessary,  impractical,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
that  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington.  DC  on  November  8, 
1991. 

Thomas  C  Accardi. 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (Revised  Pub. 
L  97-449,  January  12, 1983);  and  14  CFR  11.49 
(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME: 
S  97.27  NDB,  NDB/DME:  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 


5  97.33  RNAV  SIAPs;  and  $  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *  *  Effective  January  9, 1992 

Rogers.  AR — ^Rogers  Municipal-Carter  Field, 

LOC  RWY  19.  Orig.,  CANCELLED 
Grass  Valley.  CA— Nevada  County  Air  Park, 

VOR  RWY  7,  Orig.,  CANCELLED 
Grass  Valley,  CA— Nevada  County  Air  Park, 

VOR-A.  Orig. 
Danville.  KY— Goodall  Field,  NDB-A  Amdl. 

5 
Hawesville,  KY— Hancock  Airfield.  VOR 

RWY  15,  Amdt  5 
Hawesville,  KY— Hancock  Airfield,  VOR 

RWY  33,  Amdt.  5 
Hawesville,  KY— Hancock  Airfield,  NDB-A 

Amdt.  5 
Morganton,  NC— Morganton-I^noir,  SDF 

RWY  3,  Amdt.  5,  CANCELLED 
Morganton,  NC— Morganton-Lenoir,  LOC 

RWY  3,  Orig. 
Oxford.  NC— Henderson-Oxford,  LOC  RWY 

6  Orig. 
Newport,  OR— Newport  Muni,  VOR-A  Amdt. 

3 
Newport.  OR— Newport  Muni,  VOR/DME 

RWY  16.  Amdt.  7 
Johnson-Kingsport,  TN— Tri-City  Regional, 

NDB  RWY  5,  Amdt.  16 
Bristol-Johnson-Kingsport,  TN— Tri-City 

Regional,  NDB  RWY  23.  Amdt.  18 
Bristol-Johnson-Kingsport,  TN— Tri-City 

Regional,  ILS  RWY  5,  Amdt.  1 
Bristol-Johnson-Kingsport,  TN— Tri-City 

Regional.  ILS  RWY  23,  Amdt.  23 
Bristol-Johnson-Kingsport,  TN— Tri-City 

Regional,  RADAR-1,  Amdt.15 
Trenton,  TN— Gibson  County.  VOR/DME-A 

Amdt.  5 
Trenton,  TN— Gibson  County.  NDB  RWY  19. 
Amdt  3 

•  •  •  Effective  December  12, 1991 

Casa  Grande,  AZ— Case  Grande  Muni,  ILS/ 

DME  RWY  5,  Amdt  5 
Oroville,  CA— Oroville  Muni.  NDB  RWY  1, 

Amdtl 
Vero  Beach,  FL— Vero  Beach  Muni,  NDB 

RWY  llR,  Amdt.  1 
Baltimore,  MD— Baltimore-Washington  InlL 

ILS/DME  RWY  15L  Amdt.  1 
Baltimore,  MD— Baltimore-Washington  Intl 

ILS  RWY  15R,  Amdt.  12 
Baltimore.  MD— Baltimore-Washington  Intl 

ILS/DME  RWY  33R.  Amdt  1 
Cambridge,  MD— Cambridge-Dorchester, 

VOR-A.  Amdt  4.  CANCELLED 
College  Park,  MD— College  Park,  VOR/DME 

RNAV  RWY  15.  Amdt  1 
Bedford,  MA— Laurence  G.  Hanscom  Fid.  ILS 

RWY  29,  Amdt  3 
Nashua,  NH^ire  Field.  VOR/DME  RWY 

32,  Orig. 
Buffalo.  NY— Greater  Buffalo  Intl,  RADAR-1, 

Amdt.  13,  CANCELLED 
Akron.  OH— Akron-Canton  Regional.  VOR 

RWY  5.  Amdt  1 
Akron,  OH— Akron-Canton  Regional,  VOR 

RWY  23,  Amdt  8 
Akron,  OH— Akron-Canton  Regional.  ILS 

RWY  1,  Amdt  35 
Akron,  OH— Akron-Canton  Regional,  ILS 

RWY  19,  Amdt.  5 
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Akron,  OH — Akron-Canton  Regional,  ILS 

RWY  23,  Arodt.  9 
Akron.  OH — Akron-Canton  Regional 

RADAR-1.  Amdt.  20 
Dayton.  OH— Greene  County.  VOR-A,  Amdt 

1 
HiUsboro,  OH— Highland  County.  VOR/ 

DME-A.  Amdt.  1 
Lorain/Elyria,  OH — Lorain  County  Regional. 

VOR  RWY  7,  Amdt.  12,  CANCELLED 
Wooster.  OH— Wayne  County.  NDB  RWY  27. 

Amdt.  6 
Lancaster,  PA— Lancaster.  VOR/DME  RWY 

28,  Amdt.  7 
Somerset  PA— Somerset  County.  LOC  RWY 

24.  Amdt.  2 
Somerset  PA— Somerset  County.  NDB  RWY 

24,  Amdt.  4 
Longview,  TX— Gregg  County.  VOR  or 

TACAN  RWY  13,  Amdt.  19 
Longview,  TX— Gregg  County,  VOR/DME  or 

TACAN  RWY  31,  Amdt.  6 
Longview,  TX— Gregg  County,  NDB  RWY  13 

Amdt  13 
Longview,  TX— Gregg  County.  ILS  RWY  13 

Amdt  9 
Longview.  TX— Gregg  County.  RADAR-1. 

Amdt  3 
Longview,  TX— Gregg  County.  VOR/DME 

RNAV  RWY  22.  Amdt.  6 
Waco,  TX— Waco  Regional.  VOR  RWY  14. 

Amdt.  20 
Waco,  TX— Waco  Regional,  VOR/DME  RWY 

32.  Amdt.  13 
Waco,  TX— Waco  Regional  LOC  BC  RWY  1, 

Amdt  9 
Waco.  TX— Waco  Regional  NDB  RWY  19, 

Amdt.  16 
Waco.  TX— Waco  Regional  ILS  RWY  19. 

Amdt.  13 
Waco,  TX— Waco  Regional.  RADAR-1. 

Amdt  2 

(FR  Doc.  91-28918  Filed  12-2-ai:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Removal  of  Propylhexedrine  From 
Control 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  Bnal  rulemaking. 

summary:  This  fmal  rule  is  issued  by 
the  Administrator  of  the  DEA  in  order  to 
remove  propylhexedrine  from  the 
Schedules  of  the  Controlled  Substances 
Act  (CSA).  As  a  result  of  this  rule, 
propylhexedrine  and  products 
containing  propylhexedrine  will  no 
longer  be  subject  to  the  provisions  of  the 
CSA.  Propylhexedrine  was  placed  in 
Schedule  V  of  the  CSA  in  April  1988  in 
conformity  with  international  control  of 
the  drug  under  the  1971  Convention  on 
Psychotropic  Substances.  On  June  10, 


1991.  the  United  States  was  notified  that 
propylhexedrene  had  been  decontrolled 
internationally,  thus,  obviating  the  need 
for  domestic  control  under  the  CSA. 

EFFCCnvE  date:  This  action  is  effective 
Decembers,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClaln,  Jr.,  Chief,  IDrug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
telephone:  (202)  307-7183. 

SUPPL£MENTARY  INFORMATION:  On 

February  11, 1986,  the  United  Nations 
Commission  on  Narcotic  Drugs 
(UNCND)  decided  that  propylhexedrine 
should  be  included  in  Schedule  IV  of  the 
1971  Convention  on  Psychotropic 
Substances.  The  Secretary  of  State  was 
formally  noticed  of  this  decision  by  the 
Secretary-General  of  the  United  Nations 
on  February  28, 1986.  Subsequently,  the 
United  States  Government,  believing 
that  there  was  insufficient  evidence  to 
support  scheduling  of  propylhexedrine 
under  either  the  Convention  or  the  CSA, 
requested  that  the  UNCND  reconsider 
its  scheduling  decision.  The  United 
States  also  requested  that  the  World 
Health  Organization  (WHO)  undertake 
a  complete  review  of  the  UNCND's 
previous  decision  on  the  scheduling  of 
propylhexedrine. 

Section  201(d)  of  the  CSA  (21  U.S.C. 
811(d))  makes  provisions  for  temporary 
domestic  control  of  substances  when  the 
United  States  formally  request 
reconsideration  of  the  international 
control.  The  purpose  of  these  provisions 
is  to  insure  that  the  United  States,  by 
establishing  minimum  controls,  will 
remain  in  compliance  with  its 
obligations  imder  the  pertinent  treaties 
and  conventions.  Accordingly,  on  April 
4, 1988,  the  Administrator  of  the  DEA, 
citing  the  United  States  efforts  to  obtain 
review  of  the  UNCND  scheduling  action, 
published  a  final  rule,  placing 
propylhexedrine  in  Schedule  V  of  the 
CSA.  The  flnal  rule  was  published  in  the 
Federal  Register,  volimie  53,  at  page 
10869. 

In  September  1990,  the  27th  WHO 
Expert  Committee  on  Drug  Dependence 
examined  the  international  scheduling 
of  propylhexedrine.  Based  on  new  data, 
the  Expert  Committee  recommended  to 
WHO  that  propylhexedrine  be  removed 
from  international  control.  WHO 
notified  the  Secretary-General  of  its 
recommendation  and  on  April  29, 1991, 
the  matter  was  presented  to  the  UNCND 
which  concurred  with  the  WHO 
recommendation.  The  United  States  was 
formally  notified  of  the  deletion  of 
propylhexedrine  from  international 
control  on  June  10, 1991. 


Accordingly,  pursuant  to  the 
provisions  of  21  U.S.C.  811(d)(4)(B),  the 
Administrator  of  the  DEA  hereby  orders 
that  propylhexedrine  be.  and  it  hereby 
is,  decontrolled. 

In  accordance  with  the  provisions  of 
21  U.S.C.  811(a),  this  action  is  a  formal 
rulemaking  "on  the  record  after  the 
opportunity  for  a  hearing".  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (48  FR  13193). 

Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  certifies  that  the 
decontrol  of  propylhexedrine  will  have 
no  significant  economic  impact  upon 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354). 
Decontrol  of  a  substance  relieves 
manufacturers  and  other  registrants  of 
the  regulatory  requirements  relating  to 
controlled  substances. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics  and  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a))  and  delegated 
to  the  Administrator  of  the  DEA  by 
Department  of  Justice  Regulations  (28 
CFR  0.100),  the  Administrator  hereby 
proposes  that  title  21  CFR,  part  1308  be 
amended  as  follows: 

PART  1308-(  AMENDED] 

1.  The  authority  citation  for  title  21, 
CFR  part  1308  continues  to  read  as 
follows: 

Authority:  21  U.S.C.  811, 81Z  871(b).  unless 
otherwise  noted. 

§1308.15    [Amended] 

2.  Section  1306.15  is  amended  by 
removing  paragraph  (d)(1)  and 
redesignating  paragraph  (d)(2)  as  (d)(1). 

Dated:  November  2a  1991. 
Robert  C  Bonner. 

Administrator  of  Drug  Enforcement 
(FR  Doc.  91-28868  Filed  12-2-91: 8:45  am] 
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Accordingly,  pursuant  to  the 
provisions  of  21  U.S.C.  811(d)(4)(B),  the 
Administrator  of  the  DEA  hereby  orders 
that  propylhexedrine  be,  and  it  hereby 
is,  decontrolled. 

in  accordance  with  the  provisions  of 
21  U.S.C.  811(a),  this  action  is  a  formal 
rulemaking  "on  the  record  after  the 
opportunity  for  a  hearing".  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (46  FR 13193). 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  the 
decontrol  of  propylhexedrine  will  have 
no  significant  economic  impact  upon 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354). 
Decontrol  of  a  substance  relieves 
manufacturers  and  other  registrants  of 
the  regulatory  requirements  relating  to 
controlled  substances. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics  and  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a))  and  delegated 
to  the  Administrator  of  the  DEA  by 
Department  of  Justice  Regulations  (28 
CFR  0.100),  the  Administrator  hereby 
proposes  that  title  21  CFR,  part  1308  be 
amended  as  follows: 

PART  1308-{AMENOEO] 

1.  The  authority  citation  for  title  21, 
CFR  part  1308  continues  to  read  as 
follows: 

Auttiority:  21  U.S.C.  811.  812,  871(b),  unless 
otherwise  noted. 

91308.15    [AfiMiKted] 

2.  Section  1308.15  is  amended  by 
removing  paragraph  (d)(1)  and 
redesignating  paragraph  (d)(2)  as  (d)(1). 

Dated:  November  20, 1991. 
RolMrt  C  Bonner, 

Administrator  of  Drug  Enforcement 
|FR  Doc.  91-28868  Filed  12-2-«l;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules;  Correctioa 

agency:  National  Labor  Relations 
Board. 

ACTION:  Final  rules;  correction. 

summary:  On  September  27, 1991,  the 
National  Labor  Relations  Board 
published  at  56  FR  49141  revisions  to  its 
rules  which,  inter  alia,  deleted  a  prior 
requirement  that  requests  for  extensions 
of  time  for  filing  a  document  be 
submitted  three  days  in  advance  of  the 
document's  due  date  and  replaced  it 
with  a  requirement  that  such  requests 
for  extensions  be  submitted  on  the  due 
date  before  the  official  closing  time  of 
the  receiving  ofi'ice.  In  that  notice,  we 
inadvertently  failed  to  modify  paragraph 
(e)(2)  of  §  102.65  to  delete  from  it  the 
three  day  requirement.  We  now  wish  to 
add  an  amendatory  instruction  9  to 
reflect  our  intention  to  delete  the  three 
day  requirement  from  this  paragraph. 

EFFECTIVE  DATE:  October  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C.  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Avenue.  NW.,  room 
701.  Washington,  DC,  2057a  Telephone: 
(202)  254-943a 

Sl02.es    [Amenctedl 

Accordingly,  the  rule  published  at  56 
FR  49141,  September  27. 1991,  is 
corrected  on  page  49144.  third  column, 
by  adding  new  amendatory  instruction  9 
and  the  amendment  to  i  102.65(e)(2)  to 
read  as  follows: 

9.  In  §  102.65,  paragraph  (e)(2)  is 
revised  to  read  as  foUow^s: 

§102.65    Motions;  IntervenUons. 

*  «  •  •  * 

(2)  Any  motion  for  reconsideration  or 
for  rehearing  pursuant  to  this  paragraph 
(e)  shall  be  filed  within  14  days,  or  such 
further  period  as  may  be  allowed,  after 
the  service  of  the  decision  or  report.  A 
motion  to  reopen  the  record  shall  be 
filed  promptly  on  discovery  of  the 
evidence  sought  to  be  adduced. 

Dated.  Washington,  DC,  November  28. 
19S1. 

By  direction  of  the  Board: 
|ohn  C  Truasdale, 
Executive  Secretary.  National  Labor 
Relations  Board. 
|FR  Doc  91-28928  Filed  12-2-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foraign  Assets  Control 
31  CFR  Part  560 

Iranian  Transactions  Regutatlona 

AGENCY:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  rule  amends  the  Iranian 
Transactions  Regulations.  31  CFR  part 
560  (the  "Regulations"),  to  add  an 
interpretation  of  the  documentary 
requirements  for  importation  of  Iranian- 
origin  carpets  from  third  countries  and 
to  permit  the  importation  of  household 
and  personal  effects  of  Iranian  origin  by 
persons  arriving  in  the  United  States 
under  general  license. 
EFFECTIVE  DATE:  December  3. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Hoffman.  Chief  Counsel  (tel.: 
202/535-6020),  or  Steven  I.  Pinter.  Chief 
of  Licensing  (leL:  202/535-9449),  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington.  DC  2022a 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  the  Regulalions  to  interpret  the 
requirements  of  §  560.504  concerning  the 
presentation  of  documentary  evidence 
of  the  location  of  Iranian  carpets  in  third 
countries  prior  to  the  effective  date. 
Specific  licensing  under  §  560.504  is  only 
available  for  non-fungible  goods  of 
Iranian  origin.  The  Office  of  Foreign 
Assets  Control  ("FAC")  has  determined 
that  documentation  indicating  solely  the 
size  and  regional  design  (Tabriz, 
Bokhara,  etc.)  of  a  carpet  is  generally 
insufficient  for  compUance  and 
enforcement  purposes  to  distinguish  the 
carpet  from  others  of  the  same  size  and 
design.  Therefore,  FAC  will  deny  license 
applications  that  do  not  provide 
docimientation  that  identifies  the  carpet 
and  its  location  outside  Iran  since  the 
effective  date  with  sufficient 
particularity  to  eliminate  the  possibility 
of  substitution  by  another  carpet  that 
would  not  be  eligible  for  importation. 

This  final  rule  also  amends  the 
Regulations  to  permit,  pursuant  to  a 
general  hcense,  the  importation  into  the 
United  States  of  household  and  personal 
effects  of  Iranian  origin  by  persons 
relocating  to  the  United  States  from  a 
foreign  country.  Importation  is  limited 
under  this  general  license  to  no  more 
than  five  carpets,  rugs,  or  similar 
articles  such  as  wallhangings  or 
tapestries.  If  a  larger  number  is 
attempted  to  be  imported,  none  may  be 
entered  without  a  specific  license  ftwn 
FAC.  Given  the  non-commercial  nature 
of  household  and  personal  effects, 
importations  permitted  under  this 


general  license  are  unlikely  to  generate 
significant  foreign  exchange  earnings  for 
Iran  and  will  assist  individuals  and 
households  relocating  to  the  United 
States. 

Because  the  Regidations  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq^  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  5M 

Administrative  practice  and 
procedure,  Imports,  Iran. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  560  is  amended 
as  follows: 

PART  560-rRANIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  2349aa-9:  EG.  12813. 
62  FR  41940,  Oct.  30.  1987. 

Sut)part  D— Interpretattons 

2.  A  new  S  560.409  is  added  to  read  as 

follows: 

§560.409    Documentary  •vtdsnot  Of  Mm 
location  of  Iranian  carpets  locatstf  m  HiM 
countriss  prior  to  ttw  effsctiv*  data. 

(a)  Section  560.504  stales  that  specific 
licenses  will  be  issued  to  import  non- 
fungible  goods  of  Iranian  origin, 
including  carpets,  upon  submission  of 
satisfactory  documentary  proof  that  the 
goods  were  located  outside  Iran  prior  to 
the  effective  date  and  that  no  financial 
benefit  will  accrue  to  Iran  after  the 
effective  date.  Section  560.504(c) 
identifies  documents  that  may  serve  to 
satisfy  the  requirements  of  this  section. 
Documents  submitted  must  specifically 
identify  the  particular  item  to  be 
imported. 

(b)  Because  of  the  similarity  of  carpets 
of  commercial  grade,  commercial 
documents  which  contain  only  a  generic 
description  of  a  carpet,  such  as  size  and 
style  or  region  of  manufacture  {e.g., 
2.05m.  X  1.05m..  Tabriz)  generally  will 
be  insufficient  to  satisfy  the 
documentary  requirement.  Documents 
intended  to  prove  that  a  particular 
carpet  has  been  located  outside  of  Iran 
since  the  effective  date  must  identify  the 
carpet  and  its  location  outside  Iran  since 
the  effective  date  with  sufficient 
particularity  to  eliminate  the  possibility 
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of  substitution  by  another  carpet  that 
would  not  be  ehgible  for  importation. 
Accordingly,  transportation  documents, 
invoices,  inventory  lists,  or  warehouse 
receipts  that  provide  only  general 
descriptions  will  not  be  considered  to 
provide  sufficient  assurance  that  a 
particular  carpet  has  been  located 
outside  of  Iran  since  the  effective  dale 
to  justify  issuance  of  a  specific  license 
for  importation. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

3.  A  new  §  560.514  is  added  to  read  as 
follows: 

§560.514    Importation  of  tiousehoid  and 
personal  effects  auttK>rized. 

(a]  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  importation  of 
Iranian-origin  goods  within  the 
description  of  household  and  personal 
effects  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (1991). 
subheadings  9804.00.05  and  9804.00.20. 
by  persons  arriving  in  the  United  States 
from  a  foreign  country  is  authorized. 

(b)  This  section  authorizes  the 
importation  of  no  more  than  five 
Iranian-origin  carpets,  rugs,  or  similar 
articles  such  as  tapestries  or 
wallhangings.  If  a  greater  number  of 
such  items  is  to  be  imported,  none  may 
be  imported  without  a  specific  license 
issued  pursuant  to  this  part. 

Dated:  November  8, 1991. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  20, 1991. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-28928  Filed  11-27-81;  12:33  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Heaitti  Care  Financing  Administration 

42  CFR  Part  411 

1BPO-100-FC] 
RIN  0938-AF58 

Medicare  Program;  Reporting 
Requirements  for  Financial 
Relationstiips  Between  Physicians  and 
Healtti  Care  Entities  That  Furnish 
Selected  Itenw  and  Services 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Interim  final  rule  with  comment 
period. 

summary:  This  interim  final  rule  sets 
forth  reporting  requirements  under  the 


Medicare  program  for  the  submission  by 
certain  health  care  entities  of 
information  about  their  financial 
relationships  with  physicians.  It 
implements  section  1877(f)  of  the  Social 
Security  Act,  which  includes  the 
requirements  that  entities  furnishing 
Medicare  covered  clinical  laboratory 
services  must  provide  HCFA  with 
information  concerning  their  ownership 
arrangements.  It  also  provides  notice  of 
HCFA's  decision  to  waive  the 
requirements  of  section  1877(f)  with 
respect  to  certain  entities  that  do  not 
furnish  clinical  laboratory  services. 

DATES:  These  regulations  are  effective 
December  3, 1991.  They  are  being  issued 
as  interim  final  rules  for  reasons 
explained  in  the  Interim  Final 
Regulations  section  of  this  preamble. 
However,  we  will  consider  any  written 
comments  that  are  mailed  or  delivered 
to  the  appropriate  address,  as  provided 
below,  and  received  by  5  p.m.  on 
February  3, 1992. 

ADDRESSES:  Address  written  comments 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  BPO- 
100-FC.  P.O.  Box  26676.  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  locations: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW..  Washington,  DC  20201.  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resources 
limitations,  we  cannot  accept  audio, 
video  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  BPO-100-FC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication,  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (202)  245-7890. 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  interim  final  rule,  you 
may  submit  written  comments  to:  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Allison  Herron  Eydt,  HCFA  Desk 
Officer,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Beals,  (410)  966-3356.  For 
reporting  requirements  for  all  entities 
other  than  clinical  laboratories. 


Ron  Smetana,  (410)  966-6410.  For 
reporting  requirements  for  clinical 
laboratories. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

Medicare  helps  to  pay  for  health  care 
services  for  eligible  beneficiaries  in 
settings  and  under  circumstances 
described  in  title  XVIII  of  the  Social 
Security  Act  (the  Act).  A  common 
characteristic  of  most  Medicare  covered 
items  and  services  is  that  they  are 
ordered,  prescribed,  or  performed  by  a 
physician  or  under  the  direct 
supervision  of  a  physician.  Section  6204 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  '89).  Public  Law  101- 
239,  added  section  1877.  "Limitation  on 
Certain  Physician  Referrals."  to  the  Act. 
Subject  to  a  number  of  exceptions, 
section  1877(a)  prohibits  physicians 
from  making  referrals  for  Medicare 
covered  clinical  laboratory  services  to 
be  furnished  by  entities  with  which  the 
physicians  have  a  financial  relationship. 

Section  4207(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  "90), 
Pubhc  Law  101-508.  amended  certain 
provisions  of  section  1877  of  the  Act  and 
of  section  6204  of  OBRA  '89.  These  laws 
reflect  Congressional  concern  that 
physician  prescribing  patterns  and  the 
resultant  payment  for  health  care 
services  might  be  influenced  by  a 
physician's  financial  relationship  with 
the  entities  that  furnish  the  covered 
items  and  services  to  Medicare 
beneficiaries. 

This  interim  final  rule  implements 
section  1877(f)  of  the  Act,  as  amended 
by  section  4207(e)  of  OBRA  '90,  which 
requires  Medicare  providers  and 
suppliers  to  submit  information  to  HCFA 
about  their  ownership  arrangements 
with  physicians  (and  with  immediate 
family  members  of  physicians)  and 
authorizes  HCFA  to  waive  the  reporting 
requirement  with  respect  to  certain 
entities.  Implementation  of  the  section 
1877(a)  prohibition  on  physician 
referrals  for  clinical  laboratory  services 
will  be  addressed  in  a  separate  Federal 
Register  document. 

B.  Legislative  Provisions 

As  noted  above,  section  1877(f)  of  the 
Act,  as  included  in  section  6204  of 
OBRA  '89,  set  forth  broad  reporting 
requirements  for  providing  HCFA  with 
information  on  the  ownership 
arrangements  of  each  entity  providing 
items  or  services  for  which  payment 
may  be  made  under  the  Medicare 
program,  including  information  about 
the  covered  items  and  services  provided 
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Ron  Smetana,  (410)  966-6410.  For 
reporting  requirements  for  clinical 
laboratories. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  General 

Medicare  helps  to  pay  for  health  care 
services  for  eligible  beneficiaries  in 
settings  and  under  circumstances 
described  in  title  XVIII  of  the  Social 
Security  Act  (the  Act).  A  common 
characteristic  of  most  Medicare  covered 
items  and  services  is  that  they  are 
ordered,  prescribed,  or  performed  by  a 
physician  or  under  the  direct 
supervision  of  a  physician.  Section  6204 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  '89),  Public  Law  101- 
239,  added  section  1877,  "Limitation  on 
Certain  Physician  Referrals,"  to  the  Act. 
Subject  to  a  number  of  exceptions, 
section  1877(a)  prohibits  physicians 
from  making  referrals  for  Medicare 
covered  clinical  laboratory  services  to 
be  furnished  by  entities  with  which  the 
physicians  have  a  financial  relationship. 

Section  4207(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  "90), 
PubHc  Law  101-508,  amended  certain 
provisions  of  section  1877  of  the  Act  and 
of  section  6204  of  OBRA  '89.  These  laws 
reflect  Congressional  concern  that 
physician  prescribing  patterns  and  the 
resultant  payment  for  health  care 
services  might  be  influenced  by  a 
physician's  financial  relationship  with 
the  entities  that  furnish  the  covered 
items  and  services  to  Medicare 
beneficiaries. 

This  interim  final  rule  implements 
section  1877(f)  of  the  Act.  as  amended 
by  section  4207(e)  of  OBRA  '90,  which 
requires  Medicare  providers  and 
suppliers  to  submit  information  to  HCFA 
about  their  ownership  arrangements 
with  physicians  (and  with  immediate 
family  members  of  physicians)  and 
authorizes  HCFA  to  waive  the  reporting 
requirement  with  respect  to  certain 
entities.  Implementation  of  the  section 
1877(a)  prohibition  on  physician 
referrals  for  clinical  laboratory  services 
will  be  addressed  in  a  separate  Federal 
Register  document. 

B.  Legislative  Provisions 

As  noted  above,  section  1877(f)  of  the 
Act,  as  included  in  section  6204  of 
OBRA  '89.  set  forth  broad  reporting 
requirements  for  providing  HCFA  with 
information  on  the  ownership 
arrangements  of  each  entity  providing 
items  or  services  for  which  payment 
may  be  made  under  the  Medicare 
program,  including  information  about 
the  covered  items  and  services  provided 


by  the  entity  and  the  names  and 
provider  numbers  of  the  physicians  who 
are  interested  investors  or  the 
immediate  relatives  of  interested 
investors.  (The  term  "interested 
investor"  is  defined  in  the  statute  to 
include  any  physician  who  has  a 
financial  relationship  with  an  entity  and 
who  is  also  in  a  position  to  make  or 
influence  referrals  to  the  entity.)  The 
information  was  to  be  submitted  no 
later  than  December  19, 1990.  Entities 
were  required  to  report  the  information 
in  the  form,  manner,  and  the  times 
specified  by  the  Secretary. 

Section  4207(e)(3)  of  OBRA  '90  made  a 
number  of  modifications.  First,  it  added 
'the  requirement  that  entities  report 
unique  identification  numbers  for 
physicians  instead  of  the  physicians' 
provider  numbers.  Second,  it  delayed 
the  date  by  which  the  information  is  to 
be  reported  to  October  1, 1991.  Third,  in 
section  4207(e)(3)(C),  it  excepted  from 
the  reporting  requirements:  (a)  Medicare 
covered  items  and  services  provided 
outside  the  United  Stales;  and  (b) 
entities  which  the  Secretary  determines 
provide  items  and  services  for  which 
payment  may  be  made  under  Medicare 
very  infrequently.  (Sections  1861(x)  and 
210(i)  of  the  Act  define  the  United  States 
to  include  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam  and 
American  Samoa.)  Fourth,  it  also  gave 
the  Secretary  discretion  to  waive  the 
reporting  requirement,  with  certain 
limitations. 

The  Secretary  may  not  waive  the 
requirement  with  respect  to  entities  that 
provide  chnical  laboratory  services. 
However,  the  requirement  may  be 
waived  for  other  entities  in  a  State,  as 
long  as  reporting  occurs  in  at  least  10 
States  for  at  least  the  following: 
hospitals,  suppliers  of  ambulance 
services,  entities  providing  diagnostic 
imaging  services.  ESRD  facilities, 
parenteral  and  entered  suppliers,  and 
entities  providing  physical  therapy 
services. 

Finally,  the  OBRA  '90  amendments  to 
section  1877(f)  authorize  the  Secretary  to 
waive  the  information  collection 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
with  respect  to  the  submission  of 
information  by  entities  other  than  those 
that  furnish  cUnical  laboratory  services. 

C.  Related  Requirements 

1.  Penalties  for  Failure  to  Report 
Information 

Section  1877(g)(5),  as  added  by 
section  6204(a)  of  OBRA  '89.  and 
amended  by  section  4207(m)(2)  of  OBRA 
'90,  provides  that  any  person  who  is 


required,  but  fails,  to  meet  a  reporting 
requirement  of  section  1877(f)  of  the  Act 
is  subject  to  a  civil  money  penalty  of  not 
more  than  $10,000  for  eadi  day  for 
which  reporting  is  required  to  have  been 
made.  Certain  provisions  of  section 
1128A  of  the  Act  apply  to  civil  penalties 
under  section  1877(g)(5). 

Section  112^(a)  of  the  Act  makes  it  a 
criminal  offense  to  knowingly  and 
willfully  make  or  cause  to  be  made  any 
false  statement  or  representation  of  a 
material  fact  for  use  in  determining  the 
right  to  payment,  or  to  knowingly 
conceal  or  fail  to  disclose  events  that 
affect  the  continued  right  of  payment, 
with  fraudulent  intent 

2.  Statistical  Summary  of  Comparative 
Utilization 

Section  6204(f)  of  OBRA  '89  directed 
the  Secretary  to  submit  to  Congress  and 
the  Comptroller  General  a  quarterly 
report  providing  a  statistical  profile  (by 
State  and  type  of  service)  comparing 
utilization  of  services  by  beneficiaries 
served  by  entities  in  which  the  referring 
physician  has  a  direct  or  indirect 
financial  interest  and  by  beneficiaries 
served  by  other  entities.  Section  4207(e) 
(4)  repealed  this  requirement  and 
replaced  it  with  a  direction  to  the 
Secretary  to  submit  a  single  statistical 
profile  to  Congress  by  June  30, 1992,  for 
the  States  and  entities  specified  in 
section  1877(f)  (other  than  entities 
providing  clinical  laboratory  services). 

II.  Waiver  Detemunations 

The  Secretary  has  decided  to  waive 
the  reporting  requirements  at  this  time 
for  all  entities  (other  than  those 
providing  clinical  laboratory  services)  in 
States  other  than  the  minimum  number 
of  ten  specified  in  the  statute.  In  those 
ten  States,  the  requirement  is  waived  for 
entities  other  than  those  enumerated  in 
the  statute.  This  decision  is  based  on 
several  factors.  The  waiver  represents  a 
balance  between  the  need  to  obtain 
sufficient  ownership  information  for 
meaningful  use  in  developing  the 
statistical  profile  required  by  Congress 
and  in  evaluating  the  need  for  future 
legislative,  policy,  or  operational 
actions,  and  the  need  to  minimize  the 
administrative  time  and  cost  involved  in 
collecting  and  analyzing  the 
information.  We  believe  that  by 
collecting  the  information  from  the 
enumerated  entities  in  the  minimum 
number  of  ten  States,  we  %vill  satisfy 
Congressional  and  administrative  needs, 
and  that  to  expand  the  activity  at  this 
time  would  not  materially  benefit  the 
Medicare  program. 

In  determining  the  Stales  in  which  a 
blanket  waiver  would  not  be  granted, 
we  have  selected  ten  States  that 


represent  approximately  42  perrent  of 
the  physicians  who  bill  the  Medicare 
program  for  items  and  services 
furnished  to  beneficiaries.  Medicare 
contractors  servicing  all  providers  and 
suppliers  in  the  ten  selected  States 
process  approximately  40  percent  of  all 
Medicare  claims.  Services  provided  by 
the  six  types  of  entities  specified  in  the 
statute  account  for  a  significant 
proportion  of  Medicare  expenditures 
and  represent  a  cross-section  of 
Medicare  covered  services.  For 
example,  hospitals  and  ESRD  facilities 
receive  the  vast  majority  of  payments 
made  under  Part  A  of  Medicare.  The 
other  types  of  entities  (suppliers  of 
ambulance,  physical  therapy,  diagnostic 
imaging  services  and  parenteral  and 
enteral  supplies)  are  representative  of 
almost  all  different  types  of  entities  that 
bill  Medicare  under  Part  B  of  the 
program. 

We  believe  that  a  sufficient  amount  of 
information  can  be  collected  from 
entities  in  the  selected  ten  States  to 
develop  future  policy  direction. 
Information  collected  from  the  health 
care  entities  in  the  ten  States  will  be 
used  primarily  to  prepare  the  statistical 
profile  for  Congress,  as  required  by 
section  6204(0  of  OBRA  '89,  as  amended 
by  section  4207(e)(4)  of  OBRA  '90. 

Therefore,  we  have  decided  to  waive 
the  requirements  of  section  1877(f)  with 
respect  to  entities  (other  than  those 
providing  clinical  laboratory  services)  in 
all  States  except  the  following: 
Arkansas,  California,  Connecticut, 
Florida,  Michigan.  Ohio.  Pennsylvania. 
South  Carolina,  Texas,  and  West 
Virginia.  These  States  were  selected 
because  they  represent:  A  mix  of  rural 
(e.g..  West  Virginia),  urban  (e.g., 
Florida),  and  mixed  urban/rural  States 
(e.g..  Ohio.  Texas);  a  variety  of  claims/ 
bills  volume,  from  very  small  (e.g.. 
Arkansas)  to  very  large  (e.g., 
Peimsylvania);  and,  a  geographic  spread 
from  north  (e.g.,  Michigan)  to  south  (eg.. 
South  Carolina)  as  well  as  both  coasts 
(from  California  to  Connecticut). 

All  entities  that  furnish  Medicare- 
covered  clinical  laboratory  services 
(more  than  very  infrequently)  in  any 
State  must  provide  the  information 
required  under  section  1877(f)  and  this 
interim  final  rule.  In  addition,  the 
following  entities  must  comply  with 
these  reporting  requirements  if  they 
provide  Medicare-covered  items  or 
services  more  than  very  infrequently  in 
any  of  the  above-listed  ten  States: 
Hospitals,  suppliers  of  ambulance 
services,  entities  providing  diagnostic 
imaging  services,  ESRD  facilities, 
parenteral  and  enteral  supphers,  and 
entities  providing  physical  therapy 
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services.  The  reporting  requirement  is 
waived  for  all  other  health  care  entities. 

Notwithstanding  the  waiver  decisions 
discussed  above,  we  are  considering 
expanding  data  collection  on  ownership 
arrangements  to  other  States  and  other 
types  of  entities  in  the  future.  For 
example,  we  are  considering  collecting 
information  on  ambulatory  surgical 
centers  (ASCs).  These  providers  have 
ex|;>erienced  a  significant  increase  in 
number  and  service  utilization  over  the 
past  several  years  in  response  to  the 
movement  of  procedures  from  an 
inpatient  to  an  outpatient  setting.  For 
example,  ophthalmology  procedures  can 
represent  a  significant  proportion  of  an 
ASCs  workload.  Concerns  have  been 
raised  about  whether  various  physician 
fmancial  relationships  with  ASCs  that 
specialize  in  ophthalmology  procedures 
have  created  incentives  for  increased 
utilization.  Similar  concerns  have  been 
raised  about  the  possible  effects  of 
physicians'  ownership  interest  in 
suppliers  of  infusion  equipment.  We 
may  therefore  decide  at  some  future 
time  to  withdraw  the  reporting  waiver 
for  such  entities  in  order  to  collect 
specific  information  about  their 
fmancial  relationships  with  physicians. 

We  invite  public  comment  on  these 
proposals,  suggestions  for  selecting 
other  health  care  entities  to  report 
financial  relationships  in  the  future,  as 
well  as  whether  the  information 
required  under  this  rule  should  be 
expanded. 

III.  InformatioD  Required  To  Be 
Submitted 

A.  Financial  Relationships 

We  note  several  variations  in  the 
wording  of  the  reporting  requirements  as 
they  were  enacted  in  OBRA  '89  and 
modified  in  OBRA  '90.  Section  1877(f](2) 
as  enacted  in  section  6204  of  OBRA  '89. 
required  health  care  entities  to  report 
names  and  Medicare  provider  numbers 
of  physicians  who  are  "interested 
investors"  or  immediate  relatives  of 
interested  investors.  This  provision  was 
revised  by  section  4207(e)(3)(A)  of 
OBRA  '90  to  require  at  least  the  names 
and  Unique  Physician  Identification 
Numbers  (UPINs)  of  all  physicians  with 
"an  ownership  or  investment  interest  (as 
described  in  subsection  (a)(2)(A)  (of 
section  1877)  in  the  entity,  or  whose 
immediate  relatives  have  such  an 
ownership  or  investment  interest." 
Further,  in  section  4207(e)(4),  which 
concerns  the  requirement  to  prepare  a 
statistical  profile  of  physician  referral 
patterns,  the  statute  requires  us  to 
examine  the  utilization  of  services  by 
beneficiaries  served  by  entities  in  which 
the  referring  physician  has  a  "direct  or 


indirect  financial  interest."  Section 

1877(a)(1)  prohibits  physicians  from 

making  referrals  for  the  provision  of 

covered  clinical  laboratory  services  to 

entities  in  which  the  referring  physician 

(or  a  member  of  his  or  her  immediate 

family)  has  a  "financial  relationship." 

For  these  purposes,  a  financial 

relationship  includes  "ownership  or 

investment  interests"  (through  equity. 

debt,  or  other  means),  as  described  in 

section  1877(a)(1)(A),  as  well  as 

"compensation  arrangements"  (defined 

to  include  any  arrangement  involving 

any  remuneration  between  a  physician 

or  physician's  family  member  and  an 

entity),  as  described  in  section 

1877(a)(1)(B).  SecUon  1877(g)  of  the  Act 

provides  that  no  payment  may  be  made 

imder  Medicare  for  a  clinical  laboratory 

service  which  is  provided  in  violation  of 

section  1877(a)(1). 

The  primary  purpose  of  collecting 

information  under  section  1877(f)  on  the 

fmancial  relationships  of  clinical 

laboratories  is  to  provide  us  with  , 

sufficient  information  to  make  payment 

determinations  in  accordance  with 

sections  1877  (a)  and  (g)  of  the  Act.  We 

are,  therefore,  requiring  reporting 

entities  to  provide  information  on  all 

financial  relationships  they  have  with 

physicians  or  immediate  family 

members  of  physicians,  including 

ownership,  investment,  debt, 

compensation,  or  any  other  arrangement 

involving  remuneration  of  any  kind.  For 

entities  providing  clinical  laboratory 

services,  submission  of  this  information 

is  necessary  to  make  payment 

determinations  and  is  accordingly 

required  under  section  1833(e)  as  well  as 

section  1877(f).  (Section  1833(e)  of  the 

Act  prohibits  Medicare  Part  B  payments 

"unless  there  has  been  furnished  such 

information  as  may  be  necessary  in 

order  to  determine  the  payments  due 
.  .  .  ..J 

This  rule  also  requires  other  reporting 
entities  to  provide  information  about  all 
of  their  financial  relationships  with 
physicians  and  physicians'  immediate 
family  members  in  order  to  provide 
HCFA  with  the  data  necessary  to 
prepare  the  statistical  profile  required 
under  section  6204(f)  of  OBRA  '89,  as 
amended  by  section  4207(e)(4)  of  OBRA 
'90.  Because  Congress  specified  that  this 
statistical  profile  was  to  cover  all 
"direct  or  indirect  financial  interests"  of 
physicians  with  entities  providing 
services,  it  would  be  inconsistent  with 
Congressional  intent  to  limit  the 
information  collected  to  certain 
categories  of  financial  interest  (e.g..  to 
collect  information  about  ownership 
interests  but  not  about  compensation 
arrangements). 


B.  Exceptions 

The  statute  provides  that  certain 
ownership  or  investment  interests  and 
compensation  arrangements  do  not 
constitute  a  "financial  relationship"  for 
purposes  of  the  section  1877  prohibition 
on  referrals  for  clinical  laboratory 
services.  The  prohibition  does  not  apply 
to  owmership  or  investment  interests 
described  in  sections  1877(c)  and 
1877(d).  or  to  the  compensation 
arrangements  described  in  section 
1877(e).  (In  addition,  the  prohibition 
does  not  apply  to  referrals  for  services 
provided  under  the  circumstances 
described  in  section  1877(b).  (e.g.,  in 
certain  group-practice  settings) 
regardless  of  whether  the  referring 
physician  has  a  financial  relationship 
with  the  entity.) 

Since  the  statute  allows  for  referrals 
and  payments  for  clinical  laboratory 
services  when  the  financial  relationship 
meets  specified  requirements,  clinical 
laboratories  will  not  be  required  to 
provide  the  names  of  physicians  whose 
relationship  with  the  entity  (or  that  of 
the  physician's  immediate  relatives)  is 
described  in  sections  1877  (c),  (d).  and 
(e). 

The  following  is  a  summary  of  these 
exceptions.  Under  section  1877(c),  the 
prohibition  on  referrals  does  not  apply 
in  the  case  of  an  ownership  of 
investment  securities  (including  shares 
or  bonds,  debentures,  notes  or  other 
debt  instruments)  that  were  purchased 
on  terms  generally  available  to  the 
public  and  that  are  in  a  corporation  that 
meets  the  following  two  requirements: 

•  The  corporation  is  listed  for  trading 
on  the  New  York  Stock  Exchange,  or  on 
the  American  Stock  Exchange,  or  is  a 
national  market  system  security  traded 
under  an  automated  interdealer 
quotation  system  operated  by  the 
National  Association  of  Securities 
Dealers. 

•  At  the  end  of  the  corporation's  most 
recent  fiscal  year,  its  total  assets 
exceeded  $100,000,000. 

Section  1877(d)  provides  additional 
exceptions  to  the  prohibition  on 
physician  referrals  for  an  ownership  or 
investment  interest  in  three  types  of 
facilities  furnishing  clinical  laboratory 
services: 

•  A  hospital  located  in  Puerto  Rico. 

•  A  laboratory  located  in  a  rural  area 
(as  defmed  in  section  1886(d)(2)(D)). 
(Section  1886(d)(2)(D)  defines  a  rural 
area  as  an  area  outside  of  a 
"Metropolitan  Statistical  Area"  as  that 
term  is  defined  by  the  Office  of 
Management  and  Budget.) 

•  A  hospital  located  outside  of  Puerto 
Rico  if  the  referring  physician  is 
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B.  Exceptions 

The  statute  provides  that  certain 
ownership  or  investment  interests  and 
compensation  arrangements  do  not 
constitute  a  "financial  relationship"  for 
purposes  of  the  section  1877  prohibition 
on  referrals  for  clinical  laboratory 
services.  The  prohibition  does  not  apply 
to  ownership  or  investment  interests 
described  in  sections  1877(c)  and 
1877(d).  or  to  the  compensation 
arrangements  described  in  section 
1877(e).  (In  addition,  the  prohibition 
does  not  apply  to  referrals  for  services 
provided  under  the  circumstances 
described  in  section  1877(b),  (e.g.,  in 
certain  group-practice  settings) 
regardless  of  whether  the  referring 
physician  has  a  financial  relationship 
with  the  entity.) 

Since  the  statute  allows  for  referrals 
and  payments  for  clinical  laboratory 
services  when  the  financial  relationship 
meets  specified  requirements,  clinical 
laboratories  will  not  be  required  to 
'  provide  the  names  of  physicians  whose 
relationship  with  the  entity  (or  that  of 
the  physician's  immediate  relatives)  is 
described  in  sections  1877  (c),  (d).  and 
(e). 

The  following  is  a  summary  of  these 
exceptions.  Under  section  1877(c),  the 
prohibition  on  referrals  does  not  apply 
in  the  case  of  an  ownership  of 
investment  securities  (including  shares 
or  bonds,  debentures,  notes  or  other 
debt  instruments)  that  were  purchased 
on  terms  generally  available  to  the 
public  and  that  are  in  a  corporation  that 
meets  the  following  two  requirements: 

•  The  corporation  is  listed  for  trading 
on  the  New  York  Stock  Exchange,  or  on 
the  American  Stock  Exchange,  or  is  a 
national  market  system  security  traded 
under  an  automated  interdealer 
quotation  system  operated  by  the 
National  Association  of  Securities 
Dealers. 

•  At  the  end  of  the  corporation's  most 
recent  fiscal  year,  its  total  assets 
exceeded  $100,000,000. 

Section  1877(d)  provides  additional 
exceptions  to  the  prohibition  on 
physician  referrals  for  an  ownership  or 
investment  interest  in  three  types  of 
facilities  furnishing  clinical  laboratory 
services: 

•  A  hospital  located  in  Puerto  Rico. 

•  A  laboratory  located  in  a  rural  area 
(as  defined  in  section  1886(d)(2)(D)). 
(Section  1886(d)(2)(D)  defines  a  rural 
area  as  an  area  outside  of  a 
"Metropolitan  Statistical  Area"  as  that 
term  is  defined  by  the  Office  of 
Management  and  Budget.) 

•  A  hospital  located  outside  of  Puerto 
Rico  if  the  referring  physician  is 


authorized  to  furnish  services  at  the 
hospital,  and  the  referring  physician's 
ownership  or  investment  interest  is  in 
the  hospital  itself  (and  not  merely  in  a 
subdivision  of  the  hospital). 

Section  1877(e)  provides  that  certain 
compensation  arrangements  will  not 
trigger  the  prohibition  on  physician 
referrals  if  specified  requirements  are 
met.  The  first  exception  applies  to  the 
rental  or  lease  of  office  space  that  meets 
all  of  the  following  conditions: 

•  A  written  agreement  must  be  signed 
by  the  parties  for  the  rental  or  lease  of 
the  space.  This  agreement  must — 

+  Specify  the  space  covered  by  the 
agreement  and  dedicated  for  the  use  of 
the  lessee; 

+  Provide  for  a  term  of  rental  or 
lease  of  at  least  1  yean 

-f  Provide  for  payment  on  a  periodic 
basis  of  an  amount  that  is  consistent 
with  the  fair  market  value  as  defined  in 
section  1877{h)(3))  of  the  leased  space; 

+  Provide  for  an  amount  of  aggregate 
payments  that  does  not  vary  (directly  or 
indirectly)  based  on  the  volume  or  value 
of  any  referrals  of  business  between  the 
parties;  and 

+  Be  considered  to  be  commercially 
reasonable  even  though  no  referrals  are 
made  between  the  parties. 

•  If  a  physician  who  is  an  interested 
investor  (or  a  physician's  immediate 
family  member  who  is  an  interested 
investor)  has  an  ownership  or 
investment  interest  in  the  leased  or 
rented  office  space,  the  office  space 
must  be  in  the  same  building  as  the 
building  in  which  the  physician  (or 
group  practice  of  the  physician)  has  a 
practice. 

•  The  arrangement  must  meet  all 
other  requirements  that  the  Secretary 
may  impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

For  purposes  of  meeting  these 
requirements,  "fair  market  value"  is 
defined  by  section  1877(h)(3)  as  the 
value,  in  arm's-length  transactions, 
consistent  with  the  general  market 
value.  With  respect  to  rentals  or  leases, 
it  means  the  value  of  rental  property  for 
general  commercial  purposes  (not  taking 
into  account  its  intended  use)  and  not 
adjusted  to  reflect  the  additional  value 
the  prospective  lessee  or  lessor  would 
attribute  to  the  proximity  or 
convenience  to  the  lessor  when  the 
lessor  is  a  potential  source  of  patient 
referrals  to  the  lessee. 

Under  section  1877(e)(2),  an 
arrangement  between  a  hospital  and  a 
physician  (or  a  member  of  the 
physician's  immediate  family)  for  the 
employment  of  the  physician  (or  the 
immediate  family  member)  or  for  the 
provision  of  administrative  services 


would  not  trigger  the  prohibition  on 
referrals  for  clinical  laboratory  services 
if  the  following  conditions  exist: 

•  The  arrangement  is  for  identifiable 
services. 

•  The  amount  of  the  remuneration 
under  the  arrangement  is  consistent 
with  the  fair  market  value  of  the 
services  and  is  not  determined  in  a 
manner  that  takes  into  account  (directly 
or  indirectly)  the  volume  or  value  of  any 
referrals  by  the  referring  physician. 

•  The  remuneration  is  provided  under 
an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  hospital. 

•  The  arrangement  meets  all  other 
requirements  that  the  Secretary  may 
impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

Section  1877(e)(3)  provides  that 
remuneration  from  employment  and 
service  arrangements  with  entities 
(other  than  hospitals)  that  meet  all  of 
the  following  conditions  will  not  cause 
referrals  to  the  entity  for  clinical 
laboratory  ser\'ices  to  be  prohibited: 

•  The  arrangement  is  for  one  of  four 
types  of  services: 

+  Specific,  identifiable  services 
furnished  by  a  physician  as  the  medical 
director  or  as  a  member  of  the  entity's 
medical  advisory  board  in  order  to 
enable  the  entity  to  comply  with  a 
Medicare  statutory  requirement. 

+  Specific,  identifiable  physicians' 
services  furnished  to  an  individual 
receiving  hospice  care  for  which 
payment  may  only  be  made  under 
Medicare  as  hospice  care. 

+  Specific  physicians'  services 
furnished  to  a  nonprofit  blood  center. 

-I-  Specific,  identifiable, 
administrative  services  (other  than 
direct  patient  care  services),  but  only 
under  exceptional  circumstances 
specified  by  the  Secretary  in  regulations. 

•  "The  amount  of  the  remuneration 
under  the  arrangement  is — 

+  Consistent  with  the  fair  market 
value  of  the  services; 

-1-  Not  determined  in  a  manner  that 
takes  into  account  (directly  or 
indirectly)  the  volume  or  value  of  any 
referrals  by  the  referring  physician;  and 

-I-  Provided  under  an  agreement  that 
would  be  commercially  reasonable  even 
though  no  referrals  were  made. 

•  The  arrangement  meets  all  other 
requirements  that  the  Secretary  may 
impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

Section  1877(e)(4)  provides  the 
prohibition  on  physician  referrals  will 
not  apply  to  physician  recruitment 
activity  by  a  hospital  to  induce  a 
physician  to  relocate  to  the  geographic 


area  served  by  the  hospital  to  become  a 
member  of  the  hospital's  medical  staff  if 
the  following  conditions  are  met: 

•  The  physician  is  not  required  to 
refer  patients  to  the  hospital. 

•  "The  amount  of  the  remuneration 
under  the  arrangement  is  not  determined 
in  a  manner  that  takes  into  account 
(directly  or  indirectly)  the  volume  or 
value  of  any  referrals  by  the  referring 
physician. 

•  The  arrangement  meets  all  other 
requirements  that  the  Secretary  may 
impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

Section  1877(e)(5)  provides  that 
isolated  financial  transactions,  such  as  a 
one-time  sale  of  property,  that  meet  the 
following  conditions  will  not  trigger  the 
prohibition  on  referrals: 

•  The  amount  of  the  remuneration 
under  the  transaction  is  consistent  with 
the  fair  market  value  of  the  items  or 
services  and  is  not  determined  in  a 
manner  that  takes  into  account  (directly 
or  indirectly)  the  volume  or  value  of  any 
referrals  by  the  referring  physician. 

•  The  remuneration  is  provided  under 
an  agreement  that  would  be 
commercially  reasonable  even  though 
no  referrals  were  made. 

•  The  arrangement  meets  all  other 
requirements  that  the  Secretary  may 
impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

Finally,  under  section  1877(e)(6).  a 
compensation  arrangement  involving 
payment  by  a  group  practice  of  the 
salary  of  a  physician  member  of  the 
group  practice  does  not  subject  the 
physician  to  the  prohibition  on  referrals. 

Entities  that  provide  clinical 
laboratory  services  will  not  be  required 
to  provide  the  names  of  physicians 
whose  only  financial  relationship  with 
the  entity  satisfies  the  above 
requirements. 

However,  under  this  regulation,  only 
the  provisions  of  sections  1877(c)  will 
apply  to  excuse  other  reporting  entities 
from  providing  information  on  any 
physicians  who  have  financial 
relationships  with  the  entity  (or  whose 
immediate  family  members  have  such 
relationships).  For  purposes  of  collecting 
information  from  non-clinical  laboratory 
entities  in  the  ten  States,  we  do  not 
believe  it  would  be  appropriate  or  useful 
to  apply  the  provisions  of  sections  1877 
(d)  or  (e).  Section  1877(d)  exceptions 
apply  only  to  clinical  laboratories; 
therefore,  they  do  not  relate  to  the  other 
health  care  entities  covered  by  this  rule. 
Section  1877(e)  imposes  detailed 
requirements  intended  to  authorize 
referrals  for  clinical  laboratory  services 
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in  specified  circumstances.  For  purposes 
of  collection  of  information  under  this 
rule,  application  of  these  provisions  to 
non-clinical  laboratory  entities  that  are 
not  subject  to  the  section  1877(f) 
limitations  on  physician  referrals  would 
not  be  productive  and  could  eliminate 
meaningful  information  on  financial 
relationships  between  physicians  (or 
immediate  family  members  of 
physicians)  and  hospitals,  which  HCFA 
needs  for  purposes  of  preparing  the 
statistical  profile  required  under  OBRA 
"90.  Therefore,  entities  other  than  those 
providing  clinical  laboratory  services 
will  be  required  to  provide  the  names 
and  UPINs  of  all  such  physicians  unless 
the  ownership  or  investment  interest  is 
the  ownership  of  investment  securities 
that  were  purchased  on  terms  generally 
available  to  the  public  in  a  corporation 
listed  for  trading  on  one  of  the  three 
major  exchanges  and  the  corporation 
had  total  assets  exceeding  $100  million 
in  the  most  recent  fiscal  year  (section 
1877(c)).  As  discussed  in  Section  V  of 
this  Preamble,  the  survey  forms 
provided  to  reporting  entities  will  reflect 
these  provisions. 

IV.  Entities  Required  to  Report 

As  explained  above  in  section  II,  we 
are  waiving  the  section  1877(f)  reporting 
requirements  for  all  health  care  entities 
except  the  following: 

•  Entities  providing  Medicare-covered 
clinical  laboratory  services  within  the 
United  States. 

•  Hospitals,  suppliers  of  ambulance 
services,  entities  providing  diagnostic 
imaging  services,  end  stage  renal 
disease  (EBRD)  facilities,  parenteral  and 
enteral  suppliers,  and  entities  providing 
physical  therapy  services  in  Arkansas. 
California.  Cormecticut,  Florida. 
Michigan,  Ohio.  Pennsylvania,  South 
Carolina,  Texas,  and  West  Virginia. 

A.  Clinical  Laboratories 

Federal  requirements  for  laboratories 
and  laboratory  services  are  included  in 
our  regulations  at  42  CFR  part  493  (see 
55  FR  9538,  March  14, 1990),  and  became 
effective  September  10, 1990  (except  for 
participation  in  proficiency  testing, 
which  became  effective  January  1. 1991). 
Section  493.2  of  the  regulations  defines  a 
laboratory  as  a  facility  for  the 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological. 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings.  These  examinations  also 
include  screening  procedures  to 


determine  the  presence  or  absence  of 
various  substances  or  organisms  in  the 
body.  Thus,  an  "entity  furnishing  clinical 
laboratory  services"  would,  for  purposes 
of  section  1877(f)  and  these  regulations, 
be  an  entity  furnishing  the  services 
described  in  9  493.2. 

B.  Hospitals 

All  hospitals,  as  defined  in  section 
1881(e)  of  the  Act,  that  participate  in  the 
Medicare  program  and  that  provide 
services  in  any  of  the  ten  States  listed 
above  are  subject  to  the  requirements  of 
this  regulation. 

C.  Suppliers  of  Ambulance  Services 

Section  410.40  addresses  the 
circumstances  under  which  Medicare 
part  B  pays  for  ambulance  services.  An 
ambulance  is  defined  as  a  vehicle  that — 

•  Is  especially  designed  to  transport 
the  sick  or  injured; 

•  Contains  a  stretcher,  linens,  first  aid 
supplies,  oxygen  equipment  required  by 
State  or  local  laws;  and 

•  Is  staffed  with  personnel  trained  to 
provide  first  aid  treatment. 

Entities  that  provide  these  services  in 
any  of  the  ten  States  listed  above  are 
subject  to  the  requirements  of  these 
regulations. 

D.  Entities  Providing  Diagnostic 
Imaging  Services 

Diagnostic  imaging  is  not  a  term 
defined  by  Medicare  statute  or  by 
Medicare  regulations.  It  is  not  a  term 
used  by  the  Medicare  program  to 
identify  any  specific  list  of  services.  In 
general  terms  a  diagnostic  image  is  the 
result  of  a  procedure  that  produces 
representations  of  organs  of  the  human 
body.  These  types  of  procedures 
generally  fall  within  the  area  of 
radiology  services.  There  are  a  great 
number  of  services  that  fall  under  the 
field  of  radiology. 

However,  there  are  a  fixed  number  of 
provider  types  (e.g.,  hosptials, 
rehabilitation  facility,  free-standing 
Magnetic  Resonance  Imaging  (MRI) 
facility)  which  can  provide  diagnostic 
imaging  services.  To  identify  the  entities 
that  provide  diagnostic  imaging  services 
for  purposes  of  sending  them  survey 
forms  to  complete,  we  will  examine  1990 
Medicare  claims  data.  Entities  that 
provided  any  of  the  following  services  in 
any  of  the  ten  designated  States  will  be 
required  to  submit  ownership 
information  under  this  regulation: 
Magnetic  Resonance  Imaging  (MRI), 
Computerized  Axial  Tomography  (CAT) 
Scan,  and  ultrasound  services.  We 
believe  that  entities  that  provide 
diagnostic  imaging  services  may  be 
expected  to  provide  at  least  one  of  these 
services,  and  that  this  method  of 


identification  will  be  the  simplest  and 
the  most  cost  effective  approach  to 
obtaining  the  information  required  under 
section  1877(f). 

E.  ESRD  Facilities 

ESRD  facilities  are  those  entities  that 
meet  the  requirements  spelled  out  in  42 
CFR  part  405,  subpart  U.  Section 
405.2102  defines  an  ESRD  facility  as  a 
facility  that  is  approved  to  furnish  at 
least  one  specific  ESRD  service.  The 
following  facilities  are  ESRD  facilities: 
renal  transplantation  centers,  renal 
dialysis  centers,  renal  dialysis  facilities, 
self-dialysis  units,  and  special  purpose 
renal  dialysis  facilities.  ESRD  facilities 
providing  services  in  any  of  the  ten 
designated  States  are  subject  to  the 
requirements  of  these  regidations. 

F.  Parenteral  and  Enteral  Suppliers 

Parenteral  and  enteral  suppliers 
primarily  are  durable  medical 
equipment  suppliers  and  home  health 
agencies.  Covered  supplies,  equipment 
and  nutrients  are  the  items  and  services 
that  are  determined  medically  necessary 
and  approved  by  Medicare  for  payment. 
If  the  coverage  requirements  for  enteral 
or  parenteral  nutritional  therapy  are 
met,  then  related  supplies,  equipment, 
and  nutrients  are  also  covered.  Entities 
that  provide  such  covered  services  in 
any  of  the  ten  listed  States  are  subject  to 
the  requirements  of  these  regulations. 

'G.  Entities  Providing  Physical  Therapy 
Services 

Medicare  part  B  pays  for  physical 
therapy  services  under  conditions 
specified  in  our  regulations  at  42  CFR 
410.60.  Physical  therapy  includes  the 
assessment  and  treatment  of  a  patient's 
rehabilitation  needs,  therapeutic 
exercises,  gait  training,  range  of  motion 
testing  and  maintenance  therapy  for  a 
patient.  Entities  that  provide  covered 
physical  therapy  services  in  any  of  the 
ten  designated  States  are  subject  to  the 
provisions  of  these  regulations. 

V.  Form,  Manner,  and  Tuning  for 
Submission  of  Information 

Entities  covered  by  this  rule  must  be 
prepared  to  complete  a  survey  on  their 
financial  relationships  with  physicians 
(defined  in  section  1861(r)  of  the  Act  and 
HCFA  regulations  at  42  CFR  410.20)  and 
members  of  a  physician's  immediate 
family.  Each  reporting  entity's  fiscal 
intermediary  or  carrier  will  provide  the 
entity  with  a  survey  form,  which  must 
be  completed  and  returned  to  the 
intermediary  or  carrier.  All  reporting 
entities  will  have  at  least  30  days  in 
which  to  Tetam  the  completed  form. 
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identification  will  be  the  simplest  and 
the  most  cost  effective  approach  to 
obtaining  the  information  required  under 
section  1877(f). 

E.  ESRD  Facilities 

ESRD  facilities  are  those  entities  that 
meet  the  requirements  spelled  out  in  42 
CFR  part  405.  subpart  U.  Section 
405.2102  defines  an  ESRD  facility  as  a 
facility  that  is  approved  to  furnish  at 
least  one  specific  ESRD  service.  The 
following  facilities  are  ESRD  facilities: 
renal  transplantation  centers,  renal 
dialysis  centers,  renal  dialysis  facilities, 
self-dialysis  units,  and  special  purpose 
renal  dialysis  facilities.  ESRD  facilities 
providing  services  in  any  of  the  ten 
designated  States  are  subject  to  the 
requirements  of  these  regulations. 

F.  Parenteral  and  Enteral  Suppliers 

Parenteral  and  enteral  suppliers 
primarily  are  durable  medical 
equipment  suppliers  and  home  health 
agencies.  Covered  supplies,  equipment 
and  nutrients  are  the  items  and  services 
that  are  determined  medically  necessary 
and  approved  by  Medicare  for  payment. 
If  the  coverage  requirements  for  enteral 
or  parenteral  nutritional  therapy  are 
met,  then  related  supplies,  equipment, 
and  nutrients  are  also  covered.  Entities 
that  provide  such  covered  services  in 
any  of  the  ten  listed  States  are  subject  to 
the  requirements  of  these  regulations. 

'G.  Entities  Providing  Physical  Therapy 
Services 

Medicare  part  B  pays  for  physical 
therapy  services  under  conditions 
specified  in  our  regulations  at  42  CFR 
410.60.  Physical  therapy  includes  the 
assessment  and  treatment  of  a  patient's 
rehabilitation  needs,  therapeutic 
exercises,  gait  training,  range  of  motion 
testing  and  maintenance  therapy  for  a 
patient.  Entities  that  provide  covered 
physical  therapy  services  in  any  of  the 
ten  designated  States  are  subject  to  the 
provisions  of  these  regulations. 

V.  Form,  Manner,  and  Tuning  for 
Submission  of  Information 

Entities  covered  by  this  nde  must  be 
prepared  to  complete  a  survey  on  their 
financial  relationships  with  physicians 
(defined  in  section  1861(r)  of  the  Act  and 
HCFA  regulations  at  42  CFR  410.20)  and 
members  of  a  physician's  immediate 
family.  Each  reporting  entity's  fiscal 
intermediary  or  carrier  will  provide  the 
entity  with  a  survey  form,  which  must 
be  completed  and  returned  to  the 
intermediary  or  carrier.  All  reporting 
entities  will  have  at  least  30  days  in 
which  to  return  the  completed  form. 
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Clinical  laboratories  will  be  required 
to  complete  either  "Hospital  and  Facility 
Based  Clinical  Laboratories  with 
Financial  Relationships  with 
Physicians"  (Form  HCFA-97  for  part  A 
billers)  or  "Clinical  Laboratory  Financial 
Relationships  with  Physicians"  (Form 
HCFA-96  for  part  B  billers),  and  to 
submit  the  completed  form  to  the 
laboratory's  servicing  carrier  or 
intermediary.  These  forms  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  chapter  33. 
They  were  distributed  in  late  August  to 
entities  that  furnish  Medicare-covered 
clinical  laboratory  services.  Other 
health  care  entities  required  to  report 
must  complete  "Survey  of  Financial 
Relationships  Between  Physicians  and 
Selected  Health  Care  Entities"  (Form 
HCFA-95  for  both  part  A  and  part  B 
billers),  and  submit  the  completed  form 
to  the  carrier  or  intermediary.  Under  the 
authority  of  section  1877(f),  the 
Paperwork  Reduction  Act  provisions 
have  been  waived  for  this  form,  and 
0MB  approval  is  not  necessary. 

In  addition  to  listing  the  names  and 
UPINs  of  physicians  who  have  financial 
relationships  with  the  entity  (or  whose 
family  members  have  such 
relationships),  the  entity  must  include 
the  following  types  of  information: 
Information  that  identifies  the  entity 
(e.g.,  name,  address.  Medicare  provider 
identification/billing  number),  and 
information  on  the  type  of  financial 
relationship  (investment/ownership  or 
compensation)  between  the  entity  and 
physician  (or  a  member  of  the 
physician's  immediate  family). 

Entities  providing  clinical  laboratory 
services  will  be  required  to  identify 
certain  other  information,  including  the 
type  of  laboratory  completing  the  form 
(i.e.,  independent,  facility-based). 
Because  the  forms  will  also  be  used  to 
update  the  information  submitted,  they 
will  also  include  a  space  for  specifying 
the  effective  date  of  each  physician's 
financial  relationship  or  that  of  their 
immediate  relatives.  The  effective  date 
of  the  financial  relationship  is  very 
important.  It  will  assist  HCFA  in  making 
appropriate  payment  decisions. 

The  HCFA  forms  for  reporting  clinical 
laboratories'  financial  relationships  with 
physicians  and/or  physicians' 
immediate  family  members  do  not 
require  identification  of  physicians 
whose  only  ownership  or  investment 
interest  or  compensation  arrangement 
qualifies  for  one  of  the  exceptions 
specified  in  section  1877  (c),  (d).  or  (e).  It 
should  be  noted  that  section  1877(b) 
provides  additional  exceptions  to  the 
prohibition  on  physician  referrals  for 


services  that  are  provided  under 
specified  circumstances  (e.g.,  by  a 
member  of  the  same  group  practice  as 
the  referring  physician,  provided  certain 
other  requirements  are  met).  The 
exceptions  listed  in  section  1877(b) 
relate  to  the  provision  of  individual 
services  and  are  not  exceptions  to  the 
term  "financial  relationship"  under 
section  1877(a).  Other  than  a  general 
exception  contained  in  paragraph  (b)(4) 
for  financial  relationships  with  hospitals 
which  are  unrelated  to  the  provision  of 
clinical  laboratory  services,  the 
application  of  the  section  1877(b) 
provisions  can  only  be  determined  and 
applied  on  a  claim-by-claim  basis. 
Therefore,  the  section  1877(b) 
exceptions  (other  than  the  one 
contained  in  paragraph  (b)(4))  are  not 
included  on  the  clinical  laboratory 
survey  form.  They  will  be  addressed 
through  claims  processing  modifications. 
The  necessary  procedural  instructions 
will  be  issued  through  normal  HCFA 
program  memoranda  and  manual 
issuances  prior  to  January  1, 1992. 

Other  reporting  health  care  entities 
will  be  required  to  disclose  the  extent  or 
value  of  their  financial  relationships 
with  physicians  (or  immediate  family 
members  of  physicians).  For  example, 
these  entities  will  be  required  to  identify 
the  approximate  percentage  of  each 
physician's  ownership  or  investment 
interest  in  the  entity  by  indicating  the 
percentage  range  (.05-5  percent,  5.1-25 
percent,  more  than  25  percent)  within 
which  the  physician's  interest  falls. 

Health  care  entities  are  responsible 
for  obtaining  the  appropriate  forms  from 
their  servicing  Medicare  contractors.  To 
facilitate  this  process,  Medicare 
contractors  will  be  sending  the  forms  to 
those  entities  of  record  who  have  billed 
Medicare  for  the  selected  items  and 
services.  Non-receipt  of  a  form  does  not 
release  an  entity  from  the  requirement 
to  obtain  and  complete  the  required 
form  by  the  dates  specified. 

Under  these  regulations,  entities 
providing  clinical  laboratory  services 
are  required  to  report  changes  in  their 
financial  relationships  (i.e.,  deletions, 
accretions)  within  60  days  from  the 
effective  date  of  the  change.  It  is  the 
clinical  laboratory's  responsibility  to 
keep  this  information  current.  Updates 
should  be  reported  to  the  clinical 
laboratory's  servicing  Medicare 
contractor  on  the  appropriate  form  (i.e., 
HCFA-96  or  HCFA-97). 

At  this  time,  we  are  not  requesting 
that  other  health  care  entities  covered 
by  this  rule  submit  updates  to  the 
information  supplied  on  the  first 
required  due  date.  We  will  notify  the 
public  through  notice  in  the  Federal 


Register  the  next  time  this  information 
will  be  required.  This  decision  will  be 
based,  in  part,  on  a  review  of  policy 
alternatives  that  may  result  from  the 
statistical  profile  required  by  section 
4207(e)(4)  of  OBRA '90. 

VI.  Provisions  of  the  Regulations 

To  implement  the  provisions  of  OBRA 
'89  and  OBRA  '90  discussed  above,  we 
will  establish  a  new  subpart  J  under  42 
CFR  part  411.  New  subpart  J,  Physician 
Ownership  of,  and  Referral  of  Patients 
or  Laboratory  Sjiecimens  to  Entities 
Furnishing  Clinical  Laboratory  or  Other 
Health  Services,  will  contain 
requirements  concerning  reporting  by 
entities,  as  well  as  other  provisions 
relating  to  physician  referrals  as 
contained  in  section  1877  of  the  Act. 
Provisions  other  than  section  1877(f)  will 
be  implemented  through  a  separate 
proposed  rule  currently  under 
development. 

In  S  411.1,  Basis  and  scope,  we  are 
adding  section  1877  as  the  statutory 
authority  for  adding  subpart  J. 

In  new  S  411.350,  Scope  of  subpart,  we 
describe  the  statutory  authority 
contained  in  section  1877. 

In  new  §  411.361,  Reporting 
requirements,  we  describe  in  paragraph 
(a)  the  basic  rule  for  reporting 
information  (i.e.,  that,  subject  to  some 
exceptions,  all  entities  furnishing 
Medicare-covered  clinical  laboratory 
services  must  provide  the  information, 
and  that  all  other  health  care  entities  are 
subject  to  the  requirements  unless  they 
receive  a  waiver).  In  paragraph  (b).  we 
specify  the  exception  to  the  application 
of  the  reporting  requirement  for  entities 
providing  20  or  fewer  Part  A  or  Part  B 
items  and  services  during  a  calendar 
year.  We  decided  that  20  services 
annually  is  an  appropriate  number  to 
meet  the  requirements  of  the  Act  aimed 
at  excluding  entities  that  bill  Medicare 
only  occasionally  and,  thus,  would  have 
at  most  an  insignificant  impact  on 
utilization  patterns  even  if  all  20 
services  were  for  referrals  from  the 
same  physician.  We  decided  on  a  fixed 
number  of  services  rather  than  some 
ratio,  formula  or  other  reference  that 
would  take  into  account  all  services  (i.e., 
those  not  covered  under  Medicare)  to 
assure  accurate  application  of  this 
exception  by  reporting  entities  and 
Medicare  contractors.  We  establish  in 
paragraph  (c)  the  requirement  that  we 
will  announce  in  the  Federal  Register 
the  election  to  waive  reporting 
requirements  as  permitted  by  section 
1877(f).  Eariier  in  this  preamble,  we 
announced  our  determination  to  waive 
the  requirements  for  all  entities  other 
than  the  following: 
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•  Entities  providing  Medicare-covered 
clinical  laboratory  services  anywhere  in 
the  United  States:  and 

•  Hospitals,  suppliers  of  ambulance 
services,  entities  providing  diagnostic 
imaging  services,  end-stage  renal 
disease  (ESRD]  facilities,  parenteral  and 
enteral  suppliers,  and  entities  providing 
physical  therapy  serx'ices  in  Arkansas, 
California.  Connecticut,  Florida, 
Michigan.  Ohio,  Pennsylvania,  South 
Carolina,  Texas,  and  West  Virginia. 

We  describe  in  paragraph  (d) 
information  that  must  be  furnished  with 
respect  to  fmancial  relationships 
between  an  entity  and  a  physician  or 
his/her  immediate  family  member.  An 
entity  must  submit  to  its  servicing 
carrier  or  intermediary  at  least  the  name 
and  UPIN  of  each  physician  who  has  a 
fmancial  relationship  with  the  entity  or 
who  has  an  immediate  relative  who  has 
such  a  relationship.  We  incorporate  by 
reference  the  definition  of  "immediate 
relative"  that  appears  in  §  411.12(b]  of 
the  regulations,  i.e.,  husband  or  wife: 
natural  or  adoptive  parent,  child,  or 
sibling;  stepparent,  stepchild:  son-in- 
law,  daughter-in-law.  brother-in-law, 
mother-in-law;  grandparent  or 
grandchild;  spouse  of  grandparent  or 
grandchild.  In  addition,  we  provide  that 
the  entity  must  describe  the  nature  of 
the  relationship  (e.g.,  ownership  or 
compensation)  and  the  amount  of  the 
compensation  arrangement  or  extent  of 
the  investment,  if  HCFA  requests  that 
information. 

In  paragraph  (e),  we  provide  that  a 
financial  relationship  is  any  ownership 
or  investment  interest  or  any 
compensation  arrangement  as  those 
terms  are  described  in  section  1877  of 
the  Act 

In  paragraph  (f),  we  provide  that 
entities  must  submit  the  required 
information  to  the  entity's  servicing 
carrier  or  intermediary  on  a  HCFA 
prescribed  form.  Forms  HCFA-96  and 
HCFA-97  have  already  been  distributed 
to  entities  that  furnish  Medicare-covered 
clinical  laboratory  services.  Other 
entities  that  are  subject  to  the 
requirements  of  this  rule  will  receive  a 
Form  HCFA-95  on  or  after  the  date  this 
rule  is  published.  All  entities  will  have 
30  days  from  their  receipt  of  the  form  to 
provide  the  initial  information.  Updated 
information  from  clinical  laboratories 
must  be  submitted  within  60  days  of  the 
date  any  change  in  the  entity's  financial 
relationships  is  effected.  As  explained 
earlier,  at  this  time  we  are  not  requiring 
entities  other  than  those  furnishing 
clinical  laboratory  services  to  provide 
updated  information.  Paragraph  (f)  also 
specifies  that  entities  must  retain 
documentation  sufficient  to  verify  the 
information  provided,  and  make  that 


documentation  available  to  us  or  the 
OIG  in  the  event  we  need  to  verify  the 
data. 

In  S  411.361(g).  we  outline  civil  money 
penalties  for  non-reporting.  A  civil 
money  penalty  may  be  assessed  for  any 
person  who  is  required,  but  fails,  to  meet 
the  reporting  requirements  described  in 
this  rule.  An  entity  is  subject  to  a  civil 
money  penalty  of  not  more  than  $10,000 
for  each  day  after  the  report  is  due. 
Under  section  1877(f),  submission  of  the 
initial  report  is  due  October  1, 1991.  The 
imposition  of  penalties  will  comply  with 
the  applicable  provisions  of  part  1003  of 
the  regulations,  Civil  Money  Penalties 
and  Assessments. 

Any  person  who  knowingly  and 
willfully  makes  a  false  statement  to 
HCFA  could  also  be  subject  to  criminal 
liability  under  section  1128B  of  the  Act. 
Therefore,  entities  subject  to  the 
reporting  requirements  of  this  rule 
should  assure  that  the  deadlines  for 
submission  of  the  information  are  met 
and  that  the  information  submitted  is 
complete  and  accurate,  including  the 
accurate  assertion  (self-designation) 
that  the  requirements  for  qualifying  for 
particular  exceptions  have  been  met. 

In  S  411.361(h),  we  provide  that 
information  furnished  under  this  section 
is  disclosable  to  the  public,  in 
accordance  with  the  provisions  of  part 
401  of  the  Medicare  regulations. 

VII.  Interim  Final  Regulations 

Section  4207(k)  of  OBRA  "90 
authorizes  the  Secretary  to  issue  interim 
final  regulations  to  implement  title  FV  of 
OBRA  '90  and  the  amendments  made  by 
title  IV  (Medicare.  Medicaid,  and  other 
health-related  programs).  In  order  to 
carry  out  the  requirements  of  section 
1877(f)  of  the  Act  (as  amended  by 
section  4207(e)  of  OBRA  '90);  to  obtain 
sufficient  information  from  health  care 
entities  in  time  to  apply  the  Medicare 
payment  provisions  of  section  1877  (as 
amended  by  section  4207(e)  of  OBRA 
'90)  by  the  statutory  effective  dale  of 
January  1. 1992:  and  to  facilitate  the 
preparation  of  the  statistical  profile 
required  by  section  6204(f)  of  OBRA  '89 
(as  amended  by  section  4207(e)(4)  of 
OBRA  '90)  to  be  submitted  to  Congress 
by  June  30. 1992,  we  are  exercising  this 
authority  to  make  this  rule  effective 
upon  publication,  with  a  subsequent  60- 
day  opportunity  for  public  comment.  As 
Congress  anticipated  in  enacting  section 
4207(1)  of  OBRA  "90,  the  statutory 
changes  and  time  constraints  imposed 
under  that  legislation  made  publication 
of  a  notice  of  proposed  rulemaking  prior 
to  the  initial  implementation  of  the 
section  1877(f)  requirements 
impracticable. 


We  invite  public  comment  on  the 
provisions.  Ptior  to  or  concurrently  with 
our  publication  of  final  regulations 
implementing  the  related  provisions  of 
section  1877  of  the  Act.  we  will  publish 
a  final  rule  addressing  the  conunents 
that  we  receive  on  this  interim  final  rule. 
As  noted  above  in  part  1(A)  of  this 
preamble,  we  are  developing  a  separate 
Notice  of  Proposed  Rulemaking  that  will 
be  published  in  the  Federal  Register  to 
address  the  prohibition  on  certain 
physician  referrals  for  clinical 
laboratory  services  under  section  1877 
of  the  Act  Following  our  receipt  of 
public  comments  on  that  Notice,  we  will 
promulgate  final  regulations  under 
section  1877,  including  any  revisions  to 
this  interim  fmal  rule  that  may  be 
appropriate  based  upon  the  comments 
we  receive. 

Vni.  Response  to  Conunents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  we  will 
respond  to  the  conunents  in  the 
preamble  to  the  fmal  rule,  as  discussed 
above  in  Part  VII  (Interim  Final 
Regulations). 

IX.  Regulatory  Impact  Statement 

Executive  Order  {E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any  final 
requlation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule":  that  is,  that 
would  be  likely  to  result  in — 

•  Annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or, 

•  Significant  adverse  effects  on 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  regulation  will  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
clinical  laboratories,  hospitals, 
parenteral  and  enteral  suppliers,  and 
ESRD  facilities,  suppliers  of  ambulance 
services,  entities  providing  physical 
therapy  services,  entities  providing 
diagnostic  imaging  services  in  certain 
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We  invite  public  comment  on  the 
provisions.  Ptior  to  or  concurrently  with 
our  publication  of  fmal  regulations 
implementing  the  related  provisions  of 
section  1877  of  the  Act.  we  will  publish 
a  final  rule  addressing  the  conunents 
that  we  receive  on  this  interim  final  rule. 
As  noted  above  in  part  1(A)  of  this 
preamble,  we  are  developing  a  separate 
Notice  of  Proposed  Rulemaking  that  will 
be  published  in  the  Federal  Register  to 
address  the  prohibition  on  certain 
physician  referrals  for  clinical 
laboratory  services  under  section  1877 
of  the  Act  Following  our  receipt  of 
public  comments  on  that  Notice,  we  will 
promulgate  final  regulations  under 
section  1877.  including  any  revisions  to 
this  interim  final  rule  that  may  be 
appropriate  based  upon  the  comments 
we  receive. 

VIII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  we  will 
respond  to  the  conunents  in  the 
preamble  to  the  final  rule,  as  discussed 
above  in  Part  VII  (Interim  Final 
Regulations). 

IX.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any  final 
requlation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in — 

•  Annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or, 

•  Significant  adverse  effects  on 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  unless  the  Secretary 
certifies  that  a  regulation  will  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  consider  all 
clinical  laboratories,  hospitals, 
parenteral  and  enteral  suppliers,  and 
ESRD  facilities,  suppliers  of  ambulance 
services,  entities  providing  physical 
therapy  services,  entities  providing 
diagnostic  imaging  services  in  certain 


States  as  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
Metropolitan  Statistical  area. 

This  interim  final  rule  sets  forth 
requirements  for  entities  that  provide 
items  or  services  for  which  payment 
may  be  made  under  Medicare  to  report 
certain  information  to  HCFA  concerning 
the  entity's  financial  relationships  with 
physicians  and  immediate  relatives  of 
physicians.  Because  the  rule  is  not  likely 
to  result  in  a  $100  million  aiuiual  effect 
on  the  economy,  a  major  increase  in 
costs  or  prices,  or  a  significant  adverse 
effect  on  innovation,  we  have 
determined  that  the  threshold  criteria 
for  application  of  E.0. 12291  are  not 
present,  and  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  will  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis. 

X.  Collection  of  Information 
Requirements 

Under  the  authority  of  section  1877(f) 
of  the  Act.  as  amended  by  section 
4207(e)(3)(C)  of  OBRA  '90,  the  Secretary 
has  decided  to  waive  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35)  with  respect  to 
information  required  from  entities  other 
than  those  providing  clinical  laboratory 
services.  This  decision  is  based,  in  part, 
on  time  constraints  and  on  work 
currently  being  done  within  the  agency. 
HCFA  is  currently  exploring  the 
feasibility  of  reducing  the  number  of 
data  collection  instruments  used  to 
collect  information  concerning  physician 
ownership  arrangements  and  it  would 
not  be  an  effective  use  of  resources  to 
obtain  clearance  for  a  form  that  is  likely 
to  be  used  only  once.  However,  should  it 
be  necessary  to  separately  survey  health 
care  entities  (other  that  those  that 
furnish  clinical  laboratory  services)  in 
the  future  under  section  1877(f)  of  the 
Act  we  will  consider  the  comments  that 
we  receive  on  this  interim  final  rule  and 
make  appropriate  revisions  to  the  form 


based  on  these  comments.  Any  such 
revisions  (and  our  response  to 
suggestions  that  we  decline  to  adopt) 
will  be  explained  in  the  preamble  to  the 
final  rule  that  will  be  published 
following  our  analysis  of  the  public 
comments  on  this  interim  final  rule. 

The  provisions  of  the  Paperwork 
Reduction  Act  have  not  been  waived 
with  respect  to  the  data  collection 
activities  apphcable  to  clinical 
laboratories.  Pursuant  to  those 
provisions,  the  Office  of  Management 
and  Budget  (0MB)  has  approved  Form 
HCFA-96  and  Form  HCFA-97  for  use  in 
collecting  financial  information  from 
entities  providing  clinical  laboratory 
services  (0MB  Approval  No.  0938-0586, 
July  1991). 

We  estimate  that  approximately 
200,000  forms  will  be  sent  by  Medicare 
contractors  to  entities  covered  by  this 
rule.  On  an  average,  we  estimate  it  will 
take  30  minutes  to  complete  a  form. 

List  of  Subjects  in  42  CFR  Part  411 

Kidney  diseases,  Medicare,  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
42  CFR  part  411  is  amended  as  follows: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102, 1834, 1842(1).  1861. 
1862. 1886. 1871. 1877.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302. 1395in.  1395u(l), 
1385X.  1395y.  1395cc.  1395hh,  1395nn.  and 
1395pp). 

Subpart  A— General  Exclusions  and 
Exclusion  of  Particular  Services 

2.  In  §  411.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§411.1    Basts  and  scope. 

(a)  Statutory  basis.  Sections  1814(c), 
1835(d),  and  1862  of  the  Act  exclude 
from  Medicare  payment  certain 
specified  services.  The  Act  provides 
special  rules  for  payment  of  services 
furnished  by  Federal  providers  or 
agencies  (section  1814(c).  and  1835(d)), 
by  hospitals  and  physicians  outside  the 
United  States  (section  1814(f)  and 
1862(a)(4)).  and  by  hospitals  and  SNFs 
of  the  Indian  Health  Services  (section 
1880).  Section  1877  sets  forth  limitations 
on  physician  ownership  of,  and  referrals 
to,  health  care  entities  that  furnish 
clinical  laboratory  services. 
***** 

3.  In  part  411,  a  new  subpart )  is 
added  to  read  as  follows  and  the  table 
of  contents  is  amended  accordingly: 


Subpart  J — Ptiystcian  Ownership  of, 
and  Referral  of  Patients  or  Laboratory 
Specin>er)s  to,  Entities  Furnishing 
Clirtical  Laboratory  or  Other  Health 
Services 

§411.350    Scope  of  subpart 

This  subpart  implements  section  1877 
of  the  Act.  which  generally  prohibits  a 
physician  from  making  a  referral  under 
Medicare  for  clinical  laboratory'  services 
to  an  entity  with  which  the  physician  or 
member  of  the  physician's  immediate 
family  has  a  financial  relationship.  It 
also  requires,  with  some  exceptions,  that 
entities  furnishing  covered  services 
under  Part  A  or  Part  B  report 
information  concerning  their  ownership 
arrangements  in  such  form,  manner  and 
at  such  times  as  specified  by  HCFA. 

§411.361    Reporting  requirements. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b).  the  following  entities 
must  submit  information  to  HCFA 
concerning  their  ownership 
arrangements  in  such  form,  manner,  and 
as  such  times  as  HCFA  specifies: 

(1)  All  entities  that  furnish  Medicare 
covered  clinical  laborator>'  services 
within  the  United  States;  and 

(2)  Unless  HCFA  waives  the 
requirement  as  provided  in  paragraph 
(c)  of  this  section,  ail  other  entities  that 
furnish  Part  A  or  Part  B  items  or  services 
within  the  United  Stales. 

(b)  Exception.  The  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  entities  that  provide  20  or  fewer 
Part  A  and  Part  B  items  and  services 
during  a  calendar  year. 

(c)  Waivers.  Through  a  document 
pubhshed  in  the  Federal  Register.  HCFA 
may  waive  the  requirements  of 
paragraph  (a)  of  this  section  on  a 
statewide  or  other  basis  with  respect  to 
entities  that  do  not  furnish  clinical 
laboratory  services,  except  that  a 
waiver  may  not  be  granted  to  the 
following  entities  in  at  least  ten  States: 
parenteral  and  enteral  suppliers,  end 
stage  renal  disease  facilities,  suppliers 
of  ambulance  services,  hospitals, 
entities  providing  physical  therapy 
services,  and  entities  providing 
diagnostic  imaging  services. 

(d)  Required  information.  The 
information  submitted  to  HCFA  under 
paragraph  (a)  of  this  section  must 
include  at  least  the  following: 

(1)  The  name  and  unique  physician 
identification  number  (UPIN)  of  each 
physician  who  has  a  financial 
relationship  with  the  entity: 

(2)  The  name  and  UPIN  of  each 
physician  who  has  an  immediate 
relative  (as  defined  in  §  411.12(b))  who 
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has  a  Hnancial  relationship  with  the 
entity; 

(3)  With  respect  to  each  physician 
identified  under  paragraphs  (d)(1)  and 
(d)(2)  of  this  section,  the  nature  of  the 
financial  relationship  (including  the 
extent  and/or  value  of  the  ownership  or 
investment  interest  or  the  compensation 
arrangement,  if  requested  by  HCFA). 

(e)  Reportable  financial  relationships. 
For  purposes  of  this  section,  a  financial 
relationship  is  any  ownership  or 
investment  interest  or  any  compensation 
arrangement,  as  described  in  section 
1877  of  the  Act. 

(f)  Form  and  timing  of  reports.  Entities 
that  are  subject  to  the  requirements  of 
this  section  must  submit  the  required 
information  on  a  HCFA-prescribed  form 
within  the  time  period  specified  by  the 
servicing  carrier  or  intermediary.  All 
entities  will  be  given  at  least  30  days 
from  the  date  of  the  carrier's  or 
intermediary's  request  to  provide  the 
initial  information.  Thereafter,  entities 
described  in  paragraph  (a)(1)  of  this 
section  must  provide  updated 
information  within  60  days  from  the 
date  of  any  change  in  the  information 
submitted.  All  entities  must  retain 
documentation  sufficient  to  verify  the 
information  provided  on  the  forms,  and 
make  that  documentation  available  to 
HCFA  or  the  OIG,  upon  request. 

(g)  Consequences  of  failure  to  report. 
Any  person  who  is  requirt-d,  but  fails,  to 
submit  information  in  accordance  with 
this  section  is  subject  to  a  civil  money 
penalty  of  up  to  $10,000  for  each  day  of 
the  period  beginning  on  the  day 
following  the  applicable  deadline 
established  under  paragraph  (f)  of  this 
section  until  the  information  is 
submitted.  Assessment  of  such  penalties 
will  comply  with  the  applicable 
provisions  of  part  1003. 

(h)  Public  disclosure.  Information 
furnished  to  HCFA  under  this  section  is 
subject  to  public  disclosure  in 
accordance  with  the  provisions  of  part 
401. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Supplementary  Medical 
Insurance) 

Dated:  August  20, 1991. 
GaU  R.  WUensky, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  August  30, 1991. 
Louis  W.  Sullivan, 
Secretary. 
|FR  Doc.  91-28925  Filed  12-2-91: 8:45  am) 
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DEPARTMEMT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43  CFR  Part  4 

RIN  1094-AA40 

White  Earth  Reservation  Land 
Settlement  Act  of  1985 

agency:  Office  of  Hearings  and 
Appeals.  Interior. 

ACnow:  Final  rule. 

SUMMARY:  By  notice  published  in  the 
Federal  Register  on  November  5. 1990, 
55  FR  46530,  and  corrected  on  November 
15. 1990.  55  FR  47831.  the  Office  of 
Hearings  and  Appeals  proposed  to  add 
new  regulations  for  determining,  through 
intestate  succession,  the  heirs  of  those 
persons  who  died  entitled  to  receive 
compensation  pursuant  to  section  8(c)  of 
the  White  Earth  Reservation  Land 
Settlement  Act  of  1985,  PubUc  Law  9»- 
264  (100  Stat.  61).  as  amended  by  Public 
Law  100-153  (101  Stat.  886)  and  Public 
Law  100-212  (101  Stat.  1433).  The 
proposed  regulations  cited  the  authority 
and  enunciated  the  policy  and 
procediu-es  to  be  followed  in  making 
such  heirship  determinations.  The  time- 
sensitive  requirements  of  the  White 
Earth  Reservation  Land  Settlement  Act 
of  1985  made  it  necessary  and  desirable 
for  the  Secretary  to  promulgate 
regulations  which  would  afford  efficient 
and  expeditious  determination  while  at 
the  same  time  maintaining  the  existing 
system  integrity. 

EFFECTIVE  DATE:  January  2. 1992. 

FOR  FURTHER  INFORMATION:  Kathryn  A. 
Ljmn.  Acting  Deputy  Director,  Office  of 
Hearings  and  Appeals  (703)  235-3816 
(not  toll  free). 

SUPPLEMENTARY  INFORMATION:  The 

White  Earth  Reservation  Land 
Settlement  Act  (WELSA)  of  1985.  Public 
Law  99-264,  as  amended  by  Public  Law 
100-153  and  Public  Law  100-212. 
provides  a  method  of  resolving  disputes 
concerning  the  title  to  certain  allotments 
of  land  on  the  White  Earth  Chippewa 
Indian  Reservation  in  Miimesota.  The 
Act  defines  circumstances  by  which  title 
to  an  allotment  may  have  been  lost 
through  a  questionable  tax  forfeiture, 
sale,  mortgage  or  other  taking  or  transfer 
during  the  applicable  trust  period.  The 
Act  directs  the  Secretary  of  the  Interior 
to  (1)  identify  the  allotments  or  interests 
therein  which  were  lost  under  such 
circimistances.  (2)  determine  the 
individuals  entitled  to  compensation  for 
the  loss  of  such  allotments  or  interests 
therein.  (3)  ascertain  the  amount  of  the 
compensation  to  which  each  such 


individual  is  entitled,  and  (4)  pay  them 
such  amounts  plus  interest. 

Pursuant  to  section  8(c)  of  the  Act.  it 
is  incumbent  upon  the  Secretary  to 
estabhsh  the  process  whereby  the 
compensation  is  to  be  distributed. 
Writing  on  behalf  of  the  White  Earth 
Reservation  Business  Committee  on 
May  20. 1986.  the  Chairman  of  that 
Committee  asked  that  the  Office  of 
Hearings  and  Appeals  be  made 
responsible  and  accountable  for 
determining  the  heirs  of  those  persons 
who  died  entitled  to  receive 
compensation  under  the  terms  of  the 
Act.  This  position  has  the  support  of  the 
Bureau  of  Indian  Affairs. 

Pursuant  to  this  request,  proposed 
regulations  were  published  in  the 
Federal  Register  on  November  5, 1990. 
55  FR  46530,  and  corrected  on  November 
15. 1990.  55  FR  47831.  Public  comments 
were  solicited.  No  comments  were 
received  from  persons  outside  the 
Department  of  the  Interior.  Comments 
were  received  from  the  Office  of  the 
Solicitor.  Twin  Cities  Field  Office,  on 
behalf  of  the  Bureau  of  Indian  Affairs, 
and  from  the  administrative  judge  in  the 
Office  of  Hearings  and  Appeals  who 
will  be  hearing  these  cases.  The 
following  changes  have  been  made  to 
the  regulations  as  proposed  in  response 
to  the  comments  received. 

Sections  4.350(b)  and  4.352(b):  Specific 
references  in  the  regulation  to  the 
inheritance  laws  of  Minnesota  in  effect 
on  March  26, 1986,  were  deleted. 
WELSA  presently  provides  that  these 
laws  will  be  applied  in  making  heirship 
determinations.  Prior  to  March  26. 1986. 
the  Uniform  Probate  Code  was  adopted 
in  Minnesota,  but  the  amendment  of 
Minnesota  law  was  not  effective  until 
after  March  26. 1986.  The  Uniform 
Probate  Code  is  more  lenient  than  prior 
Miimesota  law  in  such  areas  as 
inheritance  by  adopted  and  illegitimate 
children.  The  Department  is  currently 
considering  seeking  a  technical 
amendment  that  would  allow  the 
application  of  the  new  State  laws  of 
intestate  succession.  By  not  specifically 
stating  the  date  of  the  law  to  be  applied 
in  the  regulation.  WELSA  could  be 
amended  without  the  necessity  of 
making  a  corresponding  amendment  to 
the  regulations.  The  statutory  date  will 
be  followed  in  determining  the  law  to  be 
applied. 

In  addition,  the  inclusion  of  language 
now  requiring  the  Project  Director  to 
request  an  heirship  determination  puts 
the  burden  of  deciding  when  an  heirship 
determination  is  needed  on  the  Bureau 
of  Indian  Affairs  and  the  Project 
Director,  as  provided  by  WELSA. 
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individual  is  entitled,  and  (4)  pay  them 
such  amounts  plus  interest. 

Pursuant  to  section  8(c)  of  the  Act.  it 
is  incumbent  upon  the  Secretary  to 
establish  the  process  whereby  the 
compensation  is  to  be  distribyted. 
Writing  on  behalf  of  the  White  Earth 
Reservation  Business  Committee  on 
May  20, 1986.  the  Chairman  of  that 
Committee  asked  that  the  Office  of 
Hearings  and  Appeals  be  made 
responsible  and  accountable  for 
determining  the  heirs  of  those  persons 
who  died  entitled  to  receive 
compensation  under  the  terms  of  the 
Act.  This  position  has  the  support  of  the 
Bureau  of  Indian  Affairs. 

Pursuant  to  this  request,  proposed 
regulations  were  published  in  the 
Federal  Register  on  November  5, 1990. 
55  FR  46530.  and  corrected  on  November 
15. 1990,  55  FR  47831.  PubHc  comments 
were  solicited.  No  comments  were 
received  from  persons  outside  the 
Department  of  the  Interior.  Comments 
were  received  from  the  Office  of  the 
Solicitor.  Twin  Cities  Field  Office,  on 
behalf  of  the  Bureau  of  Indian  Affairs, 
and  from  the  administrative  judge  in  the 
Office  of  Hearings  and  Appeals  who 
will  be  hearing  these  cases.  The 
following  changes  have  been  made  to 
the  regulations  as  proposed  in  response 
to  the  comments  received. 

Sections  4.350(b)  and  4.352(b):  Specific 
references  in  the  regulation  to  the 
inheritance  laws  of  Minnesota  in  effect 
on  March  26, 1986,  were  deleted. 
WELSA  presently  provides  that  these 
laws  will  be  applied  in  making  heirship 
determinations.  Prior  to  March  26, 1986, 
the  Uniform  Probate  Code  was  adopted 
in  Minnesota,  but  the  amendment  of 
Minnesota  law  was  not  effective  until 
after  March  26, 1986.  The  Uniform 
Probate  Code  is  more  lenient  than  prior 
Minnesota  law  in  such  areas  as 
inheritance  by  adopted  and  illegitimate 
children.  The  Department  is  currently 
considering  seeking  a  technical 
amendment  that  would  allow  the 
application  of  the  new  State  laws  of 
intestate  succession.  By  not  specifically 
stating  the  date  of  the  law  to  be  applied 
in  the  regulation.  WELSA  could  be 
amended  without  the  necessity  of 
making  a  corresponding  amendment  to 
the  regulations.  The  statutory  date  will 
be  followed  in  determining  the  law  to  be 
applied. 

In  addition,  the  inclusion  of  language 
now  requiring  the  Project  Director  to 
request  an  heirship  determination  puts 
the  burden  of  deciding  when  an  heirship 
determination  is  needed  on  the  Bureau 
of  Indian  Affairs  and  the  Project 
Director,  as  provided  by  WELSA. 


Section  4.35G(cK7):  A  definition  of  the 
term  "appellant"  has  been  added  for 
clarity. 

Section  4.351(a):  The  introductory 
phrase  was  added  to  underscore  that  the 
Project  Director  must  apply  recognized 
existing  heirship  determinations  without 
review  and  without  further  reference  to 
the  Office  of  Hearings  and  Appeals. 
This  change  corresponds  with  the 
change  made  to  S  4.350(h). 

Section  4.351(b)(1):  The  acceptable 
evidence  of  death  was  changed  to  track 
the  language  of  a  similar  provision 
relating  to  probate  of  the  estates  of 
deceased  Indians  under  43  CFR  4.210. 

Section  4.351(b)(3):  One  change  would 
allow  recognized  determinations  of  the 
heirs  of  other  related  decedents  to  be 
submitted  as  evidence  in  an  heirship 
determination.  A  second  change  would 
clarify  that  what  is  intended  is  to 
recognize  at  least  as  evidence  the 
decisions  of  whatever  court-like  forum 
is  vested  with  the  authority  to  determine 
heirs  in  other  countries. 

Section  4.351(b)(4):  The  term 
"interested"  is  changed  to  "interest"  to 
correct  a  printing  error. 

Section  4.352(b)(1):  The  time  for  fding 
a  response  as  to  why  a  preliminary 
determination  should  not  become  final 
was  increased  to  forty  (40)  days  in  order 
to  allow  a  reasonable  opportunity  for 
response  by  persons  who  receive  notice 
through  posting.  Administrative  matters 
preliminary  to  posting  could 
substantially  reduce  the  time  available 
for  responses  from  those  persons  who 
received  notice  through  posting.  A 
requirement  was  added  that  the 
administrative  judge  shall  cause  a 
certificate  to  be  made  as  to  the  date  and 
manner  by  which  the  preliminary 
determination  was  mailed  in  order  to 
ensure  the  completeness  of  the 
administrative  record.  A  corresponding 
change  was  made  to  §  4.352(b)(3). 

Section  4.352(b)(2):  The  section  was 
changed  in  order  to  give  the  Project 
Director  two  additional  days  in  which  to 
accomplish  posting  and  to  give  him 
discretion  to  determine  the  places  in 
which  posting  should  occur.  The  burden 
of  determining  appropriate  hearing  sites 
should  rest  with  the  Project  Director, 
rather  than  with  the  Office  of  Hearings 
and  Appeals  because  of  the  Project 
Director's  greater  familiarity  with 
families  and  the  area.  Although  it  was 
j<uggested  that  the  list  of  possible 
posting  locations  might  be  deleted,  it 
was  believed  that  such  a  list  would 
provide  notice  to  individuals  affected  of 
the  places  where  they  might  reasonably 
expect  to  find  posted  notices.  It  is 
expected  that  the  Project  Director  will 
develop  specific  written  guidelines  for 
determining  appropriate  posting  sites. 


In  addition,  the  section  was  amended 
to  track  43  CFR  4,211(a)  in  requiring  that 
a  posting  certificate  be  signed  by  the 
person  posting  and  returned  to  the 
Project  Director.  Because  the  originals  of 
all  documents  evidencing  proper  posting 
should  be  part  of  the  official 
administrative  record,  the  section  was 
also  amended  to  require  that  all  such 
documents  be  forwarded  to  the 
administrative  judge.  A  corresponding 
change,  requiring  these  documents  to  be 
made  part  of  the  official  record,  was 
made  to  §  4.353(b)(1). 

Section  4.353(a):  The  term  "his"  is 
changed  to  "the"  to  remove  a  gender- 
based  pronoun. 

Section  4.353(b)(1):  Refer  to  discussion 
under  S  4.352(b)(2). 

Section  4.354:  The  term  "person"  in 
the  first  sentence  was  changed  to 
"party"  for  consistency  of  usage 
throughout  the  regulations. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  under  Executive  Order  12291  (Feb. 
17. 1981),  and  certifies  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  These 
determinations  are  based  on  the  fact 
that  the  rule  only  sets  forth  procedures 
for  such  heirship  determinations  as  are 
necessary  in  order  to  determine  who 
should  receive  compensation  under  the 
White  Earth  Reservation  Land 
Settlement  Act  of  1985.  as  amended. 

National  Enviroiunental  Policy  Act 

This  rulemaking  is  categorically 
excluded  from  the  National 
Environmental  Policy  Act  of  1969.  as 
amended.  42  U.S.C.  4321  through  4347, 
process  because  it  is  of  an 
administrative,  financial,  legal, 
techniced,  and  procedural  nature,  and 
therefore  neither  an  environmental 
assessment  nor  an  enviroimiental 
impact  statement  is  required.  40  CFR 
1508.4:  516  DM  2.3A. 

Takings  Implication  Assessment 

The  rules  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  Imphcation  Assessment  under 
Executive  Order  No.  12830  of  March  18, 
198& 


Drafting 

The  primary  author  of  this  rule  is 
Howard  Piepenbrink.  Chief,  Branch  of 
Titles  and  Research,  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior. 

List  of  SubjecU  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Indians. 

Accordingly.  43  CFR  part  4,  subpart  D, 
is  amended  as  set  forth  below. 

Dated:  Octot)er  3. 1991. 
lohnSduote, 

Assistant  Secretary  —  Policy.  Management 
and  Budget. 

PART  4-{AMENDE0] 

Subpart  D— Rutes  Apptkrable  In  Indan 
Affairs  Heartngs  and  Appeals 

1.  The  authority  for  43  CFR  part  4. 
subpart  D,  is  revised  to  read  as  follows: 

Autbority:  Sees.  1,  Z.  36  Stat  855.  •• 
amended,  856,  as  amended,  tec.  1.  38  Stat 
588, 42  SUt  1185,  at  amended,  aeca.  1.  2,  50 
Stat  1021. 1022;  R.S.  483.  465;  5  U.S.C.  301:  25 
U.S.C  sees.  2,  9,  372.  373,  374.  373a,  373b:  100 
Stat  61.  as  amended  by  101  Stat.  886  and  101 
Stat.  1433,  25  U.S.C.  331  note. 

2.  New  sections  4.350  through  4.357. 
eukI  a  new  center  heading,  are  added  to 
subpart  D  to  read  as  follows: 

White  Earth  Reservation  Land  SettI— at  Act 
of  19S5:  Authority  of  Admimstrativa  |adkps; 
Detaminatioiw  of  ttw  Heirs  of  I^aoiw  Who 
Died  Entitled  to  Cwnpenaation 

4.350  Authority  and  scope. 

4.351  Commencement  of  the  determination 
process. 

4.352  Determination  of  administrative  judge 
and  notice  thereof. 

4.353  Record. 

4.354  Reconsideration  or  rehearing. 

4.355  Omitted  compensation. 

4.356  Appeals. 

4.357  Guardians  for  minors  and 
iDCompetents. 

White  Earth  Re9er\'ation  Land 
Settlement  Act  of  1985;  Authority  of 
Administrative  fudges;  Determinations 
of  the  Heirs  of  Persons  Who  [Med 
Entitled  to  Compensation 

94.350    Authority  and  scope. 

(a)  The  rules  and  procedures  set  forth 
in  SS  4.350  through  4.357  apply  only  to 
the  determination  through  intestate 
succession  of  the  heirs  of  persons  who 
died  entitled  to  receive  compensation 
under  the  White  Earth  Reservation  Land 
Settlement  Act  of  1985,  Public  Law  9^ 
264  (100  Stat  61),  amended  by  Public 
Law  100-153  (101  Stat.  886)  and  Public 
Law  100-212  (101  Stat  1433). 

(b)  Whenever  requested  to  do  so  by 
the  Project  Director,  administrative 
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judges  shall  determine  such  heirs  by 
applying  inheritance  laws  in  accordance 
with  the  White  Earth  Reservation  Land 
Settlement  Act  of  1985  as  amended, 
notwithstanding  the  decedent  may  have 
died  testate. 

(c)  As  used  herein,  the  following  terms 
shall  have  the  following  meanings: 

(1)  The  term  Act  means  the  White 
Earth  Reservation  Land  Settlement  Act 
of  1985  as  amended. 

(2)  The  tenn  Board  means  the  Board 
of  Indian  Appeals  in  the  Office  of 
Hearings  and  Appeals,  Office  of  the 
Secretary. 

(3)  The  term  Project  Director  means 
the  officer  in  charge  of  the  White  Earth 
Reservation  Land  Settlement  Branch  of 
the  Minneapolis  Area  Office,  Bureau  of 
Indian  Affairs,  at  Cass  Lake.  Minnesota. 

(4)  The  term  party  (parties)  in  interest 
means  the  Project  Director  and  any 
presumptive  or  actual  heirs  of  the 
decedent,  or  of  any  issue  of  any 
subsequently  deceased  presumptive  or 
actual  heir  of  the  decedent. 

(5)  The  term  compensation  means  a 
monetary  sum,  as  determined  by  the 
Project  Director,  pursuant  to  section  8(c) 
of  the  Act. 

(6)  The  term  administrative  Judge 
means  an  administrative  judge  of  the 
Office  of  hearings  and  Appeals  to  whom 
the  Director  of  the  Office  of  Hearings 
and  Appeals  has  redelegated  his 
authority,  as  designee  of  the  Secretary, 
for  making  heirship  determinations  as 
provided  for  in  these  regulations. 

(7)  The  term  appellant  means  a  party 
aggrieved  by  a  final  order  or  final  order 
upon  reconsideration  issued  by  an 
administrative  judge  who  files  an  appeal 
with  the  Board. 

§  4.351    Commencement  of  the 
determination  process. 

(a)  Unless  an  heirship  determination 
which  is  recognized  by  the  Act  already 
exists,  the  Project  Director  shall 
commence  the  determination  of  the  heirs 
of  those  persons  who  died  entitled  to 
receive  compensation  by  filing  with  the 
administrative  judge  all  data,  identifying 
the  purpose  for  which  they  are  being 
submitted,  shown  in  the  records  relative 
to  the  family  of  the  decedent. 

(b)  The  data  shall  include  but  are  not 
limited  to: 

(1)  A  copy  of  the  death  certificate  if 
one  exists.  If  there  is  no  death 
certificate,  then  another  form  of  official 
written  evidence  of  the  death  such  as  a 
burial  or  transportation  of  remains 
permit,  coroner's  report,  or  church 
registry  of  death.  Secondary  forms  of 
evidence  of  death  such  as  an  affidavit 
from  someone  with  personal  knowledge 
concerning  the  fact  of  death  or  an 
obituary  of  death  notice  from  a 


newspaper  may  be  used  only  in  the 
absence  of  any  official  proof  or  evidence 
of  death. 

(2)  Data  for  heirship  finding  and 
family  history,  certified  by  the  Project 
Director.  Such  data  shall  contain: 

(i)  The  facts  and  alleged  facts  of  the 
decedent's  marriages,  separations  and 
divorces,  with  copies  of  necessary 
supporting  documents: 

(ii)  The  names  and  last  know 
addresses  of  probable  heirs  at  law  and 
other  know  parties  in  interest; 

(iii)  Information  on  whether  the 
relationships  of  the  probable  heirs  at 
law  to  the  decedent  arose  by  marriage, 
blood,  or  adoption. 

(3)  Known  heirship  determinations, 
including  those  recognized  by  the  Act 
determining  the  heirs  of  relatives  of  the 
decedent,  and  including  those  rendered 
by  courts  from  Minnesota  or  other 
states,  by  tribal  courts,  or  by  tribunals 
authorized  by  the  laws  of  other 
countries. 

(4)  A  report  of  the  compensation  due 
the  decedent,  including  interest 
calculated  to  the  date  of  death  of  the 
decedent,  and  an  outline  of  the 
derivation  of  such  compensation, 
including  its  real  property  origins  and 
succession  of  the  compensation  to  the 
deceased,  citing  all  of  the  intervening 
heirs  at  law,  their  fractional  shares,  and 
the  amount  of  compensation  attributed 
to  each  of  them. 

(5)  A  certification  by  the  Project 
Director  or  his  designee  that  the 
addresses  provided  for  the  parties  in 
interest  were  furnished  after  having 
made  a  due  and  diligent  search. 

§  4.352    Determination  of  administrative 
Judge  and  notice  tttereof . 

(a)  Upon  review  of  all  data  submitted 
by  the  Project  Director,  the 
administrative  judge  will  determine 
whether  or  not  there  are  any  apparent 
issues  of  fact  that  need  to  be  resolved. 

(b)  If  there  are  no  issues  of  fact 
requiring  determination,  the 
administrative  judge  will  enter  a 
preliminary  determination  of  heirs 
based  upon  inheritance  laws  in 
accordance  with  the  Act.  Such 
preliminary  determination  will  be 
entered  without  a  hearing,  and.  when 
possible  and  based  upon  the  data 
furnished  and/or  information 
supplementary  thereto,  shall  include  the 
names,  birth  dates,  relationships  to  the 
decedent,  and  shares  of  the  heirs,  or  the 
fact  that  the  decedent  died  without 
heirs. 

(1)  Upon  issuing  a  preliminary 
determination,  the  administrative  judge 
shall  issue  a  notice  of  such  action  and 
shall  mail  a  copy  of  said  notice,  together 
with  a  copy  of  the  preliminary 


determination,  to  each  party  in  interest 
allowing  forty  (40)  days  in  which  to 
show  cause  in  writing  why  the 
determination  should  not  become  final. 
The  administrative  judge  shall  cause  a 
certificate  to  be  made  as  to  the  date  and 
manner  of  such  mailing. 

(2)  The  Project  Director  shall  also 
cause,  within  seven  (7)  days  of  receipt  of 
such  notice,  the  notice  of  the  preliminary 
determination  to-be  posted  in  the 
following  sites: 

The  White  Earth  Band,  Box  418,  White  Earth. 

Minnesota  56591 
The  Minnesota  Chippewa  Tribe,  Box  217. 

Cass  Lake,  Minnesota  56633 
Minnesota  Agency,  Bureau  of  Indian  Affairs. 

Route  3.  Box  112,  Cass  Lake,  Minnesota 

56633 

and  in  such  other  sites  as  may  be 
deemed  appropriate  by  the  Project 
Director.  Such  other  sites  may  include, 
but  not  be  limited  to: 

Elbow  Lake  Community  Center,  R.R.  t2, 

Waubun.  Minnesota  56589 
Postmaster,  Callaway,  Minnesota  56521 
Community  Center,  Route  2,  Bagley, 

Minnesota  56621 
Community  Center,  Star  Route,  Mahnomen. 

Minnesota  56557 
Postmaster.  Mahnomen,  Minnesota  56557 
Rice  Lake  Commuinity  Center,  Route  2. 

Bagley,  Minnesota  56621 
Postmaster.  Ogema,  Minnesota  56569 
Pine  Point  Community  Center,  Ponsford. 

Minnesota  56575 
Postmaster.  White  Earth,  Minnesota  56591 
White  Earth  IHS,  White  Earth,  Minnesota 

56591 
Postmaster,  Ponsford,  Minnesota  56575 
American  Indian  Center,  1113  West 

Broadway.  Minneapolis.  Minnesota  55411 
American  Indian  Center.  1530  East  Franklin 

Avenue,  Minneapolis,  Minnesota  55404 
American  Indian  Center.  341  University 

Avenue,  St.  Paul,  Minnesota  55103 
Little  Earth  of  United  Tribes  Community 

Services,  2501  Cedar  Avenue  South, 

Minneapolis,  Minnesota  55404 
Naytahwaush  Community  Center, 

Naytahwaush,  Minnesota  56566 

The  Project  Director  shall  provide  a 
certificate  showing  when  the  notice  of 
the  preliminary  determination  was 
forwarded  for  posting,  and  to  which 
locations.  A  posting  certificate  showing 
the  date  and  place  of  posting  shall  be 
signed  by  the  person  or  official  who 
performs  the  act  and  returned  to  the 
Project  Director.  The  Project  Director 
shall  file  with  the  administrative  judge 
the  original  posting  certificates  and  the 
Project  Director's  certificate  of  mailing 
showing  the  posting  locations  and  when 
the  notice  of  the  preliminary 
determination  was  forwarded  for 
posting. 

(3)  If  no  written  request  for  hearing  or 
written  objection  is  received  in  the 
office  of  the  administrative  judge  within 
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determination,  to  each  party  in  interest 
allowing  forty  (40)  days  in  which  to 
show  cause  in  writing  why  the 
determination  should  not  become  final. 
The  administrative  judge  shall  cause  a 
certificate  to  be  made  as  to  the  date  and 
manner  of  such  mailing. 

(2)  The  Project  Director  shall  also 
cause,  within  seven  (7)  days  of  receipt  of 
such  notice,  the  notice  of  the  preliminary 
determination  to  be  posted  in  the 
following  sites: 

The  White  Earth  Band,  Box  418,  White  Earth. 

Minnesota  56591 
The  Minnesota  Chippewa  Tribe,  Box  217, 

Cass  Lake,  Minnesota  56633 
Minnesota  Agency,  Bureau  of  Indian  Affairs, 

Route  3.  Box  112,  Cass  Lake,  Minnesota 

56633 

and  in  such  other  sites  as  may  be 
deemed  appropriate  by  the  Project 
Director.  Such  other  sites  may  include, 
but  not  be  limited  to: 

Elbow  Lake  Community  Center,  R.R.  iZ, 

Waubun.  Minnesota  56589 
Postmaster,  Callaway,  Minnesota  56521 
Community  Center,  Route  2,  Bagley, 

Minnesota  56621 
Community  Center,  Star  Route,  Mahnomen, 

Minnesota  56557 
Postmaster.  Mahnomen.  Miimesota  56557 
Rice  Lake  Commuinity  Center,  Route  2, 

Bagley.  Minnesota  56621 
Postmaster.  Ogema,  Minnesota  56569 
Pine  Point  Community  Center,  Ponsford, 

Minnesota  56575 
Postmaster.  White  Earth,  Minnesota  56591 
White  Earth  IHS,  White  Earth,  Minnesota 

56591 
Postmaster,  Ponsford,  Minnesota  56575 
American  Indian  Center,  1113  West 

Broadway,  Minneapolis.  Minnesota  55411 
American  Indian  Center.  1530  East  Franklin 

Avenue.  Minneapolis.  Minnesota  55404 
American  Indian  Center.  341  University 

Avenue,  St.  Paul,  Minnesota  55103 
Little  Earth  of  United  Tribes  Community 

Services,  2501  Cedar  Avenue  South, 

Minneapolis,  Minnesota  55404 
Naytahwaush  Community  Center, 

Naytahwaush,  Minnesota  56566 

The  Project  Director  shall  provide  a 
certificate  showing  when  the  notice  of 
the  preliminary  determination  was 
forwarded  for  posting,  and  to  which 
locations.  A  posting  certificate  showing 
the  date  and  place  of  posting  shall  be 
signed  by  the  person  or  official  who 
performs  the  act  and  returned  to  the    ■ 
Project  Director.  The  Project  Director 
shall  file  with  the  administrative  judge 
the  original  posting  certificates  and  the 
Project  Director's  certificate  of  mailing 
showing  the  posting  locations  and  when 
the  notice  of  the  preliminary 
determination  was  forwarded  for 
posting. 

(3)  If  no  written  request  for  hearing  or 
written  objection  is  received  in  the 
office  of  the  administrative  judge  within 
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the  forty  (40)  days  of  issuance  of  the 
notice,  the  administrative  judge  shall 
issue  a  final  order  declaring  the 
preliminary  determination  to  be  final 
thirty  (30)  days  from  the  date  on  which 
the  final  order  is  mailed  to  each  party  in 
interest. 

(c)  When  the  administrative  judge 
determines  either  before  or  after 
issuance  of  a  preliminary  determination 
that  there  are  issues  which  require 
resolution,  or  when  a  party  objects  to 
the  preliminary  determination  and/or 
requests  a  hearing,  the  administrative 
judge  may  either  resolve  the  issues 
informally  or  schedule  and  conduct  a 
prehearing  conference  and/or  a  hearing. 
Any  prehearing  conference,  hearing,  or 
rehearing,  conducted  by  the 
administrative  judge  shall  be  governed 
insofar  as  practicable  by  the  regulations 
applicable  to  other  hearings  under  this 
part  and  the  general  rules  in  subpart  B 
of  this  part.  After  receipt  of  the 
testimony  and/or  evidence,  if  any,  the 
administrative  judge  shall  enter  a  final 
order  determining  the  heirs  of  the 
decedent,  which  shall  become  final 
thirty  (30)  days  from  the  date  on  which 
the  final  order  is  mailed  to  each  party  in 
interest. 

(d)  The  final  order  determining  the 
heirs  of  the  decedent  shall  contain, 
where  applicable,  the  names,  birth 
dates,  relationships  to  the  decedent,  and 
shares  of  heirs,  or  the  fact  that  the 
decedent  died  without  heirs. 

§  4.353    Record. 

(a)  The  administrative  judge  shall 
lodge  the  original  record  with  the  Project 
Director. 

(b)  The  record  shall  contain,  where 
applicable,  the  following  materials: 

(1)  A  copy  of  the  posted  public  notice 
of  preliminary  determination  and/or 
hearing  showing  the  posting 
certifications,  the  administrative  judge's 
certificate  of  mailing,  the  posting 
certificates,  and  the  Project  Director's 
certificate  of  mailing. 

(2)  A  copy  of  each  notice  served  on 
parties  in  interest,  with  proof  of  mailing; 

(3)  The  record  of  evidence  received, 
including  any  transcript  made  of 
testimony; 

(4)  Data  for  heirship  finding  and 
family  history,  and  data  supplementary 
thereto; 

(5)  The  final  order  determining  the 
heirs  of  the  decedent  and  the 
administrative  judge's  notices  thereof; 
and 

(6)  Any  other  material  or  documents 
deemed  relevant  by  the  administrative 
judge. 


§  4.354    Reconskttratlon  or  rthMrmg. 

(a)  Any  party  aggrieved  by  the  final 
order  of  the  administrative  judge  may. 
within  thirty  (30)  days  after  the  date  of 
mailing  such  decision,  file  with  the 
administrative  judge  a  written  petition 
for  reconsideration  and/or  rehearing. 
Such  petition  must  be  under  oath  and 
must  state  specifically  and  concisely  the 
grounds  upon  which  it  is  based.  If  it  is 
based  upon  newly  discovered  evidence, 
it  shall  be  accompanied  by  affidavits  of 
witnesses  stating  fully  what  the  new 
evidence  or  testimony  is  to  be.  It  shall 
also  state  justifiable  reasons  for  the 
prior  failure  to  discover  and  present  the 
evidence. 

(b)  If  proper  grounds  are  not  shown, 
or  if  the  petition  is  not  filed  within  the 
time  prescribed  in  paragraph  (a)  of  this 
section,  the  administrative  judge  shall 
issue  an  order  denying  the  petition  and 
shall  set  forth  therein  the  reasons 
therefor.  The  administrative  judge  shall 
serve  copies  of  such  order  on  all  parties 
in  interest. 

(c)  If  the  petition  appears  to  show 
merit,  or  if  the  administrative  judge 
becomes  aware  of  sufficient  additional 
evidence  to  justify  correction  of  error 
even  without  the  filing  of  a  petition,  or 
upon  remand  from  the  Board  following 
an  appeal  resulting  in  vacating  the  final 
order,  the  administrative  judge  shall 
cause  copies  of  the  petition,  supporting 
papers,  and  other  data,  or  in  the  event  of 
no  petition  an  order  to  show  cause  or 
decision  of  the  Board  vacating  the  final 
order  in  appropriate  cases,  to  be  served 
on  all  parties  in  interest.  The  parties  in 
interest  will  be  allowed  a  reasonable, 
specified  time  within  which  to  submit 
answers  or  legal  briefs  in  opposition  to 
the  petition  or  order  to  show  cause  or 
Board  decision.  The  administrative 
judge  shall  then  reconsider,  with  or 
without  hearing,  the  issues  of  fact  and 
shall  issue  a  final  order  upon 
reconsideration,  affirming,  modifying,  or 
vacating  the  original  final  order  and 
making  such  further  orders  as  are 
deemed  warranted.  The  final  order  upon 
reconsideration  shall  be  served  on  all 
parties  in  interest  and  shall  become 
final  thirty  (30)  days  from  the  date  on 
which  it  is  mailed. 

(d)  Successive  petitions  for 
reconsideration  and/or  rehearing  shall 
not  be  permitted.  Nothing  herein  shall 
be  considered  as  a  bar  to  the  remand  of 
a  case  by  the  Board  for  further 
reconsideration,  hearing,  or  rehearing 
after  appeal. 

§  4.355    Omttted  compensation. 

When,  subsequent  to  the  issuance  of  a 
final  order  determining  heirs  under 
§  4.352,  it  is  found  that  certain 
additional  compensation  had  been  due 


the  decedent  and  had  not  been  included 
in  the  report  of  compensation,  the  report 
shall  be  modified  administratively  by 
the  Project  Director.  Copies  of  such 
modification  shall  be  furnished  to  all 
heirs  as  previously  determined  and  to 
the  appropriate  administrative  judge. 

$4,356    Appeals. 

(a)  A  party  aggrieved  by  a  final  order 
of  an  administrative  judge  under  $  4.352, 
or  by  a  final  order  upon  reconsideration 
of  an  administrative  judge  under  §  4.354, 
may  appeal  to  the  Board  (address:  Board 
of  Indian  Appeals,  Office  of  Hearings 
and  Appeals,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203).  A  copy  of  the 
notice  of  appeal  must  also  be  sent  to  the 
Project  Director  and  to  the 
administrative  judge  whose  decision  is 
being  appealed. 

(b)  The  notice  of  appeal  must  be  filed 
with  the  Board  no  later  than  thirty  (30) 
days  from  the  date  on  which  the  final 
order  of  the  administrative  judge  was 
mailed,  or,  if  there  has  been  a  petition 
for  reconsideration  or  rehearing  filed,  no 
later  than  thirty  (30)  days  from  the  date 
on  which  the  final  order  upon 
reconsideration  of  the  administrative 
judge  was  mailed.  A  notice  of  appeal 
that  is  not  timely  filed  will  be  dismissed, 

(c)  The  Project  Director  shall  ensure 
that  the  record  is  expeditiously 
forwarded  to  the  Board. 

(d)  Within  thirty  (30)  days  after  the 
notice  of  appeal  is  filed,  the  appellant 
shall  file  a  statement  of  the  reasons  why 
the  final  order  or  final  order  upon 
reconsideration  is  in  error.  If  the  Board 
finds  that  the  appellant  has  set  forth  . 
sufficient  reasons  for  questioning  the 
final  order  or  final  order  upon 
reconsideration,  the  Board  will  issue  an 
order  giving  all  parties  in  interest  an 
opportunity  to  respond,  following  which 
a  decision  shall  be  issued.  If  the  Board 
finds  that  the  appellant  has  not  set  forth 
sufficient  reasons  for  questioning  the 
final  order,  the  Board  may  issue  a 
decision  on  the  appeal  without  further 
briefing. 

(e)  The  Board  may  issue  a  decision 
affirming,  modifying,  or  vacating  the 
final  order  or  final  order  upon 
reconsideration.  A  decision  on  appeal 
by  the  Board  either  affirming  or 
modifying  the  final  order  or  final  order 
upon  reconsideration  shall  be  final  for 
the  Department  of  the  Interior.  In  the 
event  the  final  order  or  final  order  upon 
reconsideration  is  vacated,  the 
proceeding  shall  be  remanded  to  the 
appropriate  administrative  judge  for 
reconsideration  and/or  rehearing. 
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§C157    GMartNam  for  minor*  and 
Incoinpotante. 

Persons  less  than  16  years  of  age  and 
other  legal  incompetents  who  are  parties 
in  interest  may  be  represented  at  all 
hearings  by  legally  appointed  guardians 
or  by  guardians  ad  litem  appointed  by 
the  administrative  judge. 

FR  Doc.  91-28904  Filed  12-2-91.  8:45  am] 
BtUJM  CODE  4S10-7*-« 

DEPARTMENT  OF  TRANSPORTATION 

NatioTMri  Hlgtrway  Tfafflc  Safety 
Adrntnistranon 

49  CFR  Part  571 

[Docket  No.  91-13;  NoUc*  2] 

RIN  2127-AOeS 

Federal  Motor  Vehicle  Safety 
Standards;  Motorcycle  Controls  and 
Displays 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Federal  Motor  Vehicle  Safety  Standard 
No.  123.  Motorcycle  controls  and 
displays,  by  removing  restrictions  on  the 
orientation  of  the  axis  of  rotation  for 
manual  fuel  shutoff  controls  on 
motorcycles.  This  final  rale  makes  no 
change  in  the  existing  requirement  that 
the  omtrols  operate  by  being  rotated.  It 
also  makes  no  change  in  the  existing 
requirement  that  the  control  positions 
("On,"  "Off,"  and  if  provided. 
"Reserve")  be  separated  by  90  degrees 
of  rotation.  However,  it  does  eliminate 
other  restrictions  on  the  location  of 
those  control  positions.  This  ftoal  rule 
will  provide  manufacturers  with 
additional  design  flexibility  without 
affecting  safety. 

DATES:  Effective  Date:  This  final  rule  is 
effective  January  2, 1992. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NTTTSA  no  later 
than  January  2, 1992. 
ADDRESSES:  Petitions  for 
reconsideration  must  refer  to  the  docket 
and  notice  numbers  set  forth  at  the 
beginning  of  this  notice  and  be 
submitted  to  the  following: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Docket  hours  are  9:30  a.m.  to  4 
p.m..  Monday  through  Friday.  It  is 
requested,  but  not  required,  that  10 
copies  of  the  petition  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jere  Medlin,  Office  of  Vehicle  Safety 


Standards.  NRM-11.  NHTSA.  400 
Seventh  Street.  SW..  Washington,  DC 
2059a  Mr.  Mediin's  telephone  number  is 
(202)  366-527a 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  123.  Motorcycle  controls 
and  displays.  (49  CFR  571.123)  specifies 
requirements  for  the  location,  operation, 
identification,  and  illumination  of 
motorcycle  controls  and  displays. 
Currently.  Table  1  of  Standard  No.  123 
requires  that  mantial  fuel  shutoff 
controls  on  motorcycles  rotate  around  a 
transverse  or  longitudinal  axis  and  that 
the  modes  of  operation  ("OfT",  "On"  and 
if  provided,  "Reserve  On")  be  identified 
at  appropriate  points  around  that  axis. 
This  current  specification  is  a  result  of  a 
final  rule  published  on  September  7, 
1984  (49  FR  35380).  In  the  September 
1964  final  rule,  the  agency  determined 
that  motor  vehide  safety  was  best 
served  by  retaining  the  standardization 
of  control  position  relationships  while 
amending  the  standard  to  allow 
manufacturers  to  place  the  control  so 
that  it  may  operate  in  its  required 
positions  around  either  a  longitudinal  or 
transverse  axis.  The  control  was 
previously  required  to  operate  around  a 
transverse  axis. 

By  a  petition  dated  November  14, 
1990.  the  Motorcycle  Industry  Council 
(MIC)  petitioned  the  agency  to  amend 
Standard  No.  123  to  permit  the  manual 
fuel  shutoff  controls  on  motorcycles  to 
rotate  around  any  axis,  provided  that 
the  relationship  of  the  control  positions 
(i.e.  "On".  "Off,  and.  if  provided 
"Reserve")  to  each  other  remained  the 
same  as  required  by  the  current 
standard.  MIC  stated  as  its  rationale  for 
the  petition  that  the  mechanical 
components  on  many  of  today's 
motorcycles  are  enclosed  in  streamlined 
bodies.  MIC  asserted  that  since  few 
parts  of  streamlined  bodies  follow  the 
longitudinal  or  transverse  axes  of  the 
motorcycle,  "special  provisions"  must 
be  made  in  the  design  of  the  body  in 
order  to  comply  with  Standard  No.  123. 
MIC  stated  that  this  restricts 
manufacturer's  freedom  of  design.  On 
March  1. 1991.  NHTSA  granted  MIC's 
petition. 

Notice  of  Proposed  Rulemaking  and 
Public  Comment 

Following  its  grant  of  MIC's  petition. 
NHTSA  published,  on  June  27. 1991  (56 
FR  29451),  a  notice  of  proposed 
rulemaking  (NPRM)  that  proposed  to 
amend  Standard  No.  123  to  remove 
restrictions  on  the  orientation  of  the  axis 
of  rotation  for  manual  fuel  shutoff 
controls  on  motorcycles.  In  the  NPRM, 


NHTSA  tentatively  concluded  that  there 
is  no  safety-related  justification  for 
restricting  the  design  of  manual  fuel 
shutoff  controls  to  a  longitudinal  or 
transverse  axis.  Among  other  factors, 
the  agency  noted  that  although  the  axis 
orientation  is  standardized,  there  is  no 
location  requirement  for  the  control 
itself,  nor  a  requirement  that  the  control 
even  be  provided. 

However,  that  agency  also  tentatively 
concluded  that  the  requirements  for 
standardization  of  the  relationship 
between  the  control  positions  ("On". 
"Off,  and  of  provided.  "Reserve")  are  a 
necessary  crash  avoidance  requirement 
This  is  because  standardization  of 
control  positions  enables  the  operator  to 
use  the  control  without  taking  his  or  her 
eyes  off  the  road.  The  agency  therefore 
proposed  to  retain  the  requirement  that 
the  control  operate  by  rotating.  NHTSA 
further  proposed  to  retain  the 
requirement  that  the  "Off  and  "On" 
positions  be  separated  by  90  degrees  of 
rotation  and  that  the  "Off"  and.  if 
provided.  "Reserve"  positions  be 
separated  by  90  degrees  of  rotation.  The 
proposed  sequence  of  controls  was 
"On"— "Off— "Reserve". 

NHTSA  did  not  propose  to  adopt 
MIC's  suggestion  for  the  sequence  of  the 
control  positions  because  of  the 
workability  of  MICs  sequence  was 
premised  on  the  existence  of  a 
"Reser\'e"  position.  The  agency  slated 
that  although  it  was  not  aware  of  a 
shutoff  control  that  lacks  a  "Reserve" 
position,  Standard  No.  123  does  not 
require  a  "Reserve"  position. 

In  response  to  the  NPRM.  the  agency 
received  one  comment,  from  American 
Honda  Motor  Company.  Inc.  Honda 
wrote  in  favor  of  the  added  design 
flexibility  that  the  NPRM  would  provide 
and  agre«d  with  NHTSA's  conclusion 
that  there  is  no  safety  need  to  require 
that  manual  fuel  shutoff  controls  operate 
around  a  longitudinal  or  transverse  axis. 

Final  Rule 

Since  the  public  comment  for  Honda 
favored  the  changes  jwoposed  in  the 
notice  of  proposed  rulemaking  and  the 
agency  received  no  other  conunent. 
NHTSA  adopts  as  final  the  tentative 
conclusions  and  proposed  regulatory 
text  set  forth  in  the  NPRM. 

Effective  Date 

Because  this  final  rule  relieves 
restrictions  and  is  optional  in  nature,  the 
agency  has  concluded  that  this  rule 
should  become  effective  sooner  than  180 
days  after  the  issuance  of  this  rule. 
Therefore,  the  agency  finds  for  good 
cause  that  this  role  should  become 
effective  30  days  after  it  is  published. 
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NHTSA  tentatively  concluded  that  there 
is  no  safety-related  justification  for 

restricting  the  design  of  manual  fuel 
shutoff  controls  to  a  longitudinal  or 
transverse  axis.  Among  other  factors, 
the  agency  noted  that  although  the  axis 
orientation  is  standardized,  there  is  no 
location  requirement  for  the  control 
itself,  nor  a  requirement  that  the  control 
even  be  provided. 

However,  that  agency  also  tentatively 
concluded  that  the  requirements  for 
standardization  of  the  relationship 
between  the  control  positions  ("On", 
"Off,  and  of  provided,  "Reserve")  are  a 
necessary  crash  avoidance  requirement 
This  is  because  standardization  of 
control  positions  enables  the  operator  to 
use  the  control  without  taking  his  or  her 
eyes  off  the  road.  The  agency  therefore 
proposed  to  retain  the  requirement  that 
the  control  operate  by  rotating.  NHTSA 
further  proposed  to  retain  the 
requirement  that  the  "Off'  and  "On" 
positions  be  separated  by  90  degrees  of 
rotation  and  that  the  "Off'  and,  if 
provided.  "Reserve"  positions  be 
separated  by  90  degrees  of  rotation.  The 
proposed  sequence  of  controls  was 
"On"— "Off'— "Reserve". 

NHTSA  did  not  propose  to  adopt 
MIC's  suggestion  for  the  sequence  of  the 
control  positions  because  of  the 
workability  of  MICs  sequence  was 
premised  on  the  existence  of  a 
"Reserve"  position.  The  agency  stated 
that  although  it  was  not  aware  of  a 
shutoff  control  that  lacks  a  "Reserve" 
position.  Standard  No.  123  does  not 
require  a  "Reserve"  position. 

In  response  to  the  NPRM,  the  agency 
received  one  comment,  from  American 
Honda  Motor  Company,  Inc.  Honda 
wrote  in  favor  of  the  added  design 
flexibility  that  the  NPRM  would  provide 
and  agreed  with  NHTSA's  conclusion 
that  there  is  no  safety  need  to  require 
that  manual  fuel  shutoff  controls  operate 
around  a  longitudinal  or  transverse  axis. 

Final  Rule 

Since  the  public  comment  for  Honda 
favored  the  changes  proposed  in  the 
notice  of  proposed  rulemaking  and  the 
agency  received  no  other  comment, 
NHTSA  adopts  as  final  the  tentative 
conclusions  and  proposed  regulatory 
text  set  forth  in  the  NPRM. 

Effective  Date 

Because  this  final  rule  relieves 
restrictions  and  is  optional  in  nature,  the 
agency  has  concluded  that  this  rule 
should  become  effective  sooner  than  180 
days  after  the  issuance  of  this  rule. 
Therefore,  the  agency  finds  for  good 
cause  that  this  rule  should  become 
effective  30  days  after  it  is  published. 
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Regulatory  Impacts 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  rule  and 
determined  thai  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  rule  does  not  impose 
any  additional  requirements.  Instead,  it 
permits  manufacturers  greater  flexibility 
in  the  design  and  location  of  manual  fuel 
shutoff  controls.  The  agency  has 
determined  that  the  economic  effects  of 
this  rule  are  so  minimum  that  a  full 
regulatory  evaluation  is  not  required. 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  I  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that  the  rule  imposes  no 
requirements  and  relieves  restrictions 
on  the  axis  of  rotation  for  motorcycle 
manual  fuel  control  sequence.  Also, 
small  organizations  and  governmental 
jurisdictions  purchasing  new 
motorcycles  will  not  be  affected  since 
the  cost  of  motorcyles  will,  at  most,  be 
negligibly  affected  by  this  final  rule. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  It  has  been  determined  that  the 
final  rule  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  FederaUsm 
Assessment. 

In  accordance  with  the  National 
Environmental  PoUcy  Act,  NHTSA  has 
considered  the  environmental  impacts  of 
this  rule  and  determined  that  it  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  571.123  is  amended  as  follows: 

PART  571— (AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

S  571.123    [Amended] 

2.  The  operation  requirements  for  the 
manual  fuel  shuto^  control  (item  7)  in 
column  3  of  table  1  of  Standard  No.  123 
is  revised  to  read  as  follows: 


Rotate  to  operate.  "On"  and  "Off  are 
separated  by  90  degrees  of  rotation. 
"Off  and  "Reserve"  (if  provided)  are 
separated  by  90  degrees  of  rotation. 
Sequence  order  "On" — "Off" — 
"Reserve". 
•        *        •        •        * 

Issued  on:  November  26, 1991. 
Jerry  Ralph  Cuiry, 

Administrator. 

[PR  Doc.  91-28869  Filed  lZ-2-91:  8:45  am] 

BILUNO  COM  MIO-eMt 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sui>-No.  22)1 

Abandonment  Proceedings:  Use  of 
URCS  In  ttie  Calculation  of  Off-Branch 
Costs 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  In  its  decision  in  Uniform 
Railroad  Costing  System,  5 1.C.C.2d  894 
(1989),  the  Commission  adopted  the 
Uniform  Railroad  Costing  System 
(URCS)  as  the  preferred  general  purpose 
costing  system  that  would  supplant  Rail 
Form  A  for  all  regulatory  purposes 
where  general  purpose  costs  were 
appropriate.  Now,  the  Commission  is 
adopting  a  final  rule,  applicable  to 
abandonment  application  proceedings, 
specifying  precisely  how  URCS  is  to  be 
used  in  the  calculation  of  off-branch 
costs.  The  final  rule  is  being  adopted 
without  the  usual  opportunity  for  notice 
and  comment  because  the  revisions 
merely  provide  an  explanation  of  the 
proper  utilization  of  URCS  in  the  off- 
branch  cost  calculation  procedure. 
EFFECTIVE  DATE:  The  final  rule  shall 
become  effective  on  December  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
William  T.  Bono,  (202)  275-7354;  James 
R.  Wells,  (202)  275-7548  (TDD  for 
hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
275-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


This  action  will  have  no  significant 
effect  on  a  substantial  number  of  small 

entities. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Conservation,  Environmental 
protection.  National  forests.  National 
parks.  National  trails  system.  National 
resources.  Public  lands — grants.  Public 
lands — rights-of-way,  Railroads, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements. 

Decided:  November  22, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland,  |r., 
Secntary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1152 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

1.  The  authority  citation  for  part  1152 
continues  to  read  as  follows: 

Authority:  5  U.S.C  553,  559,  and  704: 11 
U.S.C.  1170;  16  U.S.C.  1247(d)  and  1248;  and 
49  U.S.C.  10321, 10362, 10505. 10903, 10904. 
10905, 10906, 11161,  and  11163. 

2.  Section  1152.2  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

911S2.2    Definitions. 

*        •        •        •        * 

(m)  URCS  means  the  Uniform 
Railroad  Costing  System. 

3.  Section  1152.31  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  11 52.3 1     Reveniie  end  Income 
attributal)te  to  branch  lines. 


(a)  •  •  • 

(1)  Originates  and  terminates  on  the 
branch; 

***** 

4.  Section  1152.32  is  amended  by 
revising  paragraph  (n)  to  read  as 
follows: 

$1152.32    Celcuiatlon  of  avoidable  coets. 

***** 

(n)  Off-branch  costs.  The  off-branch 
costs  developed  in  this  section  shall  be 
separated  between  "off-branch  costs 
other  than  return  on  freight  cars"  and 
"return  on  value-freight  cars".  The  off- 
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branch  costs  shall  be  developed  in  the 
following  manner 

(1)  Terminal  costs,  Hne-haul  costs, 
interchange  costs,  and  modified  terminal 
costs  shall  be  considered  as  the  off- 
branch  avoidable  costs  of  providing 
service  over  the  remainder  of  the 
railroad's  system.  These  costs  shall  be 
computed  by  applying  the  variable  unit 
costs  to  the  service  units  attributed  to 
the  branch  line's  traffic  for  the  time 
periods  specified  in  S  1152.22(d]  of  this 
part. 

(2)  The  procedure  for  determining  the 
off-branch  costs  shall  be  based  upon  the 
URCS  cost  formula.  This  formula  shall 
be  applied  to  the  latest  Annual  Report 
Form  R-1  filed  by  the  railroad,  with  two 
exceptions.  First,  the  amount  used  in  the 
formula  for  freight  car  depreciation  shall 
be  calculated  using  the  procedure 
discussed  in  para^aph  (g](3}(iii]  of  this 
section  applied  to  the  average  total  car 
fleet  of  the  railroad.  Second,  the  return 
on  investment  in  freight  cars  shall  be 
computed  using  the  procedure  set  forth 
in  paragraph  (g)(3Kii)  of  this  section.  In 
addition,  the  amplication  of  URCS  shall 
include  the  use  of  the  nominal  cost  of 
capital  for  all  return  on  investment 
determinations.  , 

(3)  The  Class  I  Procedure:  A  Class  I 
railroad  shall  calculate  its  off-branch 
costs  using  the  Class  I  procedure  set 
forth  in  this  paragraph  (n)(3). 

(i)  Tlie  unit  costs  developed  by 
applying  URCS  in  the  manner  specified 
in  paragraph  (n)(2)  of  this  section  shall 
be  applied  to  the  service  characteristics 
of  each  movement  of  traffic  that  is 
attributed  to  the  branch  line.  This 
application  shall  result  in  the  total  off- 
branch  cost  associated  with  this  traffic 
for  normal  terminal  handlings,  line-haul 
mileage,  and  interchange  events. 

(ii)  The  modified  terminal  cost  per 
carload  shall  be  calculated  separately 
for  each  type  of  freight  car  and  applied 
to  each  car  that  is  attributed  to  the 
branch  line.  The  modified  terminal  cost 
shall  consist  of  clerical  costs,  two  days 
of  freight  car  cost,  and  an  inter-intra 
train  switching  cost  (locomotive  engine 
minute  cost  only).  The  clerical  cost  and 
inter-intra  train  switching  cost  shall  be 
calculated  from  imit  costs  developed 
within  the  individual  URCS  application. 

(A)  The  unit  costs  for  the  clerical  cost 
per  carload  calculation  are  located  in 
Worktable  El.  Part  1;  Line  106,  columns 
1.  2.  and  3;  line  107,  column  1;  line  108. 
column  1;  line  109.  column  1;  and  line 
110,  column  1. 

(B)  The  inter-intra  train  switching  cost 
shall  be  calculated  by  multiplying  the 
total  switch  engine  minute  cost  from 
Worktable  El.  part  1.  line  111.  columns 
1.  2.  and  3  by  the  total  minutes  specified 
in  the  next  sentence.  The  total  minutes 


specified  in  this  sentence  shall  equal  the 
sum  of; 

(1)  The  minutes  per  switch  event  from 
Worktable  E2.  Part  1,  line  118.  column 
29;  and 

(2)  The  product  of  the  minutes  per 
switch  event  from  Worktable  E2,  Part  1, 
line  118,  column  29  tmd  the  ratio  of 
loaded  to  total  car  miles  for  the 
particular  type  of  freight  car  being 
costed. 

[C]  The  freight  car  cost  shall  be  the 
car  ownership  costs  per  car  day  for  two 
days  developed  in  accordance  with  the 
procedures  set  forth  in  paragraph  (gK3) 
of  this  section  for  the  tj'pe  of  freight  car 
being  costed. 

(iii)  For  a  Class  I  railroad,  the  total 
costs  calculated  using  the  procedures 
set  forth  in  paragraphs  (n)(3)(i]  and 
(n)(3)(ii)  of  this  section  shall  constitute 
the  off-branch  costs  attributable  to  the 
branch  line's  traffic. 

(4)  A  Class  II  or  Class  III  railroad 
shall  calculate  its  off-branch  costs  using 
any  one  of  three  different  procedures. 
The  Class  I  Procedure:  A  Class  II  or 
Class  III  railroad  may  calculate  its  off- 
branch  costs  using  the  Class  I  procedure 
set  ford»  in  paragraph  (n)(3)  of  this 
section,  if  the  necessary  data  are 
available  from  the  railroad's  own 
records.  If  the  data  necessary  to 
complete  the  Class  I  procedure  set  forth 
in  paragraph  (n)(3)  of  this  section  are 
not  available  from  ttie  railroad's  own 
records,  the  Class  II  or  Class  in  railroad 
shall  calculate  its  off-branch  costs  using 
either  one  of  the  following  procedures 
based  on  the  latest  regional  URCS  data 
and  the  railroad's  own  records.  The 
Class  Il/in  Simplified  Costing 
Procedure:  A  Class  II  or  Class  III 
railroad  may  calculate  its  off-branch 
costs  using  the  Class  I  procedure  set 
forth  in  paragraph  (n)l3)  of  this  section, 
with  regional  URCS  data  of  the  Class  I 
railroads  used  in  lieu  of  individual 
URCS  data  of  the  Class  II  or  Class  HI 
railroad.  Costs  developed  through  the 
use  of  the  Class  11/ UI  simplified  costing 
procedure  shall  enfoy  a  rebuttable 
presumption  of  correctness.  The  Class 
II /III  Standard  Costing  Procedure:  A 
Class  II  or  Class  III  railroad  may 
calculate  its  off-^iranch  costs  using  the 
Class  U/UI  standard  costing  procedure 
set  forth  in  paragraphs  {n)(4)(i)  through 
(n)(4)()dv)  of  this  section.  Costs 
developed  through  the  use  of  the  Class 
II/IU  standard  costing  procedure  shall 
be  given  preference  over  costs 
developed  throu^  the  use  of  the  Class 
II/III  simplified  costing  procedure. 
The  Class  Il/UI  standard  costing 
procedure  is  set  forth  in  paragraphs 
(n)(4)(i)  through  (nK4)(xiT)  of  this 
section. 


(i)  The  Class  II  or  Class  III  railroad 
shall  first  determine  which  URCS 
regional  application  will  be  used  based 
on  its  geographical  location.  "Hie 
railroad's  total  estimated  system 
variable  expenses  are  calculated  by 
multiplying  its  total  operating  expenses 
by  the  ratio  of  variable  expenses  to  total 
expenses;  this  ratio  is  located  in 
Worktable  D8,  Part  6,  line  615,  colunm  1 
of  the  URCS  printout  for  the  appropriate 
region.  If  a  railroad  has  passenger  and 
freight  service,  the  freight  portion  of  the 
total  estimated  system  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses,  calculated  as  above, 
by  the  ratio  of  freight  related  operating 
expenses  to  total  railway  operating 
expenses. 

(ii)  The  total  number  of  revenue 
carioad  terminal  handlings,  as 
determined  from  the  railroad's  records, 
shall  be  calculated  as  the  sum  of: 

(A)  Originated  and  terminated  (local) 
revenue  carloads  multiplied  by  2;  plus 

(B)  Interchanged  and  either  originated 
or  terminated  (tnteriine)  revenue 
carloads. 

(iii)  The  total  number  of  revenue 
carload  interchange  handlings,  as 
determined  from  the  railroad's  records, 
shall  be  calculated  as  the  sum  of: 

(A)  Bridge  (interchange  to 
interchange)  revenue  carioads 
multiplied  by  2;  plus 

(B)  Revenue  carloads  that  are 
interchanged  and  either  originated  or 
terminated  (interline). 

(iv)  The  system  average  shipment 
weight  per  car.  as  determined  from  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Ton-miles-revenue  freight  by 

(B)  Loaded  freight  car  miles. 

(v)  The  system  average  loaded  car 
miles  per  car.  as  determined  from  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Revenue  ton-miles  by 

(B)  Revenue  tons. 

(vi)  The  railroad  shall  complete  an 
URCS  Phase  H!  "Movement  Costing 
Program"  based  on  the  application  of 
URCS  data  for  the  appropriate  region. 
The  following  data  ^all  be  inputs  to  the 
Phase  III  program  application. 

(A)  The  carrier  code,  either  "REG  4" 
or  "REG  7".  shall  correspond  to  the 
appropriate  region. 

(B)  'The  type  of  shipment  shall  be 
designated  as  "OD"  in  order  for  the 
movement  to  be  costed  as  an  interline 
movement. 

(C)  The  distance  shall  be  the  system 
average  loaded  car  miles  per  car  as 
developed  in  paragraph  (n)(4)(v)  of  this 
section. 
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(i)  The  Class  II  or  Class  UI  railroad 
shall  first  determine  which  URCS 
regional  application  will  be  used  based 
on  its  geographical  location.  "Hie 
railroad's  total  estimated  system 
variable  expenses  are  calculated  by 
multiplying  its  total  operating  expenses 
by  the  ratio  of  variable  expenses  to  total 
expenses;  this  ratio  is  located  in 
Worktable  D8,  Part  6.  line  615,  column  1 
of  the  URCS  printout  for  the  appropriate 
region.  If  a  railroad  has  passenger  and 
freight  service,  the  freight  portion  of  the 
total  estimated  system  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses,  calculated  as  above, 
by  the  ratio  of  freight  related  operating 
expenses  to  total  railway  operating 
expenses. 

(ii)  The  total  number  of  revenue 
carload  terminal  handlings,  as 
determined  from  the  railroad's  records, 
shall  be  calculated  as  the  sum  of: 

(A)  Originated  and  terminated  (local) 
revenue  carioads  multiplied  by  2;  plus 

(B)  Interchanged  and  either  originated 
or  terminated  (interline)  revenue 
carloads. 

(iii)  The  total  number  of  revenue 
carload  interchange  handlings,  as 
determined  from  the  railroad's  records, 
shall  be  calculated  as  the  sum  of: 

(A)  Bridge  (interchange  to 
interchange)  revenue  carioads 
multiplied  by  2;  plus 

(B)  Revenue  carloads  diat  are 
interchanged  and  either  originated  or 
terminated  (interline). 

(iv)  The  system  average  shipment 
weight  per  car,  as  determined  from  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Ton-miles-revenue  frei^t  by 

(B)  Loaded  freight  car  miles. 

(v)  The  system  average  loaded  car 
miles  per  car.  as  determined  from  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Revenue  ton-miles  by 

(B)  Revenue  tons. 

(vi)  The  railroad  shall  complete  an 
URCS  Phase  H!  "Movement  Costing 
Program"  based  on  the  application  of 
URCS  data  for  the  appropriate  region. 
The  following  data  shall  be  inputs  to  the 
Phase  III  program  application. 

(A)  The  carrier  code,  either  "REG  4" 
or  "REG  7",  shall  correspond  to  the 
appropriate  region. 

(B)  'The  type  of  shipment  shall  be 
designated  as  "OD"  in  order  for  the 
movement  to  be  costed  as  an  interline 
movement. 

(C)  The  distance  shall  be  the  system 
average  loaded  car  mdes  per  car  as 
developed  in  paragraph  (n)(4)(v)  of  this 
section. 
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(D)  The  type  of  freight  car  shall  be 
identified  as  a  Box,  General  Service 
Equipped,  which  has  an  input  user  code 
of  "3".  If  all  of  the  traffic  on  the  branch 
line  is  transported  in  a  single  type  of  car, 
and  it  is  not  a  Box,  General  Service 
Equipped,  the  code  for  diat  type  of  car 
may  be  substituted. 

(E)  The  number  of  freight  cars  shall  be 
"1". 

(F)  The  car  ownership  factor  shall  be 
designated  as  "R"  for  railroad  owned 
cars  unless  all  of  the  branch  line  traffic 
is  moved  in  privately  owned  cars,  in 
which  case  the  code  "P"  for  privately 
owned  cars  would  be  the  input. 

(G)  The  program  requires  a  loss  and 
damage  input.  The  code  "48". 
representing  the  average  of  all 
commodities,  shall  be  used. 

(H)  The  input  for  shipment  weight 
shall  be  the  system  average  shipment 
weight  per  car  developed  in  paragraph 
(n)(4j(iv)  of  this  section. 

(I)  The  input  for  type  of  movement 
shall  be  "1",  representing  an  individual 
car  movement. 

(vii)  The  ratios  employed  to  separate 
the  total  estimated  system  variable 
expenses,  as  determined  in  paragraph 
(n)[4)(i)  of  this  section,  among  terminal, 
interchange,  and  line-haul  operations 
shall  be  based  on  the  procedures 
outlined  in  this  paragraph  (n){4)(vii). 
This  separation  shall  reflect  the  variable 
costs  resulting  from  the  application  of 
the  URCS  Phase  III  program  based  on 
the  input  factors  specified  in  paragraph 
(n)(4)(vi)  of  this  section.  The  ratios  shall 
be  calculated  in  the  following  manner: 

(A)  The  terminal  expenses  calculated 
by  the  application  of  the  Phase  III 
program  shall  consist  of  the  following: 

(1)  "Carload  and  Clerical  Costs"  shall 
be  calculated  as  the  sum  of  lines  256, 
258,  260,  262,  264,  266,  and  268. 

(2)  Switching  expenses  based  on 
"Total  SEM-Industry"  shall  be 
calculated  by  multiplying: 

(i)  The  sum  of  lines  315,  317,  and  319, 
by 
(ii)  Line  311. 

(3)  Car  mile  yard  cost  "CM(Y)- 
Industry"  shall  be  calculated  by 
multiplying: 

(i)  The  sum  of  lines  426,  428,  and  430, 
by 

(ii)  Line  422. 

(3)  Car  day  yard  cost  "CD(Y)- 
Industry"  and  "CD(Y)-L&UL"  shall  be 
calculated  by  multiplying: 

(i)  The  sum  of  lines  452,  454.  and  456, 
by 

(ii)  The  sum  of  lines  of  446  and  450. 

(5)  The  expenses  for  accessorial 
services  for  railroad  owned  cars  shall  be 
calculated  as  the  sum  of: 

(i)  The  product  of  line  422  and  the  rum 
of  lines  464,  466,  and  468:  plus 


(ii)  The  product  of  the  sum  of  lines  446 
and  450  and  the  sum  of  lines  476,  478, 
and  480. 

(B)  The  interchange  expenses 
calculated  by  the  application  of  the 
Phase  III  program  shall  consist  of  the 
following: 

(1)  Switching  expenses  based  on 
"Total  SEM-Interchange"  shall  be 
calculated  by  multiplying 

(i)  The  sum  of  Unes  315, 317.  and  319, 

by 

(ii)  Line  312. 

(3)  Car  mile  cost  in  interchange 
"CM(Y)-InterchBnge"  shall  be  calculated 
by  multiplying 

(i)  The  sum  of  lines  428.  428,  and  430. 

by 
(it)  Line  423. 

(4)  Car  day  cost  in  interchange 
"CD(Y)-Interchange  (L*E)"  shall  be 
calculated  by  multiplying 

(i)  The  sum  of  lines  452.  454.  and  456, 

by 

(ii)  Line  447. 

(4)  The  expenses  for  accessorial 
services  for  railroad  owned  cars  shall  be 
calculated  as  the  sum  of: 

(i)  The  product  of  line  423  and  the  sum 
of  lines  464.  466.  and  468:  plus 

(ii)  The  product  of  line  447  and  the 
sum  of  lines  476,  478.  and  480. 

(C)  The  line-haul  expenses  resulting 
from  the  application  of  the  Phase  III 
program  shall  be  calculated  by 
subtracting  the  sum  of: 

(1)  The  terminal  expenses  as 
determined  in  paragraph  (n)(4)(vii){A)  of 
this  section,  and 

(2)  The  interchange  expenses  as 
determined  in  paragraph  (n)(4)(vii)(B)  of 
this  section,  from 

(3)  The  total  variable  cost  excluding 
loss  and  damage  as  calculated  in  the 
Phase  III  program  at  line  696. 

(D)  The  ratio  for  terminal  expenses 
shall  be  calculated  by  dividing  the 
terminal  expenses  as  determine  '  'n 
paragraph  (n)(4)(vii)(A)  of  this  spi,tion 
by  the  total  variable  cost  excl'iding  loss 
and  damage  as  calculated  i:  tre  Phase 
III  program  at  line  696. 

(E)  The  ratio  for  interchange  expenses 
shall  be  calculated  by  dividing  the 
interchange  expenses  as  determined  in 
paragraph  (n){4)(vii)(B)  of  this  section  by 
the  total  variable  cost  excluding  loss 
and  damage  as  calculated  in  the  Phase 
III  program  at  fine  696. 

(F)  The  ratio  for  line-haul  expenses 
shall  be  calculated  by  dividing  the  line- 
haul  expenses  as  determined  in 
paragraph  (n)(4)(vii)(C)  of  this  section 
by  the  total  variable  cost  excluding  loss 
and  damage  as  calculated  in  the  Phase 
III  program  at  line  696. 

(viii)  The  railroad's  total  estimated 
system  variable  expenses  shall  be 
separated  as  follows: 


(A)  The  total  terminal  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  (n)(4)(i)  of  this  section  by  the 
ratio  for  terminal  expenses  as 
determined  in  paragraph  (n)(4)(vii)(D)  of 
this  section. 

(B)  The  total  interchange  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  (n)(4){i)  of  this  section  by  the 
ratio  for  interchange  expenses  as 
determined  in  paragraph  (n)(4)(vii){E)  of 
this  section. 

(C)  The  total  line-haul  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  (n)(4)(i)  of  this  section  by  the 
ratio  for  line-haul  expenses  as 
determined  in  paragraph  (n)(4)(vii)(F)  of 
this  section. 

(ix)  The  railroad's  unit  costs  shall  be 
determined  for  terminal,  interchange, 
and  line-haul  operations  as  follows: 

(A)  The  terminal  cost  per  carioad 
shall  be  calculated  by  dividing  the  total 
terminal  variable  expenses  as 
determined  in  paragraph  {n)(4)(viii)(A) 
of  this  section  by  the  total  number  of 
revenue  carioad  terminal  handlings  as 
determined  in  paragraph  (n)(4)(ii)  of  this 
section. 

(B)  The  interchange  cost  per  carioad 
shall  be  calculated  by  dividing  the  total 
interchange  variable  expenses  as 
determined  in  paragraph  (n){4)(viii)(B)  of 
this  section  by  the  total  number  of 
revenue  carload  interchange  handlings 
as  determined  in  paragraph  (n)(4)(iii)  of 
this  section. 

(C)  The  line-haul  cost  per  car  mile 
shall  be  calculated  by  dividing  the  total 
line-haul  variable  expenses  as 
determined  in  paragraph  (n)(4)(viii)(C) 
of  this  section  by  the  total  system 
freight,  car  miles,  loaded  and  empty,  as 
determined  from  the  railroad's  records. 

(x)  The  modified  terminal  cost  per 
carload  is  a  composite  of  costs 
developed  in  the  Phase  III  program  and 
costs  determined  in  accordance  with 
paragraph  (g)  of  this  section  and  this 
paragraph.  The  modified  terminal  cost 
per  carload  shall  be  calculated  for  each 
type  of  car  as  follows: 

(A)  The  station  clerical  cost  per 
carioad  shall  be  developed  in  the 
following  manner 

(1)  The  station  clerical  expense  ratio 
shall  be  calculated  by  dividing  the  total 
clerical  cost  (the  sum  of  lines  256.  258, 
260,  262,  264.  266,  and  268)  by  the 
terminal  expenses  as  determined  in 
paragraph  (n)(4)(vii)(A)  of  this  section. 
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(2)  The  station  clerical  cost  per 
carload  shall  be  calculated  by 
multiplying  the  terminal  cost  per  carload 
as  detennined  in  paragraph  (n](4](ix)(A) 
of  this  section  by  the  station  clerical 
expense  ratio. 

(B)  The  interchange  switching  cost  per 
carload  shall  be  developed  in  the 
following  manner 

(1)  The  total  interchange  switching 
expense  shall  be  calculated  by 
multiplying  the  sum  of  lines  315,  317,  and 
319  by  line  312. 

(2)  The  interchange  switching  ratio 
shall  be  calculated  by  dividing  the  total 
interchange  switching  expense  by  the 
interchange  expenses  as  determined  in 
paragraph  (n)(4)(vii)(B)  of  this  section. 

(3)  The  interchange  switching  cost  per 
carload  shall  be  calculated  by 
multiplying  the  interchange  cost  per 
carload  as  determined  in  paragraph 
(n)(4)(ix)(B)  of  this  section  by  the 
interchange  switching  ratio. 


(C)  The  freight  car  cost  element  shall 
be  the  freight  car  cost  per  car  day  for 
two  days  as  developed  for  each  car  type 
in  paragraph  (g)(3)  of  this  section. 

(D)  The  modified  terminal  cost  per 
carload  shall  be  the  total  of  the  costs 
developed  in  paragraphs  (n)(4)(x)(A), 
(n)(4)(x)(B).  and  (n}{4}(x)(C)  of  this 
section. 

(xi)  The  terminal  costs  shall  be 
calculated  by  multiplying  the  terminal 
cost  per  carload  as  determined  in 
paragraph  (n)(4)(ix)(A)  of  this  section  by 
the  number  of  carloads  that  both: 

(A)  Originated  or  terminated  on  the 
branch,  and 

(B)  Are  local  to  the  railroad  serving 
the  branch. 

(xii)  The  interchange  costs  shall  be 
calculated  by  multiplying  the 
interchange  cost  per  carload  as 
determined  in  paragraph  (n)(4)(ix)(B)  of 
this  section  by  the  number  of  carloads 
that  both: 


(A)  Originated  or  terminated  on  the 
branch,  and 

(B)  Are  received  in  or  forwarded 
through  interchange  with  other 
railroads. 

(xiii)  The  line-haul  costs  shall  be 
calculated  by  multiplying  the  line-haul 
cost  per  car  mile  as  determined  in 
paragraph  (n](4)(ix](C)  of  this  section  by 
the  total  loaded  and  empty  car  miles 
generated  on  the  railroad's  system  off 
the  branch  by  cars  that  originated  or 
terminated  on  the  branch. 

(xiv)  The  modified  terminal  costs  shall 
be  calculated  by  multiplying  the 
modified  terminal  cost  per  carload  as 
determined  in  paragraph  (n)(4)(x)(D)  of 
this  section  by  the  number  of  carloads 
that  originated  or  terminated  on  the 
branch. 
***** 
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(A)  Originated  or  terminated  on  the 
branch,  and 

(B)  Are  received  in  or  forwarded 
through  interchange  with  other 
railroads. 

(xiii)  The  line-haul  costs  shall  be 
calculated  by  multiplying  the  line-haul 
cost  per  car  mile  as  determined  in 
paragraph  (n)(4)(ix)(C)  of  this  section  by 
the  total  loaded  and  empty  car  miles 
generated  on  the  railroad's  system  off 
the  branch  by  cars  that  originated  or 
terminated  on  the  branch. 

(xiv)  The  modified  terminal  costs  shall 
be  calculated  by  multiplying  the 
modified  terminal  cost  per  carload  as 
determined  in  paragraph  (n)(4)(x)(D)  of 
this  section  by  the  number  of  carloads 
that  originated  or  terminated  on  the 
branch. 
•        »        •        *        • 

[FR  Doc.  91-28867  Filed  12-2-ei;  8:45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niles  and 
regulaSofts.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
nr»alur>g  prwjr  to  the  adoption  of  ttie  final 
rules. 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

IRetease  No.  34-2«989;  tntefnational  Series 
Release  No.  346;  Ftte  No.  S7-24-911 

RIN  3235-AE42 

Large  Trade  Reporting  System 

agency:  Securities  and  Exchange 

Commission. 

action:  Extension  of  time  for  comment. 

summary:  The  Securities  and  Exchange 
Commission  is  extending  the  date  by 
which  comments  must  be  submitted  on  • 
the  Large  Trader  Reporting  System; 
Securities  Exchange  Act  Release  No. 
29593  (August  22, 1991).  56  FR  42550 
(August  28, 1991),  from  November  26, 
1991  to  January  6, 1992.  The  Commission 
has  received  a  request  to  extend  the 
comment  period  and  believes  that  an 
extension  of  time  is  appropriate  in  light 
of  the  wide  range  of  complex  issues 
presented  by  the  proposed  Large  Trader 
Reporting  System. 

DATES:  Comments  must  be  received  on 
or  before  January  6, 1992. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Stop  6-9,  Washington,  DC  20549. 
All  conunents  received  will  be  available 
for  ptiblic  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTXER  tMFORMATION  CONTACT 
Nicholas  T.  Chapekis.  Special  Counsel, 
(202)  272-3115,  Division  of  Market 
Regulation,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In 
Securities  Exchange  Act  Release  No. 
29593,  the  Commission  proposed  for 
comment  Rule  13h-l,  which  combined 
with  proposed  Form  13H  would 
establish  the  Large  Trader  Reporting 
System.  As  a  result  of  the  wide  range  of 
complex  issues  presented  in  the  release. 


the  representatives  of  several  domestic 
and  foreign  market  participants  have 
requested  an  extension  of  the  comment 
period.  The  Commission  believes  that  an 
extension  of  time  is  appropriate  and 
would  afford  commentators  the 
opportunity  to  prepare  more  insightful 
comments.  Therefore,  the  Commission  is 
extending  the  comment  period  for 
Securities  Exchange  Act  Release  No. 
29593  from  November  26. 1991  to 
January  6, 1992. 

Dated:  November  26. 1991. 

By  the  Commission. 
Margaret  H.  McFada^ 
Deputy  Secretary. 
[FR  Doc.  91-28931  Filed  12-2-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Parts  5, 20. 100, 101,  IDS,  and 
130 

Industry  and  Sntalt  Business 
Participation;  Consumer  and  Health 
Professionals  Participation;  Notice  of 
Meetings  on  Proposed  Rules  To 
Amend  the  Food  L^C>eling  Regulations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Meeting  on  proposed  rules. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  two 
forthcoming  meetings  on  the  proposed 
rules  to  implement  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
NLEA).  The  First  meeting  is  for  industry 
and  small  business,  and  the  second 
meeting  is  for  consumer  and  health 
professionals. 

dates:  The  meeting  for  industry  and 
small  business  will  be  held  on  Thursday. 
December  12. 1991, 8:30  ajn.  to  12  m. 
The  meeting  for  consumer  and  health 
professionals  will  be  held  on  Thursday. 
December  12, 1991, 1  p.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Salon  4,  Crystal  Gateway  Marriott.  1700 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 
FOR  FURTHER  INFORMATION  CONTACT 

Industry  and  small  business  should 
contact  Nathaniel  L.  Geary,  Food  and 
Drug  Administration,  5600  Fishers 


Lane,  Rockville.  MD  20857,  301-443- 
6776,  301-443-5153  (FAX^. 
Consumers  should  contact  Martha 
Waugh,  Food  and  Drug 
Administration,  Office  of  Consumer 
Affairs,  5600  Fishers  Lane,  Rockville, 
MD  20857.  301-443-5006.  301-443-9767 
(FAX). 
Health  professionals  should  contact: 
Betty  Palsgrove,  Food  and  Drug 
Administration,  Office  of  Health 
Affairs,  5600  Fishers  Lane,  Rockville, 
MD  20857. 301-443-5470,  301-443-2446 
(FAX). 
SUPMEMENTARY  INFORMATION:  FDA. 
Center  for  Food  Safety  and  Applied 
Nutrition,  Office  of  Consumer  Affairs. 
Office  of  Health  Affairs,  and  the  Office 
of  Small  Business,  Scientific,  and  Trade 
Affairs,  annourxje  two  forthcoming 
meetings  for  (1)  Consumers  and  health 
professionals  and  (2)  industry  and  small 
business.  The  purpose  of  these  meetings 
is  to  brief  manufacturers,  repackers. 
distributors,  and  retailers  of  consumer 
food  products,  and  consumers  and 
health  professionals  on  the  NLEA  (Pub. 
L.  101-535)  and  to  encourage  future 
comments  on  the  proposed  rules  for 
implementing  the  NLEA  which  were 
published  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60366  through 
60878).  PreregJstration  is  required 
because  space  is  limited. 
Dated:  November  25, 1991. 
Michael  R.  Tayiot. 
Deputy  Commissioner  for  Policy. 
[FR  Doc  91-28983  Filed  12-2-»l:8:45am] 
MLUNO  CODE  416»-ai-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-46-911 
RIN1545-AP74 

Taxation  of  Fringe  Benefits  and 
Exclusion  from  Gross  Income  of 
Certain  Fringe  BeneKts;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  a  public  hearit^g  on  proposed 
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Income  Tax  Regulations  that  contain 
proposed  amendments  relating  to 
whether  certain  benefits  qualify  as 
working  condition  fringes  and.  therefore, 
are  excludable  from  the  recipient's  gross 
income  under  section  132(a)(3)  of  the 
Internal  Revenue  Code. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  January  30. 1992,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Thursday,  January  16, 1992. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORPT:R 
(EE-46-9-' ),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231.  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is 
regulations  proposing  amendments  to 
the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  132  of  the  Internal 
Revenue  Code  of  1988.  The  amendments 
pertain  to  bona  fide  volunteers  who 
perform  services  for  exempt 
organizations  or  for  a  Federal,  state,  or 
local  governmental  unit  and  to 
government  employees  who  are 
provided  transportation  because  of  bona 
fide  business-oriented  security  concerns. 
These  regulations  appeared  in  the 
proposed  rules  section  of  the  Federal 
Register  for  September  25, 1991,  (56  FR 
48465). 

The  rules  of  §  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
January  16. 1992,  an  outline  of  the  oral 
comments/ testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 


admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Cynthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
[FR  Doc.  91-28860  Filed  12-2-^;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567  and  568 

[Docket  No.  91-«2;  Notice  1] 

RiN  2127-AE27 

Certification  of  IMuitistage  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  certification  requirement  that 
apply  to  incomplete  vehicles  other  than 
chassis-cabs.  Incomplete  vehicles  are 
vehicles  that  include  at  least  a  frame 
and  chassis  structure,  power  train, 
steering  system,  suspension  system,  and 
braking  system,  but  need  further 
manufacturing  performed  on  them  to 
become  completed  vehicles.  Incomplete 
vehicle  manufacturers  have  long  been 
required  to  provide  a  document  with 
every  incomplete  vehicle  that 
establishes  guidelines  for  completing  the 
vehicle.  If  the  guidelines  are  followed  by 
the  manufacturer  that  completes  the 
vehicle,  the  completed  vehicles  will 
conform  with  applicable  safety 
standards.  For  those  incomplete  vehicles 
that  are  chassis-cabs,  i.e.,  incomplete 
■vehicles  with  completed  occupant 
compartments,  the  incomplete  vehicle 
manufacturer  is  currently  required  to 
provide  the  guideUne  document  and 
affix  a  certification  label  to  the 
incomplete  vehicle.  On  this  certification 
label,  the  chassis-cab  manufacturer  is 
required  to  make  the  same  types  of 
statements  about  the  conditions  under 
which  the  completed  vehicle  will  comply 
with  the  safety  standards  as  are  set 
forth  in  the  complete  vehicle  document. 
The  final  stage  manufacturer  is  then 
permitted  to  "pass  through"  the 
certification,  i.e.,  rely  on  the  certification 
made  by  the  chassis-cab  manufacturer. 


NHTSA  is  proposing  to  extend  the 
certification  labeling  requirements  that 
currently  apply  to  chassis-cab 
incomplete  vehicles  to  all  incomplete 
vehicles.  This  proposal  responds  to  a 
court  decision  holding  than  an  extension 
of  one  of  the  Federal  motor  vehicle 
safety  standards  was  not  practicable  as 
it  related  to  multistage  vehicles  for 
which  the  final  stage  manufacturer 
cannot  pass  through  the  cerfification  of 
the  incomplete  vehicle  manufacturer.  A 
final  rule  adopting  this  proposal  would 
eliminate  the  concerns  expressed  by  the 
court  in  this  regard  by  permitting  pass- 
through  certifications  for  all  types  of 
multistage  vehicles. 

DATES:  Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
January  31, 1992.  If  adopted  in  a  final 
rule,  these  proposed  amendments  would 
take  effect  180  days  after  the  date  of 
publication  of  the  final  rule. 

ADDRESSES;  Comments  should  refer  to 
the  docket  and  notice  number  set  forth 
in  the  heading  of  this  notice  and  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  Docket  hours  are 
9:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Clarke  B.  Harper,  Office  of  Vehicle 
Safety  Standards,  room  5320,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Mr.  Harper  can  be  reached  by 
telephone  at  (202)  366-2264. 
SUPPt^MENTARY  INFORMATION:  Section 
114  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (15  U.S.C. 
1403)  requires  every  manufacturer  of 
motor  vehicles  to  certify  that  each  of  its 
vehicles  conforms  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
This  statutory  certification  requirement 
is  straightforward  with  respect  to 
vehicles  produced  by  a  single 
manufacturer.  In  such  cases,  the 
manufacturer  is  simply  being  asked  to 
assume  responsibiUty  for  its  vehicles. 

However,  application  of  the  statutory 
certification  requirement  is  more 
complex  for  multi-stage  vehicles,  i.e., 
vehicles  produced  in  two  or  more  stages. 
These  vehicles  are  not  produced  by  a 
single  manufacturer  on  an  assembly  line 
as  is  the  typical  passenger  car.  Instead, 
one  manufacturer  produces  an 
"incomplete  vehicle"  which  requires 
further  manufacturing  operations  to 
become  a  completed  vehicle.  As  defined 
in  49  CFR  568.3,  an  incomplete  vehicle  at 
a  minimum  includes  a  frame  and  chassis 
structure,  power  train,  steering  system, 
suspension  system,  and  braking  system. 
The  spectrum  of  incomplete  vehicles 
ranges,  in  terms  of  degree  of 
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NHTSA  is  proposing  to  extend  the. 
certification  labeling  requirements  that 
currently  apply  to  chassis-cab 
incomplete  vehicles  to  all  incomplete 
vehicles.  This  proposal  responds  to  a 
court  decision  holding  than  an  extension 
of  one  of  the  Federal  motor  vehicle 
safety  standards  was  not  practicable  as 
it  related  to  multistage  vehicles  for 
which  the  fmal  stage  manufacturer 
cannot  pass  through  the  certification  of 
the  incomplete  vehicle  manufacturer.  A 
Hnal  rule  adopting  this  proposal  would 
eliminate  the  concerns  expressed  by  the 
court  in  this  regard  by  permitting  pass- 
through  certifications  for  all  types  of 
multistage  vehicles. 

DATES:  Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
January  31, 1992.  If  adopted  in  a  fmal 
rule,  these  proposed  amendments  would 
take  effect  180  days  after  the  date  of 
publication  of  the  fmal  rule. 

ADDRESSES;  Comments  should  refer  to 
the  docket  and  notice  number  set  forth 
in  the  heading  of  this  notice  and  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Docket  hours  are 
9:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Clarke  B.  Harper,  Office  of  Vehicle 
Safety  Standards,  room  5320,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Mr.  Harper  can  be  reached  by 
telephone  at  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  Section 
114  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (15  U.S.C. 
1403)  requires  every  manufacturer  of 
motor  vehicles  to  certify  that  each  of  its 
vehicles  conforms  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
This  statutory  certification  requirement 
is  straightforward  with  respect  to 
vehicles  produced  by  a  single 
manufacturer.  In  such  cases,  the 
manufacturer  is  simply  being  asked  to 
assume  responsibihty  for  its  vehicles. 

However,  application  of  the  statutory 
certification  requirement  is  more 
complex  for  multi-stage  vehicles,  i.e., 
vehicles  produced  in  two  or  more  stages. 
These  vehicles  are  not  produced  by  a 
single  manufacturer  on  an  assembly  line 
as  is  the  typical  passenger  car.  Instead, 
one  manufacturer  produces  an 
"incomplete  vehicle"  which  requires 
further  manufacturing  operations  to 
become  a  completed  vehicle.  As  defined 
in  49  CFR  568.3,  an  incomplete  vehicle  at 
a  minimum  includes  a  frame  and  chassis 
structure,  power  train,  steering  system, 
suspension  system,  and  braking  system. 
The  spectrum  of  incomplete  vehicles 
ranges,  in  terms  of  degree  of 


incompleteness,  from  "stripped  chassis," 
which  consist  of  only  those  minimum 
features  to  "chassis-cabs".  Chassis-cabs 
are  incomplete  vehicles  with  fully 
completed  occupant  compartments  that 
require  only  the  addition  of  cargo- 
carrying,  work-performing,  or  load- 
bearing  components  to  perform  their 
intended  functions  and  become 
completed  vehicles.  See  49  CFR  567.3. 

Most  incomplete  vehicles  are 
manufactured  by  large  manufacturers, 
such  as  Chrysler,  Ford,  and  General 
Motors.  The  incomplete  vehicles  are 
then  supplied  to  intermediate  and  final 
stage  manufacturers.  These  subsequent 
manufacturers  perform  the 
manufacturing  operations  needed  to 
make  an  incomplete  vehicle  into  a 
completed  vehicle.  Intermediate  and 
final  stage  manufacturers  are  generally 
small  businesses.  Vehicles 
manufactured  in  two  or  more  stages  are 
generally  customized  vehicles,  the 
demand  for  which  is  too  small  to  justify 
a  large  manufacturer  devoting  its 
resources  to  produce  the  vehicles  in 
completed  form  entirely  at  its 
manufacturing  facilities. 

Throughout  the  rest  of  this  preamble, 
the  discussion  assumes  that  any  multi- 
stage vehicle  is  one  manufactured  in 
only  two  stages,  i.e.,  there  is  an 
incomplete  vehicle  manufacturer  and  a 
final  stage  manufacturer.  This  limitation 
is  intended  to  avoid  needless 
complexity.  For  informational  purposes, 
the  agency  notes  that  the  manufacture  of 
vehicles  in  three  or  more  stages  is  more 
complex  in  that  one  or  more 
intermediate  manufacturers  are 
involved.  The  incomplete  vehicle 
manufacturer  must  provide  the 
intermediate  manufacturer  with  the 
same  information  and  representations 
required  to  be  provided  to  final  stage 
manufacturers.  The  intermediate 
manufacturer  must,  in  turn,  furnish  the 
incomplete  vehicle  manufacturer's 
information  and  representations  to  the 
final  stage  manufacturer  or  any 
subsequent  intermediate  manufacturers, 
along  with  an  addendum  showing  all 
changes  that  should  be  made  to  the 
document  to  reflect  the  intermediate 
manufacturer's  work  on  the  vehicle. 

The  issue  of  which  manufacturer  must 
certify  the  compliance  of  vehicles 
manufactured  in  two  or  more  stages 
poses  difficulties  not  presented  by  the 
certification  of  vehicles  produced  by  a 
single  manufacturer.  On  the  one  hand, 
the  incomplete  vehicle  manufacturer  is 
usually  a  large  manufacturer  with 
substantial  engineering  and  financial 
resources.  Moreover,  the  design  of  the 
incomplete  vehicle  substantially  affects 
the  ability  ,..  .he  completed  vehicle  to 


comply  with  many  of  the  safety 
standards.  For  instance,  chassis-cabs 
come  with  completed  occupant 
compartments.  The  controls  and 
displays  installed  in  the  chassis-cab  will 
substantially  determine  whether  the 
completed  vehicle  complies  with 
Standard  No.  101,  Controls  and 
Displays,  the  seats  in  the  chassis-cab 
will  substantially  determine  whether  the 
completed  vehicle  complies  with 
Standard  No.  207,  Seating  Systems,  and 
so  forth.  It  would  not  be  appropriate  to 
require  the  fmal  stage  manufacturer 
alone  to  certify  that  the  completed 
chassis-cab  complies  with  all  applicable 
safety  standards,  because  the  final  stage 
manufacturer  would  then,  in  essence,  be 
certifying  the  work  performed  by  the 
chassis-cab  manufacturer,  over  which 
the  final  stage  manufacturer  had  no 
control  and  about  which  it  would  have 
no  direct  knowledge. 

On  the  other  hand,  it  would  also  be 
inappropriate  to  require  the  incomplete 
vehicle  manufacturer  to  certify  that  a 
completed  vehicle  will  comply  with  all 
applicable  safety  standards  irrespective 
of  what  the  final  stage  manufacturer 
does  to  complete  the  vehicle.  For 
instance,  a  stripped  chassis  does  not 
have  any  controls  and  displays  or  any 
seats.  The  manufacturer  that  produced 
the  stripped  chassis  cannot  know 
whether  the  completed  vehicle  will 
comply  with  Standards  Nos.  101  and 
207,  because  compliance  with  those 
standards  will  be  determined  entirely  by 
the  controls  and  displays  and  seats 
installed  in  the  completed  vehicle  by  the 
final  stage  manufacturer. 

To  address  this  situation,  since  1971, 
NHTSA  has  required  incomplete  vehicle 
manufacturers  to  furnish  certain 
information  with  each  incomplete 
vehicle.  With  reference  to  each  safety 
standard,  49  CFR  568.4(a)(7)  requires  the 
incomplete  vehicle  manufacturer  to 
make  one  of  three  alternative 
statements  for  every  incomplete  vehicle 
it  sells.  The  three  alternative  statements 
are: 

1.  The  incomplete  vehicle 
manufacturer  may  state  that  the 
completed  vehicle  will  conform  to  a 
particular  standard  if  no  alterations  are 
made  to  identified  components  of  the 
incomplete  vehicle.  For  instance,  if  the 
incomplete  vehicle  is  a  chassis-cab 
equipped  with  seats,  the  incomplete 
vehicle  manufacturer  may  state  that  the 
vehicle  completed  from  this  chassis-cab 
will  conform  to  Standard  No.  207  as  long 
as  the  seats  installed  in  the  chassis-cab 
are  not  altered  in  any  way.  In  this 
instance,  a  final  stage  manufacturer  that 
did  not  alter  the  seats  in  the  incomplete 
vehicle  could  base  its  certification  of 


compliance  with  Standard  No.  207 
entirely  upon  the  statement  by  the 
incomplete  vehicle  manufacturer  and 
the  fact  that  it  had  made  no  such 
alterations. 

2.  At  the  other  extreme,  the 
incomplete  vehicle  manufacturer  may 
state  that  conformity  with  the  standard 
is  "not  substantially  affected"  by  the 
design  of  the  incomplete  vehicle,  and 
that  the  incomplete  vehicle 
manufacturer  makes  no  representation 
as  to  conformity  with  the  standard.  For 
instance,  if  the  incomplete  vehicle  is  a 
stripped  chassis  without  any  controls 
and  displays,  it  is  obvious  that  the 
completed  vehicle's  conformity  with 
Standard  No.  101  is  totally  determined 
by  the  controls  and  displays  put  in  the 
completed  vehicle  by  the  final  stage 
manufacturer.  In  this  instance,  the 
incomplete  vehicle  manufacturer  may 
state  that  conformity  with  Standard  No. 
101  is  not  substantially  affected  by  the 
design  of  the  stripped  chassis,  and  that 
the  incomplete  vehicle  manufacturer 
makes  no  representation  as  to 
conformity  with  Standard  No.  101.  Since 
conformity  with  Standard  No.  101  is 
entirely  within  the  control  of  the  final 
stage  manufacturer  in  this  instance.'^he 
final  stage  manufacturer's  certification 
of  conformity  with  Standard  No.  101 
would  be  based  upon  the  fmal  stage 
manufacturer's  own  knowledge  and 
actions. 

It  is  important  to  note  that  this 
statement  includes  a  factual  element, 
i.e..  that  the  conformity  of  the  completed 
vehicle  is  not  substantially  affected  by 
the  design  of  the  incomplete  vehicle.  The 
manufacturer  of  a  stripped  chassis  may 
not  make  this  statement  with  respect  to 
a  standard,  such  as  a  braking  standard, 
if  the  design  of  the  braking  system 
installed  on  the  stripped  chassis  is  in 
fact  an  important  determinant  of 
compliance  with  the  safety  standard. 
3.  Between  these  two  extremes  lies 
the  majority  of  situations.  The 
incomplete  vehicle  manufacturer  may 
state  that  the  completed  vehicle  will 
conform  to  a  particular  standard  if  the 
vehicle  is  completed  within  certain 
specified  conditions.  For  instance,  the 
incomplete  vehicle  manufacturer  may 
state  that  a  vehicle  completed  from  its 
incomplete  vehicle  will  conform  to  the 
requirements  of  Standard  No.  105, 
Hydraulic  Brake  Systems,  as  long  as  the 
completed  vehicle  does  not  exceed  any 
of  the  gross  axle  weight  ratings  assigned 
by  the  incomplete  vehicle  manufacturer, 
the  center  of  gravity  at  the  assigned 
gross  vehicle  weight  rating  is  not  higher 
than  a  specified  height,  and  the  brake 
system  installed  on  the  incomplete 
vehicle  is  not  altered  in  any  way.  In 
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such  d  case,  a  final  stage  manufacturer 
that  completes  the  vehicle  in  accordance 
with  the  instructions  that  accompanied 
the  incomplete  vehicle  could  base  its 
certification  of  compliance  with 
Standard  No.  105  entirely  upon  the 
statement  by  the  incomplete  vehicle 
manufacturer. 

The  agency  determined  that  this 
approach  was  fair  and  reasonable  for 
both  incomplete  vehicle  manufacturers 
and  fuial  stage  manufacturers.  With 
respect  to  the  incomplete  vehicle 
manufacturers,  those  manufacturers 
were  required,  at  the  very  least,  to 
provide  instructions  about  how  to 
complete  the  vehicle  so  that  it  would 
comply  with  each  standard,  if  the  design 
of  the  incomplete  vehicle  substantially 
affected  the  completed  vehicle's 
conformity  with  the  standard  in 
question.  It  is  undeniably  a  burden  to 
require  incomplete  vehicle 
manufacturers  to  devote  the  time  and 
resources  needed  to  develop  information 
about  how  a  vehicle  can  be  completed 
so  that  it  will  conform  to  the  safety 
standards.  However,  this  burden  must 
be  borne  by  some  manufacturer  to 
enable  the  vehicle  to  be  certified  in 
accordance  with  the  Safety  Act.  As 
between  the  incomplete  vehicle 
manufacturer  and  the  final  stage 
manufacturer,  the  incomplete  vehicle 
manufacturer  is  burdened  proportionally 
to  a  far  lesser  extent  under  this 
approach  than  the  final  stage 
manufacturer,  because  of  the  incomplete 
vehicle  manufacturer's  vastly  greater 
financial  and  engineering  resources. 

On  the  other  hand,  it  is  not 
appropriate  to  so  burden  the  incomplete 
vehicle  manufacturer  with  respect  to 
those  safety  standards  with  which 
compliance  is  not  substantially  affected 
by  the  design  of  the  incomplete  vehicle. 
As  noted  above,  a  stripped  chassis  has 
no  controls  and  displays.  Hence, 
whether  the  completed  vehicle  complies 
with  Standard  No.  101  is  entirely 
dependent  upon  the  actions  of  the  final 
stage  manufacturer  and  is  outside  the 
control  of  the  incomplete  vehicle 
manufacturer.  Hence,  the  incomplete 
vehicle  manufacturer  is  not  required  to 
provide  a  means  of  certifying 
compliance  for  those  standards  with 
which  compliance  is  not  substantially 
affected  by  the  design  of  the  incomplete 
vehicle.  However,  the  incomplete 
vehicle  manufacturer  must  specifically 
identify  all  of  the  standards  in  this 
category,  in  order  to  alert  the  final  stage 
manufacturer  to  both  the  existence  of 
these  standards  and  the  fact  that  the 
final  stage  manufacturer  is 
independently  responsible  for  certifying 
comphance  with  them.  Thus,  final  stage 


manufacturers  are  alerted  that  they 
cannot  produce  complete  vehicles  from 
these  incomplete  vehicles  unless  they 
can  independently  certify  compliance 
with  each  safety  standard  as  to  which 
the  incomplete  vehicle  manufacturer 
makes  no  representation. 

Final  stage  manufacturers  are  also 
alerted  that  they  can  complete  the 
incomplete  vehicle  outside  of  the 
incomplete  vehicle  manufacturer's 
instructions,  thus  potentially 
jeopardizing  the  vehicle's  compliance 
with  applicable  safety  standards,  only  if 
they  independently  certify  compliance 
with  those  standards.  Those  final  stage 
manufacturers  that  have  the  Hnancial 
and  engineering  resources  to  certify 
compliance  with  standards  while  going 
outside  the  incomplete  vehicle 
manufacturer's  instructions  have  the 
flexibility  to  do  so.  Those  final  stage 
manufacturers  that  lack  the  financial 
and  engineering  resources  to  make  such 
a  certification  based  on  their  own 
knowledge  may  certify  compliance 
without  incurring  any  testing  or  other 
burdens.  All  that  is  required  in  that  case 
is  that  the  final  stage  manufacturer 
complete  the  vehicle  in  accordance  with 
the  incomplete  vehicle  manufacturer's 
instructions.  The  agency  believed  that 
this  framework  appropriately 
apportioned  the  certification  burden 
between  incomplete  vehicle 
manufacturers  and  final  stage 
manufacturers. 

This  certification  scheme  was 
challenged  in  1973  in  a  lawsuit  filed  by  a 
company  that  mounted  cement  mixers 
on  chassis-cabs.  That  company  alleged 
that  the  multistage  certification  scheme 
promulgated  by  NHTSA  was  invalid  as 
it  applied  to  companies  like  itself, 
because  the  final  state  manufacturer 
was  required  to  make  the  sole 
certification  of  compliance  for  the  entire 
vehicle.  The  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  held 
that  "to  the  extent  that  the  regulations 
require  [the  final  stage  manufacturer]  to 
make  the  sole  certification  of 
compliance  of  the  entire  vehicle  *  *  *, 
they  must  be  declared  invalid."  Rex 
Chainbeh.  Inc.  v.  Voipe,  486  F.2d  757, 
762  (7th  Cir.  1973).  Similarly,  in  a 
subsequent  appeal,  the  court  interpreted 
this  holding  to  mean  that  the  Safety  Act 
"requires  that  in  instances  where  the 
customer  purchases  a  chassis-cab  from 
its  manufacturer  and  thereafter  the 
mixer  from  the  mixer  manufacturer,  the 
'entire  vehicle'  must  be  certified  via  two 
certifications,  with  the  chassis-cab 
manufacturer  certifying  its  chassis-cab, 
and  with  the  [final  stage]  manufacturer 
certifying  its  mixer  and  the  effect  of  the 
mounting,  if  any,  to  thus  obtain  effective 


certification  of  the  'entire  vehicle.'  "  flex 
Chainbelt,  Inc.  v.  Brinegar.  511  F.2d 
1215, 1216  (7th  Cir.  1975). 

In  response  to  this  court  decision, 
NHTSA  amended  its  certification 
regulation  (49  CFR  part  567)  to  require 
the  manufacturer  of  those  incomplete 
vehicles  categorized  as  chassis-cabs  to 
affix  a  certification  label  to  its  chassis- 
cabs.  42  FR  37814;  July  25, 1977.  The 
chassis-cab  manufacturer  was  required 
to  make  the  same  type  of  statement  on 
the  certification  label  that  it  had  long 
been  required  to  make  in  the  incomplete 
vehicle  document.  Specifically,  49  CFR 
567.5(a)  requires  the  chassis-cab 
manufacturer  to  include  on  its 
certification  label  one  of  the  following 
three  statements  for  each  applicable 
standard: 

1.  The  chassis-cab  conforms  to  the 
standard; 

2.  The  chassis-cab  will  conform  to  the 
standard  if  it  is  completed  in  accordance 
with  the  instructions  furnished  in  the 
incomplete  vehicle  document;  or 

3.  Conformity  with  the  standard  is  not 
substantially  affected  by  the  design  of 
the  chassis-cab. 

From  the  perspective  of  the  chassis- 
cab  manufacture,  the  effect  of  this 
amendment  was  to  require  chassis-cab 
manufacturers  to  furnish  this 
information  in  two  places — the 
incomplete  vehicle  document  and  a 
certification  label  affixed  to  the  chassis 
cab — instead  of  only  in  the  incomplete 
vehicle  document,  as  had  been  the  case 
before  the  amendment.  This  amendment 
did  not  require  the  chassis-cab 
manufacturer  to  do  anything  more  or 
different  in  substance  than  it  had  done 
previously  to  provide  the  information  in 
the  incomplete  vehicle  document. 

From  the  perspective  of  a  final  stage 
manufacturer  that  uses  a  chassis-cab  in 
producing  a  complete  vehicle,  this 
amendment  created  the  possibility  of  a 
"pass  through  certification."  "Pass 
through  certification"  refers  to  instances 
in  which  the  chassis-cab  manufacturer 
has  made  either  statement  1  or 
statement  2  above,  and  the  final  stage 
manufacturer  either  has  not  affected  the 
previously-certified  compliance,  or  has 
completed  the  vehicle  in  accordance 
with  the  chassis-cab  manufacturer's 
instructions.  In  such  cases,  49  CFR 
567.5(c)(7)  permits  the  final  stage 
manufacturer  simply  to  state  on  its 
certification  label  that  it  has  not 
affected  the  previously  certified 
conformity  of  the  chassis-cab  or  that  it 
has  followed  the  chassis-cab 
manufacturer's  instructions  for 
completing  the  vehicle,  instead  of 
providing  its  own  certification  that  the 
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certification  of  the  'entire  vehicle.'  "  Rex 
Chainbelt,  Inc.  v.  Brinegar.  511  F.2d 
1215, 1216  (7th  Cir.  1975). 

In  response  to  this  court  decision, 
NHTSA  amended  its  certification 
regulation  (49  CFR  part  567)  to  require 
the  manufacturer  of  those  incomplete 
vehicles  categorized  as  chassis-cabs  to 
affix  a  certification  label  to  its  chassis- 
cabs.  42  FR  37814;  July  25, 1977.  The 
chassis-cab  manufacturer  was  required 
to  make  the  same  type  of  statement  on 
the  certification  label  that  it  had  long 
been  required  to  make  in  the  incomplete 
vehicle  document.  Specifically.  49  CFR 
567.5(a)  requires  the  chassis-cab 
manufacturer  to  include  on  its 
certification  label  one  of  the  following 
three  statements  for  each  applicable 
standard: 

1.  The  chassis-cab  conforms  to  the 
standard; 

2.  The  chassis-cab  will  conform  to  the 
standard  if  it  is  completed  in  accordance 
with  the  instructions  furnished  in  the 
incomplete  vehicle  document;  or 

3.  Conformity  with  the  standard  is  not 
substantially  affected  by  the  design  of 
the  chassis-cab. 

From  the  perspective  of  the  chassis- 
cab  manufacture,  the  effect  of  this 
amendment  was  to  require  chassis-cab 
manufacturers  to  furnish  this 
information  in  two  places — the 
incomplete  vehicle  document  and  a 
certification  label  affixed  to  the  chassis 
cab — instead  of  only  in  the  incomplete 
vehicle  document,  as  had  been  the  case 
before  the  amendment.  This  amendment 
did  not  require  the  chassis-cab 
manufacturer  to  do  anything  more  or 
different  in  substance  than  it  had  done 
previously  to  provide  the  information  in 
the  incomplete  vehicle  document. 

From  the  perspective  of  a  final  stage 
manufactiu-er  that  uses  a  chassis-cab  in 
producing  a  complete  vehicle,  this 
amendment  created  the  possibility  of  a 
"pass  through  certification."  "Pass 
through  certification"  refers  to  instances 
in  which  the  chassis-cab  manufacturer 
has  made  either  statement  1  or 
statement  2  above,  and  the  final  stage 
manufacturer  either  has  not  affected  the 
previously-certified  compliance,  or  has 
completed  the  vehicle  in  accordance 
with  the  chassis-cab  manufacturer's 
instructions.  In  such  cases,  49  CFR 
567.5(c)(7)  permits  the  final  stage 
manufacturer  simply  to  state  on  its 
certification  label  that  it  has  not 
affected  the  previously  certified 
conformity  of  the  chassis-cab  or  that  it 
has  followed  the  chassis-cab 
manufacturer's  instructions  for 
completing  the  vehicle,  instead  of 
providing  its  own  certification  that  the 
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vehicle  actually  conforms  to  the 
standard  at  issue. 

The  1977  amendments  were  limited  to 
chassis-cabs,  because  the  judgment  in 
Rex  Chainbelt  was  limited  to  chassis- 
cabs.  However,  a  November  28. 1990 
decision  by  the  United  States  Coui^of 
Appeals  for  the  Sixth  Circuit,  in 
National  Truck  Equipment  Association 
V.  National  Highway  Traffic  Safety 
Administration,  919  F.2d  1148  (6th  Cir. 
1990)  has  caused  the  agency  to 
reexamine  Standard  No.  204,  Steering 
Control  Rearward  Displacement  (49 
CFR  571.204),  to  cover  some  additional 
light  trucks  were  not  practicable  as  they 
related  to  multistage  vehicles  for  which 
the  final  stage  manufacturer  cannot  pass 
through  a  certification  by  the  incomplete 
vehicle  manufacturer.  After  noting  that 
NHTSA's  regulations  do  not  permit  final 
stage  manufacturers  that  use  incomplete 
vehicles  other  than  chassis-cabs  to  pass 
through  a  certification  made  by  the 
incomplete  vehicle  manufacturer,  the 
court  observed  that  it  could  see  no 
reason  why  the  certification 
requirements  for  those  incomplete 
vehicles  that  are  chassis-cabs  should 
differ  from  those  for  other  incomplete 
vehicles. 

NHTSA  has  tentatively  determined 
that  there  is  no  substantive  justification 
for  this  differing  treatment.  As  noted 
above,  the  certification  requirements  for 
chassis-cabs  are  different  from  those 
applicable  to  other  incomplete  vehicles 
because  the  Rex  Chainbelt  decision 
addressed  only  chassis-cabs  and 
mandated  pass-through  certification 
provisions  only  for  chassis-cabs. 
Accordingly,  this  notice  proposes  to 
extend  the  pass-through  certification 
requirements  that  currently  apply  to 
chassis-cabs  to  all  incomplete  vehicles. 

The  agency  does  not  believe  this 
proposed  extension  of  the  pass-through 
certification  requirements  would  impose 
any  additional  burdens  on  incomplete 
vehicle  manufacturers.  Incomplete 
vehicle  manufacturers  have  long  been 
required  by  49  CFR  568.4(a)(7)  to  issue 
an  incomplete  vehicle  document  that 
includes  one  of  the  following  three 
statements  for  every  incomplete  vehicle 
and  for  every  applicable  standard: 

1.  "the  vehicle  when  completed  will 
conform  to  the  standard  if  no  alterations 
are  made  in  identified  components  of 
the  incomplete  vehicles;"  (49  CFR 
568.4(a)(7)(i)) 

2.  "a  statement  of  specific  conditions 
of  final  manufacture  under  which  the 
manufacturer  specifies  that  the 
completed  vehicle  will  conform  to  the 
standard." (A9  CFR  568.4(a)(7)(ii))  or 

3.  "conformity  with  the  standard  is 
not  substantially  affected  by  the  design 


of  the  incomplete  vehicle."  (49  CFR 
568.4(a)(7)(iii))  (Emphases  added). 

The  emphasized  language  shows  that 
manufacturers  of  incomplete  vehicles 
other  than  chassis-cabs  have  long  been 
required  to  make  representations  as  to 
the  completed  vehicle's  conformity  with 
all  applicable  standards.  If  an 
incomplete  vehicle  manufacturer  were 
to  make  a  false  statement  in  its 
incomplete  vehicle  document,  the 
incomplete  vehicle  manufacturer  would 
not  have  complied  with  part  568,  which 
noncompliance  would  violate  section 
108(a)(1)(E)  of  the  Safety  Act  (15  U.S.C. 
1397(a)(1)(E)),  and  would  make  the 
incomplete  vehicle  manufacturer  liable 
for  civil  penalties  under  section  109  of 
the  Safety  Act  (15  U.S.C.  1398).  For 
instance,  an  incomplete  vehicle 
manufacturer  would  violate  part  568  if  it 
were  to  state,  pursuant  to  568.4(a)(7)(ii), 
that  a  vehicle  completed  within 
specified  guidelines  will  conform  with  a 
standard,  when  that  is  not  the  case. 
Such  a  misstatement  could  also  have 
significant  product  liability  implications. 
Thus,  the  agency  believes  that 
incomplete  vehicle  manufacturers  have 
long  been  required  for  both  legal  and 
practical  reasons,  to  assure  the  accuracy 
of  the  instructions  they  provide  for 
completing  all  of  their  incomplete 
vehicles. 

Accordingly,  the  agency  does  not 
believe  this  proposal  will  require 
incomplete  vehicle  manufacturers  to 
"tighten  up"  their  instructions  in  any 
way.  NHTSA  believes  this  proposal 
would  only  require  incomplete  vehicle 
manufacturers  to  take  the  statements 
currently  required  to  be  provided  in  the 
incomplete  vehicle  document,  pursuant 
to  part  568.  and  affix  substantively 
identical  statements  to  a  certification 
label  on  the  incomplete  vehicle.  This 
would  not  require  any  additional  testing, 
analysis,  or  evaluations  beyond  what 
the  incomplete  vehicle  manufacturer 
must  do  now  to  support  the  statements 
in  the  incomplete  vehicle  document.  If 
any  commenter  believes  that  incomplete 
vehicle  manufacturers  will  "tighten  up" 
their  instructions  from  those  that  are 
currently  provided  pursuant  to  part  568, 
the  conmienter  is  asked  to  specifically 
identify  the  basis  for  such  an  assertion. 
In  proposing  that  the  current  chassis- 
cab  certification  requirements  be 
extended  to  all  incomplete  vehicles,  the 
agency  is  making  one  minor 
modification  for  incomplete  vehicles 
other  than  chassis-cabs.  The  chassis- 
cabs  certification  labeling  requirements 
specify  that  the  certification  label  for 
chassis-cabs  shall  be  located  in  the 
same  place  as  the  certification  labels 
are  located  in  single  stage  vehicles,  such 
as  the  door-latch  post,  hinge  pillar. 


instrument  panel,  and  so  forth.  See  49 
CFR  567.4(c).  However,  incomplete 
vehicles  other  than  chassis-cabs  may 
not  have  these  locations. 

NHTSA  proposes  to  address  this 
potential  difficulty  by  permitting  the 
incomplete  vehicle  manufacturer  to 
furnish  its  certification  label  along  with 
the  incomplete  vehicle  document; 
instead  of  trying  to  attach  it  to  some 
part  of  the  incomplete  vehicle.  The  final 
stage  manufacturer  would  then  affix  the 
incomplete  vehicle  manufacturer's 
certification  label,  as  well  as  its  own 
certification  label,  at  the  specific 
locations  on  the  completed  vehicle.  This 
would  ensure  that  both  certification 
labels  are  readily  accessible  on  the 
completed  vehicle  without  imposing  a 
significant  additional  burden  on  either 
manufacturer.  The  public  is  invited  to 
coniment  on  this  proposal  and  to  offer 
alternative  means  of  addressing  this 
potential  difficulty. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  proposed  rulemaking  action  and 
determined  that  it  is  neither  major 
within  the  meaning  of  Executive  Order 
12291  nor  significant  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  As 
explained  in  detail  above,  the  agency 
believes  that  the  amendments  proposed 
in  this  notice  would  not  impose  any 
significant  costs  or  burdens  on 
incomplete  vehicle  manufacturers  and 
could  provide  a  benefit  to  those  final 
stage  manufacturers  that  complete 
vehicles  in  accordance  with  the 
incomplete  vehicle  document.  The 
agency  has  prepared  a  preliminary 
regulatory  evaluation  (PRE)  of  the 
estimated  impacts.  That  PRE  is 
available  in  the  docket  for  this 
rulemaking  action. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  proposed  rule  under  the 
Regulatory  Flexibility  Act.  NHTSA 
believes  this  proposal  could  have  a 
beneficial  impact  on  final  state 
manufacturers,  most  of  whom  are  small 
businesses.  However,  as  explained  in 
detail  in  this  preamble,  the  agency  is 
seeking  information  to  help  it  determine 
whether  the  beneficial  impact  on  these 
small  businesses  would  be  significant.  A 
discussion  of  the  small  business  aspects 
of  this  proposal  is  included  in  the  PRE 
for  this  rulemaking.  Interested  persons 
are  invited  to  consult  that  PRE. 
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National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  action  for  the  purposes  of  the 
National  Environmental  Policy  Act,  and 
determined  that,  if  it  is  adopted  in  a 
fmal  rule,  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTS.A  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Parts  567  and 
568 

Labeling,  Motor  vehicle  safety.  Motor 
vehicles,  Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
parts  567  and  568  as  follows: 

PART  567-4 AMENDED] 

1.  The  authority  citation  for  part  567 
would  continue  to  read  as  follows: 

Authority  15  U.S.C.  1392, 1397. 1401. 1403, 
and  1407: 15  U.S.C.  1912  and  1915;  15  U.S.C. 
2021,  2022,  and  2026;  delegation  of  authority 
ai  49  CFR  1.50. 

2.  Section  567.3  would  be  amended  by 
removing  the  definition  of  "chassis-cab" 
and  adding  in  its  place  a  definition  of 
"incomplete  vehicle,"  to  read  as  follows: 

§567.3    Dttinttions. 

***** 

Incomplete  vehicle  means  an 
assembalge  consisting,  as  a  minimum,  of 
frame  and  chassis  structure,  power 
train,  steering  system,  suspension 
system,  and  braking  system,  to  the 
extent  that  those  systems  are  to  be  part 
of  the  complete  vehicle,  that  requires 
further  manufacturing  operations,  other 
than  the  addition  of  readily  attachable 
components,  such  as  mirrors  or  tire  and 
rim  assemblies,  or  minor  finishing 
operations,  such  as  painting,  to  become 
a  complete  vehicle. 

3.  Section  567.5  would  be  revised  to 
read  as  follows: 

§  567.5    Requ<rem«nts  fof  manufacturefs 
of  vehicles  manufactured  tn  two  or  more 
stages. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  manufacturer  of 
an  incomplete  vehicle  shall,  for  every 
incomplete  vehicle,  either  affix  a  label, 
in  the  location  and  form  specified  in 
§  567.4  or  provide  such  a  label  along 
with  the  incomplete  vehicle  document 


specified  in  S  568.4.  this  label  shall 
contain  the  statements  specified  in 
paragraph  (a)(1)  that  are  applicable  to 
the  incomplete  vehicle  and  the 
information  specified  in  paragraphs 
(a)(2)  and  (a)(3). 

(l)(i)  "This  incomplete  vehicle 
conforms  to  Federal  Motor  Vehicle 

Safety  Standard  Nos "  The 

statement  shall  be  completed  by 
inserting  the  numbers  of  the  safety 
standards  (e.g.,  101,  207)  to  which  the 
incomplete  vehicle  conforms. 

(ii)  "This  vehicle  will  conform  to 

Standard  Nos if  it  is  completed 

in  accordance  with  the  instructions 
contained  in  the  incomplete  vehicle 
document  furnished  pursuant  to  49  CFR 
part  568."  The  statement  shall  be 
completed  by  inserting  the  numbers  of 
the  safety  standards  as  to  which 
conformity  is  substantially  affected  by 
both  the  design  of  the  incomplete 
vehicle  and  the  manner  in  which  the 
vehicle  is  completed  (i.e.,  the  standards 
listed  under  category  (ii)  in  §  568.4(a)(7) 
of  this  chapter). 

(iii)  "Conformity  to  the  other  safety 
standards  applicable  to  this  vehicle 
when  completed  is  not  substantially 
affected  by  the  design  of  this  incomplete 
vehicle." 

(2)  Name  of  the  incomplete  vehicle 
manufacturer  preceded  by  the  words 
"LNCOMPLETE  VEHICLE 
MANUFACTURED  BY"  or 
"INCOMPLETE  VEHICLE  MFD  BY." 

(3)  Month  and  year  of  manufacture  of 
the  incomplete  vehicle.  This  may  be 
spelled  out,  as  in  "June  1990,"  or 
expressed  in  numerals,  as  in  "6/90."  No 
preface  is  required. 

(b)  Except  as  provided  in  paragraphs 
(e)  and  (f)  of  this  section,  for  every 
incomplete  vehicle  for  which  an 
intermediate  manufacturer  is  required 
by  S  568.5  to  furnish  an  addendum  to  the 
incomplete  vehicle  document  speciHed 
in  §  568.4,  the  intermediate 
manufacturer  of  a  vehicle  manufactured 
in  two  or  more  stages  shall  also  either 
affix  a  label,  in  the  location  and  form 
specified  in  §  567.4,  or  provide  such  a 
label  along  with  the  incomplete  vehicle 
document  and  addendum.  This  label 
shall  contain  the  statements  specified  in 
paragraph  (b)(1)  that  are  applicable  to 
the  incomplete  vehicle  and  the 
information  specified  in  paragraphs 
(b)(2)  and  (b)(3). 

(l)(i)  "With  respect  to  Standard  Nos. 

.  the  instructions  of  prior 

manufactiu-ers  have  been  followed  so 
that  those  prior  manufacturers  now 
certify  that  this  incomplete  vehicle 
conforms  to  those  standards."  The 
statement  shall  be  completed  by 
inserting  the  numbers  of  all  or  less  than 
all  of  the  standards,  but  only  those 


standards  for  which  the  latest  prior 
certification  was  in  the  form  prescribed 
in  paragraphs  (a)(l)(ii)  or  (b)(l)(iii)  of 
this  section. 

(ii)  'This  incomplete  vehicle  conforms 
to  Federal  Motor  Vehicle  Safety 

Standard  Nos ."  The  statement 

shall  be  completed  by  inserting  the 
numbers  of  the  other  standards  to  which 
the  incomplete  vehicle  conforms,  but 
excluding  those  standards  conformity  to 
which  has  already  been  certified 
pursuant  to  paragraphs  (a)(l)(i)  or 
(b)(l)(i)  of  this  section. 

(iii)  "This  vehicle  will  conform  to 

Standard  Nos if  it  is  completed 

in  accordance  with  the  amended 
incomplete  vehicle  document  furnished 
pursuant  to  49  CFR  part  568."  The 
statement  shall  be  completed  by 
inserting  the  numbers  of  the  safety 
standards  conformity  to  which  is 
substantially  affected  by  both  the  design 
of  the  incomplete  vehicle  (as  modified 
by  the  intermediate  manufacturer)  and 
the  maimer  in  which  the  vehicle  is 
completed. 

(iv)  "Conformity  to  Standard  Nos. 

is  no  longer  substantially 

affected  by  the  design  of  this  incomplete 
vehicle."  This  statement  shall  be 
completed  by  inserting  the  numbers*  of 
all  or  less  than  all  of  the  standards,  but 
only  those  standards  respecting  which 
the  latest  prior  certification  was  in  the 
form  prescribed  in  paragraphs  (a)(l){i) 
or  (ii),  or  (b)(l)(i),  (ii),  or  (iii)  of  this 
section. 

(2)  Name  of  the  intermediate 
manufacturer  preceded  bv  the  words 
"INTERMEDIATE  MANUFACTURE 
BY"  or  "LNTERMEDIATE  MFR  BY." 

(3)  Month  and  year  in  which  the 
intermediate  manufacturer  performed  its 
last  manufacturing  operation  on  the 
incomplete  vehicle.  This  may  be  spelled 
out,  as  in  "June  1990,"  or  expressed  in 
numerals,  as  in  "6/90."  No  preface  is 
required. 

(c)  Except  as  provided  in  paragraphs 
(e)  and  (f)  of  this  section,  each  final 
stage  manufacturer,  as  defined  in  §  568.3 
of  this  chapter,  of  a  vehicle 
manufactured  in  two  or  more  stages 
shall  affix  to  each  vehicle  it  completes 
any  labels  provided  with  the  incomplete 
vehicle  document,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  in 
the  location  specified  in  §  567.4.  Each 
final  stage  manufacturer  shall  also  affix 
to  each  vehicle  it  completes  a  label  of 
the  type  and  form  and  in  the  location 
specified  in  §  567.4.  This  label  shall 
contain  the  information  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section,  and  one  of  the  statements 
specified  in  paragraph  (c)(7)  of  this 
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standards  for  which  the  latest  prior 
certification  was  in  the  form  prescribed 
in  paragraphs  (a)(l)(ii)  or  (b)(l)(iii)  of 
this  section. 

(ii)  "This  incomplete  vehicle  conforms 
to  Federal  Motor  Vehicle  Safety 

Standard  Nos ."  The  statement 

shall  be  completed  by  inserting  the 
numbers  of  the  other  standards  to  which 
the  incomplete  vehicle  conforms,  but 
excluding  those  standards  conformity  to 
which  has  already  been  certified 
pursuant  to  paragraphs  (a)[l)(i)  or 
(b)(l)(i)  of  this  section. 

(iii)  "This  vehicle  will  conform  to 

Standard  Nos if  it  is  completed 

in  accordance  with  the  amended 
incomplete  vehicle  document  furnished 
pursuant  to  49  CFR  part  568."  The 
statement  shall  be  completed  by 
inserting  the  numbers  of  the  safety 
standards  conformity  to  which  is 
substantially  affected  by  both  the  design 
of  the  incomplete  vehicle  (as  modified 
by  the  intermediate  manufacturer)  and 
the  manner  in  which  the  vehicle  is 
completed. 

(iv)  "Conformity  to  Standard  Nos. 

is  no  longer  substantially 

affected  by  the  design  of  this  incomplete 
vehicle."  This  statement  shall  be 
completed  by  inserting  the  numbers*  of 
all  or  less  than  all  of  the  standards,  but 
only  those  standards  respecting  which 
the  latest  prior  certification  was  in  the 
form  prescribed  in  paragraphs  (a)(l)(i) 
or  (ii),  or  (b)(l)(i).  (ii).  or  (iii)  of  this 
section. 

(2)  Name  of  the  intermediate 
manufacturer  preceded  by  the  words 
"INTERMEDIATE  MANUFACTURE 
BY"  or  "INTERMEDIATE  MFR  BY." 

(3)  Month  and  year  in  which  the 
intermediate  manufacturer  performed  its 
last  manufacturing  operation  on  the 
incomplete  vehicle.  This  may  be  spelled 
out.  as  in  "June  1990,"  or  expressed  in 
numerals,  as  in  "6/90."  No  preface  is 
required. 

(c)  Except  as  provided  in  paragraphs 
(e)  and  (f)  of  this  section,  each  final 
stage  manufacturer,  as  defined  in  §  568.3 
of  tfiis  chapter,  of  a  vehicle 
manufactured  in  two  or  more  stages 
shall  affix  to  each  vehicle  it  completes 
any  labels  provided  with  the  incomplete 
vehicle  document,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  in 
the  location  specified  in  §  567.4.  Each 
final  stage  manufacturer  shall  also  affix 
to  each  vehicle  it  completes  a  label  of 
the  type  and  form  and  in  the  location 
specified  in  §  567.4.  This  label  shall 
contain  the  information  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section,  and  one  of  the  stateinents 
speciHed  in  paragraph  (c)(7)  of  this 


section  that  applies  to  the  completed 
vehicle. 

(1)  Name  of  the  final  stage 
manufacturer,  preceded  by  the  words 
"MANUFACTURED  BY"  or  "MFD  BY." 

(2)  Month  and  year  in  which  final 
stage  manufacture  is  completed.  This 
may  be  spelled  out,  as  in  "JUNE  1990." 
or  expressed  in  numerals,  as  in  "6/90." 
No  preface  is  required. 

(3)  "GROSS  VEHICLE  WEIGHT 
RATING"  or  "GVWR,"  followed  by  the 
appropriate  value  in  pounds,  which  shall 
be  not  less  than  the  sum  of  the  unloaded 
vehicle  weight,  rated  cargo  load,  and  150 
pounds  multiplied  by  the  vehicle's 
designated  seating  capacity,  for  all 
vehicles  other  than  school  buses.  For 
school  buses,  the  gross  vehicle  weight 
rating  shall  be  not  less  than  the  sum  of 
the  unloaded  vehicle  weight,  rated  cargo 
load,  and  120  pounds  multiphed  by  the 
vehicle's  designated  seating  capacity. 

(4)  "GROSS  AXLE  WEIGHT 
RATING"  or  "GAWR."  followed  by  the 
appropriate  value  in  pounds  for  each 
axle,  identified  in  order  from  front  to 
rear  (e.g..  front,  first  intermediate, 
second  intermediate,  rear).  The  ratings 
for  any  consecutive  axles  having 
identical  gross  axle  weight  ratings  when 
equipped  with  tires  having  the  identical 
tire  size  designation  may  be  stated  as  a 
single  value,  with  the  label  indicating  to 
which  axles  the  ratings  apply. 

Examples  of  Combined  Ratings 

(i)  GAWR:  All  axles-4080  with  7.00- 
15LT(D)  tires 

(ii)  GAWR:  Front— 12.000  with  10.00- 
20(G)  tires 

First  intermediate  to  rear— 15,000  with 
12.00-20(H)  tires 

(5)  The  vehicle  identification  number 
assigned  to  the  vehicle  by  the 
incomplete  vehicle  manufacturer, 
pursuant  to  Standard  No.  115  (49  CFR 
571.115). 

(6)  The  type  classification  of  the 
completed  vehicle,  as  specified  in  571.3 
of  this  chapter  (e.g.,  truck,  multipurpose 
passenger  vehicle,  bus.  trailer). 

(7)  One  of  the  following  three 
certification  statements.  Statement  (i) 
may  be  used  only  by  final  stage 
manufacturers  meeting  the  requirements 
described  in  the  instruction  portion  of 
that  paragraph.  Statements  (ii)  or  (iii) 
may  be  used  by  any  final  stage 
manufacturer. 

(i)  "The  final  stage  manufacturer  has 
not  affected  this  vehicle's  conformity 
with  those  Federal  Motor  Vehicle  Safety 
Standards  with  which  the  incomplete 
vehicle  manufacturer  or  intermediate 
vehicle  manufacturer  has  previously 
fully  certified  conformity.  The  vehicle 
has  been  completed  in  accordance  with 
the  prior  manufacturer's  instructions. 


where  applicable.  This  vehicle  conforms 
to  all  other  applicable  Federal  Motor 
Vehicle  Safety  Standards  in  effect  in 
(month,  year)." 

This  certification  statement  may  be 
used  only  in  cases  in  which  the  final 
stage  manufacturer  has: 

(A)  Not  affected  conformity  to  any 
standards  as  to  which  compliance  has 
been  fully  certified  by  an  incomplete 
vehicle  manufacturer,  pursuant  to 
paragraph  (a)(l)(i)  of  this  section,  or  by 
an  intermediate  manufacturer,  pursuant 
to  paragraphs  (b){l)(i)  or  (b)(l)(ii)  of  this 
section,  and 

(B)  Completed  the  vehicle  in 
accordance  with  a  prior  manufacturer's 
instructions  for  standards  listed  in  a 
conditional  certification  statement  by  an 
incomplete  vehicle  manufacturer, 
pursuant  to  paragraph  (a)(l)(ii)  of  this 
section,  or  by  an  intermediate 
manufacturer,  pursuant  to  (b)(l)(iii)  of 
this  section. 

The  date  shown  in  the  third  sentence  of 
this  certification  statement  shall  be  not 
earlier  than  the  date  of  manufacture  of 
the  incomplete  vehicle  as  shown  on  the 
incomplete  vehicle  manufacturer's  label, 
pursuant  to  paragraph  (a)(3)  of  this 
section,  and  not  later  than  the  date  of 
completion  of  the  final  stage 
manufacture  of  the  completed  vehicle  as 
shown  on  the  final  stage  manufacturer's 
label,  pursuant  to  paragraph  (c)(2)  of 
this  section. 

(ii)  "Conformity  of  the  incomplete 
vehicle  to  Federal  Motor  Vehicle  Safety 

Standards  Nos has  not  been 

affected  by  final  stage  manufacture. 
With  respect  to  Standards  Nos. 


the  vehicle  has  been  completed  in 
accordance  with  the  prior 
manufacturer's  instructions.  This  vehicle 
conforms  to  all  other  applicable  Federal 
Motor  Vehicle  Safety  Standards  in  effect 
in  (month,  year)." 

The  first  sentence  of  this  certification 
statement  shall  be  completed  by 
inserting  the  numbers  of  all  or  less  than 
all  of  the  standards,  and  only  those 
standards,  as  to  which  an  incomplete 
vehicle  manufacturer  or  an  intermediate 
manufacturer  has  fully  certified 
compliance,  pursuant  to  paragraph 
(a)(l)(i),  (b)(l)(i),  or  (b)(l)(ii)  of  this 
section.  The  second  sentence  of  this 
certification  statement  shall  be 
completed  by  iiwerting  the  numbers  of 
all  or  less  than  all  of  the  standards,  and 
only  those  standards,  with  respect  to 
which  the  final  stage  manufacturer  has 
completed  the  vehicle  in  accordance 
with  a  prior  manufacturer's  instructions 
for  standards  listed  in  a  conditional 
certification  statement  by  an  incomplete 
vehicle  manufacturer,  pursuant  to 
paragraph  (a)(l)(ii)  of  this  section,  or  by 


an  intermediate  manufacturer,  pursuant 
to  (b)(l)(iii)  of  this  section.  The  date 
shown  in  the  third  sentence  of  this 
certification  statement  shall  be  not 
earlier  than  the  date  of  manufacture  of 
the  incomplete  vehicle  as  shown  on  the 
incomplete  vehicle  manufacturer's  label, 
pursuant  to  paragraph  (a)(3)  of  this 
section,  and  not  later  than  the  date  of 
completion  of  the  final  stage 
manufacture  of  the  completed  vehicle  as 
shown  on  the  final  stage  manufacturer's 
label,  pursuant  to  paragraph  (c)(2)  of 
this  section. 

(iii)  "This  vehicle  conforms  to  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards  in  effect  in  (month,  year)." 

The  date  shown  in  this  certification 
statement  shall  be  not  earlier  than  the 
date  of  manufacture  of  the  incomplete 
vehicle  as  shown  on  the  incomplete 
vehicle  manufacturer's  label,  pursuant 
to  paragraph  (a)(3)  of  this  section,  and 
not  later  than  the  date  of  completion  of 
the  final  stage  manufacture  of  the 
completed  vehicle  as  shown  on  the  final 
stage  manufacturer's  label,  pursuant  to 
paragraph  (c)(2)  of  this  section. 

(d)  More  than  one  set  of  figures  for 
GVWR  and  GAWR.  and  one  or  more 
tire  sizes,  may  be  listed  in  response  to 
paragraphs  (c)(5)  and  (6)  of  this  section. 
as  provided,  in  §  567.4(h)  of  this  section. 

(e)  If  an  incomplete  vehicle 
manufacturer  assumes,  with  respect  to 
the  vehicle  as  finally  manufactured, 
legal  responsibility  for  all  duties  and 
liabilities  imposed  on  the  vehicle's 
manufacturer  by  the  National  Traffic 
and  Motor  Vehicle  Safety  Act.  the 
incomplete  vehicle  manufacturer  shall 
ensure  that  a  label  is  affixed  to  the 
complete  vehicle.  Such  label  shall 
conform  with  the  requirements  of 
paragraph  (c)  of  this  section,  except  that 
the  name  of  the  incomplete  vehicle 
manufacturer  shall  appear  after  the 
words  "MANUFACTURED  BY"  or 
"MFD  BY."  instead  of  the  name  of  the 
final  stage  manufacturer,  as  specified  in 
paragraph  (c)(1)  of  this  section. 

(f)  If  an  intermediate  manufacturer  of 
the  vehicle  assumes,  with  respect  to  the 
vehicle  as  finally  manufactured,  legal 
responsibility  for  all  duties  and 
liabilities  imposed  on  the  vehicle's 
manufacturer  by  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  the 
intermediate  manufacturer  shall  ensure 
that  a  label  is  afilxed  to  the  completed 
vehicle.  Such  label  shall  conform  with 
the  requirements  of  paragraph  (c)  of  this 
section,  except  that  the  name  of  the 
intermediate  manufacturer  shall  appear 
after  the  words  "MANUFACTURED 
BY  "  or  "MFD  BY. "  instead  of  the  name 
of  the  final  stage  manufacturer,  as 
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specifled  in  paragraph  (c)(1)  of  this 
section. 


PART  568-{AMENDED] 

4.  The  authority  citation  of  part  568 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

5.  Section  568.5  would  be  revised  to 
read  as  follows: 

§  568.5    Requiretiwnts  for  lntenn«diat« 
manufacturers. 

(a)  Each  intermediate  manufacturer  of 
any  incomplete  vehicle  shall  furnish  the 
incomplete  vehicle  dociunent  provided 
by  the  incomplete  vehicle  manufacturer, 
pursuant  to  §  568.4,  at  or  before  the  time 
of  delivery  of  the  incomplete  vehicle  to 
any  subsequent  manufacturer  or 
purchaser,  in  the  manner  specifled  in 

§  568.4  of  this  section. 

(b)  If  any  of  the  changes  to  the 
incomplete  vehicle  made  by  an 
intermediate  manufacturer  affect  the 


validity  of  any  of  the  statements  or 
instructions  in  the  incomplete  vehicle 
document  provided  by  the  incomplete 
vehicle  manufacturer,  the  intermediate 
manufacturer  shall  comply  with 
paragraph  (a)  of  this  section  and  also 
furnish  an  addendum  along  with  the 
incomplete  vehicle  document.  The 
addendum  shall  contain: 

(1)  the  full  name  of  the  intermediate 
manufacturer 

(2)  a  complete  mailing  address  for  the 
intermediate  manufacturer,  and 

(3)  a  clear  and  speciflc  indication  of 
all  changes  that  should  be  made  to  the 
incomplete  vehicle  document  to  reflect 
the  intermediate  manufacturer's 
operations  on  the  incomplete  vehicle. 

6.  Section  568.6  would  be  revised  to 
read  as  follows: 

§  568.6   Requirements  for  final  stage 
manufacturers. 

(a)  Each  flnal  stage  manufacturer  shall 
complete  every  one  of  its  vehicles  in 
such  a  manner  that  the  vehicle  conforms 
to  the  standards  in  effect  on  the  date  of 
manufacture  of  the  incomplete  vehicle. 


the  date  of  completion  of  the  flnal  stage 
manufacture  of  the  vehicle,  or  any  date 
between  those  two  dates.  This 
requirement  may,  however,  be 
superseded  by  any  conflicting 
provisions  of  a  standard  that 
speciflcally  provides  for  di^ering 
requirements  for  vehicles  manufactured 
in  two  or  more  stages. 

(b)  Each  final  stage  manufacturer 
shall  affix  to  every  one  of  its  completed 
vehicles: 

(1)  any  certification  labels  furnished 
with  the  incomplete  vehicle  document 
by  the  incomplete  vehicle  manufacturer, 
pursuant  to  §  567.5(a)  of  this  chapter, 
and  by  any  intermediate  manufacturers, 
pursuant  to  S  567.5(b)  of  this  chapter; 
and 

(2)  its  own  certification  label, 
pursuant  to  §  567.5(c)  of  this  chapter. 

Issued  on  November  26, 1991. 
Bany  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-28870  Filed  12-2-91;  8:45amJ 
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the  date  of  completion  of  the  fmal  stage 
manufacture  of  the  vehicle,  or  any  date 
between  those  two  dates.  This 
requirement  may,  however,  be 
superseded  by  any  conflicting 
provisions  of  a  standard  that 
specifically  provides  for  differing 
requirements  for  vehicles  manufactured 
in  two  or  more  stages. 

(b)  Each  Final  stage  manufacturer 
shall  affix  to  every  one  of  its  completed 
vehicles: 

(1)  any  certiHcation  labels  furnished 
with  the  incomplete  vehicle  document 
by  the  incomplete  vehicle  manufacturer, 
pursuant  to  §  567.5(a)  of  this  chapter, 
and  by  any  intermediate  manufacturers, 
pursuant  to  S  567.5(b]  of  this  chapter; 
and 

(2)  its  own  certification  label, 
pursuant  to  §  567.5(c)  of  this  chapter. 

Issued  on  November  26, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-28870  Filed  12-2-91;  8:45am] 
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contains  documents  other  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

(Docket  No.  91-038N1 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C,  appendix  I), 
notice  is  hereby  given  that 
Subcommittee  meetings  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  will  be  held  on 
Monday  through  Thursday,  December 
18-19, 1991,  in  Arlington,  Virginia,  at  the 
Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202,  telephone  (703)  486-1111. 
The  Committee  provides  advice  and 
recommendations  to  the  secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

Scheduled  sessions  are  as  follows: 

1.  Monday,  December  16, 12:30  p.m.  to 
4:30  p.m.,  and  Tuesday,  December  17, 
8:30  a.m.  to  4:30  p.m.--Session8  of  the 
Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  Subcommittee;  and 

2.  Wednesday,  December  18, 8:30  a.m. 
to  4:30  p.m.  and  Thursday,  December  19, 
8:30  a.m.  to  12  noon — Sessions  of  the 
Seafood  Subcommittee. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Ms.  Linda  Hayden, 
Executive  Secretariat,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  room  3175,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 


Washington,  DC  20250.  In  submitting 
comments,  please  reference  the  docket 
number  appearing  in  the  heading  of  this 
notice.  Background  materials  are 
available  for  inspection  by  contacting 
Ms.  Hayden  on  (202)  720-0150. 

Done  at  Washington,  DC  on:  November  25. 
1991. 

Ronald  |.  Pnicha, 
Acting  Administrator. 
(FR  Doc.  91-28807  Filed  12-2-91:  8:45  am] 

HLLMQ  CODE  a410-«»-H 


Forest  Service 

Breezin  Timt)er  Sales,  Olympic 
National  Forest,  Clallam  and  Jefferson 
Counties,  WA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMIMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site 
specific  proposal  to  harvest  and 
regenerate  timber,  and  to  construct 
associated  roads  in  the  Breezin  planning 
area.  The  Forest  Service  proposal  would 
remove  approximately  2.5  to  3.5  million 
board  feet  of  timber  blown  down  in  the 
winter  of  1990-1991,  would  harvest  such 
additional  standing  timber  as  is 
necessary  to  facilitate  removal  of  the 
blowdown,  and  would  harvest 
additional  areas  as  determined 
desirable  to  meet  the  management 
objectives  of  the  area.  The  proposed 
timber  sales  will  be  in  compliance  with 
the  1990  Olympic  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan).  The  project  area  includes  a 
portion  of  the  Green  Mountain  and  Mt. 
Zion  unroaded  areas  as  described  in 
appendix  C  of  the  Final  EIS  for  the 
Forest  Plan.  The  planning  area  is 
approximately  30  miles  southeast  of  Port 
Angeles  and  5  miles  northwest  of 
Quilcene,  in  the  Penny  Creek  and  Little 
Quilcene  River  drainages  of  the 
Quilcene  Ranger  District,  Olympic 
National  Forest,  Washington.  The 
agency  gives  notice  of  the 
environmental  analysis  and  decision 
making  process  occurring  on  this  Forest 
Service  proposal  so  that  Federal,  State, 
and  local  agencies,  tribes  and  other 
individuals  or  organizations  who  may  be 
interested  or  affected  by  the  proposal 
may  participate  and  contribute  to  the 


final  decision.  The  Olympic  National 
Forest  invites  written  input  concerning 
issues  specific  to  the  proposed  action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  14, 1992. 

ADDRESSES:  Send  written  input  about 
the  Proposed  Action  to  District  Ranger. 
Quilcene  Ranger  District,  P.O.  Box  280, 
Quilcene,  WA  98376. 

FOR  FURTHER  INFORMATION  CONTACT 

Jim  Halvorson,  Presale  Assistant, 
Quilcene  Ranger  District,  P.O.  Box  280. 
Quilcene,  WA  98376.  (206)  765-336a. 

SUPPLEMENTARY  INFORMATION:  The 

Forest  Service  proposal  is  to  implement 
management  direction  and  projects 
identified  in  the  Forest  Plan.  This  EIS 
will  be  tiered  to  the  Forest  Plan  which 
provides  goals,  objectives,  standards 
and  guidelines  for  the  various  activities 
and  land  allocation  on  the  Forest.  The 
proposed  timber  sales  are  derived  in 
part  from  elements  in  the  Forest  Plan 
Ten  Year  Activity  Schedule  (appendix 
A). 

Proposed  timber  sales  include  salvage 
of  blowdown  timber  within  the  Green 
Mountain  and  Mt.  Zion  unroaded  areas, 
commercial  thinning  and  other  timber 
harvest.  Other  projects  to  achieve  the 
desired  future  condition  identified  in  the 
Forest  Plan  may  also  be  considered. 
Related  actions  include  the  construction 
and  reconstruction  of  roads.  The 
acquisition  of  additional  road  use 
easements  or  permits  may  be  necessary. 

Tentative  issues  that  have  been 
identified  include:  (1)  Timber  harvest  in 
the  Green  Mountain  and  Mt.  Zion 
unroaded  areas;  (2)  Maintenance  of 
water  quality  in  the  Little  Quilcene 
River  and  Penny  Creek;  (3)  Protection  of 
the  City  of  Port  Townsend  water 
pipeline  and  intake;  (4)  Maintenance 
and/or  enhancement  of  Spotted  Owl 
habitat;  (5)  Maintenance  and/or 
enhancement  of  Pine  Martin  habitat; 
and  (6)  Creation  of  stand  structural 
diversity. 

A  range  of  project  alternatives  will  be 
considered  including  a  no  action 
alternative.  The  issues  gathered  through 
scoping  will  be  used  to  formulate  action 
alternatives.  The  action  alternatives  will 
vary  as  to  (1)  the  amount  and  location  of 
timber  considered  for  treatment,  (2)  the 
amount  of  road  construction  and 
reconstruction.  (3)  the  silvicuitural  and 
post  harvest  treatments  proposed  and 
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(4)  the  number,  type  and  location  of 
other  integrated  resource  projects. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies,  tribes  and  other  individuals  or 
organizations  who  may  be  interested  or 
affected  by  the  proposed  actions.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

(1)  Identification  of  potential  issues. 

(2)  Identification  of  issues  to  be 
analyzed  in  depth. 

(3]  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

(4)  Exploration  of  additional 
alternatives. 

(5)  Identification  of  potential 
environniental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March,  1992.  At  that 
time  the  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availabihty  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel,  803 
f.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 


comments  on  the  draft  EIS  should  be  a 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.]. 

The  final  EIS  is  scheduled  to  be 
completed  by  August,  1992.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
Forest  Supervisor,  Olympic  National 
Forest,  is  the  responsible  official.  The 
responsible  official  will  doamient  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  36  CFR  part  217. 

Dated:  November  14, 1981. 
Ronald  R.  Humphrey, 

Forest  Supervisor. 

[FR  Doc.  91-28903  Filed  12-2-81;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-538-405] 

Cellular  Mobile  Telephones  and 
Subassemblies  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  a  respondent,  the 
Department  of  Commerce  has  conducted 
two  administrative  reviews  of  the 
antidumping  duty  order  on  cellular 
mobile  telephones  and  subassemblies 
from  Japan.  The  first  of  these  reviews 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States 
for  the  period  December  1, 1988  through 
November  30, 1989.  We  preliminarily 
determine  the  dumping  margin  for  this 
period  to  be  0.44  percent.  The 
subsequent  review  covers  one 


manufacturer/exporter  of  this 
merchandise  to  the  United  States  for  the 
period  December  1, 1989  through 
November  30, 1990.  We  preliminarily 
determine  the  dumping  margin  for  this 
period  to  be  19.41  percent.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  December  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cameron  Cardozo,  Anne  D'Alauro,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  21, 1989,  the 
Department  of  Commerce  (the 
Department]  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (54  FR 
52436)  of  the  antidumping  duty  order  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan  for  the  period 
December  1, 1988  through  November  30, 

1989.  On  December  29, 1989,  the 
petitioner,  Motorola,  Inc.,  requested  an 
administrative  review  of  one 
manufacturer/exporter,  Mitsubishi 
Electric  Corporation  (MELCO).  We 
initiated  the  review  on  February  16, 1990 
(55  FR  5640). 

On  December  12. 1990,  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (55  FR 
51139)  of  the  antidumping  duty  order  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan  for  the  period 
December  1, 1989  through  November  30, 

1990.  On  December  31, 1990,  one 
manufacturer/exporter,  Murata 
Manufacturing  Company,  Ltd.  (MMC), 
requested  an  administrative  review.  We 
initiated  the  review  on  February  19, 1991 
(56  FR  6621).  The  Department  has  now 
conducted  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
cellular  mobile  telephones  (CMTs).  CMT 
transceivers,  CMT  control  units,  and 
certain  subassemblies  thereof,  which 
meet  the  tests  set  forth  below.  CMTs  are 
radio-telephone  equipment  designed  to 
operate  in  a  cellular  radio-telephone 
system,  i.e.,  a  system  that  permits 
mobile  telephones  to  communicate  with 
traditional  land-line  telephones  via  a 
base  station,  and  that  permits  multiple 
simultaneous  use  of  particular  radio 
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manufacturer/exporter  of  this 
merchandise  to  the  United  States  for  the 
period  December  1, 1989  through 
November  30, 1990.  We  preliminarily 
determine  the  dumping  margin  for  this 
period  to  be  19.41  percent.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  December  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cameron  Cardozo,  Anne  D'Alauro,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  21, 1989,  the 

Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (54  FR 
52436)  of  the  antidumping  duty  order  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan  for  the  period 
December  1, 1988  through  November  30, 

1989.  On  December  29, 1989,  the 
petitioner,  Motorola,  Inc.,  requested  an 
administrative  review  of  one 
manufacturer/exporter,  Mitsubishi 
Electric  Corporation  (MELCO).  We 
initiated  the  review  on  February  16, 1990 
(55  FR  5640). 

On  December  12, 1990,  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (55  FR 
51139)  of  the  antidumping  duty  order  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan  for  the  period 
December  1. 1989  through  November  30, 

1990.  On  December  31, 1990,  one 
manufacturer/exporter,  Murata 
Manufacturing  Company,  Ltd.  (MMC), 
requested  an  administrative  review.  We 
initiated  the  review  on  February  19, 1991 
(56  FR  6621).  The  Department  has  now 
conducted  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
cellular  mobile  telephones  (CMTs),  CMT 
transceivers,  CMT  control  units,  and 
certain  subassemblies  thereof,  which 
meet  the  tests  set  forth  below.  CMTs  are 
radio-telephone  equipment  designed  to 
operate  in  a  cellular  radio-telephone 
system,  i.e.,  a  system  that  permits 
mobile  telephones  to  communicate  with 
traditional  land-line  telephones  via  a 
base  station,  and  that  permits  multiple 
simultaneous  use  of  particular  radio 
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frequencies  through  the  division  of  the 
system  into  independent  cells,  each  of 
which  has  its  own  transceiving  base 
station.  Each  CMT  generally  consists  of 
(1)  a  transceiver,  i.e.,  a  box  of  electronic 
subassemblies  which  receives  and 
transmits  calls;  and  (2)  a  control  unit, 
i.e.,  a  handset  and  cradle  resembling  a 
modem  telephone,  which  permits  a 
motor-vehicle  driver  or  passenger  to 
dial,  speak,  and  hear  a  call.  They  are 
designed  to  use  motor  vehicle  power 
sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  antidumping  duty 
order. 

Subassemblies  are  any  completed  or 
partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  term 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassemblies  that 
are  specifically  designed  for  use  in 
CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cutoff 
point  is  a  more  workable  standard  than 
a  subjective  determination  such  as 
whether  a  circuit  module  is 
"substantially  complete."  Examples  of 
subassemblies  which  may  fall  within 
this  definition  are  circuit  modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  Audio 
processing,  signal  processing  (logic),  RF, 
IF.  synthesizer,  duplexer,  power  supply, 
power  amplification,  transmitter  and 
exciter.  The  presumption  is  that  CMT 
subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 
An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 
dollar  value  is  less  than  $5,  if  he  wishes 
it  to  be  excluded  from  the  order. 

The  following  merchandise  has  been 
excluded  from  this  order:  pocket-size 
self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 


switches,  and  mobile  telephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

Through  1988.  cellular  mobile 
telephones  and  subassemblies  were 
classified  under  item  numbers  685.28 
and  685.33  of  the  Tariff  Schedules  of  the 
United  States  (TSUS);  they  are  currently 
classified  under  item  numbers 
8525.20.60,  8525.10.80,  8527.90.80, 
8529.10.60,  8529.90.50.  8542.20.00  and 
6542.80.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUS  and  HTS 
item  nimibers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  product  description  remains 
dispositive. 

The  review  for  the  period  December  1, 
1988  through  November  30, 1989  covers 
one  manufacturer/exporter,  MELCO,  of 
cellular  mobile  telephones  and 
subassemblies  to  the  United  States.  The 
review  of  the  December  1, 1989  through 
November  30, 1990  period  covers  one 
manufacturer/exporter,  MMC. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  and 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act.  For  those 
sales  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States,  we  based  the  United  Slates  price 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  In  those  cases 
where  sales  were  made  through  a 
related  sales  agent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  also  used 
purchase  price  as  the  basis  for 
determining  United  States  price.  For  the 
latter  sales,  the  Department  determined 
that  purchase  price  was  the  appropriate 
determinant  of  United  States  price 
because  the  merchandise  was  shipped 
immediately  after  importation  from  the 
related  sales  agent  to  the  unrelated 
buyers,  without  being  introduced  into 
the  inventory  of  the  related  selling 
agent,  except  where  a  customer's  order 
was  subject  to  just-in-time  delivery 
instructions.  Moreover,  this  arrangement 
was  the  customary  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved.  Finally,  the  related 
selling  agent  located  in  the  United 
States  acted  mainly  as  a  processor  of 
sales-related  documentation  and  a 


communication  link  with  the  unrelated 
U.S.  buyers. 

Where  all  the  above  elements  are  met. 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price,  in 
accordance  with  section  772(c)  of  the 
Tariff  Act.  Purchase  price  and  exporter's 
sales  price  were  based  on  the  packed, 
f.o.b.  japan  and  f.o.b.  United  States, 
price  to  unrelated  purchasers  in  the 
United  States.  We  made  adjustments, 
where  applicable,  for  inland  freight  and 
insurance,  air  freight  and  insurance, 
ocean  freight,  brokerage,  foreign  inland 
freight,  import  duties,  indirect  selling 
expenses,  commissions,  and  credit. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price, 
as  defined  in  section  773  of  the  Tariff 
Act,  since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  inland  freight 
and  insurance,  credit  expenses, 
discounts,  rebates,  direct  selling 
expenses,  physical  differences  in  the 
merchandise,  and  differences  in 
packing.  For  exporter's  sales  price  sales, 
we  deducted  home  market  indirect 
selling  expenses  up  to  the  amount  of 
U.S.  indirect  selling  expenses  plus  U.S. 
commissions.  For  purchase  price  sales, 
we  deducted  home  market  indirect 
selling  expenses  up  to  the  amount  of  the 
U.S.  commission,  and  then  added  the 
U.S.  commission  to  the  home  market 
price. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/eiqjortar 


Mitsubishi  Electric  Corporation  (MELCO) . 
Murau  Manufacturing  Company.  Ltd  (MMC). 
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The  Department  will  publish  the  ^al 
results  of  these  administrative  reviews 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.3a{e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
adrninistrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  Hnal  results  of  these 
administrative  reviews  for  all  shipments 
of  Japanese  cellular  mobile  telephones 
and  subassemblies  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(.i](l)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rate 
for  the  reviewed  companies  will  be  that 
established  in  the  final  results  of  these 
administrative  reviews;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  previous  reviews 
or  the  original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  19.41  percent.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 


751(a)(1)  of  the  Tariff  Act,  as  amended 
(19  U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated:  November  25, 1991. 
Frands  J.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-28979  Filed  12-2-«t;  8:45  am) 
■LLMa  COOE  3610.4C-M 

Intemationai  Trade  Administration 

[C-549-401] 

'  Noncontinuous  Nonceiluiosic  Yams 
From  Thailand;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  noncontinuous 
nonceiluiosic  yams  from  Thailand.  The 
review  covers  the  period  January  1, 1990 
through  December  31, 1990.  There  are  no 
known  shipments  during  the  review 
period.  We  preliminarily  determine  that 
the  Government  of  Thailand  and  the 
exporters  of  noncontinuous 
nonceiluiosic  yams  have  complied  with 
the  terms  of  the  suspension  agreement. 
We  invite  interested  parties  to  comment 
on  these  results. 

EFFECTIVE  DATE:  December  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Boiling  or  Wendy  Frankel,  Office 
of  Agreements  Compliance, 
Intemationai  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  12, 1985,  the  Department 
(the  Department)  published  a  notice  of 
suspension  of  the  countervailing  duty 
investigation  on  Certain  Textile  Mill 
Products  from  Thailand  (50  FR  9832; 
March  12. 1985).  On  March  8. 1991,  the 
Department  of  Commerce  published  in 
the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (56  FR  9936)  of  the  suspension 
agreement  for  the  period  January  1, 1990 
through  December  31, 1990.  On  March 
22, 1991,  an  interested  party,  the 
American  Yam  Spinners  Association, 
Inc.  (AYSA),  requested  an 
administrative  review  of  the  suspended 


investigation.  We  initiated  the  review  on 
April  18, 1991  (56  FR  15856).  As  a  result 
of  litigation,  the  Department  terminated 
the  suspended  investigation  with  respect 
to  all  products  but  noncontinuous 
nonceiluiosic  yams  (56  FR  54838; 
October  23, 1991).  The  Department  is 
now  conducting  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  noncontinuous 
nonceiluiosic  yams  from  Thailand. 
During  the  period  of  review,  such 
merchandise  was  classifiable  under 
items  5509.21.0000.  5509.22.0010, 
5509.22.0090,  5509.32.0000,  5509.51.3000. 
5509.51.6000.  and  5509.69.4000  of  the 
Harmonized  Tan ff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990  and 
six  programs:  (1)  Export  Packing  Credits; 
(2)  Rediscount  of  Industrial  Bills;  (3) 
Electricity  Discounts  for  Exporters;  (4) 
Tax  Certificates  for  Exports;  (5)  Foreign 
Marketing  Expenses;  and  (6)  Flat  Rate 
Tax  Rebates. 

In  its  questionnaire  response,  the 
Government  of  Thailand  reported  that 
there  were  no  known  shipments  of  the 
subject  merchandise  to  the  United 
States  during  the  review  period.  The 
United  States  Customs  Service  has 
indicated  to  the  Department  that  there 
were  no  known  shipments  of  this 
merchandise  during  the  review  period. 

Preliminary  Results  of  Review 

The  suspension  agreement  on  Certain 
Textile  Mill  Products  from  Thailand 
provides  that  producers/exporters  in 
Thailand  will  not  receive  certain 
benefits  which  benefit  the  subject 
merchandise  exported  to  the  United 
States  (See  50  FR  9832;  March  12. 1985). 

Because  the  Government  of  Thailand 
and  the  United  States  Customs  Service 
have  indicated  that  there  were  no 
known  shipments  of  the  subject 
merchandise  exported  to  the  United 
States  during  the  review  period,  we 
preliminarily  determine  that  the 
Government  of  Thailand  and  the 
exporters  have  complied  with  the  terms 
of  the  suspension  agreement. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
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investigation.  We  initiated  the  review  on 
April  18, 1991  (56  FR  15856).  As  a  result 
of  litigation,  the  Department  terminated 
the  suspended  investigation  with  respect 
to  all  products  but  noncontinuous 
noncellulosic  yams  (56  FR  54838; 
October  23, 1991).  The  Department  is 
now  conducting  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  noncontinuous 
noncellulosic  yams  from  Thailand. 
During  the  period  of  review,  such 
merchandise  was  classifiable  under 
items  5509.21.0000,  5509.22.0010, 
5509.22.0090,  5509.32.0000,  5509.51.3000. 
5509.51.6000,  and  5509.69.4000  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990  and 
six  programs:  (1)  Export  Packing  Credits; 
(2)  Rediscount  of  Industrial  Bills;  (3) 
Electricity  Discounts  for  Exporters;  (4) 
Tax  CertiHcates  for  Exports;  (5)  Foreign 
Marketing  Expenses;  and  (6)  Flat  Rate 
Tax  Rebates. 

In  its  questionnaire  response,  the 
Government  of  Thailand  reported  that 
there  were  no  known  shipments  of  the 
subject  merchandise  to  the  United 
States  during  the  review  period.  The 
United  States  Customs  Service  has 
indicated  to  the  Department  that  there 
were  no  known  shipments  of  this 
merchandise  during  the  review  period. 

Preliminary  Results  of  Review 

The  suspension  agreement  on  Certain 
Textile  Mill  Products  from  Thailand 
provides  that  producers/exporters  in 
Thailand  will  not  receive  certain 
benefits  which  benefit  the  subject 
merchandise  exported  to  the  United 
States  (See  50  FR  9832;  March  12. 1985). 

Because  the  Government  of  Thailand 
and  the  United  States  Customs  Service 
have  indicated  that  there  were  no 
known  shipments  of  the  subject 
merchandise  exported  to  the  United 
States  during  the  review  period,  we 
preliminarily  determine  that  the 
Government  of  Thailand  and  the 
exporters  have  complied  with  the  terms 
of  the  suspension  agreement. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
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first  workday  thereafter.  Rebuttal  briefs 
and  rebuttpls  to  written  comments, 
limited  to  issues  in  those  comments, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments. 

This  auministrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  November  22. 1991. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-28980  Filed  12-2-91;  8:45  am] 

BtLUNG  COOE  3S1IM)S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adju8tn)ent  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Singapore 

November  28, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  51756,  published  on  December 
17. 1990. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  0.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agraements 

Novemt)er  28, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  11. 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  l>egan  on  January  1, 1991 
and  extends  through  Deceml>er  31, 1991. 

Effective  on  December  4, 199V  you  are 
directed  to  amend  further  the  directive  dated 
December  11. 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Singapore: 


Category 

Levels  in  Group  1 

239 _ 

414.952  kilograms. 

334 

60  950  dozen 

335 

109  436  dozen 

338/339 

1,006,825  dozen  of  wNch  no< 

more    than     550,996    dozen 

shall  t>e  in  Category  336  and 

not  more  ttwn  612.638  dozen 

shall  t)e  m  Category  339 

340 

669.345  dozen. 

347/348 

893.104    dozen    of    which    not 

more    tt«n     521,673    dozen 

shall  t>e  in  Category  347  and 

not  more  ttian  405,746  dozen 

shall  be  in  Category  348. 

638 ........»».« 

696  902  dozen 

639 

3,451.165  dozen. 

640 

105.160  dozen. 

645/646 

127.696  dozen. 

647 

445  180  dozen 

648 

1,534  710  dozen 

Sublevelsin 

Group  II 

222 

375.240  kilograms. 
204  859  dozen 

237 

■  The  limits  have  rx}t  t>een  adiusted  to  account  lor 
any  imports  exported  after  Decemt>er  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-28899  Filed  12-2-«l:  8:45  am) 
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Adjustment  of  Import  Umlts  for 
Certain  Cotton,  Wool.  Man-Made  Fit>er, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

November  26, 1991. 
aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  26, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and 
cancellation  of  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  50862,  published  on  December 
11.1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  26, 1991. 
Commissioner  of  Customs. 
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Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  CommiMioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  began  on  |anuary  1, 1991 
and  extends  through  December  31, 1991. 

Effective  on  November  28, 1991.  you  are 
directed  to  amend  further  the  directive  dated 
December  5, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  bilateral  agreement,  effected  by 
exchange  of  notes  dated  August  21, 1990  and 
September  28. 1990: 


UMI 


Caiegofy 

Kmit' 

Group  1 

200-224.  225/317/ 

566.563.892  square 

meters 

326.  226.  227, 

equivaienL 

229.300/301/ 

607.  313-315, 

360-363.  369-Ly 

670-L/870  », 

369-S  >.  36»- 

Or  400-414, 

464-469,600- 

606.611.613/ 

614/615/617; 

618.  619/620. 

621-624.625/ 

626/627,-628/ 

629.  665.  666. 

669-P  »,  669-T  «. 

669-0 '.670-H' 

and  670-O  •.  as 

agfoop. 

Subleveis  in  Group  1 

200 

626.140  kilograms. 

218 - 

19,377,976  square 

meters. 

225/317/326 

34,395.854   square 

meters. 

361 _ 

1,257.776  numtwfs. 

613/614/615/616/ 

17.322,687  square 

meters. 

617. 

625/626/627/628/ 

16.567.915  square 

meters. 

629. 

Group  11 

237,  239.  330-332, 

791,255.378  square 

meters 

333/334/335. 

equivalent. 

336,  338/339, 

340-345,  347/ 

348.  349.  350/ 

650,  351.  352/ 

652,  353,  354, 

359-C/659-C  ">. 

359-H/659-H  ". 

359-0  ",  431- 

444,  445/446. 

447/448.  459. 

630-632.633/ 

634/635.  636, 

638/639.  640. 

641-644.645/ 

646,  647/648. 

649,651.653. 

654,  659-S  ■», 

659-0  •«.  831- 

844  and  846- 

859.  as  a  group. 

Sot)levels  m  Group  II 

331 

519.202  dozen  pairs 
112.605  dozen. 

336 

Category 

Adjusted  twelve- montt) 
limrt' 

338/339 _ 

340 . 

341 

342..              

345 _ 

351 

359-H/658-H 

834,217  dozen. 
1,36?  270  dozea 
317.726  dozen. 
183.214  dozen. 
107.566  dozen. 
288.545  dozea 
4,862,897  Mograms. 
21,462  dozea 
103.247  Humbert. 
138,622  dozea 

435  

444 

445/446 

631 

4.619.117  dozen  pairs. 

633/634/635 

1.747.960  dozen  ol  wtiidi 

638 

638/639 

641. 

642 

644. 

647/648..  _  . 
651          

not  more  ttian  1,037,501 
dozen  shall  be  In  Catego- 
ries 633/634  and  not 
more  tttan  899,673  dozen 
shall  be  in  Category  635. 

372.210  dozen. 

6,977,049  dozea 

780.939  dozen  of  whidi  no! 
more  ttwi  269,070  doun 
shall  be  in  Categery  641- 
Y'». 

857.329  dozen. 

899.883  nunbers. 

5,845,086  dozea 

514,938  dozea 

'  The  limrts  have  not  teen  at^usted  to  account  tor 
any  Imports  exported  after  December  31.  1990. 

«  Category  870,  Category  369-tj  only  HTS  num- 
bers 420212.4000.  420212.8020.  4202.12.8060, 
420Z92.1500.  4202.923015  and  4202.92.6000;  Cat- 
egory 670-t.:  only  HTS  numbers  4202.12.8030. 
4202.12.8070,  4202.92.3020.  4202.92.3030  and 
4202.92.9020. 

*  Category  36S-S:  only  HTS  number 
6307.10.2005. 

♦Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and  6305.39  0000. 

'Category  369-0:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020.  4202.12.9060. 

4202.92.1500,  4202.92.3015.  4202  92  6000  (Catego- 
ry 369-4.);  and  6307.10.2005  (Category  369-S). 

•Category  669-T:  orily  HTS  nuinben 
6306.12.0000.  6306.19.0010  and  6306.22.9030. 

'Category  669-0:  all  HTS  numbers  except 
6305.31.0010,  6305.31.0020.  6305.39.0000  (Catego- 
ry 669-P);  6306.12.0000,  6306.19.0010  and 
6306.22.9030  (Categ07  669-T). 

'Category       670-H:       only       HTS       numbers 
4202.22.4030  and  4202  22.8050. 
•Category    670-O:    ail    HTS    numbers    except 

4202.22.8050     (Category     670-H); 

4202.12.8070,  4202.92.3020. 

and  4202.92.9020  (Category  670-L). 
359-C:       only       HTS       numtiers 
6103.49.3034,         6104.62.1020. 
6114.20.0048,  6114.20.0052. 

6203.42.2090,  6204.62.2010. 

6211.32.0025  and  6211.42.0010,  Cat- 
only    HTS    numbers   6103.23.0055, 


4202.22.4030, 
4202.12  8030. 
4202  92  3030 
'"Category 
6103.42.2025, 
6104.69.3C10, 
6203.422010. 
6211.32  0010. 
egory  659-C; 
6103.43.2020. 
6104.63  1020. 
61 14  3C  3044, 
6203.43.2090, 
6204.63.1510. 


610349.3038, 
6104  69  3014. 
6203  43  2010. 
6203.49.1090. 
6210  10.4015, 


6103.49.2000. 

6104.69.1000. 

6114  30  3054. 

6203.49.1010, 

6204  69.1010, 
6211.33.0010,  6211  33.0017  and  6211.43.0010. 

' '  Category  359-H;  only  HTS  numbers 
6505.90.1540  and  650590.2060;  Category  659-H: 
only  HTS  numbers  6502.00.9030.  650400.9015, 
6504009060,  6505.90.5090,  650590.6090. 

6505  90.7090  and  6505.90.8090, 

"Category  359-0;  aN  HTS  numbers  except 
6103.42.2025.  6103.49.3034,  6104.621020, 
6104.693010.  6114.20.0048,  6114.20.0052, 

6203422010,  6203  42.2090,  6204.62.2010. 

6211.32.0010,  6211.3^0025,  6211.42.0010  (Catego- 
ry 359-C):  6505.90.1540  and  6505.90.2060  (Catego- 
ry 359-H). 

659-S:      only      HTS      numbers 

611Z31.0020,         6112.41.0010, 

6112.41.0030.  6112.41.0040, 

6211.11.1020.    6211.12.1010    and 


"Category 
6112.31.0010, 
6112.41.0020. 
6211.11.1010. 
6211.12.1020. 

'♦Category 
6103  23.0055. 
6103.49.3038. 
6104.69.3014. 


6203.43  2r«  10, 
6203.'' 9  1090. 
6210.10  •'0'5, 
6211.43 'J(>'0 
6504  00  90^5. 
6505.90  oOffJ. 
ry  659-H^ 
6112.41  00*0. 
6112.41  0040. 
6211.12.1011) 
"Caiftgor^ 
6204.23  OCbO. 
6206.40.3025. 


620343.2090,         6203  49  1010. 

6204.63.1510,         6204.691010, 

621133.0010.  621133  0017, 

(Category     659-C>;     6502  00  9030, 

650400.9060.         6505.90  5090, 

6505.90  7090.  6505.90.8090  (Catego- 

6112.310010,         6112.310(tt0, 

6112410020,         611241.0030, 

621111.1010.         6211.11.1020, 

and  6211.12.1020  (Category  659-S). 

641-Y:       onty       HTS       nun*efS 

6204.29.2030,    6206.40.3010    and 


659-a  all  HTS 
6103.43.2020, 
6104.63.1020, 
6114.30.3044. 


numbers  except 
6103492000. 
6104  69.1000, 
6114.30.3054, 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-28900  Filed  12-2-91;  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposal  To  Expand  its  Cross- 
Margining  Program  With  The  Options 
Clearing  Corporation  To  Include  the 
Cross-Exchange  Net  Margining  of  the 
Positions  of  Market  Professionals; 
Order 

The  Chicago  Mercantile  Exchange 
("CME")  has  submitted  to  the 
Commodity  Futtires  Trading 
Commission  ("Commission"),  pursuant 
to  section  5a(12)  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.S.C  7a(lZ). 
and  Commission  Regulation  1.41(b).  17 
CFR  1.41(b).  a  proposal  to  expand  its 
cross-margining  program  with  The 
Options  Clearing  Corporation  ("OCC'} 
(CME  and  OCC  together  being  the 
"participating  clearing  organizations") 
to  include  the  cross-exchange  net 
margining  of  the  positions  in  specified 
commodity  futures,  commodity  options, 
and  securities  options  ("eligible 
contracts")  of  certain  market 
professionals.  These  market 
professionals  include  CME  members 
and  firms  owning  CME  memberships 
and  market  makers,  specialists,  and 
registered  traders  on  securities  options 
maricets  whose  accounts  would  not  be 

proprietary  within  the  meaning  of 

Commission  Regulation  1.3(y),  17  CFR 
l-3(y),  ("participating  market 
professionals")  and  whose  positions  are 
carried  by  participating  futures 
commission  merchants  ("FCMs")  that 
also  are  participating  broker-dealers 
("B/D")  or  by  participating  FCMs  and 
their  affiliated  participating  B/Ds  which 
may  also  be  FCMs  (together 
"participating  clearing  firms"). 


day,  December  3,  1991  /  Notices 


ed  Iwelve-montti 
fniil> 


)  dozea 

dozen. 

dozen. 

dozea 

dozea 

7  kilograms. 

Qzea 

numbers. 

dozea 

r  dozen  pairs. 

}  dozen  ol  wtiich 

xe  ttwn  1.037.501 

shall  be  In  Catego- 

>33/634    and    not 

hen  899.673  dozen 

e  in  Category  635. 

dozen. 

J  dozea 

donn  of  which  not 

han  269.070  dozen 

e  in  Category  641- 

ctozen. 
nunbon. 
5  dozea 
dozea 

istedio  accoutrttor 
it>er31.  1990. 
-U  only  HTS  nom- 
120,  4202.12  8060. 
4202.92.6000;  Cat- 
>ers  4202.12.8030, 
4202.9^3030    and 

HTS       nunnber 

HTS  numbers 
6306.39.0000. 

numbers  except 
4202.12.9060. 
12.92.6000  (Catego- 
egoiy  36S-S). 

HTS  numbers 
6306.22.9030. 

numbers  except 
15.39.0000  (Catego- 
>306.19.0010      and 

HTS      numbers 

numtsers  except 
[Category     670-H); 

4202923020, 

(Category  670-L). 

HTS      numbers 

610462.1020. 

6114.20.0052, 

6204  62  2010. 
6211.42.0010,  Cat- 
)er8    6103.23.0055, 

6103  49.3038. 

6104693014, 

620343  2010. 

620349.1090. 

621010.4015. 
6211.43.0010. 

HTS  numbers 
I;  Category  659-H: 
)30.    6504  00.9015. 

6505  90.6090. 

i    numbers   except 

6104.621020, 

6114  20  0052. 

6204.622010. 

1.42.0010  (Catego- 

15.90.2060  (Calego- 

HTS      numbers 

611^41.0010, 

6112.41.0040, 

6211.12.1010    and 

>  numbers  except 
6103.492000, 
6104.69.1000, 
6114.30.3054, 


6203.43.2010.  6203  43  2090,         6203.49  1010, 

6203.49 1090.  6204.63.1510.          6204.69.1010, 

6210.10Jfi'5.  6211.33.0010.         6211330017, 

621143/)>>'0  (Category     659-C);     6502  00  9030, 

6504  OC  90' 5,  6504  00.9060.         6505.90  5090. 

6505  90  b'Ttio  6505.90.7090,  6505.90.8090  (Catego- 
ry 659-H';  6112.31.0010,  6112.31  OOM, 
6112.4100-0,  6112.41.0020.  6112.41.0030. 
6112.41  J040.  6211.11.1010.  6211.11.1020. 
$211.12.1010  and  6211.12.1020  (Category  659-S). 

"Caisg"'--/  641-Y:      ooty      HTS      numbers 

6204.230CbO.  6204.29.2030.  6206.40.3010  and 
6206.40.3C25. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-28900  Filed  12-2-91;  8:45  am] 
wujNacooc  3sio-on-r 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposal  To  Expand  its  Cross- 
Margining  Program  With  The  Options 
Clearing  Corporation  To  Include  the 
Cross-Exchange  Net  Margining  of  the 
Positions  of  Market  Professionats; 
Order 

The  Chicago  Mercantile  Exchange 
("CME")  has  submitted  to  the 
Commodity  Futures  Trading 
Commission  ("Commission"),  pursuant 
to  section  5a(12)  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.S.a  7a(12). 
and  Commission  Regulation  1.41(b),  17 
CFR  1.41(b),  a  proposal  to  expand  its 
cross-margining  program  with  The 
Options  Clearing  Corporation  ("OCC) 
(CME  and  OCC  together  being  the 
"participating  clearing  organizations") 
to  include  the  cross-exchange  net 
margining  of  the  positions  in  specified 
commodity  futures,  commodity  options, 
and  securities  options  ("eligible 
contracts")  of  certain  market 
professionals.  These  market 
professionals  include  CME  members 
and  firms  owning  CME  memberships 
and  market  makers,  specialists,  and 
registered  traders  on  securities  options 
markets  whose  accounts  would  not  be 
proprietary  within  the  meaning  of 
Commission  Regulation  1.3(y),  17  CFR 
l-3(y),  ("participating  market 
professionals")  and  whose  positions  are 
carried  by  participating  futures 
commission  merchants  ("FCMs")  that 
also  are  participating  broker-dealers 
("B/D"')  or  by  participating  FCMs  and 
their  afHliated  participating  B/Ds  which 
may  also  be  FCMs  (together 
"participating  clearing  firms"). 
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Section  5a(12)  of  the  Act  provides  that 
the  Commission  shall  approve  contract 
market  rules  only  if  such  rules  "are 
determined  by  the  Commission  not  to  be 
in  violation  of  (the)  Act  or  the 
regulations  of  the  Commission." 
Commingling  of  futures  and  non-futures 
funds  of  customers  currently  is  not 
permitted  imder  the  Commission's 
regulations.  Section  4d(2)  of  the  Act,  7 
U.S.C.  6d(2),  however,  authorizes  the 
Commission  to  issue  an  order 
prescribing  the  terms  and  conditions 
under  which  "money,  securities,  and 
property  (received  by  an  FCM  to  margin, 
guarantee,  or  secure  the  commodity 
futures  trades  or  contracts  of  a 
customer)  may  be  commingled  •  *  • 
with  any  other  money,  securities,  and 
property  received  by  such  (FCM)  and 
required  by  the  Commission  to  be 
separately  accounted  for  and  treated 
and  dealt  with  as  belonging  to  the 
customers  of  such  (FCM)."  Accordingly, 
any  proposal  which  would  permit  such 
commingling  would  require  Commission 
action  pursuant  to  section  4d(2]  of  the 
Act,  as  well  as  section  5a(12). 

Whereas,  The  CME-OCC  non- 
proprietary cross-margining  proposal 
provides  for  calculation  by  the 
participating  clearing  organizations  of  a 
single  margin  requirement  to  support  the 
positions  of  participating  market 
professionals  in  eligible  contracts 
carried  by  participating  clearing  firms; 

Whereas,  The  Commission  has 
reviewed  the  CME-OCC  cross-margining 
proposal,  the  proposed  agreement 
between  the  participating  clearing 
organizations,  the  proposed  agreements 
among  the  participating  clearing  firms 
and  the  participating  clearing 
organizations,  and  the  proposed 
agreements  among  the  participating 
market  professionals  and  participating 
clearing  firms  submitted  by  letter  dated 
January  30, 1990,  the  amendments 
thereto  through  November  22, 1991,  the 
representations  of  the  participating 
clearing  organizations  as  to  the 
operation  of  the  program,  the 
representations  of  the  Seciuities 
Investor  Protection  Corporation 
("SIPC")  and  the  Securities  and 
Exchange  Commission  ("SEC"),  and 
such  other  documents  as  constitute  the 
complete  record  in  this  matter 
("Record"); 

Whereas,  The  agreements  among 
participating  market  professionals, 
participating  clearing  firms,  and 
participating  clearing  organizations 
require  that: 

(a)  Each  participating  market 
professional  acknowledge  in  writing 
that  any  money,  securities,  or  property, 
including  securities  option  positions, 
held  on  his  behalf  in  a  non-proprietary 


cross-margining  account  ("cross- 
margining  property")  will  be  treated  in  a 
manner  consistent  with  the  terms  of  this 
Order  and  any  other  applicable  order 
issued  by  the  Commission; 

(b)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  any  cross-margining 
property  held  on  his  behalf  by  a 
participating  FCM  or  a  participating  B/D 
affiliated  with  a  participating  FCM  will 
be  customer  property  deemed  to  be 
received  by  the  participating  FCM  to  be 
accounted  for,  treated,  and  dealt  with  by 
such  FCM  as  belonging  to  such  market 
professional  in  a  manner  consistent  with 
section  4d  of  the  Act; 

(c)  Each  participating  market 
professional  agree  in  writing  that,  in  the 
event  of  the  bankruptcy,  liquidation,  or 
receivership  of  or  other  proceeding 
involving  the  distribution  of  funds  held 
by  a  participating  clearing  firm  against 
which  such  market  professional  has  a 
customer  net  equity  claim  in  respect  of 
cross-margining  property,  such  claim 
shall  be  subordinated  to  the  customer 
net  equity  claims  of  "public  customers," 
as  that  term  is  defined  in  Commission 
Regulation  190.01(hh),  17  CFR  190.01(hh), 
of  such  clearing  firm  that  do  not  relate 
to  money,  securities,  or  property  in  any 
cross-margining  account;  and 

(d)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  cross-margining  property 
held  for  or  on  his  behalf  will  not  be 
customer  property  under  the  Federal 
securities  laws  to  the  extent  necessary 
to  effect  this  Order  and  will  not  be 
customer  property  imder  subchapter  III 
of  chapter  7  of  title  11  of  the  Bankruptcy 
Code.  11  U.S.C.  741-752  or  the  Securities 
Investor  Protection  Act  ( "SIPA").  15 
U.S.C.  78aaa  et  seq.,  and  will  not  be 
claimed  as  such,  and  will  be  customer 
property  under  the  Act.  subchapter  IV  of 
chapter  7  of  title  11  of  the  Bankruptcy 
Code.  11  U.S.C.  761-766,  and  part  190  of 
the  Conunission's  regulations,  17  CFR 
part  190; 

Whereas,  Each  participating  market 
professional  which  signed  such  a 
participant  agreement  will  be  a 
customer  of  a  participating  FCM; 

Whereas,  Each  participating  clearing 
firm  will  treat  money,  securities,  and 
property  received  in  respect  of  all 
accounts  other  than  cross-margining 
accounts  in  a  manner  consistent  with 
the  requirements  of  the  Commission  and 
the  SEC  appropriate  thereto; 

Whereas,  SIPC  has  represented  that  it 
has  no  objection  to  the  agreements 
under  which  a  participating  market 
professional's  cross-margining  property 
would  not  be  deemed  to  be  customer 
property  for  purposes  of  the  SIPA;  and 


Whereas,  The  SEC  has  concurred 
with  the  treatment  of  securities 
positions  and  cross-margining  accounts 
set  forth  in  this  Order 

Now  Therefore,  Based  on  the  Record 
in  this  matter,  and  provided  that  the 
cross-margining  proposal  submitted  by 
CME  is  implemented  consistently  with 
the  representations  and  agreements 
cited  herein,  and  provided  that: 

(a)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  participating  market  professional 
execute  the  agreements  referred  to 
herein; 

(b)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  depository  separately  accoimt  for 
cross-margining  property  maintained  in 
non-proprietary  cross-margining  > 
accounts  and  not  commingle  such  cross- 
margining  property  with  money, 
securities,  and  property  maintained  in 
any  non-cross-margining  accounts  or 
proprietary  cross-margining  accounts; 

(c)  Each  participating  clearing 
organization,  participating  clearing  firm, 
participating  market  professional,  and 
depository  provide  the  Commission  with 
access  to  its  books  and  records  with 
respect  to  non-proprietary  cross- 
margining  accounts  and  positions  in  a 
manner  consistent  with  Commission 
Regulation  1.31. 17  CFR  1.31; 

(d)  Each  participating  clearing  firm 
include  all  cross-ntergining  property 
received  from  participating  market 
professionals  as  provided  herein  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
transactions,  or  accruing  to  such 
participating  market  professionals  as  a 
result  of  such  trades,  contracts, 
commodity  option  transactions,  or 
securities  option  transactions,  when 
calculating  segregation  requirements  for 
purposes  of  section  4d  of  the  Act; 

(e)  Each  participating  clearing  firm 
compute  total  segregation  requirements 
under  Section  4d  of  the  Act  and 
Commission  Regulation  1.32. 17  CFR 
1.32,  by  calculating  separately  the 
requirements  for  cross-margining  and 
non-cross-margining  accounts  without 
using  any  net  liquidating  equity  in  one 
account  to  reduce  a  deficit  in  the  other 

(f)  Each  participating  clearing  firm 
designate  non-proprietary  cross- 
margining  accounts  and  positions  as 
such  in  its  books  and  records,  including 
both  internal  documents  maintained  at 
the  firms  and  account  statements  sent  to 
participating  market  professionals; 

(g)  Each  participating  clearing 
organization  calculate  the  margin 
requirement  for  each  non-proprietary 
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cross-margining  account  separately  from 
the  margin  requirements  for  other 
accounts,  including  proprietary  cross- 
margining  accounts;  collect  any  margin 
required  with  respect  to  non-proprietary 
cross-margining  accounts  separately 
without  applying  any  margin  in  any  such 
account  to  satisfy  a  margin  requirement 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account  and 
without  applying  any  margin  in  a  non- 
cross-margining  customer  account  to 
satisfy  a  margin  requirement  in  any 
proprietary  account  or  any  non- 
proprietary cross-margining  account; 
and  maintain  all  cross-margining 
property  received  from  participating 
clearing  firms  to  margin,  guarantee,  or 
secure  commodity  futures  trades, 
commodity  futures  contracts, 
commodity  option  transactions,  or 
securities  option  transactions  that  are 
effected  for  non-proprietary  cross- 
margining  accounts  or  held  in  such 
accounts,  and  all  accruals  resulting  from 
such  trades,  contracts,  commodity 
option  transactions,  or  securities  option 
transactions,  separately  from  money, 
securities,  and  property  received  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
transactions  that  are  effected  for  or  held 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account,  and 
related  accruals;  and 

(h)  Each  participating  clearing 
organization  satisfy  any  deficiency  in  a 
non-proprietary  cross-margining  account 
without  recourse  to  non-cross-margining 
segregated  funds; 

(i)  Notwithstanding  the  foregoing,  a 
participating  clearing  firm  may 
commingle  cross-margining  property 
maintained  in  respect  of  the  non- 
proprietary cross-margining 
arrangement  beTtvspn  OCC  and  CME 
with  money,  securities,  and  property 
maintained  in  respect  of  similar  non- 
proprietary cross-margining 
arrangements  between  OCC  and  other 
commodity  clearing  organizations  or 
between  CME  and  other  commodity 
clearing  organizations  approved  by  the 
Commission,  and  may  apply  such 
commingled  money,  securities,  and 
property  to  meet  its  obligations  to  a 
commodity  or  option  clearing 
organization  arising  from  trades  or 
positions  held  in  its  non-proprietary 
cross-margining  account  established 
pursuant  to  one  or  more  of  such  cross- 
margining  arrangements,  provided  that 
the  participating  clearing  firm: 

(i)  Separately  identify  and  account  for 
the  money,  securities,  and  property  held 


pursuant  to  each  of  the  non-proprietary 
cross-margining  arrangements;  and 

(ii)  Separately  calculate  the  margin 
requirements  with  respect  to  each  of  the 
non-proprietary  cross-margining 
arrangements,  treating  each  position  as 
being  held  pursuant  to  only  one  such 
arrangement; 

It  Is  Hereby  Ordered  Pursuant  to 
section  4d(2)  of  the  Act: 

(1)  That  all  money,  securities,  and 
property  received  by  a  participating 
FCM  or  a  participating  B/D  affiliated 
with  a  participating  FCM  to  margin, 
guarantee,  or  secure  securities  option 
trades  or  contracts  carried  in  a  non- 
proprietary cross-margining  account  for 
or  on  behalf  of  participating  market 
professionals,  or  accruing  as  a  result  of 
such  trades  or  contracts,  and  held 
subject  to  the  terms  of  this  Order,  shall 
be  deemed  to  have  been  received  by  the 
participating  FCM  and  shall  be 
accounted  for  and  treated  and  dealt 
with  as  belonging  to  the  participating 
market  professional  customers  of  the 
participating  FCM  consistently  with 
section  4d  of  the  Act; 

(2)  That,  subject  to  the  terms  of  this 
Order,  notwithstanding  any  provision  to 
the  contrary  in  the  Commission's 
regulations  (including,  but  not  limited  to, 
Regulations  1.20(a),  1.22,  and  1.24, 17 
CFR  1.20(a),  1.22  and  1.24).  the  money, 
securities,  and  property  described  in  the 
preceding  paragraph  of  this  Order  may 
be  commingled  in  a  non-proprietary 
cross-margining  account  with  money, 
securities,  and  property  received  by  a 
participating  FCM  to  margin,  guarantee, 
or  secure  trades  or  positions  in  eligible 
commodity  futures  or  commodity  option 
contracts,  or  accruing  as  a  result  of  such 
trades  or  contracts,  and  otherwise 
required  by  the  Commission  to  be 
segregated  under  the  Act;  and 

(3)  That,  in  the  event  of  the 
bankruptcy,  liquidation,  or  receivership 
of  or  other  proceeding  involving  the 
distribution  of  funds  held  by  a 
participating  clearing  firm,  any  customer 
net  equity  claim  which  a  participating 
market  professional  has  in  respect  of 
cross-margining  property  held  by  such 
participating  clearing  firm  in  a  non- 
proprietary cross-margining  account 
shall  be  treated  as  a  customer  net  equity 
claim,  under  part  190  of  the 
Commission's  regulations  and 
subchapter  IV  of  chapter  7  of  title  11  of 
the  Bankruptcy  Code,  but  shall  be 
subordinated  to  the  customer  net  equity 
claims  of  "public  customers,"  as  that 
term  is  defined  in  Commission 
Regulation  190.01(hh),  of  such  clearing 
firm  that  do  not  relate  to  cross- 
margining  property. 


//  Is  Further  Ordered.  Pursuant  to 
section  5a(12)  of  the  Act  and  based  upon 
the  Commission  action  in  the  three 
preceding  paragraphs  of  this  Order,  that 
the  CME's  request  for  Commission 
approval  of  its  proposal  to  expand  its 
cross-margining  program  with  OCC  to 
include  the  cross-exchange  net 
margining  of  the  positions  of  certain 
market  professionals  is  hereby  granted. 

Issued  in  Washington,  DC,  this  26th  day  of 
November,  1991.  By  the  Commission, 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  91-28861  Filed  12-2-01;  8:45  am] 
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The  Intermarket  Clearing  Corporation 
Proposal  To  Expand  its  Cross- 
Margining  Program  With  The  Options 
Clearing  Corporation  To  Include  the 
Cross-Exchange  Net  Margining  of  the 
Positions  of  Market  Professionals; 
Order 

The  Intermarket  Clearing  Corporation 
("ICC")  has  submitted  to  the  Commodity 
Futures  Trading  Commission 
("Commission"),  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
("Act"),  7  U.S.C.  7a(12),  and  Commission 
Regulation  1.41(b).  17  CFR  1.41(b).  a 
proposal  to  expand  its  cross-margining 
program  with  The  Options  Clearing 
Corporation  ("OCC")  (ICC  and  OCC 
together  being  the  "participating 
clearing  organizations")  to  include  the 
cross-exchange  net  margining  of  the 
positions  in  specified  commodity 
futures,  conunodity  options,  and 
securities  options  ("eligible  contracts") 
of  certain  market  professionals.  These 
market  professionals  include  members 
of  exchanges  cleared  by  ICC  and  market 
makers,  specialists,  registered  traders, 
stock  market  makers,  and  stock 
specialists  on  securities  options  markets 
whose  accounts  would  not  be 
proprietary  within  the  meaning  of 
Commission  Regulation  1.3(y),  17  CFR 
1.3(y).  ("participating  market 
professionals")  and  whose  positions  are 
carried  by  participating  futures 
commission  merchants  ("FCMs")  that 
also  are  participating  broker-dealers 
("B/Ds")  or  by  participating  FCMs  and 
their  affiliated  participating  B/Ds  which 
may  also  be  FCMs  (together 
"participating  clearing  firms"). 

Section  5a(12)  of  the  Act  provides  that 
the  Commission  shall  approve  contract 
market  rules  only  if  such  rules  "are 
determined  by  the  Commission  not  to  be 
in  violation  of  (the)  Act  or  the 
regulations  of  the  Commission." 
Commingling  of  futures  and  non-tutures 
funds  of  customers  currently  is  not 
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//  Is  Further  Ordered.  Pursuant  to 
section  5a(12)  of  the  Act  and  based  upon 
the  Commission  action  in  the  three 
preceding  paragraphs  of  this  Order,  that 
the  CME's  request  for  Commission 
approval  of  its  proposal  to  expand  its 
cross-margining  program  with  OCC  to 
include  the  cross-exchange  net 
margining  of  the  positions  of  certain 
market  professionals  is  hereby  granted. 

Issued  in  Washington,  DC,  this  26th  day  of 
November,  1991.  By  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  91-28861  Filed  12-2-01;  8:45  am] 
BILLING  CODE  6351-«1-«l 


The  Intermarket  Clearing  Corporation 
Proposal  To  Expand  its  Cross- 
Margining  Program  With  The  Options 
Clearing  Corporation  To  Include  the 
Cross-Exchange  Net  Margining  of  the 
Positions  of  Market  Professionals; 
Order 

The  Intermarket  Clearing  Corporation 
("ICC")  has  submitted  to  the  Commodity 
Futures  Trading  Commission 
("Commission"),  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
("Act"),  7  U.S.C.  7a(12),  and  Commission 
Regulation  1.41(b),  17  CFR  1.41(b),  a 
proposal  to  expand  its  cross-margining 
program  with  The  Options  Clearing 
Corporation  ("OCC")  (ICC  and  OCC 
together  being  the  "participating 
clearing  organizations")  to  include  the 
cross-exchange  net  margining  of  the 
positions  in  specified  commodity 
futures,  conmiodity  options,  and 
securities  options  ("eligible  contracts") 
of  certain  market  professionals.  These 
market  professionals  include  members 
of  exchanges  cleared  by  ICC  and  market 
makers,  specialists,  registered  traders, 
stock  market  makers,  and  stock 
specialists  on  securities  options  markets 
whose  accounts  would  not  be 
proprietary  within  the  meaning  of 
Commission  Regulation  1.3(y),  17  CFR 
l-3(y).  ("participating  market 
professionals")  and  whose  positions  are 
carried  by  participating  futures 
commission  merchants  ("FCMs")  that 
also  are  participating  broker-dealers 
("B/Ds")  or  by  participating  FCMs  and 
their  affiliated  participating  B/Ds  which 
may  also  be  FCMs  (together 
"participating  clearing  firms"). 

Section  5a(12)  of  the  Act  provides  that 
the  Commission  shall  approve  contract 
market  rules  only  if  such  rules  "are 
determined  by  the  Commission  not  to  be 
in  violation  of  (the)  Act  or  the 
regulations  of  the  Commission." 
Commingling  of  futures  and  non-futures 
funds  of  customers  currently  is  not 


permitted  under  the  Commission's 
regulations.  Section  4d(2)  of  the  Act,  7 
U.S.C.  6d(2),  however,  authorizes  the 
Commission  to  issue  an  order 
prescribing  the  terms  and  conditions 
under  which  "money,  securities,  and 
property  (received  by  an  FCM  to  margin, 
guarantee,  or  secure  the  commodity 
futures  trades  or  contracts  of  a 
customer)  may  be  commingled  *  *  * 
with  any  other  money,  securities,  and 
property  received  by  such  (FCM)  and 
required  by  the  Commission  to  be 
separately  accounted  for  and  treated 
and  dealt  with  as  belonging  to  the 
customers  of  such  (FCM)."  Accordingly, 
any  proposal  which  would  permit  such 
commingimg  would  require  Commission 
action  pursuant  to  section  4d(2)  of  the 
Act,  as  well  as  section  5a(12). 

Whereas.  The  ICC-OCC  non- 
proprietary cross-margining  proposal 
provides  for  calculation  by  the 
participating  clearing  organizations  of  a 
single  margin  requirement  to  support  the 
positions  of  participating  market 
professionals  in  eligible  contracts 
carried  by  participating  clearing  firms  in 
each  non-proprietary  cross-margining 
account; 

Whereas,  The  Commission  has 
reviewed  the  ICC-OCC  cross-margining 
proposal,  the  proposed  amendments  to 
ICC's  Margin  Resolution  and  rules  101, 
503,  513,  616,  and  618,  the  proposed 
agreement  between  the  participating 
clearing  organizations,  and  the  proposed 
agreements  among  the  participating 
market  professionals,  the  participating 
clearing  firms,  and  the  participating 
clearing  organizations  submitted  by 
letter  dated  March  14, 1990,  the 
amendments  thereto  through  November 
24, 1991,  the  representations  of  the 
participating  clearing  organizations  as 
to  the  operation  of  the  program,  the 
representations  of  the  Securities 
Investor  Protection  Corporation 
("SIPC")  and  the  Securities  and 
Exchange  Commission  ("SEC"),  and 
such  other  docume  nts  as  constitute  the 
complete  record  in  this  matter 
("Record"); 

Whereas,  The  agreements  among 
participating  market  professionals, 
participating  clearing  firms,  and 
participating  clearing  organizations 
require  that: 

(a)  Each  participating  market 
professional  acknowledge  in  writing 
that  any  money,  securities,  and 
property,  including  securities  option 
positions,  held  on  his  behalf  in  a  non- 
proprietary cross- .Tiargining  account 
("cross-margining  property")  will  be 
treated  in  a  manner  consistent  with  the 
terms  of  this  Order  and  any  other 
applicable  order  issued  by  the 
Commission; 


(b)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  any  cross-margining 
property  held  on  his  behalf  by  a 
participating  FCM  or  a  participating  B/D 
affiliated  with  a  participating  FCM  will 
be  customer  property  deemed  to  be 
received  by  the  participating  FCM  to  be 
accounted  for,  treated,  anA  dealt  with  by 
such  FCM  as  belonging  to  such  market 
professional  in  a  manner  consistent  with 
section  4d  of  the  Act; 

(c)  Each  participating  market 
professional  agree  in  writing  that,  in  the 
event  of  the  bankruptcy,  liquidation,  or 
receivership  of  or  other  proceeding 
involving  the  distribution  of  funds  held 
by  a  participating  clearing  firm  against 
which  such  market  professional  has  a 
customer  net  equity  claim  in  respect  of 
cross-margining  property,  such  claim 
shall  be  subordinated  to  the  customer 
net  equity  claims  of  "public  customers." 
as  that  term  is  defined  in  Commission 
Regulation  190.01(hh).  17  CFR  190.01(hh). 
of  such  clearing  firm  that  do  not  relate 
to  money,  securities,  or  property  in  any 
cross-margining  account;  and 

(d)  Each  participating  market 
professional  acknowledge  and  agree  in 
vyrriting  that  cross-margining  property 
held  for  or  on  his  behalf  will  not  be 
customer  property  under  the  Federal 
securities  laws  to  the  extent  necessary 
to  effect  this  Order  and  will  not  be 
customer  property  under  subchapter  III 
of  chapter  7  of  title  11  of  the  Bankruptcy 
Code,  11  U.S.C.  741-752  or  the  Securities 
Investor  Protection  Act  ("SIPA "),  15 
U.S.C.  78aaa  et  seq.,  and  will  not  be 
claimed  as  such,  and  will  be  customer 
property  under  the  Act,  subchapter  IV  of 
chapter  7  of  title  11  of  the  Bankruptcy 
Code,  11  U.S.C.  761-766,  and  part  190  of 
the  Commission's  regulations,  17  CFR 
part  190; 

Whereas,  Each  participating  market 
professional  which  signed  such  a 
participant  agreement  will  be  a 
customer  of  a  participating  FCM; 

Whereas,  Each  participating  clearing 
firm  will  treat  money,  securities,  and 
property  received  in  respect  of  all 
accounts  other  than  cross-margining 
accounts  in  a  manner  consistent  with 
the  requirements  of  the  Commission  and 
the  SEC  appropriate  thereto;  and 

Whereas,  SIPC  has  represented  that  it 
has  no  objection  to  the  agreements 
under  which  a  participating  market 
professional's  cross-margining  property 
would  not  be  deemed  to  be  customer 
property  for  purposes  of  SIPA;  and 

Whereas.  The  SEC  has  concurred 
with  the  treatment  of  securities 
positions  and  cross-margining  accounts 
set  forth  in  this  Order; 

Now  Therefore,  Based  on  the  Record 
in  this  matter,  and  provided  that  the 


cross-margining  proposal  and  related 
proposed  rule  amendments  submitted  by 
ICC  are  implemented  consistently  with 
the  representations  and  agreements 
cited  herein,  and  provided  that: 

(a)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  participating  market  professional 
execute  the  agreements  referred  to 
herein; 

(b)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  depository  separately  account  for 
cross-margining  property  maintained  in 
non-proprietary  cross-margining 
accounts  and  not  commingle  such  cross- 
margining  property  with  money, 
securities,  and  property  maintained  in 
any  non-cross-margining  accounts  or 
proprietary  cross-margining  accounts; 

(c)  Each  participating  clearing 
organization,  participating  clearing  firm, 
participating  market  professional,  and 
depository  provide  the  Commission  with 
access  to  its  books  and  records  with 
respect  to  non-proprietary  cross- 
margining  accounts  and  positions  in  a 
manner  consistent  with  Commission 
Regulation  1,31. 17  CFR  1.31;  and 

(d)  Each  participating  clearing  firm 
include  all  cross-margining  property 
received  from  participating  market 
professionals  as  provided  herein  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
transactions,  or  accruing  to  such 
participating  market  professionals  as  a 
result  of  such  trades,  contracts, 
commodity  option  transactions,  or 
securities  option  transactions,  when 
calculating  segregation  requirements  for 
purposes  of  section  4d  of  the  Act; 

(e)  Each  participating  clearing  firm 
compute  total  segregation  requirements 
under  section  4d  of  the  Act  and 
Commission  Regulation  1.32, 17  CFR 
1.32,  by  calculating  separately  the 
requirements  for  cross-margining  and 
non-cross-margining  accounts  without 
using  any  net  liquidating  equity  in  one 
account  to  reduce  a  deficit  in  the  other; 

(f)  Each  participating  clearing  firm 
designate  non-proprietary  cross- 
margining  accounts  and  positions  as 
such  in  its  books  and  records,  including 
both  internal  documents  maintained  at 
the  firms  and  account  statements  sent  to 
participating  market  professionals; 

(g)  Each  participating  clearing 
organization  calculate  the  margin 
requirements  for  each  non-proprietary 
cross-margining  account  separately  from 
the  margin  requirements  for  other 
accounts,  including  proprietary  cross- 
margining  accounts;  collect  any  margin 
required  with  respect  to  non-i»roprietary 
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cross-margining  accounts  separately 
without  applying  any  margin  in  any  such 
account  to  satisfy  a  margin  requirement 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account  and 
without  applying  any  margin  in  a  non- 
cross-margining  customer  account  to 
satisfy  a  margin  requirement  in  any 
proprietary  account  or  any  non- 
proprietary cross-margining  account; 
and  maintain  all  cross-margining 
property  received  from  participating 
clearing  firms  to  margin,  guarantee,  or 
secure  commodity  futures  trades, 
commodity  futures  contracts, 
commodity  option  transactions,  or 
securities  option  transactions  that  are 
effected  for  non-proprietary  cross- 
margining  accounts  or  held  in  such 
accounts,  and  all  accruals  resulting  from 
such  trades,  contracts,  commodity 
option  transactions,  or  securities  option 
transactions,  separately  from  money, 
securities,  and  property  received  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
transactions  that  are  effected  for  or  held 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account,  and 
related  accruals;  and 

(h]  Each  participating  clearing 
organization  satisfy  any  deficiency  in  a 
non-proprietary  cross-margining  account 
without  recourse  to  non-cross-margining 
segregated  funds; 

(i)  Notwithstanding  the  foregoing,  a 
participating  clearing  firm  may 
commingle  cross-margining  property 
maintained  in  respect  of  the  non- 
proprietary cross-margining 
arrangement  between  OCC  and  ICC 
with  money,  securities,  and  property 
maintained  in  respect  of  similar  non- 
proprietary cross-margining 
arrangements  between  OCC  and  other 
commodity  clearing  organizations  or 
between  ICC  and  other  commodity 
clearing  organizations  approved  by  the 
Commission,  and  may  apply  such 
commingled  money,  securities,  and 
property  to  meet  its  obligations  to  a 
commodity  or  option  clearing 
organization  arising  from  trades  or 
positions  held  in  its  non-proprietary 
cross-margining  account  established 
pursuant  to  one  or  more  of  such  cross- 
margining  account  established  pursuant 
to  one  or  more  of  such  cross-margining 
arrangements,  provided  that  the 
participating  clearing  firm: 

(i)  Separately  identify  and  account  for 
the  money,  securities,  and  property  held 
pursuant  to  each  of  the  non-proprietary 
cross-margining  arrangements;  and 

(ii)  separately  calculate  the  margin 
requirements  with  respect  to  each  of  the 
non-proprietary  cross-margining 


arrangements,  treating  each  position  as 
being  held  pursuant  to  only  one  such 
arrangement; 

//  is  hereby  ordered.  Pursuant  to 
section  4d(2)  of  the  Act: 

(1)  That  all  money,  securities,  and 
property  received  by  a  participating 
FCM  or  a  participating  B/D  affiliated 
with  a  participating  FCM  to  margin, 
guarantee,  or  secure  securities  option 
trades  or  contracts  carried  in  a  non- 
proprietary cross-margining  account  for 
or  on  behalf  of  participating  market 
professionals,  or  accruing  as  a  result  of 
such  trades  or  contracts,  and  held 
subject  to  the  terms  of  this  Order,  shall 
be  deemed  to  have  been  received  by  the 
participating  FCM  and  shall  be 
accounted  for  and  treated  and  dealt 
with  as  belonging  to  the  participating 
market  professional  customers  of  the 
participating  FCM  consistently  with 
Section  4d  of  the  Act; 

(2)  That,  subject  to  the  terms  of  this 
Order,  notwithstanding  any  provision  to 
the  contrary  in  the  Commission's 
regulations  [including,  but  not  limited  to. 
Regulations  1.20(a),  1.22.  and  1.24. 17 
CFR  1.20(a),  1.22  and  1.24),  the  money, 
securities,  and  property  described  in  the 
preceding  paragraph  of  this  Order  may 
be  commingled  in  a  non-proprietary 
cross-margining  account  with  money, 
securities,  and  property  received  by  a 
participating  FCM  to  margin,  guarantee, 
or  secure  trades  or  positions  in  eligible 
commodity  futures  or  commodity  option 
contracts,  or  accruing  as  a  result  of  such 
trades  or  contracts,  and  otherwise 
required  by  the  Commission  to  be 
segregated  under  the  Act;  and 

(3)  That,  in  the  event  of  the 
bankruptcy,  liquidation,  or  receivership 
of  or  other  proceeding  involving  the 
distribution  of  funds  held  by  a 
participating  clearing  firm,  any  customer 
net  equity  claim  which  a  participating 
market  professional  has  in  respect  of 
cross-margining  property  held  by  such 
participating  clearing  firm  in  a  non- 
proprietary cross-margining  account 
shall  be  treated  as  a  customer  net  equity 
claim,  under  part  190  of  the 
Commission's  regulations  and 
subchapter  IV  of  chapter  7  of  title  11  of 
the  Bankruptcy  Code,  but  shall  be 
subordinated  to  the  customer  net  equity 
claims  of  "public  customers,"  as  that 
term  is  defined  in  Commission 
Regulation  190.01(hh),  of  such  clearing 
firm  that  do  not  relate  to  cross- 
margining  property. 

//  is  further  ordered.  Pursuant  to 
section  5a(12)  of  the  Act  and  based  upon 
the  Commission  action  in  the  three 
preceding  paragraphs  of  this  Order,  that 
the  ICC's  request  for  Commission 
approval  of  its  proposal  to  expand  its 
cross-margining  program  with  OCC  to 


include  the  cross-exchange  net 
margining  of  the  positions  of  certain 
market  professionals  and  related 
proposed  rule  amendments  is  hereby 
granted. 

Issued  in  Washington,  DC.  this  26th  day  of 
November,  1991. 

By  the  Commission, 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  91-28862  Filed  12-2-91;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary 

Contract  Administration  Working 
Group  of  ttie  DOD  Advisory  Pane!  on 
Streamlining  and  Codifying  Acquisition 
Laws 

agency:  Defense  Systems  Management 

College,  DoD. 

action:  Request  for  public  comment. 

summary:  The  DOD  Advisory  Panel  has 
designated  working  groups  of  the  Panel 
to  address  specified  areas  of  acquisition 
laws.  One  working  group  is  addressing 
laws  relating  to  contract  administration. 
The  Panel  and  this  working  group  have 
completed  a  preliminary  collation  and 
review  of  laws  relating  to  administration 
of  DOD  contracts  and  will  consider 
them  in  the  following  groupings  and 
order  of  priority: 

Contract  payment,  including  progress 

payments,  the  Prompt  Payment  Act,  and 

deferred  payment. 
Cost  principles. 

Contract  audit  and  access  to  records. 
Cost  Accounting  Standards. 
Administration  of  contract  provisions  relating 

to  price,  delivery,  and  product  quality. 
Claims  and  disputes. 
Extraordinary  contractual  relief— Public  Law 

85-804. 

Set  out  below  are  the  laws  identified 
by  the  panel  that  relate  to  contract 
payment.  Comments  are  sought  as  to 
whether  they  are  serving  their  intended 
purpose.  Have  the  laws  created 
inefficiencies,  have  they  unduly 
burdened  the  buyer/seller  relationship, 
are  they  required  for  the  continuing 
financial  and  ethical  integrity  of  defense 
procurement  programs,  and  are  they 
required  to  protect  the  best  interests  of 
DOD? 

Of  interest  to  the  Panel  would  be 
comments  as  to  whether  the  laws  are 
still  relevant,  do  they  overlap,  duplicate, 
or  conflict  with  other  laws:  Further,  do 
they  contain  ambiguous  terms  or 
provisions  which  have  led  to  problems 
in  interpretation? 
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include  the  cross-exchange  net 
margining  of  the  positions  of  certain 
market  professionals  and  related 
proposed  rule  amendments  is  hereby 
granted. 

Issued  in  Washington.  DC.  this  26th  day  of 
November,  1991. 

By  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  91-28862  Filed  12-2-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Contract  Administration  Worlcing 
Group  of  the  DOO  Advisory  Pane!  on 
Streamlining  and  Codifying  Acquisition 
Laws 

agency:  Defense  Systems  Management 

College,  DoD. 

action:  Request  for  public  comment. 

summary:  The  DOD  Advisory  Panel  has 
designated  working  groups  of  the  Panel 
to  address  specified  areas  of  acquisition 
laws.  One  working  group  is  addressing 
laws  relating  to  contract  administration. 
The  Panel  and  this  working  group  have 
completed  a  preliminary  collation  and 
review  of  laws  relating  to  administration 
of  DOD  contracts  and  will  consider 
them  in  the  following  groupings  and 
order  of  priority: 

Contract  payment,  including  progress 

payments,  the  Prompt  Payment  Act,  and 

deferred  payment. 
Cost  principles. 

Contract  audit  and  access  to  records. 
Cost  Accounting  Standards. 
Administration  of  contract  provisions  relating 

to  price,  delivery,  and  product  quality. 
Claims  and  disputes. 
Extraordinary  contractual  relief— Public  Law 

85-804. 

Set  out  below  are  the  laws  identified 
by  the  panel  that  relate  to  contract 
payment.  Comments  are  sought  as  to 
whether  they  are  serving  their  intended 
purpose.  Have  the  laws  created 
inefficiencies,  have  they  unduly 
burdened  the  buyer/seller  relationship, 
are  they  required  for  the  continuing 
financial  and  ethical  integrity  of  defense 
procurement  programs,  and  are  they 
required  to  protect  the  best  interests  of 
DOD? 

Of  interest  to  the  Panel  would  be 
comments  as  to  whether  the  laws  are 
still  relevant,  do  they  overlap,  duplicate, 
or  conflict  with  other  laws:  Further,  do 
they  contain  ambiguous  terms  or 
provisions  which  have  led  to  problems 
in  interpretation? 


Finally,  the  Panel  seeks  comments  on 
whether  there  are  other  laws,  in 
addition  to  those  listed  below,  relating 
to  payment  on  DoD  contracts,  that 
should  be  considered  by  the  Panel. 
10  U.S.C.  2307    Advance  payments. 
10  U.S.C.  2355    Contracts:  Vouchering 

procedures. 
10  U.S.C.  2396    Advances  for  payments 

for  compliance  with  foreign  laws,  rent 

in  foreign  countries,  tuition,  and  pay 

and  supplies  of  armed  forces  of 

friendly  foreign  countries. 
10  U.S.C.  2410a    Appropriated  funds: 

Availability  for  certain  contracts  for 

12  months. 
10  U.S.C.  7312    Repair  or  maintenance 

of  naval  vessels:  Progress  payments 

under  certain  contracts. 
10  U.S.C.  7313    Ship  overload  work: 

Availability  of  appropriations  for 

unusual  cost  overruns  and  for  changes 

in  scope  of  work. 
10  U.S.C.  7384    Advancement  of  funds 

for  salvage  operations. 
10  U.S.C.  7521    Progress  payment  for 

work  done:  lien  based  on  payment. 
10  U.S.C.  7522h    re  Contract  for 

research. 
10  U.S.C.  7523    Tolls  and  fares: 

Payment  or  reimbursement. 
31  U.S.C.  1341    Limitations  on 

expending  and  obligating  amounts. 
31  U.S.C.  3324    Advances. 
Title  31,  Chapter  39 — Prompt  Payment. 
41  U.S.C.  255    Advance  or  other 

payments. 
41  U.S.C.  352    Violations  (re  service 

contracts). 
P.L.  101-510  831    Mentor-Protege  Pilot 

Program  (also  in  note  following  10 

U.S.C.  2301). 

Individuals  and  organizations  wishing 
to  provide  information  to  the  Working 
Group  may  provide  the  information  to 
Ms.  Joanne  Barreca.  Acquisition  Law 
Task  Force  Member,  at  Defense  Systems 
Management  College.  8580  Cinderbed. 
suite  800.  Newington.  VA  22122  (70»- 
355-2666.) 

Dated:  November  27. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-28938  Filed  12-2-91;  8:45  am) 

BILUNQ  COOC  M1IH>1-4I 


Privacy  Act  of  1974;  Addition  of  a 
Record  Systems  Notice 

AGENCY:  Office  of  the  Secretary  of 

Defense  (OSD). 

action:  Addition  of  a  record  systems 

notice. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  new  record 


system  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
January  2. 1992.  unless  comments  are 
received  that  would  result  in  a  contrary 

determination. 

ADDRESSES:  Mr.  Dan  Cragg.  OSD 
Privacy  Act  Officer,  OSD  Records 
Management  and  Privacy  Act  Branch, 
room  5C315.  Pentagon,  Washington,  DC 
20301-1155.  Telephone  (703)  695-0970. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense 
record  system  notices  subject  to  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C.  552a)  have  been  published  in  the 
Federal  Register  as  follows: 

50  FR  22090.  May  29. 1985  (DoD  Compilatioa 
changes  follow) 

50  FR  47087,  Nov.  14. 1985 

51  FR  11807.  April  7. 1986 
51  FR  17508,  May  13, 1986 

51  FR  44668.  Dec  11, 1988 

52  FR  2334,  Jun.  19, 1987 

53  FR  15868.  May  4. 1988 
3  FR  27894.  Jul.  25, 1988 

54  FR  33756.  Aug.  16, 1989 

54  FR  44314,  Oct.  24, 1989 

55  FR  17655,  Apr.  26, 1990 
55  FR  20180,  May  15, 1990 
55  FR  21429,  May  24, 1990 
55  FR  35449.  Aug.  30, 1990 

55  FR  49405,  Nov.  2a  1990 

56  FR  4604.  Feb.  5. 1991 
56  FR  9348.  Mar.  6, 1991 
56  FR  10545.  Mar.  13. 1991 

The  new  system  report  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  was 
submitted  on  November  18, 1991,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB), 
pursuant  to  paragraph  4b  of  appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985  (50  FR  52738. 
December  24, 1985). 

Dated:  November  27, 1991. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

OUSOP  07 

SYSTEM  name: 

PERSEREC  Espionage  Database. 

SYSTEM  location: 

Records  in  the  system  are  located  at 
Defense  Personnel  Security  Research  & 
Education  Center,  99  Pacific  Street, 
Building  155,  Monterey,  CA  93940-2481. 


CATCQOmCS  OF  HMNVWUALS  COVWtD  SV  TMK 
SYSTEM: 

Individuals  who  have  been  arrested 
and  convicted  of  espionage;  those  who 
have  been  prosecuted  for  espionage  who 
committed  suicide  before  trial  or 
sentencing;  and  those  who  were  not 
prosecuted  for  espionage  because  of 
death,  suicide,  or  defection. 

CATEGORIES  OF  RECORDS  M  TME  SYSTEM: 

Background  information  including 
individual's  name.  Social  Security 
Number,  date  of  birth,  city/state/ 
country  of  birth,  education,  marital 
status,  gender,  race,  civilian  or  military 
member,  rank  (if  military),  security 
clearance  (if  applicable),  years  of 
federal  service  (if  applicable), 
occupational  category,  job  organization 
and  location,  age  began  espionage,  first 
espionage  contact  whether  volunteered 
or  recruited,  receiving  country,  payment 
(if  any),  foreign  relatives  (if  any), 
motivation,  substance  abuse  (if 
applicable),  date  of  arrest,  arresting 
agency,  date  of  sentence,  sentence,  and 
duration  of  espionage.  Sources  for 
records  are  newspaper  and  magazine 
articles,  the  biographies  of  spies,  and 
similar  open  source  works  are  included 
in  pafier  files. 

AUTHOWTY  FOR  MAMTENANCC  OF  THE 

system: 

5  U.S.C.  301;  Executive  Order  9397; 
DoDD  5210.79,  "Defense  Personnel 
Security  Research  and  Education 
Center":  and  ASD(CI)  31  October  1991 
memo.  Subject:  Request  for  Exemption 
from  DoD  Directive  5200.27. 

PURPOSES: 

To  analyze  factors  which  may 
contribute  to  acts  of  espionage  and 
assemble  a  body  of  knowledge  useful  to 
improved  personnel  security  procedures. 
This  information  will  permit 
examination  of  espionage  trends  and 
will  help  identify  personal  and 
situational  variables  of  interest  to 
policy-makers  and  others  concerned 
with  personnel  security  issues. 

Aggregate  statistics  will  be  reported 
to  DoD  and  other  Government  agencies 
in  a  technical  report  prepared  from 
open-sources  and  containing  some 
illustrative  material  mentioning  some  of 
the  more  famous  cases  by  name. 

ROUTINE  USES  OF  RECORDS  MAINTAiNCO  Hi 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  OSD's 
compilation  of  records  system  notices 
apply  to  this  system. 
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POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper,  computer  and 
computer  output  products,  and  in 
microform. 

RETRIEV  ability: 

Records  may  be  retrieved  by  name 
and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  stored  under  lock  and  key 
in  secure  containers,  and  in  a  computer 
system  with  intrusion  safeguards. 

RETENTION  AND  DISPOSAL: 

Analyses  and  research  reports  are 
permanent  and  will  be  transferred  to  the 
National  Archives  after  25  years; 
unneeded  records  will  be  shredded, 
erased  or  degaussed  when  no  longer 
required  for  the  project. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Defense  Personnel  Security 
Research  and  Education  Center,  99 
Pacific  Street,  Building  455E,  Monterey, 
CA  93940-2481. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  Director, 
Defense  Personnel  Security  Research 
and  Education  Center,  99  Pacific  Street, 
Building  455E,  Monterey.  CA  93940-2481. 

The  inquiry  should  include  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address  a 
written  request  to  Director,  Defense 
Personnel  Security  Research  and 
Education  Center,  99  Pacific  Street, 
Building  455E,  Monterey,  CA  93940-2481. 

The  inquiry  must  include  name  and 
Social  Security  Number. 

CONTESTING  RECORDS  PROCEDURES: 

The  Office  of  the  Secretary  of  Defense 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
OSD  determinations  are  published  in 
OSD  Administrative  Instruction  No.  81, 
"OSD  Privacy  Program";  32  CFR  part 
311;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
newspaper  and  magazine  articles  and 
similar  open  source  documents. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  91-28936  Filed  12-2-91.  8:45  am) 

BILUNQ  CODE  3S10-01-M 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

Construction  ProductivJty 
Advancement  Research  (CPAR) 
Program 

agency:  Corps  of  Engineers, 
Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

summary:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  of  a 
program  of  cost-shared  research, 
development  and  technology  transfer 
(R&D)  projects  between  the  U.S.  Army 
Corps  of  Engineers  (Corps)  and  the  U.S. 
construction  industry.  The  purpose  of 
the  Construction  Productivity 
Advancement  Research  (CPAR) 
Program  is  to  assist  the  U.S. 
construction  industry  in  enhancing  its 
productivity  and  domestic  and 
international  competitive  position 
through  the  development  and  reduction- 
to-practice  of  advanced  technologies, 
materials  and  construction  management 
systems. 

dates:  Effective  date  is  December  2, 
1991.  Proposals  will  be  accepted  until 
February  28, 1992. 

ADDRESSES:  Proposals  for  the  Fiscal 
Year  1992  CPAR  Program  should  be 
submitted  to  the  Corps  laboratories 
identified  in  the  CPAR  Guidelines  for 
Participation,  dated  December  1991. 
Copies  of  the  Guidelines  may  be 
obtained  by  writing  to:  HQUSACE,  Attn: 
CERD-C;  20  Massachusetts  Avenue, 
NW.;  Washington,  DC  20314-1000,  or  by 
calling  (202)  272-0257. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jesse  A.  Pfeiffer,  Jr.,  P.E.; 
HQUSACE,  CERD-C:  20  Massachusetts 
Avenue,  NW.;  Washington,  DC  20314- 
1000,  or  call  (202)  272-1846  or  272-0257. 
SUPPLEMENTARY  INFORMATION:  CPAR  is 
a  cost-shared  partnership  between  the 
Corps,  the  U.S.  construction  industry 
(contractors,  equipment  and  material 
suppliers,  architects,  engineers,  financial 
organizations),  public  and  private 
foundations,  non-profit  organizations, 
academic  institutions,  state  and  local 
governments  and  other  entities  who  are 
interested  in  enhancing  construction 
productivity  and  competitiveness.  CPAR 
was  created  to  help  the  domestic 
construction  industry  improve 
productivity  and  regain  its  competitive 


edge  nationally  and  internationally  by 
building  on  the  foundation  of  the 
existing  Corps  Construction  R&D 
Program  and  laboratory  resources 
through  an  expansion  and  leveraging 
effect  that  cost-shared  partnerships 
provide.  The  objective  of  CPAR  is  to 
facilitate  research,  development  and 
application  of  advanced  technologies 
through  cooperative  R&D,  field 
demonstration,  licensing  agreements 
and  other  means  of  Commercialization, 
technology  transfer  and  reduction-to- 
practice.  Advancing  the  productivity 
and  competitiveness  of  the  U.S. 
construction  industry  will  provide 
savings  in  construction  costs  for  the 
Government  and  U.S.  industries,  and 
result  in  a  boost  to  the  U.S.  economy  in 
general.  R&D  efforts  conducted  under 
CPAR  will  be  based  on  proposals 
received  from  U.S.  construction  industry 
entities  and  others,  as  noted  above, 
which  can  be  addressed  effectively  by  a 
partnership  and  which  will  benefit  both 
the  Corps  and  the  construction  industry. 

Participation  in  CPAR  is  open  to  any 
U.S.  private  firms,  including 
corporations,  partnerships,  limited 
partnerships  and  industrial  development 
organizations;  public  and  private 
foundations;  academic  institutions;  non- 
profit organizations;  units  of  State  and 
local  governments;  and  others  who  have 
an  interest  in  and  the  capability  to 
address  CPAR  objectives.  As  provided 
by  law,  special  consideration  will  be 
given  to  small  business  firms  and 
consortia  involving  small  business  firms. 
Preference  will  be  given  to  business 
units  located  in  the  United  States  that 
agree  to  substantially  manufacture  and 
apply  the  products  in  the  United  States. 
Consideration  will  be  given  to  a 
potential  partner  that  is  subject  to  the 
control  of  a  foreign  company  or 
government  if  that  foreign  government 
permits  the  U.S.  agencies,  organizations, 
or  other  persons  to  enter  into 
cooperative  research  and  development 
agreements  and  licensing  agreements. 

The  cost  of  each  CPAR  project  will  be 
shared  by  the  Corps  and  the 
construction  industry  partner(s). 
Specific  cost-sharing  terms  will  be 
defined  for  each  proposed  project  prior 
to  submission  of  the  proposal  to  Corps 
Headquarters  (HQUSACE)  for  approval. 
"In-kind"  services  and/or  use  of 
facilities  may  be  considered  in  arriving 
at  a  cost-sharing  agreement.  As  required 
by  law,  not  more  than  fifty  (50)  percent 
of  the  total  cost  of  a  CPAR  project  will 
be  provided  by  the  Corps  and  not  less 
than  five  (5)  percent  of  the  construction 
industry  partner's  share  of  the  cost  must 
be  contributed  in  cash.  The  Corps  and 
the  U.S.  construction  industry  partner(s) 
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edge  nationally  and  internationally  by 
building  on  the  foundation  of  the 
existing  Corps  Construction  R&D 
Program  and  laboratory  resources 
through  an  expansion  and  leveraging 
effect  that  cost-shared  partnerships 
provide.  The  objective  of  CPAR  is  to 
facilitate  research,  development  and 
application  of  advanced  technologies 
through  cooperative  R&D,  field 
demonstration,  licensing  agreements 
and  other  means  of  Commercialization, 
technology  transfer  and  reduction-to- 
practice.  Advancing  the  productivity 
and  competitiveness  of  the  U.S. 
construction  industry  will  provide 
savings  in  construction  costs  for  the 
Government  and  U.S.  industries,  and 
result  in  a  boost  to  the  U.S.  economy  in 
general.  R&D  efforts  conducted  under 
CPAR  will  be  based  on  proposals 
received  from  U.S.  construction  industry 
entities  and  others,  as  noted  above, 
which  can  be  addressed  effectively  by  a 
partnership  and  which  will  benefit  both 
the  Corps  and  the  construction  industry. 

Participation  in  CPAR  is  open  to  any 
U.S.  private  firms,  including 
corporations,  partnerships,  limited 
partnerships  and  industrial  development 
organizations;  public  and  private 
foundations;  academic  institutions;  non- 
profit organizations;  units  of  State  and 
local  governments;  and  others  who  have 
an  interest  in  and  the  capability  to 
address  CPAR  objectives.  As  provided 
by  law.  special  consideration  will  be 
given  to  small  business  firms  and 
consortia  involving  small  business  firms. 
Preference  will  be  given  to  business 
units  located  in  the  United  States  that 
agree  to  substantially  manufacture  and 
apply  the  products  in  the  United  States. 
Consideration  will  be  given  to  a 
potential  partner  that  is  subject  to  the 
control  of  a  foreign  company  or 
government  if  that  foreign  government 
permits  the  U.S.  agencies,  organizations, 
or  other  persons  to  enter  into 
cooperative  research  and  development 
agreements  and  licensing  agreements. 

The  cost  of  each  CPAR  project  will  be 
shared  by  the  Corps  and  the 
construction  industry  partner(s). 
Specific  cost-sharing  terms  will  be 
defined  for  each  proposed  project  prior 
to  submission  of  the  proposal  to  Corps 
Headquarters  (HQUSACE)  for  approval. 
"In-kind"  services  and/or  use  of 
facilities  may  be  considered  in  arriving 
at  a  cost-sharing  agreement.  As  required 
by  law,  not  more  than  fifty  (50)  percent 
of  the  total  cost  of  a  CPAR  project  will 
be  provided  by  the  Corps  and  not  less 
than  five  (5)  percent  of  the  construction 
industry  partner's  share  of  the  cost  must 
be  contributed  in  cash.  The  Corps  and 
the  U.S.  construction  industry  partner(s) 
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may  each  contribute  personnel,  services, 
facilities,  property,  patent  licenses  (or 
assignment  or  options  to  the  patent 
license)  and  money.  No  costs  previously 
incurred  by  the  Corps  or  the 
construction  industry  partner(s)  on  the 
subject  matter  of  the  CPAR  project  may 
be  recovered  in  the  cost-sharing 
agreement. 

A  CPAR  Cooperative  Research  and 
Development  Agreement  (CPAR-CRDA) 
specific  to  each  project  will  be 
negotiated  between  the  Corps  and  the 
U.S.  construction  industry  partner(s). 
The  CPAR-CRDA  is  defined  by  law  as 
neither  a  procurement  contract  nor  an 
assistance  agreement  (grant  or 
cooperative  agreement).  The  CPAR- 
CRDA  will  contain,  in  addition  to  the 
cost-sharing  terms,  all  other  conditions 
and  responsibilities  necessary  to 
complete  the  project  and 
commercialize/transfer  the  technology, 
including  rights  to  inventions.  It  is 
anticipated  that  one  of  the  most 
effective  ways  of  assuring  the  new 
technology  is  disseminated  to  the  public 
is  to  provide  the  U.S.  construction 
industry  partnerfs)  with  a  proprietary 
"ownership"  interest  in  the  new 
technology.  Therefore,  to  the  extent 
permitted  by  law,  the  Corps  will 
generally  grant  to  the  industry  partner(s) 
an  option  to  licenses  or  assignments  for 
any  intellectual  property  made  in  whole 
or  in  part  by  a  Federal  employee  under 
the  CPAR-CRDA,  retaining  a  non- 
transferable, irrevocable,  paid-up 
license  to  practice  the  invention  or  have 
the  invention  practiced  throughout  the 
world  on  behalf  of  the  Government.  The 
Corps  may,  without  further  notice  to 
others,  agree  to  negotiate  an  exclusive 
license  or  waive  title  to  intellectual 
property  if  such  actions  would  facilitate 
commercialization  and  use  of  the 
technology.  To  the  greatest  extent 
possible  and  appropriate,  licensing  and 
assignments  will  be  on  a  non-exclusive 
basis.  In  some  cases,  where  appropriate, 
royalties  will  be  negotiated  and 
collected  by  the  Government  in 
exchange  for  such  licenses  or 
assignments. 

CPAR  is  designed  to  promote  and 
assist  in  the  advancement  of  ideas  and 
technology  which  will  have  a  direct, 
positive  impact  on  construction 
productivity  and  Corps  mission 
accomplishment.  CPAR  is  focused  on 
four  major  areas:  planning  and  design 
improvement,  improved  construction 
site  productivity,  advanced  materials, 
and  innovative  methods  to 
commercialize  and  transfer  R&D 
products  to  the  construction  industry. 
However,  any  idea  for  improving 
construction  productivity  will  be 


considered.  Ideas  that  cannot  define  a 
direct  and  demonstrable  link  to  the 
advancement  of  construction 
productivity  will  not  be  accepted  into 
the  CPAR  Program.  Areas  of  interest 
include,  but  are  not  limited  to: 

Planning  and  Design  Improvement 

•  Total  Integrated  Design  Systems. 

•  Computer-Aided  Planning  and 
Engineering  Tools. 

•  Computer-Aided  Design  Systems. 

•  Advanced  Site  Investigation 
Technology. 

•  Knowledge-Based  Cost  Estimating 
Systems. 

•  Expert  Systems/Artificial 
Intelligence. 

•  Materials  Selection  Systems. 

•  Advanced  Technology  Selection 
Systems. 

Improved  Construction  Site  Productivity 

•  Computer-Aided  Construction 
Management  Systems. 

•  Automated  Construction/Robotics. 

•  Automated  Inspection  and  Quality 
Control. 

•  Advanced  Excavating  and 
Tunneling. 

Marine  Construction 

•  Cold  Weather  Construction. 

•  Construction  Management  Methods. 

•  Expert  Systems. 

•  Materials  Handling. 

Advanced  Materials 

•  High-Performance  Cementitious 
Materials. 

•  Structural  Polymers. 

•  Advanced  Ceramics. 

•  Metal  Matrix  Composites. 

•  Advanced  Fabrication  Systems. 

•  Coatings.  Adhesives/Fasteners. 

•  Geomodifiers/Geotextiles. 

Commercialization/Technology  Transfer 
Innovation 

•  User-Based  Technology  Transfer 
Processes. 

•  Technical  Support  Services. 

•  Skills  Upgrading  Methods. 

•  Information  Exchange  Systems. 

Proposal  Review  Process 

Proposals  received  by  the  Corps 
laboratories  which  meet  CPAR  criteria 
may  be  discussed  and  further 
developed,  as  necessary,  by  the 
laboratory  and  construction  industry 
partner(s).  The  following  criteria  will  be 
used  to  evaluate  the  proposals.  The  first 
two  evaluation  factors  are  of  equal 
importance  and  are  more  significant 
than  the  remaining  factors,  which  are 
listed  in  descending  order  of 
importance: 


1.  Potential  Impact  On  U.S. 
Construction  Industry  Productivity 

High — Technological  advancement 
which  would  have  major  beneficial 
impact  on  current  construction  industry 
processes,  materials  and/or  equipment 
and  will  have  a  demonstrable  major 
beneficial  impact  on  construction 
industry  productivity  and  effectiveness. 

Medium — Technological  advancement 
which  would  improve  on  and/or 
demonstrate  currently  available 
processes,  materials  and/or  equipment 
not  in  wide-spread  construction  industry 
use  and  which  would  have  a 
demonstrable  beneficial  impact  on 
construction  industry  productivity  and 
effectiveness. 

Low — Technological  advancement 
which  would  upgrade  construction 
industry  processes,  materials  and/or 
equipment  in  current  use  and  which 
would  have  a  limited  but  beneficial 
impact  on  construction  industry 
productivity  and  effectiveness. 

2.  Potential  Impact  on  the  Corps  of 
Engineers 

High — Technological  advancement 
which  would  be  a  major  improvement  in 
technology  and  procedures  currently 
used  by  the  Crops  and  which  would 
have  a  demonstrable  major  beneficial 
impact  on  the  Corps. 

Medium — Technological  advancement 
which  would  significantly  improve 
currently  used  Corps  technology  and 
procedures  and  which  would  result  in 
demonstrable  benefits  for  the  Corps. 

Low — Technological  innovation  which 
would  upgrade  current  Corps  standard 
technology  and  procedures  and  which 
would  have  a  limited  but  beneficial 
impact  on  the  Crops. 

3.  Commercialization/Technology 
Transfer 

High— Plan/concepts  stated  for 
broad-scale  use/adoption  of  the  product 
by  non-Federal  and  Federal 
organizations  and  the  production/ 
marketing/dissemination  of  the  product 
by  the  non-Federal  partners). 

Medium— Plans/concepts  stated  for 
some  beneficial  use/adoption  of  the 
product  by  non-Federal  and  Federal 
organizations. 

Low — Plans/concepts  stated  for 
limited  but  beneficial  use/adoption  of 
the  product  by  non-Federal  and  Federal 
organizations. 

4.  Ease  of  Adoption 

High — Technology  provides 
construction  industry  productivity  and 
effectiveness  improvement  with  minimal 
equipment,  training,  materials  and 
operating  costs  beyond  the  cost  of 
current  practice. 

Medium— Technology  provides 
construction  industry  productivity  and 
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effectiveness  improvements,  but 
requires  moderate  additional  equipment, 
training,  materials,  and  operating  costs 
beyond  the  cost  of  current  practice. 

5.  Probability  of  Achieving  Projected 
Productivity  and  Effectiveness 
Enhancement 

High — Some  risk,  requires  innovative 
application  of  current  knowledge,  high 
probability  of  success. 

Medium — Moderate  risk,  concepts 
exist  but  are  unproven.  good  probability 
of  success. 

Low — High  risk,  basic  concepts  must 
be  developed  and  proven,  uncertain 
probability  of  success. 

6.  Project  Duration 
High — Project,  including 

demonstration  of  benefits,  can  be 
completed  in  3  years  or  less.  Medium — 
Project,  including  demonstration  of 
benefits,  can  be  completed  in  4  years  or 
less. 

Low — Project,  including 
demonstration  of  benefits,  will  require 
more  than  4  years  to  complete. 

7.  R&D  Investment 

High — Project  will  obligate  the  Corps 
to  invest  less  than  $300,000  per  year. 

Medium — Project  will  obligate  the 
Corps  to  invest  between  $300,000  and 
$500,000  per  year. 

Low — Project  will  obligate  the  Corps 
to  invest  more  than  $500,000  per  year. 

After  discussions  between  the 
laboratory  and  the  construction  industry 
partnerfs),  a  CPAR  Executive  Summary 
of  the  proposal  will  be  prepared  by  the 
laboratory.  The  Executive  Summary  will 
contain  all  expected  costs  and 
costsharing  arrangements,  time  needed 
to  complete,  specific  end  product(s), 
proposed  commercialization/technology 
transfer  plan,  and  expected  benefits  to 
the  U.S.  construction  industry  and  the 
Corps. 

Corps  laboratories  will  submit  their 
recommended  Executive  Summaries  to 
HQUSACE  for  consideration  under  the 
CPAR  Program.  The  CPAR  Executive 
Summaries  will  be  reviewed  and 
recommendations  made  by  the  CPAR 
Executive  Committee  in  HQUSACE.  The 
CPAR  Executive  Committee  is 
composed  of  senior-level  HQUSACE 
managers.  The  Director  of  Civil  Works. 
HQUSACE,  will  act  on  the 
recommendations  of  the  Executive 
Committee  in  approving  the  annual 
CPAR  program. 

All  information  and  data  furnished  by 
the  potential  construction  industry 
partner(s)  will  be  used  for  evaluation 
purposes  only  and  will  be  safeguarded 
from  unauthorized  disclosure  in 
accordance  with  applicable  laws. 


Protection  of  information  during  and 
after  completion  of  a  CPAR  project  will 
be  defined  and  agreed  to  in  the  CPAR- 
CRDA.  Classified  information  and  data 
will  be  handled  in  accordance  with 
Army  regulations. 

Additional  Requirements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment.  Except  where  declared 
by  law  or  approved  by  the  head  of 
agency,  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  is 
delinquent  on  a  Federal  debt  until  the 
delinquent  account  is  made  current  or 
satisfactory  arrangements  are  made 
between  affected  agencies  and  the 
debtor.  No  award  will  be  made  to  a 
debarred  or  suspended  firm  or 
organization. 

ClassiGcation 

This  document  is  not  a  major  rule 
requiring  a  regulatory  analysis  under 
Executive  Order  12291  because  it  will 
not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  is  not  a 
major  Federal  action  requiring  an 
environmental  assessment  under  the 
National  Environment  Policy  Act.  The 
CPAR  Program  does  not  involve  the 
mandatory  payment  of  any  matching 
funds  from  a  State  or  local  government, 
and  does  not  affect  directly  any  State  or 
local  government.  Accordingly,  the 
Corps  determined  that  Executive  Order 
12372  is  not  applicable  to  CPAR.  This 
notice  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  CPAR  is  being  carried  out  under 
the  authority  of  section  7.  Water 
Resources  Development  Act  of  1988 
(Pub.  L.  100-676)  (33  U.S.C.  2313). 

Dated:  November  14, 1991. 
Dennis  C.  Cochrane, 

Colonel.  General  Staff:  Executive, 

OASAICW). 
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Intent  To  Prepare  a  Joint  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/ 
EIR)  for  ttie  Port  of  Los  Angeles  Deep- 
Draft  Navigation  Feasibility  Study,  Los 
Angeles  and  Long  Beach,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District  (Federal);  Port  of 
Los  Angeles  (State). 

action:  Notice  of  intent  to  prepare  a 
joint  draft  environmental  impact 
statement/environmental  impact  report 
(EIS/EIR). 

summary:  The  Proposed  Project 
involves  the  dredging  of  navigation 
channels  and  turning  basins  in  Los 
Angeles  Harbor,  California,  and  the 
placement  of  the  dredged  material  in  the 
harbor  creating  about  582  acres  of  new 
landfill  to  support  new  terminals  and 
associated  handling  and  storage 
facilities.  This  Proposed  Project 
comprises  a  portion  of  the  Ports  of  Los 
Angeles  (POLA)  and  Long  Beach  (POLB) 
2020  Master  Plan.  The  Ports'  2020 
Master  Plan  represents  a  long-range, 
comprehensive  concept  for  planned 
development  of  approximately  2400 
acres  of  new  landfill  within  the  Los 
Angeles-Long  Beach  Harbors.  The  first 
phase  of  the  2020  Plan  includes  six  (6) 
dredge  and  fill  increments.  Four  of  these 
(Increments  2,  3.  4.  and  5)  comprise  the 
proposed  Project  and  would  be 
implemented  in  the  POLA.  by  the  U.S. 
Army  Corps  of  Engineers  (Corps)  and 
POLA  in  partnership.  The  two  remaining 
(Increments  1  and  6)  are  associated  with 
the  POLB;  however,  the  POLB  has 
decided  not  to  participate  in  the 
Proposed  Project  and  plans  to  proceed 
with  POLB  development  without  Federal 
financial  assistance.  Therefore,  the  two 
POLB  increments  are  not  part  of  the 
Proposed  Project,  but  will  be  considered 
in  the  cumulative  impacts  analyses. 

The  primary  purpose  of  the  EIS/EIR  is 
to  assess  the  potential  environmental 
impacts  associated  with  the  proposed 
navigation  improvements,  the  582  acres 
of  new  landfill,  and  potential  mitigation 
measures.  The  Corps  will  serve  as  the 
Federal  Lead  Agency  consistent  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  Port  of  Los  Angeles  is  the 
non-Federal  sponsor  of  the  Deep-Draft 
Navigation  Feasibility  Study  and  will 
serve  as  the  State  Lead  Agency 
consistent  with  the  California 
Environmental  Quality  Act  (CEQA). 
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Intent  To  Prepare  a  Joint  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/ 
EIR)  for  ttie  Port  of  Los  Angeles  Deep- 
Draft  Navigation  Feasibility  Study,  Los 
Angeles  and  Long  Beach,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District  (Federal);  Port  of 
Los  Angeles  (State). 

action:  Notice  of  intent  to  prepare  a 
joint  draft  environmental  Impact 
statement/environmental  impact  report 
(EIS/EIR). 

summary:  The  Proposed  Project 
involves  the  dredging  of  navigation 
channels  and  turning  basins  in  Los 
Angeles  Harbor,  California,  and  the 
placement  of  the  dredged  material  in  the 
harbor  creating  about  582  acres  of  new 
landfill  to  support  new  terminals  and 
associated  handling  and  storage 
facilities.  This  Proposed  Project 
comprises  a  portion  of  the  Ports  of  Los 
Angeles  (POLA)  and  Long  Beach  (POLB) 
2020  Master  Plan.  The  Ports'  2020 
Master  Plan  represents  a  long-range, 
comprehensive  concept  for  planned 
development  of  approximately  2400 
acres  of  new  landfill  within  the  Los 
Angeles-Long  Beach  Harbors.  The  first 
phase  of  the  2020  Plan  includes  six  (6) 
dredge  and  fill  increments.  Four  of  these 
(Increments  2,  3,  4,  and  5)  comprise  the 
proposed  Project  and  would  be 
implemented  in  the  POLA.  by  the  U.S. 
Army  Corps  of  Engineers  (Corps)  and 
POLA  in  partnership.  The  two  remaining 
(Increments  1  and  6)  are  associated  with 
the  POLB;  however,  the  POLB  has 
decided  not  to  participate  in  the 
Proposed  Project  and  plans  to  proceed 
with  POLB  development  without  Federal 
financial  assistance.  Therefore,  the  two 
POLB  increments  are  not  part  of  the 
Proposed  Project,  but  will  be  considered 
in  the  cumulative  impacts  analyses. 

The  primary  purpose  of  the  EIS/EIR  is 
to  assess  the  potential  environmental 
impacts  associated  with  the  proposed 
navigation  improvements,  the  582  acres 
of  new  landfill,  and  potential  mitigation 
measures.  The  Corps  will  serve  as  the 
Federal  Lead  Agency  consistent  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  Port  of  Los  Angeles  is  the 
non-Federal  sponsor  of  the  Deep-Draft 
Navigation  Feasibility  Study  and  will 
serve  as  the  State  Lead  Agency 
consistent  with  the  California 
Environmental  QuaUty  Act  (CEQA). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Charles  S.  Thomas.  Attn:  Mr. 
Frank  Piccola,  Environmental  Resources 
Branch.  U.S.  Army  Corps  of  Engineers. 
300  North  Los  Angeles  Street.  Los 
Angeles.  California  90012-2325." (213) 
894-0244. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  primary  purpose  of  the  proposed 
deep-draft  navigation  project  is  the 
modification  of  existing  navigation 
channels  and  turning  basins,  the 
creation  of  new  navigation  channels  to 
existing  lands,  and  to  provide  navigation 
improvements  needed  to  meet  existing 
and  estimate  demands  on  the  port 
facilities  consistent  with  the  2020  Master 
Plan.  The  Port  of  Long  Beach  has 
withdrawn  as  a  participant  in  the 
proposed  Federal  project,  but  continues 
to  support  the  2020  Master  Plan. 

The  Proposed  Project  would  require 
dredging  in  San  Pedro  Bay  and 
placement  of  the  dredged  material  in  the 
Los  Angeles  Harbor  to  create 
approximately  582  acres  of  new  landfill. 
The  dredge  and  fill  project  for  channels 
and  creation  of  new  lands  would  be 
constructed  in  four  (4)  increments 
through  the  year  2005.  The  project  scope 
also  includes  the  public  agency  actions 
required  to  amend  local  plans  and  to 
comply  with  state  and  Federal  law  and 
environmental  regulatory  programs.  The 
582  acres  of  landfill  would  require 
specific  approval  by  the  Corps. 

2.  Study  Alternatives 

The  EIS/EIR  will  address  various 
alternatives  in  addition  to  the  Proposed 
Project,  including  but  not  limited  to  the 
following: 

A.  No  Action 

This  alternative  assumes  that  no 
channel  improvements  or  landfill 
improvements  will  be  made  within  the 
harbor.  i(  also  assumes  that  all  existing 
terminals  and  new  terminals  developed 
on  existing  undeveloped  Port  lands  will 
be  operating  at  Maximum  Practicable 
Capacity  (MPC).  Cargo  handling 
capacity  would  be  maximized  at 
existing  terminals  and  the  use  of 
existing  land  would  be  optimized.  When 
♦he  MPC  of  the  Port  has  been  reached, 
the  remaining  capacity  would  be 
diverted  to  other  west  coast  ports. 

B.  Inland  Expansion 

This  alternative  assumes  that 
construction  of  certain  terminal  facilities 
inland  from  the  existing  port  area  would 
occur  when  the  MPC  of  the  POLA  is 
exceeded. 


C  Expansion  Outside  the  Breakwater 

This  alternative  assumes  construction 
of  new  channels  and  landfills  outside 
the  protected  waters  of  the  harbor.  New 
facilities  required  due  to  the  exceedance 
of  the  MPC  would  occur  on  these 
landfills. 

D.  Expansion  of  Other  Ports 

This  alternative  assumes  the  diversion 
of  cargo  from  the  POLA  to  other  west 
coast  ports.  Based  on  the  types  and 
destination  of  cargo,  expansion  of  these 
west  coast  ports  may  also  be  necessary 
to  accommodate  the  increase  in 
throughput. 

E.  Dredge  Only 

This  alternative  assumes  deepening  of 
existing  navigation  channels  and  harbor 
areas  to  provide  channel  depths  and 
turning  basins  necessary  to  serve 
existing  terminals  and  underutilized, 
existing  lands  which  would  be 
developed  for  terminal  use.  Disposal  of 
the  dredged  material  would  involve 
either  disposal  via  nearby  beach 
replenishment  or  an  ocean  disposal  site, 
rather  than  at  the  proposed  landfill 
locations  within  the  harbor. 

F.  Reduced  Dredge  and  Landfill 

This  alternative  assumes  that 
navigation  channels  would  be  dredged 
in  three  (3)  construction  increments  and 
the  resultant  drddged  material  would  be 
utilized  to  construct  approximately  228 
acres  of  new  landfill.  The  remaining 
quantity  of  dredged  material  would  be 
disposed  of  at  an  approved  offshore  site. 
The  new  landfill  areas  and  deepened 
channels  would  accommodate  a  portion 
of  the  forecasted  future  cargo  growth, 
but  not  all. 

3.  Scoping  Process 

The  purpose  of  this  Notice  is  to  advise 
interested  persons  of  recent  changes  in 
the  scope  of  effort;  not  to  reinitiate  the 
process  or  solicit  new  comment.  One 
significant  change  in  project  scope  since 
the  release  of  the  Preliminaiy  Draft 
Environmental  Impact  Statement/Report 
(PDEIS/EIR)  has  been  the  withdrawal  of 
the  Port  of  Long  Beach  from 
participation  in  the  Proposed  Project. 
Another  change,  based  on  comments 
received  during  the  public  review  period 
for  the  PDEIS/EIR,  is  the  reduced  scope 
of  the  Proposed  Project  itself,  resulting 
in  the  proposed  dredging  and  filling  of 
582  acres  rather  than  1400  acres  as 
previously  pursued.  If  approved,  this 
would  allow  for  meeting  current  and 
estimated  demands  consistent  with  the 
2020  Master  Plan  and  the  EIS/EIR  would 
provide  a  basis  for  future  related  port 
expansion  and  subsequent  NEPA  and 
CEQA  analyses  and  documentation. 


Another  Draft  EIS/EIR  will  be  released 
for  public  review  and  comment  after 
these  changes  have  been  evaluated. 

Potentially  significant  issues 
identified  to  date  include  impacts  to  air 
quality,  oceanographic  and  water 
resources,  geology  and  seismicity.  public 
services  and  utilities,  transportation  and 
circulation,  biological  resources  and 
endangered  species,  land  and  water  use. 
recreation,  energy,  public  health  and 
safety,  aesthetics  including  light  and 
glare,  noise,  socioeconomic,  and  cultural 
resources.  The  pending  Draft  EIS/EIR 
will  include  the  analysis  of  the  above 
Proposed  Project  and  alternatives; 
measures  to  avoid,  minimize  and/or 
mitigate  for  significant  impacts  which 
may  result  from  project  implementation; 
and  the  cumulative  effects  of  the 
proposed  action  on  the  region. 

Scoping  meetings  are  not  scheduled 
for  this  action.  This  action  (NOI)  is 
intended  to  supplement  the  original 
scoping  process  for  the  Feasibility  Study 
and  EIS/EIR  initiated  in  1986,  the 
PDEIS/EIR  (September  1990)  Notice  of 
Availability  and  public  comment  period, 
which  serve  to  meet  the  requirements  of 
NEPA  and  other  pertinent 
environmental  law.  During  the  previous 
scoping/NEPA  process,  public  and 
agency  comments  were  received  and 
reviewed.  Those  comments  will  be 
considered  in  the  revised  Draft  EIS/EIR. 
This  NOI  does  not  serve  as  public  notice 
for  any  section  404  permit  actions. 

An  extensive  mailing  list  is  being 
developed  which  includes  Federal,  state, 
and  local  agencies  and  other  interested 
public  and  private  organizations  and 
persons.  Formal  coordination  with 
appropriate  Federal.  State,  and  local 
agencies  will  be  conducted  according  to 
the  requirements  of  NEPA  and  other 
applicable  law. 

4.  Public  Meeting(s) 

A  Public  Meeting(s)  will  be  held 
during  the  review  period  of  the  Draft 
EIS/EIR.  Specific  meeting  date(s). 
time(s).  and  place(8)  will  be  published  in 
local  newspapers  and  furnished  to  those 
on  the  mailing  list. 

5.  Availability  of  the  Draft  EIS/EIR 

The  Draft  EIS/EIR  is  expected  to  be 
available  to  the  public  in  March  1992. 

Dated;  November  15. 1991. 
Charles  S.  Thomas, 
Colonel.  Corps  of  Engineers,  District 
Engineer 
(FR  Doc.  91-28778  Filed  12-2-91:  8:45  am] 
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Defense  Contract  Audit  Agency 

PHvacy  Act  of  1974;  New  Record 
System 

agency:  Defense  Contract  Audit 

Agency.  DOD. 

ACTION:  Addition  of  a  system  of  records. 

SUMMARY:  The  Defense  Contract  Audit 
Agency  proposes  to  add  a  system  of 
records  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  The 
record  system  notice  for  the  new  system 
is  set  forth  below. 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
January  2, 1992.  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  any  comments  to  Mr. 
Dave  Henshall.  ATTN:  CMR.  Defense 
Contract  Audit  Agency,  Cam.eron 
Station.  Alexandri-i,  V.A  22304-6178. 
Telephone  (202)  274-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Contract  Audit  Agency  systems 
of  records,  as  prescribed  by  the  Privacy 
Act  of  1974  (5  U.S.C.  552al,  have  been 
published  in  the  Federal  Register  as 
follows: 

50  FR  22943.  May  29. 1985  (DoD  Compilation 
changes  follow) 

51  KR  18017.  May  16, 1986 
54  FR  37360,  Sep.  8, 1989 
54FR43316,  Oct.  24, 1989 

54  FR  46756,  Nov.  7, 1969 

55  FR  8818,  Feb.  27. 1990 
55  FR  21917.  May  30, 1990 

55  FR  36847.  Sep.  7. 1990 
5t  FR  40004.  Oct.  1, 1990 

56  FR  23880,  May  24. 1991 
56  FR  46163.  Sep.  10, 1991 

A  new  system  report,  as  required  by  5 
U.S.C.  522a(r)  of  the  privacy  Act,  was 
submitted  on  November  20, 1991.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12. 1985  (50  FR  52738. 
December  24, 1985). 

Dated:  November  27. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

RDCAA  201.01 

SYSTEM  NAME: 

Individual  Access  Files. 

SVSTEM  location: 

Headquarters,  Defense  Contract  Audit 


Agency.  Personnel  and  Security 
Division.  Cameron  Station.  Alexandria. 
VA  22304-«178. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SVSTEM: 

DCAA  personnel,  contractor 
employees,  and  individuals  granted  or 
denied  access  to  DCAA  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the  request  for 
authorization,  issue,  receipt,  surrender, 
withdrawal  and  accountability 
pertaining  to  identification  cards,  to 
include  application  forms,  photographs, 
and  related  papers. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  21  of  the  Internal  Security  Act 
1950  (50  U.S.C.  781.  et  seq);  Department 
of  Defense  Directives  5200.8  and  5105.36 
which  assign  to  the  Director,  DCAA  the 
responsibility  for  protection  of  property 
and  facilities  under  his  control;  and 
Executive  Order  9397. 

PURPOSE(S): 

Information  is  maintained  and  used  to 
adequately  control  access  to  and 
movement  on  DCA.^  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STOfllNO, 
RETRIEVmO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

8TORAOE: 

Paper  records  in  file  folders, 
application  cards,  and  index  cards. 

RETRIEVABILmr: 

Retrieved  alphabetically  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  DCAA 
personnel. 

RETENTION  AND  disposal: 

Records  are  destroyed  one  year  after 
termination  or  transfer  of  person 
granted  access,  except  that  individual 
identification  cards  and  photographs 
will  be  destroyed  upon  revocation, 
expiration  or  cancellation. 

SYSTEM  MANAOER<8)  AND  ADOflESS(ES): 

Headquarters,  Defense  Contract  Audit 
Agency  (DCAA),  Personnel  and  Security 


Division,  Cameron  Station.  Alexandria, 
VA  22304-6178. 
NOTIFKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to 
Headquarters.  Defense  Contract  Audit 
Agency  (DCAA).  Personnel  and  Security 
Division.  Cameron  Station,  Alexandria, 
VA  22304-6178. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  Headquarters. 
Defense  Contract  Audit  Agency 
(DCAA),  Personnel  and  Security 
Division.  Cameron  Station,  Alexandria, 
VA  22304-6178. 

Written  requests  for  information 
should  contain  the  full  name,  current 
address  and  telephone  numbers  of  the 
individual.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is, 
driver's  license,  employing  office 
identification  card,  and  give  some 
verbal  information  that  could  be  verified 
with  the  file. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Contract  Audit  Agency 
rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DCAA  5410.10,  DCAA 
Privacy  Act  Programs;  32  CFR  part  317; 
or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  applying  for  identification 
cards  and  security  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  91-28937  Filed  12-2-91:  8:45  am) 

aiUJNO  CODE  3810-01-M 


Department  of  ttie  Navy 

Intent  To  Prepare  a  Programmatic 
Environmental  Impact  Statement  for 
Disposal  of  Dredged  Material  From 
Related  Navy  Dredging  Projects  in  San 
Diego  Bay,  San  Oiego,  CA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Programmatic 
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Division,  Cameron  Station,  Alexandria, 
VA  22304-6178. 

NOnfKATtON  PftOCEOUftE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to 
Headquarters.  Defense  Contract  Audit 
Agency  (DCAA).  Personnel  and  Security 
Division.  Cameron  Station,  Alexandria, 
VA  22304-6178. 

RECORD  ACCESS  PflOCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  Headquarters. 
Defense  Contract  Audit  Agency 
(DCAA),  Personnel  and  Security 
Division,  Cameron  Station,  Alexandria. 
VA  22304-6178. 

Written  requests  for  information 
should  contain  the  full  name,  current 
address  and  telephone  numbers  of  the 
individual.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is. 
driver's  license,  employing  office 
identification  card,  and  give  some 
verbal  information  that  could  be  verified 
with  the  file. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Contract  Audit  Agency 
rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DCAA  5410.10,  DCAA 
Privacy  Act  Programs;  32  CFR  part  317; 
or  may  be  obtained  from  the  system 
manager. 

RECOftO  SOURCE  CATEOOAIES: 

Individuals  applying  for  identification 
cards  and  security  personnel.  ^ 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  91-28937  Filed  12-2-91:  B:45  am) 
aiujNQCOOE  aaio-ei-M 


Department  of  the  Navy 

Intent  To  Prepare  a  Programmatic 
Environmental  Impact  Statement  for 
Disposal  Of  Dredged  Material  From 
Related  Navy  Dredging  Projects  in  San 
Diego  Bay,  San  Oiego,  CA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1300-1506),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Programmatic 


Environmental  Impact  Statement  (PEIS) 
for  dredged  material  disposal  related  to 
future  Navy  dredging  projects  in  San 
Diego  Bay,  San  Diego,  California. 

This  PEIS  is  being  undertaken  in 
response  to  inquiries  from  numerous 
federal,  state,  and  local  agencies 
regarding  U.S.  Navy  plans  for  future 
dredging  projects  in  San  Diego  Bay.  The 
objectives  of  this  project  will  be  to: 

(1)  Identify  candidate  sites  for  future 
disposal  of  dredged  material, 

(2)  Broadly  assess  the  existing 
environments  of  these  candidate  sites 
and  evaluate  the  environmental 
consequences  of  using  them  for  disposal, 
and 

(3)  Develop  a  planning  methodology  to 
select  candidate  disposal  sites  after  the 
material  characteristics  of  a  specific 
dredging  project  are  known. 

The  completed  PEIS  document  will 
comprise  Tier  I  of  a  two-tiered  NEPA 
process.  Tier  II  environmental  studies/ 
documentation  will  be  accomplished  for 
future,  individual  dredging  projects. 

Eight  tentative  Navy  dredging  projects 
in  San  Diego  Bay  have  been  identified. 
The  tentative  projects  are  located  at 
Naval  Air  Station  North  Island:  Naval 
Amphibious  Base.  Coronado;  Naval 
Supply  Center  Pier.  San  Diego;  and 
Naval  Station.  San  Diego. 

Dredged  material  disposal 
alternatives  being  considered  are  open 
ocean  disposal,  in-bay  disposal,  upland 
disposal,  and  the  no  action  alternative. 
Environmental  impacts  of  the  disposal 
of  dredged  material  at  these  alternative 
locations  shall  be  in  the  PEIS. 

The  Navy  will  hold  a  public  scoping 
meeting  on  December  18, 1991.  from 
7:30-9  p.m.,  in  the  Blue  Room  of 
Southwest  Division,  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Highway,  San  Diego,  California.  This 
meeting  will  be  advertised  in  San  Diego 
area  newspapers. 

A  formal  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public. 

It  is  important  that  federal,  state,  and 
local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  PEIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  PEIS  should 
address.  Written  statements  and/or 


questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  30  days 
from  the  date  of  this  publication  to  Mr. 
Lowell  Martin,  code  232LM,  telephone 
(619)  532-2991.  Southwest  Division, 
Naval  Facilities  Engineering  Command. 
Building  127, 1220  Pacific  Highway,  San 
Diego,  California  92132-5190. 

Dated:  November  27, 1991 
Wayne  T.  Baudno, 

L  T.  J  A  GC,  USNR  Alternate  Federal  Register 
Liaison  Officer. 
|FR  Doc.  91-28898  Filed  12-2-91. 8:45  am] 

WtXINQ  CODE  M1»-AE-« 


Department  of  tfie  Navy 

Navy  Resale  System  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Navy  Resale  System  Advisory 
Committee  will  meet  on  December  6, 
1991  in  Philadelphia,  Pennsylvania. 
Sessions  of  the  meeting  will  commence 
at  8  a.m.  and  8:15  a.m.  The  6:15  a.m.  to  4 
p.m.  session  will  be  closed  to  the  public 
because  it  is  likely  to  relate  solely  to 
internal  agency  personnel  rules  and 
practices;  may  disclose  trade  secrets 
and  commercial  or  financial 
information;  and,  may  involve 
information  which,  if  disclosed 
prematurely,  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  The  Secretary 
of  the  Navy  has  therefore  determined 
that  the  8:15  a.m.  to  4  p.m.  session  of  the 
meeting  be  closed  to  the  public  because 
it  will  be  concerned  with  matters  listed 
in  section  552b(c)(2),  (4),  and  (9)(B)  of 
title  5,  United  States  Code. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  Captain  N. 
Malcom.  SC,  USN,  Naval  Supply 
Systems  Command  (Sup  09B),  room  606, 
Crystal  Mall,  Building  No.  3,  Arlington, 
VA  22202,  Telephone  No.  (703)  607-0072/ 
3. 

Dated:  November  27, 1991. 
Wayoe  T.  Baucino, 

Lieutenant,  JACC,  US.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-28901  Filed  12-2-fll.  8:45  am) 

BILUNQ  CODE  M10-AE-F 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistancr,  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTKM:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  closed  meeting  of  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  ANO  TIMES:  December  12, 1991 
beginning  at  8:30  a.m.  and  ending  at  5 
p.m.;  and  December  13. 1991  beginning 
at  8:30  a.m.  and  ending  at  12  noon. 
ADDRESSES:  The  Wyndham  Bristol 
Hotel.  WiUiam  Penn  Room,  2430 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB-3, 
7th  &  D  Streets,  SW.,  Washington,  DC 
20202-7582:  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  and  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program.  The  Congress 
has  also  directed  the  Advisory 
Committee  to  provide  assistance  in 
preparing  for  the  reauthorization  of  the 
Higher  Education  Act. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  from  8:30  a.m.  to  5  p.m. 
on  December  12;  and  from  8:30  a.m.  to  12 
noon  on  December  13. 

The  meeting  will  be  closed  to  the 
public  from  8:30  a.m.  to  5  p.m.  on 
December  12  and  from  8:30  a.m.  to  12 
noon  on  December  13  to  interview 
candidates  for  the  senior  staff  position 
of  Associate  Director  to  the  Advisory 
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Committee  and  to  discuss  other 
personnel  matters.  The  proposed  agenda 
includes  (a)  opening  remarks:  (b)  an 
overview  of  the  selection  process;  (c) 
interview  of  the  candidates;  and  (d) 
discussion  of  the  candidates.  The 
ensumg  discussion  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session, 
and  such  matters  are  protected  by 
exemption  (6)  of  section  552(c)  of  title  5 
U.S.C.  The  meeting  will  be  closed  under 
the  authority  of  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C,  appendix  2)  and 
under  exemption  (6)  of  section  552b(c)  of 
the  Government  Sunshine  Act  (Public 
Law  94-409).  A  summary  of  the 
activities  at  the  closed  session  and 
related  matters  which  are  informative  to 
the  public  consistent  with  the  policy  of 
title  5  U.S.C.  552b  will  be  available  to 
the  public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  7th  and 
D  Streets,  SW..  Washington,  DC  from 
the  hours  of  9  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 
Brian  K.  Fitzgerald, 
Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  91-28855  Filed  12-2-91:  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
Invention  Available  for  License 

agency:  Office  of  the  General  Counsel, 
Department  of  Energy. 
action:  Notice  of  invention  available 
for  license. 

summary:  The  Department  of  Energy 
hereby  announces  that  U.S.  Patent  No. 
4,834,497.  entitled  "Fiber  Optic  Fluid 
Detector"  is  available  for  license,  in 
accordance  with  35  U.S.C.  207-209.  A 
copy  of  the  patent  may  be  obtained,  for 
a  modest  fee,  from  the  U.S.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

FOR  FURTHER  INFORMATION:  Robert  ). 
Marchick.  Off  of  the  Assistant  General 
Counsel  for  Intellectual  Property.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585;  Telephone  (202) 
586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 


regulations  are  contained  in  37  CFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 
Register. 

Issued  in  Washington,  DC.  on  November 
25,1991. 

John  |.  Easton,  Jr., 
General  Counsel. 

[FR  Doc.  91-28969  Filed  12-2-01;  8:45  am] 
WLUNG  COOE  MS0-01-M 

Intent  To  Develop  a  Resource 
Allocation  Support  System  for  the 
Office  of  Waste  Operations  and 
Request  for  Public  Comment 

AGENCY:  U.S.  Department  of  Energy, 
Office  of  Environmental  Restoration  and 
Waste  Management,  Office  of  Waste 
Operations. 

ACTION:  Request  for  public  comments  on 
the  development  of  a  resource  allocation 
support  system  for  the  Office  of 
Environmental  Restoration  and  Waste 
Management.  Office  of  Waste 
Operations. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  in  the  initial  stages  of 
developing  a  resource  allocation  support 
system  to  aid  in  budgetary  decisions  by 
the  Office  of  Waste  Operations  (WO). 
The  WO  program  manages  wastes  from 
DOE'S  processing,  manufacturing,  and 
research  activities  using  appropriate 
treatment,  storage,  and  disposal 
technologies.  These  wastes  must  be 
managed  in  a  way  that  protects  the 
health  and  safety  of  the  public  and 
workers  and  the  quality  of  the 
environment.  In  addition,  WO  activities 
are  being  directed  to  achieve  real 
reductions  in  the  volume  and  toxicity  of 
hazardous,  mixed,  radioactive,  and 
sanitary  wastes  generated  by  DOE's 
activities. 

Currently,  funding  allocation 
decisions  for  WO  activities  are  aided 
through  the  use  of  a  categorical  system, 
which  is  described  in  the  Five- Year  Plair 
(DOE/S-0089P,  August  1991,  pp.  174- 
175).  DOE  is  considering  a  resource 
allocation  support  system  based  on  a 
formal  decision-making  methodology, 
namely,  multiattribute  utility  analysis.  It 
is  intended  that  the  new  resource 
allocation  support  system  be  technically 
sound;  responsive  to  public  values, 
ideas,  and  concerns;  and  generally  more 
helpful  in  aiding  funding  decisions  than 
the  current  system.  DOE  requests 
comments  on  the  WO  objectives  to  be 
used  by  the  system,  and  how  the 


resource  allocation  support  system 
should  be  structured. 

DATES:  Written  comments  should  be 
postmarked  by  January  2, 1992  to  assure 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES  AND  FURTHER  INFORMATION: 

Comments  and  requests  for  additional 
information  should  be  directed  to:  Kevin 
Donovan,  EM-333,  Trevion  II,  U.S. 
Department  of  Energy,  Washington,  DC 
20585-0002;  telephone  number  (301)  903- 
7671. 

SUPPLEMENTARY  INFORMATION:  The 

resource  allocation  support  system  is 
expected  to  aid  DOE  managers  in 
evaluating  the  benefits  and  costs  of 
funding  options  at  different  WO  budget 
levels.  This  system,  a  multiattribute 
utility  process,  should  also  help  DOE 
managers  examine  tradeoffs  among 
proposed  activities  for  a  specific  WO 
budget  level.  Proposed  WO  activities 
will  be  evaluated  against  specific  WO 
objectives  that  measure  benefits  of 
performing  the  work.  The  amount  of 
funding  recommended  by  the  system  for 
each  activity  depends  on  the  degree  to 
which  the  activity  achieves  WO 
objectives.  DOE  management  would 
take  the  recommendation  into 
consideration  when  making  budgetary 
decisions. 

The  following  objectives  are  being 
considered  for  the  resource  allocation 
support  system  to  measure  benefits  and 
costs  for  different  funding  options: 
Maximize  compliance  with  applicable 
environmental  laws  and  agreements; 
minimize  health  and  safety  risks  to 
workers  and  the  public;  minimize 
environmental  impacts;  minimize  waste 
generation;  and  effectively  treat,  store, 
and  dispose  of  waste  generated  by  DOE 
programs,  such  as  Defense  Programs, 
Nuclear  Energy,  Energy  Research,  and 
Environmental  Restoration. 

DOE  is  interested  in  receiving 
comments  on  the  proposed  structure  and 
on  the  objectives  which  should  be  used. 
Paul  D.  Grinmi. 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

[FR  Doc.  91-28967  Filed  12-2-91;  8:45  amj 
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resource  allocation  support  system 
should  be  structured. 

DATES:  Written  comments  should  be 
postmarked  by  January  2. 1992  to  assure 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES  AND  FURTHER  INFORMATION: 

Comments  and  requests  for  additional 
information  should  be  directed  to:  Kevin 
Donovan,  EM-333.  Trevion  II.  U.S. 
Department  of  Energy,  Washington,  DC 
20585-0002;  telephone  number  (301)  903- 
7671. 

SUPPLEMENTARY  INFORMATION:  The 

resource  allocation  support  system  is 
expected  to  aid  DOE  managers  in 
evaluating  the  benefits  and  costs  of 
funding  options  at  different  WO  budget 
levels.  This  system,  a  multiattribute 
utility  process,  should  also  help  DOE 
managers  examine  tradeoffs  among 
proposed  activities  for  a  specific  WO 
budget  level.  Proposed  WO  activities 
will  be  evaluated  against  specific  WO 
objectives  that  measure  benefits  of 
performing  the  work.  The  amount  of 
funding  recommended  by  the  system  for 
each  activity  depends  on  the  degree  to 
which  the  activity  achieves  WO 
objectives.  DOE  management  would 
take  the  recommendation  into 
consideration  when  making  budgetary 
decisions. 

The  following  objectives  are  being 
considered  for  the  resource  allocation 
support  system  to  measure  benefits  and 
costs  for  different  funding  options: 
Maximize  compliance  with  applicable 
environmental  laws  and  agreements; 
minimize  health  and  safety  risks  to 
workers  and  the  public;  minimize 
environmental  impacts;  minimize  waste 
generation;  and  effectively  treat,  store, 
and  dispose  of  waste  generated  by  DOE 
programs,  such  as  Defense  Programs, 
Nuclear  Energy,  Energy  Research,  and 
Environmental  Restoration. 

DOE  is  interested  in  receiving 
comments  on  the  proposed  structure  and 
on  the  objectives  which  should  be  used. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 
[PR  Doc.  91-28967  Filed  12-2-91;  8:45  amj 
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ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component,  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC)):  (2) 
Collection  number(8);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.g., 
new.  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  Uie  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Conunents  must  be  filed  by 
January  2. 1992.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT 

Jay  Casselberry,  Office  of  Statistical 
Standards.  (El-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 


SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-511. 
3. 1902-0069. 

4.  Application  for  Transfer  of  Electric 
License. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Individuals  or  households,  State  or 
local  governments,  businesses  or  other 
for-profit,  non-profit  institutions,  and 
small  businesses  or  organizations. 

9.  30  respondents. 
10. 1  response. 

11.  40  hours  per  response. 

12. 1200  hours. 

13.  To  carry  out  the  requirement  of 
part  1,  sections  4(e)  and  8  of  the  Federal 
Power  Act.  These  sections  direct  that  a 
hydroelectric  license  may  be  transferred 
upon  application  executed  jointly  by  the 
parties  of  the  proposed  transfer  and  in 
agreement  with  the  FERC. 

SUtutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52,  Pub.  L  No.  93-275,  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  764(a). 
764(b),  772(b),  and  790a. 

Issued  in  Washington,  DC  November  27, 
1991. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards  Energy 
Information  Administration. 
(FR  Doc.  91-28972  Filed  12-2-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER92- 194-000.  et  al.l 

New  England  Power  Co.,  et  aU  Electric 
Rate,  Small  Power  Production,  and 
interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Co. 

[Docket  No.  ER92-194-000J 
November  22. 1991. 

Take  notice  that  on  November  20. 
1991,  New  England  Power  Company 
(NEP)  filed  three  (3)  Unit  Power 
Contracts  between  NEP  and  (1)  Central 
Vermont  Public  Service  Corporation 
(CVPS);  (2)  Fitchburg  Gas  and  Electric 
Light  Company  (Fitchburg);  and  (3) 
Chicopee  Municipal  Lighting  Plant 
(Chicopee)  for  the  sale  of  capacity  from 
NEP's  Brayton  Point  Unit  4  beginning 
November  1, 1991. 

NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Contracts  can  be  made  effective 


and  terminated  in  accordance  with  their 
terms. 

Comment  date:  December  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER92-195-000) 
November  22, 1991. 

Take  notice  that  on  November  20, 
1991,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk) 
tendered  for  fihng  a  proposed  change  to 
Niagara  Mohawk  Rate  Schedule  No.  176, 
an  agreement  between  Niagara  Mohawk 
and  the  Rochester  Gas  &  Electric 
Corporation. 

Rate  Schedule  No.  176  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  RG&E.  The  proposed  change 
revises  the  rates  for  the  wheeling  of 
power  and  energy  by  Niagara  Mohawk. 
Niagara  Mohawk  proposes  an  effective 
date  of  September  1. 1991  and  requests 
waiver  of  the  Commission's  notice 
requirements.  In  support  thereof. 
Niagara  Mohawk  states  that  RG&E  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  Rochester  Gas  & 
Electric  Corporation. 

Comment  date:  December  6, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kenhicky  Utilities  Co. 

[Docket  No.  ER92-149-000J 
November  22. 1991. 

Take  notice  that  on  November  1. 1991, 
Kentucky  Utilities  Company 
"Company")  tendered  for  filing  a 
Supplemental  Agreement  dated  October 
3, 1991  ( "1991  Supplement  ■)  between 
Company  and  the  City  of  Owensboro, 
Kentucky  ("City")  and  the  City  Utilities 
Commission  of  the  City  of  Owensboro, 
Kentucky  ("Utility  Commission").  The 
1991  Supplement  is  to  a  contract 
between  the  parties,  dated  September 
30, 1960,  as  supplemented.  The  1991 
Supplement  provides  for,  among  other 
matters,  the  City  to  issue  new  revenue 
bonds  to  provide  funds  for  installation 
of  pollution  control  equipment  on  the 
two  generating  units  of  the  City's  Station 
No.  2  and  to  establish  a  new  Interest 
Revenue  Account  to  cover  the  debt 
service,  with  funding  based  on 
allocation  of  capacity  to  each  party.  The 
1991  Supplement  also  provides  for  a 
fund,  based  on  allocation  of  capacity, 
for  future  decommissioning  No.  2. 

The  Company  states  that  payments 
into  these  funds  will  not  affect  current 
rates  to  customers  and  that  a  copy  of  the 
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filing  was  sent  to  the  Public  Service 
Commission  of  Kentucky,  the  City,  and 
the  Utility  Commission. 

Comment  date:  December  6, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Co. 

[Docket  No.  ER92-15O-000J 
November  22. 1991. 

Take  notice  that  on  November  1. 1991. 
Boston  Edison  Company  (BECo) 
tendered  for  filing  a  Service  Agreement 
and  appendix  A  for  The  United 
Illuminating  Company  (Ul)  for  the  sale 
and/or  exchange  of  power  from  time  to 
time  pursuant  to  BECo's  Electric  Tariff, 
Original  Volume  No.  6.  BECo  seeks 
waiver  of  the  Commission's  notice 
requirements  so  that  these  transactions 
may  become  effective  on  November  1, 
1991. 

Comment  date:  December  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Co. 

(Docket  No.  ER91-586-000) 
November  25, 1991. 

By  letter  dated  August  12, 1991. 
Commonwealth  Edison  Company 
("Edison")  submitted  for  filing 
Amendment  No.  2,  dated  July  15, 1991.  to 
the  Interconnection  Agreement,  dated 
July  1. 1979.  as  amended,  between 
Edison.  Northern  Indiana  Public  Service 
company  ("Northern  Indiana"),  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  ("Edison  of  Indiana").  Take 
notice  that  on  November  15, 1991, 
Edison,  in  response  to  a  request  from 
Commission  Staff,  submitted  additional 
cost  and  operational  data  to  support  its 
proposed  rates.  Also  Edison,  Northern 
Indiana,  and  Edison  of  Indiana  have 
submitted  a  revised  Amendment  No.  2 
which  includes  certain  revenue 
constraint  provisions  for  hourly  and 
daily  transactions  conducted  by  Edison 
or  Northern  Indiana. 

Edison  has  requested  that  the  revised 
Amendment  No.  2  be  permitted  to 
become  effective  as  of  August  12, 1991, 
and  accordingly  has  requested  that  the 
Commission  waive  its  notice 
requirements. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Co. 

[Docket  No.  ER92-192-000) 
November  25, 1991. 

Take  notice  that  on  November  19, 
1991,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  Service 


Schedule  G,  providing  for  backup/ 
reserve  interchange  service  between 
Tampa  Electric  and  Seminole  Electric 
Cooperative,  Inc.  (Seminole).  The 
service  schedule  is  submitted  as  a 
supplement  under  the  existing 
agreement  for  interchange  service 
between  Tampa  Electric  and  Seminole. 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Service 
Schedule  G.  a  Letter  of  Commitment 
providing  for  the  sale  by  Tampa  Electric 
to  Seminole  of  capacity  and/or  energy 
at  an  initial  maximum  hourly  delivery 
rate  of  50  megawatts. 

Tampa  Electric  proposes  an  effective 
date  of  January  1. 1992  for  the  Service 
Schedule  G  and  Letter  of  Commitment, 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp  Electric  Operations 

[Docket  No.  ER92-H0-000] 
November  25, 1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp"),  on  November 
18, 1991.  tendered  for  filing  an 
amendment  to  its  October  8, 1991  filing 
of  the  Draft  Lost  Creek  Transmission 
Service  Agreement  (Draft  Agreement)  in 
this  Docket. 

The  amended  filing  is  being  submitted 
to  provide  additional  cost  support  for 
the  rate  to  be  charged  for  transmission 
service  under  the  Draft  Agreement. 

PacifiCorp  renews  its  requests  for 
waiver  of  the  Commission's  regulations 
in  order  to  allow  an  effective  date  of 
October  1. 1978  to  be  assigned  to  the 
Draft  Agreement. 

Copies  of  this  amended  filing  were 
supplied  to  Bonneville  Power 
Administration  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Nevada  Power  Co. 

[Docket  No.  ER92-19(>-000| 
November  25, 1991. 

Take  notice  that  on  November  18. 
1991,  Nevada  Power  Company  (NPC), 
tendered  for  filing  an  agreement  entitled 
Interconnection  Agreement  between 
Nevada  Power  Company  and  Citizens 
Utilities  Company  hereinafter  the 
"Agreement".  The  primary  purpose  of 
the  Agreement  is  to  establish  the  terms 
and  conditions  for  the  interchange  of 


economy,  emergency,  and  banked 
energy  and  for  other  power  transactions 
that  may  be  possible  through  the  Parties' 
interconnected  systems  through  the 
systems  of  third  Parties. 

NPC  states  that  copies  of  the  filing 
were  served  upon  Citizens  Utilities 
Company. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Co. 

[Docket  No.  ER92-189-000J 
November  25. 1991. 

Take  notice  that  Tucson  Electric 
Power  Company  ("TEP")  on  November 
18, 1991,  tendered  for  filing  a  letter 
agreement  supplementing  the  Power 
Services  Agreement  between  TEP  and 
the  Arizona  Electric  Power  Cooperative. 
Inc.  ("AEPCO ')  and  in  particular. 
Service  Schedule  D  to  the  Agreement. 
The  letter  agreement  sets  forth  certain 
modifications  regarding  AEPCO's  use  of 
TEP's  345 — kV  transmission  system 
between  Vail  and  Greenlee  Substations 
and  TEP's  use  of  AEPCO's  system 
between  Vail  and  Greenlee  substations. 

The  Parties  respectfully  request  that 
the  Commission's  regulations  regarding 
filing  be  waived  so  the  Agreement  can 
become  effective  pursuant  to  its  terms. 

Copies  of  the  filing  were  served  upon 
all  parties  affected  by  this  proceeding. 

Comment  date:  December  9, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corp. 

[Docket  No.  ER92-188-000] 

November  25. 1991. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  ("Central 
Vermont")  on  November  15, 1991, 
tendered  for  filing  nineteen  Service 
Agreements  which  provide  for  service 
pursuant  to  Central  Vermont's  Power 
Sales  Tariff  that  was  tendered  for  filing 
in  Docket  No.  ER92-12-O00. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirement  in  order  to  allow  the 
agreement  to  become  effective  on 
December  1, 1991  in  accordance  with  its 
terms.  In  support  of  its  request  Central 
Vermont  states  that  the  Service 
Agreements  were  negotiated  as  quickly 
as  possible  after  the  Power  Sales  Tariff 
was  filed  and  that  some  of  the  Service 
Agreements  were  signed  forty-eight 
hours  before  being  filed. 
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economy,  emergency,  and  banked 
energy  and  for  other  power  transactions 
that  may  be  possible  through  the  Parties' 
interconnected  systems  through  the 
systems  of  third  Parties. 

NPC  states  that  copies  of  the  filing 
were  served  upon  Citizens  Utilities 
Company. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Co. 

(Docket  No.  ER92-189-000) 
November  25, 1991. 

Take  notice  that  Tucson  Electric 
Power  Company  ("TEP")  on  November 
18, 1991,  tendered  for  filing  a  letter 
agreement  supplementing  the  Power 
Services  Agreement  between  TEP  and 
the  Arizona  Electric  Power  Cooperative, 
Inc.  ("AEPCO")  and  in  particular. 
Service  Schedule  D  to  the  Agreement. 
The  letter  agreement  sets  forth  certain 
modifications  regarding  AEPCO's  use  of 
TEP's  345 — kV  transmission  system 
between  Vail  and  Greenlee  Substations 
and  TEP's  use  of  AEPCO's  system 
between  Vail  and  Greenlee  substations. 

The  Parties  respectfully  request  that 
the  Commission's  regulations  regarding 
filing  be  waived  so  the  Agreement  can 
become  effective  pursuant  to  its  terms. 

Copies  of  the  filing  were  served  upon 
all  parties  affected  by  this  proceeding. 

Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corp. 

[Docket  No.  ER92-188-O0OJ 
November  25, 1991. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  ("Central 
Vermont")  on  November  15, 1991, 
tendered  for  filing  nineteen  Service 
Agreements  which  provide  for  service 
pursuant  to  Central  Vermont's  Power 
Sales  Tariff  that  was  tendered  for  filing 
in  Docket  No.  ER92-12-000. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirement  in  order  to  allow  the 
agreement  to  become  effective  on 
December  1, 1991  in  accordance  with  its 
terms.  In  support  of  its  request  Central 
Vermont  states  that  the  Service 
Agreements  were  negotiated  as  quickly 
as  possible  after  the  Power  Sales  Tariff 
was  filed  and  that  some  of  the  Service 
Agreements  were  signed  forty-eight 
hours  before  being  filed. 


Comment  date:  December  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
11.  Niagara  Mohawk  Power  Corp. 
[Docket  No.  ER92-196-O0OJ 
November  25, 1991. 

Take  notice  that  on  November  20, 
1991,  Niagara  Mohawk  Power 
Corporation  ("Niagara  Mohawk") 
tendered  for  filing  a  proposed  change  to 
Niagara  Mohawk  Rate  Schedule  No.  140, 
an  agreement  between  Niagara  Mohawk 
and  the  Orange  &  Rockland  Utilities, 
Inc. 

Rate  Schedule  No.  140  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  O&R.  The  proposed  change 
revises  the  rates  for  the  wheeling  of 
power  and  energy  by  Niagara  Mohawk. 
Niagara  Mohawk  proposes  an  effective 
date  of  September  1, 1991  and  requests 
waiver  of  the  Commission's  notice 
requirements.  In  support  thereof, 
Niagara  Mohawk  states  that  O&R  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  following: 
Public  Service  Commission,  State  of 

New  York.  Three  Empire  State  Plaza, 

Albany.  NY  12223 
and 
Orange  &  Rockland  Utilities,  Inc.,  One 

Blue  Hill  Plaza.  Pearl  River.  NY  10965. 

Comment  date:  December  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 
|FR  Doc.  91-28871  Filed  12-2-91:  8:45  am) 

BILUNO  CODE  8717-01-M 


[Project  No.  10887  New  Yortil 

Climax  Manufacturing  Co.;  AvailabUlty 
of  Environinentai  Assessment 

November  25, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
existing  Carthage  Paper  Makers  Mill 
Hydroelectric  Project  located  on  the 
Black  River  in  Jefferson  and  Lewis 
Counties,  near  West  Carthage.  New 
York,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
for  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE., 
Washington,  DC  2042a 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  91-28872  Filed  12-2-91;  8:45  am] 

BILLINO  CODE  6717-01-M 


[Protect  No.  1333-0011 

Pacific  Gas  and  Electric  Co.,  CaUf omia; 
Availability  of  Environmental 
Assessment 

November  25. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  the 
existing  Tule  River  Project,  located  on 
the  Tule  River  and  its  tributaries  in 
Tulare  County,  California,  near  the  town 
of  Porterville,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  existing  and 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
approval  of  the  project  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 


at  941  North  Capitol  Street,  NE^ 

Washington,  DC  20426. 

Lois  D.  Cashdl, 

Secretary. 

[FR  Doc.  91-28873  Filed  12-2-01;  &45  am) 

BttJJNQ  COOC  C?!?^)!-* 


(Docket  Nos.  CP92-19S-000,  et  all 

El  Paso  Natural  Gas  Co.,  et  ai^-  Natural 
Gas  Certificate  RHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Paso  Natural  Gas  Ca 

[Docket  No.  CP92-195-O0O1 
November  22, 1991. 

Take  notice  that  on  November  18, 
1991,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492.  Houston,  Texas 
79978.  filed  in  Docket  No.  CP92-195-000 
a  request  under  §S  157.205  and  157.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  two  new  delivery  taps  to 
serve  Southwest  Gas  Company 
(Southwest),  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-435-000.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission       ,. 
and  open  to  public  inspection. 

El  Paso  states  that  it  has  rendered 
sales  service  to  Southwest  under  the 
terms  and  conditions  of  two  service 
agreements  dated  October  15. 1970.  as 
amended,  and  August  15. 1970,  as 
amended.  El  Paso  states  that  effective 
September  1, 1991,  Southwest  elected  to 
convert  its  firm  sales  entitlements  under 
its  existing  service  agreements  to  firm 
transportation  service  under  the 
provisions  of  its  Global  Settlement  in 
Docket  No.  RP88-44-000,  et  al.  El  Paso 
also  states  that  this  firm  transportation 
service  is  being  rendered  under  two 
service  agreements  dated  August  9, 
1991.  It  is  indicated  that  these 
agreements  provide  for  the 
transportation  of  Southwest's  full 
requirements  to  customers  situated 
within  the  states  of  Arizona  and 
Nevada.  It  is  also  indicated  that  as  a 
part  of  the  Global  Settlement,  El  Paso's 
converting  customers  are  permitted  to 
request  the  additions  of  new  delivery 
points,  provided  the  facilities  are 
economically  justified. 

El  Paso  states  it  received  written 
requests  from  Southwest  for  the  delivery 
of  natural  gas  at  two  new  points  on  El 
Paso's  interstate  system.  It  is  indicated 
that  Southwest  has  requested  that  El 
Paso  provide  these  two  new  delivery 
points  at  a  point  on  El  Paso's  existing  6- 
inch  and  6%-inch  O.D.  Morenci  Laterals 
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in  Greenlee  County,  Arizona  and  at  a 
point  on  El  Paso's  Mesa  Irrigation  Area 
Sales  Lateral  in  Yuma  County.  Arizona. 
El  Paso  states  that  it  has  been  advised 
that  Southwest  requires  the  delivery  of 
these  quantities  of  natural  gas  to  serve 
the  residential  requirements  of  the  Loma 
Linda  and  Verdee  Lee  communities  and 
the  small  commercial  requirements  of 
the  H  &  H  Seed  Company  and  the 
Peanut  Patch. 

El  Paso  states  that  to  accommodate 
Southwest's  requests,  it  proposes  to 
construct  and  operate:  (1)  A  ofie-inch 
tap  and  valve  assembly,  with 
appurtenances,  at  a  point  on  the  above- 
described  Morenci  Laterals  and  (2)  a 
two-inch  tap  and  valve  assembly,  with 
appurtenances,  on  the  above-mentioned 
Mesa  Irrigation  Area  Sales  Lateral.  El 
Paso  estimates  costs  of  the  facilities  at 
$10,932  and  $8,815,  respectively,  to  be 
financed  with  internally-generated 
funds.  El  Paso  estimates  that  it  would 
transport  15,606  Mcf  and  4,988  Mcf, 
respectively,  annually  and  135  Mcf  and 
91  Mcf,  respectively,  on  a  peak  day  to 
the  two  new  delivery  points.  El  Paso 
also  states  that  the  deliveries  to  the  new 
delivery  points  would  have  a  negligible 
effects  on  its  annual  and  peak  day 
deliveries. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

(Docket  Nos.  CP89-629-009  and  CP90-639- 
005 

November  22. 1991. 

Take  notice  that  on  November  8. 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milan  Street,  Houston, 
Texas  77002,  filed  proposed  changes  in 
its  Incremental  Pressure  Charge  for 
Orchard  Gas  Corporation  on  behalf  of 
MassPower,  in  compliance  with  the 
Commission's  October  9, 1991  order. 

Tennessee  proposes  to  provide  the 
higher  delivery  pressure  for  Orchard  on 
behalf  of  MassPower  and  to  charge  an 
Incremental  Pressure  Charge  to  recover 
the  costs  associated  with  the  higher 
delivery  pressure.  Tennessee  indicates 
that  it  has  revised  the  Incremental 
Pressure  Charge  consistent  with  the 
Commission's  October  9  Order  with  one 
exception.  With  regard  to  the  inclusion 
of  certain  fixed  costs,  notably 
depreciation  expense,  return,  and  taxes, 
Tennessee  submits  that  these  fixed 
costs  are  already  included  in  the  NET- 
DU  tariff  rate  approved  by  the 
Commission.  The  details  of  the  proposal 
are  set  forth  more  fully  in  the 
compliance  filing  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection 


Tennessee  submits  that  copies  of  the 
filing  were  served  upon  each  person 
designated  on  the  official  service  list. 

Comment  date:  December  13, 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Indeck  Energy  Service,  Inc.,  et  aL' 

(Docket  No.  0190-151-001) 
November  22, 1991. 

Take  notice  that  on  November  6. 1991, 
Indeck  Energy  Services,  Inc..  et  al. 
(Indeck  Energy)  of  1130  Lake  Cook 
Road,  suite  300,  Buffalo  Grove,  Illinois 
60089,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  to  amend  the  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  previously  issued  to 
Indeck  Energy  on  September  28, 1990,  by 
adding  Indeck-Corinth  Limited 
Partnership,  Indeck-Ilion  Limited 
Partnership,  Indeck-Olean  Limited 
Partnership,  Indeck-Kirkwood  Limited 
Partnership  and  Indeck-Yonkers  Limited 
Partnership,  all  affiliates  of  Indeck 
Energy,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  December  12, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

4.  Northern  Natiiral  Gas  Co. 

(Docket  No.  CP92-17&-000) 
November  22, 1991. 

Take  notice  that  on  November  12, 
1991,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP92-178-000  an  application,  as 
supplemented  on  November  19, 1991  and 
November  20, 1991,  under  section  7(c)  of 
the  Natural  Gas  Act  for  issuance  of  a 
certificate  authorizing  the  firm  sales  of 
natural  gas  to  Westar  Transmission 
Company,  a  subsidiary  of  American 
Pipeline  Company  (Westar).  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  it  would 
implement  the  firm  sale  to  Westar  of  up 


'  The  et  al.  parties  are  Indeck  Energy  Cas  Supply 
Corporation.  Indeck  Energy  Services  of  Corinth. 
Inc..  Indeck  Energy  Services  of  Ilion,  Inc..  Indeck 
Energy  Services  of  Kirkwood.  Inc..  Indeck  Energy 
Services  of  Niagara,  Inc.,  Indeck  Energy  Services  of 
Olean.  Inc..  Indeck  Energy  Services  of  Silver 
Springs.  Inc..  Indeck  Energy  Services  of  Yonkers. 
Inc..  Indeck -Oswego  Limited  Partnership.  Indeck- 
Yerkes  Limited  Partnership.  Indeck-Corinth  Limited 
Partnership.  Indeck-Ilion  Limited  Partnership. 
Indeck-Olean  Limited  Partnership.  Indeck-Kirkwood 
Limited  Partnership  and  Indeck-Yonkers  Limited 
Partnership. 


to  50.000  million  Btu  of  natural  gas  per 
day  under  the  terms  of  a  gas  sales 
agreement  dated  September  13, 1991.  It 
is  indicated  that  Northern  would 
provide  authorized  overrun  service  if  in 
Northern's  sole  judgment  it  is  capable  of 
delivering  the  overrun  volumes. 
Northern  indicates  that  it  would  deliver 
the  gas  to  Westar  at  any  of  six  specified 
delivery  points  located  in  the  state  of 
Texas  during  the  calendar  months  of 
December  1991  through  February  1992.  It 
is  also  indicated  that  Westar  requires 
the  gas  to  serve  the  winter  peaking 
requirements  of  Energas.  a  local 
distribution  company. 

Northern  states  that  Westar  and 
Energas  have  entered  into  a  sales 
agreement  providing  for  Westar  to 
furnish  to  Energas  with  sufficient  gas 
supplies  to  meet  its  gas  requirements 
through  October  1998.  It  is  indicated  that 
although  Westar's  gas  supply  is 
sufficient  to  serve  the  requirements  of 
Energas'  customers,  Westar  is 
concerned  that  certain  valid  force 
majeure  conditions  such  as  well  freeze 
ups  and  other  producer-related 
problems  could  cause  curtailments  of 
Westar's  gas  supply  from  time  to  time. 
Northern  also  indicates  that  a  majority 
of  Energas's  customers  are  high  priority 
customers  such  as  residences,  hospitals, 
schools  and  other  human  needs 
customers.  It  is  also  stated  that  Westar 
was  required  to  purchase  emergency  gas 
supplies  from  Northern  under  Northern's 
Rate  Schedule  E-1  during  the  1988-69 
heating  season  to  avoid  curtailment  of 
Energas'  high  priority  customers. 
Northern  states  that  Westar  does  not 
desire  to  rely  upon  emergency  service 
for  heating  seasons,  and  has  requested 
instead  a  firm  seasonal  service. 

For  the  firm  service  and  authorized 
overrun  service.  Northern  proposes  to 
charge  the  Field  Sales  Rate  as  set  forth 
on  Sheet  No.  Ic  of  its  FERC  GAS  Tariff, 
Original  Volume  No.  2.  However,  it  is 
indicated  that  northern  would  charge  an 
additional  $0.46  per  Mcf  per  day  for 
volumes  taken  in  excess  of  9,000  Mcf  per 
day.  Northern  states  that  no  new 
facilities  are  required  to  implement  the 
service. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5,  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP92-183-000J 
November  22, 1991. 

Take  notice  that  on  November  14, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  Post  Office  Box 
1642,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP92-183-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
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to  50,000  million  Btu  of  natural  gas  per 
day  under  the  terms  of  a  gas  sales 
agreement  dated  September  13, 1991.  It 
is  indicated  that  Northern  would 
provide  authorized  overrun  service  if  in 
Northern's  sole  judgment  it  is  capable  of 
delivering  the  overrun  volumes. 
Northern  indicates  that  it  would  deliver 
the  gas  to  Westar  at  any  of  six  specified 
deUvery  points  located  in  the  state  of 
Texas  during  the  calendar  months  of 
December  1991  through  February  1992.  It 
is  also  indicated  that  Westar  requires 
the  gas  to  serve  the  winter  peaking 
requirements  of  Energas.  a  local 
distribution  company. 

Northern  states  that  Westar  and 
Energas  have  entered  into  a  sales 
agreement  providing  for  Westar  to 
furnish  to  Energas  with  sufficient  gas 
supplies  to  meet  its  gas  requirements 
through  October  1998.  It  is  indicated  that 
although  Westar's  gas  supply  is 
sufficient  to  serve  the  requirements  of 
Energas'  customers,  Westar  is 
concerned  that  certain  valid  force 
majeure  conditions  such  as  well  freeze 
ups  and  other  producer-related 
problems  could  cause  curtailments  of 
Westar's  gas  supply  from  time  to  time. 
Northern  also  indicates  that  a  majority 
of  Energas's  customers  are  high  priority 
customers  such  as  residences,  hospitals, 
schools  and  other  human  needs 
customers.  It  is  also  stated  that  Westar 
was  required  to  purchase  emergency  gas 
supplies  from  Northern  under  Northern's 
Rate  Schedule  E-1  during  the  1988-89 
heating  season  to  avoid  curtailment  of 
Energas'  high  priority  customers. 
Northern  states  that  Westar  does  not 
desire  to  rely  upon  emergency  service 
for  heating  seasons,  and  has  requested 
instead  a  firm  seasonal  service. 

For  the  firm  service  and  authorized 
overrun  service.  Northern  proposes  to 
charge  the  Field  Sales  Rate  as  set  forth 
on  Sheet  No.  Ic  of  its  FERC  GAS  Tariff, 
Original  Volume  No.  2.  However,  it  is 
indicated  that  northern  would  charge  an 
additional  $0.46  per  Mcf  per  day  for 
volumes  taken  in  excess  of  9,000  Mcf  per 
day.  Northern  states  that  no  new 
facilities  are  required  to  implement  the 
service. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line  Co. 
[Docket  No.  CP92-183-000J 
November  22, 1991. 

Take  notice  that  on  November  14, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle],  Post  Office  Box 
1642,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP92-183-000  an  application 
pursuant  to  section  7(b]  of  the  Natural 
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Gas  Act,  for  permission  and  approval  to 
abandon  certain  facilities  located  in 
Texas  and  Oklahoma,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  abandon  and 
transfer  its  percent  ownership  to  K  N 
Energy,  Inc.  (K  N)  certain  facilities 
jointly  owned  with  K  N,  referred  to  as 
the  Buffalo  Wallow  facilities.  It  is  stated 
that  the  Buffalo  Wallow  facilities,  which 
are  located  in  Hemphill  County,  Texas 
and  Roger  Mills  County,  Oklahoma, 
include  three  compressor  station  sites 
with  total  compression  of  approximately 
6,500  horsepower,  approximately  68.6 
miles  of  pipeline,  and  appurtenant 
facilities. 

Panhandle  states  that  the  Buffalo 
Wallow  facilities  were  initially 
constructed  by  Panhandle  in  1969,  as 
authorized  by  the  Commission  order  in 
Docket  Nos.  "CP69-266  and  CP69-244,  in 
coordination  with  the  construction  by  K 
N  of  an  adjacent  gathering  system.  It  is 
stated  that  the  facilities  were 
constructed  pursuant  to  the  March  11. 
1969,  agreement  between  Panhandle  and 
K  N,  the  joint  owners  of  the  facilities. 

Panhandle  indicates  that  it  no  longer 
relies  on  the  gas  produced  from  the 
Buffalo  Wallow  area  to  meet  its 
customers'  sales  requirements  and  that 
the  majority  of  its  gas  reserves  in  the 
Buffalo  Wallow  area  have  been  released 
and  the  attendant  gas  purchase 
contracts  have  been  terminated.  Thus,  it 
is  explained  that  in  conformance  with  a 
Contract  Reformation/Take-or-Pay 
Settlement  with  K  N,  Panhandle  has 
agreed  to  transfer  its  interest  in  the  joint 
ownership  of  the  facilities  to  K  N. 
Panhandle  states  that  it  is  its 
understanding  that  K  N  would  use  the 
facilities  as  part  of  its  pipeline  system 
and  that  all  facilities  proposed  to  be 
abandoned  by  Panhandle  would  remain 
in  place.  It  is  further  indicated  that  K  N 
would  provide  transportation  for 
Panhandle's  remaining  contracted  gas 
supply  under  its  open-access 
transportation  tariff. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP92-190-000] 
November  22. 1991. 

Take  notice  that  on  November  18, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  Post  Office  Box 
1642,  Houston,  Texas  77251-1642,  filed 
in  Docket  No.  CP92-190-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 


approval  to  abandon  certain  facilities 
located  in  Colorado,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  abandon  and 
sell  to  K  N  Energy.  Inc.  (K  N)  certain 
facilities  located  in  Adams.  Arapahoe. 
Boulder.  Larimer  and  Weld  Counties, 
Colorado,  which  Panhandle  refers  to  as 
its  Wattenberg  System.  It  is  stated  that 
the  facilities  proposed  to  be  abandoned 
include:  (1)  Eleven  compressor  station 
sites  with  approximately  45,000 
horsepower;  (2)  approximately  1,275 
miles  of  various  sized  pipeline;  and  (3) 
small  field  buildings  and  appurtenant 
facilities. 

Panhandle  states  that  it  originally 
received  authorization  to  construct  and 
operate  the  Wattenberg  System  in  an 
order  issued  in  Docket  No.  CP72-181,  as 
amended  (49  FPC  823  (1973)).  It  is 
indicated  that  due  to  the  vast  changes  in 
the  interstate  gas  transmission  industry. 
Panhandle  no  longer  relies  on  the  gas 
produced  from  the  reserve  connected  to 
the  Wattenberg  System  to  meet  its 
customers'  sales  requirements. 
Panhandle  adds  that  most  of  the  gas  that 
was  originally  dedicated  to  Panhandle 
on  the  Wattenberg  System  has  been 
released  from  contract  and  that  to  the 
extent  that  Panhandle  continues  to 
purchase  gas  on  the  Wattenberg  System. 
K  N  would  provide  transportation 
service  to  Panhandle. 

It  is  stated  that  K  N  will  be  filing  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  own  and  operate 
the  transmission  portion  of  the 
Wattenberg  System  and  a  petition  for 
issuance  of  a  declaratory  order  pursuant 
to  the  provisions  of  part  385  of  the 
Commission's  Regulations  requesting 
that  the  Commission  determine  portions 
of  the  Wattenberg  System 
nonjurisdictional  gathering  facilities. 

Panhandle  indicates  that  the  proposed 
abandonment  would  not  adversely 
affect  local  producers  since  K  N  would 
provide  open  access  transportation 
subject  to  the  Commission's  jurisdiction. 

Comment  date:  December  13. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp. 

(Docket  No.  CP92-192-000] 
November  22, 1991. 

Take  notice  that  on  November  18, 
1991,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1111 
South  103rd  Street.  Omaha.  Nebraska 
68124-1000,  filed  a  prior  notice  request 
with  the  Commission  in  Docket  No. 


CP92-192-O00  pursuant  to  S  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  operate  as  a 
jurisdictional  facility  an  existing 
delivery  point  for  deliveries  to  Peoples 
Natural  Gas  Company,  a  Division  of 
Utilicorp,  Inc.  (Peoples)  for  use  by  the 
community  of  Hanston.  located  in 
Hodgeman  County.  Kansas,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000,  pursuant  to  section  7  of 
the  NGA.  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

Northern  states  that  the  facilities  were 
installed  under  the  authorization  of 
section  311  of  the  Natural  Gas  Policy 
Act  and  that  Northern  now  wishes  to 
operate  the  delivery  point  as  a 
jurisdictional  facility  pursuant  to  the 
provisions  of  part  284,  subpart  B  of  the 
Commission's  Regulations.  It  is  stated 
that  the  deliveries  would  be  for 
residential  and  commercial  end  use.  It  is 
asserted  that  the  volumes  to  be 
delivered  to  Peoples  at  the  proposed 
delivery  point  would  be  within  Peoples' 
currently  authorized  firm  entitlement 
from  Northern  and  that  the  volumes 
delivered  to  Peoples  for  Hanston  would 
come  from  the  firm  entitlement  assigned 
to  the  community  of  Jetmore.  Northern 
states  that  the  proposed  deliveries 
would  not  impact  its  peak  day  or  annual 
deliveries. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP92-194-000) 
November  22, 1991. 

Take  notice  that  on  November  18, 
1991,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP92- 
194-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  four  customers 
effective  January  1, 1991,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  requests  authorization  to 
reduce  the  contract  sales  Maximum 
Daily  Quantity  (MDQ)  to  Canton 
Municipal  Utilities  (Canton),  Mississippi 
Valley  Gas  (MVG),  the  City  of 
Pascagoula,  Mississippi  (Pascagoula) 
and  the  City  of  Pensacola,  Florida 
(Pensacola)  as  shown  in  the  following 
chart: 
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United'8  settlement  in  RP91.126  et  al. 
authorized  the  establishment  of  new 
service  levels  for  all  of  United's 
jurisdictional  customers.  No  facilities 
are  proposed  to  be  abandoned  herein. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

9.  Algonquin  Gas  Transmissioa  Co. 

(Docket  No.  CP92-18O-00O] 
November  25. 1991. 

Take  notice  that  on  November  13. 
1991,  Algonquin  Gas  Transmission 
Company  (Algonquin),  1284  Soldiers 
Field  Road  Boston,  MA  02135.  Gled  in 
Docket  No.  CP92-18(>-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  (1)  the 
construction  and  operation  of  certain 
facilities;  (2)  the  transportation  on  a  firm 
basis  of  up  to  20,000  MMBtu  for  Boston 
Edison  Company  (Boston  Edison),  and 
(3)  the  abandonment  of  certain  facilities, 
all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  is  open  to  public 
inspection. 

Algonquin  proposes  to  provide  firm 
transportation  service  for  Boston  Edison 
under  proposed  new  Rate  Schedule  X-40 
for  service  from  the  new  receipt  point  in 
Mendon,  Massachusetts  to  a  delivery 
point  on  the  mainline  at  the  head  of  the 
Edgar  Lateral  near  Avon, 
Massachusetts.  Algonquin  proposes  to 
charge  an  incremental  rate  consisting  of 
a  one-part  demand  charge  for  this 
service.  Additionally,  quantities  in 
excess  of  the  Maximum  Daily 
Transportation  Quantity  would  be 
subject  to  overrun  charges.  The 
proposed  rate  is  designed  to  ensure 
recovery  of  the  total  cost  of  constructing 
the  necessary  facilities.  In  order  to 
provide  the  service  for  Boston  Edison. 
Algonquin  proposes  to  abandon  and 
replace  3.9  miles  of  26-inch  pipeline  with 
36-inch  pipeline  from  Main  Line  Valve 
14  to  Algonquin's  Stony  Point 
Compressor  Station  in  Stony  Point.  New 
York. 

Algonquin  estimates  that  the  total 
cost  of  its  proposed  construction 
activities  to  be  $9.3  million.  Applicant 
states  that  it  intends  to  finance  its 
project  costs  through  ongoing  regular 
financing  programs  and  internally 
generated  funds. 


Comment  date:  December  16, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Superior  Offshore  Pipeline  Co. 
(Docket  No.  CP92-18B-O0OJ 
November  25. 1991. 

Take  notice  that  on  November  18. 
1991,  Superior  Offshore  Pipeline 
Company  (SOPCO),  12450  Greenspoint 
Drive,  Houston,  Texas  77060-1991.  filed 
in  Docket  No.  CP92-189-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
continue  the  operation  of  facilities 
which  were  previously  constructed 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  (NGPA),  under  the 
blanket  certificate  authorization  granted 
to  SOPCO  in  Docket  No.  CP86-387-000, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

SOPCO  states  that  in  1989  and  1990  it 
constructed  two  12.75-inch  O.D.  pipeline 
laterals  consisting  of  approximately  2.0 
miles  and  4.8  miles  from  the  tailgate 
outlet  of  Trident  NGL.  Inc's  Lowry 
Processing  plant  located  in  Cameron 
Parish,  Louisiana  to  points  of 
interconnection  with  the  interstate 
pipeline  facilities  of  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
and  Columbia  Gulf  Transmission 
Corporation  (Columbia  Gulf)  located 
respectively  in  Cameron  and  Jefferson 
Davis  Parishes,  Louisiana.  SOPCO 
states  further  that  the  facilities  were 
constructed  pursuant  to  NGPA  section 
311  and  transportation  service  has  been 
provided  under  NGPA  section  311  (a)(1) 
also. 

It  is  said  that  the  Columbia  Gulf 
pipeline  lateral  was  constructed  at  a 
cost  of  approximately  1.464  million 
dollars  and  the  Texas  Gas  pipeline 
lateral  was  constructed  al  a  cost  of 
approximately  2.048  million  dollars. 

SOPCO  proposes  to  operate  these 
pipeline  facilities  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  that  any 
shipper,  without  regard  to  NGPA  section 
311,  may  when  available,  receive 
service. 

Comment  date:  December  16, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Unigas  Corporation 

(Docket  No.  CI92-10-0rOl 
November  25, 1991 

Take  notice  that  on  November  15. 
1991,  Unigas  Corporation  (Unigas)  of 
15(>-6th  Avenue,  SW.,  suite  3520, 
Calgary,  Alberta,  Canada  T2P  3Y7  filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act  and  the 


Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
authorizing  sales  for  resale  in  interstate 
commerce  cf  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction 
including  imported  natural  gas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  December  13  1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  dajra  after  the 
issuance  of  the  instant  notice  by  the 
Commission  file  pursuant  to  rule  214  of 
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Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
authorizing  sales  for  resale  in  interstate 
commerce  of  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction 
including  imported  natural  gas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  December  13  1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission  file  pursuant  to  rule  214  of 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
on  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary 
|FR  Doc,  91-28877  Filed  12-2-91;  8:45  am] 

BILUNQ  CODE  SriT-OI-M 


[Docket  Nos.  TA92-2-82-001  and  RP92-2»- 
000] 

Viking  Gas  Transmission  Co.;  Tariff 
Filing 

November  25. 1991. 

Take  notice  that  on  November  21. 
1991,  Viking  Gas  Transmission 
Company  (Viking)  filed  Second 
Substitute  Sixteenth  Revised  Sheet  No.  6 
and  Third  Revised  Sheet  No.  170  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  November  1, 1991. 

Viking  states  that  the  tariff  sheets 
were  filed  in  compliance  with  the 
Commission's  November  7, 1991  order  in 
Docket  Nos.  TA92-2-82-O00.  at  al. 

Viking  states  that  the  purpose  of  the 
revisions  on  Second  Substitute 
Sixteenth  Revised  Sheet  No.  6  is  to 


refiect  the  Commission's  denial  of 
Viking's  request  for  a  waiver  of 
$  154.306(b)(3)  of  the  Commissions 
Regulations;  the  annualization  of  the 
fixed  costs  shifted  from  the  demand 
component  to  the  commodity  component 
pursuant  to  the  Commission's  denial  of 
Viking's  request  for  a  waiver;  a  decrease 
in  the  demand  rates  as  a  result  of  the 
subsequent  renegotiation  of  the  gas 
purchase  contract  and  transportation 
agreement  between  Viking  and  Western 
Gas  Marketing.  U.S.A.,  Ltd.  (WGM)  and 
TransCanada  PipeLines,  Ltd. 
(TransCanada)  to  reduce  the  contract 
demand  level  for  the  1991-1992  contract 
year  effective  as  of  November  1, 1991; 
and  lower  projected  annual  volumes  due 
to  customer  conversions  from  sales  to 
transportation  service  and  the  increase 
in  the  commodity  rate  due  to  the 
Commission's  denial  of  the  requested 
waiver. 

Viking  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Second  Substitute  Sixteenth 
Revised  Sheet  No.  6  consist  of  a  $(.3356) 
per  dekatherm  adjustment  to  the  gas 
rate,  a  $(.5630)  per  dekatherm 
adjustment  to  the  Rate  Schedule  SR-1 
commodity  rate,  and  a  $(6.85)  per 
dekatherm  adjustment  to  the  demand 
rates. 

Viking  states  that  the  revisions  also 
reflect  a  $.3562  per  dekatherm  surcharge 
adjustment  to  the  gas  rates  and  a  $1.48 
per  dekatherm  adjustment  to  the 
demand  rates  for  amortizing  the 
Unrecovered  Gas  Cost  Account. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rales  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  2, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Lois  D.  Csshell, 
Secretary. 

[FR  Doc.  91-28878  Filed  12-2-91;  8:45  ami 
BILUNG  COOf  STIT-OI-H 


(Docket  No.  RP90-1 11-0141 

East  Tennessee  Natural  Gas  Co.;  Place 
Settlement  Rates  into  Effect 

November  25. 1991. 

Take  notice  that  on  November  21, 
1991.  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  filed  a 
motion  to  place  into  effect  on  December 
1, 1991,  the  interim  settlement  rales 
approved  in  this  proceeding.  The  rates 
are  set  forth  on  First  Revised  Twelfth 
Revised  Sheet  Nos.  4  and  5  to  Volume 
No.  1  of  East  Tennessee's  FERC  Gas 
Tariff  and  Second  Revised  Sheet  Nos.  6 
and  7  to  Volume  No.  lA  of  East 
Tennessee's  FERC  Gas  Tariff. 

East  Tennessee  states  that  it  also 
submits  for  filing  the  following  revised 
tariff  sheets  to  Volume  Nos.  1  and  1 A  of 
its  FERC  Gas  Tariff  to  be  effective 
December  1. 1991: 

Volume  No.  1 

Original  Sheet  No.  87 A. 
Original  Sheet  No.  9lA. 
Original  Sheet  No.  lllA. 
First  Revised  Sheet  Nos.  20-23,  30-35.  40- 
44,  50,  60-62.  80,  82-87,  88-90.  93-95,  97, 
98, 100-105,  111.  117. 130-137, 140-144 
and  150-152. 
Second  Revised  Sheet  No.  91 
Third  Revised  Sheet  Nos.  115  and  116 

Volume  No.  lA 

First  Revised  Sheet  Nos.  24.  26,  45  and  107 

East  Tennessee  certifies  that  it  has  served 
its  filing  upon  each  person  on  the  service  list 
of  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  3. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
JFR  Doc.  91-28876  Filed  12-2-91;  8:45  am) 
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[Docfcst  No.  RP92-31-000] 

Palute  Pipeline  Co.;  Proposed  Change 
In  FERC  Gas  Tariff 

November  25, 1991. 

Take  notice  that  on  November  21. 
1991.  Paiute  Pipeline  Company  (Paiute) 
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tendered  for  filing  First  Revised  Sheet 
No.  56  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A,  for  the 
purpose  of  making  changes  to  its 
operating  procedure  to  place  the  timing 
of  its  scheduling  of  gas  receipts  and 
deliveries  for  firm  transportation  service 
on  an  equivalent  basis  with  the 
scheduling  revisions  made  by  Paiute's 
upstream  pipeline  supplier,  Northwest 
Pipeline  Corporation  (Northwest),  in 
Docket  No.  RP92-12-000. 

Paiute  states  that  it  has  requested  the 
Commission  to  grant  a  waiver  of  any 
applicable  rules  and  regulations 
necessary  so  as  to  permit  the  tendered 
tariff  sheet  to  become  effective  upon  30 
days'  notice. 

Paiute  states  that  copies  of  the  filing 
were  served  upon  Paiute's  jurisdictional 
customers,  interested  parties  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorthCapitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell. 
Secretary. 
|FR  Doc.  91-28875  Filed  12-2-91;  B:45  am] 

BIUJNG  COOC  «717-«1-M 


(Docket  No.  RP89-179-012] 

Western  Gas  Interstate  Co^ 
Compliance  FiHng 

November  25. 1991. 

Take  notice  that  on  November  21. 
1991,  Western  Gas  Interstate  Company 
(Western)  tendered  for  filing  certain 
tariff  sheets  to  Second  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff,  listed  on 
Attachments  A  and  B  attached  to  the 
filing. 

Western  states  that  the  tariff  sheets  in 
Attachment  A  are  filed  in  order  to 
correct  Western's  compliance  tariff 
filings  dated  February  13  and  15, 1991.  in 
the  above-referenced  docket 

Western  states  that  the  tariff  sheet 
listed  in  Attachment  B  are  revised 


reserved  sheets  reflecting  language 
changes  suggested  by  the  staff. 

The  proposed  effective  date  for  the 
tariff  sheets  listed  on  Attachment  A  is 
March  1, 1991.  and  the  proposed 
effective  date  for  tariff  sheets  listed  on 
Attachment  B  is  January  1. 1992. 

Western  states  that  copies  of  the  tariff 
sheets  were  mailed  to  its  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  3. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  91-28874  Filed  12-2-91;  8:45  am] 
BILUNG  COOE  (Jir-tMl 


Office  of  Energy  Researcti 

Health  and  Environmental  Research 
Advisory  Committee;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act.  and 
1 101-6.1015  of  the  Final  Rule  on 
Advisory  Committee  Management,  (41 
CFR  101-6.1015)  and  following 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  notice  is 
hereby  given  that  the  Health  and 
Enviroiunental  Research  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period.  The  Committee  will  provide 
advice  to  the  Director.  Office  of  Energy 
Research,  on  the  Health  and 
Environmental  Research  (HER)  program. 

The  Committee  presently  has  18 
members.  The  membership  is  balanced 
to  include  representatives  of  the 
national  laboratories,  the  universities 
and  the  business  sector.  Important 
disciplines  such  as  experimental 
biological  research,  ecological  research, 
and  medicine  are  well  represented:  and 
experience,  point  of  view  and  geography 
are  taken  into  account  in  the  selection  of 
the  Committee  members. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department's  business  and  to  be  in  the 
public  interest  in  connection  with  the 


performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463).  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91). 
and  regulations  and  directives 
implementing  those  statutes.  Further 
information  regarding  this  advisory 
committee  can  be  obtained  from 
Frederica  Cravens  (202-586-3282). 

Issued  in  Washington,  DC  on  November  22. 
1991. 

Howard  H.  Raikan. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-28973  Filed  12-2-91;  8:45  am) 
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Office  of  FossM  Energy 

(FE  Docket  Na  91-90-NGI 

Marathon  Oil  Co.;  Application  To 
Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  October  29. 1991,  of 
an  application"  filed  by  Marathon  Oil 
Company  (Marathon)  requesting  blanket 
authorization  to  export  up  to  73  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery.  Marathon  intends  to  use 
existing  U.S.  pipeline  facilities  which 
interconnect  with  Mexican  pipeline 
facilities  at  various  points  on  the  U.S./ 
Mexican  border.  Marathon  states  that  it 
will  submit  quarteriy  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time.  January  2. 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  BuUding.  room  3F-056, 
FE-50. 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 
FOR  FURTMBt  INFORMATION: 
Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 
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performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463).  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91). 
and  regulations  and  directives 
implementing  those  statutes.  Further 
information  regarding  this  advisory 
committee  can  be  obtained  from 
Frederica  Cravens  (202-586-3282). 

Issued  in  Washington.  DC  on  November  22. 
1991. 

Howard  H.  Raiksn. 

Advisory  Committee  Management  Officer. 
(PR  Doc.  91-28973  Filed  12-2-91;  B:45  amj 
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Office  of  Fossil  Energy 

[FE  Docket  No.  91-90-NG] 

Marathon  Oil  Co.;  Application  To 
Export  Natural  Gas  to  IMexico 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  October  29, 1991.  of 
an  application  filed  by  Marathon  Oil 
Company  (Marathon)  requesting  blanket 
authorization  to  export  up  to  73  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery.  Marathon  intends  to  use 
existing  U.S.  pipeline  facilities  which 
interconnect  with  Mexican  pipeline 
facilities  at  various  points  on  the  U.S./ 
Mexican  border.  Marathon  states  that  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time.  January  2. 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Charles  E.  Blackburn.  Office  of  Fuels 
Programs.  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
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Building,  room  3F-094, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-7751 
Lot  Cooke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION: 
Marathon  is  a  Ohio  corporation  with  its 
principal  place  of  business  in  Houston, 
Texas.  Marathon  intends  to  export  the 
natural  gas  for  its  own  account  as  well 
as  for  the  accounts  of  U.S.  suppliers  and 
Mexican  purchasers. 

Marathon  states  that  it  will  sell  the 
requested  natural  gas  volumes  on  a 
short-term  or  spot  basis  and  the 
contractual  arrangements  will  be  the 
product  of  arms-length  negotiations  with 
an  emphasis  on  competitive  prices  and 
contract  fiexibility. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  prom.oting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 


Public  Comment  Procedure 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  wTitten  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above.  It  is  intended  that  a 
decisional  record  on  the  application  will 
be  developed  through  responses  to  this 
notice  by  parties,  including  the  parties' 
written  comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  necessary 
question  of  fact.  law.  or  policy  at  issue, 
show  that  it  is  material  and  relevant  to  a 
decision  in  the  proceeding,  and 
demonstrate  why  an  oral  presentation  is 
needed.  Any  request  for  a  conference 
should  demonstrate  why  the  conference 
would  materially  advance  the 
proceeding.  Any  request  for  a  trial-type 
hearing  must  show  that  there  are  factual 
issues  genuinely  in  dispute  that  are 
relevant  and  material  to  a  decision  and 


that  a  trial-type  hearing  is  necessary  for 
a  full  and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  t3y  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Marathon's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  on  November  22. 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Asssistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

JFR  Doc.  91-28968  Filed  12-2-»l:  8:45  am) 

BILUNG  CODE  t4S0-01-M 


Cases  Filed  With  the  Office  of 
Hearings  and  Appeals;  During  the 
Week  of  August  30  Through 
Septemt>er  6, 1991 

During  the  Week  of  August  30  through 
September  6, 1991,  the  appeals  and  the 
applications  for  other  relief  listed  in  the 
appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\'ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  November  26, 1991. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  30  througti  September  6.  1991] 


Date 


Sept  4.  1991 . 


Name  and  location  of  applicant 


Gulf/Larry's  GuM,  Monroe,  Michigan.. 


Case  No. 


RR300- 
109 


Type  of  Submission 


Request  for  Modtfication/Resassion  in  the  Guff  Reftjod  Proceeding  IF 
GRANTED:  The  April  17.  1991  Deciswn  and  Order  (Case  No  RFSOO- 
11400)  Issued  to  Larry's  GuH  would  be  modified  regarding  the  firm's 
application  fax  refund  submitted  in  the  Giil   Refux)  Proceedn0. 
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bST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  o(  August  30  throush  September  6. 1991  ] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  ot  Submission 

Sept.  5  1991 

James  L  Schwab.  Monroe,  Michigan — „ 

Paul  G.  Richards  Palisades,  New  York 

LFA-0144 
LFA-0146 

Appeal  ol  an  Information  Request  Denial   K  granted:  The  August  14, 

Sept  6  1991 

1991.  Freedom  of  Information  Request  Denial  Issued  by  the  Office  of 
lnter.govemmental   and    External   Affairs,    Albuquerque   Operations 
Office,  (AOO)  would  be  rescinded  and  James  L  Schwab  would 
receive  certain  information  concerning  tfie  AOO's  investigation  into 
the  termination  of  his  employment  with  a  DOE  subcontractor 
Appeal  of  an  Information  Request  Denial.  If  Granted:  The  .luly  31, 1991. 

Freedom  of  Information  Request  Denial  issued  by  the  Office  of 
Classification,   Security  Affairs,  would  be  rescinded,  and  Paul  G. 
Richards  would  receive  access  to  the  event  yield  ol  five  specific 
underground  nuclear  explosions  conducted  at  the  Nevada  Test  Site. 

Refund  Applications  Received 

[Week  of  August  30  through  September  6,  1991  ] 


Name  of  refund 

Date  received 

proceeding /name 
of  refund 
applicant 

Case  No. 

9/4/91 

West  Pike  Shell 

RF315-10159 

9/4/91 

Exeter  Shell 
Sarrice. 

RF315-10160 

9/4/91 

Hercules.  Inc 

RF336-24 

9/5/91 

Paul's  Biscayne 
Shell. 

RF315-10161 

9/3/91 

George  A. 
Bourbon. 

RF335-41 

9/3/91 

Downtown  Shell  a 
Tire  Service. 

RF315-10157 

9/3/91 

Jerry's  Super 
Shell  Service. 

RF315-10158 

9/3/91 

Bill's  ARCO 

RF304-12496 

9/3/91 

Bill's  ARCO    

RF304- 12497 

9/3/91 

Oakwood  ARCO 

RF304-1249e 

9/4/91 

State  Escrow 
Distribution. 

RF302-11 

8/30/91  thru 

Texaco  Refund 

RF321-16780 

9/6/91 

Applications 

thruFR 

Received. 

321-16812 

8/30/91  thru 

Crude  Oil  Refund 

RF272-89672 

9/6/91 

Applications 

thruFR 

Received. 

272-69764 

8/30/91  thnj 

Gutf  Oil  Refund 

RF300- 17550 

9/6/91 

Applications 

thruFR 

Received. 

300-17580 

(FR  Doc.  91-28974  Filed  12-2-91;  8:45  ami 

BILLING  CODE  6450-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCy 

IFRL-4C37-8) 

Science  Advisory  Board  Drinking 
Water  Committee;  Open  Meeting; 
December  17-13, 1991 

Pursuant  to  the  Federal  Advisory 
Coinmittee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DVv^C)  will  meet  on 
December  17-19. 1991  at  the  U.S.  EPA. 
Environmental  Research  Center.  Route 
54  and  Alexander  Drive.  Research 
Triangle  Park,  NC  27711.  The  meeting 
will  begin  at  9  a.m.  on  December  17th.  It 


is  anticipated  that  the  DWC  will 
complete  its  deliberations  no  later  than 
12  p.m.  on  December  19th.  although  it 
may  finish  sooner.  The  meeting  is  open 
to  the  public  and  seating  is  on  a  first- 
come  basis. 

PURPOSE  AND  CHARGE  TO  THE 

COMMITTEE:  The  purpose  of  the  meeting 
is  for  the  Committee  to  review  the 
Agency's  health  research  program  for 
drinking  water,  providing  advice  on 
whether  the  program  is  appropriately 
targeted,  scientifically  and 
programmatically,  given  the  level  of 
resources  provided  (this  draft  charge  to 
the  Committee  is  subject  to  revision). 

FOR  FURTHER  INFORMATION:  For  details 
concerning  this  meeting,  including  a 
draft  agenda,  please  contact  Mr.  Robert 
Flaak,  Assistant  Staff  Director.  Science 
Advisory  Board  (A-lOlF).  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 
Telephone:  (202)  260-652  and  FAX:  (202) 
260-7118.  There  are  no  review 
documents  or  other  materials  being 
provided  to  the  DWC  prior  to  the 
meeting.  Members  of  the  public  who 
wish  to  make  a  brief  oral  presentation  to 
the  Committee  must  contact  Mr.  Flaak 
no  later  than  Wednesday.  December  11. 
1991  in  order  to  be  included  on  the 
Agenda.  Written  statements  of  any 
length  (at  least  15  copies)  may  be 
provided  to  the  Committee  up  until  the 
meeting.  The  Science  Advisory  Board 
expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  five  minutes. 

Dated:  November  22. 1991. 
Dr.  Donald  Barnes. 

Staff  Director.  Science  Advisory  Board. 
(PR  Doc.  91-28961  Filed  12-2-91,  8:45  am) 

BtlAJNG  CODE  SS60-50-M 


[OPTS-59302A;  FRL  4005-91 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
conditional  approval  of  an  application 
for  test  marketing  exemption  (TME) 
under  section  5(h)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  and  40 
CFR  720.38.  EPA  has  designated  this 
application  as  TME-92-1.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  November  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Di  Fiore,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794). 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-611E.  401  M  St..  SW..  Washington.  DC 
20460.  (202)  260-3374. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EP.A  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-92-1.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application  and  amendment, 
and  for  the  time  period  and  restrictions 


jesday.  December  3.  1991  /  Notices 
-  Hearings  and  Appeals— Continued 

)  September  6, 1991] 


No. 


1146 


Type  ol  Submisskxi 


Appeal  of  an  Irrformation  Request  Denial.  I<  granted;  The  August  14, 
1991.  Freedom  o1  inlormation  Request  Denial  issued  t»y  the  Office  of 
Inter-govemmental  and  External  Affairs,  Albuquerque  Operations 
Office,  (AOO)  would  be  rescinded  and  James  L  Schwab  would 
receive  certain  information  concerning  ttie  AOC's  investigation  into 
the  termination  of  his  employment  with  a  DOE  sulx^ntractor 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  July  31, 1991, 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of 
Ctassiiication,  Security  Affairs,  would  be  rescinded,  and  Paul  G. 
Hidwnte  would  receive  access  to  ttie  event  yield  of  five  specific 
underground  nuclear  explosions  corxJucted  at  the  Nevada  Test  Site. 
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IOPTS-59302A;  FRL  4005-91 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
conditional  approval  of  an  application 
for  test  marketing  exemption  (TME) 
under  section  5(h)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  and  40 
CFR  720.38.  EPA  has  designated  this 
application  as  TME-92-1.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  date:  November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Di  Fiore,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-611E,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  260-3374. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  pui-poses  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-92-1.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application  and  amendment, 
and  for  the  time  period  and  restrictions 
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specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application, 
amendment,  and  in  this  notice  must  be 
met. 

The  following  additional  restrictions 
apply  to  TME-92-1. 

1.  The  applicant  must  ensure  that 
each  person  who  is  reasonably  likely  to 
be  dermally  exposed  in  the  work  area  to 
the  TME  substance  through  direct 
handling  or  through  contact  with 
equipment  on  which  the  substance  may 
exist  is  required  to  wear  personal 
protective  equipment  that  provides  a 
barrier  to  prevent  dermal  exposure  to 
the  substance  in  the  specific  work  area 
where  it  is  selected  for  use.  Required 
protective  equipment  for  this  TME 
substance  should  include,  at  a  minimum, 
impervious  gloves  and  safety  goggles  or 
a  face  shield.  Each  item  of  protective 
equipment  must  be  selected  and  used  in 
accordance  with  29  CFR  1910.132  and 
1910.133. 

2.  The  applicant  must  ensure  that 
employees  are  provided  with 
information  and  training  on  the  TME 
substance.  This  information  and  training 
must  be  provided  at  the  time  of  each 
employee's  initial  assignment  to  a  work 
area  containing  the  TME  substance  and 
whenever  the  substance  is  introduced 
into  the  employee's  work  area  for  the 
first  time. 

3.  The  applicant  must  affix  a  label  to 
each  container  of  the  substance  or 
formulations  c     'fining  the  substance. 
The  label  shall  include,  at  a  minimum, 
the  following  statement: 

WARNING:  Contact  with  skin  may  be 
harmful.  Chemicals  similar  in  structure  to 
(insert  appropriate  name)  have  been  found  to 
cause  oncogenicity  and  retinopathy.  To 
protect  yourself,  you  must  wear  protectiire 
gloves,  clothing,  and  goggles. 

4.  The  applicant  is  prohibited  from 
any  predictable  or  purposeful  release  of 
the  TME  substance  or  of  any  waste 
stream  from  the  processing  or  use  of  the 
substance  into  the  waters  of  the  United 
States. 

5.  The  applicant  may  only  distribute 
the  TME  substance,  other  than  for 
disposal,  to  a  customer  who  agrees  in 
writing  to  comply  with  the  same 
requirements  and  restrictions  to  which 
the  applicant  must  adhere:  personal 
protective  equipment,  haeard 
communication,  and  environmental 
release. 

6.  A  bill  of  lading  accompanying 
each  shipment  must  state  that  the  use  of 
the  substance  is  restricted  to  that 
approved  in  the  TME.  In  addition,  the 


applicant  shall  maintain  the  following 
records  until  5  years  after  the  date  they 
are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA: 

a.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

b.  Records  of  dates  of  the 
shipments  to  each  customer  and  the 
quantities  supplied  in  each  shipment. 

c.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

d.  Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formulations  containing  the  substance. 

e.  Records  documenting  the  - 
determinations  required  by  paragraph  1 
of  this  TME  that  chemical  protective 
clothing  is  impervious  to  the  TME 
substance. 

f    Records  documenting 
establishment  and  implementation  of 
the  hazard  commimication  program 
required  by  paragraph  2  of  this  TME 

g.    A  copy  of  the  letter  supplied  by 
each  customer  that  agrees  to  comply 
with  the  same  requirements  and 
restrictions  that  pertain  to  the  applicant 

h.    Records  documenting 
appropriate  disposal  of  the  TME 
substance  and  the  quantities  so 
disposed  of. 

TME-92-1 

Date  of  Receipt:  October  17. 1991. 

Notice  of  Receipt:  October  28. 1991  {56 
FR  55500). 

Applicant:  Lonza  Inc. 

Chemical:  (S)  Benzenamine,  4,4'- 
methylenebis[2-methyl-6-{l- 
methylethyl))-. 

Use:  (G)  Open  non-dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Two. 

Test  Marketing  Period:  730  days, 
commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  the 
following  health  concerns  for  the  test 
market  substance:  cancer,  based  on 
analogy  to  methylene  dianiline;  and 
retinopathy,  based  on  the  TME 
chemical's  structure.  However,  these 
concerns  are  mitigated  by  the 
requirement  that  workers  who  are 
exposed  to  the  TME  substance  wear 
gloves,  goggles  and  other  protective 
equipment,  and  by  the  prohibition  on 
releases  of  the  TME  substance  to  water. 

EPA  also  identified  environmental 
concerns  for  the  TME  chemical.  Based 
on  a  quantitative  structure  activity 
relationship  to  anilines,  EPA  expects 
chronic  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  of  1  part  per 
billion  TME  substance  in  surface 
waters.  The  applicant  has  agreed. 


however,  not  to  release  any  of  the  TME 
chemical  to  water,  thereby  mitigating 
the  Agency's  concerns  for  aquatic 
toxicity. 

The  EPA  concludes,  therefore,  that, 
based  on  the  mitigation  factors 
described  above,  the  test  market 
activities  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
cast  significant  doubt  on  its  finding  that 
the  test  marketing  activities  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment. 

Dated:  November  25, 1991. 
John  W.  MeloDS, 

Director.  Chemical  Control  Division.  Office  of 
Toxic  Substances. 

[FR  Doc.  91-28962  Filed  12-2-01:  8:45  am) 

■ILUNQCOOf  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PubHdnformation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  22, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  )udy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  ]onas  Neihardt.  Office  of 
Management  and  Budget  Room  3235 
NEOB,  Washington.  DC  20503.  (202)  39&- 
4814. 

OMB  Number  3060-0190. 

Title:  Section  73.3544,  Application  to 
obtain  a  modified  station  license. 

Action:  Extension. 

Respondents:  Non-profit  institutions, 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  249 
responses;  1  hour  average  burden  per 
response:  249  hours  total  annual  burden. 

Needs  and  Uses:  Section  73.3544  sets 
forth  the  filing  procedures  for  broadcast 
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licensees  to  obtain  a  modified  station 
license  when  prior  authority  is  not 
required  to  make  the  changes.  Licensees 
are  required  to  notify  the  FCC  in  writing 
when  there  is  a  change  in  the  name  of 
the  licensee  where  there  is  no  change  in 
ownership  or  control.  TV  or  FM 
licensees  changing  the  type  of 
transmitting  antenna  or  output  power  of 
their  transmitter  must  file  the 
appropriate  construction  permit 
application  form  with  the  FCC.  The  data 
is  used  by  FCC  staff  to  ensure  changes 
are  in  accordance  with  FCC  rules  and 
regulations  and  to  issue  a  modified 
station  license. 

0MB  Number:  3060-0187. 

Title:  Section  73.3594,  Local  public 
notice  of  designation  for  hearing. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses]. 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  693 
responses;  4  hours  average  burden  per 
response;  2,772  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.3594 
requires  that  applicants  of  any  AM,  FM 
or  TV  broadcast  station  designated  for 
hearing  must  give  notice  of  such 
designation.  Section  73.3594(a)  requires 
that  this  notice  be  given  in  a  daily 
newspaper  of  general  circulation 
published  in  the  community  in  which  the 
station  is  or  will  be  located.  Section 
73.3594(b)  requires  applicants  for 
modification,  assignment,  transfer  or 
renewal  of  an  operating  broadcast 
station  to  give  notice  over  the  broadcast 
station  in  addition  to  publishing  the 
notice  in  a  daily  newspaper.  Section 
73.3595(g)  requires  that  applicants  file  a 
statement  with  the  FCC  setting  forth 
information  regarding  the  publication  or 
broadcast. 

OMB  Number:  3060-0314. 

Titie:  Section  76.209,  Fairness 
doctrine;  personal  attacks,  political 
editorials. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  1,312 
responses;  2.6  hours  average  burden  per 
response:  3,411  hours  total  annual 
burden. 

Needs  and  Uses:  During  the 
presentation  of  views  on  a  controversial 
issue  of  public  importance,  an  attack 
may  be  made  upon  the  honesty, 
character,  integrity,  or  like  personal 
qualities  of  an  identified  person  or 
group.  Section  76.209(b)  requires  that  a 
cable  television  system  operator  must 


transmit  to  the  person  or  group  attacked 
a  notiflcation  of  the  date,  time  and 
identification  of  the  cablecast  of  a 
personal  attack;  a  script  or  tape  of  the 
attack,  and  an  offer  of  a  reasonable 
opportunity  to  respond  to  the  attack 
over  the  licensee's  facilities.  Section 
76.209(d)  requires  that  when  a  cable 
television  system  operator  in  an 
editorial  endorses  or  opposes  a 
candidate,  the  licensee  must  notify  the 
other  qualified  candidate(s)  for  the  same 
office  or  the  candidate  opposed,  of  the 
date  and  time  of  editorial,  provide  a 
script  or  tape  of  the  editorial  and  offer 
reasonable  opportunity  to  respond  over 
the  system's  facilities.  The  data  is  used 
as  a  notification  of  personal  attack  and 
to  provide  an  opportunity  to  respond  to 
a  political  editorial. 

OMB  Number:  3060-0308. 

Title:  Section  90.505,  Developmental 
operation,  showing  required. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden.^00 
responses;  2  hours  average  burden  per 
response;  200  hours  total  annual  burden. 

Needs  and  Uses:  Developmental 
authorizations  are  usually  employed  by 
licensees  who  wish  to  develop  some 
new  use  of  the  radio  communication 
facilities.  By  their  very  nature,  these 
developmental  uses  vary  considerably 
and  do  not  lend  themselves  to  defined 
usage  categories  already  in  the  Rules. 
Accordingly,  applicants  proposing  such 
operations  are  required  to  submit 
supplemental  information  showing  why 
the  authorization  is  necessary  and  what 
its  use  will  be.  The  data  is  used  by  FCC 
staff  to  evaluate  the  desirability  of 
issuing  such  an  authorization  from 
spectrum  use  and  interference  potential 
considerations. 

Federal  Ccmmunications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
(FR  Doc.  91-28892  Filed  12-2-91;  8:45  am] 

naiNQ  COCE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Brazil/U.S.  Gulf  Ports;  Agreenrtent(8) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010320-025. 

Title:  Brazil/U.S.  Gulf  Ports 
Agreement 

Parties:  Compania  de  Navegacao 
Lloyd  Brasileiro  Companhia  Maritima 
Nacional  American  Transport  Lines,  Inc. 
Empress  Lineas  Maritimas  Argentinas 
S.A.  A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I.  ("Bottacchi") 

Synopsis:  The  modification  would 
delete  Bottacchi  as  a  party  to  the 
Agreement,  extend  alternate  coast 
service  through  1992,  provide  for  two 
six-month  pool  periods  in  1992.  provide 
that  only  five  percent  of  the  revenue 
earned  by  the  parties  will  be  subject  to 
pooling  during  the  first  pool  period  in 
1992.  extend  the  current  undercarriage 
forfeiture  clause  through  1992,  and 
permit  any  party  to  withdraw  at  the  end 
of  the  first  pool  period  of  1992  upon  30 
days'  notice.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  232-011359. 

Title:  Sea-Land/Navieras  Space 
Charter  Agreement. 

Parties:  Puerto  Rico  Maritime 
Shipping  Authority  Sea-Land  Service, 
Inc. 

Synopsis:  Under  the  terms  of  the 
proposed  Agreement,  one  of  the  parties 
will  withdraw  from  service  the  vessel  it 
operates  between  Puerto  Rico  and 
Trinidad,  and  serve  that  trade  route  via 
space  chartered  abroad  the  vessel 
operated  by  the  other  party,  as  well  as 
make  calls  at  the  Dominican  Republic. 
The  parties  will  also  mutually  establish 
a  schedule  for  service  to  the  Agreement 
trade  with  the  operating  vessel.  The 
Agreement  serves  the  trade  between 
ports  and  points  in  Puerto  Rico,  and 
other  U.S.  ports  and  points  served  via 
Puerto  Rico,  and  ports  and  points  in  the 
Dominican  Republic  and  the  Republic  of 
Trinidad  and  Tobago. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010320-025. 

Title:  Brazil/U.S.  Gulf  Ports 
Agreement 

Parties:  Compania  de  Navegacao 
Lloyd  Brasileiro  Companhia  Maritima 
Nacional  American  Transport  Lines,  Inc. 
Empresa  Lineas  Maritimas  Argentinas 
S.A.  A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I.  ("Bottacchi") 

Synopsis:  The  modification  would 
delete  Bottacchi  as  a  party  to  the 
Agreement,  extend  alternate  coast 
service  through  1992.  provide  for  two 
six-month  pool  periods  in  1992.  provide 
that  only  five  percent  of  the  revenue 
earned  by  the  parties  will  be  subject  to 
pooling  during  the  first  pool  period  in 
1992,  extend  the  current  undercarriage 
forfeiture  clause  through  1992,  and 
permit  any  party  to  withdraw  at  the  end 
of  the  first  pool  period  of  1992  upon  30 
days'  notice.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  232-011359. 

Title:  Sea-Land/Navieras  Space 
Charter  Agreement. 

Parties:  Puerto  Rico  Maritime 
Shipping  Authority  Sea-Land  Service, 
Inc. 

Synopsis:  Under  the  terms  of  the 
proposed  Agreement,  one  of  the  parties 
will  withdraw  from  service  the  vessel  it 
operates  between  Puerto  Rico  and 
Trinidad,  and  serve  that  trade  route  via 
space  chartered  abroad  the  vessel 
operated  by  the  other  party,  as  well  as 
make  calls  at  the  Dominican  Republic. 
The  parties  will  also  mutually  establish 
a  schedule  for  service  to  the  Agreement 
trade  with  the  operating  vessel.  The 
Agreement  serves  the  trade  between 
ports  and  points  in  Puerto  Rico,  and 
other  U.S.  ports  and  points  served  via 
Puerto  Rico,  and  ports  and  points  in  the 
Dominican  Republic  and  the  Republic  of 
Trinidad  and  Tobago. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  November  26, 1991. 
Joseph  C.  Polking, 
Secretary. 

(PR  Doc.  91-28852  Filed  1-22-91:  8:45  am) 
Wmng  Co4«  6730-01-M 


Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  to 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Compagnie  Francaise  de  Croisieres  and 

Sodimarit  S.A.,  c/o  Ocean  Cruise 

Lines,  Inc.,  1510  SE.  17th  Street,  Ft. 

Lauderdale,  FL  33316. 
Vessel:  OCEAN  PRINCESS. 

Dated:  November  26, 1991. 
loseph  C.  Polking, 
Secretary. 
I  (FR  Doc.  91-28888  Filed  12-2-91;  8:45  am] 

I  BILLING  CODE  6730-01-« 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app.  1718 
and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573 
DFM  International  Inc.,  130  Produce 

Ave.  H,  San  Francisco,  CA  94121 
Officers:  Frank  J.  Havlat,  President. 

Jon  C.  Brownfield.  Vice  President/ 

Director.  Dale  Wilson,  Secretary/ 

Director 
Ventana  Overseas  Cargo  Inc.,  30-01  37th 

Avenue,  Long  Island  City,  New 

York  11101 
Officers:  Eleuterio  Arcese,  Chairman, 

Paola  Arcese,  Director,  Pier  Antonio 

Baragioia,  Director,  George 

Ringhoff.  Vice  President/General 

Manager 
Amerpole  International,  Inc.,  220 

McClellan  Highway,  E.  Boston,  MA 

02128 


Officers:  Alfred  Landano,  Director, 
Michael  Landano,  Director,  Anna 
Landano,  Treasurer 

Alicia  Seneca  Walker,  10801  SW  30th 
Street,  Miami,  FL  33165,  Sole 
Proprietor 

Global  Freight  Inc.,  426  Northfield  Ave., 
Edison,  NJ  08837 
Officers:  Savino  lUuzzi,  President/ 
Director,  Frank  Vasta,  Vice 
President/Secretary/Director 

America's  Custom  Brokers,  Inc.,  1900 
N.W.  82nd  Ave.,  Miami,  FL  33126 
Officer:  Jorge  J.  Sam,  President/ 
Director 

NRS  America  Inc.,  405  Lexington  Ave., 
48  Fl.,  New  York,  NY  10174 
Officers:  Masayoshi  Uchara, 
Chairman,  Hiroshi  Aoki,  Director, 
Hiroshi  Takubo,  Director,  Tomio 
Banzai,  President/Treasurer,  David 
Hiromura,  Vice  President/ 
Secretary,  Yoichi  Noto.  Vice 
President,  I-Huang  Lin,  Vice 
President,  Susan  Onuma.'Assistant 
Secretary 

Vintage  Express  Inc.,  2750  N.  29th  Ave., 
Suite  202.  Hollywood,  FL  33020 
Officer:  Roberta  C.L.  Robbert, 
President/Director 

Youngs  Transport  Inc.,  1330  Broadway, 
#1012,  Oakland,  CA  94612 
Officers:  Doug  H.  Lee,  President/ 
Director,  John  S.  Lee.  Treasurer 

AIS  International,  Inc.,  One  Mass  Tech 
Center,  P.O.  522,  E.  Boston,  MA 
02128 
Officers:  Joanne  M.  McDevitt, 
President,  James  D.  MacDonald, 
Director 

Interfreight  Customs  Clearance  Inc.,  999 
E.  Touhy  Ave.,  #480,  Des  Plaines,  IL 
60018 
Officers:  Kurt  Knondi-Floch,  Chief 
Exec.  Officer/Director,  Herbert 
Hassinger,  President/Stockholder, 
Roseann  Zaffino,  Vice  President/ 
Stockholder,  Terry  S.  Kase, 
Secretary /Treasurer/Stockholder, 
Kurt  A.  Konodi,  Director,  Stefanie 
Williams,  Director 

Fisher  Transport  Inc.,  1675  S.  Elmhurst 
Rd.,  Elk  Grove  Village,  IL  60007 
Officers:  Tom  Jong-Ha  Kim,  President, 
Suzie  Kim,  Vice  President 

Dated:  November  26, 1991. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 
[PR  Doc.  91-28851  Filed  12-2-91;  8:45  am] 

BILUNG  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Eari  Ford  McNaughton;  Change  in 
Bank  Control  Notice,  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  24, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Earl  Ford  McNaughton.  Fremont. 
Indiana:  to  acquire  78.32  percent  of  the 
voting  shares  of  San  Jose  Banco,  Inc., 
Fremont,  Indiana,  and  thereby  indirectly 
acquire  San  Jose  Tri-County  Bank,  San 
Jose,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  26. 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-28889  Filed  12-2-91;  8:45  am] 
BILLING  CODE  U1IM)1-F 


Provident  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  24, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Provident  Bancorp,  Inc.,  Cincinnati, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Provident  Bank  of 
Boone  County.  Burlington.  Kentucky, 
and  Provident  Bank  of  Kenton  County, 
Covington,  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Pyramid  Bancorp,  Inc.,  Grafton, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  up  to  100  percent 
of  the  voting  shares  of  Grafton  State 
Bank,  Grafton.  Wisconsin. 

2.  San  Jose  Banco,  Inc.,  Fremont, 
Indiana;  to  acquire  80  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Fremont,  Fremont,  Indiana. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Marke! 
Street,  San  Francisco,  California  94105: 

1.  Investors  Banking  Corporation, 
Portland,  Oregon;  to  become  a  bank 
holding  company  by  acquiring  66  2/3 
percent  of  the  voting  shares  of  Colonial 
Banking  Company,  Grants  Pass,  Oregon, 
a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  26, 1991. 
Jennifef ).  |ohiuoo. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  91-28890  Filed  12-2-91;  8:45  amj 
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DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  to  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS. 
action:  Notice. 


summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979. 11986).  A  similar  notice  listing 
all  currently  certified  laboratories  will 
be  published  during  the  first  v/eek  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  COHTACT: 
Denise  L  Goss,  Program  Assistant,  Drug 
Testing  Section,  Division  of  Applied 
Research,  National  Institute  on  Drug 
Abuse,  room  9-A-53,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  tel.:  (301) 
443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  consiciered  as  meeting  the 
minimimi  requirements  expressed  in  the 
NIDA  Guidelines.  A  lalioratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

AccuTox  Analytical  Laboratory,  427  Fifth 

Avenue.  NW.,  Attalla,  AL  35954-0770.  205- 

53ft-0012 
Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Road,  suite  21,  Nashville, 

TN  37211.  615-331-5300. 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  SUeet.  Montgomery,  AL  36103, 

205-263-5745 
American  Medical  Laboratories,  Inc.  11091 

Main  Street.  P.O.  Box  188,  Fairfax,  VA 

22030.  703-691-9100 


Associated  Pathologists  Laboratories.  Inc., 
4230  South  Bumham  Avenue,  suite  250,  La* 
Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP).  500  Chipeta 
Way.  Salt  Lake  City.  UT  84108, 801-583- 
2787 
Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive.  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory,  2789 

Allied  Street  Green  Bay.  Wl  54304, 414- 
496-2487 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue,  Cambridge,  MA 

02139.  617-547-8900 
Cedars  Medical  Center,  Department  of 

Pathology.  1400  Northwest  12th  Avenue. 

Miami.  FL  33136,  305-325-5810 
Center  for  Human  Toxicology,  417  Wakara 

Way-Room  290.  University  Research  Park, 

Salt  Lake  City,  UT  64108,  801-581-5117 
Columbia  Biomedical  Laboratory.  Inc.  4700 

Forest  Drive,  suite  200,  Columbia.  SC  29208. 

800-848-4245/803-782-2700 
Clinical  Pathology  Facility.  Inc.,  711  Bingham 

Street,  Pittsburgh,  PA  15203.  412-488-7500 
Clinical  Reference  Lab.  11850  West  85lh 

Street,  Lenexa,  KS  86214,  800-445-6917 
CompuChem  Laboratories,  Inc..  3308  Chapel 

Hill/Nelson  Hwy..  P.O.  Box  12652, 

Research  Triangle  Park,  NC  27709, 919-54ft- 

026/800-633-3984 
Cox  Medical  Centers.  Department  of 

Toxicology.  1423  North  Jefferson  Avenue, 

Sprii^eld,  MO  65802.  80O-876-3652/417- 

836-3093 
Damon  Clinical  Laboratories.  140  East  Ryan 

Road,  Oak  Creek,  WI  53154,  800-365-3840 

(name  changed:  formerly  Chem-Bio 

Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300  Esters 

Blvd.,  suite  900,  Irving.  TX  75063.  214-829- 

0535 
Doctors  &  Physicians  Laboratory,  801  East 

Dixie  Avenue,  Leesburg,  FL  32748, 904-787- 

9006 
Drug  Labs  of  Texas.  15201 1 10  East  suite  125, 

Channelview.  TX  7753a  713-457-3784 
DrugScan.  Inc..  P.O.  Box  2969. 1119  Meams 

Road,  Warminster,  PA  18974.  215-674-9310 
Eagle  Forensic  Latwratory,  Inc..  950  North 

Federal  Highway,  suite  30a  Pompano 

Beach.  FL  33062,  305-946-4324 
Eastern  Laboratories,  Ltd.,  95  Seaview 

Boulevard,  Port  Washington,  NY  1105a 

516-625-9800 
ElSohly  Laboratories,  Ina,  1215-%  Jackson 

Ave..  Oxford.  MS  38655,  601-236-2600 
Employee  Health  Assurance  Group.  405 

Alderson  Street,  Schofield,  WI  54476.  800- 

627-8200  (name  change:  formerely  Alpha 

Medical  Laboratory,  Inc.) 
General  Medical  Laboratories,  36  South 

Brooks  Street.  Madison.  WI  53715, 608-287- 

6267 
Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 

Madison  St.,  suite  500.  Nordstrom  Medical 

Tower,  Seattle,  WA  98104,  206-386-2672 
Laboratory  Speciahsts,  Inc..  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037,  504-392-7961 
Mayo  Medical  Laboratories,  200  S.W.  First 

Street.  Rochester,  MN  55905,  800-533-1710/ 

507-284-3631 
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Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Avenue,  suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City.  UT  34108, 801-583- 
2787 
Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive.  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory,  2789 

Allied  Street  Green  Bay,  Wl  54304, 414- 
496-2487 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue.  Cambridge.  MA 

02139,  617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology.  1400  Northwest  12th  Avenue. 

Miami,  FL  33138,  305-325-5810 
Center  for  Human  Toxicology,  417  Wakara 

Way-Room  290,  University  Research  Park. 

Salt  Lake  City,  UT  8410&  801-581-5117 
Columbia  Biomedical  Laboratory,  Ino.,  4700 

Forest  Drive,  suite  200,  Columbia.  SC  29206, 

800-648^245/803-782-2700 
Clinical  Pathology  Facility,  Ina,  711  Bingham 

Street.  PitUburgh,  PA  15203.  412-488-7500 
Clinical  Reference  Lab.  11850  West  85th 

Street.  Lenexa,  KS  66214.  800-445-6917 
CompuChem  Laboratories.  Inc..  3308  Chapel 

Hill/Nelson  Hwy..  P.O.  Box  12852, 

Research  Triangle  Park,  NC  27709,  919-549- 

326/800-833-3984 
Cox  Medical  Centers.  Department  of 

Toxicology.  1423  North  Jefferson  Avenue. 

Springfield.  MO  65802.  800-876-^52/417- 

836-3093 
Damon  Clinical  Laboratories.  140  East  Ryan 

Road,  Oak  Creek.  Wl  53154, 800-365-3840 

(name  changed:  formerly  Chem-Bio 

Corporation:  CBC  Clinilab) 
Damon  Clinical  Laboratories.  8300  Esters 

Blvd..  suite  900,  Irving.  TX  75063,  214-929- 

0535 
Doctors  &  Physicians  Laboratory,  801  East 

Dixie  Avenue,  Leesburg.  FL  32744  904-787- 

9006 
Drug  Labs  of  Texas,  15201  i  10  East  suite  125, 

Chamielview,  TX  7753a  713-457-3784 
DrugScan.  Inc.,  P.O.  Box  2969, 1119  Meams 

Road.  Warminster,  PA  18974,  215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  North 

Federal  Highway,  suite  308,  Pompano 

Beach,  FL  33062.  305-946-4324 
Eastern  Laboratories.  Ltd..  95  Seaview 

Boulevard.  Port  Washington.  NY  1105a 

516-625-9800 
ElSohly  Laboratories.  Inc.,  1215-^4  Jackson 

Ave.,  Oxford,  MS  38655, 601-236-2609 
Employee  Health  Assurance  Group.  405 

Alderson  Street,  Schofield,  Wl  54476, 800- 

627-8200  (name  change:  formerely  Alpha 

Medical  Laboratory.  Inc.) 
General  Medical  Laboratories.  36  South 

Brooks  Street,  Madison.  WI  53715.  606-287- 

6267 
Laboratory  of  Pathology  of  Seattle.  Inc.,  1229 

Madison  St.,  suite  500,  Nordstrom  Medical 

Tower,  Seattle.  WA  98104. 206-366-2672 
Laboratory  Specialists.  Inc..  113  Jarrell  Drive, 

Belle  Chasse.  LA  70037.  504-392-7961 
Mayo  Medical  Laboratories.  200  S.W.  First 

Street.  Rochester,  MN  55905.  800-533-1710/ 

507-284-3631 
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Med-Chek  Laboratories,  Inc.,  4900  Perry 
Highway,  Pittsburgh,  PA  15229,  412-931- 
7200 

MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Boulevard,  Memphis,  TN 
38175,  901-795-1515 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  9176 
Independence  Avenue,  Chatsworth,  CA 
91311,  818-718-0115/800-331-8670  (outside 
CA)/800-464-7081  (CA  only)  (name 
changed:  formerly  Laboratory  Specialists, 
Inc.,  Abused  Drug  Laboratories) 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  2356  North 
Lincoln  Avenue,  Chicago,  IL  60614,  312- 
880-6900  (name  changed:  formeriy  Bio- 
Analytical  Technologies] 

MedTox  Laboratories,  Inc.,  402  W.  County 
Road  D,  St  Paul,  MN  55112,  612-63ft-7466/ 
600-632-3244 

Mental  Health  Complex  Laboratories,  9455 
Watertown  Plank  Road,  Milwaukee,  WI 
53226,  414-257-7439 

Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria,  IL  61636,  800-752-1835/309-671- 
5199 

MetPalh,  Inc.,  1355  Mittel  Boulevard,  Wood 
Dale,  IL  60191,  708-595-3888 

MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  Nj  07608,  201-393-5000 

MelWest-BPL  Toxicology  Laboratory,  18700 
Oxnard  Street,  Tarzana,  CA  91356,  800- 
492-0800/818-343-8191 

National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD  21227, 
301-247-9100,  (name  changed:  formerly 
Maryland  Medical  Laboratory,  Inc.) 

National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
800-749-3784  (name  changed:  formerly  Med 
Arts  Lab) 

National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road,  Hemdon,  VA 
22071,  703-742-3100/800-572-3734  (inside 
VA)/80O-336-O391(out8ide  VA) 

National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Suite  A-15,  Nashville,  TN  37217, 615- 
36O-3992/80O-B00-4522 

National  Health  Laboratories  Incorporated, 
2540  Empire  Drive,  Winston-Salem,  NC 
27103-6710,  919-7604620/800-334-8627 
(outside  NC)/800-642-0894  (NC  only) 

National  Psychopharmacology  Laboratory, 
Inc..  9320  Park  W.  Boulevard,  Knoxville, 
TN  37923,  800-251-9492 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Avenue,  Bakersfield,  CA  93304, 
805-322-4250 

Nichols  Institute  Substance  Abuse  Testing 
(NISAT).  8985  Balboa  Avenue,  San  Diego, 
CA  92123,  800-446-4728/619-694-5050 
(name  changed:  formerly  Nichols  Institute) 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Avenue,  Eugene,  OR  97440- 
0972.  503-687-2134 

Parke  DeWatt  Laboratories,  Division  of 
Comprehensive  Medical  Systems,  Inc.,  1810 
Frontage  Rd.,  Northbrook,  IL  60062,  706- 
480-4680 


Pathlab,  Inc.,  16  Concord,  El  Paso,  TX  79906, 

800-999-7284 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400 
PDLA,  Inc.,  100  Corporate  Court,  So. 

Plainfield,  NJ  07080,  908-769-8500/800-237- 

7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive,  Menio  Park,  CA  94025,  415- 

328-6200/800-446-5177 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 

San  Diego,  CA  92111,  619-279-2600 
Precision  Analytical  Laboratories,  Inc.,  13300 

Blanco  Road,  Suite  #150.  San  Antonio,  TX 

78216,  512-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 

Hattiesburgh,  MS  39402,  601-264-3856/800- 

844-8378 
Regional  Toxicology  Services.  15305  N.E.  40th 

Street,  Redmond,  WA  98052,  206-882-3400 
Roche  Biomedical  Laboratories,  1801  First 

Avenue  South,  Birmingham,  AL  35233,  205- 

581-3537 
Roche  Biomedical  Laboratories,  1957 

Lakeside  Parkway,  suite  542,  Tucker,  GA 

30084,  404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1912 

Alexander  Drive,  P.O.  Box  13973,  Research 

Triangle  Park,  NC  27709,  919-361-7770 
Roche  Biomedical  Laboratories,  Inc.,  69  First 

Avenue,  Raritan,  NJ  08869,  800-437-4986 
Roche  Biomedical  Laboratories,  Inc..  1120 

Stateline  Road,  Southaven.  MS  38671,  601- 

342-1286 
S.E.D.  Medical  Laboratories,  500  Walter  NE, 

suite  500,  Albuquerque,  NM  87102,  505-848- 

8800 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 

Street,  Reno,  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Drive,  Atlanta,  GA  30340, 

404-934-0205  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Parkway,  Schaumburg,  IL 

60173,  708-885-2010  (name  changed: 

formerly  International  Toxicology 

Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

11636  Administration  Drive,  St.  Louis,  MO 

63146,  314-567-3905 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Road,  Norristown,  PA  19403,  800- 

523-5447  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

8000  Sovereign  Row,  Dallas,  TX  75247,  214- 

638-1301  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc.,  530 

North  Lafayette  Boulevard,  South  Bend,  IN 

46601,  219-234--4176 
Southgate  Medical  Laboratory,  Inc.,  21100 

Southgate  Park  Boulevard.  2nd  Floor. 

Maple  Heights.  OH  44137,  800-338-0166 

outside  OH/800-362-8913  inside  OH 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  North  Lee 

Street,  Oklahoma  City,  OK  73102,  405-272- 

7052 
St.  Louis  University  Forensic  Toxicology 

Laboratory,  1205  Carr  Lane.  St.  Louis,  MO 

63104,  314-577-8628 


Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  suite  208, 
Columbia.  MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc..  5426  N.W. 
79th  Avenue,  Miami.  FL  33166.  305-593- 
2280 

Charles  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 

|FR  Doc.  91-29001  Filed  12-2-91;  8:45  am) 

BIIXINQ  CODE  41M-20-M 


Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

The  National  institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  Methods  of  Assessing  Information 
Processing  Demands. 

Time  and  Date:  9  a.m.-4  p.m..  December  la 
1991. 

Place:  Robert  A.  Taft  Laboratories.  Room 
SB-32,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45228. 

Status:  Open  to  the  public  limited  only  by 
the  space  available. 

Purpose:  To  conduct  an  open  meeting  for 
the  review  of  a  research  protocol  to  study  the 
effects  of  information  processing  demands  in 
the  production  of  musculoskeletal  discomfort 
in  keyboard  work. 

Contact  Person  for  Additional  Information: 
Naomi  G.  Swanson,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  C-24. 
Cincinnati,  Ohio  45226,  telephone  513/533- 
8293  or  FTS  684-8293. 

Dated:  November  26, 1991. 
Elvtn  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
(FR  Doc.  91-28905  Filed  12-2-91;  8:45  am) 

BILUNO  CODE  4160-1«-« 


Food  and  Drug  Administration 
(Docket  No.  91n-«474] 

Chelsea  Laboratories,  Inc.;  Withdrawal 
of  Approval  of  10  Abbreviated  New 
Drug  Applications 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  10  abbreviated  new  drug 
applications  (ANDA's)  held  by  Chelsea 
Laboratories,  Inc.,  896  Orlando  Ave.. 
West  Hempstead,  NY  11552  (Chelsea). 
Chelsea  has  agreed  to  voluntarily  recall 
these  drugs  from  the  market,  has  agreed 
in  writing  to  permit  FDA  to  withdraw 
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approval  of  the  applications,  and  has 
waived  its  opportunity  for  a  hearing. 
This  action  stems  from  the  discovery  of 
discrepancies,  false  statements,  and 
omissions  concerning  information  used 
to  support  approval  of  the  applications. 
EFFECTIVE  DATE:  December  3, 1991. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Richard  S.  Lev.  Center  for  Drug 
Evaluation  and  Research  (HFD-366], 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 

295-8041. 

SUPPl£MENTARY  INFORMATION:  Recently, 
FDA  became  award  of  untrue 
statements,  discrepancies,  and 
omissions  that  relate  to  batches  of  drug 
products  used  to  support  approval  of  the 
following  ANDA's  held  by  Chelsea: 

ANDA  70-038.  Ibuprofen  Tablets,  400 

milligrams  (mg); 
ANDA  70-041,  Ibuprofen  Tablets,  600 

mg: 
ANDA  70-952,  Doxepin  HCl  Capsules. 

10  mg: 
ANDA  70-953,  Doxepin  HCl  Capsules. 

25  mg; 
ANDA  70-954,  Doxepin  HCl  Capsules, 

50  mg; 
ANDA  70-955,  Doxepin  HCl  Capsules. 

100  mg; 
ANDA  71-763.  Doxepin  HCl  Capsules, 

75  mg; 
ANDA  70-764,  Doxepin  HCl  Capsules, 

150  mg; 
ANDA  70-911.  Ibuprofen  Tablets,  800 

mg;  and 
ANDA  86-796,  Chlorothiazide  Tablets. 

500  mg. 

FDA  has  determined  that  these  untrue 
statements,  discrepancies,  and 
omissions  raise  substantial  questions 
about  the  reliability  of  the  data, 
including  the  bioequivalence  data, 
submitted  in  support  of  the  applications. 
FDA  informed  Chelsea  of  this 
determination.  Subsequently,  Chelsea 
agreed  to  permit  FDA  to  withdraw 
approval  of  the  applications,  thereby 
waiving  its  opportunity  for  a  hearing. 

Chelsea  has  not  contested  the  factual 
Hndings  of  untrue  statements, 
discrepancies,  and  omissions,  but  rather 
has  argued  that,  despite  the  inaccuracies 
in  the  applications,  the  marketed 
products  are  bioequivalent  to  the 
respective  listed  drugs. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  withdrawn 
effective  December  3, 1991.  Distribution 
of  these  products  in  interstate  commerce 


without  an  approved  application  is 
illegal  and  subject  to  regulatory  action. 

Dated:  November  22, 1991. 
Carl  C.  Peck. 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  91-28984  Filed  12-2-91:  8:45  am] 
BIUJMO  COM  41«0-«1-«i 

National  InsUtutes  of  Health 

National  Institute  on  Aging;  "Proteases 
and  Protease  Inhibitors— Emerging 
Roles  in  ttte  Pathogenesis  of 
Alzheimer's  Disease" 

Notice  is  hereby  given  of  the  National 
Institute  on  Aging  (NIA)  sponsored 
conference,  "Proteases  and  Protease 
Inhibitors — Emerging  Roles  in  the 
Pathogenesis  of  Alzheimer's  Disease"  to 
be  held  December  16-18, 1991  on  the 
campus  of  the  National  Institutes  of 
Health  (NIH),  Building  31C,  Conference 
Room  10  (6th  Floor).  9000  Rockville  Pike. 
Bethesda,  Maryland. 

The  purpose  of  this  meeting  is  to  bring 
together  researchers  in  Alzheimer's 
disease  neuropathology  with  experts  on 
proteolysis  in  a  variety  of  other  systems 
which  may  have  direct  or  indirect 
bearing  on  the  etiology  and 
pathogenesis  of  Alzheimer's  disease. 

FOR  AOOmONAL  INFORMATION,  PLEASE 
CONTACT:  Ms.  Chally  L.  Tate. 
Neuroscience  and  Neuropsychology  of 
Aging  Program,  National  Institute  on 
Aging,  National  Institutes  of  Health. 
Gateway  Building,  room  3C307,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892,  Telephone:  (301)  496-9350.  FAX: 
(301)  496-1494. 
Bemadine  Healy, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  91-28887  Filed  12-2-91;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-91-3352I 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  United  States 
Department  of  Agriculture  (USDA). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 


amended,  (Pub.  L  100-503),  and  the 
Office  of  Management  and  Budget 
(0MB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19. 1989)).  and  0MB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
congress  and  the  Public."  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
United  States  Department  of  Agriculture 
(USDA)  to  utilize  a  computer 
information  system  of  HUD,  the  Credit 
Alert  Interactive  Voice  Response 
System  (CAIVRS),  with  USDA's  debtor 
files.  This  match  will  allow  presCreening 
of  applicants  for  loans  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government  for 
HUD  or  USDA  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  USDA  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  Athorized  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  the  SSN  of  the  loan 
applicant  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  USDA  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee  of 
such  agency  has  independently  verified 
such  information. 

dates:  Effective  Date:  Computer 
matching  is  expected  to  begin  at  least  30 
days  from  the  date  this  computer 
matching  notice  is  published,  providing 
no  comments  are  received  which  would 
result  in  a  contrary  determination.  It  is 
planned  to  be  accomplished  18  months 
from  the  beginning  date. 

Comments  Due  Date:  January  2. 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
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amended,  (Pub.  L  100-503),  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19. 1989)),  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
United  States  Department  of  Agriculture 
(USDA)  to  utilize  a  computer 
information  system  of  HUD,  the  Credit 
Alert  Interactive  Voice  Response 
System  (CAIVRS).  with  USDA's  debtor 
files.  This  match  will  allow  presCreening 
of  applicants  for  loans  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government  for 
HUD  or  USDA  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  USDA  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  Athorized  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  the  SSN  of  the  loan 
applicant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  USDA  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  Hnal  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee  of 
such  agency  has  independently  verified 
such  information. 

dates:  Effective  Date:  Computer 
matching  is  expected  to  begin  at  least  30 
days  from  the  date  this  computer 
matching  notice  is  published,  providing 
no  comments  are  received  which  would 
result  in  a  contrary  determination.  It  is 
planned  to  be  accomplished  18  months 
from  the  beginning  date. 
Comments  Due  Date:  January  2, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 


OfHce  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Pevelopment,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  acknowledged,  except  that  the 
sender  may  request  confirmation  of 
receipt  by  calling  the  rules  Docket  Clerk 
((202)  708-2084.  [These  are  not  toll-free 
numbers.) 
FOR  PRIVACY  ACT  INFORMATION 

CONTACT:  )eanette  Smith,  Acting 
Departmental  Privacy  Act  Officer, 
telephone  number  (202)  708-0050.  [This 
is  not  a  toll-free  telephone  number.) 

FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT:  Mary 

Felton,  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner, 
Department  of  Housing  and  Urban 
Development,  451  7th  St.,  SW.,  room 
2118,  Washington.  DC  20410,  telephone 
number  (202)  708-1941.  [This  is  not  a 
toll-free  number.) 

FOR  FURTHER  INFORMATION  FROM 
SOURCE  AGENCY  CONTACT 

Reynaldo  Gonzalez,  Debt/Credit 
Management  Coordinator,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone 
number  (202)  720-1168.  [This  is  not  a 
toll-free  number.] 

Reporting 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Public;"  copies 
of  this  Notice  and  report,  in  duplicate, 
are  being  provided  to  the  Committee  on 
Government  Operations  of  the  House 
and  Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 


Authority 

The  matching  program  may  be 
conducted  pursuant  to  Public  Law  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circulars  A-129 
(Managing  Federal  Credit  Programs]  and 
A-70  (Policies  and  Guidelines  for 
Federal  Credit  Programs).  One  of  the 
purposes  of  all  executive  departments 
and  agencies — including  HUD — is  to 
implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting 
Act  of  1950,  as  amended:  the  Debt 
Collection  Act  of  1982,  as  amended;  and, 
the  Deficit  Reduction  Act  of  1984,  as 
amended. 

Objectives  to  be  met  by  the  Matching 
Program 

The  matching  program  will  allow 
USDA  access  to  a  system  which  permits 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  apphcant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition,  HUD  will  be  provided  access 
to  USDA  debtor  data  for  prescreening 
purposes. 

Records  to  be  Matched 

HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2,  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
section  312  rehabiUtation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-2,  System  of 
Records,  receives  its  program  inputs 
form  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32,  Delinquent/Default/Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default. 

The  USDA  will  provide  HUD  with 
debtor  files  contained  in  its  system  of 
records  entitled,  Applicant/Borrower  or 


Grantee  File,  (USDA/FmHA-1).  HUD  is 
maintaining  USDA's  records  only  as  a 
ministerial  action  on  behalf  of  USDA, 
not  as  a  part  of  HUD's  HUD/DEPT-2 
system  of  records.  USDA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  loans.  The  USDA  will 
retain  ownership  and  responsibility  for 
their  systems  of  records  that  they  place 
with  HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
USDA's  data. 

Notice  Procedures 

HUD  and  the  USDA  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form]  for  guaranteed  or 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  federal 
debt.  HUD  and  the  USDA  will  also 
publish  notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
Involved 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  records  of 
claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  and  records  of  foreclosures. 
Categories  of  individuals  include: 
Former  mortgagors  and  purchasers  of 
HUD-owned  properties,  manufactured 
(mobile]  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 

Period  of  the  Match 

Matching  will  begin  at  least  30  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Issued  at  Washington,  DC  November  27, 
1991. 

Jerry  R.  Pierce, 

Deputy  Assistant  Secretary  for  Finance  and 
Management. 
|FR  Doc.  91-28978  Filed  12-2-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

INV-010-92-4410-10] 

Eiko  District  Advisory  Council  Meeting 

Notice  is  hereby  given  that  the  District 
Advisory  Council  for  the  Elko  District. 
Nevada,  will  meet  on  December  18, 
1991.  in  accordance  with  43  CFR  1784.&- 
4.  The  meeting  will  begin  at  8  a.m.  and 
continue  into  the  afternoon.  It  will  be 
held  in  the  District  Conference  Room  at 
3900  E.  Idaho,  in  Elko. 

The  major  agenda  item  is  to  discuss 
the  draft  of  the  Marys  River  Master 
Plan.  Other  agenda  items  will  include  an 
overview  of  the  Marys  River  Reverse 
Exchange  and  a  briefmg  on  mining 
activities  on  the  District. 

The  meeting  is  open  to  the  public,  and 
members  of  the  public  may  make 
statements  before  the  Council  from  8:30- 
9  a.m.  Persons  wishing  to  make  a 
statement  to  the  Council  should  contact 
Lauren  Mermejo  at  the  District  Office  at 
(702)  753-0200  no  later  than  December 
16th. 

Dated:  November  21, 1991. 
Rodney  Harris, 
District  Manager. 
[FR  Doc.  91-28856  Filed  12-2-91: 8:45  am] 

WUJNQ  COOC  431(M«>M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Sut>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwort( 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1029- 
0087),  Washington,  DC  20503,  telephone 
202-395-7340. 

Title:  Abandoned  Mine  Land  Problem 
Area  Description  Form. 

0MB  approval  number  1029-0087. 

Abstract:  This  form  will  be  used  to 
update  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's 
inventory  of  abandoned  mine  lands. 
From  this  inventory,  the  most  serious 


problem  areas  are  selected  for 
reclamation  through  the  apportionment 
of  funds  to  States  and  Indian  tribes. 

Bureau  Form  Number  OSM-76. 

Frequency:  On  occasion. 

Description  of  respondents:  State 
Governments  and  Indian  Tribes. 

Estimated  completion  time:  2  hours. 

Annual  responses:  1300. 

Annual  burden  hours:  3250. 

Bureau  clearance  officer:  Andrew  F. 
DeVito,  202-343-5150. 

Dated:  November  15, 1991. 
lohn  P.  Mosesao, 

Chief,  Division  of  Technical  Services. 
[FR  Doc.  91-28857  Filed  12-2-91;  8:45  am] 

BILUNO  CODE  4310-4IMI 


DEPARTMENT  OF  JUSTICE 

Aceto  Agricultural  Chemicals  Corp.  et 
al;  Consent  Decree  Brought  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Aceto  Agricultural  Chemicals 
Corp.,  et  al..  Civil  Action  No.  87-21-W. 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Iowa  on  November  20. 1991.  This 
Consent  Decree  resolves  a  Complaint 
filed  by  the  United  States  against  the 
following  defendants:  Aceto  Agricultural 
Chemicals  Corporation,  Ciba-Geigy 
Corporation,  Mobil  Oil  Corporation,  The 
Dow  Chemical  Company,  Famam 
Companies,  Incorporated,  Mobay 
Corporation,  Platte  Chemical  Company, 
and  Velsicol  Corporation,  pursuant  to 
section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
CCERCLA"),  42  U.S.C.  9607,  and  section 
7003  of  the  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6973. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency  seeking  recovery  of  costs 
incurred  in  response  to  contamination  at 
the  Aidex  Corporation's  former 
pesticide  formulating  site  in  Council 
Bluffs,  Iowa.  The  United  States  has 
agreed  to  settle  this  case  in  the  amount 
of  $11,165,188.  This  amount  does  not 
include  costs  that  may  be  incurred  as  a 
result  of  the  possibility  that  there  may 
be  a  need  to  decontaminate  buildings 
still  located  on  the  site.  Those  buildings 
are  now  being  tested  to  determine  the 
extent  of  contamination,  if  any. 

The  Department  of  Justice  will  accept 
written  conunents  relating  to  this 


proposed  Consent  Decree  for  thirty  (30) 
days  from  the  dale  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Aceto  Agricultural 
Chemicals  Corp..  et  al.,  DOJ#9Q-ll-2- 
99. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Southern 
District  of  Iowa,  115  U.S.  Courthouse. 
East  First  and  Walnut  Streets.  Des 
Moines.  Iowa  50309,  and  at  the  U.S. 
Environmental  Protection  Agency. 
Office  of  the  Regional  Counsel,  Region 
VII,  756  Minnesota  Avenue.  Kansas 
City.  Kansas  66101.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004,  (202)  347- 
7829.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  When 
requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $9.25  payable  to  the  "Consent 
Decree  Library." 
Barry  M.  Hartman. 
Acting  Assistant  Attorney  General, 
En  vironment  and  Natural  Resources  Division. 
IFR  Doc.  91-28963  Filed  12-2-91,  8:45  am] 
BILUNO  COOE  4410-01-«l 


D'Addario  Industries,  Inc.,  et  al^ 
Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  as  set  forth  in  28  CFR  50.7,  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  DAddario 
Industries,  Inc..  et  al..  Civil  Action  No. 
B-89-218  (JAC).  has  been  lodged  with 
the  United  States  District  Court  for  the 
District  of  Connecticut  on  November  20. 
1991.  The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Air  Act  and  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos.  40  CFR  part  61.  subpart  M, 
at  two  facilities  in  Bridgeport. 
Connecticut,  and  requires  the 
defendants  to  pay  a  civil  penalty  and 
comply  with  certain  injunctive 
provisions. 

The  United  States  Department  of 
Justice  will  receive  conunents  relating  to 
the  proposed  consent  decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
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proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington.  DC  20044  and  refer  to 
United  States  v.  i4ce/o  Agricultural 
Chemicals  Corp..  et  al,  DOJ#90-ll-2- 
99. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney.  Southern 
District  of  Iowa,  115  U.S.  Courthouse, 
East  First  and  Walnut  Streets,  Des 
Moines,  Iowa  50309,  and  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Regional  Counsel,  Region 
VII,  756  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004,  (202)  347- 
7829.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  When 
requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $9.25  payable  to  the  "Consent 
Decree  Library." 
Barry  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-28963  Filed  12-2-91, 8:45  am) 

BILUNO  CODE  441»-01-« 


D'Addarfo  Industries,  Inc.,  et  at.; 
Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  as  set  forth  in  28  CFR  50.7,  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  D'Addario 
Industries,  Inc.,  et  al..  Civil  Action  No. 
B-89-218  (JAC).  has  been  lodged  with 
the  United  States  District  Court  for  the 
District  of  Connecticut  on  November  20, 
1991.  The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Air  Act  and  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos,  40  CFR  part  61,  subpart  M, 
at  two  facilities  in  Bridgeport, 
Connecticut,  and  requires  the 
defendants  to  pay  a  civil  penalty  and 
comply  with  certain  injunctive 
provisions. 

The  United  States  Department  of 
Justice  will  receive  comments  relating  to 
the  proposed  consent  decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 


General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  P.O.  Box  7611.  Ben  Franklin 
Station.  Washington.  DC  20044.  and 
should  refer  to  United  States  v. 
DAddario  Industries.  Inc..  et  al..  DJ  90- 
5-2-1-1270. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  Connecticut. 
U.S.  District  Courthouse,  141  Church 
Street,  New  Haven,  Connecticut  06510. 
and  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts. 
A  copy  of  the  proposed  consent  decree 
and  attachments  can  be  obtained  in 
person  or  by  mail  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW,  Box 
1097,  Washington.  DC  20004.  (202)  347- 
2072.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.25 
(25  cents  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Ijbrary. 

John  C.  Cruden, 

Chief.  Environmental  Enforcement  Secbon. 
(FR  Doc.  91-28964  Filed  12-2-91:  8:45  am] 

BUiJNQ  CODE  441(M>1-M 


Entrada  Industries  et  al.;  Lodging  of 
Final  Judgment  by  Consent  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  Cn?  50.7.  and  section  122  (d) 
and  (i)  of  CERCLA,  42  U.S.C.  9622  (d) 
and  (i),  notice  is  hereby  given  that  on 
November  19, 1991,  a  consent  decree  in 
United  States  v.  Entrada  Industries,  et 
al..  Civil  Action  No.  91C-1194S,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Utah. 

The  complaint  filed  by  the  United 
States  at  the  time  of  lodging  the  consent 
decree  alleges,  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and  9607. 
that  the  defendants,  Entrada  Industries, 
Inc.,  Mountain  Fuel  Supply  Co.,  Inc.,  and 
Questar  Corporation  (the  "Settlors")  are 
liable  for  an  injunction  and  response 
costs  incurred  by  the  United  States  in 
response  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Wasatch  Chemical  Superfund  Site,  in 
Salt  Lake  City,  Utah  (the  "Site").  The 
complaint  further  states  that  the 
defendants  are  past  or  present  owners 
of  the  Site. 

In  the  complaint,  the  United  States,  on 
behalf  of  the  Environmental  Protection 
Agency,  requests  a  judgment  against  the 
defendants  jointly  and  severally  for 
implementation  of  tite  groundwater 
remedy  selected  in  EPA's  Record  of 


Decision  ("ROD")  dated  September  28. 
1990,  which  provides  for  in  situ 
vitrification  of  contaminated  sludges 
and  soils  and  pumping,  treating  and 
monitoring  contaminated  groundwater, 
reimbursement  of  over  $400,000  in  past 
response  costs  under  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a):  and  a 
determination  under  section  113(g)(2)  of 
CERCLA.  42  U.S.C.  9613(g)(2),  that  any 
finding  of  liability  would  be  binding  in 
any  subsequent  action  for  further 
response  costs  or  damages. 

In  the  consent  decree,  the  Settlors 
have  agreed,  inter  alia,  to  implement  the 
remedy  selected  in  the  ROD  and  to  pay 
$418,956.73  in  past  costs  to  the 
Hazardous  Substances  Trust  Fund;  to 
pay  costs  of  oversight  and  operation  and 
maintenance  of  the  remedy:  and  to 
perform  additional  work,  if  any.  The 
Settlors  have  also  agreed  to  review, 
periodically,  the  remedial  action  to 
ensure  that  human  health  and  the 
environment  are  being  protected  by  the 
remedial  action  being  implemented.  The 
State  of  Utah  participated  in  the 
negotiations  with  the  Settlors,  and  is  a 
party  to  the  consent  decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Entrada 
Industries,  et  al.,  DOJ  Ref.  No.  90-11-2- 
691.  The  proposed  consent  decree  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  District  of  Utah.  350 
South  Main  Street.  Salt  Lake  City.  Utah. 
Copies  of  the  consent  decree  may  also 
be  examined  and  obtained  by  mail  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW..  Box  1097,  Washington.  DC 
20004  (202-347-7829).  When  requesting  a 
copy  of  the  consent  decree  by  mail, 
please  enclose  a  check  in  the  amount  of 
$60.00  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 

Barry  M.  Hartman, 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc  91-28965  Filed  12-2-91:  8:45  am) 

BILUNO  CODE  4410-01-M 


Motorola,  et  al.;  Lodging  of  Consent 
Decree  Pursuant  to  CERCLA 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7,  and 
pursuant  to  section  122(d)(2)  of  the 


Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  42 
U.S.C.  9622(d)(2).  notice  is  hereby  given 
that  a  proposed  Partial  Consent  Decree 
in  United  States  and  State  of  .Arizona  v. 
Motorola,  et  al..  Civ.  No.  91-1835-PHX- 
SMM,  was  lodged  on  November  19. 
1991.  with  the  United  States  District 
Court  for  the  District  of  Arizona.  That 
action  was  brought  against  defendants 
pursuant  to  CERCLA  for  releases  of 
hazardous  substances  that 
contaminated  groundwater  in  the 
northern  portion  of  the  Indian  Bend 
Wash  site  in  Scottsdale.  Arizona. 

Under  this  Consent  Decree,  three 
companies,  a  local  water  supplier,  and 
the  City  of  Scottsdale  agree  to 
implement  the  remedial  action  selected 
by  the  Environmental  Protection  Agency 
("EPA")  pertaining  to  cleanup  of 
contaminated  groundwater  in  the 
Middle  and  Lower  Alluvium  Units 
beneath  the  northern  portion  of  the  site. 
This  work  will  be  performed  under  the 
oversight  of  EPA.  Under  this  Consent 
Decree,  the  settling  companies  will 
design  and  build  a  groundwater 
treatment  plant  to  treat  the 
contaminated  groundwater  to 
acceptable  standards.  The  plant  will  be 
turned  over  to  the  City  of  Scottsdale. 
The  companies  will  pay  the  City's 
operation  and  maintenance  costs  of  the 
plant.  The  treated  water  will  either  be 
directly  used  by  the  City  in  its  municipal 
water  supply  system,  reinjected  into  the 
ground,  or  accepted  by  the  Salt  River 
Project  into  its  surface  water  canals.  In 
addition,  the  companies  will  reimburse 
EPA  and  the  State  of  Arizona  for  costs 
incurred  in  overseeing  the  companies' 
work  and  will  reimburse  the  State  for  a 
portion  of  the  State's  past  response 
costs.  Further  investigation  is  continuing 
at  the  site  regarding  the  groundwater  in 
the  Upper  Alluvium  Unit  and  in  the 
soils. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Motorola,  et  al.  D.J.  Ref.  90-11-2-413. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  4000  United  States 
Courthouse,  230  North  First  Avenue. 
Phoenix.  Arizona  85025:  at  the  Region  IX 
office  of  the  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  California  94103:  and  at  the 
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Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW,  Box  1097,  Washington.  DC 
20004,  202-347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount 
$44.50  for  the  decree  plus  its 
attachments  (25  cents  per  page 
reproduction  costs]  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Motorola,  et  al.,  D.J.  Ref.  90- 
11-2-413. 
Barry  M.  Hartman, 
Acting  Assistant  A  ttomey  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-28966  Filed  12-2-91;  8:45  am] 
MLUMQ  CODE  441»41-« 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/ Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  {44  U.S.C. 
chapter  35).  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and /or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 


recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  room  3001.  Washington.  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration 

Study  of  the  Implementation  of 
Economic  Dislocation  and  Worker 
Adjustment  Act. 

One-time  only. 

State  or  local  governments. 

466  respondents:  466  total  hours;  1  hr 
per  response; 

No  forms. 

A  nationwide  survey  of  EDWAA 
substate  areas  to  provide  an  accurate 
description  of  the  variation  in 
organizational  arrangements,  programs 
designs  and  service  delivery  practices 
and  to  generate  information  for 
multivariate  analyses  of  the 
relationships  between  substate  practices 
and  the  types  of  clients  served,  the 
range  of  services  provided,  and 
participant  outcomes. 

Occupational  Safety  and  Health 
Administration 

New. 

Occupational  Exposure  to  Bloodborne 
Pathogens. 

On  occasion. 

Businesses  or  other  for-profit;  small 
businesses  or  organizations. 

400  respondents;  32  burden  hours;  .08 
hours  per  response. 

No  forms. 

The  Bloodborne  Pathogen  standard 
and  its  information  collection 


requirements  provides  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  bloodborne  pathogens.  The 
standard  requires  that  OSHA  have 
access  to  the  employers  exposure 
control  plan  as  well  as  the  employee's 
training  and  medical  records  to  ensure 
that  employers  are  complying  with  the 
disclosure  provisions  of  tlie  bloodborne 
pathogen  standard. 


Intomiation  CoHectoo 
Aclivily 

Initial 

Proposed 

total 

bufden 

hours 

recurring 

AvaMMity 

32 
0 

32 

Recoftto  Access  and  Trans- 

0 

Total     

32 

32 

Extension 

Employment  and  Training 
Administration 

Administrative  Procedures — 20  CFR 
601  including  Form  MA  87. 

1205-0222. 

MA  87. 

As  needed. 

State  and  local  governments. 

53  respondents;  53  total  hours;  1  hr. 
per  response. 

1  form. 

Requires  States  to  submit  copies  of 
their  unemployment  insurance  laws  for 
approval  by  the  Secretary  of  Labor,  as 
well  as  all  relevant  State  materials 
which  allow  the  Secretary  to  make 
findings  required  by  the  Infernal 
Revenue  Code,  Social  Security  Act,  and 
Wagner-Peyser  Act. 

Signed  at  Washington.  DC  this  28th  day  of 
November,  1991. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
[FR  Doc.  91-28924  Filed  12-2-91:  8:45  am) 

WLUNG  COOC  451l>-22-« 


Occupational  Safety  and  Healtti 

Administration 

Maryland  State  Standards;  Approval 
1.  Background 

Part  1953  of  title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 


2.  Decision 


4.  Public  Pi 
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requirements  provides  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  bioodborne  pathogens.  The 
standard  requires  that  OSHA  have 
access  to  the  employers  exposure 
control  plan  as  well  as  the  employee's 
training  and  medical  records  to  ensure 
that  employers  are  complying  with  the 
disclosure  provisions  of  the  bioodborne 
pathogen  standard. 


Information  CoWeclion 
Activity 


AvaaaMity 

Reoonto  Access  and  Trans- 


Tolal. 


32 


Proposed 

total 

burden 

hours 

recurring 


32 
0 


32 


Extension 

Employment  and  Training 
Administration 

Administrative  Procedures— 20  CFR 
601  including  Form  MA  87. 

1205-0222. 

MA  87. 

As  needed. 

State  and  local  governments. 

53  respondents;  53  total  hours;  1  hr. 
per  response. 

1  form. 

Requires  States  to  submit  copies  of 
their  unemployment  insurance  laws  for 
approval  by  the  Secretary  of  Labor,  as 
well  as  all  relevant  State  materials 
which  allow  the  Secretary  to  make 
findings  required  by  the  Internal 
Revenue  Code.  Social  Security  Act,  and 
Wagner-Peyser  Act. 

Signed  at  Washington.  DC  this  26th  day  of 
November,  1991. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
|FR  Doc.  91-28924  Filed  12-2-91;  8:45  am] 

BOXING  CODE  4510-23-M 


Occupational  Safety  and  Health 
Administration 

itfaryland  State  Standards;  Approval 
1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health     / 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 


of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5. 1973.  notice  was  published  in 
the  Federal  Register  (38  FH  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  subpart  0  to  part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  September  25. 1991.  from 
Commissioner  Henry  Koellein.  Jr.. 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  29  CFR 
1910.120(a)(3)  and  (e)(9),  subpart  Z. 
pertaining  to  corrections  and  revisions 
to  the  Hazardous  Waste  Operations  and 
Emergency  Response  Standard  for 
Genera!  Industry  as  published  in  the 
Federal  Register  of  April  IB.  1991  (56  FR 
15832).  This  standard  is  contained  in 
COMAR  09.12.31.  Maryland 
occupational  safety  and  health 
standards  were  promulgated  after  a 
public  hearing  on  May  8. 1991.  This 
standard  became  effective  on 
September  30. 1991. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  at  the  following 
locations  during  normal  business  hours: 
Office  of  the  Regional  Administrator. 
3535  Market  Street,  suite  2100. 
Philadelphia,  Pennsylvania  19104;  Office 
of  the  Commissioner  of  Labor  and 
Industry,  501  St.  Paul  Place.  Baltimore. 
Maryland  21202-2272;  and  the 
Occupational  Safety  and  Health 
Administration.  Office  of  State 
Programs,  room  N-3700.  Third  Street 
and  Constitution  Avenue,  NW., 
Washington  DC  20210. 

4.  Public  PartidiMtion 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 


process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  December  3, 
1992. 

(Sec.  18,  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  687)) 

Signed  at  Philadelphia.  Pennsylvania,  this 
21st  day  of  October  1991. 
Linda  R.  Anku, 
Regional  Administrator. 
[FR  Doc.  91-28923  Filed  12-2-91:  8:45  ami 
BtUJNa  COK  Mio-a*-«i 


NATIONAL  SCIENCE  FOUNDATION 

International  Programs  Review  Panel; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  International  Programs  Review 
Panel. 

Date  and  Time:  December  16-17. 1991: 
8:30  a.m.  to  5  p.m. 

Place:  1110  Vermont  Avenue.  NW.. 
room  500A.  Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Janice  Cassidy, 
Program  Manager.  1110  Vermont 
Avenue,  NW.,  room  501,  Washington, 
DC  20550.  Telephone:  (202)  653-1214. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  applications  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  for  JSPS  and  STA 
Postdoctoral  Fellowships  in  Japan. 

Reason  for  Closing:  The  applications 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C. 
552b.(c)(4)  and  (6)  the  Government  in  the 
Sunshine  Act. 


Dated:  November  26. 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-28881  Filed  12-2-91:  8:45  am) 

MtJJNQ  COOC  7UB-01-M 


NUCLEAR  REGULATORY 
COMIMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Jubcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  11. 1991.  room  P-422.  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  December  11. 1991— 4:30  p.m. 
until  8.-00  p.m. 

The  Subcommittee  will  discuss 
anticipated  ACRS  workload  and  items 
proposed  for  consideration  by  the  full 
Committee.  Implementation  of 
Committee  plans  to  resolve  Key 
Technical  Issues  related  to  future 
nuclear  power  plants,  and  revised 
committee  practices  and  procedures  will 
also  be  discussed,  as  appropriate. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Raymond  F.  Fraley 
(telephone  301/492^516  between  7:30 
a.m.  and  4:15  p.m.,  e.s.t.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
octnirred. 
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Dated;  November  26. 1991. 
|ohn  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-28906  Filed  12-2-91:  8:45  am] 
BiujiNG  cooc  rsao-oi-M 


Advisory  Committee  on  Nuclear 
Waste;  IMeeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  38th 
meeting  on  December  18-19. 1991.  8:30 
a.m.— 5  p.m..  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD  each  day. 
Portions  of  this  meeting  will  be  closed  to 
discuss  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy  5  U.S.C. 
552b(c)(6].  Notice  of  this  meeting  was 
published  previously  in  the  Federal 
Register  on  Monday,  November  25, 1991 
(56  FR  59304). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Review  the  Staff  Technical  Position 

on  the  Identification  of  Fault 
Displacement  and  Seismic  Hazards 
at  a  Geologic  Repository. 

B.  Discuss  the  results  of  a  Working 

Group  meeting  on  concerns  related 
to  Faulting  and  Seismic 
Investigations  of  a  proposed  HLW 
repository  site. 

C.  Discuss  items  of  mutual  interest  with 

the  Commission. 

D.  Election  of  Committee  officers  for  CY 

1992  (Open/Closed).  This  session 
will  be  closed  as  necessary  to 
discuss  information  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

E.  Develop  a  response  to  Chairman  Selin 

on  a  systems  analysis  approach  to 
the  storage  of  spent  fuel. 

F.  Prepare  a  program  plan  for  the  next 

four  months. 

G.  Prepare  a  report  on  Quaternary 

dating  methods  for  volcanic 
features  and  materials. 
H.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as 
appropriate.  Also,  discuss  matters 
and  specific  issues  that  were  not 
completed  during  previous  meetings 
as  time  and  availability  of 
information  permit. 
Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  vmtten 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 


kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  Umited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516],  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  November  27. 1991. 
lohn  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-28907  Filed  12-2-91:  8:45  am) 
BHJJNQ  CODE  79MM)1-M 


State  of  Maine:  Staff  Assessment  of 
Proposed  Agreement  Between  ttie 
Nuclear  Regulatory  Commission  and 
the  State  of  IMaine 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  agreement 

with  the  State  of  Maine. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  the  NRC  staff  assessment  of  a 
proposed  agreement  received  from  the 
Governor  of  the  State  of  Maine  for  the 
assumption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Comments  are  requested  on  the  public 
health  and  safety  aspects  of  the 
proposal. 

Exemptions  from  the  Commission's 
regulatory  authority,  which  would 
implement  this  proposed  agreement, 
have  been  published  in  the  Federal 
Register  and  codified  as  part  150  of  the 
Commission's  regulations  in  title  10  of 
the  Code  of  Federal  Regulations. 
DATES:  Comments  must  be  received  on 
or  before  January  2, 1992. 


ADDRESSES:  Submit  comments  to  the 
Chief,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Monday 
through  Friday.  Copies  of  comments 
received  by  NRC  may  be  examined  at 
the  NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC.  A  copy  of  the  proposed  agreement, 
program  narrative,  including  the 
referenced  appendices,  applicable  State 
legislation  and  Marine  regulations,  is 
available  for  public  inspection  in  the 
NRC's  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC,  telephone:  (202)  634-3273. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  N.  Schneider,  State  Programs, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  301- 
492-0320. 
SUPPLEMENTARY  INFORMATION: 

Assessment  of  Proposed  Maine  Program 
to  Regulate  Certain  Radioactive 
Materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act). 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Maine  for 
the  State  to  enter  into  an  agreement 
with  the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
certain  regulatory  authority  pursuant  to  » 
section  274  of  the  Act. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

1.  Background 

A.  Section  274  of  the  Act  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  • 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
finds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 


>  A.  Byproduct  materials  as  defined  in  lle.(1) 

B.  Byproduct  materials  as  defined  in  lle.(2) 

C.  Source  materials:  and 

D.  Special  nuclear  materials  in  quantities  not 
sufficient  to  form  a  critical  mass 
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ADDRESSES:  Submit  comments  to  the 
Chief,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Monday 
through  Friday.  Copies  of  comments 
received  by  NRC  may  be  examined  at 
the  NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level),  Washington, 
DC.  A  copy  of  the  proposed  agreement, 
program  narrative,  including  the 
referenced  appendices,  applicable  State 
legislation  and  Marine  regulations,  is 
available  for  public  inspection  in  the 
NRC's  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC,  telephone:  (202)  634-3273. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  N.  Schneider.  State  Programs. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone:  301- 
492-0320. 

SUPPLEMENTARY  INFORMATION: 
Assessment  of  Proposed  Maine  Program 
to  Regulate  Certain  Radioactive 
Materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act). 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Maine  for 
the  State  to  enter  into  an  agreement 
with  the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
certain  regulatory  authority  pursuant  to  s 
section  274  of  the  Act. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

L  Background 

A.  Section  274  of  the  Act  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  • 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
finds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 


■  A.  Byproduct  materials  as  defined  in  lle^l) 

B.  Byproduct  materials  as  defined  in  lle.(2) 

C.  Source  materials:  and 

D.  Special  nuclear  materials  in  quantities  not 
sufficient  to  form  a  critical  mass 


to  assure  that  State  and  Commission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 
Commission  shall  periodically  review 
such  agreements  and  actions  taken  by 
the  Slates  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  In  a  letter  dated  March  5, 1990. 
Governor  John  P.  McKernan,  Jr.  of  the 
State  of  Maine  requested  that  the 
Commission  enter  into  an  agreement 
with  the  State  pursuant  to  section  274  of 
the  Act.  The  Governor  certified  that  the 
State  of  Maine  has  a  program  for  control 
of  radiation  hazards  which  is  adequate 
to  protect  the  public  health  and  safety 
with  respect  to  the  materials  within  the 
State  covered  by  the  proposed 
agreement,  and  that  the  State  of  Maine 
desires  to  assume  regulatory 
responsibility  for  such  materials.  The 
text  of  the  proposed  agreement  is  showq 
in  appendix  A  to  this  document. 

The  specific  authority  requested  is  for 
(1)  byproduct  material  as  defined  in 
section  lle.(l)  of  the  Act.  (2)  source 
material,  and  (3)  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass.  The  State  does  not 
wish  to  assume  authority  over  (1)  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
Other  persons;  and  (2)  uranium  recovery 
activities  (byproduct  material  is  defined 
in  section  lle.(2)).  The  State,  however, 
reserves  the  right  to  apply  at  a  future 
date  to  NRC  for  an  amended  agreement 
to  assume  authority  in  these  areas.  The 
nine  articles  of  the  proposed 
agreement — 

Lists  the  materials  covered  by  the 
agreement. 

Lists  the  Commission's  continued 
authority  and  responsibility  for  certain 
activities. 

Allows  for  future  amendment  of  the 
agreement. 

Allows  for  certain  regulatory  changes 
by  the  Commission. 

References  the  continued  authority  of 
the  Commission  for  common  defense 
and  security  for  safeguard  purposes. 

Pledges  the  best  efforts  of  the 
Commission  and  the  State  to  achieve 
coordinated  and  compatible  programs. 

Recognizes  reciprocity  of  licenses 
issued  by  the  respective  agencies. 

Sets  forth  criteria  for  termination  or 
suspension  of  the  agreement. 

Specifies  the  effective  date  of  the 
agreement. 

C.  Maine  Radiation  Protection  Act, 
sections  671  through  690.  the  enabling 
statute  for  the  Maine  Department  of 
Human  Services,  authorizes  the 
Department  to  issue  licenses  to,  and 
perform  inspections  of,  users  of 


radioactive  materials  under  the 
proposed  agreement  and  otherwise 
carry  out  a  total  radiation  control 
program.  Maine  regulations  for  radiation 
protection  were  adopted  on  January  1, 
1986.  with  revisions  dated  January  1, 
1988  and  December  1, 1990,  under 
authority  of  the  enabling  statute  and 
provide  standards,  licensing,  inspection, 
enforcement  and  administrative 
procedures  for  agreement  and  non- 
agreement  materials.  In  addition, 
editorial  revisions  recommended  by 
NRC  are  presently  under  consideration 
in  Maine  and  are  expected  to  be 
finalized  in  November  1991.  Pursuant  to 
Maine's  regulations,  section  C.19,  the 
regulations  will  apply  to  agreement 
materials  on  the  effective  date  of  the 
agreement.  In  addition  to  the  material 
covered  under  the  proposed  agreement, 
the  regulations  provide  for  the  State  to 
license  and  inspect  users  of  naturally- 
occurring  and  accelerator-produced 
radioactive  materials. 

D.  The  NRC  staff  assessment  finds  the 
proposed  Maine  program  will  provide 
adequately  for  public  health  and  safety. 

II.  NRC  Staff  Assessment  of  the 
Proposed  Maine  Program  for  Control  of 
Agreement  Materials 

Reference:  Criteria  for  Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreement.^ 

Objectives 

1.  Protection.  A  State  regulatory 
program  shall  be  designed  to  protect  the 
health  and  safety  of  the  people  against 
radiation  hazards. 

Based  upon  the  analysis  of  the  State's 
proposed  regulatory  program,  the  staff 
believes  the  .Maine  proposed  regulatory 
program  for  agreement  materials  is 
adequately  designed  to  protect  the 
health  and  safety  of  the  public  against 
radiation  hazards. 

Reference:  Maine  Program  Statement, 
Application  for  Agreement  State  Status. 

Radiation  Protection  Standards 

2.  Standards.  The  State  regulatory 
program  shall  adopt  a  set  of  standards 
for  protection  against  radiation  which 
shall  apply  to  byproduct,  source  and 
special  nuclear  materials  in  quantities 
not  sufficient  to  form  a  critical  mass. 

Statutory  authority  to  formulate  and 
promulgate  rules  for  controlling 
exposure  to  sources  of  radiation  is 
contained  in  the  enabling  statute.  In 


'  NRC  Statement  of  Policy  published  in  the 
Fadaral  Registar  )anuary  23, 1981  (46  FR  7540-7546). 
a  correction  was  published  July  16.  1981  (46  FR 
36969)  and  a  revision  of  Criterion  9  pubhshed  in  the 
Federal  RegUtn  July  21. 1983  (48  FR  33376). 


accordance  with  that  authority,  the 
State  adopted  radiation  control 
regulations  on  January  1, 1986;  and  with 
revisions  dated  January  1,  \96B.  and 
December  1, 1990,  which  include 
radiation  protection  standards  which 
would  apply  to  byproduct,  source  and 
special  nuclear  materials  in  quantities 
not  sufficient  to  form  a  critical  mass 
upon  the  effective  date  of  an  agreement 
between  the  State  and  the  Commission 
pursuant  to  Section  274b  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  In 
addition,  editorial  revisions 
recommended  by  NRC  are  presently 
under  consideration  by  the  State  and 
are  expected  to  be  finalized  in 
November  1991. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Parts  A, 
B,  C,  D,  E,  G,  J,  K,  L,  Letter  dated 
October  14, 1991. 

3.  Uniformity  in  Radiation  Standards. 
It  is  important  to  strive  for  uniformity  in 
technical  definitions  and  terminology, 
particularly  as  related  to  such  things  as 
units  of  measurement  and  radiation 
dose.  There  shall  be  uniformity  on 
maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity,  as  fixed  by  10  CFR  part  20 
of  the  NRC  regulations  based  on 
officially  approved  radiation  protection 
guides. 

Technical  definitions  and  terminology 
contained  in  the  Maine  Radiation 
Control  Regulations  including  those 
related  to  units  of  measurement  and 
radiation  doses  are  uniform  with  those 
contained  in  10  CFR  part  20. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.2,  D.2,  E.3,  G.2,  K.3,  L.2. 

4.  TotaJ  Occupational  Radiation 
Exposure.  The  regulatory  authority  shall 
consider  the  total  occupational  radiation 
exposure  of  individuals,  including  that 
from  sources  which  are  not  regulated  by 
it. 

The  Maine  regulations  cover  all 
sources  of  radiation  within  the  State's 
jurisdiction  and  provide  for 
consideration  of  the  total  radiation 
exposure  of  individuals  from  all  sources 
of  radiation  in  the  possession  of  a 
licensee  or  registrant. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  D.2  to  D.7. 

5.  Surveys,  Monitoring.  Appropriate 
surveys  and  personnel  monitoring  under 
the  close  supervision  of  technically 
competent  people  are  essential  in 
achieving  radiological  protection  and 
shall  be  made  in  determining 
compliance  with  safety  regulations. 

The  Maine  requirements  for  surveys 
to  evaluate  potential  exposures  from     >- 
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sources  of  radiation  and  the  personnel 
monitoring  requirements  are  uniform 
with  those  contained  in  10  CFR  part  20. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  D.9,  D.IO  and  D.15. 

6.  Labels,  Signs.  Symbols.  It  is 
desirable  to  achieve  uniformity  in 
labels,  si^s,  and  symbols,  and  the 
posting  thereof.  However,  it  is  essential 
that  there  be  uniformity  in  labels,  signs, 
and  symbols  affixed  to  radioactive 
products  which  are  transferred  from 
person  to  person. 

The  prescribed  radiation  labels,  signs 
and  symbols  are  uniform  with  those 
contained  in  10  CFR  parts  20,  30  thru  32 
and  34.  The  Maine  posting  requirements 
are  also  uniform  with  those  of  10  CFR 
part  20. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.6.E,  C.6.F,  C.ll.D,  D.ll  and 
D.12. 

7.  Instruction.  Persons  working  in  or 
frequenting  restricted  areas  shall  be 
instructed  with  respect  to  the  health 
risks  associated  with  exposure  to 
radioactive  materials  and  in  precautions 
to  minimize  exposure.  Workers  shall 
have  the  right  to  request  regulatory 
authority  inspections  as  per  10  CFR 
19.16  and  to  be  represented  during 
inspections  as  specified  in  10  CFR  19.14. 

"Hie  Maine  regulations  contain 
requirements  for  instructions  and 
notices  to  workers  that  are  uniform  with 
those  of  10  CFR  part  19. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 

I- 

8.  Storage.  Licensed  radioactive 
material  in  storage  shall  be  secured 
against  unauthorized  removal. 

Hie  Maine  regulations  contain  a 
requirement  for  security  of  stored 
radioactive  material. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
D.14. 

9.  Radioactive  Waste  Disposal,  (a) 
Waste  disposal  by  material  users.  The 
standards  for  the  disposal  of  radioactive 
materials  into  the  air,  water  and  sewer, 
and  burial  in  the  soil  shall  be  in 
accordance  with  10  CFR  part  20.  Holders 
of  radioactive  material  desiring  to 
release  or  dispose  of  quantities  or 
concentrations  of  radioactive  materials 
in  excess  of  prescribed  limits  shall  be 
required  to  obtain  special  permission 
from  the  appropriate  regulatory 
authority. 

Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer 
and  manifest  system)  shall  be  in 
accordance  with  10  CFR  part  20. 


The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
applicable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  State  shall 
promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
applicable  technical  definitions, 
performance  objectives,  technical 
requirements  and  applicable  supporting 
sections  set  forth  in  10  CFR  part  61. 
Adequate  financial  arrangements  (under 
terms  established  by  regulation)  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition.  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  licensed  responsibility 
(section  151(a)(2),  Pub.  L  97-425). 
The  Maine  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air,  water 
and  sewer  and  burial  in  soO  which  are 
essentially  uniform  with  those  of  10  CFR 
part  20.  Waste  transfer  and  manifest 
system  requirements  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facility  are  included  in  the 
Maine  regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

Maine  does  not  plan  on  seeking 
authority  for  the  regulation  of  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  D.7,  and  D.16  to  D.26. 

10.  Regulations  Governing  Shipment 
of  Radioactive  Materials.  The  State 
shall  to  the  extent  of  its  jurisdiction 
promulgate  regulations  applicable  to  the 
shipment  of  radioactive  materials,  such 
regulations  to  be  compatible  with  those 
established  by  the  U.S.  Department  of 
Transportation  and  other  agencies  of  the 
United  States  whose  jurisdiction  over 
interstate  shipment  of  such  materials 
necessarily  continues.  State  regulations 
regarding  transportation  of  radioactive 
materials  must  be  compatible  with  10 
CFR  part  71. 

The  Maine  regulations  are  uniform 
with  those  contained  in  NRC  regulations 
10  CFR  part  71. 


References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
L 

11.  Records  and  Reports.  The  State 
regulatory  program  shall  require  that 
holders  and  users  of  radioactive 
materials  (a)  maintain  records  covering 
personnel  radiation  exposures,  radiation 
surveys,  and  disposals  of  materials:  (b) 
keep  records  of  the  receipt  and  transfer 
of  the  materials;  (c)  report  significant 
incidents  involving  the  materials,  as 
prescribed  by  the  regulatory  authority; 
(d)  make  available  upon  request  of  a 
former  of  a  former  employee  a  report  of 
the  employee's  exposure  to  radiation;  (e) 
at  request  of  an  employee  advise  the 
employee  of  his  or  her  annual  radiation 
exposure;  and  (f)  inform  each  employee 
in  writing  when  the  employee  has 
received  radiation  exposure  in  excess  of 
the  prescribed  limits. 

The  Maine  regidations  require  the 
following  records  and  reports  of  the 
licensees  and  registrants: 

(a)  Records  covering  personnel 
radiation  exposures,  radiation  surveys, 
and  disposals  of  materials. 

(bj  Records  of  receipt  and  ti^ansfer  of 
materials. 

(c)  Reports  concerning  incidents 
involving  radioactive  materials. 

(d)  Reports  to  former  employees  of 
their  radiation  exposure. 

(e)  Reports  to  employees  of  their 
aimual  radiation  exposure. 

(f)  Reports  to  employees  of  radiation 
exposure  in  excess  of  prescribed  limits. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.  4,  D.27.  D.29.  D.30,  and  1.4. 

12.  Additional  Requirements  and 
Exemptions.  Consistent  with  the  overall 
criteria  here  enumerated  and  to 
accommodate  special  cases  and 
circumstances,  the  State  regulatory 
authority  shall  be  authorized  in 
individual  cases  to  impose  additional 
requirements  to  protect  health  and 
safety,  or  to  grant  necessary  exemptions 
which  will  not  jeopardize  health  and 
safety. 

The  Maine  Radiation  Control  Program 
is  authorized  to  impose  upon  any 
licensee  or  registrant  by  rule,  regulation, 
or  order  such  requirements  in  addition 
to  those  established  in  the  regulations  as 
it  deems  appropriate  or  necessary  to 
minimize  danger  to  public  health  and 
safety  or  property. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.7. 

The  Department  may  also  grant  such 
exemptions  from  the  requirements  of  the 
regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in 
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References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
L 

11.  Records  and  Reports.  The  State 
regulatory  program  shall  require  that 
holders  and  users  of  radioactive 
materials  (a)  maintain  records  covering 
personnel  radiation  exposures,  radiation 
surveys,  and  disposals  of  materials;  (b) 
keep  records  of  the  receipt  and  transfer 
of  the  materials;  (c)  report  significant 
incidents  involving  the  materials,  as 
prescribed  by  the  regulatory  aiithority; 
(d)  make  available  upon  request  of  a 
former  of  a  former  employee  a  report  of 
the  employee's  exposure  to  radiation;  (e) 
at  request  of  an  employee  advise  the 
employee  of  his  or  her  annual  radiation 
exposure;  and  (f)  inform  each  employee 
in  writing  when  the  employee  has 
received  radiation  exposure  in  excess  of 
the  prescribed  limits. 

The  Maine  regulations  require  the 
following  records  and  reports  of  the 
licensees  and  registrants: 

(a)  Records  covering  personnel 
radiation  exposures,  radiation  surveys, 
and  disposals  of  materials. 

(bj  Records  of  receipt  and  transfer  of 
materials. 

(c)  Reports  concerning  incidents 
involving  radioactive  materials. 

(d)  Reports  to  former  employees  of 
their  radiation  exposure. 

(e)  Reports  to  employees  of  their 
annual  radiation  exposure. 

(f)  Reports  to  employees  of  radiation 
exposure  in  excess  of  prescribed  limits. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.  4,  D.27.  D.29.  D.30,  and  1.4. 

12.  Additional  Requirements  and 
Exemptions.  Consistent  with  the  overall 
criteria  here  enumerated  and  to 
accommodate  special  cases  and 
circumstances,  the  State  regulatory 
authority  shall  be  authorized  in 
individual  cases  to  impose  additional 
requirements  to  protect  health  and 
safety,  or  to  grant  necessary  exemptions 
which  will  not  jeopardize  health  and 
safety. 

The  Maine  Radiation  Control  Program 
is  authorized  to  impose  upon  any 
licensee  or  registrant  by  rule,  regulation, 
or  order  such  requirements  in  addition 
to  those  established  in  the  regulations  as 
it  deems  appropriate  or  necessary  to 
minimize  danger  to  public  health  and 
safety  or  property. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.7. 

The  Department  may  also  grant  such 
exemptions  from  the  requirements  of  the 
regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in 
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undue  hazard  to  public  health  and 
safety  or  property. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.3. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses,  Exceptions.  In  the  present  state  of 
knowledge,  it  is  necessary  in  regulating 
the  possession  and  use  of  byproduct, 
source  and  special  nuclear  materials 
that  the  State  regulatory  authority 
require  the  submission  of  information 
on,  and  evaluation  of.  the  potential 
hazards  and  the  capability  of  the  user  or 
possessor  prior  to  his  receipt  of  the 
materials.  This  criterion  is  subject  to 
certain  exceptions  and  to  continuing 
reappraisal  as  knowledge  and 
experience  in  the  atomic  energy  field 
increase.  Frequently  there  are,  and 
increasingly  in  the  future  there  may  be, 
categories  of  materials  and  uses  as  to 
which  there  is  sufficient  knowledge  to 
permit  possession  and  use  without  prior 
evaluation  of  the  hazards  and  the 
capability  of  the  possessor  and  user. 
These  categories  fall  into  two  groups — 
those  materials  and  uses  which  may  be 
completely  exempt  from  regulatory 
controls,  and  those  materials  and  uses 
in  which  sanctions  for  misuse  are 
maintained  without  pre-evaluation  of 
the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 
institution  has  people  with  extensive 
training  and  experience.  The  State 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 
use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
license  for  the  use  of  radioactive 
materials,  the  Maine  Radiation  Control 
Program  will  require  the  submission  of 
information  on,  and  will  make  an 
evaluation  of,  the  potential  hazards  of 
such  uses,  and  the  capability  of  the 
applicant. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.7  and  C.17  and  the  Maine 
Program  Statement. 

Provision  is  made  for  the  issuance  of 
general  licenses  for  byproduct,  source 
and  special  nuclear  materials  in 
situation  where  prior  evaluation  of  the 
licensee's  qualifications,  facilities, 
equipment  and  procedures  is  not 
required.  The  regulations  grant  general 
licenses  under  the  same  circumstances 
as  those  under  which  general  licenses 
are  granted  in  the  Commission's 
regulations. 


References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.5  and  C.6. 

The  Maine  regulations  contain 
provisions  for  exempting  of  certain 
source  and  other  radioactive  materials 
and  devices  containing  radioactive 
materials.  These  exemptions,  for 
materials  covered  by  the  agreement,  are 
the  same  as  those  granted  by  NRC 
regulations. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.2  and  C.3. 

14.  Evaluation  Criteria.  In  evaluating 
a  proposal  to  use  radioactive  materials, 
the  regulatory  authority  shall  determine 
the  adequacy  of  the  applicant's  facilities 
and  safety  equipment,  his  training  and 
experience  in  the  use  of  the  materials 
for  the  purpose  requested,  and  his 
proposed  administrative  controls.  States 
should  develop  guidance  documents  for 
use  by  license  applicants.  This  guidance 
should  be  consistent  with  NRC  licensing 
and  regulatory  guides  for  various 
categories  of  licensed  activities. 

In  evaluating  a  proposal  to  use 
agreement  materials,  the  Maine 
Radiation  Control  Program  will 
determine  that: 

(1)  The  applicant  is  qualified  by 
reason  of  training  and  experience  to  use 
the  material  in  question  for  the  purpose 
requested  in  accordance  with  the 
regulations  in  such  a  manner  as  to 
minimize  danger  to  public  health  and 
safety  or  property; 

(2)  The  applicant's  proposed 
equipment,  facilities,  and  procedures  are 
adequate  to  minimize  danger  to  public 
health  and  safety  or  property;  and. 

(3)  The  issuance  of  the  license  will  not 
be  inimical  to  the  health  and  safety  of 
the  public. 

Other  special  requirements  for  the 
issuance  of  specific  licenses  are 
contained  in  the  regulations. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.8  to  C.ll  and  the  Maine 
Program  Statement. 

15.  Human  Use.  The  use  of  radioactive 
materials  and  radiation  on  or  in  humans 
shall  not  be  permitted  except  by 
properly  qualified  persons  (normally 
licensed  physicians)  possessing 
prescribed  minimum  experience  in  the 
use  of  radioisotopes  or  radiation. 

The  Maine  regulations  require  that  the 
use  of  radioactive  materials  (including 
sealed  sources]  on  or  in  humans  shall  be 
by  a  physician  having  substantial 
experience  in  the  handling  and 
administration  of  radioactive  material 
and,  where  applicable,  the  clinical 
management  of  radioactive  patients. 


Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  C.66  to  G.76. 

Inspection 

16.  Purpose.  Frequency.  The 
possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  directly  to  the  amount 
and  kind  of  material  and  type  of 
operation  licensed,  and  it  shall  be 
adequate  to  insure  compliance. 

Maine  materials  licensees  will  be 
subject  to  inspection  by  Radiation 
Control  Program,  Division  of  Health 
Engineering,  the  Department  of  Human 
Services.  Upon  instruction  from  the 
Department,  licensees  shall  perform  or 
permit  the  Department  to  perform  any 
reasonable  test  and  survey  the 
Department  consider  appropriate  or 
necessary.  The  frequency  of  inspections 
is  dependent  upon  the  types  and  scope 
of  the  licensed  activities  and  will  be  at 
least  as  frequent  as  inspections  of 
similar  licensees  by  NRC.  Generally, 
inspections  will  be  unannounced. 

References:  Stale  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.5,  A.6,  A.7  and  J.5.A;  Maine 
Program  Statement. 

17.  Inspections  Compulsory.  Licensees 
shall  be  under  obligation  by  law  to 
provide  access  to  inspectors. 

Maine  regulations  state  that  Hcensees 
shall  afford  the  Department,  at  all 
reasonable  times,  opportunity  to  inspect 
sources  of  radiation  and  the  premises 
and  facilities  wherein  such  sources  of 
radiation  are  used  or  stored. 

Reference:  Slate  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.5. 

18.  Motification  of  Results  of 
Inspection.  Licensees  are  entitled  to  be 
advised  of  the  results  of  inspections  and 
to  notice  as  to  whether  or  not  they  are  in 
compliance. 

Following  Radiation  Control  Program 
inspections,  each  licensee  will  be 
notified  in  writing  of  the  results  of  the 
inspection.  The  letters  and  written 
notices  indicate  if  the  licensee  is  in 
compliance  and  if  not,  list  the  areas  of 
noncompliance. 

Reference:  Maine  Program  Statement. 

Enforcement 

19.  Enforcement.  Possession  and  use 
of  radioactive  materials  should  be 
amenable  to  enforcement  through  legal 
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sanctions,  and  the  regulatory  authority 
shall  be  equipped  or  assisted  by  law 
with  the  necessary  powers  for  prompt 
enforcement.  This  may  include,  as 
appropriate,  administrative  remedies 
looking  toward  issuance  of  orders 
requiring  affirmative  action  or 
suspension  or  revocation  of  the  right  to 
possess  and  use  materials,  and  the 
impounding  of  materials;  the  obtaining 
of  injunctive  relief,  and  the  imposing  of 
civil  or  criminal  penalties. 

The  Main  Radiation  Control  Program 
is  equipped  with  the  necessary  powers 
for  prompt  enforcement  of  the 
regulations.  Where  conditions  exist  that 
create  a  clear  presence  of  a  hazard  to 
the  public  health  that  requires 
immediate  action  to  protect  human 
health  and  safety,  Maine  may  issue 
orders  to  reduce,  discontinue  or 
eliminate  such  conditions.  The 
Radiation  Control  Program  actions  may 
also  include  impounding  of  radioactive 
material,  imposition  of  a  civil  penalty, 
revocation  of  a  license,  and  requesting 
the  State  Attorney  General  to  seek 
injunctions  and  convictions  for  criminal 
violations. 

References:  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.7,  A.8.  A.9,  Part  B  and  C.22: 
Maine  Radiation  Protection  Act  sections 
688  and  690;  Maine  Program  Statement. 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel  The  regulatory 
agency  shall  be  staffed  with  sufficient 
trained  personnel.  Prior  evaluation  of 
applications  for  licenses  or 
authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected.  This  requires 
competency  to  evaluate  various 
potential  radiological  hazards 
associated  with  the  many  uses  of 
radioactive  material  and  includes 
concentrations  of  radioactive  materials 
in  air  and  water,  conditions  of  shielding, 
the  making  of  radiation  measurements, 
knowledge  of  radiation  instruments — 
their  selection,  use,  and  calibration — 
laboratory  design,  contamination 
control,  other  general  principles  and 
practices  of  radiation  protection,  and 
use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staff  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiclogy. 
and  engineering  disciplines. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 


that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biology,  chemistry, 
physics  and  engineering,  and  that  the 
personnel  have  had  training  and 
experience  in  radiation  protection.  For 
example,  the  person  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection  of  all  of  the 
various  uses  of  byproduct,  source  and 
special  nuclear  material  which  might 
come  to  the  regulatory  body  should  have 
substantial  training  and  extensive 
experience  in  the  field  of  radiation 
protection.  It  is  desirable  that  such  a 
person  have  a  bachelors  degree  or 
equivalent  in  the  physical  or  life 
sciences,  and  specific  training  in 
radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
TTiese  persons  will  perform  the  day-to- 
day work  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  the 
ordinary.  These  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

The  foregoing  are  considered 
desirable  qualifications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  addition,  there  will 
probably  be  trainees  associated  with  the 
regulatory  program  who  will  have  an 
academic  liacl^ound  in  the  physical  or 
life  sciences  as  well  as  varying  amounts 
of  specific  training  in  radiation 
protection  but  litUe  or  no  actual  work 
experience  in  this  field.  The  background 
and  specific  training  of  these  persons 
will  indicate  to  some  extent  their 
potential  role  in  the  regulatory  program. 
These  trainees,  of  course,  could  be  used 
initially  to  evaluate  and  inspect  those 
applications  of  radioactive  materials 
which  are  considered  routine  or  more 
standardized  from  the  radiation  safety 
standpoint,  for  example,  inspection  of 
industrial  gauges,  small  research 
programs,  and  diagnostic  medical 
programs.  As  they  gain  experience  and 
competence  in  the  field,  trainees  could 
be  sued  progressively  to  deal  with  the 
more  complex  or  difficult  types  of 
radioactive  material  applications.  It  is 
desirable  that  such  trainees  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences  and  specific 
training  in  radiation  protection.  In 
determining  the  requirement  for 
academic  training  of  individuals  in  all  of 
the  foregoing  categories  proper 
consideration  should  be  given  to 
equivalent  competency  which  has  been 


gained  by  appropriate  technical  and 
radiation  protection  experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases, 
(a)  Number  of  Personnel 
There  are  approximately  110  NRC 
specific  Ucenses  in  the  State  of  Maine. 
Under  the  proposed  agreement,  the 
State  would  assume  responsibility  for 
about  105  of  these  licenses.  The  Division 
of  Health  Engineering  is  currently 
staffed  with  8  professional  persons. 

Donald  Hoxie — Director,  Division  of 
Health  Engineering.  Responsible  for  the 
overall  supervision  of  four  State-wide 
regulatory  programs,  including  the 
Radiological  Health  Program. 

Wallace  Hinckley— Assistant  Director 
of  Health  Engineering.  Responsible  as 
Assistant  Director  for  the  overall 
supervision  of  four  Statewide  regulatory 
programs,  including  the  Radiation 
Control  Program. 

Welllington  Clough  Toppan,  Jr. — 
Manager,  Radiation  Control  Program. 
Responsible  for  overall  supervision  of 
the  Radiation  Control  Program,  which 
regulates  x-ray  equipment  and 
radionuclide  users  and  conducts 
environmental  monitoring  of  nuclear 
power  facilities. 

Robert  Schell— Nuclear  Engineering 
Specialist,  Radiation  Control  Program. 
Responsible  for  environmental 
surveillance  of  and  emergency  plarming 
for  Maine  Yankee  Atomic  Power 
Company. 

David  Breau— Sanitary  Engineer  II, 
Drinking  Water  Program.  Responsible 
for  review  and  approval  of  engineering 
plans  for  water  treatment  facilities. 
Backup  staff  available  to  the  Radiation 
Control  Program. 

Linda  A.  Plausquellic — Radiation 
Specialist,  Radiation  Control  Program. 
Performs  compliance  inspections  and 
registration  for  x-ray  machines.  Assists 
in  radioactive  materials  licensing 
program. 

Jay  Carl  Hyland— Health  Physicist, 
Radiological  Health  Program. 
Responsible  for  radioactive  materials 
licensing  and  inspection  program. 

Cheryl  Baker— Chemist  II. 
Responsible  for  implementation  of  all 
radiological  testing, 
(b)  Training 

The  academic  and  specialized  short 
course  training  for  those  persons 
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gained  by  appropriate  technical  and 
radiation  protecticn  experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  bo  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases, 
(a)  Number  of  Personnel 
There  are  approximately  110  NRC 
specific  licenses  in  the  State  of  Maine. 
Under  the  proposed  agreement,  the 
Stale  would  assume  responsibility  for 
about  105  of  these  licenses.  The  Division 
of  Health  Engineering  is  currently 
staffed  with  8  professional  persons. 

Donald  Hoxie — Director,  Division  of 
Health  Engineering.  Responsible  for  the 
overall  supervision  of  four  State-wide 
regulatory  programs,  including  the 
Radiological  Health  Program. 

Wallace  Hinckley — Assistant  Director 
of  Health  Engineering.  Responsible  as 
Assistant  Director  for  the  overall 
supervision  of  four  Statewide  regulatory 
programs,  including  the  Radiation 
Control  Program. 

Welllington  Clough  Toppan.  Jr.— 
Manager,  Radiation  Control  Program. 
Responsible  for  overall  supervision  of 
the  Radiation  Control  Program,  which 
regulates  x-ray  equipment  and 
radionuclide  users  and  conducts 
environmental  monitoring  of  nuclear 
power  facilities. 

Robert  Schell— Nuclear  Engineering 
Specialist,  Radiation  Control  Program. 
Responsible  for  environmental 
surveillance  of  and  emergency  planning 
for  Maine  Yankee  Atomic  Power 
Company. 

David  Breau— Sanitary  Engineer  II, 
Drinking  Water  Program.  Responsible 
for  review  and  approval  of  engineering 
plans  for  water  treatment  facilities. 
Backup  staff  available  to  the  Radiation 
Control  Program. 

Linda  A.  Plausquelhc — Radiation 
Specialist,  Radiation  Control  Program. 
Performs  compliance  inspections  and 
registration  for  x-ray  machines.  Assists 
in  radioactive  materials  licensing 
program. 

Jay  Carl  Hyland— Health  Physicist, 
Radiological  Health  Program. 
Responsible  for  radioactive  materials 
licensing  and  inspection  program. 

Cheryl  Baker— Chemist  II. 
Responsible  for  implementation  of  all 
radiological  testing, 
(b)  Training 

The  academic  and  specialized  short 
course  training  for  those  persons 


involved  in  the  administration,  licensing 

and  inspection  of  radiation  control 

program  is  shown  below: 
Donald  C.  Hoxie — ^B.S.  Chemical 

Engineering.  University  of  Maine,  M.S. 

Radiological  Health,  Rutgers  University. 

U.S.  Public  Health  Service,  Basic 

Radiological  Health.  Two  week  course 

in  1960. 

Oak  Ridge  Associated  Universities, 
Health  Physics  Course.  A  10-week 
course  ending  May  1961. 

Brookhaven  National  Laboratory, 
Health  Physics  Training.  A  4-week 
course  ending  September  1966. 

Conference  of  Radiation  Control 
Program  Directors,  Training  for 
Radiation  Therapy  Inspections. 
November  3-25, 1984. 

Conference  of  Radiation  Control 
Program  Directors,  Training  for  Radon 
Control.  November  28-29, 1986. 
Wallace  W.  Hinckley— B.S.,  Civil 

Engineering,  University  of  Maine. 

University  of  Oklahoma,  NIOSH  Course. 
Safety  and  Health.  January  8  to  March 
30, 1973. 

Federal  Emergency  Management 
Agency.  Radiological  Emergency 
Response  Planning.  1974  and  1978. 

Federal  Emergency  Management 
Agency.  Basic  Radiological  Defense 
Officers  Course.  Course  I,  March  7, 
1975.  Course  II,  March  14, 1975. 

Harvard  University,  Basic  Radiation 
Protection.  April  4-8, 1977. 

Harvard  University,  Environmental 
Surveillance.  May  16-20, 1977. 

Harvard  University,  Planning  for 
Nuclear  Emergencies.  June  13-17, 1977. 

U.S.  Nuclear  Regulatory  Commission, 
Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
April  14, 1978. 

Federal  Emergency  Management 
Agency,  Radiological  Emergency 
Response  Course.  August  19-29, 1980. 

Federal  Emergency  Management 
Agency,  Radiological  Accident 
Assessment  Course.  February  2-6, 
1981. 
Wellington  Clough  Toppan,  Jr. — ^B.S., 

Civil  Engineering,  Norwich  University, 

M.S.,  Environmental  Engineering, 

Clarkson  College  of  Technology,  M.P.A., 

Public  Administration,  University  of 

Maine  at  Orono. 

Federal  Emergency  Management 
Agency,  Radiological  Emergency 
Response  Planning.  May  18-22, 1981. 

Federal  Emergency  Management 
Agency,  Basic  Radiological  Defense 
Officers.  September  8-11. 1981. 
Federal  Emergency  Management 
Agency,  Radiological  Accident 
Assessment.  August  23-27, 1982. 


New  England  Radiological  Health 

Committee,  Radiological  Laboratory 

Workshop  I.  April  24-25, 1984. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response.  September  12-21, 1984. 
Conference  of  Radiation  Control 

Program  Directors,  Training  for 

Radiation  Therapy  Inspections. 

October  23-25, 1984. 
U.S.  Nuclear  Regulatory  Commission, 

Health  Physics  and  Radiation 

Protection.  February  3  to  March  8, 

1985. 
New  England  Radiological  Health 

Committee,  Radiological  Laboratory 

Workshop  II.  April  30  to  May  2, 1985. 
U.S.  Nuclear  Regulatory  Commission, 

Introduction  to  Licensing  Practices 

and  Procedures.  September  23-27, 

1985. 
Conference  of  Radiation  Control 

Program  Directors.  Health  Issues  of 

Non  Ionizing  Radiation.  October  29- 

30,1985. 
U.S.  Environmental  Protection,  Indoor 

Radon  Workshop.  January  21-23-. 

1986. 
U.S.  Nuclear  Regulatory  Commission, 

Medical  Use  of  Radionuclides.  March 

15-20. 1987. 
U.S.  Nuclear  Regulatory  Commission, 

Pressurized  Water  Reactor 

Technology.  April  28  to  May  1. 1987. 

U.S.  Nuclear  Regulatory  Commission. 
Nuclear  Transportation  Course.  August 
17-21. 1987. 
Southern  Maine  Vocational  Technical 

School.  Radon  Mitigation  Course. 

April  12-14. 1988. 

Robert  J.  Schell— B.S..  Bioengineering. 
University  of  Illinois. 
United  States  Air  Force  Course. 

Bioenvironmental  Engineering.  March 

18  to  June  21. 1985. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response.  October  16-26, 1985. 
U.S.  Nuclear  Regulatory  Commission, 

Introduction  to  Health  Physics. 

February  10  to  March  14, 1986. 
Federal  Emergency  Management 

Agency,  Radiological  Response 

Planning.  June  2-6, 1986. 
Federal  Emergency  Management 

Agency,  Radiological  Accident 

Assessment.  July  14-18, 1986. 
University  of  Massachusetts  Medical 

Center,  Medical  X-Ray  Inspection, 

August  19-22, 1986. 
U.S.  Nuclear  Regulatory  Commission, 

Medical  Uses  of  Radionuclides. 

September  8-12, 1986. 
U.S.  Nuclear  Regulatory  Commission, 

PRW  Technology.  February  23-27. 

1987. 
U.S.  Nuclear  Regulatory  Commission. 
CE  Technology.  June  1-12, 1987. 


U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures.  June  6-10, 1988. 
U.S.  Nuclear  Regulatory  Commission, 

Safety  Aspects  of  Industrial 

Radiography.  August  1-5, 1991. 
Federal  Emergency  Management 

Agency,  Advanced  Radiological 

Accident  Assessment.  January  23-27, 

1989. 

David  P.  Breau— B.S.,  Civil 
Engineering,  University  of  Maine  at 
Orono. 
Federal  Emergency  Management 

Agency,  Basic  Radiological  Defense 

Officers  Course.  September  8-11. 1981. 
Federal  Emergency  Management 

Agency,  Nuclear  Power  Plant  Offsite 

Accident  Assessment  Course.  May  13- 

17, 1985. 
U.S.  Nuclear  Regulatory  Commission, 

Reactor  Theory  Operations  and 

Emergency  Planning.  June  18-21, 1985. 
Federal  Emergency  Management 

Agency,  X-Ray  Training.  October  16- 

17, 1985. 
Conference  of  Radiation  Control 

Program  Directors,  Health  Issues  of 

Non  Ionizing  Radiation.  October  29- 

30, 1985. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response  Course.  August  20-29, 1986. 
U.S.  Nuclear  Regulatory  Commission, 

Medical  Use  of  Radionuclides. 

September  6-12, 1986. 
U.S.  Nuclear  Regulatory  Commission. 

Insepection  Procedures  Course. 

September  15-19, 1986. 
U.S.  Nuclear  Regulatory  Commission, 

Health  Physics  and  Radiation 

Protection.  July  20  to  August  21, 1987. 
U.S.  Nuclear  Regulatory  Commission, 

Licensing  and  Practices  and 

Procedures.  September  21-25, 1987. 

Linda  A.  Plusquellic — ^Maine  Central 
Institute,  The  John  Hopkins  Hospital 
School  of  Radiologic  Technology, 
University  of  Maine,  working  toward 
B.S.,  I\iblic  Administration. 
New  England  Radiological  Health 

Committee,  Radon's  Impact  on  State 

Radiation  Control  Programs.  October 

28-29, 1986. 
U.S.  Department  of  Health  and  Human 

Resources,  Medical  X-Ray  Protection, 

March  23-27, 1987. 
U.S.  Department  of  Health  and  Human 

Resources,  Basic  Course  for 

Investigators:  Diagnostic  X-Ray.  April 

27  to  May  7, 1987. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response  Course.  September  9-18, 

1987. 
U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures  Course. 

September  25-29. 1989. 
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U.S.  Nuclear  Regulator)'  Commission, 

Medical  Uses  of  Radionuclides.  March 

18-22, 1991. 

Jay  Carl  Hyland— B.S..  Engineering 
Physics,  University  of  Maine.  Orono. 
Maine  Emergency  Management  Agency. 

Fundamentals  Course  for  Radiological 

Monitors.  November  30  to  December 

1.1988. 
U.S.  Nuclear  Regulatory  Commission, 

Medical  Uses  of  Radionuclides.  March 

27-31. 1989. 
Federal  Emergency  Management 

Agency,  Radiological  Accident 

Assessment.  May  22-26. 1969. 
U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures  Course.  June 

19-23, 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Health  Physics  and  Radiation 

Protection.  July  10  to  August  11. 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Nuclear  Transportation.  August  14-18, 

1989. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response  Course.  August  23  to 

September  1, 1989. 
U.S.  Nuclear  Regulatory  Commission. 

Special  Topics  Workshop.  November 

27  to  December  1. 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Licensing  Practices  and  Procedures. 

June  11-15. 1990. 
U.S.  Nuclear  Regulatory  Commission. 

Special  Topics  Workshop.  August  27- 

29. 1990. 
U.S.  Nuclear  Regulatory  Commission. 

Safety  Aspects  of  Industrial 

Radiography.  September  24-28. 1990. 

Cheryl  Baker— B.S..  Chemistry 
University  of  Maine,  Orono.  U.S. 
Nuclear  Regulatory  Commission, 
Radiochemistry.  February  9-13. 1981. 
Public  Health  Laboratory,  Radiation 

Safety  in  the  Laboratory.  July  28, 1983. 
Federal  Emergency  Management 

Agency.  Radiological  Accident 

Assessment.  March  5-9. 1984. 
New  England  Radiological  Health 

Committee,  Radiological  Laboratory 

Workshop.  April  24-25, 1984. 
Oak  Ridge  Associated  Universities, 

Health  Physics  and  Radiation 

Protection.  July  9  to  August  10, 1984. 
New  England  Radiological  Health 

Committee.  Radiation  Therapy 

Inspections.  October  23-25. 1984. 
New  England  Radiological  Health 

Committee,  Radiological  Laboratory 

Workshop.  April  30  to  May  2, 1985. 
New  England  Radiological  Health 

Committee,  Non  Ionizing  Radiation. 

October  29-30. 1985. 
New  England  Radiological  Health 

Committee.  Radon's  Impact  on  State 

Programs.  October  28-29. 1986. 
New  England  Radiological  Health 

Committee.  Radiological  Laboratory 

Workshop.  May  5-7, 1987. 


Reference:  Maine  Program  Statement 

21.  Conditions  Applicable  to  Special 
Nuclear  Material.  Source  Material  and 
Tritium.  Nothing  in  the  State's 
regulatory  program  shall  interfere  with 
the  duties  imposed  on  the  holder  of  the 
materials  by  the  NRC.  for  example,  the 
duty  to  report  to  the  NRC,  on  NRC 
prescribed  forms  (1)  transfers  of  special 
nuclear  material,  source  material  and 
tritium  and  (2)  periodic  Inventory  data. 

The  State's  regulations  do  not  prohibit 
or  interfere  with  the  duties  imposed  by 
the  NRC  on  holders  of  special  nuclear 
material  ovmed  by  the  U.S.  Department 
of  Energy  or  Ucensed  by  NRC.  such  as 
the  responsibility  of  licensees  to  supply 
to  the  NRC  reports  of  transfer  and 
inventory. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.I. 

22.  Special  Nuclear  Material  Defined. 
Special  nuclear  material,  in  quantities 
not  sufficient  to  form  a  critical  mass,  for 
present  purposes  means  uranium 
enriched  in  the  isotope  U-235  in 
quantities  not  exceeding  350  grams  of 
contained  U-235;  uranium  233  in 
quantities  not  exceeding  200  grams: 
plutonium  in  quantities  not  exceeding 
200  grams;  or  any  combination  of  them 
in  accordance  with  the  following 
formula:  For  each  kind  of  special 
nuclear  material,  determine  the  ratio 
between  the  quantity  of  that  special 
nuclear  material  and  the  quantity 
specified  above  for  the  same  kind  of 
special  nuclear  material.  The  sum  of 
such  ratios  for  all  of  the  kinds  of  special 
nuclear  material  in  combination  should 
not  exceed  "1"  (i.e.,  unity).  For  example, 
the  following  quantities  in  combination 
would  not  exceed  the  limitation  and  are 
within  the  formula,  as  follows: 


SOCgiimsPu)     , 
200 


y)(gmiMU-233)  ^ 
200 


175  (gams  cottained  U-235) 
350 


(This  definition  is  subject  to  change  by 
future  Commission  rule  or  regulation.) 

The  definition  of  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass,  as  contained  in  the 
Maine  regulations,  is  uniform  with  the 
definition  in  10  CFR  part  150. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.2.A(62j.  Definition  of  Special  Nuclear 
Material  in  Quantities  Not  Sufficient  to 
Form  a  Critical  Mass. 

Administration 

23.  Fair  and  Impartial  Administration. 
State  practices  for  assuring  the  fair  and 
impartial  administration  of  regulatory 
law.  including  provision  for  public 
participation  where  appropriate,  should 
be  incorporated  in  procedures  for: 

(a)  Formulation  of  rules  of  general 
applicability: 

(b)  Approving  or  denying  applications 
for  licenses  or  authorization  to  possess 
and  use  radioactive  materials,  and 

(c)  Taking  discipl  administrative  and 
judicial  review  of  actions  taken  by  the 
Division  of  Health  Engineering  which 
includes  the  Maine  Radiation  Control 
Program. 

Reference:  Maine  Administrative 
Procedure  Act.  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.9,  A.ll.  C.22.  and  J. 

24.  State  Agency  Designation.  The 
State  should  indicate  which  agency  or 
agencies  will  have  authority  for  carrying 
on  the  program  and  should  provide  the 
NRC  with  a  summary  of  that  legal 
authority.  There  should  be  assurances 
against  duplicate  regulation  and 
licensing  by  State  and  local  authorities, 
and  it  may  be  desirable  that  there  be  a 
single  or  central  regulatory  authority. 

The  Maine  Department  of  Human 
Services  in  which  the  Maine  Radiation 
Control  Program  is  located  has  been 
designated  as  the  State's  radiation 
control  agency. 

References:  Maine  Radiation 
Protection  Act,  Section  674.1  and  888. 

25.  Existing  NRC  Licenses  and 
Pending  Applications.  In  affecting  the 
discontinuance  of  jurisdiction, 
appropriate  arrangements  will  be  made 
by  NRC  and  the  State  to  ensure  that 
there  will  be  no  interference  with  or 
interruption  of  licensed  activities  or  the 
processing  of  license  appfications.  by 
reason  of  the  transfer.  For  Example,  one 
approach  might  be  that  the  State,  in 
assuming  jurisdiction,  could  recognize 
and  continue  in  effect,  for  an 
appropriate  period  of  time  under  State 
law.  existing  NRC  licenses,  including 
licenses  for  which  timely  applications 
for  renewal  have  been  filed,  except 
where  good  cause  warrants  the  earlier 
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(This  definition  is  subject  to  change  by 
future  Commission  rule  or  regulation.) 

The  definition  of  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass,  as  contained  in  the 
Maine  regulations,  is  uniform  with  the 
definition  in  10  CFR  part  150. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.2A(62),  Definition  of  Special  Nuclear 
Material  in  Quantities  Not  Sufficient  to 
Form  a  Critical  Mass. 

Administration 

23.  Fair  and  Impartial  Administration. 
State  practices  for  assuring  the  fair  and 
impartial  administration  of  regulatory 
law,  including  provision  for  public 
participation  where  appropriate,  should 
be  incorporated  in  procedures  for: 

(a)  Formulation  of  rules  of  general 
applicability; 

(b)  Approving  or  denying  applications 
for  licenses  or  authorization  to  possess 
and  use  radioactive  materials,  and 

(c)  Taking  discipl  administrative  and 
judicial  review  of  actions  taken  by  the 
Division  of  Health  Engineering  which 
includes  the  Maine  Radiation  Control 
Program. 

Reference:  Maine  Administrative 
Procedure  Act,  State  of  Maine  Rules 
Relating  to  Radiation  Protection 
Sections  A.9,  A.ll,  C.22,  and  J. 

24.  State  Agency  Designation.  The 
State  should  indicate  which  agency  or 
agencies  will  have  authority  for  carrying 
on  the  program  and  should  provide  the 
NRC  with  a  summary  of  thai  legal 
authority.  There  should  be  assurances 
against  duplicate  regulation  and 
licensing  by  State  and  local  authorities, 
and  it  may  be  desirable  that  there  be  a 
single  or  central  regulatory  authority. 

The  Maine  Department  of  Human 
Services  in  which  the  Maine  Radiation 
Control  Program  is  located  has  been 
designated  as  the  State's  radiation 
control  agency. 

References:  Maine  Radiation 
Protection  Act,  Section  674.1  and  688. 

25.  Existing  NRC  Licenses  and 
Pending  Applications.  In  affecting  the 
discontinuance  of  jurisdiction, 
appropriate  arrangements  will  be  made 
by  NRC  and  the  State  to  ensure  that 
there  will  be  no  interference  with  or 
interruption  of  licensed  activities  or  the 
processing  of  license  applications,  by 
reason  of  the  transfer.  For  Example,  one 
approach  might  be  that  the  State,  in 
assuming  jurisdiction,  could  recognize 
and  continue  in  effect,  for  an 
appropriate  period  of  time  under  State 
law,  existing  NTIC  licenses,  including 
licenses  for  which  timely  applications 
for  renewal  have  been  filed,  except 
where  good  cause  warrants  the  earlier 
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reexamination  or  termination  of  the 
license. 

Maine  regulations  have  provisions  for 
NRC  licensees  to  possess  a  like  license 
issued  under  the  Maine  regulations  and 
the  Maine  Act.  These  licenses  will 
expire  either  90  days  after  receipt  from 
the  Agency  of  a  notice  of  expiration  of 
such  license  or  on  the  date  of  expiration 
specified  in  the  NRC  license,  whichever 
is  earlier. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
C.19. 

28.  Relations  With  Federal 
Government  and  Other  States.  There 
should  be  an  interchange  of  Federal  and 
State  information  and  assistance  in 
connection  with  the  issuance  of 
regulations  and  licenses  or 
authorizations,  inspection  of  licensees, 
reporting  of  incidents  and  violations, 
and  training  and  education  problems. 

The  proposed  agreement  declares  that 
the  State  will  use  its  best  efforts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of    . 
standards  and  regulatory  programs  for 
the  protection  against  the  hazards  of 
radiation  and  to  assure  that  the  State's 
program  will  continue  to  be  compatible 
with  the  Commission's  program  for  the 
regulation  of  like  materials. 

Reference:  Proposed  Agreement 
between  the  State  of  Maine  and  the 
Nuclear  Regulatory  Commission,  Article 
VI. 

27.  Coverage,  Amendments, 
Reciprocity.  The  proposed  Maine 
agreement  provides  for  the  assumption 
of  regulatory  authority  over  the 
following  categories  of  materials  within 
the  State: 

(a)  Byproduct  material,  as  defined  by 
section  ll.e(l)  of  the  Atomic  Energy  Act. 
as  amended. 

(b)  Source  materials. 

(c)  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

Reference:  Proposed  Agreement, 
article  I. 

Provision  has  been  made  by  Maine  for 
the  reciprocal  recognition  of  licenses  to 
permit  activities  within  Maine  of 
persons  licensed  by  other  jurisdictions. 
This  reciprocity  is  like  that  granted 
under  10  CFR  part  150. 

Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
3.x. 

28.  NRC  and  Department  of  Energy 
Contractors.  The  State's  regulations 
provide  that  certain  NRC  and  DOE 
contractors  or  subcontractors  are 
exempt  from  the  State's  requirements  for 
licensing  and  registration  of  sources  of 
radiation  which  such  persons  receive, 
possess,  use,  transfer,  or  acquire. 


Reference:  State  of  Maine  Rules 
Relating  to  Radiation  Protection  Section 
A.3.B. 

III.  Staff  Conclusion 

Section  274d  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  states: 

The  Commission  shall  enter  into  an 
agreement  under  subsection  b  of  this 
section  with  any  State  if: 

(1)  The  Governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  agreement,  and 
that  the  State  desires  to  assume 
regulatory  responsibility  for  such 
materials;  and 

(2)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  subsection  o.  and  in  all 
other  respects  compatible  with  the 
Commission's  program  for  the  regulation 
of  such  materials,  and  that  the  State 
program  is  adequate  to  protect  the 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
amendment. 

The  staff  has  concluded  that  the  State 
of  Maine  meets  the  requirements  of 
section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  adequate  to  protect  the 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
agreement.  Since  the  State  is  not  seeking 
authority  over  uranium  milling  activities, 
subsection  o.  is  not  applicable  to  the 
proposed  Maine  agreement. 

Dated  at  Rockville,  Maryland,  this  22nd 
Day  of  November  1991. 

For  the  MS.  Nuclear  Regulatory 
Commission. 
Carlton  Kammerer. 
Office  of  State  Programs. 

Appendix  A 

Agreement  Between  the  United  State* 
Nuclear  Regulatory  Commission  and  the 
State  of  Maine  for  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the  State  Pursuant  to 
Section  274  of  the  Atomic  Energy  Act  of  1954, 
as  Amended 

Whereas.  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter  referred 
to  as  the  Commission)  is  authorized  under 
section  274  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (hereinafter  referred  to  as  the 
Act),  to  enter  into  agreements  with  the 
Governor  of  any  State  providing  for 
discontinuance  of  the  regulatory  authority  of 
the  Commission  within  the  State  under 
chapters  6,  7,  and  8,  and  section  161  of  the 
Act  with  respect  to  byproduct  materials  as 
defined  in  sections  lie.  (1)  and  (2)  of  the  Act. 
source  materials,  and  special  nuclear 


materials  in  quantities  not  sufficient  to  form  a 
critical  mass;  and. 

Whereas,  The  Governor  of  the  Stale  of 
Maine  is  authorized  under  Maine  Revised 
Statutes  Annotated  section  284  to  enter  into 
this  Agreement  with  the  Commission:  and. 

Whereas,  The  Governor  of  the  State  of 
Maine  certified  on  March  5, 1990.  that  the 
State  of  Maine  (hereinafter  referred  to  as  the 
State)  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by  this 
Agreement,  and  that  the  Stale  desires  to 
assume  regulatory  responsibility  for  such 
materials:  and 

Whereas,  The  Slate  and  the  Commission 
recognize  the  desirability  and  importance  of 
cooperation  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards  of 
radiation  will  l>e  coordinated  and  compatible; 
and, 

Whereas,  The  Commission  and  the  Slate 
recognize  the  desirability  of  reciprocal 
recognition  of  licenses  and  exemptions  from 
licensing  of  those  materials  subject  to  this 
Agreement;  and 

Whereas.  This  Agreement  is  entered  into 
pursuant  to  the  provisions  of  the  Act  as 
amended; 

Now  Therefore,  it  is  hereby  agreed 
between  the  Commission  and  the  Governor 
of  the  State,  acting  in  behalf  of  the  State,  as 
follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
articles  II,  IV,  and  V,  the  Commission  shall 
discontinue,  as  of  the  effective  date  of  this 
Agreement,  the  regulatory  authority  of  the 
Commission  in  the  State  under  chapters  8. 7. 
and  8,  and  section  161  of  the  Act  with  respect 
to  the  following  materials: 

A.  Byproduct  materials  as  defined  in 
section  lle.(l)  of  the  Act; 

B.  Source  materials;  and 

C.  Special  nuclear  materials  in  quantities 
not  sufHcient  to  form  a  critical  mass. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  reUin  authority  and 
responsibility  with  respect  to  regulation  of; 

A.  The  construction  and  operation  of  any 
production  or  utilization  facility; 

B.  The  export  from  or  import  into  the 
United  Slates  of  byproduct,  source,  or  special 
nuclear  material,  or  of  any  production  or 
utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea  of 
byproduct  source,  or  special  nuclear  waste 
materials  as  deHned  in  regulations  or  orders 
of  the  Commission; 

D.  The  disposal  of  such  other  byproduct 
source,  or  special  nuclear  material  as  the 
Commission  from  time  to  time  determines  by 
regulation  or  order  should,  because  of  the 
hazards  or  potential  hazards  thereof,  not  be 
so  disposed  of  without  ■  license  from  the 
Commission; 
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E.  The  land  disposal  of  source,  byproduct 
and  special  nuclear  material  received  from 
other  persons:  and, 

F.  The  extraction  or  concentration  of 
source  material  from  source  material  ore  and 
the  management  and  disposal  of  the  resulting 
byproduct  material. 

Article  III 

This  Agreement  may  be  amended,  upon 
application  by  the  State  and  approval  by  the 
Commission,  to  include  the  additional  area(s) 
speciHed  in  article  II,  paragraph  E  or  F. 
whereby  the  State  can  exert  regulatory 
control  over  the  materials  stated  herein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by  rule, 
regulation,  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of  any 
equipment,  device,  commodity,  or  other 
product  containing  source,  byproduct,  or 
special  nuclear  material  shall  not  transfer 
possession  or  control  of  such  product  except 
pursuant  to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules,  regulations,  or  orders  to  protect  the 
common  defense  and  security,  to  protect 
restricted  data  or  to  guard  against  the  loss  or 
diversion  of  special  nuclear  material. 

Article  VI 

The  Commission  will  use  its  best  efforts  to 
cooperate  with  the  State  and  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  of  the 
State  and  the  Commission  for  protection 
against  hazards  of  radiation  and  to  assure 
that  State  and  Commission  programs  for 
protection  against  hazards  of  radiation  will 
be  coordinated  and  compatible.  The  State 
will  use  its  best  efforts  to  cooperate  with  the 
Commission  and  other  Agreement  States  in 
the  formulation  of  standards  and  regulatory 
programs  of  the  State  and  the  Commission  for 
protection  against  hazards  of  radiation  and  to 
assure  that  the  State's  program  will  continue 
to  be  compatible  with  the  program  of  the 
Commission  for  the  regulation  of  like 
materials.  The  State  and  the  Commission  will 
use  their  best  efforts  to  keep  each  other 
informed  of  proposed  changes  in  their 
respective  rules  and  regulations  and 
licensing,  inspection  and  enforcement 
policies  and  critiera,  and  to  obtain  the 
comments  and  assistance  of  the  other  party 
thereon. 

Article  VII 

The  Commission  and  the  State  agree  that  it 
is  desirable  to  provide  reciprocal  recognition 
of  licenses  for  the  materials  listed  in  Article  1 
licensed  by  the  other  party  or  by  any 
Agreement  State.  Accordingly,  the 
Commission  and  the  State  agree  to  use  their 
best  efforts  to  develop  appropriate  rules, 
regulations,  and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own  initiative 
after  reasonable  notice  and  opportunity  for 


hearing  to  the  State,  or  upon  request  of  the 
Governor  of  the  State,  may  terminate  or 
suspend  all  or  part  of  this  Agreement  and 
reassert  the  licensing  and  regulatory 
authority  vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such  termination  or 
suspension  is  required  to  protect  the  public 
health  and  safety,  or  (2)  the  State  has  not 
complied  with  one  or  more  of  the 
requirements  of  section  274  of  the  Act.  The 
Commission  may  also,  pursuant  to  section 
274j  of  the  Act,  temporarily  suspend  all  or 
part  of  this  Agreement  if,  in  the  judgement  of 
the  Commission,  an  emergency  situation 
exists  requiring  immediate  action  to  protect 
public  health  and  safety  and  the  State  has 
failed  to  take  necessary  steps.  The 
Commission  shall  periodically  review  this 
Agreement  and  actions  taken  by  the  State 
under  this  Agreement  to  ensure  compliance 
with  section  274  of  the  Act. 

Article  XI 

This  agreement  shall  become  effective  on 
-,  and  shall  remain  in  effect  imless  and 


until  such  time  as  it  is  terminated  pursuant  to 
article  VIII. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
IvanSelin, 
Chairman, 

For  the  State  of  Maine. 
John  R.  McKeman,  |r^ 
Governor. 
[FR  Doc.  91-28908  Filed  12-2-91:  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Full  Board  Meeting 

Pursuant  to  its  authority  under  section 
5051  of  Public  Law  100-203,  the  Nuclear 
Waste  Policy  Amendments  Act  of  1987, 
the  Nuclear  Waste  Technical  Review 
Board  (the  Board]  will  hold  a  full  Board 
meeting  in  Arlington,  Virginia,  on 
January  7  and  8, 1992.  The  purpose  of 
this  meeting  will  be  to  provide  Board 
members  with  an  understanding  of  the 
current  and  future  research  priorities 
and  funding  allocations  for  the 
Department  of  Energy's  (DOE)  Office  of 
Civilian  Radioactive  Waste 
Management  (OCRWM),  especially  as 
they  relate  to  the  DOE's  site- 
characterization  program  at  Yucca 
Mountain,  Nevada.  Dr.  }ohn  Bartlett, 
director  of  OCRWM,  and  appropriate 
associate  directors  and  staff,  have  been 
invited  to  participate  in  the  meeting. 
Sessions  will  nm  from  9  a.m.  to  5:30  p.m. 
on  January  7  and  from  8:30  a.m.  to  12 
noon  on  January  8, 1992.  The  meeting 
will  be  held  at  the  Key  Bridge  Marriott, 
Potomac  Ballroom,  1401  Lee  Highway. 
Arlington.  Virginia  22209;  703-524-6400, 
and  will  be  open  to  the  public. 

Recent  budget  decisions  have  affected 
the  DOE's  priorities  for  its  Yucca 


Mountain  site-characterization  program. 
Therefore,  the  board  has  asked  the  DOE 
for  a  detailed  review  of  the  funding 
allocations  and  rationale  for  the 
OCRWM's  Yuc.ca  Mountain  Site 
Characterization  Program.  The  Board 
also  would  like  the  DOE's  best 
estimates  of  the  funding  and  time 
required  to  complete  a  full  site- 
characterization  program.  Of  special 
interest  to  the  Board  is  how  funding 
reductions  for  fiscal  year  1992  have 
affected  current  program  activities  and 
how  future  funding  decisions  could 
affect  the  program.  The  Board  also  has 
asked  the  DOE  to  review  any 
contingency  plans  that  may  have  been 
developed  for  dealing  with  potential 
future  budgetary  shortfalls. 

In  addition  to  a  discussion  of  the 
budget  and  related  issues,  the  Board 
would  like  the  DOE  to  provide  a  report 
on  systems  integration,  including  an 
update  on  the  M&O  contract  for 
OCRWM  and  for  the  Yucca  Moimtain 
Site  Characterization  Project  Office. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich.  Board  librarian, 
beginning  February  24, 1992.  For  more 
information,  contact  Paula  N.  Alford, 
Director,  External  Affairs,  Nuclear 
Waste  Technical  Review  Board,  1100 
Wilson  Boulevard,  suite  910,  Arlington, 
Virginia  22209;  703-235-4473. 

Dated:  December  29, 1991. 
William  D.  Bamaid, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  91-28975  Filed  12-2-91:  8:45  am] 
BIUJNO  CODE  6620-AIMI 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Cost  Accounting  Standards  Board; 
Notice  of  Open  Session  of  Board 
Meeting 

agency:  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Policy,  0MB. 
action:  Notice. 

summary:  The  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASE),  is  hereby 
providing  notice  of  its  intention  to  hold 
an  open  public  session  during  a  Board 
meeting  on  Thursday,  January  16, 1992, 
from  1  to  5  p.m.  This  session  of  the 
meeting  will  be  held  in  room  450  of  the 
Old  Executive  Office  Building.  17th 
Street  and  Pennsylvania  Ave.,  NW, 
Washington.  DC.  During  this  open 
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Mountain  site-characterization  program. 
Therefore,  the  board  has  asked  the  DOE 
for  a  detailed  review  of  the  funding 
allocations  and  rationale  for  the 
OCRWM's  Yucca  Mountain  Site 
Characterization  Program.  The  Board 
also  would  like  the  DOE's  best 
estimates  of  the  funding  and  time 
required  to  complete  a  full  site- 
characterization  program.  Of  special 
interest  to  the  Board  is  how  funding 
reductions  for  fiscal  year  1992  have 
affected  current  program  activities  and 
how  future  funding  decisions  could 
affect  the  program.  The  Board  also  has 
asked  the  DOE  to  review  any 
contingency  plans  that  may  have  been 
developed  for  dealing  with  potential 
future  budgetary  shortfalls. 

In  addition  to  a  discussion  of  the 
budget  and  related  issues,  the  Board 
would  like  the  DOE  to  provide  a  report 
on  systems  integration,  including  an 
update  on  the  M&O  contract  for 
OCRWM  and  for  the  Yucca  Mountain 
Site  Characterization  Project  Office. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich.  Board  librarian, 
beginning  February  24. 1992.  For  more 
information,  contact  Paula  N.  Alford. 
Director.  External  Affairs.  Nuclear 
Waste  Technical  Review  Board.  1100 
Wilson  Boulevard,  suite  910,  Arlington. 
Virginia  22209;  703-235-4473. 

Dated:  December  29. 1991. 
William  0.  Barnard. 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 
jFR  Doc.  91-28975  Filed  12-2-91;  8:45  am] 

BILUMQ  CODE  S«20-AIMI 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Cost  Accounting  Standards  Board; 
Notice  of  Open  Session  of  Board 
Meeting 

agency:  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Policy.  OMB. 
actign:  Notice. 

summary:  The  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASE),  is  hereby 
providing  notice  of  its  intention  to  hold 
an  open  public  session  during  a  Board 
meeting  on  Thursday.  January  16, 1992. 
from  1  to  5  p.m.  This  session  of  the 
meeting  will  be  held  in  room  450  of  the 
Old  Executive  Office  Building.  17th 
Street  and  Pennsylvania  Ave..  NW, 
Washington.  DC.  During  this  open 
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session,  the  Board  will  hear  the  views  of 
interested  parties  concerning  various 
topics  on  the  Board's  current  agenda  of 
issues  meriting  regulatory  consideration. 
DATES:  Due  to  time  and  seating 
consideration,  individuals  desiring  to 
attend  the  open  session  of  the  Board's 
meeting,  or  to  make  a  presentation 
before  the  Board,  must  notify  the  CASB 
staff,  in  writing,  no  later  than  December 

17. 1991. 

ADDRESSES:  Requests  to  attend  the  open 
session  of  the  Board's  meeting  must  be 
in  writing,  and  should  be  addressed  to 
Ms.  Barbara  Diering,  Special  Assistant, 
Cost  Accounting  Standards  Board, 
Office  of  Federal  Procurement  Policy, 
725  17th  Street,  NW,  room  9001, 
Washington,  DC  20503.  Attn:  CASB 
Docket  No.  91-08. 
FOR  FURTHER  INFORMATION  CGNTACT 

Barbara  Diering.  Special  Assistant.  Cost 

Accounting  Standards  Board  (telephone 

202-395-3254). 

SUPPLEMENTARY  INFORMATION:  "Vhe 

Office  of  Federal  Procurement  Policy, 

Cost  Accounting  Standards  Board,  will 

hold  its  next  meeting  on  January  16  and 

17. 1992.  During  this  meeting,  there  will 
be  an  open  public  session  on  Thursday, 
January  16. 1992.  from  1  until  5  p.m.  The 
purpose  of  this  public  session  will  be  to 
hear  the  views  of  interested  persons 
concerning  various  topics  the  Board  is 
considering  relating  to  the  rules 
governing  measurement,  assignment  and 
allocation  of  costs  to  contracts  with  the 
United  States  Government. 

bidividuals  desiring  to  attend  this 
open  session  must  notify  the  Board's 
staff,  in  writing,  at  the  above  listed 
address,  by  the  deadline  noted.  If  an 
individual  desires  to  make  a 
presentation  to  the  Board  at  this  session, 
he  or  she  is  required  to  submit  a  brief 
outline  of  the  presentation  when  making 
the  request.  In  addition,  a  full  written 
statement  must  be  submitted  two  weeks 
prior  to  the  Board's  meeting.  In  lieu  of 
making  an  oral  presentation,  individuals 
may  submit  a  written  statement  for  the 
record. 

To  obtain  entrance  to  the  Old 
Executive  Office  Building,  all  potential 
attendees  must  include  in  their  request: 
(1)  Their  full  name,  (2)  organizational 
affiliation  (if  any],  and,  (3)  date  of  birth. 
Also,  due  to  time  and  potential  space 
limitations  in  the  Boand's  meeting  room, 
the  Board  will  notify  individuals  of  their 
attendance  and/or  speaking  status  prior 
to  the  meeting.  Time  allocations  for  oral 
presentations  will  depend  on  the 
number  of  individuals  who  desire  to 
appear  before  the  Board. 
AGENDA:  The  Board,  in  particular, 
solicits  presentations  for  its  public 


meeting  on  the  following  topics,  all  of 
which  are  a  part  of  the  Board's  current 
regulatory  agenda; 

1.  Recodification  of  Cost  Accounting 
Standards  Board  rules  and  regulations. 

2.  Pay-as-you-go  (unfunded)  pension 
costs. 

3.  Pension  costs — full  funding 
limitation. 

4.  Thresholds  for  cost  accounting 
standards  coverage. 

5.  Asset  revaluations  resulting  from 
mergers  and  business  combinations. 

6.  Establishment  of  cost  accounting 
standards  for  colleges  and  universities. 

7.  Cost  accounting  standards  coverage 
for  non-defense  contracts. 

Also,  given  time  considerations,  the 
Board  would  be  pleased  to  hear 
comments  on  the  conceptual  framework 
project  (statement  of  objectives,  policies 
and  concepts),  and  other  matters  that 
may  be  of  interest  to  affected  parties. 
Allan  V.  Bunnan, 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 

(PR  Doc.  91-28882  Filed  12-2-91;  8:45  am] 
BtLUNQ  CODE  3110-Ot-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-86]  | 

Determination  To  Extend  the 
Investigation  of  the  Intellectual 
Property  Laws  and  Practices  of  the 
Government  of  the  People's  Republic 
of  China 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determination  under 
section  304(a)(3)(B)  of  the  Trade  Act  of 
1974.  as  amended  (Trade  Act),  19  U.S.C. 
2414(a)(3)(B).  to  extend  the  investigation 
of  the  acts,  policies  and  practices  of  the 
Government  of  the  People's  Republic  of 
China  on  the  protection  and 
enforcement  of  intellectual  property 
rights. 

summary:  Pursuant  to  section 
304(a)(3)(B)  of  the  Trade  Act.  the  United 
States  Trade  Representative  (USTR)  has 
determined  to  extend  the  investigation 
initiated  under  section  302(b)(2)(A)  of 
the  Trade  Act  of  certain  acts,  policies 
and  practices  of  the  People's  Republic  of 
China  that  deny  adequate  and  effective 
protection  of  intellectual  property  rights. 
dates:  The  USTR  made  this 
determination  on  November  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Sands,  Director,  China  and 
Mongolian  Affairs  (202)  395-5050,  Emery 
Simon,  Deputy  Assistant  USTR  for 


Intellectual  Property  (202)  395-6864.  or 
Catherine  Field.  Associate  General 
Counsel  (202)  395-3432,  Office  of  the 
United  States  Trade  Representative. 

tUPPLEIKNTARY  INFORMATKMI:  On  may 

26. 1991.  the  USTR  initiated  an 
investigation  of  deficiencies  in  the  acts, 
policies  and  practices  of  the  People's 
Republic  of  China  (China)  related  to  the 
denial  of  adequate  and  effective 
protection  of  intellectual  property  rights 
in  China.  These  deficiencies  include:  (1) 
Deficiencies  in  its  patent  law.  in 
particular,  the  failure  to  provide  product 
patent  protection  for  chemicals, 
including  pharmaceuticals  and 
agrichemicals  (2)  lack  of  copyright 
protection  for  U.S.  works  not  first 
published  in  China,  (3)  deficient  levels 
of  protection  under  the  copyright  law 
and  regulations,  (4)  inadequate 
protection  of  trade  secrets,  and  (5)  the 
absence  of  effective  enforcement  of 
intellectual  property  rights  in  China, 
including  rights  in  trademarks. 

A  series  of  detailed  bilateral 
negotiations  have  been  held  on  these 
issues  since  the  initiation  of  this 
investigation.  The  two  governments, 
however,  have  not  yet  been  able  to 
resolve  all  of  the  complex  and 
complicated  issues  involved. 

In  light  of  the  need  for  further  time  for 
negotiations  to  resolve  these  issues,  the 
USTR  has  determined  pursuant  to 
secUon  304(a)(3](B)(i)  of  the  Trade  Act. 
that  "complex  or  complicated  issues  are 
involved  in  the  investigation  that  require 
additional  time."  T^us.  USTR's 
determinations  under  section  304(a)(1) 
on  actionability  and  what  action,  if  any, 
should  be  taken  in  response  must  be 
made  no  later  than  February  26, 1992. 

loshua  B.  Bolten, 
General  Counsel. 
(FR  Doc.  91-58911  Filed  12-2-91;  8:45  am] 

MLUNO  CODE  ItW-Ot-H 


(Docket  No.  301-85] 

Determination  To  Extend  the 
Investigation  of  the  Intellectual 
Property  and  Market  Access  Acts, 
Policies  and  Practices  of  the 
Government  of  India 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  determination  under 
section  304(a)(3)(B)  of  the  Trade  Act  of 
1974,  as  amended  (Trade  Act),  19  U.S.C 
2414(a)(3)(B),  to  extend  the  investigation 
of  the  intellectual  property  and  market 
adcess  acts,  policies  and  practices  of  the 
Government  of  India. 
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summary:  Pursuant  to  section 
304(a)(3)(B)  of  the  Trade  Act.  the  United 
States  Trade  Representative  (USTR)  has 
determined  to  extend  the  investigation 
initiated  under  section  302(b)(2)(A)  of 
the  Trade  Act  of  certain  acts,  policies 
and  practices  of  the  government  of  India 
that  deny  adequate  and  effective 
protection  of  intellectual  property  rights 
and  fair  and  equitable  market  access  to 
United  States  persons  that  rely  upon 
intellectual  property  protection. 
DATES:  The  USTR  made  this 
determination  on  November  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Collins.  Director,  Southeast  Asian 
and  Indian  Affairs  (202)  395-6813,  Emery 
Simon.  Deputy  Assistant  U.S.  Trade 
Representative  for  Intellectual  Property 
(202)  395-6864.  or  Catherine  Field. 
Associate  General  Counsel  (202)  395- 
3432.  Office  of  the  United  States  Trade 
Representative. 

SUPPLEMENT ARY  INFORMATION:  On  May 
26, 1991,  the  USTR  initiated  an 
investigation  of  deficiencies  in  the  acts, 
policies  and  practices  of  the 
Government  of  India  with  respect  to 
protection  of  intellectual  property  and 
market  access  for  U.S.  persons  relying 
on  intellectual  property.  With  respect  to 
intellectual  property  the  issues  under 
investigation  include: 

(1)  Numerous  deficiencies  in  its  patent 
law,  in  particular  the  failure  to  provide 
product  patent  protection  for  a  wide 
range  of  products  including 
pharmaceuticals  and  products  resulting 
from  chemical  processes,  an  inadequate 
term  of  protection,  and  overly  broad 
involuntary  licensing  provisions; 

(2)  Lack  of  protection  for  service 
marks  and  restrictions  on  use  of  foreign 
trademarks; 

(3)  Copyright  compulsory  licensing 
provisions  that  are  overly  broad,  and 

(4)  The  absence  of  effective 
enforcement  of  intellectual  property 
rights  in  India  including  copyrights 
which  has  led  to  a  high  level  of  piracy  in 
that  country. 

With  respect  to  market  access  for 
persons  that  rely  on  intellectual  property 
protection.  India  restrained  access 
through  quotas,  fees  and  other  barriers. 

A  series  of  bilateral  consultations 
have  been  held  on  these  issues  since  the 
initiation  of  this  investigation  as  well  as 
continued  work  on  intellectual  property 
matters  in  the  Uruguay  Round 
negotiations  on  trade  aspects  of 
intellectual  property.  The  two 
governments,  however,  have  not  yet 
been  able  to  resolve  all  of  the  complex 
and  complicated  issues  involved. 

In  light  of  the  need  for  further  time  for 
negotiations  to  resolve  the  issues  under 
investigation,  the  USTR  has  determined 


pursuant  to  section  304{a)(3)(B)(i)  of  the 
Trade  Act.  that  "complex  or 
complicated  issues  are  involved  in  the 
investigation  that  require  additional 
time."  Thus.  USTR's  determinations 
under  section  304(a)(1)  on  actionability 
and  what  action,  if  any,  should  be  taken 
in  response  must  be  made  no  later  than 
February  26, 1992. 
Joshua  B.  Bolten. 
General  Counsel. 

(FR  Doc.  91-28912  Filed  12-2-91;  6:45  am) 
MLUNO  COM  11«0-01-M 


POSTAL  SERVICE 

Proposed  Changes  in  International 
Priority  Airmail  (IPA)  Rates 

AGENCY:  Postal  Service. 
ACTION:  Proposed  changes  in 
International  Priority  Airmail  (IPA) 
rates.  

summary:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service  is 
proposing  to  replace  the  current 
worldwide  presorted  IPA  rate  option 
with  a  new  zoned  rate  option  that  would 
have  three  rate  groups  consisting  of 
destination  countries  employing 
common  terminal  dues  systems.  It  is 
proposed  that  these  changes  would 
become  effective  on  or  about  March  1. 
1992. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
January  2, 1991. 

ADDRESSES:  Director,  Office  of  Rates. 
Rates  and  Classification  Department. 
U.S.  Postal  Service.  Washington.  DC 
20260-5350.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through  Friday, 
in  room  1140,  475  L'Enfant  Plaza  West. 
SW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Alepa  (202)  268-2650. 
SUPPLEMENTARY  INFORMATION: 
International  Priority  Airmail  (IPA) 
service  is  faster  than  regular 
international  airmail  service  and  is 
available  to  bulk  mailers  of  LC  and  AO 
items,  through  designated  gateway 
areas,  to  all  foreign  countries  except 
Canada.  To  qualify,  a  mailing  must 
consist  of  either  200  pieces  or  10  pounds. 
This  minimum  applies  to  the  entire 
mailing  and  not  to  each  destination 
country. 

The  Postal  Service  currently  offers 
two  IPA  service  options,  worldwide 
presorted  and  worldwide  nonpresorted. 
The  presorted  option,  which  was 
introduced  in  1986,  requires  the  mailer  to 
presort  items  to  destination  country.  In 


contrast,  the  nonpresorted  option,  which 
was  introduced  in  June  1990,  does  not 
require  the  mailer  to  perform  that 
worksharing  activity.  At  present,  the 
presorted  rate  is  $7.00  per  pound  or 
fraction  of  a  pound  and  the 
nonpresorted  rate  is  $8.50  per  pound  or 
fraction  of  a  pound. 

Both  current  rates  are  worldwide 
rates  that  apply  to  all  IPA  mail 
regardless  of  destination.  This  approach 
made  sense  when  IPA  service  began,  as 
the  most  significant  components  of  the 
Postal  Service's  costs,  namely 
transportation  expenses  and  terminal 
dues,  were  based  exclusively  on  weight. 
Although  transportation  expenses  are 
still  a  function  of  weight,  terminal  dues 
payments,  for  the  most  part,  now  reflect 
both  weight  and  piece  volume. 
Consequently,  the  Postal  Service  incurs 
substantially  different  costs  for 
delivering  IPA  pieces  to  different 
countries. 

Since  the  introduction  of  IPA  service, 
the  countries  to  which  the  bulk  of  U.S. 
mail  is  sent  have  implemented  terminal 
dues  arrangements  that  recognize  that 
mail  processing  costs  vary  by  volume  as 
well  as  by  weight.  The  terminal  dues 
system  dopted  by  the  20th  Congress  of 
the  Universal  Postal  Union  (UPU)  takes 
into  account  the  number  of  pieces  per 
pound  in  setting  compensation  levels. 
Further,  the  terminal  dues  system  used 
by  a  number  of  European  countries  in 
lieu  of  the  UPU  method  is  predicated  on 
an  explicit  per-piece  plus  per-pound 
rate. 

These  structural  changes  in  the  way 
terminal  dues  compensation  is 
calculated  have  made  light-weight  items 
proportionally  more  costly  to  the  Postal 
Service  than  heavier  items,  yet  the 
existing  flat  pound-based  rate  structure 
offers  no  mechanism  to  gain 
commensurate  revenue.  Mailers,  in 
general,  and  mailers  of  light-weight 
items,  in  particular,  have  recognized  that 
increasing  the  number  of  pieces  per  unit 
of  weight  lowers  the  unit  cost  per  piece 
when  a  per-pound  rate  applies.  The 
pound-rate  structure  has  allowed 
lightweight  mailers  to  increase  the 
number  of  pieces  per  unit  of  weight 
mailed  without  facing  additional 
postage  costs.  The  adverse  cost 
consequences  of  high-density  mailings 
have  been  exacerbated  by  the  migration 
of  light-weight  printed  matter  from 
International  Service  Air  Life  (ISAL)  to 
IPA  following  ISAL  rate  restructuring 
implemented  on  January  12, 1991. 

In  light  of  the  foregoing,  the  Postal 
Service  proposes  to  revise  the  current 
IPA  rate  structure.  The  purpose  of  this 
proposal  is  threefold.  First,  the  changes 
would  result  in  a  rate  mechanism  that 
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contrast,  the  nonpresorted  option,  which 
was  introduced  in  June  1990.  does  not 
require  the  mailer  to  perform  that 
worksharing  activity.  At  present,  the 
presorted  rate  is  $7.00  per  pound  or 
fraction  of  a  pound  and  the 
nonpresorted  rate  is  $8.50  per  pound  or 
fraction  of  a  pound. 

Both  current  rates  are  worldwide 
rates  that  apply  to  all  IPA  mail 
regardless  of  destination.  This  approach 
made  sense  when  IPA  service  began,  as 
the  most  significant  components  of  the 
Postal  Service's  costs,  namely 
transportation  expenses  and  terminal 
dues,  were  based  exclusively  on  weight. 
Although  transportation  expenses  are 
still  a  function  of  weight,  terminal  dues 
payments,  for  the  most  part,  now  reflect 
both  weight  and  piece  volume. 
Consequently,  the  Postal  Service  incurs 
substantially  different  costs  for 
delivering  IPA  pieces  to  different 
countries. 

Since  the  introduction  of  IPA  service, 
the  countries  to  which  the  bulk  of  U.S. 
mail  is  sent  have  implemented  terminal 
dues  arrangements  that  recognize  that 
mail  processing  costs  vary  by  volume  as 
well  as  by  weight.  The  terminal  dues 
system  dopted  by  the  20th  Congress  of 
the  Universal  Postal  Union  (UPU)  takes 
into  account  the  number  of  pieces  per 
pound  in  setting  compensation  levels. 
Further,  the  terminal  dues  system  used 
by  a  number  of  European  countries  in 
lieu  of  the  UPU  method  is  predicated  on 
an  explicit  per-piece  plus  per-pound 
rate. 

These  structural  changes  in  the  way 
terminal  dues  compensation  is 
calculated  have  made  light-weight  items 
proportionally  more  costly  to  the  Postal 
Service  than  heavier  items,  yet  the 
existing  flat  pound-based  rate  structure 
offers  no  mechanism  to  gain 
commensurate  revenue.  Mailers,  in 
general,  and  mailers  of  light-weight 
items,  in  particular,  have  recognized  that 
increasing  the  number  of  pieces  per  unit 
of  weight  lowers  the  unit  cost  per  piece 
when  a  per-pound  rate  applies.  The 
pound-rate  structure  has  allowed 
lightweight  mailers  to  increase  the 
number  of  pieces  per  unit  of  weight 
mailed  without  facing  additional 
postage  costs.  The  adverse  cost 
consequences  of  high-density  mailings 
have  been  exacerbated  by  the  migration 
of  light-weight  printed  matter  from 
International  Service  Air  Life  (ISAL]  to 
IPA  following  ISAL  rate  restructuring 
implemented  on  January  12, 1991. 

In  light  of  the  foregoing,  the  Postal 
Service  proposes  to  revise  the  current 
IPA  rate  structure.  The  purpose  of  this 
proposal  is  threefold.  First,  the  changes 
would  result  in  a  rate  mechanism  that 
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provided  reasonable  revenue  generation 
with  respect  to  cost  without  unduly 
burdening  any  category  of  mailers  by 
virtue  of  their  mail's  make-up  or  weight 
characteristics.  Second,  the  proposal 
would  recognize  the  advantage  to 
mailers  of  rates  that  not  only  reflected 
underlying  costs,  but  also  provided 
mailers  with  the  ability  to  determine  for 
themselves  which  offering  best 
accommodated  their  needs.  Finally,  the 
changes  would  broaden  the  utility  of 
IPA  service  by  providing  flexibility  in 
how  the  rates  would  be  applied  and 
under  what  conditions  mailers  could  use 
them.  The  structural  changes  proposed 
would  replace  the  current  worldwide 
presorted  rate  option  with  a  new  zoned 
rate  option.  In  addition,  all  IPA  rates 
would  consist  of  both  per-piece  and  per- 
pound  rate  elements.  The  proposed  rates 
are  summarized  in  Table  1  below. 

The  worldwide  rate  option,  under  this 
proposal,  would  be  essentially 
equivalent  to  the  current  worldwide 
nonpresorted  rate  option  in  terms  of  its 
applicability  to  all  IPA  destination 
countries  and  its  lack  of  a  presort 
requirement.  There  would  no  longer  be  a 
worldwide  presorted  rate  option.  The 
worldwide  option  would  continue  to 
require  a  minimum  of  ten  pounds  or  200 
pieces  to  qualify  for  the  service,  and  the 
preparation  requirements  would  not 
change.  To  address  the  effects  of  high- 
density  mailings  discussed  above,  the 
Postal  Service  would  replace  the  current 
flat  pound-based  worldwide  rate  with  a 
rate  that  took  into  account  both  the 
weight  and  piece  volume  of  a  mailing. 
The  rate  proposed  for  the  worldwide 
option  would  be  20  cents  per  piece  plus 
$8.00  per  pound.  Postage  would  be 
calculated  by  multiplying  the  number  of 
pieces  in  the  mailing  by  the  per-piece 
rate,  multiplying  the  weight  of  the 


mailing  by  the  per-pound  rate,  and  then 
adding  the  two  totals  together. 

The  Postal  Service  is  also  proposing  to 
establish  a  new  zoned  rate  option  with 
three  different  rate  groups.  The  rate 
groups  would  consist  of  destination 
countries  employing  common  terminal 
dues  systems  and,  thus,  would  reflect 
differences  in  the  costs  incurred  by  the 
Postal  Service.  The  zoned  rates  would 
also  reflect  differences  in  costs  other 
than  terminal  dues.  The  proposed  rate 
groups  are  listed  in  Table  2. 

The  zoned  option  would  require  a 
minimum  of  ten  pounds  or  200  pieces  to 
a  single  zone  to  qualify  the  service.  This 
minimum  would  apply  to  each  zone 
rather  than  to  the  entire  mailing. 
Whatever  portion  of  an  IPA  mailing  did 
not  meet  the  minimum  would  have  to  be 
sent  at  the  worldwide  rate.  Mailers 
using  the  zoned  option  would  be 
required  to  presort  items  to  destination 
country  and  to  make  up  their  mail  in 
accordance  with  current  sections  284.4 
through  284.5  of  the  International  Mail 
Manual.  The  residual  portion  of  a  zoned 
IPA  mailing  that  could  not  be  made  up 
into  a  country  bundle  would  also  have 
to  be  sent  at  the  worldwide  rate. 

The  three  zoned  rates  would  consist 
of  both  per-piece  and  per-pound  rate 
elements.  The  rates  proposed  for  the 
zoned  option  would  range  from  20  cents 
per  piece  end  $4.95  per  pound  to  15 
cents  per  piece  and  $7.95  per  pound. 
Postage  for  each  rate  group  would  be 
calculated  by  multiplying  the  number  of 
pieces  in  the  mailing  destined  for 
countries  in  that  rate  group  by  the 
appropriate  per-piece  rate,  multiplying 
the  weight  of  those  pieces  by  the 
corresponding  per-pound  rate,  and  then 
adding  the  two  totals  together. 

WitJh  the  implementation  of  the  new 
IPA  rate  structure  containing  worldwide 


and  zoned  options,  the  postage  payment 
methods  would  change.  For  nonidentical 
weight  pieces,  each  piece  would  require 
a  postage  meter  impression  for  the  per- 
piece  rate.  For  identical  weight  pieces, 
each  piece  could  bear  either  a  permit 
imprint  or  postage  meter  impression  for 
the  per-piece  rate.  Postage  for  the  pound 
rate  portion  could  be  paid  from  an 
advance  deposit  account,  by  meter  strip 
attached  to  the  mailing  statement,  or 
through  the  international  billing 
program.  Mailers  could  use  permit 
imprints  for  nonidentical  pieces  only 
when  the  mailer  was  authorized  by  the 
Postal  Service  to  use  one  of  the  postage 
payment  systems  described  in  Domestic 
Mail  Manual  145.7, 145.8,  or  145.9. 

As  required  by  the  Postal 
Reorganization  Act,  the  proposed 
changes  would  result  in  IPA  rates  that 
(1)  would  not  apportion  the  costs  of  the 
service  so  as  to  impair  the  overall  value 
of  the  service  to  the  users;  (2)  would 
apportion  the  costs  of  all  postal 
operations  to  all  users  on  a  fair  and 
equitable  basis:  (3)  would  be  fair  and 
reasonable;  and  (4)  would  not  be  unduly 
or  unreasonably  discriminatory  or 
preferential.  Although  39  U.S.C.  407  does 
not  require  advance  notice  and 
opportunity  for  submission  of  comments, 
and  the  Postal  Service  is  exempted  by 
39  U.S.C.  410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553).  the  Postal 
Service  invites  interested  persons  to 
submit  written  data,  views,  or 
arguments  concerning  the  proposed 
changes. 

Authority:  39  U.S.C.  407. 4ia 

Stanley  F.  Mim, 

Assistant  General  Counsel,  Legislative 
Division. 


Table  1.— International  Priority  Airmail  Proposed  Rates 


Wofld-wide  rate 

Zor>ed  rates  ■  (Presort  Oniy) 

Noo-Preaort 

Rate  Group  1 

Rate  Group  2 

RaleGroup3 

20  cents  per  piece  plus  $6.00  per  >> 

20  cents  per  piece  plus  $4.95  per  t). 

15  cents  per  piece  plus  $6.15  per  t). — 

15  cerrts  per  piece  p«us  $7.95  per  lb 

'  Requires  a  minininim  o(  ten  (10)  pounds  or  two  hundred  (200)  pieces  per  zone. 
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Table  2.— tPA  Rate  Groups 


gRwpl 


Austrafe*.  Corvca.  Oanmarfc.  Faroe  Island.  Rniand. 
Francs  (includes  Ham  Caldedonia  and  Wallis  & 
FutunaL  Germany.  Greal  Britain  &  Northern  Ireland. 
Qnmtmi6.  tceland.  treland.  Italy.  Japan,  Luxem- 
bourg. Hettertands.  Norway.  S«»eden. 


RategRMipZ 


AfghaniaMn,  AfeMia.  MgMia.  Andorra.  Angota.  An- 
guilla.  AfliaMAB«budi.Af9entirw.  Aruba.  Aacan- 
sioa  Bahamaa.  Bainin,  Bangladesh.  BartMdos. 
Beiza.  Donln.  Benauda.  Bhutan.  Bolivia.  Botswana. 
BtbzI.  British  Wgin  Mands,  Brueni,  Bulgana.  Bur- 
luna  Faao.  Bwundi.  Camerooa  Cape  Verdi. 
Cayman  island.  Central  African  Republic.  Chad, 
Chile,  Comoios,  Congo.  Costa  Rica.  Cote  D'lvoire, 
Cuba.  Cyprus.  Djitxxiti.  Dominica.  Dominican  Re- 
public, East  Timor,  Ecuador.  Egypt.  El  Salvador, 
Equatonal  Guinea.  EthiopM.  FalUand  Island.  Fip 
Island.  French  Guana,  Frercti  Polynesa.  Gabon, 
Gambia,  Ghwvu  Gibraltar.  Grenada.  Guadeloupe, 
Guinea.  Guinea-Bissau,  Guyana,  Haiti, 
Indonesia.  Iraq.  Jamaica.  Jordan.  Kam- 
puchea. Kenya.  Kiribati.  Korea.  (Democratic  Peo- 
ples Republic  of).  Kuwait.  Lao,  Lebanon,  Lesotho. 
Liberia,  Libya.  Liechtenstetn.  Uacao,  Madagascar, 
Malawi,  Makftves,  Mali.  Malta.  Marbmqtie.  Maurita- 
nia Mauritius.  Monaco.  Mongolia,  Montserrat.  Mo- 
nxco.  MozambMjue.  Myanmar  (Burma),  Naura, 
Nepal,  Nethedand  Antilles.  New  CaUorea.  Nicara- 
gua, Niger.  Nigeria.  Omaa  Palustan,  Partama 
Papua  New  Guinea,  Paraguay,  Peru.  Pitcaim  Islartd, 
Qatar.  Reunion.  Romania.  Rwarida.  Saint  Christo- 
pher A  Nevis.  Saint  Helena.  Saint  Lucia.  Saint 
Pierre  A  Mqualon.  Saint  Vincent  &  The  Grsna- 
dines,  San  Uarino.  Sao  Tome  &  Principe.  Senegal, 
Seychelles.  Sierra  Leone.  Solomon  Island,  Somota, 
Sri  Lar*a.  Sudan.  Surmame,  Swaziland,  Syria,  Tar>- 
zania.  Togo,  Tonga.  Trvudad/Tobago.  Tristan  Da 
Cunha.  Turesa,  Turkey.  TmVs  and  CaKx>s  Islarvj, 
Tuwalu,  Uganda.  United  Arab  Emiraies,  Uruguay. 
Vanuatu,  Vatican  City.  Venezuela.  Vietnam,  West- 
em  Samoa.  Yemen,  Zaire,  Zambia.  Zimbabwe. 


Ratagro«p3 


Austria.  Azores.  Betgiurw,  China.  Cotombia.  Czecho- 
slovakia. Estonia.  Greece.  Hong  Kong.  Hungary. 
India,  Iran.  Israel,  Korea.  Republic  ol  (Soutt^, 
Latvia.  Lithuania  Madeira  island.  Malaysia  Meidca 
New  Zealand.  Philippines.  Poland.  Portugal.  Saudi 
Arabia.  Singapore.  South  Africa  Spain.  Switzerland, 
Taiwan,  Thaitana  USSR,  Yugosiawa 
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BailNG  CODE  TTIO-n-M 


Proposed  Ctumges  in  International 
Surface  Air  Utt  (ISAL)  Rates 

agency:  Postal  Service. 

ACTION:  Proposed  changes  in 
International  Surface  Air  Lift  (ISAL) 
rates. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service  is 
proposing  to  increase  rates  for  ISAL 
mail.  It  is  proposed  that  these  changes 
become  effective  on  or  about  March  1, 
1992. 

DATES:  Comments  must  be  received  on 
or  before  January  2, 1991. 

ADDRESSES:  Director.  Offices  of  Rates. 
Rates  and  Classification  Department. 
U.S.  Postal  Service,  Washington.  DC 
20260-5350.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  1140,  475  L'Enfant  Plaza  West, 
SW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Alepa  (202)  268-2650. 
SUPPLEMENTARY  INFORMATION: 

International  Surface  Air  Lift  (ISAL)  is  a 


bulk  mailing  service  for  international 
shipment  of  publications,  advertising 
mail,  catalogs,  directories,  books,  and 
other  printed  matter.  The  service  is 
available  from  designated  acceptance 
cities  to  approximately  125  coimtries.  To 
use  ISAL,  a  mailer  must  send  at  least  50 
pounds  of  printed  matter  at  one  time, 
presorted  by  country  of  destination. 
Identical  piece  mailings  are  not  required 
to  qualify.  Postage  for  ISAL  mailings  is 
calculated  according  to  a  break-point 
system,  with  the  rate  structure  including 
both  per-piece  and  per-pound  elements. 
For  ISAL  items  weighing  over  two 
ounces,  full  service  postage  currently 
ranges  from  $2.85  to  $4.20  per  pound, 
depending  on  country  of  destination: 
gateway/direct  ship  postage  currently 
ranges  from  $2.55  to  $3.90  per  pound, 
depending  on  country  of  destination.  For 
ISAL  items  weighting  two  ounces  or 
less,  full  service  postage  currently  is  24 
cents  per  piece  regardless  of  country  of 
destination.  A  30-cents-per-pound 
discount  is  currently  given  to  ISAL  mail 
tendered  at  the  gateway  airport  mail 
facilities  at  New  York  (JFK),  San 
Francisco,  CA,  and  Miami.  FL.  or  when 
direct  shipment  (750  pounds  or  more  to  a 
single  destination)  can  be  arranged  from 
one  of  the  acceptance  cities.  An 
additional  20%  discount  is  currently 
available  for  M  Bags  (mail  to  a  single 


addressee  sacked  in  specially-labeled 
bags  and  subject  to  a  minimum  sack 
weight  requirement)  ' 

The  Postal  Service  adopted  the 
current  ISAL  rate  structure,  effective 
January  12, 1991,  on  November  2, 1990 
(55  FR  46268),  in  order  to  reflect  more 
accurately  the  way  ISAL  costs  are 
incurred.  Prior  to  that  rate  change, 
postage  for  ISAL  mailings  was  • 
calculated  solely  by  weight,  without 
regard  to  the  number  of  pieces 
contained  within  a  mailing.  The  pound- 
rate  structure  allowed  lightweight 
mailers  to  increase  the  number  of  pieces 
per  unit  of  weight  mailed  without  facing 
additional  postage  costs;  the  additional 
cost,  namely  terminal  dues  expense, 
was  borne  solely  by  the  Postal  Service. 
That  practice  actxlerated  the  growth  in 
ISAL  costs  per  piece  relative  to  costs  per 
pound  and,  in  part,  necessitated  the 
establishment  of  the  per-piece  rate 
element.  Also  contributing  to  the  need 
for  the  per-piece  rate  element  was  the 
change  by  many  foreign  postal 
administrations  from  strictly  pound- 
related  terminal  dues  structures  to 
terminal  dues  structures  based  on  an 
implicit  average  number  of  items  per 


'  ISAL  M  Bags  can  be  sent  to  all  ISAL  destination 
countries  except  Ethiopia. 
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Groups 


ndcxra.  Angola.  Arv- 
ntina.  Anjba.  Ascert- 
iglattesh.  BartMdos. 
1.  Boivia,  Botswana, 
rueni,  Butgaria.  Bur- 
'ooa  Cape  Verdi, 
an  Republic.  Chad, 
Rica.  Cote  O'lvoire, 
ica,  Dominican  R«- 
Egypi,  El  Salvador. 
FaiUand  Wand,  Fiji 
^  Polifneaia.  Gabon, 


uaau.  Guyana.  Haiti, 
naica,  Jordan.  Kairv 
1.  (Democratic  Peo- 
>,  Lebanon.  Lesotho. 


Martinique,  ktowita- 
>ria.  Montserrat  Mo- 
w  (Bumia),  Naura. 
Mr  CaldonUi.  Ntcara- 

Pakistan,  Partama. 
Peru.  Pitcaim  Island, 
larida.  Saint  Christo- 
.  Saint  Lucia.  Saint 
cent  &  The  Grena- 
&  Principe,  Senegal, 
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Rsto  group  3 


Austna,  Azores.  Belgium.  China.  Colombia.  Cwcho- 
slovakia.  Estonia.  Greeoa.  Mong  Kong.  Hungary. 
India.  Iraa  Israel,  Korea.  Repubhc  o<  (So»*4. 
Latvia.  Lithuania.  Madeva  Island.  Malaysia.  Mexico. 
New  Zealand.  Philippines,  Poland,  Portugal,  Saudi 
Arabta,  Sirtgapore,  South  Atnca.  Spain,  Switiertand. 
Taiwan,  Thattnd.  USSR.  Yugoslavia 
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addressee  sacked  in  specially-labeled 
bags  and  subject  to  a  minimum  sack 
weight  requirement)  • 

The  Postal  Service  adopted  the 
current  ISAL  rate  structure,  effective 
January  12, 1991.  on  November  2, 1990 
(55  FR  46268),  in  order  to  reflect  more 
accurately  the  way  ISAL  costs  are 
incurred.  Prior  to  Hiat  rate  change, 
postage  for  ISAL  mailings  was  . 
calculated  solely  by  weight,  without 
regard  to  the  number  of  pieces 
contained  within  a  mailing.  The  pound- 
rate  structure  allowed  lightweight 
mailers  to  increase  the  number  of  pieces 
per  unit  of  weight  mailed  without  facing 
additional  postage  costs;  the  additional 
cost,  namely  terminal  dues  expense, 
was  borne  solely  by  the  Postal  Service. 
That  practice  accelerated  the  growth  in 
ISAL  costs  per  piece  relative  to  costs  per 
pound  and,  in  part,  necessitated  the 
establishment  of  the  per-piece  rate 
element.  Also  contributing  to  the  need 
for  the  per-piece  rate  element  was  the 
change  by  many  foreign  postal 
administrations  from  strictly  pound- 
related  terminal  dues  structures  to 
terminal  dues  structures  based  on  an 
implicit  average  number  of  items  per 


'  ISAL  M  Bag!  can  be  sent  to  all  ISAL  destination 
countries  except  Ethiopia. 


unit  weight  or  on  an  explicit  piece/ 
pound  charge. 

The  current  rate  structure  tracks  ISAL 
costs  much  better  than  the  per-pound 
structure  did.  The  break-point  system 
recognizes,  for  example,  that  delivering 
one  pound  of  ISAL  mail  consisting  of  40 
pieces  costs  the  Postal  Service 
considerably  more  than  does  delivering 
one  pound  of  ISAL  mail  consisting  of 
only  four  items.  Based  on  its  own 
analysis  of  costs  and  traffic  patterns, 
and  after  consideration  of  comments 
received  in  response  to  a  piece-plus- 
pound  proposal  published  on  July  6, 1990 
(55FR  27915),  the  Postal  Service 
established  the  break  point  at  two 
ounces,  above  which  only  the  per-pound 
rate  applies  and  at  or  below  which  only 
the  per-piece  rate  applies. 

The  break-point  rate  structure  replace 
ISAL  rates  that  had  been  in  effect  since 
July  1987.  The  Postal  Service  adopted 
the  break-point  system  in  lieu  of  its 
original  piece-plus-pound  proposal  to 
moderate  the  impact  of  the  resulting  rate 
increase  on  mailers  of  lightweight  items. 
This  was  accomplished  both  by 
adopting  a  relatively  low  initial  per- 
piece  rate  and  by  increasing  the 
availability  of  discounts  from  full 
service  ISAL  rales  for  mailers  that 
engage  in  worksharing.  The  Postal 
Service  believes  that  the  mailing 
community  has  adapted  to  the  current 
ISAL  rate  structure,  and  consequently 
proposes  to  adjust  rate  levels. 
Specifically,  it  is  proposed  that  the  full 


service  per-piece  rate  would  increase 
from  24  cents  to  32  cents.  In  addition, 
rate  adjustments,  varying  up  to  3 
percent,  are  proposed  for  per-pound 
rates,  including  full  service,  M-Bag, 
gateway  discount,  and  direct  ship 
discount  rates.  The  differential  between 
full  service  rates  and  gateway/direct 
ship  rates  would  remain  at  30  cents  per 
pound,  still  reflecting  the  cost  savings  in 
domestic  transportation.  The  proposed 
ISAL  rates  are  shown  in  the  table 
below. 

As  required  by  the  Postal 
Reorganization  Act,  the  proposed 
changes  would  result  in  ISAL  rates  that 
(1)  would  not  apportion  the  costs  of  the 
service  so  as  to  impair  the  overall  value 
of  the  service  to  the  users;  (2)  would 
apportion  the  costs  of  all  postal 
operations  to  all  users  on  a  fair  and 
equitable  basis;  (3)  would  be  fair  and 
reasonable;  and  (4)  would  not  be  unduly 
or  unreasonably  discriminatory  or 
preferential. 

Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  39  U.S.C. 
410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553),  the  Postal 
Service  invites  interested  persons  to 
submit  written  data,  views,  or 
arguments  concerning  the  proposed 
changes. 

Proposed  ISAL  Rates 


As  a  separate  issue  for  further 
consideration,  the  Postal  Service  is  also 
seeking  comments  from  mailers 
regarding  the  establishment  of  a 
minimum  sack  weight  for  ISAL  mailings. 
While  a  mailing  must  meet  a  minimum 
weight  requirement  of  50  pounds  to 
qualify  for  ISAL,  there  is  currently  no 
minimum  weight  requirement  for 
individual  sacks  within  a  mailing, 
except  for  M  Bags.  The  Postal  Service  is 
not  seeking  to  exclude  any  portion  of  a 
qualifying  mailing  from  utilizing  ISAL, 
Rather,  portions  of  an  ISAL  mailing  that 
were  separately  sacked  and  whose  sack 
weights  were  less  than  the  prescribed 
minimum  would  be  accepted  for  ISAL 
service,  but  would  either  be  rated  at  a 
higher  residual  rate  or  have  a  surcharge 
applied  to  each  sack  failing  to  meet  the 
minimum. 

The  Postal  Service  believes  that  the 
establishment  of  a  practical  and 
reasonable  minimum  sack  weight 
requirement  together  with  the  rating  of 
residual  volume  would  contribute  to 
maintaining  efficiency  of  operation  and 
adequate  cost  recovery. 

The  Postal  Ser\'ice  solicits  the  view  of 
interested  parties  on  this  topic. 
Consideration  of  comments  received  on 
this  topic  will  be  used  to  offer  specific 
proposals  independent  of  the  ISAL  rate 
revisions  proposed  today. 

Authority:  39  U.S.C.  407. 410. 
Stanley  F.  Mires, 

Assistant  Genera  J  Counsel,  Legislative 
Division. 


Rate  per  piece  2  ounces  or  less 

Rate  per  pound  pieces  weighing  over  2  ounces 

. 

All  services 
except  M-Bag 

FuAsennce 

Gataway/diract  ship 

Rate  group 

Regular 

M-Bag 

Regulw 

M-8ag 

1 

$0.32 
0.32 
0.32 
0.32 

$2.90 
3.25 
3.40 
4.20 

$2.32 

2.00 
2.72 
3.36 

$2.00 
2.95 
3.10 
3.00 

$2  08 
2.36 

3 . 

^48 

3.12 

61452 
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ISAL  Rate  Groups 


Group  1,  Europe 


Group  2.  Western  Hetnisphers 


Group  3.  Pacific  Rim 


Group  4.  Alcica/Asia 


Albania.  Austria.  Belgiufn.  Butgaria. 
Czechoslovakia.  DenmarV,  Finland. 
Franca.  Germany.  Great  Britain  & 
Northern  Ireiafid,  Greece,  Hungary. 
Iceiand.  Ireland.  lta)y.  UecMertsleia 
loneinbourg,  Netherlands,  Norway. 
Poland.  Portug^.  Romania  San 
Marino,  Spain,  Swwden.  Switzerlarxl. 
Turtiey.  USSR.  Vugoslavia. 


Argentina,  Aruba.  Belize,  Bolivia.  Brazil, 
Chile.  Colombia,  Cosia  Rica  Cuba. 
Dominican  Republic  Ecuador.  El  Sal- 
vador. French  Qumn*.  Guatemala 
Guyana  Haiti,  Hortduras.  Jamaica 
Mexico.  Nettierlands  Antifles,  Nicara- 
gua Panama.  Paraguay,  Peru,  Surin- 
ame,  Trinidad  and  Tctega  Uniguay, 
Venezuela. 


Australia  China  Fiji  Islands,  Hong 
Kong,  Indonesia,  Japan,  Korea  Ma- 
laysia New  Zealand,  Papua  New 
Guinea  Ptiilippines.  Singapore, 
Tamnn.  Thailand. 


Algeria  Ar>gola  Bahrain.  Bar>giadesh. 
Benin.  Burliina  Faso.  Bururxji.  Came- 
roon, Central  African  Republic, 
Cor^go,  Cote  d*lvoire,  Egypt.  Ettiiopia, 
Gabon,  Ghana.  Irxka,  Iran,  Iraq, 
Israel,  Jordan.  Kerrya  Kuwait,  Leba- 
non, Uberia  Libya  Madagascar, 
Mali.  Mauritartia  Mauritius,  Morocco, 
Mozambique,  Niger,  Nigeria,  Orrtan, 
Pakistan.  Qatar.  Reurtion,  Rwanda, 
Saudi  Arabia  Senegal.  Sierra  Leone, 
Somalia  South  Africa  Sn  Lartka, 
Sudan.  Syria  Tanzania.  Togo,  Tuni- 
sia UgarKla  Umtad  Arab  Emirates, 
Yemen,  RepublK  of  Zaire,  Zamt>ia. 
Zimbabwe. 


UMI 


[FR  Doc.  91.28913  Filed  12-2-91;  8:45  am) 

BtUJNG  CODE  7710-12-M 

SECURITIES  AND  EXCHANGE 

COMMISSION 

(RelcaM  No.  34-30003;  File  Na  SR-NASD- 
91-64] 

Self-Regulatory  Organizations;  Fiting 
of  Proposed  Rule  Ctiange  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Fees  for  Nasdaq  Issuers 

November  27, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  November  26, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  U,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  proposing  a 
rule  change  to  part  IV  of  Schedule  D  to 
the  NASD  By-Laws  to  adopt  a  new 
annual  fee  for  domestic  Nasdaq 
National  Market  System  ("Nasdaq/ 
NMS")  and  Regular  Nasdaq  issuers  (the 
"new  annual  fee").  The  current  language 
of  part  IV  reflects  the  proposed  rule 
change  pending  at  the  Commission  in 
SR-NASD-91-56  as  if  adopted,  which 
was  published  for  comment  in  SEC  Rel, 
No.  34-29916  (November  7, 1991).  The 
new  annual  fee  is  proposed  to  be 
effective  January  1. 1992.  The  NASD  is 
proposing,  however,  to  partially 
implement  the  new  annual  fee  proposed 


in  new  paragraph  2  to  renumbered 
sections  B  and  E  during  calendar  year 
1992  with  respect  to  domestic  and 
foreign  Nasdaq/NMS  and  Regular 
Nasdaq  issues  and  to  fully  implement 
the  new  annual  fee  commencing  January 
1. 1993.  The  NASD  is,  therefore,  also 
proposing  to  delete  proposed  paragraph 
1  and  the  footnotes  thereto  and  the 
words  "As  of  January  1, 1992,"  to 
proposed  paragraph  2  of  renumbered 
sections  B  and  E  on  December  31, 1992. 
in  order  to  fidly  implement  the  new  fee 
on  January  1, 1993.  No  changes  are 
proposed  to  the  current  annual  fee  for 
American  Depositary  Receipts 
("ADRs").  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed  deletions 
are  in  brackets. 

Schedule  D  to  the  NASD  By-Laws;  Part 
IV;  Listing  Fees;  the  NASDAQ  Stock 
Market-National  Market  System 

A.  Entry  Fee 

1.  When  an  issuer  submits  an 
application  for  inclusion  of  any  class  of 
its  securities  in  the  National  Market 
System,  it  shall  pay  to  the  Corporation: 

a.  A  one-time  company  listing  fee  of 
$5,000  (which  shall  include  a  $1,000 
nonrefundable  processing  fee)  and: 

b.  For  each  class  of  security  listed,  a 
fee  calculated  on  a  graduated  rate  of 
$,005  per  share  for  the  first  5  million 
shares,  $.0025  per  share  for  each  share 
between  5.000,001  and  15  million, 
inclusive,  and  $.001  per  share  for  each 
share  over  15  million,  based  on  the  total 
number  of  shares  outstanding.  Entry 
fees  paid  by  a  company  for  all  classes  of 
securities  listed  on  the  National  Market 
System,  regardless  of  the  date  those 
securities  are  listed,  shall  not  exceed 


$50,000  (inclusive  of  the  $5,000  company 
listing  fee)  • 

B.  Annual  Fee — Domestic  and  Foreign 
Issues 

[1.  The  issuer  of  each  class  of 
securities  that  is  listed  in  the  National 
Market  System  shall  pay  to  the 
Corporation  an  annual  fee  to  be 
computed  as  follows  with  a  maximum 
annual  fee  of  $8,000  per  issuer;] 

[a.  a  $2,000  National  Market  System 
participation  fee;  and,J 

[b.  the  sum  of  $500  or  $.0005  per  share 
outstanding,  whichever  is  higher,  up  to  a 
maximum  of  $6,000  for  each  class  of 
securities  listed  in  the  National  Market 
System.*! 

[2.  The  annual  fee  shall  be  based  on 
the  total  amoiuit  of  outstanding 
securities  of  the  class  included  in  the 
National  Market  System  as  shown  in  the 
issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and 
received  by  the  Nasdaq  Stock  Market.] 

1.  The  issuer  of  each  class  of 
securities  that  is  a  domestic  or  foreign 
issue  listed  in  the  National  Market 
System  shall  pay  to  the  Corporation  an 
annual  fee  for  1992  that  shall  be 
calculated  as  follows: 

(i)  100  percent  of  the  current  annual 
fee: « 


•  For  purposes  of  this  Part  the  term  "shares" 
shall  include  common  and  preferred  slock. 
American  Depositary  Receipts  (ADRsf.  warrants, 
partnership  interests,  or  any  other  security  listed  on 
the  National  Market  System. 

•  lid] 

•  Current  Annual  Fee. 

1.  The  issuer  of  each  class  of  securities  that  is  a 
domestic  or  foreign  issue  listed  in  the  National 
Market  System  shall  pay  to  the  Corporation  an 
annual  fee  to  be  computed  as  follows  with  a 
maximum  annual  fee  of  $8,000  per  issuer: 
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$50,000  (inclusive  of  the  $5,000  company 
listing  fee)  • 

•        •        *        *        • 

B.  Annual  Fee — Domestic  and  Foreign 
Issues 

[1.  The  issuer  of  each  class  of 
securities  that  is  listed  in  the  National 
Market  System  shall  pay  to  the 
Corporation  an  annual  fee  to  be 
computed  as  follows  with  a  maximum 
annual  fee  of  $8,000  per  issuer;] 

[a.  a  $2,000  National  Market  System 
participation  fee;  and.] 

[b.  the  sum  of  $500  or  $.0005  per  share 
outstanding,  whichever  is  higher,  up  to  a 
maximum  of  $6,000  for  each  class  of 
securities  listed  in  the  National  Market 
System.*] 

[2.  The  annual  fee  shall  be  based  on 
the  total  amount  of  outstanding 
securities  of  the  class  included  in  the 
National  Market  System  as  shown  in  the 
issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and 
received  by  the  Nasdaq  Stock  Market.] 

1.  The  issuer  of  each  class  of 
securities  that  is  a  domestic  or  foreign 
issue  listed  in  the  National  Market 
System  shall  pay  to  the  Corporation  an 
annual  fee  for  1992  that  shall  be 
calculated  as  follows: 

(i)  100  percent  of  the  current  annual 
fee:  * 


•  For  purposes  of  this  Part  the  term  "shares" 
shall  include  common  and  preferred  stock. 
American  Depositary  Receipts  (ADRsf.  warrants, 
partnership  interests,  or  any  other  security  listed  on 
the  National  Market  System. 

•  lid  1 

•  Current  Annual  Fee. 

1.  The  issuer  of  each  class  of  securities  that  is  a 
domestic  or  foreign  issue  listed  in  the  National 
Market  System  shall  pay  to  the  Corporation  an 
annual  fee  to  be  computed  as  follows  with  a 
maximum  annual  fee  of  $8,000  per  issuer. 
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(ii)plus  50  percent  of  the  difference 
between  the  current  annual  fee  and  the 
new  annual  fee  set  forth  in  paragraph  2. 

2.  As  of  January  1.  1993,  the  issuer  of 
each  class  of  securities  that  is  a 
domestic  or  foreign  issue  listed  in  the 
National  Market  System  shall  [My  to 
the  Corporation  an  annual  fee 
(comprised  of  a  base  annual  fee  and  a 
variable  annual  fee)  to  be  computed  as 
follows: 

a.  The  base  annual  fee  shall  be 
calculated  on  total  shares  outstanding  ' 
according  to  the  following  schedule: 
Uptol  million  shares:  $5,250 

1+  to2  million  shares:  $5,750 
2+  to  3  million  shares:  $6,250 
3-\-  to4  million  shares:  $6,750 
4+  to  5  million  shares:  $7,250 
5+  to  6  million  shares:  $7,750 
6+  to  7  million  shares:  $8,250 
7+  to  8  million  shares:  $8,750 
8+  to  9  million  shares:  $9,250 
9+  to  10 million  shares:  $9,750 
10+  to  11  million  shares:  $10,250 
11+  to  12  million  shares:  $10, 750 
12+  to  13  million  shares:  $11,250 
13+  to  14  million  shares:  $11,750 
14+  to  15  million  shares:  $12,250 
15+  to  16  million  shares:  $12,750 
Over  16  million  shares:  $13,250 

b.  The  variable  annual  fee  shall  be 
calculated  at  the  rate  of  $.025  per  $1,000 
of  market  capitalization  *,  but  only  for 
market  capitalization  above  $100 
million. 

a  The  annual  fee  (comprised  of  the 
base  and  variable  fees)  shall  be  capped 
as  follows: 
For  companies  with  10  million  shares  or 

less:  $10,000 
For  companies  with  10+  to  20  million 

shares:  $15,000 
For  companies  with  more  than  20 

million  shares:  $20,000 

3.  The  Board  of  Governors  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  aimual  fee 
prescribed  herein. 

4.  If  a  class  of  securities  is  removed 
from  the  National  Market  System,  that 


a.  a  $2,000  National  Market  System  participation 
fee:  and. 

b.  the  sum  of  $S00  or  $0005  per  share  outstanding, 
whichever  is  higher,  up  to  a  maximum  of$6jOOOfor 
each  class  of  securities  listed  in  xAe  National 
Market  System. 

2.  The  annual  fee  shall  be  based  on  the  total 
amount  of  outstanding  securities  of  the  class 
included  in  the  NationaJ  Market  System  as  shown 
in  the  issuer's  most  recent  periodic  report  required 
to  be  filed  with  the  issuer's  appropriate  regulatory 
authority  and  received  by  the  Nasdaq  Stock 
Market 

*  Total  shares  oulstandiag  shall  be  the  aggregate 
of  all  classes  of  securities  listed  on  the  NMS 
calculated  at  year-end. 

*  Market  capitalization  is  calculated  by 
multiplying  total  shares  outstanding  at  year  end 
(except  that  convertible  bonds,  rights  and  warrants 
are  not  included)  times  the  price  at  year  ead. 


portion  of  the  annual  fees  for  such  class 
of  securities  attributable  to  the  months 
following  the  date  of  removal  shall  not 
be  refunded,  except  such  portion  shall 
be  applied  to  Regular  Nasdaq  fees  for 
that  calendar  year. 

C.  Annual  Fee — American  Depository 
Receipts  (ADRs) 

1.  The  issuer  of  each  class  of 
securities  that  is  an  ADR  listed  in  the 
National  Market  System  shall  pay  to 
the  Corporation  an  annual  fee  to  be 
computed  as  follows  with  a  maximum 
annual  fee  of  $8,000  per  issuer 

a.  a  $2,000  National  Market  System 
participation  fee;  and, 

b.  the  sum  of  $500  or  $.0005  per  share 
outstanding,  whichever  is  higher,  up  to  a 
maximum  of  $6,000  for  each  class  of 
securities  listed  in  the  National  Market 
System. 

2.  The  annual  fee  shall  be  based  on 
the  total  amount  of  outstanding 
securities  of  the  class  included  in  the 
National  Market  System  as  shown  in 
the  issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and 
received  by  the  Nasdaq  Stock  Market 

3.  The  Board  of  Governors  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  annual  fee 
prescribed  herein. 

4.  If  a  class  of  securities  is  removed 
from  the  National  Market  System,  that 
portion  of  the  annual  fees  for  such  class 
of  securities  attributable  to  the  months 
following  the  date  of  removal  shall  not 
be  refunded,  except  such  portion  shall 
be  applied  to  Regular  Nasdaq  fees  for 
that  calendar  year. 

Regular  NASDAQ  System 

[C]  D.  Entry  Fee 

1.  When  an  issuer  submits  an 
application  for  inclusion  of  any  class  of 
its  securities  in  the  Regular  Nasdaq 
System,  it  shall  pay  to  the  Corporation: 

b,  for  each  class  of  securities  listed,  a 
fee  to  be  computed  as  follows,  with  a 
maximum  entry  fee  for  all  classes  of 
securities  listed,  regardless  of  the  date 
those  securities  are  listed,  of  $10,000  per 
issuer  (inclusive  of  the  $5,000  company 
listing  fee): 

(i)  Equity  Securities— $1,000  or  $.001 
per  share  outstanding,  whichever  is 
higher.  For  piuposes  of  this  section,  the 
term  "equity  securities"  includes  all 
securities  eligible  for  inclusion  in  the 
Regular  Nasdaq  System  not  covered  by 
subparagraph  (ii)  of  this  section.["]  * 


tD.]£.  Annual  Fee — Domestic  and 
Foreign  Issues 

[1.  The  issuer  of  each  class  of 
securities  that  is  listed  in  the  Regular 
Nasdaq  System  shall  pay  to  the 
Corporation  an  annual  fee  to  be 
computed  as  follows  with  a  maximum 
annual  fee  of  $6,000  per  issuer] 

[(i)  Equity  Securities— $500  or  $.0005 
per  share  outstanding,  whichever  is 
higher.)  [For  purposes  of  this  section,  the 
term  "equity  securities"  includes  all 
securities  eligible  for  inclusion  in  the 
Regular  Nasdaq  System  not  covered  by 
paragraph  (ii)  of  this  section.*] 

t(ii)  Convertible  Debentures — $500  or 
$25  per  million  dollars  face  amount  of 
debentures  outstanding,  whichever  is 
higher.] 

[2,  The  annual  fee  shall  be  based  on 
the  total  amount  of  outstanding 
securities  of  the  class  included  in  the 
Regular  Nasdaq  System  as  shown  in  the 
issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and 
received  by  the  Nasdaq  Stock  Market.] 

1.  The  issuer  of  each  class  of 
securities  that  is  a  domestic  or  foreign 
issue  listed  in  the  Regular  Nasdaq 
System  shall  pay  to  the  Corporation  an 
annual  fee  for  1992  that  shall  be 
calculated  as  follows: 

(i)  100  percent  of  the  current  annual 
fee*: 

(ii)  plus  50  percent  of  the  difference 
between  the  current  annual  fee  and  the 
new  annual  fee  set  in  paragraph  2. 

2.  As  of  January  1, 1993.  the  issuer  of  a 
class  of  securities  that  is  a  domestic  or 
foreign  issue  listed  in  the  Regular 
Nasdaq  System  shall  pay  to  the 
Corporation  an  annual  fee  to  be 
computed  as  follows: 

(a)  $4,000  for  the  first  issue:  plus 


['1'  [Id.]  Sbpni  note  I.  h  the  cue  of  nnll*. 
each  component,  tiut  not  the  unit  Itself,  thall  be 


considered  separately  as  an  "equity  security"  fur 
fee  purposes. 

[*  See  supra  notes  1  and  3.] 

•  Current  Annual  Fee. 

1.  The  issuer  of  each  class  of  securities  that  is  a 
domestic  or  foreign  issue  listed  in  the  Regular 
Nasdaq  System  shall  pay  to  the  Corporation  an 
annual  fee  to  be  computed  as  follows  with  a 
maximum  annual  fee  of  $6,000  per  issuer. 

Ii)  Equity  Securities— $500  or  $.0005  per  sha."e 
outstanding,  whichever  is  higher  For  purposes  of 
this  section,  the  term  "equity  securities"  includes 
all  securities  eligible  for  inclusion  in  the  Regular 
Nasdaq  System  not  covered  by  paragraph  (ii)  of 
this  section. 

(ii)  Convertible  Debentures— $SO0  or $:X  per 
million  dollars  face  amount  of  debentures 
outstanding,  whichever  is  higher. 

2.  The  annual  fee  shall  be  based  on  the  total 
amount  of  outstanding  securities  of  the  class 
included  in  the  Regular  Nasdaq  System  as  shown  in 
the  issuer's  most  recent  periodic  r^xrt  required  to 
be  filed  with  the  issuer's  appropriate  reguhtury 
authority  and  received  by  the  Nasdaq  Stock 
Market 
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(b)  $1,000  for  each  additional  issue. 

3.  The  Board  of  Governors  or  its 
designee  may.  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  annual  fee 
prescribed  herein. 

4.  If  a  class  of  securities  is  removed 
from  the  Regular  Nasdaq  System,  that 
portion  of  the  annual  fees  for  such  class 
of  securities  attributable  to  the  months 
following  the  date  of  removal  shall  not 
be  refunded,  except  such  portion  shall 
be  applied  to  National  Market  System 
fees  for  that  calendar  year. 

F.  Annual  Fee— American  Depositary 
Receipts  (ADRs) 

1.  The  issuer  of  each  class  of 
securities  that  is  an  ADR  listed  in  the 
Regular  Nasdaq  System  shall  pay  to  the 
Corporation  an  annual  fee  to  be 
computed  as  follows  with  a  maximum 
annual  fee  of  $6,000  per  issuer; 

(i)  Equity  Securities— $500  or  $.0005 
per  share  outstanding,  whichever  is 
higher  For  purposes  of  this  section,  the 
term  "equity  securities" includes  all 
securities  eligible  for  inclusion  in  the 
Regular  Nasdaq  System  not  covered  by 
paragraph  (ii)  of  this  section.'' 

(ii)  Convertible  Debentures— $500  or 
$25  per  million  dollars  face  amount  of 
debentures  outstanding,  whichever  is 
higher. 

2.  The  annual  fee  shall  be  based  on 
the  total  amount  of  outstanding 
securities  of  the  class  included  in  the 
Regular  Nasdaq  System  as  shown  in  the 
issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  issuer's 
appropriate  regulatory  authority  and 
received  by  the  Nasdaq  Stock  Market. 

3.  The  Board  of  Governors,  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  annual  fee 
prescribed  herein. 

4.  If  a  class  of  securities  is  removed 
from  the  Regular  Nasdaq  System,  that 
portion  of  the  annual  fees  for  such  class 
of  securities  attributable  to  the  months 
following  the  date  of  removal  shall  not 
be  refunded,  except  such  portion  shall 
be  applied  to  National  Market  System 
fees  for  that  calendar  year. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 


'  See  supra  notes  1  andS. 


forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  has  determined  that  an 
increase  in  the  aimual  issuer  fee  for 
domestic  and  foreign  listed  companies 
on  both  Nasdaq/NMS  and  Regular 
Nasdaq  is  necessary  to  fund,  among 
other  things,  increased  market 
surveillance  costs,  significant 
enhancements  to  Nasdaq  technology, 
enhanced  product/service  programs, 
and  advertising  programs  for  such 
issuers  and  markets.  Under  the 
proposed  fee  increases,  Nasdaq  issuers 
will  continue  to  contribute  a  smaller 
percentage  of  revenue  received  by  the 
NASD  than  the  percentage  of  revenue 
contributed  by  New  York  Stock 
Exchange  issuers  to  the  NYSE.  For 
calendar  year  1990,  Nasdaq  issuers 
contributed  10.7  percent  of  total 
revenues  received  by  the  NASD 
compared  to  34.2  percent  contributed  to 
total  revenue  of  the  New  York  Stock 
Exchange  by  NYSE  issuers.  For  calendar 
year  1992.  the  NASD  projects  that  total 
contributions  by  Nasdaq  issuers,  taking 
into  consideration  the  proposed  fee 
increases,  shall  only  increase  to 
approximately  16.7  percent  of  total 
revenues  received  by  the  NASD.  The 
current  annual  fee  for  ADRs  remains 
unchanged.  Therefore,  the  structure  of 
part  IV  to  schedule  D  is  proposed  to  be 
amended  to  renumber  the  sections  to 
provide  separate  annual  fee  calculations 
for  domestic  and  foreign  issues  and 
ADRs  under  the  sections  for  Nasdaq/ 
NMS  and  Regular  Nasdaq.  In  addition, 
the  NASD  is  proposing  to  amend  the 
provisions  which  prohibit  any  refund  of 
an  annual  fee  for  domestic  and  foreign 
issues  and  ADRs  to  provide  an 
exception  where  the  security  moves 
from  Nasdaq/NMS  to  Regular  Nasdaq 
or  from  Regular  Nasdaq  to  Nasdaq/ 
NMS. 

Calculation  of  Annual  Fee  in  1992 

The  new  annual  fee  is  proposed  to  be 
effective  January  1. 1992.  The  NASD  is 
proposing,  however,  to  partially 
implement  the  new  aimual  fee  proposed 
in  renumbered  sections  B  and  E  during 
calendar  year  1992  with  respect  to 
domestic  and  foreign  NMS  and  Regular 
Nasdaq  issues  and  to  fully  implement 
the  new  annual  fee  commencing  January 
1. 1993. 

The  NASD  is  proposmg  to  include  rule 
language  setting  forth  the  new  annual 
fee  in  paragraph  2  of  renumbered 
sections  B  and  E,  which  is  decribed 


separately  below.  The  NASD  is  also 
proposing  to  add  new  paragraph  1  to 
renumbered  sections  B  and  E  to  include 
the  method  of  calculating  the  annual  fee 
for  calendar  year  1992  for  domestic  and 
foreign  issues. 

Proposed  new  paragraph  1  to 
renumbered  sections  B  and  E  provides 
that,  for  calendar  year  1992,  the  annual 
fee  will  be  calculated  on  the  basis  of  100 
percent  of  the  current  annual  fee  and  50 
percent  of  the  difference  between  the 
current  annual  fee  set  forth  in  the 
footnotes  and  the  new  annual  fee  which 
is  set  forth  in  paragraph  2.  For  example, 
a  Nasdaq/NMS  company  that  is  subject 
to  the  current  annual  fee  maximum  of 
$8,000  and  the  new  annual  fee  maximum 
of  $20,000  would  pay  the  $8,000  (current 
annual  fee)  plus  $6,000  (50  percent  of  the 
difference— n$12,000— between  the 
$20,000  new  annual  fee  and  the  $8,000 
current  annual  fee)  for  a  total  of  $14,000 
for  calendar  year  1992. 

The  NASD  is  also  proposing  to  delete 
paragraph  1  and  the  footnotes  thereto, 
and  the  words  "As  of  January  1, 1993." 
in  paragraph  2  of  renumbered  sections  B 
and  E  on  December  31. 1992,  to  fully 
implement  the  new  annual  fee  on 
January  1, 1993. 

New  Armual  Fee — Domestic  and  Foreign 
Issues 

National  Market  System:  The  current 
annual  fee  for  Nasdaq/NMS  issuers  is 
comprised  of  a  $2,000  participation  fee 
and  $500  or  $.0005  per  share 
outstanding,  with  a  maximum  total 
annual  fee  per  issuer  of  $8,000.  It  is 
proposed  that  the  new  annual  fee  be 
calculated  based  on  a  base  annual  fee 
and  a  variable  annual  fee.  The  base 
annual  fee  would  be  calculated  on  total 
shares  outstanding  (total  shares 
outstanding  would  be  the  aggregate  of 
all  classes  of  securities  listed  on 
Nasdaq/NMS,  as  is  required  by  current 
rule  language,  with  the  clarification  that 
the  calculation  is  made  at  year  end) 
according  to  the  following  schedule: 
Up  to  1  million  shares:  $5,250 

I  +  to  2  million  shares:  $5,750 
2+  to  3  million  shares:  $6,250 
3+  to  4  million  shares:  $6,750 
4+  to  5  million  shares:  $7,250 
5+  to  6  million  shares:  $7,750 
6+  to  7  million  shares:  $8,250 
7+  to  8  million  shares:  $8,750 
8+  to  9  million  shares:  $9,250 
9+  to  10  million  shares:  $9,750 
10+  to  11  million  shares:  $10,250 

II  +  to  12  million  shares:  $10,750 
12+  to  13  million  shares:  $11,250 
13+  to  14  million  shares:  $11,750 
14+  to  15  million  shares:  $12,250 
15+  to  16  million  shares:  $12,750 
Over  16  million  shares:  $13,250 
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separately  below.  The  NASD  is  also 
proposing  to  add  new  paragraph  1  to 
renumbered  sections  B  and  E  to  include 
the  method  of  calculating  the  annual  fee 
for  calendar  year  1992  for  domestic  and 
foreign  issues. 

Proposed  new  paragraph  1  to 
renumbered  sections  B  and  E  provides 
that,  for  calendar  year  1992,  the  annual 
fee  will  be  calculated  on  the  basis  of  100 
percent  of  the  current  annual  fee  and  50 
percent  of  the  difference  between  the 
current  annual  fee  set  forth  in  the 
footnotes  and  the  new  annual  fee  which 
is  set  forth  in  paragraph  2.  For  example, 
a  Nasdaq/NMS  company  that  is  subject 
to  the  current  annual  fee  maximum  of 
$8,000  and  the  new  annual  fee  maximum 
of  $20,000  would  pay  the  $8,000  (current 
annual  fee)  plus  $6,000  (50  percent  of  the 
difference— ^$12.000— between  the 
$20,000  new  annual  fee  and  the  $8,000 
current  annual  fee)  for  a  total  of  $14,000 
for  calendar  year  1992. 

The  NASD  is  also  proposing  to  delete 
paragraph  1  and  the  footnotes  thereto, 
and  the  words  "As  of  January  1, 1993," 
in  paragraph  2  of  renumbered  sections  B 
and  E  on  December  31, 1992,  to  fully 
implement  the  new  annual  fee  on 
January  1, 1993. 

New  Armual  Fee — Domestic  and  Foreign 
Issues 

National  Market  System:  The  current 
annual  fee  for  Nasdaq/NMS  issuers  is 
comprised  of  a  $2,000  participation  fee 
and  $500  or  $.0005  per  share 
outstanding,  with  a  maximum  total 
annual  fee  per  issuer  of  $8,000.  It  is 
proposed  that  the  new  annual  fee  be 
calculated  based  on  a  base  annual  fee 
and  a  variable  annual  fee.  The  base 
annual  fee  would  be  calculated  on  total 
shares  outstanding  (total  shares 
outstanding  would  be  the  aggregate  of 
all  classes  of  securities  listed  on 
Nasdaq/NMS,  as  is  required  by  current 
rule  language,  with  the  clarification  that 
the  calculation  is  made  at  year  end) 
according  to  the  following  schedule: 
Up  to  1  million  shares:  $5,250 
1+  to  2  million  shares:  $5,750 
2+  to  3  million  shares:  $6,250 
3+  to  4  million  shares:  $6,750 
4+  to  5  million  shares:  $7,250 
5+  to  6  million  shares:  $7,750 
6+  to  7  million  shares:  $8,250 
7+  to  8  miUion  shares:  $8,750 
8+  to  9  million  shares:  $9,250 
9+  to  10  million  shares:  $9,750 
10+  to  11  million  shares:  $10,250 
11+  to  12  million  shares:  $10,750 
12+  to  13  million  shares:  $11,250 
13+  to  14  miUion  shares:  $11,750 
14+  to  15  million  shares:  $12,250 
15+  to  16  million  shares:  $12,750 
Over  16  million  shares:  $13,250 
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The  proposed  variable  annual  fee 
would  be  calculated  at  the  rate  of  $.025 
per  $1,000  of  market  capitalization,  but 
only  for  market  capitalization  above 
$100  million.  Market  capitalization  is 
calculated  by  multiplying  total  shares 
outstanding  at  year  end  (except  that 
convertible  bonds,  rights  and  warrants 
are  not  included)  times  the  price  at  year 
end. 

The  proposed  new  annual  fee 
(comprised  of  the  base  and  variable 
fees)  would  be  capped  as  follows: 
For  companies  with  10  million  shares  or 

less:  $10,000 
For  companies  with  10+  to  20  million 

shares:  $15,000 
For  companies  with  more  than  20  million 
shares:  $20,000 

Regular  Nasdaq:  The  current  annual 
fee  for  Regular  Nasdaq  issuers  is  $500  or 
$.0005  per  share  outstanding,  with  a 
maximum  total  annual  fee  per  issuer  of 
$6,000.  It  is  proposed  that  the  Regular 
Nasdaq  annual  fee  be  revised  to  charge 
a  flat  fee  of  $4,000  for  the  first  issue  plus 
$1,000  for  each  additional  issue.  The  cap 
on  the  annual  fee  is  proposed  to  be 
eliminated  because,  as  a  practical 
matter,  the  fee  is  minimal  and  issuers  on 
Regular  Nasdaq  are  unlikely  to  have 
more  than  4  or  5  securities  included  in 
the  system. 

Refunds  of  Annual  Fee 

The  current  rule  language  of  Schedule 
D  prohibits  the  NASD  from  refunding 
that  portion  of  the  aruiual  fees  of  a 
Nasdaq/NMS  or  Regular  Nasdaq 
security  attributable  to  the  months 
following  the  date  the  security  is 
removed  from  Nasdaq/NMS  or  Regular 
Nasdaq,  respectively.  This  rule  language 
does  not  reflect  current  practice  with 
respect  to  companies  that  move  fit)m 
Nasdaq/NMS  to  Regular  Nasdaq  or 
from  Regular  Nasdaq  to  Nasdaq/NMS. 
The  NASD  proposes  that  the  refund 
provisions  related  to  the  NMS  be 
amended  to  clarify  that  where  a  security 
moves  from  the  NMS  to  Regular  Nasdaq, 
any  such  portion  of  the  annual  NMS  fee 
shall  be  applied  to  Regular  Nasdaq 
annual  fee  for  that  calendar  year.  The 
NASD  also  proposes  that  the  refund 
provisions  related  to  Regular  Nasdaq  be 
amended  to  clarify  that  where  a  security 
moves  from  Regular  Nasdaq  to  NMS, 
any  such  portion  of  the  annual  Regul^ir 
Nasdaq  fees  shall  be  applied  to  the  NMS 
armual  fee  for  that  calendar  year.  This 
proposed  amendment  applies  to  both 
domestic  and  foreign  issues  and  ADRs. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(5)  of  the  Act,  which 
requires  that  the  Association  provide  for 
the  equitable  allocation  of  reasonable 


dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
Association  operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
puMishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  24, 1991. 


For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(8)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-28993  Filed  12-2-91;  8:45  am) 
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(Reiease  No.  34-29990;  Fti*  No.  SR-OCC- 
91-18  and  File  No.  SR-tCC-91-01] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corp.,  and  the 
intermarket  Ciearlrtg  Corp.;  FtUng  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Ruie  Ctianges  Relating  to 
Calculation  of  Additk>nat  Margin 

November  26, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  22, 1991,  the  Options  Clearing 
Corporation  ("OCC")  and  the 
Intermarket  Clearing  Coiporation 
("ICC")  (sometimes  collectively  referred 
to  in  this  notice  as  the  "Clearing 
Corporations")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  as  described  in  Items  I,  II.  and 
III  below,  which  items  have  been 
prepared  by  the  Self-regulatory 
organizations.  This  order  grants 
accelerated  approval  of  the  proposals. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
changes  is  to  incorporate  an  alternative 
minimum  "additional  margin" 
requirement  into  OCC's  Rules  and  into 
ICC's  Board  ResolutioiL 

II.  Self-Regulatory  Organizations' 
Statement  for  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  self-rega'wtory  organizations 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  they  received  on  the 
proposed  rule  changes.  The  texts  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78«{b)(1). 
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A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

1.  General  Purpose  of  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  modify  OCC's  Rules 
describing  the  calculation  of  margin  * 
and  ICC's  Board  Resolution  '  describing 
the  calculation  of  margin  to  incorporate 
an  alternative  minimum  "additional 
margin"  requirement  into  the  Clearing 
Corporations'  margin  systems.  Both 
Clearing  Corporations  utilize  the 
Theoretical  Intermarket  Margin  System 
("TIMS").*  The  alternative  calculation  is 
designed  to  assure  that  TIMS  generates 
at  least  a  small  additional  margin 
requirement  for  each  Clearing  Member 
account  at  OCC  and  ICC  in  which  short 
positions  or  long  positions  that  are 
eligible  for  margin  credit  are  being 
carried.  The  alternative  margin 
calculation  will  require  additional 
margin  even  in  an  account  in  which,  for 
purposes  of  the  current  TIMS 
calculation  of  additional  margin,  the 
value  of  the  long  positions  in  the 
account  that  are  eligible  for  margin 
credit  equals  or  exceeds  the  value  of  the 
short  positions  in  the  account.  (Such  an 
account  is  referred  to  below  as  an 
account  that  is  "hedged.") 

The  function  of  the  additional  margin 
component  of  the  TIMS  margin 
calculation  is  to  provide  an  additional 
margin  cushion  to  protect  the  Clearing 
Corporations  against  two  conceptionally 
distinguishable  but  closely  related  types 
of  risk.  These  risks  are:  (1)  The  risk  of  a 
market  move  that  decreases  the  value  of 
a  suspended  Clearing  Member's 
positions  during  the  time  between  the 
final  collection  of  margin  by  the 
Clearing  Corporations  assessed  prior  to 
the  suspension  of  the  Clearing  Member 
and  the  actual  closing-out  or  hedging  by 
the  Clearing  Corporations  of  the 
suspended  Clearing  Member's  short 
positions  and  long  positions  against 
which  margin  credit  has  been  given 
("market  risk");  and  (2)  the  risk  that  in 
buying-in  the  suspended  Clearing 
Member's  short  positions  and  in  closing- 
out  the  suspended  Clearing  Member's 


long  positions  against  which  margin 
credit  has  been  given,  the  Clearing 
Corporations  will  find  themselves  forced 
to  conduct  the  close-out  transactions  at 
unfavorable  market  prices  ("liquidation 
risk").  OCC  and  ICC  believe  that  TIMS 
currently  computes  additional  margin 
requirements  that  adequately  protect  the 
Clearing  Corporations  against  both 
market  risk  and  liquidation  risk. 
However,  the  staff  of  the  Commission 
has  expressed  concern  that  the  current 
TIMS  calculations  may  not  require 
adequate  additional  margin  to  protect 
the  Clearing  Corporations,  particularly 
against  liquidation  risk,  with  respect  to 
hedged  accounts.  The  changes  in  TIMS 
proposed  in  these  rule  filings  are 
intended  to  allay  this  concern. 

2.  Purpose  of  Additional  Margin  and 
Overview  of  Its  Calculation 

Both  Clearing  Corporations  require 
their  Clearing  Members  to  adjust  their 
margin  deposits  with  the  Clearing 
Corporations  in  the  morning  on  every 
business  day  based  on  calculations 
performed  the  night  before.  Both 
Clearing  Corporations  impose  a  margin 
requirement  on  short  positions  in  each 
Clearing  Member  account  and  give 
margin  credit  in  respect  of  long  positions 
that  are  eligible  for  margin  credit.  Under 
TIMS,  the  margin  requirement  or  credit 
for  positions  in  a  "class  group"  *  that  is 
not  part  of  a  "product  group"  "  in  a 
given  Clearing  Member  account  is  equal 
to  the  "premium  margin"  '  amount  for 
the  positions  increased  (in  the  case  of  a 
negative  liquidating  value)  or  decreased 
(in  the  case  of  a  positive  liquidating 
value)  by  the  "additional  margin" 
amount  for  that  class  group.  Similarly, 
the  margin  requirement  or  credit  for  a 
product  group  is  equal  to  the  algebraic 


*  The  calculation  of  OCC  margin  requirements  are 
set  forth  in  OCC  Rule  601  for  equity  options  and 
OCC  Rule  602  for  noo-equity  options  and 
commodity  option*  and  futures  which  are  subject  to 
margin  at  OCC  because  of  a  cross-margin  program 
with  a  commodity  clearing  organization  other  than 
ICC. 

'  ICC  Margin  Resolution  section  3.  ICC  Board 
Resolution.  November  19. 1991. 

*  For  a  detailed  description  of  TIMS,  see 
Securities  Exchange  Act  Release  No.  29S28  (March 
1.1991).  56  FR  9995. 


sum  of  the  premium  margin 
requirements  and  credits  for  the  class 
groups  in  the  product  group  increased 
(in  the  case  of  a  negative  liquidating 
value)  or  decreased  (in  the  case  of  a 
positive  liquidating  value)  by  the 
"additional  margin"  amount  for  that 
product  group. 

TIMS  calculates  "additional  margin" 
by  using  options  price  theory  to 
determine  the  impact  of  an  increase  or 
decrease  in  the  market  value  of  the 
interest  underiying  the  class  group  less 
than  or  equal  to  the  applicable  "margin 
interval."  *  The  additional  margin  for  a 
class  group  is  essentially  the  amount  or 
margin  that  would  protect  the  Clearing 
Corporation  from  the  greatest  possible 
loss  that  could  arise  from  a  change,  in 
either  direction  up  to  or  equal  to  the 
margin  interval,  in  the  market  value  of 
the  interest  underlying  the  class  group. 
The  additional  margin  calculation  for  a 
product  group  differs  only  slightly  from 
the  calcdation  of  additional  margin  for 
a  class  group.  In  calculating  the 
additional  margin  for  a  product  group, 
the  Clearing  Corporations  reduce  the 
credit  to  be  given  for  any  calculated 
increase  in  the  value  of  the  positions  in 
one  class  group  by  a  preset  percentage 
applicable  to  the  product  group  before 
applying  the  credit  to  offset  the  decrease 
in  the  value  of  the  positions  in  another 
class  group  in  the  same  product  group. 

3.  Description  of  the  Alternative 
Minimum  Additional  Margin  Calculation 

These  proposed  rule  changes  would 
provide  that  TIMS  would  compute  an 
alternative  minimum  margin  amount  for 
each  product  group  in  a  Clearing 
Member's  account  at  OCC  and  ICC.  The 
calculation  will  be  as  follows:  (1)  For 
each  "net"  »  short  position  in  securities 


*  At  OCC  A  "class  group"  consists  of  all  put  and 
call  options  having  the  same  underlying  interest.  A 
class  group  also  coiuists  of  commodity  options  and 
futures  which  are  subject  to  margin  at  OCC  because 
of  a  cross-margin  program  with  a  commodity 
clearing  organization  and  which  relate  to  the  same 
underlying  interest.  Upon  the  Commission's 
approval  of  File  No.  SR-OCC-91-5.  the  term  class 
group  will  also  include  Index  Participations  ("IPs"). 
OCC  rules  6011b)(2)  and  602(b)(2). 

At  ICC  8  "class  group"  consists  of  commodity 
options  and  futures  relating  to  the  same  underlying 
interest  and  put  and  call  securities  options  having 
the  same  underlying  interest  which  are  subject  to 
margin  at  ICC  because  of  ICC's  cross-margin 
program  with  OCC. 

•  A  "product  group"  consists  of  all  class  groups 
having  underlying  assets  determined  by  the 
Clearing  Corporations  to  exhibit  price  correlation 
sufficient  to  warrant  margining  on  a  combined 
basis.  OCC  rule  602(b)(3).  See  also  OCC  Rule 
601(b)(3). 

'  The  "premium  margin"  requirement  or  credit  is 
the  liquidating  value  of  the  positions  based  on 
premium  levels  at  the  close  of  trading  on  the 
preceding  trading  day.  OCC  rules  eoi(b)(4)  and 
e02(b)(4). 


•  The  applicable  "margin  interval"  is  the  effect  on 
the  value  of  the  positions  in  each  class  group  basec 
on  a  projected  maximum  one-day  price  movement 
In  the  underlying  interest  that  the  Clearing 
Corporations  desire  to  protect  against.  OCC  rules 
601(b)(8)  and  602(b)(8). 

»  The  "net"  position  in  an  option  series  in  an 
account  is  the  position  resulting  from  offsetting  the 
gross  long  position  in  that  series  thai  is  entitled  to 
margin  credit  against  the  gross  short  position  in  that 
series.  After  netting,  an  account  will  reflect  a  net 
short  position  or  a  net  long  position  for  each  series 
of  options  held  in  the  account.  Similarly,  for 
additional  margin  purposes,  the  net  position  in  a 
futures  contract  in  an  account  is  the  position 
resulting  from  offsetting  the  gross  long  position  in 
the  contract  against  the  gross  short  position  for  each 
delivery  month  and  then  paring  the  remaining 
positions  into  intermonth  spreads.  In  a  close-out,  the 
Clearing  Corporation  effecting  the  close-out  should 
be  exposed  to  liquidation  risk  only  with  respect  to 
the  net  long  or  short  position  because  (1)  OCC  and 
ICC  may  offset  long  and  short  positions  carried  by  a 
suspended  Clearing  Member  in  the  same  series  of 
options  against  each  other.  (2)  ICC  may  offset  long 
and  short  positions  carried  by  a  suspended  Clearing 
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sum  of  the  premium  margin 
requirements  and  credits  for  the  class 
groups  in  the  product  group  increased 
(in  the  case  of  a  negative  liquidating 
value)  or  decreased  (in  the  case  of  a 
positive  liquidating  value)  by  the 
"additional  margin"  amount  for  that 
product  group. 

TIMS  calculates  "additional  margin" 
by  using  options  price  theory  to 
determine  the  impact  of  an  increase  or 
decrease  in  the  market  value  of  the 
interest  underiying  the  class  group  less 
than  or  equal  to  the  applicable  "margin 
interval."  •  The  additional  margin  for  a 
class  group  is  essentially  the  amount  or 
margin  that  would  protect  the  Clearing 
Corporation  from  the  greatest  possible 
loss  that  could  arise  from  a  change,  in 
either  direction  up  to  or  equal  to  the 
margin  interval,  in  the  market  value  of 
the  interest  underiying  the  class  group. 
The  additional  margin  calculation  for  a 
product  group  differs  only  slightly  from 
the  calcdation  of  additional  margin  for 
a  class  group.  In  calculating  the 
additional  margin  for  a  product  group, 
the  Clearing  Corporations  reduce  the 
credit  to  be  given  for  any  calculated 
increase  in  the  value  of  the  positions  in 
one  class  group  by  a  preset  percentage 
applicable  to  the  product  group  before 
applying  the  credit  to  offset  the  decrease 
in  the  value  of  the  positions  in  another 
class  group  in  the  same  product  group. 

3.  Description  of  the  Alternative 
Minimum  Additional  Margin  Calculation 

These  proposed  rule  changes  would 
provide  that  TIMS  would  compute  an 
alternative  minimum  margin  amount  for 
each  product  group  in  a  Clearing 
Member's  account  at  OCC  and  ICC.  The 
calculation  will  be  as  follows:  (1)  For 
each  "net"  *  short  position  in  securities 


•  The  applicable  "margin  interval"  is  the  effect  on 
the  value  of  the  positions  in  each  class  group  basec 
on  a  projected  maximum  one-day  price  movement 
In  the  underlying  interest  that  the  Clearing 
Corporations  desire  to  protect  against.  OCC  rules 
e01(b)(8)  and  e02(b)(8). 

»  The  "net"  position  in  an  option  series  in  an 
account  is  the  position  resulting  from  offsetting  the 
gross  long  position  in  that  series  thai  is  entitled  to 
margin  credit  against  the  gross  short  position  in  that 
series.  After  netting,  an  account  will  reflect  a  net 
short  position  or  a  net  long  position  for  each  series 
of  options  held  in  the  account.  Similarly,  for 
additional  margin  purposes,  the  net  position  in  a 
futures  contract  in  an  account  is  the  position 
resulting  from  offsetting  the  gross  long  position  in 
the  contract  against  the  gross  short  position  for  each 
delivery  month  and  then  paring  the  remaining 
positions  into  intermonlh  spreads.  In  a  close-out.  the 
Clearing  Corporation  effecting  the  close-out  should 
be  exposed  to  liquidation  risk  only  with  respect  to 
the  net  long  or  short  position  because  (1)  OCC  and 
ICC  may  offset  long  and  short  positions  carried  by  a 
suspended  Clearing  Member  in  the  same  series  of 
options  against  each  other.  (2)  ICC  may  offset  long 
and  short  positions  carried  by  a  suspended  Clearing 
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options.  IPs.  or  commodities  options  in 
the  product  group  and  for  each  net  long 
or  short  positions  in  futures  in  the 
product  group,  the  number  of  contracts 
in  the  net  positions  would  be  multiplied 
by  an  eighth  of  a  point,  and  that  result 
would  be  multiplied  by  the  applicable 
unit  of  trading,  index  multiplier,  or 
multiplier;  (2)  for  each  net  long 
securities  option.  IP.  or  commodities 
option  position  in  the  product  group,  the 
number  of  contracts  in  the  net  long 
position  would  be  multiplied  by  the 
lesser  of  an  eighth  of  a  point  or  the  value 
of  the  premium  margin  credit  for  the  net 
long  position.'"  and  that  result  would  be 
multiplied  by  the  applicable  unit  of 
trading,  index  multiplier,  or  multiplier; 
(3)  the  values  determined  pursuant  to 
steps  (1)  and  (2)  for  all  net  short  and  all 
net  long  positions  would  be  added 
together;  and  (4)  if  the  value  determined 
for  a  product  group  pursuant  to  step  (3) 
is  greater  than  the  amount  calculated  by 
the  current  TIMS  additional  margin 
calculation,  the  value  determined 
pursuant  to  step  (3)  would  be  the 
additional  margin  amount  for  the 
product  group.  OCC  and  ICC  have 
concluded  that  the  one-eighth  of  a  point 
value  described  in  steps  (1)  and  (2) 
provides  an  ample  alternative  minimum 
additional  margin  calculation  with 
respect  to  any  risks  to  them  posed  by 
hedged  accounts. 

4.  Statutory  Basis 

The  Clearing  Corporations  believe 
that  the  proposed  rule  changes  are 
consistent  with  section  17A  of  the  Act, 
*  because  they  provide  for  an  alternative 
additional  margin  computation  that 
increases  the  amount  of  additional 
margin  required  by  TIMS  in  some 
circumstances  in  which  a  higher 
additional  margin  requirement  may 
enhance  TIMS's  protection  to  the 
Clearing  Corporations.  The  proposed 
rule  changes  therefore  help  to  guarantee 
the  liquidity  of  the  Clearing 
Corporations  and  to  provide  for  the 
safeguarding  uf  funds  and  securities  in 
the  Clearing  Corporations'  custody  or 


Member  in  the  same  future,  and  (3)  in  the  case  of  an 
OCC  cross-margin  program  with  a  commodity 
clearing  organization  other  than  ICC  the  commodity 
clearing  organization  may  offset  long  and  short 
positions  in  futures  and  long  and  short  positions  in 
commodity  options  against  each  other  or  close-out 
the  positions  simultaneously. 

■°  The  proposed  rule  change  provides  that  the 
amount  of  the  alternative  minimum  additional 
margin  requirement  for  a  net  long  securities  option, 
IP.  or  commodities  option  position  can  l>e  no  greater 
than  the  premium  margin  credit  generated  by  the 
long  position  in  order  to  avoid  the  anomalous 
possibility  that  the  alternative  minimum  additional 
margin  requirement  could  generate  a  net  margin 
requirement  for  a  long  options  position. 


control  or  for  which  the  Clearing 
Corporations  are  responsible. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

OCC  and  ICC  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Comments  concerning  the  proposed 
rule  changes  were  not  and  are  not 
intended  to  be  solicited  by  OCC  or  ICC 
with  respect  to  the  proposed  rule 
changes,  and  none  have  been  received 
by  OCC  or  ICC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Sections  17A(b)(3)  (A)  and  (F)  » »  of 
the  Act  requires  that  a  clearing  agency 
must  be  organized  and  its  rules  designed 
to  assure  the  safeguarding  of  securities 
and  funds  in  the  clearing  agency's 
custody  or  control  or  for  which  the 
clearing  agency  is  responsible.  The 
Commission  believes  that  the  proposals 
will  enhance  the  fmancial  security  of  the 
Clearing  Corporations  by  instituting 
within  TIMS  an  alternative  additional 
margin  computation  that  is  designed  to 
reflect  the  potential  for  additional  loss 
in  hquidating  open  contracts  held  for  a 
defaulting  or  insolvent  Clearing 
Member.  Although  TIMS  can  project 
that  two  positions  should  offset  under 
ideal  conditions,  difficulties  in 
liquidating  both  sides  of  a  combined 
position  can  occur,  thereby  increasing 
exposure  to  the  Clearing  Corporations 
which  may  not  be  accounted  for 
completely  within  the  TIMS  margin 
system.  For  example,  it  is  possible  that 
one  side  of  a  combined  position  (e.g.,  the 
stock  index  futures  side  of  a  stock  index 
future-stock  index  option  combined 
position)  might  be  left  at  a  time  when 
the  market  for  that  position  may  be 
closed,  but  the  market  for  the 
components  of  the  index  underlying  that 
position  [e.g.,  S  &  P 100)  continues  to 
trade  and  prices  and  index  values  move 
adversely  to  the  remaining  position.  The 
Commission  believes  that  the  proposals 
help  the  Clearing  Corporations  assure 
the  safeguarding  of  securities  and  funds 
in  the  Clearing  Corporations'  custody  or 
control  or  for  which  they  are 
responsible. 

OCC  and  ICC  have  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 


prior  to  thirty  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  OCC  and  ICC  intend  to 
implement  the  proposals  concurrent 
with  the  implementation  of  their 
proposed  non-proprietary  cross-margin 
programs.** 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
because  the  Commission  believes  that 
the  proposed  rule  changes  should  be 
approved  prior  to  or  contemporaneously 
with  approval  of  OCC's  and  ICC's 
proposed  rule  changes  relating  to  cross- 
margining  of  certain  non-proprietary 
accounts.  Because  the  proposed  rule 
changes  will  establish  an  alternative 
additional  margin  computation  that  will 
require  a  minimum  margin  for  each 
cross-margin  account,  accelerated 
approval  of  the  proposals  should  result 
in  greater  protection  to  the  Clearing 
Corporations  and  to  the  securities  and 
funds  in  their  custody  or  control  or  for 
which  they  are  responsible  when  the 
OCC/ICC  non-proprietary  cross-margin 
program  is  implemented.  Although 
notice  of  these  proposed  rule  changes 
did  not  appear  in  the  Federal  Register. 
notices  of  the  proposed  rule  changes 
relating  to  the  OCC/ICC  non-proprietary 
cross-margin  program  have  appeared  in 
the  Federal  Register,''  and  the 
Commission  does  not  believe  that  these 
proposed  rule  changes  present  any 
major  substantive  issues  that  are  not 
addressed  by  the  OCC/ICC  non- 
proprietary cross-margin  program 
filings. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


' '  15  U.S.C.  78<i-l(b)(3)(  (A)  and  (F). 


'»  Securities  Exchange  Act  Release  No.  27717 
(February  21. 1990)  55  FR  7398  [File  No.  SR-OCC- 
90-1)  (notice  of  proposed  rule  change  relating  to  the 
OCC  non-proprielary  cross-margin  program  with  the 
Chicago  Mercantile  Exchange).  Securities  Exchange 
Act  Release  No.  28205  ()uly  16. 1990).  55  FR  30349 
(File  Nos.  SR-OCC-90-4  and  SR-lCC-90-3)  (notice 
of  proposed  rule  changes  relating  to  the  OCC/ICC 
non-proprietary  cross-margin  program. 

'»  kL 
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U.S.C.  552,  Yvill  b«  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  above- 
mentioned  self- regulatory  organizations. 
All  submissions  should  refer  to  the  File 
Nos.  SR-OCC-91-18  and  SR-lCC-91-01 
and  should  be  submitted  by  December 
24. 1991. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
changes  are  consistent  with  the  Act  and. 
in  particular,  with  section  17A  of  the 
Act. 

//  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act.«*  that  the  proposed 
rule  changes  (File  Nos.  SR-OCC-91-18 
and  SR-ICC-91-01)  be,  and  hereby  are, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Mafgmt  H.  McFariand. 
Deputy  Secretary. 
(PR  Doc.  91-28833  Filed  12-2-91;  8:45  am] 
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[Retwis*  No.  34-29991;  FHe  No.  SR-OCC- 
90-01] 

November  26, 1991. 

Self-Regulatory  Organtartlon»;  The 
Options  Clearing  Corp.;  Order 
Approving  a  Proposed  Rule  Ctiange  To 
Expand  the  OCC/CME  Cross-Margin 
Program  to  Market  Professionals  on  a 
Temporary  Basis  Through  Novemt»er 
30, 1993 

I.  Introduction 

On  January  30, 1990.  The  Options 
Clearing  Corporation  ("OCC) 
submitted  a  proposed  rule  change  (SR- 
OCC-90-01)  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  to  expand  the  OCC/Chicago 
Mercantile  Exchange  ("CME")  cross- 
margin  program  to  include  futures  and 
options  positions  held  by  Clearing 
Members  for  certain  market 
professionals.  Notice  of  the  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  February  21. 
1990.*  Two  comment  letters  were 


received.  OCC  amended  the  proposal  on 
June  10. 1991,*  on  October  23, 1991,  and 
on  November  28. 1991."  As  discussed 
below,  the  Conunission  is  approving 
OCC's  proposal  on  a  temporary  basis 
through  November  30. 1993. 

II.  Description 

In  its  present  form,  the  OCC/CME 
cross-margin  program  ("Proprietary 
Cross-Margin  Program")  is  limited  to  the 
cross-margining  of  proprietary 
accounts.*^  OCC's  proposal  expands  the 
program  to  non-proprietary  accounts 
carried  by  participating  Clearing 
Members  on  behalf  of  "Market 
Professionals"  ("Non-Proprietary  Cross- 
Margin  Program").  OCC  defines  a 
"Market  Professional"  as:  (i)  Any 
market  maker,*  specialist,'  or  registered 


'♦  15  U.S.C.  788(bM2). 
••17  CFR  200  30-3(attl2). 
"  15  U.S.C.  78s(b)(l)(lfle8). 
»  Securities  Exchange  Act  Release  No.  27717. 
(February  21. 1990).  55  FR  51365. 


*  OCC  among  other  things,  amended  section 
24(b)  of  Article  VI  of  its  Bylaws  to  provide 
explicitly  that  OCC  had  authority  to  share  with 
CME  information  not  only  about  Qearing  Members 
that  maintain  cross-margin  accounts  but  also  about 
any  "affiliate"  of  the  Clearing  Member  that  is  also  a 
Clearing  Member.  The  deflnition  of  "affiliate" 
would  include  certain  Tertical  relationships, 
whether  direct  or  through  an  intennediate  entity, 
and  would  permit  the  inclusion  of  other 
relationships  where  OCC  and  CME  agree  that  the 
fmancial  condition  of  the  related  Clearing  Member 
could  have  a  material  impact  on  the  financial 
condition  of  the  cross-margining  Clearing  Member. 

♦  On  October  23. 1991.  OCC  filed  revised  versions 
of  the  variouB  non-proprietary  cross-margin 
agreements.  Among  other  modifications,  changes 
were  made  to  the  Amended  and  Restated  Cross- 
Margin  Agreement  ("Agreement")  to:  (1) 
Acknowledge  that  there  are  situations  where  initial 
margin  deposits  can  be  applied  by  OCC  or  CME  to 
meet  the  obligations  of  the  Clearing  Member  rather 
than  be  returnpd  to  the  Clearing  Member  (Section  6. 
paragraphs  (b)  and  (c));  (2)  pro\ide  for  disputed 
transfer  instructions  regarding  daily  settlement 
(Section  7);  (3)  make  dear  that  CKC  and  CME  could 
agree  to  transfer  rather  than  liquidate  contracts 
carried  in  the  non-proprietary  cross-margin 
accounts  of  a  suspended  Clearing  Member  (Section 
8.  paragraph  (a)):  and  (5)  reflect  that  surplus  funds 
from  the  liquidaUon  of  a  proprietary  cross-margin 
account  can  be  applied  to  any  losses  of  either  OCC 
or  CME  arising  from  the  default  of  the  Clearing 
Member  (Section  6,  paragraph  (d)). 

On  November  26, 1991.  OCC  amended  proposed 
Section  l(tttt)  ol  article  i  of  iU  By-laws  to  change,  in 
part,  the  defiiulion  of  Market  Professional  from 
"any  member  of  a  [commodities  clearing 
organization]"  to  "any  CME  member." 

»  For  a  detailed  description  of  the  Proprietary 
Croa*-Margin  Program,  see  Securities  Exchaitge  Act 
Releue  No.  Z7296  (September  26, 1968).  54  FR  41196 
("Proprietary  Cross-MiKgin  Order"). 

•  A  "market  maker"  is  any  member  of  a  national 
securities  exchange  who  is  acting  as  a  market 
maker  in  an  exdiange  transaction  pursuant  to  the 
rules  of  the  exchange.  OCC  By-laws,  article  L 
section  l(u). 

^  A  "specialist"  is  any  member  of  a  national 
securities  exchange  who  is  acting  as  a  specialist,  or 
group  of  members  of  an  exchange  acting  as  a 
specialist  unit,  in  an  exchange  transaction  pursuant 
to  the  rules  of  the  exchange.  OCC  By-laws,  article  1. 
section  l(v). 


trader,^  as  defined  in  OCC's  Rules,  and 
(ii)  any  CME  member  to  the  extent  that 
the  member  is  trading  for  the  member's 
account  and  not  for  others.' 

OCC's  proposal  consists  of  the 
Agreement,  Non-Proprietary  Cross- 
Margin  Account  Agreement  and 
Security  Agreement  for  participating 
Clearing  Members.  Subordination 
Agreement  for  OCC-CME  Cross- 
Margining,  and  conforming  changes  to 
other  OCC  Account  Agreements.  By- 
laws, and  Rules.  OCC's  proposal 
generally  retains  the  structure  and 
mechanics  of  the  Proprietary  Cross- 
Margin  Program.  However,  OCC's 
proposal  to  expand  cross- margining  to 
Market  Professionals  addresses 
concerns  regarding  segregation  and 
liquidation  procedures  under  the 
Commodity  Exchange  Act  ("CEA"),'° 
the  Bankruptcy  Code."  and  the 
Securities  Investor  Protection  Act 
("SIP A")  *'  as  discussed  in  more  detail 
below. 

As  with  OCC's  Proprietary  Cross- 
Margin  Program.  OCC's  Non-Proprietary 
Cross-Margin  Program  would  be 
available  to  OCC  Clearing  Members 
that  carry  the  accounts  of  Market 
Professionals  and  that  are  also  Clearing 
Members  of  the  CME  ("Joint  Clearing 
Members")  or  that  have  affiliates  that 
are  members  of  the  CME  ("Affiliated 
Clearing  Members").  Contracts  eligible 
for  the  Non-Proprietary  Cross-Margin 
Program  are  the  same  as  those  eligible 
for  the  Proprietary  Cross-Margin 
Program.*'  In  addition,  the  procedures 


•  A  "registered  trader"  is  any  member  of  a 
national  securities  exchange  which  is  acting  as  a 
registered  trader  in  an  exchange  transaction 
pursuant  to  the  rules  of  the  exchange  and  a  floor 
trading  activities  plan  filed  with  and  declared 
effective  by  the  Commission.  OCC  By-laws,  article  1. 
section  l(jij). 

»  OCC  By-laws,  article  L  section  l(tttt). 

«•  7  U.S.C  1-28  (1968). 

«« 11  VSJC.  1. et al.  as  amended  (1983). 

"  15  U.SC.  78aaa-78111  (1988). 

' '  OCC  put  and  call  option  contracts  eligible  for 
cross-margining  are: 

1.  sap  100  hidex: 

2.  S&P  500  Index: 

3.  Major  Market  Index: 

4.  New  York  Stock  Exchange  Composite  lnde.\; 

5.  Financial  News  Composite  Index:  and 

6.  Inatitutiaaal  Index. 

CME  contracts  eligible  for  cross-margining  are: 

1.  S&P  500  Iiidex  Futures:  and 

2.  Put  and  call  options  on  the  SftP  500  kidex 
Futures. 

Any  change  in  the  list  of  eligible  contracts  must 
be  filed  with  the  Commission  for  review  under 
Section  19(b)  of  the  Act. 
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trader,^  as  defined  in  OCC's  Rules,  and 
(ii)  any  CME  member  to  the  extent  that 
the  member  is  trading  for  the  member's 
account  and  not  for  others.' 

OCC's  proposal  consists  of  the 
Agreement.  Non-Proprietary  Cross- 
Margin  Account  Agreement  and 
Security  Agreement  for  participating 
Clearing  Members.  Subordination 
Agreement  for  OCC-CME  Cross- 
Margining,  and  conforming  changes  to 
other  (X;C  Account  Agreements.  By- 
laws, and  Rules.  OCC's  proposal 
generally  retains  the  structure  and 
mechanics  of  the  Proprietary  Cross- 
Margin  Program.  However,  OCC's 
proposal  to  expand  cross-margining  to 
Market  Professionals  addresses 
concerns  regarding  segregation  and 
liquidation  procedures  under  the 
Commodity  Exchange  Act  ("CEA"),'° 
the  Bankruptcy  Code,"  and  the 
Securities  Investor  Protection  Act 
("SIP A**)  '*  as  discussed  in  more  detail 
below. 

As  with  OCC's  Proprietary  Cross- 
Margin  Program.  OCC's  Non-Proprietary 
Cross-Margin  Program  would  be 
available  to  OCC  Clearing  Members 
that  carry  the  accounts  of  Market 
Professionals  and  that  are  also  Clearing 
Members  of  the  CME  ("Joint  Clearing 
Members")  or  that  have  affiliates  that 
are  members  of  the  CME  ("Affiliated 
Clearing  Members").  Contracts  eligible 
for  the  Non-Proprietary  Cross-Margin 
Program  are  the  same  as  those  eligible 
for  the  Proprietary  Cross-Margin 
Program.*'  In  addition,  the  procedures 


•  A  "registered  trader"  is  any  member  of  a 
national  secohties  exchange  which  is  acting  as  a 
registered  trader  in  an  exchange  transaction 
pursuant  to  the  rules  of  the  exchange  and  a  floor 
trading  activities  plan  filed  with  and  declared 
effective  by  the  Commission.  OCC  By-laws,  article  1, 
section  l(jij). 

•  OCC  By-laws,  article  L  section  l(tttt). 
">  7  U.S.C  1-28  (1988). 

' '  11  U.SX;.  1.  el  al..  as  amended  (1983). 
"  15  U.SC.  7Baaa-78111  (1988). 
' '  OCC  put  and  call  option  conU-acIs  eligible  for 
cross-margining  are: 

1.  sap  100  Index: 

2.  S&P  500  Index: 

3.  Major  Market  Index: 

4.  New  York  Stock  Exchange  Composite  Index: 

5.  Financial  News  Composite  Index:  and 

6.  Inatitutioaal  Index. 

CME  contracts  eligible  for  cross-margining  are: 

1.  S&P  SCO  Index  Futures:  and 

2.  Put  and  call  options  oo  llw  SftP  500  Index 
Futurem. 

Any  change  in  the  list  of  eligible  contracts  must 
be  filed  with  the  Commission  for  review  under 
Section  19(b)  of  the  Act. 


for  margin  and  premium  settlements 
remain  substantially  the  same  '*  except 
that  positions  held  for  market 
professionals  must  be  maintained  in  an 
independent  market-maker  cross-margin 
account  which  will  be  distinct  from  the 
proprietary  cross-margin  account. 
OCC's  proposal  to  extend  cross- 
margining  to  Market  Professionals 
modifies  the  Proprietary  Cross-Margin 
Program  to  accommodate  certain  CEA 
segregation  requirements  and  to  avoid 
conflicting  distribution  schemes  in  the 
event  of  a  Clearing  Member  liquidation. 
Pursuant  to  CEA  requirements,  the 
property  of  customers  must  be 
segregated  from  the  proprietary  property 
of  a  futures  commission  merchant 
("FCM").i»  Because  Market 
Professionals  are  considered 
"customers"  under  Commodity  Futures 
Trading  Commission  ("CFTC") 
regulations.'*  their  cross-margined 


"To  participate  in  cross-margining,  eligible 
OCC/CME  Clearing  Members  must  establish  cross- 
margining  accounts  at  t>oth  OCC  and  CME.  Each 
Joint  Clearing  Member  and  each  pair  of  AfHIiated 
Clearing  Members  must  designate  either  OCC  or 
CME  as  its  Designated  Clearing  Organization 
("DCO ").  The  DCO  will  provide  each  Joint  Clearing 
Member  and  Affiliated  Clearing  Member  with  a 
daily  margin  and  settlement  report  and  will  perform 
settlement  functions  on  behalf  of  itself  and  the  other 
clearing  organization  in  connection  with  the  cross- 
margin  accounts.  For  a  more  extensive  description 
of  the  cross-margining  system,  see  Proprietary 
Cross-Margin  Order. 

Settlement  will  occur  on  a  daily  basis  through  a 
joint  OCC-CME  settlement  account.  OCC  and  CME 
will  exchange  reports  on  positions  and  settlements 
prior  to  the  opening  of  the  markets  on  each  business 
day.  After  they  exchange  reports  of  positions,  OCC 
and  CME  will  calculate  the  members'  margin 
requirements.  The  DCO  for  each  Joint  Clearing 
Member  or  pair  of  Affiliated  Clearing  Members  will 
then  issue  a  report  stating  the  margin  requirements 
and  the  netted  settlement  obligations.  Id.  at  41198. 

"7  U.S.C.  6d(2)  (1988). 

■*  For  the  purposes  of  determining  whether  a 
person  is  a  "customer"  of  an  FCM.  CFTC  Regulation 
i  1.3(k)  (17  CFR  1.3(k)  (1991))  provides  that  the 
owner  or  holder  of  a  "proprietary  account"  is  not  a 
customer  of  an  FCM  within  the  meaning  of  section 
4d(2)  of  the  CEA  (7  U.S.C.  6d(2)  (1988))  and  the  rules 
and  regulations  thereunder.  CFTC  Regulation 
1 1.3(y)  (17  CFR  1.3(y)  (1991))  defines  a  "proprietary 
account"  as  one  of  which  at  least  10%  or  more  is 
owned  by  one  of  the  following  persons:  (1)  The  FCM 
itself:  (2)  a  general  partner  of  the  FCM:  (3)  a  limited 
or  special  partner  but  only  if  his  duties  include 
management  of  the  partnership,  handling  of 
customer  trades  or  funds,  recordkeeping  of 
customer  trades  or  funds,  or  execution  of  the  FCM's 
checks  or  drafts;  (4)  an  officer,  director,  or  owner  of 
10%  or  more  of  the  capital  stock  of  a  corporate  FCM: 
(5)  an  employee  having  the  duties  of  the  nature 
described  above  for  limited  or  special  partners:  (6)  a 
spouse  or  minor  dependent  living  in  the  same 
household  as  any  of  the  foregoing:  (7)  a  controlling 
business  affiliate  of  the  FCM:  or  (8)  a  business 
affiliate  controlled  by  or  under  common  control 
with  the  FCM.  All  other  persons,  including  Market 
Professionals  not  falling  within  CFTC  Regulation 
i  1.3(y)  (17  CFR  1.3(y)  (1991)).  are  deemed  to  be 
customers  of  the  PCM. 


positions  and  all  property  relating 
thereto  must  be  segregated  from  the 
cross-margined  positions  and  property 
of  the  Clearing  Member  who  carries 
their  accounts. 

Under  the  proposal,  each  Clearing 
Member  electing  to  participate  in  the 
Non-Proprietary  Cross-Margin  Program 
must  execute  a  Non-Proprietary  Cross- 
Margin  Agreement  and  Security 
Agreement  and  must  establish  a 
separate  cross-margin  account  for  the 
benefit  of  the  Market  Professionals  for 
whom  it  carries  cross-margined 
positions  ("Non-Proprietary  Cross- 
Margin  Account").  Clearing  Members 
that  establish  Non-Proprietary  Cross- 
Margin  Accounts  must  also  obtain  the 
consent  of  each  Market  Professional 
whose  cross-margined  positions  are 
carried  in  such  account  to  the 
commingling  of  the  Market 
Professional's  assets  with  those  of  other 
electing  Market  Professionals.'^ 
Moreover,  because  section  4d(2)  of  the 
CEA  '*  prohibits  commingling  futures 
and  securities  in  the  absence  of  a  CFTC 
rule,  regulation,  or  order  to  the  contrary, 
the  CFTC  today  has  issued  an  order 
("CFTC  Order")  '»  that  will  allow,  under 
certain  conditions.  Clearing  Members  to 
commingle  money,  securities,  and 
property  received  by  a  Clearing  Member 
to  margin,  guarantee,  or  secure  non- 
proprietary cross-margin  options  and 
futures  contracts.'" 


"  Pursuant  to  section  4d(2)  of  the  CEA.  for 
convenience  an  FCM  may  commingle  and  deposit 
customer  money,  securities,  and  property  in  the 
same  account  at  a  bank,  trust  company,  or  clearing 
organization.  7  U.S.C.  ad(2)  (1988).  The  funds  and 
profits  of  one  customer,  however,  may  not  be  used 
to  margin,  guarantee,  or  settle  the  trades  of  another 
customer.  17  CFR  1.22  (1991). 

'•  7  U.S.C.  6d(2)  (1988). 

••  CFTC  Order  (November  26. 1991).  56  FR 


«•  CFTC  Regulations  1.20(a).  1.22.  and  1.24  (17 
CFR  1.20(8).  1.22.  and  1.24  |1991])  prohibit  the 
commingling  of  customer  futures  funds  with 
customer  non-futures  funds.  The  CFTC  Order 
modifies  those  restrictions  on  the  following 
conditions: 

(1)  Each  participating  Clearing  Member  and 
Market  Professional  execute  all  necessary  Non- 
Proprietary  Cross-Margin  agreements: 

(2)  Each  participating  Clearing  Member 
separately  account  for  pro(>erty  maintained  in  Non- 
Proprietary  Cross-Margin  Accounts  and  not 
commingle  such  property  with  money,  securities, 
and  property  maintained  in  any  non-cross-margin 
accounts  or  proprietary  cross-margin  accounts: 

(3)  Each  participating  Clearing  Member  provide 
the  CFTC  %vith  access  to  its  books  and  records  with 
respect  to  Non-Proprietary  Cross-Margin  Accounts 
and  positions: 

(4)  Each  participating  Clearing  Member  include 
all  cross-margin  property  received  from 
participating  Market  Professionals  to  margin, 
guarantee,  or  secure  commodity  transactions  or 
securities  options  transactions,  or  accruing  to  such 
participating  Market  Professionals  as  a  result  of 
such  transactions,  when  calculating  segregation 
requirements  for  purposes  of  section  4d  of  the  CEA: 


OCC  also  has  established  certain 
procedures  to  facilitate  the  segregation 
of  the  money,  securities,  and  other 
property  deposited  or  received  by 
Clearing  Members  regarding  their  non- 
proprietary cross-margin  activity  from 
the  securities,  money,  and  other 
property  deposited  or  received  regarding 
their  proprietary  cross-margin  activity. 
For  example,  each  Clearing  Member 
must  establish  separate  bank  accounts 
for  the  purpose  of  making  daily  money 


(5)  Each  participating  Clearing  Member  compute 
total  segregation  requirements  under  section  4d  of 
the  CEA  and  CFTC  Regulation  1.32  (17  CFR  1.32 
(1991))  by  calculating  separately  the  requirements 
for  cross-margin  accounts  and  non<ross-margin 
accounts  without  using  any  net  liquidation  equity  in 
one  account  to  reduce  a  deficit  in  the  other. 

(6)  Each  participating  Clearing  Member  designate 
Non-Propnctary  Cross-Margin  Accounts  and  Non- 
Proprietary  Cross-Margin  positions  as  such  in  its 
books  and  records  and  in  the  account  statements 
sent  to  participating  Market  Professionals: 

(7)  Each  participating  Clearing  Member  calculate 
and  collect  the  margin  requirements  for  each  Non- 
Proprietary  Cross-Margin  Account  separately  from 
the  margin  requirements  for  other  accounts. 
Including  proprietary  cross-margin  accounts:  collect 
any  margin  required  with  respect  to  Non- 
Proprietar>'  Cross-Margin  Accounts  separately 
without  applying  any  margin  in  any  such  account  to 
satisfy  a  margin  requirement  in  any  proprietary 
account  or  any  non-cross-margin  customer  account 
and  without  applying  any  margin  in  a  non-cross- 
margin  customer  account  to  satisfy  a  margin 
requirement  in  any  proprietary  account  or  any  Non- 
Proprietary  Cross-Margin  Account:  and  maintain  all 
cross-margin  property  received  from  participating 
Market  Professionals  to  margin,  guarantee,  or 
secure  commodity  transactions  or  securities  options 
transactions  that  are  effected  for  Non-Proprietary 
Cross-Margin  Accounts  or  held  in  such  accounts, 
and  all  accruals  resulting  from  such  transactions, 
separately  from  money,  securities,  and  property 
received  to  margin,  guarantee,  or  secure  commodity 
transactions  or  securities  options  transactions  that 
are  effected  for  or  held  in  any  proprietary  account 
or  any  non-cross-margin  customer  account  and 
related  accruals:  and 

(8)  Each  participating  Clearing  Member  satisfy 
any  deficiency  in  a  Non-Proprietary  Cross-Margin 
Account  without  recourse  to  non-cross-margin 
segregated  funds. 

The  CFTC  Order,  however,  allows  Clearing 
Members  to  commingle  cross-margin  property 
maintained  in  respect  of  the  Non-Proprietary  Cross- 
Margin  Program  with  money,  securities,  and 
property  maintained  in  respect  of  other  non- 
proprietary cross-margin  programs  between  OCC 
and  other  commodity  clearing  organizations  or 
between  CME  and  other  commodity  clearing 
organizations  approved  by  the  CFTC.  and  may 
apply  such  commingled  money,  securities,  and 
property  to  meet  its  obligations  to  a  commodity  or 
options  clearing  organization  arisir\g  from  trades  or 
positions  held  in  its  Non-Proprietary  Cross-Margin 
Account  established  pursuant  to  one  or  more  such 
cross-margin  programs.  Such  commingling  is 
permitted  only  if  the  participating  Clearing  Member 
(1)  Separately  identifies  and  accounts  for  the 
money,  securities,  and  property  held  pursuant  to 
each  of  the  non-proprietary  cross-margin  programs 
separately  from  property  held  in  other  non- 
proprietary cross-margin  accounts:  and  (2) 
separately  calculates  the  margin  requirements  for 
each  non-proprietary  cross-margin  program,  treating 
each  position  as  being  held  pursuant  to  only  one 
such  arrangement. 
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settlement  of  its  proprietary  cross- 
margin  activity  and  of  its  non- 
proprietary cross-margin  activities.  In 
addition.  OCC  and  CME  will  establish 
and  use  two  separate  joint  bank 
accounts,  one  for  paying  and  collecting 
cash  margin  and  money  settlement 
amounts  resulting  from  Clearing 
Members"  proprietary  cross-margin 
activities  and  one  for  paying  and 
collecting  cash  margin  and  money 
settlement  amounts  resulting  from 
Clearing  Members'  non-proprietary 
cross-margin  activity.  OCC  will  not 
pennit  the  netting  of  obligations  arising 
out  of  a  Clearing  Member's  proprietary 
cross-margin  activity  with  those  arising 
out  of  its  non-proprietary  cross-margin 
activity. 

OCC  also  has  taken  steps  to  assure 
the  segregation  of  United  States 
Treasury  securities  and  common  stocks 
that  are  deposited  with  OCC.  CME,  or 
their  agents  to  satisfy  margin 
requirements  in  Non-Proprietary  Cross- 
Margin  Accounts  and  proprietary  cross- 
margin  accounts.  For  example.  OCC  and 
CME  will  estabhsh  and  use  two 
separate  joint  accounts,  one  for 
proprietary  cross-margin  activity  and 
one  for  non-proprietary  cross-margin 
activity,  to  hold  United  States  Treasury 
securities  deposited  as  margin  by 
Clearing  Members.  In  addition,  common 
stock  deposited  as  margin  for  Clearing 
Member's  non-proprietary  cross-margin 
activity  will  be  held  at  The  Depository 
Trust  Company  in  an  account  which  is 
designated  as  containing  segregated 
customer  assets. 

OCC's  proposal  also  modifies  the 
Proprietary  Cross-Margin  Program  to 
address  the  potential  for  conflict 
between  SIPA  * '  and  the  corresponding 
CFTC  bankruptcy  regulations  ^^  in  the 
event  of  the  hquidation  and  distribution 
of  the  property  and  funds  of  an  OCC 
Clearing  Member  who  is  a  registered 
broker-dealer.^'  To  establish  uniform 
results  in  the  event  of  the  liquidation  of 
a  broker-dealer  Clearing  Member  under 
SIPA.  OCC  will  require  each  Market 
Professional  electing  to  participate  in 
the  Non-Proprietary  Cross-Margin 
Program  to  agree  that  in  the  event  of  the 


bankruptcy  or  liquidation  of  the 
Clearing  Member  that  carries  its  cross- 
margined  positions,  the  Market 
Professional  will  subordinate  its  cross- 
margin  related  claims  to  the  claims  of 
the  Clearing  Member's  non-cross- 
margining  customers.'*  Similarly,  each 
participating  Market  Professional  must 
acknowledge  that  all  of  the  assets 
carried  in  a  Clearing  Member's  Non- 
Proprietary  Cross-Margin  Account  on 
the  Market  Professional's  behalf  will  not 
be  deemed  "customer  property"  for  the 
purposes  of  SIPA  or  give  rise  to  any 
claim  thereunder.  This  means  in  the 
event  of  a  Clearing  Member  bankruptcy 
all  claims  to  assets  in  cross-margining 
accounts  are  to  be  determined  under 
subchapter  IV  of  the  Bankruptcy 
Code  »»  and  applicable  CFTC 
regulations.**  In  addition,  each  of  these 
measures  reduces  the  possibility  that 
the  assets  in  a  Clearing  Member's  Non- 
Proprietary  Cross-Margin  Account  will 
be  subject  to  two  potentially  conflicting 
schemes  of  distribution.*'' 

In  the  event  of  a  Clearing  Member 
default.  OCC/CME  will  follow  the  same 
remedies  as  outlined  in  the  Proprietary 
Cross-Margin  Order  to  liquidate  the 
proprietary  and  non-proprietary  cross- 
margin  accounts.  Any  deficit  in  the  Non- 
Proprietary  Cross-Margin  Account 
would  be  offset  against  any  credit  in  the 
proprietary  cross-margin  account.  Non- 
cross-margin  accounts  at  OCC/CME 
would  be  liquidated  or  transferred 
pursuant  to  OCC  or  CME  procedures  as 
they  exist  today.*"  OCC  and  CME  will 


*•  15  U.S.C  TBaaB-TSlll  (1988). 

»»  17  CFR  190.01-10  (1991). 

"  Most  Market  Professionals,  as  registered 
broker-dealers  or  "specialists"  in  their  own  right, 
wouid  not  be  "customen"  within  the  meaning  of 
SIPA  or  Rule  15c3-3  under  the  Act  (17  CFR 
24ai5c3-3  (1991)).  Some  commodity  clearing 
corporation  members  trading  in  OCC  issued  options 
for  their  own  account  could  be  deemed  "customers" 
under  either  SJPA  or  Rule  15c3-3  if  those  positions 
are  carried  on  the  books  of  broker-dealers.  Both 
types  of  market  professionals,  however,  will  be 
required  to  agree,  as  stated  above,  to  subordinate 
their  claims  in  a  clearing  member  broker-dealer 
insolvency  to  the  claims  of  other  customers. 


"  Under  SIPA.  the  Securities  Investor  Protection 
Corporation  ("SIPC")  satisfies  the  claims  of 
"customers"  against  Insolvent  broker-dealers  up  to 
predetermined  limits.  15  U.S.C  78fff-3  (1988).  Under 
SIPA.  however,  the  term  "customer"  does  not 
include  any  person  to  the  extent  that  such  person 
has  a  claim  for  cash  or  securities  which,  by 
agreement  is  subordinated  to  the  claims  of  any  or 
all  creditors  of  the  debtor.  15  U  S.C.  78111(2KB) 
(1968).  Because  a  Market  Professional  will  be 
required  to  subordinate  its  cross-margin  related 
claims  against  a  Qeanng  Member  to  those  of  the 
Clearing  Member's  non-cro«»-margining  oistomers, 
it  %vill  not  f«U  witliin  the  protection  afforded  by 
SffA.  Letter  from  Michael  E.  Don.  Deputy  General 
Counsel.  SIPC  to  Ross  PazzoL  AttoiT«y  Adviser, 
Division  of  Market  Regulation  ("Dtvuioa"), 
Commission  duly  18,  ino). 
"  11  U.S.C  7B1-7W  (-MM). 
»•  17  era  l«.<n-10  (19B1). 
"  Currently.  48  of  OCCs  143  Clearing  Members 
are  also  registered  as  FCMs. 

«•  Pursuant  to  OCC  Rule  1104(a).  "(Ulpon  the 
suspension  of  a  Clearing  Member.  (OCC)  shall 
promptly  convert  to  cash,  in  the  most  orderiy 
manner  practicable,  all  margins  deposited  with 
[OCC]  by  such  Oearing  Member  in  all  accounts     . 
and  all  of  such  Clearing  Member's  contributions  to 
the  Clearing  Fund  *  *  *."  For  a  detailed 
explanatioo  of  OCC  suspension  and  liquidation 
procedures,  see  OCC  Rules  1101-1110. 


not  offset  a  credit  in  the  Non-Proprietary 
Cross-Margin  Account  with  a  deficit  in 
the  proprietary  cross-margin  account  or 
with  any  other  account  OCC  or  CME 
maintains  for  the  defaulting  Clearing 
Member.  Thus,  any  surplus  in  the  Non- 
Proprietary  Cross-Margin  Account  will 
be  returned  to  the  Clearing  Member  or 
its  representative. 

In  the  event  of  a  Clearing  Member 
bankruptcy.  OCC  and  CME  will  be 
exempt  from  the  automatic  stay  and  will 
be  permitted  to  liquidate  any  assets  held 
for  the  insolvent  Clearing  Member.** 
Subject  to  the  Umitations  discussed 
above  concerning  the  treatment  of 
customer  and  non-lien  property,  OCC 
and  CME  will  be  permitted  to  offset 
those  assets  against  the  Clearing 
Member's  liabdities  to  the  respective 
organizations.  The  process  for  and 
limitations  on  the  liquidation  and  offset 
in  accounts  held  by  an  insolvent 
Clearing  Member  is  the  same  as  the 
process  and  limitations  described  for  a 
defaulting  Clearing  Member.  The  assets 
of  the  Clearing  Member  held  in  the  Non- 
Proprietary  Cross-Margin  Account 
therefore  will  be  set-off  only  against 
related  non-proprietary  cross-margining 
liabilities.  Any  assets  remaining  after 
such  a  set-off  will  be  transferred  to  the 
bankruptcy  trustee  for  administration 
and  distribution.*" 

If  a  Joint  Clearing  Member  becomes 
insolvent.  SIPC  may  and  probably  will 
have  the  power  to  file  for  a  protective 
decree  under  SIPA.*>  SIPC  will  then 
appoint  a  trustee  charged  with 
liquidating  the  bankrupt  estate, 
consistent  with  SIPA  and  SIPC  by- 
laws.** Under  SIPA,  the  trustee  must 
administer  the  assets  of  the  Joint 
Clearing  Member  held  as  a  commodity 
broker  in  accordance  with  the 
Bankruptcy  Code's  commodity  broker 
liquidation  requirements  **  and 
applicable  CFTC  regulations.**  Even  if 


»»  11  \}S.C  3&2(bK6(  (1988). 

'"  In  the  situatioa  where  an  AfTiliated  Clearing 
Member  becomes  msoivent  the  Non-Proprietary 
Cross-Margin  Account  assets  will  be  set-off  against 
related  liabilities  in  the  accoonL  If  the  insolvent 
Affiliated  Clearing  Member  is  a  broker-dealer.  OCC 
would  perform  the  appropriate  set-off.  if  tiie 
Clearing  Member  were  an  FCM.  CME  would 
perform  the  set-oK. 

»» 11  U.S.C  742  (1968).  15  U.&C.  78aa»-78111 
(1986). 

"  11  U5.C  742  (1988). 

"  Subchapter  IV.  chapter  seven,  of  the 
Bankruptcy  Code.  11  U.&C  761-766  (1986). 

**  As  explained  below,  the  Commission,  the 
CFTC  and  SIPC,  have  reviewed  and  concur  in 
OCC's  and  CMFs  analj-ses  of  what  will  happen  in 
the  event  of  a  Clearing  Member  default  or 
insolvency  and  the  legal  basis  for  these  conclusions. 

15  U.S.C.  7«fIT-l(b)  (1988)  states  in  part 
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not  offset  a  credit  in  the  Non-Proprietary 
Cross-Margin  Account  with  a  deficit  in 
the  proprietary  cross-margin  account  or 
with  any  other  account  OCC  or  CME 
maintains  for  the  defaulting  Clearing 
Member.  Thus,  any  surplus  in  the  Non- 
Proprietary  Cross-Margin  Account  will 
be  returned  to  the  Clearing  Member  or 
its  representative. 

In  the  event  of  a  Clearing  Member 
bankruptcy.  OCC  and  CME  will  be 
exempt  from  the  automatic  stay  and  will 
be  permitted  to  liquidate  any  assets  held 
for  the  insolvent  Clearing  Member.*' 
Subject  to  the  limitations  discussed 
above  concerning  the  treatment  of 
customer  and  non-lien  property.  OCC 
and  CME  will  be  permitted  to  offset 
those  assets  against  the  Clearing 
Member's  liabilities  to  the  respective 
organizations.  The  process  for  and 
limitations  on  the  liquidation  and  offset 
in  accounts  held  by  an  insolvent 
Clearing  Member  is  the  same  as  the 
process  and  limitations  described  for  a 
defaulting  Clearing  Member.  The  assets 
of  the  Clearing  Member  held  in  the  Non- 
Proprietary  Cross-Margin  Account 
therefore  will  be  set-off  only  against 
related  non-proprietary  cross-margining 
liabilities.  Any  assets  remaining  after 
such  a  set-off  will  be  transferred  to  the 
bankruptcy  trustee  for  administration 
and  distribution.*" 

If  a  Joint  Clearing  Member  becomes 
insolvent,  SIPC  may  and  probably  will 
have  the  power  to  file  for  a  protective 
decree  under  SIPA.'>  SIPC  will  then 
appoint  a  trustee  charged  with 
liquidating  the  bankrupt  estate, 
consistent  witii  SIPA  and  SIPC  by- 
laws.'* Under  SIPA.  the  trustee  must 
administer  the  assets  of  the  Joint 
Clearing  Member  held  as  a  commodity 
broker  in  accordance  with  the 
Bankruptcy  Code's  commodity  broker 
liquidation  requirements  *'  and 
applicable  CFTC  regulations.'*  Even  if 


«•  11  VS.C.  362(bK8l  (1988). 

**  in  the  sitvatkw  where  an  Affiliated  Clearing 
Member  becomes  insolvent  the  Non-Proprietary 
Crose-Marj^ji  Account  assets  will  be  set-off  against 
related  liabilities  in  the  accoonL  If  the  insolvent 
Affiliated  Clearing  Member  is  a  broker-dealer.  OCC 
would  perform  the  appropriate  set-off.  if  the 
Clearing  Member  were  an  FCM.  CME  would 
perform  the  set-oK. 

»'  11  U.S.C  742  (1988).  15  VS.C.  78aaa-78111 
(1988). 

"  11  VS.C.  742  (1988). 

"  Subchapter  IV.  (iiapter  seven,  of  the 
Bankruptcy  Code.  11  U.&C  761-788  (1988). 

*•  As  e^ained  below,  the  Commission,  the 
CFTC  and  SIPC.  have  reviewed  and  concur  in 
OCC's  and  CMFs  analyses  of  wrhat  will  happen  in 
the  event  of  a  Clearing  Member  default  or 
insoWency  and  the  legal  basis  for  these  conclusions. 

15 U.SC. 78rff-l(b)  (1988)  states  in  part 

Cootinned 


Federal  Register  /  Vol  56,  No.  232  /  Tuesday.  December  3,  1991  /  Notices 


61461 


Sirc  does  not  exercise  its  power  to  seek 
appointment  of  a  trustee  and  SIPA  does 
not  apply  to  the  liquidation,  it  is  the 
intended  result  that  Market  Professional 
claims  to  assets  in  the  Non-Proprietary 
Cross-Margin  Account  be  determined  in 
accordance  with  the  Bankruptcy  Code's 
commodity  broker  liquidation 
requirements  '*  and  applicable  CFTC 
regulations. 

Generally,  ap(>licable  sections  of  the 
Bankruptcy  Code  and  CFTC 
regulations  **  provide  for  the  trustee  to 
distribute  prorata  customer  property  ^' 
among  customers  '•  according  to 
account  cla*-^  and  generally  give  priority 
to  customer  L-^.ms  over  all  others, 
except  those  dealing  with  the 
administration  of  the  bankrupt  estate." 
Also,  assuming  the  trustee  do<>s  not 
transfer  customer  accounts  to  another 
firm  and  determines  to  liquidate 
customer  accounts,  the  trustee  will 
distribute  customer  property  and  estate 
assets  to  the  claimants.  Of  course,  to  the 
extent  customer  property  is  insufficient 
to  satisfy  customer  claims,  the  trustee 


To  the  extent  consistent  with  the  provisions  of 
this  Act  or  as  otherwise  ordered  by  the  court  a 
trustee  shall  be  subject  to  the  same  duties  as  a 
trustee  in  a  case  under  chapter  7  of  title  11  of  the 
United  States  Code,  including,  if  the  debtor  is  a 
commodity  broker,  as  defined  under  section  101  of 
such  title,  the  duties  specified  in  subchapter  IV  of 
such  chapter  7. 

Al  this  time,  the  Commission  is  not  aware  of  any 
such  inconsisteacies  between  the  provisions  of 
SIPA  and  the  Bankruptcy  Code.  Moreover,  the 
Commission  understands  thai  the  Market 
Transactions  Advisory  Committee  (Sse  Securities 
Exchange  Act  Release  No.  29801  (October  9. 1991). 
56  FR  52080)  will  be  asked  to  explore  if  any 
inconsistencies  exist  and.  if  so.  how  they  should  be 
addressed. 

"  Subchapter  IV.  chapter  seven,  of  the 
Bankniptcy  Code.  11  U.S.C.  761-786  (1988) 

'•  11  U.S.C  761-766  (1988)  and  17  CFR  190.01-10 
(1991). 

*'  The  Bankruptcy  Code  defines  customer 
property  to  include  "cash,  a  security,  or  other 
property,  or  proceeds  of  such  cash,  security  or 
property,  received,  acquired,  or  held  by  or  for  the 
account  of  the  (commodity  broker),  from  or  for  the 
accoant  of  a  customer  *  *  '  ."  11  U.S.C  761(10) 
(1988). 

"  The  Bankruptcy  Code  defines  a  "customer"  of 
an  Insolvent  commodity  Ijroker  to  include  an: 

(i)  Entity  for  or  with  whom  the  (commodity 
broker)  deals  and  that  holds  a  claim  against  the 
(commodity  broker)  on  account  of  a  commodity 
contract  made,  received,  acquired,  or  held  by  or 
through  the  (commodity  broker)  in  the  ordinary 
course  of  the  (commodity  broker's)  business  as  a 
(oonunodity  broker)  from  or  for  the  commodity 
futures  account  of  such  entity:  or 

(ii)  Entity  tha4  holds  a  claim  against  the 
(commodity  broker)  arising  out  of. 

(I)  The  making,  liquidation,  or  change  in  the  value 
of  a  commodity  contract  of  a  kind  specified  in 
clause  (!)  of  this  subparagraph: 

(II)  a  deposit  or  payment  of  cash,  a  security,  or 
other  property  with  the  debtor  for  the  purpose  of 
making  or  margining  such  a  commodity  contract  or 

(III)  the  making  or  taking  of  delivery  on  such  a 
coowiodity  contract  11  U.&C  789(9)  (1988). 

"  11  U.S.C  786(h)  (1988). 


will  use  estate  assets  and,  if  necessary, 
proceeds  from  the  Non-Proprietary 
Cross-Margin  Account  to  pay  customer 
claims  before  paying  a  distribution  to 
the  Market  Professionals  claiming  cross- 
margin  assets. 

III.  Comments 

The  Commission  received  two  comment 
letters  fix>m  OCC  Clearing  Members  on 
OCC's  proposal.*"  In  general,  the 
commentators  expressed  support  for  the 
proposal.  Ooe  coounent  letter  emphasized 
that  OCC's  proposal  would  assist  the 
responding  firm  in  managing  its  cash  flow  by 
lowering  Ae  firm's  initial  margin 
requirements  for  neutral  or  hedged  positions. 
The  other  comment  letter  stated  that  the 
proposal  would  benefit  Market  Professionals 
by  reducing  their  liquidity  concerns  during 
periods  of  market  stress. 

TV.  Discussion 

After  the  October  1987  market  break, 
a  number  of  reports  were  written  by 
market  regulators,  special  committees, 
and  others  in  an  effort  to  provide  a 
comprehensive  view  of  the  events  and 
activities  surrounding  the  market  break. 
Perhaps  the  single  most  significant 
conclusion,  common  to  most  if  not  all 
the  reports,  was  the  recognition  that 
ostensibly  different  markets  that  trade 
economically  equivalent  products 
operate  as  a  single  market.**  The  Brady 
Report  Stated: 

Analysis  of  the  market  behavior  during  the 
crucial  days  in  mid-October  makes  clear  an 
important  conclusion.  From  an  economic 
viewpoint,  what  have  been  traditionally  seen 
as  separate  markets — the  markets  for  stocks, 
stock  index  futures,  and  stock  options — are  in 
fact  one  market.  Under  ordinary 
circumstances  these  marketplaces  move 
sympathetically,  linked  by  a  number  of 
forces.** 

Although  the  stock,  stock-index 
options,  and  stock  index  futures  markets 
are  integrally  related,  the  clearance  and 
settlement  mechanisms  associated  with 
these  markets  are  separate  and  distinct. 
For  example,  all  stock  transactions  are 
cleared  through  three  interfaced  clearing 
organizations.  The  National  Securities 
Clearing  Corporation  clears 
approximately  95%  of  all  stock 


*"  letter  from  Douglas  J.  Engmann.  President 
Sage  Clearing,  to  Secretary.  Commission  (April  14. 
1990)  and  letter  from  Carl  H.  Hewritt.  General 
Counsel.  Spear.  i.eeds  &  Kellogg,  to  Secretary. 
Commission  (May  4. 1990). 

♦'  U.S.  Securities  and  Exchange  Commission. 
Division  of  Market  Regulatioa  The  October  1987 
Market  Break  ("SEC  Report")  (February  1968).  at  3- 
1  to  J-9:  Report  of  the  Presidential  Task  Force  on 
Market  Mechanisms  ("Brady  Report")  (January 
1968).  at  55-57;  and  CFTC.  Division  of  Economic 
Aaalysis  and  Division  of  Trading  and  Markets. 
Final  Report  on  Stock  Index  Futures  and  Cash 
Market  Activity  During  October  1987  (January  1988). 
at  138. 

*'  Brady  Report  at  55. 


transactions.  Clearing  facilities  for 
exchange-traded  options  are  centralized 
at  OCC.  Although  the  vast  majority  of 
the  volume  of  stock  index  futures  is 
traded  and  cleared  at  CME.  stock  index 
futures  also  are  traded  and  cleared  at 
three  other  futures  exchanges  and  are 
cleared  through  those  futures  exchanges' 
related  clearing  entities. 

A  consequence  of  the  fragmentation  in 
clearing  and  settlement  systems  is  that 
no  single  clearing  entity  has  an 
overview  of  the  total  market  exposure  of 
Clearing  Members  who  participate  in 
two  or  more  markets  simultaneously.*' 
While  an  overall  position  may  be 
relatively  neutral  in  terms  of  profit  or 
loss,  a  market  participant  might  be 
required  to  meet  immediately  additional 
margin  calls  resulting  from  losses  in  one 
market  even  though  it  has  offsetting 
profits  in  another.  This  segmented 
system  affects  banks  as  well  by 
increasing  liquidity  demands  of 
customers  who  cannot  use  profits  in  one 
market  as  collateral  for  transactions  in 
another.  As  the  Brady  Report  noted: 

In  the  current  system,  margin  flows  are 
based  on  intramarket  positions,  and  the 
timing  of  margin  flows  differs  across 
clearinghouses.  For  the  sort  of  inlermarket 
transactions  which  are  the  mainstay  of  these 
markets,  funds  must  l>e  shuttled  from 
clearinghouse  lo  clearingbouse  in  the  margin 
settlement  process  This  process  creates 
imbalances  in  financing  needs  and  increases 
demand  for  bank  credit.** 

Accordingly,  the  Brady  Report 
recommended  that  cross-margining  be 
allowed  because  market  participants 
with  an  investment  in  futures  should  be 
allowed  to  receive  credit  for  a  hedged 
investment  in  stocks  or  options.**  The 
President's  Working  Group  on  Financial 
Markets  came  to  the  same  conclusion 
and  recommended  that  the  securities, 
futures,  and  banking  industries 
participate  in  pursuing  initiatives,  such 
as  cross-margining,  to  reduce  cash  flow 
stress  during  periods  of  market 
volatility.** 

In  the  Proprietary  Cross-Margin 
Order,  the  Commission  set  forth  its 
reasons  for  approving  the  OCC/CME 
Proprietary  Cross-Margin  Program.** 
Those  reasons  included:  (1)  Increased 
safety  and  reliability  of  clearance  and 
settlement  systems  for  commodity 
clearing  organizations  by  providing  the 


*»  Although  48  of  OCC's  143  Cleanng  Members 
are  registered  as  both  a  broker ^lealer  and  an  FCM. 
moat  of  the  48  conduct  little  if  any  futures  trading. 
Generally  these  dually  registered  firms  condtict 
their  futures  transactions  through  an  affiliate. 

♦♦  Brady  Report  at  64 

*»  Brady  Report  at  tS-M. 

'•  hitenm  Report  of  the  Working  Group  on 
Financial  Markets,  at  8  (May  1988) 

*'  Proprietary  Cross-Margin  Order,  supm  note  ISj. 
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CME  with  a  perfected  security  interest 
in  OCC  options  in  cross-margin 
accounts;  *^  (2)  the  possibility  of 
significant  reductions  in  Clearing 
Members'  cash  flow  requirements  during 
routine  and  volatile  markets;  (3)  the 
adoption  of  adequate  OCC/CME 
procedures  to  address  the  risk  of  price 
divergence  between  the  options  and 
futures  legs  of  intermarket  hedges;  and 
(4)  the  existence  of  reasonable 
precautions  to  help  ensure  both  OCC 
and  CME  have  perfected  interests  in 
Clearing  Members'  accounts,  deposits, 
and  assets  in  OCC  and  CME  possession 
or  control.  The  main  difference  between 
the  Proprietary  Cross-Margin  Program 
and  the  Non-Proprietary  Cross-Margin 
Program  being  approved  today  is  that 
under  the  Non-Proprietary  Cross-Margin 
Program  the  Clearing  Members  receive 
margin  benefits  for  positions  that  are 
not  the  Clearing  Members'  own 
positions.  Instead,  each  participating 
Clearing  Member  receives  the  margin 
benefits  of  the  hedged  *^  positions 
resulting  from  the  combined  positions  of 
Market  Professionals  whose  positions 
the  Clearing  Member  carries  in  the  Non- 
Proprietary  "Cross-Margining  Account. 
From  the  Clearing  Member's 
perspective,  the  proposal  might  be 
described  as  a  netting  program  with  the 
Clearing  Member  netting  the  combined 
exposures  of  all  Market  Professionals  it 
carries,  although  it  is  equally 
appropriate  to  describe  the  arrangement 
as  a  cross-margining  program  for  the 
Clearing  Member  because  the  Clearing 
Member  is  liable  to  the  Clearing 
organization,  as  principal,  for  these 
positions.*"  From  the  perspective  of  the 


*•  It  was  the  practice  for  many  commodities 
clearing  organizations  to  redutce  their  Clearing 
Members'  margin  requirements  on  the  basis  of 
options  positions  at  OCC  even  though  the 
commodilieis  clearing  organizations  had  no  interests 
in  the  positions  and  would  not  realize  any  l>enefits 
from  those  positions  in  the  event  of  a  Clearing 
Member  defa-alt. 

*•  In  this  Order,  the  terms  hedge  or  offset  refer  to 
futures  and  options  positions  of  one  or  more  Market 
Professionals  held  by  a  Clearing  Member  in  a  Non- 
Proprietary  Cross-Margin  Account  that  correlate  so 
that  possible  losses  in  one  instrument  can  be 
reduced  by  possible  gains  in  another  instrument 
[e.g.  a  long  futures  contract  on  the  Standard  and 
Poor  s  SOO  Index  with  a  long  put  option  contract  on 
the  Standard  and  Poor's  500  Index).  Use  of  the  terms 
hedge  or  offset  in  this  Order  should  not  be  read  as 
necessarily  defining  or  interpreting  hedge  or  offset 
as  those  terms  are  defined  in  the  Act.  CEA. 
Bankruptcy  Code,  or  any  of  the  rules  and 
regulations  thereunder. 

'°  As  discussed  below,  a  Clearing  Member  is 
liable  to  the  clearing  organization  for  all  positions 
the  Clearing  Member  carries  on  the  clearing 
organization's  lx>oks  whether  those  positions  are 
proprietary  or  non-proprietary  [i.e..  customer 
positions).  If  a  clearing  organization  issues  a  margin 
call  or  a  premium  is  due  for  a  contract,  the  Clearing 
Member  must  meet  that  payment  obligation  when 
due  ever,  if  '.he  Clearing  Member's  customer  has  not 


Market  Professional,  the  program  can  be 
characterized  as  a  cross-margining 
program  because  the  Market 
Professional's  required  margin  is  based 
on  the  combined  positions  of  that 
Market  Professional. 

Support  for  cross-margining  systems 
has  been  substantial.  For  example,  the 
Brady  Report  noted  that  the  absence  of 
an  effective  cross-margining  system  for 
futures  and  securities  options  markets 
contributed  to  payment  strains  in 
October  1987.  Nevertheless,  other 
considerations  must  be  addressed 
before  the  Commission  can  approve 
expansion  of  cross-margin  facilities  for 
Market  Professionals  whose  accounts 
are  maintained  by  OCC  and  CME 
Clearing  Members.  These  include 
implications  for  Clearing  Member  and 
Market  Professional  margin  deposit  and 
net  capital  requirements  and 
distribution  of  assets  in  the  event  of  a 
Clearing  Member  or  Market  Participant 
liquidation. 

Under  the  Non-Proprietary  Cross- 
Margin  Program,  each  participating 
Clearing  Member's  OCC  and  CME 
margin  requirement  will  be  based  on  the 
combination  of  the  Market 
Professionals'  positions  that  the 
Clearing  Member  carries  and  will  be 
decreased  by  any  resulting  related  or 
hedged  positions.  Thus,  the  proposal 
will  likely  contribute  to  a  reduction  in 
Clearing  Member  margin  requirements 
at  OCC  and  CME  where  the  obligations 
inherent  in  one  or  more  futures  contracts 
held  for  electing  Market  Professionals 
are  offset  by  the  rights  inherent  in  one  or 
more  option  contracts  in  the  same  cross- 
margin  account  at  the  clearing 
organization. 

For  example,"  assume  there  are  two 
Affiliated  Clearing  Members,  CMl  that 
clears  through  OCC  and  CM2  that  clears 
through  CME.  Assume  further  that  there 
are  three  Market  Professionals,  MPl.  a 
registered  broker-dealer.  MP2,  an  FCM 
and  not  a  registered  broker-dealer,  and 
MP3.  a  registered  broker-dealer.  Each  of 
MPl.  MP2.  and  MPS.  respectively,  clears 
its  options  transactions  through  CMl 
and  its  futures  transactions  through 
CM2.  MPl  holds  short  five  call  options 
on  the  Standard  and  Poor's  500  Index 
("SPX").  MP2  holds  long  one  future  on 
the  Standard  and  Poor's  500  Index 
("SPZ").  MPS  holds  short  five  SPX  call 
options  and  holds  long  one  SPZ  future. 


yet  paid.  (Ordinarily.  100  percent  of  a  Market 
Professional's  positions  carried  by  its  Clearing 
Meml>er  are  subject  to  OCC  lien.  OCC  By-Laws,  art. 
VI.  Section  3.) 

"  All  of  the  examples  l)elow  are  approximations. 
Actual  figures  may  vary  upon  implementation  of  the 
Non-Proprietary  Cross-Margin  Program  to  the 
respective  markets  and  the  respective  Clearing 
Members. 


Also  assume  that  short  SPX  call  options 
are  deep-in-the-money.  Under  the 
current  margin  system,  for  MPl's  short 
SPX  call  options,  CMl  would  pay  to 
OCC  premium  margin  of  $10,000  (5 
contracts  x  $2,000/contract)  plus  risk 
margin  of  $9,000  (5  contracts  x  1.800/ 
contract)  for  a  total  of  $19,000.  For  MP2's 
SPZ  future.  CM2  would  pay  to  CME  risk 
margin  of  $9,000.  For  MPS's  shori  SPX 
call  option,  CMl  would  pay  to  OCC 
premium  margin  of  $10,000  (5  contracts  x 
$2,000/contract)  plus  risk  margin  of 
$9,000  (5  contracts  x  $l,800/contract). 
and  for  MPS's  long  SPZ  future,  CM2 
would  pay  to  CME  risk  margin  of  $9,000. 
Under  the  current  system.  CMls  total 
payments  to  OCC  would  be  $20,000 
premium  and  $18,000  risk  margin,  and 
CM2's  total  payments  to  CME  would  be 
$18,000  risk  margin.  Together,  CMl  and 
CM2  would  make  total  payments  of 
$56,000  for  premiums  ($20,000)  and  risk 
margins  ($S6,000)  to  OCC  and  CME. 

Under  the  Non-Proprietary  Cross- 
Margin  Program,  the  Clearing  Members, 
provided  they  elect  to  participate  in. 
qualify  for,  and  fulfill  all  the 
requirements  of  the  Non-Proprietary 
Cross-Margin  Program,  would  be 
required  to  pay  approximately  $2S.000  (a 
reduction  of  $SS.OOO)  on  account  of 
contracts  held  for  MPl.  MP2.  and  MPS. 
CMl  and  CM2  would  have  one  joint 
cross-margin  account  into  which  all 
margin  would  be  paid.  The  Clearing 
Members  would  deposit  into  the  account 
$20,000  premium  margin  for  the  short 
SPX  call  options  ($10,000  for  MPl's  five    , 
short  SPX  contracts  and  $10,000  for 
MPS's  five  short  SPC  call  options  and 
$7,500  for  MPS's  short  SPX  call  options). 
The  risk  margin  on  the  long  SPZ  futures 
would  remain  the  same,  and  the 
Clearing  Members  would  be  required  to 
deposit  into  the  account  risk  margin  of 
$18,000  ($9,000  for  MP2'8  long  SPZ  future 
and  $9,000  for  MPS's  long  SPZ  future). 
Under  the  Non-Proprietary  Cross- 
Margin  Program,  however,  the  Clearing 
Members  would  receive  a  $15,000  risk 
margin  reduction  because  the 
liquidation  costs  of  the  SPZ  futures 
offsets  the  liquidation  cost  of  the  short 
SPX  option  contracts.  This  credit  totals 
$15,000  ($7,500  for  MPl's  short  call 
options),  so  the  Clearing  Members 
would  be  required  to  deposit  only  $3,000 
($18,000-^15,000)  into  the  joint  cross- 
margin  account.  Together,  CMl  and 
CM2  would  make  a  total  deposit  into  the 
cross-margin  account  of  $23,000  ($20,000 
for  premiums  and  $3,000  for  risk 
margin). 

OCC  and  CME  collect  margin  from 
their  Clearing  Members  only.  OCC  and 
CME  Clearing  Members  are  responsible 
for  collecting  margin  from  Market 
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Also  assume  that  short  SPX  call  options 
are  deep-in-the-money.  Under  the 
current  margin  system,  for  MPl's  short 
SPX  call  options,  CMl  would  pay  to 
OCC  premium  margin  of  $10,000  (5 
contracts  x  $2,000/contract)  plus  risk 
margin  of  $9,000  (5  contracts  x  1,800/ 
contract)  for  a  total  of  $19,000.  For  MP2"s 
SPZ  future,  CM2  would  pay  to  CME  risk 
margin  of  $9,000.  For  MP3's  short  SPX 
call  option,  CMl  would  pay  to  OCC 
premium  margin  of  $10,000  (5  contracts  x 
$2,000/contract)  plus  risk  margin  of 
$9,000  (5  contracts  x  $l,800/contract), 
and  for  MP3's  long  SPZ  future.  CM2 
would  pay  to  CME  risk  margin  of  $9,000. 
Under  the  current  system,  CMl's  total 
payments  to  OCC  would  be  $20,000 
premium  and  $18,000  risk  margin,  and 
CM2's  total  payments  to  CME  would  be 
$18,000  risk  margin.  Together,  CMl  and 
CM2  would  make  total  payments  of 
$56,000  for  premiums  ($20,000)  and  risk 
margins  ($36,000)  to  OCC  and  CME. 

Under  the  Non-Proprietary  Cross- 
Margin  Program,  the  Clearing  Members, 
provided  they  elect  to  participate  in. 
qualify  for,  and  fulfill  all  the 
requirements  of  the  Non-Proprietary 
Cross-Margin  Program,  would  be 
required  to  pay  approximately  $23,000  (a 
reduction  of  $33,000)  on  account  of 
contracts  held  for  MPl.  MP2.  and  MP3. 
CMl  and  CM2  would  have  one  joint 
cross-margin  account  into  which  all 
margin  would  be  paid.  The  Clearing 
Members  would  deposit  into  the  account 
$20,000  premium  margin  for  the  short 
SPX  call  options  ($10,000  for  MPl's  five 
short  SPX  contracts  and  $10,000  for 
MP3"8  five  short  SPC  call  options  and 
$7,500  for  MP3's  short  SPX  call  options). 
The  risk  margin  on  the  long  SPZ  futures 
would  remain  the  same,  and  the 
Clearing  Members  would  be  required  to 
deposit  into  the  account  risk  margin  of 
$18,000  ($9,000  for  MP2's  long  SPZ  future 
and  $9,000  for  MP3's  long  SPZ  future). 
Under  the  Non-Proprietary  Cross- 
Margin  Program,  however,  the  Clearing 
Members  would  receive  a  $15,000  risk 
margin  reduction  because  the 
liquidation  costs  of  the  SPZ  futures 
offsets  the  liquidation  cost  of  the  short 
SPX  option  contracts.  This  credit  totals 
$15,000  ($7,500  for  MPl's  short  call 
options),  so  the  Clearing  Members 
would  be  required  to  deposit  only  $3,000 
($18,000-^15.000)  into  the  joint  cross- 
margin  account.  Together.  CMl  and 
CM2  would  make  a  total  deposit  into  the 
cross-margin  account  of  $23,000  ($20,000 
for  premiums  and  $3,000  for  risk 
margin). 

OCC  and  CME  collect  margin  from 
their  Clearing  Members  only.  OCC  and 
CME  Clearing  Members  are  responsible 
for  collecting  margin  from  Market 


Professionals.  The  margin  le\'el     . 
requirements  for  Market  Professionals 
are  set  by  the  exchanges,  subject  to 
Commission  and  Federal  Reserve  Board 
oversight  for  securities  and  securities 
options  and.  in  limited  circumstances, 
by  the  CFTC  for  futures  and  futures 
options  positions.'* 

In  the  above  example,  because  MPl  is 
a  market-maker  MPl  pays  good  faith 
margin  »*  to  CMl  on  five  short  SPX  call 
options.  CMl  determines  the  amount  of 
margin  it  requires  from  MPl  on  the  basis 
of  various  factors,  including,  among 
other  things.  CMl's  appraisal  of  the 
assets  in  MPl's  account**  Because  the 
amount  of  margin  CMl  must  collect  from 
MPl  is  good  faith  margin.  CMl  may 
finance  MPl's  securities  positions  up  to 
100  percent  of  the  position's  market 
value.  It  is  not  clear  to  what  extent,  if 
any,  CMl's  lower  margin  requirements 
resulting  from  the  Non-Proprietary 
Cross-Margin  Program  (because  of 
MP3'8  offsetting  future  position  at  CM2) 
will  be  passed  from  CMl  through  to 
MPl.  If  CMl's  lower  margin 
requirements  are  passed  through,  there 
is  the  danger  that  in  the  event  of  MPl's 
default  on  its  obligations.  CMl  would 
not  have  collected  enough  margin  to 
cover  any  shortfall  in  the  subsequent 
liquidation  of  MPl. 

MP2's  margin  requirement  with  CM2 
is  for  one  long  SPZ  future.  The  minimum 
margin  for  such  a  position  is  set  by  CME 
rules  and  is  based  upon  the  overall  risk. 


"  Exchange  rules  setting  levels  of  margin  are  not 
subject  to  CFTC  review.  (CEA  section  5a(12).  7 
U.S.C.  7a(12)  (19M)].  In  certain  emergencies, 
however,  the  CFTC  may  impose  minimum  margin 
levels.  (CEA  section 8a(9), 7  U.SC.  12a(9)  (1888)).  In 
addition,  exchange  rules  establishing  the  forms  in 
which  margin  may  be  deposited  are  subject  to  CFTC 
review.  (CEA  section  5a(12).  7  U.S.C  7a(12)  (1988)). 

"  Regulation  T,  issued  by  the  Bnard  of  Governors 
of  the  Federal  Reserve  Sistem.  governs  the 
extension  of  credit  by  brokers  and  dealers.  Section 
220.12(b)(3)  of  RegulaUon  T  (12  CFR  220.12(b)(3) 
(1991))  states,  "(tlhe  required  margin  for  a 
specialists's  transaction  shall  be:  good  faith 
margin." 

Regulation  T  defines  good  faith  margin  as  "the 
amount  of  margin  which  a  creditor,  exercising 
sound  credit  judgment,  would  customarily  require 
for  a  specified  security  position  and  which  is 
established  without  regard  to  the  customer's  other 
assets  or  securities  positions  held  in  connection 
with  unrelated  transactions."  12  CFR  220.2(k)  (1991). 
"Good  faith  loan  value  should  reflect  the  creditor's 
(Qearing  Member's]  business  judgment  based  on 
arras's  length  dealing  with  the  borrower  (Market 
Professional),  the  creditor's  general  lending  practice, 
and  the  nature  of  the  coIlateraL"  Board  Rulings  and 
Staff  Opinions  Interpreting  Regulation  T,  Loan 
Value,  Good  Faith,  Fed.  Res.  Reg.  Serv.  5-644 
(August  30, 1974) 

"  Section  7(C)(2)  of  the  Act  makes  it  "unlawful 
for  any  member  of  a  national  securities  exchange  or 
any  broker-dealer,  directly  or  indi.-ectly,  to  extend 
credit  to  or  for  any  customer  without  collateral  or 
on  any  collateral  other  than  securities  *  *  *."15 
U.S.C.  7»G(C](2)  (1988).  CMl,  therefore,  cannot 
extend  credit  to  MPl,  based  upon  ttie  future  in 
MP2'3  account 


as  assessed  by  the  CME.  of  MP2'8 
position.  Currently,  the  amount  of 
margin  MP2  would  be  required  to 
deposit  with  CM2  for  one  long  SPZ 
future  is  $9,000  if  MP2  is  a  futures 
exchange  member  or  $22,000  if  MP2  is 
any  other  customer.  This  $9,000  (or 
$22,000)  minimum  margin  amount  will 
not  change  by  virtue  of  the  Non- 
Proprietary  Cross-Margin  Program  even 
if  CM2's  margin  requirements  are 
reduced  because  a  CME  Clearing 
Member  may  not  use  one  Market 
Professional's  position  to  reduce  the 
margin  requirements  of  another  Market 
Professional. 

MP3's  margin  requirement  with  CM2 
is  for  one  long  SPZ  future,  and  MPS's 
margin  requirement  with  CMl  is  for  five 
short  SPX  call  options.  Because  MP3  is  a 
market-maker.  CMl  must  collect  "good 
faith"  margin  without  regard  to  MPS's 
futures  positions.**  Furthermore, 
because  CME  rules  currently  allow  CM2 
to  take  account  of  off-setting  positions 
in  determining  margin  requirements  and 
because  MP3  has  five  short  SPX  call 
options  as  an  offset  or  hedge  in  an 
account  with  CMl,  CM2  can  reduce 
MP3's  margin  requirement  below  the 
$9,000  CM2  would  otherwise  be  required 
to  collect  even  though  CM2  has  no 
security  interest  in  the  options  held  by 
CMl  for  MP3.** 

Under  the  Non-Proprietary  Cross- 
Margin  Program,  MP3'8  margin 
requirement  will  be  based  on  the 
combination  of  MP3'i  five  short  SPX  call 
options  and  one  long  SPZ  future.  In  this 
case,  MP3  likely  will  have  to  pay 
approximately  $2,920  in  margin  to  CMl 
and  CM2.»^ 


Under  the  Commission's  uniform  net 
capital  rule,**  a  clearing  firm  must 
calculate  for  each  market-maker  [i.e.. 
Market  Professional)  the  account 
equity  *•  in  the  market-maker's  account 
and  the  haircuts  on  the  positions  carried 
in  market-maker's  account.  If  there  is  a 
negatiipT  equity  in  the  market-makers 
account,  the  market-maker  may  not 
continue  trading  and  the  clearing  firm 
may  not  extend  further  credit  to  the 
market-maker,  must  call  for  additional 
equity,  and  ultimately  must  liquidate  the 
positions  in  the  account  to  eliminate  the 
deficit.*"  Assuming  there  is  positive 
equity  in  the  market-maker's  account,  a 
clearing  firm  must  reduce  its  net  capital 
to  the  extent  that  the  haircuts  relating 
the  market-maker's  account  exceed  the 
equity  in  the  market-maker's  account.*' 
The  net  capital  rule  also  imposes  limits 
on  the  aggregate  volume  of  market- 
maker  business  a  clearing  firm  may 
carry  and  clear.** 

Generally,  in  calculating  the  equity  in 
a  market-maker's  account  to  determine 
whether  a  market-maker  may  conduct 
trading  {i.e.,  whether  the  equity  in  the 
market-maker's  account  is  positive  or 
negative),  a  Joint  Clearing  Member  may 
consider  the  hquidating  equity  of  the 
market-maker's  securities  options 
positions  and  not  the  market-maker's 
futures  liquidating  equity.  However,  in 
certain  situations,  a  Joint  Clearing 
Member  may  receive  beneficial 
treatment  under  the  net  capital  rule  for 
certain  options  positions  carried  in  a 
market-maker's  account  that  are  offset 
by  certain  futures  positions  of  the  same 
market-maker.*'  In  determining  if  it 


•»  This  is.  in  effect,  the  same  margin  CMl  was 
required  to  collect  from  MPl. 

»•  Although  as  stated  above,  CME  currently 
permits  CM2  to  grant  a  redaced  margin  requirement 
to  MPS  for  its  offsetting  options  po«itions,  CM2  has 
no  security  interest  in  MP3'«  options  positions  held 
at  CMl.  Under  the  Non-Propnetary  Cross-Margin 
Program,  both  CMl  and  CM2  will  have  a  lien  on  all 
assets  held  in  the  Non-Propnetary  Cross-Margin 
Account.  Therefore,  under  the  Non-Proprietary 
Cross-Margin  Program,  the  rights  and  obligations  of 
CMl  and  CM2  wili  be  more  predictable  in  the  event 
of  MP3's  bank.Tjpicy.  Telephone  conversation 
between  Lori  R.  Bums,  Assistant  General  Counsel, 
CME.  and  Jack  Drogin.  Attorney  Adviser.  Division, 
Commission  (October  21. 1991). 

"  Since  the  relative  differences  in  opUon  strike 
prices,  option  cash  prices,  past  market  volatility, 
market  rates  of  interest  and  futures  and  options 
expiration  dates  all  affect  the  margin  required  under 
the  Non-Proprietary  Cross-Margin  Program,  the 
actual  required  margin  will  vary  from  $0  to  S9.000. 
Based  on  conversations  with  CME  and  OCC.  the 
Commission  understands  that  the  minimum  margin 
in  this  case  will  likely  be  approximately  S2.920. 
Telephone  conversations  between  Lori  R.  Bums, 
Assistant  General  Counsel.  CME  and  jack  Drogin, 
Attorney  Adviser,  Division,  Commission  (August  5- 
9. 1991).  Telephone  conversations  between  )ames  C. 
Yong.  Assistant  Vice  Premdent  and  Deputy  General 
Counsel.  OCC.  and  )ack  Drogin,  Attorney  Adviser, 
Division.  Commission  (August  S-S.  1991). 


»•  Rule  15c3  1  (17  CFR  240.1 5c3-l  (1991)). 
Generally,  net  capiul  is  computed  by  adding  to  net 
worth,  as  computed  under  generally  accepted 
accounting  p.nnciples,  certain  liabiiilies  that  are 
subordinated  to  the  claims  of  customers  and  by 
deducting  from  net  worth  certain  assets  not  readily 
convertible  into  cash  and  certain  percentages  of  the 
market  values  of  all  proprietary  posiuons.  These 
percentage  deductions,  relerred  to  as  "haircuts,"  are 
intended  to  provide  for  the  market  and  credit  risk 
inherent  in  a  broker-dealer  s  securities  positions. 
oEC  Report  at  p.  5-2. 

**  For  purposes  of  the  uniform  net  ct>pila!  rule, 
equity  is  computed  by  maiiing  all  long  and  short 
securities  positions  in  the  account  to  their 
respective  current  market  value,  adding  the  credit 
balance  (deducting  in  the  case  of  a  debit  balance)  in 
the  account,  and  adding  the  market  value  of  long 
positioiu  (deducting  in  the  case  of  short  positions) 
in  the  account  17  CFR  240.15c3  llcM2)(x)(B)(2) 
(1991). 

"  17  CFR  24ai5c3-l(c)(2Kx((G)  (1991). 

•'  17  CFR  240.15cJ-l(c)(2)(xKF)  (1991).  See  also 
no-action  'tetter  from  Lee  A.  Pickard.  Director. 
Division.  Commission,  to  foseph  W.  Sullivan. 
President,  Chicago  Board  Options  Exchange,  Inc. 
CCBOE  •)  (April a  1977). 

"  17  CFR  2«>.15c3-l(CK2)(xKB«1i  (1991). 

"  The  tjeoeficial  net  capital  treatment  is  Kmtted 
to  situations  where  the  clearing  firm  carries  t>oth  the 
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must  take  a  net  capital  deduction 
relating  to  a  nfiarket-maker's  account 
[i.e..  determining  if  the  haircuts  on  a 
market-maker's  positions  exceed  the 
market-maker's  equity),  a  Joint  Clearing 
Member  may  include  certain  futures 
positions  of  the  market-maker  in 
calculating  the  market-maker's  account 
equity.** 

One  important  consideration  is  the 
risk  that  cross-margined  futures  and 
options  positions  will  not  be  maintained, 
thereby  increasing  the  risk  of  financial 
strains  on  the  Clearing  Member  carrying 
the  account.  The  OCC/CME  proposal 
does  not  provide  a  mechanism  to  ensure 
that  Market  Professionals  unwind 
combined  futures  and  options  positions 
simultaneously,  and  the  Clearing 
Member  ordinarily  has  no  control  over 
the  establishment  or  liquidation  of  these 
positions.*^  Thus,  it  is  possible  that  a 
Market  Professional  could  affect  the 
Clearing  Member  adversely  by 
liquidating  one  side  of  the  combined 
position. 

In  the  event  one  side  of  a  combined 
position  is  closed  out.  OCC/CME  will 
require  additional  margin  from  the 
Clearing  Member  based  on  the 
remaining  position.  Assuming  the 
Clearing  Member's  existing  margin 
deposits  together  with  the  proceeds  from 
the  closed  position  are  inadequate  to 
cover  this  additional  margin 
requirement,  the  Clearing  Member  could 
be  required  to  deposit  additional  margin 
with  OCC/CME.  During  volatile 
markets,  this  could  create  additional 
stress  on  Clearing  Member  resources 
and  on  the  national  payment  systems 
that  must  be  used  to  transfer  funds 
between  the  Clearing  Member  and 
OCC/CME.  Experience  indicates  that 
one  side  of  a  combined  position  [e.g.,  the 
stock  index  future  side  of  a  stock  index 
future — stock  index  option  combined 


securities  optiong  positions  and  the  futures 
positions  of  a  market-maker.  Therefore,  Affiliated 
Clearing  Members,  although  allowed  to  participate 
in  the  CKC/CME  Non-Proprietary  Cross  .Margin 
Program  may  not  take  advantage  of  the  current  or 
requeste-t  beneficial  net  capital  treatment.  Letter 
from  Miclme!  Macchiaroli,  Assistant  Director, 
Office  of  Compliance  and  Financial  Responsibility, 
Division,  Commission,  to  New  York  Stock 
Exchange,  Inc.  (December  3. 1984).  Letter  from  Lee 
A.  Pickard.  Director,  Division,  Commission,  to 
Joseph  W.  Sullivan.  President.  CBOE  (April  8. 1977). 

*♦  Letter  from  Michael  Macchiaroli,  Assistant 
Director,  Division.  Commission,  to  Donald  van 
Weezel.  Managing  Director  Regulatory  Affairs.  New 
York  Stock  Exchange,  Inc.,  to  Mary  Bender, 
Assistant  Vice  President,  Department  of  Financial 
Compliance,  CBOE.  and  to  lames  McNeil,  Assistant 
Vice  President.  American  Stock  Exchange 
(December  3, 1984). 

"  The  Clearing  Memtier  might  exercise  control 
over  the  positions  in  the  event  the  Market 
Professional  defaulted  on  its  obligations  to  the 
Clearing  Member  [e.g..  if  the  Market  Professional 
failed  to  cure  a  deficit  in  his  account). 


position)  might  be  left  at  a  time  when 
the  market  for  that  position  may  be 
closed  but  the  market  for  the 
components  of  the  underlying  index 
[e.g.,  S&P  100)  continues  to  trade  and 
prices  and  index  values  move  adversely 
to  the  remaining  position.  Because 
Clearing  Members  are  only  required  to 
collect  good  faith  margin  from  Market 
Professionals,"  they  may  not  have  the 
funds  necessary  to  satisfy  the  severe 
cash  demands  that  could  arise  from 
closing  out  one  side  of  a  combined 
position  and  the  resulting  increased 
margin  requirements.  This  could  occur 
whether  the  close  out  of  one  side  was 
unintentional  [i.e.,  where  one  Market 
Professional's  options  positions  are 
being  used  to  offset  another  Market 
Professional's  futures  positions  at  the 
Clearing  Member  level  for  purposes  of 
determining  the  Clearing  Member's 
margin  deposit  requirements  to  OCC  or 
CME)  or  intentional  [i.e.,  where  the 
same  Market  Professional  has  both  the 
options  and  the  futures  positions).*^ 

The  intentional  close  out  of  one  side 
of  a  combined  or  hedged  position  is  a 
risk  that  already  exists  in  the  OCC/CME 
Proprietary  Cross-Margin  Program. 
Generally,  this  occurs  shortly  prior  to 
the  expiration  of  options  and  futures 
positions  where  the  time  value  of 
positions  are  smallest  and  options  are 
often  already  deep-in-the-money.  To 
address  this  risk  in  situations  where  the 
cross-margined  position  consists  of 
options  and  futures  with  different 
expiration  dates.  OCC  has  represented 
to  the  Commission  that  it  routinely 
breaks  these  combined  positions  into 
their  component  parts  two  days  before 
the  expiration  date  of  the  side  closest  to 
expiration  [i.e.,  futures  or  options 
positions).  OCC  then  computes  margin 
based  on  each  of  the  positions.** 

OCC  and  CME  have  instituted  a  series 
of  safeguards  to  reduce  the  risk  of 
exposure  to  OCC  and  CME  because  of 
the  intentional  and  unintentional  close 
out  of  one  side  of  a  hedged  or  combined 
position.  These  safeguards  provide  a 


••  Regulation  T,  Bupm  note  53. 

•'  The  intentional  close  out  of  one  side  of 
combined  or  hedged  positions  usually  results  from  a 
Market  Professional's  decision  to  liquidate  the  two 
sides  at  different  times  either  because  the  Market 
Professional  hopes  to  increase  the  profit  on  the 
position  or  because  liquidation  of  both  positions 
simultaneously  cannot  be  arranged.  In  both  cases, 
the  Market  Professional,  and  in  turn  the  Clearing 
Member,  can  be  exposed  to  signiRcant  financial 
risk. 

**  For  example,  an  options  spread  position  which 
is  due  to  expire  on  September  30  may  be  hedged 
with  an  options  or  futures  position  due  to  expire  on 
November  30.  On  September  28,  OCC  will  break  the 
spread  and  move  the  positions  into  separate 
product  groups.  Because  no  cross-margin  treatment 
will  be  afforded  the  positions,  the  Clearing 
Member's  margin  requirement  will  be  increased. 


basis  for  temporary  approval  of  the 
proposed  Non-Proprietary  Cross- 
Margining  Program. 

OCC  and  CME  have  established 
minimum  membership  financial 
qualifications.  OCC  has  recently 
increased  minimum  capital  requirements 
for  its  members  and  significantly 
increased  its  capital  requirements  for 
members  that  manage  the  accounts  of 
other  Clearing  Members.**  In  addition 
to  reviewing  routine,  periodic  financial 
reports  from  Clearing  Members.  OCC 
participates  with  other  clearing  agencies 
in  the  Securities  Clearing  Group  ("SCG") 
to  share  risk  management  information 
about  common  Clearing  Members.''" 
Furthermore,  under  the  terms  of  the 
Agreement,  as  amended.  OCC  will  be 
advised  of  any  information  received  by 
CME  which  causes  CME  significant 
concerns  over  the  financial  or 
operational  capabilities  of  a  Clearing 
Member.  Recently,  OCC  also  has 
entered  into  a  similar  cross-margining 
agreement  with  the  Board  of  Trade 
Clearing  Corporation  ("BOTCC").  Under 
that  agreement,  both  OCC  and  BOTCC 
are  required  to  provide  the  other  with 
certain  relevant  information  regarding 
the  financial  or  operational  status  of 
Clearing  Members  using  the  cross- 
margining  program.' ' 

Second,  OCC  continuously  monitors 
the  financial  condition  of  its  Clearing 
Members  and  the  potential  financial 
exposure  from  the  account  positions  in 
comparison  to  its  Clearing  Members' 
available  net  capital  in  the  event  the 
underlying  asset  values  fluctuate 
substantially.''*  OCC  uses  two  computer 
systems,  the  Theoretical  Intermarket 
Margin  System  ("TIMS")  and  the 
Concentration  Monitoring  System 
("ConMon"),  to  monitor  Clearing 
Members'  exposure  to  market  risk  and 
to  set  margin  requirements  accordingly. 
OCC  Clearing  Members  are  requested  to 


••  See  Securities  Exchange  Act  Release  No.  28840 
(May  19. 1989).  54  FR  Z3005. 

'•  See  Securities  Exchange  Act  Release  No.  27044 
(July  la  1989),  54  FR  30983  (order  approving 
formation  of  SCG  and  authorizing  information 
sharing  by  participants).  The  SCG  is  an  association 
of  clearing  agencies  that  was  formed  for  the  purpose 
of  engaging  in  coordinated  action  to  address 
common  issues  of  the  clearance  and  settlement 
system.  A  key  goal  of  the  SCG  is  the  development  of 
procedures  that  will  help  assess  the  operational  and 
financial  condition  of  common  participants.  The 
Securities  Clearing  Group  maintains  a  common  data 
base  regarding  common  Clearing  Member 
settlement  and  daily  financial  exposure. 

» '  Securities  Exchange  Act  Release  No.  29888 
(October  31, 1991).  56  FR  56680. 

"  OCCs  member  monitoring  procedures  were 
most  recently  discussed  in  the  Division's  report  on 
the  events  surrounding  the  market  decline  on 
October  13  and  16, 1989.  See  Commission,  Division, 
Market  Analysis  of  October  13  and  16, 1989. 137-142 
(December  1990). 
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basis  for  temporary  approval  of  the 
proposed  Non-Proprietary  Cross- 
Margining  Program. 

OCC  and  CME  have  established 
minimum  membership  financial 
qualifications.  OCC  has  recently 
increased  minimum  capital  requirements 
for  its  members  and  significantly 
increased  its  capital  requirements  for 
members  that  manage  the  accounts  of 
other  Clearing  Members.'*  In  addition 
to  reviewing  routine,  periodic  financial 
reports  from  Clearing  Members,  OCC 
participates  with  other  clearing  agencies 
in  the  Securities  Clearing  Group  ("SCO") 
to  share  risk  management  information 
about  common  Clearing  Members.'"' 
Furthermore,  under  the  terms  of  the 
Agreement,  as  amended,  OCC  will  be 
advised  of  any  information  received  by 
CME  which  causes  CME  significant 
concerns  over  the  financial  or 
operational  capabilities  of  a  Clearing 
Member.  Recently.  OCC  also  has 
entered  into  a  similar  cross-margining 
agreement  with  the  Board  of  Trade 
Clearing  Corporation  ("BOTCC").  Under 
that  agreement,  both  OCC  and  BOTCC 
are  required  to  provide  the  other  with 
certain  relevant  information  regarding 
the  financial  or  operational  status  of 
Clearing  Members  using  the  cross- 
margining  program.' ' 

Second,  OCC  continuously  monitors 
the  financial  condition  of  its  Clearing 
Members  and  the  potential  financial 
exposure  from  the  account  positions  in 
comparison  to  its  Clearing  Members' 
available  net  capital  in  the  event  the 
underlying  asset  values  fluctuate 
substantially."  OCC  uses  two  computer 
systems,  the  Theoretical  Intermarket 
Margin  System  ("TIMS")  and  the 
Concentration  Monitoring  System 
("ConMon"),  to  monitor  Clearing 
Members'  exposure  to  market  risk  and 
to  set  margin  requirements  accordingly. 
OCC  Clearing  Members  are  requested  to 


•»  See  Securities  Exchange  Act  Release  No.  26840 
{May  19. 1989).  54  FR  Z3005. 

'•  See  Securities  Exchange  Act  Release  No.  27044 
(July  la  1989).  54  FR  30963  (order  approving 
formation  of  SCG  and  authorizing  information 
sharing  by  participants).  The  SCG  is  an  association 
of  clearing  agencies  that  was  formed  for  the  purpose 
of  engaging  in  coordinated  action  to  address 
common  issues  of  the  clearance  and  settlement 
system.  A  key  goal  of  the  SCG  is  the  development  of 
procedures  that  will  help  assess  the  operational  and 
financial  condition  of  common  participants.  The 
Securities  Clearing  Group  maintains  a  common  data 
base  regarding  common  Clearing  Member 
settlement  and  daily  financial  exposure. 

' '  Securities  Exchange  Act  Release  No.  29888 
(October  31. 1991).  56  FR  56680. 

"  OCC's  member  monitoring  procedures  were 
most  recently  discussed  in  the  Division's  report  on 
the  events  surrounding  the  market  decline  on 
October  13  and  16, 1989.  See  Commission.  Division. 
Market  Analysis  of  October  13  and  16. 1989, 137-142 
(December  1990). 
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report  all  option  and  futures  positions, 
as  well  as  the  account  equity,  held  in 
Clearing  Members'  various  accounts. 
Using  this  information,  TIMS  uses 
advanced  portfolio  theory  to  recognize 
economically  and  statistically 
reasonable  hedges  among  positions. 
Using  a  sophisticated  options  pricing 
model,  in  conjunction  with  the  ability 
continuously  to  update  data  on  the  level 
of  interest  rates,  days  to  expiration, 
dividend  streams,  and  market  implied 
volatility,  TIMS  projects  the  liquidation 
cost  of  each  portfolio  given  assumed 
changes  in  the  price  of  the  underlying 
securities.  OCC  continuously  monitors 
intraday  price  changes  and  is 
empowered  to  issue  intraday  margin 
calls  if  necessary.''^  TIMS  is 
supplemented  by  ConMon,  which 
provides  a  comparison  of  the  capital 
and  net  worth  of  each  OCC  Clearing 
Member  to  the  market  risk  associated 
with  the  Clearing  Member's  positions. 
ConMon  performs  a  sensitivity  analysis 
of  that  risk  over  a  wide  band  of 
potential  volatility  and  price 
assumptions.  Results  are  compared  to 
the  Clearing  Member's  net  capital. 
Additionally.  ConMon  measures  the 
degree  of  diversification  within  a 
Clearing  Member's  account,  as  well  as 
the  size  of  a  position  relative  to  the  total 
volume  in  that  market. 

Third,  OCC  also  uses  these  systems  to 
evaluate  the  risks  posed  by  individual 
market-makers  to  a  Clearing  Member 
even  where  the  Clearing  Member  itself 
does  not  pose  any  risk  to  OCC.  Thus,  if 
an  individual  market-maker's  positions 
have  been  assessed  as  presenting  a  risk, 
OCC  s'aff  will  investigate  the 
cirriimstances  and,  if  necessary,  may 
cause  the  Clearing  Member  to  take 
certain  actions  to  remedy  the  matter. 

OCC  has  recently  developed  a  risk 
management  system  ("RMS")  which  is 
based  on  the  same  principals  inherent  in 
TIMS  and  ConMon.  RMS  has  been 
developed  to  help  its  users  evaluate 
positions  across  markets  in  the  same 
manner  that  OCC  manages  its  risk  from 
Clearing  Members.  RMS  has  been  made 
available  to  Clearing  Members  and  the 
Designated  Examining  Authorities 
("DEAs").  Certain  DEAs  mandate  that 
market-makers  entering  a  transaction  on 
its  floor  provide  OCC  with  the  relevant 
information  needed  to  operate  RMS.'* 


"OCC  Rule  609. 

CME  performs  similar  intraday  price  reviews  and 
has  similar  authority  to  collect  intraday  margin 
deposits.  CME  Rules  824  and  828. 

'•  See.  e.g..  CBOE  Regulatory  Circular  RG91-22 
(February  15. 1991). 


The  DEAs  will  use  RMS  as  a  supplement 
to  their  financial  responsibility 
compliance  program. 

Fourth.  OCC  has  modified  its  rules  to 
establish  a  minimum  risk  margin 
component  in  the  calculation  of  Clearing 
Member  margin  requirements.'*  As 
noted  below,  this  would  apply  to  both 
proprietary  and  Non-Proprietary  Cross- 
Margin  Accounts  as  well  as  other  OCC 
accounts.  Because  the  modification  will 
establish  a  Minimum  margin 
requirement  for  positions  that  combine 
long  and  short  contracts,  hedged 
positions  will  require  a  minimum  margin 
deposit.  Thus,  the  larger  the  number  of 
combined  long  and  short  positions  in  a 
cross-margin  account  (proprietary  or 
nonproprietary),  the  greater  the 
minimum  margin  OCC  will  require  and 
the  less  financial  risk  to  OCC  if  any 
combined  positions  are  closed  out 
intentionally  or  unintentionally. 

The  Commission  is  satisfied  that  OCC 
and  CME  have  taken  appropriate  steps 
to  provide  explicit  statements 
concerning  the  expectations  of  clearing 
members  and  market  professionals 
about  their  rights  and  obligations  in  the 
event  of  a  Clearing  Member  default  or 
insolvency.  The  Commission,  SIPC,  and 
CFTC  have  reviewed  and  concur  in 
OCC's  and  CME's  analysis,  as  outlined 
above,  of  what  will  happen  in  the  event 
of  a  clearing  member  default  or 
insolvency  and  the  legal  basis  for  those 
conclusions.  These  expected  results  are 
outlined  in  substantial  detail  in  this 
Order  and  the  CFTC  Order. 

The  Commission  believes  the  Non- 
Proprietary  Cross-Margining  Program 
will  not  result  in  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 


'•  See  File  Nos.  SR-OCC-91-18  and  SR-81-01. 
Securities  Exchange  Act  Release  No.  29990 

(November  28. 1991).  56  FR Under  those 

proposals,  OCC  and  ICC  will  each  calculate  the 
minimum  risk  margin  ("additional  margin") 
component  for  each  product  group  in  each  account 
as  follows:  (1)  For  each  "net"  shori  position  in 
securities  options.  IPs.  or  commodities  options  in 
the  product  group  and  for  each  net  long  or  short 
position  in  futures  in  the  product  group,  the  number 
of  contracts  in  the  net  position  would  be  multiplied 
by  an  eighth  of  a  point,  and  that  result  would  be 
multiplied  by  the  applicable  unit  of  trading,  index 
multiplier,  or  multiplier.  (2)  for  each  net  long 
securities  option.  IP.  or  commodities  option  position 
in  the  product  group,  the  number  of  contracts  in  the 
net  long  position  would  be  multiplied  by  the  lesser 
of  an  eighth  of  a  point  or  the  value  of  the  premium 
margin  credit  for  the  net  long  position,  and  that 
result  would  be  multiplied  by  the  applicable  unit  of 
trading,  index  multiplier,  or  multiplier,  (3)  the  values 
determined  pursuant  to  steps  (1)  and  (2)  for  all  net 
shori  and  all  net  long  positions  would  be  added 
together  and  (4)  if  the  value  determined  for  a 
product  group  pursuant  to  step  (3)  is  greater  than 
the  amount  calculated  by  the  current  TIMS 
additional  margin  calculatioa  the  value  determined 
pursuant  to  step  (3)  would  be  the  additional  margin 
amount  for  the  product  group. 


purposes  of  the  Act.'*  As  the  reports 
and  studies  mentioned  above  have 
suggested,"  the  interrelationships 
between  the  financial  markets  and  the 
need  for  a  system  of  margining  which 
reflects  the  true  of  investments  '•  makes 
cross-margining  of  futures  and  options 
positions  highly  worthwhile.  Since  the 
Non-Proprietary  Cross-Margining  ' 

Program  being  temporarily  approved  by 
this  Order  both  helps  to  further  such  a 
system  of  margining  and  is  open  to  all 
OCC  and  CME  members  who  choose  to 
participate,  the  Commission  believes  the 
Non-Proprietary  Cross-Margining 
Program  is  fully  consistent  with  section 
17A  of  the  Act. 

The  Commission  believes  that  the 
proposal  will  enhance  Clearing  Member 
and  systemic  liquidity  on  a  routine  basis 
and,  potentially,  during  periods  of 
market  stress.  During  routine  markets. 
Clearing  Members  will  benefit  from 
lower  initial  margin  deposits  which  both 
will  assist  Clearing  Members  in 
managing  their  cash  flow  and  will 
increase  the  available  cash  to  be  used 
for  other  purposes.  During  times  of 
market  stress  or  price  volatility,  the 
lower  initial  margin  deposits  potentially 
could  be  important  for  maintaining 
Clearing  Member  liquidity.  For  example, 
during  the  market  volatility  experienced 
on  October  13,  and  16. 1989.  the  two 
firms  participating  in  the  Proprietary 
Cross-Margin  Program  paid  $164  million 
less  initial  margin  for  their  cross- 
margined  positions  than  they  would 
have  been  required  to  pay  otherwise." 
The  Commission  believes  the  proposed 
Non-Proprietary  Cross-Margin  Program 
will  have  similar  results. 

In  sum.  the  Commission  believes  the 
OCC  proposal  is  consistent  wit  the  Act 
and,  in  particular,  with  section  17A  of 
the  Act.  One  of  the  purposes  of  section 
17A  is  to  enhance  the  safe  and  efficient 
operation  of  the  clearance  and 
settlement  system.  In  connection  with 
this,  the  Commission  believes  OCC's 
proposal  will  enable  Market 
Professionals  to  reduce  the  risks 
associated  with  their  market-making 
activities.  Additionally,  the  proposal 
could  add  liquidity  and  depth  to  the 
markets  and  could  enhance  the  safety  of 


'•  Section  17A(b)  (3)  (I)  of  the  Act.  15  U.S.C.  78q- 
1(b)  ((3)  (I),  preclude  the  rules  of  a  clearing  agency 
from  imposing  "any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance  of  the 
purpose  of  this  title." 

"  See  supra  note  41. 

'•  See  e.g..  Timothy  F.  Hinkes.  Cross-Margining 
and  Futures-Style  Margining:  The  Facts. 
Commodities  Law  Letter.  Volume  VIII  No.  9  &  10 
(November/December  1988). 

'•  Commission.  Division.  Market  Analysis  of 
October  13  and  16. 1969.  at  146  (December  1990). 
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the  clearance  and  settlement  system  by 
decreasing  the  potential  for  financial 
gridlock  and  by  reducing  the  likelihood 
of  Clearing  Member  default.  In  order  to 
allow  examination  of  the  results  of  the 
Non-Proprietary  Cross-Margin  Program, 
the  Commission  believes  it  is 
appropriate  to  grant  temporary  approval 
at  this  time.  The  Commission  therefore 
is  approving  OCC's  request  on  a 
temporary  basis  through  November  30, 
1993. 

V.  Condusion 

For  the  reasons  stated  above,  the 
Commission  Hnds  that  the  proposed  nde 
change  is  consistent  with  sections  7  and 
17A  of  the  Act. 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.«»  that  the 
File  No.  SR-OCC-«Mn  be.  and  hereby 
is,  approved  on  a  temporary  basis 
through  November  30. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  purusant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  91-28932  Filed  12-2-^;  8:45  am) 
BiUJNO  CODE  M10-01-H 


Issuer  Delisting:  Application  To 
Withdraw  From  Listing  and 
Registration;  Burlington  hloldings,  tnc^ 
Series  B  Junior  Subordinate  Discount 
Debentures  Due  2003  (File  No.  1-9704) 

November  26. 1991. 

Burhngton  Holdings,  Inc.  ("BHl"  or 
"Company")  has  Tiled  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12d2- 
2(d)  promulgated  thereunder  to 
withdraw  the  above  speciHed  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
security  referred  to  above  was  listed  on 
the  PSE  in  1987  in  order  to  facilitate 
compliance  by  BHI  with  certain  state 
regulatory  requirements  in  connection 
with  its  original  issuance.  The  Company 
states  that  these  objectives  were  met  at 
the  time  of  original  issuance  and  are  no 
longer  relevant. 

In  addition,  to  the  knowledge  of  BHI, 
trading  volume  in  the  debt  securities 
referred  to  above  is  very  small.  In  the 
opinion  of  BHI.  the  over-the-counter 


maricet  appears  to  be  adequately  serving 
the  existing  needs  of  buyers  and  sellers 
and  continued  listing  on  the  PSE  will  not 
provide  any  material  benefit  to  buyers 
and  sellers. 

Also,  BHI  appears  to  meet  at  least  one 
of  the  PSE's  delisting  standards  since  it 
does  not  have  a  class  of  equity 
securities  held  by  500  or  more  persons. 

Finally,  BHI  would  prefer  to  avoid  the 
expense  associated  with  continued 
listing  on  the  PSE. 

Any  interested  person  may,  on  or 
before  December  18, 1991.  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-28829  Filed  \2r-Z-91:  8:45  am) 
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•"  IS  US.C  78i(bH2)  (1966). 

•'  17  CFR  200.30-3  (aMlZ)  (IW)- 


Issuer  Delisting;  Application  To 
Witlidraw  From  Listing  and 
Registration;  Burlington  Industries 
Capital,  Inc^  16.875%  Senior  Discount 
Det>entures  Due  2004,  Senior  Floating 
Rate  Notes  Due  1999  (File  No.  1-10444) 

November  26, 1991. 

Burlington  Industries  Capital,  Inc. 
("BICI"  or  "Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  Pacific  Stock  Exchange,  Inc. 
("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  fit)m 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
securities  referred  to  above  were  listed 
on  the  PSE  in  1989  in  order  to  facilitate 
compliance  by  BICI  with  certain  state 
regulatory  requirements  in  connection 
with  its  originial  issuance.  The  Company 


states  that  these  objectives  were  met  at 
the  time  of  original  issuance  and  are  no 
longer  relevant. 

In  addition,  to  the  knowledge  of  BICI, 
trading  volume  in  the  debt  securities 
referred  to  above  is  very  small.  In  the 
opinion  of  BICI.  the  over-the-counter 
market  appears  to  be  adequately  serving 
the  existing  needs  of  buyers  and  sellers 
and  continued  listing  on  the  PSE  will  not 
provide  any  material  benefit  to  buyers 
and  sellers. 

Also,  BICI  appears  to  meet  at  least 
one  of  the  PSE's  delisting  standards 
since  it  does  not  have  a  class  of  equity 
securities  held  by  500  or  more  persons. 

Finally.  BICI  would  prefer  to  avoid  the 
expense  associated  with  continued 
listing  on  the  PSE. 

Any  interested  person  may.  on  or 
before  December  18, 1991,  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc.  91-28930  Filed  12-2-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended 
November  22, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47844. 

Date  filed:  November  18, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

SubjecL-  TC3  Reso/P  0439  dated 
October  25, 1991.  TC3  Expedited 
Resolutions  (R-1  To  R-6). 

Proposed  Effective  Date:  January  1/ 
January  4, 1992. 

Docket  Number  47845. 

Date  filed:  November  18, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
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states  that  these  objectives  were  met  at 
the  time  of  original  issuance  and  are  no 
longer  relevant. 

In  addition,  to  the  knowledge  of  BICl. 
trading  volume  in  the  debt  securities 
referred  to  above  is  very  small.  In  the 
opinion  of  BICI.  the  over-the-counter 
market  appears  to  be  adequately  serving 
the  existing  needs  of  buyers  and  sellers 
and  continued  listing  on  the  PSE  will  not 
provide  any  material  benefit  to  buyers 
and  sellers. 

Also.  BICI  appears  to  meet  at  least 
one  of  the  PSE's  delisting  standards 
since  it  does  not  have  a  class  of  equity 
securities  held  by  500  or  more  persons. 

Finally.  BICI  would  prefer  to  avoid  the 
expense  associated  with  continued 
listing  on  the  PSE. 

Any  interested  person  may.  on  or 
before  December  18, 1991,  submit  by 
letter  to  the  Secretary  of  the 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

(FR  Doc.  91-28930  Filed  12-2-81;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreenients 
filed  during  ttie  Weeic  Ended 
November  22, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47844. 

Date  filed:  November  18. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

SubjecU  TC3  Reso/P  0439  dated 
October  25, 1991.  TC3  Expedited 
Resolutions  [R-1  To  R-B). 

Proposed  Effective  Date:  January  1/ 
January  4. 1992. 

Docket  Number  47845. 

Date  filed:  November  18. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
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Subject:  TC31  Reso/P  0905  dated 
October  28, 1991.  Japan-Canada/ 
Mexico/USA  Expedited  Reso  002o  R-1 
To  R-10. 

Proposed  Effective  Date:  January  1, 
1992. 
Docket  Number:  47846. 
Date  filed:  November  18, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  SNATC/2062  dated 
November  6, 1991.  USA-Europe 
Agreement  (US-UK  add-ons — Resolution 
015). 

Proposed  Effective  Date:  January  1, 
1992. 
Docket  Number:  47847. 
Date  filed:  November  18, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1358  dated 
September  23, 1991.  Mexico-Europe 
Resolutions  R-1  To  R-20.  TC12  Reso/P 
1364  dated  September  27, 1991.  Canada- 
Europe  Resolutions  R-21  To  R-38.  TC12 
Reso/P  1365  dated  September  27, 1991. 
Canada-Europe  Resolutions  R-39  To  R- 
44. 

Proposed  Effective  Date:  January  1/ 
April  4. 1992. 
Docket  Number  47850. 
Date  filed:  November  21, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC31  Reso/P  0909  dated 
November  8, 1991.  Circle  Pacific 
Resolutions  R-1— 002  R-2— 073C. 
Proposed  Effective  Date:  April  1, 1992. 
Docket  Number  47851. 
Date  filed:  November  21, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC  Reso/P  1158  dated 
November  11. 1991.  Middle  East-Africa 
Expedited  Resolutions  R-1  To  R-4. 

Proposed  Effective  Date:  January  1, 
1992. 
Docket  Number  47852. 
Date  filed:  November  21. 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Mail  Vote  520 
(Resolution  011a)  R-1.  Comp  Mail  Vote 
522  (Resolution  003y)  R-2. 

Proposed  Effective  Date:  December  1, 
1991. 
Docket  Number  47853. 
Date  filed:  November  21, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1148  November 
7. 1991.  Expedited  Within  Europe  R-1; 
intended  effective  date:  December  1, 
1991.  TC2  Reso/P  1149  dated  November 
7, 1991.  Expedited  Within  Europe  R-2  To 
R-3;  intended  effective  date:  January  15/ 
February  10, 1992.  TC2  Reso/P  1150 


dated  November  7, 1991.  Expedited 
Within  Europe  R-4  To  R-6;  intended 
effective  date:  February  1 /February  10, 
1992.  TC2  Reso/P  1151  dated  November 
7, 1991;  intended  effective  date: 
December  1, 1991  R-7;  TC2  Reso/P  1152 
dated  November  7, 1991.  Expedited 
Within  Europe  R-8  To  R-9:  intended 
effective  date:  January  15/February  10, 
1992. 

Docket  Number  47854. 

Date  filed:  November  21, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  521  (Fares  between 
Japan  and  Korea)  F-1  To  R-9. 

Proposed  Effective  Date:  December  2, 
1991. 

Docket  Number  47855. 

Date  filed:  November  21, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PSC/Reso/060  dated 
November  7, 1991.  Expedited 
Resolutions/Recommended  Practices  R- 
1  To  R-8. 

Proposed  Effective  Date:  December  1. 
1991. 

Docket  Number  47856. 

Date  filed:  November  21. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC123  Reso/P  0093  dated 
November  15. 1991.  North/Mid/South 
Atlantic  Expedited  Resos  002t  (r-1)  and 
002u  (r-2). 

Proposed  Effective  Date:  January  1, 
1992. 

Docket  Number  47857. 

Date  filed:  November  21, 1991. 

Parties:  Members  of  the  Internationa! 
Air  Transport  Association. 

Subject:  PSC/Reso/061  dated 
November  13, 1991.  Finally  Adopted 
Resolutions  R-1  To  R-58. 

Proposed  Effective  Date:  June  1, 1992. 

Docket  Number  47859. 

Date  filed:  November  22, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Reso/370  dated 
November  11, 1991.  Expedited 
Resolutions  R-1  To  R-15. 

Proposed  Effective  Date:  January  1, 
1992. 

Phyllia  T.  Kaylor, 

Chief  Documentary  Sers-ices  Division. 
(FR  Doc.  91-28896  Filed  12-2-91;  8:45  am] 
BILUNQ  CODE  4«10-6a-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  during  the  Week  Ended 
November  22, 1991 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47843. 

Date  filed:  November  18, 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  16, 1991. 

Description:  Application  of  Olympic 
Airways.  S.A..  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  Foreign  Air 
Carrier  Permit  to  operate  scheduled 
combination  passenger  and  cargo 
service  over  the  following  routings: 

A.  From  Greece  to  New  York  and 
beyond  to  Toronto  or  Montreal,  Canada 
in  both  directions: 

B.  From  Greece  to  coterminal  points 
New  York,  Boston  and  Chicago  in  both 
directions; 

C.  From  Greece  via  one  intermediate 
point  in  Europe  (to  be  chosen  at  a  later 
date  by  Greece)  to  three  points  in  the 
United  States  of  Greece's  choice. 

Docket  Number  47848. 

Date  Filed:  November  18, 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  16, 1991. 

Description:  Joint  Application  of 
America  West  Airlines,  Inc.,  and 
Northwest  Airlines,  Inc.,  pursuant  to 
section  401(h)  of  the  Act  and  subpart  Q 
of  the  Regulations,  requests  that  the 
Department  approve  the  transfer  to 
Northwest  of  America  West's  certificate 
for  Route  584  between  Honolulu, 
Hawaii,  on  the  one  hand,  and  Nagoya. 
Japan,  on  the  other. 

Docket  Number  47860. 

Date  filed:  November  22, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  20, 1991. 

Description:  Joint  Application  of 
Trans  World  Express,  Inc.  and  Pan  Am 
Express,  Inc.,  pursuant  to  section  401(h) 
of  the  Act  and  subpart  Q  of  the 
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Regulations,  applies  for  approval  of  the 

transfer  to  TWExpress  of  interstate  and 

overseas  authority  currently  held  by 

PAX. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Serx'ices. 

[FR  Doc.  91-28895  Fijpd  12-2-91;  8:45  am] 

NLUNO  CODE  4»10-«2-lt 


Office  of  ttie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Submittals  to  0MB  on 
November  25, 1991 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  rpcordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  November  25, 1991,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson  or  Susan 
Pickrel,  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590,  telephone, 
(202)  366-4735,  or  Edward  Clarke  or 
Wayne  Brough,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  room  3228,  Washington,  DC 
20503,  (202)  395-7340. 
SUPPI^MENTARY  INFORMATION: 

Background 

Section  3507  of  title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years 

Informadon  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 


Contact"  paragraph  set  forth  above. 
Conunents  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 

"FOR  FURTHER  INFORMATION  CONTACT" 

paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
November  25, 1991. 

£>OrA'o.;3561. 

OMB  Ato.- 2120-0021. 

Administration:  Federal  Aviation 
Administration. 

TitJe:  Pilots  and  Flight  Instructors. 

Need  for  Information:  The  airman 
certificate  and/or  rating  application 
forms  and  the  required  records/ 
logbooks/statements  required  by  the 
FAR  are  submitted  to  the  FAA  district 
offices  or  its  representatives  to 
determine  qualifications  of  the 
application  for  issuance  of  a  pilot  or 
instructor  certificate  rating,  or 
authorization. 

Proposed  Use  of  Information:  The 
information  is  used  to  determine 
eligibility. 

Frequency:  On  occasion. 

Burden  Estimate:  256,695  hours. 

Respondents:  Individuals  (airmen). 

Form(s):  FAA  Form  8710-1. 

Average  Burden  Hours  Per 
Respondent:  15  minutes. 

DOT  No.:  3562. 

OMB  No:  2130-0504. 

Administration:  Federal  Railroad 
Administration. 

Title:  Special  Notice  for  Repairs. 

Need  for  Information:  To  determine  if 
proper  repairs  have  been  made  to  freight 
cars,  locomotives,  or  tracks  that  have 
been  found  unsafe  and  removed  from 
service. 

Proposed  Use  of  Information:  To 
notify  the  railroad  in  writing  of  an 
unsafe  condition  involving  a  car,  a 
locomotive,  or  track. 

Frequency:  On  occasion. 

Burden  Estimate:  25  hours. 

Respondents:  700  Railroads. 

Form(s):  FRA-F-6180.8  and  FRA-F- 
6180.8A. 

A  verage  Burden  Hours  Per 
Respondent  5  minutes. 

Z70r  Afo..- 3563. 

OMB  No:  2130-0040. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Report  of  Traffic  and  Capacity 
Statistics— The  T-lOO  System. 


Need  for  Information:  Bilateral 
Negotiations,  international  routes, 
carrier  fitness,  and  airport  programs. 

Proposed  Use  of  Information:  Reports 
are  used  for  international  negotiations, 
monitoring  air  carrier  fitness, 
international  rates,  and  foreign  air 
carrier  applications. 

Frequency:  Monthly,  Quarterly. 

Burden  Estimate:  10,440  hours. 

Respondents:  U.S.  and  foreign  air 
carriers. 

Form(s):  T-lOO  and  T-100{f). 

Average  Burden  Hours  Per 
Respondent-  Foreign  air  carriers  1  hour 
and  30  minutes:  U.S.  air  carriers  10 
hours. 

Z?Or  Afo.;  3564. 

OMflA^o.New. 

Administration:  U.S.  Coast  Guard. 

Titie:  Stability  Design  and 
Operational  Requirements  Final  Rule. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
U.S.  Coast  Guard  to  enforce  laws  and 
regulations  promoting  the  safety  of  life 
and  property  in  marine  transportation. 
These  regulations  apply  to  the  following: 
vessels  carrying  liquid  bulk;  vessels 
carrying  dangerous  cargo;  freight 
vessels;  seagoi.ag  motor  vessels;  steam 
vessels;  seagoing  barges;  and  mobile 
offshore  drilling  units. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  U.S.  Coast  Guard  to  ensure  that 
regulations  regarding  the  submission  of 
plans,  technical  information  or  operating 
instructions  for  vessels  by  the  builders/ 
designers  and  the  logging  requirements 
by  owner/operators  are  met.  This 
information  and  logging  of  stability 
verification  will  ensure  the  safe 
operation  of  each  vessel. 

Frequency:  5  year  intervals  and  when 
vessels  are  built. 

Burden  Estimate:  24,482  hours. 

Respondents:  Builders,  Designers, 
Owners  and  Operators  of  Vessels. 

Form(s):  N/A. 

Average  Burden  Hours  Per  Response: 
48  minutes. 

ZJOryVo;  3565. 

OMB  No:  New. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Gas  and  Hazardous  Liquid 
Pipeline  Safety  Program  Certification/ 
Agreement. 

Need  for  Information:  To  determine 
state-compliance  with  the  terms  of  the 
pipeline  safety  program  certification/ 
agreement. 

Proposed  Use  of  Information:  To 
calculate  state  grant  allocations  and  to 
prepare  annual  report  to  Congress  on 
pipeUne  safety  program. 

Frequency:  Annually. 
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Need  for  Information:  Bilateral 
Negotiations,  international  routes, 
carrier  fitness,  and  airport  programs. 

Proposed  Use  of  Information:  Reports 
are  used  for  international  negotiations, 
monitoring  air  carrier  fitness, 
international  rates,  and  foreign  air 
carrier  applications. 

Frequency:  Monthly,  Quarterly. 

Burden  Estimate:  10,440  hours. 

Respondents:  U.S.  and  foreign  air 
carriers. 

Form(s):  T-lOO  and  T-100{f). 

Average  Burden  Hours  Per 
Respondent  Foreign  air  carriers  1  hour 
and  30  minutes;  U.S.  air  carriers  10 
hours. 

DOT  No.:  35M. 

OMB  No:  New. 

Administration:  U.S.  Coast  Guard. 

Title:  Stability  Design  and 
Operational  Requirements  Final  Rule. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
U.S.  Coast  Guard  to  enforce  laws  and 
regulations  promoting  the  safety  of  life 
and  property  in  marine  transportation. 
These  regulations  apply  to  the  following: 
vessels  carrying  liquid  bulk;  vessels 
carrying  dangerous  cargo;  freight 
vessels;  seagoing  motor  vessels;  steam 
vessels;  seagoing  barges;  and  mobile 
offshore  drilling  units. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  U.S.  Coast  Guard  to  ensure  that 
regulations  regarding  the  submission  of 
plans,  technical  information  or  operating 
instructions  for  vessels  by  the  builders/ 
designers  and  the  logging  requirements 
by  owner/operators  are  met.  This 
information  and  logging  of  stability 
verification  will  ensure  the  safe 
operation  of  each  vessel. 

Frequency:  5  year  intervals  and  when 
vessels  are  built. 

Burden  Estimate:  24,482  hours. 

Respondents:  Builders,  Designers, 
Owners  and  Operators  of  Vessels. 

Form(s):  N/A. 

A  verage  Burden  Hours  Per  Response: 
48  minutes. 

DOT  No:  3565. 

OMB  No:  New. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Gas  and  Hazardous  Liquid 
Pipeline  Safety  Program  Certification/ 
Agreement. 

Need  for  Information:  To  determine 
state-compliance  with  the  terms  of  the 
pipeline  safety  program  certification/ 
agreement. 

Proposed  Use  of  Information:  To 
calculate  state  grant  allocations  and  to 
prepare  annual  report  to  Congress  on 
pipeline  safety  program. 

Frequency:  Aiinually. 


Burden  Estimate:  3,102  hours. 

Respondents:  State  Public  Service 
Conuaissions. 

Formfs):  Gas  Pipeline  Safety  Program 
5(a)  Certification.  Gas  Pipeline  Safety 
Program  5(b)  Agreement  Hazardous 
Liquid  Pipeline  Safety  Program  205(a) 
Certification.  Hazardous  Liquid  Pipeline 
Safety  Program  205(b)  Agreement 

Average  Burden  Hours  Per  Response: 
Ranges  from  27  to  105  hours. 

DOT"  No.- 356a 

OMB  /VO.-2133-0501. 

Administration:  Maritime 
Administration. 

Title:  Records  Retention  Schedule. 

Need  for  Information:  Mandatory. 

Proposed  Use  of  Information:  To 
assure  records  are  retained  to  permit 
proper  audit  of  pertinent  records  at  the 
conclusion  of  a  contract. 

Frequency:  Quarterly,  Semi-annually. 
Annually. 

Burden  Estimate:  3.914  hours. 

Respondents:  38. 

Formfsf:  None. 

A  verage  Burden  Hours  Per  Response: 
78. 

DOTNo:35S7. 

OMB  No:  View. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Maps  and  Records  of  Pipeline 
Location  and  Characteristics; 
Notification  of  State  Agencies;  Pipeline 
Inventory. 

Need  for  Information:  Adequate  maps 
and  records  of  pipeline  location  and 
characteristics  are  not  always  available. 
Also,  DOT  lacks  data  on  the  miles  of 
pipe  in  use  with  certain  characteristics, 
such  as  type  and  manufacturer. 

Proposed  Use  of  Information:  To 
identify  pipelines  before  excavation  and 
in  emergencies;  to  learn  the  scope  of 
pipe  safety  problems;  to  check 
compliance  with  safety  requirements; 
and  investigate-accidents. 

Frequency:  On  occasion. 

Estimated  Number  of  Respondents: 
About  630  operators  would  be  subject  to 
the  pipe  inventory  proposed  rule. 
Overall  about  2.500  operators  of  utilities 
for  pipelines  and  some  81.000  master 
meter  operators  would  be  affected  by 
the  NPRM. 

Total  Estimated  Burden:  2.486.862 
hours  attributed  to  pipe  inventory 
proposal. 

Form(s):  The  NPRM  has  three  forms: 

(1)  RSPA  F710ai-2 

(2)  RSPA  F7100.XXX 

(3)  RSPA  F700Q.XXX 

Average  Burden  Hours  Per  Response: 
3.947  hours. 

DOT"  ATa- 3568. 

OAfflA^o.  2132-0011. 

Administration:  Urban  Mass 
Transportation  Administration. 


Title:  Environmental  Assessments. 

Need  for  Information:  To  comply  with 
the  Nati(»al  Environraental  Policy  Act 
of  1969,  as  amended. 

Proposed  Use  of  Information:  To 
consider  environmental  consequences  of 
proposed  projects  and  to  develop 
mitigation  measures,  if  necessary. 

Frequency:  On  occasion. 

Buiden  Estimate:  3.720  hours. 

Respondents:  State  or  local 
governments. 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent  124  hours. 

D0TNo:3bm. 

OMB  No:  New. 

Administration:  Maritime 
Administration. 

Title:  Seamen's  Claims; 
Administrative  Action  and  Litigation. 

Need  for  Information:  Required  to 
obtain  or  retain  a  benefit 

Proposed  Use  of  Information:  To 
assure  applicant  qualifies  for  requested 
benefit  under  the  statute. 

Frequency:  On  occasion. 

Burden  Estimate:  2,250  hours. 

Respondents:  750. 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent  3  hours. 

DOT  No.:  3570. 

OMB  No:  2130-0511. 

Administration:  Federal  Railroad 
Administration. 

Title:  Designation  of  Qualified 
Persons. 

Need  for  Information:  To  verify  that 
all  freight  car  inspections  are  conducted 
by  qualified  persons  thus  preventing 
unsafe  movement  of  defective 
equipment 

Proposed  Use  of  Information:  To 
prevent  the  unsafe  movement  of 
defective  equipment  authorized  by 
personnel  unqualified  to  make  such 
determinations. 

Frequency:  Recordkeeping. 

Burden  Estimate:  50  hours. 

Respondents:  700  Railroads. 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent:  2  minutes. 

DOT  No:  3571. 

OMB  No:  2115-0579. 

Administration:  U.S.  Coast  Guard. 

Title:  Application  for  A  Permit  to 
Transfer  Municipal  or  Commercial 
Waste. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
U.S.  Coast  Guard  to  ensure  that  vessels 
transporting  municipal  or  commercial 
waste  are  in  compliance  with  the  Shore 
Protections  Act  and  Coast  Guard's 
regulations. 

Imposed  Use  of  Information:  This 
information  will  be  used  by  the  U.S. 


Coast  Guard  to  issue  pennits  to  owners/ 
operators  of  municipal  or  commercial 
vessels  transporting  waste  in  the  coastal 
waters  of  the  United  States. 
Identification  numbers  will  be  issued 
and  displayed  on  authorized  vessels 
transporting  this  waste.  Use  of  this 
information  will  also  be  used  as  a  basis 
to  revoke  or  deny  a  permit  to  owners/ 
operators  found  to  be  in  violation  of  the 
Act  or  regulations. 

Frequency:  Every  three  years. 

Burden  Estimate:  366  hours. 

Respondents:  Owners /Operators  of 
municipal  or  commercial  vessels 
transporting  waste. 

Average  Burden  Hours  Per 
Respondent  50  minutes. 

Form(s):  None. 

DOT  No.:  3572. 

OMB  No:  2133-0005. 

Administration:  Maritime 
Administration. 

Title:  Uniform  Financial  Reporting 
Requirements. 

Need  for  Information:  Required  to 
obtain  or  retain  a  benefit. 

Proposed  Use  of  Information:To 
assure  applicant  qualifies  for  requested 
benefit  under  the  statute. 

Frequency:  Semi-annually.  Annually. 

Burden  Estimate:  4.750  hours. 

Respondents:  380. 

Form(s):  MA-172. 

Average  Burden  Hours  Per 
Respondent  12  minutes. 

Issued  in  Washington.  DC  on  November  25. 
1991. 

Cynthia  C.  Rand. 
Director  of  information  Resource 
Management. 

|FR  Doc  91-28894  Filed  12-2-91:  8:45  am] 
BiLUMG  COK  m%$-n^ 


Federal  Aviation  Administration 

Advisory  Circular  25-17,  Transport 
Airplane  CatHn  Interiors 
Crashworthlness  Handt>ook 

AOENCV:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  issuance  of  advisory 
circular. 

summary:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  25- 
17,  Transport  Airplane  Cabin  Interiors 
Crashworthiness  Handbook.  Advisory 
Circular  25-17  provides  acceptable 
certification  methods,  but  not 
necessarily  the  only  acceptable 
methods,  of  demonstration  compliance 
with  the  crashworthiness  requirements 
of  part  25  of  the  Federal  Aviation 
Regulations  (FAR)  for  transport  category 
airplanes. 
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dates:  Advisory  Circular  25-17  was 
issued  by  the  Manager,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service.  ANM-100.  on  July 
15. 1991. 

HOW  TO  OBTAIN  COPIES:  A  copy  of  AC 
25-17  may  be  ordered  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  or  from  any  of 
the  Government  Printing  Office 
bookstores  located  in  major  cities 
throughout  the  Untied  States.  Identify 
the  publication  as  AC  25-17.  Transport 
Airplane  Cabin  Interiors 
Crashworthiness  Handbook.  Stock 
Number  05O-fl07-<X)915-l.  The  cost  of 
AC  25-17  is  $11.00.  Send  check  or  money 
order  with  your  request,  made  payable 
to  the  Superintendent  of  Documents. 
Orders  for  mailing  to  foreign  countries 
should  include  an  additional  25  percent 
of  the  total  price  to  cover  handling.  No 
C.O.D.  orders  are  accepted.  Issued  at 
Renton,  Washington,  on  November  25. 
1991. 

Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service,  ANM-IOO. 
[FR  Doc.  91-28916  Filed  12-2-91;  8:45  am] 

BILUNG  CODE  4*10-1»-M 


Aircraft  Noise  Mitigation  Review; 
Aircraft  Noise  Exposure  in  New  York 
Metropolitan  Areas;  Expanded  Public 
Hearing 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  expanded  public 
hearing. 

summary:  The  FAA  is  adding  one 
additional  phase  to  the  public  hearings 
held  in  the  State  of  New  York  as  part  of 
its  Aircraft  Noise  Mitigation  Review  of 
aircraft  noise  exposure  in  the  New  York 
metropolitan  area. 

dates:  The  additional  phase  of  the  New 
York  public  hearings  will  be  held  on 
December  9, 1991,  from  1-4  p.m.  and  7- 
10  p.m.  Written  comments  for  all  of  the 
Public  hearings  in  the  New  York 
metropolitan  area  must  be  received  on 
or  before  December  31, 1991. 

ADDRESSES:  The  additional  phase  of  the 
New  York  public  hearings  will  be  held 
at  the  following  location:  College  of 
Mount  St.  Vincent.  South  Hall. 
Administration  Building.  West  263rd 
Street  and  Riverdale  Avenue,  Bronx. 
New  York  10471. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  R.  Reavis.  Program 
Manager,  ATM-700,  FAA  Headquarters, 
800  Independence  Avenue.  SW., 


Washington.  DC  20591;  telephone  (202) 

267-9367. 

SUPPLEMENTARY  INFORMATION:  On 

October  17, 1991.  the  FAA  issued  a 
notice  announcing  its  intent  to  conduct 
an  Aircraft  Noise  Mitigation  Review 
(ANMR)  to  examine  aircraft  noise  issues 
and  explore  possible  alternatives  to 
mitigate  the  effects  of  aircraft  noise  in 
the  New  York  metropolitan  area  (56  FR 
55150;  October  24, 1991).  The  review 
area  encompasses  the  airspace  within  a 
55  nautical  mile  radius  of  LaGuardia 
Airport,  overlying  the  states  of  New 
York,  Connecticut,  and  New  Jersey. 
Legislation  affirming  the  ANMR  was 
enacted  by  Congress  in  section  345  of 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  of 
1992  (Pub.  L.  102-143;  October  28. 1991). 
The  legislation  specified  the  study  area 
outlined  by  the  FAA  and  directed  the 
FAA  to  hold  public  hearings  in  the 
states  of  New  York  and  Connecticut. 

In  the  notice  published  on  October  24. 
1991,  the  FAA  noted  that  the  portions  of 
the  ANMR  covering  the  New  Jersey  area 
would  be  limited  to  avoid  unnecessary 
duplication  of  the  simultaneous 
preparation,  including  public  hearings, 
of  an  environmental  impact  statement 
(EIS)  to  study  the  impact  over  New 
Jersey  of  implementation  of  the 
Expanded  East  Coast  Plan  (EECP). 
Congress  required  preparation  of  the 
EECP  EIS  in  section  9119(c)  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Pub.  L.  101-508;  November 
5. 1990).  Because  the  EECP  EIS  will 
concentrate  on  noise  exposure  and 
alternatives  in  airspace  at  or  above 
3.000  feet,  the  ANMR  review  with 
respect  to  New  Jersey  is  limited  to 
airspace  below  3,000  feet.  The  notice 
also  described  the  FAA  persormel 
involved  in  the  ANMR  and  the  function 
and  scope  of  their  duties  as  part  of  their 
review.  The  notice  announced  the  dates 
(from  November  5, 1991,  through 
December  5, 1991)  on  which  the  FAA 
would  convene  11  public  hearings  in 
New  York  and  Connecticut.  This  Notice 
announced  hearings  in  Staten  Island, 
Cedarhurst.  White  Plains,  Rye  Brook, 
Queens  and  Newburgh. 

By  this  notice,  the  FAA  armounces 
one  additional  phase  of  these  hearings 
to  be  held  in  the  State  of  New  York. 
While  all  of  these  hearings  have  been 
open  to  all  residents,  the  FAA  has 
determined  that  the  convenience  of 
residents  of  the  borough  of  the  Bronx 
may  be  better  served  by  adding  a 
hearing  location  closer  to  them.  These 
New  York  residents  live  adjacent  to 
LaGuardia  Airport,  and  are  well  within 
the  study  area  mandated  by  Congress. 
The  location  selected  is  within  the 


intended  study  area  and  consistent  with 
the  Congressional  direction  contained  in 
the  appropriations  act  cited  above. 

Written  comments  on  the  issues  are 
encouraged  and  invited  from  persons  or 
interested  parties  who  are  unable  to 
attend  the  public  hearings  or  who  do 
now  wish  to  make  public  statements. 
Written  comments,  which  must  be 
received  on  or  before  December  31, 
1991,  should  be  sent  to:  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
System  Management  (ATM-700).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Issued  in  Washington,  DC  on  November  26. 
1991. 

Nort>ert  A.  Owens, 

Deputy  Associate  Administrator  for  Air 
Traffic. 
[FR  Doc.  91-28982  Filed  12-2-«l;  8:45  am] 

BUXmO  CODE  4S10-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  164;  User  Requirements  for 
Future  Airport  and  Terminal  Area 
Communication,  Navigation,  and 
Surveillance  Systems;  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463.  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  thirteenth  meeting 
of  Special  Committee  166  to  be  held 
December  17-18, 1991,  in  the  RTCA 
conference  room,  1140  Cormectieut 
Avenue,  NW.,  suite  1020.  Washington, 
DC  20036.  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
twelfth  meeting  held  on  October  15-16, 
1991.  RTCA  paper  no.  543-91 /SC166-178 
(previously  distributed);  (3)  Briefing  on 
Cooperative  Area  Precision  Landing 
System  (CAPTS);  (4)  Briefing  on  Pilot 
Traffic  Management  (PTM)  related  to 
Visual  Flight  Rules  (VFR)  users;  (5) 
Reports  on  action  items  assigned  during 
previous  committee  meeting;  (6)  Report 
by  chairman  of  Transition/Economics 
Working  Group  activity;  (7)  Review  of 
sixth  partial  draft  of  committee  report; 
(8)  Assignment  of  tasks;  (9)  Other 
business;  (10)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
member?  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  TRCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  suite  1020.  Washington.  DC.  20036: 
(202)  833-9339.  Any  member  of  the 
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intended  study  area  and  consistent  with 
the  Congressional  direction  contained  in 
the  appropriations  act  cited  above. 

Written  comments  on  the  issues  are 
encouraged  and  invited  from  persons  or 
interested  parties  who  are  unable  to 
attend  the  public  hearings  or  who  do 
now  wish  to  make  public  statements. 
Written  comments,  which  must  be 
received  on  or  before  December  31. 
1991,  should  be  sent  to:  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
System  Management  (ATM-700),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

Issued  in  Washington,  DC  on  November  26, 
1991. 

Norbert  A.  Owens, 

Deputy  Associate  Administrator  for  Air 
Traffic. 
[FR  Doc.  91-28982  Filed  12-2-«l;  8:45  am] 

BtLUMQ  CODE  4«10-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  164;  User  Requirements  for 
Future  Airport  and  Terminal  Area 
Communication,  Navigation,  and 
Surveillance  Systems;  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463.  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  thirteenth  meeting 
of  Special  Committee  166  to  be  held 
December  17-18. 1991,  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington. 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
twelfth  meeting  held  on  October  15-16. 
1991,  RTCA  paper  no.  543-91 /SC166-178 
(previously  distributed);  (3)  Briefing  on 
Cooperative  Area  Precision  Landing 
System  (CAPTS);  (4)  Briefing  on  Pilot 
Traffic  Management  (PTM)  related  to 
Visual  Flight  Rules  (VFR)  users;  (5) 
Reports  on  action  items  assigned  during 
previous  committee  meeting;  (6)  Report 
by  chairman  of  Transition/Economics 
Working  Group  activity;  (7)  Review  of 
sixth  partial  draft  of  committee  report; 
(8)  Assignment  of  tasks;  (9)  Other 
business;  (10)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  TRCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC.  20036; 
(202)  833-9339.  Any  member  of  the 
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public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  November 
2S,tWl. 
foyce  I-  Ginen, 
Designated  Officer. 
[FR  Doc.  91-28014  Filed  12-2-91:  &45  mm] 

BRUNO  COM  4»I0-M-H 


Intent  to  Rule 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application  to  impose  a  Passenger 
Facility  Charge  (PFC)  at  the  Huntsville 
International  Airport,  Huntsville, 
Alabama. 


;  The  Federal  Aviation 

Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Huntsville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-506)  and  14  CFR  part  156. 

On  November  19, 1991.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the 
Huntsville-Madison  County  Airp<Mi 
Authority  was  substantially  complete 
within  the  requirements  of  {  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  Hiiole  or 
in  part,  no  later  than  March  12, 1992. 

DATES:  Comments  must  be  received  on 
or  before  January  2, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/Airports  District  Office, 
120  North  Hangar  Drive,  suite  B. 
Jackson.  Mississippi  39206-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Eugene  B. 
Conrad,  Jr..  AA.E..  Executive  Director  of 
the  Huntsville-Madison  County  Airport 
Authority  at  the  following  address: 
Huntsville-Madison  County  Airport 
Authority,  1000  Glenn  Heam  Blvd..  Box 
20008,  Huntsville,  Alabama  35624.  '^ 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  lue  Huntsville- 
Madison  County  Airport  Authority 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT 

Wayne  Atkinson.  Assistant  Manager. 
FAA/Airports  District  Office,  120  North 
Hangar  Drive,  suite  B,  Jackson. 
Mississippi  39208-2306;  telephone 
number  (601)  96&-4628.  The  application 


may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The 

foUowiog  is  a  brief  overview  of  the 
application. 

LeveJ  of  the  proposed  PFC  $3.00. 

Proposed  charge  effective  date:  June 
1.1992. 

Proposed  charge  expiratjon  date: 
December  1.  2019. 

Total  estimated  PFC  revenue: 
$24,617,126. 

Brief  description  of  proposed 
project/s):  Acquire  development  land; 
constnict  access/security  road 
extension;  S  107.14  security  I 

improvements;  expand  air  cargo  apron: 
airport  master  plan  update;  construct 
maintenance/ equipment  storage 
building;  rehabilitate  west  runway  and 
apron;  construct  regional  ARFF  training 
facility;  overlay  Runway  18R-36L 
runway  and  associated  taxiways; 
expand  fire  station:  instaU  directional 
signage;  acquire  ARFF  vehicle;  expand 
terminal  building;  replace  terminal 
boiler;  extend  Runway  18L-36R;  overlay 
general  aviation  apron. 

Availability  of  Applciation:  Any 
person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above.  In 
addition,  any  person  may.  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  application  in 
person  at  the  office  of  the  Huntsville- 
Madison  County  Airport  Authority. 

Issued  in  Atlanta.  Georgia,  on  Novenaber 
19,1991. 

Stephen  A.  Brill. 

Manager.  Airports  Division.  Sotithem  Region. 
(FR  Doc.  91-28915  Filed  12-2-91;  8:45  am) 
BiOING  COM  4t10-1»-a 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary  | 

[  Department  Ctrcular— PubNc  C^trt  Series 
No.37-«1l 

Treasury  Notes  of  November  30, 1993, 
Series  AH- 1993;  Interest  Rate 

Washington.  November  21. 1991 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  llk)de,  invites  tenders 
for  approximately  $13,500,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  November  30, 1993, 
Series  AH-1993  (CUSIP  No.  912827  D3 
3),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  llie 


interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determiend  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  ati^rities. 

2.  Descriptiea  of  Securities 

2.1  The  Notes  will  be  dated  December 
2, 1991.  and  will  accme  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  May  31, 1992,  and  each 
subsequent  6  months  on  November  30 
and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30. 1993.  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  wiU  not  be  acceptable  in 
payment  of  Federal  teuces. 

2.4  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  Ijearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  senirities.  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book -entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-B6  (31  CFR 
part  357).  apply  to  the  NOtes  offered  in 
this  drctilar. 

3.  Sale  Procedure* 

3.1.  Tenders  wrill  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  PuHic  Debt, 
Washington.  DC  20239-1500.  Monday. 
November  25. 1991.  prior  to  11  a.m.. 
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Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  12 
noon.  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tanders  as  defmed  below  will  be 
considered  timely  if  postmarked  no  later 
than  Sunday.  November  24, 1991,  and 
received  no  later  than  Monday, 
December  2. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  deBned  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $5,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b));  and 
government  securities  broker/dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  15C(a)(l)  of  the  Securities  and 
Exchange  Act  of  1934,  as  amended  by 
the  Government  Securities  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  pubhc 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 


guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserve  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
December  2, 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  27, 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
ever  par,  setUement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain. 
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5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
December  2, 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defmed  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday.  November  27, 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
deRnitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain. 
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service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-28957  Filed  11-27-91;  2:42  pm) 
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I  Department  Circular— PuMic  Debt  Series— 
'     No.  36-91] 

Treasury  Notes  of  November  30, 1996, 
Series  V-1996;  Interest  Rate 

November  21, 1991. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $9,000,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  November  30, 1996, 
Series  V-1996  (CUSIP  No.  912827  D4  1), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  December 
2, 1991,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  may  31, 1992,  and  each 
subsequent  6  months  on  November  30 
and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30, 1996,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 


2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  Tuesday, 
November  26, 1991.  prior  to  12  noon, 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  25, 1991.  and 
received  no  later  than  Monday, 
December  2, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $5,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 


noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)):  and 
government  securities  broker/dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  15C{a)(l)  of  the  Securities  and 
Exchange  Act  of  1934.  as  amended  by 
the  Government  Securities  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be        ^ 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities:  public 
pension  and  retirement  and  other  public 
funds:  international  organizations  in 
which  the  Untied  States  holds 
membership;  foreign  central  banks  and 
foreign  states:  and  Federal  Reserve   >>,, 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yi^s,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Va  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99iX)0.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes^  Based  on 
such  interest  rate,  the  price  on  each 
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competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
December  2. 1991.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 


regulations  governing  United  States 
sectirities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  27, 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
Slates,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-28958  filed  11-27-81;  2:42  pm] 
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Fiscal  Service  Surety  Companies 
Acceptable  on  Federal  Bonds 

Rockwood  Insurance  Co^  Liquidation 

Rockwood  Insurance  Company 
formerly  held  a  Certificate  of  Authority 
as  an  acceptable  surety  on  Federal 
bonds  and  was  last  listed  as  such  at  52 
FR  24623.  July  1. 1987.  The  Company's 
authority  was  terminated  by  the 
Department  of  the  Treasury  effective 
lune  30, 1988.  Notice  of  the  termination 
was  published  in  the  Federal  Register  of 
June  Sa  1988,  on  page  24827. 

On  August  26, 1991,  upon  a  petition  by 
the  Insurance  Commissioner  of  the  State 
of  Pennsylvania,  the  Court  issued  an 
Order  of  Liquidation  with  respect  to 
Rockwood  Insurance  Company.  The 
Insurance  Commissioner  of  the 
Commonwealth  of  Pennsylvania  was 
appointed  as  the  Liquidator.  All  persons 
having  claims  against  Rockwood 
Insurance  Company  must  file  their 
claims,  by  April  26, 1992.  or  be  barred 
from  sharing  in  the  distribution  of 
assets. 

All  claims  must  be  filed  in  writing  and 
shall  set  forth  the  amount  of  the  claim, 
the  facts  upon  which  the  claim  is  based, 
any  priorities  asserted,  and  any  other 
pertinent  facts  to  substantiate  the  claim. 
It  is  recommended  that  Federal  Agency 
claimants  asserting  priority  status  under 
31  U.S.C.  3713  who  have  not  yet  filed 
their  claim  should  do  so,  in  writing,  to: 
Department  of  Justice,  Civil  Division, 
Commercial  Litigation  Branch,  P.O.  Box 
875,  Ben  Franklin  Station,  Washington, 
DC  20044-0875,  Attn:  Ms.  Sandra  P. 
Spooner,  Deputy  Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Rockwood 
Insurance  Company,  on  behalf  of  the 
United  States  Govemment.  Any 
questions  concerning  filing  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS)  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905. 

Dated:  November  25, 1991. 
Chaties  F.  Schwan,  ID. 
Director,  Funds  Management  Division, 
Financial  Managemen  t  Service. 
JFR  Doc  91-28853  Filed  12-2-91;  8:45  amj 
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Fiscal  Service  Surety  Companies 
Acceptable  on  Federal  Bonds 

Rockwood  Insurance  Co^  Liquidation 

Rockwood  Insurance  Company 
formerly  held  a  Certificate  of  Authority 
as  an  acceptable  surety  on  Federal 
bonds  and  was  last  listed  as  such  at  52 
FR  24623,  July  1, 1987.  The  Company's 
authority  was  terminated  by  the 
Department  of  the  Treasury  effective 
June  30, 1988.  Notice  of  the  termination 
was  published  in  the  Federal  Register  of 
June  30, 1988,  on  page  24827. 

On  August  26. 1991,  upon  a  petition  by 
the  Insurance  Commissioner  of  the  State 
of  Pennsylvania,  the  Court  issued  an 
Order  of  Liquidation  with  respect  to 
Rockwood  Insurance  Company.  The 
Insurance  Commissioner  of  the 
Commonwealth  of  Pennsylvania  was 
appointed  as  the  Liquidator.  All  persons 
having  claims  against  Rockwood 
Insurance  Company  must  file  their 
claims,  by  April  26, 1992,  or  be  barred 
from  sharing  in  the  distribution  of 
assets. 

All  claims  must  be  Bled  in  writing  and 
shall  set  forth  the  amount  of  the  claim, 
the  facts  upon  which  the  claim  is  based, 
any  priorities  asserted,  and  any  other 
pertinent  facts  to  substantiate  the  claim. 
It  is  recommended  that  Federal  Agency 
claimants  asserting  priority  status  under 
31  U.S.C.  3713  who  have  not  yet  filed 
their  claim  should  do  so,  in  writing,  to: 
Department  of  Justice,  Civil  Division, 
Commercial  Litigation  Branch,  P.O.  Box 
875,  Ben  Franklin  Station,  Washington, 
DC  20044-0875,  Attn:  Ms.  Sandra  P. 
Spooner,  Deputy  Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Rockwood 
Insurance  Company,  on  behalf  of  the 
United  States  Government.  Any 
questions  concerning  filing  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS]  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905. 

Dated:  November  25, 1991. 
Charies  F.  Schwan,  m. 
Director.  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc.  91-28853  Filed  12-2-91: 8:45  am) 
MUJNG  CODE  4t1ft-SS-ll 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11  a.m.,  Friday, 
December  27. 1991. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  91-29024  Filed  11-29-91;  10:24  ami 

WLUNQ  COOE  SSSI-OI-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
December  20. 1991. 

place:  2033  K  St..  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
contact  person  for  more 

INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-29025  Filed  11-29-91;  10:24  am] 

MLUNO  COOE  C3S1-01-H 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
December  13, 1991. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C..  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-29026  Filed  11-29-91;  10:24  am] 

SIUJNO  CODE  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  A.M..  Friday, 

December  6, 1991. 

PLACE:  2033  K  St.,  NW..  Washigton.  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-29027  Filed  11-29-91: 10:24  45 

am] 

BILUNO  COOE  S351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Monday. 

December  9. 1991. 

place:  2033  K  St.,  NW..  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-29028  Filed  11-29-91: 10:24  am] 

BILUNO  CODE  63S1-01-M 

DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  November 
25,  1991,  56  FR  59326. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  27. 1991, 10  a.m. 
CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  have  been  added  to 
Items  CAG-49.  CAG-76.  and  CAG-81  on 
the  Agenda  scheduled  for  November  27. 
1991: 

Item  No..  Docket  No.,  and  Company 

CAG-49— RP92-1-O0O.  Northern  Natural  Gas 

Company 
CAG-76— RP92-11-000,  Southern  Natural 

Gas  Company 
CAG-81— CP91-2315-001,  Boston  Gas 

Company 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-29007  Filed  ll-27-«l:  5fl6  pm] 
MIXING  CODE  e717-02-M 


BOARD  OF  GOVERNORS  OP  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11  a.m.,  Monday, 
December  9, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  [appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
you  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting.  > 

Dated:  November  29, 1991. 
William  W.  WUes, 
Secretary  of  the  Board. 
IFR  Doc.  91-29111  Filed  11-29-91;  4:03  pm] 

BILUNO  COOE  6210-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
December  10. 1991. 

place:  Hearing  Room  A.  Interstate 
Commerce  Commission.  12th  & 
Constitution  Avenue.  NW..  Washington, 
D.C.  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Docltet  No.  AB-167  (Sub-No.  1094).  Chelsea 
Property  Owners — Abandonment — Portion  of 
the  Consolidated  Rail  Corporation's  West 
30th  Street  Secondary  Track  in  New  York. 
NY. 

EX  Parte  No.  346  (Sub-No.  26).  Association 
of  American  Railroads — Petition  to  Exempt 
Industrial  Development  Activities  from  49 
U.S.C.  10767(a).  10762(a)(lj  11902.  11903.  and 
11904(a). 

Ex  Parte  No.  MC-203,  Petition  to  Amend  49 
CFR  1057— Lease  and  Interchange  of 
Vehicles. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  A.  Dennis  Watson.  Office 
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of  External  Affairs,  Telephone:  (202) 

275-7252.  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  Jr., 

Secretary 

|FR  Doc.  91-29056  Filed  11-29-91  1:00  pm] 

BILUNO  CODE  703S-01-H 

SECURmES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  Lhe 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  2, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  December  3, 1991,  at  2:30  p.m. 

Commissioners.  (Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402[a)(4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
December  3, 1991.  at  2:30  p.m..  will  be: 


Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Litigation  matter. 

At  times,  changes  In  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated:  November  27, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-29055  Filed  11-2&-91;  12:59  pm| 
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Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Litigation  matter. 

At  times,  changes  In  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated:  November  27. 1991. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-29055  Filed  ll-2»-91;  12:59  pm| 
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Environmental 
Protection  Agency 

40  CFR  Parts  72,  73,  75  and  77 
Acid  Rain  Program:  Permits,  Allowance 
System,  Continuous  Emissions 
Monitoring,  and  Excess  Emissions; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air  and  Radiation 
40  CFR  Parts  72, 73, 75,  and  77 
IFRL-4028-11 

Acid  Rain  Program:  Permits,  Allowance 
System,  Continuous  Emissions 
Monitoring,  and  Excess  Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rules. 

summary:  Title  IV  of  the  Clean  Air  Act. 
as  amended  by  Public  Law  101-549.  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act),  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  an  acid  rain  program  to  reduce 
the  adverse  effects  of  acidic  deposition. 
In  order  to  implement  this  statutory 
mandate,  the  acid  rain  program 
requirements  will  eventually  be  codified 
in  six  regulations.  Today's  notice 
includes  four  proposed  rulemakings:  the 
permits  regulation  (40  CFR  part  72);  the 
allowance  system  regulation  (40  CFR 
part  73);  the  continuous  emissions 
monitoring  regulation  (40  CFR  part  75); 
and  the  excess  emissions  penalties 
regulation  (40  CFR  part  77).  These 
rulemakings  constitute  the  core  of  the 
acid  rain  program  with  its  four 
interrelated  components:  the  permit 
which  includes  a  source's  emissions 
control  plans  and  requirements  and 
allows  a  source  to  benefit  from  the 
allowance  trading  system;  the 
allowance  sysTem.  which  provides  a 
source  the  flexibility  to  meet  its  sulfur 
dioxide  (SO:)  emissions  limitation 
requirements  economically  while 
providing  environmental  accountability 
for  collective  compliance  with  the 
national  cap  on  SOt  emissions;  the 
continuous  emissions  monitoring 
system,  which  not  only  ensures  source 
compliance  but  also  instills  confidence 
in  the  market-based  approach  by 
certifying  the  existence  of  the 
"commodity"  being  traded;  and  the 
excess  emissions  program,  which 
defines  the  consequences  for  failing  to 
comply  with  the  acid  rain  program's  SO2 
and  nitrogen  oxides  (NO.)  emissions 
requirements.  Not  included  in  today's 
Federal  Register  are  the  NO,  control 
program  and  the  requirements  for 
sources  that  elect  to  participate  by 
"opting-in"  to  the  acid  rain  program. 
DATES:  Comments:  Comments  on  the 
rule  proposed  by  this  notice  must  be 
received  on  or  before  February  3, 1992; 
although  written  comments  should  be 
submitted  separately  for  each  rule,  the 
Agency  will  hold  three  public  hearings 


on  all  of  today's  proposal.  The  hearings 
are  scheduled  to  convene  at  three 
different  locations  (addresses  are  listed 
below)  and  at  the  dates  indicated 
below: 

1.  fanuary  6  and  7, 1992.  in  Washington 
DC. 

2.  January  8, 1992.  in  San  Francisco. 
California. 

3.  January  9  and  10. 1992.  in  Chicaga 
Illinois. 

The  hearings,  with  the  exception  of 
the  second  day  in  Washington.  DC.  will 
begin  at  9:30  a.m..  with  registration  at  9 
a.m.  The  second  day  of  public  hearings 
in  Washington.  DC  will  begin  at  12 
noon,  with  registration  at  11:30  a.m.  The 
hearings  will  end  at  4:30  p.m..  unless 
concluded  earlier.  Requests  to  present 
oral  testimony  must  be  received  on  or 
before  one  week  prior  to  final  hearing 
date.  Although  the  Washington,  DC  and 
Chicago,  IL  hearings  are  scheduled  for 
two  days,  the  second  day  will  only 
proceed  if  there  are  more  confirmed 
presenters  than  can  be  accommodated 
in  one  day.  To  schedule  oral  testimony 
and  register  attendance  regarding  the 
hearings,  contact  EPA's  Public  Hearings 
Hotline.  6  Whitmore  Street.  Arlington, 
MA  02174;  telephone  (617)  641-5375. 
Callers  will  receive  by  mail  confirmation 
of  their  scheduled  testimony  and 
logistical  information.  Persons  who  wish 
to  make  oral  presentations  must  restrict 
presentations  to  10  minutes  and  are  also 
encouraged  to  have  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record.  Written  comments 
may  be  mailed  prior  to  the  scheduled 
hearings  to  the  Hearings  Hotline  at  the 
above  address. 

ADDRESSES:  All  written  comments  on 
these  acid  rain  rules  must  be  identified 
with  the  appropriate  document  control 
number  and  must  be  submitted  in 
duplicate  to;  EPA  Air  Docket  (LE-131). 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  20460.  Written 
comments  on  the  Permits  rule  must  be 
identified  with  the  document  control 
number  "A-90-38";  written  comments 
on  the  Allowance  System  rule  must  be 
identified  with  the  document  control 
number  "A-91-43";  written  comments 
on  the  Continuous  Emissions  Monitoring 
rule  must  be  identified  with  the 
document  control  number  "A-90-51"; 
and  written  comments  on  the  Excess 
Emissions  rule  must  be  identified  with 
the  document  control  number  "A-91- 
68".  Commenters  may  have  comments 
on  the  acid  rain  program  or  the  core 
rules  in  general;  such  comments  may  be 
sent  to  the  Acid  Rain  Core  Rules — 
General  Docket,  and  must  be  identified 
with  the  document  control  number  "A- 
91-69". 


In  addition,  commenters  may  wish  to 
call  the  Acid  Rain  Hotline  at  (617)  641- 
5377  to  request  information  or  ask 
general  questions. 

Comments  received  on  these  propos<;d 
rules  will  be  available  for  reviewing  and 
copying  from  8:30  a.m.  to  12  p.m.  and 
1:30  p.m.  to  3:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  in  room 
M-1500.  first  floor  Waterside  Mall,  at 
the  address  given  above. 

The  public  hearings  are  scheduled  to 
convene  at  three  different  locations  (the 
dates  are  listed  above): 

1.  EPA  Education  Center.  Waterside 
Mall.  401  M  Street.  SW.,  Washington. 
DC. 

2.  Westin  St.  Francis.  335  Powell  Street., 
in  San  Francisco.  California. 

3.  The  Museum  of  Science  and  Industry, 
57th  and  Lake  Shore  Drive.  Chicago. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  McLean.  Director,  Acid  Rain 
Division  (ANR-445),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460,  (617)  641-5377. 
SUPPtXMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  as  follows: 

L  StHtulory  Authority 

II.  General  Background 

III.  Acid  Rain  Regulations  Introduction 

IV.  Permit  Regulation 

A.  Overview  of  the  Acid  Rain  Permit 
Program 

1.  Flexibility 

2.  National  Consistency 

3.  Integration  of  Titles  IV  and  V 

4.  Accountability 

5.  Organization  of  the  Rule 

B.  Acid  Rain  General  Provisions 

1.  Definitions 

2.  Applicability 

a.  "Existing"  and  "New  Units" 

b.  Appendices  A  and  B 

c.  Units  Not  Subject  to  the  Acid  Rain 
Program 

d.  Applicability  of  Program  to  Specific 
Categories  of  Units 

e.  Applicability  Determinations 

f  Shared  Responsibility  and  Accountability 
g.  Submissions 

C.  Designated  Representative 

1.  Role  and  Certification  Requirement 

2.  Owner/Operator  Liability 

3.  Designated  Representative.  Multiple  Unit 
Permits,  and  Multiple  Source  Compliance 
Options 

a.  Multi-Unit  Sources 

b.  Multi-Source  Plans 

4.  Certificates  of  Representation 

5.  Issues  Concerning  Representation 

a.  Binding  Agreement  of  Representation 

b.  Binding  Agreement  Regarding  the 
Molding  and  Distribution  of 
Allowances — Unanimity  Issue 

c.  Changing  the  Designated 
Representative/Objections 

D.  Acid  Rain  Permit  Applications  and 
Compliance  Plans 

1.  Compliance  Planning 
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d.  Compliance  Options  for  Affected  Units 

b.  Muhi-Unit  Compliance  Options 

c.  Using  Multiple  Compliance  Options 
d  Conditional  Approval  of  Compliance 

Options 

2.  Mandatory  Use  of  Forms /Pap«»rwork 
Reduction  Act 

3.  RelalioRsbip  of  Acid  Rain  Permits  to 
Emissions  Monitoriiig  Requirements 

a.  Monitoring  Plans  and  Certifications 

b.  Alternative  Monitoring  Applications 

c.  Common  Stack  Monitors 

d.  New  Units 

E.  Acid  Rain  Compliance  Options 

1.  Multi-Unit  Req4iire»nen4s 

2.  Phase  I  Substitution  Plans 

a.  Applicable  Units/Exclusions 

b.  "Comwon  Contiol"  Requirement 

c.  Conditions  of  Plan 

d.  Te<-niination  of  Substitution  Plans 

3.  Phase  1  Extension  Plans 

a.  Applicable  Units 

b.  Transfer  Unit  Limitations 

c.  Control  Unit  Limitations 

d.  Contents  of  Proposed  Phase  1  Extension 
Plan 

e.  90%  Control  TechnoioRy  Demonstrations 

f.  Determining  "Order  of  Receipt"— Early 
Ranking  Procedure 

g.  Prohibition  on  Termination  of  Approved 
Phase  1  Extension  Plans 

4.  Phase  I  Reduced  Utilization  Plans  and 
Under-utilization  Accounting 
Requirements 

a.  Background 

(1)  Section  40a(c)(})lB} 

(2)  Section  403(d) 

b.  Concerns  Addressed  by  Limiting  the 
Applicability  of  Section  408<c)(l)(B) 

(1)  Growth  a1  Unaffected  Units 

(2)  Wholesale  Power  Agreements 

(3)  Operational  Flexibility  . 

c.  Distinguishing  Brtween  Section 
408(c)(lUB)  and  Section  403<dl  Treatment 

d.  Specifics  of  Section  408(cHtHBl  Reduced 
Utilization  Plans  and  Section  403|d) 
Acoounling 

(1)  Net  Aggregate  PhHse  I  Utilization 
Threshold  Test 

(2)  System-wide  Sales  Downturn  Threshold 
Test 

[3]  Section  4081c)|lHB)  Reduced  Utilization 

Plans 
{a)  General  Requirements 
(b)  Sulfur-fa*e  Generation  Plans 
^]  Energy  Conservation  and  Improved  Unit 

Efficiency  Plans 
Id]  Failure  to  Submit  a  Section  408  Plan 
(ej  Appli^.ability  of  NO,  Requirements  to 

Compensating  Units  Under  Section 

408(oi|l)lBJ  Reduced  Utilization  Plans 
(0  Termination  of  Compensating  Unit  Ptans 

(4)  Section  403  Accounting 

(a)  Treatment  oi  No, 

(b)  Treatment  of  Farced  Outages 
e.  Timing  of  Accounting  Period 

5.  Phase  II  Repowering  Extensions 

a.  Effect  of  Repowering  Extension 

b.  f»rohibitions  on  Termination  of  Approved 
Repowering  Extension  Flans 

c.  Treatinent  of  Failed  and  Abandoned 
Repowering  Project 

d.  Repowering  Application  Process 

e.  Qualifying  Repowering  Technology 
(1)  Proposed  Approach 

6.  New  Unit  Plans 


a.  Proposal 

b.  Special  Deadlines 

c.  Compliance  Upon  Commenoemeni  of 
Operation 

d.  Near  Unit  Emissions  Monitoring 
Requirements 

e.  Other  Options  Considered 

7.  Nitrogen  Oxides  Options-Cenerally 

8.  Phase  I  or  Phase  II  Nitrogen  Oxides 
Emissions  Averaging  Plans 

a.  Applicable  Units 

b.  Common  Ownership  Requirement 

c.  Special  Annual  Compliance  Certification 

9.  Phase  I  or  Phase  II  Nttrogen  Oxides 
Alternative  Emission  Limitations  Plans 

a.  Applicable  Units 

b.  Technology  Requirements 

c.  Submission  of  Applications 

10.  Phase  I  Nitrogen  Oxidts  Compliance 
Deadline  Extension  Plans 

a.  Approach 

11.  Phase  I  or  Phase  n  Opt-in  Plans 

12.  Phase  i  or  Phase  II  Common-Stock 
Plans 

F.  Acid  Rain  Permit  Contents 
1.  Permit  Shield 

G.  Acid  Rain  Phase  I  Implementation 
1.  Description  cf  Process 

Z.  Treatment  of  Effective  Date  of  Permits 
H.  Federal  Acid  Rain  Pennit  Issuance 
Procedures 

1.  Approach 

2.  Regional  Role 

L  Appeal  Procedures  for  Acid  Rain  Permits 
1.  Other  Approaches  Considered 
).  Acid  Rain  Phase  U  Implementation 

1.  Appeals  of  Slate  Issued  Permits 

2.  Permit  Term 

3.  State  Program  Approval  Criteria 
K.  Permit  Revisions 

1.  Prohibited  Revisions 

2.  Modifications 

3.  Administrative  Permit  Anoendments 

4.  Minor  Permit  Amendments 

5.  Automatic  Permit  Amendments 
L  Compliance  Certification 

1.  Need  for  Information 

M.  Phase  I  Extension  Early  RatLking 

Procedures 
L  Industry's  Interest  in  an  Accelrraled 

Procedure 

2.  Overview 

3.  Other  Approaches  Considered  for 
Determining  "Order  of  Receipf 

a.  Modified  Phone  Queue  Approa  J» 

b.  Lottery 

c.  Date  Stamp 

d.  Stand-in-line 

e.  Pro  Rata 

4.  Early  Rulemaking; 

V.  Sulfur  Dioxide  Allowance  Sjstiim 
Regulation 
A.  Allowance  Rule  Background  and 
Summary 

1.  Applicability 

2.  Ftjnction  (^  Allowances  in  the  Acid  Rain 
Program 

3.  Statutory  Authority  for  the  Proposed 
Allowance  System 

4.  Summary  of  Today's  Proposed  Rule 

a.  Regulatory  Approach  to  the  Allowance 
System 

b.  Overview  of  Proposed  Role 

c  Design  of  the  Tracking  System 

d.  Annual  Timeline  for  Subaccounts 

e.  Recordation  of  Transfers 


f.  Timeline  of  AUw  .laoe  System  Ar»t>  irics 
B.  Allowance  Tradmig  Sysien 

1.  Function  of  AeotMMits 

2.  Subaccounts 

a.  Compliance  and  F«itiii«  Year 
Subaccounts 

b.  Allocations  in  Future  Year  Subaccounts 

c.  Transfers  in  Futwe  Year  Subaccounts 

3.  Non-Unit  Accotmts 

4.  Identification  Numbers  for  Allowances 

5.  Authorized  Accoant  Representative 

a.  Certification  and  Function 

b.  Objections 

6.  Account  Contents  ^ 

7.  CompHance  ■' 

a.  Allowance  transfer  deadline 

b.  Purpose  of  an  extended  allowance  "^ 
recordation  period 

c.  Power  and  allowance  pouts 

d.  jannary  30  '■'.. 

8.  Deductions  for  Compliance  T 

9.  Common  Stacks  2 

10.  Deductions  for  Units  Sub)ecl  to 
Amended  Phase  I  Substitution  and 
Compensating  Unit  Plans 

11.  Deductions  for  Excess  Emissions 

12.  Banking 

13.  Account  Error  and  Dispute  Resolution 

14.  Public  Availability 

C.  Allowance  Transfers 

1.  Recordation  of  Transfers 

2.  Price  and  Other  Terms  of  Transfers 

3.  What  Constitutes  a  Valid  Transfer 

4.  Prohibited  Transfers 

a.  Transfers  of  Allowances  Between 
Subaccounts  of  Different  Years 

b.  Transfers  from  Units  with  txcess  ^ 
Emissions  i 

c.  Transfers  involving  allowances 
prohibited  from  transfer 

5.  Submission  of  Transfers 

6.  EPA  Recordation  of  Tranvlers 

7.  Notification 

&  Non-RecordaliaB  of  Traosiers 
9.  Electronic  Reporting 

D.  Energy  Conservation  and  Renewable 
Energy  Reserve 

1.  Authority 

2.  Qualifying  Criteria 

a.  Least  Cost  Plan 

b.  Net  income  Neutrality 

c.  Certification  of  net  tooome  neutrality  by 
the  Secretary  of  Eaergf 

d.  Qualified  eneigy  conservation  measures 

e.  Qualified  renewable  energy  feneration 

f.  Ownership  criteria 

g.  Demonstration  that  requirentents  have 
been  met 

3.  Application  Procedures 

a.  Application  and  aUocation 

b.  First-come,  first-seryed 

c.  Verification 

d.  Application  sufaniittal 

e.  Ceilification 

VI.  ContinuoiH  Emission  RegnUtion 
Monitoring 

A.  Riie  Background  and  Summary 

1.  Applicability 

2.  Purpose  of  the  Continwons  Emission 
Monitoring  Program 

3.  Statutory  Authority 

4.  Summary  of  To<i«y'8  Procosed  Rule 

B.  CEMS  Descriptioa  and  Back^traond 

C.  SOi  Pollatant  Concentration  Mfjnti.ifing 
1.  System  Design  Constderaiions 
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a.  Time  Period  for  Emissions  Accounting 

b.  Sampling  Frequency 

2.  Performance  Specincalions  for 
Certification 

a.  Relative  Accuracy 

b.  Bias 

c.  Calibration  Error 

d.  Cycle  Time/Response  Time 

3.  Quality  Assurance  and  Quality  Control 
Procedures 

a.  Daily  Calibration  Error  Test 

b.  Periodic  Performance  Tests 

(1)  Relative  Accuracy  Test  Audit 

(2)  Bias  Test 

(3)  Three-Point  Calibration  Error  Test 

4.  Monitoring  of  SQi  Reductions  from 
Qualifying  Phase  I  Technologies 

D.  Flow  Monitoring 

1.  System  Design  Considerations 

a.  Time  Period  for  Flow  Accounting 

b.  Sampling  Frequency 

2.  Performance  Specifications  for 
Certification 

a.  Relative  Accuracy 

b.  Bias 

c.  Electronic  Stability/Calibration  Error 

d.  Orientation  Sensitivity 

e.  Interference  Checks 

3.  Quality  Assurance  and  Quality  Control 
Procedures 

a.  Daily  Assessments 

b.  Periodic  Performance  Tests 

(1)  Relative  Accuracy  Test  Audit 

(2)  Bias  Test 

E.  NO,  Emissions  Monitoring 

1.  System  Design  Considerations 

a.  Time  Period  for  Emissions  Accounting 

b.  Sampling  Frequency 

2.  Performance  SpeciFications  for 
Certiflcation 

a.  Relative  Accuracy 

b.  Bias 

c  Calibration  Error 

d.  Cycle  Time/Response  Time 

3.  Quality  Assurance  and  Quality  Control 
Procedures 

a.  Daily  Calibration  Error  Test 

b.  Periodic  Performance  Tests 

(1)  Relative  Accuracy  Test  Audit 

(2)  Bias  Test 

(3)  Three-Point  Calibration  Error  Test 

F.  Missing  Data  Procedures 

1.  Rejected  Alternatives 

2.  Proposed  Approach 

C.  COi  Emissions  Monitoring 
H.  Opacity  Monitoring 
I.  Recordkeeping  and  Reporting 
Requirements 

1.  Monitoring  Plan  for  Compliance  Plan  and 
Permit 

2.  Notification  of  Monitoring  Performance 
Certification  Tests 

3.  Recordkeeping  and  Reporting  of 
Fjnissions  and  Flow  Data 

4.  Availability  and  Maintenance  of  Records 

5.  Reports  of  Performance  Certification 
Tests 

e.  Reports  of  Quality  Assurance  and 
Quality  Control  Tests 

7.  Quarterly  Reports 

6.  Electronic  Reports 
9.  Reporting  Party 

|.  Alternative  Monitoring  Systems 

1.  Demonstrations  of  Equivalency  to  CEMS 

2.  Proposed  Exceptions  for  SOi  CEMS: 
Gas-Fired  Units  and  Oil-Fired  Units; 


VII.  Excess  Emissions  Regulation 

A.  Background  and  Purpose 

B.  Applicability 

C.  Definitions 

D.  Sulfur  Dioxide  Excess  Emissions  Offset 
Planning 

E.  Administrator's  Actions  on  Offset  Plans 

F.  Excess  Emissions  Penalties 

G.  Other; 

VIII.  Impact  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act;  and 

IX.  Supporting  Information 

I.  Statutory  Authority 

Title  IV  of  the  Clean  Air  Act.  as 
amended  by  Public  Law  101-549.  the 
Clean  Air  Act  Amendments  of  1990, 
authoinzes  the  Environmental  Protection 
Agency  to  establish  the  acid  rain 
pi^gram  to  reduce  the  adverse  effects  of 
acidic  deposition. 

II.  General  Background 

Acid  rain  is  the  accepted  term  which 
encompasses  a  complex  set  of 
phenomena  that  begins  with  fossil  fuel 
emissions,  includes  the  transport  and 
transformation  of  those  emissions 
through  the  atmosphere,  and  ends  with 
the  effects  of  those  emissions  and  their 
resulting  transformation  products  on  the 
environment.  Specifically,  the  burning  of 
fossil  fuels,  particularly  coal  and  oil. 
releases  emissions  of  sulfur  dioxide 
(SO2)  and  nitrogen  oxide  (NO,)  into  the 
atmosphere.  In  the  atmosphere.  SOt  and 
NO,  may  undergo  various  chemical 
reactions,  resulting  in  the  transformation 
of  the  emissions  into  chemical  products 
including  sulfates,  nitrates,  sulfuric  acid 
and  nitric  acid.  These  compounds  can 
fall  to  earth  near  the  source  or  be 
transported  hundreds  of  miles.  They 
may  be  deposited  during  any  stage  of 
their  transformation,  returning  to  earth 
as  dry  deposition  in  the  form  of  gases, 
aerosols,  and  particles  as  well  as  wet 
deposition  through  precipitation  such  as 
rain,  fog.  or  snow.  The  presence  of  these 
emissions  and  their  transformation 
products  in  the  atmosphere  contributes 
to  reduced  visibility  and  is  suspected  of 
posing  a  threat  to  hiunan  health  at 
current  levels.  The  acidic  deposition 
resulting  from  SO2  and  NO,  emissions 
and  their  byproducts  damages  both 
ecosystems  and  man-made  materials.  Of 
the  approximately  23  million  tons  of  SO., 
and  19  million  tons  of  NO,  emitted 
annually  from  all  sources  in  the  United 
States  in  1985,  about  16  million  tons  of 
SO2  and  7  million  tons  of  NO,  were 
emitted  by  electric  utilities. 

Title  IV  of  the  Act  authorizes  EPA  to 
establish  the  acid  rain  program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  Specifically,  the  Act 
mandates  a  national  emissions  cap  of 


8.95  million  tons  per  year  on  electric 
utility  SOj  emissions,  to  be  achieved  in 
two  phases.  In  Phase  I.  which  begins  in 
1995.  the  110  largest,  highest-emitting 
utility  plants,  located  in  21  States,  must 
meet  an  intermediate  SO2  emissions 
limitation  requirement.  By  2000.  the  start 
of  Phase  II.  virtually  all  existing  utility 
units  with  output  capacity  greater  than 
25  megawatts  and  all  new  utility  units 
will  be  required  to  meet  emissions 
limitations.  As  a  result,  total  annual  SOi 
emissions  will  be  reduced  by  10  million 
tons  below  1980  levels.  In  addition,  SO.. 
sources  not  explicitly  affected  by  Phase 
II  requirements  (e.g.  industrial  facilities) 
may  elect  to  participate  by  "opting-in" 
to  the  acid  rain  program.  Title  IV  also 
requires  that  certain  coal-fired  electric 
utility  boilers  reduce  their  emissions  of 
NO,  through  installation  of  low  NO, 
burner  technologies  or  their  equivalent, 
at  the  same  time  they  are  required  to 
comply  with  the  SO2  limitations. 

The  acid  rain  program  requirements 
will  be  codified  in  six  regulations; 


Acid  rain  regulation 


40CFR 
part  No. 


Permits...- 

Allowance  system „ 

Opt-in 

Continuous  emissions  monitoring 

Nitrogen  oxides  control -.... 

Excess  emissions 


72 
73 
74 
75 
76 
77 


The  rules  for  opt  in  and  for  NO, 
control  are  reserved  for  future 
rulemaking  actions.  In  addition.  40  CFK 
part  78  is  reserved  for  the  acid  rain 
program.  EPA  is  soliciting  comment  on 
whether  to  use  part  78  to  contain  the 
appeals  procedures  for  the  acid  rain 
program,  which  are  proposed  in  today's 
notice  as  one  subpart  of  the  permits  rule 
(Subpart  H.  40  CFR  part  72). 

Today's  notice  covers  four  proposed 
rulemakings:  permits  (40  CFR  part  72); 
the  allowance  system  (40  CFR  part  73); 
continuous  emissions  monitoring  (40 
CFR  part  75);  and  excess  emissions  (40 
CFR  part  77).  Following  the  general 
discussion  of  the  acid  rain  program  in 
this  preamble,  the  reader  will  find 
specific  discussions  tailored  to  each  of 
the  four  proposed  rulemakings,  in  order. 
The  reader  is  directed  to  send  comments 
on  either  the  proposed  rulemakings  or 
the  corresponding  sections  of  this 
preamble  to  the  appropriate  docket,  as 
listed  in  the  Addresses  section  above.  If 
the  reader  has  comments  on  more  than 
one  rulemaking  and  corresponding 
section  of  the  preamble,  then  the  reader 
is  encouraged  to  submit  separate 
comments  to  the  appropriate  dockets;  at 
a  minimum,  if  the  reader  prepares  one 
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8.95  million  tons  per  year  on  electric 
utility  SO;  emissions,  lo  be  achieved  in 
two  phases.  In  Phase  I.  which  begins  in 
1995.  the  110  largest,  highest-emitting 
utility  plants,  located  in  21  States,  must 
meet  an  intermediate  SO2  emissions 
limitation  requirement.  By  2000.  the  start 
of  Phase  II,  virtually  all  existing  utility 
units  with  output  capacity  greater  than 
25  megawatts  and  all  new  utility  units 
will  be  required  to  meet  emissions 
limitations.  As  a  result,  total  annual  SO; 
emissions  will  be  reduced  by  10  million 
tons  below  1980  levels.  In  addition.  SO2 
sources  not  explicitly  affected  by  Phase 
U  requirements  (e.g.  industrial  facilities) 
may  elect  to  participate  by  "opting-in" 
to  the  acid  rain  program.  Title  IV  also 
requires  that  certain  coal-fired  electric 
utility  boilers  reduce  their  emissions  of 
NO,  through  installation  of  low  NO, 
burner  technologies  or  their  equivalent, 
at  the  same  time  they  are  required  to 
comply  with  the  SO?  limitations. 

The  acid  rain  program  requirements 
will  be  codified  in  six  regulations: 


Acid  ratn  regulation 


40CFR 
pan  No 


Permits...- 

Allowance  system 

Opt -in 

Continuous  emissions  monitoring. 

Nitrogen  oxides  control 

Excess  emissions 


72 
73 
74 
75 
76 
77 


_L 


The  rules  for  opt  in  and  for  NO, 
control  are  reserved  for  future 
rulemaking  actions.  In  addition.  40  CFH 
part  78  is  reserved  for  the  acid  rain 
program.  EPA  is  soliciting  comment  on 
whether  to  use  part  78  to  contain  the 
appeals  procedures  for  the  acid  rain 
program,  which  are  proposed  in  today's 
notice  as  one  subpart  of  the  permits  rule 
(Subpart  H,  40  CFR  part  72). 

Today'*  notice  covers  four  proposed 
rulemakings:  permits  (40  CFR  part  72); 
the  allowance  system  (40  CFK  part  73); 
continuous  emissions  monitoring  (40 
CFR  part  75);  and  excess  emissions  (40 
CFR  part  77).  Following  the  general 
discussion  of  the  acid  rain  program  in 
this  preamble,  the  reader  will  find 
specific  discussions  tailored  to  each  of 
the  four  proposed  rulemakings,  in  order. 
The  reader  is  directed  to  send  comments 
on  either  the  proposed  rulemakings  or 
the  corresponding  sections  of  this 
preamble  to  the  appropriate  docket,  as 
listed  in  the  Addresses  section  above.  If 
the  reader  has  comments  on  more  than 
one  rulemaking  and  corresponding 
section  of  the  preamble,  then  the  reader 
is  encouraged  to  submit  separate 
comments  to  the  appropriate  dockets:  at 
a  minimum,  if  the  reader  prepares  one 
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combined  set  of  comments,  then  the 
reader  is  requested  to  send  duplicate 
copies  of  such  comments  to  each  of  the 
appropriate  dockets. 

In  order  to  implement  the  statutory 
mandate  to  develop  the  acid  rain 
program,  EPA  solicited  comments  and 
ideas  from  many  individuals  and 
organizations.  To  facilitate  detailed 
discussions,  EPA  formed  the  Acid  Rain 
Advisory  Committee  (ARAC)  under  the 
authority  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  (app.  I)  9(c))  in 
November  of  1990.  This  Committee 
included  44  members  representing 
various  stakeholder  groups,  including 
utilities,  emissions  control  equipment 
vendors,  State  Public  Utility 
Commissioners,  academicians,  coal 
companies.  State  air  pollution  control 
agencies,  labor,  and  environmental 
groups.  In  addition  to  the  Committee 
members,  several  hundred  people 
attended  the  six  ARAC  sessions,  which 
were  held  as  public  meetings,  and 
participated  in  varying  degrees  in  the 
discussions.  EPA  found  the  ARAC 
process  to  be  extremely  helpful  to  the 
Agency  in  drafting  these  acid  rain 
program  regulations.  (For  further 
information  about  ARAC  deliberations, 
please  refer  to  Air  Docket  *A-90-39.) 

Ill,  Acid  Rain  Regulations  Introduction 

The  centerpiece  of  the  acid  rain 
program  is  an  innovative  trading  system 
with  a  fixed  number  of  fully  marketable 
allowances.  An  allowance  authorizes 
the  emission  of  one  ton  of  SO*.  Existing 
utility  sources  are  allocated  allowances 
based  on  their  historic  fuel  use  and  the 
emissions  limitations  specified  in  the 
Act.  Utility  units  must  not  emit  SOi  in 
quantities  that  exceed  the  number  of 
allowances  they  hold.  The  allowance 
system  regulation  (40  CFR  part  73) 
includes  several  components,  some  of 
which  are  being  proposed  on  differing 
time  schedules,  as  listed  below: 


Allowance  System 

[40  CFR  Part  731 


Rule 


Subpart 


A:  Background. 

B:  Allocation .... 

C:  Tracking 

D:  Transfers.... 

E:  Auction  and 
tales. 


Proposed  njle 
(date  put>ltshed) 


[insert  today's 

datel. 
March,  1992 


[insert  today's 

datel. 
[insert  today's 

datel. 
May  23,  1991... 


Fmai  nile 

(target  date  for 

publication) 


May.  1992. 

Decemtjer, 

1992. 
May.  1992. 

May.  1992. 

Novemtjer. 
1991. 


Allowance  System  Rule— Continued 

[40  CFR  Part  731 


Subpart 


F:  Conservation 

and 

renewable 

energy 

reserve 
G:  Small  diesel 

refineries. 


_.         J    ,  Fifial  rule 

Proposed  mle      ,^^^^.  ^,-  ,„ 

(d.tepubl«hed)[<'"j3S'^J^^ 


[insert  today's 
datel. 


March.  1992. 
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The  allowance  background 
component  (subpart  A)  of  the  allowance 
system  regulation  covers  general 
information,  such  as  applicability  and 
definitions.  The  allowance  allocation 
component  (subpart  B)  of  the  allowance 
system  regulation,  which  is  reserved  for 
future  rulemaking  action,  will  include 
the  assignment  of  allowances  to  affected 
sources  each  year.  The  allowance 
tracking  component  (subpart  C)  of  the 
allowance  regulation  covers  the  function 
and  content  of  allowance  accounts  as 
well  as  the  responsibilities  of  authorized 
agents  for  the  allowance  accounts.  The 
allowance  transfers  component  (subpart 
D)  of  the  allowance  regulation  covers 
the  recordation  and  notification 
requirements  for  the  certified  transfer  of 
allowances.  The  allowance  auction  and 
sale  component  (already  proposed  on 
May  23. 1991,  in  56  FR  pp  23744-23759  as 
subpart  D.  and  renamed  in  today's 
proposal  as  subpart  E)  includes  the 
requirements  for  the  direct  purchase  of 
allowances  from  an  EPA  sponsored 
auction  or  sale.  The  requirements  for  the 
demonstration  of  energy  savings  from 
conservation  or  use  of  renewable  energy 
which  must  be  met  in  order  to  apply  for 
allowances  are  contained  in  the 
Conservation  and  Renewable  Energy 
Reserve  component  (subpart  F)  of  the 
allowance  system  regulation.  Finally, 
the  Small  Diesel  Refineries  component 
(subpart  G)  of  the  allowance  system 
regulation,  which  is  reserved  for  future 
rulemaking  action,  will  include 
allowance  application  requirements  for 
such  refineries.  Today's  proposal 
includes  the  primary  structure  of  the 
allowance  system  (background, 
tracking,  and  trading)  and  the 
requirements  for  applying  for 
allowances  from  the  conservation  and 
renewable  energy  reserve. 

Since  allowances  are  fully 
transferrable.  utilities  may  meet  their 
emissions  control  requirements  in  the 
most  cost-effective  manner  possible. 
However,  because  the  Act  explicitly 
specifies  annual  SO»  emissions  tonnage 
limitations  for  each  affected  utility  unit, 
in  order  to  operate  and  to  trade 


allowances  each  affected  source  must 
apply  for  a  permit  which,  among  other 
things,  certifies  that  the  source  will  hold 
a  sufficient  number  of  allowances  to 
cover  its  SOj  emissions,  or  specifies  the 
source's  alternate  planned  method  of 
compliance.  The  permit  regulation  will 
be  codified  in  40  CFR  part  72. 

In  order  to  ensure  that  source 
compliance  collectively  results  in  the 
achievement  of  the  nationally  mandated 
reductions  in  SOi  and  NO,  emissions, 
each  affected  source  is  required  to 
install  a  system  to  continuously  monitor 
the  concentration  and  flow  of  emissions, 
in  order  to  collect,  record,  and  report 
emissions  data.  The  continuous 
emissions  monitoring  rule  will  be 
codified  in  40  CFR  part  75. 

Finally,  if  an  affected  unit  exceeds  its 
emissions  limitation  for  either  SOj  or 
NO,,  the  Act  requires  the  affected 
source  to  pay  penalties  and,  for  SOi,  lo 
meet  emissions  offset  requirements. 
These  requirements  are  designed  to  act 
as  a  strong  incentive  for  compliance 
with  the  mandated  emissions  reductions 
of  the  acid  rain  program.  The  excess 
emissions  penalties  requirements  will  be 
codified  in  40  CFR  Part  77. 

Because  the  acid  rain  program  is 
designed  to  allow  sources  to  meet  the 
mandated  emissions  reductions  in  the 
most  cost-effective  manner  possible. 
SOj  sources  not  explicitly  affected  by 
the  Act's  requirements  (e.g.  industrial 
sources)  may  elect  to  participate  in  the 
allowance  market  by  "opting  in"  to  the 
acid  rain  program.  The  opt-in  rule  will 
be  the  subject  of  a  separate  future 
rulemaking  (to  be  codified  in  40  CFR 
part  74).  Although  opt-in  sources  may 
ultimately  be  subject  to  some  or  all  of 
the  core  components  of  the  acid  rain 
program,  all  opt-in  requirements, 
including  any  core  rule  requirements 
incorporated  into  part  74,  will  be 
established  through  the  future 
rulemaking  process.  Accordingly.  EPA 
strongly  urges  that  no  comments 
explicitly  concerning  the  opt  in  program 
be  submitted  in  response  to  the  current 
proposal,  since  EPA  will  publish  a 
complete  notice  of  proposed  rulemaking 
for  the  opt  in  rule  in  a  separate 
rulemaking  process. 

The  acid  rain  program  addresses  the 
annual  average  NO,  emissions  rate 
requirements  as  a  separate  component 
of  the  program.  Specifically,  certain 
coal-fired  electric  utility  boilers  are 
required  to  reduce  their  emissions  of 
NO,  through  installation  of  low  NO. 
burner  technologies  or  their  equivalent. 
The  NO,  control  rule,  which  will  be  the 
subject  of  a  future  rulemaking,  will  be 
codified  in  40  CFR  part  76.  However, 
procedures  to  apply  for  some  of  the  NO, 
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compliance  options  are  addressed  in  the 
F'ennils  rule  proposed  at  40  CFR  part  72. 

In  summary,  the  four  rules  covering 
the  core  acid  rain  program 
requirements — the  permit,  the  allowance 
system,  the  continuous  emissions 
monitoring  system,  and  the  excess 
emissions  program — are  proposed  in 
today's  Federal  Register  following  this 
notice. 

IV.  Permits  Regulation 

A.  Overview  of  the  Acid  Rain  Permit 
Program 

Section  408(a)  of  the  Clean  Air  Act,  as 
amended  by  Public  Law  101-549  (the 
Act)  requires  that  the  Acid  Rain 
program,  mandated  by  title  IV  of  the 
Act.  be  implemented  through  operating 
permits.  Acid  Rain  permits  must  ensure 
source  accountability  for  the  emissions 
reductions  mandated  by  title  IV  of  the 
Act,  yet  afford  sources  flexible  planning 
opportunities  to  help  minimize  the  costs 
of  compliance.  In  addition,  the  Acid 
Rain  permit  program  must  integrate 
smoothly  with  State  operating  permits 
issued  under  programs  approved 
pursuant  to  title  V  of  the  Act.  yet  ensure 
the  national  consistency  necessary  to 
support  the  allowance  trading  market. 

1  Flexibility 

The  Agency  believes  that  an  active 
allowance  trading  market,  supported  by 
flexible  compliance  planning 
opportunities,  will  help  affected  sources 
to  minimize  compliance  costs.  EPA's 
goal  is  to  structure  simple,  flexible  and 
predictable  Acid  Rain  permit  program 
requirements  that  will  promote  these 
objectives.  For  example,  today's 
proposal  would  allow  source 
compliance  plans  that  conditionally 
proposed  the  use  of  several  alternative 
compliance  options,  with  procedures 
and  flexible  deadlines  for  affected 
sources  to  notify  EPA  of  their  decision 
to  rely  on  (i.e..  to  activate)  one  or  more 
of  the  options.  In  addition,  the  proposal 
would  establish  expeditious  methods  for 
revising  permits,  consistent  with  the 
need  for  adequate  public  notice  and 
comment,  without  undergoing  lengthy 
modification  procedures  in  every  case, 
so  that  affected  sources  would  be  able 
to  revise  their  permits  to  allow  for  more 
cost-effective  compliance  methods. 

2.  National  Consistency 

National  consistency  in 
implementation  of  the  Acid  Rain 
program  requirements  is  necessary  to 
ensure  the  effective  functioning  of  a 
national  allowance  trading  market. 
Inconsistent  implementation  could  affect 
the  value  and  fiingibility  of  allowances 
across  Regions.  States,  and  localities. 


This,  in  turn,  could  impede  the 
economies  inherent  in  a  national 
market.  Today's  proposal  would, 
therefore,  establish  nationally 
standardized  permitting.  Standardized 
forms  for  permit  applications, 
compliance  plans,  permits,  and 
compliance  certifications  are  one 
important  mechanism  proposed  today 
by  which  national  consistency  would  be 
achieved.  In  addition,  to  help  ensure  a 
nationally  consistent  body  of  judicial 
precedent,  today's  rule  proposes  that 
EPA  be  given  notice  of  any  challenges  to 
Acid  Rain  permit  conditions  brought  in 
State  court  during  Phase  II  of  the 
program,  and  an  opportunity  to 
intervene  in  the  action. 

3.  Integration  of  Titles  IV  and  V 

Title  V  establishes  a  regime  for  State 
adoption  and  EPA  approval  of  operating 
permit  programs  for  implementing  all  air 
quality  requirements  of  the  Act  (e.g..  air 
toxics.  State  implementation  plans,  and 
during  Phase  II,  Acid  Rain  standards). 
(See  regulations  proposed  at  40  CFR  part 
70  May  10. 1991  56  FR  21712).  The 
regulations  proposed  today  at  40  CFR 
part  72  set  forth  requirements  for 
affected  sources  to  obtain  Acid  Rain 
permits,  or  the  Acid  Rain  portion  of 
permits  issued  under  40  CFR  parts  70  or 
71.  under  three  different  situations:  (1) 
During  Phase  I,  when  EPA  is  the 
permitting  authority;  (2)  during  Phase  II. 
when  the  State  or  local  permitting 
authority  issues  a  40  CFR  part  70  permit 
which  includes  a  specific  Acid  Rain 
Section:  and  (3)  during  Phase  II,  when 
EPA  is  the  permitting  authority  under  40 
CFR  part  71  where  the  State  or  local 
agency  is  not  adequately  administering 
or  enforcing  a  40  CFR  part  70  program. 
In  today's  proposal  EPA  has.  thus, 
endeavored  to  integrate  the  title  IV  and 
title  V  permit  program  requirements  to 
the  extent  that  such  integration  is 
practicable,  is  authorized  by  the  statute, 
and  is  consistent  with  the  national 
allowance  program,  in  order  to  facilitate 
Federal  approval  of  and  transition  to 
State  operating  permit  programs. 

Acid  Rain  permits  are  required  to  be 
issued  in  accordance  with  title  V.  except 
"as  modified  by"  the  Acid  Rain  program 
requirements  of  title  IV.  (See,  sections 
408(a)  and  506(b)  of  the  Act.)  Section 
506(b)  of  title  V  states  that  "The 
provisions  of  this  title,  including 
provisions  regarding  schedules  for 
submission  and  approval  or  disapproval 
of  permit  applications,  shall  apply  to 
permits  implementing  the  requirements 
of  title  IV  except  as  modified  by  that 
title."  Parallel  provisions  appear 
throughout  section  408.  including 
Subsection  406(a)  which  provides  that 
the  Acid  Rain  program  "shall  be 


implemented,  subject  to  section  403. 
(dealing  with  allowances)  by  permits 
issued  '   *  *  in  accordance  with  the 
provisions  of  title  V,  as  modified  by  this 
title."  These  provisions  clarify  that  title 
V  permits  cannot  be  used  to  modify  or 
revoke  the  fundamental  requirements  of 
the  Acid  Rain  program,  including 
allowance  allocations  granted  under  the 
authority  of  title  IV.  These  provisions 
also  clearly  express  a  strong 
Congressional  intent  for  the  Title  IV 
permit  and  allowance  programs  to 
modify  title  V,  as  necessary,  to  ensure 
the  integrity  of  the  Acid  Rain  program, 
including  the  orderly  functioning  of  the 
allowance  system.  (The  title  IV 
authority  to  modify  provisions  of  title  V. 
however,  does  not  apply  to  requirements 
found  in  other  titles  of  the  Act  that  are 
merely  implemented  through  title  V.  For 
example,  title  I  State  Implementation 
Plan  requirements  to  which  an  Acid 
Rain  source  is  subject  cannot  be 
modified  by  the  authority  given  in 
section  408(a)). 

Sections  403(f)  and  413  of  the  Act 
require  that  nothing  in  the  Acid  Rain 
permit  (or  in  the  Acid  Rain  portion  of  a 
40  CFR  part  70  or  71  permit)  would  alter 
any  other  Clean  Air  Act  requirement, 
including  those  designed  to  protect  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  (e.g.,  the  applicable  State 
Implementation  Plan  (SIP)  limitation). 
An  Acid  Rain  source  may  operate 
flexibly  within  the  allowance  trading 
system,  but  nothing  in  the  Acid  Rain 
program  would  excuse  non-compliance 
with  any  other  requirements  of  the  Act. 
In  addition,  today's  proposal  would 
provide  the  opportunity  for  public  notice 
and  comment  on  permit  procedure 
actions  as  required  by  title  V.  Finally, 
consistent  with  title  V,  today's  proposal 
includes  permit  forms  that  would  be 
used  for  the  Acid  Rain  portion  of  a 
permit.  This  approach  should  help 
ensure  a  smooth  transition  between 
Phase  I  EPA  and  Phase  II  State 
permitting,  and  reduce  opportunities  for 
confusion  and  delay. 

Thus,  today's  proposal  includes  Acid 
Rain-specific  permit  procedures  and 
requirements  that  would  apply  to  States 
issuing  Clean  Air  Act  permits  under 
programs  approved  pursuant  to  title  V  of 
the  Act.  For  example,  the  rule  would 
require  that  the  Acid  Rain  permit 
provisions  appear  in  a  separate,  stand- 
alone portion  of  the  State-issued  permit, 
using  standardized  forms.  In  addition, 
each  permit  would  have  to  prohibit 
affected  units  from  emitting  sulfur 
dioxide  (SO?)  in  excess  of  the 
allowances  held  for  that  unit,  consistent 
with  section  403(f)  and  other  sections  of 
title  IV.  As  provided  in  title  IV,  today's 
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implemented,  subject  to  section  403. 
(dealing  with  allowances]  by  permits 
issued  *  *  *  in  accordance  with  the 
provisions  of  title  V.  as  modified  by  this 
title."  These  provisions  clarify  that  title 
V  permits  cannot  be  used  to  modify  or 
revoke  the  fundamental  requirements  of 
the  Acid  Rain  program,  including 
allowance  allocations  granted  under  the 
authority  of  title  IV.  These  provisions 
also  clearly  express  a  strong 
Congressional  intent  for  the  Title  IV 
permit  and  allowance  programs  to 
modify  title  V,  as  necessary,  to  ensure 
the  integrity  of  the  Acid  Rain  program, 
including  the  orderly  functioning  of  the 
allowance  system.  (The  title  IV 
authority  to  modify  provisions  of  title  V, 
however,  does  not  apply  to  requirements 
found  in  other  titles  of  the  Act  that  are 
merely  implemented  through  title  V.  For 
example,  title  I  State  Implementation 
Plan  requirements  to  which  an  Acid 
Rain  source  is  subject  cannot  be 
modified  by  the  authority  given  in 
section  408(a)). 

Sections  403(f)  and  413  of  the  Act 
require  that  nothing  in  the  Acid  Rain 
permit  (or  in  the  Acid  Rain  portion  of  a 
40  CFR  part  70  or  71  permit)  would  alter 
any  other  Clean  Air  Act  requirement, 
including  those  designed  to  protect  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  (e.g..  the  applicable  State 
Implementation  Plan  (SIP)  limitation). 
An  Acid  Rain  source  may  operate 
flexibly  within  the  allowance  trading 
system,  but  nothing  in  the  Acid  Rain 
program  would  excuse  non-compliance 
with  any  other  requirements  of  the  Act. 
In  addition,  today's  proposal  would 
provide  the  opportunity  for  public  notice 
and  comment  on  permit  procedure 
actions  as  required  by  title  v.  hinally. 
consistent  with  title  V,  today's  proposal 
includes  permit  forms  that  would  be 
used  for  the  Acid  Rain  portion  of  a 
permit.  This  approach  should  help 
ensure  a  smooth  transition  between 
Phase  I  EPA  and  Phase  II  State 
permitting,  and  reduce  opportunities  for 
confusion  and  delay. 

Thus,  today's  proposal  includes  Acid 
Rain-specific  permit  procedures  and 
requirements  that  would  apply  to  States 
issuing  Clean  Air  Act  permits  under 
programs  approved  pursuant  to  title  V  of 
the  Act.  For  example,  the  rule  would 
require  that  the  Acid  Rain  permit 
provisions  appear  in  a  separate,  stand- 
alone portion  of  the  State-issued  permit, 
using  standardized  forms.  In  addition, 
each  permit  would  have  to  prohibit 
affected  units  from  emitting  sulfur 
dioxide  (SOs)  in  excess  of  the 
allowances  held  for  that  unit,  consistent 
with  section  403(0  and  other  sections  of 
title  IV.  As  provided  in  title  IV.  today's 
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proposal  would  require  compliance  by 
affected  sources  and  States  with  the 
statutorily  mandated  schedules  for 
permitting  and  permit  terms,  and  would 
require,  as  provided  in  sections 
408(c)(1)(A)  and  408(d)(3),  that  proposed 
Acid  Rain  permit  applications  and 
compliance  plans  be  binding  on  affected 
sources  until  approved  or  superseded  by 
a  permit.  Today's  proposal  also  includes 
a  limitation,  pursuant  to  section 
408(h)(2)  and  section  504(f).  that  if  a 
permit  shield  is  applied  to  a  permit  by 
the  permitting  authority  under  section 
504(f)  of  the  Act.  it  would  only  apply 
with  regard  to  Acid  Rain  permit  terms 
that  unambiguously  comply  with  40  CFR 
parts  72-78. 

How  to  synchronize  the  State's  timing 
of  issuing  title  V  permits  so  that 
permitting  for  future  title  IV 
requirements  occurs  at  the  same  time  as 
permitting  for  other  Clean  Air  Act 
requirements  is  also  addressed  below  in 
the  discussion  of  subpart  I  of  today's 
proposal.  Phase  I  permits,  which  will  be 
issued  by  the  Administrator,  will  be 
issued  in  1993  with  a  five-year  term  of 
1995  through  1999.  Pursuant  to  title  IV. 
Slate  permitting  authorities  are  required 
to  issue  title  V  permits  containing  Phase 
II  SO2  requirements  to  all  affected 
sources  by  December  31, 1997.  States 
must  also  begin  processing  Phase  II  Acid 
Rain  NO,  permit  applications  in  1998. 
Pursuant  to  title  V,  within  four  years 
after  a  State  receives  EPA  approval  of 
its  title  V  permit  program,  it  must 
complete  the  process  of  issuing  title  V 
permits  for  all  Clean  Air  Act 
requirements  to  all  affected  sources  in 
its  jurisdiction.  Today's  preamble 
describes  three  approaches  States  may 
choose  from  to  coordinate  the  permitting 
of  title  IV  and  other  Clean  Air  Act 
requirements  for  affected  sources.  States 
would  be  free  to  choose  from  any  of 
these  approaches  or  to  use  any  other 
approach  provided  it  is  consistent  with 
the  requirements  and  deadlines  for 
permitting  contained  in  titles  IV  and  V 
of  the  Act. 

4.  Accountability 

The  Agency  plans  to  ensure 
accountability  by  requiring  strict 
compliance  with  the  stringent  excess 
emissions  offset  and  penalty 
requirements  provided  for  in  section  411 
of  the  Act.'  The  excess  emissions 
requirements  are  proposed  today  at  40 
CFR  part  77.  Section  411  of  the  Act 
provides  that  for  each  ton  of  SO2  or  NO, 
emitted  in  excess  of  an  affected  unit's 
emissions  limitation,  the  source  must 


■  As  is  stated  in  section  411(e)  of  the  Act.  Ilie 
i%(4uirements  of  section  411  are  in  addition  to  the 
Act's  other  enforcement  authorities. 


pay  a  statutory  base  penalty  of  $2000. 
This  penalty  is  estimated  to  be  more 
than  twice  the  expected  market  value  of 
an  allowance.  In  addition,  a  unit  with  _ 
excess  emissions  of  SOj  will  be  required 
to  expeditiously  offset  the  excess  tons 
emitted.  For  SOi  excess  emissions,  EPA 
must  automatically  deduct  allowances 
from  the  affected  unit's  account  absent 
an  approved  alternative  offset  plan.  The 
Agency  believes  that  the  economic 
implications  of  these  stringent 
requirements,  along  with  the  risk  of 
additional  enforcement,  will  go  far  to 
ensure  accountability  in  the  program. 
EPA  also  plans  to  ensure  strict 
compliance  by  affected  sources  with 
other  requirements  of  the  program,  such 
as  the  control  obligations  that  apply  to 
Phase  I  extension  units  under  section 
404(d)(7),  and  the  shared  responsibility, 
as  specified  in  the  rule,  of  the 
designated  representative  and  multiple 
owners  and  operators  of  affected  units 
for  ensuring  compliance  with  the 
program.  Other  provisions  of  today's 
proposal  intended  to  ensure 
accountability  while  maintaining  the 
program's  overall  flexibility  include  the 
rule's  heavy  reliance  on  certifications  by 
the  designated  representative  on  behalf 
of  owners  and  operators  of  affected 
sources  and  affected  units,  and  the 
liability  provisions  pertaining  to  multi- 
unit  compliance  plans.  In  addition,  while 
allowing  flexible  revisions  to  the 
permits,  the  rule  provides  that  no 
revision  can  excuse  a  past  violation  of  a 
requirement.  i 

5.  Organization  of  the  Rule 

The  Acid  Rain  permit  program 
regulations  proposed  today  at  40  CFR 
part  72  cover  applicability,  definitions, 
and  other  general  provisions:  Acid  Rain 
designated  representative  certification 
procedures  and  obligations:  Acid  Rain 
permit  applications  and  compliance 
planning  requirements;  Acid  Rain 
compliance  options:  Acid  Rain  permit 
contents;  Acid  Rain  Phase  I 
implementation;  Federal  Acid  Rain 
permit  issuance  procedures;  Federal 
Acid  Rain  permit  appeals  procedures: 
Acid  Rain  Phase  II  implementation;  Acid 
Rain  permit  revision  requirements:  and 
Acid  Rain  compliance  certification 
requirements.  In  addition,  standardized 
permit  program  forms  are  proposed.  The 
organization  of  the  preamble  follows  the 
organization  of  the  proposed  rule  which 
is  presented  in  loosely  chronological 
order.  Thus,  since  designated 
representatives  must  be  certified  before 
permits  can  be  issued,  (See  section 
408(i)  of  the  Act),  the  proposed 
requirements  concerning  designated 
representative  appear  first  (following 
general  information).  The  proposed  rule 


then  goes  through  the  proposed  Phase  I 
and  Wiase  II  requirements.  Many 
requirements  of  the  program  would 
apply  to  both  Phase  I  and  Phase  U. 
Where  requirements  would  apply  only 
to  Phase  I,  they  have  been  separated  for 
the  sake  of  clarity.  Those  sections  will 
be  inapplicable  to  Phase  II  sources 
unless  they  decide  to  participate  early  in 
the  program  pursuant  to  an  Acid  Rain 
compliance  option  as  provided  in 
proposed  subpart  D. 

B.  Acid  Rain  General  Provisions 

This  subpart  of  the  proposed  rule 
includes  a  section  describing  to  whom 
the  Acid  Rain  permit  program  would 
apply:  sections  on  definitions, 
measurements  and  abbreviations, 
addresses  for  permit  program 
submissions,  and  availabihty  of 
information;  reservations  of  State  and 
Federal  authorities;  and  prohibitions. 

1.  Definitions 

Today's  proposal  includes  a  number 
of  definitions.  These  include  definitions 
from  title  IV  of  the  Act  which  are 
proposed  to  be  incorporated  into  the 
regulations,  as  appropriate.  EPA  has 
also  proposed  definitions  for  a  number   • 
of  additional  terms.  Key  definitions  are 
discussed  below  in  discussions  of  the 
relevant  sections  of  the  rule. 

Additional  definitions  are  discussed 
in  the  preamble  for  the  other  Acid  Rain 
program  regulations  proposed  today, 
and  for  the  title  V  operating  permits 
regulations  at  40  CFR  part  70.  Language 
incorporating  the  definitions  of  the  other 
Acid  Rain  program  regulations  and  the 
Act  by  reference  appears  in  each  part  of 
the  Acid  Rain  program  regulations 
proposed  today,  and  is  intended  to 
assist  in  preserving  program  integrity 
The  terms  that  are  proposed  to  be 
defined  in  40  CFR  part  72  specifically 
are  those  central  to  a  clear 
understanding  of  the  40  CFR  part  72 
provisions. 

2.  Applicability 

Section  72.7  of  today's  proposal 
describes  the  categories  of  units  which 
would  be  subject  to  the  program.  The 
definitions  in  section  402  of  the  Act  for 
"affected  source",  "affected  unit", 
"unit ",  "utility  unit",  "existing  unit"  and 
"new  unit"  describe  the  sources  thai 
would  be  subject  to  Acid  Rain 
requirements.  This  section  relies  on 
those  definitions. 

a.  "Existing  "  and  "new  units".  The 
title  IV  definitions  of  "existing  unit"  and 
"new  unit"  are  different  from  the 
definitions  for  these  terms  as  used  in  the 
other  programs  under  the  Act  (e.g.,  ne\% 
source  performance  standards — NSPS — 
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under  litle  I).  Title  IV  defines  new  units 
as  those  which  commence  commercial 
operation  on  or  after  enactment  (i.e.. 
November  15, 1990).  while  new  units 
under  other  titles  of  the  Act  generally 
are  defined  based  on  the  date  of 
proposal  of  a  new  source  rule. 
Therefore,  a  unit  could  be  classified  as  a 
new  unit  for  purposes  of  NSPS 
requirements  and  as  an  existing  unit  for 
purposes  of  the  Acid  Rain  program. 

b.  Appendices  A  and  B.  To  facilitate 
implementation,  today's  proposal 
includes  two  appendices  referenced  in 
the  applicability  section  of  the  rule 

(§  72.7),  which  identify  specific  existing 
units  subject  to  Acid  Rain  permitting. 
Appendix  A  includes  Phase  I  affected 
units  from  Table  A  of  title  IV  of  the  Act. 
Appendix  B.  which  is  based  on  section 
405  of  the  Act.  lists  the  additional 
existing  units  which  are  subject  to  Acid 
Rain  permitting  requirements  during 
Phase  11,  Appendix  B  units  could, 
however,  be  designated  as  affected  units 
during  Phase  I  under  sections  404(b)  and 
(c).  and  408(c)(1)(B)  of  the  Act.  and 
would  thereby  be  subject  to  the  Phase  1 
permitting  requirements.  Appendix  B 
does  not  include  units  listed  in  appendix 
A  or  "new  units"  even  though  such  units 
are  also  subject  to  Phase  II  of  the 
program.  The  list  of  units  in  appendix  B 
of  today's  proposal  is  preliminary  and 
subject  to  revision,  A  more  complete  list 
of  affected  Phase  II  units  is  scheduled 
for  proposal  with  the  Allowance 
Allocation  rule  of  40  CFR  part  73, 
subpart  A.  in  December,  1991.  Any 
comment  on  the  inclusion  or  exclusion 
of  specific  units  in  appendix  B  should, 
therefore,  be  reserved  for  this  future 
proposal  rather  than  today's  proposal. 
Moreover,  today's  proposal  does  not 
include  information  on  the  basic 
allowance  allocations  for  the  units  listed 
in  Appendices  A  and  B,  or  the  units' 
baselines,  and  the  lesser  of  their  actual 
or  allowable  1985  emissions.  This 
information  will  also  be  proposed  with 
the  December  part  73  proposal. 

c.  Units  not  subject  to  the  acid  rain 
program.  The  proposal  also  identifies 
several  categories  of  units  which  would 
not  be  subject  to  program  requirements 
unless  they  elected  to  participate  in  the 
program,  for  example,  pursuant  to  the 
opt-in  provisions  at  40  CFR  part  74.  This 
list  of  excepted  categories  of  units  is 
provided  to  further  clarify  the  scope  of 
the  Acid  Rain  program. 

d.  Applicability  of  program  to  specific 
categories  of  units.  The  proposal 
r.larifies  the  applicability  of  the  program 
for  two  categories  of  units.  The  first 
category  concerns  units  modified  on  or 
after  enactment  to  serve  a  generator 
with  a  nameplate  capacity  of  greater 


than  25MWe,  The  statutory  definition  of 
"existing  unit"  excludes  any  unit  which 
only  serves  generators  with  a  nameplate 
capacity  of  25MWe  or  less.  It  does  not, 
therefore,  include  units  that  were 
modified  on  or  after  enactment  to  ser\'e 
one  or  more  generators  with  a 
nameplate  capacity  of  greater  than 
25MVVe.  The  Agency  proposes  to  treat 
any  such  unit  as  a  "new  unit".  The 
Agency  believes  this  interpretation  is 
appropriate  since  treating  such  units  as 
"existing  units"  would  cause  an 
exceedance  of  the  8.95  million  ton  cap 
on  SO:  emissions  mandated  in  section 
403  of  the  Act.  Since  "existing  units"  are 
allocated  allowances,  whereas  "new 
units"  are  not.  treating  such  units  as 
'existing  units"  would  also  put  the 
Phase  II  allowance  calculations,  which 
the  Administrator  is  required  to  propose 
by  the  end  of  1991.  in  question  in 
perpetuity.  If  each  modified  25MWe  unit 
were  classified  as  an  "existing  unit"  at 
the  time  it  was  modified  to  serve  a 
larger  generator,  an  indefinite  number  of 
allowances  would  be  needed  in  the 
future  to  accommodate  such  units.  As 
defined  in  today's  proposal,  any  such 
unit  would  be  required  to  obtain 
allowances  to  cover  SO2  emissions  and 
comply  with  the  requirements  of  40  CFR 
parts  72-78.  as  specified  for  new  units. 
The  Agency  solicits  comment  on  this 
issue. 

The  second  category  of  units  for 
which  applicability  is  clarified  in 
today's  proposal  is  combined  cycle 
units.  The  Agency  proposes  to  exempt 
existing  combined  cycle  units  without 
auxiliary  firing  from  Acid  Rain 
permitting  requirements  by  including 
them  in  the  definition  of  "simple 
combustion  turbine."  Existing  combined 
cycle  units  with  auxiliary  firing  would 
not  be  included  in  this  exemption  and 
would,  thus,  be  subject  to  Acid  Rain 
permitting  requirements.  The  Agency 
proposes  to  include  combined  cycle 
units  without  auxiliary  firing  in  the 
definition  of  "simple  combustion 
turbine"  because  of  the  similarity  of 
their  design  characteristics.  They  are  a 
minor  reconfiguration  of  simple 
combustion  turbines.  In  addition,  they 
use  fuel  more  efficiently  than  combined 
cycle  units  with  auxiliary  firing.  The 
Agency  believes  that  exempting  this 
categorj'  of  units  from  the  Acid  Rain 
program  is.  therefore,  consistent  with 
the  environmental  intent  of  the  Act.  By 
comparison,  combined  cycle  units  with 
auxiliary  firing  diverge  enough  in  design 
from  simple  combustion  turbines  to 
make  their  inclusion  in  the  definition  of 
simple  combustion  turbine,  and  hence 
their  exemption  from  Acid  Rain 
permitting  requirements,  questionable. 


However,  under  today's  proposal  both 
types  of  combined  cycle  units  as  well  as 
simple  combustion  turbines  would  be 
subject  to  Acid  Rain  program 
requirements  in  Phase  II.  (as  new  units) 
if  such  units  commence  commercial 
operation  on  or  after  November  15. 1990, 
because  the  statutory  exemption  for 
simple  combustion  turbines  is  only 
applicable  to  existing  units.  The  Agency 
requests  comment  on  the  proposed 
treatment  of  combined  cycle  units. 

Today's  proposal  specifies,  in 
accordance  with  the  Act.  that  any  new 
unit,  including  a  simple  combustion 
turbine  or  a  unit  that  ser\'es  one  or  more 
generators  of  25MWe  or  less  is  subject 
to  the  requirements  of  the  Acid  Rain 
program.  The  Agency  requests  comment 
on  the  effect  of  this  requirement  on  very 
small  units,  and  on  whether  a  de 
minimis  exclusion  should  be  included  in 
the  final  rule.  For  example,  such  an 
exclusion  might  be  appropriate  for 
emergency  generators  used  by  hospitals 
that  do  not  sell  electricity  during  peak 
load  periods, 

e.  Applicability  determinations.  The 
Agency  is  considering  establishing 
informal  procedures  for  issuing 
applicability  determinations  to  sources 
seeking  a  final  statement  regarding 
whether  or  not  they  are  subject  to  Acid 
Rain  program  requirements, 

f.  Shared  responsibility  and 
accountability.  Under  today's  proposal, 
it  will  not  be  unusual  for  a  number  of 
"persons"  within  the  meaning  of  the  Act 
to  be  involved  in  common  activities 
designed,  at  least  in  part,  to  achieve 
compliance  with  the  Act,  In  this  regard, 
the  proposed  rule  affords  the  various 
persons  a  great  deal  of  flexibility  in 
designing  appropriate  compliance 
strategies.  The  Agency  wishes  here  to 
clarify  that,  where  there  are  violations 
in  situations  involving  multiple  persons, 
it  will  ordinarily  focus  its  enforcement 
activities  on  persons  responsible  for  the 
violations,  where  such  responsibility  is 
apparent  from  information  in  the 
possession  of  EPA.  The  Agency  also 
notes  the  Act  does  not  affect  the  right  of 
such  persons  to  contractually  apportion 
the  financial  responsibility  for  liability 
based  upon  violations  of  the  Act, 

Under  some  circumstances,  a  party  to 
a  multi-unit  compliance  plan  may  have 
no  responsibility  for  a  particular 
violation.  For  example,  under  a  reduced 
utilization  plan  involving  a  Phase  I  unit 
and  one  or  more  compensating  units,  if  a 
designated  compensating  unit  had 
emissions  in  excess  of  the  allowances 
held  in  its  Allowance  Tracking  System 
compliance  subaccount,  and  the  Phase  i 
unit  is  in  full  compliance  with  its  own 
permit  and  compliance  plan  obligations. 
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However,  under  today's  proposal  both 
types  of  combined  cycle  units  as  well  as 
simple  combustion  turbines  would  be 
subject  to  Acid  Rain  program 
requirements  in  Phase  II.  (as  new  units) 
if  such  units  commence  commercial 
operation  on  or  after  November  15. 1990. 
because  the  statutory  exemption  for 
simple  combustion  turbines  is  only 
applicable  to  existing  units.  The  Agency 
requests  comment  on  the  proposed 
treatment  of  combined  cycle  units. 

Today's  proposal  specifies,  in 
accordance  with  the  Act,  that  any  new 
unit,  including  a  simple  combustion 
turbine  or  a  unit  that  ser\'es  one  or  more 
generators  of  25MWe  or  less  is  subject 
to  the  requirements  of  the  Acid  Rain 
program.  The  Agency  requests  comment 
on  the  effect  of  this  requirement  on  very 
small  units,  and  on  whether  a  de 
minimis  exclusion  should  be  included  in 
the  final  rule.  For  example,  such  an 
exclusion  might  be  appropriate  for 
emergency  generators  used  by  hospitals 
that  do  not  sell  electricity  during  peak 
load  periods. 

e.  Applicability  determinations.  The 
Agency  is  considering  establishing 
informal  procedures  for  issuing 
applicability  determinations  to  sources 
seeking  a  final  statement  regarding 
whether  or  not  they  are  subject  to  Acid 
Rain  program  requirements. 

f.  Shared  responsibility  and 
accountability.  Under  today's  proposal, 
it  will  not  be  unusual  for  a  number  of 
"persons"  within  the  meaning  of  the  Act 
to  be  involved  in  common  activities 
designed,  at  least  in  part,  to  achieve 
compliance  with  the  Act.  In  this  regard, 
the  proposed  rule  affords  the  various 
persons  a  great  deal  of  flexibility  in 
designing  appropriate  compliance 
strategies.  The  Agency  wishes  here  to 
clarify  that,  where  there  are  violations 
in  situations  involving  multiple  persons, 
it  will  ordinarily  focus  its  enforcement 
activities  on  persons  responsible  for  the 
violations,  where  such  responsibility  is 
apparent  from  information  in  the 
possession  of  EPA.  The  Agency  also 
notes  the  Act  does  not  affect  the  right  of 
such  persons  to  contractually  apportion 
the  financial  responsibility  for  liability 
based  upon  violations  of  the  Act. 

Under  some  circumstances,  a  party  to 
a  multi-unit  compliance  plan  may  have 
no  responsibility  for  a  particular 
violation.  For  example,  under  a  reduced 
utilization  plan  involving  a  Phase  I  unit 
and  one  or  more  compensating  units,  if  a 
designated  compensating  unit  had 
emissions  in  excess  of  the  allowances 
held  in  its  Allowance  Tracking  System 
compliance  subaccount,  and  the  Phase  i 
unit  is  in  full  compliance  with  its  own 
permit  and  compliance  plan  obligations. 


the  Agency  would  focus  its  enforcement 
on  the  compensating  unit. 

g.  Submissions.  Section  72.9(a)  would 
require  that  all  non-electronic  written 
Acid  Rain  program  submissions  be 
delivered  by  certified  mail.  The  certified 
mail  requirement  is  to  ensure  that  an 
independent  third  party  would  have  a 
record  to  verify  the  transmittal.  Under 
this  provision,  submissions  could  be 
sent  by  traditional  forms  of  postal 
delivery  (e.g.,  U.S.  Postal  Service)  as 
well  as  by  private  delivery  services, 
provided  the  service  maintains  an 
independent  record  of  delivery 
verification. 

Reservation  of  Other  Federal  and 
State  Authorities.  Consistent  with 
sections  403(f)  and  413  of  the  Act, 
subpart  A  would  also  reserve  State  and 
Federal  air  quality  authorities  and 
requirements  under  other  provisions  of 
the  Act,  including  section  116.  This 
reservation  is  intended  to  ensure  that 
nothing  in  the  Acid  Rain  program, 
including  an  Acid  Rain  program  permit 
provision,  would  excuse  the  source's 
obligation  to  comply  with  other,  more 
stringent,  requirements,  for  example,  in 
a  State  implementation  plan.  In 
addition,  subpart  A  clarifies  that  the 
provisions  of  title  IV  and  the  Acid  Rain 
program  rules  are  in  addition  to  the 
Agency's  authorities  under  other 
provisions  of  the  Act. 

C.  Designated  Representative 

1.  Role  and  Certification  Requirement 

Subpart  B  of  today's  proposal  governs 
the  process  for  certifying,  and  tlie  duties 
of,  the  designated  representative.  As  a 
prerequisite  to  obtaining  a  permit, 
section  408(i)  of  the  Act  requires  that  a 
designated  representative  for  the 
owners  and  operators  of  each  affected 
unit  at  the  affected  source  file  a 
certificate  of  representation  with  regard 
to  Acid  Rain  matters.  In  addition, 
section  408  (c)(1)  and  (d)(2)  require  the 
designated  representative  for  the 
affected  source  to  submit  the  source's 
permit  applications.  Under  subpart  B,  no 
more  than  one  designated  representative 
must  be  certified  for  each  affected 
source.  The  designated  representative 
would  represent  the  owners  and 
operators  of  each  affected  unit  at  the 
affected  source,  as  well  as  the  owners 
and  operators  of  the  affected  source  as  a 
whole,  in  matters  pertaining  to  the  Acid 
Rain  program  including:  each  affected 
unit's  and  source's  submission  of  and 
compliance  with  Acid  Rain  permits, 
permit  applications,  and  compliance 
plans;  and  the  holding,  transfer  and 
disposition  of  allowances  for  each 
affected  unit  at  the  affected  source. 
These  d-ities  are  consistent  with  the 


provisions  of  title  IV,  which  require  that 
the  owners  and  operators  of  affected 
units  act  through  a  "designated 
representative"  with  respect  to  such 
matters. 

The  proposed  rule  interprets  the 
statutory  authorities,  responsibilities, 
and  duties  of  the  designated 
representative  as  establishing  a  specific 
category  of  "operator"  role.  Under  this 
reading,  provisions  of  the  statute 
requiring  a  common  "owner  or  operator" 
(e.g.,  substitution  plans,  NO,  averaging) 
would  be  satisfied  by  having  a  common 
designated  representative.  This  would 
be  consistent  with  the  traditionelly 
broad  interpretation  of  the  term 
"operator"  under  the  Clean  Air  Act, 
which  has  included  any  "person"  acting 
in  a  supervisory  or  control  authority 
(e.g.,  site  supervisors,  plant  mar.igers, 
operating  companies).  The 
interpretation  proposed  today  would 
not,  however,  alter  the  fact  that  the 
designated  representative's  supen'isory 
and  control  authorities  are  both  specific 
in  purpose  and  fiduciary  nature.  The 
designated  representative  would,  thus, 
not  be  required  by  this  interpretation  to 
have  any  additional  authorities  or  duties 
not  contemplated  by  the  statute  and 
today's  proposed  rules  (e.g.,  the 
designated  representative  could,  but 
would  not  have  to  be,  the  plant 
manager).  An  alternative  reading  of  the 
statutory  language  pertaining  to  the 
roles  and  function»t)f  the  "designated 
representative"  would  be  that  a 
designated  representative  is  not  by 
definition  a  type  of  "operator".  Under 
this  reading,  the  provisions  in  the  statute 
requiring  common  ownership  or 
operation  could  not  be  satisfied  .'nerely 
by  having  a  common  designated 
representative  (unless,  the  designated 
representative  was  also  an  owner  or 
operator  of  both  units.)  EPA  reqiiests 
comment  on  these  alternative 
interpretations  of  the  relationship  of 
"designated  representative"  to 
"operator  '.  In  addition,  the  rule  provides 
that  the  designated  representative 
would  be  deemed  to  be  the  "responsible 
official"  for  an  affected  source  with 
regard  to  Acid  Rain  permitting  under 
title  V  and  40  CFR  parts  70  and  71.  (This 
provision  should  not  be  confused  with 
the  use  of  the  term  "responsible  official" 
as  proposed  on  May  23, 1991  in  40  CFR 
part  73,  subpart  E,  and  new  subpart  F. 
The  Agency  intends  to  prevent  any 
confusion  in  this  regard  by  changing  any 
reference  to  "responsible  official "  in  40 
CFR  part  73,  subpart  E,  and  new  subpart 
F  to  "certifying  official"  when 
promulgating  that  rule  in  final  form.) 

The  role  of  the  designated 
representative  is  of  critical  importance 


to  the  functioning  of  the  program.  By 
proposing  to  require  all  owners  and 
operators  of  an  affected  source  and  of 
each  affected  unit  at  a  source  to  interact 
with  the  Agency  exclusively  through  one 
designated  representative,  the  proposed 
rule  would  afford  the  regulated 
community  maximum  flexibility  in 
compliance  planning,  and  ensure  the 
smooth  functioning  of  the  allowance 
system.  At  the  same  time,  the  proposed 
approach  would  simplify  the  Agency's 
administration  of  the  program  and 
ensure  source  accountability. 

The  Agency  recognizes  that  the 
designated  representative  cannot 
always  be  available  to  perform  his  or 
her  duties  (e.g.,  due  to  illness). 
Therefore,  the  rule  proposes  to  allow  the 
owners  and  operators  of  an  affected 
source  to  appoint  an  alternate 
designated  representative  to  act  on 
behalf  of  the  designated  representative 
when  the  designated  representative  is 
unavailable.  The  certificate  of 
representation  required  to  be  submitted 
by  the  designated  representative  under 
subpart  B  must  specify  the  name  and 
other  information  identifying  the 
alternate  designated  representative 
selected,  and  the  alternate  must  sign  the 
certificate.  The  rule  specifies  that  in  the 
event  of  concurrent  and  conflicting 
actions  by  the  designated  representative 
and  the  alternate,  the  Administrator 
shall  deem  the  action  of  the  designated 
representative  as  superseding.  The  rule 
also  specifies  how  the  alternate  can  be 
changed.  Thus,  unless  expressly 
provided  to  the  contrary,  whenever  the 
term  "designated  representative"  is  used 
in  the  rule,  it  should  be  read  to  apply  to 
the  alternate  designated  representative, 
if  any.  included  in  the  certificate  of 
representation. 

The  proposal  would  ensure  that  the 
Agency  or  State  permitting  authority 
could  rely  on  submissions  certified  by 
the  designated  representative,  without 
having  to  entertain  or  evaluate 
alternative  submissions  by  individual 
owners  or  operators  of  the  same  unit  or 
to  seek  separate  concurrences  by 
individual  owners  or  operators.  This 
approach  should  ensure  a  streamlined 
and  expeditious  permitting  process  and 
eliminate  the  need  for  lengthy  inquiries 
into  unit  ownership  before  a  permit 
could  be  issued.  Similarly,  participants 
in  the  allowance  market  would  be  able 
to  rely  on  representations  made  by  the 
designated  representative  acting  in  that 
capacity,  without  being  forced  to  consult 
with  the  multiple  owners  of  the  unit. 
Instrumental  to  this  is  EPA's  proposal  to 
treat  all  submissions  by  the  designated 
representative  as  binding  on  each  owner 
and  operator. 
( 
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2.  Owner/ Operator  Liability 

As  a  result  of  the  binding  authority  of 
the  designated  representative,  subpart  B 
states  that  the  designated  representative 
and  the  multiple  owners  and  operators 
of  an  affected  source  or  affected  unit 
would  share  liability  for  any  violation 
by  the  source  or  unit  of.  or  any  failure 
by  the  source  or  unit  to  comply  with,  the 
requirements  of  title  IV.  in  certifying  an 
affected  source's  permit  application,  the 
designated  representative  and  the 
owners  and  operators  of  the  affected 
source  and  of  each  affected  unit  at  the 
source  would  be  bound  to  comply  with 
its  terms,  and  would  be  responsible  for 
ensuring  the  affected  source's  and  unit's 
compliance  with  those  terms. 

The  definition  of  "designated 
representative"  in  §  72.2  would  clarify 
that  the  representative  must  be  a  natural 
person.  EPA  considered  whether  to 
allow  the  designated  representative  to 
be  a  corporate  entity  rather  than  a 
natural  person.  Such  an  approach 
would,  however,  create  a  greater  risk  of 
disputes  regarding  representation  and 
was.  thus,  rejected. 

The  requirement  that  the  designated 
representative  be  a  natural  person 
would  not  result  in  personal  liability  on 
the  part  of  the  designated  representative 
in  the  absence  of  any  criminal 
wrongdoing.  Nor  would  EPA's  proposal 
interfere  with  or  limit  any  private 
indemnification  agreements  between  the 
designated  representative  and  the 
source's  owners  and  operators  to 
financially  protect  the  individual 
representative  in  the  event  of  a 
violation.  Thus,  the  designated 
representative  could,  for  example,  be  a 
corporate  officer  acting  in  his  or  her 
official  capacity,  risking  no  more 
personal  liability  then  would  any  other 
officer  or  operator  of  the  affected 
source. 

In  designating  a  representative  to  act 
on  their  behalf,  an  affected  source's  or 
unit's  owners  and  operators  would  bind 
themselves  to  comply  with  the  terms  of 
any  submissions  made  by  the 
designated  representative,  and  to  the 
actions  undertaken  by  the  designated 
representative,  thus,  creating  shared 
liability  for  each  and  all.  This,  together 
with  the-liability  created  by  the 
designated  representative's 
certifications,  would  enable  EPA  to  hold 
the  designated  representatives,  the 
owners,  and  the  operators  accountable 
for  compliance  problems  at  the  affected 
unit  or  source,  without  having  to  first 
demonstrate  a  proper  allocation  of 
responsibility  among  the  multiple 
owners  and  operators,  or  between  the 
owners,  operators,  and  the  designated 
representative.  The  burden  of  allocating 


responsibility  for  noncompliance  among 
multiple  owners  and  operators  would  be 
a  private  matter  to  be  resolved  by  the 
interested  parties  without  implicating 
EPA  or  any  other  regulatory  authority. 

3.  Designated  Representative.  Multiple 
Unit  Permits,  and  Multiple  Source 
Compliance  Options 

a.  Multi-unit  sources.  Since  permits 
would  be  issued  to  each  affected  source, 
and  affected  sources  typically  will  have 
more  than  one  affected  unit,  the  rule 
proposes  that  there  be  one  designated 
representative  certified  for  each  affected 
source.  Thus,  even  though  ownership  of 
multiple  units  at  an  affected  source 
might  vary,  the  important  programmatic 
need  of  dealing  with  one  representative 
for  the  affected  source  would  be 
preserved.  The  owners  and  operators  of 
any  one  affected  unit  at  an  affected 
source  would  not.  however,  be  liable  for 
violations  of  the  title  IV  requirements  by 
another  affected  unit  at  the  same 
affected  source  in  which  they  had  no 
ownership  or  operator  interest  merely 
because  the  two  units  shared  the  same 
designated  representative.  Multi-unit 
liability  would  only  be  involved  to  the 
extent  the  two  units  were  governed  by  a 
multi-unit  compliance  plan  that  was 
violated,  or  if  the  violation  was  of  a 
source  requirement  (such  as  the 
requirement  to  submit  a  complete  permit 
application  in  a  timely  manner). 

b.  Multi-source  plans.  As  is  provided 
in  subparts  C  and  D,  the  rule  proposes, 
consistent  with  title  FV.  to  authorize 
Acid  Rain  compliance  options  involving 
affected  units  located  at  more  than  one 
affected  source.  These  include 
substitution  plans,  Phase  I  extension 
plans,  reduced  utihzation  plans,  and 
nitrogen  oxides  averaging  plans.  For 
multiple  sources  electing  any  such 
option,  each  source's  permit  application 
and  permit  would  have  to  include  a  copy 
of  the  cross-referencing  compliance 
plan. 

Except  in  the  case  of  substitution  ^ 
plans  and  nitrogen  oxides  averaging 
plans,  where  the  Act  expressly  requires 
common  control  or  ownership  of  the 
affected  units  involved,  EPA  proposes  to 
not  require  a  single  designated 
representative  for  purposes  of  the  multi- 
unit  compliance  options  authorized  by 
subpart  D,  except  when  the  affected 
units  are  located  at  the  same  affected 
source.  Instead,  the  proposal  would 
require  that  any  multi-unit  plan 
involving  units  located  at  different 
sources  be  jointly  certified  by  the 
respective  designated  representatives 
for  each  source  involved.  Such 
certification  would  bind  the  individual 
owners  and  operators  of  all  units 
governed  by  the  plan,  which  would 


share  responsibility  for  complying  with 
the  plan.  The  proposed  role  of  the 
designated  representative  would  make  it 
possible  for  EPA  to  approve  virtually 
any  variation  of  multi-unit  compliance 
options,  thus,  affording  sources  greater 
flexibility  in  achieving  compliance. 
By  requiring  that  all  owners  and 
operators  of  all  the  units  subject  to  a 
multi-unit/multi-source  compliance 
option  be  bound  by  their  designated 
representatives'  joint  submission,  and 
that  they  share  liability  for  ensuring  the 
compliance  of  each  unit  subject  to  the 
plan.  EPA  would  be  shielded  from 
defenses  and  disputes  between  and 
among  multiple  owners  or  operators 
concerning  compliance  plans  and 
responsibility  for  any  non-compliance. 
Without  these  safeguards.  EPA  would 
inevitably  have  to  resolve  potentially 
lengthy  disputes  between  multiple 
oivners  or  operators  concerning  their 
separate  liability  before  issuing  a  permit 
or  enforcing  violations  of  program 
requirements.  This  would  make  it 
virtually  impossible  for  EPA  to  authorize 
some  of  the  more  flexible  compliance 
options  (e.g..  nitrogen  oxides  averaging 
plans  which  did  not  specify  each 
individual  unit's  emissions  limitation, 
but  simply  imposed  a  weighted-average 
emissions  limitation  for  all  units  covered 
by  the  plan).  Such  disputes  would  erect 
unacceptable  barriers  to  EPA's  ability  to 
enforce  the  Act's  requirements,  which, 
in  turn,  would  preclude  the  flexibility 
proposed  to  be  authorized  for  approval 
of  multi-unit  compliance  plans, 

4.  Certificates  of  Representation 

Subpart  B  of  the  proposed  rule  would 
require  the  designated  representative  to 
submit  a  certificate  of  representation 
stating,  among  other  things,  that  he  or 
she  was  selected  by  an  agreement 
binding  on  all  the  owners  and  operators 
of  the  affected  units  at  the  source:  and, 
as  provided  in  section  406(i).  that 
allowances  and  their  proceeds  will  be 
deemed  to  be  held  for  an  affected  unit 
according  to  each  owner's  respective 
interest  in  the  unit  or  pursuant  to  an 
agreement  entered  into  by  each  owner 
of  the  unit  providing  otherwise.  In 
addition,  the  rule  proposes  that  the 
terms  of  the  certificate  of  representation 
would  be  deemed  to  be  incorporated 
into  each  Acid  Rain  program  submission 
made  by  the  designated  representative. 
This  is  essential  to  establish  each 
element  of  the  designated 
representative's  authority  to  bind  each 
owner  and  operator  to  subsequent 
submissions. 
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share  responsibility  for  complying  with 
the  plan.  The  proposed  role -of  the 
designated  representative  would  make  it 
possible  for  EPA  to  approve  virtually 
any  variation  of  multi-unit  compliance 
options,  thus,  affording  sources  greater 
flexibility  in  achieving  compliance. 
By  requiring  that  all  owners  and 
operators  of  all  the  units  subject  to  a 
multi-unit/multi-source  compliance 
option  be  bound  by  their  designated 
representatives'  joint  submission,  and 
that  they  share  liability  for  ensuring  the 
compliance  of  each  unit  subject  to  the 
plan,  EPA  would  be  shielded  from 
defenses  and  disputes  between  and 
among  multiple  owners  or  operators 
concerning  compliance  plans  and 
responsibility  for  any  non-compliance. 
Without  these  safeguards,  EPA  would 
inevitably  have  to  resolve  potentially 
lengthy  (Usputes  between  multiple 
owners  or  operators  concerning  their 
separate  liability  before  issuing  a  permit 
or  enforcing  violations  of  program 
requirements.  This  would  make  it 
virtually  impossible  for  EPA  to  authorize 
some  of  the  more  flexible  compliance 
options  (e.g.,  nitrogen  oxides  averaging 
plans  which  did  not  specify  each 
individual  unit's  emissions  limitation, 
but  simply  imposed  a  weighted-average 
emissions  limitation  for  all  units  covered 
by  the  plan).  Such  disputes  would  erect 
unacceptable  barriers  to  EPA's  ability  to 
enforce  the  Act's  requirements,  which, 
in  turn,  would  preclude  the  flexibility 
proposed  to  be  authorized  for  approval 
of  multi-unit  compliance  plans. 

4.  Certificates  of  Representation 

Subpart  B  of  the  proposed  rule  would 
require  the  designated  representative  to 
submit  a  certificate  of  representation 
stating,  among  other  things,  that  he  or 
she  was  selected  by  an  agreement 
binding  on  all  the  owners  and  operators 
of  the  affected  units  at  the  source:  and. 
as  provided  in  section  406{i),  that 
allowances  and  their  proceeds  will  be 
deemed  to  be  held  for  an  affected  unit 
according  to  each  owner's  respective 
interest  in  the  unit  or  pursuant  to  an 
agreement  entered  into  by  each  owner 
of  the  unit  providing  otherwise.  In 
addition,  the  rule  proposes  that  the 
terms  of  the  certificate  of  representation 
would  be  deemed  to  be  incorporated 
into  each  Acid  Rain  program  submission 
made  by  the  designated  representative. 
This  is  essential  to  establish  each 
element  of  the  designated 
representative's  authority  to  bind  each 
owner  and  operator  to  subsequent 
submissions. 


5.  Issues  Concerning  Representation 

a.  Binding  agreement  of 
representation.  The  Agency  considered 
several  approaches  concerning  what 
would  be  minimally  necessary  for 
inclusion  in  a  certificate  of 
representation  to  establish  the 
representative  relationship.  The  rule 
would  require  that  the  designated 
representative  be  selected  by  an 
agreement  binding  on  all  the  owners 
and  operators  of  each  affected  unit  at 
the  affected  source.  The  Agency 
considered  whether  to  require  the 
"unanimous  consent"  of  the  owners  and 
operators  for  a  designated 
representative  to  be  certified.  Although 
the  owners  and  operators  of  affected 
sources  would  be  left  free  by  today's 
proposal  to  privately  agree  on  such  a 
unanimity  requirement,  the  Agency  does 
not  believe  that  it  would  be  appropriate 
to  prescribe  the  decision-making 
procedures  that  multiple  owners  would 
have  to  follow  in  selecting  a 
representative.  EPA  seeks  to  avoid  any 
requirement  that  would  inadvertently 
alter  the  traditional  business  dealings 
within  the  utility  industry.  Since  a 
source  would  not  be  able  to  obtain  a 
permit  or  engage  in  allowance 
transactions  until  it  had  a  designated 
representative,  requiring  "unanimous" 
agreement  would  give  leverage  to 
dissidents  that  they  might  not  otherwise 
have,  allowing  them  to  force  majority 
owners  and  operators  into  unreasonable 
concessions  simply  to  remove 
objections.  Today's  proposal  would 
afford  various  ownership  interests  no 
less  protection  than  they  have  under 
existing  agreements. 

b.  Binding  agreement  regarding  the 
holding  and  distribution  of 
allowances — unanimity  issue.  Pursuant 
to  section  408(i)  of  the  Act.  S  72.20(b)(6) 
of  today's  proposal  also  requires  that  in 
the  case  of  a  unit  with  multiple  owners, 
the  designated  representative  certify 
that  allowances  will  be  deemed  to  be 
held,  and  that  the  proceeds  of  allowance 
transactions  will  be  distributed  either 
(1)  in  accordance  with  the  respective 
ownership  interests,  or  (2)  if  the  multiple 
owners  have  expressly  agreed  to  a 
different  distribution  of  allowances  by 
contract,  in  accordance  with  that 
express  agreement.  Today's  proposal 
specifies  that  the  express  contractual 
agreement  providing  for  a  differtint 
distribution  of  allowances  and 
allowance  transaction  proceeds  must  be 
binding  on  each  and  every  owner  of  the 
unit. 

EPA  seeks  comment  on  whether  the 
rule  should  also  require  that  the 
allowance  distribution  contract  be 
based  on  a  "unanimous  "  agreement 


between  multiple  owners.  Although  the 
statute  does  not  expressly  provide  for 
such  an  approach,  some  commentors 
believe  that  one  of  the  statutory 
purposes  of  Section  408(i]  is  to  override 
existing  contractual  arrangements 
between  owners  of  a  unit  to  ensure  that 
minority  interests  are  protected.  Under 
that  interpretation,  existing  commercial 
arrangements  regarding  how  future 
agreements  should  be  reached  would  be 
superseded.  For  example,  a  corporate 
relationship  might  call  for  majority  vote 
of  the  Board  of  Directors  on  future 
agreements,  another  business 
relationship  might  call  for  arbitration, 
and  yet  another  might  have  given  all 
authority  of  a  business's  holdings  to  a 
general  partner,  a  lessee,  or  a  trustee.  In 
addition,  a  Federally  imposed 
"unanimity"  requirement  could  impose  a 
potential  chilling  effect  on  the 
designated  representative's  actJDns. 

c.  Changing  the  designated 
representative/objections.  The  proposal 
also  stipulates  the  procedures  for 
changing  the  designated  representative, 
and  that  EPA  would  not  become 
involved  in  private  disputes  among 
multiple  owners  or  operators,  nor 
"freeze"  allowance  accounts  or 
otherwise  stop  dealing  with  the 
designated  representative,  even  if 
notified  of  an  objection  concerning  the 
actions  of  the  designated  representative. 
This  approach  would  not  alter  private 
commercial  relationships  among 
multiple  owners  and  operators. 
Furthermore,  aggrieved  multiple  owners 
and  operators  would  have  adequate 
protection  through  their  commercial 
agreements  and  through  the  courts,  if 
necessary,  to  obtain  injunctive  or 
monetary  relief  in  the  resolution  of 
private  ownership  disputes.  Under  the 
proposed  rule  the  owners  and  operators 
could  replace  a  designated 
representative  who  was  not  acting  in 
accordance  with  the  agreement  of 
representation.  In  addition,  if  the 
owners  and  operators  no  longer  agreed 
to  be  represented  by  the  designated 
representative,  and  the  dcsi>;n.i'ed 
representative  knew  this,  the  designated 
representative  would  no  longer  be  able 
to  truthfully  certify  in  subsequent 
submissions  to  the  Agency  that  he  or 
she  was  duly  authorized.  Thus,  the 
Agency  does  not  believe  that  a 
unilateral  decision  by  the  Agency  to 
freeze  allowance  accounts  is  the 
appropriate  remedy  to  protect  the  rights 
of  owners. 

EPA  also  believes  that  freezing 
allowance  accounts  would  undermine 
the  functioning  of  the  allowance  market. 
The  allowance  market  depends  on  the 
ability  of  third  parties  to  rely  on  the  full 


effectiveness  of  the  recordation  of  an 
allowance  transfer.  A  rule  that 
subjected  transfers  to  the  possibility 
that  they  might  be  canceled 
administratively,  even  after  recordation, 
would  introduce  uncertainties.  These 
uncertainties  could  impair  the  efficiency 
of  the  market  by  either  inhibiting 
activity  or  imposing  additional 
transaction  costs  incurred  in  an  effort  to 
guard  against  such  uncertainties. 
Second,  if  the  mere  filing  of  an  objection 
forced  EPA  to  suspend  recordation  of 
transfers  to  or  from  the  account, 
unwarranted  objections  could  introduce 
disorder  into  the  market  or  force 
legitimate  designated  representatives  to 
make  unreasonable  concessions  to 
satisfy  objections,  however 
unwarranted.  EPA.  as  an  environmental 
regulatory  agency,  is  not  in  a  position  to 
judge  the  legitimacy  of  an  objection,  so 
the  Agency  could  not  effectively  guard 
against  unwarranted  objections. 

The  proposal  would,  however,  protect 
the  interests  of  minority  owners.  Though 
designated  representatives  could  be 
selected  by  simple  majority  vote,  if  that 
is  in  accordance  with  the  procedure 
agreed  to  by  multiple  owners  and 
operators  for  making  such  decisions,  the 
designated  representative  would  be 
required  to  certify  that  he  or  she  was 
acting  with  full  authority  with  every 
submission  to  EPA  or  the  permitting 
authority.  If  such  a  certification  proved 
to  be  untrue— either  because  an 
objection  from  an  owner  or  operator 
was  pending,  or  because  the  action 
violated  the  rules  of  the  multiple  owners 
and  operators  agreement  for  authorizing 
designated  representative  actions  or  for 
apportioning  the  allowances  among 
multiple  owners — the  designated 
representative  would  be  guilty  of 
making  a  false  certification  and  risk 
civil  and  possibly  criminal  sanctions 
under  the  Act.  This  affords  owners  and 
operators  substantial  leverage  for 
ensuring  that  the  actions  of  the 
designated  representative  are  in 
accordance  with  the  fiduciary  role 
established  by  the  law. 

D.  Acid  Rain  Permit  Applications  and 
Compliance  Plans 

Section  408(a)  of  the  Act  specifies  that 
the  program  be  implemented  through 
permits  issued  to  affected  sources  in 
accordance  with  titles  IV  and  V,  which 
in  turn  provide  that  it  is  illegal  for  a 
source  to  operate  without  a  permit 
Consistent  with  other  environmentnl 
permit  programs,  such  as  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  under  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  as  provided  by  title  V 
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of  the  Act,  this  rule  would  place  the 
burden  of  ensuring  that  an  affected 
source  is  permitted  on  the  responsible 
official  for  the  source,  which  in  the  case 
of  the  Acid  Rain  program  is  the  duly 
certified  designated  representative.  {See 
discussion  of  subpart  B,  above).  The  Act 
makes  it  clear  that  affected  sources  are 
responsible  for  ensuring  compliance 
with  the  requirements  of  the  Act;  this 
responsibility  does  not  rest  with  EPA. 
(See  further  discussion,  below, 
concerning  permit  application  shields.) 

Subpart  C  sets  forth  the  basic 
requirements  for  permit  applications, 
including  the  requirement  to  accompany 
the  application  with  a  proposed 
compliance  plan  for  each  affected  unit 
at  the  source.  In  accordance  with 
section  408  of  the  Act,  subpart  C 
provides  that  permit  applications  and 
proposed  compliance  plans  would  be 
binding  on  the  source  until  the  permit 
was  issued.  Today's  proposal,  therefore, 
would  require  that  the  designated 
representative  certify  that  the  source 
will  comply  with  certain  standard 
conditions  contained  on  the  forms 
pursuant  to  the  Act.  In  addition,  subpart 
C  specifies  the  basic  information 
concerning  the  affected  source  and  the 
affected  units  at  the  source  that 
permitting  authorities  would  need  in 
order  to  write  an  Acid  Rain  permit.  One 
essential  information  requirement  would 
be  information  identifying  the  source's 
utility  system  and  North  American 
Electric  Reliability  Council  (NERC) 
region  or  subregion  of  operation.  This 
information  would  be  necessary  to 
implement  the  reduced  utilization  and 
compensating  generation  provisions  of 
§§  72.43  and  72.409  of  this  part,  and 
sections  408(c)(1)(B)  and  403(d)  of  the 
Act  (See  further  discussion  below). 

Another  information  requirement 
would  be  that  each  unit  must  specify  the 
most  stringent  federally  enforceable 
allowable  emissions  limitation  for  that 
unit  at  the  time  of  application.  This 
limitation  would  be  calculated  using  the 
annualization  factors  included  with  the 
National  Allowance  Data  Base  proposal 
(Friday,  July  19, 1991,  56  FR  33278). 
These  factors  will  be  promulgated  in  40 
CFR  part  73  at  a  later  date.  Subpart  C 
also  sets  forth  the  deadlines  by  which 
affected  sources  would  be  required  to 
apply  for  initial  Acid  Rain  permits  and 
for  Acid  Rain  permit  renewals. 

1.  Compliance  Planning 

a.  Compliance  options  for  affected 
units.  Section  408(b)  requires  that  the 
compliance  option  or  options  chosen  for 
each  affected  unit  at  a  source  be 
articulated  in  the  proposed  compliance 
plan  submitted  with  the  source's 
application.  Thus,  §  72.32  of  today's 


proposal  requires  that,  except  as  noted 
below  for  multi-unit  compliance  options, 
separate  compliance  options  be 
included  in  the  compliance  plan  for  each 
affected  unit  at  the  source.  Since  the 
sulfur  dioxide  and  nitrogen  oxides 
emissions  limitations  of  the  Acid  Rain 
program  apply  to  each  affected  unit,  the 
rule  provides  that  each  affected  unit  is 
subject  to  a  separate  planning 
requirement.  The  specific  compliance 
options  available  under  the  program  are 
contained  in  subpart  D  of  today's 
proposal.  (See.  discussion  below.)  It  is 
important  to  note,  however,  that  no 
special  compliance  planning  would  be 
required  under  40  CFR  part  72  by  the 
Acid  Rain  program  for  sources  choosing 
to  purchase  allowances  to  cover  their 
unit  emissions,  to  fuel  switch,  or  (except 
for  Phase  I  extension,  repowering,  and 
some  of  the  NO,  options)  to  install 
control  equipment.  Rather,  Acid  Rain 
program  compliance  planning  is  limited 
to  units  seeking  special  regulatory 
treatment  as  provided  in  subpart  D. 

b.  Multi-unit  compliance  options.  The 
one  exception  to  the  separate 
compliance  planning  requirement 
concerns  units  governed  by  a  multi-unit 
compliance  option  approved  pursuant  to 
40  CFR  part  72,  subpart  D.  These  include 
substitution  plans,  reduced  utilization/ 
compensating  unit  plans.  Phase  I 
extension  plans,  nitrogen  oxides 
averaging  plans,  and  plans  for  units 
using  a  common  stack.  The  basis  for  this 
proposed  exception  is  that  units 
operating  under  a  multi-unit  compliance 
option  have  interdependent  compliance 
obligations.  (See,  further  discussion  of 
these  and  other  compliance  options  at 
subpart  D,  below.) 

In  the  case  of  units  operating  under 
any  multi-unit  compliance  plan, 
exceedances  of  the  emissions  limitation 
governed  by  the  plan  (e.g.,  sulfur 
dioxide)  at  any  one  unit  would  as  a 
matter  of  Federal  law  have  to  be 
attributed  to  all  the  units  governed  by 
the  plan.  Otherwise,  since  an  individual 
unit's  ability  to  comply  depends  on  the 
operations  at  the  other  units  under  the 
plan,  a  defense  to  an  offset  planning 
requirement  could  be  raised  based  on 
disputes  concerning  the  actions  by  the 
other  units.  Under  a  substitution  plan, 
for  example,  an  excess  emissions 
situation  could  be  the  result  of  disputes 
between  majority  and  minority  owners 
concerning  the  transfer  of  allowance 
allocations  from  the  substitution  unit's 
Allowance  Tracking  System  account 
established  under  40  CFR  part  73  to  the 
originally  affected  unit's  account. 
Similarly,  a  nitrogen  oxides  averaging 
plan  would  not  be  enforceable  without 
such  binding  obligations. 


Under  today's  proposal  disputes 
concerning  liability  between  the  owners 
and  operators  of  units  covered  by  a 
multi-unit  plan  would  not  be  allowed  to 
delay  the  offset  planning  obligation. 
Because  the  owners  and  operators  of  all 
units  governed  by  a  multi-unit  plan 
would  share  responsibility  compliance 
with  the  offset  planning  obligation,  this 
section  would  build  into  the  program  a 
self-regulating  element  that  should 
minimize,  if  not  totally  eliminate,  such 
problems.  As  is  noted  above  in  the 
discussion  of  subpart  B,  however, 
nothing  in  the  rule  as  proposed  would  in 
any  way  limit  private  indemnification 
agreements  (i.e.,  private  contractual 
agreements  to  reimburse  individuals  for 
liability  they  incur  in  their  official 
capacity  in  an  enforcement  action).  Such 
agreements  could  not,  however,  be 
raised  as  a  defense  in  any  Federal 
enforcement  action. 

c.  Using  multiple  compliance  options. 
The  rule  as  proposed  would  allow 
affected  units  to  rely  on  one  or  more  of 
the  compliance  options  provided  for  in 
Subpart  D  of  the  proposed  rule,  to  meet 
their  SOi  and  NO,  emissions  reduction 
requirements.  If  one  or  more  of  these 
options  were  chosen,  the  permit 
application  would  have  to  include  the 
additional  information  requirements  for 
that  option  set  forth  in  Subpart  D  of 
today's  proposal. 

d.  Conditional  approval  of  compliance 
options.  In  order  to  afford  affected 
sources  maximum  flexibility  in 
compliance  planning,  and  to  obviate  the 
need  and  burden  to  the  source  of 
subsequent  permit  revisions,  the 
designated  representative  for  a  source 
could  seek  conditional  approval,  in 
accordance  with  subpart  D,  of  several 
compliance  options.  Thereafter,  the 
designated  representative  would  have  to 
notify  the  Agency  of  the  source's 
decision  to  "activate"  any  one 
conditionally  approved  compliance 
option.  In  some  instances  this  flexibility 
may  be  limited  by  deadlines  or  other 
requirements  due  to  the  nature  of  the 
option.  The  reader  is  referred  to  the 
specific  sections  of  today's  preamble 
discussing  the  compliance  options  in 
subpart  D  to  see  what  restrictions  would 
apply. 

2.  Mandatory  Use  of  Forms/Paperwork 
Reduction  Act 

The  Agency  believes  that  it  is 
important  to  minimize  the  imposition  of 
duplicative  or  inconsistent  information 
requirements  on  sources.  Today's 
proposal  would  do  so  through  the  use  of 
standardized  forms  and  by  codifying 
certain  critical  information  concerning 
existing  sources  in  the  Appendices.  (See. 
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Under  today's  proposal  disputes 
concerning  liability  between  the  owners 
and  operators  of  units  covered  by  a 
multi-unit  plan  would  not  be  allowed  to 
delay  the  offset  planning  obligation. 
Because  the  owners  and  operators  of  all 
units  governed  by  a  multi-unit  plan 
would  share  responsibility  compliance 
with  the  offset  planning  obligation,  this 
section  would  build  into  the  program  a 
self-regulating  element  that  should 
minimize,  if  not  totailly  eliminate,  such 
problems.  As  is  noted  above  in  the 
discussion  of  subpart  B.  however, 
nothing  in  the  rule  as  proposed  would  in 
any  way  limit  private  indemnification 
agreements  (i.e..  private  contractual 
agreements  to  reimburse  individuals  for 
liability  they  incur  in  their  official 
capacity  in  an  enforcement  action).  Such 
agreements  could  not,  however,  be 
raised  as  a  defense  in  any  Federal 
enforcement  action. 

c.  Using  multiple  compliance  options. 
The  rule  as  proposed  would  allow 
affected  units  to  rely  on  one  or  more  pf 
the  compliance  options  provided  for  in 
Subpart  D  of  the  proposed  rule,  to  meet 
their  SOi  and  NO,  emissions  reduction 
requirements.  If  one  or  more  of  these 
options  were  chosen,  the  permit 
application  would  have  to  include  the 
additional  information  requirements  for 
that  option  set  forth  in  Subpart  D  of 
today's  proposal. 

d.  Conditional  approval  of  compliance 
options.  In  order  to  afford  affected 
sources  maximum  flexibility  in 
compliance  planning,  and  to  obviate  the 
need  and  burden  to  the  source  of 
subsequent  permit  revisions,  the 
designated  representative  for  a  source 
could  seek  conditional  approval,  in 
accordance  with  subpart  D,  of  several 
compliance  options.  Thereafter,  the 
designated  representative  would  have  to 
notify  the  Agency  of  the  source's 
decision  to  "activate"  any  one 
conditionally  approved  compliance 
option.  In  some  instances  this  flexibility 
may  be  limited  by  deadlines  or  other 
requirements  due  to  the  nature  of  the 
option.  The  reader  is  referred  to  the 
specific  sections  of  today's  preamble 
discussing  the  compliance  options  in 
subpart  D  to  see  what  restrictions  would 
apply. 

2.  Mandatory  Use  of  Forms/Paperwork 
Reduction  Act 

The  Agency  believes  that  it  is 
important  to  minimize  the  imposition  of 
duplicative  or  inconsistent  information 
requirements  on  sources.  Today's 
proposal  would  do  so  through  the  use  of 
standardized  forms  and  by  codifying 
certain  critical  information  concerning 
existing  sources  in  the  Appendices.  (See. 
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e.g.,  appendices  A,  B  and  C).  It  is  also 
important,  however,  to  ensure  that  all 
necessary  permit  information  and 
enforceable  requirements  be  specified  in 
one  consolidated  format,  in  order  to 
expedite  permit  processing,  to  afford 
meaningful  public  review  of  proposed 
permit  actions,  and  to  ensure 
compliance.  Ensuring  that  permit 
applications  and  proposed  compliance 
plans  have  complete  information  is 
particularly  important  to  the  Acid  Rain 
program  since,  pursuant  to  sections 
408(c)(1)(A)  and  408(d)(3)  of  the  Act,  an 
Acid  Rain  permit  application  and 
proposed  compliance  plan  submitted  in 
accordance  with  title  IV  is  binding  on 
the  source  until  superseded  by  a  permit 
and  approved  compliance  plan.  Today's 
proposal  would,  thus,  require  permit 
applications  to  include  certain 
information  which  EPA  could  obtain  by 
other  methods.  In  balancing  these 
competing  interests,  the  Agency  has 
determined  that  the  costs  to  sources  of 
providing  certain  critical  information 
that  might  be  otherwise  available  are 
outweighed  by  the  benefits  of  having  all 
of  the  information  about  a  source 
necessary  to  write  a  permit  and  ensure 
compliance  prior  to  a  permits  effective 
date  provided  by  the  applicant  in  one 
document.  The  Agency  requests 
comment  on  this  approach,  and 
suggestions  on  whether  the  Agency 
could  ensure  clear  articulation  of  all 
applicable  requirements  before  the 
permit  is  in  effect,  without  requiring 
their  inclusion  on  the  application  forms. 
The  Agency's  proposal  to  require  that 
all  applications  be  submitted  on  EPA- 
issued  standard  forms,  and  that  States 
and  local  permitting  agencies  use  these 
forms  when  issuing  Acid  Rain  permits 
for  Phase  II  will  also  help  to  ensure 
national  consistency  in  information 
requirements  for  Acid  Rain  permit 
applications.  Requiring  standard  forms. 
whether  the  permitting  authority  is  EPA, 
a  State,  or  a  local  agency,  would  ensure 
parity,  and,  thus,  help  promote  a 
national  allowance  market.  Nationwide 
use  of  standard  forms  would  reduce  the 
administrative  burden  on  affected 
sources  and  permitting  authorities 
associated  with  permitting.  Utilities  with 
sources  located  in  more  than  one  State 
would  not  have  to  complete  different, 
and  possibly  conflicting,  applications  for 
each  source.  In  addition,  the  use  of 
standardized  forms  would  facilitate  the 
burden  on  States  of  developing  an  Acid 
Rain  permitting  program,  and  help 
ensure  against  some  States 
inadvertently  having  more  (or  less) 
extensive  informational  requirements 
than  others. 


Ensuring  that  utilities  in  different 
States  will  have  the  same  permit 
application  requirements  and  burden 
should  also  facilitate  a  national 
allowance  market.  If.  for  example,  one 
State  required  considerably  more 
information  about  the  source  or  more 
detailed  compliance  plans  prior  to 
issuing  an  Acid  Rain  permit  than  did 
another  State,  the  source  might 
encounter  delays  in  obtaining  permit 
approval  or  have  greater  difficulty 
making  demonstrations.  This  could  add 
to  the  source's  incremental  "cost"  of 
permitting  and  of  obtaining  allowances. 
While  costs  of  compliance  may  vary 
from  source  to  source,  thus  affecting  the 
individual  value  of  allowances,  the 
Agency  believes  that  variations  in  these 
costs  on  the  basis  of  who  the  permitting 
authority  is,  should  be  avoided  to  the 
extent  possible.  The  Agency  requests 
comment  on  the  use  of  standardized 
forms  nationwide. 

EPA  is  also  developing  the  Acid  Rain 
permit  program  with  a  view  toward 
eventual  electronic  reporting  for  permit 
applications  and  compliance  plans  for 
Phase  II.  Consistent  with  current  EPA 
policy,  set  forth  at  55  PR  31030  (July  30. 
1990),  the  forms  proposed  today  have 
been  developed  in  a  way  that  is 
compatible  with  ANSI-X12,  a  computer- 
reporting  system  which  is  in  widespread 
use  throughout  the  United  States  for 
commercial  reporting  of  information. 
The  Agency  plans  to  work  with  industry 
and  States  in  developing  specifications 
for  compatible  electronic  reporting  of 
Acid  Rain  permit  applications  and 
compliance  plans,  and  in  developing 
user-friendly  software  packages  to 
facilitate  this  reporting.  Electronic 
reporting  of  applications  and 
compliance  plans  would  not  be 
mandatory,  consistent  with  Agency 
policy,  but  would  be  recommended 
where  feasible.  The  Agency  believes 
such  reporting  would  be  particularly 
helpful  in  establishing  a  truly  dynamic 
permitting  and  allowance  data  system. 
The  Agency  requests  comment  on  the 
use  of  electronic  reporting  for  permit 
applications  and  compliance  plans. 

3.  Relationship  of  Acid  Rain  Permits  to 
Emissions  Monitoring  Requirements 

a.  Monitoring  plans  and  certifications. 
The  permit  application  for  the  source 
would  have  to  indicate  how  each 
affected  unit  at  the  source  would  meet 
ils  emissions  monitoring  requirements 
under  section  412  of  the  Act  and  40  CFR 
part  75.  The  Agency  is.  consequently, 
proposing  in  the  emissions  monitoring 
rules  at  40  CFR  part  75  that  the 
designated  representative  for  each 
Phase  I  affected  source  submit  a 


proposed  monitoring  plan  to  EPA  for 
approval  for  each  affected  unit  at  the 
source,  prior  to  or  concurrent  with  the 
source's  permit  application.  Section  412 
of  the  Act  does  not,  however,  require 
that  the  emissions  monitoring  system 
verification  test  results  for  Phase  I  units 
be  submitted  by  the  February,  1993 
Phase  I  permit  application  deadline. 
Thus,  the  rule  proposes  that  timely 
submission  of  the  monitor  verification 
test  results  and  monitor  certification  be 
an  enforceable  permit  requirement,  and 
that  certifications  would  be 
incorporated  into  the  permit  upon 
notification  of  the  designated 
representative  by  the  Administrator. 

b.  Alternative  monitoring 
applications.  Unless  a  source  had 
obtained  Agency  approval  under  40  CFR 
part  75  of  an  alternative  monitoring 
system  by  the  time  a  permit  application 
was  submitted,  the  permit  would  be 
issued  requiring  compliance  with  the 
CEMS  requirements  of  40  CFR  part  75. 
In  the  event  an  alternative  monitoring 
system  was  approved  by  the  Agency 
after  permit  issuance,  the  permit  would 
have  to  be  revised  in  accordance  with 
subpart )  to  authorize  use  of  such 
alternative.  The  Agency  proposes  thai 
permits  be  revised  using  the 
administrative  amendment  procedure 
specified  in  §  72.303  of  today's  proposal 
to  include  alternative  emissions 
monitoring  requirements  that  have  been 
reviewed  and  approved  by  the 
Administrator  under  40  CFR  part  75. 
This  is  appropriate  since  40  CFR  part  75 
provides  that  such  actions  by  the 
Administrator  would  be  subject  to  an 
opportunity  for  public  comment. 
Affording  any  further  opportunity  for 
public  comment  for  the  sole  purpose  of 
incorporating  a  properly  approved 
emissions  monitoring  requirement  into 
the  permit  would,  thus,  be  redundant. 
Moreover,  the  administrative 
amendment  procedure  includes 
subsequent  public  notice  of  the  revision. 
The  Agency  requests  comment  on  this 
approach. 

c.  Common  stack  monitors.  Section 
72.50  specifies  the  requirements  for 
common  stack  plans.  The  Agency 
proposes  that  units  sharing  a  common 
stack  shall  so  specify  in  the  monitoring 
plan  submitted  with  their  permit 
application,  and  shall  either  monitor 
emissions  independently  or  shall  comply 
with  the  requirements  in  that  section. 

d.  New  units.  The  Agency  proposes 
that  all  existing  Phase  II  units  must  have 
monitors  operational  and  certified  by 
January  1, 1995.  Any  new  unit  (hat 
becomes  affected  between  January  1, 
1995  and  December  31. 1999  must  have 
monitors  operational  and  certified  by 
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the  effective  dale  of  the  plan  under 
which  it  becomes  a  Phase  I  affected 
unit. 

E.  Acid  Rain  Compliance  Options 

A  fundamental  feature  of  the  Acid 
Rain  program  is  the  flexibility  provided 
in  the  Act  for  sources  to  choose  cost 
effective  means  of  complying  with  tht 
mandated  SOi  and  NO,  emissions 
reductions  requirements.  Sections  404. 
405. 407, 408. 409.  and  410  of  the  Act 
provide  various  compUance  options  by 
which  an  affected  unit  may  obtain 
special  relief  to  assist  in  its  efforts  to 
comply  with  its  emissions  limitations 
under  the  program.  Section  408(b) 
specifies  that  the  option  or  options 
chosen  for  each  affected  unit  must  be 
articulated  in  the  proposed  compliance 
plan  submitted  with  the  permit 
application  for  the  source.  It  is 
important  to  note,  however,  that  no 
special  compliance  planning  would  be 
required  by  the  Acid  Rain  program  for 
sources  choosing  to  fuel  switch,  or 
(except  for  Phase  I  extension, 
repowering.  and  some  of  the  NO, 
options)  to  install  control  equipment. 
Rather.  Acid  Rain  program  compliance 
planning  is  limited  to  affected  units 
seeking  special  regulatory  treatment  as 
provided  in  subpart  D. 

Subpart  D  describes  the  proposed 
requirements  for  each  of  the  compliance 
options  specifically  authorized  by  the 
Act.  As  provided  in  subpart  C  each 
permit  application  would  contain  at 
least  a  standard  permit  application  form 
specifying  information  and  applicable 
standard  requirements  for  each  affected 
unit  at  an  affected  source.  These  would 
include  the  standard  compliance 
requirement,  i.e..  a  certification  for  each 
affected  unit  that  it  will  meet  the 
applicable  emissions  limitation 
requirements  of  the  program  in  a  timely 
manner,  including  a  certification  that  for 
purposes  of  SOi  compliance  the  affected 
unit  will  hold  enough  allowances  in  its 
Allowance  Tracking  System  compliance 
subaccount  to  cover  its  SOi  emissions 
for  the  year.  (P'or  NO,,  the  emissions 
limitation  would  be  the  applicable 
limitation  specified  in  40  CFR  part  76. 
and  each  permit  application  would  have 
to  identify  the  type  of  boiler  involved  so 
that  the  applicable  40  CFR  part  76  NO, 
limitation  would  be  clear). 

If  an  affected  unit  planned  to  comply 
with  the  Acid  Rain  program  SO2  or  NO, 
standard  compliance  requirements 
without  any  special  exceptions,  a  simple 
check-box  on  the  permit  application 
would  indicate  this  choice.  However,  for 
affected  units  relying  on  one  or  more  of 
the  compliance  options  for  SO2  or  NO, 
HLithuriKed  by  the  Act,  a  proposed 
(  nmpliance  plan  u.sing  the  appropriate 


form  for  the  option  or  options  chosen 
would  have  to  be  included  with  the 
permit  application  package.  Upon 
approval,  the  unit-specific  compliance 
plans  woiild  be  attached  to  the  permit 
for  that  source  and.  depending  on  the 
option  approved,  would  modify  the 
program's  standard  requirements.  The 
Agency  requests  comments,  however,  on 
whether  it  would  be  more  appropriate  to 
specify  the  terms  of  all  unit-specific 
compliance  plans  in  the  permit  as 
alternative  operating  scenarios,  or 
whether  the  approved  compliance  plans 
should  as  proposed  today  be  attached 
and  incorporated  into  the  permit  by 
reference.  In  either  case,  the  legally 
applicable  requirements  the  source 
would  be  subject  to  would  be  the  same. 
For  example,  in  either  case,  the  source 
would  be  able  to  activate  a 
conditionally  approved  compliance 
option  (or  operating  scenario)  by 
providing  notice  to  the  permitting 
authority,  using  the  administrative 
permit  amendment  procedures  of 
§  72.303.  as  discussed  below.  However, 
by  specifying  the  terms  of  the  "operating 
scenarios"  in  the  permit,  all  of  the 
requirements  applicable  to  a  source 
would  be  articulated  in  one  document, 
as  compared  to  the  two-document 
approach  proposed  today.  Under  today's 
proposal,  however,  those  requirements 
more  likely  to  undergo  numerous 
revisions  during  the  course  of  a  permit's 
term.  i.e..  the  unit-specific  compliance 
options,  will  be  contained  in  the 
separate  compliance  plan  proposed  by 
the  source,  and  approved  by  the 
permitting  authority  and  incorporated 
by  reference  into  the  permit. 
'  The  permit  revision  procedures 
proposed  in  Subpart  J  of  today's 
proposal,  as  they  apply  to  compliance 
plans,  are  also  designed  to  increase  the 
flexibility  for  the  compliance  option 
provisions  of  the  Act.  A  source  would  be 
able  to  conditionally  propose  several 
compliance  options  for  each  affected 
unit  for  approval  when  it  submitted  its 
permit  application.  A  conditionally 
approved  option  would  not  become 
effective  unless  activated  by  the  source. 
Activation  of  an  option  that  was 
previously  conditionally  approved 
could,  thus,  be  accomplished  by  a 
simple  notice  process  as  an 
administrative  amendment  to  the  permit. 
Because  the  various  compliance  options 
are  subject  to  specific  statutory 
requirements  and  limitations,  today's 
proposal  would  specify  rules  for 
activating  options  as  appropriate  and 
necessary.  Any  compliance  option  not 
included  in  the  original  permit 
application,  which  was  proposed  after 


permit  issuance,  could  be  added  by 
revising  the  permit  pursuant  to  subpart ). 

1.  Multi-Unit  Requirements 

The  rule  proposes  that  the  permitting 
authority  can  approve  multi-unit 
compliance  plans  where  the  units  are 
located  at  different  sources.  In  such 
cases,  the  designated  representative  of 
each  source  would  have  to  certify  the 
compliance  plan,  a  copy  of  which  would 
have  to  be  included  in  the  permit 
application  for  each  source.  This 
provision  is  intended  to  provide  utilities 
with  flexibihty  in  determining  least-cost 
methods  of  compliance,  and  to  allow 
compliance  plans  that  are  consistent,  for 
example,  with  pre-existing  power 
pooling  arrangements.  Restricting 
compliance  plans  to  one  source  would 
greatly  inte.HFere  with  this  flexibility.  The 
Agency  requests  comments  on  this 
approach. 

2.  Phase  I  Substitution  Plans 

Subsections  404  (b)  and  (c)  of  the  Act 
authorize  any  source  with  a  Phase  I 
appendix  A  affected  unit  to  propose  in 
its  Acid  Rain  compliance  plan  a 
reassignment  of  the  affected  unit's 
Phase  1  sulfur  dioxide  emissions 
reduction  requirements,  in  whole  or  in 
part,  to  one  or  more  existing  Phase  II. 
appendix  B  units.  The  designated 
substitution  unit  would,  in  turn,  become 
a  Phase  1  unit.  The  intent  of  this 
provision  is  to  give  any  appendix  A 
Phase  I  unit  the  flexibility  to  reassign  its 
Phase  1  emissions  reductions  obligations 
by  allowing  an  appendix  B  unit  to 
achieve  reductions  in  its  place,  above 
and  beyond  what  the  Phase  U  unit 
would  otherwise  be  required  to  achieve. 
It  also  would  provide  Phase  U  appendix 
B  units  the  opportunity  to  participate  in 
the  Acid  Rain  program  allowance 
system  early,  and  to  benefit  from  the 
economies  associated  with  the 
allocation  and  banking  of  allowances. 

The  following  example  illustrates  how 
a  substitution  plan  might  work:  A  Phase 
I  unit  emits  lOaOOO  tons  of  SO2  a  year, 
but  is  only  entitled  to  receive  50.000 
allowances  to  cover  its  annual  SOi 
emissions.  It.  therefore,  needs  50,000 
tons  of  extra  allowances.  Under  a 
substitution  plan,  a  utility  may  meet  its 
allowance  obligations  by  reducing 
emissions  from  one  or  more  appendix  B 
units  by  a  total  of  50.000  tons  from  its 
1985  level  of  emissions  and  transfer  the 
appendix  B  unit's  allowances  to  the 
appendix  A  unit. 

(a)  Applicable  units/exclusions.  Only 
existing  Phase  U  units  (listed  in 
appendix  B)  would  be  eligible  to 
participate  in  substitution  plans  with 
Phase  1  units.  This  requirement  would 
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permit  issuance,  could  be  added  by 
revising  the  permit  pursuant  to  subpart  j. 

1.  Multi-Unit  Requirements 

The  rule  proposes  that  the  permitting 
authority  can  approve  multi-unit 
compliance  plans  where  the  units  are 
located  at  different  sources.  In  such 
cases,  the  designated  representative  of 
each  source  would  have  to  certify  the 
compliance  plan,  a  copy  of  which  would 
have  to  be  included  in  the  permit 
application  for  each  source.  This 
provision  is  intended  to  provide  utilities 
with  flexibility  in  determining  least-cost 
methods  of  compliance,  and  to  allow 
compliance  plans  that  are  consistent,  for 
example,  with  pre-existing  power 
pooling  arrangements.  Restricting 
compliance  plans  to  one  source  would 
greatly  interfere  with  this  flexibility.  The 
Agency  requests  comments  on  this 
approach. 

2.  Phase  I  Substitution  Plans 

Subsections  404  (b)  and  (c)  of  the  Act 
authorize  any  source  with  a  Phase  I 
appendix  A  affected  unit  to  propose  in 
its  Acid  Rain  compliance  plan  a 
reassignment  of  the  affected  unit's 
Phase  I  sulfur  dioxide  emissions 
reduction  requirements,  in  whole  or  in 
part,  to  one  or  more  existing  Phase  II, 
appendix  B  units.  The  designated 
substitution  unit  would,  in  turn,  become 
a  Phase  I  unit.  The  intent  of  this 
provision  is  to  give  any  appendix  A 
Phase  I  unit  the  flexibility  to  reassign  its 
Phase  I  emissions  reductions  obligations 
by  allowing  an  appendix  B  unit  to 
achieve  reductions  in  its  place,  above 
and  beyond  what  the  Phase  II  unit 
would  otherwise  be  required  to  achieve. 
It  also  would  provide  Phase  U  appendix 
B  units  the  opportunity  to  participate  in 
the  Acid  Rain  program  allowance 
system  early,  and  to  benefit  from  the 
economies  associated  with  the 
allocation  and  banking  of  allowances. 

The  following  example  illustrates  how 
a  substitution  plan  might  work:  A  Phase 
1  unit  emits  100.000  tons  of  SOi  a  year, 
but  is  only  entitled  to  receive  50.000 
allowances  to  cover  its  annual  SCh 
emissions.  It,  therefore,  needs  50.000 
tons  of  extra  allowances.  Under  a 
substitution  plan,  a  utility  may  meet  its 
allowance  obligations  by  reducing 
emissions  from  one  or  more  appendix  B 
units  by  a  total  of  50,000  tons  from  its 
1985  level  of  emissions  and  transfer  the 
appendix  B  unit's  allowances  to  the 
appendix  A  unit. 

(a)  Applicable  units/exclusions.  Only 
existing  Phase  U  units  (listed  in 
appendix  B)  would  be  eligible  to 
participate  in  substitution  plans  with 
Phase  I  units.  This  requirement  would 


rule  out  units  that  are  not  affected  units 
under  title  IV  and  new  units.  The 
Agency  considered  whether  sources  not 
affected  under  title  IV  should  be 
allowed  to  become  substitution  units. 
The  Agency  believes  that  no  added 
flexibility  would  be  achieved  by 
allowing  sources  not  subject  to  title  IV 
to  be  designated  as  substitution  units 
since  such  sources  would  be  able  to 
participate  in  the  allowance  program  as 
opt-in  units  pursuant  to  section  410  of 
the  Act  and  40  CFR  part  74.  In  addition, 
such  an  interpretation  would  undermine 
the  intent  of  Congress  to  encourage 
early  reductions  at  existing  Phase  II 
units  under  section  404  (b)  and  (c),  as 
well  as  the  specific  limitations  imposed 
by  Congress  on  sources  not  otherwise 
governed  by  title  IV  which  elect  to 
participate  in  the  Acid  Rain  allowance 
system  under  section  410  of  the  Act.  For 
example,  section  410  opt-in  sources  may 
not  transfer  allowances  freed  up  by 
reducing  utilization  below  their 
baseline. 

The  Agency  also  proposes  to  exclude 
new  units  from  the  substitution 
provision  because,  with  limited 
exceptions,  the  Act  prohibits  the 
allocation  of  allowances  to  new  units. 
Thus,  a  rule  authorizing  allocations  of 
allowances  to  new  units  under 
substitution  plans  would  dilute  the 
emissions  reductions  the  Act  intended 
to  be  achieved  during  Phase  I.  Nor  do 
new  units  have  the  historical  operating 
data  to  calculate  the  reductions  that 
would  be  required  under  a  substitution 
plan.  Such  units  were  clearly  not 
intended  to  be  eligible  to  participate  in 
the  Acid  Rain  program  under  the 
substitution  provision. 

(b)  "Common  control"  requirement. 
The  proposed  requirement  in  §  72.41(d) 
that  the  substitution  unit  be  under  the 
"common  control"  of  the  same 
designated  representative  as  the 
appendix  A  unit  for  which  the  proposed 
plan  is  submitted  is  based  on  the 
statutory  requirement  that  the  units  be 
under  the  control  of  the  same  "owner  or 
operator".  This  is  an  exception  to  the 
general  rule  discussed  above  that  units 
at  more  than  one  source  could  be 
designated  in  a  single  compliance  plan 
signed  by  multiple  designated 
representatives.  The  statutory  language 
for  substitution  plans  would  prohibit 
this  flexibility.  By  proposing  that  a 
single  designated  representative  be 
deemed  to  fulfill  the  requirement  of 
"common  owner  or  operator",  the 
Agency  seeks  to  allow  greater  flexibility 
for  sources  while  at  the  same  time 
ensuring  that  the  statutory  concern 
regarding  accountability  will  be  met.  As 
discussed  above  under  subpart  B.  an 


alternative  reading  of  the  statutory 
language  would  require  that  the  units  be 
under  the  control  of  the  same  owner  or 
operator,  and  would  hold  that  a  common 
designated  representative  alone  is 
inadequate  unless  that  person  is  also  an 
owner  or  operator.  The  Agency  solicits 
comments  on  the  approach  taken  in  the 
proposed  regulation,  and  on  the 
alternative  reading  of  the  statute. 

Section  72.41(e)  specifies  the 
requirements  and  prohibitions  that 
would  apply  to  substitution  plans, 
including  the  requirement  that  the 
designated  representative  and  the 
owners  and  operators  of  the  original  and 
substitution  unit  will  share  the 
responsibility  for  ensuring  compliance 
with  the  plan  by  each  unit,  and  liability 
for  any  violation.  The  basis  for  this 
provision  is  discussed  in  the  general 
section  on  compliance  plans  and  in  the 
section  on  designated  representatives. 

(c)  Conditions  of  plan.  The  Act 
requires  that  the  substitution  plan 
ensure  that  the  same  or  greater 
emissions  reductions  be  achieved  as 
would  have  been  required  to  be 
achieved  without  the  plan.  The  rule 
proposes  step-by-slep  instructions 
concerning  what  would  be  needed  in  a 
substitution  plan  demonstration  to  meet 
this  requirement.  These  proposed 
demonstration  requirements  are  based 
on  the  provisions  of  section  404(b)  of  the 
Act  concerning  what  is  required  to  be 
included  in  each  proposed  substitution 
plan.  The  proposal  also  specifies  that 
the  Administrator  would  allocate 
allowances  to  the  appendix  A  and 
substitution  unit(s)  in  accordance  with 
the  approved  substitution  plan  and  that, 
thereafter,  only  the  standard  quarterly 
and  end-of-year  compliance  certification 
reports  would  be  necessary.  The 
proposed  reporting  requirements  have 
been  kept  to  a  minimum  because  the 
Agency  believes  that,  once  a 
substitution  plan  is  approved  and  the 
appropriate  number  of  allowances  are 
allocated  for  the  year,  the  integrity  of 
the  plan  is  ensured. 

Consistent  with  section  404(b)(5), 
today's  proposal  assumes  that  when 
determining  the  reductions  that  would 
have  been  achieved  without  the 
substitution  plan,  the  reductions  that 
would  have  occurred  at  the  appendix  A 
unit  must  be  considered,  as  well  as  the 
reductions  that  would  have  been 
required  of  the  appendix  B  unit  where 
its  federally  enforceable  applicable  SO2 
emissions  limitation  (e.g.,  SIP  limit)  was 
made  more  stringent  after  1985. 
Voluntary  reductions  at  the  appendix  B 
unit  above  and  beyond  what  it  was 
required  to  do  under  applicable 
federally  enforceable  law  would  not  be 


included  in  the  calculation  of  reductions 
without  the  plan,  since  that  would 
unnecessarily  penalize  and  discourage 
early  reductions.  The  appendix  A  unit's 
required  reductions  would  be  calculated 
based  on  the  difference  between  the 
unit's  1985  emissions  rate  multiplied  by 
the  unit's  baseline  and  the  unit's  basic 
allowance  allocations  for  Phase  1  (as 
authorized  by  Table  A  of  the  Act  or  as 
adjusted  pursuant  to  section  403.  See. 
appendix  A).  The  appendix  B  unit's 
reductions  would  be  equal  to  the 
difference  between  its  baseline 
multiplied  by  the  lesser  of  its  actual  or 
allowable  1985  emissions  rate  and  its 
baseline  multiplied  by  the  more 
stringent  allowable  rate  at  the  time  it 
was  designated  for  substitution. 

Alternatively,  the  Agency  asks  for 
comment  as  to  whether  the  reductions 
that  would  have  been  achieved  by  the 
substitution  unit  in  the  absence  of  the 
plan  should  be  deemed  to  be  zero.  Such 
an  approach  would  be  based  on  the  fact 
that  appendix  B  units  are  not  required 
by  title  IV  to  achieve  emissions 
reductions  during  Phase  I.  It  could,  thus. 
be  argued  that  the  rule,  as  proposed, 
would  increase  the  overall  Phase  I 
reductions  contemplated  by  the  Act. 

The  Agency  considered  whether  to 
calculate  required  reductions  and 
allowance  allocations  for  the  substitute 
unit  based  on  the  substitution  unit's 
current  utilization  and  emissions  rather 
than  on  the  unit's  baseline  (i.e..  1985 
through  1987)  utilization  and  emissions 
Such  an  approach  would  provide  an 
additional  incentive  for  substitution 
plans  by  accounting  for  growth.  The 
Agency  decided  against  this  approach, 
however,  for  several  reasons.  First, 
neither  section  404  (b)  or  (c)  authorize 
growth  credits.  Second,  the  statutory 
authorities  for  calculating  allowance 
allocations  for  Phase  II  are  based  on 
each  unit's  baseline  utilization. 
Similarly,  the  only  other  provision  under 
which  Phase  II  units  can  become 
affected  units  during  Phase  I,  section 
408(c)(1)(B)  of  the  Act  (reduced 
utilization),  does  not  authorize 
allocations  for  growth  allowances.  Thus, 
even  though  the  program's  8.95  million 
allowance  cap  does  not  begin  during 
Phase  I.  it  is  apparent  that  Congress 
intended  the  substitution  provisions  to 
encourage  and  reward  early  controls, 
not  to  be  used  as  a  vehicle  for  inflating 
the  number  of  allowances  available  on 
the  market  during  Phase  I  of  the 
program. 

(d)  Termination  of  substitution  plans. 
The  proposed  rule  allows  units  subject 
to  substitution  plans  to  terminate  such 
plans  and  to  de-designate  substitution 
units  in  a  plan.  As  a  pre-condition  ol 
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sttch  termination  or  de-dcsignation,  the 
ciffected  substitution  units  must 
surrender  allowances  equal  to  those 
allocated  pursuant  to  the  substitution 
plan.  This  is  to  ensure  that  future-year 
ullowances.  equal  to  those  allocated  to 
the  appendix  A  and  substitution  unit 
under  the  presumption  that  the 
substitution  unit  would  continue  to  br 
afftKted  for  the  remainder  of  the  Phase, 
cannot  be  used  in  future  years  when  the 
designated  substitution  unit  is  no  longer 
affected  and  no  longer  making  verified 
emissions  reductions.  To  effectuate  the 
surrender  of  such  allowances,  the  rule 
requires  that  before  the  substitution  plan 
can  be  terminated  or  a  substitution  unit 
designated,  the  substitution  unit's 
Allowance  Tracking  System 
subaccounts  must  include  allowances 
equivalent  in  number  and  compliance 
use  date  to  those  allocated  to  the 
substitution  or  original  Phase  I  unit 
(above  the  original  unit's  basic 
allocations)  pursuant  to  the  substitution 
plan  for  the  remaining  years  of  Phase  I. 
When  the  plan  is  terminated,  the 
Agency  will  deduct  the  allowances  from 
the  substitution  unit's  account. 

3.  Phase  I  Extension  Plans 

Section  72.42  of  the  rule  would 
implement  the  authority  in  section 
404(d)  of  the  Act.  which  provides  that 
Phase  I  units  may  apply  for  a  two-year 
extension  of  the  Phase  I  compliance 
deadline  of  January  1. 1995.  provided 
that  the  units  install  90%  sulfur  dioxide 
removal  technology  or  transfer  their 
emissions  reduction  obligations  to  a  unit 
or  units  that  install  such  technology. 
(See.  §  72.2  for  definitions  of  "qualifying 
Phase  I  technologj".  "transfer  unit"  and 
"control  unit".) The  Act  provides  that 
applications  for  Phase  I  extensions  be 
acted  upon  by  the  Administrator  in  the 
"order  of  receipt".  A  limited  reserve  of 
up  to  3.5  million  allowances  is 
authorized  in  title  IV  to  provide  units 
that  apply  early  enough  and  are  granted 
Phase  I  extensions  the  extra  allowances 
they  will  need  to  cover  their  sulfur 
dioxide  emissions  during  the  extension 
period.^  The  unit  which  installs  the  90% 
control  technology  ("control  unit ") 
would  also  be  eligible  for  additional 
allowance  awards  from  this  reserve  for 
the  three  years  after  the  extension 
period  (1997-1999).  These  additional 
cillowances  would  be  provided  to  the 


-  A  unit  granted  an  "exiensioa  "  under  section 
«t4<d)  is  not  eKeir.pled  by  lille  IV  from  the 
rtKjuirement  to  prevent  emissions  of  sulfur  dioxide 
Ml  exreiis  of  dte  attowances  held  in  the  unit's 
MIowance  Tracking  System  account.  Section  404|dl 
iH.  thus,  better  trnderttood  us  authorizing  a  higher 
s'ilfur  dioxtde  emissions  limitation  (and  more 

lilriwances)  for  a  two-year  period,  rather  than  an 

.ii'^nginn"  of  tt»e  romplianre  date. 


extent  the  control  technology  reduces 
emissions  at  the  unit  beyond  the 
standard  Phase  II  emissions  hmitation  of 
1.2  Ibs/mmBtu.  (See.  section  404(d)(4Hc)) 

Section  404(d)  was  Included  in  the  Act 
to  reduce  the  impact  of  the  Acid  Rain 
emissions  reduction  program  on 
employment  in  high-sulfur  coal  mining 
communities,  and  to  defray  the 
compliance  costs  and  consequent 
electricity  rate  increases  that  would 
otherwise  be  charged  by  some  of  the 
Phase  I  utilities  currently  using  high- 
sulfur  coal  (See  statement  of  Senator 
Baucus.  Congressional  Record,  October 
27, 1990.  S  16081).  The  Agency 
considered  these  fundamental  intentions 
in  its  interpretation  of  the  final  statutory 
language,  and  has  interpreted  section 
404(d)  to  the  extent  consistent  with  the 
statutory  authority,  to  ensure  that  the 
reserve  is  not  unnecessarily  depleted.  In 
addition,  as  is  discussed  further  below, 
the  Agency  is  proposing  procedures  to 
expedite  the  conditional  award  of 
allowances  from  the  reserve  in  order  to 
maximize  the  opportunity  for  sources  to 
participate  in  the  program. 

(a.)  Applicable  units.  Section  72.42(a) 
of  the  proposed  rule  states  that  the 
Phase  I  extension  option  may  apply  to: 
(1)  All  appendix  A  units:  and  (2) 
Appendix  B  units  used  as  control  units 
and  designated  as  affected  units  during 
Phase  I  as  a  result  of  their  inclusion  in 
either  a  substitution  plan  or  a  reduced 
utilization  plan. 

Consistent  with  the  Act.  the  Agency 
proposes  that  new  units  not  be  eligible 
for  inclusion  in  Phase  I  extension  plans. 
New  units  would  be  required  to  meet 
strict  SOi  control  requirements  under 
other  provisions  of  the  Act.  The  Agency 
believes  that  allowing  new  units  to 
benefit  from  achieving  the  level  of 
control  they  would  be  required  by  law 
to  meet  anyway  would  deplete  the 
reserve  at  the  expense  of  Phase  1 
affected  units,  and  would  be 
inconsistent  with  the  intent  of  the  Phase 
1  extension  provisions.  The  Agency  also 
proposes  not  to  allow  opt-in  units  to 
apply  for  extension  allowances  for 
similar  reasons,  since  they  are  not 
required  to  become  affected  units  during 
Phase  I. 

The  Agency  has  interpreted  the 
statutory  requirement  in  section 
404(d)(1)  that  the  control  unit  "employ  " 
a  qualifying  Phase  1  technology  to  mean 
that  any  Phase  I  Appendix  A  unit  that 
installs  and  operates  qualifying 
technology  on  or  after  enactment  up 
until  the  end  of  the  extension  period  on 
December  31. 1996.  can  apply  for 
extension  allowances.  A  unit  that 
installed  qualifying  Phase  I  technology 
before  enactment  would  not  be  eligible 


to  apply  for  the  extension,  since  sources 
installing  controls  before  enactment 
clearly  did  not  do  so  to  comply  with  title 
IV.  Expanding  the  potential  pool  of 
applicants  in  this  way  would  deplete  the 
reserve  and  restrict  the  number  of 
controlled  units  that  would  be  granted 
extensions. 

EPA  considered  whether  to  restrict 
eligibility  for  reserve  allowances  to  only 
those  units  installing  qualifying 
technology  during  the  1995  and  1996 
extension  period.  This  interpretation 
was  rejected  because  it  would  penalize 
those  utilities  that  controlled  their  units 
early.  Moreover,  had  Congress  intended 
to  fully  exclude  units  controlled  before 
1995.  they  could  have  cleaHy  stated  as 
much. 

b.  Transfer  unit  limitations.  The  rule 
proposes  conditions  which  would 
govern  the  relationship  between  a  unit 
which  installs  qualifjing  Phase  I  control 
technology  and  Appendix  A  units  which 
transfer  their  emissions  reduction 
obligations  to  that  unit.  One  condition 
would  prohibit  the  control  unit  from 
being  oversubscribed.  In  this  way,  the 
appendix  A  transfer  units  could  not 
receive  more  extension  allowances 
during  1995  and  1996  than  the  tonnage  of 
reductions  that  would  be  achieved  by 
the  control  unit  below  its  basic 
allowance  allocation  by  installing  90"c. 
control  technology.  For  example,  if  a 
control  unit  would  receive  50,000 
allowances  during  each  year  of  Phase  I 
and  90%  control  of  the  unit  would  redu<:e 
its  emissions  to  10,000  tons  per  year,  no 
more  than  40,000  allowances  could  be 
allocated  from  the  reserve  to  transfer 
unit(s)  for  1995  and  1996  (i.e.,  the 
difference  between  the  control  unit's 
basic  allocations  and  the  units 
emissions  assuming  90%  control),  even  if 
the  transfer  unit(s)  needed  more 
allowances  to  cover  actual  emissions 
during  the  extension  period.  This 
limitation  is  to  ensure  that  the  reserve 
would  not  be  depleted  by  units  that 
were  not  installing  controls.  The  Agency 
proposes  this  requirement  because, 
without  it,  a  utility  could  draw  an 
unlimited  number  of  allowances  from 
the  reserve  in  1995  and  1996.  The 
proposal  also  prohibits  transfer  units 
from  transferring  their  same  emissions 
reduction  obligations  to  more  than  one 
control  unit.  Transfer  units  may  be 
changed  at  any  time  prior  to  January  1. 
1995,  provided  that  no  additional 
allowances  would  be  available  under  a 
plan  as  a  result  of  such  a  revision. 

c.  Control  unit  limitations.  The 
Agency  proposes  that  each  application 
for  a  Phase  I  extension  may  specify 
more  than  one  control  unit,  provided 
that  all  control  units  included  in  the 
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to  apply  for  the  extension,  since  sources 
installing  controls  before  enactment 
clearly  did  not  do  so  to  comply  with  title 
IV.  E.\panding  the  potential  pool  of 
applicants  in  this  way  would  deplete  the 
reserve  and  restrict  the  number  of 
controlled  units  that  would  be  granted 
extensions. 

EPA  considered  whether  to  restrict 
eligibility  for  reserve  allowances  to  only 
those  units  installing  qualifying 
technology  during  the  1995  and  1996 
extension  period.  This  interpretation 
was  rejected  because  it  would  penalize 
those  utilities  that  controlled  their  units 
early.  Moreover,  had  Congress  intended 
to  fully  exclude  units  controlled  before 
1995,  they  could  have  clearly  stated  as 
much. 

b.  Transfer  unit  limitations.  The  rule; 
proposes  conditions  which  would 
govern  the  relationship  between  a  unit 
which  installs  qualifjing  Phase  I  control 
technology  and  Appendix  A  units  which 
transfer  their  emissions  reduction 
obligations  to  that  unit.  One  condition 
would  prohibit  the  control  unit  from 
being  oversubscribed.  In  this  way,  the 
appendix  A  transfer  units  could  not 
receive  more  extension  allowances 
during  1995  and  1996  than  the  tonnage  of 
reductions  that  would  be  achieved  by 
the  control  unit  below  its  basic 
allowance  allocation  by  installing  90^' 
control  technology.  For  example,  if  a 
control  unit  would  receive  50,000 
allowances  during  each  year  of  Phase  1 
and  90%  control  of  the  unit  would  reduce 
its  emissions  to  10.000  tons  per  year,  no 
more  than  40,000  allowances  could  be 
allocated  from  the  reserve  to  transfer 
unit(s)  for  1995  and  1996  (i.e.,  the 
difference  between  the  control  unit's 
basic  allocations  and  the  units 
emissions  assuming  90%  control),  even  if 
the  transfer  unit(s)  needed  more 
allowances  to  cover  actual  emissions 
during  the  extension  period.  This 
limitation  is  to  ensure  that  the  reserve 
would  not  be  depleted  by  units  that 
were  not  installing  controls.  The  Agency 
proposes  this  requirement  because, 
without  it,  a  utility  could  draw  an 
unlimited  number  of  allowances  from 
the  reserve  in  1995  and  1996.  The 
proposal  also  prohibits  transfer  units 
from  transferring  their  same  emissions 
reduction  obligations  to  more  than  one 
control  unit.  Transfer  units  may  be 
changed  at  any  time  prior  to  January  1. 
1995,  provided  that  no  additional 
allowances  would  be  available  under  a 
plan  as  a  result  of  such  a  revision. 

c.  Control  unit  limitations.  The 
Agency  proposes  that  each  application 
for  a  Phase  I  extension  may  specify 
more  than  one  control  unit,  provided 
that  all  control  units  included  in  the 


proposed  plan  are  located  at  the  same 
source.  Allowing  control  units  from 
more  than  one  source  to  be  included  in 
one  application  would  tend  to  give  the 
largest  utilities  an  undue  advantage  to 
draw-down  large  numbers  of 
allowances  from  the  reserve  should  that 
application  be  treated  ahead  of  others. 
Requiring  a  separate  application  for 
each  source  would,  thus,  help  ensure  a 
more  equitable  distribution  of  the 
reserve.  There  are,  however,  significant 
leasons  for  allowing  applications  with 
more  than  one  control  unit  at  a  source. 
For  example,  a  source  may  be  planning 
to  treat  the  emis.sions  from  all  its  units 
with  one  Qualifying  Phase  I  Technology. 
Such  a  source  might  only  be  able  to 
justify  continued  use  of  high  sulfur  coal 
if  ail  its  units  had  high  efficiency 
controls  installed.  The  Agency  requests 
comment  on  this  aspect  of  today's 
proposal.  Control  units  may  be  dropped 
from  a  plan  at  any  time  prior  to  1995. 
New  control  units  could  not.  however. 
be  added  or  substituted  in, 

d.  Contents  of  proposed  Phase  I 
extension  plan.  Each  proposed  Phase  I 
Extension  plan  would  include  a  copy  of 
an  executed  contract  for  the  design  and 
construction  of  qualifying  Phase  I 
technology  as  required  in  section 
404(d)(1)(B)  of  the  Act.  The  Agency 
considered  whether  to  provide  an 
exemption  from  this  requirement  for 
units  located  in  States  where  state  law 
requires  the  unit  to  install  a  scrubber. 
The  Agency  decided  not  to  allow  such 
an  exemption  for  several  reasons.  First, 
the  statutory  language  explicitly 
requires  a  contract.  Second,  such  an 
exemption  could  provide  certain  units 
with  an  undue  advantage  in  obtaining 
the  Phase  I  Extension  reserve 
allowances  because  they  would  not  be 
delayed  in  submitting  an  application  by 
the  requirement  to  negotiate  a  binding 
contract.  Finally,  the  Agency  does  not 
want  to  encourage  such  special  interest 
legislation. 

In  §  72.42(e)  the  Agency  proposes 
specifications  for  the  two  parameters 
used  to  determine  the  number  of 
allowances  allocated  to  each  Phase  I 
Extension  unit  from  the  Phase  I 
extension  reserve.  The  average  annual 
emissions  (in  tons  per  year)  for  calendar 
years  1988  and  1989  as  required  by 
section  404(d)(4)  (A)  and  (B)  of  the  Act 
would  be  calculated  using  information 
reported  on  EIA  form  767  and  as  listed 
in  Appendices  A  and  B  of  this  part  for 
those  years  or  the  most  stringent 
federally  enforceable  allowable 
emissions  limitation  for  those  years. 


whichever  is  less.'  The  most  stringent 
federally  enforceable  allowable 
emissions  limitation  would  be 
calculated  using  the  annualization 
factors  specified  in  the  National 
Allowance  Data  Base  proposal  (56  FR 
33278.  Friday,  July  19. 1991).  (These  will 
l>e  published  in  final  at  40  CFR  part  73  at 
a  later  date.) 

Section  72.42(e)  also  provides  that 
projected  199S  and  1996  emissions 
would  be  calculated  using  (A)  projected 
utilization  as  reported  on  EIA  form  767 
filed  in  the  year  in  which  the  Phase  I 
extension  is  made,  and  (B)  the  lesser  of 
the  most  stringent  federally  enforceable 
emissions  limitation  or  the  unit's  actual 
projected  emissions  at  the  time  of 
application. 

■Phe  Agency  considered  whether  to 
allow  a  procedure  for  sources  to  petition 
for  adjustments  of  these  information 
points,  but  believes  that  such  a 
procedure  is  not  warranted  for  several 
reasons.  First,  the  Phase  I  Extension  is 
voluntary.  If  a  utility  finds  that  it  is  not 
favorable  to  apply  for  a  Phase  I 
Extension,  it  can  chose  another 
compliance  option.  Second,  the 
information  is  historical,  actual  data 
reported  by  the  utility  itself  and  the 
statute  does  not  provide  for  adjustment. 
(Cf  section  403).  Third,  the  Agency  is 
attempting  to  respond  to  industry's  need 
for  certainty  at  an  early  date  regarding 
allocation  of  allowances  from  the  Phase 
I  Extension  reserve.  Allowing  an 
opportunity  for  adjustments  to  be  made 
to  essential  historical  data  would  delay 
certainty.  However,  some  industry 
concern  was  raised  about  the  need  for 
an  adjustment  to  the  emissions  data  for 
narrowly  defined  situations  such  as  a 
forced  outage  during  1988  and  1989.  The 
Agency  requests  comment  on  the 
appropriateness  of  allowing  an 
adjustment  in  the  limited  situations 
where  a  forced  outage  occurred. 

To  implement  section  404(d)(4)(A)  and 
(B)  of  the  Act.  today's  proposal  allows 
for  awards  of  Phase  1  Extension  reserve 
allowances  to  control  units  in  1995  and 
1996  based  on  each  unit's  projected 
uncontrolled  emissions  for  those  years. 
This  is  because  the  authority  to  award 
reserve  allowances  for  the  extension 
period  is  based  on  the  assumption  that 
such  allowances  are  needed  to  cover 
operations  at  control  units  before  the 
controls  are  installed.  However,  under 


=■  If  the  data  for  1088  or  1989  toas  of  SO:  is 
missing  from  Appendix  A  or  B  (missing  data  is 
represented  by  a  "-".  not  by  a  "0").  for  any  unit,  the 
F.IA  Form  787  may  be  reTiled  by  the  source  for  the 
missing  year.  EPA  will  accept  any  such  data  from 
i^lA.  If  the  unit  is  not  covered  by  Form  7B7,  EFA  will 
miculate  the  tons  per  year  for  1988  or  1989  upon 
receipt  of  adequate  documentation.  EPA  invitttf: 
comment  on  how  to  calculate  missing  dato. 


today's  proposal  even  if  a  control  unit 
had  an  operational  scrubber  in  place  by 
1995.  it  would  receive  reserve 
allowances  in  1995  and  1996  as  if  it  wen- 
not  scrubbing.  An  alternative 
interpretation  of  the  statutory  language 
of  section  404(d)(4)(A)  and  (B)  would 
allow  awards  of  reserve  allowances  to 
each  control  unit  based  on  its  projected 
uncontrolled  1995  emissions  only  if  the 
scrubber  was  not  actually  operational  in 
1995.  If  the  scrubber  were  operational, 
the  unit  would  receive  allowances  from 
the  reserve  based  on  the  absolute  (i.e.. 
positive)  difference  between  2.5  lbs/ 
mmBtu  X  baseline  divided  by  2000)  and 
the  unit's  projected  controlled  emissions 
(at  90%).  The  Agency  requests  comment 
on  which  of  these  two  interpretations 
would  be  most  appropriate  to  adopt. 

e.  90%  control  technology- 
demonstrations.  EPA  considered  several 
methods  for  demonstrating  a 
technology's  capability  to  achieve  90*'*. 
control  for  Sd.  For  example,  EPA 
considered  whether  a  designated 
representative  should  provide  detailed 
information  on  technical  parameters  of 
the  equipment.  Ultimately,  however,  the 
Agency  believes  that  a  basic 
demonstration  of  the  capabilities  of  the 
technology  is  adequate  and  will  ensure 
more  expeditious  processing  of 
extension  applications.  This  is  because 
at  an  estimated  market  price  of  $500  an 
allowance,  sources  will  have  sufficient 
incentive  to  achieve,  i'  not  exceed,  90"-i. 
control  efficiency.  Thus,  today's 
proposal  would  require  that  the  plan 
include  a  basic  description  of  the 
technology,  the  executed  design 
engineering  and  construction  contract 
for  the  unit  installing  the  technology, 
and  a  vendor  guarantee  that  the 
technology  is  designed  to  achieve  or 
exceed  90%  control  efficiency  at 
expected  ranges  of  fuel  type  and 
operating  conditions. 

There  are  several  reasons  for  relying 
on  this  approach.  First,  section  404(d)(7) 
provides  that  after  January  1. 1997  an 
allowance  is  required  to  be  deducted 
from  each  transfer  or  control  unit's  Acid 
Rain  Allowance  Tracking  System 
compliance  subaccount  for  each  ton  of 
SOs  emitted  by  the  unit  in  excess  of  the 
annual  tonnage  limitation  specified  in 
their  extension  plan.  This  deduction  of 
allowances  is  in  addition  to  any  excess 
emissions  offsets  required  under  section 
411.  (See.  discussion  of  40  CFR  part  77. 
below.)  The  Agency's  interpretation  of 
this  provision  is  that  the  annual  tonnap- 
limitation  specified  in  a  Phase  I 
extension  plan  would  not  only 
determine  the  allowances  which  would 
be  awarded  to  the  unit  from  the  rc8er\n. 
but  would  represent  a  cap  on  the 
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allowable  annual  tons  of  SO2  which 
could  be  emitted  by  the  named  control 
and  transfer  units.  Thus,  each  unit 
subject  to  a  Phase  I  extension  plan 
would,  pursuant  to  §  72.42(g),  have 
allowances  deducted  to  the  extent  it 
exceeded  the  limitation  specified  in  its 
plan  even  if  it  had  allowances  in  its 
Allowance  Tracking  System  account  to 
cover  all  its  emissions  for  the  year.  EPA 
believes  that  Congress  intended  this  cap 
on  Phase  I  extension  units  to  serve  as  an 
assurance  that  the  90%  control 
requirement  would  be  met,  and  that 
both  transfer  and  control  units  would 
abide  by  the  annual  tonnage  limitations 
specified  in  the  Phase  I  extension  plan. 

The  Agency  proposes  that  the  90% 
control  obligation  would  apply  through 
the  end  of  Phase  I.  Utilities  will  receive 
substantial  financial  benefits  from  the 
bonus  allowances  allocated  for  a  Phase 
I  extension  based  upon  the  annual 
tonnage  limitations  specified  in  the 
e'ctension  plans.  Because  the  Phase  I 
extension  reserve  may  be 
oversubscribed,  the  award  of  extension 
allowances  to  one  unit  is  likely  to  mean 
that  another  otherwise  eligible  unit  will 
not  receive  any  extension  allowances. 
Thus,  as  a  matter  of  equity,  it  would  be 
appropriate  that  units  be  required  to 
maintain  the  levels  of  SOj  control  and 
emissions  reductions  upon  which  their 
bonus  allowance  allocations  were  based 
pHst  Phase  I. 

The  Agency  has  included  in  today's 
proposal  a  requirement  that  sources 
demonstrate  achievement  of  90%  control 
through  a  start-up,  and  an  annual 
performance  test  during  each  year  of 
Phase  I.  This  procedure  would  verify 
whether  the  limits  specified  in  the  plan 
are  actually  the  result  of  the  unit's  use  of 
90%  control  technology.  The  test 
methodology  for  making  the 
demonstration  is  proposed  today  in  40 
CFR  part  75.  (It  should  be  noted  that  the 
lest  methodology  specified  in  40  CFR 
part  75  would  only  apply  to  post- 
combustion  control  technologies.  It 
would  not  apply  to  units  that  achieved 
9()%  control  with  pre-combustion  and 
combustion  technologies,  such  as  coal 
(leaning  or  repowering  technologies.  In 
such  instances  the  Agency  proposes  that 
sources  be  required  to  demonstrate  90% 
control  using  a  methodology  proposed 
by  the  source  and  approved  by  the 
Administrator  on  a  case-by-case  basis. 
The  unit  would  not  obtain  the 
conditionally  allocated  reserve 
allowances  after  it  commenced 
operation  of  the  controls,  until  90% 
removal  efficiency  was  demonstrated  by 
a  start-up  lest.  Thereafter,  if  the  annual 
performance  test  did  not  demonstrate 
90"o  removal  efficiency,  the 


conditionally  allocated  reserve 
allowances  for  that  year  would  be 
withheld  from  the  units  Allowance 
Tracking  System  account.  The  Agency 
requests  comment  on  the  90% 
performance  test  provision.  In 
particular,  the  Agency  requests 
comment  on  whether  the  annual  test 
should  be  a  30-day  test  which,  if  failed 
in  the  first  instance  could  be  repeated 
until  90%  control  can  be  demonstrated, 
or  whether  control  units  should,  as 
proposed  today,  be  required  to 
demonstrate  90%  control  on  an  annual 
average  basis,  using  continuous  inlet 
monitor  data  collected  throughout  the 
year. 

f.  Determining  "order  of  receipt"^ 
Early  ranking  procedure.  Section 
72.42(c)  and  subpart  L  of  today's 
proposal  (discussed  further  below) 
addresses  the  statutory  mandate  that 
submissions  for  Phase  I  extensions  be 
acted  on  by  the  Administrator  "in  order 
of  receipt ".  as  well  as  the  need  of  the 
regulated  community  to  know  whether 
they  will  be  eligible  for  extension 
allowances  as  early  as  possible. 
Because  of  the  economic  benefits  a 
source  would  derive  from  a  Phase  I 
extension,  the  allowance  reserve  of  up 
to  3.5  million  tons  is  expected  to  be 
oversubscribed.  The  Agency 
consequently  believes  that  many 
sources  are  likely  to  apply  for  the 
extension  allowances  on  the  first  day 
for  submitting  applications  authorized 
by  the  rule.  It  may.  therefore,  be  difficult 
to  determine  the  "order  of  receipt"  by 
relying  exclusively  on  the  U.S.  postal 
system.  Because  of  the  problems 
inherent  in  implementing  this  provision, 
the  Agency  proposes  a  procedure  at 
subpart  L  of  the  rule  allowing  applicants 
the  option  of  seeking  early  rankings  of 
Phase  I  Extension  applications, 
conditioned  on  submission  by 
applicants  of  complete  and  approvable 
permit  applications  by  the  section  408 
Phase  I  deadline  of  February  15, 1993. 
The  Early  Ranking  procedure  is 
contained  in  a  separate  subpart  of 
today's  proposal  in  order  to  expedite 
rulemaking.  (The  Agency  believes  that 
going  to  an  expedited  final  rulemaking 
on  critical  provisions,  i.e.,  §  72.42, 
subparts  A,  B,  and  L.  may  be  possible  if 
no  significant  adverse  comment  is 
received  on  those  portions  of  the  rule.) 
The  Agency  is  proposing  the  Early 
Ranking  procedure  in  order  to  provide 
sources  with  a  reasonable  idea,  at  an 
early  date,  of  whether  they  will  be  likely 
to  qualify  for  and  receive  allowances 
under  S  72.42  for  Phase  I  extensions. 
Information  available  to  EPA  indicates 
that  it  may  take  up  to  three  years  to 
design  and  install  90"i  control 


technology.  Utilities,  thus,  need  this 
assurance  as  early  as  possible  in  order 
to  be  able  to  install  controls  at  their 
Phase  I  units  before  January  1, 1997. 
In  the  event  comment  on  this  and 
other  provisions  of  today's  proposal 
central  to  Phase  I  extensions  (e.g., 
subparts  A,  B,  L  and  substitution  plans) 
is  favorable,  the  Agency  proposes  to 
accelerate  a  portion  of  this  rulemaking 
to  implement  the  early  ranking 
procedure  as  soon  as  possible. 
Significant  adverse  comment  would 
make  this  less  likely. 

g.  Prohibition  on  termination  of 
approved  Phase  I  extension  plans. 
Generally  today's  proposal  authorizes 
sources  to  terminate  compliance  options 
using  the  subpart  J  permit  revision 
procedures.  This  general  flexibility 
would  not,  however,  apply  in  the  case  of 
approved  Phase  I  Extension  plans.  The 
Agency  believes  that  due  to  the 
competition  for  the  limited  Phase  1 
Extension  allowance  reserve,  sources 
should  be  subject  to  a  firm  requirement 
to  go  forward  with  installation  of 
qualifying  Phase  I  control  technology 
once  their  proposed  plan  is  approved. 
Sources  may,  however,  elect  to 
withdraw  their  plan  before  it  is 
approved  by  the  Administrator  since 
they  would  not  have  benefitted  from  the 
award  of  any  reserve  allowances. 

4.  Phase  I  Reduced  Utilization  Fians  and 
Under-utilization  Accounting 
Requirements 

a.  Background.  Utilities  with  units 
subject  to  emissions  limitations  in  Phase 
I  of  the  Acid  Rain  program  may  choose 
among  a  number  of  compliance 
strategies.  One  such  strategy  is  to 
reduce  utilization  at  higher  emitting 
units,  and  to  replace  this  generation 
through  increased  utilization  of  low- 
emitting  units.*  In  enacting  title  IV, 
however,  Congress  recognized  that 
during  Phase  I  of  the  Acid  Rain  program, 
reductions  in  emissions  attributable  to  a 
decrease  in  utilization  of  Phase  I 
affected  units  below  their  baseline  could 
prevent  full  achievement  of  expected 
emissions  reductions  if  the  generation 
were  shifted  to  non-affected  units.*  This 
is  because  such  load  shifting  would 
result  in  a  decrease  in  emissions  and 
concomitant  creation  of  excess 
allowances  at  the  Phase  I  unit,  despite 
the  fact  that  there  was  an  emissions 


♦  The  inherent  fungibility  of  allowances  and 
emissions  reflects  Congress'  intent  to  enable 
utilities  to  utilize  least-emissions  dispatching 
procedures,  in  order  to  minimize  their  compliance 
costs.  ISee.  Sen.  Rept.  No.  228, 101st  Cong..  Isl  Sess.. 
pp.  316.  319  (1969).  House  Rept.  No.  490. 101st  Cong.. 
2nd  Sess.  p.  373  (1990).) 

»  E.g.  Phase  II  appendix  B  or  new  units. 
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increase  iit  the  non-affected  unit 
providing  compensating  generation. 

At  the  same  time.  Congress 
recognized  that  in  order  to  ensure 
electric  rehability.  it  was  necessary  to 
accommodate  temporary  changes  in 
emissions  (and  shifts  in  utilization) 
resulting  from  decisions  related  to 
normal  dispatching  procedures  and 
responses  to  emergencies.  Because  such 
load  shifting  between  affected  and  non- 
affected  units,  whether  planned  or 
unplanned,  could  cut  the  actual 
aggregate  emissions  reductions 
expected  during  Phase  I  by  as  much  as 
Sffo  a  year,  the  Act  includes  two 
provisions,  section  408(c)(1)(B)  and 
section  403(d),  to  address  these  related 
but  distinct  situations.  Both  provisions 
give  EPA  the  authority  to  require  an 
allowance  accounting  for  increases  in 
enii.ssions  at  otherwise  non-affected 
units  providing  compensating 
generation. 

Throughout  the  rule  and  preamble  the 
term  "under-utilization"  is  used  to  refer 
to  any  decrease  in  utilization  at  a  Phase 
I  unit  below  its  baseline.'  The  term 
"reduced  utilization"  is  used  to  refer 
only  to  under-utilization  subject  to  the 
planning  requirements  of  section 
408(c)(1)(B)  of  the  Act. 

(1)  Section  408(c)(1)(B).  Under  section 
408(c)(1)(B),  the  designated 
representative,  owners,  and  operators  of 
any  Phase  I  affected  unit  planning  to 
achieve  Phase  I  emissions  limitation 
requirements  by  reducing  the  unit's 
'     utilization  below  its  baseline  or  shutting 
the  unit  down,  and  shifting  generation  to 
a  unit  that  is  not  otherwise  affected 
during  Phase  I.  are  required  to  designate 
the  otherwise  unaffected  unit  as  a  Phase 
I  compensating  unit.  The  designated 
compensating  unit  becomes  a  Phase  I 
affected  unit  subject  to  the  Phase  I 
emissions  limitation,  permitting, 
monitoring  and  excess  emissions 
requirements  of  the  Act.  In  addition,  the 
designated  compensating  unit  is 
allocated  allowances  by  the 
Administrator  approximately  equal  to 
its  1985  emissions,  pursuant  to  a  formula 
set  out  in  section  408(r)(l)(B).^ 


^  "Baseline"  refers  lo  Ihe  unit's  annual  average 
19(15  through  1987  heal  input  or  utiiizatlon  measured 
in  mtnBlu.  With  certain  specified  exceptions,  the 
Acid  Rain  program  allowance  allocation  scheme 
established  in  title  iV  is  based  on  the  unit's  baselini' 
utilization.  Generally  speaking,  yearly  allowance 
allocations  are  calculated  by  multiplying  the 
baseline  for  a  unit  by  Ihe  presumptive  emissions 
limitation  for  the  Phase.  It  is  important  to  note  thai 
neither  the  rule  nor  the  statutory  provisions  are 
concerned  about  decreases  in  utilization  at  Phase  I 
iini's  that  do  not  cause  the  unit's  total  utilization  for 
ii  Phase  I  year  to  l>e  less  than  its  baseline. 

'  New  units,  having  a  zero  baseline,  would  not 
rv>  trive  any  allowance  under  the  formula. 


In  this  way,  the  Act  allows  shifts  in 
generation  from  a  Phase  I  unit  to  a 
designated  compensating  unit,  while 
ensuring  that  emissions  increases  at  the 
compensating  unit  are  accounted  for  in 
the  allowance  system.  In  addition,  all 
allowance  savings  resulting  from  the 
reduced  utilization  at  the  Phase  I  unit 
can  be  banked  by  the  source,  since 
these  unused  allowances  w^iil 
correspond  to  actual  net  reductions  in 
SOi  emissions  for  the  year. 

(2)  Section  403(d).  Section  403(d)(2) 
provides,  in  relevant  part: 

In  order  to  insure  electric  reliability, 
regulations  shall  not  prohibit  or  affect 
temporary  increases  and  decreases  in 
emissions  within  utility  systems,  power 
pools,  or  utilities  entering  into  allowance  poul 
agreements,  that  result  from  their  operations, 
including  emergencies  and  central  dispatch, 
and  such  temporar>  emissions  increases  and 
decreasKS  shall  not  require  transfer  of 
allowances  among  units  nor  shall  it  require 
recordation. 

This  language  reflects  Congressional 
intent  to  enable  utiHties  to  integrate 
compliance  with  their  emissions 
limitation  obligations  with  the  normal 
operation  of  the  nation's  electric 
generation  dispatch  system.  It 
specifically  precludes  EPA  from  issuing 
regulations  that  might  hinder  the  ability 
of  utilities  to  vary  the  utilization  of 
individual  units  during  the  course  of  a 
year  for  energy  reliability  reasons 
according  to  traditional  utility  electricity 
dispatching  practices. 

Notwithstanding  this  goal  of 
regulatory  neutrality,  however,  section 
403(d)(2)  also  contains  a  requirement 
that  utilities  compensate  at  the  end  of 
the  year  for  emissions  resulting  from 
generation  load-shifting  due  to 
dispatching,  including  shifts  from 
affected  to  non-affected  units.  Section 
403(d)(2)  goes  on  to  provide,  in  relevant 
part,  that: 

■  '  *  (T)he  total  tonnage  of  emissions  in 
any  calendar  year  (calculated  at  the  end 
thereof)  from  all  units  in  such  a  utility 
system,  power  pool,  or  allowance  pool 
agreements  shall  not  exceed  the  total 
allowances  for  such  units  for  Ihe  calendar 
year  concerned. 

In  addition,  section  403(d)(1)  requires 
EPA  to  promulgate  regulations  that 
provide  for  the  "orderly  and  competitive 
functioning  of  the  allowance  system." 
EPA  believes  that  an  essential  element 
of  an  "orderly  and  competitive" 
allowance  system  is  that  utilities  not  be 
allowed  to  bank  allowances  in  the 
absence  of  actual  reductions  in 
emissions. 

A  system  that  permitted  the  banking 
of  allowances  without  ensuring  that 
corresponding  emissions  reductions 
took  place  in  the  year  the  allowances 


were  banked  would  defeat  the  statutory 
intent  to  use  allowances  as  the 
backbone  of  a  national  compliance 
system.  While  some  banked  allowances 
would  reflect  costs  actually  incurred  by 
a  utility  to  achieve  actual  emissions 
reductions,  others  would  be  banked 
notwithstanding  the  fact  that  actual 
emissions  reductions  had  not  been  paid 
for  or  achieved.  Thus,  although  cost- 
effective  utility  operations  are 
encouraged,  subsections  (d)  (1)  and  (2) 
together  mandate  that  they  not  be 
achieved  at  the  expense  of  required 
emissions  reductions,*  nor  at  the  risk  of 
undermining  the  integrity  of  the 
allowance  system  established  under 
title  IV. 

Consequently,  EPA  is  faced  with  the 
task  of  ensuring  the  compatible 
achievement  of  two  distinct  policy 
objectives:  first,  the  Phase  I  emissions 
reduction  requirements  must  not  be  by- 
passed by  load-shifting  to  unregulated 
units,  and  second,  utihties  must  be 
permitted  to  continue  to  operate  in  an 
economic  and  reliable  fashion. 
Accordingly,  in  addition  to  the  specific 
planning  requirements  implementing 
section  408(c)(1)(B).  today's  proposal 
includes  an  allowance  accounting 
procedure,  promulgated  pursuant  to 
section  403(d)  and  set  forth  in  §$  72.402 
and  72.409  of  the  rules,  to  address 
under-utilization  and  load-shifting  that 
occurs  incidental  to  dispatching  or 
forced  outages  during  Phase  L 

To  implement  section  403(d).  the 
proposed  rule  would  require  that  an 
allowance  accounting  be  made  at  the 
end  of  each  calendar  year  for  any  Phase 
I  affected  unit  whose  under-utilization 
due  to  dispatching  or  forced-outages 
resulted  in  emissions  increases  at  non- 
Phase  1  affected  units.  The  units  that 
provided  compensating  generation  for 
this  purpose,  and  not  for  the  purpose  of 
a  compliance  plan  meeting  the  Phase  I 
emission  limitation,  would  not  have  to 
be  designated  as  Phase  I  affected 
compensating  units.  Allowances  would, 
however,  be  deducted  from  the  Phase  I 
unit's  account  at  the  end  of  the  year  in 
an  amount  equal  to  the  product  of  (A) 
the  increment  (in  Btu's)  of  the  unit's 
under-utilization  multiplied  by  (B)  the 
Blu-weighted  average  emissions  rale  for 
the  year  of  the  units  providing 
compensating  generation  (after 


■  Congress  intended  that  Phase  I  emissions 
reductions  be  achieved  not  only  on  a  unit-by-unil 
basis  IhjI  on  an  aggregate  basis  as  well.  Kor 
example,  section  «0t(«)(21  requires  the  Agency  to 
establish  an  allowance  reserve  based  on  "the  lotal 
tonnage  of  rt^luctions  in  Ihe  emissions  of  SO>  from 
all  utility  unit*  in  calen<iar  year  ISUS  that  will  occut 
as  a  result  of  compliance  with  Ihe  emissions 
limilalions  requirements  uf  this  section. " 


63020 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


accoiiivling  for  system-wide  downturns. 
Phase  I  unit  generation,  and  sulfur-free 
generation).  Under-utilization  would, 
thus,  be  accorded  different  regulatory 
treatment  depending  upon  whether  it 
occurred  for  the  purpose  of  compliance 
planning  under  Phase  I.' 

In  sum.  EPA  is  proposing  to  limit  the 
applicability  of  section  408(c)(1)(B)  to 
instances  where  utilities  adopt  reduced 
utilization  as  a  method  of  compliance  in 
order  to  afford  utilities  maximum 
flexibility  in  relying  on  economic 
dispatching  and  integrated  compliance 
strategies.  EPA  is  proposing  under  the 
authority  in  section  403(d)  to  require 
that  the  designated  representative  of 
Phase  I  units  that  are  under-utilized  in 
any  year  for  reasons  other  than 
compliance,  and  that  shift  generation  to 
unaffected  units,  surrender  allowances 
to  account  for  the  emissions  increases  at 
the  unaffected  units  providing  the 
compensating  generation.  In  this  way, 
allowance  banking  may  not  take  place 
without  corresponding  emissions 
reductions. 

The  Agency  believes  that  this 
approach  best  implements  the  express 
intent  of  Congress  to  establish  a 
program  that  assures  that  Phase  I 
emissions  reductions  are  achieved,  and 
the  "orderly  and  competitive  functioning 
of  the  allowance  system"  is  preserved, 
without  interfering  with  traditional 
utility  dispatching  operations. 

b.  Concerns  addressed  by  limiting  the 
applicability  of  section  408(c)(1)(B). 
Today's  proposal  rejects  an 
interpretation  of  section  408(c)(1)(B)  that 
would  apply  its  provisions  to  all 
circumstances  involving  under- 
utilization  and  load-shifting.  EPA 
believes  that  the  appropriateness  of  the 
proposed  limited  applicability  of  section 
408(c)(1)(B)  depends  on  the 
simultaneous  proposed  implementation 
of  its  mandate  under  section  403(d). 
Indeed,  in  the  absence  of  the  latter,  EPA 
believes  that  it  would  be  compelled  to 
apply  section  408(c)(1)(B)  to  all 
circumstances  involving  under- 
utilization  in  order  to  carry  out  the 
statutory  mandate  of  ensuring  that 
required  emissions  reductions  are 
achieved.  As  is  explained  further  below, 
such  an  outcome  is  neither  necessary 
nor  desirable. 


•  In  developing  today's  proposal.  Itie  Agency 
rejected  one  interpretation  that  has  Ijeen  offered  of 
title  IV.  whereby  no  "relrospeclive"  allowance 
accounting  requirement  would  be  imposed  to 
account  and  compensate  for  under-utilization  and 
corresponding  shifts  in  generation  that  may  occur  as 
d  result  of  forcod  outages  or  dispatching.  EPA 
believes  that  an  approach  that  ignored  end-of-year 
accounting  for  shifts  of  generation  in  any  year  of 
I'h.ise  I  that  resulted  in  emission  increases  at  non- 
afferted  units  runs  counter  to  the  Agency's  mandate 
under  section  403td|. 


(1)  Growth  at  unaffected  units.  EPA 
believes  that,  for  purposes  of  ensuring 
the  integrity  of  the  Phase  I  emissions 
reduction  program  and  of  the  allowance 
system,  only  those  increased  emissions 
at  units  not  affected  during  Phase  1 
resulting  from  shifts  in  generation  from 
Phase  I  units  are  of  concern.  The 
balance  of  the  emissions  from  units  not 
affected  during  Phase  I  are  not  relevant, 
since  those  emissions  were  expected  to 
occur  and  were  accounted  for  when 
Congress  established  the  Phase  I 
emissions  reduction  portion  of  the  Acid 
Rain  program.  Were  the  proposed  rule  to 
apply  section  408(c)(1)(B)  in  all 
instances  of  under-utilization.  such  that 
units  providing  compensating  generation 
due  to  economic  dispatching  became 
affected  units,  far  greater  emissions 
reductions  would  occur  in  Phase  I. 
Specifically,  designated  compensating 
units  would  be  allocated  allowances, 
pursuant  to  the  statutory  formula,  in 
amounts  equal  to  their  mid-1980's 
utilization  and  emissions  levels.  These 
units  would,  in  turn,  be  forced  to  obtain 
allowances  to  offset  not  only  emissions 
occurring  due  to  generation  shifted  from 
Phase  I  units,  but  also  emissions 
resulting  from  demand  growth  between 
1985  and  1995.  Such  a  result  is  contrary 
to  Congressional  intent  to  accommodate 
growth  in  demand  at  Phase  II  units 
between  1985  and  2000.  (See  generally 
legislative  history  cited  above;  Sections 
405  (d).  (e).  (f).  and  (h)  and  406  of  the 
Act;  House  Rept..  No.  952, 101st  Cong., 
2nd  Sess.  (1990),  p.  343.) 

(2)  Wholesale  power  arrangements. 
The  proposed  approach  fully 
accommodates  the  unique  problems 
faced  by  electric  utility  systems  that 
routinely  purchase  power  (as  well  as 
systems  operating  with  low  margins  of 
unused  capacity)  and  that  may  not  be 
able  to  provide  compensating  generation 
from  within  their  system  and  may  be 
forced  to  buy  additional  power  from 
outside  their  systems,  for  example,  in 
the  event  of  a  forced  outage.  Sellers  of 
power  might  be  reluctant  to  sell  power 
to  purchasing  systems  if  it  meant  that 
unaffected  units  providing  the  power 
would  be  subject  to  Phase  I  emissions 
limitation  requirements  under  section 
408(c)(1)(B).  Under  today's  approach  to 
under-utilization,  including  the 
provisions  proposed  specifically  for 
dealing  with  forced  outages,  a 
purchasing  system  could  identify  and 
account  for  emissions  increases  due  to 
the  compensating  generation  at  another 
utility,  by  deducting  allowances  as 
provided  in  S  72.409.  without  having  to 
designate  a  compensating  unit. 

(3)  Operational  flexibility.  The  Agency 
believes  that  the  flexibility  embodied  in 


today's  proposal  is  essential  for  large 
power  pools  and  utility  systems,  which 
may  vary  generation  continuously  at 
individual  units  based  on  economic 
dispatching  procedures.  These 
arrangements  could  continue,  even  if 
they  resulted  in  incidental  under- 
utilization,  without  the  need  for 
designating  compensating  units. 
Similarly,  today's  approach  addresses 
the  compliance  problems  that  would 
otherwise  be  faced  by  utilities  that  may 
be  unable  to  designate  a  compensating 
unit  in  the  event  of  under-utilization 
caused  by  forced  outages. 

c.  Distinguishing  between  section 
408(c)(1)(B)  and  section  403(d) 
Treatment.  The  distinction  between 
section  408(c)(1)(B)  and  section  403(d)  is 
found  in  the  language  of  Section 
408(c)(1)(B),  which  slates  that  it  applies: 

(i)n  the  case  of  a  compliance  plan  for  an 
affected  source  under  sections  404  and  407 
for  which  the  owner  or  operator  proposes  to 
meet  the  requirements  of  that  section  by 
reducing  utilization  of  the  unit  as  compared 
with  its  baseline  or  by  shutting  down  the  unit. 

•      •      • 

Distinguishing  between  reduced 
utilization  arising  in  the  context  of 
section  408(c)(1)(B)  and  under-utilization 
under  section  403(d)  will  inevitably 
require  a  retrospective  assessment  of 
the  reasons  for,  and  circumstances 
surrounding,  any  under-utilization. 

There  are  specific  factors  that  would 
be  dispositive  of  the  applicability  of 
section  408(c)(1)(B)  and  section  403(d).  A 
unit  would  be  treated  as  subject  to 
section  408(c)(1)(B)  if  the  owners  and 
operators  of  a  Phase  I  affected  unit 
institute  a  planned  reduction  in 
utilization  below  the  unit's  baseline  in 
order  to  comply  with  the  unit's  Phase  I 
emissions  limitations. 

By  contrast,  a  showing  that  the  net 
aggregate  utilization  of  all  Phase  I  units 
in  a  utility's  system  was  equal  to  or 
greater  than  the  aggregate  baseline 
would  excuse  any  under-utilization  at  a 
Phase  I  unit  since  all  the  under- 
utilization  would  be  deemed  to  be 
treated  as  compensated  for  at  those 
units.  In  addition,  the  demonstration  of  a 
system-wide  downturn  would  excuse 
under-utilization  to  the  extent  the 
percentage  under-utilization  equals  or  is 
less  than  the  percentage  downturn.  With 
regard  to  any  excess  of  under-utilization 
above  the  level  of  the  downturn,  there 
would  be  a  rebuttable  presumption  that 
section  403(d)  applies,  and  section 
408(c)(1)(B)  would  apply  only  if  there  is 
clear  and  convincing  evidence  that  the 
planning  requirements  of  section 
408(c)(1)(B)  was  violated.  Under- 
utilization  that  is  the  result  of  a  forced- 
outage  would  also  be  treated  pursuant 
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today's  proposal  is  essential  for  large 
power  pools  and  utility  systems,  which 
may  vary  generation  continuously  at 
individual  units  based  on  economic 
dispatching  procedures.  These 
arrangements  could  continue,  even  if 
they  resulted  in  incidental  under- 
utilization.  without  the  need  for 
designating  compensating  units. 
Similarly,  today's  approach  addresses 
the  compliance  problems  that  would 
otherwise  be  faced  by  utilities  that  may 
be  unable  to  designate  a  compensating 
unit  in  the  event  of  under-utilization 
caused  by  forced  outages. 

c.  Distinguishing  between  section 
408(c)(1)(B)  and  section  403(d) 
Treatment.  The  distinction  between 
section  408(cKl)lB)  and  section  403(d)  is 
found  in  the  language  of  Section 
408(c)(1)(B),  which  states  that  it  applies: 

(i)n  the  case  of  a  compliance  plan  for  an 
affected  source  under  sections  404  and  407 
for  which  the  owner  or  operator  proposes  to 
meet  the  requirements  of  that  section  by 
reducing  utilization  of  the  unit  as  compared 
with  its  baseline  or  by  shutting  down  the  unit. 

•      •      • 

Distinguishing  between  reduced 
utilization  arising  in  the  context  of 
section  408(c)(1)(B)  and  under-utilization 
under  section  403(d)  will  inevitably 
require  a  retrospective  assessment  of 
the  reasons  for.  and  circumstances 
surrounding,  any  under-utilization. 

There  are  specific  factors  that  would 
be  dispositive  of  the  applicability  of 
section  408(c)(1)(B)  and  section  403(d).  A 
unit  would  be  treated  as  subject  to 
section  408(c)(1)(B)  if  the  owners  and 
operators  of  a  Phase  I  affected  unit 
institute  a  planned  reduction  in 
utilization  below  the  unit's  baseline  in 
order  to  comply  with  the  unit's  Phase  I 
emissions  limitations. 

By  contrast,  a  showing  that  the  net 
aggregate  utilization  of  all  Phase  1  units 
in  a  utility's  system  was  equal  to  or 
greater  than  the  aggregate  baseline 
would  excuse  any  under-utilization  at  a 
Phase  I  unit  since  all  the  under- 
utilization  would  be  deemed  to  be 
treated  as  compensated  for  at  those 
units.  In  addition,  the  demonstration  of  a 
system-wide  downturn  would  excuse 
under-utilization  to  the  extent  the 
percentage  under-utilization  equals  or  is 
less  than  the  percentage  downturn.  With 
regard  to  any  excess  of  under-utilization 
above  the  level  of  the  downturn,  there 
would  be  a  rebuttable  presumption  that 
section  403(d)  applies,  and  section 
408(c)(1)(B)  would  apply  only  if  there  is 
clear  and  convincing  evidence  that  the 
planning  requirements  of  section 
408(c)(1)(B)  was  violated.  Under- 
utilization  that  is  the  result  of  a  forced- 
outage  would  also  be  treated  pursuant 


to  the  provisions  of  section  403(d).  In 
that  regard,  a  showing  that  under- 
utilization  was  the  result  of  a  forced 
outage  would  clearly  lead  only  to  the 
applicability  of  the  section  403(d) 
allowance  accounting. 

Additionally,  to  the  extent  a  unit  can 
demonstrate  that  it  had  followed  one  or 
more  of  the  options  specified  in  its 
approved  compliance  plan  and  that,  as 
of  the  allowance  transfer  deadline,  the 
unit  held  allowances  covering  emissions 
that  would  have  occurred  in  the  absence 
of  any  reduced  utilization,  there  would 
be  a  rebuttable  presumption  that  section 
403(d)  applies.  Under  such 
circumstances,  section  408(c)(1)(B) 
would  apply  only  if  there  is  clear  and 
convincing  evidence  that  the  planning 
requirements  were  violated. 

In  the  absence  of  these  dispositive 
cases.  EPA  would  have  to  consider  the 
full  range  of  circumstances  surrounding 
the  specific  case  of  reduced  utilization 
or  under-utilization.  While  no  one  factor 
would  be  dispositive,  factors  which  EPA 
would  consider  as  possible  indications 
of  the  applicability  of  section 
408(c)(1)(B)  include:  A  finding  that  there 
was  a  failure  to  implement  additional 
emissions  reduction  strategies  to  comply 
with  the  Phase  I  emissions  reduction 
requirements  (in  lieu  of  under-utilization 
as  a  compliance  means);  and  a  finding 
that  a  utility  made  a  fundamental 
change  in  the  Phase  I  unit's  role  within 
the  system,  such  as  shuttirig  down  the 
unit  and  replacing  the  generation  with 
generation  from  a  non-affected  unit.*" 
EPA  considers  the  shutting  down  of  a 
unit  to  be  virtually  dispositive  that 
section  408(c)(1)(B)  applies,  in  the 
absence  of  compelling  evidence  to  the 
contrary. 

Factors  that  EPA  would  consider  as 
possible  indicators  of  the  applicability 
of  section  403(d)  include:  A 
demonstration  that  the  under-utilization 
was  due  to  a  change  in  the  dispatch 
order  because  of  increases  in  the 
relative  generation  costs  at  the  unit  to 
the  extent  such  increases  are  unrelated 
to  the  benefits  a  utility  might  derive 
from  the  resulting  banked  allowances. 
For  example,  changes  in  the  generation 
costs  might  reflect  the  installation  of 
pollution  control  equipment  at  the  unit 
or  changes  in  fuel  supply.  The  rule 
would  also  allow  EPA  to  consider  other 
relevant  indicators  demonstrated  by  the 
source.  EPA  requests  public  comment  on 
indicators  that  should  be  considered  to 


">  Subject  to  a  decision  in  the  final  rule  on 
whether  NO,  limits  apply  to  designated 
compensating  units.  Another  factor  would  be  a 
Timding  that  the  utility  had  unaffected  units  that 
would  have  to  meet  a  Phase  I  NO,  emissions 
limitation  if  tK^y  had  been  designated  as 
compensating  units.  (See  further  ditcussions  kielow). 


determine  the  applicability  of  sections 
403(d)  and  408(c)(1)(B). 

d.  Specifics  of  Section  408(c)(1)(B) 
reduced  utilization  plans  and  section 
403(d)  Accounting — (1)  Net  aggregate 
Phase  I  utilization  threshold  test.  Under 
the  proposed  rule,  accounting  for 
reduced  or  under-utilization  and  shifts 
in  generation  from  a  Phase  I  unit  to 
unaffected  units,  would  not  be  required 
under  section  408(c)(1)(B)  or  section 
403(d)  unless  there  was  a  net  aggregate 
reduction  below  the  aggregate  baseline 
at  all  Phase  I  units  within  a  source's 
utility  system.  For  example,  if  ther6  are 
two  Phase  I  units  within  a  system,  and 
one  decreases  its  heat  input  to  one 
million  Btu's  below  its  baseline,  but  the 
other  increases  its  heat  input  by  two 
million  Btu's  above  baseline,  then  the 
Phase  I  units  in  the  system  will  have  a 
net  increase  in  heat  input  of  one  million 
Btu's,  and  the  under-utilization  at  the 
first  unit  will  not  trigger  requirements  to 
account  for  shifts  in  generation. 

The  Agency  believes  this  threshold 
test  is  appropriate  because  it  accounts 
for  totally  permissible  shifts  in 
generation  from  one  Phase  I  unit  to 
another.  Shifts  between  Phase  I  units  do 
not  warrant  further  accounting  in  the 
way  that  shifts  between  Phase  I  and 
Phase  II  units  do,  simply  because  all 
Phase  I  units  are  required  to  hold 
allowances  to  offset  all  of  their 
emissions.  Without  such  a  threshold 
test,  a  Phase  I  unit  might  trigger 
accounting  requirements  if  its  heat  input 
drops  below  baseline  even  if  generation 
was  shifted  to  another  Phase  I  unit  and 
the  emissions  increases  were  accounted 
for. 

(2)  System-wide  sales  downturn 
threshold  test.  The  proposed  rule  would 
allow  under-utilization  at  a  Phase  I  unit 
without  requiring  designation  of  a 
compensating  unit  to  the  extent  that  the 
reduction  below  baseline  resulted  from 
a  system-wide  decline  in  kilowatt  hour 
sales  for  the  year  (as  compared  with  the 
previous  year)  due,  for  example,  to  an 
economic  downturn  or  unusual  weather. 
(The  "system ",  for  the  purpose  of 
making  such  a  showing,  would  be 
defined  as  the  generating  units 
controlled  by  the  same  utility  operating 
company.)  No  allowance  accounting  or 
additional  planning  requirements  would 
apply  under  sections  408  or  403(d),  in  the 
event  the  percentage  reduction  below 
baseline  was  demonstrated  to  be  less 
than  or  equal  to  the  percentage  system- 
wide  sales  decline.  The  Agency  believes 
that  this  is  a  reasonable  approach 
because  in  cases  of  system-wide 
declines  in  generation  and  purchases 
there  would  be  no  corresponding  shifts 
of  generation  to  unaffected  units.  Only 


in  cases  where  a  Phase  I  unit 
experienced  reduced  utilization  of  a 
percentage  that  exceeded  the 
percentage  of  system-wide  downturn  in 
sales  would  a  shift  of  generation  to  one 
or  more  unaffected  units  be  indicated. 
For  example,  if  a  system's  total  sales 
dropped  by  15  percent  from  the  previous 
year,  the  Phase  I  unit's  drop  in 
utilization  from  the  baseline  would  be 
excused  up  to  15  percent.  EPA  requests 
public  comment  on  this  approach. 
(3)  Section  408(c)(1)(B)  reduced 
utilization  plans— (a)  General 
requirements.  Under  today's  proposal, 
when  reduced  utilization  is  used  as  a 
planned  compliance  strategy  the 
designated  representative  must  file  a 
reduced  utilization  plan  with  EPA.  in 
accordance  with  S  72.43.  if  the  load  is 
being  shifted  to  an  otherwise  unaffected 
unit,  the  plan  must  designate  the 
compensating  unit.  The  designated 
compensating  unit  would  become  an 
a^ected  unit  for  Phase  I  for  all  purposes. 
If  the  compensating  unit  designated  in 
the  plan  is  located  at  another  source,  the 
source  would  become  an  affected  source 
and  the  designated  representative  for 
the  source  would  be  required  to  submit 
a  Phase  I  permit  application.  EPA  would 
allocate  allowances  to  the  designated 
compensating  unit  in  an  amount 
approximately  equal  to  its  1985 
emissions,  pursuant  to  the  statutory 
formula  specified  in  section  408(c)(1)(B). 

(b)  Sulfur-free  generation  plans.  If  the 
reduced  utilization  plan  proposes  to 
shift  load  to  a  generator  that  does  not 
emit  SOj  (e.g.,  a  renewable  energy 
generator),  the  proposed  rule  would 
require  the  designated  representative  to 
submit  a  Sulfur-free  Generation  Plan 
and  make  certain  demonstrations  and 
certifications  to  ensure  that  no  SOi 
would  be  emitted. 

(c)  Energy  conservation  and  improved 
unit  efficiency  plans.  Section 
408{cj(l)(B)  of  the  Act  does  not  require 
the  designation  of  a  compensating  unit 
when  reduced  utilization  occurs  at  a 
Phase  I  unit  as  a  result  of  a  program  of 
energy  conservation  or  improved  unit 
efficiency  measures,  since  these  cause 
decreases  in  utilization  without  any 
shifts  of  generation  to  unaffected  units. 
To  get  credit  for  such  measures,  the 
proposed  rule  requires  that  energy 
conservation  and  improved  unit 
efficiency  programs  be  described  in  the 
unit's  proposed  compliance  plan,  and 
that  kilowatt  hour  savings  resulting  from 
such  measures  be  verified  by  an 
independent  auditor,  by  the  utility's 
State  rate  regulator  or,  for  electric 
utilities  not  subject  to  the  jurisdiction  of 
a  State  utility  rate  regulatory  authority, 
by  the  entity  with  utility  rate  regulatory 
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authority  for  such  utility.  Both  demand- 
and  suppiy-side  measures  would  be 
energy  conservation  measures  for  a 
demonstration  of  reduced  utilization  due 
to  energy  conservation.  (Cf.  The 
Conservation  and  Renewable  Energy 
Reserve  program  in  40  CFR  par*  73  of 
today's  proposal.) 

The  proposed  rule  provides  that  any 
utility  reducing  utilization  at  a  Phase  1 
unit  as  a  result  of  an  approved  energy 
conservation  program  would  be  required 
to  verify  its  utility  system's  energy 
savings  annually.  In  order  to  encourage 
the  use  of  aggressive  energy 
conservation  programs  the  rule  provides 
that  all  veriHed  energy  savings  in  a 
system  resulting  from  such  a  program 
could  be  attributed  to  the  affected  unit. 
In  addition,  the  rule  provides  that  units 
may  be  credited  with  energy  savings 
achieved  by  measures  initiated  between 
the  baseline  period  and  1995.  EPA 
proposes  two  methods  for  verification  of 
reduced  utilization  due  to  energy 
conservation  or  improved  unit 
efficiency:  |1)  Using  the  EPA 
Conservation  Verification  Protocol  of  40 
CFR  p.irt  73.  subpart  F  (scheduled  to  be 
published  at  a  later  date):  or  (2)  by  the 
State  utility  rate  regulator,  provided  that 
only  States  that  have  adopted  least-cost 
planning  practices  and  net  income 
neutrality  rules  for  investments  in 
energy  conservation  would  be  qualified 
to  verify  demand-side  measures.  (See 
further  discussion  of  part  73,  subpart  F). 
EP.A  is  not  proposing  to  require  the  use 
of  the  EPA  Conservation  Verification 
Protocol  in  States  with  least-cost 
planning  practices  and  net  income 
neutrality  rules  since  regulatory  scrutiny 
in  such  States  is  likely  to  be  rigorous. 

EPA  recognizes  that  it  may  be  difficult 
for  a  utility  to  verify  energy  savings  for 
the  entire  year  within  the  30-day 
deadline  for  submitting  annual  reports 
provided  for  in  subpart  K.  Thus,  the  rule 
proposes  that  the  annual  report  would 
only  be  required  to  verify  energy 
savings  through  the  third  quarter 
(Septemiter  30)  of  the  calendar  year. 
Based  on  this  verification,  the  annual 
report  would  include  an  estimate  of 
energy  savings  for  the  fourth  quarter. 
Verification  of  energy  savings  occurring 
during  the  fourth  quarter  would  be  due 
with  the  next  quarterly  report  for  the 
source,  i.e.,  by  April  1  of  the  following 
calendar  year.  If  the  verified  energy 
savings  for  the  fourth  quarter  were  less 
than  the  preliminary  estimate,  the  utility 
would  be  required  to  account  for  the 
compensating  generation  and  emissions 
that  represented  the  shortfall  in 
expected  energy  savings.  EPA  requests 
comment  in  particular  on  any  issues  of 
timing  raised  by  this  approach  t.)  the 


verification  of  energy  conservation  and 
improved  unit  efficiency. 

(d)  Failure  to  submit  a  section  408 
plan.  EPA  is  proposing  that  in  cases 
where  a  Phase  I  unit's  utilization  fell  in 
any  calendar  year  below  its  baseline, 
and  where  such  decreased  utilization 
was  not  governed  by  an  approved 
reduced  utilization  plan,  end  was  the 
result  of  a  compliance  strategy  that 
relied  on  such  reduced  utilization,  the 
designated  representative,  owners,  and 
operators  of  the  unit  would  be  held 
liable  for  violating  the  planning 
requirements  of  section  408(c)(  1  )(B)  if  no 
reduced  utilization  plan  were  submitted. 
EPA  proposes  a  three  tiered  approach  to 
determine  whether  the  reduced 
utilization  planning  requirement  was 
violated  in  any  one  year. 

Under  the  first  tier,  a  Phase  I  unit  with 
under-utilization  would  be  deemed  not 
to  have  violated  the  reduced  utilizatiqn 
planning  requirements  of  section 
408(c)(1)(B)  to  the  extent  its  under- 
utilization  during  the  year  was:  (a) 
Accounted  for  by  a  reduced  utilization 
plan  (including  an  energy  conservation, 
a  boiler  or  generation  efficiency 
improvement  plan,  or  a  sulfur-free 
generation  plan);  (b)  offset  by  over- 
utilization  at  other  Phase  1  units  within 
the  unit's  system  such  that  aggregate 
utilization  for  all  the  Phase  1  units  within 
the  system  was  at  least  equal  to  the 
aggregate  basehne  for  these  units:  (c) 
equal  to  or  less  than  the  percentage  of  a 
system-wide  downturn  in  sales  (in 
Kwh);  or  (d)  a  result  of  a  forced  outage 
at  the  unit. 

Under  the  second  tier,  it  would  be 
presumed  that  there  is  no  violation  of 
the  section  408(c)(1)(B)  planning 
requirements  to  the  extent  the 
designated  representative  of  the  unit 
demonstrates  that  the  unit  was  operated 
in  accordance  with  an  approved 
compliance  plan  with  the  result  that  the 
unit  held  sufficient  allowances  to  cover 
sulfur  dioxide  emissions  that  would 
have  occurred  but  for  the  under- 
utilization.  In  addition,  where  there  was 
a  system-wide  downturn  but  the 
percentage  of  under-utilization  exceeded 
the  percentage  of  system-wide 
downturn,  it  would,  nevertheless,  be 
presumed  that  section  408(c)(1)(B)  is  not 
violated.  The  rebuttable  presumptions  of 
this  second  tier  would,  however,  be 
overcome  by  a  finding,  based  on  clear 
and  convincing  evidence,  that  the 
reduced  utilization  planning 
requirements  were  violated. 

To  the  extent  the  above  two  tiers  do 
not  account  for  the  total  amount  of 
under-utilization,  EPA  proposes  to  apply 
a  third  tier  of  indicators  on  a  case-by- 
case  basis  to  determine  the  applicability 


of  section  40e(c)(l)(B).  The  indicators 
include,  but  are  not  limited  to.  (a)  two 
indicators  that  the  under-utilization  was 
not  planned:  (1)  Ttiat  the  under- 
utilization  resulted  from  changes  in  the 
unit's  utility  system  dispatch  order 
resulting  from  increases  in  the  relative 
cost  of  generation  at  the  unit  (except  to 
the  extent  that  the  change  in  dispatch 
order  was  a  result  of  the  savings 
resulting  from  banked  allowances),  and 
(2)  that  measures  were  taken  at  the  unit 
to  cut  its  emissions  rate  to  2.5  lbs/ 
mmBtu  or  less  (e.g..  evidence  of  low- 
sulfur  coal  reserves  on  hand);  and  (b) 
two  indicators  that  the  planning 
requirement  was  violated:  (1)  Whether 
the  under-utilization  was  due  to  a 
fundamental  change  in  the  unit's  role 
within  the  utility  system  (e.g..  a  total 
shutdown  of  the  unit),  and  (2)  whether 
the  utility  failed  to  implement  any  other 
compliance  strategies.' '  In  addition,  the 
rule  authorizes  the  Administrator  to 
consider  any  other  relevant  information 
provided  by  the  source,  including  the 
degree  to  which  reduced  utilization  was 
used  to  meet  the  unit's  emissions 
limitation  requirements.  EPA  believes 
that  this  three-tiered  approach  will 
assist  utilities  in  determining  whether 
they  are  required  to  submit  a  plan 
pursuant  to  §  72.43. 

If  EPA  determines  that  the  unit  should 
have  filed  a  reduced  utilization  plan,  full 
compensation  for  the  increased 
emissions  at  the  compensating  units 
would  be  required,  and  excess 
emissions  penalties  would  be  assessed 
pursuant  to  section  411  and  part  77  of 
today's  proposal.  Finally,  the  designated 
representatives  for  the  under-utilized 
and  compensating  units  would  be 
required  to  submit  not  later  than  the 
deadline  for  the  annual  compliance 
certification  report  (due  January  30th  of 
each  year],  a  reduced  utilization  plan 
designating  a  compensating  unit. 

(e)  Applicability  of  NO^  requirements 
to  compensating  units  under  section 
408(c)(1)(B)  reduced  utilization  plans. 
The  Agency  considered  two  opposing 
views  regarding  whether  the  Phase  I 
NO,  emissions  limitations  must  be  met 
by  otherwise  unaffected  units  (e.g., 
appendix  B  units)  that  are  designated  as 
compensating  units  in  an  approved 
reduced  utilization  plan.  The  proposed 
rule  does  not  apply  Phase  1  NO, 
emissions  limitations  to  compensating 
units.  There  are,  however,  textual 
arguments  that  can  be  made  from  the 


' '  Subject  to  a  detenninaUon  in  the  rinal  rule  m 
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of  section  40e(c)(lMB).  The  indicators 
include,  but  are  not  limited  to.  (a)  two 
indicators  that  the  under-ulilization  was 
not  planned:  |1)  That  the  under- 
utilization  resulted  from  changes  in  the 
unit's  utihty  system  dispatch  order 
resulting  from  increases  in  the  relative 
cost  of  generation  at  the  unit  (except  to 
the  extent  that  the  change  in  dispatch 
order  was  a  result  of  the  savings 
resulting  from  banked  allowances),  and 
(2)  that  measures  were  taken  at  the  unit 
to  cut  its  emissions  rate  to  2.5  lbs/ 
mmBtu  or  less  (e.g..  evidence  of  low- 
sulfur  coal  reserves  on  hand);  and  |b) 
two  indicators  that  the  planning 
requirement  was  violated:  (1)  Whether 
the  under-utilization  was  due  to  a 
fundamental  change  in  the  unit's  role 
within  the  utility  system  (e.g..  a  total 
shutdown  of  the  unit),  and  (2)  whether 
the  utility  failed  to  implement  any  other 
compliance  strategies.' '  In  addition,  the 
rule  authorizes  the  Administrator  to 
consider  any  other  relevant  information 
provided  by  the  source,  including  the 
degree  to  which  reduced  utilization  was 
used  to  meet  the  unit's  emissions 
limitation  requirements.  EPA  believes 
that  this  three-tiered  approach  will 
assist  utilities  in  determining  whether 
they  are  required  to  submit  a  plan 
pursuant  to  §  72.43. 

If  EPA  determines  that  the  unit  should 
have  filed  a  reduced  utilization  plan,  full 
compensation  for  the  increased 
emissions  at  the  compensating  units 
would  be  required,  and  excess 
emissions  penalties  would  be  assessed 
pursuant  to  section  411  and  part  77  of 
today's  proposal.  Finally,  the  designated 
representatives  for  the  under-utilized 
and  compensating  units  would  be 
required  to  submit  not  later  than  the 
deadline  for  the  annual  compliance 
certirication  report  [due  )anuary  30th  of 
each  year],  a  reduced  utilization  plan 
designating  a  compensating  unit. 

(e)  Applicability  of  NO,  requirements 
to  compensating  units  under  section 
40B(c)(l)(B)  reduced  utilization  plans. 
The  Agency  considered  two  opposing 
views  regarding  whether  the  Phase  I 
NO,  emissions  limitations  must  be  met 
by  otherwise  unaffected  units  (e.g., 
appendix  B  units)  that  are  designated  as 
compensating  units  in  an  approved 
reduced  utilization  plan.  The  proposed 
rule  does  not  apply  Phase  1  NO, 
emissions  limitations  to  compensating 
units.  There  are,  however,  textual 
arguments  that  can  be  made  from  the 


' '  Subject  to  a  delenni nation  in  the  rinal  rule  a* 
to  whether  designated  compciwatini;  unit*  will  be 
subject  to  NO,  limilt.  Another  indicator  is  whether ' 
the  utility  bad  a  reason  to  try  to  avoid  the  NO, 
obligations  that  would  have  to  ht  met  by  a 
compensating  unit.  (See  further  discussion  tM>lo».| 
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statutory  language  to  support  both 
views.  EPA.  therefore,  requests  public 
comment  on  this  issue. 

The  relevant  statutory  language 
concerning  this  issue  is  in  sections 
407(a)  and  408(c)(1)(B)  of  the  Act. 
Section  408(c)(1)(B)  provides: 

The  unit  to  be  used  for  such  compensating 
generation,  which  is  not  otherwise  an 
affected  unit  under  sections  404  and  407,  shall 
be  deemed  an  affected  unit  under  section  404. 
subject  to  all  of  the  requirements  for  such 
units  under  this  title.  *  *  *. 

In  addition,  section  407(a)  states: 

On  the  date  (hat  a  coal-nred  utility  unit 
becomes  an  affected  unit  pursuant  to  sections 
404.  405,  409.  or  on  the  date  a  unit  subject  to 
the  provisions  of  section  404(d)  (Phase  1 
extensions)  or  409(b)  (repowering  extensions) 
must  meet  the  SO?  reduction  requirements, 
each  such  unit  shall  t>ecome  an  affected  unit 
for  purposes  of  this  section  and  shall  be 
subject  to  the  emission  limitations  for 
nitrogen  oxides  set  forth  herein. 

Under  the  first  view,  designated 
compensating  units  that  were  not 
otherwise  subject  to  Phase  I  of  the  Acid 
Rain  program  would  not  be  subject  to 
the  section  407  NO,  emissions 
limitations.  This  view  would  be  based 
on  the  belief  that  Congress  was 
concerned  primarily  with  SO2  emissions 
reductions  in  Phase  1.  and  was  either  not 
concerned  with  shifts  in  NO,  emissions 
to  unregulated  compensating  units  or 
thought  that  the  effects  of  such  shifts 
would  be  minimal.  This  view  is 
supported  by  the  phrase  in  section 
408(c)(1)(B)  providing  expressly  that 
otherwise  unaffected  compensating 
units  become  affected  "under  section 
404  ".  but  does  not  state  that  the  units 
also  become  subject  to  section  407.  In 
addition,  although  section  407(a) 
provides  that  a  coal-fired  utility  unit 
becomes  subject  to  the  NO, 
requirements  on  the  date  that  it 
"becomes  an  affected  unit  pursuant  to 
sections  404.  *  *  *",  Congress  did  not 
include  section  408(c)(1)(B)  in  (he  list  of 
sections  giving  rise  to  NO,  applicability. 

The  same  two  statutory  provisions 
can.  however,  also  be  read  together  as 
requiring  otherwise  unaffected 
compensating  units  to  comply  with  the 
applicable  limits.  Since  section 
408(c)(1)(B)  states  that  compensating 
units  become  affected  units  "under 
section  404.  subject  to  all  of  the 
requirements  for  such  units  under  (title 
IV)".  the  applicability  of  the  NO,  limits 
to  units  when  they  become  affected 
"pursuant  to  section  404"  would  include 
units  designated  as  compensating  units. 
This  view  would  be  based  on  the  belief 
that  Congress  intended  section 
408(c)(1)(B)  to  prevent  the  shift  of  not 
only  SO2  but  also  NO,  emissions  to 
units  not  otherwise  affected  during 


Phase  I.  This  view  is  further  supported 
by  the  express  references  to  section  407 
in  section  408(c)(1)(B). 

Because  of  the  difficulties  in 
reconciling  the  conflicting  inferences 
which  can  be  drawn  from  the  textual 
material,  and  particularly  given  the 
complexity  of  the  regulatory  scheme,  the 
Agency  must  adopt  a  construction  of  the 
statute  that  "represents  a  reasonable 
accommodation  of  *  *  *  competing 
interests,"  following  "detailed  and 
reasoned"  consideration  of  the  issues. 
Chevron.  U.S.A.  v.  NRDC.  467  U.S.  837. 
865  (1984).  The  Agency,  therefore,  asks 
for  comment  in  order  to  judge  the 
relative  weight  (and  wisdom)  of  the  two 
views  based  on  consideration  of  the  full 
rulemaking  record. 

(f)  Termination  of  compensating  unit 
plans.  The  proposed  rule  allows  units 
subject  to  compensating  unit  plans  to 
terminate  such  plans  and  to  de- 
designate  compensating  units  in  a  plan. 
As  a  pre-condition  of  such  termination 
or  de-designation,  the  affected 
compensating  units  must  surrender 
allowances  equal  to  those  allocated 
pursuant  to  the  compensating  unit  plans. 
This  is  to  ensure  that  future-year 
allowances,  equal  to  those  allocated  to 
the  compensating  unit  under  the 
presumption  that  the  unit  would 
continue  to  be  affected  for  the 
remainder  of  the  Phase,  cannot  be  used 
in  future  years  when  the  de-designated 
compensating  unit  is  no  longer  affected 
and  no  longer  making  verified  emissions 
reductions.  To  effectuate  the  surrender 
of  such  allowances,  the  rule  requires 
that  before  the  reduced  utilization  plan 
can  be  terminated,  or  a  compensating 
unit  is  de-designated,  the  compensating 
unit's  Allowance  Tracking  System 
subaccounts  must  include  allowances, 
equivalent  in  number  and  compliance 
use  date,  to  those  allocated  pursuant  to 
the  compensating  unit  plan  for  the 
remaining  years  of  Phase  I.  When  the 
plan  is  terminated,  the  Agency  will 
deduct  the  allowances  from  the 
compensating  unit's  account. 

(4)  Section  403  accounting.  Generally, 
today's  proposal  specifies  that,  pursuant 
to  Section  403  of  the  Act.  any  Phase  I 
unit  that  experiences  utilization  below 
its  baseline  as  calculated  at  the  end  of 
the  year  would,  subject  to  the  threshold 
tests  discussed  above,  have  allowances 
deducted  from  its  Allowance  Tracking 
System  account  to  account  for  the  shifts 
in  generation  and  consequent  emissions 
increases  at  unaffected  units.  Of  course, 
the  very  nature  of  the  electric  utility 
industry  operating  through  international 
grids  of  intra-  and  inter-connections,  as 
well  as  complex  variations  of  business 
relationships,  eludes  precise  definition 
of  where  compensating  generation  is  in 


fact  being  provided.  The  formula 
proposed  in  today's  rule  would  serve  as 
a  proxy  for  calculating  the  actual 
emissions  resulting  from  load-shifting 
that  would  otherwise  be  unaccounted 
for. 

The  accounting  procedure  proposed  in 
today's  rule  would  be  accomplished  as 
follows.  Pursuant  to  subpart  C  of  today's 
proposal  the  designated  representative 
for  each  Phase  I  unit  would  include  in 
the  permit  application  information 
identifying  the  NERC  region  or 
subregion  where  the  Phase  I  unit 
operates.  This  broadly  identifies  the 
universe  of  units  which  may  provide 
compensating  generation  for  a  Phase  I 
unit  as  a  result  of  dispatching.  EPA  is 
requesting  comment  on  the  feasibility  of 
assembling  and  processing  the  data 
required  to  calculate  NERC  region 
average  emissions  rates  as  of  the  end  of 
the  allowance  transfer  deadline.  The 
Agency  acknowledges  that  NERC 
regions  and  subregions  contain  a  large 
number  of  units  and  a  number  of 
different  utility  operating  companies.  It 
may  be  difficult  for  individual  utilities  to 
coordinate  and  assemble  the  necessary 
data  on  emissions  rates  and  utilization 
levels  in  a  relatively  short  period  of 
time.  One  approach  under  consideration 
is  to  allow  utilities  to  use  utilization  and 
emissions  data  from  the  four 
consecutive  quarters  running  from 
September  1  of  the  previous  year  to 
September  1  of  the  year  for  which  the 
compliance  certification  is  being  made. 
The  Agency  requests  comment  on  this 
approach  and  on  other  approaches  for 
facilitating  the  calculations  of  NERC 
region  average  emissions  rates. 

At  the  end  of  the  year,  pursuant  to  the 
annual  reporting  and  compliance 
certification  procedures  in  §  72.409  of 
subpart  K.  a  utility  would  take  the 
following  steps  to  account  for  incidental 
under-utiiization:  '* 

First,  the  utility  would  determine 
whether  any  of  its  Phase  I  units  had 
utilization  below  baseline.  If  not.  no 
further  accounting  would  be  necessary. 

Second,  the  utility  would  calculate 
whether  it  meets  the  threshold  test  for 
aggregate  Phase  I  under-utilization.  i.e.. 
whether,  when  viewed  collectively,  the 
aggregate  utilization  for  all  of  the 
utility's  Phase  I  units  was  below  an 
aggregate  baseline  for  these  units.  If  the 
aggregate  utilization  for  the  utility's 
Phase  I  units  was  equat  to  or  greater 
than  the  aggregate  baseline,  no  further 


"  The  term  "incidental  under-utilization"  implies 
thnt  the  under-utilization  was  not  due  to  a  failure  tu 
plan.  It  also  implies  that  the  decrease  is  not 
accounted  for  using  the  net-aggregate  Phase  I 
utilization  and  system-wide  downturn  Ihreshuld 
tests. 
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accounting  for  under-utilization  would 
be  necessary. 

Third,  the  utility  would  determine 
whether  it  meets  the  threshold  test 
concerning  system-wide  sales  downturn, 
i.e..  the  extent  to  which  the  percentage 
of  under-utilization  is  matched  by  the 
percentage  of  system-wide  downturn. 
For  example,  if  a  utility  system  has 
experienced  a  decline  in  kilowatt  hour 
sales  of  1%  during  the  year,  and  each  of 
the  utility's  under-utilized  units  has  been 
under-utilized  by  less  than  or  equal  to 
1%  of  its  baseline,  then  no  further 
accounting  would  be  necessary  for 
under-utilization. 

Fourth,  using  the  formulas  specified  in 
the  rule  the  utility  would  determine  how 
much  under-utilization  is  unaccounted 
for  at  each  unit  after  subtracting  the 
effects  of:  (a)  Shifts  of  utilization  to 
other  Phase  I  units  within  the  utility's 
system;  (b)  system-wide  downturn  in 
.^aies;  (cj  shifts  of  utilization  to  other 
('hase  I  units  within  the  NERC  region  of 
which  the  utility  is  a  part;  and  (i!)  under- 
uiilization  aqcounted  for  by  an  approved 
reduced  utilization  plan. 

Fifth,  if  after  the  above  four  steps  the 
utility  determines  that  not  all  the  under- 
utilization  at  the  unit  can  be  explained 
and  accounted  for,  it  would  then 
determine  the  emissions  rates  at  which 
it  will  calculate  allowances  to  be 
deducted  as  provided  in  the  rule.  As 
proposed  today,  the  utility  would  have  a 
choice  between  two  different 
approaches.  The  first  approach  is  the 
NERC  region  or  subregion  average 
emissions  rate.  Under  this  option,  the 
utility  would  calculate  an  average 
emissions  rate  based  on  all  the  units 
within  its  NERC  region  or  subregion. 
The  calculation  provided  for  in  today's 
proposal  would  weight  each  unit's 
emissions  rate  by  the  number  of  Btu's  it 
utilized  over  baseline." 

The  second  approach  is  the  system 
average  emissions  rale.  Under  this 
option,  the  utility  would  base  its  average 
emissions  rate  on  units  within  its  own 
system  plus  any  other  units  outside  of 
its  system  for  which  it  can  document 
specific  amounts  of  generation.  The 
utility  would  also  have  the  option  to  use 
the  NERC  system  average  emissions 
rate  for  any  portion  of  generation 


"  EPA  requests  commeni  on  how  lo  estublish 
baselines  for  sulfur-free  generators  for  purposes  of 
this  calculation.  In  addition.  EPA  re<)ue«lii  comment 
on  how  lo  treat  shifts  in  generation  lo  facilities 
outside  the  United  States.  Today's  rule  would  not 
require  United  Slates  utilities  to  designate  foreign 
compensating  units  or  to  account  for  under- 
utilization  duo  lo  shifts  in  generation  to  sources 
outside  the  United  States,  including  surn^ndering 
allowances  for  emissions  Increases  resulting  from 
such  shifts 


outside  of  its  system  that  could  not  be 
tied  to  any  specific  unit. 

In  addition,  the  Agency  considered 
other  formulas  for  calculating  average 
emissions  rale  of  compensating 
generation.  Under  another  less  complex 
formula  the  Agency  is  considering, 
allowances  would  be  deducted  from  the 
Phase  I  unit's  Allowance  Tracking 
System  account  equal  to  the  Btu's  the 
unit  reduced  below  its  baseline  times 
the  under-utilized  Phase  I  unit's  actual 
annual  average  emissions  rate.  This 
simplified  formula  would  apply  subject 
to  a  demonstration  by  the  source  that 
the  compensating  generation  was 
actually  provided  at  a  different 
emissions  rate.  A  variation  of  this 
formula  would  be  to  multiply  the  Btu's 
of  under-utilization  by  2.5  Ibs/mmBtu. 
the  presumptive  Phase  I  emissions 
limitation. 

Finally,  the  Agency  considered  but 
rejected  an  approach  that  would  require 
each  Phase  I  unit  to  include  a  list  in  its 
permit  application  of  every  other  unit  in 
its  utility  dispatch  order,  including  any 
units  used  by  other  utilities  that  are 
relied  on  by  the  Phase  I  unit's  utility  to 
meet  electricity  generating  obligations. 
The  end  of  year  accounting  in  the  event 
of  under-utilization  would  be  based  on 
the  annual  average  emissions  rate  of 
those  units.  The  Agency  decided  against 
such  an  approach  since  it  would 
unnecessarily  complicate  and  burden 
the  initial  permitting  process. 

(a)  Treatment  of  NO,.  EPA  is 
proponing  that  NO,  requirements  would 
not  have  to  be  met  by  unaffected  units 
providing  compensating  generation  as  a 
result  of  incidental  shifts  in  generation 
not  subject  to  Section  408(c)(1)(B),  since 
Section  403(d)  of  the  Act  is  only 
concerned  with  SOi. 

(b)  Treatment  of  forced  outages.  As 
mentioned  above,  reduced  utilization 
and  shifts  in  generation  resulting  from 
forced  outages  would  also  be  subject  to 
Section  72.409  compliance  certification 
and  allowance  accounting  procedures 
proposed  today  pursuant  to  Section 
403(d).  In  the  case  of  a  forced  outage,  a 
designated  representative  would 
document  that  an  outage  was  due  to 
unavoidable  circumstances.  The  rule 
would  also  require  a  demonstration  that 
the  utility  took  steps  and/or  continues  to 
take  steps  to  restore  the  unit  to  service 
as  expeditiously  as  practicable. 

e.  Timing  of  accounting  period.  EPA 
considered  two  approaches  for 
accounting  for  reduced  utilization:  a 
one-year  accounting  period  and  a  five- 
year  accounting  period.  Under  the  one- 
year  approach,  proposed  in  the  rule, 
accounting  would  be  required  at  the  end 
of  each  year  of  Phase  1.  Allowances 


would  be  surrendered  to  account  for  the 
actual  emissions  from  increased 
utilization  at  unaffected  units  due  to 
load-shifting  from  Phase  I  units  during 
the  year. 

Under  a  five-year  approach,  utilities 
would  average  utilization  at  Phase  I 
units  over  the  five-year  Phase  I  period. 
At  the  end  of  each  year  utilities  would 
place  allowances  equivalent  to  any 
under-utilization  in  a  special  allowance 
escrow  account.  If  utilization  increased 
above  baseline  at  any  Phase  I  units  in  a 
system  in  a  subsequent  year,  the 
escrowed  allowances  could  be  used  to 
offset  the  increased  emissions.  At  the 
end  of  the  five-year  period,  the  utility 
would  be  required  to  surrender  banked 
allowances  only  for  any  net  under- 
utilization  at  Phase  I  units.  The  five-year 
approach,  however,  focuses  exclusively 
on  Phase  I  unit  utiUzation  and  would  not 
account  for  increases  in  emissiorts  at  the 
unaffected  units  providing  compensating 
generation  in  any  given  year.  EPA 
believes  that  the  objective  of  both 
section  403(d)  and  section  408(c)(1)(B)  is 
to  account  for  annual  emissions,  not  just 
utilization.  Under  a  five-year  approach, 
allowances  that  would  have  to  be 
deducted  from  a  unit's  account  under 
the  approach  proposed  today  would  be 
available  to  offset  emissions.  The 
environmental  effects  would  plainly  be 
adverse. 

In  addition,  a  five-year  accounting 
period  would  be  inconsistent  with  the 
annual  allowance  allocation  and 
compliance  demonstration  requirements 
mandated  by  the  Act.  The  five-year 
approach  does  not  account  for  annual 
increases  in  SO»  emissions  due  to 
reduced  utilization  and  load-shifting. 

Finally,  as  is  noted  above,  utility 
systems  would  have  the  flexibility  under 
the  one-year  approach  proposed  today 
to  dispatch  generation  cost-effectively 
and  to  deal  with  forced  outages.  Thus, 
the  Agency  believes  that  today's 
proposal  allows  for  changes  in  load  and 
operating  conditions  at  electric  utility 
systems  without  diminishing  the 
emissions  reductions  contemplated  by 
the  Act. 

5.  Phase  II  Repowering  Extensions 

Section  409  of  the  Act  authorizes  the 
Administrator  to  grant  a  four-year 
extension  of  the  Phase  II  emissions 
reduction  deadline  where  a  unit 
repowers  with  a  qualified  technology.  In 
addition,  under  certain  circumstances, 
an  existing  utility  unit  may  qualify  for 
the  extension  if  it  is  to  be  shut  down  and 
replaced  with  a  new  unit  located  at  a 
different  site  but  using  a  qualified 
repowering  technology. 


a.  Effect  of  repowerinp  extension. 
During  the  "repowering  extension 
period",  a  unit  SHlisfying  the  criteria  for 
eligibility  and  meeting  the  procedural 
requirements  for  repowering  will  not  ho 
subject  to  the  otherwise  appiicabic 
emissions  iiinitation  requirements  for 
SO;  and  NO,  but  instead  will  be 
allocated  allowances  under  section 
409(cMl|  of  the  Act.  implemented  at 

§  72.44(0(3).  EP.A  today  proposes  that 
the  repowering  extension  period  be^n 
on  lanuary  1.  2000  and  end  on  the  date 
on  which  the  affected  unit  for  which  the 
extension  has  been  granted  will  be 
removed  from  operation  to  install  the 
repowering  technology  or  will  be 
permanently  removed  from  service  for 
replacement  in  accordance  with 
$  72.44(b)(2).  but  no  later  than  December 
31.  2003.  Thus,  the  repowering  extension 
period  will  be  unit  specific.  EPA 
believes  this  interpretation  is  consistent 
with  the  allowance  allocation  scheme 
developed  in  section  409(c).  In 
particular,  section  409(c)(2)  states  that 
upon  the  date  the  unit  is  removed  from 
operation,  the  unit  will  be  subject  to  the 
emission  limitations  of  section  405  of  the 
Act. 

b.  Prohibitions  on  termination  of 
approi'ed  repowerinfi  extension  plans. 
Generally,  today's  proposal  authorizes 
sources  to  terminate  compliance  options 
using  the  subpart )  permit  revision 
procedures.  This  general  flexibility 
would  not.  however,  apply  in  the  case  of 
approved  repowering  extension  plans 
after  Phase  il  begins.  Specifically,  units 
granted  a  repowering  extension  will 
have  benefitted  from  the  receipt  of 
additional  extension  allowances,  some 
of  which  were  allocated  to  the  units 
pursuant  to  a  pro  rata  ratchet  on  the 
allocation  for  all  other  Phase  II  units. 
EiPA  believes  that  it  would,  therefore,  be 
unfair  to  allow  sources  to  terminate 
repowering  extension  plans  after  they 
have  benefitted  from  the  allocation  of 
extension  allowances.  Approved 
repowering  extension  plans  could,  thus, 
be  terminated  only  until  December  31, 
1999. 

c.  Treatment  of  failed  and  abandoned 
repowering  project.  The  proposal  states 
that,  if  after  construction  and  testing  of 
a  repowering  technology  a  source 
determines  that  the  repowering 
technology  is  infeasibie.  the  source 
would  not  be  in  violation  of  the  Act. 
provided  it  demonstrates  that  it  had 
proceeded  wrtth  the  repowering  project 
in  good  faith.  However,  the  source 
would  not  be  eligible  for  allocations  of 
additional  extension  allowances  beyond 
the  fouf  year  extension  period  in  such 
cases.  This  is  pursuant  to  section 
409(b)(2)  of  the  Act,  which  addresses 


situations  in  which  a  repowering 
technology  fails  to  achieve  desired 
emissions  reductions  and  is 
eronumically  or  technically  infeasible. 
FPA  is  proposing  that  in  such  cases, 
where  (as  provided  in  the  Act)  the 
designated  representative  demonstrates 
that  the  technology  has  bt?en  properly 
constructed  and  tested,  the  source's 
failure  would  not  be  a  violation  of  the 
Act  and  extension  allowances  wouki 
continue  to  be  allocated  for  the 
remainder  of  the  repowering  extension 
period.  Upon  expiration  of  the 
repowering  extension  period,  however, 
the  Administrator  would  allocate 
allowances  to  the  unit  according  to  the 
unit's  standard  Phase  II  allocations 
pursuant  to  section  405.  EPA  believes 
that  this  is  an  appropriate  interpretation 
of  Congressional  intent  for  this 
provision  because  it  avoids  penalizing 
utilities  that  attempted  to  comply  with 
Acid  Rain  requirements  through  the  use 
of  innovative  or  experimental 
technologies. 

EPA  considered  several  other 
interpretations  of  section  409(b)(2). 
Under  one  approach  the  source  would 
have  to  surrender  the  extension 
allowances  or  pay  other  penalties  in 
cases  of  failed  repowering  projects. 
Such  an  approach  would,  however,  be 
clearly  contrary  to  the  intent  of 
Congress,  which  included  section 
409(b)(2)  in  the  Act  to  ensure  that  the 
use  of  nonconventional  technologies 
would  not  increase  utilities"  exposure  to 
noncompliance  penalties. 

EPA  also  considered  whether  it 
should  continue  to  provide  extension 
allowances  beyond  the  four  year 
extension  period  in  the  event  of  a  failed 
repowering  project.  EPA  rejected  this 
interpretation  because  the  allocation  of 
extension  allowances  beyond  December 
31.  2003  is  not  expressly  provided  for  in 
the  Act.  Moreover,  providing  extension 
allowances  beyond  the  extension  period 
provided  for  in  the  Act  would  incxeasc 
SO;  emissions  above  the  levels  that 
would  otherwise  be  allowed  annually 
during  Phase  II,  thereby  causing  an 
additional,  negative  environmental 
impact  The  Agency  believes  that  the 
ability  to  buy  allowances  on  the  market 
gives  utilities  the  flexibility  and  time  to 
consider  other  technological  options  for 
meeting  Phase  II  emissions  limits, 
without  the  necessity  for  further 
extensions. 

Finally,  EPA  considered  whether 
extension  allowances  should  be  granted 
in  cases  where  a  utility  decides  before  it 
has  completed  construction  that  a 
repowering  technology  is  infeasible,  and 
the  Agency  makes  a  determination  that 
the  utility  has  proceeded  in  good  faith. 


Two  scenarios  relevant  to  this  issue  are 
possible:  (1)  A  utility  applies  for  and 
receives  a  repowering  extension  by 
December  31. 1997,  but  determines  pri«M 
to  beginning  oonstnK:tion  that  the 
ri^powcring  techru>iogy  is  econorainalU  • 
or  technolo^caily  infeasibk>  and 
abandons  the  project  (2)  A  utility 
sutxessfuUy  demonstrates  prehminary 
engineering  and  existence  of  the 
required  contracts  prior  to  the  |anuar\'  1. 
2000,  deadline,  and  begins  construction. 
However,  the  technology  proves 
infeasible  prior  to  the  completion  of 
construction. 

In  both  cases  it  could  be  argued  that  a 
utility  would  be  faced  with  little  time  to 
meet  the  Phase  11  emissions  limitations. 
Thus,  without  the  assurance  of  an 
extension  few  utilities  would  attempt 
repowering  as  a  method  of  compliance. 

Today's  proposal,  however,  allows  the 
extension  wheir-  a  repowering  project  is 
abandoned  before  construction  is 
commenced.  EPA  is  concerned  that 
providing  extensions  in  cases  such  as 
the  first  might  lead  to  attempts  to 
circumvent  the  Phase  11  emissions 
deadline  by  submitting  repowering 
extension  applications  without  a  serious 
intent  to  repower.  The  second  scenario 
is  more  difficult.  EPA  believes,  however, 
that  both  scenarios  are  contrary  to  the 
intent  of  Congress.  The  Agency  notes 
that  although  the  original  Senate  bill  (S. 
1630)  had  no  requirement  thai 
construction  and  testing  of  the 
repowering  technologj  be  completed, 
the  repowering  provision  enacted  by 
Congress  included  this  language.  Thus. 
EPA  believes  that  Congress  intended  to 
preclude  extensions  where  construction 
and  testing  were  not  completed. 
Nevertheless,  the  Agency  requests 
comment  on  the  issues  raised  by 
Scenario  2.  Specifically.  EPA  is 
interested  in  the  types  of 
demonstrations  or  other  requirements 
that  might  be  implemented  if  extensions 
until  December  31,  2003  were  granted  in 
such  case^EPA  is  particularly 
interested  tn  requirements  that  would 
safeguard  against  frivolous  applications 
and  efforts  to  circumvent  the  Phase  II 
emissions  deadline. 

.d.  Repowering  application  process. 
Thfe  proposed  rule  provides  for  a  two- 
tiered  process  by  vrtiich  a  designated 
representative  would  apply  for  a 
repowering  extension.  The  first  tier  of 
the  repowering  extension  application 
process  would  involve  submission  of  a 
repowering  extension  compliance  plan 
to  the  permitting  authority  by  January  l 
1996.  the  deadline  for  Phase  11  permit 
applications.  The  plan  may  be  submitted 
for  conditional  approval.  However,  the 
designated  representative  would  be 


63026 


Federal  Register  /  Vol.  56.  No.  ^32  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


required  to  notify  the  permitting 
authority  by  December  31. 1997  of  his  or 
her  decision  to  activate  or  withdraw  the 
proposed  comphance  plan.  EPA  believes 
that  the  ability  to  activate  or  withdraw 
the  repowering  proposal  gives  utilities 
the  flexibility  to  reconsider  repowering 
plans  up  until  the  December  31. 1997 
deadline  provided  for  in  section  409(a) 
of  the  Act. 

The  second  tier  would  be  conditional 
approval  of  the  repowering  technology, 
a  petition  for  which  would  have  to  be 
submitted  to  EPA  before  June  1. 1997. 
This  deadline  allows  EPA  and  DOE  six- 
months  to  review  the  technology  and 
make  a  determination  regarding  whether 
the  technology  conditionally  qualifies 
for  an  extension.  Without  such  a 
deadline,  it  would  be  difficult  for  EPA 
and  DOE  to  review  all  proposals  before 
the  December  31. 1997.  deadline  for  the 
permitting  authority  to  approve  or 
disapprove  the  Phase  II  permit 
applications.  It  is  important  that  this 
deadline  be  met  so  EPA  will  have 
adequate  time  to  revise  and  publish  the 
Phase  II  allowance  ratchet  before  the 
|une  1, 1998  deadline  specified  in  section 
403(a)  of  the  Act.  EPA  believes  it  is  in 
the  interest  of  any  source  wishing  to 
repower  to  submit  repowering 
technology  petitions  as  soon  as  possible 
to  avoid  possible  delays  in  the  review  of 
petitions.  The  Agency  requests  comment 
on  the  June  1. 1997  deadline  for 
submitting  this  petition. 

e.  Qualifying  repowering  technology. 
Section  402(12),  in  relevant  part,  defines 
"repowering"  as  follows: 

Replacement  of  an  existing  codl-fircd  boiler 
with  one  of  the  following  clean  coal 
technologies:  atmospheric  or  pressurized 
fluidized  bed  combustion,  integrated 
gasification  combined  cycle, 
magnetohydrodynamics,  direct  and  indirect 
coal-fired  turbines,  integrated  gasification 
fuel  cells,  or  as  determined  by  the 
Administrator,  in  consultation  with  the 
Secretary  of  Energy,  a  derivative  of  one  or 
more  of  these  technologies,  and  any  other 
technology  capable  of  controlling  multiple 
combustion  emissions  simultaneously  with 
improved  boiler  or  generation  efficiency  and 
with  significantly  greater  waste  reduction 
relative  to  the  performance  of  technology  in 
widespread  commercial  use  as  of  the  date  of 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990*  •  •'♦ 

The  definition  thus  provides  for  three 
major  categories  of  repowering 
technologies:  (1)  Technologies 
specifically  listed  in  the  statute;  (2) 
derivatives  of  one  or  more  of  these 


"The  last  sentence  in  llie  dennitlun  of 
rppowering"  in  section  402(1Z)  of  the  Act  refers  to 
a  spei:iric  clean  coal  lechnolo)!y  project  in 
TullnhHssce.  Florida  (Arvah  B.  Itopklns  Station  I'nil 
2  Circulating  Kluldized-Bed  Repowering  Project) 
.■warded  NovemlMr  30. 1990. 


listed  technologies;  and  (3)  technologies 
which:  (a)  Are  capable  of  controlling 
multiple  combustion  emissions 
simultaneously;  (b)  with  improved  boiler 
or  generation  efficiency;  and  (c)  with 
significantly  greater  waste  reduction 
than  technologies  in  widespread 
commercial  use  as  of  the  date  of 
enactment  of  the  Act  (November  15. 
1990). 

(1)  Proposed  approach.  In  accordance 
with  the  language  of  the  statutory 
definition  of  repowering.  the  proposed 
rule  provides  that  a  qualifying 
repowering  technology  must  involve 
"replacement"  of  an  existing  boiler.  The 
language  of  section  402(12),  though 
ambiguous  in  many  significant  respects, 
will  not  support  an  interpretation  which 
fails  to  recognize  that  repowering 
requires  use  of  an  appropriate  new 
technology  instead  of  the  existing  boiler. 
EPA  considered  whether  the  reference 
to  boiler  replacement  in  section  402(12) 
could  be  read  as  referring  to  only  the 
first  category  of  technologies.  However, 
such  an  approach  would  require  reading 
the  provision  as  if  the  recital  of  the  three 
alternative  technologies  began 
immediately  after  the  phrase 
"repowering  means",  rather  than  after 
the  phrase  "repowering  means 
replacement  of  an  existing  coal-fired 
boiler  with  one  of  the  following  clean 
coal  technologies:". 

Such  a  reading  is  inconsistent  with  the 
structure  of  the  provision,  in  which  the 
colon,  which  is  "used  chiefly  to  direct 
attention  to  matter  that  follows  (as  a 
list,  explanation,  or  quotation)".  See 
Webster's  Ninth  New  Collegiate 
Dictionary  266  (1985),  follows  rather 
than  precedes  the  reference  to  boiler 
replacement.  Moreover,  all  three 
categories  of  technologies  would  be 
properly  described  as  "the  following 
clean  coal  technologies:". 

While  it  is  true  that  the  list  following 
the  colon,  like  the  phrase  "the  following 
clean  coal  technologies."  could  be  read 
to  refer  exclusively  to  the  seven  named 
technologies  (or  to  those  technologies 
and  their  approved  derivatives),  such  an 
interpretation  would  still  fail  to  provide 
a  satisfactory  explanation  of  the 
grammatical  structure  of  the  provision. 
Either  of  these  two  readings  would  fail 
to  explain  how  the  technologies  that, 
according  to  those  readings,  do  not 
consider  boiler  replacement,  relate  to 
the  term  "repowering".  In  other  words,  if 
the  concept  of  boiler  replacement  were 
removed  from  either  the  third  category 
of  technologies  or  from  both  the  second 
and  third  categories,  the  provision 
would  read,  with  respect  to  those 
categories: 


The  term  "repowering"  means  *  *  *  a 
derivative  of  one  or  more  of  (the  seven) 
technologies,  and  any  other  technology 
capable  of  (meeting  the  three  performance 
criteria). 

The  difficulty  with  this  reading  is  that 
"repowering,"  whatever  the  precise 
scope  of  its  definition,  clearly  means 
doing  something  with  a  derivative 
technology  or  a  multipollutant  control 
technology,  rather  than  simply  those 
technologies  themselves.  Requiring 
boiler  replacement  for  all  three 
categories  avoids  this  particular 
infirmity. 

EPA  also  considered  another  textual 
argument  that  could  be  advanced  to 
support  an  interpretation  of  section 
402(12)  that  boiler  replacement  is  not 
required  for  the  third  category  of 
technology,  but  it  also  is  unpersuasive.  It 
simply  does  not  follow  from  the  fact  that 
the  category  of  multipollutant  control 
technologies  alone  has  expressly 
enumerated  performance  criteria  and 
that  those  criteria  are  meant  to  be  the 
exclusive  test  for  qualifying  technologies 
of  these  types.  Because  the  third 
category  of  technology  was  intended  to 
encompass  types  of  technologies  which 
were  unknown  on  the  date  of  enactment 
(and  thus,  unlike  the  prior  categories, 
not  susceptible  to  being  enumerated  in 
the  statute)  that  category  would 
necessarily  have  to  include  explicit 
defining  criteria,  whether  or  not  the 
boiler  replacement  criterion  applied  to 
it.  By  the  same  token,  the  fact  that  the 
latter  two  categories  are  subject  to  EPA 
approval  in  consultation  with  DOE  does 
not  imply  that  this  is  the  only  criterion 
applicable  to  them.  Each  is  subject  to 
additional  criteria  (i.e..  the  requirement 
of  derivation  in  the  case  of  the  second 
category,  and  the  three  performance 
criteria  in  the  case  of  the  third  category). 
The  pivotal  phrase  "replacement  of  an 
existing  coal-fired  boiler"  is  undefined 
in  the  statute,  and  its  scope  is  not 
clearly  delineated  by  its  context.  Some 
of  the  seven  listed  technologies  may  not 
require  total  boiler  replacement, 
although  all  require  such  extensive 
changes  to  the  boiler  that  they  are 
tantamount  to  boiler  replacement.  Under 
the  principle  of  ejusdem  generis, 
therefore,  the  Agency  clearly  has.  at  a 
minimum,  ample  discretion  to  treat  as 
functional  boiler  replacement  any 
changes  broadly  similar  in  scope  to 
those  involved  in  installing  the  seven 
named  technologies.  Such  a  definition 
would  clearly  represent  the  lower,  not 
the  upper,  limit  on  the  Agency's 
discretion  to  give  meaning  to  the  term 
"replacement".  Accordingly,  the  statute 
confers  on  EPA  the  additional  discretion 
to  define  boiler  replacement  in  a 
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The  term  "repowering"  means  *  *  *  a 
derivative  of  one  or  more  of  (the  seven) 
technologies,  and  any  other  technology 
capable  of  (meeting  the  three  performance 
criteria). 

The  difficulty  with  this  reading  is  that 
"repowering,"  whatever  the  precise 
scope  of  its  definition,  clearly  means 
doing  something  with  a  derivative 
technology  or  a  multipollutant  control 
technology,  rather  than  simply  those 
technologies  themselves.  Requiring 
boiler  replacement  for  all  three 
categories  avoids  this  particular 
infirmity. 

EPA  also  considered  another  textual 
argument  that  could  be  advanced  to 
support  an  interpretation  of  section 
402(12)  that  boiler  replacement  is  not 
required  for  the  third  category  of 
technology,  but  it  also  is  unpersuasive.  It 
simply  does  not  follow  from  the  fact  that 
the  category  of  multipollutant  control 
technologies  alone  has  expressly 
enumerated  performance  criteria  and 
that  those  criteria  are  meant  to  be  the 
exclusive  test  for  qualifying  technologies 
of  these  types.  Because  the  third 
category  of  technology  was  intended  to 
encompass  types  of  technologies  which 
were  unknown  on  the  date  of  enactment 
(and  thus,  unlike  the  prior  categories, 
not  susceptible  to  being  enumerated  in 
the  statute)  that  category  would 
necessarily  have  to  include  explicit 
defining  criteria,  whether  or  not  the 
boiler  replacement  criterion  applied  to 
it.  By  the  same  token,  the  fact  that  the 
latter  two  categories  are  subject  to  EPA 
approval  in  consultation  with  DOE  does 
not  imply  that  this  is  the  only  criterion 
applicable  to  them.  Each  is  subject  to 
additional  criteria  (i.e.,  the  requirement 
of  derivation  in  the  case  of  the  second 
category,  and  the  three  performance 
criteria  in  the  case  of  the  third  category). 
The  pivotal  phrase  "replacement  of  an 
existing  coal-fired  boiler"  is  undefined 
in  the  statute,  and  its  scope  is  not 
clearly  delineated  by  its  context.  Some 
of  the  seven  listed  technologies  may  not 
require  total  boiler  replacement, 
although  all  require  such  extensive 
changes  to  the  boiler  that  they  are 
tantamount  to  boiler  replacement.  Under 
the  principle  of  ejusdem  generis, 
therefore,  the  Agency  clearly  has.  at  a 
minimum,  ample  discretion  to  treat  as 
functional  boiler  replacement  any 
changes  broadly  similar  in  scope  to 
those  involved  in  installing  the  seven 
named  technologies.  Such  a  definition 
would  clearly  represent  the  lower,  not 
the  upper,  limit  on  the  Agency's 
discretion  to  give  meaning  to  the  term 
"replacement".  Accordingly,  the  statute 
confers  on  EPA  the  additional  discretion 
to  define  boiler  replacement  in  a 
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functional  manner  that  takes  into 
account  achievement  of  the  specified 
performance  criteria  as  well  as  the 
degree  of  changes  to  the  boiler.  By  way 
of  example,  it  should  be  noted  that  in 
the  recently  proposed  WEPCO  rule  the 
Agency  proposed  to  consider  a  unit  to 
be  "replaced"  if  it  would  "constitute  a 
reconstructed  unit  within  the  meaning  of 
40  CFR  80.15."  56  Federal  Register  27636 
(|une  14, 1991).  40  CFR  60.15  defines 
"reconstruction"  as: 

The  replacement  of  components  of  an 
existing  facility  to  such  an  extent  that  (1)  thf 
fixed  capital  cost  of  the  new  components 
exceeds  50  percent  of  the  fixed  capital  cost 
that  would  be  required  (o  construct  a 
comparable  entirely  new  facility,  and  (2)  it  is 
technologically  and  economically  feasible  to 
meet  the  applicable  standards  set  forth  in  this 
pari. 

In  short,  because  "Congress  has  not 
directly  spoken  to  the  precise  question 
at  issue."  Chevron.  U.S.A.  v.  NRDC.  467 
U.S.  837.  842-43  (1984).  EPA  enjoys  a 
significant  measure  of  discretion  to 
determine  to  what  extent  replacement  of 
less  than  100°^i  of  the  parts  of  an  existing 
boiler  could  be  deemed  replacement  for 
purposes  of  section  402(12). 

In  accordance  with  the  above 
language  EPA  proposes  to  use  the  40 
CFR  60.15  test  for  "reconstruction"  as 
general  guidance  in  determining  whether 
each  individual  application  under 
section  409  involves  sufficient 
replacement  to  qualify  for  a  repowering 
extension.  The  Agency  seeks  comment 
on  this  approach  and  also  seeks 
comment  on  whether  there  are  other 
alternative  interpretations  of 
"replacement"  that  are  appropriate.  In 
addition,  the  Agency  solicits  comment 
concerning  whether,  instead  of  issuing 
general  guidance  pertaining  to  the 
definition  of  replacement,  the  Agency 
should  promulgate  specific  regulatory 
requirements  concerning  the  definition 
of  "replacement"  applicable  to  all 
repowering  extension  applications. 

Finally.  EPA  notes  that  utilities  are 
free  to  use  any  technology  to  comply 
with  Acid  Rain  program  requirements 
within  the  regular  time-frame  for 
compliance  with  Phase  II  emissions 
limits,  or  to  bank  allowances  and 
control  emissions  earlier  or  later  than 
January  1.  2000.  Failure  to  qualify  for  a 
repowering  extension  does  not  preclude 
a  source  from  employing  a  clean  coal 
technology'.  In  fact,  the  underlying 
philosophy  of  title  IV  is  to  encourage 
technological  innovation  by  giving 
utilities  the  flexibilitv  to  choose  the  most 
cost-effective  technology  and  schedule 
fur  meeting  emissions  limitations. 


6.  New  Unit  Plans 

New  units  are  defined  in  Section 
402(10)  of  the  Act  as  units  which 
commenced  commercial  operation  on  or 
after  November  15, 1990.  Such  units  are 
generally  subject  to  the  Acid  Rain 
program  during  Phase  II.  The  proposed 
rule  would  require  new  units  to  begin 
complying  with  the  Phase  II  Acid  Rain 
emissions  reduction  requirements  upon 
"commencement  of  operation,"  i.e., 
when  the  unit  begins  emitting  SO;  and 
.NO,. 

Although  most  new  units  which 
commence  operation  between 
enactment  and  1995  will  receive  some 
allowances  pursuant  to  section  405(g)  of 
the  Act.  new  units  which  commence 
commercial  operation  after  1995  will 
receive  no  allocations.  Rather  they  are 
required  under  title  IV  to  obtain 
allowances  to  cover  their  SOt  emissions 
from  the  market.  A  detailed  discussion 
of  which  new  units  would  be  allocated 
allowances  can  be  found  in  the 
preamble  discussion  of  40  CFR  Part  73. 

Although  new  units  are  generally  not 
subject  to  Acid  Rain  program  emissions 
reduction  requirements  until  Phase  II,  a 
new  unit  may  become  an  affected  unit 
during  Phase  I  if  it  shares  a  common 
stack  with  a  Phase  I  affected  unit  and 
does  not  monitor  emissions 
independently  (or  has  not  been 
approved  for  alternative  monitoring 
pursuant  to  40  CFR  part  75),  or  if  it  is 
designated  as  a  compensating  unit  in  a 
reduced  utilization  plan.  Today's 
proposal  specifies  that  each  such  new 
unit  would  not  be  allocated  allowances 
during  Phase  I  and  would  be  deemed  to 
have  a  baseline  of  zero.  Although  under 
section  405(g)  the  Administrator  is 
authorized  to  allocate  allowances  to 
some  new  units,  beginning  on  January  1. 
2000,  the  statute  does  not  provide  for 
these  units  to  receive  allowances  in 
Phase  I.  The  Agency  requests  comment 
on  this  treatment  of  new  units  that 
become  affected  units  in  Phase  I. 

a.  Proposal.  Section  72.45(a)  specifies 
the  units  to  which  this  provision  would 
apply.  These  include  two  categories  of 
units;  (1)  those  which  commenced 
commercial  operation  on  or  after 
November  15, 1990,  and  (2)  those  which 
served  a  generator  with  a  nameplatc 
capacity  of  25MWe  or  less  before 
November  15. 1990  but  which  on  or  afl(!r 
November  15. 1990.  serve  a  generator 
with  a  nameplate  capacity  of  greater 
than  25MWe. 

Although  the  statutory  definition  of 
existing  units  does  not  include  simple 
combustion  tuji)ines  and  units  which 
serve  a  generator  with  a  nameplate 
capacity  of  25MWe  or  less,  title  IV 


defines  "new  units"  to  include  these 
types  of  units. 

Today's  proposal  specifies,  in 
accordance  with  the  Act  that  any  new 
unit,  including  a  simple  combustion 
turbine  or  a  unit  that  serves  a  generator 
of  25MWe  or  less  is  subject  to  the 
requirements  of  the  Acid  Rain  program. 
The  Agency  requests  comment  on  the 
effect  of  this  requirement  on  very  small 
units,  and  whether  a  de  minimis 
exclusion  should  be  included  in  the  final 
rule.  For  example,  such  an  exclusion 
might  be  appropriate  for  emergency 
generators  used  by  hospitals  that  do  not 
otherwise  provide  peak  load  generation 
for  a  system. 

b.  Special  deadlines.  The  designated 
representative  of  a  new  unit  would  be 
required  to  submit  a  permit  application 
to  the  permitting  authoritj^iot  later  than 
24  months  before  the  later  of^nuary  1. 
2000.  or  the  date  on  which  the  unit 
"commences  operation. "  Two  proposed 
exceptions  to  this  deadline  are  if  a  new 
unit  serves  as  a  compensating  unit  in  ■ 
reduced  utilization  plan  during  Phase  I 
or  the  new  unit  becomes  affected  during 
Phase  I  because  of  the  provisions 
dealing  with  units  using  a  common 
stack.  Such  a  unit  would  be  required  to 
submit  its  permit  application  at  the  time 
the  reduced  utilization  plan  or  common 
stack  plan  is  due.  i.e..  the  later  of 
February,  1993  or  24  months  before 
commencing  operation. 

c.  Compliance  upon  commencement  of 
operation.  The  Agency  proposes  that  in 
the  permit  apphcation  for  a  new  unit, 
the  designated  representative  include  a 
"commence  operation"  schedule.  This 
information  is  necessary  to  confirm  the 
date  on  which  the  unit  becomes  an 
affected  unit.  It  is  especially  important 
for  units  which  commence  operation 
after  Phase  U  begins  because  the 
permitting  authority,  the  Agency,  and 
the  source  need  to  know  the  exact  date 
upon  which  compliance  begins. 

The  Agency  proposes,  in  accordance 
with  section  40B(e)  of  the  Act.  that  the 
designated  representative  of  a  new  unit 
hold  allowances  to  cover  the  annual  SOi 
emissions  at  that  unit  beginning  in  the 
year  that  the  unit  commences  operation. 

d.  New  unit  emissions  monitoring 
requirements.  The  emissions  monitoring 
at  40  CFR  part  75  proposes  that  new 
units  must  account  for  their  emissions 
upon  commencement  of  operation.  40 
CVR  part  75  also  specifies  a  default 
methodo)og>'  for  calculating  emissions 
for  any  period  before  the  monitors  are 
fully  operational. 

e.  Other  options  considered.  The 
Agency  considered  allowing  new  units 
to  begin  compliance  with  the  Act  upon 
"commencement  of  commercial 
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operalion".  but  rejected  this  approach 
because  emissions  during  the  period 
between  "commencement  of  operation" 
and  "commencement  of  commercial 
operation"  could  be  significant.  Under 
NSPS  requirements  this  period  could 
last  for  as  long  as  180  days.  Congress 
intended  that  any  emissions  above  the 
8.95  million  ton  cap  for  sulfur  dioxide  for 
Phase  II  should  be  avoided.  The  Agency, 
thus,  believes  start-up  emissions  emitted 
by  new  units  should  be  accounted  for. 

7.  Nitrogen  Oxides  Options — Generally 

Section  407  of  the  Act  requires  that 
the  Administrator  promulgate  nitrogen 
oxides  emissions  limitations  for 
boilers  '*  that  are  affected  units  under 
the  sulfur  dioxide  requirements  of  title 
IV  of  the  Act. 

As  is  indicated  in  part  I  of  this 
preamble,  the  Acid  Rain  program 
emissions  limitations  for  NO,  will  be 
promulgated  at  40  CFR  part  76  at  a  later 
date.  The  Acid  Rain  compliance  options 
for  NO,  discussed  in  subpart  D  of 
today's  proposal  are.  therefore,  only  a 
partial  proposal  of  the  NO,  requirements 
under  the  program.  Because  NO, 
requirements  will  be  included  in  Acid 
Rain  permit  applications  and  permits, 
today's  proposal  includes  a  framework 
for  the  NO,  compliance  options  which 
will  be  addressed  more  substantively  in 
the  40  CFR  part  76  rulemaking.  If 
appropriate,  following  consideration  of 
public  comment  on  this  proposal,  EPA 
may  determine  to  publish  all  the  NO, 
compliance  options  rules  in  the  40  CFR 
part  76  regulations. 

The  three  NO,  compliance  options 
proposed  in  this  section  have 
significantly  different  environmental 
effects.  Nitrogen  oxides  emissions 
averaging  plans  are  the  most 
environmentally  neutral  of  the  three 
options  becafuse  they  must  ensure  the 
emissions  reductions  that  would  be 
achieved  by  strict  compliance  with  the 
applicable  NO,  limitation  for  each  unit. 
.Nitrogen  oxides  compliance  deadline 
extension  plans  allow  for  emissions  in 
excess  of  the  emissions  that  would  be 
achieved  by  strict  compliance  for  a  • 
limited  period.  Nitrogen  oxides 
alternative  emissions  limitation  plans 
allow  for  a  permanent  limitation  in 
excess  of  that  which  would  otherwise  be 
required  pursuant  to  40  CFR  part  76.  The 
latter  plan  is,  therefore,  the  option  most 
likely  to  impact  the  environment.  The 
Agency  has  proposed  the  requirements 


"  Section  402  of  the  Act  defines  the  lerm  ""unit" 
lo  mean  any  "fossil  fuel-fired  combustion  device." 
This  can  be  a  boiler,  a  turbine,  or  any  other  fossil 
fuel-fired  device.  The  nitrogen  oxides  requirements 
of  section  407.  however,  apply  only  to  units  that  are 
boilers. 


for  these  three  options  with  the  intent  of 
providing  maximum  flexibility,  while 
being  cognizant  of  their  potential 
environmental  effect.  Because  the  NO, 
emissions  averaging  and  NO, 
alternative  emissions  limitations  options 
are  available  in  Phase  I  and  Phase  II.  the 
Agency  seeks  to  provide  for  consistent 
implementation  of  these  requirements 
nationwide.  The  NO,  alternative 
emissions  limitations  provisions  are 
especially  prone  to  inconsistent 
application  because  of  the  individual 
nature  of  each  request  and  the 
judgments  that  will  have  to  be  made  by 
the  reviewer  of  the  application  rather 
than  on  standardized  formulas  and 
criteria.  The  approach  proposed  today 
seeks  to  minimize  the  potential  for 
inconsistent  treatment  of  sources  State- 
to-State  and  to  help  ensure  expeditious 
permitting  by  setting  forth  a  framework 
for  the  specific  requirements  for 
approval  of  the  three  NO,  compliance 
options. 

8.  Phase  I  or  Phase  II  Nitrogen  Oxides 
Emissions  Averaging  Plans 

Pursuant  to  section  407(e).  a  NO, 
emissions  averaging  plan  would  allow 
two  or  more  units  subject  to  the 
applicable  emission  limitations 
established  pursuant  to  section  407  at  40 
CFR  part  76,  to  petition  the  permitting 
authority  for  alternative 
contemporaneous  annual  emission 
limitations  for  such  units.  Section  72.46 
would  specify  the  procedures  by  which 
a  proposed  NO,  emissions  averaging 
plan  would  have  to  be  submitted  for 
approval,  and  some  of  the  information 
requirements  of  the  application.  The  Act 
states  only  in  very  general  terms  how 
the  averaging  relationship  could  be 
established  and  the  parameters  for  an 
acceptable  averaging  plan.  Since  the 
emission  limitations  for  NO,  and  the 
rules  for  determining  excess  emissions 
of  NO,  will  be  determined  in  the  40  CFR 
part  76  rules,  the  substantive 
requirements  for  an  approvable 
averaging  plan  will  also  have  to  be 
specified  in  the  40  CFR  part  76  rules. 

a.  Applicable  units.  The  applicability 
section  of  today's  proposal  states  that 
any  unit  that  is  an  affected  unit  for  NO, 
during  Phase  I  would  be  able  to  apply 
for  NO,  emissions  averaging  during 
Phase  I.  The  rule  provides  that  only 
those  units  subject  to  a  NO,  emission 
limitation  under  title  IV  could  be 
included  in  an  averaging  plan.  EPA 
requests  comment  whether  only  those 
units  which  are  affected  should  be 
allowed  to  participate  in  NO,  averaging 
during  Phase  I.  During  Phase  II.  any  unit 
that  is  an  affected  unit  for  NO,  under 

title  IV  of  the  Act  may  apply  for  this 
option. 


b.  Common  ownership  requirement. 
Units  governed  by  a  proposed  nitrogen 
oxides  emissions  averaging  plan  would 
be  required  to  have  a  common  owner  or 
operator  in  accordance  with  section 
407(e)  of  the  Act.  If  the  units  are  located 
at  more  than  one  source  they  may  be 
linked  by  a  single  compliance  plan 
signed  by  multiple  designated 
representatives.  The  Agency  also 
considered  whether  to  require  that  in 
addition  to  a  common  owner  or 
operator,  all  units  in  a  NO,  emissions 
averaging  plan  also  must  have  a 
common  designated  representative.  The 
Agency  solicits  comment  on  these 
interpretations  of  the  common 
ownership  requirement  and.  in  addition, 
on  whether  the  requirement  could  be 
met  by  requiring  a  common  designated 
representative. 

Section  72.46  also  specifies  the 
requirements  and  prohibitions  that 
would  apply  to  averaging  plans, 
including  the  requirement  that  the 
designated  representative  and  the 
owners  and  operators  of  the  averaged 
units  would  share  responsibility  for 
ensuring  compliance  by  all  units  with 
the  plan,  and  liability  for  a  violation  at 
any  or  all  units  in  the  plan.  The  basis  for 
this  provision  is  discussed  in  the  general 
section  on  compliance  plans  and  in  the 
section  on  designated  representatives. 

c.  Special  annual  compliance 
certification.  Today's  proposal  provides 
that  the  designated  representative  of 
any  source  with  an  approved  NO, 
emissions  averaging  plan  may  be 
required  to  include  certain  information 
in  the  end  of  year  compliance 
certification  in  addifion  to  the  standard 
information  required  in  §  72.400.  This 
compliance  information  would  identify 
all  units  in  the  NO,  emissions  averaging 
plan  and  the  combined  emissions 
limitation  for  these  units.  It  would  also 
specify  the  total  annual  emissions  of 
NO,  for  each  individual  unit. 

9.  Phase  I  or  Phase  II  Nitrogen  Oxides 
Alternative  Emission  Limitations  Plans 

Section  72.47  of  today's  proposal 
would  implement  the  NO,  alternative 
emission  limitation  compliance  option 
authorized  by  section  407(d)  of  the  Act. 
Under  this  section  the  designated 
representative  for  a  unit  subject  to  the 
.NO,  emission  limitation  requirements  of 
title  IV  of  the  Act  and  40  CFR  part  76. 
could  request  an  alternative,  less 
stringent,  limitation,  if  a  demonstration 
is  made  that  appropriate  control 
equipment,  as  specified  in  40  CFR  part 
76,  cannot  meet  the  applicable  limitation 
at  that  unit. 

Today's  proposal  would  specify  the 
procedures  by  which  a  NO,  alternative 
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b.  Common  ownership  requiremeiU. 
Units  governed  by  a  proposed  nitrogen 
oxides  emissions  averaging  plan  would 
be  required  to  have  a  common  owner  or 
operator  in  accordance  with  section 
407(e)  of  the  Act.  If  the  units  are  located 
at  more  than  one  source  they  may  be 
linked  by  a  single  compliance  plan 
signed  by  multiple  designated 
representatives.  The  Agency  also 
considered  whether  to  require  that  in 
addition  to  a  common  owner  or 
operator,  all  units  in  a  NO,  emissions 
averaging  plan  also  must  have  a 
common  designated  representative.  The 
Agency  solicits  comment  on  these 
interpretations  of  the  common 
ownership  requirement  and.  in  addition, 
on  whether  the  requirement  could  be 
met  by  requiring  a  common  designated 
representative. 

Section  72.46  also  specifies  the 
requirements  and  prohibitions  that 
would  apply  to  averaging  plans, 
including  the  requirement  that  the 
designated  representative  and  the 
owners  and  operators  of  the  averaged 
units  would  share  responsibility  for 
ensuring  compliance  by  all  units  with 
the  plan,  and  liability  for  a  violation  at 
any  or  all  units  in  the  plan.  The  basis  for 
this  provision  is  discussed  in  the  general 
section  on  compliance  plans  and  in  the 
section  on  designated  representatives. 

c.  Special  annual  compliance 
certification.  Today's  proposal  provides 
that  the  designated  representative  of 
any  source  with  an  approved  NO, 
emissions  averaging  plan  may  be 
required  to  include  certain  information 
in  the  end  of  year  compliance 
certification  in  addition  to  the  standard 
information  required  in  §  72.400.  This 
compliance  information  would  identify 
all  units  in  the  NO,  emissions  averaging 
plan  and  the  combined  emissions 
limitation  for  these  units.  It  would  also 
specify  the  total  annual  emissions  of 
NO,  for  each  individual  unit. 

9.  Phase  I  or  Phase  II  Nitrogen  Oxides 
Alternative  Emission  Limitations  Plans 

Section  72.47  of  today's  proposal 
would  implement  the  NO,  alternative 
emission  limitation  compliance  option 
authorized  by  section  407(d)  of  the  Act. 
Under  this  section  the  designated 
representative  for  a  unit  subject  to  the 
NO,  emission  limitation  requirements  of 
title  IV  of  the  Act  and  40  CFR  part  76. 
could  request  an  alternative,  less 
stringent,  limitation,  if  a  demonstration 
is  made  that  appropriate  control 
equipment,  as  specified  in  40  CFR  part 
76.  cannot  meet  the  applicable  limitation 
at  that  unit. 

Today's  proposal  would  specify  the 
procedures  by  which  a  NO,  alternative 


emission  limitation  application  would 
have  to  be  submitted  for  approval,  and 
some  of  the  information  requirements  of 
the  application.  The  substantive  criteria 
upon  which  the  granting  of  such  a 
request  would  be  based  and  the 
remaining  procedural  requirements  are 
proposed  to  be  specified  in  the  40  CFR 
part  76  rules. 

a.  Applicable  units.  Section  72.47  of 
today's  proposal  specifies,  in 
accordance  with  the  Act,  that  this 
compliance  option  may  be  petitioned  for 
during  Phase  I  or  Phase  II  by  affected 
units  subject  to  NO,  requirements 
during  Phase  I  or  Phase  II.  respectively 
according  to  the  procedures  specified  in 
40  CFR  part  76. 

b.  Technology  requirements.  Today's 
proposal  would,  in  accordance  with  the 
statutory  authority,  require  that  the 
determination  to  grant  an  alternative 
emission  limitation  must  be  based  upon 
a  showing,  satisfactory  to  the  permitting 
authority  and  the  Administrator  and  in 
accordance  with  criteria  to  be  specified 
by  40  CFR  part  76.  that  the  owner  or 
operator  (1)  Properly  installed  control 
equipment  designed  to  meet  the 
applicable  40  CFR  part  76  NO,  emission 
limitation:  (2)  properly  operated  such 
equipment  for  a  period  of  no  less  than 
fifteen  months:  and  (3)  provided 
operating  and  continuous  emission 
monitoring  data  as  specified  in  40  CFR 
part  76  for  such  period  demonstrating 
that  the  unit  cannot  meet  the  applicable 
NO,  emission  limitation.  In  addition,  the 
designated  representative  must  specify 
in  the  application  an  alternative 
emission  limitation  that  such  unit  could 
meet  on  an  annual  average  basis. 

Because  such  units  would  be  unable 
to  comply  with  the  statutory 
requirement  for  a  15-month 
demonstration  period,  without  first 
obtaining  an  operating  permit,  today's 
proposal  specifies  interim  procedures  by 
which  a  source  may  obtain  a  permit  to 
demonstrate  that  a  unit  at  that  source 
cannot  meet  the  NO,  emission 
limitation.  Today's  proposal  presents  a 
two-tiered  application  process:  (1)  An 
application  for  an  alternative  emission 
limitation  demonstration  period,  and  (2) 
an  application  for  a  final  alternative 
emission  limitation. 

If  a  unit  has  properly  installed  and 
operated  appropriate  NO,  control 
equipment  according  to  the  conditions 
specified  in  40  CFR  part  76  for  at  least  6 
months,  and  the  monitoring  data 
collected  in  accordance  with  40  CFR 
part  75  demonstrates  that  the  unit 
cannot  meet  the  applicable  NO, 
emission  limitation,  then  that  unit  would 
submit  in  its  permit  application,  an 
application  for  an  alternative  emission 
limitation  demonstration  period.  Based 


on  this  application,  the  permitting 
authority  and  the  Administrator  would 
designate  (1)  a  demonstration  period  of 
not  less  than  15  months  (which  may 
incorporate  retroactively  some  or  all  of 
the  operating  period  prior  to  the  date  the 
application  was  submitted),  and  (2)  an 
interim  alternative  emission  limitation 
for  the  unit  for  the  proposed 
demonstration  period. 

If  by  the  permit  application  deadline 
the  unit  has  not  operated  for  a  minimum 
of  6  months  according  to  the  procedures 
specified  in  40  CFR  part  76,  the 
designated  representative  for  the  unit 
would  not  be  authorized  to  submit  a 
petition  for  an  alternative  emission 
limitation  demonstration  period  in  the 
permit  application  for  that  unit.  Any 
such  petition  would  have  to  be 
submitted  as  (1)  an  amendment  to  the 
permit  application,  if  the  Administrator 
had  not  yet  acted  upon  the  permit 
application,  or  (2)  a  modification  or  fast- 
track  permit  modification  under  subpart 
J.  if  the  permit  had  been  issued. 

An  alternative  emission  limitation 
may  also  apply  to  any  unit  for  which  the 
designated  representative  can 
demonstrate  to  the  permitting  authority 
and  the  Administrator,  pursuant  to  40 
CFR  part  76,  that  appropriate  control 
equipment  cannot  be  designed  so  as  to 
meet  the  applicable  limitation  for  that 
unit.  In  any  such  case,  the  designated 
representative  would  submit  a  petition, 
as  specified  in  40  CFR  part  76.  for  an 
alternative  emission  limitation  in  the 
permit  application  for  that  unit  This 
alternative  has  been  included  in  today's 
proposal  to  provide  flexibility  to  utilities 
that  know  in  advance  of  installation  that 
appropriate  control  equipment  cannot 
meet  the  applicable  limit  at  a  unit.  Such 
utilities  would  be  exempt  from  the 
requirement  to  install  and  operate  the 
equipment  before  submitting  an 
alternative  emission  limitation 
demonstration  period  application,  if  a 
demonstration  can  be  made  based  on 
proven  engineering  design  that  such 
equipment  could  not  meet  the  limit  at 
the  unit.  The  alternative  would  be  to  put 
such  units  in  a  double  bind  because  the 
Act  requires  that  in  order  to  be  granted 
an  alternative  emissions  limitation  the 
unit  must  demonstrate  it  has  properly 
installed  appropriate  control  equipment 
designed  to  meet  the  applicable 
limitation. 

c.  Submission  of  applications.  The 
intent  of  the  Agency  in  its  interpretation 
of  the  NO,  alternative  emission 
limitations  provisions  of  the  Act  was  to 
provide  sources  with  adequate 
flexibility  to  enable  them  to  take 
advantage  of  this  provision  where 
absolutely  necessary,  while  not  allowing 
frivolous  applications  which  might 


undermine  the  goals  for  NO,  emissions 
reductions  set  forth  in  the  Act.  Of  the 
four  compliance  options  available  to 
sources  for  complying  with  the  NO, 
emission  limitations,  the  NO,  alternative 
emission  limitations  provisions  would 
result  in  the  most  adverse 
environmental  impact.  For  this  rcnson. 
the  Agency  has  included  some  features 
in  today's  proposal  to  ensure  that  the 
alternative  limitation  request  is 
absolutely  necessary  and  is  a  last  resort, 
e.g.,  the  requirement  that  a  unit  operate 
for  a  minimum  of  6  months  before 
requesting  an  alternative  emission 
limitation.  The  Agency  believes  that  this 
proposed  requirement  may  have  the 
practical  effect  of  causing  many  sources 
to  apply  for  a  permit  revision  in  order  to 
be  granted  a  demonstration  period. 
Under  these  conditions,  a  source  would 
probably  not  submit  a  frivolous 
application.  This  requirement  would 
also  ensure  national  consistency  in  the 
amount  of  data  upon  which  a 
determination  for  the  need  for  a 
demonstration  period  is  based. 

Approval  of  alternative  emission 
limitations  involves  an  evaluation  of  the 
equipment  installed  at  a  unit  and  of  the 
operation  of  such  equipment.  This 
evaluation  is  comparatively  more 
complex  than  the  evaluations  required 
for  the  approval  of  other  compliance 
options.  For  this  reason,  the  Agency  is 
considering  establishing  a  procedure  for 
approval  of  alternative  emission 
limitations  during  Phase  II  that  involves 
the  Administrator.  Such  a  procedure 
would  assist  the  States  in  their 
evaluation  of  requests  for  alternative 
emission  limitations  and  assure 
consistent  application  of  the 
requirements  nationwide.  The  Agency 
requests  comment  on  the  inclusion  of 
such  a  procedure  in  today's  proposal. 

Section  72.47(d)  of  today's  proposal 
specifies  the  permitting  authority's 
action  on  requests  for  NO,  alternative 
emission  limitations.  The  Agency's 
specifications  in  this  section  mirror 
closely  the  statutory  requirements  of 
section  407(d)  of  the  Act.  The  permitting 
authority's  action  on  proposals  for  a 
demonstration  period  have  been 
discussed  above.  Today's  proposal  ' 
would  require  the  designated 
representative  of  a  unit  which  has  been 
granted  a  demonstration  period  to 
submit  operating  and  monitoring  data  in 
accordance  with  40  CFR  part  76  which 
support  the  request  for  the  final 
alternative  emission  limitation  six 
months  before  the  end  of  that 
demonstration  period.  The  permitting 
authority  would,  then,  take  action  on  the 
final  alternative  emission  limitation. 
Today's  proposal  would  require  that  the 
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permit  revision  be  a  permit  modirication. 
This  proposal  is  consistent  with  the 
Agency's  treatment  of  permit  revisions, 
a  discussion  of  which  can  be  found  in 
subpart  |  of  today's  preamble. 

As  stated  in  the  opening  remarks  of 
this  section  of  today's  preamble,  most  of 
the  substantive  requirements  for  NO, 
alternative  emissions  limitation 
applications  and  determinations  will  be 
addressed  in  40  CFR  part  76. 

10.  Phase  I  Nitrogen  Oxides  Compliance 
Deadline  Extension  Plans 

Section  72.48  would  implement  the 
provisions  under  section  407(d)  of  the 
Act  which  allow  for  an  extension  of  15 
months  of  the  Phase  I  NO,  compliance 
deadline.  The  intent  of  this  provision  is 
to  alleviate  a  potential  timing  problem 
that  may  be  faced  by  some  sources 
during  Phase  1  of  the  program. 
Specifically,  Congress  was  concerned 
about  the  ability  of  sources  affected  in 
Phase  I  to  comply  on  time  due  to  the 
cumulative  impacts  of  the  following:  (1) 
The  limited  number  of  vendors  of  low- 
NO,  burner  technology,  (2)  the  statutory 
schedule  for  promulgation  of  the  NO, 
emission  limitations  for  affected  units, 
and  (3)  the  compliance  deadline  of 
January  1, 1995. 

The  NO,  compliance  deadline 
extension  would  apply  only  during 
Phase  I  and  only  to  the  NO,  emission 
reduction  provisions.  Any  unit  which  is 
an  affected  unit  for  NO,  during  Phase  1 
would  be  eligible  to  apply  for  the 
extension. 

a.  Approach.  Todays  proposal 
specifies,  in  accordance  with  the  Act, 
that  in  order  to  be  granted  an  extension 
the  designated  representative  of  the  unit 
would  be  required  to  demonstrate  to  the 
satisfaction  of  the  Administrator  that 
the  technology  necessary  to  meet  the 
applicable  NO,  requirements  is  not  in 
adequate  supply  to  enable  its 
installation  and  operation  at  the  unit, 
consistent  with  system  reliability,  by 
January  1, 1995. 

The  substantive  requirements  for 
making  such  a  demonstration  will  be 
specified  in  the  40  CFR  part  76  rules. 
The  procedures  proposed  today  would 
require  that  the  designated 
representative  of  a  unit  applying  for  the 
extension  submit  a  list  of  the 
commercial  vendors  that  have  been 
contacted  by  the  source,  with 
certifications  from  these  vendors  that 
they  cannot  supply  the  appropriate 
control  equipment  for  installation  by 
January  1. 1995,  including  the  date  on 
which  the  owners,  operators,  or 
designated  representative  first  solicited 
the  equipment  from  each  vendor. 

To  implement  the  statutory  limitation 
on  extensions  where  a  utility  is  claiming 


an  inability  to  comply  with  the  January 
1, 1995  deadline  due  to  system 
reliability,  utilities  would  be  required  to 
show  that  obligations  to  supply 
electricity  could  not  be  met  due  solely  to 
the  need  to  schedule  shutdowns  to 
install  the  NO,  control  equipment. 
Today's  proposal  also  specifies  that  the 
designated  representative  of  any  unit 
applying  for  an  extension  would  be 
required  to  submit  a  vendor-certified 
schedule  for  equipment  installation  and 
related  construction  that  delineates  the 
dates  of  specific  milestones,  including 
the  date  on  which  the  equipment  will  be 
operational.  The  Agency  has  included 
the  above  requirements  to  ensure  that 
the  source  made  a  good  faith  effort  to 
install  NO,  control  equipment  in  a 
timely  manner. 

Section  72.48  of  today's  proposal  also 
describes  the  Administrator's  action  on 
proposed  NO,  compliance  extension 
plans.  If  the  plan  is  submitted  as  part  of 
the  original  permit  application,  the 
Administrator  would  take  initial  action 
on  it  within  3  months  of  receipt  and  final 
action  within  6  months  of  receipt,  as 
required  by  section  408.  If  the  plan  is 
submitted  separately  from  the  original 
permit  application,  the  Administrator 
would  be  required  to  act  on  a  proposed 
extension  plan  within  three  months  of 
receipt  as  required  by  section  407(d). 

11.  Phase  I  or  Phase  U  Opt-in  Plans 

Section  72.49  of  today's  proposal 
would  require  that  permit  application 
deadlines  for  opt-in  units  be  those 
specified  in  40  CFTl  part  74.  EPA  is 
reserving  40  CFR  part  74  for  purposes  of 
implementing  section  410  of  the  Act 
which  allows  sources  that  would  not  be 
affected  in  Phase  I  or  Phase  II  to 
participate  in  the  Acid  Rain  SO2 
program.  Acid  Rain  requirements  for 
sources  that  choose  to  opt-in  to  the 
program  will  be  promulgated  at  40  CFR 
part  74  in  a  later  rulemaking. 

12.  Phase  I  or  Phase  II  Common-Stack 
Plans 

Section  72.50  specifies  the  proposed 
requirements  for  common  sihck  plans. 
When  the  emissions  from  units  are 
ducted  through  and  monitored  in  a 
common  stack  it  is  exceedingly  difficult 
to  reliably  assign  emissions  to  the 
individual  units  absent  additional 
monitoring  devices.  In  view  of  this 
concern,  the  Agency  proposes  in  40  CFR 
part  75  to  treat  affected  units  that  share 
a  common  stack  as  one  unit  for  purposes 
of  calculating  emissions,  unless  the 
source  has  installed,  operated,  and 
maintained  continuous  emission 
monitoring  systems  that  satisfy  the 
requirements  in  appendix  A  of  40  CFR 
part  75  in  the  ducts  to  the  common  stack 


for  monitoring  the  emissions  from  each 
unit.  When  affected  and  non-affected 
units  utilize  a  common  stack,  the  owner 
or  operator  may  also  employ  the 
procedures  specified  in  §  75.11(a)(7)  for 
determining  the  emissions  from  each  of 
the  affected  units.  In  addition,  the 
Agency  has  proposed  to  require  one 
excess  emissions  offset  plan  under  40 
CFR  part  77,  from  affected  units  utilizing 
a  common  stack.  Section  72.50,  thus, 
proposes  that  units  utilizing  and 
monitoring  in  a  common  stack  be 
governed  by  a  common-stack  plan 
submitted  in  accordance  with  40  CFR 
parts  72  and  75.  In  addition,  §  72.50 
would  require  that,  in  the  absence  of  a 
demonstration  in  the  permit  application 
that  separate  emission  monitoring 
systems  or  procedures  have  been  duly 
certified  in  accordance  with  40  CFR  part 
75  for  each  unit,  if  any  one  unit  using  the 
common  stack  is  not  otherwise  an 
affected  unit  it  would  have  to  be 
designated  as  an  affected  unit  under  the 
substitution,  opt-in,  or  new  unit 
provisions  of  subpart  D,  as  appropriate. 
This  would  be  a  mandatory  and 
necessary  obligation  in  order  to  hold  the 
source  accountable  for  all  emissions 
from  the  stack. 

Thus,  if  the  combined  emissions 
exceed  the  aggregate  of  SO2  allowances 
held  for  the  units  utilizing  the  common 
stack  or  the  NO,  emission  rate  that 
would  have  been  allowed  under  the 
applicable  emissions  limitation(s),  all  of 
the  units  using  the  common  stack  would 
be  treated  as  being  in  noncompliance. 
Moreover,  since  it  is  exceedingly 
difficult  to  assign  or  apportion  emissions 
to  the  individual  units  using  one  monitor 
at  a  common  stack,  the  owners  and 
operators  of  all  the  units  with  emissions 
ducted  to  the  stack  would  share 
responsibility  for  ensuring  compliance 
with  any  excess  emissions  penalties  and 
offset  requirements. 


F.  Acid  Rain  Permit  Contents 

Subpart  E  describes  the  content 
requirements  of  all  Acid  Rain  permits, 
including  general  information, 
designated  representative  certifications, 
prohibitions,  the  incorporation  of  Acid 
Rain  program  definitions,  allowance 
information,  compliance  plans, 
monitoring  requirements,  and  reporting 
and  recordkeeping  requirements.  These 
requirements  are  mandated  by  the 
statute  or  are  necessary  to  ensure  that 
the  permit  provisions  are  enforceable 
and  will  achieve  the  emissions 
reductions  required  by  the  Act.  Each 
permit  would  specify  the  annual  basic 
and  bonus  allowance  allocation  for  each 
unit  because  if  the  allowance  system 
were  to  fail,  the  annual  emissions  limit 
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for  monitoring  the  emissions  from  each 
unit.  When  affected  and  non-affected 
units  utilize  a  common  stack,  the  owner 
or  operator  may  also  employ  the 
procedures  specified  in  §  75.11(a)|7)  for 
determining  the  emissions  from  each  of 
the  affected  units.  In  addition,  the 
Agency  has  proposed  to  require  one 
excess  emissions  offset  plan  under  40 
CFR  part  77,  from  affected  units  utilizing 
a  common  stack.  Section  72.50,  thus, 
proposes  that  units  utilizing  and 
monitoring  in  a  common  stack  be 
governed  by  a  common-stack  plan 
submitted  in  accordance  with  40  CFR 
parts  72  and  75.  In  addition,  §  72.50 
would  require  that,  in  the  absence  of  a 
demonstration  in  the  permit  application 
that  separate  emission  monitoring 
systems  or  procedures  have  been  duly 
certified  in  accordance  with  40  CFR  part 
75  for  each  unit,  if  any  one  unit  using  the 
common  stack  is  not  otherwise  an 
affected  unit  it  would  have  to  be 
designated  as  an  affected  unit  under  the 
substitution,  opt-in,  or  new  unit 
provisions  of  subpart  D,  as  appropriate. 
This  would  be  a  mandatory  and 
necessary  obligation  in  order  to  hold  the 
source  accountable  for  all  emissions 
from  the  stack. 

Thus,  if  the  combined  emissions 
exceed  the  aggregate  of  SO2  allowances 
held  for  the  units  utilizing  the  common 
stack  or  the  NO,  emission  rate  that 
would  have  been  allowed  under  the 
applicable  emissions  limitation(s),  all  of 
the  units  using  the  common  stack  would 
be  treated  as  being  in  noncompliance. 
Moreover,  since  it  is  exceedingly 
difficult  to  assign  or  apportion  emissions 
to  the  individual  units  using  one  monitor 
at  a  common  stack,  the  owners  and 
operators  of  all  the  units  with  emissions 
ducted  to  the  stack  would  share 
responsibility  for  ensuring  compliance 
with  any  excess  emissions  penalties  and 
offset  requirements. 

F.  Acid  Rain  Permit  Contents 

Subpart  E  describes  the  content 
requirements  of  all  Acid  Rain  permits, 
including  general  information, 
designated  representative  certifications, 
prohibitions,  the  incorporation  of  Acid 
Rain  program  definitions,  allowance 
information,  compliance  plans, 
monitoring  requirements,  and  reporting 
and  recordkeeping  requirements.  These 
requirements  are  mandated  by  the 
statute  or  are  necessary  to  ensure  that 
the  permit  provisions  are  enforceable 
and  will  achieve  the  emissions 
reductions  required  by  the  Act.  Each 
permit  would  specify  the  annual  basic 
and  bonus  allowance  allocation  for  each 
unit  because  if  the  allowance  system 
were  to  fail,  the  annual  emissions  limit 


for  each  unit  would  be  that  unit's  annual 
allowance  allocation. 

The  Acid  Rain  permit  content 
requirements  would  apply  to  all  Phase  I 
and  Phase  II  Acid  Rain  permits,  whether 
those  permits  were  issued  by  EPA  or  by 
a  State  or  local  permitting  authority  with 
I    a  program  approved  under  Title  V.  The 
purpose  of  the  Acid  Rain  permit  is  to 
provide  a  document  where  all  of  the 
Acid  Rain  requirements  that  apply  to  an 
individual  source,  and  to  each  unit  at 
the  source,  are  articulated.  This  would 
provide  certainty  to  the  source,  the 
permitting  authority,  and  the  public 
regarding  exactly  what  requirements  the 
source  is  subject  to  under  the  program. 

1.  Permit  Shield 

This  subpart  would  also  address  the 
"permit  application  shield"  and  "permit 
shield"  effects  of  permit  submissions 
under  the  Acid  Rain  program.  Section 
72.53(a)  would,  consistent  with  section 
503(d)  of  the  Act.  shield  any  source 
which  has  submitted  a  timely  and 
complete  permit  application,  from  any 
possible  liability  under  section  502(a)  of 
the  Act  for  operating  without  a  permit, 
where  the  source's  failure  to  have  a 
permit  is  the  result  of  inaction  on  the 
part  of  the  permitting  authority  and  no 
fault  of  the  source.  The  application 
shield  would  also  apply  where  an 
affected  source  operates  in  compliance 
with  an  approved  permit  application 
and  compliance  plan  binding  on  the 
source  prior  to  the  permit's  effective 
date. 

In  addition,  consistent  with  section 
504(f)  of  the  Act  and  §  70.6(h)(1)  of  the 
proposed  title  V  regulations.  §  72.52(b) 
of  today's  proposal  would  shield  any 
source  operated  in  accordance  with  a 
permit  properly  issued  under  title  IV  and 
40  CFR  part  72,  from  enforcement.  The 
provision  would  give  certainty  to 
affected  sources  operated  in  compliance 
with  the  terms  of  a  properly  issued 
permit  that  they  would  no  longer  be 
subject  to  other  requirements  of  the 
program  that  might  otherwise  apply.  For 
example,  a  unit  governed  by  a  properly 
approved  repowering  extension,  would 
no  longer  be  subject  to  the  January  1>. 
2000  Phase  II  compliance  deadline. 

Section  72.52(b)  would,  however,  limit 
the  shield  that  is  being  proposed  by  the 
Agency  under  section  5i34(f)  at 
§  70.6(h)(1).  Specifically,  as  required  by 
section  408(h)(2)  and  as  authorized  by 
section  504(f).  EPA  proposes  that  a 
source  would  not  be  shielded  by  a 
provision  of  a  permit  that  does  not 
clearly  comply  with  the  requirements  of 
title  IV  or  the  Acid  Rain  program, 
including  any  provision  in  a  title  V 
permit  or  State  decision  interpreting  a 


title  V  permit  in  a  manner  that  would 
alter  the  applicability  of  a  title  IV 
requirement  to  a  source.  The  Agency 
interprets  the  language  in  section  504(f) 
authorizing  such  limitations  on  the 
shield  and  the  limiting  language  in 
section  408(h)(2)  as  a  protection  against 
permit  conditions,  including  conditions 
resulting  from  a  State  interpretation  of  a 
permit  provision,  that  would  alter 
essential  Acid  Rain  program 
requirements  such  as  the  requirements 
governing  designated  representatives, 
emissions  monitoring,  recordkeeping, 
and  reporting,  approval  of  compliance 
options,  and  liability.  The  Agency 
requests  comments  on  the  permit  shield 
provisions  in  today's  proposal. 

G.  Acid  Rain  Phase  I  Implementation 

1.  Description  of  Process 

Subpart  F  describes  the  proposed 
implementation  of  the  Phase  I  Acid  Rain 
permit  program.  The  units  covered  under 
Phase  I  of  the  program,  listed  in 
appendix  A.  generally  include  the 
largest  plants  with  the  highest  SOs 
emissions  in  the  United  States.  In 
addition,  certain  other  units  may 
become  affected  units  in  Phase  I  of  the 
program  under  one  or  more  of  the 
compliance  options  provided  in  subpart 
D.  Title  IV  of  the  Act  mandates  that  SOi 
and  NO,  emissions  reductions  for  IHiase 
I  affected  units  begin  on  January  1, 1995 
and  continue  in  effect  until  December 
31, 1999.  While  the  Phase  I  emissions 
reduction  obligations  begin  on  January 
1. 1995,  some  Phase  I  requirements  begin 
earlier. 

Title  IV  requires  that  Phase  I 
permitting  be  implemented  by  EPA.  The 
Agency  will  process  permit  applications, 
write  and  issue  permits,  and  process 
permit  revisions.  In  addition,  in 
cooperation  with  State  and  local  air 
quality  agencies.  EPA  will  monitor 
compliance  and  take  appropriate 
enforcement  action  as  necessary.  In 
contrast,  permitting  for  Phase  II  of  the 
Acid  Rain  program,  which  begins 
January  1,  2000,  will  be  implemented  by 
States  with  approved  operating  permit 
programs  under  title  V  of  the  Act,  and 
by  EPA  only  for  sources  in  States  where 
an  operating  permit  program  has  not 
been  approved.  This  subpart  includes 
the  proposed  deadlines  and  procedures 
for  the  Phase  I  permit  program  only. 

Consistent  with  section  408,  the  basic 
permitting  process  for  Phase  I  would  be 
as  follows:  The  designated 
representatives  for  Phase  I  affected 
sources  would  be  required  to  submit 
Acid  Rain  permit  applications  and 
proposed  compliance  plans  to  the 
Agency  on  or  before  February  15. 1993. 


(Designated  representative  certiHcations 
under  subpart  B.  would  have  to  be  filed 
for  each  Phase  I  affected  source  not 
later  than  with  the  permit  apphcation.) 
The  Agency  would  review  and  act  on 
these  applications,  using  the  procedures 
set  forth  in  subpart  G  including  an 
opportunity  for  public  comment,  within  6 
months  of  receipt.  (For  sources  applying 
on  February  15,  this  would  be  about 
August  15. 1993:  earlier  applications 
would  receive  earlier  attention.)  The 
rule  would  afford  sources  and  persons 
who  commented  on  proposed  permits  an 
opportunity  to  appeal  permitting 
decisions  (using  the  procedures  set  forth 
in  subpart  H).  The  appeals  would  have 
to  be  filed  within  60  days  of  the 
Agency's  decision:  thus,  ensuring  that 
disputes  will  be  resolved  prior  to  the 
emissions  reduction  requirements  that 
begin  on  January  1, 1995. 

2.  Treatment  of  Effective  Date  of  Permits 

Section  408(a)  of  the  Act  specifies  that 
Acid  Rain  permits  have  a  term  of  five 
years,  but  section  408(c)(2)  requires  EPA 
to  act  on  compliance  plans  by  August 
15, 1993.  EPA  believes  that  the  clear 
intent  of  Congress  was  for  Phase  I  Acid 
Rain  permits  to  remain  in  effect  for  the 
5-year  duration  of  Phase  I.  Thus,  the 
Agency  is  proposing  to  issue  Phase  I 
permits  on  or  about  August  15, 1993.  and 
to  have  those  permits  take  effect  on 
January  1, 1995.  This  interpretation  of 
the  statutory  deadlines  would  ensure 
that  the  Phase  I  permits  will  not  expire 
in  the  middle  of  Phase  I. 

The  rule  would  also  clarify  what 
requirements  apply  to  the  source  prior  to 
the  permit's  effective  date.  Specifically, 
the  permit  application  and  compliance 
plan  would  be  binding  on  the  source 
upon  a  determination  of  completeness 
until  the  permit  became  effective.  EPA 
could,  thus,  ensure  compliance  by  the 
source  with  monitoring  and  other  Acid 
Rain  requirements  that  must  be  met 
before  January  1, 1995.  EPA's  authority 
to  approve,  disapprove,  or  modify 
permit  applications  and  compliance 
plans  would  afford  further  protections. 

The  Agency  believes  that  the 
proposed  approach  to  the  permit  term 
and  effectiveness  issue  best  reflects  the 
intent  of  Congress.  It  allows  permittees 
and  interested  parties  the  flexibility  to 
contest  Acid  Rain  permit  conditions 
before  commencement  of  Phase  I 
emissions  reduction  requirements, 
reduces  the  potential  burden  of 
redundant  permitting,  yet  ensures  that 
essential  program  elements  will 
continue  to  be  in  place. 
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H.  Federal  Acid  Rain  Permit  Issuance 
Procedures 

1.  Approach 

This  subpart  describes  the  proposed 
issuance  procedures  for  Federal  Acid 
Rain  permits.  The  authority  for  the 
permitting  procedures  set  forth  in  this 
subpart  can  be  found  in  section  408(a)  of 
the  Act,  which  mandates  that  the 
provisions  of  the  title  IV  be  implemented 
by  permits  issued  to  affected  units  in 
accordance  with  the  provisions  of  title  V 
(40  CFR  parts  70  proposed  at  56  FR 
21712,  May  10. 1991,  and  71).  as  modified 
by  title  IV.  These  procedures  are 
intended  to  be  as  consistent  with  40  CFR 
parts  70  and  71  as  possible,  while 
addressing  the  particular  permitting 
concerns  of  the  Acid  Rain  program.  The 
Agency  requests  comments  on 
coordination  of  this  subpart  with  the 
operating  permits  program.  EPA  also 
requests  comments  on  the  coordination 
between  requirements  in  this  subpart 
which  apply  to  State  Acid  Rain 
permitting  programs  (40  CFR  part  72, 
subpart  I)  and  the  State  operating 
permits  program  set  forth  at  40  CFR  part 
70. 

Title  V  of  the  Act  is  largely  based  on 
the  Agency's  existing  Clean  Water  Act 
permitting  program,  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES).  Congress  believed  the  NPDES 
program  was  relatively  successful  in 
reducing  pollutants  in  the  waters  of  the 
United  States,  and  used  the  IWDES 
program  as  a  model  for  Clean  Air 
permitting.  In  keeping  with  Congress' 
intent  to  base  Clean  Air  permitting 
programs  on  existing  Agency  permitting 
programs,  this  subpart  is  modeled  in 
large  part  on  the  consolidated  permitting 
procedures  set  forth  at  40  CFR  part  124. 
The  part  124  procedures  are  used  for  the 
NPDES  program,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
permitting  program,  and  the  Prevention 
of  Significant  Deterioration  (PSD)  air 
permitting  program.  The  Agency 
believes  that  it  is  preferable  to  build  on 
these  existing  procedures,  rather  than 
developing  completely  new  permitting 
procedures.  While  40  CFR  part  124  is 
used  as  the  basis  for  today's  proposed 
procedures,  the  Agency  has  made 
modifications  to  those  procedures  to 
ensure  consistency  with  Title  V,  to 
address  the  particular  concerns  of  Acid 
Rain  permitting,  andito  modify  aspects 
of  the  40  CFR  part  124  procedures  which 
have  not  worked  effectively  in  these 
other  permitting  programs.  Thus,  while 
the  procedures  set  forth  in  today's 
proposal  are  similar  to  those  in  40  CFR  , 
part  124.  they  are  not  identical.  The 
Agency  requests  both  overall  comments 
on  the  procedures  in  today's  proposal 


and  comments  on  specific  aspects  of  the 
proposed  procedures. 

The  permit  issuance  process  proposed 
in  this  subpart  is  as  follows:  the  permit 
writer  would  determine  whether  the 
application  and  compliance  plan 
submitted  by  the  designated 
representative  is  complete.  After  all 
additional  information  has  been 
obtained,  the  permit  writer  would 
prepare  a  proposed  permit  and  an 
accompanying  statement  of  basis,  which 
would  describe  the  legal  and  factual 
basis  of  the  permit  requirements.  Public 
notice  would  be  provided  on  the 
proposed  permit,  and  the  public  would 
have  an  opportunity  to  comment  and 
ask  for  a  public  hearing.'*  Following 
submission  of  all  comments,  the  permit 
writer  would  revise  the  proposed  permit 
based  on  the  comments.  The  revised 
permit  would  be  issued  as  the  permitting 
decision,  after  which  appeals  to  the 
permit  may  occur. 

2.  Regional  Role 

The  proposal  would  require  that 
copies  of  all  Acid  Rain  program  filings 
be  sent  simultaneously  to  the  State,  to 
the  EPA  Regional  Air  Program  Division, 
and  to  the  EPA  Headquarters,  Acid  Rain 
Division.  The  dale  of  receipt  of  permit 
submissions  would  be  determined  by 
the  date  of  receipt  at  the  appropriate 
U.S.  EPA  Regional  office.  This  proposal 
does  not.  however,  articulate  whether 
the  Regions  or  Headquarters  will  issue 
the  Phase  1  permits,  and  Phase  II  permits 
where  the  State  defaults,  or  whether  the 
Regions  will  have  a  role  in  Acid  Rain 
permit  appeals,  instead,  the  proposal 
uses  the  term  "Administrator".  EPA's 
current  thinking  is  that  the  Agency 
would  employ  a  team  approach  in  taking 
any  Federal  permit  action  during  which 
the  EPA  Regional  office,  EPA 
Headquarters  office,  and  the  State 
would  work  together.  The  Regional 
office  would,  however,  maintain  the 
official  record  of  permit  actions  and 
would  officially  issue  the  permit. 

Traditionally,  implementation  of 
Federal  environmental  permitting 
programs  has  been  delegated  to  the 
Regions.  Such  an  approach  is  logical 
since  the  Regions  are  more  familiar  with 
the  sources.  The  Regions  also  would  be 
responsible  for  reviewing  State  permit 
programs  beginning  in  1993  for 
consistency  with  the  Acid  Rain  program, 
and  for  reviewing  proposed  State-issued 
operating  permits  in  Phase  II.  Similarly, 


administrative  challenges  to  EPA 
actions  are  traditionally  heard  in  the 
Regional  Offices,  with  the 
Administrative  Law  fudge's  office 
operating  a  circuit  managed  by  the 
Regional  Hearing  Clerks.  This  is 
particularly  appropriate  since  the  record 
of  a  permit  action  and  information  about 
the  source  is  located  in  the  Regional 
Office.  Thus,  the  Regions  will 
undoubtedly  play  a  critical  role  in  the 
Acid  Rain  program.  Certain  permit 
actions  might,  however,  require  a 
Headquarters  lead  to  improve  national 
consistency  in  Acid  Rain  permitting 
requirements. 

/.  Appeal  Procedures  for  Acid  Rain 
Permits 

Subpart  H  describes  the  proposed 
rights  and  procedures  for  administrative 
appeals  of  permitting  decisions  of  the 
Administrator  under  the  Acid  Rain 
program.''  Subpart  H  also  lists  other 
Acid  Rain  program  decisions  of  the 
Administrator  that  are  not  "permitting 
decisions"  and,  therefore,  not  subject  to 
the  procedures  of  subpart  H  even  though 
they  may  ultimately  be  incorporated 
into  the  Acid  Rain  program  permit 
provisions  applicable  to  the  source. 
These  include  any  action  by  the 
Administrator  relying  on  a  certificate  of 
representation  submitted  under  subpart 
B;  any  action  by  the  Administrator 
regarding  a  proposed  excess  emissions 
offset  plan  under  40  CFR  part  77;  or  any 
action  by  the  Administrator  on  a 
proposed  alternative  emissions 
monitoring  system  under  40  CFR  part  75. 
The  Agency  is,  however,  considering 
whether  all  decisions  by  the 
Administrator  under  the  Acid  Rain 
program  pursuant  to  40  CFR  parts  72-78 
should  be  subject  to  an  appeals 
procedure  such  as  is  proposed  today. 

Section  307  of  the  Act  provides  an 
opportunity  for  judicial  review  of  final 
Agency  action  under  the  Act  in  Federal 
circuit  court.  Such  judicial  review  is 
available  after  the  petitioner  has 
exhausted  all  administrative  remedies, 
such  as  administrative  appeals 
procedures.  Use  of  an  administrative 
appeals  procedure  is  consistent  with 
other  environmental  permitting 
programs,  including  the  NPDES,  RCRA. 
and  PSD  programs.  An  administrative 
appeals  procedure  is,  moreover, 
appropriate  since  it  would  allow  the 
Agency  to  review  permitting  decisions 


"  In  its  public  notice,  the  Agency  will  provide  a 
phone  number  or  method  of  «cce«»  to  an  electronic 
bulletin  board  to  ensure  the  public  uin  obtain 
information  on  whether  a  hearing  will  be  held  on 
the  proposed  permit,  and  the  lime  and  location  of 
any  scheduled  hearing. 


"  The  term  "permitting  decision"  is  defined  in 
i  72.2  as  any  permitting  action  taken  by  the 
Administrator  under  the  Acid  Rain  Prj^ram 
following  the  administrative  procedures  of  40  CFH 
part  72.  including  where  provided  for.  an 
opportunity  for  public  comment.  (See.  alfKi 
definitions  for  "proposed  permit. ') 
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administrative  challenges  to  EPA 
actions  are  traditionally  heard  in  the 
Regional  Offices,  with  the 
Administrative  Law  {udge's  office 
operating  a  circuit  managed  by  the 
Regional  Hearing  Clerks.  This  is 
particularly  appropriate  since  the  record 
of  a  permit  action  and  information  about 
the  source  is  located  in  the  Regional 
Office.  Thus,  the  Regions  will 
undoubtedly  play  a  critical  role  in  the 
Acid  Rain  program.  Certain  permit 
actions  might,  however,  require  a 
Headquarters  lead  to  improve  national 
consistency  in  Acid  Rain  permitting 
requirements. 

/.  Appeal  Procedures  for  Acid  Ruin 
Permits 

Subpart  H  describes  the  proposed 
rights  and  procedures  for  administrative 
appeals  of  permitting  decisions  of  the 
Administrator  under  the  Acid  Rain 
program.''  Subpart  H  also  lists  other 
Acid  Rain  program  decisions  of  the 
Administrator  that  are  not  "permitting 
decisions"  and,  therefore,  not  subject  to 
the  procedures  of  subpart  H  even  though 
they  may  ultimately  be  incorporated 
into  the  Acid  Rain  program  permit 
provisions  applicable  to  the  source. 
These  include  any  action  by  the 
Administrator  relying  on  a  certificate  of 
representation  submitted  under  subpart 
B;  any  action  by  the  Administrator 
regarding  a  proposed  excess  emissions 
offset  plan  under  40  CFR  part  77;  or  any 
action  by  the  Administrator  on  a 
proposed  alternative  emissions 
monitoring  system  under  40  CFR  part  75. 
The  Agency  is,  however,  considering 
whether  all  decisions  by  the 
Administrator  under  the  Acid  Rain 
program  pursuant  to  40  CFR  parts  72-78 
should  be  subject  to  an  appeals 
procedure  such  as  is  proposed  today. 

Section  307  of  the  Act  provides  an 
opportunity  for  judicial  review  of  final 
Agency  action  under  the  Act  in  Federal 
circuit  court.  Such  judicial  review  is 
available  after  the  petitioner  has 
exhausted  all  administrative  remedies, 
such  as  administrative  appeals 
procedures.  Use  of  an  administrative 
appeals  procedure  is  consistent  with 
other  environmental  permitting 
programs,  including  the  NPDES,  RCRA. 
and  PSD  programs.  An  administrative 
appeals  procedure  is.  moreover, 
appropriate  since  it  would  allow  the 
Agency  to  review  permitting  decisions 


"  The  term  "pennilting  decision"  is  deRned  In 
{  72.2  as  any  permitting  action  taken  by  the 
Administrator  under  the  Acid  Rain  Program 
fnllowing  the  administrallve  procedures  of  40  CFR 
part  72.  including  where  provided  for.  an 
opportunity  for  public  comment.  (See.  alfwi 
definitions  for  "proposed  permit.") 


for  correctness  before  having  to  defend 
permitting  actions  in  Federal  court.  This 
approach  would  also  provide  petitioners 
with  a  less  resource  intensive  (and  less 
time-consuming)  process  for  resolving 
disputes  concerning  Acid  Rain  permit 
conditions,  than  would  be  involved  in  a 
judicial  action. 

The  administrative  appeals 
procedures  proposed  in  subpart  H  are 
guided  by  two  concerns:  (a)  The  need  to 
expedite  the  appeals  process 
(particularly  since  an  opportunity  for 
public  comment  would  have  already 
been  provided  before  any  permitting 
decision  was  reached],  and  (b)  the  need 
to  provide  a  forum  for  resolving  factual 
disputes  if  necessary  in  any  final  review 
by  the  Administrator. 

The  rule  would  allow  appeals  of 
decisions  by  the  Administrator  on  the 
basis  of  factual,  legal,  or  policy  issues. 
The  rule  would  include  limitevi 
opportunity  for  an  evidentiary  hearing  to 
resolve  disputes  concerning  genuine 
issues  of  material  fact.  Specifically  in 
reviewing  any  appeal  involving  disputed 
issues  of  fact,  the  Administrator  would 
have  the  option  of  referring  the  case  to  a 
Presiding  Officer  (see  definitions) 
appointed  by  the  Chief  Administrative 
Law  |udge  to  conduct  an  evidentiary 
hearing.  If  permit  issuance  responsibility 
is  delegated  to  the  Regions  (see 
discussion  of  subparts  F  and  G),  the 
Agency  proposes  that  such  appeals 
would  be  heard  in  the  Region  in  which 
the  affected  unit  is  located. 

The  mles  and  procedures  proposed 
today  for  conducting  evidentiary 
hearings  are  based  on  the  procedures 
used  for  permit  appeals  in  the  NPDES 
program,  and  on  the  Federal  Rules  of 
Civil  Procedure.  To  ensure  expedition, 
Presiding  Officers  would  be  required  to: 
limit  evidentiary  hearings  to  genuine 
issues  of  material  fact,  limit  evidence  to 
such  factual  issues,  and  bar  testimony 
on  legal  and  policy  issues.  The  Presiding 
Officer  would,  moreover,  be  authorized 
to  limit  the  hearing  to  a  paper 
evidentiary  hearing  where  direct-  and 
cross-examination  of  witnesses  would 
not  be  riecessary  for  a  full  and  true 
disclosure  of  the  facts.  This  is 
appropriate  since  permitting  is  an 
essential  rulemaking  function  and,  as 
previously  mentioned,  there  would 
already  have  been  an  opportunity  for 
public  comment. 

The  rule  proposes  that  the  standard  of 
review  to  be  applied  by  the 
Administrator  and  Presiding  Officer  be 
as  follows.  The  person  seeking  a  permit 
woukl  bear  the  burden  of  proof  that  the 
permit  should  be  issued.  Any  person 
challenging  the  permitting  decision 
would  bear  the  btirden  of  going  forward 
and  showing  that:  (1)  with  regard  to  any 


factual  finding  or  legal  conclusion 
underlying  the  permitting  decision,  the 
standard  is  "cleariy  erroneous'*:  and  (2] 
with  regard  to  an  exercise  of  discretion 
or  a  policy  determination  underlying  the 
permitting  decision,  the  standard  would 
be  "arbitrary  and  capricious ".  These 
standards  are  cor>sistent  with  the 
traditional  standards  for  reviewing 
actions  of  agencies  under  the 
Administrative  Procedures  Act. 

After  a  petition  for  review  is  filed,  the 
Admiitistrator  would  grant  or  deny  the 
petition  and  have  the  option  to  refer  the 
petition  to  a  Presiding  Officer  for 
evidentiary  hearing.  If  the  petition  for 
review  is  granted  and  an  evidentiary 
hearing  is  not  granted,  the  parties  may 
file  briefs,  llie  Administrator  would, 
thereafter,  issue  a  final  (Mtier  addressing 
the  appealed  issues.  The  order, 
supplemented  by  the  record  of  the 
appeal  and  of  the  decision,  would 
become  the  final  Agency  action. 

If  the  case  is  referred  to  a  Presiding 
Officer  for  hearing,  the  Presiding 
Officer's  review  would  conclude  with  a 
proposed  order.  The  proposed  order 
would  become  a  final  Agency  action, 
unless  (a)  the  Administrator  issued  a 
notice  of  intent  to  review  within  30  days, 
sua  sponte;  or  (b)  a  party  filed  a  further 
appeal  to  the  Administrator  objecting  to 
the  proposed  order  within  15  days  and 
the  Administrator  issued  a  notice  of 
intent  to  review  the  proposed  order 
pursuant  to  the  objection.  An  appeal  of 
a  proposed  order  to  the  Administrator 
would  have  to  allege  that  a  finding  of 
fact  or  conclusion  of  law  was  clearly 
erroneous,  or  that  an  exercise  of 
discretion  or  a  policy  determination  was 
arbitrary  and  capricious.  In  issuing  a 
notice  of  review,  the  Administrator 
would  have  discretion  to  allow  briefs  by 
the  parties. 

The  Agency  has  fm>po8ed  this 
approach  because  it  wosid  allow  for  full 
development  of  factual  disputes  during 
the  administrative  review  process.  It 
would  afford  the  Agency  an  opportunity 
to  correct  erroneous  factual 
determinations,  aitd  ensure  that  the 
permit  writer  appropriately  applied  the 
regulatory  and  statutory  requirements  to 
the  site-specific  circumstances  of  the 
source.  This  approach  would  also  allow 
the  Agency  to  fully  consider  the  legal 
and  policy  implications  of  a  permitting 
decision,  prior  to  any  judicial  review. 

1.  Other  Approaches  Considered 

The  Agency  also  considered 
proposing  permit  af^als  proct  dures 
that  would  not  afford  any  opportunity 
for  a  hearing.  Such  an  approach  is  used 
in  the  RCRA  and  PSD  programs  which 
do  not  provide  for  evidentiary  hearings. 
where  challenges  to  permitting  decisions 


are  filed  with  the  Administrator.  The 
Agency  considered  wrhether  such  an 
approach  might  be  appropriate  here 
since:  the  permit  decision  would  have 
been  reached  following  a  full 
opportunity  for  public  comment  ai>d 
evidentiary  hearings  can  be  resource 
intensive.  The  Agency  bebeves, 
however,  that  allowing  a  procedure  for  a 
full  airing  of  factual  issues  would 
ultimately  reduce  delays  in  the 
permitting  progranx  This  n  particularly 
the  case  since  factual  hearings  could 
help  expedite  reviews  by  the 
Administrator,  and  since  the  absence  of 
a  hearing  procedure  could  increase  the 
risk  of  judicial  remands  to  the  Agency 
for  further  development  in  cases  alleging 
genuine  issues  of  material  fact.  In 
addition,  using  an  evidentiary  hearing 
process  the  Administrator  would  have  a 
more  complete  record  to  review 
concerning  any  factual  issiies  than  if  he 
or  she  were  to  make  a  decision  based 
solely  on  the  permit  issuance  record. 
Thus,  an  administrative  proceeding 
which  only  allowed  for  an  appeal  to  the 
Administrator  would  not  necessarily  be 
more  expeditious.  The  proposed 
procedure  would,  thus,  tend  to  renwve 
any  doubt  that  decisions  accurately 
reflect  the  policies  of  the  Agency. 

Perhaps  the  strongest  criticism  of  an 
evidentiary  bearing  process  is  the  time 
involved  in  an  appeal.  Today's  proposal, 
therefore,  would  not  only  limit  hearings 
to  cases  where  they  are  really 
necessary,  but  would  also  estabhsh 
deadlines  for  parties'  submissions  and 
for  certain  Agency  actions.  The 
proposed  limitations  arul  deadlines 
would  speed  evidentiary  hearings  and. 
thus,  reduce  the  burden  of  hearings  on 
the  Agency,  on  permittees,  and  on 
parties  seeking  to  appeal  permit 
conditions.  The  Agency  requests 
comment  on  whether  to  provide  for  »n 
evidentiary  hearing  process  or  an 
abbreviated  process  similar  to  that  used 
in  the  RCRA  and  PSD  programs  for 
appealing  initial  decisions  of  the 
Administrator. 

/.  Acid  Rain  Phase  II  ImplemeBtaUon 

Subpart  I  sets  forth  the  permitting 
requirements  for  Phase  II  of  the  Acid 
Rain  program.'*  Unlike  Phase  I.  section 


■  ■  P(m9<  U  cmisaioaa  laAtctioaa  be^iB  on  )mM»n> 
1.  2000  foll«wiag  Ik*  ooadanok  el  Hmsc  L  Some 
other  Phsac  II  ra^airaaMnli  begio  csriier  {e.g. 
eimsMons  moQitoring.  and  adMdulM  iot  •aarcts 
applying  lor  repowermg  cxIeaMU*^  Im  Phaa*  U.  Ik* 
remaining  affected  hdiU  |1i*I  mn*  Ml  rtgulalgJ  in 
Phase  I.  e.g.  tlwae  Utted  in  appfifai  B  of  todvy  t 
proposal.  wiU  be  stibiec*  !•  AciA  fUia  Prasnm 
emissions  redactMn  reqairemeala.  N«w  ttuH  »mi 
units  thai  "o^l  »   aBder  the  teriM  tt  4*  CFH  p^irt  7« 
will  be  regulated  as  well.  , 
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408  requires  that  Phase  II  permitting  be 
implemented  by  States  with  operating 
permit  programs  approved  under  40  CFR 
part  70  by  |uly  1. 1996.  In  the  event  a 
Slate's  permit  program  has  not  been 
approved  in  time  under  40  CFR  part  70. 
EPA  would  implement  the  Acid  Rain 
permit  requirements  for  affected  sources 
in  that  State  in  accordance  with  40  CFR 
part  71  and  this  part  (The  process  for 
Federal  permitting  of  Phase  II 
requirements  would  be  the  same  as  for 
Phase  I  and  for  other  Federal  permit 
issuance  under  40  CFR  part  71  in 
instances  of  State  defaults  under  40  CFR 
part  70.)  In  some  cases,  a  State  may 
obtain  40  CFR  part  70  program  approval 
after  )uly  1. 1996.  but  before  the  EPA  has 
issued  initial  Phase  U  permits  to  all  of 
the  Acid  Rain  sources  in  the  State.  Some 
States  may  have  relatively  few  Phase  II 
Acid  Rain  sources  to  begin  with.  The 
EPA.  thus,  proposes  to  reserve  the  right 
to  delegate  responsibility  for  permit 
review  and  implementation  to  such  a 
State,  potentially  including  permit 
issuance  for  all  unpermitted  Acid  Rain 
sources,  if  EPA  determines  that  such  a 
delegation  would  not  result  in  undue 
burden  for  the  permitting  authority  or 
delay. 

Pursuant  to  the  schedules  and 
procedures  of  title  IV,  subpart  I  would 
require  affected  sources  to  submit  Phase 
II  permit  applications  and  proposed 
compliance  plans  for  SOj  by  January  1. 
1996,  for  NO,  by  January  1, 1998,  and  for 
new  units  twenty  four  months  before  the 
latter  of  January  1,  2000  or  the  date  the 
unit  "commences  operation".  Copies  of 
each  application  would  have  to  be  sent 
to  the  State,  to  EPA  Headquarters,  and 
to  the  Region. 

Subpart  I  provides  that  the  State  with 
an  approved  program  would  make  a 
determination  of  completeness  in 
accordance  with  40  CFR  70.5(c).  and 
would  notify  the  Administrator  of  such 
determination.'*  The  permitting 
authority  then  would  write  a  "draft 
permit"  (See.  S  72.2  definitions)  and 
allow  opportunity  for  public  comment  in 
accordance  with  section  502(b)(6)  and 
proposed  40  CFR  part  70(i).  Following 
the  public  comment  period,  the  State 
would  submit  a  "proposed  permit"  to 
EPA  for  review.  Following  EPA  review. 


"The  permit  appUcalion  and  pmposed 
compliance  plan  are  binding  on  the  source  prior  (o 
permit  issuance.  (See  i  40e(d)(3).|  The  Ag<>n<;y  is 
proposing  that  the  application  and  proposed 
compliance  plan  be  binding  upon  submission  to  the 
permitting  authority.  The  Agency  believes,  however, 
that  a  disapproved  or  incomplete  application  should 
not  be  binding  because  it  does  not  meet  the 
applicable  requirements  of  the  Act.  The  rule 
proposes  that  the  State  inform  EPA  if  any 
completeness  determination  in  order  to  know 
whether  the  application  is  binding  on  the  source 
and  enforceable. 


and  assuming  EPA  did  not  veto  the 
proposed  permit  as  provided  in 
proposed  Section  70.8,  the  Acid  Rain 
permit  would  be  issued.  Section  408 
mandates  that  Phase  II  SOi  permits  be 
issued  by  States  on  or  before  December 
31. 1997.  As  is  discussed  above 
regarding  subpart  E,  applications  would 
be  binding  on  sources  before  the  permit 
is  issued. 

The  schedule  mandated  by  title  IV  for 
issuing  initial  Phase  II  Acid  Rain  permits 
coincides  roughly  with  the  first  two 
years  for  States  to  complete  issuing 
original  permits  under  title  V  and 
proposed  40  CFR  part  70.  Pursuant  to 
title  IV,  State  permitting  authorities  are 
required  to  issue  permits  for  Phase  II 
SO2  requirements  by  December  1997. 
Pursuant  to  title  V,  within  four  years 
after  a  State  receives  EPA  approval  of 
its  title  V  permit  program  it  must 
complete  the  process  of  issuing  title  V 
permits  covering  all  Clean  Air  Act 
requirements  to  all  sources  in  its 
jurisdiction.  Thus,  under  today's 
proposal  the  Acid  Rain  program  Phase  II 
SOi  requirements  would  appear  as  a 
separate  section  of  the  operating  permit 
issued  to  an  affected  source  under  title 
V  and  40  CFR  part  70. 

With  regard  to  the  title  IV  NO, 
permitting  deadlines,  applications  are 
not  due  until  January  1, 1998.  Thus, 
where  a  source  did  not  file  its  NO, 
limitation  application  with  its  Phase  U 
SO»  permit  application  in  1996,  the  State 
would  have  to  reopen  the  previously 
issued  permit  "for  cause"  to  add  the 
pertinent  NO,  provisions.  Similarly,  if  a 
title  V  operating  permit  covering  SIP 
requirements  were  issued  to  a  source 
under  40  CFR  part  70  before  the 
deadline  for  sources  to  submit,  or  for 
States  to  act  on.  Acid  Rain  Phase  II  SO2 
permit  applications,  the  State  would 
have  to  reopen  the  title  V  permit  "for 
cause"  to  incorporate  the  Acid  Rain  SOi 
requirements.  As  is  discussed  further 
below,  permits  for  affected  sources  are 
required  by  section  408  to  have  a  fixed 
term  of  five  years.  To  prevent  permit 
cycle  problems.  States  would  be 
required  by  40  CFR  parts  70  and  72  to 
put  affected  sources  on  a  5-year  cycle 
for  all  permitting  requirements. 

1.  Appeals  of  State  Issued  Permits 

Consistent  with  40  CFR  70.4(b)(3)(x) 
and  section  502(b)(6)  of  the  Act,  appeals 
of  Acid  Rain  provisions  in  State-issued 
permits  would  occur  through  State 
administrative  and  judicial  appeals 
procedures.  The  Agency  believes  this 
requirement  is  appropriate  since  the 
expression  of  Congressional  intent  in 
section  502(b)(6)  that  States  undertake 
these  functions  is  clear.  In  addition,  with 


the  exception  of  matters  constituting 
actions  of  the  Administrator  (See 
discussion  below),  the  State  will  have 
made  the  permitting  decisions  which 
will  be  considered  on  appeal. 
Furthermore,  the  Acid  Rain 
requirements  will  be  only  one  portion  of 
the  State-issued  operating  permit 
applicable  to  an  affected  source,  and 
other  operating  permit  provisions  may 
also  be  at  issue  in  any  appeal. 

Decisions  of  the  Administrator  that 
are  incorporated  into  State  issued  Acid 
Rain  permits  would,  however,  be  subject 
to  the  administrative  appeals 
procedures  set  forth  at  subpart  H.  and  to 
judicial  review  in  Federal  circuit  court 
pursuant  to  section  307(b)(1)  of  the  Act 
which  provides  an  opportunity  for 
Federal  court  review  of  "final  actions  of 
the  Administrator".  Decisions  of  the 
Administrator  that  must  be  incorporated 
into  the  source's  operating  permit 
include:  acceptance  of  a  designated 
representative  certification  and  issuance 
of  a  designated  representative 
identification  number,  approval  of  a 
monitoring  plan,  certification  of  a 
monitoring  system  and  or  of  an 
alternative  emissions  monitoring  system 
under  40  CFR  part  75,  approval  of  an 
excess  emissions  offset  plan  under  40 
CFR  part  77,  and  determination  of 
whether  a  proposed  technology  meets 
the  criteria  for  a  repowering  extension 
under  subpart  D.  The  Agency  believes 
that  such  decisions  of  the  Administrator 
should  be  appealed  federally  rather  than 
through  State  procedures  because:  (1) 
The  State  was  not  involved  in  making 
the  decision.  (2)  a  Federal  review 
procedure  for  these  decisions  will  help 
ensure  a  nationally  consistent  body  of 
judicial  precedent,  and  (3)  as  final 
Agency  action,  the  decisions  will  be 
reviewable  in  Federal  rather  than  State 
court.  The  Agency  is,  therefore, 
proposing  that  decisions  of  the 
Administrator  that  are  incorporated  into 
the  Acid  Rain  portion  of  a  State  permit 
be  subject  to  Federal  administrative, 
and  (upon  becoming  final)  Federal 
judicial  appeal  procedures  if  challenged. 
This  is  consistent  with  statutory 
authority,  as  any  final  decision  of  the 
Administrator  is  reviewable  in  Federal 
court  under  section  307(b)(1)  of  the  Act. 
and  is  therefore  not  appropriate  for 
State  court  review.  State  court  actions  in 
such  cases  is  preempted. 

In  addition.  S  72.202  of  today's  rule 
proposes  Acid  Rain-specific  criteria  for 
approving  State  operating  permit 
program  approval.  These  criteria,  which 
would  ensure  adequate  notice  and 
opportunity  for  EPA  to  participate  in 
challenges  to  Acid  Rain  permit 
provisions  during  Phase  II.  include: 
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the  exception  of  matters  constituting 
actions  of  the  Administrator  (See 
discussion  below),  the  State  will  have 
made  the  permitting  decisions  which 
will  be  considered  on  appeal. 
Furthermore,  the  Acid  Rain 
requirements  will  be  only  one  portion  of 
the  State-issued  operating  permit 
applicable  to  an  affected  source,  and 
other  operating  permit  provisions  may 
also  be  at  issue  in  any  appeal. 

Decisions  of  the  Administrator  that 
are  incorporated  into  State  issued  Acid 
Rain  permits  would,  however,  be  subject 
to  the  administrative  appeals 
procedures  set  forth  at  subpart  H,  and  to 
judicial  review  in  Federal  circuit  court 
pursuant  to  section  307(b)(1)  of  the  Act 
which  provides  an  opportunity  for 
Federal  court  review  of  "final  actions  of 
the  Administrator".  Decisions  of  the 
Administrator  that  must  be  incorporated 
into  the  source's  operating  permit 
include:  acceptance  of  a  designated 
representative  certification  and  issuance 
of  a  designated  representative 
identification  number,  approval  of  a 
monitoring  plan,  certification  of  a 
monitoring  system  and  or  of  an 
alternative  emissions  monitoring  system 
under  40  CFR  part  75.  approval  of  an 
excess  emissions  offset  plan  under  40 
CFR  part  77.  and  determination  of 
whether  a  proposed  technology  meets 
the  criteria  for  a  repowering  extension 
under  subpart  D.  The  Agency  believes 
that  such  decisions  of  the  Administrator 
should  be  appealed  federally  rather  than 
through  State  procedures  because:  (1) 
The  State  was  not  involved  in  making 
the  decision.  (2)  a  Federal  review 
procedure  for  these  decisions  will  help 
ensure  a  nationally  consistent  body  of 
judicial  precedent,  and  (3)  as  final 
Agency  action,  the  decisions  will  be 
reviewable  in  Federal  rather  than  State 
court.  The  Agency  is.  therefore, 
proposing  that  decisions  of  the 
Administrator  that  are  incorporated  into 
the  Acid  Rain  portion  of  a  State  permit 
be  subject  to  Federal  administrative. 
and  (upon  becoming  final)  Federal 
judicial  appeal  procedures  if  challenged. 
This  is  consistent  with  statutory 
authority,  as  any  final  decision  of  the 
Administrator  is  reviewable  in  Federal 
court  under  section  307(b)(1)  of  the  Act. 
and  is  therefore  not  appropriate  for 
State  court  review.  State  court  actions  in 
such  cases  is  preempted. 

In  addition.  §  72.202  of  today's  rule 
proposes  Acid  Rain-specific  criteria  for 
approving  State  operating  permit 
program  approval.  These  criteria,  which 
would  ensure  adequate  notice  and 
opportunity  for  EPA  to  participate  in 
challenges  to  Acid  Rain  permit 
provisions  during  Phase  II.  include: 
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•  Providing  acliial  notice  to  F.PA  of 
administrative  or  judicial  proceedings  at 
the  State  level  conceming  an  Acid  Rain 
provision  of  any  pennit: 

•  Providing  actual  notice  to  EPA  of 
any  order  or  decision  issued  following  a 
State  administrative  ur  judicial 
proceeding  thai  intCTprets.  modifies, 
voids,  or  othenA'ise  relates  to  any 
portion  of  an  Acid  Rain  permit. 
(Following  any  such  decision,  EPA 
would  have  an  opportunity  to  review  the 
permit  pursuant  to  40  CFR  70.8); 

•  Authority  effectively  granting  EPA 
the  right  to  intervene  in  any 
administrative  or  judicial  appeal  before 
the  State  involving  an  Acid  Rain  pennit 
provision; 

•  Limitations  to  ensure  that  no  appeal 
concerning  an  Acid  Rain  permit 
provision  will  result  in  a  stay  of  any 
such  provision,  except  <-is  provided  in 

§  72.95. 

These  criteria  are  specified  to  help 
ensure  nationally  consistent 
implementation  of  the  Acid  Rain 
program.  As  has  been  discussed 
elsewhere  in  today's  proposal,  national 
consistenqy  is  necessary  lo  ensure  an 
active  allowance  market  that  is  not 
hindered  by  local  inconsistencies  in 
Acid  Rain  implementation.  The  actual 
notice  requirements  will  ensure  that 
EPA  has  an  opportunity  to  become 
involved  in  a  State  level  appeal,  and 
that  decisions  interpreting  Acid  Rain 
permit  provisions  in  a  manner  that  is 
inconsistent  with  the  national 
implementation  of  the  program  w.  ill  be 
treated  as  proposed  permit 
modifications  subject  to  review  by  the 
Agency.  Affording  the  Agency  the  right 
lo  intervene  in  any  State  administrative 
or  judicial  appeal  of  an  Acid  Rain  permit 
provision  in  order  to  inform  the  State 
agency  or  court  on  any  issues  of  concern 
to  the  Acid  Rain  program  as  a  whole 
would  further  help  ensure  a  nationally 
consistent  program.  In  addition,  a  right 
of  intervention  would  afford  EPA  a  clear 
opportunity  lo  seek  removal  to  Federal 
court  of  any  proceeding  that  might  raise 
a  question  of  Federal  law  by  interpreting 
Acid  Rain  requirements  in  a  way  thai  is 
significantly  inconsistent  with  the 
national  program. 

The  Agency  also  believes  that  it  is  in 
the  interest  of  the  States  lo  provide 
these  opportunities  ft)r  Agency 
participation  in  challenges  to  Arid  Rain 
permit  provisions.  A  Stale 
administrative  or  judicial  proceeding 
could  inadvertenlly  result  in 
interpretations  of  Acid  Rain 
requirements  inconsistent  with  the 
national  Acid  Rain  program.  This 
interpretation  could  bind  the  State 
permitting  authority  when  issuing 
subsequent  Acid  Rain  permits.  The 


Agency  would  have  to  veto  each  such 
permit  and  possibly  revoke  approval  of 
the  entire  operating  permits  prt>gram 
until  the  problem  was  remedied.  The 
Agency  believes  that  such  an  outcome 
would  be  far  more  intrusive  and 
detrimental  to  the  State  and  EPA  than 
the  approach  proposed  today. 

The  Agency  also  proposes  to  require 
that  State  appeals  procedures  include 
the  Umitationa  on  stays  of  Acid  Rain 
permit  provisions  specified  at  §  72.95. 
The  Agency  believes  that  these 
limitation  provisions  are  essential  to  the 
proper  functioning  of  the  Acid  Ruin 
program  and  is.  therefore,  proposing 
today  to  require  States  to  include  these 
provisions  in  their  regulations  as  a 
precondition  to  receiving  approval  of  an 
operating  permits  program.  This  section 
disallows  stays  of  standard  permit 
provisions  that  are  mandated  b^  title  IV 
and  the  Acid  Rain  program  r-^gulation, 
or  of  provisions  that  are  essential  to  the 
functioning  of  the  Acid  Rain  projjram. 
This  requirement  is  designed  to  ensure 
that  appeals  are  not  brought  by  sources 
seeking  to  escape  friMn  the  Acid  Rain 
requirements  of  the  Act,  and  lo  protect 
sources  from  challenges  brought  by 
other  "interested  persons"  for  the 
purpose  of  pressuring  the  source  to  meet 
demands  that  may  or  may  not  be  related 
to  the  Acid  Rain  program  or  risk  non- 
compliance because  of  stays  of,  for 
example,  an  extension,  during  an 
appeal. 

"The  Agency  requests  comments  on 
this  approach  and  on  the  extent  to 
which  States  already  have  the  legal 
authority  to  comply  with  the  State 
program  approval  criteria  specified 
above. 

2.  Permit  Term 

Title  IV  mandates  that  Acid  Rain 
permits  be  issued  for  terms  of  5  years. 
The  Agency  is  proposing  that  Phase  I 
permits  (which  will  be  issued  in  7993)  be 
effective  from  January  1. 1995  through 
December  31, 1909  to  coincide  with 
Phase  I.  In  addition,  the  Agency  seeks 
comment  on  three  options  for  integrating 
title  IV  Phase  U  and  title  V  permit 
issuance. 

Under  one  option  States  would 
schedule  all  title  V  permitting  for 
affected  sources  so  that  the  effective 
date  of  the  Phase  11  permits  would  run 
from  lanuary  1,  2000  lo  2005.  Under  this 
approach  the  State  would  "issue"  the 
permit  in  1997  as  required  by  statute,  but 
the  permit  would  have  a  delayed 
effective  date.  The  State  would  reopen 
"for  cause"  the  alreadj -existing  EPA- 
issued  Phase  i  permit  lo  add  other  Clean 
Air  Act  requirements,  such  as  SIP 
limitations.  This  combined  permit  would 
expire  on  December  31, 19S9,  five  years 


after  the  dale  on  which  the  Phat«  I 
permit  originally  becanve  efft"ctiv.-: 
(January  1, 1995).  In  addiliun,  the  State 
would  concurrently  issue  a  second  title 
V  permit  to  the  source.  This  second 
permit  would  be  effective  from  )anuai-y 
1,  2000  through  December  31. 2004,  ami 
would  include  all  applicable  Clean  Air 
Act  requirements  (eg^  SU'  or  NSi'S 
requirements  and  Phase  U  Acid  R.in 
requirements).  Under  this  approach  only 
one  title  V  permit  would  be  effective  at 
any  given  point  in  time.  This  approach 
would  be  consistent  with  the  appn);)ch 
proposed  for  the  Phase  I  permit  c\  r.U*. 
but  has  several  drawbacks.  First.  Iho 
approach  will  only  be  available  for 
those  affected  sources  tbul  were 
regulated,  and  issued  permits  by  K1*A.  m 
Phase  I.  This  is  only  a  small  fraction  of 
the  total  number  of  soorces  which  must 
be  issued  permits  for  Ph;ise  II. ••  In 
addition,  son>e  Phase  fl  requirements 
begin  before  the  year  2000.  For  examp)»\ 
sources  choosing  to  repower  must  notify 
EPA  of  their  intent  by  December  31. 
1997.  In  addition,  all  Phase  II  saurv*^ 
must  have  their  emissions  monitors 
certified  by  January,  1995.  Ideally  thosf 
requirements  should  be  incorporrfteil 
into  Ihe  permit  for  the  source.  If  the 
Phase  II  permit  has  a  delaj-ed  effecffvi: 
dale,  the  requirements  would  have  to  be 
added  to  the  Phase  I  permit. 

Thus,  for  many  sources,  delaying  the 
permit's  effective  date  until  January  1, 
2000,  would  not  be  practicaf  and 
delaying  the  effective  daie  of  the  Phase 
II  permit  until  January  1,  2000,  would  not 
result  in  any  resource  savings  for  the 
source  or  the  permitting  authority.  The 
Agency,  therefore,  recommends  that  the 
States  endeavor  to  issue  Phase  U  .Acid 
Rain  permits  on  the  same  cycle  as  olh^r   • 
permitting  for  the  source. 

Under  the  second  and  recommended 
option  the  State  would  issue  all  title  V 
operating  permits  to  affected  sources  by 
no  later  than  December  31. 1997.  as  in 
option  one.  But,  unlike  option  one,  th<' 
State  would  not  reopen  the  original 
EPA-issued  Phase  I  pennit.  Instead,  it 
would  issue  a  separate  title  V  permit 
that  would  become  effective 
immediately  upon  issuance  io  1997  and 
would  remain  effective  for  five  years, 
through  2002. 

This  separate  permit  would  not 
include  or  address  in  any  way  any  of  the 
Acid  Rain  Phase  I  requirements  covered 
by  the  EPA-issued  permit,  bot  would 


»•  There  •fB  no  »o«re«  whk*  WHfBt  obUia 
pcmiils  for  Phase  I  of  Ihe  Aod  Ram  ptapvn.  i>o»» 
as  y«l  tmkftown  arifhtional  mimfaer  oi  *a«n;es  (vilt 
have  to  obuin  Phaae  i  permils  if  ihey  h«»e 
■ubsiitulion  or  compensafing  units  fSee  drscus^iun 
of  si»bp»ft  D)  Owr  TOW  aflecfed  »o»f««  «•»»  b«? 
suli^t  to  Phase  IL 
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contain  all  the  Phase  II  Acid  Rain 
requirements  as  well  as  all  other  Clean 
Air  Act  requirements  (e.g..  SIP 
limitations  and  other  title  V  specific 
permit  requirements).  Thus,  although 
both  the  EPA-issued  Phase  I  permit  and 
the  State-issued  initial  Phase  II  permit 
would  be  in  effect  during  a  short  period 
of  overlap  (1998  and  1999),  all 
requirements  that  must  be  met  by  the 
source  will  thereafter  be  contained  in 
one  permit  document. 

Under  a  third  option  States  and 
sources  would  be  allowed  flexibility  to 
rely  on  one  of  the  two  approaches  just 
discussed,  or  to  adopt  some  other 
approach.  The  only  constraint  would  be 
that  any  approach  adopted  by  the  State 
would  have  to  conform  to  the  permitting 
deadlines  in  both  titles  IV  and  V.  Under 
this  option  the  State  permit  program 
approval  criteria  in  S  72.202  would 
include  a  requirement  that  the  States 
propose  the  approach  they  intend  to  use 
to  integrate  the  title  IV— title  V 
permitting  requirements  when 
submitting  their  permit  programs  to  EPA 
for  approval. 

The  Agency  requests  comment  on  the 
three  integration  approaches,  and 
whether  any  one  approach  should  be 
mandated  in  the  final  rule. 

The  subpart  I  regulations  are  designed 
to  ensure  that  when  the  States  issue  the 
Acid  Rain  portion  of  operating  permits 
to  affected  sources  within  its 
jurisdiction,  the  goal  of  national 
regulatory  consistency  among  all  Acid 
Rain  permittees  will  be  met.  The  Agency 
recognizes,  however,  that  the  State  will 
issue  an  Acid  Rain  permit  as  a 
component  of  a  larger  operating  permit. 
To  the  extent  possible,  the  regulations 
are  structured  to  allow  a  State  to  issue 
the  permits  in  a  manner  consistent  with 
the  permit  issuance  procedures  that  will 
be  in  place  under  an  approvable  title  V 
program.  The  regulations  seek  to 
achieve  the  goal  of  minimal  State 
administrative  disruption  by  relying, 
whenever  possible,  on  the  title  V 
regulations  proposed  at  40  CFR  part  70. 
The  Agency  invites  public  comment  on 
whether  there  are  unnecessary 
inconsistencies  between  the  proposed 
title  IV  and  V  regulations  and  solicits 
comments  on  specific  ways  of  improving 
coordination  and  consistency  to  the 
extent  possible. 

3.  State  Program  Approval  Criteria 

Subpart  I  includes  the  Acid  Rain 
program  criteria  that  would  have  to  be 
met  by  any  State  seeking  EPA  approval 
of  an  operating  permit  program  under 
title  V  of  the  Act  and  40  CFR  part  70.  It 
provides,  first,  that  the  Administrator 
will  withhold  or  withdraw  approval  of  a 
permitting  program  submitted  under  40 


CFR  part  70  if  the  program  authorizes 
any  measure,  or  is  implemented  in  a 
manner,  that  would  interfere  with  the 
Acid  Rain  allowance  program.  Measures 
or  implementation  that  would  constitute 
such  interference,  and  are  thus 
prohibited,  include  but  are  not  limited 
to: 

•  Prohibitions  on  the  acquisition  or 
transfer  of  allowances  by  an  affected 
unit  located  in  the  State  or  area  under 
the  jurisdiction  of  the  permitting 
authority; 

•  Restrictions  on  an  affected  unit's 
ability  to  sell  or  otherwise  transfer 
allowances; 

•  Requirements  that  an  affected  unit 
maintain  a  reserve  of  allowances  over 
and  above  those  necessary  for  purposes 
of  prudence; 

•  Failing  to  notify  the  Agency  of  any 
State-level  appeals  to,  or  decisions 
covering  Acid  Rain  permit  provisions, 
that  might  affect  Acid  Rain  program 
requirements; 

•  The  issuance  of  orders  by  the 
permitting  authority  inconsistent  with 
title  IV  interpreting  Acid  Rain  program 
requirements  as  not  applying  to  a  source 
in  whole  or  in  part,  or  otherwise 
modifying  the  requirements;  or 

•  Any  other  measure  that  the 
Administrator  determines  would  hinder 
the  flexible  operation  of  the  Acid  Rain 
allowance  program. 

In  addition,  to  ensure  national 
consistency  in  the  Acid  Rain  program 
implementation,  $  72.202(i)  provides  that 
State  permit  programs  would  not  be 
approvable  unless  they: 

•  Provide  for  notification  to  the 
Agency  in  the  event  of  a  permit  appeal 
under  section  502(b)(6)  of  the  Act  that 
might  affect  Acid  Rain  program 
requirements; 

•  Impose  a  time  bar  that  limits  when 
appeals  of  Acid  Rain  permit  provisions 
can  be  brought; 

•  Authorize  Agency  intervention  in 
any  State-level  permit  challenge  as  a 
matter  of  right;  and 

•  Require  submission  to  the  Agency, 
as  a  proposed  permit  modification 
subject  to  S  70.8  review,  of  any 
determination  by  the  State  interpreting 
any  permit  requirement  in  a  manner  that 
might  change  or  void  the  requirements. 

The  Agency  believes  that  these 
criteria  are  necessary  to  ensure  that 
States  do  not  inadvertently  interfere 
with  nationally  consistent 
implementation  of  the  Acid  Rain 
program.  The  rule  provides  further  that 
EPA  will  revoke  a  permit  "for  cause"  in 
the  event  of  any  administrative  or 
judicial  State  determination  concerning 
the  permit  that  is  inconsistent  with  title 
IV  of  the  Act  and  40  CFR  parts  72-7a 


In  addition,  S  72.202(b)  of  the  proposal 
provides  that  the  Administrator  will 
withhold  or  withdraw  approval  of  any 
permit  program,  if  the  permitting 
authority  interferes  with  the 
Administrator's  decision  regarding  an 
excess  emissions  offset  plan.  The  goal  of 
the  Acid  Rain  program  is  to  achieve 
national  reductions  in  the  total  loadings 
of  SOj  and  NO,  while  allowing  sources 
maximum  flexibility  in  determining 
least-cost  methods  of  compliance.  To 
ensure  that  actual  reductions  occur,  the 
statute  provides  for  stringent  excess 
emissions  offsets  and  penalties.  These 
offsets  and  penalties  are  designed  so 
that  emitting  beyond  the  number  of 
allowances  held  will  never  be  cost- 
effective  for  a  source.  This  enforcement 
authority  counterbalances  the  incentive 
program  provided  by  allowance  trading, 
and  should  not  be  undermined  by 
inconsistent  State  enforcement. 
Therefore,  the  Agency  is  proposing  to 
limit  the  States'  authority  to  interfere 
with  Agency  decisions  regarding  excess 
emissions  offset  plans. 

The  Agency  also  plans  to  ensure 
national  consistency  by  requiring  the 
permitting  authority  to  use  standardized 
forms  or  the  Acid  Rain  Program 
Electronic  Permitting  System  for  Acid 
Rain  permit  applications  and 
compliance  plans,  permits  (including 
standard  conditions),  designated 
'  representative  certifications,  and 
compliance  certifications.  Use  of  these 
forms  or  the  computerized  permitting 
system  will  help  to  ensure  nationally 
uniform  implementation  of  the 
permitting  requirements,  and  to  prevent 
the  increased  costs  that  would  be 
associated  with  the  imposition  by  States 
of  additional  Acid  Rain  permitting 
requirements.  The  Agency  believes  that 
this  requirement  will  facilitate  the 
allowance  market  because  all  sources, 
no  matter  where  they  are  located,  will 
be  subject  to  the  same  requirements. 
The  Agency  requests  comments  on 
these  criteria  for  State  program 
approval. 

K.  Permit  Revisions 

Subpart  J  specifies  the  procedures  that 
would  apply  for  revising  Acid  Rain 
permits.  The  rule  proposes  that  permit 
revisions  would  become  effective  upon 
approval  in  accordance  with  the 
procedures  specified  in  subpart  J.  This  is 
to  ensure  that  no  proposed  revision 
could  be  used  to  insulate  a  source  from 
the  obligation  to  comply  with  a 
permitted  requirement,  and  to  provide 
clarity  regarding  what  applies  to  a 
source  at  any  given  point  in  time. 

Generally,  the  proposed  rule  tracks 
the  permit  revision  requirements  in 
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In  addition.  S  72.202(b)  of  the  proposal 
provides  that  the  Administrator  will 
withhold  or  withdraw  approval  of  any 
permit  program,  if  the  permitting 
authority  interferes  with  the 
Administrator's  decision  regarding  an 
excess  emissions  offset  plan.  The  goal  of 
the  Acid  Rain  program  is  to  achieve 
national  reductions  in  the  total  loadings 
of  SOj  and  NO»  while  allowing  sources 
maximum  flexibility  in  determining 
least-cost  methods  of  compliance.  To 
ensure  that  actual  reductions  occur,  the 
statute  provides  for  stringent  excess 
emissions  offsets  and  penalties.  These 
offsets  and  penalties  are  designed  so 
that  emitting  beyond  the  number  of 
allowances  held  will  never  be  cost- 
effective  for  a  source.  This  enforcement 
authority  counterbalances  the  incentive 
program  provided  by  allowance  trading, 
and  should  not  be  undermined  by 
inconsistent  State  enforcement. 
Therefore,  the  Agency  is  proposing  to 
limit  the  States'  authority  to  interfere 
with  Agency  decisions  regarding  excess 
emissions  offset  plans. 

The  Agency  also  plans  to  ensure 
national  consistency  by  requiring  the 
permitting  authority  to  use  standardized 
forms  or  the  Acid  Rain  Program 
Electronic  Permitting  System  for  Acid 
Rain  permit  applications  and 
compliance  plans,  permits  (including 
standard  conditions),  designated 
'  representative  certifications,  and 
compliance  certifications.  Use  of  these 
forms  or  the  computerized  permitting 
system  will  help  to  ensure  nationally 
uniform  implementation  of  the 
permitting  requirements,  and  to  prevent 
the  increased  costs  that  would  be 
associated  with  the  imposition  by  States 
of  additional  Acid  Rain  permitting 
requirements.  The  Agency  believes  that 
this  requirement  will  facilitate  the 
allowance  market  because  all  sources, 
no  matter  where  they  are  located,  will 
be  subject  to  the  same  requirements. 
The  Agency  requests  comments  on 
these  criteria  for  State  program 
approval. 

K.  Permit  Revisions 

Subpart  J  specifies  the  procedures  that 
would  apply  for  revising  Acid  Rain 
permits.  The  rule  proposes  that  permit 
revisions  would  become  effective  upon 
approval  in  accordance  with  the 
procedures  specified  in  subpart }.  This  is 
to  ensure  that  no  proposed  revision 
could  be  used  to  insulate  a  source  from 
the  obligation  to  comply  with  a 
permitted  requirement,  and  to  provide 
clarity  regarding  what  applies  to  a 
source  at  any  given  point  in  time. 

Generally,  the  proposed  rule  tracks 
the  permit  revision  requirements  in 


proposed  §  70.7,  which  would  apply  to 
Slate  permitting  programs  under  title  V 
of  the  Act  and  40  CFR  part  70.  The  title 
V  rules  propose  three  types  of  permit 
revisions:  permit  modifications,  minor 
permit  amendments,  and  administrative 
permit  amendments.  Subpart  J  of  today's 
proposal  specifies  how  various  types  of 
changes  to  Acid  Rain  permits  would  fall 
into  the  40  CFR  part  70  categories  of 
revisions.  It  also  proposes  an  additional 
category  of  automatic  permit 
amendments,  and  proposes  a  procedure 
to  expedite  the  permit  modification 
process. 

1.  Prohibited  Revisions. 

The  rule  ensures  that  certain  Acid 
Rain  permit  provisions  cannot  be 
modified.  For  example,  notwithstanding 
any  changes  a  source  makes  in  its 
method  of  compliance,  each  unit  must 
hold  enough  allowances  in  its 
Allowance  Tracking  System  account  to 
cover  its  SO2  emissions  for  the  year. 
This  requirement  cannot  be  revised. 
Other  standard  provisions  would 
similarly  not  be  subject  to  any  possible 
revision. 

2.  Modifications. 

Today's  proposal  specifies  that, 
within  the  40  CFR  part  70  structure,  the 
Acid  Rain  program  would  apply  permit 
modification  procedures  to  changes  such 
as  the  addition  of  a  new  compliance 
option  that  the  source  did  not  submit  to 
the  permitting  authority  with  the  initial 
permit  application  for  review  and 
comment  during  the  permit  issuance 
process,  and  that  involves  a  unit  at  a 
source  that  was  not  previously  affected 
and  subject  to  the  Acid  Rain  permit's 
requirements.*'  The  Agency  also 
proposes  to  use  the  permit  modification 
procedure  (or  a  variant  allowing  fast- 
track  modifications  as  discussed  further 
below)  for  revisions  to  a  previously 
approved  compliance  plan  that  involve 
units  not  previously  governed  by  the 
plan. 

The  Acid  Rain  compliance  option  is  a 
fundamental  component  of  the  permit. 


"  The  concept  of  "modification"  as  used  in  an 
.\cid  Rain  Program  context  is  distinct  from  the  use 
of  the  term  in  an  NSR  or  NSPS  context  under  parts 
C  or  D  or  section  111  in  title  I  of  the  Act.  The 
Agency's  proposed  "WEPCO  decision"  (56  FR 
27630,  June  14. 1991).  therefore,  does  not  affect 
today's  proposal.  The  revision  of  the  modification 
definition  for  purposes  of  "WEPCO"  concerns 
physical  or  operational  changes  to  the  facility,  in 
particular,  pollution  control  projects  which  could 
affect  ambient  air  quality.  Certain  changes 
(pollution  control  projects)  will  be  exempt  from 
NSPS  and  NSR  so  long  as  they  are  "not  less 
environmentally  beneficial".  A  change  in  an  Acid 
Rain  compliance  option  may  or  may  not  involve  a 
pollution  control  project.  However,  no  such  change 
would  alter  ambient  program  requirements 
applicalilp  to  the  source. 


Certain  changes  in  the  compliance 
option,  such  as  those  described  above, 
have  significant  implications  for 
allowance  allocations,  on  emissions 
levels,  and  sometimes,  on  unit  coverage 
under  the  program.  Thus,  the  Agency 
believes  that  certain  significant  changes 
to  compliance  options  must  not  occur 
without  an  opportunity  for  review  and 
public  input  where  appropriate.  Where, 
however,  a  new  or  revised  compliance 
option  does  not  involve  a  unit  not 
previously  affected,  for  example,  a  new 
reduced  utilization  plan  relying  on 
energy  conservation  measures  where  no 
compensating  unit  is  designated,  the 
permit  modification  procedure  would 
not  apply. 

In  addition.  §§  72.300(e)  and  72.301 
provide  that  a  State  decision 
interpreting  an  Acid  Rain  program 
permit  provision  in  a  manner  that 
effectively  modifies  or  voids  a  program 
requirement  would  be  deemed  a 
proposed  permit  modification  by 
operation  of  law.  As  with  any  proposed 
permit  modification  by  the  State  during 
Phase  n.  such  an  interpretation  would 
be  subject  to  Agency  review  pursuant  to 
§  70.8  of  the  title  V  rules.  Under  40  CFR 
part  70  public  comment  and  Federal 
oversight,  as  required  for  original  permit 
issuance,  would  be  required  for 
modifications  except  that  such  comment 
and  oversight  would  cover  only  the 
proposed  permit  changes,  rather  than 
the  unchanged  activities  at  a  source. 

The  Agency  believes  that  an 
expedited  procedure  is  appropriate  to 
allow  for  permit  modifications  in  a 
manner  that  will  provide  sources  with 
the  flexibility  to  make  needed  changes 
in  a  timely  manner.  Without  such  a 
procedure  sources  would  have  to  follow 
the  more  burdensome  modification 
procedures  discussed  above  and 
specified  in  40  CFR  part  70.  Todays 
proposal,  therefore,  includes  a  separate 
"fast-track"  modification  procedure,  at 
I  72.302,  which  could  be  used  at  the 
option  of  the  source  in  lieu  of  the 
modification  procedure  of  S  72.301,  for 
example.  (1)  where  an  affected  source 
wishes  to  change  its  method  of 
compliance  with  the  Acid  Rain  program 
requirements  to  an  Acid  Rain 
compliance  option  undev  subpart  D 
which  it  did  not  submit  for  approval  and 
comment  during  the  permit  issuance  or 
reissuance  process  and  which,  in  the 
absence  of  the  fast-track  procedure, 
would  have  to  be  made  pursuant  to  the 
modification  procedure  of  §  72.301:  (2) 
for  a  change  in  a  Phase  I  Extension, 
repowering  extension.  NO,  extension. 
NO,  averaging,  or  NO,  alternative 
emissions  plan;  or  (3)  for  a  change  in  an 
existing  compliance  option  that  results 


in  a  previously  unaffected  unit  becoming 
affected  under  the  Acid  Rain  program  or 
an  affected  unit  becoming  unaffected. 
As  is  noted  above,  these  types  of 
changes  are  fundamental  to  the  Acid 
Rain  program  and  would  normally  be 
subject  to  the  permit  modification 
process.  The  time  and  resources 
involved  in  the  permit  modification 
process  set  forth  in  40  CFR  part  70 
would,  however,  take  away  much  of  the 
source  flexibility  which  the  Acid  Rain 
program  was  designed  to  ensure. 
Congress  intended  the  Acid  Rain 
program  to  promote  least-cost  planning 
through  optional  methods  of  compliance 
and  an  active  allowance  market. 
Requiring  the  affected  source  to  go 
through  a  time-  and  resource-intensive 
process  each  time  it  wished  to  change 
its  method  of  compliance  would  restrict 
much  of  the  flexibility  of  the  Acid  Rain 
program.  Sources  should  be  able  to 
revise  their  methods  of  compliance 
where  the  method  originally  chosen 
does  not  turn  out  to  be  costeffective. 

Balanced  against  this  interest  is  the 
need  to  provide  an  opportunity  for 
public  involvement  to  ensure  that  the 
source  is  held  accountable  for  the 
requirements  in  its  permit.  The  Agency 
is,  therefore,  proposing  a  fast-track 
modification  procedure  to  avoid  the 
excessive  delays  associated  with  the 
permit  modification  procedure  proposed 
in  40  CFR  part  70,  while  providing 
appropriate  review  and  where 
appropriate  public  involvement.  The 
proposal  includes  two  options  for  the 
fast-track  modification  procedure.  The 
Agency  requests  comment  on  both. 

In  most  cases  a  prudent  source, 
uncertain  of  the  most  cost-effective 
method  of  compliance,  will  seek 
conditional  approval  of  several 
compliance  options  in  its  permit 
application  and  compliance  plan.  The 
Agency  encourages  sources  to  do  this.  In 
this  way,  when  the  source  notifies  EP.\ 
of  the  compliance  option  it  wishes  to 
use,  or  that  it  wishes  to  switch  methods, 
the  permit  could  be  revised  through  the 
administrative  amendment  procedure 
discussed  below.  (See,  also  §  70.7(e).) 
The  Agency  believes  this  approach  is 
appropriate  because  the  compliance 
option  will  have  undergone  public  notice 
and  comment  during  the  permit  issuance 
procedure. 

Sources  may  not.  however,  always  be 
able  to  predict  all  possible  methods  of 
compliance  that  they  might  need  during 
the  permit  issuance  process.  A  source 
may  wish  to  change  the  method  of 
compliance  for  a  unit  in  the  middle  of 
the  permit  term. 

Three  approaches  to  fast-track 
modifications  are  offered.  Under  the 
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first  approach,  the  applicant  would 
submit  the  proposed  revision  to  EPA. 
EPA  would  then  have  30  days  to 
approve  or  disapprove  it.  If  EPA 
proposed  to  approve  the  revision,  actual 
notice  would  be  sent  to  interested 
persons,  i.e..  all  persons  who  (1) 
commented  on  the  proposed  permit,  or 
(2)  requested  to  be  informed  of  any 
subsequent  permit  actions  proposed  to 
be  taken  concerning  the  source.  (The 
second  category  of  interested  persons 
could  get  their  names  on  a  mailing  list 
for  notice  of  any  subsequent  permit 
actions,  whether  or  not  they  had 
comments  on  the  initial  proposed 
permit.)  Interested  persons  would  have 
15  days  in  which  to  raise  substantive 
objections  to  the  proposed  fast-track 
modification.  If  no  substantive 
objections  were  received,  the 
modification  would  take  effect.  If 
substantive  objections  were  received, 
the  proposal  would  have  to  go  through 
the  permit  modification  procedure, 
including  general  public  notice,  of  40 
CFR  part  70.  Objections  would  be 
evaluated  by  the  Agency,  using  the 
criteria  in  §  72.77.  to  determine  whether 
they  were  substantive. 

Under  the  second  approach  to  fast- 
track  modifications,  the  permittee  would 
give  public  notice  of  its  proposed  new 
compliance  option  through  publication 
in  a  journal  (or  newspaper)  of  national 
and  general  circulation.  The  permittee 
would  also  give  actual  notice  to  each 
interested  person,  on  or  after  the 
permittee  submitted  the  proposed 
compliance  option  to  the  Administrator. 
The  notice  would  specify  that  all 
comments  be  submitted  to  the 
Administrator.  The  public  would  have 
30  days  to  send  comments  to  the 
Administrator.  The  Administrator  would 
approve  or  disapprove  the  fast-track 
modification  within  30  days  after  the 
end  of  the  comment  period. 

EPA  believes  that  either  of  these 
approaches  would  prove  to  be  more 
expeditious  than  the  permit  modification 
procedures  of  40  CFR  part  70.  The  first 
approach  is  more  streamlined  than  the 
second,  so  long  as  no  substantive 
objections  are  raised.  The  second 
approach  would  be  quicker  if  the  public 
were  to  raise  objections.  EPA  is 
considering  whether  to:  (1)  Promulgate 
the  permit  modification  procedure  of  40 
CFR  part  70  only,  (2)  choose  one  of  the 
options  for  fast-track  modifications,  or 
(3)  promulgate  both  fast-track 
modification  options  into  regulation  and 
allow  the  permittee  discretion  to  choose 
which  option  to  use.  The  Agency 
requests  comment  on  these  approaches. 
In  addition,  as  was  mentioned  above, 
the  Agency  will  be  promulgating  final 


title  V  rules  during  the  pendency  of  this 
rulemaking.  The  Agency,  thus,  also 
requests  comment  on  whether  any  of  the 
types  of  changes  that  would  be  subject 
to  any  of  the  modifications  procedures 
in  today's  proposal  could  be  handled 
under  any  procedures  for  minor  permit 
amendments  that  may  be  established  in 
the  final  title  V  rule. 

3.  Administrative  Permit  Amendments 

The  Agency  also  proposes  to  adopt, 
for  purposes  of  the  Acid  Rain  program, 
the  administrative  amendment 
procedures  set  forth  at  40  CFR  part  70. 
Changes  to  a  permit,  such  as  corrections 
of  typographical  errors,  changes  in 
names,  addresses,  and  phone  numbers, 
a  change  which  requires  more  frequent 
monitoring  at  a  source,  and  in  most 
cases  a  change  in  ownership  or 
operational  control  at  a  source  are 
included  under  the  administrative 
amendments  procedures  of  40  CFR  part 
70.  Today's  proposal  would  add  to  that 
list  Changes  such  as  the  activation  of  a 
compliance  option  which  was 
previously  conditionally  approved  in  the 
original  permit  application;  and  changes 
to  the  designated  representative,  so  long 
as  a  new  certificate  of  representation  is 
submitted  pursuant  to  subpart  B.  The 
administrative  permit  amendment 
procedure  would  also  be  used  to 
incorporate  or  revise  a  reduced 
utilization  plan  that  does  not  involve  a 
compensating  unit,  so  long  as  the  plan 
meets  all  the  requirements  specified  in 
the  regulations  at  §  72.43.  and  changes 
to  a  substitution  plan  that  does  not 
result  in  a  previously  unaffected  unit 
becoming  affected. 

The  Agency  also  proposes  that  the 
administrative  permit  amendment 
procedure  be  used  to  terminate  an  Acid 
Rain  compliance  option  as  authorized 
by  the  regulations.  This  approach  would, 
however,  be  subject  to  the  limitations  on 
terminating  options  applicable  to  Phase 
I  Extensions  and  Repowering 
Extensions,  as  well  as  the  limitations  on 
de-designating  substitution  units  in 
§  72.41.  and  on  de-designating 
compensating  units  in  S  72.43. 

In  addition,  the  administrative 
amendments  procedures  would  apply  to 
incorporate  alternative  monitoring 
systems  approved  under  40  CFR  part  75 
of  today's  proposal,  and  excess 
emissions  offset  plans  pursuant  to 
section  411  of  the  Act  approved  by  the 
Administrator  according  to  procedures 
specified  in  40  CFR  part  71  of  today's 
proposal  into  a  permit.  The  procedures 
for  these  two  categories  of  actions  by 
the  Administrator  include  public 
comment  Further  public  comment 
would,  therefore,  be  redundant. 


EPA  asks  for  comment  on  the  scope  of 
permit  revisions  appropriately  made 
pursuant  to  the  administrative 
amendments  procedures. 

4.  Minor  Permit  Amendments 

Under  proposed  40  CFR  part  70  a 
minor  permit  amendment  procedure  is 
also  authorized,  to  cover  any  proposed 
revision  to  a  permit  that  is  not  a 
modification  under  title  I.*''  This 
procedure  is  primarily  intended  to 
provide  sources  with  operating 
flexibility  in  their  day-to-day  operations. 
Because  the  Acid  Rain  program  is  an 
annual  program  which,  by  definition, 
provides  ample  flexibility  with  regard  to 
variation  in  operating  conditions 
throughout  the  year,  EPA  does  not 
believe  that  this  procedure  would  be 
necessary  for  most  types  of  revisions 
that  will  be  seen  in  Acid  Rain  program. 

The  changes  that  utilities  might  need 
to  make  rapidly  generally  would  not 
involve  any  sort  of  notice  or  permit 
revision  under  the  Acid  Rain  program. 
For  example,  operational  changes  such 
as  fuel  switching  would  not  normally 
require  any  notice.  The  few  types  of 
changes  that  would  need  to  be  made 
rapidly  and  for  which  notice  might  ^ 
required  are  covered  under  the 
administrative  or  automatic  permit 
amendment  procedures  (e.g.,  end-of-yeai 
allowance  transactions  amend  the 
permit  automatically  upon  recordation 
with  EPA).  The  changes  that  would 
necessitate  a  permit  revision  with 
significant  input  from  the  permitting 
authority  are.  under  the  Acid  Rain 
program,  all  long-term  changes.  Thus, 
EPA  believes  that  a  two-month  delay  for 
approval  of  a  new  compliance  option 
would  not  hinder  the  ability  of  sources 
to  operate  in  a  cost-effective  manner. 
For  example,  a  source  may  determine  in 
the  middle  of  the  permit  term  that  it  is 
more  cost-effective  to  make  emissions 
reductions  at  a  Phase  II  unit  and  to  bring 
the  Phase  II  unit  in  to  Phase  I  as  a 
substitution  unit  Since  allowances  will 
be  allocated  on  an  annual  basis,  the 
source  may  specify  whether  the  new 
allowance  allocation  is  to  be  calculated 
retrospectively  for  that  calendar  year,  or 
applied  to  the  following  calendar  year. 
Any  delay  on  the  part  of  EPA  in 
processing  the  revision  (under  the  fast- 
track  modification  procedure,  for 


"» The  source  would  l>e  required  (o  notify  the 
permitting  authority  7  calendar  day*  before  the 
change  i>  to  occur.  The  rule  would  require  the 
change  lo  comply  with  all  applicable  elementi  of 
the  Act  relevant  to  the  source.  Under  this  procedure, 
the  permittuig  authority  hai  7  days  lo  notify  the 
source  if  (he  change  is  not  acceptable  as  a  minor 
amendmenl.  and  il  is  then  treated  as  a  modification 
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EPA  asks  for  comment  on  the  scop«  of 
permit  revisions  appropriately  made 
pursuant  to  the  administrative 
amendments  procedures. 

4.  Minor  Permit  Amendments 

Under  proposed  40  CFR  part  70  a 
minor  permit  amendment  procedure  is 
also  authorized,  to  cover  any  proposed 
revision  to  a  permit  that  is  not  a 
modification  under  title  I.**  This 
procedure  is  primarily  intended  to 
provide  sources  with  operating 
flexibility  in  their  day-to-day  operations. 
Because  the  Acid  Rain  program  is  an 
annual  program  which,  by  definition, 
provides  ample  flexibility  with  regard  to 
variation  in  operating  conditions 
throughout  the  year.  EPA  does  not 
believe  that  this  procedure  would  be 
necessary  for  most  types  of  revisions 
that  will  be  seen  in  Acid  Rain  program. 

The  changes  that  utilities  might  need 
to  make  rapidly  generally  would  not 
involve  any  sort  of  notice  or  permit 
revision  under  the  Acid  Rain  program. 
For  example,  operational  changes  such 
as  fuel  switching  would  not  normally 
require  any  notice.  The  few  types  of 
changes  that  would  need  to  be  made 
rapidly  and  for  which  notice  might  he 
required  are  covered  under  the 
administrative  or  automatic  permit 
amendment  procedures  (e.g.,  end-of-yeai 
allowance  transactions  amend  the 
permit  automatically  upon  recordation 
with  EPA).  The  changes  that  would 
necessitate  a  permit  revision  with 
significant  input  from  the  permitting 
authority  are.  under  the  Acid  Rain 
program,  all  long-term  changes.  Thus, 
EPA  believes  that  a  two-month  delay  for 
approval  of  a  new  compliance  option 
would  not  hinder  the  ability  of  sources 
to  operate  in  a  cost-effective  manner. 
For  example,  a  source  may  determine  in 
the  middle  of  the  permit  term  that  it  is 
more  cost-effective  to  make  emissions 
reductions  at  a  Phase  II  unit  and  to  bring 
the  Phase  II  unit  in  to  Phase  I  as  a 
substitution  unit  Since  allowances  will 
be  allocated  on  an  annual  basis,  the 
source  may  specify  whether  the  new 
allowance  allocation  is  to  be  calculated 
retrospectively  for  that  calendar  year,  or 
applied  to  the  following  calendar  year. 
Any  delay  on  the  part  of  EPA  in 
processing  the  revision  (under  the  fast- 
track  modification  procedure,  for 


'»  The  source  would  be  required  to  notify  the 
permitting  authority  7  calendar  day*  before  the 
change  ii  to  occur.  The  rule  would  require  the 
change  lo  comply  with  all  applicable  eiementi  of 
the  Ad  relevant  to  the  source.  Under  this  procedure, 
the  permittuig  authority  hat  7  days  to  notify  the 
source  if  the  change  is  not  acceptable  as  a  minor 
amendment,  and  it  is  then  treated  as  a  modification 
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example)  would,  therefore,  not  affect  the 
source's  ability  to  comply  with  the  Act. 
The  Agency,  therefore,  believes  that 
the  minor  permit  amendment  process 
will  not  be  needed  in  the  Acid  Rain 
program.  Thus,  EPA  is  proposing  that  no 
revisions  to  the  Acid  Rain  portion  of  a 
permit  would  be  processed  under  the 
minor  permit  amendment  procedure. 
However,  EPA  requests  comment  on  the 
need  for  a  minor  permit  amendment 
provision  and  specifically  requests 
comment  on  the  types  of  changes  that 
would  best  be  covered  through  minor 
permit  amendments. 

5.  Automatic  Permit  Amendments 

Today's  proposal  also  provides  that 
allowance  transactions  to  or  from  a 
unit's  Allowance  Tracking  System 
compliance  subaccount  that  are 
properly  recorded  with  EPA  would 
automatically  amend  the  permit.  Title  IV 
of  the  Act  specifies  that  allowance 
transactions  be  treated  differently  from 
most  permit  revisions.  The  proposal 
reflects  this  statutory  requirement. 
Allowance  transactions  are 
incorporated  into  permits  as  automatic 
amendments  upon  recordation  by  the 
Administrator.  A  detailed  discussion  of 
allowance  transaction  recordation  can 
be  found  in  the  40  CFR  part  73  preamble. 

L  Compliance  Certification 

Compliance  certifications  are  a 
fundamental  element  of  the  Acid  Rain 
program's  implementation  strategy.  The 
term  "compliance  certification"  is 
defined  in  today's  proposal  as  a  report 
signed  and  verified  by  the  designated 
representative  of  the  source's  or  unit's 
compliance  or  non-compliance  with 
applicable  requirements.  The  statutory 
authority  for  this  requirement  can  be 
found  in  section  114(a)  of  the  Act  (as 
amended  by  section  702  of  Act 
Amendments  of  1990).  which  requires 
that  the  Administrator  promulgate 
enhanced  monitoring  and  compliance 
certification  regulations,  and  in  section 
504(c)  in  title  V  of  the  Act,  which 
requires  that  compliance  certification 
requirements  be  included  in  each 
source's  operating  permit. 

The  Agency  believes  that  heavy 
reliance  on  compliance  certifications  in 
the  Acid  Rain  program  will  greatly 
increase  flexibility,  reduce  the  burden 
on  sources  of  demonstrating  compliance 
while  maintaining  the  Agency's  ability 
to  ensure  program  accountability.  They 
will  also  provide  a  helpful  vehicle  for 
resolving  misunderstandings  concerning 
applicable  requirements  before  there 
has  been  a  violation.  This  feature  which 
should  greatly  increase  program 
certainty  for  sources. 


The  strategy  of  relying  heavily  on 
certifications  evidences  a  dramatic 
departure  from  the  methods  traditionally 
used  to  determine  compliance,  i.e.,  on- 
site  inspections  and  source-specific 
investigatory  letters  requiring  the 
collection  and  submission  of  emissions 
data  and  operational  reports.  The 
Agency  proposes  that  every  Acid  Rain 
program  submittal  be  certified  as  to  its 
truth  and  accuracy  by  the  designated 
representative.  As  is  discussed  in 
Subpart  B.  only  the  designated 
representative  can  submit  compliance 
certifications. 

Compliance  certifications  are 
categorized  in  today's  proposal 
according  to  frequency  of  submission, 
such  as  quarterly  or  annual.  The 
proposal  specifies  the  contents  and 
submission  dates  for  these  certifications 
and  reports.  The  submission  deadlines 
are  consistent  with  the  Agency's 
proposal  today  at  40  CFR  part  73, 
specifying  an  end  of  year  allowance 
transfer  deadline  for  sources  to 
consolidate  data  and  conform  their 
allowance  accounts,  and  the  emissions 
data  reporting  requirements  of  40  CFR 
part  75. 

Some  compliance  certifications  would 
be  submitted  on  an  irregular  schedule  to 
provide  the  Agency  and  the  permitting 
authority  with  notice  of  an  operational 
change  pertinent  to  the  Acid  Rain 
program  (e.g.,  shut-down  of  a  unit  for 
ropowering).  The  proposal  also  requires, 
the  designated  representative  of  an 
affected  unit  employing  one  or  more 
Acid  Rain  compliance  option  to  include 
in  the  annual,  quarterly,  and  other 
reports,  the  compliance  certifications 
specified  in  the  sections  of  the 
regulation  for  the  relevant  compliance 
option.  For  example,  certain  statutory 
compliance  deadlines  are  specified 
under  the  Phase  I  and  repowering 
extension  provisions.  In  addition, 
sources  may  specify  implementation 
deadlines,  for  example,  for  putting  into 
effect  energy  conservation  measures 
under  a  reduced  utilization  plan  or  for 
phasing  in  allowance  distributions 
under  a  substitution  plan.  This  rule  does 
not,  however,  contemplate  the  use  of 
detailed  schedules  and  increments  not 
mandated  by  the  statute  or  sought  by 
the  source. 

One  data  requirement  that  the  Agency 
believes  is  an  essential  program  element 
during  Phase  I  is  heat  input  and 
generation  information.  This  information 
is  necessary  to  ensure  compliance  with 
the  reduced  utilization  requirements  of 
the  program  (addressed  in  todays 
preamble  discussion  of  §  72.43  and 
subpart  C),  and  to  allow  sources  the 
flexibility  to  pursue  their  normal 


dispatching  operations  while  ensuring 
that  SOi  emissions  are  accounted  for  in 
accordance  with  section  403(d)(1)  and 
(2)  of  the  Act.  The  annual  compliance 
certification  for  each  Phase  I  unit  would 
provide  that  if  the  unit  has  reduced 
utilization  below  its  baseline,  the 
designated  representative  must  make 
one  or  more  of  several  demonstrations 
to  account  for  the  SO?  emissions  that 
would  have  resulted  from  load  shifts. 
The  annual  com.pliance  certification 
would  also  require  the  designated 
representative  to  certify  whether  any 
reductions  in  utilization  caused  the  unit 
to  be  subject  to  the  planning 
requirements  for  reduced  utilization  in 
§72.43of  subpart  D. 

1.  Need  for  Information 

Some  information  proposed  to  be 
required  in  annual  compliance 
certifications  is  information  that  the 
Agency  could  obtain  from  other  sources. 
This  proposal  contemplates,  however, 
that  compliance  certifications  be  self- 
contained  documents  to  the  extent 
feasible.  P'irst.  this  will  facilitate  more 
expeditious  review  of  a  source's 
compliance  status.  In  addition,  the 
Agency  believes  that  requiring  the 
designated  representative  to  report  this 
information  and  certify  emissions  totals 
will  provide  an  added  verification  of  the 
data,  and  minimize  the  opportunity  for 
disputes  concerning  the  compliance 
status  for  each  unit.  The  Agency 
requests  comment  on  the  scope  of  the 
information  required  to  be  included  in 
the  annual  compliance  certification. 

Af  Phase  I  Extension  Early  Rankinji 
Procedures 

Subpart  L  would  provide  the 
procedures  for  early  ranking  of  Phase  I 
Extension  plans  submitted  under  §  72.42 
of  today's  proposal.  Subpart  L  addresses 
two  concerns:  (1)  The  statutory  mandate 
in  section  404(d)(3)  of  the  Act  that 
submissions  for  Phase  I  Extensions  be 
considered  by  the  Administrator  "in 
order  of  receipt ",  and  (2)  the  need  of  the 
regulated  community  to  know  as  early 
as  possible  whether  they  will  be  eligible 
for  Phase  I  Extension  allowances. 
Because  of  the  economic  benefits  a 
source  would  derive  from  a  Phase  1 
Extension,  some  estimates  indicate  that 
the  Phase  I  Extension  allowance  reserve 
of  up  to  3.5  million  tons,  mandated  by 
section  404(a)(2)  of  the  Act.  may  be 
oversubscribed.  Many  sources  can. 
therefore,  be  expected  to  apply  for 
Phase  I  Extension  allowances  in  a  short 
period  of  time,  making  it  difficult  to 
determine  the  "order  of  receipt"  of  a 
proposed  Phase  I  Extension  plan 
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submitted  undtr  S  72.42  by  relying 
exclusively  on  postal  delivery  services. 

The  Agency  is.  thus,  proposing  an 
Rarly  Ranking  procedure  for  deteroiining 
the  order  in  which  to  act  on  Phase  I 
Extension  applications.  The  Agency 
proposes  to  use  a  voice-mail  telephone 
queuing  procedure  followed  by  a  written 
Phase  I  Extension  Early  Ranking 
application  submission  mailed  not  later 
than  midnight  of  the  same  business  day 
of  the  phone  queue.  The  "order  of 
receipt"  established  by  the  Early 
Ranking  procedure  would  be 
conditional.  In  particular,  it  would  be 
conditioned  on  timely  submission  by  the 
designated  representative  for  each 
applicant,  in  accordance  with  the 
procedures  proposed  in  subpart  C  and 
§  72.42  of  subpart  D  of  today's  proposal, 
of  a  complete  and  approvable  permit 
application  and  proposed  compliance 
plan  by  the  Phase  I  permit  application 
deadline  of  February  15. 1993  specified 
in  section  406  of  the  Act. 

1.  Industry's  Interest  in  an  Accelerated 
Procedure 

Information  available  to  EPA 
indicates  that  it  takes  three  years  to 
design,  construct,  and  install  qualifying 
Phase  I  Extension  control  technology 
(i.e.,  90%  controlsl.  The  Agency  believes 
that  the  Early  Ranking  procedure 
proposed  today  is  necessary  to  provide 
sources  considering  installing  such 
controls  with  a  reasonable  idea  of 
whether  they  will  be  eligible  for  Phase  I 
Extension  allowances,  and  to  allow 
utilities  enough  time  to  install  the 
qualifying  Phase  I  technology  before 
lanuary  1, 1997.  (See  preamble 
discussion  of  §  72.42  of  subpart  D,  of 
today's  proposal  for  a  more  detailed 
discussion  of  section  404(d)  of  the  Act.) 

2.  Overview 

Subpart  L  presents  a  voice-mail  phone 
queuing  procedure  which  sources 
seeking  a  Phase  I  Extension  may  use  for 
obtaining  an  early  ranking.^'  Subpart  L 
also  describes  procedures  for  EPA 
action  on  Early  Ranking  applications. 
Currently  available  voice-mail  systems 
can  receive  hundreds  of  calls  within  a 
short  period  of  time,  and  rank  them  in 
order  of  incoming  calls  by  milliseconds. 
The  Agency  proposes  this  approach 
because  it  is  consistent  with  the 
statutory  language  of  "order  of  receipt ", 
and  it  affords  an  expeditious  minimally 
burdensome  way  for  giving  applicants 


-'  Source*  ttuil  {fid  no)  wish  to  participate  in  the 
Fiiriy  Ranking  procedure  cuuld  wait  until  submitting 
their  pennti  application,  us  provided  in  Subpart  C  of 
today's  proposal,  to  submit  a  proposed  Phase  I 
Extension  plan.  The  proposed  plan  would,  however, 
have  to  be  disapproved  if  the  extension  allowance 
reservo  were  oversubscribed. 


critical  information  regarding  their 
eligibility  for  extension  allowances  at  an 
early  stage  in  the  program. 

As  described  in  §  72500,  subpart  L 
applies  only  during  Phase  I,  and  only  to 
existing  affected  units  for  which  a  Phase 
I  Extension  is  sought  pursuant  to  §  72.42 
of  today's  proposal.  Consistent  with 
other  provisions  of  part  72.  the 
designated  representative(8)  for  the 
unit(s)  in  a  proposed  Phase  I  Extension 
plan  would  be  the  sole  per8on(s)  with 
authority  to  participate  in  the  Early 
Ranking  procedure  under  this  subpart. 

Under  today's  proposal,  the 
designated  representative  for  each 
affected  unit  that  would  be  governed  by 
the  §  72.42  Phase  I  Extension  plan  would 
submit  a  certificate  of  representation. 
EPA  profMJses  to  issue  a  secure 
designated  representative  identification 
number  to  each  designated 
representative  within  30  days  of  receipt 
of  a  certificate  of  representation.  (See. 
subpart  B  of  today's  proposal).  These 
identification  numbers  are  required  to 
participate  in  the  Early  Ranking  phone 
queuing  procedure.  The  notice  would 
include  instructions  for  the  designated 
representative  to  follow  in  order  to 
participate  in  the  phone  queuing 
procedure.  These  would  include 
procedures  for  registering  a  secure 
application  ID«  with  EPA,  for  obtaining 
a  secured  phone  number  to  call  on  the 
date  of  the  phone  queuing,  the  date  and 
time  of  the  phone  queuing,  instructions 
on  how  to  enter  information  into  the 
voice-mail  system,  and  instructions  and 
forms  for  the  follow-up  mailing. 

Section  72.502  describes  the 
Administrator's  action  on  Early  Ranking 
applications.  Following  the  ranking, 
allowances  would  be  conditionally 
awarded  by  the  Administrator  based  on 
the  order  of  each  Early  Ranking 
application  as  established  by  the  phone 
queuing  procedure,  until  all  ranking 
applications  were  acted  on  or  until  the 
reserve  appeared  to  be  oversubscribed. 

Because  EPA  recognizes  the  need  for 
applicants  to  know  their  conditional 
ranking  as  soon  as  possible,  subpart  L 
proposes  that  EPA  would  notify 
applicants  within  30  days  after  the 
conditional  ranking  is  established 
through  the  phone  queuing  procedure. 
Allowance  awards  would  be  calculated 
based  on  the  formula  described  in 
§  72.4i 

The  allowance  awards  would  be 
conditional  in  several  respects.  First, 
they  would  be  subject  to  an  applicant's 
meeting  the  full  requirements  for  timely 
submitting  a  complete  permit 
application  and  Phase  1  Extension  plan 
that  are  set  forth  in  subpart  D,  S  72.42 
and  subpart  C  of  today's  proposal.  The 


Administrator's  action  on  Early  Ranking 
applications  would  also  be  conditional 
subject  to  subsequent  corrections  to  the 
information  contained  in  the  ranking 
application  and  to  the  results  of 
challenges  to  the  rule,  if  any  are  brought. 
Moreover,  if  subpart  L  is  promulgated  in 
final  in  advance  of  the  rest  of  the  core 
rules  (parts  72.  73  and  75).  the 
Administrator's  action  on  Early  Ranking 
applications  would  be  subject  to  the 
designated  representative  modifying  the 
application,  as  necessary,  to  conform  to 
the  part  72  rule  as  finally  promulgated. 
One  provision  which  would  be 
promulgated  at  part  73  after  the  Early 
Ranking  procedure  is  implemented,  and 
which  could  significantly  affect  the 
allowance  awards  for  each  Phase  I 
Extension  plan,  is  the  procedure  for 
annualizing  Federally  enforceable 
allowable  emissions  limitations. 

The  ranking  provided  for  in  subpart  L 
would,  therefore,  not  constitute  either  an 
approval  of  a  proposed  Phase  1 
Extension  plan  or  an  award  of  Phase  I 
Extension  allowances.  Thus,  the  ranking 
provided  for  by  subpart  L  would  be 
presumptive,  and  conditional  on  the 
Administrator's  review  of.  and  action 
on,  a  complete  Phase  I  Extension  plan 
and  approvable  and  timely  permit 
application  pursuant  to  subpart  C  and 
§  72.42.  Likewise,  Phase  I  Extension 
allowances  would  be  awarded  pursuant 
to  the  ranking  procedure  on  a 
conditional  basis  only.  The  awards 
would  be  subject  to  the  timely 
submission  of  the  permit  application  and 
compliance  plan,  and  to  yearly 
demonstrations  that  the  qualifying 
Phase  1  control  technology  for  the 
control  unit  and  the  source  has  achieved 
90%  removal  of  sulfur  dioxide  (See, 
§  72.42).  Actual  approval  of  Phase  I 
Extension  plans  and  awards  of  Phase  1 
Extension  allowances  would  be  made 
pursuant  to  the  provisions  of  §  72.42. 
The  conditional  ranking  would, 
however,  give  applicants  greater 
certainty  regarding  the  approximate 
distribution  of  the  Phase  1  Extension 
allowance  reserve,  assuming  all 
subsequently  required  submissions  and 
steps  are  achieved.  Any  allowances 
returned  to  the  reserve  by  the 
withdrawal  of  an  application  or  by  the 
failure  of  an  applicant  to  meet  all  of  the 
conditions  of  Uiis  subpart  and  !  72.42  of 
the  rule  would  be  conditionally  awarded 
to  the  next  application  in  the  ranking 
order. 

3.  Other  Approaches  Considered  for 
Determining  "Order  of  Receipt" 

a.  Modified  phone  queue  approach. 
Under  another  approach  the  Agency  is 
considering  the  designated 
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Administrator's  action  on  Early  Ranking 
applications  would  also  be  conditional 
subject  to  subsequent  corrections  to  the 
information  contained  in  the  ranking 
application  and  to  the  results  of 
challenges  to  the  rule,  if  any  are  brought. 
Moreover,  if  subpart  L  is  promulgated  in 
final  in  advance  of  the  rest  of  the  core 
rules  (parts  72.  73  and  75).  the 
Administrator's  action  on  Early  Ranking 
applications  would  be  subject  to  the 
designated  representative  modifying  the 
application,  as  necessary,  to  conform  to 
the  part  72  rule  as  finally  promulgated. 
One  provision  which  would  be 
promulgated  at  part  73  after  the  Early 
Ranking  procedure  is  implemented,  and 
which  could  significantly  affect  the 
allowance  awards  for  each  Phase  I 
Extension  plan,  is  the  procedure  for 
annualizing  Federally  enforceable 
allowable  emissions  limitations. 

The  ranking  provided  for  in  subpart  L 
would,  therefore,  not  constitute  either  an 
approval  of  a  proposed  Phase  I 
Extension  plan  or  an  award  of  Phase  I 
Extension  allowances.  Thus,  the  ranking 
provided  for  by  subpart  L  would  be 
presumptive,  and  conditional  on  the 
Administrator's  review  of.  and  action 
on.  a  complete  Phase  I  Extension  plan 
and  approvable  and  timely  permit 
application  pursuant  to  subpart  C  and 
§  72.42.  Likewise.  Phase  I  Extension 
allowances  would  be  awarded  pursuant 
to  the  ranking  procedure  on  a 
conditional  basis  only.  The  awards 
would  be  subject  to  the  timely 
submission  of  the  permit  application  and 
compliance  plan,  and  to  yearly 
demonstrations  that  the  qualifying 
Phase  I  control  technology  for  the 
control  unit  and  the  source  has  achieved 
90%  removal  of  sulfur  dioxide  (See, 
§  72.42).  Actual  approval  of  Phase  I 
Extension  plans  and  awards  of  Phase  1 
Extension  allowances  would  be  made 
pursuant  to  the  provisions  of  §  72.42. 
The  conditional  ranking  would, 
however,  give  applicants  greater 
certainty  regarding  the  approximate 
distribution  of  the  Phase  1  Extension 
allowance  reserve,  assuming  all 
subsequently  required  submissions  and 
steps  are  achieved.  Any  allowances 
returned  to  the  reserve  by  the 
withdrawal  of  an  application  or  by  the 
failure  of  an  applicant  to  meet  all  of  the 
conditions  of  this  subpart  and  §  72.42  of 
the  rule  would  be  conditionally  awarded 
to  the  next  application  in  the  ranking 
order. 

3.  Other  Approaches  Considered  for 
Determining  "Order  of  Receipt" 

a.  Modified  phone  queue  approach. 
Under  another  approach  the  Agency  is 
considering  the  designated 


representative  would  submit  an  Early 
Ranking  application  to  EPA  by  certified 
mail  when  he  or  she  submits  the 
certificate  of  representation.  EPA  would 
begin  accepting  applications  15  days 
after  the  day  the  rule  is  promulgated  in 
final  in  the  Federal  Register.  Once  an 
Early  Ranking  application  was  received. 
EPA  would  notify  the  applicant  within 
30  days  whether  the  application  was 
complete.  An  application  would  not  be 
deemed  to  have  been  complete  or 
received  unless  and  until  the  certificate 
of  representation  required  by  subpart  B 
was  received  by  the  Administrator. 

All  complete  Early  Ranking 
applications  received  by  EPA  on  a  given 
day  would  be  considered  to  have  been 
received  at  the  same  time.  For 
applications  received  on  a  particular 
day  that  did  not  result  in  the  Phase  I 
Extension  allowance  reserve  being 
oversubscribed,  the  notification  of 
receipt  would  specify  a  conditional 
award  of  allowances,  if,  however,  the 
apphcations  received  on  a  given  day 
resulted  in  an  apparent  oversubscription 
of  the  Phase  i  Extension  allowance 
reserve,  a  phone  queuing  procedure 
would  be  used  to  determine  the  "order 
of  receipt"  for  the  tied  applications. 

Beginning  on  the  day  of  apparent 
oversubscription,  for  each  applii::ation 
received  on  a  day  when  more  than  one 
application  was  received,  the 
Administrator's  notification  of 
completeness  would  specify  that  a 
phone  queuing  procedure  would  be  used 
to  determine  the  application's  "order  of 
receipt"  for  the  tied  applications.  The 
notification  would  indicate  the  date  and 
time  (not  earlier  than  30  days  and  not 
later  than  60  days  aftf>r  the  date  of  the 
apparent  oversubscription)  when  the 
phone  queuing  procedure  would  be 
carried  out.  In  addition,  the 
Administrator  would  issue  with  the 
notice  procedures  for  registering  a 
secure  application  identifier  number  for 
use  during  the  phone  queuing  procedure. 
The  period  between  the  day  of 
oversubscription  and  the  day  on  which 
the  phone  queuing  for  that  day  was 
scheduled  to  take  place,  would  provide 
each  applicant  an  opportunity  to  decide 
whether  to  withdraw  the  application 
and  proceed  with  other  compliance 
options.  Applicants  would  be  able  to 
elect  not  to  participate  in  the  phone 
queuing. 

b.  Lottery.  Another  option  considered 
by  the  Agency  is  a  chance  drawing  or 
lottery  approach.  As  with  the  modified 
phone  queuing  approach,  under  this 
approach,  the  designated 
representatives  for  all  applications 
received  on  the  sane  day  beginning  on 
the  day  of  oversubscription  would  be 


notified  of  the  tie,  and  each  applicant 
would  be  informed  of  the  procedures  for 
registering  a  secure  application 
identifier  number.  The  designated 
representatives  would,  thereafter,  have 
30  days  to  decide  whether  to  participate 
in  a  chance  drawing.  Designated 
representatives  that  did  not  notify  EPA 
in  writing  within  30  days  to  proceed 
with  the  chance  drawing  would  be 
deemed  to  have  withdrawn  their 
applications.  The  chance  drav/ing.  using 
the  application  identifier,  would  be  used 
to  randomly  establish  the  individual 
ranking  of  each  tied  application  for 
which  an  election  to  participate  was 
made.  The  designated  reprpsentatives 
for  participating  applicants  could  be 
"present"  at  the  drawing  at  their  option. 

c.  Date  stamp.  Under  another 
approach,  under  consideration  for 
determining  the  "order  of  receipt"  of 
Phase  I  Extension  Early  Ranking 
applications,  applications  would  have  to 
be  submitted  by  certified  mail.  These 
would  be  date/time  stamped  by  EPA  in 
the  order  they  were  received  at  the 
location  of  the  date  stamp  machine.  The 
EPA  time  clock  would  determine  each 
application's  "order  of  receipt". 

d.  Stand-in-line.  The  Agency 
considered  and  is  rejecting  a  stand-in- 
line approach  to  determining  "order  of 
receipt".  Under  this  approach, 
applicants  would  have  to  deliver  Early 
Ranking  applications  in  person,  and  the 
rule  would  specify  a  date  and  time  for 
applicants  to  begin  submitting  their 
applications.  This  approach,  however, 
presented  major  logistical  problems  for 
the  applicants,  who  would  be  required 
to  wait  in  line,  and  for  the  Agency. 

e.  Pro  rata.  Another  approach  that 
was  proposed  to  EPA,  but  is  rejected  by 
the  Agency,  was  a  pro  rata  distribution 
of  reser\'e  allowances.  As  in  the 
modified  phone  queue  and  lottery 
approaches,  this  option  would  have 
provided  for  a  window  of  submission 
that  was  one  day  long,  so  that  any 
application  received  during  a  given  day 
would  be  considered  to  have  been 
received  at  the  same  time.  The  pro  rata 
approach  is  also  similar  to  the  modified 
phone  queue  and  lottery  approaches 
discussed  above  in  that,  beginning  on 
the  day  the  applications  received 
oversubscribed  the  reser\'e,  a  3G-day 
cooling-off  period  would  be  observed 
during  which  any  applicant  could 
choose  to  withdraw  their  application. 
The  pro  rata  approach  differs  from  the 
modified  phone  queue  and  lottery 
approaches,  however,  in  that  after  the 
30-day  cooling-off  period,  the 
Administrator  would  award  any 
allowances  remaining  in  the  reserve  on 


a  pro  rata  basis  to  the  remaining 
applicants. 

In  considering  this  option,  the  Agency 
recognized  that  distributing  reserve 
allowances  pro  rata  to  more  applicants, 
rather  than  giving  the  full  amount 
requested  to  fewer  applicants,  might 
potentially  encourage  the  installation  of 
more  control  technology.  However,  the 
allocation  scheme  ultimately  adopted  by 
Congress  in  section  404(d)— including 
the  requirement  that  applications  be 
acted  on  and  allowance  awards  made 
"in  order  of  receipt" — is  very  specific  in 
requiring  a  sequential  distribution  of 
allowances  from  the  reserx'e.  rather  than 
a  distribution  of  a  share  of  allowances 
to  all  applicants.  In  addition,  a  pro  rata 
distribution  would  be  substantially  more 
time  consuming  than  the  approach 
proposed  today.  Nor  would  today's 
proposal  preclude  side-bar  pro  rata 
agreements  between  applicants,  should 
utilities  wish  to  pursue  such 
arrangements.  EPA  would  have  no 
involvement,  however,  with  such 
agreements. 

4.  Early  Rulemaking 

EPA  is  considering  accelerating  final 
promulgation  of  portions  of  today's  part 
72  proposed  rulemaking  in  order  to 
implement  the  Early  Ranking  procedures 
as  soon  as  possible.  The  portions  of 
today's  proposal  which  would  be 
included  in  an  accelerated  final  package 
include  subpart  L,  subpart  A  (general 
provisions),  subpart  B  (designated 
representative  certification  procedures), 
and  S  72.42  of  subpart  D.  In  the  event 
comment  on  those  subparts  is  favorable, 
the  Agency  would  be  in  a  better  position 
to  move  forward  with  an  accelerated 
rulemaking  and  early  implementation  of 
the  Early  Ranking  procedure.  Significant 
adverse  comment  on  these  provisions 
would  make  an  early  rulemaking  less 
feasible. 

V.  Sulfur  Dioxide  Allowance  System 
Regulation 

A.  Allowance  Rule  Background  and 
Summary 

1.  Applicabihty 

Today's  proposal  contains  a 
statement  of  applicability  to  mform  the 
public  as  to  who  is  subject  to  the 
requirements  of  part  73.  First,  pari  73 
applies  to  owners  and  operators  of 
sources  of  sulfur  dioxide  that  are 
affected  sources  pursuant  to  title  IV  and 
§  72.7.  Such  affected  sources,  including 
new  sources  and  sources  that  "opt  in' 
pursuant  to  section  410  of  the  Act  and 
part  74,  are  required  to  hold  allowances 
sufficient  to  offset  their  sulfur  dioxide 
emissions.  Most  existing  utility  units 
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and  some  new  utility  units  will  be 
allocated  allowances  by  EPA  pursuant 
to  part  73.  subpart  B.  part  72.  subpart  D. 
and  part  74.  Most  new  sources  will  not 
be  allocated  allowances,  but  will  be 
required  to  purchase  allowances.  This 
part  also  applies  to  independent  power 
producers  (IPPs)  as  defined  in  section 
416  of  the  Act  (except  those  exempted 
under  section  405(g)(6)  of  the  Act),  and 
in  73.74  of  the  Auctions,  Direct  Sale  and 
IFF  Written  Guarantee  Proposed 
Regulations.  IPPs  with  written 
guarantees  have  priority  in  the  purchase 
of  allowances  from  the  EPA  Direct  Sale. 

Subject  to  the  opt-in  regulations, 
which  will  be  proposed  at  a  later  date, 
any  small  diesel  refinery  as  described  in 
section  410(h)  of  the  Act  will  also  be 
covered  by  regulations  in  this  part. 

Finally,  this  part  applies  to  any  person 
who  purchases,  holds,  and  trades 
allowances  as  allowed  in  section  403(b) 
of  the  Act.  The  term  "person"  is  defined 
in  section  302(e)  of  the  Act  and  includes 
an  individual,  corporation,  partnership, 
association.  State,  municipality,  political 
subdivision  of  a  State,  and  any  agency, 
department,  or  instrumentality  of  the 
United  States  and  any  officer,  agent,  or 
employee  thereof. 

2.  Function  of  Allowances  in  the  Acid 
Rain  Program 

As  discussed  in  sections  II  and  III  of 
this  preamble,  the  fundamental 
compliance  mechanism  for  the  SOj 
reduction  program  is  an  innovative 
system  of  marketable  allowances.  Since 
allowances  are  the  fundamental 
instruments  of  SOi  compliance,  the  Act 
requires  EPA  to  establish  a  system  for 
tracking  allowances.  Accordingly,  the 
Allowance  Tracking  System  must  be 
reliable,  and  it  must  be  designed  and 
must  function  in  a  way  that  does  not 
impair  the  ability  of  affected  units  to  use 
allowance  transfers  to  maximize 
efficiency  in  their  compliance  strategies. 

3.  Statutory  Authority  for  the  Proposed 
Allowance  System 

Section  403  of  the  Act  creates  the 
primary  authority  for  the  regulations 
proposed  today.  Excepting  certain 
provisions  in  effect  only  through  the 
year  2009,  section  403(a)  of  the  Act 
mandates  that  EPA  allocate  allowances 
for  each  affected  unit  in  an  amount 
equal  to  its  statutory  SOj  emissions 
limitation  requirement  (expressed  in 
tons),  provided  that  no  more  than  8.95 
million  allowances  are  allocated 
annually  after  January  1.  2000. 

Section  403(b)  of  the  Act  authorizes 
the  transfer  of  allowances  between  and 
among  units  through  the  "designated 
representative"  for  the  owners  and 
operators  of  each  unit,  and  between  and 


among  any  other  person  holding 
allowances.  Section  403(b)  also  requires 
EPA  to  promulgate  regulations  to 
"establish  the  allowance  system 
prescribed  under  this  section,  including, 
but  not  limited  to,  requirements  for  the 
allocation,  transfer,  and  use  of 
allowances  under  this  title."  Pursuant  to 
section  403(b).  the  regulations  are  to 
"prohibit  the  use  of  any  allowance  prior 
to  the  calendar  year  for  which  the 
allowance  was  allocated."  while 
providing  for  "unused  allowances  to  be 
carried  forward  and  added  to 
allowances  allocated  in  subsequent 
years."  Section  403(b)  further  requires 
"written  certification  of  *  *  * 
transfer(s).  signed  by  a  responsible 
official  of  each  party  to  the  transfer 
*  *  *."  Finally,  paragraph  (b)  of  the 
section  states  that  "recorded  pre- 
allocation  transfers  shall  be  deducted  by 
the  Administrator  from  the  number  of 
allowances  which  would  otherwise  be 
allocated  to  the  transferor  and  added  to 
those  allowances  allocated  to  the 
transferee."  In  addition,  section  403(d) 
of  the  Act  requires  EPA  to  promulgate 
"a  system  for  issuing,  recording,  and 
tracking  allowances,  which  shall  specify 
all  necessary  procedures  and 
requirements  for  an  orderly  and 
competitive  functioning  of  the  allowance 
system." 

At  the  same  time,  section  403(f)  of  the 
Act  provides,  in  part,  as  follows; 

"Nothing  in  this  section  shall  be  construed 
as  requiring  a  change  of  any  kind  in  any  State 
law  regulating  electric  utility  rates  and 
charges  or  affecting  any  State  law  regarding 
such  State  regulation  or  as  Limiting  regulation 
(including  any  pnidency  review)  under  such  a 
State  law.  Nothing  in  this  section  shall  be 
construed  as  modifying  the  Federal  Power 
Act  or  as  affecting  the  authority  of  the 
Federal  Energy  Regulatory  Commission  under 
that  Act.  Nothing  in  this  title  shall  be 
construed  to  interfere  with  or  impair  any 
program  for  competitive  bidding  for  power 
supply  in  a  State  in  which  such  program  is 
established." 

Section  408(i)  of  the  Act  requires  a 
designated  representative  of  the  owners 
and  operators  of  each  affected  unit  to 
"filed  B  certificate  of  representation 
with  regard  to  matters  under  this  Tide, 
including  the  holding  and  distribution  of 
allowances  and  the  proceeds  of 
transactions  involving  allowances."  In 
the  case  of  multiple  owners,  such 
certificate  must  address  the  holding  and 
distribution  of  allowances  and  the 
proceeds  of  transactions  involving 
allowances. 

Finally,  when  a  unit's  SO2  emissions 
exceed  the  number  of  allowances  held 
for  the  unit,  section  411(b)  of  the  Act,  in 
addition  to  imposing  a  $2,000  penalty  for 
each  ton  (or  fraction  of  a  ton)  of 


exceedance,  requires  EPA  to  "deduct 
allowances  equal  to  the  excess  tonnage 
from  those  allocated  for  the  source  for 
the  calendar  year,  or  succeeding  years 
during  which  offsets  are  required, 
following  the  year  in  which  the  excess 
emissions  occurred." 

4.  Summary  of  Today's  Proposed  Rule 

a.  Regulatory  approach  to  the 
allowance  system.  The  design  of  the 
allowance  trading  and  tracking  system 
proposed  today  reflects  the  implicit 
roles  Congress  devised  for  the  Agency, 
other  regulatory  agencies,  and  the 
market  participants. 

EPA  views  its  role  as  filling  three 
critical  needs  of  the  allowance  trading 
market:  (i)  Neutral,  low-cost  rules  of 
exchange:  (ii)  basic  tracking  information 
on  allowances:  and  (iii)  certainty  in  the 
identification  of  a  person's  authority  to 
transfer  allowances.  EPA  therefore 
approached  the  trading  rules  with  the 
view  that  the  system  should  be  simple  to 
understand  and  should  impose  minimal 
burdens  on  the  participants.  Under 
today's  proposal  EPA  would  provide  the 
authoritative  record  of  allowance 
account  holdings  and  transfers,  in  order 
to  fulfill  its  implied  statutory  mandate  to 
assure  certainty  for  the  allowance 
market  and  its  express  mandate  to 
ensure  compliance  with  SOi  emissions 
requirements.  These  roles  are  clearly 
laid  out  in  section  403  of  the  Act  and  are 
implicit  in  Congress'  direction  that  EPA 
establish  an  orderly  and  well- 
functioning  market. 

Similarly,  today's  proposal  reflects  the 
Act's  express  limitation  on  Intrusions  by 
EPA's  regulations  in  areas  of  economic 
regulation  of  the  electric  utility  industry 
that  are  already  carried  out  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  and  State  rate  regulators  (Public 
Utility  Commissions,  or  "PUCs").  Such 
regulatory  authorities  will  play  a  useful 
role  in  reviewing  long-range  plans  of 
utilities  as  they  comply  with  the 
requirements  of  the  Acid  Rain  program. 

"The  market  participants  themselves, 
which  include  both  affected  units  and 
others,  are  the  only  parties  who  can 
"make  the  market  work"  by  providing 
the  various  private  commercial 
arrangements  markets  need  to  function 
efficiently.  Indeed,  in  previous  emission 
trading  programs,  the  private  market  has 
created  all  necessary  contractual  and 
informational  functions  for  the  orderly 
operation  of  the  markets.  In  view  of  this 
record  and  the  ultimate  exclusive  role  of 
private  actors  in  determining  the  level  of 
activity  and  efficiency  of  the  market,  it 
is  EPA's  belief  that  the  EPA  allowance 
system  must  provide  flexibility  to 
participants  and  be  as  unconstrained  by 


regulatory  authority  as  is  reasonable 
while  meeting  the  stated  environmental 
protection  objectives  of  the  Act. 
Therefore,  in  designing  the  proposed 
regulations  for  part  73,  EPA  eschewed 
any  option  that  would  cast  the  Agency 
in  new  purportedly  "market-making" 
roles  beyond  those  expressly  prescribed 
by  the  Act. 

b.  Overview  of  proposed  rule.  As 
proposed  here  in  part  73.  pursuant  to 
section  403(b)  and  section  403(d)  of  the 
Act,  EPA  will  establish  a  system  of 
allowance  accounts  for  each  affected 
unit  and  for  any  other  person  likely  to 
hold  allowances.  Allowances  initially 
allocated  by  EPA  for  each  affected  unit 
pursuant  to  section*  403(a),  404,  405,  406, 
408.  409  and  410  of  the  Act  and  proposed 
parts  72,  73  and  74  will  be  held  in  these 
accounts.  Transfers  of  allowances 
recorded  with  EPA  will  be  effected  by 
deducting  allowances  from  the 
transferor's  account  and  adding  them  to 
the  transferee's  account.  To  determine 
whether  or  not  a  unit  has  met  its  annual 
emissions  control  requirements,  EPA 
proposes  to  deduct,  at  the  end  of  each 
year  from  each  unit's  account 
allowances  usable  in  that  year  in  an 
amount  equal  to  the  unit  tons  of  SOi 
emissions  for  the  year,  as  recorded  and 
reported  pursuant  to  the  emissions 
monitoring  regulations  proposed  today 
at  part  75  and  part  72,  subpart  K.  If  a 
unit's  allowances  exceed  its  emissions 
of  SOi  for  the  year,  allowances 
remaining  in  the  account  after  each 
year's  deduction  wnll  be  carried  forward 
and  banked  in  the  unit's  account  for  the 
following  year.  If  the  unit's  total 
emissions  of  SOs  for  the  year  exceed  the 
number  of  allowances  usable  in  the  year 
held  in  the  unit's  account,  then  EPA 
proposes  to  deduct,  at  the  end  of  each 
year  from  each  unit's  account, 
allowances  usable  in  that  year  for  the 
following  year  in  an  amount  equal  to  the 
unit's  excess  emissions,  pursuant  to  an 
excess  emissions  offset  plan  submitted 
for  the  unit  under  part  77. 

Part  73  of  the  proposed  Acid  Rain 
rules  sets  forth  the  procedures  for 
establishing  accounts,  and  the 
procedures  applicable  to  EPA  and 
account  holders  in  operating  the  account 
system. 

c.  Design  of  the  tracking  system.  For 
an  affected  unit,  each  allowance 
account  would  include  a  "compliance 
subaccount"  (and  for  accounts  held  by 
others,  a  "current  year  subaccount"),  for 
allowances  that  may  be  used  for 
compliance  purposes  in  that  calendar 
year,  and  a  subaccount  for  each  future 
calendar  year.  For  example,  in  Phase  I 
each  unit  would  have  a  separate 
subaccount  for  1995, 1996. 1997. 1998. 


and  1999.  The  latter  subaccounts  will 
reflect  allowances  that  may  be  used  for 
compliance  in  each  subsequent  specified 
year.  Each  compliance  and  future 
subaccount  initially  would  reflect  the 
number  of  allowances  that  the  Act 
authorizes  EPA  to  allocate  for  each  year 
for  the  unit.  Thereafter,  each 
subaccount's  allowances  would  be 
credited  or  debited  to  reflect  any 
allowance  transfers.  EPA  proposes  to 
assign  a  unique  identification  number 
for  each  allowance,  which  will  reflect 
the  calendar  year  for  which  the 
allowance  may  first  be  used  for 
purposes  of  compliance  ("the 
compliance  use  date "). 

EPA  proposes  to  provide  for  the 
automatic  banking  of  allowances  by 
retaining  in  the  compliance  subaccount 
any  allowances  remaining  in  the 
subaccount  that  are  not  deducted  to 
meet  the  unit's  emissions  limitation 
requirements. 

The  proposed  rule  requires  EPA  to 
establish  an  Allowance  Tracking 
System  account  for  every  existing 
affected  unit  even  if  the  unit  is  affected 
only  in  Phase  U,  by  no  later  than 
January  30. 1993.  'This  proposed  action 
permits  EPA  to  record  in  the  accounting 
system  any  allowances  Phase  II  units 
may  acquire,  through  the  allowance 
auction  or  from  a  private  seller,  during 
Phase  I  [i.e.,  1995-1999)  and  allows  the 
Phase  II  units  to  trade  their  Phase  II 
allowances  immediately.  In  addition. 
EPA  would  establish  accounts  for  new 
units,  and  for  SOa  sources  that  elect  to 
participate  or  "opt  in"  to  the  allowance 
system,  by  becoming  affected  units  for 
purposes  of  title  IV  (uiuier  part  74  and 
section  410  of  the  Act).  Finally,  any 
person  may  apply  to  EPA  to  establish  a 
non-unit  account  for  purposes  of  holding 
allowances,  after  the  effective  date  of 
the  part. 

All  matters  pertaining  to  the  account 
would  be  carried  out  by  a  person 
designated  and  certified  as  the 
authorized  account  representative  for 
the  account.  In  the  case  of  unit  accounts, 
the  authorized  account  representative 
would  be  the  designated  representative 
for  the  unit,  as  established  pursuant  to 
the  Acid  Rain  Permits  regul.ition8 
proposed  today  at  part  72,  subpart  B. 

As  noted  above.  EPA  proposes  to 
determine  a  unit's  compliance  by 
deducting  from  the  unit's  compliance 
subaccouitt  allowances  eqtwl  in  number 
to  the  SO]  emissioiis  tonnage  reported 
for  the  unit  pursuant  to  part  75  and  part 
72,  subpart  K  for  each  year.  EPA 
proposes  today  to  establish  as  an 
"allowance  transfer  detKiline,"  January 
30  of  the  calendar  year  following  the 
year  for  which  compliance  is  being 


established,  as  the  last  day  on  which 
allowance  transfers  may  be  submitted  to 
EPA  for  recordation  in  a  compliance 
subaccount  for  use  in  meeting  a  unit's 
SO2  emissions  limitation  requirements 
for  the  year. 

After  the  allowance  transfer  deadline, 
if  the  unit's  SOj  emissions  in  tons 
exceed  the  number  of  allowances 
recorded  in  the  unit's  compliance 
subaccount,  EPA  proposes  to  "freeze." 
for  purposes  of  subsequent  transfers 
from  the  unit's  account,  allowances  in 
the  unit's  compliance  subaccount  for  the 
next  year  (i.e.  the  year  following  the 
calendar  year  in  which  the  excess 
occurred),  in  an  amount  equal  to  the 
unit's  excess  emissions  tonnage.  The 
"freeze"  would  be  lifted  after  EPA 
deducted  allowances  from  the  unit's 
compliance  subaccount  for  purposes  of 
offsetting  the  excess  emissions,  pursuant 
to  the  unit's  approved  excess  emissions 
offset  plan  submitted  pursuant  to 
section  411  of  the  Act  and  part  77. 

EPA  will  make  available  for  public 
review  the  information,  in  summary 
form,  contained  in  each  allowance 
account. 

d.  Annual  timeline  for  subocKOunls. 
The  compliance  requirements  of  the 
Acid  Rain  Program  are  on  a  calendar 
year  basis,  under  the  proposed  rules 
today.  However  January  30  of  each  year 
(the  "allowance  transfer  deadline")  will 
be  the  last  day  for  submitting  requests 
to  transfer  allowances  to  compliance 
subaccounts  for  purposes  of  meeting 
sulfur  dioxide  emissions  requirements 
for  tht!  preceding  calendar  year. 
Following  that  dale.  EPA  will  record  all 
requests  to  transfer  allowances 
submitted  by  the  allowance  transfer 
dpariline  and  will  then  deduct 
allowances  from  the  compliance 
subaccount,  equal  in  amount  to  the 
unit  s  SOj  emissions  tonnage  for  the 
ynai.  reported  pursuant  to  part  75  and 
part  72.  subpart  K  in  order  to  determine 
compliance  for  what,  at  that  point,  will 
be  «.hf>  preceding  calendar  year.  Any 
alliiwances  remaining  in  the  compliance 
siibac(ujunt  after  the  deductions  will 
remiim  in  the  subaccount  forthe 
followiuf;  calendar  year  and  remain 
there  until  transferred,  or  deducted  for 
compliance  in  a  subsequent  year.  Once 
deductions  have  occurred,  EPA  will  also 
replenish  the  compliance  subaccount  by 
adding  to  it.  allowances  in  the  future 
siib.T;count  for  what  is  now  the  current 
calendar  year.  Following  this  step.  EPA 
will  begin  recordir^  for  the  compliance 
subaccount  transfers  of  allowances 
whose  compliance  use  date  is  what,  at 
that  point  will  be  the  current  calendar 
year  or  earlier. 
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e.  Recordation  of  Transfers.  In  the 
proposed  rule,  the  exchange  of 
allowances  between  account  holders  is 
made  by  submitting  to  EPA  a  request  to 
record  the  transfer  of  allowances  from 
one  account  to  another.  Until  allowance 
transfers  are  recorded  by  EPA  in  a  unit's 
account,  they  will  not  be  available  for 
meeting  the  unit's  SOj  emissions 
requirements.  This  is  true  regardless  of 
what  any  commercial  contractual 
obligation  between  two  units  to  transfer 
allowances  may  be.  Submissions  to  EPA 
of  requests  to  record  transfers  may 
specify  the  identification  numbers  oi  the 
allowances  to  be  transferred.  As 
required  by  the  Act.  the  proposed  rule 
prohibits  the  transfer  of  an  allowance 
usable  in  a  specified  calendar  year  to  an 
allowance  subaccount  for  an  earlier 
year.  In  addition.  EPA  proposes  not  to 
record  the  transfer  of  any  allowance  if 
the  allowance  as  specifically  identified 
by  its  serial  number  in  the  transfer 
request  does  not  appear  in  the 
transferor's  account.  Apart  from  this 
exception.  EPA  will  record  any  transfer 
of  an  allowance  from  a  unit's 
compliance  subaccount  without  regard 
to  the  SO:  emissions  reported  for  the 
unit  as  of  the  date  of  the  transfer. 
However,  each  transfer  submitted  for 
recordation  that  involves  a  unit  account 
will  be  required  to  include  an 
acknowledgement  by  the  authorized 
account  representative  that  EPA's 
recordation  of  the  transfer  shall  not 
affect  the  unit's  continuing  legal 
obligation  to  comply  with  its 
requirements  to  hold  allowances  usable 
in  that  year  in  an  amount  equal  to.  or 
greater  than,  the  unit's  SO2  emissions 
tonnage  for  the  year. 

f.  Timeline  of  allowance  system 
activities.  Following  the  final 
promulgation  of  this  rule  and  of  each 
unit's  Phase  11  allowance  allocations, 
EPA  will  establish  an  Allowance 
Tracking  System  account  for  each 
existing  affected  unit,  including  those 
that  will  not  become  affected  until  the 
year  2000.  Each  account  will  include  a 
subaccount  for  each  year,  beginning  in 
1995.  until  at  least  2025.  The  owners  and 
operators  of  each  unit  may  select  a 
designated  representative  for  the  unit 
and  at  any  time  after  promulgation,  the 
designated  representative  may  submit  a 
certificate  of  representation  in 
accordance  with  part  72,  subpart  B.  The 
designated  representative  for  a  unit 
shall  be  the  authorized  account 
representative  for  the  unit's  account.  As 
soon  as  a  certificate  of  representation  is 
submitted.  EPA  will  record  any 
allowance  transfer  submitted  by  the 
designated  representative,  provided  that 
the  transfer  meets  the  requirements  of 


the  allowance  transfer  regulations.  In 
addition,  any  person  may  open  a  non- 
unit  Allowance  Tracking  System 
account  at  any  time  after  ^A 
establishes  accounts  for  existing 
affected  units.  Draft  forms  are  published 
today  as  part  of  the  proposed  rule.  EPA 
may  choose  not  to  publish  forms  in  the 
rule  at  promulgation. 

By  no  later  than  December  31. 1991. 
EPA  is  required  under  section  403(a)  of 
the  Act  to  propose  a  list  stating  the 
number  of  allowances  to  be  allocated  by 
EPA  to  each  Phase  II  affected  unit,  apart 
from  any  allocations  under  any 
compliance  option  in  part  72.  subpart  D. 
By  no  later  than  the  end  of  1992,  EPA 
must  promulgate  a  final  list  of 
allocations.  The  final  list  for  Phase  II 
allocations  is  subject  to  mandatory 
revision  by  EPA  in  1998.  in  order  for 
EPA  to  offset  the  allowances  allocated 
for  units  with  approved  repowering 
compliance  plans  pursuant  to  section 
409  of  the  Act. 

B.  Allowance  Tracking  System 

1.  Function  of  Accounts 

As  proposed,  the  Allowance  Tracking 
System  (ATS)  accounts  will  be  the 
official  records  for  allowance 
allocations,  holdings  and  transfers,  and 
will  be  used  to  track  each  unit's 
compliance.  Initial  allowance 
allocations,  using  calculations  to  be 
promulgated  in  part  73,  subpart  B  (at  a 
later  date)  and  reflecting  each  unit's 
statutorySOz  emissions  limit,  as  well  as 
allocations  pursuant  to  part  72.  subpart 
D,  provide  the  starting  point  for  tracking 
allowances.  All  allowance  transfers  to 
and  from  the  accounts  will  be  recorded 
to  track  the  unit-by-unit  holding  of 
allowances  as  they  are  transferred.  For 
the  purposes  of  determining  compliance 
EPA  proposes  to  deduct  allowances 
from  each  unit's  compliance  subaccount 
in  an  amount  equal  to  its  annual  SOi 
emissions  in  tons  as  reported  pursuant 
to  part  75  and  part  72,  subpart  K. 

2.  Subaccounts 

EPA  proposes  that  each  unit  account 
in..lude  a  compliance  subaccount.  The 
compliance  subaccount  will  hold  all 
allowances  that  may  be  used  for 
purposes  of  meeting  the  unit's  SOi 
emissions  limitation  requirements  in  the 
current  year.  Each  account  will  also 
include  a  future  year  subaccount  for 
each  of  the  30  years  following  the 
current  year,  which  would  reflect 
allowances  usable  for  compliance 
purposes  in  each  specified  future  year. 

The  proposed  system,  which  creates  a 
record  both  of  current  and  future 
allowance  holdings,  is  compatible  with 
the  decision-making  and  planning 


functions  of  utilities.  Long-term  planning 
is  characteristic  of  utility  business 
practices  in  meeting  their  electric 
generation  obligations  and  is  nearly 
indispensable  in  meeting  emissions 
limitations.  For  the  latter  purpose  many 
utilities  will  rely  on  the  installation  of 
control  technology,  which  must  be 
planned  on  a  long-term  basis,  or  on 
switching  to  lower  SOi-emitting  fuels, 
which  also  requires  long-term 
contractual  commitments  and,  in  some 
cases,  equipment  modifications.  In 
general.  30  years  is  considered  to  be  an 
average  operating  life  of  an  electric 
utility  unit,  not  including  any  repowering 
or  life  extension.  Thus.  EPA  believes 
that  future  year  subaccounts  spanning 
30  years  would  facilitate  long-term 
planning  for  meeting  emission 
requirements  within  the  standard 
operating  life  of  a  unit.  Furthermore, 
transfers  involving  allowances  to  be 
allocated  in  years  after  the  30  year 
period  tracked  in  the  ATS  may  be 
submitted  for  recordation  by  EPA  at  any 
time.  The  transaction  would  be  noted  in 
the  transferring  accounts  and  then 
would  appear  in  the  applicable  future 
year  subaccounts  at  the  time  they  were 
added  to  the  ATS. 

a.  Compliance  and  future  year 
subaccounts.  Separating  allowances 
between  those  usable  in  the  current  yeai- 
and  those  usable  in  future  years  is 
intended  to  implement  the  Act's 
prohibition  against  the  use  of  any 
allowance  prior  to  the  calendar  year  for 
which  the  allowance  was  allocated. 
Because  only  allowances  recorded  in  a 
unit's  compliance  subaccount  can  be 
used  to  offset  a  unit's  emissions,  the 
proposed  allocation  and  account 
structure  would  preclude  the  use  of 
future  year  allowances  in  offsetting 
current  year  emissions. 

EPA  is  proposing  that  the  future  year 
subaccounts  cover  at  least  the  first  30 
years  following  the  current  year, 
beginning  with  1995.  and  continue  to 
cover  a  30-year  period  following  each 
successive  year.  This  means  that  at  any 
point  in  time,  any  account  holder  would 
be  able  to  view  a  unit's  allowance 
balances  for  each  year  for  each  of  the 
next  thirty  years.  Any  transfer  of  an 
allowance  for  any  of  the  years  in  the  30- 
year  period  can  be  recorded  in  the 
Allowance  Tracking  System, 

b.  Allocations  in  future  year 
subaccounts.  As  proposed  today,  future 
year  subaccounts  will  reflect  allowances 
allocated  for  each  unit  for  each  future 
year  in  the  proposed  30-year  timespan 
for  subaccounts.  At  first,  these 
allocations  will  reflect  each  unit's 
statutory  emissions  limitation 
requirements  pursuant  to  the  Act's 
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functions  of  utihties.  Long-term  planning 
is  characteristic  of  utility  business 
practices  in  meeting  their  electric 
generation  obligations  and  is  nearly 
indispensable  in  meeting  emissions 
limitations.  For  the  latter  purpose  many 
utilities  will  rely  on  the  installation  of 
control  technology,  which  must  be 
planned  on  a  long-term  basis,  or  on 
switching  to  lower  SOj-emitting  fuels, 
which  also  requires  long-term 
contractual  commitments  and,  in  some 
cases,  equipment  modifications.  In 
general.  30  years  is  considered  to  be  an 
average  operating  life  of  an  electric 
utility  unit,  not  including  any  repowering 
or  life  extension.  Thus.  EPA  believes 
that  future  year  subaccounts  spanning 
30  years  would  facilitate  long-term 
planning  for  meeting  emission 
requirements  within  the  standard 
operating  life  of  a  unit.  Furthermore, 
transfers  involving  allowances  to  be 
allocated  in  years  after  the  30  year 
period  tracked  in  the  ATS  may  be 
submitted  for  recordation  by  EPA  at  any 
time.  The  transaction  would  be  noted  in 
the  transferring  accounts  and  then 
would  appear  in  the  applicable  future 
year  subaccounts  at  the  time  they  were 
added  to  the  ATS. 

a.  Compliance  and  future  year 
subaccounts.  Separating  allowances 
between  those  usable  in  the  current  year 
and  those  usable  in  future  years  is 
intended  to  implement  the  Act's 
prohibition  against  the  use  of  any 
allowance  prior  to  the  calendar  year  for 
which  the  allowance  was  allocated. 
Because  only  allowances  recorded  in  a 
unit's  compliance  subaccount  can  be 
used  to  offset  a  unit's  emissions,  the 
proposed  allocation  and  account 
structure  would  preclude  the  use  of 
future  year  allowances  in  offsetting 
current  year  emissions. 

EPA  is  proposing  that  the  future  year 
subaccounts  cover  at  least  the  first  30 
years  following  the  current  year, 
beginning  with  1995,  and  continue  to 
cover  a  30-year  period  following  each 
successive  year.  This  means  that  at  any 
point  in  time,  any  account  holder  would 
be  able  to  view  a  unit's  allowance 
balances  for  each  year  for  each  of  the 
next  thirty  years.  Any  transfer  of  an 
allowance  for  any  of  the  years  in  the  30- 
year  period  can  be  recorded  in  the 
Allowance  Tracking  System. 

b.  Allocations  in  future  year 
subaccounts.  As  proposed  today,  future 
year  subaccounts  will  reflect  allowances 
allocated  for  each  unit  for  each  future 
year  in  the  proposed  30-year  timespan 
for  subaccounts.  At  first,  these 
allocations  will  reflect  each  unit's 
statutory  emissions  limitation 
requirements  pursuant  to  the  Act's 
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section  403.  section  404  Table  A  (as 
modified  by  section  416)  for  Phase  1.  and 
section  405  for  Phase  11.  as  well  as 
certain  additional  allocations  prescribed 
in  the  Act.  Subpart  B  of  part  73  and 
appendices  A  and  B  of  part  72  will 
provide  these  allocations. 

Title  IV  of  the  Act  and  proposed  part 
72  also  provide  for  alternative  methods 
of  compliance.  In  Phase  I  certain  units 
may  obtain  additional  allowances  for  up 
to  two  years.  Pursuant  to  the  Act  and 
proposed  S  72.42,  EPA  will  allocate 
additional  allowances  for  those  units 
that  qualify.  In  addition.  Phase  I  units 
may  meet  their  SOj  emissions  limitation 
requirements  by  substituting  emissions 
reductions  made  at  other  units,  not 
listed  on  Table  A  of  section  404  of  the 
Act.  Here,  too,  EPA  is  required  by  the 
Act  and  proposed  §  72.41  to  allocate 
additional  allowances  pursuant  to 
substitution  plans.  Allowances  are  also 
used  to  implement  Phase  I  reduced 
utilization  plans  when  emissions 
reductions  at  Phase  I  units  are  achieved 
by  shifting  electrical  generation  to  units 
not  otherwise  affected  in  Phase  I. 
The  Act  also  permits  additional 
allocations  for  Phase  II  units  that  use 
qualifying  repowering  technologies, 
pursuant  to  section  409  of  the  Act  and 
proposed  §  72.44.  In  addition,  the  Act 
(and  proposed  subpart  F)  authorizes 
EPA  to  allocate  allowances  to  utilities 
that  adopt  certain  conservation  and 
renewable  energy  measures  or 
technologies.  Section  410  of  the  Act 
authorizes  EPA  to  allocate  allowances 
to  sources  who  "opt  in"  to  the  allowance 
program,  and  certain  small  diesel 
refiners.  Finally,  subpart  E.  proposed  on 
May  23. 1991.  will  provide  for  the 
allocation  of  a  reserve  of  allowances  for 
those  who  purchase  them  at  public 
auction  or  through  a  direct  sale. 

Today's  proposal  provides  thai  future 
year  subaccounts  will  reflect  all  such 
additional  allowance  allocations  as  they 
are  made  for  affected  units  pursuant  to 
part  72  compliance  plans,  or  to  other 
applications  required  by  proposed  part 
73.  Again,  allowance  holdings  are 
integral  to  utilities'  compliance 
strategies.  Since  these  are  usually 
formulated  on  a  long-term  basis,  EPA 
believes  that  it  is  essential  that  the 
tracking  system  reflect  all  allowance 
allocations  for  each  year,  as  soon  as 
they  are  made,  in  order  to  facilitate 
utilities'  mapping  of  their  long-term 
strategies. 

c.  Transfers  in  future  year 
subaccounts.  EPA  proposes  to 
implement  the  statutory  mandate  to 
record  "pre-allocation  transfers"  by 
following  the  method,  prescribed  in 
section  403(b),  of  the  Act  of  "deduct(ing) 
*  *  *  from  the  number  of  allowances 


which  would  otherwise  be  allocated  to 
the  transferror,  and  addjing  them]  to 
those  allowances  allocated  to  the 
transferee."  This  will  be  done  simply  by 
adding  and  deducting  allowances  in  the 
relevant  future  year  subaccount. 

This  process  enables  the  Allowance 
Tracking  System  to  reflect  a  unit's 
allowance  holdings  for  any  future  year 
as  soon  as  a  transfer  is  recorded.  As  a 
result,  at  any  given  point  in  time,  there 
will  be  up-to-date  and  reliable 
information  about  units'  current  and 
future  year  allowance  holdings.  Again, 
this  appears  to  EPA  to  be  indispensable 
to  providing  the  information  and 
certainty  utility  managers  and  others 
require  in  planning  compliance  and 
incorporating  allowance  transfers  in 
their  planning. 

Specifically,  EPA  expects  utilities  to 
execute  long-term  "forward "  contracts 
providing  for  the  transfer  of  allowances 
for  a  period  of  years  well  beyond  the 
time  at  which  such  contracts  are 
negotiated.  Not  only  would  such 
contracts  be  indispensable  to 
conforming  compliance  plans,  but  they 
would  assure  sellers  of  reliable  revenues 
and  buyers  of  a  supply  of  allowances  at 
a  known  price,  thus  providing  both 
parties  with  a  method  for  managing  and 
sharing  risks  associated  with 
fluctuations  in  allowance  price  and 
availability. 

Apart  from  the  method  for  recording 
the  transfer  of  an  allowance  with  a 
compliance  use  date  more  than  30  years 
beyond  the  current  year,  which  is 
discussed  below,  EPA  considered,  but 
proposes  to  reject,  an  alternative 
scheme  of  recording  transfers  which 
would  have  recorded  the  submission  of 
future  year  allowance  transfers  but 
delayed  the  recordation  or  effectuation 
of  the  transfers  until  (1)  the  subject 
allowances  were  to  be  recorded  in  the 
compliance  subaccount  at  the  beginning 
of  the  current  year,  and  (2)  any 
allowance  deductions  were  made  from 
the  transferor  unit's  account,  pursuant  to 
any  excess  emissions  offset  plans  under 
section  411  of  the  Act  and  part  77.  The 
rationale  for  this  approach  is  that  it 
would  come  closer  to  guaranteeing  that 
there  would  also  be  a  sufficient  number 
of  allowances  in  a  unit's  future  year 
subaccount  to  offset  a  unit's  excess 
emissions,  as  required  by  section  411.  At 
the  very  least,  this  alternative  scheme 
would  preclude  the  possibility  that 
allowances  required  to  be  deducted  to 
offset  excess  emissions  would  have 
been  transferred  to  another  unit,  leaving 
the  transferor  account  without  sufficient 
allowances  to  meet  the  offset  deduction 
requirement. 

EPA  proposes  to  reject  this  alternative 
for  several  reasons.  First,  the  proposed 


approach  makes  it  easier  for  utilities  to 
use  the  Allowance  Tracking  System  as  a 
source  of  reliable  information  for 
purposes  of  planning  compliance  and 
exploiting  the  efficiency  opportunities  of 
allowance  transfers.  Under  the  proposed 
approach,  each  Allowance  Tracking 
System  unit  account  will  display  each 
units  allowance  holdings  for  each  year, 
current  and  future,  and  each  year's 
holdings  will  reflect  recorded  allowance 
transfers.  The  alternative,  in  contrast, 
would  require  those  who  needed 
information  concerning  units'  future 
year  holdings — such  as  would-be 
purchasers  or  sellers  of  allowances, 
including  other  utilities  seeking  to 
establish  collective  compliance 
strategies — to  calculate  their  own  and 
other  units'  future  allowance  holdings 
based  on  listed  transfers. 

Second,  under  the  rejected  approach, 
those  transfers  would  be  subject  to 
uncertainty,  since  they  would  not  be 
effectuated  until  after  allowances  had 
been  deducted  for  purposes  of  offsetting 
excess  emissions  pursuant  to  section  411 
of  the  Act.  As  a  result,  allowance 
transfers  that  had  been  agreed  upon 
could  be  negated,  at  least  in  part,  if. 
pursuant  to  section  411.  EPA  deducted 
allowances  from  the  transferor's 
subaccount  prior  to  effectuating  a 
transfer  from  the  subaccount.  EPA 
acknowledges  that  private  parties 
engaging  in  allowance  transactions 
could  provide,  by  contract,  to  indemnify 
the  transferee  in  the  event  that  a  pre- 
transfer  deduction  of  allowances  for 
offset  purposes  defeated  the  transfer  in 
whole  or  in  part.  EPA  concluded, 
however,  that  both  the  mandate  in 
section  403(b)  of  the  Act  to  record  pre- 
allocation  transfers  as  well  as  the 
underlying  policy  of  title  IV  militate 
against  a  recordation  rule  that  would 
force  the  allowance  market  to  absorb 
the  transaction  costs  associated  with 
contractual  indemnification.  While 
section  411  of  the  Act  imposes  severe 
penalties  on  those  units  whose  SOi 
emissions  exceed  the  number  of 
allowances  they  hold,  the  compliance 
planning  provisions  of  section  408(b)  of 
the  Act  suggest  a  policy  of  affording  all 
units  maximum  flexibility  in  meeting 
their  emissions  limitation  requirements, 
at  least  until  such  time  as  they  violate 
those  requirements.  Because  of  the 
uncertainty  it  would  cause  and  the 
transaction  costs  associated  with 
overcoming  that  uncertainty,  delaying 
the  recordation  of  transfers  involving 
future  year  allowances  would  have  the 
effect  of  penalizing  all  units,  not  just 
those  violating  their  emissions 
obligations,  and  could  interfere  with 
utilities'  ability  to  exploit  the  full  cost- 
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saviBg  poteBtuil  »f  the  allowance 
market 

At  the  same  Ujne.  EPA  does  oot 
believe  that  the  rejected  approach 
concemiii^  ruiure  year  allowance 
transfers  would  sigaificantly  enhance 
the  compliance  scheme  embodied  in 
section  411  of  the  Acl.  There  is  little 
likelihood.  EPA  believes,  that  the 
proposed  rule  would  foster  frequent 
situations  in  which  units  with  excess 
emissions  had  insufTicient  allowances, 
as  a  result  oi  previous  transfers,  to 
permit  EPA  to  make  deductions 
pursuant  to  section  411  of  the  Act  and 
part  77. 

3.  Non-Unit  Accounts 

EPA  is  also  proposing  to  establish 
accounts  for  persons  other  than  affected 
units  because  section  403(b)  of  die  Act 
expressly  authorizes  "any  person,"  in 
addition  to  the  designated 
representatives  for  affected  units,  to 
hold  and  transfer  allowances.  These 
non-unit  accounts  would  provide  the 
vehicle  through  which  persons,  such  as 
brokers  or  utility  power  pools,  seeking 
to  aggregate  allowances  allocated  for 
individual  tmits  coold  hold  and  transfer 
allowances.  Non-unit  accounts  would 
include  a  cvrrent  year  subaccount  and 
subaccounts  for  each  of  the  30  future 
years  following  the  current  year, 
beginning  with  1996. 

EPA  is  proposing  to  establish  a  non- 
unit  account  following  the  receipt  of  a 
new  accotmt  application.  The 
upplicatx3n  would  be  required  to  include 
a  certifjcatton  by  the  authorized  account 
representative.  This  is  intended  to 
protect  owner^ip  interests  in  any 
allowances  keld  in  die  account,  through 
disclosure  of  information  and 
verification  that  the  owners  have  agreed 
to  the  aotbortzed  account 
representative. 

Both  the  legislative  history  of  section 
403(b).  of  tbe  Act  and  EPA  analysis 
suggest  that  brokers,  investors  and  other 
market-raakers  may  play  a  crucial  role 
in  facilitating  allowance  transfers.  (See 
S.  Rep.  Na  228.  lOlst  Congress.  Ist 
Sess..  p.  320  (1989).]  In  addition,  as 
suggested  by  section  403(d)(2)  of  the 
Act.  groups  of  units  may  choose  to  pool 
some  or  all  of  the  allowances  allocated 
for  each  unit.  A  iK>n-unit  account, 
created  by  the  owners  of  such  units  but 
separate  from  tiie  individual  unit 
accounts,  may  serve  as  the  n^echanism 
for  pooling  their  allowances.  Since  these 
allowance  brokering  and  pooling 
functions  are  intended  to  facilitate 
utilities'  eObrts  to  maximize  the 
efficiency  of  their  compliance  strategies. 
the  Allowance  Tracking  System 
accounts  through  which  these  functions 
may  be  carried  out  should  be  integrated 


with  the  aoooum  system  established  for 
affected  units.  Accordingly.  EPA 
proposes  establishing  non-unit  accounts 
that  parallel  unit  accounts,  with  multiple 
futwe-year  subaccounts. 

4.  Identification  Numbers  for 
Allowances 

EPA  is  proposing  that  each  allowance 
be  identified  by  a  unique  number  that 
would  include  digits  identifying  the 
allowance's  compliance  use  date,  i.e.. 
the  first  year  for  which  it  could  be  used. 
Members  of  the  public  have  suggested 
that  such  a  unique  number  identifying 
each  allowance  would  enable  utihties  to 
structure  transfers  in  order  to  ensure 
favorable  accounting  for  purposes  of 
regulatory  rate  and  tax  treatment.  At  the 
same  time,  without  this  unique  number 
and  the  accounting  procedures  it  would 
facilitate,  the  proceeds  of  allowance 
transactions  might  be  taxed  or  treated 
for  rat^ase  purposes  in  a  maimer  that 
would  discourage  transfers  or  otherwise 
create  implicit  disincentives  for 
adopting  innovative  or  cost-efficient 
compliance  strategies. 

EPA  believes  that  the  potential  for 
favorable  financial  accounting  and  tax 
treatment  that  may  be  tapped  by  the  use 
of  unique  numbers  could  enhance 
utilities'  confidence  in  the  allowance 
market  as  a  source  of  cost  savings. 
Increased  activity  in  the  market  that 
might  ensue  from  this  heightened 
confidence,  in  turn,  m^t  lower  overall 
compUaoce  costs.  These  cost  savings  for 
affected  units  could  more  than  offset 
any  additional  administrative  burden  or 
cost  to  EPA  and  the  affected  parties 
associated  with  adopting  serial 
numbers.  Furthermore,  representatives 
of  the  Chicago  Board  of  Trade,  which 
recently  announced  its  intentions  to 
create  an  allowance  exchange,  have 
advised  EPA  that  the  development  of 
any  organized  commercial  exchange 
would  be  greatly  assisted  by  EPA's 
serialization  of  allowances,  enabling 
interested  parties  to  verify  and  track 
individual  allowances  tlmiugh  the 
course  of  commercial  transactions.  The 
Chicago  Board  of  Trade  noted  that 
serialization  is  always  used  for  bonds, 
commodities,  and  other  tradeable 
debentures. 

At  the  very  least,  EPA  believes  that 
giving  each  allowance  a  unique  number 
provides  flexibility  to  allowance  holders 
in  determining  compliance  strategies. 
The  abdity  to  distinguish  one  allowance 
from  another  could  enable  allowance 
holders  to  maintain  records  of  the 
different  costs  incurred  in  acquiring  or 
genera tir^  excess  allowances,  such  as 
through  emissions  reduction,  energy 
conservation  measures,  or  other 
compliance  strategies.  This  could  aid 


utilities  in  demonstrating  the  basis  for 
oSsettir^  the  economic  gains  received 
from  the  sale  or  utilization  of  particular 
allowances.  Finally,  including  digits 
reflecting  the  comfAiance  use  date  of 
each  allowance  would  facilitate  the 
ability  of  the  buyer  to  ensure  that  an 
allowance  oosdd  be  used  in  a  particular 
year. 

EPA  acknowledges  that  it  holds  some 
reservations  in  making  this  proposal.  In 
the  absence  of  formal  identification  of 
allowances  by  EPA,  allowance  holders 
could  readily  establish  their  own 
allowance-numbering  system  for  tax 
and  internal  record-keeping  purposes. 
Inventory  systems  created  by  each 
utility  could  serve  some  of  the  same 
financial  ends  that  would  be  advanced 
by  means  of  the  proposed  identification 
of  unique  allowances  by  EPA.  At  the 
same  time,  identification  by  itself  does 
not  ensure  the  favorable  accounting 
treatment  utilities  may  be  seeking.  Even 
with  allowance  identification  provided 
by  EPA,  utilities  seeking  to  gain  more 
favorable  tax  or  ratdiase  treatment 
would  stiH  have  to  link  specified 
allowances  with  particular  costs  or 
transactions  or  compliance  strategies. 

In  addition,  assigning  a  unique 
number  for  each  allowance  would 
increase  administrative  complexity  for 
both  HPA  and  users  of  the  Allowance 
Tracking  System.  Some  additional 
administrative  burdens  would  be  placed 
on  the  authorized  account 
representatives.  Unless  they  accepted 
the  default  provisions  proposed  today, 
utilities  would  have  to  identify  by  serial 
number  those  allowances  to  be 
transferred,  those  to  be  deducted  from 
the  compliance  subaccount  for 
compliance  purposes  each  year,  and 
those  to  be  deducted  from  the 
compliance  subaccount  to  offset  excess 
emissions,  if  any.  Including  a  unique 
number  for  each  allowance  increases 
the  possibility  of  errors  in  transfer 
requests,  even  if  automated  recordation 
systems  are  developed.  This  would  add 
to  the  amount  of  time  each  authorized 
account  representative  would  have  to 
spend  reviewing  an  allowance  transfer 
request  before  submitting  it  to  EPA.  and 
verifying  the  transfer  information  after 
recordation  by  EPA  in  the  tracking 
system.  For  these  reasons,  EPA  is 
seeking  public  comment  on  the 
advisability  of  any  serialization  method 

EPA  considered  and  rejected  three 
other  options  for  identifying  allowances. 
The  first  option  was  to  identify 
allowances  only  by  the  year  in  which 
they  are  first  usable  for  compliance 
purposes.  This  would  mean  that  all 
allowances  for  the  same  year  would 
essentially  be  identical  for  compliance 
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utilities  in  deinonstrating  the  basis  for 
oSsettii^  the  economic  gains  received 
from  the  sale  or  utilization  of  particular 
allowances.  Finally,  including  digits 
reflecting  the  compliance  use  date  of 
each  allowance  would  facilitate  the 
ability  of  the  buyer  to  ensure  that  an 
allowance  amid  be  used  in  a  particular 
year. 

EPA  acknowledges  that  it  holds  some 
reservations  in  making  this  proposal.  In 
the  absence  of  formal  identification  of 
allowances  by  EPA,  allowance  holders 
could  readily  establish  their  own 
allowanoe-numbering  system  for  tax 
and  internal  record-keeping  purposes. 
Inventory  systems  created  by  each 
utility  cocdd  serve  some  of  the  same 
financial  ends  rtiat  would  be  advanced 
by  means  of  the  proposed  identification 
of  unique  allowances  by  EPA.  At  the 
same  time,  identification  by  itself  does 
not  ensure  the  favorable  accounting 
treatment  utilities  may  be  seeking.  Even 
with  allowance  identification  provided 
by  EPA,  utilities  seeking  to  gain  more 
favorable  tax  or  ratdiase  treatment 
would  stiH  have  to  link  specified 
allowances  with  particular  costs  or 
transactions  or  compliance  strategies. 

In  addition,  assigning  a  unique 
number  for  each  allowance  would 
increase  administrative  complexity  for 
both  EPA  and  users  of  the  Allowance 
Tracking  System.  Some  additional 
administrative  burdens  would  be  placed 
on  the  authorized  account 
representatives.  Unless  they  accepted 
the  default  provisions  proposed  today, 
utilities  would  have  to  identify  by  serial 
number  those  allowances  to  be 
transferred,  those  to  be  deducted  from 
the  compliance  subaccount  for 
compliance  purposes  each  year,  and 
those  to  be  deducted  from  the 
compliance  subaccount  to  offset  excess 
emissions,  if  any.  Including  a  unique 
number  for  each  allowance  increases 
the  possibility  of  errors  in  transfer 
requests,  even  if  automated  recordation 
systems  are  developed.  This  would  add 
to  the  amount  of  time  each  authorized 
account  representative  would  have  to 
spend  reviewing  an  allowance  transfer 
request  before  submitting  it  to  EPA,  and 
verifying  the  transfer  information  after 
recordation  by  EPA  in  (he  tracking 
system.  For  these  reasons,  EPA  is 
seeking  public  comment  on  the 
advisability  of  any  serialization  method. 

EPA  considered  and  rejected  three 
other  options  for  identifying  allowances. 
The  first  option  was  to  identify 
allowances  only  by  the  year  in  which 
they  are  first  usable  for  compliance 
purposes.  This  would  mean  that  all 
allowances  for  the  saiae  year  would 
essentially  be  identical  for  compliance 


tracking  purposes.  This  approach 
minimizes  the  administrative  burdens 
for  EPA  and  for  the  authorized  account 
representatives.  However,  minimizing 
administrative  burden  would  be  of  little 
relative  benefit  if  uncertainty  concerning 
accounting  and  tax  treatment,  in  the 
absence  of  a  detailed  allowance 
identification  scheme,  inhibited 
allowance  trading  and  resulted  in 
unnecessarily  high  compliance  costs. 
Because  of  the  risk  of  inhibiting  more 
efficient  compliance  strategies,  this 
option  was  rejected. 

The  second  option  EPA  considered 
and  rejected  was  to  identify  allowances 
by  the  year  in  which  they  are  first 
usable  for  compliance  purposes  and 
then  to  assign  a  number  to  each  transfer. 
This  transfer  number  would  include  the 
date  of  the  transfer  and  the  method 
under  which  the  allowance  was  being 
acquired  (e.g..  auction,  direct  sale, 
reserve  allocation,  bilateral  transfer, 
etc.)  for  all  the  allowances  involved  in 
the  transfer.  EPA  considered  this  option 
because  a  similar  approach  is  used  by 
both  the  New  York  Stock  Exchange 
(NYSE)  and  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  (NASDAQ)  in  reporting 
stock  trades  to  the  National  Stock 
Clearing  Corporation  (NSCC).  However, 
the  identification  number  reported  to 
NSCC  is  only  used  for  NSCC  purposes, 
and  not  for  the  use  of  the  purchaser  or 
seller  of  the  stock. 

EPA  believes  that  this  method  might 
be  useful  from  an  accounting  standpoint 
by  offering  some  advantages  of 
flexibility  to  the  allowance  holder  in 
establishing  inventory  methods  to 
record  the  acquisition  and  disposition  of 
allowances  without  impairing  the 
fungibility  of  allowances.  The  lot 
identification  number  can  be  used  for 
tax  and  accounting  purposes,  connecting 
the  date  and  price  with  the  quantity  of 
allowances  purchased  in  a  single 
transaction. 

On  the  other  hand,  by  recording  each 
trade,  including  the  identity  of  the 
transferror  and  transferee,  and  the 
amount  of  the  allowances  transferred 
(and  the  year  in  which  they  are  first 
usable  for  compliance).  EPA  would 
already  be  capturing  this  information. 
This  approach  does  not  appear  to  add 
any  value  to  the  option  of  identifying 
allowances  by  the  year  in  which  they 
are  first  usable  for  compliance.  In 
addition,  assigning  a  number  to  each 
transfer  could  lead  to  some  confusion, 
because  each  time  the  same  allowances 
were  transferred  they  would  be  assigned 
a  new  number. 

The  third  option  EPA  considered  and 
rejected  was  to  assign  a  number 
identifying  the  unit  for  which  each 


allowance  was  initially  allocated  or  the 
reserve  from  which  each  allowance  was 
initially  allocated,  in  addition  to  a 
number  denoting  the  year  it  could  first 
be  used  for  compliance  purposes.  Such 
identification  might  enable  utilities  to 
establish  different  cost  records  for 
allowances  allocated  or  purchased, 
because  those  allowances  would  be 
distinguishable  by  the  different  numbers 
denoting  their  originating  unit  and 
compliance  use  date.  Supplemented  by  a 
record  of  the  dates  of  allowance 
transfers  in  the  ATS.  this  approach 
would  enable  utilities  to  identify  with 
specificity  those  allowances  which  they 
wanted  to  include  in  particular 
transactions  or  with  which  they  wanted 
to  associate  certain  costs.  Furthermore, 
it  would  be  easier  for  EPA  to  administer 
and.  with  less  detailed  specification  of 
allowances  to  be  transferred  required, 
would  result  in  lower  probability  of 
error  in  transfer  requests  and 
recordation  by  EPA.  All  of  these 
benefits,  and  others  already  discussed, 
however,  can  be  achieved  by  today's 
proposal. 

EPA  invites  comment  on  the 
assignment  of  a  unique  identifying 
number  to  each  allowance  and  on  the 
other  options  considered.  Comments  are 
specifically  requested  on  the  benefits, 
such  as  favorable  tax  or  ratebase 
treatment,  that  may  be  realized  relative 
to  the  administrative  disadvantages  and 
higher  transaction  costs,  and  the  extent 
to  which  those  benefits  are  available 
through  the  options  discussed. 

5.  Authorized  Account  Representative 

a.  Certification  and  function.  The 
proposed  rule  requires  the  appointment 
of  an  authorized  account  representative 
for  each  account.  The  authorized 
account  representative  will  be  the  only 
person  authorized  to  carry  out  activities, 
such  as  allowance  transfers,  involving 
direct  contact  with  EPA  concerning  the 
Allowance  Tracking  System  account. 

In  the  case  of  an  account  for  an 
affected  unit,  the  authorized  account 
representative  must  be  the  designated 
representative  for  the  owners  and 
operators  of  the  unit,  certified  pursuant 
to  section  408(i)  of  the  Act  and  proposed 
part  72,  Subpart  B.  section  408(1)  of  the 
Act  virtually  mandates  that  in  the  case 
of  affected  units,  the  designated 
representative  conduct  transactions 
involving  allowances.  Therefore,  the 
designated  representative  must  function 
as  the  person  with  the  sole  authority  to 
engage  in  transactions  and  other 
activities  concerning  the  Allowance 
Tracking  System  account. 

For  non-unit  accounts,  the  authorized 
account  representative  shall  be  the 
person  designated  in  the  New  Account/ 


New  Authorized  Account 
Representative  Form  submitted  to  EPA 
for  opening  the  account.  No  allowance 
transfers  for  non-unit  accounts  will  be 
recorded  until  the  authorized  account 
representative  has  signed  a  certificate  of 
representation  on  the  New  Account/ 
New  Authorized  Account 
Representative  Form  and  EPA  has 
approved  the  new  account.  The 
proposed  certificate  of  representation 
for  the  non-unit  authorized  account 
representative  would  include:  (i)  A  list 
of  all  persons  with  an  ownership 
interest  in  the  allowances  held  in  the 
non-unit  account;  (ii)  a  statement  that 
the  representative  was  selected  by  an 
agreement  binding  on  all  persons  with 
an  ownership  interest  in  the  allowances 
held  in  the  non-unit  account:  (iii)  a 
statement  that  the  authorized  account 
representative  has  all  necessary 
authority  to  carry  out  the  duties  and 
responsibilities  of  the  authorized 
account  representative:  and  (iv)  a 
statement  that  the  authorized  account 
representative  will  abide  by  the 
fiduciary  responsibilities  assigned 
pursuant  to  the  agreement  of 
representation.  Where  all  ownership 
interest  in  the  allowances  rests  with  a 
single  person,  the  certificate  shall  state 
that  all  allowances  purchased  by  the 
person  are  deemed  to  be  held  for  that 
person.  EPA  is  proposing  to  allow  the 
authorized  account  representative  for  a 
non-unit  account  (as  with  the  designated 
representative)  to  designate  one 
alternate  authorized  account 
representative  in  the  event  that  the 
authorized  account  representative  is 
absent  or  otherwise  not  available  to 
perform  actions  or  duties  necessary  at 
some  point  in  time. 

Authorized  account  representatives 
for  non-unit  accounts  may  be  succeeded 
by  any  person  who  submits  a  New 
Account/New  Authorized  Account 
Representative  Form  and  signs  the 
certification  of  representation.  The  non- 
unit  account  authorized  account 
representative  will  also  be  required  to 
amend  the  list  of  persons  with 
ownership  interest  whenever 
appropriate. 

EPA  is  proposing  these  authorized 
account  representative  requirements  for 
two  basic  reasons.  First,  EPA  interprets 
section  408{i)  of  the  Act  to  impose  such 
requirements  in  the  case  of  unit 
accounts.  Second.  EPA  believes  that 
these  requirements  are  essential  to  the 
efficient  and  reliable  operation  of  the 
Allowance  Tracking  System  and.  by 
extension,  to  the  market  for  whose 
activities  it  is  the  official  record. 

Section  408(i)  provides  in  part:  "No 
permit  shall  be  issued  under  this  section 
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for  a  unit  until  the  desigoated 
repreaentabve  otf  the  owners  at 
operators  has  filed  a  certificate  of 
representatioB  with  regard  to  matters 
under  this  title,  including  the  holding 
and  dtstributiun  of  allowances  and  the 
proceed*  of  tramactions  involving 
allowances."  Section  408{i)  also  requires 
the  designated  refn-esentalive  to  Rie  a 
certificate  of  representation  concerning 
the  holding  and  distribution  of  the  units 
allowances  be<ween  and  among  co- 
owners.  To  give  effect  to  these 
provisions  EPA  beiieves  that  the 
designated  representative  must  function 
as  thie  pf  reon  with  sole  authority  to 
engage  in  transactions  and  other 
activities  coooeming  the  Albwance 
Tracking  System  account. 

Under  the  propo.sed  requirements, 
EPA  witt  be  receiving  information  and 
instructions  concerning  transfers  from 
only  one  person  (or  an  alternate  if  one  is 
specified  in  ttie  certificate  of 
representation)  for  each  account.  "Hiat 
person  will  be  certified  as  the  person 
authorized  by  (be  owners  and  operators 
of  each  unit  in  the  case  of  unit  accounts, 
or  by  the  owners  of  the  allowances,  in 
the  case  of  non-unit  accounts,  1o  take 
action  wrth  respect  to  the  allowance 
account.  In  addition,  the  owners  and 
operators  wtJl  have  entered  into  an 
agreement  governing  the  use  arwi 
distributirtn  of  the  allowances  in  the 
account.  Finally,  the  authorized  account 
representative  isill  be  certifying,  in  each 
submission  to  EPA.  including  allowance 
transfer  submissions,  that  he  or  she  is 
acting  with  foil  authority. 
The  effect  of  these  three 
certifica^ons — certification  of 
representation,  certification  of  the  fact 
of  an  agreement  governing  allowances 
and  certification  of  authority  to  act — is 
to  estabkah  a  basis  for  CPA's  reliance 
on  trans4iers  submitted  by  authorized 
account  representatives  for  recordation 
in  Allowance  Tracking  System  accounts. 
Under  tlits  proposed  scheme,  EPA  will 
be  able  to  record  any  transfer  submitted 
for  recordation  by  the  authorized 
account  representatives  for  the  accounts 
involved.  The  fuH  legal  effect  of  each 
recordation  will  be  final  as  soon  as 
recordation  is  made,  without  requiring 
F.PA  or  the  market  to  resort  to 
secondary  or  additional  confirmation  of 
a  transfer.  This,  in  turn,  will  enhance 
EP.A's  ability  to  make  final  recordation 
of  transfers  quickly  after  they  are 
submitted.  Speedy  final  recordation  will 
serve  the  interests  of  the  parties  to  the 
transfer.  Moreo«'er,  to  the  extent  tliat  the 
Allowance  Tracking  System  will  also 
function  as  a  central  source  of  public 
ip.furmation  as  to  allowance  holdings. 
quick  final  recordation  will  assist  all 


paf^i|»antB  in  the  maiicet.  As  applied  to 
autimrized  account  representatives  for 
non-unit  accounts,  none  of  these 
certifications  is  required  by  the  Act  Tbe 
AgeiKy  is  seeking  specific  comment  on 
whether  these  requirements  are 
necessary  a«d  «vhetber  they  might 
impose  undue  burdens. 

b.  Obfecttons.  The  proposal  specifies 
thai  obfections  concerning  a  certificate 
of  representation,  allowance  transfer,  or 
any  other  submission  to  EPA  by  the 
authorized  account  representative  will 
have  no  effect  on  the  recordation  by 
EPA  of  an  aWowance  transfer.  That  is, 
once  an  alkrwance  transfer  is  recorded, 
the  recordation  will  continue  to  have  full 
effect.  e\«en  if  an  objection  is 
communicated  to  EPA  subsequently.  At 
the  same  time,  EPA  will  continue  to 
record  transfers  properly  submitted  and 
certified  by  an  authorized  account 
representative  even  after  EPA  becomes 
aware  of  an  objection. 

In  addition,  luider  today's  proposal 
EPA  will  not  adjudicate  disputes 
between  private  parties  concerning 
allowances  or  the  actions  of  the 
authorized  account  representative.  In 
part  72.  EPA  is  proposing  the  same 
provisions  for  the  designated 
representative,  who  will  be  the 
authorized  account  representative  for  ^ 
unit  accounts. 

These  provisions  are  proposed  for 
several  reasons.  EPA  interprets  section 
408(i)  to  require  certain  certifications 
and  to  authorize  EPA  to  enforce  such 
certifications.  Clearly.  EPA  has 
authority  under  section  113  of  tbe  Act  to 
pursue  appropriate  ScinctioQS  in  the 
event  that  an  authorized  account 
representative  falsely  certifies  that  he  or 
she  has  been  authorized  to  undertake  an 
action.  Thus^  upon  a  demonstration  of 
the  falsity  of  a  certification.  EPA  would 
be  in  a  position  to  pursue  such 
sanctions.  EPA  believes  that  tbe  threat 
of  sanctions  will  greatly  reduce  the 
likelihood  that  authorized  account 
representatives  would  submit  false 
certificatjons  or  otherwise  act  against 
the  rights  of  owners. 

Similarly,  owners  injured  by  the 
actions  of  an  authorized  account 
representative  taken  in  contravention  of 
their  ownership  rights  would  be  able  to 
seek  injunctive  or  monetary  relief  from 
the  courts  or  to  porsae  other  private 
dispute  resolution  procedures  agreed  to 
by  the  owners.  Such  relief  would  be 
available  pursuant  to  the  private 
commercial  agre^ents  and  obligations 
between  the  owners  and  their 
representative,  existence  of  which 
agreements  must  be  certified  pursuant  tu 
section  40B(i)  of  the  Act  and  the 
proponed  regulations  in  pari  72  and  pari 


73.  Aggrieved  owners  would  also  be 
able  to  replace  the  authorized  account 
representative.  For  these  reasons.  EPA 
has  cortcluded  that  its  authority  under 
the  Act,  remedies  available  under 
commercial  law  governing  the 
obligations  between  and  among  owners 
and  their  agents,  and  the  ability  of 
owners  to  appoint  a  successor 
authorized  account  representative, 
affords  EPA  and  owners  ample 
protection  and  recourse  against 
wrongdoing  by  authorized  account 
representatives. 

At  the  same  time,  EPA  believes  that  it 
would  undermine  tbe  competitive  and 
orderiy  functioning  of  the  allowance 
market  if  the  pendency  of  an  objection, 
or  even  a  determination  that  a 
certificatioa  with  respect  to  a  pariicular 
transaction  was  false,  defeated  the 
recordation  of  past  or  prospective 
allowance  transfers  (apart  from  an 
express  judicial  order  mandating  the 
reversal  of  a  recordation  or  a  bar  on 
hiture  recordation).  First,  EPA  believes 
that  third  parties  must  be  able  to  rely  on 
the  fail  effectiveness  of  the  recordation 
of  an  allowance  transfer.  A  rule  that 
subjected  transfers  to  the  possibility 
that  they  might  be  canceled  even  after 
recordation  would  introduce 
uncertainties.  These  would  impair  the 
efficiency  of  the  market  by  either 
inhibiting  activity  or  imposing  additional 
transaction  costs  incurred  in  an  effort  to 
provide  against  such  uncertainties. 
Second,  if  the  mere  filing  of  an  objection 
forced  EPA  to  suspend  recordation  of 
transfers  to  or  from  an  account, 
unwarranted  objections  could  introduce 
disorder  in  the  market  or  force 
authorized  account  representatives  to 
make  unreasonable  concessions  simply 
to  satisfy  objections  however 
unwarranted.  At  the  same  time,  for 
owners  vnlh  tegitimate  grievances, 
suspending  transfer  activity  would  not 
enhance  protection  for  co-owners 
appreciably  beyond  that  already 
provided  by  the  deterrent  effect  of  civil 
remedies  for  protecting  private 
commercial  rights. 

Finaliy,  EPA  does  not  believe  that 
section  408(ij  extends  EPA's  authority  to 
determine  or  enforce  commerciaJ 
obligations  between  unci  among  owners. 
Even  where  the  veracity  of  a  certificate 
of  representation  depends  on  an 
interpretat)<xi  of  such  obligations,  EPA 
believes  that  it  does  not  have  the 
authority  or  competence,  particularly  in 
contrast  to  existing  avenues  for 
resolving  commercial  law  disputes,  to 
resolve  such  disputes.  (See  part  72. 
subpart  B  and  preamble  for  further 
discussion  of  these  issues.) 
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73.  Aggrieved  owners  would  also  be 
able  to  replace  the  authorired  account 
representative.  For  these  reasons.  EPA 
has  concluded  that  its  authority  under 
the  Act.  remedies  available  under 
commercial  law  governing  the 
obligations  between  and  among  owners 
and  their  agent«,  and  the  ability  of 
owners  to  appoint  a  successor 
authorized  account  rqjresentative. 
affords  EPA  and  owners  ample 
protection  and  recourse  against 
wrongdoing  by  authorized  account 
representatives. 

At  the  saaie  time,  EPA  believes  that  it 
would  uodermine  the  competitive  and 
orderly  functioning  of  the  allowance 
market  if  the  pendency  of  an  objection, 
or  even  a  determination  that  a 
certificatioQ  with  respect  to  a  particular 
tranftactioB  vtAA  false,  defeated  the 
recordation  of  past  or  prospective 
allowance  transfers  (apart  from  an 
express  judicial  order  mandating  the 
reversal  of  a  recordation  or  a  bar  on 
future  recordation).  First,  EPA  believes 
that  third  parties  must  be  able  to  rely  on 
the  fuH  effectiveness  of  the  recordation 
of  an  allowance  transfer.  A  rule  that 
subjected  transfers  to  the  possibility 
that  they  mtf^l  be  canceled  even  after 
recordation  would  introduce 
uncertainties.  These  would  impair  the 
efficiency  of  the  market  by  either 
inhibiting  activity  or  imposing  additional 
transaction  costs  incurred  in  an  effort  to 
provide  against  such  uncertainties. 
Second,  if  the  mere  filing  of  an  objection 
forced  EPA  to  suspend  recordation  of 
transfers  to  or  from  an  account, 
unwarranted  objections  could  introduce 
disorder  tn  the  market  or  force 
authorized  account  representatives  to 
make  unreasonable  concessions  simply 
to  satis:fy  objections  however 
unwarranted.  At  the  same  time,  for 
owners  wrilh  legitimate  grievances, 
suspending  transfer  activity  would  not 
enhance  protection  for  co-owners 
appreciably  beyond  that  already 
provided  by  the  deterrent  effect  of  civil 
remedies  for  protecting  private 
commercial  rights. 

Finaliy,  EPA  does  not  believe  that 
section  408(i]  extends  EPA's  authority  to 
determine  or  enforce  commercial 
obligations  between  and  amoag  owners. 
Even  where  the  veracity  of  a  certificate 
of  representa'tion  depends  on  an 
interpretation  of  such  obligations,  EPA 
believes  that  it  does  not  have  the 
authority  or  competence,  particularly  in 
contrast  to  existing  avenues  for 
resolving  commercial  law  disputes,  to 
resolve  «udi  dispates.  (See  part  72. 
subpart  B  and  preamble  for  further 
discussion  of  these  issues.) 


6.  Account  Contents 

The  proposed  account  contents  in  the 
Allowance  Tracking  System  will  provide 
the  minimum  information  needed  by  the 
authorized  account  representatives  and 
EPA  to  track  compliance.  First,  EPA  is 
proposing  to  list  information  about  the 
authorized  account  representative, 
including  name,  address,  phone  number, 
and  telefacsimile  number.  This 
information  is  necessary  for  compliance 
purposes,  because  EPA  must  know  to 
whom  and  where  to  submit 
communications  concerning  accounts. 
Authorized  account  representative 
information  will  help  other  authorized 
account  representatives  to  make  contact 
with  potential  trading  partners  or  check 
the  accuracy  of  other  account 
information.  Absent  such  information, 
allowance  trading  activity  potentially 
could  be  hindered.  In  addition,  if  EPA 
did  not  establish  and  disseminate  an 
official  record  of  all  authorized  account 
representatives,  unscrupulous  or 
incompetent  persons  could  misrepresent 
themselves  to  the  market  as  account 
holders. 

Second,  EPA  is  proposing  to  include  a 
list  of  all  allowance  transfers  to  or  from 
the  account,  identifying  transferror  and 
transferee  accounts  and  the  quantity 
and  identification  of  allowances 
transferred.  This  transfer  information  is 
useful  for  both  the  users  and  EPA  to 
know  what  has  occurred  in  the  market, 
to  help  authorized  account 
representatives  verify  accounts,  and  to 
help  trace  account  recordation  mistakes. 

Third,  the  serial  number  of  all 
allowances  is  necessary  in  order  to 
confirm  the  proper  allocation  of 
allowances  to  the  compliance 
subaccount,  and  to  determine  the 
compliance  status  for  each  unit.  As 
stated  earlier,  allowances  may  not  be 
used  prior  to  the  year  for  which  they  are 
allocated.  Usable  allowances  will, 
therefore,  be  recorded  in  a  unit's 
compliance  subaccount,  and  these  can 
be  used  to  offset  a  unit's  emissions  in 
any  year.  Since  EPA  proposes  to  use 
serial  numbers  that  reflect  each 
allowance's  compliance  use  date,  listing 
the  serial  number  simply  makes  it  easier 
for  EPA  to  use  the  subaccount  system 
for  implementing  the  Act's  prohibition 
against  the  use  of  future  year 
allowances  for  current  year  compliance. 

Fourth,  recording  allowances  in  the 
future  year  subaccounts  is  necessary  to 
track  all  recorded  transfers  throughout 
the  proposed  30-year  timespan.  Again, 
these  subaccounts  allow  for  the 
segregation  of  allowances  between  the 
current  year  and  future  years  as  well  as 
between  each  future  year. 


Finally,  for  unit  accounts.  EPA  is 
proposing  to  include  reports  of  the  total 
tonnage  of  emissions  for  the  calendar 
year  as  reported  to  date  pursuant  to  the 
rules  in  Part  75.  EPA  may  choose  to 
include  other  information  in  the 
Allowance  Tracking  System  should  such 
information  prove  useful  to  the  users  of 
the  system,  and  solicits  comment  on 
what  information  this  might  be. 

7.  Compliance 

a.  Allowance  transfer  deadline.  The 
Allowance  Tracking  System  account 
will  be  used  by  EPA  to  determine 
compliance  by  a  unit  with  its  SO2 
emissions  limitation  requirements. 
Consistent  with  the  requirements  in 

§  403(b)  of  the  Act.  EPA  is  proposing 
that  no  allowance  can  be  used  for  the 
purposes  of  compliance  with  a  unit's 
annual  emissions  limitation 
requirements  for  SO2  unless,  as  of  the 
allowance  transfer  deadline,  such 
allowance  is  recorded  in,  or  properly 
submitted  for  recordation  in,  the 
compliance  subaccount  for  the  unit.  EPA 
is  proposing  that  the  allowance  transfer 
deadline  be  January  30  of  the  calendar 
year  following  the  year  for  which  a 
unit's  compliance  is  being  determined. 

b.  Purpose  of  an  extended  allowance 
recordation  period.  Including  an 
allowance  transfer  period  extending 
beyond  the  end  of  the  calendar  year 
appears  to  EPA  to  be  consistent  with  the 
flexibility  of  the  acid  rain  provisions. 
Although  no  such  extended  allowance 
recordation  period  is  explicitly 
mentioned  in  the  Act.  and  today's 
proposal  does  not  alter  the  calendar 
year  compliance  requirements  of  the 
Act,  the  Statement  of  Managers 
included  in  the  Conference  Report  for 
the  Amendments  states  that  "the 
conferees  do  not  intend  that  any 
affected  unit  be  subject  to  any  penalty 
for  'exceeding'  its  allowances  for  a  given 
year  until  that  year  has  ended  and  all 
transfers  of  allowances  '  *  *  have  been 
completed  within  a  reasonable  time 
period  after  the  end  of  that  year."  (Conf. 
Rep.  No.  952, 101st  Cong..  2nd  Sess..  p. 
343, 1990.)  In  addition,  the  added  time  to 
transfer  allowances  into  a  unit's  account 
would  not  compromise  the  emissions 
reduction  requirements  of  the  acid  rain 
program,  because  only  those  allowances 
useable  for  the  calendar  year  during 
which  the  emissions  occurred  would  be 
transferrable  to  the  compliance 
subaccount  for  the  year.  Thus,  as  would 
be  the  case  in  the  absence  of  an 
extended  allowance  transfer  period, 
only  those  allowances  allocated  for  use 
in  the  year  for  which  each  unit's 
compliance  is  being  determined  and 
those  allowances  banked  from  earlier 
years  would  be  available  to  offset 


emissions  at  the  unit  in  that  year.  The 
extended  transfer  period  does  not 
increase  the  aggregate  balance  of 
allowances  available  for  use  for 
purposes  of  compliance  in  any  year, 
^he  extended  allowance  transfer 
period  is  appropriate  for  several  other 
reasons  as  well.  The  additional  time 
after  the  end  of  a  year  for  transferring 
allowances  would  allow  affected  units 
to  avoid  violations  where  allowances 
are  otherwise  readily  available  for 
purchase  to  offset  emissions.  The 
extended  allowance  transfer  period 
would  allow  owners  and  operators  of 
units  to  avoid  violations  resulting  from 
unforeseen  circumstances.  In  those 
instances  where  a  unit  must 
significantly  increase  its  generation  in 
the  last  few  days  of  the  calendar  year, 
the  extended  allowance  transfer  period 
provides  an  opportunity  to  purchase 
allowances  and  avoid  the  penalty. 

In  addition,  the  extended  transfer 
period  would  not  dampen  incentives  for 
prudent  behavior  or  amplify  perverse 
incentives.  Whether  the  allowance 
transfer  deadline  is  December  31  or 
later,  prudent  owners  will  plan  well 
enough  in  advance  to  avoid  the  need  to 
purchase  allowances  during  the 
potentially  inflationary  period  just  prior 
to  the  final  date  for  effectuating 
transfers.  Similarly,  would-be  sellers 
who  may  be  hoarding  allowances  to 
exploit  predeadline  inflation  are  no  less 
likely  to  do  so  in  the  face  of  an  end-of- 
year  transfer  deadline  as  opposed  to  a 
later  allowance  transfer  deadline. 

c.  Power  and  allowance  pools.  For 
power  and  allowance  pools,  the 
allowance  transfer  deadline  would 
enable  units  to  implement  arrangements 
where  allowances  could  be  transferred 
after  the  designated  representatives 
fully  collected  and  assessed  the  final 
emissions  data  for  the  year  on  a  system- 
wide  or  pool  basis.  At  that  point,  since 
compliance  is  determined  on  a  unit-by- 
unit  basis  rather  than  an  aggregate 
basis,  surplus  allowances  from  certain 
units  could  be  transferred  during  the 
extended  allowance  transfer  period  to 
any  units  in  the  pool  that  needed  them. 

Some  members  of  the  public,  pointing 
to  section  403(d)(2)  of  the  Act.  which 
refers  to  "pools."  have  suggested  that 
EPA  promulgate  special  provisions  to 
accommodate  utilities  in  power  pools  or 
those  seeking  to  create  allowance  pools. 
For  example,  they  argue.  EPA  should 
permit  pool-wide  compliance  with 
respect  to  total  annual  SOt  emissions 
and  allowances  held  for  all  units  in  such 
pools.  EPA  does  not.  however,  interpret 
section  403(d)(2)  or  section  408(b)  of  the 
Act.  which  governs  compliance  plans 
and  permits,  to  require  or  authorize  such 


63050 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


an  approach.  Furthermore,  section  403(g) 
of  the  Act  specifically  requires  unit-by- 
unit  compliance,  and  section  411  of  the 
Act  imposes  excess  emissions  penalties 
on  the  basis  of  unit  compliance.  This 
supports  EPA's  conclusion  that 
compliance  is  to  be  based  exclusively 
on  unit-by-unit  emissions  and  allowance 
holdings  {with  the  exception  of  certain 
multi-unit  compliance  methods 
specifically  provided  for  in  the  statute). 

Even  in  the  absence  of  special  rules 
applicable  to  allowance  pools,  both  the 
legislative  history  of  title  IV  and  the 
title's  treatment  of  SOi  emissions  and 
allowances  as  completely  fungible  make 
it  clear  that  allowance  pools  are 
expected  to  be  created,  and  to  operate, 
in  the  context  of  unit-by-unit 
compliance.  The  proposed  January  30 
allowance  transfer  deadline,  together 
with  utilities'  capability,  through 
continuous  emissions  monitoring,  to 
estimate  an  individual  unit's  emissions 
during  the  year  and  to  determine  each 
unit's  total  annual  emissions  within 
hours  of  year-end,  should  provide  power 
or  allowance  pools  ample  time  to 
transfer  allowances  between  and  among 
units.  The  allowances  could  be  held 
either  in  a  nonunit  account  for  the 
purposes  of  creating  a  pool  or  simply  in 
unit  accounts  but  subject  to  a  pooling 
agreement.  Allowances  would  be 
transferred  between  and  among  units 
(i.e.,  into  the  unit  accounts)  in  amounts 
necessary  to  cover  emissions  from  each 
unit.  This  approach,  which  relies  simply 
on  the  mechanics  of  allowance 
transfers,  appears  to  EPA  to  be  more 
conducive  to  flexible  pooling  strategies 
than  would  an  alternative  pool-wide 
compliance  approach.  The  latter  would 
necessarily  entail  complex  compliance 
planning  and  permitting  requirements 
pursuant  to  section  408  of  the  Act. 
possibly  involving  multiple  permitting 
authorities. 

d.  January  30.  EPA  is  proposing  that 
all  allowance  transfers  must  be 
submitted  for  recordation  by  January  30 
of  the  calendar  year  following  the 
calendar  year  for  whose  SQi  emissions 
limitation  requirements  an  allowance  is 
to  be  applied. 

In  proposing  the  January  30  date,  EPA 
concluded  that  this  would  provide  units 
with  ample  time  to  transact  and  submit 
allowance  transfers.  At  the  same  time, 
section  411  of  the  Act  and  part  77  of 
today's  proposal  require  units  with 
excess  emissions  to  submit  offset 
compliance  plans  by  no  later  than  60 
days  after  the  end  of  the  year  in  which 
they  generated  excess  emissions. 
Accordingly,  a  January  30  allowance 
transfer  deadline  affords  EPA  one 
month  in  which  to  record  closing 


transfers  and  to  resolve  any  associated 
eiTors,  and  offers  violating  units  one 
month  from  the  submission  of  transfers 
to  complete  and  submit  excess 
emissions  offset  plans,  if  necessary, 
prior  to  the  excess  emissions  offset 
planning  deadline. 

EPA  expects  that  the  vast  majority  of 
allowance  transfers  will  occur  before 
the  end  of  the  calendar  year,  since 
utilities  customarily  rely  on  forward 
planning.  In  fact,  the  spot  market  for 
allowances  is  likely  to  comprise  only  a 
small  percentage  of  the  total  number  of 
transfers.  In  addition,  pursuant  to 
proposed  part  75,  utilities  will  be  able  to 
anticipate,  and  then  to  confirm,  their 
total  actual  annual  emissions  well  in 
advance  of  the  January  30  deadline. 
Throughout  the  course  of  each  year, 
continuous  emissions  monitoring, 
required  under  section  412  of  the  Act 
and  part  75,  will  provide  hourly 
emissions  data.  As  a  result,  utilities  will 
be  able  to  project  their  total  annual 
emissions  throughout  the  course  of  the 
year.  For  the  same  reason,  units  will  be 
able  to  determine  their  actual  annual 
emissions  literally  the  day  after  year- 
end,  January  1. 

EPA  believes  it  prudent  to  preserve  a 
one-month  period  after  final  allowance 
transfers  are  to  be  submitted  and  before 
excess  emissions  offset  compliance 
plans  under  part  77  are  due.  During  this 
month  EPA  will  be  required  to  record  all 
properly  submitted  transfers  to 
compliance  subaccounts.  If  a  large 
volume  of  transfers  are  submitted  there 
may  be  a  delay  between  submission  and 
recordation  for  any  given  transfer. 
During  that  month,  authorized  account 
representatives  will  be  required  to 
determine  the  accuracy  of  any 
recordations  and  to  submit  error  claims 
(as  provided  in  proposed  subpart  C) 
which  EPA,  in  turn,  will  have  to  resolve. 
Again,  final  recordation  in  compliance 
subaccounts  will  have  to  be  completed 
on  a  timely  basis  so  that,  where 
necessary,  part  77  excess  emissions 
offset  plans  and  excess  emissions 
penalty  payments  can  be  submitted  by 
the  statutory  60-day  deadline. 

In  most  cases,  utilities  with  units  with 
excess  emissions  will  know  well  in 
advance  of  the  60-day  deadline  of  their 
need  to  pay  penalties  and  prepare 
excess  emissions  offset  plans, 
regardless  of  the  allowance  transfer 
deadline.  Others,  however,  will  be  in 
non-compliance  essentially  as  a  result  of 
their  failure  in  last  minute  attempts  to 
obtain  allowances.  For  these  units, 
allowing  a  month  after  the  allowance 
transfer  deadline  to  reckon  their  penalty 
liability  and  prepare  offset  plans  is 
crucial. 


EPA  considered  and  rejected 
extending  the  allowance  transfer 
deadline  to  February  15.  Because 
continuous  emission  monitors  will 
provide  utilities  with  hourly  emissions 
data,  affected  sources  will  be  able  to 
plan  for  and  pursue  allowance  transfers 
beginning  sometime  before  the  end  of 
the  calendar  year  and  certainly  before 
the  proposed  January  30  deadline  for 
recording  allowances.  In  addition,  a 
February  15  allowance  transfer  deadline 
would  leave  only  15  days  before  the 
deadline  for  submission  of  excess 
emissions  penalties  and  offset  plans 
required  under  part  77.  During  that 
period.  EPA  would  have  to  record 
transfers,  notify  the  authorized  account 
representatives  as  to  whether  the  trades 
are  approved  or  rejected,  and,  if 
necessary,  process  error  claims.  EPA 
would  then  have  to  make  allowance 
deductions  from  compliance 
subaccounts  to  account  for  a  unit's 
emissions  for  the  year  in  order  to 
determine  compliance,  and  to  identify 
those  units  with  excess  emissions.  EPA 
does  not  believe  that  a  15-day  period 
would  offer  sufficient  time  to  carry  out 
these  functions  reliably,  particularly  in 
Phase  II  of  the  program  when  the 
number  of  affected  units  will  increase  to 
over  2,000.  Moreover,  those  units  who 
failed  at  the  last  minute  to  secure 
sufficient  allowances  would  not  have 
sufficient  time  to  prepare  an  excess 
emissions  offset  plan. 

At  the  same  time,  EPA  believes  that 
the  marginal  advantages  offered  utilities 
by  extending  the  allowance  transfer 
period  to  45  days  instead  of  30  are  slight. 
EPA  anticipates  that  the  vast  majority  of 
compliance  strategies,  including 
allowance  transfers,  will  be 
implemented  on  a  long-term,  multi-year 
basis.  Few  will  involve  short-term,  end- 
of-year  decisions  to  which  an  additional 
15  days,  beyond  the  initial  30  proposed 
today,  would  be  critical.  In  addition, 
allowance  "insurance"  pools  could  be 
established  on  a  long-term  basis  to 
accommodate  end-of-year  contingencies 
expeditiously  and  at  low  cost.  To 
compete  with  such  pools,  spot  market 
sales  would  likely  also  be  driven  down 
to  a  relatively  low-cost. 

EPA  also  considered  a  January  15 
allowance  transfer  deadline.  EPA  is  not 
proposing  this  transfer  cutoff  date 
because  confining  end  of  year  transfers 
to  15  days,  as  opposed  to  30  days,  would 
provide  little,  if  any,  enhancement  of 
EPA's  administrative  efforts.  Adding  15 
days  to  the  period  between  the 
allowance  transfer  deadline  and  the 
deadline  for  submission  of  emissions 
offset  plans  is  also  not  critical,  either  to 
EPA's  enforcement  efforts  or  to  units' 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday,  December  3.  1991  /  Proposed  Rules 


63051 


development  of  excess  emissions  offset 
plans.  Any  units  with  substantial  excess 
emissions  would  already  be  aware  of 
their  circumstances  prior  to  the  end  of 
the  calendar  year,  and  could  begin 
developing  their  offset  plans  well  ahead 
of  the  deadline  for  submitting  such 
plans,  regardless  of  the  date  of  the 
allowance  transfer  deadline,  in  addition, 
the  time  needed  to  consummate 
allowance  transactions  even  if  initiated 
well  before  year-end  may  warrant  more 
than  15  additional  days  after  year-end. 
thus  justifying  a  longer  extension. 

Nevertheless,  EPA  requests  specific 
comment  on  the  advisability  of  a 
January  15  allowance  transfer  deadline. 
Because  utilities  will  have  the  benefit  of 
long-  and  medium-term  compliance 
planning  as  well  as  nearly  up-to-the- 
hour  cumulative  emissions  data,  they 
will  have  ample  opportunity,  well  before 
the  end  of  each  calendar  year,  to 
determine  their  need  for  additional 
allowances  and  to  acquire  any  such 
allowances.  With  the  planned  adoption 
by  EPA  of  electronic  methods  for  the 
submission  of  allowance  transfers, 
transfers  will  be  able  to  be  submitted, 
received,  and  recorded  in  a  minimal 
amount  of  time.  These  factors  suggest  a 
need  for  only  a  de  minimis  transfer 
deadline  extension  beyond  the  end  of 
each  calendar  year.  At  the  same  time, 
compared  to  a  January  30  deadline,  a 
January  15  deadline  accelerates  the  time 
within  which  (i)  fmal  transfers  can  be 
recorded;  (ii)  errors  can  be  resolved;  (iii) 
allowances  can  be  deducted  from 
compliance  subaccounts  for  purposes  of 
determining  compliance;  (iv)  compliance 
subaccounts  can  be  replenished  with 
allowances  from  the  pending  future  year 
subaccounts;  and  (v)  transfer  activity  for 
what  is  now  the  current  year  can  be 
recorded  in  the  replenished  compliance 
subaccount.  These  actions  can  only  be 
completed  consecutively  and  the 
sequence  cannot  begin  until  the 
allowance  transfer  deadline  passes.  It  is 
in  light  of  these  considerations  that  EPA 
seeks  comment  on  a  January  15 
allowance  tr;  "sfer  deadline. 

Finally.  EPA  considered  a  December 
31  transfer  deadline  coinciding  with  the 
calendar  year  compliance  requirements 
mandated  by  the  Act.  EPA  is  not 
proposing  this  deadline  because  it 
would  not  provide  the  additional 
flexibility  of  an  extended  allowance 
transfer  period.  Nonetheless,  EPA 
requests  specific  comment  on  the 
advisability  of  a  December  31  deadline. 
Such  a  deadline  would  provide  more 
time  for  final  transfers  to  be  recorded 
and  any  errors  resolved  before  offset 
plans  and  excess  emissions  penalties 
are  due.  In  addition,  deductions  for 


compliance  and  replenishment  of 
compliance  subaccounts  could  occur 
earlier. 

R.  Deductions  for  Compliance 

Once  all  recordations  are  made  in 
compliance  subaccounts,  EPA  is 
proposing  to  deduct  from  each  unit's 
compliance  subaccount  allowances 
equal  in  amount  to  the  unit's  reported 
SO2  emissions  during  the  preceding 
calendar  year.  As  already  suggested  in 
the  previous  discussion  of  the  use  of 
identifying  numbers  for  allowances. 
EPA  is  sensitive  to  the  potential 
importance,  in  promoting  cost-saving 
market  activity,  of  differential  tax  and 
ratebase  treatment  for  particular 
allowances.  Accordingly,  EPA  is 
proposing  to  permit  the  authorized 
account  representative  for  each  unit  to 
specify,  by  no  later  than  the  January  30 
allowance  transfer  deadline,  which 
allowances  are  to  be  deducted  from  the 
compliance  subaccount.  To  the  extent 
that  units  may  be  holding  allowances 
with  differing  cost  bases,  this  could 
enhance  units'  abilities  to  demonstrate 
what  they  believe  to  be  their  true 
compliance  costs  for  tax  and  ratebase 
purposes. 

In  the  event  that  an  authorized 
account  representative  failed  to  specify 
particular  allowances  for  deduction,  the 
proposed  default  rule  would  operate  on 
a  "first-in.  first-out "  (FIFO)  accounting 
basis.  EPA  would  deduct  first  those 
allowances  with  the  earliest  compliance 
use  date  originally  allocated  for  the  unit 
and  recorded  in  its  compliance 
subaccount.  Then,  continuing  with  those 
with  the  earliest  date  of  recordation, 
EPA  would  deduct  any  remaining 
allowances  that  were  originally 
allocated  for  other  units  and 
subsequently  recorded  in  the  unit's 
compliance  subaccount,  until  either  no 
more  allowances  remained  in  the 
subaccount  or  total  deductions  equalled 
the  unit's  SO?  emissions  tonnage  during 
the  preceding  year. 

EPA  is  proposing  the  "first-in.  first- 
out"  or  FIFO  method  for  its  default  rule 
because  EPA  believes  this  approach  to 
be  most  accommodating  for  the  financial 
needs  of  utilities.  The  FIFO  inventory 
accounting  system  is  a  common  method 
used  by  industries  for  financial  purposes 
of  determining  consumption  of 
inventory,  and  it  may  reflect  the 
preferable  approach  for  tax  purposes  for 
affected  units.  If  so,  such  a  default  rule 
would  minimize  the  need  for  utilities  to 
take  affirmative  steps  in  notifying  EPA 
as  to  which  allowances  are  to  be 
deducted.  Instead,  the  majority  of 
utilities  could  rely  on  the  default  rule  as 
offering  the  preferred  method  of 
deduction. 


EPA  also  considered  and  rejected  for 
its  default  rule  the  "last-in.  first-out"  or 
LIFO  inventory  accounting  method. 
Under  the  UFO  method.  EPA  would 
begin  its  deduction  of  allowances  with 
those  most  recently  acquired,  starting 
with  those  in  the  unit's  compliance 
subaccount  that  had  been  allocated 
originally  for  other  units  and  transferred 
to  the  unit's  account.  Then,  continuing 
with  those  most  recently  allocated  for 
the  unit.  EPA  would  deduct  any 
remaining  allowances  until  either  no 
more  allowances  remained  in  the 
subaccount  or  total  deductions  equalled 
the  unit's  SOi  emissions  tonnage  during 
the  preceding  year.  Although  LIFO  is  a 
widely  used  inventory  accounting 
method,  it  did  not  appear  to  offer  any 
significant  financial  or  tax  advantages 
to  utilities  and  therefore  would  be  less 
likely  to  be  elected  as  a  deduction 
method  by  affected  units.  Therefore,  its 
selection  by  EPA  as  a  default  method 
would  encourage  utilities  to  notify  EPA 
of  the  specific  allowances  in  their 
compliance  subaccounts  they  would 
prefer  to  be  deducted  for  compliance 
purposes.  Such  notification  would  add 
to  the  compliance  burden  of  the  utilities, 
without  offering  any  significant  benefits 
to  EPA  on  its  own  merits  as  a  method  of 
deduction. 

EPA  requests  comment  on  the  default 
methods  for  deducting  allowances  from 
compliance  subaccounts  and  the 
advantages  and  disadvantages  each 
method  would  offer  to  affected  units. 

9.  Common  Stacks 

Where  more  than  one  unit's  emissions 
are  ducted  through  a  single  stack  with  a 
single  emissions  monitor,  reported  data 
will  refiect  the  emissions  of  all  units 
connected  to  the  stack  without 
differentiating  each  unit's  emissions.  For 
this  reason  {  75.11(a)  and  {  72.50,  also 
proposed  today,  provide  that  in  those 
cases,  EPA  will  require  the  units  to 
submit  a  common  stack  plan  and  will 
aggregate  the  units'  emissions  and 
allowances  for  purposes  of  determining 
compliance.  Accordingly,  proposed  part 
73  includes  a  parallel  provision. 

To  conform  to  the  unit-by-unit 
allocation  provisions  of  the  Act.  EPi* 
will  allocate  allowances  and  maintain 
separate  accounts  for  each  unit 
individually.  Each  year,  to  determine 
unit  compliance.  EPA  will  aggregate  all 
allowances  in  the  units'  compliance 
subaccounts  and  then  deduct  from  the 
aggregated  total  according  to  the  same 
methods  available  under  S  73.35(b)  to 
affected  units  with  their  own  emissions 
stacks.  EPA  will  accept  Compliance 
Deduction  Forms  from  a  unit's 
authorized  account  representatives  thai 
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specify  the  allowances  to  be  deducted 
for  compliance  purposes  for  their  units. 
When  no  allowances  are  specified.  EPA 
will  deduct  allowances  from  the 
aggregated  accounts  in  the  "First-in. 
First-out"  order,  as  described  in 
§  73.35(d).  without  regard  to  accounts  of 
origin.  Any  allowances  remaining  after 
the  deduction  will  be  reallocated  on  a 
per  capita  basis.  EPA  has  concluded 
that  it  is  unnecessary  to  apply  a  more 
complex  pro  rata  approach  for 
reallocating  remaining  allowances,  since 
utilities  themselves  can  retransfer 
allowances  between  and  among  units 
after  determining  for  themselves  a  more 
appropriate  method  of  apportioning 
remaining  allowances. 

10.  Deductions  for  Units  Subject  to 
Amended  Phase  I  Substitution  and 
Compensating  Unit  Plans 

Proposed  Part  72  authorizes 
amendments  to  Phase  I  Substitution 
plans  and  Compensating  Unit  plans  to 
remove  the  designation  of  substitution 
or  compensating  units  originally  subject 
to  such  plans.  Since  allowances  would 
be  allocated  for  such  units  upon 
approval  of  the  initial  plan,  proposed 
part  72  requires  the  deduction  from  the 
units'  accounts  of  allowances  equivalent 
in  number  and  compliance  use  date  to 
those  originally  allocated  for  the  units. 
Proposed  part  73  includes  a  parallel 
provision  effecting  such  a  deduction. 

11.  Deductions  for  Excess  Emissions 

Section  411(b)  of  the  Act  provides: 
"The  Administrator  shall  also  deduct 
HJlowances  equal  to  the  excess  tonnage 
from  those  allocated  for  the  source  for 
the  calendar  year,  or  succeeding  years 
during  which  offsets  are  required, 
following  the  year  in  which  the  excess 
emissions  occurred."  To  meet  this 
requirement.  EPA  is  proposing  that 
unless  the  designated  representative  has 
otherwise  provided  in  an  approved 
excess  emissions  offset  plan.  EPA  will 
choose  the  order  of  the  unit's 
allowances  to  be  deducted.  Following 
the  "replenishment"  of  the  unit's 
compliance  subaccount  with  allowances 
from  the  future  year  subaccount 
corresponding  to  the  year  following  the 
excess  emissions.  EPA  will  deduct  from 
each  such  unit's  compliance  subaccount 
allowances  in  an  amount  equal  to  the 
unit's  excess  emissions. 

By  allowing  the  authorized  account 
representative  for  a  unit  with  excess 
emissions  to  include  in  its  offset  plan  a 
specific  designation  of  offset 
allowances.  EPA  is  enabling  the  utility 
to  determine  the  most  cost-efficient  way 
for  it  to  come  into  compliance.  An 
approved  excess  emissions  offset  plan 
may  specify  which  allowances  should 


be  deducted  and  when  during  the  course 
of  a  year  they  should  be  deducted  from 
the  unit's  account  to  offset  its  excess 
emissions.  As  is  provided  in  part  77,  the 
offset  plan  may  also  specify  that  the 
allowances  be  deducted  from  a 
substitution  unit's  account.  In  the 
absence  of  such  a  plan,  the  unit  with 
excess  emissions  must  accept  EPA's 
method  of  deducting  allowances. 
For  those  units  governed  by  a 
common  stack  plan  and  monitored  at  a 
common  stack  and  whose  aggregated 
emissions  exceed  the  aggregated 
number  of  allowances  held  by  the  units 
in  their  compliance  subaccounts,  EPA 
proposes  a  similar  method  of  deducting 
excess  emissions  offset  allowances  as 
described  for  a  single  unit — that  is. 
permitting  the  authorized  account 
representative  to  identify  specifically 
the  allowances  for  deduction  in  the 
mandated  offset  plan.  If  no  such 
identification  is  included  in  the  source's 
plan,  EPA  would  simply  treat  each  unit's 
individual  compliance  subaccounts  as  a 
comprehensive  compliance  subaccount 
and  their  future  subaccounts  as 
comprehensive  future  subaccounts  for 
the  purposes  of  deducting  offsetting 
allowances.  Units  monitored  at  a 
common  stack  are  in  any  case  deemed 
to  be  jointly  and  severally  liable  for 
excess  emissions  pursuant  to  §  75.11 
and  §  72.50.  EPA  thus  would  aggregate 
the  units'  subaccounts  and  deduct  the 
appropriate  number  of  allowances.  Any 
allowances  remaining  in  the  aggregated 
subaccount  would  be  reapportioned 
back  to  the  units'  individual 
subaccounts  on  a  per  capita  basis.  The 
utilities  themselves  could  retransfer 
allowances  between  and  among  the 
units  after  determining  for  themselves 
an  appropriate  method  of  apportioning 
remaining  allowances. 

12.  Banking 

Section  403  of  the  Act  requires  that 
allowances  not  used  for  purposes  of 
compliance  be  carried  forward  and 
added  to  allowances  allocated  for  use  in 
subsequent  years.  Following  any 
deductions  made  for  compliance 
purposes,  EPA  is  proposing  to  retain  in 
the  compliance  subaccount  any 
allowances  not  deducted  in  offsetting 
the  unit's  SO2  emissions.  EPA  believes 
this  is  the  most  simple  and  efficient  way 
to  identify  unused  allowances  to  be 
carried  forward  and  added  to 
allowances  allocated  for  use  in 
subsequent  years.  EPA  sees  no  reason 
to  require  special  procedures  requiring 
further  affirmative  activity  by  the 
authorized  account  representative  in 
order  to  effectuate  banking. 


13.  Account  Error  and  Dispute 
Resolution 

EPA  is  proposing  to  allow  an 
authorized  account  representative  to 
notify  EPA  in  writing  in  the  event  that 
he  or  she  claims  an  error  in  the  tracking 
system  account.  In  order  to  prevent 
frivolous  or  unfounded  claims.  EPA 
would  require  all  claims  be  made  in 
writing,  and  include:  (a)  A  description  of 
the  error;  (b)  a  proposed  correction  of 
the  error;  (c)  any  supporting  evidence  of 
the  error;  and  (d)  certification  by  the 
authorized  account  representative.  The 
submission  of  all  claims  in  writing  also 
establishes  a  record  of  such  claims  and 
the  responses  made,  which  should 
prevent  additional  disputes  concerning 
inaccurate  recall  if  suggested 
corrections,  responses,  or  disputes  are 
conveyed  through  a  less  permanent 
medium,  such  as  oral  conversation. 

To  limit  unfounded  claims  further  and 
to  establish  finality  for  compliance 
purposes,  the  submission  of  all  claims  of 
error  must  be  received  by  EPA  within  20 
business  days,  if  the  time  period  is 
marked  from  the  date  of  submission  of 
the  transfer  for  recordation,  or  by  no 
later  than  10  business  days,  if  the  time 
period  is  marked  by  the  date  of  EPA's 
transmission  of  the  notice  of  recordation 
of  the  transfer.  Furthermore,  any  claim 
of  error  concerning  allowances  in  a 
compliance  subaccount  must  be 
received  by  no  later  than  15  business 
days  after  the  allowance  transfer 
deadline  for  the  compliance  year  in 
order  to  allow  sufficient  time  for  EPA  to 
record  those  transfers  submitted 
immediately  before  the  allowance 
transfer  deadline  and  for  the  authorized 
account  representative  to  receive 
notification  of  the  transfer  and  then  to 
submit  a  claim  of  error.  EPA  is  further 
proposing,  however,  to  accept  claim  of 
errors  submitted  following  these 
deadlines  upon  a  showing  by  the 
authorized  account  representative  of 
good  cause  for  the  delay. 

Following  receipt  of  any  claim  of 
error,  EPA  is  proposing  to  respond  in 
writing  to  the  authorized  account 
representative.  Such  response  would 
include:  (a)  The  determination  made  or 
action  taken;  and  (b)  reasons  for  such 
action.  In  order  to  avoid  a  drawn-out 
appeals  process  in  the  resolution  of 
claims  of  error,  EPA  is  proposing  that  all 
EPA  decisions  concerning  a  claim  be 
within  the  Administrator's  sole 
discretion.  This  will  help  to  ensure  the 
orderly  functioning  of  the  allowance 
system  by  quickly  establishing  finality 
and  certainty.  Furthermore,  EPA 
recognizes  that  units  will  want  to  have 
their  account  balances  reflect  their 


December  3.  1991  /  Proposed  Rules 


ing  the  course 
ducted  from 
its  excess 
n  part  77,  the 
y  that  the 
}m  a 

In  the 
:  unit  with 
ept  EPA's 
ances. 

by  a 

mitored  at  a 
aggregated 
;gated 

I  by  the  units 
ounts,  EPA 
of  deducting 
owances  as 
—that  is. 
iccount 
ipecifically 
on  in  the 
)  such 

n  the  source's 
eat  each  unit's 
accounts  as  a 
J  subaccount 
Its  as 

iccounts  for 
offsetting 
ed  at  a 
;ase  deemed 

hable  for 

[  to  I  75.11 

Id  aggregate 

I  deduct  the 

)wances.  Any 

le  aggregated 

portioned 

al 

ta  basis.  The 

retransfer 

imong  the 

themselves 
apportioning 


squires  that 

iirposes  of 

ward  and 

ated  for  use  in 

ngany 

)liance 

g  to  retain  in 

It  any 

in  offsetting 

iPA  believes 

i  efficient  way 

ices  to  be 

dto 

ise  in 

es  no  reason 

res  requiring 

y  by  the 

lentative  in 

g- 


13.  Account  Error  and  Dispute 
Resolution 

EPA  is  proposing  to  allow  an 
authorized  account  representative  to 
notify  EPA  in  writing  in  the  event  that 
he  or  she  claims  an  error  in  the  tracking 
system  account.  In  order  to  prevent 
frivolous  or  unfounded  claims,  EPA 
would  require  all  claims  be  made  in 
writing,  and  include:  (a)  A  description  of 
the  error:  (b)  a  proposed  correction  of 
the  error;  (c)  any  supporting  evidence  of 
the  error;  and  (d)  certification  by  the 
authorized  account  representative.  The 
submission  of  all  claims  in  writing  also 
establishes  a  record  of  such  claims  and 
the  responses  made,  which  should 
prevent  additional  disputes  concerning 
inaccurate  recall  if  suggested 
corrections,  responses,  or  disputes  are 
conveyed  through  a  less  permanent 
medium,  such  as  oral  conversation. 

To  limit  unfounded  claims  further  and 
to  establish  finality  for  compliance 
purposes,  the  submission  of  all  claims  of 
error  must  be  received  by  EPA  within  20 
business  days,  if  the  time  period  is 
marked  from  the  date  of  submission  of 
the  transfer  for  recordation,  or  by  no 
later  than  10  business  days,  if  the  time 
period  is  marked  by  the  date  of  EPA's 
transmission  of  the  notice  of  recordation 
of  the  transfer.  Furthermore,  any  claim 
of  error  concerning  allowances  in  a 
compliance  subaccount  must  be 
received  by  no  later  than  15  business 
days  after  the  allowance  transfer 
deadline  for  the  compliance  year  in 
order  to  allow  sufficient  time  for  EPA  to 
record  those  transfers  submitted 
immediately  before  the  allowance 
transfer  deadline  and  for  the  authorized 
account  representative  to  receive 
notification  of  the  transfer  and  then  to 
submit  a  claim  of  error.  EPA  is  further 
proposing,  however,  to  accept  claim  of 
errors  submitted  following  these 
deadlines  upon  a  showing  by  the 
authorized  account  representative  of 
good  cause  for  the  delay. 

Following  receipt  of  any  claim  of 
error.  EPA  is  proposing  to  respond  in 
writing  to  the  authorized  account 
representative.  Such  response  would 
include;  (a)  The  determination  made  or 
action  taken:  and  (b)  reasons  for  such 
action.  In  order  to  avoid  a  drawn-out 
appeals  process  in  the  resolution  of 
claims  of  error,  EPA  is  proposing  that  all 
EPA  decisions  concerning  a  claim  be 
within  the  Administrator's  sole 
discretion.  This  will  help  to  ensure  the 
orderly  functioning  of  the  allowance 
system  by  quickly  establishing  finality 
and  certainty.  Furthermore.  EPA 
recognizes  that  units  will  want  to  have 
their  account  balances  refiect  their 
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official  holding  of  allowances  usable  for 
compliance  purposes  in  order  for  them 
to  be  able  to  specify  the  allowances 
EPA  should  deduct  for  compliance 
purposes  and  to  continue  with  the  unit's 
cost-minimizing  compliance  strategy. 
Designated  representatives  will  also 
need  to  know  with  certainty  if  their 
units  are  in  compliance  with  the  SOt 
emissions  limitation  requirement  to  be 
able  to  submit  an  excess  emissions 
offset  plan  to  EPA  for  approval  in  a 
timely  mannec 

EPA  is  proposing  that,  following  the 
authorized  account  representative's 
receipt  of  the  Administrator's  decision 
on  the  error  claim  submitted  to  EPA.  the 
authorized  account  representative  could, 
if  desired,  resubmit  the  claim  and  all 
relevant  supporting  documentation  for 
reconsideration  by  the  Administrator. 
EPA  proposes  each  claim  of  error  be 
restricted  to  one  resubmission,  in  order 
to  prevent  burdensome  or  trivial  error 
claim  submission. 

EPA  requests  comment  on  whether  to 
afford  an  administrative  appeals 
procedure  for  such  claims  as  is  provided 
in  part  72  for  permit  action  appeals.  In 
addition.  EPA  requests  comment  on 
whether  to  afford  such  appeals 
procedures  in  connection  with  other 
aspects  of  this  part. 

14.  Public  Availability 

EPA  is  proposing  to  make  all 
information  in  the  Allowance  Tracking 
System  accounts  available  to  the  public. 
Initially.  EPA  will  make  written  records 
available.  EPA  is.  however,  developing  a 
system  of  electronic  access  and  will 
prescribe  the  appropriate  methods  of 
such  access  in  the  future,  following 
public  notice.  EPA  believes  it  is 
important  to  make  account  information 
publicly  available  for  several  reasons. 

First,  allowance  market  participants 
need  to  be  provided  with  some  basic 
market  information.  For  example,  the 
authorized  account  representative 
information  will  enable  market 
participants  to  make  contact  with 
potential  trading  partners  or  to  check 
the  accuracy  of  account  information. 
Absent  such  information,  allowance 
trading  activity  could  be  inhibited  or 
involve  higher  transaction  costs. 

Second,  the  public,  including  special 
interest  groups  and  researchers  as  well 
as  private  citizens,  will  have  a  strong 
interest  in  the  environmental 
performance  of  the  program.  For 
example,  they  may  want  to  see  how 
much  SOi  units  are  emitting  and  the 
number  of  allowances  units  have  in 
their  accounts. 

EPA  will  develop  an  electronic  access 
system  because  electronic  availability  of 
information  reduces  the  need  for 


paperwork,  reports,  or  submissions,  and 
increases  the  speed  with  which 
information  can  be  obtained.  With  an 
electronic  system,  authorized  account 
representatives  will  be  able  to  save  time 
when  they  submit  reports  to  EPA,  and 
know  much  sooner  when  EPA  has 
recorded  an  allowance  transfer. 

C.  Allowance  Transfers 

1.  Recordation  of  Transfers 

Section  403  of  the  Act  requires  a 
transfer  of  an  allowance  to  be  certified 
by  the  parlies  to  the  transfer  and 
received  and  recorded  by  the 
Administrator  before  it  can  be  effective. 
Accordingly,  as  discussed  above.  EPA  is 
proposing  that  no  allowance  may  be 
used  for  purposes  of  a  unit's  compliance 
until  the  allowance  is  recorded  or 
properly  submitted  for  recordation.  Of 
course,  this  must  occur  by  the  allowance 
transfer  deadline  for  the  allowance  to  be 
used  for  compliance  in  the  current 
calendar  year  in  the  unit's  account. 
However,  it  will  be  up  to  the  parties  to 
decide  when  to  record  a  transfer,  since 
EPA  is  not  proposing  any  other 
requirements  as  to  when  or  if  a  transfer 
must  be  submitted  for  recordation. 

Some  commenters  believe  that  EPA 
should  require  that  all  transactions 
involving  allowances,  including  options 
and  other  transactions  involving  the 
purchase  of  allowances  in  the  future,  be 
submitted  for  official  recordation  in  the 
Allowance  Tracking  System  (ATS).  In 
addition,  they  believe  that  EPA  should 
require  that  a  notice  of  the  transaction 
be  submitted  to  EPA  within  a  certain 
number  of  days  of  the  transaction 
becoming  legally  binding  between  the 
parties  for  the  transfer  to  be  acceptable 
for  official  recordation  in  the  ATS.  They 
assert  that  the  allowance  market  will 
not  operate  efficiently  unless  all 
transactions  are  recorded  promptly  in 
the  ATS.  which,  they  imply,  may  be  the 
only  readily  available  and  affordable 
means  of  identifying  transactions 
affecting  ownership  of  allowances.  Such 
complete  and  timely  information  is 
necessary,  they  argue,  to  assess  supply 
and  demand  of  allocated  allowances,  to 
determine  what  the  market  price  might 
be,  and  to  identify  possible  buyers  or 
sellers  of  allowances.  Such  commenters 
believe  that  public  display  of  every 
transaction  may  also  be  useful  to 
identify  possible  hoarding  activities 
which,  they  fear,  may  severely  restrict 
the  availability  of  allowances  for 
compliance  purposes. 

EPA  rejected  this  approach  because  it 
believes  there  is  sufficient  incentive  for 
the  private  sector  to  develop  systems  to 
transact,  record,  and  disseminate 
pertinent  information  on  complex. 


strategic  transactions  in  a  timely 
manner  without  constraining  parties' 
flexibility  concerning  transfers  of 
allowances.  In  fact,  the  private  sector  is 
most  likely  better  able  than  EPA  to 
record  and  disclose  such  transactions  in 
a  timely,  proficient  manner  that  would 
help  maximize  economically  efficient 
decisions.  Already,  the  Chicago  Board  of 
Trade  and  other  exchanges  have 
announced  they  are  exploring 
establishing  commercial  exchanges  for 
allowances  and  allowance-based 
financial  instruments.  Through  such 
exchanges  distilled  price  information 
and  information  on  allowance  trading 
would  be  broadly  disse.  inated. 
Centralizing  recordation  of  all 
transactions  through  EPA  could  impose 
higher,  unnecessary  costs  on  the  market 
resulting  from  processing  delays  due  to 
a  greater  volume  and  complexity  of 
transactions  to  be  recorded  and  slower 
notification  of  results.  In  addition, 
forcing  such  public  disclosure  of  all 
allowance  transactions  may  reveal 
sensitive  business  decisions  about  a 
firm's  trading  strategy  that  the  firm  may 
prefer  be  kept  secret  to  maintain 
bargaining  position  in  the  market. 

For  these  reasons,  EPA  is  proposing  to 
record  only  those  transactions  that 
effect  the  official  transfer  of  an 
allowance  at  the  time  the  transfer  is 
submitted  to  EPA  for  recordation. 
Transactions  that  do  not  meet  this 
requirement  for  direct  and  timely 
transfer  of  allowances,  such  as  options 
and  futures  on  the  rights  to  allowances, 
would  not  be  recorded  in  the  ATS.  If 
EPA  required  immediate  recordation  of 
private,  commercial  transactions 
involving  allowances,  EPA  would  not 
have  the  capability  to  enforce  such  a 
requirement.  EPA  would  not  be  able  to 
identify,  or  even  to  define,  all  private 
commercial  transactions  affecting 
allowances  or  pinpoint  when  they  took 
place,  limiting  EPA's  ability  to  enforce 
the  requirement  for  timely  recordation. 
Submittal  of  the  transfer  for  recordation 
is  not  necessary  for  a  commercial 
contract  to  be  legally  binding,  and 
commercial  transfers  may  occur  without 
EP.A's  knowledge.  Parties  determined  to 
postpone  recordation  might  be  able  to 
structure  transactions  to  circumvent  the 
requirement,  by  avoiding  the  definition 
of  "recordable"  transfer.  Apart  from  the 
condition  that  allowances  must  be 
recorded  in  a  unit's  account  to  be 
useable  for  compliance.  EPA  does  not 
believe  the  Act  contemplates  that  EPA 
penalize  parties  to  a  transfer  for  their 
failure  to  submit  transfers  to  EPA  for 
recordation.  To  refuse  to  record  a 
transfer  because  it  was  "untimely" 
(again,  apart  from  the  allowance 
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transfer  deadline)  would  only 
undermine  the  purpose  of  the  ATS  as  a 
credible  recordkeeping  system  of 
current  holdings  of  allowances. 

Even  in  the  absence  of  a  forced 
recordation  requirement,  the  twinsferee 
has  sufficient  incentive  to  report  the 
transfer  promptly  to  EPA  for  official 
recordation  to  secure  the  allowances  for 
compliance  purposes.  Timely 
recordation  is  important  to  the 
transferee  simply  to  ensure  that  the 
allowances  being  trinsferred  have  not 
already  been  claimed  by  a  subsequent 
transfer  undertaken  by  the  transferror. 
Furthermore,  the  transferee  might  also 
need  such  proof  of  holding  in  order  to 
sell  the  allowances  to  another  party. 

2.  Price  and  Other  Terms  of  Transfers 

Some  commenters  believe  EP.^  should 
rpquest  and  record  the  cash  price  paid 
and  other  terms  of  the  contract  (such  as 
coal  deliveries  or  power  purchase 
arrangements)  provided  with  each 
transfer  of  allowances.  They  argue  that 
such  information  must  be  widely 
available  to  the  market  participants  to 
determine  whether  the  price  offi^red  for 
allowances  is  competitive,  and  to 
choose  the  most  economically  efficient 
compliance  strategy.  The  growth  of  the 
allowance  market,  they  argue,  may  be 
significantly  hindered  without 
dissemination  from  a  centralized 
repository,  such  as  EPA.  of  information 
necessary  for  an  affected  unit  to  choose 
a  compliance  strategy.  Although  the 
private  sector  may  have  incentive  to 
collect  and  disseminate  such  price 
information,  the  commenters  believe  it 
will  be  costly  and  limited  in  supply  and 
scope.  EPA,  they  argue,  is  in  a  unique 
position  to  collect  end  disseminate  this 
information. 

Although  nothing  in  the  Act  prohibits 
EPA  from  collecting  and  reporting  price 
and  contract  terms  for  allowance 
transfers,  EPA  proposes  that  the  Agency 
not  request  and  record  the  price  and 
terms  of  an  allowance  transfer  for 
several  reasons.  First  contract  terms  are 
likely  to  be  complicated  and  tailored  to 
the  individual  parties'  needs,  which 
would  be  difficult  for  EPA  to  record  in  a 
consistent,  concise,  and  meaningful 
format.  Second,  any  attempt  by  EPA  or 
those  participating  in  the  transfers  to 
calculate  a  numerir;al  cash-equivalent 
price  paid  for  an  allowance 
incorporating  other,  non-cash  terms 
would  likely  yield  an  imprecise  result, 
and  would  not  be  useful  or  reliable  for 
other  market  participants.  At  the  same 
time,  a  single  reported  price  paid  fur  an 
allowance  that  did  nut  contain  the  value 
of  the  other  terms  may  also  be 
misleading  because  any  additional 


terms  would  most  likely  impact  the 
actual  price  paid  for  the  allowance. 

More  importantly,  EPA  believes  that 
price  and  contract  term  information  will 
be  available  through  other  public 
channels,  along  with  other  details  about 
trading.  Price  information  will  be 
available  from  EPA  auction  results, 
while  price  and  contract  terms  may  be 
reported  to  the  Federal  Energy 
Regulatory  Commission  and  State  public 
utility  commissions.  Private  markets  will 
also  supply  useful  price  and  quantity 
information  through  brokers  and 
centralized  information  network.^,  as  is 
done  in  financial  and  commodity 
markets.  For  example,  the  National 
Association  of  Security  Dealers 
Automated  Quotations  System 
(iNASDAQ)  supplies  timely  price  and 
volume  information  for  the  over-the- 
counter  stock  market,  and  multiple 
listing  services  provide  location, 
amenities,  and  price  information  for 
regional  real  estate  markets.  Data 
resource  companies  also  may  collect  the 
allowance  transaction  information,  as 
exemplified  by  the  variety  of  publicly 
displayed  reportings  of  New  York  Stock 
Exchange  and  American  Stock 
Exchange  activities  Details  on 
allowance  trades  would  most  likely  be 
reported  in  trade  newspapers  and 
magazines. 

Several  conunenters  have  suggested 
that  some  market  participants  would 
refuse  to  report  the  price  and  terms  of 
allowance  transfers  to  EPA,  or  delay  the 
reporting  of  the  transaction  itself, 
because  of  the  sensitivity  of  the 
information  or  its  link  to  the 
competitiveness  of  their  firms' 
operations.  EPA  does  not  have  clear 
authority  to  refuse  to  record  the  transfer 
if  the  parties  did  not  disclose  the  price 
or  terms. 

Even  if  EPA  could  compel  the  parties 
to  disclose  price  and  terms  and  honored 
their  request  that  the  information  be 
held  as  confidential  business 
information,  EPA  would  not  be  able  to 
guarantee  its  confidentiality.  If 
challenged  in  court  by  outside  parties 
under  the  terms  of  section  114  of  the  Act 
or  of  the  Freedom  of  Information  Act 
(FOIA).  EPA  would  be  required  to  prove 
that  the  price  and  other  terms  of 
consideration  associated  with  an 
allowance  transfer  are  confidential 
trade  secrets  in  order  to  prevent  their 
release  to  the  pubhc.  The  outcome  of 
such  an  argument  is  uncertain  at  this 
-  point,  especially  if  such  data  is  publicly 
reported  to  state  Public  Utility 
Commissions.  Even  publicly  reporting 
this  information  in  masked  form  through 
averaging  reported  prices  or  not 
publishing  names  at  the  party's  request 


would  not  alleviate  the  risk  of  potential 
disclosure  of  all  reported  terms  under 
FOIA.  EPA's  general  policy  is  to  make 
publicly  available  all  information  if 
collects,  unless  such  information  is 
expressly  prohibited  from  release  by 
statute  or  EPA  believes  the  withholding 
of  such  information  is  authorized  under 
FOIA:  EPA  would  have  difficulty 
justifying  a  decision  not  to  release 
information  it  has  collected  for  the 
purpose  of  disseminating  a  distilled 
version  of  the  same  information. 

Consequently,  some  commenters 
argue  that  EPA's  inability  to  guarantee 
fully  the  confidentiality  of  information 
required  for  recordation  of  price  and 
contract  terms  would  discourage 
recordation  of  transfers  with  EPA,  or 
even  deter  market  participation.  This 
concern  does  not  appear  to  be  well- 
founded  in  view  of  EPA's  firm 
expectation  that  the  market  itself  will 
foster  information-gathering 
mechanisms,  as  will  PUCs  and  FERC  in 
carrying  out  their  traditional  regulatory 
duties. 

Finally,  many  members  of  the  public 
predict  that  utilities'  tendency  to  use 
long-term  forward  contracts  could  give 
rise  to  a  standardized,  exchange-traded 
futures  instrument.  They  argue  that  the 
fungibility  of  allowances,  coupled  with 
potential  price  volatility  resulting  from 
factors  such  as  variations  in  energy 
demand  over  time,  development  of  new 
technology  and  need  for  allowances  by 
new  units,  render  allowances  very 
similar  to  other  commodities  for  which 
such  futures  trading  exists.  If  so,  active 
futures  exchanges  could  enhance  the 
efficiency  and  liquidity  of  the  allowance 
market  by  distilling  a  single  uniform 
price  for  allowances.  It  is  through 
mechanisms  such  as  a  futures  exchange, 
therefore,  that  EPA  believes  the  public 
would  get  critical  information,  which 
would  be  of  superior  value  to  any  that 
EPA  could  collect  by  mandate.  As 
discussed  above,  the  already  announced 
efforts  of  the  Chicago  Board  of  Trade 
and  other  exchanges  could  lead  to  an 
allowance-based  financial  exchange 
that  would  disseminate  broadly  distilled 
price  information.  EPA  firmly  believes 
that  the  mandatory,  public  collection  of 
information  concerning  allowance- 
related  transactions  could  inhibit  the 
<levelopment  of  such  exchanges,  which 
typically  rely  on  anonymity  and  a  high 
volume  of  activity  to  succeed. 

3.  What  Constitutes  a  Valid  Transfer 

EPA  proposes  to  record  only  those 
transfers  that  meet  the  following 
criteria: 

a.  The  transfers  are  authorized  and 
certified  (in  writing  or  by  other 
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would  not  alleviate  the  risk  of  potential 
disclosure  of  all  reported  terms  under 
FOIA.  EPA's  general  policy  is  to  make 
publicly  available  all  information  it 
collects,  unless  such  information  is 
expressly  prohibited  from  release  by 
statute  or  EPA  believes  the  withholding 
of  such  information  is  authorized  under 
FOIA;  EPA  would  have  difficulty 
justifying  a  decision  not  to  release 
information  it  has  collected  for  the 
purpose  of  disseminating  a  distilled 
version  of  the  same  information. 

Consequently,  some  commenters 
argue  that  EPA's  inability  to  guarantee 
fully  the  confidentiality  of  information 
required  for  recordation  of  price  and 
contract  terms  would  discourage 
recordation  of  transfers  with  EPA,  or 
even  deter  market  participation.  This 
concern  does  not  appear  to  be  well- 
founded  in  view  of  EPA's  firm 
expectation  that  the  market  itself  will 
foster  information-gathering 
mechanisms,  as  will  PUCs  and  FERC  in 
carrying  out  their  traditional  regulatory 
duties. 

Finally,  many  members  of  the  public 
predict  that  utilities'  tendency  to  use 
long-term  forward  contracts  could  give 
rise  to  a  standardized,  exchange-traded 
futures  instrument.  They  argue  that  the 
fungibility  of  allowances,  coupled  with 
potential  price  volatility  resulting  from 
factors  such  as  variations  in  energy 
demand  over  time,  development  of  new 
technology  and  need  for  allowances  by 
new  units,  render  allowances  very 
similar  to  other  commodities  for  which 
such  futures  trading  exists.  If  so,  active 
futures  exchanges  could  enhance  the 
efficiency  and  liquidity  of  the  allowance 
market  by  distilling  a  single  uniform 
price  for  allowances.  It  is  through 
mechanisms  such  as  a  futures  exchange, 
therefore,  that  EPA  believes  the  public 
would  get  critical  information,  which 
would  be  of  superior  value  to  any  that 
EPA  could  collect  by  mandate.  As 
discussed  above,  the  already  announced 
efforts  of  the  Chicago  Board  of  Trade 
and  other  exchanges  could  lead  to  an 
allowance-based  financial  exchange 
that  would  disseminate  broadly  distilled 
price  information.  EPA  firmly  believes 
that  the  mandatory,  public  collection  of 
information  concerning  allowance- 
related  transactions  could  inhibit  the 
.development  of  such  exchanges,  which 
typically  rely  on  anonymity  and  a  high 
volume  of  activity  to  succeed. 

3.  What  Constitutes  a  Valid  Transfer 

EPA  proposes  to  record  only  those 
transfers  that  meet  the  following 
criteria: 

a.  The  transfers  are  authorized  and 
certified  (in  writing  or  by  other 


authorized  means)  by  the  authorized 
account  representatives  for  both  the 
transferror  account  and  the  transferee 
account; 

b.  Each  allowance  cited  in  a  request 
for  transfer  must  be  listed  in  the 
subaccount  specified  by  the  authorized 

I  account  representative  of  the  transferror 
account; 

c.  The  allowance  requested  for 
transfer  was  not  allocated  for  the  unit 
pursuant  to  the  provisions  of  S  72.44,  for 
purposes  of  a  repowering  compliance 
plan,  or  pursuant  to  part  74  (to  be 
proposed  and  promulgated  at  a  later 
date],  and  made  available  as  a  result  of 
reduced  utilization  or  shutdown  at  the 
unit: 

d.  The  allowance  requested  for 
transfer  is  recorded  in  the  compliance 
subaccount  or  the  current  year 
subaccount  and  is  to  be  transferred  to 
another  compliance  subaccount  or 
current  year  subaccount,  or  is  recorded 
in  a  future  year  subaccount  and  is  to  be 
transferred  to  another  future  year 
subaccount  for  the  same  year;  and 

e.  The  EPA  Allowance  Transfer  Form 
submitted  to  EPA  has  been  completed 
properly. 

EPA  proposes  to  require  this 
information  to  be  submitted  with  each 
transfer  because  such  information  is 
necessary  to  maintain  proper  records  for 
each  account  holder  in  the  ATS.  The 
submittal  of  the  authorizing  signatures 
of  the  authorized  account 
representatives  is  necessary  to  verify 
that  the  transfer  request  is  submitted 
with  their  full  knowledge  and 
permission. 

A  submitted  transfer  request  that  is 
incomplete  will  not  be  recorded  and  will 
be  returned  to  the  authorized  account 
representative  with  notification  of  the 
reason  that  it  was  not  recorded.  If  a 
transfer  request  lists  some  allowances, 
identified  by  their  serial  numbers,  that 
are  not  actually  in  the  account  from 
which  they  were  to  be  transferred,  or 
are  prohibited  from  transfer  to  another 
account  (i.e.,  those  allocated  for  the  unit 
pursuant  to  §  72.44(g)  in  connection  with 
a  repowering  compliance  plan,  or  those 
allocated  pursuant  to  part  74  and  made 
available  as  a  result  of  reduced 
utilization  or  shutdown  at  the  unit),  only 
those  allowances  listed  in  the  request 
that  are  in  the  account  and  are  not 
prohibited  from  transfer  will  be 
transferred  and  EPA  will  notify  the 
authorized  account  representative  of  the 
reason  that  the  transfer  of  the  other 
allowances  was  not  recorded. 

If  a  transfer,  such  as  that  of  all  of  a 
unit's  allocations  in  perpetuity,  includes 
allowances  whose  compliance  use  date 
is  more  than  30  years  after  the  year  in 
which  the  transfer  is  submitted.  EPA 


will  include  in  the  relevant  transfer 
accounts  an  instruction  to  record  the 
transfer,  as  soon  as  the  future 
subaccount  "appears"  in  the  ATS.  As 
will  be  the  case  for  transfers  recorded 
as  final  in  existing  future  year 
subaccounts  immediately  upon 
submission,  the  recordation-of-transfer 
instructions  will  be  permanent  and 
irrevocable.  Only  the  submission  of  a 
new  transfer  request  will  affect  any 
further  transfer  of  those  allowances. 
Directions  for  identifying  such 
allowances  by  serial  number  will  be 
provided  through  public  notice  at  a 
future  date. 

4.  Prohibited  Transfers 

a.  Transfers  of  allowances  between 
subaccounts  of  different  years.  Aside 
from  emissions  offsets  by  either 
allowances  banked  from  previous  years 
or  certain  allowance  allocations 
authorized  for  2000  through  2009,  the  Act 
prohibits  emissions  exceeding  8.95 
million  tons  per  year.  Consequently,  the 
Act  also  requires  EPA  to  prohibit  the  use 
of  any  allowance  prior  to  the  calendar 
year  for  which  the  allowance  was 
allocated  (section  403(g)].  EPA  is 
effectuating  this  requirement  in  part  by 
prohibiting  transfers  of  allowances  from 
a  subaccount  for  a  later  year  to  a 
subaccount  from  an  earlier  year.  Such  a 
transfer  would  violate  the  annual 
emissions  cap.  If  EPA  permitted  the  use 
of  a  future  allowance  before  its 
compliance  use  date,  the  cap  on 
emissions  would  be  violated  by 
permitting  emissions  before  they  were 
authorized  to  occur,  without  their  having 
been  offset  by  an  emissions  reduction  in 
a  previous  year. 

The  design  of  the  subaccount 
system — separating  allowances  into 
future  year  subaccounts  based  on  each 
allowance's  compliance  use  date — 
prevents  transferring  an  allowance  from 
one  future  year  subaccount  to  that  for  a 
later  year.  If  that  were  to  occur,  the 
allowance  would  only  be  available  for 
purposes  of  compliance  in  the  later  year 
corresponding  to  the  year  of  the 
subaccount:  it  would  no  longer  be 
available  in  the  earlier  year  of  its 
compliance  use  date.  In  fact,  allowance 
holders  can  accomplish  the  result  of 
transferring  allowances  from  one 
account's  earlier  year  subaccount  to 
another  account's  subaccount  for  a  later 
year  much  more  simply.  After  the 
allowance  is  transferred  to  the 
transferee's  subaccount  for  the  same 
year,  the  transferee  can  simply  bank  the 
allowance  for  use  in  a  future  year  and 
do  so  while  retaining  the  flexibility  of 
using  the  allowance  as  early  as  its 
compliance  use  date. 


b.  Transfers  from  Units  with  Excess 
Emissions.  The  Act  specifies  that  it  is 
unlawful  for  any  affected  unit  to  emit 
sulfur  dioxide  in  excess  of  the  number  of 
allowances  held  for  that  unit  for  that 
year  (section  403(g)).  In  addition,  section 
411  of  the  Act  and  part  77  require  that 
EPA  deduct  allowances  from  those 
allocated  for  the  unit  for  the  year  or 
years  following  the  year  in  which  the 
excess  emissions  occurred,  in  an  amount 
equal  to  the  unit's  excess  emissions.  To 
ensure  that  it  can  implement  this 
requirement.  EPA  proposes  the 
following:  for  the  account  of  an  affected 
unit  with  excess  emissions  whose 
emissions  offset  plan  has  not  yet  been 
submitted  and/or  approved.  EPA  would 
prohibit  the  transfer  of  an  amount  of 
allowances  in  the  unit's  compliance 
subaccount  needed  to  offset  the  excess 
emissions  that  occurred  during  the 
preceding  year.  Once  the  emissions 
offset  plan  is  submitted  and  approved 
by  EPA.  the  allowances  subject  to  the 
prohibition  may  be  transferred,  if  any 
remain  after  deductions  are  made  for 
excess  emissions. 

By  imposing  a  prohibition  on  transfers 
of  a  violating  unit's  allowances.  EPA 
ensures  its  ability  to  meet  the 
requirements  of  the  Act  directing  it  to 
deduct  allowances  for  excess  emissions. 
By  limiting  the  prohibition  only  to  those 
allowances  necessary  for  compliance 
and  not  to  the  entire  account  balance. 
EPA  maintains  the  unit  account  holder's 
flexibility  in  its  trading  activity. 
However,  because  there  may  be  a 
period  in  each  year  during  which  the 
designated  representative  may  be  aware 
that  a  unit  has  excess  emissions  before 
the  Agency  does,  a  unit's  authorized 
account  representative  will  be  violating 
section  414  of  the  Act  and  part  73  if  he/ 
she  submits  a  transfer  for  recordation  in 
violation  of  this  prohibition,  regardless 
of  EPA's  action  in  recording  the  transfer. 

c.  Transfers  involving  allowances 
prohibited  from  transfer  The  Act 
specifies  that  allowances  allocated  for  a 
unit  for  an  approved  repowering 
compliance  plan  can  not  be  transferred 
(section  409(c)).  Allowances  allocated  to 
a  non-affected  source  of  SO5  under  the 
"opt-in"  program  requirements  (to  be 
promulgated  later  as  part  74)  and  made 
available  as  a  result  of  reduced 
utilization  or  shutdown  are  also 
prohibited  from  transfer.  EPA  proposes 
to  mark  such  restricted  allowances  in 
the  Allowance  Tracking  System  to 
ensure  that  EPA  can  determine  whether 
any  allowances  included  in  a  transfer 
request  are  subject  to  such  restrictions 
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5.  Submission  of  Transfers 

EPA  proposes  to  require  that  the 
following  information,  at  a  minimum,  be 
provided  to  EPA  on  an  Allowance 
Transfer  Form  when  authorized  account 
representatives  request  EPA  to  transfer 
allowances  between  accounts: 

a.  The  numbers  identifying  both  the 
transferor's  and  the  transferee's 
accounts: 

b.  Specification  of  the  compliance  use 
date  and  serial  number  for  each  of  the 
allowances  to  be  transferred: 

c.  Signatures  of  the  authorized 
account  representatives  of  both  the 
transferor's  and  transferee's  accounts, 
certifying  the  information  submitted  to 
record  the  transfer  and  that  EPA's 
recordation  of  the  transfer  of  allowances 
does  not  limit  the  affected  unit's 
obligation  to  comply  with  annual 
emissions  limitation  requirements  for 
any  year  and 

d.  Where  the  transferee's  account  has 
not  been  established  in  the  ATS, 
information  required  pursuant  to  the 
requirements  in  S  73.31  for  establishing 
a  new  account. 

EPA  believes  that  allowing  the  parties 
to  a  transaction  to  determine  when  to 
submit  the  Allowance  Transfer  Form  to 
EPA  to  request  recordation  of  a  transfer, 
and  consequently  to  determine  when  the 
transfer  of  allowances  will  be  recorded, 
provides  the  greatest  versatility  and 
liquidity  to  the  market.  The  form  also 
serves  as  a  legal  record  of  the 
instmctions  for  transfer,  authorized  by 
both  parties,  as  indicated  by  their 
signatures. 

The  information  requested  on  the 
Allowance  Transfer  Form  is  the 
minimum  amount  necessary  for  EPA  to 
record  the  transfer.  Specification  of  the 
compliance  use  date  and  serial  number 
of  each  of  the  allowances  requires  the 
transferor  to  direct  which  allowances 
are  to  be  transferred  and  from  which 
subaccount,  without  which  information 
EPA  cannot  record  the  requested 
transfer.  Relevant  account  numbers  and 
authorizing  signatures  ensure  that  the 
transfer  is  being  conducted  under  full 
knowledge  of  the  account  owners,  and 
that,  notwithstanding  EPA's  action  on 
the  submitted  transfer,  the  affected  unit 
is  still  obligated  to  comply  with  its 
annual  emissions  limitation 
requirements. 

EPA  expects  to  record  all  submitted 
transfers  that  meet  the  requirements  of 
the  Act  and  part  73.  EPA  will  not  review 
a  unit's  reported  emissions  for  purposes 
of  validating  a  transfer.  The  burden  of 
responsibility  for  meeting  compliance 
requirements  is  on  the  unit.  Authorized 
account  representatives  would  be 
required  to  certify  acknowledgement  of 


this  responsibility  when  they  submit 
transfers  for  recordation  in  order  to 
underscore  that  EPA's  recordation  of  the 
transfer  will  in  no  way  be  a  basis  for 
subsequent  defenses  to  enforcement  on 
the  grounds  that  EPA's  recording  of  a 
transfer  nullified  this  obligation. 

Today's  proposal  contemplates  the 
use  of  electronic  methods  for  submitting 
allowance  transfers.  EPA  is  evaluating 
various  potential  approaches  to 
electronic  transmission  of  allowance 
transfers,  using  either  on-line  access  to 
the  system  (whereby  the  authorized 
account  representatives  would  record 
the  information  directly  into  a  system 
maintained  by  EPA)  or  Electronic  Data 
Interchange  (EDI— ANSI  X12)  standards 
for  data  exchange.  EPA  requests 
comment  on  these  options.  EPA  will 
announce  the  selected  alternative 
method(s)  under  Agency  guidance 
provisions  at  a  later  time. 

6.  EPA  Recordation  of  Transfers 

EPA  proposes  to  record  an  allowance 
transfer  in  the  ATS  following  receipt  of 
the  Allowance  Transfer  Form,  by 
deducting  the  allowance  from  the 
specified  transferor's  subaccount  and 
adding  it  to  the  transferee's  subaccount 
of  the  same  year,  provided  that  EPA  has 
determined  the  transfer  to  be  valid. 
Valid  transfers  would  be  recorded 
within  five  business  days  after  receipt  of 
the  Allowance  Transfer  Form  by  EPA, 
except,  as  described  below,  during  the 
time  period  immediately  following  the 
allowance  transfer  deadline.  A 
maximum  of  five  business  days  is  a 
reasonable  period  of  time  for  EPA  to 
determine  the  validity  and  completeness 
of  the  transfer  instructions  and  provides 
sufficient  certainty  to  the  parties  to  the 
transfer  upon  which  to  plan  compliance 
and  subsequent  allowance  transactions. 
In  any  event,  EPA  will  seek  to  minimize 
the  time  needed  to  record  transfers. 

In  the  period  immediately  following 
the  allowance  transfer  deadline, 
however,  transfers  of  allowances  to  and 
from  compliance  subaccounts  will  be 
recorded  after  EPA  has  recorded  the 
requisite  transfers  and  deductions  for 
compliance  purposes,  listed  in  (  73.34 
and  5  73.35,  to  establish  the  correct 
balance  of  allowances  in  the 
replenished  compliance  subaccount. 
EPA  considers  this  order  of  recordation 
of  transfers  affecting  a  unit's  compliance 
subaccount  to  be  necessary  so  that  the 
compliance  subaccount  can  be  "closed" 
with  respect  to  allowances  applicable  to 
emissions  limitation  requirements  for 
the  preceding  year,  and  then  replenished 
with  banked  and  current  year 
allowances. 


7.  Notification 

EPA  proposes  to  issue  written  notice, 
confirming  the  recordation  of  the 
transfer  in  the  ATS,  to  the  authorized 
account  representatives  of  both  the 
transferor's  and  transferee's  accounts, 
within  five  business  days  following 
recordation.  The  notification  would 
contain  the  account  numbers  of  the 
transferor  and  transferee,  the  identifying 
numbers  of  the  allowances  transferred, 
and  the  date  the  transfer  was  recorded 
in  the  ATS.  EPA  would  issue  the  notice 
in  writing  by  United  States  mail,  or 
other  methods  prescribed  following 
public  notice,  within  five  business  days 
of  the  transfer's  recordation  in  the  ATS. 
EPA  believes  that  notification  of  the 
recordation  of  the  transfer  to  the 
authorized  account  representatives  is 
necessary  to  assure  parties  of  the 
effectuation  of  the  submitted  transfer  by 
means  of  its  official  recordation  in  the 
ATS. 

8.  Non-Recordation  of  Transfers 

EPA  proposes  that  transfers  submitted 
to  EPA  that  EPA  determines  to  be 
invalid  would  not  be  recorded  in  the 
ATS.  EPA  believes  that,  because  EPA's 
ATS  is  the  official  record  of  allowance 
transfers,  EPA  should  not  record 
transfers  that  do  not  meet  the 
requirements  of  the  official  record- 
keeping system. 

EPA  proposes  that  when  EPA  receives 
an  Allowance  Transfer  Form  requesting 
recordation  of  the  transfer  in  the  ATS 
and  determines  the  entire  or  a  part  of 
the  transfer  to  be  invalid,  EPA  would 
issue  a  notice  of  the  non-recordation  of 
the  entire  transfer  or  the  invalid  part  of 
the  transfer  in  the  ATS  to  the  authorized 
account  representatives  of  both  the 
transferor's  and  transferee's  accounts 
within  five  business  days  following 
EPA's  determination  of  the  incomplete 
or  invalid  status  of  the  transfer.  The 
notification  would  contain  the  account 
numbers  of  the  transferor  and 
transferee,  the  identifying  numbers  of 
the  allowances  requested  for  transfer 
that  were  not  transferred,  and  the 
reasons  that  the  transfer  for  those 
allowances  was  not  recorded.  Upon 
rectifying  the  errors,  the  parties  may 
then  resubmit  the  transfer  or  its 
remaining  unrecorded  portions  to  EPA 
for  recordation. 

9.  Electronic  Reporting 

EPA  intends  to  design  an  electronic 
format  that  will  allow  authorized 
account  representatives  to  submit  their 
allowance  transfer  and  allowance 
deduction  notifications  to  EPA 
electronically  and  will  provide 
immediate  access  to  view  Allowance 
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7.  Notification 

EPA  proposes  to  issue  written  notice, 
confirming  the  recordation  of  the 
transfer  in  the  ATS.  to  the  authorized 
account  representatives  of  both  the 
transferor's  and  transferee's  accounts, 
within  five  business  days  following 
recordation.  The  notification  would 
contain  the  account  numbers  of  the 
transferor  and  transferee,  the  identifying 
numbers  of  the  allowances  transferred, 
and  the  date  the  transfer  was  recorded 
in  the  ATS.  EPA  would  issue  the  notice 
in  writing  by  United  States  mail,  or 
other  methods  prescribed  following 
public  notice,  within  five  business  days 
of  the  transfer's  recordation  in  the  ATS. 
EPA  believes  that  notification  of  the 
recordation  of  the  transfer  to  the 
authorized  account  representatives  is 
necessary  to  assure  parties  of  the 
effectuation  of  the  submitted  transfer  by 
means  of  its  official  recordation  in  the 
ATS. 

8.  Non-Recordation  of  Transfers 

EPA  proposes  that  transfers  submitted 
to  EPA  that  EPA  determines  to  be 
invalid  would  not  be  recorded  in  the 
ATS.  EPA  believes  that,  because  EPA's 
ATS  is  the  official  record  of  allowance 
transfers,  EPA  should  not  record 
transfers  that  do  not  meet  the 
requirements  of  the  official  record- 
keeping system. 

EPA  proposes  that  when  EPA  receives 
an  Allowance  Transfer  Form  requesting 
recordation  of  the  transfer  in  the  ATS 
and  determines  the  entire  or  a  part  of 
the  transfer  to  be  invalid,  EPA  would 
issue  a  notice  of  the  non-recordation  of 
the  entire  transfer  or  the  invalid  part  of 
the  transfer  in  the  ATS  to  the  authorized 
account  representatives  of  both  the 
transferor's  and  transferee's  accounts 
within  five  business  days  following 
EPA's  determination  of  the  incomplete 
or  invalid  status  of  the  transfer.  The 
notification  would  contain  the  account 
numbers  of  the  transferor  and 
transferee,  the  identifying  numbers  of 
the  allowances  requested  for  transfer 
that  were  not  transferred,  and  the 
reasons  that  the  transfer  for  those 
allowances  was  not  recorded.  Upon 
rectifying  the  errors,  the  parties  may 
then  resubmit  the  transfer  or  its 
remaining  unrecorded  portions  to  EPA 
for  recordation. 

9.  Electronic  Reporting 

EPA  intends  to  design  an  electronic 
format  that  will  allow  euthorized 
account  representatives  to  submit  their 
allowance  transfer  and  allowance 
deduction  notifications  to  EPA 
electronically  and  will  provide 
immediate  access  to  view  Allowance 


n 


Tracking  System  accounts.  At  the  very 
least,  this  electronic  communication 
would  be  available  as  an  option  for 
anyone  wislung  to  use  it.  EPA  requests 
comment  en  whether  the  Agency  should 
mandate  electronic  reporting 
requirements  for  all  Allowance  Tracking 
System  functions.  The  benefits  of 
electinnic  reporting  include  speed  and 
enhanced  certainty.  A  potential 
drawback,  however,  is  that  such  a 
mandate  could  create  a  barrier  to 
purticipation  in  the  allowance  market 
und  use  of  the  ATS  for  a  person  without 
access  to  the  technology,  such  as  a 
personal  computer  and  modem,  that 
would  be  necessit«ited  by  an  electronic 
format.  If  so.  such  a  mandate  could  run 
afoul  of  the  authorization  in  section 
403(b)  of  the  Act  for  "any  person"  to 
transfer  allowances  and  of  the  policy 
underlying  the  provision  of  promoting 
liquidity  in  the  market. 

D.  Energy  Conservation  and  Renewable 
Energy  Resene 

t.  Authority 

Section  484(f)  of  the  Act  requires  the 
Administrator  to  establish  a 
Conservation  and  Renewable  Energy 
Reserve  fthe  "Reserve")  of  300.000 
allowances  for  distribution  to  electric 
utilities  engaging  in  energy  conservation 
or  in  renewable  energy  generation.  The 
Reserve  i«  to  be  created  by  deducting 
from  totat  annual  Phase  II  allocations 
30.000  allowances  per  year  in  each  of 
the  first  ten  years  of  Phase  li.  Utilities 
may  begin  applying  for  allowances  from 
the  Reserve  in  1993.  one  year  following 
promulgation  of  the  regulations,  and 
may  contimie  to  apply  until  all  300.000 
allowances  keve  been  allocated  or  until 
the  year  2810  if  any  remain.  The 
allowances  will  not  be  restricted  by  a 
convpliance  use  date,  but  will  be 
allocated  Sor  emissions  avoided  through 
the  use  of  (qualified  renewable 
generation  or  as  a  result  of  qualified 
energy  conservation  measures  initiated 
after  January  1, 1992.  and  before  the 
earlier  of  December  31.  2000  or  the  date 
on  which  any  unit  owned  or  operated  by 
the  electric  otility  becomes  affected 

nder  title  IV  of  the  Act. 
The  allowance^location  for 
applicants  will  be  determined  by  a 
calculation  specified  in  the  Act  that  is 
based  on  a  national  "average"  of 
em;ssioas  avoided  through  the  use  of  a 
conservation  measure  or  through 
generation  from  a  renewable  source  of 
electricity.  As  the  Act  prescribes,  EPA 
will  proffivl^le  regulations  governing 
the  operation  of  the  Reserve  by  May  of 
1992. 1*  months  after  enactment  of  the 
Amendments.  The  regulations  creating 

he  Reserve  wtU  be  promulgated  with 
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the  Phase  II  allocation  regulations,  no 
later  than  December  31. 1992. 

2.  Qualifying  Criteria 

The  Act  identifies  a  number  of 
qualifying  criteria  which  applicants 
must  satisfy  in  order  to  be  eligible  fur 
allowances  from  the  Reserve,  which 
EPA  has  interpreted  in  today's  proposal. 

a.  Least  cost  plan.  One  of  the 
requirements  for  receiving  allowances 
from  the  Reserve  is  that  the  applicant 
must  have  in  place  an  energy 
conservation  and  electric  power  least 
cost  plan  for  meeting  future  electric 
needs.  The  Act  requires  the  least  cost 
plan  to  include  an  evaluation  of  a  full 
range  of  resources,  including  but  not 
limited  to  new  power  supplies.  energ> 
conservation,  and  renewable  energy 
resources,  in  order  to  meet  expected 
future  demand  at  lowest  system  cosL 
This  provision  in  the  Act  will  assist  in 
assuring  state  regulatory  authorities  and 
consumers  that  the  full  range  of 
options— -demand-side  (i.e..  use  by 
electricity  consumers)  efficiency 
improvements  as  well  as  supply-side 
(i.e.,  generation  by  the  utility)  efficiency 
improvements — are  being  considered  to 
meet  the  electric  power  needs  of 
ratepayers. 

There  are  as  many  definitions  of  least 
cost  planning  as  there  are  States  that 
have  adopted  it.  While  the  definitions 
and  provisions  vary,  the  elements 
common  to  such  plans  include: 

(1)  The  utility  must  outline  a  plan  for 
meeting  future  demand  at  the  lowest 
system  cost: 

(2)  In  so  doing,  the  utility  must 
consider  explicitly  both  supply-side  and 
demand-side  resources;  and 

(3)  The  utility  must  submit  the  plan  U) 
the  regulatory  commission  (or 
ratemaking  authority),  if  applicable  for 
review  and  public  comment. 

I'he  definition  and  applicable 
requirements  of  a  least  cost  plan 
proposed  today  are  consistent  with  the 
requirements  outlined  in  the  Act.  but 
allow  the  States  Oexibility  in 
implementing  least  cost  planning 
criteria.  The  proposed  definition 
identifies  four  key  elements:  (1)  Plan 
preparation:  (2)  public  review;  (3) 
regulatory  oversight:  and  (4) 
implementation.  As  required  by  the  Act, 
the  state  regulatory  authority  or  entity 
with  ratemaking  authority  over  a  utihty 
shall  certify  in  the  application  that  the 
least  cost  planning  requirements,  as 
stated  above,  have  been  satisfied. 

In  addition,  the  proposed  definition 
explicitly  notes  that  consideration  of 
social  and  environmental  costs  external 
to  the  utility's  direct  costs  of  resource 
investments  (i.e.,  externalities)  is 
aceeptal^le,  but  not  required.  This  is 


intended  to  allow  for  the  full  variety  of 
Slate  integrated  least  cost  planning 
requirements,  many  of  which  include 
consideration  of  externalities.  It  is 
possible  that  the  "lowest  system  cost" 
for  these  States  diffiers  from  what  it 
would  otherwise  be.  absent  any 
consideration  of  the  social  and 
environmental  costs  of  resource 
decisions.  Without  this  provision,  the 
"lowest  system  cost"  requirement  might 
have  the  effect  of  denying  eligibility  to 
utilities  in  States  that  consider 
externahties  in  their  least  cost  planning. 
Nothing  in  the  Act  or  the  legislative 
history  suggests  that  the  "lowest  system, 
cost"  criterion  be  applied  in-a  way  that 
would  discriminate  against  utilities  in 
States  that  consider  externalities. 
Accordingly.  EPA  believes  that  in  the 
absence  of  a  statutory  mandate,  such  a 
discriminatory  effect  would  defy 
congressional  intent. 

b.  Net  income  neutrality.  The  Act 
requires  that  utilities  applying  for 
allowances  for  conservation  measures 
must  have  a  rate  structure  that 
guarantees  net  income  neutrafity. 
Section  404(f)(2){B)(iv)  of  the  Act 
specifies  that  the  net  income  of  an 
electric  utility  after  implementation  of 
specific  cost-effective  energy 
conservation  measures  must  be  at  least 
as  high  as  such  net  income  would  have 
been  if  the  energy  conser\ation 
measures  had  not  been  implemented 
(i.e..  that  the  utility  makes  as  much 
money  on  energy  saved  as  energy  sold). 
Accordingly,  today's  proposal  includes 
this  as  a  requirement  for  eligibility  for 
an  allocation  of  allowances  from  the 
Reserve. 

Several  general  principles  guided  EPA 
while  developing  the  proposed 
definition  of  net  income  neutrality  as  it 
pertains  to  utility  conservation  program 
implementation: 

(1)  To  eliminate  the  disincentives  to 
engage  in  conservation  programs: 

(2)  To  create  an  incentive  to  engage  in 
conservation:  and  ^ 

(3)  To  allow  TIexibility  of  program 
implementation. 

Historically,  utilities  have  been 
discouraged  from  pursuing  demand  side 
energy  efficiency  improvements  for  a 
variety  of  rea.sons.  including  uncertain 
and  untimely  recovery  of  costs:  lost 
rate-base  revenues:  absence  of  direct 
profit  opportunities;  potential  increases 
in  electricity  rates:  and  institutional 
discomfort  and  unfamiliarity  with 
conservation  programs.  Under  standard 
practices,  the  mere  electricity  a  utility 
sells,  the  more  revenue  it  makes.  This 
poses  a  major  disincentive  for  actions 
that  would  reduce  sales,  (i.e.. 
conservation  programs).  Unless  explicit 
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mechanisms  are  included  for  full  cost 
recovery  of  conser>ation  expenditures,  a 
disincentive  for  conservation  will  exist. 
If  astutely  adopted,  full  cost  recovery 
can  effectively  eliminate  this 
disincentive.  A  number  of  utilities  and 
State  regulatory  authorities  have 
worked  together  to  create  regulatory 
frameworks  that  eliminate  these 
disincentives,  and  allow  a  utility  to 
profit  from  conservation. 

In  addition.  Representative  Edward 
Markey  of  Massachusetts  and 
Representative  Carlos  Moorhead  of 
California,  the  authors  of  the  provision 
(added  by  an  amendment  in  the  House 
Committee  on  Energy  and  Commerce) 
stated.  "We  believe  that  utilities  must 
be  allowed  to  profit  from  conservation 
so  that  they  will  aggressively  pursue  all 
cost-efTective  means  of  improving  their 
customers'  energy  efficiency"  (House 
Report  No.  490. 101st  Cong..  2nd  sess.. 
part  1,  at  675  (1990)).  Section 
404(f|(2)(B)(iv)  of  the  Act  establishes  a 
net  income  neutrality  provision  as  a 
prerequisite  for  an  allocation  of 
allowances  from  the  Reserve  that  is 
intended  both  to  encourage  the 
development  of  ratemaking  frameworks 
that  put  conservation  on  an  equal 
footing  with  energy  generation  and  to 
create  incentives  for  conservation. 

The  creation  of  an  incentive  to  pursue 
demand-side  programs  can  occur  in  a 
variety  of  ways  which  may  include 
explicitly  linking  profits  to  conservation 
savings.  In  January  1991.  such  profit- 
enhancing  programs  existed  in  six 
States  (California,  Massachusetts, 
Nevada,  New  Hampshire,  New  York, 
and  Rhode  Island);  by  April  1991  a 
number  of  others  had  joined  the  ranks 
and  several  more  are  expected  to  follow 
in  the  near  future. 

The  definition  of  net  income  neutrality 
(§  73.3)  proposed  today  allows  States 
flexibility  in  establishing  rate-making 
methods  or  procedures  that  could  be 
used  to  satisfy  the  net  income  neutrality 
requirement.  For  example,  commenters 
have  pointed  out  that  requiring  strict 
decoupling  of  profits  from  sales  may  not 
be  necessary  if  the  benefits  of  cost- 
effective  conservation  measures  are 
split  between  ratepayers  and 
stockholders.  The  economic  incentives 
instituted  as  part  of  shared-savings 
conservation  programs  may  be  enough 
to  encourage  utility  implementation  of 
conservation  programs.  Accordingly,  the 
Agency  is  not  proposing  a  single 
method — such  as  compensating  for  net 
income  lost  on  a  foregone  investment  in 
electricity  supply — for  establishing  net 
income  neutrality. 

c.  Certification  of  net  income 
neutrality  by  the  Secretary  of  Energy. 
Section  404(f){2){B)(iv)  of  the  Act 


requires  that  the  Secretary  of  the 
Department  of  Energy  (DOE)  certify  that 
the  State  regulatory  authority  with 
jurisdiction  over  a  utility's  rates  and 
charges  has  implemented  provisions 
that  guarantee  net  income  neutrality. 
This  requirement  applies  only  when  the 
utility  is  seeking  to  qualify  for 
allowances  on  the  basis  of  its 
implementation  of  conservation 
measures.  EPA  is  proposing  that 
applicants  apply  separately  to  DOE  for 
net  income  neutrality  certification  using 
Supplement  A  of  the  application.  EPA 
will  conditionally  approve  applications 
pending  certification  by  DOE. 

EPA  considered,  but  rejected,  sending 
each  application  that  was  the  first  for 
each  State  to  DOE  to  certify  that  the 
State  had  implemented  net  income 
neutrality.  Once  a  State  had  been 
certified  by  DOE  that  it  had  established 
net  income  neutrality  in  its  rate-making, 
all  subsequent  applications  from  utilities 
from  that  State  would  be  deemed  to 
have  met  the  requirement  of  the  Act  and 
be  eligible  for  allowances  from  the 
Reserve.  However.  EPA  is  proposing  to 
reject  this  option  because  States 
sometimes  establish  different 
ratemaking  structures  for  different 
utilities.  As  a  result,  each  utility's 
ratemaking  structure  may  be  different, 
requiring  separate  certification.  Because 
the  requirement  of  net  income  neutrality 
is  so  integral  to  the  success  of  the 
Reserve  program,  and  the  number  of 
allowances  in  the  Reserve  may  be 
scarce  in  relation  to  demand,  EPA 
believes  it  must  have  certainty  that  this 
requirement  is  being  met  for  each 
applicant.  However,  after  a  utility  has 
received  initial  certification  of  net 
income  neutrality,  it  may  reapply, 
certifying  that  the  same  rate  structure 
still  applies  without  needing  to  go 
through  another  full  review. 

d.  Qualified  energy  conservation 
measures.  As  part  of  the  regulations 
governing  the  Conservation  and 
Renewable  Energy  Reserve,  the  Act 
requires  EPA  to  identify  and  list 
"qualified  energy  conservation 
measures"  (§  404  (f)(1)(A)  and  (f)(4)).  In 
addition  to  establishing  such  a  list,  EPA 
proposes  to  set  forth  criteria  for 
identifying  additional  qualifying  energy 
conservation  measures  for  purposes  of 
the  Reserve.  The  proposed  criteria,  set 
forth  in  5  73.81(a),  are  consistent  with 
the  legislative  language.  With  demand- 
side  programs  still  in  the  relatively  early 
stage  of  development,  much  opportunity 
for  innovation  remains  for  conservation 
program  design  and  implementation. 
From  a  pollution  prevention  standpoint, 
EPA  believes  it  consistent  with  the  Act 
to  foster  this  innovation.  A  mere  list  of 
already  existing  "qualified  conservation 


measures"  would  eliminate 
opportunities  for  innovators. 

Accordingly,  the  actual  list  of 
qualified  conservation  measures,  which 
appears  in  appendix  B  of  part  73, 
subpart  F,  is  illustrative  rather  than 
comprehensive  and  exclusive.  The  list 
was  assembled  based  on  extensive 
comment  from  utility,  regulatory,  and 
industry  representatives  and  includes 
only  those  measures  currently  in  use 
throughout  the  United  States. 

EPA  proposes  that  measures  not  on 
the  list  be  approved  by  the  State 
regulatory  authority  that  regulates  thp 
rates  of  the  applicant  or  by  the 
Administrator  if  the  applicant  is  an 
electric  utility  whose  rates  are  not 
regulated  by  a  State  regulatory 
authority.  EPA  believes  that  a  State 
regulatory  authority  is  the  appropriate 
entity  to  review  and  approve  a 
conservation  measure  not  listed  in 
appendix  B(l)  because  of  such 
authority's  ability  to  access  the  cost- 
effectiveness  of  the  measure.  State 
authorities  routinely  make  such  reviews 
in  connection  with  the  review  of  least 
cost  plans  and  other  review  of  measures 
undertaken  by  utilities.  EPA  is  also 
proposing  the  same  procedure  for 
renewable  energy  generation  not  listed 
in  appendix  B(l)  for  the  same  reasons 
stated  above. 

EPA  invites  public  comment  on  the 
potential  need  and  mechanisms  for 
updating  the  list,  as  well  as  on  the 
provisions  of  proposed  §  73.81  for  doing 
so. 

EPA  is  proposing  not  to  include 
supply-side  efficiency  improvements  in 
the  list  of  qualified  conservation 
measures.  EPA  bases  this  proposal  on 
several  factors.  The  Act's  emphasis  on 
net  income  neutrality  reflects  an  intent 
to  address  the  potential  losses  in  utility 
income  associated  with  demand-side 
conservation  measures,  thus  suggesting 
congressional  focus  on  demand-side 
efficiencies.  Since,  in  contrast  to  the 
case  of  supply-side  technologies, 
disincentives  associated  with  rate- 
making  and  with  other  economic  factors 
have  been  inhibiting  aggressive  pursuit 
of  cost-effective  demand-side  programs 
since  the  1970s,  it  would  only  be  logical 
for  an  incentive  program  of  this  nature 
to  confine  itself  to  demand-side 
efficiency.  In  addition,  EPA  projects  that 
a  program  that  authorizes  distribution  of 
the  Reserve  to  supply-side  as  well  as 
demand-side  programs  may  risk 
depleting  the  Reserve  after  approval  of 
only  a  very  few  applications.  In  that 
case,  the  program  would  be  of  benefit  to 
only  a  few  utilities,  defeating  its  implicit 
purpose  of  promoting  demand-side 
management  and  the  adoption  of 
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measures"  would  eliminate 
opportunities  for  innovators. 

Accordingly,  the  actual  list  of 
qualified  conservation  measures,  which 
appears  in  appendix  B  of  part  73, 
subpart  F,  is  illustrative  rather  than 
comprehensive  and  exclusive.  The  list 
was  assembled  based  on  extensive 
comment  from  utility,  regulatory,  and 
industry  representatives  and  includes 
only  those  measures  currently  in  use 
throughout  the  United  States. 

EPA  proposes  that  measures  not  on 
the  list  be  approved  by  the  State 
regulatory  authority  that  regulates  thp 
rates  of  the  applicant  or  by  the 
Administrator  if  the  applicant  is  an 
electric  utility  whose  rates  are  not 
regulated  by  a  State  regulatory 
authority.  EPA  believes  that  a  State 
regulatory  authority  is  the  appropriate 
entity  to  review  and  approve  a 
conservation  measure  not  listed  in 
appendix  B(l)  because  of  such 
authority's  ability  to  access  the  cost- 
effectiveness  of  the  measure.  State 
authorities  routinely  make  such  reviews 
in  connection  with  the  review  of  least 
cost  plans  and  other  review  of  measures 
undertaken  by  utilities.  EPA  is  also 
proposing  the  same  procedure  for 
renewable  energy  generation  not  listed 
in  appendix  B(l)  for  the  same  reasons 
stated  above. 

EPA  invites  public  comment  on  the 
potential  need  and  mechanisms  for 
updating  the  list,  as  well  as  on  the 
provisions  of  proposed  §  73.81  for  doing 
so. 

EPA  is  proposing  not  to  include 
supply-side  efficiency  improvements  in 
the  list  of  qualified  conservation 
measures.  EPA  bases  this  proposal  on 
several  factors.  The  Act's  emphasis  on 
net  income  neutrality  reflects  an  intent 
to  address  the  potential  losses  in  utility 
income  associated  with  demand-side 
conservation  measures,  thus  suggesting 
congressional  focus  on  demand-side 
efficiencies.  Since,  in  contrast  to  the 
case  of  supply-side  technologies, 
disincentives  associated  with  rate- 
making  and  with  other  economic  factors 
have  been  inhibiting  aggressive  pursuit 
of  cost-effective  demand-side  programs 
since  the  1970s,  it  would  only  be  logical 
for  an  incentive  program  of  this  nature 
to  confine  itself  to  demand-side 
efficiency.  In  addition,  EPA  projects  that 
a  program  that  authorizes  distribution  of 
the  Reserve  to  supply-side  as  well  as 
demand-side  programs  may  risk 
depleting  the  Reserve  after  approval  of 
only  a  very  few  applications.  In  that 
case,  the  program  would  be  of  benefit  to 
only  a  few  utilities,  defeating  its  implicit 
purpose  of  promoting  demand-side 
management  and  the  adoption  of 
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income-Reti4rai  ratemaking  on  a 
widespread  basis. 

e.  QuaUfied  renewable  energy 
generation.  Section  404(f)(1)(B)  and 
5  484(fK4)  of  the  Act  require  EPA  to 
identify  and  list  "qualified  renewable 
energy.**  The  Act  defines  "qualified 
renewable  energy"  a«  electricity 
generation  derived  from  biomass.  solar, 
geothermal,  or  wind  resources.  The 
definition  that  EPA  is  proposing  (§  73.3 
of  the  regulations)  simply  elaborates  on 
this  statutory  definition. 

The  Act  provides  general  criteria 
concerning  the  technologies  qualifying 
for  allowances  from  the  Reserve.  Based 
on  these  criteria,  the  proposal  lists 
qualifying  renewable  energy  sources  in 
appendix  B  of  part  73,  subpart  F.  The  list 
does  not  include  renewable  energy 
sources  that  generate  electricity 
indirectly.  As  in  the  case  of  qualifying 
energy  conservation  measures,  EPA  also 
proposes  to  allow  the  qualified 
renewable  energy  generation  list  to  be 
expanded  by  developing  technologies. 

In  connection  with  the  listed 
technologies,  further  elaboration  in  at 
least  two  areas  is  necessary:  (i)  The 
treatment  of  renewable/fossil  hybrid 
generation:  and  (ii)  appropriate 
categories  of  biomass. 

(1)  Renewable/fossil  hybrids.  Some 
renewable  energy  technologies  function 
well  in  concert  with  conventional  fossil 
fuel.  The  most  notable  example  is  the 
Luz  solar  thermal  design,  which  uses 
natural  gas  to  maintain  steam 
temperatures  and  pressures  in  cases  of 
intermittent  cloud  cover  or  early 
morning/late  afternoon  reductions  in 
solar  insolation  during  some  months  of 
the  year.  Deployment  of  other  hybrid 
technologies,  including  biomass/coal  co- 
firing  and  wind/combustion  turbine 
combinations,  is  likely  in  the  near 
future. 

The  Act  does  not  provide  specific 
guidance  on  how  the  EPA  should  treat 
generation  from  these  hybrid 
technologies  in  terms  of  calculating 
allowances.  FJ*A  decided  that 
allowance  cafculations  should  be  based 
on  renewable  resource  heat  input.  In 
practice  t+iis  means,  for  example,  that  a 
solar  thermal  electric  facihty  using  the 
sun  for  75%  of  its  generation  in  a 
calendar  year  would  receive  allowances 
based-  on-  75%  of  its  total  generation. 
This  option  also  permits  a  coal  plant 
using  20%  biomass  in  its  boiler  to 
receive  allowances  for  20%  of  the 
generation  from  that  plant. 

The  benefits  of  this  option  are  that  it 
reflects  actual  rehance  on  renewable 
resources  and  associated  emissions 
reductions,  thiis  reducing  the  risks  of  an 
over-allecatioa  or  spurious  allocation, 
of  potentially  scarce  allowances  in  the 


Reserve  to  any  one  applicant.  At  the 
same  time,  it  provides  an  incentive  to 
maximize  use  of  renewable  resources 
vis  a  vis  fossil  resources.  Although  this 
option  requires  EPA  to  collect  more 
detailed  information  on  annual  plant 
operations  (§  73.82(a)(9)  of  the 
regulations),  it  is  unlikely  to  pose  a 
problem,  either  technically  or 
administratively. 

(2)  Appropriate  biomass  categories. 
Biomass.  as  defined  by  the  Public  Utility 
Regulatory  Policies  Act  of  1978  would 
include  (1)  wood  and  wood  waste:  (2) 
herbaceous  crops  and  agricultural 
waste:  (3)  landfill  gas:  and  (4)  municipal 
solid  waste  (MSW).  EPA  proposes  to 
allow  (1),  (2),  (3).  and  (4)  be  considered 
as  biomass  resources  for  purposes  of  the 
Reserve. 

f.  Ownership  criteria.  Section 
404(f)(2)(B)(v)  of  the  Act  requires  that 
recipients  of  allowances  from  the 
Reserve  must  own  or  operate  at  least 
one  affected  unit  EPA  is  proposing  that 
partial  ownership  or  cooperative 
operation  agreements  pursuant  to  the 
guidelines  set  forth  under  "life-of-the- 
unit,  firm  power  contractual 
arrangement(s),"  as  defined  in  S  402(27) 
of  the  Act,  meet  the  eligibility 
requirements.  EPA  proposes  to  require 
that  the  applicant  hst  the  name  and 
Allowance  Tracking  System  number  of 
at  least  one  affected  unit  for  which  the 
applicant  is  listed  as  an  owner  or 
operator. 

g.  Demonstration  that  requirements 
have  been  met  Section  404(f)(2)(D)  of 
the  Act  requires  that  each  applicant 
demonstrate  that: 

(1)  It  is  paying  in  whole  or  in  part  for 
the  energy  conservation  measures 
deployed  or  the  renewable  energy 
generated; 

(2)  Avoided  emissions  are  quantified 
in  accordance  with  the  regulations 
promulgated  under  section  404(f)  of  the 
Act: 

(3)  It  has  implemented  a  least  cost 
plan: 

(4)  The  qualified  energy  conservation 
measures  or  renewable  energy  in 
question  are  consistent  with  the  least 
cost  plan: 

(5|  The  least  cost  plan  has  been 
approved  by  the  State  regulatory 
authority  or  another  entity  with  rate- 
making  authority; 

(6)  In  the  case  of  conservation 
measures,  the  state  rate-making 
authority  has  established  rates  that 
ensure  net  income  neutrality  as  certified 
by  DOE;  and 

(7)  It  owns  or  operates  at  least  one 
affected  unit. 

EPA  proposes  several  additional 
requirements  for  qualifying  applications. 
First.  EPA  proposes  to  require  the 


applicant  to  state  and  certify  the  amount 
of  money  spent  on  conservation  or 
renewable  energy  generation.  This 
information  is  being  required  simply  to 
substantiate  that  the  utility  has  met  the 
statutory  payment  requirement.  Second, 
quantification  of  avoided  emissions  wiH 
be  determined  by  the  following 
calculations,  as  prescribed  in  section 
4O4(0(2)(E)of  the  Act: 

For  Conpervalion:  |(kWh  saved)  '  (.004) 

divided  by  (2000]| 
For  Renewable  Energy: 

IlkWh  generated)  '  (.004)  divided  by  (20U0|| 
Where  .004  =  (.4  Ibs/mmBtu)  x  (10.000  Blu/ 

kWh)  and  2000  lbs  =  1  ton  =  1  alJowanrr 

These  calculations  reflect  a 
hypothetical  coal  plant  that  emits  .4 
pounds  of  sulfur  dioxide  per  million  Btu 
of  coal  burned.  Based  on  these 
calculations,  the  300.000  Conservation 
and  Renewable  Energy  Reserve 
allowances  wHl  be  allocated  to  reflect 
150,000  million  kWh  of  "saved"  or 
renewable  energy  generation. 

For  the  least  cost  plan  requirement. 
EPA  proposes  that  the  Stale  regulatory 
authority  or  entity  with  rate-making 
authority  certify  that  the  applicant  has. 
and  is  implementing,  a  least  cost  plan. 
EPA  believes  a  certification  is  sufficient 
demonstration  because  least  cost  plans 
undergo  public  review  and  comment. 

3.  Application  Prtjcedures 

The  Conservation  and  Renewable 
Energy  Reserve  is  structured  to 
encourage  utilities  and  their  regulators 
to  move  forward  with  least-cost 
planning  and  regulatory  reform.  Such 
actions  will  not  only  facilitate 
compliance  with  the  Act,  but  could  be 
critical  elements  in  economically  and 
environmentally  sound  utility  long-term 
planning  (House  Report  No.  490, 101st 
Cong..  2nd  sess..  at  675  (1990)). 

Although  the  Act  does  not  prescribe 
procedures  for  allocating  allowances 
from  the  Reserve  or  for  implementing 
the  program,  today's  proposal  includes 
specific  provisions  governing  the 
allocation  of  the  allowances,  first-come, 
first-served  rules,  procedures  for 
verifying  conservation  program 
effectiveness  and  renewable  energy 
generation,  and  certification  of  the 
application. 

a.  Application  and  allocation.  There 
are  a  variety  of  options  for  distributing 
allowances  from  the  Reserve  within  the 
guidelines  specified  in  the  Act.  Options 
considered  by  EPA  include: 

(1)  Reserving  allowances  for  later 
allocation  based  on  planned 
conservation  and/or  renewable  energy 
generation; 
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(2)  Allocating  allowances  based  on 
planned  conservation  and/or  renewable 
energy  generation;  and 

(3)  Allocating  allowances  only  after 
demonstration  of  achieved  conservation 
and/or  renewable  energy  generation. 

EPA  is  proposing  that  allowances  be 
awarded  annually  based  on  installed 
measures  or^renewable  generation  that 
occurred  durmgS^e  previous  calendar 
year.  Verification  is  to  be  provided  at 
the  time  of  application,  and  applications 
are  to  be  submitted  after  measures  have 
been  installed  and  verification  has  been 
made.  EPA  decided  that  reserving  or 
allocating  allowances  based  on  planned 
conservation  measures  or  renewable 
energy  generation  would  jeopardize  the 
integrity  of  the  Reserve.  Though  these 
methods  provide  some  certainty  of 
allowance  availability  for  utilities 
planning  to  implement  conservation 
measures  or  invest  in  renewable  energy 
generation,  they  make  the  Reserve 
vulnerable  to  the  possibility  of 
miscalculated  avoided  emissions  or 
conservation  measures  or  renewable 
energy  projects  never  being 
implemented.  As  a  result,  the  "true" 
number  of  allowances  in  the  Reserve 
would  not  be  certain,  which  could 
discourage  participation  in  this  program. 
Allocation  of  allowances  after  energy 
savings  have  been  verified  is  simple  and 
direct,  and  will  encourage  early  and 
aggressive  action  by  utilities  to 
implement  conservation  measures  or 
utilize  renewable  energy. 

EPA  is  proposing  that  applications  be 
submitted  to  the  Administrator 
beginning  on  January  1. 1993,  which  is 
one  year  following  the  beginning  of  the 
period  of  applicability.  Commenters 
have  suggested  that  EPA  delay  this  date 
by  a  few  months  to  allow  time  for  more 
accurate  verification  of  conservation 
savings.  They  argue  that  since  the 
allowances  from  the  Reserve  are 
allocated  on  a  first-come,  first-served 
basis,  there  will  be  pressure  to  send  in 
applications  to  the  Administrator  before 
complete  and  accurate  verification  of 
conservation  savings  can  be  fully 
assured.  EPA  believes,  however,  that  the 
likelihood  that  the  Administrator  would 
reject  deficient  applications  should 
minimize  this  problem.  EPA  requests 
specific  comments  on  the  annual  date  on 
which  applications  for  the  Reserve  may 
be  submitted. 

The  burden  of  expediting  the 
verification  process,  described  below, 
will  be  on  the  applicant  utility.  This 
means  that  applications  for  allowances 
from  the  Reserve  may  be  submitted 
annually  or  less  frequently  for  a  number 
of  years  for  retrospective  energy 
savings.  Allowances  will  not  be 
distributed  for  savings  to  be  realized  in 


future  years,  even  for  measures  already 
installed. 

EPA  examination  of  currently 
"eligible"  utilities— that  is.  those  with 
active  conservation  programs  and/or 
renewable  generation,  least  cost  plans, 
and  net  income  neutrality  for 
conservation  measures — indicates  that 
if  allowances  are  allocated  annually  on 
a  retrospective  basis  the  depletion  of  the 
Reserve  is  unlikely  until  at  least  a  few 
years  into  the  program.  Thus,  the 
recommended  option  extends  the 
incentive  effects  of  the  program  by 
allowing  several  years  during  which 
other  utilities  may  initiate  conservation 
and  renewable  energy  programs.  In 
addition,  under  the  proposal,  application 
and  verification  will  occur  at  the  same 
time,  thus  eliminating  the  risk  that  EPA 
will  be  forced  to  reallocate  already- 
allocated  allowances  whenever 
verification  reveals  that  previously 
approved  programs  have  not  been 
implemented  successfully. 

Commenters  have  indicated  that  these 
proposed  procedures  might  preclude  de 
facto  any  allowances  from  being 
awarded  to  renewable  energy 
generation,  since  longer  periods  of  time 
elapse  between  planning  and 
deployment  of  new  renewable  energy 
capacity.  To  prevent  this  outcome,  EPA 
is  proposing  that  the  Administrator 
review  the  allocations  from  the  Reserve 
when  240.000  allowances  have  been 
allocated.  If  at  that  time  either 
renewable  energy  generation  or 
conservation  projects  appear  to  be  in  a 
position  of  receiving  fewer  than  60.000 
allowances  before  the  Reserve  is 
depleted,  an  amount  equal  to  60,000 
allowances  less  any  allowances  already 
allocated  for  either  renewable  energy  or 
conservation  will  be  placed  in  a 
subaccount  in  the  Resen'e  and  allocated 
only  for  conservation  or  renewable 
energy  projects,  depending  on  which 
type  has  not  yet  received  60.000 
allowances. 

The  proposed  60.000  allowance 
subaccount  for  renewable  energy  is 
consistent  with  the  CAAA  legislative 
history  that  tried  to  encourage 
development  of  renewable  energy 
projects.  The  Senate  version  of  the 
Amendments  included  a  provision  for  a 
Renewable  Energy  Reserve,  not 
dissimilar  from  the  renewable  energy 
component  of  the  program  ultimately 
incorporated  in  the  Act.  Specific 
rationale  for  a  renewable  energy 
program  was  provided  by  Senator 
Wyche  Fowler  during  the  Senate  debate 
on  the  Amendments. 

*  *  •  As  we  deliberate  on  how  to  get  the 
cleanest  air  in  the  most  cost-effective 
manner,  we  must  not  overlook  the  potential 
of  conservation  and  renewable  energy 


technologies  that  are  inherently  clean. 
Renewable  energy  sources  such  as  solar, 
wind,  and  geothermal  are  emissions  free. 
This  amendment  will  bring  these  and  other 
renewable  sources  on  line  to  lay  a  foundation 
for  better  air  quality  *   '  * 
(Senator  Wyche  Fowler.  Congressional 
Record— Senate.  S  3777,  April  3. 1990.) 

EPA  determined  that  60.000 
allowances  was  an  appropriate  number 
to  "guarantee"  for  renewable  energy 
generation.  EPA  examined  the  potential 
for  different  renewable  resources  to  be 
on-line  during  the  eight  years  of  Reserve 
operation  and  concluded  that  a  60.000- 
allowance  "fioor"  would  be  adequate  to 
assure  "later-starting"  renewable  energy 
projects  participation  in  the  Reserve 
program. 

Finally,  EPA  proposes  to  limit  the 
total  number  of  allowances  that  may  be 
allocated  in  connection  with  any  one  of 
the  four  categories  of  renewable 
resources — biomass,  solar,  geothermal, 
and  wind — to  no  more  than  10%  of  the 
Reserve,  or  30,000  allowances.  This 
reflects  EPA's  concern  that  biomass. 
which,  in  the  aggregate,  represents  more 
than  90%  of  the  combustible  MSW 
stream,  could  absorb  a  disproportionate 
share  of  the  Reserve. 

EPA  estimates  that  waste-to-energy 
generation  alone  could  consume  in 
excess  of  100,000  allowances  from  the 
Reserve.  The  number  and  geographical 
diversity  of  wasle-to-energy  facilities  in 
operation,  or  commissioned  to  operate 
in  the  near  future,  suggests  that,  relative 
to  other  sources  of  renewable  energy 
generation.  MSW  is  a  renewable 
resource  already  being  substantially 
exploited.  The  widespread  and  growing 
utilization  of  these  facilities  appears  to 
reflect  strict  regulation,  under  the 
Resource  Conservation  and  Recovery 
Act,  of  sanitary  landfills,  which,  in  turn, 
favors  the  MSW-incineration 
alternative.  In  addition,  waste-to-energy 
facilities,  by  definition,  provide  a  major 
function — waste  disposal — beyond  the 
production  of  energy  that  other 
renewable  energy  resources  do  not.  In 
view  of  the  incentive-creating  function 
of  the  Reserve.  EPA  concluded  that  it 
would  be  inappropriate  to  devote  up  to 
one-third  of  the  Reserve  to  a  technology 
already  in  widespread  and  increasing 
use. 

At  the  same  time,  however,  a 
significant  component  of  the 
combustible  MSW  stream  is  biomass. 
Accordingly,  EPA  does  not  believe  a 
complete  exclusion  of  these  resources  to 
be  justifiable,  particularly  in  view  of  the 
proposed  limit  on  allocations  for 
electrical  generation  from  any  one 
category.  * 
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technologies  that  are  inherently  clean. 
Renewable  energy  sources  such  as  solar, 
wind,  and  geothermal  are  emissions  free. 
This  amendment  will  bring  these  and  other 
renewable  sources  on  line  to  lay  a  foundation 
for  better  air  quality  *   '   * 
(Senator  Wyche  Fowler.  Congressional 
Record— Senate.  S  3777,  April  3. 1990.) 

EPA  determined  that  60,000 
allowances  was  an  appropriate  number 
to  "guarantee"  for  renewable  energy 
generation.  EPA  examined  the  potential 
for  different  renewable  resources  to  be 
on-line  during  the  eight  years  of  Reserve 
operation  and  concluded  that  a  60.000- 
ailowance  "floor"  would  be  adequate  to 
assure  "later-starting"  renewable  energy 
projects  participation  in  the  Reserve 
program. 

Finally.  EPA  proposes  to  limit  the 
total  number  of  allowances  that  may  be 
allocated  in  connection  with  any  one  of 
the  four  categories  of  renewable 
resources — biomass,  solar,  geothermal. 
and  wind — to  no  more  than  10%  of  the 
Reserve,  or  30.000  allowances.  This 
reflects  EPA's  concern  that  biomass, 
which,  in  the  aggregate,  represents  more 
than  90%  of  the  combustible  MSW 
stream,  could  absorb  a  disproportionate 
share  of  the  Reserve. 

EPA  estimates  that  waste-to-energy 
generation  alone  could  consume  in 
excess  of  100.000  allowances  from  the 
Reserve.  The  number  and  geographical 
diversity  of  wasle-to-energy  facilities  in 
operation,  or  commissioned  to  operate 
in  the  near  future,  suggests  that,  relative 
to  other  sources  of  renewable  energy 
generation,  MSW  is  a  renewable 
resource  already  being  substantially 
exploited.  The  widespread  and  growing 
utilization  of  these  facilities  appears  to 
reflect  strict  regulation,  under  the 
Resource  Conservation  and  Recovery 
Act,  of  sanitary  landfdls,  which,  in  turn 
favors  the  MSW-incineration 
alternative.  In  addition,  waste-to-energy 
facilities,  by  definition,  provide  a  major 
function — waste  disposal — beyond  the 
production  of  energy  that  other 
renewable  energy  resources  do  not.  In 
view  of  the  incentive-creating  function 
of  the  Reserve,  EPA  concluded  that  it 
would  be  inappropriate  to  devote  up  to 
one-third  of  the  Reserve  to  a  technology 
already  in  widespread  and  increasing 
use. 

At  the  same  time,  however,  a 
significant  component  of  the 
combustible  MSW  stream  is  biomass. 
Accordingly,  EPA  does  not  believe  a 
complete  exclusion  of  these  resources  to 
be  justifiable,  particularly  in  view  of  the 
proposed  limit  on  allocations  for 
electrical  generation  from  any  one 
category.  v 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 63061 


The  30.000-allowance  limit  in 
conjunction  with  the  60,(X)0-allowance 
minimum  discussed  above,  ensures  that 
at  least  30.000  allowances  will  be 
available  for  renewable  resources 
currently  utilized  less  than  MSW  in 
waste-to-energy  facilities. 

b.  First-come,  first-serx'ed.  To 
implement  the  Act's  requirement  that 
allowances  be  allocated  on  a  "first- 
come,  first-served  basis."  EPA  proposes 
to  determine  the  order  in  which 
applications  are  received  by  their  date 
and  time  stamp.  EPA  believes  that  all 
applications  to  this  program  will  not  be 
submitted  concurrently.  Instead  they  are 
likely  to  be  submitted  gradually  as 
applications  are  completed.  As  a  result, 
a  more  complicated  queuing  system  is 
unnecessary. 

EPA  proposes  to  conditionally 
approve  applications  and  designate 
allowances  from  the  Reserve  pending 
DOE  certification  of  net  income 
neutrality.  Final  approval  will  be 
granted  upon  notification  of  certification 
by  DOE.  In  the  event  that  the  number  of 
allowances  remaining  is  smaller  than 
the  amount  for  which  a  qualifying 
applicant  has  applied,  the  applicant  will 
receive  the  number  of  allowances 
remaining  in  the  Reserve. 

For  the  certification  of  net  income 
neutrality  by  DOE,  the  Secretary  of  DOE 
will  also  process  and  certify  Supplement 
A  of  the  application  according  to  the 
order,  by  date  and  time,  in  which  it  is 
received  from  either  the  applicant,  or  by 
the  Administrator  in  the  case  of 
Supplement  A  submitted  to  the  EPA  and 
then  forwarded  to  the  Secretary. 

c.  Verification.  The  Act  requires  the 
utility  to  quantify  its  estimates  of 
avoided  emissions  according  to 
regulations  promulgated  by  the 
Administrator  (§  404(f)(2)(B)(ii)).  Given 
the  complexity  and  multitude  of 
verification  methods  in  quantification  of 
energy  conser\'ation  savings  and  the 
degree  to  which  State  regulators  are, 
and  will  continue  to  be,  involved  in 
conservation  program  evaluation,  the 
guidelines  must  be  flexible  enough  to 
allow  State  innovation,  but  rigorous 
enough  to  provide  EPA  with  the  tools 
necessary  to  ensure  that  the  Reserve  is 
allocated  appropriately,  particularly  in 
cases  of  non-State-regulated  utilities  in 
which  verification  responsibility  falls 
directly  to  EPA. 

Quantifying  emissions  avoided  from 
renewable  energy  generation  is  not 
nearly  as  difficult  as  verifying 
conservation  savings,  given  the  formula 
specified  in  the  Act  (Kwh  *  .004  divided 
by  2000).  Utility  record-keeping  will 
provide  EPA  with  the  necessary 
renewable  generation  figures  to  verify 


that  avoided  emissions  are  calculated 
correctly. 

(1)  State/utility  experience  with 
estimating  conservation  savings.  During 
the  past  decade  a  number  of  utilities 
have  gained  experience  in  demand  side 
program  implementation.  Nonetheless, 
evaluation  of  program  effectiveness 
remains  imprecise.  Because  many 
factors  affect  energy  consumption — 
weather,  economic  conditions, 
household  size  and  age  of  occupants, 
age  of  appliances,  etc. — it  is  difficult  to 
isolate  energy  saved  as  a  result  of 
conser\'ation  efforts. 

(2)  Recommended  guidelines.  In  view 
of  State  experience  of  conser\ation 
program  evaluation,  EPA  proposes  to 
defer  to  State  regulators  for 
conservation  verification  in  cases  where 
the  State  has  regulatory  oversight. 
Regulatory  scrutiny  in  these  cases  is 
likely  to  be  fairly  rigorous  as 
necessitated  by  net  income  neutrality 
ratemaking  structures,  which  are  also 
required  for  qualification.  In  cases  of 
non-State-regulated  utilities,  EPA  will 
require  the  use  of  its  conservation 
verification  protocol  (described  below), 
which  will  be  published  at  a  later  date. 

(3)  EPA  conservation  verification 
protocol.  The  EPA  Conservation 
Verification  Protocol  will  likely  include, 
standard  methodologies  and  procedures 
for  use  by  applying  utilities  and/or  their 
independent  contractors  in  developing 
estimates  of  energy  saved  as  a  result  of 
implemented  conservation  programs. 
The  Protocol  is  currently  under 
development  and  will  be  published  for 
public  comment  under  a  separate 
Federal  Register  notification. 

d.  Application  submittal.  Applications 
for  allowances  from  the  Reserve  must  be 
signed  by  a  "certifying  official"  (as 
defined  in  section  73.3  of  the 
regulations)  of  the  utility.  Subject  to 
application  approval  and  allowance 
availability,  the  utility  will  be  allocated 
allowances  from  the  Reser\'e.  If  the 
utility  does  not  have  an  account  in  the 
Allowance  Tracking  System,  the  utility 
must  complete  and  send  to  EPA  a  New 
Account/New  Authorized  Account 
Representative  Form  either  with  the 
Reserve  Application  or  after  the 
application  has  been  approved.  The 
application  may,  but  is  not  required  to, 
be  submitted  by  a  "designated 
representative"  as  specified  in  Subpart 
B  of  part  72,  because  the  Reserve 
allowances  are  being  allocated  to  utility 
systems  for  conservation  or  renewable 
energy  and  not  to  individual  units. 
However,  the  recipient  of  the  Reserv'e 
allowances  may  transfer  the  allowances 
to  a  unit  account  if  he  or  she  desires. 

e.  Certification.  All  applications  must 
be  certified  by  the  certifying  official  as 


to  the  truth  and  correctness  of  the 
information  submitted  to  EPA.  The  Act 
requires  that  utilities  regulated  by  State 
regulatory  authorities  must  submit  their 
applications  to  their  State  regulator}' 
authority  for  review  of  accuracy  and 
compliance  with  the  requirements  of  the 
Act  and  the  regulations  as  proposed 
herein.  EPA  proposes  to  require,  in  the 
application,  a  signed  certification  by  a 
State  regulatory  authority  that  this 
review  was  completed. 

VI.  Continuous  Emission  Monitoring 
Regulation 

A.  Rule  Background  and  Summary 

1.  Applicability 

Pursuant  to  section  412  of  the  Clean 
Air  Act  Amendments  of  1990  (the  Act), 
proposed  part  75  of  the  Acid  Rain 
program  applies  to  existing  affected 
units,  to  each  unit  that  elects  to  become 
an  affected  unit,  and  to  each  new  utility 
unit  upon  commencement  of  its 
operation.  Emission  monitoring 
equipment  required  by  the  proposed  rule 
would  be  installed,  operational,  and 
certified  by  November  15, 1993,  for 
Phase  I  affected  units;  by  January  1, 
1995.  for  existing  Phase  II  affected  units: 
and  upon  commencement  of  operation 
for  new  units.  An  affected  unit  that 
formally  commits  to  retirement  before 
December  31, 1994.  would  be  exempt 
from  the  requirements  of  the  proposed 
rule. 

2.  Purpose  of  the  Continuous  Emission 
Monitoring  Program 

Continuous  emission  monitoring 
systems  (CEMS)  are  indispensable  to 
the  successful  implementation  of  the 
Acid  Raiii  program  because  of  two 
unique  characteristics  that  distinguish 
this  program  from  traditional  emission 
limitation  programs.  First,  the 
compliance  flexibility  provided  by  the 
allowance  trading  provisions  of  the 
sulfur  dioxide  (SOj)  control  program 
mandates  complete  and  accurate 
reporting  of  emissions  data  by  the 
affected  units.  Second,  the  Act 
expresses  the  program's  emission  goals 
in  terms  of  absolute  tons  of  SO:  and 
nitrogen  oxides  (NO,).  (Traditionally, 
such  goals  have  been  expressed  in  terms 
of  pollutant  mass  emission  rates  relative 
to  the  heat  input  of  the  fuel  which,  for 
utilities,  have  been  in  pounds  of 
pollutant  per  million  British  thermal 
units  (Ibs/mmBtu).) 

The  CEMS  program  proposed  in 
today's  rule  is  essential  to  the  proper 
functioning  of  the  allowance  trading 
provisions  of  the  Acid  Rain  program 
because  the  Act  uses  the  newly  created 
"commodities"  of  allowances  as  proxies 
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for  emissions  in  the  trading.  As  noted 
previously,  allowances  may  be  freely 
bought  and  sold,  and  EPA  will  compare 
each  unit's  allowances  held  against  the 
unit's  SOi  emissions  reported  for  each 
year.  Therefore,  if  continuous  emission 
monitoring  fails  to  provide  an  accurate, 
timely,  impartial,  and  comprehensive 
estimate  of  SOi  emissions,  the  value  of 
allowances  will  be  unstable  and 
uncertain,  and  the  confidence  of  market 
participants  in  the  trading  program  will 
be  undermined. 

EPA's  review  of  other  markets, 
including  environmental  emission 
trading  markets,  reinforces  this 
'  onclusion.  The  U.S.  General 
Accounting  Office's  1986  Study  of  EPA's 
regulations  for  Lead  Rights  Banking 
noted  that  the  self-reported,  but 
unverified  and  uncertified,  data  on  lead 
emissions  from  refineries  produced 
numerous  inaccuracies,  which  resulted 
in  possible  overstatements  of  both  the 
emission  reductions  and  the  number  of 
lead  rights  that  were  created.**  A 
similar  outcome  for  the  Acid  Rain 
program  would  frustrate  the  emission 
reduction  goals  of  the  Act  and 
undermine  the  value  of  emission  control 
investments. 

Numerous  other  markets  reviewed  by 
the  Agency,  including  various  stock 
markets,  futures  exchanges,  and 
commodity  markets,  illustrate  that  there 
is  a  fundamental,  essential  feature  to 
smoothly  operating  markets:  A  method 
for  certifying  the  existence  and  quantity 
of  the  commodity  to  be  traded.**  Most 
often,  certification  of  the  commodities 
are  made  by  independent  institutions 
whose  integrity  and  reputation  are  such 
that  their  certification  is  trusted.  The 
CEMS  program  proposed  today 
incorporates  that  feature  by  requiring 
the  regular  reporting  of  emission  data 
certified  to  be  accurate.  Additionally, 
regular  verification  and  certification  of 
the  accuracy  of  the  CEMS  data  by 
sources  is  reinforced  by  EPA's 
independent  audit  authority. 

Title  IV  of  the  Act  makes  clear  that  its 
purpose  is  to  "reduce  the  adverse  effects 
of  acid  deposition  through  reductions  in 
annual  emissions  of  sulfur  dioxide  of  ten 
million  tons  from  1980  emission  levels, 
and,  in  combination  with  other 
provisions  of  this  Act,  of  nitrogen  oxides 
emissions  of  approximately  two  million 


•■•  Report  to  ihe  Chairman.  Subcommittee  on 
Oversight  and  Investigationa.  Committee  on  Rnergy 
and  Commerce.  IHouse  of  Rppr??8entativeg.  "Vehicle 
Emissions:  EPA  Program  to  Assist  Leaded-Gasobne 
Producer*  Needs  Pronpt  Improvement,"  GAO/ 
RCED-86-ia2. 

*'  "Fostering  a  Spot  Market  for  /Vllowances: 
Institutional  Parallels  In  Other  Markets,"  A. 
McCartUnd.  draf)  discsiMion  pap«r  prepared  for 
US.  EPA.  19SI. 


tons  from  1980  emission  levels  •  •  *  ." 
(Section  401(b)).  In  addition,  section 
403(a)(1)  requires  that  in  Phase  II  of  the 
program  the  Administrator  "shall  not 
allocate  annual  allowances  to  emit 
sulfur  dioxide  pursuant  to  section  405  in 
such  an  amount  as  would  result  in  total 
annual  emissions  of  sulfur  dioxide  from 
utility  units  in  excess  of  8.90  million  tons 
*  *  *  ."  EPA  believes  that  a 
comprehensive  monitoring  program,  as 
mandated  in  section  412  of  the  Act,  is 
fundamental  to  ensuring  that  the  acid 
deposition  precursor  emission  reduction 
goals  of  the  Act  are,  in  fact,  achieved. 

3.  Statutory  Authority 

The  primary  statutory  authority  for 
the  regulations  proposed  in  part  75  is 
contained  in  section  412  of  the  Act, 
which  requires  the  installation  and 
operation  of  a  continuous  emission 
monitoring  system  (CEMS)  on  eath 
affected  unit  and  the  quality  assurance 
of  data  for  SQs,  NO,,  opacity,  and 
volumetric  flow.  In  addition,  section  821 
of  the  Act  requires  all  affected  units  in 
the  Acid  Rain  program  to  monitor 
carbon  dioxide  (COz)  emissions. 

Section  402(7)  of  title  IV  of  the  Act 

defines  a  CEMS  as the  equipment 

as  required  by  section  412,  used  to 
sample,  analyze,  measure,  and  provide 
on  a  continuous  basis  a  permanent 
record  of  emissions  and  flow  (expressed 
in  pounds  per  million  British  thermal 
units  (Ibs/mmBtu),  pounds  per  hour 
(Ibs/hr)  or  such  other  form  as  the 
Administrator  may  prescribe  by 
regulations  under  section  412)". 

Section  412(d)  requires  that  if  data 
from  the  CEMS  or  from  an  alternative 
monitoring  system  approved  by  the 
Administrator  (equivalent  to  a  CEMS) 
are  not  available  for  a  unit  during  any 
period  of  a  calendar  year  and.  as 
provided  in  section  412(d),  "the  owner  or 
operator  cannot  provide  information, 
satisfactory  to  the  Administrator,  on 
emissions  during  that  period,  the 
Administrator  shall  deem  the  unit  to  be 
operating  in  an  uncontrolled  manner 
*  *  *  ."  The  subsection  also  requires 
EPA  to  prescribe  a  means  in  the  Acid 
Rain  CEMS  regulations  for  calculating 
emissions  during  missing  data  periods. 

In  accordance  with  section  412(a), 
EPA  must  promulgate  the  specifications 
and  quality  assurance  requirements  for 
CEMS,  recordkeeping  and  reporting 
requirements,  and  criteria  for  approval 
of  alternative  monitoring  systems  not 
later  than  eighteen  months  after 
enactment  (i.e.,  by  May  15, 1992).  An 
alternative  system  must  be 
"demonstrated  as  providing  information 
with  the  same  precision,  reliability, 
accessibility,  and  timeliness  as  that 


provided  by  CEMS  *  *  *  .  Such 
regulations  may  include  limitations  on 
the  use  of  alternative  compliance 
methods  by  units  equipped  with  an 
alternative  monitoring  system  as  may  be 
necessary  to  preserve  the  orderly 
functioning  of  the  allowance  system, 
and  which  will  ensure  the  emissions 
reductions  contemplated  by  this  title." 
Section  821  of  the  Act  provides  that 
all  affected  sources  subject  to  title  IV  *• 
also  be  required  to  monitor  COi 
emissions  according  to  the  same 
timetable  as  in  section  412  (b)  and  (•:). 
and  report  the  data  to  the  Administrator. 
These  provisions  are  to  be  applied  in  the 
same  manner  and  extent  as  the 
requirements  for  emission  monitoring 
data  reporting  under  section  41 2.  There 
is  no  explicit  requirement  in  section  821, 
however,  to  use  CEMS  to  monitor  COi 
emissions.  Using  the  reported  data,  the 
Agency  is  required  to  compute  each 
affected  unit's  aggregate  annual  total 
CO2  emissions,  compile  these  data  into 
a  computerized  database,  and  make  the 
aggregate  annual  COi  emissions  data 
available  to  the  public. 

4.  Summary  of  Today's  Proposed  Rule 

Under  the  proposed  rule,  the  owner(s) 
and  operator(s)  of  an  affected  unit  (or 
units)  would  be  required  to  install  and 
operate  a  CEMS  on  each  affected  unit 
unless  otherwise  specified  in  the 
regulation.  The  CEMS  is  defined  as 
including  the  following  components:  (1) 
An  SO2  pollutant  concentration  monitor, 
(2)  a  NO,  pollutant  concentration 
monitor,  (3)  a  volumetric  flow  monitor, 
(4)  an  opacity  monitor,  (5)  a  diluent  gas 
monitor,  and  (6)  a  data  acquisition  and 
handling  system  (usually  computer- 
based)  for  recording  and  performing 
calculations  with  the  data. 

Table  1,  CEMS  Components  Required 
in  Proposed  Acid  Rain  program 
Monitoring  Regulation,  arrays  the 
components  of  a  CEMS  that  would  be 
required  for  the  monitoring  of  each 
specific  pollutant  parameter  {i.e..  SO2, 
NO,,  volumetric  fiow,  diluent  gas,  and 
opacity).  The  CEMS  components  that 
would  be  used  for  COj  are  also  listed, 
although,  as  mentioned  previously,  the 
Act  does  not  mandate  the  continuous 
emission  monitoring  of  COi.  In  all  cases, 
a  data  acquisition  and  handling  system 
is  necessary  to  record,  perform 
calculations  on,  and  report  the  emission 
data.  Table  1  also  lists  the  units  of 
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provided  by  CEMS  *  *  *  .  Such 
regulations  may  include  limitations  on 
the  use  of  alternative  compliance 
methods  by  units  equipped  with  an 
alternative  monitoring  system  as  may  b»> 
necessary  to  preserve  the  orderly 
functioning  of  the  allowance  system, 
and  which  will  ensure  the  emissions 
reductions  contemplated  by  this  title."    - 

Section  821  of  the  Act  provid*^  that 
all  affected  sources  subject  to  title  IV  '* 
also  be  required  to  monitor  CX3i 
emissions  according  to  the  same 
timetable  as  in  section  412  (b)  and  (n). 
and  report  the  data  to  the  Administrator. 
These  provisions  are  to  be  applied  in  Ihp 
same  manner  and  extent  as  the 
requirements  for  emission  monitoring 
data  reporting  under  section  412.  There 
is  no  explicit  requirement  in  section  821. 
however,  to  use  CEMS  to  monitor  COi 
emissions.  Using  the  reported  data,  the 
Agency  is  required  to  compute  each 
affected  unit's  aggregate  annual  total 
CO2  emissions,  compile  these  data  into 
a  computerized  database,  and  make  the 
aggregate  annual  COt  emissions  data 
available  to  the  public. 

4.  Summary  of  Today's  Proposed  Rule 

Under  the  proposed  rule,  the  owner(s) 
and  operator(8)  of  an  affected  unit  (or 
units)  would  be  required  to  install  and 
operate  a  CEMS  on  each  affected  unit 
unless  otherwise  specified  in  the 
regulation.  The  CEMS  is  defined  as 
including  the  following  components:  (1) 
An  S02  pollutant  concentration  monitor, 
(2)  a  NO,  pollutant  concentration 
monitor,  (3)  a  volumetric  flow  monitor, 
(4)  an  opacity  monitor,  (5)  a  diluent  gas 
monitor,  and  (6)  a  data  acquisition  and 
handling  system  (usually  computer- 
based)  for  recording  and  performing 
calculations  with  the  data. 

Table  1,  CEMS  Components  Required 
in  Proposed  Acid  Rain  program 
Monitoring  Regulation,  arrays  the 
components  of  a  CEMS  that  would  b« 
required  for  the  monitoring  of  each 
specific  pollutant  parameter  (i.e.,  SO2, 
NO,,  volumetric  flow,  diluent  gas,  and 
opacity).  The  CEMS  components  that 
would  be  used  for  COj  are  also  listed, 
although,  as  mentioned  previously,  the 
Act  does  not  mandate  the  continuous 
emission  monitoring  of  COi.  In  all  cases, 
a  data  acquisition  and  handling  system 
is  necessary  to  record,  perform 
calculations  on,  and  report  the  emission 
data.  Table  1  also  lists  the  units  of 
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measure  proposed  for  each  pollutant 
parameter. 

Table  1.— CEMS  Components  Required  in  Proposed  Acid  Ra»n  Monitoring  Regulation 


Aod  rain  monitorirtg  reqinrement  (units 

Required  CEMS  monitonng  component 

required) 

SO. 

NO. 

Row 

Opacity 

OihjemgM 

Data  handling 

SOj  (Ibs/hr) .„ 

vat _... 

y« 

wes _ 

— — — -•• 

yea 

vet. 

NO,  (tt)s/menetu)'             .„ 

y«. — "•• 

vea. 

Opacity  (%) „.       

vet 

vaa. 

CXDj  (Ib8/day)« „.  .  .     .._ 

yet 

vaa. 

■  Heat  input  in  mmetu/hr  is  also  required 

*  Alternative  mettiods  may  be  uted  to  monitor  002. 


Measurements  of  SO2  concentration 
would  be  combined  with  measurements 
of  volumetric  gas  flow  (exhausting  from 
the  unit  or  emitted  as  a  byproduct  of  an 
industrial  process)  to  obtain  estimates  of 
SO2  mass  emissions  per  unit  time  (in 
Ibs/hr),  as  required  by  the  Act.  Flow 
monitors  always  measure  gas  flow  rate 
on  an  actual  or  "wet"  basis.  Some  SO2 
pollutant  concentration  monitors, 
however,  measure  SO2  concentration  on 
a  "dry"  basis  (meaning  that  the  moisture 
of  the  gas  has  been  removed).  The 
measurements  used  to  calculate  SO2 
emissions  in  Ibs/hr  would  be  on  the 
same  moisture  basis.  Accordingly,  units 
that  employ  "dry"  SO2  pollutant 
concentration  monitors  would  correct 
their  gas  flow  rate  measurements  for 
moisture.  Under  the  proposed  rule,  EPA 
would  allow  sources  to  use  a  variety  of 
moisture  determination  methods, 
including  standard  saturation/ 
temperature  tables  and  continuous 
moisture  monitors,  provided  the 
corrected  flow  rate  measurements 
satisfy  the  performance  standards  for 
monitor  certification. 

Similarly,  measurements  of  NO, 
concentration  would  be  combined  with 
measurements  of  a  diluent  gas,  either 
oxygen  (Oz)  or  CO2,  exhausting  from  the 
unit  to  obtain  the  estimates  of  the  NO, 
emission  rate  relative  to  the  heat  input 
of  the  fuel  (in  Ibs/mmBtu).  Accordingly, 
the  proposed  rule  would  define  a  NO, 
CEMS  as  the  combination  of  a  NO, 
pollutant  concentration  monitor  and  a 
diluent  gas  monitor. 

The  proposed  rule  requires  a 
continuous  opacity  monitoring  system 
(COMS)  to  monitor  the  obscuration 
caused  by  particulate  matter  in  the  gas 
emission  stream.  Gas-fired  units 
combusting  no  less  than  90  percent 
natural  gas  with  oil  as  the  back-up  fuel 
would  be  exempted  from  this  opacity 
monitoring  requirement,  since  these 
units  individually,  and  as  a  group,  emit 
very  little  particulate  matter. 

The  proposed  rule  also  exempts  units 
employing  a  flue-gas  desulfurization 


(FGD)  system  from  the  opacity 
monitoring  requirement.  Most  units 
affected  by  the  Acid  Rain  program  are 
already  required  by  other  regulations  to 
install  and  utilize  a  COMS:  the 
exemption  proposed  here  would  not 
exempt  these  units  from  such 
requirements.  Data  from  all  COMS  shall 
be  sent  to  the  applicable  permitting 
agency. 

Units  that  monitor  CO:  continuously 
would  need  a  COj  diluent  monitor  plus  a 
flow  monitor  to  estimate  CO:  emissions 
which  are  to  be  aggregated  into  daily 
totals  for  reporting.  The  proposed  rule 
would  not  require  luiits  to  continuously 
monitor  CO2  emissions.  Units  that 
generate  COi  emissions  only  by 
combustion  would  be  allowed  to 
calculate,  using  specified  methods  and 
procedures.  COz  mass  emissions  (in  lbs/ 
day)  based  on  the  measured  carbon 
content  of  the  fuel  and  the  amount  of 
fuel  combusted.  Units  that  also  generate 
CO2  emissions  by  means  other  than  fuel 
combustion — for  example,  by  flue-gas 
desulfurization  (FGD)  using  wet 
limestone  scrubbing — would  be  required 
either  to  monitor  emissions  or  to 
calculate  the  total  amount  of  COi 
generated  by  combustion  and  by  the 
FGD  process  using  procedures  in 
appendix  E  of  the  proposed  rule. 

Under  the  proposed  rule,  each  monitor 
in  the  CEMS  and  the  system  as  a  whole 
would  be  required  to  be  installed,  and 
its  performance  verified  and  certified  by 
the  Administrator,  before  it  can  be  used 
in  the  Acid  Rain  program. 

The  following  performance 
certification  tests  would  be  required  for 
continuous  emission  monitoring 
systems:  (1)  A  calibration  error  test  for 
each  pollutant  concentration  monitor, 
diluent  gas  monitor,  and  those  fiow 
monitors  for  which  an  approved  test  has 
been  developed;  (2)  an  electronic 
stability  test  for  each  flow  monitor  that 
does  not  conduct  a  daily  calibration 
error  test:  (3)  relative  accuracy  and  bias 
tests  for  the  SO:  pollutant  concentration 
monitor,  the  flow  monitor,  and  the  NO, 


emission  monitoring  system:  (4)  a  cycle 
response  time  test  for  the  SO:  pollutant 
concentration  monitor  and  the  NO, 
emission  monitoring  system:  and  (5)  an 
orientation  sensitivity  test  and  an 
interference  test  for  differential  pressure 
flow  monitors  only.  No  later  than 
ianuary  1,  2000,  relative  accuracy  and 
bias  tests  would  be  added  for  the 
combined  SOz/fiow  emission  monitoring 
system  (pollutant  concentration  monitor 
and  flow  monitor).  For  continuous 
opacity  monitoring  systems, 
performance  certification  tests  for 
calibration  error,  response  time,  zero 
drift,  and  calibration  drift  would  be 
conducted  according  to  the  requirements 
in  40  CFR  part  60.  appendix  B. 

To  certify  a  CEMS,  the  designated 
representative  for  the  owners)  and 
operator(s)  of  an  affected  unit  would 
submit  a  request  to  the  Administrator, 
who  would  issue  a  notice  approving  or 
disapproving  the  request.  Such  requests 
would  include  the  following  information: 
unit  identification  (including  type  of 
monitoring,  emission  control,  and  back- 
up monitoring  systems,  if  any),  stack 
diameter  and  height,  the  date  and 
results  of  each  performance  certification 
test,  supporting  documentation  to 
substantiate  the  test  results,  and 
documentation  to  verify  that  the 
computerized  data  acquisition  and 
handling  system  properly  calculates  and 
converts  the  recorded  emission  data. 

If  the  proposed  system  is  disapproved, 
the  owner(8)  and  operator(s)  would  need 
to  make  revisions  in  the  equipment, 
procedures  or  methods  as  applicable, 
and  resubmit  a  request  for  certification. 

For  each  system,  the  proposed  rule 
requires  the  development  and 
implementation  of  a  written  quality 
assurance/quality  control  plan,  which 
would  be  submitted  with  the  affected 
unit's  Acid  Rain  permit  application. 
Daily  performance  checks  of  the 
monitoring  equipment,  including  gas 
calibration  error  tests  and  visual  and 
electronic  inspections,  would  be 
required  to  be  included  in  the  plan  by 
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the  proposed  rule.  Daily  calibration 
error  tests  for  flow  monitors  are  not 
required.*'  but  the  rule  would  enable 
sources  to  reduce  the  frequency  of 
required  relative  accuracy  testing  for 
flow  monitors  by  conducting  daily 
calibration  error  tests.  Flow  monitors 
that  do  not  conduct  calibration  error 
tests  would  instead  conduct  daily 
electronic  stability  tests.  In  addition  to 
these  daily  tests,  periodic  relative 
accuracy  test  audits  and  bias  tests 
would  be  required  for  the  SOi  pollutant 
concentration  monitor,  the  flow  monitor, 
and  the  NO,  emission  monitoring 
system.  A  three-point  calibration  error 
test  would  also  be  required  quarterly  for 
all  pollutant  concentration  and  diluent 
monitors. 

The  mathematical  construction  of  the 
relative  accuracy  statistic  makes  it  more 
difficult  for  pollutant  concentration 
monitors  and  emission  monitoring 
systems  on  low-emitting  units  to  pass 
these  tests.  Therefore,  the  proposed  rule 
provides  an  optional  (less  stringent] 
alternative  for  units  emitting  less  than 
250  parts-per-million.  by  volume  (ppmv) 

SQ.. 

No  alternative  monitoring  system  is 
proposed  in  today's  regulation  as  a 
preapproved  system  equivalent  to  a 
CEMS  on  the  required  statutory  criteria 
of  precision,  reliability,  accessibility, 
and  timeliness.  However,  EPA  is 
proposing  an  exception  to  the  SOi 
continuous  emission  monitoring 
requirements  for  oil-fired  and  gas-fired 
units  due  to  the  relative  homogeneity  of 
the  sulfur  content  distribution  in  these 
fuels,  the  close  approximation  to  CEMS 
goals  achievable  by  the  available 
monitoring  methods  for  these  fuels,  and 
the  minimal  impact  of  SO2  emissions 
from  units  in  these  categories.  These 
units  would  be  required  to  use 
prescribed  methods  of  in-line  oil  flow 
metering  and  oil  sampling  and  analysis 
for  sulfur  content  in  order  to  estimate 
pounds  of  SOi  emitted  per  hour  when  oil 
is  being  combusted.  The  prescribed 
excepted  monitoring  methods  for  SO2 
emissions  closely  approximate  the 
performance  of  a  CEMS.  These  units  are 
not,  hovvever.  exempted  from  the  NO, 
continuous  emission  monitoring 
requirements  under  part  75. 

In  order  to  receive  approval  to  use  an 
a'temative  monitoring  system  in  lieu  of 
a  CEMS  or  a  component  of  a  CEMS  (e.g., 
SO2  pollutant  concentration  monitor  or 
flow  monitor),  the  affected  unit  would 
be  required  to  submit  statistical 
evidence  and  other  data  demonstrating 
that  the  proposed  alternative  would 


"  Except  for  ultrasonic  monitors,  which  are 
required  lo  perfonn  a  daily  zero-and-span  check. 
This  check  is  ess«nliallv  a  calibration  error  test. 


nrovide  information  equivalent  or 
superior  to  a  CEMS.  Under  the  proposed 
rule,  EPA  would  use  the  performance  of 
certified  Sd  pollutant  concentration 
monitors.  How  monitors,  and  NO, 
emission  monitoring  systems  as 
benchmarks  for  approving  or  rejecting 
proposals  for  alternative  monitoring 
systems.  Today's  rule  specifies 
procedures,  analyses,  and  supporting 
documentation  that  would  be  required 
for  demonstrating  the  equivalency  of 
alternative  monitoring  systems  to  CEMS 
on  the  required  criteria  of  precision, 
reliability,  accessibility,  and  timeliness. 

Affected  units  that  are  granted  Phase  1 
extensions  under  40  CFR  part  72  and  use 
qualifying  Phase  I  technology  (i.e.,  a 
technology  that  achieves  at  least  a  90- 
percent  SOi  removal  efficiency)  would 
have  to  employ  additional  monitoring. 
The  proposed  rule  requires  that  each 
such  unit  be  equipped  with  an  SOi 
pollutant  concentration  monitor  and  a 
diluent  monitor  for  measuring  SOi 
emissions  at  the  inlet  and  outlet  of  the 
control  device.  Provisions  are  included 
in  the  proposed  rule  for  demonstrating 
achievement  of  the  required  90-percent 
reduction  in  SOi  emissions  through 
quahfying  Phase  I  technology,  on  an 
annual  basis,  from  the  date  of  start-up 
testing  of  the  emission  control  device 
through  1999. 

Consistent  with  section  412(a)  of  the 
Act,  the  proposed  rule  would  allow  the 
owner(8)  and  operator(s)  of  two  or  more 
affected  units  that  utilize  a  common 
stack  to  install  one  SOi  emission 
monitoring  system.  Where  Phase  I  and 
Phase  II  affected  units  utilize  a  common 
stack,  the  ownerfs)  and  operator(s) 
would  be  required  to:  (1)  Install  a 
separate  CEMS  in  each  duct  leading  to 
the  stack;  (2)  install  separate  CEMS  in 
the  common  stack  and  in  the  ducts  for 
each  Phase  II  unit  and  calculate  the 
Phase  I  unit  emissions  as  the  difference 
between  the  common-stack  value  and 
the  sum  of  the  Phase  II  unit  values;  (3) 
install  a  CEMS  in  the  common  stack  and 
differentiate  the  individual  unit 
emissions  parametrically,  or  (4)  declare 
the  Phase  II  unit  as  a  substitution  unit  in 
accordance  with  the  requirements  of 
part  72.  Where  an  affected  unit  and  a 
nonaffecfed  unit  share  a  common  stack, 
the  proposed  rule  would  provide  these 
same  options  to  the  owner(s)  and 
operatorfs),  except,  in  Option  (4).  the 
ownerfs)  and  operator(s)  would  declare 
the  nonaffected  unit  as  a  opt-in  unit  in 
accordance  with  the  requirements  of 
part  74.  If  the  continuous  emission 
monitoring  system  is  installed  such  that 
any  portion  of  the  flue  gases  from  an 
affected  unit  can  by-pass  the  monitoring 


system,  a  separate  CEMS  would  be 
required  on  the  by-pass  fiue  gas  stream. 
Likewise,  the  owner(s)  and  operator(s) 
would  be  allowed  to  monitor  for 
combined  NO,  emissions  in  a  common 
stack  under  certain  conditions.  If  two  or 
more  units  subject  to  the  same  NO, 
emission  Umitation  under  parts  72  and 
76  share  a  common  stack,  they  may 
monitor  for  NO,  emissions  in  the 
common  stack.  If  two  or  more  units  with 
different  NO,  emission  Mmitations  under 
parts  72  and  76  emit  through  a  common 
stack,  they  may  either  (1)  Monitor  for 
NO,  emissions  for  each  affected  unit;  (2) 
monitor  the  common  stack  for  NO, 
emissions  and  use  the  most  stringent 
NO,  emission  Hmitation  of  any  unit 
sharing  the  stack;  or  (3)  monitor  the 
common  stack  for  NO,  emissions  and 
submit  a  NO,  emissions  averaging  plan. 
If  units  with  a  NO,  emission  limitation 
and  units  without  a  NO,  emission 
limitation  share  a  common  stack,  they 
would  differentiate  the  NO,  emissions  at 
each  unit. 

All  continuous  emission  monitoring 
systems  would  be  required  to  be  in 
continuous  operation  and  to  be  capable 
of  sampling,  analyzing,  and  recording  at 
least  every  15  minutes.  All  emissions 
and  flow  data  would  be  reduced  to  one- 
hour  averages.  Four  data  points  would 
comprise  a  valid  hour.  During 
maintenance,  repair,  calibration  or  other 
required  quality  assurance  activity 
periods,  however,  two  or  more  data 
points  would  be  allowed  to  comprise  a 
valid  hour.  Failure  of  the  system  to 
acquire  the  required  data  points  would 
result  in  the  loss  of  data  for  the  entire 
hour.  In  this  event,  the  owner(s)  and 
operator(s)  would  be  required  to  use  the 
prescribed  procedures  for  calculating 
emissions  for  the  missing  data  periods. 

The  proposed  rule  contains 
procedures  for  compiling  "information 
satisfactory  to  the  Administrator"  for 
substituting  data  where  no  valid  data 
have  been  recorded  for  the  SOi 
pollutant  concentration  monitor,  the 
flow  monitor,  or  the  NO,  CEMS 
(consisting  of  the  NO,  pollutant 
concentration  monitor  and  the  diluent 
gas  monitor).  Foi-  the  SO2  and  flow 
monitors,  where  valid  data  have  not 
been  recorded  for  either  monitor,  the 
missing  data  procedure  would  apply  to 
each  monitor  individually.  For  the  NO, 
CEMS,  if  either  monitor  is  without  a 
valid  hour  of  recorded  data,  the  data  for 
both  monitors  would  be  deemed  invalid, 
and  substitute  data  would  be  provided 
for  both  monitors  using  the  prescribed 
missing  data  procedures.  Such 
information  establishes  preapproved 
information  satisfactory  to  the 
Administrator.  The  proposed  approach 
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system,  a  separate  CEMS  would  be 
required  on  the  by-pass  flue  gas  stream. 
Likewise,  the  owner(s)  and  operator(s) 
would  be  allowed  to  monitor  for 
combined  NO,  emissions  in  a  common 
stack  under  certain  conditions.  If  two  or 
more  units  subject  to  the  same  NO, 
emission  limitation  under  parts  72  and 
76  share  a  common  stack,  they  may 
monitor  for  NO,  emissions  in  the 
common  stack.  If  two  or  more  units  with 
different  NO,  emission  limitations  under 
parts  72  and  76  emit  through  a  common 
stack,  they  may  either  (1)  Monitor  for 
NO,  emissions  for  each  affected  unit;  (2) 
monitor  the  common  stack  for  NO, 
emissions  and  use  the  most  stringent 
NO,  emission  limitation  of  any  unit 
sharing  the  stack;  or  (3)  monitor  the 
common  stack  for  NO,  emissions  and 
submit  a  NO,  emissions  averaging  plan. 
If  units  with  a  NO,  emission  limitation 
and  units  without  a  NO,  emission 
limitation  share  a  common  stack,  they 
would  differentiate  the  NO,  emissions  at 
each  unit. 

All  continuous  emission  monitoring 
systems  would  be  required  to  be  in 
continuous  operation  and  to  be  capable 
of  sampling,  analyzing,  and  recording  at 
least  every  15  minutes.  All  emissions 
and  flow  data  would  be  reduced  to  one- 
hour  averages.  Four  data  points  would 
comprise  a  valid  hour.  During 
maintenance,  repair,  calibration  or  other 
required  quality  assurance  activity 
periods,  however,  two  or  more  data 
points  would  be  allowed  to  comprise  a 
valid  hour.  Failure  of  the  system  to 
acquire  the  required  data  points  would 
result  in  the  loss  of  data  for  the  entire 
hour.  In  this  event,  the  owner(s)  and 
operator(s)  would  be  required  to  use  the 
prescribed  procedures  for  calculating 
emissions  for  the  missing  data  periods. 

The  proposed  rule  contains 
procedures  for  compiling  "information 
satisfactory  to  the  Administrator"  for 
substituting  data  where  no  valid  data 
have  been  recorded  for  the  SOi 
pollutant  concentration  monitor,  the 
flow  monitor,  or  the  NO,  CEMS 
(consisting  of  the  NO,  pollutant 
concentration  monitor  and  the  diluent , 
gas  monitor).  For  the  SOi  and  flow 
monitors,  where  valid  data  have  not 
been  recorded  for  either  monitor,  the 
missing  data  procedure  would  apply  to 
each  monitor  individually.  For  the  NO, 
CEMS,  if  either  monitor  is  without  a 
valid  hour  of  recorded  data,  the  data  for 
both  monitors  would  be  deemed  invalid, 
and  substitute  data  would  be  provided 
for  both  monitors  using  the  prescribed 
missing  data  procedures.  Such 
information  establishes  preapproved 
information  satisfactory  to  the 
Administrator.  The  proposed  approach 
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establishes  the  methods  that  may  be 
used  to  "All  in"  missing  data,  following 
the  general  principle  that  the  longer  the 
gap  in  the  recorded  data  and/or  the 
lowCT^he  annual  monitor  availability, 
the  more  conservative  the  value  to  be 
substituted.  (Annual  monitor 
"availability"  refers  to  the  number  of 
total  hours  of  valid  data  capture  per 
year,  expressed  as  a  percentage  of  total 
unit  operating  hours.)  For  SOj 
concentration  missing  data,  these 
substitute  values  are  either  an  average 
of  the  values  recorded  in  the  hour 
preceding  and  the  hour  following  the 
missing  data  occurrence,  or  the  90th- 
percentile  value  recorded  during  a 
preceding  period  of  some  prescribed 


length.  During  certain  specified  periods 
each  of  these  statistics  is  calculated, 
with  the  higher  of  the  two  being  used.  In 
each  case,  the  data  acquisition  system 
would  relate  the  sulfur  (ppm)  emission 
rate  to  the  sulfur  content  in  the  coal 
consumed  for  selection  of  the 
appropriate  value.  The  procedure 
proposed  for  NO,  emission  rate  data 
and  flow  data  is  similar  in  structure,  but 
allows  missing  data  replacements  to  be 
calculated  based  on  correlation  «nth 
load. 

Table  2  summarizes  the  proposed 
missing  data  procedures  for  SO» 
concentration  data.  First,  if  annual 
monitor  availability  is  greater  than  or 
equal  to  95  percent  and  the  duration  of 


the  missing  data  period  is  24  hours  or 
less,  the  substituted  value  for  each  such 
hour  would  be  the  average  of  the  hourly 
values  recorded  for  the  hour 
immediately  before  and  the  hour 
immediately  following  the  missing  data 
period.  If  the  missing  data  period  is 
longer  than  24  hours,  the  substituted 
value  for  each  hour  would  be  the  90th- 
percentile  of  the  hourly  values,  for  the 
relevant  sulfur  content  range,  recorded 
by  the  monitor  in  the  last  30  days,  or  the 
average  of  the  hourly  values  recorded 
for  the  hour  immediately  before  and  the 
hour  immediately  following  the  missing 
data  periods  whichever  is  higher. 


Table  2.— Summary  of  CEMS  Substitution  Criteria  fof  Estimating  Values  for  Missing  Data  Periods 

[SOt  Concentration  Data]  ■ 


Annual  availability  (percent)  01  monitor  or 
system 


Greater  than  or  equal  to  95% .. 


Less  tftan  95%  txjt  greater  than  or  equal  to 
90%. 


Less  ttian  90% . 


Number  of  hours  missing  (N) 


N  <  24  hours. 

N  >24  hours 

N  $6  hours 

N  >6and  < 24  hours. 

N  >24  hours _ 

N  >0  hours 


Value  substituted  lor  each  imsing  hour 


Average  al  ttw  hour  recorded  before  missing  data  period  and  the  hour 

recorded  after  mssing  data  period. 
90th-percemite"  over  30  days,  or  average  of  hour  before  and  hour  after. 

wtvchever  «  higher. 
Average  of  the  hour  recortjed  before  missing  data  period  and  Ihe  hour 

recorded  after  missing  data  period. 
gOttviMrcanlile*  over  30  days,  or  average  of  hour  before  and  hour  after. 

wfvchever  is  higfier. 
90th-pefcenuie'  over  365  days,  or  average  of  hour  before  and  hour  after, 

whichever  «  higher. 
90th-percentile«  over  365  days,  or  average  of  hour  before  arw>  hour  after, 

whicfiever  is  higher. 


lead. 


'  Ttw  procedure  used  for  NO,  emission  rate  and  flow  data  is  simitar  in  structure,  but  aMows  missing  data  replacements  to  be  calcUated  based  on  correiaton  iMth 
'  I.e.,  90tfv.percentite  hourty  value  for  the  relevant  sul^ir  content  range  associated  with  the  missirtg  data  period. 


The  second  group  of  procedures 
applies  when  aiuiual  monitor 
availability  is  less  than  95  percent  but 
greater  than  or  equal  to  90  percent.  A 
three-tiered  system  is  proposed  for  this 
group  where  each  tier  is  related  to  the 
length  of  the  missing  data  period.  If  the 
missing  data  period  is  six  hours  or  less, 
the  substituted  data  value  for  each  hour 
would  be  the  average  of  the  hour 
immediately  before  and  the  hour 
immediately  after  the  missing  data 
period.  If  the  missing  data  period  is 
greater  than  six  hours  but  less  than  or 
equal  to  24  hours,  the  substituted  value 
for  each  hour  is  the  90th-percentile  of 
the  hourly  values,  for  the  relevant  sulfur 
content  range,  recorded  by  the  monitor 
in  the  last  30  days,  or  the  average  of  the 
hourly  values  recorded  for  the  hour 
immediately  before  and  the  hour 
immediately  following  the  missing  data 
period,  whichever  is  higher.  If  the  period 
is  longer  than  24  hours,  the  substituted 
value  for  each  hour  is  the  90th-percentile 
of  the  hourly  values,  for  the  relevant 
sulfur  content  range,  recorded  by  the 
monitor  in  the  last  365  days,  or  the 
average  of  the  hourly  values  recorded 


for  the  hour  immediately  before  and  the 
hour  immediately  following  the  missing 
data  period,  whichever  is  higher. 

When  annual  SOj  concentration 
monitor  availability  is  less  than  90 
percent,  the  substituted  data  value  for 
each  hour  of  missing  data  would  be  the 
90th-percentile  of  the  hourly  values,  for 
the  relevant  sulfur  content  range, 
recorded  by  the  monitor  in  the  last  365 
days,  or  the  average  of  the  hourly  values 
recorded  for  the  hour  immediately 
before  and  the  hour  immediately 
following  the  missing  data  period, 
whichever  is  higher. 

As  mentioned  previously,  the 
procedure  proposed  for  filling  in  missing 
NO,  emission  rate  data  and  flow  data  is 
similar  in  structure  to  the  SOi  missing 
data  procedure,  but  allows  missing  data 
replacements  to  be  calculated  based  on 
correlation  with  load,  rather  than  fuel 
sulfur  content. 

The  proposed  rule  also  contains 
procedures  to  be  used  for  converting  the 
hourly  emissions  data  for  SOj  into 
pounds  per  hour  (Ibs/hr)  and  for  NO, 
into  pounds  per  million  British  thermal 
units  (Ibs/mmBtu).  Procedures  also  are 


provided  for  calculating  hourly  emission 
rates  of  COt  when  it  is  monitored 
continuously  and  for  estimating  daily 
COj  emissions  when  a  monitor  is  not 
used.  The  rule  also  contains  prescribed 
American  Society  for  Testing  and 
Materials  (ASTM)  methods,  procedures, 
and  equations  for  excepted  monitoring 
methods  based  on  oil  sampling  and 
analysis  available  to  gas-fired  and  oil- 
fired  units. 

The  proposed  rule  includes 
requirements  for  notification, 
recordkeeping,  and  reporting  for  the 
Acid  Rain  program.  The  requirements 
include  monitoring  plans  to  be 
submitted  as  part  of  the  compliance  plan 
and  permitting  process  stipulated  by 
part  72;  written  notifications  of  monitor 
certification  tests:  daily  recording  of 
hourly  emissions  and  flow  data  and 
other  information:  maintaining  records 
of  emissions  and  flow  data,  other 
measurements,  and  system 
maintenance;  initial  and  quarterly 
reports  of  quaUty  assurance  and  quaUty 
control  tests  for  the  continuous  emission 
monitoring  systems;  and  reports  of 
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recorded  emissions,  flow,  unit  operating 
status,  and  monitorinj^  performance 
data.  The  proposed  rule  would  require 
the  owner(s)  and  operator(s)  to 
electronically  report  the  required 
information  on  a  quarterly  basis  as  an 
ASCII  flat  file  via  either  an  IBM- 
compatible  personal  computer  floppy 
diskette  or  a  modem. 

The  proposed  part  75  monitoring 
regulations  do  not  specify  a  procedure 
for  administrative  appeal  of 
determinations  made  by  the 
Administrator  under  part  75  (cf.  40  CFR 
part  72,  subpart  H).  However.  EPA  i$ 
considering  adopting  such  a  procedure 
for  challenges  to  the  monitor 
certification  requests  of  this  Part.  EPA 
requests  comment  on  whether  monitor 
certification  or  other  specific 
determinations  should  be  covered  by  an 
Administrative  appeal  procedure. 
Comments  should  also  address  whether 
an  appeal  should  be  permitted  only  for 
the  monitoring  plan  as  a  whole,  rather 
than  for  the  individual  determinations 
that  underlie  or  are  included  in  the 
monitoring  plan.  In  addition,  EPA 
requests  comment  on  whether  the 
appeal  procedure  set  forth  in  support  of 
part  72  (the  Acid  Rain  Permitting 
Regulations)  should  be  used  as  the 
appeal  procedure  for  part  75  as  well. 

B.  CEMS  Description  and  Background 

A  continuous  emission  monitoring 
system  (CEMS)  is  a  system  that 
measures,  on  a  continuous  basis,  the 
amount  of  pollutants  emitted  into  the 
atmosphere  in  exhaust  gases  from 
combustion  processes  or  as  the 
byproduct  of  manufacturing  or  other 
industrial  processes.  When  used  in  its 
broadest  sense.  CEMS  can  also  refer  (as 
it  does  in  Title  IV)  to  the  continuous 
opacity  monitoring  of  obscuration 
caused  by  particulate  matter  and  the 
monitoring  of  other  gases  such  as  C02. 

Prior  to  1978,  EPA  used  CEMS  for 
electric  utilities  only  as  an  indicator  that 
plant  operators  were  performing  proper 
operation  and  maintenance  of  air 
pollution  control  equipment.  In  1978, 
with  the  promulgation  of  the  New 
Source  Performance  Standards  (NSPS) 
for  fossil  fuel-fired  steam  generators,  40 
CFR  part  60,  subpart  Da  (subpart  Da), 
CEMS  data  were  used,  for  the  first  time, 
to  assess  affected  sources'  compliance 
by  comparing  CEMS-measured 
concentrations  of  SO2  and  NO,  in 
exhaust  stack  gases  with  applicable 
emissions  standards. 

In  developing  today's  proposed  CEMS 
regulation  for  the  Acid  Rain  program. 
EPA  began  with  a  review  of  the  existing 
subpart  Da  monitoring  requirements  to 
evaluate  their  applicability  to  the  goals 
of  title  IV.  Subpart  Da  represents  a 


natural  starting  point  for  the 
development  of  the  Acid  Rain  CEMS 
regulation  since  it  has  become  the 
standard  reference  for  all  subsequent 
federal  and  State  CEMS  regulations.  The 
electric  utility  industry  now  looks  to  the 
CEMS  provisions  in  subpart  Da  for 
quality  assuring  their  CEMS  devices, 
whether  monitoring  new  or  existing 
sources,  and  uses  them  to  shape  their 
internal  quality  assurance  programs. 
Also,  using  Subpart  Da  as  an  initial 
template  for  the  Acid  Rain  CEMS 
regulation  and  performance  standards 
would  reduce  the  need  to  replace 
existing  CEMS  systems  that  have  been 
performing  reliably  and  accurately  with 
new  systems.  Representatives  from 
utilities.  State  agencies,  and 
environmental  groups,  as  well  as 
members  of  the  Acid  Rain  Advisory 
Committee  (ARAC),  have  endorsed  the 
approach  of  using  Subpart  Da  as  the 
initial  template  for  the  proposed 
regulation. 

Pivotal  to  this  review  and  analysis, 
however,  was  the  recognition  by  EPA 
that:  (1)  The  market-based  approach  of 
Title  IV  differs  significantly  from  the 
traditional  control  approach  embodied 
in  subpart  Da;  (2)  CEMS  technology  has 
improved  markedly — particularly  in  the 
areas  of  monitor  reliability,  expected 
data  capture  rates,  and  accuracy  of 
emissions  measurements — since  the 
promulgation  of  subpart  Da;  and  (3) 
incentives  to  promote  further  CEMS 
improvements,  producing  higher  data 
capture  rates  and  more  accurate 
emissions  measurements  as  the  Acid 
Rain  program  matures,  could  be 
essential  to  maintaining  confidence  in 
the  viability  of  the  allowance  trading 
market  as  a  means  of  achieving  cost- 
effective  environmental  regulation. 

Moreover,  the  goals  and  monitoring 
objectives  of  the  Acid  Rain  program  are 
different  from  those  of  subpart  Da.  A 
fundamental  difference  is  the  Acid  Rain 
program's  need  for  100  percent 
accounting  of  all  SO2  mass  emissions  (in 
tons)  from  affected  units  each  year  for 
comparison  with  the  allowances  they 
hold.  This  contrasts  with  the  subpart  Da 
approach  of  relating  SO2  concentrations 
to  an  emissions  standard  expressed  in 
terms  of  pollutant  mass  emitted  relative 
to  the  heat  input  of  the  fuel  (in  lbs/ 
mmBtu).  The  requirement  for  100  percent 
accounting  of  SOi  emissions  leads  to  a 
key  difference  between  the  monitoring 
objectives  of  subpart  Da  and  the  Acid 
Rain  program.  Title  IV  of  the  Act 
requires  affected  units  "to  sample, 
analyze,  measure,  and  provide  on  a 
continuous  basis  a  permanent  record  of 
emissions  and  flow(.)"  Another 
difference  is  the  need  for  timely, 
accurate,  and  consistent  measurements 


of  SO2  and  NO,  emissions  to  support  the 
allowance  trading  and  the  NO, 
averaging  components  of  the  Acid  Rain 
program. 

Subpart  Da  requires  affected  sources 
to  install  and  continuously  operate  SO2 
and  NO,  concentration  monitors  to 
measure  concentrations  in  the  exhaust 
gas,  and  diluent  gas  monitors  to 
measure  the  concentration  of  a  major 
gaseous  constituent.  O2  or  CO2.  in  the 
gaseous  pollutant  mixture  exhausting 
from  the  unit,  which  is  needed  to 
convert  the  ppmv  pollutant 
concentration  measures  into  units  of  the 
subpart  Da  emissions  standard  (lbs/ 
mmBtu).  Additionally,  subpart  Da 
requires  affected  sources  to  install  and 
operate  continuous  opacity  monitors  for 
measuring  the  opacity  of  gases  emitted 
into  the  atmosphere. 

In  addition  to  these  subpart  Da 
requirements,  section  402(7)  of  the  Act 
stipulates  that  the  Acid  Rain  program 
measure  flow  continuously.  This  has 
prompted  EPA  to  expand  the  definition 
of  CEMS.  Under  subpart  Da  the  gas- 
concentration  monitors,  together  with  a 
(usually  computer-based)  data 
acquisition  and  handling  system  for 
recording  and  performing  calculations 
with  the  measured  pollutant  data, 
comprise  a  continuous  emission 
monitoring  system  (CEMS).  For  the 
purposes  of  the  Acid  Rain  program,  the 
rule  would  define  CEMS  to  include  flow 
monitors,  which  continuously  measure 
the  volumetric  flow  of  gas  through  a 
stack  or  duct.  In  conjunction  with 
concentration  monitors,  the  flow 
monitors  will  permit  continuous 
measurement  of  SO2  mass  emissions  per 
unit  time  (in  Ibs/hr). 

Notwithstanding  the  recognized 
differences  between  the  program  goals 
and  monitoring  objectives  of  subpart  Da 
and  the  Acid  Rain  program,  EPA's 
review  has  indicated  that  not  only  are 
many  of  the  CEMS  performance 
requirements,  certifying  tests,  and 
quality  assurance  procedures  of  subpart 
Da  applicable  to  the  Acid  Rain  program 
with  minor  modification,  but  also  the 
historical  record  of  subpart  Da  monitors 
establishes  a  baseline  for  defining 
achievable  performance  for  today's 
CEMS  technology.  As  an  example,  in 
preparation  for  this  proposal,  both  EPA 
and  the  Utility  Air  Regulatory  Group 
(UARG)**  conducted  independent 
statistical  analyses  of  annual  monitor 
availabilities  *'  reported  for  SO;.  NO,, 


"•  UARG  is  B  group  of  representatives  of  several 
electric  utility  companies  which  analyzes  Clean  Air 
Act  implementation  issues  and  makes 
recommendations  on  their  resolution. 

»•  Annual  monitor  "availability"  refers  to  the 
expected  number  of  total  hours  of  valid  data 
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of  SO2  and  NO,  emissions  to  support  the 
allowance  trading  and  the  NO, 
averaging  components  of  the  Acid  Rain 
program. 

Subpart  Da  requires  affected  sources 
to  install  and  continuously  operate  SO; 
and  NO,  concentration  monitors  to 
measure  concentrations  in  the  exhaust 
gas.  and  diluent  gas  monitors  to 
measure  the  concentration  of  a  major 
gaseous  constituent,  O2  or  CO2,  in  the 
gaseous  pollutant  mixture  exhausting 
from  the  unit,  which  is  needed  to 
convert  the  ppmv  pollutant 
concentration  measures  into  units  of  the 
subpart  Da  emissions  standard  (lbs/ 
mmBtu).  Additionally,  subpart  Da 
requires  affected  sources  to  install  and 
operate  continuous  opacity  monitors  for 
measuring  the  opacity  of  gases  emitted 
into  the  atmosphere. 

In  addition  to  these  subpart  Da 
requirements,  section  402(7)  of  the  Act 
stipulates  that  the  Acid  Rain  program 
measure  flow  continuously.  This  has 
prompted  EPA  to  expand  the  definition 
of  CEMS.  Under  subpart  Da  the  gas- 
concentration  monitors,  together  with  a 
(usually  computer-based)  data 
acquisition  and  handling  system  for 
recording  and  performing  calculations 
with  the  measured  pollutant  data, 
comprise  a  continuous  emission 
monitoring  system  (CEMS).  For  the 
purposes  of  the  Acid  Rain  program,  the 
rule  would  define  CEMS  to  include  flow 
monitors,  which  continuously  measure 
the  volumetric  flow  of  gas  through  a 
stack  or  duct.  In  conjunction  with 
concentration  monitors,  the  flow 
monitors  will  permit  continuous 
measurement  of  SO?  mass  emissions  per 
unit  time  (in  Ibs/hr). 

Notwithstanding  the  recognized 
differences  between  the  program  goals 
and  monitoring  objectives  of  subpart  Da 
and  the  Acid  Rain  program,  EPA's 
review  has  indicated  that  not  only  are 
many  of  the  CEMS  performance 
requirements,  certifying  tests,  and 
quality  assurance  procedures  of  subpart 
Da  applicable  to  the  Acid  Rain  program 
with  minor  modification,  but  also  the 
historical  record  of  subpart  Da  monitors 
establishes  a  baseline  for  defining 
achievable  performance  for  today's 
CEMS  technology.  As  an  example,  in 
preparation  for  this  proposal,  both  EPA 
and  the  Utility  Air  Regulatory  Group 
(UARG)**  conducted  independent 
statistical  analyses  of  annual  mcmitor 
availabilities  **  reported  for  SO2.  NO,, 


'•  UARG  is  a  group  of  representatives  of  several 
electric  utility  companies  which  analyzes  Clean  Air 
Act  implementation  issues  and  makes 
recommendations  on  their  resolution. 

»•  Annual  monitor  "availability"  refers  to  the 
expected  number  of  total  hours  of  valid  data 
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and  opacity  monitors  at  units  subject  to 
subpart  Da  requirements,  in  order  to 
assess  the  likely  performance  that  could 
be  achieved  by  well-maintained  systems 
based  on  current  technology.'"  Both 
studies  have  produced  essentially 
identical  results:  the  average  annual 
availability  during  1988-1990  of  subpart 
Da  pollutant  concentration  monitors, 
either  SO2  or  NO,,  was  above  95  percent 
and  the  average  annual  availability  of 
subpart  Da  opacity  monitors  was  above 
97  percent. 

Similarly,  both  EPA  and  UARG 
analyzed  monitor  relative  accuracy  " 
values  that  have  been  submitted  in 
periodic  data  assessment  reports 
(required  under  subpart  Da  quality 
assurance  procedures)  during  1988  and 
1989  to  assess  the  likely  performance 
that  could  be  achieved  by  SOi  and  NO, 
pollutant  concentration  monitors  based 
on  current  lechnology.^^  The  EPA 
analysis  of  this  data  demonstrates  a 
feature  of  the  subpart  Da  relative 
accuracy  statistic  that  limits  its 
usefulness  in  assessing  accuracy.  While 
the  subpart  Da  relative  accuracy 
statistic  ensures  that  all  sources  of 
monitor  error  (both  random  and  non- 
random)  do  not  exceed  a  stipulated 
percentage  of  the  average  reference 
method  measurements,  it  does  not 
detect  consistently  low  CEMS 
measurements,  i.e..  low  bias."' 


capture  per  year,  expressed  as  a  percentage  of  total 
unit  operating  hours. 

"<>  E7-EPA  AIRS  CEM  Subset  Analysis,  (anuary 
17. 19B1.  and  Technical  Note  by  Roberson  Pitts.  Inc.. 
Assessing  Data  Availability  at  Units  Subject  to 
Sut>part  Oa  New  Source  Performance  Standards. 
Septemt>er  1980. 

"  "Accuracy"  refers  to  the  difference  between 
the  emissions  measurements  made  by  a  pollutant 
concentration  monitor  or  a  CEMS  and  the  true 
values  of  emissions.  Since  the  true  values  of 
emissions  are  unknown.  CEM  reference  method 
results  are  assumed  to  represent  true  emissions. 
"Relative  accuracy"  is  a  statistic  commonly  used  to 
describe  the  systematic  error  (bias)  and  random 
error  (imprecision)  associated  with  data  from  a 
pollutant  concentration  monitor.  It  may  also  t>e  used 
to  describt:  the  emissions  measurement  accuracy  of 
the  CEMS  as  a  whole,  as  discussed  later  under  NO, 
continuous  emission  monitoring  systems. 

"  "Accuracy  and  Reliability  of  CEMS  at  bubparl 
On  (Electric  Utility)  Facilities."  Entropy 
Environmentalists.  Inc..  March  1990.  and 
Presentation  Materials.  ARAC  Emissions 
Monitoring  Subcommittee  Minutes,  prepared  by  R. 
Roberson  for  UARG.  February  20. 1991. 

"  The  Subpart  Da  relative  accuracy  statistic 
cannot  detect  either  low  or  high  bias.  As  discussed 
in  the  next  section,  only  low  bias  is  of  regulatory 
concern  to  the  Acid  Rain  program,  since  sources 
will  find  it  in  their  economic  interest  to  correct  high 
bias,  and  only  low  bias  theatens  the  emission 
reduction  goats  of  the  program.  Therefore,  the 
reoiainder  of  this  discussion  is  in  terms  of  low  bi«a 
only. 


Consequently,  monitors  with 
statistically  significant  bias  can  still 
achieve  'acceptable'  relative  accuracy. 
That  is.  monitors  that  show  a  statistical 
consistency  in  measuring  low  relative  to 
reference  method  results  could 
nevertheless  pass  a  relative  accuracy 
test  under  subpart  Da.  Indeed,  as  is 
discussed  in  more  detail  in  section  C  on 
SO2  monitoring  below,  EPA  data  on 
existing  monitors  show  that  in  a 
significant  number  of  cases  where  the 
subpart  Da  relative  accuracy  test  was 
passed,  a  bias  test  would  have  been 
failed  had  one  been  applied. 

Recognizing  the  importance  of 
accurate  emissions  measurements.  EPA 
considered  replacing  or  supplementing 
the  relative  accuracy  statistic  with 
separate  statistical  indicators  of  bias 
and  precision.  One  approach  considered 
uses  the  automated  measurement 
methods  recently  adopted  by  the 
International  Standards  Organization 
(ISO)  for  determining  SO?  pollutant 
concentrations  in  emissions  from 
stationary  sources.^*  Other  possible 
approaches  include  the  t-statistic,  rank 
sign,  and  randomness  tests,  which  are 
generally  regarded  as  appropriate 
statistical  methods  for  detecting  the 
presence  of  bias  in  experimental  or 
instrumental  data. 

In  order  to  investigate  fully  the 
potential  advantages  and  possible 
shortcomings  of  these  statistics,  EPA 
has  developed  a  computerized  database 
of  the  individual  data  points  (runs)  from 
relative  accuracy  test  audits  (RATAs)  of 
SO:  and  NO,  pollutant  concentration 
monitors  at  21  coal-fired  units.  This 
database  contains  over  1000  data  points 
from  SO2  pollutant  concentration 
monitor  RATAs  as  well  as  information 
on  the  applicable  reference  method  (wet 
chemistry  or  instrumental),  type  of 
monitor  (extractive  or  in  situ),  and 
measurement  basis  (wet  or  dry).  The 
database  also  contains  analogous  RATA 
data  for  NO,  pollution  concentration 
monitors  and  flow  monitors. 

Statistical  analyses  performed  on  this 
database  indicate  that  a  t-statistic  test 
(also  called  a  't-test")  for  detecting  the 
presence  of  bias  would  effectively 
identify  monitors  that  measure 
consistently  low  or  high  relative  to  the 
reference  method.  The  proposed  rule 
would  incorporate  a  t-test,  applied  to 
low  bias  only,  in  addition  to  the  relative 
accuracy  test  for  certifying  monitors. 
Satisfactory  monitor  performance  in 
both  tests  would  be  assessed  using  a  95- 
percent  confidence  coefficient,  as  is 


employed  in  the  relative  accuracy  test 
required  under  subpart  Da. 

C.  SOi  Pollutant  Concentration 
Monitoring 

As  discussed  previously.  EPA  has 
relied  upon  the  historical  operating 
experience  of  SOj  pollutant 
concentration  monitors  at  units  subject 
to  subpart  Da  requirements  to  develop 
proposals  for  (1)  Design  of  the 
monitoring  protocol,  including  sampling 
frequency  and  the  basic  time  period  for 
emissions  accounting:  (2)  performance 
specification  parameters  for  certifying 
monitors,  including  relative  accuracy, 
bias,  calibration  error,  and  cycle  time/ 
response  lime;  and  (3)  quality  assurance 
and  quality  control  procedures, 
including  (daily  calibration  checks  and 
periodic  relative  accuracy  test  audits, 
bias  tests,  and  three-point  calibration 
error  tests.  Where  the  provisions  of 
subpart  Da  continue  to  define 
adequately  the  capabilities  of  today's 
SO;  pollutant  concentration  monitors. 
EPA  proposes  to  use  them  for  the  Acid 
Rain  program,  provided  they  are 
consistent  with  the  program's  goals  and 
monitoring  objectives.  Where  the 
provisions  of  subpart  Da  no  longer 
reflect  the  performance  achievable  with 
current  technology  or  are  inconsistent 
with  the  goals  or  monitoring  objectives 
of  the  Acid  Rain  program.  EPA  is 
proposing  different  requirements. 

1.  System  Design  Considerations 

a.  Time  Period  for  Emissions 
Accounting.  Under  subpart  Da,  an  hour 
is  the  basic  time  unit  for  the  accounting 
of  emissions.  This  time  period  is 
consistent  with  the  statutory  language  of 
the  Act,  which  lists  pounds-per-hour  as 
one  appropriate  unit  for  expressing 
emission  quantity.  It  was  the  consensus 
of  the  Acid  Rain  Advisory  Committee  '* 
that,  because  title  IV  of  the  Act  requires 
a  continuous  record  of  emissions,  an 
hour  is  an  appropriate  unit.  EPA 
therefore  proposes  today  that  an  hour  be 
the  basic  building  block  in  accounting 
for  SOi  emissions  under  the  Acid  Rain 
jn°ogram. 
'  b.  Sampling  Frequency-  The  general 
provisions  of  NSPS  (40  CFR  part  60) 
specify  that  each  component  of  a  CEiMS 
shall  be  capable  of  taking  measurements 
every  15  minutes  (four  sampling  or  data 
points  per  hour)  or  more  frequently, 
subpart  Da  of  40  CFR  part  60.  however, 
permits  the  use  of  hourly  emissions  data 
for  compliance  purposes  if  the  monitor 
captures  at  least  two  (out  of  the  four) 


"  Standard  ISO/DlS  7835.  September  1980.  ciled 
in  "Accuracy  and  Precision  of  CEM  Systems."  |. 
lahnke.  January  MBl. 


"  Docket  A-gO-39.  U.B.27,  E-2>— Emission 
Monitoring  Subcommittee  Minutes.  March  30-22. 
1981. 
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data  points  (§§  60.47(a)  and  60.47(b)). 
The  intent  of  this  provision,  as 
described  in  the  subpart  Da  preamble 
(44  FR  33581.  |une  11. 1979).  was  to 
accommodate  those  instruments  that 
cannot  obtain  four  equally  spaced  points 
during  cahbration  periods. 

To  ensure  that  the  hourly  SO2 
concentration  averages  are  as  accurate 
as  possible  under  the  Acid  Rain 
program,  there  was  a  strong  inclination 
to  require  four  data  points  in  all  hours 
for  the  hourly  calculation  to  be  valid. 
FJowever.  the  desirability  of  such  a 
requirement  is  limited  by  EPA's  need 
under  the  Acid  Rain  program  to  require 
daily  calibration  checks  of  the  SO: 
pollutant  concentration  monitor.  EPA 
believes  that  the  proposed  daily 
calibration  checks,  combined  with 
routine  maintenance,  are  essential  to 
ensure  that  the  instrument  is  not 
"wavering"  over  time  and  producing 
erroneous  measurements,  and  to  quality 
assure  the  recorded  SO2  concentration 
data  on  a  daily  basis.  The  daily 
calibration  checks  required  by  subpart 
Da.  which  are  less  rigorous  than  those  in 
todays  proposed  rule,  typically  cause 
the  monitor  to  be  off-line,  and 
"unavailable"  for  emissions 
measurements,  for  a  half-hour  to  an 
hour.36  If  Ep^  were  to  require  four  data 
points  for  a  valid  measure  of  average 
hourly  SQ;  concentration  in  all  hours,  at 
least  an  hour's  worth  of  emissions  data 
would  be  lost  each  day  from  otherwise 
acceptable  monitors  during  the  required 
calibration  period. 

EPA  is  proposing  to  continue  the 
practice  of  allowing  the  calculation  of 
average  hourly  SO;  concentration  using 
two  data  points,  each  representing  a  15- 
minute  period,  of  the  normally  required 
four  (or  more]  data  points  during  hours 
when  calibration  error  tests  or  other 
quality  assurance  activities  specifically 
required  by  part  75  are  being  performed. 
During  ARAC  discussions,  industry 
representatives  have  suggested  that 
repair  and  maintenance  periods,  as  well 
as  periods  of  routine  or  preventative 
maintenance,  should  also  be  included  as 
periods  for  which  2  data  points  are 
acceptable.'^  EPA  agrees  with  this 
view,  and  is  proposing  to  accept  two 
data  points  per  hour  during  all 
documented  periods  of  calibration, 
quality  assurance  activities,  repair,  and 
maintenance. 


"  Most  operators  schedule  these  checks  to 
"bridge"  a  clock  hour,  so  the  monitor  is  available  to 
sample  and  measure  two  data  points  in  the  hour 
before  the  check  and  two  data  points  in  the  hour 
folluwinji  the  check,  thus  losing  no  hours  of 
emissions  data. 

"  E14— i\cid  Rain  Advisory  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee  Minutes, 
February  2a  1991. 


2.  Performance  Specifications  for 
Certiflcation 

EPA  proposes  to  require  the 
certification  of  each  SOj  pollutant 
concentration  monitor,  as  is  done  under 
subpart  Da,  before  that  monitor  may  be 
used  to  satisfy  any  of  the  continuous 
emission  monitoring  requirements  under 
the  proposed  rule.  This  certification 
process  would  involve  a  series  of  tests 
to  verify  that  the  monitor's  performance 
meets  or  exceeds  EPA's  minimum 
performance  specifications  with  respect 
to:  (1)  Relative  accuracy  of  emissions 
measurements.  (2)  absence  of 
statistically  significant  bias  in  emissions 
measurements,  (3)  calibration  error  over 
the  expected  range  of  SOi 
concentrations,  and  (4)  cycle  time/ 
response  time  to  alternating  (high  and 
low)  SO2  concentrations. 

The  primary  intent  of  pollutant 
concentration  monitor  certification  tests 
under  subpart  Da  is  to  screen  out 
malfunctioning  systems.  These  tests 
must  also  fulfill  a  different  and  more 
demanding  objective  under  the  Acid 
Rain  program  with  its  allowance  trading 
market — namely,  to  ensure  the  accurate 
and  consistent  measurement  of 
emissions  across  the  entire  range  of 
expected  SO2  concentrations. 
Accordingly,  while  EPA  is  proposing  to 
adopt  the  basic  tenets  of  subpart  Da  for 
the  Acid  Rain  program's  monitor 
certification  process,  some  changes  are 
being  introduced  to  improve  the 
accuracy  of  emissions  data. 

a.  Relative  Accuracy.  EPA  has 
traditionally  used  the  relative  accuracy 
statistic,  discussed  previously,  to 
evaluate  the  accuracy  by  which  a 
pollutant  concentration  monitor 
samples,  measures,  and  analyzes 
pollutants  in  the  exhaust  gases  emitted 
by  a  combustion  process  or  as  a 
byproduct  of  an  industrial  process.  EPA 
has  defined  a  series  of  reference 
methods  for  determining  specific 
pollutant  concentrations  in  a  gaseous 
pollutant  mixture  thai  are  defined  as  the 
true  values  of  the  pollutant 
concentration.  The  relative  accuracy 
performance  specification  tests  for  SO2 
concentration  would  consist  of  a 
minimum  of  nine  sets  of  paired 
comparisons  between  monitor 
measurements  and  contemporaneous 
reference  method  measurements  of  flue 
gas  SO2  concentration  in  parts  per 
million  by  volume  (ppmv).  Under 
subpart  Da  the  comparison  of  paired 
sets  of  monitor  measurements  and 
contemporaneous  reference  method 
measurements  of  pollutant 
concentrations  in  the  gas  is  used  to 
provide  an  independent  assessment  of 
monitor  accuracy  under  actual  operating 


conditions.  Hence,  reference  method  test 
results  are  assumed  to  be  equivalent  to. 
or  a  proxy  for,  the  true  values  of  the      ^ 
pollutant  concentrations.  EPA  has 
defined  four  reference  methods  for 
evaluating  the  accuracy  of  SO2  pollutant 
concentration  monitors.'*  Most  units 
subject  to  subpart  Da  requirements 
currently  use  either  Method  6  (wet 
chemistry)  or  Method  6C  (instrumental). 

Subpart  Da  established  a  relative 
accuracy  of  20  percent  as  the  standard 
for  defining  acceptable  monitor 
performance  with  respect  to  the 
accuracy  of  emissions  measurements. 
Both  the  EPA  and  UARG  analyses  '»  of 
the  relative  accuracies  reported  by  SOi 
pollutant  concentration  monitors  at 
units  subject  to  subpart  Da  requirements 
indicate  that  over  90  percent  of  these 
monitors  routinely  perform  better  than 
the  20-percent  standard.  All  the 
monitors  performing  below  this 
standard  are  located  at  "low-emitting" 
units,  defined  as  units  emitting  at  the 
rates  of  0.5  lb  SOz/mmBtu  or  less.  With 
the  exception  of  these  low-emitting 
units,  all  subpart  Da  monitors  routinely 
perform  better  than  the  20-percent 
standard. 

Subpart  Da  provides  low-emitting 
units  with  the  option  of  using  an 
alternative  (less  stringent)  standard. 
EPA  considered  proposing  a  similar 
exception  for  low  emitters  at  ±10 
percent  of  the  mean  difference  between 
the  reference  and  GEMS  values. 
However,  this  approach  would  not 
completely  avoid  the  problem  that  as 
the  emissions  get  small  enough  the 
percentage  increases  disproportionately 
to  the  significance  of  the  difference  in 
emission  rate.  This  is  because  the  ratio, 
like  the  relative  accuracy  statistic,  tends 
to  produce  a  large  relative  percentage 
error  for  low-emitting  units  since  its 
denominator  is  the  mean  of  the 
emissions  values  determined  by 
reference  method  tests,  which  will  be  a 
small  number  for  low  emitters.  EPA 
believes  that  an  absolute  limitation 
provides  the  most  appropriate 
protection  for  low-emitting  sources,  and 
accordingly  proposes  a  limitation  of 
±15  percent  ppmv.  This  approach 
appropriately  affords  the  lowest- 
emitting  units  the  most  latitude,  and 
EPA's  analysis  of  its  database  indicates 
that  approximately  90  percent  of 


'•  40  CFR  part  60.  appendix  A.  methods  6.  6A.  6B. 
andeC. 

'•  "Accuracy  and  Reliability  of  CEMS  at  subpart 
Da  (Electric  Utility)  Facilities. '  Entropy 
Environmentalists.  Inc..  March  1990.  and 
Presentation  Materials.  ARAC  Emissions 
Monitoring  Subcommittee  Minutes,  prepared  by  R. 
Roberson  for  UARG.  February  20, 1991. 
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conditions.  Hence,  reference  method  test 
results  are  assumed  to  be  equivalent  to. 
or  a  proxy  for,  the  true  values  of  the      ^ 
pollutant  concentrations.  EPA  has 
defined  four  reference  methods  for 
evaluating  the  accuracy  of  SCh  pollulant 
concentration  monitors.'*  Most  units 
subject  to  subpart  Da  requirements 
currently  use  either  Method  6  (wet 
chemistry)  or  Method  6C  (instrumental). 

Subpart  Da  established  a  relative 
accuracy  of  20  percent  as  the  standard 
for  deHning  acceptable  monitor 
performance  with  respect  to  the 
accuracy  of  emissions  measurements. 
Both  the  EPA  and  UARG  analyses  »»  of 
the  relative  accuracies  reported  by  SO.- 
pollutant  concentration  monitors  at 
units  subject  to  subpart  Da  requirements 
indicate  that  over  90  percent  of  these 
monitors  routinely  perform  better  than 
the  20-percent  standard.  All  the 
monitors  performing  below  this 
standard  are  located  at  "low-emitting" 
units,  defined  as  units  emitting  at  the 
rates  of  0.5  lb  SOz/mmBtu  or  less.  With 
the  exception  of  these  low-emitting 
units,  all  subpart  Da  monitors  routinely 
perform  better  than  the  20-percenl 
standard. 

Subpart  Da  provides  low-emitting 
units  with  the  option  of  using  an 
alternative  (less  stringent)  standard. 
EPA  considered  proposing  a  similar 
exception  for  low  emitters  at  ±10 
percent  of  the  mean  difference  between 
the  reference  and  GEMS  values. 
However,  this  approach  would  not 
completely  avoid  the  problem  that  as 
the  emissions  get  small  enough  the 
percentage  increases  disproportionately 
to  the  significance  of  the  difference  in 
emission  rate.  This  is  because  the  ratio, 
like  the  relative  accuracy  statistic,  tends 
to  produce  a  large  relative  percentage 
error  for  low-emitting  units  since  its 
denominator  is  the  mean  of  the 
emissions  values  determined  by 
reference  method  tests,  which  will  be  a 
small  number  for  low  emitters.  EPA 
believes  that  an  absolute  limitation 
provides  the  most  appropriate 
protection  for  low-emitting  sources,  and 
accordingly  proposes  a  limitation  of 
+15  percent  ppmv.  This  approach 
appropriately  affords  the  lowest- 
emitting  units  the  most  latitude,  and 
EPA's  analysis  of  its  database  indicates 
that  approximately  90  percent  of 


*•  40  CFR  part  60,  appendix  A.  methods  6. 6A.  6B. 
andeC. 

"  "Accuracy  and  Reliability  of  CEMS  al  subpart 
Da  (Electric  Utility)  Facilities."  Entropy 
Environmentalists.  Inc..  March  1990.  and 
Presentation  Materials.  ARAC  Emissions 
Monitoring  Subcommittee  Minutes,  prepared  by  R. 
Roberson  for  UARG.  February  20, 1991. 
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existing  sources  are  currently  within  this 
limit. 

Because  of  the  importance  of  accurate 
emissions  measurements  to  the 
allowance  trading  market,  EPA  is 
proposing  a  relative  accuracy  of  10 
percent  as  the  standard  for  defining 
acceptable  SO2  pollutant  concentration 
monitor  performance  under  the  Acid 
Rain  program.  EPA  believes  that  this 
relative  accuracy  standard  more  closely 
refiects  the  performance  that  can  be 
achieved  by  well-maintained  monitors 
based  on  current  technology  than  does 
subpart  Da's  20-percent  standard. 
Analyses  on  EPA's  database  of  SOz 
pollutant  concentration  RATA  data 
indicate  that  over  89  percent  of  the 
RAT  As  conducted  during  1987-1990  at 
non-low-emitting  units  subject  to 
subpart  Da  requirements  produced 
relative  accuracies  of  10  percent  or  less 
on  a  ppmv  basis.'*" 

Like  subpart  Da,  today's  proposal 
includes  a  less-stringent  alternative 
standard  for  low-emitting  units.  The 
proposed  alternative  standard  would 
apply  to  units  emitting  at  the  rates  of  250 
ppmv  (approximately  equivalent  to  0.5 
lb  SQ//mmBtu)  or  less.  It  would  require 
that  the  average  difference  between  the 
monitor  measurements  and  the  values 
determined  by  the  reference  method 
tests  be  no  greater  than  15  ppmv. 

b.  Bias.  As  mentioned  previously,  the 
relative  accuracy  statistic  of  combines 
statistical  descriptors  of  bias  and 
precision  in  a  manner  that  allows 
monitors  with  statistically  significant 
bias  (measuring  consistently  low  or  high 
relative  to  the  reference  method)  to 
achieve  "acceptable"  relative  accuracy. 
The  existence  of  statistically  significant 
low  bias  would  lead  to  understated 
emissions,  thereby  threatening  the 
achievement  of  the  emission  reduction 
goals  of  the  Act  as  well  as  the  market's 
confidence  in  the  link  between 
allowances  and  actual  emissions. 
Therefore,  a  method  to  detect  and 
eliminate  such  bias  is  proposed  as  part 
of  the  Acid  Rain  monitoring  program. 

As  discussed  below,  in  today's 
proposal  EPA  would  require  sources  to 
test  for  bias  using  relative  accuracy  test 
audit  (RATA)  data.  EPA  considered 
whether  it  would  be  possible  to 
ascertain  the  presence  of  bias  using  data 
from  the  daily  calibration  error  tests, 
rather  than  RATA  data.  In  EPA's 
judgment,  the  proposed  RATA-based 
procedure  has  the  added  benefit  of 
being  an  independent  check  of  the 
monitor  under  actual  operating 
conditions.  The  RATA  relies  on  the 
reference  method  as  a  second,  separate 


means  of  detection.  This  approach 
provides  a  check  of  the  entire  system 
and  is  likely  to  detect  any  problems 
which  may  develop  either  in  the  stack  or 
.along  the  sampling  train  and  data 
system.  Thus,  potential  sources  of  bias 
experienced  only  under  actual  operating 
conditions  are  detected  by  this 
approach,  a  judgment  confirmed  by  a 
professional  engineering  study  *'  and 
discussions  with  industry  experts.  Based 
on  these  considerations,  EPA  believes 
that  a  RATA-type  test,  which  employs  a 
reference  method  independent  of  the 
CEMS,  provides  the  best  basis  for 
detecting  bias.  As  discussed  below,  EPA 
requests  comment  on  the  merits  of  this 
approach. 

EPA  has  evaluated  the  probable 
incidence  of  bias  in  otherwise 
acceptable  monitors  using  its 
computerized  database  of  SO2  pollutant 
concentration  RATA  data  from  units 
subject  to  Subpart  Da  requirements.** 
EPA  has  employed  four  types  of 
statistical  tests  to  assess  monitor  bias: 
(1)  The  ISO  (International  Standards 
Organization)  test  which  combines  a  t- 
test  with  both  a  bias  threshold  defined 
on  the  span  of  measurement  and  an 
upper  limit  on  the  CEMS  variance:  (2)  a 
t-test  that  does  not  incorporate  either 
the  ISO's  bias  threshold  or  its  limit  on 
CEMS  variance:  (3)  a  nonparametric  *' 
rank  sign  test:  and  (4)  a  nonparametric 
randomness  test.  * 

EPA  has  rejected  the  nonparametric 
test  options  for  certifying  monitors 
because  experience  indicates  that  the 
SO2  pollutant  concentration  RATA  data 
approximate  a  normal  distribution.  With 
normally  distributed  data,  the  two 
nonparametric  statistical  tests  would  be 
more  likely  to  yield  erroneous  results 
than  either  the  ISO  or  the  t-test  for  bias. 
Furthermore,  the  ISO  and  t-test  have 
been  shown  to  yield  reliable  results 
even  when  data  are  only  approximately 
normally  distributed.  They  also  can 
provide  information  about  the  level  of 
confidence  associated  with  a  particular 
result.  The  "level  of  confidence"  refers 
to  the  degree  of  uncertainty  associated 
with  the  acceptance  or  rejection  of  the 
hypothesis  being  tested.  For  example,  if 
a  monitor  fails  a  bias  test  at  the  95- 
percent  level  of  confidence,  the 


«"  study  by  The  Cadmus  Group.  W.  Warrun- 
Hiclcs,  August  14. 1991. 


*'  "Stationary  Source  Emissions — Determination 
of  the  Mass  Concentration  of  Sulfur  Dioxide — 
Performance  Characteristics  of  Automated 
Measuring  Methods."  pp.  11-12.  Technical 
Committee  14B.  International  Standard  7935. 
International  Standards  Organization.  The  Hague. 
The  Netherlands.  1989. 

♦'  Technical  Notes.  Kilkelly  Environmental 
Associates.  W.  Warren-Hicks,  dated  April  25. 1991 
andMay  23. 1991. 

♦■'  "Nonparametric"  means  that  the  test  is 
appropriate  for  data  that  may  not  conform  to  the 
normdi  |l>ell-shaped|  distribution. 


probability  is  only  five  percent  that  this 
monitor  was  incorrectly  rejected — i.e.. 
that  the  monitor  was  not  actually 
measuring  either  consistently  low  or 
consistently  high  relative  to  the 
reference  method.  Subpart  Da  uses  the 
95-percent  confidence  coefficient  in  all 
its  statistical  tests  for  certifying 
monitors  and  quality  assuring  CEMS 
data. 

The  ISO  test  is  an  attractive  option 
because  of  its  credibifity  internationally. 
This  method  uses  a  t-test  procedure  to 
detect  monitor  bias  and,  at  the  same 
time,  establishes  a  limit  on  the 
allowable  variance  of  the  CEMS.  In 
setting  limits  on  the  variance  of  the 
CEMS.  however,  the  ISO  test  appears  to 
be  too  demanding  for  current  U.S.  CEMS 
technology:  Less  than  30  percent  of  the 
SOj  RATAs  in  EPA's  database  from 
units  subject  to  subpart  Da  requirements 
would  pass  this  bias  test  at  the  95- 
percent  level  of  confidence. 

Of  the  available  tests,  in  EPA's 
judgment  the  t-test  at  the  95-percent 
level  of  confidence  is  the  most 
satisfactory  method  for  screening  out 
biased  monitors  since,  like  the  ISO 
method,  it  takes  advantage  of  the 
normal  data  distribution  to  provide  a 
less  error-prone  test  than  either  of  the 
nonparametric  approaches,  and  yet  does 
not  present  too  stringent  a  threshold  for 
current  U.S.  CEMS  technology.  The  test 
would  be  applied  to  detect  low  bias 
only,  since  only  low  bias  threatens  the 
emission  reduction  goals  of  the  Act,  and 
in  any  case  it  will  be  in  the  economic 
interest  of  sources  to  detect  and  correct 
high  bias.  EPA  believes  that  the  t-tesi,  at 
a  95-percent  level  of  confidence,  applied 
to  low  bias  only,  provides  a  standard 
that  can  be  achieved  by  well-maintained 
SOj  pollutant  concentration  monitors 
based  on  current  technology.  Seventy 
percent  of  the  SCh  RATAs  in  EPA's 
database  passed  this  test  even  though 
the  monitors  were  not  required  to  meet 
any  type  of  bias  performance 
specification.  Moreover,  since  a 
substantial  number  of  RATAs  in  EPA's 
database  were  performed  as  long  ago  as 
1986-1988,  it  can  be  assumed  that 
subsequent  improvements  in  monitor 
technology  will  yield  even  better 
performance  on  the  bias  test. 

In  today's  proposal,  EPA  would 
require  the  t-test  at  the  95-percent  level 
of  confidence,  applied  to  low  bias 
only,''*  using  the  same  data  as  that  used 


**  Considering  only  low-biased  results  as  failures 
in  the  l-lesi  at  the  95-percent  level  of  confidence  is 
statistically  equivalent  to  employing  a  one-tailed  t- 
test  with  an  alpha  value  of  0.025.  Thus.  In  Table  8-1 
in  appendix  A  of  the  regulation*,  the  appropriate  I- 
values  are  denoted  by  t«  •». 


63070  Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


to  certify  relative  accuracy,  as  the 
certification  test  for  SOs  concentration 
monitor  bias.  The  recorded  SO; 
concentration  data  from  a  monitor  that 
fails  a  bias  test  would  not  be  considered 
invalid,  or  "missing,"  but  would  be 
adjusted  upward  to  compensate  for  the 
bias  using  the  method  shown  in 
appendix  A  of  the  rule.  Monitors  failing 
the  bias  test  would  be  certified  by 
incorporating  the  aforementioned  data 
adjustment  factor,  which  would  be 
applied  to  all  data  recorded  between  the 
time  of  the  failed  bias  test  and  the  time 
of  the  next  successful  bias  test.  Sources 
would  have  the  option  of  continuing  to 
apply  the  bias-adjustment  factor  to  their 
monitor  readings  or  eliminating  the 
source  of  the  bias.  The  bias  adjustment 
factor  would  be  applied  to  all  monitor 
readings  until  a  new  RATA  is  conducted 
in  which  the  relative  accuracy  standard 
is  met  and  the  bias  test  is  passed.  In  the 
new  RATA,  if  the  unit  passes  the 
relative  accuracy  test  but  again  fails  the 
bias  test,  the  bias  adjustment  factor 
would  be  recomputed  based  on  the  new 
RATA  values  and  this  new  factor  would 
be  applied  to  subsequent  monitor 
readings. 

EPA  has  relied  on  the  relative 
accuracy  test  as  a  key  element  of  its 
subpart  Da  requirements.  The  test  has  a 
number  of  advantages:  it  is  an  already- 
accepted  part  of  several  of  EPA"s  other 
regulatory  programs,  it  is  well- 
understood  by  the  regulated  community, 
and  passage  of  the  test  has  been 
demonstrated  as  achievable  by  most 
existing  units.  However,  as  noted 
earlier,  the  relative  accuracy  test 
represents  a  combination  of  a  measure 
of  monitor  bias  and  of  the  random 
variance  in  CEMS  measurements 
(relative  to  the  reference  method),  and  it 
has  been  suggested  that  there  may  be 
supplemental  tests  (e.g.,  t-test.  rank  sign 
test)  that  would  be  more  effective  in 
assuring  measurements  that  are 
sufficiently  accurate  to  meet  annual 
emission  reduction  requirements  and 
support  allowance  trading.  In  addition, 
some  have  argued  that  there  is 
measurement  error  associated  with  the 
reference  method  (as  well  as  with  the 
CEMS)  and  that  because  of  this  error  the 
relative  accuracy  and  bias  tests  could 
result  in  incorrect  conclusions  on  the 
inaccuracy  or  bias  of  the  CEMS.  As  a 
result,  EPA  is  interested  in  further 
comments  with  respect  to  the  following 
concerns  that  have  been  raised  with 
regfird  to  today's  proposal: 

•  What  characteristics  (for  example, 
in  terms  of  measurement  error)  are 
necessary  to  ensure  compliance  with  the 
annual  emission  targets  set  under  the 
Clean  Air  Act? 


•  Given  the  proposed  requirement 
that  units  conduct  a  daily  calibration 
test,  how  effective  is  the  relative 
accuracy  test  in  assuring  a  sufficiently 
accurate  measurement  of  annual 
emissions?  Similarly,  how  effective  is 
the  bias  test  in  meeting  this  objective? 

•  Are  there  alternative  ways  of 
structuring  the  I'elative  accuracy  and 
bias  tests  that  would  be  as  effective,  or 
more  effective,  and  less  costly  in 
assuring  measurements  sufficiently 
accurate  to  meet  annual  emission 
requirements  and  support  allowance 
trading? 

•  Are  there  cases  where,  given  other 
quality  data  checks  (and  the  resulting 
confidence  in  the  data),  an  exemption 
from  the  bias  test  could  be  warranted 
and  still  have  the  monitoring  data 
necessary  to  assure  achievement  of  the 
emission-reduction  goals  and  support 
allowance  trading?  For  example,  it  has 
been  suggested  that  a  relative  accuracy 
threshold  be  set  below  which  no  bias 
test  would  be  required,  i.e..  a  relative 
accuracy  of  5  percent.  3  percent,  or  2.5 
percent.  Also  suggested  was  a  threshold 
for  the  mean  difference  between  the 
reference  method  and  the  CE\iS 
(expressed  as  a  percentage  deviation  of 
the  arithmetic  mean  of  the  CEMS 
measurements  from  the  arithmetic  mean 
of  the  reference  method  measurements) 
below  which  no  bias  test  would  be 
required,  i.e..  at  a  mean  difference  of  5 
percent  or  2.5  percent. 

These  questions  apply  to  bias  testing 
for  flow  and  NO,  monitors,  covered  in 
sections  VI.D.2  and  VI.E.2.  respectively, 
as  well  as  for  SOj  monitors,  covered  in 
this  Section.  EPA  requests  comment  on 
these  questions  with  respect  to  any  or 
all  of  these  pollutants. 

c.  Calibration  error.  EPA  is  proposing 
to  expand  Subpart  Da's  two-point  (low 
and  high)  calibration  error  test  for 
monitor  certification  into  a  three-point 
(low,  mid-range,  and  high)  test  under  the 
Acid  Rain  program  to  ensure  the 
accuracy  of  SOi  emissions 
measurements  throughout  the  entire 
range  of  expected  values.  A  calibration 
error  test  "challenges"  the  monitor 
under  controlled  conditions  with  gases 
of  known  pollutant  concentrations  in 
order  to  evaluate  the  closeness  of  its 
emissions  measurements  to  different 
certified  concentration  levels  of  the 
calibration  gases.  As  outlined  below  in 
Section  3  on  quality  assurance  and 
quality  control  procedures,  the  gases 
used  to  supply  the  known 
concentrations  are  required  to  be  either 
standard  reference  material  or  Protocol 
1  gases  certified  to  be  within  2  percent 
of  the  corresponding  standard  reference 
material. 


For  calibration  error  tests  under 
Subpart  Da,  the  high  level  of  the 
pollutant  concentration  is  normally 
between  1.25  and  2  times  the  applicable 
emissions  stSindard  and  the  low  level  is 
normally  zero.  Under  Subpart  Da. 
accuracy  in  measuring  SOi  emissions  is 
necessary  only  to  the  extent  of 
determining  v\hether  or  not  the  unit's 
emissions  exceed  the  applicable 
emission  rate  standard.  Once  the 
emissions  are  shown  to  exceed  the 
applicable  standard,  however,  the 
accuracy  of  the  monitor's  measurements 
are  no  longer  important.  Moreover, 
subpart  Da  constrains  units  to  operate 
within  a  narrow  range  of  SOj 
concentrations,  so  monitor  accunicy 
over  a  wide  concentration  range  is  not  a 
concern. 

Under  the  Acid  Rain  program  with  its 
allowance  trading  market,  however, 
units  can  operate  over  a  potentially 
wide  range  of  SOj  concentrations.  Some 
units  are  expected  to  emit  SO? 
concentrations  at  substantially  higher 
levels  than  those  experienced  under 
Subpart  Da.  Under  the  Acid  Rain 
program.  SO2  emissions  must  be 
measured  accurately  throughout  the 
entire  range  of  expected  SO2 
concentrations.  The  proposed  rule 
would  require  calibration  error  tests  at 
three  levels,  defined  as  a  percentage  of 
the  expected  range  of  SO2 
concentrations,  as  follows:  (1)  0-20 
percent  for  the  low  level.  (2)  40-^ 
percent  for  the  mid-range  level,  and  (3) 
80-100  percent  for  the  high  level.  The 
"high  "  level  of  SOj  concentration  used 
for  calibration  error  tests  under  Subpart 
Da  would  probably  correspond,  for 
many  units,  to  the  "mid-range"  level 
under  the  Acid  Rain  program. 

EPA  proposes  to  use  subpart  Da's 
performance  specification  of  2.5  percent 
for  calibration  error  for  monitor 
certification  under  the  Acid  Rain 
program.  That  is.  to  qualify  for 
certification,  a  monitor's  measurements 
of  S(32  concentrations  would  be  required 
to  not  deviate  from  the  known 
calibration  gas  values  by  more  than  2.5 
percent  for  each  of  three  concentration 
(low,  mid-range,  and  high)  levels. 

d.  Cycle  time/Response  time.  EPA 
proposes  to  use  the  cycle  time/response 
time  test  required  for  monitor 
certification  under  subpart  Da  for  the 
Acid  Rain  program.  The  objective  of  this 
test  is  to  determine  how  quickly  the 
monitor  responds  to  changes  in 
pollutant  concentration.  The  cycle  time/ 
response  time  test  "challenges  "  the 
monitor  with  alternating  gases  of  known 
(high  and  low)  pollutant  concentrations 
and  records  the  amount  of  time  required 
for  the  monitor  to  register  95  percent  of 
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For  calibration  error  tests  under 
Subpart  Da.  the  high  level  of  the 
pollutant  concentration  is  normally 
between  1.25  and  2  times  the  applicable 
emissions  stSindard  and  the  low  level  is 
normally  zero.  Under  Subpart  Da, 
accuracy  in  measuring  SO?  emissions  is 
necessary  only  to  the  extent  of 
determining  whether  or  not  the  unit's 
emissions  exceed  the  applicable 
emission  rate  standard.  Once  the 
emissions  are  shown  to  exceed  the 
applicable  standard,  however,  the 
accuracy  of  the  monitor's  measurements 
are  no  longer  important.  Moreover, 
subpart  Da  constrains  units  to  operate 
within  a  narrow  range  of  SOj 
concentrations,  so  monitor  accuracy 
over  a  wide  concentration  range  is  not  a 
concern. 

Under  the  Acid  Rain  program  with  its 
allowance  trading  market,  however, 
units  can  operate  over  a  potentially 
wide  range  of  SOj  concentrations.  Some 
units  are  expected  to  emit  SOi 
concentrations  at  substantially  higher 
levels  than  those  experienced  under 
Subpart  Da.  Under  the  Acid  Rain 
program.  SOj  emissions  must  be 
measured  accurately  throughout  the 
entire  range  of  expected  SO2 
concentrations.  The  proposed  rule 
would  require  calibration  error  tests  at 
three  levels,  defined  as  a  percentage  of 
the  expected  range  of  SO2 
concentrations,  as  follows:  (1)  O-20 
percent  for  the  low  level.  (2)  40-60 
percent  for  the  mid-range  level,  and  (3) 
80-100  percent  for  the  high  level.  The 
"high"  level  of  SOj  concentration  used 
for  calibration  error  tests  under  Subpart 
Da  would  probably  correspond,  for 
many  units,  to  the  "mid-range"  level 
under  the  Acid  Rain  program. 

EPA  proposes  to  use  subpart  Da's 
performance  specification  of  2.5  percent 
for  calibration  error  for  monitor 
certification  under  the  Acid  Rain 
program.  That  is.  to  qualify  for 
certification,  a  monitor's  measurements 
of  SO2  concentrations  would  be  required 
to  not  deviate  from  the  known 
calibration  gas  values  by  more  than  2.5 
percent  for  each  of  three  concentration 
(low,  mid-range,  and  high)  levels. 

d.  Cycle  time/Response  time.  EPA 
proposes  to  use  the  cycle  time/response 
time  test  required  for  monitor 
certification  under  subpart  Da  for  the 
Acid  Rain  program.  The  objective  of  this 
test  is  to  determine  how  quickly  the 
monitor  responds  to  changes  in 
pollutant  concentration.  The  cycle  time/ 
response  time  test  "challenges  "  the 
monitor  with  alternating  gases  of  known 
(high  and  low)  pollutant  concentrations 
and  records  the  amount  of  time  required 
for  the  monitor  to  register  95  percent  of 


the  difference  between  the  two 
concentration  values.  EPA  proposes  to 
use  Subpart  Da's  performance 
specification  of  15  minutes  as  the 
maximum  time  allowed. 

3.  Quality  Assurance  and  Quality 
Control  Procedures 

As  in  the  case  of  the  performance 
specifications  for  the  certification  of  SO3 
monitors.  EPA  has  relied  on  subpart 
Da's  procedures  for  quality  assurance 
(QA)  and  quality  control  (QC)  of 
monitor  accuracy  and  recorded 
emissions  data  as  the  initial  template  for 
defining  these  requirements  under  the 
Acid  Rain  program.  Subpart  Da  QA/QC 
procedures  are  specified  in  Appendix  F. 
40  CFR  part  60.  They  consist  of  a  series 
of  tests  to  be  performed  periodically 
(daily,  quarterly,  semi-annually,  and 
annually)  to  ensure  that  the  monitors, 
once  certified,  continue  to  operate 
reliably  and  accurately.  Also  included  in 
subpart  Da  are  specifications  for 
maintaining  records  of  QA/QC  test 
dates,  descriptions,  and  results  and  for 
the  submission  of  quarterly  Data 
Assessment  Reports  to  EPA  and  other 
applicable  regulatory  authorities. 

Under  subpart  Da.  quality  assurance 
procedures  are  needed  to  assess  an 
affected  units  compliance  with 
applicable  emissions  standards  on  a  30- 
day  rolling  average  basis.  The  Acid  Rain 
program,  however,  will  require  a  more 
timely  assessment  of  the  accuracy  of 
recorded  emissions  data  for  the  proper 
functioning  of  the  allowance  trading 
market.  Timely  and  accurate  emissions 
data  will  help  foster  certainty  in  the 
market,  thus  facilitating  trades,  whereas 
unknown  or  inaccurate  emissions  data 
could  lead  to  the  hoarding  of  allowances 
as  a  compliance  "cushion."  Thus.  EPA  is 
proposing  to  require  affected  units  to 
quality  assure  each  day's  recorded 
emissions  data  within  24  hours.  Also,  as 
was  done  with  the  performance 
specifications  for  the  certification  of 
monitors.  EPA  is  proposing  other 
changes  to  subpart  Da's  QA/QC 
procedures  to  improve  the  accuracy  of 
emissions  measurements. 

a.  Daily  calibration  error  test.  As 
mentioned  previously.  EPA  is  proposing 
to  expand  Subpart  Da's  daily  calibration 
drift  checks  for  the  802  pollutant 
concentration  monitor  into  daily  two- 
point  (low  and  high  concentration) 
calibration  error  tests  so  as  to  quality 
assure  the  recorded  emissions  data  on  a 
daily  basis.  Under  the  Acid  Rain 
program,  affected  units  would  be 
required  to  use  either  Protocol  1  gases  or 
gases  that  are  traceable  to  either  a 
standard  reference  material  gas  or  a 
National  Institute  of  Standards  and 
Technology  (NIST)/EPA-approved 


certified  reference  material  gas  for  these 
daily  calibration  error  tests,  in  addition 
to  the  quarterly  calibration  error  tests, 
as  required  under  Subpart  Da.  The 
accuracy  of  emissions  measurements  is 
directly  related  to  the  quality  of  gases 
used  in  the  calibration  error  tests. 
Previous  studies  have  shown  that  the 
"known"  SO2  concentration  in  some 
commercially  available  test  gases  may 
deviate  from  the  specified  value  by  as 
much  as  IB  percent,  which  is  not 
acceptable  quality.*' 

"Standard  reference  material  gases" 
are  gases  of  known  pollutant 
concentration  that  are  certified  and 
distributed  by  the  National  Institute  for 
Standards  and  Technology.  These  gases 
are  of  the  highest  quality,  but  are 
available  only  in  limited  quantities. 
"Protocol  1  gases"  are  manufactured 
according  to  a  standard  protocol  that 
uses  samples  of  standard  reference 
material  gases  and  compares  the 
pollutant  concentration  in  the  Protocol  1 
gas  against  its  benchmark  in  the 
standard  reference  material  gas. 

Recent  audits  of  Protocol  1  gases 
indicate  that  their  pollutant 
concentrations  are  within  five  percent  of 
standard  reference  material  benchmark 
in  over  90  percent  of  the  gases  tested.*' 
EPA  was  concerned  that  this  level  of 
quality  control  would  not  be  sufficient 
for  the  Acid  Rain  program,  and  therefore 
conducted  an  examination  of  the  current 
quality  of  the  Protocol  1  calibration 
gases  sold  on  the  market  today.  This 
examination  showed  that,  for  90  percent 
of  the  samples,  the  pollutant 
concentrations  were  within  2  percent  of 
the  concentration  of  standard  reference 
materials,  constituting  a  marked 
improvement  in  the  quality  over 
previous  figures.*^  Given  the  results  of 
the  aforementioned  EPA  survey  and  the 
fact  that  the  accuracy  of  Protocol  1 
gases  is  directly  related  to  the  accuracy 
of  the  CEMS.  the  proposed  regulation 
would  require  that  all  calibration  gases 
used  in  the  Acid  Rain  program  be 
vendor-certified  to  be  within  2  percent 
of  the  indicated  value,  as  measured 
against  the  standard  reference  material 
benchmark.  Protocol  1  gases  would  be 
audited  annually  and  the  results 
published. 


*•  "Performance  Audits  of  EPA  Protocol  Cases 
and  Inspection  and  Maintenance  of  Calibration 
Cases,"  R.  Wright.  E.  Tew.  C.  Decker.  D.  von 
Lehmden.  and  W.  Barnard.  |oumal  of  the  Air 
Pollution  Control  Association  (lAPCA),  Vol.  37.  No. 
4.  April  1987. 

*•  "Accuracy  Assessment  of  EPA  Protocol  Gases 
in  1988."  R.  Wright.  C.  Wall.  C.  Decker,  and  D.  von 
Lehmden.  JAPCA  Notebook.  Vol.  39.  No.  9. 
September  1989. 

"  Draft  1991  audit  results,  memorandum  to  EPA. 
R.  Shares.  Research  Triangle  Institute.  August  13. 
1991. 


Field  personnel  from  EPA  Regional 
Offices  have  observed  that  most  units 
already  use  Protocol  1  gases  for  daily 
calibration  drift  checks  of  their  SCh 
pollutant  concentration  monitors. 
Consequently,  the  requirement  to  use 
Protocol  1  gases  daily  should  not 
increase  the  burden  on  the  regulated 
community.  This  assessment  has  been 
confirmed  by  members  of  the  ARAC 
Emissions  Monitoring  Subcommittee, 
who  recommended  that  EPA  require  the 
use  of  Protocol  1  gases  for  daily 
calibration  error  tests  under  the  Acid 
Rain  program.** 

A  concern  was  raised  by  a  few 
electric  utilities  that  employ  a  certain 
type  of  in  situ  monitor  which  has  a  built- 
in  gas  reference  cell  for  calibration  drift 
checks.  For  this  type  of  monitor,  it 
would  be  cumbersome  to  perform  daily 
calibration  error  tests  using  Protocol  1 
gases.  However,  these  monitor  models 
were  initially  fabricated  over  10  years 
ago;  many  units  have  already  replaced 
them  with  newer  models  that  are 
amenable  to  daily  calibration  error  tests 
using  Protocol  1  gases.  EPA  expects  that 
the  remainder  of  these  monitors  may  be 
replaced  in  the  reasonably  near  future. 
Therefore,  EPA  solicits  comment  as  to 
whether  such  an  exception  would  be 
warranted,  the  conditions  of  any  such 
exception,  and  whether  the  quality, 
stability  and  reliability  of  the  calibration 
gas  in  the  built-in  cells  of  these  monitors 
would  satisfy  the  Protocol  1  criteria. 

Subpart  Da  has  two  complementary 
standards  for  defining  unacceptable 
monitor  performance  with  respect  to 
daily  calibration  drift  error  (1)  Drift 
exceeds  four  times  the  performance 
specification  of  2.5  percent  in  a  given 
day.  and  (2)  drift  exceeds  twice  the 
specification  for  each  of  five 
consecutive  days.  A  monitor  is 
considered  "out  of  control"  if  it  fails  the 
daily  calibration  error  test  on  the  basis 
of  either  of  these  standards.  The 
recorded  emissions  data  from  such  a 
monitor  would  be  considered  invalid  for 
compliance  purposes. 

EPA  believes  that  the  calibration  error 
standards  under  Subpart  Da  are  neither 
sufficiently  stringent  to  ensure  the 
accuracy  of  emissions  measurements 
nor  reflective  of  today's  CEMS 
technology  achievements.  Accordingly. 
EPA  proposes  to  adopt  the  calibration 
error  standard  used  in  the 
Commonwealth  of  Pennsylvania's 
CEMS  regulations  for  the  Acid  Rain 
program — namely,  drift  should  not 
exceed  5  percent  (twice  the  specification 


«"  E14 — Acid  Rain  Advisorj-  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee  Minutes. 
February  20. 1991. 
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of  2.5  percent)  in  a  given  day.  The 
recorded  emissions  data  from  a  monitor 
that  fails  this  calibration  error  standard 
would  be  considered  invalid,  or 
"missing."  prospectively  until  monitor 
drift  is  brought  under  control  (within 
specification). 

b.  Periodic  performance  tests.  As 
discussed  earlier,  the  Acid  Rain  program 
requires  emissions  data  which  is  both 
more  comprehensive  and  more  accurate 
than  that  required  under  subpart  Da. 
The  most  important  factor  in  obtaining 
such  data  is  accurate  and  reliable 
monitoring.  EPA  proposes  to  assure  this 
enhanced  accuracy  and  reliability  by 
requiring  monitor  performance  testing 
that  is  more  frequent  and 
comprehensive  than  the  tests  in  subpart 
Da.  Specifically,  EPA  proposes  to 
require  three  kinds  of  performance  tests 
on  SO2  concentration  monitors — a 
relative  accuracy  test  audit,  a  bias  test, 
and  a  three-point  calibration  error  test — 
to  be  run  at  varying  intervals,  depending 
on  the  type  of  test  and  the  results 
obtained.  With  the  exception  of  the  bias 
test,  the  recorded  SO5  concentration 
data  from  a  monitor  that  fails  any  of 
these  tests  would  be  considered  invalid, 
or  "missing,"  prospectively  until 
corrective  action  is  taken  and  the 
monitor  achieves  the  required 
performance  standard.  In  the  case  of  the 
bias  test,  concentration  data  that  fails 
would  be  adjusted  to  compensate  for 
bias  until  the  system  is  corrected  and 
passes  a  subsequent  bias  test. 

1.  Relative  Accuracy  Test  Audit 

As  discussed  elsewhere  in  this 
preamble  in  the  section  on  performance 
specifications  and  standards,  a  relative 
accuracy  test  audit  or  RATA,  consists 
of  nine  sets  of  paired  comparisons 
between  the  monitor's  pollutant 
concentration  measurements  and  the 
values  determined  contemporaneously 
by  a  reference  method.  The  proposed 
relative  accuracy  standard  for  SO2 
pollutant  concentration  monitors  in  the 
RATA  is  identical  to  that  proposed  for 
the  monitor  certification  tests.  That  is. 
under  the  proposed  rule,  SO*  pollutant 
concentration  monitors  would  be 
required  to  achieve  relative  accuracies 
of  10  percent  or  less  in  the  RATAs.  The 
recorded  SOi  concentration  data  from  a 
monitor  that  fails  a  RATA  would  be 
considered  invalid,  or  "missing." 
prospectively  until  corrective  action  is 
taken  and  the  monitor  achieves  the 
required  performance  standard. 

EPA  is  proposing  to  require  semi- 
annual RATAs  for  SO2  pollutant 
concentration  monitors,  with  one 
exception  described  below.  This 
frequency  is  consistent  with  the  practice 
commonly  followed  in  the  clean  coal 


technology  program,  and  is  judged  to  be 
sufficiently  frequent  to  assure  that 
owner(s)  and  operator(s)  will  give 
proper  attention  to  monitor  maintenance 
while  avoiding  unnecessarily  frequent 
testing.  In  deliberations  over  the 
achievable  level  of  monitor 
performance,  EPA  considered  the 
cumulative  distribution  of  relative 
accuracy  results  for  SOt  concentration 
monitors  in  EPA's  database  of  relative 
accuracy  test  audits  (RATAs).  As 
previously  mentioned,  the  results 
indicated  that  89  percent  of  the  RATAs 
would  have  passed  at  the  10  percent 
level  of  relative  accuracy  being 
proposed  in  today's  notice.  Moreover, 
the  results  showed  that  69  percent  and 
45  percent  of  the  RATAs  would  pass  at 
the  7.5  percent  and  5  percent  levels, 
respectively,  even  though  they  had  been 
required  to  meet  only  the  subpart  Da 
threshold  of  20  percent.  In  discussions 
with  electric  utility  officials,  however,  it 
became  clear  that  disagreement  persists 
as  to  what  these  data  show  regarding 
the  achievable  level  of  relative  accuracy 
over  a  larger  universe  of  units.  While 
these  officials  agree  that  relative 
accuracies  below  10  percent  are  clearly 
achievable  in  some  cases,  they  believe 
the  evidence  is  insufficient  to  show  that 
all  installations  can  meet  such  a 
requirement. 

At  the  same  time,  in  these 
discussions,  it  became  clear  that  both 
EPA  and  the  utility  representatives 
agree  that  the  achievement  of  relative 
accuracies  substantially  better  than  10 
percent  is  an  indication  of  especially 
good  design,  maintenance,  and  quality 
control,  and  that  such  results  should 
permit  the  reduction  in  the  frequency  of 
subsequent  testing.  Given  these  facts, 
EPA  is  proposing  a  reduced  RATA 
frequency  for  those  monitors  that 
achieve  a  relative  accuracy  of  7.5 
percent  or  better.*"  These  monitors 
would  be  allowed  to  reduce  the 
subsequent  RATA  frequency  from  semi- 
annual to  annual,  and  to  retain  this 
frequency  as  long  as  relative  accuracy 
remains  at  7.5  percent  or  better.  This 
feature  reflects  EPA's  judgment  that  the 
achievement  of  7.5  percent  reflects  a 
monitor  performance  which  allows 
sufficient  confidence  in  monitor  quality 
control  to  permit  extending  the  inter-test 
period.  Further,  EPA  agrees  that  this 
incentive-based  approach  to  accuracy 
improvement  is  a  sensible  way  to 
encourage  advances  in  the  monitoring 
program.  Table  3  summarizes  the 


required  RATA  frequency  as  a  function 
of  achieved  relative  accuracy. 

Table  3.— RATA  Frequency  for  SO- 
Concentration  Monitors 


Relative  accuracy 


Requtred  RATA 
frequency 


<10%.. 


Semi-anr>ual 
i  Annual. 


*•  Sources  meeting  the  10%  requirement  but  not 
achieving  a  relative  accuracy  of  7.5%  or  better 
would  be  allowed  two  tries  [i.e..  they  could  collect 
two  seU  oi  RATA  data)  to  achieve  7.5%.  and 
thereby  lower  their  RATA  frequency. 


2.  Bias  Test 

The  periodic  bias  tests  on  SOi 
pollutant  concentration  monitors  for  the 
Acid  Rain  program  would  be  conducted 
with  the  same  frequency  and  at  the 
same  time  as  the  RATAs,  would  employ 
the  RATA  data,  and  would  be  identical 
to  the  bias  test  described  previously  for 
monitor  certification.  The  proposed 
performance  standard  for  SO?  pollutant 
concentration  monitors  in  the  bias  test  is 
also  identical  to  that  proposed  for 
monitor  certification.  That  is,  under  the 
proposed  rule,  SO?  pollutant 
concentration  monitors  would  be 
required  to  pass  a  t-test.  applied  to 
detect  low  bias  only,  at  the  95-percent 
level  of  confidence.  As  discussed 
previously,  the  recorded  SO2 
concentration  data  from  a  monitor  that 
fails  a  bias  test  would  not  be  considered 
invalid,  or  "missing."  but  would  be 
adjusted  upward  to  compensate  for  the 
bias,  using  the  method  shown  in 
appendix  A  of  the  rule,  until  corrective 
action  is  demonstrated  in  a  subsequent 
bias  test.  Sources  would  have  the  option 
of  continuing  to  apply  the  bias- 
adjustment  factor  to  their  monitor 
readings  or  eliminating  the  source  of  the 
bias.  The  bias  adjustment  factor  would 
be  applied  to  all  monitor  readings  until  a 
new  RATA  is  conducted  in  which  the 
relative  accuracy  standard  is  met  and 
the  bias  test  is  passed.  In  the  new 
RATA,  if  the  unit  passes  the  relative 
accuracy  test  but  again  fails  the  bias 
test,  the  bias  adjustment  factor  would  be 
recomputed  based  on  the  new  RATA 
values  and  this  new  factor  would  be 
applied  to  subsequent  monitor  readings. 
As  proposed,  the  bias  test  regulations 
would  allow  a  source  to  re-take  the  bias 
test  at  any  time  in  order  to  attempt  to 
pass  or  reduce  the  size  of  the  bias  data 
adjustment.  In  discussions  about  bias 
test  design,  some  have  voiced  the 
concern  that  sources  saddled  with  a 
large  bias  adjustment  factor  might  take 
advantage  of  natural  test-to-test 
variability  by  rerunning  the  RATA/bias 
test  a  number  of  times  until,  by  chance, 
they  passed  the  test  or  at  least  achieved 
a  lower  adjustment  factor.  Such  a 
procedure  would  be  analogous  to  taking 
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required  RATA  frequency  as  a  function 
of  achieved  relative  accuracy. 

Table  3.— RATA  Frequency  for  SO- 
Concentration  Monitors 


Relative  accuracy 


Required  RATA 
frequency 


<  10% [  Semi-anrxial. 

<  7.5% : w  Annual 


2.  Bias  Test 

The  periodic  bias  tests  on  SO2 
pollutant  concentration  monitors  for  the 
Acid  Rain  program  would  be  conducted 
with  the  same  frequency  and  at  the 
same  time  as  the  RATAs,  would  employ 
the  RATA  data,  and  would  be  identical 
to  the  bias  test  described  previously  for 
monitor  certification.  The  proposed 
performance  standard  for  SO?  pollutant 
concentration  monitors  in  the  bias  test  is 
also  identical  to  that  proposed  for 
monitor  certification.  That  is,  under  the 
proposed  rule.  SO2  pollutant 
concentration  monitors  would  be 
required  to  pass  a  t-test,  applied  to 
detect  low  bias  only,  at  the  95-percent 
level  of  confidence.  As  discussed 
previously,  the  recorded  SO2 
concentration  data  from  a  monitor  that 
fails  a  bias  test  would  not  be  considered 
invalid,  or  "missing,"  but  would  be 
adjusted  upward  to  compensate  for  the 
bias,  using  the  method  shown  in 
appendix  A  of  the  rule,  until  corrective 
action  is  demonstrated  in  a  subsequent 
bias  test.  Sources  would  have  the  option 
of  continuing  to  apply  the  bias- 
adjustment  factor  to  their  monitor 
readings  or  eliminating  the  source  of  the 
bias.  The  bias  adjustment  factor  would 
be  applied  to  all  monitor  readings  until  a 
new  RATA  is  conducted  in  which  the 
relative  accuracy  standard  is  met  and 
the  bias  test  is  passed.  In  the  new 
RATA,  if  the  unit  passes  the  relative 
accuracy  test  but  again  fails  the  bias 
test,  the  bias  adjustment  factor  would  be 
recomputed  based  on  the  new  RATA 
values  and  this  new  factor  would  be 
applied  to  subsequent  monitor  readings. 
As  proposed,  the  bias  test  regulations 
would  allow  a  source  to  re-take  the  bias 
test  at  any  time  in  order  to  attempt  to 
pass  or  reduce  the  size  of  the  bias  data 
adjustment.  In  discussions  about  bias 
test  design,  some  have  voiced  the 
concern  that  sources  saddled  with  a 
large  bias  adjustment  factor  might  take 
advantage  of  natural  test-to-test 
variability  by  rerunning  the  RATA/bias 
test  a  number  of  times  until,  by  chance, 
they  passed  the  test  or  at  least  achieved 
a  lower  adjustment  factor.  Such  a 
procedure  would  be  analogous  to  taking 


a  large  amount  of  RATA  data  and 
picking  out  the  best  nina  to  show 
[achievement  of  a  relative  accuracy 
standard.  Existing  procedures  governing 
the  conduci  of  RATAs  prevent  this 
tactic  (results  of  multiple  tries  must  be 
averaged,  and  consecutive  runs  must  be 
used)  and  it  has  been  suggested  that 
analogous  strictures  are  needed  in  the 
bias  case.  As  an  example  of  such  a 
stricture  for  bias,  the  rule  could  include 
a  requirement  to  use  the  results  of  all 
runs  up  to  a  maximum  of  36  paired 
samples.  This  would  improve  the  quality 
of  the  bias  assessment  as  more  trials 
were  attempted. 

On  the  other  hand,  EPA  wants  to 
encourage  sources  to  "fix"  biased 
monitors  and  pass  the  bias  test,  rather 
than  simply  accepting  the  adjustment 
factor.  Any  contemplated  limitation  on 
the  number  of  attempts  to  pass  must 
take  this  into  consideration,  since 
sources  would  have  less  incentive  to  fix 
biased  monitors  if  they  had  to  wait  imtil 
the  next  scheduled  RATA/bias  test  to 
be  rid  of  the  adjustment  factor.  EPA 
invites  comment  on  the  importance  of 
this  problem  and  on  reguiatory 
approaches  to  address  it. 

3.  Three-Point  Calibration  Error  Test 

EPA  proposes  to  require  a  quarterly 
three-point  calibration  error  test  on  SOj 
pollution  concentration  monitors  for  the 
Acid  Rain  program.  This  test  would  be 
identical  to  the  three-point  calibration 
error  test  described  previously  for 
monitor  certification.  Under  the 
proposed  rule,  a  monitor's 
measurements  of  SOj  concentrations 
would  not  be  allowed  to  deviate  from 
the  known  values  by  more  than  5 
percent  for  each  of  three  concentration 
(low.  mid-range,  and  high)  levels.  Many 
industry  representatives  indicated  that 
this  limitation  was  inadequate  based  on 
the  variability  of  the  quality  of  the 
calibration  cylinder  gas.  EPA  agrees 
with  the  underlying  concern,  but 
believes  that  the  5  percent  deviation  will 
be  achievable  due  to  the  addition  of  the 
requirement  for  vendor  certification  of 
the  calibration  cylinder  gas  to  the  2 
percent  level 

In  developing  this  standard.  EPA 
considered  a  requirement  of  2.5  percent 
accuracy,  identical  to  the  certification 
requirement.  Such  a  standard  might  be 
achievable,  given  that  the  most  recent 
EPA  survey  found  that  90  percent  of 
sampled  Protocol  1  gases  were  within  2 
percent  of  the  value  of  standard 
reference  materials.  However,  EPA 
believes  it  is  more  reasonable  to  allow 
the  calibration  error  to  vary  as  much  as 
5  percent  on  quarterly  assessments. 
Several  manufacturers  have  indicated 
that  this  standard  is  readily  achievabfe 


with  their  instruments.  Furthermore,  the 
Commonwealth  of  Pennsylvania 
requires  a  3-point  calibration  error  test 
with  a  5  percent  accuracy  standard,  and 
monitors  there  have  had  little  trouble 
satisfying  these  requirements.*" 

4.  Monitoring  of  SOi  Reductions  From 
Qualifying  Phase  I  Technologies 

Section  402(19)  of  the  Act  defines  a 
■qualifying  phase  I  technology"  as  "a 
technological  system  of  continuous 
emission  reduction  which  achieves  a  90 
percent  reduction  in  emissions  of  sulfur 
dioxide  from  the  emissions  that  would 
have  resulted  from  the  use  of  fuels 
which  were  not  subject  to  treatment 
prior  to  combustion."  Under  subsection 
404(d)  of  the  Act,  a  Phase  I  unit 
equipped  with  a  qualifying  Phase  I 
technology  or  transferring  its  emissions 
reduction  requirement  to  a  unit  using  a 
qualifying  Phase  I  technology  may  apply 
for  a  two  year  extension  in  meeting  the 
Phase  I  sulfur  dioxide  requirements  and 
for  extra  allowances  from  a  special 
reserve.*'  In  order  to  determine  if  units 
given  an  extension  are  eligible  for  the 
Phase  I  extension  reserve  allowances, 
EPA  must  receive  information  to  verify 
that  the  emissions  reduction  technology 
actually  reduces  sulfur  dioxide 
emissions  by  90  percent. 

EPA  is  proposing  both  a  start-up 
demonstration  test  and  an  annual 
demonstration  of  the  sulfur  dioxide 
removal  efficiency  achieved  by  units 
that  are  reducing  sulfur  dioxide 
emissions  for  the  purpose  of  receiving  a 
Phase  I  extension.  The  initial  test  would 
require  a  thirty  day  average  of  the  sulfur 
dioxide  emission  rate  in  pounds  of  sulfur 
dioxideper  million  British  thermal  units 
(Ib/mmBtu)  at  the  inlet  (entrance)  and 
outlet  (exit)  of  the  emission  controls, 
similar  to  the  start-up  performance  test 
required  for  sulfjr  dioxide  emission 
controls  under  NSPS.  Both  the  Agency 
and  the  owner(s)  and  operator[s)  of  the 
unit  would  be  able  to  evaluate  if  the 
emission  controls  were  capable  of 
achieving  a  90  percent  retiuction  of 
sulfur  dioxide. 

EPA  considered  whether  to  require 
this  thirty-day  test  to  apply  at  all  times 
when  emissions  are  produced  by  the 
unit.  However,  several  electric  utility 
representatives  have  pointed  out  that 
short  duration  malfunctions  and  periods 
of  start-up  and  shutdown  could 
adversely  affect  an  average  sulfur 
dioxide  removal  efficiency  when  the 


'°  "Highligiits  of  Pennsylvaniu's  Continuous 
Emidsion  Monitoring  System  Qualitj'  Assurance 
Program."  S.  Darling.  Pennsylvania  Department  of 
Environmental  Resources,  presented  at  IMS  Joint 
Power  Generation  Conference,  Philadelphia.  Pa. 

"  See  40  CFR  part  72.  subparts  D  and  L. 


average  is  calculated  using- only  30  days' 
wortfi  of  data.**  Furthermore,  the 
Agency  recognizes  that  there  will 
probably  be  more  problems  and 
malfunctions  during  the  first  few  months 
of  operation  of  the  emission  reduction 
controls.  Accordingly.  EPA  is  proposing 
that  during  this  initial  30-day  test, 
calculations  will  not  include  emissions 
data  monitored  during  periods  of 
malfunctions,  start-up,  or  shutdown. 

EPA  also  considered  measuring  sulfur 
dioxide  emissions  in  pounds  per  hour 
(!b/hr)  at  both  the  inlet  and  outlet  of  the 
emission  controls.  A  measurement  of 
sulfur  dioxide  concentration  alone  might 
not  be  sufficient  to  determine  the  sulfur 
dioxide  removal  efGciency  of  the 
emission  controls  because  of  the 
possibility  of  air  leaks,  differences  in 
Inoisture  content  of  the  measured  gases, 
or  other  differences  between  the  gases 
at  the  inlet  and  the  outlet  of  the  controls. 
This  can  be  prevented  by  measuring 
emissions  in  pounds  per  hour  with  a 
sulfur  dioxide  pollutant  conceatralion 
monitor  and  a  flow  monitor,  or  by 
measuring  emission  rate  in  pounds  per 
milhon  British  thermal  units  with  a 
sulfur  dioxide  pollutant  concentration 
monitor  and  a  diluent  monitor  for 
oxygen  or  carbon  dioxide.  EPA 
considered  requiring  monitoring  with  a 
flow  monitor  and  a  sulfur  diaxid* 
pollutant  concentration  monitor  at  both 
the  inlet  and  the  outlet  This  would  be 
consistent  with  monitoring  the  pounds 
per  hour  of  sulfur  dioxide  for 
comparison  with  allowances  held. 
However,  several  utilities  which  intend 
to  apply  for  Phase  I  extensions  are 
concerned  that  it  may  be  difRcuit  to 
install  a  flow  monitor  at  the  inlet  to 
emission  controls.  They  have  suggested 
that  it  would  be  easier  to  install  a 
diluent  monitor  and  a  sulfur  dioxide 
pollutant  concentration  monitor  at  both 
the  inlet  and  the  outlet  to  the  emission 
controls  for  purposes  of  this 
determination."  EPA  agrees  that  this 
would  be  sufficient. 

The  Agency  is  also  proposing  a 
continuing  demonstration  of  the  sulfur 
dioxide  removal  efficiency  to  determine 
which  sulfur  dioxide  emission  reduction 
technologies  achieve  a  90  percent  sulfur 
dioxide  emissions  reduction  on  an 
annual  basis.  The  continuing 
demonstrations  would  require 
continuous  monitoring  of  sulfur  dioxide 
emission  rate  (Ib/mmBtu)  at  the  inlet 
and  outlet  over  the  course  of  each  year 
from  start-up  of  the  emission  controls 
until  the  end  of  Phase  I.  EPA  considered 


"  Letter  from  iUinois  Power  Company.  Phase  I 
Extension  Monitoring  Proposal.  August  23. 1991. 
»»  UARC  letter.  August  8. 1991. 
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requiring  an  annual  30-day  test,  similar 
to  the  initial  30-day  test,  to  demonstrate 
continuing  compliance.  This  has  the 
advantage  of  allowing  the  test  to  be 
repealed  during  the  same  calendar  year 
if  the  emission  controls  failed  the  test,  or 
if  insufficient  monitoring  data  were 
gathered.  However,  various  electric 
utility  representatives  have  indicated 
that  since  compliance  with  allowances 
held  is  on  an  annual  basis,  compliance 
with  the  90  percent  sulfur  dioxide 
reduction  should  also  be  on  an  annual 
basis.**  EPA  agrees  that  the  statutory 
language  could  be  interpreted  this  way, 
and  thus,  is  now  proposing  compliance 
on  an  annual  average  basis.  Since  the 
annual  sulfur  dioxide  emissions  must 
actually  be  reduced  by  90  percent  over 
the  course  of  the  year,  emissions  data 
from  all  periods  of  combustion  would  be 
included  in  the  calculation,  even  during 
periods  of  start-up.  shutdown,  and 
malfunctions.  Because  the  emission 
rates  would  be  averaged  over  365  days 
instead  of  just  30  days,  there  would  also 
be  little  problem  with  individual 
emission  control  shutdowns  seriously 
affecting  the  annual  average. 

The  Act's  requirement  for  a  90  percent 
sulfur  dioxide  reduction  was  designed  to 
encourage  the  use  of  highly  efficient 
emission  control  devices,  such  as  wet 
limestone  scrubbers.  However,  the 
wording  of  the  definition  of  qualifying 
Phase  I  technologies  implies  that  a 
combination  of  technologies  could  be 
used,  such  as  coal  washing  and  a  dry 
lime  scrubber.  Accordingly,  EPA 
proposes  that  fuel  pretreatment  may 
also  be  included  in  calculations  of  sulfur 
dioxide  emission  reduction  for 
qualifying  Phase  I  technologies. 

D.  Flow  Monitoring 

In  order  to  meet  the  Act's  requirement 
of  continuous  recording  of  volumetric 
flow,  all  affected  units  would  be 
required  to  install  and  operate  a  flow 
monitor  as  part  of  their  continuous 
emission  monitoring  systems  for  SOj.  A 
flow  monitor  continuously  measures  the 
volumetric  flow  rate  of  exhaust  gas 
through  a  stack  or  duct  (also  called  a 
"flue  ").  When  combined  with  an  SOi 
pollutant  concentration  monitor  and  a 
data  acquisition  and  handling  system,  a 
flow  monitor  can  provide  continuous 
estimates  of  SOi  mass  emissions  per 
unit  time  (in  Ibs/hr).  Such  estimates  are 
needed  to  aggregate  SO2  mass  emissions 
into  tons  per  year  for  comparison 
against  allowances  held. 

EPA  is  proposing  the  use  of  flow 
monitors  in  today's  rule.  The  Agency 
and  some  States  have  documented 


experience  in  using  flow  monitors  for 
continuous  emission  rate  monitoring.*^ 
Further,  utilities  have  used  flow 
monitors  for  over  a  decade  to 
continuously  monitor  the  flow  of  air  to 
the  boiler  and  for  related  process 
control  applications.**  Because  flow 
monitors  have  not  generally  been 
required  at  electric  utility  sources,  fewer 
data  are  available  to  document  the 
reliability  and  accuracy  of  flow  monitors 
for  these  sources  than  are  available  for 
pollutant  concentration  monitors. 
However,  EPA  believes  the  data  are 
sufficient  to  support  the  proposed  flow 
monitoring  requirements.  Some  ARAC 
participants  have  endorsed  EPA's 
position  that  flow  monitors  currently 
represent  the  only  proven,  direct  method 
for  continuously  measuring  flow  that 
would  satisfy  Title  IV's  objectives.*' 
Other  monitoring  methods  that  have 
been  suggested  such  as  feedwater  flow 
rate,  electrical  output,  or  steam  flow  rate 
correlations  provide  only  indirect 
estimates  of  flue  gas  flow.  A  review  of 
these  methods  indicates  that  none  have 
been  shown  to  be  especially  accurate  or 
practical.** 

The  studies  cited  above  indicate  that 
flow  monitor  annual  availability  is 
comparable  to  pollutant  concentration 
monitor  annual  availability  and  that 
plant  personnel  have  confidence  in  flow 
monitor  performance.  The  average 
annual  availability  of  flow  monitors 
situated  in  the  exhaust  stacks  of  five 
coal-fired  utilities  and  three  industrial 
plants,  as  reported  by  plant  personnel, 
was  above  95  percent  during  1989-1990, 
and  all  but  one  of  these  monitors  had 


''*  l.etler  from  Illinois  Power  Company,  PhaM  I 
Extension  Monitohno  Proposal.  August  23. 1991. 


"  (1)  "Continuous  Measurement  of  Total  Gas 
Flow  Rate  from  Stationary  Sources."  U.S.  EPA.  RTP. 
NC.  Publication  EPA-650/2-75-020.  February  1975: 
(2)  "Continuous  Emission  Rale  Monitoring  Systems 
On-Sile  Inspections  at  Coal-Fired  Power  Plants." 
prepared  by  Entropy  Environmentalists.  Inc..  for 
U.S..  EPA.  May  11. 199a  (3)  Flow  Monitoring.  EPA 
Issue  Paper  for  the  Acid  Rain  Advisory  Committee. 
April  1991;  (4)  40  CFR  part  52.  appendix  E. 
"Performance  Specifications  and  Specification  Test 
Procedures  for  Monitoring  System  for  Effluent 
Stream  Gas  Volumetric  Flow  Rate":  (5)  40  CFR  part 
60.  appendix  B.  "Performance  Specification  6- 
Specifications  and  Test  Procedures  for  Continuous 
Emission  Rate  Monitoring  Systems  in  Stationary 
Sources";  (6)  40  CFR  part  60.  appendix  G. 
"Provisions  for  an  Alternative  Method  of 
Demonstrating  Compliance  with  40  CFR  60.43  for 
the  Newton  Power  Station  of  Central  Illinois  Public 
Service  Company";  and  (7)  regulations  in  State 
Implementation  Plans  (SIPs)  governing  the 
operations  of  municipal  incinerators. 

••  "Continuous  Emission  Rate  Monitoring 
Systems  On-Site  Inspections  at  Coal-Fired  Power 
Plants."  Entropy  Environmentalists.  Inc..  May  11. 
1990. 

•'  Acid  Rain  Advisory  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee  Minutes.  April 
29-30. 1991. 

**  IIA-48.  "Utility  Boiler  Parameter  Monitoring  for 
Determination  of  Flue  Gas  Flow  Rates."  J.  Richards. 
February  4. 1989. 


availabilities  of  95  percent  or  belter. 
This  informal  survey  included  all  the 
main  types  of  flow  monitors  that  are 
currently  being  used  for  continuous 
emission  rate  monitoring.  The  lowest 
annual  availability  reported  was  90 
percent.** 

There  are  three  main  types  of  flow 
monitors  currently  being  used  for  the 
continuous  monitoring  of  flue  gas  flow: 
ultrasonic,  differential  pressure,  and 
thermal.  Although  all  flow  monitors 
estimate  the  flue  gas  flow  rate  by 
multiplying  the  cross-sectional  area 
inside  the  flue  (stack)  by  the  average  gas 
velocity,  each  type  employs  a  different 
principle  to  measure  average  gas 
velocity.  Ultrasonic  flow  monitors 
determine  average  gas  velocity  directly 
by  measuring  the  time  it  takes  for  sound 
bursts  to  travel  between  two 
transceivers,  one  located  downstream  of 
the  other.  Differential  pressure  flow 
monitors  determine  average  gas  velocity 
by  measuring  the  pressure  at  one  or 
more  points  in  the  flue  gas  stream,  and 
using  the  established  relationship 
between  gas  pressure,  temperature, 
molecular  weight,  and  velocity.  Thermal 
flow  monitors  use  the  same  established 
relationship  to  determine  average  gas 
velocity,  but  they  measure  the  difference 
in  temperature  between  a  heated  and  an 
unhealed  element  in  the  flue  gas  stream. 

While  flow  monitoring  is  a  proven 
technology,  today's  rule  represents  the 
first  major  air  pollution  control 
regulation  to  require  flow  monitors  for 
the  continuous  monitoring  of  flue  gas 
flow  at  electric  utility  sources. 
Accordingly,  utilities  in  the  U.S.  have 
had  limited  experience  in  the 
installation,  operation,  and  maintenance 
of  flow  monitors  for  this  particular 
application,  and  this  limited  experience 
has  led  to  some  concern  about  the 
reliability  and  accuracy  of  flow 
monitors,  particularly  in  wet  stack 
environments  (e.g.,  downstream  of  a  wet 
scrubber).  Some  electric  utility 
representatives  have  suggested  that  in 
lieu  of  requiring  Phase  I  units  to 
continuously  monitor  flow,  as  mandated 
by  the  Act.  EPA  and  the  electric  utility 
industry  should  cooperatively  establish 
a  two-to-three  year  flow  monitor 
technology  evaluation/demonstration 
project.*"  However,  EPA  believes  the 
available  knowledge  is  sufficient  to 
support  the  proposed  requirement  for 


»»  E31— Flow  Monitoring.  EPA  Issue  Paper  for  the 
Acid  Rain  Advisory  Committee  (ARAC).  April  1991. 

"  "Flue  Gas  Flow  Monitoring  on  Electric  Utility 
Power  Plants:  Technical  Issues  and  a  Suggested 
Technology  Evaluation/Demonstration  Project."  R. 
McRanie,  April  25. 1991. 
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availabilities  of  95  percent  or  better. 
This  informal  survey  included  all  the 
main  types  of  flow  monitors  that  are 
currently  being  used  for  continuous 
emission  rate  monitoring.  The  lowest 
annual  availability  reported  was  90 
percent.*^ 

There  are  three  main  types  of  flow 
monitors  currently  being  used  for  the 
continuous  monitoring  of  flue  gas  flow: 
ultrasonic,  differential  pressure,  and 
thermal.  Although  all  flow  monitors 
estimate  the  flue  gas  flow  rate  by 
multiplying  the  cross-sectional  area 
inside  the  flue  (stack)  by  the  average  gas 
velocity,  each  type  employs  a  different 
principle  to  measure  average  gas 
velocity.  Ultrasonic  flow  monitors 
determine  average  gas  velocity  directly 
by  measuring  the  time  it  takes  for  sound 
bursts  to  travel  between  two 
transceivers,  one  located  downstream  of 
the  other.  Differential  pressure  flow 
monitors  determine  average  gas  velocity 
by  measuring  the  pressure  at  one  or 
more  points  in  the  flue  gas  stream,  and 
using  the  established  relationship 
between  gas  pressure,  temperature, 
molecular  weight,  and  velocity.  Thermal 
flow  monitors  use  the  same  established 
relationship  to  determine  average  gas 
velocity,  but  they  measure  the  difference 
in  temperature  between  a  heated  and  an 
unheated  element  in  the  flue  gas  stream. 

While  flow  monitoring  is  a  proven 
technology,  today's  rule  represents  the 
first  major  air  pollution  control 
regulation  to  require  flow  monitors  for 
the  continuous  monitoring  of  flue  gas 
flow  at  electric  utility  sources. 
Accordingly,  utilities  in  the  U.S.  have 
had  limited  experience  in  the 
installation,  operation,  and  maintenance 
of  flow  monitors  for  this  particular 
application,  and  this  limited  experience 
has  led  to  some  concern  about  the 
reliability  and  accuracy  of  flow 
monitors,  particularly  in  wet  stack 
environments  (e.g..  downstream  of  a  wet 
scrubber).  Some  electric  utility 
representatives  have  suggested  that  in 
lieu  of  requiring  Phase  I  units  to 
continuously  monitor  flow,  as  mandated 
by  the  Act,  EPA  and  the  electric  utility 
industry  should  cooperatively  establish 
a  two-to-three  year  flow  monitor 
technology  evaluation/demonstration 
project.*"  However,  EPA  believes  the 
available  knowledge  is  sufficient  to 
support  the  proposed  requirement  for 


»»  E31— Flow  Monitoring.  EPA  Issue  Paper  for  the 
Acid  Rain  Advisory  Committee  (ARAC).  April  1991. 

"  "Flue  Gas  Flow  Monitoring  on  Electric  Utility 
Power  Plants:  Technical  Issues  and  a  Suggested 
Technology  Evaluation/Demonstration  Project."  R. 
McRanie.  April  25, 1991. 


flow  monitors  in  Phase  1  i»s  well  a« 
Phase  U. 

In  addition,  a  recent  survey  of  six  U.S. 
suppliers  of  flow  monitoring  eq,uipmeQt 
indicates  that  they  would  have  no 
difficulty,  using  existing  production 
facilities,  in  s»tisfying  projef:ted  demand 
by  affected  units  during  either  Phase  I  or 
Phase  11." » 

1.  System  Design  Considerations 

a.  Time  period  for  flow  accounting. 
For  the  same  reasons  described 
previously  under  SOz  pollutant 
concentration  monitoring,  EPA  has 
concluded  that  an  hour  is  also  an 
appropriate  time  period  for  the 
accounting  of  flue  gas  volumetric  flow 
under  the  Acid  Rain  program. 

b.  Sampling  frequencv-  The  general 
provisions  of  NSPS  (40  CFR  part  60) 
specify  that  each  component  of  a  CEMS 
shall  be  capable  of  taking  measurements 
every  15  minutes  (four  sampling  or  data 
points  per  hour)  or  more  frequently.  All 
three  types  of  flow  monitors  currently 
being  used  to  continuously  monitor  floe 
gas  flow  rates  would  satisfy  this 
requiremerrt.  Subpart  Da  has  no  specific 
criteria  for  flow  monitors. 

An  equivalent  data  capture 
requirement  for  flow  would  be 
consistent  with  the  proposed  treatment 
of  SOt  concentration  data  under  the 
Acid  Rain  program,  with  which  the  flow 
data  would  be  combined,  and  should 
maintain  the  measurement  accuracy 
needed  to  ensure  an  accurate 
accounting  of  annual  SOj  mass 
emissions  for  comparisons  against 
allowances  held.  Accordingly.  EPA  is 
proposing  to  require  the  calculation  of 
hourly  Que  gas  flow  rate  using  four  data 
points,  each  representing  a  15-minute 
period,  excep'  during  the  hours  when 
calibration  error  tests  ar  other  qaahty 
assurance  activities  specifically 
required  by  this  Part  are  being 
performed.  During  these  hours,  only  two 
data  points  are  required. 

2.  Performance  Specifications  for 
Certification 

EPA  proposes  to  require  the 
certification  of  a  flow  monitor  before 
that  monitor  may  be  used  to  satisfy  any 
of  the  continuous  emission  rate 
monitoring  requirements  under  the 
proposed  rule.  Tbi&  certification  process 
would  involve  a  series  of  tests  to  verify 
that  the  monitor's  performance  meet&ar 
exceeds.  EPA's  minimum  performance 
speciGcation&  with  respect  to:  (1) 
Relative  accuracy  of  flow 
measurements,  (2)  absence  of 


statistically  significant  bias  in  flow 
measurements,  (3)  calibration  error  or 
electronic  stability,  (4)  sensitivity  of 
flow  measurements  to  orientaticm,  and 
(5)  probable  lack  of  interference  or 
plugging.  The  relative  accuracy  tests 
would  be  performed  at  three  different 
load  levels  since  studies  of  flue  gas 
stratification  •*  indicate  that  the  cross- 
sectional  profiles  of  gas  velocities  can 
vary  significantly  with  load.*'  The 
calibration  error  test  would  be 
conducted  at  two  flow-velocity- 
equivalent  signals. 

The  proposed  specifications  for  flow 
monitors  are  based  upon  the 
specifications  in  40  CFR  part  52. 
appendix  E,  and  40  CFR  part  60, 
appendix  B,  but  some  changes  have 
been  introduced  to  improve  the 
accuracy  of  the  flow  data. 

Flow  monitors  always  measure  flue 
gas  flow  rate  on  an  actual  or  "wet " 
basis.  Some  SOi  pollutant  concentration 
monitors,  however,  measure  SOi 
concentration  on  a  "dry"  basis,  where 
moisture  is  removed  from  the  sample 
gas.  The  SO»  concentration  and  t1ue  gas 
Dow  rate  measurements  used  to 
estimate  SO*  mass  emissions  per  unit 
time  (in  Ibs/hr)  must  be  on  the  same 
moisture  basis.  Accordingly,  units  that 
employ  "dry"  SOi  pollutant 
concentration  monitors  would  correct 
the  flue  gas  flow  rate  measurements  for 
moisture.  There  are  a  variety  of 
techniques  available  to  estimate  the 
moisture  content  of  the  flue  gas. 
including  continuous  moisture  monitors, 
pairs  of  "wet"  and  "dry"  basis  diluent 
monitors,  and  standard  saturation/ 
temperature  tables.**  EPA  proposes  thai 
these  and  other  moisture  determination 
techniques  would  be  acceptable 
provided  they  can  produce  hourly 
averages  ol  corrected  flow  rate  data  and 
the  corrected  flow  rate  measurements 
satisfy  the  proposed  performance 
specifications  for  relative  accuracy  and 
bias. 

a.  Relative  accuracy.  Under  the 
proposed  rule,  the  performance 
specification  tests  for  certifying  flow 
monitors  would  be  similar  to  those 
described  previously  for  SO?  pollutant 
concentration  monitors.**  The  flow 


*■  "Klew  Monitur  Vendor  Sunwy  H««wlt8.  Ehtropy. 
FjiciraniiMntalMU.  Inc..  picparmt  for  U.&  EPA. 
November  26. 1990. 


*'  "Flue  gas  stratification"  is  a  condition  where 
the  gas  velocity  at  any  single  point  varies 
significantly  from  the  average  gas  velocity  by  more 
than  10  percent  It  is  mora  difficob  to  raeastira 
average  gas  velocity  accurately  when  flue  Has 
»(ratificution  occurs. 

•'  "Velocity  Stratification."  Entropy 
Environmentalists.  Inc..  prepared  for  U.S.  EP.A. 
February  2S.  19n. 

*♦  Technical  Letter  Reports  to  EPA  by  Entropy. 
Environmentalists.Inc  1/11/91,  and  2/4/91. 

"  Sec  section  C  on  SOi  mooitonos  above.  Except 
where  noted,  the  rationales  Tot  the  various 
certifteation  and  quality  assurance  testa  for  flow 


performance  specification  tests  would 
consist  of  a  minimum  of  nine  sets  of 
paired  comparisons  between  monitor 
measurements  and  contemporaneous 
reference  method  measurements  of  flue 
gas  (low  rate  in  cubic  feet  per  hour  at 
standard  conditions  (scfh).  Reference 
method  test  results  are  assumed  to  be 
equivalent  to  the  true  values  of  the  flue 
gas  flow.  EPA  has  defined  Reference 
Method  2  for  evaluating  the  accuracy  of 
flow  monitors  (40  CFR  part  6a  appendi.\ 
A).  Reference  Method  2  uses  velocity 
traverses  with  an  S-type  pitot  tube, 
which  employs  th^  same  measuremenl 
principle  as  differential  pressure  flow 
monitors,  to  determine  average  flue  gas 
velocity.  As  mentioned  previously,  the 
proposed  rule  requires  affected  units  to 
perform  flow  monitor  performance 
specification  tests  at  three  different 
loads:  the  minimum  safe  operating  load, 
the  normal  load,  and  90-percent  of  full 
operating  capacity.  In  casffi  where  the 
normal  load  is  within  10  percent  of 
either  the  minimum  or  90-percent 
values,  a  more  representative  mid- 
range-value  would  be  chosen. 

In  assessing  the  question  of  the 
appropriate  performance  standard  for 
flow  monitors.  EPA  examined  existing 
regulations  as  well  as  performance  data 
on  existing  monitors.  Appendix  E  or40 
CFR  part  52.  promulgated  in  1975, 
established  a  relative  accuracy  standard 
of  10  percent  for  flow  monitors  used  in 
connection  with  federally  approved 
State  air  quality  implemerUation  plans. 
Moreover,  both  EPA's  review  of  the 
available  literature  and  preliminary 
findings  from  a  series  of  on-site  Dow 
monitor  evaluations  indicate  thai  a 
relative  accuracy  standard  of  10  percent 
or  lesfrcan  be  achieved  by  well- 
maintained  flow  monitors,  based  oa 
current  fiechndogy.**  In  particular, 
relative  accuracy  test  audit  data  from 
EPA-sponsored  Bow  monitor 
performance  evaluations  under  var>  ing 
loads  at  three  test  sites  •'  have  verified 
the  appropriateness  of  the  10  percent 
standard.  Relative  accuracies  of  five 
percent  or  less  have  been  achieved  for 
sonve  runs  at  high  (daytime)  load.  Two 
of  these  test  sites  have  flow  monitors 
installed  downstream  of  a  wet  scrubber 
and.  as  such,  represent  "worst  case" 
scenarios  for  evaluating  the  accuracy  of 
flow  monitor  measurements. 


monitoring  are  similar  to  those  discussed  m  deliiil  in 
section  C.  and  are  not  repeated  in  this  section. 

••  See  figures  2  and  3  in  E31.  EPA  Issue  Pjper. 
Flow  Monitoring,  prepared  for  the  Acid  Ram 
Advisory  Committee  (ARAC).  April  IWl. 

•'  The  three  sites  are  CIPS  Newton  Unit  =1.  Big. 
Rivers  Electric  Wilson  Station,  and  Southeast 
Resource  Recovery  Facility  (SERFF). 
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Concern  has  been  raised  by  some 
electric  utility  representatives  about  the 
accuracy  of  flow  monitor  measurements 
of  average  flue  gas  velocity  when  flue 
gas  stratification  occurs.  Bends  or 
projections  in  the  stack  or  duct  may 
cause  flow  disturbances  leading  to  flue 
gas  stratification.  EPA  has  sponsored  a 
study  of  flow  stratification  in  various 
shapes  and  sizes  of  flues  to  determine 
whether  single-point,  three-point,  and 
line  flow  monitors  •*  could  be  properly 
situated  so  they  would  obtain  accurate 
measurements  of  average  flue  gas 
velocity."'  This  study  indicates  that,  in 
general,  properly  situated  flow  monitors 
of  all  three  types  can  achieve  relative 
accuracies  of  10  percent  or  less  even 
when  flue  gas  stratification  occurs.  An 
exception  is  the  single-point  flow 
monitor,  which  often  cannot  be  situated 
so  as  to  produce  as  consistently 
accurate  measurements  as  the  other 
monitors  in  either  circular  or  rectangular 
flues.  However,  since  additional 
evidence  indicates  that  single-point  pitot 
tubes  can  achieve  this  accuracy  in  many 
applications.^"  the  proposed  rule  allows 
the  use  of  single-point  flow  monitors 
wherever  they  meet  the  applicable 
performance  specifications. 

Analyses  of  recent  test  data  on 
ultrasonic  and  thermal  flow  monitors 
suggest  that  substantially  better 
performance  could  be  obtained  with 
today's  technology  by  properly 
calibrating  the  monitors  to  minimize 
instrument  inaccuracy.' '  Apparently, 
some  operators  are  not  cognizant  of 
(and  thus,  do  not  use)  the  flow  monitor 
calibration  adjustment  procedures  in  40 
CFR  part  52.  appendix  E.  which  could 
significantly  improve  monitor  relative 
accuracy.  EPA  estimates  that  if  these 
calibration  procedures  were  regularly 
and  properly  implemented  to  minimize 
instrument  bias,  relative  accuracies 
could  be  significantly  improved  beyond 
the  10  percent  level.'- 

The  foregoing  discussion 
notwithstanding,  many  electric  utility 
industry  representatives  remain 
concerned  that  a  relative  accuracy  of  10 
percent  may  not  be  achievable  in  all 
situations,  especially  at  the  startup  of 
the  program.  As  evidence  of  this,  they 


"  Sinf{le-poinl  flow  monitors  measure  al  only  one 
point  in  the  flue  gas  stream,  whereas  tliree-point 
dnd  line  How  monitors  measure  al  three  points  and 
more  than  three  points,  respectively. 

••  "Velocity  Slralincation."  Entit>py 
Environmentalists.  Inc..  prepared  for  U.S.  EPA, 
February  28.  I9ffl 

'"  Data  from  Energy  and  Environmental 
Measurements  Corporation  (EFMC)  on  single-point 
differential  flow  monitors. 

^  ■  EPA  lest  data  from  Big  Rivers  and  SERRF  test 
sites.  April  1991. 

'"  Technical  correspondence  from  A  Wayne. 
Mav  30.  1991. 


have  pointed  to  the  relative  accuracy 
values  in  the  EPA  database  that  are 
above  10  percent  (none  are  above  15 
percent),  industry  representatives  have 
also  questioned  the  representativeness 
of  the  database  for  low-flow  situations, 
which  are  thought  to  be  especially 
problematic.  Many  utility 
representatives  felt  much  more 
confident  of  being  able  to  meet  a 
standard  of  15  percent,  given  their  lack 
of  operating  experience  to  date.  In 
recognition  of  their  concern,  and  of  the 
limited  database  to  which  EPA  had 
access,  the  proposed  rule  sets  the  limit 
for  relative  accuracy  at  15  percent 
during  Phase  I  of  the  acid  rain  program, 
i.e.,  through  December  31, 1999. 

Electric  utility  representatives  also 
voiced  concern  that  some  retrofit 
situations  may  prove  to  be  more  difficult 
than  those  cited  in  the  database. 
Particular  concern  was  voiced  that  some 
units  may  not  be  able  to  meet  the  siting 
criteria  in  the  Reference  Method  1,  or 
that  duct  flow  characteristics  may 
prevent  the  attainment  of  the  desired 
accuracy.  These  representatives 
suggested  that  operators  who  undertake 
good  faith  installation  and  use  of  flow 
monitoring  devices,  which  nevertheless 
fail  to  meet  the  required  relative 
accuracy,  not  be  forced  into  extensive, 
expensive  studies,  relocation,  and/or 
new  stack  construction,  but  instead  be 
allowed  to  adjust  the  data  upward  to 
account  for  the  less  accurate  result.  EPA 
expressly  requests  comment  on  this 
potential  alternative  approach. 

In  addition  to  comments  on  the 
achievable  performance  of  flow 
monitors,  participants  in  ARAC  and  in 
informal  discussions  recommended  the 
adoption  of  a  combined-system 
performance  standard  for  the  combined 
now-S02  monitoring  system.  Such  a 
standard  reflects  the  precedent  of 
Subpart  Da,  which  requires  a  combined- 
system  standard  for  the  SOj-diluent 
system  as  well  as  the  NO,-diluent 
system.  Moreover,  such  a  combined- 
system  relative-accuracy  standard, 
expressed  in  percentage  terms,  would  be 
derived  from  mass  units  (pounds  or  tons 
of  SCh).  rather  than  being  based  on  flow 
units  or  concentration  units,  as  are  the 
component  monitor  standards.  Since  the 
reductions  required  by  the  Act  are 
stated  in  terms  of  mass  units,  setting  an 
accuracy  requirement  directly  in  terms 
of  these  mass  units  would  provide  more 
direct  assurance  that  the  primary  goal  of 
the  legislation  is  being  met.  A  relative 
accuracy  of  10  percent  was  suggested  in 
these  discussions  as  the  appropriate 
combined-system  standard. 

Based  on  the  available  data,  analysis, 
and  discussions,  EPA  proposes  to  phase 


in  flow  monitor  relative  accuracy 
standards.  The  initial  standard  reflects 
current  achievement  by  existing 
monitors,  and  is  designed  to  provide 
sources  time  to  obtain  operating 
experience  sufficient  to  achieve  the 
subsequent,  more  stringent  standard. 
The  requirement  to  meet  a  combined 
SOi-flow  system  relative  accuracy 
standard  would  also  be  phased  in,  for 
the  same  reasons.  The  flow  monitor 
relative  accuracy  standard  would  be  set 
at  15  percent  through  December  31, 1999, 
decreasing  to  10  percent  beginning  on 
January  1,  2000,  the  date  of  the  start  of 
Phase  II  of  the  Acid  Rain  program.  The 
combined-system  relative  accuracy 
standard  would  be  set  at  10  percent, 
becoming  effective  on  January  1,  2000. 
As  the  deadline  for  implementation  of 
the  Phase  II  standards  approaches.  EPA 
will  evaluate  the  experience  gained 
under  Phase  I  of  the  program  and  assess 
any  potential  problems  of  these  Phase  11 
requirements. 

Today's  proposal  also  includes 
provisions  for  obtaining  exceptions  to 
the  requirements  in  cases  where  it  can 
be  demonstrated  that  flow  monitors 
cannot  be  installed  consistent  with  the 
siting  criteria  of  Reference  Method  1.  It 
also  includes  a  less-stringent  alternative 
standard  for  low-flow  situations,  based 
on  the  results  of  an  EPA  study  of 
monitor  performance. '*  The  proposed 
alternative  standard  would  apply  to 
units  where  the  average  stack  gas 
velocity  during  the  RATA  is  less  than  or 
equal  to  10  feet  per  second,  and  is 
defined  as  an  absolute  limitation  on 
monitor  inaccuracy  of  il  foot  per 
second,  as  specified  by  procedures  in 
Appendix  A  of  the  proposed  rule. 

b.  Bias.  As  discussed  previously  with 
regard  to  SOj  monitor  certification,  the 
relative  accuracy  statistic  combines 
statistical  descriptors  of  bias  and 
precision  in  a  manner  that  allows 
monitors  with  significant  bias 
(measuring  consistently  low  or  high 
relative  to  true  flow)  to  achieve 
"acceptable"  relative  accuracy. 
Accordingly,  EPA  is  proposing  that  flow 
monitors  satisfy  a  bias  standard,  in 
addition  to  the  relative  accuracy 
standard,  in  the  performance 
specification  tests  for  certification.  The 
proposed  rule  requires  that  bias  be 
evaluated  at  normal  load  only.  In  EPA's 
judgment,  evaluation  and  adjustment  for 
bias,  as  described  below,  would  be  too 
complex  and  unwieldy  to  apply  at  more 


"  "Technical  Guidance  on  Selected  Row 
Monitoring  Procedures  and  Equipment:  Flow 
Monitor  Performance  Evaluation.  CIPS.  Newtori. 
Illinois.  Volumes  I  and  li"  Entropy  Corporation.  5/ 
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in  flow  monitor  relative  accuracy 
standards.  The  initial  standard  reflects 
current  achievement  by  existing 
monitors,  and  is  designed  to  provide 
sources  time  to  obtain  operating 
experience  sufficient  to  achieve  the 
subsequent,  more  stringent  standard. 
The  requirement  to  meet  a  combined 
SOi-flow  system  relative  accuracy 
standard  would  also  be  phased  in,  for 
the  same  reasons.  The  flow  monitor 
relative  accuracy  standard  would  be  set 
at  15  percent  through  December  31, 1999. 
decreasing  to  10  percent  beginning  on 
January  1.  2000,  the  date  of  the  start  of 
Phase  II  of  the  Acid  Rain  program.  The 
combined-system  relative  accuracy 
standard  would  be  set  at  10  percent, 
becoming  effective  on  January  1,  2000. 
As  the  deadline  for  implementation  of 
the  Phase  II  standards  approaches.  EPA 
will  evaluate  the  experience  gained 
under  Phase  I  of  the  program  and  assess 
any  potential  problems  of  these  Phase  II 
requirements. 

Today's  proposal  also  includes 
provisions  for  obtaining  exceptions  to 
the  requirements  in  cases  where  it  can 
be  demonstrated  that  flow  monitors 
cannot  be  installed  consistent  with  the 
siting  criteria  of  Reference  Method  1.  It 
also  includes  a  less-stringent  alternative 
standard  for  low-flow  situations,  based 
on  the  results  of  an  EPA  study  of 
monitor  performance.'"  The  proposed 
alternative  standard  would  apply  to 
units  where  the  average  stack  gas 
velocity  during  the  RATA  is  less  than  or 
equal  to  10  feet  per  second,  and  is 
defined  as  an  absolute  limitation  on 
monitor  inaccuracy  of  ±1  foot  per 
second,  as  specified  by  procedures  in 
Appendix  A  of  the  proposed  rule. 

b.  Bias.  As  discussed  previously  with 
regard  to  SOj  monitor  certification,  the 
relative  accuracy  statistic  combines 
statistical  descriptors  of  bias  and 
precision  in  a  manner  that  allows 
monitors  with  significant  bias 
(measuring  consistently  low  or  high 
relative  to  true  flow)  to  achieve 
"acceptable"  relative  accuracy. 
Accordingly,  EPA  is  proposing  that  flow 
monitors  satisfy  a  bias  standard,  in 
addition  to  the  relative  accuracy 
standard,  in  the  performance 
specification  tests  for  certification.  The 
proposed  rule  requires  that  bias  be 
evaluated  at  normal  load  only.  In  EPA's 
judgment,  evaluation  and  adjustment  for 
bias,  as  described  below,  would  be  too 
complex  and  unwieldy  to  apply  at  more 


than  one  load  condition.  Moreover, 
since  the  adjustment  for  bias  would  be 
applied  to  data  at  all  load  conditions. 
EPA  believes  that  any  understatement 
of  emissions  due  to  bias  would  be 
adequately  addressed,  and  little  would 
be  gained  by  differentiating  the 
adjustment  according  to  load. 

For  the  reasons  discussed  previously 
in  the  context  of  SOj  pollutant 
concentration  monitor  certification,  EPA 
has  selected  a  t-test  as  the  most 
satisfactory  method  for  screening  out 
flow  monitors  that  measure  consistently 
low  or  high  relative  to  the  reference 
method  reading.  This  test,  applied  at  the 
95-percent  level  of  confidence  to  detect 
low  bias  only,^*  would  use  the  same 
data  as  that  used  for  certifying  relative 
accuracy  at  normal  load.  The  recorded 
flow  data  from  a  monitor  that  fails  a 
bias  test  would  not  be  considered 
invalid,  or  "missing,"  but  would  be 
adjusted  upward  to  compensate  for  the 
bias  using  the  method  shown  in 
appendix  A  of  the  rule.  Monitors  failing 
the  test  would  be  certified  by 
incorporating  the  aforementioned  data 
adjustment  factor,  which  would  be 
applied  to  all  data  recorded  between  the 
time  of  the  failed  certification  bias  test 
and  the  time  of  the  next  successful  bias 
test.  Sources  would  have  the  option  of 
continuing  to  apply  the  bias-adjustment 
factor  to  their  monitor  readings  or 
eliminating  the  source  of  the  bias.  The 
bias  adjustment  factor  would  be  applied 
to  all  monitor  readings  until  a  new 
RATA  is  conducted  in  which  the 
relative  accuracy  standard  is  met  and 
the  bias  test  is  passed.  In  the  new 
RATA,  if  the  unit  passes  the  relative 
accuracy  lest  but  again  fails  the  bias 
test,  the  bias  adjustment  factor  would  be 
recomputed  based  on  the  new  RATA 
values  and  this  new  factor  would  be 
applied  to  subsequent  monitor  readings. 

Preliminary  findings  from  EPA's  on- 
site  flow  monitor  evaluations  suggest 
that  this  standard  could  be  achieved  by 
well-maintained  flow  monitors  based  on 
current  technology,  assuming  they  are 
properly  calibrated  using  the  procedures 
in  40  CFR  part  52,  appendix  E. 

c.  Electronic  Stability/Calibration 
Error.  EPA  proposes  that  a  daily 
electronic  stability  test  be  required 
under  the  Acid  Rain  program  for  flow 
monitors  that  do  not  perform  daily 
calibration  error  tests.  The  proposed 
procedures  specify  that  the  electronic 
drift  of  the  flow  monitor  at  40-75  percent 


of  span  and  at  80-100  percent  of  span 
not  deviate  from  the  value  of  the 
reference  input  signals  by  more  than 
three  percent.  For  flow  monitor 
certification,  the  electronic  drift  would 
be  determined  once  every  24  hours  for 
seven  consecutive  days. 

In  contrast  to  an  electronic  drift  test, 
which  detects  change,  or  "drift,"  over 
time  in  the  electronic  signals  of  the 
monitor,  a  calibration  error  test 
compares  the  monitor  reading  with  a 
control  standard  generated  by  the 
instrument.  Because  not  all  available 
monitors  can  currently  perform  the  more 
demanding  calibration  error  test,  EPA  is 
not  proposing  to  require  this  test  for  all 
flow  monitors,^*  EPA  is  concerned  that 
requiring  the  proposed  daily  calibration 
error  test  may  be  unnecessary  for 
differential  pressure  flow  monitors  that 
perform  automatic,  timed  periodic  back 
purging,  simultaneously  on  both  sides  of 
the  probe,  of  sufficient  force  and 
frequency  to  keep  the  probe  free  of 
obstructions,  and  that  provide  an 
automatic  drain  for  wet  gases.  An 
option  to  the  proposed  daily  calibration 
error  test  for  this  type  of  flow  monitor 
would  be  to  perform  a  full-system 
calibration  error  test  from  the  point 
outside  the  stack  (or  duct)  where  the 
probe  enters  the  stack  wall  through  the 
data  acquisition  and  handling  system. 
EPA  specifically  requests  comment  on 
whether  this  approach  would  be 
sufficient  to  guarantee  the  accuracy  of 
the  data  on  a  daily-certifiable  basis. 

Even  though  calibration  error  tests  are 
not  required  for  all  types  of  flow 
monitors  in  today's  proposaj,  EPA 
would  like  to  encourage  all  sources  to 
perform  calibration  error  tests  where 
possible,  and  to  encourage  vendors  to 
develop  such  tests,  since  they  can  detect 
problems  in  monitor  performance 
regularly  and  promptly  (i.e.,  within  one 
day)  and  because,  in  EPA's  judgment, 
they  are  likely  to  foster  better 
maintenance.  Therefore,  as  discussed  in 
Section  3  below,  EPA  is  proposing  less- 
frequent  relative  accuracy  testing 
frequencies  for  flow  monitors 
performing  daily  calibration  error  tests. 
This  reduced  frequency  is  both  a 
recognition  of  the  reduced  need  for 
relative  accuracy  testing  when 
calibration  error  testing  is  performed, 
and  an  incentive  to  sources  to  perform 
calibration  error  testing. 

d.  Orientation  sensitivity.  EPA's  flue 
gas  stratification  study  and  the  on-site 


'*  "Technical  Guidance  on  Selected  Flow 
Monitoring  PnKcdure*  and  Equipment:  Flow 
Monitor  Performance  Evaluation.  CIPS.  Newton. 
Illinois.  Volume*  I  and  IL"  Entropy  Corporation.  5/ 
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^*  As  previously  noted,  considering  only  low- 
biased  results  as  failures  in  the  t-test  at  the  95- 
percent  level  of  confidence  is  statistically 
equivalent  to  employing  a  one-tailed  t-test  with 
alpha  equal  to  0.02.S.  Thus,  in  table  B-1  in  appendix 
A  of  the  regulations,  the  appropriate  l-values  are 
denoted  by  taMi- 


"  Ultrasonic  flow  monitors  can  perform  a  daily 
zero-and-span  check,  which  is  in  effect  a  2-poinl 
caibration  error  test.  EPA  is  proposing  to  require 
this  test  for  ultrasonic  monitors.  Vendors  of  other 
types  of  flow  monitors  indicate  they  may  soon 
develop  comparable  tests. 


How  monitor  evaluation  tests,  discussed 
above,  have  shown  that  the  average  flue 
gas  velocity  measurements  from 
differential  pressure  and  thermal  How 
monitors  are  sensitive  to  the  monitor's 
orientation  with  respect  to  the  axial 
component  of  flue  gas  fiow.  Specifically, 
misalignment  of  the  flow  monitor  can 
produce  average  flue  gas  velocity 
measurements  that  are  not 
representative  of  true  flow.  EPA 
proposes  to  adopt  the  orientation 
sensitivity  test  procedures  in  40  CFR 
part  52,  appendix  E,  for  certification  of 
flow  monitors  that  are  sensitive  to  the 
flow  direction  of  the  gas.  These 
procedures  specify  that  no  gas  velocity 
measurement  shall  deviate  from  the 
zero-degree  orientation  value  by  more 
than  four  percent. 

e.  Interference  checks.  Flow  monitors 
may  be  susceptible  to  fouling  or  plugging 
of  that  portion  of  the  flow  monitor  in 
contact  with  the  Hue  gas.  Accordingly, 
the  proposed  rule  requires  fiow  monitors 
to  provide  an  automatic  timed  periodic 
back  purging  or  equivalent  method  to 
keep  the  surfaces  in  contact  with  the 
fiue  gases  clean  and  free  of  obstructions. 
The  proposed  rule  requires  an  automatic 
drain  for  wet  gases  for  self-averaging 
differential  pressure  flow  monitors,  and 
a  method  for  detecting  leaks  or  pluggage 
in  differential  pressure  flow  monitors. 
The  proposed  rule  also  requires  all  How 
monitors  to  provide  a  method  (a  manual 
check  is  acceptable)  for  zeroing  and 
calibrating  the  transducer.  According  to 
the  flow  monitor  vendor  survey 
discussed  above,  current  U.S.  suppliers 
of  flow  monitors  would  be  able  to 
comply  with  this  requirement  for  flow 
monitor  certification  under  the  Acid 
Rain  program. 

3.  Quality  Assurance  and  Quality 
Control  Procedures 

The  quality  assurance  (QA)  and 
quality  control  (QC)  procedures  EPA  is 
proposing  for  How  monitors  under  the 
Acid  Rain  program  are  similar  in 
purpose  to  those  discussed  earlier  in 
connection  with  SOj  concentration 
monitors.  These  QA/QC  procedures 
consist  of  a  scries  of  tests  to  be 
performed  periodically  (daily,  quarterly, 
semi-annually,  and  annually)  to  ensure 
that  the  monitors,  once  certified, 
continue  to  operate  reliably  and 
accurately.  In  addition  to  the  tests  on 
the  individual  monitors,  beginning  in 
2000  certain  QA/QC  procedures  would 
also  be  performed  on  the  combined 
system  consisting  of  the  SQi  monitor 
and  flow  monitor. 

Also  included  in  the  QA/QC 
procedures  are  specifications  for 
maintaining  records  of  QA/QC  test 
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dates,  descriptions,  and  results  and  for 
the  submission  of  quarterly  Data 
Assessment  Reports  to  EPA  and  other 
applicable  regulatory  authorities. 

a.  Daily  assessments.  EPA  believes 
that  it  is  important  to  the  integrity  of  the 
monitoring  system  that  any  errors  in 
flow  monitor  performance  be  identified 
as  quickly  as  possible.  Therefore,  the 
proposed  rule  requires  a  daily 
performance  check  of  flow  monitors. 
The  various  types  of  flow  monitors 
(ultrasonic,  differential  pressure,  and 
thermal)  use  different  measurement 
principles,  and  are  therefore  prone  to 
different  kinds  of  performance 
problems.  EPA  has  not  been  able  to 
devise  a  generic  method  for  daily 
performance  checks  of  flow  monitors,  as 
is  proposed  for  SOj  pollutant 
concentration  monitors.  Accordingly. 
EPA  is  proposing  either  a  daily 
electronic  stability  test  or  a  daily 
calibration  error  test  for  all  flow 
monitors  and  other  "tailored" 
performance  checks,  as  appropriate. 

EPA  is  proposing  to  adopt  the  daily 
zero  and  calibration  drift  requirements 
specified  in  40  CFR  part  52,  appendix  E, 
for  daily  checks  of  the  electronic 
stability  of  all  flow  monitors  under  the 
Acid  Rain  program.  These  provisions 
require  that  a  test  to  ensure  that  the 
flow  monitor  continues  to  meet  the 
manufacturer's  specifications  for  zero 
and  calibration  drift  be  performed  at  24- 
hour  intervals,  or  more  frequently  if 
reconunended  by  the  manufacturer. 
Under  the  proposed  rule,  the  standard 
for  the  daily  electronic  stability  check 
would  be  the  same  as  that  proposed  for 
the  flow  monitor  calibration  error  test 
(i.e.,  within  three  percent). 

For  ultrasonic  flow  monitors.  EPA 
proposes  to  require  daily  electronic  tests 
of  both  zero  and  span  (high-level) 
values,  analogous  to  the  daily  . 
calibration  error  tests  required  for 
pollutant  concentration  monitors.  Such 
daily  checks  are  needed  to  validate 
proper  operation  of  this  flow  monitor's 
electronically  induced  sound  bursts  for 
measuring  gas  velocity.  EPA  believes 
that  these  required  tests  are  analogous 
to  that  performed  by  pollutant 
concentration  monitors,  and  thus  would 
qualify  for  reduced-frequency  relative 
accuracy  testing,  as  discussed  in  the 
section  on  quality  assurance  and  quality 
control  procedures. 

For  differential-pressure  flow 
monitors  that  perform  automatic,  timed, 
periodic  back  purging,  simultaneously 
on  both  sides  of  the  probe,  of  sufficient 
force  and  frequency  to  keep  the  probe 
and  signal  lines  free  of  obstructions,  and 
that  provide  an  automatic  drain  for  wet 
gases,  EPA  proposes  to  require  either  an 
electronic  drift  test  or  a  calibration  error 


test.  Monitors  performing  the  latter  test 
would  qualify  for  reduced-frequency 
relative  accuracy  testing,  as  discussed  in 
the  section  on  quality  assurance  and 
quality  control  procedures.  The 
calibration  error  test  for  these  types  of 
flow  monitors  would  be  a  full  system 
test  from  the  probe  tip  through  the  data 
acquisition  and  handling  system. 
However,  as  discussed  previously  in  the 
section  on  electronic  stability/ 
calibration  error,  EPA  solicits  comment 
on  whether  the  proposed  calibration 
error  test  for  this  type  of  flow  monitor  is 
necessary. 

For  thermal  flow  monitors.  EPA 
proposes  to  require  thermal  probe 
inspection  and  cleaning  at  a  frequency 
that  ensures  the  probe  remains  clean  at 
all  times. 

The  recorded  flow  data  from  a  flow 
monitor  that  fails  any  of  the  required 
daily  performance  checks  would  be 
considered  invalid,  or  "missing," 
prospectively  until  corrective  action  is 
taken  and  the  monitor  passes  the  check. 

b.  Periodic  performance  tests.  For  the 
same  reasons  ouUined  earlier  in  this 
preamble  in  the  section  describing 
periodic  performance  tests  for  SOj 
concentration  monitors.  EPA  proposes 
to  require  periodic  relative  accuracy  test 
audits  (RAT As)  and  bias  tests  on  flow 
monitors.  Sources  that  conduct  daily 
calibration  error  tests  on  their  flow 
monitors  would  perform  RATA/bias 
tests  on  a  semi-annual  basis;  others 
would  be  required  to  conduct  RATA/ 
bias  tests  on  a  quarterly  basis.  Both 
these  frequencies  could  be  reduced 
further  with  superior  RATA 
performance,  as  outlined  below. 

The  recorded  flow  data  from  a 
monitor  that  fails  a  RATA  would  be 
considered  invalid,  or  "missing." 
prospectively  until  corrective  action  is 
taken  and  the  monitor  achieves  the 
required  relative  accuracy  standard.  For 
monitors  that  fail  a  bias  test,  subsequent 
monitor  measurements  would  be 
adjusted  upward  to  compensate  for  bias 
or.  at  the  source's  option,  the  test  could 
be  repeated  as  appropriate  to 
demonstrate  that  corrective  measures 
were  successful. 

I.  Relative  Accuracy  Test  Audit 

For  those  flow  monitors  that  perform 
daily  calibration  error  tests.  EPA 
proposes  to  require  semi-annual  nine- 
run  relative  accuracy  test  audits 
(RATAs)  of  flow  monitors  for  the  Acid 
Rain  program.  These  tests  would 
alternate  on  a  six-month  cycle  between 
a  three-load  test  and  a  one-load  test. 
The  three-load  test  would  be  identical  to 
the  relative  accuracy  test  described 
previously  for  monitor  certification;  the 
one-load  test  also  would  be  identical  to 


the  certification  test,  except  that  it 
would  be  performed  at  normal  load 
only. 

For  monitors  that  do  not  perform  daily 
calibration  tests,  quarterly  RATAs 
would  be  required.  For  three  of  the  four 
quarters,  the  RATA  would  be  run  at 
normal  load  only;  every  fourth  quarter, 
the  test  would  be  run  at  three  loads,  as 
in  the  certification  test  for  relative 
accuracy.  In  EPA's  judgment,  this  higher 
frequency  is  necessary  because  without 
daily  calibration  it  is  much  more  likely 
that  relative  accuracy  will  degrade  over 
time.  It  is  hoped  that  this  dual-frequency 
requirement  will  provide  sources  an 
incentive  to  perform  daily  calibration 
where  possible,  and  also  induce  vendors 
to  develop  applicable  test  methods. 

Monitors  would  be  required  to  attain 
a  relative  accuracy  of  15  percent  in 
Phase  I  of  the  program  (i.e.,  through 
December  31. 1999).  and  10  percent  in 
Phase  II  (beginning  January  1.  2000.  In 
addition,  in  Phase  II.  (beginning  January 
1,  2000)  the  combined  S02/flow 
monitoring  system  would  also  be 
required  to  meet  a  combined-system 
relative  accuracy  standard  of  10  percent. 

As  in  the  case  of  SOj  monitors,  flow 
monitors  achieving  a  relative  accuracy 
significantly  better  than  the  standard 
would  be  allowed  to  decrease  the  RATA 
frequency.  That  is.  in  Phase  I.  flow 
monitors  achieving  a  relative  accuracy 
of  10  percent  or  better  could  reduce  their 
RATA  frequency  from  semi-annual  to 
annual,  or  from  quarterly  to  semi-annual 
for  those  monitors  not  tested  daily  for 
calibration  error.  In  Phase  II.  the 
threshold  would  be  lowered  to  7.5 
percent.'*  As  long  as  the  monitor 
maintained  these  improved  relative 
accuracies,  the  reduced  RATA 
frequency  would  remain  in  effect.  Under 
these  reduced  frequencies,  one  test  per 
year  would  be  required  to  be  a  three- 
load  test.  Table  4  summarizes  the 
required  RATA  frequency  as  a  function 
of  achieved  relative  accuracy. 

Tabi^  4.— rata  Frequency  for 
Flow  Monitors 


Relative  accuracy 

Required  RATA  frequetwy 

Phase  1     Ptwse  II 

CMycal 

NodaHyctf 

<15%        $10% 
<10%       $7.5% 

Semi-annual 

Anrwal  

Quarterty 

Semi-annual 

'•  Sources  meeting  the  relative  accuracy 
requirement  (15"%  in  Ptia»e  1. 10%  in  Pliase  II)  but  nol 
achieving  a  relative  accuracy  sufficient  to  qualify 
for  reduced  RATA  frequency  (10%  in  Phase  L  ".5ifc 
in  Phase  II)  would  be  allowed  two  tries  (i.e..  they 
could  collect  two  sets  of  RATA  data)  to  achieve 
these  superior  relative  accuracies  and  thereby 
lower  their  RATA  frequency. 
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2.  Bias  Test 

EPA  proposes  to  require  bias  tests  of 
flow  monitors  at  normal  operating  load 
under  the  Acid  Rain  program.  These 
tests  would  use  the  relative  accuracy 
test  audit  data  for  normal  load,  would 
be  performed  at  the  same  frequency  as 
the  relative  accuracy  test  audits,  and 
would  be  identical  to  the  bias  test 
described  previously  for  monitor 
certification.  The  performance  standard 
would  be  that  used  for  certification,  i.e., 
the  data  would  be  required  to  pass  a  t- 
test,  applied  to  detect  low  bias  only,  at 
the  95-percent  level  of  confidence.  Data 
that  fails  the  test  would  not  be 
considered  invalid,  or  "missing,"  but 
would  be  adjusted  upward  to 
compensate  for  the  bias,  using  the 
method  shown  in  Appendix  A  of  the 
rule,  until  corrective  action  is 
demonstrated  in  a  subsequent  bias  test. 
Sources  would  have  the  option  of 
continuing  to  apply  the  bias-adjustment 
factor  to  their  monitor  readings  or 
eliminating  the  source  of  the  bias.  The 
bias  adjustment  factor  would  be  applied 
to  all  monitor  readings  until  a  new 
RATA  is  conducted  in  which  the 
relative  accuracy  standard  is  met  and 
the  bias  test  is  passed.  In  the  new 
RATA,  if  the  unit  passes  the  relative  " 
accuracy  test  but  again  fails  the  bias 
test,  the  bias  adjustment  factor  would  be 
recomputed  based  on  the  new  RATA 
values  and  this  new  factor  would  be 
applied  to  subsequent  monitor  readings. 

As  proposed,  the  bias  lest  could  be  re- 
taken at  any  time  at  the  source's  option. 
As  discussed  earlier  in  section  C  on  SOz 
monitors,  some  have  voiced  concern 
that  sources  might  re-run  the  test  many 
times,  "shopping"  for  a  lower 
adjustment  factor.  EPA  invites  comment 
on  the  importance  of  this  problem  and 
on  regulatory  approaches  to  address  it. 

E.  /VOx  Emissions  Monitoring 

Since  the  Act's  limitations  on  NO, 
emissions  are  expressed  in  terms  of 
annual  emission  rate  averages  (in  lbs/ 
mmBtu).  the  monitoring  requirements  for 
NO,  emissions  under  the  Acid  Rain 
program  will  necessarily  differ 
somewhat  from  those  for  SOj  emissions. 
Specifically,  the  continuous  monitoring 
of  a  diluent  gas  exhausting  from  the 
boiler,  either  O2  or  CO2,  would  be 
required  to  convert  NO,  ppmv  measures 
from  a  NO,  pollutant  concentration 
monitor  into  NO,  mass  emission  rates 
relative  to  the  heat  input  of  the  fuel.  The 
proposed  rule  would  define  a  "NO, 
continuous  emission  monitoring  system' 
as  the  combination  of  a  pollutant 
concentration  monitor  and  a  diluent  gas 
monitor,  as  is  done  under  Subpart  Da. 
Therefore,  annual  monitor  availabilities. 


relative  accuracy  and  bias  standards, 
and  some  other  performance 
specifications  in  the  proposed  rule 
would  refer  to  the  NO,  continuous 
emission  monitoring  system,  not  the 
NO,  pollutant  concentration  monitor. 

Analogous  to  the  SO2  pollutant 
concentration  monitoring  assessment, 
however,  EPA  has  relied  upon  the 
historical  operating  experience  of  NO, 
continuous  emission  monitoring  systems 
at  units  subject  to  subpart  Da 
requirements  to  develop  proposals  for: 
(1)  Design  of  monitoring  protocol, 
including  sampling  frequency  and  the 
time  period  for  emissions  accounting;  (2) 
performance  specification  parameters 
for  certifying  monitoring  systems, 
including  relative  accuracy,  bias, 
calibration  error,  and  cycle  time/ 
response  time;  and  (3)  quality  assurance 
and  quality  control  procedures, 
including  daily  calibration  error  tests 
and  periodic  relative  accuracy  test 
audits,  bias  tests,  and  calibration  error 
tests.  EPA  is  proposing  to  use  the 
applicable  provisions  of  subpart  Da  for 
the  NO,  emissions  monitoring 
requirements  under  the  Acid  Rain 
program  where  they  continue  to  define 
the  performance  achievable  with  current 
technology,  provided  they  are  consistent 
with  the  program's  goals  and  monitoring 
objectives. 

While  the  form  of  NO,  emissions 
monitoring  would  differ  from  that  of  SOj 
emissions  monitoring  under  the  Acid 
Rain  program,  EPA  believes  that  the 
monitoring  objectives  are  essentially  the 
same  for  both  acid  deposition 
precursors.  The  Act's  requirement  "to 
analyze,  measure,  and  provide  on  a 
continuous  basis  a  permanent  record  of 
emissions"  applies  to  NO,  as  well  as 
SO2.  EPA  believes  that  100  percent 
accounting  of  NO,  emissions  is  required 
to:  (1)  Develop  viable  annual  NO, 
emission  rate  averages  for  affected 
units,  and  (2)  implement  the  annual  NO, 
emissions  averaging  pools  allowed 
under  the  Act.  Further,  accurate  and 
complete  NO,  emissions  data  are 
needed  from  all  units  for  the 
Congressionally-mandated  evaluation  of 
the  environmental  and  economic 
consequences  of  interpoUutant  (SOi  for 
NO,]  allowance  trading. 

1.  System  Design  Considerations 

a.  Time  period  for  emissions 
accounting.  For  the  reasons  discussed 
previously  with  regard  to  SO2,  EPA  has 
concluded  that  an  hour  should  be  the 
basic  building  block  in  accounting  for 
NO,  emissions  under  the  Acid  Rain 
program. 

b.  Sampling  frequency.  EPA  proposes 
to  adopt  subpart  Da's  requirement  that  a 
continuous  emissions  monitoring  system 


should  be  capable  of  taking 
measurements  at  least  every  15  minutes 
(four  sampling  or  data  points  per  hour) 
for  NO,  monitoring  systems  under  the 
Acid  Rain  program.  Subpart  Da  of  40 
CFR  part  60,  however,  allows  that 
hourly  emissions  data  are  acceptable  for 
compliance  purposes  if  the  monitor 
captures  at  least  two  (out  of  the  four) 
data  points  160.47(a)  and  60.47(b)l.  The 
intent  of  this  provision,  as  described  in 
the  NSPS  Preamble  (44  FR  33581.  June 
11, 1979),  was  to  accommodate 
instruments  that  cannot  obtain  four 
equally  spaced  points  during  calibration 
periods. 

Analogous  to  the  procedure  used  for 
SO2  and  flow  data,  EPA  is  proposing  to 
allow  the  calculation  of  average  hourly 
NO,  emission  rates  (in  Ibs/mmBtu) 
using  two  data  points,  each  representing 
a  15-minute  period,  of  the  normally 
required  four  (or  more)  data  points 
during  hours  when  maintenance,  repair, 
calibration  error  tests  or  other  quality 
assurance  activities  specifically 
required  by  this  part  are  being 
performed. 

2.  Performance  Specifications  for 
Certification 

EPA  proposes  to  require  the 
certification  of  a  NO,  continuous 
emission  monitoring  system,  as  is  done 
under  Subpart  Da,  before  that 
monitoring  system  may  be  used  to 
satisfy  any  of  the  emissions  monitoring 
requirements  under  the  proposed  rule. 
This  certification  process  would  involve 
the  series  of  tests  described  previously 
for  SO2  pollutant  concentration 
monitors,  except  that  most  tests  would 
be  performed  on  the  monitoring  system 
(pollutant  concentration  monitor  and 
diluent  gas  monitor)  and  test  results 
would  be  on  a  Ibs/mmBtu  basis. 

a.  Relative  accuracy.  Under  the 
proposed  rule,  the  performance 
specification  tests  for  certifying  NO, 
continuous  emission  monitoring  systems 
would  be  similar  to  those  described 
previously  for  SO2  pollutant 
concentration  monitors.^'  Both  SOj  and 
NO,  performance  specification  tests 
would  consist  of  at  least  nine  sets  of 
paired  comparisons  between  monitor 
measurements  and  contemporaneous 
reference  method  measurements  of 
pollutant  emissions  in  the  exhaust  gas. 
Reference  method  test  results  are 
assumed  to  be  equivalent  to  the  true 
values  of  the  pollutant  emissions,  which 


"  See  Section  C  on  SOj  moniloring  aliove.  &cppt 
where  noted,  the  rationales  for  the  various 
cerlification  and  quality  assurance  tests  for  NO, 
monitoring  are  similar  to  those  discussed  in  detail  in 
Section  C  and  are  not  repeated  in  this  Section. 
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are  unknown.  EPA  has  defined  six 
acceptable  reference  methods  for 
evaluating  the  accuracy  of  NO. 
continuous  emission  monitoring  systems 
(40  CFR  part  6a  appendix  A.  methods  7. 
7A,  7B.  7C.  7D.  and  7E).  Most  units 
subject  to  subpart  Da  requirements 
currently  use  either  method  7  (wet 
chemistry)  or  method  7E  (instrumental). 

The  NO,  performance  specification 
tests  would  be  performed  on  the 
monitoring  system  (pollutant 
concentration  monitor  and  diluent  gas 
monitor)  and  measured  in  Ibs/mmBtu. 
Unlike  the  SOj  monitoring  system 
requirements,  the  individual  NO, 
pollutant  concentration  monitors  are  not 
required  to  meet  an  independent  relative 
accuracy  standard  of  performance. 
Subpart  Da  established  a  relative 
accuracy  of  20  percent  as  the  standard 
for  defming  acceptable  NO,  monitoring 
system  performance  with  respect  to  the 
accuracy  of  emissions  measurements. 
EPA  analysis  of  the  relative  accuracies 
reported  by  NO,  continuous  emission 
monitoring  systems  at  units  subject  to 
Subpart  Da  requirements,  referenced 
previously,  indicate  that  over  70  percent 
of  these  systems  meet  a  relative 
accuracy  standard  of  10  percent. 
Subpart  Da,  however,  affords  low- 
emitting  units  the  option  of  using  an 
alternative  (less  stringent)  standard, 
which  is  defined  for  NO,  as  10  percent 
of  the  applicable  emissions  standard  (in 
Ibs/mmBtu).  As  discussed  previously, 
subpart  Da  provides  this  optional 
alternative  standard  for  low-emitting 
units  because  the  mathematical 
construction  of  the  relative  accuracy 
statistic  may  make  it  more  difficult  for 
them  to  satisfy  the  normal  criterion. 

Because  of  the  importance  of  accurate 
emissions  measurements  to  NO,  annual 
averages,  the  NO,  emissions  averaging 
pools,  and  other  flexible  components  of 
the  program,  EPA  is  proposing  a  relative 
accuracy  of  10  percent  as  the  standard 
for  defining  acceptable  NO,  continuous 
emission  monitoring  system 
performance  under  the  Add  Rain 
program.  EPA  believes  that  this  relative 
accuracy  standard  more  closely  reflects 
the  performance  that  could  be  achieved 
by  well-maintained  systems  based  on 
current  technology  than  does  subpart 
Da's  20-percent  standard. 

Like  subpart  Da.  EPA  is  also 
proposing  a  less  stringent  alternative 
standard  for  low-emitting  units, 
although  it  is  not  as  clear  from  the 
available  data  where  the  relative 
accuracy  statistic  becomes  problematic. 
EPA  has  not  completed  its  statistical 
analyses  of  NO,  RATA  data  from  units 
subject  to  Subpart  Da  requirements. 
Accordingly,  the  proposed  rule  uses  the 
cutoff  established  for  SOj  emission 


rates,  or  0.5  Ib/mmBtu.  The  optional 
alternative  standard  for  low-emitting 
NO,  units  would  be  defined  as  an 
absolute  limitation  of  ±0.05  Ib/mmBTU 
on  monitoring  system  inaccuracy. 
Because  the  available  data  does  not 
clearly  Indicate  the  need  for  this  cutoff 
point.  EPA  specifically  requests 
comment  on  both  the  appropriateness  of 
this  cutoff  rate  and  the  level  at  which 
the  exception  is  proposed. 

b.  Bias.  Under  the  proposed  rule.  NO, 
continuous  emission  monitoring  systems 
would  have  to  satisfy  a  bias  test,  in 
addition  to  achieving  an  acceptable 
relative  accuracy  in  the  performance 
specification  test,  for  certification.  EPA 
is  proposing  a  t-test,  analogous  to  the 
tests  described  for  SO>  pollutant 
concentration  and  flow  monitors,  for  the 
NO,  continuous  emission  monitoring 
system.  NO,  monitoring  systems  would 
be  required  to  pass  a  t-test.  applied  to 
low  bias  only,'*  at  the  95-percent  level 
of  confidence.  The  recorded  NO, 
emission  rate  data  from  a  monitoring 
system  that  fails  a  bias  test  would  not 
be  considered  invalid,  or  "missing."  but 
would  be  adjusted  upward  to 
compensate  for  the  bias  using  the 
method  shown  in  Appendix  A  of  the 
rule.  Monitoring  systems  failing  the  test 
would  be  certified  by  incorporating  the 
aforementioned  data  adjustment  factor, 
which  would  be  applied  to  all  data 
recorded  between  the  time  of  the  failed 
certification  bias  test  and  the  time  of  the 
next  successful  bias  test. 

Based  on  preliminary  statistical 
analyses  of  NO,  RATA  data  for  units 
subject  to  subpart  Da.  EPA  believes  that 
the  proposed  standard  can  be  achieved 
by  well-maintained  NO,  monitoring 
systems  using  current  technology. 

c.  Calibration  error.  As  a  result  of  the 
NO,  emissions  averaging  provisions 
under  the  Acid  Rain  program,  EPA 
believes  that  units  will  operate  over  a 
substantially  wider  range  of  NO, 
emissions  rates  than  those  experienced 
under  Subpart  Da.  NO,  emissions  must 
be  measured  accurately  throughout  the 
entire  range  of  expected  emission  rates 
in  order  to  develop  viable  annual  NO, 
emission  rate  averages,  particularly  for 
units  averaging  their  emissions  with 
others.  Accordingly,  EPA  is  proposing  to 
require  three-point  calibration  error 
tests,  identical  to  those  described 
previously  for  SO2  pollutant 
concentration  monitors,  for  certification 
of  NO,  pollutant  concentration  monitors 


'"  Considering  only  low-lna»ed  results  as  failures 
in  the  t-te«l  at  the  95-percent  level  of  conridence  is 
statistically  equivalent  to  employing  a  one-tailed  t- 
tesl  with  an  alpha  value  of  0.025.  Thus.  In  Tabie  8-1 
in  appendix  A  of  the  regulations,  the  appropriate  t- 
values  are  denoted  by  W.g». 


and  diluent  gas  monitors.  In  contrast  to 
the  relative  accuracy  and  bias 
specifications  which  apply  to  the  NO, 
continuous  emission  monitoring  system 
as  a  whole,  calibration  error  standards 
apply  to  the  pollutant  concentration 
monitor  and  the  diluent  gas  monitor 
separately. 

EPA  also  proposes  to  use  Subpart 
Da's  performance  specification  of  2.5 
percent  of  calibration  error  for 
certification  of  NO,  pollutant 
concentration  monitors  and  diluent  gas 
monitors  under  the  Acid  Rain  program. 
That  is,  to  qualify  for  certification,  the 
monitor's  measurements  of  the  pollutant 
(NO,)  or  gaseous  constituent  (Oj  or  CO2) 
shall  not  deviate  from  the  known  values 
by  more  than  2.5  percent  for  each  of 
three  concentration  (low,  mid-range,  and 
high)  levels. 

d.  Cycle  time/Response  time.  EPA 
proposes  to  adopt  the  cycle  time/ 
response  time  test  required  under 
Subpart  Da  for  certifying  NO, 
continuous  emission  monitoring  systems 
under  the  Acid  Rain  program.  A 
description  of  this  test  may  be  found  in 
the  section  on  performance 
specifications  for  certification  of  SOj 
pollutant  concentration  monitors. 
Subpart  Da's  performance  specification 
of  15  minutes  as  the  maximum  time 
allowed  for  each  stepchange  would  also 
apply. 

3.  Quality  Assurance  and  Quality 
Control  Procedures 

The  quality  assurance  (QA)  and 
quality  control  (QC)  procedures  EPA  is 
proposing  for  NO,  continuous  emission 
monitoring  systems  under  the  Acid  Rain 
program  are  essentially  equivalent  to 
those  detailed  previously  for  SOj 
pollutant  concentration  monitors,  except 
that  they  would  generally  apply  to  the 
combined  monitoring  (pollutant 
concentration  monitor  and  diluent  gas 
monitor)  system.  These  QA/QC 
procedures  consist  of  a  series  of  tests  to 
be  performed  periodically  to  ensure  that 
the  continuous  emission  monitoring 
systems,  once  certified,  continue  to 
operate  reliably  and  accurately.  Also 
included  are  specifications  for 
maintaining  records  of  QA/QC  test 
dates,  descriptions,  and  results  and  for 
the  submission  of  quarterly  Data 
Assessment  Reports  to  EPA  and  other 
applicable  regulatory  authorities.  These 
latter  requirements  are  discussed  later 
in  the  section  on  recordkeeping  and 
reporting. 

a.  Daily  calibration  error  test. 
Analogous  to  the  daily  calibration  tests 
for  SC^  pollutant  concentration 
monitors,  EPA  is  proposing  to  expand 
subpart  Da's  daily  calibration  drift 
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and  diluent  gas  monitors.  In  contrast  to 
the  relative  accuracy  and  bias 
specifications  which  apply  to  the  NO, 
continuous  emission  monitoring  system 
as  a  whole,  calibration  error  standards 
apply  to  the  pollutant  concentration 
monitor  and  the  diluent  gas  monitor 
separately. 

EPA  also  proposes  to  use  Subpart 
Da's  performance  specification  of  2.5 
percent  of  calibration  error  for 
certification  of  NO,  pollutant 
concentration  monitors  and  diluent  gas 
monitors  under  the  Acid  Rain  program. 
That  is,  to  qualify  for  certification,  the 
monitor's  measurements  of  the  pollutant 
(NO,)  or  gaseous  constituent  (Oj  or  CO2) 
shall  not  deviate  from  the  known  values 
by  more  than  2.5  percent  for  each  of 
three  concentration  (low,  mid-range,  and 
high)  levels. 

d.  Cycle  time/Response  time.  EPA 
proposes  to  adopt  the  cycle  time/ 
response  time  test  required  under 
Subpart  Da  for  certifying  NO, 
continuous  emission  monitoring  systems 
under  the  Acid  Rain  program.  A 
description  of  this  test  may  be  found  in 
the  section  on  performance 
specifications  for  certification  of  SOj 
pollutant  concentration  monitors. 
Subpart  Da's  performance  specification 
of  15  minutes  as  the  maximum  time 
allowed  for  each  stepchange  would  also 
apply. 

3.  Quality  Assurance  and  Quality 
Control  Procedures 

The  quality  assurance  (QA)  and 
quality  control  (QC)  procedures  EPA  is 
proposing  for  NO,  continuous  emission 
monitoring  systems  under  the  Acid  Rain 
program  are  essentially  equivalent  to 
those  detailed  previously  for  SO2 
pollutant  concentration  monitors,  except 
that  they  would  generally  apply  to  the 
combined  monitoring  (pollutant 
concentration  monitor  and  diluent  gas 
monitor)  system.  These  QA/QC 
procedures  consist  of  a  series  of  tests  to 
be  performed  periodically  to  ensure  that 
the  continuous  emission  monitoring 
systems,  once  certified,  continue  to 
operate  reliably  and  accurately.  Also 
included  are  specifications  for 
maintaining  records  of  QA/QC  test 
dates,  descriptions,  and  results  and  for 
the  submission  of  quarterly  Data 
Assessment  Reports  to  EPA  and  other 
applicable  regulatory  authorities.  These 
latter  requirements  are  discussed  later 
in  the  section  on  recordkeeping  and 
reporting. 

a.  Daily  calibration  error  test. 
Analogous  to  the  daily  calibration  tests 
for  SOa  pollutant  concentration 
monitors.  EPA  is  proposing  to  expand 
subpart  Da's  daily  calibration  drift 


checks  for  NO,  pollutant  concentration 
and  diluent  gas  monitors  into  daily 
calibration  error  tests  so  as  to  quality 
assure  the  recorded  emissions  data  on  a 
daily  basis.  Under  the  Acid  Rain 
program,  affected  units  would  be 
required  to  use  standard  reference 
material  or  Protocol  1  gases  for  these 
daily  cahbration  error  tests  in  addition 
to  the  quarterly  calibration  error  tests. 

As  discussed  previously,  accurate 
NO,  emissions  measurements  are 
essential  to  successful  implementation 
of  NO,  annual  averages,  the  NO, 
emissions  averaging  pools,  and  other 
flexible  components  in  the  Acid  Rain 
program.  Accordingly,  EPA  is  proposing 
to  apply  the  same  calibration  error 
standard  to  the  NO,  pollutant 
concentration  monitor  and  the  diluent 
gas  monitor  as  is  being  proposed  for  the 
SOi  pollutant  concentration  monitor. 
That  is,  EPA  proposes  that  drift  should 
not  exceed  5  percent  in  a  given  day.  The 
recorded  emissions  data  from  a  monitor 
that  fails  this  calibration  error  standard 
would  be  considered  invalid,  or 
"missing,"  prospectively  until  monitor 
error  is  brought  within  specification. 

b.  Periodic  performance  tests.  For  the 
same  reasons  outlined  earlier  in  this 
preamble  in  the  section  describing 
periodic  performance  tests  for  SOi 
concentration  monitors.  EPA  proposes 
to  require  two  semi-annual  performance 
tests,  a  relative  accuracy  test  audit 
(RATA)  and  a  bias  test,  on  NO, 
monitoring  systems.  Quarterly  three- 
point  calibration  error  tests  on  the  NO, 
concentration  and  diluent  gas  monitors 
would  also  be  required.  The  recorded 
NO,  emissions  rate  data  from  a 
monitoring  system  that  fails  a  RATA,  or 
the  concentration  data  from  a  monitor 
that  fails  a  calibration  error  test,  would 
be  considered  invalid,  or  "missing." 
prospectively  until  corrective  action  is 
taken  and  the  monitor  or  monitoring 
system  achieves  the  required  standard. 
Data  that  fails  a  bias  test  would  be 
adjusted  to  compensate  for  bias  or,  at 
the  source's  option,  the  test  could  be 
repeated  after  corrective  action  is  taken 
to  demonstrate  that  the  correction  is  no 
longer  necessary.  Here,  as  in  the  case  of 
SO2  concentration  monitors,  the 
achievement  of  superior  relative 
accuracy  in  a  given  RATA  would 
decrease  the  required  frequency  of 
future  testing  from  semi-annual  to 
annual. 

1.  Relative  Accuracy  Test  Audit 

EPA  proposes  to  require  semi-annual 
relative  accuracy  test  audits  of  NO, 
monitoring  systems.  These  tests  would 
be  identical  to  tne  tests  described 
previously  for  certification,  and  the 
same  performance  standard  (relative 


accuracy  of  10  percent)  would  apply.  As 
in  the  case  of  SOi  monitors,  NO, 
monitoring  systems  achieving  a  relative 
accuracy  of  7.5  percent  or  better  would 
be  allowed  to  decrease  the  RATA 
frequency  from  semi-annual  to  annual 
as  long  as  relative  accuracy  remains  at 
7.5  percent  or  better.'*  Table  5 
summarizes  the  required  RATA 
frequency  as  a  function  of  achieved 
relative  accuracy. 

Table  5.— RATA  Frequency  for  NO, 
Monitoring  Systems 


Relative  accuracy 

Required  RATA 
frequency 

<  10% 

Semi-Annual 

<7.5% 

Annual 

2.  Bias  Test 

The  periodic  bias  tests  on  NO, 
monitoring  systems  for  the  Acid  Rain 
program  woiild  be  conducted  with  the 
same  frequency  and  at  the  same  time  as 
the  RATA's,  would  employ  the  RATA 
data,  and  would  be  identical  to  the  bias 
test  described  previously  for  monitoring 
system  certification.  The  proposed 
performance  standard  for  NO, 
monitoring  systems  in  the  bias  test  is 
also  identical  to  that  proposed  for 
monitoring  system  certification.  That  is, 
under  the  proposed  rule,  NO,  monitoring 
systems  would  be  required  to  pass  a  t- 
test,  for  low  bias  only,  at  the  95-percent 
level  of  confidence.  As  discussed 
previously,  the  recorded  NO,  emission 
rate  data  from  a  monitoring  system  that 
fails  a  bias  test  would  not  be  considered 
invalid,  or  "missing,"  but  would  be 
adjusted  upward  to  compensate  for  the 
bias,  using  the  method  shown  in 
appendix  A  of  the  rule,  until  corrective 
action  is  demonstrated  in  a  subsequent 
bias  test.  Sources  would  have  the  option 
of  continuing  to  apply  the  bias- 
adjustment  factor  to  their  monitoring 
system  readings  or  eliminating  the 
source  of  the  bias.  The  bias  adjustment 
factor  would  be  applied  to  all 
monitoring  system  readings  until  a  new 
RATA  is  conducted  in  which  the 
relative  accuracy  standard  is  met  and 
the  bias  test  is  passed.  In  the  new 
RATA,  if  the  unit  passes  the  relative 
accuracy  test  but  again  fails  the  bias 
test,  the  bias  adjustment  factor  would  be 
recomputed  based  on  the  new  RATA 
values  £md  this  new  factor  would  be 


^*  Sources  meeting  the  10%  requirement  but  nut 
achieving  a  relative  accuracy  of  7.5%  or  l>etter 
would  t>e  allowed  two  tries  (i.e..  they  could  collect 
two  sets  of  RATA  data)  to  achieve  7  J%,  and 
thereby  lower  their  RATA  frequency. 


applied  to  subsequent  monitoring 
system  readings. 

As  proposed,  the  bias  test  could  be  re- 
taken at  any  time  at  the  source's  option. 
As  discussed  earlier  in  section  C  on  SO.' 
monitors,  some  have  voiced  concern 
that  sources  might  re-run  the  test  many 
times,  "shopping"  for  a  lower 
adjustment  factor.  EPA  invites  comment 
on  the  importance  of  this  problem  and 
on  regulatory  approaches  to  address  it. 

3.  Three-Point  Calibration  Error  Test 

EPA  proposes  to  require  a  quarterly 
three-point  calibration  error  test  on  NO, 
concentration  monitors  and  diluent  gas 
monitors.  This  test  would  be  identical  to 
the  three-point  calibration  error  test 
described  previously  for  monitor 
certification,  except  that  the 
performance  standard  would  be  the 
same  as  that  used  for  the  daily 
calibration  error  test.  That  is.  under  th^ 
proposed  rule,  a  monitor's 
measurements  of  NO,  or  diluent 
concentration  shall  not  deviate  from  the 
calibration  gas  value  by  more  than  5 
percent  for  each  of  three  concentration 
levels  (low,  mid-range,  and  high). 

F.  Missing  Data  Procedure 

Section  412(d)  of  the  Act  provides  for 
specific  methods  for  calculating 
emissions  during  periods  when  data 
from  a  CEMS  or  an  approved  alternative 
monitoring  system  are  unavailable.  The 
Agency  is  required  to  deem  the  unit  to 
be  operating  in  an  uncontrolled  manner 
during  the  entire  period  for  which  the 
data  are  not  available  unless  the 
owner(8)  and  operator(8)  can  provide 
information  satisfactory  to  the 
Administrator  on  emissions  during  that 
period.  Further.  EPA  must  prescribe  a 
standard  method  to  calculate  emissions 
for  missing  data  periods  in  the  Acid 
Rain  CEMS  regulation. 

In  deliberations  regarding  the  most 
appropriate  procedures  for  filling  in 
missing  emissions  data,  the  Agency  has 
identified  several  goals  that  the 
procedures  should  satisfy.  They  are:  (1) 
To  provide  strong  incentives  for 
effective  CEMS  operation  and 
maintenance  programs,  thus  yielding 
high  CEMS  availability  and  data  capture 
rates;  (2)  to  use  less-conservative 
methods  for  estimating  probable  actual 
emissions  for  missing  data  when  annual 
monitor  availability  exceeds  specified 
thresholds  and  missing  data  periods  are 
relatively  short:  (3)  to  use  more 
conservative  methods  for  filling  in 
missing  data  when  annual  monitor 
availability  falls  below  specified 
thresholds  and/or  missing  data  |}eriods 
are  longer  (4)  to  develop  procedures  for 
filling  in  missing  data  that  provide 
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incentives  to  use  CEMS  as  the  primary 
method  for  determining  emissions;  (5)  to 
develop  procedures  that  are  automatic 
in  iheir  execution,  relying  only  on  the 
CEMS-generated  emissions  database, 
thereby  minimizing  the  need  for 
enforcement  actions  and  supporting  the 
smooth  and  unambiguous  operation  of 
the  program;  and  (6)  to  develop 
procedures  that  are  readily 
implementable  by  all  affected  units.  The 
ARAC  Emissions  Monitoring 
Subcommittee  has,  in  general,  endorsed 
these  goals,  although  a  few  members  did 
not  concur  with  the  concept  of  requiring 
an  annual  monitor  availability 
threshold.*"  EPA  requests  comment  on 
whether  the  proposed  procedures  satisfy 
the  aforementioned  criteria  and  goals 
for  this  program. 

The  Agency  prepared  two  issue 
papers  on  potential  procedures  for  filling 
in  missing  emissions  data."* 
Simultaneously,  UARG  has  been 
conducting  an  extensive  series  of  Monte 
Carlo  simulations  and  a  case  study 
using  actual  hourly  SO2  concentration 
data  from  a  Subpart  Da  unit  to  develop 
statistical  methods  that  could  be  used  to 
fill  in  missing  data  without  significant 
loss  of  accuracy  in  the  annual 
accounting  of  SO2  emissions.**  Both  the 
EPA  and  UARG  studies  cited  above 
address  only  missing  SO2  data.  UARG 
has  also  submitted  a  study  presenting  a 
method  of  correlating  flow  data  with 
unit  load  data  for  purposes  of  missing 
flow  data  substitution.*'  EPA  has  not 
identified  any  comparable  analyses  for 
missing  NO,  emission  data. 

The  UARG  studies  on  SOj  missing 
data  suggest  that  statistical  estimation 
methods  can  be  used  to  fill  in  missing 
SOi  concentration  data  for  periods  of 
short  duration  above  a  specified  monitor 
availability  threshold  without 
jeopardizing  the  accuracy  of  year-end 
totals  for  SOj  emissions.  The  ARAC 
Emissions  Monitoring  Subcommittee 


•"  El 4 — ARAC  Emissions  Monitoring 
Sut>committee  Minutes.  February  20-21. 1991. 

"'  (1)  Missing  Data  Periods.  EPA  Issue  Paper  for 
ARAC  Discussion.  January  18. 1991  (IIA-45);  and  (2) 
Alternative  Proposals  for  Missing  Data  Periods, 
EPA  Issue  Paper  for  ARAC  Discussion,  May  1991 
(E-27|. 

"  These  studies  include:  (1)  Assessing  Data 
Availability  at  Units  Subject  to  Subpart  Da  New 
Source  Performance  Standards,  prepared  by 
-  Roberson  Pitts.  Inc.,  for  UARG,  September  1990;  (2) 
Evaluation  of  Missing  Data  Estimation  Methods, 
prepared  by  W.  S.  Pitts  Consulting.  Inc.,  for  UARG, 
February  1991:  (3)  Evaluation  of  Missing  Data 
Methods — Supplement:  Application  of  Estimation 
Methods  to  Actual  Hourly  SOi  Emissions  Data, 
prepared  by  W.  S.  Pitts  Consulting.  Inc.,  for  UARG, 
March  1991:  and  (4)  Technical  Note  from  W.  S.  Pitls 
on  behalf  of  UARG  to  U.S.  EPA  on  Effects  of 
Skewing  Missing  Data  Patterns,  April  10, 1991. 

"  "Alternative  Procedure  for  Estimating 
Volumetric  Flow  Rate."  Technical  Memorandum  to 
UARG  from  Science  Applications.  Inc..  6/19/91. 


found  that  statistical  methods  look 
promising  for  filling  in  short-duration 
data  gaps  as  long  as  high  annual 
monitor  availability  is  maintained.  The 
Subcommittee  did  not  reach  consensus, 
however,  on  the  exact  value(s)  of 
appropriate  monitor  availability 
threshold(s).  although  the  range  was 
narrowed  to  between  90  and  95  percent. 
Most  members  endorsed  the  concept  of 
using  graduated  monitor  availability 
thresholds.  The  Subcommittee  also  did 
not  agree  on  the  appropriateness  of 
using  statistical  methods  for  filling  in 
missing  data  periods  longer  than  three 
hours.** 

In  various  discussions  on  this  matter, 
other  industry  representatives  have 
indicated  that  the  prompt  corrective 
action  that  EPA  wants  to  encourage 
when  the  CEMS  system  malfunctions 
sometimes  requires  more  than  3  hours  to 
complete.  As  a  result,  they  have 
suggested  that  a  first  tier  "cutoff  value 
of  6  hours  appears  to  be  more 
appropriate.  Others  have  suggested  that 
such  corrective  action  could  usually  be 
completed  within  an  8-hour  work  shift, 
and  have  suggested  8  hours  as  the 
appropriate  value  for  the  first  tier  cutoff. 
In  today's  proposal.  6  hours  was 
selected  as  the  most  appropriate  first- 
tier  cutoff  value,  based  on  EPA's 
judgment  that  most  corrective  action 
can  be  completed  within  that  time.  EPA 
requests  comment  on  the 
appropriateness  of  this  or  other  choices 
for  the  cutoff  value  defining  Tier  I. 

EPA  has  also  received  suggestions  on 
the  most  appropriate  substitute  value  to 
select  from  a  given  lookback  period.  As 
discussed  earlier,  the  value  chosen  as  a 
substitute  must  be  designed  to  be 
conservat've  (i.e..  it  must  be  more  likely 
to  be  an  overestimate  than  an 
underestimate),  and  it  should  be 
increasingly  conservative  as  the 
lookback  period  gets  longer.  EPA 
considered  using  the  highest  value  over 
a  given  lookback  period  as  the 
substitute  value.  However,  others  have 
suggested  that  selecting  the  highest 
value  in  a  given  lookback  period  may 
catch  an  anomalous  outlier  value  not 
reflecting  actual  conditions,  and  have 
thus  suggested  the  use  of  another  value 
such  as  the  second-highest,  the  third- 
highest,  the  average  of  the  top  five,  or 
the  90th  percentile. 

EPA  considered  all  these  possibilities, 
finding  each  of  them  to  exhibit  at  least 
one  of  the  aforementioned  problems  in 
some  degree.  The  second-  or  third- 
highest  value  or  an  average  of  several 
high  values  could  still  suffer  from  the 


•*  Acid  Rain  Advisory  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee  Minutes — 
February  20-21, 1991  and  April  29-30, 1991. 


outlier  problem.  The  90th-percenlile 
value  avoids  this  problem  entirely. 
However,  any  percentile-based 
approach  has  the  drawback  of  not 
always  preserving  the  desired  property 
of  being  more  conservative  as  the 
lookback  period  gets  longer,  and  may  be 
less  than  the  actual  emission  value 
approximately  ten  percent  of  the  time.  In 
cases  where  this  occurs,  the  percentile- 
based  approach  would  not  provide 
operators  the  intended  incentive  to 
restore  the  monitor  to  operation  as 
quickly  as  possible.  Nevertheless,  by 
using  the  90th  percentile  as  opposed  to 
average  data,  the  missing  data 
procedure  will  normally  be  conservative 
relative  to  the  expected  value. 

After  weighing  the  aforementioned 
factors,  EPA  narrowed  the  list  of 
candidates  for  missing  data  substitution 
to:  a  modified  90th-percentile  approach, 
which  was  chosen  for  today's  proposal 
and  is  described  below,  and  an 
approach  which  selects  the  average  of 
the  five  highest  values  as  the  missing 
data  substitute.  The  modified  90th- 
percentile  approach  was  selected 
because  it  completely  avoids  the  outlier 
problem  described  earlier. 

Today's  proposal  uses  the  90th- 
percentile  value  as  a  replacement  for 
missing  data.  EPA  believes  that  the 
current  pattern  of  monitor  operating 
practice  will  continue,  thus  preserving 
the  conservative  property  of  the 
percentile  approach.  However,  to 
protect  against  the  possibility  of 
unintended  and  possibly  perverse 
incentives,  EPA  is  proposing  to  require 
that  emission  values  over  the  lookback 
period  be  correlated  with  the  sulfur 
content  of  the  fuel  being  burned,  and 
that  the  90th-percentile  value  be  chosen 
from  the  set  of  values  recorded  at  times 
when  the  sulfur  content  of  the  fuel 
burned  matches  that  of  the  missing  data 
period.  Moreover,  to  protect  further 
against  the  possibility  of  providing 
lower-than-actual  missing  data  values. 
EPA  has  combined  the  percentile 
approach  with  the  probable-actual 
approach,  wherein  estimates  are 
generated  by  taking  the  average  of  the 
hours  before  and  after  the  missing  data 
period.  By  taking  the  higher  of  these  two 
emission  estimates,  EPA  believes  that 
the  potential  to  under-report  emissions 
will  be  minimized.  As  a  result,  EPA 
requests  comment  on  whether  it  is 
necessary  to  correlate  sulfur 
concentration  in  the  emissions  with  the 
sulfur  content  of  the  coal  under  the 
percentile  approach  so  long  as  this 
proposed  underreporting  protection  is 
retained.  EPA  has  also  considered 
suggestions  that  missing  data  might  be 
filled  in  using  a  case-by-case  regression 
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outlier  problem.  The  90th-percentile 
value  avoids  this  problem  entirely. 
However,  any  percenlile-based 
approach  has  the  drawback  of  not 
always  preserving  the  desired  property 
of  being  more  conservative  as  the 
lookback  period  gets  longer,  and  may  be 
less  than  the  actual  emission  value 
approximately  ten  percent  of  the  time.  In 
cases  where  this  occurs,  the  percentile- 
based  approach  would  not  provide 
operators  the  intended  incentive  to 
restore  the  monitor  to  operation  as 
quickly  as  possible.  Nevertheless,  by 
using  the  90th  percentile  as  opposed  to 
average  data,  the  missing  data 
procedure  will  normally  be  conservative 
relative  to  the  expected  value. 

After  weighing  the  aforementioned 
factors,  EPA  narrowed  the  list  of 
candidates  for  missing  data  substitution 
to:  a  modified  90th-percentile  approach, 
which  was  chosen  for  today's  proposal 
and  is  described  below,  and  an 
approach  which  selects  the  average  of 
the  five  highest  values  as  the  missing 
data  substitute.  The  modified  90th- 
percentile  approach  was  selected 
because  it  completely  avoids  the  outlier 
problem  described  earlier. 

Today's  proposal  uses  the  90th- 
percentile  value  as  a  replacement  for 
missing  data.  EPA  believes  that  the 
current  pattern  of  monitor  operating 
practice  will  continue,  thus  preserving 
the  conservative  property  of  the 
percentile  approach.  However,  to 
protect  against  the  possibility  of 
unintended  and  possibly  perverse 
incentives.  EPA  is  proposing  to  require 
that  emission  values  over  the  lookback 
period  be  correlated  with  the  sulfur 
content  of  the  fuel  being  burned,  and 
that  the  90th-percentile  value  be  chosen 
from  the  set  of  values  recorded  at  times 
when  the  sulfur  content  of  the  fuel 
burned  matches  that  of  the  missing  data 
period.  Moreover,  to  protect  further 
against  the  possibility  of  providing 
lower-than-actual  missing  data  values, 
EPA  has  combined  the  percentile 
approach  with  the  probable-actual 
approach,  wherein  estimates  are 
generated  by  taking  the  average  of  the 
hours  before  and  after  the  missing  data 
period.  By  taking  the  higher  of  these  two 
emission  estimates,  EPA  believes  that 
the  potential  to  under-report  emissions 
will  be  minimized.  As  a  result,  EPA 
requests  comment  on  whether  it  is 
necessary  to  correlate  sulfur 
concentration  in  the  emissions  with  the 
sulfur  content  of  the  coal  under  the 
percentile  approach  so  long  as  this 
proposed  underreporting  protection  is 
retained.  EPA  has  also  considered 
suggestions  that  missing  data  might  be 
filled  in  using  a  case-by-case  regression  • 


analysis  of  emissions  with  fuel  sulfur 
content  for  each  fuel  supply  at  each  unit, 
and  requests  comment  on  this 
possibility  as  well. 

In  developing  its  proposal,  EPA 
considered  the  average-of-lhe-top-five- 
values  approach  to  be  the  most 
attractive  alternative  to  the  proposed 
percentile  approach,  since  it  avoids  the 
potential  for  underreporting  emissions 
while  significantly  reducing  the  possible 
impact  of  outlier  values.  Moreover,  like 
the  other  non-percentile  approaches,  it 
eliminates  the  need  to  correlate  fuel 
sulfur  content  with  emission  rate,  thus 
simplifying  the  data  system  software 
requirements.  EPA  specifically  requests 
comment  on  the  relative  merits  of  the 
average-of-the-top-five  approach  and 
the  90th-percentile  approach  proposed 
today.  EPA  also  requests  comment  on 
the  merits  of  other  candidate  missing 
data  routines  which  would  substitute 
the  highest,  second-highest,  or  third- 
highest  values  recorded  during  the 
specified  lookback  period.  ^ 

1.  Rejected  Alternatives 

Representatives  of  State  agencies  and 
environmental  groups  have  urged  EPA 
to  promulgate  regulations  under  the 
Acid  Rain  program  that  will  encourage 
the  use  of  backup  CEMS  hardware 
rather  than  statistical  or  other 
estimation  methods  for  filling  in  missing 
emissions  data,  at  least  for  high-emitting 
units.  EPA  has  considered  the  option  of 
requiring  all  units  to  install  a  duplicate 
certified  CEMS  to  supply  missing 
emissions  data  when  the  primary  CEMS 
is  not  available.  EPA  has  concluded  that 
this  would  be  a  costly  alternative  if 
applied  universally,  and  may  not 
necessarily  produce  significantly  more 
accurate  emissions  data  if  high  annual 
monitor  availabilities  (on  the  order  of  95 
percent)  are  maintained. 

In  ARAC  discussions,  some  have  also 
requested  EPA  to  consider  proposing 
different  procedures  for  filling  in  missing 
emissions  data,  depending  on  the  reason 
for  CEMS  unavailability."*  They  have 
recommended  limiting  the  use  of  less 
conservative  statistical  estimation 
methods  to  filling  in  missing  data 
periods  resulting  from  QA/QC  activities 
and  using  more  conservative  methods 
for  periods  resulting  from  poor  monitor 
maintenance.  While  EPA  endorses  the 
general  principle  of  providing  incentives 
for  aggressive,  effective  CEMS  QA/QC 
and  preventative  maintenance 
programs,  a  tally  of  the  possible  reasons 
for  missing  data  has  indicated  that  this 


"*  E2B— Arizona  Department  of  Knvironmenltil 
Quality.  Comments  on  EPA  Issue  Papers.  N.  Wrona, 
Keliruary  15.  IWl. 


approach  would  be  exceedingly 
cumbersome  to  implement  and  enforce.' 

2.  Proposed  Approach 

The  proposed  rule  would  use  a 
modified  form  of  the  statistical 
estimation  methods  developed  by 
UARG  for  filling  in  missing  SOj 
concentration  data  in  cases  where 
availability  is  above  specified 
thresholds  and  missing  data  periods  are 
relatively  short.  Where  availability  falls 
below  these  thresholds,  and  missing 
data  periods  are  longer,  the  proposed 
rule  would  require  more  conservative 
procedures  within  a  given  fuel  sulfur 
content  range.  The  procedures  for  NO, 
and  How  missing  data  would  be  similar 
to  the  SOi  procedures,  but  would 
incorporate  correlations  between  load 
and  emissions  or  flow  data  rather  than 
the  sulfur-in-fuel  correlation  used  for 
SOo. 

The  missing  data  procedures  being 
proposed  today  would  also  provide  a 
tiered  system  to  promote  high  CEMS 
emissions  data  capture  rates  mandated 
by  the  Act  and  necessary  for  the  proper 
functioning  of  the  SO2  allowance  trading 
market  and  the  NO,  emissions 
averaging  provisions  of  the  Acid  Rain 
program. 

The  proposed  rule  would  require 
affected  units  to  calculate,  on  a  daily 
basis,  annual  monitor  availability 
(defined  as  a  rolling  percentage  of  total 
unit  operating  hours  during  the  previous 
365  days)  for  the  SOa  pollutant 
concentration  monitor,  the  fiow  monitor, 
and  the  NO,  continuous  emission 
monitoring  system,  and  to  substitute 
conservative  estimates  for  missing  data 
as  a  function  of  availability,  length  of 
missing  data  period,  sulfur  content  range 
for  SO2.  and  load  range  for  NO,  and 
flow.  The  monitor  availability 
thresholds  have  been  placed  at  levels 
that,  according  to  the  EPA  and  UARG 
studies  cited  previously,  can  be 
achieved  by  well-maintained  monitors 
based  on  current  technology.  These 
studies  indicate  that  the  average  annual 
availability  during  1988-1990  of  both  SOj 
and  NO,  monitors,  at  units  subject  to 
Subpart  Da  requirements  was  above  95 
percent,  and  that  over  90  percent  of 
these  monitors  achieved  an  annual 
availability  above  90  percent. 

a.  SCh  Concentration  missing  data 
procedures.  Under  today's  proposal, 
each  affected  unit  would  establish  fuel 
sulfur  content  ranges  based  on  a  single 
fuel  analysis  every  six  hours  which  is 
correlated  to  the  hourly  CEMS  values. 
EPA  believes  that  this  sampling 
frequency  will  yield  a  sufficiently 
accurate  correlation  between  the  CEMS 
emission  rates  and  the  actual  sulfur 
content  of  the  coal.  These  ranges  would 


be  established  and  used  lo  ensure  that 
neither  significant  overreporting  or 
underreporting  of  emissions  will  occur 
due  to  the  missing  data  routine.  The 
90th-pi!rcentile  value  would  be 
calculated  on  a  rolling  daily  basis  fur 
each  of  the  previous  30  or  365  days  for 
use  in  the  missing  data  routine  as 
described  below.  Whenever  a  missing 
data  period  occurred  which  required 
such  a  value,  the  operator  would 
identify  the  sulfur-contenl  range  for  the 
coal  fired  during  that  hour  and  srlect  the 
QOlh-percentile  value  from  the 
appropriate  range. 

If  annual  SOi  concentration  monitor 
availability  is  greater  than  or  equal  to  95 
percent,  an  estimate  of  probable  actual 
emissions  or  flow  consisting  of  the 
arithmetic  average  of  the  values  for  the 
hour  immediately  before  and  the  hour 
immediately  following  the  missing  data 
period  would  be  used  to  fill  in  missing 
data  periods  up  to  and  including  24 
hours. 

If  the  missing  data  period  exceeds  24 
hours,  but  annual  monitor  availability  is 
greater  than  or  equal  to  95  percent,  the 
owner(s)  and  operator(s)  would 
substitute  for  each  hour  in  the  missing 
data  period  the  higher  of  the  90th- 
percentile  hourly  SO2  concentration 
recorded  by  the  monitor  during  the 
previous  30  days  in  the  relevant  sulfur- 
content  range  for  the  unit  during  the 
missing  data  period,  or  the  average  of 
the  hour  before  and  the  hour  after  tlie 
missing  data  period,  whichever  is 
higher."* 

Two  reasons  have  prompted  EPA  to 
select  24  hours  as  the  cutoff  for  using 
less  conservative  statistical  estimation 
methods:  (1)  Various  analyses,  including 
UARG's.  provide  support  for  only  very 
limited  use  of  statistical  methods,  if  at 
all,  for  filling  in  missing  data  periods 
over  24  hours:  and  (2)  24  hours, 
according  to  some  utility 
representatives,  corresponds  to  the  time 
needed  to  transport,  waim-up.  and 
calibrate  a  portable  CEMS  as  « 
replacement  for  a  malfunctioning 
primary  CEMS. 

If  annual  monitor  availability  is  less 
than  95  percent,  but  greater  than  or 
equal  to  90  percent,  the  proposed  rule 
provides  a  three-tiered  system  for  filling 
in  missing  data  where  each  tier  is 
related  to  the  length  of  the  missing  data 
period.  As  mentioned  previously,  the 
proposed  methods  for  filling  in  missing 
data  arc  intended  to  become  more 


»'  Prev  lom  substitute  data  determined  liy  a 
mis&ins  data  routine  would  not  tie  included  lor  the 
purposes  of  determining  the  90lh-percentile  hmirl> 
SOi  concerjlration  during  any  previous  period. 
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conservative  as  the  length  of  the  missing 
data  period  increases. 

Tier  1  would  apply  to  missing  data 
periods  up  to  and  including  6  hours, 
which  represents  over  75  percent  of  all 
missing  data  according  to  the  UARC 
study.  In  this  tier,  EPA  proposes  to  use 
an  arithmetic  average  of  the  emissions 
values  recorded  for  the  hour 
immediately  before  and  the  hour 
immediately  following  the  missing  data 
period  to  fill  in  each  hour  of  the  missing 
data  period. 

r/er  2  would  apply  to  missing  data 
periods  greater  than  6  hours  but  less 
than  or  equal  to  24  hours.  In  this  tier. 
EPA  proposes  to  use  either  the  90th- 
percentile  hourly  SO2  concentration  for 
the  appropriate  coal  sulfur-content 
range  recorded  during  the  previous  30 
days,  or  the  average  of  the  hour  before 
and  the  hour  after  the  missing  data 
period,  whichever  is  higher,  to  fill  in 
each  hour  of  the  missing  data  period. 
Substitute  data  obtained  by  this 
procedure  may  be  somewhat  more 
conservative  than  the  substitute  data 
used  in  Tier  1,  thereby  providing  an 
incentive  for  prompt  repair  of  monitors 
when  they  malfunction. 

Tier  3  would  apply  to  missing  data 
periods  greater  than  24  hours.  In  this 
tier,  EPA  proposes  to  use  either  the  90th- 
percentile  hourly  SO2  concentration 
recorded  by  the  monitor  during  the 
previous  365  days,  or  the  average  of  the 
hour  before  and  the  hour  after  the 
missing  data  period,  whichever  is 
higher,  to  fill  in  each  hour  of  the  missing 
data  period.  EPA  has  selected  this 
conservative  procedure  for  filling  in  long 
missing  data  periods  to  discourage  the 
incidence  of  such  periods  and  to 
promote  the  use  of  a  back-up,  portable, 
certified  CEMS  as  a  replacement  for  a 
malfunctioning  primary  CEMS. 

The  Agency  believes  that  this  three- 
tiered  approach  strikes  a  balance 
between  the  goal  of  providing  incentives 
for  high  monitor  availability  and  the 
concern  that  overly  conservative 
methods  for  filling  in  missing  data  might 
lead  to  capital  expenditures  for 
duplicate  monitors  by  all  (or  most) 
affected  units.  Such  expenditures  may 
not  be  warranted  in  terms  of  expected 
incremental  improvements  in  the 
accuracy  of  SO2  emissions  data, 
particularly  for  low-emitting  and 
moderate-emitting  units. 

If  annual  monitor  availability  falls 
below  90  percent,  the  proposed  rule 
would  require  the  use  of  either  the  90th- 
percentile  hourly  SOj  concentration  for 
the  appropriate  sulfur-content  range 
recorded  by  the  monitor  during  the 
previous  365  days  of  service,  or  the 
average  of  the  hour  before  and  the  hour 
after  the  missing  data  period,  whichever 


is  higher,  to  fill  in  each  hour  of  the 
missing  data  period.  The  Act  requires 
EPA  to  declare  a  unit  to  be  operating  in 
an  uncontrolled  manner  if  substitute 
data  satisfactory  to  the  Administrator 
cannot  be  provided  during  missing  data 
periods.  EPA  believes  no  satisfactory 
substitute  data  exists  when  annual 
monitor  availability  is  less  than  90 
percent  and,  thus,  is  defining  the  90th- 
percentile  hourly  value  recorded  over 
the  preceding  365  days  in  the 
corresponding  sulfur-content  range  as 
equivalent  to  uncontrolled  emissions. 

For  affected  units  not  equipped  with 
add-on  emission  controls,  the  prescribed 
missing  data  procedures  would  be 
considered  as  "satisfactory  to  the 
Administrator"  without  any  additional 
information.  Under  the  proposed  rule, 
affected  units  with  add-on  emission 
controls  such  as  flue  gas  desulfurization 
(FGD)  for  SO2  or  selective  catalytic 
reduction  (SCR)  for  NO,  would  monitor 
specified  parameters  to  document  the 
proper  operation  of  their  control 
equipment  during  missing  data  periods. 
The  proposed  rule  specifies  the  required 
parameters  for  monitoring  the  pollution 
removal  efficiency  of  different  types  of 
add-on  emission  controls.  For  example, 
affected  units  equipped  with  wet  FGD 
control  systems  ("scrubbers")  would  be 
required  to  record  and  report  the 
following  information  for  each  hour 
during  all  missing  data  periods:  Number 
of  scrubber  modules  in  operation, 
percent  solids  in  slurry,  feedrate  of 
makeup  slurry,  inline  measure  of 
absorber  pH,  and  average  pressure 
differential  across  each  scrubber 
module.  A  national  utility  association 
representing  many  scrubbed  units  has 
indicated  that  it  is  reasonable  to  require 
the  continuous  monitoring  of  these 
emission  control  parameters  during  all 
missing  data  periods.*' 

Because  affected  units  with  add-on 
emission  controls  are  likely  to 
experience  greater  swings  in  emissions 
variability,  EPA  is  proposing  to  allow 
these  units  to  develop  optional  alternate 
procedures  for  filling  in  missing  data 
based  on  parameter  monitoring 
correlations.  Under  the  proposed  rule, 
such  alternate  procedures  would  be 
approved  only  on  a  site-specific  basis 
and  they  could  be  used  only  to  fill  in 
missing  data  periods  when  annual 
monitor  availability  is  greater  than  or 
equal  to  90  percent.  Prior  to  the  approval 
of  a  site-specific  parameter  monitoring 
procedure  for  filling  in  missing  data, 
affected  units  with  add-on  emission 
controls  would  be  required  to  use  the 


statistical  estimation  and  other 
procedures  prescribed  in  the  proposed 
rule.  EPA  requests  comment  on  these 
procedures,  as  well  as  comment  on  the 
question  of  whether  there  is  a  less 
complex  way  to  achieve  comparable 
results. 

b.  Flow  and  NO^  emissions  missing 
data  procedures.  For  flow  and  NO, 
emissions,  the  proposed  rule  retains  the 
structure  of  the  missing  data  procedure 
used  for  SO2,  but  incorporates 
modifications  that  address  the 
differences  between  the  types  of 
emissions  being  considered.  In  the  case 
of  NO,,  since  the  relevant  quantity  is 
emission  rate,  the  NO,  missing  data 
routine,  including  availability 
calculations,  is  based  on  the  combined 
system  of  NO,  monitor  and  diluent 
monitor,  and  all  NO,  missing  data 
substitutions  are  in  terms  of  emission 
rate. 

Beyond  this  difference,  the  physical 
fact  that  both  How  and  NO,  emissions 
are  correlated  with  load  dictated  a 
number  of  differences  between  the 
specifics  of  the  SO2  missing  data  routine 
and  the  flow  and  NO,  missing  data 
routines.  For  the  latter  two,  the 
conservative  values  for  missing  data 
substitutions  would  be  derived  from 
correlations  between  load  and  fiow,  and 
between  load  and  NO,  emission  rate, 
based  on  the  data  recorded  during 
specified  periods  during  the  previous 
service  of  the  monitoring  system.** 
These  correlations  would  be  determined 
using  the  load-based  correlation 
procedure  in  paragraph  3  of  appendix  C 
of  the  rule.  To  support  this  correlation 
procedure,  affected  units  would 
establish  correlations  with  load 
analogous  to  the  previously  described 
sulfur-content  correlations  for  SO2. 
Affected  units  would  record  hourly  load, 
which  would  then  be  divided  into  load 
ranges  and  correlated  with  the  hourly 
CEMS  values  for  NO,  and  flow.  This 
correlation  would  be  established  and 
used  to  ensure  that  neither  significant 
overreporting  or  underreporting  of 
emissions  would  occur  due  to  the 
missing  data  routine.  The  90th-percentile 
value  would  be  calculated  on  a  rolling 
daily  basis  for  each  of  the  previous  30  or 
365  days  for  use  in  the  missing  data 
routine  as  described  below.  Whenever  a 
missing  data  period  occurred  which 


"  "Missing  Data  Periods  for  Affected  Coal-Fired 
Utility  Units."  L^rge  Public  Power  Council.  April  25. 
1991. 


•"  In  developing  this  method.  EPA  considered  the 
aforementioned  UARC  study  presenting  a 
correlation  method  for  flow  data.  "Alternative 
Procedure  for  Estimating  Volumetric  Flow  Rate," 
Technical  Memorandum  to  UARC  from  Science 
Applications.  Inc..  6/19/91.  In  EPA's  judgment,  both 
flow  and  NO,  emissions  are  sufficiently  correlated 
with  load  to  permit  the  use  of  correlation 
procedures  like  those  descrit>ed  in  this  study. 


December  3,  1991  /  Proposed  Rules 


ir  of  the 
,ct  requires 
operating  in 
substitute 
ministrator 
missing  data 
atisfactory 
1  annual 
than  90 
ng  the  goth- 
orded  over 
he 

int  range  as 
emissions, 
uipped  with 
the  prescribed 
ould  be 
y  to  the 
y  additional 
iposed  rule, 
emission 
esulfurization 
catalytic 
ould  monitor 
cument  the 
ontrol 

data  periods, 
s  the  required 
the  pollution 
rent  types  of 
For  example, 
ith  wet  FGD 
rs")  would  be 
ort  the 
;ach  hour 
"iods:  Number 
eration, 
edrate  of 
sure  of 
pressure 
rubber 
association 
ed  units  has 
ible  to  require 
of  these 
■rs  during  all 

vith  add-on 
iy  to 

in  emissions 
ing  to  allow 
lonal  alternate 
issing  data 
:oring 
oposed  rule, 

would  be 
)ecific  basis 
ily  to  nil  in 
n annual 
ater  than  or 
to  the  approval 
;r  monitoring 
ssing  data, 
I  emission 
d  to  use  the 

ffecled  Coal-Fired 
r  Council.  April  25. 


statistical  estimation  and  other 
procedures  prescribed  in  the  proposed 
rule.  EPA  requests  comment  on  these 
procedures,  as  well  as  comment  on  the 
question  of  whether  there  is  a  less 
complex  way  to  achieve  comparable 
results. 

b.  Flow  and  NO^  emissions  missing 
data  procedures.  For  flow  and  NO, 
emissions,  the  proposed  rule  retains  the 
structure  of  the  missing  data  procedure 
used  for  SOj,  but  incorporates 
modifications  that  address  the 
differences  between  the  types  of 
emissions  being  considered.  In  the  case 
of  NO,,  since  the  relevant  quantity  is 
emission  rate,  the  NO,  missing  data 
routine,  including  availability 
calculations,  is  based  on  the  combined 
system  of  NO,  monitor  and  diluent 
monitor,  and  all  NO,  missing  data 
substitutions  are  in  terms  of  emission 
rate. 

Beyond  this  difference,  the  physical 
fact  that  both  flow  and  NO,  emissions 
are  correlated  with  load  dictated  a 
number  of  differences  between  the 
specifics  of  the  SO2  missing  data  routine 
and  the  flow  and  NO,  missing  data 
routines.  For  the  latter  two,  the 
conservative  values  for  missing  data 
substitutions  would  be  derived  from 
correlations  between  load  and  flow,  and 
between  load  and  NO,  emission  rate, 
based  on  the  data  recorded  during 
specified  periods  during  the  previous 
service  of  the  monitoring  system.** 
These  correlations  would  be  determined 
using  the  load-based  correlation 
procedure  in  paragraph  3  of  appendix  C 
of  the  rule.  To  support  this  correlation 
procedure,  affected  units  would 
establish  correlations  with  load 
analogous  to  the  previously  described 
sulfur-content  correlations  for  SO2. 
Affected  units  would  record  hourly  load, 
which  would  then  be  divided  into  load 
ranges  and  correlated  with  the  hourly 
GEMS  values  for  NO,  and  flow.  This 
correlation  would  be  established  and 
used  to  ensure  that  neither  significant 
overreporting  or  underreporting  of 
emissions  would  occur  due  to  the 
missing  data  routine.  The  90th-percentile 
value  would  be  calculated  on  a  rolling 
daily  basis  for  each  of  the  previous  30  or 
365  days  for  use  in  the  missing  data 
routine  as  described  below.  Whenever  a 
missing  data  period  occurred  which 


•"  In  developing  this  method.  EPA  considered  the 
aforementioned  UARG  study  presenting  a 
correlation  method  for  flow  data.  "Alternative 
Procedure  for  Estimating  Volumetric  Flow  Rate," 
Technical  Memorandum  to  UARG  from  Science 
Applications.  Inc..  6/19/91.  In  EPA  s  judgment,  both 
flow  and  NO,  emissions  are  sufficiently  correlated 
with  load  to  permit  the  use  of  correlation 
procedures  like  those  described  in  this  study. 
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required  such  a  value,  the  operator 
would  identify  the  load  range  during 
that  hour  and  select  the  90th-percentile 
value  from  the  appropriate  range.  The 
specific  substitution  routines  for  each 
tier  of  the  procedure  are  outlined  below; 
note  that  the  structure  of  the  procedure 
(availability  thresholds,  etc.)  exactly 
mirrors  the  structure  of  the  SOj 
procedures. 

If  annual  NO,  or  flow  monitor  system 
availability  is  greater  than  or  equal  to  95 
percent,  and  the  missing  data  period  is 
24  hours  or  less,  the  owner(s)  and 
operator(s)  would  substitute  for  each 
hour  in  the  missing  data  period  the 
average  flow  rate  or  NO,  emission  rate 
recorded  during  the  previous  365  days  at 
the  corresponding  load  range  recorded 
for  the  missing  hour. 

If  the  missing  data  period  exceeds  24 
hours,  but  annual  monitor  availability  is 
greater  than  or  equal  to  95  percent,  the 
owner(s)  and  operator(s)  would 
substitute  for  each  hour  in  the  missing 
data  period  the  90th-percentile  recorded 
flow  rate  or  NO,  emission  rate  during 
the  previous  «.  iays  at  the 
corresponding  load  range  recorded  for 
the  missing  hour. 

If  annual  monitor  system  availability 
is  less  than  95  percent,  but  greater  than 
or  equal  to  90  percent,  the  proposed  rule 
provides  a  three-tiered  system  for  filling 
in  missing  data  where  each  tier  is 
related  to  the  length  of  the  missing  data 
period.  As  mentioned  previously,  the 
proposed  methods  for  filling  in  missing 
data  become  more  conservative  as  the 
length  of  the  missing  data  period 
increases. 

Tier  1  would  apply  to  missing  data 
periods  up  to  and  including  six  hours.  In 
this  tier,  EPA  proposes  to  use  the 
average  recorded  flow  rate  or  NO, 
emission  rate  during  the  previous  365 
days  at  the  corresponding  load  range 
recorded  for  the  missing  hour. 

r/er  2  would  apply  to  missing  data 
periods  greater  than  six  hours  but  less 
than  or  equal  to  24  hours.  In  this  tier, 
EPA  proposes  to  use  the  90th-percentile 
recorded  flow  rate  or  NO,  emission  rate 
during  the  previous  30  days  at  the 
corresponding  load  range  recorded  for 
the  missing  hour.  Substitute  data 
obtained  by  this  procedure  should  be 
somewhat  more  conservative  than  the 
substitute  data  used  in  Tier  1.  thereby 
providing  an  incentive  for  prompt  repair 
of  monitors  when  they  malfunction. 

r/er  3  would  apply  to  missing  data 
periods  greater  than  24  hours.  In  this 
tier.  EPA  proposes  to  use  the  90th- 
percentile  flow  rate  or  NO,  emission 
rate  during  the  previous  365  days  at  the 
corresponding  load  range  recorded  for 
the  missing  hour.  EPA  has  selected  this 
procedure  for  filling  in  long  missing  data 


periods  to  discourage  the  incidence  of 
such  periods  and  to  promote  the  use  of  a 
back-up.  portable,  certified  CEMS  as  a 
replacement  for  a  malfunctioning 
primary  CEMS. 

As  in  the  case  of  the  SO2 
concentration  missing  data  routine,  the 
Agency  believes  that  this  three-tiered 
approach  strikes  an  appropriate  balance 
between  the  goal  of  providing  incentives 
for  high  monitor  availability  and  the 
concern  that  overly  conservative 
methods  for  filling  in  missing  data  might 
lead  to  capital  expenditures  for 
duplicate  monitors  by  all  (or  most) 
affected  units.  Such  expenditures  may 
not  be  warranted  in  terms  of  expected 
incremental  improvements  in  the 
accuracy  of  flow  and  NO,  emissions 
data,  particularly  for  low-emitting  and 
moderate-emitting  units. 

If  annual  monitor  availability  falls 
below  90  percent,  the  proposed  rule 
would  require  the  use  of  the  90th- 
percentile  flow  rate  or  NO,  emission 
rate  for  the  appropriate  load  range  from 
the  previous  365  days,  as  in  Tier  3 
above,  except  that  here  this  maximum 
rate  would  be  applied  to  all  missing  data 
periods.  The  Act  requires  EPA  to 
declare  a  unit  to  be  operating  in  an 
uncontrolled  manner  if  substitute  data 
satisfactory  to  the  Administrator  cannot 
be  provided  during  missing  data  periods. 
EPA  believes  no  satisfactory  substitute 
data  exists  when  annual  monitor 
availability  is  less  than  90  percent,  and 
thus  is  defining  the  rate  calculated  by 
Tier  3  as  equivalent  to  uncontrolled 
emissions. 

G.  CO2  Emissions  Monitoring 

Section  821  of  the  Act  states  that  EPA 
must  require  each  unit  subject  to  title  IV 
of  the  Act  to  monitor  and  report  annual 
emissions  of  CO2.  There  are  no  COj 
emission  limits  associated  with  the 
monitoring  requirement.  The  emissions 
data  are  collected  as  a  means  of 
constructing  a  database  that 
characterizes  CO2  emissions  from 
electric  utilities. 

The  Agency  believes  CO2  emission 
data  for  affected  units  that  generate 
such  emissions  only  through  fuel 
combustion  can  be  obtained  with 
sufficient  accuracy  for  the  purposes 
intended  by  either:  (1)  Monitoring  the 
CO2  concentration  in  the  flue  gas  stream 
and  calculating  CO2  emissions  as  the 
product  of  COj  concentration  and 
measured  flue  gas  flow  rate,  or  (2) 
calculating  daily  CO?  emissions  based 
on  the  measured  carbon  content  of  the 
fuel  through  fuel  sampling  and  analysis, 
and  the  annual  amount  of  fuel 
combusted.  Therefore,  today's  proposed 
rule  provides  the  owner(s)  and 
operator(s)  of  affected  units  that 


generate  COi  emissions  only  through 
fuel  combustion  with  the  option  of 
either:  (1)  Monitoring  COj  emissions 
directly;  or  (2)  using  specified 
procedures  and  American  Society  for 
Testing  and  Materials  (ASTM)  methods 
to  calculate  CO2  emissions  based  on  the 
measured  carbon  content  of  the  fuel  and 
the  amount  of  fuel  combusted. 

The  Acid  Rain  Advisory  Committee 
has  indicated  that  either  the  continuous 
monitoring  of  CO?  emissions  or  the 
computation  of  CO2  emissions  using 
specified  procedures  and  the  ASTM  fuel 
sampling  and  analysis  methods  would 
satisfy  the  Act's  CCh  monitoring 
requirements.  Some  representatives  of 
State  agencies  have  commented, 
however,  that  they  would  prefer  the 
Acid  Rain  CEMS  regulation  to  be 
written  so  as  to  encourage  (but  not 
require)  the  use  of  CEMS  with  CCh 
(instead  of  O2)  as  the  diluent  gas.*® 
While  EPA  endorses  the  concept  of 
encouraging  the  continuous  emission 
monitoring  of  COj.  others  have  noted 
that  such  a  regulation  would  effectively 
eliminate  approximately  half  of  today's 
CEMS  from  the  market." CEMS  using  Oj 
are  at  least  as  accurate  and  reliable  as 
those  using  COj.  In  fact,  there  has  been 
a  suggestion  that  Oi  can  be  monitored 
more  accurately  than  CO2.  thereby 
providing  better  information  on  diluent 
gas  concentrations.""  Accordingly.  EPA 
has  rejected  the  recommendation  of 
promoting  the  use  of  COi  diluent  gas 
monitors  in  the  Acid  Rain  CEMS 
regulation. 

Affected  units  equipped  with  wet  FGD 
or  fluidized  bed  control  systems 
generate  CO?  in  the  FGD  process  or  in 
combustion  using  a  fluidized  bed 
system,  and  would  therefore  require 
additional  accounting  of  COj  emissions. 
Based  on  suggestions  from  the  Large 
Public  Power  Council  and  other  industry 
groups,  for  these  units  today's  proposal 
requires  the  owner(s)  and  operator(s)  to 
(1)  monitor  the  COj  concentration  in  the 
flue  gas  stream  and  calculate  COj 
emissions  as  the  product  of  COj 
concentration  and  measured  flue  gas 
flow  rate,  or  (2)  calculate  daily  COj 
emissions  based  on  the  measured 
carbon  content  of  the  fuel  through  fuel 
sampling  and  analysis  and  the  annual 
amount  of  fuel  combusted,  and  on  the 
amount  of  COi  generated  in  the 
desulfurization  process.  This  latter 
amount  can  be  calculated  based  upon 


••  E26— Comments  on  EPA  Issue  Papers.  N. 
Wrona.  Arizona  Department  of  Environmental 
Quality.  February  15. 1991. 

•"  E14— Acid  Rain  Advitor>  Committee  (ARAC) 
Emissions  Monitoring  Sut>commiliee  Minutes. 
February  20.  1991. 
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ihe  amount  of  SOi  removed  by  the  FGD 
or  fluidized  bed  system. 

H.  Opacity  Monitoring 

Many  of  the  units  subject  to  today's 
proposed  regulation  already  have 
continuous  opacity  monitors  to  comply 
with  existing  federal  State,  or  local 
opacity  regulations."  These  devices 
have  been  in  service  for  a  number  of 
years  and  have  performed  reliably 
during  that  time.  Because  of  this 
situation,  the  EPA  is  proposing  that  the 
opacity  requirements  for  the  Acid  Rain 
program  be  the  same  as  those  under 
subpart  Da  (40  CFR  60.42  and  60.42(a)), 
with  the  exceptions  outlined  in  the  next 
paragraph.  Also,  under  the  proposed 
rule,  the  owner(3)  and  operator(s)  would 
be  required  to  submit  reports  of  excess 
emissions  of  opacity  to  the  applicable 
permitting  authority.'*  EPA  reasoned 
that  this  approach  to  reporting  opacity 
data  would  result  in  the  best 
coordination  with  preexisting  air  quality 
programs  and  the  most  efficient  use  of 
opacity  data." 

Unlike  emissions  of  SQs  and  NO,, 
opacity  is  not  directly  related  to  the 
creation  of  acid  rain.  Moreover,  EPA 
would  like  to  mesh  the  acid  rain 
program  opacity  monitoring 
requirements  with  those  of  pre-existing 
federal.  State,  and  local  air  quality 
programs.  EPA  is  therefore  proposing  to 
exempt  from  opacity  monitoring  gas- 
fired  units  that  combust  natural  gas  for 
no  less  than  90  percent  of  their  total  heat 
input  during  the  year  with  oil  as  the 
back-up  fuel.  These  gas-fired  units  have 
very  low  opacity  levels,®*  and  few  of 
them  are  required  to  monitor  for  opacity 
under  other  federal  State,  or  k)cal 
regulations.  Nevertheless,  where  such 
requirements  exist,  this  exception  for 
title  IV  purposes  has  no  effect  on  the 
units'  need  to  comply  with  other 
provisions  of  the  Act. 

EPA  is  also  proposing  to  exempt  wet- 
scrubbed  units  from  the  opacity 
monitoring  requirement,  since  it  is  often 
difficult  to  measure  opacity  after 
moisture  is  added  to  the  flue  gas  by  a 
wet  scrubber.  Under  earlier  programs 
such  as  the  New  Source  Performaiice 
Standards  (NSPS)  program,  units  with  a 


"  "Opacity"  refers  to  the  <legre«  to  which 
emissions  reduce  Ihe  transmittancc  of  light  and 
obscure  visibility. 

"  "Excess  emissions  of  opacity"  refers  to  the 
measured  opacity  during  any  six-minirte  period,  or 
other  State-promulgated  averasHig  period,  when  tlie 
applicable  opacity  hmit  is  exceeded. 

"  "Opacity  Monitoring  Reports  Required  by  Tltte 
IV."  L  Paley  and  S.  Viggiani.  EPA.  March  II.  t991. 

**  E-19.  "Issue  Paper — Continuous  Emission 
Monilonng  Exemption  for  Gas-Fired  Utilities." 
Cenrral  and  South  West  Services,  submitted  to  the 
Acid  Rain  A«Kisory  Committee  (ARAC).  March 
1991. 


wet  flue  gas  desulfurization  system  (wel 
•* scrubber")  were  required  to  monitor 
opacity  at  the  outlet  of  the  scrubber  if 
possible,  and  at  the  scrubber  inlet  if 
there  were  significant  difficulties  with 
measuring  opacity  due  to  moisture. 
Information  from  an  opacity  monitor  at 
the  inlet  to  a  wet  scrubber  would  not  be 
useful  to  the  Acid  Rain  program, 
although  it  would  still  be  useful  for  other 
programs.  Natural-gas-fired  units  and 
wet-scrubbed  units  would  not  be 
required  to  install  opacity  monitors  to 
meet  the  requirements  of  part  75,  but 
would  still  be  required  to  meet  any  other 
federal.  State,  or  local  opacity 
monitoring  requirements. 

/.  Recordkeeping  and  Reporting 
Requirements 

Records  and  reports  of  continuous 
emission  monitoring  data  and  systems 
are  required  to  provide  the  information 
necessary  for  assessing  compliance  with 
the  Act's  limitations  on  SOi  and  NO, 
emissions  and  the  proposed  monitoring 
requirements.  Such  information  also  is 
needed  by  EPA  for  measurirjg  progress 
towards  the  Act's  goals  of  an  annual  10 
million  (on  SO2  reduction  and  the 
mandated  NO»  reduction  and  for 
developing  reports  to  Congress  on 
assessments  and  program  evaluations  of 
the  changes  in  air  quality,  visibility,  and 
acidic  deposition  effects  resulting  from 
the  SOi  and  NO,  reductions. 

The  proposed  rule  includes 
requirements  for.  (1)  Monitoring  plans, 
which  must  be  submitted  to  EPA  not 
later  than  the  date  of  submittal  of  the 
permit  required  by  part  72,  (2)  written 
notifications  of  monitoring  performance 
certification  tests,  (3)  maintenance  of 
records  of  emissions  and  flow,  (4) 
reports  of  performance  certification 
tests,  (5)  reports  of  quality  assiirance 
and  quality  control  tests,  and  (6) 
quarterly  reports  of  emissions,  flow,  unit 
operating  status,  and  monitoring  system 
performance  data.  The  proposed 
requirements  were  derived  fitun  existing 
rules  for  utilities  in  40  CFR  pa^60 — 
subparts  D,  Da,  Db.  and  Do  ana 
modified  to  meet  the  needs  of  the  Acid 
Rain  program. 

1.  Monitoring  Plan  for  Compliance  Piaa 
and  Permit 

Section  75.23(a)  of  the  proposed  rule 
requires  that  the  designated 
representative  submit  a  proposed 
Monitoring  Plan  to  EPA  for  each 
affected  unit  at  the  source.  A  standard 
form  would  be  required  for  this 
submission.  The  Monitoring  Plan  would 
be  required  to  contain  information  on 
operating  conditions,  pollution  control 
equipment,  and  unit  configuration,  and 
on  the  components  of  the  monitoring 


systems,  including  the  data  acquisition 
and  handling  system.  This  information  is 
necessary  for  EPA  to  evaluate  the 
appropriateness  of  the  source's 
monitoring  plan,  and  would  provide  the 
basis  for  tracking  and  evaluating  the 
quarterly  emission  data  reports 
submitted  by  the  affected  units  to  EPA. 
EPA  believes  that  submission  of  such 
information  with  the  monitoring  plan 
would  eliminate  duplicative  submissions 
of  identifying  information  with  each 
quarterly  report,  and  that  permit 
amendments  would  be  needed  only  for 
substantive  changes  to  components  or 
procedures.  EPA  also  believes  that  such 
data  would  allow  the  Agency  to  perform 
analyses  of  continuous  emission 
monitoring  system  performance  by  unit 
and  monitoring  system  configurations. 
Such  analyses  would  be  used  to  assess 
improvements  in  monitoring  technology 
and  to  provide  information  that  coidd 
assist  the  regulated  community  in  Ha 
selection  of  appropriate  monitoring 
approaches.  Using  the  form  to  obtain 
this  information  also  would  ensure  that 
all  information  subofutted  is  consistent 
and  complete.  The  standardized  format, 
moreover,  should  be  convenient  for 
sources  and  should  minimize  Agency 
review  time.  The  proposed  form  is 
designed  to  facilitate  comp^erization  of 
the  reported  information. 

2.  Notification  of  Monitoring 
Performance  Certification  Tests 

Written  notification  to  EPA  by  the         / 
designated  representative  for  the  y 

affected  unit  30  days  prior  to  conductij^ 
performance  certification  tests  and 
periodic  tests  for  quality^  aasorance  is 
required  to  provide  EPA  representatives 
the  opportunity  to  attend  the  test.  A 
similar  notification  requirement  is 
included  in  the  General  Provisions  to  40 
CFR  part  60.  A  notification  required  by 
other  State  or  federal  regulations  that  is 
substantially  similar  to  that  required  in 
the  proposed  rules  would  satisfy  the 
proposed  notification  requirement. 

3.  Recordkeeping  and  Reporting  of 
Emissions  and  Flow  Data 

Under  Subpart  Da.  sources  are 
required  to  maintain  detailed  and 
complete  records  of  pollutant 
concentration  and  opacity 
measurements  (or  approved  suiTogates 
for  these)  necessary  to  assure 
compUance  with  the  applicable  emission 
standards.  However,  EPA  has  required 
these  sources  to  routinely  report  only 
that  subset  of  the  information  necessary 
to  determine  compliance,  to  assist  in 
regulatory  development,  or  to  assist  in 
federal  implementation  of  the  Act's 
requirements.  When  reports  indicate 
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systems,  including  the  data  acquisition 
and  handling  system.  This  information  is 
necessary  for  EPA  to  evaluate  the 
appropriateness  of  the  source's 
monitoring  plan,  and  would  provide  the 
basis  for  tracking  and  evaluating  the 
quarterly  emission  data  reports 
submitted  by  the  affected  units  to  EPA. 
EPA  believes  that  submission  of  such 
information  with  the  monitoring  plan 
would  eliminate  duplicative  submissions 
of  identifying  information  with  each 
quarterly  report,  and  that  permit 
amendments  would  be  needed  only  for 
substantive  changes  to  components  or 
procedures.  EPA  also  believes  that  such 
data  would  allow  the  Agency  to  perform 
analyses  of  continuous  emission 
monitoring  system  performance  by  unit 
and  monitoring  system  conflgurations. 
Such  analyses  would  be  used  to  assess 
improvements  in  monitoring  technology 
and  to  provide  information  that  could 
assist  the  regulated  community  in  its 
selection  of  appropriate  monitoring 
approaches.  Using  the  form  to  obtain 
this  information  also  would  ensure  that 
all  information  submitted  is  consistent 
and  complete.  The  standardized  format, 
moreover,  should  be  convenient  for 
sources  and  should  minimize  Agency 
review  time.  The  proposed  form  is 
designed  to  facilitate  computerization  of 
the  reported  information. 

2.  Notification  of  Monitoring 
Performance  Certification  Tests 

Written  notification  to  EPA  by  the         / 
designated  representative  for  the  y 

affected  unit  30  days  prior  to  coiiAictijjjg 
performance  certification  tests  and 
periodic  tests  for  quality  assurance  is 
required  to  provide  EPA  representatives 
the  opportunity  to  attend  the  test.  A 
similar  notification  requirement  is 
included  in  the  General  Provisions  to  40 
CFR  part  60.  A  notification  required  by 
other  State  or  federal  regulations  that  is 
substantially  similar  to  that  required  in 
the  proposed  rules  would  satisfy  the 
proposed  notification  requirement. 

3.  Recordkeeping  and  Reporting  of 
Emissions  and  Flow  Data 

Under  Subpart  Da,  sources  are 
required  to  maintain  detailed  and 
complete  records  of  polhitant 
concentration  and  opacity 
measurements  (or  approved  suiTogates 
for  these)  necessary  to  assure 
compUance  with  the  applicable  emission 
standards.  However,  EPA  has  required 
these  sources  to  routinely  report  only 
that  subset  of  the  information  necessary 
to  determine  comphance,  to  assist  in 
regulatory  development,  or  to  assist  in 
federal  implementation  of  the  Act's 
requirements.  When  reports  indicate 


potential  noncompliance  or 
supplemental  information  is  needed  to 
determine  compliance,  EPA  can  require 
the  sources  to  submit  additional 
information  from  records  maintained  at 
the  facility.  Access  by  others  (States,  the 
public)  to  the  records  maintained  at  the 
source  is  ensured  by  the  Freedom  of 
Information  Act,  subject  to  the 
requirements  of  "reasonableness"  and 
the  Paperwork  Reduction  Act. 

The  proposed  rule  would  maintain 
this  traditional  relationship  between  the 
recordkeeping  and  reporting  of  CEMS 
data.  EPA  would  require  the  routine 
recording  and  reporting  of  data  needed 
to:  (1)  Assess  compliance  with 
program's  emission  reduction 
requirements;  (2)  certify  the  accuracy  of 
measurements  and  substitute  data;  (3) 
allow  for  operation  of  the  allowance 
trading  market;  (4)  measure  progress 
toward  achievement  of  the  Act's 
mandated  annual  reductions  in  SO2  and 
NO,;  and  (5)  perform  Congressionally 
mandated  assessments  and  program 
evaluations  of  the  changes  in  air  quality, 
visibility,  and  acidic  deposition  effects 
resulting  from  the  SO2  and  NO, 
reductions. 

During  development  of  the  proposed 
rule,  there  was  a  general 
recommendation  by  ARAC 
representatives  that  EPA  apply  the 
traditional  relationship  between 
recordkeeping  and  reporting  of 
monitoring  data  to  the  Acid  Rain 
program.  ARAC  representatives  also 
made  recommendations  on  the  contents 
of  records  to  be  maintained  at  the 
source,  particularly  regarding  the 
appropriate  time  period  for  emissions 
accounting.**  EPA  has  considered 
differing  views  on  the  specificity  of 
report  contents  and  the  question  of  the 
aforementioned  accounting  period.  One 
view  considered  by  EPA  is  that  the 
reporting  of  hourly  emissions  data  is 
integral  to  the  Act's  requirement  "to 
provide  on  a  continuous  basis  a 
permanent  record  of  emissions  and 
flow."  *^  An  overwhelming  majority  of 
the  States  with  whom  EPA  has 
discussed  recordkeeping  and  reporting 
issues  already  require  the  reporting  of 
continuous  emission  monitoring  data  as 
hourly  (or  shorter)  averages,  and  the  few 
with  daily  averaging  time  periods 
believe  hourly  (or  shorter)  data  would 
be  more  useful  for  assessing 
compliance."^  Some  utility 


•  J  E22— Acid  Rain  Advisory  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee  Minutes. 
March  20. 1991. 

"  IID-54.  memo  by  R  Poirot.  State  of  Vermont 
Department  of  Environmental  Conservation,  March 
12.1991 

•'  llA-104.  Slate  Agency  Experience  in 
Recordkeeping  and  Reporting.  March  20, 1901. 


representatives  have  said  that  while 
they  had  no  objection  to  a  requirement 
for  sources  to  maintain  records  of  hourly 
emissions  data,  they  believe  routine 
reports  to  EPA  need  not  include 
emissions  data  more  detailed  than 
monthly  or  quarterly  totals.**  Various 
ARAC  representatives,  however,  have 
told  EPA  that  compliance  with  State 
regulations  to  report  emissions  data  as 
hourly  (instead  of  daily)  averages  has 
not  been  burdensome,  and  that  they 
would  favor  standardization  between 
Federal  and  State  continuous  emission 
monitoring  programs.*"  State  agency 
representatives  have  also  endorsed  the 
concept  of  reporting  consistency 
between  the  Acid  Rain  program  and 
State  programs. 

The  proposed  rule  would  require  the 
reporting  of  hourly  averages  for  the 
following  types  of  emissions  and  flow 
data:  (1)  SO2  and  NO,  pollutant 
concentrations  (ppmv);  (2)  exhaust  gas 
volumetric  flow  rate  (scfh);  (3)  stack 
moisture  content,  volume  fraction, 
where  SO2  pollutant  concentration 
measures  are  on  a  dry  basis;  (4)  SO2 
mass  emissions  rate  (Ibs/hr);  (5)  fuel 
sulfur  content  (percent,  as  fired);  and  (6) 
NO,  emission  rate  (Ibs/mmBtu).  EPA 
also  considered  the  need  to  collect  SOj 
emissions  data  on  a  parts-per-million  by 
volume  (ppmv)  basis  in  addition  to 
pounds-per-hour  data,  which 
corresponds  to  the  units  of  the  standard 
(tons  per  year)  for  SO2  under  Title  IV. 
EPA  has  determined  that  these  data  are 
necessary  to  check  the  correctness  of 
the  units'  application  of  the  missing  data 
procedures  in  the  proposed  rule.  Hourly 
SO2  and  NO,  emissions  measures  on  a 
ppmv  basis  are  also  essential  to  the 
atmospheric  modeling  required  for 
certain  Congressionally  mandated 
assessments  and  program  evaluations. 

EPA  also  believes  that  the  routine 
reporting  of  hourly  emissions  and  flow 
data  to  EPA  would  promote  more  cost- 
effective  overall  program 
implementation,  yielding  significant  cost 
savings  to  the  government.  Some  States 
have  reported  finding  major 
computational  and  other  software  errors 
during  audits. '°°  Reporting  of  hourly 
data  would  allow  EPA  to  use  computer- 
based  screening  routines  to  "fiag" 
incomplete  records,  inconsistencies,  and 
indicators  of  potential  compliance 
problems  with  the  monitoring 
requirements  which,  in  turn,  would 
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enable  EPA  to  target  its  field  auditing 
resources  more  effectively.  Daily  (or 
longer)  accounting  periods  for  the 
reported  emissions  and  How  data  would 
substantially  complicate,  or  may  even 
prohibit,  using  these  rapid  and 
inexpensive  screening  procedures.  The 
proposed  rule  would  require  the 
reporting  of  hourly  emissions  and  flow 
data  in  sufficient  detail  for  EPA  to 
identify  the  probable  misapplication  of 
missing  data  procedures  or  monitor  out- 
of-confrol  criteria  without  resorting  to 
audits  of  the  units'  on-site  records.  It 
would  also  enable  EPA  to  confirm, 
quickly  and  on  a  continuous  basis,  the 
accuracy  of  units'  computational 
algorithms  for  combining  SOj  pollutant 
concentration,  fiow  rate,  and  (where 
appropriate)  stack  moisture  content 
measures  into  estimates  of  hourly  SOi 
mass  emissions  (in  Ibs/hr). 

For  periods  of  missing  data  (i.e.,  when 
all  or  part  of  the  continuous  emission 
monitoring  system  is  not  functional  or  is 
operating  outside  the  applicable 
performance  specifications),  the 
proposed  rule  would  require  the 
recording,  on  an  hourly  basis,  and 
reporting  of  the  method  of  emissions 
and/or  How  determination.  The 
proposed  rule  contains  codes  to  assist 
owner(s)  and  operator(s)  in  specifying 
the  method  accurately  and  consistently. 
Units  equipped  with  add-on  SO2  and/or 
NO,  emission  controls  also  would  be 
required  to  record,  on  an  hourly  basis 
during  periods  of  missing  data, 
information  on  the  operation  and 
effectiveness  of  their  SOj  and/or  NO, 
removal  systems.  This  information, 
recorded  during  periods  of  missing 
continuous  emission  monitoring  data, 
would  also  be  reported  to  EPA. 

Under  the  proposed  rule,  during  each 
year  from  1995  through  1999  units  with  a 
qualifying  Phase  I  technology  also 
would  be  required  to  record  and  report 
the  average  hourly  SO2  emission  rate 
(Ib/MMbtu)  at  the  inlet  (i.e.,  before  the 
emission  controls)  and  outlet.  At  year 
end,  the  owner(s)  and  operator(s)  would 
report  all  measurements  and 
calculations  necessary  to  substantiate 
that  the  qualifying  technology  has 
achieved  the  required  90-percent 
reduction  (on  an  annual-average  basis) 
in  SOj  emissions  pursuant  to  part  72. 

In  addition  to  emissions  and  flow 
data,  the  proposed  regulation  would 
require  recording  and  reporting  of  the 
operating  data  for  unit  load  and  heat 
input.  Unit  load  data  are  needed  on  an 
hourly  basis  for  the  load-based  missing 
data  procedure  for  NO,  emissions  and 
flow.  Heat  input  data  are  required  to 
evaluate  compliance  with  the  reduced- 
utilization  provisions  of  the  Act,  and  to 
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calculate  penalties  for  NO,  emissions  in 
excess  of  ftie  standard.  Collectron  of 
these  data  will  require  little  additional 
effort:  load  information  is  routinely 
recorded  by  utilities,  and  the  required 
heat  input  data  can  be  calculated  either 
from  the  available  Oow  and  diluent  gas 
emission  data  or  from  oil  flow  meter  and 
oil  sampling/ analysis  data.  Heat  input 
from  natural  gas  would  be  determined 
by  analysis  of  each  shipment  received. 

In  addition  to  these  hourly  data, 
affected  units  also  would  be  required  to 
record  daily  and  report  the  following 
information:  (1)  Percent  monitor 
availability  for  the  SO:  pollutant 
concentration  monitor,  the  flow  monitor, 
and  the  NO.  continuous  emission 
monitoring  system:  (2)  results  of  daily 
calibration  error  tests  (percent  error  and 
number  of  out-of-control  hours)  for  the 
SO2  pollutant  concentration  monitor,  the 
flow  monitor,  the  NO,  continuous 
emission  monitoring  system,  and  the 
COi  monitor  (if  used):  (3)  F-factor  value 
used  to  convert  NO,  concentralion  to 
units  of  the  standard  (Ibs/mmBtu);  and 
(4)  total  COj  emissions  (tons/day). 
Under  the  proposed  rule,  the  owner(s) 
and  operator(s)  also  would  record 
hourly  and  report  the  unit  (boiler) 
operating  time,  gross  operating  load,  and 
heat  input  (mmBtu).  These  data  are 
needed  for  computing  percent  monitor 
availability,  a  critical  factor  in  the 
proposed  missing  data  procedures,  and 
for  determining  whether  reduced 
utilization  as  defined  in  part  72  has 
occurred. 

4.  Availability  and  Maintenance  of 
Records 

EPA  is  proposing  to  allow  the  Agency 
and  permit  authorities  to  perform 
periodic  inspections  of  records  and 
equipment  to  ensure  compliance 
because  records  of  information  not 
otherwise  reported  are  needed  for 
regulatory-  authorities  to  e\'aluate 
inspection  findings.  If  EPA  elected  not  to 
require  records  for  inspection  at  the 
source,  it  would  result  in  an  inadequate 
mechanism  for  verifying  compliance  and 
would  not  be  consistent  with  the 
statutory  requirement  for  "a  permanent 
record  of  emissions  and  flow." 

In  addition  to  the  emissions  and  flow 
data  specified  previously  to  be  recorded 
and  reported,  the  proposed  rule  would 
require  the  owner(s)  and  operator(s)  to 
maintain  records  containing  hourly 
averages  for  the  following  data  on  each 
affected  unit:  (1)  Stack  gas  temperature 
(T).  and  (2)  stack  gas  exit  velocity  [ftf 
set).  These  data  are  needed  to  confirm 
the  representativeness  of  average  gas 
flow  rates  measured  by  the  flow 
monitor.  Hourly  diluent  monitor 
readings  used  to  calculate  NO,  emission 


rates  would  also  be  required.  The 
owner(s)  and  operator(s)  would  also  be 
required  to  maintain  records  of 
adjustments,  maintenance,  and 
corrective  actions  performed  on 
pollutant  concentration  and  diluent  gas 
monitors,  flow  monitors,  moisture 
monitors  {if  applicable),  and  the  data 
acquisition  and  handling  system.  Such 
records  are  already  required  by  subpart 
Da  as  well  as  many  State  programs.  The 
proposed  rule  would  require  that  the 
records  be  maintained  in  a  form  suitable 
for  inspection  at  the  source  for  at  least 
two  years,  which  is  consistent  with 
subpart  Da. 

5.  Reports  of  Performance  Certification 
Tests 

Reports  of  performance  certification 
tests  would  be  required  under  the 
proposed  rule  for  initial  certification  or 
recertification  of  the  coDtiuious 
emission  raooitoring  systems,  the 
continuous  opacity  monitoring  system, 
and  any  approved  alternative 
monitoring  systems.  These  reports  are 
needed  by  EPA  to  determine  that  the 
monitoring  and  data  acquisition  and 
handling  system  equipment  required  by 
the  proposed  rule  meet  the  applicable 
installation,  design,  and  performance 
specifications.  This  reporting 
requirement  is  consistent  with 
requirements  included  in  existing 
reporting  requirements  for  utiUties 
subject  to  NSPS. 

6.  Reports  of  Quality  Assurance  and 
Quality  Control  Tests 

The  proposed  rule  would  require 
reports  of  quarterly  and  annual  quality 
assurance  and  quality  control  tests  for 
the  continuous  emissions  monitoring 
systems,  any  approved  alternative 
monitoring  systems,  and  the  continuous 
opacity  monitoring  system.  These 
reports  are  needed  by  EPA  to  confirm 
that:  (1)  Emissions  and  flow  data  are 
quality  assured,  and  (2)  the  missing  data 
procedures  and  monitor  out-of-control 
criteria  in  the  proposed  rule  are  being 
applied  properly.  They  are  also  needed 
for  EPA  to  evaluate,  on  an  ongoing 
basis,  whether  accuracy  standards 
established  for  the  pollutant 
concentration  monitors,  the  flow 
monitors,  and  the  continuous  emission 
monitoring  systems  reflect  current 
technology.  This  reporting  requirement 
is  included  in  existing  reporting 
requirements  for  utilities  subject  to 
NSPS. 

7.  Quarterly  Reports 

EPA  is  proposing  quarterly 
submissions  of  monitorirtg  data.  In 
selecting  the  proposed  standards,  EPA 
also  considered  more  frequent  reporting. 


such  as  real-time  telemetry  or  daily 
reporting.  However,  reports  submitted 
by  affected  units  must  be  screened  for 
accuracy  and  completeness  prior  to 
entry  into  the  EPA  databases,  and 
therefore  such  reporting  was  rejected  as 
impractical,  particuhrrty  during  the 
startup  years  of  the  program.  Less 
frequent  reporting,  such  as  annual  1 

submissions,  would  not  provide  EPA 
with  the  necessary  information  to 
identify  a  potential  problem  at  the 
source  within  a  reasonable  timeframe. 
Annual  submissions  were  also  rejected 
because  of  the  administrative  difficulty 
and  costs  of  processing,  quality 
assuring,  and  assessing  an  entire  year's 
worth  of  data  for  hundreds  of  affected 
units  in  Phase  I  and  thousands  of 
affected  units  in  Phase  II. 

Quarterly  reports  of  emission  data  for 
SOj,  NO,,  volumetric  flow.  COi,  and 
other  information  are  required  for  EPA 
to  assess  compliance  with  the  fwoposed 
monitoring  requirements  and  with  other 
provisions  of  the  Acid  Rain  program. 
Quarterly  reporting  provides,  the  needed 
information  within  a  timeframe  that 
allows  EPA  to  manage  and  assess  the 
information  in  a  timely  manner.  Such 
reporting  also  is  consistent  with  other 
current  Federal  and  Stale  requirements. 
For  these  reasons,  quarterly  reporting 
was  selected  for  the  proposed  rule. 

8.  Electronic  Reports 

The  heart  of  the  title  IV  program,  the 
allowance  trading  program,  will  be  an 
electronic  system  in  order  to  maintain 
timely  and  accurate  records  of 
allowance  holdings  and  trade*  available 
to  all  trading  participants.  EPA  intends 
to  enter  DfMHMtoriog  data  into  databases 
using  the  same  computer  facilities  as  for 
the  trading  information.  In  addition, 
many  utilities  are  already  experienced 
in  electronic  reporting  of  monitoring 
data  through  various  State  programs, 
such  as  those  in  Pennsylvania  and 
Illinois.  The  concept  of  electronic 
reporting  for  this  proposed  rule  also  has 
been  endorsed  by  the  Acid  Rain 
Advisory  Committee,  which  beUeves 
that  this  type  of  reporting  will  reduce 
burden,  minimize  errors,  and  ensure  the 
viability  of  the  "true-up"  period  for  end- 
of-year  allowance  and  emission 
balancing.  EPA  believes  that  electronic 
reporting  is  also  the  most  practical  way 
to  implement  the  program  for  the 
utilities  as  well  as  EPA.  Nevertheless, 
EPA  requests  comment  on  whether 
electronic  reporting  should  be  required, 
or  whether  other  reporting  formats 
should  also  be  allowed. 

The  proposed  rule  would  require  the 
owner(s)  and  operatorfs)  to 
electronically  report  the  required 
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such  as  real-time  telemetry  or  daily 
reporting.  However,  reports  submitted 
by  affected  units  must  be  screened  for 
accuracy  and  completeness  prior  to 
entry  into  the  EPA  databases,  and 
therefore  such  reporting  was  rejected  as 
impractical,  particutariy  during  the 
startup  years  of  the  program.  Less 
frequent  reporting,  such  as  annual  t 

submissions,  would  not  provide  EPA 
with  the  necessary  information  to 
identify  a  potential  problem  at  the 
source  within  a  reasonable  timeframe. 
Annual  submissions  were  also  rejected 
because  of  the  administrative  difficulty 
and  costs  of  processing,  quality 
assuring,  and  assessing  an  entire  year's 
worth  of  data  for  hundreds  of  affected 
units  in  Phase  I  and  thousands  of 
affected  units  in  Phase  II. 

Quarterly  reports  of  emission  data  for 
SOj,  NO,,  volumetric  flow.  CO2,  and 
other  information  are  required  for  EPA 
to  assess  compliance  with  the  proposed 
monitoring  requirements  and  with  other 
provisions  of  the  Acid  Rain  program. 
Quarterly  reporting  provides  the  needed 
information  within  a  timeframe  that 
allows  EPA  to  manage  and  assess  the 
information  in  a  timely  manner.  Such 
reporting  also  is  consistent  with  other 
current  Federal  and  State  requirements. 
For  these  reasons,  quarterly  reporting 
was  selected  for  the  proposed  rule. 

8.  Electronic  Reports 

The  heart  of  the  title  IV  program,  the 
allowance  trading  program,  will  be  an 
electronic  system  in  order  to  maintain 
timely  and  accurate  records  of 
allowance  holdings  and  trades  available 
to  all  trading  participants.  EPA  intends 
to  enter  monitoring  data  into  databases 
using  the  same  computer  facihties  as  for 
the  trading  information.  In  addition, 
many  utilities  are  already  experienced 
in  electronic  reporting  of  monitoring 
data  through  various  State  programs, 
such  as  those  in  Pennsylvania  and 
Illinois.  The  concept  of  electronic 
reporting  for  this  proposed  rule  also  has 
been  endorsed  by  the  Acid  Rain 
Advisory  Committee,  which  believes 
that  this  type  of  reporting  will  reduce 
burden,  minimize  errors,  and  ensure  the 
viability  of  the  "tnie-up"  period  for  ead- 
of-year  allowance  and  emission 
balancing.  EPA  believes  that  electronic 
reporting  is  also  the  most  practical  way 
to  implement  the  program  for  the 
utilities  as  well  as  EPA.  Nevertheless. 
EPA  requests  comment  on  whether 
electronic  reporting  should  be  required, 
or  whether  other  reporting  formats 
should  also  be  allowed. 

The  proposed  rule  would  require  the 
owner(s)  and  operatorfs)  to 
electronically  report  the  required 


information  as  an  ASCII  flat  file  via 
either  an  IBM-compatible  personal 
computer  floppy  diskette  or  by  a 
modem.  To  facilitate  electronic  reporting 
for  all  affected  units.  EPA  plans  to 
develop  a  guidance  document 
containing  user-friendly  information  on 
electronic  format  and  standardized 
forms.  This  document  will  be  available 
for  distribution  shortly  after  the 
promulgation  of  the  Acid  Rain  CEMS 
regulation. 

9.  Reporting  Party 

Consistent  with  the  provisions  of  40 
CFR  part  72,  the  proposed  rule  specifies 
that  the  designated  representative  will 
be  responsible  for  submitting  quarterly 
reports  of  recorded  emissions  and  flow 
data  and  reports  on  the  performance  of 
Phase  I  qualifying  technologies  on 
behalf  of  the  ownerfs)  and  operatorfs). 
The  owner(s)  and  operatorfs),  however, 
would  be  responsible  for  the  more 
technical  certification  and  periodic 
quality  assurance  tests  of  the  continuous 
emission  monitoring  system  and  its 
components.  EPA  requests  comment  as 
to  whether  all  reports  should  be  the 
responsibility  of  a  single  person,  namely 
the  designated  representative,  even 
though  this  individual  may  not  be 
knowledgeable  of  site-specific 
conditions  and  continuous  emission 
monitoring  instrumentation. 

/.  Alternative  Monitoring  Systems 

In  general,  the  Act  requires  affected 
units  to  install  and  operate  continuous 
emission  monitoring  systems  for 
monitoring  SOj  and  NO,  emitted  into 
the  atmosphere.  However,  it  also  allows 
units  to  use  an  alternative  monitoring 
system  for  monitoring  one  or  both  of 
these  emissions,  or  a  component  of  such 
emissions  fe.g.,  SO2  concentration, 
flow),  provided  that  EPA  can  certify  that 
the  data  produced  by  the  alternative 
monitoring  system  is  equivalent  to  that 
from  a  CEMS  on  four  criteria:  Precision, 
reliability,  accessibility,  and  timeliness. 
EPA  defines  the  applicable  criteria  as 
follows:  (1)  Precision — the  closeness  of 
the  emissions  measurements  for  indirect 
determinations  of  emissions)  to  the  true 
emissions;  f2)  reliability — the  ability  to 
operate  within  the  prescribed 
performance  specifications  and  quality 
assurance  standards  without 
interruptions  in  operation  for  a  specified 
number  of  hours  each  year,  (3) 
accessibility — the  ability  to  generate  the 
required  data  in  the  form  needed  to 
meet  recordkeeping  and  reporting 
requirements;  and  (4)  timeliness — the 
ability  to  record  and  issue  the  required 
data  within  a  stipulated  time  period.  To 
preserve  the  orderly  functioning  of  the 
allowance  system  and  to  ensure  that  the 


mandated  emissions  reductions  are 
achieved,  the  Act  also  gives  EPA  the 
authority  to  set  limitations  on  the  use  of 
alternative  compliance  methods  by  units 
equipped  with  alternative  monitoring 
systems. 

1.  Demonstrations  of  Equivalency  to 
CEMS 

Under  the  proposed  rule.  EPA  would 
use  the  performance  of  certified  SOj 
pollutant  concentration  monitors,  flow 
monitors,  and  NO,  continuous  emission 
monitoring  systems,  defined  in  the 
previous  sections,  as  benchmarks  for 
approving  or  rejecting  proposals  for 
alternative  monitoring  systems.  Thus,  to 
qualify  under  the  precision  criterion,  the 
difference  between  measurements  from 
an  alternative  monitoring  system  for 
measuring  SO2  concentration  or  flow 
and  a  certified  SOi  pollution 
concentration  or  flow  monitor  would  be 
required  to  fall  within  defined  statistical 
limits.  Three  statistical  tests  would  be 
used  for  this  comparison:  fl)  A  T-test  to 
assess  the  systematic  error  (2)  an  F-test 
to  assess  the  random  error,  and  f3)  a 
correlation  analysis,  supported  by  time- 
series  plots,  to  determine  how  well  the 
proposed  alternative  monitoring  system 
tracks  the  CEMS  benchmark 
measurements  over  time.  The  same 
approach  would  be  used  for  evaluating 
an  alternative  monitoring  system  for 
measuring  NO,  emissions  on  the 
precision  criterion,  except  that  the 
benchmark  would  be  a  certified  NO, 
continuous  emission  monitoring  system. 

Similarly,  to  meet  the  reliability 
criterion,  the  alternative  system  would 
be  required  to  match  or  surpass  the 
appropriate  certified  benchmark  in 
terms  of  annual  availability  and  ability 
to  meet  performance  specifications  and 
quality  assurance  requirements.  In  order 
to  satisfy  the  accessibility  and 
timeliness  criteria,  an  alternative  system 
would  be  required  to  match  the 
capabilities  of  the  CEMS  in  being  able  to 
record  the  requisite  monitoring  data  on 
an  hourly  basis  and  to  report  results 
within  24  hours. 

Monitoring  systems  proposed  as 
alternatives  to  CEMS  will  be  reviewed 
on  a  case-by-case  basis  by  EPA 
according  to  the  criteria  and  evaluation 
procedures  summarized  above  and 
detailed  in  S  75.21  of  the  regulation. 
Approval  will  be  contingent  on  the 
applicant's  providing  substantial,  long- 
term  statistical  evidence  that  the 
precision,  reliability,  accessibility,  and 
timeliness  offered  by  the  proposed 
alternative  is  equivalent  or  superior  to 
CEMS. 

EPA  believes  that  these  requirements 
will  permit  affected  units  to  implement 
altemattve  monitoring  systems  where 


they  are  justified.  In  addition,  by  using 
CEMS  as  a  benchmark  for  judging 
alternative  systems,  the  proposed  rule 
would  establish  a  framework  in  which 
technological  innovations  offered  by 
alternative  systems  could  establish 
improved  and  more  cost-effective 
emission  monitoring  standards  in  the 
future. 

2.  Proposed  Exceptions  for  SO3  CEMS: 
Gas-Fired  Units  and  Oil-Fired  Units 

Under  the  proposed  rule.  EPA  would 
offer  two  prescribed  excepted 
monitoring  methods  for  estimating  SO; 
mass  emissions  per  unit  time  as  an 
alternative  to  CEMS  for  gas-fired  and 
oil-fired  units.  Gas-fired  units  that 
combust  natural  gas  for  no  less  than  90 
percent  of  their  total  heat  input  during 
the  year  with  oil  as  the  backup  fuel 
would  be  allowed  to  use  an  excepted 
method  due  to  the  good  performance  of 
that  method  with  respect  to  the  four 
aforementioned  criteria  fprecision. 
reliability,  accessibility,  and  timeliness), 
and  to  the  de  minimis  nature  of  the  SO2 
emissions  from  this  category  of  affected 
units.  In  addition,  units  which  combust 
oil.  diesel  fuel,  or  any  combination  of  oil. 
diesel  fuel,  and  gas,  would  be  allowed  to 
use  an  excepted  monitoring  method  for 
determining  SOi  mass  emissions  due  to 
the  relative  homogeneity  of  oil  with 
respect  to  sulfur  content,  the 
effectiveness  of  the  method  in  obtaining 
representative  samples,  and  the 
resulting  good  performance  of  the 
method  with  respect  to  the 
aforementioned  criteria. 

In  the  case  of  the  gas-fired  units  that 
combust  natural  gas  for  no  less  than  90 
percent  of  their  total  heat  input  during 
the  year  with  oil  as  the  backup  fuel, 
according  to  EPA's  National  Allowance 
Database  the  525  existing  units  of  this 
type  emitted  only  7600  tons  of  SO;  in 
1985.  yielding  a  unit  average  of  less  than 
15  tons  annually. '°'  In  addition,  only  six 
of  the  525  units  emitted  more  than  100 
tons  in  1965.  Under  the  proposed 
excepted  monitoring  method  for  these 
units,  there  would  be  no  requirement  to 
continuously  monitor  SO;  emissions 
when  the  unit  is  combusting  natural  gas 
Based  upon  the  typical  amount  of  sulfur 
found  in  natural  gas  measured  by  ASTM 
methods  for  analysis,  these  units  will 
emit  less  than  100  kg  of  SO;  annually 
while  combusting  natural  gas.*"^ 


">'  E24— Baseline  Tons  of  so- 119851  for  Selected 
CategoHea  of  Aifecled  Unili  Under  Title  IV.  Acid 
Rain  Advi»or>'  Committee  (ARAC). 

'"='  ASTM  t)3031.  "Sundard  Te»l  Method  for 
Total  Sulfur  in  Natural  Cat." 
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Representatives  from  utilities.  State 
agencies,  and  environmental  groups 
concur  with  EPA's  assessment  that  such 
emissions  would  be  non-existent  or 
negligible."*^  When  the  unit  is 
combusting  oil.  either  in-line  oil  flow 
meters  would  be  required  to 
continuously  monitor  the  amount  of  oil 
consumed,  or  the  highest  value  from  a 
series  of  daily  composite  samples  would 
be  used  to  monitor  the  sulfur  content  of 
that  oil  and  estimate  SOj  mass 
emissions  (in  lbs)  hourly. 

Representatives  of  the  gas-fired  utility 
industry  have  provided  EPA  with  a  case 
study  which  proposes  that,  for  gas/oil- 
fired  units  combusting  no  less  that  90 
percent  natural  gas.  in-line  oil  flow 
meters  and  oil  sampling  procedures  can 
provide  a  level  of  precision  and 
reliability  close  to  a  continuous 
emission  monitoring  system.'"*  These 
case  studies  indicate  that  using 
specified  ASTM  procedures  for  oil 
sampling  and  analysis,  the  proposed 
excepted  monitoring  method  for  SO2 
emissions  meets  the  random  error 
criteria  (discussed  previously)  for 
precision.  Although  no  data  are 
available  on  the  long-term  reliability  of 
the  proposed  method,  these  studies 
imply  there  would  be  little  or  no  data 
loss  when  the  proposed  oil  flow 
monitoring  and  oil  sampling  procedures 
are  used  for  ten  days  a  year,  which 
would  be  the  typical  usage  for  these 
units.'°* 

For  gas/oil  units  using  less  than  90 
percent  gas  in  their  combustion  mix.  or 
for  units  firing  exclusively  oil  or  diesel 
fuel,  a  second  excepted  monitoring 
method  is  proposed  as  an  alternative  to 
CEMS.  This  exception  is  based  on  the 
relative  ease  of  obtaining  representative 
samples  of  these  fuels,  and  on  the  fact 
that  fluid  fuels,  such  as  natural  gas  or 
oil.  are  much  more  homogeneous  in 
sulfur  content  than  coal.  Preliminary 
data  comparing  oil  sampling  and 
analysis  and  CEMS  values  implied  that 
these  two  methods  track  each  other.'"* 
Data  from  oil  sampling  and  analysis 
protocol  consistently  produce  higher 
emission  rates  than  the  CEMS  data. 
Accordingly.  EPA  proposes  that  units 
firing  oil.  natural  gas.  diesel  fuel,  or  a 


'03  E22— Acid  Ram  Advisory  Committee  |ARAC) 
Emissions  Monitoring  Subcommittee  Minutes. 
March  21. 1991. 

'°*  Presentation  materials  on' continuous 
emission  monitors  for  gas/oil  units  <10%  oil. 
submitted  to  ARAC  Emissions  Monitoring 
Subcommittee.  |.R.  Smith.  Houston  Lightin)^  and 
Power  Co..  April  25. 1991. 

'"'  Data  from  Barney  Davis  Plant.  Central  Power 
and  Light. 

'"•  "Preliminary  Analysis  of  Oil  Sampling  and 
Analysis  and  Continuous  Emission  Muniloring." 
Kilkelly  Environmenliil  Associates.  July  15. 1991. 


combination  of  these  may  use  the  more 
precise  of  the  proposed  excepted 
procedures  in  appendix  D  of  part  75. 
EPA  expects  more  conclusive  data  soon 
to  be  available  upon  the  completion  of  a 
demonstration  of  several  emission 
monitoring  methods  for  SCh  from 
consumption  of  oil  by  Consolidated 
Edison  of  New  York. 

The  proposed  monitoring  methods 
have  three  main  features:  Accurate 
metering  of  oil  flow,  as-fired  oil 
sampling,  and  procedures  specified  by 
ASTM  for  the  analysis  of  oil  for  sulfur 
content  and  density.  EPA  chose  to  limit 
the  accuracy  of  fuel  How  meters  to  -I-  /  — 
2  percent  to  ensure  accurate  and  precise 
emissions  data  from  the  entire  process 
after  fuel  flow  data  and  oil  sampling  and 
analysis  errors  would  also  be  combined. 
EPA  also  considered  selecting  an 
accuracy  of  -f  /  —  1  percent  for  oil  flow 
meters,  since  several  types  of  meters 
can  meet  this  requirement.'"^  However, 
the  Agency  noticed  that  the  looser  2 
percent  accuracy  specification  would 
allow  all  of  the  commonly  used  flow 
meter  types,  including  some  of  the  less 
expensive  flow  meters,  without  greatly 
affecting  the  overall  accuracy  of  the 
process.  As  suggested  by  the  gas-fired 
utility  industry.  EPA  would  require  oil 
flow  meters  to  be  calibrated 
annually.'"* 

For  this  approved  excepted  method, 
EPA  is  proposing  an  oil  sampling 
protocol  based  on  ASTM  methods  that 
is  most  likely  to  provide  precise, 
accurate  data.  The  Agency  had  some 
concern  that  the  variability  of  sulfur  in 
oil  over  the  course  of  a  day  might  allow 
an  underestimation  of  emissions  if  oil 
samples  were  taken  only  once  daily. 
This  would  be  especially  likely  in  cases 
where  an  operator  purchases  individual 
shipments  of  oil  at  the  lowest  price.  In 
such  cases,  the  sulfur  content  of  the  oil 
could  vary  significantly  within  one  day 
as  the  unit  began  to  burn  the  new  supply 
of  oil.  In  order  to  ensure  that  oil  samples 
are  truly  representative  of  the  amount  of 
sulfur  in  combusted  oil,  EPA  is 
proposing  automatic  sampling  on  an 
hourly  basis  in  proportion  to  the  rate  of 
oil  flow  for  units  firing  more  than  10 
percent  oil.  In  addifion,  daily  manual  oil 
samples  are  allowed  for  gas-fired  units. 
Since  a  single,  manual  daily  sample 
might  be  lower  in  sulfur  content  than  the 
average  for  the  entire  day.  an  operator 
taking  daily  oil  samples  would  be 


""  Table  6-1.  Chapter  a  Flow  Measurement 
Engineering  Handbook.  R.W.  Miller. 

'""  Presentation  materials  on  continuous 
emission  monitors  for  gas/oil  units  <10%  oil.  j.R. 
Smith.  Houston  Lighting  and  Power  Co..  submitted 
to  the  Acid  Rain  Advisory  Committee  (ARAC) 
Emissions  Monitoring  Subcommittee.  April  25, 1991. 


required  to  use  the  highest  sulfur 
content  of  the  previous  30  daily  samples 
to  prevent  underestimation. 

There  are  many  different  methods  for 
analyzing  oil  for  density  and  sulfur 
content.  EPA  chose  a  variety  of  ASTM 
methods  for  analysis  of  oil  in  order  to 
allow  the  greatest  Hexibility.  The 
flexibility  afforded  by  these  provisions 
would  allow  in-house  utility  laboratories 
or  outside  laboratories  to  analyze  oil 
using  either  manual  or  automated 
methods. 

The  proposed  excepted  monitoring 
method  would  provide  hourly  SO2 
emissions  data  by  the  following  day, 
thus  achieving  the  same  accessibility 
and  timeliness  as  for  CEMS.'"*  Industry 
representatives  have  suggested  that  this 
"next  day"  turn-around  time 
requirement  may  sometimes  be 
impractical  for  units  located  in  remote 
areas  and  fo/r  units  that  must  send  out 
oil  samples  for  analysis.  Other 
timeliness  requirements,  ranging  from 
three  to  nine  days,  have  been  suggested. 
Further  comment  is  solicited  on  this 
point. 

EPA  has  received  a  proposal  for 
additional  procedures  to  determine  SO2 
emissions  from  oil-fired  units  from 
members  of  the  oil-fired  utility 
industry. ' '"  These  sets  of  procedures 
require  oil-fired  units  to  use  an  oil  flow 
meter  but  allow  the  flexibility  of  less 
precise,  less  continuous  samples  in 
exchange  for  using  a  default  value  for 
fuel  sulfur  content  which  will  yield 
conservatively  high  emission  estimates. 
A  continuous  method  of  oil  sampling 
such  as  frequent  automated  sampling  or 
continuous  drip  sampling  would  be 
expected  to  be  as  precise  as  a 
continuous  emission  monitoring  system. 
A  single,  manual  daily  oil  sample  might 
be  less  representative  than  a  continuous 
sample:  thus,  an  operator  taking  daily 
oil  samples  would  use  the  highest  sulfur 
content  measured  in  the  past  30  days  to 
calculate  emissions  of  SOj  to  prevent 
underestimation.  EPA  has  considered 
this  procedure  and  has  proposed  its  use 
for  gas-fired  units.  The  additional 
flexibility  of  allowing  manual  sampling 
would  be  especially  useful  for  this  class 
of  units  which  fire  oil  for  a  short  period 
of  time  each  year,  since  they  would  not 
need  to  purchase  special  sampling 
equipment  for  use  only  during  a  few 
days  each  year.  EPA  solicits  comment 
regarding  the  appropriateness  of  this 
monitoring  method,  and  regarding  the 


■"*  This  would  be  equivalent  to  a  daily 
calibration  error  lest. 

""  "Class  of  '85.  Proposed  Alternative  Emissions 
Monitoring  System  for  Oil  and  Gas  Fired  Affected 
baits."  |une  6. 1991. 
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required  to  use  the  highest  sulfur 
content  of  the  previous  30  daily  samples 
to  prevent  underestimation. 

There  are  many  different  methods  for 
analyzing  oil  for  density  and  sulfur 
content.  EPA  chose  a  variety  of  ASTM 
methods  for  analysis  of  oil  in  order  to 
allow  the  greatest  flexibility.  The 
flexibility  afforded  by  these  provisions 
would  allow  in-house  utility  laboratories 
or  outside  laboratories  to  analyze  oil 
using  either  manual  or  automated 
methods. 

The  proposed  excepted  monitoring 
method  would  provide  hourly  SO2 
emissions  data  by  the  following  day. 
thus  achieving  the  same  accessibility 
and  timeliness  as  for  CEMS.'°*  Industry 
representatives  have  suggested  that  this 
"next  day"  turn-around  time 
requirement  may  sometimes  be 
impractical  for  units  located  in  remote 
areas  and  fo/r  units  that  must  send  out 
oil  samples  for  analysis.  Other 
timeliness  requirements,  ranging  from 
three  to  nine  days,  have  been  suggested. 
Further  comment  is  solicited  on  this 
point. 

EPA  has  received  a  proposal  for 
additional  procedures  to  determine  SO> 
emissions  from  oil-fired  units  from 
members  of  the  oil-fired  utility 
industry.""  These  sets  of  procedures 
require  oil-fired  units  to  use  an  oil  flow 
meter  but  allow  the  flexibility  of  less 
precise,  less  continuous  samples  in 
exchange  for  using  a  default  value  for 
fuel  sulfur  content  which  will  yield 
conservatively  high  emission  estimates. 
A  continuous  method  of  oil  sampling 
such  as  frequent  automated  sampling  or 
continuous  drip  sampling  would  be 
expected  to  be  as  precise  as  a 
continuous  emission  monitoring  system. 
A  single,  manual  daily  oil  sample  might 
be  less  representative  than  a  continuous 
sample:  thus,  an  operator  taking  daily 
oil  samples  would  use  the  highest  sulfur 
content  measured  in  the  past  30  days  to 
calculate  emissions  of  SO?  to  prevent 
underestimation.  EPA  has  considered 
this  procedure  and  has  proposed  its  use 
for  gas-fired  units.  The  additional 
flexibility  of  allowing  manual  sampling 
would  be  especially  useful  for  this  class 
of  units  which  fire  oil  for  a  short  period 
of  time  each  year,  since  they  would  not 
need  to  purchase  special  sampling 
equipment  for  use  only  during  a  few 
days  each  year.  EPA  solicits  comment 
regarding  the  appropriateness  of  this 
monitoring  method,  and  regarding  the 
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""  "Class  of  '85.  Proposed  Alternative  Emissions 
Monitoring  System  for  Oil  and  Gas  Fired  Affected 
Units."  )une  6. 1991. 


possibility  of  extending  it  to  diesel-  and 
other  oil-fired  units.  In  addition  to  these 
two  procedures,  the  Class  of  "85 
proposal  also  includes  the  option  of 
using  the  maximum  permitted  oil  sulfur 
content  as  a  default  sulfur  value  at  all 
times  for  units  with  such  a  permit 
limitation.  Gas-fired  units  and  oil-fired 
units  operating  for  400  hours  a  year  or 
less  would  be  able  to  monitor  the 
changes  in  sulfur  content  and  mass  of  oil 
in  storage,  rather  than  monitoring  and 
sampling  the  fuel  as  it  is  about  to  be 
burned.  EPA  has  considered  these 
options  but  has  concerns  about  their 
administration,  as  well  as  the  clear 
departure  from  the  statutory 
requirements  for  monitoring  methods 
with  the  same  precision,  reliability, 
accessibility,  and  timeliness  as  CEMS. 

EPA  has  reviewed  and  rejected 
proposals  for  alternatives  to  CEMS  for 
the  monitoring  of  NO,  emissions  by  gas- 
fired  units  combusting  no  less  than  90 
percent  natural  gas  annually.  These 
units  may  have  non-negligible  NO, 
emissions  and  are  not  exempted  from 
the  NO,  continuous  emission  monitoring 
requirements  of  this  part.  Further,  EPA 
has  identified  no  alternative  monitoring 
system  for  NO,  emissions  that  even 
closely  approximates  a  CEMS  on  the 
criteria  required  by  the  AcL  The 
proposed  alternative  monitoring 
methods  for  NO,  would  provide  data 
that  would  not  be  quality  assured  until 
the  next  year  when  a  test  would  be 
conducted.  This  clearly  does  not  meet 
the  requirement  for  timeliness  of  data. 
EPA  also  has  received  no  alternative 
NO,  monitoring  data  comparing 
readings  from  a  proposed  protocol  with 
those  from  a  NO,  CEMS. 

VII.  Excess  Emissions  Regulation 

A.  Background  and  Purpose 

Part  77  of  today's  proposal  sets  forth 
the  requirements  for  excess  emissions 
offset  planning  and  offset  penalties, 
pursuant  to  section  411  of  the  Clean  Air 
Act,  as  amended  (the  Act).  As  a  general 
rule  title  IV  of  the  Act  is  intended  to 
provide  maximum  flexibility  for  sources 
to  determine  the  means  by  which  they 
would  comply  with  the  sulfur  dioxide 
and  nitrogen  oxides  emissions 
limitations  of  the  Acid  Rain  program. 
However,  Congress  deemed  the 
statutory  goal  of  reducing  acid 
deposition  precursors  as  paramount. 

Section  411  eliminates  any  financial 
benefit  owners  and  operators  of  affected 
sources  might  otherwise  derive  from 
exceeding  their  emissions  limitations,  by 
imposing  an  automatically  due  and 
payable  statutory  penalty  for  each  ton 
of  excess  sulfur  dioxide  or  nitrogen 
oxides  emissions  emitted  by  an  affected 


unit  in  a  calendar  year.  (See.  section  411 
(a)  and  (c)). 

These  penalties  are  in  addition  to 
penalty  liability  any  source  risks  under 
other  enforcement  provisions  of  the  Act 
(Section  411(e)).  In  addition,  the 
Administrator  is  required  to  deduct 
sulfur  dioxide  allowances  to  the  extent 
an  affected  unit  has  experienced  excess 
emissions  of  sulfur  dioxide  in  any 
calendar  year.  (See,  section  411(b)). 
(This  obligation  is  in  addition  to  other 
allowance  deductions  that  would  be 
required  for,  e.g.,  violations  of  Phase  1 
Extension  plan's  provisions  under 
section  404(d)(7),  or  the  reduced 
utilization  planning  provisions.) 

Finally,  Congress  underscored  the 
severity  with  which  it  viewed  violations 
of  Acid  Rain  program  requirements, 
including  excess  emissions,  by  providing 
specifically  that  nothing  in  section  411 
limits  or  affects  the  liability  that  a 
source  might  have  under  the  Act's  other 
enforcement  authorities,  including 
section  113  which  authorizes  the 
imposition  of  civil  and  criminal 
sanctions  for  violations  of  the  Act.  (See. 
section  411(e)). 

Given  the  degree  of  flexibility 
otherwise  afforded  sources  under  title 
IV.  the  Agency  proposes  to  ensure  strict 
compliance  by  affected  sources  with  the 
emissions  reduction  requirements  of  the 
Acid  Rain  program,  and  the  excess 
emissions  offset  and  penalty 
requirements  of  section  411  of  the  Act. 
Consistent  with  the  program  generally, 
however,  the  proposal  does  afford 
flexible  excess  emissions  offset  planning 
opportunities  for  sources. 

Today's  proposal  includes  several 
provisions  intended  to  ensure  the 
deterrent  effect  of  these  sanctions. 
These  are  discussed  in  greater  detail 
below,  but  a  few  deserve  special 
mention.  With  regard  to  excess 
emissions  penalties,  EPA  proposes  to 
encourage  compliance  with  the 
automatic  nature  of  the  penalty 
obligation  by  including  an  interest 
adjustment  as  part  of  the  penalty  to 
account  for  any  delays  in  payment. 
Other  provisions  that  would  ensure  the 
deterrent  effect  of  the  program  include 
the  provisions  in  40  CFR  parts  77  and  72, 
imposing  liability  on  multiple-owners, 
operators,  and  the  designated 
representative  of  a  violating  unit,  and  on 
all  owners,  operators,  and  designated 
representatives  of  affected  units 
governed  by  an  approved  multi-unit 
compliance  plan.  These  provisions  lend 
a  self-monitoring  element  to  the  program 
that  is  critical  to  ensuring  compliance. 

EPA  considered  whether  to  require 
offset  plans  for  excess  emissions  of 
nitrogen  oxides.  This  proposal  does  not 


require  nitrogen  oxides  offsets  because 
they  are  not  specifically  required  by 
section  411  and  there  is  no  allowance 
system  that  would  enable  ease  of 
accounting  for  such  offsets.  Sources 
violating  the  nitrogen  oxides  emissions 
reduction  requirements  of  the  Acid  Rain 
program  would,  however,  be  subject  to 
the  full  array  of  enforcement  authorities 
under  the  Act.  including  the  authority  of 
the  Agency  to  issue  appropriate 
remedial  orders  necessary  to  protect  the 
environment  and  deter  future  violations. 

The  proposed  rule  is  organized  as 
follows:  Section  77.0  describes  to  whom 
the  requirements  of  40  CFR  part  77 
apply.  Section  77.1  defines  terms  used  in 
40  CFR  part  77.  Section  77.2  specifies  the 
sulfur  dioxide  excess  emissions  offset 
planning  requirements  of  this  part. 
Section  77.3  describes  the  actions  the 
Administrator  will  take  on  proposed 
offset  plans.  Section  77.4  and  appendix 
B  of  this  part  specify  requirements  for 
the  imposition,  calculation,  and  payment 
of  excess  emissions  penalties.  Sources 
would  be  obligated  to  calculate 
penalties  in  accordance  with  a  specified 
formula.  In  addition,  as  required  by  the 
Act,  the  rule  provides  that  each  year 
EPA  will  publish  adjustments  to  the 
statutory  base  penalty  amount  of  $2,000 
per  ton  for  inflation  using  the  Consumei 
Price  Index.  The  rule  specifies  the 
formula  EPA  will  use  to  calculate  the 
adjusted  penalty.  The  rule  provides, 
consistent  with  section  411  of  the  Act 
that  penalties  would  be  required  to  be 
paid  to  the  U.S.  Treasury,  without 
demand,  and  that  interest  would  be 
required  to  be  paid  on  tardy  payments. 
Section  77.5  specifies  the  proposed 
requirements  for  the  submission  of 
information,  including  signatory 
requirements,  and  cites  the  relevant 
Federal  and  State  authorities,  as  well  as 
the  recordkeeping  requirements. 

B.  Applicability 

Section  77.0(a)  explains  that  the 
requirements  of  this  part  would  apply  to 
owners,  operators,  and  designated 
representatives  of  affected  units  under 
the  Acid  Rain  program.  This  is 
consistent  with  the  statutory'  provisions 
which  specify  that  these  persons  are 
responsible  for  ensuring  compliance 
with  the  emissions  reduction  obligations 
of  the  program. 

Section  77.0(b)  restates  the  savings 
clause  found  in  40  CFR  part  72  and  other 
parts  of  today's  proposal,  providing  that 
whenever  a  requirement  or  prohibition 
in  40  CFR  parts  70-78  was  worded  as 
applying  to  an  affected  source  or  an 
affected  unit,  or  to  the  designated 
representative  of  an  affected  source  or 
unit,  it  would  also  apply  to  each  owner 
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and  operator  of  the  affected  source  or 
unit.  This  is  a  fundamental  liability 
concept  underlying  the  Acid  Rain 
program,  which  underscores  the 
owners',  operators',  and  designated 
representatives'  shared  responsibility 
and  liability  for  ensuring  that  violations 
are  remedied.  Thus,  while  the 
designated  representative  is  the  primary 
point  of  contact  with  EPA  on  the  holding 
and  transfer  of  allowances,  permitting, 
and  compliance  reporting  in  the  Acid 
Rain  program,  owners  and  operators  are 
not  immunized  by  this  relationship,  and 
are  equally  liable  for  ensuring 
compliance  with  the  requirements  of  the 
program  by  the  affected  source  or  unit. 
The  designated  representative  serves  a 
specialized  fiduciary  role  (e.g..  a  special 
category  of  operator)  essential  to  the 
program's  inherent  flexibility.  Owners 
and  operators,  however,  remain 
primarily  responsible  for  ensuring 
compliance  with  the  Act's  requirements. 
This  liability  is  provided  for  in  section 
411  and  elsewhere  in  title  IV  of  the  Act. 
(See,  for  further  discussion,  the  40  CFR 
part  72  preamble  and  rule.) 

Consistent  with  section  411(e)  of  the 
Act,  §  77.0(c)  states  that  nothing  in  40 
CFR  part  77  would  limit  or  otherwise 
affect  the  enforcement  and  investigatory 
authorities  contained  in  sections 
112(r)(9),  113, 114, 120,  303,  304.  or  306  of 
the  Act.  These  include  administrative 
enforcement,  and  a  variety  of  civil  and 
criminal  judicial  enforcement 
authorities.  Section  411  of  the  Act 
specifies  the  strict  liability  under  the 
program  that  results  from  excess  sulfur 
dioxide  and  nitrogen  oxides  emissions. 
The  liability  is  automatic  and  requires 
no  enforcement  action.  Section  77.0(c)  of 
the  proposed  rule  would,  thus,  codify  the 
statutory  savings  clause  that, 
notwithstanding  the  obligations  and 
remedies  of  40  CFR  part  77,  violators 
risk  further  enforcement  for  excess 
emissions  pursuant  to  the  full  range  of 
investigatory  and  enforcement 
authorities  of  the  Act.  The  remedies 
available  under  sections  112(r)(9),  113, 
114. 120,  303.  and  306,  of  the  Act  are. 
moreover,  not  to  be  diminished  in  any 
way  by  any  remedy  available  under  40 
CFR  part  77. 

C.  Definitions 

Section  77.1  provides  that,  for  40  CFR 
part  77,  the  terms  would  have  the  same 
meaning  as  that  given  in  the  Act,  in  40 
CFR  parts  72-78,  and  in  5  77.1  of  the 
rule,  as  listed.  Language  incorporating 
the  definitions  of  the  other  Acid  Rain 
program  regulations  and  the  Act,  by 
reference,  appears  in  each  part  of  the 
program  rules,  and  is  intended  to  assist 
in  preserving  the  program's  integrity. 
The  terms  defined  in  §  77.1  of  today's 


proposal  specifically  are  those  central  to 
a  clear  understanding  of  40  CFR  part  77. 
One  definition  deserves  special  mention. 
The  term  "ton"  is  defined  as  including 
any  ton  or  fraction  of  a  ton  of  emissions. 
This  is  particularly  necessary  with 
regard  to  sulfur  dioxide  emissions  since 
fractions  of  allowances  are  not  provided 
for  in  the  program.  In  addition,  it  is  more 
protective  of  the  environment,  ensures 
maximum  deterrence  of  violations,  and 
obviates  any  disputes  regarding  the  total 
tons  of  offsets  that  must  be  achieved. 

D.  Sulfur  Dioxide  Excess  Emissions 
Offset  Planning 

Section  77.2  sets  forth  the 
requirements  related  to  sulfur  dioxide 
excess  emissions  offset  planning. 
Section  411(b)  provides  that  for  each  ton 
of  sulfur  dioxide  emissions  in  excess  of 
an  affected  unit's  Acid  Rain  program 
sulfur  dioxide  emissions  limitation  (i.e., 
the  allowances  held  for  use  by  the  unit 
for  the  calendar  year  in  the  unit's 
Allowance  Tracking  System  compliance 
subaccount),  the  unit  must  offset  the 
excess  emissions  with  allowances. 
Today's  proposal  requires  that  the 
offsets  be  achieved  by  a  deduction  of 
one  allowance  from  the  affected  unit's 
Allowance  Tracking  System  account 
established  pursuant  to  40  CFR  part  73 
for  each  excess  ton  of  emissions. 
Section  411(b)  also  provides  that  the 
allowances  must  be  offset  in  the  year 
following  the  year  when  the  excess 
emissions  occurred,  unless  the 
Administrator  approves  a  longer  offset 
period.  Accordingly  today's  proposal 
specifies  that,  unless  the  designated 
representative  for  the  unit  submits  an 
approvable  excess  emissions  offset  plan 
providing  otherwise,  allowances  would 
be  deducted  by  the  Administrator  from 
the  allowances  contained  in  the  affected 
unit's  Allowance  Tracking  System 
compliance  subaccount  account  for  the 
year  in  which  excess  emissions 
occurred. 

Conceptually,  excess  emissions  offset 
plans  are  treated  in  40  CFR  part  77  as 
similar  to  a  40  CFR  part  72  compliance 
plan.  Thus,  an  approval  by  the 
Administrator  of  an  offset  plan  would 
revise  the  previously  approved  permit 
for  the  affected  source.  An  excess 
emissions  offset  plan  would  have  to  be 
submitted  to  EPA  by  the  designated 
representative  of  the  affected  unit  that 
had  emissions  in  any  calendar  year  in 
excess  of  its  sulfur  dioxide  emissions 
limitation  (i.e.,  the  allowances  held  for 
use  by  the  unit  for  the  calendar  year,  in 
the  unit's  Allowance  Tracking  System 
compliance  subaccount).  The  plan 
would  have  to  specify  a  methodology  for 
offsetting  the  excess  emissions  in  as 
expeditious  a  manner  as  practicable. 


Section  77.2(a)  provides  that  any 
affected  unit  that  emits  sulfur  dioxide  in 
any  calendar  year  in  excess  of  its  sulfur 
dioxide  emissions^imitation  for  that 
year,  would  be  required  to  compensate 
for  those  excess  emissions  during  the 
offset  period  approved  by  the 
Administrator,  by  an  amount  of  not  less 
than  the  tons  of  excess  emissions  that 
occurred  during  that  year.  Section 
77.2(a)  would  require  that  the  sulfur 
dioxide  emissions  limitation  would  be 
determined  each  year  based  on  the 
number  of  allowances  held  in  the 
affected  unit's  Allowance  Tracking 
System  compliance  subaccount,  as 
provided  in  40  CFR  part  73  of  today's 
proposal." '  Section  77.2(a)  also 
restates  the  requirement  set  forth  in 
section  411(b)  of  the  Act  that,  for  each 
ton  of  sulfur  dioxide  emissions  in  excess 
of  an  affected  unit's  emissions 
limitation,  the  Administrator  is  required 
to  deduct  one  allowance  from  the 
affected  unit's  Allowance  Tracking 
System  account  (unless  another  unit  is 
designated  to  provide  the  offsets)  (See, 
further  discussion  below.) 

Section  77.2(b)  restates  the  statutory 
mandate  that,  within  60  days  after  the 
end  of  the  calendar  year  in  which 
excess  emissions  occurred  at  an 
affected  unit,  the  designated 
representative  would  have  to  submit  a     - 
proposed  excess  emissions  offset  plan  to 
the  Administrator.  The  rule  proposes 
that  the  plan  be  sent  to  EPA 
Headquarters,  to  the  Region  for  the 
Slate  where  the  affected  unit  is  located, 
and  to  the  State  in  which  the  affected 
unit  is  located.  The  requirement  to 
provide  permitting  States  with  copies  of 
excess  emissions  offset  plans  is 
proposed  to  help  close  coordination 
since  these  plans,  once  approved,  would 
amend  the  permit.  In  addition,  the 
requirement  to  copy  both  EPA 
Headquarters  and  the  appropriate  EPA 
Regional  Office  is  included  to  avoid 
delay,  and  to  provide  flexibility  for  the 
Agency  and  maximum  convenience  for 
the  affected  source  during  the  process  of 
responding  to  excess  emissions 
situations.  (See,  discussion  of  "team 
approach  "  in  preamble  for  40  CFR  part 
72.) 

Section  77.2(e)  would  require  that  the 
plan  describe  the  measures  proposed  to 


■  ■  ■  It  should  be  noted  that  Title  IV  provides  a 
d^rault  in  the  event  the  Acid  Rain  Program 
allowance  system  were  to  fail.  The  Act  provides 
that,  in  the  absence  of  an  allowance  projiram.  ear.h 
unit's  sulfur  dioxide  emissions  limitation  is  the 
tonnage  equivalent  of  the  allowance  allocations  for 
the  unit  pursuant  to  sections  404  and  405  of  the  Act. 
40  CFR  part  77  has  been  worded  to  accommodate 
any  such  default. 
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Section  77.2(a)  provides  that  any 
affected  unit  that  emits  sulfur  dioxide  in 
any  calendar  year  in  excess  of  its  sulfur 
dioxide  emissions^imitation  for  that 
year,  would  be  required  to  compensate 
for  those  excess  emissions  during  the 
offset  period  approved  by  the 
Administrator,  by  an  amount  of  not  less 
than  the  tons  of  excess  emissions  that 
occurred  during  that  year.  Section 
77.2(a)  would  require  that  the  sulfur 
dioxide  emissions  limitation  would  be 
determined  each  year  based  on  the 
number  of  allowances  held  in  the 
affected  units  Allowance  Tracking 
System  compliance  subaccount,  as 
provided  in  40  CFR  part  73  of  today's 
proposal."  '  Section  77.2(a)  also 
restates  the  requirement  set  forth  in 
section  411(b)  of  the  Act  that,  for  each 
ton  of  sulfur  dioxide  emissions  in  excess 
of  an  affected  unit's  emissions 
limitation,  the  Administrator  is  required 
to  deduct  one  allowance  from  the 
affected  unit's  Allowance  Tracking 
System  account  (unless  another  unit  is 
designated  to  provide  the  offsets)  (See, 
further  discussion  below.) 

Section  77.2(b)  restates  the  statutory 
mandate  that,  within  60  days  after  the 
end  of  the  calendar  year  in  which 
excess  emissions  occurred  at  an 
affected  unit,  the  designated 
representative  would  have  to  submit  a     - 
proposed  excess  emissions  offset  plan  to 
the  Administrator.  The  rule  proposes 
that  the  plan  be  sent  to  EPA 
Headquarters,  to  the  Region  for  the 
Slate  where  the  affected  unit  is  located, 
and  to  the  State  in  which  the  affected 
unit  is  located.  The  requirement  to 
provide  permitting  States  with  copies  of 
excess  emissions  offset  plans  is 
proposed  to  help  close  coordination 
since  these  plans,  once  approved,  would 
amend  the  permit.  In  addition,  the 
requirement  to  copy  both  EPA 
Headquarters  and  the  appropriate  EPA 
Regional  Office  is  included  to  avoid 
delay,  and  to  provide  flexibility  for  the 
Agency  and  maximum  convenience  for 
the  affected  source  during  the  process  of 
responding  to  excess  emissions 
situations.  (See,  discussion  of  "team 
approach"  in  preamble  for  40  CFR  part 
72.) 

Section  77.2(e)  would  require  that  the 
plan  describe  the  measures  proposed  to 


■ "  It  should  be  noted  that  Title  IV  provides  a 
di-fault  in  the  event  the  Acid  Rain  Program 
allowance  system  were  to  fail.  The  Act  provides 
that,  in  the  absence  of  an  allowance  program,  each 
unit's  sulfur  dioxide  emissions  limitation  is  the 
tonnage  equivalent  of  the  allowance  allocations  for 
the  unit  pursuant  to  sections  KM  and  405  of  the  Act. 
40  CKR  pari  77  has  t)een  worded  to  accommodate 
any  such  default. 


be  taken  by  the  source  to  offset  the 
excess  emissions,  including: 

•  The  number  of  offset  allowances 
required  to  be  deducted  from  the 
Allowance  Tracking  System  account  of 
the  unit  or  units  providing  the  offsets; 
and 

•  A  schedule,  with  appropriate 
increments  of  progress:  for  reducing 
sulfur  dioxide  emissions  and  deducting 
the  offset  allowances  from  the 
Allowance  Tracking  System  account  for 
the  unit  or  units  responsible  under  the 
plan:  for  achieving  the  offsets,  including 
specification  of  the  identiHcation 
numbers  of  the  allowances  to  be 
deducted  and  specification  of  when  they 
should  be  deducted:  for  obtaining 
additional  allowances  necessary  to 
ensure  continuous  compliance;  and  for 
taking  corrective  actions. 

•  The  serial  number  of  the  allowance 
deductions  (if  the  designated 
representative  elects  to  specify  the 
deductions)  using  the  Compliance 
Deduction  Form  as  provided  for  in  40 
CFR  part  73. 

Additionally,  §  77.2(e)(5)(ii)  would 
require,  consistent  with  40  CFR  part  73. 
that  each  sulfur  dioxide  excess 
emissions  offset  plan  include  a 
certification  that  no  allowances  would 
be  transferred  during  the  offset  period 
from  the  Allowance  Tracking  System 
account  for  any  unit  responsible  for  the 
required  offsets  that  are  needed  for 
offsetting  the  excess  emissions  or  that 
might  cause  any  further  excess 
emissions  of  sulfur  dioxide  at  the  unit. 

Section  77.2(c)  proposes  that,  except 
as  discussed  below,  separate  excess 
emissions  offset  plans  would  be 
required  to  be  submitted  for  each 
affected  unit  with  excess  emissions. 
Since  each  affected  unit  would  be 
subject  to.  and  would  be  required  to  be 
operated  in  compliance  with,  the  sulfur 
dioxide  emissions  limitations  of  the 
program,  each  affected  unit  is  viewed  as 
a  separate  entity  relative  to  excess 
emissions.  Even  where  one 
representative  is  designated  for  two  or 
more  affected  units,  the  rule  would 
provide  that  each  affected  unit  with 
excess  emissions  would  be  subject  to  a 
separate  excess  emissions  offset 
planning  requirement. 

Section  77.2(d)  proposes  that  the  one 
exception  to  the  separate  excess 
emissions  offset  planning  requirement 
would  be  units  governed  by  a  multi-unit 
compliance  plan  approved  pursuant  to 
40  CFR  part  72.  subpart  D,  These  include 
substitution  plans,  reduced  utilization 
compensating  unit  plans.  Phase  I 
Extension  control  unit  plans,  and  plans 
for  units  with  a  common  stack  monitor. 
The  basis  for  this  exception  is  that  units 
operating  under  a  multi-unit  compliance 


option  would  have  interdependent 
compliance  obligations. 

For  example,  units  operating  under  a 
common  stack  plan  are  constrained  by 
an  inability  to  differentiate  emissions 
between  or  among  those  units  monitored 
at  the  common  stack.  In  view  of  this 
problem,  the  Agency  has  proposed  in  40 
CFR  part  75  to  treat  units  that  share  a 
common  stack  monitor  as  one  unit  for 
purposes  of  calculating  emissions  unless 
a  demonstration  is  made  certifying 
separate  monitors  for  each  unit.  In 
addition,  40  CFR  part  72  proposes  that 
such  units  would  be  governed  by  a 
common-slack  plan.  Consistent  with  this 
approach  the  Agency  believes  it  is 
appropriate  and  necessary  to  require 
one  excess  emissions  offset  plan  from 
the  combination  of  units  that  are 
governed  by  a  common  stack  plan.  Thus, 
if  the  combined  emissions  exceed  the 
aggregate  allowances  held  for  the  units 
governed  by  the  common  slack  plan,  all 
of  the  units  whose  emissions  were 
monitored  at  the  common  stack  would 
have  to  be  treated  as  being  in 
noncompliance.  Moreover,  since  units 
with  emissions  ducted  through  and 
monitored  at  a  common  stack  cannot  be 
assigned  separate  emissions  limitations, 
all  the  owners  and  operators  of  all  the 
units  using  the  common  stack  would  be 
liable  for  the  excess  emissions. 

Similarly,  in  the  case  of  units 
operating  under  any  other  multi-unit 
compliance  plan,  the  duty  to  offset 
exceedances  of  the  sulfur  dioxide 
emissions  limitations  as  provided  by  the 
plan  at  any  one  unit  would  have  to  be 
shared  by  all  the  units  governed  by  the 
plan.  Otherwise,  since  an  individual 
unit's  ability  to  comply  depends  on 
operations  at  the  other  units  under  the 
plan,  defenses  to  excess  emissions 
offset  planning  requirements  could  be 
raised  based  on  disputes  concerning  the 
actions  by  the  other  interdependent 
units.  Under  a  substitution  plan,  for 
example,  an  excess  emissions  situation 
could  be  the  result  of  disputes  between 
majority  and  minority  owners 
concerning  the  transfer  of  allowance 
allocations  from  the  substitution  unit's 
Allowance  Tracking  System  account  to 
the  originally  affected  unit's  account. 
Such  disputes  cannot  be  allowed  to 
delay  the  excess  emissions  offset 
planning  obligation.  By  making  each 
owner  and  operator  of  a  unit  governed 
by  a  multi-unit  plan  liable  for  the  offset 
planning  obligation,  this  section  would 
build  into  the  program  a  self-regulating 
element  that  should  minimize,  if  not 
totally  eliminate,  such  problems. 

Section  77.2(e)  specifies  the  excess 
emissions  offset  plan  content 
requirements.  Section  77.2(e)  would 
require  that  each  proposed  excess 


emissions  offset  plan  be  submitted  on 
the  standard  form  proposed  in  appendix 
A  of  40  CFR  part  77.  The  information 
required  by  the  standard  form  would 
ensure  that  essential  information 
identifying  the  designated 
representative  for  the  affected  unit  with 
excess  emissions  and  information  about 
each  affected  unit  is  included  in  the 
plan.  The  submission  would  also  have  to 
be  signed  by  the  designated 
representative  for  each  unit  governed  by 
the  plan.  These  requirements  would  be 
consistent  with  the  general  approach  for 
Acid  Rain  program  submissions 
proposed  in  40  CFR  parts  72.  73,  and  75 
and  are  intended  to  minimize  the  burden 
on  sources  making  submissions,  and 
increase  the  Agency's  ability  to  rely  on 
each  submission  as  being  fully 
authorized  by  the  source. 

Such  plan  would  have  to  include 
certiHcations  concerning  the  extent  of 
excess  emissions,  including  a 
description  of  how  and  why  the  excess 
emissions  occurred,  and  of  any 
corrective  actions  that  were  taken  to 
prevent  or  minimize  the  extent  of  excess 
emissions.  This  information  would  assist 
the  Agency  in  evaluating  the  adequacy 
of  a  proposed  excess  emissions  offset 
plan  including  the  source's  ability  to 
prevent  excess  emissions  in  the  future. 

The  rule  would  also  require  that  each 
excess  emissions  offset  plan  include  a 
description  of  the  measures  that  would 
be  taken  to  offset  the  exceedance  and  a 
schedule  with  increments  of  progress  for 
achieving  the  offsets.  This  description  is 
required  even  if  the  unit's  plan  entails 
only  buying  extra  allowances  on  the 
open  market  to  cover  the  amount  of  the 
unit's  emissions.  The  plan  would  have  to 
include  a  demonstration  that  the 
schedule  results  in  offsets  as 
expeditiously  as  practicable,  taking  into 
account  electric  reliability.  EPA  solicits 
comment  on  appropriate  criteria  for 
evaluating  electric  reliability.  One 
criteria  the  Agency  is  considering  is 
system  reserve  margin. 

Section  77.2(e)  also  addresses 
proposed  excess  emissions  offset  plans 
that  rely  on  one  or  more  of  the  Acid 
Rain  compliance  options  authorized 
under  40  CFR  part  72,  subpart  D  (e.g., 
reduced  utilization  and  substitution 
plans).  If  the  designated  representative 
wanted  to  propose  to  offset  excess 
emissions  occurring  during  any  year  by 
relying  on  a  compliance  option 
authorized  under  subpart  D  of  40  CFR 
part  72,  the  excess  emissions  offset  plan 
would  have  to  include  the  appropriate 
standard  form  required  by  40  CFR  part 
72  for  the  compliance  option  chosen.  If 
the  compliance  option  chosen  involved 
multiple  units,  the  plan  would  have  to 
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designate  any  corapensating  or 
substitution  unit,  and  a  schedule  for 
achieving  the  required  offsets  in 
coordination  with  the  designated  unit. 
For  example,  the  schedule  should 
specify  deadlines  for  reducing  utilization 
oif  the  unit  responsible  for  the  excess 
emissions  and  for  shifting  load  to  a 
compensating  unit.  Finally,  a  certificate 
of  representation  estiiblishing  the 
authority  of  the  designated 
represenlative(s]  with  regard  to  all  the 
units  covered  by  the  muJti-unil  plan 
would  have  to  accompany  the  proposal 
to  ensure  accountability.  The  rule 
specifies  that  any  plan  relying  on  an 
Acid  Rain  compliance  option  of  40  CFR 
part  72.  subpart  D.  would  have  to  result 
in  reductions  equal  to  those  that  would 
be  required  by  a  standard  excess 
emissions  offset  plan  providing  for 
allowance  deductions  directly  from  the 
Allowance  Tracking  System  account  for 
the  affected  unit  responsible  for  the 
excess  emissions. 

Section  77.2|e)  also  proposes  that,  if 
the  designated  representative  seeks  to 
offset  excess  emissions  by  installing  a 
technological  means  of  pollution  control 
the  excess  emissions  offset  plan  would 
have  to  specify  increments  of  progress 
for  installiog  and  commencing  (^eration 
of  the  equipment,  and  include  a  showing 
of  technological  adequacy.  This  would 
be  essential  information  for  a  source  to 
be  able  to  demonstrate  that  the  offsets 
would  be  achieved  as  expeditiously  as 
practicable. 

Section  77.2(e]  would  also  require  that 
the  excess  emissions  offset  plan  list  and 
describe  the  provisions  of  the  affected 
unit's  permit  and  approved  compliance 
plan  that  would  be  revised  by  the 
proposed  excess  emissions  offset  plaiL  if 
approved.  In  order  to  determine  the 
merits  of  an  excess  emissions  offset 
plan,  it  is  necessary  that  the 
Administrator  and  other  interested 
persons  be  able  to  understand  where 
and  how  the  permit  and  approved 
compliance  plan  would  be  changed.  This 
information  would  serve  to  ensure  that 
proposed  changes  to  the  permit  and 
compliance  plan  by  the  excess 
emissions  offset  plan  do  not  yield 
unanticipated  results. 

The  rule  would  also  require  that  the 
excess  emissions  offset  plan  include  a 
schedule  for  the  submission  of  progress 
reports.  Quarterly  progress  reports,  due 
in  accordance  with  the  quarterly 
reporting  schedule  of  §  72.401(b).  would 
be  required  from  the  designated 
representative,  beginning  with  the 
calendar  quarter  (April  30  of  each  year) 
following  the  date  on  which  an  excess 
emissions  offset  plan  is  due,  and 
concluding  in  the  quarter  in  which  the 


offsets  are  achieved.  The  Agency 
considered  whether  reporting  should  be 
driven  by  the  increments  but  determined 
that  a  standard  reporting  approach 
would  add  to  ease  of  administration  and 
ensure  consistent  treatment  of  sources. 
These  reports  would  be  required  to 
include  a  description  of  the  work 
accomplished;  a  denx>nslration  that 
interim  milestones  were  achieved;  a 
summary  of  remaining  work  to  be 
performed;  and  proposed  adjustments,  if 
any.  to  the  schedule. 

In  addition,  a  final  report  and 
supporting  documentation  would  be 
required,  to  be  included  in  the  annual 
report  required  by  40  CFR  part  72. 
within  30  days  after  the  end  of  the  year 
during  which  the  offsets  were  achieved 
in  full.  The  final  report  would  include  a 
description  of  the  work  performed  in 
accordance  with  the  excess  emissions 
offset  plan,  the  date  that  the  offsets 
were  achieved,  and  the  number  of  tons 
of  offsets  achieved.  To  ensure  that  each 
designated  representative  submitting  a 
report  under  this  section  is  fully  aware 
of  the  liability  for  false  submissions, 
§  77.2(e)  would  also  require  that  each 
report  be  signed  and  contain  the 
standard  certification  regarding  the  truth 
and  accuracy  of  submittals  that  would 
be  required  under  40  CFR  part  72.  This  is 
necessary  so  the  Agency  can  accept  the 
submission  as  reliable. 

E.  Administrator's  Actions  on  Offset 
Plans 

Section  77.3  specifies  the  procedures 
for  H'A  action  on  proposed  excess 
emissions  offset  plans  and  the  effect  of 
such  plans  and  Administrator  actions. 
Subsections  (a]  through  (c)  would 
require  the  Administrator  to  review 
each  proposed  excess  emissions  offset 
plan  for  administrative  and  substantive 
completeness  and  issue  a  determination 
of  completeness  to  the  affected  source 
within  30  days  of  receipt  similar  to 
proposed  §  72.72.  Thereafter,  the 
Administrator  would  be  required  to  act 
on  a  proposed  excess  emissions  offset 
plan  within  6  months  of  its  receipt.  This 
again  tracks  the  40  CFR  part  72 
procedures.  Subsection  (d)  specifies  the 
steps  the  Administrator  would  take  to 
propose  an  offset  plan. 

Subsections  (e)  through  (h)  would 
provide  an  opportunity  for  public 
comment  on  an  excess  emissions  offset 
plan.  It  is  intended  that  such  public 
comment  opportunity  would  be  afforded 
by  the  Administrator,  following 
procedures  similar  to  those  that  would 
be  required  by  40  CFR  part  7Z  subpart  ]. 
§  72.301  (permit  modification 
procedures),  before  the  Administrator 
would  take  action  on  a  proposed  excess 
emissions  offset  plan.  The  opportunity 


for  public  comment  is  being  proposed 
since  the  excess  emissions  offset  plan 
would,  on  approval,  alter  the 
requirements  applicable  to  an  affected 
source  under  the  approved  operating 
permit  during  the  offset  period,  and 
would  revise  any  inconsistent  permit 
provisions. 

Once  approved,  an  excess  emissions 
offset  plan  would  be  incorporated  into 
the  permit  as  an  administrative 
amendment  under  §  72.303  of  today's 
proposal.  (See,  further  discussion  below 
regarding  §  77.3(1)).  This  is  appropriate 
since  an  opportunity  for  public  review 
and  comment  on  the  proposed  excess 
emissions  offset  plan  would  have 
already  been  afforded  by  the 
Administrator  under  40  CFR  part  77.  It 
would,  therefore,  be  redundant  to  afford 
an  additional  opportunity  for  public 
comment  under  40  CFR  part  72. 
However,  it  is  important  that  interested 
States  and  anyone  who  commented  on 
the  original  permit  receive  notice  of  the 
excess  emissions  offset  plan  as 
approved.  The  administrative 
amendments  procedure  of  40  CFR  part 
72  would  afford  such  notice. 

Subsections  77.3  (i)  throu^  (]) 
describe  how  the  Administrator  could 
approve  the  excess  emissions  offset 
plan  as  submitted,  in  whole  or  in  part 
with  appropriate  revisions,  or 
conditionally  with  expeditious  deadlines 
for  the  conditions  to  be  met  not  later 
than  the  end  of  the  year.  Otherwise,  the 
Administrator  could  disapprove  the 
plan,  and  deduct  allowances  or  issue 
such  order  as  is  necessary  to  achieve 
the  offsets.  In  taking  any  such  action, 
the  Administrator  would  have  to  specify 
an  excess  emissions  offset  period  for 
achieving  the  emissions  reductions  in 
full. 

Section  77.3(k)  would  require  the 
Administrator  to  deduct  allowances,  in 
accordance  with  the  approved  excess 
emissions  offset  plan,  equal  to  the  tons 
of  excess  emissions.  Section  77Jlk) 
restates  the  requirement  in  section 
411(b)  of  the  Act  that  the  allowanoes 
must  be  deducted  in  the  year 
immediately  following  the  year  when 
the  excess  emissions  occurred,  unless 
the  Administrator  approves  a  longer 
offset  period.  Accordingly,  §  77Ji[k] 
would  require  that,  in  the  absence  of  an 
approvable  excess  emissions  offset 
plan,  allowances  be  deducted  from  the 
affected  unit's  Allowance  Tracking 
System  account  beginning  with  the 
unit's  compliance  subaccount.  This 
subaccount  contains  only  those 
allowances  currently  usable  by  the  unit 
(If  allowances  in  the  compliance 
subaccount  are  insufficient,  allowances 
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for  public  comment  is  being  proposed 
since  the  excess  emissions  offset  plan 
would,  on  approval,  alta-  the 
requirements  applicable  to  an  affected 
source  under  the  approved  operating 
permit  during  the  offset  period,  and 
would  revise  any  inconsistent  permit 
provisions. 

Once  approved,  an  excess  emissions 
offset  plan  would  be  incorporated  into 
the  permit  as  an  administrative 
amendment  under  §  72.303  of  today's 
proposal.  (See,  further  discussion  below 
regarding  §  77.3(1)).  This  is  appropriate 
since  an  opportunity  for  public  review 
and  comment  on  the  proposed  excess 
emissions  offset  plan  would  have 
already  been  afforded  by  the 
Administrator  under  40  CFR  part  77.  It 
would,  therefore,  be  redundant  to  afford 
an  additional  opportunity  for  public 
comment  under  40  CFR  part  72. 
However,  it  is  important  that  interested 
States  and  anyone  who  commented  on 
the  original  permit  receive  notice  of  the 
excess  emissions  offset  plan  as 
approved.  The  administrative 
amendments  procedure  of  40  CFR  pari 
72  would  afford  such  notice. 

Subsections  77.3  (i)  through  ()) 
describe  how  the  Administrator  could 
approve  the  excess  emissions  offset 
plan  as  submitted,  in  whole  or  in  part 
with  appropriate  revisioiis,  or 
conditionally  with  expeditious  deadlines 
for  the  conditions  to  be  met  not  later 
than  the  end  of  the  year.  Otherwise,  the 
Administrator  could  disapprove  the 
plan,  and  deduct  allowances  or  issue 
such  order  as  is  necessary  to  achieve 
the  offsets.  In  taking  any  such  action, 
the  Administrator  would  have  to  specify 
an  excess  emissions  offset  period  for 
achieving  the  emissions  reductions  in 
full. 

Section  77.3{k)  would  require  the 
Administrator  to  deduct  allowances,  in 
accordance  with  the  approved  excess 
emissions  offset  plan,  equal  to  the  tons 
of  excess  emissions.  Section  77  J(V) 
restates  the  requirement  in  section 
411(b)  of  the  Act  that  the  allowanoes 
must  be  deducted  in  the  year 
immediately  following  the  year  when 
the  excess  emissions  occurred,  unless 
the  Administrator  approves  a  longer 
offset  period.  Accordingly.  §  77Ji[k] 
would  require  that,  in  the  absence  of  an 
approvable  excess  emissions  offset 
plan,  allowances  be  deducted  from  the 
affected  unit's  Allowance  Tracking 
System  account  beginning  with  the 
unit's  compliance  subaccount.  This 
subaccount  contains  only  those 
allowances  currently  usable  by  the  unit 
(If  allowances  in  the  compliance 
subaccount  are  insufficient,  allowances 


would  be  deducted  from  future  year 
subaccounts.) 

The  rule  would  also  authorize  that 
allowance  deductions  be  spread-out 
over  a  specified  period  greater  than  one 
year.  However,  this  would  require  a 
showing  by  the  affected  source,  to  the 
Administrator's  satisfaction,  that 
deducting  the  entire  amount  of  the 
allowances  required  to  offset  the  excess 
emissions  during  the  following  calendar 
year  would  interfere  with  electric 
reliability.  It  should  be  understood  that 
a  high  hurdle  is  intended  and  that  such  a 
showing  would  be  extremely  difficult  to 
make.  This  is  particularly  so  in  the  case 
of  sulfur  dioxide  since  the  affected 
source  would  have  to  also  demonstrate 
that  allowances  were  not  available  on 
the  market.  The  overriding  concern 
sought  to  be  addressed  by  this  limitation 
is  the  need  to  ensure  expeditious  offsets, 
consistent  with  the  annual  reduction 
program  contemplated  by  the  statute. 
Moreover,  the  Agency  wants  to  avoid 
protracted  remedies  since  they  would 
tend  to  compound  compliance  problems. 

Today's  rule,  however,  proposes  to 
authorize  excess  emissions  offset  plans 
that  rely  on  one  or  more  of  the  Acid 
Rain  compliance  options  specified  in  40 
CFR  part  72,  subpart  D  of  today's 
proposal,  as  a  method  of  freeing-up  or 
generating  the  allowances  that  would  be 
required  to  be  deducted  to  offset  the 
excess.  (See.  §  77.2(e).)  Accordingly, 
pursuant  to  an  approved  excess 
emissions  offset  plan,  the  allowances 
could  be  deducted  from  a  compensating 
or  substitution  unit's  Allowance 
Tracking  System  account. 

Section  77.3(1)  provides  that,  upon  a 
determination  of  completeness,  the 
proposed  excess  emissions  offset  plan 
would  be  binding  on  the  designated 
representative  and  the  owners  and 
operators  of  the  unit(s)  governed  by  the 
plan,  and  would  presumptively  revise 
any  inconsistent  provisions  of  the  permit 
and  approved  compliance  plan  for  the 
affected  source.  The  proposed  offset 
plan  would  remain  in  effect  until  the 
Administrator  acted  on  the  proposal  as 
provided  in  §  77.3(i).  This  approach  is 
proposed  to  be  consistent  with  40  CFR 
part  72  and  to  ensure  expeditious  action 
by  the  source  toward  achieving  the 
offsets  and  that,  at  any  given  time,  there 
is  maximum  possible  certainty  regarding 
what  requirements  apply  to  an  affected 
source.  However,  total  clarity  would  not 
be  achieved  until  the  offset  plan  is 
approved  following  public  comment. 

Following  approval  of  an  excess 
emissions  offset  plan  by  the 
Administrator.  §  77.3(1)  also  provides 
that  the  excess  emissions  offset  plan 
would  be  deemed  to  be  incorporated 
into  the  permit  without  further  review  or 


revision  as  an  administrative 
amendment  under  proposed  §  72.303.  It 
should  be  noted  that,  since  approval  of 
the  excess  emissions  offset  plan  would 
amend  the  permit,  the  Administrator's 
action  on  the  plan  would  be  a  permitting 
decision.  Such  action  would,  thus,  be 
subject  to  the  permit  appeals  provisions 
of  subpart  H  of  40  CFR  part  72  and 
section  307  of  the  Act. 

Subsections  77.3  (m)  and  (n)  provide 
that  it  is  a  violation  of  the  Act  and  this 
part:  For  a  designated  representative  of 
an  affected  unit  with  excess  emissions 
to  fail  to  submit  a  complete  and 
approvable  proposed  excess  emissions 
offset  plan  or  any  progress  reports 
required  by  40  CFR  part  77,  in  a  timely 
manner;  for  a  unit  to  fail  to  comply  with 
the  terms  of  a  proposed  or  approved 
excess  emissions  offset  plan;  or  for 
anyone  subject  to  40  CFR  part  77  to  fail 
to  offset  excess  emissions  as  required 
by  that  part.  Any  such  failure  would  be 
a  separately  enforceable  violation  of  the 
Act.  Additionally.  S  77.3(o)  provides  that 
each  day  of  delay  after  the  60-day 
deadline  for  submitting  excess 
emissions  offset  plans,  or  after  a 
reporting  deadline,  would  be  deemed  a 
separately  enforceable  violation  of  the 
Act.  These  provisions  are  intended  to 
create  certainty  and  to  put  the  regulated 
community  on  notice  of  the  high  price 
that  would  be  paid  by  not  complying 
strictly  with  the  program's  requirements. 

F.  Excess  Emissions  Penalties 

Section  77.4  and  appendix  B  of  today's 
proposal  specify  the  requirements  that 
would  apply  for  the  imposition, 
calculation,  and  payment  of  excess 
emissions  penalties.  Consistent  with 
section  411(a)  of  the  Act,  §  77.4(a)  would 
require  that  the  designated 
representative  of  an  affected  unit  which 
had  excess  emissions  of  sulfur  dioxide 
or  nitrogen  oxides  in  any  calendar  year 
submit  payment  of  the  excess  emissions 
penalty  without  demand.  (The  method 
for  calculating  tonnage  emissions  of 
nitrogen  oxides  will  be  specified  in  40 
CFR  part  76.) 

Section  77.4(a)  also  p/rovides  that  the 
designated  representative  and  the 
owners  and  operators  of  the  affected 
unit  with  excess  emissions  would  be 
held  strictly  liable  for  the  obligation  to 
automatically  pay,  without  delay,  any 
penalty  due  under  this  part. 

The  proposal  restates  the  statutory 
mandate  in  section  411(a)  that  excess 
emissions  penalties  are  due 
automatically  (i.e.,  January  1  of  the  year 
following  any  excess  emissions)  and  are 
subject  to  the  Miscellaneous  Receipts 
Act.  However,  the  rule  proposes  that 
payments  of  excess  emissions  penalties 
owed  would  have  to  be  paid  no  later 


than  the  deadline  for  submitting  the 
excess  emissions  offset  plan.  (i.e..  no 
later  than  60  days  after  the  end  of  the 
calendar  year  in  which  excess  emissions 
occurred  at  an  affected  unit.)  Although 
this  would  extend  the  date  for  payment 
of  the  penalty,  it  would  afford  affected 
sources  a  reasonable  period  of  time  to 
conform  their  allowance  accounts  with 
end-of-year  allowance  purchases,  as  is 
proposed  in  40  CFR  part  73.  "^  (See, 
discussion  below  regarding  the  §  77.3(c) 
interest  obligation.)  Thus,  not  later  than 
the  allowance  transfer  deadline,  an 
affected  unit  with  excess  emissions  (i.e.. 
an  affected  unit  that  was  not  able  to 
conform  its  account  as  of  the  allowance 
transfer  deadline),  would  either  pay  the 
excess  emissions  penalty  plus  interest 
or  be  deemed  out  of  compliance  with  the 
penalty  payment  obligation.  In  this 
regard,  affected  sources  relying  on  the 
allowance  transfer  deadline  would  do  so 
at  their  own  risk.  Thus,  with  regard  to 
penalties  for  excess  emissions,  the 
allowance  transfer  deadline  does  not 
affect  the  underlying  statutory 
obligation  and  provides  only  a 
conditional  reprieve  from  the  absolute 
statutory  obligation  to  pay  excess 
emissions  penalties  automatically.  (In 
the  event  of  over-payment  of  penalties, 
the  over-payment  will  be  reimbursed 
pursuant  to  U.S.  Treasury  procedures.) 

Section  77.4(b)  states  that  the 
designated  representative  responsible 
for  submitting  the  penalty  is  also 
responsible  for  correctly  calculating  that 
penalty.  Affected  sources  would,  thus. 
be  obligated  to  correctly  calculate 
penalties  in  accordance  with  a  proposed 
formula.  Section  77.4(b)(2)  specifies  the 
formula  to  determine  the  excess 
emissions  penalty.  The  formula  specifies 
that  in  October  of  each  year.  EPA  will 
publish  the  adjusted  excess  emissions 
penalty,  based  on  the  excess  emissions 
Consumer  Price  Index  (CPI)  penalty 
adjustment  rate  (EEPAR),  calculated 
pursuant  to  appendix  B  of  this  part,  and 
multiplied  by  the  statutory  base  penalty 
rate  of  $2,000.  The  designated 
representative  would  be  required  to 
multiply  the  adjusted  excess  emissions 
base  penalty  by  the  number  of  tons  of 
excess  emissions  (Q)  to  derive  the 
excess  emissions  penalty  (EEP): 
EEP  =  ((EEPAR  X  $2,000)  xQ).  The 
statutory  base-penalty  CPI  adjustment  is 
mandated  by  section  411(c),  and  ensures 
that  excess  emissions  penalties  remain  a 
strong  disincentive  to  avoided  or 


"'The  rule.  thu».  distinguishes  the  deadline 
when  penalties  are  "due"  and  the  deadhne  when 
"penalties  due"  are  "payable",  to  integrate  the 
automatic  nature  of  the  penalty  obligation  with  the 
proposal  in  40  CFR  part  73  allow  for  the  30-day 
grace  period  for  end-of  year  allowance  transar.tions. 
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delayed  compliance.  In  this  way 
pollution  control  would  remain  a 
cheaper  option  than  noncompliance. 
Consistent  with  the  40  CFR  part  73  CPI 
adjustment  for  allowance  auctions  and 
sales,  and,  as  provided  in  appendix  B, 
EP.A  proposes  to  publish  the  Consumer 
Price  Index  (CPI)  adjusted  excess 
emissions  base  penalty  by  October  15  of 
each  year  of  the  program  (beginning  in 
1995).  This  will  help  ensure  against 
disputes.  EPA  seeks  comment  on  the 
CPI-adjusted  penalty  rate  formula  in 
appendix  B. 
The  CPI  can  also  be  obtained  by: 

1.  Contacting  the  Consumer  Price 
Index  Branch  at  (202)  523-1121:  or 

2.  From  the  following  publications: 

a.  Consumer  Price  Index  Detailed 
Report; 

b.  Monthly  Labor  Review; 

3.  The  publications  listed  in  paragraph 
|b)  are  available  from  the: 

a.  Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  or 

b.  Bureau  of  Labor  Statistics. 
Publication  Sales  Center,  P.O.  Box  2145. 
Chicago,  Illinois  6069a 

Because  the  statute  requires  that 
excess  emissions  penalties  are  due 
automatically  and  payable  without 
demand  immediately  after  the  end  of  the 
previous  calendar  year  (See.  S  77.4(a)}. 
the  rule  also  proposes  that  the  penalty 
include  interest,  accruing  beginning  on 
January  1  of  the  year  following  the  year 
the  excess  emissions  occurred  until  the 
penalty  is  paid.  (See,  §  77.4(c).)  This  is 
consistent  with  other  statutory 
authorities  obligating  the  payment  of 
moneys  to  the  U.S.  Treasury  in 
accordance  with  the  Miscellaneous 
Receipts  Act.  (See.  e.g.,  28  U.S.C.  1961.) 
In  addition,  an  interest  requirement 
would  encourage  compliance  with  the 
automatic  nature  of  the  penalty 
obligation,  and  be  a  clear  disincentive 
for  delays.  The  interest  adjustment  is  in 
addition  to  the  annual  consumer  price 
index  adjustment  to  the  statutory  base 
p«!nalty  required  by  the  statute  and  to 
any  other  penalty  liability  an  affected 
source  might  incur  for  violations  of  the 
.■\rt. 

The  Agency  is  proposing  that  interest 
on  the  excess  emissions  penalties 
accrue  beginning  January  1  of  the 
calendar  year  following  the  year  to 
which  the  penalties  apply  for  the 
following  reason.  Despite  the  proposal 
of  a  30-day  period  for  completion  of 
prior  year  allowance  transfers,  the 
penalty  is  accrued  for  the  calendar  year 
i-nding  December  31.  If  a  source  is  able 
to  obtain  allowances  in  January  to  cover 
excess  emissions  from  the  prior  year, 
then  no  pemilty.  and  thus  no  interest 


will  accrue.  However,  if  the  source  is 
unable  to  purchase  such  allowances  in 
January,  the  penalty  for  the  prior  year 
should  become  due  January  1.  and  thus 
failure  to  pay  such  penalty  on  that  date 
should  result  in  interest  being  assessed 
from  that  point  on.  In  other  words,  the 
proposed  30-day  compliance  transfer 
deadline  would  not  change  the  statutory 
obligation  to  comply  for  the  "calendar 
year",  rather,  any  allowances  obtained 
by  a  source  before  the  compliance 
transfer  deadline  will  be  deemed  to 
have  been  held  by  the  source  for  the 
previous  "calendar  year".  Thus  a  source 
that  has  excess  emissions  in  the  prior 
calendar  year,  and  makes  no  effort  to 
purchase  allowances  to  cover  those 
emissions  in  January  would  not  escape 
30-days  of  interest  accrued. 

Alternatively,  the  interest  on  excess 
emission  penalties  could  accrue 
beginning  at  the  allowance  transfer 
deadline.  EPA  solicits  comment  on  its 
proposal  to  assess  interest  on  excess 
emission  penalties  beginning  January  1. 

Section  77.4(c)(1)  proposes  that  the 
interest  rate  be  calculated  based  on  the 
coupon  issue  yield  equivalent  of  the  52- 
week  U.S.  Treasury  bills  average 
accepted  auction  price  as  determined  by 
the  Secretary  of  the  Treasury,  since  this 
is  a  good  indicator  of  the  economic 
benefit  a  source  might  derive  from 
delaying  payment  of  the  penalty. 

Section  77.4(c){2)  provides  the  fomnila 
for  determining  the  total  penalty,  with 
accrued  interest  (EEP,).  The  formula 
specifies  that  the  EEP,  is  equal  to  the 
excess  emissions  penalty  "(KtP)".  as 
calculated  pursuant  to  §  77.4(b)(2) 
(discussed  above),  multiplied  by  the  sum 
of  the  interest  rate  "(i)"  .  as  calculated 
pursuant  to  §  77.4(c)(1),  plus  one  (1). 
Therefore,  the  formula  to  derive  the  total 
penalty  with  accrued  interest.  (EEP,).  is: 
EEPi  =  EEPx(l  -t-  i)". 

Section  77.4(d)  would  require  that  any 
penalty  be  due  and  payable 
automatically  without  demand,  and 
specifies  how  penalty  payments  would 
have  to  be  made.  The  rule  also  provides, 
consistent  with  section  411,  that 
penalties  are  required  to  be  submitted  to 
the  Administrator  payable  to  the  "U.S. 
Treasury",  subject  to  the  Miscellaneous 
Receipts  Act.  Payments  of  penalties  less 
than  $25,000  would  have  to  be  by 
ca.shier's  or  certified  check,  made 
payable  to  the  "U.S.  Treasurer",  and 
sent  to  the  appropriate  lock  box  for  the 
EPA  Regional  Office  for  the  State  where 
the  affected  unit  is  located.  The  amount 
of  interest  on  such  penalties  would  be 
calculated  based  on  the  month  the  check 
is  received  at  the  lock  box.  The  Agf-ncy 
is  currently  considering  whether  to 
require  that  the  penalty  payment  be  sent 


to  a  central  lock  box,  with  copies  of  the 
submission  sent  to  the  Regions.  This  will 
be  clarified  in  the  final  rule,  with  lock 
box  addresses  to  be  specified  in 
appendix  C  to  40  CFR  part  77.  Payments 
of  penalties  of  $25,000  or  more  would 
have  to  be  made  by  wire  transfer  to  the    ^ 
"U.S.  Treasury"  at  the  Federal  Reserve 
Bank  of  New  York.  This  is  a  standard 
procedure  which  banks  are  familiar  with 
for  paying  obligations  owing  to  the  U.S. 
Government.  A  written  confirmation  of 
payment  would  be  required  to  be  sent  to 
EPA.  The  amount  of  interest  on 
penalties  of  $25,000  or  more  would  be 
based  on  the  month  the  check  is 
received  by  the  U.S.  Treasury.  Any 
affected  source  failing  to  pay  the 
penalty  in  this  manner  would  do  so  at 
its  own  risk. 

Section  77.4(e)  provides  that  it  would 
be  a  violation  of  the  Act  for  the 
designated  representative  of  an  affected 
unit,  liable  for  penalty  payments  under 
this  part,  to  fail  to  correctly  determine 
the  penalty  amount,  or  to  pay  the 
penalty,  as  required  by  this  part.  Section 
77.4(f)  provides  that  any  such  failure 
would  be  deemed  a  separately 
enforceable  violation  of  the  Act  as 
would  be  any  other  failure  to  comply 
with  the  requirements  of  40  CFR  part  77. 

Section  77.4(g)  restates  the  savings 
clause  of  section  411(e),  providing  that 
any  excess  emissions  penalty  due  under 
40  CFR  part  77  would  not  affect  the 
liability  of  the  affected  unit's  designated 
representative,  owners,  and  operators 
for  any  additional  fine,  penalty  or 
assessment  for  the  same  violation 
authorized  under  any  other  section  of 
the  Act. 

Section  77.4(h)  provides  that  the 
obligation  to  pay  such  penalties  is 
subject  to  the  limitation  in  section  411 
concerning  orders  issued  under  section 
110(f)  of  the  Act.  However,  only  orders 
issued  during  the  year  in  which  the 
excess  emissions  occurred  would  be 
excused. 
G.  Other 

Section  77.5  specifies  other  relevant 
requirements  for  today's  proposal, 
including  the  addresses  for  submissions, 
reservations  of  Federal  and  State 
authorities,  signatory  requirements, 
recordkeeping,  availability  of 
information,  and  computation  of  time. 
These  proposed  requirements  are 
consistent  with  those  included  in  part  72 
of  today's  proposal.  The  reader  is 
referred  to  the  part  72  preamble  of 
today's  proposal  for  a  discussion  of 
these  proposed  requirements. 


December  3.  1991  /  Proposed  Rules 


•  source  it 
lowances  in 
?  prior  year 
y  1.  and  thus 
on  that  date 
ing  assessed 
■  words,  the 
ce  transfer 
;  the  statutory 
e  "calendar 
ces  obtained 
ipliance 
eemed  to 
roe  for  the 
Thus  a  source 
in  the  prior 
no  effort  to 
ver  those 
d  not  escape 
1. 

st  on  excess 
ccrue 
;  transfer 
iment  on  its 
;  on  excess 
ing  January  1. 
ses  that  the 
based  on  the 
lent  of  the  52- 
verage 

determined  by 
ury,  since  this 
jcorvomic 
ive  from 
enalty. 

les  the  formula 
enalty,  with 
le  formula 
qual  to  the 
"(EEPr.  as 
7.4{bM2) 
lied  by  the  sum 
ts  calculated 
us  one  (1). 
derive  the  total 
rest.  (EEP,),  is: 

jquire  that  any 
lie 

nand,  and 
ments  would 
I  also  provides, 
1,  that 

3e  submitted  to 
B  to  the  "U.S. 
Miscellaneous 
f  penalties  less 
o  be  by 
k,  made 
surer",  and 
ck  box  for  the 
he  State  where 
d.  The  amoiml 
ies  would  be 
lonth  the  check 
K.  The  Agf'ncy 
.hether  to 
aym«nt  be  senl 


to  a  central  lock  box,  with  copies  of  the 
submission  sent  to  the  Regions.  This  will 
be  clarified  in  the  final  role,  with  lock 
box  addresses  to  be  specified  in 
appendix  C  to  40  CFR  part  77.  Payments 
of  penalties  of  $25,000  or  more  would 
have  to  be  made  by  wire  transfer  to  the    ^ 
"U.S.  Treasury"  at  the  Federal  Reserve 
Bank  of  New  York.  This  is  a  standard 
procedure  which  banks  are  familiar  with 
for  paying  obligations  owing  to  the  U.S. 
Government.  A  written  confirmation  of 
payment  would  be  required  to  be  sent  to 
EPA.  The  amount  of  interest  on 
penalties  of  $25,000  or  more  wouW  be 
based  on  the  month  the  check  is 
received  by  the  U.S.  Treasury.  Any 
affected  source  failing  to  pay  the 
penalty  in  this  manner  would  do  so  at 
its  own  ri.sk. 

Section  77.4(e)  provides  thai  it  would 
be  a  violation  of  the  Act  for  the 
designated  representative  of  an  affected 
unit,  liable  for  penalty  payments  under 
this  part,  to  fail  to  correctly  determine 
the  penalty  amount,  or  to  pay  the 
penalty,  as  required  by  this  part.  Section 
77.4(f)  provides  that  any  such  failure 
would  be  deemed  a  separately 
enforceable  violation  of  the  Act  as 
would  be  any  other  failure  to  comply 
with  the  requirements  of  40  CFR  part  77. 

Section  77.4(g)  restates  the  savings 
clause  of  section  411(e),  providing  that 
any  excess  emissions  penalty  due  under 
40  CFR  part  77  would  not  affect  the 
liability  of  the  affected  units  designated 
representative,  owners,  and  operators 
for  any  additional  fine,  penalty  or 
assessment  for  the  same  violation 
authorized  under  any  other  section  of 
the  Act. 

Section  77.4(h)  provides  that  the 
obligation  to  pay  such  penalties  is 
subject  to  the  limitation  in  section  411 
concerning  orders  issued  under  section 
110(f)  of  the  Act.  However,  only  ordnrs 
issued  during  the  year  in  which  the 
excess  emissions  occurred  would  be 
excused. 
G.  Other 

Section  77.5  specifies  other  relevant 
requirements  for  today's  proposal, 
including  the  addresses  for  submissions, 
reservations  of  Federal  and  State 
authorities,  signatory  requirements, 
recordkeeping,  availability  of 
information,  and  compulation  of  time. 
These  proposed  requirements  are 
consistent  with  those  included  in  part  72 
of  today's  proposal.  The  reader  is 
referred  to  the  part  72  preamble  of 
today's  proposal  for  a  discussion  of 
these  proposed  requirements. 


VIII.  Impact  Analyses 
A.  Executive  Order  J2291 

Under  Executive  Order  12291,  the 
Administrator  must  judge  whether  a 
regulation  is  "major"  and  ther»fore 
subject  to  the  requirement  to  conduct  a 
Regulatory  Impact  Analysis  (RIA).  This 
proposed  rule  package  is  "major  "  as 
defined  in  1(b)  of  E.0. 12291  because  the 
annual  effect  on  the  economy  will  be 
greater  than  $100  million.  While  the 
annual  effect  on  the  economy  will  be 
greater  than  $100  million.  EP.A  does  not 
anticipate  major  increases  in  prices, 
costs,  or  other  significant  adverse 
effects  on  competition,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  United  States  enterprises  to 
compete  with  foreign  enterprises  in 
domestic  or  foreign  markets  due  to  the 
proposed  regulations. 

Title  IV,  on  its  own  without  any 
implementing  regulations,  mandates 
extensive  emission  reductions  and 
imposes  continuous  emission  monitoring 
requirements  on  all  sources.  The 
reductions  basically  impose  a  reduction 
in  emissions  equal  to  the  limit  of 
allocated  "basic"  allowances.  Such  a 
program  costs  much  more  than  the 
program  assuming  the  allowance  trading 
program.  whicJi  provides  for  flexible, 
cost-effective  compliance,  the  permits 
program,  which  provides  for  special 
compliance  options  such  as  the  Phase  I 
technology  reserve  program,  and  the 
monitoring  program,  which  allows 
sources  to  implement  alternative 
monitoring  systems  if  they  are 
demonstrated  to  match  or  exceed  CEM 
systems. 

A  high  base  case  and  a  low  base  case 
scenario  were  used  in  the  analysis. 
These  two  cases  were  used  by  EPA  to 
estimate  the  impacts  of  the  legislation 
during  the  debate  in  Congress. 

EPA's  RIA  evaluates  the  effects  of  a 
set  of  three  regulations  termed  the 
"implementation  regulations."  These 
regulations  are:  Permit  regulation:  the 
Allowance  System  regulation,  including 
tracking,  transfers,  auctions  and  sales, 
and  conservation  and  renewable  energy: 
and  the  continuous  emissions 
monitoring  regulation. 
Collectively,  this  set  of  implementation 
regulations  establishes  and  implements 
the  core  of  the  acid  rain  program.  NO, 
control  costs  were  not  included  in  this 
analysis. 

EPA  estimated  the  costs  of  achieving 
the  reductions  in  SO?  emissions  under 
the  statute  and  the  implementation 
regulations  for  the  time  period  from  1993 
through  2010.  While  the  total  costs  will 
be  much  lower  in  Phase  I  than  Phase  II, 
this  analysis  annualized  the  costs  over 
the  entire  18-year  period.  The  statute 


without  the  implementation  regulations 
(absent  regulations  case)  imposes 
substantial  costs,  with  the  total 
annualized  costs  ranging  from  $1.6  to 
$2.5  billion  per  year.  The  costs  of  the 
implementation  regulations  (regulatory- 
case),  with  total  annualized  costs 
ranging  from  $0.9  to  $1.5  billion,  are 
substantially  less  than  the  costs  of  the 
statute  absent  the  implementation 
regulations.  Thus,  to  achieve  the 
mandated  SOi  emission  reductions,  the 
implementation  regulations  result  in 
annual  cost  savings  of  between  S0.7  and 
$1  billion  compared  to  the  statute  absent 
the  regulations. 

While  these  costs  are  large  in 
absolute  terms,  they  are  relatively  small 
compared  to  the  $200  billion  average 
annual  costs  of  generating  electricity. 
The  annualized  costs  of  the 
implementation  regulations  are 
estimated  to  increase  the  annual  costs 
of  generating  electricity  by  0.5  to  1.2 
percent. 

For  permitting  under  the  regulatory 
case,  program  participants  will  incur 
administrative  costs  to  obtain  permits. 
The  administrative  cost  for  affected 
sources  to  obtain  permits  is  estimated  to 
be  $0.5  million  per  year  for  Phase  I 
(1995-1999)  and  $5.4  million  per  year  for 
Phase  II  (2000-2010).  Under  the  absent 
regulations  case,  no  permitting  would 
take  place,  so  there  would  be  no  costs 
associated  with  permits. 

In  the  regulatory  case.  EPA  estimates 
that  the  total  impact  for  participants  in 
the  allowance  trading  market  will  range 
between  $15  and  $30  million  per  year. 
This  estimate  includes  market 
evaluation  and  transactions  costs.  These 
costs  are  based  on  the  assumption  that 
transactions  costs  will  average  1.5 
percent  of  the  value  of  trades,  which  is 
assumed  to  range  between  $1  and  $2 
billion  annually.  In  the  absent 
regulations  case,  no  trading  would 
occur,  so  there  would  be  no  transaction 
costs  in  that  case. 

Although  the  auction  and  direct  sale 
regulations  are  not  included  in  this 
rulemaking,  the  costs  are  presented  here 
for  completeness.  The  total  estimated 
annual  costs  to  auction  participants  are 
minor,  ranging  from  $13,600  to  $81,300. 
The  estimated  total  costs  for  direct  sale 
applicants  is  $13,500  over  2  years. 
Assuming  all  IPP  guarantee  applications 
occur  in  the  first  year,  the  total  cost  to 
IPP  guarantee  applicants  is  estimated  to 
be  $225,000. 

The  conservation  and  renewable 
energy  reserve  is  an  optional  program 
intended  to  provide  additional  incentive 
for  utilities  to  conduct  conservation 
programs.  Affected  sources  that  choose 
to  participate  in  this  program  are  likely 
to  do  so  because  it  is  economically 


beneficial.  Under  the  regulatory  case, 
the  cost  to  affected  sources  that  choose 
to  participate  associated  with  obtaining 
allowances  from  the  conser\ation  and 
renewable  energy  reser\e  is  estimated 
to  be  $100,000  to  $200,000  per  year. 
These  costs  include  the  burden  to 
assemble  and  submit  an  application  to 
EPA  each  year  in  order  to  receive 
allowances  from  the  reser\e.  Under  the 
absent  regulations  case,  no  conservation 
and  renewable  energy  reserve  would  be 
established. 

For  monitoring,  the  costs  to  the 
regulated  community  under  the  absent 
regulations  case  include  costs 
associated  with  the  installation  and 
maintenance  of  continuous  emissions 
monitors  (CEMs).  continuous  opacity 
monitors  (COMs),  and  fiow  monitoring 
systems,  if  they  do  not  already  have  one 
in  place.  No  alternative  monitoring 
methods  would  be  allowed  and  no  data 
reporting  costs  would  be  incurred.  In 
this  case  the  estimated  cost  to  the 
regulated  community  is  $173  million 
annually. 

The  analysis  considered  five 
monitoring  options  under  the  regulatory 
case.  All  five  options  include  operation 
and  maintenance  requirements.  Option  1 
presents  the  most  stringent  regulatory 
case  and  has  an  estimated  annualized 
cost  to  electric  utilities  of  $225  million 
dollars.  Option  2  permits  the  use  of 
alternative  monitoring  methods  and  is 
estimated  to  cost  $209  million  annually. 
Option  3  exempts  retiring  plants  from  all 
monitoring  requirements  and  has  an 
estimated  annualized  cost  of  $220 
million.  Option  4  requires  the  use  of 
standardized  data  reporting  and 
recordkeeping  requirements  and  is 
estimated  to  cost  $221  million  annually. 
Finally,  EPA's  proposed  option.  Option  5 
combines  all  of  the  other  regulatory 
options  and  has  an  estimated 
annualized  cost  of  $203  million. 

In  both  the  absent  regulation  and 
regulatory  cases  the  will  yield 
environmental  benefits  due  to  the  10 
million  ton  reduction  in  SOi  below  1980 
levels.  The  reductions  will  result  in  less 
acid  rain  and  sulfate  ex[>osure.  and 
better  visibility  and  local  air  quality. 
The  implementation  regulations  are 
expected  to  generate  additional  long  run 
benefits  by  creating  incentives  for  the 
development  of  improved  pollution 
control  technology. 

The  analysis  is  contained  in  the 
Regulatory  Impact  Analysis  (RIA)  of  the 
Proposed  Acid  Rain  Regulations.  |tme 
1991.  EPA.  Office  of  Atmospheric  and 
Indoor  Air  Programs. 

This  proposed  rule  and  RIA  were 
submitted  to  the  Office  of  Management 


63098 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


and  Budget  (OMB)  for  review  prior  to 
publication  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities.'" 

For  the  purposes  of  this  analysis.  EPA 
used  the  Small  Business  Administration 
defmition  that  a  small  electric  power 
utility  is  one  that  generates  a  total  of 
less  than  4  billion  kilowatt-hours  per 
year.  Not  all  small  utilities  are  affected 
by  the  acid  rain  Title  of  the  Act.  Utilities 
will  be  unaffected  if  all  of  their  units 
are:  (1)  Exempt  {e.g..  units  use  non-fossil 
sources  of  energy  or  simple  gas 
turbines),  or  (2)  below  statutory 
minimums  for  electric  generating 
capacity  (e.g..  generate  less  than  25 
megawatts). 

To  examine  the  effects  on  small 
entities.  EPA  constructed  six  model 
small  utilities  of  varying  fuel  type  and 
size  to  represent  most  of  the  small  utiHty 
population.  Costs  of  SO>  reductions  are 
the  incremental  costs  of  acid  rain 
controls,  relative  to  the  pre-Statute  case, 
under  the  absent  regulations  and 
regulatory  cases.  The  implementation 
regulations  lead  to  cost  savings  (or  no 
change)  relative  to  the  absent 
regulations  case  for  each  model  utility. 
However,  even  after  the  reductions  in 
cost  provided  by  the  implementation 
regulations,  the  impacts  on  some  small 
coal-  and  oil-fired  utilities  are  still 
significant.  In  the  worst  case,  the 
regulatory  cost  to  these  utilities  could 
represent  between  6  to  7  percent  of  the 
average  value  of  electricity  produced  in 
the  year  2000.  About  36,  or  one-third,  of 
the  105  affected  small  utilities  could  face 
impacts  of  up  to  this  magnitude.  The 
other  two-thirds  have  regulatory 
impacts  that  are  comparable  to  or  les.s 
than  the  impacts  on  all  utilities  as  a 
group. 

EPA's  analysis  concludes  that 
virtually  all  of  the  impacts  on  small 
entities  are  caused  by  statutory 
provisions  of  the  Act.  Although  EPA  is 
considering  regulations  that  are 
intended  to  mitigate  some  of  the  burden 
on  small  businesses,  the  statutory 
provisions  restrict  the  amount  of  relief 
that  can  be  given.  The  implementation 
regulations  are  likely  to  result  in 
substantial  reductions  in  the  costs 
imposed  by  the  statute  on  small  entities. 
As  a  percentage  of  the  costs  under  the 
absent  regulations  case,  the  savings 
provided  by  the  regulations  may  be 
similar  to  the  savings  for  larger  utilities. 
Therefore,  by  implementing  these 
regulations,  EPA  has  provided  all  the 


relief  available  under  the  statute  to  help 
the  most  affected  small  utilities.  Based 
on  this  analysis  and  pursuant  to  the 
provisions  of  5  U.S.C.  605(b).  I  hereby 
certify  that  this  attached  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1584)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (PM-223Y);  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

The  total  public  reporting  burden  for 
these  regulations  is  estimated  to  range 
between  66,000  and  73.000  hours  in  1993: 
33.000  and  40.000  hours  in  1994:  and 
32,000  and  40,000  hours  in  the  first  five 
months  of  1995.  In  order  to  obtain  a 
permit,  the  public  reporting  burden  to 
develop  a  permit  application  and 
compliance  plan  including  certification 
of  a  designated  representative  is 
estimated  to  average  a  total  of  370  hours 
per  application.  For  tracking  and 
transferring  allowances,  the  public 
reporting  burden  to  complete  and  submit 
an  allowance  tracking  system  new 
account  form  (if  necessary)  and  an 
allowance  transfer  form  is  estimated  to 
average  30  hours  and  1  hour 
respectively.  The  burden  for  assembling 
and  submitting  an  application  to  obtain 
allowances  from  the  conservation  and 
renewable  energy  reserve  is  estimated 
to  average  80  hours  per  application. 
Finally,  to  meet  the  emissions 
monitoring  requirements,  the  public 
reporting  burden  is  estimated  to  average 
40  hours  per  report  per  plant  for 
preparing  and  submitting  quarterly 
emissions  data  reports,  and  15  hours  per 
plant  for  submitting  a  one  time 
monitoring  plan.  These  burden  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  collection  of 
information. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch:  U.S. 
Environmental  Protection  Agency:  401  M 
St..  SW.  (PM-223Y):  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  726  Jackson 


Place  NW.,  Washington.  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

IX.  Supporting  Information 

List  of  Subjects  in  40  CFR  Parts  72. 73, 
75,  and  77 

Air  pollution  control.  Electric  utilities. 
Sulfur  dioxide.  Nitrogen  oxides. 
Continuous  Emissions  Monitors, 
Permits,  Compliance  Plans,  Reporting 
and  recordkeeping  requirements. 

Dated;  October  29, 1991. 
William  K.  ReUly. 

Administrator.  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble,  parts  72,  75,  and  77  are 
proposed  to  be  added  and  part  73, 
proposed  at  56  FR  23744  (May  23, 1991), 
is  proposed  to  be  amended  by 
redesignating  subpart  D  as  subpart  E 
and  adding  subparts  A-D  and  subpart  F 
to  chapter  I  of  title  40  of  the  CFR  to  read 
as  follows: 

(Note:  References  to  parts  not  included  in 
this  document  will  be  published  in  the 
Federal  Register  at  a  future  date.) 

PART  72-PERMrrS  REGULATION 

Subpart  A— Add  Rain  Permit  Program 
General  Proviaiona 

72.1  Purpose  and  scope. 

72.2  Definitions. 

72.3  Measurements,  abbreviations,  and 
acronyms. 

72.4  Addresses  for  submissions. 

72.5  Federal  authority. 

72.6  State  authority. 

72.7  Applicability. 

72.8  Prohibitions. 

72.9  Signatory  requirements. 

72.10  Recordkeeping. 

72.11  Availability  of  information. 

72.12  Computation  of  time. 

72.13  False  certifications. 

Subpart  B— Designated  Representative- 
Certification  Procedure 

72.20  Certificate  of  representation. 

72.21  Duties  of  the  designated 
representative. 

72.22  Changing  the  designated 
representative. 

■  72.23    Objections. 

72.24  Change  owners  and  operators. 

72.25  Designated  representative 
identification  number. 

Subpart  C— Acid  Rain  Permit  Applications 
and  Compliance  Plana 

72.30  Requirement  to  apply. 

72.31  Information  requirements  for  acid  rain 
permit  applications. 
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Place  NW..  Washington.  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

IX.  Supporting  Information 

List  of  Subjects  in  40  CFR  Parts  72. 73, 
75,  and  77 

Air  pollution  control.  Electric  utilities. 
Sulfur  dioxide.  Nitrogen  oxides. 
Continuous  Emissions  Monitors, 
Permits,  Compliance  Plans,  Reporting 
and  recordkeeping  requirements. 

Dated;  October  29. 1991. 
WiUiam  K.  Reilly. 

Administrator.  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble,  parts  72,  75,  and  77  are 
proposed  to  be  added  and  part  73. 
proposed  at  56  FR  23744  (May  23. 1991). 
is  proposed  to  be  amended  by 
redesignating  subpart  D  as  subpart  E 
and  adding  subparts  A-D  and  subpart  F 
to  chapter  1  of  title  40  of  the  CFR  to  read 
as  follows: 

(Note:  References  to  parts  not  included  in 
this  document  will  be  published  in  the 
Federal  Register  at  a  future  date  | 

PART  72-PERMrrS  REGULATION 

Subpart  A— AcM  Rain  Permit  Program 
General  Provision* 

Sec. 

72.1  Purpose  and  scope. 

72.2  Definitions. 

72.3  Measurements,  abbreviations,  and 
acronyms. 

72.4  Addresses  for  submissions. 

72.5  Federal  authority. 

72.6  State  authority. 

72.7  Applicability. 

72.8  Prohibitions. 

72.9  Signatory  requirements. 

72.10  Recordkeeping. 

72.11  Availability  of  information. 

72.12  Computation  of  time. 
721 3  False  certifications. 

Subpart  B— Designated  Representative- 
Certification  Procedure 

72.20  Certificate  of  representation. 

72.21  Duties  of  the  designated 
representative. 

72.22  Changing  the  designated 
representative. 

72.23  Objections. 

72.24  Change  owners  and  operators. 

72.25  Designated  representative 
identification  number. 

Subpart  C— Add  Rain  Permit  Applications 
and  Compliance  Plans 

72.30  Requirement  to  apply. 

72.31  Information  requirements  for  acid  rain 
permit  applications. 


72.32  Acid  rain  compliance  pUn 
requirements. 

72.33  Binding  effect  of  acid  rain  program 
permit  applications  and  proposed 
compliance  plans. 

Sut>part  D— Acid  Rain  Contpliance  Options 

72.40  General. 

72.41  Phase  I  substitution  plans. 

72.42  Phase  I  extension  plans. 

72.43  Phase  !  reduced  utilization  plans. 

72.44  Phase  II  repowering  extensions. 

72.45  New  unit  plans. 

72.46  Phase  I  or  phase  II  nitrogen  oxides 
emissions  averaging  plans. 

72.47  Phase  I  or  phase  II  nitrogen  oxides 
alternative  emissions  limitations  plans. 

72.48  Phase  I  nitrogen  oxides  compliance 
deadline  extension  plans. 

72.49  Phase  I  or  phase  II  opt-in  plans. 

72.50  Phase  I  or  phase  II  common-stack 
plans. 

Subpart  E— Acid  Rain  Permit  Contents 

72.51  Ci-neraL 

72.52  Compliance  plan. 

72.53  Permit  application  shield  and  permit 
shield. 

72.54  Prohibitions  and  standard  conditions. 

Subpart  F— Acid  Rain  Ptiase  I 
Implementation 

72.60  Deadlines  for  submitting  phase  1 
permit  applications. 

72.61  Administrator's  action  on  phase  I 
permit  appHcatiuns  and  compliance 
plans. 

Subpart  G — Federal  Acid  Rain  Permit 
Issuance  Procedures 

72.70  General. 

72.71  Acid  rain  permit  program  forms. 

72.72  Completeness. 

72.73  Proposed  permit. 

72.74  Permit  administrative  record. 

72.75  Statement  of  basis. 

72.76  Opportunities  for  public  conuxient  on 
proposed  permits. 

72.77  Public  comments. 

72.78  Opportunity  for  public  hearing. 

72.79  Response  to  comments. 

72.80  Issuance  and  effective  date  of  acid 
rain  permits. 

72.81  Permit  renewals. 

Subpart  H — Federal  Appeal  Procedures  for 
Acid  Rain  Permrts 

72.90  General. 

72.91  Petition  for  review  and  request  for 
evidentiary  hearing. 

72.92  Filing  and  submission  of  documents. 

72.93  Limitation  on  submitting  new 
evidence  and  raising  new  issues. 

72.94  Decision  on  petition  for  review. 

72.95  Stays  of  contested  acid  rain 
requirements  pending  appeal. 

72.96  Consolidation  and  severance  of 
appeals  proceedings. 

72.97  Notice  of  the  grant  of  petition  for 
review. 

72.98  Ex  parte  communications  during 
pending  of  a  hearing. 

72.99  Interveners. 

72.100  Standard  of  review. 

72.101  Scheduling  orders  and  pre-heuring 
conferences. 

72.102  Evidentiary  hearing  procedure. 


Sec 

72.103  Motions  in  evidentiary  hearings. 

72.104  Record  of  appeal  proceeding. 

72.105  Proposed  findings  and  conclusions 
and  supporting  brief. 

72.106  Proposed  decision. 

72.107  Interlocutory  appeal. 

72.108  Appeal  of  proposed  decisions  to  the 
administrator. 

Subpart  I — Acid  Rain  Phase  It 
Implementation 

72.200  Relationship  to  title  V  operating 
permit  program. 

72.201  Approval  of  state  programs — general. 

72.202  State  permit  program  approval 
criteria. 

72.203  Submission  by  affected  sources  of 
permit  applications  and  compliance 
plans  for  phase  U. 

72.204  State  issuance  of  phase  II  permits. 

72.205  Federal  issuance  of  phase  II  permits. 

Subpart  J — Permit  Revisions 

72.300  General. 

72.301  Permit  modifications. 

72.302  Fast-track  oxKlifications. 

72.303  Administrative  permit  amendment. 

72.304  Automatic  permit  amendment 

72.305  Excess  emissions  offset  plans. 

72.306  Permit  reopenings. 

Subpart  K— Compliance  Certification 

72.400  General. 

72.401  Quarterly  reports. 

72.402  Annual  reports. 

72.403  Other. 

72.404  Certification  statement. 

72.405  CompHance  option  certifications. 

72.406  Demonstration  of  compliance  with 
substantive  requirements  of  compliance 
plans. 

72.407  Submission  of  documents. 

72.408  Excess  emissions. 

72.409  Accounting  for  phase  I  shifts  in 
utilization. 

Subpart  L    Ptuae  I  Extension  Earty 
Ranking  Procedures 

72.500  General. 

72.501  Early  ranking  procedure. 
Appendix  A  to  Part  72 — Existing  Phase  I 

Affected  Units 
Appendix  B  to  Part  72 — Existing  Phase  U 

Affected  Units 
.Appendix  C  to  Part  72 — Acid  Rain  Permit 

Program  Forms 
Authority:  42  U.S.C.  7851. 

Subpart  A— Acid  Rain  Peimrt  Program 
Gefieral  Provisions 

§  72.1    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  the  operating  permit 
program  requirements  for  affected 
sources  under  the  Acid  Rain  program, 
pursuant  to  section  408  of  title  IV  of  the 
Clean  Air  Act,  42  U.S.C.  7401,  et  seq.  as 
amended  by  Public  Law  101-549 
(November  15, 1990)  (the  Act). 

(b)  Scope.  The  regulations  under  this 
part  set  forth  requirements  for  obtaining 
three  types  of  Acid  Rain  permits,  during 
Phases  I  and  11,  for  which  an  applicable 
source  may  apply:  Add  Rain  permits 


issued  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
during  Phase  I:  the  Acid  Rain  portion  of 
a  40  CFR  part  70  permit  issued  by  a 
State  or  local  permitting  authority 
during  Phase  U:  and  the  Acid  Rain 
portion  of  a  40  CFT.  part  71  permit  issued 
by  EPA  when  it  is  the  permitting 
authority  during  Phase  II,  as  a  result  of  a 
State  not  receiving  approval  of  a 
permitting  program  under  40  CFR  part 
70,  or  the  permitting  authority  not 
adequately  administering  or  enforcing  a 
40  CFR  part  70  program. 
These  regulations  include  requirements 
for  the  processing  of  Acid  Rain  permit 
applications  and  compliance  plans: 
certifying  designated  representatives; 
issuing  and  revising  Acid  Rain  permits; 
appealing  permits:  and  certifjing 
compliance  with  the  Actd  Rain  permit. 
The  requirements  of  this  part  and  40 
CFR  parts  73-78  apply  to  affected 
sources  under  the  Acid  Rain  program  in 
the  forty-eight  contiguous  States  and  the 
District  of  Columbia. 

(c)  State  and  Local  Permit  Programs. 
Certain  requirements  set  forth  in  this 
part  and  40  CFR  parts  73-78.  as  noted 
herein,  shall  be  applicable  to  the 
permitting  of  affected  sources  during 
Phase  II  of  the  Acid  Rain  program  under 
State  and  local  operating  permit 
programs  approved  pursuant  to  40  CFR 
part  70,  or  under  permitting  by  EPA 
pursuant  to  40  CFIl  part  71  in  the 
absence  of  an  approved  State  permit 
program  under  40  CFR  part  70.  The  Acid 
Rain  permit  requirements  of  this  part 
supplement  and  in  some  cases  modify 
the  40  CFR  part  70  requirements  for 
approving  and  implementing  State 
operating  permit  programs  pursuant  to 
title  V  of  the  Act,  and  for  Federal 
permits  under  40  CFR  part  71.  as  they 
apply  to  affected  sources  under  the  Acid 
Rain  program. 

(d)  Authority.  This  part  is 
implemented  pursuant  to  the  Clean  Air 
Act.  42  U.S.C.  7401.  et  seq,  as  amended 
by  Public  Law  101-549  (November  15, 
1990),  including: 

(1)  Section  408(a)  of  the  Act,  which 
provides  that  the  provisions  of  this  title 
(title  IV)  shall  be  implemented,  subject 
to  section  403  (Allowance  program),  by 
permits  issued  to  units  subject  to  this 
title  (and  enforced)  in  accordance  with 
the  provisions  of  title  V.  as  modified  by 
this  title. 

(2)  Section  502(a)  of  the  Act,  which 
provides  in  part  that  it  shall  be  unlawful 
for  any  person  to  violate  any 
requirement  of  a  permit  issued  under 
this  fide,  or  to  operate  an  affected 
source  (as  provided  in  title  IV  of  the 
Act)  except  in  compliance  with  a  permit 
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issued  by  a  permitting  authority  under 
this  title. 

(3)  Section  506(b)  of  the  Act.  which 
provides  that  the  provisions  of  this  title 
'   *  *  shall  apply  to  permits 
implementing  the  requirements  of  title 
IV  except  as  modified  by  that  title. 

(4)  Section  403  of  the  Act,  concerning 
the  Acid  Rain  allowance  program; 

(5)  Section  407  of  the  Act.  concerning 
nitrogen  oxides  compliance  options; 

(6)  Section  409  of  the  Act.  concerning 
repowering  extensions; 

(7)  Section  114  of  the  Act,  which 
contains  EPA's  investigatory  authorities; 
and 

(8)  Section  113  of  the  Act.  which 
contains  EPA's  general  enforcement 
authority. 

§72.2    Definttions. 

The  terms  used  in  this  part  shall  have 
the  meaning  given  in  the  Act  as 
interpreted  by  this  part  and  40  CFR 
parts  73-78.  and  in  this  section,  as 
follows: 

Acid  Rain  compliance  option  means 
one  of  the  following  methods  of 
compliance  used  by  an  affected  unit 
under  this  part  as  described  in  a 
compliance  plan  submitted  and 
approved  in  accordance  with  subpart  D 
of  this  part: 

(1)  Standard  sulfur  dioxide 
compliance  method:  having  total 
emissions  in  any  calendar  year  that  are 
not  greater  than  the  allowances  held,  as 
of  the  allowance  transfer  deadline,  in 
the  unit's  compliance  subaccount  for 
that  year  in  accordance  with  a  plan 
submitted  and  approved  under 

§  72.40(b); 

(2)  Standard  nitrogen  oxides 
compliance  method:  emitting  nitrogen 
oxides  from  an  affected  unit  during  a 
calendar  year  in  an  amount  not  greater 
than  allowed  by  the  applicable 
emissions  limitation  for  the  unit, 
pursuant  to  40  CFR  part  76.  in 
accordance  with  a  plan  submitted  and 
approved  under  S  72.40(b); 

(3)  Compliance  with  a  substitution 
plan  submitted  and  approved  in 
accordance  with  S  72.41; 

(4)  Compliance  with  a  Phase  I 
extension  plan  submitted  and  approved 
in  accordance  with  S  72.42; 

(5)  Compliance  with  a  reduced 
utilization  plan  submitted  and  approved 
in  accordance  with  §  72.43; 

(6)  Compliance  with  a  repowering 
extension  plan  submitted  and  approved 
in  accordance  with  S  72.44; 

(7)  Compliance  with  a  new  unit  plan 
submitted  and  approved  in  accordance 
with  §  72.45; 

(8)  Compliance  with  a  nitrogen  oxides 
emissions  averaging  plan  submitted  and 
approved  in  accordance  with  S  72.46; 


(9)  Compliance  with  a  nitrogen  oxides 
alternative  emissions  limitation  plan 
submitted  and  approved  in  accordance 
with  §  72.47; 

(10)  Compliance  with  a  nitrogen 
oxides  compliance  deadline  extension 
plan  submitted  and  approved  in 
accordance  with  §  72.48; 

(11)  Compliance  with  an  opt-in  plan 
submitted  and  approved  in  accordance 
with  §  72.49;  or 

(12)  Compliance  with  a  common-stack 
plan  submitted  and  approved  in 
accordance  with  §  72.50. 

Acid  Rain  permit  or  permit  means  the 
legally  binding  written  document  issued 
by  a  permitting  authority  under  this  part 
(following  an  opportunity  for  appeal 
pursuant  to  subpart  H  of  this  part  or  a 
State  administrative  appeals  procedure), 
including  any  revisions  made  thereto 
pursuant  to  subpart )  of  this  part, 
specifying  the  Acid  Rain  program 
requirements  applicable  to  an  affected 
source,  to  each  affected  unit  at  an 
affected  source,  and  to  the  owners, 
operators  and  designated  representative 
of  the  affected  source  or  the  affected 
unit. 

Acid  Rain  permit  application  means  a 
request  for  an  Acid  Rain  permit  or 
renewal  of  such  permit,  and  the 
information  submitted  by  the  designated 
representative  of  an  affected  source  on 
EPA  Acid  Rain  permit  application  forms 
(as  provided  in  40  CFR  part  72.  appendix 
C),  which  forms  may  be  amended, 
revised,  or  modified  from  time  to  time. 
The  term  Acid  Rain  permit  application 
shall  include  the  proposed  compliance 
plan  for  each  affected  unit,  which  plan 
shall  be  deemed  incorporated  into  the 
Acid  Rain  permit  application  by 
reference  by  operation  of  law. 

Acid  Rain  program  means  the  sulfur 
dioxide  and  nitrogen  oxides  air  pollution 
control  program  established  pursuant  to 
title  IV  of  the  Act  under  40  CFR  parts 
72-78. 

Act  means  the  Clean  Air  Act.  42 
U.S.C.  7401,  et  seq..  as  amended  by 
Public  Law  No.  101-549  (November  15. 
1990). 

Actual  1985  emissions  rate,  means  the 
actual  1985  emissions  rate  for  the  unit  as 
specified  in  the  National  Allowance 
Data  Base  (NADB).  as  revised  by  the 
Administrator. 

Administrative  permit  amendment 
means  a  revision  of  an  Acid  Rain  permit 
pursuant  to  §  72.303. 

Administrator  means  the 
Administrator  of  the  United  Stales 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Affected  source  means  a  source  that 
includes  one  or  more  affected  units. 


Affected  unit  means  a  unit,  or  a 
source  that  opts-in  under  40  CFR  part  74. 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  program. 

Allowable  1985  emissions  rate  means 
the  allowable  1985  emissions  rate  for  the 
unit  as  specified  in  the  National 
Allowance  Data  Base  (NADB).  as 
revised  by  the  Administrator. 

Allowance  means  an  authorization, 
allocated  by  the  Administrator  under 
the  Acid  Rain  program,  to  emit  during  or 
after  a  specified  calendar  year  up  to  one 
ton  of  sulfur  dioxide. 

Allowance  held  or  hold  allowances 
means  the  number  of  allowances 
recorded,  or  properly  submitted  for 
recordation,  in  an  Acid  Rain  Allowance 
Tracking  System  account. 

Allowance  reserve  means  any  bank  or 
grouping  of  allowances  (other  than  a 
unit  or  other  individual  account), 
established  by  the  Administrator 
pursuant  to  title  IV  of  the  Act.  including  - 
sections  404(a)(2).  404(g),  and  416(b)  of 
the  Act  and  40  CFR  part  73,  subpart  B. 

Allowance  Tracking  System  means 
the  system  by  which  the  Administrator 
issues,  records,  and  tracks  allowances. 

Allowance  transfer  deadline  means 
midnight  of  January  30  or,  if  January  30 
is  not  a  business  day,  midnight  of  the 
first  business  day  thereafter,  which  is 
the  last  day  on  which  allowances  may 
be  submitted  for  recordation  in  an 
affected  unit's  compliance  subaccount 
for  the  purposes  of  meeting  sulfur 
dioxide  emissions  limitation 
requirements  for  the  previous  calendar 
year. 

Alternate  designated  representative 
means  the  natural  person  designated  in 
a  certificate  of  representation  submitted 
by  a  designated  representative  in 
accordance  with  subpart  B,  to  act  on 
behalf  of  the  designated  representative 
with  regard  to  all  matters  within  the 
authority  of  the  designated 
representative  under  the  Acid  Rain 
program. 

Alternative  monitoring  system  means 
a  system  designed  to  provide  direct  or 
indirect  determinations  of  mass  per  unit 
time  emissions,  pollutant 
concentrations,  and/or  flow  data  that 
are  demonstrated  to  the  Administrator 
as  having  the  same  precision,  reliability, 
accessibility,  and  timeliness  as  the  data 
provided  by  a  continuous  emission 
monitoring  system. 

Applicable  requirement  of  the  Act 
means  all  of  the  following  as  they  apply 
to  units  in  a  source,  unless  the  context 
of  the  regulation  requires  otherwise: 
(1)  Requirements  of  the  applicable 
implementation  plan  approved  or 
promulgated  by  the  Administrator  under 
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Affected  unit  means  a  unit,  or  a 
source  that  opts-in  under  40  CFR  part  74. 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  program. 

Allowable  1985  emissions  rate  means 
the  allowable  1985  emissions  rate  for  the 
unit  as  specified  in  the  National 
Allowance  Data  Base  (NADB).  as 
revised  by  the  Administrator. 

Allowance  means  an  authorization, 
allocated  by  the  Administrator  under 
the  Acid  Rain  program,  to  emit  during  or 
after  a  specified  calendar  year  up  to  one 
ton  of  sulfur  dioxide. 

Allowance  held  or  hold  allowances 
means  the  number  of  allowances 
recorded,  or  properly  submitted  for 
recordation,  in  an  Acid  Rain  Allowance 
Tracking  System  account. 

Allowance  reserve  means  any  bank  or 
grouping  of  allowances  (other  than  a 
unit  or  other  individual  account], 
established  by  the  Administrator 
pursuant  to  title  IV  of  the  Act,  including  - 
sections  404(a)(2),  404(g).  and  416(b)  of 
the  Act  and  40  CFR  part  73,  subpart  B. 

Allowance  Tracking  System  means 
the  system  by  which  the  Administrator 
issues,  records,  and  tracks  allowances. 

Allowance  transfer  deadline  means 
midnight  of  January  30  or,  if  January  30 
is  not  a  business  day,  midnight  of  the 
first  business  day  thereafter,  which  is 
the  last  day  on  which  allowances  may 
be  submitted  for  recordation  in  an 
affected  unit's  compliance  subaccount 
for  the  purposes  of  meeting  sulfur 
dioxide  emissions  limitation 
requirements  for  the  previous  calendar 
year. 

Alternate  designated  representative 
means  the  natural  person  designated  in 
a  certificate  of  representation  submitted 
by  a  designated  representative  in 
accordance  with  subpart  B,  to  act  on 
behalf  of  the  designated  representative 
with  regard  to  all  matters  within  the 
authority  of  the  designated 
representative  under  the  Acid  Rain 
program. 

Alternative  monitoring  system  means 
a  system  designed  to  provide  direct  or 
indirect  determinations  of  mass  per  unit 
time  emissions,  pollutant 
concentrations,  and/or  flow  data  that 
are  demonstrated  to  the  Administrator 
as  having  the  same  precision,  reliability, 
accessibility,  and  timeliness  as  the  data 
provided  by  a  continuous  emission 
monitoring  system. 

Applicable  requirement  of  the  Act 
means  all  of  the  following  as  they  apply 
to  units  in  a  source,  unless  the  context 
of  the  regulation  requires  otherwise: 
(1)  Requirements  of  the  applicable 
implementation  plan  approved  or 
promulgated  by  the  Administrator  under 
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title  I  of  the  Act  that  implement  the 
relevant  requirements  of  the  Act, 
including  any  revisions  to  that  plan,  in 
part  52  of  this  chapter. 

(2)  Terms  and  conditions  of  any 
preconstruction  permits  issued  pursuant 
to  title  I.  parts  C  or  D  of  the  Act. 

(3)  Requirements  of  any  standard  and 
any  other  requirements  promulgated 
under  section  111  of  the  Act. 

(4)  Requirements  of  any  standard 
promulgated  for  hazardous  air 
pollutants  and  any  other  requirements 
under  section  112  of  the  Act. 

(5)  Requirements  of  the  Acid  Rain 
program  under  title  IV  of  the  Act  and  40 
CFR  parts  72-78: 

(6)  Any  monitoring,  reporting,  and 
certification  requirements  established 
pursuant  to  section  504(b)  or  section 
114(a)(3)  of  the  Act. 

(7)  Standards  and  regulations 
governing  solid  waste  incineration, 
under  section  129  of  the  Act. 

(8)  Standards  and  regulations  for 
consumer  and  commercial  products, 
under  section  183(e)  of  the  Act. 

(9)  Standards  and  regulations  for  tank 
vessels,  under  section  183(f)  of  the  Act. 

(10)  Requirements  of  the  program  to 
control  air  pollution  for  Outer 
Continental  Shelf  sources,  under  section 
328  of  the  Act. 

(11)  Requirements  of  the  program  to 
protect  stratospheric  ozone,  under  title 
IV  of  the  Act. 

Approved  compliance  plan  means  a 
compliance  plan,  and  any  revision 
thereto,  that  has  been  approved  as  part 
of  an  Acid  Rain  permit  by  the 
Administrator  or  the  permitting 
authority  in  accordance  with  this  part. 

Approved  State  permit  program 
means  a  State,  local,  or  interstate 
operating  permit  program  thai  the 
Administrator  has  approved  as  meeting 
the  requirements  of  40  CFR  part  70  and 
this  part,  including  subpart  I. 

Automatic  permit  amendment  means 
a  revision  of  an  Acid  Rain  permit 
pursuant  to  §  72.304. 

Baseline  means  the  annual  quantity  of 
fossil  fuel  consumed  by  an  affected  unit, 
measured  in  millions  of  British  Thermal 
Units  (mmBtu),  as  provided  in  40  CFR 
part  73,  subpart  A  and  in  40  CFR  part  72, 
appendices  A  and  B. 

Basic  allowance  allocation  means  an 
allocation  of  allowances  made  by  the 
Administrator  to  an  affected  unit's 
account  in  the  Allowance  Tracking 
System,  other  than  allocations  made 
pursuant  to  subpart  D  of  this  part  and  40 
CFR  part  73,  subparts  E  and  F. 

Boiler  means  a  fossil  or  other  fuel- 
fired  combustion  device  used  to  produce 
heat  and  to  transfer  heat  to  water, 
steam,  or  any  other  medium. 


Boiler  type  means  one  of  the 
categories  of  boilers  listed  in  part  76. 

Calendar  year  means  January  1 
through  December  31,  inclusive. 

Certificate  of  representation  means 
the  completed  and  signed  submission, 
using  the  standard  form  required  by 
§  72.20,  for  certifying  the  appointment  of 
a  designated  representative  for  an 
affected  source,  an  affected  unit,  or  a 
group  of  identified  affected  units. 

Coal-fired  means  the  combustion  of 
fuel  consisting  of  coal  or  any  coal- 
derived  fuel,  alone  or  in  combination 
with  any  other  fuel,  independent  of  the 
percentage  of  coal  or  coal-derived  fuel 
consumed  on  a  Btu  basis. 

Commence  construction  means  that 
an  owner  or  operator  has  either 
undertaken  a  continuous  program  of 
construction  or  has  entered  into  a 
contractual  obligation  to  undertake  and 
complete,  within  a  reasonable  time,  a 
continuous  program  of  construction. 

Commence  commercial  operation 
means  to  have  begun  to  generate 
electricity  for  sale,  including  test 
generation. 

Common  stack  means  the  exhaust  of 
two  or  more  units  through  a  single  stack 
with  a  single  flue. 

Compensating  unit  means  a  unit  that 
is  not  otherwise  an  affected  unit  during 
Phase  I,  which  is  designated  as  an 
affected  unit  during  Phase  I  for  the 
purposes  of  providing  electrical 
generation  to  make  up  for  reduced 
utilization  at  one  or  more  other  Phase  I 
affected  units,  in  accordance  with 
§  72.43. 

Complete  permit  application  means  a 
permit  application  submitted  under  this 
part  for  which  the  permitting  authority 
has  issued  a  determination  of 
completeness. 

Compliance  certification  means  a 
submission  that  is  required  by  this  part 
or  40  CFR  parts  73-78.  to  report  an 
affected  source  or  an  affected  unit's 
compliance  or  non-compliance  with  a 
provision  of  the  Acid  Rain  program  to 
the  Administrator  or  permitting 
authority,  as  appropriate,  and  that  is 
signed  and  verified  by  the  designated 
representative  in  accordance  with 
subparts  B  and  K  of  this  part  and  40  CFR 
parts  73-78. 

Compliance  plan,  for  purposes  of  the 
Acid  Rain  program,  means  the  permit 
document  submitted  in  accordance  with 
subparts  C  and  D  of  this  part,  using  the 
standard  forms  specified  in  appendix  C 
of  this  part,  certifying  that  the  source 
will  comply  with  all  applicable 
requirements  under  the  Acid  Rain 
program,  specifying  the  Acid  Rain 
compliance  option(s)  by  which  each 
affected  unit  at  the  source  will  meet  the 
applicable  emissions  limitation 


requirements  of  title  IV  of  the  Act,  and 
stating,  where  applicable,  a  schedule 
and  description  of  the  method  or 
methods  of  compliance. 

Compliance  subaccount  means  an 
affected  unit's  Allowance  Tracking 
System  subaccount  in  which  are  held, 
from  the  date  that  allowances  for  the 
current  calendar  year  are  recorded 
under  §  73.34(a)  until  December  31.  . 
allowances  for  the  current  calendar  year 
and.  after  December  31  until  the  date 
that  deductions  are  made  under 
S  73.35(b),  allowances  for  the  preceding 
calendar  year. 

Construction  means  fabrication, 
erection,  or  installation  of  a  unit  or  any 
portion  of  a  unit. 

Continuous  emissions  monitoring 
system  means  the  equipment  required 
by  40  CFR  part  75  used  to  sample, 
analyze,  measure,  and  provide,  on  a 
continuous  basis,  a  permanent  record  of 
emissions  and  flow  expressed  in  pounds 
per  hour  (Ib/hr)  for  sulfur  dioxide,  in  dry 
standard  cubic  feet  per  hour  (dscm)  for 
volumetric  flow,  and  in  pounds  per 
million  Btu  (Ib/mmBtu)  of  heat  input  or 
pounds  per  hour  (Ib/hr),  where 
appropriate,  for  nitrogen  oxides.  The 
following  systems  are  component  parts 
included  in  a  continuous  monitoring 
system:  (1)  Sulfur  dioxide  pollutant 
concentration  monitor.  (2)  flow  monitor, 
(3)  nitrogen  oxides  pollutant 
concentration  monitor,  (4)  diluent  gas 
monitor  (oxygen  or  carbon  dioxide),  and 
(5)  a  data  acquisition  and  handling 
system.  A  continuous  moisture  monitor 
may  also  be  included. 

Control  unit  means  a  unit  employing  a 
qualifying  Phase  I  technology  in 
accordance  with  a  Phase  I  Extension 
plan  under  §  72.42.  A  control  unit  may 
be  a  Phase  I  unit,  or  a  Phase  II  unit  that 
has  been  designated  as  an  affected  unit 
during  Phase  I  pursuant  to  a  substitution 
plan  under  §  72.41  or  a  reduced 
utilization  plan  under  S  72.43. 

Decisional  body,  as  applied  to  permit 
appeals  under  Subpart  H  of  this  part, 
means  any  EPA  employee  who  is  or  may 
reasonably  be  expected  to  act  in  a 
decision  making  role  in  a  proceeding 
under  subpart  H,  including  the 
Administrator,  the  Chief  Judicial  Officer, 
and  a  Presiding  Officer  when  not 
designated  as  a  member  of  the  EPA  trial 
staff,  and  any  sta^  of  any  such  persons 
participating  in  the  decisional  process. 

Demand-side  measure  means  a 
measure  to  improve  the  efficiency  of 
consumption  of  electricity  by  customers 
of  an  electric  utility  and  includes  the 
measures  set  forth  in  appendix  1(a)  of  40 
CFR  part  73. 

Designated  representative  means  a 
natural  person  authorized  by  the  owners 
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and  operators  of  an  affected  source  and 
of  all  affected  units  at  the  source,  as 
evidenced  by  a  certificate  of 
representation  submitted  in  accordance 
with  40  CFR  part  72.  subpart  a  to 
represent  and  legally  bind  each  owner 
and  operator,  as  a  matter  of  Federal 
law.  in  all  matters  pertaining  to  the  Acid 
Rain  program.  Except  in  §  72^i:).  the 
term  designated  representative  shall 
also  mean  any  natural  person 
designated  in  accordance  with  §  72.20(c) 
as  an  alternate  designated 
representative  to  act  on  behalf  of  the 
person  authorized  in  accordance  with 
the  preceding  sentence.  Whenever  the 
term  responsible  official  is  used  in  40 
CFR  part  70  or  71  or  in  a  State  operating 
permit  program  approved  pursuant  to 
title  V  of  the  Act  and  40  CFR  part  70.  it 
shall  be  deemed  to  refer  to  the 
designated  representative  as  defined 
here  in  so  far  as  Acid  Rain  program 
actions,  standards,  requirements,  or 
prohibitions  are  concerned. 
Determination  of  completeness  means 

a  finding  by  a  permitting  authority  in 

accordance  S  72.72  of  this  part  or  40  CFR 
70.5(a)  with  regard  to  an  Acid  Rain 
permit  application  specifying  that  the 
application  contains  all  the  information 
needed  to  begin  processing  the 
application,  consistent  with  the  criteria 
in  subpart  G  of  this  part. 

Draft  Acid  Rain  permit  or  draft  permit 
means  the  version  of  the  Acid  Rain 
portion  of  a  permit  that  a  permitting 
authority  with  an  approved  program 
under  40  CFR  part  70  offers  for  public 
comment. 

Electric  utility  means  any  person. 
State  agency,  or  Federal  agency  that 
sells  electric  energy. 

Emissions  means  the  quantity  of  an 
air  pollutant  emitted  from  an  affected 
unit,  as  measured,  recorded,  and 
reported  to  the  Administrator  or  a  State 
by  the  designated  representative  and 
determined  by  the  Administrator,  in 
accordance  with  the  emissions 
monitoring  requirements  of  40  CFR  part 
75. 
Emissions  limitation  means: 
(1)  For  the  purposes  of  sulfur  dioxide 
emissions,  the  tonnage  equivalent  of: 
(i)  The  allowances  allocated  by  the 
Administrator  to  a  unit  for  use  in  a 
calendar  year,  in  accordance  with  an 
Acid  Rain  permit  application  submitted 
to  the  permitting  authority  and 
consistent  with  the  requirements  of  title 
IV  of  the  Act  anc!  the  Acid  Rain 
program,  or  with  the  Acid  Rain  permit 
issued  by  the  peiuiitting  authority; 

(ii)  As  amended  by  allowance 
transfers  to  or  from  the  compliance 
subaccount  for  that  unit. 

(2)  For  purposes  of  nitrogen  oxides 
emissions,  the  limitation  established 


pursuant  40  CFR  part  76.  in  accordance 
with  an  Acid  Rain  permit  application 
submitted  to  the  permitting  authority 
and  consistent  with  the  requirements  of 
title  IV  of  the  Act  and  the  Acid  Rain 
program,  or  with  an  Acid  Rain  permit 
issued  by  the  permitting  authority. 

Energy  consenation  measure  means 
a  supply-side  or  demand-side  measure 
(including  those  that  became 
operational  before  January  1, 1992). 

EPA  means  the  United  States 
Environmental  Protection  Agency  or.  for 
purposes  of  40  CFR  part  73.  any  person 
who  by  delegation  or  contract  is 
managing  and  conducting  the  auctions 
and  direct  sales  provided  in  40  CFR  part 
73  on  behalf  of  EPA. 

EPA  Consen'ation  Verification 
Protocol  means  a  methodology 
developed  by  the  Administrator  to  be 
used  in  calculating  the  electricity  saved 
from  energy  conservation  measures  and 
improved  unit  efficiency  measures  for 
the  purposes  of  title  IV  of  the  Act. 

EPA  trial  staff  means  an  employee  of 
EPA,  whether  temporary  or  permanent, 
who  has  been  designated  by  the 
Administrator  under  subpart  H  to 
investigate,  litigate,  and  present 
evidence,  arguments,  and  positions  of 
EPA  in  any  evidentiary  hearing  under 
this  part.  Any  EPA  or  permitting 
authority  employee,  consultant,  or 
contractor  who  is  called  as  a  witness  in 
the  evidentiary  hearing  by  EPA  trial 
staff  shall  be  deemed  to  be  EPA  trial 
staff. 

Ex  parte  communication  means  any 
communication,  written  or  oral,  relating 
to  the  merits  of  an  adjudicatory 
proceeding  under  subpart  H,  that  was 
not  originally  included  or  stated  in  the 
administrative  record,  in  a  pleading,  or 
in  an  evidentiary  hearing  or  oral 
argument  under  subpart  H.  between  the 
decisional  body  and  any  interested 
person  outside  EPA  or  any  EPA  trial 
staff.  Ex  parte  communication  shall  not 
include: 

(1)  Communication  between  EPA 
employees  other  than  between  an  EPA 
trial  staff  and  a  member  of  the 
decisional  body: 

(2)  Communication  between  the 
decisional  body  and  interested  persons 
outside  the  Agency,  or  any  EPA  trial 
staff,  where  all  parties  to  the  proceeding 
have  received  prior  written  notice  of  the 
proposed  communication  and  are  given 
an  opportunity  to  be  present  and  to 
participate  therein. 

Excess  emissions  means: 
(1)  Any  toraiage  emissions  of  sulfur 
dioxide  by  an  affected  unit  during  a 
calendar  year  that  exceeds  the  sulfur 
dioxide  allowances  held  as  of  the 
allowance  transfer  deadline  in  the  unit's 
compliance  subaccount;  and 


(2)  Any  tonnage  emissions  of  nitrogen 
oxide  by  an  affected  unit  during  a 
calendar  year  that  exceed  the  annual 
tonnage  equivalent  of  the  emissions 
limitation  applicable  to  the  affected  unit 
as  specified  in  40  CFR  part  76  and  the 
affected  unit's  permit. 

Existing  affected  unit  for  purposes  of 
part  73.  means  a  unit  that  is  both  an 
affected  unit  and  an  existing  unit,  as 
defined  in  this  part. 

Existing  unit  means  a  unit  (including  a 
unit  subject  to  section  111  of  the  Act) 
that  commenced  commercial  operation 
before  November  15. 1990.  Any  unit  that 
commenced  commercial  operation 
before  November  15, 1990  and  that  is 
modified,  reconstructed,  or  repowered 
after  November  15, 1990  shall  continue 
to  be  an  existing  unit.  Existing  unit  does 
not  include  simple  combustion  turbines, 
or  units  that  serve  only  generators  with 
a  nameplate  capacity  of  25MWe  or  less 

Fast-track  modification  means  a 
revision  of  an  Acid  Rain  permit  pursuant 
to  §  72.302. 

Forced  outage  means  the  removal  of  a 
unit  from  service  or  partial  reduction  in 
the  heat  input  or  electrical  output  of  a 
unit  due  to  an  unplanned  component 
failure  or  other  unplanned  condition  that 
requires  such  removal  or  reduction 
immediately  or  within  7  days. 

Fossil  fuel  means  natural  gas. 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from  such 
material. 

Generator  means  a  device  that 
produces  electricity  and  is  required  to 
be  reported  as  a  generating  unit 
pursuant  to  the  United  States 
Department  of  Energy  Form  860. 
Hearing  clerk  means  an  EPA 
employee  designated  by  the 
Administrator  to  establish  a  rei)osilor>' 
for  all  books,  records,  documents,  and 
other  materials  relating  to  such 
proceedings. 

Heat  input  means  the  heat  (in  Btu's) 
derived  from  the  combustion  of  fossil 
fuel  in  a  unit  and  does  not  include  the 
heat  input  from  preheated  combustion 
air,  recirculated  flue  gases,  or  exhaust 
from  other  sources. 

Independent  auditor  means  a 
professional  engineer  (1)  registered  in 
the  State  where  the  unit  is  located  and 
(2)  with  at  least  5  years  of  full-time 
experience  with  boilers. 

Interested  person  means  any  person 
who  submitted  written  comments  or 
testified  at  a  public  hearing  on  a 
proposed  permitting  decision,  or  any 
person  who  submitted  his  or  her  name 
to  the  permitting  authority  to  be  placed 
on  a  list  of  interested  persons. 

Most  stringent  federally  enforceable 
emissions  limitation  means  the  most 
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(2)  Any  tonnage  emissions  of  nitrogen 
oxide  by  an  affected  unit  during  a 
calendar  year  that  exceed  the  annual 
tonnage  equivalent  of  the  emissions 
limitation  applicable  to  the  affected  unit 
as  specified  in  40  CFR  part  76  and  the 
affected  unit's  permit. 

Existing  affected  unit,  for  purposes  of 
part  73.  means  a  unit  that  is  both  an 
affected  unit  and  an  existing  unit,  as 
defined  in  this  part. 

Existing  unit  means  a  unit  (including  a 
unit  subject  to  section  111  of  the  Act) 
that  commenced  commercial  operation 
before  November  15. 1990.  Any  unit  that 
commenced  commercial  operation 
before  November  15. 1990  and  that  is 
modified,  reconstructed,  or  repowered 
after  November  15. 1990  shall  continue 
to  be  an  existing  unit.  Existing  unit  does 
not  include  simple  combustion  turbines, 
or  units  that  serve  only  generators  with 
a  nameplate  capacity  of  25MWe  or  less 

Fast-track  modification  means  a 
revision  of  an  Acid  Rain  permit  pursuant 
to  §  72.302. 

Forced  outage  means  the  removal  of  a 
unit  from  service  or  partial  reduction  in 
the  heat  input  or  electrical  output  of  a 
unit  due  to  an  unplanned  component 
failure  or  other  unplanned  condition  that 
requires  such  removal  or  reduction 
immediately  or  within  7  days. 

Fossil  fuel  means  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from  such 
material. 

Generator  means  a  device  that 
produces  electricity  and  is  required  to 
be  reported  as  a  generating  unit 
pursuant  to  the  United  States 
Department  of  Energy  Form  860. 
Hearing  clerk  means  an  EPA 
employee  designated  by  the 
Administrator  to  establish  a  repository 
for  all  books,  records,  documents,  and 
other  materials  relating  to  such 
proceedings. 

Heat  input  means  the  heat  (in  Btu's) 
derived  from  the  combustion  of  fossil 
fuel  in  a  unit  and  does  not  include  the 
heat  input  from  preheated  combustion 
air,  recirculated  flue  gases,  or  exhaust 
from  other  sources. 

Independent  auditor  means  a 
professional  engineer  (1)  registered  in 
the  State  where  the  unit  is  located  and 
(2)  with  at  least  5  years  of  full-time 
experience  with  boilers. 

Interested  person  means  any  person 
who  submitted  written  comments  or 
testified  at  a  public  hearing  on  a 
proposed  permitting  decision,  or  any 
person  who  submitted  his  or  her  name 
to  the  permitting  authority  to  be  placed 
on  a  list  of  interested  persons. 

Most  stringent  federally  enforceable 
emissions  limitation  means  the  most 
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stringent  emissions  limitation  for  a  given 
pollutant  approved  by  the  EPA  under 
the  Act,  whether  in  a  State 
implementation  plan  approved  pursuant 
to  title  1  of  the  Act.  a  new  source 
performance  standard,  or  otherwise.  The 
annualization  procedures  at  40  CFR  part 
73,  subpart  D  shall  be  used  to  calculate 
which  of  several  limitations  with 
different  averaging  periods  is  most 
stringent. 

Multi-header  unit  means  a  unit 
serving  more  than  one  generator,  or  a 
generator  served  by  more  than  one  unit. 

Nameplate  capacity  means  the 
maximum  electrical  generating  capacity 
that  a  generator  can  sustain  over  a 
specified  period  of  time  when  not 
restricted  by  seasonal  or  other 
deratings,  as  measured  in  accordance 
with  the  United  States  Department  of 
Energy  standards. 

National  Allowance  Data  Base 
(NADB)  means  the  data  base 
established  by  the  Administrator  under 
section  402(4)(c)  of  the  Act. 

NERC  region  means  the  North 
American  Electric  Reliability  Council 
(NERC)  region,  or,  if  one  exists, 
subregion  within  which  an  affected  unit 
or  source  is  located. 

New  unit  means  a  unit  that 
commences  commercial  operation  on  or 
after  November  15, 1990,  including  any 
such  unit  that  serves  a  generator  with  a 
nameplate  capacity  of  25MWe  or  less  or 
a  simple  combustion  turbine. 

Non-utility  unit  means  a  unit  other 
than  a  utility  unit. 

Offset  plan  means  a  plan  submitted 
and  approved  pursuant  to  40  CFR  part 
77  for  offsetting  excess  emissions  that 
have  occurred  at  an  affected  unit  in  any 
calendar  year. 

Oil-fired  means  the  combustion  of  fuel 
oil  for  more  than  10-percent  of  the 
annual  heat  input  and  of  natural  gas  for 
the  remaining  annual  heat  input. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obscure  the  view  of  an  object 
in  the  background. 

Opt-in  unit  shall  have  the  meaning 
specified  in  40  CFR  part  74. 

Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  an  affected 
unit;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  an  affected  unit;  or 

(3)  Any  purchaser  of  power  from  an 
affected  unit  under  a  life-of-the-unit, 
firm  power  contractual  arrangement  as 
that  term  is  used  in  section  408(i)  of  the 
Act.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  an  equitable 


interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  affected  unit. 

Owner  or  operator  means  any  person 
who  is  an  owner  or  who  operates, 
controls,  or  supervises  in  any  way  an 
affected  unit  or  affected  source  of  which 
an  affected  unit  is  a  part,  and  shall 
include  but  not  be  limited  to  any  holding 
company,  operating  company,  utility 
system,  designated  representative,  or 
plant  manager  of  an  affected  unit  or 
affected  source. 

Permit  modification  means  a  revision 
of  an  Acid  Rain  permit  pursuant  to 
i  72.301. 

Permit  revision  means  a  permit 
modification,  automatic  permit 
amendment,  administrative  permit 
amendment,  or  fast  track  modification. 

Permitting  authority  means  either  of 
the  following: 

(1)  The  Administrator  in  the  case  of 
EPA  implementation  of  the  Acid  Rain 
permit  program;  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State 
agency,  Indian  tribe,  or  other  agency 
authorized  by  the  Administrator  to  issue 
proposed  Acid  Rain  permits  under  title 
IV  and  V  of  the  Act  and  40  CFR  part  70 
and  part  72,  subpart  I. 

Permitting  decision  means  any  action 
taken  by  the  Administrator  under  this 
part  following,  where  provided  for  in 
this  part,  an  opportunity  for  public 
comment.  Permitting  decision  includes 
only  permitting  actions  which,  in  the 
absence  of  an  administrative  appeal  file 
pursuant  to  subpart  H  of  this  part  within 
60  days  of  the  action,  would  become 
final  agency  action  within  the  meaning 
of  section  307  of  the  Act.  Permitting 
decision  does  not  include  any  interim 
decision,  including  proposed  permits, 
draft  permits,  and  determinations  of 
completeness.  Permitting  decision  also 
does  not  include  any  action  by  the 
Administrator  pursuant  to  40  CFR  parts 
73-76. 

Person  means  an  individual 
corporation,  partnership,  association. 
State,  municipality,  political  subdivision 
of  a  State,  and  any  agency,  department, 
or  instrumentahty  of  the  United  States 
and  any  officer,  agent,  or  employee 
thereof. 

Phase  I  means  the  Acid  Rain  program 
compliance  period  beginning  January  1, 
1995  and  ending  December  31, 1999. 

Phase  I  extension  unit  means  an 
affected  unit  listed  in  40  CFR  part  72. 
appendix  A  that  is  either  a  control  unit 
or  a  transfer  unit  pursuant  to  an 
approved  compliance  plan  submitted 
under  §  72.42  of  this  part. 

Phase  //means  the  Acid  Rain  program 
compliance  period  beginning  January  1. 


2000,  and  continuing  into  the  future 
thereafter. 

Power  sales  agreement  is  a  legally- 
binding  document  between  a  firm 
associated  with  a  new  independent 
power  production  facility  (IPPF)  or  a 
new  IPPF  and  a  regulated  electric  utility 
that  establishes  the  terms  and 
conditions  for  the  sale  of  power  from  a 
specific  new  IPPF  to  the  utility. 

Presiding  Officer  means  an 
Administrative  Law  Judge  appointed 
under  5  U.S.C.  3105  and  designated  to 
preside  at  a  hearing  in  a  permit  appeal 
proceeding  under  Subpart  H. 

Proposed  compliance  plan  means  a 
compliance  plan,  and  any  revision 
thereto,  that  has  been  submitted  by  the 
designated  representative  of  an  affected 
source  on  EPA  Acid  Rain  permit 
application  forms  (as  provided  in 
appendix  C  of  this  part},  which  forms 
may  be  amended,  revised,  or  modified 
from  time  to  time. 

Proposed  Acid  Rain  permit  or 
proposed  permit  means  (1)  in  the  case  of 
State  permitting,  the  version  of  an  Acid 
Rain  permit  that  a  permitting  authority 
with  an  approved  operating  permit 
program  under  40  CFR  part  70  submits  to 
the  Administrator  after  the  public 
comment  period,  but  prior  to  completion 
of  the  EPA  permit  review  period,  as 
provided  for  at  40  CFR  part  70:  or  (2)  in 
the  case  of  Federal  permitting,  the 
version  of  a  permit  that  the 
Administrator  offers  for  public 
comment. 

Qualifying  Phase  I  technology  means 
a  technological  system  of  continuous 
emission  reduction  that  is  demonstrated 
to  achieve  a  ninety  (90)  percent 
reduction  in  emissions  of  sulfur  dioxide 
from  the  emissions  that  would  have 
resulted  from  the  use  of  fossil  fuels  that 
were  not  subject  to  treatment  prior  to 
combustion,  as  provided  in  S  72.42. 

Qualifying  repowering  technology 
means: 

(1)  Replacement  of  an  existing  coal- 
fired  boiler  with  one  of  the  following 
clean  coal  technologies:  atmospheric  or 
pressurized  fluidized  bed  combustion, 
integrated  gasification  combined  cycle, 
magnetohydrodynamics.  direct  and 
indirect  coal-fired  turbines,  integrated 
gasification  fuel  cells,  or  as  determined 
by  the  Administrator,  in  consultation 
with  the  Secretary  of  Energy,  a 
derivative  of  one  or  more  of  the 
technologies,  and  any  other  technology 
capable  of  controlling  multiple 
combustion  emissions  simultaneously 
with  improved  boiler  or  generation 
efficiency  and  with  significantly  greater 
waste  reduction  relative  to  the 
performance  of  technology  in 
widespread  commercial  use  as  of  the 
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date  of  enactment  of  the  Clean  Air  Act 
Amendments  of  1990;  or 

(2)  Any  oil  and/or  gas-fired  unit  which 
has  been  awarded  clean  coal  technology 
demonstration  funding  as  of  January  1. 
1991.  by  the  Department  of  Energy. 

Ranking  application  means  an 
application  submitted  to  the 
Administrator  pursuant  to  %  72.42  of  this 
part. 

Recordation  means  the  official 
deposit  or  withdrawal  of  allowances,  by 
the  Administrator,  in  or  from  an  account 
or  subaccount  in  the  allowance  tracking 
system. 

Reduced  utilization  means  a 
reduction,  during  any  calendar  year 
during  Phase  I,  in  the  annual  average 
heat  input  at  an  affected  unit,  below  the 
unit's  baseline  where  such  reduction 
subjects  the  unit  to  the  requirements  of 
§72.43 

Reduced  utilization  through  energy 
conservation  means  reduced  utilization 
at  an  affected  unit  demonstrated  to  have 
resulted  from  an  energy  conservation 
measure  approved  by  the  Administrator 
in  accordance  with  \  72.43. 

Reduced  utilization  through  improved 
unit  efficiency  means  reduced 
utilization  at  an  affected  unit 
demonstrated  to  have  resulted  from 
measures  involving  the  modification  or 
installation  of  technology,',  or  the 
improvement  of  operating  procedures  at 
an  affected  unit,  that  increases  the 
amount  of  electric  generation  per  Btu  of 
heat  input  and  is  approved  by  the 
Administrator  in  accordance  with 
§  72.43. 

Renewable  energy  generation  means 
electrical  energy  derived  from  biomass. 
solar,  geolhermal.  wind  generation,  or 
other  resource  as  determined  by  the 
Administrator  in  consultation  with  the 
Secretary  of  Energy  in  accordance  with 
40  era  part  73,  subpart  F  and  appendix 
l(c]  of  that  subpart  and  includes  such 
generation  by  installations  that  became 
operational  before  January  1, 1992. 

Renewal  means  the  process  by  which 
a  permit  is  reissued  at  the  end  of  its 
term. 

Repowering  extension  period  means 
the  period  beginning  January  1.  2000. 
until  the  affected  unit  for  which  the 
extension  has  been  granted,  is  removed 
from  operation  to  install  the  repowering 
technology  or  to  be  permanently 
replaced,  but  not  later  than  December 
31. 1993. 

Schedule  of  compliant  means  an 
enforceable  sequence  of  actions, 
measures,  or  operations  designed  to 
achieve  or  maintain  compliance,  or 
correct  non-compliance,  with  an 
applicable  requirement  of  the  Act. 
including  any  applicable  Acid  Rain 
permit  requirement. 


Secretary  of  Energy  means  the 
Secretary  of  the  United  States 
Department  of  Energy  or  the  Secretary's 
duly  authorized  representative. 

Simple  combustion  turbine  means  a 
unit  that  is  a  rotary  engine  driven  by  a 
gas  under  pressure  that  is  created  by  the 
combustion  of  any  fuel.  This  term 
includes  combined  cycle  units  without 
auxiliary  firing  but  excludes  such  units 
with  auxiliary  firing. 

Source  means  any  institutional, 
commercial,  or  industrial  structure, 
installation,  plant,  or  building  that  emits 
or  has  the  potential  to  emit  any  air 
pollutant  regulated  under  title  IV  of  the 
Act.  For  purposes  of  section  502(c)  of  the 
Act,  a  source,  including  a  source  with 
multiple  units,  shall  be  considered  a 
single  facility. 

State  means  one  of  the  48  contiguous 
States  and  the  District  of  Columbia,  and 
includes  all  non-Federal  authorities, 
including  local  agencies,  interstate 
associations,  tribal  authorities,  and 
state-wide  agencies  with  approved 
permit  programs  under  40  CFR  part  70. 
The  term  State  also  encompasses  those 
Native  American  governing  bodies  that 
the  Administrator  has  determined, 
pursuant  to  section  301(d)  of  the  Act.  to 
treat  as  States. 

State  regulatory  authority  means  a 
state-based  authority  or  commission 
responsible  for  oversight  of  aspects  of 
the  operations  of  electric  utilities, 
including  but  not  limited  to  their  rates 
and  charges  to  customers. 

Substitution  unit  means  an  affected 
unit  that  is  listed  in  appendix  B  of  this 
part  and  is  designated  as  a  Phase  I 
affected  unit  in  a  substitution  plan  under 
§72.41. 

Sulfur  dioxide  emissions  limitation 
requirements  means  the  limitation  on 
sulfur  dioxide  emissions  specified  for  an 
affected  unit  in  sections  403,  404,  or  405 
of  the  Act  or  in  the  unit's  permit. 
Sulfur-free  generation  means 
renewable  energy  generation  or  any 
other  electrical  energy  generated  by  a 
process  that  does  not  have  emissions  of 
sulfur  dioxide. 

Sulfur-free  generator  means  a  facility 
that  produces  sulfur-free  generation. 

Supply-side  measure  means  a 
measure  to  improve  the  efficiency  of 
actiNities  or  facilities  used  by  a  utility  to 
provide  electricity  to  its  customers  and 
includes  the  measures  set  forth  in 
appendix  1(b)  of  40  CFR  part  73. 

Ton  or  Tonnage  means  any  ton  or 
fraction  of  a  ton  of  emissions.  For  the 
purpose  of  determining  compliance  with 
the  allowance  requirements  of  the  Acid 
Rain  program,  any  fraction  of  a  ton  shall 
be  deemed  to  equal  one  ton  and  require 
one  allowance. 


Transfer  unit  means  a  Phase  1 
affected  unit  which  transfers  all  or  part 
of  its  Phase  I  emission  reduction 
obligations  to  a  control  unit  designated 
pursuant  to  a  Phase  I  Extension  plan 
under  §  72.42. 

Under-ulilization  means  any 
reduction  in  heat  input  below  a  unit's 
baseline. 

Unit  means  a  fossil-fuel  fired 
combustion  device. 

Unit  account  means  an  allowance 
tracking  system  account  that  is 
established  for  an  affected  unit. 

Utility  means  any  person,  including 
any  State  or  Federal  agency,  that 
produces  electricity  for  sale. 

Utility  competitive  bid  solicitation  is 
a  public  request  from  a  regulated 
electric  utility  to  select  from  among 
offers  to  the  utility  for  meeting  future 
capacity  needs.  A  new  independent 
power  production  facility  (IPPF)  may  be 
regarded  as  having  been  selected  in 
such  solicitation  if  the  utility  has  named 
the  IPPF  as  one  of  the  projects  with 
which  it  intends  to  negotiate  a  power 
sales  agreement. 

Utility  power  distribution  system 
means  the  portion  of  an  electric  system 
owned  or  operated  by  a  utility  that  is 
dedicated  to  delivering  electric  energy 
to  end-users. 

Utility  system  or  system  means  a  unit 
or  units  controlled  by  the  same  utility 
operating  company  as  reported  on  the 
Acid  Rain  data  system. 

Utility  unit  means  a  unit  owned  or 
operated  by  a  utility: 

(1)  That  serves  a  generator  that 
produces  electricity  for  sale,  or 

(2)  That  during  1985,  served  a 
generator  that  produced  electricity  for 
sale. 

(3)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  unit  that  was 
in  commercial  operation  during  1985,  but 
did  not,  during  1985.  serve  a  generator 
that  produced  electricity  for  sale,  shall 
not  be  a  utility  unit  for  purposes  of  the 
Acid  Rain  program. 

(4)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  unit  that 
cogenerates  steam  and  electricity  is  not 
a  utility  unit  for  purposes  of  the  Acid 
Rain  program,  unless  the  unit  is 
constructed  for  the  purpose  of  supplying, 
or  commences  construction  after 
November  15. 1990  and  supplies,  more 
than  one-third  of  its  potential  electric 
output  capacity  and  more  than  25 
megawatts  electrical  output  to  any 
utility  power  distribution  system  for 
sale. 

Utilization  means  the  heat  input  for  a 
unit. 
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Transfer  unit  means  a  Phase  1 
affected  unit  which  transfers  all  or  part 
of  its  Phase  I  emission  reduction 
obligations  to  a  control  unit  designated 
pursuant  to  a  Phase  I  Extension  plan 
under  §  72.42. 

Under-ulilization  means  any 
reduction  in  heat  input  below  a  unit's 
baseline. 

Unit  means  a  fossil-fuel  fired 
combustion  device. 

Unit  account  means  an  allowance 
tracking  system  account  that  is 
established  for  an  affected  unit. 

Utility  means  any  person,  including 
any  State  or  Federal  agency,  that 
produces  electricity  for  sale. 

Utility  competitive  bid  solicilatiun  is 
a  public  request  from  a  regulated 
electric  utility  to  select  from  among 
offers  to  the  utility  for  meeting  future 
capacity  needs.  A  new  independent 
power  production  facility  (IPPF)  may  be 
regarded  as  having  been  selected  in 
such  solicitation  if  the  utility  has  named 
the  IPPF  as  one  of  the  projects  with 
which  it  intends  to  negotiate  a  power 
sales  agreement. 

Utility  power  distribution  system 
means  the  portion  of  an  electric  system 
owned  or  operated  by  a  utihty  that  is 
dedicated  to  delivering  electric  energy 
to  end-users. 

Utility  system  or  system  means  a  unit 
or  units  controlled  by  the  same  utility 
operating  company  as  reported  on  the 
Acid  Rain  data  system. 

Utility  unit  means  a  unit  owned  or 
operated  by  a  utility: 

(1)  That  serves  a  generator  that 
produces  electricity  for  sale,  or 

(2)  That  during  1985,  served  a 
generator  that  produced  electricity  for 
sale. 

(3)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  unit  that  was 
in  commercial  operation  during  1985,  but 
did  not,  during  1985.  serve  a  generator 
that  produced  electricity  for  sale,  shall 
not  be  a  utility  unit  for  purposes  of  the 
Acid  Rain  program. 

(4)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  unit  that 
cogenerates  steam  and  electricity  is  not 
a  utility  unit  for  purposes  of  the  Acid 
Rain  program,  unless  the  unit  is 
constructed  for  the  purpose  of  supplying, 
or  commences  construction  after 
November  15. 1990  and  supplies,  more 
than  one-third  of  its  potential  electric 
output  capacity  and  more  than  25 
megawatts  electrical  output  to  any 
utility  power  distribution  system  for 
sale. 

Utilization  means  the  heat  input  for  a 
unit. 


S  72J    Measurements,  abbreviations,  and 
acronyms. 

The  abbreviations,  symbols,  and 
measurements  used  in  this  part  are 
defined  as  follows: 
Btu — British  thermal  unit 
mmBtu — million  Btu 
hr — hour 

Kwh — kilowatt  hour 
lbs — pounds 

MWe — megawatt  electrical 
dscfh — dry  standard  cubic  feet  per  hour 
NERC — North  American  Electric 

Reliability  Council 
DOE — Department  of  Energy 
EPA — Environmental  Protection  Agency 
EIA — Energy  Information 

Administration 

§  72.4    Addresses  for  submissions. 

(a)  All  submissions  required  by  this 
part  that  must  be  submitted  to  EPA 
Headquarters,  shall  be  addressed  to  the 
Chief.  Permits  and  Technologies  Section. 
Acid  Rain  Division  (ANR-445).  Office  of 
Atmospheric  and  Indoor  Air  Programs. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington,  DC 
120460. 

I     (b)  All  submissions  required  by  this 
part  that  must  be  submitted  to  an  EPA 
regional  office,  shall  be  addressed  to  the 
appropriate  EPA  region  as  follows: 
Region  I  (Connecticut.  Maine, 

Massachusetts.  New  Hampshire, 

Rhode  Island,  Vermont) — Director. 

Air,  Pesticides  and  Toxics 

Management  Division.  U.S. 

Environmental  Protection  Agency. 

John  F.  Kennedy  Federal  Building, 

Boston.  Massachusetts  02203. 
Region  II  (New  Jersey.  New  York.  Puerto 

Rico,  Virgin  Islands)  —  Director,  Air 

and  Waste  Management  Division.  U.S. 

Environmental  Protection  Agency. 

Federal  Office  Building,  26  Federal 

Plaza  (Foley  Square).  New  York.  New 

York  1027a 
Region  III  (Delaware.  District  of 

Columbia.  Maryland.  Pennsylvania. 

Virginia.  West  Virginia) — Director. 

Air.  Radiation  and  Toxics 

Management  Division,  U.S. 

Environmental  Protection  Agency.  841 

Chestnut  Building.  Philadelphia, 

Pennsylvania  19107. 
Region  IV  (Alabama.  Florida,  Georgia, 

Kentucky.  Mississippi,  North  Carolina, 

South  Carolina.  Tennessee) — Director. 

Air,  Pesticides,  and  Toxics 

Management  Division,  U.S. 

Environmental  Protection  Agency.  345 

Courtland  Street.  NE.,  Atlanta, 

Georgia  30365. 
Region  V  (Illinois.  Indiana.  Michigan. 

Minnesota.  Ohio,  Wisconsin) — 

Director.  Air  and  Radiation  Division. 

U.S.  Environmental  Protection 


Agency,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 
Region  VI  (Arkansas.  Louisiana.  New 
Mexico.  Oklahoma.  Texas) —  Director. 
Air.  Pesticides,  and  Toxics  Division. 
U.S.  Environmental  Protection 
Agency.  1445  Ross  Avenue,  Dallas. 
Texas  75202. 
Region  VII  (Iowa.  Kansas.  Missouri. 
Nebraska)— Director.  Air  and  Toxics 
Division.  U.S.  Environmental 
Protection  Agency.  726  Minnesota 
Avenue.  Kansas  City.  Missouri  66101. 
Region  VIII  (Colorado.  Montana.  North 
Dakota.  South  Dakota,  Utah. 
Wyoming) — Director.  Air  and  Toxics 
Division,  U.S.  Environmental 
Protection  Agency,  1860  Lincoln^ 
Street.  Denver.  Colorado  80295. 
Region  IX  (Arizona.  California.  Guam. 
Hawaii.  Nevada)  —  Director,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco.  California 
94105. 
Region  X  (Alaska.  Idaho.  Oregon, 
Washington) — Director.  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle,  Washington  98101. 
(c)  All  submissions  required  by  this 
part  that  must  be  sent  to  a  State 
permitting  authority  with  an  approved 
permit  program  under  this  part  and  40 
CFR  part  70.  shall  be  addressed  to  the 
applicable  permitting  authority  as 
provided  in  40  CFR  part  70,  and  to  the 
following  State  air  pollution  agencies: 
State  of  Alabama,  Air  Pollution  Control 
Division,  645  S.  McDonough  Street, 
Montgomery,  Alabama  36104. 
State  of  Arizona.  Department  of  Health 
Services.  1740  West  Adams  Street. 
Phoenix.  Arizona  85007. 
State  of  Arkansas.  Division  of  Air 
Pollution  Control.  Department  of 
Pollution  Control  and  Ecology.  8001 
National  Drive,  P.O.  Box  9583,  Little 
Rock,  Arkansas  72209. 
State  of  California,  Air  Resources  Board. 
1102  Q  Street.  Sacramento.  California 
95814. 
State  of  Colorado.  Department  of 
Health.  Air  Pollution  Control  Division. 
4210  East  11th  Avenue.  Denver, 
Colorado  80220. 
State  of  Connecticut,  Department  of 
Environmental  Protection.  State  Office 
Building.  Hartford.  Connecticut  06115. 
State  of  Delaware,  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control,  89  Kings 
Highway.  P.O.  Box  1401,  Dover. 
Delaware  19901. 
District  of  Columbia.  Department  of 
Consumer  and  Regulatory  Affairs,  614 
H  Street.  NW..  Washington  DC  20001. 
State  of  Florida.  Bureau  of  Air  Quality 
Management.  Department  of 


Environmental  Regulation.  Twin 
Towers  Office  Building.  2800  Blair 
Stone  Road.  Tallahassee,  Florida 
32301. 

State  of  Georgia.  Environmental 
Protection  Division.  Department  of 
Natural  Resources.  205  Butler  Street. 
SE.,  East  Tower.  Atlanta.  Georgia 
30334. 

State  of  Idaho.  Department  of  Health 
and  Welfare.  Statehouse.  Boise.  Idaho 
83701. 

State  of  Illinois.  Division  of  Air  Pollution 
Control.  2200  Churchill  Road, 
Springfield,  Illinois  62706. 

State  of  Indiana,  Indiana  Department  of 
Environmental  Management.  105 
South  Meridian  Street.  P.O.  Box  6015. 
Indianapolis.  Indiana  46206. 

State  of  Iowa.  Iowa  Department  of 
Water.  Air.  and  Waste  Management. 
Henry  A.  Wallace  Building.  900  East 
Grand.  Des  Moines.  Iowa  50319. 

State  of  Kansas.  Kansas  Department  of 
Health  and  Environment.  Bureau  of 
Air  Quality  and  Radiation  Control, 
Forbes  Field,  Topeka.  Kansas  66620. 

State  of  Kentucky,  Division  of  Air 
Pollution  Control.  Department  for 
Natural  Resources  and  Environmental 
Protection.  U.S.  127,  Frankfort, 
Kentucky  40601. 

State  of  Louisiana,  Program 
Administrator.  Air  Quality  Division. 
Louisiana  Department  of 
Environmental  Quality,  P.O.  Box 
44096,  Baton  Rouge.  Louisiana  70804. 

State  of  Maine.  Department  of 
Environmental  I^rotection,  State 
House,  Augusta.  Maine  04330. 

State  of  Maryland.  Air  Management 
Administration.  Maryland  Department 
of  the  Environment.  2500  Broening 
Highway.  Baltimore.  Maryland  21224. 

Commonwealth  of  Massachusetts. 
Massachusetts  Department  of 
Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control.  One 
Winter  Street.  Boston.  Massachusetts 
02108. 

State  of  Michigan.  Air  Pollution  Control 
Division.  Michigan  Department  of 
Natural  Resources,  Stevens  T.  Mason 
Building,  8th  floor,  Lansing.  Michigan 
48926. 

State  of  Minnesota.  Minnesota  Pollution 
Control  Agency.  Division  of  Air 
Quality,  520  Lafayette  Road.  St.  Paul. 
Minnesota  55155. 

State  of  Mississippi.  Bureau  of  Pollution 
Control.  Department  of  Natural 
Resources.  P.O.  Box  10385.  Jackson. 
Mississippi  39209. 

State  of  Missouri.  Department  of  Natural 
Resources.  P.  O.  Box  1368.  Jefferson 
Citv.  Missouri  65101. 
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State  of  Montana.  Department  of  Health 
and  Environmental  Services.  Cogswell 
Building.  Helena.  Montana  59601. 

State  of  Nebraska.  Department  of 
Environmental  Control,  P.O.  Box 
94877.  State  House  Station.  Lincoln, 
Nebraska  68502. 

State  of  Nevada.  Department  of 
Conservation  and  Natural  Resources, 
Division  of  Environmental  Protection, 
201  South  Fall  Street.  Carson  City, 
Nevada  89710. 

State  of  New  Hampshire.  New 
Hampshire  Air  Resources  Agency. 
Health  and  Welfare  Building.  Hazen 
Drive.  Concord.  New  Hampshire 
03301. 

State  of  New  Jersey.  Department  of 
Environmental  Protection.  Division  of 
Environmental  Quality.  Enforcement 
Element.  John  Fitch  Plaza.  CN-027. 
Trenton.  New  Jersey  08625. 

State  of  New  Mexico.  Director,  New 
Mexico  Environmental  Improvement 
Division.  Health  and  Environmental 
Department.  1190  St.  Francis  Drive, 
Santa  Fe.  New  Mexico  87503. 

State  of  New  York.  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources.  50  Wolf  Road,  New 
York.  New  York  12233. 

State  of  North  Carolina.  Environmental 
Management  Commission, 
Department  of  Natural  and  Economic 
Resources.  Division  of  Environmental 
Management.  Attention:  Air  Quality 
Section.  P.O.  Box  27687.  Raleigh. 
North  Carolina  27611. 

State  of  North  Dakota.  State  Department 
of  Health  and  Consolidated 
Laboratories.  Division  of 
Environmental  Engineering.  State 
Capitol,  Bismark.  North  Dakota  58501. 

State  of  Ohio.  Ohio  Environmental 
Protection  Agency,  1800  Watermark 
Drive.  Box  1049.  Columbus  Ohio 
43266-0149. 

State  of  Oklahoma.  Oklahoma  State 
Department  of  Health,  Air  Quality 
Service,  P.O.  Box  53551.  Oklahoma 
City.  Oklahoma  73152. 

State  of  Oregon.  Department  of 
Environmental  Quality,  Yeon  Building. 
522  S.W.  Fifth.  Portland.  Oregon 
97204. 

Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources.  105  S.  Second  Street,  P.O. 
Box  2357,  Harrisburg.  Pennsylvania 
17120. 

State  of  Rhode  Island.  Department  of 
Environmental  Management.  204 
Cannon  Building,  Davis  Street, 
Providence.  Rhode  Island  02908. 

Stale  of  South  Carolina.  Office  of 
Environmental  Quality  Control, 
Department  of  Health  and 
Environmental  Control.  2600  Bull 


Street,  Columbia.  South  Carolina 

29201. 
State  of  Tennessee.  Department  of 

Public  Health.  Division  of  Air 

Pollution  Control.  256  Capitol  Hill 

Building.  Nashville.  Tennessee  37219. 
State  of  Texas.  Air  Pollution  Control 

Board.  6330  Highway  290  East,  Austin. 

Texas  78723. 
State  of  Utah.  Department  of  Health. 

Bureau  of  Air  Quality.  288  North  1460 

West.  P.O.  Box  16690.  Salt  Lake  City. 

Utah  84116- 0690. 
State  of  Vermont.  Vermont  Agency  of 

Environmental  Conservation.  Air 

Pollution  Control.  State  Office 

Building.  Montpelier.  Vermont  05602. 
Commonwealth  of  Virginia.  Virginia 

Department  of  Air  Pollution  Control. 

P.O.  Box  10089.  Ninth  Street  Office 

Building.  Richmond,  Virginia  23219. 
State  of  Washington,  Department  of 

Ecology.  Olympia.  Washington  98504. 
State  of  West  Virginia.  Air  Pollution 

Control  Commission,  1558 

Washington  Street  East.  Charleston. 

West  Virginia  25311. 
State  of  Wisconsin.  Department  of 

Natural  Resources.  P.O.  Box  7921, 

Madison.  Wisconsin  53707. 

As  appropriate,  the  State  air  pollution 
control  agency  shall  forward  any  permit 
application  to  the  approved  permitting 
authority  if  other  than  the  State  air 
pollution  control  agency  for  processing. 

(d)  For  all  submissions  required  by 
this  part  to  be  submitted  to  a  State,  an 
EPA  Regional  office,  or  EPA 
Headquarters,  copies  shall  also  be  sent 
to  the  State  permitting  authority  or  air 
pollution  control  agency,  to  the 
appropriate  EPA  Regional  office,  and  to 
EPA  Headquarters.  In  addition,  pursuant 
to  Section  408(g)  of  the  Act. 
informational  copies  of  all  submissions 
shall  be  sent  to  the  State  electric  utility 
rate  regulatory  authority  in  the  case  of 
regulated  utility  units. 

§  72.5    Federal  authority. 

Under  authority  of  sections  114  and 
301  of  the  Act.  the  Administrator 
reserves  the  right  to: 

(a)  Secure  information  needed  for  the 
purpose  of  developing  or  implementing 
any  standard,  requirement,  or 
prohibition  under  the  Act  or  under  40 
CFR  parts  70-78,  or  of  determining 
whether  any  person  is  in  violation  of 
any  standard,  requirement,  or 
prohibition  of  the  Act.  this  part,  or  40 
CFR  parts  73-78; 

(b)  Make  inspections,  conduct  tests, 
examine  records,  and  require  the 
designated  representative,  the  owner,  or 
the  operator  of  an  affected  unit  to 
submit  information  reasonably  required 
for  the  purpose  of  developing  or 
implementing  any  standard. 


requirement,  or  prohibition  under  this 
part  and  40  CFR  paris  73-78:  and 

(c)  Call  witnesses  and  compel  the 
production  of  documents. 

§72.6    State  autttortty. 

Consistent  with  section  116  of  the  Act. 
the  provisions  of  this  part  shall  not  be 
construed  in  any  manner  to  preclude 
any  State  or  political  subdivision  thereof 
from  adopting  and  enforcing  any  other 
air  quality  requirement  applicable  to  an 
affected  source  or  unit:  provided  that 
such  requirement  is  not  less  stringent 
than,  and  does  not  alter  any  requirement 
applicable  to  such  unit  or  source 
prescribed  under  this  part:  and 
Provided,  further.  That  such  requirement 
if  articulated  in  an  operating  permit,  is 
expressed  in  a  portion  of  the  permit 
separate  from  the  portion  containing  the 
Acid  Rain  program  requirements. 
Nothing  in  this  section  shall  authorize  a 
State  permitting  authority  to  modify  or 
alter  any  Acid  Rain  program 
requirement  except  as  provided  in  title 
IV  and  elsewhere  in  this  part. 

§72.7    Applicability. 

(a)  Each  stationary  source  with  one  or 
more  of  the  following  kinds  of  units 
shall  be  deemed  an  affected  source 
subject  to  the  permitting  requirements  of 
this  part: 

(1)  Each  source  that  includes  an 
affected  unit  listed  in  appendix  A  of  this 
part: 

(2)  During  Phase  I  each  source  that 
includes  a  unit  not  listed  in  appendix  A 
of  this  part  that  is  designated  as  an 
affected  unit  as  follows: 

(i)  A  substitution  unit  designated  in  a 
substitution  plan  pursuant  to  §  72.41;  or 

(ii)  A  compensating  unit  designated  in 
a  reduced  utilization  plan  pursuant  to 
§  72.43: 

(3)  During  Phase  II  each  source  that 
includes  an  existing  unit  listed  in 
appendix  B  or  any  other  existing  unit; 

(4)  During  Phase  II  each  source  that 
includes  a  new  unit; 

(5)  Each  source  that  includes  a  unit 
that  cogenerates  steam  and  electricity 
that  is  constructed  for  the  purpose  of 
serving  a  generator  that  supplies,  or 
commences  construction  after 
November  15. 1990  and  serves  a 
generator  that  supplies,  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25MWe  electric 
output  to  any  utility  power  distribution 
system  for  sale; 

(6)  Each  source  that  includes  a  unit 
that  before  enactment  did  not  serve  a* 
generator  with  a  nameplate  capacity  of 
greater  than  25MWe  and  on  or  after 
enactment  was  modified  to  serve  a 
generator  of  greater  than  25MWe:  and 
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requirement,  or  prohibition  under  this 
part  and  40  CFR  parts  73-78:  and 

(c)  Call  witnesses  and  compel  the 
production  of  documents. 

§  72.6    State  authority. 

Consistent  with  section  116  of  the  Act, 
the  provisions  of  this  part  shall  not  be 
construed  in  any  manner  to  preclude 
any  State  or  political  subdivision  thereof 
from  adopting  and  enforcing  any  other 
air  quality  requirement  applicable  to  an 
affected  source  or  unit;  provided  that 
such  requirement  is  not  less  stringent 
than,  and  does  not  alter  any  requirement 
applicable  to  such  unit  or  source 
prescribed  under  this  part:  and 
Provided,  further.  That  such  requirement 
if  articulated  in  an  operating  permit,  is 
expressed  in  a  portion  of  the  permit 
separate  from  the  portion  containing  the 
Acid  Rain  program  requirements. 
Nothing  in  this  section  shall  authorize  a 
State  permitting  authority  to  modify  or 
alter  any  Acid  Rain  program 
requirement  except  as  provided  in  title 
IV  and  elsewhere  in  this  part. 

§72.7    Applical>Hity. 

(a)  Each  stationary  source  with  one  or 
more  of  the  following  kinds  of  units 
shall  be  deemed  an  affected  source 
subject  to  the  permitting  requirements  of 
this  part: 

(1]  Each  source  that  includes  an 
affected  unit  listed  in  appendix  A  of  this 
part: 

(2)  During  Phase  I  each  source  that 
includes  a  unit  not  Hsted  in  appendix  A 
of  this  part  that  is  designated  as  an 
affected  unit  as  follows: 

(i)  A  substitution  unit  designated  in  a 
substitution  plan  pursuant  to  §  72.41:  or 

(ii)  A  compensating  unit  designated  in 
a  reduced  utilization  plan  pursuant  to 
§  72.43: 

(3)  During  Phase  II  each  source  that 
includes  an  existing  unit  listed  in 
appendix  B  or  any  other  existing  unit: 

(4)  During  Phase  II  each  source  that 
includes  a  new  unit: 

(5)  Each  source  that  includes  a  unit 
that  cogenerates  steam  and  electricity 
that  is  constructed  for  the  purpose  of 
serving  a  generator  that  supplies,  or 
commences  construction  after 
November  15, 1990  and  serves  a 
generator  that  supplies,  more  than  one- 
third  of  its  potential  electric  output 
capacity  and  more  than  25MWe  electric 
output  to  any  utility  power  distribution 
system  for  sale; 

(6)  Each  source  that  includes  a  unit 
that  before  enactment  did  not  serve  a* 
generator  with  a  nameplate  capacity  of 
greater  than  25MWe  and  on  or  after 
enactment  was  modified  to  serve  a 
generator  of  greater  than  25MWe:  and 


(7)  Except  as  orovided  in  40  CFR  part 
74,  each  source  that  elects  to  become  an 
affected  source  pursuant  to  40  CFR  part 
74. 

(b)  Except  as  otherwise  provided,  the 
following  types  of  units  are  not  subject 
to  Acid  Rain  permitting  under  this  part, 
unless  they  elect  to  become  an  affected 
unit  pursuant  to  40  CFR  part  74: 

(1)  An  existing  simple  combustion 
turbine; 

(2)  Any  existing  unit  that  did  not  and 
does  not  currently  serve  a  generator 
with  a  nameplate  capacity  of  greater 
than  25MWe; 

(3)  Any  boiler  that  does  not  serve  a 
generator; 

(4)  A  unit  that  cogenerates  steam  and 
electricity,  unless  the  unit  is  constructed 
for  the  purpose  of  serving  a  generator 
that  supplies,  or  commences 
construction  after  November  15, 1990 
and  serves  a  generator  that  supplies, 
more  than  one-third  of  its  potential 
electric  output  capacity  and  more  than 
25MWe  electric  output  to  any  utility 
power  distribution  system  for  sale; 

(5)  A  certified  qualifying  small  power 
production  source  or  certified  qualifying 
cogeneration  source  (as  defined  in 
Section  405(g)(6)(A)  of  the  Act  and  as 
determined  in  accordance  with  40  CFR 
part  73)  that  meets  the  criteria  of 
paragraph  (6)(i),  below;  or 

(6)  A  new  independent  power 
production  source  if: 

(i)  As  of  November  15. 1990: 

(A)  A  power  sales  agreement  has 
been  executed  that  is  applicable  to  the 
source;  or 

(B)  The  source  is  the  subject  of  a  State 
regulatory  authority  order  requiring  an 
electric  utility  to: 

(1)  Enter  into  a  power  sales  agreement 
with  purchase  capacity  from  the  source, 
or 

(2)  (For  purposes  of  establishing  terms 
and  conditions  of  the  electric  utility's 
purchase  of  power)  enter  into  arbitration 
concerning  the  source;  or 

(C)  An  electric  utility  has  issued  a 
letter  of  intent  or  similar  instrument 
committing  to  purchase  power  from  the 
source  at  a  previously  offered  or  lower 
price  and  a  power  sales  agreement  is 
executed  within  a  reasonable  period  of 
time:  or 

(D)  The  source  has  been  selected  as  a 
winning  bidder  in  a  utility  competitive 
bid  solicitation:  and 

(ii)  It  is  used  for  the  generation  of 
electricity,  eighty  percent  or  more  of 
which  is  sold  at  wholesale:  and 

(iii)  It  is  nonrecourse  project  financed 
(as  such  term  is  defined  by  the  Secretary 
of  Energy )  within  3  months  of  the  date  of 
enactment  of  the  Act  (November  15. 
1990):  and 


(iv)  It  is  a  new  unit  that  would 
otherwise  be  required  to  hold 
allowances  under  the  Acid  Rain 
program. 

(c)  Except  as  otherwise  provided,  non- 
utility  units  are  not  subject  to  Acid  Rain 
permitting  under  this  part,  unless  they 
elect  to  become  an  affected  unit 
pursuant  to  40  CFR  part  74. 

(d)  As  provided  in  40  CFR  70.3(b). 
affected  sources  and  affected  units  may 
not  be  exempted  from  the  permitting 
requirements  of  the  Acid  Rain  program. 

(e)(1)  Whenever  any  requirement  or 
prohibition  in  this  part  or  in  40  CFR 
parts  73-78  applies  to  an  affected 
source,  or  to  the  owner(3),  operator(s). 
or  the  designated  representative  of  an 
affected  source,  the  requirement  or 
prohibition  shall  apply  to  and  be  fully 
enforceable  against  each  owner  and 
operator  of  the  affected  source  and  of 
each  affected  unit  at  the  source 
(including  any  new  owner 
notwithstanding  any  change  of 
ownership),  each  of  whom  shall 
(notwithstanding  any  private 
indemnification  agreements  between 
and  among  the  designated 
representatives,  the  owners,  and  the 
operators)  be  liable,  as  a  matter  of 
Federal  law,  to  comply  with  any  such 
requirement  or  prohibition,  and  for  any 
violation  of  any  such  requirement  or 
prohibition. 

(2)  Whenever  any  requirement  or 
prohibition  in  this  part  or  in  40  CFR 
parts  73-78  applies  to  an  affected  unit  or 
to  the  owner(s),  operator(s),  or 
designated  representative  of  an  affected 
unit,  the  requirement  or  prohibition  shall 
apply  to  and  be  fully  enforceable 
against  each  owner  and  operator  of  the 
affected  unit  (including  any  new  owner 
notwithstanding  any  change  of 
ownership),  each  of  whom  shall 
(notwithstanding  any  private 
indemnification  agreements  between 
and  among  the  designated 
representatives,  the  owners,  and  the 
operators)  be  liable,  as  a  matter  of 
Federal  law,  to  comply  with  any  such 
requirement  or  prohibition,  and  for  any 
violation  of  any  such  requirement  or 
prohibition. 

(3)  Nothing  in  paragraphs  (e)  (1)  or  (2) 
of  this  section  shall  affect  or  limit 
private  commercial  agreements  between 
owners,  operators,  and  designated 
representatives,  or  with  any  third  party 
insurer  with  regard  to  private 
indemnification  rights  and  obligations: 
provided  that  no  such  private  agreement 
shall  give  rise  to  any  defense  as  a  matter 
of  Federal  law  to  the  applicability, 
enforceability,  or  liability  of  any  such 
person  with  regard  to  any  Acid  Rain 
program  requirement 


§72J    Prohibitions. 

(a)  No  permit  shall  be  issued  to  an 
affected  source  under  this  part  or  40 
CFR  parts  70  and  71  until  a  designated 
representative  for  the  source  and  each 
affected  unit  at  the  source  has  been 
certified,  pursuant  to  subpart  B  of  this 
part. 

(b)  No  designated  representative, 
owner  or  operator  of  any  source  subject 
to  this  part  shall  operate  an  affected  unit 
except  in  accordance  with  the 
requirements  of  this  part  and  40  CFR 
parts  73-78. 

(c)  It  shall  be  a  violation  of  the  Act  for 
a  designated  representative,  an  owner, 
or  an  operator  of  an  affected  unit  to  use 
any  Acid  Rain  compliance  option  except 
in  accordance  with  this  part. 

(d)  It  shall  be  a  violation  of  the  Act  for 
a  designated  representative,  an  owner, 
or  an  operator  of  an  affected  unit  to 
delegate  any  responsibility  to  take  any 
action,  or  comply  with  any  standard, 
requirement,  or  prohibition  of  this  part 
or  40  CFR  parts  73-78  except  as 
authorized  in  subpart  B. 

(e)  A  violation  by  the  designated 
representative,  by  an  owner,  or  by  an 
operator  of  an  affected  unit  subject  to 
the  provisions  of  this  part,  of  any 
standard,  requirement,  or  prohibition  of 
this  part  shall  be  a  violation  of  the  Act. 

§  72.9    Signatory  rsquirsmsnts. 

(a)  All  Acid  Rain  program 
submissions  required  to  be  made  on 
behalf  of  affected  sources  and  affected 
units  pursuant  to  this  part.  40  CFR  parts 
70,  71.  and  40  CFR  parts  73  through  7a 
including  the  submissions  specified  in 
§  72.21,  shall  be  made  in  writing  or  by 
an  authorized  electronic  transmission  by 
the  designated  representative  for  the 
source's  owners  and  operators  and, 
when  submitted  in  writing,  shall  be 
submitted  by  certified  mail.  Certified 
mail  shall  include  U.S.  Postal  Service 
certified  mail,  or  mail  delivery  certified 
by  any  other  independent  third-party 
postal  carrier.  In  each  submission,  the 
designated  representative  shall  sign  and 
certify: 

(1)  That  the  procedure  specified  in  the 
representation  agreement,  pursuant  to 

S  72.20.  for  obtaining  the  authorization 
of  the  owners  and  operators  of  the 
affected  source  or  unit,  as  applicable,  to 
take  such  action  has  been  complied 
with:  and 

(2)  The  following  statement:  1  certify 
under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  information  submitted  in  this 
document  and  all  its  attachments.  Based 
on  my  inquiry  of  those  individuals  with 
primary  responsibility  for  obtaining  the 
information.  1  certify  that  the 
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information  is  on  knowledge  and  belief 
true,  accurate,  and  complete.  I  am  aware 
that  there  are  significant  penalties  for 
submitting  false  or  incomplete 
information,  including  the  possibility  of 
fine  or  imprisonment. 

(b)  The  permitting  authority  shall  only 
act  upon  submissions  that  have  been 
signed,  certified,  and  filed  by  the  duly 
authorized  designated  representative  for 
the  affected  units  at  the  source. 

§  72.10    Recordkeeping. 

All  notices,  records,  and  reporfs 
(including  compliance  certifications), 
required  to  be  maintained,  issued  to  any 
person,  or  submitted  to  the 
Administrator,  a  State  air  pollution 
control  agency,  or  a  permitting  authority 
pursuant  to  this  part,  shall  be  kept  on 
file  at  the  source  for  a  period  of  5  years. 
This  period  may  be  extended  for  cause 
at  any  time  prior  to  the  end  of  5  years  in 
writing  by  the  Administrator  or  the 
permitting  authority. 

§72.11    A vailafotllty  of  information. 
The  availability  to  the  public  of 
information  provided  to.  or  otherwise 
obtained  by,  the  Administrator  under 
this  part  shall  be  governed  by  40  CFR 
part  2. 

§72.12    Computation  Of  Unw. 

(a)  Any  time  period  scheduled  to 
begin  on  the  occurrence  of  a  date, 
number  of  days.  act.  or  event  shall  begin 
on  the  day  the  act  or  event  occurs. 

(b)  Any  time  period  scheduled  to 
begin  before  the  occurrence  of  a  date, 
number  of  days.  act.  or  event  shall  be 
computed  so  that  the  period  ends  on  the 
day  before  the  act  or  event  occurs. 

(c)  If  the  final  day  of  any  time  period 
falls  on  a  weekend  or  a  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

(dj  Whenever  a  party  or  interested 
person  has  the  right,  or  is  required,  to 
act  within  a  prescribed  time  period  after 
service  of  notice  or  other  document 
upon  him  or  her  by  mail.  3  days  shall  be 
added  to  the  prescribed  time. 

§72.13    False  certifications. 

Anyone  making  a  material  false 
certification  under  this  part  shall  be 
subject  to  enforcement  pursuant  to 
section  113(c)  of  the  Act  and  18  U.S.C. 
1001. 

Subpart  B — Designated 
Representative — Certification 
Procedure 

§  72.20    Certificate  of  representation. 

(a)  No  permit  shall  be  issued  under 
this  part  to  an  affected  source,  nor  shall 
any  allowance  acquisition  or 
transaction  be  recorded  for  an  affected 


unit's  Allowance  Tracking  System 
account  established  under  40  CFR  part 
73,  until  a  designated  representative  of 
the  affected  source  and  of  each  affected 
unit  at  the  source  has  filed  a  complete 
certificate  of  representation  with  the 
Administrator  in  accordance  with  this 
section,  with  regard  to  all  matters  under 
title  IV  of  the  Act  and  under  this  part 
and  40  CFR  parts  73-78. 

(b)  The  certificate  of  representation 
shall  include: 

(1)  A  statement  that  the 
representative  was  selected  by  an 
agreement  binding  on  each  and  every 
owner  and  operator  of  the  affected 
source  and  of  each  affected  unit  at  the 
source; 

(2)  A  statement  that  daily  notice  by 
publication  in  a  journal  of  national  and 
general  circulation  has  been  given  of 
such  agreement  for  a  period  of  two 
weeks; 

(3)  A  statement  that  actual  written 
notice  of  such  agreement  has  been  given 
to  each  owner  and  operator  of  an 
affected  unit  at  the  source; 

(4)  A  list  of  the  owners  and  operators 
of  the  source  and  of  each  affected  unit 
at  the  source; 

(5)  A  statement  that  the  designated 
representative  has  all  necessary 
authority  to  carry  out  the  duties  and 
responsibilities  of  the  designated 
representative  on  behalf  of  each  owner 
or  operator  of  an  affected  unit  at  the 
source  under  the  Acid  Rain  program,  40 
CFR  parts  72-78  and  that  the  owners 
and  operators  of  the  affected  source, 
and  of  each  affected  unit  at  the  source, 
shall  be  fully  bound  and  liable  for  any 
actions  taken  or  submissions  made  by 
the  designated  representative: 

(6)  Multiple  Owners,  (i)  Where  there 
are  multiple  owners  in  an  affected  unit 
the  certificate  of  representation  shall 
certify: 

(A)  That  allowances  and  the  proceeds 
of  transactions  involving  allowances 
will  be  deemed  to  be  held  or  distributed 
in  proportion  to  each  owner's  legal, 
equitable,  leasehold,  or  contractual 
reservation  or  entitlement  in  accordance 
with  section  408(i)  of  the  Act;  or 

(B)  If  such  multiple  owners  have 
expressly  provided  for  a  different 
distribution  by  an  agreement  binding  on 
each  and  every  owner  of  the  unit,  that 
allowances  and  the  proceeds  of 
transactions  involving  allowances  will 
be  deemed  to  be  held  or  distributed  in 
accordance  with  the  agreement; 

(ii)  Except  as  otherwise  provided  in 
this  subsection,  where  all  legal  or 
equitable  title  to  or  interest  in  an 
affected  unit  is  held  by  a  single  person, 
the  certificate  of  representation  shall 
certify  that  all  allowances  in  the  unit's 


Allowance  Tracking  System  account  are 
deemed  to  be  held  for  that  person. 

(iii)  Notwithstanding  paragraphs  (b)(6) 
(i)  and  (ii)  of  this  section  or  any  private 
agreements  between  multiple  owners, 
each  owner  of  an  affected  unit  with 
multiple  owners  shall,  as  a  matter  of 
Federal  law,  be  liable  for  the  unit's 
compliance  with  the  requirements  and 
prohibitions  of  the  Acid  Rain  program 
and  for  any  violation  of  any  such 
requirement  or  prohibition. 

(7)  A  statement  that  the  designated 
representative  will  abide  by  the 
fiduciary  responsibilities  imposed 
pursuant  to  this  subpart  and  the 
agreement  specified  in  paragraph  (b)(1) 
of  this  section. 

(8)  A  statement  that  the  owners  and 
operators  of  an  affected  source,  or  an 
affected  unit  at  A  source,  shall  be  bound 
by  any  order  issued  to  the  designated 
representative  by  the  Administrator  or  a 
court  regarding  the  unit  or  source. 

(c)  Alternate  designated 
representative.  (1)  The  certificate  of 
representation  may  designate  an 
alternate  designated  representative  to 
act  on  behalf  of  the  designated 
representative,  owners,  and  operators  of 
the  source  and  each  affected  unit  at  the 
source,  in  the  event  the  certifymg 
designated  representative  is  absent  or 
otherwise  not  available  to  perform 
actions  and  duties  specified  in  this  part. 
The  alternate  designated  representative 
shall  be  a  natural  person  and  shall  be 
authorized  if  the  following  conditions 
are  met: 

(i)  The  certificate  of  representation 
submitted  by  the  designated 
representative  under  this  section 
identifies  the  full  name,  address, 
telephone  number,  and  facsimile  number 
(if  any)  of  the  alternate  designated 
representative;  certifies  that  the 
alternate  was  selected  in  accordance 
with  the  agreements,  conditions,  and 
procedures  specified  in  paragraph  (b)  of 
this  section;  and  certifies  that  the 
agreement  of  representation  specified  in 
paragraph  (b)  of  this  section  includes  a 
procedure  for  the  owners,  operators,  and 
designated  representative  of  the  source 
and  the  affected  units  to  authorize  the 
alternate  to  act  in  lieu  of  the  designated 
representative; 

(ii)  The  alternate  designated 
representative  signs  the  certificate  of 
representation,  indicating  that  he  or  she 
is  aware  of  his  or  her  duties  and 
responsibilities  as  alternate  designated 
representative;  and 

(iii)  The  designated  representative 
certifies  in  the  certificate  of 
representation  that  the  designated 
representative,  the  owners,  and  the 
operators  of  the  affected  source,  and  of 
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Allowance  Tracking  System  account  are 
deemed  to  be  held  for  that  person. 

(iii)  Notwithstanding  paragraphs  (b)(6) 
(i)  and  (ii)  of  this  section  or  any  private 
agreements  between  multiple  owners, 
each  owner  of  an  affected  unit  with 
multiple  owners  shall,  as  a  matter  of 
Federal  law,  be  liable  for  the  unit's 
compliance  with  the  requirements  and 
prohibitions  of  the  Acid  Rain  program 
and  for  any  violation  of  any  such 
requirement  or  prohibition. 

(7)  A  statement  that  the  designated 
representative  will  abide  by  the 
fiduciary  responsibilities  imposed 
pursuant  to  this  subpart  and  the 
agreement  specified  in  paragraph  (b)(1) 
of  this  section. 

(8)  A  statement  that  the  owners  and 
operators  of  an  affected  source,  or  an 
affected  unit  at  i  source,  shall  be  bound 
by  any  order  issued  to  the  designated 
representative  by  the  Administrator  or  a 
court  regarding  the  unit  or  source. 

(c)  Alternate  designated 
representative.  (1)  The  certificate  of 
representation  may  designate  an 
alternate  designated  representative  to 
act  on  behalf  of  the  designated 
representative,  owners,  and  operators  of 
the  source  and  each  affected  unit  at  the 
source,  in  the  event  the  certifymg 
designated  representative  is  absent  or 
otherwise  not  available  to  perform 
actions  and  duties  specified  in  this  part. 
The  alternate  designated  representative 
shall  be  a  natural  person  and  shall  be 
authorized  if  the  following  conditions 
are  met: 

(i)  The  certificate  of  representation 
submitted  by  the  designated 
representative  under  this  section 
identifies  the  full  name,  address, 
telephone  number,  and  facsimile  number 
(if  any)  of  the  alternate  designated 
representative;  certifies  that  the 
alternate  was  selected  in  accordance 
with  the  agreements,  conditions,  and 
procedures  specified  in  paragraph  (b)  of 
this  section;  and  certifies  that  the 
agreement  of  representation  specified  in 
paragraph  (b)  of  this  section  includes  a 
procedure  for  the  owners,  operators,  and 
designated  representative  of  the  source 
and  the  affected  units  to  authorize  the 
alternate  to  act  in  lieu  of  the  designated 
representative; 

(ii)  The  alternate  designated 
representative  signs  the  certificate  of 
representation,  indicating  that  he  or  she 
is  aware  of  his  or  her  duties  and 
responsibilities  as  alternate  designated 
representative;  and 

(iii)  The  designated  representative 
certifies  in  the  certificate  of 
representation  that  the  designated 
representative,  the  owners,  and  the 
operators  of  the  affected  source,  and  of 
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each  affected  unit  at  the  source,  shall  be 
fully  bound  and  liable  for  any  actions 
taken  or  submissions  made  by  the 
alternate  designated  representative: 

(2)  Only  one  alternate  designated 
representative  shall  be  authorized  to  act 
on  behalf  of  the  designated 
representative. 

(3)  In  the  event  of  a  confiict,  any 
action  taken  or  submission  made  by  the 
designated  representative  shall  take 
precedence  over  any  action  taken  by  the 
alternate  designated  representative  if,  in 
the  Administrator's  judgement,  the 
actions  are  concurrent  and  confiicting. 

(4)  The  designated  representative  and 
the  owners  and  operators  of  the  affected 
source,  or  of  an  affected  unit  at  the 
source,  shall  each  be  liable  for  any 
actions  taken  by  the  alternate 
designated  representative  with  regard  to 
the  source  or  the  unit.  Any  action, 
representation  or  failure  to  act  by  the 
alternate  designated  representative 
shall  be  deemed  to  be  an  action  of  the 
designated  representative,  with  all  the 
rights,  duties  and  responsibilities 
pertaining  thereto. 

(5)  The  alternate  designated 
representative  may  be  changed  at  any 
time  by  the  designated  representative 
upon  submission  of  a  new  certificate  of 
representation  to  the  Administrator  as 
provided  in  5  72.22.  Any  such  change 
shall  be  deemed  an  administrative 
amendment  of  the  permit. 

(6)  The  alternate  designated 
representative  shall  be  subject  to  the 
provisions  of  this  part  and  40  CFR  parts 
73  through  78,  that  apply  to  the 
designated  representative,  when  acting 
in  that  capacity. 

(7)  Except  as  provided  in  this  section, 
whenever  the  term  designated 
representative  is  used  in  this  part  (other 
than  paragraph  (c)  of  this  section),  in  40 
CFR  parts  73-78.  or  in  the  Acid  Rain 
program  generally,  it  shall  be  construed 
to  include  the  alternate  designated 
representative. 

(d)  A  copy  of  the  certificate  of 
representation  submitted  by  the 
designated  representative  of  an  affected 
unit  pursuant  to  this  section  shall  be: 

(1)  Included  in  and  attached  to  each 
permit  application,  proposed  compliance 
plan,  and  permit  issued  under  this  part: 
and 

(2)  Deemed  to  be  incorporated  into 
each  submission  made  by  the 
designated  representative  pursuant  to 
the  Acid  Rain  program,  by  operation  of 
law. 

(e)  Unless  otherwise  required  by  the 
Administrator,  the  documents  of 
agreement  and  notice  referred  to  in  the 
certificate  of  representation  shall  not  be 
submitted  to  the  Administrator  or  to  the 
permitting  authority.  Neither  the 


Administrator  nor  the  permitting 
authority  shall  be  under  any  obligation 
to  review  or  evaluate  the  sufficiency  of 
any  such  documents,  if  submitted. 

S  72.21    Duties  of  th«  designated 
representatWe. 

(a)  The  designated  representative 
shall  represent  and  legally  bind  as  a 
matter  of  Federal  law  each  owner  and 
operator  of  the  affected  source 
represented,  and  of  each  affected  unit  at 
the  source,  in  all  matters  pertaining  to 
the  Acid  Rain  program,  including  but  not 
limited  to:  the  holding,  transfer,  or 
disposition  of  allowances  allocated  to 
the  unit  in  accordance  with  40  CFR  part 
73;  the  submission  of  or  compliance  with 
permits,  permit  applications,  permit 
revisions,  permit  renewals,  compliance 
plans,  and  compliance  certifications 
under  this  part;  and  the  submission  of  or 
compliance  with  excess  emissions 
penalties  and  offset  plans  in  accordance 
with  40  CFR  part  77.  Notwithstanding 
the  preceding  sentence  and  provisions 
elsewhere  in  this  part,  and  consistent 
with  S  72.7(e): 

(1)  Whenever  a  requirement  or 
prohibition  of  the  Acid  Rain  program 
applies  to  an  affected  source  it  shall  be 
deemed  to  apply  to  the  designated 
representative  and  each  and  every 
owner  and  operator  of  an  affected  unit 
at  the  source; 

(2)  Whenever  a  requirement  or 
prohibition  of  the  Acid  Rain  program 
applies  to  an  affected  unit  it  shall  be 
deemed  to  apply  to  the  designated 
representative  and  each  and  every 
owner  and  operator  of  an  afTected  unit 
only.  Except  as  provided  in  this  part 
with  regard  to  multi-unit  compliance 
plans,  the  owners  and  operators  of  a 
unit  at  a  source  shall  not  be  liable  for 
any  violation  by  any  other  affected  unit 
located  at  the  same  source  of  any  such 
affected  unit  requirement  or  prohibition. 

(b)  The  designated  representative 
shall  sign,  certify,  and  file  all 
submissions  under  the  Acid  Rain 
program,  including,  but  not  limited  to: 

(1)  Acid  Rain  permit  applications, 
permit  renewal  applications,  proposed 
compliance  plans,  and  proposed  permit 
or  compliance  plan  revisions  in 
accordance  with  |  §  72.41  through  72.48 
and  Subpart  C; 

(2)  Submissions  required  to  be  made 
pursuant  to  any  Acid  Rain  comphance 
option  selected  for  one  or  more  units  at 
the  affected  source  pursuant  to  subpart 
D: 

(3)  Submissions  concerning  the 
holding,  transfer,  or  disposition  of 
allowances  to  or  from  a  unit  account, 
pursuant  to  40  CFR  part  73: 


(4)  Submissions  of  the  compliance 
certifications  required  pursuant  to 
subpart  K,  including: 

(i)  All  emissions  monitoring  reports 
required  pursuant  to  40  CFR  part  75;  and 

(ii)  All  Acid  Rain  operation  and 
maintenance  reports  required  by  an 
Acid  Rain  compliance  option  under 
subpart  D; 

(5)  Payments  of  any  excess  emissions 
penalties  required  pursuant  to  40  CFR 
part  77;  and 

(6)  Submissions  of  any  excess 
emissions  offset  plans  required  pursuant 
to  40  CFR  part  77. 

(c)  In  each  periodic  (annual,  quarterly, 
monthly,  and  other)  compliance 
certification  required  by  subpart  K  of 
this  part  and  40  CFR  parts  73-78.  the 
designated  representative  shall  include: 

(1)  A  statement  in  the  annual 
certification  required  by  S  72.402  that  all 
allowance  transactions,  and  all 
proceeds  from  any  such  transfers  have 
been  effectuated  in  accordance  with  the 
representation  agreement  required  by 

§  72.20(c); 

(2)  Statements,  as  specified  elsewhere 
in  the  applicable  provisions  of  this  part 
and  40  CFR  parts  73-78,  concerning  the 
unit's  compliance  status  with  regard  to 
requirements  specified  in  the  unit's  Acid 
Rain  permit  and  approved  compliance 
plan;  and 

(3)  A  certification,  as  required  by 

§  72.8(a)  pursuant  to  S  72.20(c)(5),  that 
the  representative  is  authorized  by  the 
owners  and  operators  to  take  such 
action. 

(d)  The  designated  representative 
shall  provide  each  owner  and  operator 
with  a  copy  of  any  Acid  Rain  program 
submission  and  of  any  written 
determination  of  the  Administrator  or 
the  permitting  authority  covering  the 
affected  source. 

(e)  The  designated  representative  of 
two  or  more  units  using  a  common  stack 
shall  submit  a  notice  and  an  emissions 
monitoring  plan  to  the  Administrator  in 
accordance  with  40  CFR  75.11(a),  and 
shall  include  a  common-stack  plan  in 
the  permit  application  for  the  source, 
pursuant  to  S  72.50. 

(f)  The  designated  representative  shall 
certify  each  submission  in  accordance 
with  S  72.9. 

(g)  Whenever  any  requirement  or 
prohibition  in  this  part  or  40  CFR  parts 
73-78  applies  to  the  designated 
representative  of  an  affected  unit  or 
affected  source,  the  requirement  or 
prohibition  shall  apply  to  and  be  fully 
enforceable  against  each  and  every 
owner  and  operator  of  the  affected  unit 
or  affected  source  (as  applicable),  each 
of  whom  shall  be  liable,  as  provided  in 
paragraph  (a)  of  this  section  and 
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§  72.7^e).  for  «iy  violation  of  sach 
requirement  or  prohibition. 

§  72.22    Changing  th*  designated 
representative. 

(a J  The  designated  representative  of 
an  affected  source  may  be  changed  at 
any  time  by  submitting  a  superseding 
certificate  of  representation  in 
accordance  with  §  72.20.  Any  such 
submission  properly  made  shall  be 
deemed  an  administrative  amendment 
of  the  permit  upon  its  receipt. 

(b)  Notnnthstanding  any  such  change, 
all  actions  by  the  previous  designated 
representative  prior  to  the  time  when 
the  superseding  certificate  of 
representation  is  received  by  the 
Administrator  shall  be  binding  on  the 
new  designated  representative  and  on 
the  owners  and  operators  of  the  affected 
unit's  at  the  source. 

(c)  No  permitting  authority  shall 
accept  any  submission  under  the  Acid 
Rain  program  other  than  from  the 
designated  representative  for  which  » 
certificate  of  representation  is  in  effect 
in  accordance  with  §  72.20  and  this 
subpart. 

§72.23    Objections. 

(a)  Once  a  representative  has  been 
properly  designated  pursuant  to  the 
notice  and  comment  procedure 
established  by  this  subpart,  the 
Administrator  shall  rely  on  the 
certificate  of  representation  unless  and 
until  a  superseding  certificate  is  filed 
with  the  Administrator  pursuant  to 

§  72.22. 

(b)  Other  than  as  a  result  of  a 
certificate  of  representation  submitted 
pursuant  to  {  72.22  for  the  purpose  of 
changing  the  designated  representative, 
no  objection  or  other  communication 
submitted  to  the  Administrator  or  the 
permitting  authority  concerning  the 
representation  of  the  designated 
representative  shall  affect  any 
recordation  of  an  allowance  transfer 
properly  submitted  pursuant  to  40  CFR 
part  73.  or  the  processing  of  any  permit 
program  submissions  properly  made 
pursuant  to  this  part,  or  any  other 
submission  made  by  the  designated 
representative  pursuant  to  the  Acid  Rain 
program.  With  respect  to  any  objection 
concerning  the  representation  of  the 
designated  representative,  in  no  event 
shall  the  Administrator  stay  any  future 
allowance  transfers  or  permit 
submissions. 

(c)  Neither  the  United  States,  the 
Administrator,  the  EPA.  any  EPA 
employee,  nor  any  permitting  authority 
will  adjudicate  any  private  legal  dispute 
conoeming  the  representatioa  of  any 
designated  represeniatixv.  includir^ 


private  disputes  concerning  the 
proceeds  of  allowance  transfers. 

(d^  No  objection  or  new  certificate  of 
representation  filed  by  the  owners  or 
operators  shall  affect  the  finality  of  any 
permit  action  resulting  from  a 
submission  pursuant  to  this  part,  by  a 
designated  representative  duly  certified 
pursuant  to  this  subpart. 

§  72.24    Change  owners  and  operators. 

(a)  In  die  event  a  new  owner  or 
operator  of  an  affected  unit  is  not 
included  in  the  list  of  owners  and 
operators  submitted  in  the  certificate  of 
representation  pursuant  to  §  72.20,  such 
new  owner  or  operator  shall  be  deemed 
to  be  stibject  to  the  certificate  of 
representation,  to  any  permit 
application,  permit  compliance  plan,  or 
offset  plan  submitted  or  approved  under 
this  part  and  to  the  actions  of  the 
designated  representative  of  the  unit  by 
operation  of  law. 

(b)  Within  30  days  following  the 
transaction  giving  rise  to  any  change  in 
ownership  or  operator  including  the 
addition  of  a  new  owner  or  operator,  the 
designated  representative  shall  submit  a 
revision  to  the  certificate  of 
representation  amending  the  list  of 
owners  and  operators  to  include  the 
change. 

(c)  Any  new  owner  or  operator  of  an 
affected  source  or  of  an  affected  unit  at 
the  source  shall  be  subject  to  and  be 
bound  by,  the  provisions  of  any  Acid 
Rain  program  submission  made  by  the 
designated  representative  for  the  source 
and  the  Acid  Rain  permit  and 
compliance  plan  or  offset  issued  to  the 
source  by  a  permitting  authority  in 
accordance  with  this  part. 

(d)  Notwithstanding  the  previous 
subsection,  any  change  in  ownership  or 
interest  in  an  affected  unit  shall  require 
the  submission  of  a  new  certificate  of 
representation  for  the  designated 
representative. 

9  72.25    Designated  representative 
identification  number. 

The  Administrator  shall  issue  to  each 
designated  representative  properly 
certified  in  accordance  with  this  subpart 
an  Acid  Rain  program  personal 
identification  number  (DR  PIN«)  within 
30  days  of  receiving  a  certificate  of 
representation.  Each  submission  made 
by  the  designated  representative 
pursuant  to  this  part  and  40  CFR  parts 
73-7a  ^all  include  the  DR  P1N«^. 

Subpart  C — Acid  Ratn  Permit 
Applications  arid  Compliance  Plans 

§  72.30    Rsqulremenl  to  appty. 

(a)  Doty  to  apply.  (1)  It  shall  be  a 
violation  of  title  IV  (^  the  Act  and  this 


part  for  any  affected  source  with  an 
affected  unit  as  specified  in  §  72.7,  to 
fail  to  have  an  Acid  Rain  permit 
application  or  permit  that  covers  its 
Acid  Rain  program  requirements  in 
accordance  with  this  part  and  40  CFE 
parts  73-78. 

(2)  Any  designated  representative  of 
any  affected  source  that  does  not  have 
an  Acid  Rain  permit  shall  submit  a 
complete  Acid  Rain  permit  application, 
including  an  Acid  Rain  compliance  plan 
for  each  affected  unit  at  the  source,  in 
accordance  with  §  72.32  and  subpart  D. 

(3)  Where  an  affected  source  consists 
of  more  than  one  affected  unit  the 
permit  application  or  permit  shall  cover 
and  be  binding  on  all  such  units. 

(4)  The  designated  representative  for 
the  affected  source  shall  submit  the 
permit  application  on  behalf  of  all  the 
owners  and  operators  of  the  affected 
units  at  the  source. 

(b)  Deadlines.  (1)  Phase  i.  For  any 
source  with  an  affected  imit  meeting  the 
criteria  specified  in  S  72.7(aKl).  a 
complete  Acid  Rain  permit  application 
shall  be  submitted  to  the  Administrator 
on  or  before  February  15, 1993. 

(2)  Phase  11  Sulfur  Dioxide.  For  any 
source  with  an  existing  affected  unit  as 
specified  in  §  72.7(a)(3].  a  complete  Acid 
Rain  permit  application  for  sulfur 
dioxide  shall  be  submitted  to  the 
permitting  authority  on  or  before 
January  1. 1996. 

(3)  Phase  II  Nitrogen  Oxides.  For  any 
source  with  an  existing  affected  unit  as 
specified  in  S  72.7(a)(3),  a  complete  Acid 
Rain  permit  application  for  nitrogen 
oxides  revising  the  Phase  II  permit 
issued  pursuant  to  paragraph  (b)(2)  of 
this  section,  shall  be  submitted  to  the 
permitting  authority  on  or  before 
January  1. 1998. 

(4)  New  units.  For  any  source  with  a 
new  unit  as  specified  in  §  72.7(a)(4),  a 
complete  Acid  Rain  permit  apptication 
shall  be  submitted  to  the  permitting 
authority  in  accordance  with  the 
deadlines  specified  in  §  72.45(b). 

(5)  Acid  Rain  compliance  option 
deadiines.  The  deadhne  for  submitting 
applications  for  one  or  more  Acid  Rain 
compliance  option  as  provided  in 
subpart  D,  including  a  permit 
application  for  any  source  with  a  unit 
designated,  as  provided  in  i  72.7(a)(2). 
pursuant  to  any  such  option,  shall  be  the 
deadline  specified  in  the  relevant 
section  of  subpart  D. 

(c)  Duty  to  reapply.  Except  as 
provided  above  for  initial  Hiase  I  and 
Phase  II  permitting,  a  complete  Acid 
Rain  permit  renewal  application  shall  be 
submitted  for  eadi  source  with  an 
affected  unit  at  least  18  months  prior  to 
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part  for  any  affected  source  with  an 
affected  unit  as  specified  in  §  72.7,  to 
fail  to  have  an  Acid  Rain  permit 
application  or  permit  that  covers  its 
Acid  Rain  program  requirements  in 
accordance  with  this  part  and  40  CFR 
parts  73-78. 

(2)  Any  designated  representative  of 
any  affected  source  that  does  not  have 
an  Acid  Rain  permit  shall  submit  a 
complete  Acid  Rain  permit  application, 
including  an  Acid  Rain  compliance  plan 
for  each  affected  unit  at  the  source,  in 
accordance  with  §  72,32  and  subpart  D. 

(3)  Where  an  affected  source  consists 
of  more  than  one  affected  unit,  the 
permit  application  or  permit  shall  cover 
and  be  binding  on  all  such  units. 

(4)  The  designated  representative  for 
the  affected  source  shall  submit  the 
permit  application  on  behalf  of  all  the 
owners  and  operators  of  the  affected 
units  at  the  sotm:e. 

[h]  Deadlines.  (1)  Phase  I.  For  any 
source  with  an  affected  unit  meeting  the 
criteria  specified  in  §  72.7(aMl).  a 
complete  Acid  Rain  permit  application 
shall  be  submitted  to  the  Administrator 
on  or  before  February  15. 1993. 

(2)  Phase  11  Sulfur  Dioxide.  For  any 
source  with  an  existing  affected  unit  as 
specified  in  §  72.7(a)(3),  a  complete  Acid 
Rain  permit  application  for  sulfur 
dioxide  shall  be  submitted  to  the 
permitting  authority  on  or  before 
January  1. 1996. 

(3)  Phase  U  Nitrogen  Oxides.  Fur  any 
source  with  an  existing  affected  unit  as 
speciHed  in  S  72.7(a)(3),  a  complete  Acid 
Rain  permit  application  for  nitrogen 
oxides  revising  the  Phase  U  permit 
issued  pursuant  to  paragraph  {b)(2j  of 
this  section,  shall  be  submitted  to  the 
permitting  authority  on  or  before 
January  1, 1998. 

(4)  New  units.  For  any  source  with  a 
new  unit,  as  specified  in  $  72.7(a)(4),  a 
complete  Acid  Rain  permit  application 
shall  be  submitted  to  the  permitting 
authority  in  accordance  with  the 
deadlines  specified  in  §  72.45(b). 

(5)  Arid  Rain  compliance  option 
deadhnes.  The  deadhne  for  submitting 
apf)lications  for  one  or  more  Acid  Rain 
compliance  option  as  provided  in 
subpart  D,  including  a  permit 
application  for  any  source  with  a  unit 
designated,  as  provided  in  \  72.7(a)(2), 
pursuant  to  any  such  option,  shall  be  the 
deadline  specified  in  the  relevant 
section  of  subpart  D. 

(c)  Duty  to  reapply.  Except  as 
provided  above  for  initial  Phase  I  and 
Phase  U  permitting,  a  complete  Acid 
Rain  permit  renewal  application  shall  be 
submitted  for  eacAi  source  with  an 
affected  unit  at  least  18  months  prior  to 
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the  expiration  of  the  unit's  existing 
permit. 

(d)  Unless  provided  elsewhere  in  this 
part,  copies  of  all  permit  applications 
and  proposed  compliance  plans 
provided  for  in  this  part  shall  be 
submitted  to  the  State  permitting 
authority  or  air  quality  agency  for  the 
State  where  the  source  is  located,  to  the 
U.S.  Environmental  Protection  Agency 
Regional  Office  for  the  Region  where  the 
affected  source  is  located,  and  to  the 
U.S.  Environmental  Protection  Agency 
Acid  Rain  Division  Headquarters  office, 
as  provided  in  §  72.4(d). 

§  72.31     Information  requirements  for  acid 
rain  permit  applications. 

All  Acid  Rain  permit  applications 
shall  contain  the  following  information, 
which  shall  be  submitted  on  the 
appropriate  Acid  Rain  permit 
application  forms  as  provided  in 
appendix  C  of  this  part: 

(a)  Affected  source  information.  For 
the  affected  source  for  which  the 
application  is  submitted,  specify  using 
SF#  7231  in  appendix  C  of  this  part: 

(1)  The  source  name; 

(2)  The  source  mailing  address; 

(3)  The  source  location; 

(4)  The  affected  units  and  other  units 
at  the  source; 

(5)  During  Phase  I.  the  NERC  region  or 
sub-region  where  the  source  is  located, 
and  the  name  of  the  utility  system  for 
the  source. 

(6)  During  Phase  I.  the  aggregate 
baseline  of  all  Phase  I  units  in  the 
system  of  which  the  source  is  a  part; 

(7)  That  5  year  projected  utilization 
generation,  and  schedule  of  planned 
outages  for  each  unit  at  the  source  are 
on  record  at  the  source. 

(8)  Designated  representative 
information  as  follows: 

(i)  The  name,  mailing  address, 
telephone  number,  facsimile  number, 
and  Acid  Rain  identification  number  for 
the  designated  representative  (and 
alternate  designated  representative); 
and 

(ii)  The  current  certificate  of 
representation  pursuant  to  subpart  B. 

(9)  The  standard  provisions  and 
prohibitions  set  forth  in  §  72.54. 

(b)  Affected  unit  information.  For 
each  affected  unit  at  the  source  for 
which  the  Acid  Rain  permit  application 
is  submitted,  specify  using  S¥^  7231A  in 
appendix  C  of  this  part: 

(1)  The  name  and  Acid  Rain  unit 
identification  number,  as  provided  in 
appendix  A  or  B  of  this  part,  or  as 
reported  on  the  NADB.  of  the  unit; 

(2)  Whether  the  unit  is  an  existing, 
opt-in,  or  new  unit; 

(3)  Each  unit's  boiler  type,  as  provided 
in  40  CFR  part  76: 


(4)  Whether  the  unit  is  a  multi-header 
unit; 

(5)  Whether  the  unit  shares  a  common 
stack  with  one  or  more  other  units; 

(6)  The  most  stringent  Federally 
enforceable  emissions  limitation  for 
sulfur  dioxide  and  nitrogen  oxides 
applicable  to  the  unit. 

(7)  The  Acid  Rain  program  emissions 
limitations  for  sulfur  dioxide  and 
nitrogen  oxides  applicable  to  the  unit: 

(8)  Projected  annual  utilization  for  the 
unit  for  1993-1999  (in  mmBtu)  as 
reported  on  DOE  Form  767  filed  in  the 
year  in  which  the  application  is 
submitted;  and 

(9)  A  compliance  plan  for  the  unit,  as 
provided  in  S  72.32,  and  Subpart  D  (if 
applicable). 

(c)  Monitoring  system  information — 
(1)  Monitoring  plan,  (i)  Attach  the 
monitoring  plan  for  each  affected  unit  at 
the  source,  approved  by  the 
Administrator  pursuant  to  40  CFR  part 
75;  or 

(ii)  During  Phase  I.  attach  the 
proposed  monitoring  plan  for  each 
affected  unit  for  approval  by  the 
Administrator  pursuant  to  40  CFR  part 
75;  or 

(iii)  During  Phase  I.  indicate  that  a 
proposed  monitoring  plan  has  been 
submitted  to  the  Administrator  for  each 
affected  unit  for  approval  pursuant  to  40 
CFR  part  75. 

(2)  Monitor  certification,  (i)  Attach  the 
certification  for  each  monitor  certified 
pursuant  to  40  CFR  part  75;  or 

(ii)  During  Phase  I,  attach  initial 
verification  test  results  for  each  monitor 
for  certification  pursuant  to  40  CFR  part 
75;  or 

(iii)  During  Phase  I.  indicate  that  such 
test  results  have  been  submitted  to  the 
Administrator  for  certification  pursuant 
to  40  CFR  part  75;  or 

(iv)  During  Phase  I.  certify  that  such 
test  results  will  be  submitted  to  the 
Administrator  for  certification  in  a 
timely  maimer  as  provided  in  40  CFR 
part  75. 

(d)  Prohibition.  Each  permit 
application  shall  include  a  requirement 
that  the  source  will  comply  with  all 
requirements  of  the  Acid  Rain  program, 
including  those  set  forth  in  this  part  and 
40  CFR  part  73-78,  and  all  reporting  and 
recordkeeping  requirements  of  the  Acid 
Rain  program. 

§  72.32    Acid  rain  compliance  plan 
requirements. 

(a)  General.  (1)  Each  Acid  Rain  permit 
application  shall  include  a  compliance 
plan  specifying  one  or  more  Acid  Rain 
compliance  option  for  each  affected  unit 
at  the  affected  source,  using  the 
appropriate  standard  form(s)  provided 
for  in  appendix  C  of  this  part. 


(2)(i)  A  multi-unit  compliance  plan  for 
units  located  at  more  than  one  affected 
source  may  be  approved  pursuant  to  this 
part;  Provided  that  such  compliance 
plan  is  signed  and  certified  by  the 
designated  representative  for  each 
source  with  an  affected  unit  governed 
by  the  plan,  and  is  cross-referenced  and 
incorporated  as  approved  by  the 
permitting  authority  without 
modification  into  the  respective  Acid 
Rain  permit  applications  and  permits  for 
the  affected  sources.  The  designated 
representative  for  a  source  with  an 
affected  unit  governed  by  a  multi-unit 
compliance  plan  involving  units  located 
at  one  or  more  other  source,  shall 
include  in  the  permit  application  for  the 
source  informational  copies  of  the 
complete  permit(s)  or  permit 
application(s)  for  the  other  80urce(s). 
including  the  compliance  plans  for  each 
affected  unit  at  the  other  80urce(s) 
governed  by  the  multi-unit  plan. 

(ii)  Notwithstanding  paragraph 
(d)(2](i).  of  this  section,  no  substitution 
plan  or  nitrogen  oxides  averaging  plan 
shall  be  approved  unless  all  units 
subject  to  such  plan  have  the  same 
designated  representative. 

(iii)  The  owners,  operators,  and 
designated  representative  of  an  affected 
unit  governed  by  a  multi-unit 
compliance  plan  shall  be  liable  for  any 
violation  of  the  plan's  requirements  or 
prohibitions  at  any  affected  unit 
governed  by  the  multi-unit  plan, 
including  violations  at  a  unit  governed 
by  the  plan  that  is  located  at  another 
source. 

(3)  In  no  event  shall  an  ejected  unit, 
including  a  unit  which  is  subject  to  more 
than  one  compliance  option,  shall  have 
more  than  one  designated 
representative. 

(4)  Nothing  in  this  section  regarding 
compliance  plans  or  in  title  V  of  the  Act 
shall  be  construed  as  affecting 
allowances,  except  as  authorized  by  this 
part. 

(b)  Each  affected  unit  shall  employ 
one  or  more  of  the  compliance  options 
specified  in  paragraphs  (b)(l)-{8)  of  this 
section,  as  provided  further  in  subpart 
D,  to  meet  its  Acid  Rain  program 
emissions  limitation  requirements.  The 
designated  representative  for  each  such 
affected  unit  shall  submit  a  plan,  using 
the  appropriate  standard  forms  specified 
in  appendix  C  of  this  part,  selecting  any 
such  option(s)  as  follows: 

(1)  For  the  standard  compliance 
method  for  sulfur  dioxide  or  nitrogen 
oxides,  the  requirements  pet  forth  in 
S  72.40(b); 

(2)  For  substitution  plans,  the 
requirements  set  forth  in  {  72.41; 
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(3f  For  Phase  1  Extension  plans,  the 
requireraents  set  forth  in  £  7Z42: 

(4}  For  reduced  utilization  plans,  the 
requirements  set  forth  m  5  72.43; 

(5)  For  repowering  extension  plans, 
the  requirements  set  forth  in  5  72.44; 

(6)  For  nitrogen  oxides  emissions 
averaging  plans,  the  requirements  set 
forth  in  §  72.46  and  40  CFR  part  78; 

(7)  For  nitrogen  oxides  alternative 
emissions  limitation  plans,  the 
requirements  set  forth  in  S  72.47  and  40 
CFR  part  76;  and 

(8)  For  nitrogen  oxides  Phase  I 
Extension  plans,  the  requirements  set 
forth  in  §  72.46  and  40  CFR  part  76. 

(c)  The  designated  representative  for 
an  opt-in  unit  shall  comply  %vith  the 
requirements  set  forth  in  {  72.49  and  40 
CFR  part  74.  in  addition  to  the  statement 
in  §  72.40(b),  and  the  information 
requirements  of  i  72.31. 

(d|  The  designated  representative  for 
multiple  laiits  with  a  common-stack 
shall  comply  with  the  requirements  set 
forth  in  S  72.50.  in  addition  to  the 
statement  in  {  72.40(b).  and  the 
infonnation  requirements  of  {  72.31. 

(e)  The  desi^iated  representative  for 
a  new  unit  shall  comply  with  the 
information  requirements  set  forth  in 
§  72.43.  in  addition  to  the  statement  in 
§  72.40(bl.  and  the  information 
requirements  in  S  72.31. 

(0  The  designated  representative  shall 
specify  the  calendar  year(s)  during 
which  each  compliance  option  selected 
shall  apply. 

(gj  If,  by  the  time  of  applying  for  a 
permit,  the  source  has  not  reached  a 
firm  decision  about  which  compliance 
option(s)  authorized  under  this  part  the 
affected  unit  will  employ,  the  designated 
representative  may,  subject  to  subpart 
D,  propose  one  or  more  Acid  Rain 
compliance  option  in  the  proposed 
compliance  plan  for  conditional 
approval.  To  activate  a  conditionally- 
approved  compliance  option,  the 
designated  representative  shall  notify 
the  Administrator  of  the  source's 
decision  that  Ihe  conditionally-approved 
compliance  option  will  actually  be 
pursued.  No  further  review  or  revision  of 
the  permit  shall  be  required.  No 
conditionally  approved  compliance 
option  shall  become  effective  unless  and 
until  the  designated  representative 
activates  the  option  by  notifying  the 
Administrator.  In  order  for  a 
cooditiooally-approved  compliance 
option  to  apply  to  a  unit  daring  any 
calendar  year  the  deadline,  if  any,  for 
notifying  the  Administrator  of  a  decision 
to  activate  the  option  specified  in 
subpart  D  shall  apply.  The  notification 
shall  specify,  in  accordance  with 
subpart  0,  whether  the  compliance 
option  activation  is  sought  for  the 


current  calendar  year  or  for  the 

following  calendar  year. 

9  TtSi    Binding  vftect  of  acid  rain 
program  permit  a|>piications  and  proposed 
compliance  plans. 

As  provided  in  section  408  of  the  Act. 
each  Acid  Rain  program  permit 
application  and  compliance  plan  shall 
be  binding  on  the  owners  and  operators 
of  the  affected  source  and  the  affected 
unit(s)  covered  by  the  permit  application 
and  proposed  compliance  plan,  to  the 
extent  the  application  and  plan 
provisions  are  consistent  with  title  IV 
and  the  Acid  Rain  program 
requirements,  beginning  on  the  dale  of 
submission,  unless  and  until  the 
submission  is  superseded  by  a  proposed, 
initial  or  final  Acid  Rain  permitting 
decision,  including  a  determination  of 
incompleteness  or  a  disapproval. 

Subpart  D— Acid  Rain  Conf>pRance 
Options 

§72.40    General 

(a)  Applicability.  (1)  This  subpart 
shall  apply  to  each  affected  source 
required  to  submit  an  Acid  Rain  permit 
application  and  proposed  compliance 
plan  p»irsuant  to  this  part,  and  to  each 
affected  unit  at  an  affected  source. 

(2)  Each  proposed  compliance  plan 
submitted  pursuant  to  (  72.32  shall 
specify  one  or  more  of  the  Acid  Rain 
compliaTKe  options  specified  in  this 
subpart  (§  72.40(b) — §  72.50),  for  each 
affected  unit  at  the  source  by  including 
the  appropriate  standard  form  provided 
in  appendix  C  of  this  part  and  by 
submitting  such  other  information 
required  by  this  subpart  for  the  option 
selected. 

(b)  Standard  compliance,  (1)  The 
requirement  in  Section  408  of  the  Act 
and  under  subpart  C  of  this  part  to  have 
a  compliance  plan  shall  be  deemed 
satisfied  by  a  certification  by  the 
designated  representative  of  an  affected 
unit  that  the  unit  will  meet  the 
applicable  emissions  limitation 
requirements  as  set  forth  in  the  permit 
application  and  the  proposed 
compliance  plan  in  a  timely  manner, 

(2)  If  the  designated  representative  of 
any  affected  unit  is  selecting  the 
standard  compliance  option  only,  the 
designated  representative  shall  so 
indicate  by  checking  the  appropriate 
box  on  the  Acid  Rain  permit  application 
form.  SF*  7231A  in  appendix  C  of  this 
part 

(c)  In  the  case  of  sulfur  dioxide, 
regardless  of  the  compliance  option 
chosen,  the  plan  shall  certify  that  the 
designated  representative  will  hold 
allowances  or  properly  submit 
allowances  for  recordation  as  of  the 


allowance  transfer  deadline,  in  the 
Allowance  Tracking  System  compliance 
subaccount  for  the  unit  established 
pursuant  to  40  CFR  part  73.  not  less  than 
the  total  annual  emissions  of  sulfur 
dioxide  from  the  unit. 

(d)  In  addition  to  the  standard 
compliance  option,  the  designated 
representative  may  select  one  or  more  of 
the  compliance  options  specified  in 
!  72.48  for  (he  affected  unit  by  following 
the  procedures  specified  in  those 
sections. 

9  72.41    Phase  I  substitution  plans. 

(a)  Applicability.  This  section  shall 
apply  during  Phase  1  onW  to  existing 
units  listed  in  appendix  A  or  B  of  this 
part,  and  to  the  designated 
representative,  the  owners,  and 
operators  of  any  such  units  seeking  to 
designate  the  appendix  B  unit  as  a 
substitution  unit  for  the  purposes  of 
meeting  the  appendix  A  unit's  Phase  J 
sulfur  dioxide  emissions  reduction 
obligations  by  the  distribution  of 
allowances  between  the  two  units, 
where  the  appendix  B  unit  is  under  the 
control  of  the  same  designated 
representative  as  the  appendix  A  unit 
for  which  the  proposed  substitution  plan 
is  submitted. 

(b)(1)  The  designated  representative 
for  a  Phase  I  affected  unit  listed  in 
appendix  A  may  include  in  the  unit's 
Acid  Rain  permit  application  and 
proposed  compliance  plan,  a  proposal  to 
reassign,  in  whole  or  in  part,  the 
appendix  A  unit's  Phase  I  sulfur  dioxide 
emissions  reduction  requirements  to  one 
or  more  appendix  B  substitution  unit. 

(2)  The  designated  representative  may 
reassign  all  or  part  of  the  sulfur  dioxide 
reduction  requirements  of  a  single 
appendix  A  unit  or  of  multiple  appendix 
A  units: 

(i)  To  a  single  substitution  unit  or 
(ii)  To  multiple  substitution  units, 

(3)  A  reassignment  of  the  emissions 
reductions  requirements  of  one  or  more 
appendix  A  units  to  one  or  more 
substitution  units  shall  ensure  that  not 
less  than  the  combined  total  of  the 
emissions  reductions  that  would  be 
required  of  the  appendix  A  units  in  the 
absence  of  the  plan,  is  af:hieved  by  the 
substitution  unit(s). 

(4)  A  substitution  plan  submitted 
pursuant  to  a  common-stack  plan  in 
accordance  with  §  72.50  shall  not  be 
required  to  propose  a  rea.ssignment  of 
emissions  reductions  pursuant  to 
paragraphs  (b)(l)-(b)(3);  Provided  T\Mi\ 
the  substitution  plan  meets  the  other 
requirements  of  this  section. 

(5)  The  designated  representative  may 
use  a  substitution  unit  as  the  control 
■mit  in  a  Phase  I  Extension  plan: 
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allowance  transfer  deadline,  in  the 
Allowance  Tracking  System  compliance 
subaocount  for  the  unit  established 
pursuant  to  40  CFR  part  73.  not  less  than 
the  total  annual  emissions  of  sulfur 
dioxide  from  the  unit. 

(d)  In  addition  to  the  standard 
compliance  option,  the  designated 
representative  may  select  one  or  more  of 
the  compliance  options  specified  in 
§  72.48  for  the  affected  unit  by  following 
the  procedures  specified  in  those 
sections. 

§  72.41    Phase  I  substitution  plans. 

(a)  Applicability.  This  section  shall 
api^y  during  Phase  1  onW  to  existing 
units  listed  in  appendix  A  or  B  of  this 
part,  and  to  the  designated 
representative,  the  owners,  and 
operators  of  any  such  units  seeking  to 
designate  the  appendix  B  unit  as  a 
substitution  unit,  for  the  purposes  of 
meeting  the  appendix  A  unit's  Phase  J 
sulfur  dioxide  emissions  reduction 
obligations  by  the  distribution  of 
allowances  bNgtween  the  two  units, 
where  the  appendix  B  unit  is  under  the 
control  of  the  same  designated 
representative  as  the  appendix  A  unit 
for  which  the  proposed  substitution  plan 
is  submitted. 

(b)(1)  The  designated  representative 
for  a  Phase  I  affected  unit  listed  in 
appendix  A  may  include  in  the  units 
Acid  Rain  permit  application  and 
proposed  compliance  plan,  a  proposal  to 
reassign,  in  whole  or  in  part,  the 
appendix  A  unit's  Phase  I  sulfur  dioxide 
emissions  reduction  requirements  to  one 
or  more  appendix  B  substitution  unit. 

(2)  The  designated  representative  may 
reassign  all  or  part  of  the  sulfur  dioxide 
reduction  requirements  of  a  single 
appendix  A  unit  or  of  multiple  appendix 
A  units: 

(i)  To  a  single  substitution  unit,  or 
(ii)  To  multiple  substitution  units. 

(3)  A  reassignment  of  the  emissions 
reductions  requirements  of  one  or  more 
appendix  A  units  to  one  or  more 
substitution  units  shall  ensure  that  not 
less  than  the  combined  total  of  the 
emissions  reductions  that  would  be 
required  of  the  appendix  A  units  in  the 
absence  of  the  plan,  is  af;hieved  by  the 
substitution  unit(s]. 

(4)  A  substitution  plan  submitted 
pursuant  to  a  common-stack  pUin  in 
accordance  with  §  72.50  shall  not  be 
required  to  propose  a  rea.ssignment  of 
emissions  reductions  pursuant  to 
paragraphs  (b)(l)-(b}(3);  Provided  Thai 
the  substitutiori  plan  meets  the  othcr 
requirements  of  this  section. 

(5)  The  designated  representative  may 
use  a  substitution  unit  as  the  control 
•init  in  a  Phase  I  Extension  plan: 
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Provided  That  the  plan  meets  the 
requirements  of  this  section  and  §  72.42. 

(c)  Special  procedures.  (1)  A 
substitution  plan  shall  only  be  effective 
during  Phase  I  (January  1. 1995  through 
December  31. 1999),  may  become 
effective  at  any  time  during  Phase  1.  and 
once  a  substitution  plan  has  been 
approved  and  becomes  effective  it  shall 
remain  effective  until  the  end  of  Phase  I. 
unless  a  termination  date  is  specified  in 
the  approved  plan,  or  unless  subject  to 
paragraph  (c)(2)  of  this  section  the  plan 
is  terminated  pursuant  to  §  72.303 
(administrative  permit  amendment). 

(2)  No  substitution  plan  shall  be 
terminated  before  the  end  of  Phase  I,  nor 
any  substitution  unit  under  the  plan  be 
de-designated,  unless  allowances 
equivalent  in  number  and  compliance 
use  date  to  those  allocated  pursuant  to 
the  plan  for  all  units  governed  by  the 
plan  for  the  remainder  of  Phase  1  are 
surrendered.  Such  surrender  shall  be 
effected  by  the  recordation  of  such 
allowances,  pursuant  to  40  CFR  part  73. 
subparts  C  and  D,  in  the  Allowance 
Tracking  System  account(s)  of  such 
unit(s),  and  the  deduction  of  such 
allowances  pursuant  to  40  CFR  73.35(g). 

(3)  No  substitution  plan  under  which 
the  substitution  unit  also  serves  as  a 
Phase  I  Extension  control  unit  shall  be 
terminated,  nor  shall  such  substitution 
unit  be  de-designated,  before  the  end  of 
Phase  I,  December  31. 1999. 

(d)  Contents  of  substitution  plan.  (1) 
General  information.  Each  substitution 
plan  contained  in  the  permit  application 
shall  include  the  following  information, 
using  SF*  7241  in  appendix  C  of  this 
part: 

(i)  Identification  of  each  unit  proposed 
to  be  governed  by  the  substitution  plan, 
including  each  appendix  A  unit,  and 
each  proposed  substitution  unit; 

(ii)  The  proposed  date  the  substitution 
plan,  if  approved,  would  become 
effective  (if  other  than  January  1, 1995); 
or 

(iii)  The  proposed  date,  if  known,  the 
substitution  plan,  if  approved,  would 
terminate  (if  prior  to  December  31, 1999); 

(iv)  Documentation,  to  the  satisfaction 
of  the  Administrator,  thai  the  annual 
tonnage  limits  proposed  in  the 
substitution  plan  will,  in  total,  achieve 
the  same  or  greater  annual  emissions 
reduction  than  would  have  been 
achieved  by  the  appendix  A  unit  and  the 
substitution  unit  or  units  without  such 
substitution.  Such  documentation  shall 
include  the  following  calculations,  using 
SF^  7241  in  appendix  C  of  this  part* 

(A)  Calculation  of  the  required  annual 
emissions  reductions  (in  tons  per  year) 
without  a  substitution  plan  for  each 
appendix  A  unit  governed  by  the 
proposed  substitution  plan  as  follows: 


(1)  Baseline  X  the  lesser  of  actual  or 
allowable  1985  emissions  rate  for  sulfur 
dioxide/2000  =  Tons  sulfur  dioxide  1965 

(2)  Tons  sulfur  dioxide  1985  — 
Appendix  A  unit's  basic  allocation  = 
Phase  I  unit's  required  annual  emissions 
reduction  (in  tons  per  year)  without  plan 

(B)  Calculation  of  the  required  annual 
emissions  reductions  tin  tons  per  year) 
without  a  substitution  plan  for  each 
appendix  B  substitution  unit  governed 
by  the  proposed  substitution  plan  as 
follows:  (Baseline  X  lesser  of  actual  or 
allowable  1985  emissions  rate/  2000] — 
[Baseline  X  the  most  stringent  Federally 
enforceable  allowable  emissions  rate  in 
the  year  that  the  application  is 
submitted  '  =  the  substitution  unit's 
annual  required  emissions  reductions  (in 
tons  per  year)  without  the  plan. 

(C)  Calculation  of  the  proposed 
annual  sulfur  dioxide  emissions 
reductions  (in  tons  per  year)  that  will  be 
achieved  by  each  appendix  A  unit  under 
the  proposed  substitution  plan  as 
follows:  Tons  sulfur  dioxide  1985  (as 
calculated  in  subsection  (d)(l)(iv)(A)(7) 
of  this  section— annual  projected  sulfur 
dioxide  emissions  (in  tons  per  year) 
under  the  proposed  plan  =  annual 
reductions  (in  tons  per  year)  that  will  be 
achieved  by  the  Appendix  A  unit. 

(D)  Calculation  of  the  proposed 
annual  sulfur  dioxide  emissions 
reductions  (in  tons  per  year)  required  to 
be  achieved  by  each  substitution  unit 
under  the  proposed  substitution  plan  as 
follows:  (Baseline  x  the  lesser  of  actual 
or  allowable  1985  emissions  rate/ 
2000] — [proposed  annual  sulfur  dioxide 
emissions  (in  tons  per  year)  required  to 
satisfy  the  proposed  plan  *  =  proposed 
annual  reductions  (in  tons  per  year) 
required  to  satisfy  the  plan  for  the 
substitution  unit. 

(E)  Calculation  showing  that  the  total 
annual  sulfur  dioxide  emissions 
reductions  (in  tons  per  year)  under  the 
proposed  substitution  plan  will  be  equal 
to  or  greater  than  the  total  annual  sulfur 
dioxide  emissions  reductions  (in  tons 
per  year)  that  would  have  been 
achieved  without  the  plan  as  follows: 
[The  sum  total  for  (d)(i)(iv)(C)  (in  tons 
per  year)  for  a  given  year  for  all 
appendix  A  units  governed  by  the 
proposed  substitution  plan  plus  the  sum 
total  for  (d)(l)(iv)(D)  (in  tons  per  year) 


■  if  the  mosi  stringent  Federally  enforceable 
allowable  emissiont  rate  for  the  substitution  unit  in 
the  year  that  the  application  is  submitted  is  the 
same  as  or  less  strinxent  than  the  lesser  of  the 
actual  or  allowabie  IQBS  emissions  rate  for  that  unit, 
the  reductions  required  of  the  substitute  unit 
without  the  plan  are  deemed  to  be  zero. 

*  The  proposed  annual  sulfur  dioxide  emissions 
required  to  satisfy  the  proposed  plan  are  the 
minimum  emissions  required,  not  the  actual 
projected  emissions  if  they  are  less  than  what  it 
required  to  satisfy  the  pUn. 


for  a  given  year  for  all  substitution  units 
governed  by  the  proposed  substitution 
plan]  greater  than  or  equal  to  (the  sum 
total  for  (d)(l)(iv)(A)(2)  (in  tons  per 
year)  for  a  given  year  for  all  appendix  A 
units  governed  by  the  proposed 
substitution  plan  plus  the  sum  total  for 
(d){l)(iv)(B)  (in  tons  per  year)  for  a  given 
year  for  all  substitution  units  governed 
by  the  proposed  substitution  plan. 

(v)  If  a  substitution  unit  is  located  at 
another  source,  a  complete  permit 
application  for  that  source:  and 

(vi)  Such  other  information  as  the 
Administrator  may  require. 

(2)  Emissions  Standards.  Schedules, 
and  Test  Methods  for  Demonstrating 
Compliance,  (i)  Emissions  Limitation/ 
Compliance  Deadline.  Each  proposed 
substitution  plan  shall  provide: 

(A)  The  proposed  annual  allowam^ 
allocation  distribution  for  the  appendix 
A  and  substitute  units:  and 

(B)  That  it  shall  be  a  violation  of  the 
Act  for  any  unit  governed  by  the 
substitution  plan  to  fail  in  any  year  to 
achieve  the  sulfur  dioxide  emissions 
reductions  speciHed  in  paragraphs 
(d)(l)(iv)  (C)  and  (D)  of  this  section, 
unless  the  designated  representative  of 
such  unit  holds  allowances  in  the 
Allowance  Tracking  System  compliance 
subaccount  for  the  unit  as  of  the 
allowance  transfer  deadline  as  provided 
in  40  CFR  part  73,  equal  to  or  greater 
than  the  sulfur  dioxide  emissions  fur 
that  unit  for  that  calendar  year. 

(ii)  Test  method(s).  Comphance  with 
the  emissions  reduction  requirements 
and  limitations  specified  in  the 
substitution  plan  shall  be  determined 
using  the  emissions  monitoring  system 
certified,  and  records  and  reports 
submitted  in  accordance  with  40  CVR 
part  75.  Each  substitution  plan  shall 
provide  that  each  unit  governed  by  the 
substitution  plan  shall  comply  with  all 
monitoring,  recordkeeping,  and  reporting 
requirements  as  specified  in  40  CFR  part 
75  and  in  the  unit's  monitoring  plan. 

(3)  Recordkeeping  Requirements.  Each 
substitution  plan  shall  require  that  each 
unit  governed  by  the  plan  shall  comply 
with  the  standard  recordkeeping 
requirements  specified  in  this  part  and 
40  CFR  parts  73-78. 

(4)  Compliance  Certification  Reportinj; 
Requirements.  Each  substitution  plan 
shall  require  that  the  designated 
representative  for  each  unit  governed  by 
the  plan  shall  comply  with  the  standard 
compliance  certification  reporting 
requirements  specified  in  subpart  K  of 
this  part. 

(e)  Administrator's  Action  on 
Proposed  Substitution  Plan.  (1)  The 
Administrator  shall  act  on  a  proposed 
substitution  plan  in  accordance  with  the 
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procedures  and  deadlines  specified  in 
subpart  G.  and  shall  approve  such  plan 
if  it  fulfills  the  requirements  of  this 
section. 

(2)  The  Administrator  may  approve  a 
proposed  substitution  plan,  in  whole  or 
in  part,  and  with  such  modifications  or 
conditions  as  may  be  consistent  with  the 
orderly  functioning  of  the  allowance 
system,  if  the  proposal  as  modified  or 
conditioned  will  ensure  the  emissions 
reductions  contemplated  by  title  IV  of 
the  Act  and  this  part. 

(3)  If  a  substitution  plan  meets  the 
requirements  of  this  section  and  is 
approved  by  the  Administrator: 

(i)  Each  substitution  unit  governed  by 
the  plan  shall  be  a  Phase  I  affected  unit 
under  the  Acid  Rain  program,  from  the 
date  on  which  the  substitution  plan 
takes  effect  until  the  date  on  which  the 
plan  terminates.  Each  source  with  any 
such  unit  shall  be  an  affected  source. 

(ii)  Each  affected  unit  under  a 
substitution  plan  shall  be  subject  to  the 
following  requirements: 

(A)  The  emissions  monitoring 
planning,  certification,  recordkeeping 
and  reporting  requirements  of  this 
section  and  40  CFR  part  75; 

(B)  The  nitrogen  oxides  requirements 
of  40  CFR  part  76  (including  that  for  any 
such  unit  that  is  (1)  a  tangentially  fired 
boiler,  or  (2)  a  dry-bottom  wall-fired 
boiler  (other  than  units  applying  cell 
burner  technology),  the  exemption  in  40 
CFR  part  78  from  any  more  stringent 
Phase  II  nitrogen  oxides  emissions 
limitations  than  those  required  to  be  met 
in  Phase  I.  if  such  more  stringent  limits 
are  set  by  the  Administrator  by  January 
1, 1997,  shall  apply); 

(C)  The  sulfur  dioxide  allowance 
allocation  and  emission  limitation 
requirements  specified  in  the  plan 
provided  in  paragraph  (d)  of  this  section 
as  approved;  and 

(D)  The  utilization  requirements 
specified  in  {  72.43  (reduced  utilization 
plans),  and  in  §  72.409. 

(iii)  The  Administrator  shall  issue 
permits  to  each  affected  source  with  an 
appendix  A  or  substitution  unit,  in 
accordance  with  the  approved 
substitution  plan  and  the  requirements 
of  this  part. 

(iv)  Allowance  allocations.  The 
Administrator  shall  allocate  allowances 
to  the  unit  accounts  for  each  appendix  A 
and  substitution  unit  pursuant  to  40  CFR 
part  73  and  in  accordance  with  the 
approved  substitution  plan  as  follows: 

(A)  For  each  appendix  A  unit  for  each 
calendar  year  the  substitution  plan  is  in 
effect,  allowances  equal  to  the  basic 
allowance  allocation  plus  the  difference 
between  the  basic  allocation  for  that 
unit  and  the  projected  annual  sulfur 
dioxide  emissions  (in  tons  per  year) 


pursuant  to  subsection  (d)(l)(iv)(C)  of 
this  section  as  modified  by  the 
Administrator  under  the  approved 
substitution  plan.' 

(B)  For  each  substitution  unit  for  each 
calendar  year  the  substitution  plan  is  in 
effect,  allowances  equal  to  the  proposed 
annual  sulfur  dioxide  emissions  required 
to  satisfy  the  proposed  plan  pursuant  to 
paragraph  (d)(l)(iv)(D)  of  this  section  as 
modified  by  the  Administrator  under  the 
approved  substitution  plan. 

(C)  In  no  event  shall  allowances  be 
allocated  in  excess  of:  (the  sum  total  of 
the  appendix  A  unit's  allocations 
authorized  without  the  substitution 
plan]  plus  [the  sum  total  of  the  product 
of  each  substitution  unit's  baseline  and 
the  most  stringent  federally  enforceable 
allowable  emissions  rate  for  each  unit 
for  the  year  that  the  application  is 
submitted. 

(4)  If  a  proposed  substitution  plan 
does  not  meet  the  requirements  of  this 
section,  the  Administrator  shall 
disapprove  it  and  shall  allocate 
allowances  to  the  appendix  A  unit  or 
units  in  accordance  with  40  CFR  part  73. 

(f)  Prohibitions.  (1)  It  shall  be  a 
violation  of  the  Act  for  any  unit  subject 
to  a  substitution  plan  to  violate  any 
provision  of  the  plan  as  provided  in 
paragraph  (d)  of  this  section,  or  to 
violate  a  provision  of  paragraphs  (c)  (1) 
through  (3)  of  this  section. 

(2)  The  owners,  operators,  and 
designated  representative  of  an 
appendix  A  or  substitution  unit 
governed  by  a  plan  approved  by  the 
Administrator  under  this  section  shall 
be  liable  for  any  violation  of  this  section 
or  the  plan  at  that  or  any  other  unit 
governed  by  the  substitution  plan; 
including  liability  for  fulfilling  the 
obligations  specified  in  40  CFR  part  77 
and  section  411  of  the  Act.  Any  such 
violation  shall  be  a  violation  of  the  Act. 

(3)  Each  proposed  and  approved 
substitution  plan  under  this  section  shall 
contain  the  prohibitions  of  paragraphs 
(f)  (1)  and  (2)  of  this  section. 

S  72.42    Phase  I  extension  plans. 

(a)  Applicability.  (1)  This  section  shall 
apply  during  Phase  I  only  to  any  existing 
affected  unit,  and  to  the  designated 
representative,  owners,  and  operators  of 
any  such  unit,  seeking  a  2-year 
extension  of  the  deadline  for  meeting 
the  Acid  Rain  program  Phase  I  sulfur 
dioxide  emissions  reduction 
requirements,  pursuant  to  section  404(d) 
of  the  Act.  including  extension 
allowance  allocations  under  that 
authority. 


'  In  no  instance  shall  the  allowance  allocation  for 
an  appendix  A  unit  pursuant  to  a  substitution  plan 
be  less  than  such  unit's  basic  allowance  allocation. 


(2)  This  section  shall  apply  to  any 
affected  unit  listed  in  appendix  A  of  this 
part  identified  in  a  plan  submitted 
pursuant  to  this  section  for  which  a 
Phase  I  extension  is  sought,  and  to  any 
unit  listed  in  appendices  A  or  B 
designated  in  a  plan  submitted  under 
this  section  as  a  control  unit. 

(b)(1)  The  designated  representative 
for  any  appendix  A  affected  unit,  as 
provided  in  paragraph  (a)  of  this  section, 
may  submit  a  proposed  plan  to  the 
Administrator  in  accordance  with  this 
section  for  a  2-year  extension  of  the 
appendix  A  unit's  January  1. 1995 
deadline  for  meeting  the  sulfur  dioxide 
requirements.  Provided  that, 
notwithstanding  any  such  extension: 

(i)  The  designated  representative  shall 
hold  allowances  in  each  of  the  2  years  of 
the  extension  period,  in  the  Allowance 
Tracking  System  compliance  subaccount 
for  each  unit  governed  by  the  extension 
plan,  in  an  amount  not  less  than  the 
unit's  emissions  for  the  yean  and 

(ii)  The  proposed  plan  certifies: 

(A)  That  the  appendix  A  unit  for 
which  the  extension  is  sought  will  install 
on  or  after  November  15, 1990  but  not 
later  than  December  31, 1996.  a 
qualifying  Phase  I  technology;  or 

(B)  That  the  appendix  A  unit  for 
which  the  extension  is  sought  will 
transfer  its  Phase  I  emissions  reduction 
requirements,  in  accordance  with 
paragraph  (c)(2)  of  this  section,  to  a 
control  unit  designated  in  the  proposed 
extension  plan  that  will  install  and 
operate  a  qualifying  Phase  I  technology 
on  or  after  November  15. 1990  but  not 
later  than  December  31. 1996;  and 

(C)  The  proposed  plan  meets  the 
requirements  of  paragraph  (e)  of  this 
section. 

(2)  Transfer  plans.  In  the  case  of  a 
compliance  plan  that  proposes  a 
transfer  of  an  appendix  A  affected  unit's 
emissions  reduction  obligations  to  a 
control  unit,  the  compliance  plan  shall 
govern  operations  at  each  unit  included 
in  the  transfer  plan,  and  shall  specify 
the  emissions  reduction  requirements 
imposed  on  each  transfer  and  control 
unit  pursuant  to  this  section. 

(3)  If  the  transfer  and  control  units 
designated  in  a  proposed  Phase  I 
Extension  plan  are  not  located  at  the 
same  source,  the  designated 
representative  of  each  source  shall  sign 
and  certify  the  proposed  plan  and  shall 
include  the  proposed  plan  with  the 
permit  application  for  each  source. 

(4)  The  designated  representative  may 
propose  to  transfer  the  emissions 
reduction  requirements  of  a  single 
appendix  A  affected  unit  or  of  multiple 
appendix  A  affected  units,  in  whole  or 
in  part  to  one  or  more  control  unit; 
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(2)  This  section  shall  apply  to  any 
affected  unit  listed  in  appendix  A  of  this 
part  identified  in  a  plan  submitted 
pursuant  to  this  section  for  which  a 
Phase  I  extension  is  sought,  and  to  any 
unit  listed  in  appendices  A  or  B 
designated  in  a  plan  submitted  under 
this  section  as  a  control  unit. 

(b)(1)  The  designated  representative 
for  any  appendix  A  affected  unit,  as 
provided  in  paragraph  (a)  of  this  section, 
may  submit  a  proposed  plan  to  the 
Administrator  in  accordance  with  this 
section  for  a  2-year  extension  of  the 
appendix  A  unit's  January  1, 1995 
deadline  for  meeting  the  sulfur  dioxide 
requirements,  Provided  that, 
notwithstanding  any  such  extension: 

(i)  The  designated  representative  shall 
hold  allowances  in  each  of  the  2  years  of 
the  extension  period,  in  the  Allowance 
Tracking  System  compliance  subaccount 
for  each  unit  governed  by  the  extension 
plan,  in  an  amount  not  less  than  the 
unit's  emissions  for  the  yean  and 

(ii)  The  proposed  plan  certifies: 

(A)  That  the  appendix  A  unit  for 
which  the  extension  is  sought  will  install 
on  or  after  November  15, 1990  but  not 
later  than  December  31. 1996.  a 
qualifying  Phase  I  technology;  or 

(B)  That  the  appendix  A  unit  for 
which  the  extension  is  sought  will 
transfer  its  Phase  I  emissions  reduction 
requirements,  in  accordance  with 
paragraph  (c)(2)  of  this  section,  to  a 
control  unit  designated  in  the  proposed 
extension  plan  that  will  install  and 
operate  a  qualifying  Phase  i  technology 
on  or  after  November  15, 1990  but  not 
later  than  December  31. 1996;  and 

(C)  The  proposed  plan  meets  the 
requirements  of  paragraph  (e)  of  this 
section. 

(2)  Transfer  plans.  In  the  case  of  a 
compliance  plan  that  proposes  a 
transfer  of  an  appendix  A  affected  units 
emissions  reduction  obligations  to  a 
control  unit,  the  compliance  plan  shall 
govern  operations  at  each  unit  included 
in  the  transfer  plan,  and  shall  specify 
the  emissions  reduction  requirements 
imposed  on  each  transfer  and  control 
unit  pursuant  to  this  section. 

(3)  If  the  transfer  and  control  units 
designated  in  a  proposed  Phase  I 
Extension  plan  are  not  located  at  the 
same  source,  the  designated 
representative  of  each  source  shall  sign 
and  certify  the  proposed  plan  and  shall 
include  the  proposed  plan  with  the 
permit  application  for  each  source. 

(4)  The  designated  representative  may 
propose  to  transfer  the  emissions 
reduction  requirements  of  a  single 
appendix  A  affected  unit  or  of  multiple 
appendix  A  affected  units,  in  whole  or 
in  part  to  one  or  more  control  unit; 


Provided 'T\ia\  all  control  units  governed 
by  a  plan  are  located  at  a  single  source; 
and  Provided  further.  That  the  control 
unit  or  units  shall  not  be  committed  to 
achieve  the  emissions  reduction 
requirements  of  one  or  more  transfer 
units  in  excess  of  the  difference 
between  the  control  unit's  basic 
allowance  allocation  (or  the  allocation 
authorized  pursuant  to  $  72.41  in  the 
event  the  control  unit  is  a  substitution 
unit),  and  the  emissions  that  would  be 
achieved  at  90%  control  by  installing  the 
qualifying  Phase  I  technology; 

(5)  A  substitution  unit,  designated  in  a 
plan  under  §  72.41,  or  a  compensating 
unit,  designated  in  a  plan  under  §  72.43. 
may  be  designated  as  the  control  unit  in 
a  proposed  Phase  I  Extension  plan; 
Provided  Thai  the  Administrator 
determines  that  the  unit  meets  the 
requirements  for  substitution  units  at 
§  72.41  or  for  reduced  utilization 
compensating  units  at  S  72.43.  in 
addition  to  the  requirements  for  control 
units  of  this  section. 

(c)  Each  Phase  I  Extension  plan 
submitted  under  this  section  shall  be 
considered  in  order  of  receipt  as 
determined  in  accordance  with  subpart 
L. 

(d)  Early  ranking  procedure.  The  order 
of  receipt  of  a  proposed  Phase  1 
Extension  plan  as  provided  in  paragraph 
(e)  of  this  section,  shall  be  determined, 
prior  to  submission  of  a  complete  permit 
application  and  proposed  compliance 
plan  as  required  by  subpart  C  of  this 
part,  pursuant  to  the  early  ranking 
procedure  specified  in  subpart  L. 

(e)  Contents  of  proposed  Phase  I 
extension  plans.  The  designated 
representative  for  any  unit  seeking  a 
Phase  I  extension  shall  submit  a  ranking 
application,  and  shall  include  with  each 
permit  application  a  proposed  Phase  I 
extension  plan,  using  SF«  7242A  in 
appendix  C  of  this  part,  containing  the 
following  information: 

(1)  General  information,  (i) 
Identification  of  the  unit(8)  proposed  for 
designation  as  the  control  unit(s)  in  the 
Hiase  I  extension  plan; 

(ii)  Identification  of  the  appendix  A 
unit(s).  if  any,  that  will  transfer  all  or 
any  part  of  their  emissions  reduction 
obligations  to  the  control  unit(s) 
identified  pursuant  to  paragraph  (e)(l){i) 
of  this  section; 

(iii)  For  each  unit  in  the  plan,  the 
average  annual  total  tonnage  of  sulfur 
dioxide  in  calendar  years  1988  and  1989 
calculated  using  the  information  filed  on 
EIA  Form  787  and  listed  in  appendices  A 
and  B  not  to  exceed  the  annual  tonnage 
equivalent  of  the  most  stringent 
federally  enforceable  allowable 
emissions  rate  for  those  years  for  sulfur 
dioxide. 


(iv)  The  projected  uncontrolled 
emissions  in  tons  per  year  for  each 
control  unit  for  1995  and  1996.  calculated 
for  each  year  as  follows;  ((Projected 
annual  utilization  (in  mmBtu)  as 
reported  on  EIA  Form  767  filed  in  the 
year  in  which  the  Phase  I  extension 
application  is  made)  x  (the  lesser  of  the 
most  stringent  federally  enforceable 
allowable  emissions  rate  for  sulfur 
dioxide  (in  Ibs/mmBtu)  at  the  time  of 
application  or  the  emissions  rate  based 
on  the  sulfur  content  of  the  fuel  to  be 
used) -=-2000) 

(v)  Projected  controlled  emissions  in 
tons  per  year  for  each  control  unit  for 
1997, 1998,  and  1999  calculated  as 
follows:  ((Projected  utilization  (in 
mmBtu)  as  reported  on  EIA  Form  767 
filed  in  the  year  in  which  the  Phase  I 
Extension  application  is 
made)  X projected  emissions  rate  (in  lbs/ 
mmBtu)  not  to  exceed  the  most  stringent 
federally  enforceable  allowable 
emissions  rate  for  sulfur  dioxide  at  the 
time  of  application) -^2000 

(vi)  Projected  emissions  in  tons  per 
year  for  each  transfer  unit  in  the  plan  for 
1995  through  1999,  calculated  as  follows: 
((Projected  utilization  (in  mmBtu)  as 
reported  on  EIA  Form  767  filed  in  the 
year  in  which  the  Phase  I  Extension 
application  is  made)  x  projected 
emissions  rate  (in  Ibs/mmBtu)  not  to 
exceed  the  most  stringent  Federally 
enforceable  allowable  emissions  rate  at 
the  time  of  application) -=-2000 

(vii)  Documentation  that  the  annual 
emissions  reduction  obligations 
transferred  to  each  control  unit 
governed  by  the  Phase  I  extension  plan 
do  not  exceed  those  authorized  under 
the  requirements  of  this  section,  as 
follows: 

(A)  For  each  control  unit  the  basic 
allowance  allocation  (or  allocation 
authorized  under  §  72.41  in  the  event  the 
control  unit  is  a  substitution  unit)  minus 
the  annual  emissions  in  tons  per  year 
that  would  occur  at  the  unit  at  90% 
control  using  a  qualifying  Phase  I 
Extension  technology,  equals  the  total 
annual  emissions  reduction  obligation 
that  a  control  unit  may  assume  for 
transfer  units  authorized  to  be 
accounted  for  by  the  control  unit. 

(B)  For  each  transfer  unit  governed  by 
a  Phase  I  Extension  plan,  the  designated 
representative  shall  specify  the  tons  per 
year  of  sulfur  dioxide  emissions  for  1995 
and  1996  from  that  unit  for  which  it  will 
receive  allowances  from  the  Phase  I 
Extension  reserve  above  its  basic 
allocation  not  to  exceed  the  tonnage 
amount  that  will  be  accounted  for  by 
each  control  unit  in  the  plan.  The  sum 
total  of  the  annual  tons  above  basic 
allocations  specified  for  all  the  transfer 
units  under  the  plan  pursuant  to  this 


paragraph  shall  not  exceed  the  total 
annual  emissions  reduction  obligation 
assumed  by  all  the  control  units  in  the 
plan  calculated  pursuant  to  paragraph 
(e)(l)(vii)(A)  of  this  section. 

(C)  For  each  transfer  unit  specify  the 
total  tons  of  emissions  reduction 
obligations  that  will  be  accounted  for  by 
each  control  unit's  annual  emissions 
reductions  below  its  basic  allowance 
allocation. 

(viii)  For  each  unit  in  the  Phase  I 
Extension  plan,  the  proposed  number  of 
allowances  from  the  Phase  I  Extension 
reserve  to  be  allocated  for  each  year 
and  the  sum  total  of  Phase  I  Extension 
reserve  allowances  requested  for  all 
units  in  the  plan  for  1995  through  1999. 

(2)  Documentation,  standards, 
schedules,  and  test  methods  for 
demonstrating  compliance,  (i) 
Technology  standard— 90^  control 
requirement.  Each  proposed  Phase  I 
Extension  plan  shall  include  the 
following: 

(A)  A  copy  of  a  fully  executed 
contract,  which  may  be  contingent  only 
upon  the  Administrator  approving  the 
proposed  extension  plan,  for  the  design 
engineering,  construction,  and 
installation  by  not  later  than  January  1. 
1997,  of  qualifying  Phase  I  extension 
technology  at  the  control  unit(s). 
governed  by  the  plan  including  any 
purchase  order. 

(B)  A  description  of  the  technology, 
including: 

(;)  The  type  of  technology; 

(2)  A  vendor  guarantee  of  the  design 
sulfur  dioxide  removal  efficiency  and 
the  characteristics  of  the  fuel  or  range  of 
fuels  for  which  the  technology  is 
designed,  including  a  certification  by  the 
vendor  stabng  that  the  technologj'  will 
achieve  at  least  90%  removal  of  sulfur 
dioxide  for  the  type  of  fuel  and  range  of 
fuels  that  will  be  used  at  the  control 
unit;  Provided  That  in  no  event  shall  a 
vendor  guarantee  be  a  defense  against  a 
control  unit's  failure  to  achieve  90% 
control  of  sulfur  dioxide;  and 

(J)  A  schedule  of  compliance, 
including  dales  for  the  following 
increments:  Start  design  engineering; 
complete  design  engineering;  start 
construction;  complete  construction; 
start-up  testing;  commence  operation 
(not  later  than  December  31, 1996):  and 
periodic  operation  and  maintenance  of 
the  control  equipment. 

(C)  A  schedule  for  start-up  and 
periodic  technology  compliance 
demonstrations,  as  foUows: 

(1)  Post-combustion  control 
technology  start-up  performance  testing. 
Each  proposed  Phase  I  Extension  plan  ' 
shall  require  that  not  later  than  ninety 
days  after  start-up  of  post-combastion 
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qualifying  Phase  I  control  technology, 
the  owners  or  operators  of  the  unit  shall 
conduct  a  performance  test  as  specified 
in  §  75.12(c),  and  the  designated 
representative  shall  report  the  results  of 
such  test  to  the  Administrator  with  the 
quarterly  emissions  monitoring  report 
for  the  quarter  during  which  the  test  was 
conducted  in  accordance  with  Subpart  K 
of  this  part.  The  results  of  such  test  shall 
serve  as  a  demonstration  of  the 
technology's  ability  to  achieve  90% 
control.  (See  §  72.42(g)  regarding  failure 
to  demonstrate  90%  control.) 

(2)  Post-combustion  control 
technology  annual  demonstration.  Each 
proposed  Phase  1  Extension  plan  shall 
require  that  each  calendar  year 
beginning  in  the  year  the  unit 
commences  operation  of  the  qualifying 
Phase  I  control  technology,  through  1999, 
the  designated  representative  shall 
establish  the  technology's  ability  to 
achieve  90%  control,  through  annual 
performance  tests  in  accordance  with  40 
CFR  75.12(d).  The  results  of  the  annual 
recertification  test  shall  be  reported  to 
the  Administrator,  with  the  quarterly 
report  for  the  fourth  quarter  in 
accordance  with  subpart  K  of  this  part. 
(See  S  72.42(g)  regarding  failure  to 
demonstrate  90%  control.) 

(3)  Pre-combustion  or  combustion 
technology  testing.  Where  the 
designated  representative  proposes  to 
meet  the  90%  control  requirement  with  a 
technology  that  removes  sulfur  dioxide 
through  a  chemical  reaction  in  the 
combustion  process,  each  proposed 
Phase  I  Extension  plan  shall  specify 
start-up  and  annual  demonstration  tests 
of  90%  control  of  sulfur  dioxide  to  be 
performed  based  on  a  method  proposed 
by  the  applicant  and  approved  by  the 
Administrator  on  a  case-by-case  basis. 
In  such  case,  the  showing  of  90%  control 
shall  be  in  comparison  to  the 
concentration  of  sulfur  dioxide  in  the 
emissions  of  a  new  conventional  boiler 
using  fuel  with  the  same  sulfur  content. 

[4]  Each  proposed  Phase  I  Extension 
plan  shall  require  that  the  owners  and 
operators  and  designated  representative 
of  the  unit  conduct  such  additional  tests, 
and  report  such  additional  test  results 
as  the  Administrator  determines  is 
necessary  in  support  of  this  subsection. 

(ii)  Emissions  standards.  (A)  Each 
proposed  Phase  1  Extension  plan  shall 
include  the  following  Acid  Rain  program 
emissions  limitations  and  compliance 
deadlines: 

(/)  The  proposed  total  annual 
allowance  allocation  for  each  unit 
governed  by  the  plan; 

(2)  A  requirement  that,  during  the  2 
year  extension  period  and  thereafter, 
the  designated  representative  shall  hold 
allowances  in  the  Allowance  Tracking 


System  compliance  subaccount  for  each 
affected  unit  governed  by  the  plan  as  of 
the  allowance  transfer  deadline,  as 
provided  for  in  40  CFR  part  73,  not  less 
than  the  total  annual  sulfur  dioxide 
emissions  from  the  unit. 

(3](i]  A  requirement  that  each  control 
unit  shall  not  be  subject  to  the  nitrogen 
oxides  emissions  limitation  of  40  CFR 
part  76  until  the  unit  shuts  down  to 
install  the  qualifying  Phase  I  technology, 
and 

[ii]  A  requirement  that  beginning  on 
the  date  on  which  the  control  unit  is 
removed  from  operation  to  install  the 
qualifying  Phase  I  technology,  each 
control  unit  governed  by  the  extension 
plan  shall  comply  with  the  applicable 
Phase  I  nitrogen  oxides  emissions 
limitation  set  forth  in  40  CFR  part  76; 

(4)  A  requirement  that  during  the 
extension  period  and  thereafter,  each 
transfer  unit  governed  by  the  extension 
plan  shall  comply  with  the  applicable 
Phase  1  nitrogen  oxides  emissions 
limitation  set  forth  in  40  CFR  part  76; 
and 

(5)  A  requirement  that,  as  provided  for 
in  section  404(d)(7)  of  the  Act,  after 
January  1, 1997  no  control  unit  or 
transfer  unit  shall  emit  sulfur  dioxide  in 
excess  of  the  annual  tonnage  limitation 
speciHed  in  the  Phase  I  Extension  plan 
pursuant  to  paragraphs  (e)(l)(v)  and 
{e)(l)(vi)  (for  1997-1999)  of  this  section, 
as  approved.  Even  if  the  designated 
representative  holds  allowances  in  the 
unit's  Allowance  Tracking  System 
compliance  subaccount  to  cover  such 
unit's  emissions  for  the  year  for 
purposes  of  40  CFR  part  77,  the 
Administrator  shall  deduct  allowances 
equal  to  such  exceedances  of  the 
extension  plan  limitation  from  the  unit's 
annual  allowance  allocation  in  the 
following  calendar  year. 

(B)  Emissions  limitation  test  methods 
and  emissions  monitoring.  Each  Phase  I 
Extension  plan  shall  include  an 
emissions  monitoring  plan  as  required 
by  40  CFR  part  75.  for  each  unit 
governed  by  the  plan,  and  a  certification 
that  continuous  emissions  monitoring 
systems  are,  or  will  be  not  later  than 
November  15, 1993,  operational  and 
certified  by  the  Administrator  on  each 
Phase  I  extension  control  or  transfer 
unit,  as  required  for  Phase  I  units  by  40 
CFR  part  75. 

(C)  Recordkeeping  requirements.  Each 
Phase  I  Extension  plan  shall  require  that 
records  demonstrating  compliance  with 
the  plan  including  records 
demonstrating  compliance  with  any 
performance  standard  or  scheduled 
increment  of  progress  throughout  Phase 
I  be  maintained  in  accordance  with 

§  72.10.  Such  records  shall  include 
emissions  monitoring  records 


maintained  in  accordance  with  this  part 
and  40  CFR  part  75. 

(D)  Compliance  certification  reporting 
requirements.  Each  Phase  I  Extension 
plan  shall  require  the  submission  by  the 
designated  representative  on  behalf  of 
the  owners  and  operators  of  each 
affected  source  with  a  unit  governed  by 
the  plan,  of  compliance  certification 
reports  in  accordance  with  this  section 
and  subpart  K,  evidencing  each  unit's 
compliance  with  the  requirements  of  the 
plan. 

(f)  Administrator's  Action  on  Ranking 
Applications  and  Proposed  Phase  I 
Extension  Plans.  (1)  The  Administrator 
shall  review  and  act  on  each  early 
ranking  application  and  each  proposed 
Phase  I  Extension  plan  in  accordance 
with  the  plan's  order  of  receipt  as 
established  by  the  early  ranking 
procedure  in  subpart  L.  The 
Administrator  may  approve  an  early 
ranking  application  submitted  under 
subpart  L,  or  an  extension  plan 
submitted  under  this  subpart  in  whole  or 
in  part,  and  with  such  modifications  or 
conditions  as  may  be  necessary, 
consistent  with  the  orderly  functioning 
of  the  allowance  system,  and  to  ensure 
the  emissions  reductions  contemplated 
by  title  IV;  Provided  Thai  no  application 
or  proposed  plan  shall  be  approved  once 
the  allowance  reserve  established  as 
provided  in  paragraph  (f)(2)  of  this 
section  has  been  fully  committed.  Where 
the  application  or  proposed  plan  meets 
the  requirements  of  this  section,  the 
Administrator  shall  designate  each  unit 
governed  by  the  application  or  proposed 
plan  as  an  affected  Phase  I  extension 
transfer  or  control  unit,  as  applicable. 
(2)  In  order  to  determine  the  number 
of  Phase  I  extension  ranking 
applications  or  proposed  plans  eligible 
for  approval  and  conditional  award  of 
allowances  from  the  Phase  I  extension 
allowance  reserve  established  pursuant 
to  section  403(a)(2)  of  the  Act  at  subpart 
A,  40  CFR  part  73,  and  to  determine  the 
number  of  uncommitted  allowances 
remaining  available  in  the  reserve  after 
each  application  or  plan  is  acted  upon, 
the  Administrator  shall  act  on  each 
early  ranking  application  and  proposed 
plan  by  reducing  the  total  number  of 
uncommitted  allowances  remaining 
available  in  the  reserve  by  the  total 
number  of  allowances  calculated  for  the 
application  or  plan  according  to 
paragraph  (f)(3)  of  this  section,  until 
either  no  uncommitted  allowances 
remain  available  in  the  reserve  for 
further  conditional  award,  or  all 
proposals  have  been  acted  on.  If  no 
uncommitted  allowances  remain 
available  in  the  allowance  reserve 
before  all  applications  or  plans  have 
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maintained  in  accordance  with  this  part 
and  40  CFR  part  75. 

(D)  Compliance  certification  reporting 
requirements.  Each  Phase  I  Extension 
plan  shall  require  the  submission  by  the 
designated  representative  on  behalf  of 
the  owners  and  operators  of  each 
affected  source  with  a  unit  governed  by 
the  plan,  of  compliance  certification 
reports  in  accordance  with  this  section 
and  subpart  K,  evidencing  each  unit's 
compliance  with  the  requirements  of  the 
plan. 

(f)  Administrator's  Action  on  Ranking 
Applications  and  Proposed  Phase  1 
Extension  Plans.  (1)  The  Administrator 
shall  review  and  act  on  each  early 
ranking  application  and  each  proposed 
Phase  I  Extension  plan  in  accordance 
with  the  plan's  order  of  receipt  as 
established  by  the  early  ranking 
procedure  in  subpart  L.  The 
Administrator  may  approve  an  early 
ranking  application  submitted  under 
subpart  L.  or  an  extension  plan 
submitted  under  this  subpart  in  whole  or 
in  part,  and  with  such  modifications  or 
conditions  as  may  be  necessary, 
consistent  with  the  orderly  functioning 
of  the  allowance  system,  and  to  ensure 
the  emissions  reductions  contemplated 
by  title  IV:  Provided  Thai  no  application 
or  proposed  plan  shall  be  approved  once 
the  allowance  reserve  established  as 
provided  in  paragraph  (f)(2)  of  this 
section  has  been  fully  committed.  Where 
tlie  application  or  proposed  plan  meets 
the  requirements  of  this  section,  the 
Administrator  shall  designate  each  unit 
governed  by  the  application  or  proposed 
plan  as  an  affected  Phase  I  extension 
transfer  or  control  unit,  as  applicable. 
(2)  In  order  to  determine  the  number 
of  Phase  I  extension  ranking 
applications  or  proposed  plans  eligible 
for  approval  and  conditional  award  of 
allowances  from  the  Phase  I  extension 
allowance  reserve  established  pursuant 
to  section  403(a)(2)  of  the  Act  at  subpart 
A.  40  CFTl  part  73,  and  to  determine  the 
number  of  uncommitted  allowances 
remaining  available  in  the  reserve  after 
each  application  or  plan  is  acted  upon, 
the  Administrator  shall  act  on  each 
early  ranking  application  and  proposed 
plan  by  reducing  the  total  number  of 
uncommitted  allowances  remaining 
available  in  the  reserve  by  the  total 
number  of  allowances  calculated  for  the 
application  or  plan  according  to 
paragraph  (f)(3)  of  this  section,  until 
either  no  uncommitted  allowances 
remain  available  in  the  reserve  for 
further  conditional  award,  or  all 
proposals  have  been  acted  on.  If  no 
uncommitted  allowances  remain 
available  in  the  allowance  reserve 
before  all  applications  or  plans  have 


been  acted  on  by  the  Administrator,  any 
pending  application  or  plan  shall  be 
conditionally  disapproved. 

(3)  Allowance  awards  and  allocations 
and  removal  of  conditions.  Each 
appendix  A  unit  covered  by  an  Early 
Ranking  application  submitted  under 
subpart  L  or  a  proposed  Phase  I 
Extension  plan  submitted  under  this 
section  shall  receive  its  basic  allowance 
allocations  during  Phase  I.  Each 
appendix  B  unit  covered  by  a  ranking 
application  or  proposed  Phase  I 
Extension  plan  shall  be  eligible  for  basic 
allowance  allocations  during  Phase  I,  as 
determined  by  the  substitution  plan 
provisions  of  section  404(b)  and  (c)  of 
the  Act  and  §  72.41  of  this  part.  In 
addition  to  the  basic  allowance 
allocations,  the  Administrator  shall 
calculate  and  conditionally  award 
allowances  from  any  allowances 
remaining  in  the  Phase  I  Extension 
allowance  reserve  to  each  unit  governed 
by  an  Early  Ranking  application 
submitted  pursuant  to  subpart  L  of  this 
part,  or  proposed  Phase  I  Extension  plan 
meeting  the  requirements  of  this  section, 
as  follows: 

(i)  For  calendar  year  1995,  the 
Administrator  shall  conditionally  award 
allowances  from  the  Phase  I  extension 
allowance  reserve  to  each  eligible  Phase 
I  extension  control  and  transfer  unit 
governed  by  the  application  or  proposed 
plan,  equal  to  the  difference  between: 

(A)  The  lesser  of  the  unit's  average 
annual  emissions  in  calendar  years  1988 
and  1989  (calculated  as  provided  in 
paragraph  (e)(iii)  of  this  section),  or  its 
projected  emissions  tonnage  for 
calendar  year  1995  (calculated  as 
provided  in  paragraph  (e)(iv]  of  this 
section),  and 

(B)  The  product  of  the  unit's  baseline 
multiplied  by  an  emissions  rate  of  2.50 
Ibs/mmBtu.  divided  by  2.000. 

(ii)  For  calendar  year  1996.  the 
Administrator  shall  conditionally  award 
allowances  from  the  Phase  I  extension 
allowance  reserve  to  each  eligible  Phase 
I  extension  control  and  transfer  unit 
governed  by  the  application  or  proposed 
plan,  following  the  reductions  from  the 
reserve  for  such  unit  provided  in  ( 

paragraph  (f)(3)(i)  of  this  section,  equal 
to  the  difference  between: 

(A)  The  lesser  of  the  unit's  average 
annual  emissions  in  calendar  years  1988 
and  1989  (calculated  as  provided  in 
paragraph  (e)(iii)  of  this  section),  or  its 
projected  emissions  tonnage  for 
calendar  year  1996  (calculated  as 
provided  in  paragraph  (e)(iv)  of  this 
section),  and 

(B)  The  product  of  the  unit's  baseline 
multiplied  by  an  emissions  rate  of  2.50 
Ibs/mmBlu.  divided  by  2,000. 


(iii)  The  reserve  allowances 
conditionally  awarded  to  a  Phase  I 
extension  control  or  transfer  unit  for  use 
in  1995  and  1996  pursuant  to  paragraphs 
(f)(3){i)  and  (ii)  of  this  section,  when 
combined  with  the  basic  allowance 
allocations  for  each  unit,  shall  in  no 
instance  exceed  the  tonnage  equivalent 
of  the  most  stringent  Federally 
enforceable  emissions  limitation  for 
sulfur  dioxide  for  the  unit  for  that  year, 
where  tonnage  equivalent  is  calculated 
as  follows:  |(lbs/mmBtu  x  mmBtu  for 
the  year)-;- 2000). 

(iv)  For  calendar  years  1997, 1998.  and 
1999.  the  Administrator  shall 
conditionally  award  allowances  from 
the  reserve  to  each  eligible  Phase  I 
extension  control  unit  governed  by  the 
ranking  application  or  proposed  Phase  I 
Extension  plan,  following  the  reductions 
from  the  reserve  for  such  unit  provided 
for  in  paragraphs  (n(3)(i).  (ii).  and  (iii)  of 
this  section,  not  to  exceed  the  amount 
by  which  the  product  of  each  eligible 
control  unit's  baseline  (in  mmBtu)  times 
an  emissions  rate  of  1.20  Ibs/mmBtu. 
divided  by  2.000,  exceeds  the  tonnage  of 
emissions  at  the  control  unit  that  would 
result  if  the  unit  achieves  90%  (or 
greater)  control  as  specified  under  this 
section. 

(v)  Upon  issuance  of  a  Phase  I  permit 
pursuant  to  subpart  C  and  0  of  this  part 
which  includes  an  approved  Phase  I 
Extension  plan,  reserve  allowances 
which  were  conditionally  awarded 
pursuant  to  paragraphs  (f)(3)(i)  through 
(iv)  of  this  section  above  and  subpart  L 
of  this  part  to  any  unit  governed  by  the 
plan  shall  be  conditionally  allocated  to 
the  unit's  Allowance  Tracking  System 
account. 

(vi)  At  the  end  of  each  calendar  year 
the  condition  on  the  reserve  allowances, 
conditionally  allocated  pursuant  to  the 
preceding  paragraph,  shall  be  removed 
after  the  requirements  of  paragraph  (g) 
of  this  section  have  been  met. 

(g)  Annual  remedy  for  failure  to 
achieve  90%  control.  Failure  to  achieve 
90%  control  during  the  30-day  start-up 
test  required  by  paragraph  (e)(2)(i)(C){7) 
of  this  section  shall  be  considered  a 
violation  of  the  Act  provided  that  such 
violation  may  be  cured  by  a  30-day 
retest  demonstrating  that  90%  control 
has  been  achieved  by  December  31st  of 
the  year  in  which  the  initial  start-up  test 
was  conducted.  No  Phase  I  extension 
allowances  for  that  calendar  year  or 
future  calendar  years  shall  be  allocated 
under  the  pfen  unless  the  unit 
demonstrates  that  90%  control  has  been 
achieved.  Failure  to  demonstrate  that 
90%  control  is  being  achieved,  during  the 
annual  recertification  test  required  by 
paragraph  (e](2)(i)(C)(2)  of  this  section, 
shall  be  considered  a  violation  of  the 


Act.  In  the  event  of  any  such  violation, 
in  addition  to  any  other  liability  under 
the  Act.  including  40  CFR  part  77  and 
section  404(d)(7).  the  full  conditional 
allocation  of  Phase  I  Extension 
allowances  for  that  calendar  year  shall 
not  be  allocated  to  the  unit's  Allowance 
Transfer  System  account.  In  the  event  of 
such  violation,  allowances  shall  be 
deducted  from  those  conditionally 
allocated  to  the  unit  according  to  the 
following  formula: 

(1)  Subtract  the  unit's  actual  annual 
average  emissions  rate  from  the 
emissions  rate  that  would  have  been 
achieved  with  a  90%  removal  of  sulfur 
dioxide; 

(2)  Multiply  the  difference  between 
the  two  rates  by  the  annual  heat  input 
(mmBtu's)  from  the  unit:  and 

(3)  Divide  by  2000. 

(h)  Prohibitions.  (1)  It  shall  be  a 
violation  of  the  Act  to  operate  any  unit 
governed  by  a  Phase  I  Extension  plan  in 
violation  of  any  requirement  of  this 
section. 

(2)  The  owners,  operators,  and 
designated  representative  of  a  control  or 
transfer  unit  governed  by  a  plan 
approved  by  the  Administrator  pursuant 
to  this  section  shall  be  liable  for  any 
violation  of  said  plan  or  this  section  at 
that  or  any  other  unit  governed  by  the 
Phase  I  Extension  plan:  including 
liability  for  fulfilling  the  obligations 
specified  in  40  CFR  part  77  and  section 
411  of  the  Act.  Any  such  violation  shall 
be  a  violation  of  the  Act. 

(3)  No  Phase  I  Extension  plan  shall  be 
terminated  following  issuance  of  an 
Acid  Rain  permit  which  includes  such 
extension.  The  designated 
representative  may,  however,  withdraw 
a  Phase  I  Extension  application  at  any 
time  prior  to  issuance  of  the  I^ase  I 
permit  and  approval  by  EPA  of  the 
extension  plan. 

(4)  Each  proposed  and  approved 
Phase  I  Extension  plan  shall  contain  the 
prohibitions  of  paragraph  (h)(l)-(3)  of 
this  section. 

§72.43    PtMM  I  r«duc«d  utilization  plans. 

(a)  Applicability.  (1)  The  requirements 
of  this  section  shall  apply  to: 

(i)  The  designated  representative, 
owners,  and  operators  of  any  Phase  I 
affected  unit,  including: 

(A)  Any  unit  in  appendix  A  of  this 
part,  or 

(B)  Any  other  unit  that  becomes  an 
affected  unit  during  Phase  I  (including 
any  unit  designated  as  a  compensating 
unit  pursuant  to  this  section  or  as  a 
substitution  unit  pursuant  to  \  72.41); 

(ii)  Where  the  designated 
representative,  owners,  and  operators  of 
the  Phase  I  affected  unit  referred  to  in 
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paragraph  (aKl)(i)  of  this  section  plan 
to: 

(A)  Reduce  utilization  of  the  Phase  I 
affected  unit  below  the  unit's  baseline  to 
achieve  compliance,  in  whole  or  in  part, 
with  the  unit's  Phase  I  emissions 
reduction  requirements,  and 

(B)(7)  Shift  generation  of  the  Phase  I 
unit  to  a  designated  compensating  unit 
that  would  not  otherwise  be  affected 
during  Phase  I,  including  any  appendix  B 
or  new  unit;  or 

[2)  Accomplish  such  reduced 
utilization  through  sulfur-free  generation 
(including  renewable  energy 
generation),  an  energy  conservation 
measure,  or  any  improved  unit 
efficiency  measure. 

(2)  The  requirements  of  this  section 
shall  not  apply  to  the  designated 
representative,  owners,  and  operators  of 
any  Phase  I  affected  unit  that  was 
utilized  at  a  level  below  its  baseline  in 
any  calendar  year  during  Phase  I  as  a 
result  of  economic  dispatching,  one  or 
more  forced  outages,  or  to  the  extent  the 
under-utilization  was  due  to  a  system- 
wide  downturn  in  sales.  Nor  shall  the 
requirements  of  this  section  apply  to  the 
designated  representative,  owners,  and 
operators  of  a  Phase  I  affected  unit  that 
was  utilized  at  a  level  below  baseline  in 
any  year  when  the  aggregate  utilization 
of  all  Phase  I  units  in  the  affected  unit's 
utility  system  for  that  year  was  equal  to 
or  greater  than  the  Phase  I  units' 
aggregate  baseline,  as  reported  pursuant 
•o  S  72.31(a)(6).  In  all  such  cases, 
however,  the  owners  and  operators  of 
any  such  units  shall  be  subject  to  the 
annual  reporting  requirements  specified 
in  S  72.402. 

(3)  The  requirements  of  this  section 
shall  apply  in  the  event  the  designated 
representative,  owners,  and  operators  of 
an  affected  unit  decide  during  the  course 
of  any  Phase  I  calendar  year  to  rely  on 
reduced  utilization  as  a  method  of 
compliance.  In  that  case,  the  designated 
representative  shall  submit  a  reduced 
utilization  plan  in  accordance  with  this 
section  not  later  than  the  annual 
compliance  certification  deadline  for  the 
year. 

(b)  Special  procedures.  (1)  A  reduced 
utilization  plan  shall  only  be  effective 
during  Phase  I  (January  1, 1995  through 
December  31, 1999),  and  may  become 
effective  at  any  time  during  Phase  I. 
Once  a  reduced  utilization  plan  has 
been  approved  and  becomes  effective,  it 
shall  remain  effective  until  the  end  of 
Phase  I.  unless  an  earlier  termination 
date  is  specified  in  the  plan  as  approved 
or.  subject  to  paragraph  (b)(2)  of  this 
section,  the  plan  is  terminated  pursuant 
to  {  72.303  (administrative  permit 
amendments). 


(2)  No  compensating  unit  shall  be  de- 
designated  before  the  end  of  Phase  I 
unless  the  designated  representative  for 
the  compensating  unit  surrenders 
allowances  equivalent  in  number  and 
compliance  use  date  to  those  allocated 
for  the  compensating  unit  by  the  plan  for 
the  remainder  of  Phase  1.  Such  surrender 
shall  be  effected  by  the  recordation  of 
such  allowances,  pursuant  to  40  CFR 
part  73,  subparts  C  and  D,  in  the 
Allowance  Tracking  System  account(s) 
of  such  unit(s),  and  the  deduction  by  the 
Administrator  of  such  allowances 
pursuant  to  40  CFR  73.35(g). 

(3)  No  reduced  utilization  plan  that 
designates  a  compensating  unit  that  also 
serves  as  a  control  unit  in  a  Phase  I 
Extension  plan  shall  be  terminated  nor 
shall  such  unit  be  de-designated  before 
the  end  of  Phase  I,  December  31, 1999. 

(c)  Contents  of  proposed  plan.  (1) 
General  Information.  Each  proposed 
reduced  utilization  plan  contained  in  the 
permit  application  shall  include  the 
following  infoi-mation.  using  SF»  7243  of 
appendix  C  of  this  part: 

(i)  Identification  of  each  Phase  I  unit 
that  will  be  reducing  utilization,  and 
each  designated  compensating  unit; 

(ii)  The  extent  to  which  such  affected 
unit  will  rely  on  reduced  utilization  to 
comply  with  its  I^ase  I  emissions 
reduction  requirements,  including: 

(A)  The  reduction  in  kilowatt  hours 
(Kwh)  resulting  from  the  unit's  reduced 
utilization,  and  the  extent  of  planned 
reduced  utilization  at  the  unit  below  its 
baseline  (in  Btu's); 

(B)  The  annual  average  sulfur  dioxide 
and  nitrogen  oxides  emissions  rates  (in 
Ibs/mmBfu)  expected  at  the  unit 
reducing  utilization  during  Phase  I; 

(C)  Identification  of  the  compensating 
generation  planned,  including: 

[1]  The  facilities  that  will  be  providing 
the  compensating  generation; 

(2)  Documentation,  in  the  case  of 
compensating  generation  provided  by  a 
utility  system  other  than  the  system  in 
which  the  unit  reducing  utilization  is 
located,  of  utility  system  directives,  or 
power  purchase  or  other  contractual 
agreements  governing  the  compensating 
generation  provided  by  the  other  utility 
systems;  and 

(3)  The  extent  of  compensating 
generation  that  will  be  provided  by  any 
one  compensating  unit  or  sulfur-free 
generating  faciUty  (in  Kwh). 

(D)  Documentation  of  the  extent  to 
which  the  generation  decrease  (in  Kwh) 
resulting  from  the  total  reduced 
utilization  (in  Btu)  at  the  Phase  I  unit 
will  be  accounted  for  by: 

(/)  Proposed  kilowatt  hour  increases 
at  compensating  unit(s); 

[2]  Proposed  kilowatt  hour  increases 
at  sulfur- free  generators; 


[3]  Expected  kilowatt  hour  decreases 
at  the  Phase  I  unit  due  to  improved  unit 
efficiency  at  the  Phase  I  unit:  and 

(4)  Expected  kilowatt  hour  decreases 
at  the  Phase  I  unit  due  to  energy 
conservation  in  the  unit's  utility  system. 

(E)  A  certification  that  the  reduced 
utilization,  in  combination  with  any 
other  compliance  option  proposed  to  be 
used  by  the  Phase  I  unit,  will  as  a  whole 
achieve  compliance  by  the  unit  with  its 
Phase  I  emissions  reduction 
requirements; 

(iii)  The  proposed  date,  if  known,  that 
the  reduced  utilization  plan,  if  approved, 
would  become  effective  (if  other  than 
January  1. 1995);  or 

(iv)  The  proposed  date  the  reduced 
utilization  plan,  if  approved,  would 
terminate  (if  prior  to  December  31. 1999): 

(v)  For  each  compensating  unit 
identified  in  the  plan  located  at  a 
different  source  (other  than  a  sulfur-free 
generator),  copies  of  the  certified  permit 
application  pages,  including  a  certificate 
of  representation,  relevant  to  the 
compensating  unit: 

(vi)  In  the  case  of  plans  relying  on    • 
sulfur-free  generation,  energy 
conservation  measures,  or  improved  unit 
efficiency  measures,  a  demonstration,  to 
the  Administrator's  satisfaction  as 
provided  in  paragraphs  (c)(2)  through  (4) 
of  this  section,  that  the  Phase  I  affected 
unit(s)  for  which  the  plan  is  submitted 
will  achieve  reduced  utilization  through 
such  sulfur-free  generation,  energy 
conservation,  or  improved  unit 
efficiency;  and 

(vii)  Such  other  information  as  the 
Administration  may  require. 

(2)  Sulfur- free  generation  plans.  Each 
proposed  reduced  utilization  plan 
relying  on  sulfur-free  generation 
(including  generation  provided  by 
renewable  energj'  generation)  shall 
identify  each  generator  that  will  provide 
such  sulfur-free  generation,  using  SF* 
7243  in  appendix  C  of  this  part,  and  shall 
include  the  documentation  specified  in 
subparagraphs  (c)(l)(ii)(C).  of  this 
section. 

(3)  Energy  conservation  plans.  Each 
proposed  reduced  utilization  plan  for  a 
Phase  I  affected  unit  that  plans  to 
achieve  reduced  utilization  using  one  or 
more  energj'  conservation  measure  shall 
be  submitted  using  SF*  7243  in 
appendix  C  of  this  part,  and  shall 
include: 

(i)  A  description  of  each  energy 
conservation  measure  that  the  unit's 
utility  system  will  employ  in  the  service 
area  the  unit  serves,  as  determined  in 
accordance  with  the  EPA  Conser\'ation 
Verification  Protocol  provided  for  in  40 
CFR  part  73. 
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[3]  Expected  kilowatt  hour  decreases 
at  the  Phase  I  unit  due  to  improved  unit 
efficiency  at  the  Phase  I  unit:  and 

[4]  Expected  kilowatt  hour  decreases 
at  the  Phase  I  unit  due  to  energy 
conservation  in  the  unit's  utility  system. 

(El  A  certification  that  the  reduced 
utilization,  in  combination  with  any 
other  compliance  option  proposed  to  be 
used  by  the  Phase  I  unit,  will  as  a  whole 
achieve  compliance  by  the  unit  with  its 
Phase  I  emissions  reduction 
requirements; 

(iii)  The  proposed  date,  if  known,  that 
the  reduced  utilization  plan,  if  approved, 
would  become  effective  (if  other  than 
January  1, 1995):  or 

(iv)  The  proposed  date  the  reduced 
utilization  plan,  if  approved,  would 
terminate  (if  prior  to  December  31. 1999): 

(v)  For  each  compensating  unit 
identified  in  the  plan  located  at  a 
different  source  (other  than  a  sulfur-free 
generator),  copies  of  the  certified  permit 
application  pages,  including  a  certificate 
of  representation,  relevant  to  the 
compensating  unit: 

(vi)  In  the  case  of  plans  relying  on 
sulfur-free  generation,  energy 
conservation  measures,  or  improved  unit 
efficiency  measures,  a  demonstration,  to 
the  Administrator's  satisfaction  as 
provided  in  paragraphs  (c)(2)  through  (4) 
of  this  section,  that  the  Phase  I  affected 
unit(s)  for  which  the  plan  is  submitted 
will  achieve  reduced  utilization  through 
such  sulfur-free  generation,  energy 
conservation,  or  improved  unit 
efficiency:  and 

(vii)  Such  other  information  as  the 
Administration  may  require. 

(2)  Sulfur-free  generation  plans.  Each 
proposed  reduced  utilization  plan 
relying  on  sulfur-free  generation 
(including  generation  provided  by 
renewable  energj'  generation)  shall 
identify  each  generator  that  will  provide 
such  sulfur-free  generation,  using  SF* 
7243  in  appendix  C  of  this  part,  and  shall 
include  the  documentation  specified  in 
subparagraphs  (c)(l)(ii)(C).  of  this 
section. 

(3)  Energy  conservation  plans.  Each 
proposed  reduced  utilization  plan  for  a 
Phase  I  affected  unit  that  plans  to 
achieve  reduced  utilization  using  one  or 
more  energy  conservation  measure  shall 
be  submitted  using  SF#  7243  in 
appendix  C  of  this  part,  and  shall 
include: 

(i)  A  description  of  each  energy 
conservation  measure  that  the  unit's 
utility  system  will  employ  in  the  service 
area  the  unit  serves,  as  determined  in 
accordance  with  the  EPA  Conservation 
Verification  Protocol  provided  for  in  40 
CFR  part  73. 


(ii)  A  forecast  of  the  kilowatt  hour 
savings  ex^     'ed  from  each  energy 
conservation  measure,  and  the  effective 
life  of  each  measure  as  provided  in  the 
EPA  Conservation  Verification  Protocol 
provided  for  in  40  CFR  part  73;  and 

(iii)  A  forecast  of  the  reduced 
utilization  that  is  expected  to  occur  at 
the  Phase  I  affected  unit  (in  mmBtu)  as  a 
result  of  the  kilowatt  hour  savings 
forecasted  to  result  from  each  energy 
conservation  measure. 

(4)  Improved  unit  efficiency  plans. 
Each  proposed  reduced  utilization  plan 
for  a  Phase  I  affected  unit  that  plans  to 
achieve  reduced  utilization  using  one  or 
more  measures  for  improving  unit 
efficiency  as  measured  by 
improvements  in  the  unit's  heat  rate  (in 
Btu/Kwh),  shall  be  submitted  using  SF# 
7243  in  appendix  C  of  this  part,  and  shall 
include: 

(i)  A  description  of  each  efficiency 
improvement  measure  the  unit  will 
employ; 

(ii)  A  forecast  of  the  kilowatt  hour 
savings  expected  from  each  unit 
efficiency  improvement  measure  the  unit 
will  employ:  and 

(iii)  A  forecast  of  the  improvement  in 
heat  rate  and  the  reduced  utilization 
that  is  expected  to  occur  at  the  unit  as  a 
result  of  each  unit  efficiency 
improvement  measure  the  unit  will 
employ  including  a  forecast  of  the 
effective  life  of  the  measure. 

(5)  Emissions  limitation.  Each  reduced 
utilization  plan  shall  require  each  unit 
governed  by  the  plan  to  comply  with: 

(i)  The  Acid  Rain  program  emissions 
limitation  requirements,  as  provided  in 
§  72.54(b)(3)(v); 

(ii)  The  emissions  monitoring  plan  and 
emissions  monitor  certification 
requirements,  as  provided  in  §  72.31(c) 
and  40  CFR  part  75: 

(iii)  The  compliance  certification 
reporting  requirements  of  subpart  K  of 
this  part  and  paragraph  (c)(6)  of  this 
section  below  including  the  requirement 
to  account  for  all  under-utilization  at  the 
Phase  I  unit  not  contemplated  by  the 
reduced  utilization  plan  for  the  unit,  as 
provided  in  this  section  and  in  S  72.402 
and  §  72.409  of  subpart  K  of  this  part; 
and 

(iv)  The  requirement  that  the 
designated  representative  surrender 
allowances,  calculated  pursuant  to  the 
method  specified  in  §  72.409(d)  and  40 
CFR  73.35.  to  account  for  the  emissions 
attributable  to  the  difference  between 
the  verified  energy  savings  achieved 
during  the  fourth  quarter  of  any 
calendar  year  and  the  estimate  of  fourth 
quarter  savings  submitted  in  the  annual 
report,  as  provided  in  paragraph 
(c)(6)(ii)(A)  and  (B),  of  this  section,  to 
the  extent  the  estimated  savings  were 


used  to  offset  reduced  utilization  at  the 
Phase  I  affected  unit. 

(6)  Compliance  certification 
reporting— [i]  Verification  of  energy 
conservation  and  improved  unit 
efficiency.  Each  reduced  utilization  plan 
relying  on  an  energy  conservation  or 
improved  unit  efficiency  measure, 
including  any  supply-side  measure,  shall 
require  that  the  designated 
representative  submit  verification  of 
improved  heat  rate  (in  Btu/Kwh)  and 
reduction  in  heat  input  (in  mmBtu)  as 
well  as  energy  savings  achieved  (in 
Kwh)  from  the  measures  including  the 
date  the  measures  went  into  effect,  and 
account  for  reduced  utilization  as 
follows: 

(A)  Annual  Report.  [1)  The  designated 
representative  shall  submit  with  the 
annual  compliance  certification  report 
required  by  subpart  K  of  this  part 
verification  of  improved  heat  rate  (in 
Btu/Kwh)  reductions  in  heat  input  (in 
mmBtu),  and  energy  savings  (in  Kwh) 
achieved  from  energy  conservation  or 
improved  unit  efficiency  through  the 
third  quarter  of  the  calendar  year 
(September  30)  using  the  procedures 
specified  in  paragraph  (c)(6)(i)(C)  of  this 
section. 

(2)  Based  on  the  verified  energy 
savings,  improved  heat  rate,  and  heat 
input  reductions  achieved  through  the 
third  quarter,  as  provided  in 
subparagraph  (d)(6)(i)(A)(7)  of  this 
section,  the  designated  representative 
shall  submit  an  estimate  of  improved 
heat  rate  (in  Btu/Kwh),  energy  savings 
(in  Kwh),  and  resulting  reductions  in 
heat  input  (in  mmBtu)  at  the  unit  for  the 
fourth  quarter  of  the  year  (October  1- 
December  31). 

(B)  Fourth  quarter  confirmation 
report.  Within  90  days  after  the  end  of 
the  calendar  year,  the  designated 
representative  shall  submit  with  the 
quarterly  compliance  certification  report 
required  by  subpart  K  verification  of  the 
energy  savings  actually  achieved  during 
the  fourth  quarter  of  the  year  (in 
kilowatt  hours)  and  resulting  reductions 
in  heat  input  (in  mmBtu)  at  the  unit, 
pursuant  to  the  procedures  set  forth  in 
the  EPA  Conservation  Verification 
Protocol. 

(C)  The  energy  savings  verifications  of 
paragraphs  (A)  and  (B)  shall  be  certified 
by: 

(1)  An  independent  auditor  using  the 
procedures  set  forth  in  the  EPA 
Conservation  Verification  Protocol  for 
energy  conservation  measures,  pursuant 
to  40  CFR  73.81(a);  or 

[2]  If  the  utility  is  subject  to  the  rate- 
making  j«irisdiction  of  a  Slate  regulatory 
authority  that  meets  the  least-cost 
planning  (LCP)  and  net  income 
neutrality  (NIN)  criteria  set  forth  in  40 


CFR  part  73,  the  verification  of  energy 
savings  from  demand-side  measures 
may  be  certified  by  the  State  authority 
with  rate-making  jurisdiction  over  the 
utility:  or 

[3]  For  supply-side  measures, 
verification  shall  not  require  LCP  or 
NIN.  and  verification  of  supply-side 
measures  may  be  certified  by  any 
authority  with  rate-making  jurisdiction 
over  the  utility;  if  the  procedures 
described  in  subparagraphs  (2)  and  (3) 
for  certifying  energy  conservation  would 
interfere  with  the  unit's  ability  to 
comply  with  the  compliance  certification 
deadlines  specified  in  paragraphs  (A) 
and  (B),  of  this  section,  the  verification 
shall  be  made  as  provided  in 
subparagraph  (1).  For  the  purposes  of 
the  energy  savings  verification 
procedures,  all  verified  kilowatt  hour 
savings  in  any  calendar  year  from 
energy  conservation  measures  then  in 
effect  shall  be  creditable  towards 
reductions  in  utilization  below  baseline 
at  Phase  I  affected  units  in  that  calendar 
year. 

(D)  The  Administrator  reserves  the 
right  to  conduct  independent  audits  of 
energy  savings,  or  to  otherwise 
ascertain  that  verifications  provided  by 
a  Phase  I  affected  source  under  this  part 
are  valid  and  correct. 

(ii)  Verification  of  shifts  to  sulfur-free 
generators  or  to  compensating  units. 
Each  reduced  utilization  plan  relying  on 
increased  generation  at  a  sulfur-free 
generator  or  designated  compensating 
unit  shall  require  that  the  designated 
representative  for  the  Phase  I  unit 
reducing  its  utilization  demonstrate 
annually,  using  SF#  7243A  in  appendix 
C  of  this  part,  an  increase  in  utilization 
(in  mmBtu  and  Kwh)  at  the  sulfur-free 
generator  or  designated  compensating 
unit  from  its  level  of  utilization  prior  to 
the  shift  in  generation  (after  accounting 
for  any  system-wide  growth  in 
generation  (in  Kwh  sales).  If  this 
increased  utilization  is  less  than  the 
reduced  utilization  at  the  Phase  I  unit 
below  its  baseline,  the  provisions  of 
§  72.409  shall  apply. 

(7)  Recordkeeping  requirements.  Each 
reduced  utilization  plan  shall  require 
that  each  unit  governed  by  the  plan 
comply  with  the  standard  recordkeeping 
requirements  specified  in  this  part  and 
40  CFR  parts  73  through  78.  In  addition, 
each  such  plan  shall  require  that  each 
unit  governed  by  the  plan  maintain  at 
the  source  all  the  documents, 
verifications,  and  demonstrations 
specified  above. 

(d)  Administrator's  action  on 
proposed  plan.  (1)  The  Administrator 
shall  act  on  a  proposed  reduced 
utilization  plan  in  accordance  with 
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Subpart  G.  and  shall  approve  such  plan 
if  it  fulfills  the  requirements  of  this 
section.  The  Administrator  may  approve 
a  proposed  reduced  utilization  plan  in 
whole  or  in  part  and  with  such 
modifications  or  conditions  as  may  be 
consistent  with  the  orderly  functioning 
of  the  allowance  system.  If  a  proposed 
reduced  utilization  plan  does  not  meet 
the  requirements  of  this  section,  the 
Administrator  shall  disapprove  it  and 
shall  issue  a  permit  and  allocate 
allowances  in  accordance  with  the  other 
sections  of  this  part  and  40  CFR  part  73. 

(2)  Compensating  unit  plans.  If  a 
reduced  utilization  plan  designating  one 
or  more  compensating  units  meets  the 
requirements  of  this  section  and  is 
approved  by  the  Administrator 

(i)  Each  unit  governed  by  the  plan, 
including  each  unit  designated  as  a 
compensating  unit,  shall  be  a  Phase  I 
affected  unit  until  the  date  on  which  the 
plan  terminates,  subject  to  all 
requirements  under  this  part  and  40  CFR 
parts  73  through  78  (including  the 
requirement  for  the  unit  to  hold 
allowances  in  its  Allowance  Tracking 
System  compliance  subaccount  as  of  the 
allowance  transfer  deadline  provided 
for  in  40  CFR  part  73  not  less  than  the 
unit's  sulfur  dioxide  emissions  for  the 
calendar  year).  Each  source  with  a  unit 
designated  as  a  comp>ensating  unit  shall 
be  an  affected  source  during  Phase  I. 

(ii)  Upon  approval  of  a  reduced 
utilization  plan  designating  a 
compensating  unit,  the  Administrator 
shall  allocate  allowances  to  such 
compensating  unit  in  each  calendar  year 
of  Phase  1  during  which  the  reduced 
utilization  plan  is  in  effect  beginning 
with  the  year  the  compensating  unit  is 
designated  until  the  date  on  which  the 
plan  terminates,  calculated  as  the 
product  of  the  unit's  baseline  multiplied 
by  the  lesser  of  the  unit's  actual  1965 
emissions  rate  or  its  allowable  1985 
emissions  rate,  divided  by  2.000. 

(3)  The  Administrator  shall  issue 
permits  to  each  affected  source  with  a 
unit  governed  by  an  approved  reduced 
utilization  plan  in  accordance  with  the 
provisions  of  the  plan  and  the- 
requirements  of  this  part.  Phase  I  units 
governed  by  an  approved  utilization 
plan  may  bank  all  allowances  freed-up 
by  the  approved  reduced  utilization. 

(e)  Prohibitions.  (1)  It  shall  be  a 
violation  of  the  Act  for  the  owners, 
operators,  or  designated  representative 
of  any  affected  unit  governed  by  a 
reduced  utilization  plan  to  operate  any 
such  unit  except  in  accordance  with  the 
terms  of  the  phn  as  approved  by  the 
Administrator  pursuant  to  this  section, 
or  to  fail  to  carry  out  any  measure 
provided  for  in  the  plan,  including  any 


revisions  to  the  plan  made  pursuant  to 
subpart }  of  this  part. 

(2)  It  shall  be  a  violation  of  the  Act  for 
any  affected  source  or  unit  to  emit  sulfur 
dioxide  in  excess  of  the  emissions 
limitations  provided  for  in  the  approved 
reduced  utilization  plan  unless  the  unit 
holds  allowances  in  its  Allowance 
Tracking  System  compliance  subaccount 
as  of  the  allowance  transfer  deadline  in 
an  amount  not  less  than  the  unit's  total 
annual  emissions  for  the  year. 

(3)  It  shall  be  a  violation  of  the  Act  for 
any  appendix  A  unit  subject  to  a 
reduced  utilization  plan  to  emit  nitrogen 
oxides  in  excess  of  the  emissions 
limitation  applicable  to  that  unit 
pursuant  to  40  CFR  part  76. 

(4)  The  owners,  operators,  and 
designated  representative  of  the  original 
or  compensating  Phase  I  affected  unit 
governed  by  a  reduced  utilization  plan 
approved  by  the  Administrator  under 
this  section  shall  be  liable  for  any 
violation  of  said  plan  or  of  this  section 
at  that  or  any  other  unit  governed  by  the 
reduced  utihzation  plan;  including 
liability  for  fulfilling  the  obligations 
specified  in  40  CFR  part  77  and  section 
411  of  the  Act.  Any  such  violation  shall 
be  a  violation  of  the  Act. 

(5)  Failure  to  file  a  plan,  (i)  It  shall  be 
a  violation  of  the  Act  and  of  this  part  for 
the  owners,  operators,  and  designated 
representative  of  any  Phase  I  unit  that 
reduces  utilization  in  any  calendar  year 
as  a  method  of  compliance  with  the 
unit's  Phase  I  emissions  reduction 
obligations  under  the  Acid  Rain  program 
to  fail  to  submit  a  reduced  utihzation 
plan  in  accordance  with  this  section. 

(ii)  Where  a  Phase  I  affected  unit  was 
under-utilized  during  a  Phase  I  calendar 
year  as  compared  to  its  baseline,  the 
requirement  to  submit  a  reduced 
utilization  plan  meeting  the 
requirements  of  this  section  shall  be 
deemed  not  to  be  violated  in  that  year  to 
the  extent  that  the  designated 
representative  demonstrates,  in  the 
annual  report  under  9  72.40Z  that: 

(A)  The  aggregate  utilization  for  all 
Phase  I  units  within  the  utility's  system 
was  equal  to  or  greater  than  the 
aggregate  baseline  for  the  units;  or 

(B)  The  onder-utilization  was  caused 
by  a  system-wide  downturn  in  sales; 
provided  that  to  the  extent  the 
percentage  of  under-utilization  exceeds 
the  percentage  of  system-wide  downturn 
the  presumption  of  this  paragraph  shall 
be  rebuttable  and  shall  not  apply  where 
the  Administrator  finds,  based  on  clear 
and  convincing  evidence,  that  there  is  a 
violation  of  the  reduced  utilization 
planning  requirements;  or 

(C)  The  under-utilization  was  caused 
by  a  forced  outage  at  the  unit;  or 


(D)  The  under-utilization  is  verified  to 
have  been  caused  by  the  use  of  energy 
conservation  measures  by  the  unit's 
utility  system,  unit  efficiency 
improvements,  or  sulfur- free  generation 
under  a  plan  approved  under  this 
section:  or 

(E)(7)  The  unit  was  subject  to,  and 
operated  during  the  year  in  accordance 
with,  one  or  more  Acid  Rain  compliance 
options  provided  in  an  approved 
compliance  plan  pursuant  to  Subpart  D 
(including  the  standard  compliance 
requirement  to  hold  allowances  in  the 
unit's  compliance  subaccount  as  of  the 
allowance  transfer  deadline  in  an 
amount  not  less  than  the  unit's 
emissions  for  the  year);  and 

[2]  Operation  of  the  unit  under  the 
comphance  plan  resulted  in  the  unit 
holding  sufficient  allowances,  as  of  the 
allowance  transfer  deadline,  to  cover 
sulfur  dioxide  emissions  that  the  unit 
would  have  had  but  for  the  under- 
utilization;  Provided  That  the 
presumption  under  this  subparagraph 
shall  be  rebuttable  and  shall  not  apply 
where  the  Administrator  finds,  based  on 
clear  and  convincing  evidence,  that 
there  is  a  violation  of  the  reduced 
utilization  planning  requirement. 

(iii)  Where  a  Phase  I  affected  unit  was 
under-utilized  during  a  Phase  I  calendar 
year  as  compared  to  its  baseline  and  to 
the  extent  the  designated  representative 
does  not  make  the  demonstrations 
specified  in  paragraph  (e)(5)(ii)  of  this 
section  with  regard  to  the  under- 
utilization.  the  Administrator  shall 
determine  on  a  case-by-case  basis 
whether  the  reduced  utilization  planning 
requirements  are  violated.  In  making 
this  determination,  the  Administrator 
will  consider,  in  addition  to  any  other 
relevant  information  demonstrated  by 
the  designated  representative  for  the 
unit,  the  following  indicators: 

(A)  Indicators  that  the  under- 
utihzation  was  not  due  to  a  failure  to 
plan: 

[1]  The  extent  to  which  measures 
were  taken  at  the  unit  to  cut  its 
emissions  rate  for  the  year  to  2.5  lbs/ 
mmBtu  or  less  (e.g..  the  use  of  low-sulfur 
coal);  and 

(2)  The  extent  to  which  such  under- 
utilization  is  demonstrated  to  be  due  to 
changes  in  the  unit's  dispatch  order  in 
the  utility  system  resulting  from 
increases  in  the  relative  cost  of 
generation  at  the  unit  (including 
increases  due  to  the  installation  of 
pollution  control  equipment  or  other 
equipment  changes  at  the  unit,  or  at  any 
other  unit  in  the  system,  or  changes  in 
fuel  supply),  except  to  the  extent  such 
changes  in  dispatch  order  are 
attributable  to  the  cost  savings  that 
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would  accrue  to  the  utility  system  from 
the  banking  of  allowances  that  would 
have  been  consumed  but  for  the  under- 
utilization: 

(B)  Indicators  of  a  failure  to  plan: 

[J]  That  the  under-utilization  was  due 
to  a  fundamental  change  in  the  unit's 
role  within  the  utility  system,  including 
where  a  unit  is  shut  down;  and 

[2)  That  the  under-utilized  unit  did  not 
pursue  other  compliance  strategies 
sufficient  to  ensure  compliance  without 
reduced  utilization. 

(iv)  Notwithstanding  any 
demonstration  under  paragraph  (e)(5).  of 
this  section,  the  designated 
representative,  owners,  and  operators, 
of  the  under-utilized  Phase  I  unit  shall 
be  subject  to  the  annual  reporting 
requirements  of  §  72.402. 

S  72.44    Ptuse  II  repowering  extensions. 

(a)  Applicability.  This  section  applies 
to: 

(1)  Each  source  with  an  existing 
affected  unit  that  has  actual  1985 
emissions  rates  equal  to  or  greater  than 
1.2  Ibs/mmBtu. 

(2)  Each  source  with  a  new  unit  that 
will  be  a  replacement  unit,  as  provided 
in  paragraph  (b)(2],  of  this  section,  for 
an  existing  unit  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section. 

(3)  Each  source  with  an  oil  and/or 
gas-Hred  unit  that  has  been  awarded 
clean  coal  technology  demonstration 
funding  as  of  January  1. 1991  by  the 
Secretary  of  Energy. 

(b)(1)  The  designated  representative 
of  any  affected  unit  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section  may  include  in  the  unit's  Phase 
11  Acid  Rain  permit  application  and 
proposed  compliance  plan  a  Phase  H 
repowering  extension  plan,  to  comply 
with  the  Phase  11  sulfur  dioxide 
requirements  of  the  Acid  Rain  program, 
that  includes  a  demonstration  that  the 
unit  will  be  repowere'J  with  a  qualifying 
repowering  technology. 

(2)  The  replacement  of  an  existing 
utility  unit  meeting  the  requirements  of 
paragraph  (a)(1)  of  this  section  with  a 
new  utility  unit  located  at  a  different 
site  using  a  qualified  repowering 
technology,  shall  be  treated  as  a 
repowering  of  the  existing  unit  for 
purposes  of  this  section,  if: 

(i)  The  replacement  unit  is  designated 
in  the  proposed  compliance  plan  to 
replace  the  existing  unit:  and 

(iij  The  existing  unit  will  be 
permanently  retired  from  service  on  or 
before  the  date  on  which  the  designated 
replacement  unit  commences 
commercial  operation. 

(c)  Special  procedures — 
administrator's  review  of  repowering 


technology.  (1)  The  designated 
representative  of  a  unit  meeting  the 
requirements  of  paragraph  (a)  of  this 
section  seeking  a  repowering  extension 
shall  submit  to  the  Administrator  at  any 
time  before  June  1, 1997,  a  petition 
requesting  approval  of  a  proposed 
repowering  technology.  The  petition 
shall  use  SF*  7244A  in  appendix  C  of 
this  part,  and  shall  include  the  follov^ring 
information  in  accordance  with  the 
repowering  technology  demonstration 
protocol  issued,  and  amended  from  time 
to  time,  by  the  Administrator 

(i)  Identification  and  description  of 
the  technology;  and 

(ii)  Vendor  guarantee  estimating  the 
following  performance  characteristics  of 
the  technology: 

(A)  Percent  removal  of  each  pollutant 
which  is  one  of  the  multiple  pollutants 
being  controlled: 

(B)  Emissions  rate  of  each  pollutant 
identifled  in  (c)(l)(ii)(A)  of  this  section: 

(C)  Overall  generation  efficiency; 

(D)  Information  on  the  state,  chemical 
constituents,  and  quantities  of  solid 
waste  generated  (including  information 
on  land-use  requirements  for  disposal), 
and  on  the  availability  of  a  market  to 
which  any  by-products  may  be  sold:  and 

(E)  If  a  repowering  technology  is  not 
listed  in  the  definition  of  a  qualified 
repowering  technology  in  §  72.2.  a 
vendor  guarantee  demonstrating  that  the 
technology  can  meet  the  performance 
characteristics  specified  for  non-listed 
technologies  in  §  72.2.  (The  existence  of 
such  guarantee  shall  not  be  a  defense 
against  the  failure  to  meet  the 
performance  characteristics  for  non- 
listed  technologies  specified  in  §  72.2.) 

(2)  The  Administrator  shall  review  the 
petition  and.  in  consultation  with  the 
Secretary  of  Energy,  shall  make  a 
conditional  determination  on  whether 
the  technology  is  a  qualifying 
repowering  technology. 

(3)  No  proposed  repowering  extension 
plan  submitted  with  a  permit  application 
shall  be  approved  by  the  permitting 
authority  until  the  Administrator  makes 
a  conditional  determination,  in 
accordance  with  this  subsection,  of 
whether  the  technology  is  a  qualified 
repowering  technology.  Notwithstanding 
the  preceding  sentence,  a  permitting 
authority  may  conditionally  approve  a 
proposed  Phase  II  repowering  extension 
plan,  when  issuing  a  permit  for  the 
source,  subject  to  the  determination  of 
the  Administrator  required  by  this 
subsection. 

(d)  Repowering  permit  process 
deadlines.  The  designated 
representative  of  a  unit  applying  for  a 
repowering  extension  shall  submit  to  the 
permitting  authority  using  SF*  7244  in 


appendix  C  of  this  part,  and  in 
accordance  with  this  subsection: 

(1)  A  proposed  compliance  plan  for 
repowering  by  January  1. 1996: 

(2)  If  the  proposed  plan  is  submitted 
for  conditional  approval,  as  authorized 
by  §  72.32(h).  the  designated 
representative  shall  notify  the 
Administrator  by  no  later  than 
December  31. 1997.  of  the  source's 
election  to  activate  the  plan.  No 
notification  to  activate  a  proposed 
repowering  plan  shall  be  allowed  to  be 
filed  after  December  31. 1997. 

(3)  Upon  activation  of  such  plan,  the 
plan  shall  be  deemed  binding  on  the 
unit's  owners  and  operators. 

(e)  Contents  of  proposed  compliance 
plan.  (1)  General  information.  Each 
proposed  repowering  extension  plan 
submitted  under  this  section  shall 
include  the  following  information,  using 
SF*  7244  in  appendix  C  of  this  part: 

(i)  Identification  of  the  unit  governed 
by  the  repowering  proposal: 

(ii)  Each  unit's  Federally-approved 
State  Implementation  Plan  sulfur 
dioxide  emissions  limitation: 

(iii)  Each  unit's  actual  sulfur  dioxide 
emissions  rate  for  1995; 

(ivj  A  schedule  for  construction, 
installation,  and  commencement  of 
operation  of  the  technology  that  is  as 
expeditious  as  practicable,  with  the 
following  milestones: 

(A)  Complete  design  engineering: 

(B)  Remove  unit  from  operation  to 
install  the  qualified  repowering 
technology: 

(C)  Start  construction: 

(D)  Complete  construction; 

(E)  Start-up  testing: 

(F)  rhe  date  the  existing  unit  will  be 
shut  down,  in  the  case  of  a  plan 
involving  the  repowering  of  a 
replacement  unit  at  a  separate  site:  and 

(G)  Commence  commercial  operation. 
(v)  A  requirement  that  by  not  later 

than  January  1.  2000,  the  designated 
representative  shall  submit  to  the 
Administrator  and  the  permitting 
authority  the  following  additional 
information: 

(A)  Satisfactory  documentation  of  a 
preliminary  design  and  engineering 
effort: 

(B)  A  copy  of  an  executed  and  binding 
contract  for  the  majority  of  the 
equipment  to  repower  such  unit;  and 

(C)  Any  additional  information 
specified  by  the  Administrator  when 
reviewing  the  technology  information 
provided  in  paragraph  (c)  of  this  section. 

(vi)  A  requirement  that  should  the 
technology,  demonstration,  or 
information  requirements  of  this  section 
not  be  met.  the  approved  repowering 
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extension  shall  be  deemed  null  and 
void. 

(vii)  A  requirement  that  not  later  than 
60  days  after  the  repowered  unit 
commences  operation  at  full  load,  the 
designated  representative  shall  submit  a 
report  comparing  actual  hourly 
emissions  of  any  pollutant  regulated 
under  the  Act  at  the  repowered  unit  and 
at  the  existing  unit  prior  to  repowering. 

(viii)  Shutdown  notification.  A 
requirement  that  the  designated 
representative  of  the  affected  unit 
governed  by  an  approved  repowering 
plan  shall  notify  the  Administrator  in 
writing,  using  SF#  7244B  in  appendix  C 
of  this  part.  60  days  in  advance  of  the 
date  on  which  the  affected  unit  for 
which  the  extension  has  been  granted  is 
to  be  removed  from  operation  to  install 
the  repowering  technology  (or  to  be 
replaced). 

(ix)  Information  concerning  the  status 
of  the  repowering  technology  approval 
petition  required  pursuant  to  paragraph 
(c)  of  this  section,  including  a  copy  of 
the  approval,  if  granted,  or  any  other 
determination  of  the  Administrator  the 
date  the  petition  was  filed  with  the 
Administrator;  and  if  still  pending  any 
additional  information  required  by  the 
Administrator  to  be  submitted. 

(2)  Repowering  with  a  replacement 
unit.  For  plans  proposing  replacement  of 
an  existing  utility  unit  with  a  new  utility 
unit  located  at  a  different  site  using 
rppowering  technology  each  proposed 
repowering  extension  plan  submitted 
under  this  section  shall  include,  in 
addition  to  the  information  specified  in 
paragraph  (e)(1)  of  this  section,  the 
following  information  on  SF^F  7244  in 
appendix  C  of  this  part: 

(i)  Identification  of  the  replacement 
unit,  in  accordance  with  paragraph  (a) 
and  (b)  of  this  section; 

(ii)  Certification  that  the  replacement 
unit  will  replace  the  existing  unit; 

(iii)  Certification  that  the  replacement 
unit  has  the  same  designated 
representative;  and 

(iv)  Certification  that  the  existing  unit 
will  be  permanently  retired  from  service 
on  or  before  the  date  the  designated 
replacement  unit  commences 
commercial  operation. 

(3)  Each  proposed  repowering 
extension  plan  submitted  under  this 
section  shall  include  the  following 
information  on  the  standards, 
compliance  deadlines  schedules,  and 
test  methods  for  demonstrating 
compliance  that  will  apply  to  the  units 
governed  by  the  plan. 

(i)  Beginning  in  the  year  2000  it  shall 
be  a  violation  of  the  Act  for  any  unit 
with  an  approved  repowering  extension 
to  emit  sulfur  dioxide  in  any  calendar 
year  in  excess  of  the  allowances  held 


for  use  in  that  calendar  year  in  the  unit's 
Allowance  Tracking  System  compliance 
subaccount  as  of  the  allowance  transfer 
deadline,  during  the  period  of  the 
repowering  extension  and,  in  the  case  of 
a  replacement  unit,  beginning  on  the 
date  the  existing  unit  is  permanently 
removed  from  operation. 

(ii)  It  shall  be  a  violation  of  the  Act  for 
any  existing  unit  with  an  approved 
repowering  extension  or  any 
replacement  unit  to  emit  nitrogen  oxides 
annually  in  excess  of  the  applicable 
limitation  set  pursuant  to  40  CFR  part  76 
beginning  on  the  date  that  the  unit  is 
removed  from  operation  to  install  the 
repowering  technology. 

(iii)  In  no  event  shall  any  unit 
governed  by  a  repowering  extension 
plan  be  excused  from  compliance  with 
any  other  requirement  of  the  Act. 
including  any  National  Ambient  Air 
Qualify  Standards  requirement,  or  State 
Implementation  Plan,  or  New  Source 
Performance  Standard. 

(iv)  No  repowering  extension  plan 
shall  be  terminated  after  December  31. 

1999.  The  designated  representative  for 
a  repowering  unit  may,  however, 
withdraw  and  terminate  the  repowering 
extension  plan  at  any  time  prior  to 
December  31, 1999  using  the 
administrative  permit  amendment 
procedures  set  forth  at  §  72.303. 

(f)  Permitting  authority's  action  on 
proposed  repowering  extension  plan.  (1) 
Any  proposed  repowering  extension 
plan  that  meets  the  requirements  of 
paragraphs  (a)  through  (d)  of  this  section 
and  subparts  B  and  C  of  this  part  shall 
be  approved  by  the  permitting  authority, 
subject  to  the  Administrator's  approval 
of  the  repowering  technology,  as 
provided  in  paragraph  (c)  of  this  section, 
above,  authorizing  an  extension  of  the 
emissions  limitation  requirement 
compliance  date  for  the  existing  unit 
governed  by  the  plan  from  January  1, 

2000,  until  the  most  expeditious  date 
practicable  that  the  unit  can  be  removed 
from  operation  as  demonstrated  by  the 
plan  as  approved  but  not  later  than 
December  31,  2003. 

(2)  Permit  issuance.  Based  on  a 
decision  by  the  Administrator  to 
conditionally  approve  a  repowering 
technology,  and  a  decision  by  the 
permitting  authority  in  accordance  with 
this  section  to  grant  an  extension,  the 
permitting  authority  shall  issue  a  permit 
specifying  the  extension  in  the  Acid 
Rain  portion  of  the  operating  permit 
issued  to  the  source  and  in  the  approved 
compliance  plan  under  subpart  I, 
together  with  the  compliance  schedule 
and  other  requirements  necessary  to 
ensure  that  the  unit  will  meet  the  Phase 
II  emission  reduction  requirements  as 
provided  in  this  section. 


(3)"Allowance  allocation,  (i)  The 
Administrator  shall  allocate  allowances 
to  the  affected  unit  for  use  during  the 
repowering  extension  period  approved 
under  this  section  (including  a  pro  rata 
allocation  for  any  fraction  of  a  year) 
equal  to  the  affected  unit's  baseline 
multiplied  by  the  lesser  of  the  unit's 
most  stringent  Federally  enforceable 
state  implementation  plan  emissions 
limitation  for  sulfur  dioxide  in  each  year 
of  the  extension  or  its  actual  emissions 
rate  for  1995,  in  lieu  of  any  other 
allowance  allocation  that  would 
otherwise  be  authorized  under  the  Acid 
Rain  program.  Allowances  allocated 
under  this  paragraph  shall  not  be 
transferrable. 

(ii)  Effective  on  the  date  specified  in 
the  approved  repowering  plan  as  the 
date  on  which  the  affected  unit  for 
which  the  extension  has  been  granted 
will  be  removed  from  operation  to 
install  the  repowering  technology  or  will 
be  permanently  removed  from  service 
for  replacement,  the  original  affected 
unit  or  replacement  unit  (if  any)  shall  be 
subject  to  the  emissions  limitation 
requirements  of  the  Acid  Rain  program 
including  allowances  for  sulfur  dioxide 
as  follows: 

(A)  Beginning  with  the  year  or  portion 
of  the  year  in  which  the  existing  unit  is 
removed  from  operation,  allowances 
shall  be  allocated  annually  to  the 
existing  unit  calculated  as  the  product  of 
the  unit's  baseline  multiplied  by  1.20 
Ibs/mmBtu,  divided  by  2,000,  prorated 
according  to  the  date  the  unit  is 
removed  from  operation.  Such 
allowances  shall  be  transferrable. 

(B)  Notwithstanding  the  provisions  of 
40  CFR  part  73,  the  allowances 
calculated  as  provided  in  paragraph 
(A)(f)(3)(ii)  of  this  section  shall  be 
allocated  annually  to  the  designated 
replacement  unit  (if  any),  in  lieu  of  any 
further  allocations  of  allowances  to  the 
existing  unit. 

(4)  Failed  or  delayed  repowering 
projects,  (i)  If  the  designated 
representative  of  an  existing  unit 
granted  an  extension  under  this  section 
demonstrates  to  the  satisfaction  of  the 
Administrator  and  the  permitting 
authority  that  the  repowering 
technology  specified  in  the  approved 
plan  for  such  unit  was  properly 
constructed  and  tested  on  such  unit,  but 
was  unable  to  achieve  the  emissions 
reduction  limitations  specified  in  the 
plan  and  that  it  is  economically  or 
technologically  infeasible  to  modify  the 
technology  to  achieve  such  limits,  such 
existing  unit  may  be  retrofitted  or 
repowered  with  another  clean  coal  or 
other  available  control  technology. 
Notwithstanding  the  previous  sentence. 
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(3) "Allowance  allocation,  (i)  The 
Administrator  shall  allocate  allowances 
to  the  affected  unit  for  use  during  the 
repowering  extension  period  approved 
under  this  section  (including  a  pro  rata 
allocation  for  any  fraction  of  a  year) 
equal  to  the  affected  unit's  baseline 
multiplied  by  the  lesser  of  the  unit's 
most  stringent  Federally  enforceable 
state  implementation  plan  emissions 
limitation  for  sulfur  dioxide  in  each  year 
of  the  extension  or  its  actual  emissions 
rate  for  1995,  in  lieu  of  any  other 
allowance  allocation  that  would 
otherwise  be  authorized  under  the  Acid 
Rain  program.  Allowances  allocated 
under  this  paragraph  shall  not  be 
transferrable. 

(ii)  Effective  on  the  date  specified  in 
the  approved  repowering  plan  as  the 
date  on  which  the  affected  unit  for 
which  the  extension  has  been  granted 
will  be  removed  from  operation  to 
install  the  repowering  technology  or  will 
be  permanently  removed  from  service 
for  replacement,  the  original  affected 
unit  or  replacement  unit  (if  any)  shall  be 
subject  to  the  emissions  limitation 
requirements  of  the  Acid  Rain  program 
including  allowances  for  sulfur  dioxide 
as  follows: 

(A)  Beginning  with  the  year  or  portion 
of  the  year  in  which  the  existing  unit  is 
removed  from  operation,  allowances 
shall  be  allocated  annually  to  the 
existing  unit  calculated  as  the  product  of 
the  unit's  baseline  multiplied  by  1.20 
Ibs/mmBtu,  divided  by  2,000,  prorated 
according  to  the  date  the  unit  is 
removed  from  operation.  Such 
allowances  shall  be  transferrable. 

(B)  Notwithstanding  the  provisions  of 
40  CFR  part  73,  the  allowances 
calculated  as  provided  in  paragraph 
(A)(n(3)(ii)  of  this  section  shall  be 
allocated  annually  to  the  designated 
replacement  unit  (if  any),  in  lieu  of  any 
further  allocations  of  allowances  to  the 
existing  unit. 

(4)  Failed  or  delayed  repowering 
projects,  (i)  If  the  designated 
representative  of  an  existing  unit 
granted  an  extension  under  this  section 
demonstrates  to  the  satisfaction  of  the 
Administrator  and  the  permitting 
authority  that  the  repowering 
technology  specified  in  the  approved 
plan  for  such  unit  was  properly 
constructed  and  tested  on  such  unit,  but 
was  unable  to  achieve  the  emissions 
reduction  limitations  specified  in  the 
plan  and  that  it  is  economically  or 
technologically  infeasible  to  modify  the 
technology  to  achieve  such  limits,  such 
existing  unit  may  be  retrofitted  or 
repowered  with  another  clean  coal  or 
other  available  control  technology. 
Notwithstanding  the  previous  sentence. 
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no  further  extension  of  the  Phase  II 
emissions  limitation  deadline  shall  be 
authorized  in  such  cases. 

(ii)  If  at  any  time  on  or  before 
December  31.  2003  the  designated 
representative  notifies  the 
Administrator  that  the  repowering 
project  has  failed,  and  the  Administrator 
determines  that  there  has  been  a  good 
faith  effort  to  properly  design,  construct, 
and  test  the  repowering  unit,  it  shall  not 
be  deemed  a  violation  of  the  Act.  Upon 
the  determination  that  the  repowering 
project  at  the  unit  has  failed,  the 
Administrator  shall  allocate  allowances 
to  such  unit  according  to  the  Phase  II 
allocations  authorized  by  section  403  of 
the  Act  and  40  CFR  part  73  for  such  unit. 

(g)  Effect  of  extension  and 
prohibitions.  A  IHiase  Ii  repowering 
extension  shall  not  exempt  the  unit 
granted  the  extension  from  the 
obligation  to  comply  with  all  of  the 
requirements  of  title  IV  of  the  Act,  and 
this  part  and  40  CFR  parts  73-78.  as  if  it 
were  a  unit  subject  to  the  Phase  U 
compliance  deadline  as  follows: 

(1)  Beginning  in  the  year  2000  it  shall 
be  a  violation  of  the  Act  for  the 
designated  representative,  owner,  or 
operator,  of  a  repowered  unit  to  fail  to 
comply  with  the  requirements  of  this 
section,  or  of  any  other  regulations  or 
permit  requirements  implementing  this 
section. 

(2)  It  shall  be  a  violation  of  the  Act  to 
transfer  any  allowances  allocated  to  <t 
unit  granted  a  repowering  extension 
during  the  repowering  extension  period. 

(3)  Any  unit  that  is  granted  an 
extension  under  this  section  shall  not  be 
eligible  for  a  waiver  under  section  lll(j) 
of  the  Act. 

(4)  No  new  unit  that  is  designated  as  a 
replacement  unit  for  an  existing  unit 
qualifying  for  an  extension  under  this 
section  and  that  is  located  at  a  different 
site  than  the  existing  unit  shall  receive 
an  exemption  from  the  requirements 
imposed  under  title  I  of  the  Act. 
including  section  111  of  the  Act. 

(5)  The  oMmers.  operators,  and  the 
designated  representative  of  a  unit 
governed  by  a  repowering  extension 
plan  approved  by  the  permitting 
authority  under  this  section  shall  be 
liable  for  any  violation  of  this  section  or 
the  plan  at  that  or  any  other  unit 
governed  by  the  plan:  including  liability 
for  fulfilling  the  obligations  specified  in 
40  CFR  part  77  and  section  411  of  the 
Act.  Any  such  violation  shall  be  a 
violation  of  the  Act 

(6)  Each  proposed  and  approved 
repowering  extension  plan  shall  contain 
the  prohibilioits  of  paragraph  (g)(lH5) 
of  this  aection. 


$72.45    Ntw  unit  plan*. 

(a)  Applicability.  This  section  applies 
to  Acid  Rain  permitting  for  any  unit  that: 

(1)  Is  a  new  unit  (i.e..  a  unit  that 
commenced  commercial  operation  on  or 
after  November  15. 1990.  including  any 
unit  that  serves  a  generator  with  a 
nameplate  capacity  of  25MWe  or  less,  or 
is  a  simple  combustion  turbine):  and 

(2)  Did  not  serve  a  generator  with  a 
nameplate  capacity  of  greater  than 
25MWe  before  November  15. 1990.  but 
serves  a  generator  with  a  nameplate 
capacity  of  greater  than  25MWe  on  or 
after  November  15. 1990. 

(b)  Emissions  Limilation/Cumpliance 
Deadline.  (1)  Upon  the  later  of  January 
1.  2000  or  the  date  of  commencement  of 
operation  of  any  new  unit  specified  in 
paragraph  (a)  of  this  section,  each  new 
unit  shall  be  an  affected  unit  subject  to 
the  Phase  II  requirements  of  the  Acid 
Rain  program,  including  the 
requirement: 

(i)  To  hold  allowances  in  the  unit's 
Allowance  Tracking  System  compliance 
subaccount  as  of  the  allowance  transfer 
date,  not  less  than  the  unit's  sulfur 
dioxide  emissions  for  the  year,  and 

(ii)  To  comply  with  the  applicable 
emissions  limitations  for  nitrogen  oxides 
set  forth  in  40  CFR  part  76. 

(2)  To  monitor  emissions,  beginning 
upon  commencement  of  operation  in 
accordance  with  the  deadlines  and 
procedures  set  forth  in  40  CFR  75.11. 

(3)  Notwithstanding  paragraph  {b)(l) 
of  this  section,  any  new  unit  designated 
as  a  compensating  unit  pursuant  to 

§  72.43.  or  subject  to  the  common  stack 
requirements  as  provided  in  §  72.50  shall 
be  an  affected  unit  subject  to  the  Phase  I 
requirements  of  the  Acid  Rain  program, 
beginning  on  the  date  specified  in  those 
sections,  and  as  provided  in  paragraphs 
(c)  (3)  and  (4)  of  this  section. 

(c)  Permit  Application  Procedures  and 
Deadlines.  (1)  The  designated 
representative  of  each  source  that 
includes  a  new  unit,  as  provided  in 
paragraph  (a)(1)  of  this  section,  shall 
submit  a  Phase  II  Acid  Rain  permit 
application  and  new  unit  plan,  on  SF» 
72200  and  SF«  72200A  in  appendix  C  of 
this  part,  to  the  permitting  authority  not 
later  than  24  months  before  the  later  of: 

(i)  January  1,  2O0O;  or 

(ii)  The  date  on  which  the  unit 
commences  operation. 

(2)  The  designated  representative  of 
each  source  that  includes  a  unit,  as 
provided  in  paragraph  (a)(2)  of  this 
section,  shall  submit  a  Phase  II  permit 
application  and  new  unit  plan,  on  SF« 
72200  and  SF«  72200A  in  appendix  C  of 
this  part,  to  the  permitting  authority  not 
later  than  24  oionths  before  the  later  of 
the  date  on  which  the  unit  commences 
operation  to  serve  a  generator  with  a 


nameplate  capacity  of  greater  than 
25MWe  or  January  1,  2000. 

(3)  The  designated  representative  of 
each  source  that  includes  a  unit  subject 
to  this  section,  as  provided  in  subsection 
(a),  that  is  designated  as  a  compensating 
unit  in  a  reduced  utilization  plan 
pursuant  to  §  72.43,  shall  submit  a  Phase 
I  permit  application,  using  SF»  7231  and 
SF«  7231A  in  appendix  C  of  this  part,  to 
the  Administrator  with  such  compliance 
plan  in  accordance  with  the  deadlines 
specified  in  S  "2.43.  Any  such  unit  shall 
be  subject  to  the  requirements  and 
deadlines  applicable  to  Phase  I  affected 
units,  shall  receive  no  allowances  and 
shall  be  deemed  to  have  a  baseline  of 
zero. 

(4)  The  designated  representative  of 
each  source  that  includes  a  unit  subject 
to  this  section,  as  provided  in  paragraph 
(a)  of  this  section,  that  utilizes  a 
common  stack  with  a  Phase  I  affected 
unit  shall  submit,  by  the  later  of 
February  15, 1993  or  24  months  before 
the  unit  commences  operation,  a 
common  stack  plan,  as  provided  in 

§  72.50,  for  the  unit  and  all  other  units  at 
the  source  sharing  the  common  stack. 
Except  as  provided  in  40  CFR  pari  75  for 
such  units,  any  such  unit  shall  be 
subject  to  the  requirements  and 
deadlines  applicable  to  Phase  I  affected 
units  shall  receive  no  allowances  and 
shall  be  deemed  to  have  a  baseline  of 
zero. 

(d)  Contents  of  Phase  11  Acid  Rain 
Permit  Application  and  Compliance 
Plans — (1)  General  information.  Each 
unit  subject  to  this  section,  as  provided 
in  paragraph  (a)  of  this  section  shall 
submit  all  information  required  in  the 
Phase  II  Acid  Rain  permit  applications 
pursuant  to  §  72.31.  using  SF«  72200  and 
SF»  72200A  in  appendix  C  of  this  part. 

(2)  Compliance  schedule.  In  addition 
to  the  information  required  of  all  Phase 
II  units  in  the  Phase  II  permit 
application,  any  unit  subject  to  this 
section,  as  provided  in  paragraph  (a)  of 
this  section,  shall  submit  a  compliance 
plan  not  later  than  24  months  before  the 
later  of  January  1.  2000  or  the  date  on 
which  the  unit  commences  operation. 

(3)  Recordkeeping  requirements.  Each 
unit  subject  to  this  section  shall  comply 
with  all  standard  recordkeeping 
requirements  of  this  part  pursuant  to 

§  72.51(i)  and  40  CFR  parts  73-78 
beginning  upon  commencement  of 
operation. 

(4)  Reporting/Compliance 
Certification  Requirements.  The  new 
unit  plan  for  each  unit  sub)ect  to  this 
section,  as  provided  ii  paragraph  (a)  of 
this  section  shall  req  ire  compliance 
with  the  compliance   ertification 
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requirements  specified  in  subpart  K  of 
this  part. 

(5)  Each  permit  application  and 
compliance  plan  for  a  unit  subject  to  this 
section,  as  provided  in  paragraph  (a)  of 
this  section,  shall  require  compliance 
with  the  requirements  of  paragraph  (b) 
of  this  section. 

(e)  Permitting  Authority's  Action  on 
Proposed  Plan.  The  permitting  authority 
shall  issue  a  permit  to  each  unit  properly 
applying  for  a  permit  under  this  section, 
consistent  with  the  requirements  of  this 
part  and  40  CFR  parts  70,  71  and  73-78. 

(f)  Prohibitions.  (1)  Beginning  on  the 
later  of  the  date  a  unit  subject  to  this 
section  commences  operation  on 
January  1,  2000,  or  on  the  date  the  unit 
becomes  a  Phase  I  affected  unit  as 
provided  in  paragraphs  (c)  (3)  and  (4)  of 
this  section,  it  shall  be  a  violation  of  the 
Act  for  the  unit  to  emit  an  annual 
tonnage  of  sulfur  dioxide  in  excess  of 
the  number  of  allowances  held,  as  of  the 
allowance  transfer  deadline,  in  the 
unit's  Allowance  Tracking  System 
compliance  subaccount,  or  to  violate  the 
applicable  nitrogen  oxides  emissions 
limitation  in  40  CFR  part  78. 

(2)  The  owners,  operators,  and 
designated  representative  of  any  unit 
subject  to  this  section,  as  provided  in 
paragraph  (a)  of  this  section,  operated  in 
violation  of  this  section  shall  be  liable 
for  such  violation,  including  liability  for 
failure  to  fulfill  the  obligations  specified 
in  40  CFR  part  77  and  section  411  of  the 
Act.  Any  such  violation  shall  be  a 
violation  of  the  Act. 

§  72.46    Phase  I  or  phase  II  nitrogen  oxides 
emissions  averaging  plans. 

(a)  Applicability.  The  provisions  of 
this  section  shall  apply  to  any  affected 
unit  that  is  a  boiler  subject  to  a  nitrogen 
oxides  emissions  limitation  under  40 
CFR  part  76  during  Phase  I  or  Phase  II. 
that  seeks  to  comply  with  the  Acid  Rain 
program  nitrogen  oxides  emissions 
reductions  requirements  by  emissions 
averaging  with  any  other  such  unit. 

(b)(1)  In  lieu  of  having  each  unit 
comply  with  the  applicable  emissions 
limitations  under  40  CFR  part  76,  the 
designated  representative  of  two  or 
more  affected  units  subject  to  one  or 
more  of  the  applicable  emissions 
limitations  pursuant  to  40  CFR  part  76 
having  the  same  owner  or  operator,  may 
petition  the  permitting  authority  for 
alternative  contemporaneous  annual 
emission  limitations  for  such  units; 
provided  that  such  units: 

(i)  Are  affected  units  for  both  sulfur 
dioxide  and  nitrogen  oxides; 

(ii)  Have  the  same  designated 
representative,  and  owner  or  operator; 
and 


(iii)  Are  eligible  to  be  combined  in  an 
averaging  plan  pursuant  to  the  criteria 
for  averaging  plans  specified  in  40  CFR 
part  76  and  this  section. 

(2)  The  actual  annual  emissions  rate 
for  nitrogen  oxides  (in  Ibs/mmBtu) 
averaged  over  the  units  in  question, 
proposed  in  a  plan  pursuant  to  this 
section,  must  be  less  than  or  equal  to  the 
Btu-weighted  average  annual  emissions 
rate  for  the  same  units  if  they  had  been 
operated,  during  the  same  period  of 
time,  in  compliance  with  the  applicable 
limitations  for  each  such  unit  provided 
for  in  40  CFR  part  76. 

(c)  Submission  Deadline.  (1)  Proposed 
nitrogen  oxides  emissions  averaging 
plans  may  be  submitted  at  any  time  and 
are  not  limited  in  duration  provided  that 
the  other  requirements  of  this  section 
and  this  part  are  met. 

(2)  The  designated  representative 
shall  submit  proposed  averaging  plans 
no  later  than  6  months  prior  to  the  end 
of  any  calendar  year  for  the  plan,  if 
approved,  to  be  deemed  to  govern 
operations  at  the  units  subject  to  the 
plan  in  that  year.  Applications  received 
less  than  6  months  prior  to  the  end  of 
the  calendar  year  shall,  if  approved, 
become  effective  beginning  in  the 
following  calendar  year. 

(d)  Contents  of  Proposed  Plan.  Each 
proposed  nitrogen  oxides  emissions 
averaging  plan  shall  be  submitted,  on 
the  SF#  7246,  as  provided  for  in  40  CFR 
part  76.  and  shall  include  the  following: 

(1)  Identification  of  each  unit 
proposed  to  be  governed  by  the  plan 
and  their  common  owners  or  operators; 

(2)  Certificates  of  representation,  in 
accordance  with  subpart  B  of  this  part, 
for  the  designated  representatives  for 
the  units  proposed  to  be  governed  by  the 
plan; 

(3)  The  actual  annual  total  emissions 
(Ions/year)  and  aimual  average 
emissions  rate  (Ibs/mmBtu)  from  each 
unit  proposed  to  be  governed  by  the 
plan  for  the  three  preceding  years  of 
operation; 

(4)  A  certification  that  each  unit  is 
equipped  with  an  emissions  monitoring 
system  certified  and  operated  in 
accordance  with  40  CFR  part  75; 

(5)  The  dates  during  which  the 
averaging  plan  is  proposed  to  be  in 
effect; 

(6)  A  demonstration,  in  accordance 
with  this  section  and  40  CFR  part  76. 
that  the  actual  annual  emissions  of 
nitrogen  oxides  from  the  units  in 
question,  if  operated  in  accordance  with 
the  averaging  plan,  would  be  less  than 
or  equal  to  the  emissions  that  would 
occur  if  the  same  units  had  been 
operated,  during  the  same  period  of  time 
and  under  such  operating  conditions  as 
are  specified  in  the  proposed  plan,  as 


required  by  40  CFR  part  76.  in 
compliance  with  the  applicable  annual 
average  emissions  limitations  specified 
in  40  CFR  part  76; 

(7)  Specification  of  the  operating 
conditions  on  which  the  demonstration 
in  paragraph  6  is  based  including  ranges 
of  fuel  type,  capacity,  operation,  and 
any  outages: 

(8)  A  certification  that  the  designated 
representative  shall  notify  the  permitting 
authority,  in  accordance  with  subpart  K 
of  this  part,  within  30  days  of  any 
change  in  the  operating  conditions 
specified  in  paragraphs  (d)  (6)  and  (7)  of 
this  section  and  40  CFR  part  76; 

(9)  The  prohibitions  specified  in 
paragraph  (e)  of  this  section; 

(10)  If  seeking  conditional  approval  of 
the  averaging  plan,  the  expected  dale  by 
which  the  Administrator  will  be  notified 
of  an  election  by  the  source  to  activate 
the  option; 

(11)  The  proposed  nitrogen  oxides 
emissions  rate  and  utilization  limitation 
in  mmBtu  that  would  apply  for  each  unit 
governed  by  the  plan; 

(12)  The  proposed  design  or  operating 
conditions  that  would  apply  to  each  unit 
including  the  expected  range  of 
utilization  of  each  unit,  a  schedule  for 
achieving  any  changes  in  design  or 
operation  from  those  in  effect  at  the  time 
of  the  demonstration,  and  an 
independent  assessment,  as  required  by 
40  CFR  part  76,  regarding  the  emissions 
effects  of  such  changes; 

(13)  The  applicable  test  method  that 
will  be  used  to  demonstrate  compliance 
with  the  averaged  nitrogen  oxides 
emissions  limitation  applicable  to  each 
unit  pursuant  to  a  plan  approved  in 
accordance  with  this  section,  in 
accordance  with  40  CFR  part  76.  and  the 
monitoring,  recordkeeping,  and  reporting 
requirements  of  40  CFR  part  75; 

(14)  The  recordkeeping  requirements 
specified  in  40  CFR  part  76  for  averaging 
plans,  including  records  demonstrating 
compliance  with  the  operating 
conditions  specified  in  the  plan; 

(15)  Reporting/Compliance 
Certification  Requirements.  A 
requirement  that  the  designated 
representative  submit  compliance 
certifications,  in  accordance  with  the 
requirements  in  subpart  K  of  this  part 
and  40  CFR  part  76. 

(e)  Permitting  Authority's  Action  on 
Proposed  Plan.  (1)  Plan  Approvals.  If  the 
permitting  authority  determines  that  the 
proposed  nitrogen  oxides  emissions 
averaging  plan  meets  the  requirements 
and  conditions  of  this  section  and  40 
CFR  part  76,  the  permitting  authority 
shall  approve  the  plan  in  accordance 
with  this  part  and  40  CFR  part  76.  The 
permitting  authority  may  approve  the 
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required  by  40  CFR  part  76,  in 
compliance  with  the  applicable  aimual 
average  emissions  limitations  specified 
in  40  CFR  part  76; 

(7)  Specification  of  the  operating 
conditions  on  which  the  demonstration 
in  paragraph  6  is  based  including  ranges 
of  fuel  type,  capacity,  operation,  and 
any  outages; 

(8)  A  certification  that  the  designated 
representative  shall  notify  the  permitting 
authority,  in  accordance  with  subpart  K 
of  this  part,  within  30  days  of  any 
change  in  the  operating  conditions 
specified  in  paragraphs  (d)  (6)  and  (7)  of 
this  section  and  40  CFR  part  76; 

(9)  The  prohibitions  specified  in 
paragraph  (e]  of  this  section; 

(10)  If  seeking  conditional  approval  of 
the  averaging  plan,  the  expected  date  by 
which  the  Administrator  will  be  notified 
of  an  election  by  the  source  to  activate 
the  option; 

(11)  The  proposed  nitrogen  oxides 
emissions  rate  and  utilization  limitation 
in  mmBtu  that  would  apply  for  each  unit 
governed  by  the  plan; 

(12)  The  proposed  design  or  operating 
conditions  that  would  apply  to  each  unit 
including  the  expected  range  of 
utilization  of  each  unit,  a  schedule  for 
achieving  any  changes  in  design  or 
operation  from  those  in  effect  at  the  time 
of  the  demonstration,  and  an 
independent  assessment,  as  required  by 
40  CFR  part  76,  regarding  the  emissions 
effects  of  such  changes; 

(13)  The  applicable  test  method  that 
will  be  used  to  demonstrate  compliance 
with  the  averaged  nitrogen  oxides 
emissions  limitation  applicable  to  each 
unit  pursuant  to  a  plan  approved  in 
accordance  with  this  section,  in 
accordance  with  40  CFR  part  76,  and  the 
monitoring,  recordkeeping,  and  reporting 
requirements  of  40  CFR  part  75; 

(14)  The  recordkeeping  requirements 
specified  in  40  CFR  part  76  for  averaging 
plans,  including  records  demonstrating 
compliance  with  the  operating 
conditions  specified  in  the  plan; 

(15)  Reporting/Compliance 
Certification  Requirements.  A 
requirement  that  the  designated 
representative  submit  compliance 
certifications,  in  accordance  with  the 
requirements  in  subpart  K  of  this  part 
and  40  CFR  part  76. 

(e)  Permitting  Authority's  Action  on 
Proposed  Plan.  (1)  Plan  Approvals.  If  the 
permitting  authority  determines  that  the 
proposed  nitrogen  oxides  emissions 
averaging  plan  meets  the  requirements 
and  conditions  of  this  section  and  40 
CFR  part  76,  the  permitting  authority 
shall  approve  the  plan  in  accordance 
with  this  part  and  40  CFR  part  76.  The 
permitting  authority  may  approve  the 


plan  in  whole  or  in  part,  and  with  such 
conditions  as  appropriate  to  ensure 
compliance  with  the  requirements  of  this 
part  and  40  CFR  part  76. 

(2)  Issuance  of  Operating  Permit. 
Following  approval  of  an  averaging 
plan,  the  permitting  authority  shall  issue 
an  operating  permit  to  each  source  with 
a  unit  governed  by  the  plan 
incorporating  such  plan  in  accordance 
with  this  part  and  40  CFR  part  76.  If  the 
permitting  authority  determines  that  the 
proposed  averaging  plan  does  not  meet 
the  requirements  of  this  section,  the 
operating  permit(s)  issued  by  the 
permitting  authority  in  accordance  with 
this  part  shall  require  compliance  by 
each  unit  with  the  applicable  nitrogen 
oxides  emissions  limits  specified  for 
such  unit  in  40  CFR  part  76. 

(3)  The  emissions  limitations  in  the 
approved  averaging  plan  shall  only 
remain  in  effect  while  all  the  units  that 
are  part  of  the  averaging  plan  continue 
operating  under  the  conditions  specified, 
in  accordance  with  this  section  and  40 
CFR  part  76,  in  the  approved  plan  and  in 
each  unit's  respective  operating  permit 
including  operation  by  each  unit  within 
the  range  of  utilization  (in  mmBtu)  for 
the  year  and  fuel  type  specified  in  the 
plan  as  approved. 

(f)  Prohibitions.  (1)  No  plan  shall  be 
approved  under  this  section  unless 
actual  annual  emissions  of  nitrogen 
oxides  authorized  by  the  plan  are  less 
than  or  equal  to  the  actual  annual 
emissions  that  would  have  been  emitted 
had  each  unit  operated  in  compliance 
with  its  applicable  emissions  fimitation 
under  40  CFR  part  76. 

(2)  It  shall  be  a  violation  of  the  Act 
and  of  the  source's  permit  to  operate  the 
units  subject  to  a  nitrogen  oxides 
emissions  averaging  plan  approved 
pursuant  to  this  section  so  as  to  exceed 
the  emissions  limitations,  specified  in 
the  approved  plan,  or  so  as  to  fail  to 
fulfill  the  requirements  specified  in  the 
approved  permit  and  nitrogen  oxides 
emissions  averaging  plan. 

(3)  Failure  of  the  designated 
representative  to  notify  the  permitting 
authority  of  operating  changes  specified 
in  the  approved  plan  pursuant  to 
paragraph  (c)(12)  of  this  section,  shall  be 
a  violation  of  the  Act. 

(4)  The  owners,  operators,  and 
designated  representative  of  the  units 
governed  by  an  approved  nitrogen 
oxides  emissions  averaging  plan  shall 
be  liable  for  any  violation  by  any  such 
unit  or  any  other  unit  governed  by  the 
plan  or  this  section,  part  76,  or  the  plan, 
including  liability  for  a  failure  to  fulfill 
the  ohligHlions  specified  in  40  CFR  part 
77  and  section  411  of  the  Act.  Any  such 
violation  shall  be  a  violation  of  the  Act. 


§  72.47    Phase  I  or  phase  II  nitrogen  oxides 
alternative  emissions  limitations  plans. 

(a)  Applicability.  The  provisions  of 
this  section  shall  apply  to  any  affected 
unit  that  is  a  boiler  subject  to  a  nitrogen 
oxides  emissions  limitation  under  40 
CFR  part  76  during  Phase  I  or  Phase  11. 
for  which  an  alternative  emissions 
limitation  for  nitrogen  oxides  is  sought. 

(b)  The  designated  representative  of 
an  affected  unit  subject  to  a  nitrogen 
oxides  emissions  limitations  under  40 
CFR  part  76  may  petition  the  permitting 
authority  for  an  emissions  limitation  less 
stringent  than  the  applicable  limitation 
established  under  40  CFR  part  76. 
provided  That  the  designated 
representative  demonstrates  to  the 
satisfaction  of  the  permitting  authority 
in  accordance  with  this  section  and  40 
CFR  part  76  that: 

(l)(i)  In  the  case  of  a  tangentially-fired 
boiler  or  a  dry  bottom  wall-fired  boiler 
(other  than  a  unit  applying  cell  burner 
technology),  it  cannot  meet  the 
applicable  limitation  specified  in  40  CFR 
part  76  for  such  boiler  category  using 
low  nitrogen  oxides  burner  technology 
as  defined  in  40  CFR  part  76;  or 

(ii)  In  the  case  of  a  wet  bottom  wall- 
fired  boiler,  a  cyclone,  a  unit  applying 
cell  burner  technology  or  any  other  type 
of  utility  boiler,  it  cannot  meet  the 
applicable  limitation  specified  in  40  CFR 
part  76  for  such  boiler  category  using  the 
technologies  specified  in  40  CFR  part  76 
upon  which  the  Administrator  based 
such  applicable  emissions  limitation; 
and 

(2)  The  owners  or  operators: 

(i)  Have  properly  installed  control 
equipment  designed  to  meet  the 
applicable  emissions  limitation,  and 
have  operated  such  equipment  in 
accordance  with  vendor  specifications 
and  procedures  for  at  least  6  months 
before  submitting  the  application;  or 

(ii)  Make  a  demonstration,  in 
accordance  with  procedures  specified  in 
this  section  and  40  CFR  part  76.  that 
because  the  unit  cannot  meet  the 
requirements  of  paragraph  (b)(2)(i)  of 
this  section  technology  upon  which  the 
limitation  was  based  cannot  be 
designed  for  that  unit  so  as  to  comply 
with  the  limitation. 

(3)  Units  with  tangentially-fired  or  dry 
bottom  wall-fired  boilers  (other  than 
units  applying  cell-burner  technology) 
for  which  an  alternative  emissions 
limitation  is  established  shall  not  be 
required  to  install  any  additional  control 
technology  beyond  low  nitrogen  oxides 
burner  technology. 

(4)  Nothing  in  this  section  shall 
preclude  a  designated  representative 
from  installing  and  operating  an 
alternative  nitrogen  oxides  control 


technology  capable  of  achieving  the 
applicable  emissions  limitation. 

(c)  Deadlines  for  submission  of 
proposed  compliance  plan.  (1) 
Applications  for  nitrogen  oxides 
alternative  emissions  limitations  shall 
be  filed  in  two  stages  as  follows: 

(!)  An  application  for  a  15-month 
demonstration  period,  using  SF»  7247  in 
appendix  C  of  this  part,  as  specified  in 
paragraph  (d)(1)  and  in  40  CFR  part  76 
may  be  filed  at  any  time  subject  to 
paragraph  (c)(2)  of  this  section;  and 

(ii)  An  application  for  a  final 
alternative  emissions  limitation,  using 
SF«  7247A  in  appendix  C  of  this  part,  as 
specified  in  paragraph  (d)(2)  of  this 
section  and  in  40  CFR  part  76,  shall  be 
filed  not  later  than  6  months  before  the 
conclusion  of  the  demonstration  period 
approved  by  the  permitting  authority  in 
accordance  with  paragraph  (e)(1)  of  this 
section  and  40  CFR  part  76. 

(2)  The  designated  representative 
shall  submit  the  application  for  a 
demonstration  period  for  a  proposed 
nitrogen  oxides  alternative  emissions 
limitation  to  the  permitting  authority  at 
least  3  months  before  the  end  of  the 
calendar  year  in  order  for  the 
alternative  demonstration  period 
emissions  limitation,  if  approved,  to 
govern  operations  during  that  year. 

(d)  Contents  of  proposed  plan.  (1) 
Demonstration  period  plan.  The 
application  for  approval  of  a 
demonstration  period  shall  be  submitted 
on  a  Nitrogen  Oxides  Alternative 
Emissions  Limitation  Demonstration 
Period  Plan  SF«  7247  in  appendix  C  of 
this  part,  and  shall  include  the  following 
information: 

(i)  The  unit  name  and  identification 
number. 

(ii)  A  certification  by  an  independent 
auditor,  in  accordance  with  the 
requirements  set  forth  in  40  CFR  part  76, 
that  the  conditions  specified  in 
paragraph  (b)  of  this  section  apply  to  the 
unit,  including: 

(A)  That  the  appropriate  control 
equipment  designed  to  meet  the 
applicable  emissions  limitation  at  the 
unit  was  properly  installed,  and  has 
been  properly  operated  for  a  period  of 
no  less  than  6  months,  including  a 
vendor  certification  that  there  is  no 
adjustment  to  the  equipment  that  can  be 
done  such  that  the  unit  would  be  able  to 
achieve  the  applicable  limit  of  40  CFR 
part  76;  or 

(B)  In  lieu  of  the  requirements  in 
paragraph  (d)(l)(ii)(A)  of  this  section,  (;) 
a  list  of  all  vendors  of  equipment  (name 
address,  phone  number)  designed  for  the 
unit's  boiler  type.  [2]  identification  of 
which  vendors,  of  those  listed  pursuant 
to  the  preceding  subparagraph,  were 
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contacted  by  the  source,  and  the  date 
each  vendor  was  contacted  for  purpose 
of  supplying  such  equipment.  (3)  copies 
of  any  solicitations  for  bids,  purchase 
orders,  or  nitrogen  oxides  control 
equipment  design,  engineering,  and 
construction  contracts,  and  [4]  the 
certification  of  the  vendors  contacted 
that  technok)gy  cannot  be  designed  for 
that  unit  which  will  meet  the  applicable 
limitation  of  40  CFR  part  76; 

(iii)  Operating  information  and 
monitoring  data,  collected  by  an 
emissions  monitoring  system  certified  in 
accordance  with  the  requirements  of  40 
CFR  part  75  (emissions  monitoring 
regulations),  for  the  same  period 
identified  in  paragraph  (dKl)(ii)(A>  that 
demonstrates  in  accordance  with  this 
section  and  40  CFR  part  76  that  the  unit 
cannot  meet  the  applicable  limitation  of 
40  CFR  part  76; 

(iv)  A  proposed  interim  alternative 
emissions  hmitation  that  the  unit  shall 
meet  on  an  annual  average  basis  during 
the  demonstration  period,  calculated  in 
accordance  with  40  CFR  part  76; 

(v)  The  operating  and  recordkeeping 
requirements  that  would  apply  to  the 
unit  during  the  demonstration  period,  in 
accordance  with  40  CFR  part  76, 
including  the  design  engineering  and 
operating  protocol; 

(vi)  A  statement  that  the 
demonstration  plan,  if  approved,  will  be 
conditional  on  the  subsequent  timely 
submission  by  the  designated 
representative  of  periodic  compliance 
certifications  submitted  in  accordance 
with  subpart  K  and  40  CFR  part  76  to 
document  and  certify  the  operations  and 
emissions  at  the  unit  during  the 
demonstration  period. 

(vii)  The  prohibitions  of  paragraph  (f) 
of  this  section. 

(2)  Alternative  emissions  limitation 
plan.  Not  later  than  6  months  before  the 
final  date  of  the  demonstration  period 
specified  in  the  demonstration  plan 
submitted  under  paragraph  (d)(1)  of  this 
section,  as  approved  pursuant  to 
paragraph  (e)  of  this  section,  the 
designated  representative  of  each  unit 
governed  by  the  approved 
demonstration  plan  shall  submit  a 
proposed  Nitrogen  Oxides  Alternative 
Emissions  Limitation  Plan,  using  SF* 
7247A  in  appendix  C  of  this  part  which 
shall  include  the  following  information: 

(i)  Identification  of  the  unit  name  and 
identification  number. 

(ii)  Certification,  in  accordance  with 
the  requirements  of  40  CFK  part  76  and 
the  permit  for  that  unit,  that  the  unit  was 
operated  in  accordance  with  the 
demonstration  plan  during  the 
demonstration  period  (excluding  the 
final  6  months): 


(iii)  Operating  and  monitoring  data 
collected  to  date  for  the  demonstration 
period,  in  accordance  with  the 
requirements  of  40  CFR  parts  75  end  76, 
establishing  that  the  unit  cannot  meet 
the  applicable  limit  of  40  CFR  part  76 
using  applicable  technology; 

(iv)  Certification  that  the  data 
required  to  be  collected  for  the  balance 
of  the  demonstration  period  shall  be 
submitted  to  the  permitting  authority  in 
accordance  with  the  requirements  of  40 
CFR  part  76,  but  not  later  than  30  days 
following  the  end  of  the  demonstration 
period; 

(v)  An  emissions  limitation  that  the 
unit  can  meet,  calculated  according  to  40 
CFR  part  76; 

(vi)  The  design,  equipment  work 
practice  and  operational  standards  that 
will  apply  to  the  unit,  in  accordance 
with  40  CFR  part  76; 

(vii)  The  test  method,  recordkeeping 
and  compliance  certification 
requirements  that  will  apply  to  the  unit 
in  accordance  with  this  part  and  40  CFR 
part  75  and  part  76;  and 

(viii)  The  prohibitions  of  paragraph  (f) 
of  this  section. 

(e)  Permitting  authority's  action  on 
proposed  plans.  (1)  Demonstration 
period  plan.  If  the  permitting  authority 
determines  that  the  nitrogen  oxides 
alternative  emissions  limitation 
demonstration  period  plan  meets  the 
requirements  of  paragraphs  (a)  through 
(d)(1)  of  this  section  and  40  CFR  part  76, 
the  permitting  authority  shall  approve 
the  plan  and  shall  issue  an  operating 
permit,  or  a  revision  to  the  operating 
permit  under  S  72.302  (fast-track  permit 
modifications]  for  the  source  in 
question,  in  accordance  with  this  part 
and  40  CFR  part  76.  incorporating  the 
plan  as  approved,  and  authorizing  the 
unit  governed  by  the  plan  to  be  operated 
during  the  demonstration  period 
pursuant  to  the  interim  emissions 
limitation  and  operating  conditions 
specified  in  the  approved  plan.  The 
demonstration  period  shall  include 
retrospectively  the  6  month  operating 
period  prior  to  application  proposed 
demonstration  plan  during  which  the 
unit  operated  in  a  manner  consistent 
with  the  plan  as  approved,  provided  that 
the  demonstration  period  shall  total  not 
less  than  15  months. 

(2)  Final  alternative  emissions 
limitation  plan,  (i)  If  the  permitting 
authority  determines  that  the  final 
nitrogen  oxides  alternative  emissions 
limitation  plan  meets  the  requirements 
of  paragraphs  (a)  through  (d)(2)  of  this 
section,  the  Administrator  shall  approve 
the  plan.  If  the  final  limit  is  more 
stringent  than  the  demonstration  period 
limit  the  permitting  authority  may 
include  as  part  of  the  plan  as  approved 


a  schedule  for  the  unit  to  achieve 
compliance  with  the  Kmit  as 
expeditiously  as  practicable.  Thereafter, 
the  permitting  authority  shall  issue  an 
operating  permit,  or  revise  the  operating 
permit  for  the  source  in  accordance  with 
§  72.301  (permit  modification)  for  the 
source  in  question,  in  accordance  with 
this  part  and  40  CFR  part  78, 
incorporating  the  plan  as  approved  and 
authorizing  the  unit  governed  by  the 
plan  to  be  operated  during  the 
remainder  of  the  permit  term  pursuant  to 
the  emissions  limitation  and  operating 
conditions  specified  in  the  approved 
plan. 

(ii)  Each  permit  renewal  application 
for  a  source  with  a  unit  governed  by  a 
plan  approved  under  this  section  shall 
include  a  demonstration,  in  accordance 
with  40  CFR  part  76,  justi^ing  the 
continued  applicabihty  of  an  alternative 
limit  to  the  unit.  If  the  alternative  limit 
proposed  as  part  of  a  renewal 
application  is  more  stringent  than  the 
previously  approved  alternative  limit, 
and  shows  progress  by  the  unit  toward 
meeting  the  applicable  limit  of  40  CFR 
part  76.  such  limit  shall  be  deemed 
automatically  approved. 

(f)  Prohibitions.  (1)  It  shall  be  a 
violation  of  the  Act  for  any  unit  subjeet 
to  an  alternative  emissions  limitation  to 
emit  in  excess  of  the  applicable  limit 
established  in  accordance  with  this 
section  and  40  CFR  part  76. 

(2)  The  owner  or  operator  and  the 
designated  representative  of  any  unit 
operated  in  violation  of  this  section  and 
40  CFR  part  76  shall  be  fully  liable  for 
such  violation,  including  liability  for 
fulfilling  the  obligations  specified  in  40 
CFR  part  77  and  section  411  of  the  Act 

(3)  It  shall  be  a  violation  of  the  Act  for 
a  unit  with  an  approved  nitrogen  oxides 
alternative  limitation  plan  to  emit 
nitrogen  oxides  during  the 
demonstration  period  in  excess  of  the 
limitation  assigned  pursuant  to  40  CFR 
part  76. 

(4)  At  the  conclusion  of  the 
demonstration  period,  it  shall  be  a 
violation  of  the  Act  for  a  unit  with  an 
approved  nitrogen  oxides  alternative 
limitation  plan  to  emit  nitrogen  oxides  in 
excess  of  the  final  emissions  limitation 
approved  by  the  permitting  authority 
pursuant  to  this  section  and  40  CFR  part 
76. 

§  72.48    Phase  I  nHrogen  eirfdes 
compOsnc*  deadlin*  extension  plans. 

(a)  Applicability.  The  provisions  of 
this  section  shall  apply  to  any  affected 
unit  that  is  a  boiler  subject  to  the 
nitrogen  oxides  emissions  limitation 
under  40  CFR  part  76  during  Phase  I  and 
thaf  seeks  an  extension  of  the  Phase  I 
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a  schedule  for  the  unit  to  achieve 
compliance  with  the  limit  as 
expeditiously  as  practicable.  Thereafter, 
the  permitting  authority  shall  issue  an 
operating  permit,  or  revise  the  operating 
permit  for  the  source  in  accordance  with 
5  72.301  (permit  modification}  for  the 
source  in  question,  in  accordance  with 
this  part  and  40  CFR  part  76, 
incorporating  the  plan  as  approved  and 
authorizing  the  unit  governed  by  the 
plan  to  be  operated  during  the 
remainder  of  the  permit  term  pursuant  to 
the  emissions  limitation  and  operating 
conditions  specified  in  the  approved 
plan. 

(ii)  Each  permit  renewal  application 
for  a  source  with  a  unit  governed  by  a 
plan  approved  under  this  section  shall 
include  a  demonstration,  in  accordance 
with  40  CFR  part  76,  justi^ing  the 
continued  applicability  of  an  alternative 
limit  to  the  unit.  If  the  alternative  limit 
proposed  as  part  of  a  renewal 
application  is  more  stringent  than  the 
previously  approved  alternative  limit, 
and  shows  progress  by  the  unit  toward 
meeting  the  applicable  limit  of  40  CFR 
part  78.  such  limit  shall  be  deemed 
automatically  approved. 

(f)  Prohibitions.  (1)  It  shall  be  a 
violation  of  the  Act  for  any  unit  subject 
to  an  alternative  emissions  limitation  to 
emit  in  excess  of  the  applicable  limit 
established  in  accordance  with  this 
section  and  40  CFR  part  76. 

(2)  The  owner  or  operator  and  the 
designated  representative  of  any  unit 
operated  in  violation  of  this  section  ami 
40  CFR  part  76  shall  be  fully  liable  for 
such  violation,  including  liability  for 
fulfilling  the  obligations  specified  in  40 
CFR  part  77  and  section  411  of  the  Act. 

(3)  It  shall  be  a  violation  of  the  Act  for 
a  unit  with  an  approved  nitrogen  oxides 
alternative  limitation  plan  to  emit 
nitrogen  oxides  during  the 
demonstration  period  in  excess  of  the 
limitation  assigned  pursuant  to  40  CFR 
part  78. 

(4)  At  the  conclusion  of  the 
demonstration  period,  it  shall  be  a 
violation  of  the  Act  for  a  unit  with  an 
approved  nitrogen  oxides  alternative 
limitation  plan  to  emit  nitrogen  oxides  in 
excess  of  the  final  emissions  limitation 
approved  by  the  permitting  authority 
pursuant  to  this  section  and  40  CFR  part 
76. 

§  72.48    Phase  I  nitrogen  oxides 
compOanc*  deadlirw  extension  plans. 

(a)  Applicability.  The  provisions  of 
this  section  shall  apply  to  any  affected 
unit  that  is  a  boiler  subject  to  the 
nitrogen  oxides  emissions  limitation 
under  40  CFR  part  76  during  Phase  I  and 
that  seeks  an  extension  of  the  Phase  I 


nitrogen  oxides  emissions  reductions 
compliance  deadline  (January  1, 1995). 

(b)  The  designated  representative  of  a 
unit  in  paragraph  (a)  of  this  section  may 
apply  for  an  extension  of  the  Phase  I 
nitrogen  oxides  deadline  for  compliance 
of  15  months  by  demonstrating  to  the 
satisfaction  of  the  Administrator  that 
the  technology  necessary  to  meet  such 
requirements  is  not  in  adequate  supply 
to  enable  its  installation  and  operation 
at  the  unit,  consistent  with  system 
reliability,  by  January  1, 1995. 

(c)  Special  Procedures.  (1)  Requests 
for  extension  of  the  Phase  I  nitrogen 
oxides  deadline  must  be  submitted  no 
later  than  December  31. 1994. 

(2)  Any  demonstrations  claiming 
maintenance  of  system  reliability  as  a 
factor  in  the  need  for  an  extension  shall 
be  deemed  valid  only  if  such  equipment 
and  timing  problems  are  due  solely  to 
nitrogen  oxides  control  equipment 
availability  and  installation. 

(d)  Contents  of  proposed  plan.  (1) 
Demonstration  requirements.  Each 
proposed  plan  shall  include  a 
demonstration  in  accordance  with  this 
section  and  40  CFR  part  76.  Such 
demonstration  may  include  a  showing 
that  equipment  supply  is  inadequate  to 
enable  its  installation  and  operation  at 
the  unit,  consistent  with  system 
reliability,  in  time  for  compliance  by  the 
unit  with  the  Phase  I  emissions 
reduction  requirements  by  1995.  Each 
demonstration  shall  include  the 
information  required  by  40  CFR  part  76. 
using  SF«  7248  in  appendix  C  of  this 
part,  and  may  include: 

(i)  A  list  of  all  vendors  of  equipment 
(name,  address,  phone  number)  capable 
of  meeting  the  applicable  emissions 
limitation: 

(ii)  Information  about  the  vendors 
identified  in  the  list  required  by 
paragraph  (d](l)(i)  of  this  section  that 
were  contacted  by  the  source,  including 
information  specifying  the  date  the 
vendor  was  contacted  for  the  purpose  of 
supplying  such  equipment,  copies  of  any 
solicitations  for  bids,  purchase  orders  or 
design,  engineering  and  construction 
contracts,  and  other  documentation  of 
the  source's  efforts  to  purchase  and 
install  the  equipment  in  a  timely 
manner 

(iii)  Certifications,  as  required  by  40 
era  part  76,  by  the  vendors  contacted 
that  they  cannot  provide  and  install  the 
appropriate  equipment  in  time  for  the 
unit  to  comply  with  the  applicable 
emissions  limitation  by  1995,  including 
the  reasons  why  the  equipment  cannot 
be  supplied  or  installed  in  a  timely 
manner. 

(2)  Compliance  requirements,  (i) 
Technology  standards.  Each  proposed 


compliance  plan  submitted  under  this 
section  shall  include: 

(A)  A  design,  engineering,  and 
construction  contract; 

(B)  A  vendor  warranty  that  the 
installed  technology  will  meet  the 
emissions  limitation  applicable  to  the 
unit  under  40  CFR  part  76; 

(C)  A  vendor  construction  and 
installation  schedule,  including  dates 
specifying: 

(7)  Commencement  of  construction; 

(2)  Completion  of  construction: 

(J)  Start-up  testing  of  the  technology; 
and 
[4]  Commencement  of  operation. 

(D)  Such  other  information  as  required 
in  40  CFR  part  76.  including  the 
applicable  test  method  for 
demonstrating  compliance  and  all 
recordkeeping  and  compliance 
certification  requirements  that  will 
apply  under  the  plan. 

(ii)  Emissions  limitations  and 
operational  standards.  Each  proposed 
compliance  plan  submitted  under  this 
section  shall  specify,  in  accordance  with 
40  CFR  part  76: 

(A)  Extension  period  requirements,  as 
specified  in  40  CFR  part  76; 

(6)  The  final  emissions  limitation  and 
compliance  deadline  that  will  apply. 

(C)  The  test  method  for  determining 
compliance  with  the  nitrogen  oxides 
emissions  limitations  applicable  to  a 
unit  pursuant  to  a  plan  approved  in 
accordance  with  this  section, 
determined  in  accordance  with  40  CFR 
part  76  and  the  monitoring 
recordkeeping  and  reporting 
requirements  of  40  CFR  part  75. 

(iii)  Design,  equipment,  work  practice 
or  operational  standards  as  specified  in 
40  CFR  part  76. 

(3)  Recordkeeping  requirements.  Each 
proposed  compliance  plan  submitted 
under  this  section  shall  specify 
requirements  for  maintaining  records  at 
the  source,  in  accordance  with  40  CFR 
part  76. 

(4)  Reporting/compliance  certification 
requirements.  Each  proposed 
compliance  plan  submitted  under  this 
section  shall  specify  compliance 
certification  requirements,  in 
accordance  with  subpart  K  of  this  part 
and  40  CFR  part  76.  including  notices 
concerning  the  achievement  of  any 
scheduled  increments  of  progress. 

(e)  Administrator's  action  on 
proposed  plan.  (1)  The  Administrator 
shall  act  on  each  proposed  extension 
plan  within  3  months  of  receipt  as 
provided  in  40  CFR  part  76. 

(2)  The  Administrator  may  deny  the 
proposal,  or  approve  the  proposed 
extension  plan  in  whole  or  in  part  with 
such  conditions  as  may  be  appropriate 
to  ensure  expeditious  compliance  with 


the  Phase  I  emissions  limitations 
applicable  to  the  unit  under  40  CFR  part 
76.  The  Administrator  shall  grant  an 
extension  that  terminates  upon 
commencement  of  operation  of  the 
nitrogen  oxides  control  equipment,  but 
not  longer  than  15  months. 

(f)  Prohibitions.  The  owner  or  operator 
and  the  designated  representative  of 
any  unit  governed  by  a  compliance  plan 
approved  by  the  Administrator  in 
accordance  with  this  section  and  40  CFR 
part  75  and  part  78  shall  be  liable  for 
such  violation,  including  liability  for  a 
failure  to  fulfill  the  obligations  specified 
in  40  CFR  part  77  and  section  411  of  the 
Act.  Any  such  violation  shall  be  a 
violation  of  the  Act. 

§  72.49    Pttase  I  or  phase  II  opt-in  plans. 

(a)  This  section  shall  apply  to  sources 
eligible  to  opt-in  to  the  Acid  Rain 
program,  as  provided  in  40  CFR  part  74. 

(b)  For  any  source  electing  to  opt-in  to 
the  Acid  Rain  program,  the  designated 
representative  shall  submit  a  permit 
application  and  proposed  compliance 
plan  in  accordance  with  40  CFR  part  74. 

(c)  Any  opt-in  source  shall  be  an 
affected  source  for  sulfur  dioxide  under 
the  Acid  Rain  program  subject  to  all  the 
requirements  of  the  program  as  provided 
in  40  CFR  part  74. 

(d)  Prohibitions.  The  owner  or 
operator  and  the  designated 
representative  of  any  unit  governed  by  a 
compliance  plan  approved  by  the 
Administrator  in  accordance  with  this 
section  and  40  CFR  part  74  and  part  75 
shall  be  liable  for  such  violation, 
including  liability  for  a  failure  to  fulfill 
the  obligations  specified  in  40  CFR  part 
77  and  section  411  of  the  Act.  Any  such 
violation  shall  be  a  violation  of  the  Act. 

§  72.50    Phase  I  or  phase  II  common-stack 
plans. 

(a)  Applicability.  The  requirements  of 
this  section  shall  apply  to  any  affected 
source  with  two  or  more  units  utilizing  a 
common  stack  where  the  emissions  from 
each  unit  are  not  separately  monitored 
by  an  emissions  monitoring  system 
certified  and  operating  in  accordance 
with  40  CFR  part  75,  including  any 
common  stack  situation  involving  two  or 
more  affected  units,  any  common  stack 
situation  during  Phase  I  involving  one 
affected  unit  and  other  units  not 
otherwise  affected  during  Phase  I,  and 
any  common  stack  situation  involving 
an  affected  unit  and  an  unaffected  unit 
utilizing  a  common  stack. 

(b)(1)  Where  two  affected  units  utilize 
a  common  stack  and  the  emissions  from 
such  units  are  not  separately  monitored 
by  emissions  monitoring  systems 
certified  and  ooerating  in  accordance 
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with  40  CFR  part  75.  the  designated 
representative  shall  so  state  in  the 
permit  application. 

(2)  During  Phase  I: 

(i)  Where  an  appendix  A  unit  and  an 
appendix  B  unit  utilize  a  common  stack 
and  the  emissions  from  such  units  are 
not  separately  monitored  by  emissions 
monitoring  systems  certified  and 
operating  in  accordance  with  40  CFR 
part  75,  the  designated  representative 
shall  identify  the  common-stack  in  the 
proposed  monitoring  plan  for  the  source, 
using  SF^  7512  in  part  75  and  shall 
designate  the  appendix  B  unit  as  a 
substitution  unit  and  submit  a 
substitution  plan  pursuant  to  $  72.41,  on 
SF«  7241  in  appendix  C  of  this  part, 
with  the  permit  application  for  the 
source.  Such  substitution  plan  shall  be 
subject  to  S  72.42(b)(4)  exempting  it  from 
the  requirement  to  reassign  emissions 
reductions. 

(ii)  Where  an  appendix  A  or  a  Phase  I 
affected  appendix  B  unit  and  an 
otherwise  unaffected  unit  subject  to 
§  72.45(a)  (e.g.  new  unit)  share  a 
common  stack,  and  the  emissions  from 
such  units,  are  not  separately  monitored 
by  emissions  monitoring  systems 
certified  and  operating  in  accordance 
with  40  CFR  part  75,  the  designated 
representative  of  the  unaffected 
§  72.45(a)  unit  shall  submit  a  Phase  I 
permit  application  and  monitoring  plan 
not  later  than  the  later  of  February  15, 
1903  or  24  months  before  the  unit 
commences  operation.  Such  8  72.45(a) 
unit  shall  be  subject  to  the  Phase  I 
requirements  of  this  part  and  parts  73- 
78,  including  the  requirement  to  hold 
allowances  equal  to  or  greater  than  its 
annual  sulfur  dioxide  emissions 
beginning  on  the  later  of  January  1, 19^ 
or  commencement  of  operation.  Such 
unit  shall  receive  no  allowances  and 
shall  have  a  baseline  of  zero. 

(3)  Where  an  affected  unit  and  a  non- 
iiffected  unit  utilize  a  common  stack  and 
the  emissions  from  such  units  are  not 
separately  monitored  by  emissions 
monitoring  systems  certified  and 
operating  m  accordance  with  40  CFR 
part  75.  the  designated  representative 
shall  identify  the  common-stack  in  the 
proposed  monitoring  plan  for  the  source 
using  SF»  7512  in  appendix  C  of  this 
part  and  shall  designate  the  nonaffected 
unit  as  an  opt-in  unit  and  submit  an  opt- 
in  plan  in  accordance  with  40  CFR  part 
74  and  §  72.49  on  the  form  specified  in 
40  CFR  part  74. 

(4)  Where  two  or  more  units  share  a 
common  stack,  and  where  not  all  of  the 
units  are  otherwise  subject  to  Acid  Rain 
nitrogen  oxides  requirements,  the  units 
shall  either  separately  monitor  their 
nitrogen  oxides  emissions  or  otherwise 
differentiate  their  emissions,  in 


accordance  with  the  monitoring 
requirements  of  40  CFR  part  75.  or  all 
emissions  from  the  units  shall  be  subject 
to  the  most  stringent  Acid  Rain  nitrogen 
oxides  emissions  limitation  applicable 
to  any  one  of  the  units  sharing  the 
common  stack.  For  two  or  more  units 
that  are  subject  to  Acid  Rain  nitrogen 
oxides  requirements  that  cannot  be 
separately  monitored  or  where  the 
emissions  cannot  otherwise  be 
differentiated  pursuant  to  40  CFR  part 
75,  the  unit  shall  either  average  their 
emissions  pursuant  to  40  CFR  part  76.  or 
they  shall  be  subject  to  the  most 
stringent  limit. 

(c)  All  units  governed  by  a  common- 
stack  plan  shall  have  one  designated 
representative. 

(d)  No  permit  shall  be  issued  to  a 
source  with  units  sharing  a 
commonstack  unless  the  requirements  of 
this  section  are  met.  Notwithstanding 
any  other  provisions  of  this  part,  no 
common-  stack  plan  may  be  submitted 
as  a  conditional  compliance  option. 

(e)  The  requirements  of  paragraphs 
(b)-(d)  of  this  section  shall  not  apply 
where  each  unit  is  equipped  with  a  fully 
certified  continuous  emissions 
monitoring  system  to  differentiate  the 
emissions  from  the  respective  units. 

(f)  Prohibitions.  The  owner  or  operator 
and  the  designated  representative  of 
any  unit  governed  by  a  compliance  plan 
approved  by  the  Administrator  in 
accordance  with  this  section  and  40  CFR 
part  75  and  part  7%  shall  be  liable  for 
such  violatioa  including  liability  for  a 
failure  to  fulfill  the  obligations  specified 
in  40  CFR  part  77  and  section  411  of  the 
Act.  Any  such  violation  shall  be  a 
violation  of  the  Act. 

Subpart  E— Add  Rain  Perntit  Contents 

§72.51    GeneraL 

Each  Acid  Rain  permit  issued  to  an 
affected  source  under  this  part  and  40 
CFR  parts  70  and  71  shall  contain  the 
information  required  by  this  section,  as 
follows: 

(a)  Standard  permit  information  about 
the  source,  using  SF^  7251  in  appendix 
C  of  this  part; 

(b)  For  Phase  I  permits,  the  NERC 
region  or  subregion  where  the  soorce  is 
located,  and  the  name  of  the  utility 
system  for  the  source. 

(c)  The  most  stringent  federally 
enforceable  emissions  limitation  for 
sulfur  dioxide  and  nitrogen  oxides  for 
each  unit  at  the  source. 

(d)  The  initial  sulfur  dioxide 
allowance  allocation  for  each  unit  at  the 
source,  under  40  CFR  part  73;  the 
nitrogen  oxides  emissions  limitation 
applicable  to  each  unit  at  the  source,  if 


any:  and  the  standard  provisions  in 
§  72.54  of  this  part. 

(e)  The  compliance  deadline  for  each 
emissions  limitation. 

(f)  An  approved  compliance  plan  for 
each  unit  at  the  source  including: 

(l)The  Acid  Rain  compliance 
option(s).  using  the  standard  forms 
specified  in  subpart  C  of  this  part, 
approved  for  each  unit  at  the  source, 
and  the  terms  and  conditions  of  that 
approval;  and 

(2)  The  monitoring  plan  approved  by 
the  Administrator,  pursuant  to  40  CFR 
part  75,  for  each  unit  at  the  source,  and 
certifications  for  each  monitor  at  the 
source  in  accordance  with  40  CFR  part 
75;  Provided  That 

(i)  In  the  event  that  a  monitor  for  the 
unit  has  not  been  certified,  the  permit 
shall  include  enforceable  deadlines  by 
which  the  unit  shall  submit  monitor 
verification  data,  in  accordance  with  40 
CFR  part  75; 

(ii)  Tliereafter  the  monitor 
certification  issued  by  the  Administrator 
shall  be  incorporated  into  the  permit  as 
an  administrative  amendment  pursuant 
to  the  permit  revision  procedures  in 
§  72.303. 

(g)  The  certificate  of  representation 
for  the  source's  designated 
representative  and  for  each  other 
designated  representative  required  to 
sign  a  multi-source  compliance  plan. 

(h)  Each  Acid  Rain  permit  issued 
pursuant  to  this  part  or  40  CFR  part  70  or ' 
part  71,  shall  require  that  each  affected 
unit  governed  by  the  permit  must 
comply  with  the  emissions  monitoring 
requirements  of  this  part  and  40  CFR 
part  75,  of  the  monitoring  plan  approved 
by  the  Administrator,  and  of  any 
alternative  monitoring  system  as 
required  by  paragraph  (i)  of  this  section. 
Except  as  provided  in  paragraph  (i)  of 
this  section,  these  requirements  shall 
include  the  installation,  operation, 
quality  assurance,  and  certification  of 
continuous  emissions  monitoring 
systems  and  the  reporting  of  continuous 
emissions  monitoring  system  data. 

(i)  Alternative  monitoring  systems.  (1) 
Data  from  an  alternative  monitoring 
system  shall  be  authorized  by  the  permit 
in  lieu  of  continuous  emissions 
monitoring  system  data  only  if  collected 
pursuant  to  an  alternative  monitoring 
method  approved  by  the  Administrator 
pursuant  to  40  CFR  part  75,  and 
incorporated  into  the  permit  pursuant  to 
paragraph  (f)(2)(ii)  of  this  section.  Such 
approval  shall  specify  the  required 
installation  schedule  and  operating 
conditions  of  the  ahemative  monitoring 
system,  appropriate  quality  assurance 
methods,  frequency  and  parameters  for 
testing,  and  the  method  that  shall  apply 
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any:  and  the  standard  provisions  in 
§  72.54  of  this  part. 

(e)  The  compliance  deadline  for  each 
emissions  limitation. 

(f)  An  approved  compliance  plan  for 
each  unit  at  the  source  including: 

(1)  The  Acid  Rain  compliance 
opfion(s).  using  the  standard  forms 
specified  in  subpart  C  of  this  part, 
approved  for  each  unit  at  the  source, 
and  the  terms  and  conditions  of  that 
approval;  and 

(2)  The  monitoring  plan  approved  by 
the  Administrator,  pursuant  to  40  CFR 
part  75,  for  each  unit  at  the  source,  and 
certifications  for  each  monitor  at  the 
source  in  accordance  with  40  CFR  part 
75:  Provided.  That 

[i)  In  the  event  that  a  monitorfor  the 
unit  has  not  been  certified,  the  permit 
shall  include  enforceable  deadlines  by 
which  the  unit  shall  submit  monitor 
verification  data,  in  accordance  with  40 
CFR  part  75; 

(ii)  iTiereafter  the  monitor 
certification  issued  by  the  Administrator 
shall  be  incorporated  into  the  permit  as 
an  administrative  amendment  pursuant 
to  the  permit  revision  procedures  in 
§  72.303. 

(g)  The  certificate  of  representation 
for  the  source's  designated 
representative  and  for  each  other 
designated  representative  required  to 
sign  a  multi-source  compliance  plan. 

(h)  Each  Acid  Rain  permit  issued 
pursuant  to  this  part  or  40  CFR  part  70  or ' 
part  71,  shall  require  that  each  affected 
unit  governed  by  the  permit  must 
comply  with  the  emissions  monitoring 
requirements  of  this  part  and  40  CFR 
part  75,  of  the  monitoring  plan  approved 
by  the  Administrator,  and  of  any 
alternative  monitoring  system  as 
required  by  paragraph  (i)  of  this  section. 
Except  as  provided  in  paragraph  (i)  of 
this  section,  these  requirements  shall 
include  the  installation,  operation, 
quality  assurance,  and  certification  of 
continuous  emissions  monitoring 
systems  and  the  reporting  of  continuous 
emissions  monitoring  system  data. 

(i)  Alternative  monitwing  systems.  11} 
Data  from  an  alternative  monitoring 
system  shall  be  authorized  by  the  permit 
in  lieu  of  continuous  emissions 
monitoring  system  data  only  if  collected 
pursuant  to  an  alternative  monitoring 
method  approved  by  the  Administrator 
pursuant  to  40  CFR  part  75,  and 
incorporated  into  the  permit  pursuant  to 
paragraph  (f)(2)(ir)  of  this  section.  Such 
approval  shall  specify  the  required 
installation  schedule  and  operating 
conditions  of  the  alternative  monitoring 
system,  appropriate  quality  assurance 
methods,  frequency  and  parameters  for 
testing,  and  the  method  that  shall  apply 
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to  calculate  emissions  when  data  from 
the  system  is  unavailable.  The  approval 
docuntentation  requirements  shall  be 
expressly  tnoorporated  into  tlra  permit 
for  the  unit  Failure  to  openite  the 
alternative  nuxiitoring  system  in 
accordance  with  the  conditions  of  the 
Administrator's  approval  of  the  method 
shall  be  deemed  a  violation  of  the 
permit. 

[Z\  Any  approval  by  the  Administrator 
of  an  alternative  ononitoring  system 
shall  be  incorporated  into  the  permit 
without  modification  or  revision  by  the 
permitting  authority  as  an 
administrative  amendment  pursuant  to 
§72J03. 

(j)  Each  Acid  Rain  permit  issued 
pursuant  to  this  part  40  CFR  part  70  or 
71  shall  provide  that 

(1)  The  affected  source  governed  by 
the  permit  shall  retain  records  of: 

(i)  All  monitoring  infurmatioo, 
including  all  calibration  and 
maintenance  records; 

(ii)  Copies  of  all  reports  required  by 
this  part 

(iii]  Tlte  raw  emissions  and 
operational  data  used  to  generate  the 
reports;  and 

(iv)  Records  of  all  information  used  to 
complete  the  permit  application. 

(2)  All  such  records  shall  be  retained 
pursuant  to  S  72.10. 

(3)  All  applications,  reports,  or 
information  sabmitted  to  the  permitting 
authority  shall  be  signed  and  certified 
pursuant  to  5  72.9  and  subpart  K  of  this 
part  Each  Acid  Rain  permit  shall 
incorporate  the  definitions  contained  in 
the  Act.  as  supplemented  by  this  part 
and  40  CFR  parts  73-78,  by  reference 
without  modification. 

(4)  It  shall  be  a  violation  of  the  permit 
and  of  the  Act  for  a  source  to  fail  to 
comply  with  any  permit  provision 
including  the  requirement  to  submit  the 
emissions  monitor  verification  data,  or 
to  obtain  certification  of  a  monitor,  as 
required  by  paragraph  {f)t2)  of  this 
section  and  40  CFR  part  75.  in  a  timely 
manner. 

§72.52    CenpliMCC  ptan. 

(a)  The  compliance  plan  and  all  of  its 
terms,  requiremenls.  and  conditions,  as 
approved  or  revised  by  the  permitting 
authority  in  accordance  with  this  part, 
shall  accompany,  be  incorporated  into 
and  de«ned  a  part  of  any  Acid  Rain 
permit  issued  pursuant  to  this  part  or  40 
CFR  part  70  oi  71. 

(b)(1)  Each  permit  shall  require  that 
the  affected  unit  hold  allowances  m  its 
Allowance  Tracking  System  compliance 
subaccount  as  of  the  compliance 
transfer  deadline,  as  provided  in  40  CFR 
part  73.  equal  to  or  greater  than  the 
unit's  emtssioos  for  the  year. 


(2)  Each  compiiaoce  optian  proposed 
for  conditional  approval  in  a  plan 
submitted  pursuant  to  subpart  D  uf  this 
part,  and  approved  by  the  permitting 
authority,  shall  be  incorporated  into  the 
permit  by  reference  whether  or  not  such 
compliance  option  is  activated. 

(i)  The  des^;nated  representative  for  a 
unit  may  activate  a  conditionally 
approved  compliance  option  wfchch  is 
incorporated  into  a  permit  by  notice 
pursuant  to  S  72.303  (administrative 
permit  aB)endn>ent|. 

(ii)  The  designated  representative  for 
a  unit  may  tenninate  a  complianre 
option  pursuant  to  §  72.303 
(acfaninistrative  permit  amendment). 
subject  to  the  limitations  on  terminating 
substitution  plans  specified  in  |  72.41. 
Phase  I  Extension  plans  specified  in 
§  72.42.  reduced  utilization 
compensating  unit  plans  specified  in 
§  72.43.  and  repowering  extension  plans 
specified  in  §  72.44. 

(iii)  Where  a  multi-unit  plan  Involves 
more  than  one  source,  the  designated 
representative  for  each  source  governed 
by  the  plan  must  sign  and  certify  an 
administrative  amendment  terminating 
such  plan. 

§  72.53    Permit  application  shield  and 
permttshieM. 

(a)  Permit  application  shield.  Once  a 
designated  representative  submits  a 
timely  and  complete  permit  application 
for  an  affected  source  to  the  permitting 
authority  in  accordance  with  this  part 
(including  a  proposed  compliance  plan 
for  each  affected  unit  at  the  source),  and 
until  such  time  as  the  permitting 
authority  makes  a  final  permitting 
decision  on  the  application,  the  affected 
unit  shall  be  deemed  to  be  in 
compliance  with  the  requirement  to 
have  a  permit  set  forth  at  40  CFR  part 
70;  Provided  That  any  delay  by  the 
permitting  authority  in  niaking  a  final 
permitting  decision  is  not  caused  by  a 
failure  of  the  designated  representative, 
owners,  or  operators  of  the  source  to 
submit  in  a  complete  or  timely  fashion, 
supplemental  information  as  required  by 
the  permitting  authority  pursuant  to  this 
part  or  40  CFR  parts  73-7a  necessary  to 
make  such  final  permitting  decision. 

(b)  Permit  Shield.  (1)  Each  affected 
unit  at  an  affected  source  that  is 
operated  in  accordance  with  the  terms 
and  requirements  of  an  Add  Rain 
permit  issued  in  compliance  with  the 
requirements  of  title  IV  of  the  Act,  as 
provided  in  this  part  and  40  CFR  parts 
73-78.  shall  be  deemed  to  be  operating 
in  compliance  with  the  Acid  Rain 
program  and  title  IV  of  the  Act  (See  40 
CFR  70.6fh)(l).) 

(2)  Pursuant  to  section  40B  of  the  Act. 
prior  to  the  date  a  permitting  decision  is 


issued  each  affected  source  operated  in 
compliance  with  the  terms  and 
requireotents  of  a  complete  Acid  Rain 
permit  application  and  proposed 
compliance  plan  (including  compliance 
with  any  conditions  imposed  by  the 
Administrator  when  issuing  the 
determination  of  completeness)  thai 
complies  with  the  requirements  of  this 
part  and  40  CFR  parts  73-78  shall  be 
deemed  to  be  operating  in  compliance 
with  the  terms  and  requirements  of  the 
Acid  Rain  program  and  title  IV  of  the 
Act,  unless  and  mitil  such  permit 
application  andsapposed  compliance 
plan  are  disapproved  by  the  permitting 
authority.  The  terms  and  conditions  of 
an  Acid  Rain  permit  issued  for  an 
affected  source  under  this  part  shall 
supersede  the  Acid  Rain  permit 
application  and  proposed  compliance 
plan  for  the  unit  on  the  permit's  issuance 
date. 

§72.54    Prohtt>itions  and  standard 
condWona. 

(a)  General. — Each  Acid  Rain  program 
permit  and  permit  application  shall 
specify  the  duties,  prohibitions  and 
provisions  and  duties,  prohibitions  and 
such  provisions  shall  apply  to  and  be 
binding  on  the  affected  source  named  in 
the  permit  or  permit  application,  all 
affected  units  at  the  source,  all  other 
units  governed  by  the  terms  of  the 
compHance  plan  submitted  with  the 
permit  application,  and  all  owners, 
operators  and  designated 
representatives  of  all  sourcefs)  and 
unit(s)  named  in  the  permit  application 
or  governed  by  the  permit  and  any 
applicable  compliance  plan  (including 
any  new  owners  and  operators  as 
provided  in  \  72.24  and  S  72.200(h)). 

(b)  Duties.  Prohibitions  and 
Liability.— (\)  Duties.  Each  owner, 
operator,  and  designated  representative 
of  an  a^ected  unit  shall  have  the 
following  affirmative  duties  in 
connection  with  the  Acid  Rain  program. 
Failure  to  fulfill  or  comply  with  these 
duties  shall  be  a  violation  of  the  Act  and 
of  40  CFR  part  72.  The  duties  are  as 
follows: 

(i)  To  sabmit  a  permit  appltcatioii  and 
proposed  compliance  plan  under  40  CFR 
part  72  in  accordance  with  the  deadhnes 
specified  in  $  72J0; 

(ii)  To  submit  in  a  timely  manner  any 
additional  rnformation  that  the 
permitting  authority  requires  for  the 
complete  review  of  a  permit  application. 

(iii)  To  operate  any  affected  unit  in 
compliance  with  the  terms,  conditions, 
requironents,  and  prohibitions  of  an 
Acid  Rain  permit  application  and 
proposed  compHarjce  plan  properly 
submitted  in  accordance  with  title  IV  uf 
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the  Act  and  of  40  CFR  part  72  (including 
any  amendments  or  modifications 
thereto  required  by  the  permitting 
authority),  or  of  the  superseding  Acid 
Rain  permit  issued  by  the  permitting 
authority. 

(iv)  To  operate  the  unit  in  compliance 
with  the  monitoring  requirements  of  40 
CFR  part  75. 

(v)  In  the  case  of  an  affected  unit  with 
excess  emissions  in  any  calendar  year, 
to  pay  without  demand  the  penalty 
required  pursuant  to  40  CFR  part  77;  and 

(vi)  in  the  case  of  an  affected  unit 
with  excess  emissions  in  any  calendar 
year,  to  comply  with  the  offset  planning 
requirements  of  40  CFR  part  77  and  an 
approved  offset  plan  as  required  by  40 
CFR  part  77. 

(2)  Prohibitions.  Any  violation  of  the 
following  prohibitions  shall  be  a 
violation  of  the  Act  and  40  CFR  part  72 
by  the  owners,  operators  and  designated 
representative  of  the  affected  unit  and/ 
or  affected  source: 

(i)  No  affected  unit  shall  exceed  the 
applicable  emissions  limitations  of  40 
CFR  parts  72-78.  as  follows: 

(A)  No  a^ected  unit  shall  emit  sulfur 
dioxide  in  any  calendar  year  in  excess 
of  the  allowances  held  in  the  unit's 
Allowance  Tracking  System  compliance 
subaccount  as  of  the  allowance  transfer 
deadline  for  use  in  the  calendar  year  as 
provided  in  40  CFR  part  73.  Each  ton  of 
sulfur  dioxide  emitted  in  excess  of  the 
allowances  held  shall  constitute  a 
separate  violation  of  the  Act. 

(B)  No  affected  unit  shall  emit 
nitrogen  oxides  in  excess  of 

(1)  The  annual  emissions  limitation  for 
the  unit  by  the  type  of  boiler,  as 
specified  in  40  CFR  part  76:  or 

(2)  The  superseding  limitation 
specified  in  an  approved  nitrogen  oxides 
compliance  option  incorporated  into  the 
Acid  Rain  permit  issued  by  the 
permitting  authority  in  accordance  with 
40  CFR  part  72.  subpart  D  and  40  CFR 
part  75; 

(ii)  No  person  shall  hold.  use.  or 
transfer  any  allowance  except  in 
accordance  with  title  IV  of  the  Act  and 
the  regulations  in  40  CFR  parts  72-78. 

(iii)  No  person  shall  use  an  allowance 
prior  to  the  calendar  year  for  which  the 
allowance  was  allocated. 

(iv)  No  person  shall  make  a  false 
statement  in  any  submission  required 
under  40  CFR  parts  72-78.  inclusive. 

(3)  Liability,  (i)  Any  person  who 
knowingly  violates  any  requirement  or 
prohibition  of  title  IV  of  the  Act.  of  40 
CFR  parts  72-78.  of  an  Acid  Rain  permit 
application  filed  pursuant  to  the 
requirements  of  title  IV  of  the  Act  and 
40  CFR  parts  72-78.  or  of  an  Acid  Rain 
permit,  including  any  requirement  for 
the  payment  of  any  penalty  owed  to  the 


United  States,  shall  be  subject  to 
enforcement  pursuant  to  section  113(c) 
of  the  Act 

(ii)  The  owners,  operators,  and 
designated  representative  of  any 
affected  unit  governed  by  a  multi-unit 
compliance  plan  that  is  filed  or 
approved  by  the  Administrator  or 
permitting  authority  pursuant  to  the 
requirements  of  title  IV  of  the  Act  and 
40  CFR  parts  72-78  shall  be  liable  for 
any  violation  of  the  plan  at  that  or  any 
other  unit  governed  by  the  compliance 
plan,  including  liability  for  failure  to 
fulfill  the  obligations  specified  in  40  CFR 
part  77  and  section  411  of  the  Act.  Any 
such  violation  shaH  be  a  violation  of  the 
Act 

(iii)  Any  person  who  knowingly 
makes  false  material  statement  in  any 
record,  submission,  or  report  required  by 
the  Acid  Rain  program  shall  be  subject 
to  criminal  enforcement  pursuant  to 
section  113(c)  of  the  Act  and  18  U.S.C. 
1001. 

(iv)  No  permit  revision  shall  excuse 
past  noncompliance. 

(c)  Standard  provisions — (1) 
Continuous  emissions  monitoring 
requirements,  (i)  The  owners,  operators 
and  designated  representative  of  the 
units  at  this  source  shall  comply  with  all 
the  emissions  monitoring  requirements 
of  40  CFR  part  75.  including: 

(A)  The  duty  to  collect  and  report 
emissions  data  for  each  unit  at  the 
source  and  to  adopt  quality  assurance 
procedures  and  conduct  quality 
assurance  reviews  of  the  emissions 
monitoring  system  and  the  data  for 
sulfur  dioxide,  nitrogen  oxides,  opacity 
and  volumetric  flow  at  each  unit  at  the 
source  as  specified  in  40  CFR  part  75; 
and 

(B)  The  duty  to  calculate  emissions 
pursuant  to  the  missing  data  provisions 
of  40  CFR  part  75  if  emissions 
monitoring  data  are  not  available  for 
any  affected  unit  during  any  period 
when  such  data  are  required; 

(ii)  The  requirements  of  40  CFR  part 
75  shall  not  affect  the  responsibility  of 
the  owners  and  operntors  to  monitor 
emissions  of  other  pollutants  or  other 
emissions  characteristics  at  the  unit 
under  other  provisions  of  the  operating 
permit  for  the  source. 

(iii)  No  affected  unit  or  source  shall 
use  alternative  monitoring  system  data 
or  procedures  unless  the  Administrator 
approves  the  alternative  monitoring 
system  in  accordance  with  40  CFR  part 
75.  and  the  unit  operates  the  system  in 
accordance  with  that  approval. 

(2)  Recordkeeping  and  reporting 
requirements,  (i)  The  owners,  operators, 
and  designated  representative  of  the 
affected  units  at  the  affected  source 
shall  keep  the  following  records  for  a 


period  of  S  years  on  site  at  the  affected 
source  governed  by  the  permit  or  permit 
application. 

(A)  The  certificate  of  representation 
for  the  designated  representative  for  the 
source  and  each  unit  at  the  source,  and 
all  documents  that  support  the 
certificate,  as  provided  in  40  CFR  part 
72.  subpart  B. 

(B)  All  emissions  monitoring 
information,  including  but  not  limited  to 
calibration  and  maintenance  records, 
quality  assurance  procedures 
information,  and  raw  emissions  and 
operation  data  used  to  generate 
emissions  reports  that  a  source  or  unit 
must  collect  under  the  requirements  of 
40  CFR  part  75; 

(C)  Copies  of  all  reports  required  by 
40  CFR  parts  72-78;  and 

(D)  Copies  of  all  documents, 
contracts,  agreements,  guarantees, 
schedules,  operating  procedures, 
allowance  documentation,  or  any  other 
records  of  information  used  to  complete 
the  permit  application  and  compliance 
plan  or  to  demonstrate  compliance  with 
the  requirements  of  the  Acid  Rain 
program. 

(ii)  The  designated  representative 
shall  submit  quarterly  and  annual 
compliance  certifications  as  required  by 
40  CFR  part  72  subpart  K  and  other 
provisions  of  40  CFR  parts  72-78. 

(3)  Allowance  information,  (i)  An 
allowance  allocated  by  the 
Administrator  under  the  Acid  Rain 
program  is  a  limited  authorization  to 
emit  sulfur  dioxide  in  accordance  with 
the  provisions  of  title  IV  of  the  Act  and 
40  CFR  parts  72-78.  Nothing  in  title  IV, 
in  40  CFR  parts  72-78.  in  this  permit  . 
application,  or  in  any  provision  of  law 
shall  be  construed  to  limit  the  authority 
of  the  United  States-to  terminate  or  limit 
the  authorization. 

(ii)  An  allowance  allocated  by  the 
Administrator  under  the  Acid  Rain 
program  does  not  constitute  a  property 
right 

(4)  Effect  on  other  authorities,  (i) 
Nothing  in  title  IV.  in  40  CFR  parts  70- 
78.  or  in  this  permit  (application)  shall 
be  construed  as  limiting  the  number  of 
allowances  a  unit  can  hold: 
Provided.Thai  the  number  of  allowances 
held  by  a  unit  shall  not  affect  the 
applicability  of,  or  the  affected  source's 
obligation  to  comply  with,  any  other 
provision  of  the  Act.  including  the 
provisions  of  title  I  of  the  Act  relating  to 
applicable  National  Ambient  Air 
Quality  Standards  or  State 
Implementation  Plans. 

(ii)  Nothing  in  title  IV.  in  40  CFTl  parts 
70-78.  or  in  this  permit  (application) 
shall  be  construed  as  requiring  a  change 
of  any  kind  in  any  State  law  regulating 
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period  of  5  years  on  site  at  the  affextcd 
source  governed  by  the  permit  or  permit 
application. 

(A)  The  certificate  of  representation 
for  the  designated  representative  for  the 
source  and  each  unit  at  the  source,  and 
all  documents  that  support  the 
certificate,  as  provided  in  40  CVR  part 
72,  subpart  B. 

(B)  AH  emissions  monitoring 
information,  including  but  not  limited  to 
calibration  and  maintenance  records, 
quality  assurance  procedures 
information,  and  raw  emissions  and 
operation  data  used  to  generate 
emissions  reports  that  a  source  or  unit 
must  collect  under  the  requirements  of 
40  CFR  part  75; 

(C)  Copies  of  all  reports  required  by 
40  CFR  parts  72-78;  and 

(D)  Copies  of  all  documents, 
contracts,  agreements,  guarantees, 
schedules,  operating  procedures, 
allowance  documentation,  or  any  other 
records  of  information  used  to  complete 
the  permit  application  and  compliance 
plan  or  to  demonstrate  compliance  with 
the  requirements  of  the  Acid  Rain 
program. 

(ii)  The  designated  representative 
shall  submit  quarterly  and  annual 
compliance  certifications  as  required  by 
40  CFR  part  72  subpart  K  and  other 
provisions  of  40  CFR  parts  72-78. 

(3)  Allowance  information,  (i)  An 
allowance  allocated  by  the 
Administrator  under  the  Acid  Rain 
program  is  a  limited  authorization  to 
emit  sulfur  dioxide  in  accordance  with 
the  provisions  of  title  IV  of  the  Act  and 
40  CFR  parts  72-78.  Nothing  in  title  IV. 
in  40  CFR  parts  72-78,  in  this  permit  . 
application,  or  in  any  provision  of  law 
shall  be  construed  to  limit  the  authority 
of  the  United  States-to  terminate  or  limit 
the  authorization. 

(ii)  An  allowance  allocated  by  the 
Administrator  under  the  Acid  Rain 
program  does  not  constitute  a  property 
right. 

(4)  Effect  on  other  authorities,  (i) 
Nothing  in  title  IV,  in  40  CFR  parts  70- 
78,  or  in  this  permit  (application)  shall 
be  construed  as  limiting  the  number  of 
allowances  a  unit  can  hold; 
Provided,Tha[  the  number  of  allowances 
held  by  a  unit  shall  not  affect  the 
applicability  of,  or  the  affected  source's 
obligation  to  comply  with,  any  other 
provision  of  the  Act,  including  the 
provisions  of  title  I  of  the  Act  relating  to 
applicable  National  Ambient  Air 
Quality  Standards  or  State 
Implementation  Plans. 

(ii)  Nothing  in  title  IV.  in  40  CVK  parts 
70-78,  or  in  this  permit  (application) 
shall  be  construed  as  requiring  a  change 
of  any  kind  in  any  State  law  regulating 
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electric  uti4ity  rates  and  charges,  or  as 
affectiog  any  State  law  regarding  such 
State  regulation,  or  as  limibng  such 
State  regulHtion.  indnding  any  prudence 
review  requirements  under  such  a  State 
law. 

(iii)  Nothing  in  title  IV.  in  40  CFR  parts 
70-78.  or  in  this  permit  (application) 
shall  be  construed  as  modifying  the 
Federal  Power  Act  or  as  affecting  the 
authority  of  the  Federal  Energy 
Regulatory  Ctmtmission  under  the 
Federal  Power  Act. 

(iv)  Nothing  in  title  IV.  in  40  CFR  parts 
70-78,  or  in  this  permit  (application) 
shall  be  construed  to  interfere  with  or 
impair  any  program  for  competitive 
bidding  for  power  supply  in  a  State  in 
which  such  program  is  established. 

(5)  Definitions.  This  permit 
(application]  adopts  by  reference  all 
definitions  found  at  40  CFR  part  72. 

Subpart  F— AcM  Rain  Phase  I 
Implementation 

§  72j60    Deacflincs  for  submitting  phase  i 
permit  applications. 

(a)  Applications  and  compliance 
plans.  For  every  Phase  I  affected  source, 
the  designated  representative  shall 
submit  a  complete  Acid  Rain  permit 
appbcation  including  a  proposed 
compliance  plan  specifying  compliance 
options  for  each  affected  unit  at  the 
source,  in  accordance  with  this  part,  on 
or  before  February  15. 1993.  The  Acid 
Rain  permit  application  and  proposed 
compliance  plan  shall  be  binding  on  the 
designated  representative  pursuant  to 

I  72.33;  Provided  that  the  appbcation 
and  proposed  compliance  plan  are 
consistent  with  this  part. 

(b)  Continuous  emissiojis  monitoring 
systems.  Notwithstanding  S  72.60(a)  and 
any  permit  application  deadlines,  the 
designated  representative  of  each  Phase 
I  affected  unit,  for  which  the 
Administrator  had  not  certified  a 
continuous  emissions  monitoring  system 
or  approved  an  alternative  monitoring 
system  at  the  time  the  permit 
application  was  submitted,  shall,  in 
accordance  with  40  CFR  part  75.  not 
later  than  November  15. 1993 
demonstrate  to  the  Administrator  that  a 
continuous  emissions  monitoring  system 
has  been  installed  and  is  being  operated 
to  monitor  the  emissions  from  each 
Phase  I  affected  unit  at  the  source, 
including  any  substitution, 
conqtensaiing.  or  opt-in  unit,  that  all 
data  is  being  quality  assured,  that 
records  and  reports  are  being  kept,  and 
that  the  system  is  eligible  for 
certification  in  accordance  with  40  CFR 
part  75. 


§72jB1    MmWstretor'a  action  on  phaee  I 
pennit  applicatlona  and  cowpltonca  plana. 

(a|  AdmiaJslra tor's  action  on  Phase  I 
appiicatioos  and  compliance  plans.  (1) 
The  Administrator  shall  review  and 
issue  a  permitting  decision,  in 
accordance  with  the  procedures  set 
forth  io  subpart  G  of  this  part,  on  each 
complete  Add  Rain  Phase  I  permit 
application  and  proposed  compliance 
plan  submitted  by  a  designated 
representative  for  a  source  under  this 
paragraph,  determining  whether  the 
submission  satisfies  the  requirements  of 
title  rV  of  the  Act.  of  this  part,  and  of  40 
CFR  parts  73-78  within  6  months  of 
receipt  of  the  complete  submission  at 
the  appropriate  U.S.  EPA  Regional 
office;  Provided  That  the  Administrator 
shall  not  review  any  Acid  Rain  program 
submission  for  an  affected  source  or  unit 
unless  made  by  a  designated 
representative  who  has  been  duly 
certified  for  the  sonrce  or  unit,  as 
provided  in  subpart  B;  Provided  further. 
That  the  Administrator  shall  not  be 
required  to  issue  a  permitting  decision 
within  6  months  where  the  applicant  has 
failed  to  subnut  a  complete  application. 

(2)  Acid  Rain  permit  applications  and 
compliance  plans  that  meet  the 
requirements  of  title  IV,  of  this  part,  and 
of  40  CFR  parts  73-78.  shall  be 
approved,  in  whole  or  in  part,  and  with 
such  modifications  or  conditions  as  may 
be  appropriate.  All  other  applications 
and  proposed  compliance  plans  shall  be 
denied,  subject  to  paragraphs  (c) 
through  (e)  of  this  section.  A  notice  of 
denial  shall  be  sent  to  the  source  stating 
the  reasons  of  the  denial,  and  shall  be  a 
permitting  decision  under  this  part. 

(b)  Approved  applications  and 
compliance  plans.  (1)  The  Administrator 
shall  issue  a  proposed  Phase  I  Acid  Rain 
permit  for  each  affected  source  for 
which  an  Acid  Rain  pennit  application 
and  compliance  plan  have  been 
approved  or  modified  as  provided  in 
paragraph  (a)  or  (c)  of  this  section. 
Issuance  or  denial  of  the  permit  shall 
constitute  a  permitting  decision  for 
purposes  of  any  appeals  under  subpart 
H. 

(2)  Each  Phase  I  Acid  Rain  permit 
issued  by  the  Administrator  shall 
become  effective  January  1. 1995,  and 
shall  have  a  term  of  5  years  commencing 
on  its  effecttve  date. 

(3)  Prior  to  the  effective  date  of  the 
Phase  I  permit  issued  by  the 
Administrator,  the  approved  Phase  I 
Acid  Rain  permit  application  and 
compliance  plan  shall  be  binding  on  the 
designated  representative,  owners,  and 
operators  of  the  affected  source  for 
purposes  of  this  part  and  40  CFR  parts 
73-78:  and  shall  be  enforceable  in  lieu  of 
the  permit  until  the  effective  date  of  the 


permit.  Thereaffer.  the  afTe<tted  source 
and  its  designated  representative, 
owners,  and  operators,  shall  be  bound 
by  the  terms  of  the  pennit. 

(c)  Denial  of  Acid  Rain  permit 
applications  and  proposed  complicnce 
plans.  (1)  Prior  to  denying  an  Acid  Rain 
permit  application  or  proposed 
compliance  plan  nnder  paragraph  (a)(2) 
of  this  section,  the  Administrator  shaH 
notify  the  designated  representative  of 
the  poesible  denial,  the  reasons  for  the 
denial,  and  any  changes  that  are  needed 
for  the  application  and  p^-oposed 
compliance  plan  to  be  approved. 

(2)  The  Administrator  shall  prescribe 
an  appropriate  date  by  which  the 
required  changes  must  be  made  by  the 
designated  representatix  e.  not  to  oceed 
60  days. 

(i)  The  Administrator  niay  grant  a  30- 
day  extension  of  this  deadline  for  good 
cause  slK)wn.  Failare  by  tite  designated 
representative  to  make  the  required 
changes  to  the  application  and  proposed 
plan  by  the  date  specified  in  the  notice 
of  denial,  or  in  any  extension  granted, 
shall  be  grounds  for  automatic  denial  of 
the  permit 

(ii)  In  no  event  shall  any  sach 
extension  excuse  a  failure  of  the 
affected  sounx  to  submit  a  complete 
Phase  I  pennit  application  and  pmposed 
compliance  plan  meeting  the 
requirements  of  this  part  by  February  15. 
1993.  or  to  comply  with  any 
requir«nenls  of  40  CFR  parts  73-78. 

(3)  Effect  of  denials,  (i)  Denied 
applications  and  compliance  plans  shall 
not  be  binding  on  the  source. 

(ii)  Denied  applications  and 
compliance  plans  shall  not  shield  the 
source  frtmi  underlying  reqairements  of 
the  Act.  pursuant  to  §  72.53. 

(4)  A  notice  of  denial  ««n<ier  paragraph 
(a)(2)  of  this  section  shall  be  deemed  to 
satisfy  the  deadline  for  the 
Administrator  to  act  on  complete  permit 
applications  under  paragraph  (a)(1 )  of 
this  section. 

(d)  Permit  application  correction,  (t) 
The  Administrator  shall  approve  or 
deny  any  proposed  correction  to  a 
permit  application  or  proposed 
compliance  plan  submitted  parseant  to 
paragraph  (c)  of  this  8«rt»on.  within  6 
months  of  receipt. 

(2)  Upon  denial  of  a  proposed 
correction  to  an  Acid  Rain  permit 
application  or  proposed  compliaiK  e 
plan,  the  Administrator  shall  notify  the 
designated  representatix-e  of  the  reasons 
for  the  denial.  Sach  denial  shall  not  be 
subject  to  review  pursuant  io  subpart  M. 
unt9  a  permitting  decision  has  been 
Issued  pursuant  to  this  section. 

(e)  Failure  to  submit  an  approvahle 
Phase  /permit  application  and  proposed 
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compliance  plan.  It  shall  be  a  violation 
of  this  part  and  of  the  Act  for  a 
designated  representative  to  fail  to 
submit  a  Phase  I  permit  application  and 
compliance  plan  meeting  the 
requirements  of  this  part  by  February  15, 
1993.  The  Administrator  shall  issue  a 
permitting  decision  denying  a  permit  to 
any  source  failing  to  submit  an 
approvable  Phase  I  permit  application 
and  proposed  compliance  plan.  Such 
denial  shall  constitute  a  permitting 
decision  for  purposes  of  subpart  H.  The 
owners,  operators,  and  designated 
representative  for  the  affected  source 
shall  be  thereafter  liable  for  operating 
the  affected  unit  without  a  permit,  as 
provided  in  §  72.53(a).  until  such  time  as 
a  complete  permit  application  and 
proposed  compliance  plan  meeting  the 
requirements  of  the  part  are  submitted 
to  the  Administrator. 

Subpart  G— Federal  Acid  Rain  Permit 
Issuance  Procedures 

§72.70    General 

(a)  Scope.  This  subpart  contains  the 
procedures  for  Federal  issuance  of  Acid 
Rain  permits  for  Phase  I  of  the  Acid 
Rain  program,  and  for  Phase  II  for 
sources  located  in  States  where  the 
Administrator  is  the  permitting  authority 
as  provided  under  40  CFR  part  71. 
Except  as  expressly  provided  in  this 
part  the  procedures  in  this  subpart  do 
not  apply  to  Acid  Rain  permitting  by 
State  or  local  permitting  authorities  with 
programs  approved  under  40  CFR  part 
70.  The  Acid  Rain  permit  program 
requirements  that  must  be  adopted  by 
States  and  localities  in  order  to  gain 
approval  for  an  operating  permit 
program  under  40  CFR  part  70  are  set 
forth  in  subpart  I  of  this  part. 

(b)  Permit  decision  deadlines.  (1)  The 
permit  decision  deadlines  set  forth  in 
subpart  F  shall  apply  to  Phase  I 
permitting.  The  permit  decision 
deadlines  set  forth  in  subpart  i  shall 
apply  to  decisions  on  initial  Phase  II 
permit  applications. 

(2)  Phase  II  permit  renewals.  The 
Administrator  shall  issue  a  permitting 
decision  on  Phase  II  permit  renewal 
applications  within  6  months  of  receipt 
of  a  complete  renewal  application 
meeting  the  requirements  of  this  part, 
not  including  periods  during  which  the 
source  is  required  to  provide  additional 
information,  unless  the  Administrator 
modifies  this  deadline. 

(3)  Even  though  a  permit  application 
for  an  affected  source  is  deemed 
complete  as  provided  in  §  72.72(a).  the 
deadline  for  the  Administrator  to  make 
a  permitting  decision  on  the  application 
shall  not  begin  to  run  where  the 
designated  representative  for  the  source 


subsequently  fails  to  submit  in  a  timely 
manner  supplemental  information 
required  by  a  notice  for  supplemental 
information  issued  by  the  Administrator. 
The  Administrator  shall  deny  the 
application  if  the  designated 
representative  fails  to  submit  the 
supplemental  information  required 
within  the  time  required  by  the 
Administrator,  not  to  exceed  12  months 
from  the  date  the  permit  application  was 
first  submitted. 

§  72.71    Acid  rain  permit  program  forms. 
The  Administrator  shall  use  the  Acid 
Rain  program  forms  specified  in 
appendix  C  of  this  part  in  developing  the 
Acid  Rain  permit.  These  forms  include 
Acid  Rain  permit  application  forms, 
proposed  compliance  plan  forms,  and 
Acid  Rain  permit  forms.  The 
Administrator  will  submit  the  data 
contained  in  these  forms  through  an 
automated  system,  the  Acid  Rain  Permit 
program  Electronic  Application  and 
Reporting  System. 

§  72.72    Completeness. 

(a)  Determination  of  completeness.  (1) 
The  Administrator  shall  determine 
whether  the  application  is  complete 
within  30  days  of  receipt  by  the  U.S. 
EPA  Regional  office  for  the  Region  in 
which  the  source  is  located.  The 
application  shall  be  deemed  to  be 
complete  by  operation  of  law  if  the 
Administrator  fails  to  notify  the 
designated  representative  to  the 
contrary  within  30  days  of  receipt. 

(2)  Effect  of  a  determination  of 
completeness,  (i)  If  a  designated 
representative  has  submitted  an  Acid 
Rain  permit  application  that  is 
determined  by  the  Administrator  to  be 
complete  under  paragraph  (a)  of  this 
section,  but  the  Administrator  has  not 
yet  issued  a  permit,  each  affected  unit 
covered  by  the  application  shall  as 
provided  in  §  72.53  be  deemed  to  be  in 
compliance  with  the  prohibition  in 
9  72.30(a)(1)  of  this  part  against 
operating  without  a  permit;  provided 
that  any  delay  by  the  Administration  in 
completing  his  or  her  review  of  the 
application  is  not  due  to  a  failure  of  the 
designated  representative  for  the 
affected  source  to  submit  supplemental 
information  required  by  the 
Administrator  in  a  timely  manner. 

(ii)  A  permit  application  and  proposed 
compliance  plan  determined  to  be 
complete  under  this  section  shall  be 
binding  on  the  designated 
representative,  owners,  and  operators  of 
the  affected  units  at  the  source,  and 
shall  be  enforceable  against  the  affected 
source  until  a  permit  and  approved 
compliance  plan  for  the  source  is  issued 
by  the  Administrator. 


(3)  The  Administrator's  determination 
under  paragraph  (a)(1)  of  this  section 
shall  be  based  on  whether  the 
application  includes: 

(i)  All  information  required  in  S  72.31 
(Information  Requirements  for  Acid 
Rain  Permit  Applications); 

(ii)  All  information  required  in  §  72.32 
(.Acid  Rain  Compliance  Plan 
Requirements)  and  subpart  D  of  this 
part; 

(iii)  All  certifications  required  in 
§  72.31(d); 

(iv)  All  applicable  information 
required  in  subpart  C:  and 

(v)  A  complete  certificate  of 
representation  pursuant  to  subpart  B. 

(4)  No  application  shall  be  complete 
unless  it  is  submitted  on  the  standard 
forms  in  appendix  C  of  this  part  or 
through  the  Acid  Rain  program 
Electronic  Permitting  Program  System, 
as  established  by  the  Administrator. 

(b)  Supplemental  information.  (1) 
Notwithstanding  a  determination  of 
completeness  pursuant  to  paragraph  (a) 
of  this  section  the  Administrator  may 
require,  by  issuing  a  notice  for 
supplemental  information,  submission  of 
any  additional  information  necessary  to 
complete  the  application  and  proposed 
compliance  plan  and  to  enable  the 
Administrator  to  issue  a  permit  that 
complies  with  all  the  requirements  of 
this  part  and  40  CFR  parts  70.  71.  and 
73-78. 

(2)(i)  The  designated  representative 
shall  submit  the  required  information 
within  30  days  of  receiving  a  notice  for 
supplemental  information  from  the 
Administrator  unless  the  Administrator 
allows  for  additional  time  in  writing  as 
reasonable  for  the  designated 
representative  to  collect  and  submit  the 
required  information,  not  to  exceed  60 
days  from  the  date  the  permit 
application  was  first  submitted  to  the 
Administrator. 

(ii)  A  failure  to  submit  the 
supplemental  information  within  the 
required  time  period  shall  result  in  a 
denial  of  the  permit.  Such  denial  shall 
be  considered  a  permitting  decision  for 
purposes  of  any  permit  appeals  pursuant 
to  subpart  H. 

§  72.73    Proposed  permit 

(a)  After  the  Administrator  receives 
all  supplemental  information  requested 
by  notice,  the  Administrator  shall  issue 
or  deny  a  proposed  permit  for  the 
affected  source. 

(b}  Each  proposed  Acid  Rain  permit 
shall  set  forth,  expressly  or  by  reference, 
and  require  compliance  with: 

(1)  All  applicable  requirements 
specified  in  subpart  E  of  this  part 
including  a  proposed  compliance  plan. 
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(3)  The  Administrator's  determination 
under  paragraph  (a)(1)  of  this  section 
shall  be  based  on  whether  the 
application  includes: 

(i)  All  information  required  in  §  72.31 
(Information  Requirements  for  Acid 
Rain  Permit  Applications): 

(ii)  All  information  required  in  §  72.32 
(.Acid  Rain  Compliance  Plan 
Requirements)  and  subpart  D  of  this 
part: 

(iii)  All  certifications  required  in 
§  72.31(d): 

(iv)  All  applicable  information 
required  in  subpart  C:  and 

(v)  A  complete  certificate  of 
representation  pursuant  to  subpart  B. 

(4)  No  application  shall  be  complete 
unless  it  is  submitted  on  the  standard 
forms  in  appendix  C  of  this  part  or 
through  the  Acid  Rain  program 
Electronic  Permitting  Ptogram  System, 
as  established  by  the  Administrator. 

(b)  Supplemental  information.  (1) 
Notwithstanding  a  determination  of 
completeness  pursuant  to  paragraph  (a) 
of  this  section  the  Administrator  may 
require,  by  issuing  a  notice  for 
supplemental  information,  submission  of 
any  additional  information  necessary  to 
complete  the  application  and  proposed 
compliance  plan  and  to  enable  the 
Administrator  to  issue  a  permit  that 
complies  with  all  the  requirements  of 
this  part  and  40  CFR  parts  70.  71.  and 
73-78. 

(2)(i)  The  designated  representative 
shall  submit  the  required  information 
within  30  days  of  receiving  a  notice  for 
supplemental  information  from  the 
Administrator  unless  the  Administrator 
allows  for  additional  time  in  writing  as 
reasonable  for  the  designated 
representative  to  collect  and  submit  the 
required  information,  not  to  exceed  60 
days  from  the  date  the  permit 
application  was  first  submitted  to  the 
Administrator. 

(ii)  A  failure  to  submit  the 
supplemental  information  within  the 
required  time  period  shall  result  in  a 
denial  of  the  permit.  Such  denial  shall 
be  considered  a  permitting  decision  for 
purposes  of  any  permit  appeals  pursuant 
to  subpart  H. 

§  72.73    Proposed  p«nnit 

(a)  After  the  Administrator  receives 
all  supplemental  information  requested 
by  notice,  the  Administrator  shall  issue 
or  deny  a  proposed  permit  for  the 
affected  source. 

(b)  Each  proposed  Acid  Rain  permit 
shall  set  forth,  expressly  or  by  reference, 
and  require  compliance  with: 

(1)  All  applicable  requirements 
specified  in  subpart  E  of  this  part 
including  a  proposed  compliance  plan. 
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and  40  CFR  parts  73-78.  including  any 
appendices  thereto: 

(2)  All  applicable  monitoring  and 
reporting  requirements  set  forth  in  40 
CFR  part  75:  and 

(3)  All  applicable  requirements 
concerning  allowances,  as  set  forth  in  40 
CFR  parts  73  and  74. 

(c)  The  proposed  permit  shall  be 
based  on  the  information  submitted  by 
the  designated  representative  for  the 
affected  source  and  such  other 
information  as  required  by  §  72.74  to  be 
developed  for  the  administrative  record. 

(d)  The  proposed  permit  shall  be 
accompanied  by  a  statement  of  basis  in 
accordance  with  i  72.75. 

(e)  The  application  and  compliance 
plan  as  approved  or  modified  by  the 
Administrator  proposed  permit  shall 
continue  to  be  binding  on  the  source 
until  the  affected  date  of  the  permit 
issued  by  the  Administrator  for  that 
source,  in  accordance  with  the  deadlines 
specified  in  §  72.61(a)(1).  or 

§  72.205(b)(1)  and  (2). 

§  72.74    Permit  administrative  record. 

(a)  Applicability.  The  Administrator 
shall  prepare  an  administrative  record 
for  all  proposed  permits  and  permitting 
decisions. 

(b)  Contents  of  the  Permit 
Administrative  Record.  (l)The 
administrative  record  for  a  proposed 
permit  shall  include: 

(i)  The  permit  application,  the 
proposed  compliance  plan,  and  any 
supporting  data  submitted  by  the 
designated  representative: 

(ii)  The  proposed  permit; 

(iii)  A  statement  of  basis  as  described 
in  §  72.75; 

(iv)  Copies  of  all  documents  cited  in 
the  statement  of  basis,  or  the  location  of 
these  documents;  and 

(v)  Other  documents  relied  on  by  the 
Administrator  to  develop  the  proposed 
permit,  including  any  records  of 
discussions  or  conferences  with  the 
permittee  or  other  interested  persons 
regarding  the  proposed  permit. 

(2)  The  administrative  record  for  any 
permitting  decision  shall  include: 

(i)  The  permitting  decision  including 
any  approved  compliance  plan: 

(ii)  The  administrative  record  for  the 
proposed  permit; 

(iii)  Copies  of  all  written  public 
comments  submitted  on  the  proposed 
permit: 

(iv)  The  record  of  any  public  hearing 
on  the  proposed  permit: 

(v)  Any  response  to  public  comments 
submitted  on  the  proposed  permit  as 
required  by  §  72.79,  including  any 
documents  cited  in  the  response:  and 

(vi)  Any  data,  reports,  or  other 
materials  submitted  to.  or  generated  by. 


the  Administrator,  during  the  public 
comment  period  that  were  considered 
by  the  Administrator  in  making  a 
permitting  decision. 

§  72.7S    Statement  of  basis. 

(a)  The  Administrator  shall  prepare  a 
statement  of  basis  for  every  proposed 
permit.  The  statement  of  basis  shall 
briefly  set  forth  significant  factual,  legal, 
and  policy  considerations  relied  on  by 
the  Administrator  in  preparing  the 
proposed  permit.  The  Administrator 
shall  send  the  statement  of  basis  to  the 
designated  representative  and.  on 
request,  to  any  other  person. 

(b)  The  statement  of  basis  shall 
include: 

(1)  References  to  applicable  statutory 
or  regulatory  provisions  and  to  the 
administrative  record: 

(2)  Reasons  why  any  alternative 
methods  of  compliance,  alternative 
emissions  limitations,  or  alternative 
monitoring  procedures  requested  in  the 
permit  application  have  or  have  not 
been  approved: 

(3)  A  description  of  the  procedures 
that  will  be  followed  for  issuing  the 
permit  including: 

(i)  The  beginning  and  ending  dates  of 
the  public  comment  period  under 
§  72.76; 

(ii)  The  address  where  public 
comments  must  be  submitted; 

(iii)  Procedures  for  requesting  a  public 
hearing,  and  the  rules  that  will  govern 
the  hearing,  if  any;  and 

(iv)  Any  other  procedures  by  which 
the  public  may  participate. 

(4)  The  name,  telephone  and  facsimile 
number  of  a  person  at  EPA  who  can  be 
contacted  for  additional  information. 

§  72.76    Opportunities  for  public  comment 
on  proposed  permKs. 

(a)  Generally.  (1)  The  Administrator 
shall  give  public  notice  of  the  following: 

(i)  Any  proposed  permit  and  its 
availability  for  public  review  and 
comment; 

(ii)  Opportunity  to  request  a  public 
hearing  on  a  proposed  permit  pursuant 
to  S  72.78; 

(iii)  Any  scheduled  hearing  granted 
pursuant  to  §  72.78:  and 

(iv)  The  reopening  of  a  permit  for 
cause  pursuant  to  40  CFR  part  70. 

(2)  Any  public  notice  of  a  proposed 
permit  given  under  this  subpart  may  be 
for  one  or  more  proposed  permits. 

(b)  Timing.  Public  notice  under  this 
subpart  shall  provide  for: 

(1)  A  30-day  public  comment  period, 
beginning  from  the  date  of  publication  of 
the  notice  of  a  proposed  permit;  and 

(2)  An  opportunity  to  request  a  public 
hearing  on  the  proposed  permit, 
including  a  scheduled  date  and  place  for 


the  hearing  if  requested,  to  occur  not 
earlier  than  15  days  after  the  notice  is 
given. 

(c)  Methods.  The  Administrator  shall 
give  the  public  notice  of  the  proposed 
permit  required  by  this  section,  as 
follows: 

(1)  Actual  notice  shall  be  given  to  the 
following  persons  (except  to  the  extent 
any  such  person  has  waived  his  or  her 
right  to  receive  such  notice,  for  any  class 
or  category  of  permit  actiofi): 

(i)  The  designated  representative; 

(ii)  The  State  or  local  air  pollution 
agency  and  the  State  utility  rate 
regulatory  authority  (if  any)  with 
jurisdiction  over  the  affected  source 
governed  by  the  proposed  permit; 

(iii)  In  accordance  with  title  V  of  the 
Act.  the  State  or  local  air  pollution 
agency  for  any  contiguous  State  whose 
air  quality  may  be  affected  by  the 
affected  source  that  is  the  subject  of  the 
permit  action,  or  for  any  State  located 
within  a  50-mile  radius  of  the  affected 
source;  and 

(2)  Notice  by  publication  in  the 
Federal  Register  and  in  a  journal  of 
general  circulation  in  the  area  affected 
by  the  proposed  permit,  as  provided  in 
40  CFR  70.8. 

(d)  Contents.  All  public  notices  issuud 
under  this  part  shall  contain  the 
following  information: 

(1)  Name  and  address  of  the  EPA 
office  processing  the  proposed  permit 
for  which  the  notice  is  being  given; 

(2)  Name,  address,  telephone  and 
facsimile  number  of  the  designated 
representative  for  the  affected  source: 

(3)  Identification  of  each  affected  unit 
at  the  source  covered  by  the  proposed 
permit  as  follows:  name  (plant,  unit), 
address; 

(4)  A  brief  description  of  the  action 
proposed  to  be  taken;  including  for 
proposed  permits: 

(i)  The  basic  allowance  allocation  for 
the  affected  unit  or  units  covered  by  the 
permit: 

(ii)  Any  alternative  methods  of 
compliance  that  are  proposed  to  be 
approved;  and 

(iii)  Any  alternative  monitoring 
system  that  is  proposed  to  be  approved. 

(5)  The  address  and  office  hours  of  a 
public  location  where  the  administrative 
record  is  available  for  public  inspection: 
and  a  statement  that  all  information 
submitted  by  the  designated 
representative  and  not  protected  as 
confidential  pursuant  to  section  114(c)  of 
the  Act  is  available  for  public  inspection 
as  part  of  the  administrative  record: 

(6)  Name,  address,  telephone  and 
facsimile  number  of  the  EPA  office  from 
whom  interested  persons  may  obtain 
further  information; 
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(7)  A  brief  description  of  the  public 
comment  proeedores,  including: 

(i)  Explanation  of  the  purpose  of  the 
public  coraBMnt  of>portunity; 

(ii^The  time  allowed  for  public 
comments: 

(iii)  Where  public  comments  should  be 
sent 

(iv)  Required  formats  and  contents  for 
public  conunent; 

(v)  The  location,  date.  time,  and 
procedures  of  any  scheduled  public 
hearing:  and 

(vi)  Any  other  procedures  by  which 
the  public  may  participate. 

(e)  Extensions  and  reopenings  of  the 
public  comment  period  On  the 
Administrator's  own  motion,  or  on  the 
request  of  any  person,  the  Administrator 
may,  at  his  or  her  discretion,  extend  or 
reopen  the  public  conunent  period 
where  it  reasonably  appears  that  doing 
80  will  expedite  the  decision-making 
process.  Notice  of  any  such  extension  or 
reopening  shall  be  given  pursuant  to  this 
section. 

§  72.77    Public  comments. 

(a)  Genemf.  (1^  Any  person  may 
submit  comments  on  a  proposed  permit. 

(2)  Comments  shaH  bie  submitted 
during  the  public  comment  period. 
Comments  received  af^er  the  public 
comment  period  has  closed  will  not  be 
considered. 

(b)  Form.  (1)  Comments  shall  be 
submitted  in  duplicate. 

(2)  The  submission  shall  clearly 
indicate  the  proposed  permit  to  which 
the  comments  apply. 

(3)  The  submission  shall  clearly 
indicate  the  name  of  the  person 
commenting,  and  his  or  her  interest,  and 
afniiation.  if  any.  to  the  permittee. 

(c)  Contents.  Comments  may  be  made 
on  any  aspect  of  the  proposed  permit. 

(1)  E.xcept  as  provided  in  paragraph 
{c)(2)  of  this  section,  timely  comments 
will  be  considered  when  making  a 
permitting  decision. 

(2)  Comments  will  not  be  considered 
if  they  concern  issues  not  related  to  the 
permit,  or  Acid  Rain  issues  clarified  by 
the  Act  or  addressed  or  codified  into 
regulation,  including  but  not  limited  to 
any  standard  permit  conditions 
specified  in  5  72.54  of  this  part,  standard 
allowance  requirements  pursuant  to  the 
Act  and  40  CFR  parts  72  through  78, 
monitoring  requirements  pursuant  to  40 
CFR  part  75.  the  environmental  effects 
of  Acid  Rain,  acid  deposition,  sulfur 
dioxide  or  nitrogen  oxides  generally,  or 
of  actions  on  other  permit  application 
not  related  to  the  permit  action  in 
question.  Generally  comments 
concerning  permit  issuance  procedures 
will  not  be  considered.  Specifically 
comments  concerning  the  issuance  of 


the  proposed  permit,  such  as  requests 
for  a  public  hearing  on  the  permit.  wiH 
be  considered. 

(3)  Persons  who  do  not  wish  to  raise 
issues  on  the  proposed  permit  action, 
but  who  wish  to  be  mjtified  of  any 
subsequent  permit  actions  concerning 
the  permit  may  so  indicate  in  writing 
during  the  pubHc  comment  period  or  at 
any  other  time,  and  their  names  shall  be 
placed  by  the  Administrator  on  a  list  of 
interested  persons. 

§  72.7S    Opportunity  tor  pubUc  h*arin(^ 

(a)  During  the  public  comment  period 
provided  under  §  72.78,  any  person  may 
request  a  public  hearing.  A  request  for  a 
public  hearing  shall  be  made  in  writing 
and  shall  state  the  nature  of  the  issues 
proposed  to  be  raised  in  the  hearing. 

(b)  The  Administrator  may,  at  his  or 
her  discretion,  hold  a  public  hearing 
whenever  the  Administrator  finds  that: 

(1)  A  request  for  such  has  been  made 
that  raises  significant  issues  affecting 
the  terms  and  conditions  of  the  permit 
and  such  hearing  would  contribute  to 
the  permitting  exercise;  or 

(2)  A  hearing  might  clarify  one  or 
more  issues  raised  by  the  proposed 
permit. 

(c)  PubHc  notice  of  the  scheduling  of  a 
public  hearing  shall  be  given  as 
specified  in  §  72.76. 

(d)  During  a  public  hearing  under  this 
section,  any  person  may  submit  oral  or 
written  comments  concerning  the 
proposed  permit.  The  Administrator 
may  set  reasonable  limits  on  the  time 
allowed  for  oral  statements,  shatt 
require  the  submission  of  written 
summaries  of  each  oral  statement,  and 
may  extend  the  public  comment  period 
by  so  stating  during  the  hearing. 

(e)  The  Administrator  shall  assure 
that  a  record  is  made  of  the  hearing, 
which  shall  be  made  part  of  the 
administrative  record 

§  72.79    Response  to  comments. 

(a)  The  Administrator  shall  consider 
comments  received  during  the  public 
comment  period  and  shall  respond  in 
writing  to  such  comments  when  issuing 
the  permitting  decision. 

(b)  The  response  to  conuneats  shall: 

(1)  Identify  any  permit  provision 
which  has  been  changed  in  the 
permitting  decision  in  response  to 
comments  made,  and  the  reasons  for  the 
change:  and 

(2)  Briefly  describe  and  respond  to 
comments  on  the  proposed  permit. 

(c)^  Any  documents  cited  in  the 
response  to  comments  shall  be  included 
in  the  administrative  record,  or  their 
location  shall  be  cited,  if  readily 
obtainable. 


§72.8»    IsMiMtce  and  etiectiwe  date  o( 
acid  rain  permits. 

(a)  After  the  close  of  the  public 
comment  period,  the  Administrator  shall 
make  a  permitting  decision.  The 
Administrator  shall  give  actual  notice  of 
the  permitting  decision  to  the  designated 
representative  for  the  affected  source, 
and  to  any  persons  who  stibmitted 
comments  during  the  public  comment 
period  or  who  are  entitled  to  actual 
notice  under  §  72.76(c)(1).  The 
Administrator  shall  also  give  notice  of 
the  permitting  decision  in  the  Federal 
Register. 

(b)  Any  permittmg  decision  issued 
under  this  subpart  shall  become  final 
agency  action  60  days  after  notice  of  the 
permitting  decision  is  published  in  the 
Federal  Register,  unless  an  appeal  is 
filed  pursuant  to  subpart  H. 

(c)  The  term  of  every  Acid  Rain  permit 
shall  be  5  years.  * 


§72.81    Permit  i 

(a)  Permit  renewals  shall  be  issued 
subject  to  the  same  procedural  and 
substantive  requirements  of  this  part 
applicable  to  Acid  Rain  permit  issuance. 

(b)  Acid  Rain  permit  renewal 
applications  and  proposed  compliance 
plans  submitted  for  shall  comply  with 
the  requirements  of  subparts  C  and  D  of 
this  part. 

(c)  Acid  Rain  permit  renewals  and 
approved  compHance  plans  shall  comply 
with  all  requirements  of  this  subpart  and 
subpart  D. 

(d)  Consistent  with  subpart  C  the 
designated  representative  shall  apply 
for  an  Acid  Rain  pennit  renewal  at  least 
18  months  prior  to  the  expiration  of  the 
affected  source's  existing  permit; 
pmvided  Thai  the  Acbninistralor  may 
modify  this  deadline  for  good  cause 
shown. 

Subpart  H— Federal  Appeal 
Procedures  for  Acid  Rain  Permits 

§  72.90    Generat. 

(a)(1)  This  subpart  shall  govern 
appeals  of  all  Acid  Rain  permitting 
decisions  of  the  Administrator. 

(2)  Any  interested  person  may  file  an 
appeal  with  the  Administrator  of  such 
permitting  decision  within  60  days  of  its 
issuance.  The  Administrator  shall,  in  his 
or  her  discretion,  either: 

(i)  Decide  the  appeal.  Such  decision 
shall  be  deemed  final  Agency  action  for 
purposes  of  judicial  review  under  . 
Section  307  of  the  Act;  or 

(ii)  Where  there  is  a  disputed  issue  of 
fact  material  to  contested  portions  of  the 
permitting  decision,  refer  the  proceeding 
to  an  Administrative  Law  Judge  who 
shall  conduct  an  evidentiary  hearing  to 
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§72.80    iMuanc*  and  effecttwe  dat*  o( 

add  rain  permits. 

(a)  After  the  close  of  the  public 
comment  period  the  Administrator  shall 
make  a  permitting  decision.  The 
Administrator  shall  give  actual  notice  of 
the  permitting  decision  to  the  designated 
representative  for  the  affected  source, 
and  to  any  persons  who  submitted 
comments  during  the  public  comment 
period  or  who  are  entitled  to  actual 
notice  under  §  72.76(c)(1).  The 
Administrator  shall  also  give  notice  of 
the  permitting  decision  in  the  Federal 
Register. 

fb)  Any  permitting  decision  issued 
under  this  subpart  shall  become  final 
agency  action  60  days  after  notice  of  the 
permitting  decision  is  published  in  the 
Federal  Register,  unless  an  appeal  is 
filed  pursuant  to  subpart  H. 

(c)  The  term  of  every  Acid  Rain  permit 
shall  be  5  years.  ' 

§72.81    Permit  renewals. 

(a)  Permit  renewals  shall  be  issued 
subject  to  the  same  procedural  aad 
substantive  requirements  of  this  part 
apphcable  to  Acid  Rain  permit  issuance. 

(b)  Acid  Rain  permit  renewal 
applications  and  proposed  compliance 
plans  submitted  for  shall  comply  with 
the  requirements  of  subparts  C  and  D  of 
this  part. 

(c)  Acid  Rain  permit  renewals  and 
approved  compliance  plans  shall  comply 
with  all  requirements  of  this  subpart  and 
subpart  D. 

(d)  Consistent  with  subpart  C  the 
designated  representative  shall  apply 
for  an  Acid  Rain  permit  renewal  at  least 
18  months  prior  to  the  expiration  of  the 
affected  source's  existing  permit; 
provided  Thai  the  AAninistrator  may 
modify  this  deadline  for  good  cause 
shown. 

Subpart  H— Federal  Appeal 
Procedures  for  Acid  Rain  Permits 

§  72.90    Gefwral. 

(a)(1)  This  subpart  shall  govern 
appeals  of  all  Acid  Rain  permitting 
decisions  of  the  Administrator. 

(2)  Any  interested  person  may  file  an 
appeal  with  the  Administrator  of  such 
permitting  decision  within  60  days  of  its 
issuance.  The  Administrator  shall,  in  his 
or  her  discretion,  either: 

(i)  Decide  the  appeal.  Such  decision 
shall  be  deemed  final  Agency  action  for 
purposes  of  judicial  review  under 
Section  307  of  the  Act;  or 

(ii)  Where  there  is  a  disputed  issue  of 
fact  material  to  contested  portions  of  the 
permitting  decision,  refer  the  proceeding 
to  an  Administrative  Law  Judge  who 
shall  conduct  an  evidentiary  hearing  to 


decide  the  disputed  issue  of  fact.  The 
Administrative  Law  Judge  shall  issue  a 
proposed  decision  which,  unless 
contested,  shall  become  final  Agency 
action.  If  the  proposed  decision  is 
contested,  the  Administrator  shall  issue 
a  decision  which  shall  be  deemed  final 
Agency  action. 

(b)  Applicability.  The  permit  appeal 
procedures  and  evidentiary  hearing 
procedures  of  this  subpart  shall  be 
available  to  challenge  any  of  the 
following  permitting  decisions  of  the 
Administrator  under  the  Acid  Rain 
program: 

(1)  The  issuance  or  denial  by  the 
Administrator  of  a  permit  under  this 
part; 

(2)  The  Administrator's  approval  or 
disapproval  of  a  proposed  excess 
emissions  offset  plan  under  40  CFR  part 
77; 

(3)  A  determination  by  the 
Administrator  of  whether  a 
demonstration  required  under  this  part, 
or  a  proposed  technology  meets  the 
criteria  for  approval  of  a  compliance 
option  under  subpart  D,  including  a 
determination  under  §  72.44  whether  a 
proposed  technology  is  a  qualifying 
repowering  technology;  and 

(4)  Any  other  permitting  decision  of 
the  Administrator. 

(c)  The  following  decisions  of  the 
Administrator  under  the  Acid  Rain 
program  shall  not  be  appealable 
pursuant  to  this  subpart: 

(1)  Receipt  and  reliance  on  a 
certificate  of  representation  submitted 
by  a  designated  representative  in 
accordance  with  subpart  B  of  this  part: 

(2)  Approval  or  disapproval  of  a 
proposed  alternative  emissions 
monitoring  system  under  40  CFR  part  75; 
and 

(3)  Any  other  action  of  the 
Administrator  under  40  CFR  parts  73-76. 

(d)  A  petitioner  appealing  a  permitting 
decision  under  this  subpart  shall  file  a 
petition  for  review  with  the  U.S.  EPA. 
Office  of  the  Administrator  c/o  the 
Chief  Judicial  Officer  (CJO),  with  copies 
sent  to  the  U.S.  EPA  Acid  Rain  Division, 
the  U.S.  EPA  Regional  Office  for  the 
Region  in  which  the  affected  unit  is 
located,  and  with  the  State  air 
management  agency  for  the  State  where 
the  permitted  source  is  located  at  the 
respective  addresses  provided  in  §  72.4. 

§  72.91     Petition  for  review  and  request  for 
evidentiary  hearing. 

(a)  The  following  persons  may  petition 
for  review  of  a  permitting  decision  of  the 
Administrator,  and  may  include  in  the 
petition  a  request  for  evidentiary 
hearing: 

(1)  The  designated  representative  for 
the  affected  source;  or 


(2)  Any  interested  person. 

(b)  Within  30  days  following  issuance 
of  a  permitting  decision  by  the 
Administrator  under  this  part  or  40  CFR 
parts  73-78,  any  person  meeting  the 
criteria  under  paragraph  (a)  of  this 
section  may  file  a  petition  with  the 
Administrator  for  review  of  the  decision, 
which  may  include  a  request  for  an 
evidentiary  hearing  to  resolve  any 
disputed  issue  of  material  fact 
concerning  the  permitting  decision.  That 
person  shall  simultaneously  serve  a 
copy  of  the  petition  on  each  interested 
person  and  on  the  designated 
representative  of  the  source  covered  by 
the  permit  unless  the  designated 
representative  is  the  petitioner. 

(c)  The  petition  for  review  under  this 
subpart  shall  state  with  specificity: 

(1)  Each  material  factual  and  legal 
issue  alleged  to  be  in  dispute,  and  any 
such  factual  issue  for  which  an 
evidentiary  hearing  is  sought; 

(2)  A  clear  and  concise  brief  in 
support  of  the  petition,  explaining  why 
the  factual  or  legal  issues  are  material, 
and,  if  an  evidentiary  hearing  is 
requested,  why  direct  and  cross- 
examination  of  witnesses  is  necessary 
to  resolve  such  factual  disputes; 

(3)  The  time  estimated  to  be  necessary 
for  an  evidentiary  hearing,  if  requested, 
and  a  proposed  expeditious  schedule  for 
a  hearing  providing  for  the  hearing  to 
commence  not  later  than  6  months  after 
the  petition  is  granted; 

(4)  The  name,  mailing  address, 
telephone  and  facsimile  number  of  the 
person  filing  the  petition; 

(5)  A  clear  and  concise  statement  of 
the  nature  and  scope  of  the  interest  of 
the  petitioner; 

(6)  The  names  and  addresses  of  all 
persons  whom  the  petitioner  will 
represent  in  the  proceeding; 

(7)  A  certified  statement  by  the 
petitioner  that,  in  the  event  of  an 
evidentiary  hearing,  upon  the  motion  of 
any  party  granted  by  the  Presiding 
Officer,  or  upon  order  of  the  Presiding 
Officer  sua  sponte,  and  without  cost  or 
expense  to  any  other  party,  any  of  the 
following  persons  shall  be  available  to 
appear  and  testify: 

(i)  The  petitioner 

(ii)  Any  person  represented  by  the 
petitioner;  and 

(iii)  Any  officer,  director,  employee, 
consultant,  or  agent  of  the  petitioner. 

(8)  Specific  references  to  the 
contested  portions  of  the  permitting 
decision; 

(9)  Any  revised  or  alternative  action 
of  the  Administrator  sought  by  the 
petitioner  as  necessary  to  implement  the 
requirements,  purposes,  or  policies  of 
title  IV  of  the  Act  including  revised 


permit  provisions  or  a  denial  of  the 
permit. 

(10)  Identification  of  any  contested 
decision  or  permit  provision  that  the 
petitioner  believes  should  be  stayed 
pending  resolution  of  the  appeal. 

(d)  In  no  event  shall  a  petition  for 
review  under  this  subpart  be  filed  with 
regard  to  any  standard  permit  provision 
set  forth  in  §  72.54  of  this  part. 

(e)  Within  30  days  after  a  petition  for 
review  is  filed,  any  person  meeting  the 
requirements  of  paragraph  (a)  of  this 
section  may  file  a  response  to  the 
petition. 

§  72.92    FHfng  and  autMnission  of 
documents. 

(a)  AH  original  submissions  made 
under  this  subpart  shall  be  signed  by  the 
person  making  the  submission,  or  by  an 
attorney  or  other  authorized  agent  or 
representative.  In  the  case  of  an  affected 
unit,  all  submissions  shall  be  signed  by 
the  designated  representative.  The 
name,  address,  telephone  number, 
facsimile  number  (if  any),  and 
representative  capacity  (if  any)  of  the 
person  making  the  submission  shall  be 
provided  with  the  submission. 

(b)(1)  All  data  and  information 
referred  to  or  in  any  way  relied  upon  in 
any  submission  made  under  this  subpart 
shall  be  included  in  full,  and  may  not  be 
incorporated  by  reference,  unless 
previously  submitted  as  part  of  the 
administrative  record  for  the  permitting 
decision; 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section.  State  or  Federal  statutes 
and  regulations,  judicial  decisions 
published  in  a  national  reporter  system, 
officially  issued  EPA  documents  of 
general  applicability,  and  any  other 
publicly  and  generally  available 
reference  material  may  be  incorporated. 
Any  party  incorporating  materials 
referred  to  in  this  paragraph  into  a 
submission  under  this  subpart  by 
reference  shall  provide  copies  of  the 
materials  upon  request,  and  as 
instructed  by.  the  Administrator  or  the 
Presiding  Officer. 

(3)  If  any  part  of  any  submission  is  in 
a  foreign  language,  it  shall  be 
accompanied  b>  an  English  translation 
verified  by  the  person  making  the 
translation,  under  oath,  to  be  complete 
and  accurate,  together  with  the  name, 
address,  and  a  brief  statement  of  the 
qualifications  of  the  person  making  the 
translation.  Translations  submitted  of 
material  originally  produced  in  a  foreign 
language  shall  be  accompanied  by 
copies  of  the  original  material. 

(4)  Where  relevant  data  or 
information  is  contained  in  a  document 
also  containing  irrelevant  matter,  either 
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the  irrelevant  matter  shall  be  dehited  or 
an  index  to  the  relevant  portions  of  the 
document  shall  be  inclMded  in  the 
document. 

(5)  Failure  to  comply  with  the 
requirements  of  this  section  or  any  other 
requirement  in  this  subpart  may  resalt  in 
the  noncomplying  portions  of  the 
submission  being  excluded  from 
consideration,  if  the  Administrator  or 
the  Presiding  Officer,  determines  on 
motioa  by  any  party  or  sua  sponte.  that 
a  submission  fails  to  meet  any 
requirement  of  this  subpart,  the 
Administrator  or  Presiding  Officer  may 
return  the  submission,  together  with  a 
reference  to  the  applicable  requirements 
on  which  the  determination  is  based.  A 
party  whose  materials  have  been 
rejected  has  7  days,  from  the  date  the 
materials  are  returned  to  correct  the 
materials  in  conformance  with  this 
subpart  and  resubmit  them,  unless  the 
Administrator  or  Presiding  Officer 
authorizes,  on  the  basis  of  good  cause 
shown,  a  longer  time. 

(c)  The  filing  of  a  submission  shall  not 
mean  or  imply  that  the  submission,  in 
fact  meets  all  applicable  requirements, 
that  the  submission  contains  reasonable 
grounds  for  the  action  requested,  or  that 
the  action  requested  is  in  accordance 
with  law. 

(d)  An  original  and  two  copies  of  any 
written  submission  relating  to  a  review 
under  this  subpart  submitted  after  notice 
of  the  granting  of  a  petition  for  review  ia 
published  pursuant  to  §  72.97,  shall  be 
filed  with  the  Administrator  and.  in  the 
event  a  retjuest  for  a  hearing  is  granted 
pursuant  to  §  72.9,  with  the  Hearing 
Clerk  (except  where  the  Presiding 
Officer  has  requested  that  the  copy  be 
served  on  the  Presiding  Officer). 

(e)  The  party  filing  any  submission  in 
a  proceeding  under  this  subpart  shall 
also  serve  a  copy  of  the  submission 
upon  the  designated  representative  of 
each  unit  iavolved  in  the  permitting 
decision  and  upon  each  party  to  the 
proceeding. 

(f)  Every  submission  filed  with  the 
Administrator,  Presiding  Officer,  or 
Flearing  Clerk  under  this  subpart  shall 
be  accompanied  by  a  certificate  of 
service  citing  the  date,  place,  time,  and 
manner  of  service  on  each  party  of 
record  to  the  proceeding  and  the  names 
of  the  persons  served. 

(g)  The  Hearing  Clerk  shall  maintain 
and  furnish,  to  any  person  upon  request, 
a  list  contaming  the  name,  service 
address,  telephone,  and  facsimile 
numbers  of  each  party  of  record  to  a 
proceeding  under  this  subpart  and  their 
attorneys  or  duly  authorized 
representatives. 

(h)  Affidavits  shall  be  made  on 
personal  knowledge  and  belief,  shall  set 


forth  only  those  facts  that  would  be 
admissible  into  evidence  nnder  J  72.90 
of  this  part,  and  shall  show  affirmattvely 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  therein. 

§  72.93    UmMation  on  submitHno  new 
evidence  and  raisloQ  new  Imims. 

(a)  No  evidence  shall  be  submitted,  or 
issues  raised,  in  an  appeal  by  any  party 
under  this  subpart  that  were  not 
submitted  or  raised  during  the  public 
comment  period  on  the  permitting 
decision  that  is  the  subject  of  the 
appeal,  absent  a  showing  of  good  cause 
explaming  the  party's  failiu^  to  make 
such  submission  or  raise  such  issue. 
Good  cause  shall  include  any  instance 
where  the  party  seeking  to  submit  new 
evidence  or  raise  a  new  issue  shows 
that  the  evidence  or  issue  could  not 
have  reasonably  been  ascertained, 
submitted,  or  raised,  or  that  the 
materiality  of  the  new  evidence  or  issue 
could  not  have  reasonably  been 
anticipated,  prior  to  the  close  of  the 
public  comment  period. 

(b)  If  an  evidentiary  hearing  is 
granted,  no  evidence  shall  be  submitted 
on  questions  of  law  or  policy  or  on 
matters  not  subject  to  challenge  in  the 
evidentiary  hearing. 

§  72.94    Decision  on  petitton  tor  review. 

(a)  The  Administrator  shall  grant  or 
deny  any  petition  for  review  (including 
any  request  for  evidentiary  hearing] 
under  this  part  within  30  days  of  the 
date  by  which  persons  may  file 
responses  to  the  petition  under 

S  72.91(e).  If  the  Administrator  fails  to 
act  on  the  petition  within  90  days  of 
filing,  that  petition  shall  be  deemed  to 
be  granted. 

(b)  The  Administrator  may  grant  a 
request  for  an  evidentiary  hearing  if  he 
or  she  finds  that  there  are  disputed 
issues  of  fact  material  to  contested 
portions  of  the  permitting  decision,  and 
if  he  or  she  also  determines,  in  his  or  her 
discretion,  that  an  opportunity  for 
direct-  and  cross-examination  of 
witnesses  is  necessary  in  order  to 
resolve  these  factual  issues. 

(c)  The  evidentiary  hearings  on  all 
petitions  that  are  granted  with  regard  to 
a  particular  permitting  decision  shall  be 
consofidated  and  shall  commence  no 
later  than  6  months  following  the 
granting  of  the  request. 

(d)  If  a  petition  for  review  is  denied  by 
the  Administrator,  in  whole  or  in  part, 
the  Administrator  shall  briefly  specify  m 
writing  the  reasons  for  the  denial.  The 
denial  shall  be  a  fhral  Agency  action 
subject  to  review  under  section  307  of 
the  Act. 

(e)  If  a  petition  for  review  is  granted 
by  the  Administrator  but  no  evidentiary 


hearing  will  be  held,  the  Adminish-afor 
shall  issne  a  decision  pursuant  to 
§  72.108(c).  The  standard  of  review  set 
forth  at  S  72.100  shall  govern  the 
decision  of  the  Administrator. 

(f)  If  the  Administrator  grants  a 
petition  for  an  evidentiary  hearing,  in 
whole  or  in  part,  he  or  she  shall  identi^ 
the  portions  of  the  permitting  decision 
that  have  been  contested  by  the 
petitioner  and  with  regard  to  which  any 
evidentiary  hearing  has  been  granted. 
Portions  of  the  permitting  decision  that 
are  not  contested  or  for  which  the 
Administrator  has  denied  the  petition 
for  review  shall  not  be  considered  at  the 
evidentiary  hearing. 

(g)  To  the  extent  that  a  request  for  an 
evidentiary  hearing  is  granted  for 
certain  disputed  factual  issues,  the 
Administrator  shall  refer  the  petition  to 
the  Chief  Administrative  Law  Judge  and, 
at  his  or  her  discretion,  may  also  refer 
for  decision  all  or  a  portion  of  the 
remaining  legal  or  factual  issues  for 
review  to  the  Chief  Administrative  Law 
Judge. 

(1)  The  Chief  Administrative  Law 
Judge  shall  thereafter  designate  an 
Administrative  Law  Judge  as  Presiding 
Officer  to  conduct  the  evidentiary 
hearing.  In  addition,  upon  granting  a 
request  for  an  evidentiary  hearing,  the 
Administrator  shall  designate  the  EPA 
trial  staff. 

(2)  If  all  parties  to  such  a  hearing 
waive  in  writing  their  statutory  right  to 
have  an  Administrative  Law  Judge 
named  as  the  Presiding  Officer  in  a 
hearing  subject  to  this  subpart,  the  Chief 
Administrative  Law  Judge  may  name  a 
lawyer  permanently  or  temporarily 
employed  by  the  Agency  and  without 
any  prior  connection  with  the 
proceeding  to  serve  as  Presiding  Officer. 

§  72.95    Stays  of  contested  acid  rain 
requirements  pending  appeal. 

(a)  A  contested  permitting  decision  of 
the  Administrator  may  be  stayed,  in 
whole  or  in  part  consistent  with 
paragraph  (b)  of  this  section,  by  the 
Administrator  or  the  Presidmg  Officer 
upon  request  or  sua  spoate  during  aa 
appeal  proceeding  oruler  this  subpart 
only  to  the  extent  neces,sary  to  prevent 
irreparable  injury  pending  final  Agency 
action. 

(b)  The  following  permit  requirements 
shaB  in  no  event  be  stayed  due  to  any 
appeal  of  the  Administrator's  permitting 
decision  and  shall  be  fully  effective  and 
enforceable: 

(1)  The  requirement  that  an  affected 
unit  hold  as  of  the  allowance  transfer 
deadline,  sufficient  allowances  in  its 
Allowance  Tracknig  System  compliance 
subaccount  to  cover  its  sulfur  dioxide 
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hearing  will  be  heH.  the  Administrator 
shall  issue  a  decision  pursuant  to 
§  72.108(c).  The  standard  of  review  set 
forth  at  §  72. too  shall  govern  the 
decision  of  the  Administrator. 

(f)  If  the  Administrator  grants  a 
petition  for  an  evidentiary  hearing,  in 
whole  or  in  part,  he  or  she  shall  identify 
the  portions  of  the  permitting  decision 
that  have  been  contested  by  the 
petitioner  and  with  regard  to  which  any 
evidentiary  hearing  has  been  granted. 
Portions  of  the  permitting  decision  that 
are  not  contested  or  for  which  the 
Administrator  has  denied  the  petition 
for  review  shall  not  be  considered  at  the 
evidentiary  hearing. 

(g)  To  the  extent  that  a  request  for  an 
evidentiary  hearing  is  granted  for 
certain  disputed  factual  issues,  the 
Administrator  shall  refer  the  petition  to 
the  Chief  Administrative  Law  Judge  and. 
at  his  or  her  discretion,  may  also  refer 
for  decision  all  or  a  portion  of  the 
remaining  legal  or  factual  issues  for 
review  to  the  Chief  Administrative  Law 
Judge. 

(1)  The  Chief  Administrative  Law 
Judge  shall  thereafter  designate  an 
Administrative  Law  Judge  as  Presiding 
Officer  to  conduct  the  evidentiary 
hearing.  In  addition,  upon  granting  a 
request  for  an  evidentiary  hearing,  the 
Administrator  shall  designate  the  EPA 
trial  staff 

(2)  If  all  parties  to  such  a  hearing    . 
waive  in  writing  their  statutory  right  to 
have  an  Administrative  Law  Judge 
named  as  the  Presiding  Officer  in  a 
hearing  subject  to  this  subpart,  the  Chief 
Administrative  Law  Judge  may  name  a 
lawyer  permanently  or  temporarily 
employed  by  the  Agency  and  without 
any  prior  connection  with  the 
proceeding  to  serve  as  Presiding  Officer. 

§  72.95    Stays  of  contested  scid  rain 
requirements  pending  appeal. 

(a)  A  contested  permitting  decision  of 
the  Administrator  may  be  stayed,  in 
whole  or  in  part  consistent  with 
paragraph  (b)  of  this  section,  by  the 
Administrator  or  the  Presiding  Officer 
upon  request  or  sua  sponle  during  an 
appeal  proceeding  oruder  this  subpart 
only  to  the  extent  necessary  to  prevent 
irreparable  injury  pending  final  Agency 
action. 

(b)  The  following  permit  requirements 
shaB  in  no  event  be  stayed  due  to  any 
appeal  of  the  Administrator's  permitting 
decision  and  shall  be  fully  effective  and 
enforceable: 

(1)  The  requirement  that  an  affected 
unit  hold  as  of  the  allowance  transfer 
deadline,  sufficient  allowances  in  its 
Allowance  Trackmg  System  ^.ompliance 
subaccount  to  cover  its  sulfur  dioxide 
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emissions  in  the  preceding  calendar 
year. 

(2)  The  allowance  allocations  for  any 
year  during  which  the  appeal  proceeding 
is  pending  ur  is  being  conducted; 

(3)  Any  standard  Acid  Rain  permit 
condition  as  specified  in  §  72.54  of  this 
part; 

(4)  The  emissions  monitoring 
requirements  applicable  to  the  affected 
source  pursuant  to  40  CFR  part  75; 

(5)  Uncontested  provisions  of  the 
pemutting  decision;  and 

(6)  The  terms  of  a  certificate  of 
representation  submitted  pursuant  to 
subpart  B. 

(c)  The  permit  shield  as  provided 
under  §  72.53  shall  continue  to  be  in 
effect. 

(d)  The  Administrator  shall  specify 
which  provisions  of  the  permitting 
decision  shall  be  stayed. 

§  72.96    ConaoHdation  and  sevaranc*  of 
appeals  procaadings. 

(a)  The  Administrator  or  Presiding 
Officer  has  the  discretion  to  consolidate, 
in  whole  or  in  part,  two  or  more 
proceedings  under  this  subpart 
whenever  it  appears  that  a  joint 
proceeding  on  any  or  all  of  the  matters 
at  issue  in  the  proceedings  would  be  in 
the  interest  of  justice,  would  expedite  or 
simplify  consideration  of  the  issues,  and 
would  not  prejudice  any  party  of  record. 
Consolidation  of  proceedings  under  this 
paragraph  shall  not  affect  the  right  of 
any  party  to  raise  issues  that  might  have 
been  raised  had  there  been  no 
consolidation. 

(b)  The  Administrator  or  Presiding 
Officer  has  the  discretion  to  sever  issues 
or  parties  from  a  proceeding  under  this 
subpart  whenever  it  appears  that 
separate  proceedings  would  be  in  the 
interest  of  justice,  would  expedite  or 
simplify  consideration  of  the  issues,  and 
would  not  prejudice  any  party  of  record. 


§7^97 
review. 


Notic*  of  ttta  grant  of  petition  for 


Notice  that  a  petition  for  review 
(including  any  request  for  an  evidentiary 
hearing)  of  a  permitting  decision  of  the 
Administrator  has  been  granted  shall  be 
published  in  the  Feiieral  Register.  In 
addition,  a  copy  of  the  notice  shall  be 
mailed  to  all  interested  persons. 

§  72.98    Ex  parte  communieatioas  during 
pending  of  a  hearing. 

(a)(1)  No  interested  person  outside 
EPA  or  member  of  the  EPA  trial  staff 
shall  make  or  knowingly  cause  to  be 
made  to  any  member  of  the  decisiona) 
body  an  ex  parte  communication  on  the 
merits  of  a  proceeding  under  this 
subpart 

(2)  No  inember  of  the  decisional  body 
shall  make  or  knowingly  cause  to  be 


made  to  any  interested  person  outside 
the  EPA  or  to  any  member  of  the  EPA 
trial  staff,  an  ex  parte  communication  on 
the  merits  of  any  proceeding  under  this 
subpart 

(3)  A  member  of  the  decisional  body 
who  receives  or  who  makes  or  who 
knowingly  causes  to  be  made  an  ex 
parte  communication  prohibited  by  this 
paragraph  shall  file  with  the  Hearing 
Clerk  for  inclusion  in  the  record  of  the 
proceeding  under  this  subpart  all  written 
ex  parte  communications  or  a 
memoranda  stating  the  substance  of  any 
oral  communication  together  with  all 
written  responses  and  memoranda 
stating  the  substance  of  all  oral 
responses. 

(b)  Whenever  any  member  of  the 
decisional  body  receives  an  ex  parte 
communication  made  or  knowingly 
caused  to  be  made  by  a  party  or 
representative  of  a  party  to  a  proceeding 
under  this  subpart,  the  person  presiding 
over  the  proceedings  then  in  progress 
may,  to  the  extent  consistent  with 
justice,  require  the  party  to  show  good 
cause  why  its  claim  or  interest  in  the 
proceedings  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  these 
violations. 

(c)  The  prohibitions  of  this  section 
shall  begin  to  apply  upon  issuance  by 
the  Administrator  of  the  notice  of  the 
granting  of  a  petition  under  §  72.97.  This 
prohibition  terminates  at  the  date  of 
final  Agency  action. 


§72.99    lnt« 

(a)  Any  interested  person  maj  submit 
a  motion  for  leave  to  be  admitted  as  an 
intervenor  in  any  appeal  proceeding 
(including  any  evidentiary  hearing  under 
this  subpart)  no  later  than  15  days  after 
notice  is  given  under  §  72.97  that  the 
petition  for  review  has  beon  granted  or 
after  notice  is  given  under  S  72.108(c) 
that  a  proposed  decision  following  an 
evidentiary  hearing  will  be  reviewed.  A 
motion  for  leave  to  intervene  under  this 
section  shall  set  forth  the  grounds  for 
the  proposed  intervention.  Late  motions 
may  be  granted  only  for  good  cause 
shown. 

(b)  The  Administrator  or  Presiding 
Officer  shall  grant  a  motion  to  intervene 
only  upon  an  express  finding  that: 

(1)  The  motion  to  intervene  raises 
matters  relevant  to  the  factual  or  legal 
issues  to  be  reviewed. 

(2)  The  ietervenor  has  demonstrated  a 
substantial  interest  in  the  outcome  of 
the  pending  proceeding. 

(3)  The  intervenor  has  consented  to  be 
bound  by: 

(i)  Prior  stipulations  by  and  between 
the  existing  parties;  an«i 


(ii)  All  orders  previously  entered  in 
the  proceeding. 

(4)  Intervention  would  promote  the 
interests  of  justice  and  will  not  cause 
undue  delay  or  prejudice  to  the  rights  of 
the  existing  parties. 

§7Z100    Standard  of  review. 

On  appeal  of  a  permitting  decision  of 
the  Administrator,  the  petitioner  shall 
have  the  burden  of  going  forward  and  of 
persuasion  to  show  that  a  finding  of  fact 
or  conclusion  of  law  underlying  the 
permitting  decision  is  clearly  erroneous 
or  that  an  exercise  of  discretion  or 
policy  determination  underlying  the 
permitting  decision  is  arbitrary  and 
capriciotis  or  otherwise  warrants 
review. 

§72.101    Sctteduting  orders  and  pre- 
hearing conferences. 

(a)  Once  a  request  for  an  evidentiary 
hearing  has  been  granted,  the  Presiding 
Officer  shall  issue  an  order  setting  a 
hearing  and  pre-hearing  motions 
schedule.  The  Presiding  Officer  may 
also,  on  request  or  sua  sponte,  direct  the 
parties  to  appear  at  a  specified  time  and 
place  for  one  or  more  pre-hearing 
conferences.  The  order  shall  schedule: 

(1)  The  submission  by  each  party  of  a 
narrative  statement  of  position  on  each 
factual  issue  in  controversy; 

(2)  The  submission  of  written 
testimony,  list  of  witnesses,  and  other 
evidence  in  support  of  those  statements; 
and 

(3)  The  submission  of  any  requests  by 
any  party  for  the  production  of 
documentation,  data,  or  other 
information  material  to  the  disputed 
facts  to  be  addressed  at  the  hearing. 

(b)  The  pre-heanng  conference  may 
address  the  following  matters: 

(1)  Simplification,  clarification, 
amplification,  or  limitation  of  the  issues. 

(2)  Admissions  and  stipulations  of 
facts,  and  determinations  of  the 
genuineness  of  documents. 

(3)  Objections  to  the  introduction  into 
evidence  at  the  hearing  of  any  written 
testimony  or  other  submissions 
proposed  by  a  party:  provided  that  at 
any  time  before  the  end  of  the  hearing, 
any  party  may  make,  and  the  Presiding 
Officer  shall  consider  and  rule  upon,  a 
motion  to  strike  testimony  or  other 
evidence,  other  than  the  administrative 
record,  on  the  grounds  of  relevance, 
competency,  or  materiality. 

(4)  Taking  official  notice  of  any 
mattcrsi 

(5)  Grouping  of  parties  with 
substantially  similar  interests  to 
eliminate  redundant  evidence,  motions, 
objections,  and  briefs. 
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(6)  Such  other  matters  that  may 
expedite  the  hearing  or  aid  in  the 
dispositioa  of  matters  in  dispute. 

(c)  At  a  prehearing  conference  or  at 
SDch  other  time  set  by  the  Presiding 
Officer: 

(1)  Each  party  shall  make  available  to 
all  other  parties  of  record  the  names  of 
any  witnesses  it  expects  to  call.  At  the 
request  of  the  Presiding  O^icer.  the 
party  shall  include  a  brief  narrative 
summary  of  any  witness's  expected 
testimony. 

(2)  The  administrative  record  and 
copies  of  any  written  testimony, 
documents,  papers,  exhibits,  or 
materials  that  a  party  expects  to 
introduce  into  evidence  shall  be  marked 
for  identification  as  ordered  by  the 
Presiding  Officer. 

(d)  Expected  witnesses,  testimony, 
and  other  evidence  may  be  changed  at 
any  time  before  the  end  of  a  hearing 
upon  order  of  the  Presiding  Officer  for 
good  cause  shown. 

(e)  The  Presiding  O^icer  shall  issue  a 
written  order  (which  may  be  in  the  form 
of  a  transcript)  reciting  the  actions  taken 
at  each  conference  and  setting  forth  the 
schedule  for  any  hearing.  The  order 
shall  include  a  statement  of  the  areas  of 
factual  and  legal  agreement  and 
disagreement  and  the  methods  and 
procedures  to  be  used  in  developing  the 
evidence.  This  order  shall  control  the 
subsequent  course  of  the  proceeding 
unless  modified  by  the  Presiding  O^icer 
for  good  cause  shown. 

§  72.102    Evidentiary  tiearing  procedure. 

(a)  If  a  petition  for  an  evidentiary 
hearing  is  granted,  the  Presiding  Officer 
shall  conduct  a  fair  and  impartial 
hearing  on  the  record,  take  action  to 
avoid  unnecessary  delay  in  the 
disposition  of  the  proceedings,  and 
maintain  order.  For  these  purposes,  the 
Presiding  Officer  may: 

(1)  Hold  pre-hearing  conferences 
under  S  72.101; 

(2)  Administer  oaths  and  affirmations: 

(3)  Regulate  the  course  of  the  hearings 
iind  govern  the  conduct  of  participants: 

(4)  Examine  witnesses; 

(5)  Identify  and  refer  issues  for 
interlocutory  decision  under  9  72.107; 

(6)  Rule  on,  admit,  exclude  or  limit 
evidence; 

(7)  Estabhsh  the  time  for  filing 
motions,  testimony,  and  other  written 
evidence,  briefs,  and  other  submissions; 

(8)  Rule  on  motions  and  other  pending 
procedural  matters,  including  but  not 
limited  to  motions  for  summary 
disposition  in  accordance  with  i  72.103; 

(9)  Order  that  the  hearing  be 
conducted  in  stages  whenever  the 
number  of  parties  is  large  or  the  issues 
are  numerous  and  complex; 


(10)  Allow  such  direct  and  cross- 
examination  of  witnesses  for  which 
testimony  was  submitted,  as  provided  in 
the  scheduling  order  under  i  72.101(a). 
as  may  be  necessar>'  to  resolve  disputed 
issues  of  material  fact;  provided  that  no 
direct  or  cross-examination  shall  be 
allowed  on  questions  of  law  or  policy,  or 
regarding  matters  that  are  not  subject  to 
challenge  in  the  evidentiary  hearing: 
and  Provided  Further  that  the  party 
seeking  the  direct  or  cross-examination 
has  the  burden  of  demonstrating  that 
these  standards  have  been  met;  and 

(11)  Allow  the  hearing  to  be  open  to 
the  public.  Where  the  Presiding  Officer 
determines  that  the  hearing  should  be 
open  to  the  public,  he  or  she  shall 
provide  notice  in  the  Federal  Renter 
and  actual  notice  to  the  designated 
representative  and  all  interested 
persons  no  later  than  15  days  prior  to 
commencement  of  the  hearing;  and 

(12)  Take  any  other  action  not 
inconsistent  with  the  provisions  of  this 
subpart  for  the  maintenance  of  order  at 
the  hearing  and  for  the  expeditious,  fair, 
and  impartial  conduct  of  the  proceeding. 

(b)  All  direct  and  rebuttal  evidence  at 
an  evidentiary  hearing  shall  be 
submitted  in  written  form,  unless,  upon 
motion  and  good  cause  shown,  the 
Presiding  Officer,  in  his  or  her 
discretion,  determines  that  oral 
presentation  of  the  evidence  on  any 
particular  factual  issue  will  materially 
assist  in  the  efficient  resolution  of  the 
issue. 

(c)(l]  The  Presiding  Officer  shall 
admit  all  evidence  vvhich  is  not 
irrelevant,  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
little  probative  value.  Evidence  relating 
to  settlement  that  would  be  excluded  in 
the  Federal  courts  under  Rule  408  of  the 
Federal  Rules  of  Evidence,  shall  not  be 
admissible. 

(2)  Whenever  any  evidence  or 
testimony  is  excluded  by  the  Presiding 
Officer  as  inadmissible,  all  such 
evidence  shall  remain  a  part  of  the 
record  as  an  offer  of  proof.  The  party 
seeking  the  admission  of  oral  testimony 
may  make  an  offer  of  proof  by  means  of 
a  brief  statement  on  the  record 
describing  the  testimony  excluded. 

(3)  When  two  or  more  parties  have 
substantially  similar  interests  and 
positions,  the  Presiding  Officer  may 
limit  the  number  of  attorneys  or  other 
party  representatives  who  will  be 
permitted  to  cross-examine  and  to  make 
and  argue  motions  and  objections  on 
behalf  of  those  parties. 

(4)  Rulings  of  the  Presiding  Officer  on 
the  admissibility  of  evidence  or 
testimony,  the  propriety  of  cross- 
examination,  and  other  procedural 
matters  shall  appear  in  the  record  of  the 


hearing,  and  shall  control  further 
proceedings  unless  reversed  as  a  result 
of  an  interlocutory  appeal  taken  under 
9  72.107. 

(5)  All  objections  shall  be  made 
promptly  or  be  deemed  waived.  Parties 
shall  be  presumed  to  have  taken 
exception  to  an  adverse  ruling.  No 
objection  shall  be  deemed  waived  by 
further  participation  in  the  hearing. 

9  72.103    Motions  In  evidentiary  ttearlnos.    . 

(a)  Any  parly  may  file  a  motion  with 
the  Presiding  Officer  on  any  matter 
relating  to  the  evidentiary  hearing  in 
accordance  with  the  scheduling  order 
issued  under  9  72.101(a).  All  motions 
shall  be  in  writing  and  served  as 
provided  in  this  section  except  those 
made  on  the  record  during  an  oral 
hearing  before  the  Presiding  Officer. 

(b)  Any  party  to  an  evidentiary 
hearing  may  make  a  motion  for  a 
sununary  disposition  in  its  favor  on  any 
factual  issue  on  the  basis  that  there  is 
no  genuine  issue  of  material  fact.  When 
a  motion  for  summary  disposition  is 
made  and  supported,  any  party  opposing 
the  motion  may  not  rest  upon  mere 
allegations  or  denials,  but  must  show, 
by  affidavit  or  by  other  materials 
subject  to  consideration  by  the  Presiding 
Officer,  that  there  is  a  genuine  issue  of 
material  fact. 

(c)  Within  10  days  after  service  of  any 
written  motion,  any  party  may  file  a 
response  to  the  motion.  The  time  for 
response  may  be  shortened  to  no  less 
than  1  day  or  extended  by  up  to  20  days 
by  the  Presiding  Officer  for  good  cause 
shown. 

(d)  The  Presiding  Officer  may 
schedule  an  oral  argument  and  call  for 
the  submission  of  briefs  on  any  motion. 
Hie  Presiding  Officer  shall  rule  on  the 
motion  in  writing  not  more  than  30  days 
after  the  later  of  the  date  that  responses 
to  the  motion  may  be  filed  under 
paragraph  (c)  of  this  section  or  that  the 
oral  argument  or  submission  of  briefs  is 
completed. 

(e)  If  all  factual  issues  are  decided  by 
summary  disposition  prior  to  the 
hearing,  no  hearing  will  be  held  and  the 
Presiding  O^icer  shall  issue  a  proposed 
decision  under  9  72.106.  If  a  summary 
disposition  is  denied  or  if  partial 
summary  disposition  is  granted,  the 
hearing  shall  proceed  on  the  remaining 
issues. 

9  72.104    Record  of  appoal  proceeding. 

(a)  The  proposed  decision  issued  by 
the  Presiding  Officer,  transcripts  of  oral 
hearings  or  oral  arguments,  written 
direct  and  rebuttal  testimony,  and  any 
other  written  material  of  any  kind 
submitted  in  the  proceeding  shall  be 
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hearing,  and  shall  control  further 
proceedings  unless  reversed  as  a  result 
of  an  interlocutory  appeal  taken  under 
9  72.107. 

(5)  All  objections  shall  be  made 
promptly  or  be  deemed  waived.  Parties 
shall  be  presumed  to  have  taken 
exception  to  an  adverse  ruling.  No 
objection  shall  be  deemed  waived  by 
further  participation  in  the  hearing. 

972.103  MotkMiB  m  evidentiary  hearingt. 

(a)  Any  party  may  file  a  motion  with 
the  Presiding  Officer  on  any  matter 
relating  to  the  evidentiary  hearing  in 
accordance  with  the  scheduling  order 
issued  under  $  72.101(a).  All  motions 
shall  be  in  writing  and  served  as 
provided  in  this  section  except  those 
made  on  the  record  during  an  oral 
hearing  before  the  Presiding  Officer. 

(b)  Any  party  to  an  evidentiary 
hearing  may  make  a  motion  for  a 
summary  disposition  in  its  favor  on  any 
factual  issue  on  the  basis  that  there  is 
no  genuine  issue  of  material  fact.  When 
a  motion  for  summary  disposition  is 
made  and  supported,  any  party  opposing 
the  motion  may  not  rest  upon  mere 
allegations  or  denials,  but  must  show, 
by  affidavit  or  by  other  materials 
subject  to  consideration  by  the  Presiding 
Officer,  that  there  is  a  genuine  issue  of 
material  fact. 

(c)  Within  10  days  after  service  of  any 
written  motion,  any  party  may  file  a 
response  to  the  motion.  The  time  for 
response  may  be  shortened  to  no  less 
than  1  day  or  extended  by  up  to  20  days 
by  the  Presiding  Officer  for  good  cause 
shown. 

(d)  The  Presiding  Officer  may 
schedule  an  oral  argument  and  call  for 
the  submission  of  briefs  on  any  motion. 
The  Presiding  Officer  shall  rule  on  the 
motion  in  writing  not  more  than  30  days 
after  the  later  of  the  date  that  responses 
to  the  motion  may  be  filed  under 
paragraph  (c)  of  this  section  or  that  the 
oral  argument  or  submission  of  briefs  is 
completed. 

(e)  If  all  factual  issues  are  decided  by 
summary  disposition  prior  to  the 
hearing,  no  hearing  will  be  held  and  the 
Presiding  Officer  shall  issue  a  proposed 
decision  under  S  72.106.  If  a  summary 
disposition  is  denied  or  if  partial 
summary  disposition  is  granted,  the 
hearing  shall  proceed  on  the  remaining 
issues. 

972.104  Record  Of  appeal  proceeding. 

(a)  The  proposed  decision  issued  by 
the  Presiding  Officer,  transcripts  of  oral 
hearings  or  oral  arguments,  written 
direct  and  rebuttal  testimony,  and  any 
other  written  material  of  any  kind 
submitted  in  the  proceeding  shall  be 
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part  of  the  rerord  and  shall  be  available 
to  the  public,  in  the  office  of  the  Hearing 
Cicrk.  as  soon  as  it  is  received  in  that 
office. 

(b)  Hearings  and  oral  arguments  shall 
be  recorded  as  specified  by  the 
Presiding  Officer,  and  thereupon 
transcribed.  After  the  hearing  or  oral 
argument,  the  reporter  shall  certify  and 
file  with  (he  Hearing  Clerk: 

(1)  The  original  transcript,  and 

(2)  Any  exhibits  received  or  offered 
into  evidence  at  the  hearing. 

(c)  The  Hearing  Clerk  shall  promptly 
notify  each  of  the  parties  of  the  filing  of 
the  certified  transcript  of  the 
proceedings.  Any  party  who  desires  a 
copy  of  the  transcript  may  obtain  a  copy 
from  the  Hearing  Clerk  upon  payment  of 
costs. 

(d)  The  Presiding  OHicer  shall  allow 
witnesses,  parties,  and  their  counsel  an 
opportunity  to  submit  written  proposed 
corrections  of  the  transcript  necessary 
to  correct  errors  made  in  the 
transcribing.  N'o  more  than  7  days  shall 
be  allowed  for  submitting  such 
corrections  from  the  day  a  complete 
transcript  of  the  hearing  becomes 
available.  Such  corrections  shall  be 
incorporated  into  the  certified  transcript 
along  with  any  objections  made  to 
proposed  corrections  filed  within  7  days 
of  the  submission  of  the  corrections. 

§72.105    Proposed  findings  and 
conclusions  and  supporting  brief. 

Within  45  days  after  the  certified 
transcript  of  the  hearing  is  filed,  any 
party  may  file  with  the  Hearing  Clerk 
proposed  findings  and  conclusions  on 
the  issues  referred  to  the  Presiding 
Officer  and  a  brief  in  support  thereof. 
Briefs  shall  contain  appropriate 
references  to  the  record.  A  copy  of  these 
findings  and  conclusions  and  brief  shall 
be  served  upon  all  other  parties  of 
record  and  the  Presiding  Officer.  The 
Presiding  Officer,  for  good  cause  shown, 
may  extend  the  time  for  filing  and  may 
allow  reply  briefs. 

§  72.106    Proposed  decision. 

(a)  The  Presiding  Officer  shall  review 
and  evaluate  the  record,  including  the 
proposed  findings  and  conclusions  and 
any  briefs  filed  by  the  parties,  and  shall 
issue  and  file  a  proposed  decision  on  the 
factuai  and  legal  issues  referred' by  the 
Administrator  for  decision  under 
9  72.94(g).  accompanied  by  findings  of 
fact  and  proposed  conclusions  of  law.  as 
appropriate,  with  the  Hearing  Clerk 
within  60  days  after  the  hearing  is 
completed.  The  Hearing  Clerk  shall 
immediately  serve  copies  of  the 
proposed  decision  upon  all  parties  of 
record  and  upon  the  Administrator. 


fb)  The  proposed  decision  of  the 
Presiding  Officer  shall  automatically 
become  the  final  decision  30  days  after 
its  service  unless  within  that  time: 

(1)  A  party  files  objections  with  the 
Admioistrater  pursuant  to  S  72.108(b)..  or 

[2\  The  AdministTator  sua  sponte  files 
a  notice  that  be  or  she  will  review  the 
decision  pursuant  to  9  72.108(c). 

9  72.107    Interlocutory  appeal 

(a)  Interlocutory  appeals  from  orders 
or  rulings  of  the  Presiding  Officer  made 
during  the  course  of  a  proceeding  may 
be  taken  if  the  Presiding  Officer  certifies 
those  orders  or  rulings  to  the 
Administrator  for  interiocutory  appeal 
on  the  record.  Requests  to  the  Presiding 
Officer  for  certification  of  an 
interlocutory  appeal  must  be  filed  in 
writing  within  10  days  of  notice  of  the 
order  or  ruling  and  shall  state  briefly  the 
grounds  for  the  request. 

(b)  The  PresidiBg  Officer  shall  act  on 
requests  for  interlocutory  appeals  within 
15  days,  and  may  certify  an  order  or 
ruling  for  interlocutory  appeal  to  the 
Administrator  if: 

(1)  The  order  or  ruling  involves  an 
important  question  on  which  there  is 
substantial  ground  for  difference  of 
opinion,  and 

(2)  Either. 

(i)  An  immediate  appeal  of  the  order 
or  ruling  will  materially  advance  the 
ultimate  completion  of  the  proceeding, 
or 

(ii)  A  review  after  the  proceeding  is 
completed  whll  be  inadequate  or 
ineffective. 

(c)  If  the  Administrator  decides  that 
certification  was  improperiy  granted,  he 
or  she  shall  decline  to  hear  the  appeaL 
The  Administrator  shall  accept  or 
decline  all  interlocutory  appeals  within 
30  days  of  their  submission.  If  the 
Administrator  takes  no  action  within 
that  time,  the  appeal  shaH  be 
automatically  dismissed  without 
prejudice. 

(d)  When  the  Presiding  Officer 
declines  to  certify  an  order  or  ruling  to 
the  Administrator  for  an  interlocutory 
appeal,  the  order  or  ruhng  may  be 
reviewed  by  the  Administrator  only 
upon  an  appeal  of  the  proposed  decision 
following  completion  of  the  proceedings 
before  the  Presiding  Officer,  except 
when  the  Administrator  determines, 
upon  motion  of  a  party  and  in 
exceptional  circumstances,  that  to  delay 
review  would  not  be  in  the  public 
interest.  Such  motion  shall  be  made 
within  5  days  after  receipt  of 
notification  that  the  Presiding  Officer 
has  refused  to  certify  an  order  or  ruling 
for  interlocutory  appeal  to  the 
Administrator. 


(e)  Tbe  bihire  of  a  party  to  request  an 
interlocutory  appeal  shall  not  prevent  an 
appeal  of  aa  order  or  rulisg  as  part  of  an 
appeal  of  a  proposed  decision  under 
9  72.108. 

§72.109    Appeal  of  proposed  dedsione  to 

the  administrator. 

(a)  Within  30  days  after  the  issuance 
of  a  proposed  decision  by  a  Presiding 
Officer  under  this  subpart,  any  party  of 
record  may  appeal  any  matter  set  forth 
in  the  proposed  decision  or  any  other 
order  or  ruling  made  during  the 
proceeding  to  which  the  party  objected 
during  the  proceeding  before  the 
Presiding  Officer,  by  filing  an  objection 
with  the  Administrator.  In  its  objection, 
the  party  must  show  that  the  order, 
ruling,  or  proposed  decision  is  based  on: 

(1)  A  finding  of  fact  or  conchision  of 
law  that  is  clearly  erroneous:  or 

(2)  A  policy  determination  or  exercise 
of  discretion  that  is  arbitrary  and 
capricious. 

(b)  Within  30  days  after  issuance  of  a 
proposed  decision  of  a  Presiding  Officer, 
the  Administrator  may  issue,  sua  sponte. 
in  his  or  her  discretion  a  notice  of  intent 
to  review  such  proposed  decision.  The 
Administrator  shaH  serve  such  notice 
upon  all  parties  to  the  proceeding. 

(c)  Within  a  reasonable  time  following 
the  filing  of  an  appeal  pursuant  to 

9  72.92,  objections  under  paragraph  (a) 
of  this  section,  or  of  a  notice  of  intent  to 
review  under  paragraph  (b)  of  this 
section,  the  Administrator  shall  issue  an 
order  affirming,  reversing,  modif>'ing,  or 
remanding  the  permitting  decision  or 
proposed  decision,  as  appropriate.  Prior 
to  issuing  this  order,  the  Administrator 
may  provide  an  opportunity  for  parties 
to  file  additional  briefs. 

(d)  If  a  party  timely  files  objection  to  a 
proposed  decision  or  permitting  decision 
or  if  the  Administrator,  sua  sponte. 
orders  a  review,  then  final  Agency 
action  shall  occur  as  follows: 

(1)  If  the  Administrator  issues  a  final 
order  affirming,  reversing,  or  modifying 
the  permitting  decision  or  proposed 
decision,  the  permitting  decision  or 
proposed  decision,  supplemented  or 
changed  by  the  final  order,  shall  become 
the  final  Agency  action: 

(2)  If  the  Administrator  issues  a 
decision  remanding  the  proceeding,  then 
final  Agency  action  occurs  upon 
completion  of  the  remanded  proceeding, 
including  any  appeals  to  the 
Administrator  of  the  remanded 
proceeding. 

(e)  If  no  party  of  record  files  an  appeal 
within  30  days  after  the  Presiding 
Officer's  proposed  decision,  and  the 
Administrator  does  not  decide  to  review 
the  proposed  order  sua  sponte,  then  the 
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proposed  decision  shall  become  final 
Agency  action. 

Subpart  I— Acid  Rain  Pfiase  II 
Implementation 

S  72.200    Relationship  to  titi*  V  operating 
permit  program. 

(a)  Scope.  This  subpart  sets  forth 
additional  criteria  for  State  permit 
program  approval,  the  procedures  that 
State  permitting  authorities  with 
approved  programs  under  this  subpart 
and  40  CFR  part  70  shall  use  in  the 
absence  of  an  approved  State  program, 
and  the  procedures  the  Administrator 
shall  use  to  issue  Phase  II  Acid  Rain 
permits  to  affected  sources. 

(b)  Relationship  to  40  CFR  part  70 
Operating  Permit  Program.  Each 
permitting  authority  with  an  affected 
source  shall  take  permitting  action  in 
accordance  with  the  requirements  and 
procedures  of  this  part  and  40  CFR  part 
70  for  the  purpose  of  incorporating  Acid 
Rain  program  requirements  into  each 
affected  source's  title  V  operating 
permit.  This  subpart  imposes 
requirements  for.  and  limits  the 
discretion  of,  the  permitting  authority  in 
the  issuance  of  Phase  II  Acid  Rain 
permit  provisions.  To  the  extent  that  the 
regulations  of  this  part  are  inconsistent 
with  the  regulations  at  40  CFR  part  70, 
these  regulations  shall  take  precedence 
and  shall  govern  the  procedures  and 
requirements  for  issuance,  revision, 
reopening,  and  renewal  of  the  Acid  Rain 
portion  of  an  operating  permit  and  the 
procedures  for  appeals  challenging  the 
substantive  requirements  of  the  Acid 
Rain  portion  of  the  operating  permit. 

§72.201    Approval  of  state  programs- 
general. 

(a)  To  provide  for  Acid  Rain 
permitting  during  Phase  11,  each  State  in 
which  an  affected  unit  is  located  shall 
submit  in  accordance  with  this  section 
and  40  CFR  part  70,  an  approvable 
permit  program. 

(b)  The  Administrator  shall  act  on  the 
proposed  State  operating  permit 
program  submissions  in  accordance 
with  the  schedule  and  procedures  set 
forth  in  40  CFR  70.4(e).  The 
Administrator  shall  approve  State 
programs  that  conform  to  the  applicable 
requirements  of  this  subpart  and  40  CFR 
70.4(b). 

(c)(1)  Upon  approval  of  such  program, 
for  the  units  or  sources  subject  to  such 
approved  program,  the  Administrator 
shall  suspend  the  issuance  of  permits  as 
provided  in  title  V. 

(2)  The  Administrator  reserves  the 
right  to  delegate  the  administration  of 
the  remainder  of  the  Phase  I  program 


upon  delegation  of  the  operating  permit 
program. 

§  72.202    State  permit  program  approval 
criteria. 

(a)  Non-interference  with  Acid  Rain 
program.  The  permitting  program  shall 
not  include  or  implement  any  measure 
that  would  interfere  with  the  Acid  Rain 
program.  State  permit  program 
restrictions  on  and  interference  with 
allowance  trading  shall  be  grounds  for 
disapproval  of  its  title  V  operating 
permits  program.  Measures  and 
implementation  that  would  constitute 
such  interference,  and  are  thus 
prohibited,  include  but  are  not  limited 
to: 

(1)  Prohibitions  on  the  acquisition  or 
transfer  of  allowances  by  an  affected 
unit  located  in  the  State  or  area  under 
the  jurisdiction  of  the  permitting 
authority  inconsistent  with  title  IV; 

(2)  Restrictions  on  an  affected  unit's 
ability  to  sell  or  otherwise  alienate  its 
allowances  inconsistent  with  title  IV; 

(3)  Requirements  that  an  affected  unit 
maintain  a  reserve  of  allowances  in 
excess  of  the  level  determined  to  be 
prudent  by  the  State  regulatory 
authority  or  other  entity  having  utility 
rate  regulatory  authority  over  the 
affected  unit; 

(4)  Failing  to  notify  the  Administrator 
of  any  State-level  appeals  to,  or 
decisions  covering.  Acid  Rain  permit 
provisions  that  might  affect  Acid  Rain 
program  requirements; 

(5)  The  issuance  of  an  order  by  the 
permitting  authority  inconsistent  with 
title  IV  interpreting  Acid  Rain  program 
requirements  as  not  applying  to  a  source 
in  whole  or  in  part,  or  otherwise 
modifying  the  requirements; 

(6)  Withholding  of  approval  of  any 
compliance  option  that  meets  the 
requirements  of  title  IV;  or 

(7)  Any  other  measure  that  the 
Administrator  determines  would  hinder 
the  operation  of  the  Acid  Rain  program. 

(b)  Excess  emissions  offset  plan.  The 
permitting  authority  shall  not  interfere 
with  the  Administrator's  decision 
regarding  an  excess  emissions  offset 
plan.  Such  interference  shall  constitute 
grounds  for  the  Administrator  to 
withhold  or  withdraw  approval  of  the 
permit  program. 

(c)  Acid  Rain  permit  program  forms. 
In  developing  the  Acid  Rain  portion  of 
the  operating  permit,  the  permitting 
authority  shall  use  the  Acid  Rain 
program  forms  specified  in  appendix  C 
of  this  part  and,  if  the  permitting 
authority  is  participating  in  the  Acid 
Rain  Permit  program  Electronic 
Application  and  Reporting  System,  issue 
permits  in  accordance  with  such  system. 
These  forms  include  Acid  Rain  permit 


application  forms,  proposed  compliance 
plan  forms.  Acid  Rain  permit  forms,  and 
Acid  Rain  compliance  certiRcation 
reporting  forms. 

(d)  Acid  Rain  permit.  (1)  Content,  (i) 
The  permitting  authority  shall  issue,  as  a 
stand  alone  subpart  of  each  source's 
operating  permit  pursuant  to  40  CFR 
part  70,  a  proposed  Acid  Rain  permit 
subpart  that  incorporates  all  the  permit 
requirements  of  subpart  E  of  this  part, 
including  all  monitoring  requirements 
the  standard  Acid  Rain  permit 
provisions  of  subpart  E. 

(ii)  Such  proposed  Acid  Rain  permit 
subpart  shall  assure  that  the  source  is 
required  to  meet  all  of  its  obligations 
under  title  IV  of  the  Act  and  40  CFR 
parts  72-78. 

(2)  Each  proposed  Acid  Rain  permit 
subpart,  including  the  approved 
compliance  plan,  shall  contain  all 
applicable  Acid  Rain  requirements  and 
prohibitions,  shall  be  a  complete  and 
segregable  portion  of  the  operating 
permit,  and  shall  not  depend  for  its 
interpretation  on  information  contained 
in  the  permit  application  or  in  any  other 
related  documents,  other  than  public 
documents. 

(e)  Acid  Rain  permit  issuance.  State 
issuance  of  Acid  Rain  permits  follow  the 
procedures  established  by  the  permitting 
authority  pursuant  to  40  CFR  part  70, 
and  this  part,  which  shall  include  the 
following  Acid  Rain  specific 
requirements: 

(1)  Permit  application  requirements,  (i) 
Requirement  to  comply.  The  permitting 
authority  shall  require  thai  the 
designated  representative  certified 
pursuant  to  subpart  B  for  each  affected 
source  within  its  jurisdiction  comply 
with  all  applicable  permit  application 
requirements  of  subparts  C  and  D. 
Designated  representatives  shall  be 
required  to  comply  with  the  Acid  Rain 
permit  application  deadlines  specified  in 
this  section  for  original  permits  and  the 
deadlines  specified  in  40  CFR  part  70  for 
permit  renewals. 

(ii)  Revised  application.  The 
designated  representative  may  submit  a 
revised  Acid  Rain  permit  application 
and  proposed  compliance  plan  at  any 
time. 

(iii)  Effect  of  an  Acid  Rain  permit 
application.  Acid  Rain  permit 
applications  and  proposed  compliance 
plans,  including  amendments  and 
revisions  thereto,  submitted  by  the 
designated  representative  for  an 
affected  source  in  accordance  with  this 
part  and  title  IV.  shall  be  binding  on  the 
designated  representative  and  the 
owners  and  operators  of  the  affected 
source,  and  shall  be  enforceable  as  a 
permit,  once  it  is  deemed  complete  until 
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application  forms,  proposed  compliance 
plan  forms.  Acid  Rain  permit  forms,  and 
Acid  Rain  compliance  certification 
reporting  forms. 

(d)  Acid  Rain  permit.  (1)  Content,  [i] 
The  permitting  authority  shall  issue,  as  a 
stand  alone  subpart  of  each  source's 
operating  permit  pursuant  to  40  CFR 
part  70.  a  proposed  Acid  Rain  permit 
subpart  that  incorporates  all  the  permit 
requirements  of  subpart  E  of  this  part, 
including  all  monitoring  requirements 
the  standard  Acid  Rain  permit 
provisions  of  subpart  E. 

(ii)  Such  proposed  Acid  Rain  permit 
subpart  shall  assure  that  the  source  is 
required  to  meet  all  of  its  obligations 
under  title  IV  of  the  Act  and  40  CFR 
parts  72-78. 

(2)  Each  proposed  Acid  Rain  permit 
subpart,  including  the  approved 
compliance  plan,  shall  contain  all 
applicable  Acid  Rain  requirements  and 
prohibitions,  shall  be  a  complete  and 
segregable  portion  of  the  operating 
permit,  and  shall  not  depend  for  its 
interpretation  on  information  contained 
in  the  permit  application  or  in  any  other 
related  documents,  other  than  public 
documents. 

(e)  Acid  Rain  permit  issuance.  State 
issuance  of  Acid  Rain  permits  follow  the 
procedures  established  by  the  permitting 
authority  pursuant  to  40  CFR  part  70, 
and  this  part,  which  shall  include  the 
following  Acid  Rain  specific 
requirements: 

(1)  Permit  application  requirements,  (i) 
Requirement  to  comply.  The  permitting 
authority  shall  require  that  the 
designated  representative  certified 
pursuant  to  subpart  B  for  each  affected 
source  within  its  jurisdiction  comply 
with  all  applicable  permit  application 
requirements  of  subparts  C  and  D. 
Designated  representatives  shall  be 
required  to  comply  with  the  Acid  Rain 
permit  application  deadlines  specified  in 
this  section  for  original  permits  and  the 
deadlines  specified  in  40  CFR  part  70  for 
permit  renewals. 

(ii)  Revised  application.  The 
designated  representative  may  submit  a 
revised  Acid  Rain  permit  application 
and  proposed  compliance  plan  at  any 
time. 

(iii)  Effect  of  an  Acid  Rain  permit 
application.  Acid  Rain  permit 
applications  and  proposed  compliance 
plans,  including  amendments  and 
revisions  thereto,  submitted  by  the 
designated  representative  for  an 
affected  source  in  accordance  with  this 
part  and  title  IV.  shall  be  binding  on  the 
designated  representative  and  the 
owners  and  operators  of  the  affected 
source,  and  shall  be  enforceable  as  a 
permit,  once  it  is  deemed  complete  until 
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issuance  of  a  permitting  decision.  The 
terms  of  the  Acid  Rain  permit  and 
approved  compliance  plan  issued  to  the 
source  shall  thereafter  supersede  the 
Acid  Rain  permit  application  and 
proposed  compliance  plan. 

(iv)  Submission  to  the  Administrator. 
The  permitting  authority  shall  submit  a 
written  notice  of  application 
completeness  to  the  Administrator 
within  10  working  days  following  a 
determination  by  the  permitting 
authority  that  the  application  is 
complete. 

(2)  Draft  Proposed  Permit,  (i)  The 
permitting  authority  shall  prepare  a 
draft  Acid  Rain  permit  in  accordance 
with  this  part  that  incorporates  all  the 
requirements  of  this  subpart  and  subpart 
E. 

(ii)  The  permitting  authority  shall 
prepare  a  statement  of  basis  for  the 
draft  Acid  Rain  permit,  consistent  with 
the  applicable  requirements  of  §  72.75. 

(3)  Notice  to  Administrator.  The 
permitting  authority  shall  submit  the 
draft  Acid  Rain  permit  to  the 
Administrator,  consistent  with  the 
requirements  of  40  CFR  70.8(a).  This 
submission  requirement  shall  not  be 
waived,  and  shall  include  the  draft  Acid 
Rain  permit,  as  well  as  other  relevant 
portions  of  the  operating  permit  that 
may  affect  the  Acid  Rain  permit 
conditions. 

(4)  Public  notice  and  comment  period. 
Public  notice  must  be  given  in  a  journal 
of  general  and  national  circulation  and 
to  those  required  to  receive  notice 
pursuant  to  40  CFR  70.8(b). 

(5)  Proposed  permit.  Following  the 
public  notice  and  comment  period  on  a 
draft  Acid  Rain  permit,  the  permitting 
authority  shall  incorporate  all  changes 
necessary  and  develop  a  proposed  Acid 
Rain  permit  that  conforms  to  the 
applicable  requirements  of  this  subpart 
and  subpart  E  of  this  part. 

(6)  Submittal  to  Administrator,  (i)  The 
permitting  authority  shall  submit  the 
proposed  Acid  Rain  permit  to  the 
Administrator  in  accordance  with  40 
CFR  part  70. 

(ii)  The  Administrator  shall  review  the 
proposed  Acid  Rain  permit  consistent 
w  ith  the  requirements  of  40  CFR  70.8(c). 

(7)  Acid  Rain  permit  issuance. 
Following  the  Administrator's  review  of 
a  proposed  permit,  the  permitting 
authority  or.  under  the  terms  of  40  CFR 
70.8(c).  the  Administrator,  shall 
incorporate  any  required  changes  and 
shall  issue  or  deny  the  Acid  Rain 
portion  of  the  permit. 

(8)  Effective  date  of  Acid  Rain 
permits.  Each  source's  Acid  Rain  permit 
issued  by  a  permitting  authority  under 
this  section  shall  be  effective  for  a 
period  of  5  years. 


(9)  Designated  representative 
requirements.  In  no  case  shall  a  draft, 
proposed,  or  final  Acid  Rain  permit  be 
issued  unless  a  representative  has  been 
designated  pursuant  to  a  complete 
certificate  of  representation,  submitted 
in  accordance  with  subpart  B  of  this 
part. 

(10)  Notwithstanding  any  State  law 
providing  that  a  permit  must  be  issued 
by  default  after  a  specified  time,  no 
Acid  Rain  permit  shall  be  issued  until 
the  Administrator  and  neighboring 
States  have  had  an  opportunity  to 
review  a  proposed  Acid  Rain  permit  as 
provided  in  this  section  and  in  40  CFR 
70.8(e). 

(11)  The  deadlines  and  requirements 
far  a  permitting  authority  to  take  action 
on  an  Acid  Rain  permit  application 
during  the  transition  between  Phase  I 
and  Phase  II  of  the  Acid  Rain  program, 
are  governed  by  this  part  and  title  IV  of 
the  Act.  At  all  other  times,  the 
permitting  authority  shall  issue  a  permit 
within  6  months  of  receiving  a  complete 
application  in  accordance  with  40  CFR 
70.7(a)(2). 

(f)  Permit  revisions.  In  acting  on  any 
Acid  Rain  permit  revision,  the 
permitting  authority  shall  follow  the 
permit  revisions  procedures  set  forth  at 
subpart  ]  of  this  part. 

(g)  Permit  renewal.  (1)  The  renewal  of 
an  Acid  Rain  permit  for  an  affected 
source  shall  be  subject  to  all  the 
requirements  of  this  subpart  pertaining 
to  the  issuance  of  permits. 

(2)  The  Acid  Rain  permit  renewal 
application  and  proposed  compliance 
plan  submitted  in  accordance  with  this 
part  and  Title  IV  of  the  Act  shall  be 
binding  on  the  designated  representative 
for  the  source  and  shall  be  enforceable 
as  a  permit  in  the  event  that  an  Acid 
Rain  permit  expires  prior  to  renewal, 
upon  a  determination  of  completeness 
by  the  permitting  authority. 

(h)  New  owners.  Acid  Rain  permits 
shall  be  binding  on  any  new  owner  or 
operator  of  a  source  by  operation  of  law 
consistent  with  the  requirements  of 
subpart  B  of  this  part. 

(i)  Acid  Rain  appeal  procedures.  (l)(i) 
Appeals  of  Acid  Rain  permitting 
provisions  in  permits  issued  by  the  State 
that  are  not  decisions  of  the 
Administrator  as  set  forth  in  §  72.90(c). 
shall  be  conducted  according  to 
procedures  established  by  the  State 
pursuant  to  40  CFR  70.4(b)(3)(x): 
Provided  that  no  appeal  of  the  Acid 
Rain  portion  of  a  permit  shall  be 
allowed  more  than  60  days  following 
permit  issuance  or  such  shorter  period 
as  provided  by  the  applicable  State 
appeals  procedures.  Any  change  in  the 
permit  as  a  result  of  a  State-level  appeal 
shall  be  subject  to  the  review 


\ 


procedures  established  under  40  CFR 
70.8. 

(ii)  Notwithstanding  paragraph  li)(l)(i) 
of  this  section,  where  the  issue  being 
appealed  concerns  a  decision  of  the 
Administrator  that  has  been 
incorporated  into  the  State-issued 
permit,  such  appeal  shall  be  brought 
under  subparl-H  of  this  part  only. 

(2)  The  permitting  authority  shall 
provide  actual  notice  to  the 
Administrator  of  any  State 
administrative  or  judicial  appeal 
concerning  an  Acid  Rain  provision  of 
any  permit  within  30  days  of  filing  of  the 
appeal. 

(?<)  The  State  administrative  and 
judicial  permit  appeals  procedures  shall 
ensure  that  the  Administrator  may 
intervene  as  a  matter  of  right  in  any 
permit  appeal  involving  an  Acid  Rain 
permit  provision. 

(4)  The  permitting  authority  shall 
provide  actual  notice  to  the 
Administrator  of  any  determination  or 
order  in  a  State-level  administrative  or 
judicial  proceeding  that  interprets, 
modifies,  voids,  or  otherwise  relates  to 
any  portion  of  an  Acid  Rain  permit. 
Following  any  such  determination  or 
order,  the  Administrator  shall  have  an 
opportunity  to  review  and  veto  the 
permit  or  revoke  the  permit  for  cause 
pursuant  to  40  CFR  70.8. 

(5)  No  appeal  concerning  an  Acid 
Rain  requirement  shall  result  in  a  stay  of 
any  provision  of  the  Acid  Rain  permit 
except  as  provided  in  §  72.95. 

(j)  Cooperation  with  State  utility  rate 
regulator.  In  considering  any  permit 
application  and  compliance  plan  under 
this  part,  the  permitting  authority  shall 
ensure  coordination  with  the  applicable 
electric  utility  rate  regUiator.  in  the  case 
of  regulated  utilities,  and  with 
unregulated  public  utilities. 

(k)  State  permit  program  evaluation. 
The  permitting  authority  shall 
periodically  evaluate  the  extent  to 
which  its  Acid  Rain  permitting  program 
meets  the  Acid  Rain  requirements  and 
supports  a  cost-effective  implementation 
of  the  program.  The  permit  fee  rales  set 
by  the  permitting  authority  must  be 
adequate  to  cover  such  evaluation. 

§  72.203    Sutmiission  by  effected  eources 
of  permK  applications  and  compliance 
plans  for  phase  Ii. 

(a)  Complete  Phase  II  permit 
applications  and  proposed  compliance 
plans  that  are  timely  received  under  this 
subpart  shall  be  binding  on  the 
designated  representative  of  the 
affected  unit,  and  shall  be  enforceable 
as  a  permit  for  purposes  of  40  CFR  parts 
70-78  and  titles  IV  and  V  of  the  Act  until 
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the  permitting  authority  issues  a  permit 
for  the  affected  source. 

(b)  Sulfur  Dioxide  Applications  and 
Compliance  Plans.  The  designated 
representative  of  any  existing  Phase  II 
affected  unit  shall  submit  a  complete 
sulfur  dioxide  permit  apphcation  and 
proposed  compliance  plan  for  that  unit 
to  the  permitting  authority,  ^nd  to  the 
Administrator  not  later  than  January  1. 
1996. 

(c)  New  units.  For  any  new  affected 
unit  as  specified  in  S  72.7  a  complete 
Acid  Rain  permit  application  shall  be 
submitted  not  later  than  24  months 
before  the  later  oh 

(1)  lanuary  1.  2000;  or 

(2)  The  date  on  which  the  unit 
commences  commercial  operation. 

(d)  Nitrogen  Oxides  Applications  and 
Compliance  Plans.  The  designated 
representative  of  any  Phase  II  affected 
unit  subject  to  an  emissions  limitation 
requirement  for  nitrogen  oxides  under 
section  407  of  the  Act  and  40  CFR  part 
76.  shall  submit  a  complete  permit 
application  and  proposed  compliance 
plan  for  such  unit  to  the  permitting 
authority  and  to  the  Administrator,  not 
later  than  Januarj'  1. 1998  or  for  new 
units,  not  later  than  24  months  before 
the  date  on  which  the  unit  commences 
operation.  The  permitting  authority  shall 
issue  a  permit  to  the  affected  source  that 
satisfies  the  requirements  of  Title  V  and 
this  title,  including  any  appropriate 
monitoring  and  reporting  requirements. 

§  72.204    Stat«  issuance  of  phase  II 
permits. 

(a)  State  permit  issuance.  (1)  States 
with  operating  permit  programs 
pursuant  to  40  CFR  part  70  and  this  part 
that  have  been  approved  by  the 
Administrator  on  or  before  July  1. 1996. 
shall  be  responsible  for  issuing  Phase  II 
permits  to  all  Phase  II  affected  units  in 
that  State. 

(2)  States  that  have  obtained  interim 
operating  permit  program  approval  (as 
defined  in  40  CFR  70.4(d))  on  or  before 
July  1. 1996.  shall  issue  permits  in 
accordance  with  the  requirements  of 
this  part,  and  40  CFR  part  70  and  40  CFR 
parts  73-78  to  all  Phase  II  affected  units 
in  that  State. 

(3)  States  that  have  obtained  partial 
operating  permit  program  approval  (as 
defined  in  40  CFR  70.4(c))  on  or  before 
July  1. 1996.  shall  issue  permits  in 
accordance  with  the  requirements  of 
this  part  and  40  CFR  part  70  and  40  CFR 
parts  73-78  to  all  Phase  II  affected  units 
that  are  required  to  obtain  a  permit  as  a 
result  of  the  partial  approval. 

(4)  Permit  Issuance.  The  permitting 
authority  shall  follow  all  applicable 
permit  issuance  procedures  specified  in 
40  CFR  part  70  and  of  this  subpart. 


(5)  Permit  Content,  (i)  The  Acid  Rain 
portion  of  the  permit  issued  to  the 
source  under  40  CFR  part  70  shall 
contain  all  the  applicable  requirements 
specified  in  subpart  E,  including  the 
standard  Acid  Rain  permit  provisions 
specified  in  i  72.54. 

(ii)  Each  permit  shall  specify  the  basic 
and  bonus  allowance  allocations  for 
each  affected  unit  at  the  source  as 
specified  in  40  CFR  part  73. 

(b)  Permit  issuance  deadline.  (l)(i) 
States  with  approved  operating  permits 
programs  shall  issue  operating  permits 
that  include  sulfur  dioxide  requirements, 
on  or  before  December  31. 1997.  that 
satisfy  the  requirements  of  this  part,  40 
CFR  part  70  and  73-78.  to  Phase  II 
affected  sources,  provided  that  the 
designated  representative  for  the 
affected  source  submitted  a  timely  and 
complete  permit  application  pursuant  to 
subpart  C.  Failure  of  the  State  to  issue 
such  permit  by  the  deadline  stated  shall 
be  subject  to  administrative  review.  No 
Acid  Rain  permit  shall  be  issued  by 
default,  notwithstanding  State  law  to  the 
contrary. 

(ii)  The  Acid  Rain  portion  of  permits, 
issued  pursuant  to  this  section,  including 
permit  renewals,  shall  have  terms  of  5 
years  and  shall  become  effective  no 
later  than  January  1,  2000.  Prior  to  the 
effective  date  of  the  Acid  Rain  portion 
of  the  operating  permit,  the  affected 
source  shall  be  bound  by  the  terms  of 
the  complete  approved  permit 
application,  and  by  the  proposed 
approved  compliance  plan  except  as 
modified  by  the  permitting  authority 
when  issuing  the  permit. 

(2)  Nitrogen  Oxides,  (i)  Not  later  than 
January  1. 1998,  the  designated 
representative  of  an  affected  source 
shall  submit  a  complete  and  timely  Acid 
Rain  nitrogen  oxides  permit  application 
and  proposed  compliance  plan,  in 
accordance  with  subpart  C.  (The  first 
Phase  II  Acid  Rain  permit  applications 
due  January  1996  are  not  required  to 
address  nitrogen  oxides  limitations.) 
(ii)  Not  later  than  July  1. 1999.  the 
permitting  authority  shall  reopen  the 
Acid  Rain  portion  of  the  operating 
permit  issued  in  accordance  with 
paragraph  (b)(1)  of  this  section  to  add 
the  Acid  Rain  nitrogen  oxides 
requirements  pursuant  to  this  part  and 
40  CFR  parts  73-7a 

(iii)  The  reopening  of  a  permit  for  the 
purpose  of  adding  the  Acid  Rain 
nitrogen  oxides  requirements  shall  not 
affect  the  term  of  the  permit,  which  shall 
continue  to  be  effective  for  5  years. 

§  72.205    Federal  Issuance  of  phase  II 
permits. 

(a)  The  Administrator  shall  issue 
Phase  II  permits  pursuant  to  40  CFR 


parts  71-78  to  any  affected  units  located 
in  a  State  that  does  not  have  an 
operating  permit  program  approved  by 
the  Administrator  pursuant  to  titles  IV 
and  V  of  the  Act.  to  40  CFR  part  70.  and 
to  subpart  I  of  this  part  on  or  before  July 
1. 1996.  including  interim  or  partial 
approvals.  (This  requirement  shall  in  no 
way  be  construed  as  prohibiting  the 
Administrator  from  approving  40  CFR 
part  70  State  operating  permit  programs 
after  July  1.1996.)  The  Administrator  . 
shall  cease  issuing  Phase  II  permits  in 
any  State  upon  approval  of  the  State 
program  in  accordance  with  this  part 
and  40  CFR  part  70.  Upon  approval  of 
such  program  the  State  shall  be 
responsible  for  Acid  Rain  permitting  in 
accordance  with  §  72.204. 

(b)  Permit  Issuance  Deadline.  (l)(i)  On 
or  before  January  1. 1998.  the 
Administrator  shall  issue  a  Phase  II 
permit  governing  sulfur  dioxide 
requirements  pursuant  to  this  part.  40 
CFR  part  71.  and  40  CFR  parts  73-78,  to 
each  affected  source  located  in  a  State 
which,  on  July  1. 1996.  did  not  have  an 
approved  program  under  40  CFR  part  70; 
Provided  that  the  designated 
representative  for  the  affected  source 
submitted  a  timely  and  complete  Acid 
Rain  permit  application  to  the 
Administrator  pursuant  to  subpart  C.  A 
failure  by  the  Administrator  to  issue  a 
Phase  II  permit  in  accordance  with  this 
paragraph  shall  be  grounds  for  the  filing 
of  an  appeal  as  provided  in  subpart  H. 

(ii)  Notwithstanding  paragraph 
(b)(l)(i)  of  this  section  the  Administrator 
may  delegate  to  any  State  that  obtains 
operating  permit  prog«&m  approval  after 
July  1, 1996,  the  responsibility  for  permit 
review  and  implementation. 

(iii)  Each  Phase  II  permit  issued  by  the 
Administrator  pursuant  to  this  section 
shall  have  a  term  of  5  years.  Prior  to  the 
effective  date  of  the  Acid  Rain  portion 
of  the  permit,  the  affected  source  shall 
be  bound  by  the  terms  of  the  complete 
permit  application  and  approved 
compliance  plan  as  modified  or 
conditioned  by  the  Administrator  when 
issuing  the  permit. 

(2)  Nitrogen  Oxides,  (i)  Phase  II  Acid 
Rain  permits  issued  by  the 
Administrator  pursuant  to  paragraph 
(b)(1)  of  this  section  may,  but  are  not 
required  to.  include  Acid  Rain  nitrogen 
oxides  requirements. 

(ii)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  not  later  than  6 
months  following  submission  by  the 
designated  representative  of  an  affected 
unit  of  a  complete  and  timely  Acid  Rain 
nitrogen  oxides  permit  application  and 
proposed  compliance  plan  in 
accordance  with  subpart  C,  the 
Administrator  shall  reopen  the  Acid 
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parts  71-78  to  any  affected  units  located 
in  a  State  that  does  not  have  an 
operating  permit  program  approved  by 
the  Administrator  pursuant  to  titles  IV 
and  V  of  the  Act.  to  40  CFR  part  70,  and 
to  subpart  1  of  this  part  on  or  before  July 
1. 1996,  including  interim  or  partial 
approvals.  (This  requirement  shall  in  no 
way  be  construed  as  prohibiting  the 
Administrator  from  approving  40  CFR 
part  70  State  operating  permit  programs 
after  July  1. 1996.)  The  Administrator  . 
shall  cease  issuing  Phase  II  permits  in 
any  State  upon  approval  of  the  State 
program  in  accordance  with  this  part 
and  40  CFR  part  70.  Upon  approval  of 
such  program  the  State  shall  be 
responsible  for  Acid  Rain  permitting  in 
accordance  with  §  72.204. 

(b)  Permit  Issuance  Deadline.  (l)(i)  On 
or  before  January  1. 1998,  the 
Administrator  shall  issue  a  Phase  II 
permit  governing  sulfur  dioxide 
requirements  pursuant  to  this  part,  40 
CFR  part  71.  and  40  CFR  parts  73-78.  to 
each  affected  source  located  in  a  State 
which,  on  July  1, 1996.  did  not  have  an 
approved  program  under  40  CFR  part  70; 
Provided  that  the  designated 
representative  for  the  affected  source 
submitted  a  timely  and  complete  Acid 
Rain  permit  application  to  the 
Administrator  pursuant  to  subpart  C.  A 
failure  by  the  Administrator  to  issue  a 
Phase  II  permit  in  accordance  with  this 
paragraph  shall  be  grounds  for  the  filing 
of  an  appeal  as  provided  in  subpart  H. 

(ii)  Notwithstanding  paragraph 
{b)(l)(i)  of  this  section  the  Administrator 
may  delegate  to  any  State  that  obtains 
operating  permit  progl^m  approval  after 
July  1. 1996.  the  responsibility  for  permit 
review  and  implementation. 

(iii)  Each  Phase  II  permit  issued  by  the 
Administrator  pursuant  to  this  section 
shall  have  a  term  of  5  years.  Prior  to  the 
effective  date  of  the  Acid  Rain  portion 
of  the  permit,  the  affected  source  shall 
be  bound  by  the  terms  of  the  complete 
permit  application  and  approved 
compliance  plan  as  modified  or 
conditioned  by  the  Administrator  when 
issuing  the  permit. 

(2)  Nitrogen  Oxides,  (i)  Phase  II  Acid 
Rain  permits  issued  by  the 
Administrator  pursuant  to  paragraph 
(b)(1)  of  this  section  may.  but  are  not 
required  to.  include  Acid  Rain  nitrogen 
oxides  requirements. 

(ii)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  not  later  than  6 
months  following  submission  by  the 
designated  representative  of  an  affected 
unit  of  a  complete  and  timely  Acid  Rain 
nitrogen  oxides  permit  application  and 
proposed  compliance  plan  in 
accordance  with  subpart  C,  the 
Administrator  shall  reopen  the  Acid 
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Rain  portion  of  the  permit  issued 
pursuant  to  paragraph  (b)(l)(i)  of  this 
section  to  add  the  Acid  Rain  nitrogen 
oxides  requirements  pursuant  to  this 
part.  40  CFR  part  71,  and  40  CFR  parts 
75-78. 

(iii)  The  reopening  of  a  permit  for  the 
purposes  of  adding  the  Acid  Rain 
nitrogen  oxides  requirements  shall  not 
alter  or  affect  the  term  of  the  permit, 
which  shall  continue  to  be  effective  for  a 
term  of  5  years. 

(c)  Permit  issuance.  In  taking  permit 
action  under  this  section,  the 
Administrator  shall  issue  Phase  II 
permits  in  accordance  with  subpart  G  of 
this  part  and  40  CFR  part  71. 

(d)  Permit  content.  (1)  Permits  issued 
under  this  section  shall  contain  all 
applicable  requirements  specified  in 
subpart  E.  including  the  standard  Acid 
Rain  permit  provisions  specified  in 

§  72.54. 

(2)  Permits  issued  under  this  section 
shall  specify  the  basic  allowance 
allocation  for  the  unit  specified  in  40 
CFR  part  73. 

Subpart  J— Permit  Revisions 

§72.300    General. 

(a)  This  subpart  shall  govern  revisions 
to  any  Federally  issued  Acid  Rain 
permit,  and  to  the  Acid  Rain  portion  of 
any  operating  permit  issued  by  a  State 
with  an  approved  permit  program 
pursuant  to  40  CFR  part  70. 

(b)  The  provisions  of  this  subpart, 
including  the  procedures  applicable  to 
automatic  amendments,  administrative 
amendments,  fast-track  modifications, 
and  permit  modifications,  shall 
supersede  the  operating  permit  revision 
procedures  specified  in  40  CFR  part  70 
with  regard  to  revision  of  any  Acid  Rain 
program  permit  provision. 

(c)  No  permit  revision  shall  excuse 
any  violation  of  an  Acid  Rain  program 
requirement  that  occurred  prior  to  the 
effective  date  of  the  revision. 

(d)  The  terms  of  the  Acid  Rain  permit 
shall  apply  while  the  permit  revision  is 
pending. 

(e)  Notice  of  any  determination  by  a 
State  interpreting,  modifying,  or  voiding 
any  Acid  Rain  permit  provision  shall,  by 
operation  of  law,  constitute  a  permit 
modification  and  shall  be  subject  to 
review  by  the  Administrator  pursuant  to 
40  CFR  70.8. 

(f)  The  standard  provisions  of  §  72.54, 
including  the  requirement  for  a  unit  to 
hold  allowances  in  its  Allowance 
Tracking  System  compliance  subaccount 
as  of  the  allowance  transfer  deadline 
not  less  than  the  unit's  sulfur  dioxide 
emissions  for  the  calendar  year,  are  not 
revisable. 


§  72.301    PennH  modifications. 

(a)  Acid  Rain  permit  revisions  that 
shall  follow  the  permit  modification 
procedures  include  but  are  not  limited 
to: 

(1)  RelaxaUon  of  a  monitoring 
requirement; 

(2)  Relaxafion  of  an  excess  emission 
offset  requirement  after  approval  of  the 
excess  emission  offset  plan  by  the 
Administrator; 

(3)  Incorporation  of  a  new  method  of 
compliance  that  the  source  did  not 
submit  for  approval  and  comment  during 
the  permit  issuance  or  renewal  process; 
unless  such  revision  is  made  using  the 
fast-track  modification  process;  except 
that  incorporation  of  a  new  reduced 
utilization  plan  that  the  source  did  not 
submit  for  approval  and  comment  during 
the  public  comment  period  shall  not  be 
considered  a  modification  unless  the 
plan  designates  a  compensating  unit; 

(4)  Incorporation  of  a  final  nitrogen 
oxides  alternative  emissions  limitation 
following  a  demonstration  period; 

(5)  A  change  in  an  existing 
compliance  option  that  results  in  a 
previously  unaffected  unit  becoming 
affected  under  the  Acid  Rain  program; 

(6)  Changes  to  a  Phase  I  extension 
plan,  repowering  plan,  nitrogen  oxides 
averaging  plan,  nitrogen  oxides 
alternative  emissions  plan,  or  nitrogen 
oxides  compliance  deadline  extension 
plan;  and 

(7)  A  determinafion  by  a  State 
interpreting,  modifying  or  voiding  any 
Acid  Rain  permit  provision. 

(b)  Modifications  of  Acid  Rain  permits 
shall  follow  the  procedures  set  forth  at 
40  CFR  70.7(d). 

§  72.302    Fast-track  modifications. 

Option  1 

(a)(1)  Upon  the  consent  of  the 
permittee,  the  permitting  authority  may 
modify  a  permit  using  the  procedures  of 
this  section  to  incorporate  a  new 
optional  method  of  compliance  (except 
that  incorporation  of  a  new  reduced 
utilization  plan  that  does  not  name  a 
compensating  unit  may  be  done  using 
the  administrative  permit  amendment 
procedure  pursuant  to  §  72.303  in  lieu  of 
this  procedure)  without  following  the 
permit  modification  procedures  set  forth 
in  §  72.301.  This  procedure  may  also  be 
used  for  a  change  in  an  existing 
compliance  option  that  results  in  a 
previously  unaffected  unit  becoming 
affected  under  the  Acid  Rain  program, 
or  for  changes  to  a  Phase  I  extension 
plan,  repowering  plan,  nitrogen  oxides 
averaging  plan,  nitrogen  oxides 
alternative  emissions  plan,  or  nitrogen 
oxides  compliance  deadline  extension 
plan. 


(2)  In  lieu  of  this  procedure,  the  permit 
modification  procedure  may  be  used  to 
effect  these  changes.  The  administrative 
amendment  procedure  pursuant  to 
§  72.303  and  the  minor  permit 
amendment  procedure  pursuant  to  40 
CFR  part  70  shall  not  be  used  for  the 
permit  revisions  listed  in  paragraph 
(a)(1)  of  this  section. 

(b)  Procedure.  The  following 
procedures  shall  apply  to  all  fast-track 
modifications. 

(1)  The  designated  representative 
shall  submit  to  the  permitting  authority 
a  complete  compliance  plan  form  for  the 
new  optional  method  of  compliance  that 
the  designated  representative  proposes 
to  use. 

(2)  The  permitting  authority  shall 
approve  or  disapprove  the  application 
within  30  days  following  receipt  of  a 
complete  compliance  plan.  Disapproval 
of  the  compliance  plan  shall  be 
considered  a  permitting  decision  for 
purposes  of  administrative  review. 

(3)  If  the  permitting  authority  proposes 
to  approve  the  new  method  of 
compliance,  notification  of  the  proposed 
modification  shall  be  sent  to  all  persons 
who  commented  during  the  public 
comment  period  on  the  permit  for  the 
source  proposed  to  be  modified.  For 
substitution  plans  and  nitrogen  oxides 
emissions  averaging  plans,  notice  shall 
also  be  published  in  a  newspaper  of 
general  circulation  in  the  area  affected 
by  the  source  or  unit  proposed  to  be 
newly  affected  under  the  substitution  or 
averaging  plan. 

(4)  Persons  who  receive  notice  have 
15  days  in  which  to  object  to  the 
proposed  modification. 

(5)  If  no  significant  objections  are 
received,  the  proposed  modification 
shall  take  effect  at  the  end  of  the  15-day 
comment  period. 

(6)  If  significant  objections  to  the 
proposed  modification  are  received 
within  15  days,  the  proposed 
modification  shall  follow  the  standard 
permit  modification  procedures  set  forth 
in  S  72.301. 

Option  2 

(a)(1)  Upon  the  consent  of  the 
permittee,  the  permitting  authority  may 
modify  a  permit  to  incorporate  a  new 
optional  method  of  compliance  (except 
that  incorporation  of  a  new  reduced 
utilization  plan  that  does  not  name  a 
compensating  unit  may  use  the 
administrative  amendment  procedure 
pursuant  to  §  72.303  in  lieu  of  this 
procedure)  without  following  the  permit 
modification  procedures  set  forth  in 
5  72.301.  This  procedure  may  also  be 
used  for  a  change  in  an  existing 
compliance  option  that  results  m  a 
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previously  unaffected  unit  becoming 
affected  under  the  Acid  Rain  program, 
or  for  a  change  to  a  Phase  I  extension, 
repowering,  nitrogen  oxides  averaging, 
nitrogen  oxides  alternative  emissions,  or 
nitrogen  oxides  compliance  deadline 
extension  plan. 

(2)  In  lieu  of  this  procedure,  tne  permit 
modification  procedure  may  be  used  to 
effect  these  changes.  The  administrative 
amendment  procedure  pursuant  to 
§  72.303  and  the  minor  permit 
amendment  procedure  pursuant  to  40 
CFR  part  70  shall  not  be  used  for  the 
permit  revisions  listed  in  paragraph 
(a)(1)  of  this  section. 

(b)  Procedure.  The  following 
procedures  shall  apply  to  all  fast-track 
modincations. 

(1)  The  designated  representative 
shall  complete  a  compliance  plan  form 
for  the  new  optional  method  of 
compliance  that  the  designated 
representative  proposes  to  use. 

(2)  The  designated  representative 
shall  give  notice  to  the  Administrator, 
the  State,  and  public  notice  of  the 
proposed  fast-track  modification 
through  publication  in  a  journal  or 
newspaper  of  national  and  general 
circulation.  The  designated 
representative  shall  also  send  individual 
notice  to  each  interested  person  (as  that 
term  is  defined  in  40  CFR  part  70)  who 
commented  during  the  public  comment 
period  on  the  permit  proposed  to  be 
modified. 

(3)  The  public  shall  have  a  period  of 
30  days,  commencing  on  the  date  of 
publication  of  the  notice,  to  comment  on 
the  proposed  modification.  Comments 
shall  be  submitted  in  writing  and  sent  to 
the  permitting  authority  and  to  the 
source. 

(4)  The  designated  representative 
shall  submit  to  the  permitting  authority 
the  proposed  modification,  on  or  before 
commencement  of  the  public  comment 
period. 

(5)  The  permitting  authority  shall 
consider  the  application  and  the 
comments  received,  and  approve  or 
disapprove  the  proposed  modification 
within  30  days  of  receipt  of  a  complete 
application  and  comments.  An  approved 
modification  shall  be  effective 
immediately  upon  approval.  Approval  or 
disapproval  of  the  proposed 
modification  shall  be  considered  a 
permitting  decision  for  purposes  of 
administrative  review. 

$  72.303    Admtnistrattve  permit 
amendment 

(a)  Acid  Rain  permit  revisions  that  use 
the  administrative  permit  amendment 
'.irocedures  shall  include,  but  are  not 
'i  mi  ted  to: 


(1)  Activation  of  a  compliance  plan 
option  approved  in  the  initial  permit 
decision,  provided  the  option  is 
activated  within  the  time  specified  by 
the  permit  pursuant  to  this  part; 

(2)  Change  in  the  designated 
representative,  provided  that  a  new 
certificate  of  representation  is 
submitted: 

(3)  Correction  of  typographical  errors; 

(4)  Increases  in  monitoring  frequency; 

(5)  Changes  in  names,  addresses  or 
phone  numbers; 

(6)  Changes  in  ownership  or  operation 
control,  provided  that  a  new  certificate 
of  representation  is  submitted  within  30 
days; 

(7)  Inclusion  of  an  excess  emissions 
offset  plan  that  has  been  approved  by 
the  Administrator  pursuant  to  40  CFR 
part  77. 

(8)  Incorporation  of  a  reduced 
utilization  plan  that  does  not  name  or 
change  requirements  applicable  to  a 
compensating  unit,  provided  that  such 
plan  meets  all  applicable  requirements 
of  §  72.43: 

(9)  Termination  of  a  compliance 
option  in  the  permit  that  does  not 
involve  de-designating  a  unit;  except 
that  this  procedure  shall  not  be  used  for 
termination  of  a  Phase  I  extension  plan; 
nor  shall  it  be  used  to  terminate  a 
repowering  plan  after  December  31. 
1999; 

(10)  Changes  in  a  substitution  or 
reduced  utilization  plan  that  do  not 
result  in  a  previously  unaffected  unit 
becoming  affected  under  the  Acid  Rain 
program;  and 

(11)  De-designation  of  a  substitution 
unit  or  compensating  unit,  provided  that 
the  unit  complies  with  the  requirements 
of  S  72.41(c)(2)  for  substitution  units,  and 
§  72.43(b)(2)  for  compensating  units. 

(b)  Administrative  amendments  of 
Acid  Rain  permits  shall  follow  the 
procedures  set  forth  at  40  CFR  70.7(e). 

(c)  Actual  notice  of  administrative 
amendments  to  Acid  Rain  permits  shall 
be  given  to  all  interested  persons  by  the 
source.  A  certification  that  such  notice 
was  given  shall  be  submitted  to  the 
permitting  authority  by  the  designated 
representative  for  the  source. 

§  72.304    Automatic  pennit  amendment 

Pursuant  to  40  CFR  part  73,  all 
allowance  allocations  to.  acquisitions 
for,  and  transfers  to  or  from,  an  affected 
unit's  Allowance  Tracking  System 
account  shall,  upon  recordation  by  the 
Administrator,  be  deemed  to 
automatically  amend  and  become  a  part 
of  the  affected  unit's  permit  by 
operation  of  law  without  any  fju-ther 
permit  review  or  revision.  Such 
allocations  and  transfers  shall  be 
governed  by  40  CFR  part  73. 


§72.305    Exeeas  emisaions  Offset  plans. 

(a)  Any  excess  emissions  offset  plan 
approved  by  the  Administrator  pursuant 
to  the  requirements  of  40  CFR  part  77. 
shall  be  deemed  to  be  incorporated  into 
and  to  revise  the  permit  upon  approval 
by  the  Administrator.  The  Administrator 
shall  approve  excess  emissions  offset 
plans  in  accordance  with  the 
requirements  of  40  CFR  part  77.  The 
incorporation  of  the  approved  excess 
emissions  offset  plans  into  the  permit 
shall  be  subject  to  the  requirements  of 
this  subpart  applicable  to  administrative 
permit  amendment. 

(b)  Any  requirements  in  the  approved 
excess  emissions  offset  plan  that 
contradict  requirements  of  the  permit 
shall  be  deemed  to  supersede  the 
inconsistent  permit  requirements. 

(c)  The  excess  emissions  offset  plan 
approved  pursuant  to  40  CFR  part  77 
shall  be  appended  to  the  permit  and 
shall  be  made  available  to  the  public 
upon  request. 

§  72.306    Permit  reopenings. 

(a)  As  provided  in  40  CFR  70.7(g).  the 
permitting  authority  shall  reopen  a 
permit  for  cause,  including  whenever 
additional  requirements  become 
applicable  to  an  affected  source. 

(b)  Consistent  with  subpart  I.  and 
with  40  CFR  parts  73-78.  following 
submission  of  a  complete  nitrogen 
oxides  application  and  proposed 
compliance  plan,  the  permitting 
authority  shall  reopen  the  permit  within 
6  months  to  incorporate  applicable 
nitrogen  oxides  requirements. 

(c)  A  permit  reopening  shall  trigger  all 
the  procedural  requirements  of  subpart 
G  or  subpart  I  and  40  CFR  part  70 
pertaining  to  the  issuance  of  permits. 

(d)  Any  reopening  of  the  permit  shall 
not  affect  the  term  of  the  Acid  Rain 
permit,  which  shall  continue  to  be  5 
years. 

Subpart  K— Compliance  Certification 

§72.400    GeneraL 

(a)  The  designated  representative  for 
each  affected  unit  shall  submit  all  Acid 
Rain  compliance  certifications  required 
by  40  CFR  parts  72-78  to  the 
Administrator  and  the  permitting 
authority  and  in  accordance  with  this 
section. 

(b)  The  permitting  authority  shall  not 
accept  an  Acid  Rain  compliance 
certification  unless  submitted  by  a 
designated  representative  duly  certified 
to  represent  the  affected  unit  pursuant 
to  subpart  B  of  this  part. 

(c)  For  purposes  of  the  annual 
compliance  certification,  to  hold 
allowances  in  "he  compliance  year 
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§  72.305    Excess  emissions  offset  plans. 

(a)  Any  excess  emissions  offset  plan 
approved  by  the  Administrator  pursuant 
to  the  requirements  of  40  CFR  part  77, 
shall  be  deemed  to  be  incorporated  into 
and  to  revise  the  permit  upon  approval 
by  the  Administrator.  The  Administrator 
shall  approve  excess  emissions  offset 
plans  in  accordance  with  the 
requirements  of  40  CFR  part  77.  The 
incorporation  of  the  approved  excess 
emissions  offset  plans  into  the  permit 
shall  be  subject  to  the  requirements  of 
this  subpart  applicable  to  administrative 
permit  amendment. 

(b)  Any  requirements  in  the  approved 
excess  emissions  offset  plan  that 
contradict  requirements  of  the  permit 
shall  be  deemed  to  supersede  the 
inconsistent  permit  requirements. 

(c)  The  excess  emissions  offset  plan 
approved  pursuant  to  40  CFR  part  77 
shall  be  appended  to  the  permit  and 
shall  be  made  available  to  the  public 
upon  request. 

§  72^06    Permit  reopenings. 

(a)  As  provided  in  40  CFR  70.7(g).  the 
permitting  authority  shall  reopen  a 
permit  for  cause,  including  whenever 
additional  requirements  become 
applicable  to  an  affected  source. 

(b)  Consistent  with  subpart  I,  and 
with  40  CFR  parts  73-78,  following 
submission  of  a  complete  nitrogen 
oxides  application  and  proposed 
compliance  plan,  the  permitting 
authority  shall  reopen  the  permit  within 
6  months  to  incorporate  applicable 
nitrogen  oxides  requirements. 

(c)  A  permit  reopening  shall  trigger  all 
the  procedural  requirements  of  subpart 
G  or  subpart  I  and  40  CFR  part  70 
pertaining  to  the  issuance  of  permits. 

(d)  Any  reopening  of  the  permit  shall 
not  affect  the  term  of  the  Acid  Rain 
permit,  which  shall  continue  to  be  5 
years. 

Subpart  K— Compliance  Certification 

§72.400    GeneraL 

(a)  The  designated  representative  for 
each  affected  unit  shall  submit  all  Acid 
Rain  compliance  certifications  required 
by  40  CFR  parts  72-78  to  the 
Administrator  and  the  permitting 
authority  and  in  accordance  with  this 
section. 

(b)  The  permitting  authority  shall  not 
accept  an  Acid  Rain  compliance 
certification  unless  submitted  by  a 
designated  representative  duly  certified 
to  represent  the  affected  unit  pursuant 
to  subpart  B  of  this  part. 

(c)  For  purposes  of  the  annual 
compliance  certification,  to  hold 
allowances  in  "he  compliance  year 
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subaccount  for  the  unit  shall  be  deemed 
to  mean  that  the  allowances  are 
recorded  or  for  whidi  a  transfer  request 
hat  been  properiy  submitted  in 
accordance  with  the  procedures 
specified  in  40  CHI  part  73. 

§  72.401    Ouarterty  reports. 

(a)  The  desigaated  representative  of 
each  affected  unit  shall  submit  the 
following  compliance  certifications  for 
the  unit  on  a  quarterly  basis: 

(1)  Certified  emissions  data  and 
quality  assurance  information  as 
required  by  40  CFR  part  75. 

(2)  Certification  of  the  unit's 
compliance  status  with  regard  to  any 
scheduled  deadline  or  increment  of 
progress  specified  in  the  permit 
occurring  during  the  prior  calendar 
quarter. 

(b)  Quarterly  monitoring  reports  for 
the  first  three  calendar  quarters  of  each 
year  shall  be  postmarked  not  later  than 
30  days  following  the  last  day  of  each 
calendar  quarter  (April  30.  July  30, 
October  30).  The  quarterly  report  for  the 
fourth  calendar  quarter  of  each  year, 
shall  be  submitted  concurrently  with  the 
unit's  annual  report. 

§  72.402    Annual  reports. 

The  designated  representative  of  each 
affected  unit  shall  submit  the  following 
compliance  certifications  for  the  unit 
annually,  not  later  than  the  allowance 
transfer  deadline  established  pursuant 
to  40  era  part  73: 

(a)  A  general  certification,  using  SF« 
72402  in  Appendix  C  of  this  part,  as 
follows: 

(1)  Identification  of  the  affected  unit 

(2)  The  compliance  plan  option(s)  that 
apply  to  this  unit  and 

(3)  Designated  representative 
identification. 

(b)  Certification  of  the  unit's 
compliance  status  with  regard  to 
wh^her  the  anmial  sulfur  dioxide 
emissions  from  the  affected  unit  did  or 
did  not  exceed  the  allowances  held  as  of 
the  allowance  transfer  deadline  in  the 
unit's  Allowance  Tracking  System 
compliance  subaccount.  'Ttie 
certification  shall  include  the  following 
informatioR: 

(1)  The  total  tons  of  sulfur  dioxide 
emitted  for  the  calendar  year  by  the 
affected  anit 

(2)  The  number  of  allowances  held  as 
of  the  allowance  transfer  deadline  in  the 
affected  unit's  compliance  subaccount 
and 

(3)  The  baseline  and  actual  annual 
heat  input  (in  mmBtu)  and  generation  (in 
Kwh)  for  the  calendar  year  for  the 
affected  unit. 

(c)  If  the  affected  unit's  actual  heat 
input,  reported  in  accordance  with 


paragraph  (b)(3)  of  this  section,  is  less 
than  the  unit's  baseline  the  designated 
representative  shall  include  in  the 
annual  report  one  or  niOTe  of  the 
following  demonstrations  for  the  unit 

(1)  That  the  utilization  below  baseline 
was  due  in  whole  or  in  part  to  either 

(<]  Dispatching  between  Phase  i  units 
in  the  unit's  utility  system,  and  is 
accounted  for  by  rtet  aggregate 
utilization  of  Phase  1  affected  units  in 
the  utility  system  of  which  the  unit  is  a 
part  aboxT  the  utility  system's  Phase  1 
units'  aggregate  baseline,  in  accordance 
with  the  demonstration  specified  in 
S  72.409(c);  or 

(ii)  A  calendar  year  sales  decrease  for 
the  utility  system  of  which  the  unit  is  a 
part,  in  accordance  with  the 
demonstration  specified  in  5  72.409(b). 

(2)  Verification  in  accordance  with  the 
unit's  permit  and  approved  reduced 
utilization  plan  pursuant  to  §  72.43. 
using  SF»  7243A  in  appendix  C  of  this 
part,  that: 

(i)  The  reduced  utilization  was  due  in 
whole  or  in  part  to  energy  conservation, 
as  provided  in  the  approved  reduced 
utilization  plan;  or 

(ii)  The  reduced  utilization  was  due  in 
whole  or  in  part  to  improved  unit 
efficiency,  as  provided  in  the  approved 
reduced  utilization  plan;  or 

(iii)  The  reduced  utilization  was  due 
in  whole  or  in  part  to  compensating 
generation  supplied  by  one  or  more 
sulfur-free  generators  or  designated 
compensating  unit,  as  provided  in  the 
approved  reduced  utilization  plan. 

(3)  If  none  of  the  conditions  in 
paragraph  (c)  (1)  or  (2)  of  this  section 
can  be  demonstrated,  for  all  or  any  part 
of  the  under-utilization  below  baseline 
the  designated  representative  for  the 
unit  to  which  the  compliance 
certification  applies  shall  certify  the 
extent  to  which  any  under-utilization  at 
the  unit  reported  in  paragraph  (b)(3)  of 
this  section  was  due  to  dispatching 
within  the  unit's  NERC  region  or  utility 
system  to  non-Phase  I  affected  units  and 
generators,  not  including  those 
identified  in  paragraph  (c)(2)(iii)  of  this 
section,  as  identified  in  the  permit 
application  and  permit  for  the  source  in 
accordance  with  subpart  C  of  this  part. 
To  the  extent  that  under-utilization  was 
due  to  such  dispatching,  allowances 
shall  be  deducted  from  the  unit's 
Allowance  Tracking  System  account  in 
accordance  with  |  72.409(e). 

(4)  If  the  utilization  below  baseline 
was  caused  by  a  forced  outage  as 
documented  in  the  attached  SFx  7240BA 
in  appendix  C  of  this  part  one  or  more 
of  the  demonstrations  in  paragraph  (c) 
(1)  through  (3)  of  this  section  must  be 
made  to  account  for  the  reductions.  In 
addition,  if  such  forced  outage  is 


permanent  or  prolonged  the  unit  must 
meet  the  requirements  of  $  72.409(dK2j. 

(5)  The  designated  representative  of 
each  unit  shall  certify,  in  accordance 
with  §  72.43.  whether  the  allowances 
held  in  the  units  compliance  subaccount 
as  of  the  allowance  transfer  deadline 
equal  or  exceed  the  emissions  in  tons 
per  year  that  would  ha\'e  occurred  but 
for  the  under-utilization  not  accounted 
for  by  paragraphs  (c)  (1)  through  (4)  of 
this  section. 

(d)  Certification  of  the  unit's 
compliance  status,  in  accordance  with 
40  CFR  part  76.  using  SF«  72402  in 
appendix  C  of  this  part  regarding 
whether  the  emissions  of  nitrogen 
oxides  for  the  calendar  year  did  or  did 
not  exceed  the  applicable  Acid  Rain 
program  nitrogen  oxides  emissions 
limitation  in  accordance  with  40  CFR 
part  76.  The  certification  shall  contain 
the  information  required  by  40  CFR  part 
76.  including: 

(1)  The  applicable  emissions 
limitation  for  the  unit 

(2)  The  total  tons  of  emissions  for  tht 
year,  and 

(3)  The  extent  of  any  exceedance. 

§72.403    Other. 

The  designated  representative  of  each 
affected  unit  shall  submit  the  following 
compliance  certifications  to  the 
Administrator  and  the  permitting 
authority  for  the  unit: 

(a)  Notice  60  days  prior  to  any 
proposed  revision  in  a  scheduled 
increment  of  progre&s  specified  in  the 
permit  indudiog: 

(1)  A  change  in  the  date  for  taking  a 
unit  out  of  operation  to  repower  under 
5  72.44(e)(l)(iv). 

(2)  A  change  in  any  scheduled  dale 
leading  to  and  including  the  start-up  of  a 
new  unit  as  specified  in  {  72.45(d)(2). 

(3)  A  change  in  any  scheduled  date  in 
the  installation  and  start-up  schedule  for 
90%  control  technology  at  a  Phase  I 
Extension  unit  as  specified  in 
§72.42(e)(2)(i)(B)(^. 

(4)  A  change  in  the  date  for  the  start- 
up performance  test  for  the  qualifying 
Phase  I  technolog)'  as  specified  in 

§  72.42{e)(2)(i)(D)(?). 

(5)  A  change  in  the  date  for  an  annual 
performance  test  for  the  qualifying 
Phase  I  technology  as  specified  in 
§72.42{e)(2)(i)(DM2),«nd 

(6)  A  change  in  the  scheduled 
increment  of  progress  in  an  excess 
emissions  offset  plan  pursuant  to  40  CFK 
77.2(e)(5)(vii). 

(b)  Notice  10  da  j-s  after  any  deviation 
from  any  applicable  compliance  plan 
requirement,  including: 
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(1)  Failure  to  meet  any  of  the  dates 
scheduled  or  revised  pursuant  to 
paragraph  (a)  of  this  section. 

(2)  Failure  to  make  the  required 
submission  under  a  repowering  plan  by 
the  deadline  specified  in  §  72.44(e)(l)(v). 

(3)  Failure  to  submit  an  application  for 
a  final  nitrogen  oxides  alternative 
emissions  limitation  by  the  deadline 
specified  in  S  72.47(d)(2). 

(c)  Notice  within  10  days  following 
any  nonscheduled  event  that  affects  the 
sources  ability  to  comply  with  any 
applicable  requirement  of  this  part  and 
40  CFR  parts  73-78.  including: 

(1)  A  forced  outage. 

(2)  A  sudden  unavailability  of  the 
designated  representative  (including  any 
iiitemate  designated  representative). 

§  72.404    Certificatton  statement 

(a)  All  compliance  certifications 
required  by  this  part  shall  include  the 
certification  of  truth  and  accuracy  by 
the  designated  representative  specified 
in  §  72.9(a)(2). 

(b)  Compliance  certifications  shall 
include  all  other  information  required  by 
the  Administrator  in  accordance  with 
this  part. 

§  72.405    Compliance  option  certifications. 
The  designated  representative  of  each 
affected  unit  shall  also  submit  in  the 
iinnual,  quarterly,  and  other  reports  the 
tompliance  certifications  required  by 
the  sections  referenced  below: 

(a)  Phase  1  Extensions  Plans  pursuant 
to  §  72.42.  including  S  72.42(e)(2)(D)(l) 
Post  Combustion  Control  Technology 
Start-up  Performance  Testing, 

§  72.42(e)(2)(D)(2)  Post  Combustion 
f  ontrol  Technology  Annual 
Demonstration,  S  72.42(e)(2)(D)(3) 
Combustion  Technology  Testing, 
§  72.42(e)(2)(D)(4)  Additional  Tests. 

(b)  Phase  I  Reduced  Utilization  Plans 
p  irsuant  to  S  72.43,  including 

§  72.43{b)(3)(v)  Verification  of  Energy 
Conservation  Baseline — Effective  Date. 
§  72.43(b)(4)(v)  Verification  of  Improved 
Unit  Efficiency  Baseline— Effective 
Date.  I  72.43(b)(6)  Annual  Verification 
for  Energy  Conservation,  Improved  Unit 
Kfficiency  and  Compensating  Unit/ 
Sulfur-Free  Generation. 

(c)  Phase  II  Repowering  Extensions 
pursuant  to  S  72.44,  including 

§  72.44(e)(l)(v)  Technology 
Demonstration,  §  72.44(e)(l)(vii)  Special 
Emissions  Report. 

(d)  New  Unit  Plans  pursuant  to 
§  72.45. 

(e)  Nitrogen  Oxides  Emissions 
Averaging  Plans  pursuant  to  S  72.46  and 
40  CFR  part  76. 

(f)  Nitrogen  Oxides  Alternative 
Emissions  Limitations  Plans  pursuant  to 
§  72.47  and  40  CFR  part  76. 


(g)  Nitrogen  Oxides  Compliance 
Deadline  Extension  Plans  pursuant  to 
§  72.48  and  40  CFR  part  76. 

(h)  Opt-in  Plans  pursuant  to  40  CFR 
part  74. 

(i)  Common-Stack  Plans  pursuant  to 
S  72.50. 

(j)  Excess  Emissions  pursuant  to  40 
CFR  part  77,  including  40  CFR  77.2(e)(7) 
Submission  of  Progress  Reports. 

9  72.406    Demonstration  of  compliance 
witn  substantive  requirements  of 
compliance  plans. 

Each  compliance  certification 
required  by  §  72.405  shall  include  the 
demonstrations  required  to  be  made  by 
the  applicable  compliance  option. 

§  72.407    Submission  of  documents. 

All  compliance  certifications  shall  be 
submitted  to  the  Administrator  and  the 
permitting  authority  as  provided  in 
Subpart  A  of  this  part. 

S  72.408    Excess  emissions. 

Submissions  required  by  40  CFR  part 
n  for  units  with  excess  emissions  in  any 
calendar  year  shall  be  certified  in 
accordance  with  this  subpart  and  40 
CFR  part  77. 

§  72.409    Accounting  for  phase  I  sliifts  In 
utilization. 

(a)  Compliance  Certification 
Reporting.  In  accordance  with 
§  72.402(b)(4)(ii),  the  designated 
representative  for  any  Phase  I  affected 
unit  with  under-utilization  not 
accounted  for  by  a  reduced  utilization 
compliance  plan  approved  pursuant  to 
\  72.43  shall  submit  one  or  more  of  the 
following  with  the  unit's  annual  report: 

(1)  A  demonstration  that  the  under- 
utilization  at  the  Phase  I  affected  unit 
below  its  baseline  was  due,  in  whole  or 
in  part,  to  shifts  of  generation  to  other 
Phase  I  affected  units  in  the  same 
system,  calculated  as  provided  in 
paragraph  (b)  of  this  section; 

(2)  A  demonstration  that  the  under- 
utilization  at  the  affected  unit  was  due. 
in  whole  or  in  part,  to  a  system-wide 
decrease  in  electrical  demand, 
calculated  as  provided  in  paragraph  (c) 
of  this  section; 

(3)  A  demonstration  that  the  under- 
utilization  at  the  Phase  I  affected  unit 
was  below  its  baseline  due  in  whole  or 
in  part  to  a  forced  outage,  as  provided  in 
paragraph  (d)  of  this  section;  or 

(4)  The  submission  required  by 
paragraph  (e)  of  this  section. 

(b)  To  demonstrate  that  the  unplanned 
under-utilization  at  the  affected  unit 
below  its  baseline  was  due,  in  whole  or 
in  part,  to  shifts  of  generation  from  the 
unit  to  other  Phase  I  affected  units,  the 
unit  shall  use  the  following  calculation: 


(1)  Calculate  the  aggregate  utilization 
(in  mmBtu  and  Kwh)  of  all  Phase  I 
affected  units  within  the  utility  system 
identified  in  the  permit  application  in 
accordance  with  \  72.31(a)(5); 

(2)  Compare  the  calculation  of 
paragraph  (b)(1)  of  this  section,  to  the 
aggregate  baseline  of  all  Phase  I 
affected  units  within  the  system; 

(3)  If  paragraph  (b)(1)  of  this  section  is 
greater  than  or  equal  to  the  aggregate 
baseline  of  all  affected  units  within  a 
system,  calculated  pursuant  to 
paragraph  (b)(2)  of  this  section,  no 
further  demonstration  is  necessary.  If 
not  go  on  to  the  next  demonstration. 

(c)  To  demonstrate  that  unplanned 
under-utilization  at  a  Phase  I  affected 
unit  below  its  baseline  was  due,  in 
whole  or  in  part,  to  a  system-wide 
decrease  in  sales,  the  unit  shall  use  the 
following  calculation: 

(1)  Calculate  the  percentage  decline  of 
aggregate  annual  kilowatt  hour  sales  for 
the  utility  system,  as  identified  in  the 
permit  application  in  accordance  with 

§  72.31(a)(5),  compared  to  system  sales 
during  the  preceding  calendar  year, 

(2)  Calculate  the  decline  in  utilization 
of  the  Phase  I  unit  (in  mmBtu,  Kwh.  and 
percentage)  as  compared  to  baseline; 

(3)  If  paragraph  (c)(1)  of  this  section  is 
greater  than  or  equal  to  the  actual 
reduced  utilization  at  the  Phase  I  unit 
calculated  pursuant  to  paragraph  (c)(2) 
of  this  section,  no  further  demonstration 
is  necessary.  If  not  go  on  to  the  next 
demonstration. 

(d)  Forced  Outages.  (1)  In  addition  to 
the  other  requirements  in  this  section, 
where  a  forced  outage  has  led  to 
unplanned  reduced  utilization  at  a  Phase 
I  affected  unit,  the  designated 
representative  shall  provide  the 
Administrator  with  the  following 
information,  using  SF»  72409A  in 
appendix  C  of  this  part: 

(i)  The  name  of  the  unit  where  the 
forced  outage  occurred; 

(ii)  The  event(s)  causing  the  forced 
outage; 

(iii)  The  extent  of  under-utilization 
attributable  to  the  forced  outage  (in 
mmBtu  and  Kwh); 

(iv)  The  duration  or  expected  duration 
of  the  forced  outage  and,  if  the  unit  has 
not  been  returned  to  normal  service,  the 
expected  date  the  unit  will  be  returned 
to  normal  service;  and 

(v)  A  demonstration  of  the  measures 
taken  by  the  owners  and  operators  to 
restore  the  unit  to  normal  service  as 
expeditiously  as  practicable,  including 
information  on  measures  taken  to 
prevent  any  similar  forced  outage  in  the 
future; 

(2)  If  the  designated  representative 
anticipates  that  the  forced  outage  will 
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(1)  Calculate  the  aggregate  utilization 
(in  mmBtu  and  Kwh)  of  all  Phase  I 
affected  units  within  the  utility  system 
identified  in  the  permit  application  in 
accordance  with  S  72.31(a)(5); 

(2)  Compare  the  calculation  of 
paragraph  (b)(1)  of  this  section,  to  the 
aggregate  baseline  of  all  Phase  I 
affected  units  within  the  system; 

(3)  If  paragraph  (b)(1)  of  this  section  is 
greater  than  or  equal  to  the  aggregate 
baseline  of  all  affected  units  within  a 
system,  calculated  pursuant  to 
paragraph  (b)(2)  of  this  section,  no 
further  demonstration  is  necessary.  If 
not  go  on  to  the  next  demonstration. 

(c)  To  demonstrate  that  unplanned 
under-utilization  at  a  Phase  I  affected 
unit  below  its  baseline  was  due.  in 
whole  or  in  part,  to  a  system-wide 
decrease  in  sales,  the  unit  shall  use  the 
following  calculation: 

(1)  Calculate  the  percentage  decline  of 
aggregate  annual  kilowatt  hour  sales  for 
the  utility  system,  as  identified  in  the 
permit  application  in  accordance  with 

§  72.31(a)(5),  compared  to  system  sales 
during  the  preceding  calendar  year, 

(2)  Calculate  the  decline  in  utilization 
of  the  Phase  I  unit  (in  mmBtu.  Kwh,  and 
percentage)  as  compared  to  baseline; 

(3)  If  paragraph  (c)(1)  of  this  section  is 
greater  than  or  equal  to  the  actual 
reduced  utilization  at  the  Phase  I  unit, 
calculated  pursuant  to  paragraph  (c)(2) 
of  this  section,  no  further  demonstration 
is  necessary.  If  not  go  on  to  the  next 
demonstration. 

(d)  Forced  Outages.  (1)  In  addition  to 
the  other  requirements  in  this  section, 
where  a  forced  outage  has  led  to 
unplanned  reduced  utilization  at  a  Phase 
I  affected  unit,  the  designated 
representative  shall  provide  the 
Administrator  with  the  following 
information,  using  SF»  72409A  in 
appendix  C  of  this  part: 

(i)  The  name  of  the  unit  where  the 
forced  outage  occurred; 

(ii)  The  event(8)  causing  the  forced 
outage; 

(iii)  The  extent  of  under-utilization 
attributable  to  the  forced  outage  (in 
mmBtu  and  Kwh); 

(iv)  The  duration  or  expected  duration 
of  the  forced  outage  and,  if  the  unit  has 
not  been  returned  to  normal  service,  the 
expected  date  the  unit  will  be  returned 
to  normal  service;  and 

(v)  A  demonstration  of  the  measures 
taken  by  the  owners  and  operators  to 
restore  the  unit  to  normal  service  as 
expeditiously  as  practicable,  including 
information  on  measures  taken  to 
prevent  any  similar  forced  outage  in  the 
future; 

(2)  If  the  designated  representative 
anticipates  that  the  forced  outage  will 


continue  in  the  following  calendar  year 
and/or  that  the  forced  outage  will  cause 
the  unit  to  permanently  transfer 
generation  to  one  or  more  units  that  are 
not  otherwise  affected  during  Phase  1. 
the  designated  representative  shall: 

(i)  Amend  the  compliance  plan  for  the 
unit  by  submitting  a  reduced  utilization 
plan  pursuant  to  S  72.43  designating  one 
or  more  compensating  units;  or 

(ii)  Demonstrate  through  an 
independent  auditor  or  utility  rate 
regulatory  authority  determination,  or 
other  documentation,  that  it  is  not 
possible  lo  restore  the  unit  to  service  at 
a  reasonable  cost 

(e)  To  the  extent  the  demonstrations 
required  by  paragraphs  {a)(l)-{3).  of  this 
section,  do  not  account  for  the  entire 
amount  of  unplanned  under-utilization 
below  baseline  at  the  Phase  I  affected 
unit  for  a  calendar  year,  allowances 
shall  be  deducted  from  the  unit's 
Allowance  Tracking  System  compliance 
subaccount  for  the  year  to  account  for 
increased  emissions  at  the  unaffected 
units  providing  compensating  generation 
using  the  formulas  specified  in 
paragraphs  (e)  (1)  and  (2)  of  this  section. 
The  designated  representative  for  the 
unit  experiencing  the  under-  utilization 
shall  submit  not  later  than  midnight. 
January'  30.  of  the  year  following  such 
under-utilization.  a  report  using  SF« 
72409  in  appendix  C  of  this  part, 
calculated  as  follows: 

(1)  One  allowance  shall  be 
surrendered  for  each  ton  of  sulfur 
dioxide,  calculated  using  the  following 
formula: 

{( A-F.HI  A-E)  <  Fl  <  (C  -=-  B)}  s  0  --  2000 

where: 
A    is  th«  net  aggregate  under-utiJiza<ion  at 
all  Phase  I  units  in  the  utility  system 
t)elow  the  aggregate  baseline  for  all 
affected  units  in  the  utility  systein  (in 
mmfitu).  calculated  by  subtracting  the 
gross  under-utilization  not  accounted  for 
under  an  approved  reduced  utilization 
plan  fB)  from  the  aggregate  utilization 
abov-e  baseline  (in  mmEttu)  of  all  Phase  1 
units  in  the  system  operated  alxjve 
baseline: 
B    N  the  utility  system  gross  under- 
utilization  not  accounted  for  under  an 
approved  reduced  utilization  plan  (in 
mmBtu).  calculated  by  adding  the 
aggregate  utilization  below  baseline  not 
accounted  for  under  an  approved 
reduced  utilization  plan  for  all  affected 
units  within  the  system: 
C    is  the  utilization  l>e1ow  baseline  for  the 
indi\'iduai  affected  unit  for  which  the 
calculation  is  beiag  made  (in  mmBtu): 
D    is  the  Btu-weighted  average  annual 
emissions  rate  for  the  previous  calendar 
year  for(l)  all  units  in  the  NERC  region 


where  ttie  under-utilized  unit  is  located. 
\Z\  for  alt  units  Mrittvia  the  utility  system 
and  units  outside  of  the  utility  system 
that  have  tieen  specirically  identified,  or 
(3)  8  combination  of  (1)  and  (2). 
calculated  in  accordance  with  paragraph 
(2).  below: 

E    is  the  aggregate  under-utilization  at  all 
Phase  I  units  in  the  utility  system  below 
their  aggregate  baseline  that  is 
attributable  to  the  system-wide 
percentage  decline  in  utilization,  as 
calculated  pursuant  to  }  72.409(b)(1):  and 

F    is  the  percentage  of  the  total  annual 
Btu's  above  baseline  that  is  attributable 
to  Phase  I  units  outside  of  the  utility 
system  located  in  the  NERC  region  where 
the  unit  that  experienced  the  under- 
utilization  is  located,  multiplied  by  the 
percentage  of  the  utility's  generation  for 
which  the  NERC  region  average 
emissions  rate  will  be  used  in  paragraph 
(2).  below  (i.e..  lOOS  in  paragraph 
(e)(2'Kii)  and  a  in  paragraph  (e)(2)(iii)). 

(2)  Formula  for  Calculating  A  verage 
Emissions  Rate.  The  Btu-weighted 
average  annual  emissions  rate  for  the 
previous  year  (D  in  paragraph  (eHl).  of 
this  section)  according  to  one  of  the 
following  options: 

(i)  Based  on  the  weighted-average 
emissions  rate  of  all  units  within  the 
NERC  region  where  the  unit  that 
experienced  under-utilization  is  located, 
as  set  forth  below: 


D=  iii 


s-^ 


i-1 

where: 
c,    is  the  difference  between  the  annual 

heat  input  for  each  unit  within  the  NERC 

region  (in  nHnBlu)  and  the  baseline  for 

each  unit  within  the  NERC  region  (in 

mmBtu). 
di    is  the  average  annual  emissions  rale 

for  each  unit  within  the  NERC  re};ion  (in 

Ibs/mmBtu). 
n    is  the  number  of  units  in  the  NERC 

region. 

(ii)  If  all  of  a  utility's  compensating 
generation  can  be  accounted  for  by 
generation  from  the  utility  system  and 
specific  units  outside  of  the  system, 
based  on  the  weighted-average 
emissions  rate  of  all  units  within  the 
utility  system  and  units  outside  of  the 
utility  system  that  have  been 


specifically  identified,  as  set  forth 
below: 

D  =  ^ 


E-. 


i-l 

where: 

c,    « tt»e  differenoe  between  the  annual 
heat  input  for  each  unit  «vithin  the  utility 
system  and  endi  specifically  idefitibed 
unit  outside  of  the  utility  system  (in 
mmBtu)  and  the  baseline  for  each  unit 
within  the  utility  system  and  each 
specifically  identified  unit  outside  of  the 
utility  system  (in  mmBtu). 

f,    is  the  average  aiuiual  emissions  rate  for 
each  unit  within  the  utitity  system  and 
each  specifically  identified  unit  outside 
of  the  utility  system. 

n    is  the  number  of  units  within  the  utility 
system  and  speciftcaily  identified  units 
outside  the  utility  system  providing 
compensating  generation. 

(iii)  If  only  a  percentage  of  a  utility's 
compensating  generation  can  be 
accounted  for  by  generation  from  the 
utility  system  and  specific  units  outside 
of  the  system,  based  on  a  combination 
of  (1)  the  weighted-average  emissions 
rale  of  all  units  within  the  NERC  region 
where  the  unit  that  experienced  under- 
utilization  is  located  and  (2)  the 
weighted-average  emissions  rate  of  all 
units  within  the  utilitjr  system  and  units 
outside  of  the  utility  system  that  have 
been  specifiutlly  identified,  as  set  forth 
below: 

D      a  <  -i-^ •    b  .  -i-i 


r^. 


E-. 


where: 
a    is  the  S,  of  compensating  generation 
from  units  outside  of  the  utility  system 
that  have  not  been  specifically  identified, 
for  which  the  NERC  region  average 
emissions  rale  will  t>e  used. 
li    is  ttte  %  of  compensating  generation 
from  (1)  units  wtthin  the  utility  system 
and  (ZJ  units  outside  (he  utility  system 
that  have  be*^  specifically  identinod. 

c,  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  NI^RC 
region  (in  mmBtu)  and  the  baseline  for 
e»(h  unit  within  the  NERC  region  (in 
mmBtu). 

d,  is  the  average  aniiMil  emissions  rate 
fur  each  unit  within  (he  NKRC  region  (in 
Ilis/mmBtu). 

e,  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  utility 
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system  and  each  specifically  identified 
unit  o'ltside  of  the  utility  system  (in 
mmBtii)  and  the  baseline  for  each  unit 
within  the  utility  system  and  each 
specifically  identified  unit  outside  of  the 
utility  system  (in  mmBtu). 

f,    is  the  average  annual  emissions  rate  for 
each  unit  within  the  utility  system  and 
each  specifically  identified  unit  outside 
of  the  utility  system. 

n    is  the  number  of  units  in  the  NERC 
rpgion. 

m    is  the  number  of  units  within  the  utility 
system  and  specifically  identified  units 
outside  the  utility  system  providing 
compensating  generation. 

(f)  Action  of  Administrator.  Where  a 
shift  in  generation  from  an  affected  unit 
to  a  non-affected  unit  has  resulted  in 
unplanned  under-utilization  at  a  Phase  I 
affected  unit  as  provided  in  this  section, 
the  Administrator  shall  deduct 
allowances  from  the  compliance 
subaccount  according  to  the  formulas  in 
paragraph  (e)  of  this  section  and  40  CFR 
73.35. 

Subpart  L— Phase  I  Extension  Early 
Ranking  Procedures 

§72.500    General. 

(a)  Applicability.  This  subpart  shall 
apply: 

(1)  To  any  existing  appendix  A 
affected  unit,  and  to  the  designated 
representative,  owners,  and  operators  of 
any  such  unit,  seeking  an  early  ranking 
of  a  proposed  Phase  I  Extension  plan  for 
the  unit,  as  provided  for  in  S  72.42.  for  a 
2-year  extension  of  the  deadline  for 
meeting  the  Acid  Rain  Program  Phase  I 
sulfur  dioxide  emissions  reduction 
requirements  of  this  part;  and 

(2)  To  any  other  affected  unit  listed  in 
appendices  A  or  B  of  this  part,  and  to 
the  designated  representative,  owners, 
and  operators  of  any  such  unit,  that  is 
designated  as  a  control  unit  in  a 
proposed  Phase  I  Extension  plan 
submitted  under  §  72.42  and  in  an  Early 
Ranking  application  under  §  72.501. 
below. 

(b)  The  Administrator's  initial  action 
on  an  Early  Ranking  application 
submitted  under  this  subpart  shall  be  a 
conditional  determination  of  the 
proposed  Phase  I  Extension  plan's  order 
of  receipt  and  Phase  I  Extension 
allowance  award  only,  and  shall  be 
subject  to: 

(1)  The  Administrator's  action  on  a 
timely  and  complete  permit  application 
submitted  pursuant  to  subpart  C  of  this 
part  by  the  designated  representative(s) 
for  the  source(s)  where  the  affected 
unit(s)  covered  by  the  proposed  Phase  1 
Extension  plan  and  Early  Ranking 
application  is  (are)  located; 

(2)  The  Administrator's  thorough 
review  of  the  complete  proposed  Phase  i 


Extension  plan  submitted  with  the 
permit  application  pursuant  to  S  72.42 
and  subpart  C  of  this  part; 

(3)  As  deemed  necessary  by  the 
Administrator,  to  timely  modification  of 
the  proposed  Phase  I  Extension  plan; 
and 

(4)  Compliance  by  each  unit  governed 
by  the  proposed  Phase  I  Extension  plan 
and  Early  Ranking  application  with  the 
90%  control  requirements  specified  in 

§  72.42. 

§  72.501    Earty  ranking  procedure. 

The  order  of  receipt  of  a  proposed 
Phase  1  Extension  plan,  as  provided  for 
in  S  72.42(c).  shall  be  determined  on  a 
conditional  basis  prior  to  submission  of 
a  complete  permit  application,  as 
required  by  subpart  C  of  this  part, 
pursuant  to  the  following  procedure: 

(a)  Designated  Representative 
Personal  Identification  Number.  In  order 
to  implement  the  Early  Ranking 
procedure  of  this  subpart,  the 
designated  representative  for  each 
affected  unit  seeking  to  apply  for  a 
Phase  1  Extension  under  S  72.42  shall 
submit  to  the  Administrator  a  certificate 
of  representation  in  accordance  with 
subpart  B  of  this  part,  using  SF^f  7220 
and  SF#  7220A  in  appendix  C  of  this 
part. 

(b)  The  Administrator  will  issue  to 
any  person  submitting  a  certificate  of 
representation  pursuant  to  subpart  B 
and  paragraph  (a),  of  this  section,  a 
secure  DR  PIN  #  within  30  days  of 
receipt  of  the  certificate  of 
representation,  and  shall  provide  the 
designated  representative  notice  of  the 
procedures  to  be  followed  for 
participation  in  the  phone  queuing,  and 
of  follow-up  procedures  for  the 
processing  of  Phase  I  Extension  Early 
Ranking  applications,  as  provided  in 
paragraphs  (c)  and  (d),  of  this  section. 

(c)  Phone  Queuing  Procedure.  (1) 
Beginning  not  earlier  than  8  a.m.  EST  on 
the  date  specified  in  the  notice  issued 
under  paragraph  (b)  of  this  section,  the 
designated  representative  for  any  unit 
electing  to  participate  in  the  Phase  I 
Extension  Early  Ranking  procedure  of 
this  subpart  shall  call  the  telephone 
number  obtained  by  the  applicant  by 
following  the  procedures  specified  in  the 
notice  issued  under  paragraph  (b)  of  this 
section. 

(2)  Upon  being  connected  to  the  Early 
Ranking  voice-mail  system  and  upon 
receiving  recorded  instructions,  the 
designated  representative  shall  enter  a 
secure  application  identification 
number,  registered  through  the 
procedures  specified  in  the  notice  issued 
under  paragraph  (b)  of  this  section,  and 
the  DR  PIN  as  obtained  in  the  notice 


issued  under  paragraph  (b)  of  this 
section. 

(3)  As  instructed  by  the  Early  Ranking 
voice-mail  system  the  designated 
representative  shall,  thereafter,  register 
by  voice  mail  the  unit  or  units  applying 
for  the  Phase  I  Extension  Early  Ranking. 

(d)  Written  Phase  I  Extension  Early 
Ranking  Application.  (1)  Not  later  than 
midnight  of  the  same  business  day  an 
Early  Ranking  application  is  registered 
pursuant  to  the  phone  queuing 
procedure  in  paragraph  (c)  of  this 
section,  the  designated  representative 
shall  submit  a  complete  written  Phase  I 
Extension  Early  Ranking  application  to 
the  Administrator,  in  accordance  with 
paragraphs  (d)(2}-(4),  of  this  section. 
This  written  submission,  if  timely  made, 
shall  perfect  the  Early  Ranking 
application's  order  of  receipt. 

(2)  Contents  of  Phase  I  Extension 
Ranking  Application.  The  designated 
representative  for  each  affected  unit 
seeking  a  Phase  I  Extension  under 
§  72.42  who  participated  in  the  phone 
queuing  procedure  of  paragraph  (c)  of 
this  section,  shall  submit  to  the 
Administrator  a  complete  Phase  I 
Extension  Ranking  Application  by  the 
deadline  specified  in  paragraph  (d)(1)  of 
this  section,  using  SF»  7242  in  appendix 
C  of  this  part.  The  ranking  application 
shall  contain  all  of  the  information 
required  in  §  72.42(e)(1).  (e)(2)(i). 
(e)(2)(ii)(A)(7)  and  (e)(2)(ii)(B).  as  well  as 
the  provisions  of  S  72.500(b). 

(3)  Phase  I  Extension  Eariy  Ranking 
Applications  shall  be  submitted  by 
certified  mail  to  the  following  address: 
Chief,  Permits  and  Technologies  Section. 
U.S.  Environmental  Protection  Agency. 
OAR/OAIAP/Acid  Rain  Division 
(ANR-445).  401  M.  Street  SW.. 
Washington.  DC  20460. 

(4)  The  submissions  made  pursuant  to 
this  subsection  shall  be  conditional 
upon  compliance  with  the  requirements 
of  this  subpart  and  i  72.42  of  this  part. 

(e)  Administrator's  Review  and 
Action  on  Eariy  Ranking  Applications. 
For  each  Eariy  Ranking  application 
submitted  in  accordance  with  paragraph 
(d)  of  this  section,  the  Administrator  will 
notify  the  designated  representative  of 
the  unit(s)  governed  by  the  application, 
within  30  days  of  receipt  of  the 
application  by  EPA.  of  the  following 
information: 

(1)  The  date  the  Eariy  Ranking 
application  submitted  pursuant  to 
paragraph  (d)  of  this  section  was 
received  by  EPA; 

(2)  Whether  the  Eariy  Ranking 
application  submitted  pursuant  to 
paragraph  (d)  of  this  section  is  complete; 

(3)  Based  on  the  ranking  of  the 
application  submitted  pursuant  to 
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issued  under  paragraph  (b)  of  this 
section. 

(3)  As  instructed  by  the  Early  Ranking 
voice-mail  system  the  designated 
representative  shall,  thereafter,  register 
by  voice  mail  the  unit  or  units  applying 
for  the  Phase  I  Extension  Early  Ranking. 

(d)  Written  Phase  I  Extension  Early 
Ranking  Application.  (1)  Not  later  than 
midnight  of  the  same  business  day  an 
Early  Ranking  application  is  registered 
pursuant  to  the  phone  queuing 
procedure  in  paragraph  (c)  of  this 
section,  the  designated  representative 
shall  submit  a  complete  written  Phase  I 
Extension  Early  Ranking  application  to 
the  Administrator,  in  accordance  with 
paragraphs  (d)(2H4).  of  this  section. 
This  written  submission,  if  timely  made, 
shall  perfect  the  Early  Ranking 
application's  order  of  receipt. 

(2)  Contents  of  Phase  I  Extension 
Ranking  Application.  The  designated 
representative  for  each  affected  unit 
seeking  a  Phase  I  Extension  under 
§  72.42  who  participated  in  the  phone 
queuing  procedure  of  paragraph  (c)  of 
this  section,  shall  submit  to  the 
Administrator  a  complete  Phase  I 
Extension  Ranking  Application  by  the 
deadline  specified  in  paragraph  (d)(1)  of 
this  section,  using  SF»  7242  in  appendix 
C  of  this  part.  The  ranking  application 
shall  contain  all  of  the  information 
required  in  §  72.42(e)(1),  (e)(2)(i). 
{e)(2)(ii)(A)(;)  and  (e)(2)(ii)(B),  as  well  as 
the  provisions  of  S  72.500(b). 

(3)  Phase  I  Extension  Early  Ranking 
Applications  shall  be  submitted  by 
certified  mail  to  the  following  address: 
Chief.  Permits  and  Technologies  Section. 
U.S.  Environmental  Protection  Agency, 
OAR/OAIAP/Acid  Rain  Division 
{ANR-445),  401  M.  Street  SW.. 
Washington,  DC  20460. 

(4)  The  submissions  made  pursuant  to 
this  subsection  shall  be  conditional 
upon  compliance  with  the  requirements 
of  this  subpart  and  §  72.42  of  this  part. 

(e)  Administrator's  Review  and 
Action  on  Early  Ranking  Applications. 
For  each  Early  Ranking  application 
submitted  in  accordance  with  paragraph 
(d)  of  this  section,  the  Administrator  will 
notify  the  designated  representative  of 
the  unit(s)  governed  by  the  application, 
within  30  days  of  receipt  of  the 
application  by  EPA.  of  the  following 
information: 

(1)  The  date  the  Early  Ranking 
application  submitted  pursuant  to 
paragraph  (d)  of  this  section  was 
received  by  EPA; 

(2)  Whether  the  Early  Ranking 
application  submitted  pursuant  to 
paragraph  (d)  of  this  section  is  complete: 

(3)  Based  on  the  ranking  of  the 
application  submitted  pursuant  to 
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paragraph  (d)  of  this  section,  as                    awarded  allowances  from  the  Phase  I           deemed  to  have  been  received  in  the 
established  by  the  phone  queuing                 Extension  reserx-e  subject  to  the                    order  established  by  the  procedure 
procedure  of  paragraph  (c)  of  this                  conditions  specified  in  S  72.500(b).                specified  in  paragraphs  (c)  through  (ej  of 
section,  and  on  a  preliminary  review  of           (5)  'f  <he  Phase  1  Extension  allowance       (^jg  section 

the  Early  Ranking  written  applications         reserve  appears  to  be  oversubscribed               .  .  p.    ,    -._,,:__-  g^j  allowance 
received  by  the  Administrator  having           the  notice  will  specify  the  Early  Ranking      J.?' Jf 'J 't.nn.  fn  ,W  «^^ 
prior  rankings,  whether  the  Phase  I              application's  conditional  order  of                 s  7'  4/r»7h?^onH?.  nn.  S^  hI, 
Extension  allowance  reserve                         receipt,  as  established  pursuant  to  the           ^J^'^^^^i^  ^?  conditional  allocat.ons 
established  by  the  Administrator                  phone  queuing  procedure  in  paragraph         of  awarded  allowances  and  shall  be 
pursuant  to  section  404(d)  of  the  Act             (c)  of  this  section,  and  the  ranking  of  the   i   ^mec\  to  yearly  demonstrations  by  the 
does  or  does  not  appear  to  be                       last  Early  Ranking  application  to  be          '  designated  representative,  as  required 
oversubscribed:                                            conditionally  awarded  allowances  from       by  fi  72.42,  that  the  qualifying  Phase  I 

(4)  If  the  Phase  I  Extension  allowance       the  reserve.                                                      control  technology  has  been  installed  by 
reser\'e  does  not  appear  to  be                           (0  Each  Early  Ranking  application             the  applicant  and  has  achieved  90\ 
oversubscribed,  the  notice  will  provide        received  by  EPA  on  a  given  day  shall  be       removal  efficiency  for  sulfur  dioxide, 
that  the  applicant  will  be  conditionally 

Appendix  A  to  Part  72— Existing  Phase  1  Affected  Units 

State 

Plant  name 

Unit 

Table  A 

allowance 

allocations 

(lor») 

88SOt(TPY) 

8»S0,(TPY) 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

IL 

IL 

IL 

H. 

: 

H. 
IL 
IL 
U. 
IL 

n. 

IL 
IL 
IL 
N. 
IL 
IN 
IN 

Colbert _ 

1 

2 

3 

4 

5 

1 

2 

3 

4 

5 

B601 

BB02 

BB03 

6 

7 

IBLR 

2BLR 

38LR 

48LR 

1 

2 

3 

4 

MB1 

MB2 

1 

2 

Y1BR 

Y2BR 

Y3BR 

Y4BR 

Y5BR 

Y66R 

YTBR 

1 

2 

3 

01 

02 

09 

2 

1 

2 

3 

4 

5 

e 

2 

03 

2 

7 
S 
1 
1 
2 

20.886 
28.052 
24.397 
24.626 
41.847 
19.348 
19.023 
17.205 
15,715 
47.526 
59.686 
48.635 
43.973 
39,965 
64,162 
53.893 
62.029 
61.636 
74.841 
9.674 
9.410 
9.718 
44.934 
35.734 
36.502 
117.893 
117.996 
7.405 
7.562 
5.839 
8,911 
8.587 
28.435 
27.564 
80.577 
82.081 
85.204 
32.999 
83.027 
11.763 
28.552 
13.848 
11.282 
15.597 
15.018 
14.866 
12.913 
65.350 
93.779 
1.240 
13,445 
32.867 
44,008 
58.566 
34.996 
56.908 

20.609 

22.237 

21.965 

18.537 

51.952 

23.747 

20.363 

21.466 

23.620 

68.507 

51.720 

44.129 

55.968 

38.655 

60.152 

46.093 

48.498 

61.074 

66.606 

10.816 

8.576 

9.583 

43.322 

31.904 

30.222 

110.787 

111.979 

6.694 

5.488 

6.500 

7.721 

8.503 

30.326 

24.968 

85.289 

89.755 

58.167 

22.034 

108.867 

6.916 

28.097 

18.336 

18.021 

14.537 

16.813 

15.814 

18.944 

77.199 

67.506 

896 

12.625 

26.485 

35.169 

64.531 

53.861 

56.118 

Colbert 

Colbert 

Colbert 

.»..»«„.»».. 

Colbert „ „ -.  .. 

FCn^ittton                



FC  G9«ton 

EC  Gaston „.... 

EC  Gaston 

EC  Gaston „ 

Big  Bend „ „ 

Big  Bend 

Big  Bend 



Cfist „. _ 

Crist ;„ 

Bowen 

Bowen 

Bowen 

Bowen _ .„           ..            „.       

Hammond 

Hammond _..    .                   _._. 

«. — _ . — .■», _— — 

^..«........«.............« M .»......« 

« ^ 

Jack  McOonough „..„. 

Jack  McOonough „ ....... 

Wansley _ „.    



Wansley...                „          

. 

Yates _ 

Vate« 

Yntrni                           

Yates - - 

Yates 

YatB« 

Yates 

R^hlliMn 

FtaMwin      

BaWwin _ _ 

Colfeen 

Coffaen 



Grand  Towar.._     .., 

::"":::::^::::::::":::";:::::::::::::"::::::::"" ":::::. 

HATHyipin 1 

Joppa  Steam 

Joppa  Steam __       ..          .„     

Joppa  Steam 

Joppa  Steam 

Joppa  Steam 

Joppa  Steam „ „ „ .„ . 

zigErz 

.»».».*.*Vm»»»««»h 

Kincaid,.: 

Kinrjwl                                          

Meredosia 

Vemtilion . ..    „.....„.._.„ 

Bailly „    . 

Bailly _ 

IN 
IN 
IN 

Breed ....      „         .       

Cayiiga 

Cayuga _ 
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IN 
IN 
IN 
IN 
IN 
IN 
IN 
If* 
IN 
IN 

ir« 

IN 

IN 
IN 
IN 
IN 
IN 

m 

IN 

IN 

IN 

IN 

lA 

tA 

lA 

lA 

lA 

lA 

KS 

KY 

KV 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KV 

MO 

MO 

UO 

MO 

MO 

MO 

Ml 

Ml 

MN 

MS 

MS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 


Appendw  a  to  Part  72— E»stih6  Phase  I  AFfEcreo  Units— Continued 


Plant  nam* 


Clifty  Creek . 
CJi»fy  Cree*. 
Clitly  Creek - 


GWfy  Oeek 

Cai«yCreefc 

C&i«y  Create 

EKnsr  W  Stout  ■■ 


Eliner  W  Stout  — 
Etoner  W  Stout — 

FB  Colley 

FB  CuRey 

Frank  E  Ratts 

Frank  ERatts 

Git>son 

Gitwor* 

'GitMon 

Ctaon 


Unit 


HT  Pr.tchar«J._.. 
Mi€t>gan  City ... 

Pelersburg _ 

Petersdurg 

R  GaKaghar. 
R  GaHagttar.. 
R  Gaiiagtw- 
RGaHaghar- 
TannersCraek.. 
WaSash  Rwer... 
Wabasn  Rivef. 
Wabasn  River.. 
Wabasn  River.. 
WabeattRwar.. 
WabaaitRivar.. 
W»nck 


Burlington — 
OesMomea~ 
George  Naal.. 
Milton  L  Kapp.. 
Prairie  Creeti... 

Riversde 

Qinndaro 

Coleman 

Coleman 

Coleman. ._ 

Cooper _... 

Cooper _... 

EW  Brown. 

EV;  Brown 

EW  Brown 


Elmer  Smith _ 

Elmer  Smitti  _ 

Ghent _ -.... 

Green  Rivar. 

i  HLSportoch 

!  HMPAL  Station  2 

i  HWP&L  Station  2 . 

I  Paradise 

i  Snavimee 

!  CP  Crane — 

j  CP  Crane 

I  Cha*  Port 

!  Cnalk  Point.- 

Morgantown 

Morganlown 

JH  Canipl)eil 

JH  Campbell „. 

High  Bhdga. 

Jack  WataoM.. 

I  Jack  Watson.. 

I  AstJury 

Jar'ies  Hiwer... 

I  Labad« 

I  Latiadie 

I  Lat>a<lie — 

'  UbatM 

I  Mon»oaa... 

nontroae... 

I  Monttoaa... 


1 

a 

3 
4 
S 

6 

SO 

M 

70 

2 

3 

1SGt 

2SG1 

1 

2 

3 

4 

6 

12 

1 

2 

1 

2 

3 

4 

U4 

1 

2 

a 

4 
S 

s 

4 

1 

11 

1 

2 

4 

9 

2 

CI 

C2 

C3 

1 
2 

1 
2 

3 

1 

2 

Z 

5 

1 

HI 

H2 

3 

10 

1 

2 

1 

2 

1 

2 

1 

2 

12 

4 

5 

1 

S 

1 

2 

3 

4 

1 

2 

3 


TatitoA 

allowance 

aBocstiona 

(tonaj 


BBSftfTPY) 


MSCfTPY) 


43.892 
45.t30 
46.9&t 
41.277 
46.807 
47.157 
4.300 
4.926 
32.517 
15.200 
40,960 
17.74* 

8,902 
74,014 
56.043 
63.035 
60,574 
11.373 
62  302 
25.125 
38.263 
13.199 

9.954' 
11.542 

9.720 
51.263 

S.522 

7.653 

4.332 
9 

9,368 
25.377 
32.291 
20.6ia 


2 
26.063 
13.715 

9.420 
14.25t 
23.33S 
20.863 
16.958 

5.733 
n.233' 

9.7S6 
15,607 
38J41i 
13.493 
21.034 
12414 
15.082 
31,048 
18441 
24.158 
162.748 
513 
14.488 
12.289 
28,052  i 
22,106 
49.252 
48*338 

18.775 


1,447 
38,444 
88.796 

63,339 

12.663 

70.87* 

67.449 

58.701 

68.347 

t44t 

2.768 

2414 


i 


4fta4i 

50.300 

45.322 

48.516 

49,610 

4.607 

3.335 

32,221 

14.252 

37^83 

17,515 

22.072 

59.021 

65.914 

67,191 

65,448 

9.234 

45,714 

25,194 

40.672 

13,905 

13,948 

13,473 

tt,14» 

61,155 

4,834 

S.50a 

2,607 

1.207 

3,62t 

25,773 

53,785 

19,653 

1.239 

26.301 

10,928 

3,986 

4.278 

19.087 

18,534 

16,107 

4,438 

13,524 

9.479 

14,325 

36,192 

19,289 

26,870 

7,300 
16.519 
21,226 
20.958 
17,764 
127,854 
11,413 
11,084 
12,482 
23.897 
26,681 
42.429 
52.989 

9,658 
13,114 

1,763 
31.973 
46,093 
67,438 

9,479 
50.984 
61,755 
67.296 
70.025 

2,345 

1,625 

2.825 
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1  AFfECTHD  UNITS— Continued 

Unit 

T«MA 
slloNwanrfl 
aflocabons 

1 
8BSO.(7PV) 

80SO.(IKV) 

1 

a- 

9 

4 
S 
8 
90 

43.802 
45,190 
46.961 
41.277  ; 
46.607 
47.157 
43» 
4JflS 
32,517 
15.200 
40.960 
i7,74» 
8.902 
74.014 
56.043 
63.035 
60.574 
11.373 

49«041 

.»..»..».. -.«—  • 

48^002 

50,300 

45.322 

1 

48.S16 

45.610 
4.607 

60 

3.335 

70 

2 

3 

1SG1 
2SG1 
1 
2 
3 
4 
6 
12 
1 
2 
1 
2 
3 
4 

U4 
1 
2 
3 
4 
5 
S 
4 
1 

11 
1 
2 
4 
9 
2 
CI 
C2 
C3 
1 
2 
1 
2 
3 
1 
2 
Z 
5 
1 

HI 
H2 
3 
.  10 
.  1 
.  2 
.  1 
.  2 
1 

32.221 

14.252 

37^83 
17.515 

22.072 

***""** •*••••■ 

59,021 

65.914 

67,191 

65.448 
9,234 

62-302  1 

45,714 

25.125 

38.263 

13.199 

9.954 

11.542 

9.720 

51.263 

5,522 

7.653 

4.332 

0 

5.368 

25.377 

32  291 

20.6ta 

2 
26,063 
13.715 

9,420 
14.251 
23.339 
20.««3 
16.950 

5.733 
1t,23» 

9.756 
15.607 
38J41i 
13,493 
21.034 

25,194 

40.672 

"■■■ 

13.905 

13,940 

13,473 

«,14» 

61.155 

4,834 

s.5oa 

2,607 

1,207 

3,621 

25.773 

53,785 

19,653 

!                     - 

•••*«————• 

1                 1,239 

26.301 

10,928 

- 

3.986 
4.278 

' 

19.087 

18,534 
16,107 

4,438 

13,524 

9.479 

14,325 

36,192 

19,289 

26.870 

' 

12414 
15.062 

7,300 

16.519 

31,048 
16.841 
24.158 
162.748 
513 
14,480 

21,226 

20.958 

■ 

17,764 

127.854 

11,413 

11.064 

—**""»"•"' 

la.PBS 
28.052 

12.482 

——"' — .— 

23.897 

22.106 

26,681 

49,252 

42.429 

.2 

1 

48«338 

52.989 

i..ii.  i><> 

10,775 

9,658 

.  2 
.  12 
.  4 
.  5 
.  1 
.  S 
1 

1              13;239 

13,114 

1,447 

1,763 

38.444 

31.973 

58.796 

46.093 

63.339 

67.438 

12,663 

9,479 

70,670 

50.984 

„  2 

.  3 
.  4 
.  1 
.  2 
..  3 

67,443 

61.755 

56.701 

67.296 

68,347 
l^t 

70.025 
2,345 

2,768 

1.629 

J                2314 

l                2.825 

• 
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Appendix  A  to  Part  72— Existing  Phase  1  Affected  Untts— Continued 

Stata 

Plant  name 

tMI 

Table  A 
aHowance 
tflocMions 

(lona) 

88SO,(TPY) 

09  SO,  (TPY) 

MO 
MO 
MO 
MO 
MO 
MO 
MO 
NH 
NH 
NJ 
NJ 
NY 
.  NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

Nm»  Madrid 

New  Madrid -...„_.- . _. _, 

SiWey - 

siou.              ..             , ,  ,.,., : , 

1 

2 

3 

1 

2 

MB1 

MB2 

) 

2 

1 

2 

3 

4 

e 
1 

2 
1 
2 
3 
3 
4 
7 
'0 
11 
12 
1 
2 
1 
2 
3 
4 
1 
2 
3 
4 
5 
1 
2 
1 
2 
3 
4 
5 

5-1 
S-2 
» 
7 
1 
2 
3 
:4 
.5 
1 
2 
9 
S 
6 
7 

e 
s 

6 

7 
5 

0 
1 
2 
1 
2 
3 
1 
1 
2 
1 
2 
3 
1 
2 

— — • 

60.751 
53.418 
45.718 
32.866 
38.722 
37.430 
56.310 
13.675 
37.362 
15.500 
18.181 
20.297 
15.005 
12.677 
15.535 
13.233 
11.579 
10.736 
11J72 
5.521 
4.564 
41.013 
0 

66.867 
69.025 
74,158 
16.978 
16.180 
15.017 
71 .202 
13.407 
17^26 
14.163 
30.545 
51.793 

171.963 

165.523 
45.000 
45.772 
43.907 
41.602 
45.644 
1.751 
0 
19.071 
57.341 
48.688 
37.314 
38.004 
51.260 

135.195 
18J17 
18.130 
11.635 
4.964 
4.930 
17.390 
22.555 
38.244 
67.246 
74.297 
15.001 
36.953 
18.944 
13.293 
29.117 
33.757 
66.752 
40.059 

106.568 
92.115 
80.337 
63.915 
55.076 
12.634 
9.125 

82,419 
94.083 
36.140 
45.148 
35.448 
35.407 
48.905 
11.461 
34.521 
13.730 
19.185 
15.292 
21.930 
11.364 
13.835 
14.636 
11.267 
0.551 
10317 
5.606 
5.315 
44.300 

64.237 
92.601 
77.631 
15.561 
14.516 
14.533 
91.061 
16.485 
12.530 
12.344 
2SJ09 
62.339 
190.136 
175.365 
49.926 
46.255 
41.161 
49.485 
49.912 
1.368 
0 
21.614 
61.955 
54.595 
45.904 
51.528 
39.634 
126.078 
19.919 
20.487 
12.265 
6.485 
6.165 
24.475 
21.309 
39,220 
71. .138 
47,256 
22.530 
45.153 
17,293 
17.267 
29.929 
36.945 
66.735 
43,092 
88,361 
83,240 
53,113 
53,067 
60,199 
13,549 
14.599 

Sfou)t....„ .._ 

Thomas  Hill ; 

Thomas  Hin ; 

;.... 

Mommark 

Marnmark 

BL  Fngland „ „ '... 

BL  England . 

Dunkirk . . „ . „ „     .        

Dunkirti .. „.        .„.      ..    . 

Rraanirtga    .„,,,, ,„,    ,            ... 

' "    "'" 

MilKkim                                     ,,,                      ,                   

MiWknn ,.  ,  

Noflhport 

Nnrthpnrt 

Nnrthpnrt                         



Port  Jefferson _ 

PortJefferson 

Ashtahiila                          ,, 

Avon  Lake 

Aunn  1  aka „,, 

AvrmlakA ,... ,     , 

CanJinal „       .„ 

Cardinal , „ 

Conasvilla , „ 

CannttvMD          

Conaswilla , .  ,,  , 

Conesville „ „_ 

Eastlake „ „... _ _. 

Eastlake — 

Eastlake .._ _ 

Eastlake „ .„ 

Eastlake „ _ 

Gen  JM  Gavin ..._ 

Gen  JM  Gavin 

Kyger  Creek „„ 

" 

Kyger  Creak , ., 

Kyger  Creek .     .._ ..     

Kyger  Creak 

Kyger  Creek 

Miami  Fort..     _ 

Miami  Fort .    

Miami  Fort 

Miami  Fort ,.. 

Mii5Aingum  Rivnr :.„-,,  „ ,  ,                , 

MusKmgiim  River ^ 

MiKkinQiim  Rivnr 

MiKkingtim  Htvfir   ,,,, 

Muskingum  River  .      

Niles : 

Niiaa 

Pieman 

RE  Burger  ...„_.„       _       . __.    ..     

RE  Burger _„          ...„ ___  

RE  Burger _ _ „   „™™_J 

RE  Burger .,„ 

WH  San»mi»_ „ „              

WH  Sammis „ 

WH  Sammis                      „ 

Waltnf  n  RArkjofrt          , 

Walter  C  Beckjord 

Armstror^g ™ 

Armstror)g __;.    .,; „_ ..      

Rninrtnr  Island ,-,„,,,„ , ., 

Bnjrmer  Island ,,_ ; _ ;... 

Brunner  Island 

ChesvMCk 

Cnn«^»iigh  .    ...   ,,, 

Cooei      jh , 

MatfiftWs  Fnoy 

Hatfiakl'!!  Farry                  .'. 

Halfialrt's  Fany 

Martins  Creek _ _... _ _... 

Martins  Creek _ 

••— 
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StaMr 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

WV 

wv 

WV 

wv 
wv 
wv 

wv 
wv 
wv 
wv 
wv 
wv 
wt 

W1 
Wl 
VA 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 

wt 


Appendix  A  to  Part  72— Existing  Phase  I  Affected  Unjts— Continued 


Plant  name 


Unit 


Portland- 

Portland..- 

ShavvvMe 

ShawviNe 

Shawviil« _. 

Shawvittfl 

Sunbury -. 

Sunbury 

Sunbuty 

Sunbtiry 

Sunbury 

Sunbury „... 

Allen 

Alien 

Allen 

Cumberland... 
I  Cumbertand- 

'  GallaJin 

Gallatm 

Gallatn 

Gallatin _. 

JohnaonviMe .. 
JohnsofWille.. 
Johnsortville.. 
Jotmsonvida.. 
JohnaonwiHe.. 
JohnaonviHe.. 
Jotviaonville  .. 
JohnsonviNe.. 
JohntonviMe.. 
JobnaonviHe.. 

Albright 

Fort  Manirt ._ 
Fort  Martin... 

Harriaoa _ 

Harrison - 

Harrison 

Kammer 

:  Kamn»er.- 

\  Kammer _ 

i  Mitctiefl 

I  MitctieN 

{  Mt  Slunn ...... 

I  Mt  Stom 

j  Mt  Stom) 

j  Edgewater.... 
Genoa 


Nelsan  0«««ey 

Ivlelson  Dewey , 

North  Oak  &«ek... 
North  Oah  Creek ... 
North  Oak  Creek- 
North  Oak  Creek... 

PuHiam _. 

South  Oak  Creek... 
South  Oak  Creek... 
South  Oak  Creek... 
South  Oak  Creek... 


1 
2 

1 
2 

3 

4 
1A 

ie 

2A 

2B 

2B 

4 

1 

2 

3 

1 

2 

1 

2 

3 

4 

1 

10 

2 

3 

4 

9 

6 

7 

8 

9 

3 

1 

2 

1 

2 

3 

1 

2 

3 

1 

2 

1 

2 

» 

4 

B1 

1 

2 

1 

2 

3 

4 

» 

• 
7 
8 


Table  A 

allowance 

allocations 

(tons) 


88  Sa  (TPY) 


89Sa(TPY) 


7.928 
20,206 
13.002 
14,249 
17.884 
14.579 
8,223 
8.223 
6.223 
6.223 
14,103 
18.908 
17.888 
21.87r 
24.960 
204,677 
152,954 
29.240 
38,839 
38.400 
43.128 
12.377 
8.124 
12.806 
11.749 
7.458 
7.148 
980 
11,818 
11.525 
10.807 
14,035 
43,036 
49,790 
88.384 
88.228 
89.944 
48.352 
52,771 
47,892 
31.298 
43.992 
49,915 
93,917 
48.120 
37.340 
2wtD9U 
6.535 
5.137 
3.049 
3,949 
0 
0 
15.154 
14.720 
11.970 
13.807 
11.526 


10.897 
15.037 
14,308 
12.098 
16.540 
18.212 
6.173 
6.173 
6,173 
6.173 
16,444 
18.941 
28.128 
16,448 
10,638 
130.043 
196.954 
35.686 
27.435 
35,037 
25.763 
9.750 
3,639 
8,313 
8,759 
4,003 
9,302 
9,261 
4,704 
9.338 
4,385 
7.034 
53,250 
40,615 
79,418 
98,581 
94,101 
49.606 
49.147 
54.310 
36,753 
30,010 
55,258 
49,715 
53,827 
42,233 
28,821 
7,049 
4,311 
3,191 
1,770 


11,270 

8,954 

9,103 

18,733 

18.798 


Stale 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 


Barry.. 
Barry.. 
Barry.. 
Barry.. 

Barry 

Charles  R  Lowman... 
Chartes  R  Lowman... 
Charles  R  Lowman... 
Chickasaw 


APPENDIX  B  TO  Part  72— Existing  Phase  II  Affected  Units 


Plant  name 


Unit 


t 
2 

3 

4 
5 
1 
2 

3 

110 


Basic 


aHocanorw 
(lona) 


88  SO,  (TPY) 


3,038 

3.536 

1.838 

1-lv998 

31.103 

3.284 

8;i07 

7.7  W 

2 


89  SO.  (TPY) 


5.325 

4.903 

10.040 

14,418 

29.048 

2,796 

7.38S 

8.109 
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I  Affected  UNrrs— Continued 


Unit 


1 

2 

1 
2 

3 

4 
1A 

ie 

2A 

26 

2B 

4 

1 

2 

3 

1 

2 

1 

2 

3 

4 

1 

10 

2 

3 

4 

5 

6 

7 

8 

9 

3 

1 

2 

1 

2 

3 

1 

2 

3 

1 

2 

1 

2 

3 

4 

B1 

1 

2 

1 

2 

3 

4 

8 

3 

6 

7 

8 


Table  A 

allowance 

allocations 

(tons) 


88  SO,  (TPY) 


89S05fn»Y) 


7.928 
20.206 
13.002 
14.249 
17.884 
14,579 
8.223 
6,223 
9.223 
6.223 
14,103 
16.908 
17.696 
21.677 
^    24,960 
204.677 
152.954 
29.240 
36,839 
38,400 
43,128 
12,377 
8,124 
12,806 
11,749 
7.456 
7,148 
980 
11.816 
11.525 
10,607 
14,035 
43,036 
49,790 
88.364 
86.228 
89.544 
48.352 
52,771 
47,892 
31,298 
43.992 
45.915 
93.517 
48,120 
37.340 

6,535 

5,137 

3,646 

3.949 

0 

0 

15.154 

14,720 

11,970 

13.607 

11.528 


Phase  il  Affected  Units 


10.897 
15.037 
14.306 
12.098 
16,540 
18.212 
6.173 
6,173 
6,173 
6.173 
16,44* 
18.941 
28.128 
16.446 
10.638 
130.043 
196.954 
35.686 
27.435 
35.037 
25,763 
9.750 
3.639 
8.313 
8,759 
4.003 
9.302 
9.261 
4.704 
9.338 
4.385 
7.034 
53,250 
40.615 
79.416 
96.561 
94,101 
49,606 
49,147 
54,310 
36.753 
30.010 
55,258 
49,715 
53,827 
42,233 
28.821 
7,045 
4,311 
3.191 
1.770 


11.270 

6,954 

9,103 

18.733 

18,798 


Unit 

Basic 
allowance 
aNocatiofw 

(•ona) 

88  SO,  (TPY) 

89  SO.  (TPY) 

1 
2 
3 
4 
5 
1 
2 
3 
110 

3.039 

1.838 

n.998 

31.103 

3.284 

8.307 

7.717 

2 

5,325 

" 

,                4.983 

10.040 

14.418 

29.048 

2.798 

7.385 

8.109 

0 

Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules  63153 

Appendix  B  to  Part  72— Existing  Phase  H  Affected  Units— Continued 


Stale 

Plant  name 

UnH 

Basic 
allowance 
allocations 

(tons) 

i 

88  SO,  (TPY) 

89  SO:  (TPY) 

AL 
AL 

AL 
AL 
AL 
AL 

Gadsden „ * 

Gadsden 

Gofgas , „ „ ; 

Gorgas — 

Gorges . — - - „ _ 

Gorges 

1 
2 
S 

8 
7 
8 
9 

10 

1 

2 

1 

2 

3 

1 

2 

3 

4 

5 

8 

7 

8 

t 

2 

3 

1 

2 

3 

1 

2 

3 

4 

U1B 

U2B 

4 

1 

2 

3 

4 

K-1 

K-2 

1 

2 

3 

1 

2 

1 

2 

1 

2 

4 

8 

1 

01 

1 

2 

3 

1 

1 

2 

1 

2 

1 

2 

1 

2 

3 

4 

01 

1 

2 

1 

1 

2 

1 

2 

3 

4 



2.627 
1.981 
1.259 
2.638 
2.727 
8.071 

46!74» 

20.913 

20.215 

11.920 

15.427 

0 

3.493 

2,750 

3.738 

4.045 

2,642 

2,962 

3.271 

6.761 

22 

8 

24 

0 

0 

3.802 

2.493 

5.404 

5.160 

3.933 

7.803 

7.881 

0 

0 

0 

2.892 

0 

• 

24.588 

21,473 

24.441 

0 

0 

7.239 
0 

0 

11.036 

0 

76 

9.734 

8.660 

0 

0 

0 

0 

0 

21.364 

20,959 

0 

11 

0 

227 

1^36 
1.037 
38 
3.928 
4.029 
10.682 

AL 

...»..A.».».....r...»... 

12.282 

AL 

Gorgas „ „ 

50.259 

AL 
AL 
AL 
AL 

Green  County _ _ „ 

Green  County ^ „ „ 

James  H  Miller  Jr „ _ 

James  H  Miller  Jr _ 

18.324 

15.689 

9.964 

14,301 

AL 
AL 
AL 
AL 
AL 

James  H  MiHer  Jr _ _ 

Widows  Creek _ „ „ „ „ 

Widows  Creek „ „ 

Widows  Creek _ „. 

Widows  Creek „ „.j 

13.335 
2.575 
2.043 
2.243 
2,587 

AL 
AL 
AL 
AL 

Widows  Creek _ „ 

WkJows  Creek 

Widows  Creek „ 

Widows  Creek . 

1.201 

1.810 

12,977 

8.060 

AZ 
AZ 
AZ 
AZ 

AguaFna „. 

AguaFfia - 

AguaFria _ ^ 

Apache  Station „.„„......„......, 

89 
68 

198 
0 

AZ 

Apache  Station ......... 

2.573 

AZ 

Apache  Staton „ . 

ChoBa 

CtKsda _ !....! 1...! ~ -... 

4.932 

AZ 
AZ 
AZ 
AZ 

3,547 
7.506 
7,963 
3.922 

AZ 

Coronado „ „.....„ . „„... . . .„    

10,442 

AZ 

Coronado _.. „ 

DeMossPetrie _ _ .: 

Irvington .  

8.630 

AZ 
AZ 

0 

AZ 

Irvington „„                 

0 

AZ 
AZ 
AZ 
AZ 
AZ 

Irvington 

Irvington _ _ 

Kyrane- _ _ _ 

Kyrene _ 

Navajo „ 

0 

2.596 

9 

12 

25,004 

AZ 

Navajo 

26.110 

AZ 

Navajo „                  

21.961 

AZ 

Ocnlilla 

23 

AZ 

5 

AZ 

5i^i9ro           ,   

0 

AZ 

Saguaro „    . .    

0 

AZ 

5ipringnrwilla                 ,        .  ,,                            

8457 

AZ 

Rprirv)AiviH^      -. 

0 

AZ 

West  Phoenix _ .„...     „ 

West  Phoenix „     „..„„ 

0 

AZ 

1 

AZ 

Yuma  Axis _ ..™     .. . 

0 

AR 

Carl  Bailey      „ 

.^  ^ , 

__ 

AR 

Cecil  Lynch    „                 .            „ 

^ 

AR 
AR 
AR 
AR 
AR 
AR 

Cecil  Lynch 

Cecil  Lynch _.._ _. 

Flint  Creek _ _ 

Hamilton  Moses „ „ 

Hamilton  Moses „ — — 

Harvev  Couch                                                                                                              ... 

10.050 
0 

AR 

Harvey  Couch _ ,.. _..    

Independence _ _.„ __ 

0 

AR 

7,199 

AR 
AR 
AR 

Independence — - 

Lake  Catherine ~ „ 

Lake  Cattierine                _ .                               



10.506 
0 
0 

AR 

Lake  Catherine « _ „ 

Lake  Catherine _ 

McClellan _ 

0 

AR 

237 

AR 

AR 

Robert  E  Ritchie                          

58 

AR 
AR 

Robert  E  Ritchie _ . ~ 

Thomas  Fitzhugh _ _„„ 

..».»»»»».*»»»»».. 

175 

AR 

White  BUitI                             „           ___  ■ _... _ 

19,190 

AR 
CA 

White  Bkjff „ 

19.242 
60 

CA 

27 

CA 

Alamitos ~ 

0 

CA 

Alamrtos 

194 
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AppENOtx  B  TO  Part  72— Existing  Phase  II  Affected  Units— Continued 


State 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Plant  name 


Alamitos.. 
Alamitos.. 

Avon 

Avon 

Avon 


Broadway 

Broadway 

Broadway 

Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa.. 
Contra  Costa. 
Contra  Costa. 

Cool  Water 

Coot  Water  -... 

El  Centre 

El  Centro 

El  Centro 

El  Segundo... 
El  Segurtdo... 
El  Segundo.... 
El  Segundo.... 

Encina 

Endna 

Encina 

Encina _.. 

Encina 

:  Et!war<da 

Etiwanda 

Etiwanda 

Etiwanda 

Glenarm 

Glenarm ..; 

Glenarm 

Glenarm 

Grayson. 
Grayson. 


Hartxx  Gen  Station ... 
Hartxx  Gen  Station ... 
Hartxy  Gen  Station ... 
Hartxtr  Gen  Station ... 
Hartxx  Gen  Station ... 
Haynes  Gen  Station.. 
Haynes  Gen  Station.. 
I  Haynes  Gen  Station.. 
Haynes  Gen  Station .. 
Haynes  Gen  Station.. 
Haynes  Gen  Station.. 

Highgrove 

Highgrove 

Higtigrove , 

Higt)grove 

Humboldt  Bay 

Humboldt  Bay 

Hunters  Point 

Hunters  Point 


UnH 


5 

6 

1 

2 

3 

B1 

B2 

B3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 

2 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

5 

1 

2 

3 

4 

14 

15 

16 

17 

4 

5 

1 

2 

3 

4 

S 

1 

2 

3 

4 

5 

6 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

7 


I  Hunters  Point 

;  Hunters  Point 

;  Hunters  Point - 

I  Huntington  Bead) j  ' 

I  Huntington  Beacli 2 

I  Huntington  Beach 

•  Huntington  Beach 

•  Kern 

!  Kem 

!  Kem '. 

j  Kem „ 

;  Magnolia - 

Mandalay 

Mandalay • 

I  Martinez • 

■  Martinez 


3 

4 

1 

2 

3 

4 

M4 

1 

2 

1 

2 


Basic 
allowance 
allocations 

(tons) 


88S0,(TPY) 


69  Sa  (TPY) 


389 
164 


16 

21 

31 
0 
0 
0 
0 
0 
0 
0 
0 
19 

192 

1 

0 

15 

294 

402 

64 

34 

6 

231 
14 

205 
29 

167 

813 
0 
0 

227 

154 


12 

19 

2 

0 

7 

10 

9 

56 

22 

206 

80 

114 

12 

0 

0 

0 

0 

324 

288 

4 

3 

1 

2 

7 

126 

197 

7 

7 


0 
327 
339 


217 
400 


8 
22 

12 

0 

0 

0 

0 

0 

0 

0 

0 

0 

882 

3 

2 

12 

263 

88 

111 

25 

165 

192 

47 

173 

112 

346 

775 

1 

1 

271 

127 


15 
29 


7 

8 

16 

70 

106 

304 

362 

392 

293 

0 

0 

1 

0 

42 

45 

3 

2 

7 

5 

13 

249 

0 

0 

0 


23 

220 

38 
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II  Affected  Units— Continued 


UnH 

Basic 
allowance 
allocations 

(tons) 

88SO,(TPY) 

B9S0,n 

5 

6 

1 

2 

3 

B1 

B2 

B3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 

2 

2 

3 

* 
1 
2 
3 
4 

1 
2 

3 

4 

5 

1 

2 

3 

4 

14 

15 

16 

17 

4 

5 

1 

2 

3 

4 

5 

1 

2 

3 

4 

5 

6 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

7 

1 

2 

3 

4 

1 

2 

3 
.  4 
.  M4 
.  1 
.  2 
.  1 
.  2 

389 
164 

.    16 

21 

31 
0 
0 
0 
0 
0 
0 
0 
0 
19 

192 

1 

0 

15 

294 

402 

64 

34 

6 

231 
14 

205 
29 

167 

813 
0 
0 

227 

154 

12 

19 

2 

0 

7 

10 

9 

56 

22 

206 

60 

114 

12 

0 

0 

0 

0 

324 

289 

4 

3 

1 

2 

7 

126 

197 

7 

7 

0 
327 
339 

,„„„ 

— 

0 

1 

—  ' 

217 
400 


8 
22 

12 

0 

0 

0 

0 

0 

0 

0 

0 

0 

882 

3 

2 

12 

263 

88 

111 

25 

165 

192 

47 

173 

112 

346 

775 

1 

1 

271 

127 


15 
29 


7 

8 

16 

70 

106 

304 

362 

392 

293 

0 

0 

1 

0 

42 

45 

3 

2 

7 

5 

13 

249 

0 

0 

0 


23 

220 

96 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


state 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 


Plant  name 


Martinez 

Morro  Bay 

Morro  Bay 

Morro  Bay 

Morro  Bay 

Moss  Landing.. 
Moss  Landing.. 
Moss  Landing.. 
Moss  Landir^.. 
Moss  Landing.. 
Moss  Landing.. 
Moss  Landing.. 
Moss  Larxl*ng.. 
Moss  Landing.. 
Moss  Landing.. 
Oleum..- 


Oleum 

Oleum 

Oleum _ 

Oleum „ 

Oleum 

Olive „ 

Olive 

Ormond  Beach 

Ormond  Beach 

PittstHjrg 

Pittsburg 

Pittsburg 

Pittst)urg 

Pittsburg 

Pittsburg 

Pittsburg..- 

Potrero 

Redondo  Beacti 

Redondo  Beach 

Redondo  Beach 

Redondo  Beach 

Redondo  Beach 

Redondo  Beach 

Redondo  Beach 

Redondo  Beacti 

Redondo  Beach 

Redondo  Beach 

Redondo  Beach 

San  Bernardino 

San  Bemanino 

Scattergood  Gen  Sta . 
Scattergood  Gen  Sta . 
Scattergood  Gen  Sta . 

Silver  Gate - 

S4lver  Gate 

Silver  Gate 

Silver  Gate 

Silver  Gate..- 

Silver  Gate - 

Sooth  Bay 

South  Bay 

South  Bay 

South  Bay 

Vatley  Gen  Sta 

Valley  Gen  Sta 

Valley  Gen  Sta 

Valley  Gen  Sta 

Arapahoe 

Arapahoe 

Arapahoe 

Arapahoe , 

Cameo 

Ctierokee 

Cherokee 

Cherokee 

Cherokee 

Comanche 

Comanctw 

Craig _ - 

Craig 

Craig 


Unil 


3 
1 
2 
3 

4 
1 
2 
3 

4 

5 

6 

6-1 

7 

7-1 

e 
1 

2 

3 
4 
5 

6 

01 

02 

1 

2 

1 

2 

3 

4 

5 

6 

7 

3-1 

S 

6 

7 

8 

11 

12 

13 

14 

15 

16 

17 

1 

2 

1 

2 

3 

1 

2 

3 

4 

5 

6 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

2 

1 

2 

3 

4 

1 

2 

CI 

C2 

C3 


Basic 
aUowance 
alkx»tion* 

(tons) 


88S0,(TPY) 


127 

»7 

1.000 

407 

0 

0 

0 

• 

0 
0 
1.887 
0 
99 
0 


0 

4 
109 
476 
105 
168 
213 
165 
628 
964 

0 
694 

0 

• 
• 
0 
0 
0 
0 
0 
0 
0 
0 
0 
134 
135 
0 


89SO,(TPY) 


415 

291 

83 

18 

0 

0 

53 

60 

190 

207 

389 

1.746 

1.196 

133 

1.650 

3.558 

5.624 

6.164 

6.828 

9.765 

10.496 

10.544 


101 

142 

573 

426 

0 

0 

0- 

• 

0 

0 

1,707 

0 

383 

0 


S 

47 

379 

433 

167 

149 

88 

161 

486 

988 

16 

431 

7 

7 

24 

27 

0 

0 

0 

0 

0 

0 

0 

2 

2 

115 

lis 

0 


292 

189 

176 

4S 

16 

37 
12 

100 

590 

722 

687 

2.431 

849 

2.414 

1.790 

2.909 

5.029 

6.467 

5.865 

11.500 

10.274 

3.188 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


State 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CT 

ct 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

DE 

OE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

OE 

DC 

DC 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Plant  name 


Hayden 

Hayden 

Martin  Drake 

Martin  Drake 

Martin  Drake 

Nuda 

Pawnee 

RawtMle 

Ray  D  Nixon....- 

Valnxjnt 

Valmont 

Valmont 

Valmont 

Valmont 

Valmont 

Valmont 

Valmont 

Valmont 

Zuni 

Zuni 

Zuni 

Bridgeport  Hartxx 

Bridgeport  Harbor 

Bridgeport  Hartxy 

Devon 

Devon 

Devon 

Devon 

1  Devon 

Devon 

Devon 

I  Devon 

I  English 

j  English 

;  Middletown _.... 

Middletown 

I  Middletown 

I  Middletown 

I  Montville 

I  MontvIHe 

I  htew  Haven  Hartxx.. 

Norwalk  Hartxx 

NorwalK  Harbor 

Soutt)  Meadow 

South  Meadow 

South  Meadow 

i  Delaware  Oty 

i  Delaware  City 

I  Delaware  Oty 

I  Delaware  City 

i  Edge  Moor 

i  Edge  Moor 

i  Edge  Moor 

'  Indian  River 

I  Indian  River 

;  Indian  River 

i  Indian  River 

I  McKee  Run 

Benning 

Benning 

Anck>te 

Andote 

Arvah  B  Hopkins.... 

Ar/ah  B  Hopkins.... 

Avon  Park 

Big  Bend 

CD  Mcintosh  Jr 

CD  Mcintosh  Jr 

CD  Mcintosh  Jr 

Cape  Canaveral 

Cape  Canaveral 

1  Crist.... 

I  Crist 

I  Crist 

1  Crist 

{  Crist 

1  Crystal  River 


Unit 


HI 
H2 
5 

6 
7 

1 

1 

101 

1 

5 

11 

12 

13 

14 

21 

22 

23 

24 

1 

2 

3 

BHB1 

BHB2 

BHB3 

3       - 

4A 

4B 

5A 

SB 

6 

7 

8 

EB13 

EB14 

1 

2 

3 

4 

5 

6 

NHB1 

1 

2 

11 

12 

13 

B1 

B2 

B3 

B4 

3 

4 

5 

1 

2 

3 

4 

3 

15 

16 

1 

2 

1 

2 

2 

BB04 
1 

2 

3 

PCC1 

PCC2 

1 

2 

3 

4 

S 

1 


Basic 
allowance 
allocations 

(tons) 


; 


easOjOPY)  i  89SO,rrpY) 


4.122 
8.376 
950 
1.853 
1.745 
3.138 
21.218 
1.409 
5.022 
3.471 


8.731 

1.822 

214 

10.457 

3.059 

2.829 

0 

0 

0 

8.619 

11,836 

22.447 


5.729 
8.116 
651 
1.781 
5.579 
2.495 
9.449 
1.370 
4.795 
4.781 


0 

0 

0 

0 

0 

0 

1.657 

2.347 

4.256 

4.922 

8.881 

9,055 

1,177 

1.006 

198 

268 

198 

268 

156 

280 

156 

288 

1.064 

1.103 

2.651 

2.443 

2.342 

2.917 

152 

178 

180 

190 

480 

541 

1.004 

1.235 

2.886 

3.065 

^657 

2.638 

1.389 

1.196 

5.416 

7.365 

13.143 

13.188 

5.314 

5,849 

5.621 

5.562 

956 

3,057 

834 

3.141 

1.021 

2,836 

11.136 

9.778 

11,402 

8,951 

10.118 

11.030 

10.258 

11,096 

3,328 

3,467 

6.229 

7,066 

10.183 

8.562 

6.338 

6.295 

8.235 

4.194 

13,308 

11,316 

33.694 

10,805 

4.383 

4,854 

1.452 

2,009 

1.545 

2.025 

5.049 

11,222 

8,337 

11.009 

13 

108 

1.224 

171 

8.623 

1.034 

113 

12,089 

2.678 

3.657 

0 

0 

0 

11.033 

8.053 

17.497 


Stale 

FL 

Cr 

n. 

Cr 

FL 

Cr 

FL 

a 

FL 

Cl 

FL 

Oe 

FL 

De 

FL 

FJ 

FL 

FJ 

FL 

FJ 

FL 

FJ 

FL 

FJ 

FL 

FJ 

FL 

Fo 

FL 

Fo 

FL 

GE 

FL 

GI 

FL 

Gi 

FL 

H< 

FL 

H< 

FL 

Hii 

FL 

Hii 

FL 

Hii 

FL 

H< 

FL 

H< 

FL 

H( 

FL 

H< 

FL 

H( 

FL 

H< 

FL 

Im 

FL 

In 

FL 

Im 

FL 

JC 

FL 

JC 

FL 

JC 

FL 

JF 

FL 

La 

FL 

U 

FL 

La 

FL 

M 

FL 

M. 

FL 

M 

FL 

M 

FL 

N< 

FL 

N( 

FL 

N< 

FL 

PI 

FL 

PI 

FL 

PI 

FL 

PC 

FL 

Pt 

FL 

P< 

FL 

PC 

FL 

Pi 

FL 

Pi 

FL 

Pi 

FL 

Pi 

FL 

R 

FL 

R 

FL 

Ri 

FL 

S( 

FL 

S< 
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Unit 


Basic 
allowance 
allocations 

(tons) 


HI 
H2 
5 

6 

7 

1 

1 

101 

1 

5 

11 

12 

13 

14 

21 

22 

23 

24 

1 

2 

3 

BHB1 

BHB2 

BHB3 

3 

4A 

48 

5A 

5B 

6 

7 

8 

EB13 

EB14 

1 

2 

3 

4 

5 

6 

NHB1 

1 

2 

11 

12 

13 

B1 

B2 

B3 

B4 

3 

4 

S 

1 

2 

3 

4 

3 

15 

16 

1 

2 

1 

2 

2 

BB04 
1 

2 

3 

PCC1 

PCC2 

1 

2 

3 

4 

5 

1 


I 


easaaPY)  i  89sa(TPY) 


4.122 
8.376 
950 
1.853 
1.745 
3.138 
21.218 
1.409 
5.022 
3.471 


5,729 
8.116 
651 
1.781 
S.579 
2.495 
9.449 
1.370 
4.795 
4.781 


0 

0 

0 

0 

0 

0 

1.657 

2.347 

4.256 

4.922 

8.881 

9,055 

1.177 

1.006 

198 

269 

198 

269 

156 

288 

156 

288 

1.064 

1.103 

2.651 

2.443 

2.342 

2.917 

152 

178 

180 

190 

480 

541 

1.004 

1.235 

2.886  1 

3.085 

2.657 

2.638 

1.389 

1.196 

5.416 

7,365 

13.143 

13.188 

5.314 

5.849 

5.621 

5.562 

956 

3.057 

834 

3.141 

1.021 

2.836 

11.136 

9.778 

11.402 

8.951 

10.118 

11.030 

10258 

11.096 

3,328 

3.467 

6.229 

7.066 

10.183 

8.562 

6.338 

6.295 

8.235 

4.194 

13.308 

11.316 

33.694 

10.805 

4.383 

4.854 

1.452 

2.009 

1.545 

2.025 

5.049 

11.222 

8.337 

11.009 

13 

108 

1.224 

171 

8.731 

8.623 

1.822 

1.034 

214 

113 

10.457 

12.089 

3.059 

2.678 

2.829 

3.657 

0 

0 

0 

0 

0 

0 

8.619 

11.0J3 

11,836 

8.053 

22,447 

17.497 

State 


FL 
FU 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
Ft 
FL 
FL 
FL 
FL 
FL 
FL 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


Plant  name 


Crystal  Bivef 

Crystal  River........ 

Crystal  River 

Cutler 

Cutter  .„ „. 

Deerhaven 

Deertiaven 

FJ  Gannon 

FJ  Gannon 

FJ  Gannon 

FJ  Gannon 

FJ  Gannon _. 

FJ  Gannon 

Fort  Myers 

Fort  Myers 

GE  Turner 

GE  Turner „. 

GE  Turner 

Henry  0  King 

Henry  0  King 

Higgina 

Higgins 

Higgins „... 

Hookers  Point ..... 

Hookers  Point 

Hookers  Point 

Hookers  Point 

Hookers  Point 

Hookers  Point 

Indian  River 

Indian  River 

Indian  River 

JD  Kennedy 

JD  Kennedy..- 

JD  Kennedy 

JR  Kelly 

Larsen  Memorial. 

Lauderdale 

Lauderdale 

Manatee 

Manatee 


Unit 


Martin 

Martin „ 

Norttiside 

Norttiside 

Norttiskje 

PL  Bartow 

PL  Bartow „.... 

PL  Bartow 

Port  Everglades . 
Port  Everglades . 
Port  Everglades . 
Port  Everglades . 

Putnam 

Putnam 

Putnam 

Putnam 

Riviera 

Riviera _ 

Riviera 

SO  Pufdom _ 

Sanlord 

Santord 

Sanford 

Sctwb 

Sctwb 

Seminole _. 

Seminole 

Smith '^ 

Smitti .„_„ 

Souttiskle 

Souttiside..... 

Souttiside 

Soutfiside 

Souttiskle 


St  Johns  River  Power  PK.. 
St  Johns  River  Power  PK.. 


2 

4 
5 

PCU5 
PCU6 
B1 
B2 

GB01 
GB02 
GB03 
GB04 
G805 
Ga06 
PFM1 
PFM2 
2 
3 
4 
7 
9 
1 
2 
3 

HB01 
HB02 
HB03 
HB04 
HB05 
HB08 
1 
2 
3 
8 
9 
10 

JRK8 
7 

PFL4 
PFL5 
PMT1 
PMT2 
PMR1 
PMR2 
1 
2 
3 
•I  1 
2 
3 

PPE1 
PPE2 
PPE3 
PPE4 
HRSQ11 
HRSG12 
HRSG21 
HRSQ22 
PRV2 
PRV3 
PRV4 
7 

PSN3 
PSM 
PSNS 
1 
2 
1 
2 
1 
2 
1 
2 
3 
4 

1 
2 


Basic 
allowance 
Mocaitont 

(tons) 


SeSOifTPY) 


21,957 

24.729 

25.389 

0 

0 

15 

7.918 

5.948 

5.729 

7.271 

9.170 

10.780 

17.684 

i147 

9.880 

0 

1.076 

1.311 

0 

0 

004 

959 

909 


89SOi,(TPY) 


21.622 

25.105 

24.817 

0 

0 

72 

7,069 

4.569 

6.412 

8.120 

7.720 

13.042 

14.034 

1.891 

9.139 

0 

2.625 

2.416 

0 

18 

1.552 

1.930 

1.931 


418 

420 

1.638 

.  1.134 

592 

1.137 

0 

0 

15 

17 

0 

154 

8 

19 

84 

94 

263 

500 

296 

263 

10.187 

12.133 

13,957 

1Z156 

2.939 

3.057 

4.340 

2.471 

9.751 

3,289 

0 

0 

14.736 

8.370 

5.323 

7.409 

5.704 

8.116 

8.322 

12.337 

4,203 

4.151 

2.667 

4.451 

5.390 

3.105 

6.743 

5.901 

— 

^ 

— 

^ 

— 

^ 

_ 

^ 

0 

0 

2.422 

3.311 

^077 

3.337 

30 

88 

49 

172 

1.345 

2.025 

2.001 

5.423 

8.226 

8.836 

9.088 

8.615 

3.801 

9.178 

13.199 

1&643 

25.906 

16.062 

22.655 

23.197 

0 

0 

0 

0 

0 

0 

78 

28 

539 

0 

10.967 

9.417 

6.467 

11.157 

63158^ 
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AppENon  B  TO  Part  72— Existing  Phase  II  Affected  Units— Continued 


Slato 


R. 

R. 

R. 

FL 

Fl. 

FL 

Fl 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

M. 

«. 

N. 

H. 

IL 

H. 

H. 

M. 

IL 

N. 

IL 

N. 

IL 

n. 

H. 
IL 
IL 
IL 
IL 

n. 

N. 
H. 
H. 
H. 
IL 
IL 
M. 
H. 
IL 
H. 
IL 
N. 
IL 
M. 
IL 
N. 
H. 
N. 
IL 
IL 


Marsjn. 

Manor) 
Marion 


Stanton  Efwrgy 

Stock  Island 

Suwannee  RnMr. 
Sunvannee  Rivar 
Suwannee  River 
Tom  G  Smith 
Tom  GSmM) 
Turkey  Port 
Turkey  Port 
Vero  Beach  Municipal . 
Vero  Baact)  Municipal.. 

Arkwright 

Art(wnght 
Arkwnght 
ArlcwngM 
Atkinson. 
Atkinson. 
Atkinson. 
Atkinson—. 
Atkinson 
Hartlee  Branch 
Hartiee  Branch 
Harllee  Branch 
Harilee  Branch 

Mcintosh 

McManus 
McManiM 

Mitchell...^ 

Port  Wantworth 

Port  Wemworth 

Port  Wa««Marth 

Port  Waf*M)rth 

Riverside-. 

Sctierer 

Scheref 

Scherer 

Scherar 

Cottins- 

CoHtns 

Collins 

Collins 

Cothos 

Collins 

CrawfoiO 
CrawfONl 

Oaliman — 

DaNman — 

DeHman 

Duck  Creek 

ED  Edwards.. 

ED  Edwards.. 

ED  Edwards.. 

Fisk 

Grand  Tower 

Grand  Tower 

Havana 

'  Havana.. 
!  Havana.. 

Havar^a.. 
I  Havana.. 
j  Havana.. 
I  Havana. 

I  Havana 

I  Havana — 

Hennepin 

I  HutsonviHe 

I  Hutsooville 
j  Joilet  9 . — 

Johet  29 

Joliet29- 

Joliet  29  - 

Joliet29.. 

Lakeside.. 


N. 

Mar 

N. 

Mer 

IL- 

Mer 

N. 

M«f 

N. 

Mer 

N. 

Mer 

H. 

New 

IL 

New 

IL 

Pow 

H. 

Pov. 

IL 

Po*. 

IL 

Pow 

IL 

RS 

IL 

RS 

•L 

RS 

IL 

RS 

IL 

RS 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Ven 

IL 

Verr 

IL 

Wai. 

IL 

Wai 

IL 

Wai 

<L 

WTll 

IL 

Will 

M. 

Will 

IL 

Will 

IL 

Wo< 

IL 

W(K 

H. 

W0< 

IL 

W0( 

IL 

Wo< 

IN. 

AB 

IN 

AB 

IN 

Dea 

IN 

Dea 

IN 

Dea 

IN 

Dea 

IN 

Edw 

IN 

Edv. 

IN 

Ed» 

IN 

Edvi 

IN 

Eim 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

Elm 

IN 

FB 

IN 

Gib 

IN 

HT 

IN 

HT 

IN 

HT 

IN 

HT 

IN 

HT 

IN 

Mei 

IN 

Mei 

IN 

Mic 

IN 

Mic 

IN 

Mic 

IN 

Not 

IN 

Not 

IN 

Not 

IN 

Pet 

IN 

Pet 

IN 

RM 

IN 

RM 
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1  Affected  Units— Continoed 

IMI 

Basic 
allowance 
allocations 

(tons) 

88SO,(TPV) 

89SO=(TPV) 

I 
1 
1 
2 

5,868 

1,044 

393 

422 

342 

• 

t 

5.448 

3.533 

0 

3 

2.060 

1,854 

2.195 

1.702 

0 

0 

• 

0 

0 

17.617 

18.294 

30.762 

31.714 

7.279 

221 

471 

7.767 

2.220 

1.684 

4,412 

642 

6.351 

6.329 

10.327 

0 

1.063 

535 

t.259 

781 

465 

931 

931 

1,928 

8.808 

10.962 

5.915 

11.640 

3.430 

8.555 

11,949 

1.389 

533 

515 

53 

S3 

S3 

S3 

53 

53 

6.336 

7.067 

4,755 

1.901 

573 

590 

3 

■-    105  .• 

S-3 

117 

S-4 

PTP1 

f»TP2 

0 

3.976 

3.547 

3 

35 

4 

17 

1 
2 

1.824 

2.275 

3 

4 

A1A 

A1B 

A2 

A3 

A4 

1 

2 

3 

4 

1 

1 

2 

2.240 

2.326 

0 

0 

0 

0 

0 

" ■"       '"' " 

17.466 

19.838 

34.255 

32.658 

8.062 

64 

145 

'■ 

3 

7.878 

1 
2 
3 
4 
8 

1 

2 

3 

4 

1 

2 

3 

4 

S 

7 

7 

8 

31 

32 

33 

1 

1 

2 

3 

19 

07 

06 

1 

2 

3 

4 

5 

6 

7 

8 

9 
.  1 
.  05 
.  06 
.  5 
.  71 
.  72 
.  81 
.  82 
.  7 
.  8 
.   1 
.  2 
.  3 

3.086 

2.518 

4.337 

39 

— 

6.882 

4.392 

5,421 

7^94 

389 

490 

642 

368 

717 

608 

606 

1.108 

12,615 

10,452 

5,627 

11.618 

3,350 

10,661 

4                 9.522 

1.565 

1.479 

1.482 

20 

28 

27 

37 

45 

~ 

'3 

_»..».. — ...  .. 

128 

6,735 

8.260 



6.556 
5.7.4 
4.529 
2.873 
3,017 
2,693 
2.838 
1.630 
2.118 
603 
1.642 
1.386 

4,940 
3,W7 

- - - 

2,341 
3^24 
3.303 
2.605 

2,26* 

891 

1,850 

2,44S 

2.030 

„ 

2.348 

' 
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Appendix  B  TO  Part  72— Existing  Phase  «  Affected  Units— Continued 

Slats 

Ptaniname 

Unil 

BMiC 
sflowmcs 
aMocattons 

(torn) 

88S0,(TPV) 

e9S0.(TPY)   • 

N. 
N. 

IL.. 
N. 
N. 
H. 
•M. 
IL 
IL. 
H. 
IL 
•L 

n. 

IL 
IL 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
.  IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

MonOn « » -..- — .« 

4 

01 

02 

04 

t>5 

06 

1    - 

2 

51 

52 

61 

62 

6 

7 

8 

9 

10 

1 

2 

3 

4 

5 

6 

7 

8 

1 

7 

8 

17 

1 

2 

3 

4 

1 

2 

3 

4 

5 

1 

2 

4 

5 

6 

11 

8-1 

7-1 

7-2 

8-1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 

5 

1 

2 

3 

4 

5 

1SG1 

2SG1 

4 

5 

6 

1 

2 

3 

3 

4 

14 

15 



6.773 
1,510 
1.038 
1.057 

28.503 
88 

17.282 
6,218 
3,130 
3.239 
6.410 
6.572 

0 

0 

0 

0 

0 

0 

1 

1 

8.256 

4.753 

1.868 

343 

613 

890 

1.633 

6,287 

0 

0 

0 

1358 

10.017 

5.728 

4.493 

3.104 

3.554 

3.416 

2.878 

5 

1.845 

1.810 

1.111 

3 
3 

6.951 

9.478 

4 

5 

797 

1..V8 

1.403 

13,561 

14.520 

1.539 

2.408 

1.669 

430 

57 

290 

17.960 

20.524 

8.177 

2.580 

5,846 
765 

MAffviosifl ,    „ , 

1.017 

Morf»fV>fM  ,              ,      1     , 

892 

Mpfertosia                           .1 _ ,, 

21,259 

Mfwprtosia                        '                          . .... .,. !'.,'. .'. ....'. 

37 

Newton  ._..    .„ „ „ ;_......_.. _.„         .„      ~™_         . , 

................. ,.... 

16.074 

KIpiMtOn                                                           - 

7.867 

Powerton * .._.„_ . _. ._—. — — _- _ — 

Powerton i™ „. _. ~ , 

Powerton ., .^^.:~- .. 

Powerton „ . : ._ ; - 

RSWaMaoe       i. , - ,- -;  ^^- 

3.781 
4.494 
4.008 

3.663 

RSWaMace — . —      _... 

RS  Wallace . -. .. 

RS  Wallace : —  ._ -.    . 

RS  Wallac* 

— 

Venice                                    .  t, ; L....... 

.. 

2 

Venice                                     _— .            .-.~-    

0 

Venice                                        ..  .»..»... ««.    ...„.........._...».«...».».»..».».............»....... 

1 

Venice..- _ . 

0 
3 

Venice                                 ,           .,„    ,..  i,.,' , ■■ , -  

.«......».»......».».... 

3 

Venice „ ;... .. — . , 

Venice                              ... .,„ 

0 

0 

8.796 

Wauhegan ..,.,. , 

4.431 

WauHegan                               ..... .„-, 

1.447 

Waokegan 

Wni  County „ „„ ....;...... 

WHI  County _ _ 

Will  County _ - _.._    ._       _     

Wt'i  County                                        ,                     ., ,  • „, 

2 

508 
908 

1.181 
4.367 

WoodRiwer _ _._ -.. 

Wood  River       .          .   ._ . - 

0 

1 

Wood  River „ .:_.. _.      

1 
1.415 

Wood  River ;.,.... _....; _ 

A8  Brown            „,,.,..  ...  ...     ,..-,: 

9.909 
7.024     , 

AB  Brown . 

Dean  H  Mitchell 

4.138 
2.997 

Dean  H  Mitchell - 

(ToanHMitcheM     ,,      ., 

1.990 
2.496 

DeanH  Mitctiell... .     .. .. 

Frt¥vard^DOft      ;.". _ 

2.491 

1 

Fr*ytfftr(^port                                                                    ,, .,. , ,  ,  , 

1,511 

FfKwirrtwvyt                                                   _ _ 

1.261 

Edwardsport _ . 

BmerW  Stout _                 ..    

Bmer  W  Stout..._ „ ... _      .....    „ 

; 

1.249 

Elmer  W  Stout ...............     _._ _..     

— 

Elmer  W  Stout   _ . ...._ .„.„._„. 

— 

pimor  W  Stout                                        _ ,„ 

_ 

Elmer  W  Stout „ „ „             ™     

Elmer  W  Stout 

PImAr  W  Atniit                                                                                                                                 

0 

EInwW  Stout .- ™ 

FBCulley -. _ -. 

Gil)Son.„ ;._. ™ 

HTPritchard _ _ 

HTPritchard ~ _ - -              ....      

1 

6.725 

7.889 

1 

2 

HT  Pritchard                                                                                  

885 

HT  Pritchard                    „ _ _ ... . ..— ,....—    - 

2.376 

HTPritchard „ - ~ 

Merom                   .. .                                     «« ..........»»...»..............-.;»..».» — «« 

795 
16.131 

Merom.- — .-„.....^,......„..„..„..«..„......................................«........-..............— ....« 

Michioan  Citv              .                          . - 

14.127 
0 

Mlchioan  Cit/  „.    _..    _    ._»...„._._ ..-.     

0 

Mictiigan  City « 

Not)lesville - 

No))(esvill«                                                          , ,• ; 

0 
202 
198 

Nohtf>9vil<*                                                                                                .■,.  - 

240 

Petersburg           .    ■                                                ,-   .     ■ , 

17.681 

Petersburg           .                                     ■■       - ^ 

18.498 

RM  Schahler _ „..    — ..    -       —    ~ 

RM  Schahfer            .              _ _ ~ 

21.692 
13J89 
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»4 
M 
IN 

IN 

IN 

IN 

M 

IN 

IN 

IN 

IN 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

(A 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


Ai>f>a«MX  B  TO  Part  72— €xistm6  Phase  H  Affected  Units— Continued 


Plant  name 


RM  SdMhtar... 

RM  SdiaNar... 

Rockport 

Ro<*ixxt 

Slats  Una 


State  Una 

Tanners  Crsok 

Tannert  Creek 

Tanners  Creek 

WMewalar  VaKey.. 
WNtewaMr  VaUey.. 

Ames 

Ames 

Courxai  Bluffs 

Courwl  Bluffs 

Council  Bluffs 

OesMoinaa 

Outxique.- 

Dubuque.- 

EanFWiadom 

Fair  Station 

George  Naai 

Gaorge  Naal 

George  Naai 

Lansing... 

Lansing 


Maynvd  Station.. 

Muacatina 

Muacattna  — 

Ottumwa. 

Pella 


Pella 

Prairie  Creek.. 

Riverside- 

Riverside 

Riverside 


Sixth  Staat 

Sixtt>  SVaal-.»... 

SixttiSkaal 

Sixth  Straal 

Sixth  Skaal 

Strealar  SMim.. 

S«jthertand 

Sutf>ef1and 


Suttierland 

Arthur  lymenyon.. 

Dmarror  River 

Cofleyvlte 


East  1 2th  Street  Plant.. 
Gaioen  City. 
Gordon  Evans.. 
Gordon  Evans.. 

Hoteomb 

HutcNnson 

Hutchinson 

Hulctunson 

Hutchinson 


Jeffrey  Energy  Center.. 
Jeffrey  Energy  Center.. 
Jeffrey  Energy  Center.. 

Judson  Large 

Kaw 

Kaw 

Kaw 

LACygne- 


LA  Cygne 

Lawrenoe 

Lawrence 


McPhersonZ.. 

Murray  Gil 

Murray  Gil.. 
Murray  Gil_ 


(Ml 


17 

18 
IMBI 
M82 
3 
4 
U1 
U2 
U3 
1 
2 
7 
8 
1 
2 
3 
10 
1 
5 
1 
2 
2 
3 
4 
3 
4 

101 
1 
8 
8 
1 
6 
7 
8 
3 
6 
7 
8 
1 
2 
3 
4 
5 
7 
1 
2 
3 
3 
1 
4 
4 

S,2 
■4  1 
2 
SGU1 


Basic 
allowance 
allocations 

(tons) 


88SO,(TPY) 


89SOk(TPY) 


Murray  Gil 


4,453 

4.978 

21.436 

0 

863 

2.327 

2.967 

3349 

3.512 

3.488 

9.396 

257 

603 

841 

1.451 

14,208 

3,400 
1.269 
1.183 
7X)15 
6.0S2 
8389 

10344 
1377 
4381 

13.193 


5.151 
1.902 

13364 

961 

1.448 

0 

1.941 

1.029 

1,141 

1.055 

9.600 

0 

0 

•  ! 

• 

2.182 

1.062 

SOI 

9.128 

0 

0 

0 

« 

438 
2.824 

• 

• 

0 

0 

15.675 

14.308 

16,336 

0 

2.266 

2.788 

0 

36.117 

13315 

0 

876 

2.695 

12,454 

« 

0 


5377 

5,673 

28.211 

3.082 

514 

1.381 

3.901 

3,338 

4,407 

3.418 

9.048 

93 

767 

620 

1.066 

11.259 

5.425 
2.641 
1.062 
5.294 
4.301 
7.642 

15.877 
2314 
3.214 

14,274 

7.849 

1,821 

13.715 

1.077 

1.317 

0 

2.187 

1.137 

1.279 

1.074 

10.537 

0 

0 

0 

o 

1.549 

1.423 

2,927 

1,978 

0 

0 

0 

0 

6 

0 

2,101 

0 

0 

0 

63 

13.597 

14,552 

13.891 

0 

754 

768 

0 

70,772 

12.573 

0 

361 

2.366 

8317 

0 

0 

0 

47 

13 


Slata 

KS 

N 

KS 

N 

KS 

G 

KS 

R 

KS 

R 

KS 

R 

KS 

T 

KS 

T 

KY 

B 

KV 

B 

KY 

C 

KY 

c 

KY 

c 

KY 

c 

KY 

c 

KY 

c 

KY 

c 

KY 

c 

KY 

c 

r 

\y,  December  3.  1991  /  Proposed  Rules 


c  H  Affected  Units— Contioued 


• 

UnN 

Basic 
allowance 
allocations 

(tons) 

88SO,(TPY) 

89SOk(TPY) 

17 

18 

MB1 

MB2 

3 

4 

U1 

U2 

U3 

1 

2 

7 

8 

1 

2 

3 

10 

1 
5 

1 
2 
2 
3 

4 
3 

4 

101 

1 

8 

8 

1 

6 

7 

8 

3 

6 

7 

8 

1 

2 

3 

4 

5 

7 

1 

2 

3 

3 

1 

4 

4 

S72 

1 

2 

SGU1 

4.453 

4.97S 

21.436 

0 

2.327 

Z987 
3349 
3,512 
3.488 
9,396 
267 

841 

1,461 
14.206 

3,400 
1.269 
1,183 
7fil5 
6,052 
8,889 

10,444 
1377 
4381 

13.153 

5,151 

1,902 

13.364 

961 

1.448 

0 

1.941 

1,029 

1,141 

1,055 

9.600 

0 

0 

0 

0 

2.182 

1.062 

501 

9,128 

0 

0 

0 

0 

92 
438 

2.824 

0 

0 

0 

0 

15.675 

14,.108 

16,336 

0 

2.286 

2.786 

0 

36.117 

13.615 

0 

878 

2.895 

12,454 

0 

0 

0 

0 

0 

5,877 

5,673 

28.211 

3.082 

514 

1,381 

3,901 

3,338 

4,407 

3.418 

9.048 

98 

767 

620 

1.068 

11.259 

5,425 

2.641 

1.062 

5.294 

4.301 

7,642 

15.877 

2.814 

•  -i 

3^14 

14,274 

/ 

7.849 

1,821 

13.715 

1,077 

1.317 

0 

2.187 

1.137 

1.279 

1.074 

10,537 

0 

0 

0 

0 

1,549 

1,423 

2,927 

1,976 

0 

0 

0 

0 





6 

0 

2,101 

1 
2 
3 
4 
1 
2 
3 
4 
1 
2 
3 
1 
2 
2 
3 
4 
S 
1 
1 
2 
3 
4 

0 

0 

0 

63 

13.597 



14,552 

13,891 

0 

754 

766 

0 

70,772 

12,573 

0 

- 

361 

2,356 



8,817 
0 

— -.. 

0 

0 



47 

13 

Stale 


KS 
KS 
KS 

KS 

KS 

KS 

KS 

KS 

KY 

KV 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KV 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

lA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 
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Appendix  B  to  Part  72— Existing  Phase  H  Affected  Units— Continued 


Pbnt  nam« 


Nearman  Creek.. 

Neosho- 

Ounidaro 

Rip4ey 

Riverton 

Rtverton.. ....« 

Tecumseh „_ 

Tecumseh 

Big  Sandy 

Big  Sandy 

Cane  Run 

Cane  Run „. 

Cane  Run 

Cane  Run 


Cane  P.\m\ 

Cane  Run 

DB  Wilson 

Dale 

Dale 

East  Bend 

Ghent 

GtMM 

Ghent 

Green  River  _. 
Green  Rh»er... 
Green  River  .„ 
Green  River... 
HL  Spurtock... 
Henderson  l„ 
Mill  Creek 


Mill  Creek 

Mm  Creek 

Mill  Creek 

Paradise 

Paradise 

Pirieville 

RD  Green 

RD  Green 

Roben  Reid 

Shawnee 

Shawr>ee „ 

Shawnee 

Shawnee 

Shawnee 

Shawnee 

Shawnee 

Shawnee 

Shawnee 

Triftrtjle  County- 
Tyrone 

Tyrone 

Tyrone 

Tyrone 

Tyrone 

AB  Paterson 

AB  Peterson 

Arsenal  Hill 

Big  Capjn  1 

Big  Caiun  1 

Big  Caiun  2 

Big  Caiun  2 

Big  Cajun  2 

CougMin 

CoughHn 

Cougtilin ___. 

DG  Hunter 

DG  Hunter 

Doc  Bonin 

Doc  Bonin 

Doc  Bonin 

Dotal  Hills 

Houma 

Houina „«»„. 

Lietierman 

Liet>ernnan 

Little  Gypsy 


UnN 


Little  Gypsy.. 


N1 

7 
1 

39 
40 

9 

10 

BS01 

BSU2 

1 

2- 

3 

4 

S 

6 

W1 

3 

4 

2 

1 

3 

4 

1 

2 

3 

4 

2 

6 

1 

2 

3 

4 

1 

2 

3 

G1 

G2 

R1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 

1 

2 

3 

4 

5 

3 

4 

5A 

181 

182 

281 

282 

283 

5 

6 

7 

3 

4 

1 

2 

3 

1 

15 

16 

3 

4 

1 

2 


Basic 
Nowsnci 

Qont) 


88SO,(TPY) 


4,610 
4306 


89SO!frPY) 


6.100 
6.587 


2.24* 

2.181 

3,900 

4.999 

2.324 

1.863 

4.070 

3.493 

14.909 

18.132 

38.232 

43.095 

_ 

0 

0 

1.580 

3.857 

4352 

3.842 

4.927 

6.550 

10.231 

9.374 

2.146 

1.637 

2.034 

1.837 

26314 

20.865 

52,751 

76.645 

11.760 

9.206 

14396 

10343 

IS 

S 

« 

s 

12 

11 

7.193 

5316 

15342 

n.496 

710 

63S 

7.677 

8362 

8.941 

10.601 

11.908 

13.155 

15.141 

14,729 

19.197 

14,471 

14.713 

17.828 

440 

307 

6.152 

6.664 

7,482 

6.195 

6,772 

— 

1,860 

1,532 

3,788 

2341 

4,137 

Z771 

3.701 

r3sa 

3335 

3357 

3.015 

2.067 

4,046 

2364 

4340 

2,441 

19312 

15358 

.. 

^ 

« 

• 

0 

S 

0 

0 

0 

0 

844 

1.03S 

— 

— 

^ 

^ 

0 

• 

1 

2 

0 

• 

15,862 

14,59* 

13306 

17.70S 

13,040 

153M 

0 

• 

0 

S 

0 

« 

0 

• 

0 

• 

• 

• 

0 

• 

10386 

9857 

• 

0 

0 

• 

0 

t 

• 

• 

3 

IS 

7 

14 

63162 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


staM 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

MD 

MD 

MO 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 


Ptant  name 


Little  Gyp9y_„ 
Louisiana  1. 
Louisiana  1. 
Louisiana  1.. 
Louisiana  2.. 
Louisiana  2.. 
Louisiana  2.. 
Mictwud. — 
Michoud  — 
MiirivMd 


Monroo 

Monro* 

Morgan  City. 
Natc^ltoct1e•.„. 
^4lnefnl^e  Poinl.. 
Nrnemile  Poinl.. 
NinefTMie  Point.. 
NmetTHto  Point.. 
Nioemite  Point- 

Oooiousas _ 

RS  Nelson 

RS  Nelson 

RS  NalKXt 

ns>  iiiaMon.»~«. 
Ho  naMon — .. 


Ruston 

Ruston 

Sterlington . 
Starlmgton. 

Techa 

Teeh* „ 


1&2.. 
Walartordl  &2.. 

WNKW  uivn ...«».». 

w-ftoxrGieo 

Willow  Glen 

Willow  Gtan 

Graham  Station 

Mason  Slaam 

Mason  Steam 

Mason  Steam.. 
WHham  F  Wyman.. 
WilHam  F  Wyman.. 
William  F  Wyman.. 
WHIiam  F  Wyman.. 
Brandon  Shores.... 

CtialV  Poinl 

Cha*  Point „ 

Dickerson 

Dickerson 

Dickerson 


Unit 


GouKJ  Street „ 

Herben  A  Wagner  .„ 
Herbert  A  Wagner.- 
Herbert  A  Wagner... 
Heftiert  AWagnar... 

RP  Smith 

RP  Smith „ 

Riverside 

Riverside 

Riverside 

Riverside 

Riverside 

Vienna 

Westport _ 

Westport „. 

Brayton  Point 

Brayton  Point 

Brayton  Point 

Brayton  Poim 

Canal 

Canal 


Cannon  Street.. 
Cleary  Flood 


3 

1A 

2A 

3A 

10 

11 

12 

1 

2 

3 

11 

12 

4 

10 

1 

2 

3 

4 

S 

10 

1 

2 

3 

4 

e 
1 

2 
2 
3 

7AB 

10 

2 

3 

1 

2 

1 

2 

3 

4 

5 

5 

3 

4 

S 

1 

2 

3 

4 

1 

3 

4 

1 

2 

3 

3 

1 

2 

3 

4 

9 

11 

1 

2 

3 

4 

5 

8 

3 

4 

1 

2 

3 

4 

1 

2 

3 

e 


Basic 

allowance 
atlocatiorts 

<t0O8) 


eascfTPY) 


10 
0 
0 
0 


4 

S 

22 

0 

0 

0 

0 

'  8 

3 

2S 

2 

20 

0 

0 

0 

0 

0 

16,145 

0 

18.597 

0 

0 

• 

0 

0 

0 

342 

332 

0 

0 

0 

0 

425 

239 

43 

33 

19 

1.295 

854 

4.795 

6.916 

21,554 

11.383 

2.211 

13.774 

15.080 

13.303 

1.196 

759 

4.099 

13.548 

2.524 

602 

4.125 

337 

209 

356 

688 

431 

5.880 

335 

428 

15.254 

14.566 

30.533 

18.613 

35.718 

32.781 

541 

523 


89  SO,  (TPY) 


13 
0 
0 
0 


46 

61 

9 


0 
0 
18 
22 
16 
7 
91 

0 
0 
0 

0 

18,844 

24 

14,042 

b 

0 

19 

8 

0 

0 

295 

232 

0 

0 

0 

0 

IB 

86 

75 

70 

65 

1.244 

1.239 

4.228 

7.637 

25.236 

18,080 

3.610 

12,392 

12,245 

15.626 

1.941 

877 

5.488 

8.399 

7.586 

589 

4.175 

1.087 

762 

906 

640 

1.100 

6710 

684 

1.214 

17.516 

16.634 

29,270 

21.233 

33,807 

38,397 

333 

651 


SIM 

MA 

CIC 

MA 

Kei 

MA 

Kei 

MA 

Ke< 

MA 

Mo 

MA 

My 

MA 

My 

K4A 

My 

MA 

My 

MA 

Ne' 

MA 

Ne< 

MA 

Sa 

MA 

Sa 

MA 

Sa 

MA 

Sa 

MA 

Soi 

MA 

So 

MA 

Soi 

MA 

So 

December  3,  1991  /  Propos 

ied  Rules 

Affected  Units— Continued 

Unit 

Basic 

allowance 

allocations 

(tons) 

B8S0.(TPy) 

89  SO,  (TPY) 

3 

1A 

2A 

3A 

10 

11 

12 

1 

2 

3 

11 

12 

4 

10 

1 

2 
3 
4 
S 
10 

1 

2 
3 

4 

e 

1 

2 

2 

3 

7AB 

10 

2 

3 

1 

2 

1 

2 

3 

4 

S 

5 

3 

4 

S 

1 

3 

4 

1 

3 

4 

1 

2 

3 

3 

1 

2 

3 

4 

9 

11 

1 

2 

3 

4 

5 

e 

3 
4 
1 
2 
3 
4 
1 
2 
3 
B 

10 
0 
0 
0 

4 
8 
22 
0 
0 
0 
0 

s 

3 

25 

2 

20 

0 

0 

0 

0 

0 

16,145 

0 

18.597 

0 

0 

6 

0 

0 

0 

342 

332 

0 

0 

0 

0 

425 

239 

43 

33 

19 

1.295 

854 

4.795 

6.916 

21.554 

11.383 

2.211 

13.774 

15.080 

13.303 

1,196 

759 

4.099 

13.548 

2.524 

602 

4.126 

337 

209 

356 

688 

431 

S.880 

335 

428 

15.254 

30.533 
18.613 
35.718 
32.781 
541 
523 

13 

0 



0 
0 

_ 

_ 



46 
61 

9 

— 

........ 

0 

0 

18 
22 

16 

7 

01 



..: 

0 
0 

0 
0 

18.844 
24 

14.042 
0 



.......*••■.»••••••••••••••■ 

0 

19 

6 

0 

0 

295 

232 

0 

0 

0 

0 

18 



86 
75 



70 

65 

1.244 

1.239 

4.228 

7.637 

25.236 

18.080 
3.610 



12.392 

12.245 

„..,. 

15.626 

1.941 

877 

.»...(......«...».»..»*• 

5.488 
8.399 
7.586 

589 

4.176 

1.087 



762 
906 
640 

1.100 

6.710 

864 

1.214 

17.516 

16.634 

29.270 

21.233 

33,807 

38.397 

333 

651 

Federal  Re^ster  /  Vol.  58.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


63163 


State 


MA 
MA 
MA 


MA 
MA 

MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 


MA 
MA 

MA 

Ml 

Ml 

Ml 

Mi 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Mi 

Mt 

Mi 

Ml 

Ml 

Mt 

Mi 

Ml 

Mt 

Ml 

Mi 

Mt 

Ml 

Mt 

Mi 

Ml 

M» 

Ml 

Mt 

Mt 

Ml 

Mt 

Ml 

Mt 

Ml 

Ml 

Ml 

Mi 

Ml 

Mt 

Mi 

Ml 

Mt 

Mt 

Mi 

Mt 

Ml 
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Plant  name 


Unit 


Cteary  Rood 

Kendall  Square 

Kendall  Square 

Kendall  Square 

Mount  Tom 

Mystic 

Mystic 

Mystic 

Mystic 

New  Boston 

New  Boston 

Salem  Hartxir- 

Salem  Hartxy~ 

Salem  Haftwr. 

Salem  Haftxv 

Somerset 

Somerset _ 

Somerset 

Somerset 

Somorset 

Somerset .. 

Somerset 

Somerset _ 

West  Spnnglield 

West  Sprmgfiald ._ 

West  SpringfieW 

BC  Cobb . 

BCCobb 

BCCobb 

BCCobb 

BCCobb 

Belle  River _ 

Belle  River _ 

Conners  Creek- 

Conners  Creek 

Concers  Creek.„ 

Conners  Creek , 

Dan  E  Kam 

Dan  E  Kam 

Dan  E  Kam 

Dan  E  Kam.„ 

Delray 

Delray 

Delray 

Dekay 

Delray 

Delray ., _._ 

Delray 

Delray 

Delray 

Eckert  Station 

Ediert  Station- 

Eckert  Station.- 

Eckert  Station 

Eckert  Stalacm 

Eckert  Slalian 

Endicott  Generating . 

Erickson 

Greenwood -... 

Kiartxx  Beach_ 

JB  Sims 

JC  Weadoek 

JCWeadock 

JH  Campbell 

JR  Whiting „. 

JR  Whiting _ 

JR  Whiting. 

James  Oe  Voung 

Marysville ._; 

Marysvtile  _ _-..... 

Marysville -^._-__..- 

MarysvHIe 

Mistersky „ 

Mtstersky— , ~, 

Mistersky ._ 

Monroe _________ 

Monroe.— .-___...„. 


If 


9 
t 
2 
3 
1 
4 
S 
6 
7 
1 
2 
1 
2 
3 
4 
1 
2 
3 
4 
5 

e 

7 

8 

1 

2 

3 

1 

2 

3 

4 

5 

1 

2 

IS 

16 

17 

18 

1 

2 

3 

4 

7 

8 

8 

10 

11 

12 

9 

10 

12 

1 

2 

3 

4 

5 

6 

1 

1 

1 

1 

3 

7 

8 

3 

1 

2 

3 

5 

9 

10 

11 

12 

5 

6 

7 

1 

2 


Basic 

allowance  . 

allocations^ 

(Ions) 


88  SO,  (TPV) 


1.404 

58 

49 

292 

10.601 

4.441 

2.394 

4.30e 

10,404 

0.458 

9.171 

4.715 

4.240 

10.015 

27.086 

• 

0 

0 

0 

0 

0 

4.tM 

sae 

490 

3.744 

711 

729 

600 

6.060 

6JDZ7 

16.447 

t«.S37 

736 

614 

mf 

0 

8.041 

6.414 

1.53i 

2.209 

0 

• 

0 

0 

e 

0 

0 

0 

0 

1.226 

1J29 

1>i7 

2.211 

2.942 

2.437 

6.314 

«.72a 

1.728 

1.422 

8.871 

6.246 

6.60<1 

22.134 

4.489 

4.145 

5.239 

1.189 

280 

177 

235 

125 

453 

606 

0 

aejee 

37.317 


89SO.  (TPV> 


1.625 

119 

118 

191 

9.864 

4.601 

2.009 

3.370 

9.218 

7,752 

5.367 

5.729 

6.16t 

10.057 

28,194 

0 

0 

0 

0 

0 

0 

4.792 

6.890 

520 

492 

864 

1.044 

860 

845 

6,357 

5,717 

14.666 

i4,?96 


4,72t 

11,252 

1,002 

2.508 


1.376 
1.253 
1.486 
2.967 
2,622 
2.341 
9.16S 
6.664 
1.997 
1,8S8 
8,517 
4,617 
6,480 
24.27» 
4.134 
4,617 
5,539 
1.15* 


36» 

684 

33 

30,6^5 
29,B59 


Q3164  Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3,  1991  /  Proposed  Rules 

Appendix  B  TO  Part  72— Existing  Phase  II  Affected  UNrrs— Continued 


Stai» 


Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 


Plant  name 


Monroe , 

Monroe 

Presque  Isle. 
Presque  Isle . 
Presque  Isle. 
Presque  Isle. 
Presque  Isle. 
Presque  Isle. 
Presque  Isie. 
Presque  Isle. 
River  Rouge. 
River  Rouge. 
River  Rouge. 

Sfiiras 

StCla» 

St  Clair.. 
St  Oar. 
StCtar.. 
St  Clair. 
StOair. 
StOair. 


Trenton  Channet... 

Trenton  Chanrtel... 

Trerrton  Channel... 

Trenton  Channel... 
i  Trenton  Channel... 
I  Wyandotte 

Allen  S  King .: 

I  Black  Dog 

i  Black  Dog 

Black  Dog 

Black  Dog 

Clay  Boswen.. 

Clay  Boswell.. 

Oay  Boswell.. 

Clay  Boswell.... 

Fo«  Lake 

High  Bridge 

High  Bridge 

High  Bridge 

Hoot  Lake 

Hoot  Lake 

ML  Hitibard 

ML  Hibbard 


Minnesota  VaNey ... 
Northeast  Station... 

Riverside  » 

Riverskto 

Riverside 

ShertMme  County.. 
Shertxxne  County.. 
Shertxjme  County.. 

Stiver  Lake 

Syl  Laskm 

SylLaskin 

Baxter  Wiaon 

Baxter  Wilson 

Delta 

Delta 

QeraM  Andrus 

Jack  Watson 

Jack  Watson 


Jack  Watson... 

Moselle 

Mosata 


Moaete.. 


Natchez.. 


RD  Morrow. 
RO  Morrow.. 
Rex  Brown.. 
Rex  Brown.. 
Rex  Brown  „ 
Rex  Brown.. 

Sweatt 

Sweatt 


Unit 


3 

4 

2 

3 

4 

5 

« 

7 

8 

9 

1 

2 

3 

3 

1 

2 

3 

4 

5 

6 

7 

9A 

16 

17 

18 

19 

7 

1 

1 

2 

3 

4 

1 

2 

3 

4 

3 

9 

10 

11 

2 

3 

3 

4 

3 

NEPP 

6 

7 

8 

1 

2 

3 

4 

1 

2 

1 

2 

1 

2 

1 

1 


Basic 
aHowance 
allocations 

(tons) 


MsarrpY) 


Victor  J  Daniel  Jr. 
Victor  J  Daniel  Jr.. 


1 

2 

3 

1 

1 

2 

1A 

IB 

3 

4 

1 

2 

1 

2 


egsOjfrPY) 


33.138 
39.363 
322 
1.449 
1.547 
^S45 
3.038 
2.92S 
3.010 
2356 
0 
8.915 
8.422 
1.242 
3,222 
3.886 
3.875 
4.196 
0 
10.712 
10.552 
15.958 
2.705 
83 
^483 
0 
1.12S 
13.820 
966 
1.984 
2.738 
3.866 
1.967 
2.472 
18.178 
24.043 
2.145 
158 
297 
1.412 
530 
372 
289 
460 
244 
421 
2,768 
3.326 
7.917 
26.079 
24.160 
11.633 
1.416 
153 
484 
156 
3,624 
0 
0 
6.239 
0 
0 
1 
7 
26 
0 

6.160 

5.521 

0 

0 

0 

43 

248 

256 

14.968 

14.354 


29,947 
30.013 
96 
1.458 
1,429 
2.829 
2.512 
2,782 
2.710 
3,107 
0 
7.027 
8,668 
1.128 
4.223 
3,570 
3,494 
3.990 
0 
9,574 
17.569 
14.780 
2.804 
0 
2,441 
0 
1,295 
33.119 
418 
492 
1.460 
3.196 
2.515 
1 
15.433 
22,665 
2,094 
0 
905 
1,323 
822 
878 
469 
386 
218 
342 
3,781 
3.682 
9.748 
19,643 
20.230 
11.053 
2.382 
196 
439 
379 
6.959 
0 
62 
4.523 
3 
0 
1 
57 
126 
96 

5.440 

6.628 

0 

0 

25 

46 

13 

32 

7.647 

7.471 
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II  Affected  UNtrs— Continued 

Unit 

Basic 

alkwirance 

allocations 

(tons) 

88SO,(TPV) 

89SO,(TPY) 

3 
4 
2 

3 
4 
S 

6 
7 

e 
e 

1 

2 

3 

3 
1 
2 
3 
4 
S 
6 
7 

9A 
16 
17 
18 
19 
7 
1 
1 
2 
3 
4 
1 
2 
3 
4 
3 
9 
10 
11 
2 
3 
3 
4 
3 

NEPP 
6 
7 
8 
1 
2 
3 
4 
1 
2 
1 
2 
1 
2 
1 
1 
2 
3 
1 
2 
3 
1 
1 
2 
1A 
IB 
3 
4 
.  1 
.  2 
.  1 
.  2 

33.138 
39.363 
322 
1.449 
1,547 
2.645 
3.038 
2.925 
3.010 
2.856 
0 
8.915 
8.422 
1.242 
3.222 
3,886 
3.875 
4.196 
0 
10.712 
10.552 
15.958 
2.705 
83 
2.483 
0 
1.125 
13.820 
966 
1.984 
2.735 
3.865 
1,967 
2.472 
18.178 
24,043 
2.145 
158 
297 
1.412 
530 
372 
289 
460 
244 
421 
2,768 
3,326 
7,917 
28,079 
24,160 
11,633 
1,416 
153 
484 
156 
3.624 
0 
0 
6,239 
0 
0 
1 
7 

as 

0 

6.160 

5.521 

0 

0 

0 

43 

248 

256 

14.968 

14.354 

29.947 



30.013 
96 



1,458 
1,429 
2.829 

2.512 

._......        _ 

2.782 

2.710 
3.107 
0 
7.027 
8.669 
1.128 

4,223 

3.570 

"■ 

3.494 

3,990 
0 

9.574 

17,569 

14,780 

2,804 



0 

2.441 
0 



1,295 
33,119 

418 

~— .. 

492 
1,460 
3,196 

2.515 

1 

15.433 

22.665 

2.094 

• — 

0 
905 

1,323 

•>»•■»■•«•••••••• 

822 

878 

469 

386 

218 

342 

3,781 

3.682 

9.748 

19.643 
20,230 

11,053 



2,382 

196 
439 
379 

6,959 

0 



62 

4,523 

3 





1 

57 

126 

96 



5.440 

6,628 

0 

0 

25 

4e 

13 
32 

7,847 
7.471 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


State 


MO 
MO 
MO 
MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NH 

NH 

NH 

NH 

NJ 

NJ 

NJ 

NJ 


Plant  name 


Blue  Valley.. 
Chamois 


Columbia 

Columbia 

Columbia 

Grand  Avenue.. 

Hawthorn 

iatan 


James  River . 
James  River . 

Jim  Hill 

Lake  Road.... 
Meramec 

Twl  OTBi  I  ivC  ■■■■•.• 
MvrSrnOC 

Meramec 

Rush  Island .. 
Rush  Island .. 


Sibley 

Sibley 

Sikeston 

Southwest 

Thomas  Hill 

Coistrip 

Colstrip 

Cotstrip 

Colstrip 

Frank  Bird 

JE  Corette 

Lewis  &  Clark 

Bluffs 

CW  Burdick 

Canaday 

Gerald  Gentleman  Sta.. 
Gerald  Gentleman  Sta .. 

Harok)  Kramer 

Harold  Kramer 

Harold  Kramer 

I  Harold  Kramer 


Unit 


Hastings  Energy  Center.. 

Jones  Street 

Jones  Street 

Lon  Wright 

Netxaska  City „ 

North  Omaha ~...... 

North  Omaha 

North  Omaha 

North  Omaha 

North  Omaha 

Platte 

SheWon 

Shekton 

Clark 

Clark 

Dark „„ 

Fori  ChurchiH 

Fort  Churchill 

Mohave 

Mohave 

North  Valmy 

North  Valmy 

Retd  Gardner 

Reid  Gardner 

Reid  Gardner 

Reid  Gardner 

Sunrise _ 

Tracy 

Tracy 

Tracy — 

Newington ....... 

Schiller 

Schiller Z 

BL  England . — 

Bergen 

Bergen _™.™,.., 

Burllngton...„.........._...».. 


1 

2 

3 

4 

1 

2 

1 

2 

1 

1 

MB3 

1 

2 

3 

4 

1 

2 

B1 

4 

B-3 

1 

1 

2 

1 

2 

3 

4 

1 

26 

27 

8 

1 

1 

2 

3 

4 

5 

1 

1 

2 

1 

2 

3 

1 

2 

1 

2 

1 

2 

1 

2 

3 

4 

1 

1 

2 

3 

1 

4 

S 

6 

3 

1 

2 

7 


Basic 

allowance 

allocations 

(tons) 


88SO,(TPY)       89SO,(TPY) 


-U 


2,079  I 
7.444  I 
1.962  I 
1.826 
0 

6.870 

14.263 

5.243 

5.628 

7.213 
2.388 

ZJBST 

3.547 

5,043 

35,767 

32.296 

3,277 

2.696 

8.196 

5.876 

17,230 

7,825 

7,447 

2.702 

2,763 

6,464 

1,463 

0 

0 

374 

9,634 

9,406 


919 


819 

11,566 

1,096 

1.820 

2.035 

2,495 

^767 

1,719 

2.660 

2,255 

25 

47 

0 

259 

753 

24.527 

24.792 

5,335 

1.624 

&010 

2.154 

2,066 

2.860 

154 

7 

14 

824 

23,307 

2,775 

^480 

2,596 

2,442 

576 

521 

882 


1.064 
8.472 
1.948 
1.071 
0 

6884 

16467 

4.506 

4.297 

6.137 

2.762 

3.146 

3 

8.786 

27.562 

32.795 

3.063 

3.816 

7.746 

4.348 

14.653 

7.289 

7.438 

2.596 

2.783 

6.720 
1.888 

0 

263 

10.445 

11,702 


678 


1.150 
7.499 
978 
1.353 
1,700 

^196 

2.788 

1,862 

1,973 

2,225 

186 

344 

0 

252 

272 

22.039 

20,488 

5.261 

1.835 

^03S 

^232 

3,340 

212 

18 

6 

331 

25.326 

2.909 

2.442 

2532 

3.380 

535 

332 

1.016 
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Sato 


NJ 

HI 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 


NM 
NM 
NM 
NM 


NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NV 
NY 
Hf 
NV 
N¥ 
NV 
NV 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


Appehchx  B  to  Part  72— Existihs  Phase  II  Affected  Units— Continued 


Plant 


OeepwMar. 


OeepiMtar. 

Oeepwatar. 
Deepwater. 


Deepwater. 

Gilbert _ 

Gilbert „ 

GMbert. 


Gilbert.-. 
Gilbert..- 
Gilbert.... 
Gilbert- 
Hudson.. 
Hudson.. 
Keenly... 
Kearny  .- 
Lindan... 


Unden 

Linden 

Unden 

Mercer 

Mercer. _ 

SayreviHa  — 
Sayrevilie—. 

;  SayrevtUe 

{  SayrevMa  — 

SayrevHa 

Sayrevilte 

Sawaren...— 

Sewaren 

Sewaran 

Sewaren 


Ml* 


Sewaren.. 

Werner .... 


Cunningham  -... 

Cunningham . 

Escalanie..- 

Four  Comere.... 
FourComar8.... 
Four  Comer*.... 
Four  Comers-.. 
Four  Comers— 
Maddox - 


North  Lovinglon. 
Person 


Person.- 
Heeves.. 
Hooves     i.ii 

Reeves 

R<o  Grande - 
R)oQrande- 
Rio  Grange.. 
Rio  Grande.. 
Rio  Granda- 

I  San  Juan. 

I  San  Juan. 


San  Juan 

San  Juan 


I  S9th  Street 

S9thStre«l 

59th  StiBat— 
74th  Straat— 
74th  Street-.. 
74th  Streal.— 


Albany 

Albany 

Albany  — 

Albany _ 

Arthur  KiH- 
ArthurKW- 

Astoria 

Astoria 

i  Astona 

I  Astona. — 


1 

3 

4 
5 

« 

•1 

«e 

03 

04 

05 

06 

07 

1 

2 

7 

• 

2 

4 

11 

12 

13 

1 

2 

02 

09 

05 

08 

07 

00 

1 

2 

3 

4 

5 

04 

121B 

122B 

1 

1 

2 

3 

4 

S 

05>B 

82 

3 

4 

1 

2 

3 

4 

S 

« 

7 

• 

1 

2 

3 

4 

1W 

1M 

IIS 

120 

421 

122 

4 

2 

3 

4 

20 


Basic 
allowance 
allocations 

(tons) 


88  SO,  (TPY) 


40 
20' 


.-30 

-J  40 


"H — 


89  SO,  (TPY) 


1.055 
0 

04 

0 

0 

2.723 

2.188 

57 

191 

on 

22 

21 
22 

40^ 

178 

14.063 

128 

408] 

330 

178 

678 

067 

637 

0.197 

8.751 

4 

2 

8 

1 

214 

374 

40 

64 

74 

438 

t> 

472 

« 

0 

1.323 

3.288 

3.571 

4.398 

13,'823 

13.823 

0 

0 
0 
0 
0 
0 


0 

o 

0 

5.821 

4.206 

8.484 

0.270 

41 

42 

38 

488 

408 

108 

3.261 

2.050 

2,318 

2.638 

1M8 

2.48S 

258 

488 

774 

1.275 


7SB 

« 

4S 

O 

0 

3.019 

1.929 

05 

67 

1.439 

48 

SB 

a 

a« 

178 

17.647 

204 

275 

658 

387 

777 

501 

741 

9.899 

8.530 

2 

1 

5 

10 

354 

202 

104 

120 

87 

104 

e 

161 

a 

0 

1.185 
3.341 
3.540 
4.630 

11.331 

13.452 

O 


O 

e 

8 


2 

5 

17 

6.217 

6.756 

9.512 

11,685 

11 

21 

23 

136 

38 

190 

1.145 

1,005 

584 

1.188 

1.543 

2.638 

444 

253 

1.572 

1.938 
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I  Affected  Units— Continued 


tJnII 

Basic 
allowanM 
allocations 

(tons) 

1 
3 

•1 

«e 

63 

«4 

05 

06 

97 

1 

2 

11 
12 
13 

2 

fle 

M 

m 

•7 

«• 

04 

121B 
122B 

051B 
S2 

1W 
114 

lis 

120 
121 
122 

20 
30 

to 

20' 

J30 
J  40 

- 



"" .....«...* 



....«i!»....*.»..^»>~>— • 

.»»...*...«.».»^ 



— 

MM.»»«»>».»».i 

—rr"- "•••• 









68  SO,  (TPY) 


89SO,(TPY) 


1.055 
0 
0 
0 
0 

^7^3 

2.166 

67 

151 

979 

22 

21 

22 

19 

178 

14.063 

126 

166 

330 

176 

878 

067 

637 

0.197 

6.7S1 

4 

2 

«1 

1 

214 

374 

40 

64 

74 

138 

0 

172 

• 

« 

1.323 

3.2>8 

3.571 

4.390 

13.«23 

13,623 

C 


736 

0 

15 

0 

0 

3.019 

1,929 

95 

67 

1,439 

16 

26 

23 

24 

176 

17.647 

204 

275 

387 

777 

591 

741 

9.899 

8,530 

2 

1 

S 

10 

354 

202 

104 

120 

97 

104 

0 

161 

0 

0 

1.1BS 

3,341 

3,540 

4.630 

11.331 

13,4S2 

« 


« 

— 

e 

— . 

« 

0 

« 

• 

0 

« 

— 

— 

^. 

^ 

0 

< 

0 

« 

0 

17 

5.621 

6.217 

4.208 

6.756 

6.404 

9.512 

9.270 

11,885 

41 

11 

42 

21 

39 

23 

160 

136 

106 

39 

106 

190 

3.261 

1.145 

2.050 

1,005 

2.316 

584 

2.639 

1.188 

1.626 

1.543 

2.165 

2.638 

256 

444 

106 

253 

774 

1.572 

1.275 

1.936 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


I 

Stai* 

Plant  nsTje 

Unit 

Basic 
aHoiMno* 
aModOona 

(tont) 

88  SO,  (TPY) 

89  SO,  (TPY) 

NY 
NY 

Astoria 

Bowline  Point .^..... ...._ 

50 

1 

2 

63 

64 

66 

66 

67 

68 

001 

2 

10 

20 

50 

60 

70 

40 

40 

50 

11 

12 

13 

4 

5 

1 

2 

3 

4 

71 

72 

73 

74 

81 

82 

83 

84 

100 

1 

2 

3 

4 

3 

4 

S 

4 

1 

2 

3 

4 

5 

0 

1 

2 

10 

20 

30 

1 

2 

3 

4 

7 

0 

12 

1 

2 

3 

4 

1 

2 

9 

10 

11 



1.777 

i511 

2.740 

5.890 

6.682 

5.752 

3.067 

10.484 

14.116 

2.482 

799 

946 

3.745 

6.040 

10.291 

9.251 

592 

874 

743 

438 

113 

189 

342 

3.S? 

2.486 

2.355 

8.977 

2.630 

2.379 

1.143 

1.158 

1.879 

1379 

0 

0 

0 

0 

0 

0 

0 

0 

321 

1.088 

1.089 

1.078 

1.076 

70 

1.963 

2.907 

8,076 

0 

0 

0 

16 

20.905 

8.957 

612 

631 

495 

507 

2J00 

7.007 
3.122 
5.265 
4.678 
5.620 
16.513 
21.496 
4.313 

a 

0 

1.683 

4^14 

NY 

Bowline  Point ..._~ -». .   ~ 

2.269 

NY 

OR  Huntley . ..... « 

8.211 

NY 

CR  Huntley 

7.867 

NY 

OR  Huntley    -- 

7.665 

NY 
NY 

CR  Huntley 

CR  Huntley - - ~ 

CP  wuntlfly                                                     

8.037 
17,452 

NY 

.^..»»». 

15.514 

NY 

Charles  Poletti  „„...,„...... .„._ 

894 

NY 

570 

NY 
NY 

Danskammer .™...™...™.™....„ 

601 
3.594 

NY 

6,737 

NY 
NY 

OunKifK _    — 

Qijf>)^irt(                                                                                                           „■-,.,, 

11.429 
11.325 

NY 
NY 
NY 

EF  Barrett 

EF  Barrett .^ „ ™ ™    ..... 

East  River ~        .     . ~.— 

283 
842 

673 

NY 

519 

NY 

East  River      „    „ -. .... 

373 

NY 

347 

NY 

Glenwood                         „ ».....»...»»» «« „.....»... 

488 

NY 

514 

NY 
NY 
NY 

Goudey 

Goudey 

Gou<ley                                                          . T 

2,573 
2.389 
9.425 

NY 

(ireenidge                                                                    „„ m  ■    

8.450 

NY 

3.393 

NY 

Hickkng                                                                                                             ..           -. 

1,824 

NY 
NY 

HickHng „ _       

HicVlirig                                                                                                                            

— 



1.784 
2.168 

NY 

HickHng 

2.037 

NY 

Hudsor)  AverHje                          „.     _  .  ™   ™ 

._ 

NY 

Hudson  Avenue                                 

_ 

NY 

H^Klson  Avenue                              _ ,,,,,, 

^ 

NY 
NY 
NY 

Hudson  Avenue ; 

Hudson  Avenue .............. ..... „.. ..„.._.„„ „.      ..__.. 

^^ 

NY 

Hudson  Avenue „„„.„...._...„...„„« 

_ 

NY 

Hudson  Avenue _ ...„...„    ._ 

— 

NY 

Hudson  Avenue 

Jennison „..     „   

JannMvy)                                                                                  ,. 

349 

NY 

1.434 

NY 

1.327 

NY 

Jennison                                „ r,i,T-r---- 

1.303 

NY 

*"•*—•"* ———' 

1.150 

NY 

Lovett „ . .._. ._....~. .™.......... 

458 

NY 
NY 

Lovett .. 

Lovett .. 

Northport ... _    .. ........... —    ... 

3,276 
3,938 

NY 

8.036 

NY 
NY 
NY 

Oswego 

Oswego „ 

Oswego                                                                    »...».  ................................................... 

0 
0 

0 

NY 

Oswego ; 

Oswego '. 

799 

NY 
NY 

20M2 
7.914 

NY 

Port  Jefferson ......„..........._......._...„. .™ — 

977 

NY 

Port  Jefferson .. 

Raveftswood ««..    ».....»«     ................. 

941 

NY 



403 

NY 
NY 

Ravenswood ............................. ......... .... „.......„.„„ „~    .. 

Ravenswood . . — . ..™..™.,..™...™_.~..i ~~_ — 

Horrhilclof  3                .,.., 

513 
3.06S 

NY 





NY 
NY 

Rochester  3 « «. 

I 

NY 

Rrtrh««t«f  1                                                                                                                               



NY 

PnrtiAfttor '^ ,,.,t— - 

_ 

NY 

•" 

— 

NY 
NY 

Rochester  3 - 

8.139 

4.514 

NY 

RrwS^ACtnr  7                                                                                                                

6.477 

NY 

6.263 

NY 

7.731 

NY 

Rofiflton ...TT-T-T- 

23.594 

NY 

Roseton 

SA  Cartson    ,  , —    - 

22.464 

NY 

"•*»^ **'f"'"" 

3,212 

NY 

SA  Carlson J — - 

0 

NY 

SA  Carlson „ _ 

0 
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Appendix  B  to  Part  72— Existing  Phase  II  AfTECTto  Untts— Continued 

Siaia 

Plant  nam* 

Uiit 

Basic 

allowance 
allocations      i 
(tons) 

88SO,(TPY) 

89SO:frPY) 

NY 

SA  Carlson                                                             

t2 

1 

41 

42 

S4 

S2 

«1 

62 

ee 
w 

1A 

»e 

to 
1 

2 

3A 

38 

4A 
48 

1 

2 

3 

81 

82 

1 

2 

81 

1 

2 

ei 

82 
82 

1 

to 

0 

11 

13 
14 

0 

13,619 

9 

3 

13 

12 

21 

27 

67 

72 

7.031 

9.022 

33.395 

46.690 

« 

• 

0 

0 

2579 

0 

0 

3.796 

4.617 

0 

0 

« 

0 

12.716 

672 

833 

1 

0 

0 

5.309 

4.397 

5.255 

1,172 

1.582 

8,407 

912 

906 

5,206 

11.66? 

11,671 

9.326 

13,851 

12,146 

12.146 

0 

2,238 

0 

0 

18,006 

18,903 

14,978 

14.978 

11.589 

11.589 

692 

643 

1.569 

10.850 

10.618 

24,278 

25,878 

16.903 

0 

26.803 

16.348 

18,100 

3,467 

7.977 

1.344 

0 

0 

0 

0 

0 

NY 

" 

14,439 

NY 

Waterside           ~          -    .         - - 

0 

NY 

Waterside                    ...         ~_     «     .„_._........._ «~. 

0 

NY 

WWalaraWte                                                               _ 

. 

57 

NY 

Waterside                                      - — 

57 

NY 

Waterside                                                .,„„„-, 

59 

NY 

Waterside 

67 

NY 

Waterside                                                                            i    

103 

NY 

Waterside                                 

116 

NC 

AsbeviMe                                   - 

9.696 

NC 

AR^ffvilte                                                                 

11,566 

NC 

Bolows  Creek 

32.867 

NC 

Botowo  Creelt                                                               .       - 

............................ 

42,5P4 

NC 

fhich 

0 

NC 

NC 

Buck "" • 

Budt 

0 

0 

NC 

Buck                                        ■■-, 

0 

NC 

Buck                                                      ,.,: ■„ 

— • 

1,536 

NC 

CaoeFew          .        .._.     _.    _.                   "— 

0 

NC 

Cape  Fear 

«. ... 

0 

NC 

Cmm  Fear    _ > 

5.666 

NC 

5.017 

NC 
NC 

Oilfside _. 

nifffil^                                             



0 
0 

NC 

0 

NC 

CKffside ..     ~      . 

0 

NC 

NC 

Qiftside ....«        »,..»«,....».w..»»»»»....«.....«...».».*..»«».»..»...............«..«H»»«».».........».»*.»» 

Oen  Riwer       ,., , , 

»...' 

t4.190 
186 

NC 

n%n  River ,  .     ,  .,  ,  ■  -, 

133 

NC 

r>in  Riw^       

1,080 

NC 
NC 

GO  AMeo _ _ 

Pfi  AiVm                                                                                                                                       , 

0 
1,123 

NC 

GGAHen „   ; 

5,388 

NC 

na  AMMO    ,,.. .,.,. . 

5,694 

NC 
NC 
NC 

GGAHen : _ 

LV  Sutlon...„. „             

LV  Sutton..          .      _ 

3,653 
1,738 
2,112 

NC 

ivs^no"  

12,043 

NC 
NC 

Lee 

Lee ._ „ 

IM                  ,                                          , 

1.465 
1.507 

NC 



5.582 

NC 
NC 
NC 

Marsha*  .11!    ZZZZZZ™  ™ZZZr  ZZr    Z!ZZZZ!Z  zzz 

MarshaH _. 

MarstMH „.„„ ., ,...., 

12.384 

9,344 

21,254 

NC 

21.941 

NC 
NC 

Mayo .„ „ 

Mayo „     _    .        

:-r::zd 

26.167 
0 

NC 

NC 

flivertMnd _ _ ..             _„„  .„.„„.„.. ;.       . ...... 

0 

1,642 

NC 

NC 

0 
0 

NC 

16.294 

NC 
NC 

ftaxtwro..     

22.980 
28.489 

NC 

ROXtXVO    .      .     .         „     ™__                                                                           „     ™ . 

0 

NC 

Roxtnm    ,...,.. ...,, , 

22,112 

NC 
NC 

RoxtMro ..       „ „ 

- 

0 
887 

NC 

1.141 

NC 
NO 

Anteiope  VaHey „ _.      

1.896 
8,915 

NO 

Anteiope  Valley „ „„                ™  

10,112 

no 

Coal  Creek _             _         .  .. 

26,337 

NO 

Coal  Creek . _._ „              . „ 

26.041 

NO 

Coyote 

InlanrfQMB ,  ,   , 

16.221 

NO 

4.326 

NO 
NO 

LeIandOWi „ 

Mitton  R  VOMT^ 

• — 

16,991 
16.132 

NO 

Milton  R  Young  ..__.        _.„        _                                       „       

18,403 

NO 

RMHASlifltt                         ,     , 



5.174 

NO 

Stanton 

Stanton .„_„.._......_„. _„._.<. 

8.502 

NO 

— " 

1.127 

OH 

Acme ............. „..„ ..._ 

0 

OM 

Acm« 

0 

OH 

Acme _ ._„„.„„ 

0 

OH 

Acme „ 

0 
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Effected  Units— Continued 


! 

Unit 

Basic  ! 
allowance  | 
allocations 

(tons) 

68  SO.  (TPY) 

89SOs(TPY) 

12 

1 

41 

42 

51 

52 

«1 

«2 

60 

66 

1A 

ie 

10 

3A 

38 

4A 

48 

1 

2 

3 

81 

82 

1 

2 

81 

1 

2 

«1 

82 

82 

1 

10 

9 

11 

13 

14 

0 

13.619 

3 

3 

13 

12 

.   M 

27 

«7 

72 

7.031 

9.022 

33.396 

46.690 

0 

0 

0 

0 

2.279 

0 

0 

3.796 

4,617 

0 

0 

6 

0 

12.716 

672 

633 

1 

0 

0 

5.309 

4.397 

5.255 

1.172 

1.562 

8,407 

912 

906 

5.206 

11.66? 

11.871 

9.326 

13.851 

12.146 

12.146 

0 

2.238 

0 

0 

18.006 

16.903 

14.978 

14.978 

11.589 

11.589 

692 

643 

1.569 

10.850 

10.618 

24.278 

25.878 

16,903 

0 

26.803 

16,346 

18.100 

3.467 

7.977 

1.344 

0 

0 

0 

0 

0 

- 

14,439 
0 

0 

57 

57 

56 

67 

103 

* 

116 

0,696 

11,566 



32.867 
42,504 

0 

, 

0 

„.„ 

0 

0 

— - 

1,536 
0 

0 

5.666 

" *****' 

5,017 

0 

0 

0 



0 

14.190 

„,„ 

186 

133 
1.080 

0 

1,123 

; 

5,388 
5.694 
3.653 
1.738 
2.112 
12.043 

1,465 

1.507 

.........»«»»»■••«••«• 

5.582 
12.384 

9,344 

21.254 

"•'•" 

21.941 



26.167 
0 
0 

1.642 

0 

0 

16.294 

22,980 

28.469 



0 

22.112 

•■ 

0 
887 

1.141 

1.896 

— 

8.915 
10,112 



26.337 

26.041 

16.221 

4.326 



16,991 

16.132 

18.403 



5.174 
6.502 

1.127 

— 



0 
0 

0 

0 
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SMB 

Ptammme 

IMI 

Bnic 
•Rowanoe 

aHocaoons 
(tons) 

68  SO,  (TPY) 

89Sa(TPY) 

OH 

Arn» 

15 

16 

91 

•2 

6 

9 

10 

11 

7 

6 

1« 

1 

2 

S 

4 

» 

« 

6 

11 

12 

13 

4 

S 

7-1 

7-2 

6-1 

»^ 

25 

26 

• 

1 

2 

3 

4 

2 

6 

18 

•1 

•2 

89 

M 

6 

H-1 

H-2 

H-S 

H-4 

H-9 

H-e 

001 
002 
003 
004 
006 
006 

9 

10 

11 

Af» 

7251 

• 

724 

811 

567 

3.462 

5.626 

5.546 

6.416 

0 

5.926 

6.643 

4.666 

6.717 

6.712 

9,946 

24.252 

10.809 

11.467 

1.SM 

1.647 

6.797 

2.430 

2.640 
60* 

51,470 
46.730 
44.606 
80.348 
23,571 

8,330. 
286 
272 
280 
360 
17,335  J 

1,002 
606 
945 
933 
822 
853 

3.661 
3.625 
3.002 
3.430 
1,313 
1.417 
1.077 
1.152 
1.161 

i.an 

5.004 
9,502 
10.184 
6.263 
8,860 
6.771 
7,746 
1,722 
1,652 
3,304 
3,421 
0 

~0^ 

1 

ON 

V»f     

570 

OH 

Arm* 

4Z7 

OH 

Aiinyi                                        

400 

OH 

A^tfih^ilf 

5.731 

OH 

^i)htAhv>«        ,    .  ,  ,                         .„.              

3.711 

OH 

Atfhiabi^iB ,,,,,, 

5J03 

OH 

Ashtahola 

Avo"laM« 

5.874 

OH 

OH 

A«nn  l>ka                                                                                                                                              

3.711 

OH 

Aunn  1  fHr^ ,,, 

7J40 

OH 

Bfty  Sfxy*  ,,._...,                                                                                                                  

5,629 

OH 

Ray  !;hnni 

4,430 

OH 

B-iy   Cihoi*        .     ,                     .,„_,   ,  ,  , 

6JB3 

OH 

R^iy  <;hnm                        ,                                                                                     , 

- 

11,850 

OH 

CMrtinM 

23.306 

OH 

CtmiHaMkt        

10.2S1 

OH 

CnnavjiUB                                                                                                       

8,526 

OH 

Ed9**watw          .     .                                           ,, ,  ,  .              

OH 

Priijtnti^law 

650 

OH 

Ertg^M^at«r    „_ 

8.250 

OM 

Prflnli   U  TfM                                                                                                                                                                                

_ 

OH 

Prnnk   U  Tflit                                                       

_._ _, 

^^ 

OH 

Pn>nk  M  Tai^     

^, 

OH 

PrHnk  UTdIt                                                                                                                            

^ 

OH 

Frank  U  Tait                                                                                                                              

^^ 

OH 

Frank  ki  T<>il                                                                                                                                                                 

^ 

OH 

Gofg©            ,  ,, ,                           

3,047 

OH 

Gfwrm  «, 

3,136 

OH 

975 

OH 

,iM  <;nif>i                      

46.767 

OH 

JM  ctt^iflrt       

43,413 

OH 

.IM  Rtiiart                    

46.614 

OH 

.)M  Stiiart ______ ,,    ,     , 

47,363 

OH 

Killon  SHatitfn     ,  ,               ,  ,   

25.415 

OH 

i  atra  Rnail 

_ 

OH 

l.Oke  <;h0f9 

4.342 

OH 

I  fik4>  <ihrx«    

354 

Lakfl  Show 

403 

OH 

I^ka  fitiep^ 

■i 

363 

OH 

1  akn  Shnni 

661 

OH 

Mi^rru  Foit _ 

15.712 

OH 

nw  MirtrhingK                                                                                            ,             ,    , 

377 

OH 

DH  Mi,^r4im|                        ,,  ,    ,  

322 

OH 

OH  Hiiictiin0i                                                                          

36S 

OH 

r>H  H.ifr+wvic                                                                                            .    .         _ 

267 

OH 

377 

OH 

DH  l-lvtc^i<nat           ■. 

561 

OH 

POStO" ,       ,  ,                

OH 

Poston. _ « _ 

^ 

OH 

POftOn _.._._.,                                                        

«. 

OH 

POftO"      ...   „ 

•  _ 

OH 

PP  Riirrjnr 

4.570 

OH 

RF  R»rgn>                                

4,576 

OH 

RF  Picgf ,  I 

4.178 

OH 

HF  Riirrjar 

4,221 

OH 

p^sfii^^  gr^l  Coal    _ „ .                

1,207 

OH 

RAfttoA  arMi  Colli                                                                                     .._ 

1.152 

OH 

nofiMUk  snH  0>a| 

1,131 

OH 

Refuse  and  Coal ^-^ , 

1,234 

ON 

646 

ON 

Roll  ic4>  (|r«l  Coal _ 

894 

OH 

Ttrtrt 



OH 

TOfOfttO                                    ..                     » 1 

6,332 

OH 

Toronto                                          .    1      .  .1 

8.664 

OH 

Torofito                             .1        

10.562 

OH 

WH  SflfTwnJt 

8.547 

OH 

WH  l^rrwryB 

7.896 

OH 

WH  Sammit                                   M    „           

7.646 

OH 

WH  frdrrwrirs 



6.113 

OH 

Waltnr  r  B«r>kinni                                                                                         _ 

1.866 

OH 

Wftltnr  C  Ritrkjoitt             

1.027 

ON 

Waller  c  B«cltKyd      _ 

3.763 

OH 

Waiiar  r  n<>(*infrt                               ,,,  ,    .       

3.647 

OK 

AnAHftrkn                                                                                                                                                 _ 



OK 

ArtHrr^i^)                                        „        , 

0 

OK 

Comanche 
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1991 


UMI 


Sot* 

Plant  name 

UnN 

Basic 
allowance 
allocations 

(tons) 

88SOi{TPY) 

89  SO,  (TPY) 

OK 
OK 

Cwnanch* _..„ _ 

(VDA -, , ,         ,     , 

7252 

1 

2 

6 

7 

6 

1 

1 

2 

3 

3 

4 

5 

6 

1 

2 

3 

4 

3301 

3302 

3313 

3314 

2 

1501 

1502 

1 

2 

3 

1 

2 

801N 

801 S 

8002 

8003 

1402 

1403 

1404 

1SG 

1 

2 

3 

1 

2 

71 

81 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

9 

10 

17 

1 

2 

3 

6 

1 

2 

3 

4 

1 

2 

3 

33 

1 

2 

1 

0 

9.814 

6.141 

15 

4 

0 

14.923 

0 

0 

0 

0 

6.029 

8,506 

7,410 

0 

0 

0 

0 

0 

0 

13.225 

12.605 

0 

0 

0 

0 

0 

6 

9.386 

7,253 

0 

0 

0 

0 

14.146 

15.933 

14.526 

3,115 

2,263 

677 

«73 

3.149 

2,596 

1.064 

1.806 

613 

797 

1.455 

3.165 

3.645 

4.069 
18,467 
40,907 
50.553 
57.143 

a458 
75.460 
61.655 

2.045 

1.965 
0 
0 
0 

4.756 
62,734 
62,701 

1.092 

0 
10.236 

OK 

GROA        - 

HOr^**^*  K^*  

6,311 

OK 



5 

OK 

Hor^^M^hno  1  «k« 

19 

OK 

Hofsftiihoe  Laka 

0 

OK 

Hugo     . ..    .        

12.017 

OK 

MoorfMand               •.,.,  -, ,   -   -. , , 

0 

OK 

MoofiMand        _ - « 

0 

OK 

__»: 

0 

OK 

KAiivkn^f^    , ,,,        ,      ,', 

1 

OK 

Ut/^og4W ,,,, , , 

10.506 

OK 

U^ii^OQA^ J 

8.954 

OK 

MulM<09e6 .". - 

8.517 

OK 

M^rttang     

0 

OK 

Mustang           .       ......             

0 

OK 

MiHrtang              

0 

OK 

tJkMftfinq       ,„ , , 

0 

OK 

N<y1tiAast*n  

0 

OK 

Nnrtwm«>4*m 

0 

OK 

North**»l^n ,      , 

9.060 

OK 

Nnrttwavtam                                                                                                                    



10.392 

OK 

Ponca      1     1 

0 

OK 
OK 

Rivenida . '. '. 

Riw4^n)i<V> _ -.     ,                   

0 
0 

OK 

Sorvno'lo  - 

a 

OK 

RAminoi4>          ,,,     .                                                                         , 

0 

OK 
OK 

Safninola  ......«...»».....„..«.. « 

Sooner.. 

Sooner 

Souitiwestem , .,, 

Southwestern    : 

Southwestern _._ _ „ _.       . 

Southwestern „        „„„.„..._...._.„„„._......        _     _„           ..      .„ „ 

Tulsa ..       .       .._._    ™ 

10 
11.442 

OK 
OK 
OK 
OK 
OK 
OK 

6.557 
0 
0 
0 
0 

OK 

TulM            ,        ,.,.,,  ,.,; :, ,  ,,    ■ 

^^ 

OK 

TiiKii                                ,                • ., 



_ 

OF) 

Rnarritnan                ; , ,,,,. ,                       ,,....   

1.805 

PA 

Rnjm  ManafiaM    .  .      . 

14.536 

PA 

RrucA  MansfiM ,                                                                ,  . 

10.369 

PA 

Bruce  Mwslietd _ 

14.796 

PA 

Cn/ivtfY       ,',, 

3,223 

PA 

Onmhy       

2,971 

PA 

Oetaware _ .._ 

naiam»nt     

Eddystooe 

Eddystone 

Fddystnna 

969 

PA 
PA 

628 

2.558 

PA 

3,115 

PA 

1.772 

PA 

Ba&fstone „„....__ .         .        

1.572 

PA 

EIrama _ 

1.425 

PA 

EIrama 

1.443 

PA 

EIrama _ ,.     

1.521 

PA 

EIrama ,..„ ,  ,  ,     

3.147 

PA 

FRPtdlipa 

PA 
PA 

FR  Phillips ..— « ...,..„.,.,..............._ ■■■ » ,...■ 

FRPhilkpa 

— 

PA 

FRPhillipa-   

^_ 

PA 

FRPhHIipa 

^_ 

PA 

PA 

Front  Straat 

4.725 

PA 

Front  StraM      , ,. 

4.390 

PA 
PA 

Holtwood.-.    

Homer  City „.. 

19.162 
45.993 

PA 

Homer  City „       _. 

37.232 

PA 

Homer  City : 

24.124 

PA 

2.862 

PA 

Keystone 

64,742 

PA 

Keystone 

73,498 

PA 

Martins  Creek 

1,124 

PA 

Martins  Creek 

1.551 

PA 

Mitchell 

1  MitcheU 

0 

PA 

1 

0 

PA 

Mitchell _ 

0 

PA 
PA 

Mitchell , 

Montour 

'  Montour 

4,404 
65,989 

PA 

63,215 

PA 

'  Newcastle 

951 

s-.; 

PA 

New 

PA 

New 

PA 

New 

PA 

New 

PA 

Rict 

PA 

Rict 

PA 

Sch 

PA 

Sch 

PA 

Sch 

PA 

Sch 

PA 

Sew 

PA 

Sew 

PA 

Sew 

PA 

Sou 

PA 

So. 

PA 

Sou 

PA 

•Sou 

PA 

Spn 

PA 

Spn 

PA 

Titu 

PA 

Titu 

PA 

Titu 
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Basic 

UnK 

allowanco 

allocations 

(tons) 

SeSOjfTPY) 

69  SO,  (TPY) 

7252 

0 

0 

1 

0.814 

10.236 

2 

,..„.„. ^ 

6.141 

6.311 

6 

15 

5 

•      •             • 

7 

.>.•»'••••»••»•*•••••»••• 

4 

19 

• 

.„...........„-« 

0 

0 

1 

•  •■••U.>MM*<UM*M** 

14,923 

12.017 

1 

0 

0 

2 

0 

0 

3 

0 

0 

_ 

3 

riiminw 

0 

1 

4 

8.029 

10.508 

S 

8.506 

6.954 

6 

, 

7.410 

8.517 

1 

0 

0 

2 

3 

4 

0 
0 
0 

0 

0 

0 

3301 

0 

0 

3302 

««,«.„..«              .« 

0 

0 

3313 

13.225 

9.060 

3314 

12.605 

10.392 

2 

1501 

0 
0 

0 

0 

1502 

..»«« M 

0 

0 

1 

,„,,„ «.....:.■ 

0 

0 

2 

....«»«.«.....-^,^:^-^^ 

0 

0 

3 

8 

10 

1 

9.386 

11.442 

2 

7.253 

6,557 

801N 

0 

0 

801S 

0 

0 

B002 
6003 

0 
0 

0 

0 

1402 

— 

— 

1403 

— 

— 

1404 

— 

— 

1SG 

— 

1,605 



1 

14,146 

14,536 

2 

15.933 

10.369 

3 

14.526 

14,798 

1 

3.11S 

3.223 

2 

2.283 

2.971 

71 
81 
1 

877 

673 

3.149 

989 

828 

2.556 

2 

.  2.596 

3,115 

3 

1.064 

1.772 

4 
1 



1,806 
613 

1.572 

«..«»»..»■..«». 

1,425 

2 

797 

1.443 

3 

1.455 

1.521 

4 

3.165 

3.147 

1 

,«.^,.«....««««««« 

— 

— 

2 

........................ 

— 

— 

- 

3 

..«........».»...«.. ... 

— 

— 

4 

— 

— 

5 

— 

— 

e 

— 

— 

» 

3.845 

4,725 

10 

4.060 

4,399 

17 

18.«7 

19,162 

1 

40.907 

45,993 

2 
3 

50.553 
57.143 

37,232 

24.124 

6 

2.456 

^e62 

1 
2 

75.460 
61.655 

64,742 

73,498 

3 

2.045 

1,124 

4 

1.965 

1,551 

1 

0 

0 

2 

0 

0 

3 

0 

0 

33 



4.756 

4,404 

1 
2 

62.734 
62.701 

65,989 



63,215 

1 

1.092 

951 
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PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

R« 

Rl 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

so 

SO 

so 
so 

TN 
IN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
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Ptem 


New  CastiB 

New  Castle 

New  Castle 

New  Castle ....... 

Richmond. 

Richmond. 

Schuylkii__ „.. 

Schuylk* 

SchuyM 

SchuylKii  _„ 

Seward ; 

Seward 

Seward 

Southwaifc — 

Soothwark_ 

Soothwark 

Southwarh- „.. 

Springdale- 

Sfxingdale- 

Trtus 

Titus _. 

Titus 

Wairen 

Warren _ 

Warren 

Warren 


um 


Basic 


Manchester  Street 

Manchester  Street 

Manchester  Street 

South  Street 

South  Steet 

Canadys  Steam 

Canadys  Steam 

Canadys  Steam 

Cross 

Dotphus  M  Grainger.... 
Dotphus  M  Grainger  ..„ 

HB  Rotjtnson 

Hagood 

Hagood 

Hagood 

Jefferies 

Jefteries 

jeiienes ....m.«......m 

Jetleries 

■wcinOviun  •••••••■••••••■■»••• 

Urquhart 

Urquhan 

Urquhan 

WS  Lee 

WS  Lee 

WSLee. 

Wateree 

Waterae 

WiWamB 


Winyah. 

Winyah. 

Winyah .___ 

Winyah 

Big  Stone 

Pathfinder .... 

Pathfinder  _. 

Pathfinder  _. 

Bum  Run 

John  Sevier. 

John  Sevier. 

John  Sevier. 

John  Sevier. 

Kir^ton___ 

Kingslon 

i  Kingstoo 

^  Kingston — ^ 

Kingston 

Kings«on..._.. 

Kingston - 

Kingston.—. 


2 

3 

4 

S 

63 

64 

1 

23 

24 

26 

12 

14 

IS 

11 

12 

21 

22 

77 

88 

1 

2 

3 

1 

2 

3 

4 

6 

7 

12 

121 

122 

CAN1 

CAN2 

CAN3 

2 

1 

2 

1 

HAG1 

HA32 

HAG3 

1 

2 

3 

4 

MCM1 

MCM2 

UR01 

URQ2 

URQ3 

1 

2 

3 

WAT1 

WAT2 

WIL1 

1 

2 

3 

4 

1 

11 

12 

13 

1 

1 

2 

3 

4 

1 

2 

3 

4 

S 

6 

7 

6 


allocations 
(tons) 


88  SO,  (TPY) 


1.771 
5,931 
5.743 
7.170 


5S0 


2J913 
3.000 
9.720 


89SO:frPV) 


- 


1.206 

6,410 

7.285 

10.933 


627 


2.926 

2.90S 

12.005 


5.182 

4.850 

4.230 

5382 

4.453 

4,434 

2.391 

2,199 

Z134 

2.351 

2.440 

1,974 

2.175 

1.990 

864 

750 

630 

507 

821 

4€S 

1328 

338 

1.087 

339 

4.718 

4.664 

4,432 

4.666 

S.074 

5.162 

8.831 

e.ei2 

2.071 

2.278 

2.862 

3.656 

6349 

6.160 

0 

*J 

23 

•  " 

0 

« 

106 

IS 

127 

7360 

10317 

£331 

8.475 

5313 

7.786 

7366 

5.047 

3366 

3,676 

2346 

3.271 

4346 

5.502 

1343 

1.480 

1302, 

1,320 

2.432' 

1.947 

19303 

17.900 

16342 

12.965 

28375 

24.607 

M;4«8] 

13.650 

t0.1S2 

9.980 

3313 

3.219 

2364 

3.702 

2936SJ              27.725 

« 

0 

« 

0 

0 

0 

28340 

36.980 

14321 

16302 

1736C 

16.103 

13366 

16,451 

13306 

17382 

0.107 

0,795 

6.626 

9.406 

7.735 

9,445 

7.090 

8.774 

13.841 

11.499 

14.062 

8,307 

14356 

12.434 

14316 

0 
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State 


Plant  name 


TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Kingston  ..- 
Watts  Bar.. 


Watts  Bar.. 
Watts  Bar.. 
Watts  Bar. 


Barney  M  Davis. 
Barney  M  Davis . 

Big  Brown „. 

Big  Brown ™ 

Bryan „ 

CE  Newman 

Cedar  Bayou 

Cedar  Bayou 

Cedar  Bayou 

Celanese 

Cototo  Creek 

Collin 

Concho 

Concho 

Cor>cho 

Concho 

Concho 

Dallas 

Dallas 

Danst>y 

Decker  Creek 


Decordova _.. 

Deepwater 

Deejswater 

ueepwater  .......h. •••»..•* 

Deejiwater 

Deepwater 

Deepwater 

Deepwater 

Deepwater 

ES  Joslin 

Eagle  Mountain 

Eagle  Mountain 

Eagle  Mountain 

Fort  Ptiantom 

Fort  Phantom  ..._„ „ 

Gibbons  Creek 

Graham 

Graham 


Unit 


Greens  Bayou ... 

Greens  Bayou 

Greens  I 


:  Bayou .. 
Greens  Bayou.. 


Greens  Bayou 

Handley.. 
Handley.. 
Handley.. 


Handley 

Handley 

Handley 

Harrington  Station..„ 
Harrington  Station.... 
Hamngton  Station..^ 

Hiram  Clarke 

Hiram  Darke 

Hiram  Ctartw    , 
Hiram  Clarke  .____ 

Holly  Ave 

Holty  Ave 

Hoily  Street.. 
Holly  Street.. 
Holly  Street.. 

HoHy  Street 

JL  Bates ~ 

Ji.  Bates 

JT  Oeety 

JTDeely . . 
Jones  Stabon .. 
Jones  Station.. 
Knox  Lee. 
Knox  Lee . 


9 
A 

B 

C 

D 

1 

2 

1 

2 

6 

BW5 

CBY1 

CBY2 

CBY3 

2 

1 

1 

2 

4 

5 

6 

7 

3 

9 

1 

1 

2 
1 

DWP1 

DWP2 

DWP3 

DWP4 

DWP5 

DWP6 

DWP7 

DWP8 

1 

1 

2 

3 

1 

2 

1 

1 

2 

GBY1 

GBY2 

G8Y3 

GBY4 

GBYS 

1A 

18 

2 

3 

4 

5 

061 B 

0628 

0638 

H0C1 

H0C2 

H0C3 

H0C4 

1 

2 

1 

2 

3 

4 

1 

2 

1 

2 

1518 

1528 

1 

2 


Basic 
allowance 
allocations 

(tons) 


88  SO,  (TPY) 


14,168 


2 

12 

28.204 

26,320 

0 

0 

0 

805 

14.741 
0 
0 
0 
0 
0 
1 
2 
15 
1 
0 
0 
106 


89  SO:  (TPY) 


1 
14 
23 

0 

4 
0 
20.272 
9 
1 


9 

0 

0 

0 

4 

47 

41 

8.645 

9,332 

8,630 


0 
0 
0 
2 
0 
0 
0 

1 

9.753 

10,998 

2 

1 


8.758 


21 

155 

28.801 

32,563 

4 

200 

145 

81 

13.433 

184 

0 

0 

0 

0 

0 

55 

46 

5 

2 

5 

329 


3 
95 

71 
0 

56 

28 

20.329 

0 

32 


69 

0 

0 

0 

123 

247 

315 

8.008 

9,006 

10.471 


0 
0 
2 

7 

9 

0 

0 

3 

10.900 

8.995 

0 

20 
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Basic 

Unit 

allowance 

allocations 

(tons) 

88  SO,  (TPY) 

89  SO:  (TPY) 

9 

14.168 

8.758 

A 



B 

— 

— 

C 

.» 

— 

D 
1 

2 

2 
12 

.. 

21 

155 

1 
2 
6 
BWS 

28.204 

26.320 

0 

28.801 

32,583 

4 



CBY1 
C8Y2 
CBY3 

2 

0 
0 

805 

200 

145 

81 

1 

14.741 

13.433 

1 

0 

184 

2 
4 
S 

6 

7 



0 
0 
0 
0 

1 

0 

0 

0 

0 

0 

3 

2 

55 

9 

1 
1 
2 

IS 

1 

0 

0 

46 

5 

2 

5 

1 

106 

329 

„.,r.. 

DWP1 

— 

— 

DWP2 

— 

— 

.»•■■•■■••■«•«••  •*••••• 

DWP3 

— 

— 

DWP4 
DWP5 



•^ 

— 

— 

DWP6 
DWP7 

^■. 

^ 

— 

0WP8 

1 

14 
23 

0 

^ 



3 

8S 

71 

0 

4 
0 

56 

28 

20.272 

20.329 

9 

0 

2 

1 

32 

QBY1 

^ 

QBY2 

— 

GBY3 

— 

GBY4 

— 

— 

GBY5 

,  

9 

69 

1A 

....»..»....>.>.    •>» 

0 

0 

IB 

0 

0 

2 

0 

0 

3 

4 

123 

4 

47 

247 

5 

41 

315 

061 B 

8,645 

8.008 

0«?fl 
063B 

9.332 
8.630 

9.006 

10,471 

H0C1 

— 

— 

■  ■■.«.n. 

H0C2 

— 

— 

H0C3 

— 

— 

H0C4 

.— 

— 

1 

0 

0 

2 

0 

0 



1 

0 

2 

2 

2 

7 

3 

0 

9 

4 

0 

0 

1 

0 

0 

_.__ „_;. 

2 

1 

3 

1 

9.753 

10,900 

2 

10.996 

8,995 

151B 

„.„.._ „   • .. 

2 

0 

1S2B 

1 

20 

1 

«. 

—• 

2 



0 

0 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

rx 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
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State 


Basic 
allowance 
allocations 

(tons) 


88  SO-  (TPY)       89  SO;  (TPV) 


Knox  Lee *.. 3 

Knox  Lee 4 


Knox  Lee  

La  Palma 

Lake  Creek 

Lake  Creek 

Lake  Hut>bard.. 
luke  Hubtiard.. 
Laredo 


Laredo 

Laredo 

Leon  Oeek 

Leon  Creek 

Leon  Creek 

Leon  Creek 

Lewis  Creek 

Lewis  Creek 

Liniestone 

Limestone 

Lon  C  Hill 

Lon  C  Hill 

Lon  C  HiH 

Lon  C  HUl 

Lone  Star 

Martin  Lake 

Martin  Lake 

Martin  Lake 

Mission  Road 

Monticelk) 

Monticello 

Monticello 

Morgan  Creek 

Morgan  Creek , 

Morgan  Creek , 

Morgan  Creek 

Mountain  Creek 

Mountain  Oeek 

Mountain  Oeek 

Mountain  Oeek 

Mountain  Oeek 

Mountain  Creek 

Neches 

Neches....'. 

Neches 

Neches 

Newman 

Newman 

Newman 

Nichols  Station 

Nichols  Station 

Nichols  Station 

North  Lake 

North  Lake 

North  Lake 

North  Main 

North  Texas 

Nueces  Bay 

Nueces  Bay 

Nueces  Bay ; 

OW  Sommers 

OW  Sommers 

Oak  Oeek 

Oklaunion 

PH  Rot)inson . 

PH  Rol)inson.... 

PH  Rot)inson..„ 

PH  Rot)tnson 

Paint  Creek 

Paint  Oeek 

Paint  Oeek 

Paint  Oeek 

Parkdale _ 

Parkdale 

Partidale 

Permian  Basin 

Permian  Basin 

Pirkey 


1 

2 

1 

2 

3 

1 

2 

3 

4 

1 

2 

LIM1 

LIM2 

1 

2 

3 

4 

1 

1 

2 

3 

3 

1 

2 

3 

3 

4 

5 

6 

2 

3A 

3B 

6 

7 

8 

11 

13 

15 

18 

1 

2 

3 

1418 

1428 

1438 

1 

2 

3 

4 

3 

5 

6 

7 

1 

2 

1 

1 

PHR1 

PHR2 

PHR3 

PHR4 

1 

2 

3 

4 

1 

2 

3 

5 

6 

1 


0 

0 

0 

3 

3 

17 

22 

103 

0 

0 

2 

0 

0 

0 

0 

0 

0 

14.785 

15.045 

0 

0 

0 

0 

0 

34.774 

33.054 

34.165 

0 

25,171 

27.191 

30.901 

0 

•^      0 

0 

9 

0 

1 

1 

0 

9 

63 


0 

0- 

0 

0 

35 

55 

176 

314 

1 

0 

0 


0 

0 

0 

0 

16.431 

15,326 

0 

0 

1 

2 

0 

36,225 

34.545 

34.513 

0 

29.453 

29.892 

32.962 

0 

2 

36 

248 

10 

21 

0 

49 

38 

293 


.0 

6 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

37 

169 

26 

262 

64 

213 

11 

32 

0 

19 

0 

0 

0 

2 

2 

21 

0 

23 

0 

40 

0 

22 

4.643 

5,387 

0 

0 

0 

0 

0 

0 

6 

179 

1 

16 

0 

17 

0 

35 

0 

12 

• 

54 

7 

63 

58 

75 

0 

0 

83 

228 

21.583 

23.101 

63174 
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staM 


Plant  nar«e 


4- 


tx 
tx 
tx 
tx 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Plant  X 

Plant  X 

Plant  X . 

Plant  X 

Powertana- 

Powerlana 

RW  Millar 

RW  MHar 

RW  MMIar- 

Ray  Olinoar_ 

Ray  Oingar 

Ray  Oltfigar 

Rw  Pacaa _. 

Rio  Peca«_ 

River  Crest 

Sabirte 

Sat>ine 

Sabine 

Sabine 

Sat>ir« 

Sam  Be«trsn.... 
Sam  Bertisn.... 
Sam  Beftron.... 
Sam  BeMran.... 
Sam  SeyrBour_ 
Sam  Seyreeur_ 
Sam  Seyraour. 

San  Angeto 

San  Miguai 

Sandow 

Sea^olm 


Unit 


Stm  Gidaan 

Smi  Gidaon 

Sim  Gidaon 

Spencer _. 

Spencer — 

Stryker  Craek  — 

Stryker  CreeK 

TC  Fergaaon 

TH  Wh«ton„ 

TH  Whaiton. 

TNP  Ona...„ 

Tolk  Station 

To*  Station „ 

Tradinghouse . 

TradingtvMse ...... 

Trinidad -i— 


Trinidad 

Trinidad 

VHBraunig. 
VH  Braunig. 
VHBraunig. 

VaMey 

VaHey 

Valley 

Victoria 

Victoria 


Victoria — 

Victoria  — _ 

WA  Pariah 

WA  Pariah. 

WA  Panah_ 

WAPana»> 

WA  Pariah- 

WA  Pariah- 

WA  Panah-. 

WA  Parish- 

WB  Tuttle._ 

WB  Tuttle.. 

WB  Tuttia- 

WB  Tuttia— 

Webster 

Webster 

Wetwler 

:  Welsh 

;  Welsh 

I  Welsh 


111B 

112B 

1138 

114B 

2 

3 

1 

2 

3 

BW2 

BW3 

CE1 

5 

6 

1 

1 

2 

3 

4 

5 

SRB1 

SRB2 

SRB3 

SRe4 

1 

2 

3 

2 

SM-1 

4 

9 

1 

2 

3 

4 

5 

1 
2 

1 

THW1 

THW2 

U1 

171B 

1728 

1 

2 

7 

8 

9 

1 

2 

3 

1 

2 

3 

5 

e 

7 
8 

WAP1 

WAP2 

WAP3 

WAP4 

WAP5 

WAP6 

WAP7 

WAP8 

1 

2 

3 

4 

WEB1 

WE82 

WEB3 

1 

2 

3 


Basic 
allowance 
allocations 

(tons) 


88  SO,  (TPY)    '    89  SO,  (JPT) 


0 
0 
0 

1 

• 
t 

0 

0 
0 
0 
0 
0 

0 

0 

a 
e 
o 

0 

1 

32 
0 
0 

46 

1 
12.601 

u8ao 

3.635 
0 
18,924 
27.494 
0 
« 
0 
« 
0 

4 
« 


11.282 

12.078 

30 

11 

25 

0 

4 

« 

0 
10 
69 

0 

oi 

o 

1 

0 

0 

0 

0 

13.012 

17.2M 

9.913 

6.542 

0 

0 

0 

0 


0 
10.4tS 

io.2ro 

9.572 


B 
0 


2S 

79 

D 

6 

0 

0 

7 

41 

B 

B 

0 

0 

1B 

1 

2 

9 

6 

9.778 

11,083 

4,292 

14 

19.727 

26,513 

e 

i« 

44 

29 
7 
S 

2S 

181 

• 

3 

B 

15.213 

13,695 

158 

251 

21 

B 

36 

8 

25 

76 

32 

272 

B 

B 
B 
5 
5 

3 

6 

B 

18,768 

1^.460 

12,951 

5,458 

6 

0 

S 

0 


0 
10.723 
10.219 
10.190 


December  3.  1991  /  Prupowd  Ruk-s 

H  AfFECTED  Untts— Continued 

UfM 

Basic         ! 
allowance 
allocations 

(toos) 

B8  SO,  (TPY) 

89  so,  (TPY) 

111B 

112B 

113B 

114B 

2 

3 

1 

2 

3 

BW2 

BW3 

cei 

5 

6 

1 

1 

2 

3 

4 

5 

SRB1 

SRB2 

SRB3 

SRB4 

1 

2 

3 

2 

SM-1     * 

4 

9 

1 

2 

3 

4 

5 

1 
2 

1 

THW1 

THW2 

U1 

171B 

172B 

1 

2 

7 

8 

9 

1 

2 

3 

1 

2 

3 

5 

6 

7 

8 

WAP1 

WAP2 

WAP3 

WAP4 

WAP5 

WAP6 

WAP7 

WAP8 
.  1 
.  2 
.  3 
.  4 

.  WEB1 
.  WEB2 
.  WEB3 
.  1 
.  2 
.  3 

, 

0 
0 
0 

1 . 

B 

0 
0 
0 
0 
0 
0 
0 

0 

4' 

e; 

0 

0 

1 

32 
0 
0 

46i 

1 

12.601 

12.830 

3.635 

0 

18.924  , 

27.494 

0 

« 

0 

• 

0 

4 

« 

11.282 

12.078 

30 

11 

25 

0 

-4 

« 

« 

0 

IB 

69 

0 

« 

A 

1 

0 

0 

0 

0 

13.012 

17.2fi3 

9.913 

6.512 

0 

0 

0 

0 

10.414 

.1           io.aro 

.1                 9.572 

0 

0 

D 

0 

0 

- - 

0 
D 

26 

J 

79 

— 

........... —.•.••••••••^ 

0 
6 
D 

i  1  i 

ill 
Ill 

i  1  i 

- M 

0 

7 

41 

0 

• 

B 
D 

IB 

1 

2 

B 

- , 

" 1 

6 

9.778 

11.083 

4,292 



1« 
19.727 
26,513 

— 

B 
16 

44 

29 

7 

5 

25 

. , 

181 

6 

— 

3 

B 

15.21J 

13.695 

150 

251 

-.«." 1 

21 

8 

36 

•■ 

8 

25 

76 

32 

272 

S 



B 



B 

S 

5 

3 





B 

6 

1«.768 

~ 

19,460 
12,951 
6,456 

,„    

1                       0 

• 

.    e 

!                        B 

6 

_ 



— . 

0 

10,723 

10.219 

10.190 
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Appendix  B  to  Part  72— Existing  Phase  II  Affected  Units— Continued 


TX 

TX 

TX 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

VT 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

WA 

WA 

WA 

WA 

WA 

WA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

Wl 

Wl 

Wl 

Wl 

Wl 


state 


Plant  name 


I  WHkes 

Wilkes 

Wilkes 

Bonanza.. 
CartMO.... 


Unit 


Cartxxi.. 
\  Gadsby.. 
I  Gadsby.. 
;  Gadsby.. 
I  Hale 


Hunter  (Emefy).. 
Hunter  (Emery).. 
Hunter  (Emery).. 
Huntington 


Huntington 

Intermountain • ISGA 

Intermountaln 2SGA 

J  C  McNeil 


2 

3 

1-1 

1 

2 


Bask: 
alk>warx:e 
aUocatkxis 

(tons) 


88  SO,  (TPY) 


89  SO,  (TPY) 


3 

4 
1 
2 
3 

4 

3 

4 

5 

6 

1 

2 

3 

6 

51 

52 

Possum  Point ' 

Possum  Point 2 

Possum  Point - 3 

Possum  Point * 

1  Possum  Point 5 

Potomac  River - ' 

I  Potomac  River _ ...™ ■• 2 

I  Potomac  River ■■• 3 

I  Potomac  River „ * 

i  Potomac  River 5 

'  Yofktown ' 


Bremo  Bluff .. 

Bremo  Bluff .. 

Chesapeake . 

Chesapeake . 

Cfiesapeake . 

Chesapeake . 

Chesterfield .. 

Chesterfield .. 

Chesterfield .. 
I  Cliesterfield .. 
^  Clinch  River .. 
i  Clinch  River.. 
!  Clinch  River.. 
i  Glen  Lyn 


Glen  Lyn. 
Glen  Lyn. 


i  Yorktown 2 

i  Yorktonvn |  3 

iCentralia BW21 

Centralia BW22 

1 


Kettle  Falls 

Shuffletown 

Shuffletovwi 

Shuffletown 

Albright 

Albright 

John  E  Amos .... 

John  E  Anxjs 

John  E  Amos .... 
I  Kanawfia  River.. 
I  Kanawha  River.. 

Mountaineer 


Phil  Spom 

Phil  Spom 

Phil  Spom 

Pleasants ^ 

2 


1 
2 
3 

1 
2 

1 

2 

3 

1 

2 

1 

11 

21 

31 

41 

51 


Pleasants 

Rivesville 

Rivesville 

Willow  Island . 
Willow  Island. 

Alma 

Alma 

Bay  Front 

Bay  Front 

Bay  Front 


7 
8 

1 
2 

B4 
BS 
1 

2 
3 


0 

0 

0 

700 

1.468 

2.853 


^511 

2.146 

1.253 

11.208 

8.704 

4.454 

3.660 

4 

2,574 

5.028 

4.565 

4.438 

8.131 

10.073 

3.471 

7.648 

15.482 

20.931 

6.247 

6.477 

7.155 

5.563 

1.197 

0 
0 

2.810 

7.789 

4.521 

1.565 

1.547 

3.968 

3.208 

4.017 

8.662 

8.660 

7.107 

29.334 

32.722 

0 


7.828 

7.962 

27.287 

22.236 

35.353 

5.757 

5.797 

33.984 

3.017 

5.888 

3.628 

3.418 

14.006 

18^33 

20.851 

1.785 

2.832 

2.859 

12.004 

2.188 

2.890 

1.845 

0 

0 


0 

0 

0 

764 

2.659 

3.186 


2.332 

2.308 

1.160 

11.450 

11.591 

3.779 

4.596 

14 

2.587 

6.611 

6.466 

6.489 

7.584 

11.829 

3.367 

6.963 

14.628 

25.748 

8.260 

7.386 

7.309 

7.067 

2.040 

166 

510 

3.202 

9.090 

7.865 

2.694 

2.806 

3.494 

4.157 

3.916 

9.318 

8.706 

8.489 

31.076 

31.186 

0 

303 

261 

303 

7.440 

7.497 

22.625 

25.387 

37.896 

4.547 

4.548 

40.064 

5.814 

4.393 

5.936 

6.334 

17.916 

22.977 

24.139 

1.520 

3.896 

2.267 

11.004 

2.383 

3.365 

2.009 

0 

0 
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Appendix  8  to  P*rt  72— Ewsting  Phase  tl  Affected  Units— Continued 


State 


wi 
wi 

WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
WI 
Wl 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WY 

WV 

WY 

WY 

WY 

WY 

WV 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 


Plant 


Bay  Front 

Bay  Front 

Blount  StfMt . 
Blount  StTMl-... 
Blount  Stie* — 

Blount  Straal 

Blount  StrMt 

Blount  Stre«« 

Blount  StMM 

Columbia 

Colunit34a 

Comm«foe 

Edgewatar 

€dgewate< 

Cdgewalar 

J  P  MadgelL 

Mar>itowflc ..«.«.. 

Manitowac  _ 

Pleasant 
Pleasant 


Una 


Basic 

allowance 

allocations 

(tons) 


88  Sa  (TPY)       89  SOj  (TPY) 


Port  Washingkia.. 
Pofi  Wa8*Mi0kM .. 
Port  WasiiingtaM  .. 
Fort  Wastwgoi.. 
PortWas»wi|lon.. 

Pulliam 

Fulliam 

Pulliam 

PuUiam 

Pulliam 

Rock  River 

Rock  River 

Stoneman 

Stor»man  ~ 

Valley 

VaHey 

Valley 

Valley 

Weston 

Weston 

Weston 

Dave  Jotwwten... 
Oave  Johnston^.. 
Dave  Jolmaton... 
Oave  Johnston-.. 


Jim  Bndgar 

Jtm  Bndgsr 

Jim  Bridgar. 
Jim  Bndger. 


laramie  Riuer.. 

Laramie  River. 
{  tJiramie  River.. 

1  NaugMort 

I  Naughton 

I  Naughton 

Wyodak 


4 

5 

3 

5 

6 

7 

B 

9 

11 

1 

2 

25 

2 

3 

5 

B1 

6 

7 

1 

2 

1 

2 

3 

4 

5 

3 

4 

5 

6 

7 

1 

2 

B1 

82 

1 

2 

3 

4 

1 

2 

3 

BW41 

BW42 

BW43 

BW44 

BW71 

BW72 

BW73 

BW74 

1 

2 

3 

1 

2 

3 

BW91 


0 
0 
0 
0 

0 

648 

2.693 

a.287 

0 

21J)82 

6j887 


0 
0 
2 

0 
0 

390 

2.121 

2,782 

0 

17,638 

10,615 


5.641 

3.476 

7.216 

5.801 

6.93S  1 

7,282 

563 

67§ 

697 

0 

12,610 

14,781 

13.59S 

15,886 

802 

651 

2,358 

1,431 

1.920 

2,019 

1.700 

1,563 

0 

0 

1.261 

753 

1,373 

687 

3.632 

2.304 

5.411 

4,032 

10,248 

7,170 

2.977 

4,155 

3,207 

2,612 

324 

371 

324 

373 

2,931 

2,923 

3.420 

3,077 

3.185 

3,914 

3.319 

2.380 

2,414 

2.366 

4.442 

4.394 

7.166 

7.351 

4.203 

3.631 

3.908 

3.755 

8.266 

7.625 

4.781 

4.058 

5.736 

5,682 

5,588 

5.011 

5.214 

5,748 

3,770 

3,528 

4.175 

2,643 

3.571 

3,897 

3.855 

3,361 

10,162 

8.993 

11,300 

13.335 

5,054 

5.248 

7,091 

5.612 

Appendix  C  to  Part  72 — Acid  Rain  Permit  Program  Forms 


Phase  I  Acid  Rain  Permit  Program 
Forms  Inslructione  Package 

Program  Information 

•  Introductioa. 

•  Table  of  Contents. 

•  General  Instructions. 

•  Glossary  (h»  be  added  (. 

Forms  and  Instructions 

•  Certificate  of  Representation  Forms 
7220  and  7220A. 


•  Add  Rain  Phase  I  Permit 
Application  Forms  7231  and  7231A. 

•  Substitution  Plan  Form  7241. 

•  Phase  I  Extension  Early  Ranking 
Application  Form  7242. 

•  Phase  I  Extension  Plan  Form  7242A. 

•  Reduced  Utilization  Plan  Form  7243. 

•  Reduced  Utilization  Plan 
Verification  Form  7243A. 


•  NOk  Emissions  Averaging  Plan/ 
Form  7246  * 

•  NOx  Alternative  Emissions 
Limitation  Proposal  Forms  7247  and 
7247 A  *. 

•  NOx  Deadline  Extension  Forms 
7248*. 

•  Annua4  Compliance  Certification 
Report  Form  72402. 


•These  forme  wiH  he  ii^duded  vn  Purl  76 
Keguialion. 
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II  AfFECTEO  Units— Continued 


j 

1 
Una 

Basic  { 
allowance  i 
allocations 

(tons) 

88  SO,  (TPY) 

89  SO,  (TPY) 

4 

5 

3 

5 

B 

7 

B 

9 

11 

1 

2 

25 

0 

0 

0 

0 

0 

648 

2.693 

0287 

0 

2U)82 

fijBB7 

5,641 

7.216 

6.938 

583 

697 

12.610 

13.59B 

802 

2,358 

1.920 

1.700 

0 

1.261 

1.373 

3.632 

5,411 

10.248 

2.977 

3.207 

324 

324 

2,931 

3.420 

3.185 

3.319 

2.414 

4,442 

7.166 

4.203 

sjxa 

8.266 
4.781 
5,736 
5,588 
5,214 
3,770 
4.175 
3.571 
3,855 

;  10,162 
11,300 

:  5,054 
7,091 

0 

. 

0 

2 

0 

0 

390 

2,124 

2,782 

0 

17,638 



10,615 

2 

3 
5 
B1 
6 

7 
1 
2 

I 

3 

4 

5 

3 

4 

5 

6 

7 

1 

2 

B1 

B2 

1 

2 

3 

4 

1 

2 

3 

BW41 

BW42 

BW43 

BW44 

BW71 

BW72 

BW73 

BW74 

1 

2 

3 
.  1 

2 
.  3 
.  BW91 

- 

3,476 

5.801 
7.282 



::::::::::: 

679 

0 

14,781 

15,886 

651 

1,431 

2,019 

1,563 

0 

753 

- — . 

687 

2.304 

4,032 

7,170 

4,155 

2.612 
371 

373 

2.923 

„...,„ 

3.077 

3,914 

2.380 

2.366 

4.394 

7,351 

3,631 

3,755 

7.625 

4.058 

5,682 

5,011 

5,748 

3,528 

2.643 

3,897 

3,361 

8,993 

■■■ ::::::;:::z 

13,335 

5,248 

5,612 

n  Permit  Program  Forms 


rmit 

ind  7231A. 
•m  7241. 
ifly  Ranking 

an  Form  7242A. 
Plan  Form  7243. 
Plan 


•  NOk  Emissions  Averaging  Plan^ 
Form  7246  * 

•  NOx  Alternative  Emissions 
Limitation  Proposal  Forms  7247  and 
7247 A  *. 

•  NOx  Deadline  Extension  Forms 
7248*. 

•  Anmial  Compliance  Certification 
Report  Form  72402. 


*T)»e9e  forms  wiH  •be  included  -ifl  Part  76 
Reguifrtion. 
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•  Utilization  Report  Form  72409. 

•  Forced  Outage  Report  Form  72409A. 

•  Excess  Emissions  Offset  Planning 
Form772J(P«rt77). 

•  Excess  Emissions  Penally  Forms  774 
and774A^^«t77|. 

•  Phase  !  Add  Raifl  Permit  Form  7251 
(from40CFR?T2.511. 

BILLING  CODE  tSeO-SO-M 


i 


63178 
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PHASE  I  AGIO  RAIN  PERMIT  PROGRAM 
IffTROOUCTION  and  TABLE  OF  COI^TENfTS 


I.   INTRODUCTION:   THE  ACID  RAJN  PROGRAM 

A.  Genefai  Statutoiy  Background  on  Acid  Rain  Rdgulation 

Th«  Clean  Air  Ad  Amendmants  of  1990  Includa  Trtla  IV.  Acid 
Deposition  Control.  Tha  purpose  ol  ttiia  title  «  to  reduce  acid 
deposition  (or  'Acid  Rain*)  by  reducing  annual  emissions  of  sulfur 
dioxide  and  nitrogen  oxides.  This  new  law  will  achieve  these 
reductions  by  requinng  affected  sources  to  meet  prescfbed  emission 
limitations  by  specified  deadlines.  These  sources  can  meet  these 
limits  through  various  Acid  Rain  compliance  options 
that  are  made  posaitite  by  an  enussion  allocation  and  transfer 
system. 

The  Acid  Rain  Program  is  being  implemented  in  two  Phases.  In 
Phase  I  (January  1.  199S  -  December  31.  1999).  the  program  will 
regulate  1 1 0  sources  thai  ir>clude  261  utility  units.  These  sources 
and  units  are  listed  in  Appendix  A  of  40  CFR  Part  72.  and  are 
referred  to  as  'Appendix  A  units.*  These  sources  may  choose  to  take 
advantage  of  compliance  options  that  allow  emissions  transfers  and 
allocations  between  and  among  the  Appendix  A  units  and  certain 
other  units.  ('norvAppendix  A  units').  A  norvAppendix  A  unit  that  is 
included  in  such  a  compliance  option  may  t>ecome  an  'affected  uniT 
that  is  regulated  also  in  Phase  I.   Pt>ase  II  begins  on  January  1 .  2000. 
and  after  this  date  the  Acid  Rain  Program  will  regulate  all  remaining 
existing  utility  units  that  emit  SO,  and  NO,,  any  new  units,  and  any 
norvutility  units  that  choose  to  'opt-in'  to  the  program. 

The  compliance  options  available  in  Phase  I  are  as  follows: 

(1)  Reduced  UUUzatlon    Clean  Air  Act  Section  40e(c)(l)(b)  and 
the  regulations  implementing  that  section  at  40  CFR  i  72.43,  require 
that  a  unit  file  a  reduced  utilization  plan  if  the  unl  will  meet  Its 
emission  reduction  requirements  through  reduced  utilization.  If  the 
projected  utilization  figuree  listed  in  the  unit  permit  application  are 
below  the  baseline  figuree  listed,  then  the  unit  must  file  a  plan.  A 
unit  also  may  file  a  reduced  utilization  plan  to  be  activated  during  the 
permit  term  in  the  event  that  reduced  utilization  becomes  a  necessary 
or  desirable  compliance  option.  A  more  complete  description  of  this 
provision  and  of  the  compor^nts  of  this  plan  are  provided  in  the 
instructions  for  form  #[7243]. 

(2)  Substitution  Plan:  Clean  Air  Act  Section  404(b)  and  the 
regulations  implementing  that  part  at  40  CFR  |  72.41  aliow  an 
Appendix  A  unit  to  propoee  a  raaaaignment  of  the  aulfur  dioxide 
emission  reduction  requirement  at  the  unit  to  norvAppendix  A 
'substitute'  units  that  are  under  the  control  of  the  original  unit's 
Designated  Representative.  A  more  complete  descripbon  of  this 
provision  and  of  the  components  of  a  sutjstitution  plan  are  provided 
in  the  instructions  for  form  #[7241]. 

(3)  PtMM  I  Extenalon  Pton:  Clean  Air  Act  Section  404(d)  and 
the  regulations  implementing  that  section  at  40  CFR  |  72.42  allow  a 
unit  to  petition  for  an  extension  o4  its  Phase  I  sulfur  dioxide  emissions 
limitation  requirement  To  qualify  for  such  an  extension,  the  unit 
must  either  employ  a  qualifying  Phase  I  technology  (see  glossary)  or 
transfer  its  Phase  I  emissions  reduction  obligation  to  a  unit  employing 
a  qualifying  Phase  I  technology.  A  more  complete  description  of  this 
provision  and  of  the  components  a4  a  Phase  I  extension  plan  are 
provided  in  the  instructiona  for  form  #[7242]. 


Opt-in  units  and  certain  new  units  also  will  be  regulated  in  PhS'ie 
I.   For  a  more  complete  description  of  who  must  apply  for  a  Phas<.  ' 
permit  see  Part  III.  General  Instructions.  Section  A.  'Who  Must  Apt;  y  * 
below. 

B    Permit  Program  and  Standard  Forms 

The  EPA  is  charged  with  the  responsit>ility  of  administering  a 
permit  program  that  will  implement  the  Phase  I  requirements  of  tl'ie 
Acid  Rain  title    EPA  will  take  applications,  write  and  issue  permte. 
monitor  compliance  and  take  appropnate  enforcement  action.   Th« 
regulations  that  govern  the  Acid  Rain  Permit  Program  including  the 
implementa&on  of  Phase  I.  are  found  at  40  CFR  Part  72.  The 
deadlines  stated  in  this  application  are  derived  from  Title  IV  of  the  Act 
and  from  the  regulations.  You  should  f»6  them  carefully. 

The  Agency  has  designed  Acid  Rain  Program  permit  application 
forms  to  enable  affected  sources  to  apply  for  an  Acid  Rain  permit  that 
includes  any  of  the  optional  compliance  plans.  This  forms  package 
containa  all  the  forms  you  will  need  to  submit  a  timely  and  complete 
application,  and  also  contains  forms  for  annual  compliance 
certification  and  excess  emissions  reporting. 


II.  TABLE  OF  CONTENTS  FOR  INSTRUCTIONS  PACKAGE 


General  lr>structions  . 

Glossary  of  Acid  Rain  Program  Terms  Used  in  the  Forms 
Package   

Forms  and  Instructions 

Designated  Representative  Certification  Forms  7220  and 
7220A  

Acid  Rain  Phase  I  Permit  Application  Forms  7231 

and  7231A    


Substitution  Ran  Form  7241 

Phase  I  Extension  Plan  Form  7242 

•  Reduced  Utilization  Plan  Form  7243 

•  NO,  Emissions  Averaging  Plan  Form  7246   

NO,  Alternative  Emissions  Limitation  Proposal  Forms 
7247  and  7247A 

•  NO,  Deadline  Extension  Form  7248   

Annual  Compliance  Certification  Report  Form  72402  .  . 

Utilization  Report  and  Forced  Outage  Report  Forms 
72409  and  72409A  

Excess  Emissions  Offset  Planning  Form  772  (Part  77)  . 

Excess  Emissions  Penalty  Forms  774  and  774A 

(Part  77) 

■  These  forms  will  be  included  in  the  Part  76  regulations. 
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PHASE  I  ACC  (MN  <>ERMrr  PROORAM 
OENEAAL  MSTRUCDOMS 


n  units  and  certain  new  units  slso  will  t>e  regulated  in  PhS'Se 
more  complete  description  ol  who  must  apply  for  a  Ph»s< 
lee  Part  III.  General  Instructions.  Section  A,  "Who  Must  Apt;  > 


srmit  Program  and  Standard  Forms 

:PA  is  charged  with  the  responsibility  of  administering  a 
irogram  that  will  implement  the  Phase  I  requirements  of  the 
in  title.   EPA  will  take  applications,  write  and  issue  permls. 
compliance  and  take  appropnate  enforcement  action.   Th«< 
>na  that  govern  the  Acid  Rain  Permit  Program  Including  the 
tntation  of  Phase  I.  are  found  at  40  CFR  Part  72.  The 
M  stated  In  this  application  are  derived  from  Title  IV  of  the  Act 
n  the  regulations.  You  should  read  them  carefully 

kgency  haa  designed  Acid  Rain  Program  permit  application 
enable  affected  sources  to  apply  for  an  Acid  Rain  permit  that 
I  any  of  the  optional  compliance  plans.  This  forms  package 
I  all  the  forms  you  will  need  to  submit  a  timely  and  complete 
ion,  and  also  contains  forms  for  annual  compliance 
Qon  and  excess  emissions  reporting. 


£  OF  CONTEhfTS  FOR  INSTRUCTIONS  PACKAGE 


>neral  Instructions  ... 

ossary  of  Acid  Rain  Program  Terms  Used  in  the  Forma 

Package   

irms  and  Instructions 

Designated  Representative  Certification  Forms  7220  and 
7220A 

Acid  Rain  Phase  I  Permit  Application  Forma  7231 

and  7231A    

Substitution  Ran  Form  7241 

Phase  I  Extension  Plan  Form  7242 

Reduced  Utilization  Plan  Form  7243 

NO,  Emissions  Averaging  Plan  Form  7246 

NO,  Alternative  Emissions  Limitation  Proposal  Forms 
7247  and  7247A 

NO,  Deadline  Extension  Form  7248   

Annual  Compliance  Certification  Report  Form  72402  .  . 

Utilization  Report  and  Forced  Outage  Report  Forms 
72409  and  72409A  

Excess  Emissions  Offset  Planning  Form  772  (Part  77)  . 

Excess  Emissions  Penalty  Forms  774  and  774A 

(Part  77) 

These  forma  will  be  included  in  the  Part  76  regulations. 


lU.  GENERAL  tNSTRUCnONS 

A.  Who  Must  Apply 

The  regiitabens  lOMew^tng  the  Aoid  Ram  Pioyan^  require  Viat  Ihe 
following  statiortary  aourcee  appty  for  a  Phase  I  Acid  Rain  permit 

•  Each  source  that  Irtcludes  an  affected  unit  listed  in 
Appendix  A 

•  Each  source  thai  inotudes  a  unit  not  listed  in  Appenda  A  that  is 
designated  as  an  'affected  untT  «s  foHows: 

•  A  aubMitute  unit  designated  in  a  substitution  plan: 

A  compensating  unit  designated  in  a  reduced  ubloatMo 
pU«: 

•  Each  source  that  •lects  to  become  an  aftected  source 
pursuant  to  Part  74 

Affected  sources  and  atfected  units  may  not  t>e  exempted  frem  <he 

permittma  requiremerws  of  the  Acid  Rain  Program 

The  individual  responsible  for  submission  e(  the  Acid  Aam  ^•rmit 
application  ie  the  DwIgnlBd  Repr««Mita1hr*  for  the  aowrce  that 
includee  an  aftected  unit  or  proposed  affected  unit  The  Designated 
Representative  is  the  'responsiole  officiaT  for  a  source  in  the  contaxl 
of  the  Acid  Rain  Program,  and  must  be  approved  by  EPA  pursuant  to 
a  certrtlcation  process  that  establishes  the  authertly  e(  the  Oeeigwated 
Representative  to  represent  ail  urwts  under  his  or  her  control    The 
certification  of  the  Designated  Representative  is  s  prerequisite  Ie  EPA 
issuance  of  an  Acid  Ram  permit  or  acceptance  of  allowance 
transactiona. 

The  Designated  Represemative  is  required  to  certiV  ^by  sigmr^ 
the  form)  to  the  truth,  accuiacy  and  completeness  of  each  form  4hat 
he  or  she  submits.  The  Designated  Representative,  the  owner,  «r«d 


operators  of  the  unit  are  liable  for  all  violations  cf  Vie  Acid  Ram  taw 
•nd  regulatioaa.  and  Vwee  oeriAicabens  leiieiaa  9»  «MiQi*ena  ol  all 
4he  responsible  parties  tor  compliance  with  the  Acid  Aain  Prtoram. 

The  proposed  OestgiMted  Repreeentatrve  muM  4Pf%  lor  EPA 
approval  of  the  certification  by  submitting  Certtfic«to  of 
Representation  Forms  SF#[7220]  tor  each  affected  source  and 
SF#p220A)  (or  aMk  «nected  unit  at  the  source.  See  the  iftstruebona 
for  tfwse  forms  at  pp. tor  more  information. 

The  fladucMi  UmzBtion  Plan  ar>d  the  PhM*  I  Caianateii  Plan 

are  mulli-unrt  plans  #Mt  can  iiwolva  sources  with  diffeiex  Oaaignaled 
nepreserrtatives    When  submitting  such  plans,  each  Designated 
Aaprasematare  must  siqi^  s  proposed  compiierice  option  tomi  and 
•ubmii  s  copy  with  the  permn  appltcatior  *«•  each  source  invoTved 
for  tt»  other  mult>-unM  plans  SutatttuHon  or  NO,  Avoraglng.  all 
units  ar^  sources  Involved  must  t>«  rsprssented  by  the  same 
X>eoignated  Representative 

e.  Whenteftto 

•  The  Certificate  of  Representation  forn^  must  b«  postmarlied  no 
Itfer  tfian  midnight  Fobruaiy  1 5,  1 993    To  expedite  aliowanoa 
fading  and  permit  proceaatr^g.  wre  suggest  |rou  aubmk  thass 
lorms  as  eaily  aa  poealble. 

e  Pttase  I  ^antiit  a^plicalions  <wciM*ng  piwpoasd  compliance 
plans  must  be  postmarked  no  later  than  midnight  Fabruary  IS, 
t993 

•  If  possible  Acid  Rain  Program  compliance  option  forms  shouM 
be  submitted  with  the  permH  apfilireliiiiw    NyeusukMlla 
oompliance  option  form  itlw  the  pewwH  application  has  been 
processed,  s  permit  revision  mKf  b*  necasaery     Because  soffl* 
oompliancs  options  havs  specific  deadlines,  a  comprehenaive 
tisi  of  the  fmal  dale  on  «vhich  each  torm  may  be  eubmHted  «s 
provided  m  Figuw  t ,  I 


FIGURE  1 :  ACID  RAIN  COMPLIANCE  OPTIOM  FlUNO  DEADUNES 


Form 
Number 

Compliance  Option  Form  Name 

Deadline 

7241 

SubstitMtion  Plan 

Any  ttmo  during  Ptwao  L  as  apermil  raviaioa 

7242 

Phaae  1  Extenalon  Early  RanMngPtan 

7242A 

Phase  1  €xtenaion  Plan 

7243 

Reduced  Utilization  Plan 

7246 

NO,  Emissions  Averaging  Plan 

Any  time  during  Phaae  1  or  Phaae  11.  as  s  permit  revision 

7247 

NO,  Attamative  EmissiorM  Limitatien  fiopa— 1 

7247A 

4to  -later  «i«fi  99  dvy*  betors  end  of  demonstwbon  penod 

7248 

, 

NO,  Deadline  Extension 
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GENERAL  INSTRUCTIONS  leontinuMi) 


C.   Wh«f»  to  Fil« 

Sand  your  PhM«  I  Acid  Run  Ccroficat*  ol  RaprvMntation  Fomw 
to  EPA  h«adqu«rt*r».  tddrMMd  to  ttm  Chief.  Pwmtto  and 
Tachnologl—  Sacllon.  Acid  Rain  Olviaton  (ANR-44S).  Ottica  of 
Atmospharic  and  Indoor  Air  Programa.  U.S.  Environmantal  Protection 


Agancy,  401  M  Straat.  S.W..  Washington,  DC.  20460    Sand  all  otnar 
Acid  Rain  parmit  lorma  to  tha  Appropriata  Regional  OffIca  {*•* 
Figure  2.  t>alo««)  with  copiaa  to  EPA  Haadauartars.   Sand  a  copy  o( 
all  forma  to  the  appropnate  State  air  pollution  agency  {\i»t  on  page  4) 


FIGURE  2:  EPA  REGIONAL  OFFICES 


Region  # 

Sutee  Included 

Address 

Region  1 

Connecticut.  Maine,  Maaaachuaett*, 

Director,  Air,  Pesticides  and  Toxica 

New  Hampahira.  Rhode  Mand. 

Managemem  Division 

Vermont 

U.  S.  Environmental  Protection  Agency 
John  F  Kennedy  Federal  Building 
Boston.  Massachusetts,  02203 

Region  M 

New  Jeraey.  New  York.  Puerto  Rico. 

Director,  Air  and  Waste  Management  Division 

Virgin  Iclands 

U.  S-  Environmental  Protection  Agency 
Federal  Office  Building 
26  Federal  Plaza  (Foley  Square) 
New  York.  New  York  10278 

Region  III 

Delaware.  District  oH  Columbia.  Mary- 

Director. Air  and  Waste  Management  Division 

land.  Pennsylvania.  Virginia.  Weat 

U.  S.  Environmental  Protection  Agency 

Virginia 

Curtis  Buildings 

Sixth  and  Walnut  StreeU 

Philadelphia.  Pennsylvania  19106 

Region  IV 

Alabama.  Florida.  Georgia.  Kentucky. 

Director,  Air  and  Waste  Management  Division 

Mississippi.  North  Carolina,  South 

U.  S.  Environmental  Protection  Agency 

Carolina,  Tennessee 

345  Couftland  Street  N.E. 
Atlanta.  Georgia  30365 

Region  V 

Illinois,  Indiana.  Michigan.  Minnesota. 

Director,  Air  Management  Division 

Ohio,  Wisconsin 

U.  S.  Environmental  Protection  Agency 
2M  South  Dearborn  Street 
Chicago.  Illinois  60604 

Region  VI 

Arkansaa,  Louisiana.  New  Mexico. 

Director,  Air  Pesticides,  and  Toxics  Division 

Oklahoma.  Texas 

U.  S.  Environmental  Protection  Agency 
1445  Ross  Avenue 
Dallas,  Texas  75202 

Region  VII 

Iowa.  Kansas.  Missouri,  Nebraska 

Director,  Air  and  Waste  Management  Division 
U.  S.  Environmerrtal  Protection  Agency 
726  Minneeo<a  Avenue 
Kansas  City.  Missouri  66101 

Region  VIII 

Colorado.  Montana.  North  Dakota, 

Director.  Air  and  Waste  Management  Division 

South  Dakota,  Utah.  Wyoming 

U.  S.  Environmental  Protection  Agency 
1860  Uncoln  Street 
Denver,  Colorado  80295 

Region  iX 

Anzona.  California.  Guam,  Hawaii. 

Director,  Air  and  Waste  Management  Division 

Nevada 

U.  S.  Environmental  Protection  Agency 

21 5  Fremont  Stre«< 

San  Francisco,  California  94106 

Region  X 

Alaaka.  Oregon,  Idaho.  Washington 

Director.  Air  and  Waste  Management  Division 
U.  S.  Environmental  Protection  Agency 
1200  Sixth  Avenue 
Seattle,  Washington  96101 

EPA  Form  xxxx 
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401  M  Street.  S.W..  Washington.  DC.  20460    Send  all  other 
in  permit  forma  to  the  Appropriate  Regional  Office  (tee 
:.  below)  with  copie*  to  EPA  Headauarters.   Send  a  copy  o( 
I  to  the  appropriate  State  air  pollution  agency  (list  on  page  4). 


ir  and  Waste  Management  Division 
onmental  Protection  Agency 
fice  Building 
Plaza  (Foley  Square) 
New  York  10278 


ir  and  Waste  Management  Division 
•onmental  Protection  Agency 
eota  Avenue 
!y.  Missouri  66101 

ir  and  Waste  Management  Division 

ronmental  Protection  Agency 

)!n  Street 

alorado  60295 

ir  and  Waste  Management  Division 
ronmental  Protection  Agency 
>nt  Street 
isco,  California  94106 

ir  and  Waste  Management  Division 
ronmental  Protection  Agency 
Aventj* 
ishington  96101 


PHASE  I  ACID  RAIN  PERMrT  PROGRAM 
GENERAL  INSTRUCTIONS  (continued) 


State  Air  Pollution  Aoencies 

State  ot  Alabama.  Air  Pollution  Control  Division.  645  S  McDonough 

StreeL  Montgon>ery,  AlaDama  36104. 
State  of  Arizona.  Department  a4  Health  Servicee.  1740  West  Adama 

Street.  Phoena.  Araona  85007. 
State  ol  Arkanaaa.  Division  at  Air  Pollution  Control,  Oepaitment  oi 

Pollution  Control  artd  Ecology.  8001  National  Drive,  PC  Box 

9583.  Little  Rock.  Arkansas  72209. 
State  o(  CalHomia.  Air  Resources  Board.  1102  Q  Street  Sacramento. 

California  95814. 
State  of  Colorado.  Department  of  Health.  Air  Pollution  Control 

Division.  4210  East  llth  Avenue.  Derrver.  Colorado  60220. 
State  of  Connactlcut.  Department  of  Environmental  Protection.  State 

Office  Building.  Hartford.  Connecticut  06115. 
State  of  Dataware.  Delaware  Department  of  Natural  Resources  and 

Environnnental  Control,  69  ICngs  Highway.  P.O.  Box  1401,  Dover. 

Delaware  19901. 
Olatrtct  ol  Cotumbta.  Department  of  Consumer  and  Regulatory 

Affairs.  5000  Overlook  Avenue  S.W..  Washington  DC  20032. 
State  of  Florida.  Bureau  of  Air  Quality  Management.  DeMtment  of 

Environmental  Regulation.  Twin  Towers  Office  Building.  2600  Blair 

Stone  Road.  Taliahaasee.  Florida  32301 . 
State  of  Qaorgla.  Environmental  Protection  Division.  Department  of 

Natural  Reeources.  205  Butter  Street.  S.E..  East  Tower.  Atlanta. 

Georgia  30334. 
State  of  Idaho.  Department  of  Health  and  Welfare.  Statehouse.  Boise. 

Idaho  83701. 
State  of  UUnola.  Division  of  Air  Pollution  Control,  2200  Churchill 

Road.  Spnngfield.  Illinois  62706. 
State  of  Indiana.  Indiana  Department  of  Environmental  Management 

105  South  KAeridian  Street  P  O.  Box  6015,  Indianapolis.  Indiana 

46206 
State  of  Iowa.  Iowa  Department  ot  Water.  Air.  and  Waste 

Management  Henry  A.  Wallace  Building.  900  East  Grand.  Des 

Moines.  Iowa  50319. 
State  of  Kanaaa.  Kansas  Department  of  Health  and  Environment 

Bureau  of  Air  Quality  and  Radiation  Control,  Fort>es  Field.  Topeka. 

Kansas  66620. 
State  of  Kantueky,  Division  of  Air  Pollution  Control,  Department  for 

Natural  Resources  and  Environmental  Protection,  U.S.  127. 

Frankfort  Kentucky  40601. 
State  of  Loulalana.  Program  Administrator.  Air  Quality  Division. 

Louisiana  Department  of  Environmental  Quality.  P  O.  Box  44096. 

Baton  Rouge,  Louisiana  70804. 
State  ot  Maine.  Department  of  Environmental  Protection.  State 

House.  Augusta,  Maine  04330. 
State  of  Maryland.  Air  Management  Administration.  Maryland 

Department  of  the  Environment  2500  Broening  Highway. 

Baltimore,  Maryland  21224. 
Comnoonwealth  of  MaaaachuaatU.  Maasachusetta  Department  of 

Environmental  Quality  Engineering.  Division  of  Air  Quali^  Control, 

One  Winter  Street  Boetoa  Masaachusetts  02108. 
State  of  Michigan.  Air  Pollution  Control  Division.  Michigan 

Department  of  Natural  Resources,  Stevens  T  Mason  Building,  6th 

Floor.  Lansing.  Michigan  48926. 
State  of  MInnaaoU.  MinnesoU  Pollution  Control  Agency.  Division  of 

Air  Quality.  520  Lafayette  Road.  St  Paul.  Minnesota  55155. 
State  of  MIsalaalppl.  Bureau  of  Pollution  Control.  Department  of 

Natural  Resources.  P  O.  Box  10385.  Jackson.  Mississippi  33209. 
State  of  Mlaaourl.  Department  of  Natural  Resources.  P  O.  Box  1368. 

Jefferson  City.  Missoun  65101. 
State  of  Montana.  Department  of  Health  and  Environmental 

Services,  Cogswell  Building,  Helena.  Montana  59601. 


State  of  Nabraaka.  Department  of  Environmental  Control.  P.O  Box 

94877.  State  House  Station,  Lincoln.  Nebraska  68502. 
State  of  Nevada.  Oepaitmenl  of  Coiisefvation  and  Natural  RMxircee. 
Division  of  Environmental  Protection.  201  South  Fall  Strrci.  Carson 
City.  Nevada  89710 
State  of  Now  Hampahlra.  New  Hampshire  Air  Resource*  Afw-)^, 
Health  ana  Welfare  Building.  Hazen  Onve.  Concord.  Ne».' 

Hampshire  03301 . 
Stats  of  Naw  Jaraay.  Department  ot  Environmental  Prctoction. 

Division  of  Environmental  Quality.  Enlorcemanl  Ele«ri«iit  John 

Fitch  Plaza  OKa7.  Trenton.  New  Jereey  06625. 
State  of  Now  Maileo,  Director.  New  Mexico  Enviro>ime>.tal 

Improvement  Division.  Health  and  Environmemal  Oepartmam, 

1190  St  Francis  Drive.  Santa  Fe.  New  Mexico  87503. 
State  of  Naw  York.  Department  of  Environmental  Conaervation. 

Division  of  Air  Resources.  50  Wolf  Road.  New  York,  New  York 

12233 
State  of  North  Carolina.  Environmental  Management  Commtsston. 

Department  of  Natural  and  Economic  Reeources.  Division  of 

Environmental  Management  Attenton:  Air  Quality  Section.  P.O. 

Box  27687.  Raleigh.  Noth  Carolina  2761 1 . 
State  of  l4onh  Dakott.  State  Department  of  Health  and  Consolidated 

Laboratories.  Division  of  Environmental  Engineering,  State  Capitol, 

Bismark,  North  Dakota  56501. 
State  of  Ohio.  Ohio  Environn>ental  Protection  Agency.  1800 

Watermark  Drive,  Box  1049,  Columbus  Ohio  43266-0149. 
State  of  Oklahoma.  Oklahoma  State  Departnrtent  of  Health.  Air  Quality 

Service.  P.O  Box  53551.  Oklahoma  City.  Oklahoma  73152. 
State  of  Oregon.  Department  of  Environnriental  Quality,  Yeon 

Building,  522  S  W  Fifth  Portland,  Oregon  97204. 
Commonwealth  of  Pannayhrania,  DepartrT>ent  of  Environmental 

Resources.  105  S.  Second  Street  P  O  BOX  2357.  Harhsburg. 

Pennsylvania  17120. 
State  of  Rhode  laiand  Department  of  Environmental  Management 

204  Cannon  Building.  Davis  Street  Providence.  Rhode  island 

02908. 
State  of  South  Carolina.  Office  of  Environmental  Quality  Control. 

Department  of  HeaHh  and  Environmental  Control.  2600  Bull  Street 

Columbia.  South  Carolina  23201, 
State  of  Tannaaaaa.  Department  of  Public  Health.  Division  of  Air 

Pollution  Control.  256  Capitol  Hill  BuUding.  Nashville,  Tennessee 

37219, 
State  of  Taxaa,  Air  Pollution  Control  Board.  6330  Highway  290  East 

Austin,  Texas  78723. 
State  of  Utah.  Department  of  Health.  Bureau  of  Air  Quality.  288  North 

1460  West  PO  Box  16690.  Salt  Lake  City,  Utah  641160690. 
State  of  Varmont  Vermont  Agency  of  Environmental  Conservation, 

Air  Pollution  Control,  State  Office  Building,  Montpelier,  Vermont 

05602. 
Commonwealth  of  Virginia.  Virginia  State  Air  Pollution  Board,  Room 

1106,  Ninth  Street  Office  Building,  Richmond,  Virginia  23219. 
State  of  Washington.  Department  of  Ecology,  Oiympta,  Washington 

98504 
State  of  Weal  Virginia,  Air  Pollution  Control  Commiaaion.  1558 

Washington  Street  East  Charleston,  Weet  Virginia  25311. 
State  of  Wlaeooato.  Department  of  Natural  Resources  P.O.  Box  7«1. 

Madison,  Wisconsin  53707 
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PHASE  I  ACS  RAM  PERMTT  PROGRAM 
GENERAL  INSTRUCTIONS  (contJnuM^ 


0.    Fms 

During  th*  y«M«  igOf.  mrough  1966.  EPA  wiU  not  coH«c<  any 
op«f«ling  penmt  t»«  wtO-  raapcct  to  wniMion*  (rom  any  PhM«  I 
•(tactad  unita,  anti  SiatM  «mU  not  coltact  any  parnitt  «••  ««M>  rwpaot 
to  Phaaa  I  Ackt  Rain  parmioing  from  any  Phaa*  I  aNactad  unNa. 


Nothing  in  Ihw  aackon  pracludaa  Siaiaa  from  coHacbng  laaa 
•ourcaa  Ihat  ara  not  aHadad  m  Pttaaa  I. 

E.    Intofmation  Awaitebtc  to  tfw  PubMc 


tnfoimalion  oonlainac)  in  thaaa  apportion  fonna  upon  raquaal  wil 
ba  cnada  availabia  to  «m  puMic  tor  Iwapadien  and  copying. 
Howavar.  you  mmf  m^umtt  conManba.  trutment  tor  certain 
information  that  you  aubmji  an  oartam  «upp«am«ntary  totma.  Tha 
spacific  irtatructiona  tor  aaoh  tupptaniantary  torm  Mala  iwtw* 
irrtormalion  on  tha  torm.  i  any.  may  b*  ciaunad  aa  eonManbal  and 

wtiat  procaduroa  govarr  tha  claim.   No  irrtormation  on  Forma 

Ihraugh may  ba  ciamad  aa  conlidanliaL 

F.    CoTipletion  ol  Fotth 

(1)  Taetaiical  F«.-in  ComptaOon  OuldwiM    Plaan  typa  or 
prmt  in  tha  unahadad  araaa  onty.  Soma  ilama  hava  amall  graduation 
marfca  in  ttia  fill-<n  space*.  These  marlis  indicate  tlfe  number  ct 
character*  that  may  be  entered  tfrto  our  data  syMem.  The  mmkt  are 
spaced  at  1/6*  mtervaia  and  accommodate  »Ut»  type  (12  charadars 
par  inch)    •  you  use  another  type  you  may  ignore  the  mailu,  but  tha 
numtjer  ct  character*  ar.o«jld  not  exceed  the  number  til  i 
provided. 


If  you  prim,  place  each  character  between  the  mart^s    Abbreviate 
M  neceasary  to  stay  within  the  numt>er  of  character*  altowed  tor  each 
Item.   Use  one  space  tor  bre«l(s  between  worda,  but  not  tor 
punctuation  rrtartc*  unlee*  they  ara  needed  to  ctarjiy  your  reaponaa. 

'Mark'  aU  approprtata  check  boxaa  wHh  an  "X*  rather  than  a  V 


(2)  Compietanaaa  Raqulramarrla    lintasa  othenwise  specified 
in  instnictiona  to  the  forma,  each  Item  in  each  form  muat  t>e 
aifawered.  To  indicate  that  each  item  has  lieen  conside'ed.  enter 
1^'  for  'not  applicat>to'  if  a  particular  item  doea  not  fit  the 
circumstances  or  charactonttic*  of  your  taciMy  or  activlly. 

Evan  It  you  have  previously  submitted  lequested  information  to 
EPA  or  to  an  approved  StMe  agency,  you  muat  repeal  the  information 
in  the  space  provided,  unless  the  form  and  irtstructions  indicate  thai 
a  reference  to  poor  submissions  will  suffice. 

(3)  Paperwork  Reduction  Act  Nottllcatlon:  The  time  needed 
to  complete  and  file  tha  form*  included  in  tf>ia  package  wHJ  vaiy 
depending  on  individual  circumstarKaa.  Tha  aatimatad  bma*  ara 
listed  in  Figure  3.  below. 

Send  comments  regarding  this  t)urdan  satimata  or  any  other 
aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  the  burden,  to  CMaf,  Intormatton  PoMey  Branch.  P*4-223, 
U.  S.  Environmental  Protection  Agency.  401  M  Street  S  W.. 
Washington.  OC  20460:  and  to  PapaoMorti  Raduedon  Pro)acl  (0MB 
20xx-)oooa),  Office  of  Information  and  Regulatory  AMairs,  Office  ol 
Management  and  Budget,  Washington,  OC  20S03. 


FIGURE  3:  PAPERWORK  BURDEN  ESTIMATES  FOR  AGIO  RAIN  PERMfT  FORMS 


1991 


Form 

Preparing  Iha 
Form 

Copying, 
A8aeml>lir>o 

9t\o  Sending 
the  Form 

Number 

Name                     ^^'' 

7220  and  7220A 

Oaaignalad  Representalive  Certiflcalion 

723^  and723lA 

Acid  Rain  Phase  1  Permit  Application 

I 

7241 

SutoaUtution  Ptart 

7342  and  7242A 

PnM#  1  cxiwwiofi  PIv) 

7243  and  7243A 

Reduced  UUizatMn  Ptan/End  of  Year  Report 

. 

7Me 

7247 

NO,  AJIemative  Emissions  Proposal 

7247A 

NO.  AMamative  Emiaaions:  rmai  AMamative  Umit 

7248 

NO,  Daadtfne  Extanaton 

72402 

Annual  Compliance  Certification  Report 

72409  and  7240aA 

UbUzalion/Forced  Outage  Reports 

772 

Exceaa  Emissiorts  Offset  Planning 

774  and  774A 

Excesa  Emiaaions  Penally 

EPA  form  nooi 


UMI 
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ORAM 
n«i*d) 


print  plac*  •ach  chwaclor  tn^u—n  th«  rnaih*.  Abbrevi«t« 
•ly  to  flay  MMtttin  tti«  number  of  characMf*  attewed  for  oach 
«  on«  »p«c«  for  brMtki  betwoon  word*,  but  not  tor 
ion  marfc*  unl«M  th«y  v*  n»>d>d  to  ctarily  your  r«*ponae 

'  all  tppropriato  chack  boxM  wtth  an  *X*  ratttor  than  a  V 

)  Comptotartaaa  Raqulramanta.   LMaaa  ot>>«<v»t*«  apacWod 

lion*  to  tha  form*,  each  itam  in  aacli  form  mual  b« 

1  To  indicate  t^at  aach  item  has  t>e«n  conside'ed,  entar 

not  applicabia'  it  a  particular  Item  do«*  not  fit  th* 

incas  or  charactoriatica  of  your  taciMy  or  adMly. 

If  you  htM*  praviouaty  submiltod  raquastad  informa>ior>  to 
)  an  approvd  Stoto  agancy,  you  muat  rapaal  Iha  intonnalton 
aca  prcMidad,  unlaaa  Iha  form  ar>d  instruciiona  irtdicala  thai 
ca  to  prior  aubmissiorM  will  auffica. 

I  Paparwork  Raductton  Ad  NoOflcaflon:  Tha  tima  naadad 

ate  and  fUa  tha  forrn*  included  in  thie  package  wIN  vary 
ig  on  Individtial  ctrcumataiwaa.  Tha  aatimatad  t>m«a  m» 
-igure  3,  below. 

comment*  ragarding  Ihia  burdart  aatmiata  or  any  other 
thia  collection  of  information  including  suggestion*  for 
tha  burden,  to  CMaf,  MormaMon  Poltoy  Branch.  PM-223, 
iironmental  Protection  Agency.  401  M  Street  S  W., 
ion.  DC  20460;  and  to  Papaniwrft  Raductton  PnffKi  (OiytB 
or).  Office  of  Information  and  Regulatory  AHatra,  Otiica  of 
nent  and  Budget.  Waahtngtort  OC  20S03. 


iCtO  RAIN  PERMrr  FORMS 


Preparing  Iha 
Form 

Copying, 
Aaaaniolir>g 
and  Sanding 

the  Form 

,'- 

. 

t 
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GLOSSARY  OF  ACIO  RAIN  PROGRAM  TERMS 


GLOSSARY  OF  AOO  RAIN  PROGRAM  TERMS 
ftobaadda<4 


EPA  Form  mxx 


63184 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3. 1991  /  Proposed  Rules 


FORMS  7220  AND  7220A 
Certificate  of  Representation 


Form  7220 

Certificate  of  Representation 
(Single  Source) 


Papcnworfc  Burdan  Esttmata: 

Public  reporting  burden  lor  ttw  coOection  of  information  is  estimated  to  average hours  per  response, 

fncluding  the  time  tor  compJeting  the  form  and  copying,  assembling  and  sending  the  form.   Send  comments 
regsfding  this  coHection  of  information,  irwiuding  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch.  PHA-223.  U.  S.  Envifonmerttal  Protection  Agency.  401  M  Street  S.W.,  Washington.  DC.  20460:  and  to 
Paperworfc  Reduction  Project  (0MB  #  2Qxx-xxxx).  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington.  D.C.  20503.  ^ 


Form  7220A 

Certificate  of  Representation 
(Individual  tlnit  Information) 


Paparwork  Burden  Estimate: 

Public  reporting  burden  for  this  collection  of  information  ie  estimated  to  average hours  per  response, 

including  the  time  for  completing  the  U>tm  end  copying,  assembling  and  sending  the  form.  Send  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief.  Information  Policy 
Branch.  Pft4-223.  U.  S.  Environmental  Protection  Agency.  401  M Street  S.W.,  Washington.  DC.  20460:  and  to 
Pi^Miworti  Reduction  Project  (OMB  #  20m-xxxx).  Office  o«  Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington.  DC.  20503. 


1991 


UMI 
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20A 
ation 


3n 


0  avarag* houre  per  respond, 

Mnding  th«  form.   Send  comments 
g  the  burden,  to  Chief,  Information  Policy 
yv..  Washington,  O.C.  20460:  and  to 
d  Regulatory  Affairs,  Office  cA 


ion 


to  average hours  per  response, 

sending  the  form.  Send  comments 
ig  the  burden,  to  Chief,  Infonnation  Policy 
W.,  Washington.  DC.  20460;  and  to 
Id  Regulatory  Affairs,  Office  of 


1 
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r 

>RAFT        7220 

L 

1                «auM>  AA»  n  MiM^iw               i 

Form  Approvtd 

0MB  No    XXXXXXXX 

C 

►ate              10/21/91                             I       \ 

.    ... 

f 

t9as9  typ»  or  print  in  tt>»  unshmdad  mr»*s  only.                     |           | 

1                                                        Appro vaJ  txpirwt  XXXXX                                                                          | 

FORM                                                                   UAWVMONMBtTALMIOreCTIOMAaBtCV 

5                         Certificate  of  Representation 
AW                                                   (Single  Source) 

. 

Miow  ihefrveffaws  for  fmn  7220. 

1 

Designated  n^pretentative 

A.  LauMsnw                                                                                  JB.  First  M«n» 

CM 

'''*'*'                                                                         I 

:  D.  Strsst  •r^.O.  %tm 

-;  " — - "-                               '''''. 

1                                                      _    ..    . 

f .  aty 

f.ttais    leap 

X 

in  IT 

. 

- 

_-L_l — 1 — 1     1    1 — 1 [■    '■    ■     -■■ 

■ — ^  run  tTM  u»c  UWI.T 

Designated  Represerita^e  Identification  Number 

;    J"  T '^    '•    '- 

X 

J. 

:  n— 

Alternate  Designated  Representative 

A.  Last  Nam*                                                                                  ]■ 

t.FirstNama                                                   1     1 

C.  N4I 

■ 

J,.    .                ,  ,     ■ 

0.  Streat  or  P.O.  B6x  . 

:   ---;-■""■      ■ 

~~~T 

__ 

E.City     ; 

F.  SMta       |a.  »p 

:::i::: 

1  1 

JL 

^--^ 

X    "- 

H.  Phof>e  iaroaJTOttu  »  mjntbtr)          \ «■  Fscwrrils  imrm  cod*  A  r 

mmbart 

L.::zr:: 

«» 

_____1.I-. 

:_:::' . r;   -"  ..' '    -  ^"  ^  --     -  -  -   - 

___:_ :: 

=====  FOR  EPA  USE  ONLY  ^=^^ 

Alternate  DesignaUd  Raprasentafive  Idantfficatioh  Nu 

imb^f 

■ 

.. 

_ 

""'  ' -- 

SOURCE  JDENTIHCATION             "SiVBH^H^HHi^HHHH^^^^H^^^^ 

A.  Souroitlims 

• 

1 

1 

B.  Straster^.O.'eex       - 

.• _    .    -               -           -  - ' .     — 

" 



1 
1 

C.  City  S~     . 

o.stw*  •  r^zip 

IL  . 

I    ^      T 

IE  ' 

-rw-----rT"-r--- 

• 

72M#«.1 
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1991 


UMI 


Phssa  Iyp0  or  print  in  tfi*  unatitdud  «r«a«  ontf. 

_l«i^  IKJI^M* 

ar 

Form  Appro  v0it 

0MB  No.    XXXXXXXX 

Approval  »xptr»t  XXX-XX 

fT 

III.  SOURCE  OWNERS  AND  OPERATORS 

\.Hmrm 

1 

1 

2.  StTMt  or  P.O.  Box 

...                                                                                                                                                                                                              , 

S.CitY 

4.  SUt* 

5.  Zip                                           1 

— 1 —  ...                                                                                                                                  ^^^^^ 

1 

1.N»n«                                                                                                                                                                                                                           1 

2 

1 

2.  Straot  or  P.O.  Box                                                                                                                                                                                                      I 

1 

3.  atv 

4.  Stat* 

s.ap                                1 

- 

• 

1.  Nam*                                                                                                                                                                                                                           1 

3 

1 

2.  SUMt  or  P.O.  Box                                                                                                                                                                                           | 

1 

3.  City 

4.  Stat* 

5.  Zip                                              1 

- 

• 

I.Namo                                                                                                                                                                                                               1 

4 

1 

2.  Stroot  or  P.O.  Box                                                                                                                                                                                           | 

■ 

S.Citv 

4.StMC 

5.Zip                                           1 

- 

1 

B.  Sourc*  Opcrstort                     if  mora  than  2  oparatora,  eopy  tMa  paga  and  antar  ftumbar  of  eoplaa  ha« 

I.Nam*                                                                                                                                                                                                                           1 

1 

I 

2.  Str**t  or  P.O.  Boh 

1 

1 

3.  City 

4.  Stat* 

5.  Zip                                              1 

- 

1 

I.Nanw                                                                                                                                                                                                               1 

2 

2.  Straot  or  P.O.  Box                                                                                                                                                                                           | 

1 

3.  City                                                                                         . 

4.  Stat* 

8.  Zip                                              1 

- 

■ 

1 

7220/Pfl.  a 


> 
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« 

0MB  No.    XXXXXXXX 
Approvml mxpinm  XXX-XX 

^^^ 

1 

1 

4.  Stat* 

9.Zi|»                                           1 

- 

1 

4.  Stat* 

i.TSp                                              1 

- 

1 

:i 

4.$tM* 

5.  Zip                                              1 

- 

1 

4.SMtC 

S.Zp                                       1 

E 

- 

1 

nd  •MM  ftumbar  of  eopU*  hm 

1 

4.  Stat* 

8.2P                                              1 

z 

- 

1 

4.$tM« 

t.Zp                                       1 

rr 

- 

1 

1 

722o/Pi.  a 


"> 
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Pt**s»  typt  or  print  m  tt>0  tm9ft»d»d  artmt  ortly. 

Souraa  i  ta»  ■»  IkMik 

TT  T 

1 

OMBNo     XXXXXXXX 
Approvtl  OKpirtu  X-XX-XX 

■ 

UNIT  iDEimRCA'noN               ^^^^^^^^^^^^^lIHHi^HI^^^^^^^HHHI 

A.  Appcndbl  A  UnMs                     WwowtfMn4<wm.  copva<tP«Bnnd>w<f  f>uw<wro*copia»h<r»              ■                     '1             1 

I.UnitNanw                                                                                                                                                                                                       I 

1 

2.  Short  N«tw 

S.  Unit  AltP  10  NMnbar                                                                                                                | 

*  -r   •  :.-. 

.. 

1 .  Unt  Nmw 

2 

2.  Shoftltam* 

IS.  Unit  AHP 10  NMntoaf                                                                                                                      j 

1   _.. 

1.UnMN«m     -"                .                                                                                              ^^-, >„"■.---'-   "•                                                    | 

- 

3 

f 

2.ShoftM«n« 

3.  Ur»l  AR^  10  NtM*ar 

■ 

'. 

— 



I.UnHNMW 

4 

2.  Short  PMffw 

1  Xlwt  AW»  B  Nwf*ar           "                                                                   -if 

■                                                                                                      '          .                           '* 

' 

---*■*                                         "  ■'■ 

B.  Non-Aooendix  A  Units              Hmor«th«^4unH*.eoovtMti>MM«nd«fitorf«jrnb«f  of  cooiMhar 

J 

1 .  Unit  Nam* 

1 

2.  Stort  Nam* 

3.  UnK  ARP  10  Numbar 

'.'     ::.->';J.^-.j,   :-'■■-''■ 

■ 

I.UmtNama 

2 

2.  ShonMama                    —  . 

3.  Ui*  AW  10  MMmbar                                             .V-v..-' 

"" 

. 

r 

I.UnHNama       .  ^..^^l^,.,^:^. 

3 

2<  Snort  Nonio 

3.  Uf#t  ARP  10  Numbaf 

I.Unitrtama 

4 

2.  Short  Nama 

3.  Unit  ARP  10  Numbar 

V-f--;v.:  ■■r••^•...:■.. 

— 

■  ■  — 

•    ^             -i  ,      'J^^^   H^'  ^^        '■:"^- •:-  -   '.^;^-   -              ■ '^'"    "'^^f^^-^ •*• -■   vV' 

« 

■ 

72M/^.  S 
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Form  Approvad 

0MB  No.   XXXXXXXX 

X-XX-XX 


V.  AGREEMENT  OF  REPRESENTATION 

Th«  Oawonatad  »UprM«it«tiv«  and  Alt»rr»«te  Dawgnatad  RapraMnUtiv*  fof  thia  aourca  wara  aataotad  undaf  tha  taima  o»  an  Agraamant  of 
RapraaantBtion  that  \a  Wndinfl  oo  aach  and  .vary  ownac  and  oparator  of  tha  atfactad  aourca  and  on  a*:h  and  avary  owrnar  and  oparrtof  of 
aach  affactad  unit  at  tha  aourca.   Actual  writt.n  notica  of  tha  Aoraamant  of  Repraaamation  haa  baan  givan  to  aach  owrtar  and  ojiarator  of  tha 
aourca  and  ol  aach  unit,  and  notica  haa  baan  publiahad  in  a  journal  of  national  and  (janwal  circulation  for  a  panod  of  two  waatta. 

Tha  Oaaignatad  RapraaanUtiva  and  Altarnata  Oaaisnatad  Rapraaanutiva  hava  all  nacaaaary  i^^^^  ^Tt  ^  *•  "'^•V!*',^ 
rasoonaibilitiaa  that  ara  aaaignad  to  tha  Daatgnatad  Rapreaentativa,  ownar  or  oparator  undar  40  CFR  Parta  72-7B.   W  apphoaMa,  tha 
Agraamant  of  Rapraaantation  tpacifiat  tha  tarma  and  conditiona  undar  which  tha  Altarnata  Oaaignatad  Rapraaantativa  la  to  act  in  placa  of 
tha  Oaaignatad  Rapraaantativa. 

AHowaneaa  and  procaada  of  aMowanca  tranaactiona  Imark  ona): 

I — I  wa  ba  daamad  to  ba  hald  or  diatributad  in  proportion  to  aach  ownar'a  lagai,  aqultabia,  laaaahoid,  or  contractual  raaarvMion 

' — '  or  antitlamant  and  in  accordanca  with  Saction  404li)  of  tha  Act;   or 

r~]  Ara  govamad  by  "n  agraarnant  with  diffarant  tarma  that  ia  Wnding  on  aach  and  awary  paraon  or  antity  with  an  ownaraNp 

—  intaraat. 
Tha  Oaaignatad  Rapraaantativa  and  Altamatt  Oaaignatad  Rapraaantativa  will  abida  by  tha  fiduciary  raaponaib«liaB  aaaignad  purauant  to  40 
CFR  Sactiona  72.20-72.25  and  tha  Agraamant  of  Rapraaantatiort. 


VI.  CERTinCATIONS ^ 

TcaftifY  undar  paoa/ty  of  hw  that  I  hava  parsonaty  axaminad  and  am  frnn/Kar  with  tfw  Montmthn  aubmittad  in  this  and  aceompanying 
documanta    Basad  on  my  inquiry  of  tfiosa  mdividuah  wittt  primary  raaponaiMity  for  obtamir>g  tfta  information,  I  cartify  that  tha  Information  i 
on  knowladga  and  baliaf  trua,  accurata,  and  coir^ta.   I  am  awara  that  thara  ara  significant  panahias  for  autmirting  faha  or  ineomplata 
information,  including  posstbHiry  of  fina  or  impriaanmant. 


A.  Nama  of  Oaaignatad  Rapraaantativa  Iplaasa  print) 


B.  Sigrtatura 


C.  Data  Signad 


I  cartify  undar  panalty  of  law  ttmt  I  hava  parsonagy  axaminad  and  am  famOiar  with  (ha  infonnation  aubmittad  In  this  and  accompmj^ 
dbcurrtants    Basad  on  my  Irufuiry  of  thosa  iniSviduals  with  primary  raaportsSbUity  for  obtaining  tfta  information,  I  cartify  ttiat  tfta  wiformmtion  i 
on  knowladga  and  baHaf  tma,  accurata.  and  con^iata.  i  am  awara  that  thara  ara  aJgnifieanl  panafffaa  for  aubmitting  falaa  or  Ineomplata 

information,  inckjding  poaaibjety  of  fina  or  impriaortmant. 

A.  Nama  of  Altarnata  Oaaignatad  Rapraaantativa  tplaasa  print) 


B.  Sigrtatura 


C.  Data  Signad 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Ir^itial  Review: 

a.  D  Complete       D  Incomplete 
b.D  Approved      D  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By:. 


Explain: 


By:. 
By:. 


T2ae#a.4 


DRAFT 
Date 

Plaasa  typ* 

FORM 
ARP 

fallow  k 

1.  UNIT 

A.Nam 

B.  Unit 

II.  UNIT 

A.  Uni 

I.Narr 

1 

2.  Stra 

3.  City 

1.  Uan- 

2 

2.  Stra 

3.  Qty 

I.Nan 

3 

2.  Str« 

3.  City 

I.Narr 

4 

2.  Stri 

_     3.  City 

I.Nan 

5 

2.  SU< 

S.Otv 
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Form  Approvd 
OMBNo.   XXXXXXXX 

r  X-XXXX 


_.  war*  nl«ct«d  undar  th«  twini  of  an  AgrMOMirt  of 
I  Murc*  and  on  Mch  and  tvty  owrnar  and  oparator  of 
tmatiofl  has  baan  givan  to  oach  ownar  and  0(>arator  of  t 
•narai  circulation  for  a  pariod  of  two  waaka. 

Boaaary  autfvority  to  carry  out  tha  dutiaa  and 
>f  undar  40  CFR  Parts  72-7*.  H  appKoabia,  tha 
larnata  Daaigrtatad  Rapraaantativa  ia  to  act  in  placa  of 


lagai,  aquitabla.  laaaahaid.  or  oonuactuai  raaarvation 
Mch  and  avary  paraen  or  antity  with  an  ownarship 
n  tha  fiduciary  rsaponatbtftiaB  aaaignad  pursuant  to  40 


tM  Mofirmtkut  aubmitttd  in  this  int  »ceompanylng 
oblmning  (f>a  information,  I  cftify  that  tha  information  i 
gnifieant  panafdas  for  autunirting  falsa  or  Incomp/ata 


C.  Data  Signad 


tha  information  subnnittad  In  thb  ana  accompanying 

r  obtaining  tfta  information.  /  cartify  titat  Ifta  information  i 

ignineant  panafffaa  for  submitting  falsa  or  Ineomplata 


C.  Data  Signad 


By: 
lain: 

By: 
By: 
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T2ae#«.« 


DRAFT. 

Date 

Ptaast  rypa  o 

7220A 

__ 

_ 

OMBNo.   XXXX-XXXX 

10/21/91 

~T 

1     1 

T 

"■"■ 

r  print  in  tha  unshadad  araas  on 

^.      1   i 

AppfOvaJ  9Xpir99  X'XX-XX 

FORM 
ARP 

U.B.  BIVMONMBrrAL  PROTCCTION  AOCNCY 

Certificate  of  Representation 

(Individual  Unit  Information) 

fdHow  Instructions  for  Form  7220A.                                                                                                                                                                                      1 

A.  Nama                                                                                                                                                                                                                       1 

1 

B.  Unit  Short  Nama 

C.  Unit  ARP  »  Numbw                                                                                                        | 

1 

- 

1 

A.  Unit  Owner*                             Wmorathangcwwaw,  eepylWapaoaawdamaTwumbaf  of  eeplaihaw                              4              1 

I.Nama                                                                                                                                                                                                1 

1 

I 

2.  Suaat  or  P.O.  Box                                                                                                                                                                                                  | 

I 

3.  City 

4.Statt 

s  ap                               1 

. 

- 

■  ■*■      —      ■  ■■■  -■  ■                                                                                                         ^^_^ 

1 

1    Nama                                                                                                                                                                                                                       1 

2 

1 

2.  Straat  or  P.O.  Box                                                                                                                                                                                       I 

1 

1 

3.  City 

4.StM 

8.  Zip                                             1 

1 
1 

- 

I.Nama                                                                                                                                                                                                          1 

3 

1 

2.  Straat  or  P.O.  Box                                                                                                                                                                                       1 

1 

3.  City 

4.StMa 

8.21P                                             1 

"^ 

- 

, 

1 

I.Nama                                                                                                                                                                                                           1 

4 

......                                                                                                                                                            . 

2.  Straat  or  P.O.  Box                                                                                                                                                                                                  | 

1 

3.  City               . 

4.Stala 

s.ap                             1 

^:= 

- 

1.  Nama 

*"                                1 

s 

II 

1 1 

2.  Straat  or  P.O.  Box                                                                                                                                                                                       1 

_      , 

3.  City 

4.StMa 

8.ap                              1 

__ 















1  1 

— 

L 

k 

L 

— 

li 

L 

-M 
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Pt»»s»  typ»  or  print  in  lt>»  unahadmd  araas  onty. 


jwmtM, 


1 


form  Approved 

0MB  No.    XXXX-XXXX 

Approval  axpiraa  X  XX-XX 


B.  Opratof 


IF  mora 


tlwi  1  ooarmor,  •opy  tHa  pmga  ani  mntai  nunitf  of  oopiw 


hwa 


EE 


I.Nam* 


2.  Str««t  or  P.O.  Em 


3.  Oty 


4.  Stat* 


5.  Zip 


III.  AGREEMEWT  OF  HEFWESENTATION 


Th«  D««ignat*4  RBpr»«»ni«iiv»  ontf  Att«rn«i«  D*«ign«t*l  n«prM«nUtiv«  fof  tlw  unit  w«r«  Miactad  undf  ttwlMms  of  awAflr— iwont  ol 
Repr—nf  tioo  tht  i»  bwwiino  on  — ch  and  oyry  owwr  id  tipaiatar  a*  tho  i<fwfd  unit.  AakM*- wiMtan  notiao  of  llta  Aflroamai*  of 
^•proMfitation  haa  bMft  givan  to  aach  ownor  oMf  oiMratnr  •(  *•  uriC  and  notica  Itaa  b«an  pubKahad  in  aleumai  of  nMiOMi  and  gananl 

cHouiation  for  ■  patiod  of  two  w*aka. 

Tha  Daaignatad  Rafwa— jKtiva  ani  Aliatnata  Oaaignatad  Hap*a»antativa  hava  iM  nacaitary  ■jthoiity  to  cafry  aut  tha  dutiaa  and 
raaponaibtlitjot  that  «•  aaa«r>«d  to  tha  Oaaignaiad  RapraaaWativa.  o«rnaf  m  oparatot  undar  40  CFR  Porta  72-78.  H  applicabla, 
rha  Aoreament  of  RapraaantaOon  ^>ac.taaa  the  tanna  and  oondhiana  undaf  whioh  tha  Al«a«nata  Daatgnatad  Rapraaantative  ia 
to  act  in  placa  of  tha  Oaaignatad  Wapraaamaova. 

ARowancaa  and  procaad*  of  iloaMnca  tranaactioM  tnark  onal: 

I — I  yWill  ba  daamad  to  ba  hakt  Of  dtetiibutad  in  pfoportion  to  oach  ownaf 'a  tegol,  a^jitaWa,  loaaafwW,  or  contractu^  ratatvation 
' — '  ot  emrtamant.  and  m  accordanca  with  Saclion  40M)  of  tha  Act;  or 

[~|  Ara  (jovamad  by  an  agraefnant  witli  diffarant  lam«a  *ot  ia  binding  on  aach  and  a^of  paraon  with  an  ownarahip  intataat 

Tha  Oaaignatad  Raoraaa/iUUva  and  Altamalo  DMtgnatad  Rapraaantattva  wiM  ab«da  by  tha  fiduciafy  laaponaibilittaa  aaaignad  purauant  to  40 
CFR  Saction*  72.20-72.26  and  tha  Agiaament  of  Rapraaantalion. 


IV.  CERTIFICATIONS 


/  cartrfy  undar  pmtalty  of  Imw  d>M  I  hmva  panonailf  aaantmad  an^  am  faniSar  wOti  Iha  infommtion  Muhitattad  in  Ihix  mndmeeompanyirt^ 
documaois.   fltoatf  on  ntf  m^rny  ot  tt>»—  mitnnduati  «Wg>  priHmrf  raaponajbmtn  tor  ottwinmg  tf>a  infonrmtion.  I  earWf  tftat  tim  Mvnmtkm  ia 
ofl  knoyoi^dga  arxi  bataf  mm.  »eci0mtm.  and  oaniplafa.  I  am  mwara  »mt  »an  arm        '"-  -         ^     '  -   -^  *- 

intormation,  intiudktg  poaaAMftY  of  firta  ar  Impnaoiunattt^    ^    i    i    h  *  4    I 


far  auttmittmg  Mm  ar  ineoritplata 

1_J_ 


A.  Nanta  of  Oaaignatad  Rapraaantativa  (pteaaa  printi 


B.  Signatura 


C.  Data  Signad 


lcwtifyun<hrpaiuftYoriawmatJha¥aparaorm9faKamnadandarnfam)iSarwittithain/oftnationsiM>rmUadi^ 

doctifnants.    Basalt  an  rmy  mqwry  of  tfioaa  individtiala  with  primafy  rasponsiulity  for  attaining  tha  information,  I  cartify  that  tha  mtormaoon  is 
on  knowiadffa  and  batat  irva,  acaratt.  and  comfttaf.   tamawara  tfmt  tfiara  ara  sfgniTicant  parmltiaa  for  tubmitHaa  taba  or  incomplaU 
mformaiion.  ineludktg poaaitihY  of  fina  or  anprmanmamt. 


A.  Nama  of  Aftarnata  Oaaignatad  Rapraaantativa  IpiamaapnmO 


B.  Signatura 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initiai  Review. 

a.D  Cotnplete       O  Incomplete 
b.Q  Approved      Q  Disapproved 


By: 


Expiaift:. 


3.  Date  of  Ftitat  Approval: 

4.  Date  Notice  Sent 
Comments: 


By:. 
By:. 


7X20Ajyt-S 
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form  Approved 

0MB  No.    XXXXXXXX 

Approval  »Mpir»a  X-XX-XX 


<tw  nunhi  at  Ofoqiaa 


haia 


4.  Stat* 


5.  Zip 


WW*  Miactad  undar  tha  twrna  at  an  Aoraamant  of 
milt.  Aelu#nnlMan  na<ioa  of  tfca  Agraamu*  at 
a  baan  publlaliad  in  aloumil  of  ntowii  and  ganaral 


assary  authority  to  cany  aut  tha  duliaa  and 
f  ufidar  40  CFR  Partt  72-78.  If  applicabla, 
Altamat*  Daaigwatad  Wapraaantativa  •• 


egal,  aquitabta,  laaaahoM,  or  contractual  ra<«rvation 

«ch  and  awary  paraon  with  an  ownarahip  intataat 

y  tha  BduoiafY  laeponaibilittaa  aaaigwad  pwauant  to  40 


la  mfomtation  suitnittad  m  this  and  aeeompanyinf 
oMwrwv  tfta  information.  I  earHtf  that  *a  Mermation  ia 
puKeant  ptnaitiaa  far  aubmilUng  (alma  ar  ineatnplala 


C.  Data  Signad 


ha  information  aiMttnittad  in  thia  and  actomfianying 
abtmrumg  Iha  mformmtian,  I  cartHy  that  tha  inkumation  i$ 
ynincant  panaltha  for  Mubmtlma  tlaa  ar  inoomfilat*  . 


C.  OaMSiflMd 


Bv: 


nn: 


By: 

By: 


7X20Ajy».2 


Phase  I  Acid  Rain  Permit  Program 
Instructions  for  Fonns  #7220  and  7220A 

Forms  ^7220  and  7220A— Certificate  of 
Representation  Forms 

ilnlroduction 

Title  IV  of  the  Clean  Air  Act  requires  that 
]the  owners  of  record  for  each  affected  unit  in 
jthe  Acid  Rain  program  must  choose  a 
Designated  Representative  and  may  choose 
'an  alternative  Designated  Representative  to 
act  when  the  Designated  Representative  is 
indisposed.  The  regulations  that  govern  the 
Designated  Representative  are  found  at  40 
CFR  S  72.20  et  seq.  (Subpart  B  of  the  Title  IV 
Permit  Regulations).  The  owners  must  choose 
the  Designated  Representative  and  the 
Alternate  through  a  process  that  assures  that 
all  owners  have  notice  regarding  the 
selection.  All  affected  units  at  a  b.ngle  source 
must  have  the  same  Designated 
Representative,  and  all  units  that  seek  to 
participate  In  a  multi-source  substitution  plan 
must  be  represented  by  the  same  Designated 
Representative. 

The  Designated  Representative  will  be 
responsible  for  all  submissions  regarding  the 
unit  under  his  or  her  control,  and  will  conduct 
allowance  transactions  for  the  unit.  The 
Designated  Representative  shares  liability 
Iwith  the  Alternate  Designated 
Representative,  the  owners  and  operators  of 
'the  unit  for  any  violations  of  the  Acid  Rain 
title. 

The  regulations  state  that  EPA  will  neither 
issue  an  Acid  Rain  permit  nor  record  any 
allowance  transactions  until  the  Designated 
Representative  has  Hied  and  EPA  has 
8ppro\-ed  a  complete  certificate  of 
representation.  The  request  for  certification 
must  be  Tiled  on  the  standard  forms  provided 
for  thai  purpose.  The  Certificate  of 
Representation  forms  serve  to  identify  each 
Phase  I  affected  source  for  which  a 
Designated  Representative  will  be 
responsible  (Form  <t7220).  and  to  verify  for 
the  sources,  as  well  as  unit  by  unit,  that  the 
Designated  Representative  and  Alternate 
Designated  Representative  are  authorized  to 
take  responsibility  for  Acid  Rain  program 
submissions  (Forms  «7220  and  7220A).  For 
Phase  I.  these  forms  must  be  submitted  no 
later  than  February  15, 1993.  (the  deadline  for 
Acid  Rain  Phase  I  permit  applications).  EPA 
recommends  early  submission  of  these  forms 
to  forestall  delays  in  allowance  transactions 
and  permit  processing. 

Instructions  for  Form  «7220 — Certificate  of 
Representation  (Single  Source) 

Top  Center  of  Each  Page  of  the  Form:  Enter 
the  Acid  Rain  Program  Identification  Number 
(the  AIRS  number)  for  the  source. 

I.  Designated  Representative  Identification 

A.-l.  Enter  the  name,  mailing  address,  and 
telephone  and  facsimile  numbers  for  the 
Designated  Representative  and  for  the 
Alternate,  if  one  is  proposed. 


II.  Source  Identification 

In  this  section,  provide  the  information  for 
a  source  or  facility  that  contains  one  or  more 
affected  units  for  which  the  person(8)  named 
in  Part  I  be  serving  as  Designated 
Representative  (and  Alternate  Designated 
Representative). 

A.  Name:  Provide  the  name  of  the  source  or 
facility.  This  name  will  include  the  company 
name  and  a  name  for  the  source,  e.g.,  "ABC 
Utility  Electric  Power  Station." 

B-E.  Mailing  Address:  Provide  the  source 
mailing  address. 

III.  Source  Owners  and  Operators  of 
Record 

A.  Provide  the  name  and  mailing  address 
of  each  owner  of  record  for  the  source.  The 
owner  can  be  a  person  or  a  corporation.  If 
there  are  more  than  four  owners,  photocopy 
this  page  before  completing  it,  and  indicate 
how  many  copies  you  are  including. 

E  Provide  the  name  and  mailing  address 
for  each  operator  of  record  of  the  source. 
These  persons  include  |lo  be  added).  If  there 
are  more  than  two  operators,  copy  this  page 
l)efore  completing  it  and  indicate  how  many 
copies  you  are  including. 

IV.  Unit  identification 

List  the  affected  units  at  the  source 
identified  in  Part  IL  above.  In  Section  A. 
provide  information  for  Appendix  A  units.  In 
Section  B,  list  any  non-Appendix  A  units  that 
you  will  be  proposing  as  part  of  a  compliance 
option,  or  other  units  at  the  source  for  which 
you  would  like  to  designate  a  representative 
for  purposes  of  allowance  transactions.  (You 
will  need  to  complete  a  Standard  Form  7220A 
for  each  of  the  units  you  list.)  For  each  unit 
provide  the  following: 

1.  Fill  in  the  name  of  the  affected  unit  [e.g.. 
"ABC  Elect.  Gen.  Unit  «4.") 

2.  Give  a  short  name  that  is  commonly  used 
or  could  be  used  as  an  easy  identification  of 
the  unit  (e.^;.,  "ABC  «4.") 

3.  Provide  the  Acid  Rain  Program 
Identification  Number  for  the  unit,  which  is 
the  source  number  appearing  at  the  lop 
center  of  this  form  plus  three  digits  that 
identify  the  unit  (e.^..  "004").  Enter  the  three 
digits  in  the  space  provided.  (Acid  Rain 
Program  unit  ID  numbers  are  listed  in 
Appendices  A  and  B  of  40  CFR  part  72.) 

V.  Agreement  of  Representation 

This  section  lists  the  requisite  elements  for 
the  Agreement  of  Representation  between  the 
Designated  Representative  and  the  Alternate 
Designated  Representative  and  the  owners. 
EPA  will  not  accept  and  certify  the 
Designated  Representative  or  the  Alternate 
Designated  Representative  to  represent  the 
unit  in  all  Acid  Rain  regulatory  matters 
unless  the  Designated  Representative  (or 
both  of  them)  certifies  that  such  an  agreement 
exists. 

The  applicant  will  need  to  check  the  box 
that  more  accurately  describes  the  term  of 
the  agreement  relating  to  distribution  of 
proceeds  from  allowance  transfers. 


Fi*A  will  not  review  the  agreement,  nor  v.ill 
it  become  a  party  to  ar\y  disputes  regarding 
the  agreement.  FPA,  however,  will  enforce 
against  any  false  certification  concerning  the 
existence  or  terms  of  such  an  agreement. 

rV.  Certification 

The  proposed  Designated  Representative 
and  Alternate  Designated  Representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III. 
Section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  *7220A — Certificate  of 
Representation  (Individual  Unit  Information) 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A.-C.  Enter  the  same  information  you 
entered  for  the  unit  in  Part  IV  of  Form  7220. 

II.  Owners  and  Operators  of  Record 

A.  Provide  the  name  and  mailing  address 
of  each  owner  of  record  for  the  unit.  The 
owner  can  be  a  person  or  a  corporation.  If 
there  are  more  than  five  owners,  photocopy 
this  page  before  completing  it  and  indicate 
how  many  copies  you  are  including. 

B.  Provide  the  name  of  each  operator  of 
record  for  the  unit.  These  persons  include  (to 
be  added).  If  there  is  more  than  one  operator, 
photocopy  this  page  before  completing  it  and 
indicate  how  many  copies  you  are  including. 

III.  Agreement  of  Representation 

This  section  lists  the  requisite  elements  for 
the  Agreement  of  Representation  between  the 
Designated  Representative  and  the  Alternate 
Designated  Representative  and  the  oivners. 
EPA  will  not  accept  and  certify  the 
Designated  Representative  or  the  Alternate 
Designated  Representative  to  represent  the 
unit  in  all  Acid  Rain  regulatory  matters 
unless  the  Designated  Representative  (or 
both  of  them)  certifies  that  such  an  agreement 
exists. 

The  applicant  will  need  to  check  the  box 
that  more  accurately  describes  the  term  of 
the  agreement  relating  to  distribution  of 
proceeds  from  allowance  transfers. 

EPA  will  not  review  the  agreement  nor  will 
it  become  a  party  to  any  disputes  regarding 
the  agreement.  EPA.  however,  will  enforce 
against  any  false  certification  concerning  the 
existence  or  terms  of  such  an  agreement. 

IV.  Certification 

The  proposed  Designated  Representative 
and  Alternate  Designated  Representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  111. 
Section  A  of  the  Forms  Instruction  Package 
for  more  information  about  the  legal  effect  of 
certification. 

•nXJNO  COM  SSafr-M-M 
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FORMS  7231  AND  7231 A 
Application  for  Phase  I  Acid  Rain  Permit 


Form  7231 


Application  for  Phase  I  Add  Rain  Permit 
(Source  information) 


Pubtic  r*po(ting  burdsn  for  this  coUaction  o(  Moimallon  m  Mtimctad  to  tMorag* houra  p«f  rMpooM. 

inctuding  th«  tim«  for  compMing  tti«  fonn  and  copying.  MMmWtng  and  aanding  th9  form.  Sand  commanti 
ragardrng  tM«  coltaction  o(  information,  iiKtuding  suggastiona  for  raductng  tha  kMrdan.  to  Chiaf,  Information  Po<iq^ 
Branch.  PM-223,  U  S.  Environmantal  Piolaciion  Agancy.  401  M  Straat.  S-W  .  Waahingtoo.  D.C.  20460;  and  to 
Paparworli  Raduction  Projact  (QMS  #  ZOMi-iOOOc),  OfTica  of  Information  and  Ragutatory  Affair*,  Offica  of 
Managamant  and  BuOgat  Wasrvrgton,  DC  20503. 


1 


Form  7231 A 

Application  for  Phase  t  Add  Rain  Permit 
(Unit  Information) 


Pipwwork  Burdwi  E*ttimtK 

Public  npoitino  buidan  lor  tt\m  coHadion  of  infomtalion  ia  aatimatod  to  avaraQa houra  par  lasponaa. 

inctuding  tta  Uma  for  oompiatil^g  tha  form  amj  copying.  aaaan>bUr>g  and  aar^ding  tfM  form.  Sand  commartfs 
regarding  t^la  cottactton  of  information,  Irtchiding  auggaaoorv*  (or  raducing  t^te  burdan,  to  Chiaf,  Informalion  Policy 
Branch.  PM-223,  U  S  Environmantal  Protactioo  AgarKy,  401  M  Suaat.  S.W  .  Waahmgton,  D  C  20460;  and  to 
Papar«or1i  Raduction  Projact  {OMB  #  20xx-xxxx),  Offica  of  trtofmation  and  Ragulalory  Aflair»  Offica  of 
Managamant  and  Budgat.  Waahington,  0  C  20503. 
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AfV 
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Application  for  Phase  1  Acid  Rain  Pennit 

(Source  information) 

follow  Instnietons  for  Ktrrn  7237.                                                                                                                                                                              | 

SOURCE  lOENTIFICATIOM                 ,j^||^|^|||g||||^|||^_m|||^m||||m^|^^m^m|^ 

A.  Source  Nwnt  and  Malina  AddrvM                                                                                                                        j 

1 .  Source  Nam*                                                                                                                                                                                                          | 

1 

2.  Suaat  or  P.O.  Sex 

1 

T 

1 

3.  Ory 

4.  Stata 

^.ap                              \ 

^                                 1 

- 

■ 

B.  Source  Location                                                                                                                                                     1 

1.  StTMt,  R<Mt«NtMil>af«rOiharSpwifictd«n«fi«r                                                                                                                                        1 

1 

2.  City 

3.Stata 

4.Z3P                                                 1 

~ 

- 

,    - 

_1 

-J 

1 

S.  Coumy  Nam* 

».  Wiaaa  jtoat  eoda  A  auntari                         \ 

- 

- 

k 

1 

C.  Other  Source  biformation                                                  >«                                                                                   1 

1 .  Operating  Company 

J                                                                                                                                                                                                           \ 

1 

2.NERCRaoio«                                                                        -r                . 

— 1 

1 

A.  Appendix  A iMtt                 tfmoi4*aik*ui*t».«tt>i/iimWimiH^mmmm*miit«om»*m 

^ 

*  "-          -    ■ 

J               1 

I.UrttNanw                                                                      :  l:\  ^  -'*" 

—  .-■-.:-         -■-..■       -      -                            \ 

1 

1 

1 

2.ShortNama                                »'  " 

i.W^AlVtDHhtibm 

■-             '■■        ■                                         \ 

1! 

. 

u- 

11 

^-'-r■^        ■          1 

1 

I.UnitNaraa                                                                                                                                                                                                   1 

2 

. 

...                                                                                                                           , 

2.  Short  Nana 

a.UriffkRPOflumbar                                                                                                             1 

iH 

) 

■  ^—^  '■  -  ■■                                                                                   1 

I.UntNaraa 

1 

3 

1 

2.  Short  Nonta 

1  iMtARPIONiJ«i*ar 

1 

1 

^^ 

■    ■ 

- 

1 

I 

1 .  Unit  Nam* 

1 

4 

1 

2.ShortNaM 

3  Umt  AMP  to  Umhat 

J 

■i 

TT     1 

1   1 

.■.._._  :_.  _. .:, 

1 
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B.  Non-Appendix  A  Units H  mor*  th«n  *  uniU,  copy  lhi»  iheat  and  antai  numbw  of  copi»»  hara 


1 .  Unit  Nam* 


2.  Short  Name 


3.  Vrit  ARP  ID  Nun*^ 


I.UnitNama 


2.  Short  Nam* 


3.  Unrt  ARP  10  Nur>*ar 


1.  Unit  Nam* 


2.  Short  Nan«* 


3.  Ur»t  ARP  ID  Mumbf 


t .  Unit  Nam* 


2.  Short  Nama 


3.  Unit  ARP  ID  Numbar 


III.  CERTIFICATE  OF  REPRESENTATION 


I    ICaftificata  of  Rapraaantation  for  this  aourca  Mid  aach  unit  M  thia  aourca  ia  irtdudad  laithar  original  or  copy). 


IV.  STANDARD  PROVISIONS  &  PROHIBITIONS 


A.  Duties,  Prohibitions  and  Liablity 

1.  Outlaa.  Each  ownar,  oparator,  and  daaignatad  rapraaantativa  of  an  affactad  unit  ahalt  hava  tha  following  affirmativa  dutiaa  in  connaction 
with  tha  Acid  Rain  program.   Faiiura  to  fulflU  or  comply  with  tlwaa  dutiaa  ahaH  b«  a  violation  of  tha  Act  and  of  40  CFR  Part  72.  Tha 
dutiaa  ara  aa  followa: 

a.  To  aubmit  a  parmit  application  and  propoaad  compiianca  plan  undar  40  CFR  Part  72  in  accordanca  with  tha  daadlinaa  apacifiad  in 
172.30; 

b.  To  aubmit  in  a  timaly  mannar  any  additional  Information  that  tha  parmitting  authority  raquiraa  for  tha  oomplata  raviaw  of  a  parmit 
application; 

c.  To  operata  any  affactad  unit  in  compiianca  with  ttia  tarma,  cocKStiona,  raquiramanti,  and  prohibitiona  of  an  Acid  Rain  parmit 
appiication  and  propoaad  connplianca  plan  proparly  tubmittad  in  accordanca  with  Titta  IV  of  tha  Act  and  of  40  CFR  Part  72  (including 
any  amandmants  or  modifications  tharato  raquired  by  tha  parmitting  authority),  or  of  tfie  auparaoding  And  Rain  permit  isauad  by  tha 
parmtting  authority; 

d.  To  oparate  tha  unit  in  compliarKa  with  tfw  monitoring  raquiramanta  of  40  CFR  Part  75; 

a.   In  tha  caaa  of  an  affactad  unit  with  axcaaa  amiaaiona  in  any  calandar  yaar,  to  pay  without  damand  ttia  panalty  raquirad  purauant  to  40 

CFR  Part  77;  and, 
f .  In  tha  caaa  of  an  affactad  unit  with  nc—a  amiaaiona  in  any  caiandar  .yaar,  to  corrvly  with  tfia  offaat  planning  raquiramanta  of  40  CFR 

Pan  77  and  an  approvad  offsat  plan  aa  ra<)uirad  by  40  CFR  Part  77. 

2.  Prohibitiona.    Any  violation  of  tha  following  proNbitiona  shaH  ba  a  violation  of  tfia  Act  and  40  CFR  Part  72  by  tha  ownara,  oparatort  and 
daaigrutad  rapraaantatisra  of  tha  affactad  unit  and/or  affactad  aourca: 

a.  No  affactad  unit  «haN  axcaad  tha  applicable  amiinons  limitations  of  40  CFR  Parts  72-78,  as  foHowa: 
I.   No  affactad  unit  ahaH  amit  sulfur  dioxida  in  any  calandar  yaar  in  axcaaa  of  tha  allowances  held  in  tfia  unit's  Allowance  Tracking 

System  compiianca  subaccount  as  of  tha  allowarv:e  transfer  deadline  for  use  in  the  calendar  year  aa  provided  In  40  CFR  Part  73. 

Each  ton  of  sulfur  dioxida  snriiTtsd  in  sxcess  of  the  allowarKSS  hald  shaM  cortatituta  a  aaparata  violation  of  tha  Act. 
ii.  No  affected  unit  shall  emit  nitrogen  oxides  in  sxcess  of: 

A.  ttta  anrxjai  amissions  limitation  for  the  unit  by  the  type  of  boiler,  aa  specified  in  40  CFR  Part  76;  or, 

B.  the  superseding  limitation  specified  in  an  approvad  nitrogen  oxides  compUatKe  opbon  incorporated  into  tha  Acid  Rain  parmit 
issued  by  tfie  permitting  authority  in  accordanca  with  40  CFR  Part  72,  Subpart  D  and  40  CFR  Pan  75; 

b.  No  person  shail  hold,  use,  or  transfer  any  allowance  except  in  accordance  with  Titia  IV  of  tha  Act  and  ttia  ragulationa  in  40  CFR 
Pane  72-7»; 

c.  No  parson  ehail  us*  an  allowance  prior  to  the  calendar  year  for  wNch  tha  aHowarwa  waa  ailocatad;  and, 

d.  No  parson  ahaU  make  a  falsa  statement  in  any  aubmiaaion  raquirad  undat  40  CFR  Parte  72-78,  incluaiv*. 
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3ofthi*fonn 


3.  Uabiky 

a.  Any  parson  who  knowirtgly  violataa  any  raquiramant  or  prohibition  of  Trtia  IV  of  tho  Act,  of  40  CFR  Parta  72-79.  e4  an  Acid 
pamnit  application  filad  purauant  to  tha  raqiiirarrvam*  of  Titta  IV  of  tha  Act  and  40  CFR  Part*  72-78,  or  of  »n  Acid  Rain  parmt, 
irtduding  any  ra<|uiramant  for  tha  paytnont  of  any  panalty  owad  to  tha  Unitad  Statoa,  ahall  ba  aubiaot  «o  anforcamant  pursuant  ta 
Saction  1 1 3(c)  of  tha  Act. 

b.  A!l  ownari,  operators,  8r>d  deaignatad  f»prasan*.atives  of  any  affactad  urats  governed  by*  nruld-unil  romplianca  plar.  that  is  filed 
pursuant  to  the  requirements  of  Ti»l«  !V  of  the  Act  and  40  CrR  Pa^s  7  2-78  shall  ba  Kabia  for  any  violation  of  tha  plan  at  any  unit 
governed  by  th?  compliar>ce  plan,  indudirtg  liability  for  fsilura  to  fulfill  the  obligatfona  apadfrad  in  40  CFR  Pan  7  and  Sactiafi  41 1  of  tha 
Act. 

c.  Any  person  who  knowir>gly  ntakea  a  falaa  material  atatemaM  in  any  record,  aubrrtiaaioa  or  report  nquirad  by  the  Acid  fUin  preym 
shall  ba  aubiect  to  criminal  anforcomant  purauant  to  Sactioo  1 13(c)  of  tha  Act  and  18  U.S.C.  1001. 

d.  Nc  permit  revieion  ahati  excuse  past  norwompbance. 

B.  Standard  Provision* 

1.  Continuoiia  Emissiona  Morvtoring  Requirsmanta 

a.  TlM  ownafs,  operators  arvl  designated  rapraaantalivis  of  tha  unit*  at  thia  aeuroa  ahaN  ea>np>v  with  rt  tha  arraaaions  monitoring 

raquiremanta  of  40  CFR  Part  75,  including: 

I.  The  duty  to  coWact  and  report  emiasiona  data  for  each  unit  at  tha  aource,  to  adopt  quality  aeaurarw*  procedurea,  artd  to  oorvduct 

quality  assurance  rsviewa  of  tha  amissians  monitcring  system  and  the  data  for  suifur  dtoxida,  nitrogen  oxides,  opac<ty  and 

volumetnc  flow  oi  each  unit  at  tfie  socrcs  as  specified  in  40  CFR  Pad  75;  and. 
ii.  The  duty  to  calcii'ate  emissions  pursuant  to  the  missing  data  provisions  of  40  CFR  Part  75  if  arrisaiona  monitoring  data  are  not 

available  for  any  affected  urHl  dunng  any  panod  when  such  data  are  required. 

b.  The  requirements  of  40  CFR  Part  75  shall  not  affect  the  fesponsibility  cf  the  owners  and  operators  to  monitor  amiasione  of  other 

pollutant*  or  other  emission*  charactsnstics  at  tha  unit  under  other  proMaion*  of  tiM  opersttrig  permit  for  the  aource. 

c.  No  affected  unit  or  source  shall  use  alternative  monitorir>g  aystam  data  or  procaduree  unlees  the  Admirmtrator  approvaa  tha 
alternative  monitoring  system  in  accordance  with  40  CFR  Part  75,  and  tl«e  unit  oparataa  ttta  ayatam  ut  accordance  wirh  that  approval. 

2.  Recordkeepino  end  Reporting  Raqukamanta 

a.  The  oMners   operators,  and  designated  representative  c<  the  affected  units  at  the  affected  aource  shaR  keep  ttta  following  records  for  a 

penod  of  5  years  on  site  at  tha  affected  source  governed  by  tf>e  permit  or  permit  application. 

i.  Tha  certjricate  of  rapiaaentation  for  the  designated  representative  'cr  tfie  aource  and  each  unit  at  ttta  aource,  and  aM  doourtfants 

that  aupport  tha  certificate,  a*  provided  in  40  CFR  Part  72,  Subpart  B: 
ii.   All  emissions  monitoring  information,  including  but  not  limited  to  calibration  and  maintanance  reconls,  quaiity  asaurartca 

procedures  information,  and  raw  armseisna  end  op^Ktion  data  used  to  generate  emission*  report*  t*'<at  a  aource  or  unit  mu«t 

cdtect  under  the  lequirsments  of  40  CFR  Pert  75; 
iii.  Copies  uf  ell  reporrs  required  by  40  CFR  Pens  72-78;  and, 
iv.  Copies  of  ail  docuniants,  contracts,  ag-eements,  guarantees,  scl>edulas,  oparatng  procedures,  allowance  documentation,  or  any 

other  recorda  of  information  used  to  completa  the  permit  application  and  compl«ar>ce  plan  or  to  damonatrata  compliance  with  tt>a 
requirement*  of  tfie  Acid  Rain  program. 

b.  TfM  daeignatad  repreaentative  ahall  aubnvt  quarterly  and  annual  compiianca  cartificatiorM  aa  required  by  40  CFR  Pan  72  Subpart  K  and 
other  provisions  of  40  CFR  Parts  72-78. 

3.  AUowanoa  Information 

a.  An  allowance  allocated  by  tha  Administrator  under  the  Acid  Rain  program  i*  a  limned  autfK)n2ation  to  emit  aultur  dtox>d*  in  accordaitce 
with  the  provision*  of  Titia  IV  of  tha  Act  and  4C  CFR  Part*  72-78.  Nothing  in  Title  IV.  in  40  CFR  Part*  72-78,  in  th*  parniit 
application  or  in  any  proviaion  of  law  ahall  ba  conatruad  to  limit  tha  authority  of  the  United  State*  to  terminate  or  hmit  tha 
authorization. 

b.  An  allowance  allocatod  by  tha  Adminietrator  under  tha  Acid  Rain  program  does  not  conatituta  a  property  right. 

4.  Effect  on  Other  Authorhiae 

a.  Notfvng  in  Title  IV,  in  40  CFR  Part*  70-78,  or  in  this  application  shaH  be  oonstnjed  as  limiting  tha  number  of  ailowanoee  a  unit  can 
hold;  providKi,  that  the  number  of  allowances  held  by  a  unit  shall  not  affect  the  ap!>licability  of,  or  the  affected  source's  obl-gatlon  to 
comply  with,  any  other  provision  of  the  Act,  including  tf»e  provisions  of  Tide  I  of  tfK  Act  relabng  to  applicable  Natiortal  Ambient  Air 
Quelity  Standard*  or  State  Implementation  Plana. 

b.  Nothing  in  Title  IV,  in  40  CFR  Part*  70-78,  or  in  tha*  application  thall  be  oonatrued  a*  requiring  a  change  of  any  kind  in  any  State  law 
regulating  electric  utility  rate*  and  charges,  or  a*  affscting  any  Stat*  law  regardir>g  auch  State  regulation,  or  as  Nmiting  auch  State 
regulation,  including  any  prudence  review  reguiierrients  under  such  a  State  lew. 

c.  NotNng  in  Title  IV,  in  40  CFR  Parts  70-78,  or  in  this  application  shall  be  conetrjed  as  modifying  tha  Federal  Power  Act  or  as  affecting 
the  eutfiority  of  the  Federal  Energy  Regulatory  Commission  undsr  the  Federal  Power  Act. 

d.  Nothing  in  Title  IV,  in  40  CFR  Parts  70-78,  or  in  this  application  shall  be  conatruad  to  intarfara  with  or  impair  any  program  for 
competitive  biddirtg  for  power  supply  in  a  State  in  which  auch  program  ia  astabTiefwd. 

6.  Definitione.  This  application  adopts  by  reference  all  derinition*  found  at  40  CFR  Part  72. 


V.  CERTIFICATION 


/  certify  under  penalty  of  lew  thet  I  have  personally  e*emined  and  am  familiar  with  the  information  submitted  in  this  and  accompanying 
documents.    Based  on  my  inquiry  of  those  individuals  with  primary  responsibility  for  obtaining  the  informatior,  I  certify  thet  the  Information  is 
on  knowledge  and  belief  true,  accurate,  and  complete.    I  am  aware  that  there  are  significant  penalties  for  submitting  false  or  incomplete 
information,  including  possitiUty  of  fine  or  imprisonment. 


A.  Name  of  Designated  Repreeentativa 


B.  Sigr«atura 


C.  Data  Sigr>od 
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1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.n  Complete       D  incomplete 
bCH  Approved       □  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 


Explain: 


Form  Approved 

0MB  No.    XXXXXXXX 
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U.S.  ENVIRONMOtTAL  PROT£CTK>N  AOENCV 

Application  for  Phase  I  Acid  Rain  Permit 

(Unit  Information) 


Follow  ktstructions  for  Form  723} A. 


I.  UNIT  IDENTIFICATION 


A.  Unit  ARP  10  Numb«f 


C.  This  unit  it: 
I     I  1 .  Appendix  A 
[    I  2.  Non-Appendix  A 
I     I  a.  Existing 

Q  b.  Opt-In 

□  o.  New 


B.  Short  Nanrte 


0.  This  unit  i«:  -^    - 

Q  1.  Cod  fired  frwrr'to^t^        ■       -a?^^ 
□  2.  Multi-header 
r~|  3.  Share*  a  common  stack  Isa*  mcnitonng  plant 


E.  This  unit  has  the  foMoiinng  boiter  type: 
f~|    1 .  Tan^entieHy  fiied 
O   2.  Ory  bottom  w^fiMd 


11.  EMISSIONS  LIMITATIONS 


A.  Sulfur  Dioxide 

1 .  Basic  Phase  I  Annual  Allowance  AHooetion:  (T/'Yi 


The  ellocation  listed  at  II.A.1 .  above  wifl  be  tha  altocation  to  the  unit  for  each  year  of  Phase  I  unless  the  Desionated  Rep.esentative  submits 
or  ectivates  a  compliance  option  pursuant  to  Section  V  of  tfiie  form  tJtat  ie  approved  by  the  Administrttor  under  which  en  snernate 
allocation  is  astab':shed. 


2.  Most  etringent  Federally-enfoiceable  Sulfur  Dioxide  emiaaione  limitation  applicabis  to 
the  unit  (other  than  the  Acid  Rain  Program  Hmitation)  at  the  time  of  the  eppiicetion:  - 


B.  Nitrogen  Oxidea 

I     \\.  This  unit  is  subject  to  Title  IV  emissions  limite  ir<  Phsse  I  (1995-1999).  and: 

Q  a.  WiH  mvet  the  Titie  IV  envsaiona  limit  for  the, boiler  type  iisiad  in  I.E..  above. 

I    I  b.  Proposes  e  Nitrogen  Oxides  compliance  option  Isaa  Sacfiwi  V,  b^low.  and  attaehad  complianca  phr\  fomm). 

I~l  2.  This  unit  Is  rtot  subject  to  Title  IV  emission  limits  at  this  time. 


3.  Most  stringent  Fedarativ- enforceable  Nitrcgen  Oxide*  emissions  limitation  applioabte  to 
the  unit  (other  than  the  Acid  Rein  Program  limiteoon)  at  the  time  of  the  a;.-p»ication:  — 


III.  UTILIZATION  INFORMATION 


A.  Heat  Input  Baaeiine  ImmBtuI 


C.  Annual  Projections  of  Utiliretion: 


Heat  Input  IBtuI 


Generation  (Kwh) 


199S 


1896 


1997 


IV.  MONITORING  PLAN 


IMark  onal: 

I     I  A.  This  unit  has  an  approved  monitoring  plan. 

Q  B.  A  ntonitoring  plan  is  included  (or  approval. 

I    I  C.  Each  monitor  at  this  unit  has  bean  certified. 

I    I  0.  Wtiel  monitor  verification  test  results  are  Inckjdad  for  oailMleation. 

I     I  E.  Initial  monitor  verification  test  results  were  submined  for  certification  on  the  following 
date  but  no  notification  hee  bsen  received  irrwrt/dd/yy):   _^. 


I     I  F.  Initial  monitor  verification  test  results  will  be  submitted  in  accordance  with  Part  75. 
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Platst  tYP»  Of  print  m  tha  unahtded  areas  only. 


V,  COMPLIANCE  FLAW  INFORMATtOW 


Form  Ai>pro\f*<t 
OMBNo.    XXXX-XXXX 
Approval  axptras  X-XX-XX 


A.  Sutfur  OtoxM*  ComplMMnMi 

1 .  Thii  /kppmOx  A  Unit  *nMt  a  mrtf. 

I    I  •.  Yim  hoM  adowancM  (o  annlt  not  laas  than  ta  total  annual  amiaaiona  (nd  rtM  not  uaa  u^tat  compaaooa 

I     I  b.  WB  hold  aOowancaa  t»  anat  nM  laM  tt«w  it*  total  aanual  wwiai<ona  and  aaate  inaiiwil  lor  *■ 
Immri  aM  that  ^a  ^tfitcaUat 

[~\i.    Raducad  uokation  latUch  Form  tXXXXt. 

r~hi.   Sutwtituttan  terracA  Avm  tXXXXl 

Oa.  Ptiaao  I  axtanaion  (attach  Food  tXXXXi. 


2.  TN«  Na»4k|>pandhi  A  Unt  saoka  apppoval  forita  participatian in 

0  a.  An  optnn  unit  tatrach  Form  tXXXXi. 

1  I  b.  9mn.  of  a  raducad  ubiizabon  ptan  tmttaeh  Fonn  $XXXXi. 
I     I  e.  n»t  o(  a  aubatitutiun  plan  (Mtach  Farm  tX^OfXi. 

r~|  d.  PMt  of  4  Phaaa  I  txtanaron  plan  tattach  Form  tXXXXk 


B.  Nitrogan  Oxidaa  CompHanoa  Plan 
Thta  AppandU  A  Unit: 

I     I  1 .  Win  maat  tha  Titia  IV  stsiaitory  anvaaiona  fawc 
I     I  2.  Saafci  approval  for  tha  foHoaring  eompliawr*  < 

r~l  a.  Emiaaiona  averaging  (attach  Form  SXXXJtJ. 

11  b.   Altemativo  amitsion*  limits  tattach  Form  iXXXXX. 

I    1  c  Paadlina  axtaiwion  tonacA  /wn>  1X3000- 


VI.  STANDARD  PROVISIONS  AND  PROHIBITIONS 


Tha  standard  provisiorta  aryl  prohibitiona  from  Part  IV  of  tha  AppBcatlon  for  a  Phaaa  I  Aeid  Raki  Parmlt  (Sauroa  lofotmatioit)  ara  incorporatad 

by  raferanca  and  tTtall  apply  w>tb  ful  (area  and  sffact  to  lliia  imL 


VII.  CERTinCATTON 


/  carttfy  undar  panaity  of  law  that  I  hava  parsonaty  axamnad  and  am  taiviiar  with  tha  information  talunfttod  in  this  and  accompanymg 
documonts.   Baaad  on  my  inquiry  of  thosa  individuals  with  primary  rtsponsASty  for  obtaining  tita  information,  I  cartify  that  tha  mformation  c* 
on  knowlad^a  artd  bahaf  Ova.  accurata.  and  compiata.   I  am  ammn  that  thara  ara  ignihcani  panaUaa  iaratMtmitting  fatsa  or  iocootpiata 
information,  including  possHtiSty  of  fma  or  imprisanmaitt. 


A.  Nama  of  Oasignatad  Rapraaantativa 


pninO 


B.  Signature 


C.  Data  Signed 


FOR  EPA  USE  ONLY 


1 .  Date  R«c«iv«d: 

2.  Date  of  Initial  Review: 

a.  D  Complete       D  IrKomplete 
b.Q  Approved      Q  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Commer^ts: 


By: 


Explain: 


By: 
By: 
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Form  Approved 

0MB  No.    XXXX-XXXX 

Approval  »xptr»s  X-XX-XX 


lot  uaa  antmi  i,oim»>wiii«  o^t 
■  mmtimtl  lor  *a  talawkiv  coi 


jcU  Rain  Parmh  (Souro*  Informatian)  ara  incorpo^atad 


informstjon  sutfntt«d  in  thia  and  accompanymg 
taining  thm  inforrrmoon,  t  cartify  ttiat  tha  mformatian  a 
fieani  panattma  tar  submitting  faba  or  iacomplata 


Phase  I  Acid  Rain  Permit  Program 
Instructions  for  Forms  #7231  and  7231 A 

Forms  ^7231  and  7231A — Application  for 
Phase  I  Acid  Rain  Permit 

Introduction 

Clean  Air  Act  Section  408  and  the 
regulations  implementing  that  section  at  40 
CFR  Part  72  establish  a  permit  program  for 
affected  sources  under  the  Acid  Rain 
Program.  Subpart  C  of  those  regulations.  40 
CFR  !S  72.30  et.  seq..  sets  forth  the 
requirements  for  and  contents  of  Acid  Rain 
pnrmit  applications  and  compliance  plans. 

Briefly,  in  Phase  I  the  Designated 
Representative  for  each  Phase  I  affected 
source  must  submit  a  permit  application  and 
compliance  plan  for  that  source.  These  will 
include  sources  with  Appendix  A  units  and 
sources  with  Appendix  B  units  that  become 
affected  units  when  they  are  brought  into 
Phase  I  under  an  Acid  Rain  compliance 
option.  When  a  given  source  consists  of  more 
than  one  unit,  the  Designated  Representative 
must  nie  a  compliance  plan  for  the  source  (or 
■■facility")  that  covers  all  such  units. 
However,  for  each  unit,  the  Designated 
Representative  must  demonstrate  individual 
compliance  with  the  applicable  Acid  Rain 
Program  limits. 

This  permit  application  forms  are  designed 
to  accommodate  both  of  these  requirements. 
For  each  source  that  the  Designated 
Representative  represents,  he  or  she  will 
submit  source-identifying  information  on 
SF*17231|,  The  Designated  Representative 
also  must  submit  a  unit  application  of 
SFe|723lA]  that  will  state  the  emissions 
limitations  for  the  unit  and  will  indicate  how 
the  unit  will  comply  with  those  limitations. 
For  a  unit  that  plans  an  Acid  Rain 
compliance  option  [e.g.,  reduced  utilization, 
substitution),  the  Designated  Representative 
also  will  be  required  to  complete  the  form  or 
furms  designed  to  allow  the  applicant  to 
demonstrate  compliance  through  any  such 
alternative  plan.  Instructions  for  those 
compliance  options  forms  accompany  the 
individual  forms.  The  source  information 
form,  application  forms  for  the  units  at  the 
source  and  all  attached  compliance  option 
forms  constitute  the  '■Source  Compliance 
Plan." 

The  statute  and  regulations  provide  that 
the  permit  application  and  compliance  plan 
shall  be  binding  on  the  owner,  operator  and 
Designated  Representative  of  the  unit  and 
shall  be  enforceable  in  lieu  of  a  permit  until 
the  Administrator  either  issues  a  permit  to 
the  source  or  disapproves  the  application. 
Permit  applications  are  due  for  all  Phase  I 
affected  sources  (see  Section  II  of  the  general 
instructions  for  ■■Who  Must  Apply")  by 
February  15. 1993.  Approved  permits  and 
compliance  plans  will  be  effective  (anuary  1. 
1995  through  December  31, 1999. 

Instructions  For  Form  7231 — Application  for 
Phase  I  Acid  Rain  Permit  (Source 
Information) 

Top  Center  of  Each  Page  of  the  Form:  Enter 
the  Acid  Rain  Program  Identification  Number 
(the  AIRS  number)  for  the  source. 

I.  Source  Information 

A.  Name  and  Mailing  Address:  Provide  the 
name  and  mailing  address  of  the  source  or 


facility  for  which  this  application  is  filed. 
This  name  will  include  the  company  name 
and  a  name  for  the  source,  e.g..  "ABC  Utility 
Electric  Power  Station." 

B.  Location 

1-4.  Provide  a  descriptive  address  for  the 
source;  if  there  is  no  street  address  or  route 
number,  give  the  most  accurate  alternative 
geographic  information  (e.^.,  "Intersection  of 
Rts.  6  and  502"  or  the  section  number  from 
county  records).  If  the  location  is  the  same  as 
the  mailing  address  given  in  I  A.  above,  enter 
"Same  as  above"  on  line  B  1  and  do  not 
complete  B  2-4. 

5.  List  the  county  in  which  the  source  is 
located. 

6.  Provide  the  main  phone  number  for  the 
source. 

C.  Other  Source  Information 

1.  Provide  the  name  of  the  Operating 
Company  for  the  source. 

2.  Provide  the  NERC  region  or  sub-region  in 
which  the  source  is  located. 

3.  Enter  the  aggregate  baseline  (in  mmBtu) 
of  all  Phase  I  units  in  the  system  of  which  the 
source  is  a  part. 

II.  Unit  Identification 

List  the  affected  units.  Provide  information 
for  Ap|>endix  A  units  in  Section  A  and  for 
nun-Appendix  units  in  Section  B.  List  only 
those  non-Appendix  A  units  that  you  will  be 
proposing  as  part  of  an  alternative 
compliance  plan.  (You  will  need  to  complete 
a  Standard  Form  7231 A  for  each  of  the  units 
you  list  in  either  Section  A  or  Section  B.) 

For  each  unit:  1.  Fill  in  the  name  of  the 
affected  unit  (e.^..  "ABC  Elect.  Gen.  Unit 
*4.") 

2.  Give  a  short  name  that  is  commonly  used 
or  could  be  used  as  an  easy  identification  of 
the  unit  [e.g..  '■ABC  »4. ") 

3.  Provide  the  Acid  Rain  Program 
Identification  Number  for  the  unit.  This  is  the 
source  number  appearing  at  the  top  center  of 
this  form  plus  three  digits  that  identify  the 
unit  [e.g.,  "004").  Enter  the  three  digits  in  the 
space  provided.  (Acid  Rain  Program  ID 
numbers  are  listed  in  Appendices  A  and  B  of 
40  CFR  Part  72.) 

III.  Certificate  of  Representation 

Mark  the  box  to  indicate  that  this 
application  includes  the  original  Certificate  of 
Representation  forms  or  a  copy  of  the  forms 
previously  submitted. 

IV.  Standard  Provisions  and  Prohibitions 

These  provisions  and  prohibitions  apply  to 
all  Acid  Rain  permit  applications  and 
proposed  compliance  plans,  which  are 
binding  until  EPA  either  makes  an  initial 
permitting  decision  or  disapproves  the 
application.  These  provisions  apply  to  the 
source  and  to  all  affected  units  that  are  a  part 
of  that  source. 

V.  Certification 

The  Designated  Representative  must  sigh 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  IIL 
Section  A  of  the  Forms  Instructions  Package 
for  more  irrformation  about  the  legal  effect  of 
certification. 


Instructions  for  Form  7231A — Application  for 
Phase  I  Acid  Rain  Permit  (Unit  Information) 

Top  Center  of  Each  Page  of  the 
Application:  Enter  the  Acid  Rain  Program 
Identification  Number  (the  AIRS  number)  for 
the  source  at  which  the  unit  is  located. 

I.  Unit  Identification 

A.  Enter  the  unit  Acid  Rain  Identification 
Number  this  number  (15  digits)  appears  in 
Appendix  A  or  Appendix  B.  wherever  the 
unit  is  listed. 

B.  Enter  the  short  name  that  is  commonly 
used  or  could  be  used  for  easy  identification 
of  the  unit  (e.^.,  "ABC  «4"). 

C.  Mark  whether  or  not  the  unit  is  listed  on 
Appendix  A  in  40  CFR  part  73.  If  you  are 
submitting  the  application  for  a  non- 
Appendix  A  unit,  further  identify  the  unit: 

2a.  An  Existing  Unit  is  a  unit  that 
commenced  commercial  operation  before 
November  15, 1990,  including  any  unit  that  is 
modified,  reconstructed  or  repowered  after 
November  15, 1990.  Existing  unit  does  not 
include  a  simple  combustion  turbine  or  a  unit 
that  serves  a  generator  with  a  namepiate 
capacity  of  25  MWe  or  less. 

2b.  An  Opt-In  Unit  is  a  unit  defined  in  40 
CFR  Part  74  as 

2c.  A  New  Unit  is:  (i)  any  unit  that 
commenced  commercial  operation  on  or  after 
November  15. 1990,  including  any  unit  that 
serves  a  generator  with  a  namepiate  capacity 
of  25  MWe  or  less  or  is  a  simple  combustion 
turbine;  or,  (ii)  any  unit  that  commenced 
commercial  operation  prior  to  November  15, 
1990  but  only  began  to  serve  a  generator  with 
a  namepiate  capacity  of  greater  than  25  MWe 
on  November  15, 1990  or  after. 

D.  Mark  all  applicable  boxes  that  apply  to 
this  unit: 

1.  Mark  whether  the  unit  is  coal-fired.  Only 
coal-fired  units  can  become  affected  units  for 
nitrogen  oxides,  and  only  those  units  with 
tangentially  fired  boilers  or  dry  bottom  wall- 
fired  boilers  (other  than  units  applying  cell 
burner  technology)  are  subject  to  a  Title  IV 
Nitrogen  Oxides  emission  limit  in  Phase  I. 
^.  Indicate  whether  the  unit  is  multi-header. 
"3.  Indicate  whether  this  unit  shares  a 
common  stack.  All  units  that  share  a  common 
stack  must  complete  a  common  stack  plan,  on 
SF« 

E.  Indicate  whether  this  unit  has  either  or 
both  of  the  boiler  lype(s)  listed  by  marking 
appropriate  check  boxes. 

II.  Emissions  Limitations 

A.  Sulfur  Dioxide  Emissions  Limitations 

1.  For  a  unit  that  is  listed  in  Appendix  A  at 
40  CFR  Part  72,  enter  the  allowance 
allocation  from  the  Appendix.  If  the  unit 
proposes  a  compliance  option  that  would 
alter  the  allowance  allocation,  you  will  be 
indicating  this  in  Part  V  of  the  form. 

2.  Enter  the  most  stringent  federally 
enforceable  sulfur  dioxide  emissions 
emulation  that  is  applicable  at  the  time  of  the 
application. 

B.  Nitrogen  Oxides 

Mark  either  1  or  2. 

1.  If  you  checked  either  box  in  Part  1  E. 
above,  this  unit  is  regulated  under  Title  IV  for 
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nitrogen  oxides  in  Phase  I.  Mark  this  box.  and 

indicate  whether  the  unit; 
a.  will  comply  with  the  6t<jtutory  limit,  or 
I),  proposes  different  limit  under  a  Nitrogen 

Oxide  compliance  option. 

2.  Murk  this  box  if  your  unit  does  not  have 
either  of  the  boiler  types  listed  in  Part  1  E. 
above.  This  means  that  the  unit  will  not  be 
subject  to  Title  IV  Nitrogen  Oxides  limits  at 
this  time.  This  does  not  preclude  the 
regulation  of  Nitrogen  Oxides  under  another 
title  of  the  Act  through  the  source  operating 
permit. 

3.  Enter  the  most  stringent  federally 
enforceable  nitrogen  oxides  emissions 
limit<ition  that  is  applicable  at  the  time  of  the 
application. 

III.  Utilization  Information 

Complete  This  Section  for  Appendix  A 
Units  Only. 

A.  Enter  the  heat  input  baseline,  which  is 
listed  in  Appendix  A  at  40  CFR  part  72. 

B.  Enter  the  average  annual  generation 
during  the  baseline  years. 

C.  Enter  annual  projections  of  utilization 
for  the  unit  for  all  years  of  Phase  I  (1995- 
1999). 

If  utilization  is  projected  to  fall  below  the 
baselines  given  in  A  and  B.  above,  you  must 
file  a  reduced  utilization  plan.  Check  box  b  i 
under  Section  V  A  in  this  form  and  submit 
standard  form  ^[7243]  with  this  application. 

IV.  Monitoring  Plan 

Clean  Air  Act  Section  412  requires  that  all 
units  that  are  subiect  to  Title  IV  permitting 
requirements  monitor  sulfur  dioxide,  nitrogen 
oxides,  opacity  and  volumetric  flow  using 
Continuous  Emission  Monitors  (CEMS)  or  an 
alternative  monitoring  system  that  is 
demonstrated  to  provide  data  essentially 
equivalent  to  that  provided  by  a  CEMS. 

bidicate  the  status  of  the  monitoring  plan 
by  marking  the  appropriate  box. 

V.  Compliance  Plan  Infonnation 

Under  9  «X{h]  of  the  CAAA.  all  Acid  Rain 
permit  applicants  are  required  to  submit  a 
compliance  plan  that  incficates  how  the  unit 
will  meet  the  emissions  reduction 
reqnirements  of  Title  IV.  Section  40e(b)  of  the 
Clean  Air  Act  pro%ide8  that  a  unit  can  meet 
compliance  planning  requirements  by 
submitting  a  statement  that  the  unit  will  meet 
the  applicable  emissions  limitations  in  a 
timely  manner.  For  any  unit  that  proposes  to 
meet  the  emissions  limitations  requirements 
by  means  of  an  Acid  Rain  Program 
compliance  option  other  than  the  standard 
SOj  and  NO,  options,  the  proposed 
compliance  plan  must  include  a  description 
of  the  schedule  and  means  by  which  the  unit 
will  rely  on  one  or  more  of  the  methods  in  the 
manner  and  time  authorized  under  the 
statute. 

A.  SOj  Compliance  Plan 

1.  For  Appendix  A  units — choose  either  a 
or  b.  In  aH  cases,  the  unit  must  hold  scifficienl 
a'thivances. 

a.  Mark  here  if  compliance  will  be 
achieved  through  allowances  alone. 

b.  Mark  here  if  the  unit  seeks  to  Rteet  the 
SOi  limits  through  an  Acid  Rain  Program 
compliance  option,  and  check  all  applicable 
plans  submitted  for  which  approval  is  sought. 
The  Designated  Representative  of  a  unit  may 


seek  approval  for  more  than  one  compliance 
option  and  may  activate  approved  opWons  at 
a  later  date. 

i.  Reduced  Utilization  Plan:  Clean  Air  Act 
Section  408(c)|l)(b)  and  the  regulations 
implementing  that  section  at  40  CFR  S  72.43. 
require  that  a  unit  file  a  reduced  utilization 
plan  if  the  unit  will  meet  its  emission 
reduction  requirement  through  reduced 
utilization.  If  the  projected  utilization  figures 
listed  in  this  application  at  Part  III  fall  below 
the  baseline  figures  Hsted  there  then  the  unit 
musi  file  a  plan.  A  unit  also  may  file  a 
reduced  utilization  plan  to  be  activated 
during  the  permit  term  in  the  event  that 
reduced  utilization  becomes  a  necessary  or 
desirable  compliance  option.  A  more 
complete  description  of  this  provision  and  of 
the  components  of  this  plan  are  provided  in 
the  instructions  for  form  «|7243j. 

ii.  Substitution  Plan:  Clean  Air  Act  Section 
404(b)  and  the  regulations  implementing  that 
part  at  40  CFR  {  72.41  allow  Appendix  A 
units  to  propose  a  reassignment  of  the  SO: 
emission  reduction  requirements  at  the  units 
to  Ap{>endix  B  "substitute"  units  that  are 
under  the  control  of  the  original  units' 
Designated  Representative.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  a  substitution  plan  are 
provided  in  the  instructions  for  form  ^(7241 ). 

III.  Quahfied  Phase  I  Extension  Plan:  Clean 
Air  Act  Section  404(d)  and  the  regulations 
implementing  that  section  at  40  CFR  S  72.42 
allow  a  uxiit  to  petition  for  an  extension  of  its 
Phase  I  emissions  limitation  requirement.  To 
qualify  for  stich  an  extensioa  the  unit  must 
either  employ  a  qualifying  Phase  I  technology 
(see  glossary)  or  transfer  its  Phase  1 
emissions  reduction  obligation  to  a  unit 
employing  a  qualifying  Phase  I  technology.  A 
more  conplete  description  of  this  provision 
and  of  the  components  of  a  qualifled 
extension  plan  are  provided  in  the 
instructions  for  form  #[7242}. 

2.  Non-Appendix  A  Units. 

If  this  application  is  filed  for  a  unit  that  is 
not  listed  on  Appendix  A  of  40  CFR  Part  72. 
then  indicate  why  the  unit  seeks  approval  for 
its  participation  in  Phase  I  as  follows: 

a.  Opt-In  Units:  (to  be  added] 

b.  Reduced  Utilization  Plan:  Clean  Air  Act 
Section  408(c)(1)(b)  and  the  regulations 
implementing  that  section  at  40  CFR  S  72.43. 
require  that  a  unit  file  a  reduced  utilization 
plan  if  the  urht  will  meet  its  emission 
reduction  requirement  through  reduced 
utilization.  In  some  cases  reduced  utilization 
plans  win  involve  using  non-Appendix  A 
units  to  provide  electrical  generation  to 
compensate  for  the  reduced  generation  at  the 
Appendix  A  units.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  this  plan  are  provided  in  the 
instructions  for  form  »(7243J. 

c.  Substitution  Plan:  Clean  Air  Act  Section 
404(b)  and  the  Regulations  implementing  that 
part  at  40  CFR  S  72.41  allow  Appendix  A 
units  to  propose  a  reassignment  of  the  SO: 
emission  reduction  requirements  at  the  units 
to  Appendix  B  "substitute"  units  that  are 
under  the  control  of  the  original  units' 
Designated  Representative.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  a  substitution  plan  are 
provided  in  the  instructions  for  Form  ft[7241|. 


d.  Qualified  Phase  I  Extension  Plan:  Clean 
Air  Act  Section  404(d)  and  the  regulations 
implementing  that  section  at  40  CFR  \  72.42 
allow  a  unit  to  petition  for  an  extension  of  its 
Phase  I  emissions  limitation  requirement.  To 
qualify  for  such  an  extension,  the  unit  must 
either  employ  a  qualifying  Phase  I  technology 
(see  glossary)  or  transfer  its  Phase  I 
emissions  reduction  obligation  to  a  control 
unit  that  is,  a  unit  employing  a  Qualifying 
Phase  I  Technology.  Non-Appendix  A  units 
can  serve  as  control  units.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  a  qualified  extension  plan  are 
provided  in  the  instructions  for  form  «[72421. 

B.  NO,  CompliaiKe  Plan 

All  coal-fired  units  that  have  either  a 
tangentially  fired  or  a  dry  bottom  wall-fired 
boiler  (but  not  boilers  employing  cell  burner 
technology)  are  regulated  in  Phase  I  and  are 
required  to  meet  Title  IV  NO,  emissions 
limits  by  1995.  A  unit  can  apply  for 
alternative  limits  or  can  apply  for  an 
extension  of  the  limits  under  NO,  compliance 
options. 

The  unit  will  fill  in  either  subsection  1  or  2. 
The  directions  are  the  same  for  both 
Appendix  A  and  Non-Appendix  A  Units. 

a.  Title  IV  Limit:  Mark  this  box  if  you  plan 
to  meet  the  statutory  emissions  limit  that 
applies  to  the  boilers  or  boilers  at  your  unit. 

b.  Mark  this  box  if  the  unit  seeks  approval 
for  one  or  more  of  the  listed  compliance 
options,  and  also  indicate  the  options  for 
which  approval  is  sought  by  marking  the 
appropriate  box(es): 

i.  Emissions  Averaging:  Clean  Air  Act 
Section  407(e)  and  the  regulations 
implementing  that  Part  at  40  CFR  S  72.46. 
allow  the  Designated  Representatives  of  two 
or  more  units  subject  to  the  Title  IV 
emissions  limit  to  submit  a  propK>saI  to  set 
alleraalive  contemporaneous  annual 
emissions  limits  for  the  units.  These  new 
limits  must  assure  that  the  resulting 
emissions  will  be  no  greater  than  they  would 
have  been  had  the  statutory  limits  been 
applied  at  each  unit.  A  more  complete 
description  of  this  pro\'ision  and  of  the 
components  of  the  plan  will  be  included  in 
PartTB. 

ii.  Alternative  Emission  Limitation:  Clean 
Air  Act  Section  407(d)  and  the  regulations 
implementing  that  Section  at  40  CFR  §  72.47 
allow  the  Administrator  to  authorize  an 
alternative  NO.  emissions  Hmit  for  a  unit  that 
can  adequately  demonstrate  its  inability  to 
meet  the  hmit  using  NO,  low  burner 
technology.  A  more  complete  description  of 
this  provision  and  of  the  components  of  the 
plan  will  be  included  in  Part  76. 

iii.  Deadline  Extension:  Clean  Air  Act 
Section  407(d)  and  the  regulations 
implementing  that  Section  at  40  CFR  §  72.48 
allow  the  Administrator  to  extend  the 
deadline  by  up  to  15  months  for  compliance 
by  a  unit  if  that  unit  can  demonstrate 
adequately  that  the  technology  necessary  to 
meet  the  statutory  requirement  is  not  in 
adequate  supply.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  the  extension  will  be  included 
in  Part  76. 
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d.  Qualified  Phase  I  Extension  Plan:  Clean 
Air  Act  Section  404(d)  and  the  regulations 
implementing  that  section  at  40  CFR  S  72.42 
allow  a  unit  to  petition  for  an  extension  of  its 
Phase  I  emissions  limitation  requirement.  To 
qualify  for  such  an  extension,  the  unit  must 
either  employ  a  qualifying  Phase  I  technology 
(see  glossary)  or  transfer  its  Phase  I 
emissions  reduction  obligation  to  a  control 
unit  that  is,  a  unit  employing  a  Qualifying 
Phase  I  Technology.  Non-Appendix  A  units 
can  serve  as  control  units.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  a  qualified  extension  plan  are 
provided  in  the  instructions  for  form  «[7242|. 

B.  NO,  CompliaiKe  Plan 

All  coal-flred  units  that  have  either  a 
tangentially  fired  or  a  dry  bottom  wall-fired 
boiler  (but  not  boilers  employing  cell  burner 
technology)  are  regulated  in  Phase  I  and  are 
required  to  meet  Title  IV  NO,  emission.s 
limits  by  1995.  A  unit  can  apply  for 
alternative  limits  or  can  apply  for  an 
extension  of  the  limits  under  NO,  compliance 
options. 

The  unit  witl  fill  in  either  subsection  1  or  2. 
The  directions  are  the  same  for  both 
Appendix  A  and  Non-Appendix  A  Units. 

a.  Title  IV  Limit:  Mark  this  box  if  you  plan 
to  meet  the  statutory  emissions  limit  that 
applies  to  the  boilers  or  boilers  al  your  unit. 

b.  Mark  this  box  if  the  unit  seeks  approval 
for  one  or  more  of  the  listed  compliance 
options,  and  also  indicate  the  options  for 
which  approval  is  sought  by  marking  the 
appropriate  box(es]: 

i.  Emissions  Averaging:  Clean  Air  Act 
Section  407(e)  and  the  regulations 
implementing  that  Part  at  40  CFR  i  72.46. 
allow  the  Designated  Representatives  of  two 
or  more  units  subject  to  the  Title  IV 
emissions  limit  to  submit  a  proposal  to  set 
alteroative  contemporaneous  annual 
emissions  limits  for  the  units.  These  new 
limits  mu»t  assure  that  the  resulting 
emissions  will  be  no  greater  than  they  would 
have  been  had  the  statutory  limits  been 
applied  at  each  unit  A  more  complete 
description  of  this  pro\'ision  and  of  the 
components  of  the  plan  will  be  included  in 
Part  76. 

ii.  Alternative  Emission  Limitation:  Clean 
Air  Act  Section  407(d)  and  the  regulations 
implementing  that  Section  at  40  CFR  §  72.47 
allow  the  Administrator  to  authorize  an 
altematt\'e  NO,  emissions  limit  for  a  unit  that 
can  adequately  demonstrate  its  inability  to 
meet  the  limit  using  NO,  low  burner 
technology.  A  more  complete  description  of 
this  provision  and  of  the  components  of  the 
plan  will  be  included  in  Part  76. 

iii.  Deadline  Extension:  Clean  Air  Act 
Section  407(d)  and  the  regulations 
implementing  that  Section  at  40  CFR  S  72.48 
allow  the  Administrator  to  extend  the 
deadline  by  up  to  15  months  for  compliance 
by  a  unit  if  that  unit  can  demonstrate 
adequately  that  the  techr>otogy  necessary  to 
meet  the  statutory  requirement  is  not  in 
adequate  supply.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  the  extension  will  be  included 
in  Part  76. 
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VI.  Standard  Provisions  and  Prohibitions 

The  standard  provisions  and  prohibitions 
in  the  source  application  form  (SF»  7231)  are 
incorporated  by  reference  into  this  unit 
application  and  apply  with  full  force  and 
effect  to  this  unit. 

VII.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III, 
Section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

WLUNQ  CODE  WeChSO-M 


63202 


Federal  Register  /  Vol.  56,  No.  232  /  Tuesday,  December  3.  1991  /  Proposed  Rules 


FORM  7241 


Substitution  Plan 


Paperwork  Burd*n  Estimate: 

Public  reporting  burden  for  this  collection  of  information  is  astimated  to  avarags 


hours  par  response, 


including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.   Send  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street,  S.W.,  Washington.  DC.  20460;  and  to 
Paperwork  Reduction  Project  (0MB  #  20xx-xxxx),  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington.  DC.  20503. 
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Phase  I  Acid  Rain  Permit  Program — 
Instructions  for  Form  tf7241 

Form  ^7241—Substilulion  Plan 
Inlroduction 

Clean  Air  Act  section  404(b)  and  the 
rpRulations  implementing  that  section  at  40 
CFR  72.41  allow  the  designated 
rppresentalive  for  appendix  A  units  lo  submit 
a  proposal  to  reassign  all  or  part  of  the  units' 
Phase  I  sulfur  dioxide  emissions  reductions 
requirement  to  any  appendix  B  unit  or  units 
("substitute  units")  under  the  control  of  the 
same  designated  representative.  The 
proposal  must  identify  the  original  and 
substitute  units,  propose  new  emissions 
limitations  for  the  units  in  the  plan,  and 
demonstrate  that  the  new  limitations  will 
achieve  an  equal  or  greater  emissions 
reductions  than  would  have  been  achieved 
by  all  of  the  units  without  the  substitution. 

The  deadline  for  the  submission  of 
substitution  plans  is  February  15.  1993.  A 
substitution  plan  can  only  be  in  effect  during 
Phase  I  (January  1. 1995-December  31.  1999) 
but  the  unit  may  elect  to  activate  its 
approved  substitution  plan  at  any  time  during 
the  Phase. 

The  appendix  B  units  that  arc  brought  into 
Phase  I  become  affected  units  for  Phase  I. 
The  designated  representative  must  file  a 
Phase  !  Acid  Rain  Permit  Application  for 
each  such  unit,  and  the  units  must  meet  all 
applicable  requirements. 

Instructions 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source  to  which  you  are 
attaching  this  plan.  If  more  than  one  source  is 
involved,  you  can  save  some  time  by  leaving 
the  spaces  for  the  source  Identification 
Number  blank,  and  completing  the  plan  form 
up  through  part  IV.  Then  make  enough 
photocopies  of  the  plan  forms  for  each  source 
involved,  fill  in  the  source  numbers,  and  sign 
form  individually. 

I.  Appendix  A  Units 

Unit  Identification:  Identify  the  original 
affected  "Appendix  A"  unit  or  units  that  are 
proposed  for  this  substitution  plan.  If  more 
than  three  units  are  proposed,  photocopy  this 
form  and  enter  the  number  of  copies  in  the 
space  provided. 

Provide  the  Acid  Rain  Program 
Identification  Number  for  the  unit(s):  you  will 
find  this  in  appendix  A  of  40  CFR  part  72. 

B.  Enter  the  short  name  for  the  unit  given  in 
the  Acid  Rain  Application  (SF«  7231A)  at 
part  I,  section  B. 

C.  Enter  the  lesser  of  the  actual  or 
allowable  1985  emissions  rates  for  the  unit, 
from  appendix  A. 

D.  Enter  the  total  1985  tons  for  each  unit. 
The  sample  worksheet  in  Figure  1  indicates 
the  necessary  calculations  for  the  proposed 
units. 

Figure  1:  Worksheet 

a (mmBtu) 

b . (Ibs/mmBtu) 

c (lbs) 

d (tons) 

For  each  unit:  a.  En^er  the  baseline  (from 
appendix  A ). 


b.  Enter  the  lesser  of  the  1985  actual  or 
allowable  emissions  rates  (from  Column  C  of 
the  form). 

c.  Enter  the  product  of  the  baseline 
multiplied  by  the  emissions  rate. 

d.  Divide  by  2.000  to  get  Ions  Enter  this 
figure  in  column  D  in  the  space  corresponding 
to  the  unit. 

E.  Total  the  figures  in  column  D  and  enter 
total  1985  tons  for  these  three  units. 

F.  To  calculate  the  Total  Annual 
Reductions  without  the  plan,  add  together  the 
allowance  allocations  for  each  of  the  units 
(from  appendix  A  ).  Subtract  this  total  from 
the  total  1985  tons  (entered  at  E)  and  enter 
the  result. 

G.  Proposed  Yearly  Tons  SO3  Under  Plan: 
Fur  each  year  that  the  substitution  plan  Is 
proposed,  fill  in  the  proposed  tons  of  SO2  for 
that  year  (place  information  in  the  spaces 
corresponding  to  the  numerical  listing  in 
Section  A).  If  a  plan  is  not  proposed  for  a 
particular  year,  enter  "NO  PLA.N 
PROPOSED"  so  that  it  is  clearly  readable  in 
the  white  space. 

H.  Add  down  the  columns  and  enter  sum  of 
all  proposed  tons  for  each  year  of  the  plan. 

I.  Enter  the  Total  Proposed  Annual 
Reductions  for  all  the  appendix  A  units.  To 
calculate  this  figure,  subtract  the  Total 
Proposed  Tons  listed  in  I  H  from  the  Total 
1985  Tons  (figure  listed  in  ID) 

Note:  This  number  will  be  a  negative 
number  if  the  Appendix  A  unit  will  increase 
emissions  from  1985  levels. 

II.  Substitution  Units 

Unit  Identification:  Identify  the  substitution 
units  that  are  proposed  for  this  substitution 
plan.  If  more  than  three  units  are  proposed, 
photocopy  this  form  and  enter  the  number  of 
copies  in  the  space  provided. 

A.  Provide  the  Acid  Rain  Program 
Identification  Number  for  the  unit(s):  you  will 
find  this  in  appendix  B  of  40  CFR  part  72. 

B.  Enter  the  short  name  for  the  unit  given  in 
the  unit  Acid  Rain  Application  (SF=  7231A) 
at  par!  I,  section  B. 

C.  Enter  the  lesser  of  the  actual  or 
allowable  1985  emissions  rate. 

D.  Enter  the  total  1985  tons  for  each  unit. 
The  sample  worksheet  in  Figure  2  indicates 
the  necessary  calculations  for  each  proposed 
unit. 

Figure  2:  Worksheet 

(mmBtu) 
4lbs/mmBtu) 


a._ 
b._ 
c._ 
d. 


-(lbs) 
-(tons) 


For  each  unit:  a.  Enter  the  baseline  (from 
appendix  B). 

b.  Enter  the  emissions  rate  entered  in 
column  C  of  the  form. 

c.  Enter  the  product  of  the  baseline 
multiplied  by  the  emissions  rate. 

d.  Divide  by  2,000  to  get  tons.  Enter  this 
figure  in  column  D  in  the  space  corresponding 
to  the  unit. 

E.  Add  down  Column  D  and  enter  Total 
1985  Tons  for  these  units. 

F.  If  any  of  the  substitution  units  are 
'  subject  to  a  more  stringent  federally 

enforceable  emissions  rate  than  the  rate 
entered  at  II  C  above  at  the  time  of  the 
application,  you  must  calculate  the 


reductions  that  would  have  occurred  without 
the  plan  for  those  units.  To  do  so.  use  Figure  3 
to  compute  the  TPY  resulting  from 
application  of  the  stricter  federal  limit  for 
each  unit.  Sum  the  Figure  3  totals  for  all  units, 
and  from  this  sum.  subtract  the  figure  entered 
at  11  E.  Enter  the  total  at  E. 

Figure  3:  Worksheet 

a. . (mmBtu) 


b.. 
c, . 
d. 


(Iba/mmBlu) 


(Iba) 

(tons) 

For  each  unit:  a.  Enter  the  baseline  (from 
Appendix  B). 

b.  Enter  the  most  stringent  federally 
enforceable  SO:  emissions  rale  applicable  lo 
the  unit  at  the  time  of  the  application. 

c.  Enter  the  product  of  the  baseline 
multiplied  by  the  emissions  rate. 

d.  Divide  by  2.000  to  get  tons.  Enter  this 
figure  in  column  D  in  the  space  corresponding 
to  the  unit. 

G.  Proposed  Yearly  Tons  SO3  Under  Plan; 
For  each  year  that  the  substitution  plan  is 
proposed,  fill  in  the  Proposed  Tons  of  SO 
required  to  satisfy  the  proposed  plan  for  each 
unit  (place  information  in  the  spaces 
corresponding  to  the  numerical  listing  in 
Section  A.) 

Do  not  enter  your  actual  projected 
emissions  if  they  are  less  than  the  emissions 
required  to  satisfy  the  plan.  If  a  plan  is  not 
proposed  for  a  particular  year,  enter  "NO 
PLAN  PROPOSED"  so  that  it  is  clearly 
readable  in  the  white  space. 

H.  Enter  sum  of  all  proposed  tons  for  the 
proposed  year  of  the  plan. 

I.  Enter  the  Total  Proposed  Annual 
Reductions  for  all  the  substitute  units.  To 
cdlculate  this  figure,  subtract  the  Total 
Proposed  Tons  for  the  units  for  that  year 
(listed  in  II  H)  from  the  Total  1985  Tons  (for 
the  units  listed  in  II  £). 

III.  Activation  of  Plan 

A.  Enter  the  date  on  which  the  plan,  if 
approved,  will  go  into  effect,  or  indicate  that 
you  seek  to  activate  this  plan  (if  approved)  at 
a  later  dale. 

B.  Enter  the  dale  the  plan  will  terminate. 

IV.  Documentation  of  Emissions  Reductions 

This  section  of  the  form  will  indicate 
whether  the  proposed  substitution  plan  will 
achieve  adequate  emissions  reductions.  If 
you  have  more  than  three  appendix  A  or 
substitution  units,  total  the  figures  from  all 
pages  for  entry  in  this  summary. 

For  each  year:  A.  Enter  the  figure  for  Total 
Proposed  Annual  Reductions  from  appendix 
A  Units  from  part  I.  section  I  for  each  year.  If 
no  plan  is  proposed  for  that  year,  indicate  in 
the  first  white  space  with  the  entry  of  "Not 
Applicable"  ("N/A "). 

B.  Enter  the  figure  for  total  annual 
reductions  from  the  substitute  units  from  part 
II.  section  H  for  the  appropriate  year. 

C.  Enter  the  total  Annual  Reductions 
Without  Plan  from  appendix  A  units  from 
part  I,  section  F. 

D.  Enter  the  total  Annual  Reductions 
Without  Plan  from  the  substitute  units  from 
part  II,  section  F  above. 

The  sum  of  the  figures  entered  at  A  and  B 
must  be  greater  than  or  equal  to  the  sum  of 
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the  Tigures  entered  at  C  and  D  or  the  plan  will 
not  be  acceptable  on  its  face. 

V.  Standard  Provisions  and  Prohibitions 
You  do  not  need  to  supply  any  information 

in  this  part,  but  you  should  read  these 
provisions  carefully 

VI.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  HI. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certiFication. 
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FORMS  7242  AND  7242A 


Phase  I  Extension  Plan 


Form  7242 


Phase  I  Extension  Early  Ranking  Application 


PapAnvork  Burdan  Esttmat*: 

Public  raporSng  burden  (or  this  coll«ction  of  information  is  Mtimatod  to  av*rag« hours  p^t  rasponsa, 

including  tha  tima  for  completing  tha  form  and  copying,  assembling  and  sending  the  form.  Sand  commarrts 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmantai  Protection  Agency,  401  M  Street.  S.W.,  Washington,  O.C.  20460;  and  to 
Paperwork  Reduction  Project  {0MB  #  20xx -xxxx)   Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington,  D  C  2C503. 


Form  7242A 


Phase  I  Extension  Plan 


PafMnMork  Burden  Esttmata: 

Public  repotting  burden  for  this  collection  of  information  is  estimated  to  average hours  per  response, 

including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  th»  form.  Ser>d  comments 
regarding  thia  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street  S.W.,  Washington,  DC.  20460;  and  to 
Papen*vork  Reduction  Project  (0MB  #  20xx-xxxx),  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Managemem  and  Budget  Washington,  D  C  20503. 
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7242 


DRAFT 
Date 

Phasm  print  or  typ*  m  (/)•  unshaded  araas  ofify. 


ii/nf)/9i 


lb«/mmBtu 


FORM 


ARP 


Soufca  ARP  10  Wuml>»f 


1 


Form  Approved 

0MB  No.  XXXXXXXX 

Approval  Expires  X-XX-XX 


U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

Phase  I  Extension  Eariy  Ranking  Application 


FoUow  Instructions  for  Form  7242. 


I.  CONTROL  UNIT(S) 


This  la  control  unit 


of  a  total  of 


A.  Unit  ARP  K)  Numbw 


control  unit*  in  this  plan  /include  a  separate  page  1  for  each  control  uniti 


B.  Short  Nama 


C.  1988-89  Avafaga  Emiaaiooa  ITPY) 


D.  Ttia  unit  ia: 

r~|  1 .  Appandix  A 

I     I  2.  Substitution 
r~|  3.  Companaatinq 

E.  Proiactad  Heat  Input  lin  mmBtu):  Stiltur  DionWt  Emiaaiona  Rata  tin  tbsMimBtuI  and  Sulfur  Dioxida  Emiaaiooa  fin  TPY) 


mmBtu 


TPY 


1996 


F.  Propoaad  Phaaa  I  Raaarva 
ANowancaa  Raquaatad  ITPY): 


Q.  Propoaad  Total  AHowanca 
AUocation  ITPY): 


H.  Avaiiabia  Tranafar  Capacity 
rrPYI: 


1996 


1997 


1996 


1998 


1997 


1999 


1998 


1999 


I.  Quatifying  Pliaaa  I  Tachnology  (90%  Control  EquipmantI: 
1 .  Description  of  the  Equiprrwnt: 

a.  Type  of  tachnology  lattach  additional  sheet  if  necessary): 

b.  Design  Sulfur  Dioxide  removal  afficierKy:    — ^— •^— — 


e.  Charactenstios  of  the  fuai  arid  range  of  fuels  for  which  ttia  technology  ia  destgnad  lattaeh  additiona/ ahaats  if  nacataaryt: 


2.  Schedules  of  Complianca: 


a.  Design  Engineering  Imm/dd/yy): 


i.  Stan  date 


ii.  Complate 
date 


b.  Conatruction  jmm/dd/yy): 


i.  Stan  data 


ii.  Complete 
date 


c.  Operation  (mir»/dd/yy): 


1.  Start-up  tasting 


it.  CommerKe 
operation 


d.  Control  Equipment  Maintenence  Schedule: 


e.  Parformartce  Test:  Start  Up  Teat  fmrrt/dd/yy)  ■ 


J.  Monitoring  (mark  one): 

I    Ii.  Thia  unit  will  monitor  emiaaiona  in  accordar>ce  with  40  CFR  Section  75.12. 

I     12.  This  urvt  wiH  request  approval  for  an  alternative  monitoring  method  for  the  determination  of  90%  control  of  Sulfur  Dioxide 
because  ttte  above  identified  techrtology  removes  Sulfur  Dioxide  through  a  chemical  reaction  in  ttta  combustion  process. 


7242/P9.1 


II.  Tl 

H  tnt 

A.  U 

1 

2 

3 

4 

5 

D.  Pr 

1 

mx 

2 

H>x 

3 

1 
lbs, 

4 

1 

5 

1 
lbs/ 

E. 
P 

1 

2 

3 

4 

5 

•-I 
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Form  Approved 

0MB  No.  XXXX-XXXX 

Approval  Expires  X-XX-XX 


AGENCY 

ng  Application 


m  linclud*  a  separata  paga  1  for  aach  control  unill 


C.  1988-89  Avfy  Emi— ioo«  fTPY) 


ind  Sulfur  Dioxide  Emi««ion«  (in  TPY) 


1996 


1997 


1999 


1998 


1999 


y  M  d««tgn«d  tefiac/i  additional  ahaata  if  naeaaaaryl: 


c.  Operation  Imm/dd/yyh 


i.  Start-up  tasting 


it.  Commarwa 
oparation 


12. 


iha  datarrnination  of  90%  control  of  Sulfur  Dioxida 
t  a  chamical  reaction  in  tha  combustion  process. 
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Plaasa  prmt  or  typa  m  tfta  unshadad  arams  onty 


Form  Approved 

OMB  No   XXXX-XXXX 

Egpam  X-XX.XX 
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UMI 


PItast  print  or  typt  in  ttf  unsfi»<t»d  arta  or*>y 


tyjTCt  jMtff  PUmbAml 


III.  EMISSIONS  TRANSFER  RECONCIUATIONS 


Form  Approved 

0MB  No.  XXXX-XXXX 

Approval  Expires  X-XX-XX 


A.  1995  Reconcfliation      K  mof»  thfi  5  U»n«fw  uniti.  photocopy  tNt  »h««t  and  anf  r  th<  numbr  of  copi«» 


Transfar  Unit 


Total  Tranafara 
to  Control  Unrta 
tfrom  this  pao»l 


Total  Emi»»iona 

Tranafarrad 

tfrom  tttacfimartlsl 


Total  Emiaaiona 
Transfarrad 


Conuol  Unit 


Total  Emiaaiona  Baing 
Tranafarrad  by  TrarMfar 
UiitfTPY) 


B.  1 996  RaconcHiation     If  mora  than  S  tranafar  unita.  photocopy  ttva  ahaat  and  antar  tt>a  numbar  of  copiaa 


TraiMf  ar  Unit 


Total  Tranafar* 
to  Control  Unita 
(from  this  papa) 


Total  Emiasiona 

Tranafarrad 

Ifrxim  attachmants) 


Total  Emiaaiona 
Tranafarrad 


Control  Unit 


Total  Emiaaiona  Baing 
Trarwf errad  by  Tranafar 
Unit  (Tf^l 


IV.  RESERVE  ALLOWANCE  REQUEST 


Total  Ptuiaa  I  Extanaion  Raaarva  ADowancaa 
raquaated  for  all  control  uniti  and  all  tranafar  unita 
govarnad  by  thia  propoaad  plan: 


1996  •  i999 


V.  REQUIRED  SUBMISSIONS 


Tha  following  docvimanta  muat  •ccomp«ny  thia  applicatMn;  if  thay  do  not,  ttia  Adminiatrator  will  conaidar  thia  application  incomplata: 

A.  a  copy  of  an  axacutad  contract  for  ttta  daaign  artgirMaring  arvl  conatruction  of  tha  quattfying  Phaaa  t  Tachr>ology  for  tha 
control  unit. 

B.  a  oartifiad  vandor  guarantaa  apacifying  tha  daaign  Sulfur  Dioxida  ramoval  afficianoy  ar>d  atating  that  tha  control  unit  taohnoiogy  \ 
achiava  at  la«at  90%  ranMval  of  Sulfur  Oioxida  for  tha  typa  and  ranga  of  fu«la  that  win  ba  uaad  at  tf>a  control  unit. 


VI.  STANDARD  PROVISIONS  &  PROHIBITIONS 


Tha  praaumptiva  ordar  of  racaipt  aatablishad  by  thia  Early  Raniiir>g  application  ahall  ba  cortditional  on  tfia  following: 

A.  Submitaion  by  ttM  detignatad  rapre««ntativ»  for  tha  aourcali)  whara  tha  affactad  unit(a)  oovarad  by  tl>a  propoaad  plan  ia(ara)  locatad, 
of  a  complata  and  approvabia  propoted  Phasa  I  sxtansion  plan; 

B.  Ttmaty  modification  of  tha  propoaad  Ptiaaa  I  Extar^aion  Plan  daamad  nacaaaary  by  tfta  Admiiwatrator;  and, 

C.  Yaarty  danxirMtrationa  that  tha  qualifying  Phaaa  I  tachnology  haa  achiavad  90%  ramoval  afficianoy  for  Sulfur  Oioxida. 
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6S211 


•nt»f  th«  numbr  of  copi«» 


enter  ttw  number  of  copie* 


ntstretor  will  coneider  Ihie  epplication  incoinplete: 
the  queftfying  Phaee  I  Technoiogy  for  the 

inoy  mnd  ttating  that  the  control  unit  technoiogy  will 
thet  wilt  be  ueed  et  the  control  unit. 


be  conditional  on  the  following: 

tcted  unit(a)  covered  by  the  propoeed  plen  ii(are)  located, 

'y  by  the  Admifvatrator;  and, 

D%  removal  efficiency  for  Sulfur  Oioxida. 


Pleast  print  or  typ»  m  tht  tmst^adwd  Br»as  ontj. 
'Vll.  CERTIFtCATtOWS 


Avm  Apprevad 

0MB  No    XXXX  KXKX 

Aof>ro<fal  txptrma  X-XXXX 


'  ^^^^".  L"*"  ""  0»fVr-tmd  /ttprmttettmbv  for  Ma  unit*  tfwTW»lf»  raarmu  w^  tn  0M  Mmm  I  ajrtwia^  otoi    /  c»'?*v  undf  B#««ffv 

*»(f<Mrv  of  rto»a  MdrwKuate  wrth  pr<marv  rmaporsibmY  for  obtmMng  tfu  tnforrrmtku,.  I  ctrVfv  0>»r  me  lr,fofmu>of,  it  on  iuktmMM  ana  b^M 
trv:  •^cora/e  and  complaf.    I  am^wara  that  than  ara  significant  panaMaa  tor  «jkfnit1^  fataa  or  meormnata  mforma^ZnT^ 
posstM/fy  Of  ftrm  at  imprtaortrwm 


A.  Name  of  Oaaionatad  Repraaenteuve  Iplaaaa print) 


B.  Signature 


C.  Off  to  Number 


O.  OMa  Signed 


/  cajtsy  thatlamtha  Daatgrtatad  Papraaarttatn^  for  ttta  >Mt  ktantrfhd  baiow  tfmt  a  a  trantfar  ijnft  in  Ifia  attaehad  Phaaa  I  a«<aiiSir«hn~T" 
cartifY  undar  p^a/ry  of  law  tf^,  I  Aav  parao^mltY  aMamm,d  md  am  fmmar  witf>  iha  MforfrMior  ,u6mittad  *.  Ihi,  mdlc^^Z^!^^ 

rft^.t,^S^l^^l^i  V'^fVH'  •""  '"^"^^  ■' •"  ••«"  tt^tharawa  aianlftcant  pa^Ua,  for  „mmHtlnp  Hlaa  or  ir^on^m* 
mformttmn,  mchjdmg  poaatbtl-tY  of  fma  or  impnaofifnant t— - 

A.  Name  of  Designated  nepressntabva  Iptaaaa  prinU 


C.  Signature 


B.  Unit  ARf  10  NunrMiar 


D.  DR  ID  Huntm 


E.  OMa  Signed 


1 .  Date  Received; 

2.  Date  of  Initial  Review: 

a.D  Complete       Q  incomplete 
b.Q  Approved       Q  Disapproved 

3.  Date  of  Firtal  Approval: 

4.  Date  Notice  Sent: 
Comments: 


=  R)R  EPA  USE  ONLY 


By: 


Explain: 


By: 
By: 


»42/n.4 
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DRAFT        7242A 

Date        ii/n'i/Qi 


Pleasa  print  of  typ»  m  tha  unshadud 


only. 


Ibs/mmBtu 


FOAM 


ARP 


Sywrt*  <V*f  P. 


loyc 


Numbtf 


Form  Appro  vad 

0MB No.  XXXXXXXX 

Approval Exptras  XXX-XX 


U.S.  ENVIRONMENTAL  F-ROTECTION  AGENCY 

Phase  i  Extension  Plan 


-L. 


FoUow  Instructions  for  Form  7242A. 


I.  CONTROL  UNIT(S) 


This  IS  contfot  unit 


of  a  total  of 


A.  Unit  ARP  10  Number 


control  unit*  in  this  plan  ti$Kduda  a  saparala  paga  1  for  aach  control  unit) 


B.  Short  Nam* 


C.  1968-89  Avaraga  Emi««ioo«  (TPYI 


D.  TtM  unit  \m: 

I     I  1 .  Appendix  A 

I     I  2.  Substitution 
I     I  3.  Compensating 

E.  Projected  Heat  Input  iin  mmBtuI;  Sulfur  Dicade  Emiaaiona  Rata  tin  Ibs/mmBtu}  and  SuWur  Dioxida  Emlaaiooa  (h  TPY) 


nrvnBtu 


TPY 


1995 


F.  Proposed  Phase  I  Reaerwe 
Allowances  Requested  ITPYI: 


Q.  Propoeed  Total  Allowance 
Allocation  (TPY): 


H.  Available  Tranafar  Capacrty 

fTPYI: 


1996 


1995 


1997 


1996 


1998 


1999 


1997 


1998 


1999 


I.  Qualifying  Phaae  I  Techrtology  (90%  Control  Equipment): 
1 .  Description  of  the  Equipment: 

a.  Type  of  technology  (attach  additional  sheat  if  nacassaryl: 

b.  Design  Sulfur  Dioxide  removal  efficiencv:    


e.  Cfiaracteristica  of  the  fuel  and  rar>oa  of  fuels  for  which  the  technology  is  desigrted  (attach  additional  shaats  if  nacassary): 


2.  Schedules  of  Conr.plierK:e: 


a.  Design  Engineering  (mm/dd/yy): 


i.  Start  date 


ii.  Corrplats 
date 


b.  Construction  (mm/dd/yyl: 


i.  Start  data 


ii.  Complete 
date 


c.  operation  (mm/dd/YYl: 


i.  Start-up  tasting 


ii.  Commence 
operation 


d.  Control  Equipment  Maintenance  Schedule: 


e.  Performance  Test:  Start  Up  Test  (mm/dd/yyl . 


J.  Monitoring  (mark  onal: 

I    Ii.  Thie  ur»it  will  monitor  emtssiorts  in  accordance  with  40  CFR  Section  75.12. 

[_]2.  TWs  unit  wid  request  approval  for  an  alternative  monitoring  method  for  the  determination  of  90%  control  of  Sulfur  Dioxida 
t>ecause  the  above  identified  techrurfogy  rertMves  Sulfur  Dioxide  through  a  chemical  reaction  in  the  combustion  process. 


II.  TRA 

If  more 

A.  Unh 

1 

2 

3 

4 

5 

D.  Proje 

1 

mr 

Ibs/m 

TF 

2 

mr 

Ibs/m 

TF 

3 

mi 

Ibs/m 

Tf 

4 

mi 

Ibs/m 

n 

5 

m 

Ibs/nr 

n 

E.  F 

Re 

1 

2 

3 

4 

5 

r 

t 

Enter 
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Form  Approvtd 

OMB  No.  XXXXXXXX 

Approval  expires  XXX-XX 


H  AGENCY 

Plan 


>lsn  tiock/du  m  sapmrmtt  pug*  1  for  tacfi  controt  unit! 


C.  1988-89  Avf  »fl«  Emi—iofM  fTPY) 


«nd  »ulfur  Pioxida  Emi»»ioo«  tin  TRY) 


1998 


1997 


1999 


1998 


1999 


gv  is  designed  tanach  additional  shaata  if  nacasaary): 


y): 


c.  Operetion  Imm/dd/YYl- 


i.  Start-up  testing 


ii.  Commence 
operation 


>.12. 


tti«  determination  of  90%  control  of  Sulfur  Dioxide 
)h  a  chemcal  reecbon  in  the  combustion  process. 


7242A/P9.1 


Plaasa  print  or  typa  in  tha  unshadad  araas  ortty. 


If  more  than  5  units,  inckida  copies  of  this  page  and  enter  number  of  copies  here  •  j               | 

A.  Unh  ARP  D  Number 

■.Short  Name 

C.  1988-89  Avwage  Emiaskme  fTPYI 

1 

— 

2 

3 

4 

— 

"^ 

5 

D.  Protected  Heat  Input  fmmBtuI,  Sutfur  Dioxide  Emiaaione  Rata  (IbaAnmBtuI  and  Sulfur  Dioxide  Emieeiona  (TPY)                                                     | 

1996 

1998 

1997 

1998                                   1999                   1 

mmBtu 

1    Ibs/mmBtu 

TPY 

1996 

1998 

1997 

1998 

1999 

mmBtu 

2   Its/mmBtu 

TPY 

199S 

1996 

ia97 

1998 

1999 

mmBtu 

^   Ibs/mmBtu 

TPY 

1996 

1996 

1997 

1998 

1999 

mmBtu 

4  Ibs/mmBtu 

TPY 

1996 

1998 

1937 

1998 

1W9 

mmBtu 

g 

"   Ibs/mmBtu 

TPY 

E.  Propoeed  Pfiaea  1  Extanaion 
(TPY). 

F.  ^opoasd  Total  Alowanoa  ABocalion  (TVYI: 

1996 

199« 

1996 

1998 

1997 

1998 

1999 

1 

2 

3 

4 

5 

p 

'-Enter  totals  in  tha  unnumbarad  blocks  at  tha  bottom  of  each  column 
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Pl—a»  print  or  typ*  in  tfi»  unsfimdad  i 


:  on/y. 


UMI 


HI.  EMISSIONS  TRAWSFPi  flECOmaUAVONS  ^ 


hnrmrrmi 


fiorm  Approvn/ 

0MB  No.  XXXX-XXXX 

Approvmf  Expirta  X-XX-XX 


1995  Raconciiation     K  mow  tfw  ^wiifii  <wto.  bNdwiib  j  ^mttm^mdm'Mr^^m  mmtu  it  innfii 


TransfwUfiit 


Total  Tranofcrf 
to  Contro(  Unrt» 
(from  this  ptg^t 


Tot*  Emii«on» 

Transfarra<t 

Ifro/n  tnachm»nt3j 


Total  Eins«aon« 
Tranafarrad 


Contml  Unrt 


Total  Bnimmorm  Blinf 
Twrwiwiwt  bY  Ttmrntt 

ui»t  rrPYt 


B.  1 996  ReCOrcHiation     if  mow  than  S  tr»n»f>r  uniti.  photocopy  tN»  iheet  and  entf  tha  numbar  of  copiaa 


Transf  ar  Unit 


Total  Tranafara 
to  Control  Unita 
(frx>m  ttiis  ptavt 


Total  Emisatona 

Tranatafrad 

tfrom  attachm»ntsi 


Total  Envssiona 
Tranaterrad 


CofiCffll  Unrt* 


Total  Eiftiaaioni  Batwg 
Tranafsrrad  by  Tranafar 
Unit  (TPYi 


IV.  RESERVE  ALLOWANCE  REQUEST 


Total  Phaaa  I  Extanaron  Waaarva  ANowatwaa 
raquaatad  for  aH  control  unitt  and  all  tranafar  unita 
govemod  by  this  propoaad  plan: 


V.  REQUIRED  SUBMISSIONS 


Tha  foHowinf  documants  muat  acconvany  thta  applicalion;  if  thay  do  not,  tha  Adminiatrator  wiH  cortaidar  tNa  application  incomplata: 

A.  •  copy  of  an  axaeutad  contract  for  tha  daaiQn  anginaarino  and  conatni«tlon  of  ttM  quaSfying  Phaaa  I  Tachnofogy  for  ttta 
oontrot  unit. 

B.  a  cartifiad  vandor  guarantaa  apacifyina  tha  daaiiw  StrihK  Dio^dda  removaf  effwiancy  and  atatifis  that  tha  control  unit  taclKtoiogv  < 
achiava  at  laaat  dO%  ramoviil  of  S«Mur  Oioaida  for  tha  tv;>9  and  ranga  o*  hiala  that  wia  ba  uaad  at  tha  eontroi  unit. 


VI.  STANDARD  PROVISIONS  4  PROHI8ITION& 


.  Emiaatona  Umltaliona 

1 .  During  tha  2  yaar  axtansion  pariod  and  tharaafter.  tha  daaignatod  raprosentativa  ahail  hold  aUowancaa  in  tha  Alowanca  Trackir>g  Syatatn 
cotnpliarKa  subsccoum  for  aach  aff actad  unit  govarnad  by  tha  plan  t>y  tha  aBowanca  traoataf  daadliwa  aa  pravidad  for  in  4&  CFR  Part  73, 
not  laa«  than  tha  total  arvHiat  sulfur  dioxida  amisaions  from  tha  unit. 

2.  As  providad  for  in  Section  404(d)(7)  of  tha  Act,  aftar  January  1 .  1997  no  control  unit  ot  tranafar  unit  ahaH  amit  autiu«  dionda  in  axcaaa 
of  tha  annual  tonnaga  limitation  specified  in  ttM  Ptiasa  I  Extanston  plan  in  Sactiona  I.E.  arvj  II. D.  of  this  form  (tor  1 997-1 999)  aa 
approved.   Evan  if  tha  dasienatad  raprassntativa  holda  allowances  in  tha  unit's  Allowance  Trackir^  System  compliance  subaccount  to 
cover  tha  unit's  amissiorw  for  tha  year  for  purposes  of  40  CFK  Part  77,  the  Administrstor  shaU  daduct  altowar>cas  aqua<  to  any 
axcaadanca  of  the  extension  plan  l)rriitet)on  from  the  urut'a  annual  aUowarv:*  allocation  m  tha  following  calartdar  year. 

3.  Beginning  on  the  date  tha  control  unit  is  removed  from  operation  to  instaM  the  qualifying  Phase  I  technology,  each  control  unit 
govarnatf  by  tha  axtenaiow  plan  aha*  eompty  wirh  tha  appiicaMa  Pfiaaa  t  noogan  oiddaa  miaaiona  Imitabon  aal  forth  in  40  CFR  Part  79. 

4.  During  tba  axtanaion  pariod  and  tharaaftar,  each  vanefar  unit  jovamad  by  tha  axtanaian  ptan  ahaS  aarapHi  wMt  tba  appKaaWa  Ptiaaa  t 
nitrogen  oxidas  irniaaiona  Hmitstion  sat  forth  hi  40  CFR  Part  It. 

7342A/p«.3 


December  3,  l^Ot  /  Proposed  Rsles 


Form  Afiprovud 

OMB  No.  XXXX-XXXX 

Appmvmf  Bipirm  X-XX-XX 


fB^kw^ 


"  •nwwi— ^WHt  *BW»»» 


Total  Er-aaaionv  Baing 
Transfnrrad  by  Trtft*r«r 

Unit  rn>Yf 


d  entw  the  numbw  of  copiaa 


Total  EmtMiorHi  Mug 
Trsrwferrad  by  TrBfwfw 
Unit  fTPy; 


1999 


nrwstrator  will  contider  thit  application  incomplata: 
r  tiM  quaMfylng  PTtaaa  I  Tachndofly  for  tha 

aiwicy  and  atatiwg  that  tha  contiot  unit  tachnology  wiE 
■  that  wia  ba  uaad  at  tha  eontrd  unit. 


•  (hail  hold  aUowancaa  in  tha  Alowanca  Tracking  Syctam 
Manca  ttanata*  daadliwa  aa  pravidad  for  in  4&  CFfi  Part  73, 

rol  unit  at  tranafar  unit  aha!  acnit  auitut  dtowda  m  axcoaa- 
ona  I.E.  and  II.O.  of  this  form  (tor  1997-19991  ■■ 
Ailowaiv;a  Tracliir^  Systam  compliarKa  subaccouM  to 
miniatrator  ahaB  daduct  attowancaa  aqua'  to  any 
llocation  m  tt>a  foMowing  calandar  yaar. 
[)ualifying  Phasa  I  tschndogy,  each  control  unit 
•n  ondaa  attiiaaiooa  Rmitabon  aat  forth  in  40  CFR  Part  76. 
axtanaian  plan  ahaM  aoraply  with  tha  appKoaWo  Phaaa  I  - 
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Pfease  print  or  typt  in  tha  unshadtd  trams  only. 


Sourca  ARf>  10  Numbar 


VI.  STANDARD  PROVISIONS  &  PROHIBITIONS  <cont.) 


Forrr)  Appro  vad 

OMB  No.  XXXX-XXXX 

Approval  Expiraa  XXX  XX 


B.  Taat  Mattioda 

Each  Phase  I  Extenaion  plan  shall  includa  an  amisaiona  monitonnfl  plan  aa  required  by  40  CFR  Part  75  for  each  unit  oovemod  by  tha  plan 
ar>d  a  certification  that  continuous  emissions  monitoring  systems  are  or  not  later  than  November  15.  1993  will  ba  operational  and  certified 
by  the  Administrator  on  each  Phase  I  extension  control  and  transfer  unit,  as  required  by  40  CFR  Part  75. 

C.  Recordkeeping  Raquiramenta 

Records  demonstrating  compliance  with  tha  plan,  including  records  demonstrating  convilianca  with  eny  performance  standanj  or  echaduled 
increment  of  progress  throughout  f»ha8e  I,  must  be  maintained  for  a  n^inimum  of  five  years  in  accordance  with  Section  72.10    Such 
^     records  shall  include  emissions  nnonitoring  records  maintained  in  accordance  with  Part  72  and  40  CFR  Part  75. 

D.  Reporting/Compliance  Certification  Raquiretrtents 

1 .  The  designated  representativs  shall  pubmit  connplianca  certification  reports  for  each  affected  source  with  a  unit  governed  by  the  plan  in 
accordance  with  subpart  K  of  40  CFR  Part  72  evidencing  each  unit's  compliance  with  the  requiremenu  of  the  plan. 

2.  The  designated  representative  of  each  control  unit  shall  subnet  the  start-up  performance  test  reeults  and  annual  recertification  test 
results  or  other  approved  test-method  results  with  the  quarterly  emissions  monitoring  report  for  the  quarter  during  which  the  test  was 
corxjucted. 

E.  Prohibitions  and  Uabllity 

1 .  It  shall  be  a  violation  of  the  Act  for  any  source  or  unit  subject  to  an  approved  Phaae  I  Extenaion  plan  under  this  section  to  operate  in 
violation  of  tha  emissions  lim-tetion  in  Part  VI. A.,  above. 

2.  The  owners,  operators,  and  the  designated  representatives  of  all  control  or  Uansfer  units  shall  be  liable  for  any  violation  of  the  plan  at 
any  unit  governed  by  the  Phase  I  svtansion  plan. 

3.  Failure  to  achieve  90%  control  during  the  30-day  start  up  test  or  annual  recertification  test  shall  ba  a  violation  of  the  Act 

4.  In  addition  to  the  penalties  that  aceoie  as  a  result  of  any  other  liebility  under  the  Act,  the  Administrator  ahaU  withhold  the  allocation  of 
Phase  I  extension  allowances  for  any  calendar  year  in  which  the  unit  fails  to  demonstrste  by  December  31  of  that  year  that  it  haa 
achieved  90%  control. 


VII.  CERTIFICATIONS 


/  cartrfy  that  I  am  tha  Dasignatad  ftaprasantativa  for  tha  units  that  ara  tha  control  units  in  tha  Phasa  I  axtanshn  plan.    I  cartify  undar  panmlty 
of  law  that  I  hava  parsonally  axaminad  and  am  familiar  with  tha  information  submittad  in  this  and  accompanying  documants.    Basad  on  my 
inquiry  of  thosa  individuals  with  primary  rasponsibility  for  obtaining  tha  information,  I  cartify  that  tha  information  is  on  knowladga  and  bakaf 
true,  accurata,  and  complata.    I  am  awara  that  thara  ara  significant  panaltias  for  submitting  falsa  or  incon^lata  information,  including 
possibility  of  fina  or  imprisonmant. 


A.  Name  of  Designated  Representative  {plaasa  print) 


B.  Signature 


C.  DR  ID  Number 


D.  Dete  Sigr>ed 


/  cartify  that  I  am  tha  Dusignalad  Raprasantativa  for  the  unit  idantifiad  t>»k>w  that  is  a  transfar  unit  in  tha  atlachad  Phasa  I  axtansion  pirn).    I 
cartify  undar  panalty  of  law  that  I  hava  parsonally  axaminad  and  am  familiar  with  tha  information  submittad  in  this  and  accompanying 
documants.    Basad  on  my  inquiry  of  thosa  individuals  with  primary  rasponsibility  for  obtaining  tha  information,  I  cartify  that  tha  information  m 
on  knowladga  and  baliaf  trua,  accurata,  and  complata.    I  am  awara  that  thara  ara  significant  panaltias  for  submitting  falsa  or  mcomplata 

information,  including  possibility  of  fina  or  imprisonmant. 

A.  Name  of  Designated  Representative  Ipleasa  print! 


C.  Signature 


B.  Unit  ARP  ID  Number 


0.  DR  ID  Number 


E.  Date  Signed 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.D  Complete       D  Incomplete 
b.D  Approved       D  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By:. 


Explain: 


By: 
By: 


BILLING  CODE  SSSO-SO-C 
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Phase  I  Acid  Rain,  Pennit  Pro-am — 
Instructions  for  Form  #7242 

Forms  -7212.  aad  s7242Ar-PhaiX  I  Extension 
Plan 


Introductioa 

Clean  Air  Act  section  404(d)  and  iJie 
regulations  implemenling  that  Section  at  40 
CFl^  72.42  allow  the  Designated 
Representative  for  a  Phase  1  affected  unit  to 
petition  for  a  two-year  extension  of  the 
deadline  for  meeting  Title  IV  emissions 
reductioa  requirements.  To  qualify  foe  the 
extension,  the  affected  until  either  must 
employ  a  Qualifying  Pha«e  I  Technology 
(QPIT)  01  must  transfer  its  Phase  I  emissions 
reduction  obligation  to  a  unit  employing  a 
QPIT.  Units  that  transfer  their  emissions 
reduction  obligations  must  be  appendix  A 
units.  These  forms  allow  an  applicant  to 
submit  a  proposed  plan  based  on  both  of  ilk* 
options  listed  above  for  multiple  control  units 
at  the  same  source. 

Those  who  seek  to  qualify  for  a  Phase  i 
Extension  plan  and  its  attendant  bonuses  will 
participate  in  an  eatly  ranking  procedure.  As 
part  of  this  procedure,  the  applicant  will 
submit  SF«7243.  wiuch  is  the  Phase  1 
ExtensioB  Early  Banirinf  Applicatioa. 
Following  the  date  of  the  ranking  procedure, 
the  applicant  wilt  submit  SF*7243A.  the 
Phase  I  E)(tension  Plan.  This  form  wilt 
conHrm  and.  if  necessary,  correct  tk» 
information  provided  iaSF»7243.  and 
includes  enforceable  provisions  and 
prohibitions  applicable  to  the  participating 
units'  Designated  Representatives,  owners 
and  operators. 

Phase  I  extension  plans  with  transfer  units 
may  be  Hied  jotntty  with  affected  units  t&»t 
have  a  different  Designated  Representattvc 
The  plan  thenid  be  canpieted  by  tfa« 
Designated  Representative  for  the  eontrot 
unit  or  units,  who  wiU  be  responsible  for 
distributiHg  the  plan  proposal  and  for 
obtaining  counter-signatures  of  each  of  the 
other  Designated  Representatives. 

InstructioBS  for  Form  7242 — Phase  I 
Extension  Early  Ranking  AppHcation 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  htentificatioa  Number  tt)ie 
AIRS  number)  for  the  source.  A  number  of 
sources  may  be  included  as  part  of  the 
compliance  plan.  If  more  than  one  seuree  i* 
involved,  you  can  save  time  by  leaving  the 
source  number  blank  and  completing  the 
form  through  part  IV.  Then  make  sufficient 
copies  of  Ike  plan  for  each  source,  Hll  in  the 
appropriate  source  numbers,  sign  the  form 
and  circulate  it  as  needed  tor  additional 
signatures^ 

I.  Control  Unit 

Control  Uait  Idantificatioa 

A.  Enter  the  unit's  Acid  Rain  Program 
Identification  Number  found  in  appendix  A  or 
appendix  B  of  40  CTR  part  72. 

B.  Enter  the  short  time  name  from  part  I, 
section  B  of  the  unit  application  (SF»7231A). 

C.  Enter  the  1988-89  Average  Annual 
Emissions  of  Sulfur  Dioxide,  in  TPY.  This 
should  be  calculated  using  the  information 
listed  in  appendices  A  or  B.  but  may  not 
exceed  the  aoniti^  TPY  that  would  have 
resulted  from  application  of  the  most 


stringent  federally  enforceable  allowable 
emissions  rate  for  those  years. 

D.  For  a  non-appendix  A  unit  that  is 
serving  as  a  control  unit  indicate  whether  the 
unit  will  be  brought  into  Phase  I  as  a 
substitution  unit  in  a  substitution  plan  or  as  a 
compensating  unit  in  a  reduced  utilization 
plan. 

R  Control  Unit  Projectiona:  For  1995  and 
1996.  enter  the  projected  heat  input  (in 
mmBtu)  and  annual  sulfur  dioxide  emissions 
rate  (in  ibs/mmBtu)  that  is  the  most  stringent 
federally  enforceable  allowable  limit  at  the 
time  of  application.  Multiply  these  two 
numbers,  divide  by  2000  and  enter  the 
projected  TPY. 

For  1997, 1998,  and  1999,  enter  the 
projected  utilization  in  mmBtu  as  reported  on 
DOE  form  787  filed  in  the  year  of  this 
application  and  the  projected  emissions  rate 
(in  Ibs/mmBtu)  with  the  qualifying  Phase  I 
technology  operating  at  a  sulfur  dioxide 
removal  efficiency  of  at  least  90%.  This  rate 
may  not  exceed  the  most  stringent  federally 
enforceable  allowable  rate  for  sulfur  dioxide 
at  the  time  of  application.  Multiply  these  two 
numbers,  divide  by  2000,  and  enter  result 
under  TPY. 

F.  Enter  the  proposed  Phase  I  Reserve 
Alloivances  requested  for  each  year  of  Phase 
I.  For  the  years  1995  and  1998.  use  (he 
worksheet  in  Figure  1: 

Figure  1:  Woriishect  for  C^iculatisn  aS  Bonus 
Allowaaces 


1. 
2. 
J. 


(TPY) 
(TPY) 
(TPY) 


1.  Enter  lesser  of:  the  figure  entered  in  part 
I C  e<  tlie  ienne  or  the  Rgnxv  eBtncd  ia  p«t  t 
E  of  the  bottom  of  the  cohimn  for  t&e  y«ac  (at 
TPY): 

2.  CoBipute  2as  foHows:  multiply  the  unif» 
baseline  by  2.5,  then  divide  by  2000. 

i  Subtract  figure  in  2  from  figure  in  1  to  get 
bonus  allowances  requested. 

For  tke  years  1997. 1998,  and  1999,  use  the 
Worksheet  in  Figure  2: 

FTgure  2:  Worksheet  for  Calculation  of  Bonus 
Allowance 


t. 

2. 
3. 


(TPY> 
(TPY) 
(TPY) 


1.  Multiply  the  unit's  baseline  by  1.2  and 
divide  by  2000. 

2.  Enter  Tigure  entered  in  part  I  E  of  the 
form  at  the  bottom  of  the  column  for  the  year. 

3.  Subtract  2  frsm  1;  enter  »  appropriate 
year. 

G.  Enter  the  proposed  totaf  allowance 
allocation  for  each  year  of  Phaaa  L. calculated 
by  adding  together  the  reserve  allowances  for 
each  year  indicated  in  F  above  and  the 
annual  basic  allocation  in  appendix  A  or  B. 

H.  Enter  the  available  capaietty  of  thte 
control  unit  to  accommodate  transfers  of 
emissions  reductions  obligations  from 
transfer  units  for  the  two  years  of  the 
extension.  This  is  calculated  by  subtracting 
the  annual  emissions  in  TPY  that  would  be 
achieved  at  90%  control  (as  defined  in 

)  from  the  basic  allowance 

allocation  (or  the  allocation  authorized  under 
§  72.41  for  a  substitution  unit  in  an  approved 
substitution  plan). 


I.  You  must  provide  information  for  the 
Qualifying  Phase  I  Technology  (the  90% 
control  equipment)  for  this  control  unit. 
Complete  thte  following: 

1.  Describe  the  control  equipment 
including  a.  the  type  of  technology; 

b.  the  sulfur  dioxide  removal  efficiency  of 
tlie  design; 

c.  characteristics  of  the  fuel  and  range  of 
fuels  for  which  the  technology  is  designed. 

For  a  and  c  include  additional  sheets  if 
necessary.  If  you  use  additional  sheets,  enter 
"see  accompanying  documents"  in  the  space 
on  the  form. 

2.  The  schedtiles  of  compliance  including 
dates  for  the  following  increments  of 
progress: 

a.  Design  Engineering  (start  and  complete 
date). 

b.  Construction  (start  and  complete  datesK 

c.  Operation  (start-up  testing  and 
commence  dates). 

d  Provide  a  control  equipment 
maintenance  schedule. 

c.  Performance  Test  Post  Cbmbustion 
Control  Technology  Start-Up  Rerformance 
Test — this  must  be  scheduled  no  later  than  90 
days  after  start  op  of  poet-combustion  QWT 
and  most  be  consistent  with  the  requirements 
af  40  CFR  75.12(c). 

J.  Monitoring.  Mark  the  appropriate  b««  to 
indicate  the  monitoring  method. 

a.  Mark  here  if  the  unit  will  monitor  with 
CEMS  at  both  the  outlet  and  the  inlet  of  (he 
control  device  in  accordance  with  the 
lequiremcnts  of  40  CFR  75.12; 

b.  Mark  here  if  the  unit  will  request 
approval  for  an  alternative  monitoring 
rncthed.  An  akemative  way  be  approvabte  if 
the  control'  technology  nnnovcs  SO»  through  • 
chemical  reaction  in  the  combustion  process. 

B.  Tranter  Units 

If  there  are  no  transfer  unHs  involved  in 
this  extension  plan,  put  "Not  Applicable"  in 
the  identification  space  provided  far  Transfer 
Unit  Number  1.  Otherwise,  for  each  unit: 

A.  Enter  tke  wut's  Acid  Rain  Pregnm* 
Identification  Number  found  at  appendix  A  of 
40  CFR  part  72. 

B.  Enter  the  short  name  from  Part  I.  Section 
B  of  the  unit  application. 

C.  Enter  the  19aa-S9  ATerage  Emiaaiens  of 
Sulfur  Dioxide.  In  TPY.  This  should  be 
calculated  using  the  information  filed  en  EIA 
form  767  and  Ksted  on  Appendiees  A  andB 
{SF»  7231A)  and  may  not  exceed  the  annual 
TPY  that  would  have  resulted  from 
application  of  the  most  stringent  federally- 
enforceable  allowable  emissions  rate  for 
those  years. 

D.  Transfer  Unit  Projections:  Ei>tef  tbe 
appropriate  figures  for  each  unit  for  heat 
input  (in  mmBtu).  Sulfur  Dioxide  Emissions 
Rate  (in  H»/mmBtw>  and  the  Sulfur  Dioxidte 
Emiasione  (in  TPY>  for  each  year  of  Phase  fc 
place  the  information  in  the  spaces 
corresponding  to  the  numfceta  in  U  A. 
Compute  these  figures  as  follows:  |to  be 
added,  in  part  from  {  72.43(e)) 

E.  For  each  transfer  unit,  enter  the 
profmsed  Phase  I  Extension  Reserve 
Allowances  requested  in  TPY  for  1995  and 
1996  calculated  as  follows:  (Note:  insert  text 
from  40  CFR  72.42(f)(3)  (i)  and  (ii))  Compute 
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I.  You  must  provide  information  for  the 
Qualifying  Phase  I  Technology  (the  90^6 
control  equipment)  for  this  control  unit. 
Complete  tbie  following: 

1.  Describe  the  control  equipment, 
including:  a.  the  type  of  technology; 

b.  the  sulfur  dioxide  removal  efficiency  of 
tlie  design; 

c.  characteristics  of  the  fuel  and  range  of 
fuels  for  which  the  technology  is  designed. 

For  a  and  c  include  additional  sheets  if 
necessary.  If  you  use  additional  sheets,  enter 
"see  accompanying  documents'*  in  the  space 
on  the  form. 

2.  The  schedtiles  of  compliance  including 
dates  for  the  following  increments  of 
progress: 

a.  Design  Engineering  (start  and  complete 
date). 

b.  Construction  (start  and  complete  dates}. 
c  Operation  (starf-up  testing  and 

commence  dates). 

d.  Provide  a  control  equipment 
maintenance  schedule. 

c.  Performance  Test-  Post  Combustioa 
Control  Technology  Start-Up  Performance 
Test — this  must  be  scheduled  no  later  than 98 
days  after  start  op  of  p€)6t-comb«stion  QPFT 
and  must  be  consistent  with  the  requirements 
af  40  CFR  75.12(c). 

{.  Monitoring.  Mark  the  appropriate  be«  to 
tnificale  the  momtoriHg  method. 

a.  Mark  hers  if  the  unit  will  monitor  with 
CEMS  at  botk  the  outlet  and  the  inlet  of  the 
control  device  in  accordance  with  the 
lequiieinents  of  40 CFR  75.12; 

b.  Mark  here  if  the  unit  will  request 
approval  for  an  alternative  monitoring 
n^hed.  An  aitemative  maty  be  appruv»bte  ii 
the  control  technology  removes  SOi  through  a 
chemical  reaction  in  the  combustiofl  process. 

B.  Tranter  Uaita 

If  there  are  no  transfer  unHs  involved  in 
this  extension  plan,  put  "Not  Applicable"  in 
the  identification  space  provided  for  Transfer 
Unit  Number  1.  Otherwise,  for  each  unit: 

A.  Enter  tka  uoit't  Acid  IUi»  Pragram 
Identification  Number  found  at  appendix  A  of 
40  CFR  part  72. 

B.  Enter  the  short  name  from  Part  I,  Section 
B  of  the  unit  application. 

C.  Enter  the  198S-89  Average  Emiaaiens  of 
Sulfur  Dioxide,  in  TPY.  This  should  be 
calculated  using  the  information  filed  on  EIA 
form  767  and  Ksled  on  Appendices  A  and  B 
(SF#  7231A)  and  may  not  exceed  the  annual 
TPY  that  would  have  resulted  from 
application  of  the  most  stringent  federa%- 
enforceable  allowable  emissions  rate  for 
those  years. 

D.  Transfer  Unit  Projections:  Enlei  the 
appropriate  figures  for  each  unit  for  heal 
input  (in  mmBtu).  Sulfur  Dioxide  Emissions 
Rate (4n  Ibs/mmBtw)  ami  the  Snlfur  Dioxide 
Emission*  (in  TPY>  for  each  year  of  Phase  t 
place  the  information  in  the  spaces 
corresponding  to  the  numfcers  in  U  A. 
Compute  these  figures  as  follows:  (to  be 
added,  in  part  from  {  72.43(e)) 

E.  For  each  transfer  unit,  enter  the 
proposed  Phase  I  Extension  Reserve 
Allowances  requested  in  TPY  for  1995  and 
1996  calculated  as  follows:  (Note:  insert  text 
from  40  CFR  72.42(f)(3)  (i)  and  (ii))  Compute 


the  totals  for  each  year  and  enter  on  bottom 
line. 

F.  Enter  the  proposed  total  allowance 
allocation  (in  TPY)  for  units  for  each  year  of 
Phase  I.  This  is  calculated  by  adding  the 
proposed  reserve  allowance  for  each  unit  to 
the  basic  allocation  for  that  unit  in  Appendix 
A. 

III.  Emissions  Transfer  Reconciliations 

In  A  and  B,  enter  the  proposed  emissions  to 
be  transferred  from  the  transfer  units 
identified  in  this  application  including  any 
attachments.  This  table  will  accommodate 
the  transfer  information  for  up  to  four  control 
units  and  up  to  five  transfer  units.  You  should 
tabulate  your  results  as  follows: 

•  The  total  of  the  emissions  being 
transferred  by  each  transfer  unit  by  adding 
horizontally  along  the  line.  This  total  should 
equal  the  number  of  reserve  allowances 
requested  for  that  unit 

•  The  total  of  the  emissions  being 
transferred  by  all  transfer  units  to  any  one 
control  unit  by  adding  vertically  down  the 
column.  This  total  should  be  less  than  or 
equal  to  the  total  transfer  capacity  of  that 
control  unit  for  that  year  (from  I  H  of  this 
form). 


IV.  Reserve  Allowance  Request 

Enter  the  total  Phase  I  reserve  allowances 
requested  for  all  control  units  and  all  transfer 
units  governed  by  this  plan  for  all  years  1995- 
99  by  adding  together  all  the  entries  made  in 
parts  I  F  and  II  E  of  this  form. 

V.  Required  Submissions 

You  must  attach  include  the  following 
documentation  with  this  submission  or  the 
plan  will  be  considered  incomplete: 

•  A  copy  of  an  executed  contract  for  the 
design  engineering  and  construction  of  the 
control  equipment. 

•  A  vendor  guarantee  slating  that  the 
technology  will  achieve  at  least  90%  removal 
of  sulfur  dioxide  emissions  for  the  type  or 
range  of  fuels  that  will  be  used  at  the  control 
unit  and  specifying  the  design  sulfur  diokide 
removal  efficiency.  In  no  event  will  such 
vendor  guarantee  constitute  a  defense  to  a 
units  failure  to  achieve  90%  control  of  sulfur 
dioxide  emissions. 

VL  Standard  Provisions  and  Prohibitions 

No  entry  is  necessary,  but  you  should  read 
these  provisions  carefully. 

VIL  Certifications 

The  Designated  Representative  for  the 
control  unit  it  responsible  for  distributing  the 
proposed  plan  to  the  Designated 


Representatives  for  all  participating  units, 
and  for  obtaining  the  signature  for  each 
Designated  Representative. 

The  Designated  Representative  for  the 
control  unit  must  photocopy  the  entire  form 
prior  to  signing  it.  making  enough  copies  to 
distribute  one  each  to  the  Designated 
Representative  for  each  participating  unit. 
The  control  unit  Designated  Representative 
then  must  sign  all  copies  before  distributing 
them  to  the  Designated  Representatives. 

The  Designated  Representatives  for  the 
transfer  units  are  responsible  for  reviewing 
the  application  for  accuracy  and  for  signing 
and  returning  a  signed  copy  of  the  form  to  the? 
Designated  Representative  for  the  control 
unit. 

The  proposed  Designated  Representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  General  Instructions  for 
more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  7242A — Phase  I 
Extension  Plan 

The  instructions  are  the  same  as  for  Form 
7242.  above.  Note,  however,  that  the 
Standard  Provisions  and  Prohibitions  in  part 
VI  of  the  form  are  not  the  same. 

BtU.ING  CODE  SSCO-SO-M 


63218 


Federal  Register  /  Vol.  56,  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


FORM  7243  AND  7243A 


Reduced  Utilization  Plan 


FORM  7243 
Reduced  Utilization  Plan 


Paperwork  Burdwi  Esttmate: 

Public  reporting  burd«n  for  thia  co(l«ction  o(  infonrurtion  it  Mtimated  to  cverag* hours  p«r  retporfM, 

Including  th«  tim«  for  completing  th«  form  and  copying,  asMmbllng  and  Mnding  tha  form.  Sand  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch.  PM-223,  U  S.  Environmerrtal  Protection  Agency,  401  M  Street  S.W.,  Washington,  D.C.  20460;  and  to 
PapenivorV  Reduction  Project  (OMB  #  20xx-)ooo(),  Office  of  Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington,  DC.  20503. 


FORM  7243A 


Reduced  Utilization  Plan  Verification 


Paperwork  Burden  Estknata: 

Public  reporting  burden  for  this  collection  of  information  ia  estimated  to  average hours  per  response, 

including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.  Send  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief.  Information  Policy 
Branch.  PM-223.  U.  S.  Environmental  Protection  Agency.  401  M  Street  S.W..  Washington,  D.C.  20460;  and  to 
Papenwork  Reduction  Project  (OMB  #  20xx-xxxx),  Office  of  Infomiation  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington.  DC.  20503. 
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I.   UNIT  REDUCtNG  UnUZATION 


FORM 


ARP 


owy. 


Form  Approv*d 
OUBMo.    XXXX-XXXX 
Approval  mgpirmt  X-XX-XX 


U.B.  BfVmONMEMTAL  MOTCCnCM  AOPICT 

Reduced  Utilization  Compnance  Plan 

(Mtjitiple  Unit/Multiple  Source) 


fotow  ktstruethns  for  form  72*3. 


A.  Unit  ARP  10  Number 


B.  Short  Name 


C.  Propoaed  R«duuw„,-i«  in  UtiNzalion.   (NmT  input  In  mmBHt;  Gmtfmtiott  m  Kwki 
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E.  This  unit  i»ll  account  for  its  reduced  utiiizatien  in  the  foUowtng  waye; 
I    I  Pttasa  t  effected  compeneetir^  unittt}  /cenviMa  AL4.,  b«iowl 
I     I  Opt-in  oornpenaeting  unil<t|  Icon^f  /LB.,  bthw) 
I     I  Sulfur-free  oonipanteting  instaMtiona  tconiphtt  B.C,  bmtowi 
I    I  Energy  «eneer«aiion  komphu  0.  bahwi 
I    I  Improvad  itnit  efftdencv  tcomplmt*  N,  bthml 


II.   COMPENSATING  UNITS  AND  INSTALLATIONS 


A.  Phase  I  Affected  Conw»n»ating  Unit» 


1 .  Unit  ARP  ID  NutntMr 


2.  Short  Mame 
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1886 


1SS6 


1887 


1888 


B.  Opt-ki  Connwneating  Unttt 
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II.   COMPENSATING  UNITS  AND  INSTALLATIONS  (cont.) 


Form  Approvd 
OMBNo.    XXXX-XXXX 
Approval  »xpir»»  X-XX-XX 


C.  Sulfuf-Fraa  Compantating  Installationt 


1.  AIRS  Numbw 


mni 


mrn 
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2.  Short  Hmrm 


3.  Comp«n««<infl  Q«nw6on 


fXwhl 


1996 


1996 


1997 


tW8 


1999 


D.  Raqulrtd  Submi$tion» 


Th«  roHowin«  documant*  mu«t  accompany  thia  plan;  If  thay  do  not  thia  plan  wM  ba  InconiplaM: 

1 .  For  aN  plana  daaignatino  a  companaatini;  unit  of  any  kind: 

a.  OociKTianlstion  ihat  damonatrataa  that  tha  piannad  cotnpanaating  o*'>*'*fo"  *'^  ^  provtdad  by  tha  unjta  and /or  ir>atallatiorta  Idantiflad 
in  II.A.,  B.,  and  C.  abova. 

b.  Copiaa  of  complatad  Acid  Rain  Parmit  AppUcationa  (Fonma  XXXX  4  XXXX)  and  Cartiricatas  of  Rapracsntation  (Forma  XXXX  &  XXXX) 
for  all  affactad  corr^anaating  unita  that  ara  not  loeatad  at  tha  aama  aourca  aa  tha  unit  idantifiad  in  Part  I  of  ttva  form. 

2.  For  all  plana  dasignating  an  opt  in  unit  aa  a  compsnaating  unit,  »n  opt-in  plan  purtuant  to  Part  74  fof  aach  unit  idantifiad  in  Pan  H.B.  of 
thia  form. 


III.  ENERGY  CONSERVATION 
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Form  Approved 
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IV.  IMPROVED  UNIT  EFRCiENCY 


fflMTM  ABP 10  liwnt»L 
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A.  Daacription  of  Iwpfovad  Unit  Effictencv  Maaaufa(a) 
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B.  Imptamantation  Sohaduia  Onckxt*  additional  ahaatt  H  nacaaaaryl 


form  ApproYad 

0MB No.   XXXXXXXX 

Approval  anpiraa  X-XX-XX 
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V.  ACCOUNTING  OF  REDUCED  UTIUZATION 


Year 
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1996 


1997 


1998 


1999 


A.  Propoaad  Raducad  UtiUzatlon 


B.  Proiactad  )Cwh  Savtnga 


«C 
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C.  Total 


VI.  ACTIVATION  AND  TERMINATION  OF  PLAN 


A.  Activation 

Chooaa  ona: 
I     1 1 .  If  approvad,  thit  pian  wil)  go  into  affact  on  Imrrx/dd/y}/): 

I    I  2.  Tha  Oaaignatad  Rapraaantatlva  wriil  notify  t.Sa  Adminiatrator  of  activation  of  tha  approvad  plan. 
■.  Tarminatien 
Thia  plan  will  ramain  in  affact  until  Imm/dd/yyl:  • 
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VII.  STANDARD  PROVISIOWS  AND  PRQHISmOWS 


^rm  Appro  vd 
0MB  No.    XXXX-XXXX 
proval  txoirtt  X-XX-XX 


Appn 


A.  EmtasiorM  LimJtatiarw 

1 .  Each  untt  oovwrnad  &f  tS*  plan  thill  hoW  aUowanc**  in  it*  A9owanca  Tracking  S^tam  (ATS)  complianca  aubaccount  by  ttw  aMowanea 
tranafar  daadlina  that  ara  not  :«st  than  Iha  unit'i  Sulfur  Dioxioa  amiaatona  far  tha  calandar  yaar. 

2.  Each  Appandix  A  u.-4t  govarnad  by  thia  plan  ahaK  comply  with  tha  appticabia  Nnrogan  Oxidaa  amiaaior^a  limitation  of  40  CFR  P»n  7A. 

B.  Monitoring  Raquiramanta 

Each  ur»t  iovam«J  by  tm*  plan  shall  corrtply  with  tha  anaationa  rnonltonng  plan  and  amiaaiona  ntonitor  cartificatior»  raijuwamanta  of  40 
CFR  SactJO'i  72.3 1  icl  and  40  CFR  Part  75. 

C.  Racordhaaplng  Raquiramanta 
Each  uni!  govarnad  by  tha  plan  thafl  conviy  with  tha  ataodard  racordkaaping  raqutramanU  of  40  CFR  Parla  72-78,  and 
tha  aourca  ail  documant*.  vanficationa  and  damonatrationa  apacifiad  in  tK*  plan  and  in  40  CFR  Saction  72.43. 


3. 


RaporHng.'Con'pBanoa  Cartlflcation  Raqulramanis 

Each  unt  governed  by  tha  plan  snail  s;;bni(t  compliarKa  cartificationa  In  accordarKa  with  40  CFR  Sactiora  72.400-409. 
Tha  Deaignatad  Rapraaantattva  far  aach  unit  in  a  plan  rafytng  on  artargy  conaervation  or  Wnprovad  unit  atficiancy  maaauraa  ahaA  aubmit 
•iMHial  varification  of  improvad  r>«at  rata,  roductiona  in  haat  input,  ar>d  arwrgy  aaMn^*.  aa  apaoifiad  in  40  CFR  Saction  72.43{b)(6)(Mf  and 
ahtfl  aubn«t  aiJ  raporta  raqui'cd  l>y  40  CFR  Saction  72.43lbM6l(ii). 

Tha  Dvstgnatsd  r^e.-retanlat  ve  of  aach  unit  raiying  on  irKraaaad  garMraHcn  at  a  rjlfu'  frao  gattaration  instaNatton  or  a  daaignatad 
eompcHMting  s.>virca  ahaK  rntka  tha  damonatration  ra<)uirad  by  40  CFR  Saction  72.43(bl(6)(i«i). 
4.   Tha  0a«igna.4d  Re;>iesanrativ«  of  ttia  unit  identifiod  in  Part  !  of  thia  form  shall  account  for  all  undanjtilization  at  tha  unit  not  conterrvlotad 
by  th.3  taducad  utiiizeticn  pian  aa  raquirad  by  40  CF^  Sactiona  72.43,  72.402  and  72.409. 

E.  ProMbltiona  and  UabWty 

1 .  It  ahall  b*  n  vtoiation  of  the  Act  for  tha  owrwrs,  oparstora,  and  Daaignatad  Raprssamatiw  of  any  affactad  unit  govarnad  by  a  raducad 
utilization  plan  to  cpara^a  any  such  urvr  axcapt  in  accordanca  with  tha  tarr^it  cf  tha  plan  aa  appravad  by  tha  Admiitiatrator  pursuant  to 
thia  saction  or  to  fail  to  cany  out  any  maaaura  provided  for  in  tha  plan. 

2.  It  than  ba  a  violation  of  the  Act  for  any  aifsctsd  lourca  or  unit  to  annit  Sulfur  Dioxide  or  Nitrogen  Oxides  in  excaaa  of  :>ia  amiaaiona : 
iimitationa  provided  for  in  the  approved  raducad  utilization  plan  jnlaxs,  in  tha  ceaa  of  Sulfur  Oioxida,  tha  unit  haa  atiowanoaa  in  'a»A 
ATS  coTT^ianoa  eub*£count  by  ttta  aCowanca  tranater  deadline  not  lees  than  ttta  unrt't  total  annual  annisaiona  fet  tha  yaar. 

3.  It  ahail  be  o  violation  of  tha  Act  for  tha  owners,  operators,  and  Designated  Rapresentatrva  of  any  Phaaa  I  un>t  That  ratfciooe 
utilizabon  in  fr\y  calendar  year  in  otdei  to  comply  w«th  the  unit's  Pttase  i  amiaaKina  reduction  otokgaSiona  under  tha  Acid  Rain 
program  to  fail  to  sjbmit  a  leducad  utilization  plan  in  acoordar>ce  wrth  40  CfR  Section  72.43 

4.  The  ownara,  oparatora,  and  Detigr>atad  Repieaentativea  of  any  sifectad  urut  named  in  a  reduced  utiNzation  plan  approvad  by  tha 
Admiraatrator  shall  ba  Babia  for  any  violation  of  40  CFR  Part  72  or  of  the  reduced  utilization  plan.  . ..: .  A.-..  -  ^. 


Vtll.  CERTIFICATIONS 


/  cfUfy  ttmt  Itmtha  dmignana r^pnmntmti^  for  1tt»  unitidantHitd  below  ttmt  la  tha  urt/t  rartueing  utOtathn  In  this  radaceti  iMaathr  pi»r>. 
I  certify  cnder  peraltr  of  law  thai  I  have  personally  examined  and  am  familiar  with  the  informetiort  submtttd  in  this  and  accompanying 
documents,    based  on  my  iTQUtry  of  tttoae  :ndtviauals  with  primary  raaponubtlity  for  ottairting  ttte  Mormattort,  I  eertifY  thM  ttta  in/otmatiun  It 
on  knowledge  and  bakaf  true,  ecunrate,  and  con^iJate.   I  am  aware  that  there  ara  s^ruTicant  panattiat  for  stMumltkig  bba  or  mcomplata 
information,  including  possittiliry  of  fine  or  impriaottmant. 


A.  Name  of  Designated  Representative  Iplease  print) 


C.  Signature 


B.  Unit  ARP  ID  Number 


D.  DR  10  Nun^iar 


E.  Data  Signed 


I  certify  that  I  am  the  dmaigrtatad  repfsa/ttaOva  fof1tt0  uit/t  IdaitlfKad  bahw  t/tat  i»  part  of  tha  raducad  laXmion  plan.   I  certify  under  penalty 
of  law  that  I  hsve  peraon^fy  examined  end  am  familiar  with  the  infermmlion  submitted  in  thia  arid  accompanying  documents.   Baaad  on  my 
inquiry  of  those  indrndnala  with  primary  raaponaSufity  for  obtaining  the  information,  I  eerofy  tf>at  the  information  is  on  knowiadga  and  baHaf 
true,  eccurata,  and  compiata.    I  wn  awara  that  than  ara  significant  panattiaa  for  submitting  fUta  or  irtcomplete  •nfarmation,  irtcluding 
possibility  of  fine  or  impriaonmant. 


A.  Name  of  Designated  Repreaantativa  Iplease  print) 


C.  Signature 


B.  Unit  ARP  10  Number 


0.  OR  10  Number 


E.  Data  Signed 


FOR  EPA  USE  ONLY 


1.  Date  Received: 

2.  Date  of  Initial  Review: 

a.n  Complete       D  Incomplete 
b.D  Approved      □  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 


Explain: 


By:. 
By:. 


7243/pfi.4 


DRAFT       7243A 
Date  10/21/91 


Pleese  tvpt  or  print  in  tht  unshaded  areas  only. 


89ure«ARP"g 


lUDteL 


Form  Approved 

0MB  No.   XXXX-XXXX 

Approvwl  expires  X-XX-XX 


FORM 


ARP 


U.*.  ENVIRONMENTAL  PROTECTION  AOBKCV 

Reduced  Utilization  Plan  Verification 

(End  of  Year  Reporr) 


FoUow  IrtstructuMS  for  Form  7243A. 


I.  UNIT  IDENTIFICATION 


A.  Unit  ARP  10  Hunibet 


B.  Short  Narrvs 


,  C.  RopoftiftQ  y«M 


0.  TNa  unit  i«  reporting  th«  r*tuttt  of  reduced  utiizstior)  through: 
I     I  1 .  Conservation  Meesuree/bnproved  Unit  EffK:ier>cv  (complete  H.A.,  belowf 
I    I  2.  Compenseting  Gerteretion  (compensatirtg  unite  or  sutfur-free  inataliationel  IconipMe  U.S.,  belowl 


II.  VERIFICATIONS 


A.  Conservation  Measures/Improved  Un'rt  Efficiency 


The  following  are  the  improved  heet  rate  /iin  Btu/Xwh.  if  appiicebie).  roductione  in  heet  input  (in  mmBtuI,  and  erxrgv  eavinoa  tin  Kwhl  at 
this  unit  for  the: 


Btu/Kwh 


nrwnBtu 


Kwh 


1.  First  Three  Querters  (1/1  ■  9/30) 


2.  Fourth  Quarter  (10/1  -  12731)  (estimated) 


B.  Compensating  Generation 


1.  Deeignated  Conyeneating  UrMta: 


a.  Unit  ARP  10  Nun^ber 


b.  Short  Name 


e.  Previous  Ya«r  Information- 


(Year) 


d.  Gross  Rsporting  Period  Information 


a.  Net  Reporting  Period  Information 


Heat  Input  ImmBtu)         Generation  tXwh) 


Heat  Input  ImmBtu)        Generation  IKwfil 


Heat  Input  ImmBtu)        Generation  IKwft) 


2.  Sulfur-Free  Installatione: 


I.  AIRS  Number 


b.  Short  Name 


IMIII 


c.  Previous  Year  Information- 


fYear) 


d.  Gross  Reporting  Period  Information 


e.  Net  Reporting  Period  Information 


Ger>eration  tKwh) 


Gaiteration  IKwttI 


Gerteration  IKwft) 
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n—3»  lyp*  Of  print  in  tht  un^mtM  «WM  oiitf. 


in.  REQUWED  SUBMISSIONS 


Form  Approvad 

0MB  No.    XXXXXXXX 

Appro  vt/  txpiroo  X-XX-XX 


Th«  (oHowing  docunwnta  mu*t  mxofr^>oriy  thw  <wiflc«tlo«  >«port;  if  not.  thi»  riport  w«l  b«  w»comp»«W. 

A.  Th«  npon  o*  mn  ind«p«ndan«  •uditor  that  v»nfi<»«  tlw  figm**  Natad  in  Part  HA.  of  tt«M  form;  of.  . 

B.  VarificatJOK  of  th»  figurM  Uttad  in  Part  H.A.  o«  Ihia  form,  oartiltad  by  tha  utiHtv  raguiatory  authority  of  tha  Stata  in 
which  ttka  unit  ia  looatad. 


IV.  CERTlFICATKWi 


I  corm  unO^  pmt^ty  of  l»w  9m  I  h»^  ponoMUf  nmmm^  mtd  tm  fwtmm  wht  tht  Monmtion  »»Jbmltu4  In  th^ 

doci^nontM,  Ontg  an  my  mtrmy  of  thoam  mdMdmh  wMt  piwrnrf  rwapomim^  for  obtainmg  9»m  kif>¥fmtkM^  I  cor»y  itmt  Itta  InfonmHon  is 
on  knowlodgo  ^4  MM  irm,  acotirmo,  and  eortpMrn.  I  arn  mtma  tftat  tfma  an  aignifleafit  panaltiaa  for  aabrnitting  falaa  or  kmornphta 
iofommtkm^itelitding  pomMtty  of  fina  or  Inprtaanmant 


A.  Nama  of  Oaatgnatad  Raproaamativa 


B.  Signatura 


C.  Data  Signad 


FOR  EPA  USE  ONLY 


1.  Date  Received: 

2.  Date  of  tnitisi  Review: 

a.  D  Complete       D  Incomplctt 
b.D  Approved      O  Disapproved 


By: 


Explain: 


3.  Date  of  Rnat  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By:. 
By:. 


MIXING  COM 


UMI 
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form  Afipravad 

0MB No.   XXXXXXXX 

Approvtl  »Mpir9»  X-XX-XX 


ipott  wHI  b«mcoinp<«M. 

n.A.  of  ttii*  form;  ot.  , 

jtNity  r«gulatorv  authofity  of  th«  StMo  i 


W  th»  kOonmtion  »uba>itu4  In  M$  aitd  aeedtvfying 

for  obfinmg  d>a  Jnfammiion,  I  etr»y  tfmf  tha  MommHon  iM 

•»  aiffniflcmtt  pM-Mt  for  »4/bmittktg  ftiM  or  iKompht* 


Phase  I  Acid  Rain  Pennit  Program — 
Instructions  for  Form  #7243 

Forms  7243  and  7243A— Reduced  Utilization 
Plan  Forms 

Introduction 

Clean  Air  Ad  section  408(c)  and  the 
regulations  implementing  that  Section  at  40 
CFR  72.43  require  that  a  Phase  I  affected  unit 
that  projects  reduced  utilization  at  any  time 
during  Phase  I  must  file  a  reduced  utilization 
plan.  Reduced  utilization  is  defined  as 
utilization  of  the  nnit  that  results  in  heat 
input  of  less  than  the  unit's  heat  input 
baseline.  In  addition,  a  unit  may  file  a 
reduced  utilization  plan  that  the  unit  can 
decide  to  activate  during  Phiise  I  in  the  event 
that  reduced  utilization  becomes  a  necessary 
or  de8ir;;bie  compliance  option.  Those  units 
with  activated  plans  are  required  to  submit 
end  of  year  verifications. 

A  Designated  Representative  must  submit 
a  separate  plan  for  each  unit  under  his  or  her 
control  that  projects  reduced  utilization.  In 
the  plan,  the  Designated  Reoresentative  may 
designate  the  following  kinds  of  electrical 
generating  facilities  to  compensate  for  the 
reduced  utilization: 

•  Phase  I  affected  units  (from  appendix  B). 

•  Opt-in  or  new  units. 

•  Sulfur-free  generating  installations  {e.g.. 
nuclear  or  hydroelectric  plants). 

In  addition,  the  Designated  Represejitative 
irtay  account  for  planned  reduced  utilization 
by  forecasting  energy  savings  that  will  result 
from  energy  conservation  measures  or 
improved  unit  efficiency  measures. 

Form  #7243  is  designed  to  allow  the 
Designated  Representative  to  supply 
information  about  any  of  the  options  chosen 
to  explain  the  reduced  utilization.  In  addition, 
the  form  provides  a  space  for  tabulating  all  of 
the  utilization  projections  for  the  options,  so 
that  the  applicant  can  determine  whether  the 
plan  as  formulated  meets  the  requirement  to 
account  for  the  projected  reduction  in 
utilization.  The  Designated  Representative 
may  file  a  reduced  utilization  plan  at  any 
time  during  Phase  I. 

The  compensating  units  included  in  the 
plan  may  have  different  Designated 
Representatives  than  the  original  unit.  The 
plan  should  be  completed  by  the  Designated 
Representative  for  the  unit  reducing 
utilization,  who  will  be  responsible  for 
distributing  the  plan  proposal  and  for 
obtaining  the  counter-signatures  of  each  of 
the  other  Designated  Representatives. 

At  the  end  of  each  year  that  the  plan  is  in 
effect  the  Designated  Representative  must 
submit  SF»  7243A,  to  verify  that  the  reduced 
utilization  accounting  in  the  plan  was 
achieved  during  the  year.  The  results  from 
this  report  must  be  included  in  the  Annual 
Compliance  Certification  Report  (SF»  72402). 
The  deadline  for  filing  SF»  7243A  is  January 
30.  the  due  date  for  the  Annual  Compliance 
Certification  Report.  If  that  accounting  was 
not  achi«>ved.  the  Designated  Representative 
must  comply  with  the  requirements  of  40  CFR 
72.409  by  filing  SFa  72409  and  SF»  72409A, 
as  applicable. 


Instructions  for  Form  7243 — Reduced 
Utilization  Plan 

I.  Unit  Identification. 

A.  Enter  the  unit's  Acid  Rain  Program 
Identification  Number,  found  in  appendix  A 
of  40  CFR  part  72. 

B.  Enter  the  short  name  for  the  unit  given  in 
the  unit  permit  application  at  part  I,  section  B 
(SPa  7231A). 

C.  Indicate  the  proposed  reduced 
utilization  (in  both  heat  input  and  energy 
savingi-j  for  the  unit  during  each  year  of 

.  Phase  I.  For  any  years  that  no  reduced 
utilization  is  projected,  enter  "Koi 
Applicable"  ("N/A "). 

D.  Provide  the  proposed  annual  average 
emissions  rates  (in  Ibs/mmBtu)  for  the  unit 
for  each  year  of  Phase  L 

E.  Indicate  how  the  unit  will  account  for  its 
reduced  utilization.  Mark  all  that  are 
applicable,  and  complete  the  appropriate 
sections  of  the  form. 

II.  Compensating  Units  and  Installations 

A.  Affected  Compensating  Units:  Identify 
all  affected  units  that  will  provide 
compensating  generation  for  the  original  unit. 

1  and  2.  Provide  the  Acid  Rain  Program 
Identification  Number  and  short  name  (see 
instructions  at  I A  and  B.  above). 

3.  Enter  the  compensating  generation  for 
the  units  listed  for  each  year  of  Phase  I  that 
reduced  utilization  is  projected. 

B.  Opt-in  Units:  1  and  2.  Provide  the  Add 
Rain  Program  Identification  Number  and 
short  name. 

3.  Enter  the  compensating  generation  for 
the  units  listed  for  each  year  of  Phase  I  that 
reduced  utilization  is  projected. 

C.  Sulfur-Free  Compensating  Installations: 
Identify  any  electrical  generating 
installations  that  do  not  emit  sulfur  dioxide 
that  will  be  used  to  provide  compensating 
generation  for  the  original  unit. 

1.  Enter  the  AIRS  number  for  the  facility, 
available  from  (to  be  added]. 

2.  Enter  the  name  of  the  facility. 

D.  If  compensating  generation  is  provided 
from  a  unit  or  installation  in  another  system, 
indicate  by  checking  the  boxes  that  you  have 
attached  the  required  documentation, 
including  utility  system  directories  or  power 
purchase/other  contracted  agreement 
governing  compensating  generation. 

III.  Energy  Conservation 

A.  Describe  the  Energy  Conservation 
measures  that  will  be  used  at  the  original  unit 
to  account  for  the  reduced  utilization  at  the 
original  unit. 

B.  Provide  the  implementation  schedule  for 
and  effective  life  of  each  measure,  as  follows: 
[to  be  added) 

C.  For  each  measure  identified,  indicate  the 
energy  savings,  heat  rate  improvement  and 
heat  in  reductions  forecast  fbr  each  year  of 
the  plan.  Enter  "Not  Applicable"  ("N/A")  for 
those  years  in  which  either  there  is  no 
reduced  utilization  projected  or  the 
conservation  measure  will  not  be  in  effect. 

IV.  Improved  Unit  Efficiency  Measures 

A.  Describe  the  improved  unit  efficiency 
measures  that  will  be  used  at  the  original  unit 
to  account  for  reduced  utilization  at  the 
original  unit. 


B.  Provide  the  implementation  schedule  for 
each  measure,  as  follows:  |to  be  added) 

C.  For  each  measure  identified,  indicate  the 
energy  savings,  heat  rate  improvement  and 
heat  input  reductions  forecast  for  each  year 
of  the  plan.  Put  "Not  Applicable"  ( "N/A")  for 
those  years  in  which  either  there  is  no 
reduced  utilization  projected  or  the  efficiency 
measure  will  not  be  In  effect 

V.  Accounting  of  Reduced  Utilization 

A.  Enter  the  proposed  energy  savings 
reductions  (in  kwh)  from  Part  i  C  of  this  form 
for  each  year  that  is  applicable. 

B.  For  each  year  of  proposed  reduced 
utilization,  enter  the  projected  kwh 
accounted  for  by  the  options  listed  in  the 
form.  Enter  the  information  in  the  spaces 
corresponding  to  parts  of  the  form  [e.g.,  in  11 
A,  list  the  projected  kwh  to  be  compensated 
for  by  a  I%ase  I  affected  compensating  unit 
which  is  found  at  Part  n  A  at  3). 

C  Add  across  the  line  and  enter  totals  for 
each  year. 

VI.  Activation  and  Termination  of  Pli»n 

A.  Indicate  either 

•  That  the  plan,  if  approved,  will  go  into 
effect  on  a  date  certain  (enter  the  date);  or 

•  That  the  Designated  Representative  will 
notify  the  Administrator  of  activation  of  the 
approved  plan. 

B.  Enter  the  date  on  which  the  plan  will 
terminate. 

VU.  Stantiard  Provisiona  and  ProhibiHona 

No  entry  is  required,  but  you  should  read 
these  provisions  carefully. 

VIII.  Certifications 

The  Designated  Representative  for  the 
original  unit  is  responsible  for  distributing  the 
proposed  plan  to  the  Designated 
Representatives  for  all  pariicipating  units, 
and  for  obtaining  the  signature  for  each 
Designated  Representative. 

The  Designated  Representative  for  the 
original  unit  must  photocopy  the  entire  form 
prior  to  signing  it,  making  enough  copies  to 
distribute  one  each  to  the  Designated 
Representative  for  each  participating  unit,  lie 
or  she  then  must  sign  each  copy  before 
distributing  them  to  the  Designated 
Representatives. 

The  Designated  Representatives  for  the 
compensating  units  are  responsible  for 
reviewing  the  application  for  accuracy,  for 
signing  and  returning  the  form  to  the 
Designated  Representative  for  the  original 
unit,  and  for  including  a  copy  of  the  form  with 
the  permit  application  for  the  compensating 
unit. 

All  Designated  Representatives  who  sign 
this  form  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III. 
Section  A  of  the  Forms  Instructions  Package 
for  more  Information  about  the  legal  effect  of 
certification. 
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Instructions  for  Form  7243A— Reduced 
Utilization  Plan  Verification  (End  of  Year 
Report) 

I.  Unit  Identincalion 

A.  Enter  the  unit's  Acid  Rain  Program 
Identification  Number,  found  in  appenBix  A 
of  40  CFR  part  72. 

B.  Enter  the  short  name  for  the  unit  given  in 
the  unit  permit  apphcation  at  part  I.  section  B 
(SFa  7231  A). 

C.  Enter  the  year  for  which  this  report  is 
submitted  [i.e..  the  reporting  year). 

D.  Indicate  the  parts  of  the  reduced 
utihzation  plan  that  will  be  verified  by  this 
submission.  You  may  check  either  or  both  of 
the  boxes. 

II.  Verifications 

A.  Conservation/Improved  Unit  Efficiency; 
1.  Provide  the  improvement  in  heat  rate  (in 
Blu/kwh).  reductions  in  heat  input  (in 
mmBtu).  and  energy  savings  (in  kwh) 
achieved  at  the  unit  between  January  1  and 
September  30  of  the  reporting  year.  Heat  rate 
improvement  figures  are  only  needed  when 
reporting  on  improved  unit  efficiency. 

2.  Provide  an  estimate  of  the  improved  heat 
rale,  reductions  in  heat  input  and  energy 
savings  for  the  4th  quarter  of  the  reporting 
year  (October  1 — December  31).  This 
estimate  should  be  based  on  the  verified 
savings  provided  in  II  A  1  above.  Heal  rate 
improvement  figures  are  only  needed  when 
reporting  on  improved  unit  efficiency. 

B.  Compensating  Generation:  1.  If  the 
reduced  utilization  plan  listed  Designated 
Compensating  units  (units  that  were 
identified  in  the  plan  on  SF=s7243  at  parts  II  A 
and  II  B).  provide 


a  and  b.  The  identifying  information 
supplied  in  SF«7243. 

c.  Heal  input  (in  mmBtu)  and  generation  (in 
kwh)  information  for  the  year  prior  to  this 
reporting  year.  For  the  1995  report,  this  figure 
should  be  reported  here  as  reported  on  EIA 
form  767  for  1994.  For  the  years  1996-1999. 
this  figure  will  be  the  figure  entered  on  the 
previous  year  report  at  part  II  B  1  (d). 

d.  Gross  Reporting  Period  Information,  as 
reported  on  emissions  monitoring  quarterly 
reports.  ' 

e.  Net  Reporting  Period  Information, 
calculated  as  follows:  net  annual  heat  input 
or  kwh  =  gross  annual  heat  input  — 
[(percent  growth  in  kwh  sales  from  previous 
year)  x  gross  annual  heat  input). 

2.  If  the  Reduced  Utilization  plan 
designated  sulfur-free  installations  for 
compensating  generation,  provide: 

a  and  b.  The  identifying  information 
supplied  in  Form  7243. 

c.  Generation  (in  kwh)  information  for  the 
year  prior  to  this  reporting  year.  For  the  1995 
report,  this  figure  will  be  as  reported  on  EIA 
forms  767.  759  or  867  for  1994.  For  the  years 
1996-1999,  this  figure  will  be  the  figure 
entered  in  on  the  previous  year  report  at  part 
II  B  1(d). 

d.  Gross  Reporting  Period  Information, 
which  will  be  self  reported. 

e.  Net  Reporting  Period  information, 
calculated  as  follows:  net  annual  kwh  = 
gross  kwh  —  |(%  of  growth  in  kwh  sales  from 
previous  year)  X  gross  kwh). 


III.  Required  Submissions 

You  must  attach  one  of  the  following  or  the 
verification  form  will  be  considered 
incomplete: 

•  The  report  of  an  independent  auditor 
that  verifies  the  figures  listed  in  Al  by  using 
the  procedures  set  forth  in  the  EPA 
Conservation  Verification  Protocol,  to  40  CFR 
73.81(a);  or 

•  If  the  unit  is  subject  to  the  jurisdiction  of 
a  state  regulatory  authority,  the  state 
authority  may  verify  demand-side  measures 
if  the  authority  meets  the  least  cost  planning 
(LCP)  and  net  income  neutrality  (NIN)  criteria 
set  forth  at  40  CFR  part  73  and  the  authority 
may  verify  supply-side  measures  regardless 
of  whether  that  authority  meets  the  LCP  and 
NIN  criteria  of  40  CFR  part  73. 

If  the  stale  authority  verification  process 
would  interfere  with  a  unit's  ability  to  meet 
the  compliance  certification  deadlines  [i.e.. 
January  30  for  this  form,  March  30  for  4th 
Quarter  savings  verification),  then  the 
verification  report  shall  be  made  by  an 
independent  auditor  as  described  above. 

IV.  Certification 

The  Designated  Representative  for  the 
original  unit  is  responsible  for  distributing  a 
copy  of  the  completed  form  to  the  Designated 
Representatives  for  all  participating  units. 

The  Designated  Representative  who  signs 
this  form  thereby  certifies  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  General  Instructions  for 
more  information  about  the  legal  effect  of 
certification, 
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III.  Required  Submissions 

You  must  attach  one  of  the  following  or  the 
verification  form  will  be  considered 
incomplete: 

•  The  report  of  an  independent  auditor 
that  verifies  the  figures  listed  in  Al  by  using 
the  procedures  set  forth  in  the  EPA 
Conservation  Verification  Protocol,  to  40  CFR 
73.81(a):  or 

•  If  the  unit  is  subject  to  the  jurisdiction  of 
a  state  regulatory  authority,  the  stale 
authority  may  verify  demand-side  measures 
if  the  authority  meets  the  least  cost  planning 
(LCP)  and  net  income  neutrality  (NIN)  criteria 
set  forth  at  40  CFR  part  73  and  the  authority 
may  verify  supply-side  measures  regardless 
of  whether  that  authority  meets  the  LCP  and 
NIN  criteria  of  40  CFR  part  73. 

If  the  stale  authority  verification  process 
would  interfere  with  a  unit's  ability  lo  meet 
the  compliance  certification  deadlines  [i.e.. 
January  30  for  this  form,  March  30  for  4lh 
Quarter  savings  verification),  then  the 
verification  report  shall  be  made  by  an 
independent  auditor  as  described  above. 

IV.  Certification 

The  Designated  Representative  for  the 
original  unit  is  responsible  for  distributing  a 
copy  of  the  completed  form  to  the  Designated 
Representatives  for  all  participating  units. 

The  Designated  Representative  who  signs 
this  form  thereby  certifies  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  General  Instructions  for 
more  information  about  the  legal  effect  of 
certification. 
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Date 
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Aftf  lONynfiE 


FormAppfov0d 

OMB  No   XXXXXXXX 
Approval  ExpirBs  X-XX-XX 


U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

Annual  Compliance  Certification  Report 


foHow  Instructions  for  Form  72402. 


I.  GENERAL  INFORMATION 


A.  Unit  ARP  ID  Numbar 


rrrrn 


B.  Short  Nam* 


C.  Hapomng  Y««f 


1 


D.  Mark  all  activatad  complMnca  plana: 

I  1 1 .  Subatitution 

I  1 2.  Phaaa  I  Sulfur  Oktxida  Extanaion 

I  I  3.  Raducad  Utiluation 

I  I  4.  Nitrogao  Oxidaa  Emiaaiona  Avaraging 

I  1 5.  NJtrogan  Oxida*  Altamabva  Emiaaiona  Limita 

I  le.  Nitrogan  Oxidaa  CompUarKa  DaadUna  Extanalon 

I  17.  Common  Stack 


II   REPORTING  UNIT  COMPLIANCE  CERTinCATIONS 

A.  Sulfur  Dioxide 


1 .  Emiaaiona  arvl  ANowarKa  Infonnation 


a.  Total  Tona  of  Sulfur  Dioxida  Emtttad  by  tha  Unit: 


b.  Numbar  of  Ailowancaa  in  tha  Unit  Complianca  Yaar  Subaccount 
by  tha  Complianca  Tranafar  Dewdtina: 


2.  EmiaaiorM  Cartirication  Ichoos*  on»t: 

[    I  a.  I  cartify  that  tha  Sulfur  Dioxida  amiaaiona  at  thia  unit  did  not  axcaad  aHowancaa  haid  (or  thia  unit  (or  uaa  during  tha  yaar  o(  thia  raport, 
•a  ahown  by  tha  abova  information. 

I    I  b.  I  cartify  that  tha  Sulfur  Oioxida  amiaaiona  at  thia  unit  did  axcaad  aHowancaa  haid  (or  thia  unit  for  uaa  during  tha  yaar  of  thia  raport. 
aa  ahown  by  tha  abova  information. 

3.  Utilization  information.  Haat  Input  On  irwnBtuI:  Ganaration  On  Kwhl: 


a.  BasalirM  Period  Information 


nwnStu 


Kwh 


b.  Reporting  Pariod  Information 


mmBtu 


Kwh 


c.  Undarutilization 


mmBtu 


Kwh 


4.  UtPization  Cartificationa 

r~|  a.  I  cartify  that  thia  unit  did  not  hava  undarutilization  aa  ahown  by  tt^  information  liatad  in  II. A. 3.,  abova. 
I     I  b.  I  cartify  that  tha  undarutilization  reported  in  II.A.3.0.,  abova,  can  be  accounted  for  aa  foHowa: 

I  [  i.  Tha  following  urxierutilization  waa  due  to  thiftf  within  tha  Phase  I  utility 
^~^       system  and  is  accounted  for  by  the  aggregate  of  Phase  I  effected  units  in  tha  • 

utility  system  of  which  thia  unit  ia  a  part,  aa  reported  In  Form  #XXXX: 

II  ii.  Tha  following  undarutilization  was  due  to  a  caler>dar  year  sales  decrease 

for  tt>a  utibty  system  of  wNch  this  ur»t  is  a  part,  a»  reported  on  Form  #XXXX:         » 

I     I  iii.  Tha  following  urxjerutilization  waa  due  to  tha  planr>ed 

raductiona  in  accordance  with  40  CFR  Section  72.43  aa  raponad 
on  Form  #XXXX,  including: 


I    I  A.  Conservation/improved  unit  efficiency  

I     I B.  Compenssting  unit/sulfur-frea  generation  designated 
in  tha  reduced  utilization  oompiianca  plan     


Total  Acoountad  For: 


Balartea  of  UtBzation  Balow  BaaaUna: 


D 


Kwh 

iv.  Tha  balartce  of  urKlerutilization  was  due  to  dispatching  within  the  unit's  system  and  is  accounted  for  by  tha 

•ggragata  of  r>on-Phaaa  I  affected  units  in  systeme  of  which  this  urvt  is  a  part;  thia  aubmiaaion  irwiudaa  Form  f XXXX. 
wivoh  calculatea  tha  aUowarwa  deduction  correaporvlir>g  to  thie  baiarvsa. 
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Form  Approvd 

0MB  No.  XXXX-XXXX 

Approval  Expins  X-XX-XX 


AQENCV 

ition  Report 


C.  Rapoiting  Year 


laportinQ 


of  AllowancM  in  th«  Unit  Comp(ianc«  Year  Subaccount 
by  tt>a  Comp4ianca  Tfanafar  Oaadlina: 


M  haM  (or  thi*  unit  for  uaa  during  tha  yaar  of  ttiia  raport, 
•M  for  ttiia  unit  for  uaa  during  tt«a  yaar  of  tH*  raport. 


e.  Undarutilization 


mmBtu 


Kwli 


ormation  listed  in  II. A. 3.,  abova. 
:countad  for  a«  fotlowa: 


a  I  utility 

Ml  units  in  tha 

XXXX: 

decrease 

»  Form  fXXXXr 


»d 


mmBtu 

Kwh 

Total  Accounted  For: 


etion  Below  BaeeMne: 

he  unit's  system  and  ts  accounted  for  by  ttta 

lis  unit  is  a  part;  tfiis  submission  includec  Form  f  XXXX. 
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Pt»as0  print  or  typ»  Irt  th»  unsh»d»d 


oftpf. 


II.  REPORTING  UNIT  COMPUAWCE  CERTIFICATIONS  (coot.) 


Form  Approvd 

OUB  No.  XXXX  XXXX 

Afiproval  Expirm  X-XX-XX 


Q  c  I  certify  that  thie  unit  had  undanitlBration  oaueed  by  a  forced  outage  aa  reported  tn  farm  nCXXX  and  that 
1    I  i.  this  unit  haa  aecoumad  for  the  underutiKzation  by  tha  demorvtration  in  n.A.4ii.,  above. 

Q  il.  this  forced  outege  wriR  be  permanent  or  protonged  and  I  herewith  aubn*  a  eawpHanca  plan  in  aceo>rtw>oa  wt1^  40 Cm 
Section  72.43  tfiat  designatee  a  compenaating  unit  or  irMtilation. 

d.  I  oanHy  that  tha  tMowaneee  held  tn  the  unit's  eowpliance  subaaeount  aa  af  the  dteweoca  tranafar  deadKna: 


Qi.araequelioorgraMerthanthefoiowingamiaatanaa*  rPVyHMiwawMtwMiMaunwIbutfer    f 
ttte  underutihzation  balarvsa: 

n  »•  »•  tees  than  the  following  emiseions  lin  TPYI  that  wauM  have  •ecwrrad  but  for  tha 
undarutiization  balance: 


JEL 


B.  Nitrog«n  Oxid— 


1 .  Errtseions  Limit/Emiseione  Rets  information: 


a.  Annual  Average  Nitrogen  Onde  Emieeions  Rata  tba/mnStuI 


b.  Pitrogan  Q«ida  bnlaaiena  UnitMkaii 


2.  ErTMsiorw  Certifieatien  lehooa*  oim): 

I     I  e.  I  oartify  that  the  Mtragan  0»da  amieaiona  at  this  unit  did  not  exceed  tfta  iflcwafale 
year  of  this  report,  es  sfwwn  by  the  above  intormation. 

Q  b.  I  oartifY  that  the  Mtfogait  Oiada  amiaaona  at  tMs  ui«t  dU  aaeaed  the  aaos 
report,  ae  ehown  by  the  above  intenwalien. 


smiawena  imitation  for  Ma  unit  for  uee  dmtng  ftm 


I  irakatien  for  this  unit  f  or  tha  yaar  of  ttae 


III.  CERTIFICATION 


Ictrtify  tiTHhr pmtattY of  Imw  thml I hmvuporaonaHi 
documartta.  Bom»d  en  my  inquiry  ot  tttem  mdMdu»l»  w>M 
on  knowMg*  and  btUtf  triM,  mcetrmtm.  mtd  oompiota.   I  am 
mformatkm,  including  poaaJbHiry  of  fin*  or  impriaortmafit. 


awara  Ihmt  Utara an  ajgnifif anf 


«iji»»'ws^»iiMta(iiraeeflw»^>*^ 
iftaooti,  9  aa0^^  fnaf  Hfta  M^Mwnart  ta 
for  aubnatlmg  falaa  or  ineorriplata 


A.  Name  of  Oesigr^ted  Representative  Iplaaaa  prmtl 


B.  Signature 


C.  Date  Sigrted 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.D  Complete       D  IrKomplete 
b.D  Approved      Q  Disapproved 


By:. 


Explain: 


3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 
By:. 


WLLINQ  C<X)C  •56O-$0-C 


7a402/pt.t 


1991 
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Phase  I  Acid  Rain  Permit  Program — 
Instructions  for  Form  72402 

Form  -T2402  Annual  Compliance 
Certification  Report 

Inlroducliun 

Clean  Air  Act  section  412  and  the 
regulations  implementing  that  Section  at  40 
CFR  72.402  require  the  Designated 
Representative  for  each  affected  unit  to 
submit  annual  compliance  certifications  for 
the  unit.  This  certification  will  indicate 
whether  the  unit  met  the  sulfur  dioxide  and 
nitrogen  oxides  emissions  limitations  for  that 
compliance  year.  Units  that  fail  to  meet  these 
limitations  also  must  file  excess  emission 
offset  plans  (for  exceedances  of  sulfur 
dioxide  limitations)  and  excess  emissions 
penalty  forms  for  both  pollutants  of  concern. 
The  form  also  will  indicate  whether  the  unit 
has  any  under-utilization  and.  if  so,  whether 
it  has  accounted  for  it  properly. 

Annual  compliance  certifications  must  be 
postmarked  no  later  than  |anuary  30.  the 
compliance  transfer  deadline  established 
pursuant  to  Part  73. 

Instructions 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  General  Information 

A.  Enter  the  unit  Acid  Rain  Program 
Identification  Number. 

B.  Enter  the  short  name  for  the  unit. 

C.  Enter  the  calendar  year  for  which  the 
report  is  submitted. 

D.  Compliance  Plans 


Indicate  all  currently  activated  compliance 
plans  in  which  this  unit  participated  during 
the  reporting  year  indicated  in  A  above. 

U.  Reporting  Unit  Compliance  Certifications 

A.  Sulfur  Dioxide:  1.  Emissions  and 
Allowance  Information: 

a.  Enter  tons  of  sulfur  dioxide  emitted 
during  the  reporting  year. 

b.  Enter  the  number  of  allowances  in  the 
unit  compliance  sub-account  or  submitted  to 
EPA  for  recordation  by  the  compliance 
transfer  deadline. 

2.  The  Designated  Representative  should 
certify  whether  the  unit  was  in  compliance 
with  sulfur  dioxide  limitations,  by  marking 
the  appropriate  box. 

3.  Utilization  Information:  a.  For  the 
baseline  period,  enter  the  heat  input  (from 
Appendix  A  or  B  (in  mmBtu)).  and  the 
generation  (in  kwh). 

b.  For  the  Reporting  Year,  enter  the  heal 
input  and  generation  as  reported  on 
emissions  monitoring  quarterly  reports. 

c.  Enter  the  under-utilization  (subtract 
figures  in  b  from  corresponding  figures  in  a:  if 
the  results  is  zero  or  a  negative  number,  enter 
0  (zero)). 

3.  Utilization  Certifications:  Choose  a,  b.  c 
ord. 

a.  Mark  this  box  if  the  unit  did  not  have 
under-utilization. 

b.  Indicate  by  marking  the  appropriate 
box(e8)  which  of  the  options  listed  in  i-iv 
explains  the  under-utilization,  and  supply  the 
utihzation  figures  for  the  amount  of  under- 
utilization  accounted  for  by  each  option  from 
the  applicable  reporting  form. 


c.  If  a  forced  outage  caused  the  under- 
utilization  indicate  one  or  both  of  the 
following: 

(i)  That  the  unit  can  account  for  the  under- 
utilization  by  using  a  demonstration  from  II  A 
3  b,  above:  and/or, 

(ii)  That  the  duration  of  the  outage  will 
trigger  the  requirement  to  submit  a  plan 
pursuant  to  40  CFR  72.43  and  that  you  have 
submitted  the  plan. 

d.  Mark  the  box  that  indicates  whether  you 
can  demonstrate  that  there  were  sufficient 
allowances  in  the  unit's  compliance 
subaccount  to  account  for  the  emissions  that 
would  have  occurred  but  for  the  under- 
utilization  balance,  and  enter  the  sulfur 
dioxide  emissions  that  would  have  occurred 
but  for  the  under-utilization  balance, 
calculated  as  follows:  [to  be  added). 

B.  Nitrogen  Oxides:  1.  Emissions 
information: 

a.  Enter  the  applicable  nitrogen  oxides 
emissions  limit. 

b.  Enter  the  annual  average  emissions  rale 
for  the  reporting  year. 

2.  The  Designated  Representative  should 
certify  whether  the  unit  was  or  was  not  in 
compliance  with  the  nitrogen  oxides  emission 
limitation,  by  marking  the  appropriate  box. 

IV.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III, 
Section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 
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c.  If  a  forced  outage  caused  the  under- 
utilization  indicate  one  or  both  of  the 
following: 

(i)  That  the  unit  can  account  for  the  under- 
utilization  by  using  a  demonstration  from  II  A 
3  b.  above:  and/or, 

(ii)  That  the  duration  of  the  outage  will 
trigger  the  requirement  to  submit  a  plan 
pursuant  to  40  CFR  72.43  and  that  you  have 
submitted  the  plan. 

d.  Mark  the  box  that  indicates  whether  you 
can  demonstrate  that  there  were  sufficient 
allowances  in  the  unit's  compliance 
subaccount  to  account  for  the  emissions  that 
would  have  occurred  but  for  the  under- 
utilization  balance,  and  enter  the  sulfur 
dioxide  emissions  that  would  have  occurred 
but  for  the  under-utilization  balance, 
calculated  as  follows:  [to  be  added). 

B.  Nitrogen  Oxides:  1.  Emissions 
information: 

a.  Enter  the  applicable  nitrogen  oxides 
emissions  limit. 

b.  Enter  the  annual  average  emissions  rate 
for  the  reporting  year. 

2.  The  Designated  Representative  should 
certify  whether  the  unit  was  or  was  not  in 
compliance  with  the  nitrogen  oxides  emission 
limitation,  by  marking  the  appropriate  box. 

IV.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III. 
Section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 
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FORMS  72409  AND  72409A 
Utilization  and  Forced  Outage  Reports 


Form  72409 


Utilization  Report 


PapvoMorfc  Burdwi  Estimat*: 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average houra  per  response, 

including  the  time  for  completing  the  form  and  copying,  assembling  ar>d  sending  the  form.  Send  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief.  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street  S.W.,  Washington,  O.C.  20460;  and  to 
Papenwork  Reduction  Project  (OMB  #  20xx-xxxx).  Office  of  Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington,  D.C.  20503. 


Form  72409A 


Forced  Outage  Report 


Papenwork  Bjrden  Estimate: 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average hours  per  response, 

including  tfie  tin»e  for  completing  the  form  and  copying,  assembling  and  sending  the  form.   Send  comments 
regarding  thia  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief.  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street  S  W  ,  Washington,  DC.  20460;  and  to 
Papenwork  Reduction  Project  (OMB  #  20xx-xxxx),  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington,  D.C.  20503. 
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II.  EXPLANATION  OF  UNDERUTILIZATION 


FORM 


ARP 


Jan 


got  AWPMIMiimtitf 


j_ 


fiorm  Approved 

0MB  No.    XXXX-XXXX 

Ap^fO¥a/  mipint  X-XX-XX 


U.S.  ENVWONMENTAl  PROTECTION  AGENCY 

Underutilization  Report 


Follow  Instructions  fof  Form  72409. 


I.  UNIT  IDENTinCATION 


A.  Unit  ARP  ID  Numbar 


B.  Short  Name 


Th«  und«rutittzation  raporlad  on  th«  annual  compiianca  certification  form  i«  axplainad  aa  loHowra: 


A.  Demonstration  of  Shift  in  Generation  to  Other  Phase  I  Affected  Units 


1 .  Aggragat*  Utilization  of  Phaaa  I  Unita  tor  ReportiiHi  Yaar 


Kwh 


mmBtu 


3.  Amount  of  undaruHization  at  ttta  unit  rwt  attdbutabl*  to 
ahifta  in  ganaration  to  othar  Phaaa  t  unita  hi  tha  ayatani. 


2.  Aggragata  Baaaiina  of  Phaaa  I  Unita 


1.  Dai 

2.  Dai 

a.C 

b.C 

3.  Dat 

4.  Dat 

Comnr 

Kwh 


mmBtu 


Kwh 


mmBtu 


B.  DeniKKtstration  of  System  Wide  Decr»ase  in  Electrical  Den\and 


1 .  Parcantaga  daclina  in  t)0'«o*'-  amtual  kilowatt  hour  aataa  for  tha  utility  ayatam 
in  tha  reporting  yaar  compared  to  ayatem  aalaa  during  tha  preceding  calendar  — 
(%l 


2.  Oacline  in  Utilization  of  tha  Unit  Attributable  to  the  System  Wide 
P^clir)^ 


Kwh 


mmBtu 


3.  Amount  of  Underutiiization  at  tha  Unit  not  Attributable  to  the 
System  Wide  Daclina 


Kwh 


rrwnBtu 


III.  ALLOWANCE  DEDUCTIONS  FOR  UNPtANNED  UNDERUTILIZATION 


Enter  the  following  figuraa: 
A.  Net  aggregate  undarutilization  at  aH  Phaaa  I  units  in  tha  utility  system  below  ttie 

eggragats  baaeMr>e  for  alt  affected  unita  in  the  utility  system  (mmBtut 
8.  Utility  system  gross  untlarutilization  ImmBtuI       


C.  Utilization  below  besaUna  for  ttte  reportirtg  unit  ImmBtuI    

0.  Btu- weighted  everage  annual  amieeinoa  rata  for  tl<«  previous  calendar  year  for  eitlwr: 

(1)  ell  units  in  the  NERC  region  where  the  underutiliied  unit  is  looated;  or  121  aH      

unita  withtn  the  utility  system  and  units  outside  the  utility  system  that  heve  been 

specifically  identified  Ota/mmBtuI 
E.  Aggragata  underutilization  et  all  Phase  I  ursts  in  the  utility  system  below  their    

aggregate  beseline  thet  ie  attnbutable  to  tt>e  eyaterrvwide  percen(a0r decline 

in  utilization  ImmBtuI 
f.  Tha  percentage  of  tha  total  annual  BTUs  above  baseline  that  ie  attributabta 

to  Phaee  I  units  located  in  the  NERC  rayon  where  (f«a  unit  ttwt  axpariancatf 

the  underutilization  Is  located 


Calculeta  the  aHowartcea  to  be  aurrendered,  according  to  tf«a  following  formula: 
(A-E^-((A^E)xF)x(C/BUD     


Enter  Raault: 


2000 


IV.  CERTIFICATION 


/  cftify  unthf  ptn^lty  of  law  that  I  havt  ptfsonaKy  txtminad  and  am  familiar  with  tha  information  submittal  in  thia  and  aecon^anying 
documents.  Bastd  on  my  inqutry  of  thosa  indhrido^  with  primary  rasponsibHity  for  obtaining  tha  information,  I  cartify  that  t^a  information  Is 
on  knowladga  and  baHaf  trua,  accurata,  artd  contplata.   I  am  awara  that  thara  ara  significant  panaitiaa  for  stAmitting  falsa  or  incorr^ata 
information,  including  possibiHty  of  fina  or  imprisonmant. 


A.  Name  of  Oesigneted  Representetiva 


B.  SigiMture 


C.  Data  Signed 
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Form  Approved 

0MB  No.    XXXX-XXXX 

Approval  mtftinm  X-XX-XX 


3ENCV 


•  follow* : 


Hs 


2.  Aggragat*  BM*lin«  of  Ph«s«  I  Unit* 


of  UndMutilization  at  tha  Unit  not  Anributabia  to  ttta 
Syatam  Wida  Oeolina 


tu 


tr. 

rRacult: 

nformalfon  submitttd  in  thii  »nd  accomptnying 
mning  tf>»  information,  1  cftify  that  Tht  inforrrntion  Is 
'icant  p»nalti»a  for  submitting  fats*  or  mcomplata 

T»«o*»a.i 
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Koiifoa  ARP  in, 


HUID^ML 


Form  Approved 

0MB  No.    XXXX-XXXX 

Approval  axpiraa  X-XX-XX 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.n  Complete       □  Incomplete 
b.O  Approved       CD  Disapproved 


By: 
Explain: 


3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 
By: 
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DRAFT 724Q9A 


Phmt*  typ*  Ofprm\ 
FORM 


AfV 


VM.  BlVliiaNMBrrAL  MOTECTKM  AQENCf 

Forced  Outage  Report 


^rm  Approve 

(MM  No.   XXXX-XXXX 

Appm^ml  mapir^  X-XX-XX 


Fotow  tit»vetion»  for  Form  72409A. 


t.   UNIT  IDEffnnCA-nON 


A.  Unit  ARP  10  Nu>nt>«r 


rTTTTTT 


B.  Short  Nan* 


Q  Attached  )•  a  copy  of  lh«  notfo*  mim  to  EPA  wttNii7Ztiaumaltlw«oeurrono«k 


H.  OUTAGC  INFORMATION 


A.  EVMVM 


fntiudt  wdt0tan»tth4M$Trnme*a—rYr. 


1 .  Date  1 

2.  Date 

a.Di 

b.D  . 

3.  Date  ( 

4.  Date  1 

Commefi 

B.  Durrtiow  of  Outaa* 


I .  Coiflmoooaitioflit 


TN*  outag*  bagan  on  (mn^dd/yyt 


2.  Tannination  (compi^tm  a,  *,  or  c) 


I    I  a.  Tha  outaga  andad  and  tha  unit  ratumad  to  aarvica  on  ^rnm/MArri: 

I    I  b.  Tha  outao*  la  axpactad  to  and  and  tha  unit  wti  ratum  to  normal 
aarvica  on  bnm/dd/fy}: 

Q  e.  Tha  outaga  wit  continua  in  tfia  naxt  calandar  yaar  and  will  caua*  tha  unit  to  tranafar  ganaration 
parmanantjy  to  unit*  not  otharwiaa  affactad  during  Ptiaaa  I  (s—  matmcthnsh 


C.  CorracthM  Maaauraa 


Tha  Unit  oparator  haa  takan  or  plana  to  taica  tha  folowring  maaauroa  to  oorraot  thia  outaga 
(Inchid*  Bddibonal  jAaat*  if  Mcaaawy/; 


Maaauraa  (dtctibml: 


0.  Undanjtfcadon  Attrib«jtabla  to  tha  Faroad  Outaga: 


Cofnplation  Data 


mm/dd/n 


Kwh 


Tha  undanitilization  i*  aocountad  for  on  Foim  fXXXX  by  tha  foBowing  mathoda: 
□  1 .  Othar  Phaa*  I  Unit* 
I     I  2.  Syatam  wida  downturn 
I     I  3.  Enargy  conservation 
I     I  4.  bnprovad  unit  afficianoy 
[~~|  S.  Companaating  ganaration 
I    I  6.  NoivPhaaa  I  affactad  •yaiam 


III.  CERTIFICATION 


/  cwttfy  un<iar  penalty  of  tmv*  tt)gt  I  hav  parsonaey  axaminad  and  am  familiar  with  ttia  information  aubmittad  in  Itus  and  accotf^anying 
documants.   Basad  on  my  inquiry  of  thoaa  individuals  with  primmy  raaponaMSty  for  obtaining  tha  information.  I  earttty  that  tha  information  « 
on  knowiadga  and  itaHaf  fnta.  accuraf.  and  complata.   I  am  awara  that  thara  ara  aignificant  panaltiaa  for  aubmittmg  falsa  or  incomplata 
infomtabon,  including  possibility  of  fma  or  imprisonmant 


A.  Nama  of  Dastgnatad  Rapraaantativa 


B.  Signature 


C.  DataStgnad 


T34aaA/*at 


HLUNQCOOE 
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^rm  Approved 
OMBNa.   XXXX-XXXX 
Apfimtmt  ujipir9»  X-XX-XX 


MTvic*  on  Imm/iU/yy): 
wil  ratum  to  normal 


■r  year  and  wiM  cauaa  ttia  unit  to  traoafar  ganaration 
i  during  Ptiaaa  I  Isw  instructions). 


Compiation  Data 


nformslion  submitted  in  this  and  tccornfMnying 
mining  tha  information.  I  cartify  that  tht  information  is 
icant  pana/tias  for  submitting  fats*  or  incomplati 
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form  Approval 
OMBNo.    XXXX-XXXX 
Approval  axpiras  XXXXX 


1 .  Date  Rscetvcd: 

2.  Date  of  Initial  Review: 

a.  D  Complete       Q  incomplete 
b.Q  Approved       □  Disapproved 


FOR  EPA  USE  ONLY 


By: 


Expiatn: 


3.  Oatet>f  Final  Approval: 

4.  Date  Notice  Sent 
Comments: 


By: 
By: 
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Phase  I  Acid  Rain  Permit  Program 
Instructions  for  Forms  «72409  and  «72409A 

Forms  ^72409  and  ^72409A  Utilization  and 
Forced  Outage  Reports 

Introduction 

Clean  Air  Act  $  412  and  the  regulations 
implementing  that  Section  at  40  CFR 
i  72.400-409  require  the  Designated 
Representative  for  each  affected  unit  to 
submit  annual  compliance  certifications  for 
the  unit.  This  certification  must  report  any 
underutilization  at  the  unit,  and  must  account 
for  that  underutilization.  Section  72.409 
provides  the  details  of  the  accounting 
process,  which  permits  the  Designated 
Representative  to  demonstrate  that  the 
underutilization  was  due  to  any  of  three 
causes; 

•  System-wide  decrease  in  electrical 
demand: 

•  Shift  in  generation  to  above  Phase  I  units 
in  the  same  system:  or 

•  A  forced  outage. 

Form  72409A  allows  the  Designated 
Representative  to  report  on  a  forced  outage, 
while  SF*  72409  allows  the  Designated 
Representative  to  make  demonstrations  of 
the  First  two  causes  listed  above. 

Annual  compliance  certifications  must  be 
postmarked  no  later  than  (to  be  added),  the 
compliance  transfer  deadline  established 
pursuant  to  Part  73. 

Instructions  for  Form  ~72409 — Utilization 
Report 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A.  Enter  the  unit  Acid  Rain  Program 
Identification  Number. 

B.  Enter  the  short  name  for  the  unit. 

II.  Explanation  of  Under-Utilization 

In  these  two  parts,  enter  the  information 
that  will  account  in  whole  or  in  part  for  the 
under-utilization  at  the  reporting  unit. 

A.  Demonstration  of  Shift  in  Generation  to 
Other  Phase  I  Affected  Units:  1.  Calculate  the 
aggregate  utilization  (in  mmBtu  and  kwh)  of 
all  Phase  I  affected  units  within  the  utility 
system  identified  in  the  permit  application  for 
(his  unit  by  summing  the  utilization  for  all  of 
those  units.  Enter  the  results. 

2.  Calculate  the  aggregate  baseline  and 
related  generation  figures  for  the  baseline 
period  of  all  Phase  I  units  within  the  system 
by  summing  the  baselines  and  related 
generation  figures  for  all  those  units  and 
enter  the  result. 

3.  Enter  the  result  of  subtracting  the  figures 
entered  at  1  from  the  figures  entered  at  2.  If 
the  result  is  zero  or  a  negative  number,  enter 
0.  In  that  event,  you  have  accounted  for  all 
underutilization  and  need  to  make  no  further 
demonstration.  If  the  result  is  positive,  and  if 
the  underutilization  is  not  accounted  for  by  a 
forced  outage  (on  SF*  72409A),  you  may 
complete  part  II  B  if  applicable,  or  go  directly 
to  Part  III  to  calculate  allowance  deductions. 

B.  Demonstration  of  System  Wide  Decrease 
in  Electrical  Demand:  1.  Calculate  the 
|>ercentage  decline  of  aggregate  reporting- 
>ear  kilowatt  hours  sales  for  the  utility 
:.ystem  identified  in  the  unit's  permit 


application  as  compared  to  system  wide 
sales  during  the  preceding  calendar  year,  as 
follows:  |(Kwh  sales  for  previous  year — Kwh 
sales  for  reporting  year)  +  Kwh  sales  for  the 
previous  year)  and  enter  result. 

2.  Calculate  the  decline  in  utilization  of 
each  Phase  I  unit,  in  kwh  and  mmBtu.  as 
compared  to  baseline  that  is  attributable  to 
the  system  wide  percentage  decline  in 
utilization  as  follov/s:  (decline  in  sales  x 
baseline  for  each  Phase  I  unit  with  under- 
utilization] and  enter. 

3.  Enter  the  result  of  subtracting  the  figures 
in  II  B  2  from  the  balance  remaining  at  II  A  3, 
above.  If  the  result  is  zero  or  a  negative 
number,  enter  0  (zero).  In  that  event,  you 
have  accounted  for  all  underutilization  and 
need  make  no  further  demonstration.  If  the 
result  is  positive,  and  if  the  under-utilization 
is  not  accounted  for  by  a  forced  outage  (on 
SF»  72409A),  complete  part  III,  below, 

III.  Allowance  Deductions  for  Unplanned 
Under-Utilization 

In  the  event  there  is  remaining  under- 
utilization, you  must  calculate  the  allowances 
that  will  be  deducted  from  the  unit's 
compliance  subaccount  for  the  following 
year.  These  deductions  are  intended  to 
account  for  increased  emissions  at  the 
unaffected  units  that  presumptively  supplied 
compensating  generation. 

To  calculate  the  allowances  to  be 
stirrendered,  use  the  formula  shown  in  the 
application. 

"A"  is  the  "net  aggregate  under-utilization" 
at  all  Phase  I  units  in  the  utility  system  below 
the  aggregate  baseline  for  all  affected  units  in 
the  utility  system  (in  mmBtu),  calculated  by 
subtracting  the  gross  under-utilization  "B" 
from  the  aggregate  utilization  above  baseline 
(in  mmBtu)  of  all  Phase  I  units  in  the  system 
operated  above  baseline; 

"B"  is  the  utility  system  gross  under- 
utilization (in  mmBtu),  calculated  by  adding 
the  aggregate  utilization  below  baseline  for 
all  affected  units  within  the  system; 

"C"  is  the  utilization  below  baseline  for  the 
individual  affected  unit  for  which  the 
calculation  is  being  made  (in  mmBtu): 

"D"  is  the  Btu-weighted  average  annual 
emissions  rate  for  the  previous  calendar  year 
for  either  (1)  All  units  in  the  NERC  region 
where  the  under-utilized  unit  is  located;  or  (2) 
all  units  within  the  utility  system  and  units 
outside  of  the  utility  system  that  have  been 
specifically  identified. 

"E"  is  the  aggregate  under-utilization  at  all 
Phase  I  units  in  the  utility  system  below  their 
aggregate  baseline  that  is  attributable  to  the 
system-wide  percentage  decline  in  utilization, 
as  calculated  pursuant  to  i  72.  409(b)(1):  and 

"F"  is  the  percentage  of  the  total  annual 
Btu's  above  baseline  that  is  attributable  to 
Phase  I  units  located  in  the  NERC  region 
where  the  unit  that  experienced  the  under- 
utilization is  located,  multiplied  by  the 
percentage  of  the  utility's  generation  from 
units  outside  of  the  utility  system  that  have 
not  been  specifically  identified  if  using 
formula  (ii),  below; 

To  calculate  "D",  use  one  of  the  following 
formulas: 

(i)  To  calculate  the  NERC  Region  or  sub- 
region  average  emissions  rate: 


(Formula  will  be  added  from  40  CFR  72.409| 

(ii)  To  calculate  the  average  emissions  rate 
for  the  utility  system  and  for  any  other  units 
outside  of  the  system  for  which  the  utility  can 
document  it  has  received  generation: 

[Formula  will  be  added  from  40  CFR  72.409| 

where: 

"aj"  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  NERC 
region  (in  mmBtu)  and  the  baseline  for  each 
unit  within  the  NERC  region  (in  mmBtu). 

"bi"  is  the  average  annual  emissions  rate 
for  each  unit  within  the  NERC  region  in  lbs/ 
mmBtu. 

"Cj"  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  utility 
system  and  each  specifically  identified  unit 
outside  of  the  utility  system  (in  mmBtu)  and 
the  baseline  for  each  unit  within  the  utility 
system  and  each  specifically  identified  unit 
outside  of  the  utility  system  (in  mmBtu). 

"d|"  is  the  average  annual  emissions  rate 
for  each  unit  within  the  utility  system  and 
each  specifically  identified  unit  outside  of  the 
utility  system. 

"e"  is  the  %  of  generation  from  units 
outside  of  the  utility  system  that  have  not 
been  specifically  identified. 

"f  is  the  %  of  generation  from  units  within 
the  utility  system  and  units  outside  of  the 
utility  system  that  have  been  specifically 
identified. 

"n  "  is  the  number  of  units  in  the  NERC 
region. 

"m"  is  the  number  of  units  in  the  utility 
system  and  specifically  identified  units 
outside  the  system  providing  compensating 
generation. 
IV.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III. 
Section  A  of  the  Forms  Instruction  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  72049A— Forced  Outage 
Report 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A.  Enter  the  unit  Acid  Rain  Program 
Identification  Number. 

B.  Enter  the  short  name  for  the  unit. 
Check  the  box  and  attach  a  copy  of  the 

notice  of  the  forced  outage  that  was  sent  to 
EPA. 

II.  Outage  Information 

A.  Describe  the  event  or  events  that  were 
responsible  for  the  forced  outage,  e.g..  turbine 
failure. 

B.  Indicate  the  actual  or  anticipated 
duration  of  the  outage  by; 

1.  Entering  the  day  the  outage  began: 

2.  a.  If  the  outage  is  over,  enter  the  date  the 
unit  returned  to  full  service;  or, 

b.  If  the  outage  is  continuing,  but  expected 
to  end,  enter  the  anticipated  date  ol  return  to 
full  service;  or. 

c.  If  the  outage  will  continue  into  the 
following  calendar  year  and  the  designated 
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[Formula  will  be  added  from  40  CFR  72.409| 

(ii)  To  calculate  the  average  emissions  rate 
for  the  utility  system  and  for  any  other  units 
outside  of  the  system  for  which  the  utility  can 
document  it  has  received  generation: 

(Formula  will  be  added  from  40  CFR  72.409] 

where: 

"aj"  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  NERC 
region  (in  mmBtu)  and  the  baseline  for  each 
unit  within  the  NERC  region  (in  mmBtu). 

"b,"  is  the  average  annual  emissions  rate 
for  each  unit  within  the  NERC  region  in  lbs/ 
mmBtu. 

"c,"  is  the  difference  between  the  annual 
heat  input  for  each  unit  within  the  utility 
system  and  each  specifically  identified  unit 
outside  of  the  utility  system  (in  mmBlu)  and 
the  baseline  for  each  unit  within  the  utility 
system  and  each  specifically  identified  unit 
outside  of  the  utility  system  (in  mmBtu). 

"d,"  is  the  average  annual  emissions  rate 
for  each  unit  within  the  utility  system  and 
each  specifically  identified  unit  outside  of  the 
utility  system. 

"e"  is  the  %  of  generation  from  units 
outside  of  the  utility  system  that  have  not 
been  specifically  identified. 

"f  is  the  %  of  generation  from  units  within 
the  utility  system  and  units  outside  of  the 
utility  system  that  have  been  specifically 
identified. 

"n"  is  the  number  of  units  in  the  NERC 
region. 

"m"  is  the  number  of  units  in  the  utility 
system  and  specifically  identified  units 
outside  the  system  providing  compensating 
generation. 

IV.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III. 
Section  A  of  the  Forms  Instruction  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  72049A— Forced  Outage 
Report 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A.  Enter  the  unit  Acid  Rain  Program 
Identification  Number. 

B.  Enter  the  short  name  for  the  unit. 
Check  the  box  and  attach  a  copy  of  the 

notice  of  the  forced  outage  that  was  sent  to 
EPA. 

II.  Outage  Information 

A.  Describe  the  event  or  events  that  were 
responsible  for  the  forced  outage,  e.g..  turbine 
failure. 

B.  Indicate  the  actual  or  anticipated 
duration  of  the  outage  by: 

1.  Entering  the  day  the  outage  began: 

2.  a.  If  the  outage  is  over,  enter  the  dale  the 
unit  returned  to  full  service:  or. 

b.  If  the  outage  is  continuing,  but  expected 
to  end,  enter  the  anticipated  date  ol  return  to 
full  service:  or, 

c.  If  the  outage  will  continue  into  the 
fallowing  calendar  year  and  the  designated 


representative  anticipates  that  the  outage 
will  cause  the  unit  permanently  to  transfer 
generation  to  one  or  more  units  that  are  not 
otherwise  affected  during  Phase  I.  you  must 
either 

•-Request  a  permit  revision  by  submitting 
a  reduced  utilization  plan  designating  one  or 
more  compensating  units:  or 

•-Submit  a  demonstration  that  it  is  not 
possible  to  restore  the  unit  to  service  at  a 
reasonable  cost.  This  demonstration  can  be  a 
utility  rate  regulatory  authority  determination 
or  \to  be  added]. 

C.  Describe  the  corrective  measures  the 
unit  operator  has  taken  or  will  take  to  correct 
this  outage,  including  the  actual  or 
anticipated  date  that  the  measure  will  be 
completed  or  in  place.  If  additional  sheets  are 
necessary  for  a  full  description,  please  enter 
"see  accompanying  (^J  page  report"  in  the 
space  provided. 

D.  Under-utilization  Accounting 

Enter  the  under-utilization  attributable  to 
the  forced  outage. 

Indicate  by  marking  the  appropriate  boxes 
how  the  unit  will  account  for  the 
underutilization  caused  by  the  forced  outage. 
The  under-utilization  accounting  infonnation 
will  be  entered  on  SFx  72409. 

HI.  Certification 

The  Designated  Representative  must  sign 
this  form  and  thereby  certify  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III, 
section  A  of  the  Forms  Instruction  Package 
for  more  information  about  the  legal  effect  of 
certification 


Form  7251- 
Permit 


-Draft  Phase  I  Acid  Rain 


U.S.  Environmental  Protection  Agency  Office 
of  Atmosphere  and  Indoor  Air  Pollution  Acid 
Rain  Division 

Phase  I  Acid  Rain  Permit 

(Note:  Items  in  brackets  indicate  where 
EPA  will  fill  in  source-specific  information. 
Provisions  in  the  draft  permit  will  be 
consistent  with  the  final  version  of  40  CFR 
Part  72.54) 

The  U.S.  EPA  issues  this  Permit  to; 
(Source  Name] 
[Street  Address) 
[City.  State.  Zip] 

in  the  following  NERC  region  or  Sub-Region 
[NERC  region  or  Sub-Region] 

This  permit  governs  the  following  affected 
units  located  at  this  source: 
[Unit  Name  and  Acid  Rain  Program     ' 

Identification  Number] 
[Unit  Name  and  Acid  Rain  Program 

Identification  Number] 
(Unit  Name  and  Acid  Rain  Program 

Identification  Number) 

Permit  term 

This  permit  shall  be  in  effect  from  January 
1. 1995  through  December  31, 1999. 

Permit  Limits 

(Note:  A.  B  &  C  will  need  to  be  repeated  for 
each  unit,  when  applicable.) 

A.  Acid  Rain  Program  Basic  Limits 

The  Acid  Rain  Program  Sulfur  Dioxide 
Allowance  Allocation  and  Nitrogen  Oxides 


Emissions  Limitation  for  the  following  unit  at 
this  source  are  as  follows: 
[Unit  Name]    [SO;  Allocation  (TPY)    NO. 
Limitation  (unit)) 

B.  Federal  Limits 

The  most  stringent  federally  enforceable 
emissions  limitations  for  Sulfur  Dioxide  and 
Nitrogen  Oxides  for  the  unit  are  as  follows: 
[SO,  (unit)]    [NO.  (TPY)] 

C  Alternative  Limitations 

EPA  has  approved  the  following  optional 
methods  of  compliance  for  this  imit.  subject 
to  the  terms  and  conditions  that  follow: 


[Compliance  Option] — (SFt . 


attached) 


Terms  and  Conditions:  In  addition  to  the 

terms  and  conditions  if  SFt .  the 

following  terms  and  conditions  shall  apply: 

[other  terms  and  conditions] 

Under  the  approved  alternative  method(s) 

of  compliance  that  are  now  activated,  the 

permit  limits  shall  be  as  follows: 


Compliance  year 


1995. 
1996. 
1997. 
1996. 
1999. 


SOi  limitation 


[#]  TPY 
t»]-rFY 
1*1 TPY 
[♦ITPY 
[«]TPY 


NOi  limitation 


[«1  (unit) 
t«](unit) 
I*]  (unit) 
(«1  (unit) 
(»l(unit) 


In  the  event  that  the  Designated 
Representative  activates  a  pre-approved 
alternative  compliance  plan  during  the  permit 
term,  the  limits  under  that  plan  shall  become 
the  new  enforceable  limits  and,  when 
applicable,  shall  supersede  the  linfits  stated 
above. 

Continuous  Emissions  Monitoring 
Requirements 

A.  The  owners,  operators  and  designated 
representative  of  the  units  at  this  source  shall 
comply  with  all  the  emissions  monitoring 
requirements  of  40  CFR  part  75.  including: 

1.  The  duty  to  collect  and  report  emissions 
data  for  each  unit  at  the  source  and  to  adopt 
quality  assurance  procedures  and  conduct 
quality  assurance  reviews  of  the  emissions 
monitoring  system  and  the  data  for  sulfur 
dioxide,  nitrogen  oxides,  opacity  and 
volumetric  flow  at  each  unit  at  the  source  as 
specified  in  40  CFR  part  75:  and 

2.  The  duty  to  calculate  emissions  pursuant 
to  the  missing  data  provisions  of  40  CFH  part 
75  if  emissions  monitoring  data  are  not 
available  for  any  affected  unit  during  any 
period  when  such  data  are  required; 

B.  The  requirements  of  40  CFR  part  75  shall 
not  affect  the  responsibility  of  the  owners 
and  operators  to  monitor  emissions  of  other 
pollutants  or  other  emissions  characteristics 
at  the  unit  under  other  provisions  of  the 
operating  permit  for  the  source. 

C.  No  affected  unit  or  source  shall  use 
alternative  monitoring  system  data  or 
procedures  unless  the  Administrator 
approves  the  alternative  monitoring  system 
in  accordance  with  40  CFR  part  75,  and  the 
unit  operates  the  system  in  accordance  with 
that  approval. 

Recordkeeping  and  Reporting  Requirements 

A.  The  owners,  operators,  and  designated 
representative  of  the  affected  imits  at  the 


affected  source  shall  keep  the  following 
records  for  a  period  of  S  years  on  site  at  the 
affected  source  governed  by  the  permit  or 
permit  application: 

1.  The  certificate  of  represntation  for  the 
designated  representative  for  the  source  and 
each  unit  at  the  source,  and  all  documents 
that  support  the  certificate,  as  provided  in  40 
CFR  part  72.  subpart  B. 

2.  All  emissioru  monitoring  information, 
including  but  not  limited  to  calibration  and 
maintenance  records,  quality  assurance 
procedures  information,  and  raw  emissions 
and  operation  data  used  to  generate 
emissions  reports  that  a  suurt^e  or  unit  must 
collect  under  the  requirements  of  40  CFR  part 
75. 

3.  Copies  of  all  reports  required  by  40  CVR 
parts  72-78:  and 

4.  Copies  of  all  documents,  contracts, 
agreements,  guarantees,  schedules,  operating 
procedures,  allowance  documentation,  or  any 
other  records  of  information  used  to  complete 
the  permit  application  and  compliance  plan 
or  to  demonstrate  compliance  with  the 
requirements  of  the  Acid  Rain  projram. 

B.  llie  designated  representative  thdll 
submit  quarterly  and  annual  compliance 
certifications  as  required  by  40  CFR  part  72 
subpart  K  and  other  provisions  of  40  CFR 
parts  72-7a 

C.  For  the  currently  activated  alternative 
compliance  plans,  the  following  reporting 
requirements  also  shall  apply: 

[Compliance  Plan  Name]:  [Reporting 
Requirement] 

D.  In  the  event  that  the  Designated 
Represenative  activates  a  pre-approved 
alternative  compliance  plan  during  the  permit 
term,  the  reporting  requirements  under  that 
plan  shall  be  incorporated  into  this  permit  by 
reference  and  shall  be  binding  on  the  source 
as  long  as  the  plan  is  in  effect. 

Duties 

Each  owner,  operator,  and  designated 
representative  of  an  affected  unit  shall  havei 
the  following  affirmative  duties  in  connectien 
with  the  Acid  Rain  program.  Failure  to  fulfill 
or  comply  with  these  duties  shall  be  a 
violation  of  the  Act  and  of  40  CFR  part  72. 
The  duties  are  as  follows: 

A.  To  submit  a  permit  application  and 
proposed  compliance  plan  under  40  CFR  pan 
72  in  accordance  with  the  deadlines  specified 
in  §  72.30: 

B.  To  submit  in  a  timely  manner  any 
additional  information  that  the  permitting 
authority  requires  for  the  complete  review  of 
a  permit  application. 

C.  To  operate  any  affected  unit  in 
compliance  with  the  terms,  conditions, 
requirements,  and  prohibitions  of  an  Acid 
Jlain  permit  application  and  proposed 
compliance  plan  properly  submitted  in 
accordance  with  title  IV  of  the  Act  and  of  40 
CFR  part  72  (including  any  amendments  or 
modifications  thereto  required  by  the 
permitting  authority),  or  of  the  superseding 
Acid  Rain  permit  issued  by  the  permitting 
authority. 

D.  To  operate  the  unit  in  compliance  with 
the  monitoring  requirements  of  40  CFR  part 
75. 

E  In  the  case  of  an  affected  unit  with 
excess  emissions  in  any  calendar  year,  to  pay 


63244 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


without  demand  the  penalty  required 
pursuant  to  40  CFR  part  77;  and 

F.  In  the  case  of  an  affected  unit  with 
excess  emissions  in  any  calendar  year,  to 
comply  with  the  offset  planning  requirements 
of  40  CVR  part  77  and  an  approved  offset  plan 
as  required  by  40  CFR  part  77. 

Prohibitions 

Prohibitions.  Any  violation  of  the  following 
prohibitions  shall  be  a  violation  of  the  Act 
and  40  CFR  part  72  by  the  owners,  operators 
and  designated  representative  of  the  affected 
unit  and/or  affected  source: 

A.  No  affected  unit  shall  exceed  the 
applicable  emissions  limitations  of  40  CFR 
part  72-78.  as  follows: 

1.  No  affected  unit  shall  emit  sulfur  dioxide 
in  any  calendar  year  in  excess  of  the 
allowances  held  in  the  unit's  Allowance 
Tracking  System  compliance  subaccount  as 
of  the  allowance  transfer  deadline  for  use  in 
the  calendar  year  as  provided  in  40  CFR  part 
73.  Each  ton  of  sulfur  dioxide  emitted  in 
excess  of  the  allowances  held  shall  constitute 
a  separate  violation  of  the  Act. 

2.  No  affected  unit  shall  emit  nitrogen 
oxides  in  excess  of: 

a.  The  annual  emissions  limitation  for  the 
unit  by  the  type  of  boiler,  as  specified  in  40 
CFR  part  76:  or 

b.  The  superseding  limitation  specified  in 
an  approved  nitrogen  oxides  compliance 
option  incorporated  into  the  Acid  Rain  permit 
issued  by  the  permitting  authority  in 
accordance  with  40  CFR  part  72,  subpart  D 
and  40  CFR  part  75; 

B.  No  person  shall  hold.  use.  or  transfer 
any  allowance  except  in  accordance  with 
Title  IV  of  the  Act  and  the  regulations  in  40 
CFR  parts  72-78. 

C.  No  person  shall  use  an  allowance  prior 
to  the  calendar  year  for  which  the  allowance 
was  allocated. 

D.  No  person  shall  make  a  false  statement 
in  any  submission  required  under  40  CFR 
parts  72-78,  inclusive. 

Liability 

A.  Any  person  who  knowingly  violates  any 
requirement  or  prohibition  of  title  IV  of  the 
Act.  of  40  CFR  part  72-78,  of  an  Acid  Rain 
permit  application  filed  pursuant  to  the 
requirements  of  title  IV  of  the  Act  and  40  CFR 
part  72-78,  or  of  an  Acid  Rain  permit, 
including  any  requirement  for  the  payment  of 
any  penally  owed  to  the  United  States,  shall 


be  subject  to  enforcement  pursuant  to  section 
113(c)  of  the  Act. 

B.  All  owners,  operators,  and  designated 
representatives  of  any  affected  units 
governed  by  a  multi-unit  compliance  plan 
that  filed  pursuant  to  the  requirements  of  title 
IV  of  the  Act  and  40  CFR  part  72-78  shall  be 
jointly  and  severally  liable  for  any  violation 
of  the  plan  at  any  unit  governed  by  the 
compliance  plan,  including  liability  for  failure 
to  fulfill  the  obligations  specified  in  40  CFR 
part  77  and  section  411  of  the  Act. 

C.  Any  person  who  knowingly  makes  a 
false  material  statement  in  any  record, 
submission,  or  report  required  by  the  Acid 
Rain  program  shall  be  subject  to  criminal 
enforcement  pursuant  to  section  113(c)  of  the 
Aclandl8U.S.C.1001. 

D.  No  permit  revision  shall  excuse  past 
noncompliance. 

Allowance  Information 

A.  An  allowance  allocated  by  the 
Administrator  under  the  Acid  Rain  program 
is  a  limited  authorization  to  emit  sulfur 
dioxide  in  accordance  with  the  provisions  of 
title  IV  of  the  Act  and  40  CFR  parts  70-78. 
Nothing  in  title  IV,  in  40  CFR  parts  70-78,  in 
this  permit,  or  in  any  provision  of  law  shall 
be  construed  to  limit  the  authority  of  the 
United  States  to  terminate  or  limit  the 
authorization. 

B.  An  allowance  allocated  by  the 
Administrator  under  the  Acid  Rain  Program 
does  not  constitute  a  property  right. 

Effect  on  Other  Provisions.  Statutes  and 
Agencies 

A.  Nothing  in  title  IV,  in  40  CFR  parts  70- 
78.  or  in  this  permit  relating  to  allowances 
shall  be  construed  as  limiting  the  number  of 
allowances  a  unit  can  hold:  provided, 
however,  that  the  number  of  allowances  held 
by  a  unit  shall  not  affect  the  applicability  of, 
or  the  affected  source's  obligation  to  comply 
with,  any  other  provision  of  the  Act, 
including  the  provisions  of  title  I  of  the  Act 
relating  to  applicable  National  Ambient  Air 
Quality  Standards  and  State  Implementation 
Plans. 

B.  Nothing  in  title  IV.  in  40  CFR  parts  70-78. 
or  in  this  permit  shall  be  construed  as 
requiring  a  change  of  any  kind  in  any  State 
law  regulating  electric  utility  rates  and 
charges,  or  as  affecting  any  State  law 
regarding  such  Stale  regulation,  or  as  limiting 


such  State  regulation  including  any  prudcncy 
review  requirements  under  such  a  State  law 

C.  Nothing  in  title  IV,  in  40  CFR  parts  70- 
78,  or  in  this  permit  shall  be  construed  as 
modifying  the  Federal  power  Act,  or  as 
affecting  the  authority  of  the  Federal  Energy 
Regulatory  Commission  under  the  Federal 
Power  Act. 

D.  Nothing  in  title  IV,  in  40  CFR  parts  70- 
78,  or  in  this  permit  shall  be  construed  to 
interfere  with  or  impair  any  program  for 
competitive  bidding  for  power  supply  in  a 
State  in  which  such  program  is  established. 

Definitions 

This  permit  adopts  by  reference  all 
definitions  found  in  40  CFR  part  72. 

Revisions 

(Provisions  describing  the  procedures  and 
limitations  applicable  to  permit  revisions  will 
be  added  consistent  with  40  CFR  subpart  J.) 

Phase  II  Acid  Rain  Permit  Program 

PROGRAM  INFORMATION 

•  Introduction  (to  be  added). 

•  Table  of  Contents. 

•  General  Instructions  (to  be 
supplemented). 

•  Glossary  (to  be  added). 

FORMS  AND  INSTRUCTIONS 

•  Designated  Representative 
Certificate  Representation  Forms  7220 
and  7220A*. 

•  Acid  Rain  Phase  11  Permit 
Application  Forms  72200  and  72200A. 

•  Repowering  Extention  Plan  Forms 
7244,  7244A  and  7244B. 

•  NO,  Emissions  Averaging  Plan 
Form  7246**. 

•  Annual  Compliance  Certification 
Report  Form  72402*. 

•  Excess  Emissions  Offset  Planning 
Form  772  (Part  77)*. 

•  Excess  Emissions  Penalty  Form  774 
(Part  77)*. 

BtLLING  CODE  6560-50-M 


L  INTRODl 
A.  General 


■  These  forms  are  included  in  Phase  I  Forms 
Package. 

■  *  This  form  will  be  included  In  the  Part  76 
Regulation. 
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such  State  regulation  including  any  prudency 
review  requirements  under  such  a  State  law 

C.  Nothing  in  title  IV.  in  40  CFR  parts  70- 
78,  or  in  this  permit  shall  be  construed  as 
modifying  the  Federal  power  Act,  or  as 
affecting  the  authority  of  the  Federal  Energy 
Regulatory  Commission  under  the  Federal 
Power  Act. 

D.  Nothing  in  title  IV.  in  40  CFR  parts  70- 
78,  or  in  this  permit  shall  be  construed  to 
interfere  with  or  impair  any  program  for 
competitive  bidding  for  power  supply  in  a 
State  in  which  such  program  is  established. 

Definitions 

This  permit  adopts  by  reference  all 
dennitions  found  in  40  CFR  part  72. 

Revisions 

(Provisions  describing  the  procedures  and 
limitations  applicable  to  permit  revisions  will 
be  added  consistent  with  40  CFR  subpart  J.) 

Phase  II  Acid  Rain  Permit  Program 

PROGRAM  INFORMATION 

•  Introduction  (to  be  added). 

•  Table  of  Contents. 

•  General  Instructions  (to  be 
supplemented). 

•  Glossary  (to  be  added). 

FORMS  AND  INSTRUCTIONS 

•  Designated  Representative 
Certificate  Representation  Forms  7220 
and  7220A*. 

•  Acid  Rain  Phase  II  Permit 
Application  Forms  72200  and  72200A. 

•  Repowering  Extention  Plan  Forms 
7244,  7244A  and  7244B. 

•  NO,  Emissions  Averaging  Plan 
Form  7246**. 

•  Annual  Compliance  Certification 
Report  Form  72402*. 

•  Excess  Emissions  Offset  Planning 
Form  772  (Part  77)*. 

•  Excess  Emissions  Penalty  Form  774 
(Part  77)*. 

BIIXING  CODE  6560-5(MI 


■  These  forms  are  included  in  Phase  I  Forms 
Package. 

■  *  This  form  will  be  included  in  the  Part  76 
Regulation. 
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PHASE  H  AOD  RAIN  PERMfT  PROGRAM 
INTnO0UCTX5N.  TABLE  OF  CONTENTS  and  GENERAL  INSTRUCTIONS 


I.  INTROOUCTJON:  THE  AOO  RAIN  PROGRAM 

A.  General  Sftutofv  B^ckQfound  on  Acid  Rain  Requtalion 
[to  be  added] 

B.  Permit  Proflram  and  Standard  Forms 
[to  t»  added] 

II.  TABLE  OF  CONTENTS  FOR  INSTRUCTIONS  PACKAGE 

Paoe 

General  Inatfuctions     I-J 

GloMary  ot  Acid  Rain  Program  Tarma  Used  in  the  Forma  — . 

Package    I— I 

Forms  and  Instructions 

•      Designated  Representative  Certification  Forms  72200  and    p^ 
72200A    I— I 

Acid  Rain  Phase  U  Permit  Application  Forma  72000  p-. 

and72aOOA I— I 

Repowering  Extension  Plan  Forms  7244,  7244A.  and  — 

72448   1—1 

*•      NO,  Emissions  Averaging  Plan  Form  7246  I— I 

••      NO,  Alternative  Emissions  Limitation  Forms  7247  and  |— i 

7247A    1—1 

•  Annual  Compliance  Certification  Report  Fonri  72402 LI 

•  Excess  Emissions  Offset  Planning  Form  772  (Part  77)  . . .  .  LJ 
'     Excess  Emissiorts  Penally  Forms  774  and  774A  (Part  77)    .  LI 

•  These  forma  are  included  In  the  Phaae  I  Forma  Package. 
••    This  form  will  be  included  in  the  Part  76  regulations. 


Ill    GENERAL  INSTRUCTIONS 


A.  Who  Must  App^ 


(to  be  added] 

B.  When  to  File 

e  The  Designated  Representative  Certification  forms  mM  b* 
postmarked  no  later  than  midnight  January  1,  ItM.  To 
expedite  allowance  trading  and  permit  proceaaing.  we  suggest 
you  submit  theee  forms  as  earty  as  possit>te 

e  Phase  U  permit  applications  including  proposed  compltance 
plans  must  be  poMrwfced  no  later  than  midnight.  JwMMfy  1, 


If  possible,  Acid  Rain  compliance  option  forms  should  be 
submitted  with  the  permit  appltcabon.  If  a  compliance  plan  is 
submitted  after  tfte  permit  application  has  been  processed,  a 
permit  revision  may  be  neceesary    Because  each  compliance 
option  has  a  specific  deadline,  a  compreherwve  list  of  the  firtal 
date  on  which  each  form  may  be  submitted  is  provided  m 
Figure  1 ,  below. 


FIGURE  1;  AC©  RAIN  COMPLIANCE  OPTION  FIUNG  DEADUNES 


Form 
NumtMf 


7244 


7244A 


7244B 


7246 


7247 


7247A 


Compliar>ce  Option  Form  Name 


Repowenng  Extension  Proposal  Plan 


Repowering  Technology  Approval  Request 


Notification  of  Removal  from  Operation  to  Install  Repowering 
Technology  


NO,  Emissions  Averaging  Plan 


NO,  Alternative  Emissions  Limitation  Proposal 


NO,  AHsrnativs  Emissions  Umitation  Proposal:  Application 
(or  Final  Limitation 


Deadline 


January  1, 19M 


Jun«1,lM7 


No  later  than  60  days  prior  to  removal 


Any  time  during  Pt>aae  II.  as  a  permit  revision 


Any  time  during  Phase  II.  es  a  permit  revision 


No  later  than  90  day*  before  end  a< 
demonstration  period 


EPA  Form  loooc 


63246 


Fsdefal  Regbter  /  Vol.  58,  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


PHASE  H  AGIO  RAM  PEf«inT  PROGRAM 
GENERAL  INSTRUCDONS  (oontif>«i«d) 


C.  Wh«fe  to  File 

If  your  date  has  an  appfoved  program  urxter  40  Cf  B  Part  70, 
tend  your  Phase  I  Acid  Rain  permit  forms  to  ttie  address  specWed 
pursuant  to  such  approval,  with  copies  to  the  appropriate  EPA 
Regional  Office  (Figure  2)  and  to  EPA  Headquarters,  addressed  to 
CM«f,  Pwmtta  and  TwiinotoglM  Section.  Acid  Rain  Division  (ANR- 
445).  Office  o(  AlmoaphMie  and  Indoor  Air  Programs.  U.S. 


Er<vironment2U  Protection  Agency,  401  M  Street,  S.W.,  Washington, 
O.C  20460. 

M  your  State  does  not  have  an  sppraw«d  progmn  ufMler  40  CFR 
Part  70,  send  your  Phase  li  Acid  Rain  permit  forms  to  EPA 
headquarters  (address  given  above),  with  copies  to  the  appropriate 
EPA  Regional  OfTice  (Figure  2)  and  to  the  appropriate  State  Air 
Pollution  agency  (list  on  page  3). 


FIGURE  2:  EPA  REGIONAL  OFFICES 


Region  # 

States  Included 

Address 

Region  1 

Connecticul,  Mair«e,  Massachusetts, 
f4ew  Hampshire,  Rhode  Wand, 
Vermont 

Director.  Air.  Pesticides  and  Toxics 

Management  Division 
U.  S.  Envirofunental  Protection  Agency 
John  F.  Kennedy  Federal  Building 
Boston,  Massachusetts,  02203 

Region  0 

New  Jersey,  New  York.  Puerto  Kco. 
Virgin  Islands 

Director.  Air  and  Waste  Management  Division 

U.  S.  Environmental  Protection  Agency 

Federal  Office  Building 

26  Federal  Raza  (Foley  Square) 

I4ew  York.  New  York  10278 

Region  lU 

Oelaiware,  Oistrid  of  Columbia,  Mary- 
land, Pennsylvania,  Virginia,  West 
Virginia 

Director,  Air  and  Waste  Management  Division 

U.  S.  Environmental  Protection  AgerKy 

Curtis  Buikfings 

Rivth  and  Walnut  Streets 

Philadelphia,  Pennsylvania  19106 

Region  IV 

Alabama.  Florida.  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee 

Director.  Air  aad  Waste  Management  Division 
U.  S.  Environmental  Protection  Agency 
345  Courtland  Street,  N.& 
Atlanta,  Georgia  30365 

Region  V 

Illinois.  Indiana.  Michigan,  Minnesota. 
Ohio,  Wisconsin 

Director.  Air  Management  Division 
U.  8.  Environmental  Protection  Agency 
230  Seuth  Dearborn  Street 
CHcago.  Illinois  60604 

Region  VI 

Afltansas,  Louisiana.  New  Mexico, 
Oklahoma,  Texaa 

Director,  Air  Pesticides,  and  Toxics  Division 
U.  8.  Environmental  Protection  Agency 
1445  Ross  Avenue 
Dailas,  Texas  75202 

Region  VII 

k>wa.  Kansas.  Missouri.  rieixMka 

Director.  Air  and  Wasto  Managafnent  Division 
U.  S.  Environmental  Protection  Ager>cy 
726  Minnesota  Averuje 
Kansas  Cily,  Mieeoufi  «6101 

DoQion  VHi 

Sout«  Oakdta.  Ulah,  Wyoming 

vnevwi,  WW  wiQ  vvbbiv  ifivn^gvi iiui ii  \ji»ijiuh 
U.  S.  EnvirowwtenUf  fVolection  Agertcy 
1860  Lincoln  Street 
Oatwer.  Cotorado  80295 

Region  DC 

Arizona,  California,  Guam,  Hawaii, 
Nevada 

Director.  Air  and  Waste  Management  Division 
U.  S.  Environmental  Protection  Agertcy 
215  Fremont  Street 
San  Frartcisoo.  CalMorma  94tOS 

RegionX 

Alaska.  Oregon,  idaho.  Washington 

Director.  Air  and  Waste  Management  Division 

1200  Sixth  Avenue 
Seattle.  Washington  98101 

EPA  Formxxxx 
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ronm«ntal  Protection  Agency,  401  M  Street.  S.W.,  Washington, 
20460. 

your  State  does  rral  h«ve  en  approved  prograni  under  40  CFR 
70,  send  your  Phase  U  Acid  Rain  permit  forms  to  EPA 
Iquarters  (address  given  at>ove),  with  copies  to  the  appropriele 
Regional  Office  (Figure  2)  and  to  the  appropriate  State  Air 
jtion  agency  (list  on  page  3). 


>r.  Air  er>d  Waste  Management  Division 

itvironmental  Protection  AgerKy 

i  Office  Building 

leral  Plaza  (Foley  Square) 

otV.  New  YorV  10278 

<r,  Ak  and  Waste  Management  Division 

Environmental  Protection  AgerKy 

Buildings 

«id  Walnut  Streets 

8lphi«,  Pennsylvania  19106 

tr.  Air  «Md  Waste  Management  Oiviaion 
Invironmentil  Pideclion  Agency 
>urttand  Street.  N.E. 
u  Georgia  30365 


K,  Air  Pesticides.  «rt4  Toxics  Diviatoo 
Environmental  Protection  Agency 


>r.  Air  and  Waste  Man«o«'^i«'i>  Division 
Environmental  Protection  Agency 
innesota  Averuie 
e  COy,  Miseou«<  <61Q1 


»r,  Air  and  Waste  Managemertt  Division 
Environmental  Protection  Agency 
'emoni  Street 
ranoieoe.  CaHfornia  84W)5 

or.  Air  and  Waste  Management  Division 
environmental  Protection  Agency 
Sixth  Avenue 
».  Washir^yow  98101 


PHASE  n  ACID  RAIN  PERMfT  PROGRAM 
GENERAL  INSTRUCTIONS  (continued) 


State  Air  Pollution  Agencies 

State  of  Alabama,  Air  Pollution  Control  Division,  645  S. 

McDonough  Street  Montgomery,  Alabama  36104. 
State  of  Arizona,  Department  of  Health  Services,  1740  West 

Adams  Street  Phoenix.  Arizona  85007. 
State  of  Arkanaaa,  Division  of  Air  Pollution  Control,  Department  of 

Pollution  Control  and  Ecology,  6001  National  Drive,  P.O.  Box 

9583,  Little  flock.  Arkansas  72209. 
State  of  California,  Air  Resources  Board,  1 102  Q  Street 

Sacramento,  California  9581 4. 
State  of  Colorado.  Department  of  Health,  Air  Pollution  Control 

Division,  4210  East  1 1th  Avenue,  Denver,  Colorado  80220. 
State  of  Conn«ctlcut,  Department  of  Environmental  Protection, 

State  Office  Building,  Hartford,  Connecticut  061 1 5. 
State  of  Delaware,  Delaware  Department  of  Natural  Resources  and 

Environmental  Control,  89  Kings  Highway,  P.O.  Box  1401, 

Dover,  Delaware  19901. 
District  ot  Columbia,  Department  of  Consumer  and  Regulatory 

Affairs,  5000  Overlook  Avenue  S.W..  Washington  D.C.  20032. 
State  of  Florida.  Bureau  of  Air  Quality  Management  Department  of 

Environmental  Regulation,  Twin  Towers  Office  Building.  2600 

Blair  Stone  Road,  Tallahassee.  Fk>rMa  32301 . 
State  of  Georgia,  Environmental  Protection  Division,  Department 

of  Natural  Resources,  205  Butler  Street  S.E.,  East  Tower. 

Atlanta.  Georgia  30334. 
State  of  Idaho.  Department  of  Health  and  Welfare,  Statehouse, 

Boise.  Idaho  83701. 
State  of  lllinoia.  Division  of  Air  Pollution  Control,  2200  Churchill 

Road.  Springfield.  Illinois  62706. 
State  of  Indiana.  Indiana  Department  Ol  Envi.onmental 

Management  105  South  K'.eridian  Street  P.O.  Box  6015, 

Indianapolis.  Indiana  46206 
State  of  Iowa.  Iowa  Department  of  Water.  Air,  and  Waste 

Management  Henry  A.  Wallace  Building,  900  East  Grand. 

Oes  Moines.  Iowa  50319. 
State  of  Kanaa*.  Kansas  Department  of  Health  and  Environment 

Bureau  of  Air  Quality  and  Radiation  Control.  FortMs  Field. 

Topeka.  Kansas  66620. 
State  of  Kentucky.  Division  of  Air  Pollution  Control.  Department  for 

Natural  Resources  and  Environmental  Protection,  U.S.  127, 

Frankfort  Kentucky  40601 . 
State  of  Louisiana,  Program  Administrator,  Air  Quality  Division, 

Louisiana  Department  of  Environmental  Quality,  P.O.  Box 

44096,  Baton  Rouge,  Louisiana  70804. 
State  of  Maine.  Department  of  Environmental  Protection,  State 

House.  Augusta,  Maine  04330. 
State  of  Marytand.  Air  Management  Administration.  Maryland 

Department  of  the  Environment  2500  Broening  Highway. 

Baltimore.  Maryland  21224. 
Commonwealth  of  Massachusetts,  Massachusetts  Department  of 

Environmental  Quality  Engineering.  Division  of  Air  Quality 

Control,  One  Winter  Street,  Boston.  Massachusetts  02108. 
State  ot  Michigan,  Air  Pollution  Control  Division,  Michigan 

Department  of  Natural  Resources,  Stevens  T.  Mason  Building. 

8th  Floor,  Lansing,  Michigan  48926. 
State  of  Minnesota,  Minnesota  Pollution  Control  Agency.  Division 

of  Air  Quality.  520  Lafayette  Road.  St  Paul.  Minnesota  551 55. 
State  of  Mississippi.  Bureau  of  Pollution  Control.  Department  of 

Natural  Resources.  P.O.  Box  10385,  Jackson,  Mississippi 

39209 
State  of  Missouri,  Department  of  Natural  Resources,  P.O.  Box 

1368,  Jefferson  City,  Missouri  65101. 


State  of  Morrtana,  Department  of  Health  and  Environmental 

Sen/ices,  Cogswell  Building,  Helena.  Ktontana  59601 . 
State  of  Nebraska.  Department  of  Environmental  Control,  P.O.  Box 

94877,  State  House  Station,  Lincoln.  Nebraska  68502. 
State  of  Nevada.  Departn>ent  of  Conservation  and  Natural 

Ftesources.  Division  of  Environmental  Protection.  201  South 

Fall  Street  Carson  City,  Nevada  89710. 
State  of  New  Hampahlr*.  New  Hampshire  Air  Resources  Agency, 

Health  and  Welfare  BuikJing,  Hazen  Drive,  Concord.  New 

Hampshire  03301 . 
State  of  New  Jersey,  Department  of  Environmental  Protection, 

Division  of  Environmental  Quality,  Enforcement  Element  John 

Fitch  Plaza,  CN-027.  Trenton.  New  Jersey  08625. 
State  of  New  Mexico,  Director.  New  Mexico  Environmental 

Improvement  Division,  Health  and  Environmental  Department 

1 190  St  Francis  Drive.  Santa  Fe.  New  Mexico  67503. 
State  of  New  York.  Department  of  Environmental  Conservation, 

Division  of  Air  Resources,  SO  Wolf  Road,  Albany.  New  York 

12233. 
State  of  North  Carolina,  Environmental  Management  Commission, 

Department  of  Natural  and  Ecor>omic  Resources.  Division  of 

Environmental  Management  Attention:  Air  Quality  Section, 

P.O  Box  27687.  Raleigh,  North  Carolina  2761 1 . 
State  of  North  DakoU,  State  Department  of  Health  and 

Consolidated  Laboratories,  Division  of  Environmental 

Engineering,  Stale  Capitol,  BismarV,  l^rth  Dakota  58501. 
State  of  Ohio,  Ohio  Environmental  Protection  Agency,  1800 

Watermark  Drive,  Box  1049,  Columbus  Ohio  43266-0149. 
State  of  OWahoma,  Oklahoma  State  Department  of  Health.  Air 

Quality  Service.  P.O.  Box  53551 .  Oklahoma  City.  Oklahoma 

73152. 
State  of  Oregon.  Department  of  Environmental  Quality.  Yeon 

Building.  522  S.W.  Fifth.  Portland.  Oregon  97204. 
Commonwealth  of  Penitaytvanla.  Department  of  Environmental 

Resources.  105  S.  Second  Street  P.O.  BOX  2357.  Harrisburg, 

Pennsylvania  17120. 
State  of  Rhode  Island.  Department  of  Environmental 

Management  204  Cannon  Building.  Davis  Street  ProvidecKe, 

Rhode  Island  02908. 
State  of  South  Carolina,  Office  of  Environmental  Quality  Control, 

Department  of  Health  artd  Environmental  Control,  2600  Bui 

Street  Columbia.  South  Carolina  29201 . 
State  of  Tenneaaea,  Department  of  Public  Health,  Division  of  Air 

Pollution  Control,  256  Capitol  Hill  Building,  Nashville. 

Tennessee  37219. 
State  of  Texas,  Air  Pollution  Control  Board,  6330  Highway  290 

East  Austin,  Texas  78723. 
State  of  Utah,  Department  of  Health,  Bureau  of  Air  Quality,  288 

North  1460  West  P.O.  Box  16690,  Salt  Uke  City.  Utah  84116- 

0690. 
State  of  Vermont.  Vermont  Agency  of  Environmental  Conservation, 

Air  Pollution  Control,  State  Office  Building,  Montpelier, 

Vermont  05602. 
Commonwealth  of  Virginia.  Virginia  State  Air  Pollution  Board, 

Room  1106,  Ninth  Street  Office  Building.  Richmond.  Virginia 

23219. 
State  of  Washington.  Department  of  Ecology.  Olympia, 

Washington  98504. 
State  of  West  Virginia.  Air  Pollution  Control  Commission.  1558 

Washington  Street  East  Charleston.  West  Virginia  2531 1 . 
State  of  Wisconsin,  Department  of  Natural  Resources.  P.O.  Box 

7921.  Madison.  Wisconsin  53707. 


EPA  Form  xxxx 
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PHASE  II  AOOWMPEflMrr  PqOOnAM 
OENERALMBfRUCnONS  (conOmMd) 


0.  F— 

[tob«add«l] 

E.  In«ofm«tion  Avtiabi*  to  th*  Pubttc 

lnform«t)on  oontain*d  in  tttaa*  applicalion  tomw  upon  f^ml  «ril 
b«  msd*  availabt*  to  th«  public  (or  insp«ctior.  and  copying. 
Hoi«r«v«r,  you  may  raquMt  conManbai  traatment  lor  cartain 
information  that  you  •ubinU  on  eartain  «uppta«nanlwy  toiwa.  1>a 
•pacific  inatructiorf*  for  aach  aupplamafitafy  form  ttata  wfMl 
information  on  tna  foini.  H  any.  may  ba  ciaimad  aa  oonfidanial  and 

iwhat  procadutaa  govam  9>a  claim.  No  informabon  an  Forma 

through may  ba  ciaimad  aa  cenfid«>niaf 


F.  Complgoon  of  Forma 


I 


(1)  TaciMttcai  Fonn  Coaniiatlon  QuHawaa:  Ftaaaa  lypa  ar 
print  in  tha  unahadad  antaa  only.  Soma  Itama  hawa  amaN  graduation 
mark*  in  tha  (ili-in  tpacaa    Thaaa  mart*  indicala  tt>a  numt>ar  of 
charactara  tttal  may  b«  tn«a>ad  iNle  our  dila  naHm.  Tha  mark*  mm 
•pacad  at  1/6*  inarvaM  and  accowiwadala  atila  typa  (12  charadam 
par  ir>ct«).  If  you  uaa  anotttar  typa  you  may  igrwra  tha  maika,  but  Iba 
numbar  of  ct>aractara  should  rtoi  aaciaad  tha  numbar  af  apaeaa 
providad. 


H  you  print  placa  aach  cliaractar  batwaan  tha  martca.  Abbraviata 
if  nacaaaary  to  ttay  witMn  tha  numbar  of  ctiaractar*  aHowad  for  aach    . 
ilam.  Uaa  ona  apaca  for  braakt  batvMan  word*,  but  not  for 
punctuation  marlta  untaaa  Ihay  ara  naadad  to  ctarify  your  raaponaa. 

'Martt*  alt  appropriata  chaok  ba«aa  with  an  OO  rathar  than  a  V.* 

(2)  Compivlanaaa  Raqulramanta    Untasa  oiharwiaa 
spacifiad  in  Inaauctiona  to  tha  lormt  each  tarn  in  aach  form  muat  t>a 
anawarad.  To  indicata  itiat  aach  itam  haa  baan  conaidarad.  antar 
•HA'  far  'not  appUcabta*  If  a  p«ticular  Nam  doaa  not  fit  tha 
circunictancaa  or  charaotaiiatica  of  your  facility  or  activity. 

Evan  if  you  Hava  pravioualy  aubmittad  requaalad  information  to 
EPA  or  to  an  approwad  Slata  agancy.  you  muat  rapaal  tha  information 
in  tt>a  apaca  providad.  untaaa  tha  form  artd  inalructiona  ittdtctfa  that 
a  rataiarKa  to  prior  aubmiaaiona  wiU  autTica. 

(3)  Papaiwort  Radudton  Ad  I4a(ifloaaon:  Tha  iima  naadad 
to  complata  and  iila  ttw  forma  irxJudad  in  tfua  packaga  wW  vary 
dapanding  on  individual  circumatarKiaa.  Tha  aatimalad  ttmaa  ara 
liatad  In  Figure  3.  balow. 

Sand  comments  regarding  thia  tHMdan  eanmata  or  arty  other 
aspect  of  this  coflaction  of  informalton  mckjding  suggeMione  for 
reducing  the  burden,  to  CW«(,  krtonnaiaon  Poltcy  Brwic*i.  Pfi4-2Z3. 
U.  S.  Environmental  Protection  Agancy.  401  M  Street,  S  W„ 
Washirtgton.  CX:  20480;  and  to  Pipanaaffc  WaducMon  Prolaot  (OMtB 
20«-Moca0.  Office  of  Infomtation  and  Regulatory  AfWra.  OtRca  of 
Management  and  Budget  Wasfiinaton.  OC  20503. 


dLOSSARYC 
(to  be  added] 


FtOLfflEX  PAPEHI»OnK8UROB4  ESTIMATES  FOR  AOORAiN PERMIT IKJRtMS 


^                               urn 

Prapaong  tha 
Feim 

Copymg. 
Aaaambling 
and  Sending 

ItaForm 

riUWni9f\mf 

Name 

7220  and  722QA 

Oaaignalad  fWpraaantativa  CanKcatton 

72C00  and  72000A 

Acid  RaM  Pha»*  »  Pannit  /^Jpticaiion 

7244 

HapowiarinQ  Ertanaww  Ptsposal  Ptan 

7244A 

72446 

Notlflcadon  of  Ramaval  from  Opaialion  to  Inalal  Raponwaring 

7247 

NO,  AAamaiiva  Emiaalona  UndMion  Propoaat 

XMM 

NO,  Mam  save  Emiaaiona  UmMien  Propoaal:  Applicakafi 
for  Final  Umilalx>n 

72408 

Annual  Complianea  OarHiuiaew  Waport 

7X2 

r.,-  - --  ^    ■     ■        /"Mk^  ni  1  ■■!■!■ 

i 

774wtd774A 

ExBsaa  Emissiona  PanaMy 

cFA  ronn  aooc 


EPA  Form  xn 
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PHASE  U  AGIO  RAIN  PEFtMrT  PRCXSRAM 
GLOSSARY  OF  AGIO  RAIN  PROGRAM  TERMS 


Ml  print  pl*c«  ••ch  character  btwn  th«  marks.  AbtHaviat* 
■Miy  to  (tay  MitMn  Ifia  numtwr  a<  characters  sMowad  tor  each 
Ua*  0(M  spaca  (or  break*  batween  words,  txjl  ne<  for 
lation  marha  unlssa  Vtay  are  needed  to  clartty  your  response. 

irk*  alt  appropriate  check  tMwse  with  an  "X*  rather  than  a  V.* 

(2)  Cotnplfnaaa  Raqtiiramanta:  Untesa  otherwise 

ed  in  lns:ructk>r«e  to  the  forms,  each  Aam  in  e«ch  form  must  l>e 
red.  To  indicaia  that  each  Item  has  been  conaidered.  enter 
>r  'not  appUcaMe*  V  a  particular  Kern  does  not  fit  tha 
istarKss  or  charadarielics  of  your  tacihty  or  aetivTty. 

m  >f  you  have  previouely  sut>mitted  requested  intermatlon  to 
r  <o  an  approved  Stale  agency,  you  must  repeat  the  irrtormation 
space  provided,  unless  the  form  and  inatnjctions  indicate  thai 
«nce  to  prior  submisaiona  vnU  suffice. 

(3)  Paperwork  Reducton  Act  NcHlfhsatlon    T>>e  time  needed 
iplete  and  file  the  torms  included  in  this  package  wW  vary 
ding  on  individual  circumaianoee.  The  sstiwatad  timee  are 

in  Figure  3,  below. 


GLOSSARY  OF  AGIO  RAIN  PFOGRAM  TERMS 
(to  be  added] 


Id  comments  regarding  thie  burden  eetimate  or  eny  other 
t  of  this  collecUon  of  Information,  Including  suggasMorts  tor 
ng  the  burden,  to  CMaf,  hitormsAen  PoNey  Braneli,  PM-2Z3, 
EnvircnmerTtal  Protectioo  Agency.  401  M  Street.  S  W^ 
ngton.  DC  20460;  and  to  Paperwork  Weductkin  Pre}eet  (OtrfB 
McoO,  Office  of  Information  artd  ReguMory  Aflairt.  Ofhce  of 
jament  and  Budget  Waalungian  OC  20503. 


R  AGIO  RAIN  PeRM(T  FORMS 


Prapannglhe 
Fecm 

Copyins. 

Aasembling 

and  SerKMtg 

llie  Farm 

laa  Rapowariftg 

I 

',...•! 


EPA  Form  xxxx 
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FORMS  72200  AND  72200A 
Application  for  Phase  II  Acid  Rain  Permit 


Form  72200 

Application  for  Phase  II  Add  Rain  Pemrjit 
(Source  Information) 


PapsTMork  Burden  Estinnate: 

Public  rapoitng  burden  for  this  collection  o(  information  i«  cstimatad  to  average 


hour*  per  reeporwe, 


including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.  Send  comments 
regarding  this  collection  of  Information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street,  S.W.,  Washington,  D.C.  20460;  and  to 
Papemvork  Reduction  Project  (OMB  #  20xx-*xxx).  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington,  DC.  20503.  


Form  72200A 

Application  for  Phase  II  Acid  Rain  Permit 
(Unit  Information) 


Paperwork  Burden  EsUnwt*: 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average hours  per  response, 

Including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.   Send  comments 
regarding  thia  collection  of  information,  including  suggestions  for  reducing  the  t)urden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency,  401  M  Street  S.W.,  Washington,  DC.  20460;  and  to 
Paperworit  Reduction  Project  (OMB  #  20xx-xxxx),  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington,  D.C.  20503. 


UMI 


II 

DRAFT. 
Date       _ 

Pleast  typ*  or 


FfiSow  bMK 


I.  SOURCE 


A,  Source 

1 .  Sourc*  I 


2.  Street « 


3.  City 


B.  Source 


1  ■  Street  I 


2.  City 


S.  County  I 


C.  Other  S 

1 .  Operatjr 


2.  NERC  R< 


II    UNIT  ID 


A.  Append 


1 .  Unit  Na 


2.  Short  N 


1. 

UnitNe 

2 

2.  Short  N 

I.Unit  Ne 


2. 

Short  N 

I.UnitNa 

4 

2.  Short  W 
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^ain  Permit 


>  average hour*  par  rasponsa, 

ending  the  form.  Send  comments 
I  the  tMirden,  to  Chief.  Information  Policy 
v.,  Washington,  DC.  20460;  and  to 
i  Regulatory  Affairs,  Office  of 


}  average hour*  per  response, 

ending  the  form.   Send  comments 
I  the  tjurden,  to  Chief,  Information  Policy 
v..  Washington.  DC.  20460;  and  to 
i  Regulatory  Affairs,  Office  of 


DRAFT 
Date 

Pleast  typa  < 

72200 

^^^ 

Form  Approved 

0MB  No    XXXX-XXXX 

10/21/91 

,hf. 

i  1    1 

— 

jr  print  m  Me  urtah»4»^  areas  or 

Approyml  xxpirm  X-XX-XX 

FORM 
ARP 

U^.  ENVMONMEMTAL  PROTECTION  AGBKV 

Application  for  Phase  il  Acid  Rain  Permit 

(Source  Information) 

HtOow  Instjuctmnt  for  Form  72200.                                                                                                                                                                                       j 

SOURCE  IKNTlFtCATlON                  ^j||^|m|||||^^^g^|^|^m^^^^^^^^^_^^^^^i 

A.  Source  Nsmt  and  Mailing  Address                                                                                                                   j 

1 .  Soorc*  Mem*                                                                                                                                                                                                          ] 

2.  Street  or  P.O.  aoK                                                                                                                                                                                        | 

1 

3.  City 

4.StMts 

B.2iP                                               1 

- 

1 

B.  Source  Location 

1 .  Street  Route  Nunnber  «r  Other  Spwiilic  IrtwitKer 

■            ■■■ \ 

2.  City 

3.  State 

4.ap                                1 

— 

\ 

- 

,. , 

5.  County  Name 

8.  Plmno  1mm  e»d»  A  nurttbw}                          \ 

- 

- 

■ 1 

C.  Other  Source  irrformation                                                                                                                                      i 

1 .  OperatinQ  Company                                                                                                                                                                                               ^ 

1 

2.  NERC  Ragion 



< 

_. 

_ 

_j 

1 

. 

^_ 

^_ 

.^ 

__ 

. 

.  .1 

_i 

^^ 

_ 

A.  Appendix  B  UrtitS                       H  more  than  4  unite,  «opv  (N«  sheet  and  emar  iMmber  of  copiM  hw« ►!              1 

1.  Unit  Name                                                                                                                                                                                                                           j 

1 

2.  Short  Name 

3.  Unit  ARP  10  Nurrijer                                                                                                                    ! 

■     ■             ^ 

1.  Unit  Name                                                                                                                                                                                                              ] 

2 

2.  Short  Name                                                ^ 

3.  Unit  ARP  to  Number                                                                                                                    j 

i 

-1 

I.UnitNarae                                                                                                                                                                                                              1 

3 

2.  Short  Name 

3  tMt  ARP  10  Number                                                                                                                           ] 

1 

1 

I.UnitNarae                                                                                                                                                               '                                   ] 

4 

2.  Short  Name 

3.  tMt  ARP  «>  Number                                                                                                                    1 

■ 

• 

7220«e».1 

63252 
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Pt»as»  typ*  or  print  in  tha  unshtdud  mnms  only. 


iasKsm. 


WPWwmfcf. 


Form  Approved 

0MB  No.   XXXXXXXX 

Approval  txpirta  X-XX-XX 


B.  Non-Appendix  B  Unitt  if  mor«  th>n  4  unit*,  copy  tHa  »h»w  and  fitw  nun*f  of  copi—  hw 


1  ■  Unit  N«m» 


2.  Short  Ntnf 


3.  Unit  ARP  ID  Numtw 


1.  Unit  Nam* 


2.  Shoft  N*m« 


3.  Unit  ARP  10  NumtMr 


1.  Unit  Nan* 


2.  Short  Nam* 


3.  Unit  ARP  10  Hunttm 


I.Unit 


2.  Short  Nam* 


3.  Unit  ARP  ID  Niim>>*r 


III.  CERTIFICATE  OF  REPRESENTATION 


LjCartificat*  of  R*pr**«ntation  for  tH*  aourc*  and  *«cti  unit  at  thi*  aoure*  I*  Included  l*<th*r  original  or  copy). 


IV.  STANDARD  PROVISIONS  &  PROHIBITIONS 


A.  Duties.  Prohibitions  and  Liabiity 

1.  Duti**.  Each  ownar,  operator.  ar«l  daaigrtatad  r*pra**ntativ«  of  *n  affactad  unrt  ahaB  hava  tha  following  affirmativa  dutia*  in  connaction 
with  tha  Acid  Rain  program.  Failure  to  fulfill  or  comply  with  thaaa  dutia*  ahaH  b*  a  violation  of  ttto  Act  and  of  40  CFR  Part  72.  Tha 
dutiaa  ara  aa  foMow*: 

a.  To  aubmit  a  parmit  application  arvl  propoaad  compliance  plan  under  40  CFR  Part  72  in  accordarKa  with  the  deadUr«es  specified  in 
f72.30: 

b.  To  aubmit  in  a  timely  manrtar  any  additionai  information  that  tha  parrrvtting  authority  re<)uiras  for  tha  complale  review  of  a  permit 
application; 

c.  To  operate  any  affected  unit  in  corrvl'ance  with  the  lerma,  conditiona,  raquiramants,  and  prohibitiora  of  an  Acid  Rain  permit 
application  and  propoaad  compliance  plan  property  aubmittad  In  accordance  with  Title  IV  of  tha  Act  and  of  40  CFR  Part  72  (including 
any  amandmanta  or  niK>dification*  ttwreto  required  by  th*  permitting  authority),  or  of  tha  auparsadtng  Acid  Rain  parmit  isauad  by  tha 
parmittir>g  autty>rity; 

d.  To  operate  tha  unit  in  compliance  with  the  rrwnitoring  requirerrtenta  of  40  CFR  Part  75; 

a.   In  tha  cata  of  an  affacteij  urit  tvith  axcaea  amiaaion*  in  any  calendar  year,  to  pay  without  demarMJ  tha  penalty  required  purauant  to  40 

CFR  Part  77;  and, 
f.  In  the  caaa  of  an  affected  unit  with  excea*  emitaiona  in  any  calendar  year,  to  comply  with  tha  offaat  plenning  requirement*  of  40  CFR 

Part  77  a>Kl  an  approved  off  tat  plan  ae  required  by  40  CFR  Part  77. 

2.  Prohibitiorw.   Any  violation  of  the  followif>g  prohibition*  ahaH  be  a  violation  of  tha  Act  artd  40  CFR  Part  72  by  tha  owner*,  operators  and 
designated  rapreaantativa  of  tha  affected  unit  and/or  affactad  source: 

a.  No  affected  unit  shall  exceed  the  applicable  emissions  limitations  of  40  CFR  Part*  72-78,  ■*  foHow*: 
i.   No  affactad  unit  shall  emit  sulfur  dioxide  in  any  calaifdar  year  in  axcaas  of  the  allowarMea  held  in  the  unit's  Allowance  Tracking 

System  compliance  subeccount  ae  of  tt>e  allowance  transfer  deedline  for  us«  in  tha  calendar  year  as  provided  in  40  CFR  Part  73. 

Each  ton  of  sulfur  dioxide  smirted  in  axces*  of  the  ellowences  held  shall  conatitut*  •  separate  violetion  of  the  Act. 
ii.  No  affected  unit  shall  emit  nitrogen  oxidea  in  exceas  of: 

A.  tf>e  antxjal  amission*  limitation  for  tha  unit  by  tha  type  of  boiler,  aa  specified  in  40  CFR  Part  76;  or, 

B.  tha  superseding  limitation  specified  in  an  approved  nitrosan  oxide*  compliance  option  incorporated  into  tha  Acid  Rain  pamiit 
issued  by  tha  pormirting  authority  in  accordance  with  40  CFR  Part  72,  Subpart  D  ar>d  40  CFR  Part  75; 

b.  No  parson  shall  hold,  use,  or  tranefer  any  allowance  except  in  accordance  with  Title  IV  of  the  Act  ar>d  ttia  regulations  in  40  CFR 
Part*  72-78; 

c.  No  parson  shall  use  an  allowance  prior  to  tha  calendar  year  for  which  tha  allowance  wae  allocated;  and, 

d.  No  person  ehall  make  a  fala*  *tatamant  in  any  aubmicsion  required  under  40  CFR  Parta  72-78,  incluaiv*. 


NOTE:  Saethti  IV.  STANDARD  PHOVISXJNS  «  PROHIBITIONS  ia  oontmuad  on  Pmga  3  of  tttia  form 
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STANC 

3.  UabWtv 

a.  Any  p4 
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includ 

Sectio 

b.  All  ow 

pureui 
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the  At 

c.  Any  p< 
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d.  No  pa 
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1. 

Continuo 

a.  The  o 

requi 

i.   Th 

qu 

vo 

ii.  Th 

av 

b.  The  ra 

pollut 

c.  No  al 

altarr 

2 

Racordki 

e.  Tha  o 
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i.  Th 

th 

ii.   A 

pr 

cc 

iii.  C< 

iv.  C< 

o 

r« 

b.  The  d 

other 

3 

ANowarM 

a.  An  all 

witht 

applic 

autho 

b.  An  all 

4 

Effector 

a.  Nothir 

hold; 

compi 

Cualil 

b.  Nothii 

raguli 

reguli 

c.  Nothir 

theai 

d.  Nothii 

comp 

5 

Dafinitioi 
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documents. 

on 
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Avm  Approved 

0MB  No.    XXXXXXXX 

Approval  txpiraa  X-XX-XX 


Plaast  typ»  or  print  in  lh»  unshaded  artas  only . 

IV.  STANDARD  PROVISIONS  4  PROHIBITION^  (conTT 


I  tWf  mimbT  of  oopi—  hw 


Inchidwl  (aithar  oiiginal  or  copy). 


unit  ahai  hava  tha  foNowing  aftirmativa  dutiaa  in  connaction 
iH  ba  a  violation  of  tha  Act  and  o(  40  CFR  Part  72.  Tha 

'R  Part  72  in  accordarfca  with  tha  daadlinas  spacified  in 

g  authority  raquirai  for  tha  complata  raviaw  of  a  parmit 

|u«ramants,  and  prohibitiora  of  an  Acid  Rain  pamnit 

ca  with  Titia  IV  ot  tha  Act  and  of  40  CFR  Part  72  Onduding 

Mity),  or  of  tha  aupartadtr^  Acid  Rain  parmit  isauad  by  tha 

CFR  Part  75; 

ir,  to  pay  without  damand  tha  penalty  raquirad  purauant  to  40 

r,  to  comply  with  tha  offaat  plannirtg  raquiramanta  of  40  CFR 

f  tha  Act  and  40  CFR  Part  72  by  tha  ownara,  oparatori  and 

=R  Parta  72-78.  aa  foHowa: 

of  tha  ailowarvsaa  hold  in  th«  unit'a  Allowance  Tracking 
>r  uaa  in  tha  calendar  year  aa  provided  in  40  CFR  Part  73. 
II  conatituta  a  teparata  violation  of  the  Act. 

•pacified  in  40  CFR  Part  76;  or, 

compliance  option  incorporated  into  the  Acid  Rain  permit 

72,  Subpart  0  and  40  CFR  Part  75; 

a  with  Tide  IV  of  tha  Act  and  the  regulations  in  40  CFR 

)  allowance  waa  allocated;  arxl, 
'  40  CFR  Peru  72-78.  inclueiva. 

I  P»ffa  3  of  ttua  form  ■ 


72200/Pg.  2 


hrm  Appro>/9d 
OMBNo.   XXXXXXXX 
Appnvml  axpiraa  X-XX-XX 


3.  UabHitv 

a.  Any  paraon  who  knowingly  violataa  any  raquiramant  or  prohibition  of  Tula  IV  of  tha  Act,  of  40  CFK  Parta  72-7S,  of  t»\  Aaid  Rain 
parmit  application  filad  pureuant  to  ttia  requiramante  of  Tide  IV  of  tha  Act  and  40  CFR  Parte  72-78,  or  of  an  AcM  Rain  pamnit 
including  any  raquiramant  for  tha  paymant  of  any  penalty  owed  to  the  Unitad  Sta*aa,  ahaM  be  aubjaet  to  awlowainant  pureuant  to 

,  Section  1 1 3(c)  of  tha  Act. 

b.  All  ownera.  oparatora,  and  deaigiMtad  ropraaantativaa  of  any  affaetad  unite  gevomad  by  a  nwHi-urat  oowptanoa  plan  that  io  fiiad 
pureuant  to  tha  roquiramanta  of  Tliia  IV  of  tha  Act  and  40  CFR  Parta  72-78  alMl  ba  Rabie  for  w«y  vioirtion  of  «m  plan  M  any  unit 
governed  by  the  compliance  plan,  inoiudifig  liability  for  failure  to  futfiN  the  obKgationa  apaeifiad  in  40  CFR  Part  77  and  8 action  411  of 
the  Act. 

c.  Any  pereon  who  knowingly  maicaa  a  falaa  material  statement  in  any  racord,  aubmiaaion.  or  rapart  raquirad  by  tl«a  Aeid  Rain  progiarn 
eheH  be  subject  to  criminal  anforeanrtani  purouant  to  Section  1 13(c|  of  tha  Act  and.  18  U.S.C.  1001 . 

d.  No  parmit  raviaion  shal  axeuaa  paet  nonoompoanea. 

B.  Standard  Provisions 

1 .  Continuaua  EmleeloiM  Morritocino  Raquiramanti 

a.  The  owner*,  operator*  and  deaigrtatad  rapraaantativa  of  ttta  unite  at  iHa  aourea  ahal  oamply  wMt  il  li«a  «»wi*ilen«  moi4tattng 

requiramants  of  40  CFR  Part  75,  iftoluding: 

i.  The  duty  to  cotleei  and  rapon  amiaaiona  data  for  aaoh  unit  at  1i«a  aourea,  to  adopt  quality  aaaurahoa  proeaduraa.  and  to  conduct 

quality  aasuranoa  reviews  of  tt«a  amiaaiona  moniterinp  ayatam  and  tiia  data  for  auHur  diogdda,  riliegan  aaddaa,  opaorty  and 

volumetric  flow  at  each  unit  at  tha  aourea  aa  apaeifiad  in  40  CFR  Part  75;  and, 
ii .  The  duty  to  calculate  emisaiona  pursuant  to  tha  miaair>g  data  proviaiona  of  40  CFR  Part  75  if  afraaaiena  monitoring  data  are  net 

available  for  any  affected  unit  during  any  period  when  such  data  are  raquirad. 

b.  The  requirements  of  40  CFR  Part  75  shall  r>ot  affaot  the  reaponaibttty  of  tha  ownara  and  operator*  to  iwortiter  amiaaiona  of  other 

pollutant*  or  other  emissions  eharactsriatic*  at  tha  unK  under  otiwr  proviaiona  ot  tha  operating  parmit  for  lita  aourea. 

c.  No  affected  unit  or  eource  shaN  use  alternative  nrtonitorir>g  system  data  o(  procedures  untas*  the  Adminiatralor  approvee  the 
elternativa  menitohog  tystem  in  accordance  with  40  CFR  Part  75,  and  the  unit  operates  the  system  in  aecMriaftce  with  thai  ipprovil. 

2.  Recordkeeping  and  Reponing  He  quire  merwa 

a.  The  owners,  operators,  and  deaignatad  rapreaervtativa  of  the  affaoted  unita  at  tita  affected  eouroa  eitel  keep  the  foSowing  reeorda  for  a 

period  of  5  years  on  site  at  tha  effected  source  governed  by  (he  permit  or  permit  application. 

i.  The  certifioata  of  raorasentstion  for  the  designated  repreaentaliva  for  tt«e  aouroa  ar«d  each  unit  at  tha  aauroa,  and  aH  deouments 

that  support  ttie  ceroficata,  as  provMsd  in  40  CFR  Part  72,  Subpart  B; 
ii.   All  emissions  nrwnitoring  infonnation,  including  but  not  limitad  to  oafibration  and  maintaiMnoe  raoorda,  quality  aeauranoe 

procedurea  information,  and  raw  amieaione  and  eperatien  data  uaad  to  ganerete  amiaelone  reporta  thai  a  aourea  or  unit  muot 

coflact  under  the  requirements  of  40  CFR  Part  76; 
iii.  Copiee  of  efl  repcts  rer)uired  by  40  CFR  Ports  72-78;  ertd, 

iv.  Copies  of  ail  documents,  contraeta,  agreements,  guererrtees,  eohedules,  opereting  prooedurae,  aHowanoa  doeuntentation,  or  any 
other  recorde  of  information  uaad  to  complete  the  permit  apiaHcetion  and  compNanee  plan  or  to  demonstrate  eorr^er>ce  with  the 
requirements  of  the  Acid  Rain  program.  

b.  The  dexgnated  repraeentetive  eheH  eubmit  querterly  end  eniMial  compliance  certificatiorM  ee  required  by  40  CFR  Pert  72  Subpart  K  and 
other  provisiona  of  40  CFR  Parts  72-78. 

3.  AHowanoa  Information 

a.  An  allowence  aHoceted  by  the  Administrator  under  the  Acid  Rain  program  ie  a  limited  authorization  to  amit  sulfur  dtodda  in  aceordarwe 
with  the  provieione  of  Tide  tV  of  tha  Act  and  40  CFR  Parta  72-78.  Nothing  in  Tide  tV.  in  40  CFR  Parta  72-78.  in  thi*  permit 
application  or  in  any  provision  of  law  shsH  bs  construed  to  imit  the  euttwrtty  of  the  United  Statae  to  terminate  or  limit  the 
authoriiation. 

b.  An  allowance  allocated  by  the  Administretor  under  the  Acid  Rain  program  doea  not  conatitute  a  property  right. 

4.  Effect  on  Otfier  Authoritiac 

a.  Nothing  in  Title  IV,  in  40  CFR  Parts  70-78,  or  in  this  application  ahaM  ba  construed  as  Mmitng  the  rajmber  of  aHowartce*  •  unit  can 
hold;  providad,  that  the  number  of  aHowancae  held  by  a  unit  ahall  not  affecl  the  applicabiltty  of.  or  the  alfacled  eource'e  obligadon  to 
comply  with,  any  other  provision  of  the  Act.  ir>cluding  tha  proviaiorM  of  Title  I  of  tha  Act  relating  to  appioabla  Mebonai  Ambient  Air 
Cualitv  Standards  or  Sute  Implementation  Plana. 

b.  Nothing  in  Title  IV,  in  40  CFR  Parts  70-78.  or  in  this  applioation  ahaM  ba  oonatrued  aa  requiring  a  change  of  a- y  kind  in  arry  State  law 
reguleting  electric  utility  rete*  and  charges,  or  as  affecting  eny  State  law  regarding  euch  State  regulation,  or  es  limiting  such  Stats 
regulation.  Including  any  prudeiKa  review  requirements  under  such  e  State  lew. 

c.  Nothing  in  Title  IV,  in  40  CFi^  Pert*  70-78.  or  in  this  sppiicetion  shaH  be  oonetnjed  aa  n>odifying  the  Federal  Power  Act  or  ea  affecting 
the  authorir/  of  the  Fede.-al  Energy  Reguletory  Commission  urvler  the  Federei  Power  Act. 

d.  Nothing  in  Title  IV.  in  40  CFR  Parts  70-78,  or  in  this  applicstion  shaH  be  conetruad  to  interfere  with  or  impair  any  program  for 
competitive  bidding  for  powe'  supply  in  a  State  in  which  such  progrsm  is  established. 

5.  Deflnitione.  This  sppiicetion  sdopts  by  reference  all  definitiorta  found  at  40  CFR  Part  72. 


V.  CERTIFICATION 


I  canity  undar  panalty  of  law  that  I  hm^a  parsonatty  axammtd  and  am  famUiar  with  tha  information  3ubmittad  in  thit  and  accompanying 
documents.    Based  on  my  inquiry  of  tfiosa  individuals  with  primary  raspor>sJMity  for  obtaining  tha  information,  I  cartify  tttat  t^»  inforrmtion  it 
on  knowledge  and  baHaf  true,  accurate,  and  complete.    I  am  aware  that  there  are  significant  penalties  for  submitting  false  or  mcomplate 
information,  including  possibility  of  fine  or  imphsonmanL 


A.  Name  ot  Designated  Representet:ve 


B.  Signeture 


C.  Data  Signed 
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Form  Appro  vad 

0MB  No     XXXXXXXX 

Approval  axpiras  X-XX-XX 


U.S.  ENVIRONMENTAL  PROTECTION  AQENCV 

Application  for  Phase  11  Acid  Rain  Permit 

(Unit  Information) 


Follow  Irtstructions  for  Form  72200A. 


I.  UNIT  IDENTIFICATION 


A.  Unit  ARP  10  Number 


B.  Short  Nanrn 


C.  TNt  unit  it  /mark  aJt  that  ara  appScmblal: 

I     I  1 .  Exi«ting 

□  2.  Opt-in 

□  3.  New 

I     I  4.  Cosl-fired  Icompleta  I.D.,  bahwf 

I     I  5.  P«ft  of  a  common  ttack  lattacti  Form  tXXXXI 

Q  6.  Multi-haader 

D.  The  boiler  typel*)  at  thi*  unit  i«<sra): 

I     I  1 .  Tangentially  fired 

I     I  2.  Dry  bottom  wall-fired 

I     I  3.  Not  applyirtg  cell  burner  technology 

Q  4.  Wet  bottom  waU-firad 

I     I  5.  Cyclone 

[ j  6.  Applying  cell  burner  technoiogy 

I     I  7.  Other  Idascribai: 


Emiaaioft*  Limita 
TBA 
TBA 
TBA 
TBA 
TBA 
TBA 


b. 


II.  EMISSIONS  LIMITATIONS 


A.  Sulfur  Dionde 

I     I    1 .  Thia  unit  proposea  to  receive  the  following  Pheae  II  Allowartca  Allocation  during  the  permit  term  (TPYI:  —^ 

I     I    2.  If  approved,  a  repowering  plan  wiR  govern  the  emitaiona  limita. 

I     I    3.  Thia  new  unit  will  be  aubject  to  the  emisaions  limits  lilted  in  Pert  III,  below. 

LH   4.  TNa  opt-in  unit  wBI  be  aubject  to  the  emiaaiona  limita  eataMished  in  40  CFR  Part  XX  lattach  Form  tXXXXI. 

B.  Nitrogen  Oxldee 

I    I    1  ■  Thia  unit  propoaes  to  meet  the  emissions  Itmit(a)  based  on  the  boiler  type(s)  identiTied  above. 

I I    2.  This  unit  proposea  an  alternative  arnssiona  kmit  Isaa  Part  N,  balow.  and  artachad  compManca  pian  format. 

I I    3.  Nitrogen  Oxides  emissionc  limitations  informetion  is  not  available  at  tivs  time.   Complete  Nitrogen  Oxidee 

compliarHsa  information  wiU  be  autxnirted  no  later  than  January  1 ,  1 998  on  an  emervlsd  copy  of  thia  form. 


III.  NEW  UNIT  EMISSIONS  LIMITATIONS 


I     I   A.  Thia  new  unit  is  apecified  in  Part  73  as  eligible  for  e  Phaae  II  Allocation.   The  allocation  for  this  unit  is  (TPYI: 
I     I  B.  This  new  unit  ie  not  apecified  in  Part  73  and  has  the  foHowing  cheracteristics: 

1 .  Anrwial  fuel  conaumption  ImmBtu):  » 


2.  Allowable  Sulfur  Dioxide  amissions  rate  llbs/mmBtu): 


C.  This  new  unit  commenced/will  commence  operation  on  Imm/dd/yyl: 
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UMI 


Mms«  ryp«  or  print  in  th»  wh»d¥d  araac  on/f. 


iV.  COMPUANCE  PtAN  IWfORMATIOM 


OMBNo.    XXXX-XXXX 
Ap^ovm^Kor^^^(X-Xi( 


A.  SuHur  DIaaM*  I 

TN«  unt  <M«  hetd  iMowamn*  to  amit  not  laa*  than  ha  total  annud  awiaatai*  i 
Q  1.WVma«tthaPhaaa>(*aadlina  (1/1/2000). 

Q]  2.  Saaka  aM>««var  fof  a  rapowwlng  axtaMiOMthat: 
I    I  a.  Haa  baan  uailMiad  (copy  tnokidad). 
I    I  b.  Haa  not  vat  baar  aaftffiad. 

B.  NtaroQan  OiMaa  CampAanoa  Man 
Thia  unit: 

Q  1 .  Wil  maat  tha  Titta  tV  awiaalowa  tinit. 

I    I  2.  Saaka  «>proyat  for  tha  feao««<n0  ccmptawca  aption(a): 
!     1  a.  Erraasiona  •waragvng  Imttmeh  Fotm  $XXXX). 
Q  b.  Attamatjva  an^aaiona  Imita  l*tfeh  Form  $XXXX). 


V.  MONITORING  PtAN 


I    I  A.  Thia  unit  haa  an  apptowad  monitorino  plan. 

I    I  B.  TNa  Unit  haa  attaohad  a  monitorino  plan  for  ipproMl. 

I    I  C.  Each  monitor  at  ttvi  unit  haa  baan  caniftad. 

I    I  0.  Initial  monitor  variflcation  taat  raaulta  ara  atrachad  tor  cartificail(>n. 

I     I  E.  Initial  monitor  varifieation  taat  raaulta  wara  aubmittad  for  oartifiaalion  on  tmrnfM/yyi: 

n  F.  Initial  nv>nitor  vaiification  taat  raaulta  wtt  ba  aubmlitad  in  acoordanea  «Mi  Part  7S. 


VI.  STANDARD  PROVISIONS  AND  PROWBITIOWS 


Tha  (tandard  proviaiona  and  prohibitiona  from  Part  tV  of  tha 

by  refvsrtca  and  shall  ■pp4v  xnth  full  forca  and  affaet  to  thia  unit. 


I  AoM  flabi  ^rwHUauaaa  Mamwllan)  ara'incoiporatad 


VU.  CERTIFICATION 


Ictrtify  urtdm  p^nmlty  oflmut  Uuit  f  hmim  ptaonafr  •xanwfc/ and  mm  fmniSm  with  rta  infommtion  itAniUod  in  Aia  mid  aecampanyiog 
docvm^ts.   Bmmd  on  my  Inpimy  of  tho— JndMdutlt  wHh  primmrr  ni/MntAMity  for  nhti/mmp  thm itfotnmiiaii,4  cmnify  Ihat »»  ktfommlion  ia 
on  knowladg*  and  baS»f  tnt».  mccunf,  and  eomphtm.  lamamwn  thmttbanamaignKcaittpanalliasforaubitiittingfalaaeriieoniplatm 
infommtion.  Including  poaaibttty  of  ilna  or  Jaifjriaonmant 


A.  Nama  of  Oaatgrtatad  RapraaantaOva  ^aaa  printl 


C.  Sigrvatura 


B.  ON  10  Numtoar 


D.  OaUSiflnad 
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PhaM  II  AcMt  Rmn  PerinH  Program— 
Instructiona  (or  Form  *722M  »b4  72200A 

Fom)3  *^2200  and  72200A  Application  for 
Phase  II  Acid  Rain  Permit 

(Note:  We  anticipate  that,  in  light  of 
experience  with  Phase  I  permitling  and  the 
needs  of  Stale  Programs,  the  forms  and  these 
instructions  will  be  revised  substantially 
prior  to  the  time  of  actual  implementation  of 
Phase  II.| 

Introductien 

Clean  Air  Act  section  40S  and  the 
regulations  implRmenting  that  section  at  40 
CFR  part  72  establish  a  permit  program  for 
affected  sources  under  the  Acid  Rain 
Program.  Subpart  C  of  those  regulations,  40 
CFR  72.30  et  seq.  sets  forth  the  requirements 
for  and  contents  of  Acid  Rain  permit 
applications  and  compliance  plans. 

In  Phase  H  the  Designated  Representative 
for  each  Phase  II  affected  source  must  submit 
a  permit  application  and  compliance  plan  foe 
that  source.  These  will  include  sources  with 
units  listed  on  appendix  B.  new  units  and  opt- 
in  units.  When  a  given  source  consists  of 
more  than  one  unit,  the  Designated 
Representative  must  Tile  a  compliance  plan 
for  the  source  (or  "facility")  that  covers  all 
such  units.  However,  for  each  unit,  the 
Designated  Representative  must  demonstrate 
individual  compliance  with  the  applicable 
Acid  Rain  Program  limits. 

The  permit  application  forms  are  designed 
to  accommodate  both  of  these  requirements. 
For  each  source  that  the  Designated 
Representative  represents,  he  or  she  will 
submit  source-identifying  information  on  SF» 
72200.  The  Designated  Representative  also 
must  submit  a  unit  application  on  SF« 
72200A  that  will  state  the  limits  for  the  unit 
and  will  indicate  how  the  unit  will  comply 
with  those  limits.  For  a  unit  that  plans  an 
Acid  Rain  compliance  option,  {e.g., 
repowering.  NO,  emissions  averaging]  the 
Designated  Representative  also  will  be 
required  to  complete  the  form  or  forms 
designed  to  allow  the  applicant  to 
demonstrate  compliance  through  any  such 
compliance  option.  Instructions  for  those 
compliance  options  forms  accompany  the 
individual  forms.  The  source  information 
form,  the  application  forms  for  the  units  at 
the  source  and  attached  compliance  options 
forms  constitute  the  "Source  Compliance 
Plan." 

The  statute  and  regulations  provide  that 
the  permit  application  and  compliance  plan 
shall  be  binding  on  the  owner,  operator  and 
Designated  Representative  of  the  unit  and 
shall  be  enforceable  in  lieu  of  a  permit  until 
the  permitting  authority  issues  a  permit  to  the 
source.  Permit  applications  are  due  for  all 
Phase  II  affected  sources  (except  new  units: 
see  Section  II  of  the  general  instructions  for 
"Who  Must  Apply")  on  January  1. 1996. 

Instructions  for  Form  72200 — Application  for 
Phase  II  Acid  Rain  Permit  (Source 
Information) 

Top  Center  of  F^ch  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Source  Information 

A.  Name:  Provide  the  name  of  the  source  or 
facility  for  which  this  application  is  filed. 


This  name  will  include  the  r.omparry  name 
and  a  name  for  the  source,  e.g..  "ABC  Utility 
Electric  Power  Station." 

B.  Location:  1-4.  Provide  a  descriptive 
address  for  the  source:  if  there  is  no  street 
address  or  route  number,  give  the  most 
accurate  alternative  geographic  information 
(e.g..  "Intersection  of  Rts.  6  and  502"  or  the 
section  number  from  county  recurdb).  If  the 
location  is  the  same  as  the  address  given  in  I 

A.  above,  enter  "Same  as  above"  on  line  1. 
and  skip  to  5,  below. 

5.  List  the  county  in  which  the  source  is 
located. 

G.  Provide  the  main  phone  number  for  the 
source. 

II.  Unit  Identification 

List  the  affected  units.  Provide  information 
for  Appendix  B  units  in  Section  A.  In  Section 

B,  list  only  those  non-Appendix  B  units  that 
you  will  be  proposing  as  part  of  an 
alternative  compliance  plan.  (Yoa  will  need 
to  complete  a  SF«  7220QA  for  each  of  the 
units  you  list)  For  each  unit  provide  the 
following: 

1.  Fill  in  the  name  of  the  affected  unit  (e.g., 
"ABC  Elect.  Gen.  Unit  *4. ") 

2.  Give  a  short  name  that  is  commonly  used 
or  could  be  used  as  aa  easy  identification  af 
the  unit  (e.g.,  "ABC  «4.") 

X  Provide  the  Acid  Rain  Program 
IdcntificatioB  Number  for  the  unit.  This  is  the 
source  number,  which  appears  at  the  top 
center  of  the  first  page  of  this  form,  plus  three 
digits  that  identify  the  unit  (e.g.  "004").  Enter 
the  three  digits  in  the  space  provided.  (Acid 
Rain  Program  Identification  Numbers  are 
listed  in  Appendix  B.) 

in.  Certificate  of  Representation 

Mark  this  box  to  indicate  you  are 
submitting  the  original  or  a  copy  of  the 
Certificate  of  Representation  for  this  source. 

IV.  Standard  Provisions  and  Prohibitions 

These  provisions  and  prohibitions  apply  to 
all  Acid  Rain  permit  applications  and 
proposed  compliance  plans,  which  are 
binding  until  the  permitting  authority  either 
makes  an  initial  permitting  decision  or 
disapproves  the  application.  These  provisions 
attach  to  the  source  and  to  all  affected  units 
that  are  a  part  of  that  source. 

V.  Certification 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
trjth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  72200A — Application 
for  Phase  II  Acid  Rain  Permit  (Unit 
Information) 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Niunber  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A.  Enter  the  unit  Acid  Rain  Identification 
Number. 

B.  Enter  the  short  name  that  is  commonly 
used  or  could  be  used  for  easy  identification 
of  the  unit  (e.g.,  "ABC  »4"). 

C.  Mark  all  applicable  boxes  that  identify 
the  unit: 


1.  An  Existing  Unit  is  a  unit  that 
commenced  commercial  operation  before 
November  13. 1990.  including  any  unit  that  is 
modified,  reconstructed  or  repowered  after 
November  15. 1990.  Existing  unit  does  not 
include  a  simple  combustion  turbine  or  a  urut 
that  serves  a  generator  with  a  nameplate 
capacity  of  25  MWe  ar  less. 

2.  An  Opt-in  Unit  is  a  unit  defined  in  40 
CFR  part  74  as  (to  be  added). 

3.  A  New  Unit  is  any  unit  that  commenced 
commercial  operation  on  or  after  November 
15, 1990,  including  any  unit  thai  serves  a 
generator  with  a  nnmeplate  capacity  of  23 
MWe  or  less,  or  is  a  simple  combustion 
turbine,  or  did  nut  serve  a  generator  with  a 
nameplate  capacity  of  greater  than  25  MWe 
before  November  15. 1990  and  serves  a 
generator  with  a  nameplate  capacity  of 
greater  than  25  MWe  on  or  after  November 

15.  noo. 

4.  Mark  whether  the  mit  is  coal-fired.  Alt 
coal-fired  units  become  affected  units  for 
purposes  of  Nitrogen  Oxides  in  Phase  11. 
Complete  Part  I D.  below. 

5.  Indicate  whether  the  unit  shares  a 
common  stack.  All  units  that  share  a  common 
stack  must  complete  a  common  stack  plan  oa 
SF* , 

6.  Itidicate  whether  the  unit  is  multi-header. 
D.  Identify  the  boiler  type(8]  at  the  unit  by 

marking  appropriate  checkboxes. 

II.  Emissions  LimitaXions 

A.  Sulfur  Dioxide  Elnissions  Limitations: 
Choose  the  appropriate  checkbox. 

1.  For  a  unit  that  is  listed  in  appendix  B  at 
40  CFR  part  73.  enter  the  allowance 
allocation  from  the  Appendix.  Mark  the 
check  box  if  the  unit  proposes  to  receive  this 
allocation. 

2.  Mark  here  if  the  appendix  B  unit  will 
seek  approval  for  a  repowering  plan  that  w;ll 
govern  the  emissions  limits. 

3.  Mark  here  if  the  unit  is  a  new  unit  and 
complete  section  lU,  below. 

4.  Mark  here  for  an  opt-in  unit.  Emissions 
limit  for  opt-in  units  will  be  established 

pursuant  to  40  CFR  part (Attach 

SF«XXXX) 

B.  Nitrogen  Oxides:  Mark  either  1.  2  or  3. 

1.  Mark  this  box  if  this  unit  proposes  to 
meet  the  emissions  limits  listed  in  Part  I  D, 
above. 

2.  Mark  here  if  the  unit  proposes  a  different 
limit  or  a  different  schedule  for  meeting  the 
limit  under  a  Nitrogen  Oxide  compliance 
option. 

3.  Mark  here  if  NO,  emissions  limitations 
information  is  not  available  at  this  time.  You 
must  submit  complete  NO,  compliance 
information  no  later  than  January  1.1998  on 
an  amended  copy  of  this  form. 

III.  New  Unit  Emissions  Limitations 

A.  If  the  new  unit  is  specified  in  Part  73  for 
a  Phase  II  allocation,  enter  the  allocation 
here. 

B.  If  the  new  unit  is  not  specified  in  Part  73, 
enter  the  following: 

1.  Annual  fuel  consumption  on  a  Btu  basis 
at  a  65%  capacity  factor. 

2.  The  allowable  SOi  emissions  rate  [the 
SIP  limit  or  other  controlling  limit)  in  Ibs/Btu. 
and  check  the  box  to  indicate  that  you  have 
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attached  a  commerce  operation  schedule. 
This  schedule  must  include  dates  for: 

•  Completion  of  construction 

•  Commerce  operation 

•  Start-up  testing 

•  Commerce  commercial  operation 

IV.  Compliance  Plan  Information 

Under  408(b)  of  the  CAAA.  all  Acid  Rain 
permit  applicants  are  required  to  submit  a 
compliance  plan  that  indicates  how  the  unit 
will  meet  the  emissions  reduction 
requirements  of  Title  IV.  Section  408(b)  of  the 
Clean  .Air  Act  provides  that  a  unit  can  meet 
compliance  planning  requirements  by 
submitting  a  statement  that  the  unit  will  meet 
the  applicable  emissions  limitations  in  a 
timely  manner.  For  any  unit  that  proposes  to 
meet  the  emissions  limitations  requirements 
by  means  of  an  alternative  method  of 
compliance,  the  proposed  compliance  plan 
must  include  a  description  of  the  schedule 
and  means  by  which  the  unit  will  rely  on  one 
or  more  of  the  methods  in  the  manner  and 
time  authorized  under  the  statute. 

A.  SO;  Compliance  Plan:  All  units  must 
hold  sufRcient  allowances. 

1.  Mark  here  if  the  unit  will  achieve 
compliance  through  allowances  by  the  Phase 
II  deadline  (1/1/2000). 

2.  Mark  here  if  the  unit  seeks  an  extension 
on  the  deadline  for  meeting  the  SO?  limits 
through  a  repowering  plan,  and  further 
indicate 

a.  If  the  repowering  technology  has  been 
certified  (attach  copy),  or 


b.  If  the  repowering  technology  has  not  yet 
been  certified. 

B.  NO.  Compliance  Plan:  All  coal-fired 
units  are  regulated  in  Phase  II  and  are 
required  to  meet  title  IV  NO,  emissions  limits 
by  2000.  A  unit  can  apply  for  alternative 
limits  or  can  apply  for  an  extension  of  the 
limits  under  NO,  compliance  options. 

a.  Mark  this  box  if  you  plan  to  meet  the 
regulatory  emissions  limit  that  applies  to  the 
boiler  or  boilers  at  your  unit,  as  listed  in  Part 
11,  Section  B  of  this  unit  application. 

b.  Mark  this  box  if  the  unit  seeks  approval 
for  one  or  more  of  the  compliance  options. 
Indicate  the  options  for  which  approval  is 
sought  by  marking  the  appropriate  box(es): 

i.  Emissions  Averaging:  Clean  Air  Act 
section  407(e)  and  the  regulations 
implementing  that  part  at  40  CFR  72.46. 
allows  the  Designated  Representative  of  two 
or  more  units  subject  to  the  Title  IV 
emissions  limit  to  submit  a  proposal  to  set 
alternative  contemporaneous  annual 
emissions  limits  for  the  units.  These  new 
limits  must  assure  that  the  resulting 
emissions  will  be  no  greater  than  they  would 
have  been  had  the  statutory  limits  been 
applied  at  each  unit.  A  more  complete 
description  of  this  provision  and  of  the 
components  of  the  plan  will  be  included  in  40 
CFR  part  76. 

ii.  Alternative  Emissions  Limit:  Clean  Air 
Act  section  407(d)  and  the  regulations 
implementing  that  section  at  40  CFR  72.47 
allow  the  Administrator  to  authorize  an 
alternative  NO,  emissions  limit  for  a  unit  that 


can  adequately  demonstrate  its  inability  to 
meet  the  limit  using  NO,  low  burner 
technology.  A  more  complete  description  of 
this  provision  and  of  the  components  of  the 
plan  will  be  included  in  40  CFR  part  76. 

V.  Monitoring  Plan 

Clean  Air  Act  section  412  requires  that  all 
units  that  are  subject  to  Title  IV  permitting 
requirements  monitor  sulfur  dioxide,  nitrogen 
oxides,  opacity  and  volumetric  flow  using 
Continuous  Emission  Monitors  (CEMS)  or  an 
alternative  monitoring  system  that  is 
demonstrated  to  provide  data  to  that 
provided  by  a  CEMS.  The  unit  also  must 
submit  a  monitoring  plan  on  SF#  17510). 

Indicate  the  status  of  the  monitoring  plan 
by  checking  the  appropriate  box. 

VI.  Standard  Provisions  and  Prohibitions 
The  standard  provisions  and  prohibitions 

listed  in  the  source  application  form  are 
incorporated  by  reference  into  this  unit 
application  and  apply  with  full  force  and 
effect  to  this  unit. 

VII.  Certification 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III, 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 
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can  adequately  demonstrate  its  inability  to 
meet  the  limit  using  NO,  low  burner 
technology.  A  more  complete  description  of 
this  provision  and  of  the  components  of  the 
plan  will  be  included  in  40  CFR  part  76. 

V.  Monitoring  Plan 

Clean  Air  Act  section  412  requires  that  all 
units  that  are  subject  to  Title  IV  permitting 
requirements  monitor  sulfur  dioxide,  nitrogen 
oxides,  opacity  and  volumetric  flow  using 
Continuous  Emission  Monitors  (CEMS)  or  an 
alternative  monitoring  system  that  is 
demonstrated  to  provide  data  to  that 
provided  by  a  CEMS.  The  unit  also  must 
submit  a  monitoring  plan  on  SF*  [7510). 

Indicate  the  status  of  the  monitoring  plan 
by  checking  the  appropriate  box. 

VI.  Standard  Provisions  and  Prohibitions 
The  standard  provisions  and  prohibitions 

listed  in  the  source  application  form  are 
incorporated  by  reference  into  this  unit 
application  and  apply  with  full  force  and 
effect  to  this  unit. 

VII.  CertiFication 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 
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FORMS  7244.  7244A  and  7244B 
Repowering  Extension  Plan 


Form  7244 


Repowering  Extension  Plan  Proposal 


PapsTMork  Burden  Eattmat*: 

Public  rapeiting  burdan  fcr  thia  coilaction  of  information  i«  Mttmotad  to  «v«f«g« houra  p*r  reaponaa. 

Including  tha  bma  tor  comptating  tha  fofm  and  copying,  aaaambling  and  sanding  tha  form.   Sand  comm«nta 
raga/ding  thia  coliaction  of  information,  including  auggaationa  for  raducmg  ttia  burdan,  to  Chiaf,  Information  Policy 
Branch,  PM-223.  U.  S.  Env4ronmantal  Protection  Agancy,  401  M  Straat  S.W..  WaahinQton.  O.C.  20460;  and  to 
PapaoMork  Radudion  Projact  (QMS  #  20»-xxxx).  dTio*  of  InfomMtion  and  Ragulatory  Aflaira,  Offica  et 
Managamani  and  Budgat.  Woahtngton,  O.C.  20503. 


^ 


Form7244A 


Repowering  Technology  Approval  Request 


Papwworfc  Burdan  Esflmala: 


Public  rapotting  burdan  for  thia  collaction  of  Information  ;s  aabmotad  to  averaga 
including  ttw  timv  ft>r  complalmg  tha  form  and  copying, 


_hour8  par  raaponaa. 
imbiing  and  aanding  ttM  fonn.   Sand  commante 


regarding  thia  collaction  of  information,  including  auggaationa  for  reducing  the  t>urden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Prolacton  Agency,  401  M  Street.  S  W  .  Waahington,  O.C  20460;  and  ts 
Paperworh  Reduction  Protect  (OMB  #  209ai-)aooc),  OfAca  of  Information  and  Regulatory  Affaira,  Office  of 
Management  and  Budgat  Waehington,  0  0  20S03 


Form  7244B 

Notification  of  Removal  from 
Operation  to  Install  Repowering  Technology 


Papafwofli  Buf dan  EaUPMtai 

Public  repotting  burden  for  thia  collection  of  information  ia  eatimatad  to  overage houia  par  laaponaa. 

irKluding  tie  time  for  completing  the  form  and  copying,  aaaambling  and  aerKbng  the  form.   Send  comment* 
regarding  thia  collection  of  information.  Including  auggeationa  for  reducing  the  burden,  to  Chief,  information  Policy 
Branch,  PM-223,  U.  S  Environmental  ProtecOon  Agency,  40t  M  Street.  3.A  .  Waehington,  O.C.  2M60.  and  to 
PapenMork  Reduction  Proiect  (0MB  #  20xx-)aaa(),  Office  of  Information  and  Raguliaty  Maim,  Oflioa  «f 
Managenrwnt  and  Budget  Waehington,  DC.  20503. 
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DRAFT       7244 
Date         in/?1/91 


Pl»as0  print  Of  typ*  in  th»  unshmihd 


onty. 


hmstmJk 


muB^ 


FORM 


ARP 


Form  Appro  vd 

OMB  No.  XXXXXXXX 

Approval  Expires  X-XX-XX 


MM.  ENVIRONMENTAL  mOTECTKM  AGENCY 

Repowering  Extension  Plan  Proposal 

(Single  Unit  Plan) 


ffoMow  tatrvctiona  for  Form  7244. 


I.  UNIT  IDENTIFICATION 


A.  Unit  AftP  10  Nutnbar 


B.  Short  Nmrf 


C.   Sulfur  Dioxide 
Emitwom  Rat* 


SIPLJmK 


199S  Actml 


0.  Th«  above  idantifiad  unit  wiM  ba: 
ll  1 .  Rapowarad 

I     I  2.  Replaced  with  a  rapowerad  unit 
Icompht*  I.e.  batowl 


E.  tf  the  unit  identified  above  wg  ba  raplacad  with  ■  rapowared  unit.  ide«rt>fy  the  rapowarad  unit: 

J.  Short  Name 


1 .  Unit  ARP  ID  Number 


II.  REPOWERING  PROPOSAL 


A.  Idanrifv  the  repowering  techrwioov  that  win  ba  uaad  at  the  rapowared  unit: 
I    I  1 .  Atmoapheiic  fhiidized  bed  corribuation 

[3]  2.  Praaauriiad  fluidized  bed  combuation 
I     I  3.  Integrated  gaatfication  combined  cycle 

I     I  4.  Magnetohydrodynamica 

I     I  5.  Integrated  gaiification  fuel  oalla 

I     I  6.  Direct  coal-fired  turbirte 

Q  7.  Indirect  coal-fired  turbine 

0  8.  Other  quaiified  repowering  technotegy  leompltu  II.B.,  bthwl 

B.  For  all  technologiat,  indicate  statu*  of  tschnology  certification: 

1  I  1 .  Thii  r*pow*ring  technology  ha*  bean  certified  Idocummntatkut  is  induthd). 
I    I  2.  Certification  for  tW*  repowering  technology  ia  pending. 


III.  ACTIVATION  OF  PLAN 


Mark  the  appropriate  box: 

Q  A.  Thie  plen  will  go  into  effect  upon  approval. 

Q  B.  Thie  plan  la  contingent.  The  ^iplicant  wHi  notify  th*  Adminiatrator  no  later  than  Deoamber  31,  1997  of  a  daciaion  to  aotivMa  the 
plen. 


IV.  REPOWERING  COMPLIANCE  SCHEDULE 


A.  Complete  design  angineerir>g  tmm/dd/yy)  • 

B.  Remove  unit  from  operation  to  inetall  qualified  repowering  technology  Imm/dd/yyl 

C.  Start  conatruction  (nvn/tU/fyl 


D.  Complete  conatruction  fmm/dd/YYt  ■ 

E.  Start-up  teeting  (mm/Od^t  


F.  Co«™T>er>ce  commercial  operation  imm/ddi/)fy)  

G.  (For  replaced  units)  Permenert  shut-down  data  for  existing  unit  (mm/dd/YYi 
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Form  Approvd 

0MB  No.  XXXX-XXXX 

Approval  Expirta  X-XX-XX 


AGENCY 

1  Proposal 

n] 


lal 


0.  Th«  above  idantifiad  unit  win  ba: 
r~|  1 .  Rapowarad 

I     I  2.  Replacad  with  a  rapowarad  unit 
(cornpl»t0  I.e.  bafowl 


warad  unit: 


ir  than  Daoambar  31,  1997  of  a  dacition  to  aotivata  the 


n/i/d/YYl 


yh 
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Alaasa  prirtt  or  typa  in  tht  urtshmdtl  mr»ms  ort/y- 


V.  STANDARD  PROVISIOWS  &  PROHIBmONS 


Form  Approved 

0MB  No.  XXXX-XXXX 

Approvml  Expirma  X-XX-XX 


.  Emiaaiona  UmKaliana 

1 .  Extanaion  Period  (January  1 ,  2000,  until  removal  of  unit  from  oparation  to  inataK  repowarirto  taehrtoiooy) 

a.  The  annual  Sulfur  Dioxide  anvaatona  pnor  to  the  data  of  removal  of  the  unit  from  oparation  to  inatall  the  repowaring  tachnology  or 
of  permanent  ahutdown  for  raplacament  ahaU  not  exceed  the  aHowanca*  held  in  the  unit'e  Alawarwa  Tracking  Syatam  (ATS) 
oomplianoa  eubaocount  by  the  allowance  tranafar  deadline. 

b.  Any  unit  with  an  approved  rapowering  exteneion  ahal  not  be  re<|uir«d  to  comply  with  the  appicabta  Nttrogen  Oxidaa  Hmltation  for 
that  unit  during  the  exteneion  period. 

2.  Following  Removal  for  trMtaMation 

a.  The  annual  Sulfur  Dioxide  emiaeione  beginning  on  the  data  of  raiTW»il  of  the  unit  from  oparation  to  inatrf  the  rapowering 
technology  or  of  permanent  efwrldown  for  rapiacamam  ahal  not  axcaad  ttta  itewwoaa  held  in  tfie  unit'a  AHowanoa  Tracking 
Syatam  (ATS)  oomplianoa  eubaocount  by  the  allowance  tranafar  daadBna. 

b.  Any  unit  with  en  approved  repowaring  exteneion  ahal  not  emit  Nitrogen  Oxidee  In  exoaaa  of  the  appNcebtt  limitation  in 

the  Bttached  pcmiit  application  for  that  urat  baginrang  on  the  data  that  \hi»  unit  wiM  ba  ahut  down  for  rape  waring  or  pormarMntfy 
ehut  down  for  replacamant. 

3.  In  no  event  ahaU  any  unit  governed  by  a  repowaring  exteneion  plan  ba  axcueed  from  compRarwa  with  eny  other  ro^utramant  of  the 
Act,  IrKludirtg  any  National  Ambient  Air  Quality  Standard  requiramafM,  any  Stat*  Implamantation  Plan  requirement,  or  any  New 
Source  Performance  Standard. 

.  Teet  Methode 
Teat  nwthode  ahaN  ba  tftoae  indieeted  in  the  attached  permit  applicalion. 

.  Raportliig.'CompHanea  Certification  Requiramanie 

1 .  Not  later  than  January  1 ,  2000,  the  Deaignated  Repreaatrtative  ehaM  aubmit  to  the  Adminietrator  •.id  the  permitting  auttwrity: 

a.  Satiifactory  documentation  of  a  pralimirtary  deaign  ertgirtaaring  effort. 

b.  A  copy  of  en  executed  ar>d  binding  contract  for  the  majoiity  of  ttie  equipmant  to  repowar  auoh  unit. 

c.  Arty  additional  inforrriation  epecified  by  tlie  Adrranietrator. 

2.  The  Deeignated  Rapreeentative  ahaN  provide  written  notice  by  aubmittal  of  atandard  form  #72448  to  the  permitting  authority 
atxty  (SO)  dayt  in  advarKe  of  ttie  date  of  the  removal  of  the  affected  urtit  from  operation  to  replaoe  the  unit  or  to  inataM  rapowarirtg 
technology  and  in  no  event  any  later  than  1 2/31/2003. 

3.  Not  later  than  60  daya  after  the  repowerad  unit  commanoea  oparation  at  full  load,  the  Oaaigrtetad  Repreaantatve  ahea  eubmit  a 
report  comparing  actual  hourly  emieeiona  of  any  pollutant  regulated  under  the  Act  at  the  repowered  unit  and  et  the  exieting  unit 
prior  to  repowerirtg. 

4.  The  Deeignatad  Rapreeentative  ehaR  provide  written  notice  to  ttie  permitlino  euthority  within  tan  (10)  daya  of  any  deviaciorw  frtmt 
thie  repowaring  plan. 

5.  The  Deeignatad  Rapraaantative  ahall  provide  written  notice  aixty  (601  dey*  prior  to  eny  propoeed  revision  in  e  achedulod  irtoremant 
of  progreee. 

6.  Should  the  technology,  demonatration  or  information  raquiramanta  of  40  CFR  Saclion  72.44  not  be  mmx.  the  apprevad  repowarii«g 
exteneion  ahall  ba  deamad  null  aitd  void. 

.  Prohlbitiona 

1 .  It  shall  be  a  violation  of  the  Act  to  tranefar  any  rilowar>eaa  alioeatad  to  a  unit  granted  a  repowerirtg  extanaion  during  the  exterteion 
panod. 

2.  The  Designated  Rapreeentative  ehaM  not  replace  an  existing  unit  with  a  repowered  unit  unlaee  the  foHowing  condiliorte  ere  rrtet: 

a.  tite  replacement  unit  shall  have  tfte  same  Deeignated  Repreeentetiva  as  the  replaced  unit; 

b.  the  replacement  urtit  shall  replace  the  exiatirtg  unit;  and, 

c.  tfte  exictirtg  unit  eftaN  be  retired  from  eervice  on  or  before  the  dots  the  replecement  unit  commencee  oomrttarcial  operetion. 

3.  Beginrting  in  the  year  2000  it  shaR  ba  a  violation  of  the  Act  for  the  Designateid  Repreeentetiva,  owner,  ot  operator  of  a  rapowarad 
unit  to  fail  to  cornply  with  the  raquirsrrtents  of  this  section,  or  of  any  other  regulationa  or  permit  requirements  implemsntirtg  this 
section. 

4.  Should  ttte  teohndogy,  demortstration,  or  irtformation  requirerrtents  of  this  section  not  be  nrtet.  the  epproved  repowering  sxtsnaion 
shall  ba  deemed  null  and  void. 

5.  No  repowering  exteneion  pten  ehell  be  terminated  efter  December  31,  1999.  The  Designated  Rapresantative  for  a  repowerirtg  unit, 
however,  may  withdraw  and  terminate  the  repowering  exteneion  plan  at  any  time  prior  to  Oacamber  31,  1999  ueirtg  the 
adminiauatlva  permit  enrtendment  procedures  sat  forth  at  40  Cf^R  (72.303. 

6.  Any  unit  that  is  granted  en  exteneion  under  this  section  shaM  rtot  bo  eligible  for  a  waiver  under  Section  1 1 1  (j)  of  the  Act. 

7.  No  rtew  urtit  that  is  dasigrtated  ae  a  replsearrtent  unit  for  an  axietirtg  unit  qualifyirtg  for  en  exteneion  under  this  section  and  tttat  la 
located  at  a  different  aita  than  the  existing  uitit  shaH  rsceive  en  exemption  from  the  requirarrtents  imposed  under  Titte  I  of  the  Act, 
including  Section  1 1 1  of  ttte  Act. 


VI.  CERTIFICATION 


/  cwtify  undar  panalty  of  law  that  I  hav»  parsortaKy  axamirtad  and  am  famiSar  with  tha  information  aubmittad  in  this  artd  aeeomparying 
doeumanta.   Baaad  on  my  iruiuiry  of  thoaa  indi\riduah  with  primary  raaportalbSty  for  attaining  tha  information,  I  cartify  tttat  tti*  information  la 
on  knowiadga  and  baiiaf  trua,  accurata.  and  complata.   I  am  awara  tttat  thara  ara  aignrficant  panaltiaa  for  autmittmg  faiaa  or  ir>complala 
information,  includuig  poaaibiHty  of  fina  Of  lmpri»onmant 


A.  Name  of  Dasigrtated  Representetive  Iplaaaa  printi 


B.  Signeture 


C.  Dete  Sigrted 


7344/aa.a 
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PIMS0  print  or  typt  in  th0  unshmttd 


only. 


^^msi 


bfflbtL 


Form  Approvad 

OMB  No.  XXXX-XXXX 

Approval  Expirms  XXXXX 


FOR  EPA  US£  ONLY 


1.  Date  deceived:  _ 

2.  Date  of  Initial  Review; 

a.  D  Complete       D  Inconiptote 
b.Q  Anproved      O  Disapproved 


By: 


3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By:. 


1991 


UMI 


1.D 

2.  D 

a.  I 

b.( 

3.  D. 

4.  D. 

Com 
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fiorm  Appro  v»d 

OMB  No.  XXXX-XXXX 

Approval  Exptrms  XXXXX 


By: 


im: 


By:. 
By:. 
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7244A 


DRAFT 
Date 

Pl»a3»  print  or  typt  in  tf>»  unshmdtd  »rt»s  orttf. 


10/21/91 


FORM 


ARP 


aouryAWriRNiMifaf 


form  Approvtd 

OMB  No.  XXXX-XXXX 

Apprev/  Expirma  X-XX-XX 


U.S.  ENVmONMENTAL  mOTECTION  AOENCV 

Repowering  Technology  Approval  Request 

(Single  Unit  Report) 


FoHovr  b}strucliofU  for  form  7244A. 


I.  UNIT  IDENTIFICATION 


A.  Unit  ARP  ID  Number 


mm 


B.  Short  Nam« 


C,  Thit  unit  «vil  b«: 
I    i  1 .  R«powar«d 
D  2.  R<pl»c«d  with  ■  rapowartd  unit 


D.  H  the  unH  id»ntifi«d  abovt  will  f  f  pl»c>d  inHth  «  fpo  wwtd  unK,  identtfy  «\»  r<powf*d  utrt: 


1.  Unit  ARP  ID  Number 


2.  Short  Neme 


II.  TECHNOLOGY  IDENTIFICATION     ^ 


A.  Identify  the  repowering  technology  that  wrtH  be  ueed  at  the  rapowerad  unit: 

r~l  1 .  Atmospheric  fhiidized  bed  combuetion 
:     Q  2.  Pressurized  fhjidbed  bad  combustioii 
v     LJ  3.  Integrated  gasification  combirtad  cyde 

1 j  4.  Magnetohydrodynamics 

I    I  5.  Integrated  gasification  fuel  caHs 

I    I  6.  Direct  coel-fired  turbine 

I I  7.  Indirect  coal-fired  turt>ine 

V    D  8.  Qualified  derivative  of  ]  lona  of  the  abowa  Istad  methods)  tsea  ftC,  bttowt 

I I  9.  Other  qualined  repowering  technology  fsae  U.C,  bahwl 

[jB.  Attached  is  a  vendor  guarantee  that  aatimatas  the  paiformanea  characteristics  of  the  repowering  technology  conaistam  with  tha 
requirements  of  40  CFR  Section  72.44(e). 

LJC.  Attached  is  a  vendor  guarantee  demonstrating  that  the  non^stad  technology  can  meet  the  parformance  characteristics  apecifisd 
in  40  CFR  Section  72.2. 


III.  STANDARD  PROVISIONS  &  PROHIBITIONS 


Prohibition 

No  repowering  extension  shall  be  fully  approved  until  the  Administrator  approves  tt)e  rspowering  technology  listed  on  this  form, 

pursuant  to  40  CFR  Ssction  72.44. 


IV.  CERTIFICATION 


/  certify  under  panalty  of  law  that  I  have  personally  axamirtad  and  am  fanOiar  with  tfia  information  aubmittad  in  this  and  accompan  ying 
doeumenls.    Basad  on  my  inquiry  of  thosa  indrvidtmis  with  primary  ratponaibaity  for  obtaining  ttia  Mormathn.  I  certify  that  the  information  la  ■ 
on  kno  wiedge  and  belief  true,  accurate,  and  complete.    I  am  aware  that  thara  are  significant  partaltiaa  for  aubmitting  false  or  irKorr^lete 
informetion,  including  possibility  of  fine  or  imprisonment. 


A.  Name  of  OasigrMted  Representetive  Ipleaseprintl 


B.  Signature 


FOR  EPA  USE  ONLY 


C.  Date  Sigrted 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.n  Complete       D  Incomplete 
b.Q  Approved      Q  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By:. 
Explain: 


By: 
By:. 


7144Aypt.1 
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UMI 


7244B 


DRAFT 
Date 

Plaast  print  or  typa  m  th*  tmahmdud  araos  onty. 


10/21/91 


FORM 


ARP 


8glMi^^l^p  aiiiiinwr 


Form  Approved 

0»M  No.  XXXX-XXXX 

Approy*/  Expires  X-XX-XX 


U.S.  guvwomnewTAi.  protection  agency 


Notification  of  Removal  from  Operation  to  install  Bepowering  Technology 

<Single  Unit  Report)' 


Follow  ktstructmna  for  form  7244B. 


I.  UNIT  IDENTIFICATIOW 


A.  Unit  ARP  ID  NumtMf 


-B.  Shoft  Nama 


II.  NOTIFICATION 


I    I  A.  Tha  unit  idantifiad  above  will  be  rarnovad  from  oparation  for  rtiatatlation  of  napoMartng  ymchnoiaga  on  imm'cid/Yvl'- 
[    I  B.  Tha  anit  idantifrad  above  will  be  removed  from  operation  parmaoar\tty  on  Imm/M/nl:  ' 


III.  STANDARD  PROVISIONS  &  PROHIBITIONS 


A.  Emieeiona  LimHatiana 

1 .  Tha  annual  Sulfur  Dioxide  emiasione  beflinnno  on  the  dote  of  removal  of  the  unit  from  operation  to  iratall  the  repowering 
technologv  or  of  permanent  ahutdown  for  replacement  shall  not  exceed  the  allowances  held  In  the  urtit's  Allowance  Tracking 
System  (ATS)  compiiance  sub-accounr  by  the  allowance  Irenefer  daadlirw 

2.  Any  unit  with  an  aporoved  repcwsnng  extension  shall  not  emir  Nitrogen  Oxides  in  excess  of  tha  applicable  limitation  in  ttia 
attached  permit  application  foi  that  unit  bagmning  on  ttta  ddta  that  the  unit  will  be  shut  down  tor  rapowenng  or  pemnanentty  ahut 
down  for  repiacement. 

3.  In  no  event  shall  env  untx  governed  by  a  repowering  extarwiun  plan  be  excused  from  compitanoe  with  any  other  ra<|uirement  of  the 
Act,  including  any  NAAQS  reciuiremam,  eny  SIP  raqutremant,  or  any  NSK. 

B.  Test  Methods 

Test  methods  sitall  be  those  indicated  m  the  attached  permit  application. 

C.  Reporting/Complianaa  Certification  Requiramatits 

1 .  Not  later  than  60  days  after  the  rapowered  unit  commenoas  operation  at  full  load,  tha  Designated  Rapraaantatiwa  ahoil  submit  a 
report  comparing  actual  hourly  enmastorM  of  any  paNutant  raguiatad  under  the  Act  at  the  rapowered  unit  and  at  ttte  axisting  unit 
prior  to  repowenr^. 

2.  The  Desigriateo  Representetive  shall  provide  ^written  notice  to  tiie  permitting  authority  within  10  daya  of  any  daviatiene  from  tfiis 
rspowenng  plan. 

3.  The  Oeeignatod  Representative  shaR  prooida  wrrttan  notice  60  days  prior  to  any  propoaad  revision  in  a  scheduled  incremant  of 
progrsoa 

4.  Should  the  technology,  demonstration  or  information  raouirsmenls  of  40  CFR  Section  72.44  not  t>e  met,  the  approved  rapowenng 
extenston  shall  t>e  deemed  null  and  void. 

0.  ProhibitionB 

1 .  It  shall  be  a  violation  of  the  Act  to  transfer  any  allowancee  aHoootad  to  a  unit  granted  a  rapowenng  axtansion  during  the  extanston 
period. 

2.  The  Designated  Representative  shall  not  replace  an  existing  unit  with  a  rapowered  unit  unleas  tt>e  following  conditions  «e  met: 

a.  the  replacemam  unit  shall  have  the  same  Designated  Raprasamativ?  es  the  replaced  unit; 

b.  the  laplacament  urxt  shell  replace  the  existing  unit;  and, 

c.  the  existing  unit  shall  be  retirad  from  serMoe  on  or  before  tha  date  tfM  replacement  unit  eommatices  oommercial  operation. 

3.  Beginnmg  in  tfie  year  2000  it  shall  t>e  a  violation  of  tha  Act  for  the  Deaignatad  Representative,  owner,  or  operator  of  a  repowarad 
unit  to  "fail  to  comply  with  ttw  requirements  of  this  section,  or  of  any  other  regulations  or  permit  retirements  implemantii^g  this 
section. 

4.  Should  the  technoloov,  demortstration,  or  information  raquiremsnts.of  tfm  aaetion  not  be  mat,  tha  WP'oved  repowering  extenoion 
shall  be  deemed  null  and  void. 

5.  No  repowering  extension  plan  shall  be  terminated  after  December  31 ,  1999.   The  Designated  Representative  for  a  repowering  uitit, 
however,  may  withdraw  and  tarmirtate  tha  repowering  extension  plan  at  any  time  prior  to  December  31,  1999,  using  the 
administrative  permit  amendment  procedures  set  forth  at  40  CFR  172.303. 

6.  Any  unit  that  is  grsnted  en  sxtsneion  undsr  tt>is  aaction  shall  not  be  eligible  for  a  waiver  under  Section  1 1 1  (j)  of  tfie  Act. 

7.  No  new  unit  that  is  designated  as  s  replacement  unit  for  an  existing  unit  qualifying  for  an  extension  under  this  section  and  tt>at  is 
locsted  at  s  different  sits  than  the  existing  unit  sttaU  racaiwaan  axamption.from  tha  ra^uiremente  impoeed  under  Title  I  of  tfie  Am, 
includiris 'Section  Til  cS  tha  Act. 


IV.  CERTIFICATION 


1.  Da 

2.  Di 

«.[ 

b.[ 

3.  Da 

4.  Da 

Comi 

/  certify  under  parjaJty  of  law  that  I  have  perso/yaity  axamirtad  and  am  familiar  witfi  the  information  submitted  in  this  and  accompanying 
documents.   Bssed  on  my  inquiry  of  those  individuals  with  pnmary  reaponsJMity  for  obtaining  tha  information,  I  canity  ttmt  tha  infomrnrthn  is 
on  knowledge  and  belief  true,  aoeurate,  and  i:oiiiphte.  1  am  awan  that  Hiara  are  aigrMftcanl  penalties  for  submitting  false  or  incomplete 

information,  including  possibility  of  fine  or  imprisonment. 

A.  Nome  of  Designated  Representative  iplease  print) 


B.  Signature 


C.  Date  Signed 


724487110.1 
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..    ■  form  Appmvtd 

OMB  No.  XXXXXXXX 
Approval  Expine  X-XX-XX 
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Ph—  print  Of  ryp«  m  th»  unatktdod  •rm  onfy. 


•autaa  AIM'  t\  fhMIJIM 


form  Appro<i»d 

OMB  No.  XXXX-XXXX 

Approve  Cxpirm  X-XX-XX 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.  D  Complete       D  Incomplete 
b.Q  Approved       CD  Disapproved 


Bv: 
Explain: 


3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 
By: 


«t  from  op«retion  to  install  th«  rapowenng 
wancas  held  in  the  unit's  Allowance  Tracking 

in  excass  of  the  applicable  limitation  in  the 

be  (hut  down  for  rapowarmg  or  parmanentty  shut 

frotn  compitance  with  any  ottwr  raquirament  of  the 


■d,  tha  Dasionatad  Rapraaantatiya  shall  submit  a 
tct  at  tha  rapowarad  unit  and  at  tha  axisting  unit 

thorrtv  within  10  days  of  any  daviadone  from  this 

I  propoaad  ravtaion  in  a  achadulad  incrannam  of 

action  72.44  not  ba  mat,  the  approwad  rapowaring 

ranted  a  rapowvnng  extension  dunng  tha  axtanaion 

red  unit  unless  ttta  following  corwittions  are  mat: 
replaced  unit; 

icement  unit  coroniewces  commerctai  operation. 
Representative,  owner,  or  operator  of  a  repowarad 
ilations  or  permit  re<^iremenu  implamanting  thtc 

ion  ftot  be  mat,  ttM  approved  rapowatino  axtanaion 

he  Designated  Repraaantative  for  a  rapowarino  xail, 
na  prior  to  Oacembar  31,  1999,  using  tha 

a  waiver  \mi»f  Section  1 1 1  ij)  of  tha  Act. 
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Phase  II  Acid  Rain  Permit  Program 
Instructions  for  Form  «7244,  7244A  and  7244B 

Farms  ^7244.  7244.\  and  7244B  Repowering 
Extension  Plan  Forms 

Clean  Air  Act  Section  409  and  the 
regulations  implementing  that  section  at  40 
CFR  72.44  provide  that  an  existing  unit  may 
be  granted  an  extension  of  its  Phase  II  Acid 
Rain  emissions  limitations  from  January  1. 
2000  to  December  31.  2003.  Units  that  are 
eligible  to  apply  for  a  repowering  extension 
are  existing  coal-fired  or  oil  Tired  utility  units 
that  had  an  actual  1985  sulfur  dioxide 
emissions  rate  equal  or  greater  than  1.2  lbs/ 
mmBtu.  To  qualify  for  such  an  extension,  the 
Designated  Representative  for  the  unit  must 
demonstrate  that  the  unit  will  be  repowered 
with  qualifying  clean  coal  technology,  or  will 
be  replaced  by  a  new  unit  that  uses  such 
repowering  technology. 

Instructions  for  Form  «7244 — Repowering 
Extension  Plan  Proposal 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A  and  B.  Enter  the  Acid  Rain  Program 
IdentlTication  Number  and  the  unit's  short 
name  from  part  I.  sections  A  and  B  of  the 
unifs  permit  application  (SF»  72200A). 

C.  Emissions  Data:  Enter  SOi  emissions 
limitations  information  for  the  unit,  including 
the  SIP  limit  and  the  1995  actual  emission 
rate. 

D.  Indicate  whether  the  unit  will  be 
repowered  or  replaced  with  a  repowered  unit. 

E.  If  the  unit  will  be  replaced,  for  the 
proposed  replacement  unit 

1.  Enter  the  Acid  Rain  Program 
Identification  Number. 

2.  Enter  the  unit's  short  name  from  Part  I, 
Section  B  of  the  replacement  unit's  permit 
application  (SF«  72200A). 

II.  Repowering  Proposal 

A.  Identify  the  repowering  technology  that 
will  be  used  at  the  repowered  unit.  If  your 
technology  is  not  listed  at  II  A  (IH^)-  mark 
(6). 

B.  For  all  technologies,  indicate  the  status 
of  the  technology  certification. 

III.  Activation  of  Plan 

Mark  the  appropriate  box  to  indicate 
whether  you  want  the  plan  to  go  into  effect 
upon  approval,  or  whether  you  want  to  have 
the  plan  remain  contingent.  If  you  do  not 
notify  the  Administrator  by  December  31. 
1997  of  a  decision  to  activate  the  plan,  the 
plan  will  be  null  and  void  after  that  date 

IV.  Repowering  Compliance  Schedule 

Indicate  the  proposed  dates  for  the  listed 
increments  of  progress  for  the  unit  that  will 
be  repowered. 

V.  Standard  Provisions  and  Prohibitions 

Section  V  of  the  form  lists  limits  and 
requirements  applicable  to  any  unit  for  which 
a  repowering  extension  plan  is  approved. 
This  section  of  the  form  does  not  require  that 
you  supply  information.  You  should  read  it 
carefully. 


VI.  Certifications 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  complelwiess  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  *^7244A— Repowering 
Technology  Approval  Request 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A  and  B.  Enter  the  Acid  Rain  Program 
Identification  Number  and  short  name  from 
part  I.  sections  A  and  B  of  the  unit  permit 
application. 

C.  Indicate  whether  the  unit  will  be 
repowered  or  replaced  with  a  repowered  unit 

D.  If  the  unit  will  be  replaced,  for  the 
proposed  replacement  unit,  enter  the  Acid 
Rain  Program  Identification  Number  and  the 
unit's  short  name  from  part  I.  sections  A  and 
B  of  the  replacement  unit's  permit  application 
(SF#  72200). 

II.  Repowering  Proposal 

A.  Identify  the  repowering  technology  that 
will  be  used  at  the  repowered  unit.  If  the 
proposed  technology  is  a  qualified  derivative 
of  one  of  the  technologies  listed  in  (l)-{5), 
mark  the  box  at  6,  fill  in  the  number  of  the 
listed  technology,  and  complete  part  IIC.  If 
your  technology  is  not  listed  at  IIA  (1H6). 
mark  (7)  and  complete  IIC. 

B.  Mark  this  if  you  have  marked  (l}-{5)  on 
the  form,  and  attach  the  required  vendor 
guarantee. 

C.  Mark  this  if  you  have  marked  (6)  or  (7) 
above,  and  attach  the  required  vendor 
guarantee. 

III.  Standard  Provisions  and  Prohibitions 

Section  III  of  the  form  lists  limits  and 
requirements  applicable  to  any  unit  for  which 
a  repowering  extension  plan  is  approved. 
This  section  of  the  form  does  not  require  that 
you  supply  information.  You  should  read  it 
carefully. 

IV.  Certifications 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

Instructions  for  Form  »7244B— Notification  of 
Removal  From  Operation  To  Install 
Repowering  Technology 

The  Designated  Representative  must 
submit  this  form  to  EPA  at  least  60  days  in 
advance  of  the  date  on  which  the  affected 
unit  that  has  been  granted  an  extension  is  to 
be  removed  from  operation  to  install  the 
repowering  technology. 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Unit  Identification 

A  and  B.  Enter  the  Acid  Rain  Program 
Identification  Number  and  the  unit's  short 


name  from  part  I.  sections  A  and  B  nf  the  unit 
permit  application. 

II.  Notification 

Provide  the  dates  that  the  unit  identified  in 
part  I  will  be  removed  from  operation  for 
installation  of  repowering  technology  or  for 
permanent  shutdown  in  the  case  of 
replacement  with  a  new  unit. 

III.  Standard  Provisions  and  Prohibitions 

Section  III  of  the  form  lists  limits  and 
requirements  applicable  to  any  unit  for  which 
a  repowering  extension  plan  is  approved. 
This  section  of  the  form  does  not  require  that 
you  supply  information.  You  should  read  it 
carefully. 

IV.  Certifications 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III, 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 

PART  73— SULFUR  DIOXIDE 
ALLOWANCE  SYSTEM 

Subpart  A— Background  and  Summary 

73.1  Purpose. 

73.2  Applicability. 

73.3  Definitions. 

73.4  Deadlines. 

Subpart  B— Allowance  Allocationa 

73.11-73.29    Allowance  calculations  and 
tables.  [Reserved] 

Subpart  C— Allowance  Tracking  System 

73.30    Allowance  tracking  system  accounts 

73.31 

73.32 

73.33 

73.34 

73.35 

73.36 

73.37 

73.38 

73.39 


Establishment  of  accounts. 

Allowance  account  contents. 

Authorized  account  representative. 

Recordation  in  accounts. 

Compliance. 

Banking. 

Account  error  and  dispute  resolution. 

Public  availability. 

Closing  of  accounts. 


Subpart  D— Allowance  Transfers 

73.50  Scope  of  transfers. 

73.51  Prohibition. 

73.52  Submission  of  transfers. 

73.53  EPA  recordation. 

73.54  Notification. 

73.55  Non-recordation  of  transfers. 

Subpart  E— Auctions,  Direct  Sales,  and 
Independent  Power  Producers  Written 
Guarantee 

Subpart  F — Energy  Conservation  and 
Renewable  Energy  Reserve 

73.80  Operation  of  allowance  reserve 
program  for  conservation  and  renewable 
energy. 

73.81  Qualifying  conservation  measures  and 
renewable  energy  generation. 

73.82  Application  for  allowances  from 
reserve  program. 

73.83  Secretary  of  Energy's  action  on 
Supplement  A  of  the  application. 

73.84  Administrator's  action  on 
applications. 
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name  from  part  I.  sections  A  and  B  of  thp  unit 
permit  application. 

II.  Notification 

Provide  the  dates  that  the  unit  identified  in 
part  I  will  be  removed  from  operation  for 
installation  of  rcpowering  technology  or  for 
permanent  shutdown  in  the  case  of 
replacement  with  a  new  unit. 

III.  Standard  Provisions  and  Prohibitions 

Section  III  of  the  form  lists  limits  and 
requirements  applicable  to  any  unit  for  which 
a  repowering  extension  plan  is  approved. 
This  section  of  the  form  does  not  require  that 
you  supply  information.  You  should  read  it 
carefully. 

IV.  Certifications 

The  proposed  designated  representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  part  III. 
section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. 


PART  73— SULFUR  DIOXIDE 
ALLOWANCE  SYSTEM 

Subpart  A— Background  and  Summary 

73.1  Purpose. 

73.2  Applicability. 

73.3  Definitions. 

73.4  Deadlines. 

Subpart  B— Allowance  Allocationa 

73.11-73.29    Allowance  calculations  and 
tables.  [Reserved] 

Subpart  C— Allowance  Tracking  System 

73.30  Allowance  tracking  system  accounts. 

73.31  Establishment  of  accounts. 

73.32  Allowance  account  contents. 

73.33  Authorized  account  representative. 

73.34  Recordation  in  accounts. 

73.35  Compliance. 

73.36  Banking. 

73.37  Account  error  and  dispute  resolution. 
73.36  Public  availability. 

73.39    Closing  of  accounts. 

Subpart  D— Allowance  Transfers 

73.50  Scope  of  transfers. 

73.51  Prohibition. 

73.52  Submission  of  transfers. 

73.53  EPA  recordation. 

73.54  Notification. 

73.55  Non-recordation  of  transfers. 

Subpart  E— Auctions,  Direct  Sales,  and 
Independent  Power  Producers  Written 
Guarantee 

Subpart  F— Energy  Conservation  and 
Renewable  Energy  Reserve 

73.80  Operation  of  allowance  reserve 
program  for  conservation  and  renewable 
energy. 

73.81  Qualifying  conservation  measures  and 
renewable  energy  generation. 

73.82  Application  for  allowances  from 
reserve  program. 

73.83  Secretary  of  Energy's  action  on 
Supplement  A  of  the  application. 

73.84  Administrator's  action  on 
applications. 


Ser. 

73.85  Administrator  review  of  the  reserve 
program. 

73.86  State  regulatory  autonomy. 

Appendix  A  to  Part  73 — Allowance  System 
Forms 

Appendix  B  to  Part  73 — List  of  Qualified 
Energy  Conservation  Measures 

Authority:  42  L'.S.C.  7651. 

Subpart  A— Background  and  Summary 
§  73.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
the  requirements  and  procedures  for  the 
following: 

(a)  The  allocation  of  sulfur  dioxide 
emissions  allowances; 

(b)  The  tracking,  holding,  and  transfer 
of  allowances; 

(c)  The  use  of  allowances  for  purposes 
of  compliance  and  for  purposes  of 
offsetting  excess  emissions  pursuant  to 
part  72  and  part  77; 

(d)  The  sale  of  allowances  through 
EPA-sponsored  auctions  and  a  direct 
sale,  including  the  independent  power 
producers  written  guarantee  program; 

(e)  The  application  for,  and 
distribution  of,  allowances  from  the 
Conservation  and  Renewable  Energy 
Reserve;  and 

(f)  The  qualifying  measures  and 
validation  procedures  for  reduced 
utilization  plans  under  part  72,  S  72.43. 

S73.2    Appllcabimy. 

The  following  parties  shall  be  subject 
to  the  provisions  of  this  part: 

(a)  Owners,  operators,  and  designated 
representatives  of  sources  deemed 
affected  pursuant  to  §  72.7; 

(b)  Any  new  independent  power 
producer  as  defined  in  Section  416  of  the 
Act  and  this  part,  except  as  provided  in 
Section  405(g)(6)  of  the  Act; 

(c)  Any  owner  of  an  affected  unit  who 
may  apply  to  receive  allowances  under 
the  Energy  Conservation  and  Renewable 
Energy  Reserve  Program  established  in 
Section  404(f)  of  the  Act; 

(d)  Any  small  diesel  refinery  as 
defined  in  this  part,  and  paragraph  'e)  of 
this  section  any  other  person,  as  defined 
in  this  part,  who  chooses  to  purchase, 
hold,  or  trade  allowances  as  provided  in 
Section  403(b)  of  the  Act 

§73.3    Definitions. 

The  terms  used  in  this  part  shall  have 
the  meaning  given  in  the  Act,  as 
interpreted  by  this  part  and  to  CFR  parts 
73-78,  and  in  this  section  as  follows: 

Account  number  means  the 
identification  number  given  to  each 
allowance  tracking  system  account 
pursuant  to  S  73.31(d). 

Acid  Ruin  Program  means  the  sulfur 
dioxide  and  nitrogen  oxides  air  pollution 
control  program  established  pursuant  to 


title  IV  of  the  Act  under  40  CFR  parts 
72-78. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Affected  unit  means  a  unit,  or  a 
source  that  opts  in  under  40  CFR  part  74. 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  Program. 

Allowance  means  an  authorization, 
allocated  by  the  Administrator  under 
the  Acid  Rain  program,  to  emit  up  to  one 
ton  of  sulfur  dioxide,  during  or  after  a 
specified  calendar  year. 

Allowance  Tracking  System  means 
the  system  by  which  Oie  Administrator 
allocates,  issues,  records,  and  tracks 
allowances. 

Allowance  Tracking  System  account 
means  an  account  in  the  Allowance 
Tracking  System  established  by  the 
Administrator  for  the  purposes  of 
allocating,  holding,  transferring,  and 
using  allowances. 

Allowance  transfer  deadline  means 
midnight  of  January  30  or,  if  January  30 
is  not  a  business  day,  midnight  of  the 
first  business  day  thereafter,  and  is  the 
last  day  on  which  allowances  may  be 
submitted  for  recordation  in  an  affected 
unit's  compliance  subaccount  for  the 
purposes  of  meeting  sulfur  dioxide 
emissions  hmitation  requirements  for 
the  previous  calendar  year. 

Alternate  authorized  account 
representative  means  the  natural  person 
designated  in  a  certiHcate  of 
representation  submitted  by  an 
authorized  account  representative  in 
accordance  with  subpart  B  of  part  72  in 
the  case  of  a  unit  account,  or  S  73.33  in 
the  case  of  a  non-unit  account,  to  act  on 
behalf  of  the  authorized  account 
representative  with  regard  to  all  matters 
within  the  authority  of  the  authorized 
account  representative  under  this  part 

Authorized  account  representative 
means  a  natural  person  who  may 
transfer  and  otherwise  dispose  of 
allowances  held  in  an  account  in  the 
Allowance  Tracking  Sjslem,  iuJuding. 
in  the  case  of  a  unit  account,  the 
designated  representative  of  the  owners 
and  operators  of  an  affected  unit 

Certifying  official,  for  purposes  of 
part  73,  means: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy-  or 
decision-making  functions  for  the 
corporation; 

(2)  For  a  partnership  or  sole 
proprietorship,  a  general  partner  or  the 
proprietor,  respectively;  and 


(.1)  For  a  local  government  entity  or. 
State.  Federal,  or  other  public  agency, 
either  a  principal  executive  officer  or 
ranking  elected  official. 

Compliance  subaccount  means  un 
affected  unit's  Allowance  Tracking 
System  subaccount  in  which  are  held. 
(1)  from  the  date  that  allowances  usable 
in  the  current  calendar  year  are 
recorded  under  \  73.34(a)  through 
December  31,  allowances  that  may  be 
used  for  compliance  for  the  current 
calendar  year  and,  (2)  after  December  31 
until  the  date  that  deductions  are  made 
under  S  73.35(b),  allowances  that  may 
be  used  for  compliance  for  the  preceding 
calendar  year. 

Compliance  use  date  means  the  first 
calendar  year  for  which  an  allowance 
may  be  used  for  purposes  of  meeting  a 
unit's  sulfur  dioxide  emissions  limitation 
requirements. 

Current  year  subaccount  means  the 
subaccount  in  an  Allowance  Tracking 
System  non-unit  account  in  which  are 
held  allowances  that  may  be  transferred 
for  the  purpose  of  meeting  a  unit's  sulfur 
dioxide  emissions  limitation 
requirements  in  the  currcnt  calendar 
year  until  December  31,  and  after 
December  31  until  the  date  that 
deductions  are  made  under  {  73.3S(b). 
for  the  purpose  of  meeting  such 
requirements  in  the  preceding  year. 

Customer  means  a  purchaser  of 
electricity  not  for  purposes  of 
transmission  or  resale. 

Demand-side  measures  means 
measures  to  improve  the  efficiency  of 
consumption  of  electricity  by  customers 
of  an  electric  utility  and  includes  the 
resources  set  forth  in  appendix  B(l)  of 
this  part. 

Designated  representative  means  a 
natural  person  authorized  by  the  owners 
and  operators  of  a  source  and  of  all 
affected  units  at  the  souroes,  as 
evidenced  by  a  certificate  of 
representation  submitted  in  accordance 
with  40  CFR  part  72,  subpart  B  to 
represent  and  legally  bind  the  owners 
and  operators  jo.ntly  and  severally  as  a 
matter  of  federal  law  in  all  matters 
pertaining  to  the  Acid  Rain  Program. 
Whenever  the  term  "responsible 
official"  is  used  in  40  CFTR  part  70  or  71 
or  in  a  State  operating  permit  program 
approved  pursuant  to  title  V  of  the  Act 
and  40  CFR  part  70.  it  shall  be  deemed 
fn  refer  to  the  "designated  represen- 
tative" as  defined  here  in  so  far  as  Acid 
Rain  Program  actions,  staodards,-  - 
requirements,  or  prohibitions  are 
concerned. 

Eleftric  uUlity  means  any  person. 
State  agency,  or  Federal  agency  that 
sells  electric  energy. 
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EPA  Consenalion  Verification 
Protocol  means  a  methodology 
developed  by  the  Administrator 
pursuant  to  §  73.82(c)  to  be  used  in 
calculating  the  electricity  saved  from 
energy  conservation  and  improved  unit 
efficiency  measures  for  the  purposes  of 
titlelVof  the  Act. 

Existing  affected  unit,  means,  for 
purposes  of  part  73.  a  unit  that  is  both 
an  affected  unit  and  an  existing  unit,  as 
defined  in  this  part. 

Existing  unit,  means  a  unit  (including 
a  unit  subject  to  section  111  of  the  Act) 
that  commenced  commercial  operation 
before  November  15, 1990.  Any  unit  that 
commenced  commercial  operation 
before  November  15, 1990  and  that  is 
modified,  reconstructed,  or  repowered 
after  November  15, 1990  shall  continue 
to  be  an  existing  unit.  Existing  units  do 
not  include  simple  combustion  turbines, 
or  units  that  serve  only  a  generator  with 
a  nameplate  capacity  of  25  MWe  or  less. 

First-in.  first-out  accounting  basis,  or 
FIFO,  means  the  following  order  for  the 
purposes  of  allowance  deductions 
pursuant  to  §  73.35(b): 

(1)  Allowances  originally  allocated  for 
the  unit  and  recorded  in  the  unit's 
compliance  subaccount  pursuant  to 
subpart  C  of  this  part,  beginning  with 
those  with  the  earliest  compliance  use. 
date,  and  followed  by 

(2)  Those  allowances  allocated  for 
other  units  and  recorded  in  the  unit's 
compliance  subaccount  pursuant  to 
subpart  D.  beginning  with  those  with  the 
earliest  date  of  recordation. 

Future  year  subaccount  means  a 
subaccount  in  an  Allowance  Tracking 
System  account  in  which  allowances  are 
held  for  one  of  the  30  years  following  the 
later  of  1995  or  a  current  calendar  year 
following  1995. 

Hybrid  generating  facility  means  a 
plant  that  generates  electricity  using  a 
combination  of  renewable  energy  (wind, 
solar,  biomass,  or  geothermal)  and  non- 
renewable energy  resources. 

Least  cost  plan  means  a  least  cost 
energy  conservation  and  electric  power 
planning  methodology  employed  by  an 
electric  utility  that  evaluates  the  full 
range  of  existing  and  incremental 
resources  in  order  to  meet  expected 
future  demand  at  lowest  system  cost. 
These  resources  include  but  are  not 
limited  to.  new  power  supplies,  energy 
conservation,  load  management,  and 
renewable  energy  resources. 

Load  management  means  economic 
reduction  of  electric  energy  demand 
during  a  utility's  peak  generating 
periods. 

Set  income  neutrality  means,  in  the 
case  of  energy  conservation  measures 
undertaken  by  an  electric  utility  whose 
rates  are  regulated  by  a  State  regulatory 


authority,  rates  and  charges  established 
by  the  State  regulatory  authority  that 
ensure  that  the  net  income  earned  by 
the  utility  on  the  book  value  of  its  State- 
jurisdictional  equity  investment  will  be 
no  lower  as  a  consequence  of  its 
expenditures  on  qualified  cost-effective 
energy  conservation  measures  and  any 
associated  lost  sales  than  it  would  have 
been  had  the  utility  not  made  such 
expenditures. 

Non-unit  account  means  an 
Allowance  Tracking  System  account 
that  is  not  a  unit  account. 

Period  of  applicability  means  the 
period  on  or  after  January  1. 1992  and 
before  the  earlier  of: 

(1)  December  31.  2000,  or 

(2)  The  date  on  which  any  unit  that  is 
owned  or  operated  by  an  electric  utility 
becomes  an  affected  unit. 

Person  means  an  individual, 
corporation,  partnership,  association. 
State,  municipality,  political  subdivision 
of  a  State,  and  any  agency,  department, 
or  instrumentality  of  the  United  States 
and  any  officer,  agent,  or  employee 
thereof. 

Process  source  shall  have  the  meaning 
provided  in  40  CFR  part  74. 

Receive  or  receipt  of  means  the 
coming  into  possession  of  a  request  or 
notification  transmitted  by  certified 
United  States  Mail,  with  the  indication 
of  its  official  postmark,  or  by  other 
means,  with  an  equivalent  official  time 
and  date  mark  to  indicate  the  time  of 
dispatch  and  a  record  of  delivery. 

Recordation  means  the  official 
deposit  or  withdrawal  of  allowances,  by 
the  Administrator,  in  or  from  an  account 
or  subaccount  in  the  Allowance 
Tracking  System. 

Reduced  utilization  means  a 
reduction,  during  any  calendar  year 
during  Phase  I,  in  the  annual  average 
heat  input  at  an  affected  unit,  below  the 
unit's  baseline,  where  such  reduction 
subjects  the  unit  to  the  requirements  of 
§  72.43. 

Renewable  energy  input  means  the 
quantity  of  biomass.  solar,  geothermal. 
or  wind  resources  (in  Btu's)  consumed  in 
the  process  of  generating  electricity  (in 
kilowatt  hours). 

Secretary  of  Energy  means  the 
Secretary  of  the  United  States 
Department  of  Energy  or  the  Secretary's 
duly  authorized  representative. 

Serial  number  means  the  unique 
identification  number  assigned  to  each 
allowance  by  the  Administrator, 
pursuant  to  §  73.34(d). 

Small  diesel  refinery  (reserved). 

State  regulatory  authority  means  a 
state-based  authority  or  commission 
responsible  for  oversight  of  the 
operations  of  electric  utilities,  including. 


but  not  limited  to.  rates  and  charges  to 
customers. 

Submit  means  to  send  or  to  transmit 
information  or  correspondence  in 
writing  by  certified  United  States  Mail, 
with  the  indication  of  its  official 
postmark,  or  by  other  means,  with  an 
equivalent  official  time  and  date  mark  to 
indicate  the  time  of  dispatch  and  a 
record  of  delivery. 

Supply-side  measures  means 
measures  to  improve  the  efficiency  of 
activities  or  facilities  used  by  an  electric 
utility  to  provide  electricity  to  its 
customers  and  includes  the  measures  set 
forth  in  appendix  B{2)  of  this  part. 

Sulfur  dioxide  emissions  limitation 
requirements  means  the  limitation  on 
sulfur  dioxide  emissions  specified  for  an 
affected  unit  in  section  403.  section  404, 
or  section  405  of  the  Act  or  in  the  unit's 
permit. 

Transferee  account  means  the 
Allowance  Tracking  System  account  to 
which  allowances  are  being  transferred. 

Transferror  account  means  the 
Allowance  Tracking  System  account 
from  which  allowances  are  being 
transferred. 

Transferror  unit  account  means  a  unit 
account  that  is  a  transferror  account. 

Unit  account  means  an  Allowance 
Tracking  System  account  that  is 
established  for  an  affected  unit. 

Use  of  allowances  means  the 
deduction  and  consumption  of 
allowances  to  offset  sulfur  dioxide 
emissions  in  compliance  with  sulfur 
dioxide  emissions  limitation 
requirements. 

§  73.4    Deadlines. 

In  any  year  in  which  the  deadline  for 
an  action  authorized  or  required  under 
this  part  falls  on  a  non-business  day,  the 
deadline  will  be  the  first  business  day 
after  the  date  stated  in  this  part. 

Subpart  B— Allowance  Allocations 

§  §  73.1 1-73.29    Allowance  calculations  and 
tables.  [Reserved] 

Subpart  C— Allowance  Tracking 
System 

§  73.30    Allowance  tracking  system 
accounts. 

(a)  Nature  and  function  of  unit 
accounts.  The  Administrator  will 
establish  accounts  for  all  affected  units 
pursuant  to  §  73.31  (a)  and  (b)  and  part 
74.  All  allocations  of  allowances 
pursuant  to  subparts  A  and  E  and  parts 
72  and  74,  transfers  of  allowances  made 
pursuant  to  subparts  C  and  D,  and 
deductions  of  allowances  made  for 
purposes  of  offsetting  emissions 
pursuant  to  §  73.35  (b)  and  (f)  and  part 
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but  not  limited  to.  rates  and  charges  to 
customers. 

Submit  means  to  send  or  to  transmit 
information  or  correspondence  in 
writing  by  certified  United  States  Mail, 
with  the  indication  of  its  official 
postmark,  or  by  other  means,  with  an 
equivalent  official  time  and  date  mark  to 
indicate  the  time  of  dispatch  and  a 
record  of  delivery. 

Supply-side  measures  means 
measures  to  improve  the  efficiency  of 
activities  or  facilities  used  by  an  electric 
utility  to  provide  electricity  to  its 
customers  and  includes  the  measures  set 
forth  in  appendix  B(2)  of  this  part. 

Sulfur  dioxide  emissions  limitation 
requirements  means  the  limitation  on 
sulfur  dioxide  emissions  specified  for  an 
affected  unit  in  section  403,  section  404, 
or  section  405  of  the  Act  or  in  the  unit's 
permit. 

Transferee  account  means  the 
Allowance  Tracking  System  account  to 
which  allowances  are  being  transferred. 

Transferror  account  means  the 
Allowance  Tracking  System  account 
from  which  allowances  are  being 
transferred. 

Transferror  unit  account  means  a  unit 
account  that  is  a  transferror  account. 

Unit  account  means  an  Allowance 
Tracking  System  account  that  is 
established  for  an  affected  unit. 

Use  of  allowances  means  the 
deduction  and  consumption  of 
allowances  to  offset  sulfur  dioxide 
emissions  in  compliance  with  sulfur 
dioxide  emissions  limitation 
requirements. 

§  73.4    Deadlines. 

In  any  year  in  which  the  deadline  for 
an  action  authorized  or  required  under 
this  part  falls  on  a  non-business  day,  the 
deadline  will  be  the  first  business  day 
after  the  date  stated  in  this  part. 

Subpart  B— Allowance  Allocations 

§§73.11-73.29    Allowance  calculations  and 
tables.  [Reserved] 

Subpart  C— Allowance  Tracking 
System 

§  73.30    Allowance  tracking  system 
accounts. 

(a)  Nature  and  function  of  unit 
accounts.  The  Administrator  will 
establish  accounts  for  all  affected  units 
pursuant  to  §  73.31  (a)  and  (b)  and  part 
74.  All  allocations  of  allowances 
pursuant  to  subparts  A  and  E  and  parts 
72  and  74,  transfers  of  allowances  made 
pursuant  to  subparts  C  and  D,  and 
deductions  of  allowances  made  for 
purposes  of  offsetting  emissions 
pursuant  to  §  73.35  (b)  and  (f)  and  part 
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77  will  be  recorded  in  the  unit's 
Allowance  Tracking  System  account, 
(b)  Nature  and  function  of  non-unit 
accounts.  Transfers  of  allowances  held 
for  any  person  other  than  an  affected 
unit,  made  pursuant  to  subparts  C,  D,  E. 
and  F,  will  be  recorded  in  that  person's 
Allowance  Tracking  System  account 
established  pursuant  to  §  73.31(c). 

§  73.31    Establishment  of  accounts. 

,(a)  Existing  affected  units.  (1)  Not 
later  than  January  30, 1993,  the 
Administrator  will  establish  an 
Allowance  Tracking  System  account  for 
each  unit  that  is,  or  will  become,  an 
existing  affected  unit  pursuant  to  section 
404(a)  or  section  405  of  the  Act; 

(2)  (i)  For  units  that  become  affected 
units  pursuant  to  section  404(b),  section 
404(c),  and  section  408(c)(1)(B)  of  the 
Act  and  §  72.42  and  %  72.43,  the 
Administrator  will  establish  unit 
accounts  pursuant  to  §  72.42  and  §  72.43; 
and 

(ii)  For  sources  that  become  affected 
units  pursuant  to  §  72.49  and  part  74,  the 
Administrator  will  establish  a  unit 
account  for  each  unit. 

(b)  New  units.  Upon  receipt  of  a  valid 
certificate  of  representation  for  a  new 
unit  pursuant  to  part  72,  the 
Administrator  will  establish  an 
Allowance  Tracking  System  account  for 
the  unit. 

(c)  Non-unit  accounts.  (1)  Any  person 
may  apply  to  open  an  Allowance 
Tracking  System  account  for  the 
purpose  of  holding  and  transferring 
allowances.  Such  application  shall  be 
submitted  to  the  Administrator  by 
means  of  the  New  Account/New 
Authorized  Account  Representative 
Form,  in  appendix  A  of  this  part,  which 
will  include,  at  a  minimum; 

(i)  Name  and  title  of  the  authorized 
account  representative  pursuant  to 
S  73.33; 

(ii)  Mailing  address,  telephone  number 
and  facsimile  transmission  number,  if 
any,  of  the  authorized  account 
representative; 

(iii)  Organization  or  company  name  (if 
applicable)  and  type  of  organization  (if 
applicable);  and 

(iv)  Certification  by  the  authorized 
account  representative  pursuant  to 
§  73.33(c). 

(2)  Upon  receipt  of  such  application, 
the  Administrator  will  establish  an 
Allowance  Tracking  System  account  for 
the  person  identified  in  the  application 
pursuant  to  §  73.33(b)  and  (c). 

(d)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  pursuant  to  this  section. 


§  73.32    Allowance  account  contents. 

Each  allowance  account  will  include, 
at  a  minimum,  the  following: 

(a)  The  name,  address,  telephone 
number  and  facsimile  transmission 
number,  if  any.  of  the  authorized 
account  representative  and,  in  the  case 
of  a  unit  account,  a  list  of  all  persons 
identified  as  owners  of  record  in 

§  72.20(c)(4).  or,  in  the  case  of  a  non-unit 
account,  a  list  of  all  persons  with  an 
ownership  interest  identified  in 
§  73.33(c)(1); 

(b)  A  list  of  all  transfers  of  allowances 
to,  and  from,  the  account,  including  the 
identity  of  the  transferror  and  transferee 
accounts; 

(c)  In  the  case  of  a  unit  account  for  an 
existing  affected  unit,  beginning  in  1995, 
a  compliance  subaccount; 

(d)  In  the  case  of  a  unit  account  for  a 
new  unit,  a  compliance  subaccount; 

(e)  In  the  case  of  a  non-unit  account,  a 
current  year  subaccount; 

(f)  Future  year  subaccounts  for  each 
of  the  30  calendar  years  following  the 
later  of  1995  or  the  current  calendar 
yean 

(g)  In  the  case  of  a  unit  account,  the 
current  total  of  sulfur  dioxide  emissions 
in  tons  for  the  current  calendar  year  as 
reported  to  date  pursuant  to  part  75. 

§  73.33    Authorized  account 
representative. 

Following  the  establishment  of  an 
Allowance  Tracking  System  account,  all 
matters  pertaining  to  the  account, 
including,  but  not  limited  to.  the  use  and 
transfer  of  allowances  in  the  account, 
shall  be  undertaken  only  by  the 
authorized  account  representative. 

(a)  Unit  accounts.  For  purposes  of 
accounts  for  affected  units,  the 
authorized  account  representative  shall 
be  the  designated  representative  for  the 
unit  certified  pursuant  to  S  72.20  and 
shall  be  subject  to  the  requirements  of 
subpart  B  of  part  72. 

(b)  Non-unit  accounts.  For  purposes  of 
a  non-unit  account,  the  authorized 
account  representative  shall  be  the 
person  authorized  in  the  application  for 
opening  the  account  submitted  pursuant 
to  §  73.31(c).  which  may  be  modified 
pursuant  to  paragraph  (e)  of  this  section. 

(c)  Certificate  of  representation  for 
the  authorized  account  representative. 
No  allowance  transfers  will  be  recorded 
for  a  non-unit  account  until  the 
authorized  account  representative  has 
signed  a  certificate  of  representation  on 
the  New  Account/New  Authorized 
Account  Representative  Form  and  the 
Administrator  has  established  the  new 
account.  The  certificate  of 
representation  shall  include: 

(1)  A  list  of  all  persons  with  an 
ownership  interest  with  respect  to  the 


allowances  held  in  the  non-unit  account 
and  which  shall  be  amended  and 
resubmitted  within  30  days  following 
any  transaction  giving  rise  to  any 
change  of  ownership  interest,  by  means 
of  a  New  Account/New  Authorized 
Account  Representative  Form; 

(2)  A  statement  that  the 
representative  was  selected  by  an 
agreement  binding  on  all  persons  who 
have  an  ownership  interest  with  respect 
to  the  allowances  held  in  the  non-unit 
account  that  includes  a  specification  of 
the  terms  and  conditions  under  which 
an  alternate  authorized  account 
representative,  if  any,  is  to  act  in  place 
of  the  authorized  account 
representative: 

(3)  A  statement  that  the  authorized 
account  representative  has  all  necessary 
authority  to  carry  out  the  duties  and 
responsibilities  of  the  authorized 
account  representative  as  enumerated  in 
this  part; 

(4)  A  statement  that  the  authorized 
account  representative  will  abide  by  the 
fiduciary  responsibilities  assigned 
pursuant  to  the  binding  agreement. 
Where  only  one  person  has  ownership 
interest  with  respect  to  the  allowances 
in  an  account,  the  certification  shall 
state  that  all  allowances  in  the  account 
are  deemed  to  be  held  for  that  person. 

(d)  Alternate  authorized  account 
representative.  For  a  non-unit  account, 
the  certificate  of  representation  may 
designate  one  alternate  authorized 
account  representative  to  act  on  behalf 
of  the  certifying  authorized  account 
representative  in  the  event  the 
authorized  account  representative  is 
absent  or  otherwise  not  available  to 
perform  actions  or  duties  specified  in 
this  part.  The  alternate  shall  be  a 
natural  person  and  shall  be  authorized 
provided  that:  the  conditions  and 
procedures  of  the  certificate  of 
representation,  specified  in  paragaph  (c) 
of  this  section  are  met,  and: 

(1)  In  the  event  of  a  conflict,  any 
action  taken  or  submission  made  by  the 
authorized  account  representative  shall 
take  precedence  over  any  action  taken 
by  the  alternate  authorized  account 
representative  if,  in  the  Administrator's 
judgment,  the  actions  are  concurrent 
and  conflicting; 

(2)  The  alternate  authorized  account 
representative  may  be  changed  at  any 
time  by  the  authorized  account 
representative  upon  submission  of  a 
new  certificate  of  representation  to  the 
Administrator  as  provided  in  paragraph 
(c)  of  this  section. 

(3)  The  alternate  authorized  account 
representative  shall  be  subject  to  the 
provisions  of  this  part; 
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(4)  Whenever  the  lerm  "authorized 
account  representative"  is  used  in  this 
part  it  shall  be  construed  to  include  the 
alternate  authorized  account 
representative,  unless  such  a 
construction  would  be  illogical  from  the 
context;  and 

(5)  Any  action,  representation  or 
failure  to  act  by  the  alternate  authorized 
account  representative  when  acting  in 
that  capacity  shall  be  deemed  to  be  an 
action  of  the  authorized  account 
representative,  with  all  the  rights, 
duties,  and  responsibilities  pertaining 
thereto. 

(e)  Changes  to  the  authorized  account 
representative.  An  authorized  account 
representative  for  a  non-unit  account 
may  be  succeeded  by  any  person  who 
submits  a  New  Account/New 
Authorized  Account  Representative 
Form  and  certification  pursuant  to 
paragraph  (c)  of  this  section.  The  actions 
of  an  authorized  account  representative 
for  a  non-unit  account  shall  be  binding 
on  any  successor. 

(f)  Objections  to  the  authorized 
account  representative.  Except  for  a 
certification  pursuant  to  paragraph  (e)  of 
this  section,  no  objection  or  other 
communication  submitted  to  the 
Administrator  concerning  any 
submission  to  the  Administrator  by  the 
authorized  account  representative  shall 
affect  the  recordation  of  transfers 
submitted  by  the  authorized  account 
representative  pursuant  to  subpart  D. 
Neither  the  United  States,  the 
Administrator,  nor  any  permitting 
authority  will  adjudicate  any  dispute 
between  and  among  persons  concerning 
any  submission  to  the  Administrator  by 
the  authorized  account  representative; 
any  actions  of  the  authorized  account 
representative;  or  any  other  matter 
arising  directly  or  indirectly  from  the 
certification,  actions  or  representations 
of  the  authorized  account 
representative. 

§  73.34    Recordation  in  accounts. 

(a)  Recordation  in  compliance 
subaccounts.  At  the  beginning  of  1995 
and.  in  the  case  of  each  year  thereafter, 
after  the  Administrator  has  made  all 
deductions  from  a  unit  compliance 
subaccount  pursuant  to  S  73.35(b),  the 
Administrator  will  record  in  the 
comphance  subaccount  established  for 
each  unit  pursuant  to  §  73.31(a}  and 

§  73.31(b)  the  allowances  held  in  the 
future  year  subaccount  for  the  year 
corresponding  to  the  current  calendar 
year. 

(b)  Recordation  in  future  year 
subaccounts.  Allowances  in  each  future 
year  subaccount  for  each  existing 
affected  unit  will  reflect: 


(1)  All  allowances  allocated  for  the 
unit  for  the  year  pursuant  to  subpart  B: 

(2)  All  allowances  allocated  pursuant 
to  S  72.41; 

(3)  AU  allowances  allocated  pursuant 
to  S  72.42; 

(4)  All  allowances  allocated  pursuant 
to  §  72.43; 

(5)  All  allowances  allocated  pursuant 
to  §  72.44; 

(6)  All  allowances  allocated  pursuant 
to  subpart  F; 

(7)  In  the  case  of  a  unit  or  process 
source  subject  to  the  provisions  of  part 
74,  all  allowances  allocated  pursuant  to 
part  74; 

(8)  All  allowances  added  as  a  result  of 
purchases  from  the  annual  auctions  or 
direct  sale  pursuant  to  subpart  E; 

(9)  All  allowances  added  or  deducted 
as  a  result  of  allowance  transfers 
recorded  pursuant  to  subpart  D;  and 

(10)  All  allowances  deducted  pursuant 
to  §  73.35(e)  and  part  77. 

(c)  Recordation  in  current  year 
subaccounts.  At  the  beginning  of  1995 
and  each  year  thereafter,  the 
Administrator  will  record  in  the  current 
year  subaccount  established  for  non- 
units  pursuant  to  §  73.31(c)  the 
allowances  held  in  the  future  year 
subaccount  for  the  year  corresponding 
to  the  current  calendar  year. 

(d)  Serial  numbers  for  allocated 
allowances.  Upon  the  allocation  of 
allowances  for  an  existing  affected  unit 
pursuant  to  subpart  B  and  the  allocation 
of  allowances  pursuant  to  §§  72.41, 
72.42.  72.43.  and  72.44  and  part  74.  the 
Administrator  will  assign  each 
allowance  a  unique  identification 
number. 

(e)  Serial  numbers  for  allowances  in 
Reserves.  The  Administrator  will  assign 
a  unique  identification  number  to  each 
allowance  transferred  to  an  account 
from  a  reserve  established  pursuant  to 
the  requirements  of  sections  404(a)(2). 
404(g),  and  416(b)  of  the  Act  and  subpart 
B. 

§  73.35    Compliance. 

(a)  Allowance  transfer  deadline.  (1) 
No  allowance  shall  be  used  for  purposes 
of  compUance  with  a  unit's  sulfur 
dioxide  emissions  limitation 
requirements  pursuant  to  title  IV  of  the 
Act  and  paragraph  (b)  of  this  section 
unless: 

(i)  The  compliance  use  date  of  the 
allowance  is  no  later  than  the  year  in 
which  the  unit's  SOi  emissions  occurred; 
and 

(ii)  By  no  later  than  the  allowance 
transfer  deadline,  such  allowance  is 
recorded  in  the  compliance  subaccount 
or  its  transfer  into  the  compliance 
subaccount  is  properly  submitted  for 
recordation  in  the  compliance 


subaccount  for  the  unit  in  accordance 
with  the  requirements  of  subpart  D. 

(2)  The  date  of  submission  shall  be  the 
time  of  receipt  as  indicated  by  a  time 
and  date  mark  in  the  case  of  certified 
mail  or  by  electronic  transmission 
capable  of  indicating  the  time  of  receipt 
by  the  Administrator,  in  the  case  of  a 
submission  by  electronic  method. 

(b)  Deductions  for  compliance.  (1) 
Except  as  provided  in  paragraph  (e)  of 
this  section,  following  the  recordation  of 
transfers  properly  submitted  for 
recordation  in  the  compliance 
subaccount  pursuant  to  paragraph  (a)  of 
this  section  and  subpart  D,  the 
Administrator  will  deduct  from  each 
affected  unit's  compliance  subaccount 
allowances  equal  in  amount  to  the  sum 
of: 

(i)  The  unit's  sulfur  dioxide  emissions 
tonnage  during  the  immediately 
preceding  calendar  year  as  reported 
pursuant  to  part  75;  and 

(ii)  In  the  case  of  a  unit  subject  to  the 
requirements  of  S  72.43.  the  sulfur 
dioxide  emissions  tonnage  during  the 
immediately  preceding  calendar  year 
resulting  from  any  compensating 
generation,  pursuant  to  §  72.43  and 
subpart  K  of  part  72. 

(2)  The  Administrator  will  make 
deductions  until  either  the  number  of 
allowances  deducted  is  equal  in  amount 
to  the  sum  of  the  unit's  sulfur  dioxide 
emissions  tonnage  during  the 
immediately  preceding  calendar  year, 
calculated  pursuant  to  paragraph  (b)(2) 
(i)  and  (ii)  of  this  paragraph,  or  until  no 
more  allowances  remain  in  the 
subaccount.  Following  such  deduction, 
the  account  will  state  the  unit's  excess 
emissions,  if  any. 

(c)  Identification  of  allowances  by 
serial  number.  By  no  later  than  the 
allowance  transfer  deadline  for  the 
compliance  subaccount,  the  authorized 
account  representative  for  each  unit 
account  may  identify  by  serial  number 
the  allowances  to  be  deducted  from  the 
compliance  subaccount  for  purposes  of 
compliance  with  the  unit's  sulfur  dioxide 
emissions  limitation  requirements.  Such 
identification  shall  be  made  by 
submission  of  the  Compliance 
Deduction  Form,  in  appendix  A  of  this 
part,  or  by  such  electronic  method  as  the 
Administrator  may  prescribe  in  the 
future. 

(d)  First-in,  first-out.  In  the  absence  of 
an  identification  of  allowances  by  serial 
number,  as  provided  for  in  paragraph  (c) 
of  this  section,  the  Administrator  will 
deduct  allowances  on  a  first-in,  first-out 
(FIFO)  accounting  basis  beginning  with 
those  allowances  with  the  earliest 
compliance  use  date  originally  allocated 
for  the  unit  and  recorded  in  its 
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subaccount  for  the  unit  in  accordance 
with  the  requirements  of  subpart  D. 

(2)  The  date  of  submission  shall  be  the 
time  of  receipt  as  indicated  by  a  time 
and  date  mark  in  the  case  of  certified 
mail  or  by  electronic  transmission 
capable  of  indicating  the  time  of  receipt 
by  the  Administrator,  in  the  case  of  a 
submission  by  electronic  method. 

(b)  Deductions  for  compliance.  (1) 
Except  as  provided  in  paragraph  (e)  of 
this  section,  following  the  recordation  of 
transfers  properly  submitted  for 
recordation  in  the  compliance 
subaccount  pursuant  to  paragraph  (a)  of 
this  section  and  subpart  D,  the 
Administrator  will  deduct  from  each 
affected  unit's  compliance  subaccount 
allowances  equal  in  amount  to  the  sum 
of: 

(i)  The  unit's  sulfur  dioxide  emissions 
tonnage  during  the  immediately 
preceding  calendar  year  as  reported 
pursuant  to  part  75;  and 

(ii)  In  the  case  of  a  unit  subject  to  the 
requirements  of  S  72.43,  the  sulfur 
dioxide  emissions  tonnage  during  the 
immediately  preceding  calendar  year 
resulting  from  any  compensating 
generation,  pursuant  to  §  72.43  and 
subpart  K  of  part  72. 

(2)  The  Administrator  will  make 
deductions  until  either  the  number  of 
allowances  deducted  is  equal  in  amount 
to  the  sum  of  the  unit's  sulfur  dioxide 
emissions  tonnage  during  the 
immediately  preceding  calendar  year, 
calculated  pursuant  to  paragraph  (b)(2) 
(i)  and  (ii)  of  this  paragraph,  or  until  no 
more  allowances  remain  in  the 
subaccount.  Following  such  deduction, 
the  account  will  state  the  unit's  excess 
emissions,  if  any. 

(c)  Identification  of  allowances  by 
serial  number.  By  no  later  than  the 
allowance  transfer  deadline  for  the 
compliance  subaccount,  the  authorized 
account  representative  for  each  unit 
account  may  identify  by  serial  number 
the  allowances  to  be  deducted  from  the 
compliance  subaccount  for  purposes  of 
compliance  with  the  unit's  sulfur  dioxide 
emissions  limitation  requirements.  Such 
identification  shall  be  made  by 
submission  of  the  Compliance 
Deduction  Form,  in  appendix  A  of  this 
part,  or  by  such  electronic  method  as  the 
Administrator  may  prescribe  in  the 
future. 

(d)  First-in,  first-out.  In  the  absence  of 
an  identification  of  allowances  by  serial 
number,  as  provided  for  in  paragraph  (c) 
of  this  section,  the  Administrator  will 
deduct  allowances  on  a  first-in,  first-out 
(FIFO)  accounting  basis  b>eginning  with 
those  allowances  with  the  earliest 
compliance  use  date  originally  allocated 
for  the  unit  and  recorded  in  its 


compliance  subaccount,  and  followed 
by  those  allowances  allocated  for  other 
units  and  recorded  in  the  unit's 
compliance  subaccount  account 
pursuant  to  Subpart  D.  beginning  with 
those  with  the  earliest  date  of 
recordation. 

(e)  Deductions  for  excess  emissions. 
Unless  otherwise  provided  in  an 
approved  excess  emissions  offset  plan 
pursuant  to  part  77,  and  following  the 
process  of  recordation  set  forth  in 

§  73.34(a),  the  Administrator,  pursuant 
to  part  77,  will  deduct  from  the 
compliance  subaccount,  for  each  unit 
with  excess  emissions  for  the  preceding 
calendar  year,  allowances  in  an  amount 
equal  to  the  unit's  excess  emissions 
tonnage.  The  authorized  account 
representative  may  identify  by  serial 
number  in  the  excess  emissions  offset 
plan  submitted  pursuant  to  part  77  the 
allowances  to  be  deducted  from  the 
compliance  subaccount.  In  the  absence 
of  such  specification,  the  method  for 
identifying  allowances  to  be  deducted 
pursuant  to  this  section  will  be 
determined  at  the  discretion  of  the 
Administrator. 

(f)  Units  subject  to  common  emission 
stack  plans.  In  the  case  of  units  subject 
to  a  common  stack  plan  pursuant  to 

§§  75.11(a)  and  72.50,  the  Administrator 
will  aggregate  the  allowances  recorded 
in  the  compliance  subaccounts  for  all 
the  units  governed  by  the  plan  for 
purposes  of  making  deductions  pursuant 
to  paragraphs  (b)  and  (e)  of  this  section. 
The  Administrator  will  record  in  each 
unit's  compliance  subaccount  each 
unit's  per  capita  share,  adjusted  to  the 
nearest  allowance,  of  any  aggregated 
allowances  remaining  following 
deductions  made  pursuant  to 
paragraphs  (b)  and  (e)  of  this  section. 

(g)  Units  subject  to  amended  Phase  I 
substitution  and  compensating  unit 
plans.  Following  an  administrative 
amendment  to  a  compliance  plan 
pursuant  to  5  72.303(a)(ll)  with  respect 
to  unit(s)  subject  to  a  Phase  I 
Substitution  Plan  or  Phase  I 
Compensating  Unit  Plan,  the 
Administrator  will  deduct  from  the 
accounts  of  such  unit(s]  allowances 
recorded  pursuant  to  §  72.41(c)(2)  in  the 
case  of  a  substitution  plan  or 

§  72.43(b)(2)  in  the  case  of  a 
compensating  unit  plan. 

$73.36    Banking. 

(a)  Unit  accounts.  Any  allowance  not 
deducted  pursuant  to  §  73.35  will  remain 
in  the  compliance  subaccount. 

(b)  Non-unit  accounts.  In  the  case  of  a 
non-unit  account,  any  allowances  in  the 
current  year  subaccount  at  the  end  of 
the  current  calendar  year  will  remain  in 
the  current  year  subaccount  until 


transferred  to  another  account  pursuant 
to  §§73.52  and  73.53. 

§  73.37    Account  error  and  dispute 
resolution. 

(a)  Claim  of  error  The  authorized 
account  representative  may  notify  the 
Administrator  of  any  claim  that  there  is 
an  error  in  an  Allowance  Tracking 
System  account,  provided  that  such 
notification  is  received  by  the 
Administrator  by  no  later  than  either  20 
business  days  following  the  submission 
of  the  transfer  that  is  the  subject  of  the 
notification  or  10  business  days 
following  notification  pursuant  to  §  73.54 
or  §  73.55.  and  that  where  such  claim 
involves  allowances  transferred  to  or 
from  a  compliance  subaccount,  such 
notification  shall  be  received  by  the 
Administrator  by  no  later  than  15 
business  days  following  the  allowance 
transfer  deadline.  Such  notification  shall 
be  in  writing  and  shall  include: 

(1)  A  description  of  the  alleged  error, 

(2)  A  proposed  correction  of  the 
alleged  error 

(3)  Any  supporting  documentation  or 
other  information  concerning  the  alleged 
error  and  proposed  correction;  and 

(4)  Certification  by  the  authorized 
account  representative.  The 
Administrator  will  not  act  on 
notifications  received  after  the  stated 
deadlines. 

(b)  EPA  action.  The  Administrator,  at 
the  Administrator's  sole  discretion,  will 
determine  what  changes,  if  any,  will  be 
made  to  the  accounts  subject  to  the 
alleged  error.  Not  later  than  30  days 
cfter  receipt  of  notification  pursuant  to 
paragraph  (a)  of  this  section,  the 
Administrator  will  submit  to  the 
authorized  account  representative  a 
written  response  stating: 

(1)  The  determination  made  and  any 
action  taken  by  the  Administrator  and 

(2)  The  reasons  for  such  action. 

(c)  Appeal  for  reconsideration.  The 
authorized  account  representative  may 
appeal  for  reconsideration  of  the 
Administrator's  denial,  in  whole  or  in 
part,  of  any  claim  that  there  is  an  error 
in  an  Allowance  Tracking  System 
account,  by  resubmitting  the  claim  and 
the  request,  provided  that  the  request 
for  appeal  is  received  by  the 
Administrator  by  no  later  than  15 
business  days  following  the  authorized 
account  representative's  receipt  of 
notification  of  the  Administrator's 
decision  on  the  submitted  error  claim, 
and  that  where  such  claim  involves 
allowances  transferred  to  or  from  a 
compliance  subaccount,  such  appeal 
shall  be  received  by  the  Administrator 
by  no  later  than  15  business  days 
following  the  allowance  transfer 
deadline.  An  authorized  account 


representative  may  make  only  one 
appeal  for  reconsideration  of  a 
determination  on  a  claim  of  error. 

(d)  EPA  corrections.  The 
Administrator  may.  without  prior  notice 
and  at  the  Administrator's  sole 
discretion,  correct  any  errors  in  any 
account.  The  Administrator  will  notify 
the  authorized  account  representative 
by  no  later  than  30  days  following  such 
corrections. 

(e)  Excess  emissions  requirements. 
The  filing  of  notification  pursuant  to 
paragraph  (a)  of  this  section  or  the 
pendency  of  the  Administrator's  action 
pursuant  to  paragraph  (b)  of  this  section 
shall  not  affect  a  unit's  obligations 
under  Part  77. 

(f)  Waiver  of  Deadline.  The 
Administrator  may,  in  his  or  her 
discretion,  accept  submissions  made 
following  the  deadlines  imposed  in  this 
section  upon  a  demonstration  by  the 
authorized  account  representative  of 
good  cause  for  the  delay.  The  finding  of 
whether  good  cause  exists  shall  be  in 
the  sole  discretion  of  the  Administrator. 

§73.3«    Public  availability. 

Any  person  may  review  information 
compiled  pursuant  to  §  73.34  in  the 
Allowance  Tracking  System.  In  the 
future,  the  Administrator  will  prescribe, 
following  public  notice,  a  method  of 
electronic  communication  for  reviewing 
such  information. 

§  73.39    Closing  of  account*. 

(a)  Non-unit  accounts.  The  authorized 
account  representative  of  a  non-unit 
account  may  instruct  the  Administrator 
to  close  the  non-unit  account  by 
submitting  a  valid  Allowance  "Transfer 
Form,  in  Appendix  A  of  this  Part, 
pursuant  to  §  73.52  and  §  73.53, 
requesting  the  transfer  of  all  allowances 
held  in  the  account  into  another  account 
in  the  Allowance  Tracking  System,  and 
submitting  in  writing,  with  the  signature 
of  the  authorized  account 
representative,  a  request  to  delete  the 
non-unit  account  from  the  Allowance 
Tracking  System. 

[b)  Inactive  accounts.  If  a  non-unit 
account  shows  no  activity  for  a  period 
of  a  year  or  more  and  does  not  contain 
any  allowances  in  its  subaccounts,  the 
Administrator  will  notify  the  account's 
authorized  account  representative  that 
the  account  will  be  closed  and 
eliminated  from  the  Allowance  Tracking 
System  following  20  business  days  from 
the  date  the  notice  is  sent.  The  account 
will  be  closed  following  the  20-day 
period,  unless  the  Administrator 
receives  and  approves  a  request  for 
recordation  of  the  transfer  of  allowances 
into  the  account  pursuant  to  §  73.52.  or 
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the  authorized  account  representative 
submits,  in  writing,  demonstration  of 
good  cause  as  to  why  the  inactive 
account  should  not  be  closed.  The 
finding  of  good  cause  is  at  the  sole 
discretion  of  the  Administrator. 

Subpart  D— Allowance  Transfers 

§  73.50    Scop*  of  transfers. 

(a)  Except  as  provided  in  §  73.51,  the 
Administrator  will  record  transfers  of  an 
allowance  to  and  from  Allowance 
Tracking  System  accounts,  including, 
but  not  limited  to.  transfers  of  an 
allowance  to  and  from 
contemporaneous  future  year 
subaccounts,  and  transfers  of  an 
allowance  to  and  from  compliance 
subaccounts  and  current  year 
subaccounts,  and  transfers  of  all 
allowances  allocated  for  a  unit  for  each 
calendar  year  in  perpetuity,  provided 
that: 

(1)  Such  transfers  are  authorized  and 
certified  in  writing  by  the  submission  of 
a  completed  Allowance  Transfer  Form, 
or  by  such  other  method  as  the 
Administrator,  through  public  notice, 
may  prescribe  in  the  future,  by  the 
authorized  account  representatives  for 
both  the  transferror  account  and  the 
transferee  account: 

(2)  Each  allowance  identified  by  serial 
number  specified  pursuant  to 

§  73.52(a)(2)  is  in  the  transferror 
account,  except  when  a  request  for 
transfer  of  the  unit's  allowances  in 
perpetuity  is  indicated  correctly  on  the 
Allowance  Transfer  Form: 

(3)  Allowances  identified  by  serial 
number  specified  pursuant  to 

§  73.52(a)(2)  are  not  subject  to  the 
limitations  imposed  pursuant  to 
§  72.44(f)(3)(i),  and  on  opt-in  sources 
reducing  utilization  pursuant  to  Part  74; 
{4)(i)  In  the  case  of  a  transferror  unit 
account  for  which  a  transfer  is 
submitted  for  recordation  in  a 
compliance  subaccount  and: 

(A)  The  unit  had  excess  sulfur  dioxide 
emissions  in  the  immediately  preceding 
calendar  year,  and 

(B)  The  Administrator  has  not 
approved  the  unit's  excess  emissions 
offset  plan  or  deducted  allowances 
pursuant  thereto  from  the  unit's  account, 

(ii)  No  transfer  will  be  recorded  unless 
the  total  number  of  allowances  in  the 
compliance  subaccount  exceeds  the  sum 
of: 

(A)  The  number  of  allowances  subject 
to  the  transfer,  and 

(B)  The  unit's  excess  emissions  in  the 
immediately  preceding  calendar  year, 
and 

(5)  Transfers  of  allowances  in 
compliance  subaccounts  submitted  for 
recordation  following  the  allowance 


transfer  deadline  will  not  be  recorded 
until  after  completion  of  the  process  of 
recordation  set  forth  in  §  73.34(a). 

(b)  Notwithstanding  any  action  by  the 
Administrator  following  the  submission 
of  a  transfer  for  recordation,  it  shall  be 
unlawful  within  the  meaning  of  section 
414  of  the  Act  for  any  person  to  submit 
to  the  Administrator  a  transfer  for 
recordation  that  fails  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section. 

S  73.51    ProDibition. 

Except  as  provided  in  §  73.34(a),  the 
Administrator  will  not  record  a  transfer 
of  allowances  from  a  future  year 
subaccount  to  a  subaccount  for  an 
earlier  year. 

§  73.52    Submission  of  transfers. 

(a). Authorized  account 
representatives  seeking  recordation  of  a 
transfer  of  allowances  shall  submit  to 
the  Administrator  an  Allowan..e 
Transfer  Form  which  shall,  at  a 
minimum,  include: 

(1)  The  numbers  identifying  both  the 
transferror  and  transferee  accounts; 

(2)  A  specification  by  serial  number  of 
each  allowance  to  be  transferred; 

(3)  Signatures  of  the  authorized 
account  representatives  of  both  the 
transferror  and  transferee  account; 

(4)  Where  the  transferee  account  has 
not  been  established,  information  as 
required  pursuant  to  §  73.31  (b)  or  (c); 
and 

(5)  Where  the  transfer  involves  a  unit 
account,  certification  of 
acknowledgement  by  the  authorized 
account  representative  that  no  action 
the  Administrator  may  take  with  respect 
to  the  requested  transfer  affects  the 
unit's  obligation  to  comply  with  its 
annual  sulfur  dioxide  emissions 
limitation  requirements. 

(b)  Following  public  notice,  the 
Administrator  may  prescribe  in  the 
future  alternative  methods  for 
submission  of  an  allowance  transfer  for 
recordation. 

§73.53    EPA  recordation. 

Except  as  provided  in  §  73.50  and 
§  73.51.  the  Administrator  will  record  an 
allowance  transfer  by  no  later  than  five 
business  days  following  receipt  of 
information  pursuant  to  §  73.52.  by 
deducting  each  allowance  from  the 
transferror  account  and  adding  it  to  the 
transferee  account  as  specified  pursuant 
to  §  73.52,  provided  that: 

(a)  The  information  submitted 
pursuant  to  §  73.52  is  complete; 

(b)  The  transferror  account  includes 
each  allowance  identified  by  serial 
number  in  the  information  submitted 
pursuant  to  §  73.52;  and 


(c)  The  transfer  meets  all  applicable 
requirements  of  this  Subpart. 

§  73.54    Notification. 

The  Administrator  will  give  notice  of 
an  allowance  transfer  within  five 
business  days  following  the  recordation 
of  the  transfer.  Notice  will  be  in  writing 
or  by  such  other  method  as  the 
Administrator  may  prescribe  in  the 
future  following  public  notice,  to  the 
authorized  account  representatives  of 
both  the  transferror  and  transferee 
accounts. 

§  73.55    Non-recordation  of  transfers. 

(a)  Notification  of  non-recordation.  (1) 
Where  an  allowance  transfer  submitted 
for  recordation  fails  to  meet  the 
requirements  of  this  Subpart,  the 
Administrator  will  not  record  such 
transfer.  By  no  later  than  five  business 
days  following  receipt  of  the  Allowance 
Transfer  Form  by  the  Administrator,  the 
Administrator  will  notify,  in  writing  or 
by  such  electronic  method  as  the 
Administrator  will  prescribe  in  the 
future  through  public  notice,  the 
authorized  account  representatives  of 
the  accounts  subject  to  the  allowance 
transfer  submitted  for  recordation  of: 

(i)  Such  non-recordation,  and 
(ii)  The  reasons  for  such  non- 
recordation. 

(2)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  transfer  for 
recordation  following  such  notification. 

(b)  Administrator's  discretion  not  to 
record.  Notwithstanding  any  other 
provision  of  this  Subpart,  the 
Administrator,  at  the  Administrator's 
sole  discretion,  may  determine  not  to 
record  a  transfer  where  the  transferror 
account  is  for  a  unit  with  excess 
emissions  in  the  calendar  year 
preceding  the  date  on  which  the  transfer 
is  submitted  or  is  subject  to  a  proposed 
or  approved  compliance  plan  pursuant 
to  the  requirements  of  part  77. 

Subpart  E— Auctions,  Direct  Sales,  and 
Independent  Power  Producers  Written 
Guarantee 

Note:  Subpart  E  was  previously  published 
May  23. 1991  in  40  CFR  part  73.  at  56  FR 
23754-23759,  as  subpart  D.  and  is  now 
renamed  as  subpart  E. 

Subpart  F— Energy  Conservation  and 
Renewable  Energy  Reserve 

§  73.80    Operation  of  allowance  reserve 
program  tor  conservation  and  renewable 
energy. 

(a)  General.  Upon  approval  of 
applications  submitted  by  one  or  more 
electric  utilities,  for  each  ton  of  sulfur 
dioxide  emissions  deemed  to  have  been 
avoided  during  the  period  of 
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(c)  The  transfer  meets  all  applicable 
requirements  of  this  Subpart. 

§  73.54    NotificaUon. 

The  Administrator  will  give  notice  ol 
an  allowance  transfer  within  five 
business  days  following  the  recordation 
of  the  transfer.  Notice  will  be  in  writing 
or  by  such  other  method  as  the 
Administrator  may  prescribe  in  the 
future  following  public  notice,  to  the 
authorized  account  representatives  of 
both  the  transferror  and  transferee 
accounts. 

§  73.55    Non-recordation  of  transfers. 

(a)  Notification  of  non-recordation.  (1) 
Where  an  allowance  transfer  submitted 
for  recordation  fails  to  meet  the 
requirements  of  this  Subpart,  the 
Administrator  will  not  record  such 
transfer.  By  no  later  than  five  business 
days  following  receipt  of  the  Allowance 
Transfer  Form  by  the  Administrator,  the 
Administrator  will  notify,  in  writing  or 
by  such  electronic  method  as  the 
Administrator  will  prescribe  in  the 
future  through  public  notice,  the 
authorized  account  representatives  of 
the  accounts  subject  to  the  allowance 
transfer  submitted  for  recordation  of: 

(i)  Such  non-recordation,  and 
(ii)  The  reasons  for  such  non- 
recordation. 

(2)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  transfer  for 
recordation  following  such  notification. 

(b)  Administrator's  discretion  not  to 
record.  Notwithstanding  any  other 
provision  of  this  Subpart,  the 
Administrator,  at  the  Administrator's 
sole  discretion,  may  determine  not  to 
record  a  transfer  where  the  transferror 
account  is  for  a  unit  with  excess 
emissions  in  the  calendar  year 
preceding  the  date  on  which  the  transfer 
is  submitted  or  is  subject  to  a  proposed 
or  approved  compliance  plan  pursuant 
to  the  requirements  of  part  77. 

Subpart  E— Auctions,  Direct  Sales,  and 
Independent  Power  Producers  Written 
Guarantee 

Note:  Subpart  E  was  previously  published 
May  23. 1991  in  40  CFR  part  73.  at  56  FR 
23754-23759,  as  subpart  D.  and  is  now 
renamed  as  subpart  E. 

Subpart  F— Energy  Conservation  and 
Renewable  Energy  Reserve 

§  73.80  Operation  of  allowance  reserve 
program  tor  conservation  and  renewable 
energy. 

(a)  General.  Upon  approval  of 
applications  submitted  by  one  or  more 
electric  utilities,  for  each  ton  of  sulfur 
dioxide  emissions  deemed  to  have  been 
avoided  during  the  period  of 


applicability  through  the  use  of  one  or 
more  qualified  energy  conservation 
measures  or  of  qualified  renewable 
energy  generation  during  a  previous 
calendar  year  or  years,  the 
Administrator  will  allocate  «  single 
allowance  from  the  Conservation  and 
Renewable  Energy  Reser\'e  (the 
"Reserve")  in  the  order  in  which 
applications  are  received  until  a  total  of 
300,000  allowances  have  been  allocated. 

(b)  Period  of  applicability. 
Allowances  will  be  allocated  under  this 
Subpart  for  energy  conservation 
measures  or  renewable  energy 
generation  sources  that  are  operational 
after  January  1, 1992,  and  before  the 
earlier  of  December  31,  2000  or  the  date 
on  which  any  unit  owned  or  operated  by 
the  applicant  becomes  an  affected  unit 
under  Title  IV. 

(c)  Termination  of  the  Reserve.  The 
Administrator  will  allocate  any 
allowances  remaining  in  the  Reserve 
after  January  2,  2010  to  affected  units 
under  Section  405  of  the  Act  from  whom 
allowances  were  withheld  for  purposes 
of  establishing  the  Reserve.  Each  unit's 
allocation  will  be  calculated  as  follows: 

Remaining  Allowances  in  the  Reserve  x 
Unit's  Allowances  Withheld 

Total  Amount  in  Reserve 

(Allowances  will  be  rounded  to  the  nearest 
allowance) 

§  73.81     OualHytng  conservation  measures 
and  renewable  energy  generation. 

(a)  Qualified  energy  conservation 
measures.  A  qualified  energy 
conservation  measure  is  a  material  or 
device  not  operational  until  the  period 
of  applicability,  installed  in  the 
residence  or  facility  of  a  customer  to 
whom  the  electric  utility  sells  electricity, 
that: 

(1)  Is  specified  in  appendix  B(l):  or 

(2)  In  the  case  of  a  device  or  material 
that  is  not  included  in  Appendix B(l),  is 
a  cost-effective  demand-side  measure 
consistent  with  an  appilicabJe  least-cost 
plan  that  increases  the  efficiency  of  the 
customer's  use  of  electricity  (as 
measured  in  accordance  with  applicable 
State  verification  procedures  or  protocol 
or  with  the  EPA  Conservation 
Verification  Protocol)  without  increasing 
the  use  by  the  customer  of  any  fuel  other 
than  qualified  renewable  energy, 
industrial  waste  heat,  or  industrial 
waste  gases;  and 

(i)  Is  approved  by  the  State  regulatory 
authority  that  regulates  the  rates  of  the 
applicant:  or 

(ii)  Is  approved  by  the  Administrator, 
when  the  applicant  is  an  electric  utility 
whose  rates  are  Jiot  regulated  by  a  State 
regulatory  authority. 


fb)  Non-qualifying  energy 
consenation  measures.  Qualified 
energy  conservation  measures  shall  not 
include: 

(1)  Measures  that  were  operational 
before  January  1, 1992: 

(2)  Supply-side  nwasures: 

(3)  Conservation  programs  that  are 
exclusively  informational  or  educational 
in  nature:  or 

(4)  Load  management,  unless  kilowatt 
hour  savings  can  be  verified  by  the 
electric  utility  pursuant  to  §  73.82(c). 

(c)  Qualified  renewable  energy 
generation.  Qualified  renewable  energy 
generation  is  electric  generation,  not 
operational  until  the  period  of 
applicability,  that: 

(1)  Is  specified  in  appendix  B(3):  or 

(2)  In  the  case  of  renewable  energy 
generation  that  is  not  included  in 
appendix  B(3),  is  energy  generation 
derived  from  biomass  [i.e.,  combustible 
energy-producing  materials  from 
biological  sources  which  include  wood, 
plant  residues,  biological  wastes, 
landfill  gas,  energj'  crops,  and  eligible 
components  of  municipal  solid  waste), 
solar,  geothermal,  or  wind  resources  and 

(i)  Is  approved  by  the  State  regulatory 
authority  that  regulates  the  rates  of  the 
applicant:  or 

(ii)  Is  approved  by  the  Administrator, 
when  the  applicant  is  an  electric  utility 
whose  rates  are  not  regulated  by  a  State 
regulatory  authority. 

(d)  Non-qualifying  renewable  energy 
generation.  Qualified  renewable  energy 
generation  shall  not  include: 

(1)  Renewable  energy  generation  that 
was  operational  before  January  1, 1992: 

(2)  Measures  that  do  not  generate 
electricity  directly,  including  but  not 
limited  to  measures  that  may  reduce 
electricity  demand  without  providing 
electric  generation  directly  to  the 
electric  utility  for  sale  to  customers:  and 

(3)  Measures  that  appear  on  the  list  of 
qualified  energy  conservation  measures 
in  appendix  B(l). 

§  73.82    Application  for  allowances  from 
reserve  program. 

(a)  Application  requirements.  Each 
application  for  Conservation  and 
Renewable  Energj-  Reserve  allowances, 
as  included  in  appendix  A  of  this  part, 
and  accompanying  documentation,  shall 
demonstrate  that: 

(1)  The  applicant,  or  any  subsidiary  of 
the  applicant,  owns  or  operates,  in 
whole  or  in  part,  at  least  one  affected 
unit  or  is  a  utility  or  industrial  customer 
which  purchases  power  from  an  affected 
unit  (or  unitsj  under  "life-of-the-unil" 
firm  power  contractual  arrangements  as 
defined  in  section  402(27)  of  the  Act  (the 
applicant  shall  list  the  name  and 
Allowance  Tracking  System  account 


number  of  an  affected  unit  which  it 
owns  or  operates); 

(2)  The  applicant  is  paying  in  whole  or 
in  part  for  qualified  conservation 
measures  or  qualified  renewable  energy 
generation  (implemented  during  the 
period  of  applicability)  either  directly  or 
through  payment  to  another  person  that 
purchases  the  qualified  conservation 
measure  or  qualified  renewable  energy 
generation  (the  applicant  shall  specify 
the  amount  spent  on  the  conservation 
measure  or  the  renewable  energy 
generation): 

(3)  The  qualified  energy  conser\ation 
measure  adopted  or  qualified  renewable 
energy  generated,  or  both,  do  not  result 
in  any  net  increase  in  sulfur  dioxide 
emissions  (the  applicant  shall  certify 
that  this  requirement  was  met): 

(4)  The  applicant  has  prepared, 
pursuant  to  a  least-cost  planning 
process  that  provides  an  opportunity  for 
public  notice  and  comment,  and  the 
applicant  is  implementing  to  the 
maximum  extent  practicable,  a  least 
cost  plan  that  treats  demand-side 
resources  and  supply-side  resources  on 
a  consistent  and  integrated  basis:  takes 
into  account  necessary  features  for 
system  operation  such  as  diversity, 
reliability,  dispatchability,  and  other 
factors  of  risk:  and  that  may  take  into 
account  other  factors,  including  the 
social  and  environmental  costs  and 
benefits  of  resource  investments; 

(5)  The  qualified  energy  conservation 
measure  adopted  or  qualified  renewable 
energy  generated,  or  both,  are  consistent 
with  the  least  cost  plan: 

(6)  If  the  applicant  is  subject  to  the 
rate-making  jurisdiction  of  a  State 
regulatory  authority,  its  least  cost  plan 
has  been  approved  and  such  approval 
has  been  certified  by  the  regulatory 
authority  in  the  State  in  which  the 
qualifying  conservation  measures  are 
adopted  or  in  which  the  renewable 
energy  generation  is  utilized; 

(7)  If  the  applicant  is  not  subject  to  the 
rate-making  jurisdiction  of  a  State 
regulatory  authority,  its  least  cost  plan 
has  been  approved  and  certified  by  the 
entity  with  rate-making  authority  for 
such  utility  for  the  State  in  which  the 
qualifying  conservation  measures  are 
adopted  or  in  which  the  renewable 
energy  generation  is  utilized: 

(8)  If  the  applicant  is  not  subject  to  the 
jurisdiction  of  an  entity  with  ratemaking 
authority,  the  applicant  has  enclosed  a 
copy  of  its  least  cost-plan  with  its 
application  for  approval  by  the 
Administrator 

(9)(i)  If  the  applicant  is  subject  to  the 
ratemaking  jurisdiction  of  a  State 
regulatory  authority  and  is  submitting 
an  application  on  the  basis  of  qualified 


63274 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  Dccomber  3.  1991  /  Proposed  Rules 


energy  conservation  measures,  such 
Slate  regulatory  authority  has 
established  rates  and  charges  ensuring 
that  the  utility's  net  income  is 
compensated  in  full  (considering  factors 
such  as  risk)  for  lost  sales  attributable 
to  the  electric  utility's  conservation 
programs,  which  rates  and  charges  may 
include: 

(A)  General  rate-making  formulas  that 
decouple  utility  profits  from  actual 
utility  sales: 

(B)  Specific  rate  adjustment  formulas 
that  allow  a  utility  to  recover  in  its  retail 
rates  the  full  costs  of  conservation 
measures  plus  any  associated  net 
revenues  lost  as  a  result  of  reduced 
sales  resulting  from  conservation 
initiatives:  and 

(C)  Conservation  incentive 
mechanisms  designed  to  provide 
positive  Financial  rewards  to  a  utility  to 
encourage  implementation  of  cost- 
effective  measures:  and 

(ii)  Pursuant  to  paragraph  (b)  of  this 
section,  the  Secretary  of  Energy  has 
certified  the  establishment  of  such  net 
income  neutrality; 

(10)  The  applicant  has  implemented 
qualified  energy  conservation  measures 
identified  in  the  application  and/or  used 
qualified  renewable  energy  generation 
specified  in  the  application  for  purposes 
of  avoiding  emissions  during  the  period 
of  applicability: 

(11)  The  installation  of  qualified 
conservation  measures  has  achieved 
actual  energy  savings,  by  stating,  on  the 
basis  of  their  performance  following 
installation: 

(i)  The  amount  of  energy  savings  (in 
kilowatt  hours)  resulting  from  the 
measures  per  year 

(ii)  Pursuant  to  paragraph  (c)  of  this 
section,  the  methodology  used  to 
calculate  the  savings;  and 

(iii)  The  name  of  the  person  who 
performed  the  calculation; 

(12)  The  amount  of  yearly  qualified 
renewable  energy  generation  has 
achieved  actual  energy  savings,  by 
stating  (and  submitting  documentation, 
including  copies  of  plaht  operation 
records,  supporting  such  statements): 

(i)  The  hours  of  operation  (on  a  BTU 
basis)  during  a  previous  calendar  year 
or  years;  and 

(ii)  The  nameplate  capacity,  in 
megawatts,  of  the  renewable  generation 
-   facility; 

(13)  Qualified  renewable  energy 
generation  using  a  hybrid  generating 
facility,  including,  but  not  limited  to.  a 
municipal  solid  waste  combustion 
facility,  has  achieved  actual  energy 
savings,  by  stating  (and  submitting 
documentation,  including  copies  of  plant 
operation  records,  supporting  such 
statements): 


(i)  The  quantity  of  renewable  energy 
input  (on  a  Btu  basis)  and  the  portion  of 
electric  generation  that  can  be 
attributed  to  that  renewable  energy 
input;  and 

(ii)  The  nameplate  capacity,  in 
megawatts,  of  the  hybrid  renewable 
generation  facility; 

(14)  The  implementation  of  qualified 
energy  conservation  measures  or  the  use 
of  qualified  renewable  energy 
generation  has  resulted  in  avoided 
sulfur  dioxide  emissions  during  the 
period  of  applicability,  by  stating  the 
number  of  tons  avoided  as  calculated 
pursuant  to  paragraph  (d)  of  this  section. 

(b)  Application  to  the  Secretary  of 
Energy.  (1)  Using  Supplement  A  of  the 
Application  for  Energy  Conservation 
and  Renewable  Energy  Reserve 
Allowances,  for  purposes  of  this 
paragraph  and  paragraph  (a)(9)(ii)  of 
this  section,  the  applicant  shall  submit 
to  the  Secretary  of  Energy: 

(i)  A  copy  of  the  relevant  State 
regulatory  authority's  final  order  or 
decision  setting  forth  the  approved  rate- 
making  mechanisms  that  ensure  that  an 
electric  utility's  net  income  will  be  at 
least  as  high  upon  implementation  of 
conservation  measures  as  such  net 
income  would  have  been  if  the  energy 
conservation  measures  had  not  been 
implemented; 

(ii)  A  description  of  how  the  order  or 
decision  meets  the  definition  of  net 
income  neutrality  as  defined  in  these 
regulations;  and 

(iii)  Any  additional  information 
necessary  for  the  Secretary  of  Energy  to 
certify  that  the  Slate  regulatory 
authority  has  established  rates  and 
charges  that  ensure  net  income 
neutrahty. 

(2)  If  an  electric  utility  applying  for 
allowances  from  the  Reserve  has 
already  received  certification  of  net 
income  neutrality  from  the  Secretary  of 
Energy  in  connection  with  a  previous 
application  for  allowances,  and  the  rate- 
making  methods  or  procedures  that 
ensure  net  income  neutrality  have  not 
been  altered,  the  applicant  shall  indicate 
in  Supplement  A  of  the  application  form 
that  the  rate-making  methods  and 
procedures  that  led  to  the  original 
certification  are  stilUn  place, 
(c)  Verification  of  qualified 
conservation  measures.  For  the 
purposes  of  paragraph  {a)(ll)  of  this 
section: 

(1)  Applicants  subject  to  the 
ratemaking  jurisdiction  of  a  State 
regulatory  authority  shall  use  the 
verification  methodology  approved  by 
such  authority; 

(2)  Applicants  whose  rates  are  not 
subject  to  llie  ratemaking  jurisdiction  of 
a  State  regulatory  authority  shall  use  the 


EPA  Conservation  Verification  Protocol, 
copies  of  which  will  be  available  from 
the  Administrator  at  the  address  listed 
in  paragraph  (e)  of  this  section. 

(3)  The  Administrator  reserves  the 
right  to  conduct  independent  audits  to 
ascertain  that  the  verification  is  valid 
and  correct. 

(d)  Calculation  of  allowances  to  be 
allocated.  For  purposes  of  paragraph 
(a)(10)  of  this  section: 

(1)  In  the  case  of  an  application 
submitted  on  the  basis  of  qualified 
energy  conservation  measures,  the 
sulfur  dioxide  emissions  tonnage 
deemed  avoided  for  any  calendar  year 
shall  be  equal  to  the  product  of: 

(A)x(B) 


2000  Ita. 
(Rounded  to  the  nearest  ton) 

Where: 

(i)  =  the  kilowatt  hours  that  were  not.  but 
would  otherwise  have  been,  supplied  by 
the  utility  during  such  year  in  the 
absence  of  such  qualified  energy 
conservation  measures. 

(ii) =0.004  lbs.  per  kilowatt  hour. 

(2)  In  the  case  of  an  application 
submitted  on  the  basis  of  qualified 
renewable  energy  generation,  the 
emission  tonnage  deemed  avoided  for 
any  calendar  year  shall  be  equal  to  the 
product  of: 


(A)x(B) 


2000  lbs. 
(Rounded  to  the  nearest  ton) 

Where: 

(i)  =  the  actual  kilowatt  hours  generated  by. 
or  purchased  from,  qualified  renewable 
energy  based  on  the  renewable  energy 
input  at  a  facility. 

(ii)  =0.004  lbs.  per  kilowatt  hour. 

(e)  Certification  by  certifying  official. 
Certification  of  all  application 
requirements,  including  Supplement  A. 
shall  be  made  by  a  certifying  official  of 
the  applicant  upon  such  official's 
verification  of  all  information  and 
documentation  submitted. 

(f)  Certification  of  the  accuracy  of  the 
application  and  compliance  with  the 
Act  and  the  regulations.  Applicants 
subject  to  the  ratemaking  jurisdiction  of 
a  State  regulatory  authority  shall 
include  a  certification  by  such  authority 
that  it  has  reviewed  the  application  and 
supplement  A,  including  supporting 
documentation,  and  finds  them  to  be 
accurate  and  complete. 
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EPA  Conservation  Verification  Protocol, 
copies  of  which  will  be  available  from 
the  Administrator  at  the  address  listed 
in  paragraph  (e)  of  this  section. 

(3)  The  Administrator  reserves  the 
right  to  conduct  independent  audits  to 
ascertain  that  the  verification  is  valid 
and  correct. 

(d)  Calculation  of  allowances  to  be 
allocated.  For  purposes  of  paragraph 
(a)(10)  of  this  section: 

(1)  In  the  case  of  an  application 
submitted  on  the  basis  of  qualified 
energy  conservation  measures,  the 
sulfur  dioxide  emissions  tonnage 
deemed  avoided  for  any  calendar  year 
shall  be  equal  to  the  product  of: 

(AWB) 


2000  lbs 


[Rounded  to  the  nearest  ton) 

Where: 

(i)  =  the  kilowatt  hours  that  were  not.  but 
would  otherwise  have  been,  supplied  by 
the  utility  during  such  year  in  the 
absence  of  such  qualified  energy 
conservation  measures. 

(ii) =0.004  lbs.  per  kilowatt  hour. 

(2)  In  the  case  of  an  application 
submitted  on  the  basis  of  qualified 
renewable  energy  generation,  the 
emission  tonnage  deemed  avoided  for 
any  calendar  year  shall  be  equal  to  the 
product  of: 


(AWB) 


2000  lt>S. 


(Rounded  to  the  nearest  ton) 

Where: 

(i)  =  the  actual  kilowatt  hours  generated  by. 
or  purchased  from,  qualified  renewable 
energy  based  on  the  renewable  energy 
input  at  a  facility. 

(ii)  =0.004  lbs.  per  kilowatt  hour. 

(e)  Certification  by  certifying  official. 
Certification  of  all  application 
requirements,  including  Supplement  A. 
shall  be  made  by  a  certifying  official  of 
the  applicant  upon  such  official's 
verification  of  all  information  and 
documentation  submitted. 

(f)  Certification  of  the  accuracy  of  the 
application  and  compliance  with  the 
Act  and  the  regulations.  Applicants 
subject  to  the  ratemaking  jurisdiction  of 
a  State  regulatory  authority  shall 
include  a  certification  by  such  authority 
that  it  has  reviewed  the  application  and 
supplement  A.  including  supporting 
documentation,  and  finds  them  to  be 
accurate  and  complete. 


(g)  Time  period  to  apply.  Beginning  no 
earlier  than  January  1, 1993.  a|q)licants 
may  apply  simultaneously  or  separately 
to: 

(1)  The  Administrator  for  allowances 
from  the  Reserve  for  emissions  avorded 
in  a  previous  year  or  years  by  use  of 
qualified  conservation  measures  or 
qualified  renewable  energy  generation 
that  were  operational  beginning  in  the 
period  of  applicability:  and 

(2)  The  Secretary  of  Energy  for  the 
Secretary's  certification  of  net  income 
neutrality  where  the  application  is 
based  on  the  use  of  qualified 
conservalion  measures.  Appilications 
will  be  received  by  the  Adininistrator 
and  the  Secretary  of  Energy  until 
January  2,  2010,  pursuant  to  §  73.80(c). 

(h)  Submittal  location.  Completed 

applications,  not  including  supplement 

A,  shall  be  submitted  to: 

U.S.  Environmental  Protection  Agency, 
Acid  Rain  Division  (ANR-445).  401  M 
Street.  SW.,  Washington,  DC  20460, 
Attn.  Conservation  and  Renewable 
Energy  Reserve. 

Supplement  A  shall  be  submitted  to: 
U.S.  Department  of  Energy,  Office  of 
the  Secretary,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
Attn.  Net  Income  Neutrality 
Certification. 

§  73.83    Secretary  of  Energy's  action  on 
supplement  A  of  the  application. 

(a)  First  come,  first  served.  The 
Secretary  of  Energy  will  process  and 
certify  applications  according  to  the 
order,  by  date  and  time,  in  which  they 
are  received  from  either  the  applicant  or 
the  Administrator,  in  the  case  of  an 
applicafion  submitted  to  the 
Administrator  and  then  forwarded  to 
the  Secretary.  If  an  application  that 
includes  supplement  A  is  submitted  to 
the  Administrator,  supplement  A  will  be 
forwarded  by  the  Administrator  to  the 
Department  of  Energy  (DOE)  within  5 
business  days  of  receipt. 

(b)  Deficient  applications.  If  the 
Secretary  of  Energy  determines  that 
supplement  A  is  deficient,  the  Secretary 
will  notify  the  applicant  and  the 
Administrator  in  writing  of  the 
deficiency.  The  applicant  may  then 
supply  additional  information  or  a  new 
revised  application  as  necessary  for  the 
Secretary  to  make  a  determination  that 
the  applicant  meets  the  requirements  of 
I  73.82(a)(9).  Additional  information  or 
revised  applications  will  be  processed 
according  to  the  date  and  time  of  receipt 
of  such  information  or  revisions. 

(c)  Notification  of  approval.  The 
Secretary  of  Energy  will  review  the 
anplication  to  determine  whether  it 
meets  the  requirements  of  §  73.82(a}(9)(i) 
and  will  certify  this  finding  in  writing  to 


the  applicant  and  to  the  Administrator 
within  60  calendar  days  of  receipt  of 
supplement  A  or  a  revised  application. 

§  73.84    Administrator's  action  on 
applications. 

(a)  First  come,  first  served.  The 
Administrator  will  process  and  approve 
applications  in  whole  or  in  part  in  order 
of  date  and  time  of  receipt,  provided 
that  the  Administrator  shall  not  allocate 
more  than  a  total  of  30,000  allowances  in 
connection  with  applications  bas,ed  on 
any  one  of  the  four  categories  of 
qualified  renewable  eiiergy  generation 
enumerated  in  S  73.81(c)(2)  and 
appendix  B(3.1-3.4). 

(b)  Deficient  applications.  The 
Administrator  will  return  applications 
that  fail  to  meet  the  requirements  set 
forth  in  §  73.82.  Revised  applications 
will  be  processed  according  to  the  date 
and  time  of  receipt  of  such  revised 
applications. 

(c)  Notification  of  approval.  Complete 
and  correct  applications  will  be 
conditionally  approved  (pending 
certification  from  the  Department  of 
Energy)  within  90  calendar  days  of 
receipt.  Allowances  from  the  Reserve 
will  be  designated  for  such  applications 
depending  on  the  a\'ailability  of 
allowances  in  the  Reserve.  Final 
approval  will  be  granted  upon 
notification  of  certification  by  the 
Secretary  of  Energy  pursuant  to  §  73.83. 
The  Administrator  will  notify  applicants 
of  final  approval  in  writing. 

(d)  Transfer  of  allowances.  Upon  final 
approval,  the  Administrator  will  transfer 
allowances  from  the  Reserve  for  each 
approved  application  into  a  single 
designated  account  in  the  Allowance 
Tracking  System.  If  the  applicant  does 
not  have  an  account  in  the  Allowance 
Tracking  System,  or  wishes  to  open  a 
new  account  for  the  allowances  from  the 
Reserve,  a  completed  New  Account/ 
New  Authorized  Account 
Representative  Form  must  accompany 
the  Application  for  Conservation  and 
Renewable  Energy  Reserve. 

(e)  Partial  fulfillment  of  requests.  (1) 
In  the  event  that  the  allowances 
available  in  the  Reserve  are  less  than 
the  number  that  would  otherwise  be 
issued  to  an  approved  applicant,  the 
applicant  will  receive  the  number  of 
allowances  remaining  in  the  Reserve. 

(2^  In  the  event  that  a  subaccount  is 
established,  pursuant  to  §  73.85(a),  and 
the  applicant  is  making  a  request  for 
allowances  not  included  in  the 
subaccount,  the  allocation  for  the 
approved  applicant  will  be  made  from 
any  allowances  remaining  in  the 
Reserve. 

(f)  Oversubscription  of  the  Reserve. 
(1)  If  applications  are  received  by  the 


Administrator  after  all  allowances  from 
the  Reserve  have  been  allocated,  the 
Administrator  will  so  notify  the 
applicant  within  5  business  days  after 
receipt  of  the  application. 

(2)  In  the  event  that  applications 
meeting  the  requirementE  pursuant  to 
§  73.82  are  received  by  the 
Administrator  prior  to  February  1. 1998, 
and 

(i)  All  remaimrtg  allowances  in  the 
Reserve  have  been  placed  in  a 
subaccount  pursuant  to  §  73.85(b):  and 

(ii)  The  appficant  is  not  eligible  for  an 
allocation  of  allowances  from  the 
subaccount,  the  application  will  be 
placed  on  a  waiting  list  in  order  of 
receipt. 

(3)  The  Administrator  will  notify  the 
certifying  official  of  such  action  within  5 
business  days  after  receipt  of  the 
application.  If  any  allowances  are 
returned  to  the  Reserve  after  February  1, 
1998  pursuant  to  §  73.85(c).  the 
Administrator  will  review  the  wait- 
listed applications  in  order  of  receipt 
and  allocate  any  remaining  allowances 
to  the  approved  applicants  until  no  more 
allowances  remain  in  the  Reserve. 

§  73.85    Administrator  review  of  ttie 
Heaefve  program. 

(a)  Administrator  review  of  the 
Reserve  and  creation  of  a  subaccount. 
In  the  event  that  an  allocation  of 
allowances  from  the  Reserve  pursuant 
to  a  pending  application  would  bring  the 
total  number  of  allowances  allocated  to 
a  number  greater  than  240,000.  the 
Administrator  will  review  the 
distribution  of  all  allowances  allocated. 

(1)  If  at  least  60,000  allowances  have 
been  awarded  for  each  of: 

(i)  Qualified  energy  conser\'ation 
measures;  and 

(ii)  Qualified  renewable  energy 
generation,  distribution  of  allowances 
will  continue  pursuant  to  §  73.82,  until 
no  more  allowances  remain  in  the 
Reserve. 

(2)  If  fewer  than  60.000  allowances 
have  been  allocated  for  either  qualified 
energy  conservation  measures  or 
qualified  renewable  energy  generation, 
the  Administrator  will  establish  a 
subaccount  for  the  allocation  of 
allowances  for  applications  based  on 
the  category  for  which  fewer  than  60.000 
allowances  have  been  allocated.  The 
suharcount  will  contain  allowances 
equal  to  60.000  less  the  number  of 
allowances  previously  allocated  for 
such  category. 

(b)  Allocation  of  allowances  from  the 
subaccount.  The  Administrator  will 
allocate  allowances  from  the 
subaccount  to  qualified  applicants  on  a 
first  nnme.  first  served  basis,  pursuant  to 
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§  73.84(a),  until  the  subaccount  is 
depleted  or  closed  pursuant  to 
paragraph  (c)  of  this  section. 

(c)  Closure  of  the  subaccount.  Unless 
all  allowances  in  the  subaccount  are 
allocated  earlier,  the  Administrator  will 
terminate  the  subaccount  not  later  than 
February  1, 1998  and  return  any 
allowances  remaining  in  the  subaccount 
to  the  Reserve.  After  applications 
subject  to  §  73.84(f)(2)  are  approved,  the 
Administrator  will  allocate  any 
remaining  allowances  to  any  eligible 
applicant  under  this  Subpart  on  a  first- 
come,  first-served  basis. 

§  73.86    State  regulatory  autonomy. 

Nothing  in  this  Subpart  shall  preclude 
a  state  or  state  regulatory  authority  from 
providing  additional  incentives  to 
utilities  to  encourage  investment  in  any 
conservation  measures  or  renewable 
energy  generation. 

Appendix  A  to  Part  73— Allowance 
System  Forms 

Instructions  for  Completing  the  Allowance 
Tracking  System  New  Account/New 
Authorized  Account  Representative  Form 

General  Information 

This  form  must  be  submitted  to  establish  a 
new  non-unit  account  in  EPA's  allowance 
tracking  system.  Completed  applications 
should  be  returned  to:  U.S.E.P.A..  Acid  Rain 
Division  (ANR-M5).  401  M  Street,  SW, 


Washington,  DC,  20460,  Attn:  Allowance 
Tracking  System  Accounts. 
Paperwork  Reduction  Act:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30  hours 
per  response  including  time  for  reviewing 
instructions,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information  including 
suggestions  for  reducing  this  burden  to  Chief, 
Information  Policy  Branch  (PM-223), 
U.S.E.P.A.  401  M  Street,  SW.  Washington, 
DC,  20460,  Attn:  Acid  Rain  Burden;  and  to 
The  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  Washington, 
DC  20603. 

Note:  Please  type  or  print  legibly  in  ink. 

A.  Authorized  Account  Representative 
Information 

Authorized  Account  Representative:  Enter 
the  name  of  the  officially  authorized  account 
representative  (a  natural  person  who  may 
trade,  transfer,  and  otherwise  dispose  of 
allowances  held  in  an  account  in  the 
allowance  tracking  system,  including,  but  not 
limited  to,  the  designated  representative  of 
owners  and  operators  of  an  affected  unit). 

Address:  Provide  the  complete  address, 
including  zip  code,  of  the  authorized  account 
representative.  All  mailings  will  be  sent  to 
this  address. 

Telephone  Number  Indicate  the  authorized 
account  representative's  daytime  area  code 
and  phone  number. 


Telefacsimile  Number:  Enter  the  authorized 
account  representative's  telefacsimile 
number,  if  applicable. 

Allowance  Tracking  System  Number:  If 
using  this  form  to  change  the  authorized 
account  representative  for  an  established 
allowance  tracking  system  account  provide 
the  account  number. 

Type  of  Organization:  Indicate  the  primary 
business  of  the  individual,  company,  or 
organization  that  the  authorized  account 
representative  represents. 

B.  Ownership  Interest  in  Allowances 
Names  and  Addresses  of  Owners:  Indicate 

the  names  and  addresses  of  all  persons  with 
an  ownership  interest  with  respect  to 
allowances  held  in  the  non-unit  account.  If 
the  authorized  account  representative  is  the 
only  person  with  an  ownership  interest  in  the 
allowances  go  to  section  C. 

C.  Agreement  of  Representation 

This  section  lists  the  requisite  elements  for 
a  binding  agreement  between  the  authorized 
account  representative  and  persons  with 
ownership  interest  in  the  allowances.  EPA 
will  not  review  the  agreement,  nor  will  it 
become  a  party  to  any  disputes  regarding  the 
agreement. 

D.  Certification 

Sign  and  date  the  form.  The  signature 
provided  should  be  that  of  the  authorized 
account  representative  identified  in  section 
A. 
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Telefacsimile  Number:  Enter  the  authorized 
account  representative's  telefacsimile 
number,  if  applicable. 

Allowance  Tracking  System  Number:  If 
using  this  form  to  change  the  authorized 
account  representative  for  an  established 
allowance  tracking  system  account  provide 
the  account  number. 

Type  of  Organization:  Indicate  the  primary 
business  of  the  individual,  company,  or 
organization  that  the  authorized  account 
representative  represents. 

B.  Ownership  Interest  in  Allowances 
Names  and  Addresses  of  Owners:  Indicate 

the  names  and  addresses  of  all  persons  with 
an  ownership  interest  with  respect  to 
allowances  held  in  the  non-unit  account.  If 
the  authorized  account  representative  is  the 
only  person  with  an  ownership  interest  in  the 
allowances  go  to  section  C. 

C.  Agreement  of  Representation 

This  section  lists  the  requisite  elements  for 
a  binding  agreement  between  the  authorized 
account  representative  and  persons  with 
ownership  interest  in  the  allowances.  EPA 
will  not  review  the  agreement,  nor  will  it 
become  a  party  to  any  disputes  regarding  the 
agreement. 

D.  Certification 

Sign  and  date  the  form.  The  signature 
provided  should  be  that  of  the  authorized 
account  representative  identified  in  section 
A. 
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Form  Approved.   0MB   Number  2060-mn*.   Approv«l   E»n  rut 


xvEPA 


United  StatM  Environmental  Protection  Agency 
Wathingtor>.  OC   20460 

Allowance  Tracking  System  New  Account/ 
New  Authorized  Account  Representative  Form 


A.  Account  Information 


Name  and  Address  of  New  Authorized  Account  Representative 


Telephone  Number 


Telefescimile  Number 


Allowence  Tracking  System  Number 


Type  of  Organization  iPi»as»  chack  •«  that  apptyi 


_Utility  Generelor  of  Electricity 

Regulated,  investor  owned  electric  utility 

Regulated,  policy  owned  electric  utility 

Non-regulated,  investor  owned  electric  utility 


_Non-utility  Generator  of  Electricity 

Qualifying  cogenerator  as  defined  by  the  Public  Regulatory  Policy  Act  of  1978  (PURPA) 

Other  Independent  Power  Producer  (IPP) 

Self  generator  of  electricty 

Owner  or  operator  of  ar  induatrlai  facility  producing  eteam 

Owner  or  ooarator  of  a  proceea  eource  ae  defined  by  the  Clean  Air  Act  Amendments  of  1990  , 

_Fue<  Compeny 
" Coal 

Other  Iplaast  anplainl 

Integrated  Iproduca  and  sell) 


_Fuel  Broker 

~ Coal 

Other  Iplaase  axplain)_ 

_Retlroad  trensporler  of  coel 
_Pollution  control  company 

_Public  interest  group 

Consumer 

Environmental 


_Broker/m«rketer  of  allowancea 
Other  (phasa  axplaini 


B.  Ownership  Interest  In  Allowances 


Name  end  Address  of  Interested  Person 


EPA  Form  7600-2  (6-91)  Complata  only  if  using  this  form  to  changa  tha  authorirad  account  raprasantativa  for  this  account  number. 
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Kama  and  Aaaif  of  lnt«»«at«d  Parson 


Nam*  and  Address  of  Intarastad  Parson 


Nam*  and  Addraaa  of  Intaraatad  Parson 


Nama  and  Addrass  of  Intaraatad  Person 


C.   Agreement  of  Representation 


Tha  authorized  account  rapreaantative  for  the  atlowanca  tracking  system  account  was  selected  under  the  terms  of  an  agreement  that  ia  bmdmg 
on  aU  person*  who  have  an  ownership  interest  with  r*sp*ct  to  th*  •How*nc**  h*W  in  th*  allowanc*  tracking  systwn  *ccount. 

Th*  *kjthofiz*d  eccount  r*pr*sent*tiv*  has  *M  necessary  authority  to  carry  out  th*  duti**  and  rasponsibiliti**  th*t  ar*  assigned  to  the  authorized 
account  representative  under  40  CFC  Pert  73. 

Th*  •uthoriz*d  account  repreaentativ*  wiil  abid*  by  th*  fiduciary  r*sponsibiliti*s  assignsd  pursuant  to  th*  binding  agr««ment.. 


D.   Certification 


I  ctlHy  undar  pmtaltY  of  law  thmt  I  punonu»i  hmvMmminad  rno^  am  litutM  with  Ota  iofotmation  auhmittad  m  Ma  ^ocumant.  CaaWi 
in^uitY  •(  thoaa  indniduala  with  piimarf  iwapooaibXty  for  obtautiog  tha  infotmaHon,  I  kaSavo  that  tho  infoimation  ia  tntm.  oeeumto.  md 
eomplota.   I  am  awara  that  tham  aim  aignifieont  panalHaa  for  aubmitting  falao  or  incomplata  iofomtation.  ioefutling  poaaibXty  of  Am  or 


on  my 


t. 


Nama  of  Authoriiad  Account  fiofifosantativa  IPIaosa  Printi 


Sigr.atura 


Data 


FOR  EPA  USE  ONLY 


Control  f 


Tim«/Dat* 
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asaignad  pursuant  to  tha  binding  agraament. 


ion 
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Instructions  for  Completing  the  SCh 
Allowance  Deduction  Form 

General  Information 

Note:  Please  type  or  print  in  ink. 

EPA  established  an  Allowance  Tracking 
System  to  record  the  allocation,  transfer, 
deduction  of  sulfur  dioxide  allowances.  An 
Allowance  Tracking  System  account  was 
established  for  each  existing  '.init  that  is.  or 
shall  become  an  affected  unit,  and  will  be 
established  for  other  allowance  holders  who 
submit  the  New  Account/New  .Authorized 
Account  Representative  Form.  Each 
Allowance  Tracking  System  account  is 
identified  by  a  unique  account  number.  Each 
account  consists  of  two  types  of  subaccounts: 
one  containing  allowances  that  may  be  used 
for  compliance  with  a  unit's  emissions 
limitation  requirements  in  the  current 
calendar  year,  and  the  other  type  containing 
allowances  that  may  be  used  for  compliance 
in  specified  future  calendar  years.  There  will 
be  30  of  the  latter  type  covering  the  30  years 
after  the  current  year. 

Each  allowance  will  be  assigned  a  unique 
identification  number  including:  (1)  the 
unique  identification  of  the  allowance,  and 
(2)  the  calendar  year  in  which  the  allowance 
may  first  be  used  for  compliance  purposes. 

No  allowance  may  be  used  for  compliance 
purposes  unless  it  is  properly  recorded  or  an 
Allowance  Transfer  Form  has  been  properly 
submitted  for  recordation  in  the  unit's 
compliance  subaccount  on  or  before  the 
"allowance  transfer  deadhne",  which  is 
January  30  of  the  calendar  year  following  the 
year  in  which  the  emissions  took  place. 

Following  the  recordation  of  transfers 
properly  submitted  for  recordation  in  the 
compliance  subaccount,  EPA  will  deduct 
from  each  affected  unit's  compliance 
subaccount,  allowances  equal  to  the  sum  of: 

(a)  The  unit's  reported  sulfur  dioxide 
emissions  tonnage  during  the  preceding 
calendar  yean  and 

(b)  Sulfur  dioxide  emissions  tonnage  during 
the  preceding  year  resulting  from  any 
compensating  generation. 

EPA  will  continue  to  deduct  allowances 
until  either  the  number  of  allowances 
deducted  equals  the  sum  of  a)  and  b]  above 


or  until  no  more  allowances  remain  in  the 
subaccount. 

By  no  later  than  the  "allowance  transfer  ' 
deadline",  the  authorized  account 
representative  for  the  compliance  subaccount 
may  identify  by  serial  number  the  allowances 
to  be  deducted  from  the  compliance 
subaccount  for  the  purposes  of  compliance 
with  the  unit's  emissions  limitation 
requirements. 

Allowances  used  for  compliance  will  be 
deducted  from  the  affected  unit's  compliance 
subaccount  following  the  "alldwance  transfer 
deadline". 

Completed  Allowance  Deduction  Forms 
should  be  mailed  to  the  following  address: 
U.S.E.P.A.,  Acid  Rain  Division  (ANR-445). 
401  M  Street.  SW,  Washington,  DC,  20460. 
Attn:  Allowance  Tracking  System. 

A  copy  of  the  Allowance  Deduction  Form 
should  be  maintained  in  case  of  account  error 
or  dispute.  In  case  of  error,  the  authorized 
account  representative  may  notify  EPA  In 
writing  at  the  above  address. 

For  more  information  on  the  allocation, 
transfer  and  use  of  allowances,  see  40  CFR 
73.10-55. 

Paperwork  Reduction  Act:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1  hour 
per  response  including  time  for  reviewing 
instructions,  gathering  and  maintaining  the 
data  needed,  and  completing  the  collection  of 
information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information  including  suggestions  for 
reducing  this  burden  to  Chief,  Information 
Policy  Branch  (PM-223),  U.S.E.P.A.  401  M 
Street,  SW,  Washington.  DC.  20460,  Attn: 
Acid  Rain  Burden;  and  to  The  Office  of 
Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington.  DC  20603. 

A.  Serial  Numbers  of  Allowances  to  be 
Deducted 

List  the  serial  numberfs)  of  the 
allowance(s]  to  be  deducted.  Each  allowance 
serial  number  consists  of;  (1)  the  unique 
identification  of  the  allowance,  and  (2)  the 
calendar  year  in  which  the  allowance  may 
first  be  used  for  compliance  purposes. 


1.  Year:  Indicale  the  year  in  whioh  the 
allowance(s)  may  first  be  used  for 
compliance  purposes  (the  first  2  digits  of  the 
allowance  serial  numbers)]. 

2.  Start  Number:  Provide  the  unique 
identification  number  of  the  allowance  to  be 
deducted  (last  7  digits  of  the  allowance  serial 
number).  If  you  are  deducting  allowances 
with  consecutive  numbers,  provide  the 
unique  identification  number  of  the  first 
allowance  in  the  series. 

3.  Finish  Number:  If  you  are  deducting 
allowances  with  consecutive  numbers, 
provide  the  unique  identification  number  of 
the  last  allowance  in  the  series  (last  7  digi*s 
of  the  allowance  serial  number).  If  you  are 
deducting  a  single  allowance,  enter  N/.\  or 
the  same  number  entered  in  Block  3. 

B.  Account  Information 

1.  Allowance  Tracking  System  Account 
Number  Enter  the  Allowance  Tracking 
System  account  number  for  the  unit  account 
you  wish  to  deduct  allowances  from. 

2.  Authorized  Account  Representative: 
Indicate  the  name  of  the  person  designated 
as  the  authorized  account  representative  (or 
alternate  authorized  account  representative  if 
acting  on  behalf  of  the  authorized  account 
representative)  for  the  Allowance  Tracking 
System  account. 

3.  Telephone  Number:  Indicate  the  daytime 
area  code  and  telephone  number  of  the 
authorized  account  representative. 

4.  Telefacsimile  Number  Indicate  the 
daytime  area  code  and  telefacsimile  number 
of  the  authorized  account  representative  (if 
available). 

5.  Signature:  The  form  must  be  signed  by 
the  authorized  account  representative  (or 
alternate  authorized  account  representative  if 
acting  on  behalf  of  the  authorized  account 
representative). 

6.  Date:  Indicate  the  date  on  which  the 
form  was  signed  by  the  authorized  account 
representative. 

You  must  complete  a  separate  attachment 
A  for  each  nonconsecutively  numbered 
allowance  or  series  of  allowances  you  wish 
to  deduct. 
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OMB  Na  2060-XXXX 
Eipiita 


A.  ffiKlAL  NUMBBFff  Of  J^fjnWANCES  TO  BE  DEDLTCTED 

Lin  the  Krial  ■umbcn  of  alloMiicts  to  be  deducted  on  line  1  below  (if  numbered  cooaccutively). 

Aic  there  attKhnicntt  that  bit  additional  afloinnct  deductioM?    Yes  No 

(A  Kpante  Attachment  A  onvt  be  compietetf  tor  each  nan-coweaitivciy  numbeicd  allowance  or  leriee  oT  aUowancet  to  be 
deducted). 


Number  of  Attachaentt  that  foBaw: 
L  1»  X 


Start  Number 


Firifft  N""**'*' 


K  AODOUm- INFORMATION 

1.  Allowance  Tracking  System  Accotint  Number 

2.  Aothorized  Acooont  Repreteatatiw 

3.  Telephone  Nui*er 

4.  Telefacsimile  Number  (if  avaiUbic) 


I  certify  thM  all  information  provided  ■  tiwe,  correct  and  complete.  I  hereby  ccitiiy  that  I  am  authorized  by  all  penonc 
with  ownciihip  interera  in  the  aUoannoes  that  are  subject  to  thia  deduction  to  act  with  reg»nJ  to  luch  allowances.  I  am  aware  that 
there  arc  tipuficant  penaliiet  (or  nibaittinf  Mse  or  incomplete  iirfbniiatian  including  possibility  of  fine  or  imprisonment. 


3.  Authorized  Acsount  Repicsentafivc  Signature 
6.  Date 


1991 


iivaeEtiMitaCMp 


BnXIMG  CODE  SS60-SO-C 


UMI 
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ION  FORM 


ibered  oonsccwtivcly). 


OMB  Na  2060-XXXX 
Eipiics 


L  Finith  Numbcf 


i  hereby  ccitiiy  that  I  am  authorized  by  aU  penoos 
■CI  with  repitf  to  mch  allowaiices.  I  am  awaic  that 
ctading  pooibility  of  fine  or  imphcooincBt. 
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Attachment  A 

SOj  Allowance  Deduction  Form 

Note:  Please  type  or  print  in  ink. 

Attachment  A  is  used  to  indicate  the  serial 
number(s)  of  the  allowancefs)  to  be  deducted. 
Each  allowance  serial  number  consists  of 
three  parts:  (1)  the  unique  identification  of  the 
allowance:  (2)  the  calendar  year  in  which  the 
allowance  may  first  be  used  for  compliance 
purposes:  and  (3)  the  account  in  which  the 
allowance  is  initially  allocated. 

You  must  complete  a  separate  attachment 
A  for  each  nonconsecutively  numbered 
allowance  or  series  of  allowances  you  wi.sh 
to  deduct. 

A.  Allowance  Tracking  System  Account 

Xiimber 

Enter  the  Allowance  Tracking  System 
accouni  numoer  for  the  unit  account  you  wish 
to  deduct  allowances  from. 

B.  Serial  Numberls)  of  Allowance(s)  To  Be 
Deducted 

1.  Year:  Indicate  the  year  in  which  the       "" 
allowance(s)  may  first  be  used  for 
compliance  purposes  (the  first  2  digits  of  the 
allowance  serial  number(s)). 

2.  Original  Account  Identification:  Indicate 
the  identification  number  of  the  account  to 
which  the  allowance  was  originally  allocated 
(the  next  12  digits  of  the  allowance  serial 
number(s)). 

3.  Start  Number:  Provide  the  unique 
identification  number  of  the  allowance  to  be 
deducted  (last  6  digits  of  the  allowance  serial 
number).  If  you  are  deducting  allowances 
with  consecutive  numbers,  provide  the 
unique  identification  number  of  the  first 
allowance  in  the  series. 

4.  Finish  Number:  If  you  are  deducting 
allowances  with  consecutive  numbers, 
provide  the  unique  identification  number  of 
the  last  allowance  in  the  series  (last  6  digits 
of  the  allowance  serial  number),  if  you  are 
deducting  a  single  allowance,  enter  N/A  or 
the  same  number  entered  in  Block  3. 

A.  Allowance    Tracking    System    Accouni 
Number 

B.  Serial  Numbers  of  Allowances  to  be  De- 
ducted     

List  the  serial  numbers  of  allowances  to  be 
deducted  on  line  1  below  (if  numbered 
consecutively). 

A  separate  attachment  A  must  be 
completed  for  each  non-consecutively 
numbered  allowance  or  series  of  allowances 
to  be  deducted. 
1.  Year   

3.  Start  Number   

4.  Finish  Number 


Instructions  for  Completing  the  SO^ 
Allowance  Transfer  Form 

General  Information 

Note:  Please  type  or  print  in  ink. 

EPA  established  an  allowance  tracking 
system  to  record  the  allocation  and  transfer 
of  sulfur  dioxide  allowances.  An  Allowance 
Tracking  System  account  was  established  for 
each  existing  unit  that  is.  or  shall  become  an 
affected  unit,  and  will  be  established  for 
other  allowance  holders  who  submit  the  New 
Account/New  Authorized  Account 
Represeniative  Form.  Each  Allowance 


Tracking  System  account  is  identified  by  a 
unique  account  number.  Each  account 
consists  of  two  types  of  subaccounts:  one 
containing  allowances  that  may  be  used  for 
compliance  with  a  unit's  emissions  limitation 
requirements  in  the  current  calendar  yean 
and  the  other  type  containing  allowances  that 
may  be  used  for  compliance  in  specified 
future  calendar  years.  There  are  30  of  the 
latter  type  covering  the  30  years  after  the 
curreat  year. 

Each  allowance  is  assigned  a  unique 
identification  number  including:  (1)  the 
unique  identification  of  the  allowance,  and 
(2)  the  calendar  year  in  which  the  allowance 
may  first  be  used  for  compliance  purposes. 

Transfers  of  sulfur  dioxide  allowances 
must  be  recorded  in  the  Allowance  Tracking 
System  if  the  transfer  is  to  be  reflected  in  the 
transferror  and  transferee  accounts.  Unless 
an  allowance  is  recorded  in  a  unit's  account, 
it  cannot  be  used  to  offset  the  unit's 
emissions.  Completed  Allowance  Transfer 
Forms  should  be  mailed  to  the  following 
address:  U.S.E.P.A.,  Acid  Rain  Division 
(ANR-445),  401  M  Street,  SW.,  Washington. 
DC,  20406,  Attn:  Allowance  Tracking  System. 

Upon  receipt  of  an  Allowance  Transfer 
Form,  EPA  will  deduct  the  allowances  from 
the  transferror  account  and  add  them  to  the 
transferee  account  provided  that: 

(a)  The  Allowance  Transfer  Form  is 
complete,  and  includes  the  certifying 
signatures  of  the  authorized  account 
representatives  of  both  parties  and  the  serial 
numbers  of  the  allowances  to  be  transferred; 

(b)  The  allowances  are  in  the  transferror 
account;  and 

(c)  The  allowances  have  not  been  allocated 
for  purposes  of  authorizing  an  extension  of 
the  transferror  unit's  compliance  deadline  in 
connection  with  the  installation  of 
repowering  technology. 

In  addition,  if  the  transferror  unit  has  had 
excess  emissions  in  the  ye&r  preceding  the 
transfer  and  EPA  has  not  yet  deducted 
allowances  to  offset  the  excess  emissions,  the 
number  of  allowances  that  can  be  transferred 
will  be  limited. 

If  an  allowance  transfer  does  not  meet  the 
requirements  stated  above.  EPA  will  not 
record  the  transfer  and  will  inform  the 
affected  authorized  account  representatives 
of  the  reasons  that  transfer  was  not  recorded. 

Upon  recording  an  allowance  transfer,  EPA 
will  notify  the  authorized  account 
representatives  of  the  transferror  and 
transferee  that  the  transfer  has  been 
recorded. 

No  allowance  may  be  used  for  compliance 
purposes  unless  it  is  properly  recorded,  or  a 
transfer  has  been  properly  submitted  for 
recordation  in,  the  unit's  compliance 
subaccount  before  the  "allowance  transfer 
deadline",  which  is  January  30  of  the 
calendar  year  following  the  year  in  which  the 
emissions  took  place. 

Allowances  used  for  compliance  will  be 
deducted  from  the  affected  unit's  compliance 
subaccount  following  the  "allowance  transfer 
deadline", 

A  copy  of  the  Allowance  Transfer  Form  or 
other  documentation  verifying  that  a  transfer 
has  taken  place  should  be  maintained  by  one 
or  both  parties  in  case  of  account  error  or 
dispute.  In  case  of  error,  the  authorized 


account  representative  may  notify  EPA  in 
writing  at  the  above  address. 

For  more  information  on  the  allocution, 
transfer  and  use  of  allowances,  see  40  CFR 
73.10-55. 

Paperwork  Reduction  Act:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1  hour 
per  response  including  time  for  reviewing 
instructions,  gathering  and  maintaining  the 
data  needed,  and  completing  the  collection  of 
information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information  including  suggestions  for 
reducing  this  burden  to  Chief.  linformalion 
Policy  Branch  (PM-223),  U.S.  EPA.  401  M 
Street,  SW..  Washington,  DC  20460  Attn: 
Acid  Rain  Burden;  and  to  The  Office  of 
Information  and  Regulatory  Affairs,  OOlce  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  Washington,  DC  20603. 

A.  Serial  l\,'unibcrs  of  Allowances  to  be 
Transferred 

Attachment  A,  indicating  the  serial 
numbers  of  allowances  to  be  transferred, 
must  be  sybmitled  with  this  form. 

B.  Transferror  Irfurmatiun  (Seller) 

1.  Allowance  Tracking  System  Account 
Number:  Enter  the  transferror's  Allowance 
Tracking  System  account  number.  The 
transferror  must  have  a  valid  account  number 
to  transfer  allowances  in  the  Allowance 
Tracking  System. 

2.  Authorized  Account  Representative: 
Indicate  the  name  of  the  person  designated 
as  the  transferror's  authorized  account 
representative  (or  alternate  authorized 
account  representative  if  acting  on  behalf  of 
the  authorized  account  represeniative). 

3.  Telephone  Number  Indicate  the  daytime 
area  code  and  telephone  number  of  the 
transferror. 

4.  Telefacsimile  Number  Indicate  the 
daytime  area  code  and  telefacsimile  number 
of  the  transferror  (if  available). 

5.  Signature:  The  form  must  be  signed  by 
the  authorized  account  representative  (or 
alternate  authorized  account  representative  if 
acting  on  behalf  of  the  authorized  accouni 
representative). 

6.  Date:  Indicate  the  date  on  which  the 
form  was  signed  by  the  authorized  account 
representative. 

C.  Transferee  Information  (Purchaser) 

1.  Allowance  Tracking  System  Account 
Number  Enter  the  transferee's  Allowance 
Trackjfig  System  account  number.  If  an 
account  has  not  been  established  for  the 
transferee,  a  completed  New  Account/New 
Authorized  Accouni  Representative  Form 
must  accompany  the  Allowance  Transfer 
Form.  If  a  completed  New  Account/New 
Authorized  Account  Representative  Form  is 
provided,  the  transferee  may  omit  question  1 
in  section  C  of  the  Allowance  Transfer  Form. 
However,  the  transferee  must  be  sure  to 
complete  questions  2  through  6  on  the 
Allowance  Transfer  Form.  The  New 
Account/New  Authorized  Accouni 
Representative  Form  may  be  obtained  by 
contacting  EPA  at  the  address  provided  on 
page  1  of  these  instructions. 


1991 
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2.  Authorized  Account  Representative: 
Indicate  the  name  of  the  person  designated 
as  the  transferee's  authorized  account 
representative  (or  alternate  authorized 
account  representative  if  acting  on  behalf  of 
the  authorized  account  representative). 

3.  Telephone  Number:  Indicate  the  daytime 
area  code  and  telephone  number  of  the 
transferee. 

4.  Telefacsimile  Number:  Indicate  the 
daytime  area  code  and  telefacsimile  number 
of  the  transferee  (if  available). 

5.  Signature:  The  form  must  be  signed  by 
the  authorized  account  representative  (or 
alternate  authorized  account  representative  if 
acting  on  behalf  of  the  authorized  account 
representative). 

6.  Date:  Indicate  the  dale  on  which  the 
form  was  signed  by  the  account 
representative. 

BILUNG  COOC  6SM-S0-M 
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OMB  No.  2060-XXXX 
Eipiits 


S02  ALLOWANCE  TRANSFER 

FORM 

A.  SKKlALNUMBE«rS^  OF  ALLOWANCEfSi  TO  BE  TRANSFERRED 

be  submitted  with  this  fons. 

Attachment  A.  indicating  the  terial  aumbcn  of  allowances  to  be  tiaosferrcd,  must 

a  TRAhSFERKOR  INPORMATf^  f^^^  J?»> 

1.  Allooaiice  Tnckiag  S)*tem  Account  Number 

2.  Authorized  Account  Repiesenutivc 

3.  Telephone  Number 

4.  Telefacsimile  Number  (if  avmilable) 


rryrmCATION 

I  submit  this  form  pursuant  to  EPA's  regulaooos  gcweniing  the  tnncfer  of  alkwaaccs  as  set  foith  in  40  CFR  71  I 
certify  that  all  information  provided  is  true,  correct  and  complete.  I  hereby  certify  that  I  am  authorized  by  all  penoos  with 
owitership  interests  in  the  allowances  that  are  subject  to  this  transfer  to  act  with  regard  to  such  allowances.   I  acknowledge  and 
certify  no  action  that  EPA  may  take  with  respect  to  this  transfer  of  allcwaiices  nullifies  an  aTFected  unit's  obligation  to  comply  with 
its  annual  emissioas  limiutioa  requirements.  I  am  aware  that  there  are  significant  penalties  for  submitting  false  or  iacompiete 
information  including  possibility  of  fine  or  imprisotunent. 

5.  Authorized  Account  Representative  Signature    

6.  Date 


C  TRANSPBRPP.  INHORMATION  (rURCnASPA\ 

If  you  do  not  have  an  Allowance  Tnckmg  System  Account,  you  must  leave  item  1  of  this  section  blank,  and  submit  a 
completed  New  Accouot/New  Authorized  Account  ReprecentatM  Form  with  this  (tocumenL 

1.  AUommce  Tracking  System  Account  Number  __^^.^^__^.^_^_____^^_^^ 

2.  Authorized  Account  Representative  .  ^___^^____________^___^ 

3.  Telephone  Number  

4.  Telefacsiffliie  Number  (if  available)  


rragnPirATlON 


I 


I  submit  this  form  pursuant  to  EPA's  regulatioos  goweming  the  transfer  of  allowances  as  set  forth  m  40  CFR  73. 
certify  that  all  informatioa  provided  is  true,  correct  and  complete.   I  hereby  certify  that  I  am  authorized  by  all  peaoos  with 
owaership  intereas  is  the  alkmancti  that  are  subject  to  this  transfer  to  act  with  regard  to  such  alkwrances.  I  xckaowtedge  and 
certify  no  actioa  that  EPA  may  take  with  icspcct  to  this  transfer  of  allowances  nullifies  an  affected  unit's  obligation  to  compty  with 
its  annual  emiasioM  limiutioe  requirements.   I  am  aware  that  there  arc  significant  penalties  for  submitting  false  or  incomplete 
informatiOD  including  possibility  of  fine  or  unpnsonmenL 


5.  Authorized  Account  Repreaenutive  Signature 

6.  Date 


VmOttf 


] 
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Attachment  A 

SQ.>  Allowance  Transfer  Form 

Note:  Please  type  or  print  in  ink. 

Attachment  A  is  to  be  used  to  indicate  the 
serial  number(s)  of  the  allowance(s)  to  be 
transferred.  Each  allowance  serial  number 
consists  of:  (1)  the  unique  identification  of  the 
allowance,  and  (2)  the  calendar  year  in  which 
the  allowance  may  first  be  used  for 
compliance  purposes. 

A.  Serial  Numberfs)  of  Allowance(s)  to  be 
Transferred 

Check  the  box  if  you  wish  to  transfer  these 
allowances  for  every  year  in  perpetuity,  in 
which  case  no  finish  number  is  needed.  If  you 
check  this  box,  EPA  will  transfer  these 
allowances  for  every  year  unless  another 
allowance  transfer  form  is  received  with 
other  instructions. 

1.  Year:  Indicate  the  year  in  which  the 
allowancefs]  may  first  be  used  for 
compliance  purposes  (the  first  2  digits  of  the 
allowance  serial  number(s)). 

2.  Start  Number:  Provide  the  unique 
identification  number  of  the  allowance  to  be 
transferred  (last  7  digits  of  the  allowance 
serial  number).  If  you  are  transferring 
allowances  with  consecutive  numbers, 
provide  the  unique  identification  number  of 
the  first  allowance  in  the  series. 

3.  Finish  Number:  If  you  are  transferring 
allowances  with  consecutive  numbers, 
provide  the  unique  identification  number  of 
the  last  allowance  in  the  series  (last  7  digits 
of  the  allowance  serial  number).  If  you  are 
transferring  a  single  allowance,  enter  N/A  or 
the  same  number  entered  in  Block  3. 

D.  Account  Information 

1.  Transferror  Allowance  Tracking  System 
Account  Number:  Enter  the  transferror's 
Allowance  Tracking  System  account  number. 

2.  Transferee  Allowance  Tracking  System 
Account  Number:  Enter  the  transferee's 
Allowance  Tracking  System  account  number. 
If  the  transferee  does  not  have  an  account 
ncmber,  leave  item  2  blank,  and  attach  a 
New  Account/New  Authorized  Account 
Representative  Form. 

You  must  complete  a  separate  Attachment 
A  for  each  non-consecutively  numbered 
allowance  or  series  of  allowances  you  wish 
to  iransfer. 

A.  Serial  Nuinher{s)  of  Allowance(s)  to  be 

Transferred 

Number  of  Attachment  A's:  — 


Check  here  if  vou  wish  to  transfer  these  al- 
lowances for  everj'  year  in  perpetuity. 

1.  Year  '■ 

2.  Start  Number  

3.  Finish  Number 


B.  Account  Information 

1.   Transferror  Allowance  Tracking  System 
Account  Number 


2.   Transferee    Allowance   Tracking   System 
Account  Number 

Application  for  Energy  Conservation  and 
Rnnewahle  Energy  Reserve  Allowances 

(Not  Including  Supplement  A) 

Please  read  the  following  sections  carefully 
before  completing  this  application. 


Who  Qualifies  for  Allowances  From  the 
Energy.  Conservation  and  Renewable  Energy 
Reserve 

Section  404(g)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  requires  EPA 
to  establish  a  Conservation  and  Renewable 
Energy  Reserve  that  sets  aside  300.000  sulfur 
dioxide  allowances  for  allocation  to  qualified 
utilities.  Utilities  applying  for  these 
allowances  must  meet  the  following 
requirements: 

(A)  Applicants  must  be  electric  utilities 
that  own  or  operate,  in  whole  or  in  part,  an 
"affected  unit,"  pursuant  to  the  guidelines  set 
forth  under  "life-of-lhe-unit,"  firm  power 
contractual  arrangements  as  defined  in  CAA 
section  402(27).  "Affected  unit"  is  defined  in 
CAAA  section  402(2)  as  a  unit  that  is  subject 
to  emission  reduction  requirements  or 
limitations  under  CAAA  title  IV. 

(B)  Applicants  must  have  implemented  one 
or  more  "qualified  energy  conservation 
measures"  or  have  operational  "qualified 
renewable  energy  generation"  sources,  or 
both,  after  January  1, 1992,  and  before 
December  31,  2000,  or  the  date  on  which  the 
relevant  unit  becomes  an  affected  unit  under 
tide  IV.  Allowances  from  the  Reserve  will  be 
allocated  based  on  emissions  avoided  from 
energy  conservation  or  renewable  energy 
generation. 

(C)  The  conservation  or  renewable  energy 
generation  options  implemented  must  be 
consistent  with  the  applicant's  least  cost 
plan;  and 

(D)  For  utilities  whose  rales  are  regulated 
by  a  stale  regulatory  authority,  the  slate 
regulatory  authority  with  jurisdiction  over  the 
electric  rates  of  the  applicant  must  have 
established  rales  and  charges  which 
guarantee  net  income  neutrality.  Such  net 
income  neutrality  must  be  certified  by  the 
Secretary  of  the  Department  of  Energy. 

A  utility  that  does  not  meet  the  above 
requirements  is  not  eligible  to  apply  for 
allowances  in  the  Energy  Conservation  and 
Renewable  Energy  Reserve.  The  following 
definitions  are  provided  to  further  clarify  the 
above  requirements:  least  cost  plans, 
qualified  energy  conservation  measures, 
qualified  renewable  energy  generation,  and 
net  income  neutrality. 

Least  Cost  Plans 

For  purpose  of  the  allowance  reserve, 
"least  cost  plan"  means  a  least  cost  energy 
conservation  and  electric  power  planning 
methodology,  employed  by  an  electric  utility 
that  evaluates  the  full  range  of  existing  and 
incremental  resources  in  order  to  meet 
expected  future  demand  at  lowest  system 
cost.  These  resources  include,  but  are  not 
limited  to,  new  power  supplies,  energy 
conservation  and  load  management,  and 
renewable  resources.  The  plan  must  take  into 
account  necessary  features  for  system 
operation  such  as  diversity,  reliability, 
dispatchability,  and  other  factors  of  risk  and 
treat  demand-side  and  supply-side  resources 
on  a  consistent  and  integrated  basis.  In 
addition,  the  least  cost  plan  may  take  into 
account  other  factors,  including  the  social 
and  environmental  costs  and  benefits  of 
re.source  investments.  The  least  cost  plan 
must  meet  the  following  requirements: 


(1)  Involve  a  planning  process  that 
provides  an  opportunity  for  public  notice  and 
comment: 

(2)  Be  submitted  to  the  State  regulatory 
authority  for  review  on  a  regular  basis  or 
upon  a  utility's  proposal  to  undertake  supply- 
or  demand-side  activities: 

(3)  Be  approved  or  filed  with  the  regulatory 
authority  in  the  State  in  which  the  qualifying 
conservation  or  renewable  energy 
development  lakes  place.  Electric  utilities  not 
subject  to  the  jurisdiction  of  a  slate 
regulatory  authority  must  have  such  a  plan  or 
filing  approved  by  the  entity  with  ratemaking 
authority  for  such  utility  in  the  slate  in  which 
the  qualifying  conservation  or  renewable 
energy  development  takes  place;  or  in  the 
event  that  there  is  no  such  authority,  by  EPA; 
and 

(4)  Upon  approval,  be  implemented  to  the 
maximum  extent  practicable. 

"Qualified"  Energy  Conservation  Measure 
and  Renewable  Energy  Generation 

For  purposes  of  this  application,  EPA 
defines  "qualified  energy  conservation 
measures"  and  "qualified  renewable  energy 
generation"  as  follows: 

A  "qualified  energy  conservation  measure" 
is  a  material  or  device  installed  by  an  electric 
utility  in  the  home  or  facility  of  a  customer  to 
whom  the  electric  utility  provides  electricity 
that: 

(a)  Increases  the  efficiency  of  the  use  of 
electricity  provided  by  the  electric  utility  to 
the  customer,  thereby  reducing  electricity 
consumption  compared  to  what  it  otherwise 
would  have  been  as  measured  in  accordance 
with  applicable  stale  regulations  or  with  the 
EPA  Conservation  Verification  Protocol; 

(b)  Is  consistent  with  a  least  cost  plan; 

(c)  Does  not  increase  the  use  by  the 
customer  of  any  fuel  other  than  qualified 
renewable  energy,  industrial  waste  heat,  or 
industrial  waste  gases; 

(d)  Is  paid  for  in  whole  or  in  part  directly 
by  the  electric  utility: 

(e)  Does  not  result  in  any  net  increase  in 
sulfur  dioxide  emissions  from  any  affected 
unit  owned  or  operated  by  the  electric  utility; 
and 

(f)  Appears  on  the  list  of  measures  included 
as  an  appendix  to  this  application,  or  which 
is  a  measure  approved  by  the  State 
regulatory  authority  which  regulates  the 
electric  utility  or,  if  the  utility  is  not  regulated 
by  a  State  authority,  the  EPA  Administrator. 
Programs  that  are  exclusively  informational 
in  nature,  or  load  management  (unless  Kwh 
savings  due  to  load  shifting  can  be 
demonstrated  by  the  electric  utility)  are  not 
qualified  energy  conservation  measures  for 
purposes  of  the  Reserve. 

"Qualified  renewable  energy  generation"  is 
defined  as  electricity  generation  derived  from 
blomass.  solar,  geothermal,  or  wind 
resources,  whose  use  does  not  provide  a  net 
increase  in  sulfur  dioxide  emissions:  as 
defined  below: 

(a)  Biomass  resources  means  energy- 
producing  materials  for  biological  sources, 
including  wood,  plant  residues,  biological 
wastes,  landfill  gas,  energy  crops,  and 
eligible  components  of  municipal  solid  waste. 
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(1)  Involve  a  planning  process  that 
provides  an  opportunity  for  public  notice  and 
comment: 

(2)  Be  submitted  to  the  Slate  regulatory 
authority  for  feview  on  a  regular  basis  or 
upon  a  utility's  proposal  to  undertake  supply- 
or  demand-side  activities: 

(3)  Be  approved  or  filed  with  the  regulatory 
authority  in  the  State  in  which  the  qualifying 
conservation  or  renewable  energy 
development  takes  place.  Electric  utilities  not 
subject  to  the  jurisdiction  of  a  state 
regulatory  authority  must  have  such  a  plan  or 
filing  approved  by  the  entity  with  ratemaking 
authority  for  such  utility  in  the  stale  in  which 
the  qualifying  conservation  or  renewable 
energy  development  lakes  place;  or  in  the 
event  that  there  is  no  such  authority,  by  EPA: 
and 

(4)  Upon  approval,  be  implemented  to  the 
maximum  extent  practicable. 

"Qualified"  Energy  Conservation  Measure 
and  Renewable  Energy  Generation 

For  purposes  of  this  application.  EPA 
defines  "qualified  energy  conservation 
measures"  and  "qualified  renewable  energy 
generation"  as  follows: 

A  "qualified  energy  conservation  measure" 
is  a  material  or  device  installed  by  an  electric 
utility  in  the  home  or  facility  of  a  customer  to 
whom  the  electric  utility  provides  electricity 
that: 

(a)  Increases  the  efficiency  of  the  use  of 
electricity  provided  by  the  electric  utility  to 
the  customer,  thereby  reducing  electricity 
consumption  compared  to  what  it  otherwise 
would  have  been  as  measured  in  accordance 
with  applicable  state  regulations  or  with  the 
EPA  Conservation  Verification  Protocol; 

(b)  Is  consistent  with  a  least  cost  plan: 

(c)  Does  not  increase  the  use  by  the 
customer  of  any  fuel  other  than  qualified 
renewable  energy,  industrial  waste  heal,  or 
industrial  waste  gases; 

(d)  Is  paid  for  in  whole  or  in  part  directly 
by  the  electric  utility: 

(e)  Does  not  result  in  any  net  increase  in 
sulfur  dioxide  emissions  from  any  affected 
unit  owned  or  operated  by  the  electric  utility: 
and 

(f)  Appears  on  the  list  of  measures  included 
as  an  appendix  to  this  application,  or  which 
is  a  measure  approved  by  the  State 
regulatory  authority  which  regulates  the 
electric  utility  or.  if  the  utility  is  not  regulated 
by  a  State  authority,  the  EPA  Administrator. 
Programs  that  are  exclusively  informational 
in  nature,  or  load  management  (unless  Kwh 
savings  due  to  load  shifting  can  be 
demonstrated  by  the  electric  utility)  are  not 
qualified  energy  conservation  measures  for 
purposes  of  the  Reserve. 

"Qualified  renewable  energy  generation"  is 
defined  as  electricity  generation  derived  from 
biomass,  solar,  geothermal,  or  wind 
resources,  whose  use  does  not  provide  a  net 
increase  in  sulfur  dioxide  emissions;  as 
defined  below: 

(a)  Biomass  resources  means  energy- 
producing  materials  for  biological  sources, 
including  wood,  plant  residues,  biological 
wastes,  landfill  gas,  energy  crops,  and 
eligible  components  of  municipal  solid  waslt;. 
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(b)  Solar  resources  means  solar  thermal 
systems  and  the  non-fossil  fuel  portion  of 
solar  thermal  hybrid  systems:  and  grid  and 
non-grid  connected  photovoltaic  systems 
including  photovoltaic  systems  added  for 
voltage  or  capacity  augmentation  of  a 
distribution  grid: 

(c)  Geothermal  resources  means 
hydrothermal  or  geopressurized  resources 
used  for  dry  steam,  flash  steam,  or  binary 
cycle  generation  of  electricity:  and 

|d)  Wind  resources  means  grid  and  non- 
grid  connected  wind  farms  and  individual 
wind-driven  electrical  generating  turbines. 

A  list  of  qualified  renewable  energy 
generation  sources  is  provided  in  appendix  B 
of  these  instructions.  Programs  that  reduce 
electricity  demand,  or  that  appear  on  the  list 
of  qualified  energy  conservation  measures 
provided  in  appendix  A  are  not  considered 
renewable  energy  generation  for  purposes  of 
the  Reserve. 

Net  Income  Neutrality 

For  purposes  of  the  reserve,  net  income 
neutrality  means,  in  the  case  of  energy 
conservation  measures  undertaken  by  an 
electric  utility  whose  rates  are  regulated  by  a 
Stale  regulatory  authority,  rales  and  charges 
established  by  the  State  regulatory  authority 
that  ensure  that  the  net  income  earned  by  the 
utility  on  the  book  value  of  its  Stale- 
jurisdictional  equity  investment  will  be  no 
lower  as  a  consequence  of  its  expenditures 
on  qualified  cost-effective  energy 
conservation  measures  and  any  associated 
lost  sales  than  it  would  have  been  had  the 
utility  not  made  such  expenditures.  EPA  will 
forward  applications  to  the  Secretary  of 
Energy  to  certify  that  the  State  regulatory 
authority  with  jurisdiction  over  the  electric 
rates  of  the  applicant  that  it  has  established 
rates  and  charges  that  guarantee  that  the 
utility's  net  income  is  compensated  in  full 
(considering  factors  such  as  risk)  for  lost 
sales  attributable  to  the  utility's  conservation 
program. 

Instructions  for  the  Application  for  Energy 
Conservation  and  Renewable  Energy 
Reserve  Allowances 

I.  Application  Information 

This  application  must  be  submitted  to 
obtain  allowances  from  the  Conservation  and 
Renewable  Energy  Reserve.  Completed 
applications  s       'd  be  returned  to: 
US  E.P.A..  Acid  Kain  Division  (ANR-445). 
401  M  Street.  SW..  Washington.  DC  20460, 
Attn:  Conservation  and  Renewable  Energy 
Reserve. 

Paperwork  Reduction  Act:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  80  hours 
per  response  including  time  for  reviewing 
instructions,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information  including 
suggestions  for  reducing  this  burden  to  Chief, 
Information  Policy  Branch  (PM-223), 
U.S.E.P.A..  401  M  Street.  SW.,  Washington, 
DC  20460.  Attn:  Acid  Rain  Burden:  and  to  the 
Office  of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


Paperwork  Reduction  Project,  Washington. 
DC  20603. 

II.  Instructions  for  Completing  the 
Application 

Note:  Please  type  or  print  clearly  in  ink. 

A.  Applicant  Information 

Affected  Unit  Name:  List  the  name  of  the 
affected  unit  which  the  applicant  owns  St 
operates,  in  part  or  in  whole. 

Affected  Unit  Allowance  Tracking  System 
Account  Number:  Provide  the  allowance 
tracking  system  account  number  of  the 
affected  unit. 

Utility  Name:  Enter  the  name  of  the  electric 
utility  that  owns  or  operates,  in  whole  or  in 
part,  the  affected  unit.  The  applying  utility 
may  be,  but  is  not  required  to  be.  the  affected 
unit  indicated  above. 

Responsible  Official  Name:  Enter  the  name 
of  the  individual  who  will  act  as  the 
responsible  official  for  the  applicant.  If.  for 
any  reason,  the  applying  utility  must  change 
the  official  designated  as  responsible  official 
before  the  application  is  processed  or 
approved  allowances  are  allocated, 
applicants  must  submit  the  new  name  to  EPA 
at  the  above  addresses. 

State-Regulated  Utility:  Indicate,  by 
checking  the  correct  box,  if  the  applicant  is 
rate-regulated  by  a  State  regulatory  authority. 

State:  Indicate  the  state  or  territory  in 
which  the  physical  plant  of  the  applicant  is 
located. 

Allowance  Tracking  System  Account 
Number  to  Which  Allowances  are  to  be 
Allocated:  Indicate  the  allowance  tracking 
system  account  number  to  which  the 
allocated  allowances  should  be  transferred.  If 
the  applicant  does  not  have  an  account 
number,  or  wishes  to  open  a  new  account  for 
this  purpose,  leave  this  item  blank,  and 
submit  8  completed  New  Account  ForiTi/r*ew 
Authorized  Account  Representative  Form 
with  this  application.  This  form  may  be 
obtained  by  contacting  EPA  at  the  above 
address. 

Authorized  Account  Representative 
Signature:  If  tl\e  allowances  are  to  be 
transferred  to  an  existing  account,  the 
Allowance  Tracking  System  Account's 
Authorized  Account  Representative  must  sign 
the  application  here. 

B.  Measure  Information 

Type  of  Measure(s)  Undertaken:  Indicate 
whether  an  energy  conservation  measure  or  a 
renewable  energy  generation  measure,  or 
both,  was  implemented.  If  the  applicant 
implemented  both  conservation  and 
renewable  energy  generation  measures,  two 
separate  applications  must  be  submitted. 

Measure  Identification:  Identify  the 
qualified  energy  conservation  measure(s) 
implemented  or  the  renewable  energy 
generation  source  used  for  purposes  of 
avoiding  emissions  during  the  previous  year 
or  years.  "Qualified  energy  conservation 
measures"  and  "qualified  renewable  energy 
generation"  are  defined  in  the  introduction  to 
this  application.  Appendices  A  and  B  of  the 
instructions  to  this  application  provide  a  list 
of  qualified  conservation  and  renewable 
energy  sources,  respectively. 

Energy  conservation  measures  that  are  not 
listed  in  appendix  A  must  be  approved  by  the 


State  regulatory  authority  that  regulates  the 
electric  utility's  electric  rates,  or.  if  the 
electric  utility's  rates  are  not  regulated  by  a 
Stale  authority,  by  the  EPA  Administrator,  as 
indicated  in  section  D.  Check  the  box 
provided  if  the  energy  conservation 
mensure(s)  implemented  do  not  appear  in 
appendix  A. 

Fh-ogram  Cost:  Indicate  the  dollar  amount 
spent  on  the  conservation  measure(s)  or 
renewable  energy  generation  implemented. 
The  applicant  must  have  paid  for  these 
measures,  either  directly  or  through  purchase 
from  another  person. 

Time  Period:  Enter  the  year  or  years  over 
which  sulfur  dioxide  emissions  were  avoided 
using  the  conservation  and/or  renewable 
energy  measures  identified  above.  These 
savings  must  have  occurred  after  January  1. 
1992.  and  before  the  earlier  of  December  31. 
2000.  or  the  dtile  on  which  the  unit  cwn^d  or 
operated  by  the  applying  facility  becomes  an 
affected  unit. 

Verification  of  Conservation  Savings:  For 
energy  savings  due  to  conservation  measures: 

(a)  list  the  amount  of  energy  savings  (in 
kilowatt  hours)  per  measure  per  year. 

(b)  Indicate  the  methodology  used  to 
calculate  the  savings,  and  the  person  or 
affiliation  who  performed  the  calculation. 

Utilities  rate-regulated  by  a  State 
regulatory  authority  must  use  the  verification 
methodology  of  their  State  regulatory 
authority.  EPA  reserves  the  right  to  conduct 
audits  to  ascertain  that  the  verification  is 
valid  and  correct.  Utilities  not  rate-regulated 
by  a  State  regulatory  authority  must  use  the 
EPA  Conservation  Verification  Protocol 
which  is  available  from  EP.'X  at  the  address 
provided  above. 

Verification  of  Renewable  Energy 
Generation:  (i)  For  applications  submitted  on 
the  basis  of  qualified  renewdble  energy 
generation: 

(a)  Identify  the  size  of  the  renewable 
generation  facility  (nameplate  capacity  in 
megawatts). 

(b)  List  the  amount  of  yearly  qualified 
renewable  energy  generation  (on  a  Btu  basis) 

(c)  Indicate  the  hours  of  operation  during  a 
previous  calendar  year  or  years. 

(d)  Attach  copies  of  plant  operation  records 
that  demonstrate  the  above  amounts. 

(ii)  For  applications  submitted  on  the  basis 
of  qualified  renewable  energy  generation 
using  hybrid  generating  facilities: 

(a)  Indicate  the  size  of  the  hybrid 
generating  facility  (nameplate  capacity  in 
megawatts). 
*•    (b)  List  the  quantity  of  renewable  energy 
input  (on  a  Btu  basis)  and  the  percent  of 
electric  generation  that  can  be  attributed  to 
the  renewable  energy  input. 

(c)  Attach  copies  of  plant  operation  records 
that  demonstrate  these  amounts. 

Allowances  Requested:  One  allowance  will 
be  allocated  for  each  ton  of  sulfur  dioxide 
emissions  avoided  through  the  use  of  the 
conservation  or  renewable  energy  generation 
measure(s)  during  a  calendar  year  or  years 
within  the  period  of  applicability  (January  1. 
1992.  to  December  31.  2000  or  the  dale  on 
which  the  relevant  unit  owned  or  operated  by 
the  electric  utility  becomes  an  affected  unit). 
These  savings  are  calculated  as  follows: 
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|i)  For  savings  from  qualified  energy 
conservation  measures,  the  avoided  emission 
tonnage  is  equal  to  the  product  of: 

(A)  x(B). 


2000  109. 


where  (A)  =  the  kilowatt  hours  that  were 
not.  but  would  otherwise  have  been  supplied 
by  the  utility  during  such  year(s)  in  absence 
of  the  qualified  energj'  conservation 
measures;  and  (B)  =  0.004  lbs.  per  kilowatt 
hour.  The  »^uation  should  be  rounded  to  the 
nearest  ton. 

(ii}  For  savings  frcn  qualified  renewable 
energy  generation,  the  avoided  emission 
tonnage  is  equal  !o  the  product  of: 

(A)2(B). 
2000  lt>s. 

where  (A)  =  the  actual  kilowatt  hours 
generated  by,  or  purchased  from,  qualified 
renewable  energy  based  on  the  renewable 
energy  input  at  a  facihiy;  and  (B)  =  OJOM  lbs. 
per  kilowatt  hour.  The  equation  should  be 
rounded  to  ;he  nearest  ton. 

Allowances  will  not  be  aJiocaled  for 
savings  to  be  accrued  in  future  years. 

C.  Approval  of  Least  Cast  Plan 

The  applicant  must  have  an  approved  least 
cost  plan,  as  defined  in  the  introduction  to 
this  application.  For  utilities  rafe-regulated  by 
a  State  regulatory  authority,  plans  must  be 
approved  by  the  State  regulatory  authority. 
Forutilities  not  rate-regulated  by  State 
regulatory  authority,  plans  must  be  approved 
by  the  entity  with  rate-making  authority  for 
the  applicant.  If  the  electric  utility  is  not 
regulated  by  a  State  regulatory  or  other  rate- 
making  authority,  the  EPA  Administrator 
must  approve  the  least  cost  plan. 

The  entity  approving  the  least  cost  plan 
must  also  certify  that  the  measures 
implemented  are  consistent  with  the  findings 
of  the  least  cost  plan. 

Signature:  The  signature  must  be  that  of  the 
reviewing  official. 

Date:  Indicate  the  date  on  which  the 
Hpplication  was  certified  by  the  reviewing 
official. 

D.  Certification  by  Regulatory  Authority 

The  application  must  be  reviewed-by  the 
entity  with  ratemaking  authority  for  the 
utility,  or,  in  the  case  of  an  application 
submitted  by  a  utUity  not  rate-regulated  by  a 
State  authority,  FP\. 


Signature:  For  electric  utilities  rate- 
regulated  by  a  State  regulatory  authority,  the 
signature  must  be  that  of  a  member  of  swell 
Stale  regulatory  body.  For  electric  utilities 
not  rate-regulated  by  a  Stale  authority,  the 
EPA  Administrator  will  make  the 
certification.  In  such  a  case,  leave  this  section 
blank. 

Date  Indicate  the  date  on  which  the  form 
was  signed  by  the  regulatory  entity. 

E.  Demonstration  and  Certification  of  Net 
Income  Neutrality 

For  State-regulated  investor-owned  eleetrie 
utilities  implementing  conservatioa  meaaures: 
To  demonstrate  net  income  neutrality,  attach 
a  copy  of  a  State  regulatory  filing  describing 
the  approved  ratemaking  mechanisms  that 
guarantee  that  the  utility's  net  income  will  be 
at  least  as  high  upon  implementation  of 
conservation  measures  as  it  would  have  been 
otherwise. 

Upon  application  approval,  EP.'^  will 
forward  applications  from  investor-owned' 
State-regulated  utilities  implementing 
conservation  measures  to  the  Secretary  of 
Ener^  te  certify  that  the  State  regulatory 
authority  with  jurisdiction  over  the  rates  of 
the  applicant  has  established  rates  and 
charge*  that  ensure  net  income  neutrality. 

Signature:  The  signature  must  be  that  of  the 
Secretary  of  Energy  or  an  official 
representative. 

Date:  Indicate  the  date  on  which  the 
Secretary  of  Energy  certifies  that  the 
application  is  net  income  neutral. 

F.  Certification  of  Responsible  Official 
Signature:  The  signatur*  must  be  that  of  the 

responsible  official  indicated  in  section  A 

above. 
Date:  Indicate  the  date  en  which  the  form 

wae  signed  by  the  resf  onsible  offtciaL 

III.  General  Information 

This  section  provides  additional 
information  on  the  Energy  Conservation  and 
Renewable  Ener^  Reserve  Program.  For  a 
complete  description  of  the  allowance 
program  mandated  by  section»404  and  416  of 
the  Clean  Air  Act  Amendments,  see  40  CFH 
part  73. 

Remittance:  EPA  will  accept  applications 
for  allowances  from  the  Energy  Conservation 
and  Renewable  Energy  Reserve  beginning  no 
earlier  than  January  1, 1993.  and  ending  on 
)anuM7  2.  20ia  or  until  all  of  the  allowances 
in  the  reserve  have  been  allocated. 
Applicants  may  apply  for  allowances  on  a 
yearly  basis  eriess  frequently  for  emissions 
avoided  in  a  previous  year  or  years  from 
qualiiled  energy  conservation  measures  op 


qualified  renewable  energy  generation. 

Processing  and  Approval:  Applications 
received  by  EPA  will  be  processed  and 
approved  on  a  first-come,  ftrst-served  basis, 
except  that  EPA  will  not  allocate  more  than  a 
total  of  30,000  allowances  in  connection  with 
applications  based  on  any  one  of  the 
following  four  categories  of  qualified 
renewable  energy:  (\)  biomass:  (2)  solan  (3) 
geothermal;  and  (4)  wind. 

The  Administrator  will  return  applications 
that  fail  to  meet  the  application  requirement* 
within  five  business  days  of  receipt. 
Resubmitted  applications  will  be  processed 
according  to  the  postmark  on  the  revised 
application. 

Within  45  days  of  receipt,  applications  that 
meet  the  application  requirements  will  be 
approved,  or  conditionally  approved  pending 
certification  of  the  Secretary  of  Energy  if  the 
applicant  is  a  State  rate-regulated  utility 
implementing  conservation  measures. 

Allocation  of  Allowances:  Allowances 
from  the  Reserve  will  be  transferred  into  a 
single  Allowance  Tracking  System  Account 
at  the  time  of  approval  or  partial  approval  of 
the  application,  provided  tfiat  a  sufficient 
number  of  allowances  remain  in  the  Reserve 
at  that  time.  The  allowances  may  bw 
transferred  into  an  existing  account  if  the 
application  is  signed  by  the  Authorized 
Account  Representative,  or,  into  a  new 
acsount  if  a  con>pleted  I»4ew  Account/New 
Authorized  Account  Representative  Form 
accompanies  the  application. 

Allowances  from  the  Reserve  are  spof 
allowances  that  may  be  used  for  purposes  oF 
compliance  beginning  in  the  year  they  are 
allooated. 

Establishment  of  a  Reserve  subaccount: 
The  Administrator  shall  review  the 
distribution  of  allowances  from  the  Reserve 
when  240.008  of  the  300,000  allowances  have 
been  allocated.  If  the  Administrator  finds  that 
fewer  than  60.900  allowances  have  been 
allocated  for  each  of  (1)  qualifying  energy 
conservation  measures  or  (2)  qualifying 
renewable  energy  generation,  a  subaccount 
will  be  established  for  the  allocation  of 
allowances  to  applicants  implementing  such 
measures.  The  subaccount  will  contain 
allowance*  equal  to  80.000  less  the  number  of 
aUewanoes  previously  allocated  for  such 
category. 

Unless  all  of  the  allowances  in  the 
subaccount  are  alliicated  earlier,  the 
Administrator  will  terminate  the  subaccount 
not  later  than  February  U 1998,  and  return 
any  remaining  allowances  to  the  Reserve. 
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qualified  renewable  energy  generation. 

Processing  and  Approval:  Applications 
received  by  EPA  will  be  processed  and 
approved  on  a  first-come,  first-served  busis, 
except  that  EPA  will  not  allocate  more  than  a 
total  of  30,000  allowances  in  connection  with 
applications  based  on  any  one  of  the 
following  four  categories  of  qualified 
renewable  energy:  (1)  biomass:  (2)  solan  (3) 
geothermal;  and  (4)  wind. 

The  Administrator  wiU  return  applications 
that  fail  to  meet  the  application  requirements 
within  five  business  days  of  receipt. 
Resubmitted  applications  will  be  ppocessfd 
according  to  the  postmark  on  the  revised 
application. 

Within  45  days  of  receipt,  applications  that 
meet  the  application  requirements  will  be 
approved,  or  conditionally  approved  pendir.g 
certification  of  the  Secretary  of  Energy  if  the 
applicant  is  a  State  rate-regulated  utility 
implementing  conservation  measures. 

Allocation  of  Allowances:  Allowances 
from  the  Reserve  will  be  transferred  into  a 
single  Allowance  Tracking  System  Account 
at  the  time  of  approval  or  partial  approval  of 
the  application,  provided  Aat  a  sufficient 
nuntber  of  allowances  remain  in  the  Reserve 
at  that  time.  The  allowances  may  bw 
transferred  into  an  existing  account  if  the 
application  is  signed  by  the  Authorized 
Account  Representative,  or,  into  a  new 
acseunt  if  a  completed  New  Account/New 
Authorized  Account  Representative  Form 
accompanies  the  application. 

Allowances  from  the  Reserve  are  spot 
allowances  that  may  be  used  for  purpeses  of 
compliance  begireiing  in  ^  year  they  are 
allooated. 

Establishment  of  a  Reserve  subaccount: 
The  Administrator  shall  review  the 
distribution  of  allowances  from  the  Reserve 
when  240,009  of  the  300,000  allowances  have 
been  allocated.  If  the  Administrator  finds  that 
fewer  then  60,800  allowances  have  been 
allocated  for  each  of  (1)  qualifying  energy 
conservation  measures  or  (2)  qualifying 
renewable  energy  generation,  a  subaccount 
will  be  established  for  the  allocation  of 
allowances  to  applicants  implementing  such 
measures.  The  subaccount  will  contain 
allowances  equal  to  60,000  less  the  munber  of 
ftllowanoes  previously  allocated  for  such 
category. 

Unless  all  of  the  allowances  in  the 
subaccount  are  allocatEd  eariier,  the 
Administrator  will  terminate  the  subaccount 
not  later  than  February  X,  199a  and  return 
any  remaining  allowances  to  the  Reserve. 
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Appticatioa  for  Eaeijy  Cooceivstioa  and  Reaevabk  Eaexfj  Rcaenc  AOoaiancn 


A.   Applicant  Information 

Affected  Unit  Name 

Affected  Unit  Allowance  Tracking  System  Account 

Utility  Name 

Responsible  Official  Name 


Applicant  is  Rate-Regulated  by  a  State  Regulatory  Authority  (check  one) 


Yes 


□ 


No 


□ 


State  in  which  Utility  is  Located 

Allowance  Tracking  System  Account 

10  which  Allowances  are  to  t>c  Allocated 

Signature  of  Authorized  Account  Representative 


■     >.- 


B.  Measure  Information 

Type  of  Mea$ure(s)  Undertaken  (check  one) 


Renewable  Energy 


CZl 


Conservation 
Measure  Ideniincation 


Conservation  measure  is  not  on  List  A 

Program  Cost  

Time  Penod  (Year/»)  

Verification  of  Conservation  Saving 

a.  Kilowatt  hours  saved  

b.  Methodology  Used  

Verification  of  Renewable  Energy  Generation 

a.  Nameplate  Capacity  (megawatts)  . 

b.  Energy  Generation  (Btus  and  %  of  Tout)  

c.  Houn  operated  per  Year  

d.  Attach  copies  of  plant  operation  records  verifying  these  oumben. 
Allowances  Requested  


For  Oflioat  Uk  Ootf 
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C  Approval  of  Leasi  Coti  Wan  by  Ratcmabng  Authontv 

I  certify  that,  as  an  ofTiml  repretenutive  of  ihe  State  tegulatoiy  authofity  or  rateiBaking  etitity  oT  the  applicant,  the  follownf 
criteria  have  been  meet: 

(1)  The  applicant't  leatt  cott  plan  has  been  approved  l>y  the  authority;  and 

(2)  The  energy  conservation  and/or  renewable  energy  generatioo  iiiea«ure(i)  inpiemented  by  the  utitiry  are  consistent 
with  the  nndings  in  th«  lMC»aaci-ptoA. 


Cenifying  OfTicial  Signature 
Name  of  Regulatory  Body 
^4oufy  Public  Signature 
Date 


D.  ^Unification 

I  certify,  as  an  official  i«pre$enutive  of  the  rate  legulatoiy  authority  of  the  applicant.. or  of  the  U,S.E,P  A  .  that; 

(1)  I  have  reviewed  this  appiicaiion  and  find  it  to  be  accurate  and  complete;  and 

(2)  (as  applicable)  I  have  determined,  according  to  my  best  profession  judgement,  that  itM  energy  coitanvatioii 
measut«($)  implemented  by  the  applicant  that  are  not  listed  in  Appendii  A  of  the  instructie^efthis  application  are 
quj^ified  energy  conservation  measure(s). 


Cenifying  OfTicial  Signature 
Name  of  Regulatory  Body 


E.  Dtmonsiration  of  Net  Income  Neutrality 

(forsute  tate-regulaied  utilities  only) 

Applicants  must  attach  a  copy  of  a  regulatory  filing  describing  the  apptwetf  rulemaking  mechanisms  that  guarantee  net 
income  neutrality.  


Cenificaiion  of  Net  Income  NeutraUtv 

•      I  cenify  that  the  state  regulatory  authority  with  jurisdiction  over  the  electric  rates  of  the  applicant  has  established  rates 
and  charges  that  ensure  net  income  neutrality. 


Secicury  of  Energy  Signature 
Date 


F.  Cenificatioa  of  Responsible  Official- 

I  submit  this  form  pursuant  to  EPA's  regulations  governing  the  allocation  of  allowMces  in  the  energy  conservation  and 
aiaiiJtlc  cnrrif  man    Icenify  iha»tJ»alaciiie«*litywm»of  ap«a««,ii>whel«ori«j««.»rfrto«««i»mC4a«lttia» 
qualified  energy  eo«erv«tic«  or  renewable  energy  generation  measure(s)  were  implemented  consistent  with  the  utility's  approved 
least  cost  plan.  I  funber  cnttfy  that  the  inibnnaiKMi  provided  in  this  torn  is  tr>te  and  correct 


Respansibie  Official  Sigiiatum . 
Noury  PiiWfc  Signattirc 
Date 
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Appendix  B  to  Part  73— List  of 
Qualified  Energy  Conservation 
Measures 

/.  Demand-side  Measures  Applicable  for  the 
Conservation  and  Renewable  Energy 
Reserve  Program  or  Reduced  Utiiizuiion 

The  following  listed  measures  are 
approved  as  "qualified  en«»r)?y  conservation 
measures"  for  purposes  of  the  Conservation 
and  Renewable  Energy  Reserve  Program  or 
Reduced  Utilization.  Measures  not  appearing 
on  the  list  may  also  be  approved  if  it  is 
demonstrated  that  they  meet  the  criteria 
specified  in  §  73.81(a)  of  the  regulations. 
1.1     Residential 

1.1.1  Space  Conditioning 

•  Electric  furnace  improvements 
(intermittent  ignition,  automatic  vent 
dampers,  and  heating  element  change- 
outs] 

Air  conditioner  (central  and  room) 
upgrades/replacements 
Heat  pump  (ground  source,  solar 
assisted,  and  conveniioi'.al)  upgrades/ 
replacements 

Cycling  of  air  conditioners  and  heat 
pumps 

Natural  ventilation 
Heat  recovery  ventilaUon 
Thermal  energy  storage 
Clock  thermostats 
Setback  thermostats 
Geofhermal  steam  direct  use 
Improved  equipment  controls 
Solar  assisted  space  conditioiung 
(ventilation,  air-conditioning,  and 
desiccant  cooling) 
Passive  solar  designs 
Air  conditioner  and  heat  pump  clean  and 
tune-up 
ffca!  pipes 
Whole  house  fans 
High  efficiency  fans  and  motors 
Hydronic  pump  insulation 
Register  relocation 
Register  size  and  blade  configuration 
Return  air  location 
Duct  sizing 
Duct  insulation 
Duct  sealing 
Duct  cleaning 
Shade  tree  planting 

1.1.2  Water  Heating 
Electric  water  heater  upgrades/ 
replacements 

Electric  water  heater  tank  wraps/ 
blankets 

Low-flow  showerheads  and  fittings 
Solar  heating  and  pre-heat  units 
Geothermal  heating  and  pre-heat  units 
He.at  traps 

Water  heater  heat  pumps 
Recirculation  pumps 
Setback  thermostats 
Water  heater  cycling  control 
Solar  heating  for  swimming  pools 
Pipe  wrap  insulation 

1.1.3  Lighting 
l,amp  replacement 
Dimmers 

Motion  detectors  and  occupancy  sensors 
Photovoltaic  lighting 
Fixture  replacement 
Outdoor  lighting  controls 

11.4    Building  Envelope 


•  Attic,  basement,  ceiling,  and  wall 
insulation 

•  Passive  solar  building  systems 

•  Exterior  roof  insulation 

•  Exterior  wall  insulation 

•  Exterior  wall  insulation  bordering 
unhealed  space  (e.g.,  a  garage) 

•  Knee  wall  insulation  in  attic 

•  "^loor  insulation 

•  Perimeter  insulation 

•  Storm  windows/doors 

•  Caulking/weatherstripping 

•  Multi-glazed  inserts  for  sliding  glass 
doors 

•  Sliding  door  replacements 

•  Installation  of  Preiich  doors 

•  Hollow  core  door  replacement 

•  Radiant  barriers 

•  Window  vent  conversions 

•  Window  replacement 

•  Window  shade  screens 

•  Low-e  windows 

•  Window  reduction 

•  Attic  ventilation 

•  Whole  house  fan 

•  Passive  solar  design 
1.1.5    Other  Appliances 

•  Refrigerator  replacements 

•  Freezer  replacements   . 

•  Oven/range  replacements 

•  Dishwasher  replacemenla 

•  Clothes  washer  replacements 

•  Clothes  dryer  replacements 

•  Customer  located  power  generation 
based  on  photovoltaic,  solar  thermal, 
biomass,  wind  or  geothermal  resources 

•  Swimming  pool  pump  replacements 

•  Gasket  replacements 

•  Maintenance/coil  cleaning 
1.2    Commercial 

1.2.1    Heating/ Ventilation/ Air  Coitdittoning 
(liVAC) 

•  iieat  pump  replacement 

•  Fan  motor  efficiency 

•  Resizing  of  chillers 

•  Heat  pipe  retrofits  in  air  conditioning 
units 

•  Dehumidifiers 

•  Steam  trap  insulation 

•  Radiator  thermostatic  valvea 

•  Variable  speed  drive  on  faii  motor 

•  Thermal  storage 

•  Solar  assisted  H\'AC  including 
ventilation,  chillers,  heat  pumps,  and 
desiccants 

•  HV.AC  piping  insulation 

•  HVAC  ductwork  insulation 

•  Boiler  insulation 

•  Automatic  night  setback 

•  Automatic  economizer  cooling 

•  Outside  air  control 

•  Hot  and  cold  deck  automatic  reset 

•  Reheat  system  primary  air  optimization 

•  Process  heat  recovery 

•  Deadband  thermostat  ^ 

•  Timeclocks  on  circulating  pumps 

•  Chiller  system 

•  Increase  condeitsing  unit  efficiency 

•  Separate  make-up  air  for  exhaust  hoods 

•  Variable  air  volume  system 

•  Direct  tower  cooiiiig  (chiller  strainer 
cycle) 

•  Thermal  storage 

•  Multiple  chiller  control 

•  Radiant  heating 

•  Evaporative  roof  surface  cooling 


•  Cooling  tower  flow  control 

•  Celling  fans 

•  Evaporative  cooling 

•  Direct  expansion  cooling  system 

•  Heat  recovery  ventilation  (water  and  air- 
source) 

•  Set-back  controls  for  heating/coding 

•  Make-up  air  control 

•  Manual  fan  switches 

•  Energy  saving  exhaust  hood 

•  Night  flushing 

•  Spot  radiant  healing 

•  Terminal  regulated  air  volume  control 
scheme 

•  Variable  speed  motors  for  HVAC  system 

•  Waterside  economizers 

•  Airside  economizer 

•  Cray  water  systems 

•  Well  water  for  cooling  > 

1.2.2  Building  envelope 

•  Insulation 

•  Wall  insulation 

•  Floor/slab  insulation 

•  Roof  insula  tioii 

•  Window  and  door  upgrades, 
replacements,  and  films  (to  reduce  solar 
heat  gains) 

•  Passive  solar  design 

•  Earth  berming 

•  Shading  devices  and  tree  planting 

•  High  reflectivity  roof  coating 

•  Evaporative  cooling 

•  Infiltration  reduction 

•  Weatherstripping 

•  Caulking 

•  Low-e  windows 

•  Multi-glazed  windows 

•  Replace  glazing  with  insulated  walla 

•  Thermal  break  window  frames 

•  Tinted  glazing 

•  Vapor  barrier 

•  Vestibule  entry 

1.2.3  Lighting 

•  Electronic  ballast  replacements 

•  Delamping 
%•  Reflectors 

^  Occupancy  sensors 

•  Daylighting  with  controls 
_/-«^Photovoltair  lighting 

•  Efficient  exterior  lighting 

•  Manual  selective  switching 

•  Efficient  exit  signs 

•  Daylighting  construction 

•  Cathode  cutout  ballasts 

•  High  intensity  discharge  luminaries 

•  Outdoor  light  timeclock  and  photocell 

1.2.4  Refrigeration 

•  Refrigerator  replacement 

•  Freezer  replacement 

•  Optimize  heat  gains  to  refrigerated  space 

•  Optimize  defrost  control 

•  Refrigeration  pressure  optimization 
control 

•  High  efficiency  compressors 

•  Anti-condensate  heater  control 

•  Floating  head  pressure 

•  Hot  gas  defrost 

•  Parallel  unequal  compressors 

•  Variable  speed  compressors 

•  Water  cooler  controls 

•  Waste  beat  utilization 

•  Air  doors  on  refrigeration  equipment 

1.2.5  Water  Heating 

•  Electric  water  beating  upgrades/ 
replacements 
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•  Electric  water  heuter  wraps/blankets 

•  Pipe  insulation 

•  Solar  healing  and/or  pre-heal  units 

•  Geothermal  heating  and/or  preheat 
units 

•  Circulating  pump  control 

•  Poinl-of-use  water  heater 

•  Heat  recovery  DHW  system 

•  Chemical  dishwashing  system 

•  End-use  reduction  using  low-flow  fittings 
1.2.6    Other  end-uses  and  miscellaneous 

•  Energy  management  control  systems  for 
building  operations 

•  Customer  located  power  based  on 
photovoltaic,  solar  thermal,  biomass. 
wind,  and  geothermal  resources 

•  Energy  efficient  office  equipment 

•  Customer-owned  transformer  upgrades 
and  proper  sizing 

1.3     Industrial 
1.3  1     Motors 

•  Retire  inefficient  motors  and  replace 
with  energy  efficient  motors,  including 
the  use  of  electronic  adjustable  speed  or 
variable  frequency  drives 

•  Rebuild  motors  to  operate  more 
efficiently  through  greater  contamination 
protection  and  improved  magnetic 
materials 

•  Install  self-starters 

•  Replace  improperly  sized  motors 

1.3.2  Lighting 

•  Electronic  ballast  replacement/ 
improvement 

•  Electromagnetic  ballast  upgrade 

•  Installation  of  reflectors 

•  Substitution  of  lamps  with  built-in 
automatic  cathode  cut-out  switches 

•  Modify  ballast  circuits  with  additional 
impedance  devices 

•  Metal  halide  and  high  pressure  sodium 
lamp  retrofits 

•  High  pressure  sodium  retrofits 

•  Daylighting  with  controls 

•  Occupancy  sensors 

•  Delamping 

•  Photovoltaic  lighting 

•  Two  step  and  dimmable  high  intensity 
discharge  ballast 

1.3.3  Heating/Ventilation/Air  Conditioning 
(HVAC) 

•  Heat  pump  replacement/upgrade 

•  Furnace  upgrade/replacement 

•  Fan  motor  efficiency 

•  Resizing  of  chillers 

•  Heat  pipe  retrofits  on  air  conditioners 

•  Variable  speed  drive  on  fan  motor 

•  Thermal  storage 

•  Solar  assisted  HVAC  including 
ventilation,  chillers,  heat  pumps  and 
desiccants 

1.3.4  Industrial  Processes 

•  Upgrades  in  heat  transfer  equipment 

•  Insulation  and  burner  upgrades  for 
industrial  furnaces/ovens/boilers  to 
reduce  electricity  loads  on  motors  and 
fans 

•  Insulation  and  redesign  of  piping 

•  Upgrades/retrofits  in  condenser/ 
evaporation  equipment 

•  Process  air  and  water  filtration  for 
improved  efficiency 

•  Upgrades  of  catalytic  combustors 

•  Solar  process  heat 

•  Customer  located  power  based  on 
photuvoltaic.  solar  thermal,  biomass, 
wind,  and  geothermal  resources 


•  Power  factor  controllers 

•  Utilization  of  waste  by-product  fuels 

•  Steam  line  and  steam  trap  repairs/ 
upgrades 

•  Compressed  air  system  improvements/ 
repairs 

•  Industrial  process  heat  pump 

•  Optimization  of  equipment  lubrication  or 
maintenance 

•  Resizing  of  process  equipment  for 
optimal  energy  efficiency 

•  Use  of  unique  thermodynamic  power 
cycles 

1.3.5  Building  Envelope 

•  Insulation  of  ceiling,  walls,  and  ducts 

•  Window  and  door  replace.-nent/upgrade. 
including  thermal  energy  barriers 

•  Caulking/weatherstripping 

1.3.6  Water  Heating 

•  Electric  water  heater  upgrades/ 
replacements 

•  Electric  water  heater  wraps/blankets 

•  Pipe  insulation 

•  Low-flow  showerheads  and  fittings 

•  Solar  heating  and  pre-heat  units 

•  Geothermal  heating  and  pre-heat  units 

1.3.7  Other  end-uses  and  miscellaneous 

•  Refrigeration  system  retrofit/ 
replacement 

•  Energy  management  control  systems  and 
end-use  metering 

•  Customer-owned  transformer  retrofits/ 
replacements  and  proper  sizing 

1.4    Agricultural 

1.4.1  Space  Conditioning 

•  Building  envelope  measures 

•  Efficient  HVAC  equipment 

•  Heat  pipe  retrofit  on  air  conditioners 

•  System  and  control  measures 

•  Solar  assisted  HVAC  including 
ventilation,  chillers,  heat  pumps,  and 
desiccants 

•  Air-source  and  geothermal  heat  pumps 
replacement/upgrades 

1.4.2  Water  heating 

•  Upgrades/replacements 

•  Wafer  heater  wraps/blankets 

•  Pipe  insulation 

•  Low-flow  showerheads  and  fittings 

•  Solar  heating  and/or  pre-heat  units 

•  Geothermal  heating  and/or  pre-heal 
units 

1.4.3  Lighting 

•  Electronic  ballast  replacements 

•  Delamping 

•  Reflectors 

•  Occupancy  sensors 

•  Daylighting  with  controls 

•  Photovoltaic  lighting 

•  Outdoor  lighting  controls 

1.4.4  Pumping/Irrigation 

•  Pump  upgrades/retrofits 

•  Computerized  pump  control  systems 

•  Irrigation  load  management  strategies 

•  Irrigation  pumping  plants 

•  Computer  irrigation  control 

•  Surge  irrigation 

•  Computerized  scheduling  of  irrigation 

•  Drip  irrigation  systems 

1.1.5  Motors 

•  Retire  inefficient  motors  and  replace 
with  energy  efficient  motors,  including 
the  use  of  electronic  adjustable  speed 
and  variable  frequency  drives 

•  Rebuild  motors  to  operate  more 
efficiently  through  greater  contamination 


protection  and  improved  magnetic 
materials 

•  Install  self-starters 

•  Replace  improperiy  sized  motors 
1.4.6    Other  end  uses 

•  Ventilation  fans 

•  Cooling  and  refrigeration  system 
upgrades 

•  Grain  drying  using  unhealed  air 

•  Grain  drying  using  low  temperature 
electric 

•  Customer-owned  transformer  retrofits/ 
replacements  and  proper  sizing 

•  Programmable  controllers  for  electrical 
farm  equipment 

•  Controlled  livestock  ventilation 

•  Water  heating  for  production  agriculture 

•  Milk  cooler  heat  exchangers 

•  Direct  expansion/ice  bank  milk  cooling 

•  Low  energy  precision  application 
systems 

•  Heat  pump  crop  drying 

1.5    Government  Services  Sector 

1.5.1  Streetlighting 

•  Replace  incandescent  and  mercury  vapor 
lamps  with  high  pressure  sodium  and 
metal  halide 

1.5.2  Other 

•  Energy  efficiency  improvements  in 
motors,  pumps,  and  controls  for  water 
supply  and  waste  water  treatment 

•  District  heating  and  cooling  measures 
derived  from  cogeneration  that  result  in 
electricity  savings 

2.  Supply-side  Measures  Applicable  for 
Reduced  Utilization 

In  addition  to  the  measures  specified  in  (a), 
the  following  supply-side  measures  may  be 
approved  for  purposes  of  reduced  utilization 
qualified  energy  conservation  plans  under 
§  72.43: 

2.1  Generation  efficiency 

•  Heat  rale  improvement  programs 

•  Availability  improvement  programs 

•  Coal  cleaning 

•  Turbine  improvements 

•  Boiler  improvements 

•  Control  improvements,  including 
artificial  intelligence  and  expert  systems 

•  Distributed  control — local  (real-time) 
versus  central  (delayed) 

•  Equipment  monitoring 

•  Performance  monitoring 

•  Preventive  maintenance 

•  Additional  or  improved  heat  recovery 

•  Sliding/variable  pressure  operations 

•  Adjustable  speed  drives 

•  Improved  personnel  training  to  improve 
man/machine  interface 

2.2  Transmission  and  distribution  efficiency 

•  High  efficiency  transformer  switchouts 
using  amorphous  core  and  silicon  steel 
technologies 

•  Low-loss  windings 

•  Innovative  cable  insulation 

•  Reactive  power  dispatch  optimization 

•  Power  factor  control 

•  Primary  feeder  reconfiguration 

•  Primary  distribution  voltage  upgrades 

•  High  efficiency  substation  transformers 

•  Controllable  series  capacitors 

•  Real-time  distribution  data  acquisition 
analysis  and  control  systems 

•  Conservation  voltage  regulation 
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protection  and  improved  magnetic 
materials 

•  Install  self-starters 

•  Replace  improperly  sized  motors 
1.4.6    Other  end  uses 

•  Ventilation  fans 

•  Cooling  and  refrigeration  system 
upgrades 

•  Grain  drying  using  unheated  air 

•  Grain  drying  using  low  temperature 
electric 

•  Customer-owned  transformer  retrofits/ 
replacements  and  proper  sizing 

•  Programmable  controllers  for  electrical 
farm  equipment 

•  Controlled  livestock  ventilation 

•  Water  heating  for  production  agriculture 

•  Milk  cooler  heat  exchangers 

•  Direct  expansion/ice  bank  milk  cooling 

•  Low  energy  precision  application 
systems 

•  Heat  pump  crop  drying 

1.5    Government  Services  Sector 

1.5.1  Streetlighting 

•  Replace  incandescent  and  mercury  vapor 
lamps  with  high  pressure  sodium  and 
metal  halide 

1.5.2  Other 

•  Energy  efficiency  improvements  in 
motors,  pumps,  and  controls  for  water 
supply  and  waste  water  treatment 

•  District  heating  and  cooling  measures 
derived  from  cogeneration  that  result  in 
electricity  savings 

2.  Supply-side  Measures  Applicable  for 
Reduced  Utilization 

In  addition  to  the  measures  specified  in  (a), 
the  following  supply-side  measures  may  be 
approved  for  purposes  of  reduced  utilization 
qualified  energy  conservation  plans  under 
§  72.43: 

2.1  Generation  efficiency 

•  Heat  rate  improvement  programs 

•  Availability  improvement  programs 

•  Coal  cleaning 

•  Turbine  improvements 

•  Boiler  improvements 

•  Control  improvements,  including 
artificial  intelligence  and  expert  systems 

•  Distributed  control— local  (real-time) 
versus  central  (delayed) 

•  Equipment  monitoring 

•  Performance  monitoring 

•  Preventive  maintenance 

•  Additional  or  improved  heat  recovery 

•  Sliding/variable  pressure  operations 

•  Adjustable  speed  drives 

•  Improved  personnel  training  to  improve 
man/machine  interface 

2.2  Transmission  and  distribution  efficiency 

•  High  efficiency  transformer  switchouts 
using  amorphous  core  and  silicon  steel 
technologies 

•  Low-loss  windings 

•  Innovative  cable  insulation 

•  Reactive  power  dispatch  optimization 

•  Power  factor  control 

•  Primary  feeder  reconfiguration 

•  Primary  distribution  voltage  upgrades 

•  High  efficiency  substation  transformers 

•  Controllable  series  capacitors 

•  Real-time  distribution  data  acquisition 
analysis  and  control  systems 

•  Conservation  voltage  regulation 


3.  Renewable  Energy  Generation  Measures 
Applicable  for  the  Conserx'otion  and 
Renewable  Energy  Reserve  Program 

The  following  listed  sources  are  approved 
as  "qualified  renewable  energy  generation" 
for  purposes  of  the  Conservation  and 
Renewable  Energy  Reserve  Program.  Sources 
not  appearing  on  the  list  may  be  approved  if 
it  is  demonstrated  that  they  meet  the  criteria 
specified  in  i  73.81(c)  of  the  regulations. 

3.1  Biomass  resources 

•  Combustible  energy-producing  materials 
from  biological  sources  which  include: 
wood,  plant  residues,  biological  wastes, 
landfill  gas.  and  energy  crops,  and 
eligible  components  of  municipal  solid 
waste. 

3.2  Solar  resources 

•  Solar  thermal  systems  and  the  non-fossil 
fuel  portion  of  solar  thermal  hybrid 
systems 

•  Grid  and  non-grid  connected 
photovoltaic  systems,  including  systems 
added  for  voltage  or  capacity 
augmentation  of  a  distribution  grid. 

3.4  Geothermal  resources 

•  Hydrothermal  or  geopressurized 
resources  used  for  dry  steam,  flash 
steam,  or  binary  cycle  generation  of 
electricity. 

3.5  Wind  resources 

•  Grid-connected  and  non-grid-connected 
wind  farms 

•  Individual  wind-driven  electrical 
generating  turbines 

PART  75— CONTINUOUS  EMISSION 
MONITORING 

Subpart  A— General 

75.1  Purpose. 

75.2  Definitions. 

75.3  Units  and  abbreviations. 

75.4  Addresses. 

75.5  Public  availability  of  information. 

75.6  State  authority. 

75.7  Federal  authority. 

75.8  Prohibitions. 

75.9  Incorporation  by  reference.  . 

Subpart  B— Standards 

75.10  Applicability. 

75.11  Monitoring  of  emissions  and 
operations. 

75.12  Monitoring  of  SOi  emissions. 

75.13  Monitoring  of  volumetric  flow. 

75.14  Monitoring  of  NO,  emissions. 

75.15  Monitoring  of  COj  emissions. 

75.16  Monitoring  of  opacity. 

75.17  Reference  methods  for  certification. 

75.18  Certification  procedures. 

75.19  Certification  tests. 

75.20  Quality  assurance  and  quality  control 
procedures. 

75.21  Alternative  monitoring  systems. 

75.22  Recordkeeping  requirements. 

75.23  Reporting  requirements. 

75.24  [Reserved] 

Appendix  A  to  Part  75 — Specifications  and 

Test  Procedures 
Apperulix  B  to  Part  75 — Quality  Assurance 

and  Quality  Control  Procedures 
Appendix  C  to  Part  75 — Missing  Data 

Statistical  Estimation  Procedures 


Appendix  D  to  Part  75 — Optional  SOa 

Emissions  Data  Protocol  for  Gas-Fired 

and  Oil-Fired  Units 
Appendix  E  to  Part  75 — Conversion 

Procedures 
Appendix  F  to  Part  75— Continuous  Emission 

Monitoring  Forms 
Authority:  Sees.  412  and  821.  PubX.  101- 
549. 104  Stat.  2624.  2699. 

Subpart  A— General 

§  75.1    Purpose. 

(a)  This  part  establishes  requireihcnts 
for  the  installation,  operation, 
maintenance,  and  certification  of 
continuous  emission  monitoring  systems 
for  the  measurement,  recording,  and 
standardized  electronic  reporting  of  SOi 
and  NOx  emissions,  volumetric  flow, 
and  opacity  data  from  Phase  I  and 
Phase  II  affected  units  under  title  IV  of 
the  4ct.  Requirements  for  alternative 
monitoring  systems  and  for  the  quality     . 
assurance  and  quality  control  of 
continuous  emission  monitoring  data 
also  are  established. 

(b)  This  part  also  establishes 
requirements  for  the  monitoring  and 
reporting  of  CO;  emissions  pursuant  to 
section  821  of  the  Act. 

§75J    Deftrtitions. 

The  terms  used  in  this  part  are 
defined  in  the  Act  or  in  this  section  as 
follows. 

Accuracy  means  the  closeness  of  the 
measurement  made  by  a  continuous 
emission  monkoring  system,  a  pollutant 
concentration  monitor  or  a  flow  monitor 
to  the  ti^e  value  of  the  emissions  or 
volumetric  flow.  It  is  expressed  as  the 
difference  between  the  measurement 
and  a  reference  method  value,  which  is 
assumed  to  be  equivalent  to  the  true 
value.  Variation  among  these 
differences  represents  the  variation  in 
accuracy  which  could  be  caused  by 
random  or  systematic  error. 

Acid  Rain  Program  means  the  sulfiu* 
dioxide  and  nitrogen  oxides  air  pollution 
control  program  established  pursuant  to 
title  IV  of  the  Act  under  40  CFR  parts 
72-78. 

Act  means  the  Clean  Air  Act,  42 
U.S.C  7401,  et  seq.,  as  amended  by 
Public  Law  101-549.  November  15. 1990. 

Administrator  means  the  .» 

Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA] 
or  the  Administrator's  duly  authorized 
representative. 

Affected  unit  means  a  unit  or  source 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  Program,  or  a  unit  or  source  that 
opts-in  under  40  CFR  part  74. 

Alternative  monitoring  system  means 
a  system  designed  to  provide  direct  or 
indirect  determinations  of  mass  per  unit 


time  emissions,  pollutant 
concentrations,  and/or  volumetric  flow 
data  that  are  demonstrated  to  the 
Administrator  as  having  the  same 
precision,  reliability,  accessibility,  and 
timeliness  as  the  data  provided  by  a 
continuous  emission  monitoring  system. 

As-fired  means  the  taking  of  u  fuel 
sample  just  prior  to  its  introduction  into 
the  boiler  for  combustion. 

Available  means  the  continuous 
emission  monitoring  system  or 
continuous  opacity  monitoring  system  is 
functional  and  operating  within  the 
calibration  error  and  other  applicable 
performance  specifications. 

Bias  means  systematic  error.  The 
result  of  bias  is  that  measurements  will 
be  either  consistently  low  or  high 
relative  to  the  true  value. 

Boiler  means  a  fossil  or  other  fuel- 
Hred  combustion  device  used  to  produce 
heat  and  to  transfer  heat  to  water, 
steam,  or  through  another  medium. 

By-pass  means  any  duct,  stack,  or 
conduit  through  which  emissions  from 
an  affected  unit  may  or  do  pass  to  the 
atmosphere,  which  either  augments  or 
substitutes  for  the  principal  ductwork 
and  stack  exhaust  system  during  any 
portion  of  the  unit's  operation. 

Calibration  error  means  the 
difference  between  (1)  the  response  of  a 
gaseous  monitor  to  a  calibration  gas  and 
the  known  concentration  of  the  gas,  (2) 
the  response  of  a  flow  monitor  to  a 
reference  signal  and  the  known  value  of 
the  reference  signal,  or  (3)  the  response 
of  a  continuous  opacity  monitoring 
system  to  an  attenuation  Alter  and  the 
known  value  of  the  Alter  after  a  stated 
period  of  operation  during  which  no'"* 
unscheduled  maintenance,  repair,  or 
adjustment  took  place. 

Calibration  gas  means  for  the 
purposes  of  this  part,  a  known 
concentration  of  a  gas  (1)  that  is 
traceable  to  either  a  standard  reference 
material  gas  or  a  National  Institute  of 
Standards  and  Technology  (N1ST)/EPA- 
approved  certified  reference  material 
gas  or  (2)  that  is  a  Protocol  1  gas.  A  gas 
that  is  traceable  to  a  gas  manufacturer's 
intermediate  standard  is  not  a 
calibration  gas  for  the  purposes  of  this 
part. 

Centroidal  area  means  a  concentric 
area  that  is  geometrically  similar  to  the 
stack  or  duct  cross  section  and  is  not 
greater  than  1  percent  of  the  stack  or 
duct  cross-sectional  area. 

Coal-fired  means  the  combustion  of 
fuel  consisting  of  coal  or  any  coal- 
derived  fuel,  alone  or  in  combination 
with  any  other  fuel,  independent  of  the 
percentage  of  coal  consumed  on  a  Btu 
basis. 
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Commence  construction  means  that 
an  owner  or  operator  has  undertaken  a 
continuous  program  of  construction  or 
has  entered  into  a  contractual  obligation 
to  undertake  and  complete,  within  a 
reasonable  time,  a  continuous  program 
of  construction. 

Commence  operation  means  to  have 
begun  the  combustion  of  fuel  in  the 
^unit's  combustion  chamber. 

Commence  commercial  operation 
means  to  have  begun  to  generate 
electricity  for  sale,  including  test 
generation. 

Common  stack  means  the  exhaust  of 
two  or  more  units  through  a  single  flue 
in  a  single  stack. 

Construction  means  fabrication, 
erection,  or  installation  of  an  affected 
unit. 

Continuous  means  capable  of 
obtaining  a  sample  at  least  every  15  min. 

Continuous  emission  monitoring 
system  means  the  equipment  required 
by  this  part  used  to  sample,  analyze, 
measure,  and  provide,  on  a  continuous 
basis,  a  permanent  record  of  emissions 
and  volumetric  flow  expressed  in 
pounds  per  hour  (Ib/hr)  for  sulfur 
dioxide,  in  standard  cubic  feet  per  hour 
(scfh)  for  volumetric  flow,  and  in  pounds 
per  million  Bfu  (Ib/mmBtu)  of  heat  input 
for  nitrogen  oxides.  The  following 
systems  are  component  parts  included 
in  a  "continuous  emission  monitoring 
system";  (1)  Sulfur  dioxide  pollutant 
concentration  monitor,  (2)  flow  monitor, 
(3)  nitrogen  oxides  pollutant 
concentration  monitor,  (4)  diluent  gas 
monitor  (oxygen  or  carbon  dioxide),  and 
(5)  data  acquisition  and  handling 
system.  A  continuous  moisture  monitor 
may  also  be  included. 

Continuous  opacity  monitoring 
system  means  the  equipment  used  to 
sample,  measure,  analyze,  and  provide, 
on  a  continuous  basis,  a  permanent 
rei.ord  of  opacity  or  transmiltance. 

Data  acquisition  and  handling  system 
means  that  component  of  the  continuous 
emission  monitoring  system  designed  to 
interpret  and  convert  individual  output 
signals  from  pollutant  concentration 
monitors,  flow  monitors,  and  other 
components  of  the  continuous  emission 
monitoring  system  to  produce  a 
continuous  readout  of  the  measured 
parameters  in  units  required  by  this 
part. 

Designated  representative  means  a 
natural  person  authorized  by  the  owners 
and  operators  of  a  source  and  of  all 
affected  units  at  the  source,  as 
evidenced  by  a  certificate  of 
representation  submitted  in  accordance 
wilh  40  CFR  part  72.  subpart  B,  to 
represent  and  legally  bind  the  owners 
and  operators  jointly  and  severally  as  a 
matter  of  Federal  law  in  all  matters 


relating  to  the  Acid  Rain  Program. 
Except  for  §  72.20(c).  the  term 
"designated  representative"  shall  also 
mean  any  natural  person  designated  in 
accordance  with  40  CFR  part  72  as  an 
alternative  designated  representative  to 
act  on  behalf  of  the  person  authorized  in 
accordance  with  the  preceding  sentence. 
Whenever  the  term  "responsible 
official"  is  used  in  40  CFR  part  70  or  part 
71  or  in  a  State  operating  permit 
program,  it  shall  be  deemed  to  refer  to 
the  "designated  representative"  as 
defined  here  insofar  as  Acid  Rain 
Program  actions,  standards, 
requirements,  or  prohibitions  are 
concerned. 

Diluent  gas  means  a  major  gaseous 
constituent  in  a  gaseous  pollutant 
mixture.  For  combustion  sources,  carbon 
dioxide  and  oxygen  are  the  major 
diluent  gases. 

Dual  span  system  means  a  pollutant 
concentration  monitor,  flow  monitor,  or 
opacity  monitor  that  has  two  ranges  of 
values  over  which  measurements  are 
made. 

Equivalent  diameter  means  a 
calculated  value  used  to  determine  the 
upstream  and  downstream  distances  for 
locating  fiow  or  pollutant  concentration 
monitors  in  ducts  or  stacks  with 
rectangular  cross  sections.  The  equation 
in  paragraph  2.1  of  Method  1  in  40  CFR 
part  60,  appendix  A,  is  used  to 
determine  equivalent  diameter. 

Excess  emissions  of  opacity  means 
the  measured  opacity  during  any  6- 
minute  period  or  other  State- 
promulgated  and  approved  averaging 
period  when  the  applicable  Federal  or 
State  opacity  limit,  whichever  is  more 
restrictive,  is  exceeded. 

Existing  unit  means  a  unit  (including 
units  subject  to  Section  111  of  the  Act) 
that  commenced  commercial  operation 
before  November  15, 1990.  Any  unit  that 
commenced  commercial  operation 
before  November  15, 1990.  and  that  is 
modified,  reconstructed,  or  repowered 
after  November  15, 1990,  shall  continue 
to  be  an  existing  unit.  Existing  units  do 
not  include  simple  combustion  turbines 
or  units  that  serve  only  a  generator  with 
a  nameplate  capacity  of  25  megawatt 
electrical  output  or  less. 

Flow  monitor  means  a  component  of 
the  continuous  emission  monitoring 
system  that  measures  the  volumetric 
flow  of  exhaust  gas  from  an  affected 
unit  or  source. 

Fossil  fuel  means  natural  gas. 
petroleum,  coal,  and  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from  such 
material. 

Cos-fired  means  the  combustion  of 
natural  gas  for  90  percent  or  more  of  the 
annual  heat  input  and  of  fuel  oil 


(including  diesel  fuel)  for  the  remaining 
heat  input. 

Gas  manufacturers  intermediate 
standard  means  a  compressed  (cylinder) 
gas  standard  that  has  been  assayed  with 
direct  reference  to  a  standard  reference 
material  gas  or  NIST/EPA-approved 
certified  reference  material  and  that  has 
been  certified  by,  and  met  all  other 
requirements  of,  "Revised  Traceability 
Protocol  No.  1." 

Limited  life  means  any  affected  unit 
that  permanently  ceases  operation 
before  January  1  of  the  first  year  for 
which  it  is  required,  under  Title  IV  of  the 
Act,  to  hold  allowances  to  account  for 
its  emissions  of  sulfur  dioxide. 
New  unit  means  a  unit  that 
commences  commercial  operation  on  or 
afier  November  15, 1990,  including  any 
such  unit  that  serves  a  generator  with  a 
nameplate  capacity  of  25  megawatt 
electrical  output  or  less  or  a  simple 
combustion  turbine. 

Ninetieth  (90th)  percentile  means  a 
value  that  would  divide  an  ordered  set 
of  increasing  values  so  that  at  least  90 
percent  are  less  than  or  equal  to  the 
value  and  at  least  10  percent  are  greater 
than  or  equal  to  the  value. 

NIST/EPA  -approved  certified 
reference  material  means  a  reference 
material  one  or  more  of  whose  property 
values  are  certified  by  a  technically 
valid  procedure,  accompanied  by  or         * 
traceable  to  a  certificate  or  other 
documentation  that  is  issued  by  a 
certifying  body  and  approved  by  EPA.  A 
current  list  of  certified  reference 
material  cylinder  gases  and  certified 
reference  material  vendors  is  available 
from  the  Quality  Assurance  Division 
(MD-77),  Environmental  Monitoring 
Systems  Laboratory,  U.S.  EPA,  Research 
Triangle  Park,  NC  27711. 

Oil-fired  means  the  combustion  of  fuel 
oil  (including  diesel  fuel)  for  more  than 
10  percent  of  the  annual  heat  input  and 
natural  gas  and  no  other  fuels  for  the 
remaining  heat  input. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obscure  the  view  of  an  object 
in  the  background. 

Operational  period  means  a  minimum 
period  of  time  over  which  a 
measurement  system  is  expected  to 
operate  within  certain  performance 
specifications  set  forth  in  Appendix  A  of 
this  part  without  unscheduled 
maintenance,  repair,  or  adjustment. 
Out-of-control period  means  any 
period  beginning  with  the  hour  that  a 
daily  calibration  error  or  electronic  drift 
or  quality  assurance  audit  begins  that 
indicates  that  the  instrument  is  not 
measuring  and  recording  within  the 
appropriate  performance  specifications 
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(including  diesel  fuel)  for  the  remaining 
heat  input. 

Gas  manufacturers  intermediate 
standard  means  a  compressed  (cylinder) 
gas  standard  that  has  been  assayed  with 
direct  reference  to  a  standard  reference 
material  gas  or  NIST/EPA-approved 
certified  reference  material  and  that  has 
been  certified  by.  and  met  all  other 
requirements  of,  "Revised  Traceability 
Protocol  No.  1." 

Limited  life  means  any  affected  unit 
that  permanently  ceases  operation 
before  January  1  of  the  first  year  for 
which  it  is  required,  under  Title  IV  of  the 
Act.  to  hold  allowances  to  account  for 
its  emissions  of  sulfur  dioxide. 
New  unit  means  a  unit  that 
commences  commercial  operation  on  or 
after  November  15. 1990.  including  any 
such  unit  that  serves  a  generator  with  a 
nameplate  capacity  of  25  megawatt 
electrical  output  or  less  or  a  simple 
combustion  turbine. 

Ninetieth  (90th)  percentile  means  a 
value  that  would  divide  an  ordered  set 
of  increasing  values  so  that  at  least  90 
percent  are  less  than  or  equal  to  the 
value  and  at  least  10  percent  are  greater 
than  or  equal  to  the  value. 

NIST/EPA  -approved  certified 
reference  material  means  a  reference 
material  one  or  more  of  whose  property 
values  are  certified  by  a  technically 
valid  procedure,  accompanied  by  or         ' 
traceable  to  a  certificate  or  other 
documentation  that  is  issued  by  a 
certifying  body  and  approved  by  EPA.  A 
current  list  of  certified  reference 
material  cylinder  gases  and  certified 
reference  material  vendors  is  available 
from  the  Quality  Assurance  Division 
(MD-77).  Environmental  Monitoring 
Systems  Laboratory.  U.S.  EPA.  Research 
Triangle  Park,  NC  27711. 

Oil-fired  means  the  combustion  of  fuel 
oil  (including  diesel  fuel)  for  more  than 
10  percent  of  the  annual  heat  input  and 
natural  gas  and  no  other  fuels  for  the 
remaining  heat  input. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obscure  the  view  of  an  object 
in  the  background. 

Operational  period  menns  a  minimum 
period  of  time  over  which  a 
measurement  system  is  expected  to 
operate  within  certain  performance 
specifications  set  forth  in  Appendix  A  of 
this  part  without  unscheduled 
maintenance,  repair,  or  adjustment. 
Out-of-conlrol period  means  any 
period  beginning  with  the  hour  that  a 
daily  calibration  error  or  electronic  drift 
or  quality  assurance  audit  begins  that 
indicates  that  the  instrument  is  not 
measuring  and  recording  within  the 
appropriate  performance  specifications 
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except  as  specifically  provided  in  this 
part.  The  end  of  the  period  is  the  hour 
corresponding  to  the  completion  of  an 
additional  calibration  error  or  electronic 
drift  check  or  quality  assurance  audit 
following  corrective  action  that 
demonstrates  that  the  instrument  is 
measuring  and  recording  within  the 
appropriate  performance  specifications. 

Owner  means  any  of  the  following 
persons:  (1)  Any  holder  of  any  portion  of 
the  legal  or  equitable  title  on  an  affected 
unit;  (2)  any  holder  of  a  leasehold 
interest  in  an  affected  unit;  or  (3)  any 
purchaser  of  power  from  an  affected 
unit  under  a  life-of-the-unit,  firm  power 
contractual  arrangement  as  that  term  is 
used  in  section  408(i)  of  the  Act. 
However,  unless  expressly  provided  for 
in  a  leasehold  agreement,  "owner"  does 
not  include  a  passive  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  affected  unit. 

Owner  or  operator  means  any  person 
who  is  an  owner  or  who  operates, 
controls,  or  supervises  in  any  way  an 
affected  unit  or  an  affected  source  of 
which  an  affected  unit  is  a  part  and 
includes  but  is  not  limited  to  any  holding 
company,  operating  company,  utility 
systems,  designated  representative,  or 
plant  manager  of  an  affected  unit  or 
affected  source. 

Path  continuous  emission  monitoring 
system  means  a  continuous  emission 
monitoring  system  that  measures  the 
pollutant  concentration  along  a  path 
greater  than  10  percent  of  the  equivalent 
diameter  of  the  stack  or  duct  cross 
section. 

Permitting  authority  means  either  of 
the  following:  (1)  The  Administrator  in 
the  case  of  EPA  implementation  of  the 
Acid  Rain  Program;  or  (2)  the  State  air 
pollution  control  agency,  local  agency, 
other  State  agency,  Indian  tribe,  or  other 
agency  authorized  by  the  Administrator 
to  issue  proposed  Acid  Rain  permits 
under  titles  IV  and  V  of  the  Act  and  40 
CFR  part  70  and  part  72,  subpart  I. 

Point  continuous  emission  monitoring 
system  means  a  continuous  emission 
monitoring  system  that  measures  the 
pollutant  concentration  either  at  a  single 
point  or  along  a  path  equal  to  or  less 
than  10  percent  of  the  equivalent 
diameter  of  the  stack  or  duct  cross 
section. 

Pollutant  concentration  monitor 
means  that  component  of  the  continuous 
emission  monitoring  system  that 
measures  unit  exhaust  gas  pollutant 
concentration. 

Precision  means  the  closeness  of  a 
measurement  to  the  actual  measured 
value  expressed  as  the  uncertainty 
associated  with  repeated  measurements 
uf  the  same  sample  or  of  different 


samples  from  the  same  process  (e.g.,  the 
random  error  associated  with 
simultaneous  measurements  of  a   . 
process  made  by  more  than  one 
instrument).  A  measurement  technique 
is  determined  to  have  increasing 
precision  as  the  variation  among  the 
repeated  measurements  decreases. 

Protocol  1  gas  means  a  calibration  gas 
mixture  prepared  and  analyzed 
according  to  "Revised  Traceability 
Protocol  No.  1"  (iee  "Procedure  for  NBS- 
Traceable  Certification  of  Compressed 
Gas  Working  Standards  Used  for 
Calibration  and  Audit  of  Continuous 
Emission  Monitors,"  Quality  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems,  Volume  III, 
Stationary  Source  Specific  Methods, 
section  3.04,  EPA-600/4-77-027b,  June 
1987).  The  certified  concentrations  for 
calibration  gas  mixtures  developed 
using  "Revised  Traceability  Protocol  No. 
1"  are  traceable  to  a  standard  reference 
material  or  an  NIST/EPA-approved 
certified  reference  material. 

Qualifying  Phase  I  technology  means 
a  technological  system  of  continuous 
emission  reduction  that  is  demonstrated 
to  achieve  a  90-percent  reduction  in 
emissions  of  sulfur  dioxide  from  the 
emissions  that  would  have  resulted  from 
the  combustion  of  fossil  fuels  that  were 
not  subject  to  treatment  prior  to 
combustion,  as  provided  in  40  CFR  72.42. 

Reference  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  as  specified  in  40  CFR  part  60, 
appendix  A. 

Reference  value  megns  the  known 
concentration  of  a  calibration  gas  ' 
certified  to  a  standard  reference 
material. 

Relative  accuracy  means,  in  general, 
a  statistic  designed  to  provide  a 
measure  of  the  systematic  and  random 
errors  associated  with  data  from 
continuous  emission  monitoring 
systems.  Specifically,  relative  accuracy 
is  the  absolute  mean  difference  between 
the  pollutant  concentration  or 
volumetric  flow  determined  by  the 
continuous  pollutant  or  flow  monitoring 
system  and  the  value  determined  by  the 
appropriate  reference  methods  plus  the 
2.5  percent  error  confidence  coefficient 
of  a  series  of  tests  divided  by  the  mean 
of  the  reference  method  tests. 

Span  means  the  range  of  values  that 
can  be  measured  by  a  continuous 
emission  monitoring  system. 

Standard  reference  material  means  a 
reference  material  distributed  and 
certified  by  the  National  Institute  of 
Standards  and  Technology. 

Standard  absolute  pressure  means 
29.92  in.  of  mercury  or  760  mm  of 
mercury. 


Standard  absolute  temperature  means 
20°  C.  293°  K,  66°  F.  or  528°  R. 

Standard  conditions  means  68°  F  at  1 
atm  (29.92  in.  of  mercury). 

State  means  one  of  the  48  contiguous 
States  and  the  District  cf  Columbia  and 
hicludes  all  non-Federal  authorities, 
including  local  agencies,  interstate 
associations,  tribal  authorities,  and 
State  agencies  with  approved  permit 
programs  under  40  CFR  part  70.  The 
term  State  also  encompasses  those 
Native  American  governing  bodies  that 
the  Administrator  has  determined, 
pursuant  to  section  301(d)  of  the  Act.  to 
treat  as  States. 

Substitute  data  means  emissions  or 
volumetric  How  data  provided  to  assure 
100  percent  recording  and  reporting  of 
emissions  when  all  or  part  of  the 
continuous  emission  monitoring  system 
is  not  functional  or  is  operating  outside 
apphcable  performance  specifications. 

Substitution  unit  means  an  affected 
unit  that  is  listed  in  40  CFR  pari  72, 
appendix  B,  and  is  designated  as  a 
Phase  I  affected  unit  in  a  substitution 
plan  under  40  CFR  72.41. 

Uncontrolled  emission  rate  means  the 
maximum  hourly  pollutant  emission  rate 
of  sulfur  dioxide  or  nitrogen  oxides 
emitted  during  the  previous  365  days  for 
an  affected  unit.  Where  no  previous 
continuous  emission  monitoring  data 
exist  for  sulfur  dioxide,  the  uncontrolled 
emission  rate  means  the  maximum 
possible  emission  rate,  calculated  as  the 
product  of  the  maximum  sulfur  content 
of  the  fuel  used  and  the  maximum  fuel 
feed  rate  of  the  unit  at  full  generating 
capacity.  Where  no  previous  continuous 
emission  monitoring  data  exist  for 
nitrogen  oxides,  the  uncontrolled 
emission  rate  is  calculated  based  on  the 
operating  parameters  of  the  affected  unit 
and  equations  in  "Compilation  of  Air 
Pollutant  Emission  Factors"  (Volume  I: 
Stationary  Point  and  Area  Sources,  AP- 
42,  fourth  edition,  September  1985,  and 
applicable  supplements). 

Unit  means  a  fossil  fuel-fired 
combustion  device. 

Unit  operating  hours  means,  in 
reference  to  continuous  emission 
monitoring  system  availability,  the 
number  of  hours  that  a  unit  (boiler) 
combusts  any  fuel. 

Utility  unit  means  a  unit  owned  or 
operated  by  a  utility  (1)  that  serves  a        ^ 
generator  that  produces  electricity  for      ^ 
sale,  or  (2)  that  during  1985,  served  a 
generator  that  produced  electricity  for 
sale.  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  unit  that  was 
in  commercial  operation  during  1985,  but 
did  not.  during  1985,  serve  a  generator 
that  produced  electricity  for  sale  is  not  a 
utility  unit  for  the  purposes  of  the  Acid 
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Rain  Program.  Notwithstanding 
paragraphs  (1)  and  (2)  of  this  definition, 
a  unit  that  cogenerates  steam  and 
electricity  is  not  a  utility  unit  for  the 
purposes  of  the  Acid  Rain  Program. 
unless  the  unit  is  constructed  for  the 
purpose  of  supplying,  or  commences 
construction  after  November  15. 1990. 
and  supplies,  more  than  one-third  of  its 
potential  electric  output  capacity  and 
more  than  25  megawatt  electrical  output 
to  any  utility  power  distribution  system 
for  sale. 

§  75.3    Units  and  abbreviations. 

(a)  The  abbreviations  and  symbols  of 
units  of  measure  used  in  this  part  are 
defined  as  follows. 

Btu — British  thermal  unit 

°C — degree  Celsius  (centigrade) 

cfm — cubic  feet  per  minute 

cm — centimeter 

dcf — dry  cubic  feet 

dscf — dry  cubic  feet  at  standard 

conditions 
dscfh — dry  cubic  feet  per  hour  at 

standard  conditions 
eq — equivalent 
°F — degree  Fahrenheit 
fps — feet  per  second 
gal — gallon 
hr — hour 
lb — pound 
m — meter 

mmBtu — million  Btu 
min — minute 

mol.  wt. — molecular  weight 
MWe — megawatt  electrical 
MWge — gross  megawatt  electrical 
ppm — parts  per  million 
°R — degree  Rankine 
scf — cubic  feet  at  standard  conditions 
scfn — cubic  feet  per  hour  at  standard 

conditions 
sec — second 
std — at  standard  conditions 

(b)  Chemical  nomenclature  include: 
COs — carbon  dioxide 

NO, — nitrogen  oxides 

Ch — oxygen 

SO2 — sulfur  dioxide 

§  75.4    Addresses. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section,  all  requests  for 
certification  or  recertification, 
applications  for  alternative  monitoring 
systems,  notifications,  electronic 
reports,  and  other  communications  to 
the  Administrator  required. by  §§  75.18, 
75.21,  or  §  75.23  shall  be  submitted  to  the 
Chief,  Emissions  Monitoring  Section. 
Acid  Rain  Division  (ANR^45).  Office  of 
Atmospheric  and  Indoor  Air  Programs. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  DC 
20460. 

(b)  Acid  Rain  Program  plant  and  unit 
identification  numbers  (for  the 


Aeromelric  Information  Retrieval 
System)  required  by  §  ~5.23{a)  are  listed 
in  appendices  A  and  B  of  40  CFR  part  72. 
They  may  also  be  obtained  from  the 
Chief.  Allowance  Tracking  Section,  Acid 
Rain  Division  (ANR-445).  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
at  the  address  given  in  paragraph  (a)  of 
this  section. 

(c)  Copies  of  requests  for  initial 
certification  or  recertification  of  a 
continuous  emission  monitoring  system 
required  by  §  75.23(c)  shall  be  submitted 
to  the  appropriate  Regional  Office  of  the 
U.S.  Environmental  Protection  Agency 
to  the  attention  of  the  Director  of  the 
Division  indicated  in  the  following  list  of 
EPA  Regional  Offices.  A  copy  of  the 
documentation  also  shall  be  submitted 
to  the  appropriate  State  air  pollution 
control  agency. 

Region  I  (Connecticut,  Maine.  Massachusetts. 
New  Hampshire.  Rhode  Island.  Vermont). 
Director.  Air  Management  Division,  U.S. 
Environmental  Protection  Agency.  John  F. 
Kennedy  Federal  Building.  Boston. 
Massachusetts  02203. 

Region  II  (New  Jersey.  New  York.  Puerto 
Rico.  Virgin  Islands).  Director.  Air  and 
Waste  Management  Division,  U.S. 
Environmental  Protection  Agency,  Federal 
Office  Building.  26  Federal  Plaza  (Foley 
Square).  New  York,  New  York  10278. 

Region  lU  (Delaware,  District  of  Columbia, 
Marj'land,  Pennsylvania.  Virginia.  West 
Virginia),  Director,  Air  and  Toxics  Division. 
U.S.  Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107. 

Region  IV  (Alabama,  Florida.  Georgia. 
Kentucky.  Mississippi.  North  Carolina. 
South  Carolina.  Tennessee).  Director.  Air. 
Pesticides  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365. 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin),  Director,  Air 
and  Radiation  Division,  U.S.  Environmental 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604. 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas),  Director,  Air, 
Pesticides,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency,  1445 
Robs  Avenue,  Dallas,  Texas  75202. 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  728  Minnesota  Avenue,  Kansas 
City,  Missouri  66101. 

Region  VIII  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
Director,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency,  999 18th 
Street,  Suite  500,  Denver,  Colorado  80202- 
2405. 

Region  IX  (Arizona,  California,  Guam, 
Hawaii,  Nevada).  Director,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street.  San 
Francisco.  California  94103. 

Region  X  (Alaska,  Oregon,  Idaho, 
Washington),  Director,  Air  and  Waste 


ManagcmenI  Division,  U.S.  Environmental 
Protection  Agency.  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 

(d)  The  acid  rain  continuous  emission 
monitoring  information  and  opacity 
reports  required  by  |§  75.23(a)  and 
75.23(g)  shall  be  submitted  to  the 
applicable  permitting  authority  at  the 
following  address. 

State  of  Alabama.  Air  Pollution  Control 

Division,  645  S.  McDonough  Street. 

Montgomery,  Alabama  36104. 

State  of  Arizona.  Department  of  Health 

Services,  1740  West  Adams  Street, 

Phoenix,  AZ  85007. 
State  of  Arkansas.  Division  of  Air  Pollution 

Control,  Department  of  Pollution  Control 

and  Ecology,  8001  National  Drive.  P.O.  Box 
9583.  Little  Rock,  Arkansas  72209. 
State  of  California.  Air  Resources  Board,  1102 

Q  Street,  Sacramento,  CA  95814. 
State  of  Colorado,  Department  of  Health,  Air 

Pollution  Control  Division,  4210  East  11th 

Avenue,  Denver.  CO  80220. 
State  of  Connecticut,  Department  of 

Environmental  Protection,  State  Office 

Building,  Hartford.  Connecticut  06115. 
State  of  Delaware.  Delaware  Department  of 

Natural  Resources  and  Environmental 

Control,  89  Kings  Highway.  P.O.  Box  1401. 

Dover,  Delaware  19901. 
District  of  Columbia,  Department  of 

Consumer  and  Regulatory  Affairs.  614  M 

Street.  NW.,  Washington,  DC  20001. 
State  of  Florida,  Bureau  of  Air  Quality 

Management.  Department  of 

Environmental  Regulation,  Twin  Towers 

Office  Building,  2600  Blair  Stone  Road, 

Tallahassee.  Florida  32301. 
State  of  Georgia,  Environmental  Protection 

Division,  Department  of  Natural  Resources, 

205  Butler  Street,  SE.,  East  Tower,  Atlanta. 

Georgia  30334. 
State  of  Idaho,  Department  of  Health  and 

Welfare,  Statehouse,  Boise.  Idaho  83701. 
State  of  Illinois,  Division  of  Air  Pollution 

Control,  2200  Churchill  Road,  Springfield. 

Illinois  62706. 
State  of  Indiana,  Indiana  Department  of 

Environmental  Management,  105  South 

Meridian  Street,  P  O.  Box  6015, 

Indianapolis,  Indiana  46206. 
State  of  Iowa,  Iowa  Department  of  Natural 

Resources,  Air  Quality  and  Solid  Waste 

Protection  Bureau,  Henry  A.  Wallace 

Building,  900  East  Grand,  Des  Moines,  Iowa 

50319. 
State  of  Kansas,  Kansas  Department  of 

Health  and  Environment,  Bureau  of  Air 

Quality  and  Waste  Management,  Forbes 

Field.  Topeka,  Kansas  66620. 
State  of  Kentucky.  Division  of  Air  Pollution 

Control.  Department  for  Natural  Resources 

and  Environmental  Protection,  U.S.  127, 

Frankfort,  Kentucky  40601. 
State  of  Louisiana,  Program  Administrator, 

Air  Quality  Division,  Louisiana  Department 

of  Environmental  Quality,  P.O.  Box  44096, 

Baton  Rouge,  Louisiana  70804. 
State  of  Maine,  Department  of  Environmental 

Proteclioa  State  House.  Augusta,  Maine 

0433a 
State  of  Maryland.  Air  Management 

Administration,  Maryland  Department  of 
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Management  Division,  U.S.  Environmental 
Protection  Agency.  1200  Sixth  Avenue. 
Seattle.  Washington  98101. 

(d)  The  acid  rain  continuous  emission 
monitoring  information  and  opacity 
reports  required  by  |§  75.23(a)  and 
75.23(g)  shall  be  submitted  to  the 
applicable  permitting  authority  at  the 
following  address. 

State  of  Alabama.  Air  Pollution  Control 

Division.  645  S.  McDonough  Street, 

Montgomery.  Alabama  36104. 

State  of  Arizona.  Department  of  Health 

Services.  1740  West  Adams  Street. 

Phoenix.  AZ  85007. 
State  of  Arkansas.  Division  of  Air  Pollution 

Control.  Department  of  Pollution  Control 

and  Ecology.  8001  National  Drive.  P.O.  Box 
9583.  Little  Rock.  Arkansas  72209. 
State  of  California.  Air  Resources  Board.  1102 

Q  Street.  Sacramento.  CA  95814. 
State  of  Colorado,  Department  of  Health.  Air 

Pollution  Control  Division.  4210  East  11th 

Avenue.  Denver.  CO  80220. 
State  of  Connecticut,  Department  of 

Environmental  Protection.  State  Office 

Building.  Hartford.  Connecticut  06115. 
State  of  Delaware,  Delaware  Department  of 

Natural  Resources  and  Environmental 

Control.  89  Kings  Highway.  P.O.  Box  1401. 

Dover.  Delaware  19901. 
District  of  Columbia.  Department  of 

Consumer  and  Regulatory  Affairs.  614  M 

Street.  NW..  Washington.  DC  20001. 
State  of  Florida,  Bureau  of  Air  Quality 

Management.  Department  of 

Environmental  Regulation.  Twin  Towers 

Office  Building.  2600  Blair  Stone  Road. 

Tallahassee,  Florida  32301. 
State  of  Georgia,  Environmental  Protection 

Division,  Department  of  Natural  Resources. 

205  Butler  Street.  SE.,  East  Tower.  Atlanta. 

Georgia  30334. 
State  of  Idaho,  Department  of  Health  and 

Welfare,  Statehouse.  Boise.  Idaho  83701. 
State  of  Illinois.  Division  of  Air  Pollution 

Control.  2200  Churchill  Road,  Springfield, 

Illinois  62706. 
State  of  Indiana.  Indiana  Department  of 

Environmental  Management,  105  South 

Meridian  Street.  P  O.  Box  6015, 

Indianapolis,  Indiana  46206. 
State  of  Iowa,  Iowa  Department  of  Natural 

Resources.  Air  Quality  and  Solid  Waste 

Protection  Bureau.  Henry  A.  Wallace 

Building,  900  East  Grand,  Des  Moines,  Iowa 

50319. 
State  of  Kansas.  Kansas  Department  of 

Health  and  Environment,  Bureau  of  Air 

Quality  and  Waste  Management,  Forbes 

Field,  Topeka,  Kansas  66620. 
State  of  Kentucky.  Division  of  Air  Pollution 

Control.  Department  for  Natural  Resources 

and  Environmental  Protection,  U.S.  127, 

Frankfort.  Kentucky  40601. 
Stale  of  Louisiana,  Program  Administrator, 

Air  Quality  Division,  Louisiana  Department 

of  Environmental  Quality.  P.O.  Box  44096, 

Baton  Rouge,  Louisiana  70804. 
State  of  Maine,  Department  of  Environmental 

Protectioa  State  House,  Augusta,  Maine 

0433a 
State  of  Maryland.  Air  Management 

Administration,  Maryland  Department  of 


the  Environment.  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 

Commonwealth  of  Massachusetts, 
Massachusetts  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control.  One 
Winter  Street,  Boston,  Massachusetts 
02108. 

Slate  of  Michigan.  Air  Pollution  Control 
Division,  Michigan  Department  of  Natural 
Resources,  Stevens  T.  Mason  Building,  8th 
Floor.  Lansing.  Michigan  48926. 

State  of  Minnesota.  Minnesota  Pollution 
Control  Agency,  Division  of  Air  Quality, 
520  Lafayette  Road,  St.  Paul,  Minnesota 
55155. 

State  of  Mississippi,  Bureau  of  Pollution 
Control,  Department  of  Natural  Resources, 
P.O.  Box  10385.  Jackson,  Mississippi  39209. 

State  of  Missouri,  Department  of  Natural 
Resources,  Air  Pollution  Control  Program, 
P.O.  Box  176,  Jefferson  City,  Missouri 
65102. 

State  of  Montana,  Department  of  Health  and 
Environmental  Services,  Cogswell  Building, 
Helena,  Montana  59601, 

State  of  Nebraska,  Department  of 
Environmental  Control,  Air  Quality 
Division,  P.O.  Box  98922,  State  House 
Station,  Lincoln,  Nebraska  68509-8922. 

State  of  Nevada,  Department  of  Conservation 
and  Natural  Resources,  Division  of 
Environmental  Protection,  201  South  Fall 
Street,  Carson  City,  Nevada  89710. 

State  of  New  Hampshire,  New  Hampshire  Air 
Resources  Agency,  Health  and  Welfare 
Building,  Hazen  Drive,  Concord,  New 
Hampshire  03301. 

State  of  New  Jersey,  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality,  Enforcement 
Element,  John  Fitch  Plaza.  CN-027, 
Trenton,  New  Jersey  08625. 

Slate  of  New  Mexico,  Director,  New  Mexico 
Environmental  Improvement  Division, 
Health  and  Environmental  Department, 
1190  St.  Francis  Drive,  Santa  Fe,  New 
Mexico  87503. 

Stale  of  New  York,  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  50  Wolf  Road,  New  York. 
New  York  12233. 

State  of  North  Carolina.  Environmental 
Management  Commission,  Department  of 
Natural  and  Economic  Resources,  Division 
of  Environmental  Management,  Attention: 
Air  Quality  Section,  P.O.  Box  27687, 
Raleigh.  North  Carolina  27611. 

State  of  North  Dakota.  State  Department  of 
Health  and  Consolidated  Laboratories, 
Division  of  Environmental  Engineering, 
State  Capitol,  Bismark,  North  Dakota 
58501. 

State  of  Ohio,  Ohio  Environmental  Protection 
Agency,  1800  Watermark  Drive,  Box  1049, 
Columbus,  Ohio  43266-0149. 

State  of  Oklahoma,  Oklahoma  Slate 
Department  of  Health,  Air  Quality  Service, 
P.O.  Box  53551.  Oklahoma  City,  Oklahoma 
73152. 

Slate  of  Oregon,  Department  of 
Environmental  Quality,  Yeon  Building,  522 
SW,  Fifth,  Portland,  Oregon  97204. 

Commonwealth  of  Pennsylvania.  Department 
of  Environmental  Resources,  105  S.  Second 
Street,  P.O.  Box  2357,  Harrisburg, 
Pennsylvania  17120. 


Stale  of  Rhode  Island.  Department  of 

Environmental  Management.  204  Cannon 

Building.  Davis  Street.  Providence.  Rhode 

Island  02908. 
Stale  of  South  Carolina,  Office  of 

Environmental  Quality  Control, 

Department  of  Health  and  Environmental 

Control,  2600  Bull  Street,  Columbia,  South 

Carolina  29201. 
State  of  South  Dakota,  Department  of  Water 

and  Natural  Resources.  Office  of  Air 

Quality  and  Solid  Waste,  Joe  Foss  Building, 

523  East  Capitol,  Pierre,  South  Dakota 

57501-3181. 
Stale  of  Tennessee,  Department  of  Public 

Health,  Division  of  Air  Pollution  Control, 

256  Capitol  Hill  Building.  Nashville. 

Tennessee  37219. 
State  of  Texas,  Air  Pollution  Control  Board, 

6330  Highway  290  East,  Austin,  Texas 

78723. 
State  of  Utah,  Department  of  Health,  Bureau 

of  Air  Quality.  288  North  1460  West,  P.O. 

Box  16690,  Salt  Lake  City,  Utah  84116-0690. 
Stale  of  Vermont,  Vermont  Agency  of 

Environmental  Conservation,  Air  Pollution 

Control,  State  Office  Building,  Montpelier, 

Vermont  05602. 
Commonwealth  of  Virginia.  Virginia 

Department  of  Air  Pollution  Control,  P.O. 

Box  10089,  Ninth  Street  Office  Building. 

Richmond,  Virginia  23219. 
Stale  of  Washington,  Department  of  Ecology, 

Olympia,  Washington  98504. 
Stale  of  West  Virginia,  Air  Pollution  Control 

Commission,  1558  Washington  Street  East 

Charleston,  West  Virginia  25311. 
Stale  of  Wisconsin.  Department  of  Natural 

Resources,  P.O.  Box  7921.  Madison, 

Wisconsin  53707. 

§  75,5    Public  availability  of  InlonnatkMV 

The  availability  to  the  public  of 
information  provided  to  or  otherwise 
obtained  by  the  Administrator  under 
this  part  shall  be  governed  by  part  2  of 
this  title. 

§75.6    State  authority.  ' 

The  provisions  of  this  part  shall  not  be 
construed  in  any  manner  to  preclude 
any  State  or  political  subdivision  thereof 
from  adopting  and  enforcing  any 
continuous  monitoring  requirement 
applicable  to  an  affected  source  or  unit, 
provided  that  such  standard  or 
limitation  does  not  interfere  with  an 
affected  facility's  conformance  with  the 
requirements  applicable  to  such  unit  or 
source  prescribed  under  this  part. 

§75.7    Federal  authority. 

Under  authority  of  section  114  of  the 
Act,  the  Administrator  may, 

(a)  Secure  information  needed  for  the 
purpose  of  developing,  revising,  and 
implementing  any  standard  under 
section  412  or  821  of  the  Act  and  of 
determining  whether  any  person  is  in 
violation  of  any  such  standard  or 
requirement. 

(b)  Make  inspections,  conduct  tests, 
examine  records,  and  require  the  owner 


or  operator  of  an  affected  unit  to  submit 
information  reasonably  required  for  the 
purpose  of  developing  standards  and 
methods  or  determining  compliance 
with  the  provisions  of  this  part.  \ 

§75.8    Prohibitions. 

(a)  A  violation  of  any  regulation  in 
this  part  by  the  owner  or  operator  of  an 
affected  unit  or  his  designated 
representative  is  a  violation  of  the  AcL 

(b)  No  owner  or  operator  of  an 
affected  unit  or  designated 
representative  shall  operate  the  affected 
unit  without  complying  with  the 
requirements  of  §§  75.11  through  75.23 
and  each  appendix  of  this  part. 

(c)  No  owner  or  operator  of  an 
affected  unit  or  designated 
representative  shall  use  any  alternative 
monitoring  system,  alternative  reference 
method,  or  substitute  program  for  the 
continuous  emission  monitoring  system 
without  having  obtained  the 
Administrator's  prior  written  approval 
in  accordance  with  S  75.21. 

(d)  No  owner  or  operator  or 
designated  representative  shall  emit  or 
cause  to  be  emitted  any  SOi,  NOi,  or 
COi,  without  accounting  for  all 
emissions  in  accordance  with  the 
provisions  of  §§  75.11  through  75.23, 

S  75.9    Incorporation  by  reference. 

(a)  The  materials  listed  below  are 
incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  nn  the  date  listed.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval,  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  address  noted  below 
and  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  room 
8401. 1100  L  Street,  NW.,  Washington, 
DC  and  at  the  Library  (MD-35),  U.S, 
EPA,  Research  Triangle  Park,  North 
Carolina. 

(b)  The  following  materials  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Material 
(ASTM).  1916  Race  Street,  Philadelphia. 
Pennsylvania  19103;  or  the  University 
Microfilms  International  300  North  Zeeb 
Road,  Ann  Arbor.  Michigan  48106. 

(1)  ASTM  D4177-82,  Standard  Method 
for  Automatic  Sampling  of  Petroleum 
and  Petroleum  Products,  IBR  approved 
for  appendix  D  of  this  part. 

(2)  AS TM  D  4057-88,  Standard 

Method  for  Manual  Sampling  of 
Petroleum  and  Petroleum  Products,  IDR 
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approved for  appendix  D  of  this 

part. 

(3)  ASTM  D129-64  (Reapproved  1978). 
Standard  Test  Method  for  Sulfur  in 
Petroleum  Products  (General  Bomb 
Method).  IBR  approved  for 
appendix  D  of  this  part. 

(4)  ASTM  D1552-88.  Standard  Test 
Method  for  Sulfur  in  Petroleum  Products 
(High  Temperature  Method).  IBR 

approved for  appendix  D  of  this 

part. 

(5)  ASTM  D2622-87,  Standard  Test 
Method  for  Sulfur  in  Petroleum  Products 
by  X-Ray  Spectrometry.  IBR  approved 

or  appendix  D  of  this  part. 

(6)  ASTM  D4294-83.  Standard  Test 
Method  for  Sulfur  in  Petroleum  Products 
by  Non-Dispersive  X-Ray  Fluorescence 

Spectrometry,  IBR  approved for 

appendix  D  of  this  part. 

|7)  ASTM  D941-88.  Standard  Test 
Method  for  Density  and  Relative 
Density  (Specific  Gravity)  of  Liquids  by 
Lipkin  Bicapillary  Pycnometer,  IBR 

approved for  appendix  D  of  this 

part. 

(8)  ASTM  D1217-86.  Standard  Test 
Method  for  Density  and  Relative 
Density  (Specific  Gravity)  of  Liquids  by 
Bingham  Pycnometer,  IBR  approved 

. for  appendix  D  of  this  part. 

(9)  ASTM  Dl481-«6.  Standard  Test 
Method  for  Density  and  Relative 
Density  (Specific  Gravity)  of  Viscous 
Materials  by  Lipkin  Bicapillary 

Pycnometer.  IBR  approved for 

appendix  D  of  this  part. 

(10)  ASTM  01480-86.  Standard  Test 
Method  for  Density  and  Relative 
Density  (Specific  Gravity)  of  Viscous 
Materials  by  Bingham  Pycnometer.  IBR 

approved for  appendix  D  of  this 

part. 

(11)  ASTM  Dl29ft-*5.  Standard  Test 
Method  for  Density.  Relative  Density 
(Specific  Gravity)  or  API  Gravity  of 
Crude  Petroleum  and  Liquid  Petroleum 
Products  by  Hydrometer  Method.  IBR 

approved for  appendix  D  of  this 

part. 

(12)  ASTM  D4052-86,  Standard  Test 
Method  for  Density  and  Relative 
Density  of  Liquids  by  Digital  Density 

Meter.  IBR  approved for  appendix 

D  uf  this  part. 

(13)  ASTM  D125O-80  (Reapproved 
1984).  Standard  Petroleum  Measurement 

Tables.  IBR  approved for  appendix 

D  of  this  part. 

(14)  ASTM  D240-87.  Test  Method  for 
Heat  of  Combustion  of  Liquid 
Hydrocarbon  Fuels  by  Bomb 

Calorimeter,  IBR  approved for 

appendices  D  and  E  of  this  part. 

(15)  ASTM  D2382-88.  Test  Method  for 
Heat  of  Combustion  of  Hydrocarbon 
Fuels  by  Bomb  Calorimeter  (High- 


Precision  Method),  IBR  approved 

for  appendices  D  and  E  of  this  part. 

(16)  ASTM  D3178-89.  Standard 
Method  for  Carbon  and  Hydrogen  in  the 
Analysis  Sample  of  Coal  and  Coke.  IBR 

approved for  appendix  E  of  this 

part 

(17)  ASTM  D31 76-89.  Standard 
Method  for  Ultimate  Analysis  of  Coal 

and  Coke.  IBR  approved for 

appendix  E  of  this  part. 

(18)  ASTM  D194S-81.  Standard 
Method  for  Analysis  of  Natural  Gas  by 
Gas  Chromatography.  IBR  approved 
for  appendix  E  of  this  part. 

(19)  ASTM  D1946-90,  Standard 
Method  for  Analysis  of  Reformed  Gas 
by  Gas  Chromatography,  IBR  approved 
for  appendix  E  of  this  part. 

(20)  ASTM  D2015-85,  Standard  Test 
Method  for  Gross  Calorific  Value  of 
Solid  Fuel  by  the  Adiabatic  Bomb 

Calorimeter.  IBR  approved  . for 

appendix  E  of  this  part. 

(21)  ASTM  D38&-90.  Standard 
Specification  for  Classification  of  Coals 
by  Rank,  incorporation  by  reference 

(IBR)  approved for  appendix  E  of 

this  part. 

(22)  ASTM  D1826-88.  Standard  Test 
Method  for  Calorific  Value  of  Gases  in 
Natural  Gas  Range  by  Continuous 
Recording  Calorimeter.  IBR  approved 
for  appendix  E  of  this  part. 

(23)  ASTM  D2502-87.  Standard  Test 
Method  for  Estimation  of  Molecular 
Weight  (Relative  Molecular  Mass)  of 
Petroleum  Oils  from  Viscosity 

Measurements.  IBR  approved for 

appendix  E  of  this  part. 

(24)  ASTM  D2503-82  (Reapproved 
1987),  Standard  Test  Method  for 
Molecular  Weight  of  Hydrocarbons  by 
Thermoelectric  Measurement  of  Vapor 

Pressure.  IBR  approved for 

appendix  E  of  this  part. 

(25)  ASTM  D3238-85.  Standard  Test 
Method  for  Calculation  of  Carbon 
Distribution  and  Structural  Group 
Analysis  of  Petroleum  Oils  by  the  n-d-M 

Method.  IBR  approved for  appendix 

E  of  this  part. 

(26)  ASTM  D2234-89.  Standard  Test 
Methods  for  Collection  of  a  Gross 

Sample  of  Coal.  IBR  approved for 

appendix  C  of  this  part. 

(27)  ASTM  D3177-89,  Standard  Test 
Methods  for  Total  Sulfur  in  the  Analysis 
Sample  of  Coal  and  Coke,  IBR  approved 
for  appendix  C  of  this  part. 

Subpart  B— Standards 

§75.10    AppHcability. 

(a)  The  provisions  of  this  part  apply  to 
each  existing  affected  unit  subject  to  the 
Acid  Rain  Program,  pursuant  to  the 
requirements  of  40  CFR  part  72. 


(b)  The  provisions  of  this  part  apply  to 
each  new  utility  unit  upon 
commencement  of  commercial 
operation. 

(c)  The  provisions  of  this  part  apply  to 
each  new  unit  and,  except  as  provided 
by  40  CFR  part  74.  to  each  existing 
utility  unit  or  nonutihty  unit  that  opts 
into  the  Acid  Rain  Program. 

§  75. 11    Monitoring  of  emissions  and 
operations. 

(a)  The  owner  or  operator  shall  install, 
certify,  operate,  and  maintain  a 
continuous  emission  monitoring  system 
on  each  affected  unit,  and  record  the 
output  of  the  system,  for  measuring 
emissions  of  SO2  (ppm)  and  NO,  (lb/ 
mmBtu)  and  the  volumetric  flow  (scfh) 
except  as  specified  in  this  paragraph  or 
elsewhere  in  this  part.  Each  continuous 
emission  monitoring  system  required  by 
this  part  shall  meet  the  installation, 
equipment,  and  performance 
specifications  in  appendix  A  of  this  part. 

(1)  If  the  continuous  emission 
monitoring  system  is  installed  such  that 
any  portion  of  the  flue  gases  from  an 
affected  unit  can  by-pass  the  monitoring 
system,  the  owner  or  operator  shall 
install,  certify,  operate,  and  maintain  a 
separate  continuous  emission 
monitoring  system  on  the  by-pass  flue, 
duct,  or  stack  gas  stream. 

(2)  Where  two  or  more  affected  units 
or  where  affected  units  and  nonaffected 
units  utilize  a  common  stack,  the  owner 
or  operator  shall  comply  with  one  of  the 
following  methods  for  monitoring  SOj 
emissions  (ppm)  and  volumetric  flow 
(scfh). 

(i)  Where  two  or  more  affected  units 
utilize  a  common  stack,  the  owner  or 
operator  shall  either 

(A)  Combine  allowances  for 
compliance  purposes  according  to  the 
procedures  in  40  CFR  part  73  and  install, 
operate,  and  maintain  a  single 
continuous  emission  monitoring  system, 
consisting  of  an  SO2  pollutant 
concentration  monitor  and  a  flow 
monitor  meeting  the  requirements  of 
appendix  A  of  this  part  (referred  to 
hereafter  as  a  "fully  certified  SOj 
continuous  emission  monitoring 
system"),  for  the  combined  effluent:  or 

(B)  Monitor  the  emissions  from  each 
unit  in  the  ducts  to  the  common  stack 
with  fully  certified  SO2  continuous 
emission  monitoring  systems. 

(ii)  Where  Phase  I  affected  unit(s)  and 
Phase  H  affected  unit(s)  utilize  a 
common  stack,  the  owner  or  operator 
shall  designate  the  Phase  II  unit(s)  as  a 
substitution  unit(s)  pursuant  to  40  CFR 
72.41,  and  comply  with  paragraph 
(a)(2)(i)  of  this  section,  except  as 
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(b)  The  provisions  of  this  part  apply  to 
each  new  utility  unit  upon 
commencement  of  commercial 
operation. 

(c)  The  provisions  of  this  part  apply  to 
each  new  unit  and,  except  as  provided 
by  40  CFR  part  74.  to  each  existing 
utility  unit  or  nonutihty  unit  that  opts 
into  the  Acid  Rain  Program. 

§  75. 11    Monitoring  of  emission*  and 
operations. 

(a)  The  owner  or  operator  shall  install, 
certify,  operate,  and  maintain  a 
continuous  emission  monitoring  system 
on  each  affected  unit,  and  record  the 
output  of  the  system,  for  measuring 
emissions  of  SO2  (ppm)  and  NO,  (lb/ 
mmBtu)  and  the  volumetric  flow  (scfh) 
except  as  specified  in  this  paragraph  or 
elsewhere  in  this  part.  Each  continuous 
emission  monitoring  system  required  by 
this  part  shall  meet  the  installation, 
equipment,  and  performance 
specifications  in  appendix  A  of  this  part. 

(1)  If  the  continuous  emission 
jnonitoring  system  is  installed  such  that 
any  portion  of  the  flue  gases  from  an 
affected  unit  can  by-pass  the  monitoring 
system,  the  owner  or  operator  shall 
install,  certify,  operate,  and  maintain  a 
separate  continuous  emission 
monitoring  system  on  the  by-pass  flue, 
duct,  or  stack  gas  stream. 

(2)  Where  two  or  more  affected  units 
or  where  affected  units  and  nonaffected 
units  utilize  a  common  stack,  the  owner 
or  operator  shall  comply  with  one  of  the 
following  methods  for  monitoring  SO; 
emissions  (ppm)  and  volumetric  flow 
(scfh). 

(i)  Where  two  or  more  affected  units 
utilize  a  common  stack,  the  owner  or 
operator  shall  either 

(A)  Combine  allowances  for 
compliance  purposes  according  to  the 
procedures  in  40  CFR  part  73  and  install. 
operate,  and  maintain  a  single 
continuous  emission  monitoring  system, 
consisting  of  an  SO2  pollutant 
concentration  monitor  and  a  flow 
monitor  meeting  the  requirements  of 
appendix  A  of  this  part  [referred  to 
hereafter  as  a  "fully  certified  SOj 
continuous  emission  monitoring 
system"),  for  the  combined  effluent:  or 

(B)  Monitor  the  emissions  from  each 
unit  in  the  ducts  to  the  common  stack 
with  fully  certified  SOj  continuous 
emission  monitoring  systems. 

(ii)  Where  Phase  I  affected  unit(s)  and 
Phase  II  affected  unit(s)  utilize  a 
common  stack,  the  owner  or  operator 
shall  designate  the  Phase  II  unit(s)  as  a 
substitution  unit(s)  pursuant  to  40  CFH 
72.41,  and  comply  with  paragraph 
(a)(2)(i)  of  this  section,  except  as 
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provided  in  paragraph  (a)(2)(v)  of  this 
section. 

(iii)  Where  afTected  unit(s)  and 
nonaffected  unit(s)  utilize  a  common 
stack,  the  owner  or  operator  shall 
designate  the  nonaffected  unit(s)  as 
"opt-in"  unit(s]  and  submit  an  opt-in 
plan  in  accordance  with  the  provisions 
of  40  CFR  72.50  and  40  CFR  part  74,  and 
comply  with  paragraph  (a)(2)(i)  of  this 
section,  except  as  provided  in  paragraph 
(u)(2)(v)  of  this  section. 

(iv)  Where  an  affected  Phase  I  unit 
and  a  new  unit  utilize  a  common  stack, 
the  owner  or  operator  shall  submit  a 
permit  application  for  the  new  unit  in 
accordance  with  the  requirements  for 
Phase  I  affected  units  as  specified  in  40 
CFR  part  72.  and  comply  with  paragraph 
(a)(2)(i)  of  this  section,  except  as 
provided  in  paragraph  (a](2)(v)  of  this 
section. 

(v)  The  requirements  of  paragraphs 
(a)(2)(ii).  (a)(2)(iii),  and  (a)(2)(iv)  of  this 
section  shall  not  apply  where  the  owner 
or  operator  installs,  operates,  and 
maintains  a  fully  certified  SQ. 
continuous  emission  monitoring  system 
in  the  common  stack  for  monitoring  the 
combined  effluent  from  the  affected 
unit(s)  and  nonafTected  unit(s)  and 
employs  one  of  the  following  methods  to 
account  for  emissions  from  the  affected 
unit(s). 

(A)  Monitors  the  emissions  from  the 
nonaffected  unit(s)  in  the  duct(s)  to  the 
common  stack  and  calculates  the 
emissions  from  the  affected  unit(s)  as 
the  difference  between  the  emissions 
measured  in  the  common  stack  and  the 
emissions  measured  in  the  duct(s)  from 
the  nonaffected  unit(s). 

(B)  Develops,  demonstrates,  and 
provides  information  and  data  to  the 
Administrator  on  methods  for 
apportioning  the  emissions  measured  in 
the  common  stack  to  individual  affected 
unit(s)  and  to  the  nonafTected  unit(s). 
The  Administrator  may  approve  such 
demonstrated  substitute  methods  for 
apportioning  emissions  measured  in  a 
common  stack  whenever  the 
demonstration  ensures  complete  and 
accurate  accounting  of  all  emissions 
regulated  under  this  part, 

(3)  Where  two  or  more  affected  units 
or  where  affected  units  and  nonaffected 
units  utilize  a  common  stack,  the  owner 
or  operator  shall  comply  with  one  of  the 
following  methods  for  monitoring  the 
NO,  emission  rate  (Ib/mmBtu). 

(i)  Where  two  or  more  units  utilize  a 
common  stack,  and  all  units  are  not 
subject  to  any  NO,  emission  limitation 
under  40  CFR  part  76  or  all  units  are 
subject  to  the  same  NO,  emission 
limitation,  the  owner  or  operator  shall 
(hither: 


(A)  Install,  operate,  and  maintain  a 
single  continuous  emission  monitoring 
system  for  NO,  emission  rate,  consisting 
of  a  NO,  pollutant  concentration 
monitor  and  a  diluent  gas  monitor 
meeting  the  requirements  of  appendix  A 
of  this  part  (referred  to  hereafter  as  a 
"fully  certified  NO,  continuous  emission 
monitoring  system")  and,  if  appropriate, 
submit  a  NO,  emissions  averaging  plan 
for  the  units  in  accordance  with  40  CFR 
parts  72  and  76;  or 

(B)  Monitor  the  emissions  from  each 
unit  in  the  ducts  to  the  common  stack 
with  fully  certified  NO,  continuous 
emission  monitoring  systems. 

(ii)  Where  two  or  more  afferte^J  units 
utilize  a  common  stack  and  the  units  are 
subject  to  different  NO,  emission 
limitations  under  40  CFR  part  76.  the 
owner  or  operator  shall  either 

(A)  Install,  operate,  and  maintain  a 
fully  certified  NO,  continuous  emission 
monitoring  system  in  the  common  stack 
and  either  comply  with  the  most 
stringent  NO,  emission  limitation  or 
submit  a  NO,  emissions  averaging  plan 
for  the  units  in  accordance  with  40  CFR 
parts  72  and  76;  or 

(B)  Monitor  the  NO,  emission  rate 
from  each  unit  in  the  duct  to  the 
common  stack  with  fully  certified  NO, 
continuous  emission  monitoring  systems 
and  apportion  total  emissions  to  each 
unit  by  applying  to  the  Administrator  as 
described  in  paragraph  (a)(2)(v)(B)  of 
this  section. 

(iii)  Where  two  or  more  affected  units 
utilize  a  common  stack,  and  one  or  more 
units  is  not  subject  to  a  NO,  emission 
limitation  and  one  or  more  units  is 
subject  to  a  NO,  emission  limitation 
under  40  CFR  part  76,  the  owner  or 
operator  shall  either: 

(A)  Monitor  the  NO,  emission  rate 
from  each  unit  in  the  ducts  to  the 
common  stack  with  fully  certified  NO, 
continuous  emission  monitoring  systems 
and  apportion  total  emissions  to  each 
unit  with  a  NO,  emission  Hmitation  by 
applying  to  the  Administrator  as 
described  in  paragraph  (a)(2)(v)(B)  of 
this  section:  or 

(B)  Use  the  method  specified  in 
paragraph  (a)(2)(v)(A)  of  this  section  to 
calculate  the  NO,  emission  rate(8)  for 
unit(s)  with  a  NO,  emissions  limitation 
and  apportion  total  emissions  to  each 
such  unit  by  applying  to  the 
Administrator  as  described  in  paragraph 
{a)(2)(v)(B)  of  this  section.  ''• 

(iv)  Where  affected  unit(s)  and    • 
nonaffected  unit(s)  utilize  a  common 
stack  and  one  or  more  of  the  affected 
units  is  subject  to  a  NO,  emission 
limitation  under  40  CFR  part  76  the 
owner  or  operator  shall  either: 


(A)  Comply  with  the  provisions 
specified  in  paragraph  (a)(3)(iii)  of  this 
section:  or 

(B)  Comply  with  the  provisions 
-specified  in  paragraph  (a)(2)(iii)  of  this 

section  and  install,  operate,  and 
maintain  a  fully  certified  NO, 
continuous  emission  monitoring  system, 
along  with  each  fully  certified  SO2 
continuous  emission  monitoring  system. 

(b)  Where  the  SOj  pollutant 
concentration  monitor  measures 
emissions  on  a  dry  basis,  the  owner  or 
operator  shall  install  and  operate  a 
moisture  monitor  or  continuously 
account  for  the  moisture  content  of  the 
gas. 

(c)  The  owner  or  operator  shall 
determine  the  total  annual  COi 
emissions  (tons)  from  each  a^ected  unit 
as  required  by  this  part. 

(d)  The  owner  or  operator  shall 
install,  operate,  and  maintain  a 
continuous  monitoring  system  on  each 
affected  unit,  and  record  the  output  of 
the  system,  for  measuring  the  opacity  of 
eriiissions  discharged  to  the  atmosphere 
as  required  by  this  part. 

(e)  Each  continuous  emission 

'  monitoring  system  and  continuous 
opacity  monitoring  system  required  by 
this  part  shall  be  installed,  certified,  and 
operational  on  or  before: 

(1)  November  15. 1993,  for  each  Phase 
I  affected  unit. 

(2)  January  1. 1995.  for  each  Phase  II 
affected  unit  that  has  not  already  met 
the  requirements  of  this  part. 

(3)  The  date  on  which  a  substitution 
unit  becomes  an  affected  unit  in 
accordance  with  40  CFR  part  74. 

(4)  The  date  on  which  a  new  unit 
commences  commercial  operation. 

(f)  All  continuous  monitoring  systems 
shall  be  installed  and  operational  prior 
to  conducting  initial  certification  tests 
under  §  75.19.  Verification  of 
operational  status  shall,  as  a  minimum, 
include  completion  of  the 
manufacturer's  written  requirements  or 
recommendations  for  installation, 
operation,  and  calibration  of  the  system 
or  component. 

(g)  Prior  to  the  operational  date  given 
in  paragraph  (e)  of  this  section,  all  data 
acquisition  and  handling  systems 
installed  as  a  part  of  the  continuous 
emission  monitoring  system  shall  be 
certified  to  produce  valid  calculations  of 
the  emissions  in  terms  of  the  standard 
(e.g.,  Ib/hr  for  SOj  and  Ib/mmBtu  for 
NO,)  from  the  data  generated  by  the 
component  analyzers  in  the  continuous 
emission  monitoring  system. 

(h)  The  owner  or  operator  shall 
conviert  all  emissions  into  units  of  the 
applicable  allowance  or  emission  limit 
by  means  of  the  data  acquisition  and 
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handling  system,  using  the  conversion 
procedures  in  appendix  E  of  this  part. 

(i)  Except  for  system  breakdowns, 
repairs,  and  routine  adjustments 
required  under  §  75.20.  all  continuous 
emission  monitoring  systems  and 
continuous  opacity  monitoring  systems 
required  by  this  part  shall  be  in 
operation  at  all  times  during  the 
operation  of  the  affected  unit  and  shall 
meet  the  following  requirements. 

(1)  Each  continuous  emission 
monitoring  system  and  component 
thereof  shall  be  capable  of  completing  a 
minimum  of  one  cycle  of  operation 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15-min 
interval.  All  SO2  pollutant 
concentration,  volumetric  flow,  and  NO, 
emission  rate  data  shall  be  reduced  to  1- 
hr  averages.  These  averages  shall  be 
computed  from  four  or  more  data  points 
equally  spaced  over  each  1-hr  period, 
except  for  periods  of  calibration,  quality 
assurance  activities,  maintenance  or 
repair.  During  these  periods,  a  valid 
hour  shall  consist  of  at  least  two  data 
points  with  each  representing  a  15-min 
period  and  a  cycle  of  operation  as 
described  above. 

(2)  All  continuous  opacity  monitoring 
systems  shall  complete  a  minimum  of 
one  cycle  of  sampling  and  analyzing  for 
each  successive  10-sec  period  and  one 
cycle  of  data  recording  for  each 
successive  6-min  period.  All  opacity 
data  shall  be  reduced  to  6-min  averages 
calculated  from  36  or  more  data  points 
equally  spaced  over  each  6-min  period, 
except  where  a  different  averaging 
period  is  required  and  specified  in  the 
applicable  State  implementation  plan  or 
operating  permit. 

(j)  Failure  of  the  continuous  emission 
monitoring  system  to  acquire  four  valid 
data  points,  except  for  periods  of 
calibration,  quality  assurance  activities, 
maintenance  or  repair,  shall  result  in  the 
loss  of  such  data  for  the  entire  hour  and 
the  owner  or  operator  shall  record  and 
report  data  by  means  of  the  data 
acquisition  and  handling  system  for  the 
missing  hour  in  accordance  with  the 
applicable  procedures  for  obtaining 
missing  data  in  §§  75.12,  75.13.  and 
75.14. 

(k)  The  owner  or  operator  shall 
account  for  all  heat  input  to  each 
affected  unit  for  every  hour  or  part  of  an 
hour  that  fuel  is  combusted  following 
the  procedures  in  appendix  E  of  this  part 
and  shall  record  and  report  the  heat 
input  in  accordance  with  §§  75.22  and 
75.23. 

(1)  An  affected  unit  for  which  the 
designated  representative  and  the 
owner  or  operator  submit  a  certified 
commitment,  as  lequired  in  §  75.23(i).  to 
retire  such  unit  permanently  prior  to 


January  1, 1995,  is  exempt  from  the 
requirements  of  this  part. 

(m)  Substitution  units  shall  be  subject 
to  all  the  continuous  emission 
monitoring  requirements  applicable  to 
Phase  1  units. 

§  75. 1 2    Monitoring  of  Sa.<  entistion*. 

(a)  The  owner  or  operator  shall  install, 
operate,  and  maintain  an  SOi  pollutant 
concentration  monitor  and  data 
acquisition  and  handling  system  for 
measuring  and  recording  the 
concentration  (in  ppm)  of  SO^  emissions 
discharged  to  the  atmosphere  on  each 
affected  unit  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section 
and  elsewhere  in  this  part. 

(b)  Gas-fired  units.  The  owner  or 
operator  of  an  affected  gas-fired  unit 
may  install,  operate,  and  maintain  an 
SOz  pollutant  concentration  monitor 
(with  a  flow  monitor)  or  provide  other 
information  satisfactory  to  the 
Administrator  using  the  procedure  for 
providing  hourly  SO2  emissions  data  in 
appendix  D  of  this  part. 

(c)  Oil-fired  units.  The  owner  or 
operator  of  an  affected  oil-fired  unit  may 
install,  operate,  and  maintain  an  S0:< 
pollutant  concentration  monitor  (with  a 
flow  monitor)  or  provide  other 
information  satisfactory  to  the 
Administrator  using  the  procedure  for 
providing  hourly  SO2  emissions  data  in 
appendix  D  of  this  part. 

(d)  Phase  I  qualifying  technology.  The 
owner  or  operator  of  an  affected  unit  for 
which  a  Phase  I  qualifying  technology 
has  been  installed  shall  install,  certify, 
operate,  and  maintain  a  continuous 
emission  monitoring  system  for  the 
measurement  of  SO2  emissions  at  the 
inlet  to  the  SO2  emission  controls  in 
addition  to  a  continuous  emission 
monitoring  system  downstream  of  the 
SO2  emission  controls  for  the 
measurement  of  SO2  emissions 
discharged  to  the  atmosphere.  Each  of 
these  continuous  emission  monitoring 
systems  shall  measure  the  SCh 
emissions  rate  (in  Ib/mmBtu)  and  shall 
consist  of  an  SO2  pollutant 
concentration  monitor  and  a  diluent  gas 
monitor  for  measuring  the  O2  or  COj 
concentration  of  the  flue  gas. 

(1)  The  SO2  pollutant  concentration 
monitors  and  the  diluent  gas  monitors  at 
the  inlet  and  downstream  (outlet)  of  the 
SO2  emission  controls  shall  meet  all 
requirements  specified  in  appendices  A 
and  B  of  this  part. 

(2)  The  owner  or  operator  shall 
demonstrate  that  the  SO2  emission 
controls  are  a  Phase  I  qualifying 
technology  achieving  at  least  a  90 
percent  SO2  emission  removal  efficiency 
according  to  the  following  procedures. 


(i)  No  later  than  90  days  after  the 
startup  of  the  SOj  emission  controls  and 
any  other  time  required  by  40  CFR  part 
72,  the  owner  or  operator  shall  conduct 
a  30-day  test  for  SO2  emissions  removal 
efficiency.  The  average  SO2  emissions 
removal  efficiency  during  the  30-day  test 
shall  be  calculated  using  the  following 
equations. 

%R  =  100  jl.O— (1.0— %R,/lOO)(l.O— %R,/100]| 
(F-q.  1) 

where: 

%R  =  Overall  percentage  SO;  emissions 

removal  efficiency. 
%R,= Percentage  SO2  emissions  removal 

efficiency  from  fuel  pretreatment. 

calculated  from  Equation  19-22  in 

Reference  Method  19.  40  CFR  part  60. 

appendix  A. 
%R,  =  Percentage  SOj  removal  efficiency  of 

the  emission  controls  calculated  from 

Equation  2  below. 


%R,  =  100     I     1.0-     —     I 


(Eq.  2) 


where: 

Ec  =  Average  hourly  SO3  emission  rate  in  lb/ 
mmBtu,  measured  at  the  outlet  of  the 
emission  controls  during  the  startup  test 
(or  calendar  year). 

E,  =  Average  hourly  SO5  emission  rate  in  lb/ 
mmBtu.  measured  at  the  inlet  to  the 
emission  controls  during  the  startup  test 
(or  calendar  year). 


E„= 


n 

Z 

i=i 


(Eq.3) 


n 


where: 

Eh„,  =  Each  hourly  S(>>  emission  rate  in  Ih/ 
mmBtu.  measured  by  the  continuous 
emission  monitoring  system  at  the  outlet 
to  the  emission  controls. 

n  =  Total  unit  operating  hours  during  which 
the  SO;  continuous  emission  monitoring 
system  at  the  outlet  of  the  emission 
controls  collected  quality-assured  data 


E,= 


m 

Z 

i=i 


(Eq.  4) 


m 


where: 

Ehu  =  Each  hourly  SO3  emission  rate  in  lb/ 
mmBtu.  measured  by  the  continuous 
emission  monitoring  system  at  the  inlet 
to  the  emission  controls. 

m  =  Total  unit  operating  hours  during  which 
the  SO2  continuous  emission  monitoring 
system  at  the  inlet  to  the  emission 
controls  collected  quality-assured  data. 

(ii)  Total  operating  hours  for  the 
purpose  of  computing  the  average  SO2 
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(i)  No  later  than  90  days  after  the 
startup  of  the  SO2  emission  controls  and 
any  other  time  required  by  40  CFR  part 
72.  the  owner  or  operator  shall  conduct 
a  30-day  test  for  SO2  emissions  removal 
efficiency.  The  average  SO2  emissions 
removal  efficiency  during  the  30-day  test 
shall  be  calculated  using  the  following 
equations. 

%R  =  100  [1.0— (1.0— %R,/100)(1.0— %R,/100)1 
(Eq.  1) 

where: 

%R  =  Overall  percentage  SO;  emissions 

removal  efficiency. 
%R,= Percentage  SOj  emissions  removal 

efficiency  from  fuel  pretrealment. 

calculated  from  Equation  19-22  in 

Reference  Method  19.  40  CFR  part  60. 

appendix  A. 
%R,=  Percentage  SO5  removal  efficiency  of 

the  emission  controls  calculated  from 

Equation  2  below. 


%R,=100     I     1.0-     —     I 


(Eq.  2) 


where: 

E„= Average  hourly  SO2  emission  rate  in  lb/ 
mmBtu.  measured  at  the  outlet  of  the 
emission  controls  during  the  startup  test 
(or  calendar  year). 

E,  =  Average  hourly  SO-  emission  rate  in  lb/ 
mmBtu.  measured  at  the  inlet  to  the 
emission  controls  during  the  startup  test 
(or  calendar  year). 


E.= 


n 


(Eq.3) 


where: 

Eh„,  =  Each  hourly  SQ.  emission  rate  in  It)/ 
mmBtu.  measured  by  the  continuous 
emission  monitoring  system  at  the  outlet 
to  the  emission  controls. 

n=Total  unit  operating  hours  during  which 
the  SO;  continuous  emission  monitoring 
system  at  the  outlet  of  the  emission 
controls  collected  quality-assured  dala 


E.= 


m 

1 

i=i 


(Eq.  4) 


m 


where: 

Ehu  =  Each  hourly  SO3  emission  rate  in  lb/ 
mmBtu.  measured  by  the  continuous 
emission  monitoring  system  at  the  inlet 
to  the  emission  controls. 

m  =  Total  unit  operating  hours  during  which 
the  SO2  continuous  emission  monitoring 
system  at  the  inlet  to  the  emission 
controls  collected  quality-assured  data. 

(ii)  Total  operating  hours  for  the 
purpose  of  computing  the  average  SO? 
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emissions  removal  efficiency  during  the 
30-day  test  shall  include  all  periods 
when  fuel  is  being  combusted  except  for 
periods  of  startup,  shutdown,  and 
malfunction. 

(iii)  The  owner  or  operator  shall 
record  and  report  the  results  of  the 
initial  30-day  test  as  specified  in 
§  75.22(e)  and  §  75.23(e). 

(iv)  Compliance  with  the  90-percent 
SO2  emissions  removal  efficiency 
requirement  under  this  part  is 
determined  annually  from  the  dale  of 
startup  of  the  SO<  emission  controls 
through  1999,  using  the  average  inlet  and 
average  outlet  SO2  emission  rates,  (in 
Ib/mmBtu)  during  the  calendar  year. 
Each  annual  average  percent  reduction 
shall  be  calculated  using  Equations  1 
through  4  above.  Total  operating  hours 
for  the  purpose  of  computing  annual 
average  SO2  emissions  removal 
efficiency  shall  include  all  periods  when 


Percent  annual  monitor  availability 


(2)  The  owner  or  operator  shall  record 
the  percent  annual  monitor  availability 
daily  and  report  as  required  in  §  75.23. 

(3)  Except  as  provided  in  paragraph 
(p)(6)  of  this  section,  whenever  data 
from  the  SO2  pollutant  concentration 
monitor  have  been  available  and 
recorded  for  95.0  percent  or  more  of  the 
total  unit  operating  hours  during  the 
previous  365  calendar  days,  the  owner 
or  operator  shall  calculate  substitute 
data  by  means  of  the  data  acquisition 
and  handling  system  for  each  hour  of 
each  missing  data  period  according  to 
the  following  procedures. 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute  the 
average  of  the  hourly  SO2  pollutant 
concentrations  recorded  by  the  monitor 
for  the  hour  immediately  before  and  the 
hour  immediately  following  the  missing 
data  period. 

(ii)  For  a  missing  data  period  greater 
than  24  hours,  substitute  the  greater  of 
the  following  values: 

(A)  90th  percentile  hourly  SO2 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  recorded  for  the  missing  hour 
during  the  previous  30  days  of  operation 
as  determined  using  the  procedure  in 
section  4  of  appendix  C  of  this  part;  or 

(B)  Average  of  the  hourly  SOz 
pollutant  concentrations  recorded  by  the 
monitor  for  the  hour  immediately  before 
and  the  hour  immediately  following  the 
missing  data  period. 


fuel  is  being  combusted  including 
periods  of  startup,  shutdown,  and 
malfunction.  The  owner  or  operator 
shall  record  and  report  quarterly  and 
annual  average  SO2  emissions  removal 
efficiency  as  specified  in  S  75.22  and 
§  75.23. 

(v)  The  owner  or  operator  shall  use  all 
valid  hourly  SOj  emissions  data  (lb/ 
mmBtu)  measured  and  recorded  by  the 
SOi  continuous  emission  monitoring 
system  to  calculate  the  initial  30-day 
and  annual  average  percent  SO: 
emissions  removal  efficiency. 

(A)  Only  quality-assured  SO* 
emissions  data  measured  by  the  inlet 
and  outlet  SO2  pollutant  concentration 
and  diluent  gas  monitors  shall  be  used 
in  the  calculation  of  SOj  emissions 
removal  efficiency. 

(D)  The  owner  or  operator  shall  use  a 
minimum  of  20  hours  of  data  for  each 
unit  operating  day  during  the  startup 


test.  A  minimum  of  600  hours  of  data  is     ' 
required  during  the  startup  test,  if  the 
number  of  hours  of  data  during  the 
startup  test  falls  below  the  minimum 
requirement,  the  owner  or  operator  shall 
repeat  the  test  for  an  additional  30  days. 

(e)  Missing  data  procedures.  For  each 
affected  unit,  the  owner  or  operator 
shall  provide  substitute  data  as 
described  below  whenever  a  valid  hour 
of  SO7  pollutant  concentration  d.it.i  (in 
ppm)  has  not  been  obtained  and 
recorded. 

(1)  The  owner  or  operator  shall 
calculate  daily,  by  means  of  the  data 
acquisition  and  handling  system,  the 
percent  of  data  availability  from  the  SO: 
pollutant  concentration  monitor  for  the 
previous  365  calendar  days  using  the 
following  equation. 


Total  unit  operating  hours  for  which  monitor  provided  quality- 
assured  duta  during  previous  365  calendar  days 

Total  unit  operating  hours  during  previoua  365  calendar  days 


xlOO    (Eq.  5) 


(4)  Except  as  provided  in  paragraph 
(e)(6)  of  this  section,  whenever  data 
from  the  SOj  pollutant  concentration 
monitor  have  been  available  and 
recorded  for  at  least  90.0  percent  but 
less  than  95.0  percent  of  the  total  unit 
operating  hours  during  the  previous  305 
calendar  days,  the  owner  or  operator 
shall  calculate  substitute  data  by  means 
of  the  data  acquisition  and  handling 
system  for  each  hour  of  each  missing 
data  period  according  to  the  following 
procedures.  ' 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  6  hours,  substitute  the 
average  of  the  hourly  SO2 
concentrations  recorded  by  the  monitor 
for  the  hour  immediately  before  and  the 
hour  immediately  following  the  missing 
data  period. 

(ii)  For  a  missing  data  period  of  more 
than  6  hours  but  less  than  or  equal  to  24 
hours,  substitute  the  greater  of  the 
following  values: 

(A)  90lh  percentile  hourly  SO2 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  recorded  for  the  missing  hour 
during  the  previous  30  days  of  operation 
as  determined  using  the  procedure  in 
section  4  of  appendix  C  of  this  part;  or 

(B)  Average  of  the  hourly  SO: 
pollutant  concentrations  recorded  by  the 
monitor  for  the  hour  immediately  before 
and  the  hour  immediately  following  the 
missing  data  period. 


(iii)  For  a  missing  data  period  of  more 
than  24  hours,  substitute  the  greater  of 
the  following  values: 

(A)  90th  percentile  hourly  SOi 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  recorded  for  the  missing  hour 
during  the  previous  3C5  days  of 
operation  as  determined  using  the 
procedure  in  section  4  of  appendix  C  of 
this  part:  or 

(B)  Average  of  the  hourly  SO2 
pollutant  concentrations  recorded  by  the 
monitor  for  the  hour  immediately  before 
and  the  hour  immediately  following  the 
missing  data  period. 

(5)  Whenever  data  from  the  SOj 
pollutant  concentration  monitor  have 
been  available  and  recorded  less  than 
90.0  percent  of  the  total  unit  operating 
hours  during  the  previous  365  calendar 
days,  substitute  for  each  hour  of  each 
missing  data  period,  the  greater  of  the 
following  values: 

(i)  90th  percentile  hourly  SO» 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation  as  determined  using  the 
procedure  in  section  4  of  appendix  C  of 
this  part;  or 

(ii)  Average  of  the  hourly  SOi 
pollutant  concentrations  recorded  by  the 
monitor  for  the  hour  immediately  before 
and  the  hour  immediately  following  the 
missing  data  period. 
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(B)  When  the  affected  unit  is  equipped 
with  SO>  emission  controls  and  data 
from  the  SCh  pollutant  concentration 
monitor  have  been  available  and 
recorded  for  90.0  percent  or  more  of  the 
total  unit  operating  hours  during  the 
previous  365  calendar  days,  the  owner 
or  operator  may  petition  the 
Administrator  to  certify  a  parametric 
monitoring  procedure,  as  described  in 
appendix  C  of  this  part,  for  calculating 
substitute  data  for  missing  data  periods. 
The  owner  or  operator  shall  use  the 
procedures  in  paragraphs  (d)(3)  and 
(d)(4)  of  this  section  prior  to  receiving 
the  Administrator's  certification  for  a 
parametric  monitoring  procedure  for 
filling  in  missing  SOj  pollutant 
concentration  data. 

(7)  For  an  affected  unit  with  SO2 
emission  controls,  where  the  data  from 
the  SO3  pollutant  concentration  monitor 
have  been  available  and  recorded  for 
less  than  90.0  percent  of  the  total  unit 
operating  hours  during  the  previous  365 
calendar  days,  the  owner  or  operator 
shall  calculate  substitute  data  using  the 
procedures  in  paragraph  (d)(5)  of  this 
section. 

(8)  When  the  affected  unit  is  equipped 
with  SOi  emission  controls,  the  owner 
or  operator  shall  provide  information 
satisfactory  to  the  Administrator  as 
described  in  §§  75.22  and  75.23  to  verify 
the  proper  operation  of  the  SO2  emission 
controls  for  all  periods  of  missing  data. 
Whenever  such  data  are  not  provided  or 
proper  operation  of  the  SO2  emission 
controls  has  not  been  maintained,  the 
uncontrolled  emission  rate  shall  apply. 

§  75.13    Monitoring  of  volumetric  flow. 

(a)  The  owner  or  operator  shall  install, 
operate,  and  maintain  a  flow  monitor 
and  data  acquisition  and  handling 
system  for  the  continuous  measurement 
and  recording  of  the  volumetric  flow  (in 
scfh)  on  each  affected  unit,  except  as 
provided  in  paragraphs  (a)  (1)  and  (2)  of 
this  section  and  in  §  75.21. 

(1 )  Gas-fired  units.  The  oivner  or 
operator  of  an  affected  gas-fired  unit 
may  install,  operate,  and  maintain  a 
flow  monitor  (with  an  SOj  pollutant 
concentration  monitor)  or  provide  other 
information  satisfactory  to  the 
Administrator  using  the  procedure  for 
providmg  SQj  emissions  data  in 
appendix  D  of  this  part. 

(2)  Oil-fired  units.  The  owner  or 
operator  of  an  affected  oil-fired  unit  may 
install,  operate,  and  maintain  a  flow 
monitor  (with  an  SO2  pollutant 
concentration  monitor)  or  provide  other 
information  satisfactory  to  the 
Adnimislrator  using  the  procedure  for 
providing  hourly  SO;  emissions  data  in 
appendix  D  of  this  part. 


(3)  Where  no  location  exists  in  the 
existing  ducts  or  stack  that  is  greater 
than  or  equal  to  two  stack  or  duct 
diameters  downstream  or  one-half  duct 
diameter  upstream  from  a  flow 
disturbance  in  accordance  with  the 
minimum  siting  criteria  of  appendix  A  of 
this  part,  the  owner  or  operator  may 
petition  the  Administrator  for  an 
alternative  monitoring  location  or 
monitoring  method.  The  owner  or 
operator  electing  to  petition  the 
Administrator  for  an  alternative 
monitoring  method  shall  report  the 
information  and  data  as  described  in 
§  75.23. 

(b)  Moisture.  The  owner  or  operator  of 
an  affected  unit  equipped  with  an  SQ. 
pollutant  concentration  monitor  that 
measures  on  a  dry  basis  shall  determine 
the  moisture  content  of  the  flue  gases 
continuously  (or  on  an  hourly  basis)  and 
correct  the  measured  hourly  flow  rates 
for  moisture  when  calculating  the  SO-2 
emissions  using  the  procedures  in 
appendix  E  of  this  part.  The  flow 
monitor  shall  meet  all  of  the  required 
specifications  in  appendix  A  of  this  part 
after  the  correction  for  the  moisture 
content  of  the  flue  gases. 

(c)  Missing  data  procedures.  For  each 
affected  unit,  the  owner  or  operator 
shall  provide  substitute  data  as 
described  below  whenever  a  valid  hour 
of  flow  data  (in  scfh)  has  not  been 
obtained  and  recorded. 

(1)  The  owner  or  operator  shall 
calculate  daily,  by  means  of  the  data 
acquisition  and  handling  system,  the 
percent  annual  monitor  availability  of 
the  flow  monitor  over  the  previous  365 
calendar  days  using  Equation  5  in 

§  75.12(e). 

(2)  The  owner  or  operator  shall  record 
the  percent  annual  monitor  availability 
daily  and  report  as  required  in  §  75.23. 

(3)  Whenever  data  from  the  flow 
monitor  have  been  available  and 
recorded  for  95.0  percent  or  more  of  the 
total  operating  hours  for  the  unit  during 
the  previous  365  calendar  days,  the 
owner  or  operator  shall  calculate 
substitute  data  by  means  of  the  data 
acquisition  and  handling  system  for 
each  hour  of  each  missing  data  period 
according  to  the  following  procedures. 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute  the 
average  hourly  flow  rate  recorded  by 
the  monitor  during  the  previous  365  days 
at  the  corresponding  unit  load  range 
recorded  for  the  missing  hour,  as 
determined  using  the  procedure  in 
section  3  of  appendix  C  of  this  part. 

(ii)  For  a  missing  data  period  greali-r 
than  24  hours,  substitute  the  greatKr  of 
the  following  values: 

(A)  90th  percentile  hourly  flow  rate 
recorded  bv  the  monitor  at  the 


corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
30  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part:  or 

(B)  Average  hourly  flow  rate  recorded 
by  the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(4)  Whenever  data  from  the  flow 
monitor  have  been  available  and 
recorded  for  at  least  90.0  percent  but 
less  than  95.0  percent  of  the  total  unit 
operating  hours  during  the  previous  365 
calendar  days,  the  owner  or  operator 
shall  calculate  substitute  data  by  means 
of  the  data  acquisition  and  handling 
system  for  each  hour  of  each  missing 
data  period  according  to  the  following 
procedures. 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  6  hours,  substitute  the 
average  hourly  flow  rale  recorded  by 
the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(ii)  For  a  missing  data  period  greater 
than  6  hours  but  less  than  or  equal  to  24 
hours,  substitute  the  greater  of  the 
following  values: 

(A)  90th  percentile  hourly  flow  rate 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
30  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part;  or 

(D)  Average  hourly  flow  rate  recorded 
by  the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the  load 
based  procedure  in  section  3  of 
appendix  C  of  this  part. 

(iii)  For  a  missing  data  period  greater 
than  24  hours,  substitute  the  90th 
percentile  hourly  flow  rale  recorded  by 
the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(5)  Whenever  data  from  the  flow 
monitor  have  been  available  and 
recorded  for  less  than  90.0  percent  of  the 
total  unit  operating  hours  during  the 
previous  365  calendar  days,  substitute 
the  90th  percentile  hourly  flow  rate 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
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corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
30  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part;  or 

(B)  Average  hourly  flow  rate  recorded 
by  the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(4)  Whenever  data  from  the  flow 
monitor  have  been  available  and 
recorded  for  at  least  90.0  percent  but 
less  than  95.0  percent  of  the  total  unit 
operating  hours  during  the  previous  365 
calendar  days,  the  owner  or  operator 
shall  calculate  substitute  data  by  means 
of  the  data  acquisition  and  handling 
system  for  each  hour  of  each  missing 
data  period  according  to  the  following 
procedures. 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  6  hours,  substitute  the 
average  hourly  flow  rale  recorded  by 
the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(ii)  For  a  missing  data  period  greater 
than  6  hours  but  less  than  or  equal  to  24 
hours,  substitute  the  greater  of  the 
following  values: 

(A)  90th  percentile  hourly  flow  rate 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
30  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part;  or 

(B)  Average  hourly  flow  rate  recorded 
by  the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the  load 
based  procedure  in  section  3  of 
appendix  C  of  this  part. 

(iii)  For  a  missing  data  period  greater 
than  24  hours,  substitute  the  90th 
percentile  hourly  flow  rate  recorded  by 
the  monitor  at  the  corresponding  unit 
load  range  recorded  for  the  missing  hour 
during  the  previous  365  days  of 
operation,  as  determined  using  the 
procedure  in  section  3  of  appendix  C  of 
this  part. 

(5)  Whenever  data  from  the  flow 
monitor  have  been  available  and 
recorded  for  less  than  90.0  percent  of  the 
total  unit  operating  hours  during  the 
previous  365  calendar  days,  substitute 
the  90th  percentile  hourly  flow  rate 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
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365  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part. 

§  75. 14    Monitoring  of  No,  emissions. 

(a)  The  owner  or  operator  shall  install, 
operate  and  maintain  a  continuous 
emission  monitoring  system  and  data 
acquisition  and  handling  system  for 
measuring  and  recording  NO,  emissions 
(in  Ib/mmBtu)  discharged  to  the 
atmosphere  on  each  affected  unit  except 
as  provided  in  §  75.21.  The  continuous 
emission  monitoring  system  shall 
consist  of  a  NO,  pollutant  concentration 
monitor  for  measuring  the  concentration 
(in  ppm)  of  NO,  emissions  and  a  diluent 
gas  monitor  for  measuring  the  O2  or  CO2 
content  of  the  flue  gases. 

(b)  Hourly,  quarterly,  and  annual  NO, 
emission  rates  shall  be  calculated  by 
combining  the  NO,  and  diluent  (O2  or 
CO2)  concentration  values  in 
accordance  with  the  procedures  in 
appendix  E  of  this  part. 

(c)  Missing  data  procedures.  For  each 
affected  unit,  the  owner  or  operator 
shall  provide  substitute  data  as 
described  below  whenever  a  valid  hour 
of  NO,  emission  rate  data  has  not  been 
obtained  and  recorded. 

(1)  The  owner  or  operator  shall 
calculate  daily,  by  means  of  the  data 
acquisition  and  handling  system,  the 
percent  annual  availability  of  the  NO, 
continuous  emission  monitoring  system 
over  the  previous  365  calendar  days 
using  Equation  5  in  §  75.12(e). 

(2)  The  owner  or  operator  shall  record 
the  percent  annual  monitor  availability 
daily  and  report  as  required  in  §  75.23. 

(3)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  whenever  data 
from  the  NO,  continuous  emission 
monitoring  system  have  been  available 
and  recorded  for  95.0  percent  or  more  of 
the  total  unit  operating  hours  during  the 
previous  365  calendar  days,  the  owner 
or  operator  shall  calculate  substitute 
data  by  means  of  the  data  acquisition 
and  handling  system  for  each  hour  of 
each  missing  data  period  according  to 
the  following  procedures. 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute  the 
average  hourly  NO,  emission  rate  (in  lb/ 
mmBtu)  recorded  by  the  system  days  at 
the  corresponding  unit  load  range 
recorded  for  the  missing  hour  during  the 
previous  365  days  of  operation,  as 
determined  using  the  procedure  in 
section  3  of  appendix  C  of  this  part. 

(ii)  For  a  missing  data  period  greater 
than  24  hours,  substitute  greater  of  the 
following  values: 

(A)  90th  percentile  hourly  NO, 
omission  rate  recorded  by  the  system  at 
the  corresponding  unit  load  range 
recorded  for  the  missing  hour  during  the 


previous  30  days  of  operation,  as 
determined  using  the  procedure  in 
section  3  of  appendix  C  of  this  part;  or 

(B)  Average  hourly  NO,  emission  rate 
recorded  by  the  system  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
365  days  of  operation,  as  determined 
using  the  procedure  in  section  Sjof 
appendix  C  of  this  part. 

(4)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  whenever  data 
from  the  NO,  continuous  emission 
monitoring  system  have  been  available 
for  at  least  90.0  percent  but  less  than 
95.0  percent  of  the  total  unit  operating 
hours  during  the  previous  365  calendar 
days,  the  owner  or  operator  shall 
calculate  substitute  data  for  each  hour 
of  each  missing  data  period  according  to 
the  following  procedures. 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  6  hours,  substitute  the 
average  hourly  NO,  emission  rate 
recorded  by  the  system  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
365  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of       | 
appendix  C  of  this  part. 

(ii)  For  a  missing  data  period  of 
greater  than  6  hours  but  less  than  or 
equal  to  24  hours,  substitute  the  greater 
of  the  following  values: 

(A)  90th  percentile  hourly  NO, 
emission  rate  recorded  by  the  system  at 
the  corresponding  unit  load  range 
recorded  for  the  missing  hour  during  the 
previous  30  days  of  operation,  as 
determined  using  the  procedure  in 
section  3  of  appendix  C  of  this  part. 

(B)  Average  hourly  NO,  emission  rale 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
365  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part. 

(iii)  For  a  missing  data  period  greater 
than  24  hours,  substitute  the  90th 
percentile  hourly  NO,  emission  rate 
recorded  by  the  system  at  the 
corresponding  unit  load  range  recorded 
for  the  missing  hour  during  the  previous 
365  days  of  operation,  as  determined 
using  the  procedure  in  section  3  of 
appendix  C  of  this  part. 

(5)  Whenever  data  from  the  NO, 
continuous  emission  monitoring  system 
have  been  available  less  than  90.0  ' 
percent  of  the  total  unit  operating  hours 
during  the  previous  365  calendar  days, 
substitute  for  each  hour  in  each  missing 
data  period  the  90th  percentile  hourly 
NO,  emission  rate  at  the  corresponding 
unit  load  range  recorded  for  the  missing 
hour  during  the  previous  365  days  of 
operation,  as  determined  using  the 


procedure  in  section  3  of  appendix  C  of 
this  part. 

(6)  When  the  affected  unit  is  equipped 
with  post-combustion  NO,  emission 
controls,  and  data  from  the  NO, 
continuous  emission  monitoring  system 
have  been  available  and  recorded  for 
90.0  percent  or  more  of  the  total 
operating  hours  during  the  previous  365 
calendar  days,  the  owner  or  operator 
may  petition  the  Administrator  to  certify 
a  parametric  monitoring  procedure,  as 
described  in  appendix  C  of  this  part,  for 
calculating  substitute  data  for  missing 
data  periods.  The  owner  or  operator 
shall  use  the  procedures  in  paragraphs 
(c)(3)  and  (c)(4)  of  this  section  prior  to 
receiving  the  Administrator's 
certification  for  a  parametric  monitoring 
procedure  for  filling  in  missing  NO, 
emission  rate  data. 

(7)  When  the  affected  unit  is  equipped 
with  post-combustion  NO,  emission 
controls,  and  data  from  the  NO, 
continuous  emission  monitoring  system 
have  been  available  for  less  than  90.0 
percent  of  the  total  operating  hours 
during  the  previous  365  calendar  days, 
the  owner  or  operator  shall  use  the 
procedure  in  paragraph  (c)(5)  of  this 
section  for  calculating  substitute  data 
for  missing  data  periods. 

(8)  When  the  affected  unit  is  equipped 
with  post-combustion  NO,  emission 
controls,  the  owner  or  operator  shall 
provide  information  satisfactory  to  the 
Administrator  as  described  in  §§  75.22 
and  75.23  of  this  part  to  verify  the  proper 
operation  of  the  NO,  removal  system 
during  all  periods  of  missing  data. 
Whenever  such  data  are  not  provided  or 
proper  operation  of  the  post-combustion 
NO,  emission  controls  has  not  been 
maintained,  the  uncontrolled  emission 
rate  shall  apply. 

S  7S.1S    Monitoring  of  CO:  emissions 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  owner  or 
operator  shall  monitor  CO2  emissions  (in 
lb/day)  discharged  to  the  atmosphere 
from  each  affected  unit  using  either  of 
the  following  methods. 

(1)  Install,  operate,  and  maintain  a 
continuous  emission  monitoring  system 
and  a  data  acquisition  and  handling 
system  to  measure  and  record  the  COi 
emission  rate  (in  Ib/hr)  using  the 
procedures  in  appendix  E  of  this  part. 
The  continuous  emission  monitoring 
system  shall  consist  of  a  COj  diluent  gas 
monitor  for  measuring  the  concentration 
(in  ppm)  of  CO2  and  a  flow  monitor  for 
measuring  the  volumetric  flow  rate  (in 
scfh)  of  the  flue  gas.  Daily  and  annual 
CO2  emissions  shall  be  obtained  by 
summing  hourly  emissions  data. 
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(2)  Calculate,  using  the  methods  and 
procedures  specified  in  appendix  E  of 
this  part,  combustion-related  COj  mass^ 
emissions  (in  lb/day)  based  on  the         -^^, 
measured  carbon  content  of  the  fuel  and 
the  amount  of  fuel  combusted.  Annual 
CO.  emissions  shall  be  obtained  by 
summing  daily  COi  emission  estimates. 

(b)  When  the  affected  unit  is  equipped 
with  a  wet  limestone  flue  gas 
desulfurization  system,  a  fluidized-bed 
combustion  unit  with  limestone  as  the 
sorbent  material,  or  another  system  that 
generates  COi  from  input  materials 
other  than  fuel,  the  owner  or  operator 
shall  account  for  all  CO2  emissions 
generated  by  the  system.  The  owner  or 
operator  may  either  install,  operate,  and 
maintain  a  COi  continuous  emission 
monitoring  system  to  measure  the  total 
hourly,  daily,  and  annual  emissions  or 
calculate  both  the  combustion-related 
and  sorbent-related  CC)2  emissions  using 
the  procedures  in  appendix  E  of  this 
part. 

§  75.16    Monitoring  of  opacity. 

(a)  The  owner  or  operator  shall  install, 
operate,  and  maintain  a  continuous 
opacity  monitoring  system  on  each 
affected  unit,  and  record  the  output  of 
the  system,  for  measuring  the  opacity  of 
emissions  discharged  to  the  atmosphere, 
except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section.  Each  continuous 
opacity  monitoring  system  shall  meet 
the  installation,  equipment,  and 
performance  specifications  in 
Performance  Specification  1  in  appendix 
B  of  40  CFR  part  60. 

(b)  Gas-fired  units.  The  owner  or 
operator  of  an  affected  gas-fired 
affected  unit  is  exempt  from  the  opacity 
monitoring  requirements  of  this  part. 

(c)  Units  with  wet  flue  gas 
desulfurization  systems.  The  owner  or 
operator  of  an  affected  unit  equipped 
with  a  wet  fiue  gas  desulfurization 
system  for  SO;  emissions  control  is 
exempt  from  the  opacity  monitoring 
requirements  of  this  part. 

§75.17    Reference  methods  for 

certification 

(a)  The  owner  or  operator  shall  use 
the  following  methods  to  conduct 
monitoring  system  certification  tests  for 
certification  or  recertification  of 
continuous  emission  monitoring  systems 
and  quality  assurance  and  quality 
control  procedures. 

(1)  Method  1  is  the  reference  method 
for  selection  of  sampling  site  and  sample 
traverses. 

(2)  Method  2  is  the  reference  method 
for  determination  of  volumetric  flow. 

(3)  Methods  3  or  3A  are  the  reference 
methods  for  the  determination  of  the  dry 


molecular  weight  Ot  and  COj 
concentrations  in  the  emissions. 

(4)  Method  4  is  the  reference  method 

,  for  the  determination  of  moisture  in  the 
stack. 

(5)  Methods  6.  6A.  6B  or  6C,  and  7.  7A, 
7B.  7C,  7D  or  7E,  as  applicable,  are  the 
reference  methods  for  determining  SOz 
and  NO,  pollutant  concentrations. 

(b)  Each  of  the  methods  identified  in 
paragraph  (a)  of  this  section  may  be 
found  in  appendix  A  of  40  CFR  part  60. 

§  75.18    Certification  procedures. 

(a)  Each  continuous  emission 
monitoring  system  shall  be  certified 
prior  to  use  under  Title  IV  of  the  Act. 
Recertification  is  required  following  any 
change  in  the  continuous  emission 
monitoring  system  that  could  adversely 
affect  the  ability  of  the  system  or 
procedure  to  measure  or  record  the 
appropriate  pollutant  mass  emission 
rate,  volumetric  flow,  or  concentration 
(e.g.,  change  in  gas  cells,  path  lengths, 
probe,  or  system  optics).  Only  output  as 
recorded  by  the  data  acquisition  and 
handling  system  shall  be  used  for  the 
comparison  of  monitor  measurements  to 
the  reference  method  values  during 
certification  or  recertification. 

(1)  To  obtain  certification  or 
recertification  of  a  continuous  emission 
monitoring  system  for  pollutant 
concentration,  emission  rate,  and/or 
volumetric  flow,  the  owner  or  operator 
shall  submit  a  formal  request  to  the 
Administrator  and  shall  provide  a  copy 
of  the  submission  to  the  appropriate 
State  air  pollution  control  agency  and 
the  applicable  Regional  Administrator. 

(2)  The  owner  or  operator  shall 
include  the  reports  and  information 
specified  in  \  75.23(b)  in  each  request 
for  certification  or  recertification.  A 
complete  request  for  certification  or 
recertification  shall  consist  of  all 
required  information,  including 
certification  test  results. 

(3)  Following  review  of  the  request 
and  supporting  documentation,  the 
Administrator  will  issue  a  written  notice 
of  approval  or  disapproval  to  the  owner 
or  operator  within  120  days  of  receipt  of 
a  complete  request  for  certification  or 
recertification. 

(4)  Any  complete  request  for 
certification  or  recertification  that  meets 
the  requirements  of  this  part  and  for 
which  a  notice  of  approval  is  not  issued 
within  120  days  of  receipt  will  be 
automatically  certified  for  use  under 
title  IV  of  the  Act. 

(5)  The  owner  or  operator  of  an 
affected  unit  for  which  certification  or 
recertification  is  disapproved  shall 
revise  equipment,  procedures,  or 
methods  as  needed  and  resubmit  a 
request  for  certification  or 


recertification  according  to  the 
procedures  in  this  section. 

(6)  Whenever  a  request  for 
certification  or  recertification  of  a 
monitor's  operation  is  disapproved,  the 
owner  or  operator  shall  use  the 
uncontrolled  emission  rate  to  account 
for  the  affected  unit's  emissions  until 
such  time  as  the  monitor  can  be 
adjusted,  repaired,  or  replaced  and 
certified. 

(b)  Any  alternative  monitoring  system 
shall  be  approved  and  certified  prior  to 
use  under  Title  IV  of  the  Act. 
Recertification  is  required  following  any 
change  in  the  system  or  procedure  that 
could  affect  the  ability  of  the  system  to 
measure  or  record  emissions  other  than 
routine  maintenance  or  corrective 
action.  To  obtain  approval  and 
certification  of  such  an  alternative 
monitoring  system,  the  owner  or 
operator  shall  submit  a  request  for 
approval  and  certification  or 
recertification  to  the  Administrator.  The 
Administrator  will  publish  the  request  in 
the  Federal  Register  and  will  issue  a 
notice  of  approval  or  disapproval 
following  a  public  comment  period  of  60 
days. 

(c)  No  alternative  emissions 
monitoring  system  shall  be  authorized 
by  a  permitting  authority  in  a  permit 
issued  pursuant  to  40  CFR  part  72  unless 
approved  by  the  Administrator  in 
accordance  with  this  part. 

§  75. 19    Certification  tests. 

Prior  to  the  date  by  which  the 
continuous  emission  monitoring  system 
must  be  installed  and  operational,  the 
owner  or  operator  shall  conduct 
certification  tests  to  demonstrate  that 
the  continuous  emission  monitoring 
system  and  components  meet  the 
specifications  in  appendix  A  of  this  part. 
The  output  from  the  data  acquisition 
and  handling  system  shall  be  used  to 
compare  the  monitor  or  continuous 
emission  monitoring  system 
measurements  to  the  reference  method 
values  during  certification  tests.  As 
described  in  appendix  A.  the  following 
certification  tests  are  to  be  performed. 

(1)  For  each  SOi  pollutant 
concentration  monitor  and  NO, 
continuous  emission  monitoring  system 
(i.e.,  NO,  pollutant  concentration 
monitor  and  diluent  gas  monitor),  a 
calibration  error  test,  a  relative 
accuracy  test,  a  bias  test,  and  a  cycle 
lime/response  time  test. 

(2)  For  each  flow  monitor,  a  relative 
accuracy  test,  a  bias  test,  and  a 
calibration  error  or  electronic  drift  test, 
and  for  each  differential  pressure  flow 
monitor,  an  orientation  sensitivity  lest. 
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recertification  according  to  the 
procedures  in  this  section. 

(6)  Whenever  a  request  for 
certification  or  recertification  of  a 
monitor's  operation  is  disapproved,  the 
owner  or  operator  shall  use  the 
uncontrolled  emission  rate  to  account 
for  the  affected  unit's  emissions  until 
such  time  as  the  monitor  can  be 
adjusted,  repaired,  or  replaced  and 
certified. 

(b)  Any  alternative  monitoring  system 
shall  be  approved  and  certified  prior  to 
use  under  Title  IV  of  the  Act. 
Recertification  is  required  following  any 
change  in  the  system  or  procedure  that 
could  affect  the  ability  of  the  system  to 
measure  or  record  emissions  other  than 
routine  maintenance  or  corrective 
action.  To  obtain  approval  and 
certification  of  such  an  alternative 
monitoring  system,  the  owner  or 
operator  shall  submit  a  request  for 
approval  and  certification  or 
recertification  to  the  Administrator.  The 
Administrator  will  publish  the  request  in 
the  Federal  Register  and  will  issue  a 
notice  of  approval  or  disapproval 
following  a  public  comment  period  of  60 
days. 

(c)  No  alternative  emissions 
monitoring  system  shall  be  authorized 
by  a  permitting  authority  in  a  permit 
issued  pursuant  to  40  CFR  part  72  unless 
approved  by  the  Administrator  in 
accordance  with  this  part. 

§75.19    CertificaUoo  tesU. 

Prior  to  the  date  by  which  the 
continuous  emission  monitoring  system 
must  be  installed  and  operational,  the 
owner  or  operator  shall  conduct 
certification  tests  to  demonstrate  that 
the  continuous  emission  monitoring 
system  and  components  meet  the 
specifications  in  appendix  A  of  this  part. 
The  output  from  the  data  acquisition 
and  handling  system  shall  be  used  to 
compare  the  monitor  or  continuous 
emission  monitoring  system 
measurements  to  the  reference  method 
values  during  certification  tests.  As 
described  in  appendix  A,  the  following 
certification  tests  are  to  be  performed. 

(1)  For  each  SOj  pollutant 
concentration  monitor  and  NO, 
continuous  emission  monitoring  system 
(i.e..  NO,  pollutant  concentration 
monitor  and  diluent  gas  monitor),  a 
calibration  error  test,  a  relative 
accuracy  test,  a  bias  test,  and  a  cycle 
time/response  time  test. 

(2)  For  each  flow  monitor,  a  relative 
accuracy  test,  a  bias  test,  and  a 
calibration  error  or  electronic  drift  test, 
and  for  each  differential  pressure  flow 
monitor,  an  orientation  sensitivity  test. 


(3)  For  each  CO2  monitor  used  for 
continuously  monitoring  CO2  emissions, 
a  calibration  error  test,  a  relative 
accuracy  test,  and  a  bias  test. 

(4)  For  each  combined  SOj/flow 
monitoring  system,  a  relative  accuracy 
test  and  a  bias  test  (effective  January  1. 
2000). 

(b)  Prior  to  the  date  by  which  the 
continuous  opacity  monitoring  system 
must  be  installed  and  operational,  the 
owner  or  operator  shall  conduct 
certification  tests  to  demonstrate  that 
the  continuous  opacity  monitoring 
system  meets  requirements  of 
Performance  Specification  1  in  40  CFR 
part  60,  appendix  B.  As  described  in 
Performance  Specification  1,  the 
following  tests  are  to  be  performed. 

(1)  Calibration  error  test. 

(2)  Response  time  test. 

(3)  Zero  drift  test. 

(4)  Calibration  drift  test. 

(c)  The  owner  or  operator  shall  record 
and  report  the  results  of  each 
certification  test  as  required  in  §§  75.22 
and  75.23. 

(d)  A  CO2  monitor  certified  for  use  in 
an  NO,  monitoring  system  shall  be 
deemed  to  be  certified  for  the  purposes 
of  §  75.15. 

§  75.20    Quality  assurance  and  quality 
control  procedures. 

(a)  The  owner  or  operator  of  an 
affected  unit  shall  operate,  calibrate, 
and  maintain  each  continuous  emission 
monitoring  system  according  to  the 
quality  assurance  and  quality  control 
procedures  in  appendix  B  of  this  part. 

(b)  If  an  out-of-control  period  occurs, 
the  owner  or  operator  shall  take 
corrective  action  and  repeat  the 
applicable  test  as  described  in  appendix 
B  of  this  part.  During  the  period  the 
monitor  or  continuous  emission 
monitoring  system  is  out  of  control, 
recorded  data  may  not  be  used  in  data 
averages  and  calculations.  The  owner  or 
operator  shall  apply  the  procedures  for 
missing  data  until  the  monitor  or 
monitoring  system  has  successfully  met 
the  relevant  criteria  as  demonstrated  by 
a  subsequent  test. 

(1)  For  calibration  error  or  electronic 
drift  tests,  an  out-of-control  period 
occurs  when  the  calibration  error  or 
electronic  drift  exceeds  twice  the 
applicable  specification  in  appendix  A 
of  this  part  (e.g.,  when  the  calibration 
error  of  a  pollutant  concentration 
monitor  exceeds  5.0  percent,  the 
calibration  error  of  a  diluent  gas  monitor 
exceeds  1.0  percent,  or  the  calibration 
error  or  electronic  drift  of  a  flow  monitor 
exceeds  6.0  percent). 

(2)  For  relative  accuracy,  interference, 
and  orientation  sensitivity  tests,  an  out- 
of-control  period  occurs  when  the 


measured  value  exceeds  the  applicable 
specification  in  appendix  A  of  this  part. 

(c)  The  owner  or  operator  of  an 
affected  unit  shall  operate,  calibr^fe, 
and  maintain  each  continuous  opacity 
monitoring  system  according  to  the 
quality  assurance  and  quality  control 
procedures  in  Method  203  in  40  CFR  part 
52.  appendix  M. 

§  75.21    Alternative  monitoring  systems. 

(a)  The  owner  or  operator  of  an 
affected  unit  required  to  install  a 
continuous  emission  monitoring  system 
may  apply  to  the  Administrator  for 
approval  of  an  alternative  monitoring 
system  (or  system  component]  to 
determine  average  hourly  emission  data 
for  SOj,  NO,,  and/or  volumetric  How  by 
demonstrating  that  the  alternative 
monitoring  system  has  the  same  or 
better  precision,  reliability,  accessibility, 
and  timeliness  as  that  provided  by  the 
continuous  emission  monitoring  system. 
The  following  requirements  shall  be  met 
by  the  alternative  monitoring  system 
when  compared  to  a  contemporaneously 
operating,  fully  certified  continuous 
emission  monitoring  system. 

(1)  To  demonstrate  precision  equal  to 
or  better  than  the  continuous  emission 
monitoring  system,  the  owner  or 
operator  shall  conduct  an  F-test,  a 
correlation  analysis,  and  a  t-test  for  bias 
as  described  in  this  section.  The  t-test 
shall  be  performed  only  on  sample  data 
at  the  normal  operating  level  whereas 
the  F-test  and  the  correlation  analysis 
must  be  performed  on  each  of  the  data 
sets  required  under  paragraphs  (a)(l)(iv) 
and  (a)(l)(vi)  of  this  section.  The  owner 
or  operator  shall  collect  and  analyze 
data  that  meet  the  following 
requirements. 

(i)  Data  from  the  alternative 
monitoring  system  and  the  continuous 
emission  monitoring  system  are  to  be 
collected  and  paired  in  a  manner  that 
ensures  each  pair  of  values  appHes  to 
hourly  average  emissions  during  the 
same  hour. 

(ii)  An  alternative  monitoring  system 
that  directly  measures  emissions  shall 
have  probes  or  other  measuring  devices 
in  locations  that  are  in  proximity  to  the 
continuous  emission  monitoring  system 
and  shall  provide  data  on  the  same 
parameters  as  those  measured  by  the 
continuous  emission  monitoring  system. 
Data  from  the  alternative  monitoring 
system  shall  meet  the  statistical  tests  for 
precision  in  paragraph  (b)  of  this  section 
and  the  t-test  for  bias  in  appendix  A  of 
this  part. 

(iii)  An  alternative  monitoring  system 
that  indirectly  quantifies  emission 
values  (e.g.,  by  measuring  inputs, 
operating  characteristics,  or  outputs  and 
then  applying  a  regression  or  another 


quantitative  technique  to  estimate 
emissions)  shall  meet  the  statistical 
tests  for  precision  in  paragraph  (b)  of 
this  section  and  the  t-test  for  bias  in 
appendix  A  of  this  part. 

(iv)  For  fiow  monitor  alternatives,  the 
alternative  monitoring  system  shall 
provide  sample  data  while  the  unit  (or 
units,  if  more  than  one  unit  exhausts 
into  the  stack  or  duct)  is  burning 
primary  fuel  at  the  following  gas  flows: 
(A)  the  minimum  safe  and  stable 
operating  level,  (B)  90  percent  or  greater 
of  the  maximum  velocity,  and  (C)  the 
normal  operating  level  or  an  evenly 
spaced  intermediary  velocity  if  the 
normal  operating  level  is  within  10 
percent  of  paragraph  (a)(l)(iv)  (A)  or  (B) 
of  this  section. 

(v)  For  pollutant  concentration 
monitor  alteipatives,  the  alternative 
monitoring  system  shall  provide  sample 
data  for  the  normal  fuel  supply  and  for 
all  alternative  fuel  supplies  that  have 
significantly  different  sulfur  content. 

(vi)  For  the  normal  unit  operating 
level  and  normal  fuel  supply,  paired 
hourly  sample  data  must  be  provided  for 
at  least  90.0  percent  of  the  hours  during 
30  successive  unit  operating  days.  For 
each  of  the  remaining  two  operating 
levels  (for  flow  monitor  alternatives) 
and  for  each  alternative  fuel  supply  (for 
pOllutant  concentration  monitor 
alternatives),  paired  hourly  sample  data 
must  be  provided  for  at  least  24 
successive  unit  operating  hours. 

(vii)  The  owner  or  operator  shall  not 
use  missing  data  procedures  to  provide 
sample  data. 

(vjii)  If  the  collected  data  meet  the 
requirements  of  the  F-test.  the 
correlation  test,  and  the  t-test  at  one  or 
more,  but  not  all,  of  the  operating  levels 
or  fuel  supplies,  the  owner  or  operator 
may  elect  to  continue  collecting  the 
paired  data  for  up  to  60  additional  days 
and  repeat  the  statistical  tests  using  the 
data  for  the  entire  30-  to  90-  day  period. 

(ix)  The  owner  or  operator  shall 
provide  two  separate  time  series  data 
plots  for  the  data  at  each  operating  level 
or  fuel  supply  described  in  paragraphs 
(a)(l)(iv)  and  (a)(l)(v)  of  this  section. 
Each  graph  shall  have  a  horizontal  axis 
that  represents  the  clock  hour  and 
calendar  date  of  the  readings  and  shall 
contain  a  separate  data  point  for  every 
hour  for  the  duration  of  the  performance 
evaluation.  The  graphs  shall  show  the 
following: 

(A)  Percentage  difference  versus  time 
where  the  vertical  axis  represents  the 
percentage  difference  between  each 
paired  hourly  reading  generated  by  the 
continuous  emission  monitoring  system 
and  the  alternative  emission  monitoring 
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system  as  calculated  using  the  foUowing 
equation: 


Ae  = 


e,-e. 


e. 


XlCIO°i 


(Eq.6) 


where 

Ae  =  Percentage  difference  between  the 
readings  generated  by  the  alternative 
monitoring  system  and  the  continuous 
emission  monitoring  system. 

ep  =  Measured  value  from  the  alternative 

monitoring  system, 
e^  =  Measured  value  from  the  continuous 

emission  monitoring  system. 

(B)  Alternative  monitoring  system 
readings  and  continuous  emissions 
monitoring  system  readings  versus  time 
where  the  vertical  axis  represents 
hourly  pollutant  concentrations  or 
volumetric  flow,  as  appropriate,  and  two 
different  symbols  are  used  to  represent 
the  readings  from  the  alternative 
monitoring  system  and  the  continuous 
emission  monitoring  system, 
respectively. 

(2)  To  demonstrate  reliability  equal  to 
or  better  than  the  continuous  emission 
monitoring  system,  the  owner  or 
operator  shall  demonstrate  that  the 
alternative  monitoring  system  is  capable 
of  providing  valid  1-hr  averages  for  95.0 
percent  or  more  of  unit  operating  hours 
over  a  1-yr  period  and  that  the  system 
meets  the  applicable  requirements  of 
appendix  B  of  this  part. 

(3)  To  demonstrate  accessibility  equal 
to  or  better  than  the  continuous 
emission  monitoring  system,  the  owner 
or  operator  shall  provide  reports  and 
onsite  records  of  emission  data  to 
demonstrate  that  the  alternative 
monitoring  system  provides  data 
meeting  the  requirements  of  §§  75.22 
and  75.23. 

(4)  To  demonstrate  timeliness  equal  to 
or  better  than  the  continuous  emission 
monitoring  system,  the  owner  or 
operator  shall  demonstrate  that  the 
alternative  monitoring  system  can  meet 
the  requirements  of  §§  75.22  and  75.23; 
can  provide  a  continuous,  quality- 
assured,  permanent  record  of  certified 
emissions  data  on  an  hourly  basis;  and 
can  issue  a  record  of  data  for  the 
previous  day  within  24  hours. 

(5)  The  owner  or  operator  shall  either 
demonstrate  that  daily  tests  equivalent 
to  those  specified  in  appendix  B  of  this 
part  can  be  performed  on  the  alternative 
monitoring  system  or  demonstrate  and 
document  that  such  tests  are 
unnecessary. 

(6)  The  owner  or  operator  shall 
demonstrate  that  all  missing  data  can  be 
accounted  for  in  a  manner  consistent 


with  the  applicable  procedures  in 
§5  75.12  through  75.14. 

(b)  Statistical  tests.  The  owner  or 
operator  shall  perform  the  F-test  and 
correlation  analysis  as  described  below 
to  demonstrate  the  precision  of  the 
alternative  monitoring  system. 

(1)  F-test.  The  F-test  is  conducted 
according  to  the  following  procedures: 

(i)  Calculate  the  variance  of  the 
certified  continuous  emission  monitoring 
system  or  certified  flow  monitor  as 
applicable,  S,*,  and  the  proposed 
method,  Sp*.  using  the  following 
equation: 


S»  = 


2(e,-eJ2 


n-l 


(Eq. 


where 

e,=>  Measured  values  of  either  the  certified 
continuous  emission  monitoring  system 
or  cerfiRed  flow  monitor,  as  applicable, 
or  proposed  method. 

e™  =  Mean  of  either  the  certified  continuous 
emission  monitoring  system  or  certified 
flow  monitor,  as  applicable,  or  proposed 
method  values. 

n = Total  number  of  paired  samples. 

(ii)  Determine  if  the  variance  of  the 
proposed  method  is  significantly 
different  from  that  of  the  certified 
continuous  emission  monitoring  system 
or  certified  flow  monitor,  as  applicable, 
by  calculating  the  F-value  using  the 
following  equation: 


F  = 


S.* 


(Eq.8) 


Compare  the  experimental  F-value  with 
the  critical  value  of  F  at  the  95-percent 
confidence  level  with  n-l  degrees  of 
freedom.  The  critical  value  is  obtained 
from  a  table  for  F-distribution.  if  the 
calculated  F-value  is  greater  than  the 
critical  value,  the  proposed  method  is 
unacceptable. 

(2)  Correlation  analysis.  The 
correlation  analysis  is  conducted 
according  to  the  following  procedures. 

(i)  Plot  each  of  the  paired  emissions 
readings  as  a  separate  point  on  a  graph 
where  the  vertical  axis  represents  the 
value  (pollutant  concentration  or 
volumetric  flow,  as  appropriate) 
generated  by  the  alternative  monitoring 
system  and  the  horizontal  axis 
represents  the  value  (pollutant 
concentration  or  volumetric  flow,  as 
appropriate)  generated  by  the 
continuous  emission  monitoring  system. 
On  the  graph,  draw  a  horizontal  line 
representing  the  mean  value,  e  p.  for  the 
alternative  monitoring  system  and  a 
vertical  line  representing  the  mean 


value,  e. ,.  for  the  continuous  emission 
monitoring  system  where. 

(Eq.  9) 


_    Z 


hh 


and 


(Eq.  10) 


where 

ep=Hourly  value  generated  by  the 

alternative  monitoring  system. 
ev  =  Hourly  value  generated  by  the 

continuous  emission  monitoring  system. 
n  =  Total  number  of  hours  for  which  data 

were  generated  for  the  tests. 
A  separate  graph  shall  be  produced  for 
the  data  generated  at  each  of  the 
operating  levels  or  fuel  supplies 
described  in  paragraphs  (a)(l)(iv)  and 
(a)(l)(v)  of  this  section. 

(ii)  Calculate  the  coefficient  of 
correlation,  r,  between  the  emissions 
data  from  the  alternative  rrionitoring 
system  and  the  continuous  emission 
monitoring  system  using  the  following 
equation. 


(Eq.  11) 


Sx,e,-(£e^)  (£»,)/» 


([Ec/-(Ee,)»/iil[Ee/  -(Tc^fn]] 


1/2 


(iii)  If  the  calculated  r-value  is  less 
than  0.8,  the  proposed  method  is 
unacceptable. 

(c)  The  owner  or  operator  shall 
include  the  following  information  in  the 
application  for  approval  and 
certification  or  recertification  of  an 
alternative  monitoring  system. 

(1)  Source  identification  information. 

(2)  A  description  of  the  alternative 
monitoring  system. 

(3)  A  description,  results  of  the 
statistical  tests  for  precision  and  bias, 
and  data  plots. 

(4)  Results  of  monitor  reliabilitv 
analysis. 

(5)  Results  of  monitor  accessibility 
analysis. 

(6)  Results  of  monitor  timeliness 
analysis. 

(7)  A  detailed  descnption  of  the 
process  used  to  collect  data,  including 
location  and  method  of  ensuring  an 


December  3,  1991  /  Proposed  Rules 


ures  in 

value,  e.  „  for  the  continuous  emission 

monitoring  system  where. 

owner  or 
F-tesl  and 

(Eq.  9) 

cribed  below 
jn  of  the 

a  " *■ 

em. 

•»        ■ 

Dnducted 

procedures: 
e  of  the 

on  monitoring 

and 

anilor  as 
aposed 

(Eq.  10) 

3  wing 

Ee. 


(Eq.  7) 


'  the  certified 
itoring  system 
as  applicable. 

ed  continuous 
em  or  certified 
)le.  or  proposed 

mples. 

ance  of  the 
cantly 
lertified 
toring  system 
3S  applicable, 
using  the 


(Eq.8) 


1  F-value  with 
le  95-percent 
degrees  of 
e  is  obtained 
tion.  If  the 
ter  than  the 
d  method  is 

;.  The 

iducted 

>  procedures. 

id  emissions 

int  on  a  graph 

presents  the 

]tion  or 

priate) 

ive  monitoring 

I  axis 

utant 

ric  flow,  as 

/the 

itoring  system. 

izontal  line 

lue,  e  p.  for  the 

stem  and  a 

the  mean 


«,- 


where 

eo=Hourly  value  generated  by  the 

alternative  monitoring  system. 
e,= Hourly  value  generated  by  the 

continuous  emission  monitoring  system. 
n= Total  number  of  hours  for  which  data 

were  generated  for  the  tests. 
A  separate  graph  shall  be  produced  for 
the  data  generated  at  each  of  the 
operating  levels  or  fuel  supplies 
described  in  paragraphs  (a)(l)(iv)  and 
(a)(l)(v)  of  this  section. 

(ii)  Calculate  the  coefficient  of 
correlation,  r.  between  the  emissions 
data  from  the  alternative  nioniforing 
system  and  the  continuous  emission 
monitoring  system  using  the  following 
equation. 


(Eq.  11) 


r- 


Ee^e^-gx^XEe,)/!! 


([Ec/-(Ee,)»/nl[Ee/  -(Ee,)Vnl} 


1/2 


(iii)  If  the  calculated  r-value  is  less 
than  0.8,  the  proposed  method  is 
unacceptable. 

(c)  The  owner  or  operator  shall 
include  the  following  information  in  the 
application  for  approval  and 
certification  or  recertification  of  an 
alternative  monitoring  system. 

(1)  Source  identification  information. 

(2)  A  description  of  the  alternative 
monitoring  system. 

(3)  A  description,  results  of  the 
statistical  tests  for  precision  and  bias, 
and  data  plots. 

(4)  Results  of  monitor  reliabilitv 
analysis. 

(5)  Results  of  monitor  accessibility 
analysis. 

(6)  Results  of  monitor  timeliness 
analysis. 

[7]  A  detailed  descnplion  of  the 
process  used  to  collect  data,  including 
location  and  method  of  ensuring  an 
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accurate  assessment  of  operating  hourly 
conditions  on  a  real-time  basis. 

(8)  Results  of  tests  and  measurements 
(including  the  results  of  all  reference 
method  field  test  sheets,  charts, 
laboratory  analyses,  example 
calculations,  or  other  data  as 
appropriate)  necessary  to  substantiate 
that  the  alternative  monitoring  system  is 
equivalent  in  performance  to  an 
appropriate,  certified  operating 
continuous  emission  monitoring  system. 

(d)  The  owner  or  operator  shall 
develop  and  implement  written 
operation,  maintenance,  and  quality 
assurance  procedures  for  the  alternative 
monitoring  system  as  required  in 
appendix  B  of  this  part. 

(e)  The  owner  or  operator  shall  submit 
information  as  requested  by  the 
Administrator  to  amend  the  permit  to 
include  any  alternative  monitoring 
system  approved  by  the  Administrator 
pursuant  to  this  section. 

§  75.22    Recordkeeping  requirements 

(a)  The  owner  or  operator  shall  record 
hourly,  with  the  exception  of  the 
measured  percent  sulfur  in  the  fuel,  the 
following  information  on  unit  operating 
time.  load,  and  sulfur  content  range  of 
fuel  combusted  for  each  affected  unit, 
including  units  utilizing  a  common  stack 
and  electing  to  combine  allowances  and 
monitors.  The  owner  or  operator  shall 
record  every  6  hours  the  measured 
percent  sulfur  by  weight  in  the  fuel  as- 
fired  after  the  bunker  (see  Example 
P'igure  1). 

(1)  The  date  and  hour. 

(2)  Unit  (boilerj  operating  time  (hour 
or  fraction  of  an  hour  recorded  to 
nearest  15-min  interval). 

(3)  Total  heat  input  (mmBtu.  rounded 
to  four  significant  digits). 

(4)  Total  integrated  hourly  gross  unit 
load  (rounded  to  nearest  tenth  of 
MWge). 

(5)  Operating  load  range  (1-13) 
corresponding  to  total  integrated  gross 
load  (see  appendix  C  of  this  part). 

(6)  Sulfur  content  range  (1-25) 
corresponding  to  the  percent  sulfur  in 
fuel  (see  appendix  C  of  this  part). 

(7)  Percent  sulfur  by  weight  in  fuel 
(rounded  to  nearest  hundredth  of  a 
percent). 

(b)  The  owner  or  operator  shall  record 
hourly  the  following  information  for  SO* 
emissions,  volumetric  flow,  moisture  (if 
applicable),  and  NO,  emissions  for  each 
affected  unit  (see  Example  Figures  2  and 
3). 

(1)  For  SO*  emissions, 

(i)  The  date  and  hour. 

(ii)  Average  hourly  concentration 
(ppm). 

(iii)  Average  hourly  concentration 
adjusted  for  bias,  if  used  (ppm). 


(iv)  For  method  of  emissions 
determination,  the  owner  or  operator 
shall  record  one  of  the  following  codes 
to  denote  the  source  of  the  hourly 
emissions  measurement  or  estimation 
method. 

(A)  1 — Primary  certified  pollutant   '  | 
concentration  monitor.  ' 

(B)  2 — Certified  backup  or  portable 
pollutant  concentration  monitor. 

(C)  3 — Approved  alternative 
monitoring  system. 

(D)  4— Reference  Method  (Method  6. 
6A.  6B.  or  6C). 

(E)  5 — Average  of  the  hourly 
concentrations  recorded  by  the  monitor 
for  the  hour  immediately  before  and  the 
hour  immediately  following  the  missing 
data  period. 

(F)  6— 90th  percentile  houriy 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  during  the  previous  30  days  of 
operation. 

(G)  7 — 90th  percentile  hourly 
concentration  recorded  by  the  monitor 
at  the  corresponding  sulfur  content 
range  during  the  previous  365  days  of 
operation. 

(H)  8 — Emissions  estimate  from 
Agency  preapproved  parametric 
monitoring  system  or  correlation  method 
for  units  with  SOj  emission  controls. 

(1)  9 — Other  data  (specify  method). 

(v)  Hourly  mass  emission  rate  (Ib/hr) 
except  as  specified  in  paragraphs 
(b)(l)(vi)  (A),  (B),  and  (C)  of  this  section. 

(vi)  Hourly  mass  emission  rate  (Ib/hr) 
adjusted  for  bias,  if  used,  except  as 
specified  in  paragraphs  (b)(l)(vi)(A),  (B). 
and  (C)  of  this  section. 

(A)  For  gas-fired  or  oil-fired  units 
using  the  optional  SO2  emissions  data 
protocol  in  Appendix  D  of  this  part,  the 
owner  or  operator  shall  record  the 
following  information  when  the  unit  is 
combusting  oil. 

(1)  Hourly  flow  of  oil  (gal/hr  or  Ib/hr). 

(2)  Sulfur  content  of  daily'oil  sample 
(rounded  to  nearest  hundredth  percent). , 

(3)  Method  of  oil  sampling  (flow 
proportional,  continuous  drip,  or  |. 
manual). 

(4)  Hourly  SO2  mass  emission  rate 
(Ib/hr). 

(5)  Average  SO2  mass  emission  rate 
(Ib/hr)  for  each  calendar  quarter  and 
year. 

(6)  Heat  input  from  each  shipment  of 
natural  gas,  if  any  (mmBtu,  rounded  to 
four  significant  digits). 

(B)  For  gas-fired  units  using  the 
excepted  method  of  daily  manual  oil 
sampling,  the  owner  or  operator  shdll 
record  daily  when  the  unit  is  combusting 
oil  the  highest  sulfur  content  recorded 
from  the  most  recent  30  daily  oil 
samples. 


(C)  For  units  using  alternative 
monitoring  systems  approved  pursuant 
to  §  75.21.  the  owner  or  operator  shall 
record  the  hourly  SOi  mass  emission 
rate  (Ib/hr)  according  to  the  approved 
procedures. 

(2)  For  volumetric  flow, 

(i)  The  date  and  hour. 

(ii)  Average  hourly  volumetric  flow 
(scfh). 

(iii)  Average  hourly  volumetric  flow 
adjusted  for  bias,  if  used  (scfh). 

(iv)  Average  hourly  stack  moisture 
content,  volume  fraction,  where  SOj 
concentration  measures  are  on  a  dry 
basis. 

(v)  For  method  of  volumetric  fiow 
determination,  the  ewner  or  operator 
shall  record  one  of  the  following  codes 
to  denote  the  source  of  the  hourly 
volumetric  flow  measurement  or 
estimation  method. 

(A)  1 — Primary  flow  monitor. 

(B)  2 — Backup  flow  monitor. 

(C)  3 — Approved  alternative 
monitoring  system. 

(D)  4 — Reference  Method  2. 

(E)  5 — Average  hourly  flow  rate 
recorded  by  the  monitor  at  the^ 
corresponding  unit  load  range  (luring  the 
previous  30  days  of  operation. 

(F)  6 — 90th  percentile  hourly  flow 
rates  recorded  by  the  monitor  at  the 
corresponding  unit  load  range  during  the 
previous  30  days  of  operation. 

(G)  7 — 90th  percentile  hourly  How  rate 
recorded  by  the  monitor  at  the 
corresponding  unit  load  range  during  the 
previous  365  days  of  operation. 

(H)  8— Other  data  (specify  method). 

(3)  For  NO,  emissions, 

(i)  The  date  and  hour. 

(ii)  Average  hourly  concentration 
(ppm). 

(iii)  Average  hourly  emission  rate 
(rounded  to  the  nearest  thousandth  lb/ 
mmBtu). 

(iv)  Average  hourly  emission  rale 
adjusted  for  bias,  if  used  (rounded  to 
nearest  thousandth  Ib/mmBtu). 

(v)  For  method  of  emissions 
determination,  the  owner  or  operator 
shall  record  one  of  the  following  codes 
to  denote  the  source  of  the  houriy 
emission  rate  measurement  or 
estimation  method. 

(A)  1 — Primary  continuous  emission 
monitoring  system. 

(B)  2— Backup  or  portable  continuous 
emission  monitoring  system. 

(C)  3 — Approved  alternative 
monitoring  system. 

(D)  4 — Reference  Method  (Method  7. 
7A.  7B,  7C,  7D,  or  7E). 

(E)  5 — Emissions  estimate  from 
Agency  preapproved  parametric 
monitoring  system  or  correlation  method 
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f(jr  units  with  post-combustion  NO, 
emission  controls. 

(F)  6 — Average  hourly  emission  rate 
recorded  by  the  system  at  the 
corresponding  unit  load  range  during  the 
previous  365  days  of  operation. 

(G)  7 — 90th  percentile  hourly  emission 
rate  recorded  by  the  system  at  the 
corresponding  unit  load  range  during  the 
previous  30  days  of  operation. 

(Y\]  8 — 90th  percentile  hourly  emission 
rate  recorded  by  the  system  at  the 
corresponding  unit  load  range  during  the 
previous  365  days  of  operation. 

(I)  9 — Other  data  (specify  method). 

(c)  The  owner  or  operator  of  an 
"affected  unit  with  SC)2  emission  controls 
shall  record  hourly  the  following 
information  on  the  operation  and 
effectiveness  of  the  SO2  emission 
controls  during  periods  when  data  from 
the  SO2  pollutant  concentration  monitor 
or  an  approved  alternative  monitoring 
system  are  not  available  (see  Example 
Figure  4). 

(1)  The  date  and  hour. 

(2)  Number  of  scrubber  modules  in 
operation. 

(3)  Percent  solids  in  slurry  (rounded  to 
nearest  tenth  of  a  percent). 

(4)  Feed  rate  of  makeup  slurry  to  each 
scrubber  module  (gal/min). 

(5)  For  wet  flue  gas  desulfurization 
(scrubber)  controls, 

(i)  Inline  measure  of  absorber  pH. 

(ii)  Average  pressure  differential 
across  each  scrubber  module  (inches  of 
water  column). 

(6)  For  dry  flue  gas  desulfurization 
(scrubber)  controls, 

(i)  Dew  point  approach  temperature 
for  each  module  ("F). 

(ii)  Average  pressure  differential 
across  each  scrubber  module  (inches  of 
water  column). 

(7)  Estimate  of  percent  SOi  emissions 
reduction. 

(d)  The  owner  or  operator  of  an 
affected  unit  with  post-combustion  NO, 
emission  controls  shall  record  hourly  the 
following  information  on  the  operation 
and  effectiveness  of  the  NO,  emission 
controls  during  periods  when  data  from 
the  continuous  emission  monitoring 
system  or  an  approved  alternative 
monitoring  system  are  not  available  (see 
example  Figure  5). 

(1)  The  date  and  hour. 

(2)  Inlet  air  flow  rale  to  the  unit  (scfh). 

(3)  Excess  oxygen  concentration  of 
flue  gas  at  stack  outlet  (rounded  to 
nearest  tenth  of  a  percent). 

(4)  Carbon  monoxide  concentration  of 
flue  gas  at  stack  outlet  (ppm). 

(5)  Temperature  of  the  flue  gas  at 
•-utietof  the  unit  (T). 

(6)  Other  parameters  of  the  post- 
(  umbustion  NO,  emission  controls 


specific  to  the  emission  reduction 
process. 

(e)  The  owner  or  operator  of  an 
affected  unit  with  a  Phase  1  qualifying 
technology  shall  also  record  the 
following  information. 

(1)  The  date  and  hour. 

(2)  Average  hourly  inlet  SO2 
concentration  (ppm). 

(3)  Average  hourly  inlet  SO2  emission 
rate  (rounded  to  nearest  thousandth  lb/ 
mmBtu). 

(4)  Average  hourly  outlet  SOj 
emission  rate  (rounded  to  nearest 
thousandth  Ib/mmBtu). 

(5)  During  the  initial  30-day  test,  daily 
values  of  the  percent  SO2  emissions 
removal  by  the  controls,  percent  SO2 
emissions  removal  from  fuel 
pretreatment  (if  applicable),  and  the 
percent  total  SO2  emissions  removal. 

(6)  From  the  date  of  startup  of  the  SOi 
emission  controls  through  the  fourth 
quarter  of  1999,  average  quarterly  and, 
for  the  fourth  quarter,  average  annual 
values  of  the  percent  SOi  emissions 
removal  by  the  controls,  the  percent  SO2 
emissions  removal  from  fuel 
pretreatment  (if  applicable),  and  the 
percent  total  SO2  emissions  removal. 

(7)  For  units  using  fuel  pretreatment  to 
achieve  the  90-percent  removal 
efficiency,  all  data  from  fuel  analysis 
and  company  records  on  weight,  sulfur 
content,  and  gross  calorific  value  of  the 
product  and  raw  fuel  lots. 

(f)  The  owner  or  operator  shall  record 
the  following  information  on  a  daily 
basis. 

(1)  For  SO2  pollutant  concentration 
and  diluent  gas  monitors  and  NO, 
continuous  emission  monitoring 
systems, 

(i)  Percent  monitor  availability  during 
the  previous  365  calendar  days  (rounded 
to  nearest  hundredth  of  a  percent). 

(ii)  Results  of  daily  calibration  error 
tests  (percent  error,  rounded  to  nearest 
tenth  of  a  percent)  and  number  of  out-of- 
control  hours. 

(iii)  Bias  adjustment  factor  for  SOj 
pollutant  concentration  monitor 
(rounded  to  nearest  tenth,  1.0  if  no 
adjustment  factor  necessary). 

(iv)  Bias  adjustment  factor  for  NO, 
continuous  emission  monitoring  system 
(rounded  to  nearest  tenth,  1.0  if  no 
adjustment  factor  necessary). 

(2)  For  flow  monitors, 

(i)  Percent  monitor  availability  during 
previous  365  calendar  days  (rounded  to 
nearest  hundredth  of  a  percent). 

(ii)  Results  of  daily  calibration  error 
tests  (percent  error,  rounded  to  nearest 
tenth  of  a  percent)  or  electronic  drift 
tests  (percent  span  drift,  rounded  to 
nearest  tenth  of  a  percent)  and  number 
of  out-of-control  hours. 


(iii)  Bias  adjustment  factor  for  flow 
monitor  (rounded  to  nearest  tenth,  1.0  if 
no  adjustment  factor  necessary). 

(3)  Total  daily  calculated  tons  of  SO2 
(rounded  to  nearest  thousandth  of  a 
ton). 

(4)  F-factor  value(s)  used  to  convert 
NO,  pollutant  concentration  to  emission 
rate  in  Ib/mmBtu. 

(5)  Daily  CO2  mass  emissions 
discharged  to  the  atmosphere  (lb). 

(g)  The  owner  or  operator  shall  record 
hourly  the  average  stack  gas 
temperature  (T).  the  average  gas  exit 
velocity  (rounded  to  nearest  tenth  fps), 
and  the  average  diluent  (O2  or  CO2) 
concentration  (rounded  to  nearest  tenth 
of  a  percent)  used  to  calculate  NO, 
emission  rate  in  Ib/mmBtu. 

(h)  The  owner  or  operator  shall 
maintain  records  on  adjustments  and 
maintenance  performed  on  pollutant 
concentration  and  diluent  gas  monitors, 
flow  monitors,  opacity  monitors,  and 
moisture  monitors  (if  applicable), 
including  corrective  actions. 

(i)  Each  owner  or  operator  shall 
maintain  a  file  of  all  measurements, 
reports,  and  other  information  required 
by  this  part  at  the  source  in  a  form 
suitable  for  inspection  for  at  least  5 
years.  This  file  shall  contain  the 
following  information  and  data. 

(1)  The  information  and  data  required 
in  paragraphs  (a)-(h)  of  this  section. 

(2)  Records  of  all  calibrations  and 
recalibrations  for  the  continuous 
emission  monitoring  system  and  the 
continuous  opacity  monitoring  system. 

(3)  Records  of  all  initial,  quarterly, 
semiannual,  and  annual  tests  for  the 
continuous  emission  monitoring  system 
and  records  of  all  initial,  quarterly,  and 
annual  tests  required  for  the  continuous 
opacity  monitoring  system. 

(4)  The  results  of  all  trial  runs  and 
certification  tests  and  quality  assurance 
activities  and  measurements  (including 
all  reference  method  field  test  sheets, 
charts,  records  of  combined  system 
responses,  laboratory  analyses,  and 
example  calculations)  necessary  to 
substantiate  that  all  continuous 
emission  monitoring  systems  and 
components  meet  the  equipment  and 
performance  specifications  in  appendix 
A  of  this  part  and  that  the  continuous 
opacity  monitoring  system  meets  the 
requirements  of  Performance 
Specification  1  in  40  CFR  part  60. 
appendix  B. 

(5)  A  copy  of  the  quality  control  plan 
as  described  in  appendix  B  of  this  part. 

(6)  A  copy  of  the  source  code  (if 
available)  used  to  process  the 
continuous  emission  monitoring  system 
or  component  data  and  to  calculate 
substitute  data  for  missing  data  periods. 
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(iii)  Bias  adjustment  factor  for  flow 
monitor  (rounded  to  nearest  tenth,  1.0  if 
no  adjustment  factor  necessary). 

(3)  Total  daily  calculated  tons  of  SO: 
(rounded  to  nearest  thousandth  of  a 
ton). 

(4)  F-factor  value(s)  used  to  convert 
NO,  pollutant  concentration  to  emission 
rate  in  Ib/mmBtu. 

(5)  Daily  CO2  mass  emissions 
discharged  to  the  atmosphere  (lb). 

(g)  The  owner  or  operator  shall  record 
hourly  the  average  stack  gas 
temperature  (T),  the  average  gas  exit 
velocity  (rounded  to  nearest  tenth  fps), 
and  the  average  diluent  (O2  or  CO2) 
concentration  (rounded  to  nearest  tenth 
of  a  percent)  used  to  calculate  NO, 
emission  rate  in  Ib/mmBtu. 

(h)  The  owner  or  operator  shall 
maintain  records  on  adjustments  and 
maintenance  performed  on  pollutant 
concentration  and  diluent  gas  monitors, 
flow  monitors,  opacity  monitors,  and 
moisture  monitors  (if  applicable), 
including  corrective  actions. 

(i)  Each  owner  or  operator  shall 
maintain  a  file  of  all  measurements, 
reports,  and  other  information  required 
by  this  part  at  the  source  in  a  form 
suitable  for  inspection  for  at  least  5 
years.  This  file  shall  contain  the 
following  information  and  data. 

(1)  The  information  and  data  required 
in  paragraphs  {a)-(h)  of  this  section. 

(2)  Records  of  all  calibrations  and 
recalibrations  for  the  continuous 
emission  monitoring  system  and  the 
continuous  opacity  monitoring  system. 

(3)  Records  of  all  initial,  quarterly, 
semiannual,  and  annual  tests  for  the 
continuous  emission  monitoring  system 
and  records  of  all  initial,  quarterly,  and 
annual  tests  required  for  the  continuous 
opacity  monitoring  system. 

(4)  The  results  of  all  trial  runs  and 
certification  tests  and  quality  assurance 
activities  and  measurements  (including 
all  reference  method  field  test  sheets, 
charts,  records  of  combined  system 
responses,  laboratory  analyses,  and 
example  calculations)  necessary  to 
substantiate  that  all  continuous 
emission  monitoring  systems  and 
components  meet  the  equipment  and 
performance  specifications  in  appendix 
A  of  this  part  and  that  the  continuous 
opacity  monitoring  system  meets  the 
requirements  of  Performance 
Specification  1  in  40  CFR  part  60, 
appendix  B. 

(5)  A  copy  of  the  quality  control  plan 
as  described  in  appendix  B  of  this  part. 

(6)  A  copy  of  the  source  code  (if 
available)  used  to  process  the 
continuous  emission  monitoring  system 
or  component  data  and  to  calculate 
substitute  data  for  missing  data  periods. 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday,  December  3.  1991  /  Proposed  Rules 


63307 


§  75.23    Reporting  requirements. 

(a)  Monitoring  plan.  Each  designated 
representative  of  an  affected  unit  shall 
submit  Form  7510,  Monitoring  Plan, 
including  continuous  emission 
monitoring  system  information,  as  part 
of  the  permit  application  required  by  40 
CFR  part  72.  For  Phase  I  affected  units, 
the  plan  shall  be  submitted  no  later  than 
the  dale  of  submission  of  the  permit 
application.  For  Phase  II  affected  units, 
the  monitoring  plan  shall  be  submitted 
no  later  than  the  request  for  certification 
as  required  by  §  75.18.  The  following 
information  shall  be  reported  using  this 
form  and  if  applicable,  Supplementary 
Form  7512,  Monitoring  Plan  for  Common 
Stacks  (see  Figures  6  and  7). 

(1)  Acid  Rain  Program  unit 
identification  numbers(s),  including  the 
identification  of  all  units  utilizing  a 
common  stack  and  electing  to  combine 
allowances  and  monitors  as  provided 
for  in  §  75.11(a),  the  short  name  of  each 
unit,  and  the  name  and  address  of  the 
contact  person  for  the  continuous 
emission  monitoring  system. 

(2)  Description  of  monitor  location, 
including  scale  diagrams  and  other 
documentation  that  the  monitor  location 
meets  the  appropriate  siting  criteria. 

(3)  Type  of  boiler  or  boilers  for  units 
utilizing  a  common  stack  and  fuel(s) 
combusted. 

(4)  Type(s)  of  emission  controls  for 
SO2,  NO,,  and  particulates  installed  or 
to  be  installed,  including  specifications 
of  whether  such  controls  are  post- 
combustion,  pre-combustion,  or  integral 
to  the  combustion  process. 

(5)  Identification  and  description  of  all 
monitoring  components  in  the 
continuous  emission  monitoring  system 
(i.e.,  SO2  pollutant  concentration 
monitor,  flow  monitor,  moisture  monitor, 
if  applicable;  NO,  pollutant 
concentration  monitor  and  diluent  gas 
monitor)  and  the  continuous  opacity 
monitoring  system,  including: 

(i)  Manufacturer  and  model  number. 

(ii)  Actual  or  projected  installation 
date  (month  and  year). 

(iii)  A  brief  description  of  the 
component  type  or  method  of  operation 
(e.g.,  in  situ  pollutant  concentration 
monitor  or  ultrasonic  flow  monitor). 

(6)  Identification  and  description  of  all 
major  hardware  and  software 
components  of  the  data  acquisition  and 
handling  system,  including: 

(i)  For  hardware  components,  the 
manufacturer,  model  number,  and  actual 
or  projected  installation  date. 

(ii)  For  software  components, 
identification  of  the  provider,  whether 
the  software  is  customized  or  off-the- 
shelf,  a  brief  description  of  customized 
features,  and  availability  of  source  code 
on-site. 


(iii)  A  data  flow  diagram  and  a  listing 
of  computer  algorithms  ueed  to  calculate 
the  recorded  emissions  and  volumetric 
How  values. 

(7)  For  gas-fired  units  and  oil-fired 
units  that  intend  to  use  the  optional 
procedures  in  Appendix  D  of  this  part 
for  monitoring  SO}  emissions,  a 
description  of  the  fuel  flowmeter  and 
data  supporting  its  relative  accuracy. 

(b)  Certification  tests.  The  owner  or 
operator  of  an  affected  unit  shall 
provide  notification  and  a  report  of  the 
results  of  initial  certification  tests  and 
any  recertification  tests  as  follows. 

(1)  The  owner  or  operator  shall 
provide  notification  to  the  Administrator 
of  the  dates  upon  which  initial 
certification  tests  or  recertification  tests 
for  the  continuous  emission  monitoring 
system  will  be  conducted.  Notification 
shall  be  postmarked  not  less  than  30 
days  prior  to  the  test.  For  initial 
certification  or  recertification  tests  for 
the  continuous  opacity  monitoring 
systems,  notification  shall  be  submitted 
to  the  applicable  permitting  authority.  If 
notification  substantially  similar  to  that 
above  is  required  by  any  other  State  or 
local  agency,  sending  the  Administrator 
a  copy  of  that  notification  will  satisfy 
this  notification  requirement,  provided 
the  Acid  Rain  Program  unit 
identification  numi)er(s)  is  denoted. 

(2)  The  owner  or  operator  shall 
furnish  the  Administrator  (with  copies 
to  the  applicable  Regional  Administrator 
and  the  applicable  State  air  pollution 
control  agency),  a  written  report  of  the 
results  of  the  performance  tests  for 
certification  or  recertification  of  the 
continuous  emission  monitoring  system. 

(3)  The  owner  or  operator  shall  submit 
the  initial  certification  test  results  prior 
to  the  date  the  continuous  emission 
monitoring  system  must  be  installed, 
operational,  and  certified. 

(4)  Each  certification  or  recertification 
report  shall  include  the  following 
information.  > 

(i)  Name  of  utility  and  plant,  address, 
contact  person,  and  phone  number. 

(ii)  Applicable  plant  and  point  ^ 

identification  numbers,  unit  number(s). 
identification  of  units  sharing  a  common 
stack  and  electing  to  combine 
allowances  and  monitors  as  provided 
under  §  75.11(a),  and  type  of  boiler  and 
fuel(s)  combusted. 

(iii)  Stack  inside  diameter  (in  feet)  at 
the  monitor  location.  . 

(iv)  Stack  height  (in  feet).  I 

(v)  A  brief  description  of  the 
continuous  emission  monitoring  system 
installed  to  meet  the  requirements  of 
this  part,  including  the  following 
information  for  each  pollutant 
concentration,  diluent  gas.  or  flow 
monitor. 


(A)  Manufacturer. 

(B)  Serial  number. 

(C)  Model  number. 

(D)  Monitor  type  (e.g..  in  situ, 
extractive,  dilution). 

(E)  Monitor  location. 

(vi)  The  results  of  each  certification 
test  for  the  continuous  emission 
monitoring  system  in  appendix  A  of  this 
part,  including  the  type  of  test 
conducted  and  the  date. 

(vii)  A  brief  description  of  the 
continuous  opacity  monitoring  system 
installed  to  meet  the  requirements  of 
this  part. 

(viii)  The  results  of  each  certification 
test  for  the  continuous  opacity 
monitoring  system  required  by  §  75.19 
and  described  in  Performance 
Specification  1  of  40  CFR  part  60, 
appendix  B,  including  the  type  of  test 
conducted  and  the  date. 

(ix)  Verification  of  the  accuracy  of 
emissions  and  volumetric  flow 
calculations  performed  by  the  data 
acquisition  and  handling  system, 
including  a  summary  of  equations  used 
to  convert  component  data  to  units  of 
the  standard  and  to  calculate  substitute 
data  for  missing  data  periods,  including 
sample  calculations. 

(c)  Quarterly  reports.  The  designated 
representative  shall  electronically  report 
the  following  data  and  information  to 
the  Administrator  quarterly,  beginning 
with  the  quarter  during  which  the 
continuous  emission  monitoring  system 
is  initially  certified.  Each  electronic 
report  must  be  received  at  the  address 
given  in  §  75.4(a)  by  the  30lh  day  of  the 
month  following  the  end  of  each 
calendar  quarter. 

(1)  The  information  and  data  required 
in  paragraphs  (a)-{f)  of  §  75.22. 

(2)  Tons  of  SOj  emitted  during  the 
quarter  and  cumulative  SO:  emissions 
for  calendar  year. 

(3)  Average  NO,  emission  rate  (lb/ 
mmBtu)  during  the  quarter  and 
cumulative  NO,  emission  rate  for 
calendar  year. 

(4)  Tons  of  COj  emitted  during  quarter 
and  cumulative  CO2  emissions  for 
calendar  year. 

(5)  Total  heat  input  (mmBtu)  and 
integrated  gross  unit  load  (MWge)  for 
quarter  and  cumulative  heat  input  and 
integrated  gross  unit  load  for  calendar 
year. 

(d)  Electronic  report  format.  Each 
quarterly  report  shall  be  submitted 
electronically  to  the  Administrator  as  an 
ASCII  Hat  file  via  either  an  IBM- 
compatible  personal  computer  floppy 
diskette  or  by  a  modem. 

(e)  Quality  assurance  and  quality 
control  test  reports.  The  owner  or 
operator  shall  report  on  a  quarterly 
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basis,  the  results  of  quarterly, 
semiannual,  and  annual  quality 
assurance  and  quality  control  tests  for 
the  continuous  emission  monitoring 
system  and  the  continuous  opacity 
monitoring  system  required  by  appendix 
B  of  this  part,  beginning  with  the  quarter 
following  initial  certification  of  either 
system. 

(1)  Each  report  shall  contain,  at  a 
minimum,  information  on  the  type(s)  of 
tests  conducted,  the  date,  individual  test 
run  data  on  supporting  data  sheets,  and 
the  results  of  any  bias  test  indicating 
low  bias  in  the  monitoring  system  or 
component  and  the  bias  adjustment 
factor  from  Equation  7-6  in  appendix  A 
of  this  part.  The  owner  or  operator  also 
shall  report  the  results  of  all  relative 
accuracy  test  audits  performed  during 
the  quarter  including  those  performed 
for  the  purpose  of  achieving  the  results 
required  to  qualify  for  less  frequent 
relative  accuracy  test  audits  and/or 
eliminating  or  reducing  a  bias 
adjustment  factor. 

(2)  Each  report  must  be  received  at  the 
address  given  in  §  74.4(a)  by  the  30th 
day  of  the  month  following  the  end  of 
each  calendar  quarter.  Quality 
assurance  and  quality  control  test  run 
data  and  statistics  must  be  reported 
electronically  to  the  Administrator  as  an 
ASCII  flat  file  via  either  an  IBM- 
compatible  personal  computer  floppy 
diskette  or  by  a  modem.  Test  reports, 
supporting  calculations,  and 
explanatory  material  may  be  submitted 
in  hard  copy  form. 

(f)  Phase  I  qualifying  technology 
reports.  The  designated  representative 
of  an  affected  unit  equipped  with  a 
Phase  I  qualifying  technology  should 
electronically  report  the  information  and 
data  required  in  paragraphs  (e)  (1) 
through  (5)  of  §  75.22  for  the  initial  30- 
day  test  to  the  Administrator  by  the  30th 
day  of  the  month  following  the  end  of 
the  test.  The  designated  representative 
shall  also  electronically  report  the 
information  and  data  required  in 
paragraphs  (e)(1)  through  (4)  and  (6)  of 

§  75.22  to  the  Administrator  on  a 
quarterly  basis,  beginning  with  the 
startup  of  the  SO2  emission  controls 
through  the  fourth  quarter  of  1999.  Each 
rnport  shall  also  contain  all 
measurements  and  calculations 
necessary  to  substantiate  that  the 
qualifying  technology  achieves  the 
required  percent  reduction  in  SO2 
emissions. 

(g)  Opacity  reports.  The  owner  or 
operator  shall  report  excess  emissions 
of  opacity  to  the  applicable  permitting 
authority. 

(h)  Alternative  flow  monitor  location 
demonstration  reports.  In  cases  where 
no  location  exists  in  the  existing  ducts 


or  stack  that  will  satisfy  the  siting 
criteria  specified  in  §  75.13(a)(3)  and  in 
appendix  A  of  this  part,  the  owner  or 
operator  may  petition  the  Administrator 
for  an  alternative  monitoring  location  or 
alternative  method  for  monitoring  flow. 
The  demonstration  report  must  be 
received,  for  Phase  I  affected  units,  no 
later  than  prior  to  the  date  of  submission 
of  the  permit  application  and,  for  Phase 
II  affected  units,  no  later  than  the 
request  for  certification  as  required  by 
§  75.18.  The  demonstration  report  shall, 
at  a  minimum,  contain  the  following 
information, 

(1)  Identification  of  the  affected 
unit(s). 

(2)  Description  of  why  the  minimum 
siting  criteria  cannot  be  met  within  the 
existing  ductwork  or  stack(s).  This 
description  shall  include  diagrams  of  the 
existing  ductwork  and  stack(s)  as  well 
as  documentation  of  any  attempts  to 
locate  a  flow  monitor. 

(3)  Description  of  proposed  alternative 
monitoring  location  or  alternative 
method  for  monitoring  flow. 

(i)  Retiring  units.  The  owner  or 
operator  shall  submit  a  statement, 
certified  by  the  owner  or  operator  and 
the  designated  representative,  of  the 
commitment  to  permanently  retire  an 
affected  unit  prior  to  January  1, 1995. 

(1)  The  owner  or  operator  shall  certify 
the  limited  life  of  the  unit  prior  to  the 
date  by  which  the  confinuous  emission 
monitoring  system  must  be  installed. 

(2)  In  no  case  may  the  notification  be 
submitted  after  December  31, 1994. 

§75.24    (Reserved] 

Appendix  A  to  Part  75 — Specincations 
and  Test  Procedures 

1.  SO?  Pollutant  Concentration  Monitors  and 
NO,  Continuous  Emission  Monitoring 
Systems 

1.1    Installation  and  Measurement 
Location.  Following  the  procedures  in  section 
3.1.  40  CFR  part  60,  Appendix  B.  Performance 
Specincation  2.  install  the  monitor  or 
monitoring  system  at  an  accessible  location 
where  the  pollutant  concentriition  and 
emission  rate  measurements  are  directly 
representative  of  the  total  emissions  from  the 
affected  unit.  Select  a  representative 
measurement  point  or  path  for  the  monitor 
probe(s)  such  that  (he  SO;  pollutant 
concentration  monitor  or  NO,  continuous 
emission  monitoring  system  (NO,  pollutant 
concentration  monitor  and  diluent  gas 
monitor)  will  pass  the  relative  accuracy  test 
(.see  Section  6).  If  the  cause  of  failure  to  meet 
the  relative  accuracy  tests  is  determined  to 
be  the  measurement  location,  the  monitor 
probc(s)  must  be  relocated. 

1.1.2    Point  Pollutant  Concentration  or 
Diluent  Gas  Monitors.  The  measurement 
point  shall  be  (1)  within  or  centrally  located 
within  the  centroidal  area  of  the  stack  or  duct 


cross  section,  or  (2)  no  less  than  1.0  meter 
from  the  stack  or  duct  wall. 

1.1.3    Path  Pollutant  Concentration  or 
Diluent  Gas  Monitors.  The  measurement  path 
shall  (1)  be  totally  within  the  inner  area 
bounded  by  a  line  1.0  meter  from  the  slack  or 
duct  wall  or  (2)  have  at  least  70.0  percent  of 
the  path  within  the  inner  50.0  percent  of  the 
stack  or  duct  cross-sectional  area,  or  (3)  be 
centrally  located  within  any  part  of  the 
centroidal  area. 

1.2    Equipment  Specifications.  Each 
pollutant  concentration  or  diluent  gas 
monitor  shall  be  designed  and  equipped  with 
a  calibration  gas  injection  port  that  allows  a 
check  of  the  entire  measurement  system 
when  calibration  gases  are  introduced.  The 
parts  of  the  measurement  system  that  shall 
be  included,  as  applicable,  are  sample  lines, 
filters,  scrubbers,  conditioners,  data  recorder, 
as  much  of  the  probe  as  practicable,  and  all 
other  monitor  components  exposed  to  the 
sample  gas  during  normal  sampling.  If  the 
pollutant  concentration  monitor  is  an 
extractive  type,  the  injection  port  shall  be  at 
a  point  no  closer  to  the  analyzer  than  the 
back  of  the  probe.  If  dilution-type  systems 
are  used,  the  injection  port  shall  be  placed 
prior  to  any  dilution.  Daily  calibration  error 
checks  shall  be  made  by  charging  the 
pollutant  concentration  or  diluent  gas 
monitor  with  calibration  gases  through  this 
injection  port. 

Each  pollutant  concentration  or  diluent  gas 
monitor  shall  be  designed  to  allow  daily 
determinations  of  calibration  error  (positive 
or  negative)  at  the  low-level  and  high-level 
concentrations  specified  in  section  2.1, 
appendix  B,  of  this  part. 

1.2.1     Instrument  Span.  Select  spans  for 
pollutant  concentration  and  diluent  gas 
monitors  so  that  they  include  all  expected 
emission  rates  and  concentrations.  The 
average  concentration  shall  be  between  40.0 
and  75.0  percent  of  span.  Whenever  the 
monthly  average  concentration  of  the 
emissions  being  monitored  falls  below  40.0 
percent  or  rises  above  75.0  percent  of  span, 
adjust  the  span  so  that  the  emission 
measurements  fall  within  the  cited 
boundaries.  Full-scale  exceedances  shall  not 
occur.  Use  dual-range  analyzers  to 
accommodate  a  wide  range  of  expected 
concentrations. 

1.3    Performance  Specifications. 
1.3.1     Calibration  Error  The  calibration 
error  of  pollutant  concentration  monitors 
shall  not  deviate  from  the  reference  value  of 
the  calibration  gas  by  more  than  2.5  percent. 
This  specification  does  not  apply  when  the 
average  concentration  is  250  ppm  or  less. 
When  the  average  concentration  is  equal  to 
or  less  than  250  ppm.  the  calibration  error 
shall  not  deviate  from  the  reference  value  of 
the  calibration  gas  cylinder  by  more  than  5.0 
percent  or  8  ppm,  whichever  is  greater. 

The  calibration  error  of  diluent  gas 
monitors  shall  not  deviate  from  the  reference 
value  of  the  calibration  gas  by  more  than  0.5 
percent.  If  the  continuous  emission 
monitoring  system  includes  pollutant 
concentration  and  diluent  gas  monitors, 
calibration  errors  shall  be  determined 
separately  for  the  pollutant  concentration 
monitor  and  the  diluent  gas  monitor. 
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cross  section,  or  (2)  no  less  than  1.0  meter 
from  the  stack  or  duct  wall. 

1.1.3    Path  Pollutant  Concentration  or 
Diluent  Gas  Monitors.  The  measurement  path 
shall  (1)  be  totally  within  the  inner  area 
bounded  by  a  line  1.0  meter  from  the  slack  or 
duct  wall  or  (2)  have  at  least  70.0  percent  of 
the  path  within  the  inner  50.0  percent  of  the 
stack  or  duct  cross-sectional  area,  or  (3)  be 
centrally  located  within  any  part  of  the 
centroidal  area. 

1.2    Equipment  Specifications.  Each 
pollutant  concentration  or  diluent  gas 
monitor  shall  be  designed  and  equipped  with 
a  calibration  gas  injection  port  that  allows  a 
check  of  the  entire  measurement  system 
when  calibration  gases  are  introduced.  The 
parts  of  the  measurement  system  that  shall 
be  included,  as  applicable,  are  sample  lines, 
filters,  scrubbers,  conditioners,  data  recorder, 
as  much  of  the  probe  as  practicable,  and  all 
other  monitor  components  exposed  to  the 
sample  gas  during  normal  sampling,  [f  the 
pollutant  concentration  monitor  is  an 
extractive  type,  the  injection  port  shall  be  at 
a  point  no  closer  to  the  analyzer  than  the 
back  of  the  probe.  If  dilution-type  systems 
are  used,  the  injection  port  shall  be  placed 
prior  to  any  dilution.  Daily  calibration  error 
checks  shall  be  made  by  charging  the 
pollutant  concentration  or  diluent  gas 
monitor  with  calibration  gases  through  this 
injection  port. 

Each  pollutant  concentration  or  diluent  gas 
monitor  shall  be  designed  to  allow  daily 
determinations  of  calibration  error  (positive 
or  negative)  at  the  low-level  and  high-level 
concentrations  specified  in  section  2.1, 
appendix  B,  of  this  part. 

1.2.1    Instrument  Span.  Select  spans  for 
pollutant  concentration  and  diluent  gas 
monitors  so  that  they  include  all  expected 
emission  rates  and  concentrations.  The 
average  concentration  shall  be  between  40.0 
and  75.0  percent  of  span.  Whenever  the 
monthly  average  concentration  of  the 
emissions  being  monitored  falls  below  40.0 
percent  or  rises  above  75.0  percent  of  span, 
adjust  the  span  so  that  the  emission 
measurements  fall  within  the  cited 
boundaries.  Full-scale  exceedances  shall  not 
occur.  Use  dual-range  analyzers  to 
accommodate  a  wide  range  of  expected 
concentrations. 

1.3    Performance  Specifications. 
1.3.1     Calibration  Error  The  calibration 
error  of  pollutant  concentration  monitors 
shall  not  deviate  from  the  reference  value  of 
the  calibration  gas  by  more  than  2.5  percent. 
This  specification  does  not  apply  when  the 
average  concentration  is  250  ppm  or  less. 
When  the  average  concentration  is  equal  to 
or  less  than  250  ppm,  the  calibration  error 
shall  not  deviate  from  the  reference  value  of 
the  calibration  gas  cylinder  by  more  than  5.0 
percent  or  8  ppm.  whichever  is  greater. 

The  calibration  error  of  diluent  gas 
monitors  shall  not  deviate  from  the  reference 
value  of  the  calibration  gas  by  more  than  0.5 
percent.  If  the  continuous  emission 
monitoring  system  includes  pollutant 
concentration  and  diluent  gas  monitors, 
calibration  errors  shall  be  determined 
separately  for  the  pollutant  concentration 
monitor  and  the  diluent  gas  monitor. 
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1 .3.2  Relative  Accuracy  for  SO,.  The 
relative  accuracy  for  SO^  pollutant 
concentration  monitors  shall  not  exceed  10.0 
percent.  This  specification  does  not  apply  to 
affected  units  where  the  average  of  the 
monitor  measurements  of  SO2  concentration 
during  the  relative  accuracy  test  audit  is  less 
than  or  equal  to  250.0  ppm.  For  these  affected 
units,  the  mean  value  of  the  monitor 
measurements  shall  be  within  +15.0  ppm  of 
the  reference  method  mean  value. 

1 .3.3  Relative  Accuracy  for  N'O,.  The 
relative  accuracy  for  NO,  continuous 
emission  monitoring  systems  shall  not  exceed 
10.0  percent.  This  specification  does  not 
apply  to  affected  units  where  the  average  of 
the  monitoring  system  measurements  of  NO, 
emission  rate  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  0.50  lb/ 
mmBtu.  For  these  affected  units,  the  mean 
value  of  the  NO,  continuous  emission 
monitoring  system  measurements  shall  be 
within  ±0.05  Ib/mmBtu  of  the  reference 
method  mean  value. 

1.3.4  Relative  Accuracy  for  Diluent.  The 
relative  accuracy  for  diluent  gas  monitors 
shall  not  exceed  10.0  percent  of  the  reference 
method  mean  value  or  1.0  percent  Oi  or  COj, 
whichever  is  greater. 

1.3.5  Bias.  SO3  pollutant  concentration 
monitors  and  NO,  continuous  emission 
monitoring  systems  shall  not  exhibit  low  bias 
as  determined  by  the  test  procedure  in 
section  7.5.  The  bias  specification  applies  to 
all  SO2  pollutant  concentration  monitors, 
including  those  where  the  average  SO2 
concentration  is  250.0  ppm  or  less,  and  to  all 
NO,  continuous  emission  monitoring  systems, 
including  those  where  the  average  emission 
rate  is  0.50  Ib/mmBtu  or  less. 

1.3.6  Cycle  Time /Response  Time.  The 
cycle  time/response  lime  for  pollutant 
concentration  monitors,  diluent  gas  monitors, 
and  NO,  continuous  emission  monitoring 
systems  shall  not  exceed  15  min. 

2.  Flow  Monitors 

2.1     Installation  and  Measurement 
Location.  Install  the  flow  monitor  in  a 
location  that  provides  representative 
volumetric  flow  over  all  operating  conditions. 
Such  a  location  is  one  that  provides  an 
average  velocity  of  the  flue  gas  P.ow  over  the 
stack  or  duct  cross  section,  provides  a 
representative  SO^  emission  rate  (in  Ib/hr), 
and  is  representative  of  the  pollutant 
concentration  monitor  location.  For 
volumetric  flow  measurements  where 
cyclonic  or  swirling  flow  conditions  exist,  use 
the  procedures  in  section  2.4  of  Method  1  to 
establish  a  proper  location  for  the  flow 
monitor.  Where  the  moisture  content  of  the 
flue  gas  effects  volumetric  flow 
measurements,  use  the  procedures  in  both 
Reference  Methods  1  and  4  of  40  CFR  part  60, 
appendix  A.  to  establish  a  proper  location  for 
the  flow  monitor.  Flow  monitor  locations 
should  be  selected  to  minimize  the  effects  of 
condensation,  coating,  erosion,  or  other 
conditions  that  could  adversely  affect  flow 
monitor  performance. 

The  installation  of  a  flow  monitor  is 
acceptable  if  the  location  satisfies  the 
minimum  siting  criteria  of  Method  1  in  40 
CFR  part  60.  appendix  A  (i.e.,  the  location  is 
greater  than  or  equal  to  two  stack  or  duct 
diameters  downstream  or  one-half  diameter 


upstream  from  a  flow  disturbance),  and  the 
Row  monitor  satisfies  the  performance 
specifications  of  this  part.  If  the  flow  monitor 
is  installed  in  a  location  that  does  not  satisfy 
these  physical  criteria,  but  nevertheless  thie 
monitor  achieves  the  performance 
specifications  of  this  part,  then  the 
Administrator  may  certify  the  location  as 
accpptal'le.  Whenever  it  is  physically 
impossible  to  install  a  flow  monitor  at  any 
location  that  satisfies  these  physical  siting 
criteria  in  either  the  stack  or  breeching  ducts 
serving  any  unit  or  combination  of  units,  the 
owner  or  operator  may  petition  the 
Administrator  for  an  alternative  monitoring 
location  or  alternative  method  for  monitoring 
flow. 

Whenever  the  flow  monitor  is  installed  in  a 
location  that  is  greater  than  or  equal  to  two 
stack  or  duct  diameters  downstream  or  one- 
half  diameter  upstream  from  a  flow 
disturbance,  but  nevertheless  the  monitor 
does  not  achieve  the  performance 
specifications  of  this  part,  the  owner  or 
operator  shall  utilize  the  alternative 
procedures  described  in  section  2.5  of  Method 
1  to  make  accurate  flow  rate  determinations. 
Whenever  the  owner  or  operator  successfully 
demonstrates  that  such  modifications  are 
necessary,  the  Administrator  may  approve  an 
interim  alternative  flow  monitoring 
methodology  and  an  extension  to  the 
required  certification  date  for  the  flow 
monitor. 

2.2    Equipment  Specifications.  All  flow 
monitor  designs  shall  provide  for  at  least 
quarterly  transducer  checks.  Flow  monitor 
designs  shall  meet  the  applicable 
performance  specifications  in  section  2.3.  All 
flow  monitors  shall  either  be  designed  for 
daily  multipoint  calibration  or  the  owner  or 
operator  must  perform  quarterly  relative 
accuracy  test  audits  as  specified  in  appendix 
B  of  this  part.  If  the  flow  monitor  is  desifjned 
for  daily  calibration,  the  monitor  shall  be 
eq\iipped  with  a  calibration  system  that 
oilows  a  check  once  every  24  hours  (or  more 
frequently)  of  the  entire  measurement  system 
from  the  probe  tip  through  the  data 
acquisition  and  handling  system  at  two  gas 
fiows:  (1)  The  normal  operating  rate,  and  (2) 
90  percent  or  more  of  the  maximum  operating 
rate. 

2.2.1  Instrument  Span.  Select  the  span  of 
the  flow  monitor  such  that  it  includes  all 
expected  volumetric  flow  rates.  The  average 
volumetric  flow  shall  be  between  40.0  and 
75.0  percent  of  span.  Whenever  the  monthly 
average  volumetric  flow  falls  below  40.0 
percent  or  rises  above  75.0  percent  of  span, 
adjust  the  span  so  that  the  monthly  average 
volumetric  flow  is  within  the  cited  ranges. 

2.2.2  Interference  Checks.  Ultrasonic  and 
differential  pressure  flow  monitors  shall 
provide  an  automatic  timed  periodic  back 
purging  (simultaneously  on  both  sides  of  the 
probe)  or  equivalent  method  of  sufficient 
force  and  frequency  to  keep  the  transceiver 
surface/sample  port,  and  the  probe  and  lines, 
respectively,  free  of  obstructions.  Self- 
averaging  differential  pressure  fiow  monitors 
shall  provide  an  automatic  drain  for  wet 
gases.  All  flow  monitors  shall  provide  a 
method  or  mechanism  (manual  check  is 
acceptable)  for  zeroing  and  calibrating  the 
transducer.  Differential  pressure  flow 


monitors  shall  provide  a  method  or 
mechanism  for  detecting  leaks  or  pluggagc  in 
the  system.  Thermal  flow  monitors  shall 
provide  a  method  or  mechanism  for  ensuring 
the  probe  remains  clean. 
2.3    Berformance  Specifications. 

2.3.1  Calibration  Error  The  calibration 
error  of  flow  monitors  that  perform  daily 
calibration  error  tests  shall  not  deviate  from 
the  reference  value  by  more  than  3.0  percent. 

2.3.2  Electronic  Drift.  The  electronic  drift 
of  flow  monitors  that  do  not  perform  daily 
calibration  error  tests  shall  not  deviate  from 
the  reference  value  of  the  input  signal  by 
more  than  3.0  percent. 

2.3.3  Relative  Accuracy.  The  relative 
accuracy  for  flow  monitors,  where  volumetric 
gas  fiow  is  measured  in  scfh.  shall  not  exceed 
15.0  percent  through  December  31. 1999. 
Beginning  on  |anuary  1.  2000.  the  relative 
accuracy  of  flow  monitors  on  both  Phase  I 
and  Phase  II  affected  units  shall  nut  exceed 
10.0  percent.  These  specifications  do  not 
apply  to  affected  units  where  the  average  of 
the  flow  monitor  measurements  of  gas 
velocity  during  the  relative  accuracy  test 
audit  is  less  than  or  equal  to  10.0  feet  per 
second  (fps).  For  these  affected  units,  the 
mean  value  of  the  flow  monitor 
measurements  shall  be  within  +1.0  fps  of  the 
reference  method  mean  value. 

2.3.4  Bias.  Flow  monitors  shall  not  exhibit 
low  bias  as  determined  by  the  test  procedure 
in  section  7.5.  The  bias  specification  applies 
to  all  flow  monitors  including  those  where 
the  average  gas  velocity  is  10.0  fps  or  less. 

2.3.5  Orientation  Sensitivity.  For  velocity 
measurement  systems  that  use  the  flow 
direction  of  the  gas.  such  as  differential 
pressure  flow  monitors,  no  measurement 
shall  exceed  +4.0  percent  of  the  zero-degree 
orientation  value. 

3.  Combined  SOj-Flow  Monitoring  Systems 

3.1  Relative  Accuracy.  Beginning  on 
January  1,  2000,  the  relative  accuracy  for 
combined  SO?-flow  ntonitoring  systems  for 
determining  SOj  emissions  in  Ib/hr  shall  not 
exceed  10.0  percent.  This  specification 
applies  to  both  Phase  I  and  Phase  II  affected 
units,  except  those  units  where  the  average 
SOj  concentration  is  less  than  or  equal  to 
250.0  ppm  or  the  average  gas  velocity  is  less 
than  or  equal  to  10.0  fps  during  the  relative 
accuracy  test  audit. 

3.2  Cycle  Time.  Combined  SOj-flow 
monitoring  systems  shall  complete  a 
minimum  of  one  cycle  of  operation  (sampling, 
analyzing,  and  recording)  for  each  successive 
15-min.  interval. 

3.3  Bias.  Combined  SOj-flow  moriitoring 
systems  shall  not  exhibit  low  bias  as 
determined  by  the  test  procedure  in  section 
7.5. 

4.  Data  Acquisition  and  Handling  Systems 
Automated  data  acquisition  and  handling 

systems  shall:  (1)  read  ancJ  record  the  full 
range  of  pollutant  concentrations  and 
volumetric  fiow  from  zero  through  span:  and 
(2)  provide  a  continuous,  permanent  record  of 
all  measurements  and  required  information 
as  an  ASCII  fiat  file  capable  of  transmission 
via  an  IBM-compatible  personal  computer 
diskette  or  other  electronic  media.  These 
systems  also  shall  have  the  capability  of 
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interpreting  and  convnrting  the  individual 
output  signals  from  an  SOj  poUulant 
concentration  monitor,  a  flow  monitor,  and  a 
NO,  continuous  emissions  monitoring 
system  to  produce  a  continuous  readout  of 
pollutant  mass  emission  rates  in  the  units  of 
the  standard.  Where  COi  emissions  are 
measured  with  a  continuous  emission 
monitoring  sj-stem,  the  data  acquisition  and 
handling  system  shall  also  produce  a  readout 
of  CO*  mass  emission  rates  in  the 
appropriate  units  of  the  standard. 

Data  acquisition  and  handling  systems 
shall  compute  and  record  monitor  calibration 
errors;  any  bias  adjustments  to  pollutant 
concentration,  flow  rate,  or  NOx  emission 
rate  data:  and  all  missing  data  procedure 
statistics  specified  in  }  75.12  through  f  75.14. 

5.  Calibration  Gas 

5.1  Reference  Values.  Calibration  gases 
shall  include  the  following. 

5.1.1  Standard  Reference  Materials. 
These  calibration  gases  may  be  obtained 
fiom  the  National  Institute  of  Standards  and 
Technoloi^y  (NIST)  at  the  fol!owL';g  address: 
Quince  Orchard  and  Cloppers  Road, 
Caithersburg.  Maryland  20899. 

5.1.2  EPA  Traceability  Protocol  1  Gases. 
Protocol  1  gases  must  be  vendor-certified  to 
be  within  2.0  percent  of  the  concentration 
specified  on  the  cylinder  label 

5.1 .3  NIST;  r.PA  -approved  Certified 
Reference  Materials. 

5.2  Concentrations.  Three  concentration 
levels  are  required  as  follows. 

5.2.1  Low-level  Concentration.  Zero  to  20 
percent  of  span. 

5.2.2  Mid-level  Concentration.  40  to  60 
percent  of  span. 

5.2.3  High-level  Concentration.  80  to  100 
percent  of  span. 

6.  Certification  Tests  and  Procedures 

6.1    Pretest  Preparation.  Install  the 
components  of  the  overall  continuous 
emission  monitoring  system  (i.e.,  pollutant 
concentration  monitors,  diluent  gas  monitor, 
and  flow  monitor)  as  specified  in  sectiorw  1. 
2.  and  3  above,  and  prepare  each  system 
component  and  the  combined  system  for 
operstion  in  accordance  with  the 
manufacturer's  written  instructions. 

•.2    Calibration  ErrorTe8t.Wit)i  the  unit 
operating  at  greater  than  er  equal  to  50 
percent  of  maximum  load,  measure  the 
calibration  error  of  each  polhitant 
concentration  monitor,  diluent  gas  monitor, 
and  flow  monitor  that  performs  daily 
calibration  error  tests  once  a  day  (at  24-hr 
intervals)  for  7  consecutive  days  according  to 
the  fottowing  procedures. 

If  periodic  automatic  or  manual 
adpiMtmeiitt  are  made  to  the  monitor  zero 
and  calibration  settings,  conduct  the 
calibratioB  error  test  immedtateiy  before 
these  adiustments.  or  conduct  it  in  a  way  that 
the  magnitude  of  the  calibration  error  can  be 
determined  and  recorded. 

Introduce  the  calibration  gas  at  the  probe. 
Conduct  the  caliljration  error  test  for 
pollutant  concentration  monitors  and  diluent 
gas  monitors  at  the  following  concentrations: 
(1)  low-level — zero  to  20  percent  of  span,  (2) 
mid-level — 40  to  00  percent  of  span,  and  (3) 
high-level — 80  to  lOO  percent  of  span. 
Challenge  the  pollutant  concentration 


monitor  three  times  with  each  reference  gas. 
but  not  in  succession.  Record  the  monitor 
response  (see  example  data  sheet  in  Figure 
1  J.  For  each  concentration,  use  the  average  of 
the  three  responses  to  determine  the 
calibration  error  using  Equation  7.1. 

For  flow  monitors  that  perform  daily 
calibration  error  tests,  introduce  reference 
signals  to  the  flow  sensor  at  the  following  gas 
flow  rates;  (!)  Low-level — the  minimum  safe 
and  stable  operating  level,  and  (2]  high- 
level — the  maximum  normal  operating  level. 
Record  the  response  to  each  reference  signal 
and  calculate  the  percent  difference  using 
Equation  7-1. 

Calibration  error  test  results  are  acceptable 
for  monitor  certification  if  none  of  the  values 
for  the  7-day  period  exceed  the  calibration 
error  specifications  in  sections  1.3  and  2.3. 

6.3  Electronic  Drift  Test.  For  flow 
monitors  that  do  not  perform  daily 
calibration  error  tests,  determine  the 
electronic  drift  of  the  flow  monitor  once 
every  24  hours  for  7  consecutive  days 
according  to  the  following  procedures. 

Introduce,  or  activate  internaily.  electronic 
reference  signals  to  the  flow  sensor  at  the 
following  levels:  (1)  Low-level — zero  to  20 
percent  of  span  and  (2)  high-level — 80  to  100 
percent  of  span.  Record  the  response  to  eadi 
reference  signal  and  calculate  the  percent 
difference  using  Equation  7-1. 

Electronic  drift  test  results  are  acceptable 
for  flow  monitor  certification  if  none  of  the 
values  for  the  7-day  period  exceed  the 
electronic  drift  specification  in  section  2.3. 

6.4  Orientation  Sensitivity  Test.  For 
velocity  measurement  systems  that  use  the 
flow  direction  of  the  gas,  such  as  differential 
pressure  flow  monitors,  perform  an 
orientation  sensitivity  test  to  ensure  proper 
alignment  of  the  monitor  with  respect  to  the 
axial  component  of  the  flue  gat  fiow.  While 
the  unit  (or  units,  if  more  than  one  unit 
exhausts  into  the  stack  or  duct)  is  combusting 
primary  fuel,  perform  the  test  according  to 
the  following  procedures  at  three  gas  How 
rates:  (1)  The  minimum  safe  and  stable 
operating  level.  (2)  90.0  percent  or  greater  of 
the  maximum  operating  level,  and  (3)  at  the 
normal  operating  level  or  an  evenly  spaced 
intermediary  flow  velocity  if  the  normal 
operating  level  ii  within  10.0  percent  of  (1)  or 
(2)  above.  The  flow  monitor  shall  be 
continuously  measuring  gat  velocity  at  all 
times.  During  the  period  of  relatively  steady- 
state  gas  flow,  rotate  the  measurement  scivsor 
10.0  degrees  on  each  side  of  the  direction  of 
flow  in  increments  of  5.0  degrees.  Perform 
this  test  three  times  at  each  operating  level 
Orientation  sensitivity  test  results  are 
acceptable  for  monitor  certification  if  none  of 
the  flow  measurements  exceed  ±4X)  percent 
of  the  zero-degree  orientation  value. 

6.5    Cycle  Time/Response  Time  Test. 
Perform  cycle  time/response  time  tests  for 
each  pollutant  concentration  monitor,  diluent 
gas  monitor,  and  NO,  continuous  emission 
monitoring  system  according  to  the  following 
procedures.  While  the  monitor  or  monitoring 
system  is  measuring  and  recording  the 
concentration  or  emission  rate,  alternately 
inject  low-level  concentration  and  high-level 
concentration  calibration  gases  into  the 
injection  port  until  a  stable  re^>onse  is 
reached.  Record  the  amount  of  time  required 


for  the  monitor  or  monitoring  system  to 
complete  95.0  percent  of  the  concentration  or 
emission  rale  stepchange.  For  monitors  or 
monitoring  systems  that  perform  a  series  of 
operations  (purge,  sample  analyze,  etc),  time 
the  injections  of  the  calibration  gases  so  they 
will  produce  the  longest  possible  response 
time. 

Cycle  time/response  time  lest  results  are 
acceptable  for  monitor  or  monitoring  system 
certification  if  none  of  the  response  times 
exceed  15  min.  Beginning  on  (anuary  1,  2000, 
a  cycle  time/response  time  test  will  be 
required  for  each  combined  SOs-flow 
monitoring  system.  The  response  time  of  the 
combined  system  shall  not  exceed  15  min. 
6.6    Relative  Accuracy  and  Bias  Tests. 
Perform  relative  accuracy  test  audits  for  each 
SOi  pollutant  concentration  monitor,  flow 
monitor,  and  N'O,  continuous  emission 
monitoring  system,  and,  beginnirig  January  1, 
2000,  for  each  combined  SOi-fkwr  monitoring 
system.  Data  from  the  relative  accuracy  lest 
audits  shall  be  used  to  calculate  bias  as  well 
as  relative  accuracy. 

Each  day  during  which  a  relative  accuracy 
tett  audit  is  being  performed,  cotnluct  and 
record  the  results  of  a  calibration  error  test 
(or  electronic  drift  test  for  flow  monitors  that 
cannot  perform  daily  calibration  error  tests) 
prior  to  any  audit  runs.  Each  relative 
accuracy  test  audit  must  be  completed  within 
a  7-day  period.  No  adjustments  or  repairs  to 
the  monitor  or  monitoring  system  other  than 
routine  calibration  error  checks  shall  be 
performed  during  relative  accuracy  test 
audits.  Modifications  to  the  S02  pollutant 
concentration  monitor,  flow  monitor,  and  the 
NO,  continuous  emission  monitoring  system, 
e.g.,  changing  the  sampling  frequency, 
changing  cleaning  frequencies,  or  modifying 
time-shared  systems,  are  prohibited  during 
the  test  audits. 

Perform  relative  accuracy  test  audits  for 
each  SOi  pollutant  concentration  monitor  or 
NO,  continuous  emission  monitoring  systems 
at  a  single  unit  operating  level  greater  than  or 
equal  to  saO  percent  of  maximmn  steam 
capacity  while  the  unit  (or  units,  if  more  than 
one  unit  exhausts  into  the  ttack  or  duct)  it 
combustii>g  primary  fuel. 

Perform  relative  accuracy  test  audits  for 
each  flow  monitor  at  each  of  three  gas  flow 
rates  (or  unit  operating  levels):  (1)  The 
minimum  safe  and  stable  operating  level  (2) 
90.0  percent  or  greater  of  maximum  operating 
level,  and  (3)  at  the  normal  operating  level  or 
an  ev-enly  spaced  intermediary  fkw  velocity 
if  the  normal  operating  level  is  within  10.0 
percent  of  (1)  or  (2)  above.  These  test  audits 
shall  be  performed  while  the  unit  (or  units,  if 
more  than  one  unit  exhausts  into  the  stack  or 
duct)  is  combusting  primary  fuel  and  must  be 
completed  within  a  7-day  period. 

Beginning  January  1,  2000.  perform  relative 
accuracy  test  audits  for  each  combined  SOj- 
flow  monitoring  system  at  each  of  three  gas 
flow  rates  (or  unit  operating  levels):  (1)  The 
minimum  safe  and  stable  operating  level  (2) 
90.0  percent  or  greater  of  the  maximum 
operating  level  and  (3)  at  the  normal 
operating  level  or  an  evenly  spaced 
intermediary  flow  velocity  if  iJic  normal 
operating  level  is  within  lOi)  percent  of  (1)  or 
(2)  above.  These  combined  system  test  audits 
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for  the  monitor  or  monitoring  system  to 
complete  95.0  percent  of  the  concentration  or 
emission  rate  stepchange.  For  monitors  or 
monitoring  systems  that  perform  a  series  of 
operations  (purge,  sample  aiwlyze.  etc),  time 
the  injections  of  the  calibration  gases  so  they 
will  produce  the  longest  possible  response 
time. 

Cycle  time/response  time  lest  results  are 
acceptable  for  monitor  or  monitoring  system 
certification  if  none  of  the  response  times 
exceedlSmin.  Beginning  on  January  1.2000,      . 
a  cycle  time/response  time  test  will  be 
required  for  each  combined  SOs-flow 
monitoring  system.  The  response  time  of  the 
combined  system  shall  not  enceed  15  min. 
6.6    Relative  Accuracy  and  Bias  Tests. 
Perform  relative  accuracy  test  audits  for  each 
SOj  pollutant  concentration  monitor,  flow 
monitor,  and  NO,  continuous  emission 
monitoring  system,  and.  beginning  January  1. 
2000,  for  each  combined  SOj-flow  monitoring 
system.  Data  from  the  relative  accuracy  lest 
audits  shall  be  used  to  calculate  bias  as  well 
as  relative  accuracy. 

Each  day  during  which  a  relative  accuracy 
test  audit  is  being  performed,  conduct  and 
record  the  results  of  a  calibration  error  test 
(or  electronic  drift  test  for  flow  monitors  that 
cannot  perform  daily  calibration  error  tests) 
prior  to  any  audit  runs.  Eadt  relative 
accuracy  test  audit  must  be  completed  within 
a  7-day  period.  No  adjustments  or  rcpans  to 
the  monitor  or  monitoring  system  other  than 
routine  calibration  error  checks  shall  be 
performed  during  relative  accuracy  test 
audits.  Modifications  to  the  Sd  pollutant 
concentration  monitor,  flow  monitor,  and  the 
NO,  continuous  emission  monitoring  system, 
e.g.,  changing  the  sampling  frequency, 
changing  cleaning  frequencies,  or  modifying 
time-shared  systems,  are  prohibited  during 
the  test  audits. 

Perform  relative  accuracy  test  audits  for 
each  SOi  pollutant  concentration  monitor  or 
NO,  continuous  emission  monitoring  systems 
at  a  single  unit  operating  level  greater  than  or 
equal  to  500  percent  of  maximum  steam 
capacity  while  the  unit  {or  units,  if  more  than 
one  unit  exhausts  into  the  ctack  or  <kct)  is 
combusting  primary  fuel. 

Perform  relative  accurai^y  test  audits  for 
each  flow  monitor  at  each  of  three  gs«  flow 
rates  (or  unit  operating  levels):  (1)  The 
minimum  safe  and  stable  operating  level  (2) 
90.0  percent  or  greater  of  maximum  operating 
level,  and  (3)  at  the  normal  operating  level  or 
an  ex'cnly  spaced  intermediary  flow  velocity 
if  the  normal  operating  level  is  within  10.0 
percent  of  (1)  or  (2)  above.  These  test  audits 
shall  be  performed  while  the  unit  (or  unth,  if 
more  than  one  unit  exhausts  into  the  stack  or 
duct)  is  combusting  primary  fuel  and  must  be 
completed  within  a  7-day  period. 

Beginning  January  1,  2000.  perform  relative 
accuracy  test  audits  for  each  combined  SOj- 
flow  monitoring  system  at  each  of  three  gas 
flow  rates  (or  unit  operating  levels):  (1)  The 
minimum  safe  and  stable  operating  level  (2) 
90.0  percent  or  greater  of  the  maximum 
operating  level  and  (3)  at  the  normal 
operating  level  or  an  evenly  spaced 
intermediary  flow  vebcity  if  the  nornkil 
operating  level  is  within  10.0perceot  of  (1)  of 
(2)  above.  These  combined  system  test  audits 
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shall  be  performed  concurrently  with  the  test 
audits  for  the  SO;  pollutant  concentration 
monitor  and  the  flow  monitor  while  the  unit 
(or  units,  if  more  than  one  unit  exhausts  into 
the  stack  or  duct]  is  combusting  primary  fuel. 
The  test  audits  must  be  completed  within  a  7- 
day  period. 

6.6.1  Reference  Method  Measurement 
Location.  Select  a  location  for  reference 
method  measurements  that  is  (1)  accessible; 
(2)  at  least  two  equivalent  diameters 
downstream  from  the  nearest  emission 
control,  the  point  of  pollutant  generation,  or 
other  point  at  which  a  change  in  the  pollutant 
concentration  or  flow  rate  may  occur;  and  (3) 
at  least  a  half  equivalent  diameter  upstream 
from  any  flow  disturbance,  such  as  the 
discharge  to  the  atmosphere  or  emission 
control.  The  reference  method  measurement 
location  shall  be  in  the  same  proximity  as  the 
monitor  or  monitoring  system  location.  The 
reference  method  measurement  location  must 
meet  the  requirements  of  Method  1  in  40  CFR 
part  60.  appendix  A.  for  volumetric  flow,  or 
Performance  Specification  2  in  40  CFR  part 
60.  appendix  B.  for  SOj  and  NO,  continuous 
emission  monitoring  systems,  as  appropriate, 
unless  otherwise  approved  by  the 
Administrator. 

6.6.2  Traverse  Point  Selection.  Select 
traverse  points  that  ensure  acquisition  of 
representative  samples  of  pollutant 
concentration,  emission  rate,  and  flue  gas 
flow  rate  over  the  stack  or  duct  cross  section 
according  to  the  following  procedures. 
Establish  a  "measurement  line"  that  passes 
through  the  centroidal  area  and  in  the 
direction  of  any  expected  concentration  or 
flow  slratiFication.  If  this  line  interferes  with 
the  monitor  or  monitoring  system 
measurements,  displace  the  line  up  to  30.0  cm 
(or  5.0  percent  of  the  equivalent  diameter  of 
the  cross  section,  whichever  is  less)  from  the 
centroidal  area.  Locale  three  traverse  points 
at  16.7,  50.0,  and  83.3  percent  of  the 
measurement  line.  If  the  measurement  line  is 
longer  than  2.4  m  and  concentration  or  flow 
rate  stratification  is  not  expected,  the  tester 
may  choose  to  locate  the  three  traverse 
points  on  the  line  at  0.4, 1.2.  and  2.0  m  from 
the  slack  or  duct  wall.  The  tester  may  select 
other  traverse  points  provided  that  they  can 
be  shown,  to  the  satisfaction  of  the 
Administrator,  to  provide  a  representative 
sample  over  the  stack  or  duct  cross  section. 
Conduct  all  reference  method  tests  within  3.0 
cm  of  the  traverse  points,  but  not  less  than  3.0 
cm  from  the  stack  or  duct  wall. 

6.6.3  Sampling  Sl.'-atesy-  Conduct  the 
reference  method  tests  so  Ihey  will  yield 
results  representative  of  the  pollutant 
concentration,  emission  rale,  and  flue  gas 
flow  rate  from  the  unit  and  can  be  correlated 

•  with  the  pollutant  concentration  monitor, 
diluent  gas  monitor,  flow  monitor,  NO, 
continuous  emission  monitoring  system,  and 
combined  SO^-flow  monitoring  system 
measurements.  Although  it  is  preferable  to 
conduct  Ihe  diluent  (Oi  or  CO;) 
measurements  and  any  moisture 
measurements  that  may  be  needed 
simultaneously  with  the  pollutant 
concentration  and  flue  gas  flow  rate 
measurements,  diluent  and  moisture 
measurements  taken  within  30-min  to  60-min 
of  these  measurements  will  be  acceptable  for 


estimating  pollutant  mass  emission  rate 
relative  to  the  heat  input  of  the  fuel  (lb/ 
mmBlu)  or  pollutant  mass  emissions  per  unit 
time  (Ib/hr).  In  order  to  properly  correlate 
individual  NO,  continuous  emission 
monitoring  system,  volumetric  flow  rale,  and 
combined  SOj-flow  monitoring  system  data 
with  the  reference  method  data,  mark  Ihe 
beginning  and  end  of  each  reference  method 
test  run  (including  the  exact  time  of  day)  on 
the  individual  chart  recorder(s)  or  other 
permanent  recording  device(s)  for  the 
pollutant  mass  emission  rate. 

Use  the  following  sampling  strategies  for 
the  reference  method  tests. 

For  integrated  samples,  e.g..  Method  6  and 
Method  4,  make  a  sample  traverse  of  at  least 
21  min,  sampling  for  7  min  at  each  traverse 
point. 

For  grab  samples,  e.g..  Method  7,  take  one 
sample  at  each  traverse  point,  scheduling  the 
grab  samples  so  that  they  are  taken 
simultaneously  (within  a  3-min  period]  or  are 
spaced  in  equal  intervals  of  time  over  a  21- 
min  (or  less)  period.  A  test  run  for  grab 
samples  must  contain  at  least  three  separate 
measurements. 

When  testing  the  relative  accuracy  of  a 
combined  SOj-  flow  monitoring  system, 
perform  a  Method  2  run  simultaneously  with 
each  SOi  pollutant  concentration  reference 
method  test  run.  Also  perfortn  a  moisture 
determination  analysis  (if  needed)  using 
Method  4.  The  Method  2  velocity  traverse 
points  shall  be  sampled  for  equal  lengths  of 
time  and  at  evenly  spaced  intervals  over  the 
duration  of  the  pollutant  concentration 
sample  run. 

6.6.4  Correlation  of  Reference  Method 
and  Continuous  Emission  Monitoring  System. 
Flow  Rate,  and  Combined  Emission  Rates. 
Confirm  that  the  monitor  or  monitoring 
system  and  reference  method  test  results  are 
on  consistent  moisture,  pressure, 
temperature,  flow,  and  diluent  concentration 
bases  (e.g.,  since  the  flow  monitor  measures 
flow  rate  on  a  wet  basis.  Method  2  test 
results  must  also  be  on  a  wet  basis).  Also, 
consider  the  response  times  of  the  pollutant 
concentration  monitor,  the  continuous 
emission  monitoring  system,  and  the  flow 
monitoring  system  to  ensure  comparison  of 
simultaneous  measurements. 

For  each  relative  accuracy  tisl  audit  run, 
compare  the  measurements  obtained  from  the 
monitor  or  continuous  emission  monitoring 
system  (in  ppm,  percent  CO:  or  Ch.  Ib/hr,  lb/ 
mmBtu,  or  other  units)  against  the 
corresponding  reference  method  values. 
Tabulate  the  paired  data  in  a  table  such  as 
the  one  shown  in  Figure  2. 

6.6.5  Number  of  Reference  Method  Tests. 
A  minimum  of  nine  sets  of  paired  monitor  (or 
monitoring  system)  and  reference  method  test 
data  shall  be  performed  for  every  required 
(i.e.,  certification,  quarterly,  semiannual,  or 
annual]  relative  accuracy  or  bias  test  audit. 
For  the  certification  and  periodic  quality 
assurance  relative  accuracy  or  bias  test 
audits  for  flow  monitors  and  combined  SO.-- 
flow  monitoring  systems,  a  minimum  of  nine 
sets  shall  be  performed  at  each  of  the  three 
gas  flow  rates  specified  in  section  6.6. 
Conduct  each  set  within  a  period  of  30  to  60 
min.  The  data  set  used  for  the  relative 
accuracy  calculation  shall  also  be  used  for 
the  bias  calculation. 


Note:  The  tester  may  choose  to  perform 
more  than  nine  sets  of  reference  methoo 
tests.  If  this  option  is  chosen,  the  tester  may, 
at  his  or  her  discretion,  reject  a  maximum  of 
three  sets  of  the  lest  results  as  long  as  the 
total  number  of  test  results  used  to  determine 
the  relative  accuracy  or  bias  is  greater  than 
or  equal  to  nine.  The  tester  must  report  all 
data  including  Ihe  rejected  data.  All  reference 
method  lesl  results  including  those  in 
preparatory  or  practice  trials  shall  be 
reported. 

6.6.6    Reference  Methods.  Methods  2;  3  or 
3A:  4:  6.  6A.  6B.  or  6C;  and  7.  7A.  7B.  7Q  7D. 
or  7E  from  appendix  A  of  40  CFR  part  60  or 
their  approved  alternatives  are  the  reference 
methods  for  velocity,  diluent  gas  (O-  and 
COi).  moisture.  SO:,  and  NO,,  respectively. 

7.  Calculations. 

7.1     Calibration  Error.  Analyze  the 
calibration  error  data  for  pollutant 
concentration  monitors,  diluent  gas  monitors, 
and  flow  monitors  that  perform  c.ilibration 
error  tests  as  follows.  Calculate  the 
calibration  error  as  a  percentage  of  the 
reference  value  at  the  low-level,  mid-level 
and  high-level  concentrations  or  reference 
signals  specified  in  Sections  6.2  and  6.3. 
Perform  this  calculation  each  day  during  the 
7-day  certification  test.  Use  the  following 
equation  to  calculate  calibration  error. 


CE  = 


R-A 
R 


X 100         (Eq.  7-1) 


where: 

CE=Calibration  error,  as  a  percentage  of  the 
reference  value. 

R  =  Low-,  mid-,  or  high-level  calibration  gas 
or  reference  signal  introduced  into  the 
monitor,  monitoring  system,  or  flow 
sensor  analyzer  (ppm  or  other 
appropriate  units).  (If  the  low-level 
calibration  gas  or  reference  signal  is 
zero,  use  8.0  ppm  or  other  appropriate 
units). 

A  =  Average  of  the  three  monitor,  monitoring 
system,  or  analyzer  responses  to  the 
calibration  gas  or  reference  signal  (ppm 
or  other  appropriate  units). 

7.2  Electronic  Drift.  Analyze  the 
electronic  drift  data  for  flow  monitors  that  do 
not  perform  daily  calibration  error  lists  as 
follows.  Calculaic  the  electronic  drift  as  a 
percentage  of  the  reference  value  hi  the  low- 
level,  mid-  level,  and  high-level  refircnce 
signals  specified  in  Section  6.3  using  Equation 
7-1.  Perform  this  calculation  each  day  during 
the  7-duy  certification  test. 

7.3  Relative  Accuracy  for  SO;  PolliiUnt 
Concentration  Monitors.  Diluent  Gas 
Monitors,  and  Flow  Monitors.  Aiihlyze  the 
relative  accuracy  lesl  audit  dnta  from  the 
reference  method  tests  for  SO'  t"  'lutant 
concentration  monitors,  diluci't  gas  monitors, 
and  flow  monitors  using  the  folKuving 
procedures.  Summarize  the  results  on  a  data 
sheet.  An  example  is  shown  in  Fiy.irr  2. 
Calculate  the  mean  of  thu  n'.onl'oi  or 
monitoring  system  measurement  values. 
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Calculate  the  mean  of  the  refenmce  method 
values.  Using  d<ita  from  the  automated  data 
ucquisition  and  handling  system,  calculate 
the  arithmetic  diffprences  between  the 
reference  method  and  monitor  measurement 
data  sets.  Then  calculate  the  arithmetic  mean 
of  the  difference,  the  standard  deviation,  the 
confidence  coefficient,  and  the  monitor 
relative  accuracy  using  the  following 
procedsires  and  equations. 

7.3.1     Arithmetic  Mean.  Calculate  the 
arithmetic  mean  of  the  difference,  i  of  a  data 
set  as  follows. 


d  = 


d. 


n     i-I 


where: 

n  =  Number  of  data  points 


i=1 


d,^  Algebraic  sum  of  the  individual 
differences  dj. 
|Fu.  7-21      d.=The  difference  between  a  reference 
method  value  and  the  corresponding 
continuous  emission  monitoring  system 
value  (RM,-CEM,)  ai  a  given  point  in 
lime  i 
Whea  calculating  the  arithmetic  mean  of 
the  difference  of  a  flow  monitor  data  set.  be 
sure  to  correct  the  monitor  measuremervts  for 
moisture  if  applicable 

7.3.2    Standard  Deviation.  Calculate  the 
standard  de\-iation.  S^.  of  a  data  set  as 
follows 


Sd  = 


n 


■|2  T  ^/2 


n 
i=l 


^ n 


n-1 


(Eq.    7-3) 


7.3.3    Confidence  Coefficient.  Calculate 
the  confidence  coefficient  (one-tailed),  cc.  of 
a  data  set  as  follows. 


CC= 


(Eq.  7-4) 


where: 

to.02s  =  t  value  (see  Table  7-1). 

TaBL£  7-1  T-VAIX^ES 


n-1 

k«» 

n-1 

b«> 

n-1 

Uo» 

1 

12.706 

12 

2.179 

23 

2.069 

2 

4.303 

13 

^160 

24 

2.064 

3....„.. 

3.182 

14 

2.145 

25 

2.060 

4._ 

2776 

15 

2.131 

26 

2J3S6 

5 

2.571 

16 

2.120 

27 

2.052 

6 

2.447 

17 

2.1 1C 

28 

2048 

7 

2J6£ 

13 

2.101 

29 

2.045 

8 

2306 

19 

2.093 

30 

2042 

9 

226i 

20 

2.066 

M) 

2  021 

10 

2226 

21 

2.060 

60 

2000 

11 

2.201 

22 

2074 

>60 

1.960 

7.3.4    Relative  Accuracy.  Calculate  the 
relative  accuracy  of  a  data  set  using  the 
following  equation. 


RA- 


RM 


yioo 


(Eq.  7-5) 


where 

RM  =  Arithmetic  mean  of  the  reference 
method  values. 

Units  where  the  average  of  the  monitor 
measurements  of  SOi  concentration  during 
the  relative  accuraqr  test  audit  is  less  than  or 
equal  to  250.0  ppm  may  use  an  alternative 
standard  for  SOi  pollutant  concentration 
monitor  relative  accuracy  deHned  in  terms  of 
I dj.  For  these  units,  Id|  shall  not  exceed  15.0 
ppm. 

L'nifs  wheie  the  average  of  the  flow 
monitor  measurements  of  stack  gas  velocity 
during  the  relative  accuracy  test  audit  is  less 
Ihun  or  equal  to  10.0  fps  may  use  an 
alternative  standard  for  flow  monitor  relative 
an  uracy.  defined  in  terms  of  [dj.  For  these 
units,  ld(  shall  not  exceed  1.0  fps. 

7.4    Relative  Accuracy  for  .\'0,  Continuous 
Kmission  Monitoring  Systems.  Analyze  the 
relative  aucura(.-y  lest  audit  data  from  the 
reference  method  tests  for  NO,  continuous 
I  emissions  monitoring  system  as  follows. 

7.4.1    AfO,  Emission  Rate  (Instrumental 
Method).  For  each  Method  7E  sample  mn, 
multiply  Cko..  <he  NO,  concentration  in  ppm, 
by  1.194  X  10  '  (Wj/dscf)/ppm.  to  convert  it  to 
units  of  tb/dscf.  Then,  use  the  diluent  (Oj  or 
COi)  reference  method  results  for  the  run  to 
convert  Qwh  from  Ib/dscf  to  Ib/mmBtu  units. 
Use  Equation  2-3  or  2-4  in  appendix  E  of  this 
part,  as  appropriate. 


7.4.2  NO^  Emission  Rate  (Wet 
Chemistry).  For  each  Method  7,  7A.  7B.  7C.  or 
7D  sample  run,  calculate  Cno..  the  NO, 
concentration  expressed  as  NO2,  using  the 
data  reduction  procedures  in  the  applicable 
method.  For  grab  samples,  Cso.  is  the  average 
of  all  samples  taken  during  the  run.  if  Cvn,  is 
in  mg/dscm,  multiply  by  6.24X10  'to  convert 
it  lo  Ib/dscf.  Then,  use  the  diluent  (O2  or  COj) 
reference  method  results  for  the  run  to 
convert  from  Ib/dscf  to  Ib/mmBlu.  Use 
Equation  2-3  or  2-4  in  appendix  E  of  this  part, 
as  applicable. 

7.4.3  yVO,  Emission  Rate  (Monitoring 
System).  For  each  test  run  in  a  data  set. 
calculate  the  average  NO,  emission  rate  (in 
Ib/mmBtu).  by  means  of  the  data  acquisition 
and  handling  system,  during  the  time  period 
of  the  test  run.  Tabulate  the  results  as  shown 
in  example  Figure  2. 

7.4.4  Relative  Accunicy.  Use  the 
equations  and  procedures  in  Section  7.3 
above  to  calculate  the  relative  accuracy  for 
the  NO,  continuous  emission  monitoring   . 
system.  In  using  Equation  7-2.  "d"  shall,  for 
each  run.  be  the  difference  between  the  NO. 
emission  rate  values  (in  Ib/mraBtu)  obtained 
from  the  reference  method  dat»  and  the  NO, 
continuous  emission  monitoring  system. 

Units  where  the  average  of  the 
monitoring  system  measurements  during 
the  relative  accuracy  test  audit  is  less 
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d,  -  Algebraic  sum  of  the  individuHl 
differences  d*. 
(Fq.  7-2J      d,=The  differenc*  between  a  reference 
method  value  and  the  corresponding 
continuous  emission  monitoring  system 
value  (RM,-CEM,)  ai  a  given  point  in 
time  i 
Whea  calculating  the  arithmetic  mean  of 
the  difference  of  a  flow  monitor  data  set.  be 
sure  to  correct  the  monitor  measuremervts  for 
moisture  if  applicable 

7.3.2    Standard  Deviation.  Cakuiale  the 
standard  deviation,  S^,  of  a  data  set  as 
foflows 


n2   -.1/2 


(Eq.    7-3) 
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7.4.2  M3.  Emission  Rate  (Wet 
Chemistry/.  For  each  Method  7,  7A.  7B.  7C.  or 
711  sample  run,  calculate  Cno..  the  NO, 
concentration  expressed  as  N02,  using  the 
data  reduction  procedures  in  the  applicable 
method.  For  grab  samples,  Cso.  is  the  average 
of  all  samples  taken  during  the  run.  if  Cvn,  is 
in  mg/dscm,  mirttiply  by  6.24X10  'to  convert 
it  lo  Ib/dscf.  Then,  use  the  diluent  {O2  or  COj) 
refererjce  method  results  for  the  run  to 
convert  from  Ib/dscf  to  Ib/mmBlu.  Use 
Equation  2-3  or  2-4  in  appendix  E  of  this  part, 
as  applicable. 

7.4.3  M3,  Emission  Rale  (Monitoring 
System).  For  each  test  run  in  a  data  set. 
calculate  the  average  NO,  emission  rate  [in 
Ib/mmBtu),  by  means  of  the  data  acquisition 
and  handling  system,  during  the  time  period 
of  the  test  run.  Tabulate  the  results  as  shown 
in  example  Figure  2. 

7.4.4  Relative  Accurucy.  Use  the 
equations  and  procedures  in  Section  7.3 
above  to  calculate  the  relative  accuraty  for 
the  NO,  continuous  emission  monitoring   . 
system.  In  using  Equation  7-2.  "d"  shall,  for 
each  run.  be  the  difference  between  the  NO, 
emission  rate  values  (in  Ib/mmBtu)  obtairied 
from  the  reference  method  data  and  the  NO, 
continuous  emission  monitoring  system. 

Units  where  the  average  of  the 
monitoring  system  measurements  during 
the  relative  accuracy  lest  audit  is  less 


than  or  equal  to  0.50  Ib/mmBtu  may  use 
an  alternative  standard  for  NO, 
continuous  emission  monitoring  system 
relative  accuracy  defined  in  terms  of 
I  d  I .  For  these  units.  |  d  |  shall  not 
exceed  0.05  Ib/mmBtu. 

7.5  Relative  Accuracy  for  Combined  SO;- 
Flow  Monitoring  Systems.  Beginning  on 
January  1,  2000.  use  the  equations  and 
procedures  in  Section  7.3  above  to  calculate 
the  relative  accuracy  for  the  combined  SOj- 
flow  monitoring  system.  In  using  Equation  7- 
2,  "d"  shall,  for  each  run,  be  the  difference 
between  the  SO:  emission  rate  values  (in  lb/ 
hr)  obtained  from  the  reference  method  data 
for  SO:  concentration  and  flow  rate  and  the 
combined  SQj-flow  monitoring  system. 

7.6  Bias  Test  and  Adjustment  Factor.  Test 
the  relative  accuracy  test  audit  data  sets  for 
SOj  pollutant  concentration  monitors,  flow 
monitors,  NO,  continuous  emission 
monitoring  systems  and,  beginning  January  1. 
2000.  for  combined  SOs-flow  monitoring 
systems  for  bias  using  the  procedures 
outlined  below. 

7.6.1     Arithmetic  Mean.  Calculate  the 
arithmetic  mean  of  the  difference,  d,  of  the 
data  set  using  Equation  7-2.  To  calculate  bias 
for  an  SO;  pollutant  concentration  monitor 
"d"  shall,  for  each  paired  data  point,  be  the 
difference  between  the  SO;  concentration 
values  (in  ppm)  obtained  from  the  reference 


method  and  the  monitor.  To  calculate  t)ias  for 
a  flow  monitor,  "d"  shall,  for  each  paired 
data  point  be  the  difference  between  the  flow 
rate  values  (in  scfh)  obtained  from  the 
reference  method  and  the  monitor.  To 
calculate  bias  for  a  NO,  continuous  emission 
monitoring  system,  "d"  shall,  for  tach  oaired 
data  point,  be  the  difference  between  the 
NO,  emission  rate  values  (in  Ib/mmBtu) 
obtained  from  the  reference  method  and  the 
monitoring  system.  To  calculate  bias  for  a 
combilfed  SO2-  flow  monitoring  system,  "d" 
shall,  for  each  paired  data  point,  be  the 
difference  between  the  SO3  mass  emissions 
per  unit  time  (in  Ib/hr)  obtained  from  the 
reference  methods  and  the  monitoring 
system. 

Bias  tests  for  flow  monitors  and.  beginning 
on  January  1.  2000.  for  combined  SOj-flow 
monitoring  systems  shall  be  performed  at  the 
normal  operating  level  only. 

7.6.2    Standard  Deviation.  Calculate  the 
standard  deviation.  S^.  of  the  data  set  using 
Equation  7-3. 

7£.3    Confidence  Coefficient.  Calculate 
the  confidence  coefficient,  cc,  of  the  data  set 
using  Equation  7-4. 

7.6.4    Bias  Test.  If  the  mean  difference,  d, 
is  greater  than  |cc|,  the  monitor  or 
monitoring  system  has  failed  to  meet  the  bias 
test  requirement.  For  flow  monitor  bias  tests 
and.  beginning  on  January  1.  2000,  for 


combined  SOi-flow  monitoring  system  bias 
tests,  if  the  mean  difference,  d  is  greater  than 
|cc|  at  the  normal  operating  level,  the 
monitor  has  failed  to  meet  the  bias  test 
requirement. 

7.6.5    Bias  Adjustment.  If  the  monitor  or 
monitoring  system  fails  to  meet  the  bias  test 
reqifirement,  the  owner  or  operator  shall 
adjust  the  values  obtained  from  the  monitor 
using  the  following  equation. 


(Eq.  7-r.) 


CEM,«*"«*  ^  tT.M 

where: 

CEM,'*°"""=  Data  (measurements)  provided 

by  the  monitor  at  time  i. 
CEM,»*''"^  =  Data  value,  adjusted  for  bias,  at 

time  i. 
3  =  Arithmetic  mean  of  the  difference 

obtained  during  the  failed  bias  test  using 

Equation  7-2. 
CEM  =  Mean  of  the  data  values  provided  by 

the  monitor  during  the  failed  bias  test. 
This  adjustment  shall  be  applied 
prospectively  to  all  monitor  or  monitoring 
system  data  from  the  date  and  time  of  the 
failed  bias  test  until  the  date  and  time  of  a 
relative  accuracy  test  audit  that  does  not 
show  bias. 
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Figure  2:  Relative  accuracy  determination  (pollutant  and  diluent  monitors). 


a. 


90 


n 


01 

Z 

p 

to 
w 
to 


H 
c 
re 
as 

Q. 


D 

(t 

re 

3 

a- 

o 


CO 
CO 


o 
•o 

o 

09 

re 
o. 

58 


Ul 


Date  and 
time 

Stack  moisture 

Date  and 
time 

Flow  rate  (40%) 

1 

Flow  rate  (60%) 

Date  and 
time 

Flow  rate  (90%) 

RM    1    M     1  Diff 

RM     1    M     1  Diff 

Date  and 
time 

RM    1    M     1  Diff 

RM    1    M      1  Diff 

Run 
No. 

%H20 

(scf/hr)  * 

(scf/hr)  * 

(scf/t>r)  * 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Average 

Confidence  Interval 

Accura 

cy 

03 

its 

w 


Make  sure  that  RM  and  M  data  are  on  a  wet  basis. 


Figure  2  (cont'd):  Relative  accuracy  determination  (moisture  and  flow  monitors). 
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Figure  2  (cont'd):  Relative  accuracy  determination  (NOx/diluent  combined  system). 
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Appendix  B  to  Part  75— Quality 
Assurance  and  Quality  Control 
Procedures 

1.  Quality  Control  Program. 

Each  owner  or  operator  of  an  affected  unit 
shiill  develop  and  implement  a  quality  control 
program  for  the  overall  continuous  emission 
monitoring  system  and  its  components.  As  a 
minimum,  each  quality  control  program  must 
include  a  written  plan  thai  describes  in  detail 
complete,  step-by-step  procedures  and 
operations  for  each  of  the  following  activities. 

1.1  Calibration  Error  Test  Procedures. 
Identify  calibration  error  test  procedures 
peculiar  to  the  continuous  emission 
monitoring  system  that  may  require  \ariance 
from  the  procedures  in  appendix  A  of  this 
part  (e.g.,  how  gases  shall  be  injected, 
adjustments  of  flow  rates  and  pressures, 
length  of  lime  for  injection  of  calibration 
g..ses,  steps  for  obtaining  calibration  error, 
and  when  calibration  adjustments  should  be 
made). 

1.2  Calibration  Adjustments.  Explain  how 
erfch  component  of  the  continuous  emission 
monitoring  system  will  be  adjusted  to  provide 
correct  responses  to  calibration  gases  and 
reference  signals  both  initially  and  after 
repairs  or  corrective  action.  Identify 
eqiiations,  conversion  factors,  assumed 
moisture  content,  and  other  factors  affecting 
calibration  of  the  continuous  emission 
nsonitoring  system. 

1.3  Preventive  Maintenance.  Identify 
procedures,  including  those  specified  by  the 
manufacturers,  needed  to  maintain  the 
continuous  emission  monitoring  system  in 
proper  operating  condition.  Include 
provisions  for  maintaining  an  inventory  of 
spare  parts. 

1.4  Audit  Procedures.  Identify  procedures 
and  details  peculiar  to  the  installed 
continuous  emission  monitoring  system  that 
are  to  be  used  for  relative  accuracy  test 
audits,  such  as  sampling  and  analysis 
methods. 

1.5  Recordkeeping  and  Reporting. 
Describe  procedures  that  will  be  used  to 
implement  the  recordkeeping  and  reporting 
requirements  in  S  75.22  and  S  "523  of  the 
ri-gulation. 

2.    Quality  Assurance  Procedures. 

2.1    Daily  Assessments. 

2.1.1    Calibration  Error  Tests  for  Pollutant 
Concentration  and  Diluent  Cos  Monitors. 
Test,  record,  and  compute  the  calibration 
error  of  each  pollutant  concentration  and 
diluent  gas  monitor  at  least  once  daily 
(.ipproximately  every  24  hr)  at  two 
concentrations:  (1)  li)w-level — zero  to  20 
percent  of  span,  and  (2)  high-level — 80  to  100 
percent  of  span.  Perform  daily  calibration 
error  tests  in  accordance  with  the  procedures 
and  equations  in  sections  6  and  7  of  appendix 
A  of  this  part  and  use  only  I'rotocol  J,  NIST/ 
EP.Vapproved  certified  reference  material,  or 
s'andard  reference  material  gases.  Do  not 
make  calibration  adjustments  for  low-level 
concentration  measurements  before 
completion  of  the  high-level  concentration 
calibration  error  checks.  Perform  daily 
calibration  error  tests  for  both  ranges  of  a 
dual-range  monitor, 

2.1 .2    Calibration  Error  or  Electronic  Drift 
Tost  for  Flow  Monitors.  Perform 


manufacturer-recomrfiended  zero  and 
calibration  procedures  on  each  flow  monitor 
daily,  or  more  frequently  if  recommended  by 
the  manufacturer.  Record  flow  monitor  output 
before  and  after  any  adjustments.  Sot 
instrument  span  so  that  the  average 
volumetric  flow  lies  between  40.0  and  75.0 
percent  of  span.  Whenever  the  monthly 
average  volumetric  flow  falls  below  40.0 
percent  or  rises  above  75.0  percent  of  span, 
adjust  the  span  so  that  the  average 
volumetric  flow  is  within  the  cited  ranges. 

Test,  record,  and  quantify  the  calibration 
error  of  each  flow  monitor  that  performs 
daily  calibration  error  tests  (approximately 
every  24  hours)  at  two  gas  flow  rates:  (1)  low- 
leiel — the  minimum  safe  and  stable  operating 
level,  and  (2)  high-level— the  maximum 
normal  operating  level  Daily  calibration 
error  tests  for  flow  monitors  must  provide  a 
check  of  the  entire  measurement  system  frmn 
the  probe  tip  through  the  data  acquisition  and 
handling  system. 

Test,  record,  and  quantify  the  electronic 
drift  of  each  flow  monitor  that  does  not 
perform  daily  calibration  error  tests  at  two 
electronic  signal  levels:  (1)  43  to  75  percent  of 
span,  and  (2)  80  to  100  percent  of  span.  Daily 
electronic  drift  tests  for  flow  monitors  must 
provide  a  check  of  all  electronic  components 
of  the  flow  monitor. 

2.1.3  Recalibration.  The  calibration  must, 
at  a  minimum,  be  adjusted  whenever  the 
daily  calibration  error  exceeds  the  limits  of 
the  applicable  performance  specification  for 
the  pollutant  concentration  monitor,  diluent 
gas  monitor,  or  flow  monitor  in  appendix  A  of 
this  part. 

2.1.4  Out-of-Control  Period.  An  out-of- 
control  period  occurs  when  the  calibration 
error  or  electronic  drift  exceeds  twice  the 
applicable  specification  (i.e..  when  the 
calibration  error  of  a  pollutant  concentration 
monitor  exceeds  5.0  percent,  the  calibration 
error  of  a  diluent  gas  monitor  exceeds  1.0 
percent,  or  the  caHbration  error  or  electronic 
drift  of  a  flow  monitor  exceeds  6.9  percent). 
The  oul-of-control  period  begins  with  the 
hour  of  the  failed  calibration  error  or 
electronic  drift  test  and  ends  with  the  hour  of 
the  satisfactory  calibration  error  or  electronic 
drift  test  following  recalibration  or  corrective 
action. 

2.1.5  Data  Recording.  Record  and 
tabulate  all  calibration  error  and  electronic 
drift  test  data  according  to  month,  day,  and 
magnitude  in  either  ppm.  percent  volume,  or 
scfh.  Program  monitors  that  automatically 
adjust  data  to  the  corrected  calibration 
values  (e.g.,  microprocessor  control)  to  record 
either:  (1)  The  unadjusted  concentration  or 
flow  rate  measured  in  the  calibration  error 
test  prior  to  resetting  the  calibration,  or  (2) 
the  magnitude  of  any  adjustment. 

2.1.6  Interference  Check.  For  ultrasonic 
and  differential  pressure  flow  monitors, 
perform  automatic  timed  periodic  back 
purging  (simultaneously  on  both  sides  of  the 
probe),  or  equivalent  method  of  sufficient 
force  and  frequency  to  keep  the  transceiver 
surface/sample  port,  and  the  probe  and  lines, 
respectively,  free  of  obstructions.  Inspect  and 
clean  the  probe  of  thermal  flow  monitors  at  a 
frequency  (daily  if  necessary)  that  ensures 
that  the  probe  remains  clean  at  alt  times. 

An  out-of-control  period  occurs  whenever 
an  interference  is  identified.  The  out-of- 


control  period  begins  with  the  hour  of  the 
failed  interference  check  and  ends  with  the 
hour  following  removal  of  the  interference. 
2.2    Quarterly  Assessments. 
2.2.1     Three-Point  Calibration  Error  Test. 
Perform  a  three-point  calibration  error  test 
for  each  pollutant  concentration  and  diluent 
gas  monitor  at  least  once  during  each 
calendar  quarter  (approximately  every  3 
months)  in  accordance  with  the  following 
procedures. 

Challenge  each  pollutant  concentration  or 
diluent  gas  monitor  with  Protocol  1,  NIST/ 
EPA-approved  certified  reference  material,  or 
standard  reference  material  calibration  gases 
at  the  three  concentrations  specified  in 
section  5.2  in  appendix  A  of  this  part  Perform 
separate  calibration  error  tests  for  each  range 
of  a  dual-range  monitor. 

Introduce  the  calibration  gas  at  the  probe. 
Operate  each  monitor  in  its  normal  sampling 
mode.  i.e..  pass  the  audit  gas  through  all 
filters,  scrubbers,  conditioners,  and  other 
monitor  components  used  during  normal 
sampling  and  through  as  much  of  the 
sampling  probe  as  is  practical.  Challenge  the 
monitor  three  times,  but  not  in  succession,  at 
each  concentration.  For  each  concentration, 
use  the  average  of  the  three  responses  to 
determine  the  calibration  error.  Use  separate 
audit  gas  cylinders  for  each  concentration. 

2.2.2    Interference  Checks.  Perform  a  leak 
check  and  pressure  transducer  check  on  each 
differential  pressure  flow  monitor  at  least 
once  during  each  calendar  quarter. 

2.2J    Relative  A  ccuracy  Test  A  udits  for 
Flow  Monitors.  Perform  a  relative  accuracy 
lest  audit  for  each  flow  monitor  that  does  not 
perform  daily  calibration  error  tests  at  least 
once  during  each  calendar  quarter  in 
accordance  with  the  procedures  specified  in 
section  6.6  of  appendix  A  of  this  part. 
(Quarterly  test  audits  shall  be  paformed  at 
normal  operating  load  and  shall  be  no  less 
than  two  months  apart).  However,  a  relative 
accuracy  test  audit  may  be  performed  during 
the  second  quarter  following  a  relative 
accuracy  test  audit  instead  of  the  next 
consecutive  quarter  under  <he  following 
conditions:  (1)  Prior  to  January  1, 2090,  when 
the  relative  accuracy  is  10.0  percent  or  less 
during  the  previous  audit;  and  (2)  on  and 
after  January  1. 2000.  when  the  relative 
accuracy  is  7.5  percent  or  less  during  the 
previous  audit.  Using  the  data  from  the 
relative  accuracy  test  audit,  calculate  relative 
accuracy  and  bias  for  each  flow  monitor  in 
accordance  with  the  procedures  and 
equations  specified  in  section  7  of  appendix 
A  of  this  part. 

A  maximum  of  two  relative  accuracy  test 
audit  trials  may  be  performed  for  the  purpose 
of  achieving  the  results  required  for  less 
frequent  relative  accuracy  test  audits. 
Whenever  two  trials  are  performed,  however, 
the  results  of  the  second  (later)  trial  must  be 
used  in  calculating  relative  accuracy  and 
bias. 

2.2.4    Out-of-Control  Period.  An  out-of- 
tontrol  period  occurs  under  any  of  the 
following  conditions:  (1)  The  calibration  error 
.at  any  of  the  three  concentrations  or  flow 
rates  in  the  quarterly  three-point  calibration 
error  lest  exceeds  twice  the  applicable 
specification  in  section  2.3  of  appendix  A  of 
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control  period  begins  with  the  hour  of  the 
failed  interference  check  and  ends  with  the 
hour  following  removal  of  the  interference. 
2.2    Quarterly  Assessments. 
2.2.1     Three-Point  Calibration  Error  Test. 
Perform  a  three-point  calibration  error  test 
for  each  pollutant  concentration  and  diluent 
gas  monitor  at  least  once  during  each 
calendar  quarter  (approximately  every  3 
months)  in  accordance  with  the  following 
procedures. 

Challenge  each  pollutant  concentration  or 
diluent  gas  monitor  with  Protocol  1.  NIST/ 
EPA-approvcd  certified  reference  material,  or 
standard  reference  material  calibration  gases 
at  the  three  concentrations  specified  in 
section  5.2  in  appendix  A  of  this  part  Perform 
separate  calibration  error  tests  for  each  range 
of  a  dual-range  monitor. 

Introduce  the  calibration  gas  at  the  probe. 
Operate  each  monitor  in  Its  normal  sampling 
mode,  i.e.,  pass  the  audit  gas  through  all 
filters,  scrubbers,  conditioners,  and  other 
monitor  components  used  during  normal 
sampling  and  through  as  much  of  the 
sampling  probe  as  is  practical.  Challenge  the 
monitor  three  times,  but  not  in  succession,  at 
each  concentration.  For  each  concentration, 
use  the  average  of  the  three  responses  to 
determine  the  calibration  error.  Use  separate 
audit  gas  cylinders  for  each  concentration. 

2.2.2    Interference  Checks.  Perform  a  leak 
check  and  pressure  transducer  check  on  each 
differential  pressure  flow  monitor  at  least 
once  during  each  calendar  quarter. 

2.2J    Relative  A  ccuracy  Test  A  udits  for 
Flow  Monitors.  Perform  a  relative  accuracy 
test  audit  for  each  flow  monitor  that  does  not 
perform  daily  calibration  error  tests  at  least 
once  during  each  calendar  quarter  in 
accordance  with  the  procedures  specined  in 
section  6.6  of  appendix  A  of  this  part. 
(Quarterly  test  audits  shall  be  paformed  at 
normal  operating  load  and  shall  be  no  less 
than  two  months  apart).  However,  a  relative 
accuracy  test  audit  may  be  performed  during 
the  second  quarter  following  a  relative 
accuracy  test  audit  instead  of  the  next 
consecutive  quarter  under  the  following 
conditions:  (1)  Prior  to  January  1, 2080,  when 
the  relative  accuracy  is  10.0  percent  or  less 
during  the  previous  audit;  and  (2)  on  and 
after  January  1, 2000,  when  the  relative 
accuracy  is  7.5  percent  or  less  during  the 
previous  audit.  Using  the  data  from  the 
relative  accuracy  test  audit,  calculate  relative 
accuracy  and  bias  for  each  flow  monitor  in 
accordance  with  the  procedures  and 
equations  specified  in  section  7  of  appendix 
A  of  this  part. 

A  maximum  of  two  relative  accuracy  test 
audit  trials  may  be  performed  for  the  purpose 
of  achieving  the  results  required  for  less 
frequent  relative  accuracy  test  audits. 
Whenever  two  trials  are  performed,  however, 
the  results  of  the  second  (later)  trial  must  be 
used  in  calculating  relative  accuracy  and 
bias. 

2.2.4    Out-of-Control  Period.  An  out-of- 
tontrol  period  occurs  under  any  of  the 
following  conditions:  (1)  The  calibration  error 
at  any  of  the  three  concentrations  or  flow 
rules  in  the  quarterly  three-point  calibration 
error  test  exceeds  twice  the  applicable 
specification  in  section  2.3  of  appendix  A  of 
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this  part,  or  (2)  prior  to  January  1.  2000.  the 
relative  accuracy  of  the  flow  monitor  exceeds 
15.0  percent,  or  (.1)  on  and  after  Jani'ary  1. 
2000.  the  relative  accuracy  of  the  flow 
monitor  exceeds  10.0  percent.  The  out-of- 
control  period  begins  with  the  hour  of  the 
failed  three-point  calibration  error  lest  or 
relative  accuracy  lest  audit  and  ends  with  the 
hour  of  a  satisfactory  three-point  calibration 
error  test  or  relative  accuracy  test  audit 
following  corrective  action  and/or  monitor 
repair. 

2.2.5    Bias  Adjustment  Factor.  If  a  flow 
monitor  fails  the  bias  test  specified  in  section 
7.6  of  appendix  A  of  this  part,  the  owner  or 
operator  shall  use  the  bias  adjustment  factor 
given  by  Equation  7-6  to  adjust  the  monitored 
data.  This  adjustment  factor  shall  be  applied 
prospectively  to  the  How  monitor  data  fro*^ 
the  date  and  time  of  the  failed  bias  test  until 
the  date  and  time  of  a  relative  accuracy  test 
audit  that  does  not  show  bias. 

2.3    Semiannual  Assessments. 

2.3.1  Relative  Accuracy  Test  Audit. 
Perform  a  component  and  system  relative 
accuracy  lest  audit  semiannually  and  no  less 
than  4  months  apart  for  each  SO:  pollutant 
concentration  monitor,  flow  monitor  that 
performs  daily  calibration  error  tests,  and 
NO,  continuous  emission  monitoring  system, 
and,  beginning  January  1,  2000.  combined 
SOj-flow  monitoring  system. 

Relative  accuracy  test  audits  may  be 
performed  on  an  annual  basis  in  the  fourth 
quarter  following  a  relative  accuracy  test 
audit  rather  than  on  a  semiannual  basis  in 
the  second  quarter  under  any  of  the  following 
conditions:  (1)  The  relative  accuracy  during 
the  previous  audit  for  an  SO7  pollutant 
concentration  monitor  or  NO,  continuous 
emissions  monitoring  system  is  7.5  percent  or 
less:  (2)  prior  to  January  1.  2000.  the  relative 
accuracy  during  the  previous  audit  for  a  flow 
monitor  is  10.0  percent  or  less:  (3)  on  and 
after  January  1,  2000,  the  relative  accuracy 
during  the  previous  audit  for  a  flow  monitor 
is  7.5  percent  or  less.  A  maximum  of  two 
relative  accuracy  test  audit  trials  may  be 
performed  for  the  purpose  of  achieving  the 
results  required  to  qualify  for  less  frequent 
relative  accuracy  test  audits.  Whenever  two 
trials  are  performed,  however,  the  results  of 
the  second  (later)  trial  must  be  used  in 
calculating  relative  accuracy  and  bias. 

2.3.2  Out-of-Control  Period.  An  out-of- 
control  period  occurs  under  any  of  the 
following  conditions:  (1)  The  relative 
accuracy  of  an  SOj  pollutant  concentration 
monitor  or  a  NO,  continuous  emission 
monitoring  system  exceeds  10.0  percent;  (2) 
prior  to  January  1.  2000.  the  relative  accuracy 
of  a  flow  monitor  exceeds  15.0  percent;  or  (3) 
on  and  after  January  1,  2(XX).  the  relative 
accuracy  of  a  flow  monitor  exceeds  10.0 
percent.  The  out-of-conlrol  period  begins  with 
the  hour  of  the  failed  relative  accuracy  test 
audit  and  ends  with  the  hour  of  a  satisfactory 
relative  accuracy  test  audit  following 
corrective  action  and/or  repair  of  the  monitor 
or  monitoring  system. 

2.3.3  Bias  Adjustment  Factor.  If  an  SO2 
pollutant  concentra'ion  monitor,  flow 
monitor,  or  NO,  continuous  emission 
monitoring  system  fails  the  bias  lest  specified 
in  section  7.6  of  appendix  A  of  this  p  ^rt.  the 
owner  or  operator  shall  use  the  bias 


adjustment  factor  given  by  Equation  7-6  to 
adjust  the  monitored  data.  This  adjustment 
factor  shall  be  applied  prospectively  to  the 
monitor  or  monitoring  system  data  from  the 
date  and  time  of  the  failed  bias  lest  until  the 
date  and  time  of  a  relative  accuracy  test 
audit  that  does  not  show  bias. 
2.4     Annual  Assessments. 

2.4.1  Three-Level  Relative  .Xccuracy  Test 
Audit  for  Flow  Monitors.  Perform  relative 
accuracy  test  audits  for  each  flow  monitor  at 
each  of  three  gas  flow  rales  (or  un't  opiating 
levels):  (1)  The  minimum  safe  and  stable 
operating  level.  (2)  no.O  percent  or  greater  of 
the  maximum  operating  level,  and  (3)  at  the 
normal  operating  level  or  an  evenly  spaced 
intermediary  flow  velocity  if  the  normal 
operating  level  is  withi^  10.0  percent  of  (1)  or 
(2)  above.  These  test.audits  shall  be 
performed  while  the  unit  (or  units,  if  more 
than  one  unit  exhausts  into  the  stack  or  duct) 
is  combusting  primary  fuel  and  must  be 
completed  within  a  7-day  period. 

Using  the  data  from  the  relative  accuracy 
test  audits,  calculate  monitor  relative 
accuracy  at  each  of  the  three' flow  rales 
(operating  levels)  and  bias  at  the  normal 
operating  level  in  accordance  with  the 
procedures  and  equations  specified  in  section 
7  of  appendix  A  of  this  part. 

2.4.2  Relative  Accuracy  Test  Audit  for 
Combined  SOi-Flow  Monitoring  System. 
Beginning  January  1.  2000,  at  least  once  every 
four  calendar  quarters,  perform  relative 
accuracy  test  audits  for  each  combined  SO;- 
flow  monitoring  system  at  each  of  three  gas 
flow  rales  (or  unit  operating  levels):  (1)  The 
minimum  safe  and  stable  operating  level.  (2) 
90.0  percent  or  greater  of  the  maximum 
operating  level,  and  (3)  at  the  normal 
operating  level  or  an  evenly  spaced 
intermediary  flow  velocity  if  the  normal 
operating  level  is  within  10.0  percent  of  (1)  or 
(2)  above.  These  combined  system  test  audits 
shall  be  performed  concurrently  with  the  test 
audits  for  the  SO}  pollutant  concentration 
monitor  and  the  flow  monitor  while  the  unit 
(or  units,  if  more  than  one  unit  exhausts  into 
the  stack  or  duct)  is  burning  primary  fuel.  The 
test  audits  must  be  completed  within  a  7-day 
period. 

Using  the  data  from  the  relative  accuracy 
test  audits,  calculate  the  relative  accuracy  of 
the  combined  SO;-flow  monitoring  system  at 
each  of  the  three  Pow  rale  (operating  levels) 
and  bias  at  the  normal  operating  level  in 
accordance  with  the  procedures  and 
equations  specified  in  Section  7  of  appendix 
A  of  this  part. 

2.4.3  Out-of-Control  Period.  An  out-of- 
control  period  occurs  under  any  of  the 
following  conditions:  (1)  Prior  to  January  1.-,^^ 
2000,  the  relative  accuracy  of  a  How  monitor 
at  any  of  the  three  operating  levels  exceeds 
15.0  percent:  (2)  on  or  after  January  1.  2000. 
the  relative  accuracy  of  a  flow  monitor  at  any 
of  the  three  operating  levels  exceeds  10.0 
percent:  or  (3)  on  and  after  January  1.  2000! 
the  relative  accuracy  of  a  combined  SO-^-ilow 
monitoring  system  exceeds  10.0  percent  at 
any  of  the  three  opepeting  levels.  The  out-of- 
control  period  beginKwith  the  hour  of  the 
failed  three-level  relative  accuracy  test  audit 
and  ends  with  the  hour  of  a  satisfactory 
Ihree-level  relative  accuracy  test  audit 
following  corrective  action  and/or  repair  of 
the  monitor  or  monitoring  system. 


2.4.4  Bias  Adjustment  Factor.  If  a  flow 
monitor  fails  the  bias  test  specified  in  section 
7.6  of  appendix  A  of  this  part,  the  owner  or 
operator  shall  use  the  bias  adjustment  factor 
give  by  Equation  7-6  of  appendix  A  to  adjust 
the  monitored  data.  This  adjustment  factor 
shall  be  applied  prospectively  to  the  monitor 
data  from  the  date  and  time  of  the  failed  bias 
test  until  the  date  and  time  of  a  relative 
accuracy  test  audit  thai  dues  not  show  bias. 

2.4.5  Other  Audits.  Affected  units  may  be 
subject  lo  unannounced  relative  accuracy      i 
test  audits  at  any  time.  If  a  monitor  or 
monitoring  system  fails  the  relative  accuracy 
test  during  the  unannounced  audit,  the 
monitor  or  monitoring  system  shall  be 
considered  to  be  out  of  control  beginning 
with  the  date  and  time  of  the  unannounced 
audit  and  continuing  until  a  successful  audit 
test  is  completed  following  corrective  action. 
If  a  monitor  or  monitoring  system  fails  the 
bias  test  during  an  unannounced  audit,  the 
owner  or  operator  shall  use  the  bias 
adjustment  factor  given  by  Equation  7-6  in 
appendix  A  of  this  part  to  adjust  the    *■ 
monitored  data.  This  adjustment  factor  shall 
be  applied  from  the  date  and  time  of  the 
unannounced  audit  until  the  date  and  lime  of 
a  relative  accuracy  test  audit  that  does  not 
show  bias. 

Appendix  C  to  Part  75 — Missing  Data 
Statistical  Estimation  Procedures 

1.  Parametric  Monitoring  f*rocedure  for 
Missing  SO:  Concentration  Data. 

1.1  Applicability.  The  owner  or  operator 
of  any  affected  unit  equipped  with  flue  gas 
SO;  emission  controls  and  inlet  and  outlet 
SO5  pollutant  concentration  monitors  may 
apply  to  the  Administrator  for  approval  and 
certification  of  a  parametric  method  for 
calculating  substitute  data  for  missing  data 
periods.  Such  method  may  be  used  to 
parametrically  estimate  the  removal 
efficiency  of  the  SO:  emission  controls  which, 
with  the  monitored  SO:  inlet  concentration 
data,  may  be  used  to  estimate  the  average 
concentration  of  SO2  emissions  discharged  to 
the  atmosphere.  Such  method  may  be  used 
subsequent  to  approval  by  the  Administrator 
for  filling  in  missing  SO-  concentration  data 
when  data  from  the  outlet  SO.-  pollutant 
concentration  monitor  have  been  available 
and  recorded  for  90.0  percent  or  more  of  the 
total  unit  operating  hours  during  the  previous 
365  days. 

1.2  Demonstration  Requirements. 
Continuously  monitor,  determine,  and  record 
hourly  averages  for  the  parameters  specified 
below.  At  least  four  evenly  spaced  data 
points  are  required  for  a  valid  hourly 
average,  except  during  periods  of  calibration, 
quality  assurance,  maintenance  or  repair 
activities,  during  which  two  data  points  per 
hour  are  sufficient. 

1.2.1     Wet  Flue  Gas  Desulfurization 
System  (Wet  Scrubber). 

1.2.1.1  Number  of  scrubber  modules  in 
operation. 

1.2.1.2  Feed  rate  of  makeup  slurry  to  each 
scrubber  module  (gal  per  min). 

1.2.1.3  Percent  solids  in  slurry. 

1.2.1.4  pH  of  the  solids  slurry  in  each 
scrubber  module. 
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1.2.1.5    Pressure  difTerenlial  across  each 
scrubber  module  finches  of  water  column). 

1.2.1.8    Power  load  of  unit  (MWp). 

1.2.1.7    Average  sulfur  content  of  fuel 
combusted  each  day  (Ib/mmBtu). 

1.2.2  Dry  Flue  Gas  Desulfurization  System 
(Dry  Scnibberl- 

1 .2.2.1    N  umber  of  scrubber  modules  in 
operation. 

1.2.2^    Feed  ra»e  of  makeup  slurry  to  each 
scrubber  module  (gal  per  min]. 

1.2.2.3  Pe.'cent  solids  in  slurry. 

1.2.2.4  Dew  point  approach  temperature 
fur  each  scrubber  module  (degrees 
Fahrenheit). 

1.2.2.5  Pressure  differential  across  each 
scrubber  module  (inches  of  water  column). 

1 .2.2.6  Pun  er  load  of  unit  (MWe). 
1.2.2."    A\  p-Hge  sulfur  content  of  fuel 

combuslfjd  to,,  h  day  (Ib/mmBtu). 

1.2.3  If  a  technology  other  than 
conventional  wet  or  drj^  scrubbing  is  selected 
for  flue  gas  desulfurization.  then  appropriate 
parameters  will  be  determined  at  the 
discretion  of  the  .Administrator  on  a  case-by- 
case  basis. 

1.2.4  Establish  a  method  for  correlating 
hourly  averages  of  the  parameters  identified 
above  with  the  percent  removal  efficiency  of 
the  SOj  emission  controls  under  varying  unit 
operating  loads.  Equation  2  in  §  75.12(d)  of 
this  part  may  be  used  to  estimate  the  percent 
removal  efficiency  of  the  SOj  emission 
controls. 

1.2.5  Use  the  faliowiaget)uation  to 
calculate  substitute  data  for  filling  in  missing 
(outlet)  SOi  pollutant  concentration  monitor 
data. 


H.=  t     (l-E) 


(&I-  l-l) 


where: 

Ms  =^  Substitute  4iata  for  outlet  SOi 
concentration,  ppm. 

1,-Reconied  inlet  SO2  concentration,  ppm. 

E- Remov.al  efficiency  of  SO2  emission 

controls  as  determined  by  the  correlation 
procedure  described  in  Section  1.2.4. 

2 .2.6  If  both  the  inlet  and  the  outlet  SOj 
pnllutant  concentration  monitors  are 
unavailable  simultaneously,  the  maximum 
inlet  SOj  concentration  for  the  corresponding 
unit  load  recorded  during  the  previous  30 
days  shall  be  used  to  substitute  for  the  inlet 
SOj  concentration  in  Equation  1-1. 

1.2.7  The  owner  or  operator  shall  apply  to 
the  Administrator  for  approval  and 
certification  of  the  parametric  substitution 
procedure  for  filling  in  missing  SO7 
concentration  data  using  the  established 
criteria  and  information  identified  above. 
Such  procedure  shall  not  be  used  until 
approved  by  the  Administrator. 

2.  Parametric  Monitoring  Procedure  For 
Mi.<ising  NO,  Emission  Rate  Data. 

2.1     Applicability.  The  owner  or  operator 
of  an  affected  unit  equipped  with  post- 
combustion  NO,  emission  controls  and  inlet 
and  nutlet  NO,  continuous  emission 
monitoring  systems  (NO,  pollutant 
concentration  monitor  and  diluent  gas 
monitor)  may  apply  to  the  Administrator  for 
approval  and  certification  of  a  parametric 
method  for  calculating  substitute  data  for 
missing  data  periods.  Such  method  may  be 


used  to  parametrically  estimate  the  removal 
efficiency  of  the  post-combustion  NO, 
emission  controls  which. -with  monitored  NO, 
inlet  emission  rate  data,  may  be  used  to 
estimate  the  average  emission  rate  of  NO, 
discharged  to  the  atmosphere.  Such  method 
may  be  used  subsequent  to  approval  by  the 
Administrator  for  filling  in  missing  NO, 
emission  rate  data  when  data  from  the  outlet 
NO,  continuous  emission  monitoring  sj-stem 
have  been  available  and  recorded  for  90.0 
percent  or  more  of  the  total  unit  operating 
hours  during  the  prex'ious  365  days. 

2.2  Demonstration  Requirements. 
2.2.1    Continuotisly  monitor,  determine. 

and  record  hourly  averages  for  the 
parameters  specified  below.  At  least  four 
data  points  are  requffed  for  a  valid  hourly 
average,  except  during  perio<ls  of  calibration, 
quality  assurance,  maintenance  or  repair 
activities,  during  which  two  data  points  per 
hour  are  sufficient. 

2.2.1.1  Inlet  air  flow  rate  to  the  unit  (scfh). 

2.2.1.2  Excess  oxygen  concentration  of 
flue  gas  at  stack  outlet  (percent). 

2.2.1.3  Carbon  monoxide  concentration  of 
flue  gas  at  stack  outlet  (ppm). 

2.2.1.4  Temperature  of  flue  gas  at  outlet  of 
the  unit  (degrees  Fahrenheit). 

2.2.1 .5  Other  parameters  of  the  post- 
combustion  NO,  emission  controls  specific  to 
the  emission  reduction  process. 

2.3  Establish  a  method  for  correlating 
hourly  averages  of  the  parameters  identified 
above  with  the  percent  remov^al  efficiency  of 
the  post-combu9tion  NO,  emission  controls 
under  varying  unit  operating  leads. 

2.4  Use  the  following  equation  to 
calculate  substitute  data  for  filling  In  missing 
(outlet)  NO,  emission  rate  data. 


M.=I.      (1-EJ 


(Eq.  2-1) 


where: 

M,=Substitute  data  for  outlet  NO,  emission 

rate,  Ih/mniBtu. 
Ic  =  Recorded  inlet  NO,  emission  rate,  tb/ 

mmBtu. 
E= Removal  efficiency  of  post-combustion 

NO,  emission  controls  determined  by  the 

correlation  procedure  described  in 

Section  2.3. 

2.5  If  both  the  inlet  and  outlet  NO, 
continuous  emission  monitoring  systems  are 
unavailable  simultaneously,  the  maximum 
inlet  NO.  emission  rate  for  the  corresponding 
unit  load  recorded  during  the  previous  30 
days  shall  be  used  to  substitute  for  the  inlet 
NO,  emission  rate  in  Equation  2-1. 

2.6  The  owner  or  operator  shall  apply  to 
the  Administrator  for  approval  and 
certification  of  the  substitute  procedure  for 
filling  in  missing  NO,  emission  rate  data 
using  the  established  criteria  and  information 
identified  above.  Such  procedure  shall  not  be 
used  until  approved  by  the  Administrator. 

3.  Load-Based  Procedure  for  Missing  Flow 
Rate  and  NO,  Emission  Rate  Data. 

3.1  Apphcability.  This  procedure  may  be 
used  in  accordance  with  the  provisions  of 
this  part  to  provide  substitute  data  for 
volumetric  flow  (scfh)  and  NO,  emission  rale 
(Ib/mmBtu). 

3.2  Procedure. 

3.2.1     Establish  13  operating  load  ranges 
defined  in  terms  of  percent  of  the  maximum 


integrated  hourly  gross  load  of  the  unit,  in 
gross  megawatts  (MWge)  as  shown  m  Table 
C-1. 

Table  C-l.— Definition  of  Operating 
LOAD  Ranges  for  Load-Based  Sub- 
stitution Data  Procedure 


Opefating  load 

range 

Percent  ot 
maximuni 
integtaMd 

houHy 
gross  load 

1 

2 

1-20 
21-40 

3 

4 

- - — •• 



41-50 
51-55 

5..... 

•- - 

- 

96-60 
61-85 

7 



66-70 

B 

71-75 

9 

76-80 

10 

81-85 

11... 
1? 

*'" 

86-90 
91-95 

13                 .....   

96-100 

3.2.2    Beginning  witk  the  first  hour  of  unit 
operation  after  inttallation  and  certification 
of  the  flow  monitor  and  the  NO,  continuous 
emission  monitoring  system  and  continuing 
during  each  consecutive  365  days  of 
operation  of  the  monitor  and  monitoring 
system  therpafter,  calculate  and  record  the 
following  information  for  each  hour  of  unit 
operation. 

3.2.2.1  A  number,  1  through  13,  that 
identifies  the  operating  load  rartge 
corresponding  to  the  integrated  hourly  gross 
load  of  the  unit  recorded  for  that  hour. 

3.2.2.2  A  runnmg  a\"erage  of  the  hourly 
flow  rates  recorded  by  the  flow  monitor,  in 
scfh,  for  all  hours  the  unit  operated  witliin  the 
identified  load  range  during  the  pre\iou8  365 
days  of  operation  of  the  flow  monitor. 

3.2.2  3    The  90th  percentile  value  of  hourly 
flow  rates,  in  scfh,  within  the  identified 
operating  load  range  during  the  previous  385 
days  of  operation  of  the  flow  monitor. 

3.2.2.4  The  90th  percentile  value  of  hourly 
flow  rates,  in  scfh,  within  the  identified 
operating  load  range  during  the  previous  30 
days  of  operation  of  the  flow  monitor. 

3.2.2.5  A  running  average  of  the  hourly 
NO,  emission  rate,  in  Ib/mmBtu.  for  all  hours 
of  operation  within  the  identified  operating 
load  range  during  the  previous  365  days  of 
operation  of  the  NO.  continuous  emissions 
monitoring  system. 

3.2.2.fl    The  90th  percentile  vahie  of  houriy 
NO,  emission  rates,  in  Ib/mmBtu,  within  the 
identified  operating  load  range  during  the 
previous  365  days  of  operation  of  the  NO, 
continuous  emissions  monrtoring  system. 

3.2.2.7    The  90th  percentile  value  of  houriy 
NO,  emission  rates,  in  Ib/mmBtu.  within  the 
identified  operating  load  range  during  the 
previous  30  days  of  operation  of  the  NO, 
continuous  emissions  monitoring  system. 

3.2.3  When  a  bias  adjustment  is 
necessary  for  the  flow  monitor  and/ or  the 
NO,  continuous  emission  monitoring  system, 
use  the  adjusted  monitor  or  monitoring 
system  data  in  all  determinations  of  averages 
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integrated  hourly  gross  load  of  the  unit,  in 
gross  megawatts  (VfWgp)  as  shown  m  Table 
C-1. 

Table  C-l.— DEfiNiiiON  of  Operating 
LOAD  Ranges  for  Load-Based  Sub- 
stitution Data  Procedure 


Opefating  load 

range 

Percent  of 

rwBKiTTHjm 
integraied 

houriy 
gross  load 

1 

2 

3 

::;;::=::z;: 

„....«.. 

1-20 
21-40 
41-50 

4 

51-55 

5 

S6-60 

6 

61-85 

7 

66-70 

8 

71-75 

9 

76-80 

10      ~ 

81-85 

11 _. 

12 

1     iirii 

86-90 
91-95 

13 

96-100 

3.2.2    Beginning  with  Ibe  first  hour  of  unit 
operation  after  installation  and  certification 
of  the  flow  monitor  and  the  NO,  continuous 
emission  monitoring  system  and  continuing 
during  each  consecutive  365  days  of 
operation  of  the  monitor  and  monitoring 
system  thereafter,  calculate  and  record  the 
follo^^nng  information  for  each  hour  of  unit 
operation. 

3.2.2.1  A  number,  1  through  13,  that 
identifies  the  operating  load  range 
corresponding  to  the  integrated  hourly  gross 
load  of  the  unit  recorded  for  that  hour. 

3.2.2.2  A  running  ax-erage  of  the  hourly 
flow  rates  recorded  by  the  flow  monitor,  in 
scfh.  for  all  hours  the  unit  operated  witliin  the 
identified  load  range  during  the  previous  365 
days  of  operation  of  the  fltjw  monitor. 

3.2.2  3    The  flOlh  percentile  value  of  hourly 
flow  rates,  in  scfh,  within  the  identified 
operating  load  range  during  the  previous  365 
days  of  operation  of  the  flow  monitor. 

3.2.2.4  The  90th  percentile  value  of  hourly 
flow  rates,  in  scfh,  within  the  identified 
operating  load  range  during  the  previous  30 
days  of  operation  of  the  flow  monitor. 

3.2.2.5  A  running  average  of  the  hourly 
NO,  emission  rate,  in  Ib/mmBtu.  for  atl  hours 
of  operation  within  the  identified  operating 
load  range  during  the  previous  385  days  of 
operation  of  the  NO,  continuous  emissions 
monitoring  system. 

3.2.2.6  The  90th  percentile  vahie  of  houriy 
NO,  emission  rates,  in  Ib/mmBtu,  within  the 
identified  operating  load  range  during  the 
previous  365  days  of  operation  of  the  NO, 
continuous  emissions  moniloring  system. 

3.2.2.7  The  goth  percentile  value  of  hourly 
NO,  emission  rates,  in  Ib/mmBtu,  within  the 
identified  operating  load  range  during  the 
previous  30  days  of  operation  of  the  NO, 
continuous  emissions  monitoring  system. 

3.2.3  When  a  bias  adjustment  is 
necessary  for  the  flow  monitor  and/ or  the 
NO,  continuous  emission  monitoring  system, 
use  the  adjusted  monitor  or  monitoring 
system  data  in  all  determinatiorw  of  averages 


and  90th  percentile  values  within  a  load 
range. 

3.2.4    Use  the  calculated  averages  and 
90th  percentile  values  to  substitute  for 
missing  flow  rate  and  NO,  emission  rate  data 
according  to  the  procedures  in  {  75.12  and 
S  75.13  of  this  pari. 

4.  Sulfur  Content-Based  Procedure  for 
Missing  SOi  Concentration  Data. 

4.1  Applicability.  This  procedure  muy  be 
used  in  accordance  with  the  provisions  of 
this  part  to  provide  substitute  data  for  SOi 
concentration  (ppm). 

4.2  Procedure. 

4.2.1  Sample  (as-fired  after  the  bunker), 
analyze,  and  record  the  percent  of  sulfur  by 
weight  in  the  fuel  combusted  once  each  6 
hours.  For  coal,  collect  a  sample  in 
accordance  with  ASTM  D2234-69,  "Standard 
Test  Mnthods  for  Collection  of  a  Gross 
Sample  of  Coat"  using  Type  I,  Condition  B  or 
C  sampling,  and  perform  the  analysis  in 
accordance  with  ASTM  D3176-89.  "Standard 
Method  for  Ultimate  Analysis  of  Coal  and 
Coke"  or  ASTM  D31 77-89.  "Standard  Test 
Methods  for  Total  Sulfur  in  the  Analysis 
Sample  of  Coal  and  Coke"  (incorporated  by 
reference  in  \  75.9).  For  oil,  perform  the 
analysis  in  accordance  with  ASTM  D129, 
ASTM  D1552.  ASTM  D2622,  or  ASTM  D4294 
(incorporated  by  reference  in  {  75.9). 

4.2.2  Establish  25  sulfur  content  ranges  to 
include  values  from  zero  to  greater  than  6 
percent  sulfur  content  in  the  fuel  combusted 
by  the  unit,  where  sulfur  content  is  defined  in 
terms  of  the  percent  sulfur  by  weight 
measured  in  the  fuel.  Define  each  sulfur 
content  range  to  span  0.25  percent  sulfur  as 
shown  in  Table  C-2, 

Table  C-2.— Definition  of  Sulfur  Con- 
tent Ranges  for  Sulfur  Content- 
based  Substitution  Data  Proce- 
dure 


Sutfur  conter^t  range 

Percent  d 

•uHur 
meesured 
inluel(%) 

2"~!!r™"!"!!""Z"Z!!!!!!".I!~,",!!.!,,",,!, 
3 _ _ 

4 

5 

«         , .,,, , 

0.00-0.25 
056-0.50 
0.51-0.75 
0.76-100 
1.01-1.25 
1.26-1.50 

24 _ 

25 

1.51-1.75 
1.76-2.00 

5.76-6.00 
>6.00 

4.2.3    Beginning  with  the  first  hour  of  unit 
operation  after  installation  and  certification 
of  the  SO}  pollutant  concentration  monitor 
and  continuing  during  each  consecutive  365 
days  thereafter,  calculate  and  record  the 
following  information  for  each  6-hr  period  of 
unit  operation. 

4.2.3.1     A  number,  1  through  25,  that 
identifies  the  sulfur  content  range 
corresponding  to  the  percent  sulfur  measured 
in  the  fuel  for  the  6-hr  period.  Include  each  of 
the  hourly  SOj  concentrations  recorded  by 
the  SO.!  pollutant  concentration  monitor 
during  the  6-hr  period  in  the  identified  sulfur 


content  range  for  the  purpose  of  calculating 
90th  percentile  values. 

4.2.3.2  The  90th  percentile  value  of  the 
hourly  SOx  concentrations,  in  ppm,  within  the 
identified  sulfur  content  range  during  the 
previous  365  days  of  operation. 

4.2.3.3  The  90th  percetitile  value  of  the 
hourly  SOi  pollutant  concentrations,  in  ppm, 
within  the  identified  sulfur  content  range 
during  the  previous  30  days  of  operation. 

4.2.4  When  a  bias  adjustment  is 
necessary  for  the  SOi  pollutant  concentration 
monitor,  use  the  adjusted  monitor  data  in  all 
determinations  of  90th  percentile  values 
within  a  sulfur  content  range. 

4.2.5  Use  the  calculated  90lh  percentile 
values  to  substitute  for  missing  SOt 
concentration  data  according  to  the 
procedures  in  {  75.11  of  this  part.  Whenever  a 
sulfur  content  range  has  fewer  than  20  hourly 
values  of  SO7  concentration  recorded  by  the 
SOi  pollutant  concentration  monitor,  use  the 
next  higher  sulfur  content  range  that  has  at 
least  20  values  for  each  substitution  involving 
90th  perr^entile  calculations  (unless  there  is 
no  higher  range  that  has  at  least  20  values). 

4.2.6  To  identify  the  appropriate  sulfur 
content  range  for  each  hour  of  missing  data, 
use  the  measured  percent  sulfur  by  weight  in 
the  fuel  taken  for  that  hour  or.  if  no  sample 
was  taken  during  the  missing  hour,  use  the 
average  of  the  measured  percent  sulfur  by 
weight  in  the  fuel  for  the  6-hr  sample 
immediately  before  and  the  6-hr  sample 
immediately  following  the  missing  hour. 

Appendix  D  to  Part  75— Optional  SO* 
Emissions  Data  Protocol  for  Gas-Fired 
and  Oil-Fired  Units 

1.  Applicability. 

This  procedure  may  be  used  in  lieu  of 
continuous  SOi  pollutant  concentration  and 
flow  monitors  for  the  purpose  of  determining 
hourly  SOi  emissions  from:  (1)  Gas-fired  units 
that  use  fuel  oil  (including  diesel  fuel)  as  the 
only  backup  fuel  where  oil  firing  provides 
less  than  10.0  percent  of  the  annual  heat  input 
to  the  unit:  or  (2)  oil-fired  units  that  use 
natural  gas  as  the  only  other  fuel  where  oil 
firing  provides  10.0  percent  or  more  of  the 
annual  heat  input  to  the  unit. 

2.  Procedure. 

2.1  When  the  unit  is  combusting  oil, 
measure  and  record  the  flow  of  oil  consumed 
on  an  hourly  basis.  The  flow  of  oil  must  be 
measured  with  an  in-line  fuel  flowmeter  and 
the  data  automatically  recorded.  Measure  the 
fiow  of  all  oil  entering  the  unit.  Any  pipe 
returning  fuel  to  a  pipe  that  provides  oil  to 
the  unit  requires  an  in-line  fuel  flowmeter. 

2.1.1  Each  fuel  Howmeter  used  to  meet  the 
requirements  of  this  protocol  shall  meet  a 
relative  accuracy  specification  of  2.0  percent 
as  measured  under  laboratory  conditions  by 
the  manufacturer  or  by  the  owner  or 
operator. 

2.1.2  Recalibrate  each  fuel  flowmeter  at 
least  annually  or  more  frequently  if  required 
by  manufacturer  specifications  to  meet  the 
requirements  of  this  protocol. 

2.2  Perform  sampling  and  analysis  of  as- 
fired  oil  to  determine  the  percentage  of  sulfur 
by  weight  in  the  oil. 

2.2.1    Perform  oil  sampling  every  day  the 
unit  is  combusting  oil.  Use  the  standard 


method  described  in  Section  2.2.1.1  below  for 
oil-fired  units  and  either  the  standard  method 
or  the  exception  method  described  in  section 
2.2.1.2  below  for  gas-fired  units. 

2.2.1 .1  Standard  Method  for  OH  Sampling. 
Conduct  flow  proportional  oil  sampling  or 
continuous  drip  oil  sampling  in  accordance 
with  ASTM  4177,  "Standard  Method  for 
Automatic  Sampling  of  Petroleum  and 
Petroleum  Products"  (incorporated  by 
reference  under  {  75.9),  every  day  the  unit  is 
combusting  oil.  Extract  oil  at  least  once  every 
hour  and  blend  into  a  daily  composite 
sample.  The  sample  compositing  period  may 
not  exceed  24  hr. 

2.2.1.2  Exception.  For  a  gas-fired  unit, 
representative,  as-fired  oil  samples  may  be 
taken  manually  every  24  hr  according  to 
ASTM  D4057,  "Standard  Method  for  Manual 
Sampling  of  Petroleum  and  Petroleum 
Products"  (incorporated  by  reference  under 
S  75.9).  provided  that  the  highest  fuel  sulfur 
content  recorded  at  that  unit  from  the  most 
recent  30  daily  samples  is  used  for  the 
purposes  of  calculating  SOi  emissions  under 
section  2.9. 

7  ?f    Split  and  label  each  daily  oil  sample. 
Maintain  a  portion  of  each  daily  sample 
throughout  the  calendar  year  (at  least  200  cc) 
for  not  less  than  6  months  after  December 31 
of  that  year 

2.2.3    Analyze  oil  samples  for  percent 
sulfur  content  by  weight  in  accordance  with 
ASTM  D129,  ASTM  D1552,  ASTM  D2622.  or 
ASTM  D4294  (incorporated  by  reference 
under  t  75.9). 

2J    Where  the  flowmeter  records 
volumetric  flow  rather  than  mass  flow, 
analyze  daily  oil  samples  to  determine  the 
density  or  specific  gravity  of  the  oil. 

2J.1    Determine  the  density  or  specific 
gravity  of  the  oil  sample  in  accordance  with 
ASTM  D941-8a.  ASTM  Dl  21 7-86,  ASTM 
Dl481-«6,  ASTM  D148&-86.  ASTM  Dl  298-65. 
or  ASTM  D4052-86  (incorporated  by 
reference  under  {  75.9). 

2.3.2  Convert  oil  volume  to  oil  mass  using 
ASTM  01250-80  (Reapproved  1984). 
"Standard  Petroleum  Measurement  Tables" 
(incorporated  by  reference  under  i  75.9). 

2.3.3  Calculate  hourly  oil  mass  using 
hourly  oil  flow  measurements  and  the  drnsiiy 
or  specific  gravity  of  the  daily  oil  sample. 

2.4  Analyze  daily  oil  samples  to 
determine  the  heat  content  of  the  fuel. 

2.4.1  Determine  oil  heat  content  in 
accordance  with  ASTM  D240-«7  or  D2382-80 
(incorporated  by  reference  under  {  75.9). 

2.4.2  Calculate  the  hourly  heat  input  to 
the  unit  from  oil  by  multiplying  the  heat 
content  of  the  daily  oil  sample  by  the  Itourly 
oil  mass. 

2.5  Results  from  the  daily  oil  sample 
analysis  must  be  available  the  day  after  the 
sample  is  composited  or  taken. 

2.6  When  data  from  a  daily  oil  sample 
analysis  are  missing  or  invalid,  substitute  the 
highest  measured  sulfur  content  or  oil  density 
recorded  during  the  previous  365  days. 

2.7  When  data  from  the  fuel  flowmeter 
are  missing  or  invalid  for  less  than  24  hr. 
substitute  for  each  hour  in  the  missing  data 
period  the  average  hourly  oil  flow  rate 
recorded  by  the  fuel  flowmeter  during  the 
previous  365  days  at  the  same  unit  load  (in 


63322 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


MWe)  recorded  for  the  missing  hour.  If  no 
data  are  available  at  the  same  unit  load,  use 
the  average  hourly  oil  flow  rate  recorded  at 
the  closest,  higher  unit  load. 

2.8  When  data  from  the  fuel  flowmeter 
are  missing  or  invalid  for  more  than  24  hr. 
substitute  for  each  hour  in  the  missing  data 
period  the  second  highest  hourly  oil  flow  rate 
measured  by  the  fuel  flowmeter  during  the 
previous  365  days. 

2.9  Calculate  total  SOi  mass  emissions  for 
each  hour  by  multiplying  the  mass  of  oil 
consumed  in  Ib/hr  times  the  percentage  of 
sulfur  in  oil  by  weight  times  2.0. 

2.9.1  Use  the  following  equation  to 
calculate  SOj  mass  emissions  per  hour  (in  lb/ 
hr). 

Mso=  =  2.0 X MoM  X %S.u/lOO.O        (Eq.  2-1) 

where: 

Mso2  =  Hourly  mass  of  SOi  emitted,  Ib/hr. 

Moll  =  Mass  of  oil  consumed  per  hr,  Ib/hr. 

%S„ii  =  Percentage  of  sulfur  by  weight 

measured  in  the  sample. 
2.0  =  Ratio  of  g-mol  SOs/g-mol  S. 

2.9.2  Where  the  flowmeter  records 
volumetric  flow  rather  than  mass  flow,  use 
the  following  equation  to  calculate  the  mass 
of  oil  consumed  (in  Ib/hr). 

NU  =  V..,XD«,        {Eq.2-2) 

where: 

M„,i  =  Mass  of  oil  consumed  per  hr,  Ib/hr. 

V„„  =  Volume  of  oil  consumed  per  hr, 

measured  in  scf.  gal,  or  m'. 
D„,,  =  Density  of  oil,  measured  in  lb/gal.  lb/ 

scf.  or  Ib/m'. 

2.9.3  Calculate  and  record  total  daily  SO] 
mass  emissions  by  summing  the  hourly  SOj 
mass  emissions  for  each  hour  during  that  day 
when  the  unit  combusted  any  oil. 

2.9.4  Calculate  and  record  total  quarterly 
SO2  mass  emissions  by  summing  hourly  SO5 
mass  emissions  for  each  hour  during  that 
quarter  when  the  unit  combusted  any  oil. 

2.9.5  For  purposes  of  determining 
compliance  with  allowances  held,  calculate 
and  record  the  total  SOj  mass  emissions  by 
summing  hourly  SOj  mass  emissions  for  each 
hour  during  that  year  when  the  unit 
combusted  any  oil. 

Appendix  E  to  Part  75 — Conversion 
Procedures 

1.  Applicability. 

Each  owner  or  operator  of  an  affected  unit 
shall  use  the  procedures  in  this  appendix  to 
convert  measured  data  from  the  monitor  or 
continuous  emission  monitoring  system  into 
the  appropriate  units  required  by  the 
regulation  in  this  part. 

2.  Procedures. 

2.1  SO].  Use  the  following  procedures  to 
compute  the  hourly  emission  rates  of  SOi  in 
Ib/hr. 

2.1.1     When  measurements  of  both  SOi 
pollutant  concentration  and  flow  rate  are  on 
the  same  moisture  basis,  use  the  following 
equation  to  compute  SOj  hourly  emission 
rates  (in  Ib/hr). 

E,=K  C,  Qh        (Eq.  2-1) 

where: 

Eh  =  Hourly  emission  rate  of  SOi.  Ib/hr. 

K  =  1.660xl0"'  for  SO,  (lb/scf)/ppm. 


Ch= Hourly  average  pollutant  concentration 
of  SOi.  stack  moisture  basis,  ppm. 

Qh  =  Hourly  average  volumetric  flow  rate, 
stack  moisture  basis,  scfh. 

2.1.2  When  measurements  by  the  SOi 
pollutant  concentration  monitor  are  on  a  dry 
basis  and  the  flow  rate  monitor 
measurements  are  on  a  wet  basis,  use  the 
following  equation  to  compute  SOj  hourly 
emission  rates  (in  Ib/hr). 

Eh  =  KCH,Qh.(l-B„)        (Eq.2-2) 

where: 

E(,  =  Hourly  emission  rate  of  SOi,  Ib/hr. 

K=1.660xlO''forSOi  (lb/8cf)/ppm. 

Chp  =  Hourly  average  pollutant  concentration, 

ppm  (dry). 
Qh,=  Hourly  average  volumetric  flow  rate, 

scfh  as  measured  (wet). 
B„  =  Hourly  average  stack  moisture  content, 

volume  fraction. 

2.1.3  Round  all  SOi  emission  rates  lo  the 
same  number  of  significant  digits  that  are 
identified  by  the  regulation  (in  Ib/hr),  but  in 
no  case  less  than  the  nearest  10  Ib/hr.  When 
hourly  SO]  emission  rates  are  less  than  1,000 
Ib/hr,  round  the  emission  rates  to  the  nearest 
1  Ib/hr. 

2.2    NO,.  Use  the  following  procedures  lo 
convert  continuous  emission  monitoring 
system  measurements  of  NO,  concentration 
(ppm)  and  diluent  concentration  (percentage) 
into  NO,  emission  rates  (in  Ib/mmBtu). 
Measurements  of  NO,  and  diluent  (Oi  or 
CO])  concentrations  must  be  performed  on 
the  same  moisture  (wet  or  dry)  basis. 

2.2.1  When  the  NO,  continuous  emission 
monitoring  system  uses  O]  as  the  diluent,  and 
measurements  are  performed  on  a  dry  basis, 
use  the  following  conversion  procedure: 

E=CF[20.9/(20.9-percent  Ch]]        (Eq.  2-3) 
where  E.  C,  F.  and  percent  O]  are  defined  in 
Section  2.2.3. 

When  measurements  are  performed  on  a 
wet  basis,  use  the  equations  in  40  CFR  Part 
60,  Appendix  A,  Method  19. 

2.2.2  When  the  NO,  continuous  emission 
monitoring  system  uses  COi  as  the  diluent, 
use  the  following  conversion  procedure: 

E  =  CF,1100/percentCO3]        (Eq.  2-4) 
where  E,  C,  Fc.  and  percent  CO]  are  defined 
in  Section  2.2.3. 

2.2.3  Use  the  definitions  listed  below  to 
derive  values  for  the  parameters  in  Equations 
2-3  and  2-4. 

2.2.3.1  E=pollutanl  emissions,  Ib/mmBtu. 

2.2.3.2  C  =  pollutant  concentration,  lb/ 
dscf,  determined  by  multiplying  the  average 
concentration  (ppm)  for  each  1-hr  period  by 
1.19 X 10' '  Ib/dscf  per  ppm. 

2.2.3.3  Percent  Oj.  percent  COi  =  oxygen 
or  carbon  dioxide  volume  (expressed  as 
percent). 

2.2.3.4  F.  Fc  =  a  factor  representing  a  ratio 
of  the  volume  of  dry  flue  gases  generated  to 
the  calorific  value  of  the  fuel  combusted  (F). 
and  a  factor  representing  a  ratio  of  the 
volume  of  CO]  generated  to  the  calorific 
value  of  the  fuel  combusted  (FJ,  respectively. 
Values  of  F  and  F^  are  given  as  follows. 

2.2.3.4.1     For  anthracite  coal  as  classified 
according  to  ASTM  D388-90  (incorporated  by 
reference  under  {  75.9).  F  =  10.100  dscf/ 
mmBtu  and  F,=l,970  scf  COi/mmBtu. 


2.2.3.4.2  For  subbituminous  and 
bituminous  coal  as  classified  according  to 
ASTM  D38ft-90  (incorporated  by  reference 
under  J  75.9).  F  =  9.780  dscf/mmBtu  and 
F,=1.B00  scf  COi/mmBtu. 

2.2.3.4.3  For  liquid  fossil  fuels  including 
crude,  residual,  and  distillate  oils.  F  =  9.190 
dscf/mmBtu  and  Fc= 1,420  scf  CO]/mmBlu. 

2.2.3.4.4  For  gaseous  fossil  fuels.  F=8,710 
dscf/mmBtu.  For  natural  gas,  propane,  and 
butane  fuels,  Fc= 1.040  scf  COj/mmBtu  for 
natural  gas.  1,190  scf  COj/mmBtu  for 
propane,  and  1.250  scf  COi/mmBtu  for 
butane. 

2.2.3.4.5  For  bark,  F=9,600  dscf/mmBtu 
and  Fc  =  1,920  scf  CO] /mmBtu.  For  wood 
residue  other  than  bark,  F=9.240  dscf/mmBtu 
and  Fc  =  1.830  scf  COj/mmBtu. 

2.2.3.4.6  For  lignite  coal  as  classified 
according  to  ASTM  D388-77  (incorpor.ited  by 
reference  under  §  75.9),  F  =  9,860  dscf/mmBtu 
and  Fc= 1.910  scf  CO]/mmBtu. 

2.2.3.5    Equation  2-5  may  be  used  in  lieu  of 
the  F  or  Ft  factors  specified  in  section  2.2.3.4 
to  calculate  an  F  factor  (dscf/mmBtu)  on  a 
dry  basis  or  an  F,  factor  (scf  COi/mmBtu)  on 
either  a  dry  or  wet  basis.  (Consult  the 
Administrator  for  a  method  to  calculate  an  F 
factor  on  a  wet  basis). 


F= 


3.64(%H)  +  1.53(%C)  +  0.57(%S)  + 

0.14(%N)-0.46(%O)  ^^pa 

GCV 


F.= 


321X10'(%C) 
GCV 


(Eq.  2-5) 


2.2.3.5.1  H,  C,  S,  N,  and  O  are  content  by 
weight  of  hydrogen,  carbon,  sulfur,  nitrogen, 
and  oxygen  (expressed  as  percent), 
respectively,  as  determined  on  the  same    . 
basis  as  the  gross  calorific  value  (GCV)  by 
ultimate  analysis  of  the  fuel  combusted  using 
ASTM  D3176  (solid  fuels)  or  computed  from 
results  using  D1945-81  or  D1946-90  (gaseous 
fuels)  as  applicable.  (These  three  methods 
are  incorporated  by  reference  under  §  75.9.) 

2.2.3.5.2  GCV  is  the  gross  calorific  value 
(Btu/lb)  of  the  fuel  combusted  determined  by 
ASTM  D2015-85  for  solid  fuels  and  D1826-88 
for  gaseous  fuels,  as  applicable.  (These  two 
methods  are  incorporated  by  reference  under 
§  72.9). 

2.2.3.5.3  For  affected  units  that  combust 
both  fossil  and  nonfossil  fuels,  the  F  or  Ft 
value  shall  be  subject  to  the  Administrator's 
approval. 

2.2.3.6    For  affected  units  that  combust 
combinations  of  fossil  fuels  or  fossil  fuels  and 
wood  residue,  the  F  or  Fc  factors  determined 
by  Section  2.3.4  shall  be  prorated  in 
accordance  with  the  applicable  formula  as 
follows: 


F  = 


n 
1=1 


X.F, 
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2.2.3.4.2  For  subbituminous  and 
bituminous  coal  as  classified  according  to 
ASTM  D38&-90  (incorporated  by  reference 
under  S  75.9),  F=9.780  dscf/mmBtu  and 
F,=1.B00  scf  COi/mmBtu. 

2.2.3.4.3  For  liquid  fossil  fuels  including 
crude,  residual,  and  distillate  oils.  F  =  9.190 
dscf/mmBtu  and  Fc  =  l,420  scf  COj/mmBlu. 

2.2.3.4.4  For  gaseous  fossil  fuels.  F  =  8.710 
dscf/mmBtu.  For  natural  gas.  propane,  and 
butane  fuels,  Fc= 1,040  scf  COj/mmBtu  for 
natural  gas,  1,190  scf  COj/mmBtu  for 
propane,  and  1,250  scf  COi/mmBtu  for 
butane. 

2.2.3.4.5  For  bark,  F  =  9.600  dscf/mmBtu 
and  F,  =  1.920  scf  C07/mmBtu.  For  wood 
residue  other  than  bark,  F=9,240  dscf/mmBtu 
and  F,  =  l,830  scf  COj/mmBtu. 

2.2.3.4.6  For  lignite  coal  as  classifit'd 
according  to  ASTM  D388-77  (incorpor.iled  by 
reference  under  §  75.9),  F  =  9,860  dscf/mmBtu 
and  Fc=l,910  scf  COj/mmBtu. 

2.2.3.5    Equation  2-5  may  be  used  in  lieu  of 
the  F  or  Ft  factors  specified  in  section  2.2.3.4 
to  calculate  an  F  factor  (dscf/mmBtu)  on  a 
dry  basis  or  an  F,  factor  (scf  COj/mmBtu)  on 
either  a  dry  or  wet  basis.  (Consult  the 
Administrator  for  a  method  to  calculate  an  F 
factor  on  a  wet  basis). 


F= 


3.64(%H)  +  1.53(%C)  +  0.57(%S)  + 

0.14(%N)-0.46(%O)  y^Q, 

GCV 


F.= 


321X10»(%C) 
GCV 


(Eq.  2-5) 


2.2.3.5.1  H,  C,  S,  N,  and  O  are  content  by 
weight  of  hydrogen,  carbon,  sulfur,  nitrogen, 
and  oxygen  (expressed  as  percent), 
respectively,  as  determined  on  the  same    . 
basis  as  the  gross  calorific  value  (GCV)  by 
ultimate  analysis  of  the  fuel  combusted  using 
ASTM  D3176  (solid  fuels)  or  computed  from 
results  using  Dl 945-81  or  D1946-90  (gaseous 
fuels)  as  applicable.  (These  three  methods 
are  incorporated  by  reference  under  {  75.9.) 

2.2.3.5.2  GCV  is  the  gross  calorific  value 
(Btu/lb)  of  the  fuel  combusted  determined  by 
ASTM  D2015-85  for  solid  fuels  and  D1826-88 
for  gaseous  fuels,  as  applicable.  (These  two 
methods  are  incorporated  by  reference  under 
§  72.9). 

2.2.3.5.3  For  affected  units  that  combust 
both  fossil  and  nonfossil  fuels,  the  F  or  F. 
value  shall  be  subject  to  the  Administrator's 
approval. 

2.2.3.6    For  affected  units  that  combust 
combinations  of  fossil  fuels  or  fossil  fuels  and 
wood  residue,  the  F  or  F,  factors  determined 
by  Section  2.3.4  shall  be  prorated  in 
accordance  with  the  applicable  formula  as 
follows: 


n 

i 

i  =  l 


X.F. 
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n 

1 

i=l 


F.=       1        X,(F.),  (Eq.2-6) 


where: 

X,  =  Fraction  of  total  heal  input  derived  from 

each  type  of  fuel  (e.g.,  natural  gas, 

bituminous  coal,  wood), 
F,  or  (F,),  =  Applicable  F  or  F,  factor  for  each 

fuel  type  determined  in  accordance  with 

Section  2.2.3.4. 
n  =  Number  of  fuels  being  combusted  in 

combination. 

2.2.4    Use  the  following  equations  to 
calculate  the  NO,  emission  rale  for  each 
calendar  quarter  (Eq.  Z-7)  and  the  annual 
average  emission  rale  (Eq.  2-9]  in  Ib/mmBtu. 


n       E. 

I      _ 

i=l     n 


(Eq.  2-7) 


where: 

£,=: Quarterly  NO,  emission  rate.  Ib/mmBtu. 
E,=HourIy  NO,  emission  rate,  Ib/mmBtu. 
1^—  Number  of  hourly  rates  available  in  the 
preceding  quarter. 


E.= 


m 

1 


E, 


(Eq.  2-fl) 


where: 

E,  =  Annual  NOx  emission  rate,  Ib/mmBtu. 
E,  =  Quarterly  NOx  emission  rate,  Ib/mmBlu. 
m  =  Number  of  quarters  for  which  E,  are 
available. 

2.2.5    Round  all  NO,  emission  rates  to  the 
nearest  0.001  Ib/mmBtu. 

2.3    COj.  Use  the  following  procedures  to 
compute  daily,  quarterly,  and  annual  COj 
emissions  in  tons. 

2.3.1    For  an  affected  unit  using  a 
continuous  emission  monitoring  system  for 
the  measurement  of  COj  emissions  where 
COj  concentration  is  measured  on  a  wet 
basis,  use  the  following  equation  to  calculate 
hourly  COj  emission  rates  (in  Ib/hr). 


E,  =  KC,Qh 
where: 


(Eq.  2-9) 


Eh  =  Hourly  emission  rate  of  COj,  Ib/hr. 
K  =  1.140  x  10"'  for  COj.  (Ibs/scfj/ppm. 
C|,  =  Hourly  average  COj  concentration,  stack 

moisture  basis,  ppm. 
Qi,  =  Hourly  average  volumetric  flow  rate, 

stack  moisture  basis,  scfh. 


Where  CO2  concentration  istneasun^d  on  a 
dry  basis,  use  Equation  2-2  above  to 
calculate  the  houHy  COj  emission  r<Tle  (in  lb/ 
hr)  with  a  K-vaiue  of  1.14  x  10" '  (lb/scf)/ppm. 

2.3.2    For  an  affected  unit  using  a 
continuous  emission  monitoring  system  for 
the  measurement  of  COi  emissions,  use  the 
following  equation  to  calculate  total  CO2 
emissions  for  each  calendar  quarter  in 
proportion  to  the  recorded  hourly  COj 
emissions. 


Et«  =  E,X 


Hr 


(Eq.  2-10) 


where: 

Ecoi  =Tota!  emissions  of  COi  for  calendar 

quarter,  tons. 
Eh  =  Total  emissions  of  CO-  recorded  by  the 

COi  continuous  emission  monitoring 

system  for  calendar  quarter,  tons. 
Hij=Total  unit  operating  hours  for  calendar 

quarter,  hr. 
Hg= Total  unit  operating  hours  for  which  the 

COi  continuous  emission  monitoring 

system  recorded  data  for  calendar 

quarter,  hr. 

2.3.3    For  an  affected  unit  estimating  COj 
emissions  in  lieu  of  continuous  monitoring, 
use  the  following  equation-to  calculate  daily 
CO2  emission  rates  from  fuel  combustion  (in 
tons/day). 


We 


where: 


|MWc+MWoij 
xWc 

MW. 


/  2,000 


(Eq.  2-11) 


Wcoi-txB  emitted  from  combustion,  tons/day. 
MWc  =  Molecular  weight  of  carbon  (12.0). 
MWos  =  Molecular  weight  of  oxygen  (32.0) 
Wc=Carbon  burned,  lb/day,  determined 
using  fuel  analysis  by  ASTM  D3178-(89) 
for  coal;  or  determined  by  the  percentage 
of  carbon  in  oil  from  the  ultimate 
analysis  of  oil,  or  computed  based  upon 
ASTM  D3238-{85)  and  either  ASTM 
D2502-(87)  or  ASTM  D2503-{a2)  for  oil; 
or  computed  based  on  ASTM  Dl945-(81) 
or  ASTM  Dl946-(90)  for  gas;  and  fuel 
feed  rates  from  company  records  for  all 
fuels. 
Sum  the  dally  CO2  emissions  to  obtain  total 
CO2  emissions  for  each  calendar  quarter  and 
annual  CO:  emissions. 

2.3.4     If  the  affected  unit  is  equipped  with 
a  wet  limestone  flue  gas  desulfurization 
system,  a  fluidized  bed  with  limestone  as  the 
sorbent  material,  or  other  emission  control 
system  that  generates  CO:,  use  the  following 
equation  to  calculate  daily  CO2  emissions 
from  the  emission  control  system  (in  tons/ 
day). 

SE,,,:  =  Wc.»co3 X F„  -  |MW.,^/MW^.«,..m| 

1    |Eq.2-12) 


'   where: 

SEtus  ^  CO3  emitted  from  surbent,  tons/day. 

Wciin -CaCOj  used,  tons/day. 

Fy  =  Sorbent  utilization  factor,  1.07  (the 

calcium  to  sulfur  stoichiometrc  ratio).  A 
value  of  1.07  is  used  unless  a  different 
factor  is  calculated  by  the  emissions 
control  vendor  or  the  owner  or  operator 
based  on  operational  parametric 
conditions,  and  approved  by  the 
Administrator. 

MWco«  =  Molecular  weight  of  carbon  dioxide 
(44). 

MWc^fli  =  Molecular  weight  of  calcium 
carbonate  (100). 

2.3.5    For  an  affected  unit  equipped  with 
an  emissions  control  system  that  generates 
CO2.  use  the  following  equation  to  obtain 
total  daily  COi  emissions  (in  tons/day)  by 
adding  the  estimates  of  daily  COi  emissions 
from  fuel  combustion  and  from  the  sorbent. 

W,  =  Wt«  +  SEc«  (F^.  2-13) 

where: 

W,  =  Estimated  total  C02  emissions,  tons/ 

day. 
Wtoi  =  CO:  emitted  from  fuel  combustion, 

tons/day. 
SEco2  =  COi  emitted  from  sorbent,  tons/day. 

Sum  the  daily  CO2  emissions  to  obtain  total 
CO:  emissions  for  each  calendar  quarter  and 
annual  CO7  emissions. 

2.4    Meat  Input.  Use  the  following 
procedures  to  compute  heat  input  to  an 
affected  unit  (In  mmBtu). 

2.4.1  Calculate  and  record  heat  Input  to 
an  affected  unit  from  any  fuel  other  than 
natural  gas  on  an  hourly  basis  and  fiom 
natural  gas  for  each  shipment  delivered. 

2.4.2  For  an  affected  unit  that  has  a  flow 
monitor  and  a  diluent  gas  (Oj  or  CO.-) 
monitor,  use  the  recorded  data  from  those 
monitors  and  one  of  the  following  equations 
to  calculate  houHy  heat  input  (in  mmBlu). 

2.4.2.1  For  CO2  diluent  monitors  that 
measure  CO>  concentration  on  a  wet  basis, 
use  the  following  equation: 

HI=Q.x(l/F,)x(%CO,./100)  (Eq.  2-14) 

where: 

HI  =  Hourly  heat  input.  mmBtu. 

Q,  =  Hourly  volumetric  flow  rate,  wet  basis. 

scfh. 
F,= Carbon-based  F-factor.  listed  in  Section 

2.2.3.4  of  this  appendix  for  each  fuel,  scf/ 

mmBtu. 
%C02»  =  Hourly  concentration  of  CO.-. 

percent  wet  basis. 

2.4.2.2  For  CO:  diluent  monitors  that 
measure  CO:  concentration  on  a  dry  basis, 
use  the  following  equation: 

HU  Q.  X  (1  -  B..)/F,  X  (%Cad/lOO) 

(Eq.  2-15) 

where: 

HI -Hourly  heat  input  mmBtu. 


1991 


63324 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


Q,  =  Hourly  volumetric  flow  rale,  wel  basis, 

scfh. 
F,  =  Carbon-based  F-factor,  listed  above  in 

2.2.3.4  of  this  appendix  for  each  fuel,  scf/ 
•   mmBtu. 
%CO;d  =  Hourly  concentration  of  CO:. 

percent  dry  basis. 
Bw,=Moisture  fraction  of  gas  in  the  stack. 

2.4.2.3  For  Oj  diluent  monitors  that 
measure  Oi  concentration  on  a  set  basis,  use 
the  following  equation: 

HI  =  Q.  X  (l/Fi)  X  120.9(1  -  B,.) -%a.l/20.9 

(Eq.  2-16) 
where: 

HI  =  Hourly  heat  input.  mmBtu. 
Q,=Hourly  volumetric  flow  rate,  wet  basis. 

scfh. 
Fj=Dry  basis  F-factor,  listed  above  in  2.2.3.4 

of  this  appendix  for  each  fuel,  dscf/ 

mmBtu. 
%C)jw  =  Hourly  concentration  of  Oj,  percent 

wet  basis. 
Bw.= Moisture  fraction  of  the  stack  gas. 

2.4.2.4  For  Oi  diluent  monitors  that 
measure  Oi  concentration  on  a  dry  basis,  use 
the  following  equation. 


HI  =  (Q,X(1-B„)/F,lx  1(20.9 -%O,<,)/20.9) 

(Eq.  2-17) 
where: 

HI  =  Hourly  heat  input,  mmBtu. 
Q,  =  Hourly  volumetric  flow,  wel  basis,  scf. 
F^^Dry  basis  F-factor.  listed  above  in  2.2.3.4 

of  this  appendix  for  each  fuel,  d^cf/ 

mmBtu. 
B„= Moisture  fraction  of  the  stack  gas. 
%Odj  =  Hourly  concentration  of  Oi.  percent 

dry  basis. 

2.4.3  Use  the  procedures  specified  in 

S  75.13(e)  of  this  part  to  provide  substitute 
data  whenever  a  valid  hour.of  flow  data  has 
not  been  obtained  and  recorded. 

2.4.4  Whenever  a  valid  hour  of  diluent  (Ot 
or  COi)  concentration  has  not  been  obtained 
and  recorded,  substitute  for  each  hour  in 
each  missing  data  period  the  average  of  the 
recorded  diluent  gas  (Oj  or  COi)  percentage 
concentration  for  the  hour  immediately 
before  and  the  hour  immediately  following 
the  missing  data  period. 

2.4.5  For  an  affected  unit  that  does  not 
have  a  flow  monitor  and  is  using  the 
procedures  specified  in  appendix  D  of  this 
part  to  monitor  SOi  emissions,  use  the 


following  procedures  to  calculate  hourly  heat 
input  in  mmBtu. 

2.4.5.1  Use  the  following  equation  to 
calculate  hourly  heat  input  when  the  unit  is 
combusting  oil. 

HU=M.xGCV,/l  ,000,000        (Eq.2-18) 

where: 

HI,= Hourly  heat  input  from  oil,  mmBtu. 

M,=Mass  of  oil  consumed  per  hour,  as 

determined  using  procedures  in  appendix 

D  of  this  part,  i  lb,  tons,  or  kg. 
GCVo=Gross  calorific  value  of  oil.  as 

measured  daily  by  ASTM  D240-87  or 

D2382-88,  Btu/unit  mass. 

2.4.5.2  Use  the  following  equation  to 
calculate  the  heat  input  from  each  shipment 
of  natural  gas. 
HI,=(Q,XGCV,)/1,000,000        (Eq.2-19) 

where: 

Hl,=Heat  input  of  shipment  of  natural  gas, 

mmBtu. 
Q,=Flow  or  amount  of  natural  gas  in 

shipment,  scf. 
GCV,=Gross  calorific  value  of  natural 

gas.  as  measured  for  the  shipment 

by  ASTM  D1826-88,  Btu/scf. 
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Appendix  F  to  Part  75 — Continuous  Emission  Monitoring  Forms 

figure! 
example  daily  unit  operating  data 


■-..  HOURLY  OPERATING  DfiJA-'^'^-'-'r'^^^^^^^^ 

Hour 

Unit  Operating 

Tinw 

hr 

Total  Heat 
Input     " 
nunBtu 

Integrated 

Gross  Unit 

Load 

MWge 

Operating 

Load 

Ranged 

Fuel 

Sulfur 

Content 

%2 

Sulfur 

Content 

Ranged 

01 
02 
03 
04 

24 

Record  for 

each  6-hr 

period 

Total 

1  Use  codes  for  Operating  Load  Range  in  Appendix  C,  Section  3. 

2  Record  on  a  six-hour  basis.  Denote  beginning  and  ending  hours  of  each  six-hour  period. 

3  Use  codes  for  Sulfur  Content  Range  in  ^ipendix  C,  Section  4. 
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nGURE2 
EXAMPLE  DAILY  SO,  EMISSIONS  AND  FLOW  RECORD 


DAILY  MONITOR  OPERATION  DATA 

Date 

SOa  Monitor 

Flow  Monitor 

' 

%Monhnr 
Avaflability 

H  Cfllbntiaii  Eiior 

Ta«alHouM 
Out-of- 
Control^ 

Biw 

Adjustment 
Factor 

%  Monitor 
Availabilitv 

%  Calibration  Enor 

Total  Hours 

Out-of- 
ContToK 

Bias 

Adjustment 

Factor 

Low 

High 

Low 

Hi«h 

HOURLY  SOj  EMISSIONS  AND  FLOW  DATA 

Hour 

Average  SO, 

Method  of 

Emiasions 

Detcrmi- 

nation^ 

Measured 

Average  Flow 

Rate 

scfh 

jl 

Adjusted 

Average 

Flow  Ratesdh 

Average  Stack 

Moistuic 
%,byvol 

Method  of 
FlowRatf 
Determi- 
nation^ 

SO,  Emissions  Rate 

Measured 

Adjusted 
ppm 

Measured 
Ib/hr 

Adjusted 
Ib/hr 

01 

02 
03 

• 

24 

- 

Total 

1  If  daily  calibratioaOTrar  is  paam  than  S<M,  SO,  meitiMrli  deemed  te  be  eut-ef-eonmd. 

2  If  daily  calibtation  error  is  greater  than  6%,  flow  monitor  is  deemed  to  be  out-of-controL 

3  Codes  for  Method  of  SO,  Concentration  Determination: 

1  -  Primary  monitor                                    5  -  Average  hour  before  bikI  aftw 

2  -  Backup/portable  monitor                        6  -  90th  percentile  houriy 

3  •  Altemanve  momtoring  system                     cuncentiauon  30  days 

4  -  Method  6,  6A.  6B  or  6C 

4  Codes  for  Method  of  Flow  Rate  DetcimiQ^tion; 

2  -  Backuix^poitable  monitor                      4  -  Method  2 

7  .  fOth  peicentik  hourly  coitcentration             9  •  Other  (attach  description) 

365  days 

8  •  Pieai^woved  parametric  monitoring 

or  conelation  method 

5  •  Average  hourly  flov»  rate  30  days                   7  -  90th  percentile  hourly  ftow 

6  -  90th  percentile  houriy  flow                                 rate  365  da)« 

rate  30  days                                                  8  •  Other  (attach  description} 
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nGURE3 
EXAMPLE  DAILY  NO,  AND  CO^  EMISSIONS  RECORDS 


DAILY  MONITOR  OPERATION  DATA 

natp 

NO,  Monitoring  System 

COj  Monitor  (if  used) 

%  System 
Availability 

NO,  %  Calibration  Error 

Diluent  % 
Calibration  Error 

Total  Hours 
Out-of- 
Controll 

Bias 

Adjustment 

Factor 

%  Monitor 
Availability 

%  Calibration  Error 

Total  Hours 

Out-of- 

Control2 

Bias 

Adjustment 

Factor 

1 

HOURLY  NO.  EMISSIONS  AND  DAILY  CO^  EMISSIONS  DATA 

Hour 

Average  NO,                  i 
Emissions                     | 

Method  of 
Emissions  Rate 
Deteniination2 

Daily 

CO2  Emissions 

lb 

ppm 

Measured  Rate 
Ib/nunBtu 

Adjusted  Rate 
Ib/mmBtu 

01 

02 

) 

03 

> 

"V 

24 

« 

Total 

1  If  daily  calibration  error  is  greater  than  5%,  the  monitor  is  deemed  to  be  out-of-control. 

2  Codes  for  Method  of  NO,  Emissions  Rate  Determination:  |  > 

1  -  Primary  monitoring  system  5  -  Preapproved  parametric  monitoring  or 

2  -  Backup/portable  monitoring  system  correlation  method 

3  -  Alternative  monitoring  system  6  •  Average  hourly  rate  Ob/mmBtu)  365  days 

4  -  Method  7,  7A,  7B,  7C,  7D  or  7E  7  -  90th  percentile  hourly  rate  30  days 


8  -  90th  percentile  hourly  rate  365  days 

9  ■  Other  (attach  description) 
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FIGURE 

SUPPLEMENTARY  SOj  EMISSION  CONTROL  OPERATION  INFORMATION 

FOR  MISSING  DATA  PERIODS^ 
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• 

HOURLY  CONTROL  EQUIPMENT  OPERATION  DATA 

D^tf 

Hour 

All  Scrubbers 

Wet  FGD 

DiyFCD 

Number  of 

Scrubber 

Modules  in 

Operation 

Average 

Slurry 

%  Solids 

Slurry 

Feed  Rate 

gal/min 

Average 

Pressure 

Differential 

in/wc2 

Estimated 

%S02 

Removal 
Efficiency 

Average 

Inline 

Absorber  pH 

Dew  Point 

Approach 

Temperature 

op 

To  Be  Compl 

Hours  for  Whic 

SOj  Emis 

Determinati 

(Codes  4-« 

eted  Qnly  for 
:h  a  Substitute 
sion  Data 
on  Method 
»)  Is  Used 

■ 

1  Information  to  be  submitted  by  unit^  WuJpM  with  ^Oj  emission  controls  for  each  hour  during  which  SOj  emission  determinations  are  not 
available  from  primaiy.  back-up.  Pr  upprpved  alternative  monitoring  systemi. 

2  Inches  of  water  column. 
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FIGURES 
SUPPLEMENTARY  NO,  EMISSION  CONTROL  OPERATION  INFORMATION 

FOR  MISSING  DATA  PERIODS^ 


HOURLY  CONTROL  EQUIPMENT  OPERATION  DATA 

Date 

Hour 

Inlet  Air 

FbwRate 

scfh 

Excess 

Oxygen 

% 

CO 

Concentration 

Stack  Outlet 

ppm 

Outlet 

Flue  Gas 

Temperature 

op 

Other 
Paramcter2 

To  Be  Complete 

for  Which  a  S 

Emission  Data 

Mel 

(Codes  4- 

d  Only  for  Houis 
.ubstitute  NO, 
Determination 
thod 
9)  Is  Used 

- 

■ 

• 

1  Information  to  be  submitted  by  units  equipped  with  post-combustion  NO,  emission  controls  for  each  hour  during  which  NO, 
'     emission  determinations  are  not  available  from  primary,  back-up,  or  approved  alternative  monitoring  systems. 

2  Parameters  specific  to  post-combustkin  NO,  emissions  reduction  process.  Specify  other  parameters  reported. 
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FIGURE  6 


in/?fi/91 


Date 

PItast  print  or  typ*  *»  th»  anshadtd  anas  only. 
FORM 


ARP 


ARP  Unit  lO  Numbw 


formApprovad 

0MB  No.  XXXXXXXX 

Approval Explras  X-XXXX 


VS.  ENVIRONMENTAL  PROTECTION  AGENCY 


Monitoring  Plan 


Mhw  '75W  Instruction  packat  m  comphting  tt«t  form.   Nota:  Phmsa  I  units  must  submit  monitoring  plan  no  latar  titan  tha  data  of 
submission  of  tha  parmit  application;    Phasa  II  units  must  submit  monitoring  plan  no  latar  than  tha  raquast  for  monrtonng  cartrTication. 
Sub/mt  a  ravisad  copy  of  this  form  if  any  of  tha  information  that  you  raport  balow  changas. 


A.  MantilY  thi*  unH's  bcamt  tvp«to): 

n  1  •  T«ftoentiallv  firtd   D  2.  Dry  boWom  w«ll-fir«»  D  3.  Wat  bottom  w«B-fir«d   D  4.  Cyoloiw    D  «•  M)«V»nfl  oaH  burner  ttchnoteflv 


□  6.  Oth«r: 


B.  Daw  of  inttial  boiior  operation  Imm/ddAfy): 

C.  Estimattd  annual  oporation  IhoursI: 


III.  FUEL  INFORMATION 


Fuel 


A.  Coal 


B.  OH 


C.  Natural  Gaa 


Estimatsd  Annual  %  of  Use  IBtu) 


iV.   CONTROL  EQUIPMENT 


Estinnatad  Sulfur  of  Fuel  llbs/mmBtul 


Fuel 


D.  Wood 


E.  Rafuaa 


F.  Othar 


Estimated  Annual  %  of  Use  (BtuI 


A_SOj_ 


I    1  1 .  Uncontrolled 
Q  4.  Other: 


d  2.  Dry  Uma  FGD 


Q  3.  Wet  Umaatona  FGO 


B.  NO. 


I     1 1 .  Uncontrolled  Q  2.  Low  NOk  Burner  Technologv 

I     I  3.  Other:     Q  a.  Combustion  LJ  b.  Post  Conibustion 


IDascriba): 


C.  Particulates 


n  1 .  Uncontrolled 
□  4.  Other: 


D  2.  Baghousa<8) 


"nr 


ESP 


V.  STACK  INFORMATION 


A.  Inside  Suck  Diameter  at  Meniter  Location 


7510/pg.1 


December  3,  1991  /  Proposed  Rules 


Form  Appmvtd 

0MB  No.  XXXXXXXX 

Approval  £xpir»s  X-XX-XX 


kOENCY 


tubm't  monitoring  plan  no  latar  Utan  ttia  data  of 
latar  than  ttia  raquasi  for  monitoring  cartificBtion. 

tngas. 


4.  Stat*        5.  Zip 


2.  PtMoe  laraa  coda  A  numbarl 


□  4.  Cyoiona    IZI  S.  ApP*V<nO  oatl  burner  tachnotofiv 


nmBtuI 

Fuel 

Estimated  Annual  %  of  Use  (Btu) 

D.Wood 

ritofiiM 

P.  (Mmt 

Q  3.  Wat  Umaatona  FGO 


nr 


ESP 


B.  Hal«ht 


7S10/pg.1 
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FIGURE  6 

AftP  Unit  A  NumUr 


Ptamsa  print  or  typa  ki  tfia  unshadad  araaa  ort/y. 


VI.  COMMON  CTA^  P^fiftTK^M 


form  Approvad 

OMB  No.  XXXXXXXX 

Approval  bqmaa  X-XX-XX 


A.  Doaa  Ma  tffil  ttMM  ■  WMMMii  MMk  wMi  MiMr  iMMi7 
Qno.  If  no,  eonvlata  taetiom  VII  -  XI  □Vaa.  Ifyaa.  aubrrwt  fom.  7612  and  aee  VI.B. 


B.  M  tMa  unit  la  Hm  Primary  Unk  tar  «w 
atadu  MamfVy  Prtmafy  ANP  UWl  — ^ 


C»  wtyaHr  I  Hit 


wianiUn>AW>PII*.      lffowf« 


fonw  76121 


t.Hxmba»a»\klmVhmiH%UariHmtlob0eoir^thtadonlffor 


Monitor  Tmm 


1 .  S02  Oirital 


2.  NO. 


NunHMT  of  Unlta 


Monitor  Ti^pa 


.9*  VdiMwtiio  now 


Mivnbarof  IMu 


Monitor  T^nM 


B.OiMnl 


e.  Opcdty 


VII.  SOi  INLET  MONITORING  EQUIPMENT  (if  raauiredt 
A.  Pollutant 


1.  Manufacturer: 


3.  Type:  [Zja.lnaltu     □  b.  Extractiva    Qo.  Dilution  □  d.  Otlii* 


5.  Type 

Deacfiption: 


6.  Backup  Syatam; 


2.  Modal  f: 


4.  inataMtlon 
Data<r>w»VW: 


D  7.  Approvd  Altamf  In  U—         D  t.  SWnp  WonwHow  Atttcfiad 


O  Teat  report  of  CEMS  certification  ia  •daehad.  If  R  ia  not.  report  wS  be  aubrr^tted  by  immfM/nl    — — > 


B-  Dituent 


1 .  Manufacturer 


3.  Type:         Qa.  In  aitu     Q  b.  Extractiva  [He.  Oj   □  d.  COa     Q*-  <>*•»' 


S.Type 


8.  Backup  Syatem: 


2.  Modal  #: 


4.  inalaHailun 
OaMfrnrwiVy/; 


D  7.  Approved  AltaraMa  in  Uaa       Q  B.  SMng  MortnaHon  AtfMhad 


O  Teat  report  of  CEMS  certification  la  attached.  If  K  ia  not,  report  wH  be  aubmittad  by  tnmfeUi/Yyi    > 


VIII.  SOa  OUTLET  MONITORING  EQUIPMENT 
A.  Pollutant 


1 .  Manufacturer: 


3.  Type:  [Da.  in  aitu     Q  b.  Extrwtive    □  c  Dilution  Q  d  Other 


5.  Typa 

Deacription; 


6.  Backup  Syatam: 


2.  Medal*: 


4.  InataBatien 
Da*e>wff»VW: 


Q  7.  Approved  Aitamau  in  Uee         O  B.  Siting  Infennetion  Att«>hed 


Q  Teat  report  of  CEMS  oenHloatfon  ia  anaohed.  If  it  la  net.  rapdrt  «Hi  be  autenkiad  by  tm^M^I 


B.  Volurtwtric  Flow 


1.  Mar>ufactur4r: 


3.  Type:  □••Differential  Preaaure  □»>.  Ultraaonic  [Jc.  Tharmd  □  d.  Other 


5.  Type     f 
Description; 


6.  Backup  Syatem: 


4.  InarwIaiioM 
Dete)>nrTVyv^: 


I4umt>er  of  Ufvta 


LJ  7.  Approved  Alternau  in  Vf         CJ  $.  Siting  Information  Attached 


^T^^H!T"^^^^^TW^^ 
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FIGURE  6 

ARP  Unit »  NumiMT 


VIII.  S0»  OUTLET  MONITORING  EQUIPMENT  (cont.) 


Form  Approved 

0MB  No.  XXXX-XXXX 

Approyml  Bxpir*a  X-XX-XX 


C.  Moisture  (if  applicable) 


1 .  Manufacturar: 


2.  Modal  #: 


3.  Inatatation  Oafttmt^h 


4.  Backup  Syatain: 


□  8.  Approvad  Altamata  in  Uta  □  6.  Siting  Infonnation  AttM^had 


IX.  NO.  MONITORING  EQUIPMENT 


A.  Pollutant 


1 .  Manufacturar: 


3.  Typa:  CD*-  In  •'tu     Q  b.  Extractiva     O  e.  Othaf 


2.  Modal  #. 


4.  InataHation 
Oata^mffvVy^. 


5.  Typa 

Daacriotion: 


6.  Backup  Syatam: 


I    I   7.  Approvad  Attamata  in  Uaa        D  8.  Siting  Infofmation  Attaohad 


□  Ta»t  raport  of  CEMS  cartification  ia  attacl^ad.  If  it  ia  not  raport  wM  ba  aubfnittad  by  lmm/d<t^l 


B.  Diluent 


1.  Manufacturar: 


3.  Typa:  C3«- 1"  «•«"     Qb.  Extractiva     Qe.  Oa         □d.COi       Qa.  Othar 


2.  Modal  f : 


4.  InataBation 
Oaftmin/)fYh 


5.  Typa 

Daacription: 


6.  Backup  Systam: 


O  7.  Approvad  Altamata  in  Uaa        d  ••  Siting  Infoitntton  Attachad 


□  Taat  raport  of  CEMS  cartification  ia  attachad.  If  it  la  not,  raport  wiB  ba  aubrnittad  by  (mm/diVyyi 


X.  OPACITY  MONITORING  EQUIPMENT 


1 .  Manufacturar: 


4.  Backup  Syatam: 


I    I  5.  Approvad  Altamata  in  Uaa         D  6.  Siting  Information  Attachad 


I    I  7.  Thia  unit  aubmita  we—*  amiaaiona  raporta  to: 


INamm  ofStsf  Of  Loe»IAg*oeyl 


XI.  DATA  ACQUISITION  SYSTEM 


A.  Hardware  Componenf 


It  am 


MafHifacturar 


Modal  « 


Actual  or  Projactad 
Inatalation  Data 


HOJt:  SecrnONXIDATAACCUISmONSYSTBMI»conUnimdmH9»4otlkktmm 


DRAFT  -  OCTOBER  2S.  1991 


7610/p«.3 


)ecember  3. 1991  /  Proposed  Rules 


Form  Approved 
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4.  InstaMtion 
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HGURE  6     : 

ARP  Unit  ID  Numbar 


form  Approyud 

OMB  No.  XXXX-XXXX 

Approvml  Cxpirou  X-XX-XX 


Xi.  DATA  ACQUISITION  SYSTEM  (coot.l 


B.  Softwaft  Componirt« 


AdAioMt  Monnaiion  Attaehad 


ham 


Providar 


Cuatomlzad? 


Oaacrlpbeo 


~|  Data  Row  Diagram  and  Equationa  Attachad 


C.  Backup  Plan  -  Systems 


D.  Backup  Plan  ■  PfocedurM 


E.  Primary  DAS  Contact 


1 .  Contact  Nama 


2.  Phorta  larta  codt  A  number) 


XII.  CERTIFICATION 


/  certify  under  penalty  of  law  that  I  personally  have  examined  and  am  familiar  with  the  information  submitted  in  this  and  accompanying 
documents.    Based  on  my  inquiry  of  those  iridividuals  with  primary  responsibility  for  obtairting  the  information,  I  certify  thai  the  information  t 
on  knowledge  and  belief  true,  accurate,  and  complete.  I  am  aware  titat  there  are  sig/yfieant  panaltiaa  for  submitting  false  or  incompleta 
information,  including  possibility  of  fine  or  imprisonment. 


A.  Nama  of  EPA  Approvad  Designatad  Rapraaantativa 


C.  Signatura 


B.  OR  ID  Numbar 


0.  Data  Sigrtad 


FOR  EPA  USE  ONLY 


1 .  Date  Received: 

2.  Date  of  Initial  Review: 

a.  Q  Complete       Q  Incomplete 
b.Q  Approved       O  Disapproved 

3.  Date  of  Final  Approval: 

4.  Date  Notice  Sent: 
Comments: 


By: 


Explain: 


By: 
By: 


DRAFT  -  OCTOBER  2B,  19S1 


7S10/pg.4 


1991 


UMI 


63334 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3.  1991  /  Proposed  Rules 


DRAFT       7512 
Date        in/?S/91 


FIGURE  7 


Phts*  print  or  tYP*  in  Uf  unahodmd  onm*  ontf. 


FORM 
AlV 


Af»  FaoiHtv  D  Numbw 


form  Approvod 

OMB  No.  XXXX-XXXX 

Appro¥ol  Cxprroa  X-XX-XX 


VJt.  OtWIONMSITAL  MOTCCTION  AOBltCY 

Monitoring  Plan  -  Common  Stack  Infonnatlon 


fotow  '7512'  Jhanuctioii  paetotm  comptodnaMt^m. 


I.  FACIUTY  IDENTTHCATTON 


,99V"tf  9<  f  ftP«ttfY  H¥tH 


II.  UNIT  IDENTIRCATIONS 


IdantifY  the  primary  unit  at  A.I . 


A.  UnrMr  ID  NurntMT 


m 


ni 


m 


m 


m 


10 


B.  Short  Nam* 


C.  gaaaiWcarien 


Phaaal 


PhaaaH 


Opt-In 


Nof>- 
Atfactad 


I    I  Schamatic  diagram  attaehad. 


III.  SOi  EMISSIONS 


Singia  Combinad  Stack  Msnitor 
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Y«» 
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by  Approvad 
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Commoft  Stack 
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Errriaaiona  Data  from 
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Subtractad  from 
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Monilor  Emiggiona 
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ARP  Facility  O  Numbar 

fiorm  Approvad 

OMB  No.  XXXXXXXX 

Approval  expires  X-XX-XX 
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documents.    Based  on  my  inquiry  of  those  individuals  with  primary  responsibility  for  obtaining  the  information,  1  certify  that  tha  infommtion  ia- 
on  knowledge  and  belief  true,  accurate,  and  complete.   1  am  aware  that  there  are  significant  penalties  for  submitting  false  or  ineomplata 
information,  including  possibility  of  fine  or  imprisonment. 
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PART  77-EXCESS  EMISSIONS 

77.0  Applicability. 

77.1  Definitions. 

77.2  Sulfur  dioxide  excess  emissions  offset 
planning. 

77.3  Administrator's  action  on  offset  plans. 

77.4  Excess  emissions  penalties. 

77.5  Other. 

Appendix  A  to  Part  77— Excess  Emissioos 
Offset  Plan  Fonna 

Appendix  B  to  Part  77— Method  for  Adjusting 
Excess  Emissions  Penalty  Rate 

Appendix  C  to  Part  77— Lock  Box  Addresses 
|Reserved| 

Authority:  42  V3.C.  7651. 

PART  77-EXCESS  EMISSIONS 

§  77.0    AppRcabWty. 

(a)  General.  This  part  sets  forth  the 
Acid  Rain  excess  emissions  offset 
planning  and  offset  penalty 
requirements  pursuant  to  section  411  of 
the  Clean  Air  Act.  42  U.S.C.  7401.  et  seq. 
as  amended  by  Public  Law  101-549 
(November  15. 1990)  (the  Act).  These 
requirements  shall  apply  to  the  affected 
units  and  affected  sources,  and  to  the 
owners,  operators,  and  designated 
representative  of  each  affected  unit  or 
source  under  the  Acid  Rain  program,  as 
specified  in  40  CFR  72.7  and  72.21. 

(b)  Requirements  and  prohibitions  of 
designated  representatives,  owners,  and 
operators.  Whenever  any  standard, 
requirement,  or  prohibition  in  this  part 
or  in  40  CFR  parts  70  through  78  applies 
to  an  affected  unit  or  an  affected  source, 
or  to  the  designated  representative  of  an 
affected  unit  or  affected  source,  the 
standard,  requirement,  or  prohibition 
shall  also  apply  to  and  be  binding  on 
each  and  every  owner  and  operator  of 
the  affected  unit  or  source  (as 
applicable),  each  of  whom  shall  be 
liable  for  any  violation  of  such  standard, 
requirement  or  prohibition. 

(c)  Nothing  in  this  part  shall  limit  or 
otherwise  affect  the  application  of 
sections  112(r)(9),  113, 114, 120,  303,  304. 
or  306  of  the  Act,  as  amended. 

§77.1    DcfinWons. 

For  purposes  of  this  part,  the  terms 
shall  have  the  same  meaning  as  that 
given  in  the  Act.  in  40  CFR  parts  72 
through  78.  and  in  this  section,  as 
follows: 

Acid  Rain  compliance  option  means 
one  of  the  following  methods  of 
compliance  used  by  an  affected  unit 
under  this  part  as  described  in  a 
compliance  plan  submitted  and 
approved  in  accordance  with  subpart  D 
of  this  part: 

(1)  Standard  sulfur  dioxide 
compliance  method:  having  total 


emissions  in  any  calendar  year  that  are 
not  greater  than  the  allowances  held,  as 
of  the  allowance  transfer  deadline,  in 
the  unit's  compliance  subaccount  for 
that  year  in  accordance  with  a  plan 
submitted  and  approved  under 
S  72.40(b): 

(2)  Standard  nitrogen  oxides 
compliance  method:  emitting  nitrogen 
oxides  from  an  affected  unit  during  a 
calendar  year  in  an  amount  not  greater 
than  allowed  by  the  applicable 
emissions  limitation  for  the  unit, 
pursuant  to  40  CFR  part  76.  in 
accordance  with  a  plan  submitted  and 
approved  under  5  72.40(b): 

(3)  Compliance  with  a  substitution 
plan  submitted  and  approved  in 
accordance  with  S  72.41: 

(4)  Compliance  with  a  Phase  I 
extension  plan  submitted  and  approved 
in  accordance  with  S  72.42; 

(5)  Compliance  with  a  reduced 
utilization  plan  submitted  and  approved 
in  accordance  with  §  72.43; 

(6)  Compliance  with  a  repowering 
extension  plan  submitted  and  approved 
in  accordance  with  §  72.44; 

(7)  Compliance  with  a  nitrogen  oxides 
emissions  averaging  plan  submitted  and 
approved  in  accordance  *vith  S  72.46; 

(8)  Compliance  with  a  nitrogen  oxides 
alternative  emissions  limitation  plan 
submitted  and  approved  in  accordance 
with  S  72.47; 

(9)  Compliance  with  a  nitrogen  oxides 
compliance  deadline  extension  plan 
submitted  and  approved  in  accordance 
with  §  72.48: 

(10)  Compliance  with  a  new  unit  plan 
submitted  and  approved  in  accordance 
with  S  72.45; 

(11)  Compliance  with  an  opt-in  plan 
submitted  and  approved  in  accordance 
with  §  72.49;  or 

(12)  Compliance  with  a  common-stack 
plan  submitted  and  approved  in 
accordance  with  §  72.50. 

Acid  Rain  permit  or  permit  means  a 
permit  or  the  Acid  Rain  portion  of  a 
permit  under  40  CFR  parts  70  or  71. 
including  an  approved  compliance  plan, 
issued  by  the  Administrator  or  other 
permitting  authority  pursuant  to  this 
part  and  40  CFR  parts  73  through  78 
after  completion  of  all  administrative 
review. 

Acid  Rain  program  means  the  sulfur 
dioxide  and  nitrogen  oxides  air  pollution 
control  program  established  pursuant  to 
title  IV  of  the  act  under  40  CFR  parts  72 
through  78. 

Act  means  the  Clean  Air  Act.  42 
U.S.C.  7401.  et  seq.,  as  amended  by 
Public  Law  No.  101-549  (November  15. 
1990). 

Administrative  permit  amendment 
means  a  revision  of  an  Acid  Rain  permit 
pursuant  to  S  72.303. 


Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Affected  source  means  a  source  that 
includes  one  or  more  affected  units. 

Affected  unit  means  a  unit,  or  a 
source  that  opts-in  under  40  CFR  part  74. 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  program. 

Allowance  means  an  authorization, 
allocated  by  the  Administrator  under 
the  Acid  Rain  program  to  emit,  during  or 
after  a  specified  calendar  year,  up  to 
one  ton  of  sulfur  dioxide. 

Allowance  Tracking  System  means 
the  system  by  which  the  Administrator 
issues,  records,  and  tracks  allowances. 
Allowance  transfer  deadline  means 
midnight  of  January  30  or,  if  January  30 
is  not  a  business  day.  midnight  of  the 
first  business  day  thereafter,  which  is 
the  last  day  on  which  allowances  may 
be  submitted  for  recordation  in  an 
affected  unit's  compliance  subaccount 
for  the  purposes  of  meeting  sulfur 
dioxide  emissions  limitation 
requirements  for  the  previous  calendar 
year. 

Approved  compliance  plan  means  a 
compliance  plan,  and  any  revision 
thereto,  that  has  been  approved  as  part 
of  an  Acid  Rain  permit  by  the 
Administrator  or  the  permitting 
authority  in  accordance  with  this  part. 

Calendar  year  means  January  1 
through  December  31,  inclusive. 

Certificate  of  representation  means 
the  completed  and  signed  submission, 
using  the  standard  form  required  by 
§  72.20,  for  certifying  the  appointment  of 
a  designated  representative  for  an 
affected  source,  an  affected  unit,  or  a 
group  of  identified  affected  units. 
-Compensating  unit  means  a  unit  that 
is  not  otherwise  an  affected  unit  during 
Phase  L  which  is  designated  as  an 
affected  unit  during  Phase  I  for  the 
purposes  of  providing  electrical 
generation  to  make  up  for  reduced 
utilization  at  one  or  more  other  Phase  I 
affected  units,  in  accordance  with 
§  72.43. 

Compliance  plan  means  the  permit 
document  submitted  in  accordance  with 
subparts  C  and  D  of  Part  72,  certifying 
that  the  source  will  comply  with  all 
applicable  requirements  under  the  Acid 
Rain  program  and  including  a  schedule 
of  compliance  and  description  of  the 
Acid  Rain  compliance  options  by  which 
each  unit  at  the  source  will  meet  the 
applicable  emissions  limitation 
requirements  of  title  IV  of  the  Act 

Compliance  subaccount  means  an 
affected  unit's  allowance  tracking 
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Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Affected  source  means  a  source  that 
includes  one  or  more  affected  units. 

Affected  unit  means  a  unit,  or  a 
source  that  opts-in  under  40  CFR  part  74, 
that  is  subject  to  any  emission  reduction 
requirement  or  limitation  under  the  Acid 
Rain  program. 

Allowance  means  an  authorization, 
allocated  by  the  Administrator  under 
the  Acid  Rain  program  to  emit,  during  or 
after  a  specified  calendar  year,  up  to 
one  ton  of  sulfur  dioxide. 

Allowance  Tracking  System  means 
the  system  by  which  the  Administrator 
issues,  records,  and  tracks  allowances. 
Allowance  transfer  deadline  means 
midnight  of  January  30  or,  if  January  30 
is  not  a  business  day,  midnight  of  the 
first  business  day  thereafter,  which  is 
the  last  day  on  which  allowances  may 
be  submitted  for  recordation  in  an 
affected  unit's  compliance  subaccount 
for  the  purposes  of  meeting  sulfur 
dioxide  emissions  limitation 
requirements  for  the  previous  calendar 
year. 

Approved  compliance  plan  means  a 
compliance  plan,  and  any  revision 
thereto,  that  has  been  approved  as  part 
of  an  Acid  Rain  permit  by  the 
Administrator  or  the  permitting 
authority  in  accordance  with  this  part. 

Calendar  year  means  January  1 
through  December  31,  inclusive. 

Certificate  of  representation  means 
the  completed  and  signed  submission, 
using  the  standard  form  required  by 
§  72.20.  for  certifying  the  appointment  of 
a  designated  representative  for  an 
affected  source,  an  affected  unit,  or  a 
group  of  identified  affected  units. 
'Compensating  unit  means  a  unit  that 
is  not  otherwise  an  affected  unit  during 
Phase  I.  which  is  designated  as  an 
affected  unit  during  Phase  1  for  the 
purposes  of  providing  electrical 
generation  to  make  up  for  reduced 
utilization  at  one  or  more  other  Phase  I 
affected  units,  in  accordance  with 
§  72.43. 

Compliance  plan  means  the  permit 
document,  submitted  in  accordance  with 
subparts  C  and  D  of  Part  72,  certifying 
that  the  source  will  comply  with  all 
applicable  requirements  under  the  Acid 
Rain  program  and  including  a  schedule 
of  compliance  and  description  of  the 
Acid  Rain  compliance  options  by  which 
each  unit  at  the  source  will  meet  the 
applicable  emissions  limitation 
requirements  of  title  IV  of  the  Act. 

Compliance  subaccount  means  an 
affected  unit's  allowance  tracking 


system  subaccount  in  which  are  held, 
from  the  date  that  allowances  for  the 
current  calendar  year  are  recorded 
under  §  73^(a)  until  December  31. 
allowances  for  the  current  calendar  year 
and,  after  December  31  until  the  date 
that  deductions  are  made  under 
§  73.35(b).  allowances  for  the  preceding 
calendar  year. 

Consumer  Price  Index  (CPI)  means 
the  United  States  government's  primary 
indicator  of  the  monetary  inflation  rate 
as  published  monthly  by  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  Consumer  Price  Index  Branch, 
in  the  CPI  Detailed  Report  and  in  the 
Monthly  Labor  Review.  For  purposes  of 
this  part,  the  Administrator  will  use  the 
Consumer  Price  Index  for  all  urban 
consumers  for  the  US  City  Average,  for 
all  Items  on  the  Official  Reference  Base 
(CPI-U).  or  if  such  index  is  no  longer 
published,  such  other  index  as  the 
Administrator  in  his  discretion 
determines  meets  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990. 
For  the  purposes  of  this  part,  the  CPI-U 
is  based  on  the  twelve  month  period 
ending  August  31. 

Designated  representative  means  the 
natural  person  authorized  by  the  owners 
and  operators  of  an  affected  source  and 
of  all  affected  units  at  the  source,  as 
evidenced  by  a  certificate  of 
representation  submitted  in  accordance 
with  40  CFR  part  72.  Subpart  B.  to 
represent  and  legally  bind  each  owner 
and  operator,  as  a  matter  of  Federal 
law,  in  all  matters  pertaining  to  the  Acid 
Rain  program.  Except  in  \  72.20(c).  the 
term  designated  representative  shall 
also  mean  any  natural  person 
authorized  in  accordance  with  §  72.20(c) 
of  40  CFR  part  72  as  an  alternate 
designated  representative.  Whenever 
the  term  responsible  official  is  used  in 
40  CFR  part  70  or  part  71  or  in  a  State 
operating  permit  program  approved 
pursuant  to  title  V  of  the  Act  and  40  CFR 
part  70,  it  shall  be  deemed  to  refer  to  the 
designated  representative  as  defined 
here  in  so  far  as  Acid  Rain  program 
actions,  standards,  requirements,  or 
prohibitions  are  concerned. 

Determination  of  completeness  means 
a  finding  by  a  permitting  authority  in 
accordance  with  §  72.72  or  §  70.5(c)  with 
regard  to  an  Acid  Rain  permit  program 
application  specifying  that  the 
application  contains  all  the  information 
needed  to  begin  processing  the 
application,  consistent  with  the  criteria 
in  subpart  C  of  this  part. 

Emissions  means  the  quantity  of  an 
air  pollutant  emitted  from  an  affected 
unit,  as  measured,  recorded,  and 
reported  to  the  Administrator  or  a  State 
by  the  designated  representative  and 
determined  by  the  Administrator,  in 


accordance  with  the  emissions 
monitoring  requirements  of  40  CFR  part 
75. 

Emissions  limitation  means  (1)  For  the 
purposes  of  sulfur  dioxide  emissions,  the 
tonnage  equivalent  of: 

(i)  The  allowances  allocated  by  the 
Administrator  to  a  unit  for  use  in  a 
calendar  year,  in  accordance  with  an 
Acid  Rain  permit  application  submitted 
to  the  permitting  tiuthority  and 
consistent  with  the  requirements  of  title 
IV  of  the  Act  and  the  Acid  Rain 
program,  or  with  the  Acid  Rain  permit 
issued  by  the  permitting  authority: 

(ii)  As  amended  by  allowance 
transfers  to  or  from  the  compliance 
subaccount  for  tliat  unit 

(2)  For  purposes  of  nitrogen  oxides 
emissions,  the  limitation  established 
pursuant  40  CFR  part  76,  in  accordance 
with  an  Acid  Rain  permit  application 
submitted  to  the  permitting  authority 
and  consistent  with  the  requirements  of 
title  IV  of  the  Act  and  the  Acid  Rain 
program,  or  with  an  Acid  Rain  permit 
issued  by  the  permitting  authority. 

EPA  means  the  United  States 
Environmental  Protection  Agency  or.  for 
purposes  of  40  CFR  part  73,  any  person 
who  by  delegation  or  contract  is 
managing  and  conducting  the  auctions 
and  direct  sales  provided  in  part  73  on 
behalf  of  EPA. 

Excess  emissions  means:  (1)  Any 
tonnage  emissions  of  sulfur  dioxide  by 
an  affected  unit  during  a  calendar  year 
that  exceeds  the  sulfur  dioxide 
allowances  recorded  in  the  unit's 
compliance  subaccount;  and 

(2)  Any  tonnage  emissions  of  nitrogen 
oxide  by  an  affected  unit  during  a 
calendar  year  that  exceed  the  emissions 
limitation  applicable  to  the^ffected  unit 
as  specified  in  40  CFR  part  76  and  the 
affected  unit's  permit 

Offset  period  means  the  calendar 
year,  or  such  other  period,  as 
determined  by  the  Administrator  in 
accordance  with  40  CFR  part  77. 
following  a  calendar  year  in  which  an 
affected  unit  had  excess  emissions, 
during  which  excess  emissions  offsets 
are  required  to  be  achieved. 

Offset  plan  means  a  plan  submitted 
and  approved  pursuant  to  40  CFR  part 
77  for  offsetting  excess  emissions  that 
have  occurred  at  an  affected  unit  in  any 
calendar  year. 

Owner  means  any  of  the  following 
persons,  each  of  which  is  required  to  be 
identified  in  a  certificate  of 
representation  under  40  CFR  part  72. 
subpart  B: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  to  an  affected 
unit;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  an  affected  unit:  or 


(3)  Any  utility  or  industrial  customer 
that  purchases  power  from  an  affected 
unit  under  a  life-of-the-unit  firm  power 
contractual  arrangement  as  that  term  is 
used  in  section  406(1)  of  the  Act. 
However,  uidess  expressly  provided  for 
in  a  leasehold  agreement  owner  shall 
not  include  a  passive  lessor,  or  a  person 
who  has  an  equitable  interest  through 
such  lessor,  whose  rental  payments  are 
not  based,  either  directly  or  indirectly, 
upon  the  revenues  or  income  from  the 
affected  unit. 

Owner  or  operator  means  any  person 
who  is  an  o%vner  or  who  operates, 
controls,  or  supervises  an  affected  unit 
or  a  source  of  which  an  affected  unit  is  a 
part,  and  shall  include  but  not  be  limited 
to  any  holding  company,  operating 
company,  utility  system,  designated 
representative,  or  plant  manager  of  an 
affected  unit  or  affected  source. 

Permitting  authority  means  either  of 
the  following; 

(1)  The  Administrator  in  the  case  of 
EPA  implementation  of  the  Acid  Rain 
permit  program;  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State 
agency,  Indian  tribe,  or  other  agency 
authorized  by  the  Administrator  to  issue 
proposed  Acid  Rain  permits  under  title 
IV  and  V  of  the  Act  and  40  CFR  part  70 
and  part  72.  subpart  L 

Person  means  an  individual 
corporation,  partnership,  association. 
State,  municipality,  political  subdivision 
of  a  State,  and  any  agency,  department, 
or  instrumentality  of  the  United  States 
and  any  officer,  agent  or  employee 
thereof. 

Phase  I  means  the  Acid  Rain  program 
compliance  period  beginning  January  1. 
1995  and  ending  December  31. 1999. 

Schedule  of  compliance  means  an 
enforceable  sequence  of  actions, 
measures,  or  operations  designed  to 
achieve  or  maintain  compliance,  or 
correct  non-compliance,  with  an 
applicable  requirement  of  the  Act 
including  any  applicable  Acid  Rain 
permit  requirement 

Serial  number  means  the  unique 
identification  number  assigned  to  each 
allowance  by  EPA,  pursuant  to 
S  73.34(c). 

Source  means  any  institutional 
commercial  or  industrial  structure, 
installation,  plant  or  building  that  emits 
or  has  the  potential  to  emit  any  air 
pollutant  regulated  under  title  IV  of  the 
Act.  For  purposes  of  section  502(c)  of  the 
Act.  a  source,  including  a  source  with 
multiple  units,  shall  be  considered  a 
single  facility. 

State  means  one  of  the  46  contiguous 
States  and  the  District  of  Columbia,  and 
includes  all  non-federal  authorities. 
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including  local  agencies,  interstate 
associations,  tribal  authorities,  and 
state-wide  agencies  with  approved 
permit  programs  under  40  CFR  part  70. 
The  term  State  also  encompasses  those 
Native  American  governing  bodies  that 
the  Administrator  has  determined, 
pursuant  to  section  301(d]  of  the  Act.  to 
treat  as  States. 

Substitution  unit  means  an  affected 
unit  that  is  listed  in  40  CFR  part  72, 
appendix  B  and  is  designated  as  a  Phase 
I  affected  unit  in  a  substitution  plan 
under  §  72.41. 

Sulfur  dioxide  emissions  limitation 
requirements  means  the  limitation 
specified  for  an  affected  unit  in  sections 
403,  404.  or  405  of  the  Act  or  in  the  unit's 
permit. 

Ton  or  Tonnage  means  any  ton  or 
fraction  of  a  ton  of  emissions.  For  the 
purpose  of  determining  compliance  with 
the  allowance  requirements  of  the  Acid 
Rain  program,  any  fraction  of  a  ton  shall 
be  deemed  to  equal  one  ton  and  require 
one  allowance. 

Unit  means  a  fossil-fuel  fired 
combustion  device  that  serves  a 
generator. 

Utilization  means  the  heat  input  for  a 
unit. 

§  77.2    Sulfur  dioxide  excess  emissions 
offset  planning. 

(a)  Applicability.  The  owners  and 
operators  of  any  affected  unit  that  emits 
sulfur  dioxide  in  any  calendar  year  in  an 
amount  that  exceeds  the  affected  unit's 
Acid  Rain  program  sulfur  dioxide 
emissions  limitation  requirement  for  that 
year,  based  on  the  number  of 
allowances  held  in  the  unit's  Allowance 
Tracking  System  account  as  provided  in 
40  CFR  part  73,  shall  compensate  for 
such  excess  emissions  during  the  offset 
period  specified  by  the  Administrator  in 
accordance  with  this  section,  by  an 
amount  equal  to  or  in  excess  of  the  tons 
of  excess  emissions  that  occurred  during 
that  year. 

(b)  Deadline.  Not  later  than  60  days 
after  the  end  of  any  calendar  year 
during  which  excess  emissions  of  sulfur 
dioxide  occurred  at  an  affected  unit,  the 
designated  representative  forThe 
affected  unit  shall  submit  a  proposed 
excess  emissions  offset  plan  to  the 
Administrator,  to  the  EPA  Regional 
Office  for  the  State  where  the  source  is 
located,  to  the  permitting  authority  for 
the  State  in  which  the  source  is  located, 
and  to  each  State  located  within  a  50- 
mile  radius  of  an  affected  source.  All 
submissions  shall  be  made  as  provided 
in  40  CFR  72.4. 

(c)  Multi-Unit  Plans— General  Rule. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  the  designated 
representative  for  two  or  more  affected 


units  with  excess  emissions  shall  submit 
a  separate  excess  emissions  offset  plan 
for  each  affected  unit  with  excess 
emissions.  The  multi-unit  plan  shall 
consist  of  one  SF  #772  for  each  unit  in 
the  plan. 

(d)  Multi-Unit  Plans — Exception.  The 
designated  representative  for  two  or 
more  affected  units  with  excess 
emissions  governed  by  a  common  stack 
plan  approved  pursuant  to  40  CFR  72.50. 
shall  submit  one  excess  emissions  offset 
plan  for  those  affected  units  with  excess 
emissions. 

(e)  Contents  of  Plan.  Each  proposed 
excess  emissions  offset  plan  submitted 
pursuant  to  this  part  shall  be  submitted 
on  SF  #772  in  appendix  A  of  this  part, 
and  shall: 

(1)  Be  signed  by  the  designated 
representative  of  the  unit(s)  governed  by 
the  plan; 

(2)  Specify  the  name,  title,  phone 
number,  facsimile  number,  mailing 
address,  and  Acid  Rain  program 
identification  number  of  the  designated 
representative  for  the  affected  unit  with 
excess  emissions; 

(3)  Specify  the  name,  location,  mailing 
address,  and  Acid  Rain  program 
identification  number  of  the  affected 
unit  with  excess  emissions; 

(4]  Include  a  certification  that  the 
affected  unit  had  excess  emissions  for 
the  calendar  year: 

(i)  Specifying  the  number  of  tons  of 
excess  emissions  emitted  by  the 
affected  unit  during  the  calendar  yean 

(ii)  Describing  how  and  why  the 
excess  emissions  occurred;  and 

(iii)  Describing  any  corrective  actions 
that  were  taken  by  the  owners  and 
operators  to  prevent  or  minimize  the 
extent  of  the  excess  emissions; 

(5)  Specify  the  proposed  offset 
methodology,  and  a  schedule  for 
achieving  the  offsets,  as  follows: 

(i)  Each  offset  plan  shall  include  a 
description  of  the  measures  that  are 
proposed  to  be  taken  to  offset  the 
excess  emissions  including: 

(A)  The  number  of  allowances 
required  to  be  deducted  from  the  unit's 
Allowance  Tracking  System  account  to 
offset  the  excess  emissions;  and 

(B)  A  schedule  of  compliance  with 
appropriate  increments  of  progress  for 
reducing  emissions  of  sulfur  dioxide;  for 
deducting  allowances  to  offset  the 
excess  emissions  from  the  Allowance 
Tracking  System  account  of  the  unit  or 
units  responsible  under  the  plan  for 
achieving  the  offsets,  including  the  serial 
number  of  the  allowances  and 
specification  of  when  the  deduction 
should  occur;  for  obtaining  additional 
allowances  necessary;  and  for  taking 
corrective  actions. 


(ii)  Each  offset  plan  shall  include  a 
certification  that  no  allowance  will  be 
transferred  during  the  offset  period  from 
the  Allowance  Tracking  System  account 
for  the  affected  unit  responsible  for  the 
offsets  that  might  cause  any  further 
excess  emissions  at  the  unit. 

(iii)  If  the  designated  representative 
proposes  to  offset  excess  emissions 
using  the  standard  offset  method  (i.e., 
deducting  the  entire  amount  of 
allowances  equal  to  the  tonnage  of 
excess  emissions  from  the  unit's 
Allowance  Tracking  System  compliance 
subaccount  for  the  following  calendar 
year),  the  offset  plan  shall  so  state. 

(iv)(A)  If  the  designated 
representative  proposes  to  offset  excess 
emissions  occurring  during  Phase  I  by 
relying  on  one  or  more  Acid  Rain 
compliance  options  authorized  under  40 
CFR  part  72.  subpart  D  (e.g..  40  CFR 
72.43.  reducing  utilization  or  shutting 
down  the  affected  unit  responsible  for 
the  excess  emissions  and  offsets),  the 
offset  plan  shall  include  the  appropriate 
standard  form  for  the  Acid  Rain 
compliance  option  plan  chosen,  as 
provided  in  40  CFR  part  72,  subpart  D. 

(B)  Each  offset  plan  shall  include  a 
demonstration  that  the  reductions 
achieved  by  relying  on  one  or  more  Acid 
Rain  compliance  options  of  40  CFR  part 
72,  subpart  D  is  equal  to  the  reductions 
required  by  a  standard  excess  emissions 
offset  plan,  in  accordance  with 
paragraph  (e)(5)(iii)  of  this  section. 

(v)  If  the  compliance  option  chosen 
involves  multiple  units,  the  offset  plan 
shall  include: 

(A)  A  designation  of  any 
compensating  or  substitution  unit(s]; 

(B)  A  schedule  specifying  deadlines 
for.  e.g.,  reducing  utilization  of  the  unit 
responsible  for  the  excess  emissions, 
and  for  the  load  shifting;  and 

(C)  A  certificate  of  representation 
establishing  each  designated 
representative's  authority  with  regard  to 
each  unit  covered  by  the  multi-unit  plan. 

(vi)  If  the  designated  representative 
proposes  to  offset  excess  emissions  by 
installing  a  technological  means  of 
pollution  control  (e.g..  high  efficiency 
scrubber,  repowering  or  other  clean  coal 
technology),  the  excess  emissions  offset 
plan  shall: 

(A)  Specify  increments  of  progress  for 
installing  and  commencing  operation  of 
equipment;  and 

(B)  Include  a  showing  of  technical 
adequacy. 

(vii)  Each  offset  plan  shall  include  a 
demonstration  that  the  schedule  for 
achieving  the  offsets  is  as  expeditious  as 
practicable,  taking  into  account  electric 
reliability. 
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(ii)  Each  offset  plan  shall  include  a 
certification  that  no  allowance  will  be 
transferred  during  the  offset  period  from 
the  Allowance  Tracking  System  account 
for  the  affected  unit  responsible  for  the 
offsets  that  might  cause  any  further 
excess  emissions  at  the  unit. 

(iii)  If  the  designated  representative 
proposes  to  offset  excess  emissions 
using  the  standard  offset  method  (i.e., 
deducting  the  entire  amount  of 
allowances  equal  to  the  tonnage  of 
excess  emissions  from  the  unifs 
Allowance  Tracking  System  compliance 
subaccount  for  the  following  calendar 
year),  the  offset  plan  shall  so  state. 

(iv)(A)  If  the  designated 
representative  proposes  to  offset  excess 
emissions  occurring  during  Phase  I  by 
relying  on  one  or  more  Acid  Rain 
compliance  options  authorized  under  40 
CFR  part  72,  subpart  D  (e.g.,  40  CFR 
72.43,  reducing  utilization  or  shutting 
down  the  affected  unit  responsible  for 
the  excess  emissions  and  offsets],  the 
offset  plan  shall  include  the  appropriate 
standard  form  for  the  Acid  Rain 
compliance  option  plan  chosen,  as 
provided  in  40  CFR  part  72,  subpart  D. 

(B)  Each  offset  plan  shall  include  a 
demonstration  that  the  reductions 
achieved  by  relying  on  one  or  more  Acid 
Rain  compliance  options  of  40  CFR  part 
72,  subpart  D  is  equal  to  the  reductions 
required  by  a  standard  excess  emissions 
offset  plan,  in  accordance  with 
paragraph  (e)(5)(iii)  of  this  section. 

(v)  If  the  compliance  option  chosen 
involves  multiple  units,  the  offset  plan 
shall  include: 

(A)  A  designation  of  any 
compensating  or  substitution  unit(s); 

(B)  A  schedule  specifying  deadlines 
for,  e.g.,  reducing  utilization  of  the  unit 
responsible  for  the  excess  emissions, 
and  for  the  load  shifting:  and 

(C)  A  certificate  of  representation 
establishing  each  designated 
representative's  authority  with  regard  to 
each  unit  covered  by  the  multi-unit  plan. 

(vi)  If  the  designated  representative 
proposes  to  offset  excess  emissions  by 
installing  a  technological  means  of 
pollution  control  (e.g.,  high  efficiency 
scrubber,  repowering  or  other  clean  coal 
technology),  the  excess  emissions  offset 
plan  shall: 

(A)  Specify  increments  of  progress  for 
installing  and  commencing  operation  of 
equipment;  and 

(B)  Include  a  showing  of  technical 
adequacy. 

(vii)  Each  offset  plan  shall  include  a 
demonstration  that  the  schedule  for 
achieving  the  offsets  is  as  expeditious  as 
practicable,  taking  into  account  electric 
reliability. 
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(6)  List  and  describe  the  provisions  of 
the  affected  unit's  permit  and  approved 
compliance  plan  that  would  be  revised 
by  the  proposed  offset  plan  if  approved; 

(7)  Include  a  schedule  for  the 
submission  of  progress  reports,  as 
follows: 

(i)  The  offset  plan  shall  require  that 
the  designated  representative  submit 
quarterly  progress  reports,  submitted 
with  the  reports  due  under  40  CFR 
72.401(b).  commencing  with  the  First 
calendar  quarter  following  the  date  In 
which  an  excess  emissions  offset  plan  is 
due  under  paragraph  (b)  of  this  section, 
until  the  quarter  in  which  the  offsets  are 
achieved,  due  within  30  days  after  the 
end  of  the  previous  calendar  quarter, 
which  shall  include: 

(A)  A  description  of  the  work 
accomplished; 

(B)  A  demonstration  that  interim 
milestones  were  achieved; 

(C)  A  summary  of  remaining  work  to 
be  performed;  and 

(D)  Proposed  adjustments,  if  any,  to 
the  schedule. 

(ii)  The  offset  plan  shall  require  that 
the  designated  representative  submit  a 
Hnal  report  and  supporting 
documentation  with  the  aimual  report 
required  by  40  CFR  parts  72.  73.  and  75. 
for  the  year  during  which  ail  required 
offsets  are  achieved  in  full  which  shall 
include: 

(A)  A  description  of  the  work 
performed  in  accordance  with  the  offset 
plan; 

(B)  The  date  that  the  offsets  were 
achieved; 

(C)  The  number  of  tons  of  offsets 
achieved;  and 

(D)  Documentation  that  the  offsets 
were  achieved. 

(iii)  The  ofTset  plan  shall  require  that 
each  report  be  signed  by  the  designated 
representative,  be  submitted  pursuant  to 
this  section,  and  contain  the  following 
certification: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  document 
and  all  attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary  responsibility 
for  obtaining  the  information,  I  certify  that 
the  information  is  on  knowledge  and  belief, 
true,  accurate,  and  complete.  I  am  aware  that 
there  are  signiHcant  penalties  for  submitting 
false  or  incomplete  information,  including 
possibility  of  fine  or  imprisonment. 

(f)  A  designated  representative  may 
identify  by  serial  number  the 
allowances  to  be  deducted  from  the 
compliance  subaccount  for  purposes  of 
compliance  with  the  unit's  sulfur  dioxide 
emissions  limitation  requirements.  Such 
identiOcation  shall  be  made  by 
submission  of  the  Compliance 
Deduction  Form,  provided  in  40  CFR 


part  73  with  the  offset  plan,  or  by 
electronic  methods  as  the  Administrator 
shall  prescribe  in  the  future. 

S  77.3    Aditiinlsti  ator'»-»ctk>n  on  offset 
ptan*. 

(a)  Determination  of  completeness.  (1) 
A  designated  representative  shall  be 
deemed  to  have  submitted  a  complete 
excess  emissions  offset  plan  if  the  plan 
includes  all  applicable  information 
required  in  S  77.2(e). 

(2)  No  offset  plan  shall  be  considered 
complete  unless  it  is  submitted  on 
standard  forms  in  appendix  A  of  this 
part  or  through  the  Acid  Rain  Program 
Electronic  Permitting  Program  System, 
as  established  by  the  Administrator. 

(3)  The  Administrator  shall  determine 
whether  the  offset  plan  submitted  by  the 
source  is  complete  within  30  days  of 
receipt  by  the  U.S.  EPA  Regional  Office 
for  the  Region  in  which  the  source  is 
located.  The  offset  plan  shall  be  deemed 
to  be  complete  by  operation  of  law  if  the 
Administrator  fails  to  notify  the 
designated  representative  to  the 
contrary  within  30  days  of  receipt. 

(b)  Effect  of  a  determination  of 
completeness.  (1)  If  a  designiited 
representative  has  submitted  a  timely 
and  complete  excess  emissions  offset 
plan  on  a  timely  basis,  but  the 
Administrator  has  not  yet  made  a 
decision  on  such  plan,  each  affected  unit 
covered  by  the  o^set  plan  shall  be 
deemed  to  be  in  compliance  with  the 
prohibition  in  paragraph  (m)(l)(i)  of  this 
section. 

(2)  A  complete  offset  plan  shall  be 
binding  on  the  designated 
representative,  owners,  and  operators  of 
the  affected  units  at  the  source,  and 
shall  be  enforceable  against  the  affected 
source  until  the  Administrator  makes  a 
decision  on  the  plan. 

(c)  Supplemental  information.  (1)  The 
Administrator  may  require,  by  issuing  a 
notice  for  supplemental  information, 
submission  of  any  additional 
information  necessary  to  issue  an  offset 
plan  that  complies  with  all  the^ 
requirements  of  this  part  and  40  CFR 
parts  70  through  76  and  78. 

(2)(i)  The  designated  representative 
shall  submit  the  required  information 
within  30  days  of  receiving  a  notice  for 
supplemental  information  from  the 
Administrator  unless  the  Administrator 
allows  for  additional  time  in  writing  as 
reasonable  for  the  designated 
representative  to  collect  and  submit  the 
required  information.  not4o  exceed  4 
months  from  the  date  the  excess 
emissions  offset  plan  was  first 
submitted  to  the  Administrator. 

(ii)  A  failure  to  submit  the 
supplemental  information  within  the 
required'time  period  shall  result  in  a 


denial  of  the  proposed  offset  plan.  Such 
denial  shall  be  considered  a  decision  of 
the  Administrator  for  purposes  of  any 
appeal  pursuant  to  40  CFR  Part  72. 
subpart  H. 

(d)  Proposed  excess  emissions  offset 
plan.  (1)  After  the  Administrator 
receives  all  supplemental  information 
requested  by  notice,  the  Administrator 
shall  issue  a  proposed  excess  emissions 
offset  plan  for  the  affected  source. 

(2)  The  proposed  offset  plan  shall  be 
based  on  the  information  submitted  by 
the  designated  representative  for  the 
affected  source  and  such  other  relevant 
information. 

(3)  The  Administrator  shall  develop 
an  administrative  record  for  the 
proposed  offset  plan,  and  such  record 
shall  include: 

(i)  Documents  submitted  by  the  source 
under  i  77.2(e);  and 

(ii)  Other  documents  relied  on  by  the 
Administrator  to  develop  the  proposed 
offset  plan,  including  any  records  of 
discussions  or  conferences  with  the 
source  or  other  interested  persons 
regarding  the  offset  plan. 

(4)  The  Administrator  shall  include  in 
the  administrative  record  for  any  offset 
decision: 

(i)  The  offset  decision; 

(ii)  The  administrative  record  for  the 
proposed  offset  plan; 

(iii)  Copies  of  all  written  public 
comments  submitted  on  the  proposed 
offset  plan; 

(iv)  The  record  of  any  public  hearing 
on  the  proposed  offset  plan; 

(v)  Any  response  to  public  comments 
submitted  on  the  proposed  offset  plan  as 
required  by  paragraph  (h)  of  this  section, 
including  any  documents  cited  in  the 
response;  and 

(vi)  Any  data,  reports,  or  other 
materials  submitted  to,  or  generated  by, 
the  Administrator,  during  the  public 
comment  period  that  were  considered 
by  the  Administrator  in  making  a 
decision. 

(5)  The  Administrator  is  required  to 
act  on  a  proposed  excess  emissions 
offset  plan  within  six  months  of  receipt. 

(e)  Opportunities  for  public  comment 
on  proposed  offset  plans — (1)  Generally. 
(i)  The  Administrator  shall  give  public 
notice  of  the  following: 

(A)  Any  proposed  offset  plan  and  its 
availability  for  public  review  and 
comment; 

(B)  Opportunity  to  request  a  public 
hearing  on  a  proposed  offset  plan 
pursuant  to  paragraph  (g)  of  this  section; 
and 

(C)  Any  scheduled  hearing  granted 
pursuant  to  paragraph  (g)  of  this  section. 
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(ii)  Any  public  notice  of  a  proposed 
offset  plan  given  under  this  part  may  be 
for  one  or  more  proposed  offset  plans. 

(2)  Timing.  Public  notice  under  this 
part  shall  provide  for 

(i)  A  30-day  public  comment  period, 
beginning  from  the  date  of  publication  of 
the  notice  of  a  proposed  offset  plan;  and 

(ii)  An  opportunity  to  request  a  public 
hearing  on  the  proposed  offset  plan, 
including  a  scheduled  date  and  place  for 
the  hearing  if  requested,  to  occur  not 
earlier  than  15  days  after  the  notice  is 
given. 

(3)  Methods.  The  Administrator  shall 
give  the  public  notice  of  the  proposed 
offset  plan  required  by  this  section,  as 
follows: 

(i)  Actual  notice  shall  be  given  to  the 
following  persons  (except  to  the  extent 
any  such  person  has  waived  his  or  her 
right  to  receive  such  notice  for  any  class 
or  category  of  an  offset  plan  action); 

(A)  The  designated  representative; 

(B)  The  Stale  or  local  air  pollution 
agency  and  the  State  ratemaking 
authority  (if  any)  with  jurisdiction  over 
the  affected  source  governed  by  the 
proposed  offset  plan; 

(C)  In  accordance  with  title  V  of  the 
Act,  the  State  or  local  air  pollution 
agency  for  any  contiguous  State  whose 
air  quality  may  be  affected  by  the 
affected  source  that  is  the  subject  of  the 
proposed  offset  plan,  or  for  any  State 
located  within  a  50-mile  radius  of  the 
affected  source;  and 

(ii)  Notice  by  publication  in  the 
Federal  Register  and  by  advertisement 
in  the  area  affected  by  the  proposed 
offset  plan. 

(4)  Contents.  All  public  notices  issued 
under  this  part  shall  contain  the 
following  information: 

(i)  Name,  and  address,  of  the  EPA 
office  processing  the  offset  plan  for 
which  the  notice  is  being  given; 

(ii)  Name,  address,  telephone  and 
facsimile  number  of  the  designated 
representative  for  the  affected  source; 

(iii)  Identification  of  each  affected  unit 
at  the  source  covered  by  the  proposed 
offset  plan  as  follows;  name  (plant, 
unit),  address; 

(iv)  A  brief  description  of  the  action 
proposed  to  be  taken;  including,  for 
proposed  offset  plans: 

(A)  The  amount  of  emissions  that 
must  be  offset  in  the  source's  offset  plan; 

(B)  Any  alternative  methods  of 
compliance  which  are  proposed  to  be 
approved  to  meet  the  required  offset; 
and 

(C)  The  period  of  time  during  which 
the  offset  is  proposed  to  occur,  if  greater 
than  one  year. 

(v)  The  address  and  office  hours  of  a 
public  location  where  the  offset  plan 
administrative  record  provided  under 


paragraph  (d)(3)  of  this  section  is 
available  for  public  inspection;  and  a 
statement  that  all  information  submitted 
by  the  designated  representative  and 
not  protected  as  confidential  pursuant  to 
section  114(c)  of  the  Act  is  available  for 
public  inspections  as  part  of  the  offset 
plan  administrative  record; 

(vi)  Name,  address,  telephone  and 
facsimile  number  of  the  EPA  office  from 
whom  interested  persons  may  obtain 
further  information; 

(vii)  A  brief  description  of  the  public 
comment  procedures,  including: 

(A)  Explanation  of  the  purpose  of  the 
public  comment  opportunity; 

(B)  The  time  allowed  for  public 
comments; 

(C)  Where  public  comments  should  be 
sent; 

(D)  Required  formats  and  contents  for 
public  comment; 

(E)  The  location,  date,  lime,  and 
procedures  of  any  scheduled  public 
hearing;  and 

(F)  Any  other  procedures  by  which  the 
public  may  participate. 

(5)  Extensions  and  reopenings  of  the 
public  comment  period.  On  the 
Administrator's  own  motion,  or  on  the 
request  of  any  person,  the  Administrator 
may,  at  his  or  her  discretion,  extend  or 
reopen  the  public  comment  period 
where  it  reasonably  appears  that  doing 
so  will  expedite  the  decision-making 
process.  Notice  of  any  such  extension  or 
reopening  shall  be  given  pursuant  to  this 
section. 

(f)  Public  comments — (1)  General,  (i) 
Any  person  may  submit  comments  on  an 
offset  plan. 

(ii)  Comments  shall  be  submitted 
during  the  public  comment  period. 
Comments  received  after  the  public 
comment  period  has  closed  will  not  be 
considered. 

(iii)  Comments  shall  be  submitted  in 
duplicate. 

(iv)  The  submission  shall  clearly 
indicate  the  proposed  offset  plan  to 
which  the  comments  apply. 

(v)  The  submission  shall  clearly 
indicate  the  name  of  the  commenter,  and 
where  appropriate,  the  affiliation  of  the 
commenter. 

(2)  Contents.  Comments  may  be  made 
on  any  aspect  of  the  proposed  o^set 
plan  or  proposed  offset  plan 
modification. 

(i)  Comments  will  be  considered  when 
making  a  decision  on  the  offset  plan. 

(ii)  Comments  will  not  be  considered 
if  they  concern  the  contents  of  the 
source's  permit.  Comments  specifically 
concerning  the  issuance  of  the  proposed 
offset  plan,  such  as  requests  for  a  public 
hearing  on  such  offset  plan,  will  be 
considered. 


(iii)  Commenters  who  do  not  wish  to 
raise  issues  on  the  proposed  offset  plan, 
but  who  wish  to  be  notified  of  any 
subsequent  offset  plan  actions,  may  so 
indicate  during  this  public  comment 
period  or  at  any  other  time. 

(g)  Opportunity  for  public  hearing.  (1) 
During  the  public  comment  period 
provided  under  paragraph  (e)  of  this 
section,  any  person  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
shall  be  made  in  writing  and  shall  state 
the  nature  of  the  issues  proposed  to  be 
raised  in  the  hearing. 

(2)  The  Administrator  may,  at  his  or 
her  discretion,  hold  a  public  hearing 
whenever  the  Administrator  finds  that: 

(i)  A  request  for  such  has  been  made 
that  raises  significant  issues  affecting 
the  terms  and  conditions  of  the  offset 
plan  and  such  hearing  would  contribute 
to  the  decision  on  the  offset  plan;  or 

(ii)  A  hearing  might  clarify  one  or 
more  issues  raised  by  the  proposed 
offset  plan. 

(3)  Public  notice  of  the  scheduling  of  a 
public  hearing  shall  be  given  as 
specified  in  paragraph  (e)  of  this  section. 

(4)  During  a  public  hearing  under  this 
section,  any  person  may  submit  oral  or 
written  comments  concerning  the 
proposed  offset  plan.  The  Administrator 
may  set  reasonable  limits  on  the  time 
allowed  for  oral  statements,  shall 
require  the  submission  of  written 
summaries  of  each  oral  statement,  and 
may  extend  the  public  comment  period 
by  so  stating  during  the  hearing. 

(5)  The  Administrator  shall  assure 
that  a  record  is  made  of  the  hearing, 
which  shall  be  made  part  of  the  offset 
administrative  record  provided  under 
paragraph  (d)(3)  of  this  section. 

(h)  Response  to  comments.  (1)  The 
Administrator  shall  consider  comments 
received  during  the  public  comment 
period  and  shall  respond  in  writing  to 
such  comments  when  issuing  the  offset 
decision. 

(2)  The  response  to  comments  shall:  (i) 
Identify  any  offset  plan  provision  which 
has  been  changed  in  the  offset  decision 
in  response  to  comments  made,  and  the 
reasons  for  the  change;  and 

(ii)  Briefly  describe  and  respond  to 
comments  on  the  proposed  offset  plan. 

(3)  Any  documents  cited  in  the 
response  to  comments  shall  be  included 
in  the  administrative  record,  or  their 
location  shall  be  cited,  if  readily 
obtainable. 

(i)  Issuance  and  effective  date  of 
excess  emissions  offset  plans.  (1)  After 
the  close  of  the  public  comment  period, 
the  Administrator  shall: 

(i)  Act  on  the  proposed  excess 
emissions  offset  plan  by  either: 
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(iii)  Commenters  who  do  not  wish  to 
raise  issues  on  the  proposed  offset  plan, 
but  who  wish  to  be  notified  of  any 
subsequent  offset  plan  actions,  may  so 
indicate  during  this  public  comment 
period  or  at  any  other  time. 

(g)  Opportunity  for  public  hearins-  (1) 
During  the  public  comment  period 
provided  under  paragraph  (e)  of  this 
section,  any  person  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
shall  be  made  in  writing  and  shall  state 
the  nature  of  the  issues  proposed  to  be 
raised  in  the  hearing. 

(2)  The  Administrator  may,  at  his  or 
her  discretion,  hold  a  public  hearing 
whenever  the  Administrator  finds  that: 

(i)  A  request  for  such  has  been  made 
that  raises  significant  issues  affecting 
the  terms  and  conditions  of  the  offset 
plan  and  such  hearing  would  contribute 
to  the  decision  on  the  offset  plan;  or 

(ii)  A  hearing  might  clarify  one  or 
more  issues  raised  by  the  proposed 
offset  plan. 

(3)  Public  notice  of  the  scheduling  of  a 
public  hearing  shall  be  given  as 
specified  in  paragraph  (e)  of  this  section. 

(4)  During  a  public  hearing  under  this 
section,  any  person  may  submit  oral  or 
written  comments  concerning  the 
proposed  offset  plan.  The  Administrator 
may  set  reasonable  limits  on  the  time 
allowed  for  oral  statements,  shall 
require  the  submission  of  written 
summaries  of  each  oral  statement,  and 
may  extend  the  public  comment  period 
by  so  stating  during  the  hearing. 

(5)  The  Administrator  shall  assure 
that  a  record  is  made  of  the  hearing, 
which  shall  be  made  part  of  the  offset 
administrative  record  provided  under 
paragraph  (d)(3)  of  this  section. 

(h)  Response  to  comments.  (1)  The 
Administrator  shall  consider  comments 
received  during  the  public  comment 
period  and  shall  respond  in  writing  to 
such  comments  when  issuing  the  offset 
decision. 

(2)  The  response  to  comments  shall:  (i) 
Identify  any  offset  plan  provision  which 
has  been  changed  in  the  offset  decision 
in  response  to  comments  made,  and  the 
reasons  for  the  change;  and 

(ii)  Briefiy  describe  and  respond  to 
comments  on  the  proposed  offset  plan. 

(3)  Any  documents  cited  in  the 
response  to  comments  shall  be  included 
in  the  administrative  record,  or  their 
location  shall  be  cited,  if  readily 
obtainable. 

(i)  Issuance  and  effective  date  of 
excess  emissions  offset  plans.  (1)  After 
the  close  of  the  public  comment  period, 
the  Administrator  shall: 

(i)  Act  on  the  proposed  excess 
emissions  offset  plan  by  either: 
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(A)  Approvmg  the  excess  emissions 
offset  plan  as  submitted, 

(B)  Approving  the  excess  emissions 
offset  plan,  in  whole  or  in  part,  with  any 
appropriate  revisions; 

(C)  Approving  the  excess  emissions 
offset  plan,  with  expeditious  and 
enforceable  deadlines  included  in  the 
plan  for  the  conditions  to  be  met  not 
later  than  the  end  of  the  year;  or 

(D)  Disapproving  the  excess  emissions 
offset  plan  and  either 

(1)  Deducting  allowances,  or 

(2)  Issuing  such  order  as  is  necessary 
to  achieve  the  offsets. 

(ii)  Specify  as  part  of  the  action  an 
excess  emissions  offset  period  for 
achieving,  in  full,  the  emissions 
reductions  required  by  the  plan. 

(iii)  Give  actual  notice  of  the  decision 
to  the  designated  representative  for  the 
affected  source,  and  to  any  persons  who 
submitted  comments  during  the  public 
comment  period  or  who  are  entitled  to 
actual  notice  under  paragraph  (e)(3)  of 
this  section.  The  Administrator  shall 
also  give  notice  of  the  decision  in  the 
Federal  Register. 

(2)  Any  offset  decision  shall  be  issued 
and  become  final  agency  action  60  days 
after  notice  of  the  offset  decision  is 
published  in  the  Federal  Register,  unless 
an  appeal  is  filed  pursuant  to  40  CFR 
part  72,  subpart  H. 

(3)  The  term  of  every  offset  plan  shall 
be  for  the  remainder  of  the  year  in 
which  the  source  is  required  to  have  an 
offset  plan,  or  for  such  larger  period  as 
is  approved  in  the  offset  plan. 

(j)  Upon  approval  of  the  proposed 
offset  plan  by  the  Administrator,  the 
offset  plan  shall  be  deemed  a  condition 
of  the  operating  permit  for  the  unit 
without  further  review  or  revision  of  the 
permit. 

(k)  Deduction  of  allowances.  The 
Administrator  shall  deduct  allowances, 
in  accordance  with  the  approved  excess 
emissions  offset  plan,  equal  to  the  tons 
of  excess  emissions. 

(1)  The  allowances  shall  be  deducted 
in  the  year  following  the  year  when  the 
excess  emissions  occurred,  unless  the 
Administrator  approves  a  longer  offset 
period. 

(2)  If  an  approvable  offset  plan  is  not 
timely  submitted  in  accordance  with  this 
section,  the  Administrator  shall  deduct 
allowances  from  the  annual  allocations 
that  would  otherwise  be  made  to  the 
unit  which  had  the  excess  emissions 
from  the  unit's  Allowance  Tracking 
System  account  in  the  year  following  the 
year  in  which  excess  emissions 
occurred. 

(3)  The  Administrator  may  make  a 
determination  that  allowance 
deductions  occur  over  a  specified  period 
greater  than  1  year  provided  the 


designated  representative  for  the  unit  or 
units  makes  a  showing,  to  the 
Administrator's  satisfaction,  that 
deducting  the  entire  amount  of  the 
allowances  required  to  offset  the  excess 
emissions  during  the  following  calendar 
year  will  interfere  with  electric 
reliability. 

(1)  Binding  effect  of  offset  plan.  (1) 
Upon  the  issuance  of  a  determination  of 
completeness  by  the  Administrator  as 
provided  in  paragraph  (a)  of  this  section, 
the  proposed  offset  plan  shall  be  binding 
on  the  designated  representatives  and 
the  owners  and  operators  of  the  unit(s) 
governed  by  the  plan  and  shall 
temporarily  supersede  any  inconsistent 
provisions  of  the  permit  and  approved 
compliance  plan  for  the  affected  source. 
The  proposed  offset  plan  shall, 
thereafter,  remain  in  effect  until  the 
Administrator  acts  on  the  proposed 
excess  emissions  offset  plan  as  provided 
in  this  section. 

(2)  Upon  issuance  of  a  determination 
of  completeness  by  the  Administrator  as 
provided  in  paragraph  (a)  of  this  section, 
the  plan  shall  be  deemqd  to  be 
incorporated  into  the  permit  without 
further  review  or  revision  as  an 
administrative  permit  amendment  in 
accordance  with  40  CFR  72.303.  The 
Administrator's  action  on  the  plan  shall 
be  deemed  a  permitting  decision,  shall 
also  be  incorporated  into  the  permit  as 
an  administrative  amendment,  and  shall 
be  subject  to  the  appeals  provisions  of 
40  CFR  part  72,  subpart  H  and  section 
307  of  the  Act. 

(m)  Prohibitions.  It  shall  be  a  violation 
of  this  part  and  of  the  Act  for  the 
designated  representative  of  an  affected 
unit  liable  for  excess  emissions  offsets 
under  this  part  and  section  411  of  the 
Act,  to  fail  to: 

(1)  Submit: 

(i)  A  complete  and  approvable 
proposed  excess  emissions  offset  plan  in 
a  timely  manner  and 

(ii)  Any  progress  reports  required  by 
this  part,  in  a  timely  mannen 

(2)  Comply  with  the  terms  of  a 
proposed  or  approved  excess  emissions 
offset  plan;  or 

(3)  Otherwise  offset  excess  emissions 
as  required  by  this  part. 

(n)  Any  failure  to  comply  with  any 
requirement  of  this  part  shall  be  a 
separate  enforceable  violation  of  the 
Act. 

(o)  Each  day  after  the  60-day  deadline 
for  submitting  the  excess  emissions 
offset  plan,  or  after  a  reporting  deadline, 
that  the  designated  representative  for 
the  affected  unit  fails  to  submit  a 
complete  excess  emissions  offset  plan 
shall  be  deemed  a  separately 
enforceable  violation  of  the  Act. 


§  77.4    Excess  smlssions  penaltiM. 

(a)  In  the  event  excess  emissions  of 
sulfur  dioxide  or  nitrogen  oxides  occur 
at  an  affected  unit  during  any  calendar 
year,  the  designated  representative  of 
the  affected  unit  shall  submit,  without 
demand,  payment  of  an  excess 
emissions  penalty  in  accordance  with 
this  section.  The  designated 
representative,  and  the  owners  and 
operators  of  the  unit  with  excess 
emissions  shall  be  held  strictly  liable  for 
the  obligation  to  automatically  pay 
without  delay  any  penalty  due  under 
this  part.  In  the  case  of  excess  emissions 
such  payment  must  be  received  no  later 
than  60  days  after  the  end  of  any 
calendar  year  during  which  excess 
emissions  occurred  at  an  affected  unit, 
subject  to  the  interest  obligation 
accruing  from  January  1, 1991,  specified 
in  paragraph  (c)  of  this  section. 

(b)(1)  The  designated  representative 
responsible  for  submitting  the  penalty 
shall  be  responsible  for  correctly 
calculating  the  penalty. 

(2)  The  excess  emissions  penalty  shall 
be  determined  using  the  following 
formula: 

EEP=AEEPRxQ 
where: 
EEP — is  the  excess  emissions  penalty. 
AEEPR — is  the  adjusted  excess  emissions 
penalty  rate  determined  in  acpordance 
with  the  method  specified  in  Appendix  B 
of  this  part,  and 
Q — is  the  number  of  tons  of  excess 
emissions. 

(3)  Round  EEP  to  the  nearest  dollar 
after  completing  the  calculation  in 
paragraph  (b)(2)  of  this  section. 

(c)  In  the  event  an  excess  emissions 
penalty  due  under  this  part  is  not  paid  in 
a  timely  manner,  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section, 
the  total  excess  emissions  penalty  shall 
be  calculated  to  include  interest, 
accruing  from  January  1  until  the  date  on 
which  the  penalty  payment  is  submitted, 
as  follows: 

(1)  The  interest  rate  for  delayed 
payment  (i)  shall  be  equal  to  the  coupon 
issue  yield  equivalent  (as  determined  by 
the  Secretary  of  Treasury)  of  the 
average  accepted  auction  price  for  the 
last  auction  of  52  week  U.S.  Treasury 
bills  settled  for  the  week  immediately 
prior  to  January  1  of  the  year  the  penalty 
is  due. 

-(2)  The  total  penalty,  with  accrued 
interest  shall  be  determined  using  the 
following  formula: 

(i) 
EEP,  =  EEPx{l  +  ir 

where: 
EEP| — is  the  total  excess  emissions  penalty 
with  accrued  interest: 
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EEP— is  Ihe  excess  emissions  penalty  (as 
cdlculalcd  in  paragraph  [b]  of  this 
section); 

i — is  the  interest  rate,  as  calculated  in 
accordance  with  paragraph  (c)(1)  of  this 
section:  and 

n — is  the  number  of  months  subsequent  to 
January  1  of  the  year  that  payment  is  due 
where  the  first  day  of  each  month  shall 
increase  the  value  of  n  (January  31,  n=l; 
February  28/29.  n=» 2;  March  30.  n=3). 

(ii)  Round  EEPi  to  the  nearest  dollar 
after  completing  the  calculation  in 
paragraph  (c)(2)(i)  of  this  section. 

(d)  Any  excess  emissions  penalty 
shall  be  due  and  payable  automatically 
without  demand  to  the  Administrator  as 
follows: 

(1)  Payments  of  penalties  less  than 
$25,000  shall  be  made  by  cashier's  or 
certified  check,  made  payable  to  the 
U.S.  Treasurer,  and  sent  to  the  lock  box 
for  the  EPA  Regional  Office  for  the  State 
where  the  affected  unit  is  located,  at  the 
address  specified  in  appendix  C  of  this 
part;  and 

(2)  Payments  of  penalties  of  $25,000  or 
more  shall  be  made  by  wire  transfer  to 
the  U.S.  Treasury  at  the  Federal  Reserve 
Bank  of  New  York,  using  SF«  774  in 
appendix  A  of  this  part. 

(3)  A  written  confirmation  of  payment 
shall  be  sent  to  the  Administrator,  using 
SF<F  774A  in  appendix  A  of  this  part 

(e)  It  shall  be  a  violation  of  the  Act  for 
the  designated  representative  of  an 
affected  unit  liable  for  penalty  payments 
under  this  part  to  fail  to: 

(1)  Correctly  determine  the  penalty 
amount;  or 

(2)  Pay  the  penalty  as  required  by  this 
part. 

(f)  Any  failure  of  the  designated 
representative  of  an  affected  unit  liable 
for  excess  emissions  penalties  under 
this  part  to  comply  with  any 
requirement  of  this  section,  including 
any  failure  to  pay  an  excess  emissions 
penalty,  shall  be  deemed  a  separately 
enforceable  violation  of  the  Act. 

(g)  Any  excess  emissions  penalty  due 
and  payable  under  this  paragraph  shall 
not  affect  the  liability  of  the  affected 
unit's  designated  representative,  owner 
or  operator,  for  any  additional  fine, 
penalty,  or  assessment  for  the  same 
violation  authorized  under  any  other 
section  of  the  Act. 

(h)  Excess  emissions  in  any  calendar 
year  resulting  directly  from  an  order 
issued  in  that  year  pursuant  to  Section 
110(f)  of  the  Act,  shall  not  be  subject  to 
the  penalty  payment  requirements  of 
this  section;  provided  that  the 
designated  representative  of  any  unit 
subject  to  such  order  shall  advise  the 
Administrator  within  30  days  of 
issuance  of  the  order  that  the  order  will 
result  in  such  excess. 


§77.5    Other. 

The  addresses  for  submissions. 
Federal  authority.  State  authority, 
signatory  requirements,  recordkeeping, 
availability  of  information,  and 
computation  of  time  are  provided  as 
follows: 

(a)  Addresses  for  submissions.  (1)  All 
submissions  required  by  this  part  that 
must  be  sent  to  U.S.  Environmental 
Protection  Agency  headquarters  shall  be 
addressed  to  the  Chief,  Permits  and 
Technologies  Section,  Acid  Rain 
Division  (ANR-445),  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460. 

(2)  All  submissions  reqtired  by  this 
part  that  must  be  sent  to  EPA  regional 
offices  shall  be  addressed  to  the 
appropriate  region  as  follows: 

Region  I  (Connecticut.  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  Vermont) — 
Director,  Air,  Pesticides,  and  Toxics 
Management  Division,  U.S.  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building.  Boston,  Massachusetts 
02203. 
Region  II  (New  Jersey.  New  York,  Puerto 
Rico,  Virgin  Islands] — Director.  Air  and 
Waste  Management  Division.  U.S. 
Environmental  Protection  Agency.  Federal 
OfTice  Building.  28  Federal  Plaza  (Foley 
Square).  New  York,  New  York  10278. 
Region  111  (Delaware,  District  of  Columbia. 
Maryland.  Pennsylvania,  Virginia,  West 
Virginia) — Director,  Air,  Radiation  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107. 

Region  IV  (Alabama.  Florida.  Georgia. 
Kentucky,  Mississippi,  North  Carolina. 
South  Carolina,  Tennessee) — Director,  Air, 
Pesticides,  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin) — Director, 
Air  and  Radiation  Division.  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604. 

Region  VI  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  Texas) — Director,  Air, 
Pesticides,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

Region  VII  (Iowa.  Kansas,  Missouri, 
Nebraska) — Director.  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  728  Minnesota  Avenue.  Kansas 
City.  Missouri  66101. 

Region  Vlll  (Colorado.  Montana.  North 
Dakota.  South  Dakota.  Utah.  Wyoming) — 
Director,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency.  1860 
Lincoln  Street.  Denver.  Colorado  80295. 

Region  IX  (Arizona,  California,  Guam, 
Hawaii,  Nevada) — Director.  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 


Agency,  75  Hawthorne  Street.  San 
Francisco,  California  94105. 
Region  X  (Alaska.  Idaho,  Oregon, 
Washington) — Director,  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

(3)  All  submissions  required  by  this 
part  that  must  be  sent  to  a  State 
permitting  authority  with  an  approved 
permit  program  under  this  part  and  40 
CFR  part  70  shall  be  addressed  to  the 
applicable  permitting  authority  as 
provided  in  40  CFR  part  70,  and  to  the 
following  State  air  pollution  agencies: 

State  of  Alabama.  Air  Pollution  Control 
Division,  645  S.  McDonough  Street. 
Montgomery.  Alabama  36104. 
State  of  Arizona.  Department  of  Health 
Services,  1740  West  Adams  Street, 
Phoenix,  Arizona  85007. 
State  of  Arkansas,  Division  of  Air  Pollution 

Control,  Department  of  Pollution  Control 

and  Ecology.  8001  National  Drive.  P.O.  Box 

9583.  Little  Rock,  Arkansas  72209. 
State  of  California,  Air  Resources  Board,  1102 

Q  Street.  Sacramento,  California  95814. 
State  of  Colorado,  Department  of  Health.  Air 

Pollution  Control  Division,  4210  East  11  Ih 

Avenue,  Denver,  Colorado  80220. 
Slate  of  Connecticut,  Department  of 

Environmental  Protection,  State  Office 

Building,  Hartford,  Connecticut  06115. 
State  of  Delaware,  Delaware  Department  of 

Natural  Resources  and  Environmental 

Control,  89  Kings  Highway,  P.O.  Box  1401, 

Dover,  Delaware  19901. 
District  of  Columbia.  Department  of 

Consumer  and  Regulatory  Affairs.  614  H 

Street,  NW..  Washington  DC  20001. 
State  of  Florida.  Bureau  of  Air  Quality 

Management.  Department  of 

Environmental  Regulation,  Twin  Towers 

Office  Building.  2600  Blair  Stone  Road. 

Tallahassee.  Florida  32301. 
State  of  Georgia.  Environmental  Protection 

Division.  Department  of  Natural  Resources. 

205  Butler  Street,  SE.  East  Tower,  Atlanta, 

Georgia  30334. 
State  of  Idaho.  Department  of  Health  and 

Welfare.  Statehouse,  Boise.  Idaho  83701. 
State  of  Illinois,  Division  of  Air  Pollution 

Control.  2200  Churchill  Road,  Springfield, 

Illinois  62706. 
State  of  Indiana,  Indiana  Department  of 

Environmental  Management,  105  South 

Meridian  Street,  RO.  Box  6015, 

Indianapolis.  Indiana  46206. 
State  of  Iowa,  Iowa  Department  of  Water, 

Air.  and  Waste  Management,  Henry  A. 

Wallace  Building.  900  East  Grand,  Des 

Moines,  Iowa  50319. 
State  of  Kansas,  Kansas  Department  of 

Health  and  Environment.  Bureau  of  Air 

Quality  and  Radiation  Control,  Forbes 

Field,  Topeka,  Kansas  66620. 
Slate  of  Kentucky,  Division  of  Air  Pollution 

Control,  Department  for  Natural  Resources 

and  Environmental  Protection,  U.S.  127, 

Frankfort,  Kentucky  40601. 
State  of  Louisiana.  Program  Administrator. 

Air  Quality  Division,  Louisiana  Department 

.  of  Environmental  Quality,  P.O.  Box  44096. 

Baton  Rouge,  Louisiana  70604. 
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Agency.  75  Hawthorne  Street,  San 
Francisco,  California  94105. 
Region  X  (Alaska.  Idaho,  Oregon. 
Washington) — Director.  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

(3)  All  submissions  required  by  this 
part  that  must  be  sent  to  a  State 
permitting  authority  with  an  approved 
permit  program  under  this  part  and  40 
CFR  part  70  shall  be  addressed  to  the 
applicable  permitting  authority  as 
provided  in  40  CFR  part  70,  and  to  the 
following  State  air  pollution  agencies: 

State  of  Alabama.  Air  Pollution  Control 
Division,  645  S.  McDonough  Street. 
Montgomery.  Alabama  36104. 
State  of  Arizona.  Department  of  Health 
Services,  1740  West  Adams  Street, 
Ptioenix,  Arizona  85007. 
State  of  Arkansas,  Division  of  Air  Pollution 

Control,  Department  of  Pollution  Control 

and  Ecology,  8001  National  Drive.  P.O.  Box 

9583.  Little  Rock.  Arkansas  72209. 
State  of  California,  Air  Resources  Board.  1102 

Q  Street.  Sacramento.  California  95814. 
State  of  Colorado,  Department  of  Health.  Air 

Pollution  Control  Division,  4210  East  11th 

Avenue,  Denver,  Colorado  80220. 
State  of  Connecticut,  Department  of 

Environmental  Protection,  Stale  Office 

Building.  Hartford.  Connecticut  06115. 
Stale  of  Delaware.  Delaware  Department  of 

Natural  Resources  and  Environmental 

Control.  89  Kings  Highway.  P.O.  Box  1401. 

Dover.  Delaware  19901. 
District  of  Columbia.  Department  of 

Consumer  and  Regulatory  Affairs.  614  H 

Street.  NW..  Washington  DC  20001. 
Stale  of  Florida.  Bureau  of  Air  Qualify 

Management.  Department  of 

Environmental  Regulation.  Twin  Towers 

Office  Building.  2800  Blair  Stone  Road. 

Tallahassee,  Florida  32301. 
State  of  Georgia,  Environmental  Protection 

Division.  Department  of  Natural  Resources, 

205  Butler  Street,  SE.,  East  Tower.  Atlanta. 

Georgia  30334. 
State  of  Idaho,  Department  of  Health  and 

Welfare,  Statehouse.  Boise.  Idaho  83701. 
Slate  of  Illinois.  Division  of  Air  Pollution 

Control.  2200  Churchill  Road,  Springfield, 

Illinois  62706. 
Slate  of  Indiana,  Indiana  Department  of 

Environmental  Management,  105  South 

Meridian  Street,  P.O.  Box  6015, 

Indianapolis.  Indiana  46206. 
State  of  Iowa,  Iowa  Department  of  Water. 

Air.  and  Waste  Management  Henry  A. 

Wallace  Building,  900  East  Grand,  Des 

Moines,  Iowa  50319. 
Stale  of  Kansas,  Kansas  Department  of 

Health  and  Environment,  Bureau  of  Air 

Quality  and  Radiation  Control,  Forbes 

Field.  Topeka.  Kansas  66620. 
State  of  Kentucky.  Division  of  Air  Pollution 

Control.  Department  for  Natural  Resources 

and  Environmental  Protection,  U.S.  127, 

Frankfort,  Kentucky  40601. 
State  of  Louisiana.  Program  Administrator, 

Air  Quality  Division,  Louisiana  Department 

.  of  Environmental  Quality.  P.O.  Box  44096. 

Baton  Rouge,  Louisiana  70804. 
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Stale  of  Maine,  Department  of  Environmental 
Protection,  State  House,  Augusta,  Maine 
04330. 
Stale  of  Maryland,  Air  Management 
Administration,  Maryland  Department  of 
the  Environment.  2500  Broening  Highway. 
Baltimore.  Maryland  21224. 
Commonwealth  of  Massachusetts. 
Massachusetts  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control,  One 
Winter  Street,  Boston,  Massachusetts 
02108. 
State  of  Michigan.  Air  Pollution  Control 
Division.  Michigan  Department  of  Natural 
Resources,  Stevens  T.  Mason  Building,  8th 
floor,  Lansing.  Michigan  48926. 
State  of  Minnesota.  Minnesota  Pollution 
Control  Agency,  Division  of  Air  Quality, 
520  Lafayette  Road.  St.  Paul.  Minnesota 
55155. 
State  of  Mississippi,  Bureau  of  Pollution 
Control,  Department  of  Natural  Resources, 
P.O.  Box  10385.  Jackson,  Mississippi  39209. 
State  of  Missouri,  Department  of  Natural 
Resources,  P.O.  Box  1368,  Jefferson  City, 
Missouri  65101. 
State  of  Montana,  Department  of  Health  and 
Environmental  Services,  Cogswell  Building. 
Helena,  Montana  59601. 
State  of  Nebraska,  Department  of 
Environmental  Control,  P.O.  Box  94877, 
State  House  Station,  Lincoln,  Nebraska 
68502. 
State  of  Nevada,  Department  of  Conservation 
and  Natural  Resources,  Division  of 
Environmental  Protection,  201  South  Fall 
Street,  Carson  City,  Nevada  89710, 
Stale  of  New  Hampshire,  New  Hampshire  Air 
Resources  Agency,  Health  and  Welfare 
Building,  Hazen  Drive,  Concord,  New 
Hampshire  03301. 
State  of  New  Jersey,  Department  of 
Ejivironmental  ftotection,  Division  of 
Environmental  Quality,  Enforcement 
Element,  John  Filch  Plaza.  CN-027. 
Trenton,  New  Jersey  08625. 
Stale  of  New  Mexico.  Director.  New  Mexico 
Environmental  Improvement  Division. 
Health  and  Environmental  Department, 
1190  St.  Francis  Drive.  Santa  Fe,  New 
Mexico  87503. 
State  of  New  York.  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  50  Wolf  Road,  New  York, 
New  York  12233. 
State  of  Norlh  Carolina,  Environmental 
Management  Commission,  Department  of 
Natural  and  Economic  Resources,  Division 
of  Environmental  Management.  Attention: 
Air  Quality  Section,  P.O.  Box  27687, 
Raleigh,  Norih  Carolina  27611. 
State  of  North  Dakota.  State  Department  of 
Health  and  Consolidated  Laboratories. 
Division  of  Environmental  Engineering, 
State  Capitol,  Bismarck,  North  Dakota 
58501. 
State  of  Ohio,  Ohio  Environmental  Protection 
Agency,  1800  Watermark  Drive,  Box  1049, 
Columbus.  Ohio  43266-0149. 
State  of  Oklahoma,  Oklahoma  State 
Department  of  Health,  Air  Quality  Service, 
P.O.  Box  53551.  Oklahoma  City,  Oklahoma 
73152. 
State  of  Oregon,  Department  of 
Environmental  Quality,  Yeon  Building,  522 
SW.  Fifth.  Portland,  Oregon  97204. 


Commonwealth  of  Pennsylvania.  Department 

of  Environmental  Resources.  105  S.  Second 

Street.  P.O.  Box  2357,  Harrisburg, 

Pennsylvania  17120. 
State  of  Rhode  Island,  Department  of 

Environmental  Management,  204  Cannon 

Building,  Davis  Street.  Providence,  Rhode 

Island  02908. 
State  of  South  Carolina.  Office  of 

Environmental  Quality  Control. 

Department  of  Health  and  Environmental 

Control.  2600  Bull  Street.  Co^mbia,  South 

Carolina  29201. 
State  of  Tennessee,  Department  of  Public 

Health,  Division  of  Air  Pollution  Control. 

256  Capitol  Hill  Building,  Nashville, 

Tennessee  37219. 
State  of  Texqs,  Air  Pollution  Control  Board, 

6330  Highway  290  East,  Austin.  Texas 

78723. 
State  of  Utah.  Department  of  Health,  Bureau 

of  Air  Quality,  288  Norlh  1460  West,  P.O. 

Box  16690,  Salt  Lake  City.  Utah  84116-0690. 
State  of  Vermont.  Vermont  Agency  of 

Environmental  Conservation,  Air  Pollution 

Control,  State  Office  Building,  Montpelier, 

Vermont  05602. 
Commonwealth  of  Virginia.  "Virginia 

Department  of  Air  Pollution  Control,  P.O. 

Box  10089,  Ninth  Street  Office  Building. 

Richmond,  Virginia  23219. 
Slate  of  Washington,  Department  of  Ecology, 

Olympia,  Washington  98504. 
Stale  of  West  Virginia.  Air  Pollutiwi  Control 

Commission.  1558  Washington  Street  East, 

Charieston,  West  Virginia  25311. 
Slate  of  Wisconsin,  Department  of  Natural 

Resources,  P.O.  Box  7921,  Madison, 

Wisconsin  53707. 

(4)  For  all  submissions  required  by 
this  part  to  be  submitted  to  a  State,  an 
EPA  Regional  office,  or  EPA 
Headquarters,  copies  shall  also  be  sent 
to  the  State,  to  the  appropriate  EPA 
Regional  office,  and  to  EPA 
Headquarters. 

(b]  Federal  authority.  Under  authority 
of  sections  114  andadl  of  the  Act,  the 
Administrator  reserves  the  right  to: 

(1)  Secure  information  needed  for  the 
purpose  of  developing  or  implementing 
any  standard,  requirement,  or 
prohibition  under  the  Act,  or  40  CFR 
parts  70  through  76  and  78  or  of 
determining  whether  any  person  is  in 
violation  of  any  standard,  requixement. 
or  prohibition  of  the  Act.  this  part,  or  40 
CJ'R  parts  72-76  and  78; 

(2]  Make  inspections,  conduct  tests, 
examine  records,  and  require  the 
designated  representative,  the  owner,  or 
the  operator  of  an  affected  unit  to 
submit  information  reasonably  required 
for  the  purpose  of  developing  or 
implementing  any  standard, 
requirement,  or  prohibition  under  this 
part,  and  40  CFR  parts  72-76  and  78;  and 

(3)  Call  witnesses  and  compel  the 
production  of  documents. 

(c)  State  authority.  Consistent  with 
Section  116  of  the  Act,  the  provisions  of 
this  part  shall  not  be  construed  in  any 


manner  to  preclude  any  State  or 
political  subdivision  thereof  from 
adopting  and  enforcing  any  other  air 
quality  requirement  applicable  to  an 
affected  source  or  unit;  provided  that 
such  requirement  is  not  less  stringent 
than,  and  does  not  alter  any  requirement 
applicable  to  such  unit  or  source 
prescribed  under  this  part;  and 
provided,  further,  that  such  requirement 
if  articulated  in  an  operating  permit,  is 
expressed  in  a  portion  of  the  permit 
separate  from  the  portion  containing  the 
Acid  Rain  program  requirements. 
Nothing  in  this  section  shall  authorize  a 
State  permitting  authority  to  modify  or 
alter  any  Acid  Rain  program 
requirement  except  as  provided  in  title 
IV  and  elsewhere  in  this  part. 

(d)  Signatory  requirements.  (1)  All 
Acid  Rain  program  submissions  required 
to  be  made  on  behalf  of  affected  sources 
and  affected  units  pursuant  to  this  part 
and  40  CFR  parts  70  through  76  and  78, 
including  the  submissions  specified  in  40 
CFR  72.21.  shall  be  made  by  the 
designated  representative  for  the 
source's  owners  and  operators  by 
certified  mail.  In  each  submission,  the 
designated  representative  shall  sign  and 
certify: 

(i)  That  the  procedure  specified  in  the 
representation  agreement,  pursuant  to 
40  CFR  72.20,  for  obtaining  the 
authorization  of  the  owners  and 
operators  to  take  such  action  has  been 
complied  with;  and 

(ii)  The  following  statement: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined,  and  am  familiar  with, 
the  information  submitted  in  this  document 
and  all  attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary  responsibility 
for  obtaining  the  information,  I  certify  that 
the  information  is  on  knowledge  and  belief 
true,  accurate,  and  complete.  1  am  aware  that 
there  are  significant  penalties  for  submitting 
false  or  incomplete  information,  including  the 
possibility  of  fine  or  imprisonment. 

(2)  The  permitting  authority  shall  only 
act  upon  submissions  that  have  been 
signed,  certified  and  filed  by  the  duly 
authorized  designated  representative  for 
the  affected  units  at  the  source. 

(e)  Recordkeeping.  Records  and 
reports  required  to  be  maintained, 
issued  to  any  person  or  submitted  to  the 
Administrator,  a  State  air  pollution 
control  agency,  or  a  permitting  authority 
pursuant  to  this  part,  shall  be  kept  on 
file  at  the  source  for  a  period  of  5  years. 
This  period  may  be  extended  for  cause 
at  any  time  prior  to  the  end  of  the  5 
years  in  writing  by  the  Administrator  or 
the  permitting  authority. 

[{]  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to.  or  otherwise  obtained  by. 
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the  Administrator  under  this  part  shall 
be  governed  by  40  CFR  part  2. 

(g)  Computation  of  time.  (1)  Any  time 
period  scheduled  to  begin  on  the 
occurrence  of  a  date.  act.  or  event  shall 
begin  on  the  day  the  act  or  event  occurs. 

(2)  Any  time  period  scheduled  to 
begin  before  the  occurrence  of  a  date, 
act,  or  event  shall  be  computed  so  that 


the  period  ends  on  the  day  before  the 
act  or  event  occurs. 

(3)  If  the  final  day  of  any  time  period 
falls  on  a  weekend  or  a  federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

(4)  Whenever  a  party  or  interested 
person  has  the  right,  or  is  required,  to 
act  within  a  prescribed  period  after 


service  of  notice  or  other  document 
upon  him  or  her  by  mail,  3  days  shall  be 
added  to  the  prescribed  time. 

Appendix  A  lo  Part  77— Excess 
Emissions  Offset  Plan  Forms 

1.  Excess  Emissions  Offset  Planning  Form  772 

2.  Excess  Emissions  Penalty  Forms  774  and 
774A 

•NJJNa  CODE  UM-SO-H 
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service  of  notice  or  other  document 
upon  him  or  her  by  mail,  3  days  shall  be 
added  to  the  prescribed  time. 

Appendix  A  to  Part  77— Excess 
Emissions  Offset  Plan  Forms 

1.  Excess  Emissions  Offset  Planning  Form  772 

2.  Excess  Emissions  Penalty  Forms  774  and 
774A 
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FORM  772 


Excess  Emissions  Offset  Planning 


Public  ispoitino  buf«J«n  lof  9v»  coitectjon  o*  trrfofmatton  s  esfimated  to  •verag* 
includino  ttw  tinw  tor  contpMng  1h*  kxm  and  copying.  •a«erot)hng  and  •ending  m«  torm 


hours  par  r— porw» 
Send  conwnania 


regarding  thia  coOection  ol  information,  including  »u^jM«on«  tor  fwJucing  ttw  burden,  to  Ott«<  Jntermattoo  Poficy 
Branch,  PM-223,  U  S  EnvirorwrnKitaf  Protection  Agency.  40t  U  Street  S  W  .  W«eh.r;^o«,  D.C  aO*6(fc  and  l» 
PapeniJork  Fteduction  Project  (OM8  #  ZQn-noMi.  Office  oJ  Intermatioo  and  Regutatofv  Affair*.  Office  o# 
Management  and  Budget  Weehinglon.  D  C  20603 _^_^ 
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U.S.  ENVmONMENTAL  PROTECTION  AGENCY 

Excess  Emissions  Offset  Planning 


FoBow  tiatruetioni  for  Foirn  772. 


I.  UNIT  IDENTinCATlON 


A.  Unit  ARP  ID  Number 


nn 


D.   Exo«s«  Sulfur  Oioxid*  Emissiorw  ttonal 


B.  ShortNaraa 


C.  Y««r  of  txcaaa  Emiwiont 


n^.  Attached  l»  •  d— ci<ptiofi  of  famaona  for  th«  axe— «  tni— »on« 
■rtd  of  corr«c1iv«  actiorw  taken. 


II.  SULFUR  DIOXIDE  EXCESS  EMISSIONS  OFFSET  PLAN 


I    I  A.  T»W«  unit  propooee  to  offeet  exceae  emieilo«e  by  ueinfl  *•  foWowlno  methode: 
I    I  1 .  Subetitution  Plan 
D  2.  Reduced  UtiHzatioft  Plen 
I    I  3.  Deducting  AJkiwancee 
I    I  4.  InataNmg  poMutkm  coitUol  technologv 

B.  Attached  are: 

I    I  1 .  Proposed  achadula  of  corr^iliarKa  for  reducing  Sulfur  Dioxide  amissions  or  obtaining  additional  allowances. 

I     I  2.  Oerrvjnstratkm  that  corripiiencs  options  will  achisvs  reductions. 

I     I  3.  A  ist  of  provisions  of  the  current  spproved  complienca  plan  for  this  unit  that  would  be  revised  by  the  proposed  offset  plan. 


III.  STANDARD  PROVISIONS  &  PROHIBITIONS 


A  EniiseiofM  LimttaliQna 

1 .  Sulfur  DioxMa.   The  Sulfur  Dioxide  ecnisaiona  Nrratation  during  the  offset  period  shaM  be  aa  stated  in  the  approved  offsst  plen. 

2.  NKrogan  Oxides.  The  Nttrogen  Oxidas  emissions  limitations  shaH  be  aa  atatsd  in  the  source  permit  for  this  unit. 

8.  Recordkeepirtg  fUquirewents 

The  unit  shall  compiv  with  the  rscordkseping  requirements  In  the  permit  for  tWe  unit. 

C.  FUportlng/CompHance  Certificalian  Requirementa  .      _...,.. 

1.  The  Designated  Representative  shall  submit  (|uerterly  progress  reports,  submitted  with  the  reporU  due  under  Section  72.401(b), 
co(TMT>encing  »»tth  the  first  calendar  quarter  following  the  date  on  which  an  excess  smisston  offsst  plen  Is  dus  until  the  quarter  in 
wivch  the  offsets  are  schiaved.  Eech  report  thaH  be  due  within  30  days  after  the  end  of  the  previous  calender  quarter,  and  shaH 
contain  all  information  required  by  40  CFR  Section  77.2. 

2.  The  Designeted  Rapreeontativo  shall  submit  s  final  report  mrith  the  annual  report  required  by  40  CFR  Parts  72.  73.  and  75  lor  the  year 
dunng  which  all  required  offsets  era  ecNevsd  in  fuH.  arxl  ahal  contain  all  information  required  by  40  CFR  Section  77.2. 

,  Prohibitiona 

1 .  It  shall  be  a  violation  for  an  aUowarvce  to  be  transferred  during  ttie  offset  period  from  the  Allowance  Tracking  Systsm  account  for  the 
atfacted  unit  responsible  for  the  offsets  that  might  ceuse  furttter  excees  amiasiona  at  the  unit. 

2.  tt  shall  tie  a  violation  for  the  Designated  Representative  to  fsil  to  submit  arty  plans  or  reports  required  under  40  CFR  Section  77.2  In  • 
timely  manner,  to  fail  to  corrvly  with  the  terme  of  an  approved  plan,  or  to  otharwiss  faH  to  offaet  emissions  aa  required  by  40  CFR 
Part  77.2. 


IV.  CERTIFICATION 
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docurrtants.    Basad  on  my  Inquiry  of  thoaa  individuaJa  with  primary  raaponsUuSty  for  obtaining  tha  Information,  I  carttfy  that  tha  information  ia.^ 
on  knowladga  and  baliaf  tnia,  accurata,  and  con^lala.   I  am  awara  that  thara  art  significant  pana/tias  for  stdimitting  faha  or  incomplata 
information,  including  possibility  of  fina  or  imprisonmant. _^.^^^^^_____^_______^_^^^____^^^^__^^^^^— 
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Phase  I  Acid  Rain  Permit  Program — 
Instructions  For  Form  #772 

Form  ^772 — Excess  Emissions  Offset 
Planning 

Introduction     I 

Clean  Air  Act  Section  411(b]  and  the 
regulations  implementing  that  section  at  40 
CFR  S  i  77.2  and  77.3  require  that  any 
affected  unit  that  emits  sulfur  dioxide  in 
excess  of  the  unit's  emissions  limitation  or  of 
the  allowances  held  for  the  unit  in  a  given 
year  must  offset  the  excess  emissions  by  an 
equal  tonnage  amount  in  the  following  year. 
The  Designated  Representative  is  required  to 
submit  to  the  Permitting  Authority  a  plan  to 
achieve  the  required  offsets  within  60  days 
after  the  end  of  the  year  in  which  the  excess 
emissions  occurred. 

Instructions 

Top  Center  of  Each  Page:  Enter  the  Add 
Rain  Program  Identification  Number  (tbe 
AIRS  number]  for  the  source. 

I.  Unit  Identification 

A  and  B.  Enter  the  unit  Acid  Rain  Program 
IdentiHcation  Number  and  the  short  name  for 
the  unit  given  in  the  Acid  Rain  permit 
application  at  Part  I,  Sections  A  and  B. 

C.  Indicate  the  year  in  which  excess 
emissions  occurred  for  which  you  are 
submitting  this  proposed  plan. 

D.  Enter  the  number  of  excess  tons  of 
emissions  being  reported  on  this  fomu 

E.  Indicate  that  you  have  attached  a 
description  of  why  the  excess  emissions 
occurred,  [e.g.,  emissions  reductions 
equipment  failed  to  perform  as  expected, 
utilization  was  increased,  etc),  and  oi  tke 
corrective  action  taken  during  the  year  of  the 
excess  emissions  to  prevatt  or  minimize  the 
excess. 


II.  Sulfur  Dioxide  Eiccess  Etnissions  Offset 
Plan 

A.  Proposal  to  Offset  Emi&sioas:  For  excess 
emissions  that  ocnir  durmy  Hiase  I,  the  unit 
has  the  option  to  offset  those  emissions  by 
the  following  methods: 

1.  The  unit  can  shif^  the  emissions 
reduction  requiremenl  that  tha  aHsets 
represent  to  another  affected  unit  including  a 
substitute  unit  under  a  substitution  plan  filed 
on  SF#  [7241], 

2.  The  unit  can  offset  the  emissioirs  by 
reducing  utilization,  in  which  case  the  unit 
must  file  a  reduced  utilizatioa  plaa  on  SF# 
[7243). 

(The  components  of  and  requirements  for 
both  of  these  plans  are  listed  in  the 
instructions  package  for  the  Acid  Rain 
Program  sppticstion  fomw,  available  frtmi 
your  EPA  Regional  Office  or  EPA 
Headquarters.) 

3.  The  unit  can  offset  emissions  by 
deducting  from  the  imit's  Allowance  Tracking 
System  compliance  subacinjunl  for  the 
folkiwing  year  the  riumbcr  of  allowances 
equal  to  the  tons  of  excess  emissions. 

4.  The  VIM  can  offset  etmssions  by 
installing  control  equipment  that  reduces 
enmsioiM  »1  fhe  «m»t  to  »  tevel  fhet  wilT  meet 
the  emissions  limitations  required  under  the 
permit,  and  will  compensate  for  the 
additional  emissions  reductions  required  by 
the  offset 

Note:  If  the  excess  emissions  will  be  offset 
using  only  the  standard  offset  method  [i.e., 
deducting  the  entire  amount  of  allnwanccs 
equal  to  the  toimage  of  excess  emissions 
from  the  unit's  Allowance  Tracking  System 
Compliance  subaccount  for  the  following 
calendar  year),  mark  only  A  3  above. 

B.  Yoti  must  attach  the  fonownrg  to  make 
the  offset  plan  complete: 

1.  A  schedule  of  compliance  for  reducing 
SOa  emissions  or  obtaining  additional 


allowances.  This  schedule  must  include  the 
number  of  allowances  required  to  be 
deduct«d  from  the  unit's  allowance  tracking 
S3rsl*m  account  and  the  appropriate 
increments  of  progress  for  the  following: 
reducing  sulfur  dioxide  emissions:  deducting 
offset  allowances  (include  serial  number  of 
allowance)  from  the  unit  or  units  responsible 
under  the  plan  for  achieving  the  offsets: 
obtaining  additional  allowances:  and.  taking 
corrective  action. 

2.  A  demonstration  that  the  reductions 
achieved  by  relying  on  one  or  more  Acid  Rain 
coaipliance  options  of  40  CFR  Part  72. 
Subpart  D  is  equal  to  the  reductions  required 
by  a  standard  excess  emissions  offset  plan,  in 
accordance  with  paragraph  {  77.2(e)(5)(iii). 

3.  A  list  and  description  of  the  provisions  of 
the  currest  roanyHnnre  pia*  that  woakl  be 
revised  by  the  proposed  offset  plan.  A 
proposed  offset  plan  will  be  subject  to  public 
comment.  An  approved  offset  plan  will  be  an 
administrative  amendment  of  the  permit  and 
will  not  be  subject  to  further  review. 

m.  Standard  Provisions  and  Prohibitions 

Part  III  does  not  require  that  you  supply 
any  information.  Note,  however,  that  duhag 
the  f>^yj»t  pyn'r^^  the  Py^ignated 
Representative  is  prohibited  from  submitting 
an  allowance  transfer  from  the  Allowance 
Tracking  System  account  for  the  affected  unit 
responsible  for  the  offsets  if  that  transfer 
might  cause  further  excess  emissions  at  the 
unit 
IV.  Certification 

The  proposed  Designated  Representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  IIL 
Scctioo  A  of  tbe  Fonaa  bvlracliaa  PBckafe 
lor  more  information  about  the  legal  effect  of 
certification. 
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FORMS  774  and  774A 


Excess  Emissions  Penalty 


Form  774 


Excess  Emissions  Penalty 


Pap«fworfc  Bufdwi  Estlmat*: 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average hours  per  response, 

including  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.  Send  comments 
regafdi,ng  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Information  Policy 
Branch,  PM-223,  U.  S.  Environmental  Protection  Agency.  401  M  Street.  S.W.,  Washington.  DC.  20460;  and  to 
Paperwork  Reduction  Project  (0MB  #  20xx-xxxx).  OfTice  of  Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington.  DC.  20503. 


1 


Fomi  774A 


Funds  Transfer  Deposit 


Papanwock  Burdwi  Estfanata: 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average hours  per  response, 

includirtg  the  time  for  completing  the  form  and  copying,  assembling  and  sending  the  form.   Send  comments 
regarding  this  collection  of  information,  including  suggestions  for  reducing  the  burden,  to  Chief,  Irrformation  Policy 
Branch.  PM-223.  U.  S.  Environmental  Protection  Agency.  401  M  Street.  S.W.,  Washington.  D.C.  20460;  and  to 
Papeiworfc  Reduction  Project  (OMB  #  20xx-)ooo().  Office  of  Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington.  D.C.  20503. 
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12A. 


DRAFT 
Date 

Pleas*  print  or  typt  in  th»  uns/>»d»d  ar»»s  only. 


in/?i/9i 


FORM 


ARP 


teurciftHPJ 


BJil^OktC 


Form  Apftmv»d 

0MB  No.  XXXXXXXX 

Approval  Cxpiras  X-XX-XX 


U.S.  EMVmONMENTAi.  PROTECTION  AOENCV 

Excess  Emissions  Penalty 


FoHow  kistructiona  for  form  774. 


I.  UNIT  IDENTIFICATION 


A.  Unit  ARP  10  Number 


B.  Short  Nam* 


C.  Ymt 


11.  EXCESS  EMISSIONS  PENALTY  CALCULATIONS 


A.  Total  Excaaa  Emission*: 

LJ  1 .  This  unit  r*port*d  axcass  torM  of  Sulfur  Dioxid*  totaWfH) 

LJ  2.  This  unit  reported  axeoa*  ton*  of  Nitrogen  Oidd*«  totdiing 
3.  Total  axca**  ton*  " 


B.  P*n*lty  Calculation: 

1 .  Total  axcaa*  ton*  tant*rA.3.l 

2.  Exca**  amiMion*  penalty  rata  (EEPAR) 


3.  TOTAL  PENALTY  DUE  IS) 
C.  Lata  Payment  Calculation: 

1 .  Exceas  emi**ion*  penalty 

2.  Leta  payment  penalty  rat* 

3.  Lata  payment  penalty  


III.  CERTIHCATION 


/  eartify  urtdar  panalry  of  law  that  I  hava  paraonaUy  axaminad  and  am  famtSkr  with  tha  information  aubmittad  in  tfua  and  accorrv^tying 
documents.  Basad  on  my  inquiry  of  thosa  individuals  with  primary  rasponsibiHty  'or  obtaining  tha  information.  I  certify  that  the  information  ia 
on  knowledge  and  belief  true,  accurate,  and  complete.   I  am  aware  that  there  are  significant  penalties  for  aubmitting  false  or  incon^leta 
information,  including  possibility  of  fine  or  imprisonment. 


A.  Nome  of  Designated  Representative  (please  print) 


B.  Signature 


C.  Data  S(gr>ad 


FOR  EPA  USE  ONLY 


1.  Date  Orioinal  Received:  _ 

2.  Date  of  Initial  Review: 

D  Approved      D  Disapproved 
Explain:        _ 


By: 


LOCKBOX  COPY 


1 .  Date  Received  at  EPA  Regional 
Office: 

2.  Date  Received  at  EPA  Accounting 
Office: 


By:. 
By:. 


774/pel 
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ARPPNuanttf 


I 


Form  Aopmvad 

0MB  fw.  XXXX-XXXX 

Approval  Expina  jf-XX-XX 


FORM 
ARP 


U*,  B«VnONMS«TAL  PHOTECTKJN  AQENCV 

Funds  Transfer  Deposit 


ft»afv»<i  for  i 


10 


xxxioanac 


10 


AMOUNT 


SENDER 


RECEIVER 

TREA8NYC/ 


EPA 
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Phase  '  Acid  Rain  Pemiit  Program — 
Instructions  for  Forms  «774  and  774A 

Forms  ^774  and  774A — Excess  Emissions 
Penally  Form 
Int  oduclion 

Clean  Air  Act  §  411  and  the  regulations 
implementing  that  section  at  40  CFR  §  77.4 
provide  that  the  designated  representative  for 
a  unit  that  emits  NO,  in  excess  of  the  unit's 
emissions  limitation  or  emits  SOj  in  excess  of 
the  allowances  held  for  the  unit  shall  be 
liable  for  the  payment  of  an  excess  emissions 
penalty.  The  Designated  Representative  is 
responsible  for  calculating  the  penally,  and 
must  submit  the  penalty  without  demand . 
within  sixty  (60)  days  after  the  end  of  the 
calendar  year  in  which  the  excess  emissiotis 
occurred. 

Instructions  for  Form  #774 — Excess 
Emissions  Penalty  Form 

Top  Center  of  Each  Page:  Enter  the  Acid 
Rain  Program  Identification  Number  (the 
AIRS  number)  for  the  source. 

I.  Identification 

A.  Enter  the  Acid  Rain  Program 
Identification  Number  and  short  name  for  the 
unit  given  in  the  Acid  Rain  permit  application 
at  Part  I,  Sections  A  and  B  (SFsr  7231A). 

B.  Indicate  the  year  for  which  the  penally  is 
being  submitted,  i.e..  the  year  in  which  the 
excess  emissions  occurred. 

II.  Excess  Emissions  Penally  Calculation 

A.  List  the  tons  of  excess  emissions  for  the 
reporting  year.  This  information  will  be  in  the 
Electronic  Emissions  Tracking  system.  For 
the  figures  entered  in  1  and  2,  any  fraction  of 
a  ton  is  rounded  up  to  equal  a  Ion. 

1.  Check  this  box  if  the  unit  had  excess  SOj 
emissions  and  enter  amount. 

2.  Check  this  box  if  the  unit  had  excess 
NO,  emissions  and  enter  amount. 

B.  Penalty  Calculation:  1.  Enter  excess  tons 
figure  from  A  3. 

2.  Enter  the  Adjusted  Excess  Emissions 
Penalty  Rate  (AEEPR)  figure.  To  calculate 
this  rale,  see  40  CFR  Part  77.  Appendix  B. 

3.  Enter  product,  which  is  the  penalty  due. 

C.  Late  Payment  Penalty:  If  you  submit  this 
payment  beyond  the  allowance  transfer 
deadline  that  occurs  after  the  end  of  the 
calendar  year  for  which  you  are  reporting 
excess  emissions,  you  will  be  responsible  for 
submitting  an  additional  penally,  calculated 
as  follows: 

1.  Enter  Excess  Emissions  Penalty  figure 
from  B  3. 

2.  Enter  the  sum  of  one  plus  the  interest 
rate  raised  to  the  n'"  power  |1  +  (i)|",  where 
"i"  is  the  interest  rale  and  "n"  is  the  number 


of  months  that  have  elapsed  since  the  due 
dale.  See  40  CFR  !  77.4(c)(2)  to  calculate  this 
factor. 

3.  Enter  the  product  of  C  1  multiplied  by  C 
2.  rounded  to  the  nearest  dollar. 

The  original  of  this  form  must  be  submitted 
to  the  Permitting  Authority.  Payments  for 
penalties  less  thfen  $25,000  should  be  made  by 
cashier's  or  certified  check  payable  to 
"Treasurer,  United  States  of  AAienca,  Acid 
Deposition  Excess  Emission  Penalty."  A  copy 
of  the  form  and  these  payments  should  be 
sent  to  the  lockbox  for  the  EPA  Regional 
Office  for  the  State  where  the  affected  unit  is 
located,  at  the  address  specified  in  Figure  2  al 
Section  III  of  the  Forms  Instruction  Package. 

Payments  for  penalties  of  $25,000  or  more 
shall  be  made  by  wire  transfer  tolhe  U.S. 
Treasury  at  the  Federal  Reserve  Dank  of  New  - 
York,  using  SI  =|r74Al. 

III.  Certification 

The  proposed  Designated  Representative 
must  sign  this  form  and  thereby  certify  to  the 
truth,  accuracy  and  completeness  of  the 
information  provided  in  the  form.  See  Part  III, 
Section  A  of  the  Forms  Instructions  Package 
for  more  information  about  the  legal  effect  of 
certification. , 

Instructions  for  Form  =7f  4A — Funds  Transfer 
Deposit 

Note:  the  nine  digit  identifier  under  "ID", 
the  "Type"  number,  and  the  eight  digit 
receiver  code  will  be  preprinted  by  EPA  on 
final  form. 

To  submit  penalty  payments  of  $25,000  or 
greater,  the  designated  refji-esentalive  must 
use  a  funds  transfer  deposit  form.  The 
designated  representative  must  fill  in  the 
amount  of  the  penalty  in  the  appropriate 
space,  and  must  indicate  in  the  third  party 
information  space  (in  200  characters  or  less) 

•  The  name  of  the  payer;  and 

•  The  purpose  of  the  payment. 

The  payer  must  present  the  form  to  the 
bank  and  request  a  funds  transfer.  If  the 
payer's  bank  is  not  a  member  of  the  Federal 
Reserve  system,  the  infprmation  on  this  form 
must  be  provided  by  the  payer's  bank  to  its 
corresponding  FRS  member  bank  before  the 
transfer  can  be  made.  The  bank  should 
tr<^nsmit  the  funds  over  the  Federal  Reserve 
Communication  System  (FEDWIRE)  to  the 
Federal  Reserve  Bank  in  New  York. 

Appendix  B  to  Part  77— Method  for 
Adjusting  Excess  Emissions  Penalty 
Rate 

1.0    Applicability 

\.\    This  Appendix  establishes  the  method 
for  adjusting  the  Acid  Rain  excess  emissions 


penalty  rate  annually  for  inflation  in 
accordance  with  Section  411(c)  of  the  Act. 

2.0    Principle 

2.1  Each  year  the  statutory  base  excess 
emissions  penalty  rate  ($2000  per  ton)  shall 
be  adjusted  for  inflation  using  the  Consumer 
Price  Index  (CPI). 

2.2  By  October  15  of  each  year,  the 
Administrator  will  publish  the  CPI  =  adjusted 
excess  emissions  penalty  rale  (AEEPR)  for 
that  year  using  the  formula  specified  in  3.0. 
below. 

2.3  The  CPI  for  1990  was  124.6. 

3.0    Adjusted  Excess  Emissions  Penalty  Rate 
(AEEPR)  Calculation 

3.1  The  AEEPR  can  be  determined  using 
the  following  formula: 

AEEPR  =  EEPAR  X  2000 

3.2  The  EEPAR  can  be  determined  using 
the  following  formula: 

EEPAR  =  1  +  {  ICPI(year)  -  CP1(1990)|  -r 
CPI  (1990)} 

3.3  The  EEPAR  is  then  rounded  to  the 
nearest  thousandths  place. 

3.4  Multiply  EEPAR  by  the  $2000  stalulory 
base  penally  lo  derive  AEEPR. 

4.0    Example 

4.1    Calculate  the  adjusted  excess 
emissions  penalty  rale  for  excess  emissions 
that  occur  in  1997,  assuming  that  Ihe  CPI  on 
the  dale  of  enactment  was  124.6  and  the  CPI 
for  1997  is  143.5. 

4.2(a)  Subtract  124.6  (CPI  1990)  from  143.5 
(CPI  1997). 
143.5  -  124.6  =  18.9 

(b)  Divide  this  difference  by  124.6  (CPI 
1990). 

18.9  -=-  124.6  =  0.15168539326  .  .  . 

(c)  Add  one  lo  this  quotient. 

1  +  0.1516853926  .  .  .  =  1.15168539326  .  .  . 

(d)  Round  this  sum  to  the  nearest 
thousandths  place. 
1.15168539326  .  .  .  =.1.152 

(e)  1997  EEPAR  =  1.152 

(f)  Multiply  2000  by  the  EEPAR. 
AEEPR  =  $2000  X  1.152  =  $2304 

4.3    This  example  is  an  estimate.  The 
actual  excess  emissions  penalty  adjusted  riitf.' 
for  1997  is  not  yet  known  and  may  differ. 

Appendix  C  to  Part  77— Lock  Box 
Addresses  (Reserved) 

[FR  Doc.  91-26940  Filed  12-2-91:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1773 
RIN  0572-AA36 

Policy  on  Audits  of  REA  Borrowers 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  is  revising 
existing  policy  to  require  an  audit  in 
accordance  with  generally  accepted 
government  auditing  standards,  to 
include  the  latest  auditing  standards 
promulgated  by  the  American  Institute 
of  Certified  Public  Accountants  (AlCPA) 
and  the  Comptroller  General  of  the 
United  States,  to  strengthen  REA's 
policies  concerning  resolution  of  audit 
recommendations,  to  address  the 
Department's  regulations  on  debarment 
and  suspension,  and  to  require  certified 
public  accountants  (CPA)  to  notify  the 
Office  of  Inspector  General  (OIG)  of  the 
United  States  Department  of  Agriculture 
(USDA)  directly  of  irregularities. 
EFFECTIVE  DATE:  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  E.  Davis.  Director,  Borrower 
Accounting  Division,  Rural 
Electrification  Administration,  room 
2221.  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
telephone  number  (202)  382-9450. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certincation 

Gary  C.  Byrne,  Administrator,  REA. 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  most 
borrowers  of  REA  loans  do  not  meet  the 
requirements  for  small  entities.  Further, 
the  regulations  are  applied  equally  to  all 
borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 


3504  of  that  Act,  the  new  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  0MB  for 
approval.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB,  Attention:  Desk  Officer 
for  USDA.  room  3201,  NEOB, 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certincadon 

Gary  C.  Byrne.  Administrator.  REA. 
has  determined  that  this  final  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
numbers  10.850 — Rural  Electrification 
Loans  and  Loan  Guarantees:  10  851 — 
Rural  Telephone  Loans  and  Loan 
Guarantees;  10.852 — Rural  Telephone 
Bank  Loans:  and  10.853 — Rural  Economic 
Development  Loans  and  Grants.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  Rural  Telephone  Bank 
(RTB)  loans  and  loan  guarantees,  and 
RTB  bank  loans,  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Background 

The  standard  REA  security  instrument 
contains  a  provision  requiring  REA 
borrowers  to  prepare  and  furnish  to 
REA,  at  least  once  during  each  12-month 
period,  a  full  and  complete  report  of  its 
financial  condition,  operations,  and  cash 
flows,  in  form  and  substance 
satisfactory  to  REA.  audited  and 
certified  by  an  independent  certified 
public  accountant  (CPA).  satisfactory  to 
REA.  and  accompanied  by  a  report  of 
such  audit,  in  form  and  substance 
satisfactory  to  REA. 

The  security  instrument  covenant  is 
directly  related  to  the  expenditure  of 
moneys  loaned  and  the  security  for 


loans  and  is,  therefore,  authorized  by 
the  Rural  Electrification  Act  of  1936. 
This  final  rule  implements  the  security 
instrument  provision  by,  among  other 
things,  setting  forth  the  requirements  for 
an  audit  report  which  will  be  in  form 
and  substance  satisfactory  to  REA. 

One  of  the  reasons  REA  is  revising  7 
CFR  part  1773,  Policy  on  Audits  of  REA 
Borrowers,  is  to  comply  with 
Departmental  Regulation  1700-1,  Basic 
OIG  Investigation/Audit  Organization 
and  Procedures.  Departmental 
Regulation  170O-1  requires  USDA 
Agencies  that  fund  individuals  or 
entities  and  require  audits  of  those 
entities  or  individuals  by  nonfederal 
auditors,  to  require  those  audits  to  be 
performed  in  accordance  with  generally 
accepted  government  auditing  standards 
(GAGAS).  Current  REA  policy  requires 
audits  to  be  performed  in  accordance 
with  generally  accepted  auditing 
standards  (GAAS).  As  a  result,  the 
borrower  will  be  required  to  furnish 
REA  a  report  on  compliance  and  a 
report  on  internal  controls.  These 
reports  must  be  prepared  by  a  CPA  and 
submitted  with  the  financial  statements, 
auditor's  report,  and  management  letter 
currently  required  by  REA. 

Additionally,  this  final  rule  adopts 
audit  standards  issued  by  the  AICPA. 
USDA  guidelines  for  debarment  and 
suspension,  and  a  requirement  set  forth 
in  Departmental  Regulation  1700-1  that 
CPAs  report  all  accounting  irregularities 
directly  to  USDA's  OIG.  Also,  as 
required  by  Departmental  Regulation 
1700-1.  REA  is  revising  its  audit  policy 
to  provide  access  to  OIG  and  the 
General  Accounting  Office  (GAO)  to  all 
audit-related  documents,  including  audit 
reports,  workpapers,  and  management 
letters  prepared  by  nonfederal  auditors. 

Based  upon  the  comments  received  on 
the  proposed  rule,  several  formatting 
changes  have  been  made  in  this  final 
rule.  In  the  proposed  rule,  definitions  of 
terms  were  interspersed  throughout  the 
regulation;  however,  in  this  final  rule, 
we  have  created  a  separate  definitions 
section.  In  the  proposed  rule,  the 
provisions  setting  forth  the  borrower's 
responsibility  for  selecting  a  CPA  to 
perform  the  annual  audit  and  notifying 
REA  of  the  selection  were  included  in 
§S  1773.2(d).  1773.3(a)(1).  1773.15  and 
1773.17.  These  sections  have  been 
combined  in  this  final  rule  under 
§  1773.3.  These  changes  do  not  effect 
any  policy  changes  from  the  proposed 
rule  but  were  intended  only  to  make  this 
final  rule  a  more  workable  document. 
As  a  result  of  these  changes,  §  1773.16, 
Audit  Agreement,  was  renumbered  to 
§  1773.6  and  moved  to  subpart  A. 
thereby  eliminating  the  need  for  subpart 
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loans  and  is,  therefore,  authorized  by 
the  Rural  Electrification  Act  of  1936. 
This  final  rule  implements  the  security 
instrument  provision  by,  among  other 
things,  setting  forth  the  requirements  for 
an  audit  report  which  will  be  in  form 
and  substance  satisfactory  to  REA. 

One  of  the  reasons  REA  is  revising  7 
CFT?  part  1773,  Policy  on  Audits  of  REA 
Borrowers,  is  to  comply  with 
Departmental  Regulation  1700-1,  Basic 
OIG  Investigation/Audit  Organization 
and  Procedures.  Departmental 
Regulation  170O-1  requires  USDA 
Agencies  that  fund  individuals  or 
entities  and  require  audits  of  those 
entities  or  individuals  by  nonfederal 
auditors,  to  require  those  audits  to  be 
performed  in  accordance  with  generally 
accepted  government  auditing  standards 
(GAGAS).  Current  REA  policy  requires 
audits  to  be  performed  in  accordance 
with  generally  accepted  auditing 
standards  (GAAS).  As  a  result,  the 
borrower  will  be  required  to  furnish 
REA  a  report  on  compliance  and  a 
report  on  internal  controls.  These 
reports  must  be  prepared  by  a  CPA  and 
submitted  with  the  financial  statements, 
auditor's  report,  and  management  letter 
currently  required  by  REA. 

Additionally,  this  final  rule  adopts 
audit  standards  issued  by  the  AlCPA. 
USDA  guidelines  for  debarment  and 
suspension,  and  a  requirement  set  forth 
in  Departmental  Regulation  1700-1  that 
CPAs  report  all  accounting  irregularities 
directly  to  USDAs  OIG.  Also,  as 
required  by  Departmental  Regulation 
170O-1.  REA  is  revising  its  audit  policy 
to  provide  access  to  OIG  and  the 
General  Accounting  Office  (GAO)  to  all 
audit-related  documents,  including  audit 
reports,  workpapers,  and  management 
letters  prepared  by  nonfederal  auditors. 

Based  upon  the  comments  received  on 
the  proposed  rule,  several  formatting 
changes  have  been  made  in  this  final 
rule.  In  the  proposed  rule,  definitions  of 
terms  were  interspersed  throughout  the 
regulation;  however,  in  this  final  rule, 
we  have  created  a  separate  definitions 
section.  In  the  proposed  rule,  the 
provisions  setting  forth  the  borrower's 
responsibility  for  selecting  a  CPA  to 
perform  the  annual  audit  and  notifying 
REA  of  the  selection  were  included  in 
§§  1773.2(d),  1773.3(a)(1),  1773.15  and 
1773.17.  These  sections  have  been 
combined  in  this  final  rule  under 
§  1773.3.  These  changes  do  not  effect 
any  policy  changes  from  the  proposed 
rule  but  were  intended  only  to  make  this 
final  rule  a  more  workable  document. 
As  a  result  of  these  changes,  §  1773.16. 
Audit  Agreement,  was  renumbered  to 
§  1773.6  and  moved  to  subpart  A. 
thereby  eliminating  the  need  for  subpart 
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C,  REA  Requirements  for  the  Selection 
of  a  CPA  and  for  Obtaining  REA 
Approval  of  the  Selection.  All 
subsequent  subparts  have  been  refilled 
accordingly. 

Section  1773.18.  Dismissal  of  CPA. 
was  deleted  from  this  final  rule  because 
REA  believed  this  information  was  not 
critical  to  the  implementation  of  its 
security  instrument  provisions. 

Comments 

A  proposed  rule  published  April  5, 
1991,  at  56  FR  14154,  invited  interested 
parties  to  submit  comments  on  oi  before 
June  4, 1991.  Comments  were  received 
from  electric  and  telephone  borrowers, 
CPAs,  attorneys,  statewide 
organizations,  professional  associations, 
and  industry  representatives.  The 
following  paragraphs  address  various 
topics  that  are  discussed  by  the 
commenters. 

Authority  to  Issue  Rule 

Comment.  One  commenter  argues  that 
REA  is  a  lender  and  not  a  regulator  and, 
therefore,  does  not  have  the  authority  to 
issue  rules  establishing  audit 
requirements  for  its  borrowers. 

Response.  This  comment  goes  to 
REA's  legal  authority  to  issue  this  final 
rule.  Section  4  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  §  904),  empowers  REA  to  make 
loans: 

On  such  terms  and  conditions  relating  to 
the  expenditure  of  the  moneys  loaned  and  the 
security  therefor  as  the  (REA)  Administrator 
shall  determine  *  *  *. 

REA  has  for  some  time  included  a 
covenant  in  its  standard  form  of  security 
instrument  requiring  borrowers  to 
prepare  and  furnish  to  REA,  at  least 
once  during  each  12-month  period,  a  full 
and  complete  report  of  its  financial 
condition,  operations,  and  cash  flows,  in 
form  and  substance  satisfactory  to  REA. 
audited  and  certified  by  an  independent 
CPA,  satisfactory  to  REA,  and 
accompanied  by  a  report  of  such  audit. 
in  form  and  substance  satisfactory  to 
REA. 

The  security  instrument  covenant  is 
directly  related  to  the  expenditure  of 
moneys  loaned  and  the  security  for 
loans  and  is.  therefore,  authorized  by 
the  Rural  Electrification  Act  of  1936. 
This  final  rule  implements  the  security 
instrument  provision  by,  among  other 
things,  setting  forth  the  requirements  for 
an  audit  report  which  will  be  in  form 
and  substance  satisfactory  to  REA.  As 
provided  in  this  final  rule,  a  satisfactory 
audit  report  must  state  that  an  audit  has 
been  performed  in  accordance  with 
GAGAS  and  this  final  rule.  As  a  result. 
a  satisfactory  audit  report  cannot  be 


issued  unless  and  until  an  audit  has 
been  performed  in  accordance  with 
GAGAS  and  this  final  rule.  This  final 
rule  also  implements  the  security 
instrument  covenant  by  setting  forth 
REA's  policy  on  the  selection  and 
retention  of  independent  CPAs  to 
perform  audits  of  REA  borrowers,  and 
the  audit  procedures  and  documentation 
standards  for  work  done  in  connection 
with  audit  reports  prepared  for  REA 
borrowers.  As  a  result,  this  final  rule  is 
authorized  by  the  Rural  Electrification 
Act  of  1936. 

OMB  Circular  A-133 

Comment.  One  commenter  questions 
whether  OMB  Circular  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations,  applies 
to  the  REA  cooperative  borrowers.  If  not 
applicable,  this  commenter  states  that 
the  rule  should  be  clarified. 

Response.  REA  believes  that  Circular 
A-133  does  not  and  should  not  apply  to 
REA  cooperative  borrowers  because 
REA  cooperatives  are  not  operated  in 
the  public  interest  or  tQ  serve  a  public 
purpose  as  required  by  the  circular's 
definition.  In  addition,  the  circular's 
definition  of  nonprofit  institution  is 
almost  identical  to  the  definition  used 
by  Congress  which  was  originally  based 
upon  the  501(c)(3)  exemption  of  the 
Internal  Revenue  Code  of  1954  (26 
U.S.C).  REA  cooperatives  are  not 
organized  or  operated  exclusively  for 
any  of  the  purposes  provided  in 
501(c)(3).  Rather.  REA  cooperatives 
qualify  for  tax  exempt  status  under 
501(c)(12).  REA  discussed  this  position 
with  OMB  who  granted  REA 
cooperatives  an  exemption  from  the 
requirements  of  Circular  A-133.  This 
final  rule  is  clarified. 

GAGAS  Audit  Requirement 

Comment.  Many  commenters  believe 
that  this  rule  should  simply  require  an 
audit  to  be  perforpied  in  accordance 
with  GAGAS  without  quoting, 
paraphrasing,  or  interpreting  the 
GAGAS  requirements.  Some 
commenters  point  out  that  future 
revisions  to  GAGAS  may  require 
revisions  to  part  1773  and  it  would  be 
unclear  in  the  interim  which  audit 
requirements  would  take  precedence. 
Other  commenters  voice  concern  over 
the  manner  in  which  GAGAS 
requirements  and  REA  requirements 
were  intermingled  throughout  the 
proposed  rule,  thereby  making  it  unclear 
as  to  what  was  an  REA  interpretation  of 
GAGAS  and  what  was  a  specific  REA 
audit  requirement. 

Response.  REA  understands  the 
confusion  arising  from  the  format  of  the 
proposed  rule.  R^A  has  distinguished 


between  the  requirement  for  a  GAGAS 
audit  and  the  additional  audit 
procedures  required  by  REA.  The 
appropriate  subparts  and  individual 
sections  in  this  final  rule  have  been 
reorganized  and  retitled  to  distinguish 
between  the  requirements.  Similarly,  the 
introduction  to  subpart  F  has  been 
revised  to  clearly  state  that  the  audit 
procedures  contained  therein  must  be 
performed  on  an  annual  basis, 
regardless  of  whether  the  CPA 
concludes  that  the  procedures  fall 
outside  the  scope  of  a  GAGAS  audit. 
This  final  rule  also  adopts  the 
recommendation  not  to  repeat  or 
paraphrase  the  GAGAS  requirements. 

Comment.  Several  commenters 
believe  that  the  additional  cost  of 
performing  a  GAGAS  audit  would  place 
a  significant  financial  burden  on  REA 
borrowers.  One  commenter  argues  that 
the  added  responsibilities  of  a  GAGAS 
audit  would  drive  the  sole  practitioner 
and  small  CPA  firm  from  the 
marketplace,  thereby  lessening 
competition  and  ultimately  raising  audit 
fees. 

Response.  The  AICPA's  comment 
states  that: 

*   *   •  there  is  no  difference  in  the  nature, 
timing,  and  extent  of  the  audit  work  required 
to  be  performed  under  GAGAS  and  those 
(audits)  performed  under  GAAS. 

The  only  additional  requirement 
imposed  by  a  GAGAS  audit  is  the 
issuance  of  a  report  on  compliance,  and 
a  report  on  internal  controls.  REA  does 
not  believe,  therefore,  that  requiring  a 
GAGAS  audit  instead  of  a  GAAS  audit 
will  impose  significant  cost  increases  on 
REA  borrowers  or,  ultimately,  on  the 
final  consumers. 

Comment.  The  proposed  rule  slates 
that  the  CPA  shall  adhere  to  GAGAS 
unless  directed  otherwise  by  REA.  in 
writing.  Several  commenters  question 
REA's  legal  authority  to  direct  the  CPA 
since  REA  has  no  contractual 
relationship  with  the  CPA. 

Response.  REA's  contractual 
relationship  is  with  the  borrower  and  as 
such,  REA  can  impose  certain 
requirements  on  the  borrower  through 
this  regulation.  One  of  the  requirements 
adopted  by  this  final  rule  is  for  the 
borrower  to  enter  into  an  audit 
agreement  with  the  CPA.  This  final  rule 
further  stipulates  that  the  audit 
agreement  must  include  a  provision  that 
the  CPA  will  perform  the  audit  in 
accordance  with  this  regulation. 

Audit  Procedures 

Comment.  Subpart  E,  Audit 
Procedures  and  Documentation,  of  the 
proposed  rule  includes  specific  audit 
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procedures  and  docuinentation 
requirements.  Similarly,  §  1773.41, 
Advance  of  Funds,  of  the  proposed  rule 
includes  audit  procedures  to  be 
performed  to  test  compliance  with  7 
CFR  part  1721.  Post-Loan  Policies  and 
Procedures  for  Insured  Electric  Loans, 
subpart  A,  Advance  of  Funds.  Many 
commenters  stale  that  the  requirements 
proposed  in  subpart  E  and  S  1773.41  far 
exceed  the  requirements  of  a  GAGAS 
audit.  Others  beheve  that  the  auditor 
should  be  allowed  to  use  professional 
judgment  in  determining  the  extent  of 
the  audit  procedures  performed. 

Response.  REA's  best  interests  are 
ser\ed  if  certain  minimum  audit 
requirements  are  enforced  to  ensure 
uniformity  in  the  quality  and  extent  of 
the  audits  submitted  to  REA.  As  such, 
the  general  audit  requirements  set  forth 
in  subpart  E  of  this  Gnal  rule  contain 
audit  procedures  and  documentation 
requirements  that  address  plant,  long- 
term  debt,  or  areas  unique  to 
cooperative  or  utility  operations.  REA 
considers  these  areas  to  be  the 
backbone  of  the  financial  statements  for 
an  REA  borrower  and  are,  therefore, 
considered  critical  to  the  auditing  and 
reporting  process.  It  should  also  be 
noted  that  these  audit  procedures  were 
required  in  REA's  previous  audit 
regulations.  Based  on  the  comments 
provided,  however,  this  final  rule  does 
not  contain  many  of  the  detailed  audit 
procedures  set  forth  in  the  proposed 
rule.  For  example,  the  specific 
requirements  to  comply  with  Part  1721 
have  been  eliminated.  With  respect  to 
the  audit  procedures  set  forth  in  the 
proposed  rule  that  have  been  deleted, 
the  auditor  must  exercise  professional 
judgment  to  determine  the  natiu^, 
timing,  and  extent  of  the  tests  to  be 
performed. 

Materiality 

CommenL  The  proposed  rule  would 
establish  a  zero  materiality  level  for 
testing  related  party  transactions  and 
irregularities,  and  a  $1,000  materiality 
threshold  for  reporting  disallowances 
found  in  tests  for  compliance  with  part 
1721.  A  majority  of  the  commenters 
voice  concern  that  by  imposing  such 
materiality  levels,  the  auditor  would  be 
required  to  test  each  and  every 
transaction  during  the  audit  year. 
Several  commenters  suggest  that  REA 
adopt  the  requirements  of  Statement  of 
Financial  Accounting  Standards  (SF.AS) 
No.  57,  Related  Party  Disclosures,  while 
others  recommend  adopting  the 
provisions  of  Statement  of  Auditing 
Standards  (SAS)  No.  53.  the  Auditor's 
Responsibility  to  Detect  and  Report 
Errors  and  Irregularities. 


Response.  REA  recognizes  that  it  is 
impossible  for  an  auditor  to  test  every 
transaction  occurring  during  the  audit 
period.  Therefore,  the  materiality 
standard  for  related  party  transactions 
is  adopted  by  this  final  rule.  The  auditor 
is  required,  however,  to  comment  on  any 
material  related  party  transactions  not 
disclosed  in  the  financial  statements. 

SAS  No.  53  sets  forth  the  auditor's 
responsibilities  to  detect  and  report 
material  errors  and  irregularities.  For 
the  reasons  stated  in  the  discussion  of 
related  party  transactions,  the 
materiality  standard  for  testing  for 
irregularities  is  adopted  by  this  final 
rule.  However,  irregularities  deemed 
immaterial  by  the  auditor  may,  in  fact, 
be  material  to  REA  and  for  that  reason, 
this  final  rule  contains  a  provision  that 
requires  the  auditor  to  report  all 
irregularities  detected  regardless  of 
materiaUty. 

Comment.  One  commenter  states  that 
materiality  should  be  defined  as  a 
percentage  of  the  borrower's  gross 
revenue  or  other  standard  measure. 

Response.  When  a  CPA  determines 
whether  an  item  is  material,  many 
different  aspects  of  the  financial 
statements  must  be  taken  into 
consideration.  It  is  not  feasible, 
therefore,  to  define  a  standard  measure 
for  materiality.  Consequently,  this  final 
rule  does  not  adopt  a  standard 
definition  of  materiality. 

Irregularities  and  Illegal  Acts 

Comment.  The  proposed  rule  states 
that  the  auditor  shall  report  all  instances 
or  indications  of  irregularities  and  illegal 
acts,  regardless  of  materiality.  Several 
commenters  argue  that  only  actual 
irregularities  acts  should  be  reported. 
These  commenters  note  that  if  an 
indication  of  an  irregularity  exists, 
GAGAS  requires  the  auditor  to  expand 
testing  to  determine  the  actual  existence 
of  the  irregularity.  If  the  indication 
proves  invalid,  no  reporting  should  be 
required.  If,  however,  the  additional 
tests  disclose  an  actual  irregularity, 
reporting  would  be  required. 

Response.  This  final  rule  adopts  the 
provision  that  only  actual  irregularities 
be  reported  to  REA.  However,  because 
the  determination  of  an  illegal  act  is 
normally  beyond  the  auditor's 
professional  competence,  the  auditor 
must  report  all  indications  or  instances 
of  illegal  acts. 

Comment.  Two  commenters 
recommend  that  this  final  rule  adopt  the 
definition  of  irregularity  provided  in 
SAS  No.  53. 

Response.  This  final  rule  adopts  the 
definition  of  irregularity  as  provided  in 
SAS  No.  53. 


CommenL  One  non-accountant 
commenter  states  that  the  definition  of 
irregularity  is  so  vague  and  indefinite 
tiiat  it  is  impossible  to  determine  what  a 
CPA's  obligation  is  for  testing  and 
reporting. 

Response.  The  definition  of 
irregularity  in  the  proposed  and  final 
rules  is  the  one  promulgated  by  the 
AICPA  in  SAS  No.  53.  It  is,  therefore, 
universally  applied  by  CPAs. 

Comment.  One  commenter  states  that 
a  CPA  has  a  confidential  relationship 
with  his/her  clients  and  is  not  a  public 
investigation  agency. 

Response.  Rule  301,  Confidential 
Client  Information,  of  the  AICPA's  Code 
of  Professional  Conduct  states,  in  part 

A  member  in  public  practice  shall  not 
disclose  any  confidential  client  information 
without  the  specific  consent  of  the  client. 

This  final  rule  requires  the  audit 
agreement  between  a  borrower  and  CPA 
to  state  that  the  CPA  must  follow  the 
requirements  for  reporting  irregularities 
and  illegal  acts  outlined  in  §  1773.9  of 
thia  part.  The  CPA  should  consider  this 
provision  before  entering  into  an  audit 
agreement  with  a  borrower.  By 
executing  an  audit  agreement  containing 
this  provision,  the  CPA  and  borrower 
mutually  agree  that  the  CPA  must  report 
irregularities  and  illegal  acts  to  REA  and 
OIG.  As  a  result,  the  CPA,  with  the 
consent  of  the  borrower  as  required  by 
Rule  301.  will  have  knowingly  and 
voluntarily  waived  any  basis  for 
claiming  that  its  knowledge  of 
irregularities  and  illegal  acts  should  be 
kept  confidential.  This  final  rule  adopts 
the  irregularity  and  illegal  act  reporting 
requirements  as  proposed. 

Comment.  One  commenter  suggests 
that  irregularities  be  reported  by  the 
board  of  directors,  not  the  CPA. 

Response.  REA  believes  that  it  is 
essential  to  have  an  independent,  third 
party  notification  of  irregularities.  This 
final  rule  adopts  this  requirement. 

Plan  of  Corrective  Action 

Comment.  Several  commenters  argue 
that  a  cooperative's  board  of  directors 
has  the  responsibility  to  determine  if 
and  what  corrective  action  is 
appropriate,  and  that  involvement  by 
REA  is  unnecessary. 

Response.  REA  has  a  legitimate  and 
substantial  interest  in  assuring  that  a 
borrower  considers  all  audit  findings 
and  recommendations,  determines 
which  should  be  implemented,  and 
establishes  a  plan  for  corrective  action. 
For  this  reason,  this  final  rule  adopts  the 
provision  set  forth  in  the  proposed  rule 
that  requires  a  plan  of  corrective  action 
to  be  submitted  to  REA.  It  should  be 
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Comment  One  non-accountant 
commenter  states  that  the  definition  of 
irregularity  is  so  vague  and  indefinite 
that  it  is  impossible  to  determine  what  a 
CPA's  obligation  is  for  testing  and 
reporting. 

Response.  The  definition  of 
irregularity  in  the  proposed  and  final 
rules  is  the  one  promulgated  by  the 
AICPA  in  SAS  No.  53.  It  is,  therefore, 
universally  applied  by  CPAs. 

Comment.  One  commenter  states  that 
a  CPA  has  a  confidential  relationship 
with  his/her  clients  and  is  not  a  public 
investigation  agency. 

Response.  Rule  301,  Confidential 
Client  Information,  of  the  AICPA's  Code 
of  Professional  Conduct  states,  in  part 

A  member  in  public  practice  shall  not 
disclose  any  confidential  client  information 
without  the  specific  consent  of  the  client. 

This  final  rule  requires  the  audit 
agreement  between  a  borrower  and  CPA 
to  state  that  the  CPA  must  follow  the 
requirements  for  reporting  irregularities 
and  illegal  acts  oudined  in  §  1773.9  of 
this  part.  The  CPA  should  consider  this 
provision  before  entering  into  an  audit 
agreement  with  a  borrower.  By 
executing  an  audit  agreement  containing 
this  provision,  the  CPA  and  borrower 
mutually  agree  that  the  CPA  must  report 
irregidarities  and  illegal  acts  to  REA  and 
OIG.  As  a  result,  the  CPA,  with  the 
consent  of  the  borrower  as  required  by 
Rule  301,  will  have  knowingly  and 
voluntarily  waived  any  basis  for 
claiming  that  its  knowledge  of 
irregularities  and  illegal  acts  should  be 
kept  confidential.  This  final  rule  adopts 
the  irregularity  and  illegal  act  reporting 
requirements  as  proposed. 

Comment.  One  commenter  suggests 
that  irregularities  be  reported  by  the 
board  of  directors,  not  the  CPA. 

Response.  REA  believes  that  it  is 
essential  to  have  an  independent,  third 
party  notification  of  irregularities.  This 
final  rule  adopts  this  requirement. 

Plan  of  Corrective  Action 

Comment.  Several  commenters  argue 
that  a  cooperative's  board  of  directors 
has  the  responsibility  to  determine  if 
and  what  corrective  action  is 
appropriate,  and  that  involvement  by 
REA  is  unnecessary. 

Response.  REA  has  a  legitimate  and 
substantial  interest  in  assuring  that  a 
borrower  considers  all  audit  findings 
and  recommendations,  determines 
which  should  be  implemented,  and 
establishes  a  plan  for  corrective  actioiL 
For  this  reason,  this  final  rule  adopts  the 
provision  set  forth  in  the  proposed  rule 
that  requires  a  plan  of  corrective  action 
to  be  submitted  to  REA.  It  should  be 


noted,  however,  that  REA  is  not 
requiring  the  implementation  of  all 
recommendations.  Nonetheless,  a 
borrower  should  justify,  in  writing,  the 
reasons  for  not  implementing  audit 
recommendations  and  submit  this 
justification  to  REA. 

Physical  Inspection  of  Plant 

Comment.  A  majority  of  the 
commenters  state  that  auditors  are  not 
qualified  to  verify  the  physical  existence 
of  plant  facilities.  Others  argue  that  the 
consulting  engineer  inspects  work 
orders  and  the  resulting  plant,  and  any 
duplication  by  the  auditor  would  only 
add  unnecessary  time  and  expense  to 
the  audit  process. 

Response.  This  final  rule  does  not 
adopt  a  requirement  for  the  CPA  to 
verify  the  physical  existence  of  plant 
facilities. 

Audit  Agreement 

Comment.  A  majority  of  the 
commenters  take  exception  to  the 
proposal  that  requires  the  audit 
agreement  to  include  a  statement  that 
the  audit  is  being  performed  as  a 
requirement  of  the  REA  security 
instrument,  and  that  any  violation  of 
REA  audit  or  documentation 
requirements  will  place  the  REA 
borrower  in  default  of  the  security 
instrument.  One  commenter  argues  that 
REA  cannot  demand  a  contractual 
admission  against  interest  by  either  a 
borrower  or  the  borrower's  CPA  by 
requiring  either  party  to  agree  that  a 
violation  of  the  audit  requirements  set 
forth  in  part  1773  places  the  borrower  in 
default. 

Response.  The  standard  REA  security 
instrument  contains  a  provision 
requiring  borrowers  to  prepare  and 
furnish,  at  least  once  during  each  12- 
month  period,  a  full  and  complete  report 
of  its  financial  condition,  operations, 
and  cash  flows,  in  form  and  substance 
satisfactory  to  REA.  audited  and 
certified  by  an  independent  CPA, 
satisfactory  to  REA.  and  accompanied 
by  a  report  of  such  audit,  in  form  and 
substance  satisfactory  to  REA.  This 
final  rule  implements  this  security 
instrument  provision  and,  among  other 
things,  sets  forth  the  requirements  for  an 
audit  report  which  will  be  in  form  and 
substance  satisfactory  to  REA.  An 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
management  letter,  as  outlined  in  part 
1773,  will  satisfy  the  audit  report 
requirement  of  the  REA  security 
instrument. 

As  provided  in  this  final  rule,  the 
auditor's  report  must  state  that  the  audit 
was  conducted  in  accordance  with 
GAGAS  and  the  management  letter 


must  state  that  the  audit  was  conducted 
in  accordance  with  part  1773.  As  a 
result,  a  satisfactory  audit  report  cannot 
be  issued  unless  and  until  an  audit  has 
been  performed  in  accordance  with 
GAGAS  and  part  1773.  Accordingly. 
REA  interprets  the  security  instrument 
such  that  its  borrowers  will  be  in  default 
if  an  audit  is  not  performed  in 
compliance  with  GAGAS  and  part  1773. 
This  final  rule  reflects  this 
interpretation,  as  v*ell  as  a  requirement 
that  the  audit  agreement  between  the 
borrower  and  CPA  include  an 
acknowledgment  by  the  borrower  and 
CPA  that  REA  regulations  provide,  at 
§  1773.1(c)(4),  that  borrowers  will  be  in 
default  if  an  audit  is  not  performed  in 
compliance  with  GAGAS  and  part  1773. 
As  a  result,  the  audit  agreement  is  not  a 
contractual  admission  against  interest, 
but  merely  an  acknowledgment  of  the 
provisions  of  S  1773.1(c)(4).  If  an  annual 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  or 
management  letter  fails  to  meet  the 
requirements  of  this  part,  it  will  be 
returned  to  the  borrowey  with  a  written 
explanation  of  noncompliance.  The 
borrower  will  have  60  days  from  the 
date  of  the  letter  detailing  the 
noncompliance  to  submit  corrected 
reports  to  REA.  If  corrected  reports  are 
not  received  within  60  days  of  the  date 
of  the  letter  detailing  the 
noncompliance,  REA  may  notify  the 
borrower  that  a  default  has  occurred 
under  its  security  instruftient  or  lake 
other  appropriate  action.  The  default 
notice  will  set  forth  the  period  of  time 
during  which  the  default  will  be 
remedied. 

Comment.  Many  commenters  argue 
that  the  auditor  is,  by  definition, 
independent  of  the  borrower  and  REAs 
audit  agreement  requirement  would 
place  the  borrower  in  the  position  of 
overseeing  the  audit  at  a  level 
inconsistent  with  an  independent  audit. 

Response.  The  CPA  must  be 
independent  of  the  borrower  in  order  to 
perform  the  annual  audit  of  the 
borrower's  financial  statements.  The 
borrower  must  allow  the  CPA  to  act 
independently  and  will,  in  no  way, 
hinder  the  CPA  from  the  independent 
performance  of  the  0udit! 

Comment.  Some  commenters  believe 
that  the  proposal  is  inappropriate 
because  borrowers  have  only  limited 
control  over  the  procedures  followed  by 
the  auditor. 

Response.  REA  has  a  legitimate  and 
substantial  interest  in  assuring  that  the 
information  contained  in  a  borrower's 
financial  statements  presents  fairly  the 
borrowers  financial  position,  results  of 
operations,  and  cash  flows  for  the 
period.  For  this  reason,  REA  prescribes 


certain  minimum  audit  requirements. 
REA's  contractual  relationship  is'with 
its  borrower,  not  the  CPA.  Therefore, 
any  remedies  for  failure  to  comply  with 
REA's  audit  requirements  must  be 
exercised  against  the  borrower.  As  a 
result,  REA  is  adopting  the  terms  of  the 
audit  agreement  as  discussed  in  this 
final  rule. 

Comment.  Some  commenters  argue 
that  failure  to  comply  with  REA's  audit 
requirements  constitutes  a  default  under 
the  security  instrument  only  upon  the 
provision  of  written  notice  as  required 
in  the  security  instrument. 

Response.  If  an  auditor's  report,  report 
on  compliance,  report  on  internal 
controls,  or  management  letter  fails  to 
meet  the  requirements  of  this  final  rule, 
it  will  be  returned  to  the  borrower  with 
a  written  explanation  of  noncompliance. 
The  borrower  will  have  60  days  from  the 
date  of  the  letter  detailing  the 
noncompliance  to  submit  corrected 
reports  to  REA.  If  corrected  reports  are 
not  received  within  60  days  of  the  date 
of  the  letter  detailing  the 
noncompliance,  REA  may  notify  the 
borrower  that  a  default  has  occurred 
under  its  security  instrument  or  take 
other  appropriate  action.  The  default 
notice  will  set  forth  the  period  of  time 
during  which  the  default  will  be 
remedied.  It  should  be  noted,  however, 
that  default  occurs  with  the  act  of 
noncompliance.  For  the  reasons  set  forth 
above,  REA  is  adopting  the  requirement 
that  the  audit  agreement  acknowledge 
that  REA  regulations  provide,  at 
§  1773.1(c)(4),  that  a  borrower  is  in 
default  if  the  audit  is  not  performed  in 
compliance  with  GAGAS  and  part  1773. 

Comment.  One  commenter  argues  that 
only  a  material  breach  of  the  security 
instrument,  which  the  borrower  has 
knowledge  or  reasonably  should  have 
knowledge,  should  be  considered  a 
default. 

Response.  Before  REA  may  exercise 
certain  remedies  under  the  security 
instrument,  the  borrower  must  be  given 
written  notice  and  30  days  to  cure  the 
default.  This  notice  provides  knowledge 
to  the  borrower.  Further,  if  the 
noncompliance  is,  in  fact,  immaterial,  30 
days  should  be  sufficient  time  to  cure 
the  default.  However,  if  the  default 
cannot  be  cured  within  30  days,  REA 
believes  that  it  is  reasonable  for  it  to  be 
in  a  position  to  determine  whether  to 
exercise  any  remedies  which  may  be 
available. 

Compliance  Testing  for  All  Levels  of 
Government 

Comment.  Several  commenters  state 
that  while  the  proposed  rule  quotes  the 
requirements  for  a  GAGAS  audit  with 
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respect  to  considering  the  audit 
requirements  of  all  levels  of  government, 
the  primary  users  of  the  Tmancial 
statements  are  REA  and  other  lenders. 
These  commenters  argue  that  the  audit 
should  be  tailored  to  meet  the  needs  of 
those  users.  Other  commenters  state 
that  by  reiterating  this  GAGAS 
requirement,  the  REA  requirement  may 
be  interpreted  to  be  much  broader  than 
it  should  be.  Others  argue  that  it  is  not 
feasible  for  an  audit  to  fulfill  the  legal 
and  regulatory  needs  of  all  levels  of 
government. 

Response.  The  proposed  rule  clearly 
states  the  GAGAS  requirement  that  all 
levels  of  government  must  be  addressed 
in  planning  an  audit.  GAGAS  goes  on  to 
state  that  in  many  instances,  an  audit  of 
an  organization,  program,  activity,  or 
function  may  be  required  by  Federal, 
state,  and  local  laws,  regulations,  and 
ordinances.  When  this  situation  exists, 
the  auditor  should  ascertain  what 
governments  are  to  be  served  by  the 
audit,  and,  to  the  maximum  extent 
practicable,  plan  the  audit  so  that  it  will 
help  fulfill  the  legal  and  regulatory 
needs  of  identified  potential  users. 
GAGAS  does,  therefore,  acknowledge 
that  it  is  not  necessary  to  address  all 
levels  of  government,  but  only  those  that 
will  fulfill  the  legal  and  regulatory  needs 
of  the  government  agencies  using  the 
auditor's  report.  As  previously 
discussed,  however,  any  repetition  or 
paraphrasing  of  the  GAGAS 
requirements  is  not  contained  in  this 
final  rule.  This  proposed  requirement  is 
not  expressly  stated  in  this  final  rule; 
however,  GAGAS  requirements  must  be 
applied. 

Avajlability  of  Audited-ReJated 
Documents  to  OJG  and  GAO 

Comment.  Several  commenters  note 
that  the  laws  of  many  states  provide 
that  workpapers  are  the  personal 
property  of  the  auditor  while  others 
argue  that  they  are  proprietary  to  the 
auditor.  Aa  such,  these  commenters 
believe  that  auditors  may  be  reluctant  to 
make  certain  audit-related  documents 
available,  such  as  planning 
documentation,  risk  assessment 
material,  and  audit  programs.  One 
commenter  argues  that  borrowers  may 
be  reluctant  to  share  certain  information 
with  their  auditors  if  they  know  that 
information  can  be  copied  and  obtained 
by  others. 

Response.  This  final  rule  requires  the 
audit  agreement  between  the  borrower 
and  CPA  to  state  that  all  audit-related 
documents  must  be  made  available  by 
the  CPA  to  REA.  OIG,  and  GAO  upon 
request.  While  audit-related  documents 
may  be  the  personal  property  of.  or 
proprietary  to  the  CPA.  the  CPA  is  not 


prohibited  by  law  from  entering  into  an 
audit  agreement  containing  the  just 
described  requirement.  With  respect  to 
the  comment  that  borrowers  may  be 
reluctant  to  share  certain  information 
with  their  auditors,  this  final  rule 
specifically  states  that  the  provision  of 
REA'»  security  instrument  requiring  the 
submission  of  a  report  of  the  audit  is  not 
satisfied  if  the  CPA  must  qualify  the 
opinion  in  the  auditor's  report  due  to  a 
scope  limitation  imposed  by  the 
borrower.  The  provision  of  the  proposed 
rule  relating  to  the  availability  of  audit- 
related  documents  is  adopted  by  this 
final  rule. 

Comment  Some  commenters  state 
that  workpapers  should  only  be  made 
available  to  OIG  and  GAO  through 
REA, 

Response.  Departmental  Regulation 
1700-1  requires  REA  to  provide  OIG  and 
GAO  access  to  all  audit-related 
documents.  Providing  access  throu^ 
REA  would  only  increase  the 
administrative  burden  associated  with 
this  requirement.  The  proposal  provision 
relating  to  availability  of  audit-related 
documents  is  adopted  by  this  final  rule. 

Comment.  One  commenter  argues  that 
providing  access  to  audit-related 
documents  to  OIG  and  GAO  breaches 
the  basic  auditor-client  confidential 
relationship. 

Response.  Rule  301,  Confidential 
Client  Information,  of  the  AICPA's  Code 
of  Professional  Conduct  states,  in  part: 

A  member  in  public  practice  shall  not 
disclose  any  confidential  client  information 
without  the  specific  consent  of  the  client. 

This  final  rule  requires  the  audit 
agreement  between  a  borrower  and  CPA 
to  state  that  all  audit-related  documents, 
including  auditors'  reports,  workpapers, 
and  management  letters,  must  be  made 
available  to  REA.  OIG.  and  GAO.  upon 
request.  The  CPA  should  consider  this 
provision  before  entering  into  an  audit 
agreement  with  a  borrower.  By 
executing  an.  audit  agreement  containing 
this  provision,  the  CPA  and  borrower 
mutually  agree  that  the  CPA  must 
provide  access  to  REA,  OIG,  and  GAO 
to  all  audit-related  dociunents.  As  a 
result,  the  CPA,  with  the  consent  of  the 
borrower  as  required  by  rule  301,  will 
have  knowingly  and  voluntarily  waived 
any  basis  for  keeping  audit-related 
documents  confidential.  This  final  rule 
adopts  the  access  to  audit-related 
documents  provision  as  proposed. 

Comment.  One  commenter  states  that 
providing  access  to  OIC  and  GAO 
violates  the  express  language  of  the 
professional  standards  issued  by  the 
AICPA. 

Response.  Rule  301.  Confidential 
Client  Information,  of  the  AICPA's  Code 


of  Professional  Conduct  prohibits 
disclosure  by  the  CPA  of  confidential 
client  information  except  under  certain 
limited  circumstances.  One  of  those 
excepted  circumstances  is  where  the 
CPA  has  obtained  the  specific  consent 
of  the  client.  As  stated  in  the  last 
response,  this  final  rule  requires  the 
audit  agreement  between  a  borrower 
and  CPA  to  state  that  all  audit-related 
documents  must  be  made  available  to 
REA.  OIG,  and  GAO,  upon  request.  By 
executing  an  audit  agreement  that 
contains  this  provision,  the  borrower 
consents  to  the  CPA's  providing  access 
to  REA,  OIG,  and  GAO  to  all  audit- 
related  documents.  As  a  result,  there  is 
no  confiict  between  the  professional 
standards  issued  by  the  AICPA  and  this 
final  rule.  This  final  rule  adopts  the 
provision  of  the  proposed  rule  relating  to 
access  to  audit-related  documents. 

Communications  With  the  Board  of 
Directors 

Comment.  SAS  No.  61  requires  the 
auditor  to  communicate  with  an  audit 
committee  or  its  equivalent.  If  an  audit 
committee  or  its  equivalent  does  not 
exist,  SAS  No.  61  requires  no 
communication.  Several  commenters 
state  that  the  proposed  rule 
unnecessarily  expands  the  requirements 
of  SAS  No.  61  by  requiring  the  auditor  to 
communicate  directly  with  the  board  of 
directors. 

Response.  The  borrower's  board  of 
directors  has  the  responsibility  for  the 
overall  management  of  operations  and 
the  selection  of  a  qualified  CPA  to 
perform  the  annual  audit.  A  borrower  s 
financial  strength  and,  ultimately.  REA's 
loan  security  is  best  served  if  the  body 
responsible  for  management  is  kept  fully 
informed  of  all  matters  affecting 
operations.  It  is,  therefore,  essential  for 
the  auditor  to  communicate  directly  with 
the  board  of  directors.  As  a  result,  this 
requirement  is  adopted  in  this  final  rule. 

Comment.  The  proposed  rule  states 
that  the  CPA  would  report  all  audit 
findings  to  the  board  of  directors.  One 
non-accountouit  commenter  indicates 
that  the  term  audit  finding  was  not 
defined  in  the  proposed  rule. 

Response.  While  not  defined  in  the 
proposed  rule,  the  term  audit  finding  is 
universally  understood  among  CPAs 
and  to  provide  a  specific  definition 
could  limit  the  CPA's  use  of  professional 
judgment. 

Comment  Several  commenters 
recommend  that  only  material  audit 
findings  be  reported  to  the  board  of 
directors. 

Response.  As  previously  stated,  a 
borrower'*  financial  strength  and, 
ultimately,  RFA's  loan  security  i&  best 
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of  Professional  Conduct  prohibits 
disclosure  by  the  CPA  of  confidential 
client  information  except  under  certain 
limited  circumstances.  One  of  those 
excepted  circumstances  is  where  the 
CPA  has  obtained  the  specific  consent 
of  the  client.  As  stated  in  the  last 
response,  this  final  rule  requires  the 
audit  agreement  between  a  borrower 
and  CPA  to  state  that  all  audit-related 
documents  must  be  made  available  to 
REA.  OIG.  and  GAO.  upon  request.  By 
executing  an  audit  agreement  that 
contains  this  provision,  the  borrower 
consents  to  the  CPA's  providing  access 
to  REA,  OIG.  and  GAO  to  all  audit- 
related  documents.  As  a  result,  there  is 
no  conflict  between  the  professional 
standards  issued  by  the  AICPA  and  this 
final  rule.  This  final  rule  adopts  the 
provision  of  the  proposed  rule  relating  to 
access  to  audit-related  documents. 

Communications  With  the  Board  of 
Directors 

Comment.  SAS  No.  61  requires  the 
auditor  to  communicate  with  an  audit 
committee  or  its  equivalent.  If  an  audit 
committee  or  its  equivalent  does  not 
exist.  SAS  No.  61  requires  no 
communication.  Several  commenters 
state  that  the  proposed  rule 
unnecessarily  expands  the  requirements 
of  SAS  No.  61  by  requiring  the  auditor  to 
communicate  directly  with  the  board  of 
directors. 

Response.  The  borrower's  board  of 
directors  has  the  responsibility  for  the 
overall  management  of  operations  and 
the  selection  of  a  qualified  CPA  to 
perform  the  annual  audit.  A  borrowei  s 
financial  strength  and.  ultimately,  REA's 
loan  security  is  best  served  if  the  body 
responsible  for  management  is  kept  fully 
informed  of  all  matters  affecting 
operations.  It  is,  therefore,  essential  for 
the  auditor  to  communicate  directly  with 
the  board  of  directors.  As  a  result,  this 
requirement  is  adopted  in  this  final  rule. 

Comment.  The  proposed  rule  states 
that  the  CPA  would  report  all  audit 
findings  to  the  board  of  directors.  One 
non-accountouit  conunenter  indicates 
that  the  term  audit  finding  was  not 
defined  in  the  proposed  rule. 

Response.  While  not  defined  in  the 
proposed  rule,  the  term  audit  finding  is 
universally  understood  among  CPAs 
and  to  provide  a  specific  definition 
could  limit  the  CPA's  use  of  professional 
judgment. 

Comment  Several  commenters 
recommend  that  only  material  audit 
findings  be  reported  to  the  board  of 
directors. 

Response.  As.  previously  stated  a 
borrower's  financial  strength  and, 
ultimately,  RFA's  loan  security  i&  best 
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served  if  the  body  responsible  for 
management  activities  is  fully  informed 
of  all  matters  affecting  operations.  For 
this  reason,  it  is  essential  for  the  board 
of  directors  to  be  aware  of  all  findings 
resulting  from  the  conduct  of  the  audit, 
regardless  of  materiality. 

Scope  Limitations 

Comment.  The  proposed  rule  includes 
a  requirement  that  the  CPA  notify  REA 
if  a  borrower  imposed  scope  limitation 
prevents  the  issuance  of  an  unqualified 
audit  opinion.  Two  commenters  indicate 
that  the  CPA  should  notify  management, 
instead  of  REA.  Another  commenter 
indicates  that  management  should  notify 
REA.  Two  other  conunenters  indicate 
that  REA  should  be  notified  only  if  the 
borrower  fails  to  take  timely  and 
appropriate  actions  to  remove  the  scope 
limitation.  Other  commenters  suggest 
that  REA  should  be  notified  only  after 
the  issue  is  raised  with  the  board  of 
directors. 

Response.  An  auditor's  report  that  is 
qualified  due  to  a  scope  limitation 
indicates  that,  at  a  minimum,  a  certain 
portion  of  the  borrower's  records  are 
unavailable  for  audit,  thereby 
significantly  reducing  the  value  of  the 
report  to  REA.  It  is  in  REA's  best 
interests,  therefore,  to  work  with  the 
borrower  to  ensure  that  a  scope 
limitation  is  removed.  Based  on  the  facts 
particular  to  each  situation,  the  auditor 
must  exercise  professional  judgment  in 
determining  what  levels  of  management 
must  be  informed  before  notifying  REA. 
Because  the  borrower  has  failed  to  make 
certain  records  available  for  audit,  REA 
believes  that  it  is  essential  to  have  an 
independent,  third  party  notification  of 
this  fact.  Only  scope  limitations  that 
were  not  positively  resolved  with  the 
borrower,  however,  must  be  reported. 
The  proposal  provision  concerning 
scope  limitations  is  adopted  by  this  final 
rule. 

Director's  Salaries 

Comment.  The  proposed  rule  includes 
a  requirement  that  the  auditor  state 
whether  provisions  of  the  standard  REA 
security  instrument  relating  to  the 
payment  of  salaries  to  the  board  of 
directors  have  been  complied  with.  One 
commenter  states  that  auditors  cannot 
make  a  legal  determination  of  what 
constitutes  salary  under  the  security 
instrument  and  recommends  that  REA 
provide  a  definition  of  salary  together 
with  specific  examples. 

Response.  REA  agrees  with  the 
comment.  A  definition  of  the  term 
salary,  for  purposes  of  REA's  security 
instrument,  will  be  proposed  in  a  future 
rulemaking  separate  and  apart  from  this 
final  rule.  If  REA  determines  that 


compliance  reporting  by  the  CPA  is 
necessary  when  the  definition  of  salary 
is  adopted,  part  1773  will  be  amended. 
This  requirement  is  not  adopted  by  this 
final  rule. 

Supplemental  Lenders 

Comment  Two  commenters  state  that 
the  proposed  requirement  to  furnish  the 
auditor^ sveport  to  each  supplemental 
lender  is  unnecessary,  as  it  is  included 
in  the  borrower's  security  instrument. 

Response.  REA  agrees  that  including  a 
requirement  for  borrowers  to  furnish 
reports  to  supplemental  lenders  is 
redundant.  Tliis  requirement  is  not 
adopted  by  this  final  rule. 

Comment  The  proposed  rule  includes 
a  requirement  that  the  borrower  notify 
supplemental  lenders,  if  applicable,  of 
the  initial  selection  or  subsequent 
change  of  a  CPA.  Two  commenters 
suggest  deleting  this  requirement. 

Response.  REA  agrees  that  including  a 
requirement  for  borrowers  to  furnish 
reports  to  supplemental  lenders  is 
redundant.  ITiis  requirement  is  not 
adopted  by  this  final  rule. 

Deferred  Charges/Credits 

Comment  Three  conunenters  state 
that  the  proposed  rule  would  require  an 
auditor  to  report  deferred  charges  and 
deferred  credits,  and  argue  that  this 
requirement  duplicates  the  information 
required  by  REA  for  approval  of 
deferrals.  If  the  requirement  is  adopted 
in  this  final  rule,  the  commenters 
recommend  limiting  the  reporting 
requirements  to  regulatory  created 
assets  and  liabilities. 

Response.  This  final  rule  adopts  the 
recommendatioft^to  limit  a  CPA's 
reporting  requirements  to  those 
regulatory  created  assets  and  liabilities 
that  have  not  received  REA  approval. 
However,  a  requirement  to  report 
instances  where  REA  approval  has  not 
been  obtained  is  clearly  separate  and 
apart  from  any  informational 
requirements  REA  may  impose  in  order 
to  enable  it  to  determine  whether  to 
grant  such  approval.  As  a  result  there  is 
no  reporting  dupHcation. 

Continuing  Professional  Education 

Comment  One  conmi^ter  suggests 
that  the  proposed  continuing 
professional  education  requirements  be 
revised  to  reflect  those  required  for  a 
GAGAS  audit. 

Response.  REA  agrees  with  the 
comment.  This  final  rule  adopts  the 
continuing  professional  education 
requirements  for  a  GAGAS  audit. 


Definition  of  Reportable  Condition 

Comment  One  commenter  requests 
that  REA  adopt  a  definition  of 
reportable  condition  in  this  final  rule. 

Response.  This  final  rule  adopts  a 
definition  of  reportable  condition. 

Peer  Review  Reports 

Comment  The  proposed  rule  includes 
a  provision  that  the  CPA  submit  to  REA 
a  copy  of  any  peer  review  report  and 
accompanying  letter  of  comment,  if  any, 
within  60  days  of  the  date  of  receipt  of 
such  report  and  letter  of  comment.  One 
commenter  indicates  that  the  CPA  is  not 
permitted  to  distribute  the  peer  review 
report  until  it  is  accepted  by  the  pwer 
review  committee  and  suggests  that  this 
final  rule  base  the  submission 
requirement  on  the  date  the  report  is 
accepted  by  the  peer  review  committee. 

Response.  This  final  rule  adopts  this 
provision. 

Comment  The  proposed  rule  includes 
a  provision  that  requires  a  CPA  who 
receives  a  qualified  or  adverse  peer 
review  report  to  undergo  a  second  peer 
review  within  18  months  of  the  date  of 
the  qualified  or  adverse  report.  One 
commenter  suggests  that  the  need  and 
timing  of  the  second  peer  review  should 
be  determined  by  the  Peer  Review 
Committee  of  the  SEC  Practice  Section 
of  the  EHvision  for  CPA  Firms  of  the 
AICPA. 

Response.  The  vast  majority  of  CPA» 
who  perform  audits  in  the  REA  program 
do  not  participate  in  the  SEC  Practice 
Section  of  the  AICPA  thereby  making 
this  recommendation  infeasible. 

Documentation  Requirements 

Comment  The  proposed  rule  includes 
a  provision  that  requires  audit 
documentation  to  be  prepared  in 
accordance  with  the  professional 
standards  of  the  AICPA  and  the 
requirements  of  this  final  rule.  Two 
commenters  indicate  that  the  proposed 
rule  does  not  specify  which  standard 
prevails  should  there  be  a  conflict. 

Response.  No  conflicts  exist  between 
the  professional  standards  of  the 
AICPA.  GAGAS  and  REA  requirements. 
REA  has.  however,  imposed  certain 
additional  requirements  that  may 
exceed  those  prescribed  by  the  AICPA 
or  GAGAS. 

Auditor's  Report 

Comment  One  commenter  indicates 
that  the  term  audit  report  should  be 
changed  to  auditor's  report  in  order  to 
correspond  to  SAS  No.  58.  Reports  on 
Audited  Financial  Statements. 

Response.  REA  agrees  with  the 
comment  and  this  final  rule  adopts  the 
term  auditor's  report.  It  should  be  noted. 
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however,  that  the  report  of  the  audit 
referred  to  in  the  REA  security 
instrument  consists  of  the  auditor's 
report,  report  on  compliance,  report  on 
internal  controls,  and  management 
letter. 

Comment.  Several  commenters  argue 
that  not  accepting  an  annual  report  in 
lieu  of  an  auditor's  report  creates 
unnecessary  additional  effort  and 
expense  for  the  CPA  and  borrower. 

Response.  In  addition  to  the  audited 
financial  statements  and  the  auditor's 
report,  the  annual  report  includes 
management's  report  on  the  year's 
operations  and  its  forecast  for  the 
future.  This  information  is  based  on 
opinion  and  speculation  and  is  not 
independenUy  confirmed  by  the  CPA. 
As  a  result,  this  information  should  not 
be  submitted  to  REA. 

Borrower's  Responsibilities 

Comment.  One  commenter 
recommends  that  proposed  $  1773.3, 
Borrower's  Responsibilities,  be  revised 
to  include  the  (1)  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles 
(GAAP);  (2)  execution  of  policies, 
procedures,  and  management  processes 
adequate  to  protect  material  assets  and 
detect  significant  failures  to  comply  with 
pertinent  regulations;  (3)  adoption  of 
cost-effective  auditor  recommendations; 
and  (4)  reporting  indications  of  material 
irregularities  to  all  mortgagees. 

Response.  While  REA  agrees  that  it  is 
the  borrower's  responsibility  to  prepare 
financial  statements  in  accordance  with 
GAAP  and  to  execute  policies, 
procedures,  and  management  processes 
adequate  to  protect  material  assets  and 
detect  significant  failures  to  comply  with 
pertinent  regulations,  this  final  rule  is 
not  the  appropriate  vehicle  in  which  to 
express  these  concerns.  This  final  rule 
sets  forth  the  borrower's  responsibilities 
with  regard  to  the  annual  audit  and  the 
above  mentioned  responsibilities  extend 
beyond  the  scope  of  this  section  and  the 
rule  taken  as  a  whole.  Therefore,  this 
final  rule  does  not  adopt  this 
recommendation. 

Timing  of  Submissions  to  REA 

Comment.  Several  commenters  argue 
that  only  the  auditor's  report  should  be 
submitted  to  REA  within  120  days  of  the 
as  of  audit  date.  These  conmienters 
argue  that  the  report  on  internal 
controls,  the  report  on  compliance,  and 
the  management  letter  require  more  time 
to  review  and  should,  therefore,  be 
submitted  within  180  days  of  the  as  of 
audit  date. 

Response.  Submitting  copies  of  the 
aforementioned  reports  and 
management  letter  to  REA  should  not 


hinder  the  borrower's  review  process. 
REA  has  a  legitimate  and  substantial 
interest  in  receiving  these  reports  and 
management  letter  on  a  timely  basis. 
REA  does  not  consider  the  submission 
of  these  reports  within  180  days  to  be 
timely;  therefore,  this  final  rule  does  not 
adopt  the  recommendation  concerning 
the  timing  of  the  submission  to  REA. 

Comment.  Several  commenters  voice 
concern  over  the  time  constraints 
imposed  by  REA  for  borrowers  to 
submit  a  plan  of  corrective  action.  Some 
commenters  note  that  in  many 
instances,  the  borrower  does  not  receive 
the  auditor's  report  until  90  days  after 
the  as  of  audit  date.  The  proposed  rule 
would  require  a  plan  for  corrective 
action  to  be  submitted  within  4  months 
of  the  as  of  audit  date,  thereby  allowing 
only  30  days  for  the  borrower  to  act. 
Many  commenters  request  an  extension 
of  the  filing  deadline  to  180  days  from 
the  as  of  audit  date. 

Response.  REA  has  reevaluated  the 
time  constraints  of  the  proposed  rule 
and  agrees  with  the  commenters  that 
180  days  from  the  as  of  audit  date  is  a 
more  reasonable  filing  deadline.  This 
provision  is  adopted  by  this  final  rule. 

Change  in  the  Name  of  a  CPA  Firm 

Comment.  One  commenter  argues  that 
the  change  in  the  name  of  a  CPA  firm 
should  not  be  deemed  a  change  in  the 
CPA  firm. 

Response.  A  change  in  the  name  of  a 
CPA  firm  usually  indicates  that  a 
change  in  the  personnel  controlling  the 
firm  has  taken  place.  Consequently,  a 
name  change  may  impact  on  the  firm's 
licensing  and  peer  review  requirements. 
REA  must  ensure  that  the  new  firm  has 
met  these  requirements  before 
approving  the  firm  to  audit  an  REA 
borrower.  It  is  necessary,  therefore,  that 
REA  be  notified  of  all  name  changes. 

Definition  of  Indirect  Financial  Interest 

Comment.  One  non-accountant 
commenter  states  that  REA  should 
provide  a  definition  of  indirect  financial 
interest  in  this  final  rule. 

Response.  The  term  indirect  financial 
interest  is  used  by  the  AICPA  to 
determine  whether  a  CPA  is 
independent.  The  AICPA  renders 
opinions  on  questions  of  independence, 
including  what  constitutes  an  indirect 
financial  interest.  Therefore,  it  is 
uimecessary  for  REA  to  separately 
define  this  term. 

Capital  Budgets 

Comment.  One  commenter  suggests 
that  the  value  of  the  management  letter 
would  increase  if  it  included 
explanations  of  differences  between 
annual  operations  and  capital  budgets. 


Response.  REA  does  not  wish  to 
collect  this  information.  However, 
supplemental  lenders  are  free  to  develop 
whatever  audit  and  reporting 
requirements  they  deem  appropriate  to 
implement  the  requirements  of  the 
security  instrument. 

Block  Sampling 

Comment.  Several  commenters  state 
that  the  proposed  requirement  for  the 
CPA  to  test  one  month's  work  order 
activity  constitutes  a  block  sample.  A 
block  sample  with  only  one  block  is  not 
adequate  sampling  as  required  by  the 
AICPA. 

Response.  REA  agrees  with  the 
comment  and  has  eliminated  the 
requirement  for  the  CPA  to  test  only  one 
month's  work  order  activity.  The  final 
rule  requires  the  auditor  to  use  his  or  her 
professional  judgment  to  select  a  sample 
size  adequate  to  reach  an  informed 
audit  conclusion. 

Pursuant  to  the  Administrative 
Procedures  Act  (5  U.S.C.  553),  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
final  action  until  30  days  after 
publication  in  the  Federal  Register  and 
for  making  this  final  rule  effective  as  of 
December  31, 1991.  because 
approximately  75%  of  the  REA 
borrowers  have  established  fiscal  years 
ending  as  of  December  31.  By  making 
this  final  rule  effective  on  December  31. 
1991.  it  will  eliminate  any  confusion  or 
uncertainty  for  the  borrowers  and  their 
CPAs  as  to  which  audit  requirements 
prevail.  Accordingly,  this  final  rule  is 
effective  as  of  December  31, 1991. 

List  of  Subjects  in  7  CFR  Part  1773 

Accounting,  Electric  power.  Loan 
programs — communications,  Loan 
programs — energy,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  title  7  part  1773  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  1773— POLICY  ON  AUDITS  OF 
REA  BORROWERS 

Subpart  A— General  Provisions 


Sec. 

1773.1 

General. 

1773.2 

Definitions. 

Subpart  B— REA  Audit  Requirements 

1773.3 

Annual  audit. 

1773.4 

Borrower  responsibilities. 

1773.5 

Qualifications  of  CPA. 

1773.6 

Audit  agreement. 

1773.7 

Audit  standards. 

1773.8 

Audit  date. 
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Response.  REA  does  not  wish  to 
collect  this  information.  However, 
supplemental  lenders  are  free  to  develop 
whatever  audit  and  reporting 
requirements  they  deem  appropriate  to 
implement  the  requirements  of  the 
security  instrument. 

Block  Sampling 

Comment.  Several  commenlers  state 
that  the  proposed  requirement  for  the 
CPA  to  test  one  month's  work  order 
activity  constitutes  a  block  sample.  A 
block  sample  with  only  one  block  is  not 
adequate  sampling  as  required  by  the 
AlCPA. 

Response.  REA  agrees  with  the 
comment  and  has  eliminated  the 
requirement  for  the  CPA  to  test  only  one 
month's  work  order  activity.  The  final 
rule  requires  the  auditor  to  use  his  or  her 
professional  judgment  to  select  a  sample 
size  adequate  to  reach  an  informed 
audit  conclusion. 

Pursuant  to  the  Administrative 
Procedures  Act  (5  U.S.C.  553).  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
final  action  until  30  days  after 
publication  in  the  Federal  Register  and 
for  making  this  final  rule  effective  as  of 
December  31. 1991.  because 
approximately  75%  of  the  REA 
borrowers  have  established  fiscal  years 
ending  as  of  December  31.  By  making 
this  final  rule  effective  on  December  31. 
1991.  it  will  eliminate  any  confusion  or 
uncertainty  for  the  borrowers  and  their 
CPAs  as  to  which  audit  requirements 
prevail.  Accordingly,  this  final  rule  is 
effective  as  of  December  31. 1991. 

List  of  Subjects  in  7  CFR  Part  1773 

Accounting.  Electric  power.  Loan 
programs — communications.  Loan 
programs — energy,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  title  7  part  1773  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  1773— POLICY  ON  AUDITS  OF 
REA  BORROWERS 

Subpart  A— General  Provisions 


1773.1 
1773.2 


General. 
Dermitions. 


Subpart  B— REA  Audit  Requirements 

1773.3  Annual  audit. 

1773.4  Borrower  responsibilities. 

1773.5  Qualifications  of  CPA. 

1773.6  Audit  agreement. 

1773.7  Audit  standards. 

1773.8  Audit  date. 
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1773.9  Disclosure  of  irregularities  and  illegal 
acts. 

1773.10  Access  to  aud<t-related  documents. 
1773.11-1773.19    IReserved) 

Subpart  C — REA  Requirements  for  the 
SulMnission  and  Review  of  the  Auditor's 
Report,  Report  on  Compliance.  Report  on 
Internal  Controls,  and  Management  Letter 

1773.20  CPA"s  submission  of  the  auditor's 
report,  report  on  compliance,  report  on 
interna!  controls,  and  management  letter. 

1773.21  Borrower's  review  and  submission 
of  the  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter. 

1773.22-1773.29    [Reserved] 

Subpart  D— REA  Reporting  Requirements 

1773.30  General. 

1773.31  Auditor's  report. 

1773.32  Report  on  compliance. 

1773.33  Report  on  internal  controls. 

1773.34  Management  letter. 
1773.35-1773.37     [Reserved! 

Subpart  E— REA  Required  Audit 
Procedures  and  Documentation 

1773.38  Scope  of  engagement. 

1773.39  Utility  plant  and  accumulated 
depreciation. 

1773.40  Regulatory  assets. 

1773.41  Extraordinary  retirement  losses. 

1773.42  Clearing  accounts. 

1773.43  Capital  and  equity  accounts. 

1773.44  Long-term  debt. 
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Subpart  A— General  Provisions 

§  1773.1    General. 

(a)  This  part  implements  those 
standard  provisions  of  the  security 
instrument  utilized  by  the  Rural 
Electrification  Administration  (REA)  for 
both  electric  and  telephone  borrowers 
and  by  the  Rural  Telephone  Bank  (RTB) 
for  its  telephone  borrowers.  The 
provisions  require  borrowers  to  prepare 
and  furnish  to  REA.  at  least  once  during 
each  12-month  period,  a  full  and 
complete  report  of  its  financial 
condition,  operations,  and  cash  flows,  in 
form  and  substance  satisfactory  to  REA, 
audited  and  certified  by  an  independent 

i     certified  public  accountant  (CPA), 
satisfactory  to  REA.  and  accompanied 
by  a  report  of  such  audit,  in  form  and 
substance  satisfactory  to  REA. 

(b)  This  part  1773  applies  to  both  REA 
and  RTB  borrowers.  For  the  purposes  of 
RTB  borrowers,  as  used  in  this  part 


1773.  REA  means  RTB  and 
Administrator  means  Governor  unless 
the  text  indicates  otherwise. 

(c)  This  part  complies  with 
Government  Auditing  Standards, 
Standards  for  Audit  of  Governmental 
Organizations.  Programs,  Activities,  and 
Functions.  1988  revision,  issued  by  the 
Comptroller  General  of  the  United 
States,  United  States  General 
Accounting  Office. 

(d)  An  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter  are  required  to 
meet  the  reporting  provisions  of  the  REA 
security  instrument. 

(1)  The  auditor's  report  must  stale  that 
the  audit  was  conducted  in  accordance 
with  generally  accepted  government 
auditing  standards  (GAGAS). 

(2)  The  management  letter  must  state 
that  the  audit  was  conducted  in 
accordance  with  this  part. 

(3)  A  report  of  the  audit,  in  form  and 
substance  satisfactory  toEEA,  cannot 
be  issued  unless  and  until  an  audit  has 
been  performed  in  accordance  with 
GAGAS  and  this  part. 

(4)  A  borrower  is  in  violation  of 
provisions  of  its  security  instrument 
with  REA  if  the  borrower  fails  to 
provide  an  audit  performed  in 
compliance  with  GAGAS  and  this  part. 
REA  security  instruments  normally 
provide  for  notice  and  a^  opportunity  to 
cure  such  violations  before  REA  can 
exercise  certain  remedies. 

(5)  A  report  prepared  in  connection 
with  a  review  or  compilation  of  financial 
statements,  as  defined  in  Statement  of 
Standards  for  Accounting  and  Review 
Services  No.  1.  Compilation  and  Review 
of  Financial  Statements,  does  not  satisfy 
the  requirements  of  the  REA  security 
instrument. 

(6)  A  report,  as  described  in  Statement 
on  Auditing  Standards  (SAS)  No.  62, 
entitled  "Special  Reports",  or  in  SAS 
No.  35,  entitled  "Special  Reports — 
Applying  Agreed-upon  Procedures  to 
Specified  Elements,  Accounts,  or  Items 
of  a  Financial  Statement",  does  not 
satisfy  the  REA  loan  security  instrument 
requirements. 

(7)  An  annual  report  containing 
audited  financial  statements  does  not 
satisfy  the  REA  security  instrument 
requirements. 

(e)  This  part  further  implements  those 
provisions  of  the  standard  REA  security 
instrument  by  setting  forth  the  criteria 
for  CPAs  to  be  deemed  satisfactory  to 
REA  and  the  audit  procedures  and 
documentation  standards  that  must  be 
performed  before  a  report  of  the  audit 
satisfactory  to  REA  can  be  prepared  and 
issued. 


§1773.2    Definmons. 

As  used  in  this  part: 

Administrator  means  the 
Administrator  of  REA  and,  as  provided 
in  §  1773.2  (b).  Governor. 

Audit  means  an  examination  of 
financial  statements  by  an  independent 
CPA  for  the  purpose  of  expressing  an 
opinion  on  the  fairness  with  which  those 
statements  present  financial  position, 
results  of  operations,  and  changes  in 
cash  flows  in  conformity  with  generally 
accepted  accounting  principles  (GAAP) 
and  for  determining  whether  the 
borrower  has  complied  with  applicable 
laws,  regulations,  and  contracts  for 
those  transactions  and  events  reflected 
in  the  financial  statements. 

AlCPA  means  the  American  Institute 
of  Certified  Public  Accountants. 
"  BAD  means  the  Borrower  Accounting 
Division  of  REA. 

CPA  means  certified  public 
accountant.  The  terms  CPA  and  CPA 
firm  are  used  interchangeably. 

FFB  means  the  Federal  Financing 
Bank,  an  instrumentality  and  wholly 
owned  corporation  of  the  United  States. 

GAAP  means  generally  accepted 
accounting  principles. 

GAGAS  means  generally  accepted 
government  auditing  standards  as  set 
forth  in  Government  Auditing 
Standards.  Standards  for  Audit  of 
Governmental  Organizations,  Programs. 
Activities,  and  Functions,  issued  by  the 
Comptroller  General  of  the  United 
States. 

GAO  means  the  General  Accounting 
Office. 

Governor  means  the  Governor  of  the 
RTB. 

Illegal  act  has  the  meaning  prescribed 
in  SAS  No.  54.  entitled  "Illegal  Acts  by 
Clients". 

Irregularity  has  the  meaning 
prescribed  in  SAS  No.  53.  entitled  "The 
Auditor's  Responsibility  to  Detect  and 
Report  Errors  and  Irregularities". 

OIG  means  the  Office  of  Inspector 
General.  United  States  Department  of 
Agriculture. 

OMB  means  the  Office  of 
Management  and  Budget. 

PCPS  means  the  Private  Companies 
Practice  Section  of  the  AlCPA. 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture  and.  as 
provided  in  §  1773.2(b).  RTB. 

Regulatory  asset  means  an  asset 
resulting  from  an  action  of  a  regulator  as 
prescribed  in  Statement  of  Financial 
Accounting  Standards  (SFAS)  No.  71. 
entitled  "Accounting  for  the  Effects  of 
Certain  Types  of  Regulation". 

Regulatory  liability  means  a  liability 
imposed  on  a  regulated  enterprise  by  an 
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action  of  a  regulator  as  prescribed  in 
SFAS  No.  71.  entitled  "Accounting  for 
the  Effects  of  Certain  Types  of 
Regulation". 

Related  party  has  the  meaning 
prescribed  in  SFAS  No.  57,  entitled 
"Related  Party  Disclosures". 

Related  party  transaction  has  the 
meaning  prescribed  in  SFAS  No.  57. 
entitled  "Related  Party  Disclosures". 

Reportable  condition  has  the  meaning 
prescribed  in  SAS  No.  60.  entitled 
"Communication  of  Internal  Control 
Structure  Related  Matters  Noted  in  an 
Audit". 

RTB  means  the  Rural  Telephone 
Bank. 

SAS  means  Statement  on  Auditing 
Standards  as  prescribed  by  the  AICPA. 

SEC  Practice  Section  means  the 
Securities  and  Exchange  Commission 
Practice  Section  of  the  AICPA. 

SFAS  means  Statements  of  Financial 
Accounting  Standards  as  prescribed  by 
the  Financial  Accounting  Standards 
Board. 

State  means  any  state  or  territory  of 
the  United  States,  or  the  District  of 
Columbia. 

Uniform  System  of  Accounts  means, 
for  telephone  borrowers,  the  Uniform 
System  of  Accounts  for 
Telecommunications  Companies, 
prescribed  by  the  Federal 
Communications  Commission  and  set 
forth  at  47  CFR  part  32,  as  supplemented 
by  REA  pursuant  to  7  CFR  part  1770. 
Accounting  Requirements  for  REA 
Telephone  Borrowers.  Subpart  B. 
Uniform  System  of  Accounts,  and.  for 
electric  borrowers,  the  Uniform  System 
of  Accounts  Prescribed  for  Electric 
Borrowers  of  the  REA. 

Subpart  B— REA  Audit  Requirements 

§1773.3    Annual  audit 

(a)  Each  borrower  must  have  its 
financial  statements  audited  annually 
by  a  CPA  selected  by  the  borrower  and 
approved  by  REA  as  set  forth  in 

§  1773.4. 

(b)  Each  borrower  must  establish  an 
annual  as  of  audit  date  within  twelve 
months  of  the  date  of  receipt  of  the  first 
advance  of  REA  or  FFB  loan  funds  and 
must  prepare  financial  statements  as  of 
the  date  estabhshed. 

(c)  Until  all  loans  made  or  guaranteed 
by  FLEA  have  been  repaid,  the  borrower 
must  furnish  two  copies  of  the  auditor's 
report,  report  on  compliance,  report  on 
internal  controls,  and  management  letter 
to  REA  within  120  days  of  the  as  of 
audit  date. 

(d)  A  borrower  that  qualifies  as  a  unit 
of  state  or  local  government  or  Indian 
tribe  as  such  terms  are  defmed  in  the 
Single  Audit  Act  of  1984  (31  U.S.C.  7501 


et  seq.)  and  OMB  Circular  A-128.  Audits 
of  State  and  Local  Governments,  must 
comply  with  this  part  as  follows: 

(1)  A  borrower  that  receives  total 
Federal  fmancial  assistance  equal  to  or 
in  excess  of  $100,000  during  the  fiscal 
year,  must  have  an  audit  performed  and 
submit  an  auditor's  report  meeting  the 
requirements  of  the  Single  Audit  Act  of 
1984  (31  U.S.C.  7501  et  seq.). 

(2)  A  borrower  that  receives  total 
Federal  fmancial  assistance  of  between 
$25,000  and  $100,000  during  the  fiscal 
year  must  have  an  audit  performed  in 
accordance  with  either  the  requirements 
of  the  Single  Audit  Act  of  1984  (31  U.S.C. 
7501  et  seq.)  or  this  part. 

(3)  A  borrower  that  receives  less  than 
$25,000  in  total  Federal  financial 
assistance  during  the  fiscal  year  must 
have  an  audit  performed  in  accordance 
with  the  requirements  of  this  part. 

(4)  A  borrower  must  notify  REA.  in 
writing,  within  30  days  of  the  as  of  audit 
date,  of  the  total  Federal  financial 
assistance  received  during  the  audit 
year  and  must  state  whether  it  will  have 
an  audit  performed  in  accordance  with 
the  Single  Audit  Act  of  1984  (31  U.S.C. 
7501  et  seq.)  or  this  part. 

(i)  A  borrower  that  elects  to  comply 
with  this  part  must  select  a  CPA  that 
meets  the  qualifications  set  forth  in 
S  1773.5. 

(ii)  If  an  audit  is  performed  in 
accordance  with  the  Single  Audit  Act  of 
1984  (31  U.S.C.  7501  et  seq.).  an  auditor's 
report  that  meets  the  requirements  of 
the  Single  Audit  Act  of  1984  (31  U.S.C. 
7501  et  seq.)  will  be  sufficient  to  satisfy 
that  borrower's  obligations  under  this 
part. 

(e)  OMB  Circular  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations,  does  not 
apply  to  audits  of  REA  borrowers. 

§  1773.4    Borrowar  rcsponsibHIties. 

(a)  Selection  of  a  qualified  CPA.  The 
borrower's  board  of  directors  is 
responsible  for  the  selection  of  a 
qualified  CPA  that  meets  the 
requirements  set  forth  in  §  1773.5.  When 
selecting  a  CPA,  the  borrower  should 
consider,  among  other  matters: 

(1)  The  qualifications  of  CPAs 
available  to  do  the  work; 

(2)  The  CPA's  experience  in 
performing  audits  of  utilities;  and 

(3)  The  CPA's  ability  to  complete  the 
audit  and  submit  the  reports  and 
management  letter  within  90  days  of  the 
as  of  audit  date. 

(b)  Board  approval  of  selection.  The 
board's  approval  of  a  CPA  must  be 
recorded  by  a  board  resolution  that 
states: 

(1)  The  CPA  meets  REA's 
qualifications  to  perform  an  audit;  and 


(2)  The  borrower  and  CPA  will  enter 
into  an  audit  agreement  in  accordance 
with  §  1773.6. 

(c)  Notification  of  selection.  When  the 
initial  selection  or  subsequent  change  of 
a  CPA  by  a  borrower  has  been  made, 
the  borrower  must  notify  REA.  in 
writing,  at  least  90  days  prior  to  the  as 
of  audit  date. 

(1)  REA  will  notify  the  borrower,  in 
writing,  within  30  days  of  the  date  of 
receipt  of  such  notice,  if  the  selection  or 
change  in  CPA  is  not  satisfactory. 

(2]  Notification  to  REA  that  the  same 
CPA  has  been  selected  for  succeeding 
audits  of  the  borrower's  financial 
statements  is  not  required;  however,  the 
procedures  outlined  in  this  part  must  be 
followed  for  each  new  CPA  selected, 
even  though  such  CPA  may  previously 
have  been  approved  by  REA  to  audit 
records  of  other  REA  borrowers. 
Changes  in  the  name  of  a  CPA  firm  are 
considered  to  be  a  change  in  the  CPA. 

(d)  Audit  agreement.  The  borrower 
must  enter  into  an  audit  agreement  with 
the  CPA  that  complies  with  §  1773.6. 

(e)  Debarment  certification.  The 
borrower  is  responsible  for  the  receipt, 
from  the  selected  CPA.  of  a  lower  tier 
covered  transaction  certification,  as 
required  under  the  provisions  of 
Executive  Orders  12549  and  12689. 
Debarment  and  Suspension,  and  any 
rules  or  regulations  issued  thereunder. 

(f)  Submission  of  auditor's  report.  The 
borrower  must  submit  to  REA  the 
required  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter  as  set  forth  in 

§  1773.21. 

(1)  An  annual  auditor's  report,  report 
on  compliance,  report  on  internal 
controls,  and  management  letter  that  fail 
to  meet  the  requirements  detailed  in  this 
part  will  be  returned  to  the  borrower 
with  a  written  explanation  of 
noncompliance. 

(2)  The  borrower  must,  within  60  days 
of  the  date  of  the  letter  detailing  the 
noncompliance,  submit  corrected 
reports  to  REA. 

(3)  If  corrected  reports  are  not 
received  within  60  days  of  the  dale  of 
the  letter  detailing  the  noncompliance. 
REA  may  notify  the  borrower  that  a 
default  has  occurred  under  its  security 
instrument  or  tak";  other  appropriate 
action.  The  default  notice  will  set  forth 
the  period  of  time  during  which  the 
default  will  be  remedied. 

(g)  Submission  of  plan  of  corrective 
action.  The  borrower  must  submit 
written  comments  to  REA  on  the 
findings  and  recommendations  in  the 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
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(2)  The  borrower  and  CPA  will  enter 
into  an  audit  agreement  in  accordance 
with  §  1773.6. 

(c)  Notification  of  selection.  When  the 
initial  selection  or  subsequent  change  of 
a  CPA  by  a  borrower  has  been  made, 
the  borrower  must  notify  REA,  in 
writing,  at  least  90  days  prior  to  the  as 
of  audit  date. 

(1)  REA  will  notify  the  borrower,  in 
writing,  within  30  days  of  the  date  of 
receipt  of  such  notice,  if  the  selection  or 
change  in  CPA  is  not  satisfactory. 

(2)  Notification  to  REA  that  the  same 
CPA  has  been  selected  for  succeeding 
audits  of  the  borrower's  financial 
statements  is  not  required;  however,  the 
procedures  outlined  in  this  part  must  be 
followed  for  each  new  CPA  selected, 
even  though  such  CPA  may  previously 
have  been  approved  by  REA  to  audit 
records  of  other  REA  borrowers. 
Changes  in  the  name  of  a  CPA  firm  are 
considered  to  be  a  change  in  the  CPA. 

(d)  Audit  agreement.  The  borrower 
must  enter  into  an  audit  agreement  with 
the  CPA  that  complies  with  §  1773.6. 

(e)  Debarment  certification.  The 
borrower  is  responsible  for  the  receipt, 
from  the  selected  CPA.  of  a  lower  tier 
covered  transaction  certification,  as 
required  under  the  provisions  of 
Executive  Orders  12549  and  12689, 
Debarment  and  Suspension,  and  any 
rules  or  regulations  issued  thereunder. 

(f)  Submission  of  auditor's  report.  The 
borrower  must  submit  to  REA  the 
required  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter  as  set  forth  in 

§  1773.21. 

(1)  An  annual  auditor's  report,  report 
on  compliance,  report  on  internal 
controls,  and  management  letter  that  fail 
to  meet  the  requirements  detailed  in  this 
part  will  be  returned  to  the  borrower 
with  a  written  explanation  of 
noncompliance. 

(2)  The  borrower  must,  within  60  days 
of  the  date  of  the  letter  detailing  the 
noncompliance,  submit  corrected 
reports  to  REA. 

(3)  If  corrected  reports  are  not 
received  within  60  days  of  the  dale  of 
the  letter  detailing  the  noncompliance, 
REA  may  notify  the  borrower  that  a 
default  has  occurred  under  its  security 
instrument  or  tak";  other  appropriate 
action.  The  default  notice  will  set  forth 
the  period  of  time  during  which  the 
default  will  be  remedied. 

(g)  Submission  of  plan  of  corrective 
action.  The  borrower  must  submit 
written  comments  to  REA  on  the 
findings  and  recommendations  in  the 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
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management  letter.  The  borrower  must 
also  submit  to  REA: 

(1)  A  written  plan  for  corrective  action 
taken  or  planned;  and 

(2)  Comments  on  the  status  of 
corrective  action  taken  on  previously 
reported  findings  and  recommendations. 

If  corrective  action  is  not  necessary,  a 
written  statement  describing  the  reason 
it  is  not  should  accompany  the  auditor's 
report. 

§  1773.5    Qualifications  of  CPA. 

For  purposes  of  the  REA  standard 
security  instrument,  any  CPA  that  meets 
the  qualifications  criteria  of  this  section 
and  enters  into  an  audit  agreement  with 
the  borrower  that  complies  with 
§  1773.6,  will  be  considered  satisfactory 
to  REA. 

(a)  Certification.  The  accountant  that 
audits  the  financial  statements  of  an 
REA  borrower  must  be  a  CPA  in  good 
standing  of  some  state.  The  CPA  does 
not  have  to  be  licensed  by  the  state  in 
which  the  borrower  is  located;  however, 
the  CPA  must  abide  by  the  rules  and 
regulations  of  professional  conduct 
promulgated  by  the  accountancy  board 
of  the  state  in  which  the  borrower  is 
located. 

(b)  Independence.  The  CPA  must  be 
independent.  A  CPA  will  be  considered 
independent  if  the  CPA: 

(1)  Meets  the  standards  for 
independence  contained  in  the  AICPA 
Code  of  Professional  Conduct  in  effect 
at  the  time  the  CPA's  independence  is 
under  review; 

(2)  Does  not  have  and  has  not  had  any 
direct  financial  interest  or  any  material 
indirect  financial  interest  in  the 
borrower  during  the  period  covered  by 
the  audit;  and 

(3)  Is  not  and  was  not,  during  the 
period  under  audit,  connected  with  the 
borrower  as  a  promoter,  underwriter, 
trustee,  director,  officer,  or  employee. 

(c)  Peer  review  requirement.  The  CPA 
must  belong  to  and  participate  in  a  peer 
review  program,  and  must  have 
undergone  a  satisfactory  peer  review 
conducted  by  an  approved  peer  review 
program  under  paragraph  (c](4)  of  this 
section.  After  the  initial  peer  review  has 
been  performed,  the  CPA  must  submit  to 
a  peer  review  of  the  accounting  and 
audit  practice  every  three  years  or  at 
such  additional  times  as  designated  by 
the  peer  review  executive  committee. 

(1)  A  CPA  that  receives  an  unqualified 
peer  review  report  will  be  satisfactory 
to  REA  provided  that  the  CPA  meets  the 
other  criteria  set  forth  in  this  section. 

(2)  If  a  CPA  receives  a  qualified  or 
adverse  peer  review  report,  the  CPA 
must  undergo  a  second  peer  review 
within  18  months  of  the  date  of  the 
qualified  or  adverse  report.  A  CPA  that 


receives  an  unqualified  seccuid  peer 
review  report  will  be  satisfactory  to 
REA  provided  that  the  CPA  meets  the 
other  criteria  set  forth  in  this  section. 

(3)  A  CPA  that  receives  a  second 
qualified  or  adverse  peer  review  report 
will  not  be  satisfactory  to  REA. 

(4)  Approved  peer  review  programs. 
The  following  peer  review  programs  are 
approved  by  REA: 

(i)  The  peer  review  program 
conducted  by  the  AICPA's  Division  for 
CPA  Firms.  (A  CPA  firm  that  selects  this 
program  must  belong  to  either  the  PCPS 
or  the  SEC  Practice  Section); 

(ii)  The  peer  review  program 
conducted  by  the  regulated  audit 
program  group  of  the  National 
Conference  of  CPA  Practitioners;  and 

(iii)  An  independent  peer  review 
program  that,  in  REA's  determination, 
requires  its  members  to: 

(A)  Ensure  that  tRe  CPA  can  legally 
engage  in  the  practice  of  certified  public 
accounting; 

(B)  Adhere  to  the  quality  control 
standards  established  by  the  AICPA 
Quality  Control  Standards  Committee 
that  are  in  effect  at  the  time  of  REA's 
determination; 

(C)  Submit  to  peer  reviews  of  the 
CPA's  accounting  and  audit  practice 
every  three  years  or  at  such  additional 
times  as  designated  by  its  own 
executive  committee;  and 

(D)  Ensure  that  all  professionals  in  the 
firm,  including  CPAs  and  nonCP.'Vs.  take 
part  in  the  qualifying  continuing 
professional  education  requirements  of 
GAGAS,  as  follows: 

[1]  An  auditor  responsible  for 
planning,  directing,  conducting,  or 
reporting  on  government  audits  must 
complete,  every  two  years,  at  least 
eighty  hours  of  continuing  education  and 
training  which  contributes  tp  the 
auditor's  professional  proficiency.  At 
least  twenty  hours  must  be  completed  in 
any  one  year  of  the  two-year  period;  and 

(2)  An  individual  tesponsible  for 
planning,  directing,  and  conducting 
substantial  portions  of  the  field  work,  or 
reporting  on  the  government  audit  must 
complete  at  least  24  of  the  80  hours  of 
continuing  education  and  training  in 
subjects  directly  related  to  the 
government  environment  and  to 
government  auditing.  If  the  audited 
entity  operates  in  a  specific  or  unique 
environment,  auditors  must  receive 
training  that  is  related  to  that 
environment. 

A  qualified  continuing  professional 
education  course  is  one  which  meets  the 
standards  of  the  PCPS. 

(5)  Notification.  The  CPA  must  notify 
the  Director,  BAD,  in  writing,  of 
participation  in  a  peerreview  program. 


REA  will  notify  the  CPA  within  60  days 
of  receipt  of  this  notice  if  the  selected 
peer  review  program  is  acceptable. 

(6)  Submission  of  reports.  The  CPA 
must  submit  to  the  Director,  BAD,  a 
copy  of  any  peer  review  report  and 
accompanying  letter  of  comment,  if  any. 
within  60  days  of  the  date  such  report 
and  letter  of  comment  are  released  by 
the  peer  review  group. 

(i)  If  the  peer  review  report  indicates 
that  a  follow-up  review  will  be  made, 
the  CPA  must  submit  subsequent  reports 
to  the  Director.  BAD,  within  60  days  of 
the  date  such  reports  are  released  by  the 
peer  review  group. 

(ii)  A  peer  review  report  must  be 
submitted  to  the  Director,  BAD,  at  least 
once  every  three  years,  or  more 
frequently,  if  required  by  the  peer 
review  program. 

(iii)  A  copy  of  the  peer  review  report, 
accompanying  letter  of  comment,  and 
partners'  inspections  must  be  made 
available  to  OIG,  upon  request. 

(d)  Audit  agreement.  The  CPA  must 
enter  into  an  audit  agreement  with  the 
borrower  that  complies  with  §  1773.6. 

§  1773.6    Audit  agreement 

(a)  An  audit  agreement  must  be 
entered  into  by  the  CPA  and  the 
borrower  and  must  include  the 
following: 

(1)  The  borrower  and  CPA 
acknowledge  that  the  audit  is  being 
performed  and  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  is  being 
issued  in  order  to  enable  the  borrower 
to  comply  with  the  provisions  of  REA's 
security  instrument; 

(2)The  borrower  and  CPA 
acknowledge  that  REA  regulations 
provide  that  if  the  borrower  fails  to  have 
an  audit  performed  and  documented  in 
compliance  with  GAGAS  and  this  Part, 
the  borrower  is  in  violation  of 
provisions  of  its  security  instrument 
with  REA: 

(3)  The  CPA  represents  that  he/she 
meets  the  requirements  under  this  Part 
to  be  satisfactory  to  REA; 

(4)  The  CPA  will  perform  the  audit 
and  will  prepare  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  in 
accordance  with  the  requirements  of 
this  part; 

(5)  The  CPA  will  document  the  audit 
work  performed  in  accordance  with  the 
professional  standards  of  the  AICPA 
and  the  requirements  of  this  part; 

(6)  The  CPA  wiU  make  all  audit- 
related  documents,  including  auditors' 
reports,  workpapers,  and  management 
letters  available  to  REA  or  its 
representatives  (OIG.  and  GAO).  upon 
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request,  and  will  permit  the 
photocopying  of  all  audit-related 
documents:  and 

(7)  The  CPA  will  follow  the 
requirements  of  reporting  irregularities 
and  illegal  acts  as  outlined  in  i  1773.9. 

(b)  The  audit  agreement  may  include 
such  additional  terms  and  conditions  as 
the  CPA  and  borrower  deem 
appropriate,  including,  but  not  limited 

to: 

(1)  The  CPA  will  report  all  audit 
fmdings  to  the  board  of  directors  as 
required  in  §  1773.20(b);  and 

(2)  The  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter  with  copies  for 
transmittal  to  REA.  and  supplemental 
lenders,  if  applicable,  will  be  submitted 
to  the  borrower's  board  of  directors 
within  90  days  of  the  as  of  audit  date; 

(c)  A  copy  of  the  audit  agreement 
must  be  available  at  the  borrower's 
office  for  inspection  by  REA  personnel. 
One  copy  of  the  current  audit  agreement 
must  be  maintained  in  the  CPA's 
workpapers  or  permanent  file. 

§1773.7    Audit  standards. 

(a)  The  audit  must  be  performed  in 
accordance  with  GAGAS  and  this  Part. 
The  audit  must  be  performed  in 
accordance  with  GAGAS  in  effect  at  the 
audit  date  unless  the  borrower  is 
directed  otherwise,  in  writing,  by  REA. 

(b)  The  audit  must  include  such  tests 
of  the  accounting  records  and  such  other 
auditing  procedures  that  are  sufficient  to 
enable  the  CPA  to  express  an  opinion  on 
the  financial  statements  and  to  issue  the 
required  reports  on  compliance  and 
internal  controls  and  the  management 
letter. 

(c)  Audit  scope  limitation.  (1)  The 
borrower  will  not  limit  the  scope  of  the 
audit  to  the  extent  that  the  CPA  is 
unable  to  meet  REA's  audit 
requirements  or  to  provide  an 
unqualified  opinion  that  the  financial 
statements  are  presented  fairly  in 
conformity  with  GAAP. 

(2)  The  security  instrument  provision 
requiring  the  submission  of  a  report  of 
the  audit  is  not  satisfied  if  the  CPA  must 
qualify  the  opinion  in  the  auditor's 
report  due  to  limitations  placed  on  the 
scope  of  the  audit  by  the  borrower. 

(3}  If  the  CPA  determines  during  the 
audit  that  an  unqualified  opinion  cannot 
be  issued  due  to  a  scope  limitation 
imposed  by  the  borrower,  the  CPA 
should  use  professional  judgment  to 
determine  what  levels  of  the  borrower's 
management  should  be  informed. 

(4)  After  informing  the  borrower's 
management,  if  the  scope  limitation  is 
not  adequately  resolved,  the  CPA  should 
immediately  contact  the  Director,  BAD. 
REA,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250-1500.  The 


Director,  BAD.  will  endeavor  to  resolve 
the  matter  with  the  borrower. 

S  1773.8    Audit  dat*. 

(a)  The  aimual  audit  must  be 
performed  as  of  the  end  of  the  same 
calendar  month  each  year  unless  prior 
approval  to  change  the  as  of  audit  date 
is  obtained,  in  writing,  from  REA. 

(1)  A  borrower  may  request  a  change 
in  the  as  of  audit  date  by  writing  to  the 
appropriate  REA  regional  office  at  least 
60  days  prior  to  the  newly  requested  as 
of  audit  date. 

(2)  The  time  period  between  the  prior 
as  of  audit  date  and  the  newly  requested 
as  of  audit  date  must  be  no  longer  than 
twenty-four  months.  For  example,  a 
borrower  that  wishes  to  change  its  as  of 
audit  date  from  December  31. 19X1,  to 
June  30,  must  make  the  change  effective 
no  later  than  June  30. 19X3. 

(b)  Comparative  financial  statements 
must  be  prepared  and  audited  for  the 
twelve  months  ending  as  of  the  new 
audit  date  and  for  the  twelve  months 
immediately  preceding  that  period. 

(c)  A  borrower  that  changes  its  as  of 
audit  date  from  December  31. 19X1,  to 
June  30, 19X3,  must  have  the  CPA  report 
on  statements  in  the  following  manner 


Previousty  issued 
statements 


12/31 /X1;  12/31/XO 
(Statements  need  not 
t>e  reissued). 


Statements  prepared  as 
ot  new  audit  date 


6/30/X3;  6/30/X2 


§  1773.9    Disclosure  of  Irregularities  and 
illegal  acta. 

(a)  In  accordance  with  GAGAS,  the 
CPA  must  design  audit  steps  and 
procedures  to  provide  reasonable 
assiu'ance  of  detecting  errors, 
irregularities,  and  illegal  acts  that  could 
have  a  direct  and  material  effect  on 
financial  statement  amounts. 

(b)  If  there  is  an  indication  that  an 
irregularity  may  have  occurred,  the  CPA 
must  extend  audit  steps  and  procedures 
to  obtain  sufficient,  competent 
evidential  matter  to  determine  whether, 
in  fact,  an  irregularity  has  occurred  and 
the  possible  effect  on  the  borrower's 
financial  statements. 

(c)  Pursuant  to  the  terms  of  its  audit 
agreement  with  the  borrower,  the  CPA 
must  immediately  report,  in  writing,  all 
irregularities  and  all  indications  or 
instances  of  illegal  acts,  whether 
material  or  not.  to: 

(1)  The  president  of  the  borrower's 
board  of  directors; 

(2)  The  Director.  BAD;  and 

(3)  OIG.  as  follows: 

(i)  For  the  States  of  Delaware,  District 
of  Columbia.  Maryland.  Pennsylvania. 
Virginia.  West  Virginia,  Connecticut. 


Maine,  Massachusetts,  New  Hampshire. 
New  Jersey,  New  York.  Puerto  Rico, 
Rhode  Island.  Vermont  and  the  Virgin 
Islands,  report  to  USDA-OIG-Audit. 
Northeast  Region,  Regional  Inspector 
General.  6505  Belcrest  Road,  room  428- 
A.  Hyattsville.  Maryland  20782; 

(ii)  For  the  States  of  Alabama,  Florida. 
Georgia.  Kentucky,  Mississippi.  North 
Carolina,  South  Carolina,  and 
Tennessee,  report  to  USDA-OIG-Audit, 
Southeast  Region.  Regional  Inspector 
General,  401  W.  Peachtree  Street,  NW., 
room  2328,  Atlanta,  Georgia  30365-3520; 

(iii)  For  the  States  of  Illinois,  Indiana, 
Michigan.  Minnesota,  Ohio,  and 
Wisconsin,  report  to  USDA-OIG-Audit, 
Midwest  Region,  Regional  Inspector 
General,  111  N.  Canal  Street.  Suite  1130, 
Chicago,  Illinois  60606; 

(iv)  For  the  States  of  Arkansas. 
Louisiana.  New  Mexico.  Oklahoma,  and 
Texas,  report  to  USDA-OIG-Audit, 
Southwest  Region,  Regional  Inspector 
General.  101  South  Main,  room  324. 
Temple.  Texas  76501; 

(v)  For  the  States  of  Colorado.  Iowa, 
Kansas,  Missouri.  Montana.  Nebraska, 
North  Dakota,  South  Dakota,  Wyoming. 
and  Utah,  report  to  USDA-OIG-Audit, 
Great  Plains  Region,  Regional  Inspector 
General,  P.O.  Box  293,  Kansas  City. 
Missouri  64141;  and 

(vi)  For  the  States  of  Alaska,  Arizona. 
California.  Hawaii.  Idaho.  Nevada, 
Oregon,  Territory  of  Guam,  Trust 
Territories  of  Pacific,  and  Washington, 
report  to  USDA-OIG-Audit,  Western 
Region,  Regional  Inspector  General,  555 
Battery  Street,  room  511,  San  Francisco, 
California  94111. 

51773.10    Access  to  audit-related 
documents. 

Pursuant  to  the  terms  of  the  audit 
agreement,  the  CPA  must  make  all 
audit-related  documents,  includmg 
auditors'  reports,  workpapers,  and 
management  letters  available  to  REA,  or 
its  designated  representative,  upon 
request  and  must  permit  REA,  or  its 
designated  representative,  to  photocopy 
all  audit-related  documents. 

§§1773.11-1773.19    [Reserved] 

Subpart  C— REA  Requirementa  for  ttie 
Submission  and  Review  of  ttie 
Auditor's  Report,  Report  on 
Compliance,  Report  on  Internal 
Controls,  and  Management  Letter 

§1773.20    CPA's  sutxnission  of  tt>e 
auditor's  report,  report  on  comptonce, 
report  on  internal  controls,  and 
management  letter. 

(a)  Time  limit.  As  soon  as  possible 
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Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York.  Puerto  Rico, 
Rhode  Island,  Vermont  and  the  Viiigin 
Islands,  report  to  USDA-OIG-Audit. 
Northeast  Region,  Regional  Inspector 
General.  6505  Belcrest  Road,  room  428- 
A.  Hyattsville.  Maryland  20782; 

(ii)  For  the  States  of  Alabama,  Florida. 
Georgia.  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee,  report  to  USDA-OIG-Audit, 
Southeast  Region,  Regional  Inspector 
General,  401  W.  Peachtree  Street,  NW.. 
room  2328,  Atlanta,  Georgia  30365-3520; 

(iii)  For  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin,  report  to  USDA-OIG-Audit, 
Midwest  Region,  Regional  Inspector 
General,  111  N.  Canal  Street.  Suite  1130. 
Chicago,  Illinois  60606; 

(iv)  For  the  States  of  Arkansas. 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas,  report  to  USDA-OIG-Audit, 
Southwest  Region.  Regional  Inspector 
General.  101  South  Main,  room  324. 
Temple.  Texas  76501; 

(v)  For  the  States  of  Colorado.  Iowa. 
Kansas.  Missouri  Montana.  Nebraska. 
North  Dakota,  South  Dakota,  Wyoming, 
and  Utah,  report  to  USDA-OIG-Audit, 
Great  Plains  Region,  Regional  Inspector 
General,  P.O.  Box  293,  Kansas  City. 
Missouri  64141;  and 

(vi)  For  the  States  of  Alaska,  Arizona. 
California.  Hawaii.  Idaho.  Nevada, 
Oregon,  Territory  of  Guam,  Trust 
Territories  of  Pacific,  and  Washington, 
report  to  USDA-OIG-Audit,  Western 
Region,  Regional  Inspector  General,  555 
Battery  Street,  room  511,  San  Francisco, 
California  94111. 

§1773.10    Access  to  audit-related 
documents. 

Pursuant  to  the  terms  of  the  audit 
agreement,  the  CPA  must  make  all 
audit-related  documents,  including 
auditors'  reports,  workpapers,  and 
management  letters  available  to  REA.  or 
its  designated  representative,  upon 
request  and  must  permit  REA.  or  its 
designated  representative,  to  photocopy 
all  audit-related  documents. 

§§1773.11-1773.19    [Reeerved) 

Subpart  C— REA  Requirements  for  ttie 
Submission  and  Review  of  ttie 
Auditor's  Report,  Report  on 
Compliance,  Report  on  Internal 
Controls,  and  Management  Letter 

§  1773.20    CPA's  Mitmtlssion  of  ttw 
auditor's  report,  report  on  compliance, 
report  on  internal  controts,  and 
management  letter. 

(a)  Time  limit.  As  soon  as  possible 
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after  completion  of  the  audit,  but  within 
90  days  of  the  as  of  audit  date,  the  CPA 
should  deliver  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  to  the 
president  of  the  borrower's  board  of 
directors.  As  a  minimum,  copies  should 
be  provided  for  each  member  of  the 
board  of  directors  and  the  manager. 
Further,  two  copies  must  be  provided  to 
the  borrower  for  transmittal  to  REA. 

(b)  Communication  with  the  board  of 
directors.  In  addition  to  providing 
sufficient  copies  of  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  for 
each  member  of  the  borrower's  board  of 
directors,  REA  requires  that  the  CPA 
report  all  audit  findings  to  the 
borrower's  board  of  directors.  REA 
recommends  that  audit  fmdings  be 
communicated  orally;  however,  the 
communication  may  be  oral  or  written, 
at  the  borrower's  discretion.  If  the 
information  is  communicated  orally,  the 
CPA  must  document  the  communication 
by  appropriate  memoranda  or  notations 
in  the  workpapers.  If  the  CPA 
communicates  in  writing,  a  copy  of  the 
written  communication  must  be 
included  in  the  CPA's  audit  workpapers 
or  permanent  file. 

(c)  Matters  to  be  communicated. 
Matters  communicated  to  the  board  of 
directors  must  include,  but  are  not 
limited  to  the  matters  to  be 
communicated  to  the  audit  committee  as 
prescribed  in  SAS  No.  61,  entitled 
"Communication  with  Audit 
Committee",: 

(1)  The  initial  selection  of  and 
changes  in  significant  accounting 
policies; 

(2)  The  methods  used  to  account  for 
significant  or  unusual  transactions  and 
the  effects  of  significant  accounting 
policies  in  controversial  or  emerging 
areas; 

(3)  The  process  utilized  by 
management  to  formulate  significant 
accounting  estimates  and  the  basis  for 
the  CPA's  conclusions  regarding  the 
reasonableness  of  these  estimates: 

(4]  Audit  findings  and 
recommendations,  including  audit 
adjustments  that  either  individually  or 
in  the  aggregate  have  a  significant  effect 
on  the  borrower's  financial  statements; 

(5)  The  CPA's  responsibility  for  other  , 
information  presented  with  the  audited 
fmancial  statements,  any  audit 
Drocedures  performed,  and  the  results 
thereof: 

(6)  Any  disagreements  with 


management,  whether  or  not 
satisfactorily  resolved,  concerning 
matters  that  individually  or  in  the 
aggregate  may  be  significant  to  the 
borrower's  financial  statements  or  the 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  or 
management  letter, 

(7)  Significant  matters  that  were  the 
subject  of  consultations  with  other 
accountants; 

(8)  Significant  issues  discussed  with 
management  with  regard  to  the  initial  or 
recurring  retention  of  the  CPA;  and 

(9)  AAy  serious  difficulties 
encounteretl  in  dealing  with 
management  during  the  performance  of 
the  audit.  | 

J  1773.21     Borrowef's  rev*e«  arxl 
submission  of  the  auditor  •  report,  report 
on  compliance,  report  on  internal  controts, 
and  management  letter. 

(a)  "Hie  borrower's  board  of  directors 
should  note  and  record  receipt  of  the 
auditor's  reporti  report  on  compliance. 
report  on  internal  controls,  and 
management  letter  and  any  action  taken 
in  response  to  the  reports  or 
management  letter  in  the  minutes  of  the 
board  meeting  at  which  such  reports 
and  management  letter  are  presented. 

(b)  The  borrower  must  furnish  REA 
with  two  copies  of  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  within 
120  days  of  the  as  of  audit  date.  Any 
provision  in  REA's  security  instrument 
that  requires  such  doomients  to  be 
furnished  to  REA  in  a  shorter  period  of 
time  may  be  disregarded. 

(c)  The  borrower  must  furnish  REA 
with  two  copies  of  its  plan  for  corrective 
action,  if  any,  within  180  days  of  the  as 
of  audit  date. 

(d)  The  borrower  must  furnish  REA. 
within  120  days  of  the  as  of  audit  date, 
with  a  copy  of  each  special  report, 
summary  of  recommendations  or  similar 
communications,  if  any,  received  from 
the  CPA  as  a  result  of  the  audit. 

§§  1773.2Z-1773J9    [Reserved] 

Subpart  D— REA  Reporting 
Requirements 

§  1773.30    General 

(a)  The  CPA  must  prepare  the 
following: 

(1)  An  auditor's  report,  examples  of 
•  which  are  set  forth  in  appendixes  A, 

exhibit  1  (Electric),  and  B,  exhibit  1 
(Telephone)  of  this  part  1773; 

(2)  A  report  on  compliance,  examples 
of  which  are  set  forth  in  appendixes  A, 
exhibits  2  through  4  (Electric]  and  B. 


exhibits  2  through  4  fTelepl^one)  of  this 
part  1773; 

(3)  A  report  on  internal  controls, 
examples  of  which  are  set  forth  in 
appendixes  A,  exhibits  5  and  6  (Electric) 
and  B.  exhibits  5  and  6  (Telephone)  of 
this  part  1773;  and 

(4)  A  management  letter,  an  example 
of  which  is  set  forth  in  appendix  C  of 
this  part  2773. 

(b)  The  CPA  should  deliver  the 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
management  letter  (with  copies  as 
required  in  S  1773.20)  to  the  borrower  as 
soon  as  possible  after  completion  of  the 
audit  but  not  more  than  90  days  after  the 
as  of  audit  date. 

§  1773.31    Auditor's  report 

The  CPA  must  prepare  a  written 
report  on  comparative  balance  sheets, 
statements  of  revenue  and  patronage 
capital  (or  income  and  retained 
earnings,  depending  upon  the  structure 
of  the  borrower)  and  statements  of  cash 
flows.  The  report  must  C(|ver  all 
statements  presented. 

§  U73J32    Report  on  conH>iiance. 

(a)  As  required  by  GAGAS,  the  CPA 
must  prepare  a  written  report  on  the 
tests  performed  for  compliance  with 
applicable  laws,  regulations,  and 
contracts.  In  accordance  with  the 
provisions  of  SAS  No.  63,  entitled 
"Compliance  Auditing  Applicable  to 
Governmental  Entities  and  Other 
Recipients  of  Governmental  Financial 
Assistance",  this  report  must  contain: 

(1)  A  statement  of  positive  assurance 
for  those  items  which  were  tested  for 
compliance  and  a  statement  of  negative 
assurance  for  those  items  not  tested; 
and 

(2)  The  status  of  known  but 
uncorrected  significant  or  material 
findings  and  recommendations  from 
prior  audits  that  affect  the  current  audit 
objective. 

(b)  If,  based  upon  assessments  of 
materiality  and  audit  risk,  the  CPA 
concludes  that  it  is  not  necessary  to 
perform  tests  of  compliance  with  laws, 
regulations,  and  contracts,  the  CPA  must 
issue  a  report  as  illustrated  in  appendix 
A,  exhibit  2  (Electric)  and  appendix  B, 
exhibit  2  (Telephone)  of  this  part  1773. 

(c)  If  the  CPA  determines  that  testing 
for  compliance  with  laws,  regulations, 
and  contracts  is  necessary,  and  no 
material  instances  of  noncompliance  are 
found,  the  CPA  must  issue  a  report  as 
illustrated  in  appendix  A.  exhibit  3 
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(Electric),  and  appendix  B,  exhibit  3 
(Telephone)  of  this  part  1773. 

(d)  If  material  instances  of 
noncompliance  are  found,  the  CPA  must 
issue  a  report  as  illustrated  in  appendix 
A.  exhibit  4  {Electric),  and  appendix  B. 
exhibit  4  (Telephone)  of  this  part  1773. 

(e)  Other  nonmaterial  instances  of 
noncompliance  should  not  be  disclosed 
in  the  report  on  compliance  but  should 
be  reported  in  a  separate 
communication  to  the  board  of  directors, 
preferably  in  writing.  All  such 
communications  must  be  documented  in 
the  workpapers. 

(f)  If  the  CPA  has  issued  a  separate 
letter  detailing  immaterial  instances  of 
noncompliance,  the  report  on 
compliance  must  be  modified  to  include 
a  statement  such  as: 

We  noted  certain  immaterial  instances  of 
noncompliance  that  we  have  reported  to  the 
management  of  (borrower's  name)  in  a 
separate  letter  dated  March  2, 19X0. 

§  1773.33    Report  on  Internal  controls. 

(a)  As  required  by  GAGAS,  the  CPA 
must  prepare  a  written  report  on  the 
borrowers  internal  control  structure  and 
the  assessment  of  control  risk  made  as 
part  of  the  financial  statement  audit.  In 
accordance  with  the  provisions  of  SAS 
No.  63.  the  report  must  include,  as  a 
minimum: 

(1)  The  scope  of  the  CPA's  work  to 
obtain  an  understanding  of  the 
borrower's  internal  control  structure  and 
in  assessing  the  control  risk; 

(2)  A  description  of  the  borrower's 
significant  internal  controls  or  control 
structure  including  the  controls 
established  to  ensure  compliance  with 
the  laws,  regulations,  and  contracts  that 
have  a  material  impact  on  the  financial 
statements; 

(3)  A  description  of  the  reportable 
conditions  noted  which  include  material 
weaknesses  identified  as  a  result  of  the 
CFAs  work  in  understanding  and 
assessing  the  control  risk;  and 

(4)  The  status  of  known  but 
uncorrected,  significant  or  material 
findings  and  recommendations  from 
prior  audits  that  affect  the  current  audit 
objective. 

§  1773.34    Management  letter. 

The  CPA  must  prepare  a  management 
letter  that  includes,  at  a  minimum, 
comments  on: 

(a)  Audit  procedures.  State  whether 
the  audit  has  been  performed  in 
accordance  with  this  part; 

(b)  Special  reports.  State  whether  any 
special  reports,  summaries  of 
recommendations,  or  similar 
communications  were  furnished  to  the 
borrower's  management  during  the 
course  of  the  audit  or  during  interim 


audit  work,  and  provide  a  description  of 
the  information  furnished; 

(c)  Accounting  and  records.  Comment 
on  the  adequacy  and  effectiveness  of 
the  borrower's  accounting  procedures, 
discuss  the  general  condition  of  the 
records,  and  outline  any 
recommendations  for  improvement. 
Comment  on  the  adequacy  and  fairness 
of  the  methods  used  in  accumulating 
and  recording  labor,  material,  and 
overhead  costs,  and  the  distribution  of 
these  costs  to  construction,  retirement, 
and  maintenance  or  other  expense 
accounts,  and  where  appropriate, 
include: 

(1)  Whether  subsidiary  plant  records 
agree  with  the  controlling  general  ledger 
plant  accounts: 

(2)  Whether  construction  clearing 
accounts  are  cleared  promptly  of  costs 
of  completed  construction  to  the  proper 
classified  plant  accounts  and  whether 
depreciation  was  accrued  on  such 
completed  construction  from  the  date 
the  plant  was  placed  in  service; 

(3)  Whether  retirements  of  plant  are 
currently  and  systematically  recorded 
and  properly  priced; 

(4)  Whether  all  costs  associated  with 
retirements  of  plant  are  properly 
accounted  for  in  the  accumulated 
provision  for  depreciation  accounts  and 
comment  on  any  unusual  charges  or 
credits  to  such  accounts;  and 

(5)  Whether  REA  approval  was 
obtained  for  a  sale  requiring  such 
approval,  and  whether  receipts  from 
sales  of  plant,  material  or  scrap  were 
not  handled  in  conformance  with  REA 
requirements. 

(d)  Materials  control.  Comment  on  the 
adequacy  of  the  control  over  materials 
and  supplies. 

(1)  When  appropriate,  comment  on 
discrepancies  between  physical 
inventory,  perpetual  inventory  records, 
and  the  general  ledger  balance. 

(2)  The  comment  should  identify  the 
dollar  amount  of  gross  overages  and 
gross  shortages,  as  well  as  the  net 
amount  of  the  discrepancy. 

(3)  The  comment  should  indicate  the 
disposition  of  any  differences  and 
include  recommendations  for  disposition 
of  deferred  amounts  remaining  on  the 
books  at  the  close  of  the  audit  for  which 
a  satisfactory  method  of  disposition  has 
not  been  determined; 

(e)  Compliance  with  REA  loan  and 
security  instrument  provisions.  State 
whether  the  following  provisions  of 
REA's  loan  and  security  instruments 
have  been  complied  with: 

(1)  For  electric  borrowers,  provisions 
relating  to: 

(i)  The  requirement  for  a  borrower  to 
maintain  insurance  (See  7  CFR  part 
1788,  REA  Fidelity  and  Insurance 


Requirements  for  Electric  and 
Telephone  Borrowers)  and  apply  the 
insurance  proceeds  as  prescribed; 

(ii)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA; 

(iii)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  mortgagees 
to  enter  into  any  contract  for  the 
operation  or  maintenance  of  all  or  any 
part  of  its  property,  or  for  the  use  by 
others  of  its  property;  and 

(iv)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  submitted  to  REA  in  the 
most  recent  December  31  REA  Form  7  or 
Form  12  is  in  agreement  with  the 
borrower's  records,  and  must  comment 
on  any  exceptions  noted.  If  an  amended 
report  has  been  filed  as  of  December  31. 
the  comments  must  relate  to  the 
amended  report. 

(2)  For  telephone  borrowers, 
provisions  relating  to: 

(i)  The  requirement  for  a  borrower  to 
maintain  insurance  (See  7  CFR  part 
1788)  and  apply  insurance  proceeds  as 
prescribed; 

(ii)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  the 
mortgagees  to  enter  into  any  contract  for 
the  operation  or  maintenance  of 
property,  for  the  use  of  mortgaged 
property  by  others,  or  for  services 
pertaining  to  toll  traffic  operator 
assistance,  or  switching; 

(iii)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA;  and 

(iv)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  submitted  to  REA  in  the 
most  recent  December  31  REA  Form  479 
is  in  agreement  with  the  borrower's 
records,  and  must  comment  on  any 
exceptions  noted.  If  an  amended  report 
has  been  filed  as  of  December  31.  the 
comments  must  relate  to  the  amended 
report; 

(f)  Related  party  transactions.  State 
whether  all  material  related  party 
transactions  have  been  disclosed  in  the 
notes  to  the  financial  statements  in 
accordance  with  SFAS  No.  57,  enfitled 
"Related  Party  Disclosures".  If  the  audit 
did  not  disclose  any  related  party 
transactions  considered  to  be  material, 
either  individually  or  in  the  aggregate, 
so  state; 
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Requirements  for  Electric  and 
Telephone  Borrowers)  and  apply  the 
insurance  proceeds  as  prescribed; 

(ii)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA; 

(iii)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  mortgagees 
to  enter  into  any  contract  for  the 
operation  or  maintenance  of  all  or  any 
part  of  its  property,  or  for  the  use  by 
others  of  its  property;  and 

(iv)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  submitted  to  REA  in  the 
most  recent  December  31  REA  Form  7  or 
Form  12  is  in  agreement  with  the 
borrower's  records,  and  must  comment 
on  any  exceptions  noted.  If  an  amended 
report  has  been  filed  as  of  December  31, 
the  comments  must  relate  to  the 
amended  report. 

(2)  For  telephone  borrowers, 
provisions  relating  to: 

(i)  The  requirement  for  a  borrower  to 
maintain  insurance  (See  7  CFR  part 
1788)  and  apply  insurance  proceeds  as 
prescribed; 

(ii)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  the 
mortgagees  to  enter  into  any  contract  for 
the  operation  or  maintenance  of 
property,  for  the  use  of  mortgaged 
property  by  others,  or  for  services 
pertaining  to  toll  traffic,  operator 
assistance,  or  switching; 

(iii)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA;  and 

(iv)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  submitted  to  REA  in  the 
most  recent  December  31  REA  Form  479 
is  in  agreement  with  the  borrower's 
records,  and  must  comment  on  any 
exceptions  noted.  If  an  amended  report 
has  been  filed  as  of  December  31,  the 
comments  must  relate  to  the  amended 
report; 

(f)  Related  party  transactions.  State 
whether  all  material  related  party 
transactions  have  been  disclosed  in  the 
notes  to  the  financial  statements  in 
accordance  with  SFAS  No.  57,  entitled 
"Related  Party  Disclosures".  If  the  audit 
did  not  disclose  any  related  party 
transactions  considered  to  be  material, 
either  individually  or  in  the  aggregate, 
so  state; 
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(g)  Depreciation  rates.  For  electric 
borrowers,  comment  when  the 
depreciation  rates  used  in  computing 
monthly  accruals  are  not  in  compliance 
with  REA  requirements  (See  REA 
Bulletin  183-1.  Depreciation  Rates  and 
Procedures)  or  with  the  requirements  of 
the  state  regulatory  body  having 
jurisdiction  over  the  borrower's  . 
depreciation  rates;  and 

(h)  Deferred  debits  and  deferred 
credits.  For  electric  borrowers,  provide 
a  detailed  analysis  of  the  totals  reported 
as  deferred  debits  and  deferred  credits, 
including,  but  not  limited  to,  margin 
stabilization  plans,  revenue  deferral 
plans,  and  expense  deferrals.  The  CPA 
must  state  whether  REA  has  approved, 
in  writing,  each  regulatory  asset  and 
liability. 

§§1773.35-1773.37    IReserved] 

Subpart  E— REA  Required  Audit 
Procedures  and  Documentation 

§1773.38    Scope  of  engagement 

(a)  REA  requires  that  the  audit 
procedures  set  forth  in  §  §  1773.39 
through  1773.45  be  performed  annually 
by  the  CPA  during  the  audit  of  the  REA 
borrowers'  financial  statements,  which 
audit  procedures  may  be  in  addition  to 
the  conduct  of  a  GAGAS  audit. 

(b)  The  CPA  must  exercise 
professional  judgment  in  determining 
whether  any  auditing  procedures  in 
addition  to  those  mandated  by  GAGAS 
or  this  part  should  be  performed  in  order 
to  afford  a  reasonable  basis  for 
rendering  the  auditor's  report,  report  on 
compliance,  report  on  internal  controls, 
and  management  letter. 

§  1 773.39    Utility  plant  and  accumulated 
depreciation. 

(a)  General.  The  audit  of  these 
accounts  must  include  tests  of  additions, 
replacements,  retirements,  and  changes. 
Based  upon  the  CPA's  determination  of 
materiality,  an  appropriate  sample  of 
transactions  must  be'selected  for 
testing.  The  CPA's  workpapers  must 
document  that  he/she: 

(1)  Examined  direct  labor  and 
material  transactions  to  determine 
whether  the  borrower's  accounting 
records  reflect  a  complete  accumulation 
of  costs; 

(2)  Examined  indirect  costs  and 
overhead  charges  to  determine  if  they 
conform  to  the  Uniform  System  of 
Accounts; 

(3)  Reviewed  the  costs  of  completed 
construction  and  retirement  projects  to 
determine  if  they  were  cleared  promptly 
from  the  work  in  progress  accounts  to 
the  classified  plant  in  ser\'ice  accounts 
and  the  related  depreciation  reserves; 


(4)  Examined  direct  purchases  of 
special  equipment  and  general  plant; 

(5)  Determined  the  degree  of  accuracy 
and  control  of  costing  retirements, 
including  tests  of  salvage  and  removal 
costs: 

(6)  Reviewed  the  borrower's  work 
order  procedures;  and 

(7)  Reviewed  depreciation  rates  for 
adequate  support,  compared  them  to 
REA  guidelines,  and  determined  if  they 
are  in  compliance. 

(b)  Construction  work  in  progress.  (1) 
The  woiicpapers  must  include  a 
summary  of  open  work  orders 
reconciled  to  the  genera!  ledger.  The 
CPA  must  note  on  the  summary  any 
unusual  or  nontypical  projects. 

(2)  Based  upon  theCPA's 
determination  of  materiality,  an 
appropriate  sample  of  work  orders  must 
be  selected  for  testing.  The  CPA's 
workpapers  must  dociunent  that  he/she: 

(i)  Reviewed  equipment  purchases 
charged  to  work  orders,  including 
payments  and  receiving  reports; 

(ii)  Reviewed  contracts  showing  the 
scope  of  the  work,  tl\jf  nature  of  the 
contract,  the  contract  amount,  and 
scheduled  payments  and  reviewed 
supporting  documents  to  determine  that 
all  services  contracted  for  were  in  fact 
rendered; 

(iii)  Reviewed  time  cards  and  pay 
rates  for  several  employees  who 
allocate  their  time  to  work  orders; 

(iv)  Reviewed  the  nature  of  material 
and  supplies  issued  to  the  project, 
traced  amounts  and  quantities  to 
supporting  documents,  and  reviewed  the 
reasonableness  of  clearing  rates  for 
assignment  of  stores  expense  to  the 
work  order 

(v)  Reviewed  the  accuracy  of  the 
computation  of  overheads  applied  to  the 
work  order  and 

(vi)  Reviewed  other  costs  charged  to 
the  work  order  for  support  and 
propriety. 

(3)  Based  upon  the  CPA's 
determination  of  materiality,  an 
appropriate  sample  of  completed 
contracts  must  be  selected  for  testing. 
The  CPA's  workpapers  must  document 
that  he/she: 

(i)  Scheduled  pa>'ments  to  contractors 
and  traced  to  verify  payments  and 
supporting  invoices; 

(ii)  Traced  contract  costs  to  final 
closeout  documents,  to  the  general 
ledger,  and  to  the  continuing  property 
records;  and 

(iii)  Verified  the  costs  of  owner 
furnished  materials,  if  applicable. 

(4)  The  CPA  must  review  the 
borrower's  procedures  for  imitization 
and  classification  of  work  order  and 
contract  costs.  Based  upon  the  CPA's 
determination  of  materiality,  an 


appropriate  sample  of  transactions  must 
be  selected  for  testing.  The  CPA's 
workpapers  must  document  that  he/she: 

(i)  Reviewed  the  tabulation  of  record 
units  for  construction  from  the  work 
order  staking  sheets  to  the  tabulation  of 
record  units,  to  the  unitization  sheets, 
and  to  the  continuing  property  records; 

(ii)  Reviewed  the  procedures  for 
unitizing  and  distributing  costs  of 
completed  construction  to  the  plant 
accounts; 

(iii)  Verified  that  standard  costs  were 
being  used; 

(iv)  Evaluated  the  basis  for 
development  of  standard  costs:  and 

(v)  Determined  that  costs  of 
completed  construction  were  cleared 
promptly  from  work  in  progress 
accounts. 

(c)  Continuing  property  records. 
Based  upon  the  CPA's  determination  of 
materiality,  an  appropriate  sample  of 
transactions  must  be  selected  for 
testing.  The  CPA's  workpapers  must 
document  that  he/she: 

(1)  Determined  whether  the  subsidiary 
plant  records  agree  writh  the  controlling 
general  ledger  plant  accounts; 

(2)  Noted  differences  in  the 
workpapers;  and 

(3)  Commented,  in  the  management 
letter,  on  any  discrepancies. 

(d)  Retirement  work-in-progress. 
Based  upon  the  CPA's  determination  of 
materiality,  an  appropriate  sample  of 
transactions  must  be  selected  for 
testing.  The  CPA's  workpapers  must 
document  that  he/she: 

(1)  Determined  that  plant  retirements 
are  currently  and  systematically 
recorded  and  priced  on  the  basis  of  the 
continuing  property  records,  and 
determined  that  costs  of  removal  have 
been  properly  accounted  for 

(2)  Explained  the  method  used  in 
computing  the  cost  of  units  of  plant 
retired  if  continuing  property  records 
have  not  been  established  and 
determined  whether  costs  appeared 
reasonable;  and 

(3)  Determined  the  manner  in  which 
net  losses  due  to  retirements  were 
accounted  for  and  traced  clcarirg 
entries  to  the  depreciation  reserve,  the 
plant  accounts,  and  the  continuing 
property  records. 

(e)  Provision  for  accumulated 
depreciation.  The  CPA's  workpapers 
must  include  an  analysis  of  transactions. 
Based  upon  the  CPA's  determinalion  of 
materiality,  an  appropriate  sample  of 
transactions  must  be  selected  for 
testing.  The  CPA's  workpapers  must 
document  that  he/she: 

(1)  Verified  the  depreciation  accruals 
for  the  period,  including  the  depreciation 
base; 
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(2)  Reviewed  the  basis  of  the 
depreciation  rates,  any  change  in  rates 
and  the  reason  therefor,  and,  if 
appropriate,  determined  whether  the 
rates  are  in  compliance  with  REA 
requirements  or  with  the  requirements 
of  the  state  regulatory  body  having 
jurisdiction  over  the  borrower's 
depreciation  rates; 

(3)  Reviewed  salvage  and  removal 
costs;  and 

(4)  Searched  for  unrecorded 
retirements. 

(f)  Other  reserves.  The  CPA's 
workpapers  must  include  an  account 
analysis  for  all  other  material  plant 
reserves,  such  as  the  reserve  for  the 
amortization  of  plant  acquisition 
adjustments.  Based  upon  the  CPA's 
determination  of  materiality,  an 
appropriate  sample  of  transactions  must 
be  selected  for  testing.  The  CPA's 
workpapers  must  document  that 
appropriate  tests  of  transactions  were 
performed. 

(g)  Narrative.  The  CPA  must  prepare 
and  include  in  the  workpapers  a 
comprehensive  narrative  on  the  scope  of 
work  performed,  observations  made, 
and  conclusions  reached.  Specific 
matters  covered  in  this  narrative  must 
include: 

(1)  The  nature  of  construction  and 
other  additions; 

(2)  The  control  over,  and  the  accuracy 
of  pricing  retirements; 

(3)  The  accuracy  of  distributing  costs 
to  classified  utility  plant  accounts; 

(4)  An  evaluation  of  the  method  of: 
(i)  Capitalizing  the  direct  loadings  on 

labor  and  material  costs; 

(ii)  Distributing  transportation  costs 
and  other  expense  clearing  accounts; 
and 

(iii)  Capitalizing  overhead  costs; 

(5)  The  tests  of  depreciation; 

(6)  A  review  of  agreements  such  as 
those  relating  to  acquisitions,  property 
sales,  and  leases  which  affect  the  plant 
accounts;  and  v 

(7)  Notations,  if  appHc^le,  of  REA 
approval  of  property  sales  and  the 
propriety  of  the  disposition  of  the 
proceeds. 

§  1773.40    Regulatory  assets. 

The  CPA's  workpapers  must 
document  that  all  regulatory  assets 
comply  with  the  requirements  of  SFAS 
No.  71  and  have  received  REA  approval. 

§  1773.41    Extraordina,ry  retirement  losses. 

The  CPA's  workpapers  must  contain 
an  analysis  of  retirement  losses, 
including  any  required  approval  by  a 
regulatory  commission  with  jurisdiction 
in  the  matter,  or  REA,  in  the  absence  of 
commission  jurisdiction. 


§  1773.42    Clearing  accounts. 

The  CPA's  workpapers  must  contain 
an  analysis  of  all  clearing  accounts. 
Based  upon  the  CPA's  determination  of 
materiality,  an  appropriate  sample  of 
transactions  should  be  selected  for 
testing.  The  CPA's  workpapers  must 
document  that  transactions  were 
reviewed  for  proper  allocation  between 
expense  and  capital  accounts. 

§  1773.43    Capital  and  equity  accounts. 

(a)  Capital  stock.  For  privately  owned 
companies,  the  workpapers  must  include 
analyses  of  all  stock  transactions  during 
the  audit  period.  Based  upon  the  CPA's 
determination  of  materiality,  an 
appropriate  sample  of  transactions  must 
be  selected  for  testing.  The  CPA's 
workpapers  must  document  that  he/she: 

(1)  Reviewed  the  subsidiary  records 
and  reconciled  them  to  the  general 
ledger  control  account; 

(2)  Reviewed  authorizations  and 
issuances  or  redemptions  of  capital 
stock  for  proper  approvals  by  the  board 
of  directors,  stockholders,  and 
regulatory  commissions; 

(3)  Determined  that  transactions  were 
made  in  accordance  with  the 
appropriate  provisions  of  the  articles  of 
incorporation,  bylaws,  and  REA  loan 
documents;  and 

(4)  Determined  that  transactions  were 
recorded  in  accordance  with  the 
Uniform  System  of  Accounts. 

(b)  Memberships.  For  cooperative 
organizations,  the  workpapers  must 
include  an  analysis  of  the  membership 
transactions  during  the  audit  period. 
Based  upon  the  CPA's  determination  of 
mate-iality,  an  appropriate  sample  of 
transactions  must  be  selected  for 
testing.  The  CPA's  workpapers  must 
document  that  he/she: 

(1)  Reviewed  the  subsidiary  records 
and  reconciled  them  to  the  general 
ledger  control  account;  and 

(2)  Determined  that  transactions  were 
made  in  accordance  with  the 
appropriate  provisions  of  the  articles  of 
incorporation,  bylaws,  and  REA  loan 
documents. 

(c)  Patronage  capital,  retained 
earnings,  margins,  and  other  equities. 
The  workpapers  must  include  an 
analysis  of  the  patronage  capital, 
retained  earnings,  margins  and  other 
equities,  and  any  related  reserve 
accounts.  Based  upon  the  CPA's 
determination  of  materiality,  an 
appropriate  sample  of  transactions  must 
be  selected  for  testing.  The  CPA's 
workpapers  must  document  that  he/she; 

(1)  Determined  that  the  transactions 
were  made  in  accordance  with  the 
appropriate  provisions  of  the  articles  of 
incorporation,  bylaws,  REA  loan 
documents,  Uniform  System  of 


Accounts,  or  orders  of  regulatory 
commissions; 

(2)  Traced  payments  to  underlying 
support;  and 

(3)  Determined  whether,  under  the 
terms  of  the  REA  security  instrument, 
restrictions  of  retained  earnings  or 
margins  are  required  and.  if  so,  whether 
they  have  been  properly  recorded. 

§  1773.44    Long-term  debt. 

The  CPA's  workpapers  must 
document  that  he/she: 

(a)  Confirmed  REA,  FFB,  and  RTB 
debt  to  the  appropriate  confirmation 
schedule  (REA  Form  690,  Confirmation 
Schedule  Obligation  to  the  FFB  as  of:  or 
Form  691,  Confirmation  Schedule — 
Long-term  Obligation  to  REA  as  of;  or 
RTB  Form  12,  Confirmation  Schedule); 

(b)  Confirmed  other  long-term  debt 
directly  with  the  lender; 

(c)  Examined  notes  executed  or 
canceled  during  the  audit  period;  and 

(d)  Tested  accrued  interest 
computations. 

§  1773.45    Regulatory  liabilities. 
The  CPA's  workpapers  must 
document  that  all  regulatory  liabilities 
comply  with  the  requirements  of  SFAS 
No.  71  and  have  received  REA  approval. 

§§  1773.46-1773.49    [Reserved] 

Appendix  A  to  Part  1773— Sample 
Auditor's  Report  for  an  Electric 
Cooperative 

Appendix  A  includes  an  example  of  an 
auditor's  report,  report  on  compliance,  report 
on  internal  controls,  financial  statements  and 
accompanying  notes  for  an  electric 
distribution  cooperative.  The  sample 
auditor's  report  is  intended  as  a  guide  only 
and,  while  it  is  recommended  that  the  formal 
be  followed,  each  auditor's  report  should  be 
prepared  to  adequately  cover  the 
circumstances.  To  the  extent  possible,  il 
should  be  used  as  a  guide  in  preparing 
auditors'  reports  for  other  types  of  electric 
borrowers.  For  power  supply  borrowers  and 
for  distribution  borrowers  with  production  or 
transmission  plant,  the  same  general  format 
should  be  followed.  However,  the  Statement 
of  Revenue  and  Patronage  Capital  must  be 
expanded  to  show  separate  totals  for 
operations  expenses  and  maintenance 
expenses  for  each  class  of  production  plant 
and  for  transmission  plant. 

Exhibit  1— Sample  Auditor's  Report 
Certified  Public  Accountants,  1600  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 

Independent  Auditor's  Report 

We  have  audited  the  accompanying 
balance  sheets  of  Center  County  Electric 
Cooperative  as  of  December  31, 19X9  and 
19X8,  and  the  related  statements  of  revenue 
and  patronage  capital,  and  cash  flows  for  the 
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Accounts,  or  orders  of  regulatory 
commissions; 

(2)  Traced  payments  to  underlying 
support;  and 

(3)  Determined  whether,  under  the 
terms  of  the  REA  security  instrument, 
restrictions  of  retained  earnings  or 
margins  are  required  and,  if  so,  whether 
they  have  been  properly  recorded. 

§  1773.44    Long-term  debt. 

The  CPA's  workpapers  must 
document  that  he/she: 

(a)  Confirmed  REA.  FFB,  and  RTB 
debt  to  the  appropriate  confirmation 
schedule  (REA  Form  690,  Confirmation 
Schedule  Obligation  to  the  FFB  as  of:  or 
Form  691.  Confirmation  Schedule — 
Long-term  Obligation  to  REA  as  of;  or 
RTB  Form  12,  Confirmation  Schedule); 

(b)  Confirmed  other  long-term  debt 
directly  with  the  lender; 

(c)  Examined  notes  executed  or 
canceled  during  the  audit  period;  and 

(d)  Tested  accrued  interest 
computations. 

§  1773.45    Regulatory  liabilities. 
The  CPA's  workpapers  must 
document  that  all  regulatory  liabilities 
comply  with  the  requirements  of  SFAS 
No.  71  and  have  received  REA  approval. 

§§  1773.46-1773.49    [Reserved] 

Appendix  A  to  Part  1773— Sample 
Auditor's  Report  for  an  Electric 
Cooperative 

Appendix  A  includes  an  example  of  an 
auditor's  report,  report  on  compliance,  report 
on  internal  controls,  financial  statements  and 
accompanying  notes  for  an  electric 
distribution  cooperative.  The  sample 
auditor's  report  is  intended  as  a  guide  only 
and.  while  it  is  recommended  that  the  format 
be  followed,  each  auditor's  report  should  be 
prepared  to  adequately  cover  the 
circumstances.  To  the  extent  possible,  it 
should  be  used  as  a  guide  in  preparing 
auditors'  reports  for  other  types  of  electric 
borrowers.  For  power  supply  borrowers  and 
for  distribution  borrowers  with  production  or 
transmission  plant,  the  same  general  format 
snould  be  followed.  However,  the  Statement 
of  Revenue  and  Patronage  Capital  must  be 
expanded  to  show  separate  totals  for 
operations  expenses  and  maintenance 
expenses  for  each  class  of  production  plant 
and  for  transmission  plant. 

Exhibit  1— Sample  Auditor's  Report 
Certified  Public  Accountants.  1600  Main 
Street,  City.  State  24105.  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 

Independent  Auditor's  Report 

We  have  audited  the  accompanying 
balance  sheets  of  Center  County  Electric 
Cooperative  as  of  December  31, 19X9  and 
19X8,  and  the  related  statements  of  revenue 
and  patronage  capital,  and  cash  flows  for  the 
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years  then  ended.  These  financial  statements 
are  the  responsibility  of  the  cooperative's 
management.  Our  responsibility  is  to  express 
an  opinion  on  these  financial  statements 
based  on  our  audit. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement.  An  audit  includes  examining, 
on  a  test  basis,  evidence  supporting  the 
amounts  and  disclosures  in  the  financial 
statements.  An  audit  also  includes  assessing 
the  accounting  principles  used  and  significant 
estimates  made  by  management,  as  well  as 
evaluating  the  overall  financial  statement 
presentation.  We  believe  that  our  audit 
provides  a  reasonable  basis  for  our  opinion. 

In  our  opinion,  the  financial  statements 
referred  to  above  present  fairly,  in  all 
material  respects,  the  financial  position  of 
Center  County  Electric  Cooperative  as  of 
December  31, 19X9  and  19XB,  and  the  results 
of  its  operations  and  its  cash  flows  for  the 
years  then  ended  in  conformity  with 
generally  accepted  accounting  principles. 
Certified  Public  Accountants,  March  2. 19X0 

Exhibit  2— Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Concluded  It  Was 
Not  Necessary  to  Perform  Tests  of 
Compliance  With  Laws  and  Regulations 

Certified  Public  Accountants,  1600  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31, 19X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of  our 
audit,  we  assessed  the  risk  that 
noncompliance  with  certain  provisions  of 
laws,  regulations.  contractSr  and  grants  could 
cause  the  financial  statements  to  be 
materially  misstated.  We  concluded  that  the 
risk  of  such  material  misstatement  was 
sufficiently  low  that  it  was  not  necessary  to 
perform  tests  of  Center  County  Electric 
Cooperative's  compliance  with  such 
provisions  of  laws,  regulations,  contracts, 
and  grants. 

However,  in  connection  with  our  audit, 
nothing  came  to  our  attention  that  caused  us 
to  believe  that  Center  County  Electric 
Cooperative  had  not  compHed,  in  all  material 
respects,  with  the  laws,  regulations, 


contracts,  and  grants  referred  to  in  the 
preceding  paragraph. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
^  report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants.  March  2, 19X0 

Exhibit  3 — Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Nj  Material 
Instances  of  Noncompliance 

Certified  Public  Accountants.  1600  Main 
Street.  City,  State  24105,  The  Board  of 
Directprs,  Center  County  Electric 
Cooperative 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31, 19.X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2. 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Govemmept  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are'  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of 
obtaining  reasonable  assurance  about 
whether  the  financial  statements  are  free  of 
material  misstatement,  we  performed  tests  of 
Center  County  Electric  Cooperative's 
compliance  with  laws,  regulations,  contracts, 
and  grants.  However,  our  objective  was  not 
to  provide  an  opinion  on  overall  compliance 
with  such  provisions. 

The  results  of  our  tests  indicate  that,  with 
respect  to  the  items  tested.  Center  County 
Electric  Cooperative  complied,  in  all  material 
respects,  with  the  provisions  referred  to  in 
the  p^ceding  paragraph.  With  respect  to 
items  not  tested,  nothing  came  to  our 
attention  that  caused  us  to  believe  that 
Center  County  Electric  Cooperative  had  not 
complied,  in  all  material  respects,  with  those 
provisions. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2. 19X0 

Exhibit  4 — Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Material 
Instances  of  Noncompliance 

Certified  Pubhc  Accountants,  1600  Main 
Street.  City.  State  24105.  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31, 19X9 


and  19X8,  and  have  issued  our  report  thereon 
dated  March  2. 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  sl.itcments  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulstions. 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of 
obtaining  reasonable  assurance  about 
whether  the  financial  statements  are  free  of 
material  misstatement,  we  performed  tests  of 
Center  County  Electric  Cooperative's 
compliance  with  laws,  regulations,  contracts, 
and  grants.  However,  our  objective  was  not 
to  provide  an  opinion  on  overall  compliance 
with  such  provisions. 

Material  instances  of  noncompliance  are 
failures  to  follow  requirements  or  violations 
of  prohibitions,  contained  in  statutes, 
regulations,  contracts,  or  grants  that  cause  us 
to  conclude  that  the  aggregation  of  the 
misstatements  resulting  from  those  failures  or 
violations  is  material  to  the  financial 
statements.  The  results  of  our  tests  of 
compliance  disclosed  the  following  material 
instances  of  noncompliance,  the  effects  of 
which  have  t>een  corrected  in  Center  County 
Electric  Cooperative's  19X9  and  19X8 
financial  statements. 

(Include  paragraphs  describing  the  material 
instances  of  noncompliance  noted.) 

We  considered  these  material  instances  of 
noncompliance  in  forming  our  opinion  on 
whether  Center  County  Electric  Cooperative's 
19X9  and  19X8  financial  statements  are 
presented  fairly,  in  all  material  respects,  in 
conformity  with  generally  accepted 
accounting  principles,  and  this  report  does 
not  affect  our  report  dated  March  2. 19X0  on 
those  financial  statements.  Except  as 
described  above,  the  results  of  our  tests  of 
compliance  indicate  that,  with  respect  to  the 
ilems  tested  Center  County  Electric 
Cooperative  complied,  in  all  material 
respects,  with  the  provisions  referred  to  in 
the  third  paragraph  of  this  report,  and  with 
respect  to  items  not  tested,  nothing  came  to 
our  attention  that  caused  us  to  tielieve  that 
Center  County  Electric  Cooperative  had  not 
complied,  in  all  material  respects,  with  those 
provisions. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2, 19X0 

Exhibit  5 — Sample  Report  on  Internal 
Controls  When  Reportable  Conditions  Were 
Found 

Certified  Public  Accountants.  1600  Main 
Street,  City.  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 
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We  have  audited  the  Hnancial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31. 19X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 
In  planning  and  performing  our  audit  of  the 
financial  statements  of  Center  County 
Electric  Cooperative  for  the  years  ended 
December  31. 19X9  and  19X8,  we  considered 
its  internal  control  structure  in  order  to 
determine  our  auditing  procedures  for  the 
purpose  of  expressing  our  opinion  on  the 
financial  statements  and  not  to  provide 
assurance  on  the  internal  control  structure. 

The  management  of  Center  County  Electric 
Cooperative  is  responsible  for  establishing 
and  maintaining  an  internal  control  structure. 
In  fulfilling  this  responsibility,  estimates  and 
judgments  by  management  are  required  to 
assess  the  expected  benefits  and  related 
costs  of  internal  control  structure  policies 
and  procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authoriiafion  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods  is 
subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

For  the  purpose  of  this  report  we  have 
classified  the  significant  internal  control 
structure  policies  and  procedures  in  the 
following  categories  (identify  infernal  control 
structure  categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 
policies  and  procedures  and  whether  they 
have  been  placed  in  operation,  and  we 
assessed  control  risk.  We  noted  certain 
matters  involving  the  internal  control 
structure  and  its  operation  that  we  consider 
to  be  reportable  conditions  under  standards 
established  by  the  American  Institute  of 
Certified  Public  Accountants.  Reportable 
conditions  involve  matters  coming  to  our 
attention  relating  to  significant  deficiencies  in 
the  design  or  operation  of  the  internal  control 
structure  that,  in  our  judgment,  could 
adversely  affect  the  entity's  ability  to  record. 


process,  summarize,  and  report  financial  data 
consistent  with  the  assertions  of  management 
in  the  financial  statements. 

(Include  paragraphs  to  describe  the 
reportable  conditions  noted). 

A  material  weakness  is  a  reportable 
condition  in  which  the  design  or  operation  of 
the  specific  internal  control  structure 
elemenU  does  not  reduce  to  a  relatively  low 
level  the  risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in  relation  to 
the  financial  statements  being  audited  may 
occur  and  may  not  be  detected  %vithin  a 
timely  period  by  employees  in  the  normal 
course  of  performing  their  assigned  functions. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  reportable  conditions  and, 
accordingly,  would  not  necessarily  disclose 
all  reportable  conditions  that  are  also 
considered  to  be  material  weaknesses  as 
defined  above.  However,  we  believe  none  of 
the  reportable  conditions  described  above  is 
a  material  weakness. 

We  also  noted  other  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  have  reported  to  the  management  of 
Center  County  Electric  Cooperative  in  a 
separate  letter  dated  March  2. 19Xa 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2, 19X0 

Exhibit  6— Sample  Report  on  Internal 
Controls  When  No  Reportable  Conditions 
Were  Found 

Certified  Public  Accountants,  1600  Main 
Sti«et  City,  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Cooperative 
We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31, 19X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement 
In  planning  and  performing  our  audit  of  the 
financial  statements  of  Center  County 
Electric  Cooperative  for  the  years  ended 
December  31, 19X9  and  19X8,  we  considered 
its  internal  control  structure  in  order  to 
determine  our  auditing  procedures  for  the 
purpose  of  expressing  our  opinion  on  the 
financial  statements  and  not  to  provide 
assurance  on  the  internal  control  structure. 

The  management  of  Center  County  Electric 
Cooperative  is  responsible  for  estabhshing 
and  maintaining  an  internal  control  structure. 


In  fulfilling  this  responsibility,  estimates  and 
judgments  by  management  are  required  to 
assess  the  expected  benefits  and  related 
costs  of  internal  control  structure  policies 
and  procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authorization  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods  is 
subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

For  the  purpose  of  this  report  we  have 
classified  the  significant  internal  control 
structure  policies  and  procedures  in  the 
following  categories  (identify  internal  control 
structure  categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 
policies  and  procedures  and  whether  they 
have  l)een  placed  in  operation,  and  we 
assessed  control  risk. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants.  A 
material  weakness  is  a  reportable  condition 
in  which  the  design  or  operation  of  one  or 
more  of  the  specific  internal  control  structure 
elements  does  not  reduce  to  a  relatively  low 
level  the  risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in  relation  to 
the  financial  statements  beiiJg  audited  may 
occur  and  not  he  detected  within  a  timely 
period  by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operation  that  we 
consider  to  be  material  weaknesses  as 
defined  above. 

However,  we  noted  certain  matters 
involving  the  internal  control  structure  and 
its  operation  that  we  have  reported  to  the 
management  of  Center  County  Electric 
Cooperative  in  a  separate  letter  dated  March 
2, 19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  Hmit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March.  2, 19X0 
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In  fulfilling  this  rfsponsibility,  estimates  and 
judgments  by  management  are  required  to 
assess  the  expected  benefits  and  related 
costs  of  internal  control  structure  policies 
and  procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authorization  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods  is 
subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

For  the  purpose  of  this  report  we  have 
classified  the  significant  internal  control 
structure  policies  and  procedures  in  the 
following  categories  (identify  internal  control 
structure  categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 
policies  and  procedures  and  whether  they 
have  been  placed  in  operation,  and  we 
assessed  control  risk. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants.  A 
material  weakness  is  a  reportable  condition 
in  which  the  design  or  operation  of  one  or 
more  of  the  specific  internal  control  structure 
elements  does  not  reduce  to  a  relatively  low 
level  the  risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in  relation  to 
the  financial  statements  being  audited  may 
occur  and  not  be  detected  within  a  timely 
period  by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operation  that  we 
consider  to  be  material  weaknesses  as 
defined  above. 

However,  we  noted  certain  matters 
involving  the  internal  control  structure  and 
its  operation  that  we  have  reported  to  the 
management  of  Center  County  Electric 
Cooperative  in  a  separate  letter  dated  March 
2, 19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March. 2, 19X0 

BILUNQ  CODE  3410-15-M 


Federal  Register  /  Vol.  56,  No.  232  /  Tuesday.  December  3.  1991  /  Rules  and  Regulations  63371 


EXHIBIT  7  -  SAMPLE  FINANCIAL  STATEMENTS  * 


CENTER  COUNTY  ELECTRIC  COOPERATIVE 

BALANCE  SHEETS  -  DECEMBER  31,  19X9  AND  19X8 

ASSETS  (Notes  1  and  2) 


J^X9. 


ELECTRIC  PLANT:   (Note  3) 

^ 

In  Service  -  at  cost         ' 
Construction  Work  in  Progress 


Less:  Accumulated  Provisions  for 
Depreciation 


OTHER  ASSETS  AND  INVESTMENTS: 


Nonutility  Property 

Investments  in  Associated  Organizations 
(Note  4) 


CURRENT  ASSETS: 

Cash  -  General  Funds 

Cash  -  Construction  Funds 

Accounts  Receivable  (Less  accumulated 
provision  for  uncollectible    i, 
accounts  of  $2,207  in  19X9  and  ^ 
$1,933  in  19X8) 

Materials  and  Supplies  (at  average 

cost) 

Other  Current  and  Accrued  Assets 


$9,524,646 

407.943 

9,932,589 


3.117.629 
6.814.960 


20,227 

391.258 
411.485 


DEFERRED  CHARGES  (Note  5) : 


37,350 
10,034 


36,527 

83,652 
8.613 


176.176 


5.666 


$7.408.287 


19X8 


$9,365,264 

317.166 

9,682,430 


2.917.295 
6.765.135 


20,227 

292.798 
313.025 


51,544 
20,193 


35,255 

80,882 
8.692 


196.566 


1.762 


$7.276.488 


The  accompanying  notes  are  an  integral  part  of  these  statements 
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CENTER  COUNTY  ELECTRIC  COOPERATIVE 

BALANCE  SHEETS  -  DECEMBER  31,  19X9  and  19X8 

EQUITIES  AND  LIABILITIES  (Note  1) 


19X9 


19X8 


EQUITIES : 

Memberships 

Patronage  Capital  (Note  6) 

Other  Equities  (Note  7) 


$    60,145 

1,761,798 

53.647 

1.875.590 


$    59,440 

1,526,833 

35.900 

1.622.173 


LONG-TERM  DEBT: 

REA  Mortgage  Notes  less  current 
maturities  (Note  8) 

CURRENT  LIABILITIES: 

Current  Maturities  of  Long-Term  Debt 

Accounts  Payable  -  Purchased  Power 

Accounts  Payable  -  Other 

Consumer  Deposits 

Accrued  Taxes 

Other  Current  and  Accrued  Liabilities 


DEFERRED  CREDITS  (Note  10) : 


5,249,115 

5,396,385 

145,000 

140,000 

48,916 

52,117 

21,859 

6,556 

32,660 

33,085 

10,958 

9,146 

12.285 

6.461 

271.678 

11.904 

^7.408.287 


247.365 
10.565 
57,276.488 


UMI 


The  accompanying  notes  are  an  integral  part  of  these  statements. 
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EC  COOPERATIVE 
•31,  19X9  and  19X8 
TIES  (Note  1) 


19X9 


$    60,145 

1,761,798 

53.647 

1.875.590 


271.678 
11.904 


19X8 


$    59,440 

1,526,833 

35.900 

1.622.173 


5,249,115 

5,396,385 

145,000 

140,000 

48,916 

52,117 

21,859 

6,556 

32,660 

33,085 

10,958 

9,146 

12.285 

6.461 

247.365 
10.565 
57,276.488 


CENTER  COUNTY  ELECTRIC  COOPERATIVE 

STATEMENTS  OF  REVENUE  AND  PATRONAGE  CAPITAL 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  and  19X8 


OPERATING  REVENUES: 


OPERATING  EXPENSES: 


Cost  of  Power 

Distribution  -  Operation 

Distribution  -  Maintenance  ■ 

Consumer  Accounts 

Sales 

Administrative  and  General 

Depreciation  and  Amortization 

Taxes 


OPERATING  MARGINS  BEFORE  FIXED  CHARGES 
FIXED  CHARGES: 

Interest  on  Long-Term  Debt 
OPERATING  MARGINS  AFTER  FIXED  CHARGES 
G&T  AND  OTHER  CAPITAL  CREDITS 
NET  OPERATING  MARGINS 
NONOPERATING  MARGINS: 


Interest  Income 

Other  Nonoperating  Income 


NET  MARGINS 
PATRONAGE  CAPITAL  -  BEGINNING  OF  YEAR 
RETIREMENT  OF  CAPITAL  CREDITS 
PATRONAGE  CAPITAL  -  END  OF  YEAR 


19X9 


$1,719,467 


587,729 

111,058 

158,622 

76,675 

38,378 

94,682 

288,389 

34.920 

1.390.453 

329,014 


113.713 

215,301 

14.460 

229.761 


24, 
I 

289 
200 

55 

489 

1 

255, 
,526 

250 
833 

1 

,782, 
20 

083 
285 

iL 

,761, 

798 

19X8 


$1,605,690 


625,411 

121,682 

182,740 

72,927 

40,755 

87,058 

279,776 

34.438 

1.444.787 

160,903 


115.082 
45,821 
17.500 
63.321 


18,802 

1.200 

20.002 


83,323 

1.469.125 

1,552,448 

25.615 


part  of  these  statements. 


The  accompanying  notes  are  an  integral  part  of  these  statements, 
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CENTER  COUNTY  ELECTRIC  COOPERATIVE 

STATEMENTS  OF  CASH  FLOWS 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  AND  19X3 


19X9 


19X8 


CASH  FLOWS  FROM  OPERATING  ACTIVITIES: 

Cash  Received  from  Consumers 
Cash  Paid  to  Suppliers  and  Employees 
Interest  Received 
Interest  Paid 
Taxes  Paid 

Net  Cash  Provided  by  Operating 
Activities 


$1,721,496 
(1,049,139) 
24,289 
(114,131) 
(33.108) 

549,407 


$1,609,933 
(1,126,367) 
18,802 
(115,607) 
(32.132) 

354,629 


CASH  FLOWS  FROM  INVESTING  ACTIVITIES: 

Construction  and  Acquisition  of  Plant 
Plant  Removal  Costs 
Materials  Salvaged  from  Retirements 
(Increase) /Decrease  In: 
Materials  Inventory 
Deferred  Charges-Preliminary  Survey 

Investigation 
Investments-CFC  Capital  Term 
Certificates 
Inventory  Adjustment-Deferred 

Credit  Decrease 
Net  Cash  Used  in  Investing  Activities 


(322,234) 
(25,994) 
10,014 

(2,770) 

(3,486) 

(82,472) 

(2.290) 
(429,232) 


(216,427) 
(19,268) 
7,327 

1,916 

(2,617) 

(69,412) 

(1.057) 

(299,538) 


CASH  FLOWS  FROM  FINANCING  ACTIVITIES: 

Retirements  of  Patronage 

Capital  Credits 
Retired  Capital  Credits  -  Gain 
Donated  Capital 
REA  Loan  Advances 
Payments  on  REA  Debt 
Increase/ (Decrease)  In: 

Consumer:  Deposits 

Memberships  Issued 
Net  Cash  Used  in  Financing  Activities 

Net  Increase/ (Decrease)  in  Cash 
Cash  -  Beginning  of  Year 

Cash  -  End  of  Year 


The  accompanying  notes  are  an  integral  part  of  these  statements 


(20,285) 

(25,615) 

1,200 

1,200 

16,547 

6,178 

174,976 

197,450 

(317,246) 

(279,575) 

(425) 

575 

705 

450 

(144.528) 

(99.337) 
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RIC  COOPERATIVE 

CASH  FLOWS 

BER  31,  19X9  AND  19X3 


19X9 


$1,721,496 
(1,049,139) 
24,289 
(114,131) 
(33.108) 


549,407 


(322,234) 
(25,994) 
10,014 

(2,770) 

(3,486) 

(82,472) 

(2.290) 
(429,232) 


19X8 


$1,609,933 
(1,126,367) 
18,802 
(115,607) 
(32.132) 


354,629 


(216,427) 
(19,268) 
7,327 

1,916 

(2,617) 

(69,412) 

(1.057) 

(299,538) 


(20,285) 
1,200 
16,547 
174,976 
(317,246) 

(425) 
705 
(144.528) 

(24,353) 
71.737 


47.384 
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CENTER  COUNTY  ELECTRIC  COOPERATIVE 

STATEMENTS  OF  CASH  FLOWS 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  AND  19X8 


RECONCILIATION  OF  NET  MARGINS  TO  NET  CASH  PROVIDED 
BY  OPERATING  ACTIVITIES: 


19X9 


Net  Margins 

Adjustments  to  Reconcile  Net  Margins 
to  Net  Cash  Provided  by  Operating 
Activities: 

Depreciation  and  Amortization 
G&T  and  Other  Capital  Credits 

(Non-Cash) 
Patronage  Capital  Credits-NRUCFC 

(Non-Cash) 
Provision  for  Uncollectible 

Accounts  Receivable 
(Increase) /Decrease  In: 
Customer  and  Other  Accounts 

Receivable 
Current  and  Accrued  Assets-Other 
Increase/ (Decrease)  In: 

Accounts  Payable  j- 

Accrued  Taxes  ' 

Deferred  Energy  Prepayments 
Current  and  Accrued  Liabilities- 
Other 
Deferred  Interest  Expense 

Total  Adjustments 

Net  Cash  Provided  by 
Operating  Activities 


$   255,250 

288,389 
(14,460) 
(1,528) 
274 


(1,546) 
79 

12,102 
1,812 
3,629 

5,824 
(418) 

294.157 


$   549.407 


19X8 


83,323 

279,776 
(17,500) 
(1,200) 
(526) 


2,523 
112 

5,117 
2,306 
2,246 

(1,023) 
■   (525) 

271.306 


354.629 


The  accompanying  notes  are  an  integral  part  of  tnese  statements, 
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CENTER  COUNTY  ELECTRIC  COOPERATIVE 

NOTES  TO  FINANCIAL  STATEMENTS 

DECEMBER  31,  19X9  AND  DECEMBER  31,  19X8 


SUMMARY  OF  SIGNIFICANT  ACCOUNTING  POLICIES: 

Include  a  brief  description  of  the  reporting  entity's  significant 
accounting  policies  in  accordance  with  Accounting  Principles  Board 
Opinion  No.  22,  Disclosure  of  Accounting  Policies. 

Disclosure  of  accounting  policies  should  identify  and  describe  the 
accoiinting  principles  followed  by  the  borrower  and  the  methods  of 
applying  those  principles  that  materially  affect  the  determination  of 
financial  position,  cash  flow,  and  results  of  operations. 

Disclosures  of  accounting  policies  do  not  have  to  be  duplicated  in 
this  section  if  presented  elsewhere  as  an  integral  part  of  the 
financial  statements. 

ASSETS  PLEDGED: 

Substantially  all  assets  are  pledged  as  security  for  long-term  debt 
to  REA. 

ELECTRIC  PLANT  AND  DEPRECIATION  RATES  AND  PROCEDURES: 

Listed  below  are  the  major  classes  of  the  electric  plant  as  of 
December  31,  19X9,  and  19X8: 


19X9 


Intangible  Plant 
Distribution  Plant 
General  Plant 

Electric  Plant  in  Service 
Construction  Work  in  Progress 


$    2,194 
9,011,036 

^U.ne 

9,524,646 
407.943 

S9. 932. 589 


19X8 


$     2,194 
8,873,957 

489. ;;3 

9,365,264 
317.166 

$9.682.430 


Provision  has  been  made  for  depreciation  of  distribution  plant  at  a 
straight-line  composite  rate  of  2.86  percent  per  annum. 

General  Plant  depreciation  rates  have  been  applied  on  a  straight-line 
basis  as  follows: 


Structures  and  Improvement 
Office  Furniture 
Transportation  Equipment 
Power  Operated  Equipment 
Other  General  Plant 
Communications  Equipment 


2.5% 
6.0% 
14.0% 
12.0% 
4^0% 
6.0% 


UMI 
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19X9 


$    2,194 

9,011,036 

511.416 

9,524,646 
407.943 

S9. 932. 589 


19X8 


$     2,194 

8,873,957 

489.^13 

9,365,264 
317.166 
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INVESTMENTS  IN  ASSOCIATED  ORGANIZATIONS: 

Investments  in  associated  organizations  consisted  of  the  following 
at  December  31,  19X9  and  19X8: 


19X9 


Capital  Term  Certificates  of  the  National 
Rural  Utilities  Cooperative  Finance 
Corporation  (NRUCFC) 

NRUCFC  Patronage  Capital  Credits 

Other 

DEFERRED  CHARGES:  I  . 


$  385,193 
5,065 
1.000 


19X8 


$  288,261 
3,537 
1.000 


391.258     $   292.798 


Following  is  a  summary  of  amounts  recorded  as  deferred  charges  as  of 
December  31,  19X9  and  19X8: 


19X9 


19X8 


Preliminary  Surveys  19X0  -  XI  Work  Plan 
PATRONAGE  CAPITAL:  1 


5,666 


1,762 


At  December  31,  19X9  and  19X8,  patronage  capital  consisted  of: 

.  I  19X9  19X8 


Assignable 
Assigned  to  Date 

Less:   Retirements  to  Date 


$   255,250 

1.952.448 

2,207,698 

445.900 

Si. 761. 798 


$    83,323 

1.869.125 

1,952,448 

425.615 

$1»526.833 


Under  the  provisions  of  the  Mortgage  Agreement,  until  the  equities 
and  margins  equal  or  exceed  forty  percent  of  the  total  assets  of  the 
cooperative,  the  return  to  patrons  of  contributed  capital  is 
generally  limited  to  twenty-five  percent  of  the  patronage  capital  or 
margins  received  by  the  cooperative  in  the  prior  calendar  year.   The 
equities  and  margins  of  the  cooperative  represent  25.3  percent  of 
the  total  assets  at  balance  sheet  date.   Capital  credit  retirements 
in  the  amount  of  $20,285  were  paid  in  19X9. 

OTHER  EQUITIES: 

At  December  31,  19X9  and  19X8,^ other  equities  consisted  of: 

19X9  19X8 


Retired  Capital  Credits  -  Gaiiv* 
Donated  Capital 


36,190 
17.457 


S         53.647 


34,990 
910 


35.900 
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8.   MORTGAGE  NOTES  -  REA: 

Long-term  debt  is  represented  by  mortgage  notes  payable  to  the 
United  States  of  America.   Following  is  a  summary  of  outstanding 
■long-term  debt  as  of  December  31,  19X9  and  19X8: 


19X9 


2%  Notes  due  March  31,  19X5 
2%  Notes  due  December  31,  19X6 
5%  Notes  due  December  31,  19X6 
Less:  Current  Maturities 


$1,057,155 
2,485,927 
1,851,033 
fl45.000) 

$5.249.115 


19X8 


$1,098,700 
2,502,370 
1,935,315 
(140.000) 


Unadvanced  loan  funds  of  $285,600  are  available  to  the  cooperative 
on  loan  commitments  from  REA. 

Principal  and  interest  installments  on  the  above  notes  are  due 
quarterly  in  equal  amounts  of  $99,600.  As  of  December  31,  19X9, 
annual  maturities  of  long-term  debt  outstanding  for  the  next  five 
years  are  as  follows: 


19X0 
19X1 
19X2 
19X3 
19X4 


$145,000 
$150,000 
$151,500 
$154,000 
$155,000 


Advance  payments  of  $252,300  may  be  applied  to  the  installments. 

9.  PENSION  PLAN: 

Substantially  all  of  the  employees  of  the  Cooperative  are  covered  by 
the  ABC  Retirement  and  Security  Program,  a  multiemployer  plan. 
Pension  expense  for  the  years  ended  19X9  and  19X8  was  $22,400.00  aiid 
$20,400.00,  respectively. 

10.  DEFERRED  CREDITS: 

Following  is  a  summary  of  the  amounts  recorded  as  deferred  credits 
as  of  December  31,  19X9  and  19X8: 


Customer  Energy  Payments 
Inventory  Adjustment 


1 


19X9 


6,694 
5.210 


11.904 


19X8 

$ 

3,065 
7.500 

L- 

10.565 
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$1,057,155 
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$1,098,700 
2,502,370 
1,935,315 
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11.  LITIGATION: 

The  cooperative  is  a  defendant  in  an  action  in  which  the  plaintiff 
claims  damages  totaling  $200,000  for  personal  injuries  sustained. 
The  action  has  been  dismissed  by  the  District  Court,  but  is  on 
appeal  before  the  State  Supreme  Court.  Management  is  of  the  opinion 
that  no  liability  will  be  incurred  by  the  cooperative  as  a  result  of 
this  action. 

12.  COMMITMENTS: 

Under  its  wholesale  power  agreement,  the  cooperative  is  committed  to 
purchase  its  electric  power  and  energy  requirements  from  Central 
Power  Cooperative,  Inc.,  until  December  31,  19XX.   The  rates  paid 
for  such  purchases  are  subject  to  review  annually. 

BILLING  CODE  3410-1S-C 


,==^ 
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Appendix  B  to  Part  1773 — Sample 
Auditor's  Report  for  a  Class  A  or  B 
Commercial  Telephone  Company 

Appendix  B  includes  an  example  of  a 
short-form  auditor's  Fepert,  report  on 
compliance,  report  on  internal  controls, 
financial  statements  and  accompanying  notes 
for  a  commercial  telephone  company.  The 
sample  auditor's  report  is  intended  as  a  guide 
only  and.  while  it  is  recommended  that  the 
format  be  followed,  each  auditor's  report 
should  be  prepared  to  adequately  cover  the 
circumstances.  To  the  extent  possible,  it 
should  be  used  as  a  guide  in  preparing 
auditors'  reports  for  other  types  of  telephone 
borrowers. 

Exhibit  1 — Sample  Auditor's  Report 

Certified  Public  Accountants,  1600  Main 
Street.  City.  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

Independent  Auditor's  Report 

We  have  audited  the  accompanying 
balance  sheets  of  Center  Telephone 
Company  as  of  December  31. 19X9  and  19X8. 
and  the  related  statements  of  revenue  and 
patronage  capital,  and  cash  flows  for  the 
years  then  ended.  These  fmancial  statements 
are  the  responsibility  of  the  cooperative's 
management.  Our  responsibility  is  to  express 
an  opinion  on  these  financial  statements 
based  on  our  audit. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
flnancial  statements  are  free  of  materia! 
misstatement.  An  audit  includes  examining, 
on  a  test  basis,  evidence  supporting  the 
amounts  and  disclosures  in  the  financial 
statements.  An  audit  also  includes  assessing 
the  accounting  principles  used  and  signiTicant 
estimates  made  by  management,  as  well  as 
evaluating  the  overall  financial  statement 
presentation.  We  believe  that  our  audit 
provides  a  reasonable  basis  for  our  opinion. 

in  our  opinion,  ihe  fmancial  statements 
referred  to  above  oresent  fairly,  in  all 
material  respects,  the  financial  position  of 
Center  Telepnone  Company  as  of  December 
31, 19X9  and  19Xd,  and  the  results  of  its 
operations  and  its  cash  flows  for  the  years 
then  ended  in  conformity  with  generally 
accepted  accounting  principles. 
Certified  Public  Accountants,  March  2. 19X0 

Exhibit  2 — Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Concluded  It  Was 
Not  Necessary  to  Perform  Tests  of 
Compliance  With  Laws  and  Regulations 

Certified  Public  Accountants.  1600  Main 
Street.  City,  State  24105,  The  Board  of 
Directors  Center  Telephone  Company 
We  have  audited  the  financial  statements 

of  Center  Telephone  Company  as  of  and  for 

the  years  ended  December  31, 19X9  and  19X8. 

and  have  issued  our  report  thereon  dated 

March  2, 19X0. 
We  conducted  our  audit  in  accordance 

with  generally  accepted  auditing  standards 


and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  frpe  of  material 
misstatement. 

Compliance  with  laivs.  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  our  audit,  we  assessed  the  risk 
that  noncompliance  with  certain  provisions 
of  laws,  regulations,  contracts,  and  grants 
could  cause  the  financial  statements  to  be 
materially  misstated.  We  concluded  that  the 
risk  of  such  material  misstatement  was 
sufficiently  low  that  it  was  not  necessary  to 
perform  tests  of  Center  Telephone  Company's 
compliance  with  such  provisions  of  laws, 
regulations,  contracts,  and  grants.  However, 
in  connection  with  our  audit,  nothing  came  to 
our  attention  that  caused  us  to  believe  that 
Center  Telephone  Company  had  not 
complied,  in  all  material  respects,  with  the 
laws,  regulations,  contracts,  and  grants 
referred  to  in  the  preceding  paragraph. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 

Certified  Public  Accountants.  March  2, 
19X0. 

Exhibit  3 — Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  No  Material 
Instances  of  Noncompliance 

Certified  Public  Accountants,  1600  Main 
Street.  City.  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31. 19X9  and  19X8. 
and  have  issued  our  report  thereon  dated 
March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  obtaining  reasonable  assurance 
about  whether  the  financial  statements  are 
free  of  material  misstatement,  we  performed 
tests  of  Center  Telephone  Company's 
compliance  with  laws,  regulations,  contracts, 
and  grants.  However,  our  objective  was  not 
to  provide  an  opinion  on  overall  compliance 
with  such  provisions. 

The  results  of  our  tests  indicate  that,  with 
respect  to  the  items  tested.  Center  Telephone 
Company  complied,  in  all  material  respects, 
with  the  provisions  referred  to  in  the 
preceding  paragraph.  With  respect  to  items 
not  tested,  nothing  came  to  our  attention  that 


caused  us  to  believe  that  Center  Telephone 
Company  had  not  complied,  in  all  material 
respects,  with  those  provisions. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2. 19X0 

Exhibit  4-— Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Material 
Instances  of  Noncompliance 

Certiiied  Public  Accountants,  1600  Main 
Street,  City,  State  24105.  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31, 19X9  and  19X8. 
and  have  issued  our  report  thereon  dated 
March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  pari  of  obtaining  reasonable  assurance 
about  whether  the  financial  statements  are 
free  of  material  misstatement,  we  performed 
tests  of  Center  Telephone  Company's 
compliance  with  laws,  regulations,  contracts 
and  grants.  However,  our  objective  was  not 
to  provide  an  opinion  on  overall  compliance 
with  such  provisions. 

Material  instances  of  noncompliance  are 
failures  to  follow  requirements  or  violations 
of  prohibitions,  contained  in  statutes, 
regulations,  contracts,  or  grants  that  cause  us 
to  conclude  that  the  aggregation  of  the 
misstatements  resulting  from  those  failures  or 
violations  is  material  to  the  financial 
statements.  The  results  of  our  tests  of 
compliance  disclosed  the  following  material 
instances  of  noncompliance,  the  effects  of 
which  have  been  corrected  in  Center 
Telephone  Company's  19X9  and  19X8 
financial  statements. 

(Include  paragraphs  describing  the  material 
instances  of  noncompliance  noted.) 

We  considered  these  material  instances  of 
noncompliance  in  forming  our  opinion  on 
whether  Center  Telephone  Company's  19X9 
and  19X8  financial  statements  are  presented 
fairly,  in  all  material  respects,  in  conformity 
with  generally  accepted  accounting 
principles,  and  this  report  does  not  affect  our 
report  dated  March  2. 19X0  on  those  financial 
statements. 

Except  as  described  above,  the  results  of 
our  tests  of  compliance  indicate  that,  with 
respect  to  the  items  tested  Center  Telephone 
Company  complied,  in  all  material  respects, 
with  the  provisions  referred  to  in  the  third 
paragraph  of  this  report  and  with  respect  to 
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caused  us  to  believe  that  Center  Telephone 
Company  had  not  complied,  in  all  material 
respects,  with  those  provisions. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2, 19X0 

Exhibit  4 — Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Material 
Instances  of  Noncompliance 

Certified  Public  Accountants.  1800  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31, 19X9  and  19X8, 
and  have  issued  our  report  thereon  dated 
March  2, 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
fmancial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  obtaining  reasonable  assurance 
about  whether  the  financial  statements  are 
free  of  material  misstatement,  we  performed 
tests  of  Center  Telephone  Company's 
compliance  with  laws,  regulations,  contracts 
and  grants.  However,  our  objective  was  not 
to  provide  an  opinion  on  overall  compliance 
with  such  provisions. 

Material  instances  of  noncompliance  are 
failures  to  follow  requirements  or  violations 
of  prohibitions,  contained  in  statutes, 
regulations,  contracts,  or  grants  that  cause  us 
to  conclude  that  the  aggregation  of  the 
misstatements  resulting  from  those  failures  or 
violations  is  material  to  the  Hnancial 
statements.  The  results  of  our  tests  of 
compliance  disclosed  the  following  material 
instances  of  noncompliance,  the  effects  of 
which  have  been  corrected  in  Center 
Telephone  Company's  19X9  and  19X8 
fmancial  statements. 

(Include  paragraphs  describing  the  material 
instances  of  noncompliance  noted.) 

We  considered  these  material  instances  of 
noncompliance  in  forming  our  opinion  on 
whether  Center  Telephone  Company's  19X9 
and  19X8  fmancial  statements  are  presented 
fairly,  in  all  material  respects,  in  conformity 
with  generally  accepted  accounting 
principles,  and  this  report  does  not  affect  our 
report  dated  March  2, 19X0  on  those  financial 
statements. 

Except  as  described  above,  the  results  of 
our  tests  of  compliance  indicate  that,  with 
respect  to  the  items  tested  Center  Telephone 
Company  complied,  in  all  material  respects, 
with  the  provisions  referred  to  in  the  third 
paragraph  of  this  report  and  with  respect  to 
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items  not  tested,  nothing  came  to  our 
attention  that  caused  us  to  believe  that 
Center  Telephone  Company  had  not 
complied,  in  all  material  respects,  with  those 
provisions. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2. 19X0 

Exhibit  5 — Sample  Report  on  Internal 
Controls  When  Reportable  Conditions  Were 
Found 

Certified  Public  Accountants.  1600  Main 
Street  City.  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31, 19X9  and  19X8, 
and  have  issued  our  report  thereon  dated 
March  2. 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement 

In  planning  and  performing  our  audit  of  the 
financial  statements  of  Center  Telephone 
Company  for  the  years  ended  December  31. 
19X9  and  19X8,  we  considered  its  internal 
control  structure  in  order  to  determine  our 
auditing  procedures  for  the  purpose  of 
expressing  our  opinion  on  the  financial 
statements  and  not  to  provide  assurance  on 
the  internal  control  structure. 

The  management  of  Center  Telephone 
Company  is  responsible  for  establishing  and 
maintaining  an  internal  control  structure.  In 
fulfilling  this  responsibility,  estimates  and 
judgments  by  management  are  required  to 
assess  the  expected  benefits  and  related 
costs  of  internal  control  structure  policies 
and  procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authorization  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods  is 
subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

For  the  purpose  of  this  report  we  have 
classified  the  significant  internal  control 
structure  policies  and  procedures  in  the 
following  categories  (identify  internal  control 
structure  categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 


policies  and  procedures  and  whether  they 
have  been  placed  in  operation,  and  we 
assessed  control  risk. 

We  noted  certain  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  consider  to  be  reportable  conditions 
under  standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 
Reportable  conditions  involve  matters 
coming  to  our  attention  relating  to  significant 
deficiencies  in  the  design  or  operation  of  the 
internal  control  structure  that,  in  our 
judgment  could  adversely  affect  the  entity's 
ability  to  record,  process,  summarize,  and 
report  financial  data  consistent  with  the 
assertions  of  management 'in  the  financial 
statements. 

(Include  paragraphs  to  describe  the 
reportable  conditions  noted). 

A  material  weakness  is  a  reportable 
condition  in  which  the  design  or  operation  of 
the  specific  internal  control  structure 
elements  does  not  reduce  to  a  relatively  low 
level  the  risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in  relation  to 
the  financial  statements  being  audited  may 
occur  and  may  not  be  detected  within  a 
timely  period  by  employees  in  the  normal 
course  of  performing  their  assigned  functions. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  reportable  conditions  and, 
accordingly,  would  not  necessarily  disclose 
all  reportable  conditions  that  are  also 
considered  to  be  material  weaknesses  as 
defined  above.  However,  we  believe  none  of 
the  reportable  conditions  described  above  is 
believed  to  be  a  material  weakness. 

We  also  noted  other  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  have  reported  to  the  management  of 
Center  Telephone  Company  in  a  separate 
letter  dated  March  2, 19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report,  which  is  a  matter  of  public  record. 
Certified  Public  Accountants,  March  2, 19X0 

Exhibit  5 — Sample  Report  on  Internal 
Controls  When  No  Reportable  Conditions 
Were  Found 

Certified  Public  Accountants,  1600  Main 
Street  City,  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31. 19X9  and  19X8. 
and  have  issued  our  report  thereon  dated 
March  2. 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  .the  financial 
statements  are  free  of  material  misstatement 

In  planning  and  performing  our  audit  of  the 
financial  statements  of  Center  Telephone 
Company  for  the  years  ended  December  31, 
19X9  and  19X8,  we  considered  its  internal 
control  structure  in  order  to  determine  our 


auditing  procedures  for  the  purpose  of 
expressing  our  opinion  on  the  financial 
statements  and  not  to  provide  assurance  on 
the  internal  control  structure. 

The  management  of  Center  Telephone 
Company  is  responsible  for  establishing  and 
maintaining  an  internal  control  structure.  In 
fulfilling  this  responsibility,  estimates  and 
judgments  by  management  are  required  to 
assess  the  expected  benefits  and  related 
costs  of  internal  control  structure  policies 
and  procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authorization  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods  is 
subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

For  the  purpose  of  this  report,  we  have 
classified  the  significant  internal  control 
structure  policies  and  procedures  in  the 
following  categories  (identify  internal  control 
structure  categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 
policies  and  procedures  and  whether  they 
have  been  placed  in  operation,  and  we 
assessed  control  risk. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants.  A 
material  weakness  is  a  reportable  condition 
in  which  the  design  or  operation  of  one  or 
more  of  the  specific  internal  control  structure 
elements  does  not  reduce  to  a  relatively  low 
level  the  risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in  relation  to 
the  financial  statements  being  audited  may 
occur  and  not  be  detected  within  a  timely 
period  by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operation  that  we 
consider  to  be  material  weaknesses  as 
defined  above. 

However,  we  noted  certain  matters 
involving  the  internal  control  structure  and 
its  operation  that  we  have  reported  to  the 
management  of  Center  Telephone  Company 
in  a  separate  letter  dated  March  2. 19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management  and  the 
Rural  Electrification  Administration  and 
supplemental  lenders.  This  restriction  is  not 
intended  to  limit  the  distribution  of  this 
report  which  is  a  matter  of  public  record. 
Certified  Public  Accountanls.  March  2, 19X0 
Bnxma  cooc  34to-i»4i 
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EXHIBIT   7   -   SAMPLE   FINANCIAL  STATiSIENTS 


CENTER  TELEPIK»IE  CCJMPANY 

BALANCE  SHEETS  -  DECEMBER  31,  19X9  AND  19X8 

ASSETS  (Notes  1  and  2) 


1?X9 


CURRENT  ASSETS: 

Cash  -  Construction  Funds 
Cash  -  General  Funds 
TeleconoBunications  Accounts 
Receivable  (less  accumulated 

provision  of  $11,597  in  19X9 

and  $1,490  in  19X8) 
Notes  Receivable 
Materials  and  Supplies 
Prepayments  (Note  3) 
Other  Current  Assets 


NONCURRENT  ASSETS: 

Nonregulated  Investments:   (Note  4) 

Net  CATV  Plant 

Net  Nonregulated  Customer  Premises 
Equipment 
Deferred  Maintenance  and  Retirements 

(Note  5) 


PROPERTY,  PLANT,  AND  EQUIPMENT:   (Note  6) 

Telecommunications  Plant  in  Service 
Telecommunications  Plant  Under 

Construction 
Telecommunications  Plant  Adjustment 

(Note  7) 


Less:  Accumulated  Provision  for 
Depreciation 


$   21,000 
128,300 


139,642 

2,500 

103,713 

49,185 

X.357 

445,697 


413,511 

103,618 

40.000 

557.129 

7,401,300 

67 , 626 

176.380 

7,645,306 

1.760.587 

5.884.719 
S6. 887. 545 


19X8 


$    18, 
140, 

000 
083 

122, 
3, 
73, 
62 

10 

623 

000 

964 

,201 

,1?1 

430 

,002 

407,086 
-  0  - 

45.000 
452.086 

6,650,553 

199,092 

176.380 

7,026,025 

1.504.255 

5,521.770 
$6.403.858 


The  2u:companying  notes  are  an  integral  part  of  these  statements. 
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445.697 


i) 


413,511 

103,618 

40.000 

557.129 

7,401,300 

67,626 

176.380 

7,645,306 

1.760.587 

5.a84.719 
^.8g7.545 


19X8 


$ 

21,000 

$    18,000 

128,300 

140,083 

139,642 

122,623 

2,500 

3,000 

103,713 

73,964 

49,185 

62,201 

1.357 

10.131 

430.002 


407,086 
-  0  - 

45.000 
452.086 

6,650,553 

199,092 

176.380 

7,026,025 

1.504.255 

5.521.770 
$6 . 403 . 858 


:>art  of  these  statements. 


Federal  Register  /  Vol.  56.  No.  232  /  Tuesday.  December  3. 1991  /  Rules  and  Regulations  63383 


CENTER  TELEPHONE  COMPANY 

BALANCE  SHEETS  -  DECEMBER  31,  19X9  AND  19X8 

LIABILITIES  AND  EQUITIES 


CURRENT  LIABILITIES: 

Accounts  Payable 

Notes  Payable 

Advance  Billings  and  Payments 

Customers  Deposits 

Current  Maturities  of  Long-Term 

Debt  (Note  8) 
Accrued  Taxes 
Other  Current  Liabilities 


LONG-TERM  DEBT: 

REA  Mortgage  Notes  (Note  8) 

OTHER  LIABILITIES  AND  DEFERRED  CREDITS 

Unamortized  Investment  Tax 

Credits  (Note  10) 
Deferred  Income  Taxes  (Note  11) 

STOCKHOLDERS'  EQUITY: 

Capital  Stock  -  Common 

$2  par  value  -  300,000  Shares 
Authorized;  102,600  Shares 
Outstanding  19X9  and  19X8 
Additional  Paid-in  Capital 
Retained  Earnings  (Note  8)  . 


19X9 


123,689 

61,600 

2,137 

11,878 

146,646 

242,076 

8.500 

596.526 


4.592.658 


53,078 
37.137 


90.215 


205,200 

820,800 

582.146 

1.608.146 

>6. 887. 545 


19X8 


290,484 

70,400 

2,243 

4,94  0 

145,998 

224,566 

9.079 

747.710 


4.128.106 


61,377 
35.039 


96.416 


205,200 

820,800 

405.626 

1.431.626 

;6. 403, 858 


The  accompanying  notes  are  an  integral  part  of  these  statements 
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CENTER  TELEPHONE  COMPANY 

STATEMENTS  OF  INCOME  AND  RETAINED  EARNINGS 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  and  19X8 


19X9 


OPERATING  REVENUES: 

Basic  Local  Network  Services 

Network  Access  Services 

Long  Distance  Network  Services 

Miscellaneous 

Less:  Uncollectible  Revenues 

OPERATING  EXPENSES: 

Plant  Specific  Operations 
Plant  Nonspecific  Operations 
Depreciation  and  Amortization 
Customer  Operations 
Corporate  Operations 

OPERATING  TAXES: 

Federal  and  State  Income 

Taxes  -  Operating  (Notes  10  and  11) 

Other  Operating  Taxes 

Provision  for  Deferred  Taxes  (Note  10) 

Investment  Credits  -  Net 


OPERATING  INCOME: 

FIXED  CHARGES: 

Interest  on  Long-Term  Debt 
Interest  Charged  to  Construction 
-  Credit 

NONREGULATED  INCOME  -  NET  (Note  4) 

NET  INCOME  FOR  PERIOD 

Retained  Earnings  - 

January  1,  19X9  and  19X8 
Dividends  Declared 
Retained  Earnings  - 

December  31,  19X9  and  19X8 
Earnings  Per  Share  of 

Common  Stock  -  Average 


;  836,822 
125,042 
897,300 
144,435 
^24.000) 

1.979.599 


564,486 

187,162 

274,691 

94,473 

157, 4?3 

1.278.265 


159,845 

225,013 

31,566 

6.201 

422.625 

278.709 


88,432 


19X8 


12 

,251) 

86 

.181 

19 

.902 

212,430 


405,626 
05.910) 

582.146 


$   862,205 
-  0  - 
775,073 
147,100 
r24.500) 
1.759.878 


480,509 
393,143 

78,772 

134.127 

1.086.551 


170,687 

204,230 

29,468 

1.640 

406.025 

267.302 


85,854 

(1,516) 
84.338 

10.593 


193,557 


235,153 
(23.084) 


$      2.07 
The  accompanying  notes  are  an  integral  part  of  these  statements. 
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CENTER  COUNTY  TELEPHONE  COMPANY 

STATEMENTS  OF  CASH  FLOWS 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  AND  19X8 


19X9 


CASH  FLOWS  FROM  OPERATING  ACTIVITIES: 

Cash  Received  from  Consumers 
Cash  Paid  to  Suppliers  and  Employees 
Interest  Paid 
Taxes  Paid 

Net  Cash  Provided  by 
Operating  Activities 


$1,962'580 
(1,159,158) 
(86,181) 
M01.316- 


19X8 


1 


315,925 


$1,733,289 
.  (960,459) 
(84,338) 
(376.643) 


311,849 


1.278.265 


1.086.551 


CASH  FLOWS  FROM  INVESTMJG  ACTIVITIES:  , 

Construction  and  Acquisition  of  Plant  (619,281) 

Investment  in  CATV  Plant  (6,425) 

Investment  in  Nonregulated  CPE  (103,618) 

Plant  Removal  Costs  (18,359) 
(Increase) /Decrease  In:               t'' ' 

Materials  Inventory  (29,749) 

Notes  Receivable  500 

Deferred  Maintenance  and  Retirements  5,000 

Nonregulated  Income  19.902 

Net  Cash  Used  in  Investing  Activities  (752,030) 


(507,617) 
(18,246) 

(27,216) 

(19,478) 
1,000 
(45,000) 
10.593 
(605,964) 


CASH  FLOWS  FROM  FINANCING  ACTIVITIES: 

Dividends  Paid 

Debt  Proceeds 

Payments  on  Short-term  Debt       '  C 

Increase/ (Decrease)  In: 

Consumer  Deposits  and  , 

Advance  Payments  •  ' 

Net  Cash  Provided  by 

Financing  Activities 

Net  Increase/ (Decrease)  in  Cash 
Cash  -  Beginning  of  Year 

.  i. 
Cash  -  End  of  Year 


(35,910) 
465,200 
(8,800) 


6.832 

427.322 

(8,783) 
158.083 

^ 

149.300 

(23,084) 
386,000 
(7,500) 


4,200 


359.616 

65,501 
92.582 


irt  of  these  statements. 


The  accompanying  notes  are  an  integral  part  of  these  statements, 


s/ 
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CENTER  COUNTY  TELEPHONE  COMPANY 

STATEMENTS  OF  CASH  FLOWS 

FOR  THE  YEARS  ENDED  DECEMBER  31,  19X9  AND  19X8 


RECONCILIATION  OF  NET  MARGINS  TO  NET  CASH  PROVIDED 
BY  OPERATING  ACTIVITIES: 


19X9 


19X8 


Net  Margins 

Less:  Nonregulated  Income 
Net  Income  from  Regulated  Operations 
Adjustments  to  Reconcile  Net  Margins 
to  Net  Cash  Provided  by  Operating 
Activities: 

Depreciation  and  Amortization 
Provision  for  Uncollectible  Accounts 

Receivable 
(Increase) /Decrease  In: 

Customer  and  Other  Accounts 

Receivable 
Current  and  Accrued  Assets-Other 
Prepaid  Taxes 
Other  Prepaid  Expenses 
Increase/ (Decrease)  In: 
Accounts  Payable 
Accrued  Taxes 
Other  Current  Liabilities 
Deferred  Credits 
Total  Adjustments 

Net  Cash  Provided  by  Operating 
Activities 


212,430 
(19.902) 


193,557 
no. 593) 


192,528 

182,964 

274,691 

253,509 

10,107 

(3,610) 

(27,126) 
8,774 
10,000 
3,016 

(22,979) 

5,119 
(10,000) 
(5,426) 

(166,795) 
17,510 
(579) 
(6,201) 

(126,472) 
37,742 
(638) 
1,640 

123.397 


3.g8.885 


S   311.849 


The  accompanying  notes  are  an  integral  part  of  these  statements. 
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CENTER  TELEPHONE  COMPANY 

NOTES  TO  FINANCIAL  STATEMENTS 

DECEMBER  31,  19X9  AND  DECEMBER  31,  19X8 


H  PROVIDED 


SUMMARY  OF  SIGNIFICANT  ACCOUNTING  POLICIES: 

Include  a  brief  description  of  the  reporting  entity's  significant 
accounting  policies  in  accordance  with  Accounting  Principles  Board 
Opinion  No.  22,  Disclosure  of  Accounting  Policies. 

Disclosure  of  accounting  policies  should  identify  and  describe  the 
accounting  principles  followed  by  the  borrower  and  the  methods  of 
applying  those  principles  that  materially  affect  the  determination  of 
financial  position,  cash  flows,  and  results  of  operations. 

Disclosures  of  accounting  policies  do  not  have  to  be  duplicated  in 
this  section  if  presented  elsewhere  as  an  integral  part  of  the 
financial  statements. 

ASSETS  PLEDGED:  ' 

f 

Substantially  all  assets  are  pledged  as  security  for  the  long-term 
debt  to  REA. 


art  of  these  statements. 


PREPAID  EXPENSES: 

Following  is  a  summary  of  the  amounts  recorded  as  prepaid  items  as  of 
December  31,  19X9  and  19X8: 


Prepaid  Taxes 
Prepaid  Insurance 
Prepaid  Rent 


NONREGULATED  INVESTMENTS: 


CATV  Plant  in  Service 

CATV  Plant  Under  Construction 

Total  CATV  Plant 
Less:  Accumulated  Depreciation 

Net  CATV  Plant 


19X9 

$10,000 

3,000 

36.185 

$49.185 


19X8 

$20,000 

3,000 

39.201 

$62.201 


19X9 

$430,440 
9.051 

439,491 
25.980 

$413.511 


19X8 


$420,940 
6.500 

427,440 
20.354 

$407.086 


CATV  plant  in  service  and  under  construction  is  stated  at  cost.  The 
company  provides  for  depreciation  on  a  straight-line  basis  at  annual 
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rates  which  will  amortize  the  depreciable  property  over  its  estimated 
useful  life. 

The  offering  of  CATV  services  does  not  involve  the  joint  or  shared 
use  of  assets  in  the  provision  of  regulated  and  nonregulated 
services. 


1?X9 


Nonregulated  Customer  Premises 
Equipment  -  Leased 

Less:   Accimulated  Provisions 
for  Depreciation 


$109,699 


6.081 

$103.618 


19X8 


-  0  - 


-  0  - 


?  -  0  - 


Nonregulated  CPE  is  stated  at  cost.   The  company  provides  for 
depreciation  on  a  straight-line  basis  at  an  annual  rate  of 
depreciation  which  will  amortize  the  cost  of  the  equipment  over  its 
estimated  useful  life.   The  leasing  of  nonregulated  customer  premises 
equipment  does  not  involve  the  joint  or  shared  use  of  assets  in  the 
provision  of  regulated  and  nonregulated  services. 

Following  is  a  summary  of  net  income  from  nonregulated  investments 
for  the  year  ending  December  31,  19X9: 


Income  from  Operations 
Expenses 


CATV 

$32,425 
18.834 

$13.591 


Deregulated 
CPE 

$9,151 
2.840 

$6,3i; 


Total 

$41,576 
21.674 

$19.902 


Income  tax  expense  totaled  $3,556,  of  which  $2,883  was  applicable  to 
CATV  operations  and  $673  was  applicable  to  CPE  leasing  activities. 

DEFERRED  CHARGES: 

The  balance  consists  of  the  unamortized  portion  of  the  unprovided  for 
loss  in  service  value  of  plant  retired. 


Description 
Aerial  Plant 


Original  Balance 

Net  of  Income-Tax 

Date     Savings 

1/1/X7         50,000 


Unamortized  Balance 
1?X9       19X8 


40,000 


45,000 


The  Public  Utilities  Commission  granted  the  company  permission  to 
amortize  this  loss  over  a  ten-year  period  net  of  income  tax  savings 
of  $10,542. 
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6.   INVESTMENT  IN  TELEPHONE  PLANT:    | 

Telephoiie  plant  in  service  and  under  construction  is  stated  at  cost. 
Listed  below  are  the  major  classes  of  the  telecommunications  plant 
as  of  December  31,  19X9  and  19X8: 


Land 

Motor  Vehicles 
Special  Purpose  Vehicles 
Other  Work  Equipment 
Buildings 

Furniture  and  Office  Equipment 
Central  Office  Equipment 
Customer  Premises  Wiring 
Poles,  Cables,  and  Wire 
Telecommunications  Plant  in 
Service  -  Unclassified 


19X9 


$         64,601 

76,417 

58,908 

43,582 

564,509 

87,045 

3,171,162 

64,231 

2,458,895 

gll.9^0 


!??{? 


64,601 
76,043 
64,679 
40,022 
500,267 
79,039 

2,746,871 
73,915 

2,300,411 

704.705 


The  company  provides  for  depreciation  on  a  straight-line  basis  at 
annual  rates  which  will  amortize  the  depreciable  property  over 
its  estimated  useful  life.   Such  provision  as  a  percentage  of  the 
average  balance  of  telephone  plant  in  service  was  7.2  percent  in 
19X9  and  7.1  percent  in  19X8.  ^ 

Individual  plant  depreciable  rates  are  as  follows: 


which  $2,883  was  applicable  to 
e  to  CPE  leasing  activities. 


i   portion  of  the  unprovided  for 


Unamortized  Balance 
19^9  19X8 


i  the  company  permission  to 
iod  net  of  income  tax  savings 


Motor  Vehicles 

Special  Purpose  Vehicles 

Other  Work  Equipment 

Buildings  '" 

Furniture  and  Office  Equipment 

Central  Office  Equipment 

Customer  Premises  Wiring 

Outside  Plant  -  Aerial  and  Buried  Cable 

Outside  Plant  -  Pole  Lines  and  Aerial  Wire 


7.   TELEPHONE  PLANT  ADJUSTMENT: 


25% 
13% 
16% 

4% 
10% 

4% 
10% 

5% 
20% 


This  adjustment  represents  the  difference  between  the  amount  paid  for 
the  telephone  plant  plus  associated  expenses  and  the  original  cost  of 
the  plant  less  the  associated  depreciation.   The  company  is 
amortizing  the  adjustment  over  a  19  1/2  year  period  in  accordance 
with  an  order  from  the  Public  Utility  Commission. 

Annual  amortization  equals  $9,000. 
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8.   MORTGAGE  NOTES: 


Long-term  debt  is  represented  by  mortgage  notes  payable  to  the 
United  States  of  America.  Following  is  a  summary  of  outstanding 
long-term  debt: 


;9X9 


5%  Notes  due  December  31,  19X6 
Less:  Current  Maturities 


$4,739,304 
146.646 


19X8 


$4,274,104 
145.998 


S4. 592. 658  $4.128.106 

As  of  December  31,  19X9,  there  were  no  unadvanced  funds. 

Principal  and  interest  installments  on  the  above  notes  are  due 
quarterly  in  equal  amounts  of  $63,200.   The  maturities  of  long-term 
debt  for  each  of  the  five  years  succeeding  the  balance  sheet  date  is 
as  follows: 


19X0 
19X1 
19X2 
19X3 
19X4 


$146,649 
$153,839 
$155,743 
$143,000 
$139,976 


The  long-term  debt  agreements  contain  restrictions  on  the  payment  of 
dividends  or  redemption  of  capital  stock.   The  terms  of  the  Mortgage 
Agreement  require  the  maintenance  of  defined  amounts  of  member's 
equity  and  working  capital  after  payment  of  dividends.  Under  these 
provisions  approximately  $293,688  of  retained  earnings  was  available 
for  payment  of  dividends  at  December  31,  19X9. 

9.  PENSION  PLAN: 

Substantially  all  employees  of  the  company  are  covered  by  the  XYZ 
Retirement  and  Security  plan,  a  multiemployer  plan.   Pension  expense 
for  the  years  ended  19X9  and  19X8  was  $12,000.00  and  $11,500.00, 
respectively. 

10.  INCOME  TAXES  AND  DEFERRED  INCOME  TAXES: 

The  company  uses  a  different  method  of  depreciation  on  plant 
additions  for  income  tax  purposes.   As  provided  by  the  Economic 
Recovery  Tax  Act  of  1981,  the  company  has  elected  to  use  the 
Accelerated  Cost  Recovery  System  (ACRS)  method  of  depreciation  for 
plant  additions  after  1980.   In  addition  to  the  different 
depreciation  practices  for  book  and  tax  purposes,  the  company  does  not 
capitalize  extraordinary  maintenance  and  retirements  and  cost  of 
removal  charges  for  tax  purposes.  Provision  is  made  in  the  statements 
of  income  and  retained  earnings  for  the  taxes  deferred  as  a  result  of 
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the  above  timing  differences.   The  differences  between  accounting  for 
book  and  tax  purposes  pertaining  to  income  taxes  and  investment  tax 
credits  are  accounted  for  using  the  normalization  method  of 
accounting,  as  is  required  for  property  placed  in  service  after 
December  31,  1980,  under  the  Economic  Recovery  Tax  Act  of  1981. 

11.  INVESTMENT  TAX  CREDITS: 

The  company  follows  the  practice  of  recording  investment  tax  credits 
as  deferred  income,  to  be  amortized  over  the  life  of  the  assets 
providing  the  credit  as  required  by  thd^ Public  Service  Commission. 
Accordingly,  Federal  income  tax  expense  at  December  31,  19X9  was 
reduced  $7,400  by  the  investment  tax  credit  amortization. 

12.  COMMITMENTS: 

The  company  has  executed  contracts  for  construction  programs  for 
approximately  $225,000  at  December  31,  19X9.   The  amount  unpaid 
against  these  commitments  at  December  31,  19X9  is  $185,000. 

BILLING  CODE  34«0-1$-C 


ii> 


1991 
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Appendix  C  to  Part  1773 — Sample 
Management  Letter — Electric  and 
Telephone 

REA  requires  that  CPAs  auditing  REA 
borrowers  provide  a  management  letter  in 
accordance  with  {  1773.34.  REA  requires  that 
this  letter  bear  the  same  date  as  the  auditor's 
report  and  be  addressed  to  the  borrower's 
board  of  directors.  The  CPA  is  required  to 
sign  the  auditor's  report,  report  on 
compliance,  report  on  internal  controls,  and 
management  letter. 

Certified  Public  Accountants,  1600  Main 
Street,  City,  State  24105,  March  2, 19X0, 
Board  of  Directors 

We  have  audited  the  flnanciat  statements 
of  (company)  for  the  years  ended  December 
31. 19X9  and  19X&  and  have  issued  our 
report  thereon  dated  March  2, 19X0. 

Comments 
A  statement  that  the  audit  has  been 


performed  in  accordance  with  7  CFR  Part 
1773. 

A  statement  as  to  whether  any  special 
report,  summary  of  recommendations  or 
similar  communications  was  furnished  to  the 
borrower's  management  during  the  course  of 
the  audit  or  during  interim  audit  work. 

Required  Comments  on  Specified  Financial 
and  Accounting  Matters  (as  detailed  in 
§  1773.34). 

Accounting  and  Records 
Materials  Control 
Compliance  with  REA  Security  Instrument 

Provisions 
Reports  to  REA 
Service  Contracts 
Income  Tax  Status 

Related  Party  Transactions  > 

Deferred  Debits  and  Deferred  Credits 
Depreciation  Rates 
Insurance  Certification 
Other  Comments  and  Recommendations 

This  letter  supplements  the  information 
included  in  the  financial  statements  and 


notes.  It  is  intended  solely  for  the  use  of 
management,  the  Rural  Electrification 
Administration,  and  supplemental  lenders 
and  should  not  be  used  for  any  other  purpose. 

In  accordance  with  the  terms  of  our  audit 
agreement,  we  are  enclosing  copies  of  the 
auditor's  report,  report  on  compliance,  report 
on  internal  controls,  and  management  letter 
for  each  member  of  the  Board,  the  Manager, 
and  other  required  distribution.  Two  copies 
of  the  auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and  management 
letter  should  be  transmitted  to  the  REA  and 
one  copy  transmitted  to  each  supplemental 
lender,  where  applicable. 
Certified  Public  Accountants 

Dated:  October  11, 1991. 

Gary  C.  Byrne, 

Administrator. 

|FR  Doc.  91-28759  Filed  12-2-91;  8:45  am| 
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notes.  It  is  intended  solely  for  the  use  of 
management,  the  Rural  Electrification 
Administration,  and  supplemental  lenders 
and  should  not  be  used  for  any  other  purpose. 

In  accordance  with  the  terms  of  our  audit 
agreement,  we  are  enclosing  copies  of  the 
auditor's  report,  report  on  compliance,  report 
on  internal  controls,  and  management  letter 
for  each  member  of  the  Board,  the  Manager, 
and  other  required  distribution.  Two  copies 
of  the  auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and  management 
letter  should  be  transmitted  to  the  REA  and 
one  copy  transmitted  to  each  supplemental 
lender,  where  applicable. 
Certified  Public  Accountants 

Dated:  October  It.  1991. 

Gary  C.  Byrne, 

Administrator. 

|FR  Doc.  91-28759  Filed  12-2-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Agency  Information  Collection  Under 
Office  of  Management  and  Budget 
(0MB)  Review  for  Policy  on  Audits  of 
REA  Borrowers 

agency:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Expedited  information 
collection  request. 

summary:  The  Rural  Electrification 
Administration  (REA)  has  requested  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  information 
collection  of  the  final  rule.  Policy  on 
Audits  of  REA  Borrowers  (part  1773),  on 
an  expedited  basis  by  December  27, 
1991.  This  final  rule  is  published 
elsewhere  in  this  Federal  Register  issue. 
Due  to  REA's  request  for  an  expedited 
review,  REA  is  publishing  the  supporting 
statement  for  this  information  collection, 
in  its  entirety,  in  this  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  December  IB,  1991. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  room  3201. 
Washington.  DC  20503:  or  to  USDA. 
Office  of  Information  Resources 
Management,  room  408W. 
Administration  Building,  Washington. 
DC  20250;  Attention:  Mr.  Don  Hulcher. 
FOR  FURTHER  INFORMA-PON  CONTACT! 
Mr.  Don  Hulcher.  address  as  above, 
(202)  720-6746. 

SUPPLEMENTARY  INFORMATION:  REA  has 
requested  that  OMB  approve  the 
information  collection  for  the  final  rule 
"Policy  on  Audits  of  REA  Borrowers"  on 
an  expedited  basis  to  facilitate  an 
effective  date  of  December  31, 1991.  This 
final  rule  is  published  elsewhere  in  this 
issue. 

The  standard  REA  security  instrument 
contains  a  provision  requiring  REA 
borrowers  to  prepare  and  furnish  to 
REA,  at  least  once  during  each  12- 
month  period,  a  full  and  complete  report 
of  its  financial  condition,  operations, 
and  cash  Hows,  in  form  and  substance 
satisfactory  to  REA,  audited  and 
certified  by  an  independent  certified 
public  accountant  (CPA).  satisfactory  to 
REA.  and  accompanied  by  a  report  of 
such  audit,  in  form  and  substance 
satisfactory  to  REA.  The  required  report 
is  prepared  as  of  a  fiscal  year  end 
established  by  the  borrower.  Part  1773 
sets  forth  the  requirements  for 
performing  and  submitting  annual  audit 
reports  to  REA.  Approximately  75%  of 
the  REA  borrowers  have  established 
fiscal  years  ending  as  of  December  31. 


Therefore,  it  is  critical  that  the  final  rule 
"Policy  on  Audits  of  REA  Borrowers" 
and  the  information  collection  become 
effective  for  audits  "as  of  December  31. 
1991.  Since  this  information  is  collected 
only  once  a  year.  REA  will  lose  an  entire 
year's  information  reporting  under  the 
revised  regulation  if  part  1773  is  not 
effective  for  audits  "as  pf  December  31. 
1991. 

An  effective  date  of  December  31. 
1991.  will  also  eliminate  any  confusion 
or  uncertainty  for  the  borrowers  and 
their  CPAs  as  to  which  audit 
requirements  prevail.  While  all  audit 
work  is  performed  as  of  the  fiscal  year 
end  (for  example.  December  31).  a 
substantial  portion  of  the  audit 
procedures  are  performed  during  first 
quarter  of  the  following  year.  If  part 
1773  becomes  effective  in  January  or 
February,  1992.  many  CPAs  may  be 
uncertain  as  to  what  procedures  to 
apply.  The  resulting  information 
collected  by  REA  may  be  inconsistent. 
Therefore,  to  ensure  uniformity  in 
auditing  and  reporting  procedures  and 
to  ensure  that  the  information  collected 
by  REA  is  not  improperly  skewed,  it  is 
essential  that  an  effective  date  of 
December  31, 1991,  be  imposed. 

The  supporting  statement  for  the 
information  collection  associated  with 
part  1773  is  as  follows: 

A.  lustification 

1.  Explain  the  circumstances  that 
make  the  collection  of  information ' 
necessary. 

The  requested  financial  statements 
are  needed  to  (1)  evaluate  borrowers' 
financial  performance,  (2)  determine 
whether  current  loans  are  at  financial 
risk,  and  (3)  determine  the  credit 
worthiness  of  future  loans. 

Under  the  authority  of  the  Rural 
Electrification  Act  of  1936  (Act),  as 
amended  7  U.S.C.  901  et  seq.,  the 
Administrator  is  authorized  and 
empowered  to  make  loans  under  certain 
specified  circumstances.  As  a 
requirement  for  these  loans,  the  REA 
mortgage  in  Article  2,  Section  12, 
requires  the  Mortgagor  to  prepare  and 
furnish  financial  statements  to  REA  at 
least  once  during  each  12-month  period. 

Departmental  Regulation  1700-1, 
Basic  Office  of  Inspector  General 
Investigation/Audit  Organization  and 
Procedures,  further  requires  that  all 
audits  required  by  United  States 
Department  of  Agriculture  agencies  and 
conducted  by  nonfederal  auditors  be  . 
performed  in  accordance  with  generally 
accepted  government  auditing  standards 
(GAGAS). 

2.  Indicate  how,  by  whom,  and  for 
what  purpose  the  information  is  to  be 
used  and  the  consequence  to  Federal 


program  or  policy  activities  if  the 
collection  of  information  was  not 
conducted. 

REA.  in  representing  the  Federal 
Government  as  Mortgagee  and  in 
furthering  the  objectives  of  the  Act. 
relies  on  the  information  provided  by 
the  borrowers  in  their  financial 
statements  to  make  lending  decisions  as 
to  borrowers'  credit  worthiness  and  to 
assure  that  loan  funds  are  approved, 
advanced,  and  disbursed  for  proper  Act 
purposes.  These  financial  statements  are 
audited  by  a  certified  public  accountant 
to  provide  independent  assurance  that 
the  data  being  reported  are  properly 
measured  and  fairly  presented.  If  this 
information  is  not  obtained.  REA  would 
not  be  able  to  make  informed  lending 
decisions  and  would  be  unable  to 
effectively  administer  its  programs. 

3.  Describe  any  consideration  of  the 
use  of  improved  information  technology 
to  reduce  burden  and  any  technical  or 
legal  obstacles  to  reducing  burden. 

The  financial  statements  are  prepared 
by  the  borrowers  from  general 
accounting  records  and  audited  by  the 
certified  public  accountants  utilizing 
audit  programs  established  within  the 
individual  accounting  firms.  REA 
prescribes  general  audit  procedures  and 
documentation  requirements  but  does 
not  regulate  the  method  in  which  the 
accounting  records  are  maintained  or 
the  audit  steps  are  performed. 
Borrowers  may  use  either  manual  or 
automated  accounting  systems,  as  best 
fit  their  needs,  and  CPAs  may  use 
manual  or  automated  auditing  systems. 

4.  Describe  efforts  to  identify 
duplication. 

The  general  purpose  financial 
statements  for  REA  borrowers  with 
fiscal  dates  other  than  December  31  are 
not  duplicated  on  any  other  report.  The 
reports  required  by  GAGAS  on 
compliance  testing  and  internal  controls 
are  not  duplicated  in  any  other  format. 
Interim  financial  reports  that  may 
duplicate  data  submitted  in  the  annual 
report  are  not  required  to  be  prepared.  If 
borrowers  elect  to  prepare  interim 
reports  for  managements'  evaluations, 
they  are  not  required  to  furnish  these 
reports  to  REA. 

5.  Show  specifically  why  any  similar 
information  already  available  cannot  be 
used  or  modified  for  use  for  the 
purpose(s)  described  in  2. 

General  purpose  financial  information 
is  provided  at  December  31  for  all 
borrowers.  This  information,  however,  is 
not  audited  and  does  not  contain  the 
compliance  testing  required  under 
GAGAS. 

6.  If  the  collection  of  information 
involves  small  businesses  or  other  small 
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entities,  describe  the  methods  used  to 
minimize  burden. 

The  burden  placed  on  small  business 
is  .minimized  because  the  information 
reported  in  the  financial  statements  may 
be  taken  directly  from  the  borrowers' 
accounting  records.  REA  continually 
reviews  the  information  collected  to 
determine  whether  it  is  possible  to 
reduce  the  burden  for  all  REA 
borrowers. 

7.  Describe  the  consequence  to 
Federal  program  or  policy  activities  if 
the  collection  were  conducted  less 
frequently. 

The  annual  reporting  of  financial 
information  is  considered  the  standard 
for  all  business  enterprises.  Collecting 
the  information  less  frequently  would 
delay  REA's  analysis  of  the  borrower's 
financial  strength,  thereby  adversely 
impacting  current  lending  decisions.  It 
would  also  delay  corrective  action  on 
improper  accounting  issues  and 
fmancial  downturns. 

8.  Explain  any  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  manner  inconsistent  with 
the  guidelines  in  5  CFR  1320.6. 

No  special  circumstances  exist  that 
require  the  collection  to  be  conducted  in 
a  manner  inconsistent  with  the 
guidelines  in  5  CFR  1320.6. 

9.  Describe  efforts  to  consult  with 
persons  outside  the  agency  to  obtain 
their  views  on  the  availability  of  data, 
frequency  of  collection,  the  clarity  of 
instructions  and  recordkeeping, 
disclosure  or  reporti.ig  format  (if  any), 
and  on  the  data  elements  to  be 
recorded,  disclosed,  or  reported. 

Each  program  participant  signs  a 
mortgage  agreement  that  specifically 
requires  the  submission  of  annual, 
audited  financial  statements.  Therefore, 
all  REA  borrowers  are  fully  aware  of  the 
reporting  requirements  and  additional 
consultations  are  not  made.  When 
revisions  are  made  in  the  audit  reporting 
requirements.  Part  1773  is  published  in 
the  Federal  Register  and  public 
comment  is  invited. 

10.  Describe  any  assurance  of 
confidentiality  provided  to  respondents 
and  the  basis  for  the  assurance  in 
statute,  regulation,  or  agency  policy. 

The  financial  statements  do  not 
contain  information  requiring 
confidentiality. 


11.  Provide  additional  justification  for 
any  questions  of  a  sensitive  nature,  such 
as  sexual  behavior  and  attitudes, 
religious  beliefs,  and  other  matters  that 
are  commonly  considered  private. 

The  financial  statements  do  not 
contain  questions  of  a  sensitive  nature. 

12.  Provide  estimates  of  annualized 
cost  to  the  Federal  Government  and  to 
the  respondents.  Also  provide  a 
description  of  the  method  used  to 
estimate  cost,  which  should  include 
quantification  of  hours,  operational 
expenses  (such  as  equipment,  overhead, 
printing,  and  support  staff)  and  any 
other  expense  that  would  not  have  been 
incurred  without  the  paperwork  burden. 

The  following  is  a  summary  of  the 
estimated  costs: 

Annual  Cost  to  the  Federal  Government' 

a.  Review  and  processing  of  audit 
reports 


Professional  Time: 

1,800  responses X 6.0  hra.X$20= 
Clerical  Time: 

1.800  responses  X  2.0  hrs.X$9= 

Totb  1 - 


248,400 


Annual  Cost  to  Respondents:  (Refer  to 
chart  in  13  below.) 

b.  Notification  of  selection  of  the  CPA 


Professional  Time: 

100  responses  X  0.2  hr8.X$25= 
Clerical  Time: 

100  responsesxO.4  hr8.X$10= 

Total 


$500 
400 


c  Submission  of  auditor's  report 


Professional  Time: 

1,800  responses  X  0.0  hr8.X$25= 
Clerical  Time: 

1.800  responses  X  0.2  hrs.xSlO^ 

Total ~ 


900 


Professional  Time: 

1,800  respon8e8X8.0  hrs.X$25=    $360,000 
Clerical  Time: 

1.800  responses  X  3.0  hrs.X$10=       54.000 

Total „ 414,000 

Total ._ „ 418.500 


Annual  Cost  to  Certified  Public 
Accountants: 

e.  Notification  of  participation  in  a 
peer  review  program 


$0 
3.600 


3.000 


d.  Submission  of  plan  of  corrective 
action 


Professional  Time: 

10  respon»e8X.2  hrs.X$100= 
Clerical  Time: 

10  responses X. 4  hr8.X$  15  = 

Total 


$200 
60 


260 


f.  Submission  of  peer  review  report 


Professional  Time: 

16,000 

150  responsesx.O  hr8.X$100= 
Clerical  Time: 

$0 

32.400 

150  re8ponsesx.2  hrs.xS  15= 

450 

Total 450 


g.  Notification  of  Scope  Limitation 

Professional  Time: 

2re8pon8e8X.2hr».X$100=  $40 

Clerical  Time: 

2  responses v.o  hrs.X$  15=  0 


Total. 


40 


h.  Notification  of  Irregularities 

Professional  Time: 

10  responsesXl.O  hr.X$100= 
Clerical  Time: 

10  responsesXl.O  hr.x$  15= 

Total 

Total „ -- 


$1,000 

150 

1,150 
1.900 


13.  Provide  estimates  of  the  burden  of 
the  collection  of  information. 

The  following  chart  describes  the 
reporting  burden  on  borrowers  and 
certified  public  accountants: 


Loan  application  Item* 


b  Seleclion  of  CPA 

c.  Auditor'*  repot 

d.  Pian  o1  corrective  action.. 


No.  of 
respondents 


100 
1JO0 

i.aoo 


1*3  of 
responses/ 
raspondent 


Total  arvmal 
responses 


too 

1.800 
14P0 


Hours  per 


.6 

.2 
11.0 


Total 
hours 


eoo 

360.0 
19.800.0 
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Professional  Time: 

1.800  responses X 8.0  hrs.X$25=    $360,000 
Clerical  Time: 

1,800  responses  X  3.0  hrs.X$10=       54.000 

Total _._ ~ 414.000 

Total .- ~ 418.500 


Annual  Cost  to  Certified  Public 
Accountants: 

e.  Notification  of  participation  in  a 
peer  review  program 


Professional  Time: 

10  re8pon8e8X.2  hrs.X$100= 
Clerical  Time: 

10  responses X. 4  hrs.xS  15= 

Total 


$200 
60 


260 


f.  Submission  of  peer  review  report 


;$20= 
x$9= 


Professional  Time: 
$216,000  150  responsesx.O  hr<.X$100= 

Clerical  Time: 
32.400  150re9pon8e8X.2hr8.X$15= 


$0 
450 


248,400 


Total. 


450 


nts:  (Refer  to 
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25= 
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$500 

400 


g.  Notification  of  Scope  Limitation 

Professional  Time: 

2  responses X. 2  hrs.X$100='  $40 

Clerical  Time: 

2  responses  y,.0hrs.x$  15=  0 


Total. 


ir's  report 


900 


X$25=  $0 

X$10=  3.600 


h.  Notification  of  Irregularities 

Professional  Time: 

10  responsesXl.O  hr.X$100= 
Clerical  Time: 

10  responsesXl.O  hr.x$  15= 

Total 

Total 


40 


$1,000 

150 

1.150 
1.900 


3.600 


)f  corrective 


13.  Provide  estimates  of  the  burden  of 
the  collection  of  information. 

The  following  chart  describes  the 
reporting  burden  on  borrowers  and 
certified  public  accountants: 


No.  o( 

No.  of 
responses/ 

Total  annual 

responses 

Hourapar 
luiponao 

Total 

hours 

fMpondenl 

- 

100 

tjoo 

1,800 

1 
1 
t 

too 

1,800 

.6 

2 

11.0 

eo.o 

3600 
19.800.0 
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Ijjan  application  items 

_   .,         1 

No  0) 
respondents 

No  of 
responses/ 
respondent 

Total  anrtual 
responses 

Hours  per 
response 

Total 
hours 

10 

150 

2 

10 

1 

1 
.1 

1 

3.872 

10 

150 

2 

10 

.6 
.2 

2 

2.0 

6.0 

f.  Sut>mission  peer  review 



30.0 

g.  Scope  limitation 

h.  Irreguianties 

h — "-" 

.4 
20.0 



Totals 

20.276.4 

! 

b.  Notification  of  selection  of  the  CPA. 
This  collection  is  necessary  only  when 
the  borrower  changes  CPA  firms.  It  is 
estimated  that  each  year,  approximately 
100  borrowers  select  a  CPA  firm 
different  from  the  previous  year. 
Preparation  will  require  approximately 
30-40  minutes. 

c.  Submission  of  auditor's  report.  All 
REA  borrowers  (approximately  1,800) 
are  required  to  submit  copies  of  the 
audited  financial  statements  and 
auditors'  reports.  Mailing  should  take  no 
more  than  10  minutes. 

d.  Submission  of  plan  of  corrective 
action.  It  is  estimated  that  all  borrowers 
will  have  recommendations  of  some 
nature  that  will  require  a  response.  The 
average  preparation  time  is  estimated  at 
8  hours  of  professional  time  to  develop 
the  response  and  3  hours  of  clerical  time 
to  type  and  submit  the  response. 

e.  Notification  of  participation  in  a 
peer  review  program.  Only  those  CPA 
firms  that  have  not  previously  audited 
REA  borrowers  must  submit  this 
information.  It  is  estimated  that  only  10 
new  firms  enter  the  REA  program  each 


year.  Preparation  will  require 
approximately  30-40  minutes. 

f.  Submission  of  peer  review  report. 
Each  CPA  firm  must  have  a  peer  review 
performed  every  three  years. 
Approximately  450  firms  audit  within 
the  REA  program;  therefore, 
approximately  150  firms  must  submit 
their  reports  each  year.  Submission 
requires  mailing  only  which  we  estimate 
should  take  no  more  than  10  minutes. 

g.  Notification  of  Scope  Limitation. 
Scope  limitations  are  very  rare; 
therefore,  we  estimate  no  more  than  2 
each  year.  Notification  is  made  by 
telephone.  We  estimate  that  this 
communication  should  take  no  more 
than  10  minutes. 

h.  Notification  of  irregularities.  We 
estimate  that  10  irregularities  occur  each 
year.  Notification  must  be  in  writing. 
Preparation  of  the  notice  will  require  an 
average  of  1  hour  of  professional  time 
and  1  hour  of  clerical  time. 

14.  Explain  reasons  for  changes  in 
burden,  including  the  need  for  any 
increase. 


There  is  no  previously  calculated 
record  of  burden  hours. 

15.  For  collections  of  information 
whose  results  are  planned  to  be 
published  for  statistical  use,  outline 
plans  for  tabulation,  statistical  analysis, 
and  publication.  Provide  the  time 
schedule  for  the  entire  project,  including 
beginning  and  ending  dates  of  the 
collection  of  information,  completion  of 
report,  publication  dates,  and  other 
actions. 

The  information  collected  will  not  be 
published  for  statistical  use. 

B.  Collection  of  Information  Employmg 
Statistical  Methods 

There  is  no  collection  of  information 
employing  statistical  methods. 

Dated:  November  25, 1991. 
Gary  C  ByriM, 

Administrator. 

(FR  Doc.  91-28758  Filed  12-2-81;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 

Firearms 

27  CFR  Part  5 

IT.D.  ATF-317;  Re:  ID.  ATF-311,  T.D.  ATF- 
306,  Notice  Nos.  716,  403,  410,  583; 
91F009P) 

RIN:  1512-AA10 

Vodka:  Deferral  of  Compliance  Date 

agency:  Bureau  of  Aicohol,  Tobacco, 

and  Firearms  (ATF),  Deparlment  of  the 

Treasury. 

ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  final  rule  defers  the 
compliance  date  set  forth  in  T.D.  ATF- 
311  with  respect  to  the  citric  acid 
limitation  set  forth  in  section 
5.23(aj(3)(ii)  by  T.D.  ATF-306.  The 
deferral  of  the  compliance  date  is 
necessary  in  order  to  allow  ATF  to 
evaluate  the  disparate  sensory  test 
results  recently  received  concerning 
maximum  levels  for  the  use  of  citric  acid 
in  vodka. 

DATES:  This  document  is  effective  upon 
publication.  The  compliance  date  for 
§  5.23(a)(3)(ii)  with  respect  to  the  citric 
acid  limitation  is  September  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACr. 
David  W.  Brokaw,  Wine  and  Beer 
Branch,  (202)  927-8230. 
SUPPLEMENTARY  INFORMATION: 

Background 

T.D.  ATF-306,  (55  FR  49994,  dated 
December  4, 1990),  amended  27  CFR 
5.23(a)(3)  to  authorize  the  use  of  up  to  2 
grams  per  liter  (2,000  parts  per  miUion) 
of  sugar,  and  a  trace  amount  (defined  as 
150  milligrams  per  liter  or  150  parts  per 
million)  of  citric  acid  in  the  production 
of  vodka.  T.D.  ATF-306  was  effective 
January  3. 1991,  with  a  formula  and  label 
cancellation  date  of  March  4. 1991,  for 
products  not  made  within  the  limitations 
of  the  Treasury  decision. 

Petition 

On  .March  4, 1991.  .ATF  issued  T.D. 
ATF-311  (56  FR  8922)  deferring  the 
compliance  date  with  respect  to  the 
citric  acid  limitation  set  forth  in 
§  5.23(a)(3)(ii)  by  T.D.  ATF-306.  T.D. 
ATF-311  was  issued  in  response  to  a 
petition  from  Heublen,  Inc.,  for  the 
reconsideration  of  T.D.  ATF-306. 


Heubleins  petition  was  based  on  a 
representation  that  new  scientific 
information  and  data  not  previously 
available  had  come  to  their  attention 
concerning  ma.ximum  levels  for  the  use 
of  citric  acid  in  vodka. 

Notice  No.  716 

On  April  29, 1991,  ATF  issued  Notice 
No.  716  (56  FR  19623)  to  gather 
additional  information  by  inviting 
comments  from  the  public  and  industry 
as  to  whether  the  150  ppm  citric  acid 
limitation  set  forth  in  T.D.  ATF-306 
should  be  retained  or  revised.  During  the 
comment  period,  ATF  secured  an 
outside  testing  firm  to  conduct 
independent  testing  on  sensory 
threshold  levels  for  citric  acid  addition 
to  vodka. 

In  response  to  Notice  No.  716,  ATF 
received  ten  comments.  All  of  the 
comments  were  opposed  to  setting  a 
maximum  limitation  as  low  as  150  ppm 
for  the  addition  of  citric  acid  to  vodka. 
The  only  commenter  submitting  sensory 
test  data  from  independent  contractors 
was  Heublein,  Inc.  An  evaluation  of  the 
test  data  by  ATF  revealed  a  disparity 
between  the  Heublein  independent 
contractors'  test  results  and  the  sensory 
test  results  from  the  outside  firm. 
Therefore,  the  compliance  date  of 
December  4, 1991,  set  forth  in  T.D.  ATF- 
311  is  being  deferred  for  nine  months  in 
order  to  allow  time  to  resolve  the 
disparity  in  test  results. 

Notice  and  Public  Procedure 

Because  this  final  rule  merely 
postpones  the  compliance  date  with 
respect  to  the  citric  acid  requirement  in 
T.D.  ATF-306  in  order  to  evaluate 
recently  acquired  test  information 
submitted  by  the  industry  to  ATF.  and  in 
view  of  the  immediate  need  for  guidance 
to  the  industry  with  respect  to 
compliance  with  this  provision  in  T.D. 
ATF-306,  it  is  found  to  be  impractical 
and  contrary  to  the  public  interest  to 
issue  this  rule  with  notice  and  public 
procedure  thereon  under  5  U.S.C.  553(b) 
or  subject  to  the  effective  date  limitation 
of  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 


rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
does  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions; 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Disclosure 

Copies  of  the  petition,  the  notices,  the 
Treasury  decision,  and  all  comments  are 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
Room,  room  6300,  650  Massachusetts 
Avenue  NW.,  Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco, 
and  Firearms. 

Therefore,  pursuant  to  the  authority 
set  forth  in  27  U.S.C.  205(e).  ATF  is 
further  postponing  the  compliance  date 
with  respect  to  the  citric  acid  limitation 
set  forth  in  27  CFR  5.23(a)(3)(ii)  by  T.D. 
ATF-306.  The  compliance  date  is 
September  3, 1992. 

Signed:  November  12, 1991. 
Stephen  E.  Higgins, 
Director. 

Approved: 
|ohn  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
(FR  Doc.  91-29003  Filed  12-2-91;  9:42  am) 
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rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
does  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions; 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Disclosure 

Copies  of  the  petition,  the  notices,  the 
Treasury  decision,  and  all  comments  are 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
Room,  room  6300,  650  Massachusetts 
Avenue  NW.,  Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco, 
and  Firearms. 

Therefore,  pursuant  to  the  authority 
set  forth  in  27  U.S.C.  205(e).  ATF  is 
further  postponing  the  compliance  date 
with  respect  to  the  citric  acid  limitation 
set  forth  in  27  CFR  5.23(a)(3)(ii)  by  T.D. 
ATF-306.  The  compliance  date  is 
September  3, 1992. 

Signed:  November  12, 1991. 
Stephen  E.  Higgins. 
Director. 

Approved: 
|ohn  P.  Simpson. 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-29003  Filed  12-2-91:  9:42  am] 
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The  President 


Proclamation  6384  of  December  2,  1991 

I 
Geography  Awareness  Week,  1991  and  1992 

i 

By  the  President  of  the  United  States  of  America 


A  Proclamation 


I 


Coaches  know  that,  before  a  winning  team  can  prove  itself  on  the  field,  each 
of  its  members  must  master  the  "fundamentals."  The  same  principle  applies  to 
education;  thus,  our  efforts  to  restore  excellence  in  our  schools  include 
renewed  emphasis  on  the  basics.  One  of  the  key  aims  of  AMERICA  2000,  our 
strategy  to  achieve  our  National  Education  Goals,  is  to  ensure  that  this 
country's  students  demonstrate  competence  in  five  core  subject  areas:  mathe- 
matics, science,  English,  history,  and  geography.  The  study  of  geography, 
which  focuses  on  people  and  their  physical  surroundings,  not  only  goes  hand 
in  hand  with  the  study  of  history  and  science  but  also  gives  us  a  better 
understanding  of  current  world  events. 

Geography  has  been  a  determining  factor  in  the  social,  economic,  and  political 
development  of  every  nation  on  Earth;  indeed,  it  is  impossible  to  understand 
history  without  taking  into  account  the  location,  natural  resources,  and  other 
geographic  characteristics  of  nations.  When  we  study  the  geography  of  our  50 
States,  as  well  as  the  relationship  of  America  to  the  world  as  a  whole,  we  gain 
a  better  understanding  of  our  Nation's  history  and  development — and  a 
deeper  appreciation  of  its  diversity  and  splendor. 

While  most  geographic  features  of  our  Nation  and  the  planet  have  taken  shape 
over  thousands  of  years,  the  study  of  geography  gives  us  more  than  insight 
into  the  past;  it  also  equips  us  with  knowledge  that  we  need  to  understand  and 
to  participate  in  the  world  of  today.  As  advances  in  technology  bring  the 
world  closer  together,  and  as  democratic  reforms  in  many  nations  create  new 
opportunities  for  international  trade  and  travel,  the  mastery  of  geography 
becomes  increasingly  important.  If  the  United  States  is  to  remain  a  leader  in 
our  rapidly  changing  world,  then  our  citizens  must  be  able  to  recognize  the 
location  and  the  significance  of  events  abroad.  If  we  are  to  continue  to  enjoy 
success  in  the  complex  realms  of  foreign  policy  and  international  commerce, 
then  we  must  also  be  familiar  with  the  languages,  customs,  and  physical 
circumstances  of  our  neighbors  around  the  globe. 

Despite  the  importance  of  geography,  and  despite  the  fact  that  it  can  be  both 
fascinating  and  fun  for  students,  too  many  Americans  do  not  have  basic 
knowledge  in  this  field.  Too  many  schoolchildren — and  too  many  adults— are 
unable  to  locate  major  cities,  countries,  or  even  entire  continents  on  a  globe. 
Many  are  unaware  of  the  advantages  of  seaports  and  rivers  to  a  nation's 
security  and  commerce,  and  some  Americans  are  even  unable  to  locale  their 
own  communities  on  a  map. 

By  working  together  to  achieve  our  J^ational  Education  Goals,  we  can  change 
this  intolerable  situation.  During  Geography  Awareness  Week,  let  us  reaffirm 
our  determination  to  make  the  United  States  a  Nation  of  students.  As  parents 
and  as  teachers,  let  us  help  our  children  to  recognize  the  importance  of 
geography  and  other  basic  subjects,  and  by  word,  deed,  and  example,  let  us 
introduce  them  to  the  joys  of  lifelong  learning. 
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In  recognition  of  the  importance  of  the  study  and  mastery  of  geography,  the 
Congress,  by  House  Joint  Resolution  201,  has  designated  the  week  of  Decem- 
ber 1  through  December  7.  1991.  and  the  week  of  November  15  through 
November  21,  1992.  each  as  "Geography  Awareness  Week"  and  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of 
these  occasions. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  December  1,  1991,  and  the 
week  beginning  November  15,  1992,  as  Geography  Awareness  Week.  I  call 
upon  all  Americans  to  observe  these  occasions  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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portance  of  the  study  and  mastery  of  geography,  the 
it  Resolution  201,  has  designated  the  week  of  Decem- 
er  7,  1991.  and  the  week  of  November  15  through 
h  as  "Geography  Awareness  Week"  and  has  author- 
President  to  issue  a  proclamation  in  observance  of 

GEORGE  BUSH.  President  of  the  United  States  of 
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Proclamation  6385  of  December  2,  1991 

National  Home  Care  Week,  1991  and  1992 

J 
By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  day,  thousands  of  hardworking  men  and  women  bring  vital  home  health 
care  services  to  Americans  who  are  incapacitated  by  illness,  age,  or  disability. 
Working  in  association  with  more  than  12,000  home  care  agencies  across  the 
country,  these  dedicated  professionals  and  volunteers  play  an  important  part 
in  our  Nation's  total  health  care  system.  This  week,  we  honor  them  for  their 
many  contributions. 

The  administrators  and  employees  of  home  health  care  agencies  work  closely 
with  government  agencies  and  with  concerned  private  organizations,  including 
hospitals,  to  give  patients  a  welcome  alternative  to  institutionalized  care. 
Home  care  not  only  emphasizes  the  dignity,  comfort,  and  independence  of 
patients  but  also  affirms  the  importance  of  family  love  and  support  to  their 
well-being.  By  enabling  clients  to  prevent  or  to  postpone  costly  hospital  stays 
and  other  forms  of  inpatient  care,  home  care  has  often  proved  to  be  economi- 
cal, as  well. 

Thousands  of  nurses,  therapists,  social  workers,  and  others  provide  our 
Nation's  home  care  services,  and  each  of  them  deserves  our  recognition  and 
thanks.  Their  professionalism  and  compassion  are  making  a  real  difference  in 
the  lives  of  Americans  in  need. 

To  increase  public  awareness  of  and  support  for  our  Nation's  home  care 
agencies,  the  Congress,  by  House  Joint  Resolution  175.  has  designated  the 
weeks  beginning  December  1,  1991,  and  November  29,  1992,  as  "National 
Home  Care  Week"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  these  weeks. 

NOW.  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  Stat-s  of 
America,  do  hereby  proclaim  the  weeks  of  December  1  through  December  7, 
1991.  and  November  29  through  December  5,  1992,  as  National  Home  Care 
Week.  I  encourage  all  Americans — as  well  as  government  officials,  health  and 
social  service  providers,  insurance  companies,  and  private  voluntary  organi- 
zations— to  observe  these  weeks  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents  having 

!  general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

'  The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  930 

RIN  3206-AO43 

Training  Requirement  for  the 
Computer  Security  Act 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulation. 

summary:  This  regulation  implements 
Public  Law  100-235,  the  Computer 
Security  Act  of  1987,  which  requires 
training  for  all  employees  responsible 
for  the  management  and  use  of  Federal 
computer  systems  that  process  sensitive 
information.  Under  the  regulation 
agencies  will  be  responsible  for 
identifying  the  employees  to  be  trained 
and  providing  appropriate  training. 
EFFECTIVE  DATE:  January  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Constance  Guitian,  (202)  632-9769. 
SUPPLEMENTARY  INFORMATION:  On  June 
12, 1991,  the  Office  of  Personnel 
Management  published  proposed  rules 
on  this  subject  {56  FR  26942).  Four 
comments  were  received.  The 
Department  of  Education  suggested  that 
the  regulations  apply  to  all  computer 
information  systems.  The  regulation 
cannot  exceed  the  scope  of  the  law, 
which  gives  as  its  purpose  (section 
2(b)(4))  "to  require  mandatory  periodic 
training  for  all  persons  involved  in 
management,  use,  or  operation  of 
Federal  computer  systems  that  contain 
sensitive  information."  The  law  limits 
training  to  only  those  systems  which 
contain  sensitive  information. 

A  Naval  Supply  Center  wanted  the 
initial  training  for  new  employees  to  be 
given  within  the  first  180  days  of 
appointment  rather  than  the  first  60.  In 
the  testimony  for  this  law,  it  was 
pointed  out  that  the  vast  majority  of 


security  breaches  are  caused  by 
employee  negligence.  The  law  states 
(section  5(b))  that  required  training 
should  start  within  60  days  of  the 
issuance  of  regulations.  The  same 
should  apply  to  any  new  employees. 
Furthermore,  the  current  interim 
regulations  have  the  same  requirement 
because  it  is  a  sound  mangement 
practice  to  train  employees  early  in 
computer  security  to  establish  good 
security  habits. 

A  Marine  Corps  installation  informed 
us  of  their  concurrence  with  the 
regulation.  A  Naval  Weapons  Center 
asked  where  they  can  find  training 
materials.  0PM  has  prepared  some 
generic  computer  security  awareness 
training  packages  that  are  available 
from  the  National  Audiovisual  Center, 
Attn:  Customer  Service  Staff,  8700 
Edgeworth  Drive,  Capitol  Heights,  MD 
20743-3701,  (301)  763-1891.  There  is  a 
videocassette,  a  one-day  course,  a 
deskguide,  an  executive  briefing,  and  an 
independent  study  course.  The  National 
Institutes  of  Standards  and 
Technology's  "Computer  Security 
Training  Guidelines"  NIST  Special 
Publication  500-172  is  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402-9325.  The  GPO 
publication  number  is  003-003-029575-1. 
Requests  must  be  accompanied  by  a 
check  or  money  order  for  $2.50.  It  can 
also  be  ordered  by  phone  with  a  VISA 
or  Mastercard  and  the  telephone 
number  is  202-783-3238. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  nof 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions,  because  it 
will  affect  only  Federal  employees. 
Constance  Berry  Newman, 
Director,  Office  of  Pe^onneJ  Management. 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  5  CFR  part  930, 
subpart  C,  to  read  as  follows: 
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PART  930— PROGRAMS  FOR 
SPECIFIC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 

Subpart  C— Employees  Responsible  for  the 
Management  or  Use  of  Federal  Computer 
Systems 


Sec. 

930.301 

930.302 

930.303 

930.304 

930.305 


Definitions. 
Training  requirement. 
Initial  training. 
Continuing  training. 
Refresher  training. 


Subpart  C— Employees  Responsible 
for  the  Management  or  Use  of  Federal 
Computer  Systems 

Authority:  40  U.S.C.  759  note. 
§930.301    Definitions. 

(a)  The  amount  and  type  of  training 
different  groups  of  employees  will 
receive  will  be  distinguished  by  the 
following  knowledge  levels  identified  in 
the  Computer  Security  Training 
Guidelines  developed  by  the  National 
Institute  of  Standards  and  Technology: 

[1]  Awareness  level  training  creates 
the  sensitivity  to  the  threats  and 
vulnerabilities  and  the  recognition  of  the 
need  to  protect  data,  information,  and 
the  means  of  processing  them; 

(2)  Policy  level  training  provides  the 
ability  to  understand  computer  security 
principles  so  that  executives  can  make 
informed  policy  decisions  about  their 
computer  and  information  security 
programs; 

(3)  Implementation  level  training 
provides  the  ability  to  recognize  and 
assess  the  threats  and  vulnerabilities  to 
automated  information  resources  so  that 
the  responsible  managers  can  set 
security  requirements  which  implement 
agency  security  policies;  and 

(4)  Performance  level  training 
provides  the  employees  with  the  skill  to 
design,  execute,  or  evaluate  agency 
computer  security  procedures  and 
practices.  The  objective  of  this  training 
is  that  employees  will  be  able  to  apply 
security  concepts  while  performing  the 
tasks  that  relate  to  their  particular 
positions.  It  may  require  education  in 
basic  principles  and  training  in  state-of- 
the-art  applications. 

(b)  Training  audiences  are  groujjj  of 
employees  with  similar  training  needs. 
Consistent  with  the  Computer  Security 
Training  Guidelines,  they  are  defined  as 
follows: 
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(1)  Executives  are  those  senior 
managers  who  are  responsible  for 
setting  agency  computer  security  policy, 
assigning  responsibility  for 
implementing  the  policy,  determining 
acceptable  levels  of  risk,  and  providing 
the  resources  and  support  for  the 
computer  security  program. 

(2)  Program  and  Functional  Managers 
are  those  managers  and  supervisors 
who  have  a  program  or  functional 
responsibility  (not  in  the  area  of 
computer  security)  within  the  agency. 
They  have  primary  responsibility  for  the 
security  of  their  data.  This  means  that 
they  designate  the  sensitivity  and 
criticality  of  data  and  processes,  assess 
the  risks  to  those  data,  and  identify 
security  requirements  to  the  supporting 
data  processing  organization,  physical 
facilities  personnel,  and  users  of  their 
data.  Functional  managers  are 
responsible  for  assuring  the  adequacy  of 
all  contingency  plans  relating  to  the 
safety  and  continuing  availability  of 
their  data. 

(3)  Information  Resources  Managers 
(IRM).  Security,  and  Audit  Personnel 
are  all  involved  with  the  daily 
management  of  the  agency's  information 
resources,  including  the  accuracy, 
availability,  and  safety  of  these 
resources.  Each  agency  assigns 
responsibihty  somewhat  differently,  but 
as  a  group  these  persons  issue 
procedures,  guidelines,  and  standards  to 
implement  the  agency's  policy  for 
information  security,  and  to  monitor  its 
effectiveness  and  efficiency.  They 
provide  technical  assistance  to  users, 
functional  managers,  and  to  the  data 
processing  organization  in  such  areas  as 
risk  assessment  and  available  security 
products  and  technologies.  They  review 
and  evaluate  the  functional  and  program 
groups'  performance  in  information 
security. 

(4)  Automated  Data  Processing  (ADP) 
Management,  Operations,  and 
Programming  Staff  are  all  involved  with 
the  daily  management  and  operations  of 
the  automated  data  processing  services. 
They  provide  for  the  protection  of  the 
data  in  their  custody  and  identify  to  the 
data  owners  what  those  security 
measures  are.  This  group  includes  such 
diverse  positions  as  computer  operators, 
schedulers,  tape  librarians,  data  base 
administrators,  and  systems  and 
applications  programmers.  They  provide 
the  technical  expertise  for  implementing 
security-related  controls  within  the 
automated  environment.  They  have 
primary  responsibility  for  all  aspects  of 
contingency  planning. 

(5)  End  Users  are  any  employees  who 
have  access  to  an  agency  computer 
system  that  processes  sensitive 
information.  This  is  the  largest  and  most 


heterogenous  group  of  employees.  It 
consists  of  everyone  from  the  executive 
who  has  a  personal  computer  with 
sensitive  information  to  data  entry 
clerks. 

(c)  The  training  guidelines  developed 
by  the  National  Institute  of  Standards 
and  Technology  identify  five  subject 
areas.  They  are: 

(1)  Computer  security  basics  is  die 
introduction  to  the  basic  concepts 
behind  computer  security  practices  and 
the  importance  of  the  need  to  protect  the 
information  from  vulnerabilities  to 
known  threats; 

(2)  Security  planning  and 
management  is  concerned  with  risk 
analysis,  the  determination  of  security 
requirements,  security  training,  and 
internal  etgency  organization  to  carry  out 
the  computer  security  function; 

(3)  Computer  security  policies  and 
procedures  looks  at  Govemmentwide 
and  agency-specific  security  practices  in 
the  areas  of  physical,  personnel 
software,  communications,  data,  and 
administrative  security; 

(4)  Contingency  planning  covers  the 
concepts  of  all  aspects  of  contingency 
planning,  including  emergency  response 
plans,  backup  plans  and  recovery  plans. 
It  identifies  the  roles  and 
responsibilities  of  all  the  players 
involved;  and 

(5)  Systems  life  cycle  management 
discusses  how  security  is  addressed 
during  each  phase  of  a  system's  Hfe 
cycle  (e.g.  system  design,  development, 
test  and  evaluation,  implementation, 
and  maintenance).  It  addresses 
procurement,  certification,  and 
accreditation. 

(d)  The  statute  defines  die  term 
"sensitive  information  '  as  any 
information,  the  loss,  misuse,  or 
unauthorized  access  to  or  modification 
of  which  could  adversely  affect  the 
national  interest  or  the  conduct  of 
Federal  programs,  or  the  privacy  to 
which  individuals  are  entitled  under 
section  552a  of  title  5,  United  States 
Code  (the  Privacy  Act),  but  which  has 
not  been  specifically  authorized  under 
criteria  established  by  an  Executive 
order  or  an  Act  of  Congress  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy. 

§  930.302    Training  requirement 

The  head  of  each  agency  shall  identify 
employees  responsible  for  the 
management  or  use  of  computer  systems 
that  process  sensitive  information  and 
provide  the  following  training  (consult 
"Computer  Security  Training 
Guidelines."  NIST  Special  Publication 


500-172  '.  for  more  detailed  information) 
to  each  of  these  groups: 

(a)  Executives  shall  receive 
awareness  training  in  computer  security 
basics,  computer  security  policy  and 
procedures,  contingency  planning,  and 
systems  life  cycle  management;  and 
policy  level  training  in  security  planning 
and  management. 

(b)  Program  and  functional  managers 
shall  receive  awareness  training  in 
computer  security  basics; 
implementation  level  training  in  security 
planning  and  management,  and 
computer  security  policy  and 
procedures;  and  performance  level 
training  in  contingency  planning  and 
systems  life  cycle  management. 

(c)  IRM.  security,  and  audit  personnel 
shall  receive  awareness  training  in 
computer  security  basics;  and 
performance  level  training  in  security 
planning  and  management,  computer 
security  policies  and  procedures, 
contingency  planning,  and  systems  life 
cycle  management. 

(d)  ADP  management  and  operations 
personnel  shall  receive  awareness 
training  in  computer  security  basics;  and 
performance  level  training  in  security 
planning  and  management,  computer 
security  policies  and  procedures, 
contingency  planning,  and  systems  life 
cycle  management. 

(e)  End  users  shall  receive  awareness 
training  in  computer  security  basics, 
security  planning  and  management,  and 
systems  life  cycle  management;  and 
performance  level  training  in  computer 
security  policies  and  procedures,  and 
contingency  planning. 

§930J03    Initial  training. 

The  head  of  each  agency  shall  provide 
the  training  outlined  in  §  930.302  of  this 
subpart  to  all  such  new  employees 
within  60  days  of  their  appointment. 

§  93a304    Continuing  training. 

The  head  of  each  agency  shall  provide 
training  whenever  there  is  a  sijtnticant 
change  in  the  agency  informalior 
security  environment  or  procedures  or 
when  an  employee  enters  a  new 
position  which  deals  with  sensitive 
information. 

§  930.305    Refresher  Uaining. 

Computer  security  refresher  training 
shall  be  given  as  frequently  as 
determined  necessary  by  the  agency 
based  on  the  sensitivity  of  the 


'  Copies  may  be  ordered  from  the  Superintendent 
of  Documents.  U.S.  Government  Printing  Office. 
Washinston.  DC  20402-«325. 


lecember  4,  1991  /  Rules  and  Reoulations 


iloyees.  It 
the  executive 
ter  with 
ta  entry 

;s  developed 
[  Standards 
ve  subject 

jsics  is  the 
ancepfs 
practices  and 
i  to  protect  the 
ilities  to 

d 

with  risk 

n  of  security 

ning.  and 

on  to  carry  out 

;tion; 

jlicies  and 

■nmenlwide 

ity  practices  in 

onnel 

I,  data,  and 

g  covers  the 
contingency 
ency  response 
ecovery  plans. 

jlayers 

anagement 

addressed 

stem's  life 

development. 

mentation. 

«sses 

,  and 

the  term 
J  any 
J8€.  or 
modification 
affect  the 
nduct  of 
srivacy  to 
itled  under 
ited  States 
ut  which  has 
lorized  under 
Executive 
ss  to  be  kept 
itional  defense 


iTwnl 

:y  shall  identify 

rthe 

mputer  systems 

Drmation  and 

ning  (consult 

ling 

il  Ptiblication 


500-172  '.  for  more  detailed  information) 
to  each  of  these  groups: 

(a)  Executives  shall  receive 
awareness  training  in  computer  security 
basics,  computer  security  policy  and 
procedures,  contingency  planning,  and 
systems  life  cycle  management;  and 
policy  level  training  in  security  planning 
and  management. 

(b)  Program  and  functional  managers 
shall  receive  awareness  training  in 
computer  security  basics; 
implementation  level  training  in  security 
planning  and  management,  and 
computer  security  policy  and 
procedures;  and  performance  level 
training  in  contingency  planning  and 
systems  life  cycle  management. 

(c)  IRM.  security,  and  audit  personnel 
shall  receive  awareness  training  in 
computer  security  basics;  and 
performance  level  training  in  security 
planning  and  management,  computer 
security  policies  and  procedures, 
contingency  planning,  and  systems  life 
cycle  management. 

(d)  ADP  management  and  operations 
personnel  shall  receive  awareness 
training  in  computer  security  basics;  and 
performance  level  training  in  security 
planning  and  management,  computer 
security  policies  and  procedures, 
contingency  planning,  and  systems  life 
cycle  management. 

(e)  End  users  shall  receive  awareness 
training  in  computer  security  basics, 
security  planning  and  management,  and 
systems  life  cycle  management;  and 
performance  level  training  in  computer 
security  policies  and  procedures,  and 
contingency  planning. 

§930J03    Initial  training. 

The  head  of  each  agency  shall  provide 
the  training  outlined  in  §  930.302  of  this 
subpart  to  all  such  new  employees 
within  60  days  of  their  appointment. 

§  930.304    Continuing  training. 

The  head  of  each  agency  shall  provide 
training  whenever  there  is  a  sisnticant 
change  in  the  agency  information 
security  environment  or  procedures  or 
when  an  employee  enters  a  new 
position  which  deals  with  sensitive 
information. 

§930.305    Refresher  Uaining. 

Computer  security  refresher  training 
shall  be  given  as  frequently  as 
determined  necessary  by  the  agency 
based  on  the  sensitivity  of  the 


'  Copies  may  l)e  ordered  from  the  Superintendent 
of  Documents.  U.S.  Government  Printing  Office. 
Washinston.  DC  aH02-«325 


information  that  the  employee  uses  or 
processes. 

[FR  Doc.  91-28909  Filed  12-3-91;  8:45  am] 

WIXINQ  CODE  632S-01-M 

DEPARTMErrr  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  984 
(FV-91-443-FR1 

Expenses  and  Assessment  Rate  for 
Walnuts  Grown  In  California 

agency:  Agricultural  Marketing  Service. 
action:  Final  rule. 

summary:  This  final  rule  will  authorize 
expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  984  for  the  1991-92  marketing  year 
established  under  the  walnut  marketing 
order.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers.  This  action  is  needed  in  order 
for  the  Walnut  Marketing  Board  (Board), 
the  agency  responsible  for  the  local 
administration  of  the  order,  to  have 
sufficient  funds  to  meet  the  expenses  of 
operating  the  program.  This  facilitates 
program  operations.  An  annual  budget 
of  expenses  is  prepared  by  the  Board 
and  submitted  to  the  U.S.  Department  of 
Agriculture  (Department)  for  approval. 
EFFECTIVE  DATE:  August  1, 1991.  through 
July  31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Lower.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  P.O.  Box  96456,  room 
2524-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2861. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  984 
(7  CFR  part  984),  as  amended,  regulating 
the  handling  of  walnuts  grown  in 
California.  The  marketing  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
Hnal  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
rngulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  walnuts  grown  in  California  who  are 
subject  to  regulation  under  the  walnut 
marketing  order  and  approximately 
5.000  producers  of  walnuts  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  walnut 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  walnut  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  walnuts  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Board  and  submitted  to  the  Department 
for  approval.  The  Board  consists  of 
handlers,  producers,  and  a  non-industry 
member.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  walnuts.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Board's  expected  expenses.  "The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Board  shortly  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.Yherefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Board  will  have 
funds  to  pay  its  expenses. 

The  Board  met  on  September  13, 1991, 
and  unanimously  recommended  1991-92 
marketing  order  expenditures' of 
$1,804,116  and  an  assessment  rate  of 
$0.0085  per  kemelweight  pound  of 
walnuts.  Assessment  income  for  the 
1991-92  marketing  year  is  estimated  at 
$1,912,500  based  on  a  merchantable 
supply  of  225,000,000  kemelweight 
pounds  of  walnuts.  Comparative  actual 


expenditures  in  1990-91  were  $1,172,633 
and  the  assessment  rate  was  $0.0088  per 
kemelweight  pound  of  walnuts. 
Estimated  assessment  income  in  1990-91 
was  $1,711,370  based  on  a  merchantable 
supply  of  194.474.000  kemelweight 
pounds  of  walnuts. 

Major  budget  categories  for  the  1991- 
92  marketing  year  are  $848,000  for  the 
domestic  market  research  and 
development  program.  $460,528  for 
walnut  production  research.  $134,300  for 
administrative  and  office  salaries,  and 
$43,400  for  walnut  crop  estimates. 
Comparable  actual  expenditures  for  the 
1990-91  marketing  year  were  $690,817. 
$384,230.  $126,832.  and  $40,000. 
respectively.  The  domestic  market 
research  and  development  program 
expenses  of  $848,000  are  due  to  the 
Board's  continued  emphasis  on 
expansion  and  improvement  of  existing 
markets  as  well  as  the  creation  of  new 
markets  for  California  walnuts.  The 
increase  from  $384,230  to  $460,528  for 
walnut  production  research  is  due  to  six 
additional  research  projects  that  were 
recommended  by  the  Board. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  §  984.342  and 
is  based  on  Board  recommendations  and 
other  information.  A  proposed  rule  on 
the  expenses  and  assessment  rate  was 
published  in  the  October  30. 1991.  issue 
of  the  Federal  Register  [56  FR  55843). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
November  12. 1991.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
Board  and  other  available  information, 
it  is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  rule  should  be  expedited  because 
the  Board  needs  to  have  sufficient  funds 
to  pay  its  expenses,  which  are  incurred 
on  a  continuous  basis.  In  addition, 
handlers  are  aware  of  this  action,  which 
was  recommended  by  the  Board  at  a 
public  meeting.  Therefore,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 
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list  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts. 
Reporting  and  Recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  984  is  amended  as 
follows: 

PART  984-WALNtrrS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amfinded;  7  U.S.C  801-674. 

2.  A  new  §  984.342  is  added  to  r^ad  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  984.342    Expenses  and  assessnnetTt  rate. 

Expenses  of  $1,804,116  by  the  Walnut 
Marketing  Board  are  authorized  and  an 
assessment  rate  of  S0.0085  per 
kemelweight  pound  of  merchantable 
walnuts  is  established  for  the  1991-92 
marketing  year  ending  on  July  31, 1992. 
Unexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  November  27. 1991. 
WUIiara  |.  Doyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-29075  Filed  12-3-81;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  211 
[Docket  No.  R-0742] 

Membership  of  State  Banking 
Institutions  In  the  Federal  Reserve 
System  (Regutation  H);  International 
Banking  Operations  (Regulation  K) 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Interpretation. 

StiMMARV:  The  Board  is  issuing  an 
interpretation  of  the  provisions  of  its 
Regulation  H,  Membership  of  State 
Banking  Institutions  in  the  Federal 
Reserve  System,  that  provides  that 
engaging  in  certain  activities  relating  to 
commodities,  including  commodity-  or 
equity-linked  activities  such  as 
commodity  or  stock  index  swaps,  will 
be  considered  to  be  a  change  in  the 
general  character  of  a  bank's  business, 
and  that  state  member  banks  must 
obtain  the  Board's  approval  under 
Regulation  H  to  engage  in  such 
activities.  Under  the  provisions  of  the 
Board's  Regulation  K.  International 


Banking  Operations,  this  approval 
requirement  will  also  apply  to  certain 
commodity  swap  activities  when 
undertaken  outside  of  the  United  States 
by  U.S.  banking  organizations. 
DATES:  Effective  date:  December  4. 
1991.  Applicability  date:  For  activities 
commenced  prior  to  the  adoption  of  this 
interpretation,  applications  to  continue 
such  activities  should  be  submitted  on 
or  before  February  3. 1992. 
FOR  FURTHER  INFORIiATION  CONTACT: 
For  state  member  banks  under 
Regulation  H:  Oliver  Ireland.  Associate 
General  Counsel  (202/452-3625).  or 
Lawranne  Stewart.  Attorney  (202/452- 
3513),  Legal  Division:  or  Robert  S. 
Plotkin,  Assistant  Director  (202/452- 
2782],  Division  of  Banking  Supervision 
and  Regulation.  For  international 
banking  organizations  under  Regulation 
K:  Kathleen  M.  O'Day.  Assistant 
General  Counsel  (202/452-3786).  Legal 
Division;  or  Michael  Martinson, 
Assistant  Director  (202/452-3640). 
Division  of  Banking  Supervision  and 
Regulation.  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  ("TDD"),  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION: 
Commodity-linked  transactions 
(transactions  in  which  a  portion  of  the 
return  is  linked  to  the  price  of  a 
particular  commodity  or  to  an  index  of 
commodity  prices)  are  offered  currently 
by  only  a  few  banks.  Recently,  however, 
more  and  more  banks  have  become 
interested  in  offering  loans,  deposits, 
debt  issues,  and  derivative  products, 
such  as  forward  contracts,  options,  and 
swaps,  linked  to  the  prices  of 
commodities  or  to  stock  indices.  In  these 
transactions,  the  interest,  principal,  or 
both,  or  the  payment  streams  in  the  case 
of  swaps,  are  linked  to  the  price  of  a 
commodity,  equity,  or  related  index.  To 
date,  the  bulk  of  bank  activities  in 
commodity-linked  transactions  has  been 
commodity  or  equity  swaps.'  Banks  also 
enter  into  exchange-traded  commodity 
futures  and  options  to  hedge  the 
exposure  created  by  commodity-linked 
transactions. 

Under  the  Federal  Reserve  Act,  the 
Board  is  authorized  to  prescribe 
regulations  concerning  state  bank 
membership  in  the  Federal  Reserve 
System,  and  to  impose  conditions  on 
membership.^  The  Board's  Regulation  H. 


Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve, 
requires  as  a  condition  of  membership 
that  a  state  member  bank  seek  the 
approval  of  the  Board  before  permitting 
"any  change  to  be  made  in  the  general 
character  of  its  business  or  in  the  scope 
of  the  corporate  powers  exercised  by  it 
at  the  time  of  admission  to 
membership."'  The  Board  has 
determined  that  engaging  in  certain 
commodity-linked  activities  and  similar 
transactions  linked  to  equity  securities 
will  be  considered  a  change  in  the 
general  character  of  a  state  member 
bank's  business. 

As  stated  in  this  interpretation,  a  state 
member  bank  that  wishes  to  commence 
or  continue  certain  commodity-  or 
equity-linked  activities  will  be  required 
to  obtain  the  approval  of  the  Board. 
Board  approval  is  not  required  to  engage 
in  transactions  linked  to  commodities  or 
securities  that  the  bank  is  permitted  to 
hold  directly,  or  when  the  transactions 
are  engaged  in  on  a  perfectly  matched 
basis.  Additionally,  approval  will  not  be 
required  for  a  state  member  bank  to 
offer  loan  or  deposit  contracts  in  which 
only  the  interest  portion  of  the  return  is 
linked  to  commodity  or  security  prices 
or  indices.  The  approval  requirement  is 
intended  to  enable  the  Board  to 
determine  whether  state  member  banks 
engaging  in  these  activities  are 
adequately  prepared  to  deal  with  the 
risks  presented  by  such  transactions. 

Under  Regulation  K,  this 
interpretation  also  will  apply  to 
commodity  swap  activities  undertaken 
outside  of  the  United  States  by  bank 
holding  company  and  Edge  corporation 
subsidiaries.* 

Administrative  Procedures  and 
Regulatory  Flexibility  Acts. 

The  provisions  of  the  Administrative 
Procedures  Act  concerning  notice  and 
comment  are  not  applicable  to 
interpretative  rules.  5  U.S.C.  553(bl. 
Because  no  notice  of  proposed 
rulemaking  is  required,  a  statement 
concerning  the  effects  of  the  rule  on 
small  entities  is  also  not  required  under 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
604.  Tlie  Board  notes,  however,  that  the 


'A  comoiodity  swap.  Uke  an  interest  rate  swap,  is 
a  cash-settled  transaction.  Botli  types  of  Lontracts 
are  based  on  a  ~no<ionar  principal  amount,  and 
counterparties  a^ee  to  make  payments  to  one 
another  bated  on  changes  reeulting  from 
movements  in  the  interest  rates  or  commodity  or 
other  price  indices  to  which  the  swap  is  linked. 

«FRA  sec  9. 1  (12  US.C.  321). 


»12  CFR  20S7(a)(l). 

^Under  Regulation  K.  this  interpretation  would 
not  apply  to  swap  transactions  linked  to  equity 
instruments.  Regulation  K  provides  that  bank 
holding  company  and  Edge  corporation  sul>sidiaries 
may  engage  in  such  transactions  abroad  as 
incidental  to  other  securities  activities.  As  indicated 
in  this  interpretation,  perfectly  matched 
transactions  may  include  a  swap  executed  by  a 
state  member  bank  with  an  afTiliate  that  is 
authorized  under  Regulation  K  to  engage  in  equity 
swaps. 
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Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve, 
requires  as  a  condition  of  membership 
that  a  state  member  bank  seek  the 
approval  of  the  Board  before  permitting 
"any  change  to  be  made  in  the  general 
character  of  its  business  or  in  the  scope 
of  the  corporate  powers  exerci.sed  by  it 
at  the  time  of  admission  to 
membership."'  The  Board  has 
determined  that  engaging  in  certain 
commodity-linked  activities  and  similar 
transactions  linked  to  equity  securities 
will  be  considered  a  change  in  the 
general  character  of  a  state  member 
bank's  business. 

As  stated  in  this  interpretation,  a  state 
member  bank  that  wishes  to  commence 
or  continue  certain  commodity-  or 
equity-linked  activities  will  be  required 
to  obtain  the  approval  of  the  Board. 
Board  approval  is  not  required  to  engage 
in  transactions  linked  to  commodities  or 
securities  that  the  bank  is  permitted  to 
hold  directly,  or  when  the  transactions 
are  engaged  in  on  a  perfectly  matched 
basis.  Additionally,  approval  will  not  be 
required  for  a  state  member  bank  to 
offer  loan  or  deposit  contracts  in  which 
only  the  interest  portion  of  the  return  is 
linked  to  commodity  or  security  prices 
or  indices.  The  approval  requirement  is 
intended  to  enable  the  Board  to 
determine  whether  state  member  banks 
engaging  in  these  activities  are 
adequately  prepared  to  deal  with  the 
risks  presented  by  such  transactions. 

Under  Regulation  K,  this 
interpretation  also  will  apply  to 
commodity  swap  activities  undertaken 
outside  of  the  United  States  by  bank 
holding  company  and  Edge  corporation 
subsidiaries.* 

Administrative  Procedures  and 
Regulatory  Flexibility  Acts. 

The  provisions  of  the  Administrative 
Procedures  Act  concerning  notice  and 
comment  are  not  applicable  to 
interpretative  rules.  5  U.S.C.  553(b). 
Because  no  notice  of  proposed 
rulemaking  is  required,  a  statement 
concerning  the  effects  of  the  rule  on 
small  entities  is  also  not  required  under 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
604.  The  Board  notes,  however,  that  the 


=•12  CFR  208.7(a)(1). 

^Under  Regulation  K.  this  interpretation  would 
not  apply  to  swap  transactions  linked  to  equity 
inslnunents.  Regulation  K  provides  (hat  bank 
holding  company  and  Edge  corporation  subsidiaries 
may  engage  in  such  transactions  abroad  as 
incidental  to  other  securities  activities.  As  indicated 
in  this  interpretation,  perfectly  matched 
transactions  may  include  a  swap  executed  by  a 
state  member  bank  with  an  afTiliate  that  is 
authorized  under  Regulation  K  to  engage  in  equity 
swaps. 
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interpretation  is  unlikely  to  have  any 
effect  on  small  institutions. 

List  of  Subjects 

12  CFR  Part  208 

Accounting.  Agriculture.  Banks. 
Banking,  Confidential  business 
information.  Currency.  Federal  Reserve 
System.  Reporting  and  recordkeeping 
requirements.  Securities. 

J2  CFR  Part  211 

Exports.  Federal  Reserve  System. 
Foreign  banking.  Holding  companies. 
Investments.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  IZ  parts  208  and  211.  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  Sections  9. 11(a).  11(c),  19.  21.  25, 
and  2b(a]  of  the  Federal  Reserve  Act,  as 
amended  (12  U.S.C.  321-338.  248(a),  248(c). 
461.  481-486,  601,  and  611.  respectively): 
sections  4  and  13(j)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  (12  U.S.C.  1814 
and  1823(j).  respectively)-,  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
3105):  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U.S.C. 
3906-3909):  sections  2,12(b),  12(g).  12  (1). 
15B(c)(5),  17, 17A,  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78b,  7BAb), 
78/(g),  78o-4(c)(5),  78q,  78q-l.  and  78w, 
respectively):  section  5155  of  the  Revised 
Statutes  (12  U.S.C.  38)  as  amended  by  the 
McFadden  Act  of  1927;  and  sections  1101- 
1122  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989  (12 
U.S.C.  3310-3351). 

2.  Section  208.128  is  added  to  read  as 
follows: 

§  208. 1 28    Commodity-  or  equlty-ilnked 
transactions. 

(a)  State-chartered  banks  that  are 
members  of  the  Federal  Reserve  System 
are  required  to  obtain  the  approval  of 
the  Board  under  Regulation  H 
(Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System)  before  permitting  any  change  to 
be  made  in  the  general  character  of  their 
business  or  in  the  scope  of  the  corporate 
powers  they  exercised  at  the  time  of 
admission  to  membership.  'Hie  Board 
has  considered  whether  engaging  in 
transactions  linked  to  commodity  or 
equity  security  prices  or  indices  would 
represent  a  change  in  the  general 
character  of  the  business  of  a  state 
member  bank. 


(b)  Banking  organizations  have 
developed  a  number  of  commodity-  or 
equity-linked  transactions  in  which  a 
portion  of  the  return  is  linked  to  the 
price  of  a  particular  commodity  or 
equity  security  or  to  an  index  of  such 
prices.  These  transactions  have  been 
offered  in  a  variety  of  forms,  including 
commodity-indexed  deposits,  loans, 
debt  issues,  and  derivative  products, 
such  as  forwards,  options,  and  swaps.  In 
these  transactions,  the  interest, 
principal,  or  both,  or  payment  streams  in 
the  case  of  swaps,  are  linked  to  the  price 
of  a  commodity.  In  addition,  banks  are 
also  entering  into  exchange-traded 
commodity  or  stock-index  futures  and 
options  in  order  xS  hedge  the  exposure 
inherent  in  these  transactions.  These 
types  of  transactions  have  been  linked 
to  a  variety  of  commodities,  including 
gold,  oil,  aluminum,  and  copper,  as  well 
as  individual  securities  and  stock 
indices. 

(c)  With  the  exception  of  gold,  silver, 
and,  in  some  cases,  platinum,  banks  are 
not  empowered  to  purtzhase  or  hold  the 
commodities  or  equity  securities  that 
underlie  these  transactions.  Although 
commodity-linked  transactions  settle 
only  in  cash,  they  effectively  expose 
banks  to  commodity  or  equity  market 
price  risks.  Thus,  linking  payments  to 
commodities  or  equities  may  present 
risks  with  which  banks  generally  are  not 
familiar,  and  the  inability  of  the  bank  to 
purchase  the  commodity  or  equity 
security  to  which  a  transaction  is  linked 
may  increase  the  difficulty  of  hedging 
the  exposure  created  by  such 
transactions. 

(d)  The  Board  has  determined  that 
engaging  in  transactions  linked  to 
commodities  or  securities  that  a  state 
member  bank  does  not  have  the 
authority  to  purchase  and  hold  directly 
should  generally  be  considered  a  change 
in  the  character  of  the  bank's  business 
unless  the  transactions  are  entered  into 
on  a  perfectly  matched  basis.*  State 


'The  term  "perfectly  matched."  as  used  in  this 
interpretation  refers  to  transaction*  that  an  entered 
into  on  a  matched  basis,  thai  is,  offsetting 
transactions  where  the  counterparties  for  both 
transactions  have  been  found  before  the  bank 
enters  into  either  transaction  and  the  transactions 
are  consammated  on  the  same  day.  Offsetting 
transactions  include  transactions  that  have  a  price 
diflereotial  to  provide  the  bonk  with  its  usual  and 
customary  fee  or  commission  for  its  services.  The 
exemption  from  prior  approval  for  perfectly 
matched  transactions  would  include  mirror  invage 
equity  swaps  executed  by  a  state  member  bank 
with  any  affiliate  thai  is  authorized  under 
Regulation  K  to  engage  in  equity  swaps. 


member  banks  that  wish  to  engage  in 
commodity-  or  equity-linked 
transactions  that  are  considered  to  be  a 
change  in  the  general  character  of  their 
business  should  obtain  Board  approval 
before  initiating  these  transactions  or,  in 
the  case  of  activities  commenced  prior 
to  the  adoption  of  this  interpretation,  to 
continue  such  activities.  Applications  to 
continue  such  acti\'ities  should  be 
submitted  on  or  before  February  3. 1992. 

(e)  Transactions  linked  to  securities  or 
monetary  metals  that  a  state  member 
bank  is  authorized  to  purchase  and  hold 
directly  will  not  be  considered  to  be  a 
change  in  the  general  nature  of  the 
bank's  business,  and  approval  will  not 
be  required.*  Additionally,  approval  will 
not  be  required  for  a  state  member  bank 
to  offer  loan  or  deposit  contracts  in 
which  only  the  interest  portion  of  the 
return  is  linked  to  a  commodity  or 
security  even  if  the  bank  is  not 
authorized  to  hold  the  commodity  or 
security. 

(f)  Applications  to  engage  in 
commodity-related  activities  should 
outline  the  types  of  transactions  and 
scope  of  activities  that  the  bank  plans  to 
imdertake.  The  application  also  should 
demonstrate  that  the  bank  has  the 
expertise  to  engage  in  such  transactions 
and  has  developed  adequate  policies 
and  controls  to  govern  the  conduct  of 
these  activities  and  to  monitor  the 
associated  risks. 

(g)  Recent  revisions  to  Regulation  K 
(International  Banking  Operations) 
permit  bank  holding  company 
subsidiaries.  Edge  and  agreement 
corporations,  and  member  banks  to  act 
as  principal  or  agent  outside  of  the 
United  States  in  swap  transactions, 
subject  to  any  limitations  applicable  to 
state  member  banks  under  Regulation  H 
Banking  organizations  that  wish  to 
engage  in  swap  transactions  based  on 
commodities  that  the  organizations  do 
not  have  the  authority  to  purchase 
directly,  therefore,  must  submit 
applications  under  Regulation  K  in  order 
to  engage  in  such  transactions.  Because 
Regulation  K  provides  separate 
authority  to  engage  outside  of  the  United 
States  in  swap  transactions  based  on 
equity  securities  or  indices,  approval  of 
these  transactions  is  not  required. 


'Cold  and  silver  are  the  only  commodities  that 
banks  generally  have  authority  to  purchase.  In 
states  where  banks  have  authority  to  deal  in 
platinum,  transactions  linked  to  platinum  will  not  be 
considered  a  change  in  the  general  nature  of  the 
business  of  a  bank. 


63408     Federal  Register  /  Vol.  56.  No.  233  /  Wednesday.  December  4.  1991  /  Rules  and  Regulations 


PART  211-INTERNATIONAL 
BANKING  OPERATIONS 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act  (12  U.S.C. 
221  fit  seq  ):  Bank  Holding  Company  Act  of 
1956.  as  amended  (12  U.S.C.  1841  el  seq):  the 
International  Banking  Act  of  1978  (Pub.  L.  95- 
369:  92  Stal.  607;  12  U  S.C.  3101  et  seq):  the 
Bank  Export  Services  Act  (Title  II.  Pub.  L.  97- 
290.  96  Stat.  1235):  the  International  Lending 
Supervision  Act  (Title  IX.  Pub.  L  98-181.  97 
Stat.  1153. 12  U.S.C.  3901  et  seq.]:  and  the 
Export  Trading  Company  Act  Amendments 
of  1988  (Title  III.  Pub.  L.  100-418. 102  Stat. 
1384  (1968)). 

2.  Section  211.603  is  added  to  read  as 
follows: 

§  21 1.603    Commodity  swap  transactions. 

For  text  of  interpretation  relating  to 
this  subject,  see  §  208.128  of  this 
chapter. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  25. 1991. 
William  VV.  Wiles, 
Secretary  of  the  Board 
IFR  Doc.  91-29038  Filed  12-3-91;  8:45  am) 

BILLING  CODE  S21(M>1-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

18  CFR  Part  382 

[Docket  No.  RM90-e-000;  Order  No.  529] 

Amendments  to  FERC  Form  Nos.  1 
and  1-F,  and  Annual  Ctiarges,  and  Fuel 
Cost  and  Purchased  Economic  Power 
Adjustment  Clauses;  Technical 
Amendment 

Issued  November  27, 1991 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule;  Technical 

Amendment. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
correcting  an  error  in  the  regulations 
concerning  annual  charges  under  parts 
II  and  111  of  the  Federal  Power  Act  and 
related  statutes.  A  sample  worksheet 
found  at  §  382.201(b)(4)(B)(ii)  of  the 
Commission's  regulations  was  not 
revised  to  reflect  Commission-ordered 
revisions  in  Order  No.  529  issued  on 
November  5, 1990.  (55  FR  47311  (Nov.  13, 
1990). 

EFFECTIVE  DATE:  This  technical 
amendment  is  effective  November  27, 
1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ann  E.  Gorton,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  (202)  208- 
0231. 

SUPPlfMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308,  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  technical 
amendment  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3308, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  correcting 
an  error  in  the  regulations  on  annual 
charges  under  parts  II  and  III  of  the 
Federal  Power  Act  and  related  statutes. 
On  November  5. 1990,  the  Commission 
issued  Order  No.  529,  a  final  rule 
amending  FERC  Form  No.  1,  Annual 
Report  of  Major  Electric  Utilities, 
Licensees  and  Others,  and  FERC  Form 
No.  1-F,  Annual  Report  of  Nonmajor 
Public  Utilities  and  Licensees.  (55  FR 
47311  (Nov.  13. 1990));  FERC  Stats.  & 
Regs.  (Regulations  Preambles  1986-1990 
^  30,904  (Nov.  5, 1990)).  Order  No.  529 
also  made  minor  conforming  changes  to 
the  Commission's  fuel  cost  and 
purchased  economic  power  adjustment 
clause  regulations  in  part  35  of  the 
Commission's  regulations,  and  the 
Commission's  annual  charges 
regulations  in  part  382.  The  final  rule 
made  conforming  changes  to  the 
worksheet  that  must  be  submitted  as 
part  of  the  Commission's  annual  charges 
reporting  requirement  in  §  382.201  of  the 
Commission's  regulations.  However,  the 
Commission  failed  to  correct  the  sample 
worksheet  shown  in  §  382.201(b)(4)(B)(ii) 
of  the  Commission's  regulations.  This 
technical  amendment  corrects  that 


sample  worksheet.  A  corrected  sample 
worksheet  is  attached. 

In  §  382.201(b)(4){B)(ii),  in  the  sample 
worksheet,  the  heading  for  column  3,  the 
title  for  Row  B,  and  footnote  2  are  all 
amended  by  removing  the  words 
"interchange  out"  and  inserting  in  their 
place  the  words  "exchange  delivered": 
footnote  2  is  amended  by  removing  the 
words  "page  328"  and  inserting  in  their 
place  the  words  "pages  326-327";  and 
footnote  3  is  amended  by  removing  the 
words  "page  332"  and  inserting  in  their 
place  the  words  "pages  328-330."  In 
addition,  the  subtitle  is  amended  by 
removing  the  words  "Kilowatt-hours" 
and  inserting  in  their  place  the  words 
"Megawatt-hours";  and  the  heading  for 
column  4  is  amended  by  removing  the 
term  "Kwh"  and  inserting  in  its  place 
"Mwh". 

While  the  conforming  changes  to  the 
worksheet  that  were  ordered  in  the  final 
rule  were  made  effective  30  days  after 
publication  in  the  Federal  Register,  or  on 
December  13. 1990,  this  technical 
amendment  correcting  the  sample 
worksheet  is  effective  on  November  27, 
1991. 

Lois  D.  Cashell, 
Secretary. 

PART  382— ANNUAL  CHARGES 

1.  The  authority  citation  for  part  382  is 
revised  to  read  as  follows: 

Authority:  Sec.  3401.  Pub.  L  99-509. 100 
Stat.  1890-1891;  42  U.S.C.  7101-7352;  E.G. 
12009.  3  CFR.  1978  Comp..  p.  142;  5  U.S.C. 
551-557;  15  U.S.C.  717-717w;  16  U.S.C.  791a- 
828c;  15  U.S.C.  3301-3432: 16  U.S.C.  2601- 
2645:  49  U.S.C.  1-27. 

2.  In  §  382.201(b)(4)(ii).  the  Worksheet 
is  revised  to  read  as  follows: 

§  382.201     Annual  charges  under  Parts  It 
and  III  of  the  Federal  Power  Act  and  related 
statutes. 

«        >        •        '        * 

(b)  *  *  * 
(4)  *  *  * 
(ii)  *  *  * 

WORKSHEET— As  REPORTED  ON  THE 
FERC  FORM  No.  1 

[Amounts  in  Megawatt-hoursl 
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sample  worksheet.  A  corrected  sample 
worksheet  is  attached. 

In  §  382.201(b)(4){B)(ii).  in  the  sample 
worksheet,  the  heading  for  column  3.  the 
title  for  Row  B,  and  footnote  2  are  all 
amended  by  removing  the  words 
"interchange  out"  and  inserting  in  their 
place  the  words  "exchange  delivered": 
footnote  2  is  amended  by  removing  the 
words  "page  328"  and  inserting  in  their 
place  the  words  "pages  326-327";  and 
footnote  3  is  amended  by  removing  the 
words  "page  332"  and  inserting  in  their 
place  the  words  "pages  328-330."  In 
addition,  the  subtitle  is  amended  by 
removing  the  words  "Kilowatt-hours" 
and  inserting  in  their  place  the  words 
"Megawatt-hours";  and  the  heading  for 
column  4  is  amended  by  removing  the 
term  "Kwh"  and  inserting  in  its  place 
"Mwh". 

While  the  conforming  changes  to  the 
worksheet  that  were  ordered  in  the  final 
rule  were  made  effective  30  days  after 
publication  in  the  Federal  Register,  or  on 
December  13. 1990.  this  technical 
amendment  correcting  the  sample 
worksheet  is  effective  on  November  27. 
1991. 


Lois  D.  Cashell, 

Secretary. 

PART  382-ANNUAL  CHARGES 

1.  The  authority  citation  for  part  382  is 
revised  to  read  as  follows: 

Authority:  Sec.  3401.  Pub.  L  99-509. 100 
Stat.  1890-1891;  42  U.S.C.  7101-7352;  E.O. 
12009.  3  CFR.  1978  Comp..  p.  142;  5  U.S.C. 
551-557;  15  U.S.C.  717-717w;  16  U.S.C.  791a- 
828c;  15  U.S.C.  3301-3432;  16  U.S.C.  2601- 
2645;  49  U.S.C.  1-27. 

2.  In  §  382.201(b)(4)(ii).  the  Worksheet 
is  revised  to  read  as  follows: 

§  382.201    Annual  charges  under  Parts  M 
and  III  of  the  Federal  Power  Act  and  related 
statutes. 


(b)  *  *  * 
(4)  *  *  * 
(ii)  *   *   * 

Worksheet— AS  Reported  on  the 
FERC  Form  No.  1 
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Worksheet— As  Reported  on  the 
FERC  Form  No.  1— Continued 

[Amounts  in  MegawaH-hoursl 


p....  ...    . 

Form  1 

rasate 

FOfTW  1 

Form  1 

Annual 
ctwrge 

ex- 

ctiange 

trans- 
mtssnn 

MMfh 

totals 

cattgonas 

Miv- 

datw- 

ered 

ered 

(A) 

Adiusted 

sales  for 

resale  tor 

A/C 

purposes 

(B) 

Coordination 

sates 

indudmg 

transmis- 

sion 

dehverad 

and 

exchange 

deiiversd 

for  A/C 

purposes 
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pages  310-311,  included  m  Acasunt  No  447. 

'  Must  agree  with  total  exctianqe  delivered  shown 
in  Form  Ho.  1.  on  pages  326-327,  irvAjded  in 
Account  No.  555. 
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shown  in  Form  No  1 ,  on  pages  328-330.  irxriuded  in 
Account  No.  456. 
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MIXING  CODE  6717-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  620 
(DocketNo.91N-03661 

Amendment  of  Additional  Standards 
for  Bacterial  Products;  Pertussis 
Vaccine 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  by  revising  the 
definition  for  Pertussis  Vaccine.  The 
definition  as  currently  codified  could  be 
interpreted  as  encompassing  the  new 
generation  of  aceilular  pertussis 
vaccines.  FDA  does  not  believe  that 
these  new  aceilular  vaccines  should  be 
subject  to  licensure  and  regulation  under 
the  additional  standards  in  §§  620.1 
through  620.6  (1  CFR  620.1  through 
620.6).  To  clarify  that  these  requirements 
are  not  applicable  to  aceilular  vaccines. 
FDA  is  deleting  the  reference  to 
fractionated  bacteria  from  the  definition. 


DATES:  Written  comments  by  February 
3, 1992.  This  rule  becomes  effective 
December  4, 1991. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Dockets  Management 
Branch  (HF.A-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Reed  Gaines,  Center  for  Biologies 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  RockAJlle,  MD  20«)2, 
301-295-8188. 

SUPPLEMENTARY  INFORMATION: 

I.  Current  Regulation 

FDA  specifies  therequirements  for 
Pertussis  Vaccine  in  §§  620.1  through 
620.6.  Under  §  620.1,  FDA  defines 
Pertussis  Vaccine  as  "whole  Bordetella 
pertussis  bacteria  or  a  fraction  of 
Bordetella  pertussis  bacteria."  Under 
§  §  620.  through  620.6.  FDA  specifies  the 
production,  reference  standard,  potency 
test,  moose  toxicity  test,  and  general 
requirements  for  Pertussis  Vaccine. 
Licensed  vaccines  subject  to  these 
requiremetits  include  both  single 
pertussis  vaccines  (i.e.,  Pertussis 
Vaccine  Adsorbed)  and  the  pertussis 
component  of  combined  vaccines  (i.e.. 
Diphtheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed). 

U.  Backj^tMind 

All  currently  licensed  Pertussis 
Vaccines  are  whole  bacteria  vaccines. 
To  date,  only  one  fractionated  bacteria 
vaccine  has  been  licensed.  The  method 
used  to  manufacture  the  previously 
licensed  fractionated  bacteria  vaccine 
yielded  a  preparation  that  differed  from 
whole  bacteria  vaccines  in  that  it  was  a 
soluble  mixture  of  undefined 
components.  In  spite  of  such  differences, 
the  potency,  safety,  and  freedom  from 
toxicity  requirements  applicable  to 
whole  bacteria  vaccines  were  also 
appropriate  for  the  fractionated  bacteria 
vaccine.  For  reasons  unrelated  to 
regulatory  issues,  the  manufacturer  of 
the  fractionated  bacteria  vaccine  ceased 
production,  and  the  product  license  was 
revoked  at  the  request  of  the 
manufacturer  on  December  2, 1985.  FDA 
does  not  anticipate  that  any  similarly 
manufactured  fractionated  bacteria 
vaccines  will  be  licensed  in  the  future. 

A  new  generation  of  aceilular 
pertussis  vaccines  is  currently  under 
investigation  in  the  United  States  and 
abroad.  The  methods  used  to 
manufacture  the  new  aceilular  pertussis 
vaccines  jield  preparations  that,  like  the 
fractionated  bacteria  vaccines,  differ 
from  whole  bacteria  vaccines  in  that 
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they  are  soluble  mixtures.  In  contrast  to 
the  fractionated  bacteria  vaccines,  the 
new  aceilular  vaccines  are  soluble 
mixtures  of  highly  purified  components. 
Because  of  the  differences  between  the 
fractionated  and  new  aceilular  bacteria 
vaccines,  the  additional  standards  at 
§§  620.1  through  620.6  are  neither 
appropriate  nor  adaptable  for  the  new 
aceilular  vaccines.  FDA  is  currently 
evaluating  these  new  aceilular  vaccines 
on  the  basis  of  data  and  specifications 
contained  in  the  product  license 
applications  (PLA's). 

The  definition  for  Pertussis  Vaccine  in 
§  620.1  could  be  interpreted  as 
encompassing  the  new  aceilular 
vaccines.  If  so  interpreted,  the  new 
aceilular  vaccines  would  be  required  to 
meet  the  production,  potency,  safety. 
and  freedom  from  toxicity  standards 
specified  in  §§  620.3  through  620.6,  when 
those  standards  are  not  appropriate  for 
the  new  aceilular  vaccines.  FDA  is 
therefore  revising  the  definition  in 
§  620.1  by  deleting  the  reference  to 
fractionated  bacteria.  This  amendment 
will  clarify  that  aceilular  vaccines  are 
not  subject  to  the  additional  standards 
in  §§  620.1  through  620.6.  FDA  has 
determined  that  notice  and  public 
procedure  for  revising  S  620.1  are 
contrary  to  the  public  interest  in  that 
licensure  of  new  aceilular  pertussis 
vaccines  could  be  delayed. 

Investigations  currently  underway 
suggest  equal,  if  not  greater, 
effectiveness  and  less  reactigenicity 
with  the  new  aceilular  vaccines  than 
with  the  whole  bacteria  vaccines. 
Licensure  of  aceilular  vaccines  that 
meet,  if  not  exceed,  the  safety,  purity, 
potency,  and  effectiveness  of  whole 
bacteria  vaccines  is  in  the  public 
interest.  FDA  has  received  PLA's  for 
aceilular  pertussis  vaccines  and 
anticipates  that  the  clinical  data  and 
manufacturing  specifications  in  the 
PLA's  may  support  licensure  in  the  near 
future. 

This  final  rule  contains  only  a  minor 
amendment  that  is  necessary  to  clarify 
that  the  new  generation  of  aceilular 
pertussis  vaccines  is  not  subject  to  the 
regulations  at  §§  620.1  through  620.6. 
Therefore.  FDA  finds  that  there  is  good 
cause  to  dispense  with  a  notice  of 
proposed  rulemaking,  pursuant  to 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (b)  and  (d))  and  FDA's 
administrative  practices  and  proceduros 
regulations  (21  CFR  10.40(e)).  FDA  also 
finds,  in  accordance  with  the 
Administrative  Procedure  Act,  that  there 
is  good  cause  to  make  this  final  rule 
effective  on  the  date  of  publication  in 
the  Federal  Register.  FDA  is,  however. 
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allowing  60  days  for  public  comment  on 
this  final  rule,  in  accordance  with  21 
CFR  10.40(e)(1). 

III.  Amended  Regulation 

FDA  is  revising  the  definition  in 
§  620.1  by  deleting  "either"  and  "or  a 
fraction  o[  Bordetella  pertussis 
bacteria."  All  currently  licensed  whole 
bacteria  pertussis  vaccines  remain 
subject  to  the  current  regulations  for 
additional  standards  in  §§  620.1  through 
620.6.  FDA  is  not  proposing  regulations 
for  additional  standards  for  the  new 
acellular  vaccines  at  this  time. 

IV.  Economic  Impact 

FDA  has  examined  the  economic 
impact  of  this  final  rule  and  has 
determined  that  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291,  nor  a  regulatory 
flexibility  analysis,  as  specified  in  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  is  required.  The  final  rule 
constitutes  a  correction  amendment  that 
requires  no  change  in  current 
manufacturing  practices. 

FDA  believes  that  the  final  rule  will 
facilitate  the  approval  of  a  new 
generation  of  acellular  pertussis 
vaccines,  which  will  be  of  benefit  to  the 
public  health  and  of  potential  economic 
benefit  to  manufacturers.  FDA  has 
determined  that  the  final  rule  is  not  a 
major  rule,  as  defined  in  Executive 
Order  12291.  and  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Request  for  Comments 

Interested  persons  may.  on  or  before 
February  3. 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  620 

Biologies.  Labeling.  Reporting  and 
recordkeeping  requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  620  is  amended 
as  follows: 

PART  620— ADDITIONAL  STANDARDS 
FOR  BACTERIAL  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  620  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503,  505.  510. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  351.  352.  353.  355,  360,  371); 
sees.  215,  351.  352.  353.  361  of  the  Public 
Health  Service  Act  (42  U.S.C.  216.  262.  263. 
263a.  264). 

2.  Section  620.1  is  revised  to  read  as 
follows: 

§  620.1    Pertussis  Vaccine. 

The  proper  name  of  this  product  shall 
be  "Pertussis  Vaccine",  which  shall  be 
an  aqueous  preparation  of  killed  whole 
Bordetella  pertussis  bacteria.  The 
vaccine  may  be  precipitated  or 
adsorbed  and  may  be  combined  with 
other  antigens. 

Dated:  November  18, 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|KR  Doc.  91-29036  Filed  12-3-91:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8375;  Final  Draft  of  11-14-911 

RIN  1545-AK41 

Minimum  Participation 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  minimum 
participation  requirements  of  section 
401(a)(26)  of  the  Internal  Revenue  Code 
of  1986.  They  reflect  changes  made  by 
the  Tax  Reform  Act  of  1986  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  These  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 1989,  and  are  applied  to 
those  plan  years  except  as  set  forth  in 
S  1.401(a)(26)-9. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Munroe  at  202-377-9372  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  under  section  401(a)(26)  of 
the  Internal  Revenue  Code  (Code)  were 
published  in  the  Federal  Register  on 
February  14. 1989  (54  FR  6710).  A  public 
hearing  on  the  proposed  regulations  was 
announced  in  54  FR  32453  and  held  on 
October  30. 1989.  After  consideration  of 
all  comments  regarding  the  proposed 
regulations,  the  proposed  regulations 
were  withdrawn  and  new  proposed 
regulations  were  published  on  May  14. 
1990  (55  FR  19935).  These  new  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
February  1. 1991  (56  FR  3988). 

Written  comments  were  received  from 
the  public  on  the  proposed  section 
401(a)(26)  regulations  of  May  14, 1990.  In 
addition,  a  public  hearing  on  those 
proposed  regulations  was  held  on 
September  26,  27.  and  28. 1990  and  a 
public  hearing  on  the  February  1, 1991. 
proposed  regulations  was  held  on  May 
16, 1991.  After  consideration  of  all  the 
written  comments  received  and  the 
statements  made  at  the  public  hearings, 
the  proposed  regulations  under  section 
401(a)(26)  are  adopted  as  modified  by 
this  Treasury  Decision. 

Statutory  Analysis 

Section  401(a)(26)  requires  that  each 
qualified  plan  benefit  at  least  the  lesser 
of  50  employees  or  40  percent  of  all 
employees  of  the  employer  (the 
minimum  participation  rule).  The 
minimum  participation  rule  applies 
separately  to  each  qualified  plan  of  an 
employer  and  generally  is  effective  for 
plan  years  beginning  on  or  after  January 
1. 1989. 

The  section  401  (a){26)  minimum 
participation  rules  were  added  by  the 
Tax  Reform  Act  of  1986  (TRA  "86)  in 
conjunction  with  amendments  to  the 
minimum  coverage  requirements  of 
section  410(b).  The  primary  purpose  of 
section  401(a)(26).  like  section  410(b) 
and  section  401(a)(4),  is  to  ensure  that 
tax-favored  pension,  stock  bonus  or 
profit-sharing  plans  do  not  discriminate 
in  favor  of  the  highly  compensated 
employees  of  the  employer  maintaining 
the  plan.  Specifically,  Congress  enacted 
section  401(a)(26)  to  address  two 
fundamental  concerns.  First,  the 
provision  is  intended  to  promote  the 
nondiscriminatory  provision  of  benefits 
or  features  by  limiting  the  extent  to 
which  an  employer  is  able  to  design 
different  benefit  formulas  for  different 
employees  in  order  to  maximize  benefit 
disparities  in  favor  of  highly 
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FOR  FURTHER  INFORMATION  CONTACr. 

David  Munroe  at  202-377-9372  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  under  section  401(a)(26)  of 
the  Internal  Revenue  Code  (Code)  were 
published  in  the  Federal  Register  on 
February  14. 1989  (54  FR  6710).  A  public 
hearing  on  the  proposed  regulations  was 
announced  in  54  FR  32453  and  held  on 
October  30. 1989.  After  consideration  of 
all  comments  regarding  the  proposed 
regulations,  the  proposed  regulations 
were  withdrawn  and  new  proposed 
regulations  were  published  on  May  14, 
1990  (55  FR  19935).  These  new  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
February  1. 1991  (56  FR  3988). 

Written  comments  were  received  from 
the  public  on  the  proposed  section 
401(a)(26)  regulations  of  May  14, 1990.  In 
addition,  a  public  hearing  on  those 
proposed  regulations  was  held  on 
September  26,  27.  and  28, 1990  and  a 
public  hearing  on  the  February  1, 1991. 
proposed  regulations  was  held  on  May 
16, 1991.  After  consideration  of  all  the 
written  comments  received  and  the 
statements  made  at  the  public  hearings, 
the  proposed  regulations  under  section 
401(a)(26)  are  adopted  as  modified  by 
this  Treasury  Decision. 

Statutory  Analysis 

Section  401(a)(26)  requires  that  each 
qualified  plan  benefit  at  least  the  lesser 
of  50  employees  or  40  percent  of  all 
employees  of  the  employer  (the 
minimum  participation  rule).  The 
minimum  participation  rule  applies 
separately  to  each  quaUfied  plan  of  an 
employer  and  generally  is  effective  for 
plan  years  beginning  on  or  after  January 
1. 1989. 

The  section  401(a)(26)  minimum 
participation  rules  were  added  by  the 
Tax  Reform  Act  of  1986  (TRA  "86)  in 
conjunction  with  amendments  to  the 
minimum  coverage  requirements  of 
section  410(b).  The  primary  purpose  of 
section  401(a)(26).  like  section  410(b) 
and  section  401(a)(4),  is  to  ensure  that 
tax-favored  pension,  stock  bonus  or 
profit-sharing  plans  do  not  discriminate 
in  favor  of  the  highly  compensated 
employees  of  the  employer  maintaining 
the  plan.  Specifically,  Congress  enacted 
section  401(a)(26)  to  address  two 
fundamental  concerns.  First,  the 
provision  is  intended  to  promote  the 
nondiscriminatory  provision  of  benefits 
or  features  by  limiting  the  extent  to 
which  an  employer  is  able  to  design 
different  benefit  formulas  for  different 
employees  in  order  to  maximize  benefit 
disparities  in  favor  of  highly 


compensated  employees.  Second,  the 
provision  is  intended  to  limit  the  extent 
to  which  a  defined  benefit  plan  operates 
as  an  individual  account  for  one 
employee,  or  a  small  group  of  the 
employer's  employees,  either  by 
currently  benefiting  only  one  or  a  few  of 
the  employer's  highly  compensated 
employees  or  by  maintaining  accrued 
benefits  for  only  one  or  a  few  such 
employees. 

Explanation  of  provisions 

Development  of  Final  Regulations 

These  regulations  were  developed  in 
conjunction  with  regulations  under  the 
various  related  statutory 
nondiscrimination  provisions  governing 
tax-qualified  retirement  plans. 
Iprincipally  sections  401(a)(4).  401(a)(17). 
401(1).  410(b).  and  414(s).  This 
coordinated  approach  was  initially 
adopted  in  developing  the  proposed 
regulations  and  was  intended  to  provide 
taxpayers  with  an  integrated  framework 
for  applying  the  nondiscrimination 
provisions  of  the  Code.  Because  the  then 
proposed  and  now  final  regulations 
under  section  401(a)(4)  set  out 
comprehensive  nondiscrimination  tests 
for  the  first  time,  it  has  been  possible  to 
substantially  simplify  the  legal  and 
administrative  requirements  contained 
in  the  section  401(a)(26)  regulations. 

Most  significantly,  although  section 
401(a)(26)(I)  states  that  the  Secretary 
may  provide  that  any  separate  benefit 
structure,  trust,  or  other  arrangement  is 
tto  be  treated  as  a  separate  plan  for 
(purposes  of  section  401[a)(26).  the  final 
regulations,  like  the  May  14, 1990, 
proposed  regulations,  do  not  require 
separate  current  benefit  structure 
testing.  As  in  the  proposed  regulations, 
the  decision  not  to  exercise  this 
statutory  grant  of  discretion  at  this  time 
was  made  because  the  Treasury  and  the 
Service  believe  that  the  relevant 
underlying  statutory  purpose  of  section 
401(a)(26)  is  adequately  addressed  by 
the  publication  of  comprehensive 
guidelines  on  the  nondiscrimination 
requirements  under  section  401(a)(4). 

Summary  of  significant  modifications 

In  general,  the  comments  on  the  May 
14. 1990.  proposed  regulations  were 
favorable.  Therefore,  in  large  part,  the 
final  regulations  adopt  the  rules  in  the 
proposed  regulations  with  only  minor 
revisions  to  clarify  and  to  more  closely 
parallel  similar  provisions  under 
sections  401(a)(4)  and  410(b).  The  more 
significant  changes  are  the  provision  of 
a  retroactive  correction  period 
extending  beyond  the  end  of  the  plan 
year  that  parallels  similar  provisions  for 
sections  401(a)(4)  and  410(b).  the 


clarification  of  the  term  "benefiting"  by 
generally  adopting  the  benefiting  rules 
of  section  410(b)  by  cross  reference,  and 
the  revision  of  the  rules  governing  the 
exclusion  of  nonresident  aliens  and  the 
exclusion  of  former  employees  to  reflect 
expanded  exclusions  provided  for  these 
categories  of  employees  in  the  section 
410(b)  final  regulations. 

Summary  of  Provisions 

1.  Applicable  to  Plans  Separately 

Section  401(a)(26)  applies  separately 
to  each  plan  of  the  employer.  Thus, 
plans  may  not  be  aggregated  to  satisfy 
the  requirements  of  section  401(a)(26) 
even  where  the  plans  are  identical  in  all 
respects  or  where  the  plans  are 
aggregated  and  treated  as  a  single  plan 
for  purposes  of  section  401(a)(4)  and 
section  410(b). 

The  final  regulations,  like  the 
proposed  regulations,  provide  generally 
that  each  single  plan  within  the  meaning 
of  section  414(1)  is  a  separate  plan  for 
purposes  oi  section  401(a)(26).  A  plan 
that  is  treated  as  a  single  plan  under 
section  414(1)  is,  however,  treated  as 
comprising  separate  plans  if 
disaggregated.  The  final  regulations 
provide  disaggregation  provisions  that 
generally  parallel  similar  provisions  in 
section  410(b).  However,  for  purposes  of 
section  401(a)(26).  disaggregation  is 
permissive  for  portions  of  plans  covering 
collectively  bargained  and 
noncoUectively  bargained  employees, 
respectively.  Portions  of  plans  covered 
by  sections  401  (k)  and  401  (m)  and 
portions  of  plans  not  subject  to  those 
provisions  are  not  disaggregated  for 
purposes  of  section  401(a)(26). 

2.  Plans  that  are  Excepted  from  Section 
401(a)(26)  I 

Like  the  proposed  regulations,  the 
final  regulations  provide  exceptions  in 
the  case  of  four  categories  of  plans. 
Plans  meeting  the  requirements  of  these 
exceptions  are  generally  treated  as 
satisfying  section  401(a)(26)  without 
further  testing  of  participation  under  the 
plan. 

A.  Plans  benefiting  no  highly  compensated 
employees.  A  plan,  other  than  a  top-heavy 
plan  under  section  416  or  a  frozen  defined 
benefit  plan,  satisfies  section  401  (a)(26J  if  the 
plan  benefits  no  highly  compensated 
employee  or  highly  compensated  former 
employee  of  the  employer. 

B.  Multiemployer  plans.  A  multiemployer 
plan,  or  portion  thereof,  that  benefits  only 
employees  included  in  a  unit  of  employees 
covered  by  a  collective  bargaining  agreement 
is  not  required  to  meet  the  minimum 
participation  requirements  of  section 
401(a)(26).  A  multiemployer  plan  that  also 
covers  employees  not  included  in  a  unit  of 
employees  covered  by  a  collective  bargaining 
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agreement  is  required  to  satisfy  section 
401(a)(26).  However,  the  final  regulations 
retain  a  special  testing  rule  thwt  permits  such 
multiemployer  plans  to  satisfy  section 
401(a)(26)  if  the  plan  as  a  whole  t>enpfil8  «t 
least  SO  employees. 

C.  Underfunded  dvfined  hcnefil  plans- 
Certain  underfunded  defined  benefit  plans 
are  treated  as  satisfying  the  requirements  of 
section  401(a)(26). 

D.  Acquisitions  and  dispositions.  Like  the 
proposed  regulations,  the  final  regulations 
provide  that  rules  similar  to  the  rules  In 
section  410(b)(6)(C)  apply  in  the  event  of  an 
acquisition  or  disposition. 

3.  Minimum  Participation  Requirements 

If  a  plan  does  not  satisfy  one  of  the 
exceptions  mentioned  above,  the  plan 
must  satisfy  section  401(a)(26)  for  the 
plan  year.  A  plan  generally  satisfies 
section  401(a)(26)  for  a  plan  year  if  the 
plan  benefits  the  lesser  of  50  employees 
of  the  employer  or  40  percent  of  the 
employees  of  the  employer. 

A  defined  contribution  plan  satisfies 
this  requirement  if  it  provides  current 
benefits  to  the  requisite  number  of 
employees  of  the  employer  or  if  it  does 
not  currently  benefit  any  employees  or 
former  employees.  A  defined  benefit 
plan  must  satisfy  section  401(a)(26)  with 
respect  to  both  its  current  accruals  and 
its  prior  benefit  structure.  A  defined 
benefit  plan  satisfies  this  requirement 
with  respect  to  current  accruals  by 
providing  a  current  benefit  to  the 
requisite  number  of  employees  of  the 
employer  and  with  respect  to  its  prior 
benefit  structure  if  the  requisite  number 
of  employees  either  have  a  meaningful 
accrued  benefit  or  are  currently 
receiving  a  meaningful  benefit  accrual 
For  purposes  of  testing  the  prior  benefit 
structure,  former  employees  may  be 
aggregated  with  employees  in 
establishing  that  the  requisite  number  of 
employees  have  a  meaningful  accrued 
benefit  under  the  plan. 

A  defined  benefit  plan  that  is  a 
multiemployer  plan  is  not  required  to 
satisfy  the  prior  benefit  structure  rule 
unless  the  multiemployer  plan  benefits 
employees  who  are  not  included  in  a 
unit  of  employees  covered  by  a 
collective  bargaining  agreement.  In  that 
case,  however,  the  multiemployer  plan 
satisfies  the  prior  benefit  structure  rule 
for  a  plan  year  if  the  multiemployer  plan 
either  provides  meaningful  benefits  to  at 
least  50  employees  for  a  plan  year,  or  50 
employees  have  meaningful  accrued 
benefits  under  the  plan.  For  purposes  of 
this  rule,  all  employees  benefiting  under 
the  multiemployer  plan  may  be 
considered. 

The  determination  of  whether  the  plan 
is  providing  (or  has  provided) 
meaningful  benefits  is  based  on  all  of 
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the  facts  and  circumstances  in  a  manner 
consistent  with  the  section  401(aK26) 
policy  objective  of  limiting  the  extent  to 
which  a  defined  benefit  plan  operates  as 
an  individual  account  for  one  employee 
or  a  small  group  of  employees. 
Accordingly,  an  ongoing  defined  benefit 
plan  will  typically  satisfy  the  prior 
benefit  structure  requirements 
concurrently  with  satisfaction  of  the 
general  plan  requirements.  A  plan  that 
satisfies  one  of  the  six  prior  benefit 
structure  tests  in  i  1.401(a)(26)-8  of  the 
February  14. 1989.  proposed  regulations 
is  deemed  to  satis^  this  requirement 

4.  Testing  Former  Employees 

Like  the  proposed  regulations,  the 
final  regulations  provide  that  if  a 
defined  benefit  plan  provides  additional 
benefits  to  former  employees  during  a 
plan  year,  the  plan  must  satisfy  section 
401(a)(26)  with  respect  to  former 
employees.  The  final  regulations  retain  a 
special  former  employee  testing  rule 
provided  in  the  prc^osed  regulations. 
This  special  rule  is  satisfied  if  a  plan 
benefits  at  least  5  former  employees  and 
either  benefits  more  than  95  percent  of 
all  former  employees  with  vested 
accrued  benefits  under  the  plan  or  at 
least  60  percent  of  the  former  employees 
receiving  an  additional  benefit  are  non- 
highly  compensated  employees. 

5.  Testing  Methods 

Section  401(a)(26)  requires  that  a  plan 
satisfy  section  401(a)(26)  on  each  day  of 
the  plan  year.  Like  the  proposed 
regulations,  however,  the  final 
regulations  provide  a  simplified  testing 
method.  Under  this  method,  a  plan  is 
treated  as  satisfying  section  401(a)(26)  if 
the  plan  satisfies  section  401(a)(26)  on  a 
single  day  during  the  plan  year  as  long 
as  the  day  selected  is  reasonably 
representative  of  the  employer's 
employees  and  the  plan's  coverage. 

6.  Retroactive  Correction 

A  number  of  commentators  requested 
a  revision  to  the  regulations  permitting  a 
retroactive  correction  period  extending 
beyond  the  end  of  the  plan  year  for 
purposes  of  satisfying  section  401(a)(26). 
In  response,  the  final  regulations 
provide  a  retroactive  correction 
mechanism  permitting  employers  to 
make  certain  retroactive  amendments  in 
order  to  achieve  compliance  with  the 
section  401(a)(26]  minimum  participation 
requirements  at  any  point  up  to  the  15th 
day  of  the  10th  month  after  the  end  of 
the  plan  year.  This  retroactive 
correction  provision  parallels  similar 
provisions  for  sections  401(a)(4)  and 
410(b),  both  in  scope  and  duration. 


7.  Transition  Rules 

The  final  regulations  retain  special 
traiisition  rules  for  governmental  plans 
and  certain  section  403(b)  annuities, 
plans  that  have  a  nunimum-period-of- 
service  requirement  or  a  last-day-of-the- 
year  requirement,  and  plans  that 
provided  certain  early  retirement 
"window  period"  benefits.  Although  the 
need  for  the  "window  benefit"  transition 
rule  was  substantially  eliminated  with 
the  elimination  of  separate  benefit 
structure  testing,  the  transition  relief  is 
still  potentially  necessary  for  an 
otherwise  frozen  plan  that  was  amended 
to  provide  a  subsidized  window  benefit 

8.  Plans  Maintained  by  More  Than  One 
Employer 

Generally,  multiple  employer  plans 
must  satisfy  section  401{a)(26)  on  an 
employer-by-employer  basis  rather  than 
on  the  basis  of  participating  employers 
in  the  aggregate.  Failure  to  satisfy 
section  401(a)(26)  with  respect  to  any 
component  of  this  testing  process  may 
result  in  disqualification  of  the  plan  for 
all  participating  employers.  Any 
noncollectively  bargained  portion  of  a 
multiemployer  plan  is  generally  a 
multiple  employer  plan  for  purposes  of 
nondiscrimination  testing  and,  thus,  is 
subject  to  section  401(a](26)  on  an 
employer-by-employer  basis.  The  final 
regulations,  like  the  proposed 
regulations,  provide  a  special  testing 
rule  under  which  the  noncollectively 
bargained  portion  of  a  multiemployer 
plan  nevertheless  may  be  tested  on  an 
aggregate  basis  taking  the  collectively 
bargained  employees  of  the 
multiemployer  plan  into  account.  The 
Commissioner,  in  a  proper  case,  could 
retain  the  qualified  status  for  innocent 
employers  in  a  multiple  employer  plan 
that  fails  to  satisfy  section  401(aX2e).  In 
such  a  case  the  Commissioner  would 
require  corrective  and  remedial  action 
with  respect  to  the  plan,  such  as 
allowing  the  withdrawal  of  an  offending 
employer,  allowing  a  disqualifying 
defect  to  be  cured  within  a  reasonable 
time  after  the  plan  administrator  has  or 
should  have  knowledge  of  the 
disqualifying  defects,  or  requiring  plan 
amendments  to  prevent  future 
disqualifying  events. 

9.  Effective  Date 

Section  401(a){26)  generally  is 
effective  vwith  respect  to  plan  years 
beginning  on  or  after  January  1. 1989.  A 
deferred  effective  date  applies  with 
respect  to  certain  collectively  bargained 
plans. 


Effect  on  Other  Laws 

Compliance  with  the  provision  of 
these  regulations  do  not  ensure 
compliance  with  other  applicable 
Federal  laws,  including,  but  not  limited 
to,  the  provisions  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  which  are  administered  by 
the  Secretary  of  Labor  pursuant  to 
Reorganization  Plan  Number  4  of  197a 
Employers  should  note  that  plan 
amendments  pursuant  to  these 
regulations  may  necessitate  reporting 
and  disclosure  under  such  Act,  including 
requirements  related  to  summary  plan 
descriptions  and  summaries  of  material 
modifications. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  for  the  regulations  was 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Nancy  J.  Marks,  Office  oi 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.401-» 
Through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation: 
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Effect  on  Other  Laws 

Compliance  with  the  provision  of 
these  regulations  do  not  ensure 
compliance  with  other  applicable 
Federal  laws,  including,  but  not  limited 
to,  the  provisions  of  Title  1  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  which  are  administered  by 
the  Secretary  of  Labor  pursuant  to 
Reorganization  Plan  Number  4  of  197a 
Employers  should  note  that  plan 
amendments  pursuant  to  these 
regulations  may  necessitate  reporting 
and  disclosure  under  such  Act,  including 
requirements  related  to  summary  plan 
descriptions  and  summaries  of  material 
modifications. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Act  {5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  for  the  regulations  was 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Nancy  ).  Marks,  Office  of 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.4O1-0 
Through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes,  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Adoption  of  Amendments  to  tiie 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1 -INCOME  TAX;  TAXABLL 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation: 


Authority:  Sec.  7805.  68A  Stal.  917;  26 
U.S.C.  7805  *  •  •  55  1.40l(a){26)-l  through 
(a)(26)-9  also  issued  under  26  U.S.C. 
401(a)(26).  •   •   • 

Par.  2.  New  §§  1.401(a)(26)-0  through 
1.401(a)(26)-g  are  added  to  read  as 
follows: 

§  1.401(aM26)-0    Table  of  contenU. 

This  section  contains  a  listing  of  the 
headings  of  §§  1.401  (a)(26)-l  through 
1.401(a){26)-9. 

§  1.401(a)(26)-l    Minimum  participation 
requirements  , 

(a)  General  rule. 

(b)  Exceptions  to  section  401(a)(26). 

(1)  Plans  thai  do  not  benefit  any  highly 
compensated  employees. 

(2)  Multiemployer  plans, 
(i)  In  general, 
(ii)  Multiemployer  plans  covering 

noncollectively  bargained  employees. 
(A)  In  general. 
|B)  Special  testing  rule. 

(3)  Certain  underfunded  defined  benefit 
plans. 

(i)  In  general. 

(ii)  Eligible  plans. 

(iii)  Actuarial  certiHcation. 

(iv)  Cessation  of  all  benefit  accruals. 

(4)  Section  401(k)  plan  maintained  by 
employers  that  include  certain 
governmental  or  tax-exempt  entities. 

(5)  Certain  acquisitions  or  dispositions, 
(i)  General  rule, 
(ii)  Special  rule  for  transactions  thai  occur 

in  the  plan  year  prior  to  the  first  plan 
year  to  which  section  401(a)(28)  applies, 
(iii)  Definition  of  "acquisition"  or 
"disposition". 

(c)  Additional  rules. 

§  7.401(a)(26)-2    Minimum  participation  rule 

(a)  General  rule. 

(b)  Frozen  plans. 

(c)  Plan. 

(d)  Disaggregation  of  certain  plans. 

(1)  Mandatory  disaggregation, 
(i)  ESOPs  and  non-ESOPs. 
(ii)  Plans  maintained  by  more  than  one 

employer. 

(A)  Multiple  employer  plans. 

(B)  Multiemployer  plans, 
(iii)  Defined  benefit  plans  with  other 

arrangements. 

(A)  In  general. 

(B)  Examples, 
(iv)  Plans  benefiting  employees  of  qualified 

separate  lines  of  business. 

(2)  Permissive  disaggregation, 
(i)  Plans  benefiting  collectively  bargained 

employees, 
(ii)  Plans  benefiting  otherwise  excludable 
employees. 

f  1.401(a)(26)-3    Rules  applicable  to  a 
defined  benefit  plan  s  prior  benefit  structure 

(a)  General  rule. 

(b)  Prior  benefit  structure. 

(c)  Testing  a  prior  benefit  structure. 

(1)  General  rule. 

(2)  Meaningful  benefits. 

(d)  Multiemployer  plan  rule. 


§  1.401(a)(26)-4    Testing  former  employecs- 

(a)  Scope. 

(b)  Minimum  participation  rule  for  former 

employees. 

(c)  Special  rule. 

(d)  Excludable  former  employees. 

(1)  General  rule.      '  « 

(2)  Exception. 

§  1.40\fa)(26)-5    Employees  who  benefit 
under  a  plan 

(a)  Employees  benefiting  under  a  plan. 

(1)  In  general. 

(2)  Sequential  or  concurrent  benefit  offset 
arrangements. 

(i)  In  general. 

(ii)  Offset  by  sequential  or  grandfathered 

benefits, 
(iii)  Concurrent  benefit  offset 

arrangements. 

(A)  General  rule. 

(B)  Special  rules  for  certain  section  414(n) 
employer-recipients. 

(b)  Former  employees  benefiting  under  a 

plan. 

§  1.401(a)(26}-6    Excludable  employees 

(a)  In  general. 

(b)  Excludable  employees. 

(1)  Minimum  age  and  service  exclusions, 
(i)  In  general. 

(ii)  Plans  benefiting  otherwise  excludable 

employees, 
(iii)  Examples. 

(2)  Certain  air  pilots. 

(3)  Certain  nonresident  aliens. 

(i)  In  general.  ' 

(ii)  Special  treaty  rule.  > 

(4)  Employees  covered  pursuant  to  a 
collective  bargaining  agreement. 

(5)  Employees  not  covered  pursuant  to  a 
collective  bargaining  agreement. 

(6)  Examples. 

(7)  Certain  terminating  employees, 
(i)  In  general. 

(ii)  Hours  of  service. 

(8)  Employees  of  qualified  separate  lines  of 
business. 

(c)  Former  employees. 

(1)  In  general. 

(2)  Employees  terminated  before  a 
specified  date. 

(3)  Previously  excludable  employees. 

(4)  Vested  accrued  benefits  eligible  for 
mandatory  distribution. 

(d)  Certain  police  or  firefighters. 

§  1.401(a)(26J-7    Testing  methods 

(a)  Testing  on  each  day  of  the  plan  y^ar. 

(b)  Simplified  testing  method. 

(c)  Retroactive  correction. 

§  1.401(a)(26)-B    Definitions 
Collective  bargaining  agreement. 
Collectively  bargained  employee. 
Covered  by  a  collective  bargaining 

agreement. 
Defined  benefit  plan. 
Defined  contribution  plan. 
Employee. 
Employer. 

ESOP.  i 

Former  employee. 
Highly  compensated  employee. 
Highly  compensated  former  employee. 
Multiemployer  plan. 


Noncollectively  bargained  employee. 
Nonhighly  compensated  employee. 
Nonhighly  compensated  former  employee. 
Plan. 

Plan  year. 

Professional  employee. 
Section  401(k)  plan. 
Section  401(m)  plan. 

§  1.40I(a)(26)-9    Effective  dates  and 
transition  rules 

(a)  In  general. 

(b)  Transition  rules. 

(1)  Governmental  plans  and  certain  section 
403(b)  annuities. 

(2)  Early  retirement  "window-period" 
benefits. 

(3)  Employees  who  do  not  benefit  because 
of  a  minimum-penod-of-service 
requirement  or  a  last-day  requirement. 

(4)  Certain  plan  terminations. 
(i|  In  general. 

(ii)  Exception. 

(5)  ESOPs  and  non-ESOPs. 

(c)  Waiver  of  excise  tax  on  reversions. 

(1)  In  general. 

(2)  TerminaUon  date. 

(3)  Failure  to  satisfy  section  401(a)(26). 

(d)  Special  rule  for  collective  bargaining 

agreements. 

S  1.40i(a)<26>-1    Minimum  participation 

raquirements. 

(a)  General  rule.  A  plan  is  a  qualified 
plan  for  a  plan  year  only  if  the  plan 
satisfies  section  401(a)(26]  for  the  plan 
year.  A  plan  that  satisfies  any  of  the 
exceptions  described  in  paragraph  (b)  of 
this  section  passes  section  401(a)(26) 
automatically  for  the  plan  year.  A  plan 
that  does  not  satisfy  one  of  the 
exceptions  in  paragraph  (b)  of  this 
section  must  satisfy  S  1.401(a)(26)-2(a). 
In  addition,  a  defined  benefit  plan  must 
satisfy  S  1.401(a)(26}-3  with  respect  to 
its  prior  benefit  structure.  Finally,  a 
defined  benefit  plan  that  benefits  former 
employees  (for  example,  a  defined 
benefit  plan  that  is  amended  to  provide 
an  ad  hoc  cost-of-living  adjustment  to 
former  employees)  must  separately 
satisfy  S  1.401(a)(26)-4  with  respect  to 
its  former  employees. 

(b)  Exceptions  to  section  401(a)(26)— 
(1)  Plans  that  do  not  benefit  any  highly 
compensated  employees.  A  plan,  other 
than  a  frozen  defined  benefit  plan  as 
defined  in  §  1.401(a)(26)-2(b),  satisfies 
section  401(a)(26)  for  a  plan  year  if  the 
plan  is  not  a  top-heavy  plan  under 
section  416  and  the  plan  meets  the 
following  requirements: 

(i)  The  plan  benefits  no  highly 
compensated  employee  or  highly 
compensated  former  employee  of  the 
employer  and 

(ii)  The  plan  is  not  aggregated  with 
any  other  plan  of  the  employer  to  enable 
the  other  plan  to  satisfy  section  401(a)(4) 
or  410(b).  The  plan  may,  however,  be 
aggregated  with  the  employer's  other 
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plans  for  purposes  of  the  average  benefit 
percentage  test  in  section 
410(b)(2)(A)(ii). 

(2)  Multiemployer  plans — (i)  In 
general.  The  portion  of  a  multiemployer 
plan  that  benefits  only  employees 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement 
may  be  treated  as  a  separate  plan  that 
satisfies  section  401{a)(28)  for  a  plan 
year. 

(ii)  Multiemployer  plans  covering 
noncoUectively  bargained  employees — 
(A)  In  general.  The  rule  provided  in 
paragraph  (b)(2](i)  does  not  apply  to  the 
portion  of  a  multiemployer  plan  that 
benefits  employees  who  are  not 
inchided  in  any  collective  bargaining 
unit  covered  by  a  collective  bargaining 
agreement.  Thus,  the  portion  of  the  plan 
benefiting  these  employees  must 
separately  satisfy  section  401(a)(26). 

(B)  Special  testing  rule.  A 
multiemployer  plan  that  benefits 
employees  who  are  not  included  in  any 
collective  bargaining  unit  covered  by  a 
collective  bargaining  agreement  satisfies 
section  401(a](26]  if  the  plan  benefits  50 
employees.  For  purposes  of  this  special 
testing  rule,  employees  who  are 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement 
may  be  inchided  in  determining  whether 
the  plan  benefits  SO  employees. 

(3)  Certain  underfunded  defined 
benefit  plans — (i)  In  general.  A  defined 
benefit  plan  is  deemed  to  satisfy  section 
401(a)(26)  for  a  plan  year  if  all  of  the 
conditions  of  paragraphs  {b)(3)tii) 
through  (b)(3)(iv)  oJF  this  section  are 
satisfied  with  respect  to  the  plan  for  the 
plan  year. 

(ii)  Eligible  plans.  This  condition  is 
satisfied  for  a  plan  year  only  if  the  plan 
is  subject  to  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  for  the  plan  year  or.  if  the  plan 
is  not  a  Title  IV  plan  under  ERISA,  it  is 
not  a  top-heavy  plan  within  the  meaning 
of  section  416.  This  condition  does  not 
apply  for  plan  years  beginning  before 
January  1. 1992. 

(iii)  Actuarial  certification.  This 
condition  is  satisfied  for  a  plan  year 
only  if  the  employer's  timely  filed 
actuarial  report,  as  required  by  section 
6059,  evidences  that  the  plan  does  not 
have  sufficient  assets  to  satisfy  all 
liabilities  under  the  plan  (determined  in 
accordance  with  section  401(a)(2)). 

(iv)  Cessation  of  all  benefit  accruals. 
This  condition  is  satisfied  for  a  plan 
year  only  if,  for  the  plan  year,  no 
employee  or  former  employee  is 
benefiting  within  the  meaning  of 
3  1.401(a)(26}-5(a)  or  (b).  For  this 
purpose,  an  employee  is  not  treated  as 
benefiting  solely  by  reason  of  being  a 


non-key  employee  receiving  minimum 
benefit  accruals  required  by  section  416. 

(4)  Section  401  fk)  plan  maintained  by 
employers  that  include  certain 
governmental  or  tax-exempt  eatities. 
Section  401(kM4)(B)  prevents  certain 
State  and  local  governments  and  tax- 
exempt  organizations  from  maintaining 
a  section  401  (k)  plan.  A  section  401  (k) 
plan  or  a  section  401(m)  plan  that 
consists  solely  of  employer  matching 
contributions  or  employee  after-tax 
contributions  that  are  tied  to  elective 
contributions  under  a  section  401(k)  plan 
may  be  treated  as  a  separate  plan  that 
satisfies  section  401(a)(26)  for  a  plan 
year  if  the  following  requirements  are 
satisfied: 

(i)  The  section  401(k)  plan  is 
maintained  by  an  employer  who  has 
employees  precluded  from  being  eligible 
employees  under  the  arrangement  by 
reason  of  section  401(k)(4)(B),  and 

(ii)  More  than  95  percent  oif  the 
employees  of  the  employer  who  are  not 
precluded  from  being  eligible  employees 
under  a  section  401  (k)  plan  by  reason  of 
section  401(k)(4)(B)  benefit  under  the 
section  401(k)  plan. 

(5)  Certain  acquisitions  or 
dispositions — (i)  General  rule.  Rules 
similar  to  the  rules  prescribed  under 
section  410(b)(6)(C)  apply  under  section 
401(a)(26).  Pursuant  to  these  rules,  the 
requirements  of  section  401(a](26)  are 
treated  as  satisfied  for  certain  plans  of 
an  employer  involved  in  an  acquisition 
or  disposition  (transaction)  for  the 
transition  period.  The  transition  period 
begins  on  the  date  of  the  transaction 
and  ends  on  the  last  day  of  the  first  plan 
year  beginning  after  the  date  of  the 
transaction. 

(ii)  Special  rule  for  transactions  that 
occur  in  the  plan  year  prior  to  the  first 
plan  year  to  which  section  401(a)(26) 
applies.  Where  there  has  been  a 
transaction  described  in  section 
410(b)(6)(C)  in  the  plan  year  prior  to  the 
first  plan  year  in  which  section 
401(a)(26)  applies  to  a  plan,  the  plan 
satisfies  section  401(a)(26)  for  the 
transition  period  if  the  plan  benefited  50 
employees  or  40  percent  of  the 
employees  of  the  employer  immediately 
prior  to  the  transaction. 

(iii)  Definition  of  "acquisition" and 
"disposition. "  For  purposes  of  this 
paragraph  (b)(5).  the  terms  "acquisition" 
and  "disposition"  refer  to  an  asset  or 
stock  acquisition,  merger,  or  other 
similar  transaction  involving  a  change  in 
employer  of  the  employees  of  a  trade  or 
business. 

(c)  Additional  rules.  The 
Commissioner  may.  in  revenue  ruhngs, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  necessary  or 


appropriate  in  applying  the  minimum 
participation  requirements  of  section 
401(a)(26). 

§  1.401(aM26h2  Minimum  partictiMtion 
rule. 

(a)  General  rule.  A  plan  satisfies  this 
paragraph  (a)  for  a  plan  year  only  if  the 
plan  benefits  at  least  the  lesser  of — 

(1)  50  employees  of  the  employer,  or 

(2)  40  percent  of  the  employees  of  the 
employer. 

(b)  Frozen  plans.  A  plan  under  which 
no  employee  or  former  employee 
benefits  (within  the  meaning  of 

5  1.401  (a)(26)-5  (a)  or  (b)).  is  a  frozen 
plan  for  purposes  of  this  section  and 
satisfies  paragraph  (a)  of  this  section 
automatically.  Thus,  a  frozen  defined 
contribution  plan  satisfies  section 
401(a)(26)  automatically  and  a  frozen 
defined  benefit  plan  satisfies  section 
401(a)(26)  for  a  plan  year  by  satisfying 
the  prior  benefit  structure  requirements 
in  S  1.401(a)(26)-3.  For  purposes  of  the 
rule  in  this  paragraph  (b),  a  defined 
benefit  plan  that  provides  only  the 
minimum  benefits  for  non-key 
employees  required  by  section  416  is  a 
frozen  defined  benefit  plan. 

(c)  Plan.  "Plan"  means  a  plan  writhin 
the  meaning  of  §  1.4m(b)-7  (a)  and  (b), 
after  the  application  of  the  mandatory 
disaggregation  rules  of  paragraph  (d)(1) 
of  this  section  and.  if  applicable,  the 
permissive  disaggregation  rules  of 
paragraph  (d)(2)  of  this  section. 

(d)  Disaggregation  of  certain  plans — 
(1)  Mandatory  disaggregation— {\] 
ESOPs  and  non-ESOPs.  The  portion  of  a 
plan  that  is  an  ESOP  and  the  portion  of 
the  plan  that  is  not  an  ESOP  are  treated 
as  separate  plans  for  purposes  of  section 
401(a)(26).  except  as  otherwise 
permitted  under  i  54.4975-ll(e)  of  this 
Chapter. 

(ii)  Plans  maintained  by  more  than 
one  employer — (A)  Multiple  employer 
plans.  If  a  plan  benefits  employees  of 
more  than  one  employer  and  those 
employees  are  not  included  in  a  unit  of 
employees  covered  by  one  or  more 
collective  bargaining  agreements,  the 
plan  is  a  multiple  employer  plan.  A 
multiple  employer  plan  is  treated  as 
separate  plans,  each  of  which  is 
maintained  by  a  separate  employer  and 
must  separately  satisfy  section 
401(a)(26)  by  reference  only  to  that 
employer's  employees. 

(B)  Multiemployer  plans.  The  portion 
of  a  multiemployer  plan  that  benefits 
employees  who  are  included  in  one  or 
more  units  of  employees  covered  by  one 
or  more  collective  bargaining 
agreements  and  the  portion  of  that  plan 
that  benefits  employees  who  are  not 
included  in  a  unit  of  employees  covered 
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appropriate  in  applying  the  minimum 
participation  requirements  of  section 
401(a)(26). 

§  1.401<aM26)-2  Minltnuin  participation 
rul«. 

(a)  General  rule.  A  plan  satisfies  this 
paragraph  (a)  for  a  plan  year  only  if  the 
plan  benefits  at  least  the  lesser  of — 

(1)  50  employees  of  the  employer,  or 

(2)  40  percent  of  the  employees  of  the 
employer. 

(b)  Frozen  plans.  A  plan  under  which 
no  employee  or  former  employee 
benefits  (within  the  meaning  of 

§  1.401  (a)(26)-5  (a)  or  (b)),  is  a  frozen 
plan  for  purposes  of  this  section  and 
satisfies  paragraph  (a)  of  this  section 
automatically.  Thus,  a  frozen  defined 
contribution  plan  satisfies  section 
401(al(26)  automatically  and  a  frozen 
defined  b»enefit  plan  satisfies  section 
401(a)(26)  for  a  plan  year  by  satisfying 
the  prior  benefit  structure  requirements 
in  §  1.401(a)(26)-3.  For  purposes  of  the 
rule  in  this  paragraph  (b),  a  defined 
benefit  plan  that  provides  only  the 
minimum  benefits  for  non-key 
employees  required  by  section  416  is  a 
frozen  defined  benefit  plan. 

(c)  Plan.  "Plan"  means  a  plan  within 
the  meaning  of  §  1.40lfb)-7  (a)  and  (b), 
after  the  appHcation  of  the  mandatory 
disaggregation  rules  of  paragraph  (dMl) 
of  this  section  and,  if  applicable,  the 
permissive  disaggregation  rules  of 
paragraph  (d)(2)  of  this  section. 

(d)  Disaggregation  of  certain  plans — 
(1)  Mandatory  disaggregation— {\] 
ESOPs  and  non-ESOPs.  The  portion  of  a 
plan  that  is  an  ESOP  and  the  portion  of 
the  plan  that  is  not  an  ESOP  are  treated 
as  separate  plans  for  purposes  of  section 
401(a)(26),  except  as  otherwise 
permitted  under  f  54.4975-ll(e)  of  this 
Chapter. 

(ii)  Plans  maintained  by  more  than 
one  employer — (A)  Multiple  employer 
plans.  If  a  plan  benefits  employees  of 
more  than  one  employer  and  those 
employees  are  not  included  in  a  unit  of 
employees  covered  by  one  or  more 
collective  bargaining  agreements,  the 
plan  is  a  multiple  employer  plan.  A 
multiple  employer  plan  is  treated  as 
separate  plans,  each  of  which  is 
maintained  by  a  separate  employer  and 
must  separately  satisfy  section 
401(a)(26}  by  reference  only  to  that 
employer's  employees. 

(B)  Multiemployer  plans.  The  portion 
of  a  multiemployer  plan  that  benefits 
employees  who  are  included  in  one  or 
more  units  of  employees  covered  by  on« 
or  more  collective  bargaining 
agreements  and  the  portion  of  that  plan 
that  benefits  employees  who  are  not 
included  in  a  unit  of  employees  covered 


pursuant  to  any  collective  bargaining 
agreement  are  treated  as  separate  plans. 
The  portion  of  a  multiemployer  plan  that 
benefits  employees  who  are  not 
included  in  a  unit  of  employees  covered 
,by  a  collective  bargaining  agreement  is 
S  multiple  employer  plan  as  described  in 
paragraph  (d){l)(ii)(A)  of  this  section. 
This  paragraph  (d)(l)(ii){B)  does  not 
apply  to  the  extent  that  the  special 
testing  rule  in  S  1.401(a)(26)-l(b}(2)(ii} 
applies.  Also,  this  paragraph  (d)(l}(B)(2) 
does  not  apply  for  purposes  of  prior 
benefit  structure  testing  under  §  1.401 
(a)(26)-3. 

(iii)  Defined  benefit  plans  with  other 
arrangements — (A)  In  general.  A 
defined  benefit  plan  is  treated  as 
comprising  separate  plans  if,  under  the 
facts  and  circumstances,  there  is  an 
arrangement  (either  under  or  outside  the 
plan)  that  has  the  effect  of  providing  any 
employee  with  a  greater  interest  in  a 
portion  of  the  assets  of  a  plan  in  a  way 
that  has  the  effect  of  creating  separate 
accounts.  Separate  plans  are  not 
created,  however,  merely  because  a 
partnership  agreement  provides  for 
allocation  among  partners,  in  proportion 
to  their  partnership  interests,  of  either 
the  cost  of  funding  the  plan  or  surplus 
assets  upon  plan  termination. 

(B)  Examples.  The  following  examples 
illustrate  certain  situations  in  which 
other  arrangements  relating  to  a  defined 
benefit  plan  are  or  are  not  treated  as 
creating  separate  plans: 

Example  1.  Elmployer  A  maintains  a 
denned  benefit  plan  under  which  each  highly 
compensated  employee  can  direct  the 
investment  of  the  portion  of  the  plan's  assets 
that  represents  the  accumulated 
contributions  with  respect  to  that  employee's 
plan  benefits.  In  addition,  by  agreement 
outside  the  plan,  if  the  product  of  the 
employee's  investment  direction  exceeds  the 
value  needed  to  fund  that  employee's 
benefits.  Employer  A  agrees  to  make  a 
special  payment  to  the  participant.  In  this 
case,  each  separate  portion  of  the  pool  of 
assets  over  which  an  employee  has 
investment  authority  is  a  separate  plan  for 
the  employee. 

Example  2.  Employer  B  is  a  partnership 
that  maintains  a  defined  benefit  plan.  The 
partnership  agreement  provides  that,  upon 
termination  of  the  plan,  a  special  allocation 
of  any  excess  plan  assets  after  reversion  is 
made  to  the  partnership  on  the  basis  of 
partnership  share.  This  arrangement  does  not 
create  separate  plans  with  respect  to  the 
partners. 

(iv)  Plans  benefiting  employees  of 
qualified  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  401(a)(26)  in 
accordance  with  S  1.414(r)h-l(b).  the 
portion  of  a  plan  that  benefits 
employees  of  one  qualified  separate  line 


of  business  is  treated  as  a  separate  plan 
from  the  portions  of  the  same  plan  that 
benefit  employees  of  the  other  qualified 
separate  lines  of  business  of  the 
employer.  See  §S  1.414(r)-l(c)(3)  and 
1.414(r)-9  (separate  application  of 
section  401(a)(26)  to  the  employees  of  a 
qualified  separate  line  of  business).  The 
rule  in  this  paragraph  (d)(6)  does  not 
apply  to  a  plan  that  is  tested  under  the 
special  rule  for  employer-wide  plans  in 
§  1.414(r)-l(c)(3){ii)  for  a  plan  year. 

(2)  Permissive  disaggregation — (i) 
Plans  benefiting  collectively  bargained 
employees.  For  purposes  of  section 
401(a)(26).  an  employer  may  treat  the 
portion  of  a  plan  that  benefits 
employees  who  are  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  as  a  plan  separate 
from  the  portion  of  a  plan  that  benefits 
employees  who  are  not  included  in  such 
a  collective  bargaining  unit.  This 
paragraph  (d)(2)(i)  applies  separately  to 
each  collective  bargaining  agreement. 
Thus,  for  example,  the  portion  of  a  plan 
that  benefits  employees  included  in  a 
unit  of  employees  covered  by  one 
collective  bargaining  agreement  may  be 
treated  as  a  plan  that  is  separate  from 
the  portion  of  the  plan  that  benefits 
employees  included  in  a  unit  of 
employees  covered  by  another  collective 
bargaining  agreement 

(ii)  Plans  benefiting  otherwise 
excludable  employees.  If  an  employer 
applies  section  401(a)(26)  separately  to 
the  portion  of  a  plan  that  benefits  only 
employees  who  satisfy  age  and  service 
conditions  under  the  plan  that  are  lower 
than  the  greatest  minimum  age  and 
service  conditions  permissible  under 
section  410(a).  the  plan  is  treated  as 
comprising  separate  plans,  one 
benefiting  the  employees  who  have  not 
satisfied  the  lower  minimum  age  and 
service  but  not  the  greatest  minimum 
age  and  service  conditions  permitted 
under  section  410(a)  and  one  benefiting 
employees  who  have  satisfied  the 
greatest  minimum  age  and  service 
conditions  permitted  imder  section 
410(a).  See  S  1.401(a){26)-6{b)(l)(ii)  for 
rules  concerning  testing  of  otherwise 
excludable  employees. 

§  1.401(aX26)-3    Rules  appticabl*  to  a 
deftnad  banefit  plan's  prior  benefit 
structure. 

(a)  General  rule.  A  defined  benefit 
plan  that  does  not  meet  one  of  the 
exceptions  in  §  1.401(a)(26)-l(b)  must 
satisfy  paragraph  (c)  of  this  section  with 
respect  to  its  prior  benefit  structure. 
Defined  contribution  plans  are  not 
subject  to  this  section. 

(b)  Prior  benefit  structure.  Each 
defined  benefit  plan  has  only  one  prior 
benefit  structure,  and  all  accrued 


benefits  under  the  plan  as  of  the 
beginning  of  a  plan  year  (including 
benefits  rolled  over  or  transferred  to  the 
plan)  are  included  in  the  prior  benefit 
structure  for  the  year. 

(c)  Testing  a  prior  benefit  structure— 
(1)  General  rule.  A  plan's  prior  benefit 
structure  satisfies  this  paragraph  if  the 
plan  provides  meaningful  benefits  to  a 
group  of  employees  that  includes  the 
lesser  of  50  employees  or  40  percent  of 
the  employer's  employees.  Thus,  a  plan 
satisfies  the  requirements  of  this 
paragraph  (c)  if  at  least  50  employees  or 
40  percent  of  the  employer's  employees 
currently  accrue  meaningful  benefits 
under  the  plan.  Alternatively,  a  plan 
satisfies  this  paragraph  if  at  least  50 
employees  and  former  employees  or  40 
percent  of  the  employer's  employees 
and  former  employees  have  meaningful 
accrued  benefits  under  the  plan. 

(2)  Meaningful  benefits.  Whether  a 
plan  is  providing  meaningful  benefits,  or 
whether  individuals  have  meaningful 
accrued  benefits  under  a  plan,  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances.  The  relevant  factors 
in  making  this  determination  include, 
but  are  not  limited  to,  the  following:  the 
level  of  current  benefit  accruals;  the 
comparative  rate  of  accruals  under  the 
current  benefit  formula  compared  to 
prior  rates  of  accrual  under  the  plan:  the 
projected  accrued  benefits  under  the 
current  benefit  formula  compared  to 
accrued  benefits  as  of  the  close  of  the 
immediately  preceding  plan  year  the 
length  of  time  the  current  benefit 
formula  has  been  in  effect;  the  number 
of  employees  with  accrued  benefits 
under  the  plan;  and  the  length  of  time 
the  plan  has  been  in  effect.  A  rule  for 
determining  whether  an  offset  plan 
provides  meaningful  benefits  is  provided 
in  S  1.401(a)(26}-5(a)(2).  A  plan  does  not 
satisfy  this  paragraph  (c)  if  it  exists 
primarily  to  preserve  accrued  benefits 
for  a  small  group  of  employees  and 
thereby  functions  more  as  an  individual 
plan  for  the  small  group  of  employees  or 
for  the  employer. 

(d)  Multiemployer  plan  rule.  A 
multiemployer  plan  is  deemed  to  satisfy 
the  prior  benefit  structure  rule  in 
paragraph  (c)(1)  of  this  section  for  a  plan 
year  if  the  multiemployer  plan  provides 
meaningful  benefits  to  at  least  50 
employees  for  a  plan  year,  or  50 
employees  have  meaningful  accrued 
benefits  under  the  plan.  For  purposes  of 
this  paragraph,  all  employees  benefiting 
under  the  multiemployer  plan  may  be 
considered,  whether  or  not  these 
employees  are  included  in  a  unit  of 
employees  covered  pursuant  to  any 
collective  bargaining  agreement. 
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§  1.401(a)(26>-4    Testing  former 
employees. 

(a)  Scope.  This  section  applies  to  any 
defined  benefit  plan  that  benefits  former 
employees  in  a  plan  year  within  the 
meaning  of  §  1.401(a)(26)-5(b)  and  does 
not  meet  one  of  the  exceptions  in 

§  1.401(a)(26)-l(b). 

(b)  Minimum  participation  rule  for 
former  employees.  Except  as  set  forth  in 
paragraph  (c)  of  this  section,  a  plan  that 
is  subject  to  this  section  must  benefit  at 
least  the  lesser  of: 

(1)  50  former  employees  of  the 
employer,  or 

(2)  40  percent  of  the  former  employees 
of  the  employer. 

(c)  Special  rule.  A  plan  satisfies  the 
minimum  participation  rule  in  paragraph 
(b)  of  this  section  if  the  plan  benefits  at 
least  five  former  employees,  and  if 
either: 

(1)  More  than  95  percent  of  all  former 
employees  with  vested  accrued  benefits 
under  the  plan  benefit  under  the  plan  for 
the  plan  year,  or 

(2)  At  least  60  percent  of  the  former 
employees  who  benefit  under  the  plan 
for  the  plan  year  are  nonhighly 
compensated  former  employees. 

(d)  Excludable  former  employees — (1) 
General  rule.  Whether  a  former 
employee  is  an  excludable  former 
employee  for  purposes  of  this  section  is 
determined  under  §  1.401{a){26)-6{c). 

(2)  Exception.  Solely  for  purposes  of 
paragraph  (cj  of  this  section,  the  rule  in 
§  1.401(a)(26}-6(c)(4)  (regarding  vested 
accrued  benefits  eligible  for  mandatory 
distribution)  does  not  apply  to  any 
former  employee  having  a  vested 
accrued  benefit.  Thus,  a  former 
employee  who  has  a  vested  accrued 
benefit  is  not  an  excludable  former 
employee  merely  because  that  vested 
accrued  benefit  does  not  exceed  $3,500. 

§  1.401ia)<26)-S    Employees  who  t>enefit 
under  a  plan. 

(a)  Employees  benefiting  under  a 
plan — (1)  In  general.  Except  as  provided 
in  paragraph  (a)(2]  of  this  section,  an 
employee  is  treated  as  benefiting  under 
a  plan  for  a  plan  year  if  and  only  if.  for 
that  plan  year,  the  employee  would  be 
treated  as  benefiting  under  the 
provisions  of  §  1.410(b)-3(a),  without 
regard  to  §  1.410(b)-3(a)(iv). 

(2)  Sequential  or  concurrent  benefit 
offset  arrangements — (i)  In  general.  An 
employee  is  treated  as  accruing  a 
benefit  under  a  plan  that  includes  an 
offset  or  reduction  of  benefits  that 
satisfies  either  paragraph  (a)(2)(ii)  or 
(a)(2)(iii)  of  this  section  if  either  the 
employee  accrues  a  benefit  under  the 
plan  for  the  year,  or  the  employee  would 
have  accrued  a  benefit  if  the  offset  or 
reduction  portion  of  the  benefit  formula 


were  disregarded.  In  addition,  an 
employee  is  treated  as  accruing  a 
meaningful  benefit  for  purposes  of  prior 
benefit  structure  testing  under 
§  1.401{a)(26)-3  if  the  employee  would 
have  accrued  a  meaningful  benefit  if  the 
offset  or  reduction  portion  of  the  benefit 
formula  were  disregarded. 

(ii)  Offset  by  sequential  or 
grandfathered  benefits.  An  offset  or 
reduction  of  benefits  under  a  defined 
benefit  plan  satisfies  this  paragraph 
(a)(2)  if  the  benefit  formula  provides  that 
an  employee  will  not  accrue  additional 
benefits  under  the  current  portion  of  the 
benefit  formula  until  the  employee  has 
accrued,  under  such  portion,  a  benefit  in 
excess  of  such  employee's  benefit  under 
one  or  more  formulas  in  effect  for  prior 
years  that  are  based  wholly  on  prior 
years  of  service.  The  prior  benefit  may 
have  accrued  under  the  same  or  a 
separate  plan,  may  be  provided  under 
the  same  or  a  separate  plan  and  may 
relate  to  service  with  the  same  or 
previous  employers.  Benefits  will  not 
fail  to  be  treated  as  based  wholly  on 
prior  years  if  they  are  based,  directly  or 
indirectly,  on  compensation  earned  after 
such  prior  years  (including 
compensation  earned  in  the  current 
year),  if  they  are  adjusted  to  reflect 
increases  in  the  section  415  limitations, 
or  if  they  are  increased  to  provide  an  ad 
hoc  cost  of  hving  adjustment  designed  to 
adjust,  in  whole  or  in  part,  for  inflation. 
Fui  thermore,  benefits  do  not  fail  to  be 
treated  as  based  wholly  on  prior  years 
merely  because  the  benefits  (e.g.,  early 
retirement  benefits)  are  subject  to  an 
age  or  years-of-service  condition  and,  in 
applying  the  condition  or  conditions,  the 
current  and  prior  years  are  taken  into 
account. 

(iii)  Concurrent  benefit  offset 
arrangements — (A)  General  rule.  An 
offset  or  reduction  of  benefits  under  a 
defined  benefit  plan  satisfies  the 
requirements  of  this  paragraph  (a)(2)(iii) 
if  the  benefit  formula  provides  a  benefit 
that  is  offset  or  reduced  by  contributions 
or  benefits  under  another  plan  that  is 
maintained  by  the  same  employer  and 
the  following  additional  requirements 
are  met: 

{1)  The  contributions  or  benefits  under 
a  plan  that  are  used  to  offset  or  reduce 
the  benefits  under  the  positive  portion  of 
the  fomula  being  tested  accrued  under 
such  other  plan; 

[2]  The  employees  who  benefit  under 
the  formula  being  tested  also  benefit 
under  the  other  plan  on  a  reasonable 
and  uniform  basis;  and 

[3]  The  contributions  or  benefits  under 
the  plan  that  are  used  to  offset  or  reduce 
the  benefits  under  the  formula  being 
tested  are  not  used  to  offset  or  reduce 


that  employee's  benefits  under  any  other 
plan  or  any  other  formula. 

(B)  Special  rules  for  certain  section 
414(nJ  employer-recipients.  The  same 
employer  requirement  in  the  concurrent 
benefit  offset  rule  in  paragraph 
(a)(2)(iii)(A)  of  this  section  is  waived  for 
certain  section  414(n)  employer- 
recipients.  Under  this  exception,  an 
employer-recipient  (within  the  meaning 
of  sections  414  (n)  and  (o))  may  treat 
contributions  or  benefits  under  a  plan 
maintained  by  a  leasing  organization  as 
contributions  or  benefits  accrued  under 
the  recipient  organization  plan  provided 
the  following  requirements  are  met:  the 
employer-recipient  maintains  a  plan 
covering  leased  employees  (which 
employees  are  treated  as  employees  of 
the  employer-recipient  within  the 
meaning  of  sections  414{n)(2)  and 
414(o)(2));  the  leased  employees  are  also 
covered  under  a  plan  maintained  by  the 
leasing  organization;  and  contributions 
or  benefits  under  the  plan  maintained  by 
the  employer-recipient  are  offset  or 
reduced  by  the  contributions  or  benefits 
under  the  leasing  organization  plan  that 
are  attributable  to  service  with  the 
recipient  organization.  Also,  for 
purposes  of  the  benefiting  condition 
requirement  in  paragraph  (a)(2)(iii)(A){2) 
of  this  section,  the  employees  of  the 
employer-recipient  who  are  not  leased 
from  the  leasing  organization  are  not 
required  to  benefit  under  the  plan  of  the 
leasing  organization. 

(b)  Former  employees  benefiting 
under  a  plan.  A  former  employee  is 
treated  as  benefiting  for  a  plan  year  if 
and  only  if  the  former  employee  would 
be  treated  as  benetiting  under  the  rules 
in  §  1.410(b)-3(b). 

§  1.401(aM26>-6    Excludable  employees. 

(a)  In  general.  For  purposes  of 
applying  section  401(a)(28)  with  respect 
to  either  employees,  former  employees, 
or  both  employees  and  former 
employees,  as  applicable,  all  employees 
other  than  excludable  employees 
described  in  paragraph  (b)  of  this 
section,  all  former  employees  other  than 
excludable  former  employees  described . 
in  paragraph  (c)  of  this  section,  or  both, 
as  the  case  may  be,  must  be  taken  into 
account.  Except  as  specifically  provided 
otherwise  in  this  section,  the  rules  of 
this  section  are  applied  by  reference 
only  to  the  particular  plan  and  must  be 
applied  on  a  uniform  and  consistent 
basis. 

(b)  Excludable  employees.  An 
employee  is  an  excludable  employee  if 
the  employee  is  covered  by  one  or  more 
of  the  following  exclusions: 

(1)  Minimum  age  and  service 
exclusions — (i)  In  general.  If  a  plan 
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that  employee's  benefits  under  any  other 
plan  or  any  other  formula. 

(B)  Special  rules  for  certain  section 
414(n)  employer-recipients.  The  same 
employer  requirement  in  the  concurrent 
benefit  offset  rule  in  paragraph 
(a)(2)(iii)(A)  of  this  section  is  waived  for 
certain  section  414(n)  employer- 
recipients.  Under  this  exception,  an 
employer-recipient  (within  the  meaning 
of  sections  414  (n)  and  (o))  may  treat 
contributions  or  benefits  under  a  plan 
maintained  by  a  leasing  organization  as 
contributions  or  benefits  accrued  under 
the  recipient  organization  plan  provided 
the  following  requirements  are  met:  the 
employer-recipient  maintains  a  plan 
covering  leased  employees  (which 
employees  are  treated  as  employees  of 
the  employer-recipient  within  the 
meaning  of  sections  414(n](2]  and 
414(o)(2));  the  leased  employees  are  also 
covered  under  a  plan  maintained  by  the 
leasing  organization;  and  contributions 
or  benefits  under  the  plan  maintained  by 
the  employer-recipient  are  offset  or 
reduced  by  the  contributions  or  benefits 
under  the  leasing  organization  plan  that 
are  attributable  to  service  with  the 
recipient  organization.  Also,  for 
purposes  of  the  benefiting  condition 
requirement  in  paragraph  (a)(2Kiii)(A){2) 
of  this  section,  the  employees  of  the 
employer-recipient  who  are  not  leased 
from  the  leasing  organization  are  not 
required  to  benefit  under  the  plan  of  the 
leasing  organization. 

(b)  Former  employees  benefiting 
under  a  plan.  A  former  employee  is 
treated  as  benefiting  for  a  plan  year  if 
and  only  if  the  former  employee  would 
be  treated  as  benetiting  under  the  rules 
in  §  1.410(b)-3(b). 

§  1.401(aM26>-6    Excludable  employees. 

(a)  In  general.  For  purposes  of 
applying  section  401(a)(26)  with  respect 
to  either  employees,  former  employees, 
or  both  employees  and  former 
employees,  as  applicable,  all  employees 
other  than  excludable  employees 
described  in  paragraph  (b)  of  this 
section,  all  former  employees  other  than 
excludable  former  employees  described 
in  paragraph  (c)  of  this  section,  or  both, 
as  the  case  may  be,  must  be  taken  into 
account.  Except  as  specifically  provided 
otherwise  in  this  section,  the  rules  of 
this  section  are  applied  by  reference 
only  to  the  particular  plan  and  must  be 
applied  on  a  uniform  and  consistent 
basis. 

(b)  Excludable  employees.  An 
employee  is  an  excludable  employee  if 
the  employee  is  covered  by  one  or  more 
of  the  following  exclusions: 

(1)  Minimum  age  and  service 
exclusions — (i)  In  general.  If  a  plan 
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applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  from  benefiting  under  the 
plan,  tbn  all  employees  who  fail  to 
satisfy  those  conditions  may  be  treated 
as  excludable  employees  with  respect  to 
that  plan.  An  employee  is  treated  as 
meeting  the  age  and  service 
requirements  on  the  date  any  employee 
with  the  same  age  and  service  would  be 
eligible  to  commence  participation  in  the 
plan,  as  provided  in  section  410(b)(4)(C). 
j  I  (ii)  Plans  benefiting  otherwise 
excludable  employees.  An  employer 
may  treat  a  plan  benefiting  otherwise 
excludable  employees  as  two  separate 
plans,  one  for  the  otherwise  excludable 
employees  and  one  for  the  other 
employees  benefiting  under  the  plan. 
The  effect  of  this  rule  is  that  employees 
who  would  be  excludable  under 
paragraph  (b)(1)  of  this  section  (applied 
without  regard  to  section  410(a)(1)(B)), 
but  for  the  fact  that  the  plan  does  not 
apply  the  greatest  permissible  minimum 
age  and  service  conditions,  may  be 
treated  as  excludable  employees  with 
respect  to  the  plan.  This  treatment  is 
only  available  if  each  of  the  following 
conditions  is  satisfied: 

(A)  The  plan  under  which  the 
otherwise  excludable  employees  benefit 
also  benefits  employees  who  are  not 
jOtherwise  excludable. 
I    (B)  The  plan  under  which  the 
otherwise  excludable  employees  benefit 
satisfies  section  401(a)(26),  both  by 
reference  only  to  otherwise  excludable 
employees  and  by  reference  only  to 
employees  who  are  not  otherwise 
excludable. 

(C)  The  contributions  or  benefits 
provided  to  the  otherwise  excludable 
employees  (expressed  as  percentages  of 
compensation)  are  not  greater  than  the 
contributions  or  benefits  provided  to  the 
employees  who  are  not  otherwise 
lexcludable  under  the  plan. 
I     (D)  No  highly  compensated  employee 
lis  included  in  the  group  of  otherwise 
excludable  employees  for  more  than  one 
plan  year. 

i(iii)  Examples.  The  following 
xamples  illustrate  some  of  the 
■ninimum-age-and-service  exclusion 
requirements: 

Example  1.  Employer  X  maintains  a 
defined  contribution  plan,  Plan  X.  under 
which  employees  who  have  not  completed  1 
year  of  service  are  not  eligible  to  participate. 
Employer  X  has  six  employees.  Two  of  the 
employees  participate  in  Wan  X.  The  other 
four  employees  have  not  completed  1  year  of 
service  and  are  therefore  not  eligible  to 
participate  in  Plan  X.  The  four  employees 
who  have  not  completed  1  year  of  ser\'ice  are 
excludable  employees  and  may  be 


disregarded  for  purposes  of  applying  the 
minimum  participation  test.  Therefore.  Plan  X 
satisfies  section  401[a](26)  ttecause  both  of 
the  two  employees  who  must  be  considered 
are  participants  in  Plan  X. 

Example  2.  Employer  Y  has  100  employees 
and  maintains  two  plans.  Plan  1  and  Plan  2. 
Plan  1  provides  that  employees  who  have  not 
completed  1  year  of  service  are  not  eligible  to 
participate.  Plan  2  has  no  minimum  age  or 
service  requirement.  Twenty  of  Y's 
employees  do  not  meet  the  minimum  service 
requirement  under  Plan  1.  Each  plan  satisfies 
the  ratio  test  under  section  410(b)[1](B).  In 
testing  plan  1  to  determine  whether  it 
satisfies  section  401(a](26),  the  20  employees 
not  meeting  the  minimum  age  and  service 
requirement  under  Plan  1  are  treated  as 
excludable  employees.  In  testing  Plan  2  to 
determine  whether  it  satisfies  section 
401(a)(2e].  no  employees  are  treated  as 
excludable  employees  because  Plan  2  does 
not  have  a  minimum  age  or  ser\-ice 
requirement. 

(2)  Certain  air  pilots.  An  employee 
who  is  excluded  from  consideration 
under  section  410(b)(3)(B)  (relating  to 
certain  air  pilots)  may  be  treated  as  an 
excludable  employee. 

(3)  Certain  nonresident  aliens — (i)  In 
general.  An  employee  who  is  excluded 
from  consideration  under  section 
410(b)(3)(C)  (relating  to  certain 
nonresident  aliens)  may  be  treated  as  an 
excludable  employee. 

(ii)  Special  treaty  rule.  In  addition,  an 
employee  who  is  a  nonresident  alien 
(within  the  meaning  of  section 
7701(b)(1)(B))  and  who  does  receive 
earned  income  (within  the  meaning  of 
section  911(d)(2))  from  the  employer  that 
constitutes  income  from  sources  within 
the  United  States  (within  the  meaning  of 
section  861(a)(3))  is  permitted  to  be 
excluded,  if  ail  of  the  employees  earned 
income  from  the  employer  from  sources 
within  the  United  States  is  exempt  from 
United  States  income  tax  under  an 
applicable  income  tax  convention.  This 
paragraph  (b)(3)(ii)  applies  only  if  all 
employees  described  in  the  preceding 
sentence  are  so  excluded. 

(4)  Employees  covered  pursuant  to  a 
collective  bargaining  agreement.  When 
testing  a  plan  benefiting  only 
noncollectively  bargained  employees,  an 
employee  who  is  excluded  from 
consideration  under  section  410(b)(3)(A) 
(exclusion  for  employees  included  in  a 
unit  of  employees  covered  by  a 
collective  bargaining  agreement)  may  be 
treated  as  an  excludable  employee.  This 
rule  may  be  applied  separately  to  each 
collective  bargaining  agreement.  See 

S  1.401(a)(26)-8  for  the  definitions  of  the 
terms  "collective  bargaining  agreement", 
"collectively  bargained  employee,"  and 
"covered  pursuant  to  a  collective 
bargaining  agreement". 

(5)  Employees  not  covered  pursuant  to 
a  collective  bargaining  agreement. 


When  testing  a  plan  that  benefits  only 
employees  who  are  included  in  a  group 
of  employees  who  are  covered  pursuant 
to  a  collective  bargaining  agreement,  an 
employee  who  is  not  included  in  the 
group  of  employees  who  are  covered  by 
the  collective  bargaining  agreement  may 
be  treated  as  an  excludable  employee. 

(6)  Examples.  The  following  examples 
illustrate  the  excludable  employee  rules 
that  relate  to  employees  covered 
pursuant  to  collective  bargaining 
agreements.  For  purposes  of  these 
examples  assume  that  no  other 
exclusion  rules  are  applicable. 

Example  1.  Employer  W  has  70  collectively 
bargained  employees  and  30  non-collectively 
bargained  employees.  Employer  W  maintains 
Plan  W,  which  benefits  only  the  30  non- 
collectively bargained  employees.  The  70 
collectively  bargained  employees  may  t>e 
treated  as  excludable  employees  and  thus 
may  be  disregarded  in  applying  section" 
40l'(a)(26)  to  Plan  W. 

Example  2.  Assume  the  same  facts  as 
Example  I.  except  that  the  Commissioner  has 
determined  that  the  employee  representative 
is  not  a  bona  fide  employee  representative 
under  section  7701(a)(46]  and  thus  there  are 
no  "collectively  l>argained  employees."  In 
this  case,  all  employees  of  W  must  t>e 
considered  in  determining  whether  section 
401(a)(26)  is  met. 

Example  3.  Employer  X  has  collectively 
bargained  employees  and  70  noncollectively 
bargained  employees.  Employer  X  maintains 
Plan  X,  which  benefits  only  the  30 
collectively  bargained  employees.  Employer 
X  may  treat  the  non-collectively  bargained 
employees  as  excludable  employees  and 
disregard  them  in  applying  section  401(a)(26) 
to  the  collectively  bargained  plan. 

Example  4.  Assume  the  same  facts  as 
Example  3,  except  that  the  Commissioner  has 
determined  that  the  employee  representative 
is  not  a  bona  fide  employee  representative 
under  section  7701(a)(46)  and  thus  there  is  no 
recognized  collective  bargaining  agreement. 
In  this  case.  Employer  X  may  not  treat  the 
non-collectively  bargained  employees  of  X  as 
excludable  employees. 

Example  5.  Assume  the  same  facts  as 
Example  3,  except  that  3  percent  of  the  30 
collectively  bargained  employees  are 
professionals.  In  this  case,  Employer  X  may 
not  treat  the  non-collectively  barcdmed 
employees  of  X  as  excludable  employees. 

Example  ft  Employer  Y  has  100  collectively 
bargained  employees.  Thirty  of  Y's 
employees  are  represented  by  Collective 
Bargaining  Unit  1  and  covered  under  Plan  t. 
Seventy  of  Y's  employees  are  "^presented  by 
Collective  Bargaining  Unit  2  and  covered 
under  Plan  2.  For  purposes  of  testing  Plan  1. 
the  employees  of  Collective  Bargaining  Unit  2 
may  be  treated  as  excludable  employees. 
Similarly,  for  purposes  of  testmg  Plan  2,  the 
employees  of  Collective  Bargaining  Unit  1 
may  be  treated  as  excludable  employees. 

(7)  Certain  terminating  employees— [i] 
In  general.  An  employee  may  be  treated 
as  an  excludable  employee  for  a  plan 
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year  with  respect  to  a  particular  plan 
if— 

(A)  The  employee  does  not  benefit 
under  the  plan  for  the  plan  year. 

(B)  The  employee  is  eligible  to 
participate  in  the  plan. 

(C)  The  plan  has  a  minimum  period  of 
service  requirement  or  a  requirement 
that  an  employee  be  employed  on  the 
last  day  of  the  plan  year  (last-day 
requirement)  in  order  for  an  employee  to 
accrue  a  benefit  or  receive  an  allocation 
for  the  plan  year, 

(D)  The  employee  fails  to  accrue  a 
benefit  or  receive  an  allocation  under 
the  plan  solely  because  of  the  failure  to 
satisfy  the  minimum  period  of  service  or 
last-day  requirement. 

(E)  The  employee  terminates 
employment  during  the  plan  year  with 
no  more  than  500  hours  of  service,  and 
the  employee  is  not  an  employee  as  of 
the  last  day  of  the  plan  year  (for 
purposes  of  this  paragraph  (b)(7)(i)(E),  a 
plan  that  uses  the  elapsed  time  method 
of  determining  years  of  service  may  use 
either  91  consecutive  calendar  days  or  3 
consecutive  calendar  months  instead  of 
500  hours  of  service,  provided  it  uses  the 
same  convention  for  all  employees 
during  a  plan  year),  and 

(F)  If  this  paragraph  (b)(7)  is  applied 
with  respect  to  any  employee  with 
respect  to  a  plan  for  a  plan  year,  it  is 
applied  with  respect  to  all  employees 
with  respect  to  the  plan  for  the  plan 
year. 

(ii)  Hours  of  service.  For  purposes  of 
this  paragraph  (b)(7).  the  term  "hour  of 
service"  has  the  same  meaning  as  set 
forth  in  29  CFR  2530.200b-2  under  the 
general  method  of  crediting  service  for 
the  employee.  If  one  of  the  equivalencies 
set  forth  in  29  CFR  2530.200b-3  is  used 
for  crediting  service  under  the  plan,  the 
500-hour  requirement  must  be  adjusted 
accordingly. 

(8)  Employees  of  qualified  separate 
lines  of  business.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
401(a)(26)  in  accordance  with  §  1.414(r)- 
1(b).  in  testing  a  plan  that  benefits 
employees  of  one  qualified  separate  line 
of  business,  the  employees  of  the  other 
qualified  separate  lines  of  business  of 
the  employer  are  treated  as  excludable 
employees.  See  §§  1.414(r)-l(c)(3)  and 
1.414(r)-9  (separate  application  of 
section  401(a)(26)  to  the  employees  of  a 
qualified  separate  line  of  business).  The 
rule  in  this  paragraph  {b)(8)  does  not 
apply  to  a  plan  that  is  tested  under  the 
special  rule  for  employer-wide  plans  in 
§  1.414(r)-l(cl(3)(ii)  for  a  plan  year. 

(c)  Former  employees — (1)  In  general. 
For  purposes  of  applying  section 
401(a)(26)  with  respect  to  former 
nmployeos,  all  former  employees  of  the 


employer  are  taken  into  account,  except 
that  the  employer  may  treat  a  former 
employee  described  in  paragraph  (c)(2) 
through  (c)(4)  of  this  section  as  an 
excludable  former  employee.  If  any  of 
the  former  employee  exclusion  rules 
under  paragraphs  (c)(2)  through  (c)(4)  of 
this  section  is  applied,  it  must  be  applied 
to  all  former  employees  for  the  plan  year 
on  a  consistent  basis. 

(2)  Employees  terminated  before  a 
specified  date.  The  employer  may  treat 
a  former  employee  as  excludable  if — 

(i)  The  former  employee  became  a 
former  employee  either  prior  to  January 
1. 1984.  or  prior  to  the  tenth  calendar 
year  preceding  the  calendar  year  in 
which  the  current  plan  year  begins,  and 

(ii)  The  former  employee  became  a 
former  employee  in  a  calendar  year  that 
precedes  the  earliest  calendar  year  in 
which  any  former  employee  who 
benefits  under  the  plan  in  the  current 
plan  year  became  a  former  employee. 

(3)  Previously  excludable  employees. 
The  employer  may  treat  a  former 
employee  as  excludable  if  the  former 
employee  was  an  excludable  employee 
(or  would  have  been  an  excludable  . 
employee  if  these  regulations  had  been 
in  effect)  under  the  rules  of  paragraphs 
(a)  and  (b)  of  this  section  during  the  plan 
year  in  which  the  former  employee 
became  a  former  employee.  If  the 
employer  treats  a  former  employee  as 
excludable  pursuant  to  this  paragraph 
(c)(3).  the  former  employee  is  not  taken 
into  account  with  respect  to  a  plan  even 
if  the  former  employee  is  benefiting 
under  the  plan. 

(4)  Vested  accrued  benefits  eligible 
for  mandatory  distribution.  A  former 
employee  may  be  treated  as  an 
excludable  former  employee  if  the 
present  value  of  the  former  employee's 
vested  accrued  benefit  does  not  exceed 
$3,500.  This  determination  is  made  in 
accordance  with  the  rules  of  sections 
411(a)(ll)  and  417(e). 

(d)  Certain  police  or  firefighters.  An 
employer  may  apply  section  401(a)(26) 
separately  with  respect  to  any 
classification  of  qualified  public  safety 
employees  for  whom  a  separate  plan  is 
maintained.  Thus,  for  purposes  of  testing 
a  separate  plan  covering  a  class  of 
qualified  public  safety  employees,  all 
employees  who  are  not  in  that 
classification  are  treated  as  excludable 
employees.  Also,  such  employees  need 
not  be  taken  into  account  in  determining 
whether  or  not  any  other  plan  satisfies 
section  401(a)(26).  For  purposes  of  this 
paragraph  (d).  "qualified  public  safety 
employee"  means  any  employee  of  any 
police  department  or  fire  department 
organized  and  operated  by  a  State  or 
political  subdivision  if  the  employee 
provides  police  protection,  firefighting 


services,  or  emergency  medical  services 
for  any  area  within  the  jurisdiction  of  a 
State  or  political  subdivision. 

§  1.401(a)<26)-7    Testing  iMthods. 

(a)  Testing  on  each  day  of  the  plan 
year.  A  plan  satisfies  section  401(a)(26) 
for  a  plan  year  only  if  the  plan  satisfies 
section  401(a)(26)  on  each  day  of  the 
plan  year.  An  employee  benefits  on  a 
day  if  the  employee  is  a  participant  for 
such  day  and  the  employee  benefits 
under  the  plan  for  the  year  under  the 
rules  in  §  1.401(a)(26)-5. 

(b)  Simplified  testing  method.  A  plan 
is  treated  as  satisfying  the  requirements 
uf  paragraph  (a)  of  this  section  if  it 
satisfies  section  401(a)(26)  on  any  single 
plan  day  during  the  plan  year,  but  only 
if  that  day  is  reasonably  representative 
of  the  employer's  workforce  and  the 
plan's  coverage.  A  plan  does  not  have  to 
be  tested  on  the  same  day  each  plan 
year. 

(c)  Retroactive  correction.  If  a  plan 
fails  to  satisfy  section  401(a)(26)  for  a 
plan  year,  the  plan  may  be  retroactively 
amended  during  the  same  period  and 
under  the  same  conditions  as  provided 
for  in  S  1.401(a)(4)-ll(g)(3)  through  (g)(5) 
to  satisfy  section  401(a)(26).  A  plan 
merger  that  occurs  by  the  end  of  the 
period  provided  in  S  1.401(a)(4)- 
ll(g)(3)(iv)  is  treated  solely  for  purposes 
of  section  401(a)(26)  as  if  it  were 
effective  as  of  the  first  day  of  the  plan 
year.  The  rule  of  this  paragraph  (c)  may 
be  illustrated  by  the  following  example. 

Example.  Assume  that  an  employer  with 
500  employees  maintains  two  defined 
contribution  plans.  Plan  .^  benefits  45 
employees.  Plan  B  benefits  50  employees. 
Immediately  before  the  end  of  the  period 
provided  for  in  S  1.401(a)(4)-n(g)(3)(iv),  the 
employer  expands  coverage  under  Plan  A  to 
benefit  20  more  employees  retroactively  for 
the  plan  year.  Thus,  Plan  A  satisfies 
paragraph  (a)  of  this  section  for  the  plan  year. 
Alternatively,  before  the  end  of  the  period 
provided  for  in  S  1.401(a)(4}-ll(gU3)(iv),  or 
later  if  a  later  period  is  applicable  under 
section  401(b),  the  employer  could  merge  Plan 
A  with  Plan  B  to  satisfy  section  401(a)(26). 

§  1.401(aM26)-8    Definitions. 

In  applying  this  section  and 
§§  1.401(a)(26)-l  through  1.401(a)(26)-9 
the  definitions  in  this  section  govern 
unless  otherwise  provided. 

Collective  bargaining  agreement. 
Collective  bargaining  agreement  means  . 
an  agreement  that  the  Secretary  of 
Labor  finds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  the  employer  that 
satisfies  §  301.7701-17T.  Employees 
described  in  section  413(b)(8)  who  are 
employees  of  the  union  or  the  plan  and 
are  treated  as  employees  of  an  employer 
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services,  or  emergency  medical  services 
for  any  area  within  the  jurisdiction  of  a 
State  or  political  subdivision. 

§  1.401(a)<26)-7    Testing  methods. 

(a)  Testing  on  each  day  of  the  plan 
year.  A  plan  satisfies  section  401(a)(26) 
for  a  plan  year  only  if  the  plan  satisfies 
section  401(a)(26)  on  each  day  of  the 
plan  year.  An  employee  benefits  on  a 
day  if  the  employee  is  a  participant  for 
such  day  and  the  employee  benefits 
under  the  plan  for  the  year  under  the 
rules  in  §  1.4m(a)(26)-5. 

(b)  Simplified  testing  method.  A  plan 
is  treated  as  satisfying  the  requirements 
of  paragraph  (a)  of  this  section  if  it 
satisfies  section  401(a)(26)  on  any  single 
plan  day  during  the  plan  year,  but  only 
if  that  day  is  reasonably  representative 
of  the  employer's  workforce  and  the 
plan's  coverage.  A  plan  does  not  have  to 
be  tested  on  the  same  day  each  plan 
year. 

(c)  Retroactive  correction.  If  a  plan 
fails  to  satisfy  section  401(a)(26)  for  a 
plan  year,  the  plan  may  be  retroactively 
amended  during  the  same  period  and 
under  the  same  conditions  as  provided 
for  in  S  1.401(a)(4)-ll(g)(3)  through  (g)(5) 
to  satisfy  section  401(a)(26).  A  plan 
merger  that  occurs  by  the  end  of  the 
period  provided  in  §  1.401(a)(4)- 
ll(g)(3)(iv)  is  treated  solely  for  purposes 
of  section  401(a){26)  as  if  it  were 
effective  as  of  the  first  day  of  the  plan 
year.  The  rule  of  this  paragraph  (c)  may 
be  illustrated  by  the  following  example. 

Example.  Assume  that  an  employer  with 
500  employees  maintains  two  defined 
contribution  plans.  Plan  A  benefits  45 
employees.  Plan  B  benefits  50  employees. 
Immediately  before  the  end  of  the  period 
provided  for  in  S  1.401(a)(4)-n(g)(3)(iv),  the 
employer  expands  coverage  under  Plan  A  to 
benefit  20  more  employees  retroactively  for 
the  plan  year.  Thus.  Plan  A  satisfies 
paragraph  (a)  of  this  section  for  the  plan  year. 
Altemativelv.  before  the  end  of  the  period 
provided  for  in  S  1.401(a)(4)-ll(g)(3)(iv).  or 
later  if  a  later  period  is  applicable  under 
section  40Ub),  the  employer  could  merge  Plan 
A  with  Plan  B  to  satisfy  section  4m(a)(26). 

§  1.401(aM26)-B    Definitions. 

In  applying  this  section  and 
§§  1.401(a)(26)-l  through  1.401(a)(26)-9 
the  definitions  in  this  section  govern 
unless  otherwise  provided. 

Collective  bargaining  agreement. 
Collective  bargaining  agreement  means  . 
an  agreement  that  the  Secretary  of 
Labor  finds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  the  employer  that 
satisfies  §  301.7701-17T.  Employees 
described  in  section  413(b)(8)  who  are 
employees  of  the  union  or  the  plan  and 
are  treated  as  employees  of  an  employer 


are  not  employees  covered  pursuant  to  a 
collective  bargaining  agreement  for 
purposes  of  section  401(a)(26)  unless  the 
employees  are  actually  covered 
pursuant  to  such  an  agreement. 

Collectively  bargained  employee. 
Collectively  bargained  employee  means 
a  collectively  bargained  employee 
^ithin  the  meaning  of  S  1.410(b)-6(d)(2). 

Covered  by  a  collective  bargaining 
agreement.  Covered  by  a  collective 
bargaining  agreement  means  covered  by 
a  collective  bargaining  agreement  within 
the  meaning  of  S  1.410(b)-6(d)(2)(iii). 

Defined  benefit  plan.  Defined  benefit 
plan  means  a  defined  benefit  plan 
within  the  meaning  of  §  1.410(b)-9. 

Defined  contribution  plan.  Defined 
contribution  plan  means  a  defined 
contribution  plan  within  the  meaning  of 
§  1.410(b)-9. 

Employee.  Employee  means  an 
employee,  within  the  meaning  of 
§  1.410(b)-9. 

Employer.  Employer  means  the 
employer  within  the  meaning  of 
i  1.410(b)-9. 

ESOP.  ESOP  means  an  employee 
stock  ownership  plan  within  the 
meaning  of  section  4975(e)(7)  or  a  tax 
credit  employee  stock  ownership  plan 
within  the  meaning  of  section  409(a). 

Former  employee.  Former  employee 
means  a  former  employee  within  the 
meaning  of  §  1.410(b)-9. 

Highly  compensated  employee. 
Highly  compensated  employee  means 
an  employee  who  is  highly  compensated 
within  the  meaning  of  section  414(q). 

Highly  compensated  former 
employee.  Highly  compensated  former 
employee  means  a  former  employee 
who  is  highly  compensated  within  the 
meaning  of  section  414(q)(9). 

Multiemployer  plan.  Multiemployer 
plan  means  a  multiemployer  plan  within 
the  meaning  of  section  414(f). 

Noncollectively  bargained  employee. 
Noncollectively  bargained  employee 
means  an  employee  who  is  not  a 
collectively  bargained  employee. 

Nonhighly  compensated  employee. 
Nonhighly  compensated  employee' 
means  an  employee  who  is  not  a  highly 
compensated  employee. 

Nonhighly  compensated  former 
employee.  Nonhighly  compensated 
former  employee  means  a  former 
employee  who  is  not  a  highly 
compensated  former  employee. 

Plan.  Plan  means  plan  as  defined  in 
§  1.401(a)(26)-2(c). 

Plan  year.  Plan  year  means  the  plan 
year  of  the  plan  as  defined  in  the  written 
plan  document.  In  the  absence  of  a 
specifically  designated  plan  year,  the 
plan  year  is  deemed  to  be  the  calendar 
year. 


Professional  employee.  Professional 
employee  means  a  professional 
employee  as  defined  in  §  1.410(b)-9. 

Section  401(k)  plan.  Section  401  (k) 
plan  means  a  plan  consisting  of  elective 
contributions  described  in  5  1.401(k)-l 
(g)(3)  under  a  qualified  cash  or  deferred 
arrangement  desdribed  in  §  1.401(k)- 
l(a)(4)(i). 

Section  401[m)  plan.  Section  40J(rri) 
plan  means  a  plan  consisting  of 
/^Smployee  contributions  described  in 
§  1.401(m)-l(f)(6)  or  matching 
contributions  described  in  §  1.401(m)- 
l(f)(12),  or  both. 

§  1.401(aK26)-9    Effective  dates  and 
transition  rules. 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  section  401(a)(26)  and  the 
regulations  thereunder  apply  to  plan 
years  beginning  on  or  after  January  1, 
1989. 

(b)  Transition  rules — (1) 
Governmental  plans  and  certain  section 
403(b)  annuities.  Section  401(a)(26)  is 
treated  as  satisfied  for  plan  years 
beginning  before  January  1, 1993,  in  the 
case  of  a  plan  maintained  by  the 
government  of  any  State  or  political 
subdivision  thereof,  or  by  any  agency  or 
instrumentality  of  either  of  the 
foregoing.  Also,  a  section  403(b)  plan  for 
employees  who  perform  services  for  an 
educational  organization  described  in 
section  170(b)(l)(A)(ii),  maintained  by 
an  employer  which  is  a  State,  a  political 
subdivision  of  a  State,  or  an  agency  or 
instrumentality  of  any  one  or  more  of 
the  foregoing  is  deemed  to  satisfy 
section  401(a)(26)  for  plan  years 
beginning  before  January  1, 1993. 

(2)  Early  retirement  "window-period" 
benefits.  Early  retirement  benefits 
available  under  a  plan  only  to 
employees  who  retire  within  a  limited 
period  of  time,  not  to  exceed  one  year, 
are  treated  as  satisfying  section 
401(a)(26)  if  such  benefits  are  provided 
under  plan  terms  that  were  adopted  and 
in  effect  on  or  before  March  14. 1989. 

(3)  Employees  who  do  not  benefit 
because  of  a  minimum-period-of-service 
requirement  or  a  last-day  requirement. 
For  the  first  plan  year  beginning  after 
December  31, 1988,  and  before  January 
1. 1990,  employees  who  are  eligible  to 
participate  under  the  plan  and  who  fail 
to  accrue  a  benefit  solely  because  of  the 
failure  to  satisfy  either  a  minimum- 
period-of-service  requirement  of  1000 
hours  of  service  or  less  or  a  last-day 
requirement  may  be  treated  as 
benefiting  under  the  plan. 

(4)  Certain  plan  terminations — (i)  In 
general.  Except  as  provided  in 
paragraph  (b)(4)(ii)  of  this  section,  if  a 
plan  terminates  after  section  401(a)(26) 


becomes  effective  with  respect  to  the 
plan  (as  determined  under  paragraph  (a) 
of  this  section),  the  plan  is  not  treated  as 
a  qualified  plan  upon  termination  unless 
it  complies  with  section  401(a)(26)  and 
the  regulations  thereunder  (to  the  extent 
they  are  applicable)  for  all  periods  for 
which  section  401(a)(26)  is  effective  with 
respect  to  the  plan. 

(ii)  Exception.  Notwithstanding 
paragraphs  (a)  and  (b)(4)(i)  of  this 
section,  a  plan  does  not  fail  to  be  treated 
as  a  qualified  plan  upon  termination 
merely  because  the  plan  fails  to  satisfy 
the  requirements  of  section  401{a){26) 
and  the  regulations  thereunder  if  the 
plan  is  terminated  with  a  termination 
date  on  or  before  December  31, 1989, 
and  either  of  the  following  conditions  is 
satisfied: 

(A)  In  the  case  of  a  defined  benefit 
plan,  no  highly  compensated  employee 
has  an  accrued  benefit  under  the  plan 
exceeding  the  lesser  of  either  the  benefit 
the  employee  had  accrued  as  of  the 
close  of  the  last  plan  year  beginning 
before  January  1, 1989,  or  the  benefit  the 
employee  would  have  accrued  as  of  the 
close  of  the  last  plan  year  under  the 
terms  of  the  plan  in  effect  and 
applicable  with  respect  to  the  employee 
on  December  13, 1988. 

(B)  In  the  case  of  a  defined 
contribution  plan,  no  highly 
compensated  employee  receives  a 
contribution  allocation  for  any  plan  year 
beginning  after  December  31. 1988.  For 
this  purpose,  a  contribution  allocation 
with  respect  to  an  employee  for  a  plan 
year  beginning  before  January  1. 1989. 
may  be  treated  as  a  contribution 
allocation  for  a  plan  year  beginning 
after  December  31, 1988.  if  the  allocation 
for  the  prior  year  exceeds  the  allocation 
that  the  employee  would  have  received 
for  such  year  under  the  terms  of  the  plan 
in  effect  and  applicable  with  respect  to 
the  employee  on  December  13, 1988.  An 
allocation  of  forfeitures  to  highly 
compensated  employees  with  respect  to 
contributions  made  for  plan  years 
beginning  before  January  1, 1988,  does 
not  cause  a  defined  contribution  plan  to 
fail  to  satisfy  the  conditions  of  this 
paragraph  (b)(4)(ii)(B).  ^ 

(5)  ESOPs  and  non-ESOPs. 
Notwithstanding  paragraph  (a)  of  this 
section  and  S  54.4975-ll(a)(5)  of  this 
Chapter,  an  employer  may  treat  the  rule 
in  S  1.401(a)(26)-2(d)(l)(i).  regarding 
mandatory  disaggregation  of  ESOPs  and 
non-ESOPs  as  not  effective  for  plan 
years  beginning  before  January  1, 1990. 

(c)  Waiver  of  excise  tax  on 
reversions — (1)  In  general.  Pursuant  to 
section  1112(e)(3)  of  the  Tax  Reform  Act 
of  1988  (TRA  "86),  if  certain  conditions 
are  satisfied,  a  waiver  of  the  excise  tax 
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under  section  4980  applies  with  respect 
to  any  employer  reversion  that  occurs 
by  reason  of  the  termination  or  merger 
of  a  plan  before  the  first  year  to  which 
section  401(a)(26]  applies  to  the  plan.  In 
f^eneral,  the  applicable  conditions  are 
that  the  plan  must  have  betin  in 
existence  on  August  16. 1986;  that  if 
section  401(a)(26)  was  in  effect  for  the 
plan  year  including  August  16, 1986,  the 
plan  would  have  failed  to  satisfy  the 
requirements  of  section  401(a){26]  and 
would  have  continued  to  fail  the 
requirements  at  all  times  thereafter  that 
the  plan  satisfies  the  applicable 
conditions  in  paragraph  (b)(4)lii)(A]  or 
(B)  of  this  section;  aiid  that  certain 
requirements  regarding  asset  or  liability 
transfers  and  mergers  a:.d  spinoffs 
involving  the  plan  after  August  16. 1986, 
are  satisfied. 

(2)  Termination  duw.  An  employer 
reversion  with  respect  lo  a  plan  is 
eligible  for  the  section  4980  excise  tax 
waiver  only  if  the  employer  reversion 
occurs  by  reason  of  the  termination  of 
the  plan  with  a  terminaiion  date  prior  to 
the  first  plan  year  for  which  8r>ction 
401(a)(26)  applies  to  the  plan.  Solely  for 
purposes  of  this  waivei.  the  employer 
reversion  is  treated  as  satisfying  this 
paragraph  (c  )(2)  even  though  the  plan's 
termination  date  is  during  the  first  plan 
year  for  which  section  401(aj(26)  applies 
to  the  plan  if  the  plan  s  termination  date 
iS  on  or  before  May  31. 1989.  If  the 
termination  date  occurs  in  the  first  plan 
year  for  which  section  401(a)(26)  applied 
to  the  plan  and  the  employer  receives  a 
reversion  that  is  eligible  for  the  waiver 
of  the  section  4980  tax,  the  plan  is 
subject  to  the  interest  rate  restriction  set 
forth  in  section  11 12(e)(3)(B)  of  TRA  '86 
as  amended. 

(3)  Failure  to  satisfy  section 
4in(a)(26).  An  employer  reversion  with 
respect  to  a  plan  is  eligible  for  the 
excise  tax  waiver  only  if  the  plan  was  in 
existence  on  August  13, 1986,  and,  if 
section  401(a)(26j  had  applied  to  the 
plan  for  the  plan  year  including  such 
date,  the  plan  would  have  failed  to 
satisfy  section  401(a)(26)  for  the  plan 
year  and  continuously  thereafter  until 
the  plan's  termination  or  merger.  For 
purposes  of  this  paragraph  (c)(3),  a  plan 
is  treated  as  though  it  would  have  failed 
to  satisfy  section  401(a](26)  before  such 
section  actually  applied  to  the  plan  only 
if  the  plan  (as  defined  under  section 
414(1)]  failed  to  benefit  at  least  the 
lesser  of  50  employees  or  40  percent  of 
the  employer's  employees.  In  general, 
this  determination  is  to  be  made  on  the 
basis  of  only  the  applicable  statutory 
provisions,  without  regard  to  the 
regulations  under  section  401(a)(26). 
Thus,  for  example,  the  prior  benefit 


structure  rules  in  \  1.401(a)(26)-3  do  not 
apply  in  determining  whether  a  plan 
would  have  failed  to  satisfy  section 
401(a)(26)  for  plan  years  beginning  prior 
to  the  effective  date  of  section  401(a){26) 
with  respect  to  the  plan. 

(d)  Special  rule  for  collective 
bargaining  agreements.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
(as  defined  in  §  1.401fa)(28)-8(a))  that 
were  ratified  before  March  1, 1986, 
section  401(a)(28)  and  the  regulations 
thereunder  shall  not  apply  to  plan  years 
beginning  before  the  earlier  of — 

(1)  January  1, 1991,  or 

(2)  The  later  of— 

(i)  January  1, 1989,  or 

(ii)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates.  For  purposes  of  this 
paragraph  (d),  any  extension  or 
renegotiation  of  any  collective 
bargaining  agreement  that  is  ratified 
after  February  28, 1986,  is  disregarded  in 
determining  the  date  on  which  such 
collective  bargaining  agreement 
terminates. 
Fred  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  November  18, 1991. 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-28859  Filed  12-2-91;  8:45  am) 
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26  CFR  Parts  1  and  602 
IT.D.  837«) 
RIN  1545-AL^3 

Ouatined  Separate  Lines  of  Business 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  under  section  414{r)  of  the 
Internal  Revenue  Code  concerning 
qualified  retirement  plans  maintained 
by  an  employer.  The  final  regulations 
provide  the  exclusive  rules  for 
determining  whether  an  employer 
operates  qualified  separate  lines  of 
business  under  section  414(r)  for 
purposes  of  applying  the  minimum 
coverage  requirements  of  section  410(b) 
and  the  minimum  participation 
requirements  of  section  401(a)(26).  This 
document  also  contains  related 
amendments  to  the  regulations  under 
sections  401(k)  and  (m),  and  410(b). 
These  final  regulations  reflect  the 
enactment  of  section  414(r)  by  the  Tax 
Reform  Act  of  1986,  Public  Law  No.  99- 
514. 100  Stat.  2085  (TRA  86),  and 


subsequent  changes  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act,  Pubhc  Law  No.  100-647, 102  Stat. 
3342  (1988)  (TAMRA),  and  the  Public 
Debt  Limit  Increase  Act.  Public  Law  No. 
101-140, 103  Stat.  830  (1989)  (PDLIA  '89). 
The  regulations  provide  the  public  with 
the  guidance  necessary  to  comply  with 
the  law  and  affect  sponsors  of  and 
participants  in  tax-qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

EFFECnve  DATES:  These  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 1992,  and  are  applied  to 
those  plan  years  except  as  set  forth  in 
section  204(b)(1)  of  PDLIA  '89  and 
§  1.414(r)-l(d)(9). 

FOR  FURTHER  IMFORMATION  CONTACr. 

Thomas  G.  Schendt  or  Rhonda  G. 
Migdail,  at  202-633-0849  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 

February  1, 1991,  the  Internal  Revenue 
Service  published  in  the  Federal 
Register  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFV.  part  1) 
under  section  414(r]  and  related 
provisions  of  the  Internal  Revenue  Code 
of  1986  (56  FR  3988).  Written  comments 
were  received  from  the  public  on  the 
proposed  regulations.  In  addition,  a 
public  hearing  on  the  proposed 
regulations  was  announced  on  February 
1, 1991  (56  FR  4022).  The  public  hearing 
was  held  on  May  16. 1991.  After 
consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the  proposed 
regulations  under  section  414fr)  are 
adopted  as  modified  by  this  Treasury 
Decision. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504(h)) 
under  control  number  1545-1221.  The 
estimated  average  burden  per 
respondent  is  five  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  the  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time  depending  on  their  particular 
circumstances. 

Comments  regarding  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Office,  T:FP. 
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subsequent  changes  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act,  Public  Law  No.  100-647, 102  Stat. 
3342  (1988)  (TAMRA),  and  the  Public 
Debt  Limit  Increase  Act,  PuWic  Law  No. 
101-140, 103  Stat.  830  (1989)  (PDLIA  "89). 
The  regulations  provide  the  public  with 
the  guidance  necessary  to  comply  with 
the  law  and  affect  sponsors  of  and 
participants  in  tax-qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

EFFECnvi  DATES:  These  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 1992,  and  are  applied  to 
those  plan  years  except  as  set  forth  in 
section  204(b)(1)  of  PDLIA  '89  and 
§  1.414(r)-l(d)(9). 

FOR  FURTHER  INFORMATION  CONTACr. 

Thomas  G.  Schendt  or  Rhonda  G. 
Migdail.  at  202-633-0849  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 
Februarj'  1, 1991,  the  internal  Revenue 
Service  published  in  the  Federal 
Register  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  414{r)  and  related 
provisions  of  the  Internal  Revenue  Code 
of  1986  (56  FR  3988).  Written  comments 
were  received  from  the  public  on  the 
proposed  regulations.  In  addition,  a 
pubhc  hearing  on  the  proposed 
regulations  was  announced  on  February 
1. 1991  (56  FR  4022).  The  public  hearing 
was  held  on  May  16, 1991.  After 
consideration  of  all  of  the  written 
conunents  received  and  the  statements 
made  at  the  public  hearing,  the  proposed 
regulations  under  section  414(r)  are 
adopted  as  modified  by  this  Treasury 
Decision. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504(h)) 
under  control  number  1545-1221.  The 
estimated  average  burden  per 
respondent  is  five  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  the  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time  depending  on  their  particular 
circumstances. 

Comments  regarding  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Office.  T:FP. 


Washington.  DC  20224,  and  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 

Statutory  Authority 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  sections  414(r),  401(k)  and 
(m),  and  410(b)  of  the  Code.  These 
amendments  reflect  the  enactment  of 
sections  414(r)  and  410(b)(5)  by  sections 
1112(a)  and  1115(a)  of  TRA  "86  (100  Stat. 
2440,  2452),  the  enactment  of  section 
401(a)(26)(G)  by  section  1011(h)(3)  of 
TAMRA  (102  Stat.  3464),  and  subsequent 
statutory  changes  made  by  section 
3021(b)(2)(A)  of  TAMRA  (102  Stat.  3632) 
and  sections  203  and  204  of  PDLIA  '89 
(103  Stat.  830.  832).  These  regulations 
are  to  be  issued  under  the  authority  of 
sections  414(r),  410(b)(6)(G). 
401(a)(26)(C].  and  7805  of  the  Code. 

Overview 

Pursuant  to  section  414(b)  and  (c),  all 
employees  of  corporations  that  are 
members  of  the  same  controlled  group  of 
corporations,  and  all  employees  of 
trades  or  businesses  that  are  under 
common  control,  are  treated  as 
employed  by  a  single  employer  for 
purposes  of  the  employee  benefit 
provisions  of  the  Code  generally. 
Similarly,  all  employees  of  members  of 
an  affiliated  service  group  are  treated  as 
employed  by  a  single  employer  pursuant 
to  section  414(m).  Accordingly,  all 
employees  of  a  single  employer, 
determined  after  the  application  of  these 
provisions,  are  taken  into  account  for 
purposes  of  applying  the  minimum 
coverage  requirements  of  section  410(b) 
and  the  minimum  participation 
requirements  of  section  401(a)(26)  to  a 
qualified  retirement  plan  maintained  by 
an  employer.  See  also  section  414(n)  and 
(o). 

Section  410(b)(5)  provides  an 
exception  to  this  general  rule  for 
purposes  of  section  410(b)  if  an 
employer  operates  qualified  separate 
lines  of  business  under  section  414(r).  If 
the  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r).  section  410(b)(5) 
generally  permits  the  employer  to  apply 
the  minimum  coverage  requirements 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  A  similar  exception  is 
provided  for  purposes  of  applying  the 
minimum  participation  requirements  of 
section  401(a)(26]  and  the  55-percent 
average  benefits  test  of  section 
129(d)(8). 


Legislative  Background 

Sections  41Q(b)(5)  and  414(r)  were 
added  to  the  Code  by  sections  1112(a) 
and  1115(a)  of  TRA  '86.  During 
legislative  consideration  of  TRA  '86. 
Congress  expressed  dissatisfaction  with 
the  existmg  minimum  coverage  tests, 
particularly  with  the  lack  of  objective 
criteria  under  the  nondiscriminatory 
classification  test  of  section  410(b)(l  )(B) 
as  in  effect  at  that  time.  In  order  to 
clarify  the  application  of  the 
nondiscriminatory  classification  test. 
Congress  directed  the  Internal  Revenue 
Service  to  establish  criteria  for 
determining  whether  a 
nondiscriminatory  classification  exists. 
Congress  also  proposed  conditioning 
future  use  of  the  test  on  satisfaction  by 
the  employer  of  a  new  average  benefit 
percentage  test.  Under  the  proposed 
statutory  changes,  an  employer  would 
be  permitted  to  test  a  plan  for  minimum 
coverage  under  the  nondiscriminatory 
classification  test  only  if  the  average 
employer-provided  contributions  or 
benefits  of  all  its  nonhighly 
compensated  employees  equaled  at 
least  70  percent  of  the  average 
employer-provided  contributions  and 
benefits  of  all  its  highly  compensated 
employees.  The  new  average  benefit 
percentage  test  would  be  based  on  the 
benefits  or  contributions  of  all 
employees  of  the  employer,  regardless 
of  what  plan  they  were  covered  under 
or.  indeed,  whether  they  were  covered 
under  any  plan  of  the  employer  at  all. 

Thus,  under  section  410(b),  as 
modified  by  TRA  '86,  every  plan  of  the 
employer  must  satisfy,  on  an  employer- 
wide  basis,  either  the  percentage  test  as 
provided  in  section  410(b)(1)(A),  the 
ratio  test  as  provided  in  section 
410(b)(1)(B).  or  the  average  benefit 
percentage  test  as  provided  in  section 
410(b)(2).  To  satisfy  the  average  benefit 
percentage  test  of  section  410(b)(2),  an 
employer  must  satisfy  the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii). 

During  legislative  consideration  of 
TRA  '86.  concern  was  expressed  that, 
where  an  employer  operates  separate 
lines  of  business  that  compete  in 
fundamentally  different  markets,  the 
plans  maintained  by  the  employer  might 
not  satisfy  the  average  benefit 
percentage  test  of  section 
410(b)(2)(A)(ii),  even  though  the  plans 
could  satisfy  the  nondiscriminatory 
classification  test  of  section 
410(b)(2)(A)(i).  The  argument  was  made 
that  it  would  be  inappropriate  to  require 
the  employer  to  satisfy  the  average 
benefit  percentage  test  on  an  employer- 


wide  basis  if  the  level  of  benefits  varied 
significantly  among  the  employer's 
separate  lines  of  business  for 
competitive  market  reasons.  Satisfying 
the  test  could  require  the  employer 
either  to  increase  benefits  provided  to 
employees  in  one  line  of  business 
substantially  above  the  level  offered  by 
its  competitors  in  that  line  of  business, 
or  to  decrease  benefits  in  its  other  lines 
of  business  substantially  below  the  level 
offered  by  its  competitors  in  those  lines 
of  business.  In  either  event,  the 
employer  could  be  placed  at  a 
competitive  disadvantage. 

Congress  addressed  these  concerns  by 
establishing  the  qualified-separate-line- 
of-business  rules  of  sections  410|b)(5) 
and  414(r).  Under  these  rules,  if  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  the  employer  need 
not  satisfy  the  percentage  test,  the  ratio 
test,  or  the  average  benefit  percentage 
test  on  an  employer-wide  basis.  Rather, 
the  employer  is  permitted  to  tes'  its 
plans  for  minimum  coverage  on  a 
qualified-separate-line-of-business  basis 
(i.e.,  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business).  See  section 
410(b)(5)(A);  H.R.  Conf  Rep.  No.  841, 
99th  Cong..  2d  Sess.  11-523  (1986). 
However,  even  if  an  employer  is  treated 
as  operating  qualified  separate  lines  of 
business  under  section  414(r),  Congress 
still  required  every  plan  of  the  employer 
to  satisfy  the  nondiscriminatory 
classification  test  on  an  employer-wide 
basis.  See  section  410(b)(5)(B). 

Development  of  Final  Regulations  and 
Summary  of  Significant  Modifications 

The  approach  taken  in  the  proposed 
regulations  for  determining  lines  of 
business  allowed  the  employer  the 
flexibility  to  determine  its  own  lines  of 
business.  This  approach  shifted  the 
determination  of  an  employer's  lines  of 
business  away  from  essentially 
unanswerable  questions — such  as  where 
one  economic  market  ends  and  another 
begins,  or  whether  one  product  or 
service  is  sufficiently  differentiated  from 
another  product  or  service — and  placed 
the  emphasis  on  the  second  requirement 
under  the  statute,  i.e.,  that  those  lines  of 
business  be  organized  and  operated 
separately  from  one  another.  See  H.R. 
Conf.  Rep.  No.  841.  99th  Cong..  2d  Sess. 
11-523  to  -524  (1986)  (indicating  that  the 
manner  in  which  the  employer  organizes 
itself  is  of  primary  relevance,  and  that  a 
separate  line  of  business  will  be  a 
separate  self-sustaining  unit).  By 
focusing  the  inquiry  on  separateness. 
objective  tests  can  be  provided  that 
describe  the  requirements  for 
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determining  whether  a  line  of  business 
is  operated  separately.  These  objective 
tests  provide  certainty  to  the  employer 
and  the  Service  and  permit  the 
regulations  to  be  applied  in  a  uniform 
manner. 

In  general,  these  final  regulations 
retain  the  objective  approach  taken  in 
the  proposed  regulations.  The  final 
regulations  have  revised  the  proposed 
regulations  in  response  to  comments 
and  have  incorporated  a  number  of 
helpful  suggestions  received  from 
employers  during  the  comment  period. 
In  developing  the  final  regulations,  the 
Treasury  and  the  Service  have  placed  a 
high  priority  on  harmonizing  basic 
concepts  used  in  various  portions  of  the 
regulations  and  on  simplifying  the 
operation  of  certain  mechanical  rules. 
Emphasis  has  also  been  placed  on 
increasing  access  to  the  safe  harbors 
and  the  determination  letter  process,  as 
well  as  on  providing  more  flexibility  in 
the  methods  for  determining  the 
employees  of  a  qualified  separate  line  of 
business.  Changes  have  also  been  made 
to  clarify  the  proposed  regulations. 

The  following  is  a  brief  summary  of 
the  more  significant  substantive 
modifications  in  the  final  regulations. 

•  The  exclusive-service  standard  has 
been  eliminated  from  the  separate 
workforce  and  separate  management 
tests.  The  substantial-service  standard, 
which  previously  had  applied  only  for 
purposes  of  determining  the  employees 
of  a  qualified  separate  line  of  business, 
has  been  modified  and  expanded  to 
apply  both  for  purposes  of  the 
separateness  tests  and  for  determining 
the  employees  of  a  qualified  separate 
line  of  business. 

•  The  separate  management  test  has 
been  further  liberalized  by  lowering  the 
90  percent  threshold  to  80  percent  and 
by  modifying  the  concept  of  top-paid 
employee  to  exclude  employees  who 
provide  less  than  one-quarter  of  their 
ser\'ices  to  a  line  of  business. 

•  The  separate  tangible  asset  test  has 
been  eliminated. 

•  New  administrative  safe  harbors 
have  been  provided  for  lines  of  busines.s 
acquired  in  merger  or  acquisition 
transactions  and  for  lines  of  business 
that  provide  benefits  comparable  to 
benefits  provided  by  other  lines. 

•  Access  to  the  dominant  line  of 
business  method  of  determining 
employees  of  a  separate  line  of  business 
has  been  expanded,  enabling  more 
employers  to  use  the  mpthod. 

•  Access  to  the  individual 
determination  process  has  been 
expanded  in  a  number  of  respects. 

•  Certain  employer-wide  plans  are 
pemiitted  to  be  tested  on  an  employer- 
wide  basis  even  though  the  employer  is 


treated  as  operating  qualified  separate 
lines  of  business. 

•  The  requirements  for  determining 
that  a  plan  of  a  separate  line  of  business 
satisfies  the  nondiscriminatory 
classification  test  on  an  employer-wide 
basis  have  been  liberalized. 

•  Employers  are  permitted  to  apply 
the  minimum  participation  rules  on  a 
qualified-separate-line-of-business  basis 
even  if  the  employer  chooses  to  apply 
the  minimum  coverage  rules  on  an 
employer-wide  basis. 

The  specific  modifications  in  the  final 
regulations  are  described  in  detail 
below  as  part  of  the  discussion  of  the 
section  to  which  they  relate. 

Overview  of  the  Regulations 

Section  414(r)  generally  provides  that 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
during  any  year  if  the  employer  operates 
separate  lines  of  business  for  bona  fide 
business  reasons  and  satisfies  certain 
other  conditions  under  the  Code.  The 
rales  in  the  regulations  are  the  exclusive 
rules  for  determining  whether  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business. 

The  final  regulations  require  that  a 
qualified  separate  line  of  business 
satisfy  the  requirements  in  §  1.414(r)-l 
in  order  to  satisfy  section  414(r).  An 
employer  is  treated  as  operating 
qualified  separate  lines  of  business  only 
if:  (1)  The  employer  identifies  all  the 
property  and  services  it  provides  to 
customers  and  designates  the  property 
and  services  provided  by  each  of  its 
lines  of  business;  (2)  each  line  of 
business  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer  and  is  therefore  a  separate 
line  of  business;  and  (3)  each  separate 
line  of  business  meets  the  additional 
statutory  requirements  {including 
administrative  scrutiny!  and  thus 
constitutes  a  qualified  separate  line  of 
business.  The  regulations  provide  a 
flowchart  illustrating  the  application  of 
these  requirements.  See  S  1.414(r)-0(c). 
An  employer  is  treated  as  operating 
qualified  separate  lines  of  business  only 
if  all  the  property  and  services  provided 
by  the  employer  to  its  customers  are 
provided  exclusively  by  qualified 
separate  lines  of  business.  Thus,  if  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business, 
every  portion  of  the  employer  must  be 
included  in  a  qualified  separate  line  of 
business. 

/.  Line  of  Business 

Under  the  final  regulations,  as  under 
the  proposed  regulations,  an  employer 
must  first  determine  its  lines  of  business 
in  order  to  demonstrate  that  it  maintains 


qualified  separate  lines  of  business.  A 
line  of  business  is  a  portion  of  an 
employer  that  is  identified  by  the 
property  or  services  it  provides  to 
customers  of  the  employer.  Section 
1.414(r)-2  of  the  final  regulations 
provides  rules  for  determining  the 
employer's  lines  of  business. 

In  determining  its  lines  of  business, 
the  employer  first  identifies  all  the 
property  and  services  it  provides  to  its 
customers  and  then  designates  the 
property  and  services  provided  by  each 
of  its  lines  of  business.  Thus,  an 
employer  may  use  its  discretion  to 
determine  its  lines  of  business  in  a 
manner  that  conforms  to  its  business 
operations  and  that  also  satisfies  the 
remaining  requirements  of  section  414{r). 
Once  the  employer  has  designated  its 
lines  of  business,  the  designations  must 
be  applied  consistently  for  purposes  of 
all  requirements  of  the  regulations.  The 
one  constraint,  intended  to  address 
cases  of  obvious  abuse,  is  that  the 
manner  in  which  the  employer 
designates  its  lines  of  business  must  be 
reasonable  and  must  comport  with  its 
bona  fide  business  operations.  Subject 
to  this  constraint,  the  employer 
essentially  is  free  to  designate  its  lines 
of  business  in  any  manner  it  chooses. 

This  approach  was  favorably  received 
by  commentators,  as  it  accommodates 
the  diverse  organizational  and 
operational  characteristics  of  employers 
and  provides  each  employer  with  the 
flexibility  to  determine  the  lines  of 
business  it  operates  for  purposes  of 
section  414(r).  The  final  regulations  do 
not  modify  these  provisions. 

//.  Separate  Line  of  Business 

Under  the  proposed  regulations,  in 
order  to  demonstrate  that  it  maintained 
qualified  separate  lines  of  business,  an 
employer  was  required  to  show  that  its 
lines  of  business  were  organized  and 
operated  separately  from  one  another, 
and  therefore  were  separate  lines  of 
business.  Whether  a  line  of  business 
was  a  separate  line  of  business  was 
determined  by  satisfying  each  of  the  five 
objective  criteria  specified  in  the 
proposed  regulations.  These  criteria 
focused  on  the  degree  of  organizational 
and  operational  independence  of  each 
line  of  business.  Thus,  a  line  of  business 
was  required  to  meet  the  separate 
organizational  unit  test,  the  separate 
financial  accountabifity  test,  the 
separate  workforce  test,  the  separate 
management  test  and  the  separate 
tangible  asset  test.  The  preamble  to  the 
proposed  regulations  noted  that  the 
crafting  of  these  criteria  depended  on 
empirical  data  that  was  not  generally 
available  during  the  drafting  of  the 
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qualified  separate  lines  of  business.  A 
line  of  business  is  a  portion  of  an 
employer  that  is  identified  by  the 
property  or  services  it  provides  to 
customers  of  the  employer.  Section 
1.414(r)-2  of  the  final  regulations 
provides  rules  for  determining  the 
employer's  lines  of  business. 

In  determinirtg  its  lines  of  business, 
the  employer  first  identifies  all  the 
property  and  services  it  provides  to  its 
customers  and  then  designates  the 
property  and  services  provided  by  each 
of  its  lines  of  business.  Thus,  an 
employer  may  use  its  discretion  to 
determine  its  lines  of  business  in  a 
manner  that  conforms  to  its  business 
operations  and  that  also  satisfies  the 
remaining  requirements  of  section  414{r). 
Once  the  employer  has  designated  its 
lines  of  business,  the  designations  must 
be  applied  consistently  for  purposes  of 
all  requirements  of  the  regulations.  The 
one  constraint,  intended  to  address 
cases  of  obvious  abuse,  is  that  the 
manner  in  which  the  employer 
designates  its  lines  of  business  must  be 
reasonable  and  must  comport  with  its 
bona  fide  business  operations.  Subject 
to  this  constraint,  the  employer 
essentially  is  free  to  designate  its  lines 
of  business  in  any  manner  it  chooses. 

This  approach  was  favorably  received 
by  conmientators,  as  it  accommodates 
the  diverse  organizational  and 
operational  characteristics  of  employers 
and  provides  each  employer  with  the 
fiexibility  to  determine  the  lines  of 
business  it  operates  for  purposes  of 
section  414(r).  The  final  regulations  do 
not  modify  these  provisions. 

'  //.  Separate  Line  of  Business 

Under  the  proposed  regulations,  in 
order  to  demonstrate  that  it  maintained 
qualified  separate  lines  of  business,  an 
employer  was  required  to  show  that  its 
lines  of  business  were  organized  and 
operated  separately  from  one  another, 
and  therefore  were  separate  lines  of 
business.  Whether  a  line  of  business 
was  a  separate  line  of  business  was 
determined  by  satisfying  each  of  the  five 
objective  criteria  specified  in  the 
proposed  regulations.  These  criteria 
focused  on  the  degree  of  organizational 
and  operational  independence  of  each 
line  of  business.  Thus,  a  line  of  business 
was  required  to  meet  the  separate 
organizational  unit  test,  the  separate 
financial  accountability  test,  the 
separate  workforce  test,  the  separate 
management  test  and  the  separate 
tangible  asset  test.  The  preamble  to  the 
proposed  regulations  noted  that  the 
crafting  of  these  criteria  depended  on 
empirical  data  that  was  not  generally 
available  during  the  drafting  of  the 
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iroposed  regulations.  Comments  on  the 
objective  separateness  criteria  were 
specifically  requested. 

In  general,  the  final  regulations  follow 
the  approach  taken  in  the  proposed 
regulations  and  require  a  line  jf 
business  to  satisfy  the  specifitid 
objective  criteria.  However,  to 
arxommodate  many  of  the 
commentators'  suggestions,  the  final 
regulations  make  a  number  of 
adjustments  to  the  separateness  criteria. 
Section  1.414(r)-3  of  the  final  regulations 
provides  rules  for  determining  whether  a 
line  of  business  is  a  separate  line  of 
business. 

a.  Separate  Organizational  Unit  and 
Separate  Financial  Accountabihty 

The  separate  organizational  unit  test 
and  the  separate  financial 
accountabihty  test  have  been  retained 
in  the  final  regulations.  Thus,  each  line 
of  business  must  be  formally  organized 
by  the  employer  as  a  separate 
organizational  unit  (or  units)  within  the 
employer,  i.e.,  a  corporation,  a 
partnership,  a  division,  or  other  similar 
unit.  Similarly,  each  line  of  business 
must  be  a  separate  profit  center  (or 
centers)  within  the  employer.  For  this 
purpose,  the  employer's  books  and 
records  must  indicate  separate  revenue 
tnd  expense  information  for  each  profit 
Center  comprising  the  line  of  business. 

b-  Separate  Workforce  and  Separate 
Management 

j  Under  the  proposed  regulations,  each 
line  of  business  was  required  to  have  its 
own  separate  workforce.  Satisfaction  of 
this  test  depended  upon  the  degree  to 
ivhich  each  line  shared  personnel  with 
bther  portions  of  the  employer.  Thus,  a 
(ine  of  business  had  its  own  separate 
Workforce  if  at  least  90  percent  of  the 
employees  of  the  employer  who  provide 
any  services  to  the  line  of  business 
provided  their  services  exclusively  to 
the  line  of  business. 

Similarly,  each  fine  of  business  was 
required  to  have  its  own  separate 
management.  The  proposed  regulations 
provided  that  a  line  of  business  had  its 
own  separate  management  only  if  at 
least  90  percent  of  the  top-paid 
employees  who  provided  services  to  the 
line  of  businest      ovided  their  services 
exclusively  to  the  line  of  business.  Top- 

Eaid  employees  were  defined  as  the  top 
0  percent,  by  compensation,  of  all 
employees  who  provided  services  to  the 
line  of  business. 

The  final  regulations  continue  to 
require  that  a  separate  hne  of  bxisiness 
have  a  separate  workforce  and  separate 
management.  However,  both  of  these 
criteria  have  been  modified  in 
significant  respects  based  on  comments 


and  empirical  data  received  during  the 
comment  period. 

Under  the  proposed  regulations, 
employers  needed  to  determine  which 
employees  provided  "exclusive" 
services  to  a  line  of  business  for 
purposes  of  determining  whether  a  line 
ol  uusiness  satisfied  the  separate 
workforce  and  management  tests.  By 
contrast,  when  assigning  employees  to 
qualified  separate  lines  of  business  for 
purposes  of  applying  certain 
nondiscrimination  (e.g..  minimum 
coverage)  and  other  rules,  employers 
needed  to  determine  which  employees 
provided  "substantial"  (i.e..  at  least  75 
percent)  of  their  services  to  t^e  line.  The 
comments  on  the  proposed  regulations 
indicated  that  the  separate  workforce 
and  management  tests  were  too  rigid. 
This  was  confirmed  by  empirical  data 
submitted  during  the  comment  period. 
Further,  the  Treasury  and  the  Service 
detehnined  that  considerable 
simplification  could  be  achieved  by 
harmonizing  the  critical  level  of  service 
required  for  purposes  of  testing 
separateness  and  for  purposes  of 
assigning  employees.  Thus,  under  the 
final  regulations,  the  separate  workforce 
and  management  tests  are  based  on  the 
same  substantial-service  standard  that 
is  used  for  purposes  of  assigning 
employees  among  an  employer's 
qualified  separate  lines  of  business.  Use 
of  this  standard,  in  lieu  of  the  exclusive- 
service  staiidard,  has  the  effect  of 
liberalizing  both  the  separate  workforce 
and  management  tests. 

The  comments  on  the  proposed 
regulations  indicated  that  many 
employers  had  particular  difficulty  in 
satisfying  the  separate  management  test 
Empirical  data  received  during  the 
comment  period  indicated  that,  in 
addition  to  the  expansion  of  the 
substantial  service  standard  described 
above,  further  modification  to  that  test 
was  necessary  and  appropriate.  In 
response,  two  additional  changes  have 
been  made  to  the  separate  management 
test.  First,  the  90  percent  threshold  has 
been  reduced  to  80  percent.  In  addition, 
the  definition  of  top-paid  employee  has 
been  modified  to  exclude  those 
employees  who  provide  less  than  25 
percent  of  their  services  to  the  line  of 
business. 

As  an  alternative  to  adjusting  the 
objective  separateness  criteria  under  the 
proposed  regulations,  a  number  of 
commentators  suggested  that  it  was 
approprifite  to  modify  the  separate 
management  test  and  the  separate 
workforce  test  by  disregarding 
employees  in  support  functions,  such  as 
financial,  tax,  accounting,  legal,  and 
data  processing  functions.  This 
suggestion  ttas  not  been  adopted  in  the 


final  regulations.  The  determination  of 
those  employees  in  support  functions  is 
essentially  a  subjective  determination 
and,  thus,  inconsistent  with  providing 
objective  criteria  for  demonstrating  that 
a  line  of  business  is  a  separate  line  of 
business. 

c.  Separate  Tangible  Assets 

Many  commentators  noted  that  the 
data  necessary  to  demonstrate 
satisfaction  of  the  separate  tangible 
asset  test  was  information  that 
employers  do  not  currently  maintain  and 
that  was  not  readily  available. 
Commentators  also  noted  that  it  was 
difficult  for  service-intensive  businesses 
in  which  tangible  assets  were  not  a 
material  income-producing  factor  to 
satisfy  this  requirement.  In  response  to 
these  concerns,  the  separate  tangit>le 
asset  test  has  been  eliminated  in  the 
final  regulations. 

d.  Rules  Relating  to  Certain  Nonresident 
Aliens 

Under  the  proposed  regulations,  for 
purposes  of  the  separate  workforce  and 
separate  management  test,  generally  all 
employees  who  rendered  services  to  the 
employer  were  required  to  be  taken  into 
account,  including  employees  who  were 
"excludable  employees"  for  qualified 
plan  purposes.  An  employer,  however, 
was  permitted  to  exclude  nonresident 
aliens  who  received  no  income  from 
sources  within  the  United  States,  bat 
only  if  the  nonresident  alien  provided 
services  exclusively  to  a  line  of 
business.  Thus,  nonresident  aliens  who 
provided  services  to  more  than  one  line 
of  business  (i.e..  residual  shared 
employees)  were  required  to  be  taken 
into  account. 

A  number  of  comments  suggested  that 
the  proposed  regulations  be  modified  to 
permit  an  employer  to  disregard  all 
nonresident  aliens  with  no  income  from 
sources  within  the  United  States  for 
purposes  of  satisfying  the  separate 
workforce  and  separate  management 
tests.  Commerttators  argued  that  it  was 
frequently  difficult  or  impossible  to 
obtain  the  necessary  data.  After  careful 
consideration  of  the  concerns  expressed 
in  comments,  the  final  regulations  do  not 
adopt  the  suggested  modification.  The 
rule  adopted  in  the  final  regulations  is 
necessary  to  provide  consistent 
treatment  of  businesses,  regardless  of 
whether  their  workforces,  including 
management  employees,  are  primarily 
based  in  the  United  States  or  primarily 
based  outside  the  United  States. 
Because  section  414(r)  is  a  reKef 
provision  from  the  generally  applicable 
minimum  coverage  and  participatioR 
rcqairements,  and  its  availability  is 
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dependent  upon  an  employer 
demonstrating  that  the  separateness 
criteria  have  been  satisfied,  all 
employers,  whether  foreign  or  domestic, 
must  demonstrate  that  they  satisfy  the 
separateness  requirements. 

///.  Qualified  Separate  Line  of  Business 

The  third  requirement  an  employer 
must  satisfy  to  demonstrate  that  it 
maintains  qualified  separate  lines  of 
business  is  that  it  meets  the  three 
statutory  requirements  of  section 
414(r)(2).  To  satisfy  these  requirements, 
(1)  each  separate  line  of  business  must 
have  at  least  50  employees.  (2)  the 
employer  must  notify  the  Secretary  that 
it  treats  itself  as  operating  qualified 
separate  lines  of  business,  and  (3)  each 
line  must  satisfy  administrative  scrutiny. 

Section  1.414(r)-4  of  the  regulations 
provides  rules  for  determining  whether  a 
separate  line  of  business  satisfies  the  50- 
empioyee  requirement  and  the  notice 
requirement.  A  separate  line  of  business 
satisfies  administrative  scrutiny  if  it 
satisfies  either  the  statutory  safe  harbor 
or  one  of  the  sitemative  administrative 
safe  harbors,  or  if  the  employer  requests 
and  receives  an  individual 
determination  from  the  Commissioner. 
Section  1.414(r)-5  provides  rules  for 
determining  whether  a  separate  line  of 
business  satisfies  either  the  statutory 
safe  harbor  or  one  of  the  alternative 
administrative  safe  harbors.  Section 
>— 1.414(r)-6  of  the  regulations  provides 
rules  for  requesting  an  individual 
determination  from  the  Commissioner  as 
to  whether  a  separate  line  of  business 
satisfies  administrative  scrutiny. 

a.  Fifty-Employee  Requirement 

The  50-employee  requirement  of 
section  414(r)(2)(A)  must  be  satisfied  on 
each  day  of  the  testing  year.  The 
proposed  regulations  provided  that,  in 
satisfying  this  requirement,  the  employer 
was  required  to  take  into  account  all 
employees  who  provided  services 
exclusively  to  the  separate  line  of 
business,  including  collectively 
bargained  employees.  However,  in 
accordance  with  section  414(r)(2)(A). 
those  employees  who  would  be 
excluded  when  determining  the  number 
of  employees  in  the  top-paid  group  for 
purposes  of  section  414(q).  subject  to 
certain  modifications,  were  not  taken 
into  account.  See  §  1.414(q)-lT,  Q&A- 
9(g).  For  example,  employees  who 
normally  work  less  than  17^2  hours  per 
week,  or  who  normally  do  not  work 
more  than  six  months  a  year,  are  not 
taken  into  account. 

Several  commentators  criticized  these 
rules  on  the  grounds  that  they  did  not 
include  an  alternative  simplified  test 
permitting  plans  to  test  for  compliance 


on  a  representative  day  during  the 
testing  year  comparable  to  that 
permitted  under  section  401(a)(26) 
(relating  to  minimum  participation). 
After  careful  consideration  of  these 
comments,  the  final  regulations  retain 
the  rules  as  set  forth  in  the  proposed 
regulations.  The  Treasury  and  the 
Service  believe  that  the  50-employee 
requirement  contained  in  section 
414(r)(2)(A)  represents  a  Congressional 
judgment  that,  in  order  to  qualify  as  a 
separate  line  of  business,  the  business 
must  employ  a  significant  number  of 
employees  on  a  consistent  basis  during 
the  year. 

b.  Notice  Requirement 

Under  the  proposed  regulations  and 
under  the  final  regulations,  an  employer 
satisfies  the  notice  requirement  of 
section  414(r)(2)(B)  only  if  it  notifies  the 
Secretary  that  the  employer  treats  itself 
as  operating  qualified  separate  lines  of 
business  under  section  414(r).  This 
notice  must  be  made  in  the  time  and 
manner  prescribed  in  the  final 
regulations  and  in  revenue  procedures, 
notices  and  other  guidance  of  general 
applicability. 

The  notice  required  by  section  414(r) 
specifying  each  of  the  employer's 
qualified  separate  lines  of  business  is 
given  with  respect  to  all  the  qualified 
separate  lines  of  business  of  the 
employer.  In  general,  the  notice  is  given 
with  respect  to  all  plans  of  that 
employer  for  plan  years  beginning  in  the 
testing  year  (i.e..  the  calendar  year). 
Thus,  except  as  otherwise  permitted,  the 
separate  application  of  the  requirements 
of  section  410(b)  or  401(a)(26)  with 
respect  to  the  employees  of  each 
separate  line  of  business  must  be 
consistent  for  all  plans  of  the  employer 
with  plan  years  beginning  in  the  same 
testing  year. 

The  Service  expects  to  incorporate  the 
required  notice  into  the  procedure  for 
requesting  a  determination  letter  with 
respect  to  the  qualified  status  of  a  plan 
of  the  employer  (Form  5300).  For  an 
employer  that  does  not  wish  to  apply  for 
a  determination  letter  with  respect  to 
the  qualified  status  of  its  plans,  it  is 
contemplated  that  notice  will  be  given 
on  a  revised  Form  5310.  In  addition, 
once  notice  has  been  given  for  one 
testing  year,  it  is  anticipated  that  the 
notice  will  apply  with  respect  to 
subsequent  testing  years  unless  the 
employer  takes  timely  action  to  provide 
a  new  notice. 

Notice  90-57. 1990-2  C.B  344,  provided 
that  notice  under  section  414(r)(2)(B) 
would  not  be  required  until  further 
guidance  is  issued.  It  is  anticipated  that 
further  guidance  describing  these  notice 


procedures  will  be  issued  in  the  near 
future. 

c.  Administrative  Scrutiny 

To  satisfy  the  administrative  scrutiny 
requirement  of  section  414(r)(2)(C),  a 
separate  line  of  business  may  meet 
either  the  statutory  safe  harbor  test  or 
one  of  the  administrative  safe  harbors 
as  provided  in  §  1.414(r)-5.  A  separate 
line  of  business  that  does  not  satisfy  any 
of  these  safe  harbors  nonetheless 
satisfies  the  administrative  scrutiny 
requirement  if  the  employer  requests 
and  receives  from  the  Commissioner, 
pursuant  to  S  1.414(r)-6,  an  individual 
determination  that  the  separate  line  of 
business  satisfies  administrative 
scrutiny.  Each  separate  line  of  business 
of  an  employer  must  satisfy  the 
administrative  scrutiny  requirement,  but 
need  not  satisfy  this  requirement  in  the 
same  manner  as  the  employer's  other 
separate  lines  of  business. 

1.  Statutory  safe  harbor.  Under  the 
final  regulations,  as  under  the  proposed 
regulations,  a  qualified  separate  line  of 
business  satisfies  the  safe  harbor  of 
section  414(r)(3)  if  the  percentage  of 
highly  compensated  employees  of  the 
separate  line  of  business  falls  within  a 
range  that  is  at  least  50  percent  but  no 
more  than  200  percent  of  the  highly 
compensated  employee  percentage  of 
the  employer  as  a  whole.  Section 
1.414(r)-5(b)  provides  the  requirements 
for  the  application  of  this  safe  harbor. 
Additionally,  under  a  special  rule,  if  at 
least  10  percent  of  all  highly 
compensated  employees  of  the  employer 
perform  services  exclusively  for  a 
particular  separate  line  of  business,  that 
separate  line  of  business  will  be  deemed 
to  satisfy  the  50-percent  requirement  of 
the  statutory  safe  harbor.  However,  a 
separate  line  of  business  that  satisfies 
this  special  10-percent  rule  still  must 
satisfy  the  200-percent  requirement  of 
the  statutory  safe  harbor. 

2.  Administrative  safe  harbors.  The 
legislative  history  of  section  414(r) 
provides  that  the  Secretary  is  to 
establish  guidelines  pursuant  to  section 
414(r)(2)(C)  of  the  Code  identifying  those 
circumstances  that  warrant  additional 
scrutiny,  e.g.,  if  benefits  provided  to 
employees  in  a  particular  line  of 
business  are  significantly  better  or 
worse  than  benefits  provided  in  other 
lines,  or  if  benefits  provided  to  highly 
compensated  employees  are 
significantly  better  than  benefits 
provided  to  nonhighly  compensated 
employees.  Where  it  is  determined  that 
special  scrutiny  is  needed,  the  separate 
line  of  business  will  only  satisfy 
administrative  scrutiny  if  the  employer 
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procedures  will  be  issued  in  the  near 
future. 

c.  Administrative  Scrutiny 

To  satisfy  the  administrative  scrutiny 
requirement  of  section  414(r)(2)(C).  a 
separate  line  of  business  may  meet 
either  the  statutory  safe  harbor  test  or 
one  of  the  administrative  safe  harbors 
as  provided  in  §  1.414{r)-5.  A  separate 
line  of  business  that  does  not  satisfy  any 
of  these  safe  harbors  nonetheless 
satisfies  the  administrative  scrutiny 
requirement  if  the  employer  requests 
and  receives  from  the  Commissioner, 
pursuant  to  S  1.414(r)-6,  an  individual 
determination  that  the  separate  line  of 
business  satisfies  administrative 
scrutiny.  Each  separate  line  of  business 
of  an  employer  must  satisfy  the 
administrative  scrutiny  requirement,  but 
need  not  satisfy  this  requirement  in  the 
same  manner  as  the  employer's  other 
separate  lines  of  business. 

1.  Statutory  safe  harbor.  Under  the 
final  regulations,  as  imder  the  proposed 
regulations,  a  qualified  separate  line  of 
business  satisfies  the  safe  harbor  of 
section  414(r)(3)  if  the  percentage  of 
highly  compensated  employees  of  the 
separate  line  of  business  falls  within  a 
range  that  is  at  least  50  percent  but  no 
more  than  200  percent  of  the  highly 
compensated  employee  percentage  of 
the  employer  as  a  whole.  Section 
1.414(r)-5{b)  provides  the  requirements 
for  the  application  of  this  safe  harbor. 
Additionally,  under  a  special  rule,  if  at 
least  10  percent  of  all  highly 
compensated  employees  of  the  employer 
perform  services  exclusively  for  a 
particular  separate  line  of  business,  that 
separate  line  of  business  will  be  deemed 
to  satisfy  the  50-percent  requirement  of 
the  statutory  safe  harbor.  However,  a 
separate  line  of  business  that  satisfies 
this  special  10-percent  rule  still  must 
satisfy  the  200-percent  requirement  of 
the  statutory  safe  harbor. 

2.  Administrative  safe  harbors.  The 
legislative  history  of  section  414{r) 
provides  that  the  Secretary  is  to 
establish  guidelines  pursuant  to  section 
414(r)(2)(C)  of  the  Code  identifying  those 
circumstances  that  warrant  additional 
scrutiny,  e.g.,  if  benefits  provided  to 
employees  in  a  particular  line  of 
business  are  significantly  better  or 
worse  than  benefits  provided  in  other 
lines,  or  if  benefits  provided  to  highly 
compensated  employees  are 
significantly  better  than  benefits 
provided  to  nonhighly  compensated 
employees.  Where  it  is  determined  that 
special  scrutiny  is  needed,  the  separate 
line  of  business  will  only  satisfy 
administrative  scrutiny  if  the  employer 
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receives  an  individual  determination  to 
this  effect  from  the  Commissioner. 

The  proposed  regulations  satisfied  the 
statutory  requirement  of  providing 
guidelines  through  the  development  of 
three  administrative  safe  harbors.  These 
administrative  safe  harbors  delineated 
situations  that  the  Service  had 
determined  passed  administrative 
scrutiny  without  the  need  for  an 
individual  determination. 

The  final  regulations  retain  the  three 
administrative  safe  harbors  set  forth  in 
the  proposed  regulations,  with 
modifications  to  permit  greater  access  to 
the  safe  harbors.  The  final  regulations 
have  also  been  modified  to  add  two 
additional  administrative  safe  harbors. 
The  five  administrative  safe  harbors  are 
set  forth  in  §  1.414(r)-5(c)  through  (g)  of 
the  final  regulations. 

i.  Industry  category  safe  harbor —  One 
administrative  safe  harbor  contained  in 
the  proposed  regulations  was  the 
industry  category  safe  harbor.  This  safe 
harborwas  satisfied  only  if  the  separate 
line  of  business  was  in  a  different 
industry  or  industries  from  every  other 
separate  line  of  business  of  the 
employer.  The  proposed  regulations 
provided  that  the  Commissioner  would 
prescribe  these  industry  categories  by 
revenue  procedure  or  other  guidance  of 
general  applicability. 

This  safe  harbor  has  been  retained  in 
the  final  regulations.  However,  the  final 
regulations  have  been  modified  to 
permit  an  employer  to  disregard  foreign 
operations  in  determining  whether  a 
separate  line  of  business  is  in  a  different 
industry  or  industries  from  ever>'  other 
separate  line  of  business  of  the 
employer. 

Concurrently  with  the  issuance  of  the 
final  regulations,  the  Internal  Revenue 
Service  is  issuing  a  revenue  procedure 
setting  forth  the  industry  categories  for 
purposes  of  this  administrative  safe 
harbor.  A  proposed  revenue  procedure 
was  contained  in  an  appendix  to  the 
proposed  regulations,  which  provided  a 
list  of  industry  categories.  The  12 
industry  categories  set  forth  in  the 
proposed  revenue  procedure  were 
developed  by  the  Treasury  and  the 
Service  based  on  the  Census  Bureau's 
Standard  Industrial  Classification  codes 
("SIC  codes")  at  the  two-digit  level,  with 
modifications.  Certain  SIC  codes  were 
eliminated  because  they  were 
determined  to  be  inappropriate  for  this 
purpose.  For  example.  Business  Services 
(two-digit  SIC  code  73)  includes 
paralegal  services  while  (two-digit  SIC 
code  81)  includes  lawyers.  Other  SIC 
codes  were  combined  in  an  attempt  to 
minimize  overlap  in  the  industry 
categories  of  a  particular  property  or 
service. 


In  general,  the  revenue  procedure 
(Rev.  ProQ  91-64. 1991-50 1.R.B. 
(December  16. 1991)  is  consistent  with 
the  proposed  revenue  procedure. 
Commentators  requested  that  the  12 
industry  categories  set  forth  in  the 
proposed  revenue  procedure  be 
expanded  (e.g.,  to  the  full  two-digit, 
three-digit  or  four-digit  SIC  codes).  After 
careful  consideration  of  those 
comments,  however,  the  Treasury  and 
the  Service  continue  to  believe  that  it  is 
inappropriate  to  expand  the  categories 
as  suggested  for  the  reasons  set  forth 
above.  As  noted  in  the  preamble  to  the 
proposed  regulations,  the  industry- 
categories  are  provided  through  a 
revenue  procedure,  rather  than  in  the 
regulations,  in  order  to  facilitate  future 
modifications  based  on  the  experience 
of  taxpayers  and  the  Service  with  the 
categories.  Thus,  future  modifications  to 
the  categories  may  be  made  based  on 
that  experience. 

ii.  FAS  14  safe  harbor — ^The  second 
administrative  safe  harbor  contained  in 
the  proposed  regulations  was  the 
reportable  business  segments  safe 
harbor.  This  safe  harbor  required  that  a 
separate  line  of  business  be  reported  as 
one  or  more  reportable  industry 
segments  in  accordance  with  the 
Statement  of  Financial  Accounting 
Standards  No.  14,  Financial  Reporting 
for  Segments  of  a  Business  Enterprise 
("FAS  14").  This  safe  harbor  was 
satisfied  if  the  employer  reported  a 
separate  line  of  business  as  a  reportable 
industry  segment  on  its  annual  report 
required  to  be  filed  in  conformity  with 
Form  10-K.  Annual  Report  Pursuant  to 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934. 

This  safe  harbor  has  been  retained  in 
the  final  regulations,  but  has  been 
modified  in  response  to  comments.  First, 
commentators  noted  that  employers 
may  actually  report  as  industry 
segments  portions  of  the  business  that 
are  not  required  to  be  reported  as 
industry  segments.  Since  the  maimer  in 
which  an  employer  meets  its  FAS  14 
reporting  requirements  is  indicative  of 
actual  business  operations,  the  safe 
harbor  can  now  be  satisfied  if  the 
separate  line  of  business  is  actually 
reported  as  an  industry  segment, 
without  regard  to  whether  it  is  a 
reportable  industry  segment.  In  addition, 
commentators  noted  that  certain 
foreign-owned  employers  are  required  to 
file  different,  but  comparable,  forms 
under  the  Securities  Exchang3  Act  of 
1934.  Thus,  the  safe  harbor  has  been 
expanded  to  cover  employers  who  are 
required  to  file  Form  20-F-with  Item  18 
financials  in  lieu  of  the  Form  10-K. 

iii.  Minimum  or  maximum  benefits 
safe  harbor — Thethird  and  final 


administrative  safe  harbor  provided 
under  the  fwoposed  regulations  was  the 
minimum  or  maximum  benefits  safe 
harbor.  If  the  highly  compensated 
employee  percentage  ratio  of  the 
separate  line  of  business  was  less  than 
50  percent,  then,  under  the  minimum 
benefit  requirement,  at  least  80  percent 
of  the  nonhighly  compensated 
employees  in  that  separate  line  of 
business  were  required  to  benefit  under 
a  plan,  and  each  of  these  employees  was 
required  to  receive  at  least  a  specified 
minimum  benefit.  For  defined 
contribution  plans,  the  minimum  benefit 
was  ah  allccation  rate  of  at  least  three 
percent  of  an  employee's  compensation 
for  the  year.  For  defined  benefit  plans, 
the  minimum  benefit  was  the  employer- 
derived  accrued  benefit  that  would 
resuh  in  an  accrual  rate  equal  to  0.75 
percent  of  compensation.  "The  employees 
who  were  considered  for  this  80  percent 
test  included  all  employees  who 
satisfied  the  lowest  age  and  service 
requirements  under  any  plan  of  the 
employer.  For  purposes  of  the  minimum 
benefit  safe  harbor,  elective 
contributions  and  employer  matching 
contributions  were  not  taken  into 
account. 

If  the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  was  more  than  200  percent, 
then,  under  the  maximum  benefit 
requirement  in  the  proposed  regulations, 
each  highly  compensated  employee  who 
benefited  under  a  plan  in  that  separate 
line  of  business  was  required  to  receive 
no  more  than  a  specified  maximum 
benefit.  For  defined  contribution  plans, 
the  maximum  benefit  was  an  allocation 
rate  of  no  more  than  10  percent  of  an 
employee's  compensation  for  the  year. 
For  defined  benefit  plans,  the  maximum 
benefit  was  calculated  in  the  same 
marmer  as  the  minimum  benefit,  except 
that  it  equalled  the  employer-derived 
accrued  benefit  that  would  result  in  an 
accrual  rate  equal  to  2.5  percent  of 
compensation.  Unlike  the  minimum 
benefit  determination,  eariy  retirement 
subsidies  and  employer  matching 
contributions  were  taken  into  account. 

The  employer  was  permitted  to 
provide  for  the  minimum  benefit  in  a 
combination  of  defined  benefit  and 
defined  contribution  plans  as  long  as  the 
combined  percentage  of  the  minimum 
benefit  provided  to  the  employee  in  each 
plan  equalled  at  least  100  percent. 
Similarly,  under  the  maximum  benefit 
rules,  if  benefits  were  provided  through 
a  combination  of  defined  benefit  and 
defined  contribution  plans,  the 
combined  percentage  of  the  benefits 
provided  could  not  exceed  100  percent 
of  the  maximum. 
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Further,  the  minimum  or  maximum 
benefit  hmits  required  that  a  plan 
provide  for  specific  benefit  formulas  that 
could  be  satisfied  on  a  plan  design 
basis.  An  employee's  accrual  or 
allocation  rate  under  a  plan,  however, 
was  required  to  be  determined  without 
regard  to  any  plan  provision,  the  effect 
of  which  was  to  make  the  operation  of 
the  minimum  or  maximum  benefits 
formula  contingent  on  the  failure  of  the 
separate  line  of  business  otherwise  to 
satisfy  the  requirement  of  administrative 
scrutiny. 

Many  commentators  argued  that  it 
was  inappropriate  for  the  age  and 
service  eligibility  requirements  for  a 
plan  in  one  separate  line  of  business  to 
have  an  impact  on  the  minimum  benefit 
testing  of  another  separate  line  of 
business.  Commentators  also  argued 
that  it  was  inequitable  to  count 
employer  matching  contributions  against 
the  maximum  benefit  limitation  but  not 
include  credit  for  the  same  type  of 
contributions  towards  the  minimum 
benefit  requirement.  Commentators  also 
requested  that  the  minimum  benefit  test 
be  applied  on  the  basis  of  average 
benefit  accruals. 

The  final  regulations  reflect  many  of 
these  suggestions.  First,  the  minimum 
benefit  requirement  has  been  modified 
to  exclude  nonhighly  compensated 
employees  who  do  not  meet  the  lowest 
age  and  service  eligibility  requirements 
of  any  plan  that  benefits  employees  in 
the  separate  line  of  business  (rather 
than  the  lowest  age  and  service 
eligibility  requirements  determined  on 
an  employer-wide  basis). 

In  addition,  the  minimum  benefit 
standard  can  be  satisfied  on  the  basis  of 
the  average  benefit  accruals  or 
allocations  provided  to  nonhighly 
compensated  employees  in  a  separate 
line  of  business.  In  contrast  to  the  80 
percent  requirement  in  the  general  rule, 
the  averaging  is  based  on  100  percent  of 
the  nonhighly  compensated  employees 
in  the  separate  line  of  business.  Also,  in 
order  to  use  the  averaging  approach,  the 
employer  must  still  provide  the 
minimum  benefit  to  at  least  60  percent 
of  the  individual  nonhighly  compensated 
employees  in  the  separate  line  of 
business.  A  parallel  change  has  been 
made  to  the  maximum  benefit  safe 
harbor,  so  that  a  separate  line  of 
business  will  satisfy  the  safe  harbor  if 
the  average  of  the  accrual  rates  or 
allocation  rates  of  the  highly 
compensated  employees  is  less  than  80 
percent  of  the  maximum  benefit  under 
the  general  rule.  This  averaging  option 
permits  a  separate  line  of  business  to 
satisfy  the  minimum  and  maximum 


benefit  requirements  on  an  operational 
rather  than  a  design  basis. 

The  proposed  regulations  had 
excluded  employer  matching 
contributions  from  the  minimum  benefit 
determination  because  of  a  concern  that 
treating  matching  contributions  as 
minimum  benefit  allocations  could 
cause  a  plan  to  violate  the  contingent 
benefit  rule  of  section  401(k)(4)(A)  and 
cause  the  matching  contributions  not  to 
be  treated  as  matching  contributions 
within  the  meaning  of  S  l.401(m)- 
l(f)(12)(ii).  If  the  employer  uses  the 
averaging  option  in  order  to  satisfy  the 
minimum  benefit  safe  harbor,  the 
contingency  issue  is  not  relevant  in 
determining  employees'  average 
allocations.  Consequently,  the  final 
regulations  permit  matching 
contributions  to  be  counted  for  purposes 
of  determining  whether  the  average 
allocation  satisfies  the  three  percent 
minimum  benefit  requirement  in  the 
context  of  averaging. 

Commentators  noted  that  the  safe 
harbor  did  not  accommodate  plans  that 
determine  benefits  on  a  basis  other  than 
three-  or  five-year  average  annual 
compensation.  The  final  regulations 
have  not  been  modified  to  accommodate 
these  alternative  plan  designs  because 
no  single  specified  benefit  percentage 
could  be  developed  that  would  provide 
benefits  comparable  to  the  benefits 
specified  in  the  regulations  for  all 
employees. 

iv.  Average  benefits  safe  harbor — A 
number  of  commentators  noted  that  the 
minimum  or  maximum  benefits  safe 
harbor  provided  an  absolute  standard. 
The  comments  suggested  that  it  might 
also  be  appropriate  to  provide  a 
standard  that  took  into  account  the 
relative  level  of  benefits  of  one  line 
compared  to  the  level  of  benefits  in 
other  lines.  In  response  to  these 
comments,  an  additional  administrative 
safe  harbor  has  been  added  to  the  final 
regulations. 

If  the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  is  less  than  50  percent,  the 
separate  line  of  business  will  satisfy  this 
new  administrative  safe  harbor  if  the 
actual  benefit  percentage  of  the 
nonhighly  compensated  employees  of 
the  separate  line  of  business  is  at  least 
equal  to  the  actual  benefit  percentage  of 
all  other  nonhighly  compensated 
employees  of  the  employer.  For  this 
purpose,  the  actual  benefit  percentage  is 
calculated  in  the  same  manner  as  under 
the  section  410(b)  average  benefit 
percentage  test,  taking  into  account  all 
employees  employed  on  the  first  testing 
day  and  based  on  the  benefits  provided 
under  plans  of  the  employer  in  plan 


years  ending  in  the  testing  year. 
Similarly,  if  the  highly  compensated 
employee  percentage  ratio  of  the 
separate  line  of  business  is  greater  than 
200  percent,  the  separate  line  of 
business  will  satisfy  the  new 
administrative  safe  harbor  if  the  actual 
benefit  percentage  of  the  highly 
compensated  employees  of  the  separate 
line  of  business  does  not  exceed  the 
actual  benefit  percentage  of  all  other 
highly  compensated  employees  of  the 
employer. 

v.  Merger  and  acquisition  safe 
harbor — ^The  final  regulations  have  also 
adopted  an  administrative  safe  harbor 
for  separate  lines  of  business  that  are 
acquired  through  certain  mergers  and 
acquisitions  entitled  to  the  transition 
relief  provided  under  section 
410(b)(6)(C).  This  safe  harbor  is  satisfied 
if  the  three  specified  requirements  are 
met.  The  first  requirement  is  that  the 
employer  designate  the  acquired 
business  as  a  line  of  business.  The 
second  requirement  is  that  the  line  of 
business  satisfy  the  separateness 
criteria.  The  third  requirement  is  that 
there  not  be  any  significant  changes  in 
the  workforce  of  the  acquired  separate 
line  of  business.  Under  the  final 
regulations,  a  significant  change  in  the 
workforce  of  the  acquired  separate  line 
of  business  occurs  if  fewer  than  90 
percent  of  the  employees  of  the  acquired 
separate  line  of  business  were 
employees  of  the  line  for  the 
immediately  receding  year  or  if  more 
than  10  percent  of  the  employees  of  the 
acquired  separate  line  of  business  for 
the  immediately  preceding  testing  year 
are  not  employees  of  the  separate  line  of 
business  in  the  current  testing  year.  This 
administrative  safe  harbor  is  available 
for  a  four-year  period. 

3.  Individual  determinations.  A 
separate  line  of  business  that  does  not 
satisfy  either  the  statutory  safe  harbor 
or  any  of  the  administrative  safe 
harbors  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  from 
the  Service  an  individual  determination 
that  the  separate  line  of  business 
satisfies  administrative  scrutiny.  Section 
1.414(r)-6  of  the  regulations  provides  the 
rules  and  conditions  that  apply  to  an 
employer's  request  for  that 
determination. 

Under  the  proposed  regulations,  this 
determination  process  was  limited  to 
those  situations  in  which  the  separate 
line  of  business  did  not  satisfy  any  of 
the  administrative  safe  harbors,  but 
provided  benefits  that  were  within  a 
specified  range  of  the  minimum  or 
maximum  benefit  safe  harbor.  This 
method  of  obtaining  a  determination  has 
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years  ending  in  the  testing  year. 
Similarly,  if  the  highly  compensated 
employee  percentage  ratio  of  the 
separate  line  of  business  is  greater  than 
200  percent,  the  separate  line  of 
business  will  satisfy  the  new 
administrative  safe  harbor  if  the  actual 
benefit  percentage  of  the  highly 
compensated  employees  of  the  separate 
line  of  business  does  not  exceed  the 
actual  benefit  percentage  of  all  other 
highly  compensated  employees  of  the 
employer. 

v.  Merger  and  acquisition  safe 
harbor— The  final  regulations  have  also 
adopted  an  administrative  safe  harbor 
for  separate  lines  of  business  that  are 
acquired  through  certain  mergers  and 
acquisitions  entitled  to  the  transition 
relief  provided  under  section 
410(b)(6)(C).  This  safe  harbor  is  satisfied 
if  the  three  specified  requirements  are 
met.  The  first  requirement  is  that  the 
employer  designate  the  acquired 
business  as  a  line  of  business.  The 
second  requirement  is  that  the  line  of 
business  satisfy  the  separateness 
criteria.  The  third  requirement  is  that 
there  not  be  any  significant  changes  in 
the  workforce  of  the  acquired  separate 
line  of  business.  Under  the  final 
regulations,  a  significant  change  in  the 
workforce  of  the  acquired  separate  line 
of  business  occurs  if  fewer  than  90 
percent  of  the  employees  of  the  acquired 
separate  line  of  business  were 
employees  of  the  line  for  the 
immediately  receding  year  or  if  more 
than  10  percent  of  the  employees  of  the 
acquired  separate  line  of  business  for 
the  immediately  preceding  testing  year 
are  not  employees  of  the  separate  line  of 
business  in  the  current  testing  year.  This 
administrative  safe  harbor  is  available 
for  a  four-year  period. 

3.  Individual  determinations.  A 
separate  line  of  business  that  does  not 
satisfy  either  the  statutory  safe  harbor 
or  any  of  the  administrative  safe 
harbors  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  from 
the  Service  an  individual  determination 
that  the  separate  line  of  business 
satisfies  administrative  scrutiny.  Section 
1.414(r)-6  of  the  regulations  provides  the 
rules  and  conditions  that  apply  to  an 
employer's  request  for  that 
determination. 

Under  the  proposed  regulations,  this 
determination  process  was  limited  to 
those  situations  in  which  the  separate 
line  of  business  did  not  satisfy  any  of 
the  administrative  safe  harbors,  but 
provided  benefits  that  were  within  a 
specified  range  of  the  minimum  or 
maximum  benefit  safe  harbor.  This 
method  of  obtaining  a  determination  has 


been  retained  in  the  final  regulations.  A 
number  of  commentators  suggested  that 
greater  access  to  the  determination 
process  would  be  appropriate  and 
suggested  a  number  of  possible  changes. 
In  response  to  these  comments,  the  final 
regulations  have  expanded  access  to  the 
determination  process  in  a  number  of 
respects. 

Under  the  final  regulations,  an 
employer  is  permitted  to  request  an 
individual  determination  if  the  separate 
line  of  business  falls  within  a  specified 
range  of  the  statutory  safe  harbor  or 
within  a  specified  range  of  the  average 
benefits  safe  harbor.  In  addition,  an 
employer  is  permitted  to  request  an 
individual  determination  if  90  percent  of 
the  property  or  services  provided  by  the 
separate  line  of  business  falls  within 
one  or  more  of  the  specified  industry 
categories  and  if  no  more  than  10 
percent  of  the  property  or  services 
provided  by  any  other  separate  line  of 
business  falls  within  the  same  industry 
category  or  categories.  In  cases  where 
an  employer  is  not  required  to  file  a 
Form  10-K  or  Form  20-F,  a 
determination  may  be  requested  if  there 
is  a  certification  from  a  certified  public 
accountant  that  the  separate  line  of 
business  would  have  been  reportable  as 
one  or  more  industry  segments  on  either 
the  Form  10-K  or  the  Form  20-F  if  the 
employer  had  been  required  to  file  the 
applicable  form.  Finally,  a  determination 
may  be  requested  if  the  separate  line  of 
business  manages  a  government  facility 
pursuant  to  a  government  contract  that 
specifies  the  benefits  to  be  provided 
under  a  qualified  plan. 

Once  an  employer  satisfied  the 
conditions  to  request  a  determination, 
the  proposed  regulations  enumerated 
the  factors  that  would  be  taken  into 
account  in  determining  whether  to  grant 
an  individual  determination.  This 
enumeration  has  been  retained  in  the 
final  regulations,  but  has  been 
expanded.  Thus,  additional  factors  to  be 
taken  into  account  are  whether  the 
separate  line  of  business  is  in  certain 
regulated  industries  and  the  degree  to 
which  the  separate  line  of  business  has 
its  own  tangible  assets. 

As  under  the  proposed  regulations, 
the  final  regulations  limit  the 
determination  process  to  the 
determination  of  whether  a  separate  line 
of  business  satisfies  administrative 
scrutiny.  It  is  not  available  to  determine 
whether  other  requirements  of  these 
regulations  are  satisfied.  For  example, 
the  Service  will  not  issue  determination 
letters  or  rulings  with  respect  to  whether 
a  designated  line  of  business  is 
separate,  or  whether  a  separate  line  of 
business  satisfies  administrative 


scrutiny  under  the  statutory  safe  harbor 
or  one  of  the  alternative  administrative 
safe  harbors.  The  Service  has 
determined  that,  where  the  separate  line 
of  business  does  not  satisfy  any  of  the 
safe  harbors  and  does  not  fall  within  the 
circumstances  specified  in  the  final 
regulations  for  obtaining  an  individual 
determination,  the  separate  line  of 
business  will  not  satisfy  administrative 
scrutiny. 

IV.  Separate  Operating  Units 

Section  414(r)(7)  provides  that  the 
term  "separate  line  of  business" 
includes  an  operating  unit  in  a  separate 
geographic  area  separately  operated  for 
bona  fide  business  reasons.  As 
contemplated  in  the  legislative  history, 
the  distinguishing  characteristic 
between  a  line  of  business  ^nd  an 
operating  unit  is  that  a  line  of  business 
provides  different  property  or  services 
from  other  portions  of  the  employer, 
while  an  operating  unit  provides  the 
same  property  or  services  as  another 
portion  of  the  employer  but  in  a  separate 
geographic  area.  In  all  other  respects, 
the  statute  and  legislative  history  apply 
the  same  requirements  to  an  operating 
unit  as  apply  to  ^  line  of  business  (e.g.. 
operation  for  bona  fide  business 
reasons,  separateness.  50  employees, 
notice,  and  administrative  scrutiny).  See 
section  414(r)(l).  (2).  and  (7);  H.R.  Conf. 
Rep.  No.  841.  99th  Cong.,  2d  Sess.  11-523 
to  526(1986). 

Because  the  proposed  regulations 
permitted  the  employer  to  designate  two 
or  more  lines  of  business  that  provide 
the  same  property  or  services,  the 
concept  of  an  operating  unit  was 
subsumed  within  the  concept  of  a  line  of 
business.  Consistent  with  the  statute 
and  legislative  history,  the  proposed 
regulations  required  an  operating  unit  to 
satisfy  the  same  requirements 
applicable  to  a  line  of  business.  Thus,  an 
employer  was  permitted  to  designate  an 
operating  unit  as  a  line  of  business  and 
treat  it  as  a  qualified  separate  line  of 
business  if  it  satisfied  the  requirements 
provided  in  the  proposed  regulations. 

Some  commentators  suggested  that  it 
would  be  appropriate  to  recognize  a 
separate  operating  unit  as  a  separate 
line  of  business  if  it  met  only  certain  of 
the  separateness  criteria.  After 
consideration  of  these  comments,  the 
final  regulations  do  not  adopt  the 
suggested  modifications.  Requiring  a 
separate  operating  unit  to  satisfy  the 
same  separateness  criteria  as  a  line  of 
business  is  consistent  with  the  statutory 
requirements  and  the  legislative  history. 
Moreover,  the  final  regulations  have 
expanded  access  to  the  determination 
process,  and.  as  under  the  proposed 
regulations,  the  degree  to  which  a 


separate  line  of  business  is  operated  in  a 
distinct  geographic  area  from  the 
employer's  other  lines  of  business  is  a 
fdv;tor  taken  into  account  in  the 
Commissioner's  determination  of 
whether  a  separate  line  of  business 
satisfies  administrative  scrutiny. 

V.  Determination  of  Employees  of  a 
Qualified  Separate  Line  of  Business 

For  purposes  of  testing  plans 
benefiting  employees  of  a  qualified 
separate  line  of  business  under  sections 
410(b).  401(a)(4).  and  401(a)(26).  and  for 
purposes  of  applying  the  statutory  safe 
harbor  and  certain  other  administrative 
safe  harbors,  an  employer  must 
determine  which  employees  are  treated 
as  employees  of  each  qualified  separate 
line  of  business. 

The  proposed  regulations  provided  the 
procedures  for  assigning  employees 
among  an  employer's  qualified  separate 
Unes  of  business.  Consistent  with  the 
statute  and  the  legislative  history,  the 
employees  of  a  qualified  separate  line  of 
business  consist  of  all  employees  who 
provide  substanti?l  services  to  the 
qualified  separate  line  of  business,  and 
all  other  employees  who  are  allocated  in 
accordance  with  the  regulations  to  the 
qualified  separate  line  of  business. 

a.  Assignment  of  Substantial-Service 
Employees 

The  proposed  regulations  required 
employees  to  be  assigned  to  a  qualified 
separate  line  of  business  if  they 
provided  substantial  services  to  the 
qualified  separate  line  of  business.  For 
purposes  of  the  proposed  regulations,  an 
employee  provided  substantial  servicers 
to  a  qualified  separate  line  of  business  if 
at  least  75  percent  of  the  employee's 
services  were  provided  to  the  qualified 
separate  line  of  business,  or  if  at  least  50 
percent  of  the  employee's  services  were 
provided  to  the  qualified  separate  line  of 
business  and  the  employee's  regular 
place  of  work  was  at  a  facility  used 
exclusively  by  the  qualified  separate 
line  of  business. 

The  final  regulations  continue  to 
require  that  substantial-service 
employees  be  assigned  to  the  qualified 
separate  line  of  business  with  respect  to 
which  the  substantial  services  are 
provided  but  modify  this  assignment 
rule  in  two  significant  respects.  First, 
only  those  employees  who  provide  at 
least  75  percent  of  their  services  to  the 
qualified  separate  line  of  business  are 
required  to  be  treated  as  substantial- 
service  employees.  Thus,  employees 
who  provide  at  least  50  percent  of  their 
services  to  a  qualified  separate  line  of 
business  and  whose  regular  place  of 
work  is  at  a  facility  used  exclusively  by 
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the  qualified  separate  line  of  business 
are  no  longer  required  to  be  treated  as 
substantial-service  employees  with 
respect  to  the  line  of  business.  Second, 
the  final  regulations  further  liberalize 
these  assignment  rules  by  permitting 
employers  to  treat  employees  who 
provide  between  50  percent  and  75 
percent  of  their  services  to  a  particular 
qualified  separate  line  of  business  as 
substantial-service  employees  with 
respect  to  that  line  of  business  and,  thus, 
assign  those  employees  to  that  qualified 
separate  line  of  business,  regardless  of 
whether  they  work  at  an  exclusive 
facility.  This  option  may  be  exercised  by 
the  employer  on  an  employee-by- 
employee  basis.  If  the  employer  does  not 
elect  this  option  with  respect  to  an 
employee,  that  employee  is  treated  as  a 
residual  shared  employee  and  assigned 
to  a  qualified  separate  line  of  business 
of  the  employer  under  the  allocation 
method  selected  by  the  employer.  As 
under  the  proposed  regulations,  the  final 
regulations  provide  that  the 
determination  of  whether  the  75-percent 
and  50-percent  thresholds  are  satisfied 
must  be  made  in  a  manner  that  is 
reasonably  reliable  and  uniform  with 
respect  to  all  similarly-situated 
employees. 

The  proposed  regulations  did  not 
address  situations  where  employees  are 
transferred  from  one  qualified  separate 
line  of  business  of  the  employer  to 
another.  Commentators  suggested  that 
short-term  transfers  of  employees 
between  qualified  separate  lines  of 
business  created  difficulties  for 
employers.  Since  these  employees  are 
expected  to  ■  "'um  to  their  original 
qualified  s^  orate  line  of  business, 
employers  «    >t"'ally  wanted  to  continue 
to  provide    —^p  employees  with  the 
same  bene'    -  -.s  under  that  qualified 
separate  ii'^     '  nusiness.  Under  the 
final  regale       i?  a  substantial-service 
employee  v  '^    is  temporarily  transferred 
from  one  Qu,    '•'•d  separate  line  of 
business  to  fan.jther  may  continue  to  be 
treated  as  a  substantial-service 
employee  ot  the  first  qualified  separate 
line  of  business  in  the  year  of  the 
transfer  and  ir  ihe  subsequent  year. 

b.  Assignmer  of  Residual  Shared 
Employees 

The  proposed  regulations  referred  to 
employees  v»  no  did  not  provide 
substantial-services  to  any  qualified 
separate  line  of  business  of  the 
employer  as    residual  shared 
employees."  All  residual  shared 
employees  were  required  to  be  assigned 
under  the  same  allocation  method,  and 
each  residual  shared  employee  was 
required  to  be  allocated  to  only  one 
nualified  separate  line  of  business.  The 


proposed  regulations  provided  three 
alternative  allocation  methods,  i.e.,  the 
dominant  line  method,  the  pro-rata 
method  and  the  HGE  percentage 
method.  These  three  methods  have  been 
retained  in  the  final  regulations,  but 
with  certain  liberalizing  and  clarifying 
modifications  made  in  response  to 
comments. 

1.  Dominant  line  of  business  method 
of  allocation.  Under  the  first  method  for 
allocating  residual  shared  employees,  an 
employer  is  permitted  to  allocate  all  its 
residual  shared  employees  to  its 
dominant  line  of  business.  For  this 
purpose,  the  dominant  line  of  business  is 
determined  based  on  the  number  of 
substantialservice  employees  assigned 
to  the  qualified  separate  line  of 
business.  Generally,  under  the  proposed 
regulations,  a  dominant  line  of  business 
was  that  qualified  separate  line  of 
business  that  employed  at  least  55 
percent  ol  all  substantial-service 
employees  who  provided  their  services 
to  any  qualified  separate  line  of 
business.  Under  an  alternative  definition 
of  dominant  line,  the  55-percent 
threshold  was  reduced  to  45  percent  if 
each  qualified  separate  line  of  business 
of  the  employer  satisfied  the 
administrative  scrutiny  requirement 
under  either  the  statutory  safe  harbor  or 
the  minimum  or  maximum  benefits  safe 
harbor. 

The  final  regulations  reduce  the  55- 
percent  threshold  to  50  percent.  The 
final  regulations  also  modify  the 
alternative  definition  of  dominant  line 
by  substituting  a  SS-jiercent  requirement 
for  the  45-percent  requirement  in  the 
proposed  regulations.  In  addition,  under 
the  final  regulations,  access  to  this 
alternative  definition  has  been 
expanded  to  a  qualified  separate  line  of 
business  that  accounts  for  at  least  60 
percent  of  the  employer's  gross  revenues 
or  60  percent  of  all  the  employer's 
employees  (including  collectively 
bargained  employees). 

2.  Pro-rata  method  of  allocation.  The 
second  method  permits  the  employer  to 
allocate  residual  shared  employees 
among  its  qualified  separate  lines  of 
business  on  a  pro-rata  basis.  See  H.R. 
Conf.  Ren.  No.  841,  99th  Cong.,  2d  Sess. 
11-524  (1986).  Under  this  method,  all 
residual  shared  employees  are  allocated 
among  the  employer's  qualified  separate 
lines  of  business  in  proportion  to  the 
percentage  of  all  substantial-service 
employees  who  provide  their  services  to 
each  qualified  separate  line  of  business. 
This  allocation  method  has  been 
retained  in  the  final  regulations  without 
substantive  changes. 

3.  HCE percentage  ratio  method  of 
allocation.  The  third  method  of 


allocation  permits  the  employer  to 
allocate  residual  shared  employees 
among  its  qualified  separate  lines  of 
business  in  a  manner  consistent  with  the 
statutory  safe  harbor  for  satisfying 
administrative  scrutiny.  In  the  proposed 
regulations,  a  highly  compensated 
residual  shared  employee  was  required 
to  be  allocated  to  the  qualified  separate 
line  of  business  with  the  lowest  highly 
compensated  employee  percentage  ratio 
less  than  50  percent.  Similarly,  a 
nonhighly  compensated  residual  shared 
employee  was  required  to  be  allocated 
to  the  qualified  separate  line  of  business 
with  the  highest  highly  compensated 
employee  percentage  ratio  greater  than 
200  percent.  This  procedure  was 
continued  until  all  qualified  separate 
lines  of  business  of  the  employer  had  a 
highly  compensated  employee 
percentage  ratio  between  50  and  200 
percent  or,  if  sooner,  until  no  residual 
shared  employees  remained  to  be 
allocated.  Any  remaining  residual 
shared  employees  were  permitted  to  be 
allocated  to  any  qualified  separate  hne 
of  business  as  long  as  their  allocation 
did  not  cause  the  qualified  separate  line 
of  business  to  violate  the  statutory  safe 
harbor.  This  method  of  allocation 
facilitated  the  satisfaction  of  the 
statutory  safe  harbor  through 
appropriate  allocation  of  residual 
shared  employees. 

The  final  regulations  modify  the  HCE 
percentage  method  of  allocation 
contained  in  the  proposed  regulations  by 
providing  employers  more  freedom  to 
choose  which  residual  shared 
employees  are  allocated  to  a  particular 
qualified  separate  line  of  business.  For 
example,  employers  are  permitted  to 
allocate  highly  compensated  residual 
shared  employees  to  a  particular  line  of 
business  that  has  an  HCE  percentage 
ratio  of  less  than  50  percent  even  though 
there  is  another  qualified  separate  line 
of  business  which  has  an  even  lower 
HCE  percentage  ratio. 

VI.  Vertical  Integration 

For  purposes  of  testing  separateness 
under  the  proposed  regulations  as  well 
as  under  the  final  regulations,  a  line  of 
business  must  take  into  account  all 
employees  whose  services  contribute  to 
the  preparation  of  property  for  sale  to 
customers  or  the  provision  of  services  to 
customers  by  that  line  of  business.  A 
line  of  business  that  is  vertically 
integrated  with  any  other  line  of 
business  of  the  employer  generally  will 
not  satisfy  the  separateness  criteria 
because  too  many  employees  generally 
will  be  shared  between  the  vertically 
integrated  lines  of  business. 
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allocation  permits  the  employer  to 
allocate  residua!  shared  employees 
among  its  qualified  separate  lines  of 
business  in  a  manner  consistent  with  the 
statutory  safe  harbor  for  satisfying 
administrative  scrutiny.  In  the  proposed 
regulations,  a  highly  compensated 
residual  shared  employee  was  required 
to  be  allocated  to  the  qualified  separate 
line  of  business  with  the  lowest  highly 
compensated  employee  percentage  ratio 
less  than  50  percent.  Similarly,  a 
nonhighly  compensated  residual  shared 
employee  was  required  to  be  allocated 
to  the  qualified  separate  line  of  business 
with  the  highest  highly  compensated 
employee  percentage  ratio  greater  than 
200  percent.  This  procedure  was 
continued  until  all  qualified  separate 
lines  of  business  of  the  employer  had  a 
highly  compensated  employee 
percentage  ratio  between  50  and  200 
percent  or,  if  sooner,  until  no  residual 
shared  employees  remained  to  be 
allocated.  Any  remaining  residual 
shared  employees  were  permitted  to  be 
allocated  to  any  qualified  separate  line 
of  business  as  long  as  their  allocation 
did  not  cause  the  qualiHed  separate  line 
of  business  to  violate  the  statutory  safe 
harbor.  This  method  of  allocation 
facilitated  the  satisfaction  of  the 
statutory  safe  harbor  through 
appropriate  allocation  of  residual 
shared  employees. 

The  final  regulations  modify  the  HCE 
percentage  method  of  allocation 
contained  in  the  proposed  regulations  by 
providing  employers  more  freedom  to 
choose  which  residual  shared 
employees  are  allocated  to  a  particular 
qualified  separate  hne  of  business.  For 
example,  employers  are  permitted  to 
allocate  highly  compensated  residual 
shared  employees  to  a  particular  line  of 
business  that  has  an  HCE  percentage 
ratio  of  less  than  50  percent  even  though 
there  is  another  qualified  separate  line 
of  business  which  has  an  even  lower 
HCE  percentage  ratio. 

VI.  Vertical  Integration 

For  purposes  of  testing  separateness 
under  the  proposed  regulations  as  well 
as  under  the  final  regulations,  a  line  of 
business  must  take  into  account  all 
employees  whose  services  contribute  to 
the  preparation  of  property  for  sale  to 
customers  or  the  provision  of  services  to 
customers  by  that  line  of  business.  A 
line  of  business  that  is  vertically 
integrated  with  any  other  line  of 
business  of  the  employer  generally  will 
not  satisfy  the  separateness  criteria 
because  too  many  employees  generally 
will  be  shared  between  the  vertically 
integrated  lines  of  business. 
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Consistent  with  the  legislative  history 
of  section  414(r),  the  proposed 
regulations  contained  an  optional  rule  to 
assist  an  employer  in  satisfying  the 
separateness  criteria  in  certain  limited 
circumstances  where  one  line  of 
business  (the  "upstream  line  of 
business")  provides  property  or  service 
to  another  line  of  business  (the 
"downstream  line  of  business"),  i.e., 
where  the  two  Unes  of  business  are 
vertically  integrated  with  one  another. 
See  H.R.  Conf.  Rep.  No.  841,  99th  Cong.. 
2d  Sess.  11-523  (1986).  In  order  to  take 
advantage  of  this  optional  rule, 
employers  had  to  satisfy  two 
requirements.  First,  the  number  of  units 
of  the  property  or  service  provided  to 
customers  of  the  employer  by  the 
upstream  line  of  business  was  required 
to  equal  at  least  50  percent  of  the  total 
number  of  units  of  the  same  type  of 
property  or  service  provided  by  the 
upstream  line  of  business  to  all  persons 
(including  customers  of  the  employer, 
the  downstream  line  of  business,  and  all 
other  lines  of  business  of  the  employer). 
Second,  the  downstream  line  of  business 
was  required  either  to  use,  consume,  or 
modify  substantially  the  property  or 
service  provided  by  the  upstream  line  of 
business,  or  to  provide  the  same 
property  or  service  to  customers  of  the 
employer  at  a  different  level  in  the  chain 
of  commercial  distribution  than  the 
upstream  line  of  business. 

If  the  requirements  of  this  optional 
rule  were  satisfied,  the  downstream  line 
of  business  was  treated  as  if  the 
relevant  property  or  service  had  been 
provided  to  it  by  a  person  other  than  the 
employer  (rather  than  by  the  upstream 
line  of  business).  Accordingly,  that 
portion  of  an  employee's  services  that 
contributed  solely  to  the  provision  of  the 
property  or  service  from  the  upstream 
line  of  business  to  the  downstream  line 
of  business  was  not  considered  under 
this  optional  rule  to  be  provided  to  the 
downstream  line  of  business.  This 
treatment  applied  for  purposes  of  the 
separateness  requirements  of  §  1.414(r)- 
3,  as  well  as  the  50-employee 
requirement  of  §  1.414(r)-4(b),  and  the 
determination  of  the  employees  of  a 
qualified  separate  line  of  business  under 
§  1.414(r)-7. 

A  number  of  comments  were  received 
regarding  the  requirement  that  at  least 
50  percent  of  the  number  of  units  of  the 
same  type  of  property  or  service 
provided  by  the  upstream  line  of 
business  to  all  persons  be  provided  to 
customers  of  the  employer.  Some 
commentators  suggested  that  the  50- 
percent  threshold  was  too  high;  others 
suggested  that  this  requirement  should 
be  eliminated.  The  Treasury  and  the 


Service  believe  that  this  requirement  is 
an  objective  way  of  demonstrating  that 
the  upstream  line  is  an  independently 
viable  business.  Since  the  legislative 
history  indicates  that  special  rules  are 
appropriate  for  vertically  integrated 
businesses  that  are  independently 
viable,  this  requirement  has  been 
retained  in  the  final  regulations. 
However,  in  response  to  the  comments 
received,  and  based  on  the  limited 
empirical  data  received  during  the 
comment  period  with  respect  to  this 
portion  of  the  regulations,  the  50-percent 
threshold  has  been  reduced  to  25 
percent.  Further,  examples  in  the  final 
regulations  clarify  that  whether  the 
property  or  service  provided  by  the        ' 
upstream  line  of  business  to  customers 
of  the  employer  is  of  the  same  type  as 
that  provided  to  its  downstream  line  of 
business  may  be  determined  without 
distinguishing  among  subcategories  of 
property  or  service  (e.  g.,  leaded  and 
unleaded  gasoline  are  both  treated  as 
gasoline  products). 

VII.  Separate  Application  of  Statutory 
Requirements 

a.  Section  410(b)     ' 

Section  410(b)(5)(A)  provides  that,  if 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  the  employer  is 
permitted  to  apply  the  requirements  of 
section  410(b)  separately  with  respect  to 
the  employees  of  each  qualified 
separate  line  of  business.  Under  section 
410(b)(5),  a  plan  satisfies  the 
requirements  of  section  410(b)  only  if  (1) 
the  plan  satisfies  the  reasonable 
classification  test  under  section 
410(b)(5)(B)  on  an  employer-wide  basis, 
and  (2)  the  plan  satisfies  section  410(b) 
on  a  qualified-separate-line-of-business 
basis.  In  general,  these  requirements 
have  been  retained  in  the  final 
regulations.  Section  1  .414(r)-8  of  the 
regulations  applies  these  statutory 
requirements. 

1.  Employer-wide  application.  Section 
410(b)(5)(B)  provides  that  a  plan  must 
benefit  a  classification  of  employees 
found  by  the  Secretary  to  be 
nondiscriminatory  on  an  employer-wide 
basis.  A  plan  benefiting  employees  of  a 
separate  line  of  business  satisfies  this 
requirement  only  if  the  plap  satisfies 
either  the  ratio  percentage  test  of 
§1.410(b)-2(b)(2)orthe 
nondiscriminatory  classification  test  of 
§  1.410(b)-4  (without  regard  to  the 
average  benefit  percentage  test  of 
§  1.410(b)-5)  on  an  employer-wide  basis. 
For  this  purpose,  the  nonexcludable 
employees  of  all  the  other  qualified 
separate  lines  of  business  are  taken  into 
account. 
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Although  the  nondiscriminatory 
classification  test  is  applied  in  the  same 
manner  as  it  would  be  under  §  1.410(b)- 
4,  the  proposed  regulations  provided 
that,  in  the  case  of  a  plan  that  fell 
between  the  safe  and  unsafe  harbors, 
the  employer's  satisfaction  of  the 
qualified  separate-line-of-business 
requirements  was  an  additional 
favorable  circumstance  to  be  taken  into 
account  for  purposes  of  satisfying 
§  1.410(b)-4(c)(3).  Except  in  unusual 
circumstances,  this  fact  was 
determinative. 

Several  commentators  suggested  that 
plans  falling  into  the  unsafe  harbor 
"*  contained  in  the  current  regulations 
under  section  410(b)  may  have  received 
favorable  determinations  from  the 
Service  under  the  provisions  of  section 
410(b)  as  in  effect  before  TRA  '86.  Some 
of  these  commentators  suggested  that 
employers  with  plans  that  fall  below  the 
unsafe  harbors  should  nevertheless  be 
able  to  receive  a  favorable 
determination  from  the  Service  with 
respect  to  the  employer-wide 
application  of  section  410(b)(5)(B).  The 
Treasury  and  the  Service  believe  that 
objective  standards  are  more 
administrable  and  are  consistent  with 
the  legislative  history.  Thus,  the 
suggestion  to  permit  favorable 
determinations  with  respect  to  whelhi.r 
these  employers  satisfy  the 
nondiscriminatory  classification 
standard  of  section  410(b)(5)(B)  has  .lot 
been  adopted.  However,  the  final 
regulations  have  been  liberalized  t',  take 
these  comments  into  account.  Thuj , 
under  these  final  regulations,  solely  for 
purposes  of  the  employer-wide 
application  of  section  410(b)(5)(B),  .he 
unsafe  harbor  percentage  in  §  1.410(b)- 
4(c)(4)(ii)  is  reduced  by  five  percentage 
points  if  the  plan  (including  any 
component  plans  or  rate  groups  thai  are 
used  to  satisfy  section  401(a)(4))  has  a 
ratio  percentage  of  at  least  90  percent 
with  respect  to  employees  of  the 
qualified  separate  line  of  business. 

2.  Qualified-separate-line-of-busi.iess 
application.  Under  both  the  proposed 
and  final  regulations,  a  plan  satisfies 
section  410(b)  on  a  qualified-separete- 
line-of-business  basis  if  the  plan 
satisfies  either  the  ratio  percentage  lest 
of  §  1.410(b)-2(b)(2)  or  the  average 
benefit  test  of  §  1.410(b)-2(b)(3) 
(including  the  nondiscriminatory 
classification  test  of  S  1.410(b)-4  a. id  the 
average  benefit  percentage  test  of 
§  1.410(b)-5).  In  testing  a  plan  on  a 
qualified-separate-line-of-business 
basis,  the  employees  of  all  other 
qualified  separate  lines  of  business  are 
excluded.  See  §  1.410(b)-6(e). 
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3.  Special  rule  for  employer-wide 
plans.  Under  the  proposed  regulations,  if 
the  employer  chose  to  apply  the 
requirements  of  section  410(b)  on  a 
qualified-separate-line-of-business 
basis,  it  was  required  to  do  so  with 
respect  to  all  its  plans,  all  its  employees, 
and  all  its  qualified  separate  lines  of 
business.  Several  commentators 
criticized  the  requirement  in  the 
proposed  regulations  that  all  plans  be 
tested  on  a  qualified-separate-line-of- 
business  basis  and  suggested  that  an 
employer  be  permitted  to  test  certain 
plans  on  an  employer-wide  basis.  The 
comments  indicated  a  particular 
concern  where,  in  addition  to  the  plans 
maintained  by  separate  lines  of 
business,  an  employer  maintains  an 
additional  or  supplemental  plan  for  all 
its  employees  (e.g.,  an  employer-wide 
section  4(n(k)  plan).  The  final 
regulations  retain  the  general  rule  that 
an  employer  choosing  to  apply  the 
requirements  of  section  410(b)  on  a 
qualified-separate-lineof-business-basis 
must  do  so  with  respect  to  all  its  plans, 
all  its  employees  and  all  its  qualified 
separate  lines  of  business.  However,  in 
response  to  comments,  the  final 
regulations  also  adopt  a  special  rule  for 
certain  employer-wide  plans.  Under  the 
final  regulations,  a  plan  is  not  required 
to  be  tested  on  a  qualified-separate-line- 
of-business  basis  if  the  plan  satisfies  the 
percentage  test  of  section  410(b)(1)(A) 
(i.e.,  the  plan  benefits  at  least  70  percent 
of  the  nonhighly  compensated 
employees  of  the  employer). 

4.  Definition  of  "plan  ".  Under  both  the 
proposed  and  final  regulations*  for 
purposes  of  satisfying  sections  410(b) 
and  401(a)(41,  the  term  "plan"  means  a 
plan  as  determined  under  S  1.410(b)-7. 
Therefore,  pursuant  to  §  1.410(b)-7(c)(5). 
the  portion  of  the  plan  that  benefits 
employees  of  one  qualified  separate  line 
of  business  is  treated  as  a  separate  plan 
from  the  other  portions  of  the  same  plan 
that  benefit  employees  of  other  qualified 
separate  lines  of  business  unless  the 
plan  is  an  employer-wide  plan  tested 
under  the  special  rule  described  above. 

5.  Coordination  with  section  401(a)(4). 
The  proposed  regulations  provided  that, 
if  section  401(a)(4)  requires  a  group  of 
employees  under  the  plan  to  satisfy 
section  410(b),  the  group  of  employees 
must  satisfy  section  410(b)  in  the  same 
manner  described  above  as  if  they  were 
the  only  employees  covered  under  the 
plan.  See  §§  1  414(r)-8{c).  1.401(a)(4)- 
4(b),  and  1.401(a)(4)-9(c)(l).  This  rule 
has  been  retained  in  the  final 
regulations. 

b.  Section  401  (a)(26) 

Section  401(a)(26)(G)  provides  that, 
with  the  consent  of  the  Secretary,  the 


employer  may  choose  to  apply  section 
401{a)(26)  on  a  qualified-separale-line- 
of-business  basis.  Under  the  proposed 
regulations,  if  the  employer  chose  to 
apply  lhe  requirements  of  section 
401(a)(26)  in  this  manner,  it  was 
required  to  do  so  with  respect  to  all  its 
plans,  all  its  employees,  and  all  its 
qualified  separate  lines  of  business. 
The  proposed  regulations  further 
provided  that,  if  an  employer  chose  to 
apply  section  401(a)(26)  on  a  qualified- 
separate-line-of-business  basis,  the 
consent  of  the  Secretary  would  be 
granted  only  on  the  condition  that  the 
employer  also  applied  section  410(b)  on 
a  qualified-separate-line-of-business 
basis.  This  limitation  has  been 
eliminated  under  the  final  regulations. 
Thus,  an  employer  is  permitted  to  apply 
section  401(a)(26)  on  a  qualified- 
separate-line-of-business  basis  without 
regard  to  whether  it  also  applies  to 
section  410(b)  on  that  basis. 

c.  Section  129(d)(8) 

The  application  of  the  separate  line  of 
business  rules  to  section  129(d)(8)  is 
reserved  in  the  final  regulations.  Until 
guidance  is  issued  relating  to  the 
application  of  section  414(r)  for  purposes 
of  section  129(d)(8)  of  the  Code,  an 
employer  will  be  treated  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  129(d)(8)  if  it 
reasonably  determines  that  it  meets  the 
requirements  of  section  414(r).  See 
Public  Debt  Limit  Increase  Act,  Public 
Uw  No.  101-140,  section  204(b),  103 
Stat.  830,  833  (1989).  The  Treasury  and 
the  Service  welcome  comments  on  the 
application  of  the  separate  line  of 
business  requirements  set  forth  in  the 
regulations  for  purposes  of  section 
129(d)(8). 

d.  Other  Code  Sections 

As  under  the  proposed  regulations, 
the  final  regulations  provide  that  under 
no  circumstances  may  the  requirements 
of  any  section  of  the  Code  (other  than 
those  referred  to  above)  be  applied 
separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  unless  the  section  specifically 
crcss-refei-ences,  or  is  specifically  cross- 
referenced  by,  section  414(r).  Thus,  for 
example,  the  separate  line  of  business 
rules  do  not  apply  (without  limitation)  to 
sections  79(d)(3),  105(h),  117(d)(3), 
120(c)(2),  125(g)(3),  127(b)(2).  129(d)(3). 
132. 195,  401(a)(3)  (as  in  effect  on 
September  1, 1974).  414(q)(4), 
501(c)(17)(A)(ii),501(c)(t7)(B)(iii). 
501(c)(18)(B).  and  505(b)(1)(A). 


VIU.  Certain  Governmental  and  Tax- 
Exempt  Employers 

The  application  of  the  qualified- 
separate-line-of-business  rules  to  plans 
of  govenmiental  and  tax-exempt 
employers  was  reserved  under  the 
proposed  regulations.  Commentators 
requested  clarification  of  the  application 
of  section  414(r)  to  these  employers  in 
light  of  the  reservation.  Accordingly,  the 
final  regulations  provide  that  the 
qualified-separate-line-of-business  rules 
apply  to  plans  of  governmental  and  tax- 
exempt  employers  that  are  subject  to  the 
requirements  of  sections  410(b)  and 
401(a)(26).  Nevertheless,  the  Treasury 
and  the  Service  recognize  that  plans 
maintained  by  governmental  and  tax- 
exempt  employers  may  have  some 
unique  features  that  arise  because  the 
sponsoring  employer  is  tax  exempt. 
While  a  limited  number  of  comments 
have  been  received  on  such  features, 
additional  comments  are  specifically 
requested  from  governmental  and  tax- 
exempt  employers  regarding  the 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  and  tax- 
exempt  employers.  A  section  in  the  final 
regulations  has  been  reserved  for  rules 
that  will  address  these  unique  features. 
In  the  interim,  while  these  regulations 
are  generally  effective  for  plan  years 
beginning  on  or  after  January  1, 1992,  the 
Treasury  and  the  Service  recognize  that, 
in  some  respects,  the  unique  nature  of 
governmental  and  tax-exempt 
employers  may  make  exact  adherence 
to  some  of  the  provisions  of  the 
regulations  impossible.  For  example, 
governmental  and  tax-exempt 
employers  generally  do  not  provide 
property  or  services  to  customers  for 
consideration,  as  required  by  §  1.414(r)- 
2.  Similarly,  such  employers  are 
generally  not  organized  around  separate 
profit  centers  as  required  by  §  1.414(r)-3. 
Thus,  pending  issuance  of  further 
guidance,  in  these  and  other  limited 
respects,  a  reasonable  good  faith  effort 
by  governmental  and  tax-exempt 
employers  to  satisfy  the  requirements  of 
section  414(r)  consistent  with  the 
statutory  and  regulatory  requirements 
will  be  acceptable.  Compliance  is 
reasonable  and  in  good  faith  in  this 
context  only  if  the  employer  makes 
every  reasonable  effort  to  satisfy  all 
relevant  portions  of  this  regulation. 

IX.  Testing  Year  Basis  of  Application 

As  under  the  proposed  regulations,  for 
purposes  of  determining  whether  an 
employer  operates  qualified  separate 
lines  of  business  for  bona  fide  business 
reasons,  the  employer  must  apply  the 
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VIII.  Certain  Governmental  and  Tax- 
Exempt  Employers 

The  application  of  the  qualified- 
separate-hne-of-business  rules  to  plaits 
of  governmental  and  tax-exempt 
employers  was  reserved  under  the 
proposed  regulations.  Commentators 
requested  clarification  of  the  application 
of  section  414(r)  to  these  employers  in 
light  of  the  reservation.  Accordingly,  the 
final  regulations  provide  that  the 
qualified-separate-line-of-busines8  rules 
apply  to  plans  of  governmental  and  tax- 
exempt  employers  that  are  subject  to  the 
requirements  of  sections  410(b)  and 
401(a)(26).  Nevertheless,  the  Treasury 
and  the  Service  recognize  that  plans 
maintained  by  governmental  and  tax- 
exjsmpt  employers  may  have  some 
unique  features  that  arise  because  the 
sponsoring  employer  is  tax  exempt. 
While  a  limited  number  of  comments 
have  been  received  on  such  features, 
additional  comments  are  specifically 
requested  from  governmental  and  tax- 
exempt  employers  regarding  the 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  and  tax- 
exempt  employers.  A  section  in  the  final 
regulations  has  been  reserved  for  rules 
that  will  address  these  unique  features. 
In  the  interim,  while  these  regulations 
are  generally  effective  for  plan  years 
beginning  on  or  after  January  1, 1992,  the 
Treasury  and  the  Service  recognize  that, 
in  some  respects,  the  unique  nature  of 
governmental  and  tax-exempt 
employers  may  make  exact  adherence 
to  some  of  the  provisions  of  the 
regulations  impossible.  For  example, 
governmental  and  tax-exempt 
employers  generally  do  not  provide 
property  or  services  to  customers  for 
consideration,  as  required  by  §  1.414(r)- 
2.  Similarly,  such  employers  are 
generally  not  organized  around  separate 
profit  centers  as  required  by  §  l.414(r)-3. 
Thus,  pending  issuance  of  further 
guidance,  in  these  and  other  limited 
respects,  a  reasonable  good  faith  effort 
by  governmental  and  tax-exempt 
employers  to  satisfy  the  requirements  of 
section  414(r)  consistent  with  the 
statutory  and  regulatory  requirements 
will  be  acceptable.  Compliance  is 
reasonable  and  in  good  faith  in  this 
context  only  if  the  employer  makes 
every  reasonable  effort  to  satisfy  all 
relevant  portions  of  this  regulation. 

IX.  Testing  Year  Basis  of  Application 

As  under  the  proposed  regulations,  for 
purposes  of  determining  whether  an 
employer  operates  qualified  separate 
lines  of  business  for  bona  fide  business 
reasons,  the  employer  must  apply  the 
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requirements  of  §5  1.414(r)-l  through 
1.414(r}-7  of  the  final  regulations  on  the 
basis  of  the  testing  year.  The  testing 
year  is  the  calendar  year.  Similarly,  an 
employer's  plans  are  tested  under 
sections  401(a)(4),  401(a](26)  and  410(b) 
separately  with  respect  to  the 
employees  of  each  qualiHed  separate 
line  of  business  for  ail  plan  years  that 
begin  in  the  testing  year. 

X.  A  veraging  Rules 

For  purposes  of  determining  the 
percentages  used  to  test  whether  lines  of 
business  satisfy  the  requirements  of  the 
regulations,  the  proposed  regulations 
permitted  the  employer  to  use  up  to  a 
three-year  moving  average,  absent  large 
fluctuations.  In  determining  whether  the 
specific  percentages  had  been  satisfied, 
this  rule  permitted  the  employer  to 
average  the  results  for  the  current 
testing  year  with  the  results  for  the 
preceding  one  or  two  testing  years. 
However,  only  years  after  the  effective 
date  of  the  proposed  regulations  were 
permitted  to  be  taken  into  account. 

In  general,  the  averaging  rules  were 
favorably  received  by  the 
commentators,  but  some  suggested  that 
the  averaging  period  should  be 
extended.  Other  commentators 
suggested  that  the  averaging  rules 
should  also  permit  an  employer  to  take 
into  account  years  before  the  effective 
date.  In  response  to  these  comments,  the 
final  regulations  provide  for  an 
averaging  period  of  up  to  5  years  and 
permit  years  before  the  effective  date  of 
the  fmal  regulations  to  be  taken  into 
account,  provided  the  employer  has  the 
information  necessary  to  use  the 
applicable  provision. 

XL  Failure  to  Comply 

a.  Line  of  Business  Fails  to  Comply  With 
the  Final  Regulations 

If  an  employer  applies  sections  401 
(a)(26]  and  410(b)  to  its  plans  on  a 
qualified-separate-line-of-business  basis 
and  any  of  its  lines  of  business  fail  to 
meet  the  requirements  of  these  final 
regulations,  then  all  of  its  lines  of 
business  will  fail  to  meet  the 
requirements  of  section  414(r).  In  that 
event,  each  plan  must  satisfy  sections 
401(a)(26)  and  410(b)  on  an  employer- 
wide  basis  in  order  to  satisfy  section 
401(a). 

b.  Plan  Failure  to  Comply  with  Section 
410(b) 

If  an  employer  applies  section  410(b) 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business,  and  a  plan  fails  to  meet 
the  requirements  of  section  410(b)  or 
401(a)(4]  on  that  basis,  that  plan  will  fail 


to  satisfy  section  401(a).  Furthermore, 
the  plan  may  not  attempt  to  meet  the 
requirements  of  sections  410(b)  and  401 
(a)(4)  on  an  employer  wide  basis  unless 
it  is  being  tested  under  the  special  rule 
for  employer-wide  plans  described 
above.  However,  this  failure  generally 
will  not  affect  the  employer's  treatment 
under  section  414(r)  as  operating 
qualified  separate  lines  of  business. 

Additional  Authority 

The  rules  in  the  regulations  regarding 
section  414(r)  are  the  exclusive  rules  for 
determining  whether  the  requirements  of 
that  section  are  met.  The  regulations 
also  provide,  however,  that  the 
Commissioner  may.  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  necessary  or 
appropriate  in  applying  the  definition  of 
a  separate  line  of  business  under  section 
414(r).  |-  I 

Effective  Date  and  Reliance  on  the 
Proposed  Regulations 

These  regulations  are  generally 
effective  for  plan  years  beginning  on  or 
aftei  January  1, 1992.  However,  in  the 
case  of  any  plan  year  beginning  on  or 
before  the  date  the  Service  begins 
issuing  determinations  under  section 
414{r){2)(C),  an  employer  is  treated  as 
operating  separate  lines  of  business  if 
the  employer  reasonably  determines 
that  it  meets  the  requirements  of  section 
414(r)  (other  than  paragraph  (2)(C) 
thereof).  Whether  an  employer 
reasonably  determines  that  it  meets  the 
requirements  of  section  414{r)  generally 
will  be  determined  on  the  basis  of  all 
relevant  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  resolved  unclear  issues  in 
its  favor.  For  plan  years  beginning  after 
the  effective  date  of  section  414(r)  and 
before  the  effective  date  of  these  final 
regulations,  operation  in  accordance 
with  these  final  regulations  or  in 
accordance  with  the  proposed 
regulations  published  in  the  Federal 
Register  on  February  1. 1991  (56  FR 
3966).  is  a  reasonable  interpretation  of 
section  414(r). 

Special  Analyses     |  | 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 


the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  these 
regulations  was  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these  final 
regulations  are  Thomas  G.  Schendt  and 
Rhonda  G.  Migdail  of  the  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
internal  Revenue  Ser\  ice.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  C.FR  Part  1  (1.401-0  through  1.419(A}- 
2T) 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

26  CFR  Pari  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX:  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citations: 

Authority:  28  U.S.C.  7805  *  *  *    Sections 
1.414(r>-0  through  1.414(r)-7  also  issued  under 
26  U.S.C.  414(r).  Section  1.414(r)-8  also  issued 
under  28  U.S.C.  410(b)  and  414(r).  Section 
1.414(r)-9  also  issued  under  26  U.S.C. 
401(a)(26)  and  414(r).  Section  1.414(r)-10  also 
issued  under  28  U.S.C.  129  and  414(r).  Section 
1.414(r)-l  also  issued  under  28  U.S.C.  414(r). 

Par.  2.  Section  1.401  (k)-0  is  amended 
by  adding  a  new  heading  for  paragraph 
(e)(9)  in  §  1.401(k)-l  to  the  table  of 
contents  to  read  as  set  forth  below. 

§1.401(kH>    Certain  cast)  or  deferred 
arrangements,  table  of  contents. 


(8) •  •  • 

(9)  Consistent  application  of  separate  lines 
of  business  rules. 


Par.  3.  Section  1.401(k>-l(e)  is 
amended  by  adding  a  new  paragrnph 
(e)(9)  to  read  as  set  forth  below. 
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§  1.401(k>-1    Certain  cash  or  deferred 
arrangements. 

•  *  •  •  * 

(e)  Additional  requirements  for 
qualified  cash  or  deferred 
arrangements.  *  *  * 

(9)  Consistent  application  of  separate 
line  of  business  rules.  If  an  employer  is 
treated  as  operating  qualiHed  separate 
lines  of  business  under  section  414(r)  in 
accordance  with  §  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b).  and 
applies  the  special  rule  for  employer- 
wide  plans  in  §  1.414(r)-l(c)(2)(ii)  to  the 
portion  of  the  plan  that  consists  of 
contributions  und(»r  the  cash  or  deferred 
arrangement,  then  the  requirements  of 
section  401(k)  and  this  section  must  be 
applied  on  an  employer-wide  rather 
than  a  qualified-separate-line-of- 
business  basis  to  all  of  the  plans  or 
portions  of  plans  taken  into  account  in 
determining  whether  the  cash  or 
deferred  arrangement  is  a  qualified  cash 
or  deferred  arrangement,  regardless  of 
whether  those  plans  or  portions  of  plans 
also  satisfy  the  requirements  necessary 
to  apply  the  special  rule  in  §  1.414(r}- 
l(c)(2)(ii).  Conversely,  if  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  414(r)  in 
accordance  with  §  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b).  and 
does  not  apply  the  special  rule  for 
employer-wide  plans  in  §  1.414(r)- 
l(c)(2)(ii)  to  the  portion  of  the  plan  that 
consists  of  contributions  under  the  cash 
or  deferred  arrangement,  then  the 
requirements  of  section  401(k)  and  this 
section  must  be  applied  on  a  qualified- 
separate-line-of-business  rather  than  an 
employer-wide  basis  to  all  of  the  plans 
or  portions  of  plans  taken  into  account 
in  determining  whether  the  cash  or 
deferred  arrangement  is  a  qualified  cash 
or  deferred  arrangement,  regardless  of 
whether  one  or  more  of  those  plans  or 
portions  of  plans  is  tested  under  the 
special  rule  §  1.414(r}-l(c)(2)(ii).  This 
requirement  applies  solely  for  purposes 
of  determining  whether  the  cash  or 
deferred  arrangement  is  a  qualified  cash 
or  deferred  arrangement  under  section 
401(k)  and  this  section.  The  rules  of  this 
paragraph  are  illustrated  by  the 
following  example. 

Example,  (i)  Employer  A  maintains  a  profit- 
sharing  plan  that  includes  a  cash  or  deferred 
arrangement  in  which  all  of  the  employees  of 
Employer  A  are  eligible  to  participate. 
Employer  A  is  treated  as  operating  qualified 
separate  lines  of  business  under  section 
414(r)  in  accordance  with  S  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b). 
Howrver.  Employer  A  applies  the  special  rule 
for  employer-wide  plans  in  (  1.414(r)- 
l(c](2|(ii)  to  the  portion  of  its  profit-sharing 
plan  that  consists  of  elective  contributions 
under  the  cash  or  deferred  arrangement  (and 
to  no  other  plans  or  portions  of  plans). 


Employer  A  makes  qualified  nonelective 
contributions  to  the  profit-sharing  plan  for  the 
1995  plan  year,  and  the  proHt-sharing  plan 
provides  that  these  qualified  nonelective 
contributions  may  be  used  to  satisfy  the 
actual  deferral  percentage  test. 

(ii)  Under  these  facts,  the  requirements  of 
sections  401(a)(4)  and  410(b)  must  be  applied 
on  an  employer-wide  rather  than  a  qualified- 
separate-line-of-business  basis  in 
determining  whether  the  qualified 
nonelective  contributions  made  to  the  profit- 
sharing  plan  satisfy  the  requirements  of 
§  1.401(k)-l(b)(5).  and  thus  whether  they  may 
be  taken  into  account  under  the  actual 
deferral  percentage  test.  Therefore,  in  order 
for  the  nonelective  contributions  to  be  used 
to  satisfy  the  actual  deferral  percentage  test, 
both  (1)  the  total  amount  of  nonelective 
contributions  under  the  profit-sharing  plan, 
including  the  qualified  nonelective 
contributions  to  be  used  to  satisfy  the  actual 
deferral  percentage  lest,  and  (2)  the  total 
amount  of  nonelective  contributions  under 
the  profit-sharing  plan,  excluding  the 
qualified  nonelective  contributions  to  be  used 
to  satisfy  the  actual  deferral  percentage  test, 
must  satisfy  the  requirements  of  section 
401(a)(4)  on  an  employer-wide  basis.  Of 
course,  in  order  for  the  profit-sharing  plan  to 
satisfy  section  401(a),  it  must  still  satisfy 
sections  410(b)  and  401(a)(4)  on  a  qualified- 
separate-line-of-business  basis. 
***** 

Par.  4.  Section  1.401{m)-0  is  amended 
by  adding  the  new  heading  for 
paragraph  (c)(3)  in  S  1.401(m)-l  to  the 
table  of  contents  to  read  as  set  forth 
below. 

§  1.401(m)-0    Employee  and  matching 
contrttMJtions,  table  of  contents. 

•  •  •  *  • 

(c)  •  •  • 

(2)  •  •  • 

(3)  Consistent  application  of  separate  line 
of  business  rules. 

***** 

Par.  5.  Section  1.401(m)-l(c)  is 
amended  by  adding  a  new  paragraph 
(c)(3)  to  read  as  set  forth  below. 

§  1.401(m)-1    Employee  and  matching 
contributions. 

***** 

[c]  Additional  requirements.  *  ♦  * 
(3)  Consistent  application  of  separate 
line  of  business  rules.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  414(r)  in 
accordance  with  §  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b).  and 
applies  the  special  rule  for  employer- 
wide  plans  in  5  1.414(r)-l(c)(2)(ii)  to  the 
portion  of  the  plan  that  consists  of 
matching  contributions  or  to  the  portion 
of  the  plan  that  consists  of  employee 
contributions  (the  "matching  and 
employee  contribution  portions"),  then 
the  requirements  of  this  section,  section 
401(m),  and  S  1.401(m)-2  must  be 
applied  on  an  employer-wide  rather 
than  a  qualified-separate-line-of- 


business  basis  to  all  of  the  plans  or 
portions  of  plans  taken  into  account  in 
determining  whether  those  requirements 
are  satisfied  by  the  matching  and 
employee  contribution  portions  of  the 
plan  (regardless  of  whether  the  other 
plans  or  portions  of  plans  also  satisfy 
the  requirements  necessary  to  apply  the 
special  rule  in  §  1.414(r)-l(c)(2)(ii)). 
Conversely,  if  an  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  in 
accordance  with  S  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b).  and 
does  not  apply  the  special  rule  for 
employer-wide  plans  in  \  1.414(r)l- 
(c)(2)(ii)  to  either  the  matching  or 
employee  contribution  portions  of  the 
plan,  then  the  requirements  of  this 
section,  section  401(m)  and  §  1.401{m)-2 
must  be  applied  on  a  qualified-separate- 
line-of-business  rather  than  an 
employer-wide  basis  to  all  of  the  plans 
or  portions  of  plans  taken  into  account 
in  determining  whether  those 
requirements  are  satisfied  by  the 
matching  and  employee  contribution 
portions  of  the  plan  (regardless  of 
whether  one  or  more  of  the  other  plans 
or  portions  of  plans  is  tested  under  the 
special  rule  §  1.414(r)-l(c)(2)(ii)).  This 
requirement  applies  solely  for  purposes 
of  determining  whether  the  requirements 
of  this  section,  section  401(m).  and 
§  1.401(m}-2  are  satisfied  by  the 
matching  and  employee  contribution 
portions  of  the  plan.  The  rules  of  this 
paragraph  are  illustrated  by  the 
following  example. 

Example,  (i)  Employer  A  maintains  a  profit- 
sharing  plan  that  includes  a  cash  or  deferred 
arrangement  in  which  all  of  the  employees  of 
Employer  A  arc  eligible  to  participate.  Under 
the  profit-sharing  plan,  each  $1.00  of  elective 
contributions  under  the  cash  or  deferred 
arrangement  is  matched  by  $0.50  of  employer 
contributions.  Employer  A  is  treated  as 
operating  qualified  separate  lines  of  business 
under  section  414(r)  in  accordance  with 
§  1.414(r)-l(b)  for  purposes  of  applying 
section  410(b).  However,  Employer  A  applies 
the  special  rule  for  employer-wide  plans  in 
§  1.414(r)-l(c)(2)(ii)  to  the  portion  of  its 
profitsharing  plan  that  consists  of  matching 
contributions.  Employer  A  makes  qualified 
nonelective  contributions  to  the  profit-sharing 
plan  for  the  1995  plan  year. 

(ii)  Under  these  facts,  the  requirements  of 
sections. 401(a)(4)  and  410(b)  must  be  applied 
on  an  employer-wide  rather  than  a  qualified- 
separate-line-of-business  basis  in 
determining  whether  these  qualified 
nonelective  contributions  (and  any  elective 
contributions  under  the  cash  or  deferred 
arrangement)  satisfy  the  requirements  of 
S  1.401(m)-l(b)(5),  and  thus  whether  they 
may  be  taken  into  account  under  the  actual 
contribution  percentage  test.  Thus,  in  order 
for  the  nonelective  contributions  to  be  used 
to  satisfy  the  actual  contribution  percentage 
test,  both  (1)  the  total  amount  of  nonelective 
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business  basis  to  all  of  the  plans  or 
portions  of  plans  taken  into  account  in 
determining  whether  those  requirements 
are  satisfied  by  the  matching  and 
employee  contribution  portions  of  the 
plan  (regardless  of  whether  the  other 
plans  or  portions  of  plans  also  satisfy 
the  requirements  necessary  to  apply  the 
special  rule  in  §  1.414(r)-l(c)(2)(ii)). 
Conversely,  if  an  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  in 
accordance  with  §  1.414(r)-l(b)  for 
purposes  of  applying  section  410(b),  and 
does  not  apply  the  special  rule  for 
employer-wide  plans  in  S  1.414(r)l- 
(c)(2)(ii)  to  either  the  matching  or 
employee  contribution  portions  of  the 
plan,  then  the  requirements  of  this 
section,  section  401(m)  and  §  1.401{m)-2 
must  be  applied  on  a  qualified-separafe- 
line-of-business  rather  than  an 
employer-wide  basis  to  all  of  the  plans 
or  portions  of  plans  taken  into  account 
in  determining  whether  those 
requirements  are  satisfied  by  the 
matching  and  employee  contribution 
portions  of  the  plan  (regardless  of 
whether  one  or  more  of  the  other  plans 
or  portions  of  plans  is  tested  under  the 
special  rule  §  1.414(r)-l(c)(2)(ii)).  This 
requirement  applies  solely  for  purposes 
of  determining  whether  the  requirements 
of  this  section,  section  401(m),  and 
§  1.401(m}-2  are  satisfied  by  the 
matching  and  employee  contribution 
portions  of  the  plan.  The  rules  of  this 
paragraph  are  illustrated  by  the 
following  example. 

Example,  (i)  Employer  A  maintains  a  profit- 
sharing  plan  that  includes  a  cash  or  deferred 
arrangement  in  which  all  of  the  employees  of 
Employer  A  are  eligible  to  participate.  Under 
the  pront-sharing  plan,  each  $1.00  of  elective 
contributions  under  the  cash  or  deferred 
arrangement  is  matched  by  $0.50  of  employer 
contributions.  Employer  A  is  treated  as 
operating  qualified  separate  lines  of  business 
under  section  414(r)  in  accordance  with 
§  1.414(r)-l(b)  for  purposes  of  applying 
section  410(b).  However,  Employer  A  applies 
the  special  rule  for  employer-wide  plans  in 
S  1.414(r)-l(c)(2](ii)  to  the  portion  of  its 
profitsharing  plan  that  consists  of  matching 
contributions.  Employer  A  makes  qualified 
nonelective  contributions  to  the  profit-sharing 
plan  for  the  1995  plan  year. 

(ii)  Under  these  facts,  the  requirements  of 
sections. 401(a)(4]  and  410(b]  must  be  applied 
on  an  employer-wide  rather  than  a  qualified- 
separate-line-of-business  basis  in 
determining  whether  these  qualified 
nonelective  contributions  (and  any  elective 
contributions  under  the  cash  or  deferred 
arrangement)  satisfy  the  requirements  of 
S  1.401(m)-l(b)(5),  and  thus  whether  they 
may  be  taken  into  account  under  the  actual 
contribution  percentage  test.  Thus,  in  order 
for  the  nonelective  contributions  to  be  used 
to  satisfy  the  actual  contribution  percentage 
test,  both  (1)  the  total  amount  of  nonelective 


contributions  under  the  profit-sharing  plan, 
including  the  qualified  nonelective 
contributions  to  be  used  to  satisfy  the  actual 
contribution  percentage  test,  and  (2)  the  total 
amount  of  nonelective  contributions  under 
the  profit-sharing  plan,  excluding  the 
qualified  nonelective  contributions  to  be  used 
to  satisfy  the  actual  contribution  percentage 
test,  must  satisfy  the  requirements  of  section 
401(a)(4)  on  an  employer-wide  basis.  Further. 
in  order  for  any  elective  contributions  under 
the  cash  or  deferred  arrangement  to  be  used 
to  satisfy  the  actual  contribution  percentage 
test,  the  total  amount  of  elective 
contributions,  including  any  treated  as 
matching  contributions  under  the  actual 
contribution  percentage  test,  must  satisfy  the 
requirements  of  section  401(k](3)  on  an 
employer-wide  basis.  Of  course,  in  order  for 
the  profit-sharing  plan  to  satisfy  section 
401(a).  it  must  still  satisfy  sections  410(b)  and 
401(a)(4)  on  a  qualified-separale-line-of- 
business  basis. 

*  •         *         *         • 

Par.  6.  Section  1 .410(b)-6(e)  is  revised 
as  set  forth  below. 

S  1.410(b>-6    Excludable  employees. 

*  *        *        *        « 

(e)  Employees  of  quaJified  separate 
lines  of  business.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  with  §  1.414{r}-l 
(b),  in  testing  a  plan  that  benefits 
employees  of  one  qualified  separate  line 
of  business,  the  employees  of  the  other 
qualified  separate  lines  of  business  of 
the  employer  are  treated  as  excludable 
employees.  The  rule  in  this  paragraph 
(e)  does  not  apply  for  purposes  of 
satisfying  the  nondiscriminatory 
classification  requirement  of  section 
410(b)(5)(B).  See  55  1.414(r)-l(c)(2)  and 
1.414(r)-8  (separate  application  of 
section  410(b)  to  the  employees  of  a 
qualified  separate  line  of  business).  In 
addition,  the  rule  in  this  paragraph  (e) 
does  not  apply  to  a  plan  that  is  tested 
under  the  special  rule  for  employer-wide 
plans  in  5  1.414(r}-l(c)  (2)  (ii)  for  a  plan 
year. 
***** 

Par.  7.  Section  1.410(b>-7  is  amended 
by  revising  paragraphs  (c)(4).  (d)(4)  and 
(e)  as  set  forth  below. 

§  1.410(b)-7    Definition  of  plan  and  rules 
governing  plan  disaggregation  a.nd 
aggregation. 

***** 

(c)  Mandatory  disaggregation  of 
certain  plans.  *  *  * 

(4)  Plans  benefiting  employees  of 
qualified  separate  lines  of  business.  If 
en  employer  is  treated  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  410(b)  in  accordance 
with  5  1.414(r)-l(b),  the  portion  of  a  plan 
that  benefits  employees  of  one  qualified 
separate  line  of  business  is  treated  as  a 


separate  plan  from  the  portions  of  the 
same  plan  that  benefit  employees  of  the 
other  qualified  separate  lines  of 
business  of  the  employer.  See 
§5  1.414(r)-l(c)(2)  and  1.414(r)-a 
(separate  application  of  section  410(b)  to 
the  employees  of  a  qualified  separate 
line  of  business).  If  a  plan  satisfies  the 
reasonable  classification  requirement  of 
§  1.410(b)-4(b)  before  the  application  of 
this  paragraph  (c)(4),  then  any  portion  of 
that  plan  that  is  treated  as  a  separate 
p!an  as  a  result  of  the  application  of  this 
paragraph  (c)(4)  is  deemed  to  satisfy 
that  requirement.  The  rule  in  this 
paragraph  (c)(4)  does  not  apply  to  a  plan 
that  is  tested  under  the  special  mle  for 
employer-wide  plans  in  5  1.414(r)-l(c) 
(2)  (ii)  for  a  plan  year.  | 

***** 

(d)  Permissive  aggregation  for  ratio 
percentage  and  nondiscriminatory 
classification  tests.  *  *  * 

(4)  Special  rule  for  plans  benefiting 
employees  of  a  qualified  separate  line  of 
business.  For  purposes  of  paragraph 
(d)(i)  of  t>iis  section,  an  employer  that  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  with  5  1.414(r)-l(b) 
is  permitted  to  aggregate  the  portions  of 
two  or  more  plans  that  benefit 
employees  of  the  same  qualified 
separate  line  of  business  (regardless  of 
whether  the  employer  elects  to 
aggregate  the  portions  of  the  same  plans 
that  benefit  employees  of  the  other 
qualified  separate  lines  of  business  of 
the  employer),  provided  that  none  of  the 
plans  is  tested  under  the  special  rule  for 
employer-wide  plans  in  5  1.414(r)-l 
(c)(2)(ii).  Thus,  the  employer  is  permitted 
to  apply  paragraph  (d)(l]  of  this  section 
with  respect  to  two  or  more  separate 
plans  determined  after  the  application  of 
paragraphs  (b)  and  (c)(5)  of  this  section, 
but  may  not  aggregate  a  plan  that  is 
tested  under  the  special  rule  for 
employer-wide  plans  in  5  1.414(r)- 
l(c)(2)(ii)  for  a  plan  year  with  any 
portion  of  a  plan  that  does  not  rely  on 
that  special  rule  for  the  plan  year.  In  all 
other  respects,  the  provisions  of  this 
paragraph  (d)  regarding  permissive 
aggregation  apply,  including  (but  not 
limited  to)  the  disaggregation  rules 
under  paragraph  (d)(2)  of  this  section 
(including  the  mandatory  disaggregation 
rale  of  paragraph  (c)(5)  of  this  section), 
and  the  prohibition  on  duplicative 
aggregation  under  paragraph  (d)(3)  cf 
this  section.  This  paragraph  (d)f4) 
apphes  only  in  the  case  of  an  employer 
that  is  treated  as  operating  qualified 
separate  lines  of  business  for  purposes 
of  section  410(b)  in  accordance  with 
5  1.414(r)-l(b).  See  S§  l.414(r)-l(c)(2) 
and  1.414(r]-8  (separate  application  of 


section  410(b)  to  the  employees  of  a 
qualified  separate  line  of  business). 
•        *        •        *        • 

(e)  Determination  of  plans  in  testing 
group  for  average  benefit  percentage 
test — (1)  In  general.  For  purposes  of 
applying  the  average  benefit  percentage 
test  of  §  1.410(b)-5  with  respect  to  a 
plan,  all  plans  in  the  testing  group  must 
be  taken  into  account.  For  this  purpose, 
the  plans  in  the  testing  group  are  the 
plan  being  tested  and  all  other  plans  of 
the  employer  that  could  be  permissively 
afsgregated  with  that  plan  under 
paragraph  (d)  of  this  section.  Whether 
two  or  more  plans  could  be  permissively 
aggregated  under  paragraph  (d)  of  this 
section  is  determined  (i)  without  regard 
to  the  rule  in  paragraph  (d)(4)  of  this 
section  that  portions  of  two  or  more 
plans  benefiting  employees  of  the  same 
line  of  business  may  not  be  aggregated  if 
any  of  the  plans  is  tested  under  the 
special  rule  for  employer-wide  plans  in 
5  1.414(r}-l(c)(2)(ii).  (ii)  without  regard 
to  paragraph  (d)(5)  of  this  section,  and 
(iii)  by  applying  paragraph  (d)(2)  of  this 
section  without  regard  to  paragraphs 
(c)(1)  through  (c)(3)  of  this  section. 

(2)  Examples.  The  following  example 
illustrates  the  rules  of  this  paragraph  (e). 

Example  1.  Employer  X  is  treated  as 
operating  two  qualified  separate  lines  of 
business  for  purpc  es  of  section  410(b)  in 
accordance  with  section  414(r).  QSLOBl  and 
QSLOB2.  Employer  X  must  apply  the  rules  in 
S  1.414[r)-6  to  determine  whether  its  plans 
satisfy  section  410(b)  on  a  qualified-separate- 
line-of-business  basis.  Employer  X  maintains 
the  following  plans: 

(a)  Plan  A.  the  portion  of  Employer  X'  s 
employer-wide  section  401[k]  plan  that 
benefits  all  noncollectively  bargained 
employees  of  QSLOBl. 

(b)  Plan  B,  the  portion  of  Employer  X"  s 
employer-wide  section  401(k)  plan  that 
benefits  all  noncollectively  bargained 
employee?  of  QSL0B2. 

(c)  Plan  C.  a  defined  benefit  plan  that 
benefits  all  hourty  noncollectively  bargained 
employees  of  QSLOBl, 

(d)  Plan  D.  a  defined  benefit  plan  that 
benefits  all  collectively  bargained  employees 
of  QSLOBl. 

(e)  Plan  E,  an  ESOP  that  benefits  all 
noncollectively  bargained  employees  of 
QSLOBl, 

(f)  Plan  F.  a  profit-sharing  plan  that 
benefits  all  salaried  noncolleciivcly 
bargained  employees  of  QSLOBl. 
Assume  that  Plan  F  does  nut  satisfy  the  ratio 
percentage  test  of  S  1.410(f))-2(b)(2)  on  a 
qualified-separate-!ine-of-business  basis,  but 
does  satisfy  the  nondiscriminatory 
classification  test  of  S  1.410(b)-4  on  both  an 
employer-wide  and  a  qualified-separate-line- 
of-bubiness  basis.  Therefore,  to  satisfy 
section  410(b),  Plan  F  must  satisfy  the 
average  benefit  percentage  test  of  j  1  410(b)- 
5  on  a  q-ualifiedseparatelineorjuSineSS  hasis. 
The  plans  in  the  testing  group  used  lu 
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determine  whether  Plan  F  satisfies  the 
average  benefit  percentage  test  of  S  1-4  10(b)- 
5  are  Plans  A.  C.  E.  and  F. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  X  applies 
the  special  rule  for  employer-wide  plans  in 
§  1.414(r)-l(c)(2)(ii)  lo  its  employer-wide 
section  401(k)  plan.  To  satisfy  section  410(b), 
Plan  F  must  satisfy  the  average  benefit 
percentage  test  of  S  1-4  10(b)-5.  Since 
paragraph  (c)(4]  of  this  section  no  longer 
applies  to  Plans  A  and  B,  they  are  treated  as 
a  single  plan  (Plan  AB).  The  plans  in  the 
testing  group  used  to  determine  whether  Plan 
F  satisfies  the  average  benefit  percentage  test 
of  $  1.4  10(b)-5  are  therefore  Plans  A,  B.  C.  E. 
and  F.  However,  the  employees  of  QSLOB  2 
continue  to  be  excludable  employees  for 
purposes  of  determining  whether  Plan  F 
satisfies  the  average  benefit  percentage  test. 
See  §  1.410(b)-6(e). 

*  *  •  •  ft 

Par.  8.  Sections  1.414(r)-0  through 
1.414(r)-l  are  added  to  read  as  set  forth 
below. 

§1.41 4<r)-0    Table  of  contents. 

(a)  In  general.  Sections  1.414(r)-l 
through  1.414(r)-ll  provide  rules  for 
determining  whether  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  414(r)  of 
the  Internal  Revenue  Code  of  1986  as 
added  to  the  Code  by  section  1115(a)  of 
the  Tax  Reform  Act  of  1986  (Pub.  L.  No. 
99-514),  as  well  as  rules  for  applying  the 
requirements  of  sections  410(b), 
401(a)(26),  and  129(d)(8)  separately  with 
respect  to  the  employees  of  each 
qualified  separate  line  of  business  of  an 
employer.  Paragraph  (b)  of  this  section 
contains  a  listing  of  the  headings  of 

§§  1.414(r)-l  through  1.414(r)-ll. 
Paragraph  (c)  of  this  section  provides  a 
flowchart  showing  how  the  major 
provisions  of  §§  1.414(r)-l  through 
1.414(r)-6  are  applied. 

(b)  Table  of  contents.  The  following  is  a 
listing  of  the  headings  of  iS  1.414(r)-l 
through  1.414(r)-ll. 

§  1.414(rJ-l    Requirements  applicable  to 
qualified  separate  lines  of  business. 

(a)  In  general. 

(b)  Conditions  under  which  an  employer  is 

treated  as  operating  qualified  separate 
lines  of  business. 

(1)  In  general. 

(2)  Qualified  separate  line  of  business, 
(i)  In  general. 

(ii)  Line  of  business. 

(iii)  Separate  line  of  business. 

(iv)  Qualified  separate  line  of  business. 

(A)  In  general. 

(B)  Fifty-employee  requirement. 

(C)  Notice  requirement. 

(D)  Requirement  of  administrative  scrutiny. 

(3)  Determining  the  employees  of  a 
qualified  separate  line  of  business. 

|c)  Separate  application  of  certain  Code 

requirements  lo  employees  of  a  qualified 
separate  line  of  business. 
(1)  In  general. 


(2)  Separate  application  of  section  410(b). 
(i)  General  rule. 

(ii)  Special  rule  for  employer-wide  plans. 

(3)  Separate  application  of  section 
401(a)(28). 

(0  General  rule. 

(ii)  Special  rule  for  employer-wide  plans. 

(4)  Separate  application  of  section  129(d)(B) 
(Reserved). 

(5)  Separate  application  of  other  Code 
requirements. 

(d)  Application  of  requireoMnts. 

(1)  In  general. 

(2)  Interpretation. 

(3)  Separate  operating  units. 

(4)  Certain  mergers  and  acquisitions. 

(5)  Governmental  and  tax-exempt 
employers. 

(i)  General  rule. 

(ii)  Additional  rules  (Reserved). 

(6)  Testing  year  basis  of  application, 
(i)  Section  414(r). 

(ii)  Sections  410(b),  401{a)(26),  and 
129(d)(8). 

(7)  Averaging  rules. 

(8)  Definitions. 

(9)  Effective  dates, 
(i)  General  rule. 

(ii)  Reasonable  compliance. 

(A)  In  general. 

(B)  Determination  of  reasonable 
compliance. 

(C)  Effect  on  other  plans. 

(e)  Additional  rules. 

§  1.4H(r)-2    Line  of  business. 

(a)  General  rule. 

(b)  Employer  determination  of  its  lines  of 

business. 

(1)  In  general. 

(2)  Property  and  services  provided  to 
customers. 

(3)  Employer  designation, 
(i)  in  general. 

(ii]  Ability  to  combine  unrelated  types  of 

property  or  services  in  a  single  line  of 

business, 
(iii)  Ability  to  separate  related  types  of 

property  or  services  into  two  or  more 

lines  of  business, 
(iv)  Affiliated  service  groups. 

(c)  Examples. 

(1)  In  general. 

(2)  Examples  illustrating  employer 
designation. 

(3)  Examples  illustrating  property  and 
services  provided  to  customers. 

§  1.414(r}-3    Separate  line  of  business. 

(a)  General  rule. 

(b)  Separate  organization  and  operation. 
(1)  In  general. 

(2J  Separate  organizational  unit. 

(3)  Separate  financial  accountability. 

(4)  Separate  employee  workforce. 

(5)  Separate  management. 

(c)  Supplementary  rules. 

(1)  In  general. 

(2)  Determination  of  separate  employee 
workforce. 

(3)  Determination  of  separate  management. 

(4)  Employees  taken  into  account, 
(i)  General  rule. 

(ii)  Exclusion  of  certain  nonresident  aliens. 

(5)  Services  taken  into  account. 

(i)  Provision  of  services  to  a  separate  line 
of  business. 


(ii)  Period  for  which  services  are  provided, 
(iii)  Determination  of  services. 

(6)  Examples  of  the  separate  employee 
workforce  requirement. 

(7)  Examples  of  the  separate  management 
requirement. 

(d)  Optional  rule  for  vertically  integrated 
lines  of  business. 

(1)  In  general. 

(2)  Requirements. 

(3)  Optional  rule. 

(i)  Treatment  of  employees, 
(ii)  Purposes  for  which  optional  rule 
applies. 

(4)  Examples. 

§  1.4J4(r)-4    Qualified  separate  line  of 
business — fifty-employee  and  notice 
requirements 

(a)  In  general. 

(b)  Fifty-employee  requirement. 

(c)  Notice  requirement. 

(1)  General  rule. 

(2)  Effect  of  notice. 

§  1.414(r)-5    Qualified  separate  line  of 
business — admin  is  trati  ve  scrutiny 
requirement — safe  harbors. 

(a)  In  general. 

(b)  Statutory  safe  harbor. 

(1)  General  rule. 

(2)  Highly  compensated  employee 
percentage  ratio. 

(3)  Employees  taken  into  account. 

(4)  Ten-percent  exception. 

(5)  Determination  based  on  preceding 
testing  year. 

(6)  Examples. 

(c)  Safe  harbor  for  separate  lines  of  business 

in  different  industries. 

(1)  In  general. 

(2)  Optional  rule  for  foreign  operations. 

(3)  Establishment  of  industry  categories. 

(4)  Examples. 

(d)  Safe  harbor  for  separate  lines  of  business 

that  are  acquired  through  certain  mergers 
and  acquisitions. 

(1)  General  rule. 

(2)  Employees  taken  into  account. 

(3)  Transition  period. 

(4)  Examples. 

(e)  Safe  harbor  for  separate  lines  of  business 

reported  as  industry  segments. 

(1)  In  general. 

(2)  Reported  as  an  industry  segment  in 
conformity  with  Form  10-K  or  Form  20-F. 

(3)  Timely  filing  of  Form  10-K  or  20-F. 

(4)  Examples. 

(f)  Safe  harbor  for  separate  lines  of  business 

that  provide  same  average  benefits  as 
other  separate  lines  of  business. 

(1)  General  rule. 

(2)  Separate  lines  of  business  benefiting 
disproportionate  number  of  nonhighly ' 
compensated  employees. 

(i)  Applicability  of  safe  harbor. 
(ii)  Requirement. 

(3)  Separate  lines  of  business  benefiting 
disproportionate  number  of  highly 
compensated  employees. 

(i)  Applicability  of  safe  harbor, 
(ii)  Requirement. 

(4)  Employees  taken  into  account. 

(5)  Example. 
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(ii)  Period  for  which  services  are  provided, 
(iii)  Determination  of  services. 

(6)  Examples  of  the  separate  employee 
workforce  requirement. 

(7)  Examples  of  the  separate  management 
requirement. 

(d)  Optional  rule  for  vertically  integrated 
lines  of  business. 

(1)  In  general. 

(2)  Requirements. 
(3]  Optional  rule. 

(i)  Treatment  of  employees. 

(ii)  Purposes  for  which  optional  rule 

applies. 
(4)  Examples. 

§  1.414(r)-i    Qualified  separate  line  of 
business — fifty-emphyee  and  notice 
requirements 

(a)  In  general. 

(b)  Fifty-employee  requirement. 

(c)  Notice  requirement. 

(1)  General  rule. 

(2)  Effect  of  notice. 

§  1. 414(r)-5    Qualified  separate  line  of 
business — administrative  scrutiny 
requirement — safe  harbors. 

(a)  In  general. 

(b)  Statutory  safe  harbor. 

(1)  General  rule. 

(2)  Highly  compensated  employee 
percentage  ratio. 

(3)  Employees  taken  into  account. 

(4)  Ten-percent  exception. 

(5)  Determination  based  on  preceding 
testing  year. 

(6)  Examples. 

(c)  Safe  harbor  for  separate  lines  of  business 

in  different  industries. 

(1)  In  general. 

(2)  Optional  rule  for  foreign  operations. 

(3)  Establishment  of  industry  categories. 

(4)  Examples. 

(d)  Safe  harbor  for  separate  lines  of  business 

that  are  acquired  through  certain  mergers 
and  acquisitions. 

(1)  General  rule. 

(2)  Employees  taken  into  account. 

(3)  Transition  period. 

(4)  Examples. 

(e)  Safe  harbor  for  separate  lines  of  business 

reported  as  industry  segments. 

(1)  In  general. 

(2)  Reported  as  an  industry  segment  in 
conformity  with  Form  10-K  or  Form  20-F. 

(3)  Timely  filing  of  Form  10-K  or  20-F. 

(4)  Examples. 

(f)  Safe  harbor  for  separate  lines  of  business 

that  provide  same  average  benefits  as 
other  separate  lines  of  business. 

(1)  General  rule. 

(2)  Separate  lines  of  business  benefiting 
disproportionate  number  of  nonhighly 
compensated  employees. 

(i)  Applicability  of  safe  harbor, 
(ii)  Requirement. 

(3)  Separate  lines  of  business  benefiting 
disproportionate  number  of  highly 
compensated  employees. 

(i)  Applicability  of  safe  harbor, 
(ii)  Requirement. 

(4)  Employees  taken  into  account. 

(5)  Example. 
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(g)  Safe  harbor  for  separate  lines  of  business 
that  provide  minimum  or  maximum 
benefits. 

(1)  In  general. 

(2)  Minimum  benefit  required.  i 
(i)  Applicability.  I 
(ii)  Requirement. 

(iii)  Defmed  benefit  minimum. 

(A)  In  general. 

(B)  Normal  form  and  equivalent  benefits. 

(C)  Compensation  definition. 

(D)  Average  compensation  requirement. 

(E)  Special  rules. 

(iv)  Defined  contribution  minimum. 

(A)  In  general. 

(B)  Modified  allocation  definition  for 
averaging. 

(3)  Maximum  benefit  permitted, 
(i)  Applicability. 

(ii)  Requirement. 

(iii)  Defined  benefit  maximum. 

(A)  In  general. 

(B)  Determination  of  defined  benefit 
maximum. 

(C)  Adjustment  for  different  compensation 
definitions. 

(D)  Adjustment  for  certain  subsidies, 
(iv)  Defined  contribution  maximum. 

(4)  Duplication  of  benefits  or  contributions, 
(i)  Plans  of  the  same  type. 

(ii)  Plans  of  different  types, 
(iii)  Special  rule  for  floor-offset 
arrangements. 

(5)  Certain  contingency  provisions  ignored. 

(6)  Employees  taken  into  account-. 

§  1.4  14(r)-6    Qualified  separate  line  of 
business — administrative  scrutiny 
requirement — individual  determinations. 

(a)  In  general. 

(h)  Conditions  under  which  an  employer  is 
permitted  to  request  an  individual 
determination.  I 

(c)  Factors  taken  into  account  in  determining 
whether  to  grant  an  individual 
determination.  i 

(1)  In  general.  ' 

(2)  Differences  in  property  or  services. 

(3)  Separateness  of  organization  and 
operation. 

(4)  Nature  of  business  competition. 

(5)  Historical  factors.  , 

(6)  Geographic  factors. 

(7)  Safe  harbors. 

(8)  Size. 

(9)  Allocation  method. 

(10)  Other  lines  of  business. 


(11)  Regulated  industries. 

(12)  Other  relevant  factors. 

§  1.414(r}-7    Determination  of  the  employees 
of  an  employer's  qualified  separate  lines  of 
business. 

(a)  Introduction. 

(1)  In  general. 

(2)  Purposes  for  which  this  section  applies. 

(b)  Assignment  procedure. 

(1)  In  general. 

(2)  Assignment  for  the  first  testing  day. 

(3)  Assignment  of  new  employees  for 
subsequent  testing  days. 

(4)  Special  rule  for  employers  using  annual 
option  under  section  410(b). 

(c)  Assignment  and  allocation  of  residual 

shared  employees.  i 

(1)  In  general.  ' 

(2)  Option  for  assigning  certain  residual 
shared  employees. 

(3)  Dominant  line  of  business  method  of 
allocation. 

(i)  In  general.  | 

(ii)  Dominant  line  of  business. 

(iii)  Employee  assignment  percentage. 

(A)  Determination  of  percentage. 

(B)  Employees  taken  into  account. 

(iv)  Option  to  apply  reduced  percentage, 
(v)  Examples. 

(4)  Pro-rata  method  of  allocation, 
(i)  In  general. 

(ii)  Allocation  procedure, 
(iii)  Examples. 

(5)  HCE  percentage  ratio  method  of 
allocation. 

(i)  In  general. 

(ii)  Highly  compensated  employee 

percentage  assignment  ratio, 
(iii)  Allocation  procedure. 

(d)  Optional  rule  for  assigning  certain 

transferred  employees. 

(1)  In  general. 

(2)  Requirements.     | 

(3)  Optional  rule.      | 

§  1.414(r)-8    Separate  application  of  section 
410(b). 

(a)  General  rule.  ' 

(b)  Rules  of  separate  application. 

(1)  In  general.  "^ 

(2)  Satisfaction  of  section  410(b)(5)(B)  on  an 
employer-wide  basis. 

(i)  General  rule. 

(ii)  Application  of  facts  and  circumstances 

requirements  under  nondiscriminatory 

classification  test. 


(iii)  Application  of  unsafe  harbor 
percentage  to  plans  satisfying  ratio- 
percentage  test  at  90  percent  level. 

(3)  Satisfaction  of  section  410(b)  on  a 
qualifiedseparate-line-of-business  basis. 

(4)  Examples. 

(( )  Coordination  o^  section  401(a)(4)  with 
section  410(bJ. 

(1)  General  rule. 

(2)  Examples. 

(dj  Supplementary  rules. 

(1)  In  general. 

(2)  Definition  of  plan. 

(3)  Employees  of  a  qualified  separate  line 
of  business. 

(4)  Contributions  and  benefits  attributable 
to  a  qualified  separate  line  of  business. 

(5)  Consequences  of  failure. 

§  1.414(r}-9    Separate  application  of  section 
401(a)(26). 

(.i)  General  rule. 

(b)  Requirements  applicable  to  a  plan. 

(c)  Supplementary  rules. 

(1)  In  general. 

(2)  Definition  of  plan. 

(3)  Employees  of  a  qualified  separate  line 
of  business. 

(4)  Consequences  of  failure. 

§  1.414(r}-10  Separate  application  of  section 

129(djl8). 

IReserved). 

§  1.414(rj-ll  Definitions  and  special  rules. 

(a)  In  general. 

(b)  Definitions. 

(1)  In  general. 

(2)  Substantial-service  employee. 

(3)  Top-paid  employee. 

(4)  Residual  shared  employee. 

(5)  Testing  year. 

(6)  Testing  day. 

(7)  First  testing  day. 

(8)  Section  401(a)(26)  testing  day. 

(c)  Averaging  rules. 

(1)  In  general. 

(2)  Specified  provisions. 

(3)  Averaging  of  large  fluctuations  not 
permitted. 

(4)  Consistency  requirements. 

(c)  Flowchart.  The  following  is  a 
flowchart  showing  how  the  major 
provisions  of  §§  1.414(r)-l  through 
1.414(r)-6  are  applied.  / 
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§  1.414(r)-1    Requirements  applicable  to 
qualified  separate  lines  of  business. 

(a)  In  general.  Section  414(r) 
prescribes  the  conditions  under  which 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  certain 
requirements  under  the  Code  may  be 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  These  requirements  are 
limited  to  the  minimum  coverage 
requirements  of  section  410(b)  (including 
the  nondiscrimination  requirements  of 
section  401(a)(4)),  the  minimum 
participation  requirements  of  section 
401(a)(26),  and  the  55-percent  average 
benefits  test  of  section  129(d)(8).  This 
section  provides  the  exclusive  rules  for 
determining  whether  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  414(r),  as 
well  as  rules  for  applying  the 
requirements  of  sections  410(b), 
401(a)(26).  and  129(d)(8)  separately  with 
respect  to  the  employees  of  a  qualified 
separate  line  of  business. 

(b)  Conditions  under  which  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business — (1) 
In  general.  An  employer  is  treated  as- 
operating  qualified  separate  lines  of 
business  under  section  414(r)  only  if  all 
property  and  services  provided  by  the 
employer  to  its  customers  are  provided 
exclusively  by  qualified  separate  lines 
of  business.  Thus,  once  an  employer  has 
determined  its  qualified  separate  lines 
of  business  under  paragraph  (b)(2)  of 
this  section,  no  portion  of  the  employer 
may  remain  that  is  not  included  in  a 
qualified  separate  line  of  business.  In 
addition,  once  the  employer  has 
determined  the  employees  of  its 
qualified  separate  lines  of  business 
under  paragraph  (b)(3)  of  this  section, 
every  employee  must  be  treated  as  an 
employee  of  a  qualified  separate  line  of 
business,  and  no  employee  may  be 
treated  as  an  employee  of  more  than  one 
qualified  separate  line  of  business. 

(2)  Qualified  separate  line  of 
business — (i)  In  general.  A  qualified 
separate  line  of  business  is  a  portion  of 
the  employer  that  is  a  line  of  business 
within  the  meaning  of  paragraph 
(b)(2)(ii)  of  this  section,  that  is  also  a 
separate  line  of  business  within  the 
meaning  of  paragraph  (b)(2)(iii)  of  this 
section,  and.  finally,  that  satisfies  the 
requirements  of  section  414(r)(2)  in 
accordance  with  paragraph  (b)(2)(iv)  of 
this  section. 

(ii)  Line  of  business.  A  line  of 
business  is  a  portion  of  an  employer  that 
is  identified  by  the  property  or  services 
it  provides  to  customers  of  the  employer. 


For  this  purpose,  the  employer  is 
permitted  to  determine  the  lines  of 
business  it  operates  by  designating  the 
property  and  services  that  each  of  its 
lines  of  business  provides  to  customers 
of  the  employer.  Rules  for  determining 
an  employer's  lines  of  ^siness  are 
provided  in  §  1.414(r)-2. 

(iii)  Separate  line  of  business.  A 
separate  line  of  business  is  a  line  of 
business  that  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer.  The  determination  of  whether 
a  line  of  business  is  organized  and 
operated  separately  from  the  remainder 
of  the  employer  is  made  on  the  basis  of 
objective  criteria.  These  criteria 
generally  require  that  the  line  of 
business  be  organized  into  one  or  more 
separate  organizational  units  (e.g., 
corporations,  partnerships,  or  divisions), 
that  the  line  of  business  constitute  one 
or  more  distinct  profit  centers  within  the 
employer,  and  that  no  more  than  a 
moderate  overlap  exist  between  the 
employee  workforce  and  management 
employed  by  the  line  of  business  and 
those  employed  by  the  remainder  of  the 
employer.  Rules  for  determining  whether 
a  line  of  business  is  organized  and 
operated  separately  from  the  remainder 
of  the  employer  and  thus  constitutes  a 
separate  line  of  business  are  provided  in 
§  i.414(r)-3.  These  rules  include  an 
optional  rule  for  vertically  integrated 
lines  of  business. 

(iv)  Qualified  separate  line  of 
business — (A)  In  general.  A  qualified 
separate  line  of  business  must  satisfy 
the  three  statutory  requirements  in 
section  414(r)(2).  A  separate  line  of 
business  that  satisfies  these  three 
statutory  requirements  in  accordance 
with  paragraphs  {b)(2)(iv)(B)  through 
(b)(2)(iv)(D)  of  this  section  constitutes  a 
qualified  separate  line  of  business. 

(B)  Fifty-employee  requirement. 
Under  section  414{r)(2)(A),  a  separate 
line  of  business  must  have  at  least  50 
employees.  Rules  for  determining 
whether  this  requirement  is  satisfied  are 
provided  in  §  1.414(r)-4(b). 

(C)  Notice  requirement.  Under  section 
414(r)(2)(B),  the  employer  must  notify 
the  Secretary  that  it  treats  itself  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  for 
purposes  of  applying  the  requirements  of 
section  410(b),  401(a)(26),  or  129(d)(8) 
separately  with  respect  to  the 
employees  of  the  separate  line  of 
business.  Rules  and  procedures  for 
complying  with  this  requirement  are 
provided  in  §  1.414(r)-4(c). 

(D)  Requirement  of  administrative 
scrutiny.  Under  section  414(r)(2)(C),  a 
separate  line  of  business  must  pass 
administrative  scrutiny.  A  separate  line 
of  business  may  satisfy  this  requirement 


in  one  of  two  ways.  First,  a  separate  line 
of  business  that  satisfies  any  of  the  safe 
harbors  in  §  1.414(r)-5  satisfies  the 
requirement  of  administrative  scrutiny. 
These  safe  harbors  implement  the 
statutory  safe  harbor  of  section  414(r){3) 
as  well  as  the  guidelines  prescribed 
under  section  414(r)(2)(C).  Second,  a 
separate  line  of  business  that  does  not 
satisfy  any  of  the  safe  harbors  in 
§  1.414(r)-5  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  an 
individual  determination  from  the 
Commissioner  that  the  separate  line  of 
business  satisfies  the  requirement  of 
administrative  scrutiny.  Rules  and 
procedures  applicable  to  requesting  and 
receiving  an  individual  determination 
are  provided  in  §  1.414(r)-6.  A  separate 
line  of  business  is  permitted  to  satisfy 
the  requirement  of  administrative 
scrutiny  in  any  manner  permitted  under 
this  paragraph  (b)(2)(iv)(D),  regardless 
of  how  any  other  separate  line  of 
business  of  the  employer  satisfies  the 
requirement. 

(3)  Determining  the  employees  of  a 
qualified  separate  line  of  business.  In 
order  to  apply  certain  provisions  under 
these  regulations,  it  is  necessary  to 
determine  the  employees  of  a  qualified 
separate  line  of  business.  For  these 
purposes,  the  employees  of  a  qualified 
separate  line  of  business  consist  of  all 
employees  who  are  substantial-service 
employees  with  respect  to  the  qualified 
separate  line  of  business,  and  all  other 
employees  who  are  assigned  to  the 
qualified  separate  line  of  business. 
Rules  for  making  these  determinations 
are  provided  in  S  1.414(r)-7.  These  rules 
apply  solely  for  the  purposes  specified 
in  these  regulations  (see  S  1.414(r)- 
7(a)(2)  for  a  comprehensive  listing  of 
these  purposes).  These  rules  do  not 
apply  for  any  other  purpose  (e.g.,  the 
determination  under  S  1.414(r)-3  of 
whether  a  line  of  business  is  organized 
and  operated  separately  from  the 
remainder  of  the  employer). 

(c)  Separate  application  of  certain 
Code  requirements  to  employees  of  a 
qualified  separate  line  of  business — (1) 
In  general.  If  an  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  in 
accordance  with  paragraph  (b)  of  this 
section,  the  requirements  of  sections 
410(b).  401(a)(26).  and  129(d)(8)  may  be 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  Paragraphs  (c)(2) 
through  (c)(4)  of  this  section  provide  for 
the  separate  application  of  these 
requirements.  In  general,  the 
requirements  of  a  Code  section  are 
applied  separately  with  respect  to  the 
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employees  of  a  qualified  separate  line  of 
business  by  treating  those  employees  as 
if  they  were  the  only  employees  of  the 
employer.  Paragraph  (c)(5)  of  this 
section  prescribes  the  limited  conditions 
under  which  other  Code  Fequirements 
may  be  applied  separately  with  respect 
to  the  employees  of  a  qualified  separate 
line  of  business. 

(2)  Separate  application  of  section 
410(b)-— {i)  General  rule.  Except  as 
provided  in  paragraph  (c){2)(ii)  of  this 
section,  an  employer  is  permitted  to 
apply  the  requirements  of  section  410(b) 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  operated  by  the 
employer  only  if  the  employer  does  so 
with  respect  to  all  Its  plans,  all  its 
employees,  and  all  its  qualified  separate 
lines  of  business.  For  this  purpose,  the 
requirements  of  section  410(b) 
encompass  the  requirements  of  section 
401(a](41  (including,  but  not  limited  to. 
the  permitted  disparity  rules  of  section 
401(/],  the  actual  deferral  percentage  test 
of  section  401(k)(3)  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2)).  Rides  for  applying  section 
410(b)  separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  are  provided  in  S  1.414(r}-a.  An 
employer  may  apply  the  rules  of  section 
414(r)  for  purposes  of  section  410(b) 
even  if  it  does  not  apply  the  rules  of 
section  414[r)  for  purposes  of  section 
401(a)(26). 

(ii)  Special  rule  for  employer-wide 
plans.  Notwithstanding  paragraph 
(c)(2)(i)  of  this  section,  an  employer  that 
is  treated  as  operatiitg  qualified 
separate  lines  of  business  for  purposes 
of  section  410(b)  in  accordance  with 
paragraph  (b)  of  this  section  may  apply 
the  requirements  of  section  410(b)  on  an 
employer-wide  rather  than  a  qualified- 
separate-line-of-business  basis  with 
respect  to  any  plan  (within  the  meaning 
of  §  1.414(r)-8(d)(2),  but  without  regard 
to  the  mandatory  disaggregation  rule  of 
1 1.410(b}-7(c)(4)  for  portions  of  a  plan 
mat  benefit  employees  of  different 
quahfied  separate  lines  of  business)  that 
benefits  a  group  of  employees  that 
satisfies  the  percentage  test  of  section 
410(b)(1)(A)  (i.e..  benefits  at  least  70 
percent  of  the  employer's  nonexcludable 
nonhighly  compensated  employees).  If 
section  401ia)(4)  requires  that  a  group  of 
employees  under  the  plan  described  in 
the  preceding  sentence  satisfy  section 
410(b)  for  purposes  of  satisfying  section 
401(a)(4),  the  percentage  test  of  section 
410(b)(1)(A)  must  be  satisfied  by  each 
such  group  of  employees.  See  $  1.414(r)- 
8(c).  The  rules  of  this  paragraph  (c)(2](ii) 
are  illustrated  by  the  following  example. 


Example.  Employer  A  maintains  a  single 
profit-sharing  plan.  Plan  W,  and  three 
pension  plans.  Plans  X.  Y  and  Z,  each 
benefiting  employees  of  a  different  one  of 
Employer  A's  three  qualified  separate  lines  of 
business.  Contributions  to  the  profit-sharing 
plan  are  made  pursuant  to  a  cash  or  deferred 
arrangement  in  which  all  employees  of 
Employer  A  are  eligible  to  participate. 
Assume  that,  as  a  result,  Plan  W  satisfies  the 
requirements  to  t>e  tested  under  this 
paragraph  (c)(2)(ii).  None  of  the  pension 
plans  t)€nefitfl  more  than  70  percent  of  the 
nonexcludable  employees  of  Elmployer  A. 
Employer  A  is  treated  as  operating  qualified 
separate  lines  of  business  for  purposes  of 
applying  section  410(b)  to  its  qualified  plans. 
The  requirements  of  sections  410(b)  and 
401(a)(4)  must  therefore  be  applied  to  Plans 
X.  Y  and  Z  separately  with  respect  to  the 
employees  of  each  of  the  three  qualified 
separate  line  of  business  operated  by 
Employer  A  Since  Plan  W  benefits  at  least  70 
percent  of  the  nonexcludable  employees  of 
Elmployer  A  however,  the  requirements  of 
sections  410(b)  and  401(a)(4)  (including 
section  401(k))  may  be  applied  to  Plan  W  on 
an  employer-wide  basis. 

(3)  Separate  application  of  section 
401(a)(26) — (i)  General  rule.  Except  as 
provided  in  paragraph  (c)(3)(ii]  of  this 
section,  an  employer  is  permitted  to 
apply  the  requirements  of  section 
401(a)(26)  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  operated  by  the 
employer  only  if  the  employer  does  so 
with  respect  to  all  its  plans,  all  its 
employees,  and  all  its  qualified  separate 
lines  of  business.  Rules  for  applying  the 
requirements  of  section  401{a)(26) 
separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  are  provided  in  §  1.414(r)-9.  An 
employer  may  apply  the  rules  of  section 
414(r)  for  purposes  of  section  401[a)(26) 
even  if  it  does  not  apply  the  rules  of 
section  414(r)  for  purposes  of  section 
410(b). 

(ii)  Special  rule  for  employer-wide 
plans.  Notwithstanding  paragraph 
(c)(3)(i)  of  this  section,  an  employer  that 
is  treated  as  operating  qualified 
separate  lines  of  business  for  purposes 
of  section  410(b]  in  accordance  with 
paragraph  (b)  of  this  section  may  apply 
the  requremens  of  section  401(a){26)  on 
an  employer-wide  rather  than  a 
qualified-separate-hne-of-business  basis 
with  respect  to  any  plan  (within  the 
meaning  of  S  1.414(r)-9(c)(2),  but  without 
regard  to  the  mandatory  disaggregation 
rule  of  §  1.401(a)(26)-2(d)(6)  for  portions 
of  a  plan  that  benefit  employees  of 
different  qualified  separate  lines  of 
business),  but  only  if  the  special  rule  for 
employer-wide  plans  in  paragraph 
(c)(2)(ii)  of  this  secuon  is  applied  to  the 
same  plan  for  the  same  plan  year. 

(4)  Separate  application  of  section 
129(d)(8).  [Reserved! 


(5)  Separate  application  of  other  Code 
requirements.  Under  no  circumstance 
may  the  requirements  of  any  section  of 
the  Code  (other  than  a  section  described 
in  paragraphs  (c)(2)  through  (c)(4)  of  this 
section)  be  applied  separately  with       < 
respect  to  the  employees  of  a  qualified 
separate  line  of  business  unless  the 
section  specifically  cross-references,  or 
is  specifically  cross-referenced  by. 
section  414(r).  The  Code  sections  whose 
requirements  may  not  be  applied 
separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  include,  but  are  not  limited  to, 
sections  79(d)(3),  105(h),  117(d)(3), 
120(c)(2),  125(g)(3),  127(b](2),  129(d)(3). 
132. 195.  401(a)(3)  (as  in  effect  on 
September  1. 1974),  414(q)(4), 
501(c)(17)(A)(ii),  501(c)(17)(B){iii). 
501(c)(18)(B).  and  505(b)(1)(A). 

(d)  Application  of  requirements — (1) 
In  general.  The  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
must  be  applied  in  accordance  with  the 
ndes  in  this  paragraph  (d). 

(2)  Interpretation.  The  provisions  of 
this  section  and  of  SS  1.414(r)-2  through 
1.414(r)-ll  are  to  be  interpreted  in  a 
reasonable  manner  consistent  with  the 
purpose  of  section  414{r)  to  recognize  an 
employer's  operation  of  qualified 
separate  lines  of  business  for  bona  fide 
business  reasons  and  not  for  reasons  of 
evading  the  requirements  of  any  section 
of  the  Code,  including  sections  410(b), 
401(a)(26).  and  129(d)(8).  See  section 
414(r)(l)  and  (r)(7).  Thus,  for  example, 
an  employer  is  not  permitted  to  apply 
these  regulations  in  a  manner  that  may 
literally  comply  with  the  other 
provisions  of  this  section  and  of 

§§  1.414(r}-2  through  1.414(r)-ll,  but 
that  does  not  reflect  the  employer's 
operation  of  qualified  separate  lines  of 
business  for  bona  fide  business  reasons. 

(3)  Separate  operating  units.  No 
additional  requirements  beyond  those 
provided  in  these  regulations  apply  to  a 
separate  operating  unit.  Thus,  a  separate 
operating  unit  that  satisfies  the 
requirements  of  paragraph  (b)(2)  of  this 
section  is  deemed  to  satisfy  the 
geographic  separation  requirement  of 
sectinn  414(r)(7)  and  accordingly  is 
treated  as  a  qualified  separate  line  of 
business  for  all  purposes  under  this 
section,  including  the  separate 
application  of  section  401(a)(26). 

(4)  Certain  mergers  and  acquisitions. 
A  portion  of  an  employer  that  is 
acquired  in  a  transaction  described  in 
section  410(b)(6)(C)  and  §  1.410{b)-2(fl 
(i.e..  an  asset  or  stock  acquisition, 
merger,  or  other  similar  transaction 
involving  a  change  in  the  employer  of 
the  employees  of  a  trade  or  business]  is 
deemed  to  satisfy  the  requirements  to  be 
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[5]  Separate  application  of  other  Code 
requirements.  Under  no  circumstance 
may  the  requirements  of  any  section  of 
the  Code  (other  than  a  section  described 
in  paragraphs  (c)(2)  through  (c)(4)  of  this 
section)  be  applied  separately  with       « 
respect  to  the  employees  of  a  qualified 
separate  line  of  business  unless  the 
section  specifically  cross-references,  or 
is  specifically  cross-referenced  by. 
section  414(r).  The  Code  sections  whose 
requirements  may  not  be  applied 
separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  include,  but  are  not  limited  to, 
sections  79(d)(3),  105(h),  117(d)(3). 
120(c)(2).  125(g)(3).  127(1.1(2).  129(d)(3). 
132, 195.  401(a)(3)  (as  in  effect  on 
September  1. 1974).  414(q)(4). 
501(c)(17)(A)(ii).  501(c)(17){B){iii), 
501(c)(18)(B).  and  505(b)(1)(A). 

(d)  Application  of  requirements — (1) 
In  general.  The  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
must  be  applied  in  accordance  with  the 
ndes  in  this  paragraph  (d). 

(2)  Interpretation.  The  provisions  of 
this  section  and  of  55  1.414(r)-2  through 
1.414(r)-ll  are  to  be  interpreted  in  a 
reasonable  manner  consistent  with  the 
purpose  of  section  414{r)  to  recognize  an 
employer's  operation  of  qualified 
separate  lines  of  business  for  bona  fide 
business  reasons  and  not  for  reasons  of 
evading  the  requirements  of  any  section 
of  the  Code,  including  sections  410(b), 
401(a)(26),  and  129(d)(8).  See  section 
414(r)(l)  and  {r)(7).  Thus,  for  example, 
an  employer  is  not  permitted  to  apply 
these  regulations  in  a  manner  that  may 
literally  comply  with  the  other 
provisions  of  this  section  and  of 

§5  1.414(r)-2  through  1.414(r)-ll,  but 
that  does  not  reflect  the  employer's 
operation  of  qualified  separate  lines  of 
business  for  bona  fide  business  reasons. 

(3)  Separate  operating  units.  No 
additional  requu*ements  beyond  those 
provided  in  these  regulations  apply  to  a 
separate  operatmg  unit.  Thus,  a  separate 
operating  unit  that  satisfies  the 
requirements  of  paragraph  (b)(2)  of  this 
section  is  deemed  to  satisfy  the 
geographic  separation  requirement  of 
sectiun  414(r)(7)  and  accordingly  is 
treated  as  a  qualified  separate  line  of 
business  for  all  purposes  under  this 
section,  including  the  separate 
application  of  section  401(a)(26). 

(4)  Certain  mergers  and  acquisitions. 
A  portion  of  an  employer  that  is 
acquired  in  a  transaction  described  in 
section  410(b)(6)(C)  and  §  1.410{b)-2(f) 
(i.e..  an  asset  or  stock  acquisition, 
merger,  or  other  similar  transaction 
involving  a  change  in  the  employer  of 
the  employees  of  a  trade  or  business)  is 
deemed  to  satisfy  the  requirements  to  be 
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a  qualified  separate  line  of  business, 
other  than  the  50-employee  requirement 
and  the  notice  requirement  of  pararaphs 
(b)(2)(iv)(R)  and  (b)(2)(iv)(C)  of  this 
section,  respectively.  In  addition,  the 
acquired  employees  are  not  taken  into 
account,  and  the  property  and  services 
provided  by  the  acquired  portion  to 
customers  of  the  employer  are 
disregarded,  for  purposes  of  determining 
whether  the  employer's  remaining  lines 
of  business  satisfy  the  requirements  of 
§§  1.414(r)-3  through  1.414(r)-6.  The 
rules  in  this  paragraph  (d)(4)  apply  only 
for  those  testing  years  with  first  testing 
days  that  fall  within  the  transition 
period  described  in  section  410(b)(6)(C). 
For  this  purpose,  the  transition  period 
described  in  section  410(b)(6)(C)  lasts 
only  for  so  long  as  the  conditions  in  that 
section  are  satisfied.  For  the  definition 
of  "first  testing  day."  see  §  1.414(r)- 
11(b)(7).  See  §  1.414(r)-5(d)(4).  Example 
1,  for  an  example  of  the  application  of 
the  rule  in  this  paragraph  (d)(4).  See  also 
5  1.414(r)-5(d)  for  an  administrative  safe 
harbor  applicable  to  certain  separate 
lines  of  business  acquired  in  a 
transaction  described  in  this  section. 

(5)  Governmental  and  tax-exempt 
employers — (i)  General  rule.  Except  as 
provided  in  paragraph  (d)(5)(ii)  of  this 
section,  the  rules  of  this  section  are 
applicable  in  determining  whether 
section  401(a)(26)  is  satisfied  by  a  plan 
maintained  by  an  employer  that  is 
exempt  from  tax  under  Subtitle  A  of  the 
Internal  Revenue  Code  (including  a 
governmental  plan  within  the  meaning 
of  section  414(d)).  Similarly,  except  as 
provided  in  paragraph  (d)(5)(ii)  of  this 
section,  the  rules  of  this  section  are 
applicable  in  determining  whether 
section  410(b)  is  satisfied  by  a  plan  that 
is  subject  to  section  410(b)  (including  by 
virtue  of  5  1410(b)-2(e))  and  is 
maintained  by  an  employer  that  is 
exempt  from  tax  under  Subtitle  A  of  the 
Internal  Revenue  Code  (including  a 
governmental  plan  within  the  meaning 
of  section  414(d)). 

[i\)  Additional  rules.  [Reserved] 

(6)  Testing  year  basis  of  application — 
(i)  Section  414(r).  Whether  an  employer 
is  treated  as  operating  qualified 
separate  lines  of  business  under  section 
414(r)  in  accordance  with  paragraph  (b) 
of  this  section  is  determined  on  a  year- 
by-year  basis  with  respect  to  the  testing 
year.  It  is  therefore  possible  for  an 
employer  to  satisfy  paragraph  (b)  of  this 
section  for  one  testing  year  and  to  fail  to 
satisfy  it  for  another  testing  year.  It  is 
also  possible  for  an  employer  to  satisfy 
paragraph  (b)  of  this  section  for  two 
testing  years  but  to  have  designated  its 
lines  of  business  differently  in  each  of 
those  two  testing  years.  In  determining 
whether  an  employer  satisfies 
paragraph  (b)  of  this  section  for  a  testing 


year,  the  requirements  of  that  paragraph 
are  applied  solely  with  respect  to  the 
testing  year.  Thus,  all  property  and 
ser\'ices  provided  by  the  employer  to  its 
customers  during  the  testing  year  must 
be  provided  exclusively  by  portions  of 
the  employer  that  for  the  testing  year 
constitute  qualified  separate  lines  of 
business.  Furthermore,  each  employee  of 
the  employer  must  respectively  be 
treated  as  an  employee  of  one  and  only 
one  of  those  qualified  separate  lines  of 
business  for  all  purposes  with  respect  to 
the  testing  year. 

(ii)  Sections  410(b).  401(a)(26).  and 
129(d)(8).  For  purposeV^f  paragraph  (c) 
of  this  section,  relating  re4he  separate 
application  of  sections  410(hl  401(a)(26). 
and  129(d)(8)  to  the  employees  of  a 
qualified  separate  line  of  business,  the 
determination  whether  an  employer 
operates  qualified  separate  lines  of 
business  in  accordance  with  paragraph 
(b)  of  this  section  for  a  testing  year 
generally  applies  for  all  plan  years 
beginning  in  the  testing  year.  Rules  for 
the  separate  application  of  sections 
410(b),  401(a)(26).  and  129(d)(8)  are 
respectively  provided  in  55  1.414(r)-8, 
1.414(r}-9.  and  1.414(r)-10. 

(7)  Averaging  rules.  The  employer  is 
permitted  to  apply  certain  provisions  of 
these  regulations  on  the  basis  of  a 
consecutive-year  average  (not  to  exceed 
five  consecutive  years]  under  the 
averaging  rules  of  5  1.414(r)-ll{c). 

(8)  Definitions.  In  applying  the 
provisions  of  this  section  and  of 

§  §  1.414(r)-2  through  1.414(r)-ll.  the 
definitions  in  55l.414(r)-ll(b)  and 
1.410(b}-9  govern,  unless  otherwise 
provided. 

(9)  Effective — (i)  General  rule.  The 
provisions  of  this  section  and  of 

5  5  1.414(r)-2  through  1.414(r)-ll  apply 
to  plan  years  and  testing  years 
beginning  on  or  after  January  1. 1992. 

(ii)  Reasonable  compliance — (A)  In 
general.  With  respect  to  plan  years 
beginning  before  the  date  on  which  the 
Commissioner  begins  issuing 
determinations  under  section 
414(r)(2)(C),  and  on  or  after  the  first  day 
of  the  first  plan  year  to  which  section 
414(r)  applies  under  section  1112(a)  of 
the  Tax  Reform  Act  of  1986,  an  employer 
is  treated  as  operating  qualified 
separate  lines  of  business  if  the 
employer  reasonably  determines  that  it 
meets  the  requirements  of  section  414(r) 
(other  than  the  requirement  of 
administrative  scrutiny  under  section 
414(r)(2){C)). 

(B)  Determination  of  reasonable 
compliance.  Whether  an  employer 
reasonably  determines  that  it  meets  the 
requirements  of  section  414(r)  generally 
will  be  determined  on  the  basis  of  all 
relevant  facts  and  circumstances, 
including  the  extent  to  which  the 


employer  has  resolved  unclear  issues  in 
its  favor.  For  the  period  described  in 
paragraph  (d)(9)(ii)(A)  of  this  section, 
the  internal  Revenue  Service  will 
consider  the  employer's  compliance 
with  the  terms  of  these  final  regulations 
(other  than  the  requirement  of 
administrative  scrutiny  under  paragraph 
(b)(2)(iv)(D)  of  this  section)  to  constitute 
a  reasonable  determination  that  the 
employer  meets  the  requirements  of 
section  414(r)  (other  than  the 
requirement  of  administrative  scrutiny 
under  section  414(r)(2)(C)). 

(C)  Effect  on  other  plans.  If  an 
employer  sponsors  a  plan  that  has  a  plan 
year  beginning  within  the  penod 
described  in  paragraph  (d)(9)(ii)(A)  of 
this  section,  the  employer's  reasonable 
determination  of  its  qualified  separate 
lines  of  business  for  the  testing  year  in 
which  that  plan  year  begins,  and  the 
allocation  of  employees  to  those 
qualified  separate  lines  of  business, 
must  also  be  used  for  purposes  of 
applying  5  1.414(r)-8  and  5  1.414(r)-9  for 
plan  years  that  begin  in  that  testing  year 
but  after  the  end  of  the  period  described 
in  paragraph  (d)(9)(ii)(A)  of  this  section. 

(e)  Additional  rules.  The 
Commissioner  may.  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  necessary  or 
appropriate  in  applying  the  qualified 
separate  line  of  business  requirements 
of  section  414(r).  These  additional  rules 
may  include,  for  example,  new  safe 
harbors  in  5  1.414(r)-5  and  new 
conditions  under  which  an  individual 
determination  may  be  requested  under 
5  1.414(r)-6. 

5  1.414(r>-2    Um  of  businms. 

(a)  General  rule.  A  line  of  business  is 
a  portion  of  an  employer  that  is 
identified  by  the  property  or  services  it 
provides  to  customers  of  the  employer. 
For  this  purpose,  an  employer  is 
permitted  to  determine  its  lines  of 
business  by  designating  the  property  or 
services  that  each  of  its  lines  of  business 
provides  to  customers  of  the  employer. 
Paragraph  (b)  of  this  section  explains 
how  an  employer  determines  its  lines  of 
business  for  a  testing  year.  Paragraph  (c) 
of  this  section  provides  examples 
illustrating  the  apphcation  of  this 
section. 

(b)  Employer  determination  of  its 
lines  of  business — (1)  In  general.  An 
employer  determines  its  lines  of 
business  for  a  testing  year  first  by 
identifying  all  the  property  and  services 
it  provides  to  its  customers  during  the 
testing  year,  and  then  by  designating 
which  portion  of  the  property  and 
services  is  provided  by  each  of  its  lines 
of  business. 

(2)  Property  and  services  provided  to 
customers.  Property,  whether  real  or 
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personal,  tangible  or  intangible,  is 
provided  by  an  employer  to  a  customer 
during  a  testing  year  if  the  employer 
provides  the  property  to  or  on  behalf  of 
the  customer  during  the  testing  year  for 
consideration.  Similarly,  services  are 
provided  by  an  employer  to  a  customer 
during  a  testing  year  if  the  employer 
renders  the  services  to  or  on  behalf  of 
the  customer  during  the  testing  year  for 
consideration.  An  individual  item  of 
property  or  service  is  taken  into  account 
under  this  paragraph  (b)(2)  only  if  the 
employer  provides  the  item  during  the 
testing  year  to  a  person  other  than  the 
employer  in  the  ordinary  course  of  a 
trade  or  business  conducted  by  the 
employer  during  the  testing  year,  and 
the  person  to  whom  the  employer 
provides  the  item  is  acting  in  the 
capacity  as  a  customer  of  the  employer. 
It  is  not  necessary  that  both  property  or 
services  actually  be  provided,  and 
consideration  for  the  property  or 
services  actually  be  paid,  during  the 
current  testing  year.  For  an  employer  to 
be  considered  to  provide  property  and 
services  to  customers  for  consideration 
during  a  testing  year  under  this 
paragraph  (b)(2).  it  is  sufficient  that:  The 
property  or  services  actually  be 
provided  to  customers  during  the  testing 
year:  the  consideration  actually  be  paid 
by  customers  during  the  testing  year;  or 
the  employer  actually  incur  significant 
costs  during  the  testing  year  associated 
with  the  provision  of  the  property  or 
services  to  a  specified  customer  or 
specified  customers. 

(3)  Employer  designation — (i)  In 
general.  Once  the  employer  has 
identified  all  the  property  and  services  it 
provides  to  its  customers  during  the 
testing  year  under  paragraph  (b)(2)  of 
this  section,  the  employer  determines  its 
lines  of  business  for  the  testing  year  by 
designating  which  portion  of  those 
property  and  services  is  provided  by 
each  of  its  lines  of  business.  For  this 
purpose,  the  employer  must  apportion 
all  the  property  and  services  identified 
under  paragraph  (b)(2)  of  this  section 
among  its  lines  of  business.  An 
employer  generally  is  not  required  to 
designate  its  lines  of  business  for  the 
testing  year  in  the  same  manner  as  it 
designates  its  lines  of  business  for  any 
other  testing  year. 

(ii)  Ability  to  combine  unrelated  types 
of  property  or  services  in  a  single  line  of 
business.  For  purposes  of  this  paragraph 
(b)(3),  there  is  no  requirement  that  a  line 
of  business  provide  only  one  type  of 
property  or  service,  or  only  related  types 
of  property  or  services.  Nor  is  there  any 
requirement  that  a  line  of  business 
provide  solely  property  or  solely 
services.  Thus,  the  employer  is 


permitted  to  combine  in  a  single  line  of 
business  dissimilar  types  of  property  or 
services  that  are  otherwise  unrelated  to 
one  another. 

(iii)  Ability  to  separate  related  types 
of  property  or  services  into  two  or  more 
lines  of  business.  For  purposes  of  this 
paragraph  (b)(3).  there  is  no  requirement 
that  all  property  or  services  of  related 
types  or  the  same  type  be  provided  by  a 
single  hne  of  business.  Thus,  the 
employer  is  permitted  to  designate  two 
or  more  lines  of  business  that  provide 
related  types  of  property  or  services,  or 
the  same  type  of  property  or  service.  An 
employer  might  designate  two  or  more 
hnes  of  business  that  provide  property 
or  services  of  related  types  or  the  same 
type,  for  example,  where  the  lines  of 
business  manufacture,  prepare,  or 
provide  the  property  or  services  in 
different  geographic  areas  (e.g.,  in 
different  regions  of  the  country  or  the 
world),  or  at  different  levels  in  the  chain 
of  commercial  distribution  (e.g.. 
wholesale  versus  retail),  or  in  different 
types  of  transactions  (e.g.  sale  versus 
lease),  or  for  different  types  of 
customers  (e.  g..  governmental  versus 
private),  or  subject  to  different  legal 
constraints  (e.  g.,  regulated  versus 
unregulated),  or  if  the  lines  of  business 
have  developed  differently  (e.g..  one  line 
of  business  was  acquired  while  another 
line  of  business  developed  infernally). 
Notwithstanding  the  foregoing,  an 
employer  is  not  permitted  to  designate 
two  or  more  lines  of  business  that 
provide  property  or  services  of  related 
t>-pes  or  the  same  type,  if  the  employer's 
designation  is  unreasonable.  An 
employer's  designation  would  be 
unreasonable,  for  example,  if  the 
designation  separated  two  types  of 
property  or  services  in  different  lines  of 
business,  but  the  employer  did  not 
provide  those  types  of  property  or 
services  separately  from  one  another  to 
its  customers.  Similarly,  an  employer's 
designation  would  be  unreasonable  if  it 
separated  two  types  of  property  or 
services  in  different  lines  of  business, 
but  the  provision  of  one  type  of  property 
or  service  was  merely  ancillary  or 
incidental  to.  or  regularly  associated 
with,  the  provision  of  the  other  type  of 
property  or  service.  See  generally 
§  1.414(r)-l(d)(2)  (requiring  an 
employer's  operation  of  qualified 
separate  lines  of  business  to  be  for  bona 
fide  business  reasons). 

(iv)  Affiliated  service  groups.  An 
employer  is  not  permitted  to  designate 
its  lines  of  business  in  a  manner  that 
results  in  separating  employees  of  an 
affiliated  service  group  (within  the 
meaning  of  section  414(m))  from  other 


employees  of  the  employer.  See  section 
414(r)(8). 

(c)  Examples— H)  In  general. 
Paragraphs  (c)(2)  and  (c)(3)  of  this 
section  provide  examples  that  illustrate 
the  application  of  this  section. 

(2)  Examples  illustrating  employer 
designation.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)(3)  of  this  section  relating  to  an 
employer's  designation  of  the  property 
or  services  provided  to  customers  by 
each  of  its  lines  of  business. 

Example  1.  Employer  A  is  a  domestic 
conglomerate  engaged  in  the  manufacture 
and  sale  of  consumer  food  and  beverage 
products  and  the  provision  of  data  processing 
services  to  private  industry.  Employer  A 
provides  no  other  property  or  services  to  its 
customers.  Pursuant  to  paragraph  (b)(3]  of 
this  section,  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  products,  a 
second  providing  all  its  consumer  beverage 
products,  and  a  third  providing  all  its  data 
processing  services.  Employer  A  has  three 
lines  of  business  for  purposes  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  A 
determines  that  neither  the  consumer  food 
products  line  of  business  nor  the  consumer 
beverage  products  line  of  business  would 
satisfy  the  separateness  criteria  of  8l-414(r)-3 
for  recognition  as  a  separate  line  of  business. 
Accordingly,  pursuant  to  paragraph  (b)(3)  of 
this  section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  between  only  two  lines  of 
business,  one  providing  all  its  consumer  food 
and  beverage  products,  and  a  second 
providing  all  its  data  processing  services. 
Employer  A  has  two  lines  of  business  for 
purposes  of  this  section. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  except  that  Employer  A  also 
owns  and  operates  a  regional  conunuter 
airline,  a  professional  basketball  team,  a 
pharmaceutical  manufacturer,  and  a  leather 
tanning  company.  Pursuant  to  paragraph 
(b)(3)  of  this  section.  Employer  A  apportions 
all  the  property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  and  beverage 
products,  a  second  providing  all  its  data 
processing  services,  and  a  third  providing  all 
the  other  property  and  services  provided  to 
customers  through  Employer  A's  regional 
commuter  airline,  professional  basketball 
team,  pharmaceutical  manufacturer,  and 
leather  tanning  company.  Even  though  the 
third  line  of  business  includes  dissimilar 
types  of  property  and  services  that  are 
otherwise  unrelated  to  one  another, 
paragraph  (b)(3)(ii)  of  this  section  permits 
Employer  A  to  combine  these  property  and 
services  in  a  single  line  of  business.  Employer 
A  has  three  lines  of  business  for  purposes  of 
this  section. 

Example  4.  The  facts  are  the  same  as  in 
Example  2.  except  that  Employer  A  has 
recently  acquired  Corporation  L,  whose  only 
product  is  a  well-known  brand  of  gourmet  ice 
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employees  of  the  employer.  See  section 
414(r)(8). 

(c)  Examples— [\]  In  general. 
Paragraphs  (c)(2)  and  (c)(3)  of  this 
section  provide  examples  that  illustrate 
the  application  of  this  section. 

(2)  Examples  illustrating  employer 
designation.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)(3)  of  this  section  relating  to  an 
employer's  designation  of  the  property 
or  services  provided  to  customers  by 
each  of  its  lines  of  business. 

Example  1.  Employer  A  is  a  domestic 
conglomerate  engaged  in  the  manufacture 
and  sale  of  consumer  food  and  beverage 
products  and  the  provision  of  data  processing 
services  to  private  industry.  Employer  A 
provides  no  other  property  or  services  to  its 
customers.  Pursuant  to  paragraph  (b)(3]  of 
this  secUon,  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  products,  a 
second  providing  all  its  consumer  beverage 
products,  and  a  third  providing  all  its  data 
processing  services.  Employer  A  has  three 
lines  of  business  for  purposes  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  I  except  that  Employer  A 
determines  that  neither  the  consumer  food 
products  line  of  business  nor  the  consumer 
beverage  products  line  of  business  would 
satisfy  the  separateness  criteria  of  §1.414(r}-3 
for  recognition  as  a  separate  line  of  business. 
Accordingly,  pursuant  to  paragraph  (b)(3)  of 
this  section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  between  only  two  lines  of 
business,  one  providing  all  its  consumer  food 
and  beverage  products,  and  a  second 
providing  all  its  data  processing  services. 
Employer  A  has  two  lines  of  business  for 
purposes  of  this  section. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  Employer  A  also 
owns  and  operates  a  regional  commuter 
airline,  a  professional  basketball  team,  a 
pharmaceutical  manufacturer,  and  a  leather 
tanning  company.  Pursuant  to  paragraph 
(bK3)  of  this  section.  Employer  A  apportions 
all  the  property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  and  beverage 
products,  a  second  providing  all  its  data 
processing  services,  and  a  third  providing  all 
the  other  property  and  services  provided  to 
customers  through  Employer  A's  regional 
commuter  airline,  professional  basketball 
team,  pharmaceutical  manufacturer,  and 
leather  tanning  company.  Even  though  the 
third  line  of  business  includes  dissimilar 
types  of  property  and  services  that  are 
otherwise  unrelated  to  one  another, 
paragraph  (b}(3)(ii)  of  this  section  permits 
Employer  A  to  combine  these  property  and 
services  in  a  single  line  of  business.  Employer 
A  has  three  lines  of  business  for  purposes  of 
this  section. 

Example  4.  The  facts  are  the  same  as  in 
Example  2.  except  that  Employer  A  has 
recently  acquired  Corporation  L  whose  only 
product  is  a  well-known  brand  of  gourmet  ice 


cream.  Although  Employer  A  manufactures 
and  sells  other  ice  cream  products,  it  does  not 
manufacture  or  market  the  newly  acquired 
brand  of  gourmet  ice  cream  except  through 
Corporation  L.  Pursuant  to  paragraph  (b)(3)  of 
this  section,  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  only  ttie  newly  acquired  brand  of 
gourmet  ice  cream,  a  second  providing  all  its 
other  consumer  food  and  beverage  products 
(including  the  other  ice  cream  products 
manufactured  and  sold  by  Employer  A)  and  a 
third  providing  all  its  data  processing 
services.  Even  though  the  gourmet  ice  cream 
line  of  business  provides  the  same  type  of 
property  as  the  consumer  food  and  (leverage 
line  of  business  (i.e.,  ice  cream),  paragraph 
(b)(3)(iii)  of  this  section  permits  Employer  A 
to  separate  its  ice  cream  products  between 
two  different  hnes  of  business.  Employer  A 
has  three  lines  of  business  for  purposes  of 
this  section. 

Example  5.  The  facts  are  the  same  as  in 
Example  2.  except  that  Employer  A  operates 
the  data  processing  services  portion  of  its 
business  in  two  separate  subsidiaries,  one 
serving  customers  in  the  eastern  half  of  the 
United  States  and  the  other  serving 
customers  in  the  western  half  of  the  United 
States.  Pursuant  to  paragraph  (b)(3)  of  this 
section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  and  beverage 
products,  a  second  providing  data  processing 
services  to  customers  in  the  eastern  half  of 
the  United  States,  and  a  third  providing  data 
processing  services  to  customers  in  the 
western  half  of  the  United  States.  Even 
though  the  second  and  third  lines  of  business 
provide  the  same  type  of  service  (i.e..  data 
processing  services),  paragraph  (b){3)(iii)  of 
this  section  permits  Employer  A  to  separate 
its  data  processing  services  into  two  lines  of 
business.  Employer  A  has  three  lines  of 
business  for  purposes  of  this  section. 

Example  6.  Employer  B  is  a  diversified 
engineering  firm  offering  civil,  chemical  and 
aeronautical  engineering  services  to 
government  and  private  industry.  Employer  B 
provides  no  other  property  or  services  to  its 
customers.  Employer  B  operates  the 
aeronautical  engineering  serv'ices  portion  of 
its  business  as  two  separate  divisions,  one 
serving  federal  government  customers  and 
the  other  serving  customers  in  private 
industry.  Pursuant  to  paragraph  (b)(3)  of  this 
section.  Employer  B  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  four  Unes  of  business,  one 
providing  all  its  civil  engineering  services,  a 
second  providing  all  its  chemical  engineering 
services,  a  third  providing  aeronautical 
engineering  services  to  federal  government 
customers,  and  a  fourth  providing 
aeronautical  engineering  services  to 
customers  in  private  industry.  Even  though 
the  third  and  fourth  lines  of  business  include 
the  same  type  of  service  (i.e..  aeronautical 
engineering  services),  paragraph  (b)(3Kiii)  of 
this  section  permits  Ernployer  B  to  separate 
its  aeronautical  engineering  services  into  two 
lines  of  business.  Employer  6  has  four  lines  of 
business  for  purposes  of  this  section. 

Example  7.  Among  its  other  business 
activities.  Empioyer  C  manufacturers 


industrial  diesel  generators.  At  no  additional 
cost  to  its  buyers.  Employer  C  warrants  the 
proper  functioning  of  its  diesel  generators  for 
a  one-year  period  following  sale.  Pursuant  to 
its  warranty.  Employer  C  provides  labor  and 
parts  to  repair  or  replace  any  components 
that  malfunction  within  the  one-year 
warranty  period.  Because  Employer  C  does 
not  provide  the  industrial  diesel  generators, 
on  the  one  hand,  and  the  warranty  repair 
services  and  replacement  parts,  on  the  other 
hand,  separately  from  one  another  to  its 
customers,  under  paragraph  tb}(3)(i«i)  of  this 
section  it  would  be  unreasonable  for 
Employer  C  to  separate  these  property  and 
services  in  different  lines  of  business. 

Example  8.  Among  its  other  business 
activities.  Employer  D  leases  office 
photocopying  equipment.  Employer  D  also 
provides  photo-copying  supplies  and  repair 
services  to  its  lessees  for  a  separate  charge. 
Employer  D  generally  does  not  provide  such 
supplies  and  repair  services  to  persons  other 
than  its  lessees.  Lessees  of  Employer  D's 
equipment  are  permitted  to  use  photo- 
copying supplies  and  repair  services  from 
suppliers  oiher  than  Employer  D.  Because  the 
provision  of  the  photo-copying  supplies  and 
repair  services  are  merely  ancillary  or 
incidental  to  the  provision  of  the  leased 
photo-copiers,  under  paragraph  (b)(3)(iii)  of 
this  section  it  would  be  unreasonable  for 
Employer  D  to  separate  these  property  and 
services  in  different  lines  of  business. 

Example  9.  Employer  E  operates  a  medical 
clinia  TTie  employees  of  the  clinic  include 
physicians,  nurses,  and  laboratory 
technicians,  all  of  whom  participate  in 
providing  medical  and  related  services  to 
patients  of  the  clinia  Under  paragraph 
(b)(3)(iii)  of  this  section,  it  would  be 
unreasonable  for  Employer  E  to  separate  the 
services  of  the  physicians,  nurses,  and 
laboratory  technicians  in  different  lines  of 
business. 

Example  10.  Employer  F  is  a  law  firm.  The 
employees  of  the  firm  include  lawyers, 
paralegals,  and  secretaries,  all  of  whom 
participate  in  rendering  legal  and  related 
services  to  clients  of  the  firm.  Under 
paragraph  (b](3)(iii)  of  this  section,  it  would 
be  unreasonable  for  Employer  F  to  separate 
the  services  of  the  lawyers,  paralegals,  and 
secretaries  in  different  lines  of  business. 

Example  11.  Employer  G  is  a  management 
consulting  firm.  The  employees  of  the  firm 
include  management  consultants,  secretaries, 
and  other  support  staff  personnel,  all  of 
whom  participate  in  rendering  management 
consulting  and  related  services  to  clients  of 
the  firm.  Under  paragraph  (b)(3)(iii)  of  this 
section,  it  would  be  unreasonable  for 
Employer  G  to  separate  the  services  of  the 
management  consultants,  secretaries,  and 
other  support  staff  personnel  in  different  lines 
of  business. 

(3)  Examples  illustrating  property  and 
services  provided  to  customers.  The 
following  examples  illustrate  the 
application  of  paragraph  (b)(2]  of  this 
section  relating  to  property  and  services 
provided  to  customers  of  the  employer. 

Example  1.  Employer  H  operates  several 
dairy  farms  and  dairy  product  processing 
plants.  The  dairy  farms  provide  their  entire 


output  of  milk  and  milk  by-products  to 
Employer  H's  dairy  product  processing 
plants.  Under  paragraph  (b)(2)  of  this  section, 
the  dairy  farms'  provision  of  milk  and  milk 
by-products  to  the  dairy  product  processing 
plants  does  not  constitute  the  provision  of 
property  or  services  to  customers  of 
Employer  H.  because  the  milk  and  milk  by- 
products are  not  provided  to  a  person  other 
than  Employer  H. 

Example  2  The  facts  are  the  same  as  in 
Example  1.  except  that  the  dairy  farms  also 
sell  milk  and  miik  by-products  to  retail 
distributors  unrelated  to  Employer  H. 
Although  the  dairy  farms'  provision  of  milk 
and  milk  by-products  to  Employer  H's  dairy 
product  processing  plants  does  not  constitute 
the  provision  of  property  or  services  to 
customers  of  Employer  H.  the  dairy  farms' 
provision  of  milk  and.  milk  by-products  to 
independent  retail  distributors  does 
constitute  the  provision  of  property  or 
services  to  customers  of  Employer  H  under 
paragraph  (b)(2]  of  this  section. 

Example  3.  Among  its  other  business 
activities.  Employer )  manufactures 
automobiles.  Employer )  operates  a  cafeteria 
at  one  of  its  automobile  manufacturing 
facilities.  The  cafeteria  is  intended  primarily 
for  use  by  employees  of  Employer ).  but 
nonemployees  are  not  prohibited  from  using 
the  cafeteria.  The  cafeteria  charges  the  same 
prices  to  employees  and  non-employees. 
Under  paragraph  (b)(2)  of  this  section,  the 
provision  of  cafeteria  services  to  employees 
of  Employer )  does  not  constitute  the 
provision  of  property  or  services  to  customers 
of  Employer ).  because  the  cafeteria  scr\'ices 
are  provided  to  the  employees  in  their 
capacity  as  employees  of  Employer  J  and  not 
as  customers  of  Employer  |. 

Example  4.  Employer  K  sells  books  and 
periodicals  to  members  of  the  public  and 
provides  telecommunications  services  to 
private  industry.  Employer  K  periodically 
acquires  and  disposes  of  businesses  in  both 
asset  and  stock  transactions.  In  addition,  for 
its  own  investment  purposes.  Employer  K 
acquires  and  disposes  of  corporate  and  other 
securities.  Under  paragraph  (b)(2)  of  this 
section,  the  sale  by  Employer  K  of  businesses 
and  investment  securities  does  not  constitute 
the  provision  of  property  or  services  to 
customers  of  Employer  K,  because  the  sales 
are  not  made  in  the  ordinary  course  of  a 
trade  or  business  conducted  by  Employer  K. 
However,  the  sale  of  published  materials  and 
the  provision  of  telecommunications  services 
to  persons  unrelated  to  Employer  K  does 
constitute  the  provision  of  property  or 
services  to  customers  of  Employer  K. 

Example  5.  Employer  L  is  active  in  the 
financial  services  industry.  Subsidiar>'  1  of 
Employer  L  is  a  brokerage  firm  that  is 
regulated  as  a  broker-dealer  under  applicable 
federal  and  state  law.  In  its  capacity  as  a 
dealer.  Subsidiary  1  holds  in  its  own 
inventory  securities  of  unrelated  corporations 
and  regularly  sells  these  securities  to 
unrelated  persons.  Under  paragraph  (b)(2)  of 
this  section,  the  sale  by  Subsidiary  1  of  the 
securities  to  unrelated  persons  constitutes  the 
provision  of  property  or  services  to  customers 
of  Employer  L.  because  the  sales  are  made  in 
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the  ordinary  course  of  Subsidiarj'  I's  trade  or 
business  as  a  broker-dealer. 

Example  ft  The  facts  are  the  same  as  in 
Example  5.  Subsidiary  2  of  Employer  L  is  an 
insurance  company  that  is  regulated  under 
applicable  state  insurance  laws.  In  managing 
its  investments,  Subsidiary  2  regularly  makes 
use  of  the  brokerage  services  of  Subsidiary  1 
(which  Subsidiary  1  regularly  provides  to 
unrelated  persons  as  well).  Under  paragraph 
(b)(2)  of  this  section.  Subsidiary  I's  provision 
of  brokerage  services  to  Subsidiary  2  does 
not  constitute  the  provision  of  property  or 
services  to  customers  of  Employer  L,  because 
the  brokerage  services  are  not  provided  to  a 
person  other  than  Employer  L.  However, 
Subsidiary  Is  provision  of  brokerage 
services  to  unrelated  persons  does  constitute 
the  provision  of  property  or  services  to 
customers  of  Employer  L. 

Example  7.  Employer  M  is  a  shipbuilder.  In 
8  testing  year.  Employer  M  enters  into  a 
contract  with  a  customer  to  construct  a  new 
cargo  ship  for  delivery  two  years  later. 
Employer  M  incurs  significant  costs  designing 
and  planning  for  the  production  of  the  new 
ship  during  the  testing  year,  but  receives  no 
payments  from  the  customer  during  that  year. 
Under  paragraph  (b)(2)  of  this  section. 
Employer  M  is  treated  as  providing  the  cargo 
ship  to  the  customer  during  the  testing  year. 

Example  8.  The  facts  are  the  same  as  in 
Example  7.  except  that,  pursuant  to  a  request 
from  the  customer.  Employer  M  also  incurred 
significant  costs  developing  a  prototype  and 
submitting  a  bid  on  the  new  cargo  ship  in  the 
prior  testing  year,  and  that  these  costs  were 
not  reimbursed  by  the  customer.  Under 
paragraph  (b)(2)  of  this  section.  Employer  M 
is  also  treated  as  providing  the  cargo  ship  to 
the  customer  iri  the  prior  testing  year. 

§  1.414<r)-3    Separate  line  of  business. 

(a)  General  rule.  A  separate  line  of 
business  is  a  line  of  business  (as 
determined  under  §  1.414{r)-2)  that  is 
organized  and  operated  separately  from 
the  remainder  of  the  employer. 
Paragraph  (b)  of  this  section  sets  forth 
the  rules  for  determining  whether  a  line 
of  business  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer.  Paragraph  (c)  of  this  section 
provides  certain  supplementary  rules 
necessary  to  apply  the  requirements  of 
paragraph  (b)  of  this  section,  as  well  as 
examples  illustrating  the  application  of 
those  requirements.  Paragraph  (d)  of  this 
section  provides  an  optional  rule  for 
lines  of  business  that  are  vertically 
integrated. 

(b)  Separate  organization  and 
operation — (1)  In  general.  A  line  of 
business  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer  for  a  testing  year  only  if  it 
satisfies  all  the  requirements  of 
paragraphs  (b)(2)  through  (b)(5)  of  this 
section  for  the  testing  year. 

(2)  Separate  organizational  unit.  The 
hne  of  business  must  be  formally 
organized  as  a  separate  organizational 
unit  or  group  of  separate  organizational 


units  within  the  employer.  For  this 
purpose,  an  organizational  unit  is  a 
corporation,  partnership,  division,  or 
other  unit  having  a  similar  degree  of 
organizational  formality.  This 
requirement  must  be  satisfied  on  every 
day  of  the  testing  year. 

(3)  Separate  financial  accountability. 
The  line  of  business  must  be  a  separate 
profit  center  or  group  of  separate  profit 
centers  within  the  employer.  This 
requirement  must  be  satisfied  on  every 
day  of  the  testing  year.  In  addition,  the 
employer  must  maintain  books  and 
records  that  provide  separate  revenue 
and  expense  information  that  is  used  for 
internal  planning  and  control  with 
respect  to  each  profit  center  comprising 
the  line  of  business. 

(4)  Separate  employee  workforce.  The 
line  of  business  must  have  its  own 
separate  employee  workforce.  A  line  of 
business  has  its  own  separate  employee 
workforce  only  if  at  least  90  percent  of 
the  employees  who  provide  services  to 
the  line  of  business  are  substantial 
service  employees  with  respect  to  the 
line  of  business.  See  paragraph  {c)(2)  of 
this  section  to  determine  how  the 
percentage  in  the  preceding  sentence  is 
calculated  for  the  testing  year. 

(5)  Separate  management.  The  line  of 
business  must  have  its  own  separate 
management.  A  line  of  business  has  its 
own  separate  management  only  if  at 
least  80  percent  of  the  employees  who 
are  top-paid  employees  with  respect  to 
the  line  of  business  are  substantial- 
service  employees  with  respect  to  the 
line  of  business.  See  paragraph  (c)(3)  of 
this  section  to  determine  how  the 
percentage  in  the  preceding  sentence  is 
calculated  for  the  testing  year. 

(c)  Supplementary  rules — (1)  In 
general.  This  paragraph  (c)  provides 
certain  supplementary  rules  necessary 
to  apply  the  requirements  of  paragraph 
(b)  of  this  section,  as  well  as  examples 
illustrating  the  application  of  those 
requirements. 

(2)  Determination  of  separate 
employee  workforce.  The  percentage  in 
paragraph  (b)(4)  of  this  section  is  the 
fraction  (expressed  as  a  percentage) — 

(i)  The  numerator  of  which  is  the 
number  of  substantial-service 
employees  with  respect  to  the  line  of 
business  within  the  meaning  of 
§  1.414(r)-ll(b)(2);  and 

(ii)  The  denominator  of  which  is  the 
total  number  of  employees  who  provide 
services  to  the  line  of  business  within 
the  meaning  of  paragraph  (c)(5)  of  this 
section. 

(3)  Determination  of  separate 
management.  The  percentage  in 
paragraph  (b)(5)  of  this  section  is  the 
fraction  (expressed  as  a  percentage) — 


(i)  The  numerator  of  which  is  the 
number  of  employees  who  are  both  top- 
paid  employees  and  substantial-service 
employees  with  respect  to  the  line  of 
business  within  the  meaning  of 
§  1.414(r)-ll(b)(3)  and  (2),  respectively; 
and 

(ii)  The  denominator  of  which  is  the 
total  number  of  top-paid  employees  with 
respect  to  the  line  of  business  within  the 
meaning  of  §  1.414(r)-ll(b)(3). 

(4)  Employees  taken  into  account — (i) 
General  rule.  For  purposes  of  applying 
this  paragraph  (c),  only  employees  who 
are  employees  of  the  employer  on  the 
first  testing  day  are  taken  into  account. 
For  this  purpose,  there  are  no 
excludable  employees  (except  as 
provided  in  paragraph  (c)(4)(ii)  of  this 
section).  Consequently,  all  employees 
who  are  employees  on  the  first  testing 
day  are  taken  into  account,  including 
collectively  bargained  employees.  For 
the  definition  of  "first  testing  day,"  see 
§  1.414(r)-ll(b){7). 

(ii)  Exclusion  of  certain  nonresident 
aliens.  For  purposes  of  determining  the 
fractions  in  paragraphs  (c)(2)  and  {c)(3) 
of  this  section  with  respect  to  a  line  of 
business,  an  employer  is  permitted  to 
exclude  all  employees  who  are 
described  in  section  410(b)(3)(C)  (i.e.. 
nonresident  aliens  who  receive  no 
earned  income  within  the  meaning  of 
section  911(d)(2)  from  the  employer  that 
constitutes  income  from  sources  within 
the  United  States  within  the  meaning  of 
section  861(a)(3))  who  are  substantial- 
service  employees  with  respect  to  that 
line  of  business  within  the  meaning  of 
§  1.414(r)-ll(b)(2).  Thus,  for  example,  if 
a  nonresident  alien  employee  described 
in  the  preceding  sentence  provides  75 
percent  of  the  employee's  services  to 
one  line  of  business,  and  25  percent  to 
another  line  of  business,  the  employer  is 
permitted  to  disregard  the  employee  in 
determining  the  separate  workforce  and 
separate  management  fractions  in 
paragraphs  (c)(2)  and  {c)(3)  of  this 
section  with  respect  to  the  first  line  of 
business,  but  not  the  second  line  of 
business. 

(5)  Services  taken  into  account — (i) 
Provision  of  services  to  a  line  of 
business.  An  employee  provides 
services  to  a  line  of  business  if  more 
than  a  negligible  portion  of  the 
employee's  services  contributes  to 
providing  the  property  or  services 
provided  by  the  line  of  business  to 
customers  of  the  employer.  All  of  the 
services  of  each  employee  who  provides 
services  to  the  employer  contribute, 
whether  directly  or  indirectly,  to  the 
provision  of  property  or  services  to 
customers  of  the  employer,  and 
therefore  each  employee  who  provides 
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(i)  The  numerator  of  which  is  the 
number  of  employees  who  are  both  top- 
paid  employees  and  substantial-service 
employees  with  respect  to  the  line  of 
business  within  the  meaning  of 
§  1.414(r)-ll(b)(3)  and  (2),  respectively; 
and 

(ii)  The  denominator  of  which  is  the 
total  number  of  top-paid  employees  with 
respect  to  the  line  of  business  within  the 
meaning  of  S  1.414(r)-ll(b)(3). 

(4)  Employees  taken  into  account— (\) 
General  rule.  For  purposes  of  applying 
this  paragraph  (c).  only  employees  who 
are  employees  of  the  employer  on  the 
first  testing  day  are  taken  into  account. 
For  this  purpose,  there  are  no 
excludable  employees  (except  as 
provided  in  paragraph  (c)(4)(ii)  of  this 
section).  Consequently,  all  employees 
who  are  employees  on  the  first  testing 
day  are  taken  into  account,  including 
collectively  bargained  employees.  For 
the  definition  of  "first  testing  day,"  see 
§  1.414(r)-ll(b)(7). 

(ii)  Exclusion  of  certain  nonresident 
aliens.  For  purposes  of  determining  the 
fractions  in  paragraphs  (c)(2)  and  (c)(3) 
of  this  section  with  respect  to  a  line  of 
business,  an  employer  is  permitted  to 
exclude  all  employees  who  are 
described  in  section  410(b)(3)(C)  (i.e.. 
nonresident  aliens  who  receive  no 
earned  income  within  the  meaning  of 
section  911(d)(2)  from  the  employer  that 
constitutes  income  from  sources  within 
the  United  States  within  the  meaning  of 
section  861(a)(3))  who  are  substantial- 
service  employees  with  respect  to  that 
line  of  business  within  the  meaning  of 
§  1.414(r)-ll(b)(2).  Thus,  for  example,  if 
a  nonresident  alien  employee  described 
in  the  preceding  sentence  provides  75 
percent  of  the  employee's  services  to 
one  line  of  business,  and  25  percent  to 
another  line  of  business,  the  employer  is 
permitted  to  disregard  the  employee  in 
determining  the  separate  workforce  and 
separate  management  fractions  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section  with  respect  to  the  first  line  of 
business,  but  not  the  second  line  of 
business. 

(5)  Services  taken  into  account — (i) 
Provision  of  services  to  a  line  of 
business.  An  employee  provides 
services  to  a  line  of  business  if  more 
than  a  negligible  portion  of  the 
employee's  services  contributes  to 
providing  the  property  or  services 
provided  by  the  line  of  business  to 
customers  of  the  employer.  All  of  the 
services  of  each  employee  who  provides 
services  to  the  employer  contribute, 
whether  directly  or  indirectly,  to  the 
provision  of  property  or  services  to 
customers  of  the  employer,  and 
therefore  each  employee  who  provides 


services  to  the  employer  must  be  treated 
as  providing  more  than  a  negligible 
portion  of  the  employee's  services  to 
one  or  more  lines  of  business  operated 
by  the  employer. 

(ii)  Period  for  which  services  are 
provided.  Only  services  performed  by 
an  employee  during  the  testing  year  that 
contribute  to  providing  the  property  or 
services  provided  by  a  line  of  business 
to  customers  are  taken  into  account.  An 
employee's  services  during  the  testing 
year  are  considered  to  contribute  to 
providing  the  property  or  services 
provided  by  a  line  of  business  to 
customers  of  the  employer  if — 

(A)  The  employee's  services  during 
the  testing  year  contribute  to  providing 
such  property  or  services  to  customers 
of  the  employer  during  the  testing  year; 
or 

(B)  It  is  reasonably  anticipated  that 
the  employee's  services  during  the 
testing  year  will  contribute  to  providing 
such  property  and  services  to  customers 
of  the  employer  after  the  close  of  the 
testing  year. 

(iii)  Determination  of  services.  The 
determination  of  whether  an  employee 
provides  services  to  a  line  of  business, 
and  the  determination  of  the  percentage 
of  an  employee's  services  provided  to  a 
line  of  business,  must  be  made  in  a 
manner  that  is  reasonably  reliable  with 
respect  to  all  employees  and  uniform 
with  respect  to  similarly-situated 
employees. 

(6)  Examples  of  the  separate 
employee  workforce  requirement.  The 
following  examples  illustrate  the 
application  of  the  separate  employee 
workforce  requirement  in  paragraph 
(b)(4)  of  this  section  and  the 
supplementary  rules  of  this  paragraph 
(c).  Unless  otherwise  specified,  it  is 
assumed  that  the  employees  and  their 
services  described  in  these  examples 
are  taken  into  account  under  paragraphs 
(c)  (4)  and  (5)  of  this  section  for  the 
testing  year. 

Example  1.  Employer  A  operates  three 
lines  of  business  as  determined  under 
§  1.414(r)-2.  One  of  Employer  A's  lines  of 
business  manufactures  and  sells  tires  and 
other  automotive  products.  Employee  M  is  a 
lire  press  operator  in  Employer  A's  tire 
factory.  Employee  N  is  the  manager  of  the  tire 
factory.  Under  these  facts,  the  services  of 
Employees  M  and  N  contribute  to  providing 
tires  to  customers  of  Employer  A.  Both 
employees  therefore  provide  services  to 
Employer  A's  tire  and  automotive  products 
line  of  business  within  the  meaning  of 
paragraph  (c)(5)  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  In  addition,  none  of  the  services 
of  Employees  M  and  N  that  contribute  to 
providing  property  or  services  to  customers 
contribute  to  providing  any  property  or 
service  other  than  tires  to  customers  of 


Employer  A.  Under  these  facts.  Employees  M 
and  N  provide  at  least  75  percent  of  their 
respective  services  to  Employer  A'^tire  and 
automotive  products  line  of  business. 
Therefore  Employees  M  and  N  are 
substantial-service  employees  with  respect  to 
Employer  A's  tire  and  automotive  products 
line  of  business  within  the  meaning  of 
S  1.414(r)-ll(b)(2].  and  do  not  provide  any 
ser\-ices  within  the  nieaning  of  paragraph 
(c)(5)  of  this  section  to  any  of  &nployer  As 
other  lines  of  business. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  Employer  A's  second  line  of 
business  manufactures  and  sells  construction 
machinery,  and  Employer  A's  third  line  of 
business  manufactures  and  sells  agricultural 
equipment.  As  part  of  these  lines  of  business. 
Employer  A  operates  a  construction 
machinery  factory  and  an  agricultural 
equipment  factory  on  the  same  site  as  the  tire 
factory  described  in  Example  2.  Employer  As 
facilities  at  the  site  include  a  health  clinic 
and  a  fitness  center  that  serve  the  employees 
of  the  construction  machinery  factory,  the 
agricultural  equipment  factory,  and  the  tire 
factory.  Employee  O  is  a  nurse  in  the  health 
clinic,  and  Employee  P  is  a  fitness  instructor 
in  the  fitness  center.  Both  employees 
therefore  provide  services  within  the  meaning 
of  paragraph  (c)(5)  of  this  section  to  Employer 
A's  tire  and  automotive  products  line  of 
business,  construction  machinery  line  of 
business,  and  agricultural  equipment  line  of 
business.  In  addition,  under  these  facts. 
Employer  A  determines  (in  accordance  with 
paragraph  (c)(5)(iii)  of  this  section)  that 
approximately  33  percent  of  the  services  of 
Employees  O  and  P  are  provided  to  each  of 
Employer  A's  three  lines  of  business.  As  a 
result,  neither  Employee  O  or  P  provide  at 
least  75  percent  of  their  respective  services  to 
any  of  Employer  A's  lines  of  business. 
Therefore,  Employees  O  and  P  are  not 
substantial-service  employees  with  respect  to 
any  of  Employer  A's  three  lines  of  business 
within  the  meaning  of  \  1.414(r}-ll{b)(2). 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  Employee  Q  is  the  president  and 
chief  executive  officer  of  Employer  A  and  is 
responsible  for  reviewing  the  performance  of 
all  Employer  A's  lines  of  business.  Under 
these  facts,  the  services  of  Employee  Q 
contributes  to  providing  property  and 
services  to  customers  of  each  of  Employer 
A's  three  lines  of  business.  Employee  Q 
therefore  provides  services  to  each  of  these 
three  lines  of  business.  Elmployer  A 
determines  (in  accordance  with  paragraph 
(c)(5)(iii)  of  this  section)  that  Employee  Q 
provides  the  following  percentages  of  his 
services  to  Employer  A's  three  lines  of 
business:  tire  and  automotive  products — 40 
percent;  construction  machinery.— 40  percent, 
and  agricultural  equipment — 20  percent. 
Employee  Q  does  not  provide  at  least  75 
percent  of  his  services  to  any  of  Employer  A's 
lines  of  business.  Therefore,  Employee  Q  is 
not  a  substantial-service  employee  with 
respect  to  any  of  Employer  A's  three  lines  of 
business  within  the  meaning  of  S  1.414(r)- 
11(b)(2). 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  except  that  Employer  A  also 
owns  75  percent  of  Corporation  X. 
Corporation  X  is  not  treated  as  part  of 


Employer  A  within  the  meaning  of  S  1.410(b)- 
9.  Employee  R  is  an  accountant  in  the 
accounting  department  of  Employer  A. 
Employee  R  devotes  all  of  his  time  to 
maintaining  the  accounting  iKtoks  and 
records  of  the  tire  and  automotive  products 
line  of  business  of  Employer  A  and  the 
accounting  books  and  records  of  Corporation 
X.  Employer  A  determines  (in  accordance 
with  paragraph  (c)(5)(iii)  of  this  section)  that 
Employee  R  provides  40  percent  of  his 
services  directly  to  the  tire  and  automotive 
products  line  of  business.  Employer  A  also 
determines  (in  accordance  with  paragraph 
(c)(5)(iii)  of  this  section)  that  Employee  R 
provides  the  following  percentages  of  the 
remainder  of  Employee  R's  services  (i.e..  his 
provision  of  services  of  maintaining  the 
accounting  books  and  records  of  Corporation 
X)  indirectly  to  Employer  A's  three  lines  of 
business  by  virtue  of  the  services  he  provides 
to  Corporation  X:  tire  and  automotive 
products — 25  percent:  construction 
machinery — 20  percent,  and  agricultural 
equipment — 15  percent.  Therefore.  Employee 
R  provides  65  percent  of  his  services  to  the 
tire  and  automotive  products  line  of  business 
of  Employer  A  (i.e..  40  percent  directly  and  25 
percent  indirectly). 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  Employee  S  is  a  lawyer  in  the 
legal  department  located  at  the  headquarters 
who  devotes  all  her  time  to  product  liability 
suits  filed  against  the  construction  machinery 
line  of  business.  Under  these  facts,  the 
services  of  Employee  S  contribute  to 
providing  property  and  services  to  customers 
of  Employer  A  in  the  construction  machinery 
line  of  business,  and  therefore  Employee  S 
provides  services  to  that  line  of  business. 
Because  Employee  S's  services  do  not 
contribute  to  providing  property  or  services 
in  any  other  of  Employer  A's  lines  of  business 
within  the  meaning  of  paragraph  (c)(5)  of  this 
section,  Employee  S  provides  more  than  75 
percent  of  her  services  to  the  construction 
machinery  line  of  business  and  therefore  is  a 
substantial-service  employee  with  respect  to 
Employer  As  construction  machinery  line  of 
business  within  the  meaning  of  {  1.414(r)- 
11(b)(2). 

Example  7.  The  facts  are  the  same  as  in 
Example  6.  Employer  A  also  maintains  a 
separate  facility  that  houses  a  centralized 
procurement,  marketing,  and  billing  operation 
for  all  of  its  lines  of  business.  None  of  the 
procurement,  marketing,  or  billing  employees 
specializes  in  any  particular  line  of  business. 
Under  these  facts,  the  services  of  the 
procurement,  marketing,  and  billing 
employees  contribute  to  providing  property 
and  services  to  customers  of  Employer  A  in 
each  of  Employer  A's  three  lines  of  business. 
Employer  A  determines  (in  accordance  with 
paragraph  (c)(5)(iii)  of  this  section)  that  each 
of  the  procurement,  marketing,  and  billing 
employees  provides  approximately  an  equal 
proportion  of  their  services  to  each  of 
Employer  A's  three  lines  of  business.  These 
employees  therefore  provide  services  to  all  of 
Employer  A's  lines  of  business  within  the 
meaning  of  paragraph  (c)(5)  of  this  section. 
However,  none  of  them  provides  at  least  75 
percent  of  his  services  to  any  line  of  business. 
Therefore,  these  employees  are  not 


63444 


Federal  Register  /  Vol.  56.  No.  233  /  Wednesday.  December  4?  1991  /  Rules  and  Regulations 


substantial-service  employees  with  respect  to 
any  of  Employer  As  three  lines  of  business 
within  the  meaning  of  J  1.414(rHllb)(2). 
Example  8.  The  facts  are  the  same  as  in 
Example  7.  Employee  T  works  for  the 
construction  machinery  line  of  business. 
During  the  testing  year,  he  is  temporarily 
detailed  to  the  agricultural  equipment  line  of 
business.  His  temporary  detail  Lasts  for  one 
week,  after  which  he  returns  to  his  regular 
duties  with  the  construction  machinery  line 
of  business.  Under  these  facts.  Employee  T 
does  not  provide  more  than  a  negligible 
portion  of  his  services  during  the  testing  year 
to  the  agricultural  equipment  line  of  business. 
Accordingly,  Employee  T  does  not  provide 
services  to  the  agricultural  equipment  line  of 
business  within  the  meaning  of  paragraph 
(c)(5)  of  this  section.  In  addition,  because 
Employee  T  provides  at  least  75  percent  of 
his  services  to  the  construction  machinery 
line  of  business.  Employee  T  is  a  substantial- 
service  employee  with  respect  to  Employer 
A's  agricultural  equipment  line  of  business 
within  the  meaning  of  \  1.414(r)-ll[b](2). 
Example  9.  The  facts  are  the  same  as  in 
Example  8,  except  that,  during  the  testing 
year  but  before  the  first  testing  day. 
Employee  T  retires  from  employment  with 
Employer  A.  Under  paragraph  (c)(5)(!i]  of  this 
section.  Employee  T  is  not  taken  into  accoimt 
in  determining  whether  Employer  A's 
construction  machinery  line  of  business  has 
its  own  separate  employee  workforce  within 
the  meaning  of  paragraph  (b)(4)  of  this 
section. 

Example  10.  Employer  B  is  a  multinational 
controlled  group  of  corporations  that  engages 
in  the  exploration,  production,  refining,  and 
marketing  of  petrochemical  products. 
Employer  B  operates  two  lines  of  business  as 
determined  under  S  1.414(r)-2.  The  first  line 
of  business  (the  "exploration,  production,  and 
refining  line  of  business "}  provides 
lubricating  oil.  gasoline,  and  other 
petrochemical  products  to  wholesale 
customers  of  Employer  B  as  well  as  to  the 
second  line  of  business.  The  wholesale 
customers  of  Employer  B  include  independent 
jobbers,  independent  franchisees  that  operate 
retail  filling  stations  under  Employer  B's 
trademark  and  tradename,  as  well  as 
chemical  and  plastics  manufacturers.  The 
second  line  of  business  (the  "retail  marketing 
line  of  business")  pro\ide8  lubricating  oil  and 
gasoline  products  to  retail  customers  of 
Employer  B  through  Riling  stations  owned 
and  operated  by  Employer  B.  Employee  U  is 
an  attendant  at  a  filling  station  owned  and 
operated  by  Employer  B.  Employee  U 
performs  no  other  services  for  Employer  B, 
Under  these  facts.  Employee  U  provides  at 
least  75  percent  of  his  services  to  Employer 
B's  retail  marketing  line  of  business  and 
therefore  is  a  substantial-service  employee 
v.'ith  respect  to  that  line  of  business  within 
the  meaning  of  §  1.414(r)-ll(b)(2).  and  does 
not  provide  any  services  within  the  meaning 
of  paragraph  (c)(5)  of  this  section  to  any  cf 
Employer  B's  other  lines  of  business. 

Example  11.  The  facts  are  the  same  as  in 
Example  10.  Employer  B  operates  a  refinery 
that  produces  lubricating  oil,  gasoline,  and 
other  petrochemical  products.  Employee  V  is 
an  operating  engineer  at  the  refinery  who  is 
involved  at  a  stage  in  the  refining  process 


before  lubricating  oil  and  gasoline  products 
have  been  separated  from  other  types  of 
petrochemical  products.  Employee  V 
performs  no  other  services  for  Employer  B. 
Under  these  facts.  Employee  Vs  services 
contribute  to  providing  property  and  services 
to  customers  of  Employer  B  in  both  the 
exploration,  production,  and  refining  line  of 
business  and  the  retail  marketing  line  of 
business.  Employee  V  therefore  provides 
services  to  both  lines  of  business  within  the 
meaning  of  paragraph  (c)(5)  of  this  section. 
See  paragraph  (d)  of  this  section,  however, 
for  an  optional  rule  for  vertically  integrated 
lines  of  business. 

Example  12.  The  facts  are  the  same  as  in 
Example  11.  Employee  W  is  a  petroleum 
engineer  who  conducts  geological  studies  of 
potential  future  drilling  sites.  Although 
Employee  W's  services  during  the  testing 
year  will  not  contribute  to  providing 
lubricating  oil,  gasoline,  and  other 
petrochemical  products  to  customers  of 
Employer  B  during  the  testing  year,  it  is 
reasonably  anticipated  (in  accordance  with 
paragraph  {c)(5)(ii)(B)  of  this  section)  that  her 
services  during  the  testing  year  will 
contribute  to  providing  such  products  to 
customers  of  Employer  B  after  the  close  of  the 
testing  year.  Under  these  facts,  Employee  W 
provides  her  services  to  both  of  Elmployer  B's 
hnes  of  business  within  the  meaning  of 
paragraph  (c)(5)  of  this  section. 

(7)  Examples  of  the  separate  management 
requirement  The  following  examples 
illustratR  the  application  of  the  separate 
management  requirement  in  paragraph  (b)(5) 
of  this  section  and  the  supplementary  rules  of 
this  paragraph  (c). 

Example  1.  Employer  C  operates  three  lines 
of  business  as  determined  imder  i  1.414(r)-2. 
One  of  its  lines  of  business  is  the  operation  of 
a  chain  of  athletic  equipment  and  apparel 
stores.  Of  Employer  C's  total  workforce, 
10,500  employees  provide  more  than  a 
negligible  amount  of  the  services  they 
provide  to  Employer  C  to  the  athletic 
equipment  and  apparel  stores  line  of 
business,  and  laOOO  of  these  employees 
provide  at  least  25  percent  of  their  services  to 
the  athletic  equipment  and  apparel  stores  line 
of  business,  within  the  meaning  of  paragraph 
(c)(5)  of  this  section.  Of  the  1.000  employees 
who  constitute  the  top  10  percent  by 
compensation  of  these  10.000  employees,  930 
are  substantial-service  employees  with 
respect  to  that  line  of  business.  Because  930 
is  93  percent  of  1.000,  at  least  80  percent  of 
the  top-paid  employees  who  provide  services 
to  the  hne  of  business  are  substantial-service 
employees  with  respect  to  that  line  of 
business.  Employer  C's  athletic  equipment 
and  apparel  stores  line  of  business  therefore 
has  its  ovim  separate  management  and  thus 
satisfies  the  requirement  of  paragraph  (b)(5] 
of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  Employee  X  is  a  vice  president  of 
the  accounting  department  located  at  the 
headquarters,  who  devotes  all  of  his  time 
supervising  the  staff  of  Employer  C's 
accounting  department.  Employer  C 
determines  (in  accordance  with  paragraph 
(c)(5)(iii)  of  this  section)  that  10  percent  of 
Employee  X's  services  contribute  to  providing 


property  and  services  to  customers  of 
Employer  C's  athletic  equipment  and  apparel 
stores  line  of  business  and  45  percent  of 
Employee  X's  services  contribute  to  providing 
property  and  services  to  customers  to  each  of 
Employer  C's  other  two  lines  of  business. 
Because  Employee  X  does  not  provide  at 
least  25  percent  of  his  services  to  Employer 
C's  athletic  equipment  and  apparel  stores  line 
of  business.  Employee  X  is  not  one  of  the 
10,000  employees  described  in  Example  1  and 
therefore  cannot  be  a  top-paid  employee 
within  the  meaning  of  §  1.414(r)-ll (b)(3)  with 
respect  to  the  athletic  equipment  and  apparel 
stores  line  of  business.  Therefore,  Employee 
X  is  not  taken  into  account  in  determining 
whether  the  athletic  equipment  and  apparel 
stores  line  of  business  satisfies  the  separate 
management  requirement  of  paragraph  (b)(5) 
of  this  section. 

Example  3.  Employer  D  operates  four  lines 
of  business  as  determined  under  S  1.414(r)-2. 
One  of  its  lines  of  business  is  a  machine  tool 
shop.  Sixty  of  Employer  D's  employees 
provide  at  least  25  percent  of  their  services  to 
the  machine  tool  shop  line  of  business.  Of  the 
six  employees  who  constitute  the  top  10 
percent  by  compensation  of  those  60 
employees,  four  are  substantial-service 
employees  with  respect  to  the  line  of 
business.  Because  four  is  67  percent  of  six.  80 
percent  of  the  top-paid  employees  with 
respect  to  the  machine  tool  shop  line  of 
business  are  not  substantial-service 
employees  with  respect  to  that  line  of 
business.  Therefore  the  machine  tool  shop 
line  of  business  does  not  satisfy  the  separate 
management  requirement  of  paragraph  (b)(5) 
of  this  section. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  in  addition,  another 
of  Employer  D's  lines  of  business  is  an 
automotive  repair  shop,  and  80  of  Employer 
D's  employees  provide  at  least  25  percent  of 
their  services  to  that  line  of  business. 
Employer  D  combines  the  machine  shop  line 
of  business  with  the  automotive  repair  shop 
line  of  business  and  treats  them  as  a  single 
line  of  business.  As  a  result.  Employer  D  has 
three  lines  of  business  as  determined  under 
5  1.414(r)-2.  Assume  that  150  of  Employer  D's 
employees  provide  more  than  25  percent  of 
their  services  to  the  machine  tool  shop/ 
automotive  repair  shop  line  of  business 
within  the  meaning  of  paragraph  (c)(5)  of  this 
section.  Of  the  15  employees  who  constitute 
the  top  10  percent  by  compensation  of  these 
150  employees,  12  are  substantial-service 
employees  with  respect  to  that  line  of 
business.  Because  12  is  80  percent  of  15.  at 
least  80  percent  of  the  top-paid  employees 
with  respect  to  the  machine  tool  shop/ 
automotive  repair  shop  line  of  business  are 
substantial-service  employees  with  respect  to 
that  line  of  business.  Therefore,  the  machine 
tool  shop/automotive  repair  shop  hne  of 
business  satisfies  the  separate  management 
requirement  of  paragraph  (b)(5)  of  this 
section. 

(d)  Optional  rule  for  vertically 
integrated  lines  of  business — (1)  In 
general  If  two  lines  of  business  satisfy 
the  requirements  of  this  paragraph  (d) 
with  respect  to  a  type  of  property  or 
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property  and  services  to  customers  of 
Employer  C's  athletic  equipment  and  apparel 
stores  line  of  business  and  45  percent  of 
Employee  Xs  services  contribute  to  providing 
property  and  services  to  customers  to  each  of 
Employer  C's  other  two  lines  of  business. 
Because  Employee  X  does  not  provide  at 
least  25  percent  of  his  services  to  Employer 
C's  athletic  equipment  and  apparel  stores  line 
of  business.  Employee  X  is  not  one  of  the 
10,0(X)  employees  described  in  Example  1  and 
therefore  cannot  be  a  top-paid  employee 
within  the  meaning  of  §  1.414(r)-ll (b)(3)  with 
respect  to  the  athletic  equipment  and  apparel 
stores  line  of  business.  Therefore,  Employee 
X  is  not  taken  into  account  in  determining 
whether  the  athletic  equipment  and  apparel 
stores  line  of  business  satisHes  the  separate 
management  requirement  of  paragraph  (b)(5) 
of  this  section. 

Example  3.  Employer  D  operates  four  lines 
of  business  as  determined  under  S  1.414[r}-2. 
One  of  its  lines  of  business  is  a  machine  tool 
shop.  Sixty  of  Employer  D's  employees 
provide  at  least  25  percent  of  their  services  to 
the  machine  tool  shop  line  of  business.  Of  the 
six  employees  who  constitute  the  top  10 
percent  by  compensation  of  those  60 
employees,  four  are  substantial-service 
employees  with  respect  to  the  line  of 
business.  Because  four  is  67  percent  of  six.  80 
percent  of  the  top-paid  employees  with 
respect  to  the  machine  tool  shop  line  of 
business  are  not  substantial-service 
employees  with  respect  to  that  line  of 
business.  Therefore  the  machine  tool  shop 
line  of  business  does  not  satisfy  the  separate 
management  requirement  of  paragraph  (b)(5) 
of  this  section. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  in  addition,  another 
of  Employer  D's  lines  of  business  is  an 
automotive  repair  shop,  and  80  of  Employer 
Ds  employees  provide  at  least  25  percent  of 
their  services  to  that  line  of  business. 
Employer  D  combines  the  machine  shop  line 
of  business  with  the  automotive  repair  shop 
line  of  business  and  treats  them  as  a  single 
line  of  business.  As  a  result.  Employer  D  has 
three  lines  of  business  as  determined  under 
S  1.414(r)-2.  Assume  that  150  of  Employer  D's 
employees  provide  more  than  25  percent  of 
their  services  to  the  machine  tool  shop/ 
automotive  repair  shop  line  of  business 
within  the  meaning  of  paragraph  (c)(5)  of  this 
section.  Of  the  15  employees  who  constitute 
the  top  10  percent  by  compensation  of  these 
150  employees,  12  are  substantial-service 
employees  with  respect  to  that  line  of 
business.  Because  12  is  80  percent  of  15,  at 
least  80  percent  of  the  top-paid  employees 
with  respect  to  the  machine  tool  shop/ 
automotive  repair  shop  line  of  business  are 
substantial-service  employees  with  respect  to 
that  line  of  business.  Therefore,  the  machine 
tool  shop/automotive  repair  shop  line  of 
business  satisfies  the  separate  management 
requirement  of  paragraph  (b)(5)  of  this 
section. 

(d)  Optional  rule  for  vertically 
integrated  lines  of  business — (1)  In 
general.  If  two  lines  of  business  satisfy 
the  requirements  of  this  paragraph  (d) 
with  respect  to  a  type  of  property  or 


service  for  a  testing  year,  the  employer 
is  permitted  to  apply  the  optional  rule  in 
this  paragraph  (d)  for  the  testing  year. 

(2)  Requirements.  Two  lines  of 
business  satisfy  the  requirements  of  this 
paragraph  (d)  with  respect  to  a  type  of 
property  or  service  only  if — 

(i)  One  of  the  lines  of  business  (the 
"upstream  line  of  business")  provides 
property  or  services  to  the  other  line  of 
business  (the  "downstream  line  of 
business"); 

(ii)  The  upstream  line  of  business 
provides  the  same  type  of  property  or 
service  to  customers  of  the  employer  (in 
accordance  with  the  employer's 
designation  for  the  testing  year  under 
§  1.414(r}-2): 

(iii)  The  number  of  units  of  the 
property  or  service  provided  to 
customers  of  the  employer  by  the 
upstream  line  of  business  equals  at  least 
25  percent  of  the  total  number  of  units  of 
the  same  type  of  property  or  service 
provided  by  the  upstream  line  of 
business  to  all  persons  (including 
customers  of  the  employer,  the 
downstream  line  of  business,  and  all 
other  lines  of  business  of  the  employer), 
when  measured  on  a  uniform  basis;  and 

(iv)  The  downstream  line  of  business 
uses,  consumes,  or  substantially 
modifies  the  property  or  service  in  the 
course  of  itself  providing  property  or 
services  to  customers  of  the  employer 
or,  alternatively,  provides  the  property 
or  service  to  customers  of  the  employer 
at  a  different  level  in  the  chain  of 
commercial  distribution  than  the 
upstream  line  of  business  (e.g.,  retail 
versus  wholesale). 

(3)  Optional  rule — fx)  Treatment  of 
employees.  For  purposes  of  determining 
the  lines  of  business  to  which  an 
employee  provides  services  under 
paragraph  (c)(5)  of  this  section,  an 
employee  is  not  treated  as  providing 
services  to  the  downstream  line  of 
business  if — 

(A)  The  employee  is  considered  to 
provide  services  to  the  downstream  line 
of  business  under  paragraph  (c)(5)  of 
this  section  (applied  without  regard  to 
the  optional  rule  in  this  paragraph  (d)); 
and 

(B)  The  employee  is  so  considered 
solely  because  the  employee's  services 
contribute  to  providing  the  property  or 
service  from  the  upstream  line  of 
business  to  the  downstream  line  of 
business. 

(ii)  Purposes  for  which  optional  rule 
applies.  If  an  employee  applies  the 
optional  rule  in  this  paragraph  (d),  the 
treatment  specified  in  paragraphs 
(d)(3)(i)  (A)  and  (B)  of  this  section 
applies  for  all  the  following  purposes 
and  only  for  the  following  purposes — 


(A)  The  separate  employee  workforce 
and  separate  management  requirements 
of  paragraphs  (b)(4)  and  (b)(5)  of  this 
section; 

(B)  The  50-employee  requirement  of 
1 1.414(r)-4(b);  and 

(C)  "The  determination  of  the 
employees  of  a  qualified  separate  line  of 
business  under  §  1.414(r)-7. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  the  optional 
rule  in  this  paragraph  (d). 

Example  1.  Employer  E  operates  two  lines 
of  business  as  determined  under  S  1.414(r)-2. 
one  engaged  in  upholstery  textile 
manufacturing  and  the  other  in  furniture 
manufacturing  During  the  testing  year,  the 
upholstery  textile  line  of  business  provides 
300,000  yards  of  upholstery  textiles  to 
customers  of  Employer  E  and  100,000  yards  of 
upholstery  textiles  to  Employer  E's  furniture 
line  of  business.  The  furniture  line  of 
business  uses  the  upholstery  textiles 
provided  to  it  by  the  upholstery  textile  line  of 
business  in  the  manufacture  of  upholstered 
furniture  for  sale  to  customers  of  Employee  E. 
Thus,  the  upholstery  textile  line  of  business 
provides  75  percent  of  its  total  output  of 
upholstery  textiles  during  the  testing  year  to 
customers  of  Employer  E.  In  addition,  the 
furniture  line  of  business  substantially 
modifies  the  upholstery  textiles  provided  to  it 
by  the  upholstery  textile  line  of  business  in 
providing  upholstered  furniture  products  to 
customers  of  Employee  E.  Under  these  facts. 
Employer  E's  two  lines  of  business  satisfy  the 
requirements  of  this  paragraph  (d)  with 
respect  to  upholstery  textiles  for  the  testing 
year. 

Example  2.  Employer  B  is  a  multinational 
controlled  group  of  corporations  that  engages 
in  the  exploration,  production,  refining,  and 
marketing  of  petrochemical  products.  See 
Example  10  under  paragraph  (c)(7)  of  this 
section.  Employer  B  operates  two  lines  of 
business  as  determined  under  S  1.414(r)-(2). 
The  first  line  of  business  ("the  exploration, 
production,  and  refining  line  of  business") 
provides  lubricating  oil,  gasoline,  and  other 
petrochemical  products  to  wholesale 
customers  of  Employee  B  as  well  as  the 
second  line  of  business.  The  wholesale 
customers  of  Employee  B  include 
independent  jobbers,  independent 
franchisees  that  operate  retail  filling  stations 
under  Employee  B's  trademark  and 
tradename,  as  well  as  chemical  and  plastics 
manufacturers.  The  second  line  of  business 
(the  "retail  marketing  line  of  business") 
provides  lubricating  oil  and  gasoline  products 
to  retail  customers  of  Employee  B  through 
filing  stations  owned  and  operated  by 
Ejnployee  B.  During  the  testing  year,  the 
exploration,  production  and  refining  line  of 
business  provides  25,000  gallons  of 
lubricating  oil,  100,000  gallons  of  unleaded 
and  150,000  gallons  of  leaded  gasoline  to  the 
retail  marketing  line  of  business,  and  75,000 
gallons  of  lubricating  oil.  500.000  gallons  of 
unleaded  gasoline  and  15.000  gallons  of 
leaded  gasoline  to  wholesale  customers  of 
Employer  B.  Thus,  the  exploration, 
production,  and  refining  line  of  business 
provides  75  percent  of  its  output  of 


lubricating  oil  during  the  testing  year  to 
wholesale  customers  of  Employer  B.  In 
addition,  because  unleaded  and  leaded 
gasoline  is  the  same  type  of  property  (i.e., 
gasoline),  the  exploration,  production,  and 
refining  line  of  business  provides  67  percent 
of  its  output  of  gasoline  products  during  the 
testing  year  to  wholesale  customers  of 
Employer  B.  Furthermore,  the  retail  line  of 
business  provides  lubricating  oil  and  gasol.ne 
products  to  customers  of  Employer  B  at 
different  levels  in  the  chain  of  commercial 
distribution  than  the  exploration,  production, 
and  refining  line  of  business.  Under  these 
facts.  Employer  B's  two  lines  of  business 
satisfy  the  requirements  of  this  paragraph  (d) 
with  respect  to  both  lubricating  oil  and 
gasoline  products  for  the  testing  year. 

Example  3.  The  facts  are  the  same  as  in 
Example  Z  Employer  B  operates  a  refinery 
that  produces  lubricating  oil,  gasoline,  and 
other  petrochemical  products.  Employee  V  is 
an  operating  engineer  at  the  refinery  who  is 
involved  at  a  stage  in  the  refining  process 
before  lubricating  oil  and  gasoline  products 
have  been  separated  from  other  types  of 
petrochemical  products.  Employee  V 
performs  no  other  services  for  Employer  B. 
Absent  application  of  the  optional  rule  in  this 
paragraph  (d).  Employee  V  would  be 
considered  to  provide  services  to  both  of 
Employer  B's  lines  of  business.  See  Example 

11  under  paragraph  (c)(7)  of  this  section. 
However,  because  Employee  V's  services  to 
the  retail  marketing  line  of  business 
contribute  solely  to  providing  lubricating  oil 
and  gasoline  products  from  the  exploration, 
production,  and  refining  line  of  business  to 
the  retail  marketing  line  of  business,  under 
the  optional  rule  in  paragraph  (d)(3)(i)  of  this 
section  Employee  V  is  not  treated  as 
providing  services  to  the  retail  marketing  line 
of  business. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  Employee  W  is  a  petroleum 
engineer  who  conducts  geological  studies  of 
potential  future  drilling  sites.  Employee  W 
performs  no  other  services  for  Employer  B. 
Absent  application  of  the  optional  rule  in  this 
paragraph  (d).  Employee  W  would  be 
considered  to  provide  services  to  both  of 
Employer  B's  lines  of  business.  See  Example 

12  under  paragraph  (c)(7)  of  this  Section. 
However,  because  Employee  W's  services  to 
the  retail  marketing  line  of  business 
contribute  solely  to  providing  lubricating  oil 
and  gasoline  products  from  the  exploration, 
production,  and  refining  line  of  busmess  to 
the  retail  marketing  line  of  business,  under 
the  optional  rule  in  paragraph  (d)(3)(i)  of  this 
section  Employee  W  is  not  treated  as 
providing  services  to  the  retail  marketing  line 
of  business. 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  Employee  Y  is  a  vice  president  in 
Employer  B's  home  office.  As  part  of  his 
senior  management  responsibilities. 
Employee  Y  helps  to  set  the  rate  of 
production  at  Elmployer  B  s  refineries  in  the 
United  States  and  also  helps  to  set  the  price 
charged  at  the  pump  at  the  retail  filling 
stations  owned  and  operated  by  Employer  B 
in  this  country.  Absent  application  of  the 
optional  rule  in  this  paragraph  (d).  Employee 
X  would  be  considered  to  provide  services  to 
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both  of  Employer  B's  lines  of  business  wilhin 
the  meaning  of  paragraph  (c)(5)  of  this 
section  for  purposes  of  satisfying  the  separate 
workforce  requirement  of  paragraph  (b)(4)  of 
this  section.  Because  Employee  X  helps  to  set 
the  price  charged  at  the  pump  by  Employer 
B's  retail  marketing  line  of  business. 
Employee  X's  services  to  the  retai!  ma. keting 
line  of  business  are  not  limited  to 
contributing  solely  to  providing  lubricating  oil 
and  gasohne  products  from  the  exploratioa 
production,  and  rePining  line  of  business  to 
the  retail  marketing  line  of  business,  as 
required  under  paragraph  (d){3)(i)(B)  of  this 
section.  Accordingly,  even  though  Employer 
B's  two  lines  of  business  satisfy  the 
requirements  of  this  paragraph  (d)  with 
respect  to  both  lubricating  oil  and  gasoline 
products  fot  the  testing  year,  and  even  though 
Employ  tr  B  dpplies  the  optional  rile  in  this 
paragraph  (dj,  Employei>  X  is  still  considered 
to  provide  services  to  both  of  Employer  B's 
lines  of  business. 

§1.41 4(r>-4    Qualified  separate  Rne  of 
business— fifty  employee  and  notice 
requirements. 

(a)  In  general.  This  section  sets  forth 
the  rules  for  detennining  whether  a 
separate  tine  of  business  (as  determined 
under  §  1.414(r}-3)  satisfies  the  50- 
empioyee  and  notice  requirements  of 

S  1.414(r-l(b){2Kiv)  (B)  and  (C). 
respectively. 

(b)  Fifty-employee  requirement.  A 
separate  line  of  business  satisfies  the  50- 
employee  requirement  of  %  1.414(r}- 
l(b)(2)(iv](B)  for  a  testing  year  only  if  on 
each  day  of  the  testing  year  there  are  at 
least  50  employees  who  provide  services 
to  the  separate  line  of  business  for  the 
testing  year  and  do  not  provide  services 
to  any  other  separate  line  of  business  of 
the  employer  for  the  testing  year  within 
the  meaning  of  §  1.414[r)-3(c)(5).  For  this 
purpose,  all  employees  of  the  employer 
are  taken  into  account  (including 
collectively  bargained  employees), 
except  employees  described  in 

S  1.414{q}-lT,  Q&A-9{g)(i.e..  the  same 
employees,  subject  to  certain 
modifications,  who  are  excluded  in 
determining  the  number  of  employees  in 
the  top-paid  group  under  section 
414(q)(4)). 

(c)  Notice  requirement — (1)  General 
rule.  A  separate  line  of  business 
satisfies  the  notice  requirement  of 

§  1.414(r)-l(b)(2)(iv)(C)  for  a  testing  year 
only  if  the  employer  notifies  the 
Secretary  that  it  treats  itself  as 
operating  qualified  separate  lines  of 
business  for  the  testing  year  in 
accordance  with  §  1.414(r)-l(b).  The 
employer's  notice  for  the  testing  year 
must  specify  each  of  the  qualified 
separate  lines  of  business  operated  by 
the  employer  and  the  section  or  sections 
of  the  Code  to  be  applied  on  a  qualified- 
separate-line-of-business  basis.  See 
§  1.414(r)-l(cJ.  The  employer's  notice 


must  take  the  form,  must  be  filed  at  the 
time  and  the  place,  and  must  contain 
any  additional  information  prescribed 
by  the  Commissioner  in  revenue 
procedures,  notices,  or  other  guidance  of 
general  applicability.  No  other  notice, 
whether  actual  or  constructive,  satisfies 
the  requirement  of  this  paragraph  (c). 

(2)  Effect  of  notice.  Once  an  employer 
has  pro'vided  the  notice  prescribed  in 
this  paragraph  (c)  for  a  testing  year,  and 
the  time  for  filing  the  notice  for  the 
testing  year  has  expired  without  its 
being  modified,  withdrawn,  or  revoked, 
the  employer  is  deemed  to  have 
irrevocably  elected  to  apply  the 
requirements  of  the  section  or  sections 
of  the  Code  specified  in  the  notice 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  specified  in  the  notice 
for  all  plan  years  that  begin  in  the 
testing  year.  The  Commissioner  may,  in 
revenue  procedures,  notices,  or  other 
guidance  of  general  applicability, 
provide  for  exceptions  to  the  rule  in  this 
paragraph  (c){2)  as  well  as  for  the  effect 
that  will  be  given  to  the  employer's 
notice  for  purposes  of  any  future  testing 
year. 

§1.41 4(r)-5    QuaiHied  separate  Nne  of 
businesa — administrative  scrutiny 
requirement— safe  hartM>rs. 

(a)  In  general.  A  separate  line  of 
business  (as  determined  under 

§  1.414(r)-3  satisfies  the  administrative 
scrutiny  requirement  of  S  1.414(r)- 
l(b)(2)(iv)(D)  for  a  testing  year  if  the 
separate  line  of  business  satisfies  any  of 
the  safe  harbors  in  paragraphs  (b) 
through  (g)  of  this  section  for  the  testing 
year.  The  safe  harbor  in  paragraph  (b)  of 
this  section  implements  the  statutory 
safe  harbor  of  section  414(r)(3).  The  safe 
harbors  in  paragraphs  (c)  through  (g)  of 
this  section  constitute  the  guidelines 
provided  for  under  section  414(r)(2)(C). 
A  separate  line  of  business  that  does  not 
satisfy  any  of  the  safe  harbors  in  this 
section  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  an 
individual  determination  from  the 
Commissioner  under  9  1.414{r)-6  that 
the  separate  line  of  business  satisfies 
the  requirement  of  administrative 
scrutiny. 

(b)  Statutory  safe  harbor— [\)  General 
rule.  A  separate  line  of  business 
satisfies  the  safe  harbor  in  this 
paragraph  (b)  for  the  testing  year  only  if 
the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  is — 

(i)  At  least  50  percent  and 
(ii)  Non  more  than  200  percent. 
(2)  Highly  compensated  employee 
percentage  ratio.  For  purposes  of  this 


paragraph  (b),  the  highly  compensated 
employee  percentage  ratio  of  a  separate 
line  of  business  is  the  fraction 
(expressed  as  a  percentage),  the 
numerator  of  which  is  the  percentage  of 
the  employees  of  the  separate  line  of 
business  who  are  highly  compensated 
employees,  and  the  denominator  of 
which  is  the  percentage  of  all  employees 
of  the  employer  who  are  highly 
compensated  employees. 

(3)  Employees  taken  into  account.  For 
purposes  of  this  paragraph  (b),  the 
employees  taken  into  account  are  the 
same  employees  who  are  taken  into 
account  for  purposes  of  applying  section 
410(b)  with  respect  to  the  first  testing 
day.  For  this  purpose,  employees 
described  in  section  410  (b)(3)  and  (b)(4) 
are  excluded.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minimum  age  requirement  applicable 
under  any  plan  of  the  employer,  and 
with  reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer,  as  if  all  the  plans  were 
a  single  plan  under  §  1.410(b)-6(b)(2). 
The  employees  of  the  separate  line  of 
business  are  determined  by  applying 
§  1.414(r)-7  to  the  employees  taken  into 
act»unt  under  this  paragraph  (b)(3).  An 
employee  is  treated  as  a  highly 
compensated  employee  for  purposes  of 
this  paragraph  (b)  if  the  employee  is 
treated  as  a  highly  compensated 
employee  for  purposes  of  applying 
section  410(b)  with  respect  to  the  first 
testing  day.  For  the  definition  of  "first 
testing  day,"  see  §  1.414(r)-ll(b)(7). 

(4)  Ten-percent  exception.  A  separate 
line  of  business  is  deemed  to  satisfy 
paragraph  (b)(l)(i)  of  this  section  for  the 
testing  year  if  at  least  10  percent  of  all 
highly  compensated  employees  of  the 
employer  provide  services  to  the 
separate  line  of  business  during  the 
testing  year  and  do  not  provide  services 
to  any  other  separate  line  of  business  of 
the  employer  during  the  testing  year 
within  the  meaning  of  §  1.414(r)-3(c)(5). 

(5)  Determination  based  on  preceding 
testing  year.  A  separate  hne  of  business 
that  satisfied  this  safe  harbor  for  the 
immediately  preceding  testing  year 
(without  taking  into  account  the  special 
rule  in  this  paragraph  (b)(5))  is  deemed 
to  satisfy  the  safe  harbor  for  the  current 
testing  year.  The  preceding  sentence 
applies  to  a  separate  line  of  business 
only  if  the  employer  designated  the 
same  line  of  business  in  the  immediately 
preceding  testing  year  as  in  the  current 
testing  year  and  either — 

(i)  The  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  for  the  current  testing  year 
does  not  deviate  by  more  than  10 
percent  (not  10  percentage  points)  from 


)ecember  4,  1991  /  Rules  and  Re;3ulations 


€  filed  at  the 
ist  contain 
1  prescribed 
venue 

er  guidance  of 
ther  notice, 
:tive.  satisfies 
•agraph  (c). 
;  an  employer 
escribed  in 
ting  year,  and 
e  for  the 
ithout  its 
1,  or  revoked, 
have 
lythe 

n  or  sections 
p  notice 
the 

■d  separate 
,n  the  notice 
n  in  the 
lioner  may,  in 
Bs,  or  other 
ability, 

[he  rule  in  this 
i  for  the  effect 
nployer's 
future  testing 

rate  line  of 
Tutiny 

te  line  of 
nder 

dministrative 
1.414(r)- 
year  if  the 
satisfies  any  of 
aphs (b) 
for  the  testing 
aragraph  (b)  of 
le  statutory 
(r)(3).  The  safe 
through  (g)  of 
guidelines 
i414(r)(2)(C). 
IS  that  does  not 
■bors  in  this 
les  the 

itive  scrutiny  if 
i  receives  an 
from  the 
ll4{r)-6  that 
ess  satisfies 
istrative 

jr — (1)  General 

isiness 

n  this 

!ng  year  only  if 

mployee 

parate  line  of 

ind 

percent. 
f  employee 
joses  of  this 


paragraph  (b),  the  highly  compensated 
employee  percentage  ratio  of  a  separate 
line  of  business  is  the  fraction 
(expressed  as  a  percentage),  the 
numerator  of  which  is  the  percentage  of 
the  employees  of  the  separate  line  of 
business  who  are  highly  compensated 
employees,  and  the  denominator  of 
which  is  the  percentage  of  all  employees 
of  the  employer  who  are  highly 
compensated  employees. 

(3)  Employees  taken  into  account.  For 
purposes  of  this  paragraph  (b),  the 
employees  taken  into  account  are  the 
same  employees  who  are  taken  into 
account  for  purposes  of  applying  section 
410(b)  witli  respect  to  the  first  testing 
day.  For  this  purpose,  employees 
described  in  section  410  (b)(3)  and  (b)(4) 
are  excluded.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minimum  age  requirement  applicable 
under  any  plan  of  the  employer,  and 
with  reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer,  as  if  all  the  plans  were 
a  single  plan  under  §  1.410(b)-6(b)(2). 
The  employees  of  the  separate  line  of 
business  are  determined  by  applying 
§  1.414(r)-7  to  the  employees  taken  into 
account  under  this  paragraph  (b)f3).  An 
employee  is  treated  as  a  highly 
compensated  employee  for  purposes  of 
this  paragraph  (b)  if  the  employee  is 
treated  as  a  highly  compensated 
employee  for  purposes  of  applying 
section  410(b)  with  respect  to  the  first 
testing  day.  For  the  definition  of  "first 
testing  day,"  see  §  1.414(r}-ll(b)(7). 

(4)  Ten-percent  exception.  A  separate 
line  of  business  is  deemed  to  satisfy 
paragraph  (b)(l)(i)  of  this  section  for  the 
testing  year  if  at  least  10  percent  of  all 
highly  compensated  employees  of  the 
employer  provide  services  to  the 
separate  line  of  business  during  the 
testing  year  and  do  not  provide  services 
to  any  other  separate  line  of  business  of 
the  employer  during  the  testing  year 
within  the  meaning  of  §  1.414(r)-3(c)(5). 

(5)  Determination  based  on  preceding 
testing  year  A  separate  line  of  business 
that  satisfied  this  safe  harbor  for  the 
immediately  preceding  testing  year 
(without  taking  into  account  the  special 
rule  in  this  paragraph  (b)(5))  is  deemed 
to  satisfy  the  safe  harbor  for  the  current 
testing  year.  The  preceding  sentence 
applies  to  a  separate  line  of  business 
only  if  the  employer  designated  the 
same  line  of  business  in  the  immediately 
preceding  testing  year  as  in  the  current 
testing  year  and  either — 

(i)  The  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  for  the  current  testing  year 
does  not  deviate  by  more  than  10 
percent  (not  10  percentage  points)  from 
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the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  for  the  immediately  preceding 
testing  year,  or 

(ii)  At  least  95  percent  of  the 
employees  of  the  separate  line  of 
business  for  the  current  testing  year 
were  also  employees  of  the  separate  line 
of  business  for  the  immediately 
preceding  testing  year,  and  no  more 


than  five  percent  of  the  employees  of  the 
separate  line  of  business  for  the 
immediately  preceding  testing  year  are 
not  employees  of  the  separate  line  of 
business  for  the  current  testing  year. 

(6)  Examples.  The  following  examples 
illustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (b). 

Example  J.  (i)  Employer  A  operates  three 
separate  tines  of  business  ai  determined 


under  f  1.414(r)-3.  that  respectively  consist  of 
a  railroad,  an  insurance  company,  and  a 
newspaper.  Employer  A  employs  a  total  of 
400  employees,  100  of  whom  arc  highly 
compensated  employee*.  Thus,  the 
percentage  of  all  employees  of  Employer  A 
who  are  highly  compensated  employeet  in  25 
percent.  After  applying  S  1  414(r}-7.  the 
distribution  of  highly  and  nonhighly 
compensated  employees  among  Elmployer  As 
separate  lines  of  business  is  as  follows: 


Kumt>er  o<  Employees.. 

Number  o(  HCEs 

Numlwf  ol  ^4on-HCE»... 
HCE  Percentage 


HCE  Percentage  Ratio. 


Employer- 


400 
100 
300 

25% 

(100/400) 

N/A 


Ralroad 


100 

20 

SO 

20% 

(20/100) 

B0% 

(20%/25%) 


Insurance 
compsny 


150 

50 

100 

33% 

(50/150) 
133% 

(33%/2S%) 


Newspaper 


ISO 

30 

120 

20% 

(30/150) 

80% 

(20%/25%) 


(ii)  Because  the  highly  compensated 
employee  percentage  ratio  of  each 
separate  line  of  business  is  at  least  50 
percent  and  no  more  than  200  percent, 
each  of  Employer  A's  separate  lines  of 
business  satisfies  the  requirements  of 
the  safe  harbor  in  this  paragraph  (b). 


Example  2.  (i)  Employer  B  operates  three 
separate  lines  of  business  as  determined 
under  §  T.414(r)-3.  that  respectively  consist  of 
a  dairy  products  manufacturer,  a  candy 
manufacturer,  and  a  chain  of  housewares 
stores.  Employer  B  employs  a  total  of  1.000 
employees,  100  of  whom  are  highly 
compensated  employees.  Thus,  the 


percentage  of  all  employees  of  Employer  B 
who  are  highly  compensated  employees  it  10 
percent.  After  applying  1 1.414(r)-7.  the 
distribution  of  highly  and  nonhighly 
compensated  employees  among  Employer  B's 
separate  lines  of  business  is  at  follows: 


Number  of  Employees. 

Numtjer  of  HCEs 

Number  o)  Non-HCEs.. 
HCE  Percentage 

HCE  Percentage  Ratio 


Employer- 


1.000 

100 

90U 

10% 

(100/1.000) 

N/A 


Mry 
pcoductt 


200 
5 

195 

^5% 

(5/200) 

25% 

(i5%/10%) 


Candy 


500 

50 

450 

10% 

(50/500) 

100% 

(10%/10%) 


Houaewarat 
stores 


300 
45 

266 

15% 

(45/300) 

150% 

(15%/10%) 


' '    (ii)  Because  the  highly  compensated 
employee  percentage  ratio  for  the  dairy 
products  line  of  business  is  less  than  50 
percent  it  does  not  satisfy  the 
requirements  of  the  statutory  safe 
harbor  in  this  paragraph  (b).  However, 
because  Employer  B's  other  two 
separate  lines  of  business  (candy 


manufacturing  and  housewares  stores) 
each  has  a  highly  compensated 
employee  percentage  ratio  that  is  no  less 
than  50  percent  and  no  greater  than  2(K) 
percent,  they  each  satisfy  the  statutory 
safe  harbor  in  this  paragraph  (b). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  Elmployer  B  operates 


only  two  teparate  lines  of  business  as 
determined  under  S  1.414('')-3.  one  consisting 
of  the  dairy  products  manufacturer  and  the 
candy  manufacturer,  and  the  other  consisting 
of  the  chain  of  housewares  stores.  After 
applying  {  1.414(r)-7,  the  distribution  of 
highly  and  nonhighly  compensated 
employees  among  Employer  B's  separate 
lines  of  business  is  as  follows: 


Number  o4  Employees .. 

Number  of  HCEs „ 

Number  of  Non-HCEs  ._ 
HCE  Percentage 

HCE  Percentage  Ratio.. 


Emgjoyer- 


1,000 

too 

900 

10% 

(100/1.000) 

N/A 


Candy/Oairy 
ProAicts 


700 

55 

645 

7.9% 

(55/700) 

79% 

(7.9%/10%) 


Housewares 
Stores 


300 

45 

255 

15% 

(45/300) 

150% 

(15%/10%) 


(ii)  Because  the  highly  compensated 
employee  percentage  ratio  for  both  of 
Employer  B's  separate  lines  of  business 
is  at  least  50  percent  and  no  more  than 
200  percent,  they  each  satisfy  the 


requirements  of  the  statutory  safe 
harbor  in  this  paragraph  (b). 

(c)  Safe  harbor  for  separate  lines  of 
business  in  different  industries — (1)  In 
general.  A  separate  line  of  business 


satisfies  the  safe  harbor  in  this 
paragraph  (c)  for  the  testing  year  if  it  is 
in  a  different  industry  or  industries  from 
every  other  separate  line  of  business  of 
the  employer.  For  this  purpose,  a 
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separate  line  of  business  is  in  a  different 
industry  or  industries  from  every  other 
separate  line  of  business  of  the 
employer  only  if — 

(i)  The  property  or  services  provided 
to  customers  of  the  employer  by  the 
separate  line  of  business  (as  designated 
by  the  employer  for  the  testing  year 
under  §  1.414(r)-2)  fall  exclusively 
within  one  or  more  industry  categories 
established  by  the  Commissioner  for 
purposes  of  this  paragraph  (c);  and 

(ii)  None  of  the  property  or  services 
provided  to  customers  of  the  employer 
by  any  of  the  employer's  other  separate 
lines  of  business  (as  designated  by  the 
employer  for  the  testing  year  under 
S  1.414(r)-2)  f^Us  within  the  same 
industry  categoi^  or  categories. 

(2)  Optional  rule  for  foreign 
operations.  For  purposes  of  satisfying 
this  paragraph  (c),  an  employer  is 
permitted  to  disregard  any  property  or 
services  provided  to  customers  of  the 
employer  during  the  testing  year  by  a 
foreign  corporation  or  foreign 
partnership  (as  defined  in  section 
7701(a)(5)).  to  the  extent  that  income 
from  the  provision  of  the  property  or 
services  is  not  effectively  connected 
with  the  conduct  of  the  trade  or  business 
within  the  United  States  within  the 
meaning  of  section  864(c).  Thus,  for 
example,  an  employer  is  permitted  to 
take  into  account  only  property  and 
services  provided  to  customers  of  the 
employer  by  its  domestic  subsidiaries 
and  property  and  services  provided  by 
its  foreign  subsidiaries  that  generate 
income  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States  in  determining 
whether  the  property  or  services 
provided  to  customers  of  the  employer 
by  a  separate  line  of  business  fall 
exclusively  within  one  or  more  industry 
categories  and  also  whether  the 
property  or  services  provided  by  any 
other  separate  line  of  business  fall 
within  the  same  industry  category  or 
categories. 

(3)  Establishment  of  industry 
categories.  The  Commissioner  shall,  by 
revenue  procedure  or  other  guidance  of 
general  applicability,  establish  industry 
categories  for  purposes  of  this 
paragraph  (c). 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (c).  For 
purposes  of  these  examples,  it  is 
assumed  that,  pursuant  to  paragraph 
(c)(3)  of  this  section,  the  Commissioner 
has  established  the  following  industry 
categories  (among  others): 
transportation  equipment  and  services; 
banking,  insurance,  and  finance; 
machinery  and  electronics;  and 
entertainment,  sports,  and  hotels. 


Example  1.  Among  its  other  business 
activities.  Employer  C  operates  a  commercial 
airline  that  constitutes  a  separate  line  of 
business  under  i  1.414(r)-3.  In  addition,  no 
other  separate  line  of  business  of  Employer  C 
provides  to  customers  of  Employer  C  any 
property  or  services  in  the  transportation 
equipment  and  services  industry  category. 
Under  these  facts,  the  separate  line  of 
business  described  in  this  example  satisfies 
the  safe  harbor  in  this  paragraph  (c). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  C  also 
operates  a  trucking  company  that  constitutes 
another  separate  line  of  business  of  Employer 
C  under  {  1.414(r}-3.  Because  the  commercial 
airline  and  the  trucking  company  both 
provide  to  customers  of  Employer  C  services 
in  the  transportation  equipment  and  services 
industry  category,  neither  separate  Hne  of 
busineiss  satisfies  the  safe  harbor  in  this 
paragraph  (c). 

Example  3.  Among  its  other  business 
activities.  Employer  D  operates  a  commercial 
bank  and  luxury  hotel  that  together  constitute 
a  single  separate  line  of  business  under 
i  1.414(r)-3.  No  other  separate  hne  of 
business  of  employer  D  provides  to 
customers  of  Employer  D  property  or  services 
in  either  the  banking,  insurance,  or  financial 
industry  category,  or  the  entertainment, 
sports,  or  hotel  industry  category.  Under 
these  facts,  the  separate  line  of  business 
described  in  this  example  satisfies  the  safe 
harbor  in  this  paragraph  (c). 

Example  4..  The  facts  are  the  same  as  in 
Example  3,  except  that  Employer  D  also 
manufactures  computers  in  the  United  States 
and  abroad.  Employer  D  apportions  its 
computer  operations  by  designating  these 
operations  between  two  separate  lines  of 
business,  one  consisting  of  its  domestic 
operations  located  in  the  United  States  and 
the  second  consisting  of  its  foreign  operations 
by  a  foreign  subsidiary.  Because  both  lines  of 
business  provide  property  and  services  in  the 
machinery  and  electronics  industry  category 
to  customers  of  Employer  D,  neither  separate 
line  of  business  would  satisfy  the  safe  harbor 
in  this  paragraph  (c).  However,  pursuant  to 
the  optional  rule  in  paragraph  (c)(2)  of  his 
section.  Employer  D  disregards  the  properly 
and  services  provided  by  its  foreign  computer 
subsidiary.  As  a  result,  no  other  separate  line 
of  business  of  Employer  D  provides  to 
customers  of  Employer  D  any  property  or 
services  in  the  machinery  and  electronics 
industry  category.  Under  these  facts. 
Employer  D's  domestic  computer  operations 
separate  line  of  business  satisfies  the  safe 
harbor  in  this  paragraph  (c). 

(d)  Safe  harbor  for  separate  lines  of 
business  that  are  acquired  through 
certain  mergers  and  acquisitions — (1) 
General  rule.  A  portion  of  the  employer 
that  is  acquired  through  a  transaction 
described  in  section  410(b)(6)(C)  and 
§  1.410(b)-2{f)  (i.e.,  an  asset  or  stock 
acquisition,  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business)  (the  "acquired  line  of 
business")  satisfies  the  safe  harbor  in 
this  paragraph  (d)  for  each  testing  year 


in  the  transition  period  provided  in 
paragraph  (d)(3)  of  this  section  if  each  of 
the  following  requirements  is  satisfied — 

(i)  For  each  testing  year  within  the 
transition  period  the  employer 
designates  the  acquired  line  of  business 
as  a  line  of  business  within  the  meaning 
of  S  1.414(r)-2; 

(ii)  On  the  first  testing  day  in  each 
testing  year  in  the  transition  period: 

(A)  The  acquired  line  of  business 
constitutes  a  separate  line  of  business 
within  the  meaning  of  S  1.414(r)-3 
(taking  into  account  §  1.414[r]hl(d)(4)): 

(B)  At  least  90  percent  of  the 
employees  who  are  substantial-service 
employees  with  respect  to  the  acquired 
line  of  business  were  also  substantial- 
service  employees  with  respect  to  the 
acquired  line  of  business  for  the 
immediately  preceding  testing  yean  and 

(C)  No  more  than  10  percent  of  the 
employees  who  were  substantial-service 
employees  with  respect  to  the  acquired 
line  of  business  for  the  immediately 
preceding  testing  year  are  not 
substantial-service  employees  with 
respect  to  the  acquired  line  of  business 
in  the  respective  testing  year. 

See  §  1.414(r)-ll(b)(2)  for  the  definition 
oi  substantial-service  employee.  If  the 
transaction  described  in  paragraph 
(d)(l)(i)  of  this  section  occurs  after  the 
first  testing  day  in  a  testing  year,  the 
determinations  required  by  paragraphs 
(d)(l)(iii)  (B)  and  (C)  of  this  section  with 
respect  to  that  testing  year  must  be 
made  on  the  date  of  the  transaction. 

(2)  Employees  taken  into  account.  For 
purposes  of  this  paragraph  (d),  the 
employees  taken  into  account  are  the 
same  employees  who  are  taken  into 
account  for  purposes  of  applying  section 
410(b)  with  respect  to  the  first  testing 
day.  For  this  purpose,  employees 
described  in  section  410(b)(3)  and  (b)(4) 
are  excluded.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minimum  age  requirement,  and  with 
reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer  that  benefits  employees 
of  the  separate  line  of  business,  as  if  all 
the  plans  were  a  single  plan  under 

i  1.410(b}-6(b)(2).  The  employees  of  the 
separate  line  of  business  are  determined 
by  applying  §  1.414{r}-7  to  the 
employees  taken  into  account  under  this 
paragraph  (d)(2). 

(3)  Transition  period.  The  transition 
period  for  purposes  of  this  safe  harbor  is 
the  period  that  begins  with  the  first 
testing  year  beginning  after  the  date  that 
the  transaction  described  in  paragraph 
(d)(1)  of  this  section  occurs.  The 
employer  is  permitted,  but  not  required, 
to  extend  the  transition  period  to 
include  one,  two,  or  three  of  the  testing 
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in  the  transition  period  provided  in 
paragraph  (d)(3)  of  this  section  if  each  of 
the  following  requirements  is  satisfied — 

(i)  For  each  testing  year  within  the 
transition  period  the  employer 
designates  the  acquired  line  of  business 
as  a  line  of  business  within  the  meaning 
of  S  1.414(r)-2; 

(ii)  On  the  first  testing  day  in  each 
testing  year  in  the  transition  period: 

(A)  The  acquired  line  of  business 
constitutes  a  separate  line  of  business 
within  the  meaning  of  S  1.414(r)-3 
(taking  into  account  S  1.414(r)-l(d)(4)): 

(B)  At  least  90  percent  of  the 
employees  who  are  substantial-service 
employees  with  respect  to  the  acquired 
line  of  business  were  also  substantial- 
service  employees  with  respect  to  the 
acquired  line  of  business  for  the 
immediately  preceding  testing  yean  and 

(C)  No  more  than  10  percent  of  the 
employees  who  were  substantial-service 
employees  with  respect  to  the  acquired 
line  of  business  for  the  immediately 
preceding  testing  year  are  not 
substantial-service  employees  with 
respect  to  the  acquired  line  of  business 
in  the  respective  testing  year. 

See  §  1.414(r)-ll(b)(2)  for  the  definition 
oi  substantial-service  employee.  If  the 
transaction  described  in  paragraph 
(d)(l)(i)  of  this  section  occurs  after  the 
first  testing  day  in  a  testing  year,  the 
determinations  required  by  paragraphs 
(d)(l)(iii)  (B)  and  (C)  of  this  section  with 
respect  to  that  testing  year  must  be 
made  on  the  date  of  the  transaction. 

(2)  Employees  taken  into  account.  For 
purposes  of  this  paragraph  (d),  the 
employees  taken  into  account  are  the 
same  employees  who  are  taken  into 
account  for  purposes  of  applying  section 
410(b)  with  respect  to  the  first  testing 
day.  For  this  purpose,  employees 
described  in  section  410(b)(3)  and  (b)(4) 
are  excluded.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minimum  age  requirement,  and  with 
reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer  that  benefits  employees 
of  the  separate  line  of  business,  as  if  all 
the  plans  were  a  single  plan  under 

§  1.410(b)-6(b)(2).  The  employees  of  the 
separate  line  of  business  are  determined 
by  applying  §  1.414(r}-7  to  the 
employees  taken  into  account  under  this 
paragraph  (d)(2). 

(3)  Transition  period.  The  transition 
period  for  purposes  of  this  safe  harbor  is 
the  period  that  begins  with  the  first 
testing  year  beginning  after  the  date  that 
the  transaction  described  in  paragraph 
(d)(1)  of  this  section  occurs.  The 
employer  is  permitted,  but  not  required, 
to  extend  the  transition  period  to 
include  one,  two,  or  three  of  the  testing 
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years  immediately  succeeding  that  first 
testing  year. 

(4)  Examples.  The  following  examples 
tUustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (d). 

Example  I.  Employer  E  is  treated  as 
Operating  three  qualified  separate  lines  of 
business  pursuant  to  S  1.414(r)-l(b).  In  1996, 
Employer  E  acquires  a  company  that  employs 
4,000  employees  who  manufacture  and  sell 
pharmaceutical  supplies,  and  designates  that 
portion  as  a  line  of  business  under  S  1.414(r)- 
2.  Under  §  1.414(r}-l(d)(4),  the 
pharmaceutical  supplies  line  of  business  is 
deemed  to  satisfy  the  requirements  to  be  a 
qualified  separate  line  of  business  (other  than 
the  50-employee  and  notice  requirements)  for 
testing  year  1996.  In  addition,  the 
determination  of  whether  Employer  Es 
remaining  three  lines  of  business  constitute 
qualified  separate  lines  of  business  for  testing 
year  1996  is  made  without  taking  into  account 
(he  acquired  employees  and  by  disregarding 
the  property  and  services  provided  to 
customers  of  Employer  E  by  the 
pharmaceutical  supplies  line  of  business. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  by  the  first  testing  day 
in  1997  ("Transition  Year  1"),  Employer  E 
employs  an  additional  300  employees  who 
provide  services  solely  for  the 
pharmaceutical  supplies  line  of  business  and 
no  terminations  of  employment  have 
occurred,  increasing  the  line's  number  of 
employees  who  are  substantial-service 
employees  with  respect  to  the  pharmaceutical 
supplies  line  of  business  from  4.000  to  4.300. 
Assume  that,  on  that  first  testing  day  in 
Transition  Year  1.  the  pharmaceutical 
Supplies  line  of  business  satisfies  the 
requirements  of  §  1.414(r)-3.  and  therefore 
constitutes  a  separate  line  of  business. 
Because  4.000  is  93  percent  of  4.300,  at  least 
90  percent  of  the  employees  who  are 
substantial-service  employees  with  respect  to 
the  pharmaceutical  supplies  line  of  business 
for  Transition  Year  1  were  also  substantial- 
service  employees  with  respect  to  the 
pharmaceutical  supplies  line  of  business  for 
testing  year  1996  (the  immediately  preceding 
testing  year).  Under  these  facts,  the 
pharmaceutical  supplies  separate  line  of 
business  satisfies  the  safe  habor  in  this 
paragraph  (d)  for  Transition  Year  1. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  except  that,  before  the  first  day  of 
the  next  testing  year  ('Transition  Year  2"), 
Employer  E  permanently  transfers  200  of  the 
4,300  employees  who  were  substantial- 
service  employees  with  respect  to  the 
pharmaceutical  line  of  business  on  the  first 
testing  day  in  Transition  Year  1  to  a  different 
line  of  business  and  does  not  hire  any 
additional  employees  for  the  pharmaceutical 
supplies  line  of  business.  Therefore,  by  the 
first  testing  day  in  Transition  Year  2.  the 
number  of  employees  who  are  substanUal- 
service  employees  with  respect  to  the 
pharmaceutical  line  of  business  of  Employer 
E  has  decreased  from  4.300  to  4.100.  Assume 
that,  on  that  first  testing  day  in  Transition 
Year  2.  the  pharmaceutical  supplies  line  of 
business  constitutes  a  separate  line  of 
business  within  the  meaning  of  1 1.414(r^. 
Because  200  is  approximately  5  percent  of 


4,300.  no  more  than  10  percent  of  the 
employees  who  were  substantial-service 
employees  of  the  pharmaceutical  line  of 
business  for  Transition  Year  1  are  not 
substantial-service  employees  of  the 
pharmaceutical  line  of  business  in  Transition 
Year  2.  Under  these  facts,  the  pharmaceutical 
supplies  separate  line  of  business  continues 
to  satisfy  the  safe  harbor  in  this  paragraph 
(d)  for  Transition  Year  2. 

(e)  Safe  harbor  for  separate  lines  of 
business  reported  as  industry 
segments — (1)  In  general.  A  separate 
line  of  business  satisfies  the  safe  harbor 
in  this  paragraph  (e)  for  the  testing  year 
if,  for  the  employer's  fiscal  year  ending 
latest  in  the  testing  year,  the  separate 
line  of  business  is  reported  as  one  or 
more  industry  segments  on  its  annual 
report  required  to  be  filed  in  conformity 
with  either — 

(i)  Form  10-K,  annual  Report  Pursuant 
to  Section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  ("Form  10-K"):  or 

(ii)  Form  20-F,  Annual  Report 
Pursuant  to  Section  13(a)  or  15(d)  of  the 
Securities  Exchange  Act  of  1934  with 
Item  18  financials  ("Form  20-F'),  and 
the  employer  timely  files  either  the  Form 
10-K  or  Form  20-F  with  the  Securities 
and  Exchange  Commission  ("SEC"). 

(2)  Reported  as  an  industry  segment 
in  conformity  with  Form  10-K^or  Form 
20-F.  For  purposes  of  this  paragraph  (e), 
a  separate  line  of  business  is  reported  as 
one  or  more  industry  segments  in 
conformity  with  either  Form  10-K  or 
Form  20-F  only  if— 

(i)  The  separate  line  of  business 
consists  of  one  or  more  industry 
segments  within  the  meaning  of 
paragraphs  10(a),  11(b),  and  12  through 
14  of  the  Statement  of  Financial 
Accounting  Standards  No.  14,  Financial 
Reporting  for  Segments  of  a  Business 
Enterprise  ("FAS  14"):  and 

(ii)  The  property  or  services  provided 
to  customers  of  the  employer  by  the 
separate  line  of  business  (as  designated 
by  the  employer  for  the  testing  year 
under  S  1.414(r}-2)  is  identical  to  the 
property  or  services  provided  to 
customers  of  the  employer  by  the 
industry  segment  or  segments  (as 
determined  under  paragraphs  10(a), 
11(b),  and  12  through  14  of  FAS  14). 

(3)  Timely  filing  of  Form  10-K  or  Form 
20-F.  For  purposes  of  this  paragraph  (e), 
a  Form  10-K  of  Form  20-F  is  timely  filed 
with  the  SEC  if  it  is  filed  within  the 
required  period  as  provided  under  17 
CFR  240.12b-25(b)(2)(ii).  Therefore,  the 
required  period  for  timely  filing  of  the 
Form  lO-K  is  the  90-day  period  after  the 
end  of  the  fiscal  year  covered  by  the 
annual  report  (including  the  15-day 
extension),  and  the  required  period  for 
timely  filing  of  the  Form  20-F  is  the  6- 
month  period  after  the  end  of  the  fiscal 


year  covered  by  the  annual  report 
(including  the  15-day  extension). 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (e). 

Example  1.  Among  its  other  business 
activities.  Employer  F  operates  a  bearing 
manufacturing  firm  that  constitutes  a 
separate  line  of  business  under  {  1.414(r)-3. 
Elmployer  F  is  required  to  file  an  annual  Form 
10-K  with  the  SEC.  On  its  timely  filed  Form 
10-K.  Employer  F  reports  its  bearing 
manufacturing  operations  as  an  industry 
segment  in  accordance  of  FAS  14  [as 
determined  under  paragraphs  10(a).  11(b), 
and  12  through  14  of  FAS  14).  The  group  of 
bearing  products  provided  by  the  separate 
line  of  business  (as  designated  by  Employer  F 
under  1 1.414(r)-2)  is  identical  to  the  group  of 
bearing  products  provided  by  the  industry 
segment  (as  determined  under  paragraphs 
10(a),  11(b).  and  12  through  14  of  FAS  14). 
Under  these  facts,  the  separate  line  of 
business  described  in  this  example  satisfies 
the  safe  harbor  in  this  paragraph  (e). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  F  has 
apportioned  its  bearing  manufacturing 
operations  between  two  separate  lines  of 
business  as  determined  under  (  1.414(r)-3. 
one  engaged  in  the  manufacture  of  bearings 
for  use  in  the  automotive  industry,  and  a 
second  engaged  in  the  manufacture  of 
bearings  for  use  in  the  aerospace  industry. 
Because  neither  separate  line  of  business 
provides  a  group  of  property  or  services  to 
customers  of  Employer  F  that  is  identical  to 
the  group  of  bearing  products  provided  by  the 
industry  segment  reported  on  Employer  F's 
annual  Form  10-K.  neither  separate  line  of 
business  described  in  this  example  satisfies 
the  safe  harbor  in  this  paragraph  (e). 

(f)  Safe  harbor  for  separate  lines  of 
business  that  provide  the  same  average 
benefits  as  other  separate  lines  of 
business — (1)  General  rule.  A  separate 
line  of  business  satisfies  the  safe  harbor 
in  this  paragraph  (f)  for  the  testing  year 
only  if  the  level  of  benefits  provided  to 
employees  of  the  separate  line  of 
business  satisfies  paragraph  (f)(2)  or 
(f)(3)  of  this  section,  whichever  is 
applicable. 

(2)  Separate  lines  of  business  with  a 
disproportionate  number  of  nonhighly 
compensated  employees — (i) 
Applicability  of  safe  harbor  This 
paragraph  (f)(2)  applies  to  a  separate 
line  of  business  that  for  the  testing  year 
has  a  highly  compensated  employee 
percentage  ratio  of  less  than  50  percent 
(as  determined  under  paragraph  (b)(2)  of 
this  section). 

(ii)  Requirement.  A  separate  line  of 
business  satisfies  this  paragraph  (f)(2) 
only  if  the  actual  benefit  percentage  of 
the  group  of  nonhighly  compensated 
emi^oyees  of  the  separate  line  of 
business  for  the  testing  period  that  ends 
with  or  within  the  testing  year  is  at  least 
as  great  as  the  actual  benefit  percentage 
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of  the  group  of  all  other  nonhighly 
compensated  employees  of  the  employer 
for  the  same  testing  period.  See  §  1.410 
(b)-5(c)  and  (d)(3)(ii)  for  the  definitions 
of  actual  benefit  percentage  and  testing 
period,  respectively,  in  determining 
actual  benefit  percentages  for  purposes 
of  this  paragraph  (f)(2)(ii),  the  special 
rule  in  §  1.410(b}-5{e)(3)  (permitting  an 
employer  to  determine  employee  benefit 
percentages  separately  for  defined 
contribution  and  defined  benefit  plans) 
may  not  be  used. 

(3)  Separate  lines  of  business  with  a 
disproportionate  number  of  highly 
compensated  employees — (i) 
Applicability  of  safe  harbor.  This 
paragraph  (f)(3)  applies  to  a  separate 
line  of  business  that  for  the  testing  year 
has  a  highly  compensated  employee 
percentage  ratio  of  more  than  200 
percent  (as  determined  under  paragraph 
(b)(2)  of  this  section). 

(ii)  Requirement.  A  separate  line  of 
business  satisfies  this  paragraph  (f)(3) 
only  if  the  actual  benefit  percentage  of 
the  group  of  highly  compensated 
employees  of  the  separate  line  of 
business  for  the  testing  period  that  ends 
with  or  within  the  testing  year  is  no 
greater  than  the  actual  benefit 
percentage  of  the  group  of  all  other 
highly  compensated  employees  of  the 
employer  for  the  same  testing  period. 
See  S  1.410  (b)-5(c)  and  (d)(3)(ii)  for  the 
definitions  of  actual  benefit  percentage 
and  testing  period,  respectively.  In 
determining  actual  benefit  percentages 
for  purposes  of  this  paragraph  (f)(3)(ii), 
the  special  rule  in  §  1.410(b)-5(e)(3) 
(permitting  an  employer  to  determine 
employee  benefit  percentages  separately 
for  defined  contribution  and  defined 
benefit  plans)  may  not  be  used. 

(4)  Employees  taken  into  account.  An 
employee  of  a  separate  line  of  business 
(as  determined  under  1 1.414(r)-7  is 
taken  into  account  for  a  testing  period 
for  purposes  of  this  paragraph  (f)  only  if 
the  employee  is  an  employee  of  the 
separate  line  of  business  on  the  first 
testing  day,  and  would  not  be  an 
excludable  employee  for  purposes  of 
applying  the  average  benefit  percentage 
test  of  §  1.410(b)-5  to  a  plan  for  a  plan 
year  included  in  that  testing  period.  In 
determining  whether  an  employee  is  an 
excludable  employee  for  purposes  of  the 
average  benefit  percentage  test,  the 
employer  is  assumed  not  to  be  operating 
qualified  separate  lines  of  business 
under  S  1.414(r)-l(b).  An  employee  is 
treated  as  a  highly  compensated 
employee  for  purposes  of  this  paragraph 
(f)  if  the  employee  is  treated  as  a  highly 
compensated  employee  for  purposes  of 
applying  section  410(b)  on  the  first 


testing  day.  See  S  1.414(r)-ll(b)(7)  for 
the  definition  of  "first  testing  day". 

(5)  Example.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  example. 

Example,  (i)  Employer  G  is  treated  as 
operating  two  separate  lines  of  business,  Line 
1  and  Line  2,  in  accordance  with  $  1.414{r)- 
1(b).  Employer  G  maintains  three  qualified 
plans.  Plan  A  is  a  calendar-year  profit- 
sharing  plan  that  l>enefits  all  employees  of 
Employer  G.  Plan  B  is  a  defined  benefit  plan 
with  a  plan  year  ending  March  31  that 
benefits  all  employees  of  Line  1.  Plan  C  is  a 
defined  benefit  plan  with  a  plan  year  ending 
November  30  that  benefits  all  employees  of 
Line  2. 

(ii)  In  1995,  Line  1  has  a  highly 
compensated  employee  percentage  ratio  of  25 
percent.  Employer  G's  first  testing  day  is 
March  31.  After  applying  the  rules  of 
S  1.414(r)-7,  the  nonhighly  compensated 
employees  of  Line  1  and  Line  2  on  March  31, 
1995,  are  N1-N80  and  N81-N100,  respectively. 
Nl  is  an  excludable  employee  under 
S  1.410(b}-6  for  purposes  of  the  average 
benefit  percentage  test  during  the  testing 
period  that  includes  the  plan  years  of  Plans 
A.  B,  and  C  that  end  in  1995  (the  "1995  testing 
period"),  and  would  therefore  not  be  taken 
into  account  in  determining  whether  any  of 
those  plans  satisfied  the  average  benefit 
percentage  test  of  S  1.410(b)-5  for  plan  years 
included  in  that  testing  period,  because  Nl 
does  not  satisfy  the  minimum  age  and  service 
conditions  under  any  plan  of  the  employer. 
All  other  employees  of  Line  1  and  Line  2  on 
March  31, 1995  are  nonexcludable  employees 
for  purposes  of  the  average  benefit 
percentage  test  during  the  1995  testing  period. 

(iii)  In  order  for  Line  1  to  satisfy  the 
requirements  of  this  paragraph  (f)  for  1995, 
the  actual  benefit  percentage  of  N2-N80  for 
the  1995  testing  period  under  Plans  A.  B  and 
C  must  be  at  least  as  great  as  the  actual 
benefit  percentage  of  N81-N100  for  the  same 
testing  period  under  the  same  plans.  Nl  is  not 
taken  into  account  because  Nl  is  an 
excludable  employees  for  purposes  of  the 
average  benefit  percentage  lest  for  the  1995 
testing  period.  Any  other  employees  who 
were  taken  into  account  for  purposes  of  the 
average  benefit  percentage  test  for  the  1995 
testing  period  are  excluded  because  they  are 
not  employees  of  Line  1  or  Line  2  on  March 
31, 1995. 

(g)  Safe  harbor  for  separate  lines  of 
business  that  provide  minimum  or 
maximum  benefits.  — (1)  In  general.  A 
separate  line  of  business  satisfied  the 
safe  harbor  in  this  paragraph  (g)  for  the 
testing  only  if  the  level  of  benefits 
provided  to  employees  of  the  separate 
line  of  business  satisfies  paragraph 
(g)(2)  or  (g)(3)  of  this  section,  whichever 
is  applicable.  For  this  purpose,  the  level 
of  benefits  is  determined  with  respect  to 
all  qualified  plans  of  the  employer  that 
benefit  employees  of  the  separate  line  of 
business  for  plan  years  that  begin  in  the 
testing  year. 

(2)  Minimum  benefit  required^.[\] 
Applicability.  This  paragraph  (g)(2) 


applies  to  a  separate  line  of  business 
that  for  the  test  year  has  a  highly 
compensated  employee  percentage  ratio 
of  less  than  50  percent  (as  determined 
under  paragraph  (b)(2)  of  this  secfion). 
(ii)  Requirement.  A  separate  line  of 
business  satisfies  this  paragraph  (g)(2) 
only  if  one  of  the  following  requirements 
is  satisfied — 

(A)  At  least  80  percent  of  all 
nonhighly  compensated  employees  of 
the  separate  line  of  business  either 
accrue  a  benefit  for  the  plan  year  that 
equals  or  exceeds  the  defined  benefit 
minimum  in  paragraph  (g){2)(iii)  of  this 
section,  receive  all  allocation  for  the 
plan  year  that  equal  or  exceeds  the 
defined  contribution  minimum  in 
paragraph  (g)(2)(iv)  of  this  section,  or 
accrue  a  benefit  and  receive  an 
allocation  that  together  equal  or  exceed 
the  combined  plan  minimum  in 
paragraph  (g)(4)  of  this  section.The 
defined  benefit  minimum  must  be 
provided  in  a  defined  plan,  and  the 
defined  contribution  minimum  must  be 
provided  in  a  defined  contribution  plan. 

(B)  The  separate  line  of  business 
would  satisfy  the  requirements  of 
paragraph  (g)(2)(ii)(A)  of  this  section  if 
the  80  percent  threshold  were  reduced  to 
60  percent,  and  the  average  of  the 
accrual  rates  or  allocation  rates  of  all 
nonhighly  compensated  employees  in 
the  separate  line  of  business  equals  or 
exceeds  the  minimum  amount  described 
for  each  individual  employee  in 
paragraph  (g)(2)(ii)(A)  of  this  section. 

(iii)  Defined  benefit  minimum — (A)  In 
general.  The  defined  benefit  minimum 
for  a  plan  year  is  the  employer-derived 
accrual  that  would  result  in  a  normal 
accrual  rate  for  the  plan  year  equal  to 
0.75  percent  of  compensation.  For 
purposes  of  this  paragraph  (g)(2)(iii).  the 
normal  accrual  rate  is  the  percentage 
(not  less  than  0)  determining  by 
subtracting  the  employee's  normalized 
accrued  benefit  as  of  the  end  of  the  plan 
year  (expressed  as  a  percentage  of 
average  annual  compensation  as  of  the 
end  of  the  plan  year)  from  the 
employee's  normalized  accrued  benefit 
as  of  the  end  of  the  prior  plan  year 
(expressed  as  a  percentage  of  average 
annual  compensation  as  of  the  end  of 
the  prior  plan  year). 

(B)  Normal  form  and  equivalent 
benefits.  The  benefit  that  is  tested  for 
purposes  of  this  paragraph  (g)(2)(iii)  is 
the  accrued  retirement  benefit 
commencing  at  normal  retirement  age.  If 
the  normal  form  of  benefit  for  a  plan 
being  tested  is  other  than  a  straight  life 
annuity  beginning  at  a  normal 
retirement  age  of  65.  the  benefit  must  be 
normalized  (within  the  meaning  of 
§  1.401(a)(4)-12)  to  a  straight  life  annuity 
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applies  to  a  separate  line  of  business 
that  for  the  test  year  has  a  highly 
compensated  employee  percentage  ratio 
of  less  than  50  percent  (as  determined 
under  paragraph  (b)(2)  of  this  section), 
(ii)  Requirement.  A  separate  line  of 
business  satisfies  this  paragraph  (g)(2) 
only  if  one  of  the  following  requirements 
is  satisfied — 

(A)  At  least  80  percent  of  all 
nonhighly  compensated  employees  of 
the  separate  line  of  business  either 
accrue  a  benefit  for  the  plan  year  that 
equals  or  exceeds  the  defined  benefit 
minimum  in  paragraph  (g)(2)(iii)  of  this 
section,  receive  all  allocation  for  the 
plan  year  that  equal  or  exceeds  the 
defined  contribution  minimum  in 
paragraph  (g)(2)(iv)  of  this  section,  or 
accrue  a  benefit  and  receive  an 
allocation  that  together  equal  or  exceed 
the  combined  plan  minimum  in 
paragraph  (g)(4)  of  this  section.The 
defined  benefit  minimum  must  be 
provided  in  a  defined  plan,  and  the 
defined  contribution  minimum  must  be 
provided  in  a  defined  contribution  plan. 

(B)  The  separate  line  of  business 
would  satisfy  the  requirements  of 
paragraph  (g)(2)(ii)(A)  of  this  section  if 
the  80  percent  threshold  were  reduced  to 
60  percent,  and  the  average  of  the 
accrual  rates  or  allocation  rates  of  all 
nonhighly  compensated  employees  in 
the  separate  line  of  business  equals  or 
exceeds  the  minimum  amount  described 
for  each  individual  employee  in 
paragraph  (g)(2)(ii){A)  of  this  section. 

(iii)  Defined  benefit  minimum — (A)  In 
general.  The  defined  benefit  minimum 
for  a  plan  year  is  the  employer-derived 
accrual  that  would  result  in  a  normal 
accrual  rate  for  the  plan  year  equal  to 
0.75  percent  of  compensation.  For 
purposes  of  this  paragraph  (g)(2)(iii),  the 
normal  accrual  rate  is  the  percentage 
(not  less  than  0)  determining  by 
subtracting  the  employee's  normalized 
accrued  benefit  as  of  the  end  of  the  plan 
year  (expressed  as  a  percentage  of 
average  annual  compensation  as  of  the 
end  of  the  plan  year)  from  the 
employee's  normalized  accrued  benefit 
as  of  the  end  of  the  prior  plan  year 
(expressed  as  a  percentage  of  average 
annual  compensation  as  of  the  end  of 
the  prior  plan  year). 

(B)  Normal  form  and  equivalent 
benefits.  The  benefit  that  is  tested  for 
purposes  of  this  paragraph  (g)(2)(iii)  is 
the  accrued  retirement  benefit 
commencing  at  normal  retirement  age.  If 
the  normal  form  of  benefit  for  a  plan 
being  tested  is  other  than  a  straight  life 
annuity  beginning  at  a  normal 
retirement  age  of  65,  the  benefit  must  be 
normalized  (within  the  meaning  of 
S  1.401(a)(4)-12)  to  a  straight  life  annuity 
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commencing  at  age  65.  No  adjustment  is 
permitted  for  early  retirement  benefits 
or  for  any  ancillary  benefit,  including 
disability  benefits. 

(C)  Compensation  definition.  The 
underlying  definition  of  compensation 
used  for  purposes  of  determining  accrual 
rates  under  this  paragraph  (g)(2](iii) 
must  be  a  definition  of  compensation 
that  automatically  satisfies  section 
414(s)  without  a  test  for 
nondiscrimination  (see  S  1.414(s)-l(c)). 

(D)  Average  compensation 
requirement.  For  purposes  of 
determining  accrual  rates,  compensation 
■nust  be  average  annual  compensation 
within  the  meaning  of  S  1.401(a)(4)- 
3(e)(2)  determined  using  a  five-year 
averaging  period.  The  compensation 
history  to  be  taken  into  account  are  all 
years  beginning  with  the  first  year  in 
which  the  employee  benefits  under  the 
plan,  and  ending  with  the  last  plan  year 
in  which  the  employee  participates  in 
the  plan.  However,  a  plan  may  disregard 
in  a  reasonable  and  consistent  matmer 
years  before  1992,  years  more  than  10 
years  preceding  the  current  plan  year, 
years  in  which  an  employee  has  less 
than  1,000  hours  of  service  (see 

§  1.401(a)(4)-3(b)(8)(x)(A)(2)  and  years 
for  which  the  employer  does  not  use  this 
paragraph  (g)(2)  to  satisfy  this  safe 
harbor  with  respect  to  the  separate  line 
of  business.  If  a  plan  provides  a  defined 
benefit  minimum  that  uses  three 
consecutive  years  (in  lieu  of  five)  for 
calculating  average  annual 
compensation,  the  0.75  percent  annual 
accrual  in  paragraph  (g){2)(iii)(A)  of  this 
section  is  multiplied  by  93.3  percent, 
resulting  in  a  normal  accrual  rate  equal 
to  0.70  percent. 

(E)  Special  rules.  The  special  rules  of 
§  1.401(a)(4)-3(f)  apply  for  purposes  of 
determining  whether  a  benefit  accrual 
satisfies  the  minimum  benefit 
requirement.  For  example,  benefits  may 
be  determined  on  other  than  a  plan  year 
basis  as  permitted  by  S  1.401(a)(4)- 
3(f)(6).  A  plan  described  in  section  412(i) 
may  be  used  to  provide  the  defined 
benefit  minimum  described  in  this 
paragraph  (g)(2).  In  such  case,  the  rules 
in  §  1.416-1,  M-17,  apply  to  such  a  plan. 
For  purposes  of  this  paragraph  (g)(2)(iii) 
an  employee  is  treated  as  accruing  a 
benefit  equal  to  the  minimum  benefit  in 
paragraph  (g)(2)(iii)(A)  of  this  section  if 
the  reason  that  the  employee  does  not 
accrue  such  a  benefit  is  either — 

(7)  The  application  of  a  plan  provision 
that  applies  uniformly  to  all  employees 
in  the  plan  and  limits  the  service  used 
for  purposes  of  benefit  accrual  to  a 
specified  maximum  no  less  than  25 
years,  or 

(2)  The  employee  has  attained  normal 
retirement  age  and  fails  to  accrue  a 


benefit  solely  because  of  the  provisions 
of  section  411(b)(l)(H)(iii)  regarding 
adjustments  for  delayed  retirement. 

(iv)  Defined  contribution  minimum — 
(A)  In  general.  The  defined  contribution 
minimum  for  a  plan  year  is  an  allocation 
that  results  in  an  allocation  rate  for  the 
plan  year  (within  the  meaning  of 
S  1.401(a){4)-2(c))  equal  to  three  percent 
of  an  employee's  plan  year 
compensation.  Plan  year  compensation 
must  be  based  on  a  definition  of 
compensation  that  automatically 
satisfies  section  414(s)  without  a  test  for 
nondiscrimination  (see  S  1.414(s)-l(c)). 
For  this  purpose,  allocations  that  are 
taken  into  account  to  do  not  include 
matching  contributions  described  in 
S  1.4Ol(m>-l{0(12).  elective 
contributions  described  in  §  1.401(k)- 
1(g)(3),  any  adjustment  in  allocation 
rates  permitted  under  section  401(/)  or 
imputed  disparity  under  §  1.401(a)(4)-7. 

(B)  Modified  allocation  definition  for 
averaging.  For  purposes  of  determining 
whether  the  average  allocation  rates  for 
all  nonhighly  compensated  employees  of 
the  separate  line  of  business  satisfy  the 
minimum  benefit  requirement  in 
paragraph  (g)(2)(ii)(B)  of  this  section, 
matching  contributions  described  in 
S  1.401(m)-l(f)(12)  are  treated  as 
employer  allocations. 

(3)  Maximum  benefit  permitted — fi) 
Applicability.  This  paragraph  (g)(3) 
applies  to  a  separate  line  of  business 
that  for  the  testing  year  has  a  highly 
compensated  employee  percentage  ratio 
that  exceeds  200  percent  (as  determined 
under  paragraph  (b)(2]  of  this  section). 

(ii)  Requirement.  A  separate  line  of 
business  satisfies  this  paragraph  (g)(3) 
only  if  one  of  the  following  requirements 
is  satisfied — 

(A)  No  highly  compensated  employee 
of  the  separate  line  of  business  accrues 
a  benefit  for  the  plan  year  that  results  in 
an  accrual  rate  that  exceeds  the  defined 
benefit  maximum  in  paragraph  (g)(3)(iii) 
of  this  section,  receives  an  allocation 
that  exceeds  the  defined  contribution 
maximum  in  paragraph  (g](3)(iv)  of  this 
section,  or  accrues  a  benefit  and 
receives  an  allocation  that  together 
exceed  the  combined  plan  maximum  in 
paragraph  (g)(4)  of  this  section.  All 
benefits  provided  by  qualified  defined 
benefit  plans  are  subject  to  the  defined 
benefit  maximum,  and  all  benefits 
provided  by  qualified  defined 
contribution  plans  are  subject  to  the 
defined  contribution  maximum. 

(B)  The  average  of  the  accrual  rales  or 
allocation  rates  of  all  highly 
compensated  employees  of  the  separate 
line  of  business  is  no  more  than  80 
percent  of  the  maximum  amount  for  any 
individual  employee  described  in 
paragraph  (g)(3)(ii)(A)  of  this  section. 


(iii)  Defined  benefit  maximum — (A)  In 
general.  The  defined  benefit  maximum 
is  the  employer-derived  accrued  benefit 
that  would  result  from  calculating  a 
normal  accrual  rate  equal  to  2.5  percent 
of  compensation. 

(B)  Determination  of  defined  benefit 
maximum.  The  accrual  rate  used  for  the 
defined  benefit  maximum  is  determined 
in  the  same  manner  as  the  normal 
accrual  rate  used  for  the  defined  benefit 
minimum  is  determined  under  paragraph 
(g)(2)(iii)  of  this  section,  except  as 
provided  below.  Thus,  a  defined  benefit 
plan  may  provide,  in  addition  to  the 
defined  benefit  maximum,  any  benefit 
the  value  of  which  is  not  taken  into 
account  under  paragraph  (g)(2)(iii)  of 
this  section.  For  example,  a  plan  may 
provide  disability  benefits  described  in 

§  1.401(a)(4}-3(d)(6)(vi)  or  ancillary 
benefits  described  in  §  1.401(a)(4)- 
4(e)(2). 

(C)  Adjustment  for  different 
compensation  definitions.  If  a  plan 
subject  to  the  defined  benefit  maximum 
determines  accrual  rates  by  using  three 
consecutive  years  (in  lieu  of  five)  for 
purposes  of  determining  average  annual 
compensation,  the  2.5  percent  annual 
accrual  rate  in  paragraph  (g)(3)(iii)(B)  of 
this  section  is  multiplied  by  93.3  percent 
resulting  in  a  maximum  accrual  rate 
equal  to  2.33  percent.  Compensation 
may  be  less  inclusive  than  the 
compensation  described  in  paragraph 
(g)(2)(iii)(C)  of  this  section.  However,  no 
adjustment  is  made  to  the  maximum 
normal  accrual  rate  because  of  the  use 
of  a  definition  of  compensation  that  is 
less  inclusive  than  the  compensation 
described  in  paragraph  (g)(2)(iii)(C)  of 
this  section. 

(D)  Adjustment  for  certain  subsidies. 
If  the  plan  provides  subsidized  optional 
forms  of  benefit,  the  accrual  rate  for 
purposes  of  this  paragraph  (g)(3)  must 
be  determined  by  taking  those  subsidies 
into  account.  An  optional  form  of  benefit 
is  considered  subsidized  if  the 
normalized  optional  form  of  benefit  is 
larger  than  the  normalized  normal 
retirement  benefit  under  the  plan.  In  the 
case  of  a  plan  with  subsidized  optional 
forms,  the  determination  of  accrual  rate 
for  the  plan  year  under  paragraph 
(g)(2)(iii)(A]  of  this  section  is  modified 
by  substituting  the  largest  of  the  sums  of 
the  normalized  QJSAs  and  QSUPPs 
determined  for  each  age  in  §  1.401(a)(4)- 
3(d)(2)(ii)(C)  for  the  normalized  accrued, 
benefit  as  of  the  end  of  the  current  plan 
year,  and  the  largest  of  the  sums  of  the 
normalized  QSSAs  and  QSUPPs 
determined  for  each  age  in  §  1.401(a)(4)- 
3(d)(2)(ii)(D)  for  the  normalized  accrued 
benefit  as  of  the  end  of  the  prior  plan 
year. 
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(iv)  Defined  contribution  maximum. 
The  defined  contribution  maximum  is  an 
allocation  that  results  in  an  allocation 
rate  for  the  plan  year  (within  the 
meaning  of  %  1.401(a](4}-2(c))  equal  to  10 
percent  of  an  employee's  plan  year 
compensation.  Compensation  may  be 
less  inclusive  than  the  compensation 
described  in  paragraph  (g)(2)(iv)(A)  of 
this  section.  However,  no  adjustment  is 
made  to  the  defined  contribution 
maximum  because  of  the  use  of  a 
definition  of  compensation  that  is  less 
inclusive  than  the  compensation 
described  in  paragraph  (g)l2){iv){A)  of 
this  section.  For  this  purpose, 
allocations  that  are  taken  into  account 
do  not  include  elective  contributions 
described  in  §  1.401(K}-l(gK3),  any 
adjustment  in  allocation  rates  permitted 
under  section  401(/)  or  imputed  disparity 
under  1 1.401(a)(4)-7  but  do  include 
employer  matching  contributions  under 
5  1.401(m)-llf)(12). 

(4)  Duplication  of  benefits  or 
contributions — (i)  Plans  of  the  same 
type.  In  the  case  of  an  employee  who 
benefits  under  more  than  one  defined 
benefit  plan,  the  defined  benefit 
minimum  required  or  the  defined  benefit 
maximum  permitted  under  this 
paragraph  (g)  is  determined  by  reference 
to  the  employee's  aggregate  employer- 
provided  benefit  under  ail  quahfied 
defined  benefit  plans  of  the  employer.  In 
the  case  of  an  employee  who  benefits 
under  more  than  one  defined 
contribution  plan,  the  defined 
contribution  minimum  required  or  the 
defined  contribution  maximum 
permitted  under  this  paragraph  (g)  is 
determined  by  reference  to  the 
employee's  aggregate  employer- 
provided  allocations  under  all  quahfied 
defined  contribution  plans  of  the 
employer. 

(ii)  Plana  of  different  types.  In  the 
case  of  an  employee  who  benefits  under 
both  a  defined  benefit  plan  and  a 
defined  contribution  plan,  a  percentage 
'  of  the  minimDm  benefit  required  or  the 
maximum  benefit  permitted  under  this 
paragraph  (g)  may  be  provided  in  each 
type  of  plan  as  long  as  the  combined 
percentage  equals  at  least  100  percent  in 
the  case  of  the  minimum  benefit 
required  and  does  not  exceed  100 
percent  in  the  case  of  the  maximum 
benefit  permitted.  Thus,  for  example,  if  a 
highly  compensated  employee  benefits 
under  both  types  of  plans  and  accrues 
an  aggregate  adjusted  normal  accrual 
rate  equal  to  1.25  percent  of  average 
annual  compensation  under  all  defined 
benefit  plans  of  the  employer  (i.e,  50 
percent  of  the  defined  benefit  maximum 
described  in  paragraph  (g][3](iii]  of  this 
section),  in  order  to  comply  with  the 


maximum  benefit  safe  harbor,  the 
employee  may  not  receive  an  aggregate 
allocation  under  all  defined  contribution 
plans  of  the  employer  in  excess  of  five 
percent  of  plan  year  compensation  (i.e., 
50  percent  of  the  defined  contribution 
maximum  described  in  paragraph 
(g)(3)(iv)  of  this  section). 

(iii)  Special  rule  for  f/oor-offset 
arrangements.  In  the  case  of  a  floor- 
offset  arrangement  (as  described  in 
S  1.401(a)(4}-8(d)),  the  minimum  or 
maximum  benefit  rules  are  applied  to 
each  plan  as  if  the  other  plan  did  not 
exist.  Thus,  the  defined  benefit  plan 
must  provide  at  least  100  percent  of  the 
defined  benefit  minimum  (or  no  more 
than  100  percent  of  the  defined  benefit 
maximum)  based  on  the  gross  benefit 
prior  to  offset  and  the  defined 
contribution  plan  must  provide  at  least 
100  percent  of  the  defined  contribution 
minimum  (or  no  more  than  100  percent 
of  the  defined  contribution  maximum). 

(5)  Certain  contingency  provisions 
ignored.  For  purposes  of  this  paragraph 
(g),  an  employee's  accrual  or  allocation 
rate  under  a  plan  is  determined  without 
regard  to  any  plan  provision  the  effect  of 
which  is  to  make  the  operation  of  the 
minimum  or  maximum  benefit  formula 
contingent  on  the  failure  of  the  separate 
fine  of  business  otherwise  to  satisfy  the 
requirement  of  administrative  scrutiny. 

(6)  Employees  taken  into  account  For 
purposes  of  this  paragraph  (g),  an 
employee  is  taken  into  account  if  the 
employee  is  taken  into  account  for 
purposes  of  applying  section  410(b)  with 
respect  to  any  testing  day  for  die  testing 
year.  For  this  purpose,  employees 
described  in  section  410  (b)(3)  and  (b)(4) 
are  excluded.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minimum  age  requirement  applicable, 
and  with  reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer  that  benefits  employees 
of  the  separate  line  of  business,  as  if  all 
the  plans  were  a  single  plan  under 

§  1.410(b)-fl(b)(2).  The  employees  of  the 
separate  line  of  business  are  determined 
by  applying  S  1.414(r}-7  to  the 
employees  taken  into  account  under  this 
paragraph  (g)(6).  An  employee  is  treated 
as  a  highly  compensated  employee  for 
purposes  of  this  paragraph  (g)  if  the 
employee  is  treated  as  a  highly 
compensated  employee  for  purposes  of 
applying  section  410(b)  on  any  testing 
day  for  the  testing  year.  For  the 
definition  of  "testing  day,"  see 
§  1.414(r)-ll(b)(6). 

§  1.4t4(r)-6    OuatHied  separate  line  of 
business— admtnlstrative  scrutiny 
requirement — Individuat  detenntnatkMta. 

(a)  In  general.  A  separate  line  of 
business  (as  determined  under 


5  1.414{r)-3)  that  does  not  satisfy  any  of 
the  safe  harbors  in  §  1.414(r>-5  for  a 
testing  year  nonetheless  satisfies  the 
administrative  scrutiny  requirement  of 
§  1.414(r)-l(b)(2)(iv)(D)  if  the  employer 
requests  and  receives  from  the 
Commissioner  an  individual 
determination  under  this  section  that  the 
separate  line  of  business  satisfies  the 
requirement  of  administrative  scrutiny 
for  the  testing  year.  This  section 
implements  the  individual 
determinations  provided  for  under 
section  414(r)(2)(Q.  Paragraph  (b)  of  this 
section  prescribes  the  conditions  under 
which  an  employer  is  permitted  to 
request  an  individual  determination 
under  this  section.  Paragraph  (c)  of  this 
section  describes  the  factors  the 
Commissioner  will  take  into  account  in 
determining  whether  to  grant  an 
individual  determination  under  this 
section. 

(b)  Conditions  under  which  en 
employer  is  permitted  to  request  an 
individual  determination.  An  employer 
is  permitted  to  request  an  individual 
determination  under  this  section  with 
respect  to  a  separate  line  of  business  for 
a  testing  year  only  if — 

(1)  The  employer  foUowa  the 
procedures  prescribed  by  the 
Commissioner  in  revenue  procedures, 
notices,  or  other  guidance  of  general 
applicability  for  requesting  an  individual 
determination  under  this  section;  and 

(2)  The  separate  line  of  business 
satisfies  at  least  one  of  the  following 
requirements: 

(i)  The  highly  compensated  employee 
percentage  of  the  separate  hne  of 
business  for  the  testing  year,  as 
determined  under  i  1.414(r)-5(b),  is  at 
least  40  percent  and  not  more  than  250 
percent: 

(ii)  Ninety  percent  of  the  gross 
revenues  of  the  separate  Hne  of  business 
result  from  the  provision  of  property  or 
services  that  fall  exclusively  within  one 
or  more  industry  categories  established 
by  the  Commissioner,  as  determined 
under  §  1.414(r)-5{c),  and  no  more  than 
ten  percent  of  the  gross  revenues  of  any 
of  the  employer's  other  separate  lines  of 
business  result  from  property  or  services 
provided  to  customers  of  the  employer 
that  fall  within  the  same  industry 
category  or  categories; 

(iii)  The  employer  is  not  required  to 
file  Form  10-K  or  20-F,  but  there  is  a 
certification  from  an  independent 
certified  public  accountant  that  the 
employer  would  have  been  required  to 
report  the  separate  line  of  business  as 
one  or  more  reportable  industry 
segments  on  either  the  Form  10-K  or  the 
Form  20-F  if  the  employer  had  been 
required  to  file  the  applicable  SEC 
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§  1.414{r)-3)  that  does  not  satisfy  any  of 
the  safe  harbors  in  §  1.414(r)-5  for  a 
testing  year  nonetheless  satisfies  the 
administrative  scrutiny  requirement  of 
§  1.414(r)-l(b)(2)(iv)(D)  if  the  employer 
requests  and  receives  from  the 
Commissioner  an  individual 
determination  under  this  section  that  the 
separate  line  of  business  satisfies  the 
requirement  of  administrative  scrutiny 
for  the  testing  year.  This  section 
implements  the  individual 
determinations  provided  for  under 
section  414(r){2)(q.  Paragraph  (b)  of  this 
section  prescribes  the  conditions  under 
which  an  employer  is  permitted  to 
request  an  individual  determination 
under  this  section.  Paragraph  (c)  of  this 
section  describes  the  factors  the 
Commissioner  will  take  into  account  in 
determining  whether  to  grant  an 
individual  determination  under  this 
section. 

(b)  Conditions  under  which  an 
employer  is  permitted  to  request  an 
individual  determination.  An  employer 
is  permitted  to  request  an  individual 
determination  under  this  section  with 
respect  to  a  separate  line  of  business  for 
a  testing  year  only  if — 

(1)  The  employer  follows  the 
procedures  prescribed  by  the 
Commissioner  in  revenue  procedures, 
notices,  or  other  guidance  of  general 
applicability  for  requesting  an  individual 
determination  under  this  section;  and 

(2)  The  separate  line  of  business 
satisfies  at  least  one  of  the  following 
requirements: 

(i)  The  highly  compensated  employee 
percentage  of  the  separate  Kne  of 
business  for  the  testing  year,  as 
determined  under  i  1.414(r)-5(b),  is  at 
least  40  percent  and  not  more  than  250 
percent: 

(ii)  Ninety  percent  of  the  gross 
revenues  of  the  separate  line  of  business 
result  from  the  provision  of  property  or 
services  that  fall  exclusively  within  one 
or  more  industry  categories  established 
by  the  Commissioner,  as  deCermined 
under  §  1.414(r)-5(c),  and  no  more  than 
ten  percent  of  the  gross  revenues  of  any 
of  the  employer's  other  separate  lines  of 
business  result  from  property  or  services 
provided  to  customers  of  the  employer 
that  fall  within  the  same  industry 
category  or  categories; 

(iii)  The  employer  is  not  required  to 
file  Form  10-K  or  20-F,  bat  there  is  a 
certification  from  an  independent 
certified  public  accountant  that  the 
employer  would  have  been  required  to 
report  the  separate  line  of  business  as 
one  or  more  reportable  industry 
segments  on  either  the  Form  10-K  or  the 
Form  20-F  if  the  employer  had  been 
required  to  file  the  applicable  SEC 


Federal  Register  /  Vol.  56.  No.  233  /  Wednesday,  Drcember  4   1991  /  Rules  and  RegulaHons     63453 


report  for  the  employer's  fiscal  year 
ending  in  the  testing  year,  and  the 
separate  line  of  business  therefore 
would  have  satisfied  the  administrative 
safe  harbor  in  S  1.414(r)-5{e); 

(iv)  The  separate  line  of  business  has 
a  highly  compensated  employee 
percentage,  as  determined  under 
§  1.414(r)-5{b),  of  less  than  40  percent, 
and  either — 

(A)  the  separate  line  of  business 
would  satisfy  the  average  benefits  safe 
harbor  of  9  1.414(r)-5(f)(2)(ii)  if  the 
actual  benefit  percentage  of  the 
nonhighly  compensated  employees  of 
the  other  separate  lines  of  business 
were  reduced  by  one-third;  or 

(B)  The  separate  line  of  business 
would  satisfy  the  minimum  benefit  safe 
harbor  of  S  1.414(r)-5(g)  if  the  minimum 
benefit  were  reduced  by  one-thrid; 

(v)  The  separate  line  of  business  has  a 
highly  compensated  employee 
percentage,  as  determined  under 
5  1.414(r)-5(b),  of  more  than  250  percent, 
and  either — 

(A)  The  separate  line  of  business 
would  satisfy  the  average  benefits  safe 
harbor  of  §  1.414(r)-5(f)(3)(ii)  if  the 
actual  benefit  percentage  of  the  highly 
compensated  employees  of  the  other 
separate  lines  of  business  were 
increased  by  one-third;  or 

(B)  The  separate  line  of  business 
would  satisfy  the  maximum  benefit  safe 
harbor  of  S  1.414(r)-5(g)  if  the  maximum 
benefit  were  increased  by  one-third;  or 

(vi)  The  separate  line  of  business 
manages  a  government  facility  pursuant 
to  a  government  contract  that  specifies 
the  benefits  to  be  provided  under  a 
qualified  plan. 

(c)  Factors  taken  into  account  in 
determining  whether  to  grant  an 
individual  determination — (1)  In 
general.  Paragraphs  (c)(2)  through  (c)(12) 
of  this  section  list  the  factors  the 
Commissioner  will  take  into  account  in 
determining  whether  to  grant  an 
individual  determination  under  this 
section.  No  one  factor  is  necessarily 
determinative. 

(2)  Differences  in  property  or  services. 
The  degree  to  which  the  property  or 
services  provided  by  the  separate  line  of 
business  differ  from  the  property  or 
services  provided  by  the  employer's 
other  lines  of  business. 

(3)  Separateness  of  organization  and 
operation.  The  degree  to  which  the 
separate  line  of  business  is  organized 
and  operated  separately  from  the 
remainder  of  the  employer,  including  the 
degree  of  vertical  integration  of  the 
separate  line  of  business  with  any  other 
line  of  business  of  the  employer  and  the 
degree  to  which  the  separate  line  of 
business  has  its  own  tangible  assets. 


(4)  Nature  of  business  competition. 
The  nature  of  the  business  competition 
faced  by  the  separate  line  of  business, 
the  degree  to  which  competitors  of  the 
separate  line  of  business  are  organized 
as  independent  stand-alone  companies 
that  do  not  engage  in  other  lines  of 
business,  and  the  type  and  level  of 
benefits  provided  by  competitors  of  the 
separate  line  of  business  to  their 
employees. 

(5)  Historical  factors.  Whether  the 
separate  line  of  business  was  acquired 
from  another  employer,  whether  it 
developed  separately  within  the 
employer,  and  whether  it  was  operated 
separately  before  the  enactment  of  the 
Tax  Reform  Act  of  1986. 

(6)  Geographic  factors.  The  degree  to 
which  the  separate  line  of  business  is 
operated  in  a  distinct  geographic  area 
from  the  employer's  other  lines  of 
business,  and  the  impact  geographic 
factors  have  on  the  employer's 
compensation  and  benefit  policies. 

(7)  Safe  harbors.  The  degree  to  which 
the  separate  line  of  business  fails  to 
satisfy  the  safe  harbors  of  1 1.414(r)-5, 
in  particular,  the  average  benefits  and 
minimum  or  maximum  benefits  safe 
harbors  of  i  1.414(r)-5(f)  and  (g). 

(8)  Size.  "The  size  of  the  separate  line 
of  business  relative  to  the  remainder  of 
the  employer. 

(9)  Allocation  method.  Which 
allocation  method  for  residual  shared 
employees  the  employer  applies  under 
§  1.414(r)-7(c),  and  the  impact  the 
allocation  method  will  have  on  the 
composition  of  the  groups  of  employees 
who  are  treated  as  employeejs  of  each  of 
the  employer's  lines  of  business. 

(10)  Other  lines  of  business.  The 
degree  to  which  the  employer's  other 
lines  of  business  satisfy  the 
requirements  of  a  qualified  separate  line 
of  business  for  the  testing  year  under 

S  1.414(rH(b)(2). 

(11)  Regulated  industries.  Whether  the 
separate  line  of  business  furnishes  or 
sells  electrical  energy,  water  or%ewage 
disposal  services;  gas  or  steam  through 

a  local  distribution  system;  telephone 
services  or  other  communication 
services;  or  transportation  of  gas  or 
steam  by  pipeline,  if  the  rates  for  such 
furnishing  or  sale,  as  the  case  may  be, 
have  been  established  or  approved  by  a 
State  or  political  subdivision  thereof,  by 
any  agency  or  instrumentality  of  the 
United  States,  or  by  a  public  service  or 
public  utility  commission  or  other 
similar  body  of  any  State  or  political 
subdivision  thereof. 

(12)  Other  relevant  factors.  Any  other 
factor  or  special  circumstance  the 
Commissioner  deems  relevant  in 
determining  whether  to  grant  an 
individual  determination  under  this 


section  with  respect  to  the  separate  line 
of  business, 

§1.414(r)-7    Determination  of  th« 
•mployees  of  an  emptoyer's  qualified 
Mparata  HnM  of  business. 

(a)  Introduction — (1)  In  general.  This 
section  provides  the  rules  for 
determining  the  employees  of  each 
qualified  separate  line  of  business 
operated  by  an  employer.  Paragraph 
(a)(2)  of  this  section  lists  the  specific 
provisions  of  the  regulations  for  which 
these  rules  apply.  Paragraph  (b)  of  this 
section  provides  the  procedure  for 
assigning  the  employees  of  the  employer 
among  the  qualified  separate  lines  of 
business  of  the  employer  and  for 
determining  the  day  or  days  on  which 
such  assignments  must  be  made.  Under 
this  procedure,  each  employee  (i.e.,  a 
substantial-service  employee  or  a 
residual  shared  employee  as  defined  in 
§  1.414(r)-ll(b)(2)  and  (4)]  is  assigned  to 
a  single  qualified  separate  line  of 
business  in  a  consistent  manner  for  all 
purposes  listed  in  paragraph  (a)(2)  of 
this  section  with  respect  to  the  testing 
year  and  plan  years  beginning  within 
the  testing  year.  Paragraph  (c)  of  this 
section  provides  the  assignment  and 
allocation  methods  for  assigning 
residual  shared  employees  among 
qualified  separate  lines  of  business,  and 
paragraph  (d)  of  this  section  provides  an 
optional  rule  for  assigning  employees 
who  are  transferred  on  a  temporary 
basis  from  a  qualified  separate  line  of 
business  to  another  qualified  separate 
line  of  business. 

(2)  Purposes  for  which  this  section 
applies.  This  section  applies  solely  for 
purposes  of  determining  whether — 

(i)  A  separate  line  of  business 
satisfies  the  statutory  safe  harbor  of 
S  1.414(r)-5(b)  for  a  testing  year  (see 
§  1.414(r}-5{b)(3)  for  the  employees 
taken  into  account  for  this  purpose); 

(ii)  A  separate  line  of  business 
satisfies  the  merger  and  acquisition  safe 
harbor  of  S  1.414(r)-5(d)  for  a  testing 
year  (see  S  1.414(r)-5(d)(2)  for  the 
employees  taken  into  account  for  this 
purpose); 

(iii)  A  separate  line  of  business 
satisfies  the  average  benefits  safe 
harbor  of  i  414(r)-5(f)  for  a  testing  year 
(see  S  414(r)-5(f)(4)  for  the  employees 
taken  into  account  for  this  purpose); 

(iv)  A  separate  line  of  business 
satisfies  the  minimum  or  maximum 
benefits  safe  harbor  of  i  414(r)-5(g)  for  a 
testing  year  (see  S  1.414(r)-5(g)(6)  for  the 
employees  taken  into  account  for  this 
purpose); 

(v)  A  plan  of  the  employer  satisfies 
sections  410(b)  and  401(a)(4)  for  a  plan 
year  (see  S  414(r)-«(d)(3)  for  the 
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employees  taken  into  account  for  this 
purpose);  or 

(vi)  A  plan  of  the  employer  satisfies 
section  401(a](26)  for  a  plan  year  (see 
S  414(r)-9(c)(3)  for  the  employees  taken 
into  account  for  this  purpose).  ■ 

(b)  Assignment  procedure — (1)  In 
general.  To  apply  the  provisions  listed 
in  paragraph  (a)(2)  of  this  section  with 
respect  to  a  testing  year  or  plan  year,  as 
the  case  may  be,  each  of  the  employees 
taken  into  account  under  that  provision 
must  be  assigned  to  a  qualified  separate 
line  of  business  of  the  employer  on  one 
or  more  testing  days  (or  section 
401(a)(2P)  testing  days)  during  the  year. 
The  first  day  for  which  this  assignment 
procedure  is  required  for  a  testing  year 
is  the  first  testing  day.  See  §  414(r)- 
11(b)(6).  (7)  and  (8)  (definitions  of 
"testing  day",  "first  testing  day"  and 
"section  401(a)(26)  testing  day").  Section 
§  414(r)-8  may  require  that  the 
assignment  procedure  be  repeated  for 
testing  daj's  that  fall  after  the  first 
testing  day  (including  testing  days  that 
fall  after  the  close  of  the  testing  year  in 
a  plan  year  that  begins  in  the  testing 
year).  Accordingly,  new  employees  may 
be  taken  into  accoiint  for  the  first  time 
on  these  later  testing  days  who  were  not 
taken  into  account  on  the  first  testing 
day.  Section  5  414(r)-9  may  have  the 
same  effect  with  respect  to  section 
401(a)(26]  testing  days  that  fall  after  the 
first  testing  day. 

(2)  Assignment  for  the  first  testing 
day.  The  employees  taken  into  account 
under  a  provision  described  in 
paragraph  (a)(2)  of  this  section  with 
respect  to  the  first  testing  day  for  a 
testing  year  are  assigned  among  the 
employer's  qualified  separate  lines  of 
business  by  applying  the  following 
procedure  to  each  of  those  employees — 

(i)  An  employee  who  is  a  substantial- 
service  employee  with  respect  to  a 
qualified  separate  Une  of  business 
within  the  meaning  of  §  414(r}-ll (b)(2) 
must  be  assigned  to  that  quahfied 
separate  line  of  business; 

(ii)  An  employee  who  is  a  residual 
shared  employee  within  the  meaning  of 
§  414(r)-ll(b)(4)  with  respect  to  a 
qualified  separate  line  of  business  must 
be  assigned  to  a  qualified  separate  line 
of  business  under  paragraph  (c)  of  this 
section. 

Each  employee  assigned  to  a  qualified 
separate  line  of  business  under 
paragraph  (b)(2)(i)  of  this  section  or  this 
paragraph  (b](2)(ii)  remains  assigned  to 
the  same  qualified  separate  line  of 
business  for  all  purposes  with  respect  to 
the  testing  year  listed  in  paragraph  (a)(2) 
of  this  section  and  for  all  plan  years 
beginning  in  that  testing  year.  Once  an 
employee  is  assigned  ta  a  qualified 


separate  line  of  basiness  with  respect  to 
a  particular  testing  day  or  section 
401(a)(26)  testing  day,  that  employee 
remains  assigned  to  that  qualified 
separate  line  of  business  after  the 
employee  terminates  emplojmienL 
However,  after  the  employee  terminates 
employment,  that  employee  will  in  most 
cases  not  be  taken  into  account  with 
respect  to  a  subsequent  testing  day  or 
section  401(a)(26)  testing  day  for 
purposes  of  applying  one  or  more  of  the 
provisions  in  paragraph  (a)(2)  of  this 
section. 

(3)  Assignment  of  new  employees  for 
subsequent  testing  days.  After  the  first 
testing  day  for  the  testing  year,  the 
employees  taken  into  account  under  a 
provision  described  in  paragraph  (a)(2) 
of  this  section  with  respect  to  a 
subsequent  testing  day  (or  a  section 
401(a)(26)  testing  day)  for  the  testing 
year  may  include  one  or  more 
employees  who  previously  have  not 
been  assigned  to  a  qualified  separate 
line  of  business  for  any  purpose  listed  in 
paragraph  {a)(2)  of  this  section  with 
resjject  to  the  testing  year.  An  employee 
may  not  previously  have  been  assigned 
to  a  qualified  separate  line  of  business 
for  any  purpose  with  respect  to  the 
testing  year  if,  for  example,  the 
employee  has  just  been  hired  or  has  just 
become  a  nonexcludable  employee. 
Previously  unassigned  employees  are 
assigned  among  the  employer's  qualified 
separate  lines  of  business  by  applying 
the  procedure  in  paragraph  (b)(2)  of  this 
section  to  those  employees.  In 
determining  whether  an  employee  who 
is  not  employed  by  the  employer  during 
the  testing  year  is  a  substantial-service 
or  a  residual  shared  employee  with 
respect  to  a  qualified  separate  line  of 
business  (including  whether  the  residual 
shared  employee  is  eligible  for 
assignment  under  paragraph  (c)(2)  of 
this  section),  §  414(r)-3(c)(5)  is  applied 
with  reference  to  services  performed  by 
the  employee  during  a  period  in  the 
immediately  succeeding  testing  year 
that  are  reasonably  representative  of  the 
employee's  services  for  the  employer. 

(4)  Special  rule  for  employers  using 
annual  option  under  section  410(b). 
Notwithstanding  the  fact  that 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  generally  only  require 
employees  to  be  assigned  on  testing 
days  beginning  with  the  first  testing  day, 
if  a  plan  is  tested  under  section  410(b} 
using  the  annual  option  of  5  410(b)- 
8(a)(4)  (including  for  purposes  of  the 
average  benefit  percentage  test), 
employees  must  be  assigned  on  every 
day  of  the  plan  year  of  that  plan  for 
purposes  of  this  paragraph  (b).  Thus,  all 
employees  who  prtmde  services  at  any 
time  during  tiie  plan  year  of  a  plan  that 


is  tested  using  the  annual  option  of 
S  1.410(b)-8(a)(4)  must  be  assigned  to  a 
line  of  business  even  if  they  terminate 
employment  before  the  first  testing  day 
within  the  meaning  of  §  414(r)-ll(b){7) 
of  the  testing  year  in  which  the  plan 
year  begins. 

(c)  Assignment  and  allocation  of 
residual  shared  employees — (1)  In 
general.  All  residual  shared  employees 
must  be  assigned  among  an  employer's 
qualified  separate  lines  of  business.  An 
employer  is  permitted  to  assign  certain 
residual  shared  employees  under 
paragraph  (c)(2)  of  this  section.  All 
residual  shared  employees  who  are  not 
assigned  under  paragraph  (c)(2)  of  this 
section  must  be  assigned  among  an 
employer's  qualified  separate  lines  of 
business  under  one  of  the  allocation 
methods  provided  in  paragraphs  (c)(3) 
through  (c)(5)  of  this  section.  An 
employer  is  permitted  to  select  which 
method  of  allocation  to  apply  for  the 
testing  year  to  these  other  residual 
shared  employees.  However,  the  same 
allocation  method  must  be  used  for  all 
these  other  residual  shared  employees, 
and  for  all  purposes  listed  in  paragraph 
(a)(2)  of  this  section  with  respect  to  the 
testing  year. 

(2)  Option  for  assigning  certain 
residual  shared  employees.  For 
purposes  of  this  section,  if  a  residual 
shared  employee  provides  at  least  50 
percent  of  the  employee's  services  to  a 
quahfied  line  of  business  within  the 
meaning  of  9  414{r)-3(c)(5),  the  employer 
is  permitted  to  assign  that  residual 
shared  employee  to  that  qualified 
separate  line  of  business.  This  optional 
rule  may  be  applied  separately  with 
respect  to  each  residual  shared 
employee.  Thus,  an  employer  is 
permitted  to  determine,  on  an  individual 
employee  basis,  whether  a  residual 
shared  employee  is  assigned  under  this 
optional  rule  to  a  qualified  separate  line 
of  business. 

(3)  Dominant  line  of  business  method 
of  allocation — (i)  In  general.  Under  the 
method  of  allocation  in  this  paragraph 
(c)(3),  all  residual  shared  employees 
who  are  not  assigned  under  paragraph 
(c)(2)  of  this  section  are  allocated  to  the 
employer's  dominant  line  of  business. 
This  method  does  not  apply  unless  the 
employer  has  a  dominant  line  of 
business  within  the  meaning  of 
paragraph  (c)(3)(ii)  or  (c)(3)(iv)  of  this 
section.  If  an  employer  has  more  than 
one  dominant  line  of  business  under  this 
paragraph  (c),  the  employer  most  select 
which  qualified  separate  lines  of 
business  is  its  dominant  line  of  business. 

(ii)  Dominant  line  of  business.  An 
employer's  dominant  line  of  business  is 
that  qualified  separate  fine  of  business 
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is  tested  using  the  annual  option  of 
§  1.410[b)-8(a)(4)  must  be  assigned  to  a 
line  of  business  even  if  they  terminate 
employment  before  the  first  testing  day 
within  the  meaning  of  S  414(r)-ll(b)(7) 
of  the  testing  year  in  which  the  plan 
year  begins. 

(c)  Assignment  and  allocation  of 
residual  shared  employees — (1)  In 
general.  All  residual  shared  employees 
must  be  assigned  among  an  employer's 
qualified  separate  lines  of  business.  An 
employer  is  permitted  to  assign  certain 
residual  shared  employees  under 
paragraph  (c)(2)  of  this  section.  All 
residual  shared  employees  who  are  not 
assigned  under  paragraph  {c)(2)  of  this 
section  must  be  assigned  among  an 
employer's  qualified  separate  lines  of 
business  under  one  of  the  allocation 
methods  provided  in  paragraphs  (c)(3) 
through  (c)(5)  of  this  section.  An 
employer  is  permitted  to  select  which 
method  of  allocation  to  apply  for  the 
testing  year  to  these  other  residual 
shared  employees.  However,  the  same 
allocation  method  must  be  used  for  all 
these  other  residual  shared  employees, 
and  for  all  purposes  listed  in  paragraph 
(a)(2)  of  this  section  with  respect  to  the 
testing  year. 

(2)  Option  for  assigning  certain 
residual  shared  employees.  For 
purposes  of  this  section,  if  a  residual 
shared  employee  provides  at  least  50 
percent  of  the  employee's  services  to  a 
qualified  line  of  business  within  the 
meaning  of  9  414(r)-3(c)(5),  the  employer 
is  permitted  to  assign  that  residual 
shared  employee  to  that  qualified 
separate  line  of  business.  This  optional 
rule  may  be  applied  separately  with 
respect  to  each  residual  shared 
employee.  Thus,  an  employer  is 
permitted  to  determine,  on  an  individual 
employee  basis,  whether  a  residual 
shared  employee  is  assigned  under  this 
optional  rule  to  a  qualified  separate  line 
of  business. 

(3)  Dominant  line  of  business  method 
of  allocation — (i)  In  general.  Under  the 
method  of  allocation  in  this  paragraph 
(c)(3),  all  residual  shared  employees 
who  are  not  assigned  under  paragraph 
(c)(2)  of  this  section  are  allocated  to  the 
employer's  dominant  line  of  business. 
This  method  does  not  apply  unless  the 
employer  has  a  dominant  line  of 
business  within  the  meaning  of 
paragraph  (c)(3)(ii)  or  (c)(3)(iv)  of  this 
section.  If  an  employer  has  more  than 
one  dominant  line  of  business  under  this 
paragraph  (c),  the  employer  nrast  select 
which  qualified  separate  lines  of 
business  is  its  dominant  line  of  business. 

(ii)  Dominant  line  of  business.  An 
employer's  dominant  line  of  business  is 
that  qualified  separate  fine  of  business 
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that  has  an  employee  assigiiment 
percentage  of  at  least  50  percent, 
(iii)  Employee  assignment 

{ercentage — (A)  Determination  of 
ercentage.  The  employee  assignment 
percentage  of  a  qualified  separate  line 
of  business  is  the  fraction  (expressed  as 
a  percentage) — 

I  [1)  The  numerator  of  which  is  the  sum 
iif  the  number  of  substantial-service 
employees  with  respect  to  the  qualified 
separate  line  of  business  assigned  to 
that  line  of  business  under  paragraph  (b) 
of  this  section,  and  the  number  of 
residual  shared  employees  with  respect 
lo  the  qualified  separate  line  of  business 
who  are  assigned  to  that  qualified 
separate  line  of  business  under 
paragraph  (c)(2)  of  this  section;  and 
[    (2)  The  denominator  of  which  is  the 
total  number  of  these  employees  who 
are  assigned  to  all  qualified  separate 
lines  of  business  of  the  employer  under 
paragraphs  (b)  and  (c)(2)  of  this  section. 
(B)  Employees  taken  into  account.  The 
Employee  assignment  percentage  is 
calculated  solely  with  respect  to 
employees  who  are  taken  into  account 
for  purposes  of  satisfying  section  410(b) 
With  respect  to  the  first  testing  day. 


Therefore,  this  percentage  is  calculated 
only  once  for  all  purposes  with  respect 
to  a  testing  year.  The  employees 
described  in  section  410(b)(3)  and  (4)  are 
excluded.  However,  section  410(b)(4)  is 
applied  with  reference  to  the  lowest 
minimum  age  requirement  applicable 
under  any  plan  of  the  employer,  and 
with  reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer,  as  if  all  the  plans  were 
a  single  plan  under  {  1.410(b)-6(b)(2). 

[i\]  Option  to  apply  reduced 
percentage.  An  employer  is  permitted  to 
determine  whether  it  has  a  dominant 
line  of  business  by  substituting  "35 
percent"  for  "50  percent"  in  paragraph 
(c)(3)(ii)  of  this  section.  This  option  is 
available  for  a  testing  year  only  if — 

(A)  The  qualified  separate  line  of 
business  accounts  for  at  least  60  percent 
of  the  employer's  total  gross  revenues 
for  the  employer's  latest  fiscal  year 
ending  in  the  testing  yean 

(B)  The  employee  assignment 
percentage  would  be  at  least  60  percent 
if  collectively  bargained  employees 
were  taken  into  account  or 

(C)  Each  qualified  separate  line  of 
business  of  the  employer  satisfies  either 


the  statutory  safe  harbor  of  §  1.414(r)- 
5(b),  the  average  benefits  safe  harbor  of 
§  1.414(r)-5(f),  or  the  minimum  or 
maximum  benefits  safe  harbor  of 
S  1.414(r)-5(g).  Whether  a  qualified 
separate  line  of  business  satisfies  either 
of  these  safe  harbors  is  determined  after 
the  application  of  this  section,  including 
the  assignment  of  all  residual  shared 
employees  under  this  paragraph  (c)(3).  - 
(v)  Examples.  The  following  examples 
illustrate  the  application  of  the  method 
of  allocation  in  this  paragraph  (c)(3). 

Example  I.  (i)  Employer  A  operates  four 
qualified  separate  lines  of  business  as 
dettrmined  uruier  {  1.414(r)-l(b)  for  'he 
testing  year,  consisting  of  a  software 
developer,  a  health  food  products  supplier,  a 
real  estate  developer,  and  a  ski  equipment 
manufacturer.  In  applying  this  section  for  the 
first  testing  day  with  respect  to  the  testing 
year.  Employer  A  determines  that  it  has  a 
total  of  21.000  employees,  of  whom  10.000  are 
substantial-service  employees  not  excludable 
under  section  410(b)(3)  or  (bH4).  Assume  that 
no  residual  shared  employees  is  assigned 
under  the  optional  nile  in  paragraph  (c)(2)  of 
this  section.  Pursuant  to  paragraph  (b)  of  this 
section,  these  laOOO  employees  are  assigned 
among  Employer  A's  quahfted  separate  lines 
of  business  as  follows: 


t 

Substantial-Service  Employees.... 
Parcentage  Assigned  to  OSLOB.. 


Soltwar* 
dsMetopor 


H«am\food 


2.500 
25% 


1.000 
tO% 


Real  estate 


sw 


2.500 

25% 


4.000 

40% 


(ii)  Under  these  facts.  Employer  A  is 
not  permitted  to  apply  the  method  of 
Allocation  in  paragraph  (c)(3)(ii)  of  this 
Section,  because  none  of  its  qualified 
separate  lines  of  business  satisfies  the 
SO  percent  requirement  in  paragraph 
{c)(3)(ii)  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  I.  except  that,  after  allocating  all 
residual  shared  employees  to  the  ski 
equipment  line  of  business,  the  software,  ski 
equipment  and  health  food  supplier  lines  of 
business  each  would  satisfy  the  statutory 
sale  harbor  of  9  1.414(r}-5(b),  and  that  the 


rhal  estate  development  line  of  business 
would  satisfy  the  minimum  or  maximum 
benefits  safe  harbor  of  {  1.414(r)-5(g).  U'-.-er 
thp.se  facts.  Employer  A  is  permitteH  .o  apply 
the  method  of  allocation  in  this  ;.dragraph 
(( )(3)  to  allocate  all  its  residual  shared 
employees  to  the  ski  equipment  line  of 
business,  because  the  employee  assignment 
percentage  of  the  ski  equipment  line  of 
business  exceeds  35  percent  and  each 
qudlififd  separate  line  of  business  satisfifu 
either  the  statutory  safe  harbor  of  §  1.414ir)- 
5(b)  or  the  minimum  or  maximum  benefits 
safe  harbor  of  i  1.414(r)-5(g). 


Example  3.  [i]  The  facts  are  the  same  as  in 
Example  1.  except  that.  Employer  A  chooses 
not  to  satisfy  the  minimnm  or  maximum 
benefits  safe  harbor  of  1 1.414(r)-5(g). 
Instead.  Employer  A  combines  the  real  estate 
developer  and  ski  equipment  manufacturer 
into  a  single  line  of  business.  As  a  result. 
Employer  A  has  three  qualified  separate  lines 
of  business  as  determined  under  {  1.414(r)- 
1|b).  Assume  that  no  residual  shared 
employee  becomes  a  substantial-service 
employee  as  a  result  of  the  new  combination. 
Employer  As  substantial-service  employees 
are  assigned  among  Employer  As  qualified 
separate  lines  of  business  as  follows: 


Substantial-Service  Emptoyees.. 
Percentage  Assigned  to  QSL08.. 


Software 
davlopaf 


2,500 
25% 


Healtn  food 


Raai  estate/ 

ski 


1.000 
10% 


6.500 

66% 


(ii)  I'nder  these  facts.  Employer  A  is 
permitted  to  apply  the  method  of  allocation  in 
this  paragraph  (c)(3)  to  allocate  all  its 
residual  shared  employees  to  the  combined 
real  estate  development  and  ski  equipment 
mantifacturing  line  of  business,  because  moft; 
than  SO  percent  of  Employer  A's  sulistantial- 


service  employees  that  are  taken  into  account 
for  the  first  testing  day  are  assigned  to  that 
qualified  separate  line  of  business. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that,  of  the  remaining 
11.000  employees  of  Employer  A.  ICOUO 
f  mpioyees  are  substantial-service  employees 


who  are  collectively  bargained  employees. 
Pursuant  to  paragraph  (b)  of  this  section,  the 
10.000  substantifil-service  employees  anrf  the 
10.000  substantial-service  employees  who  are 
collectively  bargained  employees  are 
assigned  among  Employer  A's  qualified 
separate  lines  of  business  as  follows: 
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Substantial-Service  Employees 

Percentage  of  total  substantial-service  employees  assigned  to  QSLOB 

Substantial- Service  Employees  (indudiog  collectively  bargained  employees) 

Percentage  o*  total  employees  (Irvluding  coilectivefy  bargained  employees)  assigned  to  QSLOB 


(ii)  Thus,  the  ski  equipment  line  of  business 
satisfies  the  35-peit:ent  threshold  in 
paragraph  (c)(3)(iii)  of  this  section.  In 
addition,  the  ski  equipment's  pei^entage  of 
substantial-service  employees  is  at  least  60 
percent  when  taking  into  account  substantial- 
service  employees  who  are  collectively 
bargained  employees  and  therefore  satisfles 
the  requirement  under  paragraph  (c)(3)(iii)(B) 
of  this  section.  Under  these  facts,  Employer  A 
is  permitted  to  apply  the  method  of  allocation 
in  this  paragraph  (c](3)  to  allocate  all  its 
residual  shared  employees  to  the  ski 
equipment  line  of  business. 

(4)  Pro-rata  method  of  allocation — (i) 
In  general.  Under  the  method  of 
allocation  in  this  paragraph  (c)(4).  all 
residual  shared  employees  who  are  not 
assigned  under  paragraph  (c)(2)  of  this 
section  are  allocated  among  an 
employer's  qualified  separate  lines  of 
business  in  proportion  to  the  employee 
assignment  percentage  of  each  qualified 
separate  line  of  business,  as  determined 
under  paragraph  (c)(3)(iii)  of  this 
section. 


(ii)  Allocation  procedure.  The 
procedure  for  allocating  residual  shared 
employees  under  the  method  in  this 
paragraph  (c)(4)  is  as  follows — 

(A)  The  number  of  highly 
compensated  residual  shared  employees 
who  are  allocated  to  each  qualified 
separate  line  of  business  is  equal  to  the 
product  determined  by  multiplying  the 
total  number  of  highly  compensated 
residual  shared  employees  of  the 
employer  by  the  employee  assignment 
percentage  determined  with  respect  to 
the  qualified  separate  line  of  business 
under  paragraph  (c)(4){i)  of  this  section; 

(B)  The  number  of  nonhighly 
compensated  residual  shared  employees 
who  are  allocated  to  each  qualified 
separate  line  of  business  is  equal  to  the 
product  determined  by  multiplying  the 
total  number  of  nonhighly  compensated 
residual  shared  employees  of  the 
employer  by  the  employee  assignment 
percentage  determined  with  respect  to 
the  qualified  separate  line  of  business 
under  paragraph  (c)(4){i)  of  this  section: 


(C)  For  purposes  of  this  procedure,  the 
employer  is  permitted  to  determine 
which  highly  compensated  residual 
shares  employees  and  which  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business,  provided  that  the 
required  number  of  highly  and  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business. 

(iii)  Examples.  The  following  example 
illustrates  the  application  of  the  method 
of  allocation  in  this  paragraph  (c)(4). 

Example  1.  The  facts  that  are  the  same  as 
in  Example  1  under  paragraph  (c)(3)(iv)  of 
this  section  and  that  there  are  no  additional 
residual  shared  employees  after  the  first 
testing  day.  Of  Employer  As  1.000  residual 
shared  employees,  800  are  highly 
compensated  employees  and  200  are 
nonhighly  compensated  employees.  Employer 
A  applies  the  pro-rata  method  of  allocation  in 
this  paragraph  (c)(4).  Under  these  facts,  the 
1,000  residual  shared  employees  are  allocated 
among  Employer  As  qualified  separate  lines 
of  business  as  follows:  i 


Software 
devetoper 

Healttifood 

Real  estate 

Ski  fl<)iiipiTient 

Substantial-Sarvice  EmolovAAS                                                                           

2.500 

25% 
200 

(25%X800) 

50 

(25%X200) 

1.000 

10% 
80 

(10%XflflO) 

20 

(10%X200) 

2.500 

25% 

200 

(25%X800) 

50 

(25%X200) 

4.000 

40% 

Residual  Shared  HCEs                       . ..                                        

320 

Allocated  to  QSLOB        

(40%X200) 

Residual  Snared  NHCEs 

80 

Alkvalari  In  n<m  nn                                        

(40%X200) 

(5)  HCE  percentage  ratio  method  of 
allocation— [i]  In  general.  Under  the 
method  of  allocation  in  this  paragraph 
(c)(5),  all  residual  shared  employees 
who  are  not  assigned  under  paragraph 
(c)(2)  of  this  section  are  allocated  among 
an  employer's  qualified  separate  lines  of 
business  according  to  the  highly 
compensated  employee  percentage 
assignment  ratio  of  each  qualified 
separate  line  of  business. 

(ii)  Highly  compensated  employee 
percentage  assignment  ratio.  For 
purposes  of  this  paragraph  (c)(5).  the 
highly  compensated  employee 
percentage  assignment  ratio  of  a 
qualified  separate  line  of  business  is  the 
fraction  expressed  as  a  percentage) — 

(A)  The  numerator  of  which  is  the 
percentage  of  all  employees  who  have 
pre\  iously  been  assigned  to  the 


qualified  separate  line  of  business  under 
this  section  with  respect  to  the  testing 
year  who  are  highly  compensated 
employees;  and 

(B)  The  denominator  of  which  is  the 
percentage  of  all  employees  who  have 
previously  been  assigned  to  any 
qualified  separate  line  of  business  under 
this  section  with  respect  to  the  testing 
year  who  are  highly  compensated 
employees. 

Thus,  the  highly  compensated  eriTployee 
percentage  assignment  ratio  of  each  of 
the  employer's  qualified  separate  lines 
of  business  is  recalculated  each  time  a 
residual  shared  employee  is  allocated  to 
a  qualified  separate  line  of  business 
under  this  paragraph  (c)(5). 

(iii)  Allocation  procedure.  The 
procedure  for  allocating  all  residual 


shared  employees  under  the  method  in 
this  paragraph  (c)(5)  is  as  follows — 

(A)  If  there  are  any  qualified  separate 
lines  of  business  with  a  highly 
compensated  employee  percentage 
assignment  ratio  of  less  than  50  percent 
(as  determined  immediately  before  the 
employee  is  allocated  to  a  qualified 
separate  line  of  business),  the  highly 
compensated  residual  shared  employee 
must  be  allocated  to  one  of  these 
qualified  separate  lines  of  business; 

(B)  If  there  are  any  qualified  separate 
lines  of  business  with  a  highly 
compensated  employee  percentage 
assignment  ratio  of  greater  than  200 
percent  (as  determined  immediately 
before  the  employee  is  allocated  to  a 
qualified  separate  line  of  business),  the 
nonhighly  compensated  residual  shared 
employee  must  be  allocated  to  one  of 
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(C)  For  purposes  of  this  procedure,  the 
employer  is  permitted  to  determine 
which  highly  compensated  residual 
shares  employees  and  which  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business,  provided  that  the 
required  number  of  highly  and  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business. 

(iii)  Examples.  The  following  example 
illustrates  the  application  of  the  method 
of  allocation  in  this  paragraph  (c)(4]. 

Example  1.  The  facts  Ihal  are  the  same  as 
in  Example  1  under  paragraph  (c)(3)(iv)  of 
this  section  and  that  there  are  no  additional 
residual  shared  employees  after  the  first 
testing  day.  Of  Employer  As  1.000  residual 
shared  employees,  800  are  highly 
compensated  employees  and  200  are 
nonhighly  compensated  employees.  Employer 
A  applies  the  pro-rata  method  of  allocation  in 
this  paragraph  (c)(4).  Under  these  facts,  the 
1.000  residual  shared  employees  are  allocated 
among  Employer  A's  qualified  separate  lines 
of  business  as  follows:  , 
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shared  employees  under  the  method  in 
this  paragraph  (c)(5)  is  as  follows — 

(A)  If  there  are  any  qualified  separate 
lines  of  business  with  a  highly 
compensated  employee  percentage 
assignment  ratio  of  less  than  50  percent 
(as  determined  immediately  before  the 
employee  is  allocated  to  a  qualified 
separate  line  of  business),  the  highly 
compensated  residual  shared  employee 
must  be  allocated  to  one  of  these 
qualified  separate  lines  of  business; 

(B)  If  there  are  any  qualified  separate 
lines  of  business  with  a  highly 
compensated  employee  percentage 
assignment  ratio  of  greater  than  200 
percent  (as  determined  immediately 
before  the  employee  is  allocated  to  a 
qualified  separate  line  of  business),  the 
nonhighly  compensated  residual  shared 
employee  must  be  allocated  to  one  of 
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these  qualified  separate  lines  of 
business; 

(C)  If  there  are  no  qualified  separate 
lines  of  business  with  a  highly 
com.pensated  employee  percentage 
assignment  ratio  less  than  50  percent,  a 
highly  compensated  residual  shared 
employee  may  be  allocated  to  any 
qualified  separate  line  of  business  with 
a  highly  compensated  employee 
percentage  assignment  ratio  of  no  more 
than  200  percent,  provided  that  the 
employee's  allocation  to  the  qualified 
separate  line  of  business  does  not  cause 
its  highly  compensated  employee 
percentage  assignment  ratio  to  exceed 
200  percent  (as  determined  immediately 
after  the  employee  is  allocated  to  the 
qualified  separate  line  of  business]; 

(D)  If  there  are  no  qualified  separate 
lines  of  business  with  a  highly 
compensated  employee  percentage 
assignment  ratio  greater  than  200 
percent,  a  nonhighly  compensated 
residual  shared  employee  may  be 
allocated  to  any  qualified  separate  line 
of  business  with  a  highly  compensated 
employee  percentage  assignment  ratio 
of  no  less  than  50  percent,  provided  that 
the  employee's  allocation  to  the 
qualified  separate  line  of  business  does 
not  cause  its  highly  compensated 
employee  percentage  assignment  ratio 
to  fall  below  50  percent  (as  determined 
immediately  after  the  employee  is 
allocated  to  the  qualified  separate  line 
of  business); 

(E)  For  purposes  of  this  procedure,  the 
employer  is  permitted  to  determine 
which  highly  compensated  residual 
shared  employees  and  which  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business,  provided  that  the 
requirements  of  this  paragraph  (c](5)(iii) 
are  satisfied. 

(d)  Optional  rule  for  assigning  certain 
transferred  employees — (1)  In  general.  If 
the  requirements  of  this  paragraph  (d) 
are  satisHed,  an  employer  is  permitted 
to  apply  the  optional  nile  in  this 
paragraph  (d)  with  respect  to  an 
employee.  "This  optional  rule  applies 
only  for  purposes  of  satisfying  the 
provisions  listed  in  paragraph  (aj(2)  of 
this  section  and  therefore  does  not  apply 
for  any  other  purpose  (e.g.,  the 
determination  under  S  1.414(r)-3  of 
whether  a  line  of  business  is  organized 
and  operated  separately  from  the 
remainder  of  the  employer). 

(2)  Requirements.  An  employee 
satisfies  the  requirements  of  this 
paragraph  (d)  only  if — 

(i)  During  a  testing  year,  the  employee 
is  transferred  from  a  qualified  separate 
line  of  business  of  the  employer  (the 
"prior  line  of  business")  to  another 
qualified  separate  line  of  business  of  the 


employer  (the  "current  line  of 
business"); 

(ii)  The  transfer  it  for  a  temporary 
period  of  time;  and 

(iii)  In  the  immediately  preceding 
testing  year,  the  employee  was  a 
substantial-service  employee  with 
respect  to  the  prior  jine  of  business 
within  the  meaning  of  S  1.414(r}-ll(b)(2). 

(3)  Optional  rule.  For  purposes  of  this 
section,  an  employee  may  be  assigned  to 
the  prior  hne  of  business  for  the  testing 
year  in  which  the  transfer  occurs  and,  if 
the  transfer  extends  beyond  that  testing 
year,  the  testing  year  immediately 
succeeding  that  testing  year. 

§  1.414(r>-8    Separate  application  of 
section  410(b). 

(a)  General  rule.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  with  §  1.414(r)-l(b) 
for  a  testing  year,  the  requirements  of 
section  410(b]  must  be  applied  in 
accordance  with  this  section  separately 
with  respect  to  the  employees  of  each 
qualified  separate  line  of  business  for 
purposes  of  testing  all  plans  of  the 
employer  for  plan  years  that  begin  in  the 
testing  year  (other  than  a  plan  tested 
under  the  special  rule  for  employer-wide 
plans  in  §  1.414(r)-(c)(2)(ii)  for  such  a 
plan  year).  Conversely,  if  an  employer  is 
not  treated  as  operating  qualified 
separate  hnes  of  business  for  purposes 
of  section  410(b)  in  accordance  with 

§  1.414(r)-l(b)  for  a  testing  year,  the 
requirements  of  section  410(b)  must  be 
applied  on  an  employer-wide  basis  for 
purposes  of  testing  all  plans  of  the 
employer  for  plan  years  that  begin  in  the 
testing  year.  See  S  l-414(r]-l(c)(2]  and 
(d](6].  Paragraph  (b)  of  this  section 
explains  how  the  requirements  of 
section  410(b)  are  applied  separately 
with  respect  to  the  employees  of  a 
qualified  separate  line  of  business  for 
purposes  of  testing  a  plan.  Paragraph  (c) 
of  this  section  explains  the  coordination 
between  sections  410(b)  and  401(a)(4). 
Paragraph  (d)  of  this  section  provides 
certain  supplementary  ru!(?s  necessary 
for  the  application  of  this  section. 

(b)  Rules  of  separate  application — (1) 
In  general.  If  the  requirements  of  section 
410(b)  are  applied  separately  with 
respect  to  the  employees  of  each 
qualifled  separate  line  of  business 
operated  by  the  employer-for  a  testing 
year,  a  plan  (other  than  a  plan  that  is 
tested  under  the  special  nlle  for 
employer- wide  plans  in  S  1.414(r)- 
l(c](2)(ii]  for  a  plan  year]  satisfies  the 
requirements  of  section  410(b)  only  if — 

(i)  The  plan  satisfies  section 
410(b](5)(B]  of  an  employer-wide  basis; 
and 


(ii)  The  plan  satisfies  section  410ib]  on 
a  qualified-separate-line-of-business 
basis. 

(2)  Satisfaction  of  section  410(bl(5J(BJ 
on  an  employer-wide  basis — (i)  General 
rule.  Section  410(b)(5)(B)  provides  that  a 
plan  is  not  permitted  to  be  tested 
separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  unless  the  plan  benefits  a 
classification  of  employees  found  by  the 
Secretary  to  be  nondiscriminatory.  A 
plan  satisfies  this  requirement  only  if 
the  plan  satisfies  either  the  ratio 
percentage  test  of  {  1.410(b)-2(b}(2)  or 
the  nondiscriminatory  classification  test 
of  S  1.410(b)-4  (without  regard  to  the 
average  benefit  percentage  test  of 
i  1.410(b)-5],  taking  into  account  the 
other  applicable  provisions  of 
§§  1.410(b)-l  through  1.410(b)-10.  For 
this  purpose,  the  nonexcludable 
employees  of  the  employer  taken  into 
account  in  testing  the  plan  under  section 
410(b)  are  determined  under  {  1.410(b)- 
6,  without  regard  to  the  exclusion  in 
i  1.410(b)-6(e]  for  employees  of  other 
qualified  separate  lines  of  business  of 
the  employer.  Thus,  in  testing  a  plan 
separately  with  respect  to  the 
employees  of  one  qualiHed  separate  line 
of  business  under  this  paragraph  (bl(2), 
the  otherwise  nonexcludable  employees 
of  the  employer's  other  qualified 
separate  lines  of  business  are  not 
treated  as  excludable  employees. 
However,  under  the  definition  of  "plan" 
in  paragraph  (d)(2)  of  this  section,  these 
employees  are  not  treated  as  benefiting 
under  the  plan  for  purposes  of  applying 
this  paragraph  (b)(2). 

(ii)  Application  of  facts  and 
circumstances  requirements  under 
nondiscriminatory  classification  test. 
The  fact  that  an  employer  has  satisfied 
the  qualified-separate-line-of-business 
requirements  in  55  1.414(r)-l  through 
1.414(r)-7  is  taken  into  account  in 
determining  whether  a  classification  of 
employees  benefiting  under  a  plan  that 
falls  between  the  safe  and  unsafe 
harbors  satisfies  S  1.410(b}-4(c)(3)  (facts 
and  circumstances  requirements). 
Except  in  unusual  circumstances,  this 
fact  will  be  determinative. 

(iii)  Application  of  unsafe  harbor 
percentage  to  plans  satisfying  ratio 
percentage  test  at  90 percent  level.  If  a 
plan  benefits  a  group  of  employees  for  a 
plan  year  that  would  satisfy  the  ratio 
percentage  test  of  5  1.410(b)-2(b)(2)  on  a 
qualified-separate-line-of-business  basis 
under  paragraph  (b)(3)  of  this  section  if 
that  percentage  were  increased  to  90 
percent,  the  unsafe  harbor  percentage  in 
5  1.410(b)-4(c)(4)(ii]  may  be  reduced  by 
five  percentage  points  (not  five  percent) 
for  the  plan  year.  Thus,  if  the 
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requirements  of  this  paragraph  (b)(2)(ii] 
are  satisfied,  the  unsafe  harbor 
percentage  in  S  1.410(bH(c)(4)(ii)  may 
be  treated  as  35  percent,  reduced  by  % 
of  a  percentage  point  for  each  whole 
percentage  point  by  which  the  nonhighly 
compensated  employee  concentration 
percentage  exceeds  60  percent  (but  in  no 
event  less  than  15  percent). 

(3)  Satisfaction  of  section  410(b)  on  a 
qualified-separate-line-of-business 
basis.  A  plan  satisfies  section  410(b)  on 
a  qualified-separate-line-of-business 
basis  only  if  the  plan  satisfies  either  the 
ratio  percentage  test  of  S  1.410(b)-2(b)(2) 
or  the  average  benefit  test  of  §  1.410(b)- 
2(b)(3)  (including  the  nondiscriminatory 
classification  test  of  §  1.410ib)-4  and  the 
average  benefit  percentage  test  of 

§  1.410(b)-5),  taking  into  account  the 
other  applicable  provisions  of 
§§  1.410(b)-l  through  1.410(b)-10.  For 
this  purpose,  the  non-excludable 
employees  of  the  employer  taken  into 
account  in  testing  the  plan  under  section 
40(b)  are  determined  under  S  1.410(b}-6, 
taking  into  account  the  exclusion  in 
§  1.410(b)-6(ej'for  employees  of  other 
qualified  separate  lines  of  business  of 
the  employer.  Thus,  in  testing  a  plan 
separately  with  respect  to  the 
employees  of  one  qualified  separate  line 
of  business  under  this  paragraph  (b)(3), 
all  employees  of  the  employer's  other 
qualified  separate  lines  of  business  are 
treated  as  excludable  employees. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b). 

Example  1.  (i)  Employer  A  is  tieated  as 
operating  qualified  separate  lines  of  business 
for  purposes  of  section  410(b)  in  accordance 
with  S  1.414(r)-l(b)  for  the  1993  testing  year 
with  respect  to  all  of  its  plans.  Employer  A 
operates  two  qualified  separate  lines  of 
business  as  determined  under  §  t.414(r)- 
1(b)(2),  Line  1  and  Line  2.  Employer  A 
maintains  only  two  plans.  Plan  X  which 
benefits  solely  employees  of  Line  1.  and  Plan 
Y  which  benefits  solely  employees  of  Line  2. 
In  testing  Plan  X  under  section  410(b]  with 
respect  to  the  first  testing  day  for  the  plan 
year  of  Plan  X  beginning  in  the  1993  testing 
year,  it  is  determined  that  Employer  A  has 
2.100  nonexcludable  employees,  of  whom  100 
are  highly  compensated  employees  and  2.000 
are  nonhighly  compensated  employees.  After 
applying  $  1.414[r)-7  to  these  employees.  50 
of  the  highly  compensated  employees  and  100 
of  the  nonhighly  compensated  employees  are 
trea'ed  as  employees  of  Line  2.  and  the 
remaining  50  highly  compensated  employees 
and  the  remaining  1.900  nonhighly 
'ompensated  employees  are  treated  as 
employees  of  Line  1. 

(ii)  All  of  the  highly  compensated 
employees  and  1,300  of  the  nonhighly 
compensated  employees  who  are  treated  as 
employees  of  Line  1  benefit  under  Plan  X. 
Thus,  on  an  employer-wide  basis.  Plan  X 
benefits  50  percent  of  all  Employer  A's  highly 


compensated  employees  (50  out  of  100)  and 
65  percent  of  all  Employer  A's  nonhighly 
compensated  employees  (1,300  out  of  2.000). 
Plan  X  consequently  has  a  ratio  percentage 
determined  on  an  employer-wide  basis  of  130 
percent  (65% -=-50%),  see  i  1.410(b}-9,  and 
could  satisfy  section  410(b)  under  the  ratio 
percentage  test  of  S  1.410(b)-2(b)(2)  if  that 
section  were  applied  on  an  employer-wide 
basis  without  regard  to  the  provisions  of  this 
paragraph  (b).  Under  paragraph  (a)  of  this 
section,  however,  the  requirements  of  section 
410(b)  must  t>e  applied  separately  with 
respect  to  the  employees  of  each  qualified 
separate  line  of  business  operated  by 
Employer  A  for  all  plans  of  Employer  A  for 
plan  years  that  begin  in  the  1993  testing  year. 
This  rule  does  not  apply  to  plans  tested  under 
the  special  rule  for  employer-wide  plans  in 
S  1.414{r)-l(c)(2)(ii).  Plan  X  benefits  only  65 
percent  of  the  nonhighly  compensated 
employees  of  Employer  A,  however,  and 
therefore  cannot  satisfy  the  70  percent 
requirement  necessary  to  be  tested  under  that 
rule.  As  a  result,  for  the  plan  year  of  Plan  X 
beginning  in  the  1993  testing  year.  Plan  X  is 
not  permitted  to  satisfy  section  410(b)  on  an 
employer-wide  basis  and,  instead,  is  only 
permitted  to  satisfy  section  410(b)  separately 
with  respect  to  the  employees  of  each 
qualified  separate  line  of  business  operated 
by  Employer  A.  in  accordance  with 
paragraphs  (b)(2)  and  (b)(3)  of  this  section. 
Example  2.  "The  facts  are  the  same  as  in 
Example  1.  All  of  the  employees  treated  as 
employees  of  Line  2  benefit  under  Plan  Y,  and 
none  of  the  employees  treated  as  employees 
of  Line  1  benefit  under  Plan  Y.  Thus,  Plan  Y 
benefits  50  percent  of  all  Employer  As  highly 
compensated  employees  (50  out  of  100)  and 
only  5  percent  of  all  Employer  As  nonhighly 
compensated  employees  (100  out  of  2,000). 
Thus,  while  Plan  Y  has  a  ratio  percentage  of 
100  percent  (100% -=-100%)  on  a  qualified- 
separate-line-of-business  basis,  it  has  a  ratio 
percentage  of  only  10  percent  (.5%  ^100%)  on 
an  employer-wide  basis.  See  §  1.410(b)-8. 
Because  10  percent  is  less  than  15  percent 
(the  unsafe  harbor  percentage  applicable  to 
Employer  A  under  i  1.410{b)-4(c)(4)(ii),  after 
the  reduction  provided  for  in  paragraph 
{b)(2){ii)  of  this  section).  Plan  Y  does  not 
satisfy  the  nondiscriminatory  classification 
test  of  S  1.410{b)-4  on  an  employer-wide 
basis.  Nor  does  plan  Y  satisfy  the  ratio 
percentage  lest  of  S  1.410(b)(2)  on  an 
employer-wide  basis,  since  10  percent  is  less 
than  70  percent.  Under  these  facts.  Plan  Y 
does  not  satisfy  section  410(b)(5)(B)  on  an 
employer-wide  basis  in  accordance  with 
paragraph  (b)(2)  of  this  section  for  the  pan 
year  of  Plan  Y  beginning  in  the  1993  testing 
year,  and  therefore  fails  to  satisfy  section 
410(b)  for  that  year.  This  is  true  even  though 
Plan  Y  satisfies  section  410(b)  on  a  qualified- 
separate-line-of-business  basis  in  accordance 
with  paragraph  (b)(3)  of  this  section. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  X  benefits  only 
950  of  the  employees  of  Line  1.  Assume  Plan 
X  satisfies  the  reasonable  classification 
requirement  of  (  1.410{b)-4(b)  on  an 
employer-wide  basis.  Plan  X  benefits  50 
percent  of  all  Employer  A's  highly 
compensated  employees  (50  out  100)  and  47.5 
percent  of  all  Employer  A's  nonhighly 


compensated  employees  (950  out  of  2,000). 
Plan  X  consequently  has  a  ratio  percentage 
determined  on  an  employer-wide  basis  of  95 
percent  (47.5% -=-50%),  see  i  1.410(b)-9.  and 
thus  satisfies  section  410(b)(5)(B)  on  an 
employer-wide  basis. 

(ii)  Plan  X  has  a  ratio  percentage 
determined  on  a  qualified-separate-line-of- 
business  basis  of  50  percent  (50%  -=- 100%). 
Because  50  percent  is  less  than  70  percent 
Plan  X  must  satisfy  the  nondiscriminatory 
classification  test  of  S  1.410(b)-4  and  the 
average  benefit  percentage  test  of  S  1.410(b)- 
5  on  a  qualified-separate-line-of-business 
basis  in  order  to  satisfy  the  other 
requirements  of  section  410(b).  Plan  X 
satisfies  the  nondiscriminatory  classification 
requirement  of  (  1.410{b)-4(c)  on  a  qualified- 
separate-line-of-business  because  its  ratio 
percentage  determined  on  a  qualified- 
separate-line-of-business  basis  is  more  than 
22.25  percent,  the  safe  harbor  percentage 
applicable  to  Line  1  under  S  l-410(b)- 
4(c)(4)(i).  Because  Plan  X  satisfies  the 
reasonable  classification  requirement  of 
§  1.410(b)-4(b)  on  an  employer-wide  basis,  it 
is  also  deemed  to  satisfy  this  requirement  on 
a  qualified-separate-line-of-business  basis. 
See  S  1.410(b)--7(c)(4).  In  determining  whether 
Plan  X  satisfies  the  average  benefit 
percentage  test  of  S  1.410(b)-5,  only  Plan  X 
and  only  employees  of  Line  1  are  taken  into 
account.  See  55  1.410(b)-6(e)  and  1.410(b)- 
7(e). 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that,  prior  to  the  1993 
testing  year.  Employer  A  merges  Plan  X  and 
Plan  Y  so  that  they  form  a  single  plan  within 
the  meaning  of  section  414(/).  Under  the 
definition  of  "plan"  in  paragraph  (d)(2)  of  this 
section,  however,  the  portion  of  the  newly 
merged  plan  that  benefits  employees  of  IJne  2 
(former  Plan  Y)  is  still  treated  as  a  separate 
plan  from  the  portion  of  the  newly  merged 
plan  that  benefits  employees  of  Line  1 
(former  Plan  X).  The  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
(former  Plan  Y)  fails  to  satisfy  section  410(b) 
for  the  reasons  stated  in  Example  3.  Under 
these  facts,  because  the  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
fails  to  satisfy  section  410(b),  the  entire 
newly  merged  plan  fails  to  satisfy  section 
410(b)  for  ti\e  plan  year  of  the  newly  merged 
plan  that  begins  in  the  1993  testing  year.  See 
paragraph  (d)(5)  of  this  section. 

(c)  Coordination  of  section  401(a)(4) 
with  section  410(b)— {1)  General  rule. 
For  purposes  of  these  regulations,  the 
requirements  of  section  410(b) 
encompass  the  requirements  of  section 
401(a)(4)  (including,  but  not  limited  to, 
the  permitted  disparity  rules  of  section 
401(7),  the  actual  deferral  percentage  test 
of  section  401(k)(3).  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2)).  Therefore,  if  the 
requirements  of  section  410(b)  are 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  of  an  employer  for 
purposes  of  testing  one  or  more  plans  of 
the  employer  for  plan  years  that  begin  in 
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compensated  employees  (950  out  of  2.000). 
Plan  X  consequently  has  a  ratio  percentage 
determined  on  an  employer-wide  basis  of  95 
percent  (47.5% -^50%).  see  S  1.410(b)-8.  and 
thus  satisfies  section  410(b)(5)(B)  on  an 
employer-wide  basis. 

(ii)  Plan  X  has  a  ratio  percentage 
determined  on  a  qualified-separate-line-of- 
business  basis  of  50  percent  (50%  -^  100%). 
Because  50  percent  is  less  than  70  percent. 
Plan  X  must  satisfy  the  nondiscriminatory 
classification  test  of  S  1.410(b)-4  and  the 
average  benefit  percentage  test  of  S  1.410(b)- 
5  on  a  qualified-separate-line-of-business 
basis  in  order  to  satisfy  the  other 
requirements  of  section  410(b).  Plan  X 
satisfies  the  nondiscriminatory  classification 
requirement  of  i  1.410{b)-4(c)  on  a  qualified- 
separate-line-of-business  because  its  ratio 
percentage  determined  on  a  qualified- 
separate-line-of-business  basis  is  more  than 
22.25  percent,  the  safe  harbor  percentage 
applicable  to  Line  1  under  S  1.410(b)- 
4(c)(4)(i).  Because  Plan  X  satisfies  the 
reasonable  classification  requirement  of 
S  1.410(b)-4(b)  on  an  employer-wide  basis,  it 
is  also  deemed  to  satisfy  this  requirement  on 
a  qualified-separate-line-of-business  basis. 
See  S  1.410(b)-7(c)(4).  In  determining  whether 
Plan  X  satisfies  the  average  benefit 
percentage  test  of  S  1.410(b)-5,  only  Plan  X 
and  only  employees  of  Line  1  are  taken  into 
account.  See  §5  1.410(b)-6(e)  and  1.410(b)- 
7(e). 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that,  prior  to  the  1993 
testing  year,  Employer  A  merges  Plan  X  and 
Plan  Y  90  that  they  form  a  single  plan  within 
the  meaning  of  section  414(/).  Under  the 
definition  of  "plan"  in  paragraph  (d)(2)  of  this 
section,  however,  the  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
(former  Plan  Y)  is  still  treated  as  a  separate 
plan  from  the  portion  of  the  newly  merged 
plan  that  benefits  employees  of  Line  1 
(former  Plan  X).  The  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
(former  Plan  Y)  fails  to  satisfy  section  410(b) 
for  the  reasons  stated  in  Example  3.  Under 
these  facts,  because  the  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
fails  to  satisfy  section  410(b),  the  entire 
newly  merged  plan  fails  to  satisfy  section 
410(b)  for  ti\e  plan  year  of  the  newly  merged 
plan  that  begins  in  the  1993  testing  year.  See 
paragraph  (d)(5)  of  this  section. 

(c)  Coordination  of  section  401(a)(4) 
with  section  410(b)— (1)  General  rule. 
For  purposes  of  these  regulations,  the 
requirements  of  section  410(b) 
encompass  the  requirements  of  section 
401(a)(4)  (including,  but  not  limited  to, 
the  permitted  disparity  rules  of  section 
401(7),  the  actual  deferral  percentage  test 
of  section  401(k)(3),  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2)).  Therefore,  if  the 
requirements  of  section  410(b)  are 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  of  an  employer  for 
purposes  of  testing  one  or  more  plans  of 
the  employer  for  plan  years  that  begin  in 


a  testing  year,  the  requirements  of 
section  401(a)(4)  must  also  be  applied 
separately  with  respect  to  the 
employees  of  the  same  qualified 
separate  lines  of  business  for  purposes 
of  testing  the  same  plans  for  the  same 
plan  years.  Furthermore,  if  section 
401(a)(4)  requires  that  a  group  of 
employees  under  the  plan  satisfy  section 
410(b)  for  purposes  of  satisfying  section 
401(a)(4),  section  410(b)  must  be  applied 
for  this  purpose  in  the  same  manner 
provided  in  paragraph  (b)  of  this  section. 
See,  for  example,  §§  1.401(a)(4)-2(c)(l) 
and  1.401(a)(4)-3(c)(l)  (requiring  each 
rate  group  of  employees  under  a  plan  to 
satisfy  section  410(b)),  §  1.401(a)(4)-4(b) 
(requiring  the  group  of  employees  to 
whom  each  benefit,  right,  or  feature  is 
currently  available  under  a  plan  to 
satisfy  section  410(b)).  and  §  1.401(a)(4)- 
9(c)(1)  (requiring  the  group  of  employees 
included  in  each  component  plan  into 
which  a  plan  is  restructured  to  satisfy 
section  410(b)).  Thus,  the  group  of 
employees  must  satisfy  section 
410(b)(5)(B)  on  an  employer-wide  basis 
in  accordance  with  paragraph  (b)(2)  of 
this  section  and  also  must  satisfy 
section  410(b)  on  a  qualified-separate- 
iine-of-business  basis  in  accordance 
with  paragraph  (b)(3]  of  this  section,  in 
both  cases  as  if  the  group  of  employees 
were  the  only  employees  benefiting 
under  the  plan. 

(2)  Examples.  The  following  examples 
illustrate  the  application  of  the  rule  in 
this  paragraph  (c). 

Example  1.  Employer  B  is  treated  as 
operating  qualified  separate  lines  of  business 
for  purposes  of  section  410(b)  in  accordance 
with  §  1.414(r)-l(b)  for  the  1993  testing  year. 
Employer  B  operates  two  qualified  separate 
lines  of  business  as  determined  under 
§  1.414(r)-l(b)(2).  Line  1  and  Line  2.  Employer 
B  maintains  Plan  Z.  which  benefits 
employees  in  both  Line  1  and  Line  2.  Under 
the  definition  of  "plan"  in  paragraph  (d)(2)  of 
this  section,  the  portion  of  Plan  Z  that 
benefits  employees  of  Line  1  is  treated  as  a 
separate  plan  from  the  portion  of  Plan  Z  that 
benefits  employees  of  Line  2.  Under  this 
paragraph  (c).  this  result  applies  for  purposes 
of  both  section  410(b)  and  section  401(a)(4). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Plan  Z  benefits  solely 
employees  of  Line  1.  In  testing  Plan  Z  under 
section  401(a)(4)  for  the  plan  year  of  Plan  Z 
beginning  in  the  1993  testing  year.  Employer 
B  restructures  Plan  Z  into  several  component 
plans  (within  the  meaning  of  §  1.401(a)(4)- 
9(c)).  Under  S  1.401(a)(4)-9(c)(l).  each  of 
these  component  plans  is  required  to  satisfy 
section  410(b).  This  paragraph  (c)  requires 
that  each  of  the  component  plans  be  tested 
separately  with  respect  to  the  employees  of 
each  qualified  separate  line  of  business 
operated  by  Employer  B.  This  testing  must  be 
done  in  accordance  with  paragraph  (b)  of  this 
section.  Consequently,  each  component  plan 
must  satisfy  section  410(b)(5)(B)  on  an 
employer-wide  basis  in  accordance  with 


paragraph  (b)(2)  of  this  section  and  must  also 
satisfy  section  410(b)  on  a  qualified-separate- 
line-of-business  basis  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  Z  is  a  profit- 
sharing  plan,  and  contributions  to  Plan  Z  are 
made  pursuant  to  cash  or  deferred 
arrangement  in  which  all  employees  of 
Employer  B  are  eligible  to  participate. 
Assume  that,  as  a  result.  Plan  Z  satisfies  the 
requirements  to  be  tested  under  the  special 
rule  for  employer-wide  plans  in  i  l.414(r)- 
1(c)(2)(ii).  IJnder  these  facts,  the  requirements 
of  sections  410(b),  401(a)(4)  and  401(k). 
including  the  actual  deferral  percentage  test 
of  section  401(k){3)  and  §  1.401(k)-l(b),  would 
generally  be  required  to  be  applied 
separately  to  the  portions  of  Plan  Z  that 
benefit  the  employees  of  Line  1  and  Line  2, 
respectively.  However,  if  Plan  Z  is  tested 
under  the  special  rule  in  §  1.414(r)-l(c)(2)(ii), 
these  requirements  must  be  applied  on  an 
employer-wide  basis. 

(d)  Supplementary  rules — (1)  In 
general.  This  paragraph  (d)  provides 
certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(2)  Definition  of  plan.  For  purposes  of 
this  section,  the  {erm  plan  means  a  plan 
within  the  meaning  of  §  1.410(b)-7(a) 
and  (b),  after  application  of  the 
mandatory  disaggregation  rules  of 

§  1.410(b)-7(c)  (including  the  mandatory 
disaggregation  rule  for  portions  of  a  plan 
that  benefit  employees  of  different 
qualified  separate  lines  of  business]  and 
the  permissive  aggregation  rules  of 
§  1.410(b)-7(d).  Thus,  for  purposes  of 
this  section,  the  portion  of  a  plan  that 
benefits  employees  of  one  qualified 
separate  line  of  business  is  treated  as  a 
separate  plan  from  the  other  portions  of 
the  same  plan  that  benefit  employees  of 
other  qualified  separate  lines  of 
business  of  the  employer,  unless  the 
plan  is  tested  under  the  special  rule  for 
employer-wide  plans  in  §  1.414(r)- 
l(c)(2)(ii)  for  the  plan  year. 

(3)  Employees  of  a  qualified  separate 
line  of  business.  For  purposes  of 
applying  paragraph  (b)  of  this  section 
with  respect  to  a  testing  day,  the 
employees  of  each  qualified  separate 
line  of  business  of  the  employer  are 
determined  by  applying  §  1.414(r)-7  to 
the  employees  of  the  employer 
otherwise  taken  into  account  under 
section  410(b)  for  the  testing  day.  For 
purposes  of  applying  paragraph  (c)  of 
this  section  with  respect  to  a  testing 
day,  the  employees  of  each  qualified 
separate  line  of  business  of  the 
employer  are  determined  by  applying 

§  1.414(r)-7  to  the  employees  of  the 
employer  otherwise  taken  into  account 
under  section  410(a)(4)  for  the  testing 
day.  For  the  definition  of  testing  day, 
see  S  1.414(r)-ll(b)(6). 

(4)  Contributions  and  benefits 
attributable  to  a  qualified  separate  line 


of  business.  For  purposes  of  this  section, 
all  allocations  to  an  employee's  account, 
all  benefits  accrued  by  an  employee, 
and  all  other  benefits,  rights,  and 
features  applicable  to  an  employee 
under  any  plan  of  the  employer  are 
treated  as  if  they  had  been  provided 
under  a  plan  maintained  by  the  qualified 
separate  line  of  business  to  which  the 
employee  is  assigned  under  §  1.41(r)-7 
for  the  testing  year. 

(5)  Consequences  of  failure.  If  a  plan 
fails  to  satisfy  either  paragraph  (b)(2), 
(b)(3).  or  (c)(1)  of  this  section,  the  plan 
(and  any  plan  of  which  it  constitutes  a 
portion)  fails  to  satisfy  section  401(aj. 
However,  this  failure  alone  does  not 
cause  the  employer  to  fail  to  be  treated 
as  operating  qualified  separate  lines  of 
business  in  accordance  with  §  1.414(r)- 
1(b),  unless  the  employer  is  relying  on 
benefits  provided  under  the  plan  to 
satisfy  the  minimum  benefit  portion  of] 
the  safe  harbor  in  $  1.414(r)-5(g)(2)  witf 
respect  to  at  least  one  of  its  qualified 
separate  lines  of  business. 

§  1 .4 1 4<r>-9    Separate  appltcatlon  of 
•ection  401(aH26). 

(a)  General  rule.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
401(a)(26)  in  accordance  with  §  1.414(r)- 
1(b)  for  a  testing  year,  the  requirements 
of  section  401(a)(26)  must  be  applied 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  for  purposes  of  testing 
all  plans  of  the  employer  for  plan  years 
that  begin  in  the  testing  year  (other  than 
a  plan  tested  under  the  special  rule  for 
employer-wide  plans  in  i  1.414(r)- 
l(c)(3)(ii)  for  such  a  plan  year). 
Conversely,  if  an  employer  is  not  treated 
as  operating  qualified  separate  lines  of 
business  for  purposes  of  section 
401(a)(26)  in  accordance  with  §  1.414(r)- 
1(b)  for  a  testing  year,  the  requirements 
of  section  401(a)(26)  must  be  applied  on 
an  employer-wide  basis  for  purposes  of 
testing  all  plans  of  the  employer  for  plan 
years  that  begin  in  the  testing  years.  See 
§  1414(r)-l(c)(3)  and  (d)(6).  Paragraph 
(b)  of  this  section  explains  how  the 
requirements  of  section  401(a)(26)  are 
applied  separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  for  purposes  of  testing  a  plan. 
Paragraph  (c)  of  this  section  provides 
certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(b)  Requirements  applicable  to  a  plan. 
If  the  requirements  of  section  401(a)(26) 
are  applied  separately  with  respect  to 
the  employees  of  a  qualified  separate 
line  of  business  for  a  testing  year,  a  plan 
(other  than  a  plan  that  is  tested  under 
the  special  rule  for  employer-wide  plans 
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in  §  1.414(r)-l(c)(3)(ii)  for  a  plan  year) 
satisHes  section  401(a](26)  only  if  it 
satisfies  the  requirements  of 
§§  1.401(a)(26)-l  through  1.401(a)(26}-9 
on  a  qualified-separate-line-of-business 
basis.  For  this  purpose,  the 
nonexcludable  employees  of  the 
employer  taken  into  account  in  testing 
the  plan  under  section  401(a)(26)  are 
determined  under  S  1.401(a)(26)-6(b). 
taking  into  account  the  exclusion  in 
§  1.401(a)(26)-6(bM8)  for  employees  of 
other  qualified  separate  lines  of 
business  of  the  employer.  Thus,  in 
testing  a  plan  separately  with  respect  to 
the  employees  of  one  qualified  separate 
line  of  business  under  this  paragraph 
(b),  all  employees  of  the  employer's 
other  qualified  separate  lines  of 
business  are  treated  as  excludable 
employees. 

(c)  Supplementary  rules — (1)  In 
general.  This  paragraph  (c)  provides 
certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(2)  Definition  of  plan.  For  purposes  of 
this  section,  the  term  plan  mean  a  plan 
within  the  meaning  of  §  1.401{a){26)-2(c) 
and  (d),  including  the  mandatory 
disaggregation  rule  of  S  1.401(a)(26)- 
2(d)(6]  for  portions  of  a  plan  that  benefit 
employees  of  different  qualified 
separate  lines  of  business.  Thus,  for 
purposes  of  this  section,  the  portion  of  a 
plan  that  benefits  employees  of  one 
qualified  separate  line  of  business  is 
treated  as  a  separate  plan  from  the  other 
portions  of  the  same  plan  that  benefit 
employees  of  other  qualified  separate 
lines  of  business  of  the  employer,  unless 
the  plan  is  tested  under  the  special  rule 
for  employer-wide  plans  in  §  1.414(r)- 
l(c)(3)(ii)  for  the  plan  year. 

(3)  Employees  of  a  qualified  separate 
line  of  business.  For  purposes  of 
applying  paragraph  (b)(2]  of  this  section 
with  respect  to  a  section  401(a)(26) 
testing  day,  the  employees  of  each 
qualified  separate  line  of  business  of  the 
employer  are  determined  by  applying 

§  1.414(r)-7  to  the  employees  of  the 
employer  otherwise  taken  into  account 
under  section  401(a](26)  for  the  section 
401(a](26]  testing  day.  For  the  definition 
of  section  401(a)(26)  testing  day,  see 
§  1.414(r)-ll  (b)(8). 

(4)  Consequences  of  failure.  If  a  plan 
fails  to  satisfy  paragraph  (b)(2)  of  this 
section,  the  plan  (and  any  plan  of  which 
it  constitutes  a  portion)  fails  to  satisfy 
section  401(a).  However,  this  failure 
alone  would  not  cause  the  employer  to 
fail  to  be  treated  as  operating  qualified 
separate  lines  of  business  in  accordance 
with  §  1.414(r)-l(b).  unless  the  employer 
is  relying  on  benefits  provided  under  the 
plan  to  satisfy  the  minimum  benefit 
portion  of  the  safe  harbor  in  §  1.414(r)- 


5(g)(2)  with  respect  to  at  least  one  of  its 
qualified  separate  lines  of  business. 

§  1.414<r)-10    ScfMrate  application  of 
section  129<dK8).  [Reawvod] 


§  1.414(r)-1 1    Definitions  and  special  rules. 

(a)  In  general  This  section  contains 
certain  definitions  and  special  rules 
applicable  under  these  regulations. 
Paragraph  (b)  of  this  section  provides 
certain  definitions  that  apply  for 
purposes  of  these  regulations.  Paragraph 
(c)  of  this  section  provides  averaging 
rules  under  which  certain  provisions  of 
these  regulations  may  be  applied  on  the 
basis  of  a  two-year  or  a  three-year 
average. 

(b)  Definitions — (1)  In  general.  In 
applying  the  provisions  of  this  section 
and  of  5§  1.414(r)-l  through  1.414(r)-10. 
unless  otherwise  provided,  the 
definitions  in  this  paragraph  (b)  govern 
in  addition  to  the  definitions  in 
§  1.410(b)-^. 

(2)  Substantial-service  employee.  An 
employee  is  a  substantial-service 
employee  with  respect  to  a  line  of 
business  for  a  testing  year  if  at  least  75 
percent  of  the  employee's  ser\'ices  are 
provided  to  that  line  of  business  for  that 
testing  year  within  the  meaning  of 
S  1.414(r)-3(c)(5). 

(3)  Top-paid  employee.  An  employee 
is  a  top-paid  employee  with  respect  to  a 
line  of  business  for  a  testing  year  if  the 
employee  is  among  the  top  10  percent  by 
compensation  of  those  employees  who 
provide  at  least  25  percent  of  their 
services  to  that  line  of  business  for  that 
testing  year  within  the  meaning  of 
§  1.414(r)-3(c)(5).  For  purposes  of  this 
paragraph  (b)(3).  an  employee's 
compensation  is  the  compensation  used 
to  determine  the  employee's  status  as  a 
highly  or  nonhighly  compensated 
employee  under  section  414(q)  for\ 
purposes  of  applying  section  410(b)\with 
respect  to  the  first  testing  day.  For  thjs 
purpose,  only  compensation  receivedX^ 
during  the  determination  year  (within 
the  meaning  of  §  1.414(q)-lT.  Q&A-13) 
is  taken  into  account.  See  §  1.414(r)- 
3(c)(7)  for  examples  of  the  determination 
of  top-paid  employee. 

(4)  Residual  shared  employee.  An 
employee  is  a  residual  shared  employee 
with  respect  to  a  line  of  business  for  a 
testing  year  if.  for  that  testing  year,  the 
employee  provides  services  to  that  line 
of  business  within  the  meaning  of 
§  1.414(r)-3(c)(5),  and  the  employee  is 
not  a  substantial-service  employee 
within  the  meaning  of  paragraph  (b)(2) 
of  this  section  with  respect  to  that  line 
of  business. 

(5)  Testing  year  The  term  testing  year 
means  the  calendar  year. 


(6)  Testing  day.  The  term  testing  day 
means  any  day  on  which  S  1.410(b)- 
8(a)(1)  requires  any  plan  (within  the 
meaning  of  S  1.414(r)-8(d)(2))  of  the 
employer  actually  to  satisfy  section 
410(b)  with  respect  to  plan  year  that 
begins  in  the  testing  year.  Thus,  if  a  plan 
is  required  to  satisfy  section  410(b)  on 
one  day  within  each  quarter  of  the  plan 
year  under  the  quarterly  testing  option 
of  §  1.410(b)-8(a)(3).  each  of  those  four 
days  is  a  testing  day.  Similarly,  if  a  plan 
is  required  to  satisfy  section  410(b)  on 
every  day  of  the  plan  year  under  the 
daily  testing  option  of  S  1.410(b)-8(a)(2). 
every  day  of  the  plan  year  is  a  testing 
day. 

(7)  First  testing  day.  The  term  first 
testing  day  means  the  testing  day  that 
occurs  earliest  in  time  of  all  the  testing 
days  under  all  plans  of  the  employer 
with  respect  to  the  testing  year.  If  a  plan 
is  tested  under  the  aimual  testing  option 
of  S  1.410(b)-B(a)(4)  (other  than  for 
purposes  of  the  average  benefit 
percentage  test  of  S  1.410(b)-5)  for  a 
plan  year  that  begins  in  a  testing  year, 
then,  solfily  for  purposes  of  determining 
the  first  testing  day  in  a  testing  year,  the 
employer  may  treat  any  day  in  the  plan 
year  as  a  testing  day.  provided  that  the 
coverage  of  each  plan  of  the  employer 
on  the  day  selected  is  reasonably 
representative  of  the  coverage  of  the 
plan  over  the  entire  plan  year.  The  first 
testing  day  with  respect  to  a  testing  year 
must  fall  within  that  testing  year. 

(8)  Section  401(a)(26)  testing  day.  The 
term  section  401(a)(26)  testing  day 
means  any  day  on  which  §  1.401(a)(26)- 
7(a)  or  (b)  requires  any  plan  of  the 
employer  actually  to  satisfy  section 
401(a)(26)  with  respect  to  a  plan  year 
that  begins  in  the  testing  year.  In  no 
event  may  a  section  401(a)(26)  testing 
day  with  respect  to  a  testing  year  fall 
before  the  first  testing  day  for  that 
testing  year.  For  purposes  of  this 
paragraph  (b)(8).  the  term  plan  has  the 
same  meaning  as  in  §  1.414(r-9{c)(2). 

"\^^  (c)  A  veraging  rules — (1)  In  general. 
The  provisions  specified  in  this 
paragraph  (c)  are  permitted  to  be 
applied  based  on  the  average  of  the 
percentages  for  the  current  testing  year 
and  the  consecutive  testing  years  (not  to 
exceed  four  consecutive  testing  years) 
immediately  preceding  the  current 
testing  year. 

(2)  Specified  provisions.  The 
provisions  specified  in  this  paragraph  (c) 
are — 

(i)  The  90-percent  separate  employee 
workforce  requirement  of  §  1.414(r)- 
3(b)(4); 

(ii)  The  80-percent  separate 
management  requirement  of  §  1.414(r)- 
3(b)(5): 
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(6)  Testing  day.  The  term  testing  day 
means  any  day  on  which  {  1.410(b)- 
8(a)(1)  requires  any  plan  (within  the 
meaning  of  S  1.414(r)-8(d)(2))  of  the 
employer  actually  to  satisfy  section 
410(b)  with  respect  to  plan  year  that 
begins  in  the  testing  year.  Thus,  if  a  plan 
is  required  to  satisfy  section  410(b)  on 
one  day  within  each  quarter  of  the  plan 
year  under  the  quarterly  testing  option 
of  §  1.410(b)-8(a)(3).  each  of  those  four 
days  is  a  testing  day.  Similarly,  if  a  plan 
is  required  to  satisfy  section  410(b)  on 
every  day  of  the  plan  year  under  the 
daily  tesUng  option  of  S  1.410{b)-8(a)(2). 
every  day  of  the  plan  year  is  a  testing 
day. 

(7)  First  testing  day.  The  term  first 
testing  day  means  the  testing  day  that 
occurs  earhest  in  time  of  all  the  testing 
days  under  all  plans  of  the  employer 
with  respect  to  the  testing  year.  If  a  plan 
is  tested  under  the  annual  testing  option 
of  S  1.410(b)-«(a)(4)  (other  than  for 
purposes  of  the  average  benefit 
percentage  test  of  S  1.410(b)-5)  for  a 
plan  year  that  begins  in  a  testing  year, 
then,  solaly  for  purposes  of  determining 
the  firstTesting  day  in  a  testing  year,  the 
employer  may  treat  any  day  in  the  plan 
year  as  a  testing  day.  provided  that  the 
coverage  of  each  plan  of  the  employer 
on  the  day  selected  is  reasonably 
representative  of  the  coverage  of  the 
plan  over  the  entire  plan  year.  The  first 
testing  day  with  respect  to  a  testing  year 
must  fall  within  that  testing  year. 

(8)  Section  401(a)(26)  testing  day.  The 
term  section  401(a)(26J  testing  day 
means  any  day  on  which  §  1.401(a)(26)- 
7(a)  or  (b)  requires  any  plan  of  the 
employer  actually  to  satisfy  section 
401(a)(26)  with  respect  to  a  plan  year 
that  begins  in  the  testing  year.  In  no 
event  may  a  section  401(a)(26)  testing 
day  with  respect  to  a  testing  year  fall 
before  the  first  testing  day  for  that 
testing  year.  For  purposes  of  this 
paragraph  (b)(8),  the  term  plan  has  the 
same  meaning  as  in  §  1.414(r-9(c)(2). 

V^^  (c)  A  veraging  rules — (1)  In  general. 
The  provisions  specified  in  this 
paragraph  (c)  are  permitted  to  be 
applied  based  on  the  average  of  the 
percentages  for  the  current  testing  year 
and  the  consecutive  testing  years  (not  to 
exceed  four  consecutive  testing  years) 
immediately  preceding  the  current 
testing  year. 

(2)  Specified  provisions.  The 
provisions  specified  in  this  paragraph  (c) 
are — 

(!)  The  90-percent  separate  employee 
workforce  requirement  of  §  1.414(r)- 
3(b)(4); 

(ii)  The  80-percent  separate 
management  requirement  of  §  1.414(r)- 
3(b)(5): 
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(iii)  The  25-percent  provision-to- 
customers  requirement  of  §  1.414(r)- 
3(d)(2)(iii): 

(iv)  The  minimum  and  maximum 
highly  compensated  employee 
percentage  ratios  under  the  statutory 
safe  harbor  of  §  1.414(r)-5(b)(l)(i)  and 
(ii)  (50  percent  and  200  percent, 
respectively),  but  not  the  10-percent 
exception  in  §  1.414(r)-5(b)(4); 

(v)  The  employee  assignment 
percentage  applied  for  purposes  of  the 
dominant  line  of  business  method  of 
allocating  residual  shared  employees 
under  §  1.414(r)-7(c)(3)  and  the  pro-rata 
method  for  allocating  residual  shared 
employees  under  §  1.414(r)-7{c)(4). 

(3)  Averaging  of  large  fluctuations  not 
permitted.  A  provision  is  not  permitted 
to  be  applied  based  on  an  average 
determined  under  this  paragraph  (c)  if 
the  percentage  for  any  testing  year 
taken  into  account  in  calculating  the 
average  falls  below  a  mimimum 
percentage,  or  exceeds  a  maximum 
percentage,  by  more  than  10  percent  (not 
10  percentage  points)  of  the  respective 
minimum  or  maximum  percentage.  Thus, 
for  example,  the  statutory  safe  harbor  of 
§  1.414(r)-5(b)  is  not  permitted  to  be 
applied  based  on  an  average  determined 
under  this  paragraph  (c)  if  the 
percentage  for  any  testing  year  taken 
into  account  in  calculating  the  average 
falls  below  45  percent  (which  is  10 
percent  below  the  50-percent  minimum) 
or  exceeds  220  percent  (which  is  10 
percent  above  the  200-percent 
maximum). 

(4)  Consistency  requirements.  A 
provision  is  permitted  to  be  applied  on 
an  averaging  basis  under  this  paragraph 
(c)  regardless  of  how  any  other 
provision  is  applied,  except  in  the  case 
of  the  separate  employee  workforce  and 
separate  management  requirements  of 

§  1.414(r)-3(b)(4)  and  (5).  which  each 
must  be  applied  on  the  same  basis  as 
the  other.  A  provision  is  also  permitted 
to  be  applied  on  an  averaging  basis 
under  this  paragraph  (c)  for  a  testing 
year,  regardless  of  how  the  provision  is 
applied  for  any  other  testing  year. 
However,  once  a  provision  is  applied  on 
an  averaging  basis  under  this  paragraph 
(c)  for  a  testing  year,  it  must  be  applied 
on  the  same  basis  to  all  the  employer's 
lines  of  business  to  which  the  provision 
is  applied  for  the  testing  year.  The 
percentage  for  a  preceding  testing  year 
may  be  taken  into  account  under  this 
paragraph  (c)  only  if — 

(i)  The  employer  calculates  the 
percentage  for  the  preceding  testing  year 
in  the  same  manner  as  the  employer 
calculates  the  percentage  for  the  current 
testing  yean 

(ii)  The  employer  is  treated  as 
operating  qualified  separate  lines  of 


business  in  accordance  with  §  1.414(r)- 
1(b)  for  the  preceding  testing  yean  and 

(iii)  The  employer  designated  the 
same  lines  of  business  in  the  preceding 
testing  year  as  in  the  current  testing 
year.  .      | 

PART  602— OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read: 

Authority:  26  U.S.C.  7805. 

§  602.101    [Amended] 

Far.  10.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table.  "§  1.414(r)~l  .  .  .  1545-1221". 
Fred  T.  Goldberg.  |r^  ^    I 

Commissioner  of  Internal  Revenue. 

Approved  November  18, 1991. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-28858  Filed  12-2-91;  8:45  am) 

BILUNO  CODE  4S30-01-H 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

38  CFR  Part  241 
RIN  0596-AA41 

Conservation  of  Fish  and  Wildlife  and 
Their  Habitat 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  adopts 
management  direction  for  the 
conservation  of  fish  and  wildlife  and 
their  habitat  within  the  Copper  River- 
Rude  River,  and  Copper  River-Bering 
River  areas  of  the  Chugach  National 
Forest  in  Alaska.  The  intended  effect  is 
to  establish  a  standard  by  which 
multiple-use  activities  can  be  evaluated 
for  consistency  with  the  conservation  of 
fish  and  wildlife  and  their  habitat. 
fFFECTiVE  date:  This  rule  is  effective 
December  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Capp,  Director.  Wildlife  and 
Fisheries  Management,  Alaska  Region 
(907)  586-6752  or  Philip  J.  Janik. 
Assistant  Director.  Wildlife  and 
Fisheries  Management,  Forest  Service. 
Washington.  DC  20090  (202)  453-8207. 
SUPPLEMENTARY  INFORMATION:  Section 

501(a)(1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  (16 
U.S.C.  539)  added  four  areas  totaling 
1.900.000  acres  of  public  lands  to  the 
Cugach  National  Forest  in  Alaska. 
Section  501(b)  of  the  Act  provides  that, 


subject  to  valid  existing  rights,  the  lands 
added  to  the  National  Forest  in  section 
501(a)(1)  are  to  be  administered  by  the 
Secretary  of  Agriculture  in  accordance 
with  the  Act  and  the  laws,  rules,  and 
regulations  applicable  to  the  National 
Forest  System. 

Section  501(b)  further  specifies  that 
the  primary  purpose  for  the  management 
of  the  Copper  River-Rude  River  addition 
and  the  Copper  River-Bering  River 
portion  of  the  existing  Chugach  National 

Forest shall  be  *  *  *  the 

conservation  of  fish  and  wildlife  and 
their  habitat."  The  Act  permits  the 
taking  of  fish  and  wildlife  pursuant  to 
the  Act  and  other  applicable  State  and 
Federal  law,  and  specifies  that  multiple- 
use  activities  shall  be  permitted  only  in 
a  manner  consistent  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat.  Finally,  section  501(b) 
requires  the  Secretary  of  Agriculture  to 
issue  rules  and  regulations  to  implement 
the  provisions  of  this  section. 

National  Forest  System  lands  are 
managed  for  multiple  uses  and  the 
sustained-yield  of  products  and 
services.  As  provided  by  the  National 
Forest  Management  Act  (16  U.S.C.  1600 
et  seg.)  and  implementing  rules  at  36 
CFR  part  219,  the  mix  of  uses  and 
outputs  from  National  Forest  System 
lands  is  determined  through  the 
execution  of  a  land  management  plan. 
The  Copper  River-Rude  River  and 
Copper  River-Bering  River  areas  remain 
subject  to  multiple-use,  sustained-yield 
management  and  the  land  management 
planning  process,  but  section  501(b)  of 
ANILCA  requires  that  in  these  two 
areas  conservation  offish  and  wildlife 
resources  be  given  primacy  in 
determining  the  management  direction. 

Analysis  of  Public  Comment 

On  March  31. 1989.  at  54  FR  13199.  the 
Forest  Service  published  a  proposed  rule 
to  provide  management  direction  for  the 
conservation  of  fish  and  wildlife  and 
their  habitat  within  the  Copper  River- 
Rude  River  and  Copper  River-Bering 
River  areas  of  the  Chugach  National 
Forest.  A  total  of  10  responses  were 
received;  four  were  from  individual 
citizens,  one  was  from  a  private 
corporation,  and  five  were  from 
governmental  agencies. 

The  majority  of  the  comments  were 
broad  in  nature  and  concerned 
protection  of  wildlife  and  fish  and  their 
habitats.  Two  responses  contained 
substantive  recommendations  for 
inclusion  of  appeal  rights  in  the  final 
rule.  One  respondent  wanted  more 
specific  recognition  of  valid  existing 
rights  in  the  final  rule. 
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All  suggestions  and  comments  have 
been  reviewed,  analyzed,  and 
considered  in  preparation  of  the  final 
rule.  Responses  are  available  for  review 
at  the  U.S.  Department  of  Agriculture, 
Forest  Ser\Mce,  Alaska  Region,  Wildlife 
and  Fisheries  Management  Staff,  709  W. 
9th,  P.O.  Box  21628,  Juneau.  Alaska 
99802. 

The  following  summarizes  the  major 
comments  and  suggestions  received  on 
the  proposed  rule  and  the  Department's 
response  to  these  comments  in  the  final 
rule.  Comments  are  keyed  to  the  section 
numbers  and  headings  of  the  proposed 
rule  document. 

Section  240.20  Scope  and  Applicability 

This  section  of  the  proposed  rule 
established  that  the  rules  of  this 
proposed  new  subpart  are  supplemental 
to  the  general  regulations  governing 
occupancy  and  use  of  National  Forest 
lands  and  apply  only  to  the  two 
geographic  areas  within  the  Chugach 
National  Forest  specified  in  section 
501(b).  This  section  also  stated  that  the 
primary  purpose  for  management  of  the 
Copper  River-Rude  River,  Copper  River- 
Bering  River  areas  is  the  conservation  of 
fish  and  wildlife  and  their  habitat. 
Finally,  this  section  stated  that  the  rule 
would  have  no  effect  on  the  long 
established  responsibility  and  authority 
of  the  State  of  Alaska  for  management 
of  fish  and  wildlife. 

Comments:  The  State  of  Alaska 
expressed  concerns  that  the  rule  could 
be  interpreted  as  affecting  their 
responsibilities  and  authorization  for 
managing  fish  and  wildHfe.  In  particular, 
the  State  sought  clarification  that  the 
consistency  determination  requirement 
of  §  241.22  was  intended  to  apply  to 
activities  other  than  routine  fish  and 
wildlife  management,  research,  and 
harvest  methods  and  means. 

In  addition,  one  reviewer  felt  that 
specific  identification  of  valid  existing 
rights  of  Alaska  Natives  in  the  rule  was 
necessary  to  protect  those  rights. 

Response:  With  regard  to  the  State's 
concerns,  nothing  in  the  rule  is  intended 
to  enlarge  or  diminish  the  responsibility 
and  authority  of  the  State  of  Alaska  for 
management  of  fish  and  wildlife  on  the 
lands  to  which  the  rule  applies,  and  the 
proposed  rule  explicitly  stated  this  in 
paragraph  (c)  of  §  241.20.  It  is  not  the 
intent  of  the  rule  to  change,  in  any  way, 
the  relationship  between  the  State  and 
the  Department  with  respect  to  the 
management  of  Rsh  and  wildlife, 
including,  but  not  limited  to,  the  specific 
areas  of  concern  expressed  by  the 
State's  comment.  Therefore,  the 
Department  is  retaining  the  language  of 
paragraph  (c)  as  proposed. 


With  regard  to  concerns  over  valid 
existing  rights,  the  Department  believes 
valid  existing  rights,  including  those 
identified  and  guaranteed  under  the  1982 
Settlement  Agreement  between  the 
USDA  Forest  Service,  Alaska  Region, 
and  the  Chugach  Natives.  Incorporated, 
to  be  fully  protected  by  the  proposed 
rule.  The  consistency  determinations 
required  by  §  241.22  are  described  in  the 
proposed  rule  as  being  "*  *  *  subject  to 
valid  existing  rights."  Rights  identified 
and  guaranteed  under  the  1982 
Settlement  Agreement  would  clearly  fall 
into  this  category.  The  Department 
believes  the  valid  existing  rights  of  the 
Chugach  Natives.  Incorporated  (now 
Chugach  Alaska  Corporation),  as  well 
as  the  valid  existing  rights  of  other 
entities,  if  any,  to  be  fully  protected  by 
the  proposed  rule.  Moreover,  it  would  be 
impracticable  to  try  to  list  all  valid 
existing  rights  that  might  exist  within 
the  two  areas.  Therefore,  it  is 
unnecessary  to  change  this  provision. 

Section  241.22  Consistency 
Determinations 

This  section  was  the  core  of  the 
proposed  rule.  It  included  the  standards 
by  which  multiple-use  activities  would 
be  evaluated  for  their  impacts  on 
conservation  of  fish  and  wildlife  and 
their  habitats,  as  well  as  administrative 
and  procedjural  mechanisms  to 
implement  the  consistency 
determination  process. 

Comments:  One  reviewer  stated  that 
failure  to  address  specific  appeal  rights 
was  a  significant  omission  in  the 
proposed  rule.  Another  reviewer 
perceived  the  consistency  requirements 
as  potential  sources  of  delay  in  the 
granting  of  valid  existing  rights.  This 
reviewer  also  suggested  that  the  rule 
provide  for  a  generic  consistency 
determination  process  for  certain 
categories  of  permitted  activities. 
Several  reviewers  also  suggested  that 
the  proposed  rule  was  so  restrictive  as 
to  preclude  any  surface  disturbing 
activity  while,  in  contrast,  several 
conunented  that  the  proposed  rule 
should  be  strengthened  to  only  allow  for 
the  needs  of  fish  and  wildlife  and  not 
other  uses. 

Response:  The  Department  agrees  that 
the  rule  should  address  appeal  rights.  A 
new  paragraph  (f)  has  been  added  to 
make  clear  that  consistency 
determination  decisions  documented  in 
a  Decision  Memorandum,  Decision 
Notice  or  Record  of  Decision,  are 
subject  to  appeal  under  36  CFR  part  217. 
The  statement  included  in  paragraph  (f) 
also  addresses  termination,  suspension, 
restriction,  or  modification  of  existing 
permitted  uses  and  activities  to  achieve 


consistency,  which  may  be  subject  to 
appeal  under  36  CFR  part  251.  subpart  C. 

"The  Department  disagrees  with  the 
comment  that  consistency 
determinations  will  necessarily  add 
significantly  to  the  time  required  for 
obtaining  permits  in  connection  with  the 
exercise  of  valid  existing  rights  or 
otherwise.  The  effect  of  5  241.22(b)  is  to 
make  the  consistency  determination 
process  part  of  the  existing  permitting 
process.  The  intent  of  incorporating  the 
consistency  determination  process  into 
the  existing  permitting  process, 
including  compliance  with  National 
Environmental  PoHcy  Act  procedures,  is 
to  minimize  duplications  of  effort  and 
delay.  Accordingly,  the  Department 
finds  no  basis  for  further  change  in  the 
procedures  in  the  proposed  rule. 

With  respect  to  issuing  generic 
consistency  determinations  for  certain 
classes  of  activities,  flexibility  in  the 
rule  as  proposed  is  sufficient  to 
establish  certain  categories  of  activities 
that  are  inherently  consistent  with  the 
conservation  of  fish,  wildlife,  and  their 
habitat  should  experience  show  that  this 
is  feasible  and  in  the  public  interest. 
However,  to  adopt  such  an  approach  at 
this  time  would  be  premature.  The  rule 
allows  for  combining  consistency 
determinations  along  with  other  findings 
that  Forest  Service  officers  must  make 
in  decision  documents;  for  example,  as 
part  of  a  finding  that  an  acfivity  is 
consistent  with  the  management 
direction  in  the  Chugach  Forest  Plan. 

The  Department  also  does  not  agree 
that  the  proposed  rule  is  overly 
restrictive.  The  purpose  of  the  rule  is 
limited  to  implementing  the 
requirements  of  section  501(b)  of 
ANILC A  which  requires  that  "*  *  *    the 
conservation  of  fish  and  wildlife  and 
their  habitat  shall  be  the  primary 
purpose  for  the  management  of  the 
Copper/Rude  River  addition  and  the 
Copper  River-Bering  River  portion  of  the 
existing  Chugach  National  Forest." 

Consistent  with  the  Act.  the  rule 
permits  multiple-use  activities  as  long  as 
they  are  conducted  in  a  manner 
consistent  with  the  conservation  of  fish 
and  wildlife  and  their  habitat. 
Restrictions  would  be  necessary  only  to 
achieve  consistency.  Finally,  the 
Department  does  not  agree  that  the  rule 
should  be  revised  to  restrict  all  multiple- 
use  activities  other  than  fish  and 
wildlife  habitat  management.  The 
Copper  River-Rude  River  and  Copper 
River-Bering  River  areas  are  units  of  the 
National  Forest  System  which,  by  law. 
are  to  be  managed  for  multiple  uses  on  n 
sustained  yield  basis.  In  providing 
management  direction  for  these  two 
areas  in  section  501(b)  of  ANILCA.  the 
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consistency,  which  may  be  subject  to 
appeal  under  36  CFR  part  251,  subpart  C. 

The  Department  disagrees  with  the 
comment  that  consistency 
determinations  will  necessarily  add 
significantly  to  the  time  required  for 
obtaining  permits  in  connection  with  the 
exercise  of  valid  existing  rights  or 
otherwise.  The  effect  of  S  241.22(b)  is  to 
make  the  consistency  determination 
process  part  of  the  existing  permitting 
process.  The  intent  of  incorporating  the 
consistency  determination  process  into 
the  existing  permitting  process, 
including  compliance  with  National 
Environmental  Policy  Act  procedures,  is 
to  minimize  duplications  of  effort  and 
delay.  Accordingly,  the  Department 
finds  no  basis  for  further  change  in  the 
procedures  in  the  proposed  rule. 

With  respect  to  issuing  generic 
consistency  determinations  for  certain 
classes  of  activities,  flexibility  in  the 
rule  as  proposed  is  sufficient  to 
establish  certain  categories  of  activities 
that  are  inherently  consistent  with  the 
conservation  of  fish,  wildlife,  and  their 
habitat  should  experience  show  that  this 
is  feasible  and  in  the  public  interest. 
However,  to  adopt  such  an  approach  at 
this  time  would  be  premature.  The  rule 
allows  for  combining  consistency 
determinations  along  with  other  findings 
that  Forest  Service  officers  must  make 
in  decision  documents;  for  example,  as 
part  of  a  finding  that  an  activity  is 
consistent  with  the  management 
direction  in  the  Chugach  Forest  Plan. 

The  Department  also  does  not  agree 
that  the  proposed  rule  is  overly 
restrictive.  The  purpose  of  the  rule  is 
limited  to  implementing  the 
requirements  of  section  501(b)  of 
ANILCA  which  requires  that  "*  *  *    the 
conservation  of  fish  and  wildlife  and 
their  habitat  shall  be  the  primary 
purpose  for  the  management  of  the 
Copper/Rude  River  addition  and  the 
Copper  River-Bering  River  portion  of  the 
existing  Chugach  National  Forest." 

Consistent  with  the  Act,  the  rule 
permits  multiple-use  activities  as  long  as 
they  are  conducted  in  a  manner 
consistent  with  the  conservation  of  fish 
and  wildlife  and  their  habitat. 
Restrictions  would  be  necessary  only  to 
achieve  consistency.  Finally,  the 
Department  does  not  agree  that  the  rule 
should  be  revised  to  restrict  all  multiple- 
use  activities  other  than  fish  and 
wildlife  habitat  management.  The 
Copper  River-Rude  River  and  Copper 
River-Bering  River  areas  are  units  of  the 
National  Forest  System  which,  by  law, 
are  to  be  managed  for  multiple  uses  on  a 
sustained  yield  basis.  In  providing 
management  direction  for  these  two 
areas  in  section  501(b)  of  ANILCA.  the 
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Congress  did  not  repeal  the  multiple-use 
■management  for  these  areas.  The  Act 
specifically  recognizes  the  continuation 
of  multiple-use  activities.  Rather  than 
prohibit  them,  section  501(b)  requires 
(hat  they  be  permitted  in  a  manner 
Consistent  with  the  primary 
management  goal  on  these  two  areas  of 
conserving  fish,  wildlife,  and  their 
habitat.  The  Department  believes  that 
the  rule  as  proposed  provides  for  an 
Effective  and  reasonable  means  of 
implementing  the  intent  of  Congress  as 
expressed  in  the  language  of  section 
501(b).  Therefore,  these  suggestions 
regarding  the  degree  of  restrictiofv  thai 
should  be  in  the  rule  are  not  adopted  in 
the  final  rule. 

Conclusion 

In  addition  to  citing  the  appeal 
opportunities  which  apply  to  this 
Subpart,  a  numbec  of  technical  errors 

fvere  discovered  in  the  proposed  rule 
i^hich  have  been  corrected  in  the  final 
pile.  The  term  "fedetally-owned  lands" 
bnd  its  definition  in  &  241.21  has  been 
revised  to  exactly  conform  to  the 
definition  of  "federal  lands"  in  section 
!102(2)  of  ANILCA.  Consistent  with 
agency  practice  and  terminology., 
paragraph  (b)  of  §  241.22  has  been 
revised  to  make  clear  that  consistency 
determinations  are  to  be  made,  not  in 
environmental  assessments  or 
environmental  impact  statements,  but  in 
the  decision  documents  that  accompany 
these  environmental  analysis 
documents.  Simdarly,  tbc  reference  in 
paragraph  (d)  of  this  section  to 
authorizations  granted  under  the  new 
subpart  should  have  referred  to  "other" 
regulations  in  thi«  Chapter.  Finally, 
paragraph  (e)  of  $  241.22  has  been 
revised  to  add  a  specific  reference  to  the 
two  areas  of  the  Chugach  B4ational 
Forest  that  are  subject  to  the  rule  to 
avoid  any  misimpression  that  this 
provision  applies  to  other  areas.  Also,  at 
the  end  of  this  paragraph  the  text  has 
been  revised  from,  "consistency  with  this 
section"  to  read:  "Coaststency  with  the 
conservation  of  fish,  wildlife,  and  their 
habitat  as  provided  by  this  Subpart" 
With  the  exception  of  these  changes,  the 
Department  is  etdopting  the  final  rule 
essentially  as  it  was  proposed. 

The  effect  and  intent  of  the  final  rule 
is  to  integrate  the  management  direction 
of  section  501  of  ANILCA  with  the  other 
statutory  requirements  governing  the 
management  of  National  Forest  lands. 
Because  there  are  extensive  regulations 
governing  land  management  planning, 
authorization  of  special  uses,  and 
environmental  analysis  documentation, 
the  proposed  rule  is  limited  to  the 
mechanisms  necessary  to  integrate 
management  oFthe  Copper  River-Rude 


River  and  Copper  River-Bering  River 
areas  with  those  existing  processes  arof 
to  give  adequate  notice  to  affected 
parties  of  how  uses  wiH  be  evaluated. 

Enviroomeatal  Impact  I 

Based  on  both  experience  and 
environmental  analysis,  this  final  rule 
will  have  no  significant  effect  on  the 
human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmentaF 
assessment  or  an  environmental  impact 
statement  (40  CFR  1506.4). 

CoatioUing  Paperwork  Burdens  en  the 
Public 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  reqoicementi 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

Regulatory  Impact         |       i  ' 

This  final  rule  has  be^n  reviewed 
under  USDA  procedures  and  ExecutiTe 
Order  12291  on  Federal  Regulations.  K 
has  been  determined  that  t^  is  not  a 
major  rule.  The  rule  will  not  have  «n 
effect  of  SMO  miihon  or  more  on  the 
economy,  substantially  increase  f>cices 
or  costs  for  consumers,  industry,  or 
State  or  local  govenunents,  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short  little  or  no 
effect  oathe  National  economy  will 
resuh  from  this  rule,  since  it  does  not 
increase  costs  to  the  government  or  to 
users  of  the  National  Forest  System. 

Moreover,  this  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  etseq.).  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  erf  small 
entities  as  defined  in  the  Act, 

Effect  on  Private  Property 

Executive  Order  12630  requires 
agency  decisionmakers  to  consider  the 
effect  of  proposed  agency  actions  on 
private  property  rights.  Pursuant  to 
section  501(a)(1)  of  ANILCA,  this  final 
rule  provides  for  a  consistency 
determination  of  muhiple  use 
management  activities  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat  on  National  Forest  System 
lands  in  the  Copper  River-Rude  River 
and  the  Copper  River-Bering  River  areas 
of  the  Chugach  National  Forest  in 
Alaska.  Since  consistency 
determinations  are  subject  to  valid 
existing  rights,  including  those  of  Alaska 


Natives,  no  private  property  will  be 
taken  as  a  result  of  this  proposed  final 
rule. 

Therefore,  this  role  presents  no  risk  of 
takings  liability. 

List  of  Subjects  ia  38  CFR  Part  241 

Intergovernmental  relations.  National 
forest,  wildlife,  and  wildlife  refuges. 

Therefore,  for  the  reasons  set  forth 
above,  part  241  of  chapter  II  of  title  38  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  241— FISH  AND  WILDLIFE 

1.  Revise  the  authority  citation  tot 
part  241  to  read  as  follows: 

Autboiily.  16  U.S.C  47Z  53«.  551.  aB3. 

2.  Revise  the  heading  for  part  241  to 
read  as  set  forth  above. 

3.  Designate  241.1.  241.Z  and  241.3  as 
subpart  A — General  Provisions. 

4.  Add  a  new  subpart  B  to  read  as 
follows: 

Subpart  B— ConMrvatton  af  FWt,  WIMtita. 
Md  Their  Habitat,  Cbugwtt  ttallonal  FeMst, 


Sec 

241.20  Scope  and  applicability 

241.21  Denoiiions 

241.22  Coasiateacy  dttsnninationft 

241.23  Taking  of  fish  aad  wildlife. 

Subpart  B— Conservation  of  Fish, 
WildUfe,  and  TlYeir  Habitat.  Chugach 
National  Forest,  Alaska 

§241.20    ScopaaodappNcabMtty. 

(a)  The  regulations  in  this  subpart 
apply  to  management  of  the  Copper 
River-Rude  River  addition  end  Copper 
River-Bering  River  portion  of  the 
Chugach  National  Forest,  for  the 
conservation  of  fish,  wildhfe  and  their 
habitat  as  reqaired  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  (16  U.S.C.  539).  These  regulations 
supplement  the  general  regulations 
governing  use  and  occupancy  of 
National  Forest  System  lands 
nationwide  in  36  CFR  part  251— Land 
Uses. 

(b)  The  rules  of  this  subpart  are 
applicable  only  on  Federally-owned 
lands  within  the  boundaries  of  the 
Copper  River-Rude  River  addition  and 
the  Copper  River-Bering  River  portion  of 
the  Chugach  National  Forest  Alaska, 
known  as  the  Copper  River  Management 
Area  and  as  described  and  displayed  in 
the  Chugach  National  Forest  Land  and 
Resource  Management  Plan,  July  T984. 

(c)  Nothing  in  these  regulations  is 
intended  to  enlarge  or  diminish  the 
responsibility  and  authority  of  the  State 
of  Alaska  for  management  of  fish  and 
wildlife. 
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(d)  The  primary  purpose  for  the 
management  of  the  Copper  River-Rude 
River  addition  and  the  Copper  River- 
Bering  River  portion  of  the  Chugach 
National  Forest,  Alaska,  is  the 
conservation  of  fish  and  wildlife  and 
their  habitat.  Consistent  with  the 
regulations  at  part  219  of  this  chapter, 
direction  for  managing  the  fish  and 
wildlife  resources  of  these  units  shall  be 
documented  in  the  land  management 
plan  for  the  Chugach  National  Forest. 

§241^1    Definitions. 

For  the  purpose  of  this  subpart,  the 
terms  listed  in  this  section  shall  be 
defined  as  follows: 

ANILCA  refers  to  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
use.  3101  e/se<7.) 

Federal  lands  mean  lands  the  title  to 
which  is  in  the  United  States,  but  does 
not  include  those  lands:  (1)  Tentatively 
approved,  legislatively  conveyed,  or 
patented  to  the  State  of  Alaska,  or  (2) 
interim-conveyed  or  patented  to  a 
Native  corporation  or  person. 

Fish  and  Wildlife  means  any  member 
of  the  animal  kingdom,  including 
without  limitation  any  mammal,  fish, 
bird,  amphibian,  reptile,  mollusk, 
crustacean,  arthropod,  or  other 
invertebrate,  and  includes  any  part, 
product,  egg.  or  offspring  thereof,  or 
dead  body  or  part  thereof.  For  the 
purposes  of  this  subpart,  birds  also 
include  any  migratory  or  endangered 
bird  for  which  protection  is  afforded  by 
treaty  or  other  international  agreement. 

Land  means  lands,  waters,  and 
interests  therein. 

Multiple-use  activity  is  a  specific 
management  or  permitted  activity,  use, 
measure,  course  of  action,  or  treatment 
of  National  Forest  System  lands  carried 
out  under  the  statutory  charter  of  the 
Multiple-Use  Sustained-Yield  Act  of 
1960  (16  U.S.C.  528  et  seq.)  and  the 
National  Forest  Management  Act  (16 
U.S.C.  1600  e/se?.). 

Responsible  Forest  Officer  is  the 
Forest  Service  employee  who  has  the 
authority  to  select,  authorize,  permit 
and/or  carry  out  a  specific  multiple-use 
activity. 

§  241.22    Consistency  determinations. 

(a)  Subject  to  valid  existing  rights,  a 
multiple-use  activity  may  be  permitted 
or  authorized  within  the  areas  of  the 
Chugach  National  Forest  subject  to  this 
subpart  only  after  a  determination  by 
the  responsible  Forest  Officer  that  such 
activity  is  consistent  with  the 
conservation  of  fish,  wildlife,  and  their 
habitat.  A  use  or  activity  may  be 
determined  to  be  consistent  if  it  will  not 
materially  interfere  with  or  detract  from 


the  conservation  offish,  wildlife  and 
their  habitat. 

(b)  Where  an  evaluation  is  made 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  for  a  proposed 
multiple-use  activity,  and  the 
responsible  Forest  Officer  prepares  an 
environmental  impact  statement  (EIS)  or 
environmental  assessment  (EA)  or 
categorically  excludes  an  activity  from 
documentation  in  an  EA  or  EIS,  the 
consistency  determination  required  by 
this  section  for  the  use  or  activity  shall 
be  included  as  a  part  of  the  decision 
document. 

(c)  Guidelines  that  are  consistent  with 
this  section  may  be  developed  for 
specific  multiple-use  activities  as  a  part 
of  the  planning  and  implementation 
process  required  by  the  National  Forest 
Management  Act  and  the  implementing 
regulations  at  36  CFR  part  219,  National 
Forest  System  Land  and  Resource 
Management  Planning. 

(d)  Subject  to  valid  existing  rights,  the 
responsible  Forest  Officer  may 
incorporate  into  any  permit  or  other 
authorization  issued  pursuant  to  36  CFR 
part  251  or  other  regulations  of  this 
chapter  any  reasonably  practicable 
measures  that  are  determined  to  be 
necessary  to  maintain  consistency  with 
the  conservation  of  fish,  wildlife,  and 
thei-  habitat  as  provided  by  this 
subpart. 

(e)  Subject  to  valid  existing  rights,  the 
responsible  Forest  Officer  may 
terminate,  suspend,  restrict,  or  require 
modification  of  any  activity  if  it  is 
determined  that  such  measures  are 
required  to  conserve  wildlife,  fish,  or 
their  habitat  within  the  areas  of  the 
Chugach  National  Forest  subject  to  this 
subpart.  Prior  to  taking  action  to 
terminate,  suspend,  restrict,  or  require 
modification  of  an  activity  under  this 
section,  the  responsible  Forest  Officer 
shall  give  affected  parties  reasonable 
prior  notice  and  an  opportunity  to 
comment,  unless  it  is  determined  that 
doing  so  would  likely  result  in 
irreparable  harm  to  conservation  of  fish, 
wildlife,  and  their  habitat. 

(f)  Decisions  made  pursuant  to  this 
section  are  subject  to  appeal  only  as 
provided  in  36  CFR  parts  217  and  251, 
subpart  C. 

(g)  Nothing  in  this  section  affects 
subsistence  activities  carried  out  in 
accordance  with  S  241.23  of  this  subpart 
or  other  applicable  law. 

§  241 .23    Taking  of  fish  and  wildlife. 

(a)  The  taking  of  fish  and  wildlife  by 
hunting,  trapping,  or  fishing  from  lands 
subject  to  the  rules  of  this  subpart  is 
authorized  in  accordance  with 
applicable  State  and  Federal  law. 


(b)  To  the  extent  consistent  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat  in  accordance  with 
recognized  scientific  management 
principles,  local  rural  residents  who 
depend  upon  the  Chugach  National 
Forest  for  subsistence  needs  shall 
continue  to  have  the  opportunity  to 
engage  in  a  subsistence  way  of  life  on 
the  lands  to  which  this  subpart  applies 
pursuant  to  applicable  State  and  Federal 
law. 

(c)  To  the  extent  consistent  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat,  the  continuation  of 
existing  uses  and  the  future 
establishment  and  use  of  temporary 
campsites,  tent,  platforms,  shelters,  and 
other  temporary  facilities  and  equipment 
directly  and  necessarily  related  to  the 
taking  of  fish  and  wildlife  may  be 
authorized  in  accordance  with 
applicable  law  and  regulations. 
However,  the  Forest  Supervisor  may   "^ 
restrict  or  prohibit  facilities  or  uses  in 
the  Copper  River-Rude  River  addition  or 
Copper  River-Bering  River  area  if  it  is 
determined,  after  adequate  notice  to  the 
affected  parties,  that  the  continuation  of 
such  facilities  or  uses  would  materially 
interfere  with  or  adversely  affect  the 
conservation  of  fish  and  wildlife  and 
their  habitat. 

Dated:  November  22. 1991. 
James  R.  Moseley. 

Assistant  Secretary,  Natural  Resources  and 

Environment. 

[PR  Doc.  91-29050  Filed  12-3-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[A-1-FRL-4033-7J 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Massachusetts; 
Designation  of  the  Commonwealth  of 
Massachusetts  With  Respect  to  the 
Nitrogen  Dioxide  NAAQS 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
action  will  designate  each  of  the  351 
towns  and  cities  in  the  Commonwealth 
of  Massachusetts  as  a  separate 
attainment  area  with  respect  to  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  nitrogen  dioxide  (NOi). 
This  action  will  minimize  the  analysis  of 
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(b)  To  the  extent  consistent  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat  in  accordance  with 
recognized  scientific  management 
principles,  local  rural  residents  who 
depend  upon  the  Chugach  National 
Forest  for  subsistence  needs  shall 
continue  to  have  the  opportunity  to 
engage  in  a  subsistence  way  of  life  on 
the  lands  to  which  this  subpart  applies 
pursuant  to  applicable  State  and  Federal 
law. 

(c)  To  the  extent  consistent  with  the 
conservation  of  fish  and  wildlife  and 
their  habitat,  the  continuation  of 
existing  uses  and  the  future 
establishment  and  use  of  temporary 
campsites,  tent,  platforms,  shelters,  and 
other  temporary  facilities  and  equipment 
directly  and  necessarily  related  to  the 
taking  of  fish  and  wildlife  may  be 
authorized  in  accordance  with 
applicable  law  and  regulations. 
However,  the  Forest  Supervisor  may    " 
restrict  or  prohibit  facilities  or  uses  in 
the  Copper  River-Rude  River  addition  or 
Copper  River-Bering  River  area  if  it  is 
determined,  after  adequate  notice  to  the 
affected  parties,  that  the  continuation  of 
such  facilities  or  uses  would  materially 
interfere  with  or  adversely  affect  the 
conservation  of  fish  and  wildlife  and 
their  habitat. 

Dated:  November  22. 1991. 
James  R.  Moseley, 

Assistant  Secretary,  Natural  Resources  and 
Environment. 
[FR  Doc.  91-29050  Filed  12-3-91;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
tA-1-FRL-4033-7) 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Massachusetts; 
Designation  of  the  Commonwealth  of 
Massachusetts  With  Respect  to  the 
Nitrogen  Dioxide  NAAQS 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
action  will  designate  each  of  the  351 
towns  and  cities  in  the  Commonwealth 
of  Massachusetts  as  a  separate 
attainment  area  with  respect  to  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  nitrogen  dioxide  (NOi). 
This  action  will  minimize  the  analysis  of 
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changes  rn  ambient  air  levels  of  NC^ 
resulting  from  construction  of  new 
sources  reqiah-ed  by  the  Prevention  of 
Significant  Deterioration  Rule  for 
nitrogen  dioxide  (53  FR  40856-40672). 
This  action  is  being  taken  in  etcrordance 
with  section  107(d)  of  the  Clean  Air  Act. 
EFFECTIVE  DATE;  This  action  win 
become  effective  February  3, 1992, 
unless  notice  is  received  within  30  days 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Re^ster. 
ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director.  Afr, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  RegionJJFK  Federal  Building, 
Boston,>f  A IJ5I03.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  puWic  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street,  lOth 
floor,  Boston,  MA;  Public  Information 
Reference  Unit,  U.S.  Envirownental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20480:  and  the  Division 
of  Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor.  Boston,  MA  0210a 
FOR  FURTHER  INFORMATION  CONTACT 
Ian  D.  Cohen.  (617)  565-3229;  FTS  835- 
3229. 

SUPPLEMENTARY  INFORMATION:  On 
October  31, 1990,  the  Commonwealth  of 
Massachusetts  submitted  a  formal 
request  to  designate  each  of  the  351 
towns  and  cities  in  the  Slate  as  a 
separate  area  for  attainiaent  of  the 
NAAQS  for  NO2.  The  state  is  currently 
designated  as  a  single  area  which  is  in 
attainment  for  NOi  in  40  CFR  81.322. 

Section  107(dl(5)  of  the  Clean  Air  Act 
Amendments  of  1977  allows  states  to 
revise  and  resubmit  the  list  of 
designated  attainment  areas  for  their 
state  subject  to  EPA  approval.  Section 
107(dj(3j(D)  of  the  Clean  Air  Act 
Amendments  of  1990  also  allow  states 
to  submit  revised  designations  to  EPA  of 
any  area  which  is  currently  in 
attainment  for  a  given  pollutant.  After 
the  publication  of  the  Prevention  of 
Significant  Deterioration  (PSDJ 
regulations  (45  FR  52676),  the 
Commcnweafth  of  Massachusetts 
requested  and  EPA  approved  (46  FR 
40190)  a  redesignation  request  for  sulfur 
dioxide  (SO2),  designating  most  cities 
and  towns  as  separate  attainment  areas. 
On  October  17, 1988,  EPA  promulgated 
NO2  increments  as  part  of  the  PSD 
program  (53  FR  40656-^10672).  The 
present  action  will  serve  the  same 


purpose  for  NOi  that  46  FR  40190  served 
for  SO5. 

EPA's  PSD  regulations  limit  the 
increase  in  ambient  pollution 
concentoations  over  an  established 
baseline  concentration.  While  the 
baseline  concentration  for  major  sources 
of  NOj  was  established  oa  February  8, 
1988,  a  separate  minor  source  baseline 
concentration  may  be  established  for 
each  separate  attainment  area. 
Currently,  the  entire  Commonwealth  of 
Massachusetts  is  treated  as  a  single 
attainment  area  for  NOj.  The  first 
complete  application  from  a  source 
which  would  have  a  significant  impact 
on  the  concentration  of  NOi  (an 
increase  in  concentration  of  at  least  1 
microgram  per  cubic  meter,  jig/m^) 
would  trigger  the  minor  source  baseline 
for  the  entire  state.  If  each  city  and  town 
is  designated  a  separate  attainment 
area,  the  minor  source  baseline  would 
only  have  been  triggered  in  those  cities 
and  towns  in  which  an  application  for  a 
new  source  with  a  significant  emission 
of  NOj  has  been  filed.  The  entire 
Commonwealth  of  Massachusetts  is 
currently  considered  a  Class  fl  area  for 
PSD,  so  the  permissible  increase  in  the 
annual  average  concentration  for  NO*  is 
an  annual  concentration  of  25  ^g/m'. 
This  is  referred  to  as  the  increment. 
After  the  baseline  concentration  has 
been  set,  each  new  source  or 
modification  to  an  existing  source  will 
consume  some  of  this  increment.  While 
redefining  the  boundaries  of  an  existing 
attainment  area  will  not  aflect  the  air 
quality  at  a  given  location,  it  will 
eliminate  the  need  for  a  new  source  to 
consider  the  effects  of  a  distant  source 
simply  because  that  source  triggered  the 
baseline  for  the  entire  state. 

If  a  source  emits  enough  NOj  to 
increase  the  concentration  of  NOj  in  the 
ambient  air  by  1  fig/m*,  it  is  considered 
significant.  If  a  significant  source  has 
been  issued  a  permit  since  February  8. 
1988,  any  area  in  which  that  source  has 
a  significant  impact  must  be  part  of  the 
same  attainment  area.  Therefore,  if  any 
source  permitted  since  February  8, 1988 
has  a  significant  impact  in  2  or  more 
towns,- those  towns  would  have  had  to 
be  part  of  the  same  attainment  area. 
When  Massachusetts  redefined  the 
boundaries  for  its  attainment  area  for 
SOi,  several  towns  had  sources  which 
affected  neighboring  towns,  and 
therefore  some  attainment  areas  for  SOj 
were  defined  to  include  more  than  one 
town.  In  the  case  of  NO2,  four-soarces 
have  submitted  applications,  but  in  each 
case,  the  impact  of  the  source  is 
confined  to  one  town.  This  will  permit 
Massachusetts  to  define  each  city  and 
town  as  a  separate  attainment  area,  but 
the  minor  source  baseline  date  in  four 


towns  has  already  been  set.  The  sources 
and  towns  involved  are: 

1.  Bcllingham  Cogeneration.  Bellingham 
(December  !&  1988) 

2.  Lawrence  Thermal  Conversion 
facility,  Lawrence  (December  12, 1989) 

3.  Seamass  Waste-to-Energy  Unit  *3, 
Rochester  (December  16. 1968) 

4.  MASSPOWER  Cogeneration  facility, 
Springfield  (September  5, 1990) 

The  basehne  date  for  each  of  these 
four  towns  are  given  in  parentheses. 

The  baseline  dates  for  the  remaining 
347  towns  have  not  been  set.  AD  are 
currently  in  attainment  for  NOi. 

The  proposed  action  will  redefine  the 
boundaries  of  an  attainment  area,  ft 
does  not  affect  the  attainment  status  of 
any  area,  nor  does  it  increase  the 
increment  available  in  any  area.  This 
proposed  action  will  give  the 
Commonwealth  of  Massachusetts  the 
flexibility  it  desires  in  administering  its 
PSD  program. 

EPA  is  approving  this  redesignation 
request  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  80  days  from  the 
date  of  this  Federal  Register  notice 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  February  3, 1992. 

Final  Action  J 

EPA  is  approving  the  redesignation  of 
NOj  areas  in  the  Commonwealth  of 
Massachusetts,  designating  each  city 
and  town  as  a  separate  attainment  area 
for  NO2. 

Under  5  US.C.  605(b).  I  certify  that 
this  redesignation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 
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The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
redesignation  for  conformance  with  the 
provisions  of  the  1990  Amendments 
enacted  on  November  15. 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
redesignation  request.  Each 
redesignation  request  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  3, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  tiled,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  Nitrogen 
dioxide,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  7, 1991. 
Julie  Belaga, 
Regional  Administrator  Region  I. 

Part  81  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642,  unless 
otherwise  noted. 


Subpart  C— Section  107  Attainment 
Status  Designations 

2.  In  §  81.322,  the  table  entitled 
"Massachusetts-NOj"  is  revised  to  read 
as  follows: 


§81.322    Massachusetts. 

MASSACHUSETTS-NO2 


Designated 
area 

Does 
not 
meet 
pnmary 
stand- 
ards 

Does 
not 
ftteet 
sec- 
ondary 
stand- 
ards 

Cannot 
be 

classi- 
fied 

Better 
than 

nation- 
al 

stand- 
ard 

Each 
Individual 
Oty  and 
Town ' 

X 

■  Each  city  and  town  is  a  separate  Section  107 
desginated  Attainment  Area. 


(FR  Doc.  91-28959  Filed  12-3-91;  8:45  am) 
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40  CFR  Part  180 

[PP  0E3901  and  1E3924/R1129;  FRL-3945- 
1) 

RIN  2070-AB78 

Pesticide  Tolerances  for  Norflurazon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  removes 
tolerances  for  regionally  restricted 
registration  of  the  herbicide  norflurazon 
in  or  on  the  raw  agricultural 
commodities  asparagus  and  avocados 
and  adds  them  for  nonregionally 
restricted  registration.  This  amendment 
was  requested  in  petitions  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  4, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  0E3901  and  1E3924/R1129], 
may  be  submitted  to:  Hearing  Clerk  (A- 
110),  Environmental  Protection  Agency. 
Rm.  M3708.  401  M  St..  SVV.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
716C,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-2310. 
SUPPlfMENTARY  INFORMATION:  In  the 


Federal  Register  of  August  14, 1991  (56 
FR  40291),  EPA  issued  a  proposed  rule 
under  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  08903. 
had  submitted  additional  field  residue 
data  for  asparagus  from  New  Jersey. 
California,  and  Arizona  and  for 
avocados  from  California.  These  data 
show  that  use  of  norflurazon  in  other 
production  areas  is  not  likely  to  result  in 
residues  in  excess  of  the  established 
tolerances  for  asparagus  (0.05  part  per 
million  (ppm))  and  avocados  (0.2  ppm). 
It  is,  therefore,  no  longer  necessary  for 
the  Agency  to  regionally  restrict 
registration  for  use  of  norflurazon  on 
these  commodities.  To  allow 
geographical  expansion  of  the 
registration  of  norflurazon  on  asparagus 
and  avocados,  the  Agency  proposed 
amending  40  CFR  180.356  by  deleting  the 
tolerances  in  paragraph  (c)  for  regional 
registration  of  asparagus  and  avocados 
and  adding  them  in  paragraph  (a),  which 
contains  tolerances  for  norflurazon 
without  regionally  restricted 
registration. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue{s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
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Federal  Register  of  August  14, 1991  (56 
FR  40291),  EPA  issued  a  proposed  rule 
under  section  408(e]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  that  gave  notice  that  the 
interregional  Research  Project  No.  4  (IR- 
4),  New  jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
had  submitted  additional  field  residue 
data  for  asparagus  from  New  Jersey. 
California,  and  Arizona  and  for 
avocados  from  California.  These  data 
show  that  use  of  norflurazon  in  other 
production  areas  is  not  likely  to  result  in 
residues  in  excess  of  the  established 
tolerances  for  asparagus  (0.05  part  per 
million  (ppm))  and  avocados  (0.2  ppm). 
It  is,  therefore,  no  longer  necessary  for 
the  Agency  to  regionally  restrict 
registration  for  use  of  norflurazon  on 
these  commodities.  To  allow 
geographical  expansion  of  the 
registration  of  norflurazon  on  asparagus 
and  avocados,  the  Agency  proposed 
amending  40  CFR  180.356  by  deleting  the 
tolerances  in  paragraph  (c)  for  regional 
registration  of  asparagus  and  avocados 
and  adding  them  in  paragraph  (a),  which 
contains  tolerances  for  norflurazon 
without  regionally  restricted 
registration. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  is8ue(8)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
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evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.54,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24, 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.356  is  amended  by 
removing  paragraph  (c)  and  by 
amending  paragraph  (a)  in  the  table 
therein  by  alphabetically  inserting  the 
tolerance  listings  for  asparagus  and 
avocados,  to  read  as  follows: 

§  180.356    Norflurazon;  tolerances  for 
residues. 

(a)*     *      ♦ 


Commodity 


Parts  pef 
million 


Asparagus.. 
Avocados... 


0.05 
0.20 


[FR  Doc.  91-29059  Filed  12-3-91:  8:45  am] 
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40  CFR  Part  180 

|PP  9E3719  and  PP  9E3748/R1128;  FRL- 
3944-61 

RIN  2070-AB78  |         | 

Pesticide  Tolerances  for  Zinc 
Phosphide 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
tolerances  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide  in  or  on  the  raw 
agricultural  commodities  artichoke  and 
sugar  beet  (roots  and  tops).  The 
regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
rodenticide  in  or  on  the  commodities 
were  requested  in  petitions  submitted 
by  the  Interregional  Research  Project 
No.  4  (IR-4\i 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  4, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  |PP9E3719  and  9E3748/R1128]. 
may  be  submitted  to:  Hearing  Clerk  (A- 
110).  Environmental  Protection  Agency, 
Rm.  M3708.  401  M  St..  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C).  Registration  Division. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
716C,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  31. 1991  (56  FR 
36125),  EPA  issued  a  proposed  rule 
under  section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e))  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  08903, 
had  submitted  pesticide  petitions  9E3719 
and  9E3748  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California. 

1.  PP  9E3719:  In  or  on  the  raw 
agricultural  commodity  globe  artichoke 
at  0.01  part  per  million  (ppm). 

2.  PP9E3748:  In  or  on  the  raw 
agricultural  commodities  sugarbeet 
roots  at  0.04  ppm  and  sugar  beet  tops  at 
0.02  ppm. 

The  petitioner  proposed  that  these 
uses  of  zinc  phosphide  be  limited  to 
California  based  on  the  geographical 


representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been  \ 

evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issuc(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
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Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24, 1991. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  aniended 
as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.284  is  revised  to  read  as 
follows: 


§  180.284    Zinc  phosptiide;  totefBfM»«  for 
residue*. 

(a)  Tolerances  are  established  for 
residues  of  the  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  or  on  the  raw  agricultural 
commodities  as  follows: 


Commodity 


Parts  per 
million 


Grapes 

Grasses  (rangeland).. 
Sugarcane — 


0.01 

0.1 

0.01 


(b)  Tolerances  with  regional 
registration,  as  defined  in  S  180.1(n).  are 
established  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide  in  or  on  the  following 
raw  agricultural  commodities  as  follows: 


Commodity 


Parts  per 
million 


Artichoke  (globe).... 
Sugar  beet  (roots).. 
Sugar  beet  (tops)... 


001 
0.04 
0.02 


(FR  Doc.  91-29060  Filed  12-3-91:  8:45  am] 
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0.1 

0.01 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1{n).  are 
established  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide  in  or  on  the  following 
raw  agricultural  commodities  as  follows: 


Commodity 


Parts  per 
million 


Artichoke  (globe).... 
Sugar  t)eel  (roots).. 
Sugar  beet  (tops)... 


001 
0.04 
0.02 


(FR  Doc.  91-29060  Filed  12-3-91:  8:45  am] 
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Vol.  56.  No.  233 

Wednesday.  December  4,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

IFV-91-437PR) 

1991-92  Expenses  and  Assessment 
Rate  Under  Marketing  Order  No.  989 
Raisins  Produced  From  Grapes  Grown 
in  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  989  for  the  1991-92  fiscal  year 
established  under  the  Federal  marketing 
order  for  raisins  produced  from  grapes 
grown  in  California.  Authorization  of 
this  budget  would  allow  the  Raisin 
Administrative  Committee  (Committee) 
to  incur  reasonable  and  necessary 
expenses  to  administer  the  marketing 
order  program.  Funds  for  the  program 
would  be  derived  from  assessments  on 
handlers  of  California  raisins. 
DATES:  Comments  must  be  received  by 
December  16, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  F&V.  AMS.  USDA.  P.O.  Box 
96456,  room  2525-S,  Washington,  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
room  2525-S,  F&V.  AMS,  USDA,  P.O. 
Box  96456,  Washington,  DC  20090-6456: 
telephone:  (202)  475-3861. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 


Agreement  and  Order  No.  989  (7  CFR 
part  989],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674].  hereinafter  referred  to  as  the 
"Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  23  handlers  of 
California  raisins  subject  to  regulation 
under  this  marketing  order  and 
approximately  5,000  producers  of 
California  raisins.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  the 
handlers  and  majority  of  the  producers 
of  raisins  may  be  classified  as  small 
entities. 

The  Federal  marketing  order  for 
California  raisins  requires  that  the 
assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  raisins  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services,  and 


personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  public 
meetings,  so  that  all  directly  affected 
persons  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  raisins.  That 
rate  is  applied  to  actual  shipments  to 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
budget  of  expenses  and  rate  of 
assessment  are  usually  recommended 
by  the  Committee  shortly  after  the 
season  starts.  Expenses  are  incurred  on 
a  continuous  basis;  therefore,  the  budget 
of  annual  expenses  and  assessment  rate 
approval  must  be  expedited  so  that  the 
Committee  will  have  funds  to  meet  its 
obligations. 

The  Raisin  Administrative  Committee 
(Committee)  met  on  October  10, 1991, 
and  unanimously  recommended  1991-92 
expenditures  in  the  amount  of  $516,735. 
together  with  a  reserve  for  contingencies 
of  $77,965  for  a  total  of  $594,700  and  a 
rate  of  assessment  of  $1 .90  per  ton  of 
free  tonnage  raisins  shipped  under  the 
marketing  order.  In  comparison.  1990-91 
budgeted  expenditures  were  $540,550, 
which  included  a  reserve  for 
contingencies  of  $37,770  and  the 
assessment  rate  was  $1.90.  Total  income 
for  1990-91  was  $649,687,  and  actual 
expenditures  were  $420,874. 
Unexpended  funds  from  the  1990-91 
season  shall  be  credited  or  refunded  to 
the  handler  from  whom  collected.  Major 
expenditure  categories,  by  comparison, 
in  the  1991-92  and  actual  1990-91 
expenses  (in  parentheses)  are  as 
follows:  $212,000,  ($203,808)  for 
executive  salaries,  $95,000.  ($75,924)  for 
office  personnel  salaries,  $50,000. 
(S27,924)  for  Committee  travel,  $40,000, 
($37,892)  for  compliance  staff  salaries, 
and  $40,000,  ($32,014)  for  insurance 
bonds.  The  estimated  assessable 
tonnage  of  313,000  tons  would  provide 
adequate  funds  to  meet  the  budgeted 
expenses  for  the  1991-92  crop  year. 

While  this  action  would  impose  some 
additional  costs  on  handlers  of 
California  raisins,  including  small 
entities,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Any  costs  to  handlers  are  expected  to 
be  more  than  offset  by  benefits  derived 
from  the  operation  of  the  marketing 


63470  Federal  Register  /  Vol.  58.  No.  233  /  Wednesday.  December  4.  1991  /  Proposed  Rules 


order.  Therefore,  the  Administrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 
and  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
Committee  must  have  sufficient  funds  to 
pay  its  expenses,  which  are  incurred  on 
a  continuous  basis. 

List  of  SubjecU  in  7  CFR  Part  989 

Crapes,  Marketing  agreements. 
Raisins,  and  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
989  be  amended  as  follows: 

PART  989 -RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§  989^42    Expanaea  and  assasaiTMnt  rate, 

2.  Section  989.342  is  added  to  read  as 
follows: 

Expenses  of  $594,700  by  the  Raisin 
Administrative  Committee  are 
authorized  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  989.80  of  $1.90  per  ton  of 
assessable  raisins  is  established  for  the 
crop  year  ending  July  31, 1992.  Any 
unexpended  funds  from  that  crop  year 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 

Dated:  November  27, 1991. 
William  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-29076  Filed  12-3-91:  8:45  am] 

BILUNO  CODE  3410-02-«t 


7  CFR  Part  1030 

[DA-91-020] 

Milk  in  the  Chicago  Regional  Marketing 
Area;  Notice  of  Proposed  Revision  of 
Supply  Plant  Shipping  Percentages 

AGENCY:  Agricultural  Marketing  Ser\ice, 

USDA. 

ACTION:  Proposed  revision  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  revise 
certain  provisions  of  the  Chicago 
Regional  milk  order  for  the  month  of 
December  1991.  The  proposal  would 
reduce  the  shipping  percentages  for 
pooling  individual  supply  plants  by  4 


percentage  points  from  (5  to  1  percent  of 
receipts)  and  units  of  supply  plants  by  6 
percentage  points  (from  10  to  4  percent 
of  receipts)  during  December  1991.  The 
reductions  were  requested  by  Central 
Milk  Producers  Cooperative,  a 
federation  of  cooperatives  that 
represents  producers  who  supply  the 
market.  The  organization  contends  that 
the  action  is  necessary  to  prevent 
uneconomic  shipment  of  milk  from 
supply  plants  to  distributing  plants. 
DATES:  Comments  are  due  on  or  before 
December  11, 1991. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington.  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  F.  Borovies.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1366. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5.U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
action  would  reduce  the  regulatory 
impact  on  milk  handlers  and  tend  to 
insure  that  the  market  would  be 
adequately  supplied  with  milk  for  fluid 
use  with  a  smaller  proportion  of  milk 
shipments  from  pool  supply  plants. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
provisions  of  S  1030.7(b)(5)  of  the  order, 
the  revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Chicago  Regional  marketing  area  is 
being  considered  for  the  month  of 
December  1991. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  revision  should  send  two 
copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division.  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456, 
by  the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
seven  days  because  a  longer  period 


would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
implement  the  suspension  for  December 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  for  the  month  of  December 
1991.  The  proposed  action  would  reduce 
the  shipping  percentage  for  individual 
supply  plants  by  4  percentage  points 
(from  5  to  1  percent  of  receipts)  and  for 
supply  plant  units  by  6  percentage 
points  (from  10  to  4  percent  of  receipts) 
during  December  1991. 

Currently,  the  order  provides  that 
individual  supply  plants  must  ship  at 
least  5  percent  of  milk  receipts  to  other 
plants  to  qualify  as  pool  plants  while  a 
unit  of  supply  plants  must  ship  at  least 
10  percent  of  total  receipts  for  pooling 
purposes  during  the  months  of 
September  through  December.  During 
other  months  the  shipping  standards  are 
3  percent  for  individual  plants  and  6 
percent  for  a  unit  of  plants. 

The  Chicago  order  provides  that  the 
market  administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  units  of  plants  by  up  to  2  percentage 
points  for  up  to  3  months.  The  order  also 
provides  that  the  the  Director  of  the 
Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  decrease  the 
shipping  standards  by  up  to  10 
percentage  points.  The  adjustments  can 
be  make  to  encourage  additional  milk 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  by 
Central  Milk  Producers  Cooperative 
(CMPC),  a  federation  of  cooperative 
associations  that  represent  a  substantial 
number  of  the  producers  who  supply  the 
market.  CMPC  contends  that  a  reduction 
of  shipping  percentages  is  necessary  to 
prevent  uneconomic  shipments  of  milk 
from  distant  supply  plants  solely  for 
pooling  purposes. 

Based  on  supply  and  sales  estimates, 
CMPC  has  requested  that  the  market 
administrator  reduce  the  shipping 
percentages  by  2  percentage  points 
during  the  months  of  November  and 
December.  A  reduction  of  the  shipping 
percentages  for  November  has  been 
issued  by  the  market  administrator. 

Based  on  the  most  recent  supply  and 
demand  projections,  CMPC  contends  a 
further  reduction  of  shipping 
percentages,  beyond  the  request  to  the 
market  administrator,  will  be  necessary. 
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would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
implement  the  suspension  for  December 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  for  the  month  of  December 
1991.  The  proposed  action  would  reduce 
the  shipping  percentage  for  individual 
supply  plants  by  4  percentage  points 
(from  5  to  1  percent  of  receipts)  and  for 
supply  plant  units  by  6  percentage 
points  (from  10  to  4  percent  of  receipts) 
during  December  1991. 

Currently,  the  order  provides  that 
individual  supply  plants  must  ship  at 
least  5  percent  of  milk  receipts  to  other 
plants  to  qualify  as  pool  plants  while  a 
unit  of  supply  plants  must  ship  at  least 
10  percent  of  total  receipts  for  pooling 
purposes  during  the  months  of 
September  through  December.  During 
other  months  the  shipping  standards  are 
3  percent  for  individual  plants  and  6 
percent  for  a  unit  of  plants. 

The  Chicago  order  provides  that  the 
market  administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  units  of  plants  by  up  to  2  percentage 
points  for  up  to  3  months.  The  order  also 
provides  that  the  the  Director  of  the 
Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  decrease  the 
shipping  standards  by  up  to  10 
percentage  points.  The  adjustments  can 
be  make  to  encourage  additional  milk 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  by 
Central  Milk  Producers  Cooperative 
(CMPC),  a  federation  of  cooperative 
associations  that  represent  a  substantial 
number  of  the  producers  who  supply  the 
market.  CMPC  contends  that  a  reduction 
of  shipping  percentages  is  necessary  to 
prevent  uneconomic  shipments  of  milk 
from  distant  supply  plants  solely  for 
pooling  purposes. 

Based  on  supply  and  sales  estimates. 
CMPC  has  requested  that  the  market 
administrator  reduce  the  shipping 
percentages  by  2  percentage  points 
during  the  months  of  November  and 
December.  A  reduction  of  the  shipping 
percentages  for  November  has  been 
issued  by  the  market  administrator. 

Based  on  the  most  recent  supply  and 
demand  projections,  CMPC  contends  a 
further  reduction  of  shipping 
percentages,  beyond  the  request  to  the 
market  administrator,  will  be  necessary. 


CMPC  contends  that  in  order  to  make 
the  most  efficient  use  of  available  milk 
supplies,  as  much  as  possible  of  nearby 
milk  supplies  will  have  to  be  utilized 
with  reliance  on  distant  supplies  only  on 
days  when  nearer  milk  supplies  have 
been  exhausted.  For  the  month  of 
December,  CMPC  contends  that  such 
efficiencies  can  only  be  realized  if  the 
shipping  standards  for  individual  plants 
and  units  of  supply  plants  are  reduced 
to  1  and  4  percent  of  receipts, 
respectively. 

In  view  of  the  supply/demand 
relationship,  it  may  be  necessary  to 
reduce  the  supply  plant  shipping 
percentages  as  proposed  to  provide  for 
the  efficient  and  economic  marketing  of 
milk  during  the  month  of  December  1991. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1030  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington.  UC  on:  November 
27.1991. 

VV  Jl.  Blanchard. 
Director,  Dairy  Division. 
[FR  Doc.  91-29077  Filed  12-3-91:  a-45  am] 

BILUNG  CODE  M10-03-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(INVl-965-861 

RIN  1545-AM12 

Calculation  of  Currency  Gain  or  Loss 
on  Transfers  From  Qualified  Business 
Unit  Branches  Using  ttie  Profit  and 
Loss  Method  of  Accounting;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public  hearing 
on  proposed  Income  Tax  Regulations 
relating  to  the  calculation  of  income 
(including  currency  gain  or  loss  on 
remittances)  attributable  to  a  qualified 
business  unit  of  a  taxpayer  that  uses  the 
profit  and  loss  method  of  accounting. 
DATES:  The  public  hearing  originally 
scheduled  for  Monday,  December  9, 
1991,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231,  (not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  987  of  the 
Internal  Revenue  Code  of  1986  relating 
to  the  calculation  of  income  (including 
gain  or  loss  on  remittances  and 
terminations)  attributable  to  a  QBU 
branch  of  a  taxpayer  that  uses  the  profit 
and  loss  method  of  accounting.  A  notice 
in  the  Federal  Register  for  Wednesday. 
September  25, 1991,  (56  FR  48464), 
announced  that  the  public  hearing  on 
the  proposed  regulations  would  be  held 
on  Monday,  December  9, 1991.  beginning 
at  10  a.m.  in  the  IRS  Commissioner's 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW.  Washington.  DC. 

The  public  hearing  scheduled  for 
Monday,  December  9, 1991.  has  been 
cancelled.  i 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Cynthia  E.  Grigsby. 

Alternate  Federal  Register  Liaison  Offier. 
Assistant  Chief  Counsel  (Corporate). 
(FR  Doc.  91-29005  Kiled  12-3-91:  8:45  am) 

BILUNG  CODE  4t3O-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[WH-FRL-4036-61 

Amendments  to  the  Water  Quality 
Standards  Regulation  To  Establish  ttte 
Nunteric  Criteria  for  Priority  Toxic 
Pollutants  Necessary  to  Bring  AH 
States  into  Compliance  With  Section 
303(cM2MB) 

AGENCY:  Enviroiunental  Protection 
Agency. 

ACTION:  Pioposed  rule;  correction. 

summary:  EPA  is  correcting 
typographical  errors  in  the  proposed 
rule  for  water  quality  standards  for 
priority  toxic  pollutants  which  appeared 
in  the  Federal  Register  on  November  19. 
1991  (56  FR  58420). 

FOR  FURTHER  INFORMATION  CONTACT 

David  K.  Sabock  or  R.  Kent  Ballentine, 
Telephone  202-280-1315. 

SUPPLEMENTARY  INFORMATION:  EPA 

proposed  regulations  to  establish  water 
quality  criteria  for  certain  States  in 
order  to  bring  those  States  into 
compliance  with  section  303(c)(2)(B)  of 
the  Clean  Water  Act  (Pub.  L.  92-500  as 
amended,  33  U.S.C.  1251.  et  seq.].  The 
proposed  rule  contained  typographical 
errors  which  are  identified  briefly  below 
and  are  corrected  by  this  notice. 


Description  of  Errors  and  Correction 

1.  Proposed  40  CFR  131.36(b) 
beginning  on  56  FR  58442  has  an  error  on 
page  58443.  on  the  last  line  of  the  matrix. 
The  total  number  of  criteria  for 
saltwater  criterion  maximum 
concentrations  (column  Cl)  is  23. 

2.  In  §  131.36  for  a  number  of  States, 
the  reference  to  particular  columns  in 
the  criterion  matrix  in  40  CFR  131.36(b) 
varies  between  arable  numbers  and 
Roman  Numerals.  The  correct  citation  is 
the  arabic  numbers.  Thus,  the  correct 
citations  are  Bl,  B2,  Cl,  C2,  Dl,  and  D2. 
The  States  and  paragraph  in  §  131.36 
affected  by  this  change  are:  Connecticut 
(d)(l)(ii)).  New  Hampshire  (d)(2)(ii)). 
Rhode  Island  (d)(3)(ii)),  Vermont 
(d)(4)(ii)),  Virginia  (d)(7)(ii)).  District  of 
Columbia  (d)(8){ii)).  Michigan  (d)(10)(ii)). 
Louisiana  (d)(12)(ii)),  Kansas  (d)(13){ii)). 
Colorado  (d)(14)(ii).  Alaska  (d](20)(ii). 
Idaho  (d)(21)(ii)),  Washington  (d)(22)(ii)). 

3.  Proposed  40  CFR  131.36(d)(l)(ii) 
beginning  on  page  58445  contains  a 
matrix  for  the  State  of  Connecticut  in 
the  middle  column.  In  that  matrix  for  the 
use  classification  of  Class  B  waters 
where  water  supply  is  not  designated; 
the  applicable  criteria  from  Column  D(2) 
should  read  "all." 

4.  Proposed  40  CFR  131.36(d)(3)(u) 
beginning  on  page  58445  contains  a 
matrix  for  the  State  of  Rhode  Island  in 
the  third  column.  In  that  matrix,  the 
description  of  the  second  use 
classification,  a  semicolon  should  be 
added  so  that  the  description  reads: 
"Class  B  waters  where  water  supply  use 
in  not  designated:  Class  C:  Class  SA; 
Class  SB:  Class  SC." 

5.  Proposed  40  CF¥.  131.36(d)(5)(ii) 
beginning  on  page  58445  contains  a 
matrix  for  the  State  of  New  Jersey  in  the 
first  column  on  page  58446.  In  that 
matrix,  the  first  use  classification  should 
be  "FW2"  and  the  second  use 
classification  should  read  "SEl.  SE2. 
SE3.  SC.  • 

6.  Proposed  40  CFR  131.36(d)(13)(ii) 
beginning  on  page  58447  contains  a 
matrix  for  the  State  of  Kansas  in  the 
middle  column.  In  the  Applicable 
criteria  column  on  the  matrix,  each 
column  citation  should  have  the  word 
"all"  inserted  before  the  word  "except." 
That  is,  column  B(l),  all  except  *9.  etc.; 
column  B2.  all  except  #19.  etc.;  column 
D2.  all  except  *9,  etc.;  column  D(l),  all 
except  «9.  etc. 

7.  Proposed  40  CFR  131.36(d)(20)(ii) 
beginning  on  page  58449  contains  a 
matrix  for  the  State  of  Alaska  in  the  first 
column  on  page  58450.  For  the  last  use 
classification  shown  (i.e.  (1)(C]),  the 
apphcable  criterion.  "Same  as  for 
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(l](B)(ii),"  should  appear  in  the 
applicable  criteria  column. 

Dated:  November  22. 1991. 
Martha  G.  Prolhro. 

Acting  Assistant  Administrator  for  Water. 
|FR  Doc.  91-2«681  Filed  12-3-91:  8:45  am| 

■ILLING  CODE  •9«0-5«MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  91-322;  FCC  91-332] 

Private  Land  Mobile  Radio  Services; 
Secondary  Fixed  Operations 

AQENCv:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  has 
proposed  rule  changes  that,  if  adopted, 
would  relax  existing  restrictions  on 
secondary  fixed  tone  signaling  and 
alarm  operations  by  all  types  of  private 
land  mobile  radio  systems  that  are 
licensed  for  exclusive  use.  This  action 
was  taken  because  no  valid  regulatory 
or  public  interest  objective  is  achieved 
by  continuing  to  apply  rules  intended  for 
a  shared-spectrum  environment  to  an 
exclusive-use  environment.  The 
proposed  rule  changes  would  relieve 
licensees  of  these  systems,  including 
small  businesses,  of  an  unnecessary 
regulatory  burden  entailing  various 
technical  restrictions. 
DATES:  Comments  must  be  filed  on  or 
before  January  13, 1992,  and  reply 
comments  on  or  before  January  28, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden,  Rules  Branch, 
Private  Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  PR  Docket  No. 
91-322,  FCC  91-332,  adopted  October  22, 
1991.  and  released  November  21, 1991. 
The  full  text  of  this  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch,  room 
230. 1919  M  Street  NW..  Washington.  DC 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  1114  21st 
Street,  Washington,  DC  20036,  telephone 
(202)  452-1422. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  47  CFR  90.235  provides  that  private 
radio  land  mobile  licensees  authorized 


under  part  90  of  the  Commission's  Rules 
may  conduct  secondary  fixed  tone 
signaling  and  alarm  operations  above  25 
MHz  provided  certain  terms  and 
conditions  are  met.  These  provisions, 
essentially  technical,  relate  primarily  to 
protection  of  co-channel  users  from 
interference  on  shared  channels.  The 
Commission  recently  amended  47  CFR 
90.637(c)  to  allow  trunked  Specialized 
Mobile  Radio  (SMR)  systems  and  their 
end  users  to  conduct  such  operations  on 
a  less  restricted  basis  without  complying 
with  47  CFR  90.235.  This  action  was 
taken  because  the  restrictions  had  been 
intended  to  reduce  interference  potential 
to  mobile  operations  in  a  shared 
spectrum  environment  and  thus  were 
unnecessary  for  trunked  SMR  systems 
with  exclusive  frequency  assignments. 
2.  Trunked  SMR  systems  above  800 
MHz  are  not  the  only  private  land 
mobile  radio  systems  that  operate  in  an 
exclusive-use  environment.  The 
American  Petroleum  Institute  (API),  in 
its  Petition  for  Rule  Making  in  this 
proceeding,  requested  relaxing  the 
restrictions  for  non-SMR  trunked 
systems  above  800  MHz  when 
conducting  secondary  fixed  operations 
because  these  operations  also  are 
licensed  for  exclusive  use.  Based  on  this 
rationale,  we  propose  to  consider 
relaxing  the  existing  restrictions  on 
secondary  fixed  tone  signaling  and 
alarm  operations  by  all  types  of  private 
land  mobile  radio  systems  operating  in 
an  exclusive-use  environment,  including 
non-SMR  trunked  systems  above  800 
MHz.  We  also  note  that  a  conventional 
system  in  the  470-512  MHz  frequency 
band  or  above  800  MHz  can  achieve 
"exclusive-use"  single-user  status  for  its 
assigned  frequencies  in  a  geographic 
area  by  reason  of  its  mobile  loading. 
This  category  also  is  included  in  our 
proposal. 

Initial  Regulatory  Flexibility  Analysis 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  an  initial 
regulatory  flexibility  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision  which  may  be  viewed  at  the 
Commission's  offices  or  obtained  from 
its  copy  contractor. 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services. 
Secondary  fixed  tone  signaling  and 
alarm  operations.  Exclusive-use  land 
mobile  systems.  Radio. 

Amendatory  Text 
PART  90— [AMENDED] 

It  is  proposed  to  amend  47  CFR  part 
90.  as  follows: 


1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Autliority:  Sections  4.  303.  331.  48  Slat.,  as 
amended,  1066. 1082;  47  U.S.C.  154.  303.  and 
332.  unless  otherwise  noted. 

2.  Section  90.235  would  be  amended 
by  adding  a  new  paragraph  (I)  to  read  as 
follows: 

§  90.235    Secondary  fixed  signaling 

operations. 

•        •        •        •        • 

(1)  Secondary-fixed  tone  signaling 
operations  conducted  in  accordance 
with  the  provisions  of  Section  90.317(a) 
or  90.637(c)  of  this  Part  are  exempt  from 
the  foregoing  provisions  of  this  Section. 

3.  A  new  §  90.317  would  be  added  to 
read  as  follows: 

§  90.317    Fixed  ancillary  signaling  and  data 
transmissions. 

(a)  Licensees  of  systems  that  have 
exclusive-use  status  in  their  respective 
geographic  areas  may  engage  in  fixed 
ancillary  signaling  and  data 
transmissions,  subject  to  the  following 
requirements: 

(1)  All  such  ancillary  operations  must 
be  on  a  secondary,  noninterference 
basis  to  the  primary  mobile  operation  of 
any  other  licensee. 

(2)  The  output  power  at  the  remote 
site  shall  not  exceed  30  watts. 

(3)  Any  fixed  transmitters  will  not 
count  toward  meeting  the  mobile 
loading  requirements  nor  be  considered 
in  whole  or  in  part  as  a  justification  for 
authorizing  additional  frequencies  in  the 
licensee's  mobile  system. 

(4)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(5)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
this  paragraph  are  exempt  from  the 
requirements  of  §§  90.425  and  90.429  of 
this  part. 

(b)  Licensees  of  systems  that  do  not 
have  exclusive-status  in  their  respective 
geographic  areas  may  conduct  fixed 
ancillary  signaUng  and  data 
transmissions  only  in  accordance  with 
the  provisions  of  §  90.235  of  this  part. 

4.  Section  90.637  would  be  amended 
by  revising  paragraph  (c)  and  adding 
new  paragraph  (d)  to  read  as  follows: 

§  90.637    Restrictions  on  operational  fixed 
stations. 

***** 

(c)  Trunked  and  conventional  systems 
that  have  exclusive-use  status  in  their 
respective  geographic  areas  may 
conduct  fixed  ancillary  signaling  and 
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47  CFR  part 


1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  331.  48  Stat.,  as 
amended,  1066, 1082;  47  U.S.C.  154.  303.  and 
332,  unless  otherwise  noted. 

2.  Section  90.235  would  be  amended 
by  adding  a  new  paragraph  (I)  to  read  as 
follows: 

§  90.235    Secondary  fixed  signaling 

operations. 

•        •        •        •        • 

(I)  Secondary-fixed  tone  signaling 
operations  conducted  in  accordance 
with  the  provisions  of  Section  90.317(a) 
or  90.637(c)  of  this  Part  are  exempt  from 
the  foregoing  provisions  of  this  Section. 

3.  A  new  §  90.317  would  be  added  to 
read  as  follows: 

§  90.317    Fixed  ancillary  signaling  and  data 
transmissions. 

(a)  Licensees  of  systems  that  have 
exclusive-use  status  in  their  respective 
geographic  areas  may  engage  in  fixed 
ancillary  signaling  and  data 
transmissions,  subject  to  the  following 
requirements: 

(1)  All  such  ancillary  operations  must 
be  on  a  secondary,  noninterference 
basis  to  the  primary  mobile  operation  of 
any  other  licensee. 

(2)  The  output  power  at  the  remote 
site  shall  not  exceed  30  watts. 

(3)  Any  fixed  transmitters  will  not 
count  toward  meeting  the  mobile 
loading  requirements  nor  be  considered 
in  whole  or  in  part  as  a  justification  for 
authorizing  additional  frequencies  in  the 
licensee's  mobile  system. 

(4)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(5)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
this  paragraph  are  exempt  from  the 
requirements  of  §§  90.425  and  90.429  of 
this  part. 

(b)  Licensees  of  systems  that  do  not 
have  exclusive-status  in  their  respective 
geographic  areas  may  conduct  fixed 
ancillary  signaling  and  data 
transmissions  only  in  accordance  with 
the  provisions  of  §  90.235  of  this  part. 

4.  Section  90.637  would  be  amended 
by  revising  paragraph  (c)  and  adding 
new  paragraph  (d)  to  read  as  follows: 

§  90.637    Restrictions  on  operational  fixed 

stations. 

«         •         •         *         • 

(c)  Trunked  and  conventional  systems 
that  have  exclusive-use  status  in  their 
respective  geographic  areas  may 
conduct  fixed  ancillary  signaling  and 


data  transmissions  subject  to  the 
following  requirements: 

(1)  All  operations  must  be  on  a 
secondary,  non-interference  basis  to  the 
primary  mobile  operation  of  any  other 
licensee. 

(2)  The  output  power  at  the  remote 
site  shall  not  exceed  30  watts. 

(3)  Any  &ced  transmitters  will  not 
count  toward  meeting  the  mobile 
loading  requirements  nor  be  considered 
in  whole  or  in  part  as  a  justification  for 
authorizing  additional  frequencies  in  the 
licensee's  mobile  system. 

(4)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(5)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section  are 
exempt  from  the  requirements  of 

§i  90.425  and  90.429  of  this  pari. 

(d)  Conventional  systems  that  do  not 
have  exclusive-use  status  in  their 
respective  geographic  areas  may 
conduct  fixed  ancillary  signaling  and 
data  transmissions  only  in  accordance 
with  the  provisions  of  §  90.235  of  this 
part. 

Federal  Communications  Commission. 

William  F.  Catoa, 

Acting  Secretary. 

[FR  Doc.  91-28987  Filed  12-3-^;  8:45  am] 

BiLUNG  cooc  enj-oi-a 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-02;  Notice  5] 

PIN  2127-AE22 

Federal  Motor  Vettide  Safety 
Standards;  Seat  Belt  Assembly 
Anchorages 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  lliis  notice  solicits  comments 
on  a  proposal  to  amend  the  performance 
requirements  of  Standard  No.  210,  Seat 
Belt  Assembly  Anchorages  to  provide 
that  the  lap  belt  angle  would  be 
measured  for  rear  adjustable  seats  with 
the  seats  in  the  rearmost  adjustment 
position.  This  proposal  is  intended  to 
resolve  ambiguities  regarding  the  seat 
adjustment  position  for  the  current 
requirement. 

DATES:  Comments  must  be  received  by 
February  3, 1992.  If  adopted,  the 


proposed  amendment  would  become 
effective  18  months  following  the 
publication  of  the  final  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numberof  this 
notice  and'be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Clark  Harper  NRM-12,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC,  20590,  Telephone  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

On  April  3a  1990  (55  FR  17970). 
NHTSA  pulished  a  final  rule  amending 
Standard  No.  210,  Seat  Belt  Assembly 
Anchorages  (49  CFR  571.210).  The  rule 
made  several  amendments,  specifically: 

1.  Increasing  the  minimum  lap  belt 
angle  to  reduce  the  likelihood  of 
occupant  submarining  (sliding  under  the 
lap  belt)  in  a  crash; 

2.  Excluding  front  outboard 
designated  seating  positions  (driver's 
seats  and  right  front  passenger's  seats] 
equipped  with  automatic  safety  belts 
from  the  requirement  that  those 
positions  also  be  equipped  with 
anchorages  for  manual  shoulder  belts; 

3.  Permitting  the  optional  use  of  some 
new  test  equipment  for  compliance 
testing  to  make  the  compliance  tests 
simpler  and  less  costly  to  perform;  and 

4.  Removing  some  ambiguities  in  the 
current  compliance  testing  procedures 
so  that  all  parties  would  know  precisely 
how  compliance  testing  will  be 
conducted  by  the  agency. 

The  agency  received  7  petitions  for 
reconsideration  of  this  rule.  Elsewhere 
in  today's  edition  of  the  Federal 
Register,  the  agency  has  published  a 
notice  responding  to  these  petitions.  In 
response  to  one  of  the  petitions,  this 
notice  proposes  to  amend  the  anchorage 
location  requirements  of  Standard  No. 
210,  to  measure  the  lap  belt  angle  for 
rear  adjustable  seats  from  the  rearmost 
adjustment  position.  ; 

Lap  Belt  Angle  for  Rear  Adjustable 
^ats 

Standard  No.  210  sets  performance 
requirements  for  safety  belt  anchorages 
to  ensure  their  proper  location  for 
effective  occupant  protection  and  to 
reduce  the  likelihood  of  the  anchorages' 
failure  in  a  crash.  The  requirements  of 
the  standard,  which  apply  to  passenger 
cars,  trucks,  buses,  and  multipurpose 
passenger  vehicles  (MPVs),  set  zones 


within  the  vehicle  where  an  anchorage 
must  be  located.  The  anchorage  for  a  lap 
belt  or  the  lap  portion  of  a  lap/shoulder 
belt,  is  required  to  meet  minimum  and 
maximum  mounting  angle  requirements. 
Prior  to  the  April  30. 1990  final  rule,  the 
lap  belt  moi'nting  angle  for  an 
adjustable  seat  is  the  intersection  of  a 
line  between  a  point  2.5  inches  forward 
and  0.375  inch  above  the  seating 
reference  point  (SgRP)  and  the 
anchorage  or  the  nearest  point  where 
the  belt  contacts  the  seat  and  a 
horizontal  line,  with  the  seat  in  its 
rearmost  adjustment  position. 

In  the  April  30, 1990  final  rule,  the 
agency  revised  the  seat  location 
requirement  specified  in  S4.3.2  to 
determine  if  the  upper  anchorage  for  a 
lap/shoulder  belt  complies  with  the 
anchorage  location  requirements  of 
Standard  No.  210.  This  amendment 
specified  that  the  seat  was  to  be 
adjusted  to  its  most  rearward  position, 
rather  than  the  SgRP,  to  determine  if  the 
vehicle  complies  with  the  upper 
anchorage  location  zones.  In  the  NPRM 
for  this  rule,  the  agency  stated  that  it 
would  continue  to  use  the  existing  SgRP, 
even  though  the  seating  adjustment 
position  "may  not  be  the  rearmost 
position."  to  determine  if  a  lap  belt  or 
the  lap  belt  portion  of  a  lap/shoulder 
belt  meets  the  minimum  and  maximum 
mounting  angle  requirements  in 
Standard  No.  210.  Therefore,  the 
reference  to  the  seat  being  in  its 
rearmost  adjustment  position  were 
removed  from  the  Standard. 

In  its  petition,  Volkswagen  requested 
an  amendment  to  Standard  No.  210  "to 
provide  that  the  seating  reference  point 
for  determining  the  minimum  and 
maximum  lap  belt  angles  be  based  on 
the  seating  reference  point  located  with 
the  95th  percentile  male  dummy  leg 
length."  Because  the  agency  has  recently 
published  a  final  rule  amending  the 
definition  of  SgRP,  this  petition  was  not 
granted,  see,  56  FR  38084;  August  12, 
1991. 

In  reviewing  this  petition,  however, 
the  agency  has  tentatively  determined 
that  use  of  the  SgRP  may  not  be 
appropriate  means  of  determining  lap 
belt  angle  for  free-standing  adjustable 
seats  located  behind  the  front  seats.  The 
SgRP  is  determined  by  positioning  a  two 
dimensional  template.  For  adjustable 
seats,  the  forward  or  rearward  location 
of  the  seat  cannot  be  determined  unless 
there  is  a  Hducial  mark  that  can  be  used 
to  position  the  template.  For  example, 
for  front  seats,  the  front  of  the  template 
is  positioned  at  the  point  where  the  floor 
pan  of  the  vehicle  begins  to  curve 
upward  and  the  seat  is  then  adjusted 
either  forward  or  rearward  so  the 
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template  can  be  positioned  correctly  in 
it.  Because  adjustable  seats  located 
behind  the  front  seats  have  no  fiducial 
mark  to  locate  the  template,  there  is  no 
way  to  determine  an  appropriate 
position  for  the  seat.  The  agency  is 
therefore  proposing  that,  for  adjustable 
seats  located  behind  the  front  seats,  the 
lap  belt  angle  be  measured  when  the 
seat  is  in  its  rearmost  adjustment 
position.  The  agency  is  therefore 
proposing  to  rescind  the  amendment 
made  in  the  April  30. 1990  final  rule  for 
rear  adjustable  seats. 

Note:  Elsewhere  in  today's  edition  of  the 
Federal  Register  the  agency  has  published  a 
final  rule  amending  the  definition  of  "seat 
belt  anchorage  "  in  Standard  No.  210.  As  part 
of  the  final  rule,  the  agency  has  made  a 
technical  amendment  to  S4. 3.1. 1(b)  deleting 
the  words  "the  hardware  attaching  to  it." 
This  change  is  reflected  in  the  language  of  the 
proposed  amendment  in  this  notice.  Persons 
interested  in  the  reasons  for  this  change  are 
referred  to  the  preamble  for  that  final  rule 
notice. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Fegulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  E.0. 12291  or  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  has  also 
determined  that  the  economic  and  other 
impacts  of  this  rulemaking  action  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required.  The  effect  of  the 
amendment  being  proposed  is  to  rescind 
one  aspect  of  the  April  30  final  rule  prior 
to  its  effective  date.  For  this  reason,  the 
agency  estimates  that  there  will  be  no 
change  in  compliance  costs  as  a  result  of 
this  proposal. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  above,  the  agency  expects  no 
change  in  compliance  costs  associated 
with  this  proposal. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  action  for  the  purposes  of 
the  National  Environmental  Policy  Act. 
The  agency  has  determined  that 
implementation  of  this  action  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 


Executive  Order  12612  (Federalism) 

Finally.  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  the  agency 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  dale.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevent  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.210  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

2.  S4.3.1.1  as  published  on  April  30. 
1990  (55  FR  17970)  effective  September  1, 
1992.  is  proposed  to  be  amended  by 
revising  S  4.3.1.1(b)  to  read  as  follows: 

§  571.210    Standard  No.  210;  Seat  belt 
assembly  anchorages. 

S  4.3.1.1  *   *  * 

(b)  If  the  seat  is  an  adjustable  seat, 
then  a  lime  from  the  seating  reference 
point  to  the  nearest  contact  point  of  the 
belt  with  the  anchorage  shall  extend 
forward  from  the  anchorage  at  an  angle 
with  the  horizontal  of  not  less  than  30 
degrees  and  not  more  than  75  degrees. 
In  a  seating  position  where  the  seating 
reference  point  cannot  be  established  by 
positioning  the  template  on  the  toe- 
board  or  the  rear  of  another  seat,  the 
seat  shall  be  in  its  rearmost  position  and 
the  angle  shall  be  measured  to  the  hip- 
point  of  the  template  used  to  locate  the 
seating  reference  point. 
***** 

Issued  on  November  27, 1991. 
Barry  Felcice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  91-28996  Filed  12-3-91:  8:45  am] 
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49  CFR  Part  571 

[Docket  No.  80-9;  Notice  4] 

RIN  2127-AA12 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  that 
trailers  which  have  an  overall  width  of 
80  inches  or  more  and  a  GVWR  of  more 
than  10.000  pounds  be  equipped  on  the 
sides  and  rear  with  means  for  increasing 
their  conspicuty  and  thereby  enhance 
the  likelihood  of  their  detection  at  night 
and  under  other  conditions  of  reduced 
visibility.  Trailer  manufacturers  would 
be  given  a  choice  of  installing  either 
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List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.210  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  S4.3.1.1  as  published  on  April  30, 
1990  (55  FR  17970)  effective  September  1, 
1992,  is  proposed  to  be  amended  by 
revising  S  4.3.1.1(b)  to  read  as  follows: 

§  57 1 .2 1 0    Standard  No.  2 1 0;  Seat  t>elt 
assembly  anchorages. 

S  4.3.1.1  *  *  * 

(b)  If  the  seat  is  an  adjustable  seat, 
then  a  lime  from  the  seating  reference 
point  to  the  nearest  contact  point  of  the 
belt  with  the  anchorage  shall  extend 
forward  from  the  anchorage  at  an  angle 
with  the  horizontal  of  not  less  than  30 
degrees  and  not  more  than  75  degrees. 
In  a  seating  position  where  the  seating 
reference  point  cannot  be  established  by 
positioning  the  template  on  the  toe- 
board  or  the  rear  of  another  seat,  the 
seat  shall  be  in  its  rearmost  position  and 
the  angle  shall  be  measured  to  the  hip- 
point  of  the  template  used  to  locate  the 
seating  reference  point. 
*        •        •        •        * 

Issued  on  November  27, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  91-28996  Filed  12-^-91:  8:45  am] 

BILUNO  CODE  4S10-S*-M 


49  CFR  Part  571 

[Docket  No.  80-9;  Notice  4] 

RIN  2127-AA12 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  that 
trailers  which  have  an  overall  width  of 
80  inches  or  more  and  a  GVWR  of  more 
than  10,000  pounds  be  equipped  on  the 
sides  and  rear  with  means  for  increasing 
their  conspicuty  and  thereby  enhance 
the  likelihood  of  their  detection  at  night 
and  under  other  conditions  of  reduced 
visibility.  Trailer  manufacturers  would 
be  given  a  choice  of  installing  either 


retroreOective  sheeting  or  reflex 
refiectors.  Under  the  proposal, 
manufacturers  of  retroreflective  sheeting 
or  reflectors  would  certify  compliance  of 
their  product  with  Standard  No.  108, 
whether  for  use  as  original  or  as 
replacement  equipment.  NHTSA 
estimates  that  the  incidence  of  accidents 
involving  trailers  impacted  from  the  side 
or  rear  by  other  vehicles  could  be 
reduced  15  percent  by  enhancing 
conspicuity  as  proposed  in  this  notice. 
DATES:  The  comment  closing  date  for 
the  proposal  is  February  3, 1992.  The 
proposed  effective  date  for  the  final  rule 
is  12  months  after  its  publication  in  the 
Federal  Register.  Any  request  for  an 
extension  of  time  in  which  to  comment 
must  be  received  not  later  than  10  days 
before  the  published  expiration  date  of 
the  comment  period. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Section,  room  5109,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington  DC 
20590  (Docket  hours  are  from  9:30  a.m. 
to  4  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Rulemaking  (202- 
366-6346). 

SUPPLEMENTARY  INFORMATION:  On 
February  13, 1991.  NHTSA  announced 
the  forthcoming  publication  of  a  notice 
of  proposed  rulemaking  addressed  to 
making  large  trailers  more  visible  on  the 
road  (56  FR  5792).  This  notice  contains 
that  proposal,  and  represents  a  tentative 
and  partial  solution  to  a  safety  problem 
that  has  concerned  NHTSA  for  some 
years:  The  need  to  reduce  the  incidence 
and  severity  of  collisions  with  large 
trailers  during  conditions  ofdarkness  or 
reduced  visibility. 

On  May  27, 1980,  the  agency  issued  an 
ANPRM  (45  FR  35405)  requesting 
comments  on  methods  to  reduce  such 
collisions  by  improving  the  conspicuity 
of  large  commercial  vehicles  that  could 
lead  to  the  issuance  of  a  proposal.  Forty- 
two  comments  were  received,  most  of 
which  favored  the  concept. 

NHTSA  Fleet  Study 

Between  1980  and  1985,  the  agency 
conducted  a  fleet  study  in  which 
retrorefiective  material  was  placed  on 
truck-van  trailer  combinations  in  a 
manner  designed  to  increase  their 
conspicuity.  The  treatment  of  trailers 
consisted  of  rear  perimeter  outlining, 
and  delineating  the  lower  side.  No 
refiectorized  mud  flaps  were  used.  The 
contractor  concluded  that  truck-trailer 
combinations  equipped  with  this 
material  were  involved  in  15  percent 
fewer  crashes  in  which  a  trailer  was 
struck  in  the  side  or  rear  by  another 


vehicle  than  combinations  lacking  the 
material.  | 

1987  Request  for  Comments 

The  agency  published  a  Notice  of 
Request  for  Comments  on  September  18, 
1987  (52  FR  35345)  concerning  the  use  of 
reflective  material  to  increase  the 
conspicuity  of  large  trucks  and  trailers. 
The  Notice  recited  the  results  of  the  fleet 
study  and  sought  comments  on  the  test 
results  as  well  as  the  experiences  others 
may  have  had  with  the  use  of  reflective 
material  to  enhance  conspicuity.  Thirty- 
seven  comments  were  received,  most 
agreeing  that  an  effectiveness  of  15 
percent  could  be  expected  when  all 
large  vehicles  were  so  equipped  with 
reflective  material. 

The  Motor  Carrier  Safety  Act  of  1990 

In  response  to  the  NHTSA  fleet  study, 
Congress  included  in  the  Motor  Carrier 
Safety  Act  of  1990  (sec.  15,  Pub.  L.  101- 
500)  a  provision  directing  the  Secretary 
of  Transportation  "to  initiate  a 
rulemaking  proceeding  on  the  need  to 
adopt  methods  for  making  trucks  or  any 
category  of  trucks  more  visible  to 
motorists*  *  *"  not  later  than  February 
3, 1991,  and  to  complete  the  rulemaking 
proceeding  not  later  than  November  3, 
1992. 

Current  Proposal 

NHTSA  regards  this  proposal,  which 
is  part  of  a  rulemaking  proceeding  begun 
before  the  enactment  of  the  Motor 
Carrier  Safety  Act  of  1990,  as  responsive 
to  the  directive  in  that  Act  and  to  data 
regarding  heavy  vehicle  crashes.  Under 
the  proposal,  heavy  trailers  would  be 
required  to  be  equipped  with  means  for 
increasing  their  conspicuity  because  the 
agency  has  tentatively  concluded  that 
this  would  be  an  effective  method  to 
reduce  the  incidence  and  severity  of 
these  crashes.  This  proposal  does  not 
apply  to  large  trucks  without  trailers,  as 
NHTSA's  FARS  (Fatal  Accident 
Reporting  System)  accident  data  for 
1989  indicate  a  much  lower  rate  of 
conspicuity-related  accidents  for  large 
trucks  alone  than  for  large  truck-trailer 
combinations.  These  data  indicate  there 
were  585  fatalities  occurring  when  the 
sides  or  rears  of  heavy  trucks  or  truck- 
trailer  combinations  were  struck  at 
night.  Only  29  of  the  fatalities  occurred 
when  the  vehicle  struck  was  a  truck 
without  a  trailer,  the  remaining  556 
fatalities  occurring  in  truck-trailer 
combination  accidents  (approximately 
62  percent  from  striking  the  rear,  and  38 
percent  from  striking  the  side).  The 
reason  for  the  lower  rate  appears  to  be 
that  trucks  without  trailers  are  used 
with  lesser  frequency  at  night  than 
truck-trailer  combinations.  NHTSA 


seeks  comment  on  these  tentative 
conclusions. 

Types  of  Trailers 

Since  the  various  types  of  trailers 
differ  from  one  another  in  their 
configuration,  NHTSA  believes  that  the 
method  of  compliance  that  may  be 
appropriate  for  one  type  may  not  be  for 
another.  For  examples,  van  tjpe  trailers 
have  distinct  rectangular  side  and  rear 
perimeters  to  which  conspicuity 
enhancing  materials  could  be  easily 
applied,  while  tank-type,  platform 
trailers,  or  others  do  not.  In  order  to 
ensure  that  the  requirements  would  be 
practicable  for  each  type  of  trailer  to 
which  they  apply,  the  agency  has 
developed  definitions  for  four  types  of 
trailers.  These  types  are  "Dump  trailer", 
"Flatbed  trailer,"  "Tank  trailer,"  and 
"Van  trailer."  Definitions  for  these  types 
are  proposed  under  paragraph  S4  of  the 
regulatory  text  of  this  notice.  The 
proposed  requirements  for  these  types 
differ  somewhat  based  on 
configurational  differences  between  the 
vehicles  in  those  groups.  Because  these 
trailer  types  account  for  95  percent  of 
the  miles  travelled  by  heavy  commercial 
trailers,  NHTSA  seeks  comment  on 
whether,  for  the  sake  of  practicability, 
the  remaining  5  percent  of  trailers  (those 
not  fitting  any  of  the  four  proposed 
definitions)  should  be  excluded  from 
compliance  with  the  conspicuity 
treatment  requirements.  Additionally, 
NHTSA  seeks  comment  on  the 
practicability  of  applying  conspicuity 
treatment  to  car  carriers,  heavy  haulers, 
and  intermodal  trailers. 

Manufacturer  Choice  of  Type  of 
Retroreflective  Materials 

NHTSA  has  tentatively  decided  that 
manufacturers  of  heavy  trailers  should 
be  required  to  equip  them  with  one  of 
two  proposed  types  of  retroreflective 
materials.  Compliance  would  be 
achieved  using  either  retroreflective 
sheeting,  or  an  array  of  reflex  reflectors 
which  reflects  the  same  amount  of  light 
as  the  retroreflective  sheeting. 

Alternative  Proposals  re  Pattern,  Color 
and  Location  of  Retroreflective 
Materials 

NHTSA  is  proposing  as  alternatives 
two  sets  of  requirements  regarding 
pattern,  color  and  location  for  placing 
retroreflective  sheeting  on  the  side  and 
rear  of  trailers.  One  alternative  is  the 
pattern  tested  in  the  fleet  study,  and  the 
other  is  a  modification  of  it  that  is 
expected  to  increase  visibility  of  the 
trailer  side.  Each  alternative  uses  about 
the  same  amount  of  retroreflective 
sheeting,  so  that  cost  is  not  an  issue,  but 
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the  second  alternative  distributes  if  in  a 
way  that  is  more  generally  applicable  to 
all  trailers,  avoids  setting  higher 
standards  for  van  standards  for  van 
trailers,  and  promotes  uniformity  of 
appearance.  Under  either  alternative, 
the  material  would  not  be  required  to  be 
aftlxed  to  discontinuous  surfaces  on  the 
trailer  body,  and  on  items  such  as  door 
hinges,  and  lamp  bodies.  While  the 
agency  is  proposing  two  specific 
configurations  of  conspicuity  treatment, 
it  specifically  seeks  comment  on 
whether  variations  of  these  alternatives 
would  be  more  appropriate  for  a  final 
rule,  or  whether  there  are  other  patterns 
more  appropriate  for  conspicuity  that 
should  be  proposed  before  a  final  rule  is 
adopted  NHTSA  asks  that  commenters 
discuss  the  cost-effectiveness  of  each 
pattern,  and  provide  support  for  their 
comments.  The  agency  anticipates  that 
the  final  rule  would  specify  only  one 
pattern,  and  not  allow  alternative 
treatments.  Associated  issues  on  which 
NHTSA  requests  comment  are  the 
appropriate  level  of  retroreflective 
performance  of  the  sheeting,  the 
appropriate  amount  of  sheeting  used, 
whether  the  sheeting  should  be 
patterned,  and  the  appropriate  location 
of  the  sheeting,  with  respect  to  each  of 
the  alternatives. 

Retroreflective  Sheeting 

For  its  first  proposed  alternative  for 
applying  retrorefiective  sheeting. 
Alternative  1  (Figure  31A),  the  agency 
has  chosen  a  variation  of  the  scheme 
used  in  the  NHTSA  fleet  study.  That 
scheme  consisted  of  a  2-inch  wide  strip 
of  retrorefiective  tape  alternating  red 
and  white,  or  blue  and  white,  rectangles 
delineating  the  lower  side  rails  and 
outlining  the  rear  perimeter  of  the 
trailer.  Alternative  1  consists  of  a  strip 
of  alternating  rectangles  of  red  and 
white  material,  not  less  than  2  inches 
high  (3  inches  for  platform  trailers),  or 
wide,  when  installed  vertically.  The 
white  rectangles  would  be  7  to  9  inches 
long,  and  the  adjacent  red  rectangles 
would  he  Zio4  inches  longer  than  the 
white  rectangles.  The  material  would  be 
installed  on  the  perimeter  of  the  rear  of 
van  trailers,  and  on  as  much  of  the  rear 
perimeter  of  other  trailers  as 
practicable.  The  material  would  also  be 
installed  horizontally  on  each  side  to 
indicate  the  length  of  the  trailer.  The 
length  of  the  material  mounted  on  the 
side  inclusive  of  interruptions  for 
discontinuous  surfaces  must  be  within  3 
feet  of  the  full  length  of  the  trailer. 
Allowing  for  interruptions,  the  total 
length  of  the  individual  horizontal  strips 
provided  must  not  be  less  than  85  per 
cent  of  the  length  of  the  material  were 
there  no  interruptions.  The  mounting 


height  of  the  horizontal  side  strips 
would  be  restricted  to  the  same  height 
as  other  retroreflective  devices  currently 
required  by  Standard  No.  108;  the  center 
would  be  not  less  than  15  inches  above 
the  road  surface,  and  the  upper  edge  not 
more  than  60  inches  above  it.  As  a 
matter  of  practicability,  only  van  trailers 
can  fully  benefit  by  this  type  of 
treatment.  The  large,  flat  surfaces  of  van 
trailers  give  the  observer  a  better 
judgment  of  size,  shape,  and  distance 
compared  with  a  fiat  bed  trailer  having 
only  a  thin  side  or  rear  frame. 

Because  of  this  and  the  resultant 
higher  performance  proposed  for  van 
trailers  as  compared  with  others  in 
alternative  1,  proposed  Alternative  2  (as 
illustrated  in  Figure  31B)  reflects  an 
attempt  to  optimize  conspicuity. 
Alternative  2  redistributes  the 
conspicuity  materials  by  placing  more 
on  the  sides  of  the  trailers  and  using 
only  a  partial  outline  on  the  rear.  This 
approach  would  provide  better  depth 
perception  to  the  drivers  of  vehicles 
approaching  the  trailer  from  the  sides 
and  create  a  more  standardized 
treatment  across  trailer  categories 
without  requiring  the  use  of  more 
conspicuity  materials.  In  addition,  this 
approach  would  avoid  "penalizing"  van 
trailers  which  because  of  their  large  and 
flat  surfaces,  would  require,  under 
Alternative  1.  a  greater  use  of  reflective 
materials  than  other  trailer  types. 
Alternative  2  provides  slightly  better 
side  recognition  distance  than 
Alternative  1.  and  identical  rear 
recognition  distance,  as  demonstrated 
by  laboratory  and  field  results  from  an 
ongoing  University  of  Michigan 
Transportation  Research  institute 
(UKfTRI)  research  for  NHTSA  (Contract 
No.  DTNH22-9(M)7017).  Under  both 
Alternative  1  and  Alternative  2,  red  and 
white  material  would  be  required  to  be 
installed  horizontally  on  each  side  to 
indicate  the  length  of  the  trailer. 
However,  on  the  rear,  the  only  red  and 
white  material  required  by  Alternative  2 
would  be  at  the  base  of  the  perimeter, 
rather  than  the  entire  perimeter  as 
required  by  Alternative  1.  In  addition. 
Alternative  2  would  require  two  vertical 
white  strips  (Rear  Element  (3))  in  Figure 
3lB),  12  inches  high  and  2  inches  wide, 
to  indicate  the  width  of  the  trailer, 
located  within  12  inches  of  its  full  width. 
Similarly,  two  vertical  white  strips  (Side 
Element  (3))  would  be  located  on  the 
side,  as  close  to  the  front  and  rear  as 
practicable,  to  indicate  the  full  length  of 
the  trailer.  In  addition,  the  upper  comers 
of  the  rear  and  both  sides  would  be 
required  to  be  marked  with  (Rear  and 
Side  Element  (4))  two  intersecting  pieces 
of  white  reflective  sheeting,  each  12 


inches  by  2  inches.  On  the  rectangular 
sides  and  rear  or  a  van  trailer,  the  white 
strips,  along  with  the  red  and  white 
based  strips,  would  mark  the  bottom 
and  four  comers  of  the  sides  and  rear  as 
shown  in  Figure  3lB.  However,  under 
Alternative  2,  the  white  strips  could  also 
be  applied  to  trailers  of  irregular  shape 
because  they  would  not  be  required  to 
form  a  continuous  perimeter.  White 
strips  of  sheeting  (Rear  Element  (2)) 
would  also  be  added  to  the  vertical 
members  of  the  rear  underride 
protection  equipment.  Fmally.  white 
sheeting  36  inches  in  length  and  not  less 
than  2  inches  high  (Side  Element  (2)1 
would  be  installed  horizontally  at  the 
top  center  of  the  trailer  sides. 

The  ongoing  UMTRI  study  referenced 
above  might  yield  additional  insight  into 
the  effectiveness  of  various  conspicuity 
treatment  patterns.  The  research  is 
expected  to  be  completed  shortly  and  a 
report  on  its  findings  will  be  placed  in 
the  docket  at  that  time.  NHTSA  will 
consider  extending  or  reopening  the 
comment  period  if  the  findings  warrant 
it. 

Performance  of  Retroreflective  Sheeting 

The  notice  proposes  a  set  of  tests  to 
evaluate  retroreflective  sheeting.  These 
tests  would  be  conducted  in  accordance 
with  ASTM  D  4956-90,  Standard 
Specification  for  Retroreflective 
Sheeting  for  Traffic  Control.  The  ASTM 
Specification  has  been  chosen  because 
NHTSA  understands  it  to  be  the 
Specification  that  manufacturers  of 
retroreflective  sheeting  are  following  as 
their  current  manufacturing  practice. 
The  tests  that  NHTSA  proposes  address 
retroreflective  photometric  performance, 
flexibility,  adhesion,  impact  resistance, 
accelerated  weathering,  shrinkage, 
resistance  to  fungus,  and  specular  gloss. 
The  notice  proposes  that  material 
meeting  the  performance  requirements 
for  Type  V,  defined  as  a  super-high- 
intensity  retroreflective  sheeting,  be 
used  to  enhance  the  conspicuity  of 
trailers.  It  also  proposes  minimum 
requirements  for  coefficient  of 
retroreflective  intensity  from  research  in 
progress  by  the  University  of  Michigan 
Transportation  Research  Institute 
(UMTRI)  that  are  lower  than  those 
specified  by  ASTM  for  Type  V  material. 

Comments  on  Performance  and 
Dimensions  of  Retroreflective  Sheeting 

With  respect  to  retroreflective 
materials,  NHTSA  requests  the  views  of 
interested  persons  on  the  proposed 
dimensions  and  performance 
capabilities  of  the  colored  segments  as 
compared  with  alternative  dimensions 
and  performance  capabilities.  For 
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inches  by  2  inches.  On  the  rectangular 
sides  and  rear  or  a  van  trailer,  the  white 
strips,  along  with  the  red  and  white 
based  strips,  would  mark  the  bottom 
and  four  comers  of  the  sides  and  rear  as 
shown  in  Figure  3lB.  However,  under 
Alternative  2,  the  white  strips  could  also 
be  applied  to  trailers  of  irregular  shape 
because  they  would  not  be  required  to 
form  a  continuous  perimeter.  White 
strips  of  sheeting  (Rear  Element  (2)) 
would  also  be  added  to  the  vertical 
members  of  the  rear  underride 
protection  equipment.  Finally,  white 
sheeting  36  inches  in  length  and  not  less 
than  2  inches  high  (Side  Element  (2)1 
would  be  installed  horizontally  at  the 
top  center  of  the  trailer  sides. 

The  ongoing  UMTRI  study  referenced 
above  might  yield  additional  insight  into 
the  effectiveness  of  various  conspicuity 
treatment  patterns.  The  research  is 
expected  to  be  completed  shortly  and  a 
report  on  its  findings  will  be  placed  in 
the  docket  at  that  time.  NHTSA  will 
consider  extending  or  reopening  the 
comment  period  if  the  findings  warrant 
it. 

Performance  of  Retrorefleclive  Sheeting 

The  notice  proposes  a  set  of  tests  to 
evaluate  retroreflective  sheeting.  These 
tests  would  be  conducted  in  accordance 
with  ASTM  D  4956-90,  Standard 
Specification  for  Retroreflective 
Sheeting  for  Traffic  Control.  The  ASTM 
Specification  has  been  chosen  because 
NHTSA  understands  it  to  be  the 
Specification  that  manufacturers  of 
retroreflective  sheeting  are  following  as 
their  current  manufacturing  practice. 
The  tests  that  NHTSA  proposes  address 
retroreflective  photometric  performance, 
flexibility,  adhesion,  impact  resistance, 
accelerated  weathering,  shrinkage, 
resistance  to  fungus,  and  specular  gloss. 
The  notice  proposes  that  material 
meeting  the  performance  requirements 
for  Type  V,  defined  as  a  super-high- 
intensity  retroreflective  sheeting,  be 
used  to  enhance  the  conspicuity  of 
trailers.  It  also  proposes  minimum 
requirements  for  coefficient  of 
ret.'-orefiective  intensity  from  research  in 
progress  by  the  University  of  Michigan 
Transportation  Research  Institute 
(UMTRI)  that  are  lower  than  those 
specified  by  ASTM  for  Type  V  material. 

Comments  on  Performance  and 
Dimensions  of  Retroreflective  Sheeting 

With  respect  to  retroreflective 
materials,  NHTSA  requests  the  views  of 
interested  persons  on  the  proposed 
dimensions  and  performance 
capabilities  of  the  colored  segments  as 
compared  with  alternative  dimensions 
and  performance  capabilities.  For 


example,  commenters  should  discuss  the 
use  of  2  or  3-inch  wide  white  material  of 
a  minimum  250  candela  lux/square 
meter  (for  entrance  angles  of  light  up  to 
30  degrees)  as  compared  with  wider,  but 
lower  performance  material  or 
narrower,  higher  performance  material. 
As  a  further  example,  comments  are 
sought  on  the  appropriateness  of  the 
length  of  the  white  and  red  segments. 

In  addition,  NHTSA  research  has 
indicated  that  in  a  real  world 
environment  the  effective  SIA  of 
retroreflective  materials  may  be  reduced 
by  more  than  50  percent  because  of  the 
accumulated  road  dirt  and  grime.  The 
minimum  retroreflective  intensity 
suggested  by  UMTRI  included 
consideration  of  the  effects  of  wear,  dirt, 
and  vehicle  orientation.  However,  it  is 
less  than  the  ASTM  Type  V 
Specification  for  retroreflective  intensity 
met  by  some  conspicuity  products 
currently  in  use.  NHTSA  requests 
comment  on  whether  the  higher 
retroreflective  intensity  of  the  ASTM 
Specification  for  Type  V  material  should 
be  required. 

NHTSA  wishes  to  note  that  it  is  not 
proposing  to  allow  corporate  logos  as  a 
substitute  for  the  conspicuity  materials 
that  this  notice  proposes.  Typically, 
logos  consist  of  material  of  low 
brightness,  and  they  are  not  applied  to 
the  perimeters  of  a  vehicle  but  are 
centered  on  the  sides  and  rear.  Logos 
may  be  used  to  supplement  the 
conspicuity-enhancing  materials  that 
would  be  required,  however. 

With  respect  to  the  requirements  of 
Altemative  1  and  Alternative  2 
regarding  pattern,  color  and  location,  the 
agency  seeks  comments  on  the  likely 
relative  effectiveness  of  each  on  van 
trailers,  and  on  trailers  other  than  van 
trailers. 

With  respect  to  Altemative  2.  NHTSA 
asks  for  views  on  whether  it  would 
improve  or  detract  from  the  side 
conspicuity  of  trailers  as  compared  with 
Altemative  1.  and  whether  the  12-inch 
long  segments  of  white  material 
contemplated  (Elements  (2),  (3),  and  (4) 
in  Figure  29B)  should  be  increased  to  18 
inches  (NHTSA  estimates  this  would 
increase  compliance  costs  about  8 
percent). 

NHTSA  is  also  interested  in 
comments  on  how  to  improve  the 
conspicuity  of  platform  trailers,  and  on 
the  desirability  of  standardizing  to  the 
maximum  extent  possible  the  treatment 
of  all  trailers. 

Reflex  Reflectors 

As  noted  above,  the  agency  is 
proposing  that  a  manufacturer  have  the 
choice  of  installing  a  system  of  reflex 
reflectors  instead  of  retroreflective 


sheeting.  Reflex  reflectors  that  conform 
to  SAE  Standard  I594f  Reflex  Reflectors, 
Januarj'  1977  (the  current  requirement  in 
Standard  No.  108).  are  rated  in  terms  of 
the  absolute  amount  of  light  reflected,  as 
contrasted  with  the  amount  of  light 
striking  them.  The  size  of  the  reflector 
and  the  brightness  of  the  material  may 
be  balanced  to  achieve  the  specified 
amount  of  reflected  light.  Retroreflective 
sheeting,.however,  is  rated  in  terms  of 
the  reflected  light  per  unit  area  as 
contrasted  with  the  light  striking  it. 
Typically,  three  reflex  reflectors  (either 
white  or  red,  and  independent  of  their 
size  and  shape)  would  provide  the  same 
reflected  light  as  one  foot  of  2-inch  side 
reflective  sheeting  of  the  same  color. 
The  array  of  reflectors  that  the  agency 
believes  equivalent  to  the  alternating 
white/red  retroreflective  material 
scheme  is  a  group  of  two  white 
reflectors  altemating  with  a  group  of 
three  red  reflectors,  the  center  of  each 
reflector  in  a  group  being  approximately 
4  inches  from  the  center  of  the  next  one 
in  that  group.  For  the  elements  of 
Altemative  2  that  are  all  white,  if  the 
reflex  reflector  performance  were  as 
above,  three  white  reflectors  per  foot 
would  likely  suffice.  Although  these 
reflectors  would  be  required  to  conform 
to  SAE  J594f,  they  would  also  be 
required  to  meet  the  additional 
performance  requirement  of  providing 
very  high  reflectivity  over  a  range  of 
entrance  angles  of  light  from  30  degrees 
left  to  30  degrees  right.  The  additional 
requirement  assures  that  the  array  of 
reflex  reflectors  will  deliver  the  same 
minimum  performance  as  the 
retroreflective  sheeting.  Reflex  reflectors 
molded  in  bars,  resembling  the  sheeting 
material,  but  narrower,  is  an  obvious 
implementation.  For  a  multiple-reflector 
bar.  each  segment  conforming  to  SAE 
J594f  would  be  labeled  in  order  to 
indicate  the  number  of  reflectors  per 
length  of  bar.  NHTSA  requests  comment 
on  this  option,  its  likely  relative 
effectiveness  as  an  altemative  to  the  use 
of  retroreflective  sheeting,  and  the 
likelihood  of  daytime  conspicuity 
enhancement  compared  with  that  of 
sheeting. 

Certification  of  Compliance  of 
Retroreflective  Sheeting  or  Reflectors 

The  responsibility  for  compliance  with 
the  performance  requirements  of  the 
retroreflective  sheeting  or  reflex 
reflectors  used  to  comply  with  the 
conspicuity  requirements  would  rest 
upon  the  manufacturers  of  the  sheeting 
or  reflectors.  Thus,  manufacturers  who 
are  providing  these  materials  to  the 
trailer  manufacturing  industry  and  to 
replacement  parts  outlets  would  have  to 
certify  compliance  with  Standard  No. 


108.  whether  the  materials  are  intended 
for  use  as  original  or  replacement 
equipment.  Such  manufacturers  would 
also  be  expected  to  file  information  in 
accordance  with  49  CFR  part  566 
Manufacturer  Identification,  if  they  had 
not  done  so  before. 

Certification  of  the  retroreflective 
materials  would  be  mandatory.  It  would 
consist  of  the  characters  "DOT-C".  to 
distinguish  the  materials  from  those 
conforming  to  Federal  Specification  L- 
S-300,  September  7, 1965,  which  is 
presently  permitted  by  paragraph 
S5.1.1.4  as  an  allowable  alternative  for 
side  reflex  reflectors.  These  reflectors 
may  be  marked  "DOT"  as  an  indication 
that  they  meet  this  earlier  version  of  L- 
S-300,  but  this  material  may  not  meet 
ASTM  D  4956-90.  nor  the  conspicuity 
requirements  that  this  notice  proposes. 

Each  reflex  reflector  installed  for 
purpose  of  compliance  with  the 
conspicuity  requirements  would  be 
required  to  be  marked  with  the  letters 
DOT-C  as  a  certification  of  compliance 
with  the  conspicuity  requirements 
(reflectors  conforming  only  to  SAE  )594f 
would  continue  to  be  marked  DOT  if 
their  manufacturer  chose  that  method  of 
certification).  As  for  retroreflective 
materials,  with  respect  to  strips  of  all- 
white  material,  the  agency  is  proposing 
to  require  the  DOT-C  symbol  to  appear 
not  less  than  every  12  inches.  With 
respect  to  strips  of  altemating  red  and 
white  material.  NHTSA  is  proposing 
that  the  DOT-C  symbol  appear  on  each 
red  segment  and  each  white  segment. 
However.  NHTSA  requests  comments 
on  an  altemative  such  as  one  requiring 
that  the  DOT-C  symbol  appear  on  one 
color  alone,  with  a  paragraph  added  to 
Standard  No.  108  specifying  that  such 
certification  shall  also  be  a  certification 
of  the  materials  adjacent  to  it  that  are  of 
a  different  color.  NHTSA  requests 
comments  on  whether  individual 
segment  marking  would  be  practicable, 
or  whether  other  methods  may  be  used 
that  have  the  desired  legal  result  for 
certification  of  materials. 

Associated  Rulemaking:  Rear  Underride 
Protection 

The  agency  is  also  seeking  to  reduce 
the  severity  of  accidents  in  which 
vehicles  strike  the  rear  ends  of  trailers 
through  a  rulemaking  notice  regarding 
rear  underride  protection.  To  the  extent 
that  the  number  and  severity  of  rear  end 
crashes  would  be  mitigated  by 
enhancing  conspicuity.  the  benefits  of  a 
rear  underride  rule  might  be  lessened. 
Interested  persons  are  advised  to  be 
aware  of  the  relatedness  of  these  two 
rulemaking  actions  in  preparing  their 
comments  on  each. 
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Related  Rulemaking:  Federal  Highway 
Administration 

The  Federal  Highway  Administration 
(FHWA)  has  worked  with  NHTSA  to 
ensure  that  its  standards  are  compatible 
with  the  Federal  motor  vehicle  safety 
standards  wherever  possible.  As  part  of 
this  effort,  the  FHWA  will  continue  to 
adopt  the  appropriate  sections  of 
NHTSA's  standards  into  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  If  amendments  to  49  CFR 
part  393,  Parts  and  Accessories 
Necessary  for  Safe  Operation,  and  396. 
Inspection  Repair  and  Maintenance,  of 
the  FMCSRs  are  necessary  for 
conspicuity  enhancements  for  large 
trailers,  the  FHWA  will  address  the 
issue  in  a  separate  rulemaking. 

Effective  Date 

Because  of  the  relatively  simple 
efforts  that  would  be  necessary  to 
conform  to  the  conspicuity 
requirements,  and  the  fact  that  trailers 
are  not  modified  on  a  model  year  basis, 
the  agency  proposes  an  effective  date 
that  would  be  12  months  after 
publication  of  the  final  rule. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  although  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation."  it  is 
significant  under  Department  of 
Transportation  regulatory  poHcies  and 
procedures  because  it  involves  a  matter 
of  substantial  Congressional  and  public 
interest.  The  rulemaking  would  not  have 
an  effect  upon  the  economy  in  excess  of 
$100  million  a  year.  NHTSA  estimates 
that  the  cost  to  equip  all  new  trailers 
manufactured  in  a  calendar  year  would 
be  $21.7  million  for  Alternative  1,  and 
$24.6  million  for  Alternative  2.  and  that 
the  use  of  sheeting  material  or  reflex 
reflectors  molded  in  bars  would  be 
equivalent  in  cost.  The  agency  further 
estimates  that  the  reduction  in  property 
damage  from  preventing  1,850  accidents 
and  mitigating  8,390  others  would  be 
$24.5  million.  Thus,  the  cost  of  the 
conspicuity  system  would  be 
compensated  by  the  savings  in  property 
damage  alone,  but  the  expected 
prevention  of  injuries  and  fatalities  is 
the  reason  that  NHTSA  is  proposing  to 
improve  the  visibility  of  heavy  trailers. 
NHTSA  estimates  that  the  life  of  the 
average  trailer  is  14  years.  Agency 
research  indicates  that  the  original 
application  of  conspicuity  materials  can 
be  expected  to  perform  during  the  entire 


life  of  the  trailer.  Standard  No.  108  does 
not  apply  to  vehicles  in  use,  and  the 
agency  cannot  require  the  owner  of  a 
trailer  to  replace  retroreflective  sheeting 
after  degradation. 

NHTSA  has  no  studies  allowing  it  to 
quantify  a  reduction  in  fatalities  and 
injuries  that  would  be  expected  from  use 
of  conspicuity  material.  However,  it  is 
reasonable  to  expect  prevention  of  some 
fatalities  and  injuries,  specifically.  82 
and  529  respectively  if  they  were 
reduced  in  proportion  to  accidents. 
There  is  no  cost  assigned  to  preventing 
those  fatalities  and  injuries  because  the 
reduction  of  property  damage  alone  is 
expected  to  equal  the  cost  of  conspicuity 
materials  and  labor.  The  costs  and 
benefits  are  calculated  in  1991  dollars, 
but  they  represent  a  situation  in  which 
the  rule  would  have  been  in  effect 
sufficiently  long  (late  1990s]  that  most  of 
the  national  fleet  would  be  equipped 
with  conspicuity-enhancing  materials.  A 
Regulatory  Evaluation  has  been 
prepared  and  is  available  for 
examination  by  the  public  in  the  docket 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  proposed  rule  in  relation 
to  the  Regulatory  Flexibility  Act  I 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  effect  upwjn 
a  substantial  number  of  small  entities. 
Although  trailer  manufacturers  are 
generally  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  the  cost  impact  of  complying  with 
the  proposed  regulation  would  not  be 
significant.  The  agency  estimates  that 
compliance  costs  to  the  trailer  buyer 
will  average  from  $127  to  $145  per 
trailer,  depending  upon  the  treatment 
pattern.  As  for  manufacturers  of 
retroreflective  materials  and  reflex 
reflectors.  NHTSA  notes  that  materials 
that  conform  to  ASTM  D  4956-90  Type 
V  are  presently  being  manufactured,  and 
that  the  cost  to  add  a  DOT  certification 
symbol  should  be  small.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  as  the  price  of  new  trailers 
equipped  with  conspicuity  treatment 
should  not  be  more  that  minimally 
impacted.  Accordingly,  no  Regulatory 
Flexibility  Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessmpnt. 


National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
rule  for  purposes  of  the  National 
Environmental  Policy  Act.  The  proposed 
rule  would  not  have  a  significant  effect 
upon  the  environment  There  is  no 
environmental  impact  associated  with 
the  manufacture  or  use  of  retroreflective 
material  as  it  is  non-toxic  in  nature.  The 
rule  would  not  have  an  effect  upon  fuel 
consumption. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this 
proposed  rule  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 

chapter  35  under  DOT  No :  OMB 

No ;  Administration:  National 

Highway  Traffic  Safety  Administration; 
Title:  Labeling  or  reflective  material  for 
trailer  conspicuity;  Need  for 
Information:  Identification  of  reflective 
material  as  conforming  to  requirements; 
Proposed  use  of  Information:  Routine 
trailer  inspection  by  Federal  Highway 
Administration;  Frequency:  On 
occasion;  Burden  estimate:  200  hours; 
Respondents:  2;  Form(s):  None:  Average 
Burden  Hours  per  Respondent:  .0006 
minute;  For  further  information  contact: 
The  Information  Requirements  Division. 
M-34.  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  (202)  366-4635. 
Comments  on  the  proposed  information 
collection  requirements  should  be 
submitted  to  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building,  Washington.  DC  20503, 
Attn:  Desk  Officer  for  NHTSA.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  NHTSA  rulemaking 
docket  for  this  proposed  action. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal. 
Please  submit  10  copies  of  written 
comments  and  2  copies  of  films,  tapes, 
and  other  materials.  All  comments  must 
be  limited  not  to  exceed  15  pages  in 
length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
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National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
rule  for  purposes  of  the  National 
Environmental  Policy  Act.  The  proposed 
rule  would  not  have  a  significant  effect 
upon  the  environment.  There  is  no 
environmental  impact  associated  with 
the  manufacture  or  use  of  retroreflective 
material  as  it  is  non-toxic  in  nature.  The 
rule  would  not  have  an  effect  upon  fuel 
consumption. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this 
proposed  rule  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 

chapter  35  under  DOT  No :  OMB 

No ;  Administration:  National 

Highway  Traffic  Safety  Administration; 
Title:  Labeling  or  reflective  material  for 
trailer  conspicuity;  Need  for 
Information:  identification  of  reflective 
material  as  conforming  to  requirements; 
Proposed  use  of  Information:  Routine 
trailer  inspection  by  Federal  Highway 
Administration;  Frequency:  On 
occasion;  Burden  estimate:  200  hours; 
Respondents:  2;  Form(s):  None;  Average 
Burden  Hours  per  Respondent:  .0008 
minute;  For  further  information  contact: 
The  Information  Requirements  Division. 
M-34.  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  2059a  (202)  366-4635. 
Comments  on  the  proposed  information 
collection  requirements  should  be 
submitted  to  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Attn:  Desk  Officer  for  NHTSA.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  NHTSA  rulemaking 
docket  for  this  proposed  action. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal. 
Please  submit  10  copies  of  written 
comments  and  2  copies  of  films,  tapes, 
and  other  materials.  All  comments  must 
be  limited  not  to  exceed  15  pages  in 
length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 


which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part  512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
Indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  dale,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking. 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subject  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

571.108    lAmendedl 

2.  S3  Application  would  be  revised  to 
read: 


If 


§  571.108    Standard  No.  108;  Lamps, 
reflective  devices,  and  associated 
equipment 

•         •         *         * 

S3  Application.  This  standard  applies 
o: 

(a)  Passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  buses, 
trailers  (except  pole  trailers  and  trailer 
converter  dollies),  and  motorcycles; 

(b)  Retroreflective  sheeting  and  reflex 
reflectors  manufactured  to  conform  to 
paragraph  S5.7  of  this  standard;  and 


(c)  Lamps,  reflective  devices,  and 
associated  equipment  for  replacement  of 
like  equipment  on  vehicles  to  which  this 
standard  applies. 

§571.10    lAfiwndedl 

3.  S4  Definitions  would  be  amended 
by  adding  the  following  definitions  in 
alphabetical  order: 

*        •        •        •        * 

Dumping  trailer  means  a  trailer  that 
has  an  open  top,  and  which  is  intended 
to  transport  bulk  commodities  which  are 
discharged  by  gravity  through  the  sides, 
bottom,  or  rear  of  the  cargo  body." 
***** 

Flatbed  trailer  means  a  trailer  which 
has  a  platform  that  effectively  spans  the 
entire  length  and  width  of  the  vehicle 
and  which  has  no  sides,  ends,  roofs,  or 
other  enclosing  superstructure  higher 
than  the  platform. 
***** 

Tank  trailer  means  a  trailer  equipped 
with  a  liquid-tight  vessel  for  carrying 
liquids  or  dry  bulk  products. 

Van  trailer  means  a  trailer 
constructed  with  a  flat  or  multi-height 
floor  that  effectively  spans  its  entire 
length  and  width,  and  has  walls  or  sides 
and  ends,  and  may  have  a  roof. 


§571.108    [Amended] 

4.  S5.7,  S5.7.1  and  S5.7.2  would  be 
redesignated  S5.8,  S5.8.1  and  S5.8.2,  and 
a  new  section  S5.7  added  to  read: 

S5.7  Conspicuity  Systems.  Each  trailer 
of  80  or  more  inches  overall  width,  and 
with  a  CVWR  over  10.000  lbs., 

manufactured  on  or  after 1, 

1992,  shall  be  equipped  with  either 
retroeflective  sheeting  that  meets  the 
requirements  of  section  S5.7.1,  or  reflex 
reflectors  that  meet  the  requirements  of 
section  S5.7.2. 

S5.7.1  Retroreflective  sheeting.  Each 
trailer  shall  be  equipped  with 
retroflective  sheeting  that  conforms  to 
the  requirements  specified  in  sections 
S5.7.1.1  through  5.7.1.5. 

S5.7.1.1  Construction.  Retroreflective 
sheeting  shall  consist  of  a  smooth,  flat, 
transparent  exterior  film  with 
retroreflective  elements  embedded  or 
suspended  beneath  the  film  so  as  to 
form  a  non-exposed  retroreflective 
optical  system. 

S5.7.1.2.  Test  requirements. 
Retroreflective  sheeting  shall  meet  the 
requirements  of  ASTM  D  4956-90. 
Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control,  for  Type  V  Sheetin^j.  It  shall 
also  meet  the  minimum  requirements  for 
coefficient  of  retroreflection  specified  in 
Figure  29. 


S5.7.1.3  Sheeting  pattern,  retattv* 
coefficients  of  retroreftaction.  and 
dimensions. 

(a)  Retroreflective  sheeting  shall  be 
applied  in  alternating  colors  of  white 
and  red  (,  or  in  white,  (the  language  in 
this  parenthetical  would  be  adopted  if 
Alternative  2  is  adopted])  to  each  trailer 
in  the  pattern  shown  in  Figure  30  of  this 
standard,  and  in  the  locations  specified 
in  section  S5.7.1.4. 

(b)  The  coefficients  for  retroreflection 
of  alternating  segments  of  white  and  red 
sheeting  shall  be  not  less  than  the 
minimum  values  specified  in  Figure  29  of 
this  standard. 

(c)  The  white  portion  of  the  sheeting 
applied  in  alternating  colors  shall  have  a 
length  of  7  to  9  inches,  and  each 
adjacent  red  portion  of  the  sheeting 
shall  be  2  to  4  inches  longer  than  that 
white  portion. 

(d)  Sheeting  material  in  alternating 
colors  applied  horizontally  on  the  rear 
of  platform  trailers  shall  be  not  less  than 
3  inches  wide. 

(e)  Sheeting  material  in  alternating 
colors  used  for  trailers  other  than 
platform  trailers  shall  be  not  less  than  2 
inches  wide. 

S5.7.1.4  Location  Retroreflective 
sheeting  shall  be  applied  to  each  trailer 
in  the  locations  specified  below. 
Sheeting  need  not  be  applied  to 
discontinous  surfaces  on  a  trailer,  such 
as  outside  ribs,  stake  post  holes  on  flat 
bed  trailers,  and  external  protruding 
beams,  or  to  items  of  equipment  such  as 
door  hinges  and  lamp  bodies. 

Alternative  1  (Fig.  31A) 

S5.7.1.4.1  Rear.  Retroreflective 
sheeting  of  the  pattern  and  color 
specified  in  S5.7.1.3  shall  be  applied  to 
the  rear  of  trailers  as  specified  below, 
and  as  shown  in  Figure  31A: 

(a)  For  van  trailers: 

(1)  A  horizontal  strip  of  sheeting 
applied  in  alternating  colors  to  the  full 
width  of  the  trailer,  as  low  as 
practicable,  the  lower  edge  of  which  is 
not  less  than  15  inches  above  the  road 
surface  and  the  upper  edge  of  which  is 
not  more  than  60  inches  from  the  road 
surface. 

(2)  Vertical  and  horizontal  strips 
applied  in  alternating  colors  to  the 
remaining  perimeter  of  the  rear  of  the 
body  as  close  to  the  edges  as 
practicable: 

(b)  For  platform  trailers:  A  strip  of 
sheeting  applied  in  alternating  colors  to 
the  full  width  of  the  vehicle,  as  low  as 
practicable,  with  each  end  located  as 
near  to  the  extreme  edges  of  the  vehicle 
as  practicable:  and 

(c)  For  other  trailers:  A  strip  of 
sheeting  applied  in  alternating  colors  to 
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as  much  of  the  perimeter  outline  as 
practicable,  and  a  single  horizontal  strip 
applied  in  alternating  colors  with  the 
dimensions  and  location  specified  in 
paragraph  (b)  of  this  section,  for  those 
trailers  whose  strip  applied  to  its 
perimeter  outline  does  not  include  such 
a  horizontal  strip. 

S5.7.1.4.2  Side.  A  horizontal  strip  of 
sheeting  applied  in  alternating  colors  to 
each  side  of  the  trailer  so  as  to  run  the 
full  length  of  the  side  as  close  to  the 
front  and  rear  ends  of  the  side  as 
practicable,  and  as  low  as  practicable.  If 
the  strip  is  not  interrupted  for 
discontinuous  surfaces,  as  provided  by 
section  S5.7.1.4,  its  length  shall  be  not 
less  than  the  length  of  the  trailer  minus 
36  inches.  If  the  strip  is  interrupted  for 
discontinuous  surfaces,  the  total  length 
of  the  strips  applied  shall  be  not  less 
than  85  percent  of  the  length  of  the 
trailer  minus  36  inches.  The  sheeting 
shall  be  installed  as  low  as  practicable, 
except  that  the  bottom  edge  shall  be  not 
less  than  15  inches  above  the  road 
surface,  and  the  top  edge  shall  not  be 
more  than  60  inches  above  the  road 
surface. 

Alternative  2  (Figs.  31B,  3lC) 

S5.7.1.4.1  Rear.  Retroreflective 
sheeting  shall  be  applied  to  the  rear  of 
trailers  as  specified  below,  and  as 
shown  in  Figure  3lB. 

(a)  Element  1:  A  horizontal  strip  of 
sheeting  applied  in  alternating  colors 
across  the  full  width  of  the  trailer  body, 
as  near  to  the  extreme  edges  and  as  low 
as  practicable,  except  that  the  bottom 
edge  shall  not  be  less  than  15  inches 
above  the  road  surface,  and  the  top  edge 
shall  not  be  more  than  60  inches  above 
the  road  surface. 

(b)  Element  2:  Two  white  strips  of 
sheeting,  each  18  inches  long  and  not 
less  than  2  inches  wide,  installed 
vertically  on  the  rear  underride 
protection  members; 

(c)  Element  3:  Two  white  strips  of 
sheeting,  each  12  inches  long  and  not 
less  than  2  inches  wide,  installed 
vertically  on  the  rear,  as  low  as 
practicable  but  within  6  inches  of  the 
extreme  edges  of  the  trailer  body:  and 

(d)  Element  4:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting  of 
strips  12  inches  long  and  not  less  than  2 
inches  wide,  with  the  strips  of  one  pair 
intersecting  in  the  upper  left  hand  corner 
and  the  other  pair  in  the  upper  right 
hand  corner  of  the  lear  of  the  trailer,  if 


the  rear  of  the  trailer  is  rectangular.  If 
the  rear  of  the  trailer  is  other  than 
rectangular,  the  strips  shall  be  applied 
to  follow  the  contours  of  the  rear  in  the 
uppermost  and  outermost  areas  of  the 
rear  of  the  trailer  body  on  the  left  and 
right  sides. 

S5.7.1.4.2  Side.  Sheeting  shall  be 
applied  to  each  side  of  a  trailer  as 
follows: 

(a)  Element  1:  A  horizontal  strip  of 
sheeting  applied  in  alternating  colors 
along  the  full  length  of  the  side  so  that 
the  ends  of  the  strip  are  as  close  to  the 
front  and  rear  ends  of  the  side  as 
practicable.  If  the  strip  is  not  interrupted 
for  discontinuous  surfaces  as  provided 
by  section  S5.7.1.4,  its  length  shall  be  not 
less  than  the  length  of  the  trailer  minus 
36  inches.  If  the  strip  is  interrupted  for 
discontinous  surfaces,  the  total  length  of 
the  strips  applied  shall  be  not  less  than 
85  percent  of  the  length  of  the  trailer 
minus  36  inches.  The  sheeting  shall  be 
applied  as  low  as  practicable,  but  the 
bottom  edge  shall  be  not  less  than  15 
inches  above  the  road  surface,  and  the 
top  edge  shall  be  not  more  than  60 
inches  above  the  road  surface.  The 
sheeting  shall  be  not  less  than  2  inches 

wide. 

(b)  Element  2:  A  horizontal  white  strip 
of  sheeting  that  is  not  less  than  36 
inches  long  and  2  inches  wide  installed 
in  the  center  of  each  side,  and  as  close 
to  the  top  as  practicable: 

(c)  Element  3:  Two  white  strips  of 
sheeting,  each  12  inches  long  and  not 
less  than  2  inches  wide,  installed  as  low 
as  practicable,  and  whose  distance  from 
each  other  is  not  less  than  the  length  of 
the  trailer  minus  36  inches:  and 

(d)  Element  4:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting  of 
one  horizontal  strip  12  inches  long  and 
not  less  than  2  inches  wide  and  one 
vertical  strip  of  the  same  dimensions, 
with  the  strips  of  one  pair  intersecting  in 
the  upper  forward  comer  and  the  other 
pair  in  the  upper  rear  corner  of  the  side 
of  the  trailer. 

S5.7.1.5    Certification.  The  letters 
DOT-C,  constituting  a  certification  that 
the  retroreflective  sheeting  conforms  to 
the  requirements  of  section  S5.7.1.2, 
shall  appear  at  least  once  on  the 
exposed  surface  of  each  shite  rectangle 
and  of  each  red  rectangle  of 
retrorefiective  materia'  installed  on  the 
trailer  (and  at  least  once  every  12  inches 
for  the  white  retroflective  sheeting  used 
to  conform  to  Alernative  2).  The  letters 


DOT-C  shall  be  not  less  than  3  mm  high, 
and  shall  be  permanently  stamped, 
etched,  molded,  or  printed  in  indelible 
ink. 

S5.7.2    Reflex  Reflectors.  Each  trailer 
shall  be  equipped  with  reflex  reflectors 
in  accordance  with  this  section. 

S5.7.2.1(a)  Each  reflex  reflector  shall 
be  designed  to  conform  to  SAE  Standard 
J594f,  Refiex  Reflectors,  January  1977. 

(b)  Each  red  reflex  reflector  shall  also 
be  designed  to  provide  at  an 
observation  angle  of  0.2  degree  not  less 
than  310  millicandelas/lux  at  any  light 
entrance  angle  between  30  degrees  left 
and  30  degrees  right,  including  an 
entrance  angle  of  0  degree. 

(c)  Each  white  reflex  reflector  shall 
also  be  designed  to  provide,  at  an 
observation  angle  of  0.2  degree,  not  less 
than  1290  millicandelas/lux  at  any  light 
entrance  angle  between  30  degrees  left 
and  30  degrees  right,  including  an 
entrance  of  0  degree. 

S5.7.2.2    Reflex  reflectors  shall  be 
installed  and  located  as  specified  below: 

(a)  In  the  same  locations  and  in  the 
same  length  in  which  retroreflective 
sheeting  is  required  by  S5.7.1.4  to  be 
applied  in  alternative  colors,  reflex 
refiectors  shall  be  installed  in  a 
repetitive  pattern  of  two  white  reflex 
reflectors  alternating  with  three  red 
reflex  reflectors,  with  the  center  of  each 
reflector  not  less  than  3V2  inches  or 
more  than  4 'A  inches  from  the  center  of 
each  adjacent  reflector. 

(The  following  paragraph  would  be 
adopted  if  Alternative  2  above  is 
adopted). 

(b)  In  the  same  locations  and  in  the 
same  length  in  which  white 
retroreflective  sheeting  is  required  by 
S5.7.1.4  to  be  installed,  white  refiex 
reflectors  shall  be  installed,  with  the 
center  of  each  white  reflex  reflector  4 
inches  from  the  center  of  each  adjacent 
white  reflector. 

S5.7.2.3  Certificction.  The  exposed 
surface  of  each  reflex  reflector  shall  be 
marked  with  the  letters  DOT-C,  which 
constitutes  a  certification  that  the 
reflector  conforms  to  all  applicable 
requirements  of  §  571.108  of  this  pari. 
The  letters  DOT-C  shall  be  not  less  than 
3  mm  high,  and  permanently  stamped, 
etched,  molded  or  printed  in  indelible 
ink. 

Table  I  [Amended] 

5.  Table  I  would  be  amended  by 
adding  the  following  at  the  end  thereof: 


Conspicuity.... 
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DOT-C  shall  be  not  less  than  3  mm  high, 
and  shall  be  permanently  stamped, 
etched,  molded,  or  printed  in  indelible 
ink. 

S5.7.2    Reflex  Reflectors.  Each  trailer 
shall  be  equipped  with  reflex  reflectors 
in  accordance  with  this  section. 

S5.7.2.1(a)  Each  reflex  reflector  shall 
be  designed  to  conform  to  SAE  Standard 
J594f.  Reflex  Reflectors,  January  1977. 

(b)  Each  red  reflex  reflector  shall  also 
be  designed  to  provide  at  an 
observation  angle  of  0.2  degree  not  less 
than  310  millicandelas/lux  at  any  light 
entrance  angle  between  30  degrees  left 
and  30  degrees  right,  including  an 
entrance  angle  of  0  degree. 

(c)  Each  white  reflex  reflector  shall 
also  be  designed  to  provide,  at  an 
observation  angle  of  0.2  degree,  not  less 
than  1290  millicandelas/lux  at  any  light 
entrance  angle  between  30  degrees  left 
and  30  degrees  right,  including  an 
entrance  of  0  degree. 

S5.7.2.2    Reflex  reflectors  shall  be 
installed  and  located  as  specified  below: 

(a)  In  the  same  locations  and  in  the 
same  length  in  which  retroreflective 
sheeting  is  required  by  S5.7.1.4  to  be 
applied  in  alternative  colors,  reflex 
reflectors  shall  be  installed  in  a 
repetitive  pattern  of  two  white  reflex 
reflectors  alternating  with  three  red 
reflex  reflectors,  with  the  center  of  each 
reflector  not  less  than  3Vz  inches  or 
more  than  4'/2  inches  from  the  center  of 
each  adjacent  reflector. 

(The  following  paragraph  would  be 
adopted  if  Alternative  2  above  is 
adopted). 

(b)  In  the  same  locations  and  in  the 
same  length  in  which  white 
retroreflective  sheeting  is  required  by 
S5.7.1.4  to  be  installed,  white  reflex 
reflectors  shall  be  installed,  with  the 
center  of  each  white  reflex  reflector  4 
inches  from  the  center  of  each  adjacent 
white  reflector. 

S5.7.2.3  Certificction.  The  exposed 
surface  of  each  reflex  reflector  shall  be 
marked  with  the  letters  DOT-C,  which 
constitutes  a  certification  that  the 
reflector  conforms  to  all  applicable 
requirements  of  §  571.108  of  this  part. 
The  letters  DOT-C  shall  be  not  less  than 
3  mm  high,  and  permanently  stamped, 
etched,  molded  or  printed  in  indelible 
ink. 

Table  I  (AmendedJ 

5.  Table  I  would  be  amended  by 
adding  the  following  at  the  end  thereof: 
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6.  Table  II  would  be  amended  by 
adding  the  following  after  the 


requirements  for  "Intermediate  side 
reflex  reflectors": 
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7.  Figures  29.  30.  31A.  and  31B  or  31C 
would  be  added  as  follows: 
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Candela/Lux/m^  is  the  unit  of  the  coefficient  of  retroreflection. 


Figure  29  Minimum  Photometric  Performance 
of  Retrofeflective  Sheeting 
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3  INCH  MINIMUM  FOR  REAR  OF  PLATFORM  TRAILERS 
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Figure  30  Color  Pattern  of  Retroreflective  Sheeting 
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Figure  31 A  Trailer  Conspicuity  Treatment  (Alternative  1) 
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Figure  31 B  Trailer  Conspicuity  Treatment  (Alternative  2) 

References  in  text  to  "Element"  are  to  the  numbers  in  the  parentheses 
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Figure  31 C  Trailer  Conspicuity  Treatment  (Alternative  2) 

References  in  text  to  ''element'*  are  to  the  numbers  in  ttie  parentheses 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

,50  CFR  Parts  672  and  675 
(Docket  No.  911132-1282] 
RIN  0648-AD47 

jGround^ish  of  ttie  Gulf  of  Alaska,  and 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

jAGENCY:  Natior.dl  Marine  Fisheries 
jService  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule;  request  for 

Comments. 

StiMMARY:  NMFS  proposes  regulations 
to  implement  Amendment  22  to  the 
jFishery  Management  Plan  (FMP)  for 
JGroundfish  of  the  Gulf  of  Alaska  (GOA) 
pnd  Amendment  17  to  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI). 
These  proposed  regulations  would 
implement  the  following  amendment 
jmeasures:  (1)  A  new  management 
subarea  in  the  BSAI  would  be 
lestablishcd;  (2)  area  closures  would  be 
{established  around  walrus  haulouts  in 
the  BSAI;  (3)  Statistical  Area  68  in  the 
COA  would  be  removed;  and  (4)  the 
Regional  Director,  Alaska  Region. 
NMFS,  would  be  authorized  to  issue 
|experimental  fishing  permits  in  the  GOA 
|and/or  BSAI.  In  addition,  certain 
amendments  to  existing  implementing 
regulations  are  proposed.  These  actions 
are  necessary  to  promote  management 
land  conservation  of  groundfish  and 
tother  living  marine  resources.  They  are 
intended  to  further  the  goals  and 
objectives  contained  in  both  FMPs  that 
govern  these  fisheries. 
DATES:  Comments  are  invited  until 
Ijanuary  13, 1892. 

ADDRESSES:  Comments  may  be  sent  to 
Dale  R.  Evans,  Chief,  Fishery 
Management  Division,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  AK  99802.  Individual 
copies  of  proposed  Amendments  17  and 
22  and  the  environmental  assessment/ 
regu!a^o^y  impact  review/initial 
regulatory  fiexibility  analysis  (EA/RIR/ 
IRFA)  may  be  obtained  from  the  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136,  Anchorage.  AK  99510. 
Comments  on  the  environmental 
assessment  am  particularly  requested. 


Send  comments  on  the  proposed 
collection  of  information  to  the  Chief, 
Fishery  Management  Division.  NMFS 
(see  above),  and  to  the  Office  of 
Information  and  Regulatory  AfTairs, 
Office  of  Management  and  Budget. 
ATTN:  Paperwork  Reduction  Project 
G64d-XXXX,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Ronald  J.  Berg  [Fishery  Management 
Biologist,  N'MFS),  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  BSAI  areas 
are  managed  by  NMFS  according  to 
FMPs  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  are 
implemented  at  50  CFR  part  620. 

The  Council  armually  solicits 
management  proposals  from  the  public 
and  state  and  Federal  agencies.  The 
Council  set  a  deadline  of  August  17. 

1990.  for  receiving  proposals  for 
inclusion  in  Amendments  17  and  22.  At 
its  January  14-18, 1991,  meeting,  the 
Council  reviewed  proposals  that  were 
received.  It  selected  for  further 
consideration  measures  that  would 
amend  either  or  both  FMPs.  The 
Council's  GOA  and  BSAI  Plan  Teams 
prepared  draft  EA/RIR/IRFAb  to 
discuss  and  analyze  the  need  for  the 
proposals  relating  to  each  FMP  under 
the  guidance  of  the  National 
Environmental  Policy  Act  of  1969, 
Executive  Order  12291,  and  NOAA 
policy.  The  Council  reviewed  these 
documents  at  its  meeting  on  April  23-26, 

1991,  and  decided  to  send  the  analyses 
to  the  interested  public  for  review. 
These  documents  are  dated  May  14, 
1991. 

At  its  June  24-29  and  August  13-16. 
1991,  meetings,  the  Council  considered 
the  testimony  and  recommendabons  of 
its  Advisory  Panel  (AP),  Scientific  and 
Statistical  Committee  (SSC),  Plan 
Teams,  fishing  industry  representatives, 
and  the  general  pubhc  on  each 
amendment  proposal  and  the  EA/RIR/ 
IRFA  analysis.  It  then  approved  the 
following  measures  for  inclusion  into 
Amendments  17  and  22  for  review  under 
section  304(b)  of  the  Magnuson  Act: 

(1)  Establishment  of  the  Bogoslof 
subarea  in  the  BSAI; 


(21  Groundfish  fishing  closures  around 
walrus  haulout  sites  in  the  BSAI: 

(3)  Recision  of  Statistical  Area  C8  in 
the  GOA;  and 

(4)  Authority  for  the  Regional  Director 
to  issue  experimental  fishing  permits  for 
the  GOA  and/or  BS.M  groundfish 
fisheries. 

In  addition  to  the  above  FMP 
amendments,  a.Tiendments  to  current 
implementing  regulations  are  proposed 
as  discussed  below  (see  Additional 
Proposed  Regulatory  Changes). 

A  description  of,  and  the  reasons  for, 
each  measure  follow: 

Establishment  of  the  Bogoslof  Subarea 
in  the  BSAI 

For  purposes  of  managing  pollock 
[Tbercgra  chalcogrcmir.a],  a  measure  is 
proposed  that  would  establish  a  new 
management  subarea  in  the  BSAI. 
Pollock  is  the  most  abundant  groundfish 
species  in  the  BS.\I.  The  exploitable 
biomass  (pollock  aged  3  years  and 
older)  over  the  conlintental  shelf  area  of 
the  Eastern  Bering  Sea  was  estimated  at 
6.7  million  metric  tons  (mt)  for  1991.  An 
additional  405.000  mt  was  estimated  for 
the  Aleutian  Islands  subarea.  Generally, 
the  abundance  of  pollock  in  the  F.astem 
Bering  Sea  is  considered  to  be  high  due 
to  strong  year  classes  in  1982  and  1984, 
but  declining  due  to  weaker  year  classes 
recruiting  to  the  exploitable  population 
since  1984. 

The  commercial  harvest  of  pollock  is 
dominant  over  all  other  groundfish 
species  in  the  BSAI.  In  1990,  about  1.4 
million  mt  of  pollock  were  caught  in  the 
BSAI  management  area,  which 
amounted  to  about  77  percent  of  the 
total  groundfish  catch  by  U.S.  fishermen 
in  this  area.  This  harvest  was  almost 
entirely  processed  by  U.S.  at-sea  or 
shore-based  processors.  Common 
products  made  from  pollock  include 
frozen  blocks,  fillets,  surimi.  meal,  and 
roe.  Pollock  roe  has  the  highest  value 
per  mt  of  pollock  products.  It  is 
harvested  from  pre-spawning 
aggregations  of  pollock  during  the  roe 
season  from  January  through  mid-April. 

The  BSAI  FMP  provides  authority  to 
limit  the  amount  of  the  total  allowable 
catch  [TAG]  of  pollock  that  is  taken 
during  the  roe  season  (January  1  through 
April  15).  For  the  1991  fishing  year, 
441.500  mt,  or  34  percent  of  the  1991 
pollock  TAG  of  1.3  million  mt  for  the 
Bering  Sea  subarea,  was  allocated  to  the 
roe  season. 

Separate  TACs  for  pollock  fisheries 
are  specified  for  the  Bering  Sea  and 
Aleutian  Islands  subareas  of  the  BSAI 
management  area.  The  Aleutian  Islands 
subarea  includes  the  EEZ  that  is  north 
and  south  of  the  Aleutian  Islands,  west 
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of  170°  W.  longitude,  and  south  of  55°  N. 
latitude.  The  Bering  Sea  subarea 
includes  all  remaining  areas  of  the  EEZ 
in  the  Bering  Sea.  For  management 
purposes,  the  Aleutian  Islands  subarea 
is  reporting  area  540  and  the  Bering  Sea 
subarea  includes  all  other  reporting 
areas.  Hence,  the  pollock  TAG  for  the 
Bering  Sea  subarea  applies  to  all 
fisheries  in  reporting  areas  beginning 
with  51,  52.  and  53.  The  pollock  TAG  for 
the  Aleutian  Islands  subarea  applies  to 
fisheries  in  reporting  area  540. 

The  Bering  Sea  pollock  stock  is  not 
distinguishable  along  these  reporting 
area  boundaries.  Recent  biological  data 
suggest  that  the  pollock  population  on 
the  Eastern  Bering  Sea  continental  shelf 
is  different  from  that  in  the  deep  water 
area  known  as  the  Aleutian  Basin.  The 
international  waters  outside  the  fishery 
management  jurisdiction  of  either  the 
United  States  or  the  Union  of  Soviet 
Socialist  Republics  (commonly  referred 
to  as  the  "Donut  Hole")  approximates 
the  center  of  the  Aleutian  Basin.  Age 
composition  data  indicate  that  Aleutian 
Basin  pollock  are  generally  older  and,  at 
any  specific  age.  generally  smaller  that 
those  found  on  the  continental  shelf. 
Data  also  indicate  that  pollock  in  the 
Aleutian  Islands  subarea  are  generally 
different  from  either  those  in  the 
Aleutian  Basin  or  those  on  the 
continental  shelf.  Genetic  studies  and 
other  biological  assessments  are 
continuing  to  determine  the  stock 
structure  of  Bering  Sea  pollock. 

The  deep  water  of  the  Aleutian  Basin 
is  closest  to  the  Alaska  Peninsula  in 
Statistical  Area  515.  The  relatively  flat 
plain  of  the  continental  shelf  descends 
steeply  down  the  continental  slope  and 
into  the  Aleutian  Basin  along  the  shelf 
break  that  extends  generally  in  a 
northwest-southeast  direction  (roughly, 
the  diagonal  boundary  of  Statistical 
Areas  517  and  521).  In  reporting  area 
515,  the  shelf  break  curves  sharply  to  the 
southwest  toward  the  western  Aleutian 
Islands.  This  area  is  a  principal 
spawning  area  for  Aleutian  Basin 
pollock. 

Pollock  harvests  in  existing  Statistical 
Area  515  currently  are  not  managed 
under  a  separate  acceptable  biological 
catch  (ABC)  because  such  har\'est8  are 
considered  part  of  the  ABG  specified  for 
the  larger  Bering  Sea  subarea.  For  1991, 
the  Bogoslof  pollock  ABC  was 
calculated  to  be  286.000  mt.  but  for  the 
continental  shelf  portion  of  the  Bering 
Sea  subarea.  the  1991  ABG  was  1.7 
million  mt.  The  TAG  for  the  entire 
Bering  Sea  subarea  was  established  at 
1.3  million  mt. 

Biological  surveys  of  the  pollock 
biomass  in  the  Bering  Sea  subarea  have 
been  limited  to  the  Eastern  Bering  Sea 


continental  shelf  and  have  not  included 
Bogoslof  pollock  because  these  pollock 
appear  to  be  of  a  separate  stock. 
Although  the  biomass  and  ABG 
estimates  for  pollock  in  the  Bering  Sea 
subarea  are  based  on  biological  data 
pertinent  only  to  the  Eastern  Bering  Sea 
continental  shelf,  they  are  applied  for 
fishery  management  purposes  also  to 
area  515. 

Aleutian  Basin  pollock  aggregate  in 
the  Bogoslof  area  from  January  through 
March  prior  to  spawning  and  are 
vulnerable  to  intensive  fishing  by 
fishermen  seeking  the  highly  valued  roe 
and  other  pollock  products.  In  the 
absence  of  regulatory  action,  the  TAG 
for  roe-season  pollock  (441,500  mt  in 
1991)  could  be  taken  almost  exclusively 
in  area  515.  Such  concentrated  pollock 
harvests  in  the  Bogoslof  area  could 
substantially  exceed  the  ABG  for  this 
area.  Such  harvests  could  result  in  the 
Aleutian  Basin  Stock  being  overfished, 
given  the  large  international  fishing  fleet 
that  also  exploits  these  fish  without 
limit  in  the  international  waters  of  the 
Bering  Sea. 

To  prevent  overharvesting  of  pollock 
in  the  Bogoslof  area  during  the  1991  roe 
season,  the  Council  recommended  and 
the  Secretary  of  Commerce  implemented 
an  emergency  interim  rule  (56  FR  5659; 
February  12, 1991).  This  action 
temporarily  established  a  Bogoslof 
District  and  prescribed  a  catch  limit  in 
the  district  of  200,000  mt  of  pollock.  This 
emergency  rule  expired  on  April  15. 
1991.  Expiration  of  the  rule  in  April  did 
not  present  a  problem  for  the  remainder 
of  the  1991  fishing  year  because 
Aleutian  Basin  pollock  leave  the 
Bogoslof  area  after  spawning.  The  same 
management  measures  cannot  be  used 
in  1992  and  future  years  unless  the  FMP 
and  its  implementing  regulations  are 
amended  through  the  normal  rule- 
making process. 

Information  applicable  to  the  1992 
fishing  year  is  still  preliminary.  To 
obtain  a  preliminary  biomass  estimate 
of  Aleutian  Basin  pollock  for  1992,  the 
1991  biomass  estimate  of  600,000  mt, 
which  was  determined  from  the  1991 
hydroacoustic  survey,  was  adjusted  to 
account  for  natural  mortality,  resulting 
in  445,000  mt.  The  Council,  at  its 
September  23-29. 1991.  meeting,  adopted 
an  ABC  estimate  of  0-102.000  mt.  This 
wide  range  expresses  uncertainty  in  the 
status  of  pollock  stocks.  The  upper  end 
of  the  range  may  be  too  high  for  a 
number  of  reasons.  The  decline  in  catch 
per  unit  of  effort  in  the  Donut  Hole  and 
a  three-  to  five-fold  decrease  in  catch 
levels  from  1989  to  1991  are  indicative  of 
substantial  reductions  in  biomass.  Over 
the  same  period,  survey  biomass  in  the 
proposed  Bogoslof  Subarea  has  declined 


from  2.1  million  mt  in  1989  to  600.000  mt 
in  1991.  This  decline  supports 
justification  for  a  conservative 
management  regime. 

The  Council  recommended  that  the 
Bogoslof  District  be  established  as  a 
separate  subarea  in  the  BSAI  for 
purposes  of  specifying  and  managing 
allowable  levels  of  pollock  harvest. 
Therefore,  regulations  are  proposed  that 
would  create  two  new  statistical  areas, 
Statistical  Areas  518  and  519,  from 
existing  Statistical  Area  515.  Statistical 
Area  518  would  encompass  the  Bogoslof 
subarea. 

Groundrish  Fishing  Closures  Around 
Walrus  Haulout  Sites 

The  BSAI  FMP  and  implementing 
regulations  at  50  CFR  675.22(f)  close 
directed  fishing  for  groundfish  in  the 
EEZ  from  April  1  through  September  30 
within  12  miles  of  islands  named  Round 
Island  and  The  Twins,  and  around  Cape 
Peirce.  The  purpose  of  these  closures  is 
to  reduce  disturbance  to  walrus  during 
the  time  of  the  year  that  they  use  these 
areas  for  haulout  sites.  Authority  for 
these  closures  currently  is  based  on 
regulations  implementing  Amendment 
13  to  the  BSAI  FMP  (54  FR  50386; 
December  6, 1989).  This  authority 
expires  on  December  31, 1991.  The 
measure  contained  in  Amendment  17 
would  reestablish  these  closures  in  the 
EEZ  between  3  and  12  miles  seaward  of 
the  baseline  used  to  measure  the 
territorial  sea.  It  would  address 
potential  disturbance  problems  by 
prohibiting  all  vessels  that  are  Federally 
permitted  to  fish  for  groundfish  from 
entering  the  closed  areas.  The 
prohibition  would  apply  regardless  of 
the  activity  in  which  the  vessels  might 
be  engaged  and  would  include  support 
vessels  as  well  as  fishing  vessels  within 
the  closed  areas.  It  also  would  prohibit 
the  transit  of  Federally  permitted 
vessels  through  the  areas. 

Significant  biological  or  economic 
information  is  not  available  at  this  time 
beyond  that  upon  which  Amendment  13 
is  based.  The  environmental  assessment 
prepared  for  that  measure  summarizes 
the  available  information.  The  peak 
number  of  walrus  counted  on  Round 
Island  has  fluctuated  over  time. 
Numbers  declined  from  about  15,000  in 
1978  to  about  6,000  in  1984.  The  decline 
was  attributed  to  disturbance  resulting 
from  the  developing  Togiak  herring 
fishery  and  from  arriving  and  departing 
visitors  to  Round  Island.  State 
regulations  were  made  more  restrictive 
in  1984  by  increasing  the  controlled 
access  area  around  Round  Island  from 
0.5  to  2.0  miles.  The  number  of  walrus 
counted  at  the  haulout  sites  increased  to 
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from  2.1  million  mt  in  1989  to  600.000  ml 
in  1991.  This  decline  supports 
justification  for  a  conservative 
management  regime. 

The  Council  recommended  that  the 
Bogoslof  District  be  established  as  a 
separate  subarea  in  the  BSAI  for 
purposes  of  specifying  and  managing 
allowable  levels  of  pollock  harvest. 
Therefore,  regulations  are  proposed  that 
would  create  two  new  statistical  areas, 
Statistical  Areas  518  and  519,  from 
existing  Statistical  Area  515.  Statistical 
Area  518  would  encompass  the  Bogoslof 
subarea. 

Groundrish  Fishing  Closures  Around 
Wabus  Haulout  Sites 

The  BSAI  FMP  and  implementing 
regulations  at  50  CFR  675.22(f)  close 
directed  fishing  for  groundfish  in  the 
EEZ  from  April  1  through  September  30 
within  12  miles  of  islands  named  Round 
Island  and  The  Twins,  and  around  Cape 
Peirce.  The  purpose  of  these  closures  is 
to  reduce  disturbance  to  walrus  during 
the  time  of  the  year  that  they  use  these 
areas  for  haulout  sites.  Authority  for 
these  closures  currently  is  based  on 
regulations  implementing  Amendment 
13  to  the  BSAI  FMP  (54  FR  50386; 
December  6, 1989).  This  authority 
expires  on  December  31, 1991.  The 
measure  contained  in  Amendment  17 
would  reestablish  these  closures  in  the 
EEZ  between  3  and  12  miles  seaward  of 
the  baseline  used  to  measure  the 
territorial  sea.  It  would  address 
potential  disturbance  problems  by 
prohibiting  all  vessels  that  are  Federally 
permitted  to  fish  for  groundfish  from 
entering  the  closed  areas.  The 
prohibition  would  apply  regardless  of 
the  activity  in  which  the  vessels  might 
be  engaged  and  would  include  support 
vessels  as  well  as  fishing  vessels  within 
the  closed  areas.  It  also  would  prohibit 
the  transit  of  Federally  permitted 
vessels  through  the  areas. 

Significant  biological  or  economic 
information  is  not  available  at  this  time 
beyond  that  upon  which  Amendment  13 
is  based.  The  environmental  assessment 
prepared  for  that  measure  summarizes 
the  available  information.  The  peak 
number  of  walrus  counted  on  Round 
Island  has  fluctuated  over  time. 
Numbers  declined  from  about  15,000  in 
1978  to  about  6,000  in  1984.  The  decline 
was  attributed  to  disturbance  resulting 
from  the  developing  Togiak  herring 
fishery  and  from  arriving  and  departing 
visitors  to  Round  Island.  State 
regulations  were  made  more  restrictive 
in  1984  by  increasing  the  controlled 
access  area  around  Round  Island  from 
0.5  to  2.0  miles.  The  number  of  walrus 
counted  at  the  haulout  sites  increased  to 


12,500  in  198§.  The  size  of  the  controlled 
access  zone  was  further  increased  to  3.0 
miles  in  1989.  The  Federal  Aviation 
Administration,  at  the  request  of  the 
State  of  Alaska,  issued  a  notice  of 
airspace  restriction  prohibiting 
overflights  of  an  altitude  of  less  than 
2.000  feet  within  one-half  mile  of  Round 
Island.  One  reason  for  the  restriction 
was  to  reduce  disturbance  associated 
with  the  State-managed  herring  fishery. 

In  1987.  daily  counts  and  peak  haulout 
counts  on  Round  Island  declined 
dramatically,  and  peak  numbers  never 
exceeded  5.300  walrus.  Counts  were 
even  lower  in  1988  with  a  minimum  of 
4,424  walrus.  The  only  obvious  change 
in  human  activity  in  the  area  was  a 
large  fleet  of  vessels  associated  with  the 
yellowfin  sole  fishery  that  appeared  in 
the  vicinity  of  Round  Island  for  the  first 
time  in  1«J7,  and  returned  again  in  1988. 
In  1989.  the  yellowfin  sole  fleet  did  not 
fish  in  the  vicinity  of  Round  Island  and 
the  peak  count  of  walrus  rebounded  to 
7,792.  The  peak  count  for  1990  when 
fishing  was  closed  under  existing 
regulations  was  6,891,  which  is  lower 
than  that  for  1989,  but  the  difference  is 
considered  to  be  statistically 
insignificant. 

At  Cape  Peirce,  the  peak  number  of 
walrus  hauling  out  increased  to  12,548 
animals  in  1985.  The  peak  count 
declined  to  6,249  in  1987,  increased  to 
6,938  in  1988,  and  dropped  considerably 
to  2,436  in  1989  and  to  1,474  in  1990.  The 
decline  between  1986  and  1967  is 
believed  to  be  disturbance-related. 
Some  disturbance  occurs  at  the  Cape 
Peirce  haulout  site  due  to  subsistence 
hunting  and  traffic  from  aircraft  and 
boats.  The  frequency  of  disturbance  is 
believed  to  have  been  relatively 
constant  from  year  to  year.  Vessels 
associated  with  the  yellowfin  sole 
fishery  during  the  period  1989-1991  have 
not  been  observed  in  the  area.  Walrus 
numbers  at  Cape  Peirce  and  Round 
Island  remain  substantially  belov*^^ 
numbers  obser\'ed  prior  to  1987. 

To  reduce  disturbance  that  fisheries 
may  impose  on  walrus  during  haulout 
periods,  the  Council  adopted 
Amendment  17  to  the  BSAI  FMP.  In 
order  to  implement  Amendment  17,  the 
Council  recommended  that  the  April  1- 
September  30  closure  around  the 
haulout  sites  be  implemented  on  a 
permanent  basis.  Based  on  industry 
testimony,  the  Council  also 
recommended  that  a  transit  corridor  be 
established  around  Right  Hand  Point 
that  will  extend  3  miles  from  the  shore. 
The  purpose  of  this  corridor  is  to  allow 
vessels  to  move  through  a  particular 
area  to  other  fishing  grounds  while  at 
the  same  time  remaining  as  far  as        ^ 


possible  from  Round  Island,  which  is 
one  of  the  haulout  sites.  Establishing  the 
transit  corridor  would  reduce  travel 
distance  by  80  miles. 

NMFS  proposes  the  closures  with  two 
exceptions.  First,  because  these  closures 
would  be  implemented  under  authority 
of  the  BSAI  FMP,  they  would  affect  only 
those  vessels  fishing  for  groundfish. 
Authority  for  implementing  broader 
closures  will  be  reviewed.  Second, 
because  the  Magnuson  Act  does  not 
apply  to  State  waters,  the  transit  area 
around  Right  Hand  Point  is  not 
proposed.  The  State  of  Alaska  will  be 
requested  to  close  state  waters 
shoreward  of  the  EEZ  around  the 
Walrus  Islands  consistent  with  the 
intent  of  Federal  regulations.  The 
Council  may  then  request  the  State  of 
Alaska  to  implement  the  intent  of  the 
Council  by  allowing  a  transit  area 
around  Right  Hand  Point. 

Therefore,  to  implement  the  intent  of 
this  amendment,  a  regulation  is 
proposed  that  prohibits  entry  into  the 
closed  area  9  miles  seaward  of  the  State 
boundary-  by  Federally  permitted  fishing 
vessels  during  April  1-September  30. 
This  prohibition  would  apply  to  vessels 
that  are  permitted  under  50  CFR  675.4. 
as  well  as  vessels  fishing  for  groundfish 
without  such  permits. 

Removal  of  Statistical  Area  68  in  the 
GOA 

The  present  East  Yakutat  District 
(Statistical  Area  68)  is  proposed  to  be 
removed  by  combining  it  with  the 
Southeast  Outside  District  (Statistical 
Area  65).  The  present  Statistical  Area  68 
no  longer  serves  a  useful  purpose  for 
fishery  conservation  and  management. 
In  1900,  the  Eastern  Regulatory  Area  in 
the  Gulf  of  Alaska  was  divided  into  the 
Yakutat  District  and  the  Southeast 
Outside  District  for  purposes  of 
sablefish  management  (45  FR  73438; 
November  5, 1980).  In  1983,  the  Yakutat 
District  was  further  divided  into  the 
West  Yakutat  District  and  the  East 
Yakutat  District,  again  for  purpcses  of 
sablefish  management  (48  FR  43044; 
September  21, 1983). 

Initial  management  experience  during 
the  1984  sablefish  fishery  indicated  that 
the  newly  created  East  Yakutat  District 
was  not  functioning  as  intended. 
Because  the  boundary  (137°  W. 
longitude)  between  the  East  Yakutat  and 
the  Southeast  Outside  Districts  lies 
across  a  major  fishing  ground,  catch 
reports  could  not  be  relied  upon  to 
separate  catches  between  the  hvo 
districts. 

As  a  practical  matter,  I*^MFS  has  been 
managing  the  two  districts  as  a  single, 
combined  district  since  1984,  even 
though  two  harvest  quotas  were 
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established.  The  combined  districts 
have  been  referred  to  as  the  Southeast 
Outside/East  Yakutat  District  Since 
1987,  a  single  harvest  quota  has  been 
specified  for  these  combined  districts 
(52  FR  785,  January  9. 1937). 

Fishermen  are  required  to  maintain 
records  by  Federal  Reporting  Area, 
which  is  the  same  as  a  statistical  area, 
except  that  the  reporting  area  also 
includes  adjacent  State  waters. 
Regulations  at  50  CFR  672.2  identify 
Statistical  Area  G8  as  the  East  Yakutat 
District.  Fish>?rmen  are  required  to 
complete  each  day  a  separate  sheet  in 
the  Daily  Fishing  Logbook  (DFL)  for 
each  reporting  area  in  which  tbey  fish.  If 
they  fish  in  Statistical  Area  68  (East 
Yakutat  District)  and  then  fish  in 
Statistical  Area  65  (Southeast  Outside 
District),  they  must  complete  separate 
sheets  in  the  DFL  Likewise,  operators  of 
processor  vessels  and  managers  of 
shoreside  processing  facilities  who 
receive  or  process  groundfish  from  both 
reporting  areas  on  the  same  day  must 
complete  an  additional  sheet  in  the 
Daily  Cumulative  Production  Log.  Such 
reporting  is  necessary  when  harvest 
quotas  are  specified  for  each  area. 
Because  only  one  harvest  quota  is 
specified  for  the  combined  Southeast 
Outside/East  Yakutat  District  no  useful 
information  is  obtained  from  the 
additional  reports.  Therefore.  Statistical 
Area  68  is  proposed  to  be  removed  by 
combining  it  with  Statistical  Area  65. 

Authority  to  Issue  Experimental  Fishing 
Permits  for  tlie  GOA  and  BSAI 
Groundfish  Fisheries 

Amendments  to  both  the  GOA  and 
BSAI  FMPs  are  proposed  that  would 
authorize  the  Regional  Director  to  issue 
experimental  fishing  permits  on  a  case- 
by-case  basis  after  consulting  with  the 
Council. 

Experimental  fishing  could  provide 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations.  Results  may  be  used  to 
supplement  information  obtained 
through  research.  Fishing  mortality 
resulting  from  experimental  fishing 
would  be  outside  of  any  TAG 
specification.  Such  additional  mortality 
would  be  authorized  only  if  overfishing 
as  defined  in  the  GOA  and  BSA!  FMPs 
would  not  occur.  Experimental  fishing 
permits  would  expire  at  the  end  of  a 
calendar  year. 

To  implement  this  measure, 
procedures  regarding  preliminary 
screening  of  permit  applications, 
Council  consultation,  notification  of  the 
applicant,  and  provisions  for  permit 
terms  and  conditions  are  proposed. 
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These  elements  are  discussed  as 
follows: 

Preliminary  Screening 

Under  regulations  proposed  to 
implement  this  measure,  the  Regional 
Director,  in  consultation  with  the  Alaska 
Fishery  Science  Center  (AFSC).  would 
screen  any  application  for  an 
experimental  fishing  permit  to  determine 
whether  its  experimental  design  as 
described  in  the  application  could 
reasonably  be  expected  to  provide 
information  as  intended  should  the 
experimental  fishing  permit  be  issued.  If 
the  Regional  Director  determines  that 
the  experimental  design  is  inadequate 
for  obtaining  intended  information,  the 
application  would  be  returned  to  the 
submitter  stating  the  reasons  why  the 
experimental  design  was  determined  to 
be  inadequate.  The  Council  would  be 
notified  of  the  Regional  Director'8 
determination.  If  the  Regional  Director 
determines  that  the  experimental  design 
is  adequate,  the  Regional  Director  would 
commence  consultation  with  the 
Council. 

Council  Consultation 

If  the  Regional  Director  finds  the 
application  is  complete  and  warrants 
further  consideration,  he  will  initiate 
consultation  with  the  Council 
concerning  the  permit  application  by 
forwarding  the  application  to  the 
Council.  The  Council's  Executive 
Director  shall  notify  the  applicant  of  a 
meeting  at  which  the  Council  will 
consider  the  application  and  invite  the 
applicant  to  appear  in  support  of  the 
application  if  the  applicant  desires.  If 
the  Regional  Director  initiates 
consultation  with  the  Council,  a  notice 
of  receipt  of  the  application  will  be 
published  in  the  Federal  Register  with  a 
brief  description  of  the  proposal. 

Application  Contents 

An  application  for  an  experimental 
fishing  permit  must  include  the  following 
written  information  when  it  is  submitted 
to  the  Regional  Director: 

1.  A  statement  of  the  purpose  and  goal 
of  the  experiment,  including  justification 
explaining  why  issuance  of  an 
experimental  fishing  permit  is  ■< 
warranted; 

2.  Technical  details  about  the 
experiment,  including  the  area  and 
timing  of  the  experiment,  vessel  and 
gear  to  be  used,  experimental  design, 
staffing,  sampling  procedures,  the  data 
and  samples  to  be  collected,  analysis  of 
the  data  and  samples,  provision  for 
public  release  of  all  obtained 
information  by  means  of  interim  and/or 
final  reports; 


3.  A  description  of  the  species  to  be 
harvested,  amount  of  such  harvest 
necessary  to  conduct  the  experiment, 
and  arrangement  for  disposition  of  all 
species  taken; 

4.  The  willingness  of  the  applicant  to 
carry  observers,  if  required  by  the 
Regional  Director,  and  a  description  of 
accommodations  and  work  space  for  the 
observer(s);  and 

5.  Details  for  all  coordinating  parties 
engaged  in  the  experiment  and 
signatures  of  all  representatives  of  all 
principal  parties. 

Notifying  the  Applicant 

The  Regional  Director  shall  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  experimental  fishing 
permit  as  soon  as  practicable  after 
consulting  with  the  Council,  and,  if 
denied,  the  reasons  for  the  denial. 
Grounds  for  denial  of  an  experimental 
fishing  permit  include,  but  are  not 
limited  to.  the  following: 

1.  The  applicant  has  failed  to  disclose 
material  information  required,  or  has 
made  false  statements  as  to  any 
material  fact,  in  connection  with  the 
application: 

2.  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  living  marine 
resources,  including  marine  mammals 
and  birds,  and  their  habitat  in  a 
significant  way; 

3.  Activities  to  be  conducted  under  the 
experimental  fishing  permit  would  be 
inconsistent  with  the  intent  of  50  CFR 
672.6  and  675.6  or  the  management 
objectives  of  the  FMP; 

4.  The  applicant  has  failed  to 
demonstrate  a  valid  justification  for  the 
permit: 

5.  The  activity  proposed  under  the 
experimental  fishing  permit  could  create 
a  significant  enforcement  problem; 

6.  The  applicant  failed  to  make 
available  to  the  public  information  that 
had  been  obtained  under  a  previously 
issued  experimental  fishing  permit:  or 

7.  The  proposed  activity  had  economic 
allocation  as  its  sole  purpose. 

In  the  event  a  permit  is  denied  on  the 
basis  of  incomplete  information  or 
design  flaws  after  preliminary  screening 
or  after  consultation  with  the  Council, 
the  applicant  will  be  provided  an 
opportunity  to  resubmit  the  application. 
If  a  permit  is  denied  because 
experimental  fishing  would  (1) 
detrimentally  affect  living  marine 
resources,  (2)  have  economic  allocation 
as  its  sole  purpose.  (3)  be  inconsistent 
with  the  management  objectives  of  the 
FMP.  or  (4)  create  significant 
enforcement  problems,  the  decision  of 


the  Regional  Director  will  be  the  final 
action  of  the  agency. 

Terms  and  Conditions 

The  Regional  Director  may  attach 
terms  and  conditions  to  the 
experimental  fishing  permit  consistent 
with  the  purpose  of  the  experiment. 
Unless  otherwise  specified  in  the 
experimental  fishing  permit  or  a 
superseding  notice  or  regulation,  an 
experimental  fishing  permit  is  effective 
for  no  longer  than  1  year  but  may  be 
revoked,  suspended,  or  modified. 
Experimental  fishing  permits  may  be 
renewed  following  the  above 
application  procedures. 

Predicting  what  types  of  information 
collections  might  be  authorized  by 
experimental  fishery  permits  is  not 
practical.  Types  of  experiments  that 
might  be  conducted  or  facilitated  under 
this  proposed  measure  include: 

1.  Fishing  in  areas  where  the  total 
allowable  catch  (TAC)  has  been 
reached  (e.g.,  determine  abundance  of 
minor  target  species  components  of  a 
complex); 

2.  Fishing  with  gear'types  otherwise 
prohibited;  and 

3.  Fishing  in  areas  otherwise  closed  to 
all  fishing. 

Each  type  would  be  considered  on  a 
case-by-case  basis  when  reviewing  the 
application  for  an  experimental  fishing 
permit. 

Because  neither  groundfish  FMP 
currently  authorizes  fishery  experiments 
or  specific  harvests  of  groundfish  to 
support  experiments,  that  authorization 
is  proposed. 

Additional  Proposed  Regulatory 
Changes 

Certain  changes  to  existing 
regulations  are  proposed  that  NMFS  has 
determined  are  necessary  for  fishery 
conservation  and  management.  These 
changes  and  the  reasons  for  them  are  as 
follows: 

1.  In  §  672.20(f)(1)  (i).  (ii).  (i'i).  the 
phrase  "  *  *  *  the  Regional  Director 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  fishing  by  JVP  and 
DAP  vessels  *  *  *  "  is  changed  to  read, 
"  *  *  *  the  NMFS  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish  by  JVP 

and  DAP  vessels This  change  is 

necssary  to  limit  the  prohibtion  to  just 
directed  fishing  operations.  To  prohibit 
all  fishing  is  beyond  the  scope  of  the 
intent  of  paragraph  (f).  All  fishing  would 
include  any  operations  at  sea  in  support 
of.  or  in  preparation  for.  actual  directed 
fishing  operations,  including  processing. 
Paragraph  (f)  was  not  intended  to 
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the  Regional  Director  will  be  the  final 
action  of  the  agency. 

Terms  and  Conditions 

The  Regional  Director  may  attach 
terms  and  conditions  to  the 
experimental  fishing  permit  consistent 
with  the  purpose  of  the  experiment. 
Unless  otherwise  specified  in  the 
experimental  fishing  permit  or  a 
superseding  notice  or  regulation,  an 
experimental  fishing  permit  is  effective 
for  no  longer  than  1  year  but  may  be 
revoked,  suspended,  or  modified. 
Experimental  fishing  permits  may  be 
renewed  following  the  above 
application  procedures. 

Predicting  what  types  of  information 
collections  might  be  authorized  by 
experimental  fishery  permits  is  not 
practical.  Types  of  experiments  that 
might  be  conducted  or  facilitated  under 
this  proposed  measure  include: 

1.  Fishing  in  areas  where  the  total 
allowable  catch  (TAC)  has  been 
reached  (e.g.,  determine  abundance  of 
minor  target  species  components  of  a 
complex); 

2.  Fishing  with  gear'types  otherwise 
prohibited;  and 

3.  Fishing  in  areas  otherwise  closed  to 
all  fishing. 

Each  type  would  be  considered  on  a 
case-by-case  basis  when  reviewing  the 
application  for  an  experimental  fishing 
permiL 

Because  neither  groundfish  FMP 
currently  authorizes  fishery  experiments 
or  specific  harvests  of  groundfish  to 
support  experiments,  that  authorization 
is  proposed. 

Additional  Proposed  Regulatory 
Changes 

Certain  changes  to  existing 
regulations  are  proposed  that  NMFS  has 
determined  are  necessary  for  fishery 
conservation  and  management.  These 
changes  and  the  reasons  for  them  are  as 
follows; 

1.  In  §  672.20(f)(1)  (i).  (ii).  (i'i).  the 
phrase  "  *  *  *  the  Regional  Director 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  fishing  by  JVP  and 
DAP  vessels  *  *  *  "  is  changed  to  read, 
"  *  •  *  the  NMFS  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish  by  JVP 

and  DAP  vessels This  change  is 

necssary  to  limit  the  prohibtion  to  just 
directed  fishing  operations.  To  prohibit 
all  fishing  is  beyond  the  scope  of  the 
intent  of  paragraph  (f).  All  fishing  would 
include  any  operations  at  sea  in  support 
of,  or  in  preparation  for,  actual  directed 
fishing  operations,  including  processing. 
Paragraph  (f)  was  not  intended  to 
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prohibit  operations  other  than  directed 
fishing. 

2.  Regulations  implementing  the  GOA 
FMP  stipulate  that  the  State  of  Alaska 
has  management  responsibility  for 
directed  fishing  standards  for  demersal 
shelf  rockfish  when  caught  in  other 
directed  fishing  operations  in  the 
Southeast  Outside  District.  Section 
672.20(g)(3)  is  changed  to  refer  to  Alaska 
Administrative  Code  28.170  for  directed 
fishing  standards  that  apply  to  demersal 
shelf  rockfish.  This  change  is  included  to 
clarify  authority  for  State  of  Alaska 
management  of  the  demersal  shelf 
rockfish  fishery. 

3.  A  definition  of  non-pelagic  trawl,  a 
term  already  used  elsewhere  in 
implementing  regulations,  is  added  to  50 
CFR  672.2  and  675.2  for  purposes  of 
clarifying  regulations  by  providing  a 
definition  of  a  trawl  that  is  not  a  pelagic 
trawl. 

4.  In  50  CFR  675.20(h)(2),  the  first 
sentence  is  changed  to  read,  "Using 
trawl  gear  for  yellowfin  sole,  'other 
flatfish,'  or  arrowtooth  flounder  until 
May  1".  The  purpose  of  this  change  is  to 
clarify  the  intent  of  the  regulation  to 
accommodate  larger  bycatch  amounts  of 
yellowfin  sole,  "other  flatfish,"  and 
arrowtooth  flounder  in  directed  fisheries 
for  rock  sole  before  the  general  flatfish 
season  starts  on  May  1.  After  the 
general  flatfish  season  starts  on  May  1, 
retainable  individual  amounts  of 
yellowfin  sole,  "other  flatfish,"  or 
arrowtooth  flounder  would  be  allowed 
in  amounts  up  to  20  percent  of  other  fish 
species  on  board. 

5.  Sections  672.2  and  675.2  are 
amended  by  changing  the  definitions  of 
groundfish.  Rather  than  list  individual 
groundfish  species,  the  definitions 
would  reference  §§  672.20(a)(1)  or 
675.20(a)(1).  The  present  definitions  of 
groundfish  include  species  that  often  are 
not  consistent  with  those  in  table  1  of 
the  notices  of  harvest  limits,  which  may 
be  updated  annually.  Confusion  will  be 
prevented  if  only  a  single  list  is 
referenced. 

6.  Paragraphs  672.24(a)  and  675.24(a) 
are  amended  to  require  fishermen  using 
pots  in  the  groundfish  fishery  to  mark 
each  pot  with  a  tag  that  identifies  the 
pot  as  being  used  in  the  groundfish 
fishery.  This  change  is  proposed  in 
response  to  a  Council  recommendation 
to  address  enforcement  problems.  These 
problems  arise  especially  for  the  State 
of  Alaska  in  managing  crab  fisheries  off 
Alaska.  Crab  fisheries  are  conducted 
only  with  pot  gear  by  regulations.  When 
the  State  of  Alaska  closes  areas  to  crab 
fishing,  groundfish  pots  would  not  be 
prohibited  in  the  same  water.  Although 
technical  difference  exist  between 
Tanner  crab  pots  and  groundfish  pots, 


no  difference  exists  between  king  crab 
pots  and  groundfish  pots. 

Fishermen  conceivably  could  continue 
fishing  for  crab  during  a  closure  in  the 
guise  of  fishing  for  groundfish.  Unless 
fishermen  are  actually  observed 
retaining  crab  after  retrieving  pot  gear, 
detecting  a  violation  is  difficult.  If  an 
enforcement  officer  boarded  a  fishing 
vessel  while  pot  gear  is  being  retrieved, 
fishermen  could  contend  that  the  pots 
are  being  used  for  groundfish  and 
discard  crab  while  under  observation  by 
the  enforcement  officer. 

By  requiring  fishermen  to  tag  their 
pots  as  being  groundfish  pots,  they 
would  be  committing  themselves  to 
using  groundfish  pots.  Pots  not  tagged 
would  be  assumed  to  be  crab  pots.  A 
violation  would  occur  if  non  tagged  pots 
are  retrieved  in  areas  closed  to  fishing 
for  crab.  Fishermen  would  not  be 
required  to  use  any  certain  type  of  tag 
but  would  be  responsible  for  tagging 
their  pots  in  such  a  way  that  the  tag  has 
the  word  "groundfish"  on  it. 

Classification 

Section  304(a)(1)(C)  of  the  Magnuson 
Act,  as  amended  by  Public  Law  99-659, 
requires  NMFS  to  publish  regulations 
proposed  by  a  Council  within  15  days  of 
receipt  of  the  FMP  amendment  and 
regulations.  At  this  time  NMFS  has  not 
determined  that  the  FMP  amendments 
these  regulations  would  implement  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  NMFS,  in 
making  that  determination,  will  take 
ir.to  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  FMP  amendments  that  discusses 
the  impact  on  the  environment  as  a 
result  of  this  rule.  A  copy  of  the  EA  may 
be  obtained  from  the  Council  (see 
ADDRESSES)  and  comments  on  it  are 
requested. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  the  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  proposed  rule,  if  adopted,  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  govenment 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 


foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  that  concludes  that 
none  of  the  proposed  measures  in  this 
rule  would  cause  impacts  considered 
significant  for  purposes  of  this  Executiv  e 
Order.  A  copy  of  the  RIR  is  available 
fiom  the  Council  (see  ADDRESSES). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  part  of 
the  RIR  that  concludes  that  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  small  entities.  The 
proposed  groundfish  fishing  closures 
around  walrus  haulout  sites  precludes 
the  fishing  industry  from  the  opportunity 
to  fish  in  the  closure  zones.  Fishermen 
using  pots  in  the  groundfish  fishery 
would  be  required  to  mark  each  pot  that 
identifies  the  pot  as  being  used  in  the 
groundfish  fishery.  A  total  of  1.649 
vessels  had  Federal  permits  for  fishing 
for  groundfish  off  Alaska  as  of  March 
19, 1991;  many  of  which  would  be 
affected  by  this  proposed  rule.  A  copy  of 
this  analysis  is  available  from  the 
Council  (see  ADDRESSES). 

NMFS  concluded  formal  Section  7 
consultation  on  the  BSAI  and  GOA 
FMPs  and  fisheries.  The  biological 
opinions  issued  for  the  consultations 
concluded  that  the  FMPs  and  fisheries 
are  not  likely  to  jeopardize  the 
continued  existence  and  recovery  of  an 
endangered  or  threatened  species  under 
the  jurisdiction  of  NMFS.  Adoption  of 
the  management  measures  described  in 
this  proposed  rule  will  not  affect  listed 
species  in  a  way  that  was  not  already 
considered  in  the  aforementioned 
biological  opinions.  NMFS  has 
determined  that  no  further  section  7 
consultation  is  required  for  adoption  of 
these  FMP  amendments. 

This  proposed  rule  contains  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act.  A  collection  of  information  request 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
Information  collected  under  the 
proposed  rule  regarding  experimental 
fishing  permits  is  limited  to  that 
necessary  to  determine  whether  such  a 
permit  should  be  issued  and  to  monitor 
the  progress  of  the  experimental  fishing. 
The  additional  burden  is  estimated  to  be 
about  240  hours  per  year,  assuming  20 
applicants  apply  for  a  permit  each  year. 
The  240-hour  estimate  assumes  that 
such  applicant  might  spend  as  many  as 
10  hours  preparing  an  application  and  2 
hours  preparing  and  submitting  a  report 
about  the  experiment.  Each  applicant 
would  spend  12  hours  per  year. 
Therefore,  20  applicants  would  spend  i 
total  of  240  hours  per  year.  Send 
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comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Budget,  (see 
ADDRESSES).  In  addition,  this  proposed 
rule  includes  changes  to  statistical  areas 
that  would  affect  reporting  requirements 
already  approved  by  OMB  under 
Approval  Number  0648-0213. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  proram 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries.  Fishing  vessels.  Reporting 
and  recordkeeping  requirements.       • 

Dated;  November  27, 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GPOUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority;  16  U  S.C.  1801  et  seq. 

2.  In  §  672.2.  the  definition  of 
"Groundfish"  is  revised,  the  definition  of 
"Statistical  area"'  is  amended  by 
removing  paragraph  (7)  and  revising  the 
introductory  text  of  the  definition  and 
pararaph  (6),  and  the  definition  of  "Non- 
pelagic  trawl"  is  revised,  in  alphabetical 
order,  to  read  as  follows: 

§672.2    Definitions. 
***** 

Groundfish  means  target  species 
categories  and  the  "other  species" 
category  contained  in  Table  1, 
referenced  in  |  672.20(a)(1). 

***** 

Non-pelagic  trawl  means  a  trawl 
which  has  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  trawl  contained  in  this  section. 


Statistical  area  means  any  one  of  the 
six  statistical  areas  of  the  EEZ  in  the 
Gulf  of  Alaska  defined  as  follows: 
***** 

(6)  Statistical  Area  65 — between 
132''40'  and  140'  W.  longitudes  and  north 
of  54°30'  N.  latitude; 

*         •        *        *        • 

3.  Section  672.6,  which  was  reserved, 
is  added  to  read  as  follows: 

§  672.6    Experimental  fishcriet. 

(a)  General.  For  limited  experimental 
purposes,  the  Regional  Director  may 
authorize,  after  consulting  with  the 
Council,  fishing  for  groundfish  in  a 
manner  that  would  otherwise  be 
prohibited.  No  experimental  fishing  may 
be  conducted  unless  authorized  by  an 
experimental  fishing  permit  issued  by 
the  Regional  Director  to  the 
participating  vessel  owner  in 
accordance  with  the  criteria  and 
procedures  specified  in  this  section. 
Experimental  fishing  permits  will  be 
issued  without  charge  and  will  expire  at 
the  end  of  a  calendar  year  unless 
otherwise  provided  for  under  paragraph 
(e)  of  this  section. 

(b)  Application.  An  applicant  for  an 
experimental  fishing  permit  shall  submit 
to  the  Regional  Director  at  least  60  days 
before  the  desired  effective  date  of  the 
experimental  fishing  permit  a  written 
application  including,  but  not  limited  to, 
the  following  information: 

(1)  The  date  of  the  application; 

(2)  The  applicant's  name,  mailing 
address,  and  telephone  number 

(3)  A  statement  of  the  purpose  and 
goal  of  the  experiment  for  which  an 
experimental  fishing  permit  is  needed, 
including  a  general  description  of  the 
arrangments  for  disposition  of  all 
species  harvested  under  the 
experimental  fishing  permit; 

(4)  Technical  details  about  the 
experiment,  including: 

(i)  Amounts  of  each  species  to  be 
harvested  that  are  necessary  to  conduct 
the  experiment,  and  arrangement  for 
disposition  of  all  species  taken; 

(ii)  Area  and  timing  of  the  experiment; 

(iii)  Vessel  and  gear  to  be  used; 

(iv)  Experimental  design  (e.g., 
sampling  procedures,  the  data  and 
samples  to  be  collected,  and  analysis  of 
the  data  and  samples);  and 

(v)  Provision  for  public  release  of  all 
obtained  information,  and  submission  of 
interim  and  final  reports; 

(5)  The  willingness  of  the  applicant  to 
carry  observers,  if  required  by  the 
Regional  Director,  and  a  description  of 
accommodations  and  work  space  for  the 
observer(s); 

(6)  Details  for  all  coordinating  parties 
engaged  in  the  experiment  and 


signatures  of  all  representatives  of  all 
principal  parties; 

(7)  Information  about  each  vessel  to 
be  covered  by  the  experimental  fishing 
permit,  including: 

(i)  Vessel  name; 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master; 

(iii)  U.S.  Coast  Guard  documentation. 
State  license,  or  registration  number 

(iv)  Home  port; 

(v)  Length  of  vessel; 

(vi)  Net  tonnage; 

(vii)  Gross  tonnage; 

(8)  The  signature  of  the  applicant;  and 

(9)  The  Regional  Director  may  request 
from  an  applicant  additional 
information  necessary  to  make  the 
determinations  required  under  this 
section.  An  incomplete  application  will 
not  be  considered  until  corrected  in 
writing.  An  applicant  for  an 
experimental  fishing  permit  need  not  be 
the  owner  or  operator  of  the  vessel(s) 
for  which  the  experimental  fishing 
permit  is  requested. 

(c)  Review  procedures.  (1)  The 
Regional  Director,  in  consultation  with 
the  Alaska  Fishery  Science  Center,  will 
review  each  application  and  will  make  a 
preliminary  determination  whether  the 
application  contains  all  the  information 
necessary  to  determine  if  the  proposal 
constitutes  a  valid  experimental 
program  appropriate  for  further 
consideration.  If  the  Regional  Director 
finds  any  application  does  not  warrant 
further  consideration,  the  applicant  will 
be  notified  in  writing  of  the  reasons  for 
the  decision. 

(2)  If  the  Regional  Director  determines 
any  application  is  complete  and 
warrants  further  consideration,  he  will 
initiate  consultation  with  the  Council  by 
forwarding  the  application  to  the 
Council.  The  Council's  Executive 
Director  shall  notify  the  applicant  of  a 
meeting  at  which  the  Council  will 
consider  the  application  and  invite  the 
applicant  to  appear  in  support  of  the 
application  if  the  applicant  desires.  If 
the  Regional  Director  initiates 
consultation  with  the  Council,  the 
Secretary  will  publish  a  notice  of  receipt 
of  the  application  in  the  Federal  Register 
with  a  brief  description  of  the  proposal. 

(d)  Notifying  the  applicant.  (1)  The 
decision  of  the  Regional  Director,  after 
consulting  with  the  Council,  to  grant  or 
deny  an  experimental  fishing  permit  is 
the  final  action  of  the  agency.  The 
Regional  Director  shall  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  experimental  fishing 
permit  and,  if  denied,  the  reasons  for  the 
denial,  including: 

(i)  The  applicant  has  failed  to  disclose 
material  information  required,  or  has 
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signatures  of  all  representatives  of  all 
principal  parties: 

(7)  Information  about  each  vessel  to 
be  covered  by  the  experimental  fishing 
permit,  including: 

(i)  Vessel  name: 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master; 

(iii)  U.S.  Coast  Guard  documentation, 
State  license,  or  registration  number 

(iv)  Home  port: 

(v)  Length  of  vessel; 

(vi)  Net  tonnage; 

(vii)  Cross  tonnage: 

(8)  The  signature  of  the  applicant;  and 

(9)  The  Regional  Director  may  request 
from  an  applicant  additional 
information  necessary  to  make  the 
determinations  required  under  this 
section.  An  incomplete  application  will 
not  be  considered  until  corrected  in 
writing.  An  applicant  for  an 
experimental  fishing  permit  need  not  be 
the  owner  or  operator  of  the  vessel{s) 
for  which  the  experimental  Fishing 
permit  is  requested. 

(c)  Review  procedures.  (1)  The 
Regional  Director,  in  consultation  with 
the  Alaska  Fishery  Science  Center,  will 
review  each  application  and  will  make  a 
preliminary  determination  whether  the 
application  contains  all  the  information 
necessary  to  determine  if  the  proposal 
constitutes  a  valid  experimental 
program  appropriate  for  further 
consideration.  If  the  Regional  Director 
finds  any  application  does  not  warrant 
further  consideration,  the  applicant  will 
be  notified  in  writing  of  the  reasons  for 
the  decision. 

(2)  If  the  Regional  Director  determines 
any  application  is  complete  and 
warrants  further  consideration,  he  will 
initiate  consultation  with  the  Council  by 
forwarding  the  application  to  the 
Council.  The  Council's  Executive 
Director  shall  notify  the  applicant  of  a 
meeting  at  which  the  Council  will 
consider  the  application  and  invite  the 
applicant  to  appear  in  support  of  the 
application  if  the  applicant  desires.  If 
the  Regional  Director  initiates 
consultation  with  the  Council,  the 
Secretary  will  publish  a  notice  of  receipt 
of  the  application  in  the  Federal  Register 
with  a  brief  description  of  the  proposal. 

(d)  Notifying  the  applicant.  (1)  The 
decision  of  the  Regional  Director,  after 
consulting  with  the  Council,  to  grant  or 
deny  an  experimental  fishing  permit  is 
the  final  action  of  the  agency.  The 
Regional  Director  shall  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  experimental  fishing 
permit  and.  if  denied,  the  reasons  for  the 
denial,  including: 

[i]  The  applicant  has  failed  to  disclose 
material  information  required,  or  has 


made  false  statements  as  to  any 
material  fact,  in  connection  with  the 
application: 

(ii)  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  living  marine 
resources,  including  marine  mammals 
and  birds,  and  their  habitat  in  a 
significant  way: 

(iii)  Activities  to  be  conducted  under 
the  experimental  fishing  permit  would 
be  inconsistent  with  the  intent  of  this 
section  or  the  management  objectives  of 
the  FMP: 

(iv)  The  applicant  has  failed  to 
demonstrate  a  valid  justification  for  the 
permit: 

(v)  The  activity  proposed  under  the 
experimental  fishing  permit  could  create 
a  significant  enforcement  problem: 

(vi)  The  applicant  failed  to  make 
available  to  the  public  information  that 
had  been  obtained  under  a  previously 
issued  experimental  fishing  permit;  or 

(vii)  The  proposed  activity  had 
economic  allocation  as  its  sole  purpose. 

(2)  In  the  event  a  permit  is  denied  on 
the  basis  of  incomplete  information  or 
design  flaws,  the  applicant  will  be 
provided  an  opportunity  to  resubmit  the 
application,  unless  a  permit  is  denied 
because  experimental  fishing  would 
detrimentally  affect  living  marine 
resources,  have  economic  allocation  as 
its  sole  purpose,  be  inconsistent  with  the 
management  objectives  of  the  FMP.  or 
create  significant  enforcement  problems. 

(e)  Terms  and  conditions.  The 
Regional  Director  may  attach  terms  and 
conditions  to  the  experimental  fishing 
permit  that  are  consistent  with  the 
purpose  of  the  experiment,  including  but 
not  limtied  to: 

(i)  The  maximum  amount  of  each 
species  that  can  be  harvested  and 
landed  during  the  term  of  the 
experimental  fishing  permit,  including 
trip  limitations,  where  appropriate: 

(ii)  The  number,  sizes,  names,  and 
identification  numbers  of  the  vessels 
authorized  to  conduct  fishing  activities 
under  the  experimental  fishing  permit: 

(iii)  The  time(s)  and  place(s)  where 
experimental  fishing  may  be  conducted: 

(iv)  The  type,  size,  and  amount  of  gear 
that  may  be  used  by  each  vessel 
operated  under  the  experimental  fishing 
permit: 

(v)  The  condition  that  observers  be 
carried  aboard  vessels  operated  under 
an  experimental  fishing  permit: 

(vi)  Reasonable  data  reporting 
requirements  (0MB  Approval  No.  0648- 
0206): 

(vii)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  experimental  fishing 


permit  and  consistency  with  the  FMP 
objectives:  and 

(viii)  Provisions  for  public  release  of 
data  obtained  under  the  experimental 
fishing  permit. 

(f)  Effectiveness.  Unless  otherwise 
specified  in  the  experimental  fishing 
permit  or  a  superseding  notice  or 
regulation,  an  experimental  fishing 
permit  is  effective  for  no  longer  than  1 
year  but  may  be  revoked,  suspended,  or 
modified.  Experimental  fishing  permits 
may  be  renewed  following  the 
application  procedures  in  paragraph  (b) 
of  this  section. 

(4)  In  i  672.20.  the  section  heading 
"General  allocations"  and  paragraphs 
(f)(1)  (i)  through  (iii)  and  (g)(3)  are 
revised  to  read  as  follows: 

§  672.20    General  limitations.      j 

•  *  «  *  * 

(0  *  *  *  I 

(1)  *  *  * 

(i)  Trawl  gear.  If,  during  the  fishing 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  trawl  gear  and  delivering 
their  catch  to  foreign  vessels  (JVP 
vessels)  or  operators  of  vessels  using 
trawl  gear  and  delivering  their  catch  to 
U.S.  fish  processors  or  processing  their 
catch  on  board  (DAP  vessels)  will  reach 
their  proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  NMFS  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish  by  JVP  or 
DAP  vessels,  as  appropriate,  with  trawl 
gear  other  than  pelagic  trawl  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(ii)  Hook-and-line  gear.  If,  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  hook-and-line  gear  and 
delivering  their  catch  to  foreign  vessels 
(JVP  vessels)  or  operators  of  vessels 
using  hook-and-line  gear  and  delivering 
their  catch  to»U.S.  fish  processors  or 
processing  their  catch  on  board  (DAP 
vessels)  will  reach  their  promotional 
share  of  the  seasonal  allocation  of  the 
halibut  PSC  limit  provided  for  under 
paragraph  (f)(2)  of  this  section  NMFS 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  directed  fishing  for 
groundfish  by  JVP  or  DAP  vessels,  as 
appropriate,  with  hook-and-line  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(iii)  Pot  gear.  If  during  the  year,  the 
Regional  Director  determines  that  the 
catch  of  halibut  by  operators  of  vessels 
using  pot  gear  and  delivering  their  catch 
to  foreign  vessels  (JVP  vessels)  or 
operators  of  vessels  using  pot  gear  and 
delivering  their  catch  to  U.S.  fish 


processors  or  processing  their  catch  on 
board  (DAP  vessels)  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  NMFS  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
directed  fishing  for  groundfish  by  JVP  or 
DAP  vessels,  as  appropriate,  with  pot 
gear  for  the  remainder  of  the  season  to 
which  the  PSC  allocation  applies. 

•  •        *        *        • 

(g)  *  *  • 

(3)  Other— [i]  Groundfish  other  than 
demersal  shelf  rockfish.  Except  as 
provided  under  paragraphs  (g)  (1)  and 
(2)  of  this  section,  the  operator  of  a 
vessel  is  engaged  in  the  directed  fishing 
for  a  specific  species  or  species  group  if 
at  any  particular  time  during  a  trip  that 
species  or  species  group  is  retained  in 
an  amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  by  the 
vessel  during  the  same  trip. 

(ii)  Demersal  shelf  rockfish.  Directed 
fishing  standards  for  demersal  shelf 
rockfish  in  management  areas  within  the 
Eastern  Regulatory  Area  where  the  total 
allowable  catch  is  specified  are 
governed  by  .title  5  of  the  Alaska 
Administrative  Code,  section  28.170. 

*  •        *        *        • 

5.  In  §  672.24.  paragraph  (a)(3)  is 
added  to  read  as  follows: 

$672.24    Gear  limitation*. 

(a)  *  •  • 

(3)  All  pots  carried  aboard  or  used  by 
any  vessel  regulated  under  this  part 
shall  be  marked  with  a  label  that  is 
maintained  in  good  condition  and  that 
includes  the  word  "groundfish". 


PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

6.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

7.  In  §  675.2.  the  definition  of  "Bering 
Sea  and  Aleutian  Islands  management 
area"  is  amended  by  revising  paragraph 
(a)  and  adding  paragraph  (c):  the 
definition  of  "Groundfish"  is  revised;  ihe 
definition  of  "Statistical  area"  is 
amended  by  revising  the  introductory 
text  by  removing  existing  paragraph  (e), 
redesignating  existing  paragraphs  (f) 
and  (g)  as  (e)  and  (f).  redesignating 
existing  paragraphs  (h)  through  (k)  as  (i) 
through  (1).  and  adding  new  paragraphs 
(g)  and  (h):  and  a  new  definition  for 
"Non-pelagic  trawl"  is  added,  in 
alphabetical  order,  to  read  as  follows: 
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§675.2    Defimtton*. 
*        •        *        *        • 

Bering  Sea  and  Aleutian  Islands 
management  area  *  *  * 

(a)  The  Bering  Sea  subarea  of  the 
management  area  means  that  part  of  the 
EEZ  contained  in  areas  I.  exclusive  of 
the  Bogoslof  subarea,  11,  and  III  of 

Figure  1. 

***** 

(c)  The  Bogoslof  subarea  of  the 
management  unit  means  that  portion  of 
the  EEZ  contained  in  Statistical  Area 
518  as  defined  in  this  section. 
***** 

Groundfish  means  target  species 
categories  and  the  "other  species" 
category  contained  in  Table  1, 
referenced  in  §  675.20(a)(1) 
***** 

Non-pelagic  trawl  means  a  trawl 
which  has  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  trawl  contained  in  this  section. 
***** 

Statistical  area  means  any  one  of  the 
12  statistical  area  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
defined  as  follows  (Figure  2): 

***** 

(g)  Statistical  area  518 — south  of 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed:  55*46'  N. 
170*00  W..  54°30'  N.  167°00'  W.,  then 
south  to  straight  lines  between  the 
Aleutian  Islands  connecting  the 
following  coordinates  in  the  order  listed: 
54*23.9'  N.  164'44.0'  W.,  54*115'  N. 
165*23.3'  W..  54°0a9'  N.  165*38.8'  W., 
54°07.r  N.  165*40.6'  W..  54*02.9'  N. 
166*03.0'  W.,  53*59.0'  N.  166*17.2'  W.. 
53*23.8'  N.  167*50.1'  W.,  53*18.7'  N. 
167*51.4'  W.,  52*49.8'  N.  169*06.3'  VV., 
and  52*49.2'  N.  169*40.4'  W.,  52*49.2'  N. 
170*00.0'  W..  then  north  to  55*46.0'  N. 
170^00.0'  W. 


(h)  Statistical  Area  519— the  area 
bounded  by  the  following  coordinates  in 
the  order  listed:  54*30'  N.  16r00'  W.. 
54*30'  N.  165*00'  W.,  53*30'  N.  16r00'  W., 
and  54*30'  N.  167*00'  W. 
***** 

8.  Section  675.6,  which  was  reserved, 
is  added  to  read  as  follows: 

§  675.6  Experimental  fisheries. 

(We  are  proposing  to  add  §  675.6 
"Experimental  fisheries."  The  text  is 
identical  to  that  of  §  672.6  of  this 
chapter.) 

9.  In  §  675.20,  (h)(2)  is  revised  to  read 
as  follows: 

§  675.20    Generat  limitations. 

***** 

(h)  •  •  * 

(2)  Using  trawl  gear  for  yellowfin  sole, 
"other  flatfish, "  or  arrowtooth 
flounder— [x]  Before  the  May  1  season 
starting  date  in  §  675.23(c).  The  operator 
of  a  vessel  is  engaged  in  directed  fishing 
for  yellowfin  sole,  "other  flatfish,"  or 
arrowtooth  flounder  if  he  retains  at  any 
time  during  a  trip  an  aggregate  amount 
of  yellowfin  sole,  "other  flatfish,"  and 
arrowtooth  flounder  caught  using  trawl 
gear  equal  to  or  greater  than  a  total  of: 

(A)  35  percent  of  the  amount  of  rock 
sole  retained  at  the  same  time  on  the 
vessel  during  the  same  trip,  plus 

(B)  20  percent  of  the  total  amount  of 
other  fish  species  (besides  rock  sole, 
yellowfin  sole,  "other  flatfish,"  and 
arrowtooth  flounder)  retained  at  the 
same  time  by  the  vessel  during  the  same 
trip. 

(ii)  On  and  after  the  May  1  season 
starting  date  in  §  675.23(c).  The  operator 
of  a  vessel  is  engaged  in  directed  fishing 
for  yellowfin  sole,  "other  flatfish,"  or 
arrowtooth  flounder  if  he  retains  at  any 
particular  time  during  a  trip  an  amount 
of  any  one  of  these  species  that  is  20 
percent  or  more  of  the  total  amount  of 


other  fish  retained  at  the  same  time  by 
the  vessel  during  the  same  trip. 

*        *        •      ^  *        * 

10.  In  §  675.22,  paragraph  (f)  is  revised 
to  read  as  follows: 

§  675.22    Time  and  area  ciosures. 
.         «        *        •        ♦ 

(f)  From  April  1  through  September  30 
of  any  fishing  year,  vessels  permitted 
under  §  675.4  are  prohibited  in  that  part 
of  the  Bering  Sea  subarea  between  3  and 
12  miles  seaward  of  the  baseline  used  to 
measure  the  territorial  sea  around 
islands  named  Round  Island  and  The 
Twins,  as  shown  on  National  Ocean 
Survey  Chart  16315,  and  arounii  Cape 
Peirce  (58*33'  N.  latitude,  161*43  W. 
longitude). 

11.  In  §  675.24,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  675.24    Gear  limitations. 

•  •         •         •         • 

(a)  Marking  of  gear  (1)  All  longline 
marker  buoys  carried  aboard  or  used  by 
any  vessel  regulated  under  this  part 
shall  be  marked  with  at  least  one  of  the 
following: 

(i)  The  vessel's  name:  and 

(ii)  The  vessel's  Federal  permit 
number;  or 

(iii)  The  vessel's  registration  number. 

(2)  Markings  shall  be  in  characters  at 
least  4  inches  (10.16  cm)  in  height  and 
one-half  inch  (1.27  cm)  in  width  in  a 
contrasting  color  visible  above  the 
water  line  and  shall  be  maintained  in 
good  condition. 

(3)  All  pots  carried  aboard  or  used  by 
any  vessel  regulated  under  this  part 
shall  be  marked  with  a  label  that  is 
maintained  in  good  condition  and  that 
includes  the  word  "groundfish". 

•  •        *        ♦        * 

12.  Figure  2  to  part  675  is  revised  to 
read  as  follows: 
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Figure  2.  Reporting  areas  and  bycatch  limitation  zones  in 

Bering  Sea  and  Aleutian  Islands  Management  Area. 
Zone  1  =  511+512+516;     Zone  2  =  513+517+521;  and 
Zone2H  =  517. 
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contains  documents  other  tfian  njles  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authonty,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


COMMISSION  ON  CIVIL  RIGHTS 

Public  Meeting  Cancellation  of  the 
New  Jersey  State  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey 
Advisory  Committee  to  the  Commission 
which  was  to  have  been  convened  at  2 
p.m.  and  adjourned  at  5  p.m.  on 
December  9. 1991,  in  the  Quality  Inn 
Conference  Center,  board  room.  Route  1. 
South,  North  Brunswick,  N.J.  is  canceled. 

The  original  notice  for  the  December 
9, 1991  meeting  was  published  at  56  FR 
216  (November  7, 1991).  A  new  date  for 
the  meeting  will  be  announced.  The 
business  segment  of  the  canceled 
meeting  was  to  have  included  program 
planning  and  review  of  a  draft  report  on 
law  enforcement  practices  in  New 
Jersey.  These  items  will  proceed  at  the 
next  meeting  to  be  announced. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Zulima  Farber  or  John  I. 
Binkley,  Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/523- 
5264  or  TDD  202/376-8117). 

Dated  at  Washington.  DC  Novembet29, 
1991. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
\VR  Doc.  91-29046  Filed  12-3-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


Agency:  Economic  Development 

Administration,  Commerce. 
Title:  Quarterly  Report  on  Guaranteed 

Loans 
Form  Number:  Agency  Form:  ED-700; 

OMB  Number:  0610-0010 
Type  of  Request:  Extension  with  no 

change. 
Burden:  25  respondents  with  a  100 

responses  totalling  33  hours.  The 

average  response  time  is  .33  hours. 
Needs  and  Uses:  The  information  is 

used  to  provide  the  current  status  of  a 

loan  guaranteed  by  the  EDA  and 

serves  as  the  basis  for  possible 

remedial  action  that  would  be 

required  to  safeguard  the 

Government's  interest. 
Affected  Public:  Loan  guarantee 

recipients. 
Frequency:  Quarterly. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer:  Gary  Waxman,  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  November  29, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc.  91-29091  Filed  12-3-91;  8.45  am] 
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Bureau  of  Export  Administration 

Energy  and  Materials  of  America,  Inc.; 
Action  Affecting  Export  Privileges 

Order  Temporarily  Denying  Export 
Privileges 

In  the  matter  of:  Nan-Wei  Deng,  also 
known  as  Charles  Deng,  individually  with 
addresses  at  1465  67th  Street,  Brooklyn,  New 
York  11219;  32  Alicewood  Drive,  Markham, 
Ontario  L3S  3C9,  Canada  and  c/o  Onyx 
Computers,  30  Mural  Street,  Unit  #10, 
Richmond  Hill.  Ontario,  Canada  and  doing 
business  as  Energy  and  Materials  of  America. 
Inc.,  54  Walker  Street,  New  York.  New  York 
10013,  Respondents. 


The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  788.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1991))  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (1991))  (Act),» 
has  asked  the  Acting  Assistant 
Secretary  for  Export  Enforcement  to 
issue  an  order  temporarily  denying  all 
United  States  export  privileges  to  Nan- 
Wei  Deng,  also  known  as  Charles  Deng, 
individually  and  doing  business  in 
Energy  and  Materials  of  America,  Inc. 
(hereinafter  collectively  referred  to  as 
Deng). 

In  its  request,  the  Department  states 
that,  as  a  result  of  its  investigation,  the 
Department  has  reason  to  believe  that, 
during  the  period  May  12. 1989  to 
February  1. 1991.  Deng  has  engaged  in  a 
number  of  export  transactions  that 
violated  the  Act  and  the  Regulations. 
The  Department  believes  that  Deng  has 
obtained  the  license  number  of 
validated  export  licenses  issued  to  other 
U.S.  exporters.  He  then  exported  U.S.- 
origin  commodities  that  required  a 
validated  export  license,  stating  on  the 
Shipper's  Export  Declarations 
accompanying  the  shipments  that  the 
exports  were  being  made  under 
authorization  of  the  export  license 
issued  to  another  exporter  when,  in  fact, 
no  such  authorization  was  provided 
either  by  the  license  or  the  license- 
holder.  In  addition,  the  Department 
believes  that,  on  several  occasions, 
Deng  exported  U.S.-origin  commodities 
without  the  required  validated  export 
licenses.  The  Department  also  believes 
that  Deng  made  false  statements  to  the 
U.S.  government  on  documents 
accompanying  exports  from  the  United 
States  in  order  to  conceal  what 
commodities  were  actually  being 
exported. 

The  Department  also  stated  that  the 
investigation  has  given  the  Department 
reason  to  believe  that  Deng  continues  to 
seek  to  obtain  U.S.-origin  commodities 
both  in  the  United  States  and  Canada, 


■  The  Act  expired  on  September  30. 1990. 
Executive  Order  12730  (55  FR  40373.  October  2. 
1990)  continued  the  Regulafions  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.C.A.  1701-1706  (1991)). 
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The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  788.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1991))  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (1991))  (Act),» 
has  asked  the  Acting  Assistant 
Secretary  for  Export  Enforcement  to 
issue  an  order  temporarily  denying  all 
United  States  export  privileges  to  Nan- 
Wei  Deng,  also  known  as  Charles  Deng, 
individually  and  doing  business  in 
Energy  and  Materials  of  America.  Inc. 
(hereinafter  collectively  referred  to  as 
Deng). 

In  its  request,  the  Department  states 
that,  as  a  result  of  its  investigation,  the 
Department  has  reason  to  believe  that, 
during  the  period  May  12. 1989  to 
February  1, 1991.  Deng  has  engaged  in  a 
number  of  export  transactions  that 
violated  the  Act  and  the  Regulations. 
The  Department  believes  that  Deng  has 
obtained  the  license  number  of 
validated  export  licenses  issued  to  other 
U.S.  exporters.  He  then  exported  U.S.- 
origin  commodities  that  required  a 
validated  export  license,  stating  on  the 
Shipper's  Export  Declarations 
accompanying  the  shipments  that  the 
exports  were  being  made  under 
authorization  of  the  export  license 
issued  to  another  exporter  when,  in  fact. 
-  no  such  authorization  was  provided 
either  by  the  license  or  the  license- 
holder.  In  addition,  the  Department 
believes  that,  on  several  occasions, 
Deng  exported  U.S.-origin  commodities 
without  the  required  validated  export 
licenses.  The  Department  also  believes 
that  Deng  made  false  statements  to  the 
U.S.  government  on  documents 
accompanying  exports  from  the  United 
States  in  order  to  conceal  what 
commodities  were  actually  being 
exported. 

The  Department  also  stated  that  the 
investigation  has  given  the  Department 
reason  to  believe  that  Deng  continues  to 
seek  to  obtain  U.S.-origin  commodities 
both  in  the  United  States  and  Canada, 


■  The  Act  expired  on  September  30. 1990. 
Executive  Order  12730  (55  FR  40373.  October  2. 
1990]  continued  the  Regularions  in  effect  under  tlie 
International  Emergency  Economic  Powers  Act  (SO 
U.S.C.A.  1701-1706  (1991)). 


and  that,  if  he  is  successful,  he  may 
dispose  of  them  unlawfully. 

In  light  of  the  above-described  events, 
the  Department  believes  that  the 
violations  Deng  is  suspected  of  having 
committed  were  deliberate  and  covert 
and  are  likely  to  occur  again  unless  a 
temporary  denial  order  naming  Deng  is 
issued  by  the  Acting  Assistant 
Secretary.  In  addition,  the  Department 
believes  that  the  temporary  denial  order 
is  necessary  to  give  notice  to  companies 
in  the  United  States  and  abroad  that 
they  should  cease  dealing  with  Deng  in 
transactions  involving  U.S.-origin  goods. 

Accordingly,  based  on  the  showing 
made  by  the  Department,  I  find  that  an 
order  temporarily  denying  the  export 
privileges  of  Nan-Wei  Deng,  also  known 
as  Charles  Deng,  individually  and  doing 
business  as  Energy  and  Materials  of 
America,  Inc..  is  necessary  in  the  public 
interest  to  prevent  an  imminent 
violation  of  the  Act  and  the  Regulations 
and  to  give  notice  to  companies  in  the 
United  States  and  abroad  to  cease 
dealing  with  them  in  goods  and 
technical  data  subject  to  the  Act  and  the 
Regulations,  in  order  to  reduce  the 
substantia!  likelihood  that  they  will 
continue  to  engage  io  activities  that  are 
in  violation  of  the  Act  and  the 
Regulations.  This  order  is  issued  on  an 
ex  parte  basis  without  a  hearing  based 
tfn  the  Department's  showing  that 
expedited  action  is  required. 

Accordingly,  it  is  hereby  Ordered 

I.  All  outstanding  individual  validated 
licenses  in  which  Nan- Wei  Deng,  also 
known  as  Charles  Deng,  individually  or 
doing  business  as  Energy  and  Materials 
of  America,  Inc.  (EMAI),  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Deng's  or  E\L\I'3 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  For  a  period  of  180  days  from  the 
date  of  entry  of  this  order.  Nan-Wei 
Deng,  also  known  as  Chjirles  Deng, 
individually  with  addresses  at  1465  67th 
Street.  Brooklyn,  New  York  11219,  32 
Alicewood  Drive,  Markham,  Ontario 
L3S  3C9,  Canada,  and  c/o  Onyx 
Computers,  30  Mural  Street,  Unit  #10. 
Richmond  Hill,  Ontario,  Canada:  and 
doing  business  as  Energy  and  Materials 
of  America.  Inc.,  with  an  address  at  54 
Walker  Street,  New  York,  New  York 
10013,  and  all  their  successors, 
assignees,  officers,  partners, 
repres^itatives,  agents,  and  employees, 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 


any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity;  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
tlierewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  vaiid3ted  or 
general  export  license,  reexport 
authorizatioa  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  9  788.3(c)  of  the 
Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Deng  and/or  EMAI  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  order.  A 
company  now  known  to  be  related  to 
Deng  in  the  conduct  of  trade  and  related 
services,  and  which  is  thus  subject  to 
the  provisions  of  this  order,  is:  Onyx 
Computers,  30  Mural  Street,  Unit  #10. 
Richmond  Hill,  Ontario,  Canada. 

IV.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  marmer  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use,  sell,  deliver,  store,  dispose 
of.  forward,  transport,  Bnance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 


commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States: 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  In  accordance  with  the  provisions 
of  §  788.19(e]  of  the  Regulations,  either 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  the  Administrative  Law  Judge. 
U.S.  Department  of  Commerce,  room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal.  That  section  also  pro\ides  that  a 
related  person  may  appeal  a  finding  that 
he  is  related  to  a  respondent  but  may 
not  appeal  the  underlying  temporary 
denial  order. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days. 

VII.  In  accordance  with  the  provisions 
of  !  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Either 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  the  related 
person  and  this  order  shall  be  published 
in  the  Federal  Register. 

Dated:  November  27. 1991. 
Douglas  E.  Lavin, 
Acting  Assistant  Secretary  for  Export 

Enforcement. 

(FR  Doc.  91-29049  Filed  12-5-91:  8:45  am] 

BtLUNQ  COOE  S6tO-OT-M 


International  Trade  Administratkm 

President's  Export  CounciL  Meeting  of 
the  President's  Export  Council  Foreign 
Market  Development  Suticommittee 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Amendment  to  notice  of  a 
partially  closed  meeting. 

summary:  The  Closed  session  will 
include  briefings  and  discussion  on  the 
North  American  Free  Trade  Agreement 
(NAFTA)  negotiations.  Pacific  Rira 
countries,  including  Vietnam,  and  other 
sensitive  matters  properly  cL^ssified 
under  Executive  Order  12356.  The 
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^^bcommittee  will  discuss  possible 
recommendations  to  the  full  Council  in 
these  areas.  The  briefings  and 
discussion  in  the  open  session  will  cover 
ways  to  promote  the  development  of 
trade  in  the  U.S.S.R..  Eastern  Europe 
and  Latin  America  and  review  the 
Enterprise  for  the  Americas  initiative. 
DATES:  December  9. 1991.  Open  Session 
from  10  a.m.  to  11  a.m.  Closed  Session 
from  11  a.m.  to  12:30  p.m. 
ApDRESSES:  Main  Commerce  Building, 
room  4830. 14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Seating  is  limited  and  will  be  on  a  first 
come,  first  serve  basis. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Annette  Richard.  President's  Export 
Council,  room  3215.  Washington.  DC 
20230. 

Dated:  November  27. 1991. 
Wendy  H.  Smith, 

Staff  Director  and  Executive  Secretary, 
President 's  Export  Council. 
[FR  Doc.  91-29092  Filed  12-3-91: 8:45  am] 

BILUNC  COOE  3S10-OR-M 


National  Oceanic  and  Atmospheric 

Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council's  (Council)  Scientific  and 
Statistical  Committee  (SSC)  will  hold  a 
public  meeting  on  December  3. 1991.  at 
10  a.m..  at  the  Council's  office  (address 
below.)  Among  other  agenda  topics,  the 
SSC  will  discuss  the  Coral  and  the 
Shallow-water  Reef  Fish  Fishery 
Management  Plans. 

For  more  information,  contact  Miguel 
A.  Rolon,  Executive  Director,  Caribbean 
Fishery  Management  Council,  Banco  de 
Ponce  Building,  suite  1108,  Hato  Rey, 
Puerto  Rico  0091&-2577:  telephone:  809- 
76&-5926. 

Dated:  November  27, 1991. 
David  S.  Crestin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fistieries  Service. 
[FR  Doc.  91-29021  Filed  12-3-91;  6:45  am] 

BILLING  COOE  3510-22-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council's  (Council)  Texas 
Habitat  Protection  Advisory  Panel 


(Advisory  Panel)  will  convene  a  public 
meeting  on  December  12. 1991,  from  9 
a.m.  to  4  p.m.,  at  the  Council's  office 
(address  below). 

The  Advisory  Panel  will  discuss: 
Actions  taken  by  the  Council  on 
previous  recommendations  of  the 
Florida/Alabama  Habitat  Advisory 
Panel;  mercury  in  the  environment,  and 
include  a  discussion  of  related  activities 
of  the  Florida  Department  of 
Environmental  Regulation  and  detection 
of  mercury  in  marine  fisheries 
investigations;  the  Gulf  of  Mexico 
Program's  Habitat  Degradation 
Subcommittee's  activities  and  goals;  and 
the  Florida  Department  of  Natural 
Resources  Habitat  Restoration  Program. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
331.  Tampa,  FL:  telephone:  (813)  228- 
2815. 

Dated:  November  27. 1991. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-29022  Filed  12-3-91;  8:45  am) 
BtLLMQ  CODE  3610-23-M 


Endangered  Species 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
action:  Issuance  of  Permit  to  Import 
Endangered  Fish  (P77»58). 

On  October  16, 1991,  notice  was 
published  in  the  Federal  Register  (56  FR 
51880)  that  an  application  had  been  filed 
by  the  Southwest  Fisheries  Science 
Center,  National  Marine  Fisheries 
Service,  8604  La  Jolla  Shores  Drive.  La 
Jolla,  CA  92038,  to  import  one  whole 
frozen  totoaba  specimen  [Cynoscion 
macdonaldi)  from  Mexico  for  scientific 
purposes.  The  National  Seafood 
Inspection  Laboratory/Pascagoula,  MS, 
will  analyze  samples  tadetermine 
distinguishing  characterises  of  totoaba 
muscle  tissue  which  will  enable  NMFS 
inspectors  to  identify  mislabeled 
totoaba  fillets  and  thereby  to  stop  illegal 
importation. 

Notice  is  hereby  given  that  on 
November  27, 1991,  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  1972  (16  U.S.C.  1504-1543),  the 
National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above 
importation,  subject  to  conditions  set 
forth  therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 


with  the  purposes  and  policies  of  the 
ESA  and  the  research  will  further  a 
bona  fide  scientific  purpose  that  does 
not  involve  unnecessary  duplication  of 
other  research. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973.  is 
based  on  the  finding  that  the  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Act.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  title  50  CFR. 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

Documents  submitted  in  connection 
with  this  permit  are  available  for  review 
in  the  following  offices: 
By  appointment:  Permit  Division.  Office 
of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring. 
Maryland  20910  (301/427-2289); 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415  (213/514-6196); 
Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd..  St.  Petersburg,  Florida  33702 
(813/893-3141). 
Dated:  November  27. 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
(FR  Doc.  91-29084  Filed  12-3-91;  8:45  am] 

BILLING  COOE  3510-22-« 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Application  for  Scientific 
Research  Permit  (P171B). 

Notice  is  hereby  given  that  Ms. 
Deborah  Glockner-Ferrari  and  Mr.  Mark 
J.  Ferrari.  Covington.  LA  70433,  have 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  parts  217-222). 

Species  and  Type  of  Take:  The 
applicant  requests  a  Permit  to  harass 
annually,  over  a  five-year  period,  up  to 
three  times  each:  up  to  1,500  humpback 
whales  [Megaptera  novaeangliae) 
during  observational/photo- 
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with  the  purposes  and  policies  of  the 
ESA  and  the  research  will  further  a 
bona  fide  scientific  purpose  that  does 
not  involve  unnecessary  duplication  of 
other  research. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973.  is 
based  on  the  finding  that  the  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Act.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  title  50  CFR. 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

Documents  submitted  in  connection 
with  this  permit  are  available  for  review 
in  the  following  offices: 
By  appointment:  Permit  Division.  Office 
of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring. 
Maryland  20910  (301/427-2289); 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island. 
California  90731-7415  (213/514-6196); 
Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd..  St.  Petersburg.  Florida  33702 
(813/893-3141). 

Dated:  November  27. 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
[FR  Doc.  91-29084  Filed  12-3-91: 8:45  am) 

BILLING  CODE  3S10-22-« 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
action:  Application  for  Scientific 
Research  Permit  (P171B). 

Notice  is  hereby  given  that  Ms. 
Deborah  Glockner-Ferrari  and  Mr.  Mark 
J.  Ferrari,  Covington.  LA  70433.  have 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  parts  217-222). 

Species  and  Type  of  Take:  The 
applicant  requests  a  Permit  to  harass 
annually,  over  a  five-year  period,  up  to 
three  times  each:  up  to  1.500  humpback 
whales  {Megaptera  novaeangliae] 
during  observational /photo- 
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,   identification  studies  and  collection  of 
sloughed  skin  samples;  and  up  to  500 
bottlenose  dolphins  (Tursiops 
truncatus],  500  spotted  dolphins 
[Stenella  attenuata),  1000  spinner 
dolphins  [Stenella  longirostris],  200 
false  killer  whales  [Pseudorca 
crassidens),  100  pilot  whales 
[Globicepbala  macrorbyncbus)  during 
opportunistic  observation/photo- 
identification  studies.  The  purpose  of 
the  proposed  research  is  to  continue  the 
applicant's  long-term  study  of  the  social 
roles,  life  histories,  reproductive 
histories,  and  distribution  of  North 
Pacific  humpback  whales  and  to 
enhance  the  body  of  knowledge  on  life 
histories,  reproductive  histories,  and 
distribution  of  North  Pacific  humpback 
whales  and  to  enhance  the  body  of 
knowledge  on  the  vital  parameters  and 
behavior  of  the  subject  small  cetacean 
species. 

Location  of  Activity:  Activities  will  be 
conducted  in  the  Hawaiian  Islands  area, 
specifically  the  waters  of  the  Auau 
Channel  in  the  four  island  region  of 
Maui.  Lanai.  Kahoolawe.  and  Molokai. 

Conc'orrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
bearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  office: 
By  appointment:  Office  of  Protected 

Resources,  Marine  Fisheries  Service, 

1335  East-West  Hwy..  suite  7324. 

Silver  Spring,  Maryland  20910  (301/ 

427-2289); 
Coordinator.  Pacific  Area  Office, 

Southwest  Region,  National  Marine 

Fisheries  Service,  2570  Dole  Street, 

Honolulu,  Hawaii  96822-2396  (808/ 

955-8831);  and 


Director,  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island. 
California  90731-7415  (213/514-6196). 
Dated:  November  27. 1991. 

Nancy  Foster,  • 

Director.  Office'of  Protected  Resources. 

(FR  Doc.  91-29085  Filed  12-3-91:  8:45  am] 

WLUNG  CODE  3S^0-22-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Poland 

November  27, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  December  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1350,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  increased  by  recrediting 
swing  subtracted  in  a  previous  directive. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  56  FR  23685,  published  on  May  23, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implemeritation  of  certain  of 
its  provisions. 
Auggie  0.  Taatillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  27. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  4. 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textile 
products,  prbduced  or  manufactured  in 
Poland  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31. 1991. 

Effective  on  December  5. 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  4, 1990  to  increase  the  limit  for 
Categories  338/339  to  1.060.000  dozen  '.  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-29032  Filed  12-3-91:  8:45  am] 

BILUNO  CODE  SSIO-Oft-F 


Announcement  of  Import  Restraint 
Limits  and  Amendment  of  Visa 
Requirements  for  Certain  Cotton, 
Wool,  Man-Made  Fiber.  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Romania 

November  27, 1991. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
amending  visa  requirements. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


'  The  limit  hat  not  been  adjuded  to  account  for 
any  imports  exported  after  December  31, 1990. 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPtEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  January  28  and  March  31. 

1983.  as  amended  and  extended;  and  the 
Bilateral  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  7 
and  16, 1984.  as  amended  and  extended, 
establishes  limits  for  the  period  January 
1, 1992  through  December  31. 1992. 

Also  effective  on  January  1. 1992, 
Category  670  shall  be  subject  to  visa 
requirements. 

A  copy  of  the  bilateral  agreement  is 
available  from  the  Textiles  Division. 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  State.  (202) 
647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  49  FR  493.  published  on  January  4. 

1984.  Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreements,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  27, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  January  28  and  March  31, 1983,  as 
amended  and  extended;  and  the  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
<lated  November  7  and  16  1984.  as  amended 


and  extended,  between  the  Governments  of 
the  United  States  and  Romania:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1. 1992,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fit)er  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1992  and  extending  through 
December  31. 1992,  in  excess  of  the  following 
levels  of  restraint: 


Twelve-month  restraint 

Category 

tonit 

Group  1 

200,201,218-220, 

45,390.437  square  meters 

222-227.  229.  237. 

equivalent. 

239,300.301.313- 

315,  317,  326,  330- 

342,  345.  347-354, 

359-363.  369.  800, 

810,  831-836,  838- 

840.  842-847.  850- 

852.  858.  859,  863, 

870,  871  and  899,  as 

a  group. 

Sublevels  in  Group  1 

237     

61.000  dozen. 

1,672.255  square  meters. 

1,254.191  square  meters. 

313     

314 „   _ 

315 _. - 

2,390,706  square  meters. 

333/833 

94,686  dozen. 

257,153   dozen  ot  wtiich 

334 „ 

not  more  ttian  36,320 

dozen  shall  be  in  Cate- 

gory 334-K  ' 

335/835  

119.935  dozen. 

338/339   

517,616  dozen. 
225,935  dozen. 

340 -.. 

341/840  

94.666  dozeiv 
403  993  dozen. 
27.000  dozen. 

347/348              

350 _ 

352  

181.818  dozen. 
652.174  kilograms. 

359 

361 

515.000  numbers. 
295.821  kikjgrams. 

369 _ 

810 

4,180.537  square  meters. 
75,000  dozen. 

847 

Group  II 

410.  414.  464,  465. 

10,033,528  square  meters 

469,611.613-615, 

equivalent 

617-622,  624-629, 

665.  666,  669  and 

670,  as  a  group. 

Sublevels  in  Group  II 

410 

167.225  srniare  meters. 
129.600  square  meters. 

465 _ 

618 

1,672,255  square  meters. 
116.306  kilograms. 

666 

Group  III 

431-436,  438-440. 

49,277.879  square  meters 

442-446,  459, 

equivalenL 

630-654  and  659. 

as  a  group. 

Sublevels  in  Group  III 

433/434 „ 

.  6.945  dozen. 

435 

.  5.180  dozen. 

442  

.  8,026  dozen. 
,  101,171  numbers. 

443 

444 „      . 

.  32.991  numbers. 

448 

.  6,500  dozen. 

459 

.  34,019  kikjgrams. 

633 

.  44,199  dozen. 

Twelve-month  restraint 

Category 

Hmt 

634 

53,687    dozen    o«    wt>ich 

not  more  th^n  36,604 

dozen  shall  be  in  knit 

coats    (Caiegory    634- 

K)  •  and  not  more  than 

17.083  dozen  shall  b« 

in  non-knit  coats  (Cate- 

gory 634-W) ». 

635  

79,265  dozen. 

638/639 

445.004  dozen. 

640 J 

80,225  dozen. 

641         

34,775  dozen. 

643-K/644-K  ♦ 

24,996  numbers. 

643-W/644-W' 

610,637  numbers. 

645/646  

263  306  dozen. 

647 

80.737  dozen. 

648 

57,746  dozen. 

659 

101,768  kitograms. 

Level  not  in  a  group 

604                

1,534,033  kilograms. 

Category 
6101.20.0010, 
Category 
6101.30.1000, 
6101  90.0030, 
611212.0010. 
6112.20.1030 

'  Category 
6201  13.4015, 
620M34040. 
6201.93.3000. 
6201  99  0030, 
621020.1020, 
6211.29.2030 

*  Category 
6103.122000, 
egory   644-K 
6104,19.1500 

•Category 
6203.122010 
6203.194050; 
6204  13.2010, 
6204.19.3060 


334-K;    aH    HTS    numbers    except 

6101.20.0020  and  6112.11.0010. 

634-K:       only       HTS       numbers 

6101,30.2010,  601  30.2020, 

6103.23.0036,         6i03.29.1010. 

6112.191010,  611£.20.1010, 

and  6113.00.0025. 

634-W:       only 

620113.4020, 

6201.19  0030, 

6201.93.3510, 

6203.23.0050, 

6210.40.1020, 

and  621 1.33.0035. 

643-K:        only        _    - 

6103.19.1500  and  6103  19.4050;  Cat- 

:    only    HTS    numbers    6104.13.2000, 

and  6104.19.2060. 

643-W:       only       HTS       numbers 

620312.2020,     6203  19.3000     and 

Category  644-W:  only  HTS  numbers 

6204.13.2020,     6204.19.2000     and 


HTS  numl)er8 
6201.13.4030. 
6201.93  2010, 
6201  93.3520. 
6203  29.2010, 
6211.20.1515. 

HTS       numtjers 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31, 1991,  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreements 
between  the  Governments  of  the  United 
States  and  Romania. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  t)elow: 


341  /840.. 
433/434.. 
638/639.. 


Conversion  factor 

(square  meters 

equivalent/ category  unit) 


12.1 
35.2 
12.96 


Also  effective  on  January  1. 1992.  you  are 
directed  to  amend  further  the  December  29. 
1983  directive  to  require  an  export  visa  for 
shipments  of  man-made  fiber  textile  products 
in  Category  670.  produced  or  manufactured  in 
Romania  and  exported  from  Romania  on  and 
after  January  1. 1992.  Shipments  entered  or 
withdrawn  from  warehouse  on  and  after 


day,  December  4.  1991  /  Notices 


/emments  of 
:  and  in 
I  of  Executive 
8  amended, 
eclive  on 
Jnited  Slates 
al  from 
cotton,  wool, 
other 

tile  products 
duced  or 
exported 
1  beginning  on 
:hrough 
f  the  following 


-month  restraint 
limit 


37  square  meters 

lent. 


ozen. 

5  square  meters. 
1  square  meters. 

6  square  meters, 
lozen. 

dozen  of  whicti 
lore   than   36.320 
shall  be  In  Cata- 
34-K' 
dozen, 
dozen, 
dozen, 
lozen. 
dozen. 
Jozen. 
dozen, 
kilograms, 
numtjers. 
kilograms. 
17  square  meters. 
Jozen. 

328  square  meters 
»lent 


I  square  meters. 
I  square  meters. 
55  square  meters. 
)  kilograms. 

B79  square  meters 

alent 


k3zen. 
lozen. 
k>zen. 
1  numtjers. 
numt>ers. 
lozen. 
kikigrams. 
dozen. 


Category 

Twelve-month  restraint 
limit 

634                

53,887    dozen    of    which 

635     

rvjt  more  than  36.604 
dozen  shall  t>e  m  knit 
coats    (Caiegory    634- 
K)  •  and  not  more  than 
17,083  dozen  shall  be 
in  non-knit  coats  (Cate- 
gory 634-W)  ». 
79,265  dozen. 

638/639 

445.004  dozen. 

640 -.. 

641         

80.225  dozen 
34.775  dozen. 

643-K/644-K  * 

24.996  numbers. 

643-W/644-W »     

610,637  numl)ers. 

645/646    

263  306  dozen. 

647 

80.737  dozen. 

648 -.... 

659 

57,746  dozen 
101.768  kilograms. 

Level  not  In  a  group 

604           

1.534,033  kilograms. 

■Categcy 

6101.20.0010, 

•Category 
6101.30.1000, 
6101  90.0030, 
611212.0010 
6112.20.1030 

'Category 
6201.13.4015, 
6201.13.4040, 
6201.93.3000, 
6201.99.0030, 
6210.20.1020, 
6211  29.2030 

<  Category 
6103.12.2000, 
egory   644-K 
6104.19.1500 

»  Category 
6203.122010 
6203.19  4050 
6204  13.2010 
6204.19.3060 


334-K:    all    HTS    numtiers    except 

61 01 .20.0020  and  61 1 2  1 1 .001 0. 

634-K:       only       HTS       numt)ers 

6101,30.2010,  601  30.2020. 

6103.23.0036,  6i03.29.1010, 

6112.19.1010,  611£.20.1010, 

and  61 13.00  0025. 

634-W:       only       HTS       numbers 
620113.4020.  6201.13.4030. 

6201190030.         620193  2010, 
620193.3510.  620193.3520. 

6203.23.0050,  620329.2010. 

6210.40.1020,  6211.20.1615, 

and  621 1.33.0035. 

643-K:       only       HTS       numtiers 
6103.19.1500  and  6103  19.4050;  Cat- 
only    HTS    numbers    6104.132000, 
and  6104.19.2060. 
643-W:       only       HTS       numbers 
6203  12.2020,     6203  19.3000     and 
Category  644-W:  only  HTS  numbers 
6204.13.2020,     6204.19.2000     and 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1991  through  December 
31, 1991,  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreements 
between  the  Governments  of  the  United 
States  and  Romania. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Categocy 

Conversion  factor 

(nqiMre  meters 

equivalent/calegoiy  unit) 

341/840 

12.1 

433/434 

35.2 

6,38/639 -.. 

12.96 

Also  effective  on  January  1, 1992,  you  are 
directed  to  amend  further  the  December  29, 
1983  directive  to  require  an  export  visa  for 
shipments  of  man-made  fiber  textile  products 
in  Category  670,  produced  or  manufactured  in 
Romania  and  exported  from  Romania  on  and 
after  January  1, 1992.  Shipments  entered  or 
withdrawn  from  warehouse  on  and  after 
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January  1, 1992  which  are  not  accompanied 
by  an  appropriate  visa  shall  be  denied  entry. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  info  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-29030  Filed  12-3-91;  8:45  am) 
BILUNG  CODE  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

November  27, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
.U.S.C.1854). 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  31  and 
June  5, 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore 
establishes  limits  for  the  period 
beginning  on  January  1, 1992  and 
extending  through  December  31, 1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions.  i 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  27. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  31  and  June 
5, 1986,  as  amended  and  extended,  between 
the  Governments  of  the  United  States  and 
Singapore;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1992  and  extending 
through  December  31, 1992.  in  excess  of  the 
following  levels  of  restraint: 


Category 


239 

331 
334 

335 

338/339 


435.. 
604.. 


Twelve-month  restraint 


399.725  kilograms. 

379,596  dozen  pairs. 

61,073  dozen. 

183,709  dozen. 

989,968  dozen  of  which 
not  more  than  578,546 
dozen  shall  be  in  Cate- 
gory 338  and  not  more 
than  643,270  dozen 
shall  be  In  Category 
339. 

692,830  dozen. 

174,213  dozen. 

107,208  dozen. 

859,717  dozen  of  which 
not  more  than  537,323 
dozen  shall  be  in  Cate- 
gory 347  and  not  more 
than  417,918  dozen 
stiall  be  in  Category 
348 

6.452  dozen. 

769.090  kik>grams. 


Category 


631 

634 

635 ,. 

638 

639 

640 

641 

645/646 

647 

648 

Group  II 
200-229.  237,  300/ 
301,  313-330,  332, 
333/633,  336,  345, 
349,  350,351/651. 
352/652,  353/354/ 
653/654,  359-369. 
400-434,  436.  438, 
439,  440-444, 
445/446,  447,  448, 
459-469,  600-603. 
606,607,611-630, 
632,  636.  642-644. 
649,  650,  659-S  ', 
659-V «.  659-0  » 
and  665-670.  as  a 
group. 

Sublevels  withm  Group 
II 
200 


201 

218 

219 

220 

222 

223 

224 

225 

226 

227 

229 

237 

300/301. 
313 


T\»felve-month  restraint 
limit 


402,029  dozen  para. 
233.166  dozen. 
238.608  dozen. 
856.381  dozen. 
3,099,241  dozen. 
147,705  dozen. 
240.923  dozen. 
131,346  dozen. 
479,642  dozen. 
1,448,651  dozen. 

38,461,859  square  meters 
equivalent. 


251,996  kilograms. 
259.196  kilograms 
1,672.255  square  meters. 
1.672.255  square  meters. 
1.672,255  square  meters. 
337,080  kik>grams. 
119.366  kilograms. 
1,672,255  square  meters. 
1.672.255  square  meters. 
1.672,255  square  meters. 
1,672,255  square  meters. 
122,592  kilograms. 
213,724  dozen. 
197,214  kilograms. 
1,672,255  square  meters. 
1,672.255  square  meters. 
1.672,255  square  meters. 
1,672,255  square  meters. 
1.672.255  square  meters. 
1.176,471  dozen. 
434,783  dozen  pairs 
41.500  dozen. 
70.000  dozen. 
54.348  dozen. 
416.667  dozen. 
39,216  dozen. 
38,462  dozen. 
148.148  dozen. 
48,426  dozen. 
197,214  kilograms. 
1,818,182  numbers 
322.581  numbers. 
289,855  numbers 
4.000.000  numbers. 
197.214  kilograms.     , 
34,019  k;k>grams.        I 
125,419  square  meters. 
45,359  kilograms. 
71,429  dozen  pairs. 
53.571  dozen  pairs 
4.167  dozen. 
6,000  dozen. 
3,049  dozen. 
10,000  dozen. 
20.012  kilograms. 
6.250  dozen.  \ 

.....  10,000  dozen. 
33,336  fHjmtMrs. 
33.336  numbers. 
20.000  dozen. 
8,333  dozen. 
8.333  dozen. 


I 
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Category 

Twelve-montti  restraint 
Kimt 

Aim 

34.019  kilograms. 

AtU 

52.338  kilograrrts. 

465          

469 

600      .„          _     ...    . 

139.355  square  meters. 
34.019  kilograms. 
259.196  kilograms. 

603 

606 

607 „   

611 -.. 

613 1 

614 _ 

61^                      ..  . 

266.819  kilograms. 
83.228  kilograms. 
259.196  kilograms. 
1.672.255  square  meter*. 
1.672.255  square  rDeters. 
1.672.255  square  meter*. 
1.672.255  square  meters. 

617 

1.672.255  square  meters. 

618 

1.672.255  square  meters. 

619 

1.672.255  square  meters. 

620 

1.672.265  square  meters. 

621         

116.306  kilograrTts 

622    

1.672.255  square  n'>eter$ 

624       

625      

1.672.255  square  meters. 

626 - 

627 

1,672.255  square  meters. 
1.672.255  square  meters. 

628 _ 

629 

1.672.255  square  meters. 
1.672.255  square  meters 

630 

1.176.471  dozen 

632 

434.763  dozen  pairs. 

636 

140,000  dozen 

642 

221 .652  dozen. 

643 

444,444  numbers. 

644 

649 

650 ^ 

444,444  numbers. 
416,667  dozen. 
39.216  dozen. 

659-S  ....„ - 

659-V _ 

659-0  

145.150  kilograms. 
145.150  kilograms 
145.150  kilograms. 
1.858.061  square  meters. 
116.306  kilograms. 
1 16.306  Kilograms. 

665 

666 

669  

670 

453.592  Kik)grams. 

'  Category 
6112.31.0010, 
6112.41.0020, 
6211.11.1010. 
6211.12.1020. 

•Category 
611030.1030. 
6110.30.2040. 
6110.90.0052. 
6202.93.2020. 

'Category 
6112.31.0010. 
611241.0020. 
6211  11.1010. 
6211  12.1020 
6110.30.1040. 
6110.30.3030. 
6110.90.0054. 
621133.0050 


659-S:  only  HTS  numbers 
6112.31.0020.  6112.41.0010, 
6112.41.0030.  6112.41.0040. 

6211.11.1020,    6211.12.1010    and 

659-V:       only  HTS       numbers 

6110.30.1040.  6110  30.2030, 

6110  30  3030.  6110  30  3035, 

6110  90  0054,  620193  2020. 

621 1  33.0050  and  621 1 .43.0080. 

659-0:    all    HTS  numt)efS    except 

6112.310020.  6112.410010, 

611^41.0030.  6112  41.0040, 

6211.11.1020,  6211.12.1010. 
(Category     659-S);     6110  30.1030. 
6110.30.2030. 
6110.30.3035. 
6201.93.2020. 


6110  30.2040. 
6110  90.0052, 
6202.93.2020, 


and  6211.43.0080  (Category  659-V). 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31, 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  conversion  factor  for  merged 
Categories  352/652  is  11.3  square  meters 
equivalent  per  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement, 
effected  by  exchange  of  notes  dated  May  31 
and  ]une  5, 1986.  as  amended,  between  the 
Governments  of  the  United  Stales  and 
Singapore. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^airs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-29029  Filed  12-3-91:  8:45  am] 

BItXINO  CODE  3510-Cm-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Defense  Policy  Board/Defense 
Science  Board  Tasit  Force  on 
Nonstrategic  Nuclear  Forces 

action:  Notice  of  Task  Force  meeting. 

summary:  The  loint  Defense  Policy 
Board/Defense  Science  Board  Task 
Force  on  Nonstrategic  Nuclear  Forces 
will  meet  in  closed  session  on  17-18 
December  1991  from  0900  until  1700  at 
the  Science  Applications  International 
Corporation  Tower,  McLean.  Virginia, 
and  at  the  Pentagon  from  0900  to  1700  on 
19  December  1991.  The  mission  of  the 
Joint  Defense  Policy  Board/Defense 
Science  Board  Task  Force  is  to  provide 
the  Secretary  of  Defense.  Deputy 
Secretary  of  Defense.  Under  Secretary 
of  Defense  for  Policy  and  the  Under 
Secretary  of  Defense  for  Acquisition 
with  independent,  informed  advice  and 
opinion  concerning  matters  relating  to 
nonstrategic  nuclear  force  policy  and 
acquisition.  At  the  meeting  the  Task 
Force  will  hold  classified  discussions  on 
national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  app.  II,  (1982)),  it  has  been 
determined  that  this  Joint  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  29  November  1991. 
LM.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-29043  Filed  12-3-91;  8:45  am] 

8ILUNG  COOE  SSIO-OI-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Space  and  CI  Panel  of  1992 


Summer  Study  on  Global  Reach/Global 
Power  will  meet  on  18-20  December 
1991  from  8  a.m.  to  5  p.m.  at  the  ANSER 
Corporation,  1215  Jefferson  Davis 
Highway.  Arlington.  VA. 

The  purpose  of  this  meeting  is  to 
receive  presentations  and  to  hold 
discussions  on  Air  Force  Space  and  C^ 
projects  and  programs  relevant  to 
Global  Reach/Global  Power.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  91-29000  Filed  12-3-91;  8:45  am] 
MLUNO  COOE  3910-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  17, 18, 19  December 
1991. 

Time:  0800-1600. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  [ASB] 
Ad  Hoc  Subgroup  on  Initiatives  to  Improve 
HBCU/MIs  Infrastructure  will  meet  to 
finalize  the  draft  report.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b[c)  of  title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  title  5,  U.S.C. 
appendix  2,  subsection  10(d].  The  proprietary 
and  nonproprietary  information  to  be 
discussed  is  so  inextricably  intertwined  so  as 
to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-29054  Filed  12-3-91:  8:45  am] 

BILLING  COOE  37MMM-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 
Dates  of  the  Meeting:  15-20  December  1991. 

r/maoeoo-ieoo. 
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Summer  Study  on  Global  Reach/Global 
Power  will  meet  on  18-20  December 
1991  from  8  a.m.  to  5  p.m.  at  the  ANSER 
Corporation.  1215  Jefferson  Davis 
Highway.  Arlington.  VA. 

The  purpose  of  this  meeting  is  to 
receive  presentations  and  to  hold 
discussions  on  Air  Force  Space  and  CI 
projects  and  programs  relevant  to 
Global  Reach/Global  Power.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  91-29000  Filed  12-3-91;  8:45  am] 

BiLUNQ  CODE  3910-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  17, 18, 19  December 
1991. 

Time:  0800-1600. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Initiatives  to  Improve 
HBCU/MIs  infrastructure  will  meet  to 
finalize  the  draft  report.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  title  5,  U.S.C, 
appendix  2,  subsection  10(d).  The  proprietary 
and  nonproprietary  information  to  be 
discussed  is  so  inextricably  intertwined  so  as 
to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)695-0781. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  91-29054  Filed  12-3-91;  8:45  am) 

BILLING  COOE  37KHW-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 
Dates  of  the  Meeting:  16-20  December  1991. 

r/VnaoeoG-ieoo. 


Place:  Pentagon.  Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  the  Comanche 
International  will  meet  for  discussions  on  the 
mission  of  the  group,  issues  surrounding  the 
development,  and  plans  for  future  operations 
of  the  group.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c) 
of  title  5,  U.S.C.  specifically  subparagraphs 
(1)  and  (4)  thereof,  and  title  5,  U.S.C., 
appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  is  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  (703)  695- 
0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-29152  Filed  12-3-91:  8:45  am] 

•ILLINQ  COOE  371(H»-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Addition  of  a 
Record  System 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Addition  of  a  record  system. 

summary:  The  Department  of  the  Navy 
proposes  to  add  one  system  of  records 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 
DATES:  The  addition  will  be  effective  on 
January  3. 1992,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Mrs. 
Gwendolyn  Aitken,  Head.  PA/FOIA 
Branch.  Office  of  the  Chief  of  Naval 
Operations  (OP-09B30),  Department  of 
the  Navy,  The  Pentagon,  Washington, 
DC  20350-2000.  Telephone  (703)  614- 
2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Register  as  follows: 

51  FR  1290ft— Apr.  19. 1986 

51  FR  18086— May  16, 1986  (DON  Compilation 

changes  follow) 
51  FTl  19884— ]une  3, 1986 
61  FR  30377— Aug.  26. 1986 

51  FR  30393  —Aug.  26. 1986 
61  FR  45931— Dec.  23. 1986 

52  FR  2147— Jan.  20,  1987 
52  FR  2149— Jan.  20, 1987 
52  FR  8500— Mar.  18  ,  1987 
52  FR  15530— Apr.  29, 1987 
52  FR  22871— Jun.  15, 1987 

52  FR  45846— Dec.  2. 1987 

53  FR  17240— May  16, 1988 
53  FR  21512— jun.  a  1988 
53  FR  25363— Jul.  6. 1988 
53  FR  39499— Oct.  7. 1988 
53  FR  41224— Oct.  20, 1988 


54  FR  8322— Feb.  28, 1989 
54  FR  14378— Apr.  11, 1989 
54  FR  32682— Aug.  9, 1989 
54  FR  40160— Sep.  291989 
54  FR  41495— Oct.  10. 1989 
54  FR  43453— Oct.  25, 1989 
54  FR  45781— Oct.  31, 1989 
54  FR  48131- Nov.  21, 1989 
54  FR  51784— Dec.  18, 1989 

54  FR  52976— Dec.  26. 1989 

55  FR  21910— May  30, 1990  (Navy  Mailing 

Addresses]  , 

55  FR  37930— Sep.  14. 1990  I 

55  FR  42758— Oct  23, 1990  ' 

55  FR  47508— Nov.  14. 1990 
55  FR  48678— Nov.  21, 1990 

55  FR  53167— Dec.  27, 1990 

56  FR  424— Jan.  4, 1991 

56  FR  12721— Mar.  27, 1991 

56  FR  27503— I'jn.  14. 1991 

56  FR  28144— Jun.  19. 1991 

56  FR  31394— Jul.  10. 1991  (DoD  Updated 

Indexes) 
56  FR  40877— Aug.  16. 1991 
56  FR  46167— Sep.  10, 1991 

A  new  system  report,  as  required  by  5 
U.S.C.  522a(r)  of  the  Privacy  Act.  was 
submitted  on  November  21, 1991.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985  (50  FR  52738, 
December  24, 1985). 

Dated:  November  29, 1991. 
L.M.  Bynum. 

A  lie  mate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense.  > 

NO7230-2 

SYSTEM  NAME: 

NEXCOM  Payroll  Processing. 

SYSTEM  location:  | 

Navy  Exchange  Service  Command 
(NEXCOM),  Naval  Station  New  York 
Staten  Island.  Staten  Island.  NY  10305- 
5097  and  at  all  Navy  Exchanges  located 
in  CONUS,  Subic  Bay,  Guam,  and  japan. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

All  Navy  Exchange  System  employees 
located  in  CONUS,  Subic  Bay,  Guam, 
and  )apan. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Master  Payroll  fdes  and  Leave 
Year  Record  File  will  contain  at  a 
minimum  employee  name,  Social 
Security  Number,  department,  exchange 
number,  payroll  number,  birth  date, 
marital  status,  citizenship,  hire  date, 


adjusted  date  of  hire,  job  grade  and 
step,  employee  category,  pay  basis,  pay 
status  (exempt/nonexempt).  employee 
benefit,  deduction  information. 

AUTHORrrv  FOfI  MAINTCNANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE(S): 

To  maintain  a  data  base  which  will 
permit  the  contractor  to  supply  bi- 
weekly payroll  processing  which 
includes,  but  is  not  limited  to 
preparation  and  issuance  of  time  cards, 
be-weekly  pay  checks  and  pay  check 
stubs,  check  registers  and  payroll 
registers;  preparation  and  issuance  of 
various  bi-weekly,  monthly,  quarterly, 
semi-annual  and  annual  reports; 
establishment  and  maintenance  of 
current  payroll  master  file;  annual 
preparation  and  distribution  of  wage 
and  tax  statements.  Form  W-2;  and. 
payroll  tax  filing  services. 

ROUTINE  USES  OF  RECORDS  MAtNTAINEO  IN 
THE  SYSTEM.  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  P\mPOStt  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETArNINQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  on  computer 
tape. 

RETRIEVABILrrv: 

Name,  Social  Security  Number, 
exchange  number,  and  payroll  number. 

SAFEGUARDS: 

Contractor  facility  is  protected  with 
an  ADT  Alarm  System  which  is  in 
operation  24  hours  per  day,  seven  days 
a  week.  All  rooms  within  the  facility,  as 
well  as  the  entire  perimeter  of  the 
facility,  are  on-line  with  this  system.  All 
alarms  are  wired  to  the  Security 
Company  as  well  as  the  local  police 
station.  The  NEXCOM  data  cannot  be 
obtained  through  any  dial-up  method  by 
other  than  an  authorized  Navy 
Exchange  location. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  by  the 
contractor  for  the  life  of  the  contract 
(three  years  or  more).  Once  contract  is 
complete,  records  are  returned  to 
NEXCOM  where  they  are  maintained 
for  seven  years  and  then  destroyed. 
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SYSTEM  MANAaER(S)  AND  AOORESS: 

Policy  Official:  Commander,  Navy 
Exchange  Service  Command,  Naval 
Station  New  York  Staten  Island,  Staten 
Island,  NY  1030&-5097. 

Record  Holder  Manager:  Comptroller, 
Navy  Exchange  Service  Command, 
Naval  Station  New  York  Staten  Island, 
Staten  Island,  NY  10305-5097. 

NOTIFICATION  PftOCEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Comptroller,  Navy  Exchange  Service 
Command,  Naval  Station  New  York 
Staten  Island,  Staten  Island,  NY  10305- 
5097.  The  request  must  contain 
individual's  full  name  and  Social 
Security  Number  and  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Comptroller, 
Navy  Exchange  Service  Command, 
Naval  Station  Nejw  York  Staten  Island. 
Staten  Island,  NY  10305-5097.  The 
request  must  contain  individual's  full 
name  and  Social  Security  Number  and 
must  be  signed. 

CONTEST1NO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  the 
Secretary  of  the  Navy  Instruction  5211.5; 
32  CFR  part  701;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Timekeeping  management  documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  91-29045  Filed  12-3-91;  8:45  am] 

BILUNG  COOE  3S1(MI1-M 


DEPARTMENT  OF  ENERGY 

Floodplain  and  Wetland  Involvement 
Notification  for  Characterization  and 
Remedial  Actions  at  Hanford  Site; 
Richland,  WA 

agency:  Department  of  Energy  (DOE]. 
action:  Notice  of  floodplain  and 
wetland  involvement. 

summary:  The  DOE  proposes  to  conduct 
characterization  and  remedial  actions 
associated  with  the  cleanup  or 
stabilization  of  contaminated  material  at 
ihe  100  area  and  portions  of  the  200  and 
UOO  area  operable  units  located  along 


the  Columbia  River  at  the  Hanford  Site 
in  Washington.  These  activities  would 
be  conducted  on  areas  that  include 
portions  of  the  wetlands  and  100-year 
floodplain  of  the  Hanford  Reach  of  the 
Columbia  River.  These  characterization 
and  remedial  actions  are  necessary  to 
satisfy  the  applicable  requirements  of 
the  Resource  Conservation  and 
Recovery  Act  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  Characterization 
would  involve  biological,  archeological. 
geological  and  geophysical  studies  to 
characterize  the  flora  and  fauna, 
cultural  resources,  soil,  groundwater 
and  surface  water  in  the  area  in  order  to 
identify  the  nature  and  extent  of  any 
contamination  that  may  have  resulted 
from  Hanford  site  operations.  Remedial 
actions  could  involve  the  removal  of 
previously  utilized  facilities  or  sources 
of  further  contamination  discovered 
during  the  characterization  studies  and 
remediation  of  contaminated  soil, 
vegetation,  ground  water  and  surface 
water.  Specific  remedial  actions  that 
might  be  conducted  in  response  to 
contamination  encountered  during  the 
characterization  studies  could  include, 
but  are  not  limited  to,  removal  of 
previously  utilized  facilities  now  located 
in  the  floodplain.  groundwater  pumping 
and  treatment,  removal  or  isolation  of 
contaminated  soils,  surface  water,  or 
vegetation.  These  activities  would  be 
conducted  in  a  manner  that  avoids  or 
minimizes  the  impacts  to  the  floodplain 
or  wetlands.  In  accordance  with  the 
DOE  regulations  for  compliance  with 
floodplain/wetland  environmental 
review  requirements  (10  CFR  part  1022). 
DOE  will  prepare  a  floodplain  and/or 
wetland  assessment  for  each  operable 
unit.  For  activities  that  would  occur  in 
the  floodplain  DOE  will  publish  a 
Statement  of  Findings.  Maps  and  further 
information  are  available  from  DOE  at 
the  address  shown  below. 
DATES:  Any  comments  are  due  on  or 
before  December  19, 1991. 

ADDRESSES:  Send  comments  to:  Ms.  Julie 

Erickson,  DOE  Field  Office.  Richland. 

Richland.  Washington  99352,  telephone 

(509)  376-3603.  Fax  comments  to:  (509) 

376-7818. 

Paul  D.  Grimm. 

Principal  Deputy  Assistant  Secretary  for 

Environmental  Restoration  and  Waste 

Management. 

[FR  Doc.  91-29086  Filed  12-3-91;  8:45  am] 
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Award  of  a  Grant;  Noncompetitive 
Financial  Assistance 

agency:  DOE  Field  Office.  Nevada. 


ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.14(e)(1).  it 
intends  to  award  a  noncompetitive 
financial  assistance  grant  to  the  state  of 
Mississippi  to  provide  abstractors  and 
data  coders  for  a  descriptive 
epidemiological  study  in  Lamar  County, 
Mississippi. 

This  award  will  provide  funds  for 
data  collection  for  a  descriptive 
epidemiological  study  in  the  area  of  the 
Tatum  Salt  Dome  Test  Site  in  Lamar 
County,  Mississippi. 

The  state  of  Mississippi  will  compile 
data,  abstract  data  and  code 
information,  and  provide  review  of  the 
protocol  for  the  study  and  final 
epidemiological  report. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of 
Mississippi  because  the  applicant  is  a 
unit  of  government,  and  the  activity  to 
be  supported  is  related  to  performance 
of  a  governmental  function  within  the 
subject's  jurisdiction,  thereby  precluding 
DOE  provisions  of  support  to  another 
entity. 

The  term  of  this  grant  is  for  one  year 
and  will  commence  December  1. 1991. 
and  end  November  30. 1992.  The  total 
estimated  cost  of  this  award  is  $50,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

DOE  Field  Office,  Nevada,  ATTN: 
Donald  R.  Elle.  P.O.  Box  98518.  Las 
Vegas.  Nevada  8919^-8518. 

Issued  in  Las  Vegas,  Nevada  on  November 
12, 1991. 

Nick  C.  Aquilina, 

Manager.  DOE  Field  Office,  Nevada. 
[FR  Doc.  91-29087  Filed  12-3-91;  8:45  am] 
BIIXINO  COOE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL85-19-118] 

Nooksack  River  Basin,  WA;  Availability 
of  Environmental  Assessment 

November  26, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Commission's  staff 
reviewed  the  applications  for  license  for 
the  Nooksack  Falls  Project  No.  3721. 
Boulder  Creek  Project  No.  4270. 
Deadhorse  Creek  Project  No.  4282. 
Canyon  Creek  Project  No.  4312.  Wells 
Creek  Project  No.  4628.  Glacier  Creek 
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action:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.14(e)(1),  it 
intends  to  award  a  noncompetitive 
financial  assistance  grant  to  the  state  of 
Mississippi  to  provide  abstractors  and 
data  coders  for  a  descriptive 
epidemiological  study  in  Lamar  County, 
Mississippi. 

This  award  will  provide  funds  for 
data  collection  for  a  descriptive 
epidemiological  study  in  the  area  of  the 
Tatum  Salt  Dome  Test  Site  in  Lamar 
County,  Mississippi. 

The  state  of  Mississippi  will  compile 
data,  abstract  data  and  code 
information,  and  provide  review  of  the 
protocol  for  the  study  and  final 
epidemiological  report. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of 
Mississippi  because  the  applicant  is  a 
unit  of  government,  and  the  activity  to 
be  supported  is  related  to  performance 
of  a  governmental  function  within  the 
subject's  jurisdiction,  thereby  precluding 
DOE  provisions  of  support  to  another 
entity. 

The  term  of  this  grant  is  for  one  year 
and  will  commence  December  1, 1991, 
and  end  November  30, 1992.  The  total 
estimated  cost  of  this  award  is  $50,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

DOE  Field  Office,  Nevada,  ATTN: 
Donald  R.  Elle,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8518. 

Issued  in  Las  Vegas,  Nevada  on  November 
12, 1991. 

Nick  C.  Aquilina, 

Manager.  DOE  Field  Office,  Nevada. 
(FR  Doc.  91-29087  Filed  12-3-91;  8:45  am) 
BILUNG  COOE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL85-19-118] 

Nooksack  River  Basin,  WA;  Availability 
Of  Environmental  Assessment 

November  26, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Commission's  staff 
reviewed  the  applications  for  license  for 
the  Nooksack  Falls  Project  No.  3721, 
Boulder  Creek  Project  No.  4270, 
Deadhorse  Creek  Project  No.  4282, 
Canyon  Creek  Project  No.  4312,  Wells 
Creek  Project  No.  4628.  Glacier  Creek 


Project  No.  4738  located  on  the  North 
Fork  Nooksack  River,  and  the 
application  for  exemption  from  licensing 
for  the  Canyon  Lake  Project  No.  9231 
located  on  the  Middle  Fork  Nooksack 
River,  in  Whatcom  County.  Washington, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  seven  proposed 
projects.  In  the  EA  the  staff  analyzed  the 
potential  for  contributing  to  cumulative 
adverse  environmental  impacts  and  has 
concluded  that  all  seven  projects  be 
processed  together  in  a  single 
environmental  document  that  addresses 
both  cumulative  and  site-specific 
impacts  on  the  basin. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
Room  3104,  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 
Lois  D.  CashelL 
Secretary. 
(FR  Doc.  91-29018  Filed  12-3-91;  8:45  am) 

BIUJNG  COOe  (Tir-AI-M 


(Docket  Nos.  CP91-780-000  and  -002; 
CP91-2322-O00  and  -002] 

Northwest  Pipeline  Corporation;  Palute 
Pipeline  Co.,  Supplemental  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  for  the  Proposed  Northwest 
Pipeline  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

November  29. 1991. 
Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
will  prepare  an  environmental  impact 
statement  (EIS)  on  the  facilities 
proposed  in  the  above  referenced 
dockets.  The  purpose  of  this  notice  is  to 
notify  interested  parties  of  the  change  in 
scope  of  the  project  proposed  by 
Northwest  Pipeline  Corporation 
(Northwest)  and  the  inclusion  of  the 
facilities  proposed  by  Paiute  Pipeline 
Company  (Paiute)  in  the  EIS  currently 
being  prepared  by  the  FERC  for  the 
Northwest  Pipeline  Expansion  Project. 
The  projects  proposed  by  the  two 
applicants  will  be  referred  to 
collectively  as  the  Northwest  Pipeline 
Expansion  Project. 

Northwest  and  Paiute,  pursuant  to 
section  7(b)  and  7(c)  of  the  Natural  Gas 
Act  and  18  CFR  157.7(a)  and  157.18  of 
the  Commission's  regulations,  are  each 
seeking  a  certificate  of  public 
convenience  and  necessity  for 
authorization  to  construct  and  operate 
certain  pipeline  and  appurtenant 
facilities  in  order  to  transport  natural 
gas  from  both  domestic  and  Canadian 


sources  to  various  locations  in  the 
western  United  States. 

On  February  13.- 1991  the  FERC  issued 
a  notice  of  intent  to  prepare  an  EIS  and 
requested  comments  on  the  scope  of 
environmental  issues  (NOI)  for  a  project 
proposed  by  Northwest.  This  proposal 
included  approximately  625.7  miles  of 
new  loop  and  replacement  pipeline  in  29 
major  segments,  approximately  148,250 
horsepower  (hp)  of  new  and  additional 
compression  at  21  sites,  and  various 
other  related  facilities  to  be  located  in 
Washington.  Oregon,  Idaho.  Wyoming, 
Utah,  and  Colorado.'  Subsequently, 
Northwest  filed  an  amendment  to  its 
application  of  October  7, 1991  to  delete 
some  of  these  facilities  in  Wyoming. 
Utah,  and  Colorado. 

Partially  as  a  result  of  the 
abovementioned  expansion  of 
Northwest's  system,  Paiute  filed  an 
application  and  amendment,  on  June  21, 
1991  and  October  21, 1991,  respectively, 
for  authorization  to  construct  and 
operate  facilities  necessary  to  expand 
its  existing  natural  gas  transmission 
system  capacity  by  59.450  thousands 
cubic  feet  per  day  (Mcfd).  Of  the  total, 
31,285  Mcfd  would  be  delivered  to 
Paiute  from  Northwest  at  the  Idaho/ 
Nevada  border  and  would  be 
transported  to  various  locations  in  the 
Reno,  Nevada  area. 

By  this  notice,  the  FERC  staff  is 
requesting  comments  on  the  scope  of  the 
analysis  of  the  Paiute  facilities  that 
should  be  conducted  for  this  EIS. 
Comments  should  focus  on  potential 
environmental  effects,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  mitigate 
adverse  impact.  Written  comments  must 
be  submitted  by  December  13, 1991  in 
accordance  with  the  instructions 
provided  at  the  end  of  this  notice. 

Proposed  Action  |       I 

As  currently  proposed.  Northwest's 
project  consists  of  378  miles  of  various 
diameter  pipeline  loop  and  114,070  hp  of 
new  and  additional  compression  at  17 
sites,  as  well  as  the  related  metering  and 
communication  facilities  (see  tables  1 
and  2,  and  figures  1  and  2).*  Northwest's 
amended  application  primarily  involved 
the  elimination  of  all  proposed  pipeline 
facilities  south  of  Muddy  Creek, 
Wyoming.  Most  notably,  both  the  Baxter 
Pass  Loop,  which  involved  a  68.7-mile 


'  A  pipeline  loop  is  a  segment  of  pipeline  which  it 
usually  installed  adjacent  to  an  existing  pipeline 
and  connected  to  it  at  both  ends.  The  loop  allows 
more  gat  to  be  moved  through  the  pipeline  system 
at  the  location  in  which  the  loop  is  installed. 

*  Figures  1,  2  and  3  are  not  being  printed  in  tlie 
Federal  Register,  but  copies  are  available  from  the 
Commission  s  Public  Refereoce  Brmnch  at  (202)  20S- 
1371. 


deviation  from  its  existing  right-of-way 
in  Colorado  and  Utah,  and  the  Cahone 
South  Loop  in  Montezuma  County, 
Colorado  have  now  been  deleted  from 
the  project,  thereby  eliminating  many  of 
the  important  environmental  issues  that 
had  been  identified  in  those  areas.  The 
changes  in  Northwest's  proposed  project 
did  not  include  any  modifications  of 
construction  procedures  or  land 
requirements  from  those  reported  in  the 
original  NOI;  therefore,  they  will  not  be 
repeated  here. 

The  general  location  of  Paiute's 
facilities  proposed  in  Docket  Nos.  CP91- 
2322-000  and  -002  are  shown  on  figure  3. 
A  listing  of  the  pipeline  and 
compression  facilities  is  provided  in 
tables  1  and  2.  The  proposed  facilities 
would  include  3.3  miles  of  new  8-inch 
and  10-inch-diameter  loop  and 
replacement  pipeline  near  Lake  Tahoe, 
38i7  miles  of  12-inch-diameter  loop 
pipeline  along  Paiute's  Reno  and  Elko 
la^rals.  the  requahfication  of  31.9  miles 
of  existing  pipeline  on  its  Carson  lateral 
near  Carson  City,  Nevada  tu  allow  a 
higher  operating  pressure,  the 
modification  of  three  existing 
compressor  stations  along  Paiute's 
existing  mainline  system,  and  the 
installation  of  a  300-hp  compressor  on 
the  proposed  Elko  lateral  loop  near  Elko, 
Nevada.  Paiute's  system  expansion 
would  also  include  the  installation, 
relocation,  replacement,  and/or 
upgrading  of  various  pressure  regulating, 
measurement,  and  delivery  point 
facilities  on  its  system.  The  total 
estimated  cost  of  the  Paiute  expansion 
project  is  $18.7  million. 

Land  Requirements 

All  of  Paiute's  proposed  new  pipeline 
facilities  would  be  installed  within 
existing  pipeline  easements  and/or 
highway  rights-of-way.  Although  no 
additional  operational  rights-of-way 
would  be  required  for  this  project,  some 
additional  temporary  construction 
rights-of-way  would  be  disturbed. 
Construction  of  new  pipeline  for  the 
North  Tahoe  Loop  and  the  South  Tahoe 
Loop  would  utilize  only  existing  paved 
road  surfaces  and  shoulders.  Paiute's 
proposed  requalification  of  portions  of 
its  Carson  Lateral  would  require  the 
hydrostatic  testing  of  each  pipeline 
segment.  Land  disturbance  would  be 
confined  within  the  existing  operational 
rights-of-way. 

Most  of  the  aboveground  facilities 
that  would  be  modified  would  not 
require  disturbance  of  any  land  outside 
the  existing  sites.  However,  expansion 
of  two  of  the  existing  compressor 
stations  would  each  require 
approximately  0.15  acre  of  additional 
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property.  The  temporary  compressor 
facility  proposed  on  the  Elko  Lateral 
would  require  a  50-foot  by  50-foot  (0.6 
acre)  area  completely  within  the 
boundaries  of  the  existing  operational 
right-of-way.  Construction  and 
operation  of  the  five  new  pressure 
regulating  stations  would  require  0.02 
acre  for  each  station,  confined  to  the 
existing  rights-of-way. 

Perennial  streams,  major  washes,  and 
intermittent  streams  would  be  crossed 
using  backhoe-type  equipment  and 
would  require  additional  temporary 
work  areas  up  to  100  feet  wide  and 
averaging  100  feet  in  length.  These  work 
areas  would  be  located  a  minimum  of  50 
feet  from  the  streambanks. 

Construction 

As  with  Northwest's  proposed 
facilities,  Paiute's  facilities  would  be 
constructed,  operated  and  maintained  in 
accordance  with  the  U.S.  Department  of 
Transportation  regulations  and  other 
applicable  Federal  and  state  regulations. 
However,  Paiute  has  proposed 
additional,  site-specific  procedures  for 
the  construction  of  its  facilities. 

Specifically,  Paiute  has  indicated  that 
prior  to  construction  the  right-of-way 
would  be  staked  along  its  centerline  and 
exterior  boundaries.  The  staking  would 
remain  in  place  throughout  construction 
and  until  final  grading  and  cleanup  is 
completed.  Clearing  of  the  right-of-way 
would  be  done  using  bulldozers  and 
other  grading  equipment.  Next,  a  trench 
would  be  excavated  8  to  10  feet  from 
existing  pipeline.  Double  ditching 
techniques  would  be  used  to  separate 
-  topsoil  from  subsoil,  which  would  be 
stored  in  separate  piles  on  the  non- 
working  side  of  the  trench.  The  depth  of 
the  trench  would  vary  with  conditions 
encountered.  The  minimum  cover  over 
the  pipeline  would  be  at  least  36  inches, 
except  in  consolidated  rock  where 
minimum  cover  would  be  at  least  24 
inches. 

After  ditching  is  complete,  the  pipe 
sections  would  be  strung  along  the 
trench,  bent  to  conform  to  the  contour  of 
the  trench,  aligned,  welded,  and 
radiographically  inspected.  Prior  to 
lowing  the  welded  pipeline  joints  into 
the  trench,  screened  native  material,  or 
imported  material  where  necessary 
would  be  placed  in  the  trench  as 
"bedding."  The  pipeline  would  be  laid  in 
the  trench,  followed  by  backfill  of 
native,  unscreened  material. 

After  backfilling  and  testing  is 
complete,  all  waste  material  would  be 
cleaned  up  and  removed  from  the  site 
prior  to  the  final  grading.  The  right-of- 
way  would  be  graded  to  original 
contours  and  the  excess  trench  material 
would  be  spread  evenly  across  the  right- 


of-way  surface.  Water  bars  would  be 
constructed  as  needed  to  control 
erosion.  Reseeding  of  the  right-of-way 
would  be  conducted  according  to  land 
managing  agency  or  landowner 
specifications  during  the  next  seeding 
seasons  after  construction.  Where  the 
right-of-way  intersects  public  roads, 
earthen  berms  or  rock  piles  would  be 
constructed  on  the  right-of-way,  where 
requested,  to  control  its  unauthorized 
use  by  off-road  vehicles. 

Areas  of  rugged  topography  would 
require  cut  and  fill  construction 
techniques  where  sidehill  slopes  would 
be  cut  by  a  bulldozer  to  create  a  stable, 
level  workpad.  Following  construction, 
the  sidehill  would  be  restored  to  original 
profiles,  withe  the  fill  stabilized  with 
vegetation  or  other  appropriate 
stabilization  measures.  In  areas  of 
shallow  bedrock,  blasting  may  be 
required  for  grading  or  trenching.  All 
blasting  would  be  conducted  during 
daylight  hours  and  would  not  begin  until 
occupants  of  nearby  buildings, 
residences,  and  places  of  business,  and 
area  ranchers  have  been  notified. 

Streams  would  be  dry-crossed  using  a 
flume  technique  to  minimize  turbidity 
and  maintain  adequate  streamflow. 
Paiute  has  indicated  that  streamflows 
would  be  maintained  at  all  times,  and 
banks  would  be  reclaimed  to  their 
original  profiles  and  stabilized  to 
minimize  erosion.  Upon  completion  of 
the  crossing,  any  water  diversions 
would  be  removed  to  prevent  trapping 
or  stranding  of  fish. 

All  road  crossings  would  be 
constructed  in  compliance  with  the 
crossing  requirements  of  the  state, 
county,  or  city  under  whose  jurisdiction 
the  crossing  permit  is  issued.  Roadways 
would  be  open  cut  or  bored,  depending 
on  the  determination  of  the  appropriate 
regulatory  agency.  Where  agency 
regulations  disallow  open  cutting,  the 
road  crossing  would  be  constructed  by 
boring  at  a  minimum  depth  of  4  to  5  feet 
under  the  road  surface. 

Cooperating  Agencies 

The  following  Federal  agencies  are 
cooperating  agencies  in  the  production 
of  the  EIS:  Department  of  Ariculture: 
U.S.  Forest  Service.  Department  of  the 
Interior:  Bureau  of  Indian  Affairs, 
Bureau  of  Land  Management. 

Any  other  Federal,  state,  or  local 
agencies  desiring  cooperating  agency 
status  should  send  a  request  describing 
how  they  would  like  to  be  involved  to 
Ms.  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission.  The 
request  should  reference  Docket  Nos. 
CP91-2322-000  and  -002  and  should  be 
received  by  December  13, 1991.  An 
additional  copy  of  the  request  should  be 


sent  to  the  FERC  project  manager 
identified  at  the  end  of  this  notice. 

Scoping  and  Comment  Procedures 

Comments  are  solicited  on  any  topics 
of  environmental  concern  to  residents 
and  others  in  the  project  area.  After 
comments  in  response  to  this  notice  are 
received  and  analyzed  and  the  various 
issues  investigated,  the  staff  will 
prepare  an  EIS  for  the  Northwest 
Pipeline  Expansion  Project.  The  EIS  will 
be  based  on  the  FERC  staffs 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  these  proceedings. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
libraries,  newspapers,  parties  in  the 
proceeding,  and  other  interested 
individuals.  Written  comments  will  be 
used  to  help  identify  significant  issues 
or  concerns  related  to  the  proposed 
actions,  to  determine  the  scope  of  the 
issues,  and  to  identify  and  eliminate 
from  detailed  study  the  issues  that  are 
not  significant.  All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  and  rationale. 
Written  comments  must  be  filed  on  or 
before  December  13. 1991,  reference 
Docket  Nos.  CP91-2322-000  and  -002. 
and  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426.  A  copy  of  these 
comments  should  also  be  sent  to  the 
project  manager  identified  below. 
The  draft  EIS  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  libraries,  and  the  parties  in 
this  proceeding.  As  noted  in  the 
previous  NOI,  45  days  will  be  allotted 
for  comment  on  the  draft  EIS. 

After  comments  on  the  draft  EIS  are 
reviewed,  any  new  issues  are 
investigated,  and  modifications  are 
made  to  the  draft  EIS,  a  final  EIS  will 
then  be  published  by  the  staff  and 
distributed.  The  final  EIS  will  contain 
the  staffs  responses  to  comments 
received  on  the  draft  EIS. 

Organizations  and  individuals 
receiving  this  Federal  notice  have  been 
selected  to  ensure  public  awareness  of 
this  project  and  public  involvement  in 
the  review  process  under  the  National 
Environmental  Policy  Act  and  to  ensure 
the  FERC's  compliance  with  section  106 
of  the  National  Historic  Preservation 
Act.  The  draft  EIS  for  the  Northwest 
Pipeline  Expansion  Project  will  be  sent 
automatically  to  the  appropriate  state 
and  Federal  agencies,  libraries  in  the 


Bsday.  December  4,  1991  /  Notices 


s  would  be 

:ontrol 

right-of-way 

ding  to  land 

iwner 

lext  seeding 

I.  Where  the 

blic  roads, 

>s  would  be 

F-way,  where 

lauthorized 

iphy  would 
iction 

slopes  would 
eate  a  stable, 
construction, 
)red  to  original 
lilized  with 
iriate 
areas  of 
may  be 
nching.  All 
ted  during 
not  begin  until 
lings, 

business,  and 
lotified. 
Tossed  using  a 
ize  turbidity 
reamflow. 
streamflows 
11  times,  and 
i  to  their 
lized  to 
ompletion  of 
[Versions 
/ent  trapping 

Id  be 

B  with  the 
the  state, 
se  jurisdiction 
led.  Roadways 
ed,  depending 
ie  appropriate 
;  agency 
1  cutting,  the 
Qnstructed  by 
th  of  4  to  5  feet 


agencies  are 
he  production 
■  Ariculture: 
irtment  of  the 
1  Affairs, 
lent. 

te,  or  local 
ating  agency 
lest  describing 
e  involved  to 
iry.  Federal 
lission.  The 
Docket  Nos. 
and  should  be 
1, 1991.  An 
quest  should  be 


sent  to  the  FERC  project  manager 
identified  at  the  end  of  this  notice. 

Scoping  and  Comment  Procedures 

Comments  are  solicited  on  any  topics 
of  environmental  concern  to  residents 
and  others  in  the  project  area.  After 
comments  in  response  to  this  notice  are 
received  and  analyzed  and  the  various 
issues  investigated,  the  staff  will 
prepare  an  EIS  for  the  Northwest 
Pipeline  Expansion  Project.  The  EIS  will 
be  based  on  the  FERC  staffs 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  these  proceedings. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
libraries,  newspapers,  parties  in  the 
proceeding,  and  other  interested 
individuals.  Written  comments  will  be 
used  to  help  identify  significant  issues 
or  concerns  related  to  the  proposed 
actions,  to  determine  the  scope  of  the 
issues,  and  to  identify  and  eliminate 
from  detailed  study  the  issues  that  are 
not  significant.  All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  and  rationale. 
Written  comments  must  be  filed  on  or 
before  December  13. 1991,  reference 
Docket  Nos.  CP91-2322-000  and  -002. 
and  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE.. 
Washington,  DC  20426.  A  copy  of  these 
comments  should  also  be  sent  to  the 
project  manager  identified  below. 
The  draft  EIS  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  libraries,  and  the  parties  in 
this  proceeding.  As  noted  in  the 
previous  NOI,  45  days  will  be  allotted 
for  comment  on  the  draft  EIS. 

After  comments  on  the  draft  EIS  are 
reviewed,  any  new  issues  are 
investigated,  and  modifications  are 
made  to  the  draft  EIS,  a  final  EIS  will 
then  be  published  by  the  staff  and 
distributed.  The  final  EIS  will  contain 
the  staffs  responses  to  comments 
received  on  the  draft  EIS. 

Organizations  and  individuals 
receiving  this  Federal  notice  have  been 
selected  to  ensure  public  awareness  of 
this  project  and  public  involvement  in 
the  review  process  under  the  National 
Environmental  Policy  Act  and  to  ensure 
the  FERC's  compliance  with  section  106 
of  the  National  Historic  Preservation 
Act.  The  draft  EIS  for  the  Northwest 
Pipeline  Expansion  Project  will  be  sent 
automatically  to  the  appropriate  state 
and  Federal  agencies,  libraries  in  the 


project  area,  and  those  persons  or 
organizations  who  responded  to  the 
original  NOI  or  attended  one  of  the 
scoping  meetings  held  in  March  1991. 
Other  than  those  persons  mentioned 
above,  only  those  who  return  the 
attached  appendix  to  this  notice  by 
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December  13. 1991  will  receive  a  copy  of 
the  draft  EIS  in  order  to  reduce  printing 
and  mailing  costs.  Anyone  who 
responded  to  the  previous  NOI  need  not 
do  so  a  second  time. 

Additional  information  about  this 
proposed  project  is  available  from  Ms. 


Lauren  O'Donnell.  Project  Manager, 

Federal  Energy  Regulatory  Commission. 

room  7407,  825  North  Capitol  St.,  NE., 

Washington,  DC  20426.  or  call  (202)  208- 

0874. 

Lois  D.  CasheU. 

Secretary. 


Table  1.— Northwest  Pipeline  Expansion  Project  Proposed  Pipeline  Facilities 


Applicant/pipeline  system/proposed  facilities 


f*ORTHWEST; 
Mainline: 

Chehalis  Nortti  Loop 

Washougai  Nortti  Loop.. 
Plymoutti  Soutti  Loop .... 


Burley  North  Loop 

Pocatelio  North  Loop 

Pocatello  South  Loop 

Lava  Hot  Springs  North  Loop.. 
Lava  Hot  Spnngs  South  Loop . 

Soda  Spnngs  Sooth  Loop 

Pegram  South  Loop 


Kemmerer  South  Loop 

Grants  Pass  lateral: 
Washougal  South  Loop.. 


Oregon  City  North  Loop , 

Oregon  City  South  LoQP ~ 

Albany  North  Loop 

Albany  South  Loop 

Klamath  Falls  Lateral: 

Klamath  Falls  Replacement  Una .. 
Nortti  Tacoma  Lateral: 

North  Tacoma  Loop , 

Reno  Lateral: 

Little  Valley  South  Loop 


Total 

PAIUTE: 
Nortti  Tatioe  Lateral: 

North  Tahoe  Loop.. 
Soutti  Tatioe  Lateral: 

South  Tahoe  Loop . 
Reno  Lateral: 

Reno  Loop 

Bko  Lateral: 

Elko  Loop 


Total. 


Pipe 

diameter 

(in) 


30 
30 
24 

24 

24 
24 
24 
24 
24 
24 


24 

20 

20 
16 
12 
10 

6 

10 

16 


8 

10 
12 
12 


Approxi- 
mate 
length 


25.1 
13.9 
14.9 

30.4 
60.9 
14.7 
20.8 
19.6 
15.3 
18.8 


9.0 

7.3 

1.4 
20.2 
23.7 
34.5 

14.8 

0.8 

319 


378.0 

^6 

0.7 

12.4 

26.3 


42.0 


Milepost 
location 


1335.0-1309  9 

12301-1216.2 

1064.0-1063.6 

1062.Zsl048.2 

7126-^22 

668.2-6073 

607.3-592.6 

6*2-567.4 

567.4-547.8 

528  7-513  4 

495  5-4767 


462  4-454.9 

0.0-7.3 

19.6-21.0 

21.1-41.3 

59.7-83.4 

83.5-117.6 

0.0-14.8 

0.0-0.8 

32.9-64.8 


17.2-19.8' 

6.8-7.5 

9.6-22.0 

111.0-137.3 


County.  State 


Thurston/Pierce.  WA 
dark.  WA. 
Umatilla,  OR, 
Benton,  WA. 
Twin  Falls/Cassia.  ID. 
Power/Cassta.  ID. 
Bannock /Power.  ID. 
Bannock,  ID 
Bannock /Canbou.  10. 
Bear  Lake,  ID. 
Bear  Lake,  ID, 
Rich,  UT, 
Lincoln.  WY. 
Lincoln,  WY. 

Clark,  WA. 
Multnomah,  OR. 
Clackamas,  OR. 
Clackamas,  OR 
Linn/Marion.  OR. 
Linn/Lane,  OR. 

Klamath.  OR. 

Pierce,  WA. 

Owytwe.  ID. 


Washoe,  NV 
Douglas,  NV. 
Washoe,  NV. 
Eureka/Elko,  NV. 


>  Scaled  from  U.S.  Geological  Survey  7.5-mlnute  series  topographic  maps  Actual  length  of  pipeline  to  be  installed  wouW  be  slightly  greater  due  to  terrain  relief. 

Table  2.— Northwest  Pipeline  Expansion  Project  Compressor  Stations 


Applicant/pipeline  segment/proposed  facilities 


NORTHWEST; 
Mainline: 

Sumas 

Mt.  Vernon... 
Snohomish  • . 

Willard 

Roosevelt 

Meacham 

Boise 

Buhl 

Burley" 

Pocatello* 


Lava  Hot  Springs*.. 

Soda  Springs* 

Pegram 

Kemmerer  • 


New 
horsepow- 
er 


11,000 
6.500 
8.780 

13.000 
5.500 


Added 
horsepow- 
er 


25.200 
4.390 


4.390 


Milepost 


1484.5 

1440.2 

1394.0 

1175.2 

10976 

1004.0 

802.2 

730.0 

682.2 

607.3 

567.4 

528.7 

495.5 

455.0 


County.  State 


Whatcom,  WA 
Skagit,  WA. 
Snohomish.  WA. 
Skamania,  WA. 
Klickitat,  WA. 
Umatilla.  OR 
Ada.  ID. 
Twin  Falls,  ID. 
Cassia,  ID. 
Power.  ID. 
Banrtock.  ID. 
Bear  Lake,  ID. 
Bear  Lake,  ID. 
Lincoln.  WY. 
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Table  2.— Northwest  Pipeline  Expansion  Project  Compressor  Stations— Continued 


A()plicant'pipetine  segment/proposed  facilities 


Muddy  Cfeek 

Green  Rwef ' 

Cisco 

Moat) 

Pleasant  View 

Grants  Pass 

Winchester 

Spokane 

Mesa 

Reno 

Uttle  Valley 

Owyhee 

Stamfield  Interconnect 

Stanfield ~. 


Total 

PAIUTE; 
Uainlir)e: 

Paradise 

Winnemucca.. 

Rye  Patch 

Loveicck ' 

Elko  Lateral 
Elko' 


Total. 


horeapow- 

ar 


11.000 
8.780 
1.350 
1,350 


1.350 


68.610 


300 


300 


Added 
horsepow- 
er 


4,390 


4,390 


1.350 
1,350 


45.460 


» 1.305 
'3.716 
'1.749 


6.772 


Mtlepost 


437.7 
391.9 
184.3 
127.6 
61.6 

62.2 

47.3 

32.9 
84.3 

1048.2 


County,  Stat* 


Lincoln,  WY. 
Sweetwater,  WY. 
Grand,  UT. 
San  Juan.  UT. 
Montezuma.  CO. 

Douglas,  OR. 

Franklin.  WA. 

Owyhee,  10. 
Owyhee,  ID. 

Umatilla,  OR. 


Humtsoidt.  NV. 
Hu(nt>oMt.  NV. 
Pershing,  NV. 
Pershing,  NV. 

Elko.  NV. 


•  Only  piping  modificationa  are  proposed  for  these  statwns.  No  changes  in  compression  have  been  proposed  .„     ^    ,.,  

'Horsepower  added  includes  increases  from  the  upfsting  of  existing  compressors,  and  the  transfer  of  an  existng  1.140-hp  compressor  from  the  Winnemucca 

'  A  compressor  was  added  at  this  statioo  urtder  an  emergency,  temporary  certificate  issued  t>y  the  FERC.  Consequently,  it  will  not  be  addressed  further  in  the 

EIS. 

*  The  Elko  Compressor  Faaiity  is  proposed  to  be  a  temporary  installation,  lasting  from  2  to  3  years. 


UMI 


IFR  Doc.  91-29012  Filed  12-3-91;  8:45  am) 
BiaiNG  cooc  trir-oi-M 

[Docket  No.  EL85-19-119] 

Skagit  River  Basin,  Washington; 
Availability  of  Environmental 
Assessment 

November  27, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Commission's  staff 
reviewed  the  applications  for  license  for 
the  Skagit  River  Project  (No.  553), 
Anderson  Creek  Project  (No.  10416), 
Bear  Creek  Project  (No.  10371),  Rocky 
Creek  Project  (No.  10311),  Jackman 
Creek  Project  (No.  10269),  Irene  Creek 
Project  (No.  10100).  Jordan  Creek  Project 
(No.  9787),  Boulder  Creek  Project  (No. 
6984).  Diobsud  Creek  Project  (No.  4437), 
Rocky  Creek  Project  (No.  4376),  Thunder 
Creek  Project  (No.  3913)  and  the  Olson 
Creek  Project  (No.  10141)  located  in  the 
Skagit  River  Basin,  Skagit  County, 
Washington,  and  has  prepared  an 
Eiivironmental  Assessment  (EA)  that 
a.ssessed  potential  cumulative  impacts 
from  the  twelve  proposed  projects.  In 
the  EA,  the  staff  analyzed  the  potential 
for  the  projects  to  contribute  to 


cumulative  adverse  environmental 
impacts  and  has  concluded  that  three 
projects  would  not  contribute  to 
cumulative  impacts  and  nine  projects 
would.  The  three  projects  that  would  not 
contribute  to  cumulative  impacts  will 
have  separate  EA's  prepared  for  them. 
The  other  nine  projects  that  were 
determined  would  contribute  to 
ciunulative  impacts  will  be  analyzed  in 
a  single  environmental  document  that 
addresses  both  cumulative  and  site- 
specific  impacts  of  the  projects  on 
resources  within  the  basin. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
Room  3104. 941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29009  Filed  12-3-91;  8:45  am] 

BtLUNQ  CODE  S717-01-M 

f_ 

[Docket  No.  TQ92-2-24-002] 

Equitrans,  Inc.;  Proposed  Change  in 
FERC  Gas  Tariff 

November  26. 1991. 

Take  notice  that  Equitrans.  Inc. 
(Equitrans)  on  November  13, 1991 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  alternative 
tariff  sheet  to  its  FERC  Ga^  Tariff, 


Original  Volume  No.  1,  to  become 
effective  December  1. 1991. 

Substitute  Alternative  Thirty-First  Revised 
Sheet  No.  10 

This  filing  is  intended  to  replace 
Equitrans'  alternate  tariff  sheet  filed  on 
October  30, 1991  in  Docket  No.  TQ92-2- 
24-000.  and  Equitrans  states  that  the 
earlier  tariff  sheet  is  withdrawn. 

This  filing  corrects  surcharge 
adjustment  rates  for  the  demand  and 
commodity  component  of  Rate  Schedule 
PLS  to  reflect  the  pending  certificate 
before  the  Commission  in  Docket  No. 
CP92-109-000,  to  provide  firm  sales 
service  of  up  to  50,000  dekatherm  (Dth) 
per  day  of  natural  gas  to  Texas  Eastern 
Transmission  Corporation  during  the 
winter  season  of  November  through 
March,  according  to  Equitrans. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  ser\'ed  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  §S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  3, 1991.  Protests  will  be 


5sday,  December  4,  1991  /  Notices 


:CT  Compressor  Stations— Continued 
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47.3 
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50 
50 

32.9 
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1046.2 
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Original  Volume  No.  1,  to  become 
effective  December  1, 1991. 

Substitute  Alternative  Thirty-First  Revised 
Sheet  No.  10 

This  filing  is  intended  to  replace 
Equitrans"  alternate  tariff  sheet  filed  on 
October  30, 1991  in  Docket  No.  TQ92-2- 
24-000,  and  Equitrans  states  that  the 
earlier  tariff  sheet  is  withdrawn. 

This  filing  corrects  surcharge 
adjustment  rates  for  the  demand  and 
commodity  component  of  Rate  Schedule 
PLS  to  reflect  the  pending  certificate 
before  the  Commission  in  Docket  No. 
CP92-109-000,  to  provide  firm  sales 
service  of  up  to  50.000  dekatherm  (Dth) 
per  day  of  natural  gas  to  Texas  Eastern 
Transmission  Corporation  during  the 
winter  season  of  November  through 
March,  according  to  Equitrans. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  3. 1991.  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  service  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-29013  Filed  12-3-91:  8:45  am] 

KLUNG  COOE  6717-01-M 


[Docket  Nos.  RP91-187-000  and  CP91- 
2446-0001 

Florida  Gas  Transmission  Co.;  Informal 
Settlement  Conference 

November  26, 1991. 

Take  notice  that  a  conference  will  be 
convened  in  the  above-referenced 
proceedings  on  December  11, 1991.  at  10 
a.m.,  and  continuing  at  this  same  time 
on  December  12  and  13, 1991.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N'E., 
Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
issues  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Warren  C.  Wood  (202)  208-2091 
or  Donald  Williams  (202)  208-0743. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29019  Filed  12-3-81:  8:45  am] 

BILLING  COOE  6717-01-M 

(Docket  No.  ER91-635-000] 
Pennsylvania  Power  &  Light  Co.;  Filing 

November  27. 1991. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  on  November  20, 1991, 
tendered  for  filing  an  executed  Second 
Supplemental  Agreement  implementing 
a  Second  Revised  Exhibit  A  to  an 
executed  Transmission  Service 
Agreement  (Agreement),  dated  as  of 
June  20, 1991,  between  PP&L  and 
Continental  Energy  Associates  (CEA). 
The  Agreement  was  previously 
submitted  for  Commission  approval  in 
this  docket  on  September  11, 1991.  The 
Agreement  sets  forth  the  terms  and 
conditions  under  which  PP&L  will 
transmit  electric  output  fi-om  CEA's 
cogeneration  facility  in  the  Humboldt 


Industrial  Park,  Huzleton,  Pennsylvania 
to  Public  Service  Electric  &  Gas 
Company  for  delivery  and  sale  to 
Consolidated  Edison  Company  (Con  Ed). 
The  effect  of  the  revised  exhibit  A  is  to 
reduce  the  transmission  rate  from  $2.65 
per  Kw  per  month  to  $1.73  per  Kw  per 
month,  based  on  a  new  transmission 
charge  study  by  PP&L  using  data 
provided  in  PPL's  most  recent  wholesale 
rate  filing  in  Docket  No.  ER91-322-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  upon  commencement  of  CEA's 
energy  sales  to  Con  Ed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  , 

Secretary. 

[FR  Doc.  91-29011  Filed  12-3-91:  8:45  am] 
BILUNQ  COOE  6717-01-M 


[Docket  No.  CP92-202-000] 

Gas  Company  of  New  Mexico  a 
Division  of  Public  Service  Company  of 
New  Mexico;  Northwest  Pipeline 
Corporation;  Transwestern  Pipeline 
Co.;  Application 

November  27, 1991. 

Take  notice  that  on  November  20, 
1991,  Gas  Company  of  New  Mexico 
(GCNM),  2444  Louisiana,  NE., 
Albuquerque,  New  Mexico  87110, 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  58900,  Salt  Lake 
City,  Utah  84158  and  Transwestern 
Pipeline  Company  (Transwestern)  1400 
Smith  Street.  P.O.  Box  1188,  Houston. 
Texas  77251,  collectively  referred  to  as 
Applicants,  jointly  filed  an  application 
in  Docket  No.  CP92-202-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
limited  jurisdictional  certificate  of  public 
convenience  and  necessity  authorizing 
GCNM  to  acquire  certain  natural  gas 


facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

GCNM  request  authorization  to 
acquire  approximately  a  one-third  (Vs) 
undivided  interest  in  certain  natural  gas 
facilities  to  be  constructed  by 
Transwestern  and  Northwest  in  San 
)uan  County.  New  Mexico  (hereinafter 
referred  to  as  the  ("Blanco  Hub"). 
GCNM  also  requests  that  the 
authorization  be  granted  effective  prior 
to  December  15, 1991,  the  date  Blanco 
Hub  is  expected  to  be  placed  in  service. 
If  the  Commission  has  not  granted  such 
operation  prior  to  the  date  the  Blanco 
Hub  is  placed  in  service,  Northwest  and 
Transwestern  request  that  the 
Commission  either  determine  that  no 
abandoninent  authorization  is  required 
or  issue  an  order  permitting  and 
approving  the  abandonment  by  each  of 
them  approximately  one-half  ( V4)  of  the 
undivided  interest  that  is  to  be 
transferred  to  GCNM. 

GCNM  further  requests  that  the 
Commission  (1)  determine  that  GCNM 
may  own  and  utilize  its  share  of  the 
Blanco  Hub  facilities  without 
jeopardizing  its  Hinshaw  exemption;  (2) 
authorize  GCNM  to  participate  in  any 
additional  construction  or  changes  that 
Northwest  and  Transwestern  are 
authorized  to  make  under  their 
respective  blanket  authorizations  to  the 
same  extent  as  if  GCNM  held  such 
blankets;  and  (3)  waive  all  reporting, 
filing  and  accounting  requirements 
associated  with  ownership  and 
operation  of  interstate  pipeline  facilities. 

GCNM  states  that  it  has  contracts  to 
purchase  natural  gas  that  is  processed  in 
various  processing  plants  located  in  San 
Juan  County,  New  Mexico  and  that  the 
most  efficient  method  for  GCNM  to 
attach  those  supplies  to  its  facilities  in 
the  area  is  to  acquire  an  undivided 
interest  in  the  Blanco  Hub  facilities  that 
are  being  constructed  by  Transwestern 
and  Northwest  pursuant  to  the  blanket 
facilities  certificates  held  by 
Transwestern  and  Northwest.  GCNM 
states  that  if  it  did  not  participate  in  the 
Blanco  Hub  facilities,  in  order  to  achieve 
equivalent  operational  fiexibiliiy  and  to 
transport  its  gas  on  an  economic  basis, 
GCNM  would  have  to  duplicate  the 
Blanco  Hub  facilities  by  constructing  its 
own  intrastate  facilities,  which  would 
not  be  subject  to  Commission 
jurisdiction.  GCNM  states  that  its 
participation  in  the  Blanco  Hub  would 
be  more  economical  than  construction  of 
duplicate  facilities  and  would  provide 
environmental  benefits  by  eliminating 
unnecessary  duplication  of  facilities. 
GCNM  further  states  that  the  benefit  of 
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the  cost  reduction  due  to  GCNM's 
participation  in  the  Blanco  Hub  will 
accrue  to  both  interstate  and  intrastate 
markets  and  that  both  intrastate  and 
interstate  customers  will  benefit  from 
the  greater  efficiencies  in  movement  of 
gas  by  transportation,  exchange,  or 
displacement  afforded  by  the  integrated 
hub. 

GCNM  states  that  each  of  the 
companies  would  utilize  its  interest  in 
the  facilities  as  part  of  its  general 
system  and  to  recover  costs  associated 
with  the  facilities  on  a  rolled-in  basis. 
GCNM  also  states  that  none  of  the 
companies  propose  to  charge 
incremental  rates  for  transportation  of 
gas  throijgh  the  Blanco  Hub  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  9. 1991.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell 
Secretary. 
(PR  Doc.  91-29010  Filed  12-3-91;  8:45  am] 

BILLMO  CODE  •717-01-11 


(Docket  No.  RP69-141-006] 

Sea  Robin  Pipeline  Co.;  Compliance 
FHing 

November  26. 1991. 

Take  notice  that  Sea  Robin  Pipeline 
Company  (Sea  Robin)  on  November  6, 
1991.  tendered  for  filing  First  Revised 
Sheet  No.  4D  to  Original  Volume  1  of  its 
FERC  Gas  Tariff,  proposed  to  be 
effective  December  6, 1991. 

Sea  Robin  states  that  it  is  submitting 
this  tariff  sheet  in  compliance  with 
Ordering  Paragraph  (B)  of  the 
Com.mission's  Order  dated  October  7, 
1991.  in  Docket  No.  RP89-141-000.  to 
reconcile  the  eligible  costs  claimed  by  it 
in  its  take-or-pay  cost  recovery  filing. 

Sea  Robin  states  that  copies  of  the 
foregoing  document  were  served  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  ^nd  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  3, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-29020  Filed  12-3-«l:  8:45  am] 
BlUiNG  COOE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-89-NG] 

Aectra  Refining  and  Marketing,  Inc.; 
Application  To  Export  Natural  Gas  to 
Mexico 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  28, 
1991,  of  an  application  filed  by  Aectra 
Refining  and  Marketing.  Inc.  (Aectra), 
requesting  blanket  authorization  to 
export  from  the  United  States  to  Mexico 
up  to  146  Bcf  of  natural  gas  on  a  short- 
term  or  spot  market  basis  over  a  two- 
year  period  beginning  with  the  date  of 


first  delivery.  Aectra  intends  to  use 
existing  U.S.  pipeline  facilities  at 
various  points  on  the  U.S./Mexican 
border.  Aectra  states  that  it  will  advise 
the  DOE  of  the  date  of  first  delivery  and 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  January  3. 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056.  FE-50.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larine  A.  Moore.  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-056, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-9478. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue  SW., 

Washington,  DC  20575,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Aectra  is 
a  Texas  corporation  with  its  principal 
place  of  business  in  Houston,  Texas. 
According  to  Aectra,  the  gas  to  be 
exported  would  be  purchased  from  U.S. 
producers  on  the  spot  market  and  would 
be  surplus  to  domestic  need.  The 
requested  authority  would  be  used 
primarily  for  sales  to  Petroleos 
Mexjcanos  (Pemex),  Mexico's  national 
oil  company.  All  sales  would  result  from 
arms-length  negotiations  and  prices 
would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
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first  delivery.  Aectra  intends  to  use 
existing  U.S.  pipeline  facilities  at 
various  points  on  the  U.S. /Mexican 
border.  Aectra  states  that  it  will  advise 
the  DOE  of  the  date  of  first  delivery  and 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  January  3, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50,  Forresfal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Larine  A.  Moore,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-056. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-9478. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue  SW., 

Washington,  DC  20575,  (202)  586-6667. 
SUPPt^MENTARY  INFORMATION:  Aectra  is 
a  Texas  corporation  with  its  principal 
place  of  business  in  Houston,  Texas. 
According  to  Aectra.  the  gas  to  be 
exported  would  be  purchased  from  U.S. 
producers  on  the  spot  market  and  would 
be  surplus  to  domestic  need.  The 
requested  authority  would  be  used 
primarily  for  sales  to  Petroleos 
Mexicanos  (Pemex),  Mexico's  national 
oil  company.  All  sales  would  result  from 
arms-length  negotiations  and  prices 
would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 


should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangements.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance. 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C,  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notices  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
lirishing  to  become  a  party  to  the 
[Jroceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
tlie  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 


for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Aectra's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-058  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  on  November 
26, 1991.  ,     j 

Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  91-29088  Filed  12-3-91;  8:45  am] 

BILUNG  CODE  •450-01-M  I 


[FE  Docket  No.  91-S4-NG] 

Vermont  Gas  Systems,  Inc.; 
Authorization  To  Import  Natural  Gas 
from  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  long-term 
authorization  to  import  natural  gas  from 
Canada. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  that  it  has  issued  an  order 
granting  Vermont  Gas  Systems,  Inc. 
authorization  to  import  up  to  32,000  Mcf 
per  day  of  natural  gas  from  Canada 
beginning  with  the  date  of  the  order 
through  October  31,  2006. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  room  3F- 
056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC  on  November  26, 
1991. 

ClifToid  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Off  ice  of  Fossil  Energy. 

[FR  Doc.  91-29089  Filed  12-3-91;  8:45  am] 

KLUNO  CODE  M50-41-M 


Office  of  Hearings  and  Appeals 

Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  Hearing  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
$375,000,  plus  accrued  interest,  obtained 
by  the  DOE  under  the  terms  of  a  consent 
order  entered  into  with  Otis  Ainsworth. 
The  OHA  has  tentatively  determined 
that  the  funds  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4, 1986). 

DATES  AND  ADDRESS:  Comments  must 
be  filed  in  duplicate  by  January  3, 1992 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  LEF-0039. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy-,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-2390. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE).  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  $375,000  that 
has  been  remitted  by  Otis  Ainsworth  to 
the  DOE.  The  DOE  is  currently  holding 
the  funds  in  an  interest  bearing  account 
pending  distribution. 

The  DOE  has  tentatively  determined 
to  distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986).  Under  the  Modified  Policy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  federal  government. 
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and  injured  purchasers  of  refined 
products.  Under  the  plan  we  are 
proposing,  refunds  to  the  states  would 
be  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  Claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  in  the  Federal 
Register,  and  should  be  sent  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  All  comments  received  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  through  5  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

Dated:  November  26, 1991. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

November  26. 1991. 

Name  of  Firm:  Otis  Ainsworth 

Date  of  Filing:  October  31. 1991. 

Case  Number:  LEF-0039. 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  10  CFR  205.281. 
These  procedures  are  used  to  refund  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

In  this  Decision  and  Order,  we  consider  a 
Petition  for  Implementation  of  Special  Refund 
Procedures  filed  by  the  ERA  on  October  31, 
1991  for  crude  oil  overcharge  funds.  The 
funds  at  issue  in  these  Petitions  were 
obtained  from  Otis  Ainsworth  (Ainsworth). 
On  June  17, 1985.  the  OHA  issued  a  Remedial 
Order  against  Ainsworth  for  violations  of  the 
crude  oil  producer  price  regulations  during 
the  period  from  November  1973  through 
December  1977.  Otis  Ainsworth.  13  DOE 
f  tt3,018  (1985).  Ainsworth  subsequently  filed 
an  appeal  with  the  Federal  Energy  Regulatory 
Commission  (FERC).  On  February  26, 1987, 
F'ERC  reduced  in  part  and  affirmed  the 
Remedial  Order  and  ordered  Ainsworth  to 
make  restitution  in  the  amount  of  $440,639.00. 
The  United  States  filed  suit  on  January  31. 
1990  in  the  United  States  District  Court  for 
the  Southern  District  of  Mississippi  to  enforce 
the  Remedial  Order.  In  September  1990,  the 
Chancery  Court  for  the  Second  judicial 


District  of  Jones  County,  Mississippi 
(Chancery  Court)  appointed  Alva  Sue  Dickey 
Ainsworth  as  the  Con8er\'ator  for  the  Estate 
of  Otis  Ainsworth.  The  United  States  and  the 
Conservator  reached  a  compromise  and 
settlement  which  was  approved  by  the 
Chancery  Court  on  June  13, 1991.  On  July  1. 
1991,  the  United  Stales  executed  a  General 
and  Absolute  Release  in  settlement  of  the 
matters  set  forth  in  the  Remedial  Order  in 
consideration  for  $375,000  remitted  on  that 
day  by  the  Conservator.  The  DOE  has 
received  the  $375,000.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  those  funds.  Comments  are 
solicited. 

The  general  guidelines  which  the  OHA  may 
sue  to  formulate  and  implement  a  plan  to 
distribute  refunds  are  set  forth  in  10  CFR  part 
205.  subpart  V.  The  subpart  V  process  may  be 
used  in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may  have 
been  injured  as  a  result  of  actual  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  each  person  should 
receive.  For  a  more  detailed  discussion  of 
subpart  V  and  the  authority  of  the  OHA  to 
fashion  procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  1182.508  (1981), 
and  Office  of  Enforcement.  8  DOE  1182,597 
(1981).  We  have  considered  the  ERA'S 
request  to  implement  subpart  V  procedures 
with  respect  to  the  monies  received  from 
Ainsworth  and  have  determined  that  such 
procedures  are  appropriate. 

I.  Background 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51  27899 
(August  4. 1986)  (the  MSRP).  The  MSRP, 
issued  as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378  (D.  Kan. 
1986)  (the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the  MSRP, 
up  to  twenty  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  to  satisfy 
valid  claims  by  injured  purchasers  uf 
petroleum  products.  Eighty  percent  of  the 
funds,  and  any  monies  remaining  after  all 
vdlid  claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal  government 
for  indirect  restitution. 

Shortly  after  the  issuance  of  the  MSRP,  the 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  the 
MSRP,  51  29689  (August  20, 1986).  In  that 
Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987,  the  OHA  issued  a  Notice  analyzing  the 
numerous  comments  and  setting  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  subpart  V  regulations.  52 
11737  (April  10, 1987)  (the  April  Notice). 

The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  i.e., 


New  York  Petroleum.  Inc..  18  DOE  \  85  435 
(1988)  [NYP):  Shell  Oil  Co..  17  DOE  H  85,204 
(1988)  [Shell):  Ernest  A.  Allerkamp.  17  DOE 
185,079  (1988)  (Allerkamp).  and  the 
procedures  have  been  approved  by  the 
United  States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary  Emergency 
Court  of  Appeals  (TECA).  In  the  case  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  various  states  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the  Stripper 
Well  Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by  improperly 
calculating  the  refund  amount  to  be  used  in 
those  proceedings.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation. 
671  F.  Supp.  1318  (D.  Kan.  1987),  affd.  857  F. 
2d  1481  (Temp.  Emer.  Ct.  App.  1988).  On 
August  17, 1987,  Judge  Theis  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirely.  The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  (the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitling 
them  to  a  refund."  Id.  at  1323.  The  court  also 
ruled  that,  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D.L  378  overcharges.  Id.,  at 
1323-24. 

II.  The  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  now  propose  to  apply  the  procedures 
discussed  in  the  April  Notice  to  the  crude  oil 
Subpart  V  proceeding  that  is  the  subject  of 
the  present  determination.  As  noted  above, 
an  alleged  crude  oil  violation  amount  of 
$375,000.  plus  interest,  is  covered  by  this 
proposed  Decision.  We  have  decided  to 
reserve  the  full  twenty  percent  of  the  alleged 
crude  oil  violation  aniount,  or  $75,000,  plus 
interest,  for  direct  refunds  to  claimants,  in 
order  to  insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parlies. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g.. 
Mountain  Fuel  Supply  Co..  14  DOE  l  85,475 
(1986)  [Mountain  Fuel).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  prove 
that  Ihey  were  injured  as  a  result  of  the 
alleged  violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of  petroleum 
products,  whose  businesses  are  unrelated  to 
the  petroleum  industry,  and  who  were  not 
subject  to  the  DOE  price  regulations  are 
presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g..  A. 
Tarricone.  Inc.,  15  DOE  H  85,495  at  88,893-96 
(1987).  However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  by  the  crude  oil 
overcharges.  E.g..  Berry  Holding  Co.,  16  DOE 
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New  York  Petroleum.  Inc..  18  DOE  H  85  435 
(1988)  [i\YP);  Shell  Oil  Co..  17  DOE  H  85,204 
(1988)  [Shell):  Ernest  A.  Allerkamp.  17  DOE 
185,079  (1988)  (Allerkamp),  and  the 
procedures  have  been  approved  by  the 
United  States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary  Emergency 
Court  of  Appeals  (TECA).  In  the  case  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  various  states  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the  Stripper 
Well  Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by  improperly 
calculating  the  refund  amount  to  be  used  in 
those  proceedings.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation, 
671  F.  Supp.  1318  (D.  Kan.  1987),  affd,  857  F. 
2d  1481  (Temp.  Emer.  Ct.  App.  1988).  On 
August  17. 1987,  Judge  Theis  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  (the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitling 
them  to  a  refund."  Id  at  1323.  "The  court  also 
ruled  that,  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D.L.  378  overcharges.  Id.,  at 
1323-24. 

II.  The  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  now  propose  to  apply  the  procedures 
discussed  in  the  April  Notice  to  the  crude  oil 
Subpart  V  proceeding  that  is  the  subject  of 
the  present  determination.  As  noted  above, 
an  alleged  crude  oil  violation  amount  of 
$375,000.  plus  interest,  is  covered  by  this 
proposed  Decision.  We  have  decided  to 
reserve  the  full  twenty  percent  of  the  alleged 
crude  oil  violation  aniount,  or  $75,000,  plus 
interest,  for  direct  refunds  to  claimants,  in 
order  to  insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g.. 
Mountain  Fuel  Supply  Co..  14  DOE  1  85,475 
(1986)  [Mountain  Fuel).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of  petroleum 
products,  whose  businesses  are  unrelated  to 
the  petroleum  industry,  and  who  were  not 
subject  to  the  DOE  price  regulations  are 
presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g..  A. 
Tarricone.  Inc.,  15  DOE  |  85,495  at  88,893-96 
(1987).  However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  by  the  crude  oil 
overcharges.  E.g..  Berry  Holding  Co.,  16  DOE 


I  85.405  at  88,797  (1987).  If  an  interested  party 
submits  evidence  that  is  sufficient  to  cast 
serious  doubt  on  the  end-user  presumption, 
the  applicant  will  be  required  to  produce 
further  evidence  of  injury.  E.g.,  NYP,  18  DOE 
at  88,701-03. 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not  rely 
on  the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can.  however,  use 
econometric  evidence  of  the  type  employed 
in  the  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  reprinted  in  6  Fed. 
Energy  Guidelines  f  90,507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  subpart  V.  Mid-American  Dairyman, 
Inc.  v.  Herrington.  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1988);  accord.  Boise  Cascade 
Corp..  18  DOE  H  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  alleged  crude 
oil  violation  amounts  involved  in  this 
determination  ($375,000)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2,020,997,335,000  gallons).  Mountain 
Fuel.  14  DOE  at  88.868  n.4.  This  yields  a 
volumetric  refund  amount  of  $0.000000185  per 
gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  Applioation  for  crude  oil 
overcharge  funds.  E.g.,  Allerkamp.  17  DOE  at 
88,176.  Any  party  that  has  previously 
submitted  a  refund  Application  in  the  crude 
oil  refund  proceedings  need  not  file  another 
Application.  That  previously  filed 
Application  will  be  deemed  to  be  filed  in  all 
crude  oil  proceedings  as  the  procedures  are 
finalized.  The  DOE  has  established  June  30. 
1992  as  the  current  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
funds.  Quintana  Energy  Corp..  21  DOE  \ 
85,032  (1991).  It  is  the  policy  of  the  DOE  to 
pay  all  crude  oil  refund  claims  filed  within 
this  deadline  at  the  rate  of  $.0006  per  gallon. 
However,  while  we  anticipate  that  applicants 
that  filed  their  claims  within  the  original  June 
30, 1988  deadline  will  receive  a  supplemental 
refund  payment,  we  will  decide  in  the  future 
whether  claimants  that  filed  later 
Applications  should  receive  additional 
refunds.  E.g.,  Seneca  Oil  Co.,  21  DOE  %  85,327 
(1991).  Notice  of  any  additional  amounts 
available  in  the  future  will  be  published  in 
the  Federal  Register. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  we  propose 
that  eighty  percent  of  the  alleged  crude  oil 
violation  amounts  subject  to  this  Proposed 
Decision,  or  $300,000,  plus  interest,  should  be 
disbursed  in  equal  shares  to  the  states  and 
federal  government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in  proportion  to 
the  consumption  of  petroleum  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  which  each 
state  will  receive     contained  in  Exhibit  H  of 


the  Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to  the 
same  limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by  the 
states  under  the  Stripper  Well  Agreement. 
//  is  Therefore  Ordered  That: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Otis  Ainsworth 
pursuant  to  the  General  and  Absolute 
Release  executed  on  July  1, 1991  will  be 
distributed  in  accordance  with  the  foregoing 
Decision. 

[FR  Doc.  91-29090  Filed  12-3-91:  8:45  am) 

BILLING  CODE  MSO-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4038-2]  ' 

Open  Meeting  of  tfie  Policy  Dialogue 
Committee  on  Mining  Wastes 

agency:  Environmental  Protection 
Agency. 

ACnON:  Cancellation  of  FACA 
Committee  Meeting — Policy  Dialogue 
Committee  on  Mining  Wastes. 
summary:  On  November  18, 1991  (56  FR 
58246]  EPA  announced  the  data  and 
location  of  the  December  meeting  of  the 
Policy  Dialogue  Committee  on  Mining 
Waste.  EPA  has  determined  that  the 
meeting  cannot  be  held  as  announced 
due  to  scheduling  difficulties.  The 
January  meeting  will  be  held  as 
scheduled.  A  location  will  be  announced 
shortly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffman, 
Office  of  Solid  Waste,  U.S.  EPA.  (703) 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting, 
Office  of  Solid  Waste,  (OS-323W), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Persons  needing  further  information 
on  administrative  matters  ^ch  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton.  EPA 
Regulatory  Negotiation  Project,  (202) 
382-5495  or  the  Committee's  facilitator, 
John  Ehrman,  The  Keystone  Center, 
(303)  468-5822. 

Dated:  November  29. 1991.  | 

Deborah  Dalton, 

Designated  Federal  Official  Deputy  Director, 
Consensus  and  Dispute  Resolution  Project, 
Office  of  Policy,  Planning  and  Evaluation. 
(FR  Doc.  91-29078  Filed  12-3-91;  8:45  am] 

WLLINQ  CODE  6StO-S»-«l 


(0PTS-«21 12;  FRL-4005-6] 

Availability  of  Applications  for  1992 
Award  Cycle  of  the  Asbastos  School 
Hazard  Abatement  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  is  announcing  the 
availability  of  applications  for  the  1992 
award  cycle  of  the  Asbestos  School 
Ha^rd  Abatement  Act  of  1990  program. 
Th'fe  program  was  established  to  offer 
financial  assistance  to  financially  needy 
schools  so  that  they  may  abate  asbestos 
materials  which  pose  a  serious  health 
hazard  to  building  occupants. 
Assistance  is  offered  in  the  form  of 
loans  and/or  grants  and  is  available  for 
public  and  non-profit  private  elementary 
and  secondary  schools. 
DATES:  All  completed  applications  must 
be  submitted  by  Local  Education 
Agencies  (LEAs)  to  State  ASHAA 
Designees  by  January  24, 1992,  and  by 
the  States  to  EPA  by  February  3, 1992,  to 
be  considered  for  FY  92  funding  awards. 

ADDRESSES:  For  obtaining  an 
application  package  written  request 
should  be  sent  to:  EPA  ASHAA 
Coordination  Center,  c/o  ATLIS  Federal 
Services,  Inc.,  6011  Executive  Blvd., 
Rockville,  MD  20652. 
FOR  FURTHER  INFORMATION  CONTACT:   - 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460.  Toll  free:  1-80O-835-6700,  TDD: 
(202)  554-0551. 
SUPPtfMENTARY  INFORMATION:  In  1990 

Congress  reauthorized  the  Asbestos 
School  Hazard  Abatement  Act 
(ASHAA)  to  offer  financial  assistance  to 
financially  needy  schools  so  that  they 
may  abate  asbestos  materials  which 
pose  a  serious  health  hazard  to  building 
occupants.  Assistance  is  offered  in  the 
form  of  loans  and/or  grants  and  is 
available  for  public  and  non-profit 
private  elementary  and  secondary 
schools.  Since  1985,  over  $291  million 
has  been  offered  to  Local  Education 
Agencies  (LEAs)  for  2,672  abatement 
projects. 

In  November,  congressional 
appropriation  allowed  approximately 
$52  million  for  the  1992  asbestos  in 
schools  program.  Congress  intended  that 
Federal  funds  under  the  ASHAA  loan 
and  grant  program  be  directed  to  school 
districts  which  have  the  most  serious 
asbestos  hazards  and  the  greatest 
financial  need.  To  apply  for  these  funds 
a  school  district  must  submit  a  1992 
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ASHAA  application  in  accordance  with 
the  following  schedule:  (1)  LEAs  must 
submit  applications  to  State  ASHAA 
Designees  by  January  24, 1992,  and  (2) 
States  must  submit  applications  to  EPA 
by  February  3, 1992. 

An  application  package  for  the  1992 
award  cycle  may  be  obtained  through 
the  ASHAA  Coordination  Center  by 
calling  the  toll  free  line:  1-800-462-6706 
or  by  making  a  written  request  to  the 
EPA  ASHAA  Coordination  Center  at  the 
address  listed  under  the  ADDRESSES 
unit.  The  package  includes  a  policy 
statement  explaining  the  selection 
process,  an  application  containing 
detailed  instructions  for  applying  for 
funds,  and  the  addresses  of  the  State 
ASHAA  Designees  to  whom  LEAs 
should  submit  their  applications.  EPA 
will  announce  1992  award  recipients 
before  the  end  of  April  1992. 

Dated:  November  22, 1991. 
Joseph  A.  Caira, 

Acting  Director.  Office  of  Toxic  Substances. 
[FR  Doc.  91-29061  Filed  12-3-91;  8:45  am) 

BILUNO  COOE  tSM-SO-f 

IFRL-4037-9] 

Proposed  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act:  Atlas 
Die  Inc.,  et  al. 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  settlement  under  section  122(g]  of 
the  Comprehensive  environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9622(g).  The  proposed  settlement 
is  intended  to  resolve  the  liabilities 
under  CERCLA  of  four  de  minimis 
parties  for  response  costs  incurred  and 
to  be  incurred  at  the  L  Jones  Recycling, 
Clinton  Street  facility  in  Fort  Wayne. 
Indiana. 

DATES:  Comments  must  be  provided  on 
or  before  January  3, 1992. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois,  60604,  and  should  refer 
to:  In  Re  I.  Jones  Recycling  Site  in  Fort 
Wayne,  Indiana.  U.S.  EPA  Docket  No. 
V-W-91C-129. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Krueger.  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  5CS-TUB-7.  230  South 


Dearborn  Street,  Chicago,  Illinois,  60604, 
(312)  886-0562. 

'    Notice  of  De  Minimis  Settlement:  In 
accordance  with  section  122(i){l)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1984,  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  I.  Jones  Recycling  hazardous  waste 
site  at  3651  Clinton  Street  in  Fort 
Wayne,  Indiana.  The  present  agreement 
was  proposed  to  Settling  Parties  by  EPA 
Region  V  on  April  5. 1991.  Subject  to 
review  by  the  public  pursuant  to  this 
Notice,  the  agreement  has  been 
approved  by  the  United  States 
Department  of  Justice  and  the 
Department  of  the  Interior.  The 
proposed  order  was  issued  to  the 
following  parties,  who  have  executed 
binding  certifications  of  their  consent  to 
participate  in  the  settlement;  Atlas  Die. 
Inc. — Atlas  Chem  Milling  Division; 
Opcon.  Inc.;  Portland  General  (Systech, 
Inc.);  and  the  Regional  Vocational 
Center  (Fort  Wayne  Community 
Schools). 

The  present  proposed  settlement 
offers  essentially  the  same  terms  of 
settlement  to  the  four  parties  as  those 
offered  parties  to  the  de  minimis 
settlement  for  the  same  site  in  U.S.  EPA 
Docket  No.  V-W-89C-009.  The  earlier 
settlement  was  approved  by  the 
Department  of  Justice  on  July  31. 1989, 
published  for  notice  and  comment  on 
September  5, 1989.  and  became  final  on 
October  25. 1989.  All  of  the  parties  to  the 
present  settlement  would  have  been 
eligible  to  participate  in  the  original  1989 
de  minimis  settlement  but.  through  no 
fault  of  their  own,  never  received  timely 
notice  of  that  settlement  offer. 
Accordingly,  the  present  settlement 
essentially  represents  a  supplement  to 
the  original  settlement  cited  supra. 

The  Settling  Parties  have  agreed  to 
pay  a  total  of  $57,604.62  under  the 
agreement,  subject  to  the  contingency 
that  EPA  may  elect  not  to  complete  the 
settlement  based  on  matters  brought  to 
its  attention  during  the  public  comment 
period  established  by  this  Notice.  The 
payments  made  by  the  parties  are 
calculated  on  the  same  basis  as  the  1989 
settlement.  Payments  would  be  made 
into  the  Hazardous  Substances 
Superfund  to  reimburse  the  Fund  for  a 
portion  of  the  Agency's  past  response 
costs  at  the  I.  Jones  Recycling  site. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  122(g) 
and  107  of  CERCLA.  Section  122(g) 
authorizes  early  settlements  with  de 
minimis  parties  to  allow  them  to  resolve 
their  liabilities  at  Superfund  sites 
without  incurring  substantial 


transaction  costs.  Under  this  authority, 
the  agreement  proposes  to  settle  with 
parties  in  the  I.  Jones  case  who  are  each 
responsible  for  less  than  .45  percent  of 
the  volume  of  hazardous  substances  at 
the  site.  The  proposed  settlement 
reflects,  and  was  agreed  to  based  on. 
conditions  as  known  to  the  parties  as  of 
Jthe  date  it  was  proposed  to  the  Settling 
Parties. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  30  days  from  the 
date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  Counsel. 
230  South  Dearborn  Street,  Chicago, 
Illinois.  60604.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
V  Office  of  Regional  Counsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  9601- 
9675. 

Ralph  R.  Bayer. 
Acting  Administrator. 
[FR  Doc.  91-29057  Filed  12-3-91;  8:45  am] 

BILUNG  COOE  S560-S0-M 


[FRL-4038-1] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
General  Electric  Corporation,  et  aL 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  settlement  under  section  122  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9622.  The  proposed  settlement  is 
intended  to  resolve  the  liabilities  under 
CERCLA  of  thirty-nine  parties  for 
response  costs  incurred  and  to  be 
incurred  at  the  I.  Jones  Recycling, 
Clinton  Street  facility  in  Fort  Wayne, 
Indiana. 

DATES:  Comments  must  be  provided  on 
or  before  January  3, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street. 
Chicago.  Illinois.  60604.  and  should  refer 
to:  In  Re  I.  Jones  Recycling  Site  in  Fort 
Wayne.  Indiana.  U.S.  EPA  Docket  Nos. 
V-W-91C-089  and  090. 
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transaction  costs.  Under  this  authority, 
the  agreement  proposes  to  settle  with 
parties  in  the  I.  Jones  case  who  are  each 
responsible  for  less  than  .45  percent  of 
the  volume  of  hazardous  substances  at 
the  site.  The  proposed  settlement 
reflects,  and  was  agreed  to  based  on, 
conditions  as  known  to  the  parties  as  of 
Jthe  date  it  was  proposed  to  the  Settling 
Parties. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  30  days  from  the 
date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  Counsel, 
230  South  Dearborn  Street,  Chicago, 
Illinois,  60604.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
V  Office  of  Regional  Counsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  9601- 
9675. 

Ralph  R.  Bayer, 
Acting  Administrator 
(FR  Doc.  91-29057  Filed  12-3-91;  8:45  am] 

BILUNG  CODE  (SaO-SO-M 


[FRL-4038-1] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
General  Electric  Corporation,  et  al. 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  settlement  under  section  122  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9622.  The  proposed  settlement  is 
intended  to  resolve  the  liabilities  under 
CERCLA  of  thirty-nine  parties  for 
response  costs  incurred  and  to  be 
incurred  at  the  I.  Jones  Recycling, 
Clinton  Street  facility  in  Fort  Wayne, 
Indiana. 

DATES:  Comments  must  be  provided  on 
or  before  January  3, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois,  60604.  and  should  refer 
to:  In  Re  I.  Jones  Recycling  Site  in  Fort 
Wayne.  Indiana,  U.S.  EPA  Docket  Nos. 
V-W-91C-089  and  090. 


FOR  FURTHER  INFORMATION  CONTACT 
Thomas  J.  Krueger.  U.S.  Environmental 
'rotection  Agency,  Office  of  Regional 
I  ::ounsel,  5CS-TUB-7.  230  South 
Dearborn  Street,  Chicago.  Illinois,  60604, 
312)  886-0562. 

Notice  of  Settlement:  In  accordance 
with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1984,  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  I.  Jones  Recycling  hazardous  waste 
site  at  3651  Clinton  Street  in  Fort 
Wayne,  Indiana.  The  present  agreement 
was  proposed  to  the  settling  parties  by 
EPA  Region  V  on  March  1. 1991.  Subject 
to  review  by  the  public  pursuant  to  this 
Notice,  the  agreement  has  been 
approved  by  the  United  States 
Department  of  Justice.  The  proposed 
order  was  issued  to  the  following 
parties,  who  have  executed  binding 
certifications  of  their  consent  to 
participate  in  the  settlement:  General 
Electric  Corporation;  Franklin  Electric 
Co..  Inc.;  Essex  Group,  Inc.  and  United 
Technologies  Automotive.  Inc.;  General 
Motors  Corporation;  Navistar 
International  Transportation  Corp. 
(International  Harvester);  Hendrickson 
Suspension  Division.  The  Boler 
Company  (Hendrickson-Tandem 
Corporation);  Queen  City  Barrel; 
Uniroyal  Plastics  Company.  Inc.;  Borg- 
Wamer  Corporation  (Warner  Gear); 
Dana  Corporation  (Weatherhead 
Company);  Ashland  Chemical.  Inc.; 
Freuhauf  Trailer;  Magnavox 
Government  and  Industrial  Electronics 
Co.;  RR  Donnelley  &  Sons  Company; 
Ford  Motor  Company;  Owens-Illinois, 
Inc.,  and  O.I.  Brockway  Glass;  Jones 
Chemicals,  Inc.;  Federal  Paper  Board 
Company,  Inc.;  Tecumseh  Products,  Inc. 
(Taylor  Products  Division);  Group  Dekko 
International,  Inc.  (Fine  Wire,  Inc.); 
Zollner  Corporation;  Lyon  Metal 
Products,  Inc.  (Paltier  Corporation); 
Parker  Hannifin  Corporation;  Colwell/ 
General,  Inc.;  Sturgis  Iron  &  Metal,  Inc. 
and  Michiana  Refuse;  Dayton  Walther 
Corp.;  The  Scott  Fetzer  Company 
(Douglas  Division);  Owens-Coming 
Fiberglas  Corporation;  SPX  Corporation 
(Robinair  Manufacturing);  GCI,  Inc.; 
Mechanics  Laundry  &  Supply,  Inc. 
(Coverall  Rental);  James  W.  Clark 
(Coverall  Rental);  Interdyne 
Corporation;  United  States  Air  Force  on 
behalf  of  Indiana  Air  National  Guard; 
Fort  Wayne  Clutch,  Inc.:  Bessie  Levy 
(Levin  &  Sons);  Chemical  Waste 
Management.  Inc.  for  Adams  Center 
Landfill  (Jenkins  and  Schlatter);  McCoy 
Bolt  Works,  Inc.;  Preferred,  Inc.;  and 
Gleave  Construction. 


These  39  parties  will  pay  into  EPA's 
Hazardous  Substance  Superfund  a  total 
of  $1,151,926.83  in  settlement  payments 
under  the  agreement,  subject  to  the 
contingency  that  EPA  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice.  Of  this  amount. 
$594,173.16  would  reimburse  EPA  for  a 
portion  of  its  past  response  costs  at  the 
I.  Jones  Recycling  site.  The  remainder  of 
the  settlement  payments  would 
represent  settlement  of  the  potential 
liability  of  certain  settling  parties  for 
penalties  for  their  failure  to  respond  to 
previous  orders  issued  by  EPA  at  this 
site,  and  settlement  of  the  potential 
liability  of  the  settling  parties  for 
interest.  In  addition,  these  parties  will 
pay  a  total  of  $32,736.22  to  the 
Department  of  the  Interior  to  resolve 
their  potential  liability  for  natural 
resource  damages. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  107  and 
122  of  CERCLA.  42  U.S.C.  9607  and  9622. 
Under  this  authority,  the  agreement 
proposes  to  settle  with  these  parties  for 
unreimbursed  costs  for  response  action 
taken  at  the  I.  Jones  Facility. 

EPA  issued  a  preliminary  settlement 
proposal  on  November  15, 1990,  and 
invited  comments  on  that  proposal  by 
all  interested  parties.  On  March  1, 1991, 
EPA  issued  final  revisions  to  the 
proposed  settlement,  which  included 
several  modifications  made  in  response 
to  comments  submitted  on  behalf  of  13 
potentially  responsible  parties  (PRPs) 
and  one  PRP  group.  The  EPA  also 
provided  its  response  to  major 
comments  which  the  Agency  determined 
did  not  require  changes  to  the  settlement 
proposal.  The  proposed  settlement 
reflects,  and  was  agreed  to  based  on, 
conditions  as  known  to  the  parties  as  of 
March  1, 1991.  One  minor  revision  to  the 
schedule  of  payments  was  made 
subsequent  to  that  date  to  allow  the 
addition  of  The  Scott  Fetzer  Company  to 
the  proposed  settlement. 

Those  Settling  Parties  that  did  not 
comply  with  EPA's  July  27, 1988, 
unilateral  cleanup  order  for  the  I.  Jones 
Recycling,  Clinton  Street  site  will  be 
required  to  pay  their  volumetric  share  of 
response  costs  at  the  site.  In  addition, 
those  settling  parties  will  be  required  to 
pay  additional  amounts,  in  settlement  of 
their  potential  liability  for  prejudgment 
interest  on  those  response  costs  and  for 
noncompliance  penalties  related  to  the 
cleanup  order.  Those  Settling  Parties 
who  did  fully  comply  with  the  EPA's 
July  27, 1988  unilateral  cleanup  order 
(expending  in  excess  of  $5  million)  will 
be  required  to  waive  their  legal  claims 


for  reimbursement  from  EPA  and  the 
other  Settling  Parties.  The  general 
structure  of  this  proposed  settlement 
was  based  upon  earlier  administrative 
settlements  for  this  site. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  30  days  from  the 
date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  Counsel. 
230  South  Dearborn  Street,  Chicago, 
Illinois,  60604.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
V  Office  of  Regional  Counsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act.  as  amended,  42  U.S.C.  9601- 
9675. 

Ralph  R.  Bauer. 
Acting  Regional  Administrator. 
[FR  Doc.  91-29058  Filed  12-3-91: 8:45  am] 
BtujNQ  COM  asaA-so-M 


[OPTS-140163;  FRL-4003-3] 

Access  to  Confidential  Business 
Information  by  PRC,  Incorporated 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  PRC,  Incorporated  (PRC).  of 
McLean,  Virginia,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Kling,  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  nn. 
E-545, 401  M  St..  SW..  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  no.  68-01-7361,  contractor  PRC, 
of  1500  Planning  Research  Dr.,  McLean, 
VA,  will  assist  the  Office  of  Toxic 
Substances  (OTS)  in  performing  systems 
development,  software  enhancements, 
and  information  retrievals  on  OTS  CBI 
systems. 

In  accordance  with  40  CFR  2.306{j), 
EPA  has  determined  that  under  EPA 
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contract  number  68-01-7361.  PRC  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  PRC  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  September  27. 1988 
(53  FR  37640).  PRC  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  PRC's  access  to  TSCA 
CBI  under  an  extension  of  contract 
number  68-01-6371. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
PRC  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
March  31, 1992. 

PRC  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  November  22. 1991. 

Linda  A.  Travers, 

Director,  Information  Management  Division, 
Office  of  Toxic  Substances. 

(FR  Doc.  91-29062  Filed  12-3-91;  8:45  am] 

BILUNO  CODE  UCO-St^ 


[OPTS-140164;  FRL-4003-41 

Access  to  Confidential  Business 
information  by  Research  and 
Evaluation  Associates,  Incorporated 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  Research  and  Evaluation 
Associates.  Inc.  (REA),  of  Chapel  Hill. 
North  Carolina,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5.  6,  and  8  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 


799),  Office  of  Toxic  Substafnces. 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPlfMENTARY  INFORMATION:  Under 
contract  number  68-D1-0136,  contractor 
REA,  of  100  Europa  Dr.,  suite  590. 
Chapel  Hill.  NC.  will  assist  the  Office  of 
Toxic  Substances  (OTS)  in  assessing 
potential  adverse  effects  of  existing 
chemicals  on  human  health  and  the 
environment. 

In  accordance  with  40  CFR  2.306{j). 
EPA  has  determined  that  under  EPA 
contract  number  68-D1-0136.  REA  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4.  5.  6.  and  8  of  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  REA  personnel  will 
be  given  access  to  information 
submitted  to  EPA  under  sections  4.  5. 6. 
and  8  of  TSCA.  Some  of  the  information 
may  be  claimed  oraietermined  to  be 
CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4.  5.  6.  and  8  of  TSCA  that  EPA  may 
provide  REA  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
authorized  facilities  and  REA's  Chapel 
Hill,  NC  facility  only. 

REA  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  REA's  facility,  EPA 
will  approve  REA's  security  plan, 
perform  the  required  inspection  of  its 
facility,  and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
REA  will  return  all  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1995. 

REA  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  November  22. 1991. 

Linda  A.  Travers, 

Director,  Information  Management  Division, 
Office  of  Toxic  Substances. 

[FR  Doc.  91-29063  Filed  12-3-91;  8:45  am) 

BILLING  GOOE  (SSO-SO-F 


IOPTS-140185;  FRL-4004-61 

Access  to  Confidential  Business 
Information  by  Science  Applications 
International  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Science  Applications 
International  Corporation  (SAIC),  of 
Falls  Church,  Virginia,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5,  6.  8.  9,  and  21 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1991. 

FOR  FURTItf  R  INFORMATION  CONTACT: 

David  Kling,  Acting  Director,  TSCA 
Envirormiental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-545. 401  M  St..  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D1-0156.  contractor 
SAIC.  of  7600-A  Leesburg  Pike.  Falls 
Church.  VA  will  assist  the  Office  of 
Toxic  Substances  (OTS)  in  providing 
health,  environmental,  and  pollution 
prevention  assessments. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D1-0156,  SAIC  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6,  8, 9,  and  21  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  SAIC 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4.  5,  6,  8,  9.  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5, 6,  8, 9,  and  21  of  TSCA  that  EPA 
may  provide  SAIC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  SAICs  Falls  Church 
facility  only. 

SAIC  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  SAICs  facility,  EPA 
will  approve  SAICs  security  plan, 
perform  the  required  inspection  of  its 
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[OPTS-140185;  FRL-4004-61 

Access  to  Confidentlat  Business 
Information  by  Science  Applications 
International  Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized  its 
contractor.  Science  Applications 
International  Corporation  (SAIC).  of 
Falls  Church,  Virginia,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5,  6.  8.  9,  and  21 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545, 401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D1-0156,  contractor 
SAIC,  of  7600-A  Leesburg  Pike.  Falls 
Church,  VA  will  assist  the  Office  of 
Toxic  Substances  (OTS)  in  providing 
health,  environmental,  and  pollution 
prevention  assessments. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D1-0156,  SAIC  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6,  8,  9,  and  21  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  SAIC 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6,  8,  9,  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5,  6,  8,  9,  and  21  of  TSCA  that  EPA 
may  provide  SAIC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  SAICs  Falls  Church 
facility  only. 

SAIC  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  SAICs  facility,  EPA 
will  approve  SAICs  security  plan, 
perform  the  required  inspection  of  its 


Federal  Register  /  Vol.  56.  No.  233  /  Wednesday,  December  4.  1991  /  Notices 


63517 


facility,  and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
SAIC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
Under  this  contract  may  continue  until 
September  30, 1994. 

SAIC  personnel  will  be  required  to 
Sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
bccess  to  TSCA  CBI. 

!    Dated:  November  22, 1991. 

1 

Linda  A.  Travers. 

Director,  Information  Management  Division. 
Office  of  Toxic  Substances. 
(fR  Doc.  91-29064  Filed  12-3-«l:  8:45  am) 
WtXING  cooc  (seo-so-F 

(OPTS-140166;  FRL-4004-7] 

Access  to  Confidential  Business 
Information  by  Radian  Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  EPA  has  authorized  its 
subcontractor,  Radian  Corporation 
(RAD),  of  Hemdon,  Virginia,  under 
contract  with  ABT  Associates, 
Incorporated  (ABT),  of  Cambridge, 
Massachusetts,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,  5,  6.  8,  9,  and  21  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
{determined  to  be  confidential  business 
Information  (CBI). 

pATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1991. 

for^further  information  contact: 

David  Kling,  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545.  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D0-0020, 
subcontractor  RAD,  of  2455  Horsepen 
Rd.,  Herndon,  VA,  will  assist  the  Office 
of  Toxic  Substances  (OTS)  in  providing 
health  and  environmental  hazard 
assessments  for  EPA  regulatory  decision 
making  under  TSCA. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  nuiKtbw  68-D{>-0020.  RAD  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6,  8,  9,  and  21  of 
TSCA  to  perform  successfully  the  duties 


specified  under  the  contract.  RAO 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6,  8,  9,  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  January  11. 1991  (56 
FR  1185),  ABT  was  authorized  for  access 
to  CBI  submitted  to  EPA  under  sections 
4,  5,  6,  8,  9,  and  21  of  TSCA.  EPA  is 
issuing  this  notice  to  provide  TSCA  CBI 
access  under  contract  number  68-DO- 
0020  for  ABTs  subcontractor  RAD. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5,  6.  8,  9,  and  21  of  TSCA  that  EPA 
may  provide  RAD  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  RAD's  Hemdon,  VA 
facility  only. 

RAD  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RAD's  facility,  EPA 
will  approve  RAD's  security  plan, 
perform  the  required  inspection  of  its 
facility,  and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
RAD  will  return  all  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  subcontract  may  continue 
until  September  30, 1993. 

RAD  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  November  22, 1991. 
Linda  A.  Travers. 

Director,  Information  Management  Division. 

Office  of  Toxic  Subbtances. 

[FR  Doc.  91-29065  Filed  1 2-3-91: 8:45  am] 

MLLJNO  CODE  SS«fr-SO-F 

IOPTS-59924;  FRL  4006-«] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA).  j 

action:  Notice.  ' 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 


Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  11  such  PMN{s)  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  92-53.  92-54.  92-55,  92-56,  92-57.  92- 
58.  92-59.  92-60.  92-61.  92-62. 
December  9, 1991. 

Y  92-63,     December  10. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC. 
20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  92-S3 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

v9a-S4 

Manufacturer  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

V92-SS 

Manufacturer  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  F*rod.  range: 
Confidential. 

VM-5S 

Manufacturer  Confidential. 
Chemical.  (G)  Aqueous  acrylic 
polymer. 
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Use /Production.  (G)  Open. 
nondispersive  use.  Prod,  range: 
Confidential. 

Y 94-87 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  93-SS 

Manufacturer.  Confidential. 

Chewical.  (G)  Aqueous  acrylic 
polymer. 

Use/Proa'iction.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  02-59 

Manufacturer.  Confidential. 

Chemical.  [G]  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

YS2-«0 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrj^c 
polymer.  ^ 

Use/Production.  [C]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y92-«1 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y92-«a 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  92-93 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Phenolic  modified  rosin 
ester. 

Use/Production.  (S)  Printing  ink  resin. 
Prod,  range:  Confidential. 

Dated:  November  27. 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division.  Off  ice  of  Toxic  Substances. 

|FR  Doc.  91-29066  Filed  12-3-91: 8:45  am] 

9IUJNGCO0C  (SC0-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  26, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  21st  Street.  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington. 
DC  20503.  (202)  395-4814. 
OMB  Number  3060-0330. 
Title:  Part  62— Applications  to  Hold 

Interlocking  Directorates. 
Action:  Extension. 

Respondents:  Individuals  or  households, 
businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  10  responses; 
2  hours  average  burden  per  response; 
20  hours  total  annual  burden. 
Needs  and  Uses:  Congress  mandated 
information  collection  under  47  U.S.C. 
Section  212  to  be  conducted  by  the 
Federal  Communications  Commission 
to  monitor  the  effect  of  interlocking 
directorates  on  the 
telecommunications  industry  and  to 
ensure  they  will  not  have  any 
einticompetitive  impact.  Part  62 
implements  that  statute.  The 
information  is  used  by  Commission 
staff  to  deter  anticompetitive 
practices. 

Federal  Communication  Commission. 

William  F.  Galon, 

Acting  Secretary. 

(PR  Doc.  91-29096  Filed  12-3-91;  8:45  am) 

BILLINO  COOE  6712-01-M 

[General  Docket  No.  82-243;  DA  91-1422] 

Revised  Filing  Window  for  Point-to- 
Multipoint  Channels  in  the  900  MHZ 
Govemmenty  Non-Government  Fixed 
Service 

This  Public  Notice  announces  a 
revised  filing  window  and  summarizes 
the  application  filing  process  for  non- 


Government  point-to-multipoint 
channels  in  the  900  MHz  Government/ 
non-Government  fixed  service. ' 
Applications  for  these  channels  must  be 
filed  during  the  appropriate  two-day 
period  designated  for  each  area  as 
specified  below.  All  applications  will  be 
treated  as  being  filed  at  the  same  time. 
The  proper  filing  window  is  based  on 
the  state  (or  other  area)  where  the 
master/control  station's  transmitter  site 
is  located,  regardless  of  the  applicant's 
mailing  address,  the  location  of  the 
applicants  office,  or  any  other  factor. 


Geographic  Division  of  the  U.S.  for  Filing 

Purposes 

January  7  and  8.  1992 

January  14  and  IS,  1992 

Connecticut 

Alat>ama 

Delaware 

Arkansas 

District  of  Columbia 

Florida 

Maine 

Georgia 

Maryland 

Louisiana 

Massachusetts 

Mississippi 

New  Hampshire 

North  Carolina 

New  Jersey 

South  Carolina 

New  York 

Tennessee 

Pennsylvania 

Rhode  Island 

Vermont 

Virginia 

West  Virginia 

January  21  and  22.  1992 

January  28  and  29.  1992 

Illinois 

Colorado 

Indiana 

Kansas 

Iowa 

Montana 

Kentucky 

Nebraska 

Michigan 

New  Mexico 

Minnesota 

North  Dakota 

Missouri 

Oklahoma 

Ohio 

South  Dakota 

Wisconsin 

Texas 

Utah 

Wyoming 

February  4  and  5.  1992  * 

Alaska 

, 

Arizona 

California 

Hawaii 

Idaho 

Nevada 

Oregon 

Puerto  Rico  and  other 

outlying  U.S.  areas 

Washington 

A  list  of  the  932/941  MHz  point-to- 
multipoint  channels  is  appended  to  this 
public  notice.  The  specific  filing 
requirements  will  vary  depending  upon 
the  nature  of  the  facilities  requested,  as 
described  below.  Applications  received 
at  the  official  filing  locations  before  or 
after  the  appropriate  two-day  period  as 


•  See  Third  Report  and  Order/Memorandun) 
Opinion  and  Order.  GEN  Docket  No.  82-243. 6  FCC 
Red  4320  (19B1).  The  specific  frequencies  that  are 
available  for  point-to-multipoint  use  are  located  at 
932-932i  MHz  and  941-«41.5  MHz.  For 
convenience,  we  refer  to  these  frequencies  as  the 
932/941  MHz  point-to-multipoint  channels. 

*  Federal  Government  applications  will  also  be 
filed  during  this  period. 
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Government  point-to-multipoint 
channels  in  the  900  MHz  Government/ 
non-Government  fixed  service.' 
Applications  for  these  channels  must  be 
filed  during  the  appropriate  two-day 
period  designated  for  each  area  as 
specified  below.  All  applications  will  be 
treated  as  being  filed  at  the  same  time. 
The  proper  filing  window  is  based  on 
the  state  (or  other  area)  where  the 
master/control  station's  transmitter  site 
is  located,  regardless  of  the  applicant's 
mailing  address,  the  location  of  the 
applicant's  office,  or  any  other  factor. 

Geographic  Division  of  the  U.S.  for  Filing 
Purposes 


January  7  and  8.  1992 
Connecticut 
Delaware 

District  or  Columbia 
Maine 
Maryland 
Massachusett* 
New  Hampshire 
New  Jersey 
New  York 
Pennsylvania 
Rhode  Island 
Vermont 
Virginia 
West  Virginia 

January  2t  and  22,  1992 
Illinois 
Indiana 
Iowa 
Kentucky 
Michigan 
Minnesota 
Missouri 
Ohio 
Wisconsin 


Febrjary  4  and  5.  1982  * 


January  14  and  IS,  1962 

Alabama 

Arkansas 

Florida 

Georgia 

Louisiana 

Mississippi 

North  Carolina 

South  Carolina 

Tennessee 


January  28  and  29,  1992 

Colorado 

Kansas 

Montana 

Nebraska 

New  Mexico 

North  Dakota 

Oklahoma 

South  Dakota 

Texas 

Utah 

Wyoming  , 


Alaska 
Arizona 
California 
Hawaii 
Idaho 
Nevada 
Oregon 

Puerto  Rico  and  other 
outlying  U.S.  areas 
Washington 

A  list  of  the  932/941  MHz  point-to- 
multipoint  channels  is  appended  to  this 
public  notice.  The  specific  filing 
requirements  will  vary  depending  upon 
the  nature  of  the  facilities  requested,  as 
described  below.  Applications  received 
at  the  official  filing  locations  before  or 
after  the  appropriate  two-day  period  as 


'  See  Third  Report  and  Order/Memorandum 
Opinion  and  Order.  GEN  Docket  No.  83-243.  8  FCC 
Red  4320  [19B1).  The  specific  frequencies  that  are 
available  for  point-to-multipoint  use  are  located  at 
932-032.5  MHz  and  941-041.S  MHz.  For 
convenience,  we  refer  to  these  frequencies  as  the 
932/941  MHz  point-to-multipoint  channels. 

*  Federal  Government  applications  will  also  be 
Tiled  during  this  period. 


designated  above  will  be  dismissed  as 
untimely  filed 

Applications  Requiring  a  Fee 

Common  Carrier  Bureau  applications 
must  be  filed  on  FCC  Form  401  and  must 
comply  with  all  pertinent  standards  of 
part  22  of  the  Commission's  Rules.  Each 
individual  application  must  be 
accompanied  by  FCC  Form  155  with  Fee 
Type  Code  CMP  designated  in  the 
appropriate  column  and  a  single  check 
made  payable  to  the  Federal 
Communications  Commission  in  the 
amount  of  $230  times  the  fee  multiple 
(number  of  transmitters).  Each 
individual  application  must  be  in  a 
sealed,  manila  envelope  with  the 
following  inscription  on  the  face  of  the 
envelope:  Federal  Communications 
Commission,  932/941  MHz  Point-to- 
Multipoint  Channels,  Common  Carrier 
Bureau.  P.O.  Box  358924,  Pittsburgh.  PA 
15251-5924. 

Private  Radio  Bureau  applications 
must  be  filed  on  FCC  Form  402  and  must 
comply  with  all  pertinent  standards  of 
Parts  1  and  94  of  the  Commission's 
Rules.'  FCC  Form  155  is  not  required  for 
these  private  radio  applications.  Each 
individual  application  must  be 
accompanied  by  a  separate  check  made 
payable  to  the  Federal  Communications 
Commission  in  the  amount  of  $155.  Each 
individual  application  must  be  in  a 
sealed,  manila  envelope  with  the 
following  inscription  on  its  face:  Federal 
Communications  Commission,  932/941 
MHz  Point-to-Multipoint  Channels, 
Private  Radio  Bureau,  P.O.  Box  358675, 
Pittsburgh,  PA  15250-5675. 

Applications  may  be  delivered  to  the 
Mellon  Bank  in  one  of  two  ways,  either 
walked  in  or  mailed  in. 

Walk-Ins 

Applications  may  be  delivered  to  One 
Mellon  Bank  Center,  500  Grant  Street, 
Pittsburgh,  PA  15258,  anytime  between 
12:01  a.m.  on  Tuesday  and  11:59  p.m.  on 
Wednesday  during  the  appropriate  filing 
period.  The  street  entrance  to  the 
Window  Filing  location  is  on  the  Grant 
Street  side  of  the  building  (across  from 
Oliver  Flowers).  Signs  will  be  posted  in 
both  One  Mellon  Bank  Center  and  Three 
Mellon  Bank  Center  indicating  the  Filing 
Window  location. 

The  "deliverer"  should  proceed 
directly  to  the  street  entrance  described 
above  and  identify  himself  (herself)  as 
having  applications  for  the  932/941  MHz 
point-to-multipoint  channels  filing 
window. 


*  These  applications  will  automatically  have  fee 
type  code  PEP  entered  by  Mellon  Bank  for 
subsequent  update  of  the  Commission's  automated 
database. 


Caution:  One  Mellon  Bank  Center  is  ^ 
not  the  customary  address  for  filing 
applications  requiring  a  fee.  This 
location  has  been  established  to 
accommodate  this  filing  window.  Do  not 
deliver  these  applications  to  any  other 
location!  These  applications  will  not  be 
accepted  at  any  other  facility. 

Consistent  with  Commission 
procedure,  Mellon  Bank  will  provide  a 
single  receipt  by  date  stamping  any 
single  sheet  of  paper. 

Directions  to  One  Mellon  Bank  Center 

From  the  Greater  Pittsburgh 
International  Airport  and  Interstate  79: 

Proceed  east  on  Parkway  (Interstate 
279)  towards  dov^town  Pittsburgh.  Go 
through  the  Fort  Pitt  Tunnels  and  across 
the  Fort  Pitt  bridge.  Follow  signs  to 
Parkway  East  (Monroeville).  Travel 
approximately  V*  of  a  mile  to  the  Grant 
Street  exit  (Exit  3).  Proceed  on  Grant 
Street  to  One  Mellon  Bank  Center.  The 
street  address  isjSOO  Grant  Street.  Enter 
building  at  designated  area  and  follow 
signs. 

From  Pennsylvania  Turnpike: 

Take  exit  6  (Monroeville)  to  parkway 
(Interstate  376).  Go  west  on  parkway  to 
the  Grant  Street  exit  (Exit  3).  Proceed  on 
Grant  Street  to  One  Mellon  Bank  Center. 
Enter  the  building  at  designated  area 
and  follow  signs. 

Parking  is  available  in  several  parking 
garages  which  are  within  two  blocks  of 
One  Mellon  Bank  Center.  Chatham 
Garage  is  located  on  Fifth  Avenue;  and 
Mellon  Square  Garage  is  on  Sixth 
Avenue  (across  from  the  Alcoa 
Building).  There  is  also  a  loading  area 
located  behind  One  Mellon  Bank  Center 
on  Ross  Street. 

Mail-Ins 

Filings  may  be  mailed  to  one  of  the 
two  lockboxes  listed  below. 
Applications  must  be  received  on  either 
Tuesday  or  Wednesday  of  the 
appropriate  filing  window. 

For  Common  Carrier  Bureau 
applications,  mail  to:  Federal 
Communications  Commission,  932/941 
MHz  Point-to-Multipoint  Channels. 
Common  Carrier  Bureau,  P.O.  Box 
358924,  Pittsburgh,  PA  15251-5924. 

For  Private  Radio  Bureau  applications, 
mail  to:  Federal  Communications 
Commission,  932/941  MHz  Point-to- 
Multipoint  Chaimels.  Private  Radio 
Bureau.  P.O.  Box  358675,  Pittsburgh,  PA 
15250-5675. 

Questions 

Any  questions  regarding  filing  fees 


should  be  directed  to  the  Fees  Hotline  at 
(202)  632-FEES. 

Special  Note  to  Private  Radio  Applicants 

We  also  take  this  opportunity  to 
correct  certain  misconceptions  that  we 
understand  are  pervasive  regarding  the 
potential  use  and  value  of  multiple 
address  system  (MAS)  channels  for 
private  radio  services.*  Potential 
applicants  for  these  channels  are  urged 
to  be  cautious  of  claims  made  by  - 
application  preparers  that  MAS 
licensees  could  realize  windfall  profits. 
Private  radio  MAS  channels  are  not 
suitable  for  providing  a  communications 
service  to  a  large  sector  of  the  general 
public  such  as  channels  the 
Commission  has  allocated  for  cellular, 
paging,  or  specialized  mobile  radio 
(SMR)  services.  Instead,  potential  users 
of  MAS  channels  are  limited  to  various 
types  of  businesses  with  specialized 
communications  needs,  generally 
internal  to  those  businesses.  For 
example,  utilities  employ  MAS  channels 
for  load  management  and  banks  use 
MAS  channels  to  facilitate  electronic 
fimds  transfers. 

Moreover,  it  is  important  to  note  that 
many  MAS  channels,  in  addition  to 
those  that  are  the  subject  of  this  public 
notice,  are  currently  available  for 
private  radio  use  and  can  be  applied  for 
throughout  the  country  in  all  but  six 
markets.  Completion  of  an  application 
for  an  MAS  license  does  not  require 
special  skills  or  qualifications  other  than 
a  knowledge  of  the  operational  and 
technical  specifics  of  the  proposed 
system  and  its  expected  use. 

An  applicant  that  is  awarded  a 
private  radio  MAS  license  must 
construct  at  the  coordinates  specified  in 
the  application,  place  that  station  in 
operation  within  12  months  of  the  date 
of  license  grant,  and  may  not  assign  the 
license  to  another  party  until  these 
conditions  are  satisfied.  After  the 
closing  of  each  window,  major 
amendments  to  applications  and 
modifications  of  licenses  for  these  MAS 
frequencies,  including  station  location 
changes,  will  not  be  accepted  until 
subsequent  windows  are  opened. 
Likewrise,  requests  for  construction 
extensions  that  may  be  required  to 
accommodate  station  location  changes 
will  be  reviewed  on  a  case-by-case 
basis  and  be  subject  to  a  sufficient 
justification  showing.  Finally,  we 
emphasize  that  our  decision  to  employ  a 


*  MAS  can  be  used  intertrfaangeably  with  point-to- 
multipoint 
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lottery  leading  to  the  award  of  licenses 

for  the  MAS  channels  under 

consideration  herein  is  based  solely  on 

reasons  of  administrative  convenience 

to  facilitate  the  overall  licensing 

process. 

Applications  Not  Requiring  a  Fee 

Common  Carrier  Bureau  applications 
not  requiring  a  fee  (See  S  1.1112  of  the 
Commission's  Rules)  must  be  filed  on 
FCC  Form  401  and  must  comply  with  all 
pertinent  standards  of  part  22  of  the 
Commission's  Rules.  Each  individual 
application  must  be  in  a  sealed,  manila 
envelope  with  the  following  inscription 
on  the  face  of  the  envelope:  Federal 
Communications  Commission.  932/941 
MHz  Point-to-Multipoint  Channels. 
Office  of  the  Secretary,  room  222. 1919 
M  Street.  NW..  Washington.  DC  20554. 
Applications  that  are  mailed  must  be 
received  at  the  above  address  during  the 
appropriate  two-day  window. 
Applications  that  are  hand-delivered 
must  be  brought  to  the  above  address 
during  the  appropriate  two-day  period 
anytime  between  8  a.m.  and  5:30  p.m. 
Consistent  with  Commission  procedure, 
the  Secretary's  Office  will  provide  a 
single  receipt  by  date  stamping  any 
single  sheet  of  paper  proffered. 

Private  Radio  Bureau  applications  not 
requiring  a  fee  (See  Section  1.1112  of  the 
Commission's  Rules)  must  be  filed  on 
FCC  Form  402  and  must  comply  with  all 
pertinent  standards  of  parts  1  and  94  of 
the  Commission's  Rules.  Each  individual 
application  must  be  in  a  sealed,  manila 
envelope  with  the  following  inscription 
on  the  face  of  the  envelope:  Federal 
Communications  Commission.  932/941 
MHz  Point-to-Multipoint  Channels,  1270 
Fairfield  Road.  Gettysburg,  PA  17325- 
7245. 

Applications  that  are  mailed  must  be 
received  at  the  above  address  during  the 
appropriate  two-day  window. 
Applications  that  are  hand-delivered 
must  be  brought  to  the  above  address 
during  the  appropriate  two-day  period 
anytime  between  8  a.m.  and  4:30  p.m. 
Consistent  with  Commission  procedure, 
the  Bureau  will  provide  a  single  receipt 
by  date  stamping  any  single  sheet  of 
paper  proffered. 

All  Applicants 

Remember:  Each  individual  complete 
•  application  must  be  in  an  individual 
envelope  marked  as  indicated  above.  If 
more  than  one  application  is  being 
submitted,  all  applications,  properly 
packaged,  may  be  delivered  in  one 
larger,  properly  addressed  container. 
However,  each  individual  complete 
application  requiring  a  check  must  be  so 
accompanied,  i.e.,  two  or  more 
applications  may  not  be  paid  for  with  a 
single  check. 


During  the  initial  filing  period 
applicants  may  specify  a  channel 
preference,  but  the  Commission  will 
treat  all  channels  in  these  bands  as 
fungible  and.  together  with  the  National 
Telecommunications  and  Information 
Agency  (NTIA).  will  assign  all  channels. 
Applicants  for  channels  in  these  bands 
may  apply  for  either  a  single  channel  or 
a  paired  channel.  Requests  for  a  single 
channel  in  these  bands  will  be 
considered  to  be  for  a  lower  power  932 
MHz  channel  unless  an  area  of 
operation  is  provided  that  shows  that 
there  are  remote  stations  more  than  48 
kilometers  from  the  master/control 
station.  A  single  channel  applicant  that 
does  not  plan  to  communicate  with 
remotes  farther  than  this  distance  but 
that  requires  a  higher  power  941  MHz 
channel  must  submit  a  showing  with  its 
application  to  support  its  request. 

Applications  that  are  found 
acceptable  for  filing  will  be  assigned  a 
number.  A  random  drawing  of  the 
assigned  numbers  will  be  conducted  in 
order  to  rank  these  applications.  To  the 
extent  that  there  are  channels  available, 
each  applicant  will  be  assigned  its 
channel  preference.  When  this  is  not 
possible,  or  if  no  channel  preference  is 
listed,  then  the  lowest  available  channel 
will  be  assigned.  If  it  is  not  possible  to 
assign  a  channel  because  of  prior 
assignments  to  higher  ranked 
applicants,  then  the  application  will  be 
set  aside  to  be  dismissed.  This 
procedure  will  continue  until  all 
applications  have  either  been  assigned  a 
channel  or  set  aside  to  be  dismissed. 

Applications  for  these  channels, 
including  Government  applications  filed 
with  the  NTIA.  will  be  listed  in  a 
Commission  public  notice  as  soon  as 
feasible  after  the  filing  window  closes. 
Petitions  to  deny  filed  against  any  of 
these  applications  must  comply  with 
requirements  set  forth  at  either 
§  1.962(g)  or  S  22.30  of  the  Commission's 
Rules,  whichever  is  applicable. 

The  Commission  will  issue  lists  of 
applications  that  have  been  granted  as 
quickly  as  administratively  possible. 
After  all  applications  have  been 
processed,  a  further  public  notice  will  be 
issued  opening  a  new  filing  window  for 
any  remaining  channels. 

The  Back-up  Filings  procedure  shall 
not  apply  to  General  Docket  No.  82-243. 
See  Establishment  of  a  Fee  Collection 
Program  to  Implement  the  Provisions  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  Fees  II.  FCC  91-298,  HH  17-23. 
Oct.  10. 1991. 


Appendix:  Point-to-Multipoint  Center 
Frequencies  in  MHz 


Transmit  (or  receive) 

Receive  (or 
transmit) 

932  00625   

941.00625 

932  01 875   

941.01875 

932  03125    

94103125 

932  04375    

941.04375 

932  05625    

941.05625 

932  06875 „ 

932  08125  

941.06875 
941.08125 

932  09375 

941.09375 

93210625 

932  11875 

941.10625 
941.11875 

932  13125     

941.13125 

932  14375 

941.14375 

932  1 5625 „ 

932 16875     

941.15625 
941.16875 

932 18125       

941.18125 

932  1 9375 

941.19375 

932  20625 

941.20625 

932  21875 

941.21875 

932  23125  

941.23125 

932  24375 

941.24375 

932  25625 

941.25625 

932  26875  

941.26875 

932  26125   

941.28125 

932  29375   

941.29375 

932.30625 „ 

932  31875   

941.30625 
941.31875 

932  33125   

941.33125 

932  34375    

94134375 

932  35625     »~ 

941.35625 

932.36875 

932  38 1 25   .............^™................ 

941.36875 
941.38125 

932  39375    ..  .„ ... 

941.39375 

932  40625   

941.40625 

932.41 875 

932  43125   

941.41875 
941.43125 

932  44375 

932  45625 - 

932  46875    ......... — 

941.44375 
941.45625 
941.46875 

932  48125    

941.48125 

932  49375 

941.49375 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  91-29097  Filed  12-3-91;  8:45  am] 

BILUNG  CODE  6712-01-11 

FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Maryland  Port 
Administration  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
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Appendix:  Point-to-Multipoint  Center 
Frequencies  in  MHz 


Transmit  (of  receive) 


932.00625.... 
932.01875.... 
93203125.... 
932  04375.... 
932.05625.... 
932.06875.... 
932.08125.... 
932  09375.... 
932.10625.... 
932.11875.... 
932.13125.... 
932.14375.... 
932.15625.... 
932.16875..., 
932.18125..., 
93219375..., 
932  20625..., 
932.21875..., 
932.23125... 
932.24375..., 
932  25625... 
932  26875... 
932.28125... 
932.29375... 
932.30625... 
932.31875... 
932.33125... 
932.34375... 
932.35625... 
932.36875... 
932.38125... 
932.39375... 
932.40625... 
932.41875... 
932  43125... 
932.44375... 
932  45625... 
932.46875.. 
932.48125.. 
932.49375.. 


Receive  (of 
transmit) 


941.00625 

941.01875 

941.03125 

941.04375 

941.05625 

941.06875 

941.08125 

941.09375 

941.10625 

941.11875 

941.13125 

941.14375 

941,15625 

941.16875 

941.18125 

941.19375 

941.20625 

941.21875 

941  23125 

941.24375 

941  25625 

941.26875 

941.28125 

941.29375 

941.30625 

941.31875 

941.33125 

941.34375 

941  35625 

941.36875 

941.38125 

941.39375 

941.40625 

941.41875 

941.43125 

941.44375 

941.45625 

941.46875 

941.48125 

941.49375 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  91-29097  Filed  12-9-91;  8:45  amj 

BILUNG  CODE  S712-01-M 

FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Maryland  Port 
Administration  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 


Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200594. 

Title:  Maryland  Port  Administration/ 
Transroll/Sealand  Marine  Terminal 
Agreement. 

Parties: 

Maryland  Port  Administration 
("MPA")  Transroll/Sealand  ("TR/ 
SL"). 

Synopsis:  The  Agreement,  filed 
November  22, 1991,  provides  TR/SL  with 
cranes  and  a  berth  24  hours  prior  to  the 
arrival  of  its  vessel,  the  MV  GALLANT, 
at  the  Dundalk  Marine  Terminal  on  or 
about  November  22, 1991.  The 
Agreement  is  not  subject  to  renewal. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  29, 1991. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
(FR  Doc.  91-29047  Filed  12-3-91;  8:45  am] 

BILUNQ  COOE  873(M>1-M 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Cunard  Line  Limited  and  Cunard  Steam- 
Ship  Company  P.L.C.,  555  Fifth 
Avenue,  New  York,  NY  10017. 
Vessel:  SAGAFJORD. 

Dated:  November  27, 1991. 
Joseph  C.  Po'Jdng, 
Secretary. 
[FR  Doc.  91-29048  Filed  12-3-91;  8:45  amj 

BILUNG  CODE  673(M)1-M 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 


pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Hanseatic  Tours  Reisebedingungen, 
Renaissance  Cruises,  Inc..  Nuove 
Armamenfo  Sud  di  Navigazoine  SJ.l.. 
and  Nuove  Iniziative  Armatoriali  s.r.l., 
1800  Eller  Drive,  Suite  300,  Fort 
Lauderdale,  Florida  33335-0307 
Vessel:  Hanseatic  Renaissance 

(Renaissance  V)' 
Dated:  November  27, 1991. 

loseph  C  Polking, 

Secretary. 

(FR  Doa  91-28986  Filed  12-3-91;  8:45  am] 

BILLING  COOE  6730-01-11 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  27, 1991. 
Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  PubHc  (5  CFR  part  1320). 
A  copy  of  the  proposed  information 
collection(s)  and  supporting  documents 
is  available  from  the  agency  clearance 
officer  listed  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  agency  clearance  officer  and 
to  the  OMB  desk  officer  listed  in  the 
notice. 

date:  Comments  on  this  proposed 
revision  to  information  collection  are 
welcome  and  should  be  submitted  on  or 
before  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829) 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503  (202-395-3740) 
Request  for  OMB  approval  to  extend, 
without  revision,  the  following  report(s):. 
1.  Report  title:  Country  Exposure  Report. 
Agency  form  number:  FFIEC  009. 
OMB  Docket  number:  7100-0035. 
Frequency:  Quarterly. 
Reporters:  State  member  banks  and 
bank  holding  companies  that  have  a 


foreign  o^ice  or  subsidiary, 
International  Banking  Facility  or 
Edge  or  Agreement  subsidiary. 

Annual  reporting  hours:  3,456. 

Estimated  average  hours  per 
response:  24. 

Number  of  respondents:  36. 

Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  mandatory 
[12  U.S.C.  248(a).  1844(c).  and  3906J 
and  is  given  confidential  treatment 
[5  U.S.C.  552  (b)(4)  and  (b)(8)l. 

This  interagency  report  collects 
information  on  international  claims  of 
U.S.  banks  and  bank  holding  companies 
that  is  used  for  supervisory  and 
analytical  purposes.  The  information  is 
used  to  monitor  country  exposure  of 
banks  to  determine  the  degree  of  risk  in 
their  portfolios  and  the  possible  impact 
on  U.S.  banks  of  adverse  developments 
in  particular  countries. 

2.  Report  title:  Country  Exposure 

Information  Report. 
Agency  form  number:  FFIEC  009a. 
OMB  Docket  number:  7100-0035. 
Frequency:  Quarterly. 
Reporters:  State  member  banks  and 

bank  holding  companies. 
Annual  reporting  hours:  520. 
Estimated  average  hours  per 

response:  5. 

Number  of  respondents:  26. 
Small  businesses  are  not  affected. 
General  description  of  report-  This 

information  collection  is  mandatory 

(12  U.S.C.  248(a).  1844(c),  and  3906). 

The  information  is  available  to  the 

public. 

This  report  is  a  supplement  to  the 
Country  Exposure  Report  (FFIEC  009) 
and  provides  publicly  available 
information  on  material  foreign  country 
exposures  (all  exposures  to  a  country  in 
excess  of  one  percent  of  total  assets  or 
20  percent  of  capital,  whichever  is  less) 
of  U.S.  banks  and  bank  holding 
companies  that  file  the  FFIEC  009  report. 
Reporting  institutions  must  also  furnish 
a  list  of  countries  in  which  they  have 
lending  exposures  above  .75  percent  of 
total  assets  or  15  percent  of  total  capital, 
whichever  is  less. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 

(FR  Doc.  91-29041  Filed  12-3-91;  8:45  am) 
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CVB  Financial  Corp.;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S  C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  223.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as)indue  concentration  of  resources, 
decreased  or  unfair  competition, 
cijnflicts  of  interests,  or  unsound 
baking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comm.ents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  26. 
1991. 

A.  Federal  Reser\'e  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director. 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  CVB  Financial  Corp.,  Ontario, 
California;  to  engage  de  novo  through  its 
subsidiary,  Premier  Results,  Inc., 
Anaheim,  California,  in  data  processing 
activities  pursuant  to  \  225.25(b)(7)  of 
the  Board's  Regulation  Y. 


Board  of  Governor*  of  the  Federal  Reserve 
System.  Novenil)er  27. 1991. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 

(FR  Doc.  91-29040  Filed  12-3-91;  8:45  am] 

BHJJNO  CODE  *21»«1-F 


Phenix-Glrard  Bancshares,  Inc.,  et  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
com.pany  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \iews  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  26. 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Phenix-Girard  Bancshares,  Inc., 
Phenix  City,  Alabama;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Phenix- 
Girard  Bank.  Phenix  City,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Capitol  Bancorp  Ltd.,  Lansing, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Oakland  Commerce 
Bank,  proposed  successor  to  United 
Savings  Bank,  Lansing,  Michigan. 

2.  Northwest  Financial  Corp.,  Spencer, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  Conover 
Bancorporation.  Creston.  Iowa,  and 
thereby  indirectly  acquire  The  First 
National  Bank  in  Creston,  Creston. 
Iowa. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Peoples  National  Holdings.  Inc., 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  83.7 
percent  of  the  voting  shares  of  Peoples 
National  Bank,  McKinney,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1991. 
William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  91-29039  Filed  12-3-91;  8:45  am] 

BILUNG  CODE  821(M>1-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managentent 

[WO-610-02-41 11-161 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirements  should  be  made 
directly  to  the  Bureau  Clearance  Officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1004-0137),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Well  Completion  Report  and 
Log,  43  CFR  part  3160. 

OMB  Approval  Number  1004-0137. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  specific  additional 
operations  on  a  well  and  to  report  the 
completion  of  such  additional  work. 

Bureau  Form  Number:  3160-4. 

Frequency:  Non-recurring. 


UMI 


sday,  December  4.  1991  /  Notices 


ederal  Reserve 


I:  8:45  am] 


k,  Inc^  et  al.; 
ns  by;  and 
Companies 

this  notice 
'8  approval 
c  Holding 
^2]  and 
ulation  Y  (12 
ank  holding 
ank  or  bank 
ors  that  are 
;  applications 
I  of  the  Act  (12 

lable  for 
le  Federal 
ince  the 
pted  for 
available  for 
'  the  Board  of 
)ons  may 
ting  to  the 
ices  of  the 
:omment  on 
ts  a  hearing 
af  why  a 
d  not  suffice  in 
n.g  speciHcally 
are  in  dispute 
ence  that 
earing. 
,  comments 
>plications 
•than 

k  of  Atlanta 

sident)  104 
anta,  Georgia 

hares,  Inc., 
become  a 
r  acquiring  100 
es  of  Phenix- 
,  Alabama. 

ik  of  Chicago 

-esident)  230 
cago,  Illinois 

,  Lansing, 
percent  of  the 
Commerce 
r  to  United 
lichigan. 
'  Corp.,  Spencer, 
tiolding 
0  percent  of  the 


voting  shares  of  Conover 
Bancorporation,  Creston.  Iowa,  and 
thereby  indirectly  acquire  The  First 
National  Bank  in  Creston,  Creston, 
Iowa. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Peoples  National  Holdings.  Inc., 
Wilmington.  Delaware;  to  become  a 
bank  holding  company  by  acquiring  83.7 
percent  of  the  voting  shares  of  Peoples 
National  Bank.  McKinney,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1991. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  91-29039  Filed  12-3-91;  8:45  am] 

BILUNG  CODE  S21(M>1-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenoent 

lWO-610-02-41 11-161 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirements  should  be  made 
directly  to  the  Bureau  Clearance  Officer 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1004-0137).  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Well  Completion  Report  and 
Log,  43  CFR  part  3160. 

OMB  Approval  Number:  1004-^137. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  specific  additional 
operations  on  a  well  and  to  report  the 
completion  of  such  additional  work. 

Bureau  Form  Number:  3160-4. 

Frequency:  Non-recurring. 
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Description  of  respondents:  Oil  and 
gas  operators. 

Estimated  Completion  time:  60 
minutes. 

Annual  responses:  2,200. 

Annual  Burden  Hours:  2,290. 

Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-6105. 

Dated:  October  16. 1991. 
Hillary  Oden, 

Assistant  Director.  Energy  and  Mineral 
Resources. 
(FR  Doc.  91-29051  Filed  12-3-91;  8:45  amj 

BILLING  CODE  4310-«4-M 


[WO-610-02-41 11-16] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirements  should  be  made 
directly  to  the  Bureau  Clearance  Officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1004-0136),  Washington,  DC  20503. 
telephone  202-395-7340. 

Title:  Application  for  Permit  for  Drill, 
Deepen,  or  Plug  Back,  43  CFR  part  3160. 

OMB  Approval  Number  1004-0136. 

Abstract  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  proposed  drilling  operations 
through  review  of  technical  and 
environmental  factors. 

Bureau  Form  Number:  3160-3. 

Frequency:  On  occasion. 

Description  of  Respondents:  Oil  and 
gas  operators. 

Estimated  Completion  time:  30 
minutes. 

Annual  Responses:  4,000. 
I         Annual  Burden  Hours:  2,222. 

Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-15105. 

I  Dated:  October  16, 1991. 

Hillary  Oden. 

Assistant  Director,  Energy  and  Mineral 
Resources. 
(FR  Doc.  91-29052  Filed  12-3-fll;  8:45  amJ 

BILUNO  CODE  4310-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-330] 

Computer  System  State  Save/Restore 
Software;  Commission  Determination 
Not  To  Review  an  Initial  Determination 
Granting  a  Motion  To  Amend  the 
Complaint  and  Notice  of  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice^ 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  a  motion  to 
amend  the  complaint  and  notice  of 
investigation  to  add  allegations  of 
infringement  of  an  additional  patent 
claim. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  202-205-1000. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  Hopen,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
205-3108. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal.  202- 
205-1810 
SUPPLEMENTARY  INFORMATION:  On 

September  30, 1991,  complainant 
Universal  Vectors  Corporation  (UVC) 
filed  a  motion  to  amend  the  complaint 
and  notice  of  investigation  to  add 
allegations  of  infringement  of  claim  12  of 
the  patent  in  controversy,  U.S.  Letters 
Patent  4,763,333.  The  motion  was 
opposed  by  respondents  and  supported 
by  the  Commission  investigative 
attorney.  On  October  29, 1991,  the 
presiding  ALJ  issued  an  ID  (Order  No.  5) 
granting  the  motion.  No  petitions  for 
review  of  the  ID  or  agency,  conmients 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.53  of  the  Commission's  Interim  Rules 
of  Practice  and  Procedure  (19  CFR 
210.53). 

Issued:  November  26, 1991. 


By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc  91-29079  Filed  12-3-81;  8:45  amJ 

BtLLMO  COM  TOIO-OMI 


[InvMtlgattona  Nos.  303-TA-21  (Final)  and 
731-TA-519  (Final) 

Gray  Portland  Cement  and  Cement 
Clinker  From  Venezuela 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  and  scheduling  of  a 
final  antidumping  investigation  and 
scheduling  of  the  ongoing  countervailing 
duty  investigation^ 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
519  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Venezuela  of  gray  portland 
cement  and  cement  clinker,  provided  for 
in  subheadings  2523.29.00  and  2523.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  The  Commission  also 
gives  notice  of  the  schedule  to  be 
followed  in  this  antidumping 
investigation  and  the  ongoing 
countervailing  duty  investigation 
regarding  imports  of  gray  portland 
cement  and  cement  clinker  from 
Venezuela  (inv.  No.  303-TA-21  (Final)). 
The  schedules  for  the  subject 
investigations  will  be  identical,  pursuant 
to  Commerce's  alignment  of  its  final 
subsidy  and  dumping  determinations  (56 
FR  43907.  September  5. 1991). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  4, 1991. 
FOR  FU<rrHER  INFORMATION  CONTACT 
Debra  Baker  (202-205-3180),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
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should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  subject  antidumping  investigation 
is  being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  gray  portland  cement  and 
cement  clinker  from  Venezuela  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
secUon  733  of  the  act  (19  U.S.C.  1673b). 
The  Commission  instituted  the  subject 
countervailing  duty  investigation 
effective  August  19. 1991  (56  FR  47225. 
September  18, 1991).  Both  investigations 
were  requested  in  a  petition  filed  on 
May  21, 1991,  by  counsel  for  the  Ad  Hoc 
Committee  of  Florida  Producers  of  Gray 
Portland  Cement,  Washington,  DC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Any  person  having  already  filed  an 
entry  of  appearance  in  the 
countervailing  duty  investigation  is 
considered  a  party  in  the  antidumping 
investigation.  Any  other  persons 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  S  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  March  6, 1992,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  9  207.21  of  the 
Commission's  rules. 


Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  9:30  a.m.  on  March  24, 1992, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  March  16, 
1992.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  March  19, 1992,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  5  5  201.6(b)(2), 
201.13(0.  and  207.23(b)  of  the 
Commission's  rules. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  9  207.22  of  the 
Commission's  rules;  the  deadUne  for 
filing  is  March  17, 1992.  Parties  may  also 
file  written  testimony  in  connection  with 
their  presentation  at  the  hearing,  as 
provided  in  9  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  9  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  1, 1992; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
April  1, 1992.  All  written  submissions 
must  conform  with  the  provisions  of 
9  201.8  of  the  Conunission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
99  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  99  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  Va  This  notice  ia  published 


pursuant  to  section  S  207.20  of  the 
Commission's  rules. 

Issued:  November  22, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  91-29080  Filed  12-3-91:  8.45  am] 
bhjjmqcooe  ToatMn-n 


[Investigation  No.  731-TA-517  (Rnal)] 

Refined  Antimony  Trioxide  From  the 
People's  Republic  of  China 

agency:  United  States  International 

Trade  Commission. 

action:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  November  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brad  Hudgens  (202-205-3189).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  On 
October  23, 1991,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(56  FR  54887).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  determination  in  the 
investigation  from  December  16, 1991,  to 
February  21. 1992  (56  FR  56631).  The 
Commission,  therefore,  is  revising  its 
schedule  in  the  investigation  to  conform 
with  Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  February  19, 1992;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  on  February  20, 
1992;  the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on 
February  10, 1992;  the  deadline  for  filing 
prehearing  briefs  is  February  21, 1991; 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  on  February  25, 1991;  and  the 
deadline  for  filing  posthearing  briefs  is 
March  4, 1992. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


iday,  December  4,  1991  /  Notices 


i  a  hearing  in 

itigations 

arch  24. 1992. 

ide 

ests  to 

d  be  filed  in 

0  the 
[arch  16, 
estimony 
m's 
lermission  to 

1  the  hearing, 
lesiring  to 
lake  oral 

la 

>  held  at  9:30 
lie  U.S. 
ssion 
d  written 
t  the  public 
201.6(b)(2). 
le 


to  submit  a 
mission, 
brm  with  the 

idline  for 
ties  may  also 
[inection  with 
aring,  as 
le 

sthearing 
with  the 

adline  for 
\pril  1. 1992; 
filed  no  later 
he  hearing.  In 
as  not 

1  party  to  the 
a  written 
jrtinent  to  the 
s  on  or  before 
bmissions 
Msions  of 
>  rules;  any 
PI  must  also 
jnts  of 
the 

n.l6(c)  and 
ument  filed 
ions  must  be 
to  the 
i  by  either 
It),  and  a 
ae  timely 
it  accept  a 
t  a  certificate 

ons  are  being 
the  Tariff  Act  of 
jblished 


pursuant  to  section  S  207.20  of  the 
Commission's  rules. 

Issued:  November  22. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-29060  Filed  12-3-91:  8:45  amj 

BIUJNQ  CODE  7020-02-«i 


(Investigation  No.  731-TA-517  (Final)] 

Refined  Antimony  Trioxide  From  ttte 
People's  Republic  of  China 

agency:  United  States  International 

Trade  Commission. 

action:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE!  November  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Brad  Hudgens  (202-205-3189).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  On 

October  23, 1991,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(56  FR  54887).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  determination  in  the 
investigation  from  December  16. 1991,  to 
February  21, 1992  (56  FR  56631).  The 
Commission,  therefore,  is  revising  its 
schedule  in  the  investigation  to  conform 
with  Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  February  19, 1992:  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  on  February  20, 
1992;  the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on 
February  10. 1992;  the  deadline  for  filing 
prehearing  briefs  is  February  21, 1991; 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  on  February  25, 1991;  and  the 
deadline  for  filing  posthearing  briefs  is 
March  4. 1992. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
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E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  8  207.20  of  the  Commission's 
rules. 

Issued:  November  26, 1991. 

By  order  of  the  Commission. 
KeniMtfa  R.  MaMO, 
Secretary. 

[FR  Doc.  91-29081  Filed  12-3-91:  8:45  am] 
BIUJIM  cooc  7iao-«>-« 

[Investigation  No.  337-TA-320] 

Rotary  Printing  Apparatus; 
Commission  Decision  Designating  the 
Investigation  More  Complicated 

In  the  Matter  of:  Certain  Rotary  Printing 
Apparatus  Using  Heated  Inlc  Composition. 
Components  Thereof  and  Systems  Containing 
Said  Apparatus  and  Components. 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
designate  the  above-captioned 
investigation  "more  complicated"  and  to 
extend  the  administrative  deadline  for 
completion  of  the  investigation  by  two 
months,  i.e.,  from  November  29, 1991,  to 
January  29, 1992. 

ADDRESSES:  Copies  of  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
205-2000. 

FOR  FURTHER  INFORMATION  CONTACT 
Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-3092. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

SUPPtXMENTARY  INFORMATION:  On 
August  28, 1991,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  finding  a  violation  of  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337)  in 
the  subject  investigation.  Petitions  for 


review  of  the  ID  were  filed  by 
complainant  Markem  Corporation  and 
by  the  respondents.  Previously,  after  the 
close  of  the  evidentiary  hearing,  the  AL) 
issued  Order  No.  5  permitting  the  parties 
to  substitute  photographs  for  certain 
physical  exhibits. 

On  October  15, 1991,  the  Commission 
issued  notice  of  its  decision  to  review 
the  ID  in  its  entirety  and  to  recall  the 
physical  exhibits  for  which  photographs 
had  been  substituted  pursuant  to  ALJ 
Order  No.  5. 

Because  the  recalled  physical  exhibits 
have  only  recently  become  available  to 
the  Commission,  and  because  of  the 
extent  of  the  review  involved,  the 
commission  has  determined  to  designate 
this  investigation  "more  complicated.." 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S  210.59(a) 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR 
210.59(a)(1991)). 

Issued:  November  28. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-29082  Filed  12-3-91;  8:45  amj 

BtLUNO  COK  703(M»-« 

[Investigation  No.  337-TA-329] 

Certain  Vacuum  Cleaners;  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation  on  tl>e  Basis  of  a 
Settlement  Agreement 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  7)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a 
settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT 
Robin  L.  Turner,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3103. 

SUPPlfMENTARY  INFORMATION:  On 
October  1, 1991.  complainants  Amway 
Corporation  and  Bissell,  Incorporated, 


and  respondent  lona  Appliances.  Inc. 
filed  a  joint  motion  to  terminate  this 
investigation  on  the  basis  of  a 
settlement  agreement.  The  motion  was 
supported  by  the  Commission 
investigative  attorney.  On  November  7. 
1991,  the  presiding  ALJ  issued  an  ID 
(Order  No.  7)  terminating  the 
investigation  on  the  basis  of  the 
settlement  agreement.  No  petitions  for 
review,  or  government  agency  or  public 
comments  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1337), 
and  S  210.53  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.53). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  November  26. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  91-29063  Filed  12-3-91:  8:45  am] 
■Nxmacooc  Toao-os-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

agency:  National  Indian  Gaming 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1  (a)(3).  that  the 
National  Indian  Gaming  Commission 
has  adopted  a  final  annual  fee  rate  of  1% 
for  calendar  year  1991.  The  rate  shall 
apply  to  all  assessable  gross  revenues 
(tier  1  and  tier  2]  from  each  class  II 
gaming  operation  regulated  by  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT 
Fred  W.  Stuckwisch.  National  Indian 
Gaming  Commission,  1850  M  Street, 
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NW..  suite  250,  Washington,  DC  20036; 
telephone  202/632-7003;  fax  202/632- 
7066  (these  are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  Class  II 
gaming  on  Indian  lands. 

The  regulations  of  the  Commission  (25 
CFR  part  500)  provide  for  a  system  of 
fee  assessment  and  payment  that  is  self- 
administered  by  the  Class  II  gaming 
operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates:  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
and  report  and  remit  the  fees  to  the 
Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  this  rate  are  effective  for  the  second 
half  of  calendar  year  1991.  Therefore,  all 
Class  II  gaming  operations  within  the 
jurisdiction  of  the  Commission  are 
required  to  self-administer  the 
provisions  of  these  regulations  and 
report  and  pay  any  fees  that  are  due  to 
the  Commission  before  the  end  of  the 
fourth  quarter  of  1991  (December  31). 

Example:  Where  a  gaming  operation's  1990 
assessable  gross  revenues  were  $5,000,000 
and  the  operation  has  already  remitted  fees 
of  $12,500,  the  amounts  to  be  used  and  the 
computations  to  be  made  are  as  follows: 

1990  assessable  gross  revenues $5,000,000 

Annual  fee  rate 1% 

Annualized  fees 50,000 

Multiply  by  fraction  of  the  year 1/2 

Fees  for  1991 25.000 

Deduct  amount  ah^ady  remitted....        12,500 

Amount  to  be  remitted $12,500 


See  25  CFR  514.1  (Federal  Register  of 
August  15, 1991,  56  FR  40702). 

Dated:  November  27, 1991. 
Anthony  |.  Hop«, 

Chairman.  National  Indian  Gaming 
Commission. 

[FR  Doc.  91-29037  Filed  12-3-91;  8:45  am) 

BILLING  COOC  7S«S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

ACNW  Working  Group  on  Concerns 
Related  to  Seismic  and  Faulting 
Investigations  for  Characterization  of 
an  HLW  Site;  Meeting 

The  ACNW  Working  Group  on 
Concerns  Related  to  Seismic  and 
Faulting  Investigations  for 
Characterization  of  an  HLW  Site  will 
hold  a  meeting  on  December  17, 1991, 


room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  Maryland.  The  entire  meeting 
will  be  open  to  public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  December 
17. 1991— 8:30  a.m.  until  the  conclusion 
of  business. 

The  working  Group  will  hear  the 
current  thinking  by  DOE,  the  State  of 
Nevada,  American  Society  of  Civil 
Engineers,  and  other  interested  parties 
regarding  concerns  related  to  seismic 
and  faulting  investigations  of  a  high- 
level  waste  site.  The  NRC  staff  will 
present  responses  to  comments  from 

DOE  State  of  Nevada,  and  other 
interested  parties  on  the  staffs 
Technical  Position  on  the  "The 
Identification  of  Fault  Displacement  and 
Seismic  Hazards  at  a  Geologic 
Repository." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  ACNW  Working 
Group  Chairman:  written  statements 
will  be  accepted  and  made  available  to 
the  Working  Group.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  ACNW  Working 
Group,  their  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACNW 
staff  member  named  below  as  far  in 
advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  ACNW  Working  Group, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Ms.  Charlotte  E.  Abrams, 
ACNW  (telephone  301/492-8371) 
between  8  a.m.  and  5:30  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated  November  27, 1991. 
R.  K.  Major, 

Chief.  Nuclear  Waste  Branch. 

[FR  Doc.  91-29095  Filed  12-3-91;  8:45  am) 
BILUNO  COOE  TStO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[nel— M  No.  34-29992;  File  Nos.  SR-AMEX- 
91-14  and  SR-CBOE-91-17] 

S«(f-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.,  and 
the  Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Pilot  Programs  Involving  Debit  Put 
Spreads  in  Broad-Based  Stock  Index 
Options  with  European-Style  Exercise 

November  26, 1991. 

I.  Introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s[b)(l),  and  rule  19b-4 
thereunder,'  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE ")  and  the 
American  Stock  Exchange,  Inc. 
("Amex")  (collectively,  "the 
Exchanges")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  proppsed  rule  changes 
to  implement  one-year  pilot  programs 
allowing  approved  public  customers 
with  qualified  portfolios  to  effect  and 
maintain  in  cash  accounts  debit  put 
spread  transactions  in  broad-based 
index  options  with  European-style 
exercise.  The  Exchanges'  proposals 
defme  a  debit  put  spread  as  a  long  put 
position  coupled  with  a  short  put 
position  overlying  the  same  broad-based 
index  and  having  an  equivalent 
underlying  aggregate  index  value,  where 
the  short  put(s)  expires  with  the  long 
put(s),  and  the  strike  price  of  the  long 
put(s]  equals  or  exceeds  the  strike  price 
of  the  short  put(s). 

The  CBOE  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  29268  (June  3, 1991),  56  FR 
26702.  No  comments  were  received  on 
the  proposed  rule  change.* 


'  17  CFR  240.19b-4  (1990). 

'  On  July  29, 1991.  the  CBOE  amended  its 
proposal  by  adding  language  which  provides  that 
debit  put  spreads  will  be  permitted  only  to  the 
extent  that  the  underlying  value  of  the  option 
position  does  not  exceed  the  unhedged  value  of  the 
"qualified  portfolio."  The  unhedged  value  of  the 
portfolio  is  calculated  by  subtracting  from  the  total 
value  of  the  net  long  positions  for  each  of  the  stocks 
in  the  portfolio  or  their  equivalents  the  value  of  (a) 
any  opposite  side  of  the  market  calls  and  puts  in 
broadbased  index  options,  (b)  any  opposite  side  of 
the  market  positions  in  stock  index  futures,  and  (c) 
any  economically  equivalent  opposite  side  of  the 
market  positions  in  stock  index  options  or  options 
on  stocli  index  futures.  The  amendment  also 
provides  that  calendar  debit  put  spreads  are  not 
included  within  the  pilot  program.  On  August  15, 
1991.  the  CBOE  amended  its  filing  again  to  provide 
that  short  stock  positions  can  not  be  used  as  a  basis 
for  a  "qualified  portfolio"  under  the  pilot  program. 
See  letter  from  Robert  P.  Ackermann.  Vice 
President.  Legal  Services,  CBOE.  tu  Howard 
Kramer.  Assistant  Director.  Division  of  Market 
Regulation  ("Division").  SEC.  dated  August  9. 1991. 
On  November  21. 1991,  the  CBOE  amended  iu 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftalMW*  No.  34-29992;  Fit*  Nos.  SR-AMEX- 
91-14  and  SR-CBOE-91-17] 

S«lf-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.,  and 
the  Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Pilot  Programs  Involving  Debit  Put 
Spreads  in  Broad-Based  Stock  Index 
Options  with  European-Style  Exercise 

November  26, 1991. 

I.  Introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  and  rule  19b-4 
thereunder,*  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  and  the 
American  Stock  Exchange,  Inc. 
("Amex")  (collectively,  "the 
Exchanges")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  proposed  rule  changes 
to  implement  one-year  pilot  programs 
allowing  approved  public  customers 
with  qualified  portfolios  to  effect  and 
maintain  in  cash  accounts  debit  put 
spread  transactions  in  broad-based 
index  options  with  European-style 
exercise.  The  Exchanges'  proposals 
defme  a  debit  put  spread  as  a  long  put 
position  coupled  with  a  short  put 
position  overlying  the  same  broad-based 
index  and  having  an  equivalent 
underlying  aggregate  index  value,  where 
the  short  put(s)  expires  with  the  long 
put(s),  and  the  strike  price  of  the  long 
put(s)  equals  or  exceeds  the  strike  price 
of  the  short  put(s). 

The  CBOE  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  29268  (June  3. 1991),  56  FR 
26702.  No  comments  were  received  on 
the  proposed  rule  change.* 


'  17  CFR  240.19b-4  (1990). 

'  On  luly  29. 1991,  the  CBOE  amended  its 
proposal  by  adding  language  which  provides  that 
debit  put  spreads  will  be  permitted  only  to  the 
extent  that  the  underlying  value  of  the  option 
position  does  not  exceed  the  unhedged  value  of  the 
"qualified  portfolio."  The  unhedged  value  of  the 
portfolio  is  calculated  by  subtracting  from  the  total 
value  of  the  net  long  positions  for  each  of  the  stocks 
in  the  portfolio  or  their  equivalents  the  value  of  (a) 
any  opposite  side  of  the  market  calls  and  puts  in 
broadbased  index  options,  (b)  any  opposite  side  of 
the  market  positions  in  stock  index  futures,  and  (c) 
any  economically  equivalent  opposite  side  of  the 
market  positions  in  stock  index  options  or  options 
on  stock  index  futures.  The  amendment  also 
provides  that  calendar  debit  put  spreads  are  not 
included  within  the  pilot  program.  On  August  15, 
1991,  the  CBOE  amended  its  filing  again  to  provide 
that  short  stock  positions  can  not  b«  used  as  a  basis 
for  a  "qualified  portfolio"  under  the  pilot  program. 
See  letter  from  Robert  P.  Ackermann,  Vice 
President.  Legal  Services.  CBOE.  tu  Howard 
Kramer,  Assistant  Director.  Division  of  Market 
Regulation  ("Division").  SEC,  dated  August  9, 1991. 
On  November  21. 1991.  the  CBOE  amended  iu 

Continued 
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On  July  3, 1991.  the  Amex  submitted 
an  identical  proposal  to  the 
Commission.  The  Commission  today 
solicits  comments  on  the  Amex  proposal 
from  interested  persons.' 

If.  Description  of  the  Proposal 

Currently.  S  220,8  of  Regulation  T 
under  the  Act  precludes  customers  from 
effecting  spread  transactions  in  cash 
accounts.  Specifically.  §  220.8(a)(3)(ii)  of 
Regulation  T  includes  in  permissible 
cash  account  transactions  a  creditor's 
issue,  endorsement  or  guarantee  of  a 
short  put  option  for  a  customer  if  the 
creditor  obtains  cash  in  an  amount 
equal  to  the  exercise  price  of  the  option 
or  holds  in  the  account  any  of  the 
following  instruments  with  a  current 
market  value  at  least  equal  to  the 
exercise  price  of  the  option  and  with 
one  year  or  less  to  maturity:  Securities 
issued  or  guaranteed  by  the  United 
States  or  its  agencies,  negotiable  bank 
certificates  of  deposit,  or  bankers 
acceptances  issued  by  a  banking 
institution  in  the  United  States  and 
payable  in  the  United  States.  Because 
offsetting  long  put  options  fail  to  satisfy 
these  criteria,  spreads  are  not  included 
in  permissible  cash  account  transactions 
and,  therefore,  must  be  effected  in 
margin  accounts  only. 

The  Exchanges  represent,  however, 
that  several  money  managers  have 
expressed  an  interest  in  effecting  debit 
put  spreads  as  a  means  to  better  hedge 
their  long  stock  portfolios,  but  that  they 
are  currently  constrained  from  doing  so 
because  they  cannot  effect  spread 
transactions  in  a  cash  account.  Many 
money  managers  are  prohibited  from 
maintaining  a  margin  account  with  a 
broker-dealer.  More  specifically,  the 
money  managers  represent  that,  rather 
than  exclusively  using  long  puts  in 
conjunction  with  their  covered  index 
writing  strategies  (which  can  be  done  in 


proposal  to  provide  that  the  pilot  program  will 
commence  on  the  date  of  the  Commissio.-i's  order 
approving  the-  pilot  and  will  expire  one  year  later. 
See  let'.f  r  from  .Nancy  R.  Grossman.  General 
Counsel.  CBOE.  to  Howard  Kramer.  Assistant 
Director.  Division.  SEC.  dated  November  21. 1991 
("November  21  Letter").  Because  these  amendments 
are  technical  in  nature  they  have  not  been 
separately  published  for  comment.  In  addition,  the 
Commission  today  is  soliciting  comments  on  the 
Amex's  proposal  which  is  identical  to  the  CBOE's 
as  amepded. 

'  On  September  16. 1991,  the  Amex  amended  its 
niing  so  that  it  is  identical  to  the  CBOE's  as 
amended.  See  supra  note  2  for  a  description  of  the 
CBOE's  amendments.  On  November  25, 19S1,  the 
Amex  amended  its  proposal  to  define  public 
customer  for  the  purposes  of  the  pilot  program  as  "a 
customer  who  is  not  a  member  nor  a  non-member 
broker/dealer."  See  letter  from  Ellen  T.  Kander, 
Special  Counsel,  Options  Division,  Amex,  to 
Thomas  Cira,  Branch  Chief.  Options  Regulation, 
SEC  dated  November  25. 1991. 


a  cash  account),  they  also  would  like  the 
option  of  using  a  debit  put  spread.* 

Accordingly,  the  Exchanges  have 
developed  the  proposed  pilot  programs 
which  will  allow  investors  to  effect  and 
maintain  in  cash  accounts  debit  put 
spreads  in  broad-based  stock  index 
options  with  European-style  exercise. 
Under  the  terms  of  the  pilots,  only 
public  customers  approved  by  the  CBOE 
or  the  Amex  will  be  permitted  to 
participate  in  the  pilot  program.*  To 
obtain  an  Exchange's  approval,  public 
customers  will  be  required,  among  other 
things,  to  hold  a  "qualified "  stock 
portfolio,  or  its  equivalent,  that  is 
composed  of  net  long  positions  in 
common  stocks  in  at  least  four  industry 
groups  and  that  contains  at  least  twenty 
stocks,  none  of  which  accounts  for  more 
than  fifteen  percent  of  the  value  of  the 
portfolio.  A  portfolio  must  meet  these 
standards  at  all  times,  regardless  of 
trading  activity  in  the  stocks. 

In  addition,  among  other  things,  the 
debit  put  spread  positions  must  be 
carried  in  an  account  with  an  Exchange 
member  organization  and  the  qualified 
portfolio  must  be  maintained  with  either 
an  Exchange  member  organization, 
another  broker-dealer,  a  bank,  or  a 
securities  depository.  After  the  program 
has  been  in  effect  for  nine  months,  the 
CBOE  will  provide  the  Commission  with 
a  report  describing  the  types  of  public 
customers  using  the  exemption,  the 
specific  index  classes  used,  the  size  of 
positions  taken,  the  margin  account 
restrictions  of  exemption  users,  and 
expiration  events.  Finally,  after  nine 
months  of  operation,  the  CBOE  and  the 
Amex  will  each  submit  a  written  report 
to  the  Commission  assessing  the 


*  In  an  index  covered  write  strategy,  an  investor 
owns  a  portfolio  of  stock  and  v/rites  stock  index  call 
options  against  it.  The  short  call  option  offsets 
declines  in  the  value  of  the  portfolio  up  to  the  value 
of  the  premium  received  for  the  call;  however,  the 
short  call  also  limits  the  investor's  upside  profit 
potential  if  the  market  rises.  With  this  position, 
however,  the  investor  is  still  exposed  'o  significant 
risk  of  loss  if  the  value  of  the  index  d  ?creases  more 
than  the  value  of  the  premium  receivpu'  for  the  short 
Coll.  Accordingly,  in  order  to  offset  this  downside 
risk,  investors  will  sometimes  purchase  a  put  option 
to  protect  themselves.  Some  money  managers  also 
l>elieve  that  a  debit  put  spread  could  pro\  ide  an 
even  better  hedge.  By  using  a  debit  put  spread 
instead  of  a  long  put  to  hed^e  its  market  exposure. 
the  investor  »  able  to  apply  the  premium  received 
from  the  short  put  to  offset  the  price  of  the  long  put. 

'  The  CBOE  amended  its  proposal  to  define  a 
public  customer  as  a  customer  whose  orders  are 
eligible  to  tie  placed  on  a  CBOE  limit  order  book 
under  Exchange  Rule  7.4(a).  See  November  21 
Letter,  supra  note  2.  Specifically,  CBOE  rule  7.4(a) 
provides  that  "No  member  shall  place,  or  permit  to 
be  pieced,  an  order  with  a  Board  Broker  or  Order 
Book  Official  for  an  account  in  which  sucr.  member, 
any  other  member,  any  non-member  joint  venture 
participant,  or  any  non-member  broker/dealer  has 
an  interest." 


effectiveness  of  their  respective  pilot 
programs. 

In  conjunction  with  the  creation  of  the 
pilot  programs,  the  Commission  staff 
also  has  issued  no  action  letters  to  the 
Exchanges  stating  that  the  staff  would 
not  recommend  enforcement  action 
against  the  Exchanges  or  their  members 
due  to  the  operation  of  the  pilot 
programs,  namely  the  maintenance  of 
spread  positions  in  a  cash  account.*  The 
staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board")  also 
informed  the  Commission  staff  that 
Board  staff  would  not  object  if  the 
Commission  staff  were  to  issue  these 
no-action  positions  in  connection  with 
the  pilot  programs.'' 

III.  CoRunission  Findings 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  Specifically, 
the  proposals  will  benefit  public 
customers*  who  currently  are  prohibited 
or  restricted  in  their  use  of  margin 
accounts  by  facilitating  their  purchase  of 
hidex  option  debit  put  spreads.  Index 
option  put  spreads  provide  investors 
with  an  affordable  means  to  hedge  their 
portfolios  against  adverse  market 
moves.  In  this  regard,  the  cost  of  a  debit 
put  spread  transaction  is  lower  in 
comparison  to  the  purchase  of  a  put 
because  the  options  premium  received 
from  selling  the  put  is  used  to  offset  the 
purchase  of  the  long  put.'° 

In  addition,  to  the  extent  that  the  pilot 
program  increases  index  options 
transactions,  the  program  will  benefit  all 
options  investors  by  contributing  to  the 
depth  and  liquidity  of  the  Exchanges' 
options  markets.  Specifically,  the 
Commission  notes  that  for  a  variety  of 
reasons  public  customers  generally  are 
not  "natural"  writers  of  put  options  on 
slock  indexes.  First,  among  other 


•  See  letter  from  Howard  L  Kramer,  Assistant 
Director,  Division  uf  .Ma/ket  Regulation 
("Division  ').  SEC,  to  Mary  L  Bender,  First  Vice 
President,  Division  of  Regulatory  Services.  CBOE. 
dated  November  2.S,  1991,  and  letter  fr>m  Howard  L 
Kramer,  Assistant  Director.  Division,  SEC,  to  James 
M.  McNeil.  Assis'.ant  Vice  President.  Chief 
Examir  er,  Amex,  dated  Novemt)er  25, 1991. 

'  See  letter  from  Laura  Homer.  Securities  Credit 
Officer,  Board,  to  Howard  L.  Kramer.  Assistant 
Director,  Division  of  Market  Regulation.  SEC,  dutfd 
July  12, 1991. 

•  15  U.S.C.  78f  (1932). 

•  See  supra  notes  3  and  5  for  a  description  of  the 
term  "public  customer"  for  purposes  of  the  debit  put 
spread  program. 

'0  At  the  same  time,  the  total  amount  of  por'folio 
protection  provided  by  a  put  spread  is  less  than 
provided  by  a  long  put. 
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reasons,  public  customers  generally  hold 
long  stock  positions  and,  therefore,  seek 
to  hedge  downward  price  movements. 
Accordingly,  to  obtain  their  hedges, 
public  customers  will  either  buy  put 
options  or  sell  call  options.  Second,  to 
the  extent  that  a  public  customer  seeks 
to  hedge  against  an  upward  price 
movement  or  establish  a  bullish 
speculative  position,  the  public  customer 
most  likely  would  buy  a  call  option 
rather  than  sell  a  put  option  because  his 
participation  in  the  upward  movement 
of  the  market  would  be  unlimited  if  he  is 
long  a  call  option,  whereas  it  is  limited 
to  the  value  of  the  options  premium 
received  if  he  is  short  a  put  option. 
Third,  short  options  positions  expose 
investors  to  unlimited  risks.  Moreover, 
by  facilitating  the  creation  of  hedged 
positions  for  public  customers  over  a 
broad  range  of  market  movements,  the 
pilot  programs  could  reduce  the  need  for 
public  customers  to  liquidate  positions 
during  turbulent  market  conditions 
(further  exacerbating  the  market's 
volatility). 

In  addition,  the  Commission  believes 
that  the  economic  characteristics  of  a 
debit  put  spread  in  broad-based  stock 
index  options  with  European-style 
exercise  warrant  different  treatment  ^ 
than  other  debit  put  spreads.  In  the  debit 
put  spreads  included  within  the  pilot 
program,  the  long  put  entitles  an 
investor  to  receive  payment  when  the 
relevant  stock  index  declines  below  the 
put  option's  strike  price.  Because  the 
strike  price  of  the  long  put  must  equal  or 
exceed  the  strike  price  of  the  short  put, 
the  investor's  right  to  receive  payment 
under  the  long  put  at  all  times  will  offset 
any  obligations  he  incurs  from  the  sale 
of  the  short  put.  Similarly,  because  the 
short  position  must  expire  with  the  long 
position,  the  offset  provided  by  the  long 
put  will  last  for  the  duration  of  the 
investor's  obligation  as  a  short  put 
writer.  In  addition,  there  is  no  risk  that 
the  short  put  will  be  exercised  prior  to 
the  long  put  because  the  exemption 
applies  solely  to  European-style  options, 
which  may  be  exercised  only  on  their 
expiration  date. 

Finally,  the  Commission  notes  that 
after  the  pilot  programs  have  been  in 
operation  for  nine  months,  the 
Exchanges  each  will  submit  to  the 
Commission  a  written  report  assessing 
the  effectiveness  of  their  respective  pilot 
program.  The  Commission  expects  that 
the  reports  will  evaluate  the 
effectiveness  and  usefulness  of  the 
program  to  public  customers,  the  types 
of  public  customers  participating  in  the 
pilot  the  specific  index  classes  used,  the 
size  of  positions  taken,  and  the  margin 
account  restrictions  of  pilot  participants. 


In  addition,  the  reports  should  address 
the  ability  of  the  Exchanges  to  monitor 
public  customers'  ongoing  eligibility  to 
participate  in  the  ptograms.  The 
Commission  also  expects  that  the 
reports  will  discuss  any  action  taken  by 
an  Exchange  as  a  result  of  a  violation  of 
a  term  of  the  pilot  program,  the  market 
impact,  if  any.  of  the  pilot  program, 
particularly  at  expiration,  as  well  as  any 
other  issue  relating  to  the  pilot  program 
that  the  Exchanges  deem  appropriate. 

The  Commission  finds  good  cause  for 
approving  the  Amex's  proposal  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  Amex's 
proposal  is  identical  to  the  proposal 
submitted  by  the  CBOE,  which  was 
subject  to  the  full  notice  and  comment 
period.  The  Commission  received  no 
comments  regarding  the  CBOE's 
proposal.  Therefore,  the  Commission 
believes  that  granting  accelerated 
approval  of  the  Amex's  proposal  is 
appropriate  and  consistent  with  section 
6  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  Amex's 
proposal.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1991. 

//  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act"  that  SR- 
CBOE-91-17  is  approved  and  that  SR- 
AMEX-91-14  is  approved  on  an 
accelerated  basis,  and,  therefore,  that 
the  debit  put  spread  pilot  programs  are 
effective  until  November  25, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-28968  Filed  12-3-91;  8:45  am| 
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[Release  No.  34-30006;  File  No.  SR-Amex- 
91-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  inc., 
Relating  to  the  Listing  of  Warrants 
Based  on  the  SAP  500  Index 

November  27, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  5. 1991.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from,  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  section  106  of 
the  Amex  Company  Guide  warrants 
based  on  the  Standard  &  Poor's  500 
Composite  Stock  Price  Index  ("S&P  500 
Index"  or  "Index"),  a  broad-based, 
capitalization-weighted  index 
containing  a  representative  sample  of 
500  common  stocks,  constructed  by 
industry  groups,  that  trade  on  the  New 
York  Stock  Exchange  ("NYSE"),  the 
Amex,  or  over-the-counter  through  the 
National  Association  of  Securities 
Dealers'  NASDAQ  System. 
Additionally,  the  Amex  proposes  to 
amend  Commentary  .03  to  Amex  Rule 
411  to  require  that  warrants  based  on  a 
domestic  stock  price  index  be  sold  only 
to  options-approved  accounts. 

The  text  of  the  proposed  rule  is 
available  at  the  Office  of  the  Secretary, 
Amex.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 


"  15  U.aC  78«{b)(2)  (1982). 


'»  17  CFR  200.3O-J(a)(12)  (1990). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-28968  Filed  12-3-91:  8:45  am] 
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[ReiMM  No.  34-30006;  File  No.  SR-Am«x- 
91-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Usting  of  Warrants 
Based  on  the  S&P  500  Index 

November  27. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  5. 1991.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  section  106  of 
the  Amex  Company  Guide  warrants 
based  on  the  Standard  &  Poor's  500 
Composite  Stock  Price  Index  ("S&P  500 
Index"  or  "Index"),  a  broad-based, 
capitalization-weighted  index 
containing  a  representative  sample  of 
500  common  stocks,  constructed  by 
industry  groups,  that  trade  on  the  New 
York  Slock  Exchange  ("NYSE"),  the 
Amex,  or  over-the-counter  through  the 
National  Association  of  Securities 
Dealers'  NASDAQ  System. 
Additionally,  the  Amex  proposes  to 
amend  Commentary  .03  to  Amex  Rule 
411  to  require  that  warrants  based  on  a 
domestic  stock  price  index  be  sold  only 
to  options-approved  accounts. 

The  text  of  the  proposed  rule  is 
available  at  the  Office  of  the  Secretary. 
Amex.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
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>*  17  CFR  200.3O-3(a)(12]  (1990). 


and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Section  106  (Currency  and 
Index  Warrants)  of  the  Amex  Company 
Guide,  the  Exchange  may  approve  for 
listing  index  warrants  based  on 
established  foreign  and  domestic 
indexes. 

The  Amex  is  proposing  to  list  index 
warrants  based  on  the  S&P  500  Index,  a 
broad-based,  capitalization-weighted 
'idex  of  500  stocks.  The  listing  and 
•-ading  of  these  Index  warrants  on  the 
Amex,  however,  will  be  subject  to  the 
insurer  receiving  authorization  from  the 
Standard  &  Poor's  Corporation  to  use 
the  S&P  500  Index  in  connection  with 
the  warrants. 

S&P  500  Index  warrant  issues  will 
conform  to  the  listing  guidelines  under 
section  106  of  the  Amex  Company  Guide 
which  provide  that  (1)  the  issuer  shall 
have  assets  in  excess  of  $100,000,000 
and  otherwise  substantially  exceed  the 
Exchange's  size  and  earnings 
requirements;  (2)  the  term  of  the 
warrants  shall  be  for  a  period  ranging 
from  one  to  five  years  from  date  of 
issuance;  and  (3)  the  minimum  public 
distribution  of  such  issues  shall  be 
1,000,000  warrants  together  with  a 
minimum  of  400  public  holders,  and 
have  a  minimum  aggregate  market  value 
of  $4,000,000. 

S&P  500  Index  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (ie..  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  to  the  extent  that  the  S&P  500 
Index  settlement  price  has  declined 
below  a  prestated  strike  price. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  to  the  extent  that  the  S&P  500 
Index  settlement  price  has  increased 
above  the  pre-stated  strike  price.  If  "out- 
of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless. 


The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  Amex  Rule  411,  Commentary 
.02  applies  the  options  suitability 
standard  to  recommendations  regarding 
index  warrants.  Amex  Rule  421, 
Commentary  .02  requires  a  Senior 
Registered  Options  Principal  or  a 
Registered  Options  Principal  to  approve 
and  initial  a  discretionary  order  in  index 
warrants  on  the  day  the  order  is 
entered.  In  addition,  the  Exchange,  prior 
to  the  commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  S&P  500 
Index. 

Additionally,  the  Amex  proposes  to 
add  Commentary  .03  to  Rule  411  to 
provide  that,  notwithstanding  the 
provision  of  Commentary  .02,  index 
warrants  based  on  a  domestic  stock 
index  that  are  listed  under  section  106  of 
the  Amex's  Company  Guide  shall  be 
sold  only  to  investors  whose  accounts 
have  been  approved  for  options  trading 
pursuant  to  Exchange  Rule  921. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5). 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  desigi)ate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(a)  By  order  approve  such  proposed 
rute  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW..      . 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statement  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1991. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  91-29067  Filed  12-3-91;  8:45  am] 
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[Release  No.  34-30001;  RIe  No.  SR-CBOE- 
90-06] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  Delayed 
Trade  Match  Submission  Fees 

November  26. 1991. 

I.  Introduction 

On  June  27, 1990,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  rule  19b-4 
thereunder,*  a  proposed  rule  change  to 


■  15  U.S.C  78*(b)(l)  (1964). 

■  17  CFR  240.19b-4  (1988). 
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charge  fees  for  the  delayed  submission 
of  trade  data  by  members.'  The 
proposed  nile  change  was  pubhshed  for 
comment  In  Securities  Exchange  Act 
Release  No.  28308  (August  3. 1990),  55 
FR  32513.  No  comment  letters  were 
received  on  the  proposed  rule  change. 

On  January  22. 1991.  the  Commission 
approved  the  proposal  for  a  period  of 
six  months  from  January  22. 1991.* 
When  approving  the  proposal  the 
Commission  determined  that  the 
proposal  could  not  be  permanently 
approved  until  the  CBOE  submitted  and 
received  approval  for  its  intraday  trade 
match  system. 

The  CBOE  proposed  the  delayed  trade 
match  submission  fee  in  conjunction 
with  its  development  of  an  intraday 
trade  match  process.  Briefly,  the  CBOFs 
intraday  trade  match  process  compares 
trading  data  through  computer  runs 
during  each  trading  day  instead  of 
starting  the  processing  after  the  close  of 
trading.  Accordingly,  in  order  to  give  the 
CBOE  time  to  prepare  and  file  the 
procedures  for  its  intraday  trade  match 
system  and  the  Commission  time  to 
review  the  proposal,  while 
simultaneously  allowing  the  CBOE  to 
begin  charging  fees  fo  improve  the 
effectiveness  of  its  intraday  trade  match 
system,  the  Commission  approved  the 
fee  proposal  for  an  initial  six-month 
period.  Subsequently,  the  Commission 
extended  its  approval  of  the  proposal  for 
an  additional  six  months  until  January 
22. 1992.*  The  CBOE  has  filed  the 
procedures  for  its  intraday  trade  match 
system  with  the  Commission,  and  the 
Commission  today  is  approving  that 
proposal  in  a  separate  order.*  Therefore, 
the  Commission  today  also  is  granting 
permanent  approval  of  the  CBOE's 
proposal  to  institute  a  delayed  trade 
match  submission  fee. 

n.  Descriptioii  of  the  Proposal 

The  CBOE  proposes  to  add  several 
new  Exchange  Rules  to  charge  fees  for 
the  delayed  submission  of  trade 
information  related  to  in-person  market 


*  The  propoaal  wm  originally  lubmitted  under 
Section  19(b)(3)(A)  of  the  Act  for  immediate 
effectiveness.  On  July  24, 1990.  the  CBOE  filed  ■ 
letter  with  the  Commission  requesting  that  the  filing 
be  considered  under  section  19(b)(Z)  of  the  Act. 
which  provides  for  notice  and  comment  of  the 
proposal  prior  to  Cofninission  consideratioa  Sst 
letter  to  Howard  L  Kramer,  Assistant  Director. 
Division  of  Market  Regulatioit  Commission,  from 
lames  E.  Hopkinson.  Associate  General  Counsel. 
CBOE.  dated  luly  24. 199a 

*  See  Securities  Exchange  Act  Release  No.  28607 
(lanuary  22. 1991).  S6  FR  3127)  (Temporary  Approval 
Order). 

*  See  Securities  Exchange  Act  Release  No.  29341 
(June  19. 1991).  SO  PR  29293. 

*  See  Securities  Exchange  Act  Release  No  30000 
(November  26. 1991).  pubUahad  alacwherc  ia  thia 
issue. 


maker  trades  for  trade  match  purposes. 
In  general,  under  the  proposal,  market 
makers  and  their  clearing  firms  will  be 
charged  an  additional  fee  when  they 
submit  trade  information  for  at  least  a 
certain  specified  percentage  of  their 
transactions  two  hours  or  more  after  the 
time  of  execution.  The  fee  will  apply 
only  to  market  maker  trades  executed  in 
person.'' 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6(b)  (4)  and  (5) 
and  section  17A(a){l).  Specifically,  the 
Commission  believes  that  the  proposal 
will  allocate  to  members  submitting  late 
trade  information  the  extra  processing  > 
costs  incurred  by  the  CBOE  due  to  the 
late  submission  of  trade  information.  In 
addition,  the  Commission  believes  that 
the  proposal  will  encourage  market 
markers  and  their  clearing  members  to 
make  timely  submissions  of  trade 
information,  which  will  foster  more 
efficient  clearing  of  options  transactions. 

Untimely  submission  of  trade 
information  by  members  causes  higher 
costs  to  both  the  Exchange  and  its 
members  and  compromises  the 
effectiveness  of  intraday  trade  matching 
by  delaying  the  intraday  trade  matching 
process.  The  Exchange  makes  a 
comparison  run  of  trade  information 
several  times  a  day.  If  the  Exchange 
finds  one  side  of  a  trade  but  not  the 
other  it  will  produce  an  outtrade  report 
for  that  trade.  The  Exchange  produces 
listings  of  outtrades  several  times  during 
the  day.  When  market  makers  and 
clearing  members  fail  to  submit  a  large 
percentage  of  trade  data  on  a  timely 
basis  the  outtrade  reports  become 
extensive  and  the  information  value  of 
such  reports  diminishes."  In  an  effort  to 
provide  more  meaningful  data  to  the 
clearing  firms,  the  Exchange  now  runs 
additional  listings  which  are  designed  to 
exclude  many  of  the  outtrades  which 


'  For  a  detailed  description  of  the  proposal  and 
the  CBOE's  baais  for  the  proposal,  see  the 
Temporary  Approval  Order  supra  note  4.  56  FR  at 
3128. 

*  The  purpose  of  an  outtrade  report  is  to  inform 
members  of  trades  in  which  the  trade  inlormation 
submitted  does  not  match  or  where  only  one  side  of 
a  trade  has  sabraitted  information.  A  member  who 
recaivea  an  outtrade  report  then  will  compare  the 
report  to  its  own  records  to  reconcile  any  difference 
in  the  trade  information  or  to  submit  trade 
information  that  has  not  previously  been  submitted. 
The  incloaion  of  outtrades  that  are  caused  solely  by 
delayed  submission  of  trade  data  greatly  lengthens 
the  outtrade  report  and  makes  it  difficult  to 
determine  which  outtrades  are  "true"  outtrades. 


arise  because  one  side  has  not 
submitted  timely  trade  information.  In 
addition,  late  trade  information 
submission  makes  it  more  difficult  for 
the  Exchange  to  monitor  clearing  firm 
submissions  to  detect  firms  which  may 
be  experiencing  problems. 

The  Commission  believes  that  the 
proposal  will  result  in  a  higher 
percentage  of  trade  information 
submitted  to  the  Exchange  on  a  timely 
basis.  In  turn,  this  will  help  increase  the 
effectiveness  of  the  Exchange's  intraday 
trade  matching  system  by  reducing  the 
length  of  its  outtrade  reports  and  the 
need  for  additional  reports  which  do  not 
include  those  outtrades  due  to  delayed 
submission  of  trade  information.  Timely 
submission  of  trade  information  also 
will  produce  other  benefits  to  the 
Exchange  and  its  members,  such  as  the 
quicker  resolution  of  outtrades,  reducing 
the  number  of  nighttime  Exchange  and 
member  personnel,  reducing  the  number 
of  unmatched  trades  and  increasing  the 
integrity  of  the  trade  matching  and 
clearing  process.  Finally,  the  Exchange 
will  be  able  to  monitor  its  members 
more  effectively  for  any  problems  which 
might  disrupt  the  clearance  and 
settlement  process. 

The  Commission  believes  that  the 
proposed  fee  will  be  equitably  allocated 
among  Exchange  members.  The  separate 
transaction  and  tr&de  match  fees  that 
the  Exchange  currently  charges  fpr  each 
contract  bought  or  sold  on  the  Exchange 
does  not  cover  the  additional  effort  and 
expense  necessary  to  produce  extra 
lengthy  outtrade  reports  and  additional 
outtrade  reports  that  do  not  include 
outtrades  due  to  one-sided  trade 
information  submissions.  Nor  does  the 
fee  account  for  the  additional  nighttime 
Exchange  personnel  that  are  needed  to 
process  the  late  submissions.  The 
proposal  will  assess  a  fee  on  only  those 
members  who  submit  delayed  trade 
information,  which  fees  are  directly 
related  to  the  extra  Exchange  services 
and  expenses  that  are  devoted  to 
incorporate  such  delayed  information 
into  the  trade  matching  process. 
Members  who  meet  the  minimum  timely 
submission  percentages  and  who. 
therefore,  are  not  the  catalyst  for 
additional  Exchange  services  will  not  be 
charged  the  additional  fee.* 


*  The  CommiMion  notes  that  the  fee  relates  only 
to  transactions  executed  in  person  by  market 
makers  and  does  iu>t  include  floor  brokers.  The 
Exchange  states  that  floor  brokers,  as  a  group, 
generally  submit  their  transaction  inlormation  on  a 
timely  biaau  so  aa  not  to  lose  customer  business. 
Floor  brokers,  therefore,  do  not  contribute 
significantly  to  the  time  and  expense  necessary  to 
run  the  intraday  trade  match  system.  Accordingly, 
the  Commissioa  t>elieves  that  the  proposed  fee  Witt 
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arise  because  one  side  has  not 
submitted  timely  trade  information.  In 
addition,  late  trade  information 
submission  makes  it  more  difficult  for 
the  Exchange  to  monitor  clearing  firm 
submissions  to  detect  firms  which  may 
be  experiencing  problems. 

The  Commission  believes  that  the 
proposal  will  result  in  a  higher 
percentage  of  trade  information 
submitted  to  the  Exchange  on  a  timely 
basis.  In  turn,  this  will  help  increase  the 
effectiveness  of  the  Exchange's  intraday 
trade  matching  system  by  reducing  the 
length  of  its  outtrade  reports  and  the 
need  for  additional  reports  which  do  not 
include  those  outtrades  due  to  delayed 
submission  of  trade  information.  Timely 
submission  of  trade  information  also 
will  produce  other  benefits  to  the 
Exchange  and  its  members,  such  as  the 
quicker  resolution  of  outtrades,  reducing 
the  number  of  nighttime  Exchange  and 
member  personnel,  reducing  the  number 
of  unmatched  trades  and  increasing  the 
integrity  of  the  trade  matching  and 
clearing  process.  Finally,  the  Exchange 
will  be  able  to  monitor  its  members 
more  effectively  for  any  problems  which 
might  disrupt  the  clearance  and 
settlement  process. 

The  Commission  believes  that  the 
proposed  fee  will  be  equitably  allocated 
among  Exchange  members.  The  separate 
transaction  and  trade  match  fees  that 
the  Exchange  currently  charges  fpr  each 
contract  bought  or  sold  on  the  Exchange 
does  not  cover  the  additional  effort  and 
expense  necessary  to  produce  extra 
lengthy  outtrade  reports  and  additional 
outtrade  reports  that  do  not  include 
outtrades  due  to  one-sided  trade 
information  submissions.  Nor  does  the 
fee  account  for  the  additional  nighttime 
Exchange  personnel  that  are  needed  to 
process  the  late  submissions.  The 
proposal  will  assess  a  fee  on  only  those 
members  who  submit  delayed  trade 
information,  which  fees  are  directly 
related  to  the  extra  Exchange  services 
and  expenses  that  are  devoted  to 
incorporate  such  delayed  information 
into  the  trade  matching  process. 
Members  who  meet  the  minimum  timely 
submission  percentages  and  who. 
therefore,  are  not  the  catalyst  for 
additional  Exchange  services  will  not  be 
charged  the  additional  fee." 


*  The  Commission  notes  that  the  fee  relates  only 
to  transactions  executed  in  person  by  market 
makers  and  does  tu)t  include  floor  brokers.  The 
Exchange  states  that  floor  brokers,  as  a  group. 
generally  submit  their  transaction  information  on  a 
timely  biitu  so  as  not  to  lose  customer  business. 
Floor  brokers,  therefore,  do  not  contribute 
significantly  to  the  time  and  expense  necessary  to 
run  the  intraday  trade  match  system.  Accordingly, 
the  Comraisstui  believe*  thai  the  proposed  fee  wiii 

Coallaiied 
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The  Commission  believes  that  it  is 
necessary  for  the  Exchange  to  charge 
both  the  market  maker  and  its  clearing 
member  for  delayed  submissions.  If  the 
Exchange  were  to  only  charge  the 
market  maker,  the  clearing  member 
would  be  able  to  delay  trade 
information  submission  and  receive  the 
additional  Exchange  services  at  the  cost 
of  the  market  makers  for  whom  it  clears. 
On  the  other  hand],  if  the  Exchange 
-were  to  only  charge  the  clearing 
jmember,  market  makers  would  have  no 
cost-saving  incentive  to  submit  quickly 
trade  information  to  their  clearing 
members.  Charging  both  market  makers 
and  their  clearing  members  for  the  extra 
services  gives  each  group  a  cost-based 
reason  for  submitting  trade  information 
on  a  timely  basis. 

Finally,  although  the  fee  is  not  a 
disciplinary  sanction,  the  CBOE  has  still 
chosen  to  provide  procedures  for 
(members  assessed  a  fee  to  contest  any 
ifees  imposed.  In  particular,  a  member 
may  seek  verification  of  fees  charged  by 
the  Exchange.  If  the  member  is  not 
satisfied  with  the  verification  of  fees,  he 
jmay  make  an  appeal  via  a  hearing 
before  a  panel  of  three  or  more  directors 
of  the  Board  of  Directors,  with  an 
opportunity  to  cross-examine  witnesses. 
A  decision  by  the  panel  may  be 
appealed  to  the  Board  of  Directors  of  the 
Exchange.  Although  such  formalized 
procedures  are  unusual  for  challenging 
fee  assessments,  they  actually  make  the 
imposition  of  the  fee  fairer  by  allowing 
members  to  challenge  erroneous  fee 
charges.  Moreover,  these  procedures  are 
reasonably  designed  to  afford  a  member 
assessed  a  fee  the  opportunity  to 
challenge  the  veracity  of  the 
assessments. 

The  Commission  believes  that  the  fee, 
which  has  been  in  effect  on  a  temporary 
basis  since  ]uly  1991,  already  has  been 
shown  to  be  effective  in  increasing  the 
percentage  of  trade  information 
submitted  to  the  Exchange  on  a  timely 
basis.  For  example,  in  December  1990, 
when  the  intraday  trade  match  system 
was  in  operation  but  no  fee  for  delayed 
submission  of  trade  information  was  in 
place,  55%  of  in-person  market  maker 
and  69%  of  Exchange-wide  trade 
information  were  submitted  within  two 
hours  after  the  time  of  execution.  In 
September  1991,  a  month  with 
comparable  trade  volume,  these 
percentages  had  increased  to  83%  and 
87%,  respectively.  In  addition,  the 
percentage  of  trades  which  remained 
unmatched  after  the  5  p.m.  trade  match 
cycle  decreased  from  9.1%  to  7.1%. 


It  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-90-06)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  i 

Margarat  H.  McFarUtnd.  I 

Deputy  Secretary. 

[FR  Doc.  91-28989  Filed  12-3-«;  8:45  am] 
BtLUNO  CODE  WIO-OI-M 


(R«lMM  No.  34-30000;  FHt  No.  SR-CBOE- 
91-18] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Cttange  by  the  Ctilcago  Board  Options 
Exchange,  Inc^  Relating  to  the 
Exchange's  Intraday  Trade  Match 
System. 

November  26, 1991. 

On  May  13. 1991.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").*  and  rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
establish  procedures  for  its  intraday 
trade  match  system.  The  proposed  rule 
change  was  published  for  comment.*  No 
comment  letters  were  received  on  the 
proposed  rule  change. 

The  purpose  of  the  proposed  rule 
change  is  to  provide  procedures  for  the 
Exchange's  intraday  trade  match 
system.  Subsequent  to  the  execution  of  a 
trade  on  the  Exchange,  the  Exchange 
matches  the  trade  information  data 
recorded  by  the  purchasing  member 
with  the  information  recorded  by  the 
selling  member.  Clearing  members  are 
advised  of  transactions  for  which 
matching  buy  and  sell  data  has  not  been 
submitted.  After  allowing  the  relevant 
clearing  members  to  submit  corrections 
or  changes,  the  matched  transaction 
data  is  sent  by  the  CBOE  to  the  Options 
Clearing  Corporation  for  clearance  and 
settlement 

Traditionally,  the  trade  matching 
process  at  the  Exchange  has  t>een 
performed  by  making  computer  nms  in 
the  evening  hours  after  trading  for  the 
day  has  ceased.  In  April  1990.  however, 
the  Exchange  instituted  an  intraday 
trade  matching  service  on  an  Exchange- 
wide  basis.  As  a  result  the  Exchange  is 
now  making  intraday  trade  match 


comparison  computer  runs,  instead  of 
starting  the  process  after  die  close  of 
trading.*  The  CBOE.  in  the  present 
proposal,  is  requesting  approval  of  Ae 
Exchange's  procedures  for  its  intraday 
trade  match  system.*  A  brief  summary 
of  the  procedures  is  set  forth  twlow.* 

Previously,  the  Exchange's  trade 
match  process  began  after  the  close  of 
trading.  Specifically,  there  were  three 
timeframes  during  which  trade  input 
comparisons  occurred.  Tlie  first  trade 
input  comparison  occurred  no  earlier 
than  6  p.m.  Central  Standard  Time  (all 
times  noted  in  this  order  refer  to 
Chicago  Time).  The  second  trade  input 
comparison  occurred  at  approximately 
10  p.m.  The  third  trade  input  comparison 
occurred  at  12  noon  the  next  trading  day 
to  resolve  unmatched  trades  from  the 
prior  trading  day. 

The  CBOE  represents  that  the 
intraday  trade  match  system  currently 
in  operation  at  the  Exchange  has  greatly 
accelerated  the  timeframe  in  which 
trade  information  is  compared.  Trade 
input  into  the  Exchange's  trade  match 
system  now  commences  as  soon  as 
trading  begins.  The  trade  match  process 
consists  of  three  intraday  trade  match 
passes  and  two  evening  trade  match 
passes.  The  three  intraday  trade  match 
passes  occur  at  11  a.m..  1  p.m.  and  3  pjn. 


l>e  allocated  to  <ho*e  ntemtjert  who  came  the 
Exchange  the  greatest  expense  with  r«spert  to  the 
intraday  trade  match  system. 


«•  15  U.S.C.  TBs  (b)(2)  (ISeZ). 

■  IS  U.S.C  78a(bK1)  (1M4). 

>  17  CFR  a«ai9t>-t  (1988). 

*  Securities  Exchange  Act  Release  No.  29322  (June 
17. 1991).  se  FR  29284  ("Intraday  Trade  Matdi 
Notice"). 


*  Other  exchanges  also  have  accelerated  their 
trade  companson  process.  For  example,  tee 
Secunties  Exchange  Act  Release  No.  28285  Qu^y  30. 
1990),  55  FR  31930 

'  On  )anuar>'  22. 1991.  the  Commission  approved 
a  CBOE  proposal  esublishing  a  fee  for  delayed 
trade  match  sabmissions  for  a  penod  of  six  month* 
from  (anuary  22. 1991  [See  Securities  Exchange  Act 
Release  No.  28807  (January  22. 1991).  56  FR  3127JJ. 
The  purpose  of  the  fee  is  to  encourage  market- 
makers  and  market-maker  clearing  firms  to  submit 
tradif^  data  to  the  CBOE  m  s  timely  manner  and  to 
help  offset  the  additional  burden  created  by  delayed 
submission  in  conjunction  with  the  Exchange's 
implementation  of  its  intraday  trade  match  system. 
When  apprtjving  the  fee  structure,  however,  the 
Commission  determined  that  the  proposal  could  not 
be  permanently  approved  until  the  CBOE  submitted 
and  received  approval  for  its  intraday  trsde  match 
system.  Accordingly,  in  order  to  give  the  CBOE  time 
to  prepare  and  file  the  intraday  trade  match  system 
end  the  Commiasion  time  to  review  the  proposal 
while  smittUaneously  allowing  the  CBOE  to  begin 
chargini  fees  to  improve  the  effectiveness  of  its 
intraday  trade  match  system,  the  Commission 
approved  the  fee  proposal  for  an  initial  six-month 
period  5ubse<)uantly,  the  Commission  extended  its 
approval  of  the  fee  for  delayed  trade  match 
submissions  for  an  additional  six  months  imtil 
January  22. 1992.  [See  Securities  Exchange  Act 
Release  No.  28341  (]une  19, 1991),  SO  FR  29293). 
Because  Ais  Order  approves  the  CBOE's  proceduras 
for  its  intraday  trade  match  system,  the  Conunisstaa 
today  also  is  grantmg  full  a(^iroval  to  the  CBOE's 
proposal  establishing  the  fee  for  delayed  trade 
mstch  submissions  See  Securities  Exchange  Act 
Release  No  30001  (Noveinbar  28. 1991).  published 
eisewhera  in  thu  lasaa. 

*  See  note  L  supra  Intraday  Trade  Match  Notioa. 
for  a  Borc  detailed  deacriptloo  of  dtc  intraday  irsda 
match  system  procedures  and  bow  inemt>ers  may 
submit  trade  dista  intraday  is  fotsid. 


63532 


Federal  RegUter  /  Vol.  56.  No.  233  /  Wednesday.  December  4.  1991  /  Notices 


After  each  pass,  the  Exchange  produces 
and  distributes  matched  and  unmatched 
trade  reports,  which  the  member  firms' 
representatives  compare  with  the 
information  contained  in  the  firm's 
records.  If  errors  are  found,  the  members 
make  corrections  and  resubmit  the  data 
to  the  CBOE  electronically.  In  addition, 
at  2  p.m.,  member  firm  representatives 
meet  at  a  face-to-face  trade  checking 
session  to  discuss  unmatched  trades  and 
attempt  to  resolve  them. 

The  first  of  the  two  evening  trade 
match  passes  is  performed  as  early  as 
5:30  p.m.  Again,  the  Exchange  produces 
and  distributes  matched  and  unmatched 
trade  reports  which  member  firm 
representatives  review  in  an  attempt  to 
match  all  remaining  outtrades.  Once  all 
corrections  to  the  first  evening  pass  are 
received  by  the  Exchange,  the  final 
trade  matching  pass  is  performed. 
Generally,  the  final  trade  match  pass 
occurs  around  8:45  p.m.  This  pass 
produces  a  final  electronic  file  of  all 
compared,  matched  trades  for 
submission  to  the  Options  Clearing 
Corporation  for  settlement.  This  file 
contains  approximately  97.5%  of  the 
trading  day's  activity.  The 
approximately  2.5%  of  the  trades  which 
remain  uimiatched  are  reconciled  the 
next  morning  prior  to  the  opening  of 
trading. 

The  Exchange  states  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  in 
general,  and  the  objectives  of  section 
6(b)(5),  in  particular,  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing  transactions  in  securities. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). 
Specifically,  the  Commission  believes 
that  the  proposal  will  foster  cooperation 
and  coordination  among  Exchange 
member  firms  engaged  in  comparing  and 
settling  Exchange  transactions  and  will 
help  protect  Exchange  members  and 
other  persons  that  safeguard  investors' 
funds  and  facilitate  their  transactions. 

"The  Commission  also  believes  that  the 
proposal  will  make  trade  comparisons 
on  the  CBOE  more  efficient  in  terms  of 
the  time  and  expense  involved  in  trade 
processing.  Intraday  trade  matching 
reduces  Exchange  member  expenses  by 
decreasing  the  number  of  persormel  that 
need  to  be  available  after  the  trading 
day  has  ended  to  match  uncompared 
trades.  In  addition,  the  intraday  trade 
match  system  will  significantly  reduce 


the  number  of  day-old,  unresolved 
trades  because  they  can  be  resolved 
during  the  trading  day  when  the 
personnel  that  are  responsible  for  the 
trades  are  still  present.  Under  the  old 
system,  a  significant  number  of  trades 
remained  unmatched  until  the  next 
morning  because  not  all  member  firm 
personnel  were  available  after  the 
trading  day  had  ended  to  match 
uncompared  trades,  requiring  that  those 
trades  be  resolved  just  before  the  next 
day's  trading  began. 

Finally,  the  Commission  believes  the 
intraday  trade  match  system  will  reduce 
the  risk  exposure  to  investors  and 
Exchange  member  firms.  Unresolved 
trades  which  sit  overnight  are  subject  to 
market  price  volatility  and  could  cause  a 
loss  to  a  member  firm  or  its  customer  in 
the  event  of  a  default  or  some  other 
unexpected  event.  The  intraday  trade 
match  system  reduces  the  number  of 
trades  subject  to  this  risk  by  matching  a 
higher  percentage  of  trades  on  the  trade 
date  and  reducing  the  number  of 
uimiatched  trades  that  are  not  resolved 
until  the  next  trading  day. 

//  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.''  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-91-18)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-28990  Filed  12-3-91;  8:45  am] 

HUJIM  COOC  WIO-OI-M 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  plans  to  implement,  as  of 
January  1. 1992.  a  rate  decrease  on 
selected  facility  fees,  including  a 
restructuring  and  reduction  of  charges 
for  vendor  services.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  m.ost 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to 
provide  a  more  equitable  distribution  of 
overall  charges  among  exchange 
constituents  and  to  respond  to  general 
market  conditions  by  decreasing 
selected  floor  facility  fees.  Reductions 
are  proposed  to  the  following  annual 
facility  fees: 


(RateSM  No.  34-29998;  Rl«  No.  SR-NYSE- 
91-39] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc..  Relating  to 
the  Reduction  of  Selected  Facility 
Fees  Including  the  Restructuring  and 
Reduction  of  Vendor  Service  Fees 

November  26. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  November  18, 1991.  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


Type  of  fee 

Current 
lee 

Proposed 
ee 

Telephone  derti  tickets: 
Regular 

$634.25 
1,193.25 
5,900.00 
4,300.00 
6.400.00 
3,025.00 
1,602.00 
10,577.00 
1.602.00 

2,254.00 

1,601.75 

$600.00 

Special 

1,125  00 

Spedahst  post  pnvilege 

5.575.00 
4,065  00 

Equity  specialist  spaces 

Cabinet  space— Post  30... 
Eouitv  booth  soaces 

6.050.00 
2,860.00 
1.515.00 

Order  pad  privilege 

Order    pad    privilege— 
direct  clearance 

9,995  00 
1.515.00 

2.130.C0 

Equity   and   fixed   income 

1,515  00 

The  Exchange  also  proposes  to 
restructure  its  vendor  services  fee  in 
order  to  implement  a  new  method  of 
determining  the  fee  imposed  by  the 
Exchange  for  providing  third-party 
vendor  services  to  floor  members.  The 
current  Exchange  fee  for  vendor 
services  is  based  on  a  percentage  mark- 


'15U3.C78«(b)(2)(1982). 


■  A  complete  list  of  Facility  Fees  is  available  at 
the  office  of  Financial  Planning  and  Analysis  a  the 
NYSE 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  plans  to  implement,  as  of 
January  1. 1992.  a  rate  decrease  on 
selected  facility  fees,  including  a 
restructuring  and  reduction  of  charges 
for  vendor  services.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to 
provide  a  more  equitable  distribution  of 
overall  charges  among  exchange 
constituents  and  to  respond  to  general 
market  conditions  by  decreasing 
selected  floor  facility  fees.  Reductions 
are  proposed  to  the  following  annual 
facility  fees: 


Type  of  fee 


Telephone  derfc  tickets: 

Regular 

Special 

Specialist  post  privilege 

Floor  privilege 

Equity  specialist  spaces 

Cabinet  space — Post  30. 

Equity  bootti  spaces 


Order  pad  privilege 

Order    pad    privilege- 
direct  clearance 

Equity   and  fixed   Irxxxne 
private  line  diarge 


Current 
fee 


$634.25 
1,193.25 
5,900.00 
4.300.00 
6,400.00 
3,025.00 
1,602.00 
10,577.00 
1.602.00 

2.254.00 

1.601.75 


Proposed 


S600.00 
1,125  00 
5.575.00 
4,065  00 
6,050.00 
2,860.00 
1.515.00 
9,995  00 
1,515.00 

2,130.00 

1.515.00 


The  Exchange  also  proposes  to 
restructure  its  vendor  services  fee  in 
order  to  implement  a  new  method  of 
determining  the  fee  imposed  by  the 
Exchange  for  providing  third-party 
vendor  services  to  floor  members.  The 
current  Exchange  fee  for  vendor 
services  is  based  on  a  percentage  mark- 


up imposed  on  the  fees  charged  by  the 
third-party  vendor.  As  vendor  services 
have  become  more  sophisticated  and 
costly,  the  percentage  mark-up  approach 
lis  no  longer  appropriate.  Instead,  the 
lExchange  intends  to  impose  on 
isubscribing  memtiers  a  fixed  terminal 
charge.*  This  charge  will  result  in  a  fee 
reduction  for  most  members  who 
subscribe  to  third-party  vendor  services. 

2.  Statutory  basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtnerance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Com.ments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  .Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


■  A  complete  list  of  Facility  Fee*  it  available  at 
the  office  of  Financial  Planning  and  Analysis  a  the 
NYSE. 


»  Thus,  the  NYSE  proposes  to  impose  a  vendor 
services  fee  equal  to  the  amount  charged  by  the 
vendor  for  the  service  plus  an  annual  terminal 
charge  of  $900.00.  This  fixed  terminal  charge  will 
replace  the  current  fee,  which  is  based  on  a 
percentage  of  the  vendor's  fee. 


should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  jierson,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-39  and  should  be  submitted  by 
Decem.ber  26, 1991. 

For  the  Commission,  by  the  Div'sion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[in  Doc.  91-29068  Filed  12-3-91;  8:45  am] 

BtLUNQ  COOe  SOIO-OI-M 


(Release  No.  34-30004;  File  No.  SR-NYSE- 
91-35] 

Self-Regulalory  Organizations;  New 
York  Stock  Exchange,  inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  ttie  Handling  of  Market-on- 
Close  Orders 

November  27. 1991. 

I.  Introduction 

On  September  19, 1991.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  •  and  Rule 
19b-4  thereunder.  *  a  proposed  rule 
change  to  (1)  amend  NYSE  Rules  13. 
116.40  and  123A.43  on  a  permanent 
basis;  and  (2)  extend  the  pilot  program 
permitting  the  entry  and  execution  of 
matched  market-on  close  ("MOC") 
orders.  The  Exchange  also  has 
submitted  a  report  evaluating  the  effects 
of  the  MOC  procedures. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29811  (October  10. 1991),  56  PR  52104 
(October  17. 1991).  No  comments  were 
received  on  the  proposal. 


II.  Backgrouod 

In  June.  1990.  the  Commission 
approved,  on  a  one-year  pilot  basis,  the 
NYSE's  proposed  rule  change  to  (1) 
provide  that  MOC  orders  are  to  be 
executed  in  their  entirety  at  the  closing 
price  on  the  Exchange,  and  if  not  so 
executed,  arc  to  be  cancelled:  and  (2) 
allow  for  the  entry  and  execution  of 
matched  MOC  orders.  The  Commission 
also  granted  an  exemption  from  its  short 
sale  rule.  Rule  lOa-1.'  for  matched  MOC 
orders  that  are  part  of  a  program  trading 
strategj'.* 

In  its  original  proposal,  the  Exchange 
noted  that  it  had  bean  advised  by 
member  firms  that  procedures  allowing 
the  execution  of  matched  MOC  buy  and 
sell  orders  entered  by  the  same  firm 
were  particularly  necessary  to  meet 
regulatory  requirements  governing 
"Exchanges  for  Hiysicals"  ("EFPs"), 
where  a  firm  accommodates  a  customer 
who  wishes  to  convert  a  futures  position 
into  a  stock  position  by  swapping 
futures  for  stock.*  In  its  order  approving 
the  one-year  pilot  program,  however,  the 
Commission  expressed  concern  that 
matched  MOC  orders  would  he 
executed  without  the  opportunity  for 
order  exposure  or  interaction  with  the 
trading  crowd.  The  Commission  pointed 
out  that  the  matched  MOC  order 
procedure  was  different  from  the 
auction  market  procedures  normally 
used  on  the  Exchange,  and  possibly 
could  result  in  some  customer  orders  in 
the  trading  crowd  or  on  the  limit  book 
being  by-passed.  The  Commission 
stated  its  belief  that  the-purpose  of  the 
Exchange's  matched  MOC  order 
proposal  could  be  better  accommodated 
long-term  by  the  development  of,  among 
other  possible  alternatives,  an  after- 
hours  trading  system.  The  Commission 
further  noted  that,  during  the  pilot 
period,  the  Exchange  would  be  expected 
to  develop  criterial  to  evaluate  the 
effects  of  the  MOC  procedures  and  to 
determine  whether  alternative  measures 
such  as  an  after-hours  trading  system 


>  15  U.SC.  78sfb)(l)  (1988). 
»  17  CFR  240.19b-4  (1991). 


»  Pursuant  lo  Rule  lOa-1  under  the  Act.  17  CFR 
240.10a-l  (1991).  and  Exchange  Rule  440B.  a  short 
sale  on  the  Exchange  may  not  be  effected  at  a  price 
either  (Ij  below  the  last  reported  price  or  (2)  at  the 
last  reported  price  unless  that  pnce  is  hitjhei  than 
the  last  reported  price. 

♦  See  Secunties  Exchange  Act  Release  No.  28167 
(June  29. 1990).  55  FR  28117  (order  granting 
temporary  approval  to  File  No.  SR-N"YSE-89-10). 
and  letter  from  Richard  G.  Ketchum.  Director. 
Division  of  Market  Regulation.  SEC.  lo  lames  E 
Buck.  Senior  Vice  President  and  Secretary.  NYSE 
dated  July  2, 1990.  (1990  Decisions)  Fed.  Sec  L  Rep. 
(CCH---l79.6Sl.»upra,  for  a  fuller  description  of 
EFPs. 

*Sce  Securities  Exchange  Act  Release  No.  28167. 
note  4,  supra,  for  a  fuller  description  of  EFPs. 
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should  be  adopted  to  handle  these 
orders. 

The  original  one-year  pilot  program 
was  temporarily  extended  by  the 
Commission  for  an  additional  six 
months,  until  September  30, 1991.«  in 
order  to  give  the  Exchange  the 
opportunity  to  contrast  the  use  of 
matched  MOC  orders  with  certain 
program  trading  transactions  effected  in 
the  Exchange's  recently  implemented 
Crossing  Session  II.'  In  its  order 
extending  the  pilot  program  until 
September  20, 1991.  the  Commission 
again  expressed  concern  as  to  the  entry 
of  matched  MOC  orders,  but  approved 
the  extension  in  order  to  allow  the 
Exchange  additional  time  to  assess  the 
pilot  program  in  light  of  the  Exchange's 
development  of  an  after-hours  trading 
system. 

Subsequently,  the  Commission 
granted  accelerated  approval  to  an 
Exchange  proposal  to  extend  the  pilot 
period  until  November  30, 1991.*  The 
extension  until  November  3, 1991  was 
intended  to  provide  the  Commission 
with  the  requisite  time  to  analyze  the 
Exchange's  report  evaluating  the  effects 
of  the  MOC  procedures  over  the  one- 
year  pilot  program.'  and  to  determine 
whether  to  approve  the  proposal  set 
forth  herein. 

III.  Description  of  the  Proposal 

A.  Guaranteed  Executions  Pursuant  to 
Prescribed  Pricing  Procedures 

Ths  Exchange  seeks  to  obtain 
permanent  approval  of  the  amendments 
to  NYSE  Rules  13. 116.40  and  123A.43  as 
such  rules  relate  to  the  pricing  and 
execution  of  MOC  orders.  Essentially, 
such  amendments  would  make 
permanent  that  portion  of  the  pilot 
program  relating  to  the  pricing 


•  See  Securities  Exchange  Act  Release  Nos.  29393 
(July  1, 1991).  56  FR  30954  (order  granting  temporary 
accelerated  approval  to  File  No.  SR-NYSE-91-22). 

'  Crossing  Session  11,  which  occurs  from  4  p.m.  to 
5:15  p.m.  on  every  trading  day.  is  an  aggregate-price 
session  »hat  allows  members  to  enter  crosses  of  buy 
and  se''  p'-'^^^iam  orders  that  include  at  least  IS 
NVSE-lisifu  stocks  having  a  total  market  value  of 
$1.000.iX»  or  more,  and  to  effect  their  execution  at 
an  aggregate  price.  The  pilot  period  for  the 
E>ctiange's  off-hours  trading  sessions,  including 
Crossing  Session  II,  is  due  to  expire  on  May  24. 
1993.  See  Securities  Exchange  Act  Release  No. 
29.''.37  (May  24. 1991).  56  FR  24a53  (order  approving 
File  Nos.  SR-N>SE-90-52  and  SR-N>'EE-90-53). 

•  Sse  Securities  Exchange  Act  Release  No.  29761 
(Septecber  30, 19P1),  56  FR  50743  (order  granting 
teEn.->rary  accelerated  approval  to  File  No.  SR- 
N^5E-31-34). 

•  The  Exchange's  report  originally  was  filed  with 
the  Commission  on  September  11, 1991.  The 
E.'.dianje  subsequently  added  supplemental  data  to 
the  report  on  October  10, 1991.  See  File  No.  SR- 
NYSE-91-35  and  letter  from  Brian  M.  McNamara, 
Managing  Director.  Market  Surveillance.  NYSE,  to 
Marj'  Reveil.  Branch  Chief.  Division  of  Market 
Regulation.  SEC  dated  October  10. 1991. 


procedures  and  guaranteed  executions 
of  MOC  orders  to  provide  that  such 
orders  are  to  be  executed  in  their 
entirety  at  the  closing  price  on  the 
Exchange,  and  if  not  so  executed,  are  to 
be  cancelled. 

In  particular,  the  amendment  to  Rule 
13  would  provide  that  a  market  order 
with  the  instruction  "at  the  close"  is  to 
be  executed  in  its  entirety  at  the  closing 
price  on  the  Exchange  and.  if  the  order 
carmot  be  so  executed,  it  is  to  be  treated 
as  cancelled.'**  The  amendment  to  Rule 
123A.43  provides  that  a  broker  handling 
an  order  with  the  instruction  "at  the 
close"  is  to  use  due  diligence  to  execute 
the  order  in  its  entirety  at  the  closing 
price  and,  if  the  order  is  not  so  executed, 
the  broker  must  cancel  it. 

The  amendments  to  Rule  116.40  would 
provide  that,  where  there  is  an 
imbalance  of  MOC  orders,  the 
imbalance  must  be  executed  against  the 
prevailing  bid  or  offer,  as  appropriate, 
and  then  the  remaining  MOC  orders 
must  be  stopped  against  each  other  and 
executed  at  the  price  of  the  immediately 
preceding  transaction  just  described. 
Where  there  is  no  imbalance  of  MOC 
orders,  the  amendments  would  provide 
that  buy  MOC  orders  must  be  paired  off 
against  sell  MOC  orders  and  executed 
at  the  last  sale  price  on  the  Exchange  in 
the  subject  security  just  prior  to  the 
close  of  trading  on  that  day.*  • 

In  its  report  evaluating  the  effects  of 
the  use  of  the  MOC  guaranteed 
execution  and  pricing  procedures  over 
the  initial  one-year  pilot  period,  the 
Exchange  concluded  that  these 
procedures  are  working  well  in 
facilitating  investor  participation  at  a 
NYSE  closing  price  that  appropriately 
reflects  the  valance  of  supply  and 
demand  at  the  close.  The  Exchange  also 
concluded  that  the  procedures  have  not 
had  any  discemable  negative  effect  on 
the  quality  of  the  Exchange's  market.  In 


">  In  File  No.  SR-NYSE-89-10,  the  Exchange 
noted  that  it  anticipated  that  the  only  orders  would 
be  cancelled  would  be  when  trading  has  halted  in  a 
security,  or  when  there  were  special  conditions  to 
the  order  [e.g..  "buy  minus"  or  "sell  plus")  that 
cannot  be  met.  In  addition,  when  the  provisions  of 
Rule  80A(c)  are  in  eifect,  all  MOC  index  arbitrage 
orders  (except  as  noted)  must  contain  the 
instruction  "sell  plus"  or  "buy  minus,"  as 
appropriate.  Furthermore,  any  MOC  order  index 
arbitrage  order  without  the  appropriate  instruction 
entered  before  the  provisions  of  Rule  80A(c)  are  put 
into  effect  must  be  cancelled  and  replaced  with  a 
MOC  Older  containing  the  appropriate  instruction. 
See  NYSE  Information  Memo  number  91-42, 
October  29, 1991. 

' '  These  procedures  formerly  had  been  codified 
in  Rule  118.40  for  use  on  expiration  Fridays  only. 
See  Securities  ExchanRe  Act  Release  No.  29871 
(October  2a  1991).  56  re  56434  [order  granting 
accelerated  approval  to  the  NYSE  proposal  (File  No. 
SR-NYSE-91-31)  to  extend  the  effectiveness  of 
auxiliary  closing  procedures  on  expiration  Fridays 
for  an  additional  year). 


particular,  the  Exchange  concluded  that 
the  procedures  have  not  resulted  either 
in  unusual  volatility,  or  an  increase  in 
trading  halts,  at  the  close.  The  Exchange 
based  its  conclusion  on  its  finding  that 
99.2%  of  closing  transactions  in  the 
stocks  sampled  took  place  at  a  price 
change  of  V4  point  or  less  from  the 
previous  trade.  The  Exchange  believes 
that  this  result  compares  favorably  with 
the  aggregate  Exchange  trade-to-trade 
price  variation  statistics,  which  show 
that,  on  an  overall  basis  through  the  first 
six  months  of  1991.  99.6%  of  all  trades  on 
the  Exchange  were  effected  at  a  price 
change  of  Vi  point  or  less  from  the 
previous  trade.'* 

B.  Matched  MOC  Orders 

In  addition,  the  Exchange  seeks  to 
extend,  until  May  1993.  the  portion  of 
the  pilot  program  relating  to  the  entry 
and  execution  of  matched  MOC  orders, 
and  the  concurrent  exemption  from  SEC 
Rule  lOa-1  for  the  entry  of  a  MOC  order 
to  sell  short  where  (1)  the  member  firm 
has  also  entered  a  MOC  order  to  buy  the 
same  amount  of  stock;  and  (2)  both 
MOC  orders  are  part  of  a  program 
trading  strategy  by  the  member  firm, 
and  the  orders  are  identified  as  such. 

As  indicated  above,  the  impetus 
behind  the  Exchange's  proposal  to  allow 
matched  MOC  orders  to  be  entered  by 
member  firms  was  the  facilitation  of 
member  firms'  EFP  transactions.  As 
stated  in  the  Exchange's  report 
evaluating  the  effects  of  the  matched 
MOC  order  procedures,  no  transactions 
using  paired  MOC  orders  were  effected 
on  the  Exchange  during  the  initial  one- 
year  pilot  period." 

In  light  of  the  Commission's  expressed 
view  that  the  NYSE  should  consider  the 
development  of  an  after-hours  trading 
system  that  would  permit  the 
participation  of  other  orders  as  an 
alternative  to  the  use  of  matched  MOC 
orders.'*  the  Exchange  also  has 
reviewed  EFP  activity  during  the  first 
two  months  of  trading  in  Crossing 
Session  II.'*  While  no  EFP  transactions 
were  effected  using  the  matched  MOC 
procedures  during  that  period  of  time, 
30.8%  of  EFP  transactions  effected  on 


"  For  a  fuller  description  of  the  Exchange's 
report,  see  File  No.  SR-NYSE-81-35. 

"W. 

'*  The  Commission  also  suggested  that  the 
Exchange  consider  an  amendment  to  NYSE  Rule  390 
for  after-hoars  trading.  In  general,  NYSE  rule  390 
prohibits  a  member  from  effecting  a  transaction 
otherwise  than  on  an  exchange  as  principal  or  as  an 
in-house  agency  cross  in  a  security  listed  on  the 
exchange  before  April  28. 1979. 

'*  Crossing  Session  11  is  the  Exchange's  off-hours 
trading  facility  which  was  developed  to  facilitate 
member  firms'  program  trading  transactions.  See 
note  7,  supra. 
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particular,  the  Exchange  concluded  that 
the  procedures  have  not  resulted  either 
in  unusual  volatility,  or  an  increase  in 
trading  halts,  at  the  close.  The  Exchange 
based  its  conclusion  on  its  finding  that 
99.2%  of  closing  transactions  in  the 
stocks  sampled  took  place  at  a  price 
change  of  V*  point  or  less  from  the 
previous  trade.  The  Exchange  believes 
that  this  result  compares  favorably  with 
the  aggregate  Exchange  trade-to-trade 
price  variation  statistics,  which  show 
that,  on  an  overall  basis  through  the  first 
six  months  of  1991,  99.6%  of  all  trades  on 
the  Exchange  were  effected  at  a  price 
change  of  V4  point  or  less  from  the 
previous  trade.** 

B.  Matched  MOC  Orders 

In  addition,  the  Exchange  seeks  to 
extend,  until  May  1993,  the  portion  of 
the  pilot  program  relating  to  the  entry 
and  execution  of  matched  MOC  orders, 
and  the  concurrent  exemption  from  SEC 
Rule  lOa-1  for  the  entry  of  a  MOC  order 
to  sell  short  where  (1)  the  member  firm 
has  also  entered  a  MOC  order  to  buy  the 
same  amount  of  stock;  and  (2)  both 
MOC  orders  are  part  of  a  program 
trading  strategy  by  the  member  firm, 
and  the  orders  are  identified  as  such. 

As  indicated  above,  the  impetus 
behind  the  Exchange's  proposal  to  allow 
matched  MOC  orders  to  be  entered  by 
member  firms  was  the  facilitation  of 
member  firms'  EFP  transactions.  As 
stated  in  the  Exchange's  report 
evaluating  the  effects  of  the  matched 
MOC  order  procedures,  no  transactions 
using  paired  MOC  orders  were  effected 
on  the  Exchange  during  the  initial  one- 
year  pilot  period." 

In  light  of  the  Commission's  expressed 
view  that  the  NYSE  should  consider  the 
development  of  an  after-hours  trading 
system  that  would  permit  the 
participation  of  other  orders  as  an 
alternative  to  the  use  of  matched  MOC 
orders.'*  the  Exchange  also  has 
reviewed  EFP  activity  during  the  first 
two  months  of  trading  in  Crossing 
Session  II.'*  While  no  EFP  transactions 
were  effected  using  the  matched  MOC 
procedures  during  that  period  of  time, 
30.8%  of  EFP  transactions  effected  on 


'•  For  a  fuller  description  of  the  Exchange's 
report,  see  File  No.  SR-NYSE-ei-S5. 

>'W. 

'♦  The  Commission  also  suggested  that  the 
Exchange  consider  an  amendment  to  N'YSE  Rule  390 
for  after-hours  trading.  In  general,  NYSE  rule  390 
prohibits  a  member  from  effecting  a  transaction 
otherwise  than  on  an  exchange  as  principal  or  as  an 
in-house  agency  cross  in  a  security  listed  on  the 
exchange  before  April  28. 1979. 

'*  Crossing  Session  U  is  the  Exchange's  off-hours 
trading  facility  which  was  developed  to  facilitate 
member  firms'  program  trading  transactions.  See 
note  7,  suprv. 


the  Exchange  were  effected  in  Crossing 
Session  II  of  the  Exchange's  off-hours 
trading  system.  Thus,  the  Exchange  has 
concluded  that  at  present  member  firms 
find  Crossing  Session  II  a  more  viable 
alternative  than  the  use  of  matched 
MOC  orders  for  the  effecting  of  EFP 
transactions  on  the  Exchange.  The 
Exchange  believes,  however,  that  it 
would  be  appropriate  to  extend  the  pilot 
program  for  the  use  of  matched  MOC 
orders  to  nm  concurrently  with  the 
Crossing  Session  II  pilot  program  in 
order  to  allow  member  firms  the  choice 
of  using  either  matched  MOC  orders  or 
Crossing  Session  II  and  to  allow  the 
Exchange  a  reasonable,  longer  period  of 
time  to  evaluate  the  overall  viability  and 
effectiveness  of  both  approaches  in 
meeting  the  needs  of  member  firms  and 
their  customers. 

Further,  the  Exchange  states  that 
during  the  proposed  extension  of  the 
pilot  program  it  will  continue  to  monitor 
whether  matched  MOC  orders  are  being 
used.  If  such  orders  are  used,  the 
Exchange  will  assess,  and  report  to  the 
Commission  at  the  conclusion  of  the 
pilot  program,  the  impact  of  matched 
MOC  orders  on  overall  market  quality 
and  on  any  possible  displacement  of 
ordere  on  the  specialist's  book  or  in  the 
crowd. 

Finally,  the  Exchange  requests  that 
the  exemption  from  SEC  Rule  lOa-1  be 
extended  to  run  concurrently  with  the 
proposed  extension  of  the  matched 
MOC  order  pilot  program.  The  Exchange 
continues  to  believe  that  the  execution 
of  a  MOC  order  to  sell  short  does  not 
offer  an  opportunity  for  price 
manipulation  when  such  order  is  both 
entered  and  executed  against  an 
offsetting  MOC  buy  order  and  is  part  of 
a  program  trading  strategy. 

IV.  Commission  Findings 

After  careful  consideration,  the 
Commission  finds  that  the  NYSE's 
proposal  to  (1)  permanently  approve  the 
portion  of  the  NYSE's  MOC  pilot 
program  allowing  MOC  orders  to  be 
executed  in  their  entirety  at  the  closing 
price  on  the  Exchange  and,  if  not  so 
executed,  to  be  cancelled;  and  (2) 
extend  the  pilot  program  for  matched 
MOC  orders  to  run  concurrently  with 
the  Exchange's  off-hours  trading  facility 
pilot  program  is  consistent  with  Section 
6(b)  of  the  Act,'*  and  the  rules  and 
regulations  thereunder  pertaining  to  a 
national  securities  exchange.  In 
particular,  for  the  reasons  set  forth 
below,  the  Commission  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 


>•  15  U.S.C.  78f(b)  (1988). 


exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

To  begin,  the  Commission  believes 
that  the  proposed  pricing  and 
guaranteed  execution  procedures  should 
provide  some  certainty  to  member  firms 
without  causing  any  discernible 
negative  effect  on  the  quality  of  the 
Exchange's  market,  as  witnessed  by  the 
data  contained  in  the  Exchange's  report. 
Providing  members  with  a  guaranteed 
execution  at  the  closing  price  or,  if  not 
obtainable,  the  automatic  cancellation 
of  such  order  in  its  entirety,  should 
provide  customers  with  additional 
flexibility  in  order  execution  without 
posing  the  potential  for  abuse.  Upon  a 
close  analysis  of  the  data  supplied  in  the 
Exchange's  report,  it  is  clear  that  while 
imbalances  have  occurred  from  time  to 
time  at  the  close  due  to  the  entry  of 
MOC  orders,  such  imbalances  have 
been  much  smaller  in  comparison  to 
imbalances  seen  on  Expiration  Fridays. 
The  NYSE  data  indicates  that,  with  a 
few  exceptions,  the  imbalances  have  not 
caused  significant  price  changes  nor 
interfered  with  the  specialists'  ability  to 
maintain  fair  and  orderly  markets.  The 
Commission  believes,  therefore,  that  the 
Exchange's  proposal  to  make  permanent 
the  amendments  to  Rules  13, 116.40,  and 
123A.43  should  be  approved. 

With  regard  to  the  extension  of  the 
pilot  program  concerning  matched  MOC 
orders,  the  Commission  continues  to 
harbor  concerns.  As  discussed 
previously,  the  Commission  was 
reluctant  to  approve  this  portion  of  the 
pilot  program  because  of  its  concern 
that  matched  MOC  orders  would  be 
executed  without  the  opportunity  for 
order  exposure  or  interaction  with  the 
trading  crowd.  Because  these 
procedures  were  in  contravention  of 
traditional  auction  market  procedures, 
the  Commission  was  concerned  that 
customer  orders  on  the  limit  order  book 
or  in  the  trading  crowd  could  be  by- 
passed. The  Commission,  however, 
approved  these  procedures  for  a  pilot 
period,  relying  on  the  notion  that  these 
procedures  would  attract  order  flow 
being  executed  overseas  back  to  the 
NYSE  where  Commission  and  Exchange 
oversight  pursuant  to  the  Act,  trade 
reporting,  and  consolidated  surveillance 


are  mandatory.'^  Thus,  the  Commission 
believed  that  the  individual  investor 
would  ultimately  be  better  protected.  In 
addition,  the  Commission  realized  that 
these  procedures  were  similar  to 
procedures  already  used  by  the 
Exchange  on  Expiration  Fridays.  Based 
on  these  reasons,  the  Commission 
agreed  to  approve  the  proposal  for  a 
one-year  pilot  period. 

The  Exchange  now  requests  that  the 
matched  MOC  order  procedures  be 
extended  until  May  24, 1993.  the 
expiration  date  of  the  pilot  program  for 
the  NYSE's  off-hours  trading  facility. 
The  Commission  has  decided  to  extend 
this  portion  of  the  pilot  program,  not 
because  its  original  concerns  regarding 
the  possible  displacement  of  customer 
orders  have  been  alleviated,  but 
because  the  Commission  finds  it 
reasonable  to  extend  the  pilot  period  in 
light  of  the  NYSE's  recently  instituted 
after-hours  trading  system.". 

As  stated  in  the  Exchange's  report,  no 
transactions  have  been  effected  on  the 
Exchange  using  the  matched  MOC 
procedures.  Given  the  here-to-date  short 
existence  of  Crossing  Sessions  II,  the 
Commission  finds  it  reasonable  to 
extend  the  pilot  program  for  matched 
MOC  ordere  in  order  to  give  the 
Exchange  the  necessary  time  to  evaluate 
why  its  membere  have  not  used  the 
matched  MOC  order  procedures  and 
have  instead  used  Crossing  Session  II. 

The  Commission  acknowledges  the 
fact  that  the  stock  exchanges  are 
continually  developing  new  trading 
procedures  and  products  in  an  attempt 
to  facilitate  the  trading  of  portfolios  of 
securities.  The  proposed  matched  MOC 
procedures  herein  and  the  NYSE's 
recently  implemented  off-hours  trading 


"  The  NYSE  believed  that  program  trading 
strategies,  such  as  EFPs.  that  employ  MOC  orders 
were  being  executed  overseas  because  of  a  lack  of 
pricing  certainty.  See  File  No.  SR-NYSE-89-10. 

>*  As  previously  noted,  the  Commission  granted  a 
limited  exemption  from  Rule  lOa-1  for  a  MOC  order 
entered  as  part  of  a  paired  MOC  order  [see  note  4, 
supra  and  note  6  in  Securities  Exchange  Act 
Release  No.  29393  (|uly  1, 1991).  56  FR  30954].  The 
effectiveness  of  this  exemption  termmates  on 
November  30. 1991.  concurrent  with  the  expiration 
of  the  MOC  pilot  period.  Pursuant  to  this  order,  the 
Commission  is  granting,  until  May  24. 1993.  an 
extension  of  the  relief  from  Rule  lOa-l  regarding  a 
MOC  order  to  sell  short  that  is  entered  by  a  member 
firm  where  (1)  the  member  firm  also  has  entered  a 
MOC  order  to  buy  the  same  amount  of  stock,  and 
(2)  the  MOC  order  is  part  of  a  program  tradmg 
strategy  by  the  member  firm,  and  the  orders  are 
identified  as  such.  As  indicated  in  the  order 
approving  the  MOC  procedures  for  a  one  year  pilot 
period  {see  note  4.  supra),  the  Commission  believes 
that  matched  MOC  orders  that  are  part  of  a  program 
trading  strategy  do  not  raise  the  same  concerns  that 
are  applicable  to  transactions  in  individual  stocks, 
and  that  it  is  appropriate  to  exempt  such 
transactions  from  the  operation  of  the  short  sale 
rule. 
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facility  are  but  two  examples  of  such 
development.  Thua,  due  to  the  NYSE's 
ongoing  attempt  to  understand  how 
trades  of  member  firms  and  their 
customers  could  be  most  efficiently 
facilitated,  the  Conuniasion  believes  that 
it  is  appropriate  to  allow  the  Exchange 
additional  time  to  compare  and  contrast 
the  matched  MOC  procedures  with 
Crossing  Session  II.  In  addition,  the 
Commission  emphasizes  that  during  the 
course  of  the  pilot  program  the 
Exchange  is  under  an  obligation  to 
inform  the  Commission  of  its  members* 
use,  if  any,  of  the  matched  MOC 
procedures  and  to  assess  the  impact  of 
matched  MOC  orders  on  overall  market 
quality  and  on  any  possible 
displacement  of  orders  on  the 
specialist's  book  or  in  the  trading 
crowd.'* 

In  conclusion,  for  the  reasons  set  forth 
above,  the  Commission  believes  it  is 
consistent  with  the  Act  to  grant 
permanent  approval  to  the  proposed 
pricing  and  guaranteed  execution 
portion  of  the  NYSE's  proposed  rule 
change,  and  to  extend  the  pilot  period 
for  the  matched  NOC  order  procedures 
to  run  concurrently  with  the  Exchange's 
off-hours  trading  system  pilot  program. 

Jt  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«o  that  the 
portion  of  the  proposed  rule  change 
relating  to  the  pricing  procedures  and 
guaranteed  execution  of  MOC  orders  is 
permanently  approved,  and  the 
remainder  of  the  proposed  rule  change 
relating  to  the  matched  MOC  order 
procedures  is  approved  for  a  pilot  period 
ending  on  May  24, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  91-29069  Filed  12-3-91;  8:45  ami 
BNJJNQ  COOC  l010-«t-M 


"  In  thii  regard  the  CommiMion  expects  the 
Exchange  to  Hie  a  report,  no  later  than  February  24, 
18S3.  evaluating  the  effects  of  the  matched  MOC 
procedures  over  the  pilot  period.  In  assessing  the 
effects  of  the  MOC  pilot  procedures,  the  Exchange 
should  utilize  the  criteria  developed  and  followed  in 
its  previous  report  In  addition,  at  the  same  time  it 
submits  the  report,  if  the  Exchange  decides  it  wants 
to  seek  either  pennanent  approval  of  the  matched 
MOC  procedure*  or  a  further  extension  of  the  pilot 
program,  then  it  should  Tile  a  propoacd  rale  change 
with  the  Commisstcn  at  that  time. 

»o  15  U.S.C  7as(b)(2)  (1988). 

"  17  CFR  200.3O-3(aHl2)  (1991). 


(RelMSe  No.  S4>290M;  FM  No.  8R-P8E- 
90-141 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc.,  and 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  the  Propoeed 
Rule  Change.  Relating  to  the  Trading 
of  Options  on  the  PSE's  Technology 
Index 

November  26, 1991. 

I.  Introduction 

On  April  4. 1990.  the  Pacific  Stock 
Exchange  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
and  Rule  19b-4  thereunder,*  a  proposed 
rule  change  to  re-commence  the  trading 
of  options  on  the  PSE  Technology  Index 
("Index")  and  have  the  Index  re- 
classified as  broad-based.  The 
Technology  Index  is  a  price-weighted,' 
European-style  *  Index  comprised  of  100 
stocks  that  are  intended  to  represent  a 
broad  spectnim  of  companies 
principally  engaged  in  manufacturing 
products  and  service-related  products 
within  advanced  technology  fields. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29013  (March 
14, 1991),  55  FR  20887  (May  21, 1990).  No 
comments  were  received  on  the 
proposed  rule  change.* 

II.  Description  of  the  Proposal 

A.  General 

The  Index  was  first  established,  and 
options  on  the  Index  were  approved  for 
trading  by  the  Commission,  in  )anuary 
1984.*  Trading  in  the  Index  occurred 


>  15  VS.C  78a(b)(l)  (1988). 

>  17  CFR  24ai9b-«  (1990). 

*  The  calculations  for  a  price- weighted  index 
involves  adding  the  price  of  one  share  of  each  of  the 
issues  in  the  index,  rather  than  trading  the 
summations  of  the  market  capitalizations  of  each 
component  security  as  in  the  case  of  capitalization- 
weighted  indexes. 

*  A  European-style  option  only  can  be  exercised 
during  a  specified  period  before  the  option  expires. 

'  The  proposal  was  amended  on  August  28. 1991 
and  November  19. 1991.  to  add  standards  governing 
the  composition  of  the  Index  which  are  necessary 
for  the  Index  to  be  classified  as  broad-based.  See 
infra  note  18  and  accompanying  text  for  a 
discussion  of  these  standards. 

*  Securities  Exchange  Act  Release  Nos.  20424 
(November  29. 1983).  48  FR  54557  (December  5. 1983) 
("Index  Approval  Order")  and  20(98  (December  18. 
1983).  48  FR  58880  (December  23. 1963)  (orders 
approving  SR-PSE-83-l(4. 


from  its  inception  until  October  1967, 
when  the  PSE  determined  to  terminate 
trading  options  on  the  Index.  In 
conjunction  with  this  determination,  the 
PSE  filed  with  the  Commission  a 
proposal  to  delete  from  Exchange  rules 
the  one  reference  to  the  Index. 
Specifically,  the  reference  appeared  in 
Rule  XXI.  section  3(j},  which  stated. 
"[f]or  the  purposes  of  this  Rule,  the  PSE 
Technology  Index  shedl  be  considered  a 
broadbased  Index."  '* 

After  extensive  research,  the  PSE 
believes  that  its  members  and  the  public 
have  an  interest  in  the  re- 
commencement of  trading  options  on  the 
Index,  and  that  there  will  be  substantial 
trading  volume  in  the  Index  options.  In 
addition,  the  PSE  believes  that  the  re- 
commencement of  trading  may  be 
accomplished  without  readopting  the 
above  language  deleted  in  1987.'  Since 
the  introduction  to  PSE  Rule  7  states 
that  the  provisions  of  the  Rule  apply  to 
the  trading  of  index  options  in  general, 
the  Exchange  believes  that  it  is  not 
necessary  for  the  Rule  to  specifically 
reference  the  Index. 

B.  Composition  of  the  Index 

The  PSE  proposes  to  implement  the 
trading  of  options  on  the  Index  in  the 
exact  manner  in  which  it  occurred  prior 
to  the  termination  of  trading  in  1987. 
During  the  time  options  on  the  Index 
were  traded,  the  underlying  securities 
comprising  the  Index  were  periodically 
revised  by  the  Exchange  to  maintain  the 
integrity  and  purpose  of  the  Index, 
pursuant  to  PSE  Rule  7.3(a).  Any 
revision  to  the  Index  involved  the 
replacement  of  a  component  security 
with  a  security  from  an  identical  field  in 
the  technology  industry.  Although  the 
trading  of  options  on  the  bidex  ceased 
in  October  1987,  the  Index  itself  has 
remained  active  and  has  continued  to  be 
maintained  and  revised  by  the  Exchange 
in  the  above  manner.  For  instance,  from 
October  1987  to  the  present,  21 
replacements  of  underlying  securities 
have  been  effected  by  the  Exchange, 
each  for  the  purpose  of  maintaining  the 
integrity  and  purpose  of  the  Index.  In 
addition,  the  PSE  intends  to  replace  20 
more  securities  in  the  Index  because  the 
stock's  prices,  market  capitalization,  or 
number  of  shares  traded  daily  do  not 
meet  proposed  Exchange  requirements 


^  This  rule  change  was  approved  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
25052  (October  21. 1987)  52  FR  41521  (October  28, 
1987)  PSE  Rule  XXL  Section  3.  cwrently  appears  in 
the  PSE  Rule  Book  as  Rule  7  J. 

*  The  current  proposal  provides  (or  the  Index  to 
be  classified  as  a  broad-based  Index.  See  infra  note 
17  and  accompanying  text  for  a  description  of  the 
PSE's  proposal  to  classify  the  Index  as  broad-based. 
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from  its  inception  until  October  1987, 
when  the  PSE  determined  to  terminate 
trading  options  on  the  Index.  In 
conjunction  with  this  determination,  the 
PSE  filed  with  the  Commission  a 
proposal  to  delete  from  Exchange  rules 
the  one  reference  to  the  Index. 
Specifically,  the  reference  appeared  in 
Rule  XXL  section  3(i),  which  stated, 
"[flor  the  purposes  of  this  Rule,  the  PSE 
Technology  Index  shall  be  considered  a 
broadbased  Index."  ■" 

After  extensive  research,  the  PSE 
believes  that  its  members  and  the  public 
have  an  interest  in  the  re- 
commencement of  trading  options  on  the 
Index,  and  that  there  will  be  substantial 
trading  volume  in  the  Index  options.  In 
addition,  the  PSE  believes  that  the  re- 
commencement of  trading  may  be 
accomplished  without  readopting  the 
above  language  deleted  in  1987.*  Since 
the  introduction  to  PSE  Rule  7  states 
that  the  provisions  of  the  Rule  apply  to 
the  trading  of  index  options  in  general, 
the  Exchange  beUeves  that  it  is  not 
necessary  for  the  Rule  to  specifically 
reference  the  Index. 

B.  Composition  of  the  Index 

The  PSE  proposes  to  implement  the 
trading  of  options  on  the  Index  in  the 
exact  manner  in  which  it  occurred  prior 
to  the  termination  of  trading  in  1987. 
During  the  time  options  on  the  Index 
were  traded,  the  underlying  securities 
comprising  the  Index  were  periodically 
revised  by  the  Exchange  to  maintain  the 
integrity  and  purpose  of  the  Index, 
pursuant  to  PSE  Rule  7.3(a).  Any 
revision  to  the  Index  involved  the 
replacement  of  a  component  seoirity 
with  a  security  from  an  identical  field  in 
the  technology  industry.  Although  the 
trading  of  options  on  the  Index  ceased 
in  October  1987,  the  Index  itself  has 
remained  active  and  has  continued  to  be 
maintained  and  revised  by  the  Exchange 
in  the  above  manner.  For  instance,  from 
October  1987  to  the  present,  21 
replacements  of  underlying  securities 
have  been  effected  by  Oie  Exchange, 
each  for  the  purpose  of  maintaining  the 
integrity  and  purpose  of  the  Index.  In 
addition,  the  PSE  intends  to  replace  20 
more  securities  in  the  Index  because  the 
stock's  prices,  market  capitalization,  or 
number  of  shares  traded  daily  do  not 
meet  proposed  Exchange  requirements 


^  Thit  rule  change  waa  approved  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
25052  (October  21, 1987)  52  FR  41521  (October  28, 
19B7)  PSE  Rule  XXL  Section  X  carrently  appear*  in 
the  PSE  Rule  Book  aa  Rule  7.3. 

■  The  current  proposal  provides  (or  the  Index  to 
t>e  classified  as  a  broad-baaed  Index.  See  infra  note 
17  and  accompanying  text  for  a  deschptioo  of  the 
PSE's  proposal  to  classify  the  index  as  broa<t-b«sed. 
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^or  classifying  the  Index  as  broad- 
based.'  I 

Currently,  53  percent  of  the  stocks  in 
the  Index  are  listed  on  either  the  New 
Vork  Stock  Exchange.  Inc.  ("NYSE*')  or 
the  American  Stock  Exchange,  Inc. 
("Amex"),  and  47  percent  are  traded 
Over-the-counter  ( "OTC)  through  the 
Rational  Association  of  Securities 
pealers'  ("NASD")  NASDAQ  system. 
All  OTC  stocks  in  the  Index  are 
designated  as  national  market  system 
Securities  by  the  NASD,  meaning,  among 
Other  things,  that  real-time  last  sale 
feports  are  available  for  these  stocks."* 
f  he  stocks  of  the  listed  companies  in  the 
Index  comprise  48  percent  of  the  value 
of  the  Index  « »  and  the  OTC  stocks  in 
the  Index  comprise  54  percent  of  the 
Value  of  the  Index."'  No  one  stock 
<:omprises  more  than  3.77  percent  of  the 
total  index  value,  with  the  ten  highest 
priced  (and  highest  weighted)  stocks 
f:omprising  26.43  percent  of  the  Index." 

The  price  per  share  of  the  stocks  in 
the  Index  ranges  from  a  high  of  $108  to  a 
low  of  $2.06,  with  the  median  and  mean 
prices  being  $22.76  and  $28.68, 
respectively.  The  total  number  of  shares 
outstanding  for  the  stocks  in  the  Index 
ranges  from  a  high  of  572.6  million 
shares  to  a  low  of  3  million  shares,  with 
the  median  and  mean  being  31  million 
and  54  million  shares,  respectively.  The 
market  capitalization  of  the  stocks  in  the 
Index  ranges  from  a  high  of  $59  billion 
to  a  low  of  $48  million,  with  the  median 
and  mean  being  $689.6  million  and  $2 
billion,  respectively.  Finally,  the  trading 
volume  of  the  stocks  in  the  Index  ranges 
from  a  high  of  2  million  average  shares 
per  day  to  a  low  of  23.000  average 
shares  per  day,  with  the  median  and 


*  See  infra  note  18  and  accompenying  text  for  a 
discussion  of  these  requirements. 

•»  Under  the  NASDAQ  transaction  reporting  plan, 
transaction  information  must  be  submitted  within  90 
seconds  of  the  trade.  See  Schedule  D  to  the  NASD 
By-Laws.  Part  XIL  Section  2. 

■  *  All  calculations  made  for  purposes  of  this 
release  are  based  upon  the  closing  prices  of  the 
stocks  00  September  30. 1991. 

■*  At  the  time  the  Index  was  first  approved  for 
trading,  fifty-five  percent  of  the  stocks  in  the  Index 
were  listed  on  either  the  NYSE  or  the  Amex.  and 
forty-five  percent  were  traded  over  NASDAQ.  The 
stocks  of  the  bated  companies  in  the  Index 
comprised  66  percent  of  the  value  of  the  Index  and 
the  OTC  stocks  in  the  Index  comprised  31  percent 

"The  ten  highest  priced  (and  highest  weighted) 
•locks  in  the  Index  and  their  share  of  the  total  Index 
value  are  as  follows:  (1)  NCR  Corporation.  3.77%;  (2) 
International  Business  Machine.  Inc.  3.81%;  (3) 
Microsoft  Corporation.  3.10%:  (4)  Novo  Nordiak. 
AsMiaation.  2.85%;  (5)  Medtronic  Inc.  r4e%;  (5) 
Chiron  Corporation.  2.45%  (7)  Cooiputer  Sciencee 
Corporatioa  2JE2%  (8)  Xerox  Corporation.  2.13%;  {») 
Motorola,  inc.  ZJr%;  (10)  Digiul  Equipnent 
Corporation.  1.97%. 


mean  being  212.000  and  370,000, 
respectively.  >♦ 

Under  the  proposal  pursuant  to 
Exchange  Rule  7.3(a).  the  Exchange  will 
continue  to  revise  the  Index  from  time  to 
time  to  maintain  the  integrity  and 
purpose  of  the  Index.  Further,  proposed 
commentary  .01  to  Exchange  Rule  7.3 
requires  that  75%  of  the  Index  value  be 
derived  from  underlying  securities  that 
meet  Exchange  options  listing 
requirements  set  forth  in  PSE  Rule  3.8. 
The  PSE  states  that  the  Index  as 
presently  comprised  meets  Exchange 
listing  standards  as  set  forth  in 
Exchange  Rule  7 J.** 

C.  Calculation  of  the  Index  and  Contract 
Specifications 

Because  the  Index  is  price-weighted, 
the  Index  value  is  calculated  by  adding 
the  prices  of  one  share  of  each  of  the 
companies  in  the  Index  and  dividing 
that  sum  by  a  pre-estabhshed  divisor.'* 
The  index  value  is  then  multiplied  by 
the  Index  multiplier,  which  is  100,  to 
reach  the  aggregate  exercise  value  of  the 
option  contract.  The  Index  options  will 
be  cashed-settled,  so  that  the  product  of 
the  Index  multiplier  and  the  difference 
between  the  dosing  Index  value 
and  the  strike  price  of  the  option  on  the 
date  of  exercise  will  be  the  dollar 
amount  a  purchaser  (seller)  of  an  Index 
option  will  receive  (dehver)  upon 
exercise  of  an  Index  option. 

The  PSE  proposes  to  use  strike  price 
interval  of  5  points  when  the  Index 
value  is  less  than  400,  and  10  points 
when  the  Index  value  is  greater  than 
400.  Since  the  Index  value  currently  is 
170.5,  the  PSE  will  use  a  strike  price 
interval  of  5  points.  The  Index  would 
trade  on  a  January-April-July-October 
exercise  cycle. 

D.  Economic  Utility  of  the  Index 

The  Index  consists  of  100  different 
securities  that  are  intended  to  represent 
a  broad  spectrum  of  companies 
principally  engaged  in  manufacturing 
products  and  service-related  products 


'•The  average  of  shares  traded  per  day  is  based 
on  the  numlwr  of  shares  traded  during  the  period  of 
time  from  May  1. 1991.  to  October  31. 1901.  Although 
four  of  the  securities  currently  included  in  the  Index 
had  an  average  daily  trading  volume  below  20,000 
shares,  the  PSE  anticipates  replacing  these  stocks 
before  trading  commences  in  the  Index  options.  See 
letter  to  Monies  Michelizzi.  SUff  Attorney.  SEC 
from  Scott  Stark.  Senior  Research  Analyst.  New 
Products.  PSE,  dated  November  4.  1991. 

'*  See  Letter  dated  October  3, 1991  from  Michael 
D.  Pierson,  Staff  Attorney.  PSE  to  Thomas  R.  Cira. 
Esq..  Branch  Chief.  Options  Regulation.  SEC 

■*  The  PSE  sutes  that  it  will  recalculate  and 
disseminate  the  Index  value  at  least  once  a  minute 
and  will  ensure  that  the  daily  closing  Index  value  is 
published  la  a  national  bnsiness  periodical.  See 
letter  to  Thomas  R.  Gira.  Branch  Chief.  Options 
Regulation.  SEC  from  Michael  D.  Pierson,  Staff 
Attorney.  PSE.  dated  November  7. 1991. 


within  the  advanced  technology  fields. 
The  PSE  represents  that  the  Index  was 
designed  at  least  in  part,  to  allow 
investors  holding  positions  in  some  or 
all  of  the  100  underlying  securities  to 
hedge  the  risks  associated  with  their 
portfolios.  According  to  the  PSE,  the 
degree  of  investment  risk  in  the 
advanced  technology  fields  is 
substantial  because  of  the  rapidly 
changing  nature  of  the  products  and 
processes  of  many  manufacturing  and 
service  companies  involved  in  advanced 
technology. 

E.  Classification  of  the  Index  as  Broad- 
Based 

The  PSE  has  requested  that  the  Index 
be  classified  as  broad-based.  In  support 
of  this  request,  the  PSE  states  that  the 
Index  consists  of  100  securities  that 
represent  fifteen  industry  groups  within 
the  high  technology  industry.'*  Further, 
to  ensure  that  the  Index  remains 
representative  of  a  broad  spectrum  of 
the  high  technology  industry  and  that 
stocks  with  low  trading  volumes  are  not 
included  in  the  Index,  the  PSE  proposes 
to  add  new  commentaries  .01  and.02  to 
Exchange  Rule  7.3  which  require  that  the 
Index,  in  order  to  maintain  its 
designation  as  a  "broad-based"  index, 
must  meet  the  following  requirements: 
(1)  Each  underlying  security  selected  for 
inclusion  in  the  Index  must  have  an 
average  daily  trading  volume  of  at  least 
40,000  shares  in  the  preceding  six 
months;  (2)  each  underlying  security 
included  in  the  Index  must  maintain  an 
average  daily  trading  volume  of  at  least 
20,000  shares  in  the  preceding  six 
months;  (3)  no  more  than  20%  of  the  total 
weighting  of  the  Index  shall  be 
represented  by  underlying  securities 
that  each  have  an  average  daily  trading 
volume  of  less  than  75,000  shares  in  the 
preceding  six  months;  (4)  no  underlying 
security  shall  represent  more  than  10% 
of  the  total  weighting  of  the  Index, 
unless  such  underlying  security  is 
exempted  by  the  Exchange  from  this 
requirement;  '•  the  five  most  heavily 


"  The  represented  industry  groups  sre:  (1) 
Semiconductor  Capital  Equipment  Manufacturers: 
(2)  Semiconductor  Manufacturers;  (3)  Medical 
Technology:  (4)  Biotechnology:  (5j  Data 
Communications:  (S)  Test.  Analysis  and 
Instrumentation  Equipment;  [7]  Data  Storage  and 
Processing  Equipment;  (81  Computer-Aided  Design/ 
Computer  Assisted  Modeling  Equipment 
Manufacturers;  (9)  Office  Automation  Equipment 
Manufacturers;  (10)  Electronics  Equipment  (11) 
Mini  and  Mainframe  Computer  Manufacturers:  (12) 
Micro  Computer  Minafacturers:  (13)  Very  Large 
Diversified  Computer  Manufacturers:  (14)  Computer 
Software  Products;  (IS)  Information  nt>cessing 
Services. 

'•  Only  underlying  securities  that  are  ahrady 
inchided  In  the  Index  are  eKgiMe  for  the  exemption. 
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weighted  seciirities  in  the  Index  must 
not  represent  more  than  25%  of  the  total 
weighting  of  the  Index;  (6)  the  Index 
shall  be  comprised  of  at  least  ten 
industry  sub-sectors  representing  a  total 
of  no  less  than  eighty  underlying 
securities;  and  (7)  75%  of  the  total 
capitalization  of  the  Index  shall  be 
represented  by  underlying  securities 
that  meet  Exchange  options  listing 
requirements  set  forth  in  PSE  Rule  3.6. 
The  Exchange  also  proposes  to  conduct 
semi-annual  reviews  of  the  underlying 
securities  included  in  the  Index  to 
assure  that  the  Index  continues  to  meet 
the  standards  set  forth  above. 

F.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts 

Consistent  with  classifying  the  Index 
as  broad-based,  the  proposal  provides 
that  Exchange  rules  that  are  applicable 
to  the  trading  of  options  on  broad-based 
indexes  will  apply  to  the  trading  of 
options  on  the  Index.  Specifically. 
Exchange  rules  governing  margin 
requirements,**  position  and  exercise 
limits,*"  and  trading  halt  procedures  *' 
that  are  applicable  to  the  trading  of 
broad-based  index  options  will  apply  to 
options  traded  on  the  Index. 

G.  Surveillance 

Finally,  the  PSE  proposes  to  re- 
institute  the  same  surveillance 
procedures  as  were  present  when 
options  on  the  Index  were  previously 
being  traded  on  the  Exchange.  These 
procedures  include  complete  access  to 
trading  in  the  underlying  securities  and 
component  trading  activity.  Further,  the 
Intermarket  Surveillance  Agreement, 
dated  July  14, 1983,  as  amended  on 
January  29, 1990,  will  be  applicable  to 
the  trading  of  the  options  on  the  Index. 

m.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


Further,  even  if  a  iecurity  included  in  the  Index  it 
granted  the  exemption,  that  security  may  not 
represent  more  than  15%  of  the  total  weighting  of 
the  Index. 

'•  See  PSE  Rule  7.16.  The  margin  requirementi  for 
optiona  contracts  on  a  broad-based  index  are:  (1) 
For  each  short  options  positions.  100%  of  the  current 
market  value  of  the  options  contract  plus  15%  of  the 
underlying  aggregate  index  value,  less  any  oul-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premium  plus  10%  of  the  underlyiivg 
index  value;  and  (2)  for  long  options  positions.  100% 
of  the  options  premium  paid. 

••>  See.  PSE  Rules  7.8  and  7.7.  respectively.  The 
position  and  exercise  limits  for  options  on  a  broad- 
besed  index  are  15.000  contracts. 

•'  Sec.  PSE  Rule  7.11.  The  trading  on  the  PSE  of 
options  on  broad-based  indexes  is  halted  or 
suspended  whenever  trading  in  underlying 
securities  whose  weighted  value  represents  more 
than  20%  of  the  index  value  is  halted  or  suspended. 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).**  The 
Commission  finds  that  the  trading  of 
options  on  the  Index  will  permit 
investors  to  participate  in  the  price 
movements  of  the  100  securities  on 
which  the  Index  is  based.  The 
Commission  also  believes  that  the 
trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  underlying  securities 
in  the  Index  to  hedge  the  risks 
associated  %vith  their  portfolios  more 
efficiently  and  effectively. 

The  Commission  finds,  as  it  did  when 
it  originally  approved  the  trading  of 
options  on  the  Index,  that  the  trading  of 
these  options  does  not  raise  any 
significant  regulatory  concerns. 
Specifically,  the  Commission  does  not 
believe  that  the  fact  that  the  Index  is 
price-weighted  instead  of  market- 
weighted  results  in  the  Index  being 
readily  susceptible  to  manipulation. 
Although  the  use  of  price-weighting 
could  theoretically  give  added  influence 
to  securities  with  relatively  small  floats, 
the  PSE  has  designed  index  composition 
and  maintenance  criteria  that  would 
reduce  the  possibility  of  this  occurrence. 
For  example,  PSE  rules  provide  that  the 
Index  can  be  designated  as  broad-based 
only  if  all  securities  in  the  Index  have  a 
weighting  less  than  10%  of  the  Index.  In 
addition,  to  remain  broad-based,  no 
more  than  20%  of  the  total  weighting  of 
the  Index  can  be  represented  by 
securities  that  each  have  an  average 
daily  trading  volume  of  less  than  75,000 
shares. 

In  addition,  the  Commission  finds  that 
classifying  the  Index  as  broad-based, 
and,  thus,  permitting  Exchange  rules 
that  are  applicable  to  the  trading  of 
options  on  broad-based  indexes  to  apply 
to  the  trading  of  options  on  the  Index,  is 
appropriate. 

Specifically,  the  Commission  believes 
it  is  consistent  with  the  Act  to  designate 
the  Index  as  broad-based  because  the 
ten  highest  priced  (the  highest  weighted) 
stocks  only  comprise  26.43%  of  the 
Index.  Moreover,  the  median  number  of 
shares  outstanding  for  the  stocks  in  the 
Index  is  31  million  shares,  while  the 
median  market  capitahzation  of  the 
stocks  in  the  Index  is  $689.6  million. 
Moreover,  the  trading  volume  of  the 
stocks  in  the  Index  ranges  from  a  high  of 
2  million  average  shares  per  day  to  a 
low  of  23  thousand  average  shares  per 
day,  with  the  median  and  mean  being 
212  thousand  and  370  thousand. 


respectively.**  These  figures  indicate 
that  the  stocks  included  in  the  index  are, 
for  the  most  part,  large,  actively  traded 
companies.  In  addition,  while  the  Index 
represents  the  high  technology  industry, 
the  Index  is  composed  of  several  very 
different  industry  groups,  such  as 
semiconductor  manufacturers, 
biotechnology  companies,  office 
automation  equipment  manufacttirers, 
and  electronics  manufacturers.** 
Accordingly,  the  Index  represents  a 
broad  spectrum  of  companies  across  the 
manufacturing  and  research  and 
development  industry. 

The  Commission  also  believes  that 
proposed  Commentaries  .01  and  .02  will 
ensure  that  stocks  with  low 
capitalizations,  small  public  float,  and 
low  trading  volumes  and  prices  are  not 
included  in  the  Index,  that  no  individual 
or  group  of  securities  will  comprise  a 
large  percentage  of  the  Index's 
weighting,  and  that  a  broad  spectrum  of 
the  high  technology  industry  will 
continue  to  be  represented  in  the  Index. 

Finally,  the  Commission  notes  that  the 
Index  currently  meets  the  Designation 
Criteria  for  Futures  Contract  Involving 
Non-Diversified  Stock  Indexes 
("Criteria").**  First,  the  Index  is 
composed  of  100  issuers.  Second,  the 
aggregate  capitalization  of  the  Index  is 
approximately  $174  billion.  Third,  no 
single  security  in  the  Index  has  a  weight 
in  excess  of  25%  of  the  weight  of  all 
securities  within  the  Index.  NCR 
Corporation  *•  and  International 


«•  15  U.S.C  78flb)(5)  (1988). 


•'  See  aupro  note  14. 

**  See  tupra  note  17  for  a  list  of  the  industry 
groups  represented  in  the  Index. 

"  Securities  and  Exchange  Commission  and 
Commodity  Futures  Trading  Commission  Joint 
Statement  of  Policy.  Release  No.  20578  (January  18. 
1984)  49  FR  2884  [January  24. 1984).  For  a  non- 
capitalization  index,  the  Criteria  require  that:  (1)  An 
index  be  composed  of  at  least  twenty-five  issuers: 
(2)  the  aggregate  capitalization  of  an  index  be  at 
least  $75  billion;  (3)  no  single  security  in  the  index 
has  a  weight  in  excess  of  25%  of  the  weight  of  all 
securities  within  the  Index;  (4)  if  any  single  security 
has  a  weight  of  ten  percent  or  more  of  the  aggregate 
weight  of  all  securities  within  the  index,  that 
security  is  not  part  of  the  index  if  its  weighted 
percentage  in  the  index  exceeds  three  times  its 
percentage  weight  of  total  index  capitalization:  (5) 
the  aggregate  weight  of  the  three  securities  having 
the  highest  percentage  weight  of  all  securities 
within  the  index  not  exceed  45%  of  the  aggregate 
weight  of  all  securities  within  the  index.  Although 
meeting  the  standards  set  forth  in  the  joint  policy 
statement  does  not  by  itself  ensure  that  an  index 
will  be  classifled  as  broad-based,  it  does  provide 
the  Commission  with  information  that  is  useful  in 
determining  whether  a  particular  index  should  be  so 
classified. 

**  Although  NCR  Corporation  has  the  highest 
weight  in  the  Index,  the  PSE  intends  to  replace  it 
because  of  the  recent  buy  out  of  NCR  Corporation 
by  American  Telegraph  and  Telephone  Company. 
See  letter  by  Scott  Stark,  Senior  Research  Analyst, 
PSE.  to  Monica  Michelizzi,  Staff  Attorney.  SEC  date 
October  3, 1991. 
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respectively."  These  figures  indicate 
that  the  stocks  included  in  the  index  are, 
for  the  most  part,  large,  actively  traded 
companies.  In  addition,  while  the  Index 
represents  the  high  technology  industry, 
the  Index  is  composed  of  several  very 
different  industry  groups,  such  as 
semiconductor  manufacturers, 
biotechnology  companies,  office 
automation  equipment  manufacturers, 
and  electronics  manufacturers.** 
Accordingly,  the  Index  represents  a 
broad  spectrum  of  companies  across  the 
manufacturing  and  research  and 
development  industry. 

The  Commission  also  believes  that 
proposed  Commentaries  .01  and  .02  will 
ensure  that  stocks  with  low 
capitalizations,  small  public  float,  and 
low  trading  volumes  and  prices  are  not 
included  in  the  Index,  that  no  individual 
or  group  of  securities  will  comprise  a 
large  percentage  of  the  Index's 
weighting,  and  that  a  broad  spectrum  of 
the  high  technology  industry  will 
continue  to  be  represented  in  the  Index. 

Finally,  the  Commission  notes  that  the 
Index  currently  meets  the  Designation 
Criteria  for  Futures  Contract  Involving 
Non-Diversified  Stock  Indexes 
("Criteria").* »  First,  the  Index  is 
composed  of  100  issuers.  Second,  the 
aggregate  capitalization  of  the  Index  is 
approximately  $174  billion.  Third,  no 
single  security  in  the  Index  has  a  weight 
in  excess  of  25%  of  the  weight  of  all 
securities  within  the  Index.  NCR 
Corporation  **  and  International 


•*  See  supro  note  14. 

**  See  supra  note  17  for  a  list  of  the  industry 
groups  represented  in  the  Index. 

"  Securities  and  Exchange  Commission  and 
Commodity  Futures  Trading  Commission  Joint 
Statement  of  Policy.  Release  No.  20578  (January  18. 
1964)  49  FR  2884  [January  24. 1984).  For  a  non- 
capitalization  index,  the  Criteria  require  that:  (1)  An 
index  be  composed  of  at  least  twenty-five  issuers: 
(2)  the  aggregate  capitalization  of  an  index  be  at 
least  $75  billion;  (3)  no  single  security  in  the  index 
has  a  weight  in  excess  of  25%  of  the  weight  of  all 
securities  within  the  Index:  (4)  if  any  single  security 
has  a  weight  of  ten  percent  or  more  of  the  aggregate 
weight  of  all  securities  within  the  index,  that 
security  is  not  part  of  the  index  if  its  weighted 
percentage  in  the  index  exceeds  three  times  its 
percentage  weight  of  total  index  capitalization:  (5) 
the  aggregate  weight  of  the  three  securities  having 
the  highest  percentage  weight  of  all  securities 
within  the  index  not  exceed  45%  of  the  aggregate 
weight  of  all  securities  within  the  index.  Although 
meeting  the  standards  set  forth  in  the  joint  policy 
statement  does  not  by  itself  ensure  that  an  index 
will  be  classified  as  broad-based,  it  does  provide 
the  Commission  with  information  that  is  useful  in 
determining  whether  a  particular  index  should  be  so 
classified. 

••  Although  NCR  Corporation  has  the  highest 
weight  in  the  Index,  the  PSE  intends  to  replace  it 
because  of  the  recent  buy  out  of  NCR  Corporation 
by  American  Telegraph  and  Telephone  Company. 
See  letter  by  Scott  SUrk,  Senior  Research  Analyst 
PSE.  to  Monica  Michelizzi.  Staff  Attorney,  SEC.  date 
October  3. 1991. 
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Business  Machines,  Inc.  have  the  highest 
and  the  second  highest  weight  in  the 
Index  and  each  stock's  weight  is  only 
3.77%  and  3.61%.  respectively,  of  the 
Index.  Fourth,  no  single  security  in  the 
Index  has  a  weight  of  10%  or  more  of  the 
aggregate  weight  of  all  securities  within 
the  Index.  Fifth,  the  aggregate  weight  of 
the  three  securities  having  the  highest 
percentage  weight  of  all  the  securities 
within  the  Index  does  not  exceed  45%  of 
e  aggregate  weight  of  all  securities  in 
e  Index.  In  particular,  the  aggregate 
Iweight  of  the  three  securities  having  the 
■highest  percentage  weight  have  a 
percentage  weight  of  10.48%. 

The  Commission  finds  good  cause  for 
approving  amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  the  modifications  to  the 
proposal  effected  by  this  amendment 
are  consistent  with  the  classification  of 
the  Index  as  broad-based  and  do  not 
raise  new  issues.  For  example, 
amendment  No.  1  requires  that  the 
stocks  included  in  the  Index  continue  to 
meet  minimum  levels  of  capitalization, 
public  Roat,  and  trading  volume,  that  no 
stocks  or  groups  of  stocks  increase  their 
weighings  within  the  Index  above 
specified  levels,  and  that  the  stocks 
included  in  the  Index  continue  to 
Represent  a  broad  spectrum  of  the 
technology  field.  These  requirements  do 
not  add  additional  burdens  to  the 
trading  of  options  on  the  Index,  but 
merely  ensure  that  the  Index  will 
continue  to  meet  standards  which 
permitted  the  Commission  to  classify  it 
as  broad-based.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  amendment  No.  1  to  the  PSE's 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  amendment  No.  1 
to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28, 1991. 
//  js  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  "  that  the 
proposed  rule  change  (SR-PSE-90-14)  is 
approved. 

For  the  Commission,  by  the  Di\tision  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 
Margaret  H.  McFeirland. 

Deputy  Secretary. 

(FR  Doc.  91-29070  Filed  12-3-91;  i:45  am) 
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Self-Reguiatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Notice  of  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  of  a  Proposed 
R'jie  Change  Relating  to  Alternate 
Specialist  Pilot  Program 

November  27. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on  November 
18, 1991,  the  Pacific  Stock  Exchange,  Inc. 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

At  this  time,  the  PSE  is  submitting  to 
the  Commission  a  rule  filing  proposing 
to  extend  several  policy  statements 
relating  to  the  PSE's  alternate  specialist 
program. 'The  Exchange  requests  that 


•'  15  U.S.C  78s(b)  (1988). 

«•  17CFR  200.3O-3(aM12)  (1990). 

>15U.S.C.78a(b)(l)(1968). 

•17  era  240.19b-4  (1991). 

*The  text  of  the  policies  was  attached  to  the  rule 
filing  as  Exhibit  A  and  is  available  at  the  PSE  and 
the  Commission  at  the  address  noted  in  Item  III 
below. 


these  policies  be  extended  for  one  year 
in  order  to  allow  the  PSE  an  opportunity 
to  continue  to  evaluate  the  effectiveness 
of  these  proposals. 

II.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  place  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizction  's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  original  submission  to  the 
Commission  in  September  1989,  the  PSE 
proposed  the  adoption,  on  a  six-month 
pilot  basis,  of  several  policy  statements 
relating  to  the  operation  of  the 
Exchange's  alternate  specialist  system. 
These  proposals  were  approved  by  the 
Commission  *and  incorporated  into  PSE 
Rule  5.36(d).*  This  pilot  was  extended 
first  in  June,  1990,  with  amendments.* 
and  sgain  in  November,  1990.' 

In  its  November.  1990  approval  order, 
the  Commission  requested  that,  daring 
the  extended  pilot  period,  the  PSE 
continue  to  develop  criteria  to  evaluate 
the  effects  of  its  policy  statements  on 
the  activities  of  alternate  specialists  and 


*Sp«  Securities  Exchange  Release  No.  27493 
(December  1, 1999).  54  FR  50833  (approv:ng  File  No. 
SR-PSe-a9-2S  on  a  pilot  basis  ending  |une  1. 1990). 

'These  policies,  embodied  in  Rule  5.36(d). 
Commentaries  .02  through  05.  provide;  (1)  A 
clarification  of  the  duty  of  alternate  specialists  to 
clear  both  primary  specialist  posts  on  each  of  the 
PSE's  two  equity  trading  floors  prior  to  entering  into 
a  trade:  (2)  sanctions  for  alternate  specialists  if  their 
specialist  evaluation  ranking  falls  in  th"  Sottom  10% 
of  their  trading  floor  (3)  a  500-share  niir..mum 
requirement  for  alternate  specialists  participating  in 
certain  pre-opening  orders  when  requested  to  do  so 
by  a  specialist;  and  (4)  that  the  names  of  the 
alternate  specialist  and  designated  stocks  be 
displayed  at  each  specialist  post  in  alphabetical 
order. 

*5e«  Securities  Exchange  Act  Release  No.  28112 
dune  13. 1990).  55  FR  24953  (approving  File  No.  SR- 
l>SE-90-24.  extending  the  pilot  program  for  an 
additional  six  months  ending  [)ecember  1. 1990  and 
amending  Rule  5.3e(d).  Commentary  .02  to  ^empt 
the  alternate  specialist  from  deanng  both  potts 
when  a  primary  specialist  has  requested  the 
alternate  speaalist's  participation  in  the 
transaction). 

'See  Securities  Exchange  Act  Release  No.  28061 
(November  3a  1980).  55  FR  50434  (approving  File 
No.  SR-PSE-90-42). 
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to  determine,  for  example,  whether 
implementation  of  these  policy 
statements  is  increasing  the 
performance  and  effectiveness  of 
alternate  specialists  within  the 
specialist  system.  Specifically,  the 
Commission  requested  that  the  PSE 
submit  a  report  to  the  Commission 
describing  how  the  implementation  of 
commentaries  .02.  .03,  and.04  to  Rule 
5.36(d)  are  improving  the  effectiveness 
of  the  PSE's  alternate  specialist  system. 

In  response  to  the  Commission's 
request,  the  PSE  submitted  a  letter 
which  indicated  that  the  Exchange 
believes  that  the  policies  regarding  the 
activities  of  alternate  specialists  set 
forth  in  the  pilot  program  have  proven  to 
be  beneficial  to  the  alternate  specialist 
program.*  In  particular,  the  Exchange 
stated  that  these  policy  statements  are 
serving  as  an  effective  tool  for  adding 
depth  to  the  marketplace  as  a  result  of 
the  increased  activity  of  the  alternate 
specialists,  who  have  facilitated  many 
large  orders.  In  addition,  the  PSE  states 
that  there  have  been  no  complaints  or 
disciplinary  actions  against  any 
alternate  specialists  for  failing  to 
properly  clear  both  posts.*  Nevertheless, 
the  Exchange  believes  that  the  existence 
of  this  requirement  ensures  that  PSE 
quotations  are  effectively  monitored  and 
considered  before  the  alternate 
specialist  seeks  an  execution,  which 
promotes  the  auction  mechanism  of  the 
market,  thereby  encouraging  better 
customer  executions. 

The  PSE  also  reports  its  experience 
with  regard  to  Commentary  .03.  which 
provides  that  a  speciaUst  whose 
specialist  evaluation  ranking  falls  in  the 
bottom  10%  of  his  or  her  trading  floor  is 
precluded  from  acting  as  an  alternate 
specialist  until  his  or  her  ranking  rises 
above  the  bottom  10%.  The  Exchange 
reported  that  since  the  fourth  quarter  of 
1990,  out  of  the  32  specialists  who  fell 
into  the  bottom  10%.  13  were  also 
alternate  specialists.  Pursuant  to 
Commentary  .03,  these  specialists 
became  subject  to  the  sanctions  of  this 
rule  in  th.-l  they  would  be  precluded 
from  ac'ung  as  alternate  specielists  until 
their  specialist  ranking  rose  above  the 
bottom  10%,  unless  the  Exchange  Equity 
Allocation  Committee  ("Committee") 


•  See  letter  from  Kenneth  \.  Marcus,  Director. 
Equity  Compliance/Surveillance,  PSE,  to  Elizabeth 
PucciarelH,  Attorney.  Branch  of  Exchange 
Regulation.  Division  of  Market  Regulation.  SEC. 
dated  November  IS.  1991. 

'Commentary  .02  provides  thai  an  alternate 
specialist  shall  clear  both  posts  prior  to  effecting  a 
transaction  on  the  equity  trading  floors  or  over  the 
Inter-market  Trading  System  ("ITS"),  except  when 
the  alternate  specialist  has  been  called  upon  by  a 
registered  primary  specidlist  to  participate  in  a 
tiansaction. 


determined  that  mitigating 
circumstances  existed  that  excused  or 
relieved  a  specialist  from  the  policy 
restrictions.  During  this  period,  two  of 
these  specialists  were  relieved  from  the 
sanctions  of  this  rule  due  to  mitigating 
circumstances:  their  total  evaluation 
scores  were  above  80%.  Based  on  poor 
performance,  the  remaining  specialists 
were  precluded  from  acting  as  alternate 
specialists  in  the  quarter  following  their 
poor  performance.  These  specialists  will 
not  be  allowed  to  resume  alternate 
specialist  activities  until  their 
performance  rankings  rise  above  the 
bottom  10%.  The  Exchange  believes  that 
this  sanction  has  prove  to  be  effective  in 
encouraging  specialists  to  improve  their 
evaluation  scores.  For  example,  out  of 
the  13  specialists  in  the  bottom  10% 
since  the  last  quarter  of  1990,  only  two 
ranked  in  that  position  for  two 
conrecutive  quarters,  and  one  of  those 
specialists  nevertheless  had  total  scores 
above  80%. 

Because  the  alternate  specialist  pilot 
program  is  due  to  expire  on  December  1. 
1991.  the  PSE  is  now  requesting  that  the 
Commission  approve  the  current  pilot 
for  an  additional  one-year  period, 
through  December  1. 1992.  in  order  to 
allow  the  Exchange  the  opportunity  to 
continue  its  evaluation  of  the 
effectiveness  of  these  proposals. 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general,  and  section  6(b)(5)  in  particular, 
in  that  it  will  act  to  facilitate 
transactions  in  securities  and  will  help 
to  perfect  the  mechanism  of  a  free  and 
open  market  in  Exchange  listed 
securities,  by  furthering  the 
effectiveness  of  the  alternate  specialist 
within  the  trading  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  nile 
change  were  neither  solicited  nor 
received  by  the  Exchange. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-34  and  should  be  submitted  by 
December  26. 1991. 

rV.  CommissioD's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  PSE's 
proposal  to  extend  its  alternate 
specialist  pilot  program  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  of  the  Act.'" 
The  Commission  notes  that  the 
extension  of  the  pilot  furthers  the 
protection  of  investors  and  the  public 
interest  because  it  allows  the  Exchange 
additional  time  to  evaluate  the 
effectiveness  of  the  pilot  program. 

The  Commission  notes  that  the 
preliminary  reports  submitted  by  the 
PSE  indicate  that  the  pilot  program  has 
been  effective  in  helping  the  Exchange 
to  evaluate  the  performance  of 
specialists  who  are  acting  as  alternate 
specialists.  For  instance,  the  Exchange 
has  indicated  that  since  the  fourth 
quarter  of  1990. 11  specialists  were 
precluded  from  acting  as  alternate 
specialists  because  of  poor  performance 
and  will  not  be  permitted  to  resume 
alternate  specialist  activities  on  the 
Exchange  until  his  or  her  performance 
ranking  rises  above  the  bottom  10%.  The 
Commission  therefore  agrees  with  the 
PSE's  conclusions  that  precluding 
specialists  from  acting  as  alternate 
specialists  in  accordance  with  this  rule 
should  act  as  an  effective  incentive  in 
encouraging  specialists  with  poor 
performance  to  improve  their  scores. 
This  improved  performance  by 
specialists  should  enhance  competition 
among  specialists  and  alternate 
specialists  on  the  Exchange  floor  and 
strengthen  the  PSE  specialist  system. 
Moreover,  this  enhanced  performance 
by  alternate  specialists  should  make 
them  more  effective  in  aiding  primary 


'•l5U.S.C.78f(1988). 
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the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  firom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSR  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-34  and  should  be  submitted  by 
December  26. 1991. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  PSE's 
proposal  to  extend  its  alternate 
specialist  pilot  program  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  of  the  Act.'° 
The  Commission  notes  that  the 
extension  of  the  pilot  furthers  the 
protection  of  investors  and  the  public 
interest  because  it  allows  the  Exchange 
additional  time  to  evaluate  the 
effectiveness  of  the  pilot  program. 

The  Commission  notes  that  the 
preliminary  reports  submitted  by  the 
PSE  indicate  that  the  pilot  program  has 
been  effective  in  helping  the  Exchange 
to  evaluate  the  performance  of 
specialists  who  are  acting  as  alternate 
specialists.  For  instance,  the  Exchange 
has  indicated  that  since  the  fourth 
quarter  of  1990. 11  specialists  were 
precluded  from  acting  as  alternate 
specialists  because  of  poor  performance 
and  will  not  be  permitted  to  resume 
alternate  specialist  activities  on  the 
Exchange  until  his  or  her  performance 
ranking  rises  above  the  bottom  10%.  The 
Commission  therefore  agrees  with  the 
PSE's  conclusions  that  precluding 
specialists  from  acting  as  alternate 
specialists  in  accordance  with  this  rule 
should  act  as  an  effective  incentive  in 
encouraging  specialists  with  poor 
performance  to  improve  their  scores. 
This  improved  performance  by 
specialists  should  enhance  competition 
among  specialists  and  alternate 
specialists  on  the  Exchange  floor  and 
strengthen  the  PSE  specialist  system. 
Moreover,  this  enhanced  performance 
by  alternate  specialists  should  make 
them  more  effective  in  aiding  primary 


'<>  15  U.S.C.78f  11988). 


specialists  in  creating  a  more  effective 
and  competitive  market. 

During  the  extended  pilot  period,  the 
Commission  expects  the  Exchange  to 
continue  to  develop  criteria  to  evaluate 
the  effects  of  its  policy  statements  on 
the  activities  of  alternate  specialists  and 
to  determine,  for  example,  whether 
implementation  of  these  policy 
statements  is  increasing  the 
performance  and  effectiveness  of 
alternate  specialists  within  the 
specialist  system.  In  particular,  the 
Commission  expects  the  Exchange  to 
submit  a  report  to  the  Commission  by 
September  1. 1992.  describing  how  the 
implementation  of  commentaries  .02.  .03, 
and  .04  to  PSE  Rule  5.36(d)  has  improved 
the  effectiveness  of  the  PSE's  alternate 
specialist  system.  In  its  report,  the 
Commission  requests  that  the  PSE 
address,  among  other  things,  the 
following  issues:  Whether  there  have 
been  any  complaints  or  any  disciplinary 
actions  against  alternate  specialists  for 
violating  the  policies  in  the  pilot 
program;  whether  requiring  alternate 
specialists  to  clear  the  posts  on  the 
Exchange's  two  trading  floors  has 
helped  in  ensuring  that  public  customers 
obtain  the  best  possible  executions  of 
their  securities  orders;  whether  any 
specialists  have  been  precluded  from 
acting  as  alternate  specialists  on  the 
Exchange  based  on  their  performance 
rankings;  and  whether  implementation 
of  a  500-share  participation  requirement 
for  alternate  specialists  on  certain  pre- 
opening  orders  has  added  depth  to  the 
PSE  market.  Finally,  the  Commission 
expects  the  PSE  to  file  a  proposed  rule 
change  by  September  1, 1992.  requesting 
one  of  the  following:  (1)  An  extension  of 
the  pilot,  if  further  time  is  needed  for 
evaluation:  (2)  permanent  approval  of 
the  alternate  specialist  system  policy 
statements;  or  (3)  termination  of  the 
pilot  program. 

The  Commission  finds  good  cause  for 
approving  the  proposed  extension  of  the 
pilot  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  hereof  in 
the  Federal  Register.  The  Commission 
believes  it  is  necessary  to  extend  the 
pilot  program's  operation  so  as  to  afford 
both  the  Exchange  and  the  Commission 
an  opportunity  to  evaluate  the  pilot's 
operation  on  an  uninterrupted  basis.  In 
addition,  the  reports  submitted  by  the 
PSE  indicate  that  the  pilot  program  has 
been  effective  in  evaluating  the 
performance  of  alternate  specialists  and 
in  encouraging  alternate  specialists  to 
improve  their  performance.  As  stated 
previously,  the  Commission  believes 
that  improved  performance  by  alternate 
specialists  should  strengthen  the  overall 
effectiveness  and  competitiveness  of  the 


PSE's  specialist  system.  Further,  the 
substance  of  the  proposal  has  been 
noticed  previously  in  the  Federal 
Register  for  the  full  statutory  period  and 
the  Commission  did  not  receive  any 
comments  on  it.  The  Commission 
believes,  therefore,  that  accelerated 
effectiveness  of  the  proposal  for  an 
additional  one-year  period  is 
appropriate. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  > » that  the 
proposed  rule  change  (SR-PSE-91-34)  is 
hereby  approved  for  a  period  ending  on 
December  1, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  91-29071  Filed  12-3-91;  8:45  am) 
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[Release  No.  34-29997;  File  No.  SR-Phlx- 
91-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Fees  and  Charges  on 
Cross-Rate  Foreign  Currency  Options 
Transactions 

November  26. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  19. 1991,  the 
Philadelphia  Stock  Exchange  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  the 
Phlx's  Schedule  of  Fees  and  Charges 
with  respect  to  fees  for  the  transaction 
of  business  in  its  cross-rate  foreign 
currency  options.  The  proposed  rate 
schedule  is  set  forth  as  Exhibit  A. 


"  15  U.S.C  78»(b)(2)  (1988). 
'»  17  CFR  200.30-3{a)(12)  (1991). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Phlx  Schedule  of 
Fees  and  Charges.  These  revisions 
reflect  the  imposition  of  Exchange 
transaction  and  floor  broker  charges  to 
the  introduction  of  trading  in  three  cross 
rate  currency  options  contracts 
scheduled  to  commence  trading  at  the 
opening  of  business  on  November  22, 
1991  on  the  Phlx.  The  proposed 
transaction  and  floor  brokerage  fees 
represent  an  increase  in  Exchange 
imposed  charges  per  contract  in  cross 
rate  currency  options  due  to  these 
contracts'  relative  larger  size  in 
comparison  to  other  Phlx  foreign 
currency  options  contracts. 
Additionally,  cross  rate  currency 
options  contracts  volume  will  be 
aggregated  with  other  currency  options 
contracts  volume  for  the  determination 
of  volume  discounts  to  be  provided  at 
current  discount  levels.  This  amendment 
to  the  Exchange's  Fee  Schedule  was 
determined  by  the  Phlx  Board  of 
Governors  to  competitively  align  service 
charges  associated  with  the  Phlx's  Cross 
Rate  Currency  Options  Program  relative 
to  other  markets  for  similar  products. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(4)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  inappropriate  burden  on 
competition. 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  RuJe  Change  Received  from 
Members,  Participants,  or  Others 

Written  comment*  on  the  proposed 
rule  change  were  neither  toUcited  nor 
received. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  institutes  fee* 
and  other  charges  imposed  by  the  Phlx 
with  respect  to  cross-rate  foreign 
currency  options.  Accordingly,  the 
proposal  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  date  of  filing  of  this  proposed  rule 
change  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 


All  text  is  new 

ExhibitA 

PHLX  Schedule  of  Dues.  Fees  and 
Charges  Summary  of  Cross  Rate  Foreign 
Currency  Option  Charges 

Transaction  Charge 

Customer— $2.50  per  contract 
Firm — $1.75  per  contract 
Registered  Trader— ^.00  per  contract 
Specialist— $0.50  per  contract 
Cross  Rate  Option  Floor  Brokerage 

Assessment: 
5%  of  net  floor  brokerage  income 
Cross  Rate  Option  Floor  Broker 

Transaction  Fee: 
$.35  per  contract,  for  floor  brokers 

executing  transactions  for  their  own 

member  firms 
Volume  discounts  will  be  available  for 
cross  rate  currency  options  trading 
activity  which  will  be  aggregated  with 
Customer  and  Firm  activity  per  billing 
period  with  all  other  foreign  currency 
option  transaction  activity  eligible  for 
discounts.  The  discount  methodology 
will  be  the  same  as  provided  for  other 
foreign  currency  option  contracts  and 
will  not  be  adjusted  for  relative 
differences  in  contract  sizes. 
[PR  Doc  91-29072  Filed  12-3-91;  &45  am] 
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[Rel«asa  No.  34-30002;  File  Na  SR-PHLX- 
81-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stocic  Exchange,  Inc., 
Relating  to  the  Introduction  of  a 
Narrow-Based  Index  Option  Based  on 
an  Index  of  Bank  Stocks 

November  26, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  the  Philadelphia  Stock 
Exchange.  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  on 
October  23, 1991,  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b-4 
of  the  Act.  proposes  to  introduce  an 


index  option  based  on  the  Keefe, 
Bruyette  &  Woods,  Inc.  Index  ("KBWI") 
of  24  select  Federal  Deposit  Insurance 
Corporation  ("FDIC")  insured, 
geographically  representative  U.S. 
commercial  bank  stocks  ("Index,"  "Bank 
Index"  or  "PHLX/KBW  Bank  Index").  A 
description  of  the  proposal  is  set  forth  In 
section  II.A.  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  European-style 
index  option  comprised  of  the  24  select 
FDIC  insured,  geographically 
representative  U.S.  commercial  bank 
stocks  contained  in  the  KBWI.  A  list  of 
the  specific  stocks,  along  with  their 
market  value  and  weight  in  the  Index  as 
of  October  16, 1991,  is  available  at  the 
PHLX  and  the  Commission. 

In  furtherance  of  developing  the  Bank 
Index,  the  PHLX  has  executed  a  license 
agreement  with  KBW.  Pursuant  to  this 
agreement,  the  PHLX  has  received 
permission  from  KBW  to  compute  the 
KBWI  as  a  capitalization-weighted 
index  rather  than  a  price-weighted 
index.  The  agreement  assures  that  KBW 
will  work  with  PHLX  on  an  ongoing 
basis  to  service  the  Index. 

Options  on  the  Bank  Index  will  be 
traded  pursuant  to  the  Exchange  rules 
governing  the  trading  of  index  options.* 
The  proposed  Index's  contract 
specifications  are  as  follows: 

Ticker  Symbol:  BKX. 

Underlying  Index:  The  Bank  Index  is  a 
capitalization-weighted  index 
composed  of  the  24  select  FDIC- 
insured,  geographically  representative 
U.S.  commercial  banks  currently 
represented  in  the  KBWI.  To  calculate 
the  Bank  Index  the  following  formula 
is  used: 


>  See  PHLX  Role*  1000A-1103A. 
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index  option  based  on  the  Keefe, 
Bruyette  &  Woods,  Inc.  Index  {"KBWI") 
of  24  select  Federal  Deposit  Insurance 
Corporation  ("FDIC")  insured, 
geographically  representative  U.S. 
commercial  bank  stocks  ("Index,"  "Bank 
Index"  or  "PHLX/KBW  Bank  Index").  A 
description  of  the  proposal  is  set  forth  in 
section  II.A.  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  European-style 
index  option  comprised  of  the  24  select 
FDIC  insured,  geographically 
representative  U.S.  commercial  bank 
stocks  contained  in  the  KBWI.  A  list  of 
the  specific  stocks,  along  with  their 
market  value  and  weight  in  the  Index  as 
of  October  16, 1991,  is  available  at  the 
PHLX  and  the  Commission. 

In  furtherance  of  developing  the  Bank 
Index,  the  PHLX  has  executed  a  license 
agreement  with  KBW.  Pursuant  to  this 
agreement,  the  PHLX  has  received 
permission  from  KBW  to  compute  the 
KBWI  as  a  capitaHzation-weighted 
index  rather  than  a  price-weighted 
index.  The  agreement  assures  that  KBW 
will  work  with  PHLX  on  an  ongoing 
basis  to  service  the  Index. 

Options  on  the  Bank  Index  will  be 
traded  pursuant  to  the  Exchange  rules 
governing  the  trading  of  index  options.* 
The  proposed  Index's  contract 
specifications  are  as  follows: 

Ticker  Symbol:  IHaL 

Underlying  Index:  The  Bank  Index  is  a 
capitalization-weighted  index 
composed  of  the  24  select  FDIC- 
insured,  geographically  representative 
U.S.  commercial  banks  currently 
represented  in  the  KBWI.  To  calculate 
the  Bank  Index  the  following  formula 
is  used: 


■  Sw  PHLX  RoiM  1000A-1103A. 


Index  value  Todays      '-^^^^J^^ 


(sum  of  market  values  today) 
(sum  of  market  values  yesterday) 


The  sum  of  market  values  ("MV")  is 
derived  by  multiplying  the  price  by  the 
number  of  shares.  The  Index  value  was 


The  Bank  Index  value  will  be  updated 
dynamically  at  least  every  minute 
during  the  trading  day.  Bridge  Data,  Inc. 
will  compute  the  necessary  data, 
including  any  Index  composition 
adjustments  and  Index  maintenance. 
Pursuant  to  PHLX  Rule  llOOA,  updated 
Index  values  will  be  derived  by  means 
of  primary  market  prints  reported  by  the 
Consolidated  Tape  Association  ("CTA") 
for  listed  stocks  and  by  the  National 
Association  of  Securities  Dealers,  Inc's 
( "NASD")  last  sale  reporting  system  for 
NASDAQ-National  Market  System 
Securities.  The  Index  value,  last  sale 
and  quotation  information  for  the  option 
will  be  disseminated  through  the 
facilities  of  the  Options  Price  Reporting 
Authority  ("OPRA").  Under  the 
direction  of  PHLX,  Bridge  Data,  Inc.  will 
compute  any  changes  or  replacements  in 
the  Index  resulting  from  mergers, 
acquisitions,  or  other  activity  affecting 
the  Index's  capitalization. 
I    Principal  Amount  Each  options 
contract  will  represent  the  Index 
multiplier  ($1001  times  the  Index  value. 
For  example,  an  Index  value  of  250  will 
result  in  a  dollar  contract  value  of 
$25,000  ($100  X  250). 
I    Exercise  Price:  Exercise  prices  will  be 
liet  at  five  point  intervals.  Additional 
exercise  prices  will  be  added  in 
accordance  with  PHLX  Rule  1012(a)(iii). 

Aggregate  Exercise  Price:  The 
aggregate  exercise  price  is  found  by 
multiplying  the  Index  multiplier  ($100) 
by  the  exercise  price. 

Expiration  Cycles:  The  PHLX  will 
trade  consecutive  and  cycle  month 
series  pursuant  to  PHLX  Rule  llOlA. 

Premium  Quotations:  Premiums  will 
be  expressed  in  terms  of  dollars  and 
fractions  of  dollars  pursuant  to  PHLX 
Rule  1033A.  For  example,  a  bid  or  offer 
of  IV2  will  represent  a  premium  per 
options  contract  of  $150  [VA  X  100). 


set  at  a  starting  value  of  250  on  October 
21, 1991. 


Divisor  = 


(sum  of  market  values  yesterday] 
(index  value  yesterday) 


Position  and  Exercise  Limits:  The 
PHLX  will  employ  position  and  exercise 
limits,  applicable  to  narrow-based  stock 
indexes,  pursuant  to  PHLX  Rules 
100lA(b)(l)  and  1002A.  respectively. 

Replacement  of  Stocks  in  Index:  A 
bank  will  be  replaced  only  when  it 
ceases  to  exist  (through  merger  or 
acquisition)  or  declares  bankruptcy  or  if 
it  should  alter  its  character  so 
substantially  that  it  no  longer  operates 
as  a  commercial  bank.  On  such  a 
replacement  event,  EBW  will  substitute 
another  FDIC  insured,  geographically 
representative  U.S.  commercial  bank. 
KBW's  replacement  decisions  are  based 
on  a  variety  of  factors,  including  the 
size,  capitalization,  earnings 
performance,  liquidity,  capitalization 
ratios,  asset  quality  and  profitability  of 
potential  replacement  banks.  The 
replacement  process  consists  of  a 
rigorous  multifaceted  evaluation  of 
potential  replacement  banks  managed 
by  the  KBW  research  and  development 
division  and  overseen  by  KBW 
executive  management. 

Adjustments  to  Stocks  in  Index:  When 
a  stock  pays  an  ordinary  cash  dividend, 
no  Index  adjustment  will  be  made. 
Neither  stock  splits  nor  stock  dividends 
affect  the  Index  value  directly.  The 
Exchange  anticipates  that  a  stock  split 
or  stock  dividend  will  result  in  a 
proportional  reduction  in  the  price  per 
share  of  the  stock.*  When  it  becomes 
necessary  to  change  a  component  stock, 
the  new  issue  will  be  added  to  the  Index 
by  incorporating  its  market  value  into 
the  total  market  value  during  the  after- 
the-market  close  adjustment  procedure, 
so  the  Index  is  unchanged.  Similarly,  the 


•  After  the  close  of  trading  on  the  day  prior  to  the 
ex-dividend  date,  s  theoretical  adjusted  price  for 
the  stock  paying  a  stock  dividend  will  be  calculated. 
The  theoretical  adjusted  price  is  calculated  only  to 
determine  the  anticipated  price  and  will  not  affect 
the  level  of  the  Index 


The  divisor  which  will  be  henceforth 
used  to  adjust  the  Index  from  its  initial 
value  of  250  is  derived  as  follows: 


market  value  of  an  issue  just  deleted 
from  the  Index  will  be  removed  when 
determining  adjusted  market  value. 

Given  the  recent  developments  in  the 
banking  industry,  including  merger 
activity  and  legislative  reforms,  the 
Exchange  believes  that  the  proposed 
product  will  provide  professional 
traders  as  well  as  public  investors  with 
a  highly  desirable  trading  vehicle  and  a 
valuable  hedging  instrument.  The 
underlying  banks  will  represent 
desirable  profitability  levels,  adequacy 
of  capitalization,  asset  quality  and 
market  performance.  The  market- 
capitalization  based  Bank  Index  will  be 
different  than  the  currently  existing 
KBW  Index  which  is  an  unweighted 
price-based  index.  Options  investors 
often  look  to  maricet  capitalization 
rather  price  as  an  indicator  of  growth 
and  profitability. 

The  Exchange  also  believes  the  Index 
will  not  be  susceptible  to  market 
manipulation.  The  Exchange's  Market 
Surveillance  will  ensure  that  existing 
Exchange  rules  regarding  index  options 
trading  will  be  enforced  and  any 
unusual  trading  in  the  Bank  Index 
options  will  be  promptly  identified  and 
investigated. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
which  provides  in  part  that  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  facilitate  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market. 

Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others    • 

The  proposed  rule  change  was 
discussed  with  and  approved  by  the 
Options  and  Executive  Committees  of 
the  PHLX. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PHLX-91-27  and  should  be 
submitted  by  December  26, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  91-28991  Filed  12-»-91;  8:45  ami 
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[R«l.  No.  IC-18420;  Na  811-49911 

Thomson  McKlnnon  Accumulation 
Plan  Tru»t 

November  26. 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

appucant:  Thomson  McKinnon 
Accumulation  Plan  Trust. 
RELEVANT  1940  ACT  SECTION:  Order 

requested  under  section  8(f). 
SUMMARY  Of  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FIUNQ  DATE:  The  application  was  filed 
on  July  30. 1991  and  amended  on 
October  24. 1991. 

HEARING  OR  NOTinCATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  23. 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant.  One  State  Street  Plaza.  New 
York,  New  York  100O4. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Bisset,  Attorney  (202)  272-2058, 
or  Heidi  Stam,  Assistant  Chief  (202)  272- 
2060,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  sunmiary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Pursuant  to  section  8(a)  of  the  1940 
Act,  a  Notification  of  Registration  on 
Form  N-8A  was  filed  with  the  SEC  on 
behalf  of  Applicant  on  January  27, 1987. 
Pursuant  to  section  8(b)  of  the  1940  Act, 
'a  registration  statement  on  Form  N-lA 
was  filed  with  the  SEC  on  behalf  of 
Applicant  (under  the  name  "Thomson 
McKinnon  Investment  Annuity  Trust") 
on  December  29, 1988. 


2.  The  registration  statement  was  also 
filed  pursuant  to  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  June  2. 1987.  On 
July  1. 1987.  Applicant  commenced  the 
continuous  offering  of  shares,  which 
were  available  for  purchase  exclusively 
by  the  Thomson  McKinnon  Separate 
Account  (the  "Account"),  a  separate 
account  of  Hartford  Life  Insurants 
Company  ("Hartford"). 

3.  Applicant  is  a  voluntary  association   ^ 
imder  a  declaration  of  trust  with 
transferable  units  of  beneficial  interest, 
organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  Commonwealth 
of  Massachusetts. 

4.  Applicant  served  as  the  underlying 
investment  vehicle  for  certain  variable 
annuity  insurance  contracts  issued  by 
Hartford  through  the  Account.  In  the 
first  quarter  of  1991.  Hartford  offered  to 
each  holder  of  such  variable  annuity 
contracts  a  tax-free  exchange  for  other 
variable  annuity  contracts  issued  by 
Hartford  for  which  Applicant  did  not 
serve  as  an  investment  vehicle.  On  May 
30. 1991.  the  Account,  as  sole 
shareholder  of  each  series  of  Applicant, 
tendered  all  outstanding  shares  of  each 
series  for  redemption  and  on  May  31. 
1991  Applicant  paid  the  Account  an 
amount  of  cash  equal  to  the  net  asset 
value  of  each  of  the  series  of  Applicant. 
By  June  1. 1991,  Applicant  had  no  net 
assets  and  had  suspended  all  of  its 
operations. 

5.  As  of  June  30, 1991,  the  Applicant's 
assets  consisted  of  $102,180.23  in  cash, 
which  will  be  used  solely  to  satisfy 
accrued  liabilities  of  the  Applicant. 
These  assets  are  not  and  will  not  be 
invested  in  securities. 

6.  As  of  June  30. 1991.  the  Applicant 
has  $102,180.23  in  liabilities,  consisting 
of  estimated  legal  and  accounting 
expenses  and  estimated  expenses  in 
connection  with  the  preparation  and 
fihng  of  Applicant's  tax  returns. 

7.  There  were  no  expenses  incurred  in 
connection  with  the  liquidation  of 
Applicant  other  than  brokerage  charges 
and  certain  expenses  associated  with 
the  proceedings  to  deregister  Applicant 
as  an  investment  company  and  to  file 
Applicant's  tax  retiuTis,  which  will  be 
paid  out  of  the  assets  of  Applicant 
described  in  item  5  above  (to  the  extent 
that  Applicant's  assets  are  insufficient, 
such  expenses  will  be  paid  by  Thomson 
Advisory  Group  LP..  Applicant's 
investment  adviser). 

8.  Applicant,  to  the  best  of  its 
knowledge,  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  now  engaged,  nor  does 
it  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
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2.  The  registration  statement  was  also 
filed  pursuant  to  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  June  2, 1987.  On 
July  1. 1987,  Applicant  commenced  the 
continuous  offering  of  shares,  which 
were  available  for  purchase  exclusively 
by  the  Thomson  McKinnon  Separate 
Account  (the  "Account"),  a  separate 
account  of  Hartford  Life  Insuran..3 
Company  ("Hartford"). 

3.  Applicant  is  a  voluntary  association   ^ 
imder  a  declaration  of  trust  with 
transferable  units  of  beneficial  interest, 
organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  Commonwealth 
of  Massachusetts. 

4.  Applicant  served  as  the  underlying 
investment  vehicle  for  certain  variable 
annuity  insurance  contracts  issued  by 
Hartford  through  the  Account.  In  the 
first  quarter  of  1991.  Hartford  offered  to 
each  holder  of  such  variable  annuity 
contracts  a  tax-free  exchange  for  other 
variable  annuity  contracts  issued  by 
Hartford  for  which  Applicant  did  not 
serve  as  an  investment  vehicle.  On  May 
30. 1991.  the  Account,  as  sole 
shareholder  of  each  series  of  Applicant, 
tendered  all  outstanding  shares  of  each 
series  for  redemption  and  on  May  31, 
1991  Applicant  paid  the  Account  an 
amount  of  cash  equal  to  the  net  asset 
value  of  each  of  the  series  of  Applicant. 
By  June  1. 1991,  Applicant  had  no  net 
assets  and  had  suspended  all  of  its 
operations. 

5.  As  of  June  30, 1991.  the  Applicant's 
assets  consisted  of  $102,180.23  in  cash, 
which  will  be  used  solely  to  satisfy 
accrued  liabilities  of  the  Applicant. 
These  assets  are  not  and  will  not  be 
invested  in  securities. 

6.  As  of  June  30. 1991.  the  Applicant 
has  $102,180.23  in  liabilities,  consisting 
of  estimated  legal  and  accounting 
expenses  and  estimated  expenses  in 
connection  with  the  preparation  and 
filing  of  Applicant's  tax  returns. 

7.  There  were  no  expenses  incurred  in 
coimection  with  the  liquidation  of 
Applicant  other  than  brokerage  charges 
and  certain  expenses  associated  with 
the  proceedings  to  deregister  Applicant 
as  an  investment  company  and  to  file 
Applicant's  tax  returns,  which  will  be 
paid  out  of  the  assets  of  Applicant 
described  in  item  5  above  (to  the  extent 
that  Applicant's  assets  are  insufficient, 
such  expenses  will  be  paid  by  Thomson 
Advisory  Group  L.P..  Applicant's 
investment  adviser). 

8.  Applicant,  to  the  best  of  its 
knowledge,  is  not  a  party  to  any 
htigation  or  administrative  proceedings. 
Applicant  is  not  now  engaged,  nor  does 
it  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 


the  winding-up  of  its  affairs.  Applicant 
will  file  an  amendment  to  its  Agreement 
and  Declaration  of  Trust  to  terminate 
Applicant's  existence  as  a 
Massachusetts  business  trust.  Applicant 
has  no  security  holders  as  of  the  date  of 
its  application.  There  are  no  security 
holders  of  Applicant  to  whom 
disbursements  in  complete  liquidation  of 
their  interests  in  Applicant  have  not 
been  made. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-28992  Filed  12-3-91;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notic*  1528] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy,  Subcommittee  on  Industrialized 
Country  Policy;  Meeting 

The  Department  of  State  announces 
that  the  Subcommittee  on  Industrialized 
Country  Policy  of  the  Committee  on 
International  Conununications  and 
Information  Policy  will  hold  an  open 
meeting  on  Friday.  December  13. 1991, 
from  10  a.m.  to  12  noon  in  room  6824, 
Department  of  State,  2201  "C"  Street. 
NW..  Washington.  DC  20520. 

At  the  meeting,  there  will  be  a  report 
from  the  U.S.  Delegation  to  the 
Committee  for  Information,  Computer 
and  Communications  Policy  (ICCP)  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
on  issues  currently  before  the  ICCP  and 
its  various  working  parties  and  experts 
groups,  highlighting  the 
telecommunications  activities  of  the 
OECD's  Centre  for  Cooperation  Among 
European  Economies  in  Transition 
dealing  with  the  emerging  democracies 
of  Central  and  Eastern  Europe.  Also, 
ideas  will  be  solicited  on  developing 
U.S.  project  proposals  for  the  1993  work 
program  to  be  discussed  at  the  March. 
1992  ICCP  Meeting. 

Mr.  Kenneth  Leeson  and  Ms.  Cathy 
blesinger,  co-chairs  of  the 
Subcommittee,  will  chair  the  meeting. 
Mr.  Richard  C.  Beaird,  Deputy  U.S. 
Coordinator  and  Deputy  Director, 
Bureau  of  International  Communications 
and  Information  Policy.  U.S.  Department 
of  State,  and  Chairman  of  the  ICCP,  will 
participate  in  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  co-chairs.  Admittance  of  public 


members  will  be  limited  to  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting.      ^ 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Timothy  C.  Finton.  Department  of 
State,  Washington,  DC:  telephone  (202) 
647-5230.  They  must  provide  Mr.  Finton 
with  their  name,  title,  company  name, 
social  security  number,  and  date  of 
birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 

Dated:  November  19, 1991. 
Timothy  C.  Finton, 

Chairman,  US.  Delegation  to  the  ICCP. 
[FR  Doc.  91-29053  Filed  12-3-91: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Rotorcraft  Subcommittee; 
Occupant  Restraint  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  establishment  of 
Occupant  Restraint  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Occupant  Restraint 
Working  Group  by  the  Rotorcraft 
Subcommittee.  This  notice  informs  the 
public  of  the  activities  of  the  Rotorcraft 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  J.  (Joe)  Sullivan.  Executive 
Director,  Rotorcraft  Subcommittee, 
Aircraft  Certifications  Service  {AIR-3). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone:  (202) 
267-9554;  FAX:  (202)  267-0562. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22. 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492. 
May  3. 1991).  The  Rotorcraft 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director, 
Aircraft  Certification  Service,  FAA. 
regarding  the  airworthiness  standards 
for  normal  and  transport  category 
rotorcraft  in  parts  27  and  29  of  the 
Federal  Aviation  Regulations.  At  its  first 
meeting  on  September  25, 1991  (56  FR 
33484,  July  22. 1991),  the  subcommittee 


established  the  Occupant  Restraint 
Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Task:  The  Occupant  Restraint 
Working  Group  is  charged  with  making 
a  recommendation  to  the  Rotorcraft 
Subcommittee  concerning  whether  new 
or  revised  standards  are  appropriate  for 
rotorcraft  occupant  restraints,  as 
follows: 

1.  Should  the  design  load  factors  be 
increased  for  items  of  mass  located 
above  and  behind,  above,  or  behind  the 
passenger  compartment? 

2.  Should  S9  27.785(f)(2)  and 
29.785(f)(2)  be  clarified  to  specify  the 
1.33  fitting  factor  for  seats  also  applies 
to  berths  and  litters? 

In  completing  this  task,  the  working 
group  should  review  comments  received 
on  FAA  Notice  87-4  wliich 
recommended  these  changes. 

Reports:  The  Working  Group  will 
develop  any  combination  of  the 
following  as  it  deems  appropriate: 

1.  A  draft  Notice  of  Proposed 
Rulemaking  proposing  new  standards, 
supporting  economic  and  other  required 
analysis,  with  any  other  collateral 
documents  the  Working  Group 
determines  to  be  needed:  or 

2.  A  report  stating  the  rationale  for 
recommending  against  the  adoption  of 
new  standards. 

The  working  group  will  first  develop  a 
time  line(s)  for  completion  of  this  effort 
and  present  it  to  the  Subcommittee  for 
approval  at  the  next  meeting.  The 
working  group  Chair  or  an  alternate  will 
make  a  status  report  at  each  meeting  of 
the  Rotorcraft  Subcommittee. 

The  Occupant  Restraint  Working 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
the  task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Rotorcraft 
Subcommittee  or  of  die  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT" 

expressing  that  desire,  describing  his  or 
her  interest  in  the  task,  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  advised  whether  or  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
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necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Occupant  Restraint 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  November 
27, 1991. 

V'^liam  I.  SulUvan. 

Executive  Director.  Rotorcraft  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  91-29034  Filed  12-3-«l:  8:45  am] 

BIUJNQ  CODE  M10-13-M 


Aviation  Rulemaking  Advisory 
Committee;  Rotorcraft  Subcommittee; 
External  Load  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of 
External  Loal  Working  Group. 


summary:  Notice  is  given  of  the 
establishment  of  an  External  Load 
Working  Group  by  the  Rotorcraft 
Subcommittee.  This  notice  informs  the 
public  of  the  activities  of  the  Rotocraft 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  doe]  Sullivan,  Executive 
Director,  Rotorcraft  Subcommittee, 
Aircraft  Certification  Service  (AIR-3), 
800  Independence  Avenue.  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-9554;  FAX:  (202)  267-9562. 
SUPPl£MENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Rotorcraft 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director, 
Aircraft  Certification  Service,  FAA, 
regarding  the  airworthiness  standards 
for  normal  and  transport  category 
rotorcraft  in  parts  27  and  29  of  the 
Federal  Aviation  Regulations.  At  its  first 
meeting  on  September  25, 1991  (56  FR 
33484.  July  22. 1991).  the  subcommittee 
established  the  Occupant  Restraint 
Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Task:  The  External  Load  Working 
Group  is  charged  with  making  a 


recommendation  to  the  Rotorcraft 
Subcommittee  concerning  whether  new 
or  revised  airworthiness  standards  are 
appropriate  for  Class  D  rotorcraft 
external  loads,  as  follows;  Should  parts 
27  or  29  be  amended  to  incorporate 
Class  D  external  load  attaching  means, 
to  complement  Amendment  133-9, 
which  authorizes  the  transport  of 
passengers  external  to  the  rotorcraft. 
which  certain  conditions  and 
limitations. 

Reports:  The  Working  Group  will 
develop  any  combination  of  the 
following  as  it  deems  appropriate: 

1.  A  draft  Notice  of  Proposed 
Rulemaking  proposing  new  standards, 
supporting  economic  and  other  required 
analysis,  with  any  other  collateral 
documents  the  Working  Group 
determines  to  be  needed;  or 

2.  A  report  stating  the  rationale  for 
recommending  against  the  adoption  of 
new  stanbrds. 

The  wdfrking  group  will  first  develop  a 
time  line(s)  for  completion  of  this  effort, 
and  present  it  to  the  Subcommittee  for 
approval  at  the  next  meeting.  The 
working  group  chair  or  an  alternate  will 
make  a  status  report  at  each  meeting  of 
the  Rotorcraft  Subcommittee. 

The  External  Load  Working  Group 
will  be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Rotorcraft 
Subcommittee  or  of  the  full  Avaiation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT" 
expressing  that  desire,  describing  his  or 
her  interest  in  the  task,  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  advised  whether  or  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performace  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  External  Load 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 


public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC  on  November  27. 
1991. 

William  I-  Sullivan. 

Executive  Director.  Rotocraft  Subcommittee, 
Aviation  Rulemaking  Advisory  Committee. 
(FR  Doc.  91-29035  Filed  12-3-91:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  91-51;  Notice  1] 

The  Clarity  Group,  Inc.;  Receipt  of 
Petition  for  Temporary  Exemption 
From  Nine  Federal  Motor  Vehicle 
Safety  Standards 

The  Clarity  Group,  Inc.,  of  Glendale, 
Arizona,  dba  Electric  Transportation 
Applications,  has  applied  for  a 
temporary  exemption  from  nine  Federal 
motor  vehicle  safety  standards  for 
passenger  cars  and  trucks  that  it 
converts  to  electric  power.  The  basis  of 
the  petition  is  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555).  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  petition. 

Petitioner  intends  to  convert  1992 
model  Ford  Escort  LX  station  wagons, 
and  Chevrolet  SlO/GMC  S15  pickup 
trucks  to  electric  power.  Petition  is 
therefore  made  on  the  basis  that  a 
temporary  exemption  would  facilitate 
the  development  and  field  evaluation  of 
a  low-emission  motor  vehicle,  as 
provided  by  49  CFR  555.6(c). 

The  vehicles  to  be  converted  have 
been  certified  by  their  original 
manufacturers  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner  has 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  nine  Federal 
motor  vehicle  safety  standards  after 
their  modification.  The  standards  and 
sections  for  which  exemptions  are 
requested  are  discussed  more  fully 
below. 

1.  Standard  No.  101.  Control  and 
Displays. 

(a)  S5.1:  displays  for  fuel,  engine 
coolant  temperature,  oil.  and  electrical 
charge. 

(b)  S5.3:  illumination  of  controls  and 
displays. 

In  the  petitioner's  view,  these 
exemptions  would  not  unreasonably 
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public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington.  DC  on  November  27. 
1991. 

William  ].  Sullivan, 

Executive  Director.  Rotocraft  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  91-29035  Filed  12-3-91:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-51;  Notice  11 

The  Clarity  Group,  Inc.;  Receipt  of 
Petition  for  Temporary  Exemption 
From  Nine  Federal  Motor  Vehicle 
Safety  Standards 

The  Clarity  Group,  Inc.,  of  Glendale, 
Arizona,  dba  Electric  Transportation 
Applications,  has  applied  for  a 
temporary  exemption  from  nine  Federal 
motor  vehicle  safety  standards  for 
passenger  cars  and  trucks  that  it 
converts  to  electric  power.  The  basis  of 
the  petition  is  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555),  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  petition. 

Petitioner  intends  to  convert  1992 
model  Ford  Escort  LX  station  wagons, 
and  Chevrolet  SlO/GMC  S15  pickup 
trucks  to  electric  power.  Petition  is 
therefore  made  on  the  basis  that  a 
temporary  exemption  would  facilitate 
the  development  and  field  evaluation  of 
a  low-emission  motor  vehicle,  as 
provided  by  49  CFR  555.6(c). 

The  vehicles  to  be  converted  have 
been  certified  by  their  original 
manufacturers  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner  has 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  nine  Federal 
motor  vehicle  safety  standards  after 
their  modification.  The  standards  and 
sections  for  which  exemptions  are 
requested  are  discussed  more  fully 
below. 

1.  Standard  No.  101,  Control  and 
Displays. 

(a)  S5.1:  displays  for  fuel,  engine 
coolant  temperature,  oil,  and  electrical 
charge. 

(b)  S5.3:  illumination  of  controls  and 
displays. 

In  the  petitioner's  view,  these 
exemptions  would  not  unreasonably 


degrade  the  safety  of  the  vehicle 
because  "the  simplicity  of  the  electric 
vehicle  minimizes  the  safety  impact  of 
the  instrumentation  specific  to  the 
vehicle  operation  not  meeting  the 
standard." 

2.  Standard  No.  102.  Transmission 
Shift  Lever  Sequence.  Starter  Interlock, 
and  Transmission  Braking  Effect. 

(a)  S3.1.2  Transmission  braking  effect. 

(b)  S3.1.3  Starter  interlock. 
Petitioner  argues  that  these 

requirements  do  not  apply  to  electric 
vehicles,  and  thus  "there  is  no  safety 
impact  from  the  electric  vehicle  not 
meeting  the  standard." 

3.  Standard  No.  103.  Windshield 
Defrosting  and  Defogging  Systems. 

Petitioner  states  that  the  test  criteria 
of  this  standard  are  inapplicable  to  an 
electric  vehicle.  'The  engine  coolant 
heater  core  is  replaced  with  an  electrical 
resistance  heating  element  to  provide  a 
heat  source.  Other  portions  of  the 
system  are  left  essentially  unchanged, 
minimizing  the  safety  impact  of  the 
electric  vehicle  not  meeting  the 
standard." 

4.  Standard  No.  105,  Hydraulic  Brake 
Systems. 

(a)  S5.1  Service  brake  system. 

(b)  S5.2  Parking  brake  systems. 

(c)  S6Test  conditions. 

(d)  S7  Test  conditions. 
Petitioner's  modiHcations  are  such 

that  "the  electric  vehicle  weight  and 
proportioning  between  axles  is  different 
that  that  used  in  the  certification  testing 
of  the  original  vehicle.  However,  the 
original  vehicle's  braking  system  is  not 
modified  minimizing  the  impact  of  the 
electric  vehicle  not  meeting  the 
standard." 

5.  Standai      'o.  124.  Accelerator 
Control  System. 

The  petitioner  requests  exemption 
from  the  entire  standard,  "as  a  result  of 
criteria  inapplicable  to  an  electric 
vehicle.  The  accelerator  in  the  electric 
vehicle  operates  electronic  components 
rather  than  a  throttle  assembly  as  with 
an  internal  combustion  system. 
Therefore,  the  impact  of  the  electric 
vehicle  not  meeting  the  standard  is 
minimal." 

6.  Standard  No.  208,  Occupant  Crash 
Protection. 

(a)  S5  Occupant  crash  protection 
requirements. 

7.  Standard  No.  212.  Windshield 
Mounting. 

8.  Standard  No.  219,  Windshield  Zone 
Intrusion. 

Exemption  is  requested  from  these 
three  standards  on  the  basis  that 
modifications  to  the  original  vehicle, 
such  as  the  addition  of  battery  packs, 
invalidates  the  testing  upon  which  the 
original  certification  was  based. 


Petitioner  argues  that  the  safety  effect 
of  these  modifications  may  be  minimal. 
Ten  years  ago,  the  petitioner  conducted 
30-mph  frontal  barrier  testing  of  a  1981 
Ford  Escort  liftback  sedan  that  it  had 
converted  to  electric  power.  The 
windshield  retained  92%  of  its  periphery, 
far  exceeding  the  minimum  of  75% 
imposed  by  Standard  No.  212.  There 
was  no  intrusion  of  the  windshield  into 
the  protected  zone  established  by 
Standard  No.  219.  The  petitioner  states 
that,  therefore,  the  effect  upon  the 
occupant  protection  requirements  of 
Standard  No.  208  should  be  minimal. 

9.  Standard  No.  301,  Fuel  System 
Integrity. 

The  petitioner  represents  that  "no 
tanks  are  provided  for  on  board  storage 
of  any  fuels."  Thus,  the  standard  does 
not  apply  to  electric  vehicles,  and  no 
safety  impact  results. 

According  to  the  petitioner,  an 
exemption  would  facilitate  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  by  enabling 
the  petitioner  to  advance  "the  state  of 
the  art  in  electric  vehicle  traction 
systems  through  the  application  of 
electric  vehicles  in  actual  commercial 
uses",  and  deriving  data  from  such  uses. 
Developmental  changes  are  frequent, 
"making  testing  for  conformance  to  the 
standards  impractical." 

Further,  argues  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  by 
reducing  air  pollution  in  urban  areas 
and  the  use  of  oil  products  for 
transportation. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

Ail  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  iA  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent  ' 

possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  January  3, 
1992. 

(15  U.S.C.  1410:  delegations  of  authority  at  49 
CFR  1.5a  and  5013) 


Issued  on  November  27, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-28998  Filed  12-3-91:  8:45  am] 

BILUNQ  CODE  «10-$»-«i 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  25. 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0805. 

Form  Number.  IRS  form  5472. 

Type  of  Review.  Resubmission. 

Title:  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or 
Foreign  Corporation  Engaged  in  U.S. 
Trade  or  Business. 

Description:  Form  5472  is  used  by  U.S. 
corporations  that  are  25%  foreign 
owned  and  by  foreign  corporations 
that  are  engaged  in  a  U.S.  trade  or 
business  to  report  transactions 
between  themselves  and  any  related 
foreign  party.  IRS  uses  form  5472  to 
determine  if  inventory  or  other  costs 
deducted  by  the  U.S.  or  foreign 
corporation  are  correct. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 17  hours.  28  minutes 
Learning  about  the  law  or  the  form — 1 

hour.  41  minutes 
Preparing  and  sending  the  form  to 
IRS — 2  hours.  3  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,589.250 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 
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OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Buildiiig,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  91-29002  Filed  12-3-91: 8:45  amj 

BUjUNQ  code  4UIMI1-H 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 

Agency. 

action:  Notice. 


FON  FUNTMeH  INFOMIATION:  Please  call 
Gloria  Kalameta.  (202)  619-4468.  if  you 
are  interested  in  attending  the  meeting 
since  space  is  limited  and  entrance  to 
the  building  is  controlled. 
Dated:  November  29. 1991. 
Rom  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

(FR  Doc.  91-29074  Filed  12-5-91;  8:45  am] 
aaxata  CODE  ns»-oi-M 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  December  11 
in  room  BOa  301  4th  Street.  SW.. 
Washington  DC  from  10  a.m.  to  12:30 
p.m. 

At  10  a.m.  the  Commission  will  meet 
with  Mr.  Stan  Zuckennan.  Director. 
Office  of  American  Republics  Affairs, 
for  an  overview  of  public  diplomacy 
programs  in  Latin  America;  at  10:45  a.m. 
it  will  meet  with  Mr.  McKinney  Russell 
Counselor.  USIA.  on  USlA's  response  to 
the  Commission's  1991  report,  new 
directions  in  Soviet  programs,  and  China 
broadcasting;  and  at  11:30  a.m.  it  will 
meet  with  The  Honorable  Chase 
Untermeyer,  Associate  Director.  Bureau 
of  Broadcasting  and  Director,  Voice  of 
America  for  an  update  on  Broadcasting 
to  Asia  and  the  Israel  transmitter 
project. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Care  flehnborsement  Rates 
for  FY  92 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with 
provisions  of  OMB  Circular  A-11 
section  13.5(a),  revised  reimbursement 
rates  have  been  established  by  the 
Department  of  Veterans  Affairs  for 
inpatient  and  outpatient  medical  care 
furnished  to  beneficiaries  of  other 
Federal  agencies  during  FY  1992.  These 
rates  will  be  charged  for  such  medical 
care  provided  at  health  care  facilities 
under  the  direct  jurisdiction  of  the 
Secretary  on  and  after  December  1, 1991. 

FOR  niRTHER  INFORMATION  CONTACT. 
Mr.  Walter  J.  Besecker,  Director. 
Medical  Care  Cost  Recovery  (165), 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420.  (202)  233-2180. 


SUPPlfHENTARV  INFORMATION:  The 
Interagency  billing  rates  for  FY  1992  are 
as  follows: 


Medicine- 
Surgery  . 


Spinal  Cord  Injury 

Neurology — • — • 

Blind  Rehabilitation 

Psychiatry -•• 

Intermediate  Medicine- 
Rehabilitation  Medicine. 

Alcohol  and  Drug 

Nursing  Home 

Prescription — ^Refill—.... 

Outpatient  * 

Dental  Outpatient  — 


$609 

871 

583 

518 

469 

281 

220 

419 

214 

,    180 

19 

.    131 

83 


•Rale  includes  Dialysis  Tr«atiDent 

Prescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  prescription  refills 
in  person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Department  of 
Veterans  Affairs  from  private  sources, 
the  charges  to  the  other  Federal 
agencies  will  be  the  actual  amounts  paid 
by  the  Department  of  Veterans  Affairs 
for  such  medical  services. 

Inpatient  charges  to  other  Federal 
agencies  will  be  at  the  current 
interagency  per  diem  rate  for  the  type  of 
bed  section  or  discrete  treatment  unit 
providing  the  care. 

Dated:  November  22, 1991. 
Edwnd  ].  Derwinski. 
Secretory. 

[FR  Doc.  91-29023  Filed  12-3-91;  8:45  am] 
Buxmo  cooE  saio-oi-M 
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SUPPLEMENTARY  INFORMATION:  The 

Interagency  billing  rates  for  FY  1992  are 
as  follows: 


Medicine- 
Surgery . 


Spinal  Cord  Injury.... 

Neurology 

Blind  Rehabilitation.. 
Psychiatry . 


Intermediate  Medicine- 
Rehabilitation  Medicine. 

Alcohol  and  Drug 

Nursing  Home _.™. 

Prescription — Refill—.— 
Outpatient  *. 


Dental  Outpatient . 


1609 
871 
583 
516 
469 
261 
220 
419 

,     214 

,  180 
19 

,  131 
83 


•Rate  Jnchides  Dialysis  Tr«atment. 

Prescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  prescription  refills 
in  person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Department  of 
Veterans  Affairs  from  private  sources, 
the  charges  to  the  other  Federal 
agencies  will  be  the  actual  amounts  paid 
by  the  Department  of  Veterans  Affairs 

for  such  medical  services. 
Inpatient  charges  to  other  Federal 

agencies  will  be  at  the  current 

interagency  per  diem  rate  for  the  type  of 

bed  section  or  discrete  treatment  uxiit 

providing  the  care. 
Dated:  November  22. 1991. 

Edward ).  Derwinski, 

Secretory. 

[FR  Doc.  91-29023  Filed  12-3-91;  8:45  am) 
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Sunshine  Act  Meetings 
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Vol.  56,  No.  233 

Wednesday.  December  4.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 

(November  26. 1991) 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  December  11, 1991, 9:00 
a.m. 

PLACE:  825  North  Capitol  Street.  NE., 
Room  9306.  Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  FERC  and 
State  Public  Utility  Commissioners  will 
discuss  issues  concerning  Clean  Air  Act 
Implementation. 


CONTACT  PERSON  FOR  MORE 

information:  Patrick  O.  Goss,  Division 

of  Public  and  Intergovernmental  Affairs, 

Telephone  (202)  208-1088. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-29120  Filed  11-29-91;  4:35  pm] 

KLLINQ  COOE  CriT-OI-M 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

An  additional  item  to  be  added  to  the 
agenda  of  the  open  meeting  to  be  held 
on  Tuesday,  December  3. 1991,  at  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815;  Correction 

AGENCY:  United  States  Parole 
Commission. 

ACTION:  Notice  of  Correction  of  previous 
published  agenda. 

summary:  This  notice  corrects  the 
agenda  previously  published  in  the 


Federal  Register  on  Friday,  November 
29, 1991.  56FR  61093  by  adding  an 
additional  item  to  be  discussed  at  the 
open  meeting  of  the  Commission  to  be 
held  in  Chevy  Chase,  Maryland.  The 
following  item  has  been  added  to  the 
agenda:  Proposal  to  move  a  few  states 
from  the  Eastern  Regional  O^ice, 
Southern  Division  to  the  North  Central 
Regional  Office  for  the  purpose  of 
redistributing  the  current  workload. 
(This  does  not  constitute  the  major 
realignment  study  proposed  in  the  1992 
Budget.) 

Dated:  on  Friday,  November  29. 1991. 56FR 
61093 

Sharon  Gervasoni, 
U.S.  Parole  Commission. 
(FR  Doc.  91-29208  Filed  12-2-91;  2:56  am] 
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Corrections 


Tbis  section  of  the  FEDERAL  REGISTER 
contains  editona)  corrections  of  previously 
published  Presidentiai.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corectKjns  are  prepared  by  ttie  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
docunf«nts  and  appear  in  the  appropriate 
document  categories  else¥vhere  in  the 
issua 


eighth  line  from  the  bottom,  "container" 
should  read  "consider". 


nUJNO  cow  150541-0 


DEPARTKIENT  OF  AGRJCULTURE 

Animal  and  Plant  Haalth  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  86-328] 

Imported  Fire  Ant 

Correction 

In  proposed  rule  document  91-26085 
beginning  on  page  55830  in  the  issue  of 
Wednesday.  October  30, 1991,  make  the 
following  corrections: 

1.  On  page  55830,  in  the  third  column, 
under  Quarantined  Areas,  in  2. 
Regulated  area,  in  the  fourth  line, 

"5  301.2a"  should  read  "8  301.81-2a". 

2.  On  page  55831.  in  the  first  column, 
in  second  line  from  the  top.  "§  301.82- 
2(a)"  should  read  "5  301.81-2(a)". 

§  301.81-2    [Corrected] 

3.  On  page  55834,  in  the  third  column, 
the  heading  "5  301.82-2  Regulated 
articles."  should  read  "§  301.81-2 
Regulated  articles.". 

§301.81-3    [Corrected] 

4.  On  page  55835.  in  the  second 
column,  in  S  301.81-3(e).  under 
Arkansas,  "Quachita  County"  should 
read  "Ouachita  County. 

5.  On  page  55837,  in  the  2d  column,  in 
§  301.81-3(e),  under  North  Carolina. 
under  Pitt  County,  in  the  14th  line,  after 
"then"  insert  "west". 

6.  On  page  55838,  in  the  third  column, 
in  S  301 .81 -3(e).  under  Texas,  under 
Kimble  County,  in  the  seventh  line  from 
the  bottom,  insert  "county"  after  "this". 

Appendix  to  Subpart  [Corrected] 

7.  On  page  55840,  in  the  third  column, 
in  the  table,  in  the  second  column,  under 
the  fourth  entry,  "(100  gallons)"  should 
appear  in  the  next  column  under  the 
fourth  entry. 

8.  On  page  55842.  in  the  first  column, 
in  the  second  full  paragraph,  in  the 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  Na  91-155] 

Mediterranean  Fruit  Fly 

Correction 

In  rule  document  91-27273  beginning 
on  page  57573  in  the  issue  of 
Wednesday.  November  13, 1991,  make 
the  following  corrections: 

5301.78-1    [Corrected] 

1.  On  page  57576.  in  the  third  column, 
in  i  301.78-1.  in  the  definition  for 
Interstate,  after  "From"  insert  "any". 

S  301.78-3    [Corrected] 

2.  On  page  57577,  in  the  third  column, 
in  S  301.78-3(c),  under  California,  in  the 
seventh  line,  after  "intersection"  insert 
"with  Olympic  Boulevard;  then 
southeast  along  Olympic  Boulevard  to 
its  intersection". 

§301.79-10    [Corrected] 

3.  On  page  57579,  in  the  second 
column,  in  S  301.78-10  introductory  text, 
in  the  first  line.  "5  301.1"  should  read 
"5  300.1". 

BlUJtM  CODE  150541-0 
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On  page  57512.  in  the  table,  in  the  first 
column  (Permit  No.),  the  first  entry  "  91- 
151-0"  should  read  "91-151-01". 

BlUmO  COOE  150541-0 


DEPARTW 

internal  R 

26  CFR  Pi 

[CO-18-91] 
RIN  1545-A 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  SIOiOO-ITSII 

RIN  0646-AO99 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

Correction 

In  rule  document  91-24795  beginning 
on  page  51849  in  the  issue  of 
Wednesday,  October  16, 1991.  make  the 
following  correction: 

§685.15    [Corrected] 

On  page  51852.  in  the  third  column, 
§  685.15(c)(6),  in  the  third  line,  "is" 
should  read  "in". 

BILUNO  CODE  150541-O 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Correction 

In  sunshine  document  91-921 
appearing  on  page  1441  in  the  issue  of 
Monday,  January  14. 1991.  in  the  second 
column,  in  the  final  line  at  the  end  of  the 
document.  "FR  Doc.  91-920"  should  read 
"FR  Doc.  91-921  ". 

BILUNO  CODE  1S0541-D 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-148] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  To  Field  Test  Genetically 
Engineered  Organisms 

Correction 

In  notice  document  91-27105  beginning 
on  page  57511  in  the  issue  of  Tuesday. 
November  12. 1991,  make  the  following 
correction: 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continentlal  Shelf  Beaufort  Sea 
Oil  and  Gas  Lease  Sale  124 

Correction 

In  notice  document  91-12383  beginning 
on  page  23966,  in  the  issue  of  Friday. 
May  24. 1991.  make  the  following 
correction: 

On  page  23978.  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91 12838"  should 
read  "FR  Doc.  91-12383". 

BILUMO  COOE  1S0541-O 
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Wednesday.  December  4,  1991 

"container" 

On  page  57512.  in  the  table,  in  the  first 
column  (Permit  No.),  the  first  entry  "  01- 
151-0"  should  read  "91-151-01". 

BIUJNO  CODE  1SOM1-0 

LTURE 

DEPARTMENT  OF  COMMERCE 

spection 

National  Oceanic  and  Atmospheric 
Administration 

SOCFRPartMS 
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[Docket  No.  •IOtOO-1 2511 
RIN064S-AO99 

Pelagic  Fistieries  of  ttie  Western 
Pacific  Region 

Correction 

In  rule  document  91-24795  beginning 
on  page  51849  in  the  issue  of 
Wednesday.  October  16. 1991.  make  the 

following  correction: 

§685.15    [Corrected] 

On  page  51852.  in  the  third  column, 
§  685.15(c)(6),  in  the  third  line,  "is" 
should  read  "in". 

BILUNQ  CODE  1$OS«1-0 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Correction 

In  sunshine  document  91-921 
appearing  on  page  1441  in  the  issue  of 
Monday,  January  14, 1991,  in  the  second 
column,  in  the  final  line  at  the  end  of  the 
document,  "FR  Doc.  91-920"  should  read 
"FR  Doc.  91-921 ". 

BiLUNQ  CODE  1SOfr«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Contlnential  Shelf  Beaufort  Sea 
Oil  and  Gas  Lease  Sale  124 

Correction 

In  notice  document  91-12383  beginning 
on  page  23966,  in  the  issue  of  Friday, 
May  24, 1991.  make  the  following 
correction: 

On  page  23978,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91 12838"  should 
read  "FR  Doc.  91-12383". 

BIUJMQ  CODE  1K»«1-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(CO-18-91] 
RIN  1S45-AP79 

Proposed  Amendments  to  Temporary 
Regulations  Under  Section  382  of  the 
Internal  Revenue  Code  of  1986; 
Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards 

Correction 

In  proposed  rule  document  91-25910 
beginning  on  page  55858  in  the  issue  of 
Wednesday,  October  30, 1991,  make  the 
following  corrections: 

1.  On  page  55858: 

a.  In  the  second  column,  under 
SUPPLEMENTARY  INFORMATION,  in  the 

first  full  paragraph,  in  the  sixth  line, 
"paperwork"  should  read  "Paperwork". 


b.  In  the  third  column,  under 
Background,  in  the  second  paragraph,  in 
the  fourth  line,  "purposed"  should  read 
"proposed". 

c.  In  the  same  column,  under 
Explanation,  in  the  first  paragraph,  in 
the  second  line,  "If'  should  read  "if; 
and  in  the  fourth  line  "392(k)(l)"  should 
read  "382(k)(l)". 

2.  On  page  55859,  in  the  second 
column,  under  Special  Analyses,  in  the 
last  line,  "Administratively"  should  read 
"Administrative". 

BILUNQ  CODE  1SO»«1-0 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  59 
(Docket  No.  91-9] 

Uniform  Rules  of  Practice  and 
Procedure 

Correction  ) 

In  rule  document  9fl-18864  beginning 
on  page  38024,  in  the  issue  of  Friday. 
August  9, 1991.  and  corrected  in  the 
issue  of  Thursday.  August  22. 1991  on 
page  41726,  in  the  third  column,  in 
correction  number  2.  make  the  following 
correction: 

S19.6    [Connected] 

On  page  38030,  in  the  third  column,  in 
5  19.6(a)(3).  in  the  third  line.  "OCC  file" 
should  read  "OCC  shall  file". 
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Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Parts  310  and  358 
Dandruff,  Seborrheic  Dermatitis,  and 
Psoriasis  Drug  Products  for  Over-the- 
Counter  Human  Use;  Final  Rule 


63554 


Federal  Register  /  Vol.  56.  No.  233  /  Wednesday.  December  4,  1991  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  358 
(Docket  No.  82N-0214] 
RIN  0905-AA06 

Dandruff,  Set>orrtielc  Dermatitis,  and 
Psoriasis  Drug  Products  for  Over-ttie- 
Counter  Human  Use;  Final  Monograpti 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  monograph,  and  all  new  data  and 
information  on  dandruff,  seborrheic 
dermatitis,  and  psoriasis  drug  products 
that  have  come  to  the  agency's 
attention.  This  final  monograph  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  December  4, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  3, 1982  (47 
FR  54646),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products  (Miscellaneous 
External  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  these 
drug  classes.  Interested  persons  were 
invited  to  submit  comments  by  March  3, 
1983.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  April  4, 
1983. 

In  the  Federal  Register  of  February  8, 
1983  (48  FR  5761),  the  agency  advised 
that  it  had  extended  the  comment  period 
until  April  4. 1983,  and  the  reply 
comment  period  to  May  4, 1983,  on  the 


advance  notice  of  proposed  rulemaking 
for  OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  to  allow  for 
consideration  of  additional  data  and 
information. 

In  accordance  with  §  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel,  after  deletion  of  a  small  amount 
of  trade  secret  information,  were  placed 
on  display  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  currently  located  in  rm. 
1-23, 12420  Parklawn  Drive,  Rockville, 
MD  20857. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  was 
published  in  the  Federal  Register  of  July 
30, 1986  (51  FR  27346).  Interested 
persons  were  invited  to  file  by 
September  29, 1986.  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  November  28. 1986. 
New  data  could  have  been  submitted 
until  July  30. 1987.  and  comments  on  the 
new  data  until  September  30, 1987. 

In  the  Federal  Register  of  October  1, 
1986  (51  FR  35003).  the  agency  advised 
that  it  had  extended  the  comment  period 
until  October  29, 1986.  on  the  proposed 
rulemaking,  to  allow  for  greater 
participation  by  interested  persons. 
Final  agency  action  occurs  with  the 
publication  of  this  final  monograph, 
which  is  a  final  rule  establishing  a 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11 "  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III). 

In  the  proposed  regulation  for  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products  (51  FR  27346), 


the  agency  advised  that  the  conditions 
under  which  the  drug  products  that  are 
subject  to  this  monograph  will  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded 
(monograph  conditions)  will  be  effective 
12  months  after  the  date  of  publication 
in  the  Federal  Register.  Therefore,  on  or 
after  December  4, 1992,  no  OTC  drug 
product  that  is  subject  to  the  monograph 
and  that  contains  a  nonmonograph 
condition,  i.e..  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  effective  or  to  be 
misbranded,  may  be  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drug  product  subject 
to  this  monograph  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date 
the  product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products,  six 
manufacturers,  two  trade  associations, 
one  medical  association,  and  one  health 
care  professional  submitted  comments. 
Copies  of  the  comments  received  are  on 
public  display  in  the  Dockets 
Management  Branch  (address  above). 
Any  additional  information  that  has 
come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 
(38  FR  31697)  and  August  27, 1975  (40  FR 
38179)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
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the  agency  advised  that  the  conditions 
under  which  the  drug  products  that  are 
subject  to  this  monograph  will  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded 
(monograph  conditions)  will  be  effective 
12  months  after  the  date  of  publication 
in  the  Federal  Register.  Therefore,  on  or 
after  December  4, 1992,  no  OTC  drug 
product  that  is  subject  to  the  monograph 
and  that  contains  a  nonmonograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  effective  or  to  be 
misbranded,  may  be  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drug  product  subject 
to  this  monograph  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date 
the  product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products,  six 
manufacturers,  two  trade  associations, 
one  medical  association,  and  one  health 
care  professional  submitted  comments. 
Copies  of  the  comments  received  are  on 
public  display  in  the  Dockets 
Management  Branch  (address  above). 
Any  additional  information  that  has 
come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 
(38  FR  31697)  and  August  27, 1975  (40  FR 
38179)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
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preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11, 1972  (37  FR  9464  at  9471  to  9472);  in 
paragraph  3  of  the  preamble  to  the 
tentative  final  monograph  for  OTC 
antacid  drug  products,  published  in  the 
Federal  Register  of  November  12, 1973 
(.38  FR  31260);  and  in  paragraph  1  of  the 
preamble  to  the  tentative  final 
monograph  in  the  present  proceeding  (51 
FR  27346  at  27347).  FDA  reaffirms  the 
conclusions  stated  in  those  documents. 
Court  decisions  have  confirmed  the 
agency's  authority  to  issue  substantive 
regulations  by  informal  rulemaking. 
(See,  e.g..  National  Nutritional  Foods 
Association  v.  Weinberger,  512  F.2d  688, 
696-698  (2d  Cir.  1975)  and  National 
Association  of  Pharmaceutical 
Manufacturers  v.  FDA,  487  F.  Supp.  412 
(S.D.N.Y.  1980),  affd,  637  F.2d  887  (2d 
Cir.  19811) 

2.  One  comment  recommended  that 
any  use  of  the  word  "dandruff  in 
labeling  be  limited  only  to  drug  products 
and  not  be  allowed  for  cosmetic 
products.  The  comment  contended  that 
the  description  "remove(s)  loose  flakes 
of  dandruff  will  create  an  impression  in 
the  mind  of  the  consumer  that  the 
product  being  used  is  designed  to 
mitigate  or  treat  a  disease,  and  thus  is  a 
drug.  Two  other  comments  contended 
that  references  to  dandruff,  if  allowed, 
on  cosmetic  shampoos  can  lead  to 
consumer  confusion.  The  comments 
disagreed  with  the  following  statement 
in  the  proposed  rule: 

*  *  *  The  product's  intended  use, 
therefore,  determines  whether  it  is  a  "drug."  a 
"cosmetic,"  or  both.  This  intended  use  may 
be  inferred  from  the  product's  labeling, 
promotional  material,  advertising,  and  any 
other  relevant  factor.  *  *  *  When  the  use  of 
the  term  "dandruff  deals  only  with 
appearance  and  not  with  the  treatment  or 
prevention  of  the  underlying  disease 
condition,  as  in  the  context  that  a  product 
removes  loose  flakes  of  dandruff  or  cleans 
the  hair  of  dandruff  flakes  or  scales,  the 
product  is  cosmetic  in  nature.  (See  51  FR 
27346  at  27347.) 

The  comments  requested  the  agency 
to  reconsider  its  position  "that  the  mere 
use  of  the  word  'dandruff  does  not 
autom.atically  render  a  shampoo  a 
drug."  In  support  of  their  requests,  the 
comments  provided  the  results  of  a 
survey  (Ref.  1)  that  assessed  100 
consumers'  interpretations  of  the 
statement  "Shampoo  X  removes  loose 
flakes  of  dandruff  and  clears  the  hair  of 
dandruff  flakes  or  scales."  The  target 
audience  was  an  equal  number  of  men 
and  women,  aged  18  to  54  years,  who 
used  a  dandruff  shampoo  for  the  control 
of  dandruff  in  the  past  year.  Based  on 
the  question  asked,  71  percent  of  the 


responders  stated  that  the  product  "is 
an  antidandruff  shampoo,"  72  percent 
considered  it  to  be  "a  dandruff 
treatment,"  and  76  percent  stated  it 
"controls  dandruff."  On  the  negative 
side.  52  percent  felt  that  the  product 
would  not  "prevent  dandruff."  The 
comments  contended  that  the  results  of 
the  sur\'ey  showed  that  consumers 
overwhelmingly  interpreted  the  removal 
of  dandruff  flakes  as  synonymous  with 
"antidandruff."  "dandruff  control 
shampoo."  and  "dandruff  treatment." 
The  comments  concluded  that  the 
survey  shows  that  the  type  of  claims 
being  allowed  for  "cosmetic  shampoos" 
actually  describe  antidandruff  OTC  drug 
products. 

A  fourth  comment  argued  that  the 
results  of  the  consumer  survey  do  not 
support  the  argument  that  claims 
referring  solely  to  a  product's 
effectiveness  in  cleaning  the  hair,  a 
traditional  cosmetic  claim,  are  also 
claims  that  the  product  is  effective  for 
drug  purposes.  'The  comment  argued  that 
a  consumer  survey  may  provide  some 
evidence  of  how  consumers  interpret  a 
particular  advertising  or  labeling  claim, 
but  it  is  not  determinative  of  the 
regulatory  status  of  the  product  making 
that  claim. 

The  comment  contended  that  the 
consumer  survey  had  a  number  of 
defects  and,  thus,  its  results  are 
unreliable.  The  comment  described  in 
detail  the  purported  defects  in  the  study. 
The  comment  also  stated  that  the  claim 
presented  to  the  consumers  was  that  the 
shampoo  "cleared  the  hair,"  not 
"cleaned  the  hair,"  of  dandruff  flakes. 
The  comment  argued  that  the  word 
"clear"  suggests  a  more  permanent  and 
more  drug-like  effect  and  that  the 
researcher's  choice  of  terminology  may 
have  skewed  the  results.  The  comment 
concluded  that  the  survey  did  not  show 
that  consumers  perceive  the  shampoo  to 
have  clear-cut  therapeutic  effects  that 
treat  a  pathologic  condition,  because  the 
survey  never  asked  that  precise 
question. 

Another  comment  raised  issues  about 
the  validity  of  the  methodology  of  the 
survey.  These  issues  included  whether 
"control"  questions  should  have  been 
used  to  screen  out  certain  respondents, 
whether  screening  questions  were 
neutral,  whether  terms  should  have  been 
defined  for  the  respondents,  whether 
any  effort  should  have  been  made  to 
ascertain  the  consumers'  understanding 
of  certain  terms,  and  whether  the 
researcher's  choice  of  terminology  may 
have  influenced  the  results. 

In  the  tentative  final  monograph,  the 
agency  stated  that  when  the  use  of  the 
term  "dandruff  deals  only  with 
appearance  and  not  with  the  treatment 


or  prevention  of  the  underlying  disease 
condition,  such  as  a  statement  that  a 
product  removes  loose  flakes  of 
dandruff  or  cleans  the  hair  ofdandruff 
flakes  or  scales,  the  product  is  a 
cosmetic  (51  FR  27346  at  27348).  in  the 
survey  mentioned  above,  consumers 
were  asked  to  interpret  the  statement 
"Shampoo  X  removes  loose  flakes  of 
dandruff  and  clears  the  hair  of  dandruff 
flakes  or  scales."  The  agency  considers 
each  clause  of  this  statement  to  be  a 
cosmetic  claim,  because  removal  of 
loose  flakes  and  clearing  the  hair  are 
actions  of  cleansing,  beautifying,  or 
promoting  attractiveness  within  the 
definition  of  cosmetic  in  section  201  (i)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(i)).  As  stated 
in  the  tentative  final  monograph,  any 
use  of  the  term  dandruff  that  would 
make  or  imply  a  claim  for  the 
prevention,  control,  or  treatment  of 
dandruff  beyond  the  simple  mechanical 
removal  of  flakes  and  scales  would 
render  the  product  a  drug  (51  FR  27346 
at  27348).  As  discussed  in  comment  3 
below,  dandruff  removal  products  can 
be  drugs,  cosmetics,  or  both. 

References 

(1)  Shampoo  Product  Statement  Study. 
Komhauser  and  Calene.  Inc.,  October  1986.  in 
Comment  C00031,  Docket  No.  82N-0214, 
Dockets  Management  Branch. 

3.  One  comment  disagreed  with  the 
agency's  position  of  prohibiting  cosmetic 
claims  from  appearing  in  any  portion  of 
the  labeling  that  is  required  by  the 
monograph.  The  comment  stated  that  so 
long  as  the  labeling  is  truthful  and  not 
misleading,  the  joint  placement  of 
information  about  both  the  cosmetic  and 
drug  claims  of  a  product  should  be 
permitted  anywhere  on  the  labeling.  The 
comment  contended  that  although 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  are  medical  conditions  treated 
with  drug  products,  these  products  may 
also  have  important  cosmetic  functions. 
For  example,  a  dandruff  shampoo  may 
have  a  cleansing  or  shampoo  (cosmetic) 
function,  and  a  relief  of  itching,  flaking 
and  scaling  (drug)  function.  The 
comment  argued  that  consumers  need 
both  kinds  of  information  and  urged  the 
agency  to  expressly  allow  the  joint 
placement  of  drug  and  cosmetic  claims 
in  a  dandruff,  seborrheic  dermatitis,  and 
psoriasis  product  used  both  as  a  drug 
and  as  a  cosmetic.  The  comment 
contended  that  if  this  information  were 
to  appear  on  entirely  different  portions 
of  the  label,  consumers  could  be 
confused  and  misled  as  to  what  the 
product  will  do.  The  comment  requested 
that  the  following  language  be  added  to 
all  relevant  final  regulations:  "The 
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agency  emphasizes  that  OTC  drug 
monographs  do  not  pertain  to  cosmetic 
terminology  contained  on  such  products 
and  do  not  preclude  in  any  way  the  use 
of  truthful  and  nonmisleading  cosmetic 
terminology  in  the  labeling  of  cosmetic/ 
drug  products." 

A  final  OTC  drug  monograph  covers 
only  the  drug  use  of  the  active 
ingredients  listed  therein.  The 
concentration  range  limitations, 
statements  of  identity,  indications, 
warnings,  and  directions  established  for 
these  ingredients  in  the  monograph  do 
not  apply  to  the  use  of  the  same 
ingredients  in  products  intended  solely 
as  cosmetics.  However,  if  a  product  is 
intended  for  both  drug  and  cosmetic  use. 
it  must  conform  to  the  requirements  of 
the  final  OTC  drug  monograph  as  well 
as  applicable  cosmetic  labeling 
requirements. 

In  addition  to  the  indications  allowed 
for  OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products,  such 
products  may  also  bear  appropriate 
labeling  for  cosmetic  uses,  in  conformity 
with  section  602  of  the  act  (21  U.S.C. 
362)  and  the  provisions  of  21  CFR  part 
701.  In  accordance  with  the  revised 
labeling  requirements  for  OTC  drug 
products  (21  CFR  330.1(c)(2)).  it  is  the 
agency's  position  that  cosmetic  claims 
may  not  appear  within  the  boxed  area 
designated  "APPROVED  USES."  As 
discussed  at  51  FR  16264  (paragraph  14). 
cosmetic  terminology  is  not  reviewed 
and  approved  by  FDA  in  the  OTC  drug 
monographs  and  therefore  could  not  be 
placed  in  the  box.  Cosmetic  claims  may 
appear  elsewhere  in  the  labeling,  but  not 
in  the  box.  should  manufacturers  choose 
the  labeling  alternative  provided  in 
5  330.1(c){2)(i)  or  2(iii)  for  labeling 
cosmetic/drug  products. 

The  agency  does  not  disagree  with  the 
comment's  statement  that  consumers 
need  both  drug  and  cosmetic 
infonnation  about  these  products. 
However,  the  agency  does  not  agree  that 
if  the  drug  and  cosmetic  information 
appears  in  different  places  in  the 
labeling  consumers  would  necessarily 
be  confused  or  misled.  The  agency 
believes  the  manner  in  which  the 
information  is  presented,  as  well  as  its 
location,  is  important  to  consumer 
understanding. 

Although  the  agency  does  not 
specifically  prohibit  commingled  drug 
and  cosmetic  labeling  (other  than  in  the 
Indications  section),  the  agency  believes 
that  information  about  the  product's 
claims  should  be  appropriately 
described  so  that  consumers  will  be 
readily  able  to  differentiate  the  drug  and 
cosmetic  aspects  of  the  labeling.  If 
commingled  drug  and  cosmetic  labeling 
claims  are  confusing  or  misleading,  the 


product's  labeling  may  be  misleading 
within  the  meaning  of  the  act  and  the 
product  misbranded  under  sections 
502(a)  or  e02(a)  of  the  act.  This  position 
is  consistent  with  that  stated  in  the  final 
rule  for  OTC  topical  acne  drug  products 
published  in  the  Federal  Register  of 
August  16. 1991  (56  FR  41008  at  41017). 
Accordingly,  the  agency  is  not  adding 
the  comment's  suggested  language  to 
this  final  monograph. 

4.  One  comment  stated  that  the 
Miscellaneous  External  Panel  limited  its 
review  of  OTC  dandruff,  seborrheic 
dermatitis,  and  psoriasis  drug  products 
to  determining  which  ingredients  are 
safe  and  effective  for  "controlling"  these 
conditions  and  ignored  the  symptomatic 
relief  that  may  or  may  not  be  related  to 
treatment  of  the  condition.  The  comment 
interpreted  the  definitions  for  OTC  drug 
products  that  "control"  dandruff, 
seborrheic  dermatitis,  and  psoriasis  to 
include  those  having  only  symptomatic 
relief  and/or  those  having  curative 
action. 

The  Panel  stated  (47  FR  54646  at 
54653).  and  the  agency  agrees,  that  OTC 
drugs  for  dandruff,  seborrheic 
dermatitis,  and  psoriasis  do  not  cure, 
but  with  regular  use  at  best  can  only 
control  or  relieve  the  symptoms  of  these 
conditions.  The  indications  for  the  use 
of  these  products  in  §  358.750(b)  of  this 
final  monograph  clearly  establish  that 
they  are  used  to  "control"  or  "relieve  the 
symptoms  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis.  The  terms 
"relief  or  "control"  are  used 
synonymously  to  describe  the  action  of 
the  products.  The  indications  state  that 
the  product's  action  is  on  the  symptoms 
of  the  condition  or  describe  the 
symptoms  as  itching,  irritation,  redness, 
fiaking,  and  scaling  associated  with 
dandruff,  seborrheic  dermatitis,  and 
psoriasis. 

5.  One  comment  suggested  that  the 
monograph  provide  for  the  use  of 
emollients  and/or  lubricants  in  the 
treatment  of  psoriasis.  In  support  of  its 
position,  the  comment  cited  statements 
from  a  reference  discussing  treatment  of 
psoriasis:  "The  simplest  forms  of 
treatment — lubricants  *  *  *  should  be 
tried  first  *  *  *"  and  "Lubricating 
creams,  hydrogenated  vegetable 
(cooking)  oils,  or  white  petrolatum  are 
applied  *  *  *  while  the  skin  is  still 
damp  after  bathing"  (Ref.  1).  The 
comment  added  that  these  materials  are 
classified  as  emollients  in  another 
textbook  and  are  described  as  fats  or 
oils  used  for  their  local  action  on  the 
skin  (Ref.  2).  Stating  that  the  use  of  such 
ingredients  is  widely  regarded  as  a  safe, 
effective,  economical  means  of  treating 
psoriasis,  the  comment  complained  that 
none  of  those  types  of  ingredients  have 


been  Included  in  the  tentative  final 
monograph.  The  comment  further 
contended  that  because  of  demonstrated 
problems  and  expense  of  one  or  more 
"active"  ingredients  listed  in  the 
tentative  final  monograph,  the  public  is 
poorly  served  by  the  omission  of 
emollients  from  the  monograph. 

The  agency  has  no  basis  on  which  to 
grant  the  comment's  request.  No  data 
were  submitted  with  the  textbook 
statements  in  support  of  the  use  of  an 
emollient  and/or  lubricant  in  the 
treatment  of  psoriasis.  If  adequate 
supporting  data  are  submitted  to  the 
agency  in  the  form  of  a  petition  to 
amend  the  final  monograph,  the 
monograph  could  be  amended  to  include 
emollients  and/or  lubricants. 

References 
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B.  Comments  on  Active  Ingredients 

6.  One  comment  suggested  that  any 
product  containing  boric  acid  or  its  salt 
approved  for  OTC  use  be  labeled  "not 
for  use  in  children."  "not  for  use  on 
broken  or  severely  irritated  skin,"  and/ 
or  "for  topical  use  only."  The  comment 
stated  that  boric  acid  poisoning  has 
been  reported  after  accidental  ingestion 
or  from  absorption  through  the  skin  (Ref. 

1). 

The  Panel  concluded  that  borate 
preparations  are  not  safe,  and  data  were 
lacking  to  permit  their  final 
classification  as  effective  for  OTC 
topical  use  for  controlling  dandruff  or 
seborrheic  dermatitis  (47  FR  54646  at 
54667).  In  response  to  the  Panel's  report, 
one  comment  requested  a  reevaluation 
of  the  Panel's  conclusions,  and  called 
attention  to  a  2-year  feeding  study  on 
rats  and  dogs  that  was  not  considered 
by  the  Panel.  The  agency  reviewed  all 
available  data  on  borates,  including  the 
reports  of  other  panels.  Based  upon  that 
reevaluation,  the  agency  concluded  in 
the  tentative  final  monograph  that  there 
was  ample  evidence  to  support  the 
safety  of  up  to  1  percent  borates  for 
OTC  topical  use  in  dandruff  and 
seborrheic  dermatitis  preparations,  but 
that  the  effectiveness  of  borates  for  the 
treatment  of  those  conditions  has  not 
been  demonstrated  (51  FR  27346  at 
27351).  No  additional  effectiveness 
studies  were  submitted.  Accordingly, 
boric  acid  and  sodium  borate  were 
included  in  a  final  rule  published  in  the 
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been  Included  in  the  tentative  final 
monograph.  The  comment  further 
contended  that  because  of  demonstrated 
problems  and  expense  of  one  or  more 
"active"  ingredients  listed  in  the 
tentative  final  monograph,  the  public  is 
poorly  served  by  the  omission  of 
emollients  from  the  monograph. 

The  agency  has  no  basis  on  which  to 
grant  the  comment's  request.  No  data 
were  submitted  with  the  textbook 
statements  in  support  of  the  use  of  an 
emollient  and/or  lubricant  in  the 
treatment  of  psoriasis.  If  adequate 
supporting  data  are  submitted  to  the 
agency  in  the  form  of  a  petition  to 
amend  the  final  monograph,  the 
monograph  could  be  amended  to  Include 
emollients  and/or  lubricants. 
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Rahway.  N|,  p.  2054, 1982. 

(2)  Swinyard,  E.  A.,  "Surface-Acting 
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Therapeutics,"  5th  ed.,  edited  by  L  S. 
CoodjTian  and  A.  Oilman,  MacMillan 
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B.  Comments  on  Active  Ingredients 

6.  One  comment  suggested  that  any 
product  containing  boric  acid  or  its  salt 
approved  for  OTC  use  be  labeled  "not 
for  use  in  children,"  "not  for  use  on 
broken  or  severely  irritated  skin,"  and/ 
or  "for  topical  use  only."  The  comment 
stated  that  boric  acid  poisoning  has 
been  reported  after  accidental  ingestion 
or  from  absorption  through  the  skin  (Ref. 

1). 

The  Panel  concluded  that  borate 
preparations  are  not  safe,  and  data  were 
lacking  to  permit  their  final 
classification  as  effective  for  OTC 
topical  use  for  controlling  dandruff  or 
seborrheic  dermatitis  (47  FR  54646  at 
54667).  In  response  to  the  Panel's  report, 
one  comment  requested  a  reevaluation 
of  the  Panel's  conclusions,  and  called 
attention  to  a  2-year  feeding  study  on 
rats  and  dogs  that  was  not  considered 
by  the  Panel.  The  agency  reviewed  all 
available  data  on  borates,  including  the 
reports  of  other  panels.  Based  upon  that 
reevaluation.  the  agency  concluded  in 
the  tentative  final  monograph  that  there 
was  ample  evidence  to  support  the 
safety  of  up  to  1  percent  borates  for 
OTC  topical  use  in  dandruff  and 
seborrheic  dermatitis  preparations,  but 
that  the  effectiveness  of  tiorates  for  the 
treatment  of  those  conditions  has  not 
been  demonstrated  (51  FR  27346  at 
27351).  No  additional  effectiveness 
studies  were  submitted.  Accordingly, 
boric  acid  and  sodium  borate  were 
included  in  a  final  rule  published  in  the 


Federal  Register  of  November  7, 1990  (55 
FR  46914  at  46917)  that  listed  certain 
OTC  active  ingredients  that  are  not 
generally  recognized  as  safe  and 
effective.  (See  21  CFR  310.545(a)(7).) 
Thus,  there  is  no  need  at  the  present 
time  to  further  consider  inclusion  of  the 
comment's  requested  labeling  in  this 
monograph. 

Reference 

(1)  Rubenstein,  A.  D.,  and  D.  M.  Masher, 
"Epidemic  Boric  Acid  Poisoning  Simulating 
Staphylococcal  Toxic  Epidermal  Necrolysis 
of  the  Newborn  Infant:  Ritters  Disease,"  The 
Journal  of  Pediatrics,  77:884-887, 1970. 

7.  One  comment  inquired  whether 
there  is  any  evidence  that  chloroxylenol 
is  effective  as  a  topical  antifungal  agent. 
Referring  to  a  discussion  in  the  tentative 
final  monograph  (51  FR  27348  at  27351) 
that  the  Advisory  Review  Panel  on 
Antimicrobial  II  Drug  Products  had 
concluded  that  chloroxylenol  is  safe  for 
OTC  use  as  a  topical  antifungal,  the 
comment  noted  that  there  was  no 
discussion  of  effectiveness. 

The  issue  raised  in  the  tentative  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  only  concerned  the  safety  of 
chloroxylenol.  In  another  OTC  drug 
rulemaking,  the  Advisory  Review  Panel 
on  Antimicrobial  II  Drug  Products 
concluded  that  there  were  insufficient 
data  available  to  permit  final 
classification  of  the  effectiveness  of 
chloroxylenol  for  OTC  topical  antifungal 
use  (47  FR  12480  at  12533).  A  study 
submitted  in  response  to  the  Panel's 
report  on  topical  antifungal  drug 
products  was  inadequate  to  show 
effectiveness,  and  in  the  tentative  final 
monograph  for  OTC  antifungal  drug 
products,  chloroxylenol  remained  in 
Category  III  for  effectiveness  (54  FR 
51136  at  51139). 

The  Miscellaneous  External  Panel 
evaluated  chloroxylenol  for  controlling 
dandruff  and  seborrheic  dermatitis  (47 
FR  54646  at  54672  to  54673).  The  Panel 
recognized  one  theory  that  dandruff  is 
caused  by  Pityrosponim  ovale  (a  yeast- 
like fungus  resident  to  the  scalp)  (47  FR 
54651  and  54653).  However,  based  on  the 
submitted  studies,  the  Panel  stated  that 
chloroxylenol  was  shown  to  have  an 
antimicrobial  effect  on  selected  bacteria, 
but  it  had  little  or  no  effect  on  fungi  and 
yeast  (47  FR  54673).  The  Panel 
concluded,  therefore,  that  additional 
data  are  needed  to  demonstrate  the 
effectiveness  of  chloroxylenol  for 
controlling  dandruff  and  seborrheic 
dermatitis.  The  agency  did  not  receive 
any  submissions  of  effectiveness  data  on 
chloroxylenol  in  response  to  the  Panel's 
report  or  the  tentative  final  monograph. 


Therefore,  chloroxylenol  was  also 
included  with  those  OTC  drug  active 
ingredients  not  generally  recognized  as 
safe  and  effective  in  21  CFR 
310.545(a)(7).  (See  comment  6  above). 

8.  One  comment  agreed  with  the 
definition  and  concentration  limits 
proposed  for  coal  tar  in  $  358.703(a)  of 
the  tentative  final  monograph,  i.e.,  the 
concentration  of  the  coal  tar  portion  of 
the  final  product  should  be  in  a  relative 
concentration  range  of  0.5  to  5  percent 
coal  tar.  Noting  that  a  variety  of  coal  tar 
solutions  and  fractions  are  used  in  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products,  the  comment 
contended  there  should  be  a  labeling 
requirement  to  state  the  actual  coal  tar 
equivalent  concentration  contained  in 
any  coal  tar  solution,  derivative,  or 
fraction.  As  an  example,  the  comment 
stated  that  a  preparation  containing  a  10- 
percent  solution  of  coal  tar  U.S.P.  would 
be  listed  as  "10  percent  LCD  (2  percent 
Coal  Tar  U.S.P.  equivalent)."  The 
comment  concluded  that  this  approach 
would  allow  consumers  to  compare 
"apples  with  apples"  when  comparing 
two  coal  tar-containing  preparations. 

The  agency  agrees  with  the  comment 
that  information  concerning  the  coal  tar 
equivalent  concentration  is  useful  and 
would  allow  consumers  to  be  able  to 
evaluate  the  comparative  strengths  of 
coal  tar-containing  drug  products. 
Although  section  502(e)  of  the  act 
requires  statement  of  the  active 
ingredient  in  the  labeling  of  OTC  drug 
products,  it  only  requires  labeling  of 
quantitative  information  for  a  number  of 
named  ingredients  and  their  derivatives, 
alcohol,  and  prescription  drugs.  Agency 
regulations  in  21  CFR  1.21(a)(1)  provide 
that  labeling  of  a  drug  shall  be  deemed 
misleading  if  it  fails  to  reveal  facts  that 
are  "material  in  light  of  other 
representations  made  or  suggested  by 
statement,  word,  design,  device  or  any 
combination  thereof."  Other  agency 
regulations  in  21  CFR  201.10(c)  state  that 
"the  labeling  of  a  drug  may  be 
misleading  by  reason  (among  other 
reasons)  of:  *  *  *  (2)  Failure  to  reveal 
the  proportion  of,  or  other  fact  with 
respect  to,  an  ingredient  present  in  such 
drug,  when  such  proportion  or  other  fact 
is  material  in  the  light  of  the 
representation  that  such  ingredient  is 
present  in  such  drug." 

In  the  case  of  coal  tar,  the  agency 
believes  that,  without  the  equivalent 
concentration  of  coal  tar  appearing  in 
the  product's  labeling,  the  labeling  could 
be  misleading.  Accordingly,  the  agency 
is  requiring  in  this  final  monograph  that 
the  labeling  of  OTC  drug  products  for 
the  control  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis  state  the 
equivalent  concentration  of  coal  tar 


contained  in  any  coal  tar  solution, 
derivative,  or  fraction  used  as  the  source 
of  the  coal  tar  in  the  product.  The 
concentration  for  coal  tar  in  this  final 
monograph  will  now  read  as  follows  in 
S  358.710(a)(1),  (b)(1)  and  (c)(1):  "Coal 
tar,  0.5  to  5  percent.  When  a  coal  tar 
solution,  derivative,  or  fractionls  used 
as  the  source  of  the  coal  tar,  the  labeling 
shall  specify  the  identity  and 
concentration  of  the  coal  tar  source  used 
and  the  concentration  of  the  coal  tar 
present  in  the  final  product." 

The  comment  described  a  product 
named  LCD.  LCD  is  an  abbreviation  for 
Liquor  Carbonis  Detergens,  which  is 
Coal  Tar  Topical  Solution,  U.S.P.  (Ref. 
1).  This  solution  is  a  20-percent  solution 
of  coal  tar  in  alcohol.  The  product 
described  by  the  comment  would  be 
labeled  as  follows:  "Contains  10  percent 
of  coal  tar  topical  solution,  equivalent  to 
2  percent  coal  tar."  The  determination  of 
the  coal  tar  concentration  in  the  final 
product  is  made  as  follows:  When  10 
percent  of  a  final  product  constitutes 
Coal  Tar  Topical  Solution.  U.S.P..  that 
means  that  the  final  product  contains  10 
percent  of  the  U.S.P.  solution  (20%  coal 
tar),  or  2  percent  coal  tar.  The  coal  tar 
topical  solution  appears  in  the  labeling 
as  the  actual  active  ingredient  used  in 
the  product,  while  the  equivalent  coal 
tar  percentage  tells  the  user  of  the 
product  the  actual  amount  of  coal  tar 
that  is  present. 

Reference 

(1)  "The  United  States  Pharmacopeia 
XXI!— The  National  Formulary  XVU."  The 
United  States  Pharmacopeial  Convention 
Inc.,  Rockville,  MD,  p.  341, 1989. 

9.  One  comment  strongly 
recommended  that  hydrocortisone  in 
OTC  drug  products  not  be  increased 
above  0.5  percent.  The  comment  stated 
that  as  a  manufacturer  of 
hydrocortisone  creams  it  was  aware 
that  dermatologists  are  reporting  seeing 
many  patients  who  could  have  "run  into 
trouble"  from  use  of  0.5  percent 
hydrocortisone.  The  comment 
contended  that  increasing  the  strength 
of  OTC  hydrocortisone  above  0.5 
percent  would  create  an  even  greater 
safety  problem.  Another  comment  also 
recommended  that  1  percent 
hydrocortisone  not  be  included  in  OTC 
drug  products  in  any  form. 

In  the  Federal  Register  of  July  30, 1986 
(51  FR  27360),  the  agency  deferred 
hydrocortisone  from  the  rulemaking  for 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  to  the 
rulemaking  for  OTC  external  analgesic 
drug  products.  At  that  time,  the  agency 
amended  the  tentative  final  monograph 
for  OTC  external  analgesic  drug 
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products  to  add  seborrheic  dermatitis 
and  psoriasis  to  the  list  of  conditions  for 
which  hydrocortisone  is  safe  and 
effective  in  providing  symptomatic  relief 
rather  than  to  include  hydrocortisone  as 
an  ingredient  in  the  tentative  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  (51  FR  27363).  Since  the 
comments  were  submitted,  the  agency 
published  another  amendment  of  the 
tentative  final  monograph  on  OTC 
external  analgesic  drug  products  on 
February  27. 1990  (55  FR  6932).  in  which 
it  proposed  to  increase  the 
concentrations  for  OTC  hydrocortisone 
and  hydrocortisone  acetate  from  the 
current  levels  of  0.25  to  0.5  percent  to 
from  0.25  to  1  percent.  The  agency's 
proposal  to  switch  above  0.5  to  1 
percent  hydrocortisone  to  OTC 
marketing  status  was  based  on  an 
extensive  review  of  safety  data.  The 
comments  did  not  present  any  evidence 
that  0.25  to  1  percent  concentrations 
were  potentially  unsafe.  iTie  one 
comment  did  not  pro\'ide  any  specific 
information  about  the  types  of  problems 
with  hydrocortisone  that  are  being 
reported  by  dermatologists.  However, 
the  agency  has  received  numerous 
comments  to  the  proposal  that  was 
published  in  the  Federal  Register  of 
February  27. 1990.  After  these  comments 
have  been  evaluated,  the  agency's  final 
determination  on  OTC  use  of 
hydrocortisone  above  0.5  up  to  1  percent 
will  be  stated  in  a  future  issue  of  the 
Federal  Register,  as  part  of  the 
rulemaking  for  OTC  external  analgesic 
drug  products. 

10.  One  comment  noted  that  the  Panel 
classified  povidone-iodine  in  Category  I 
for  safety  but  in  Category  III  for 
effectiveness  (47  FR  54646  at  54679).  and 
the  agency  proposed  the  same 
classification  in  the  tentative  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  because  no  comments  on 
povidone-iodine  were  received  in 
response  to  the  Panel's  recommendation 
(51  FR  27346  at  27357).  The  comment 
contended  that  manufacturers  did  not 
conduct  research  on  povidone-iodine  in 
support  of  its  effectiveness  in  the 
treatment  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis  because  of 
business  reasons  and  not  because  other 
available  evidence  suggested  that 
povidone-iodine  would  be  ineffective  for 
such  use. 

The  comment  was  concerned  that 
povidone-iodine's  nonmonograph  status 
in  this  rulemaking  could  be  interpreted 
as  an  indication  of  its  general 
ineffectiveness  for  other  indications. 
The  comment  requested  that,  if 


povidone-iodine  remains  nonmonograph 
at  the  final  rule  stage  because  no  data 
were  submitted  in  support  of  its 
effectiveness,  the  preamble  should  state 
that  povidone-iodine  was  not  included 
in  the  final  monograph  because  no 
effectiveness  data  were  submitted  and 
that  such  data  could  be  submitted  with  a 
petition  to  amend  the  final  monograph 
pursuant  to  21  CFR  330.10(a)(12). 

The  agency  notes  that  no  data  on  the 
effectiveness  of  povidone-iodine  for  use 
in  OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  were 
submitted  following  publication  of  the 
tentative  final  monograph.  Accordingly, 
povidone-iodine  was  also  included  with 
those  OTC  drug  active  ingredients  not 
generally  recognized  as  safe  and 
effective  in  21  CFR  310.545(a)(7).  (See 
comment  6  above.)  As  the  comment 
noted,  new  data  on  the  ingredient's 
effectiveness  for  this  use  may  be 
submitted  in  the  form  of  a  petition  to 
amend  the  final  monograph. 

The  agency  is  unable  to  state  why 
manufacturers  did  not  submit  data  on 
this  ingredient  in  the  present 
rulemaking.  The  nonmonograph  status 
of  povidone-iodine  for  dandruff, 
seborrheic  dermatitis,  and  psoriasis  uses 
has  no  bearing  on  its  status  in  other 
OTC  drug  monographs. 

11.  One  comment  requested  that  the 
final  monograph  include  0.3  percent 
pyrithione  zinc  in  a  rinse-off  product  for 
the  control  of  dandruff.  The  comment 
included  summaries  of  five  double-blind, 
placebo-controlled  clinical  studies  (Ref. 
1)  previously  submitted  in  a  new  drug 
application  to  support  the  efficacy  of  0.3 
percent  pyrithione  zinc  in  a  rinse-off 
conditioner  for  the  control  of  dandruff. 
Studies  DA-134,  DA-137,  and  DA-157 
were  conducted  using  the  "original" 
formulation  of  the  rinse-off  product,  and 
studies  DA-186  and  DA-187  were 
conducted  using  a  reformulated  vehicle 
for  the  product. 

Study  DA-134  was  a  double-blind, 
parallel  group  trial  involving  430  female 
subjects  having  dandruff  in  at  least  one 
of  eight  designated  areas  of  the  scalp. 
Subjects  with  seborrheic  dermatitis  or 
atopic  dermatitis  were  excluded. 
Subjects  were  stratified  according  to  age 
and  initial  dandruff  grade,  and  were 
randomly  assigned  to  one  of  the 
following  treatment  regimens:  placebo 
lotion  shampoo  followed  by  0.3  percent 
pyrithione  zinc  conditioner,  1.0  percent 
pyrithione  zinc  lotion  shampoo  followed 
by  placebo  conditioner,  1.0  percent 
pyrithione  zinc  lotion  shampoo  followed 
by  l.O  percent  conditioner,  or  placebo 
lotion  shampoo  followed  by  placebo 
conditioner.  Subjects  used  their 
assigned  products  ad  libitum  for  6 


weeks,  and  were  evaluated  for  amount 
of  adherent  dandruff  at  3  and  6  weeks 
after  initiation  of  treatment.  Statistical 
analysis  of  the  results  showed  that  all 
three  active  treatment  regimens  were 
significantly  more  effective  than  the 
placebo  regimen  (p=0.05),  but  were  not 
significantly  different  from  each  other. 
Irritation  was  reported  by  two  subjects 
on  the  1.0  percent  pyrithione  zinc 
shampoo  plus  1.0  percent  pyrithione  zinc 
conditioner  regimen. 

Study  DA-137  was  a  double-blind, 
parallel  group  trial  involving  600  female 
subjects  having  dandruff  in  at  least  1  of 
8  designated  areas  of  the  scalp.  Subjects 
with  seborrheic  dermatitis  or  atopic 
dermatitis  were  excluded.  Subjects  were 
stratified  according  to  age  and  initial 
dandruff  severity,  and  were  randomly 
assigned  to  one  of  the  following 
treatment  regimens:  2.0  percent 
pyrithione  zinc  lotion  shampoo  followed 
by  placebo  conditioner,  placebo 
shampoo  followed  by  1.5  percent 
pyrithione  zinc  conditioner,  placebo 
shampoo  followed  by  1.0  percent 
pyrithione  zinc  conditioner,  placebo 
shampoo  followed  by  0.3  percent 
pyrithione  zinc  conditioner,  or  placebo 
shampoo  followed  by  placebo 
conditioner.  Subjects  used  their 
assigned  products  ad  libitum  for  6 
weeks,  and  were  evaluated  for  amount 
of  adherent  dandruff  at  3  and  6  weeks 
after  initiation  of  treatment.  Statistical 
analysis  of  the  results  showed  that  all 
active  treatment  regimens  were 
significantly  more  effective  than  the 
placebo  regimen  (p=0.05).  The  regimen 
of  placebo  shampoo  followed  by  1.0 
percent  pyrithione  zinc  conditioner  was 
significantly  more  effective  than  2.0 
percent  pyrithione  zinc  lotion  shampoo 
followed  by  placebo  conditioner.  The 
results  from  using  the  three  conditioners 
did  not  differ  significantly  from  each 
other.  Irritation  was  reported  by  nine 
subjects,  but  only  one  of  these  was  in 
the  group  using  placebo  shampoo  plus 
0.3  percent  pyrithione  zinc  conditioner. 

Study  DA-157  was  a  double-blind, 
parallel  group  trial  involving  660  male 
and  female  subjects  having  dandruff  in 
at  least  one  of  eight  designated  areas  of 
the  scalp.  Subjects  with  seborrheic 
dermatitis  or  atopic  dermatitis  were 
excluded.  Subjects  were  stratified 
according  to  age.  sex,  shampoo 
frequency,  and  dandruff  severity,  and 
were  randomly  assigned  to  one  of  the 
following  treatment  regimens:  1.0 
percent  pyrithione  zinc  lotion  shampoo 
followed  by  0.3  percent  pyrithione  zinc 
conditioner,  1.0  percent  pyrithione  zinc 
lotion  shampoo  followed  by  placebo 
conditioner,  placebo  lotion  shampoo 
followed  by  0.3  percent  pyrithione  zinc 
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weeks,  and  were  evaluated  for  amount 
of  adherent  dandruff  at  3  and  6  weeks 
after  initiation  of  treatment.  Statistical 
analysis  of  the  results  showed  that  all 
three  active  treatment  regimens  were 
significantly  more  effective  than  the 
placebo  regimen  (p=0.05),  but  were  not 
significantly  different  from  each  other. 
Irritation  was  reported  by  two  subjects 
on  the  1.0  percent  pyrithione  zinc 
shampoo  plus  1.0  percent  pyrithione  zinc 
conditioner  regimen. 

Study  DA-137  was  a  double-blind, 
parallel  group  trial  involving  600  female 
subjects  having  dandruff  in  at  least  1  of 
8  designated  areas  of  the  scalp.  Subjects 
with  seborrheic  dermatitis  or  atopic 
dermatitis  were  excluded.  Subjects  were 
stratified  according  to  age  and  initial 
dandruff  severity,  and  were  randomly 
assigned  to  one  of  the  following 
treatment  regimens:  2.0  percent 
pyrithione  zinc  lotion  shampoo  followed 
by  placebo  conditioner,  placebo 
shampoo  followed  by  1.5  percent 
pyrithione  zinc  conditioner,  placebo 
shampoo  followed  by  1.0  percent 
pyrithione  zinc  conditioner,  placebo 
shampoo  followed  by  0.3  percent 
pyrithione  zinc  conditioner,  or  placebo 
shampoo  followed  by  placebo 
conditioner.  Subjects  used  their 
assigned  products  ad  libitum  for  6 
weeks,  and  were  evaluated  for  amount 
of  adherent  dandruff  at  3  and  6  weeks 
after  initiation  of  treatment.  Statistical 
analysis  of  the  results  showed  that  all 
active  treatment  regimens  were 
significantly  more  effective  than  the 
placebo  regimen  (p=0.05).  The  regimen 
of  placebo  shampoo  followed  by  1.0 
percent  pyrithione  zinc  conditioner  was 
significantly  more  effective  than  2.0 
percent  pyrithione  zinc  lotion  shampoo 
followed  by  placebo  conditioner.  The 
results  from  using  the  three  conditioners 
did  not  differ  significantly  from  each 
other.  Irritation  was  reported  by  nine 
subjects,  but  only  one  of  these  was  in 
the  group  using  placebo  shampoo  plus 
0.3  percent  pyrithione  zinc  conditioner. 

Study  DA-157  was  a  double-blind, 
parallel  group  trial  involving  660  male 
and  female  subjects  having  dandruff  in 
at  least  one  of  eight  designated  areas  of 
the  scalp.  Subjects  with  seborrheic 
dermatitis  or  atopic  dermatitis  were 
excluded.  Subjects  were  stratified 
according  to  age,  sex,  shampoo 
frequency,  and  dandruff  severity,  and 
were  randomly  assigned  to  one  of  the 
following  treatment  regimens:  1.0 
percent  pyrithione  zinc  lotion  shampoo 
followed  by  0.3  percent  pyrithione  zinc 
conditioner,  1.0  percent  pyrithione  zinc 
lotion  shampoo  followed  by  placebo 
conditioner,  placebo  lotion  shampoo 
followed  by  0.3  percent  pyrithione  zinc 
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conditioner,  placebo  lotion  shampoo 
followed  by  placebo  conditioner,  1.0 
percent  selenium  sulfide  shampoo 
followed  by  0.3  percent  pyrithione  zinc 
conditioner,  or  1.0  percent  selenium 
sulfide  shampoo  followed  by  placebo 
conditioner.  Subjects  used  their 
assigned  product  ad  libitum  for  6  weeks, 
and  were  evaluated  at  3  and  6  weeks 
after  initiation  of  treatment.  Statistical 
analysis  of  the  results  showed  that  all 
active  treatment  regimens  were 
significantly  more  effective  than  placebo 
(p=0.05).  The  combination  of  1.0  percent 
selenium  sulfide  shampoo  plus  0.3 
percent  pyrithione  zinc  conditioner  was 
significantly  more  effective  than  the 
other  treatment  regimens  (p=0.05).  The 
results  from  the  remaining  regimens  did 
not  differ  significantly  from  each  other. 
Irritation  was  reported  by  seven 
subjects  on  various  regimens.  One  of 
these  was  in  the  group  using  1.0  percent 
selenium  sulfide  shampoo  plus  0.3 
percent  pyrithione  zinc  conditioner, 
while  none  were  in  the  group  using 
placebo  shampoo  plus  0.3  percent 
pyrithione  zinc  conditioner. 

Study  DA-186  was  a  randomized 
double-blind,  parallel  group  trial 
involving  345  male  and  female  subjects 
having  a  total  dandruff  score  of  eight  or 
higher  on  a  scale  of  0  to  80.  For  grading, 
the  scalp  was  divided  into  eight 
sections,  and  each  section  was  graded 
for  dandruff  on  a  scale  of  0  to  10. 
Subjects  with  eczema,  seborrheic 
dermatitis,  or  psoriasis  were  excluded. 
Subjects  were  randomly  assigned  to  one 
of  the  following  treatment  groups: 
placebo  shampoo  with  placebo 
conditioner,  placebo  shampoo  with  the 
reformulated  vehicle  0.3  percent 
pyrithione  zinc  conditioner,  or  placebo 
shampoo  with  the  approved  vehicle  0.3 
percent  pyrithione  zinc  conditioner. 
Subjects  used  their  assigned  products  ad 
libitum,  but  at  least  twice  a  week  for  6 
weeks,  after  which  they  were  again 
graded  for  dandruff  severity.  There  were 
no  significant  differences  among  the 
three  treatment  groups  in  the  initial 
mean  dandruff  scores.  The  final  mean 
dandruff  scores  did  not  differ 
significantly  between  the  group  using 
the  reformulated  conditioner  and  the 
group  using  the  approved  conditioner. 
Scores  in  both  groups  were  significantly 
lower  than  in  the  group  using  placebo 
conditioner  (p=0.05).  No  adverse 
reactions  were  reported  with  the 
reformulated  conditioner. 

Study  DA-187  was  a  double-blind, 
parallel  group  trial  involving  500  male 
and  female  subjects  having  a  total 
dandruff  score  of  eight  or  higher  as 
evaluated  by  the  procedure  described 
above  for  study  DA-186.  Subjects  were 


randomly  assigned  to  one  of  the 
following  treatment  groups:  Placebo 
shampoo  with  placebo  conditioner, 
pyrithione  zinc  shampoo  with  placebo 
conditioner,  or  pyrithione  zinc  shampoo 
with  the  reformulated  vehicle  0.3 
percent  pyrithione  zinc  conditioner. 
Subjects  used  their  assigned  products  at 
least  twice  a  week  for  6  weeks,  after 
which  they  were  again  graded  for 
dandruff  severity.  There  were  no 
significant  differences  among  the  three 
treatment  groups  in  the  initial  mean 
dandruff  scores.  The  final  mean 
dandruff  scores  did  not  differ 
significantly  between  the  group  using 
the  active  shampoo  with  reformulated 
0.3  percent  pyrithione  zinc  conditioner 
and  the  group  using  the  active  shampoo 
with  placebo  conditioner.  Scores  in  both 
groups  were  significantly  lower  than  in 
the  group  using  placebo  shampoo  with 
placebo  conditioner  (p=0.05].  Adverse 
reactions  were  reported  by  two  subjects 
using  the  active  shampoo/reformulated 
conditioner  regimen.  These  were  itchy 
scalp  in  one,  and  a  patchy  rash  on  the 
face  and  neck  in  the  other.  Both 
reactions  cleared  by  one  week  after 
discontinuance.  One  subject  on  the 
active  shampoo/placebo  conditioner 
regimen  also  developed  a  rash  on  the 
neck,  which  resolved  by  1  week  after 
discontinuance. 

Based  upon  the  above  studies,  the 
agency  concludes  that  0.3  percent 
pyrithione  zinc  as  a  rinse-off  product  is 
safe  and  effective  for  OTC  use  in  the 
control  of  dandruff.  In  the  tentative  final 
monograph,  the  agency  proposed 
pyrithione  zinc  as  Category  I  for  the 
relief  of  the  symptoms  of  dandruff  when 
formulated  at  0.95  to  2  percent  to  be 
applied  and  then  washed  off  after  brief 
exposure  (51  FR  27346  at  27359).  In  this 
final  monograph,  the  agency  is  revising 
the  lower  limit  for  pyrithione  zinc  in  a 
rinse-off  product  for  the  control  of 
dandruff  to  0.3  percent.  (The  lower  limit 
for  pyrithione  zinc  in  rinse-off  products 
for  the  control  of  seborrheic  dermatitis 
remains  at  0.95  percent.)  The  agency's 
detailed  comments  and  evaluation  of  the 
above  studies  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  2). 
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12.  One  comment  requested  the 
inclusion  of  a  micronized  form  of 
selenium  sulfide  at  a  concentration  of 
0.6  percent  in  S  358.710  (a)  and  (b)  of  the 
final  monograph  for  OTC  dandruff. 
seborrheic  dermatitis,  and  psoriasis  drug 


products.  The  comment  provided  data 
from  five  studies  (Ref.  1)  intended  to 
demonstrate  safety  and  effectiveness  of 
0.6  percent  micronized  selenium  sulfide 
in  the  control  of  dandruff  and  seborrheic 
dermatitis.  The  comment  stated  that  the 
selenium  sulfide  used  in  the  studies  met 
the  USP  XXI  specifications  (Ref.  2)  and 
has  an  additional  particle  size 
specification  of  not  less  than  90  percent 
under  7  microns  and  an  average  particlp 
size  of  not  more  than  2  microns. 

The  agency  has  reviewed  the 
comment  and  other  information  and 
determined  that  the  data  are  insufficient 
to  establish  the  effectiveness  of  0.6 
percent  micronized  selenium  sulfide  in 
the  treatment  of  dandruff  and  seborrheic 
dermatitis.  The  five  clinical  studies 
submitted  by  the  comment  include  the 
following: 

(a)  Protocol  CP-CA83.  This  study  was 
a  double-blind  comparison  of  the 
efficacy  of  0.6  percent  micronized 
selenium  sulfide,  1  percent 
nonmicronized  selenium  sulfide,  and 
shampoo  vehicle  in  treating  dandruff 
symptoms.  Each  subject  was  instructed 
to  use  a  nonantidandruff  shampoo 
during  a  wash-out  period  for  2  weeks  in 
order  to  eliminate  the  effect  of 
previously  used  antidandruff  shampoos. 
One  hundred  sixteen  subjects  with  a 
total  dandruff  score  of  21  or  higher 
(maximum  of  40.  minimum  of  zero)  were 
admitted  to  the  study.  One  hundred 
fourteen  subjects.  15  Caucasian  males 
^nd  99  Caucasian  females,  completed 
the  study.  Of  these  114  subjects,  several 
were  excluded  from  the  efficacy 
analysis  as  their  total  dandruff  scores 
were  considered  unevaluable. 

Subjects  were  instructed  to  shampoo 
twice  weekly  throughout  the  study;  they 
were  blinded  as  to  which  shampoo  they 
received  during  the  treatment  period. 
Dandruff  was  assessed  (prior  to 
shampooing  once  every  other  week)  by 
an  investigator  who,  presumably,  had  no 
knowledge  of  the  treatment  assigned. 

Baseline  comparability  of  treatment 
groups  for  categorical  variables  (i.e.. 
sex.  hair  length,  and  scalp  condition) 
was  evaluated  in  this  study  using  a  chi- 
square  test.  In  addition,  baseline 
comparability  of  treatment  groups  for 
continuous  variables  (i.e..  age  and  total 
baseline  dandruff  score)  was  evaluated 
with  a  one-way  analysis  of  variance. 
The  agency  considers  the  statistical 
evaluation  submitted  to  be  acceptable 
for  the  type  of  data  collected. 

The  baseline  comparability  tests 
showed  that  the  treatment  groups  were 
demographically  highly  compatible  to 
one  another.  The  mean  scores  within 
each  treatment  group  appeared  to  be 
independent  of  sex  for  the  baseline  and 
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for  the  three  treatment  weeks,  although 
the  issue  of  sex  effect  within  group 
remained  statistically  inconclusive 
because  of  the  small  sample  size. 

On  the  basis  of  the  data  provided,  the 
mean  reduction  of  total  dandruff  scores 
from  baseline  was  statistically 
significantly  greater  (at  the  10  percent 
level  or  less)  in  the  subjects  using  0.6 
percent  micronized  selenium  sulfide 
than  in  the  placebo  following  2,  4,  and  6 
weeks  of  their  treatment  (p =0.023, 
p=0.062.  p<0.001,  respectively). 

A  statistically  significant  difference  in 
mean  reduction  scores  between  1 
perce  it  nonmicronized  selenium  sulfide 
and  shampoo  vehicle  was  also  noted 
following  2, 4,  and  6  weeks  of  treatment 
(p:^0.023,  p  =  0.017,  and  p<0.001, 
respectively).  There  was  no  significant 
difference  in  the  mean  reduction  score 
between  0.6-percent  micronized 
selenium  sulfide  and  1-percent 
nonmicronized  selenium  sulfide 
following  2,  4,  and  6  weeks  of  treatment 
(p  =  0.958,  p  =  0.550,  and  p= 0.832. 
respectively). 

Both  the  0.6-percent  micronized  and 
the  1-percent  normiicronized  selenium 
sulfide  showed  statistically  significantly 
more  rapid  improvement  than  the 
shampoo  vehicle  (p=0.002  and  p=0.004, 
respectively).  There  was  no  significant 
difference  between  improvement  rates 
of  0.6  percent  micronized  and  1  percent 
nonmicronized  selenium  sulfide 
(p= 0.832).  The  sample  size  appeared  to 
be  adequate  for  each  treatment  group 
involved. 

These  data  and  the  protocol  design 
indicate  that  the  0.6  percent  micronized 
selenium  sulfide  is  statistically  more 
effective  than  the  shampoo  vehicle  and 
is  statistically  as  effective  as  the  active 
control  (1  percent  nonmicronized 
selenium  sulfide).  The  study  is  a  well- 
controlled  clinical  trial  that  has  used  the 
proper  tests  for  statistical  analysis. 

(b)  Protocol  84-050.  This  study  was  a 
comparison  of  the  antidandruff  efficacy 
of  a  shampoo  containing  1  percent 
nonmicronized  selenium  sulfide  with  a 
shampoo  containing  either  0.6  percent  or 
1  percent  micronized  selenium  sulfide. 

One  hundred  sixty-one  subjects  who 
met  the  minimum  dandruff  score 
criterion  described  in  the  previous  study 
were  selected  for  admission  to  this 
study.  The  subjects,  mostly  Caucasians, 
were  randomized  into  the  three 
treatment  groups  after  having  used  a 
nonantidandruff  shampoo  for  2  weeks 
and  were  instructed  to  shampoo  twice 
weekly  for  4  weeks.  An  assessment  of 
the  subjects'  dandruff  condition  was 
made  weekly. 

The  analytical  procedures  used  in  this 
study  were  generally  similar  to  those 
employed  in  the  previous  study 


(Protocol  CP-CA83).  There  were  no 
statistical  indications  that  the  three 
treatment  groups  differed  in  age,  sex, 
race,  hair  length,  or  scalp  condition.  At 
the  end  of  the  4-week  treatment  period, 
about  30  percent  of  the  subjects  using 
each  formulation  in  the  study  were 
found  to  have  a  dandruff  score  of  0  (no 
measurable  dandruff).  There  was  no 
significant  difference  in  the  mean 
reduction  of  dandruff  scores  from 
baseline  between  any  two  treatment 
groups  (p>0.15),  nor  was  there  any 
significant  difference  in  the  mean 
improvement  rates  between  any  two 
treatment  groups  (p>0.82).  All  three 
treatments  were  found  to  be  statistically 
equally  effective.  The  sample  size 
appeared  to  be  adequate  for  each 
treatment  group  involved. 

Although  FDA  regulations  allow  the 
use  of  active  controls  as  a  comparison 
group,  the  agency  does  not  consider  this 
study  to  be  a  well-controlled  clinical 
trial  for  the  following  reasons:  (1)  There 
appears  to  be  no  acceptable  explanation 
for  the  substantial  difference  in  the 
effect  of  treatment  time  (2  weeks  vs.  6 
weeks)  between  this  and  the  previous 
study  (Protocol  CP-CA83)  for  treatment 
with  0.6  percent  micronized  selenium 
sulfide,  when  the  product  used  in  each 
study  was  manufactured  by  the  same 
company;  (2)  placebos  were  not 
included  in  the  test;  and  (3)  there  appear 
to  be  no  ethical  reasons  why  placebos 
should  not  have  been  included  in  the 
study.  Had  the  study  shown  that  the 
treatment  with  0.6  percent  micronized 
selenium  sulfide  was  statistically  more 
effective  than  the  other  two  treatments 
instead  of  equally  effective,  the  design 
bias  would  have  been  less.  The  agency 
considers  that  the  use  of  an  active 
control  alone  in  this  situation  violates 
the  principle  of  having  a  double-blind 
study,  because,  in  theory,  all  the 
investigator  has  to  do  is  to  deliberately, 
as  well  as  indiscriminately,  give  lower 
dandruff  scores  to  each  subject 
gradually  over  time  to  yield  favorable 
results. 

(c)  Protocol  CP-CA70.  This  study  was 
a  double-blind  comparison  of  the 
antidandruff  efficacy  of  a  shampoo 
containing  0.6  percent  micronized 
selenium  sulfide  to  a  shampoo 
containing  1-percent  nonmicronized 
selenium  sulfide  and  to  a  shampoo 
vehicle. 

Both  the  mean  dandruff  reduction 
scores  and  the  mean  improvement  rate 
obtained  from  this  study  for  0.6  percent 
micronized  selenium  sulfide  were  highly 
consistent  with  those  found  in  the  study 
using  Protocol  CP-CA83  but  not  with 
those  in  the  study  using  Protocol  84-050, 
especially  when  the  observations  from 
the  study  using  Protocol  CP-CA83  were 


confined  to  the  first  four  weeks  of 
treatment  only.  However,  the  results 
indicate  that  all  three  treatments 
(including  the  shampoo  vehicle)  were 
statistically  equally  ineffective  in 
treating  dandruff  symptoms  (p>0.24). 
This  study  was  a  well-designed 
controlled  clinical  trial  which 
apparently  did  not  distinguish  the 
efficacy  of  0.6  percent  micronized 
selenium  sulfide  from  that  of  the 
shampoo  vehicle. 

(d)  Protocol  82-028.  This  study  on  103 
subjects  compared  antidandruff  efficacy 
of  shampoos  containing  0.2  percent 
micronized  selenium  sulfide.  0.4  percent 
micronized  selenium  sulfide,  0.6  percent 
micronized  selenium  sulfide,  and  0.2 
percent  micronized  selenium  sulfide  plus 
0.5  percent  polyethyleneimine. 

This  study  was.  by  design,  a  dose- 
searching  type  clinical  trial  which 
included  neither  a  placebo  nor  an  FDA- 
approved  active  control.  For  this  reason, 
this  study  cannot  be  considered  a  well- 
designed  controlled  trial. 

(e)  Protocol  81-013.  This  study 
compared,  under  randomized  and, 
presumably,  double-blind  conditions, 
the  antidandruff  efficacy  of  a  shampoo 
containing  0.2  percent  micronized 
selenium  sulfide  with  a  shampoo 
containing  1  percent  nonmicronized 
selenium  sulfide.  Based  on  the  design, 
the  agency  finds  this  study  irrelevant 
because  it  did  not  involve  the  testing  of 
0.6  percent  micronized  selenium  sulfide. 

In  summary,  only  two  of  the  studies 
(Protocol  CP-CA83  and  Protocol  CP- 
CA70)  can  be  regarded  as  well-designed 
controlled  clinical  trials.  Of  these  two. 
the  latter  study  failed  to  demonstrate 
that  0.6  percent  micronized  selenium 
sulfide  was  statistically  more  effective 
than  the  shampoo  base. 

Although  the  study  using  Protocol  84- 
050  was  able  to  show  that  the  0.6- 
percent  micronized  formulation  was 
statistically  equal  in  effectiveness  in 
reducing  dandruff  as  the  1-percent 
nonmicronized  formulation,  it  was  not  a 
well-controlled  trial  by  design  for 
several  reasons:  this  study  yielded 
noticeably  lower  dandruff  scores  (and 
hence  higher  improvement  rates  as  well) 
than  those  obtained  by  other 
investigators;  this  study  did  not  include 
a  placebo;  and  the  active  control  used 
was  a  product  manufactured  by  the 
same  company,  which  was  not 
demonstrated  to  be  less  effective  than 
0.6  percent  micronized  selenium  sulfide. 
Although  this  study  appears  to  show 
efficacy  of  the  drug,  its  result  cannot 
outweigh  the  uncertainty  produced  by 
the  diverse  results  from  the  two  vehicle- 
controlled  studies. 
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confined  to  the  first  four  weeks  of 
treatment  only.  However,  the  results 
indicate  that  all  three  treatments 
(including  the  shampoo  vehicle)  were 
statistically  equally  ineffective  in 
treating  dandruff  symptoms  (p>0.24). 
This  study  was  a  well-designed 
controlled  clinical  trial  which 
apparently  did  not  distinguish  the 
efficacy  of  0.6  percent  micronized 
selenium  sulfide  from  that  of  the 
shampoo  vehicle. 

(d)  Protocol  82-028.  This  study  on  103 
subjects  compared  antidandruff  efficacy 
of  shampoos  containing  0.2  percent 
micronized  selenium  sulfide,  0.4  percent 
micronized  selenium  sulfide,  0.6  percent 
micronized  selenium  sulfide,  and  0.2 
percent  micronized  selenium  sulfide  plus 
0.5  percent  polyethyleneimine. 

This  study  was,  by  design,  a  dose- 
searching  type  clinical  trial  which 
included  neither  a  placebo  nor  an  FDA- 
approved  active  control.  For  this  reason, 
this  study  cannot  be  considered  a  well- 
designed  controlled  trial. 

(e)  Protocol  81-013.  This  study 
compared,  under  randomized  and, 
presumably,  double-blind  conditions, 
the  antidandruff  efficacy  of  a  shampoo 
containing  0.2  percent  micronized 
selenium  sulfide  with  a  shampoo 
containing  1  percent  nonmicronized 
selenium  sulfide.  Based  on  the  design, 
the  agency  finds  this  study  irrelevant 
because  it  did  not  involve  the  testing  of 
0.6  percent  micronized  selenium  sulfide. 

In  summary,  only  two  of  the  studies 
(Protocol  CP-CA83  and  Protocol  CP- 
CA70)  can  be  regarded  as  well-designed 
controlled  clinical  trials.  Of  these  two, 
the  latter  study  failed  to  demonstrate 
that  0.6  percent  micronized  selenium 
sulfide  was  statistically  more  effective 
than  the  shampoo  base. 

Although  the  study  using  Protocol  84- 
050  was  able  to  show  that  the  0.6- 
percent  micronized  formulation  was 
statistically  equal  in  effectiveness  in 
reducing  dandruff  as  the  1-percent 
nonmicronized  formulation,  it  was  not  a 
well-controlled  trial  by  design  for 
several  reasons:  this  study  yielded 
noticeably  lower  dandruff  scores  (and 
hence  higher  improvement  rates  as  well) 
than  those  obtained  by  other 
investigators;  this  study  did  not  include 
a  placebo;  and  the  active  control  used 
was  a  product  manufactured  by  the 
same  company,  which  was  not 
demonstrated  to  be  less  effective  than 
0.6  percent  micronized  selenium  sulfide. 
Although  this  study  appears  to  show 
efficacy  of  the  drug,  its  result  cannot 
outweigh  the  uncertainty  produced  by 
the  diverse  results  from  the  two  vehicle- 
controlled  studies. 
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In  the  study  using  Protocol  CP-CA83, 
there  were  fewer  assessments  made  on 
the  treatments  than  statistically  desired. 
In  addition,  the  effect  of  treatment  time 
for  micronized  or  nonmicronized 
selenium  sulfide  was  found  to  be 
substantially  different  from  (worse  than) 
that  observed  in  the  study  using 
Protocol  84-050,  the  latter  study 
including  neither  a  placebo  nor  a  more 
convincing  active  control.  For  the  above 
reasons,  at  least  one  additional  well- 
controlled  study  of  adequate  sample 
size  is  needed  to  support  the  efficacy  of 
0.6  percent  micronized  selenium  sulfide. 
The  additional  study  should  include  a 
placebo  and  have  more  frequent 
dandruff  assessments  made  over  an 
established  followup  period. 

No  data  were  submitted  to 
demonstrate  efficacy  of  0.6  percent 
micronized  selenium  sulfide  in  treating 
seborrheic  dermatitis.  Data  from 
separate  studies  are  needed. 

Regarding  specifications  for 
micronized  selenium  sulfide,  there 
should  be  a  particle  size  specification 
for  the  selenium  sulfide  active  ingredient 
which  includes  both  a  lower  and  an 
upper  limit.  For  example,  90  percent  of 
particles  should  be  less  than  10  microns; 
99  percent  should  be  less  than  20 
microns;  no  particles  should  be  greater 
than  20  microns. 

On  the  basis  of  the  submitted  data, 
the  agency  is  unable  to  propose  at  this 
time  that  0.6  percent  micronized 
selenium  sulfide  be  Category  I  for  the 
treatment  of  dandruff  and  seborrheic 
dermatitis. 

The  agency's  detailed  comments  and 
evaluation  of  the  above  studies  are  on 
file  in  the  Dockets  Management  Branch 
(Ref.  3). 
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C.  Comments  on  Combinations 

13.  Several  comments  contended  that 
in  addition  to  the  permitted  combination 
proposed  in  §  358.720,  there  are  a 
number  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis  active 
ingredients  that  could  be  rationally 
combined  with  other  active  ingredients 
to  treat  the  same  condition  or  different 
concomitant  symptoms.  Two  of  the 
comments  referred  to  the  general 
regulations  for  OTC  drug  combination 


products  in  21  CFR  330.10(a)(4)(iv). 
which  state: 

An  OTC  drug  may  combine  two  or  more 
safe  and  effective  active  ingredients  and  may 
be  generally  recognized  as  safe  and  effective 
when  each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s):  when 
combining  of  the  active  ingredients  does  not 
decrease  the  safety  or  effectiveness  of  any  of 
the  individual  active  ingredients;  and  when 
the  combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  concurrent 
therapy  for  a  significant  proportion  of  the 
target  population. 

Two  comments  mentioned  the 
agency's  statement  in  the  tentative  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  (51  FR  27346  at  27356)  that  it  is 
rational  and  consistent  with  the  General 
Guidelines  for  OTC  Drug  Combination 
Products  (Ref.  1)  to  allow  ingredients 
from  different  therapeutic  categories  to 
be  combined  to  treat  different 
concomitant  symptoms. 

The  comments  suggested  adding  a 
section  to  the  final  monograph  that 
would  read  as  follows: 

Any  active  ingredient  identified  in 
S9  358.712  and  358.720  may  be  combined  with 
one  or  more  active  ingredients  from  {  }  352.10 
and  352.20  (sunscreen).  §§  347.10  and  347.20 
[skin  protectant],  and  ${  348.10  and  348.20 
[external  analgesic]  drug  monographs: 
provided  that:  (1)  Each  active  ingredient  is 
present  in  full  therapeutic  doses,  or 
subtherapeutic  doses  where  a  subtherapeutic 
dose  is  appropriate:  (2)  the  product  is  safe 
and  is  effective  individually  for  each  of  the 
indications  intended  from  the  combination; 
and  (3)  the  product  contains  adequate 
statements  of  identity,  indications,  directions 
for  use.  and  warnings  consistent  with  each 
therapeutic  category  represented  by  an  active 
ingredient  in  the  combinations,  or.  in  the  case 
in  which  a  particular  therapeutic  use  is 
limited  in  dose  or  duration  of  treatment,  to 
prominently  display  only  the  most 
conservative  limitations,  e.g.,  not  to  tie  used 
for  more  than  7  days. 

The  comments  urged  the  agency  to 
consider  possible  rational  OTC 
combinations  available  with  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
products,  and  to  add  language 
specifically  addressing  such  potential 
combinations.  One  comment  noted  that 
the  manufacturer  of  the  product  would 
be  responsible  for  demonstrating  that  its 
individual  combination  is  both  safe  and 
effective  for  each  indication  prior  to 
distribution,  as  stated  in  21  CFR 
330.10{a)(4)(iv). 

Stating  that  combinations  from 
different  therapeutic  categories  that  are 
effective  for  the  same  conditions  should 
be  allowed,  two  comments  suggested 
that  menthol  (antipruritic)  and  coal  tar 
(antidandruff)  could  be  combined  to 
treat  different  concomitant  symptoms 


(itching  and  dandruff).  The  comments 
contended  that  menthol  provides 
immediate  relief  of  itching,  while  coal 
tar  may  also  incidentally  relieve  itching 
in  conjunction  with  its  slower-acting 
antidandruff  effect.  Thus,  the  comments 
suggested  that  the  combination,  while 
relieving  one  of  the  same  symptoms, 
acts  by  different  mechanisms  and  at 
different  time  intervals.  One  of  the 
comments  submitted  data  to  show  the 
antipruritic  effect  of  menthol  when 
combined  with  a  shampoo  containing 
coal  tar.  (See  comment  14  below.) 

One  of  the  comments  contended  that 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  are  disease  states  that  form  a 
continuum  and  that  they  share  the 
symptoms  of  Haking  and 
hyperproliferation.  Noting  that  the 
agency  proposed  salicylic  acid  and 
sulfur  as  a  Category  I  combination  drug 
product  for  the  control  of  dandruff,  the 
comment  urged  that  the  indications  for 
that  combination  be  extended  to  include 
seborrheic  dermatitis  and  psoriasis  of 
the  scalp. 

The  comment  also  contended  that  by 
proposing  to  amend  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products  to  include  claims  for 
hydrocortisone-containing  external 
analgesics  for  the  relief  of  itching  of 
seborrheic  dermatitis  and  psoriasis  (51 
FR  27360  at  27363),  the  agency  has 
recognized  this  type  of  product  as  safe 
and  efi^ective  for  this  use.  The  comment 
claimed  that  "other  external  analgesic 
active  ingredients,  either  alone  or  in 
combination  with  active  ingredients  of 
this  monograph,  are  also  of  value  in  the 
treatment  or  control  of  dandruff, 
seborrheic  dermatitis,  or  psoriasis,  since 
itching  is  a  common  symptom 
associated  with  these  conditions."  The 
comment  claimed  that  the  Panel's 
consideration  of  only  the  antidandruff 
action  of  specific  ingredients  led  to  the 
omission  of  recommendations  for 
rational  combinations.  The  comment 
maintained  that  for  this  category  of  drug 
products,  there  are  a  number  of  rational 
combinations  with  other  active 
ingredients  which  should  be  allowed  by 
FDA  under  21  CFR  330.10(a)(4)(iv).  The 
comment  requested  monograph  status 
for  the  following  combinations: 

(a)  Sunscreen  and  dandruff, 
seborrheic  dermatitis,  or  psoriasis 
ingredient. 

(b)  Skin  protectant  or  external 
analgesic  and  keratolytic  ingredient 
(e.g.,  salicylic  acid  and/or  coal  tar). 

(c)  External  analgesic  (e.g.,  menthol, 
benzocaine,  and  others)  and  dandruff 
ingredient 
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(d)  External  analgesic  (e.g.,  menthol, 
benzocaine,  and  others)  and  psoriasis 
ingredient. 

(e)  Keralolytic  (e.g.,  salicylic  acid)  and 
psoriasis  ingredient. 

(f)  Keratolytic  (e.g.,  salicylic  acid), 
external  analgesic  (e.g.,  menthol, 
benzocaine,  and  others),  and  psoriasis 
or  dandruff  ingredient. 

(g)  Sun  protectant,  keratolytic,  and 
dandruff,  psoriasis,  or  seborrheic 
dermatitis  ingredient. 

(h)  Skin  protectant,  external  analgesic 
(e.g.,  menthol,  benzocaine,  and  others), 
and  psoriasis  or  seborrheic  dermatitis 
ingredient. 

(i)  Skin  protectant,  sun  protectant,  and 
psoriasis  ingredient. 

(j)  Skin  protectant  and  psoriasis 
ingredient. 

Another  comment  claimed  that  coal 
tar.  salicylic  acid,  and  benzocaine 
should  be  placed  in  Category  I  for  the 
treatment  of  psoriasis  without  further 
testing.  The  comment  explained  that 
coal  tar  reduces  the  number  and  size  of 
epidermal  cells,  decreasing  epidermal 
proliferation  and  dermal  infiltration; 
salicylic  acid  loosens  the  scales 
enabling  them  to  be  washed  off;  and 
benzocaine  acts  immediately  to  prevent 
itching,  thus  helping  to  prevent 
scratching.  This  combination,  the 
comment  contended,  is  a  rational 
combination  of  ingredients  from 
different  therapeutic  categories  to  treat 
different  concomitant  symptoms. 

One  comment  requested  that  the 
agency  provide  for  combinations  of  any 
analgesic,  anesthetic,  and  antipruritic 
active  ingredient  for  relief  of  itching  in 
§  348.10  and  any  active  ingredient  for 
the  control  of  dandruff  or  seborrheic 
dermatitis  in  §  358.710  (a)  and  (b).  The 
comment  requested,  in  the  event  that  the 
agency  does  not  allow  such 
combinations,  that  the  tentative  final 
monograph  specifically  be  changed  to 
provide  for  the  combination  of  selenium 
sulfide  1  percent  idehlified  in 
§  358.710(a)(5)  and  menthol  0.1  to  1 
percent  identified  in  §  348.10(b)(6)  for 
the  treatment  of  the  symptoms  listed  in 
the  respective  tentative  final 
monographs  relative  to  control  of 
dandruff,  seborrheic  dermatitis,  and 
itching.  The  comment  stated  that 
selenium  sulfide  1  percent  is  not  known 
to  have  inherent  antipruritic  properties 
but  that  clinical  studies  previously 
submitted  to  the  Panel  demonstrate  that 
relief  of  itching  appears  to  be  related  to 
alleviating  the  underlying  condition.  The 
comment  further  stated  that  menthol's 
antipruritic  action  is  based  on  its  ability 
to  depress  cutaneous  sensory  receptors, 
which  is  independent  and  unrelated  to 
selenium  sulfide's  ability  to  relieve 


itching  by  alleviating  the  underlying 
medical  condition. 

One  comment  claimed  the  agency  has 
recognized  a  role  for  "rational 
concurrent  therapy"  by  requiring  a 
warning  in  §  358.750(c)(2)(i)  for  products 
containing  coal  tar.  which  reads:  "Use 
caution  in  exposing  skin  to  sunlight  after 
applying  this  product.  It  may  increase 
your  tendency  to  sunburn  for  up  to  24 
hours  after  application."  The  comment 
stated  that  a  Category  I  combination 
product  containing  sunscreen  and 
antidandruff.  seborrheic  dermatitis,  or 
psoriasis  ingredients  would  provide  that 
need. 

The  agency  agrees  that  there  are 
instances  where  it  would  be  rational 
and  consistent  with  the  General 
Guidelines  for  OTC  Drug  Combination 
Products  (Ref.  1)  to  have  ingredients 
from  different  therapeutic  categories 
combined  to  treat  different  concomitant 
symptoms.  The  comments  identified 
numerous  combinations  that  they 
considered  rational  and  potentially 
beneficial  to  consumers.  For  example,  it 
is  possible  that  certain  sunscreen 
ingredients  could  be  combined  with 
certain  dandruff,  seborrheic  dermatitis, 
and  psoriasis  ingredients,  e.g.,  to 
counteract  the  photosensitivity  effect  of 
coal  tar,  but  the  agency  is  not  aware  of 
any  products  being  marketed  for  such 
use.  There  might  also  be  benefit  in 
combining  an  external  analgesic 
ingredient  (e.g.,  menthol  or  benzocaine) 
with  certain  dandruff,  seborrheic 
dermatitis,  and  psoriasis  ingredients, 
such  as  coal  tar  or  selenium  sulfide. 
However,  no  supportive  data  were 
submitted  for  any  of  the  combinations 
requested  except  for  menthol  and  coal 
tar.  (See  comment  14  below.)  Although 
some  of  the  combinations  requested 
seem  feasible,  the  agency  has  no  data  to 
determine  which  combinations  are 
supportable  and  actually  provide  a 
concomitant  benefit.  As  discussed  in  the 
tentative  final  monograph  for  this 
nilemaking  (51  FR  27346  at  27356). 
com.bination  OTC  drag  products  must 
conform  to  the  requirements  of  the 
general  OTC  drug  regulations, 
specifically  21  CFR  330.10(a)(4)(iv). 
which  requires  that  each  active 
ingredient  makes  a  contribution  to  the 
claimed  effect.  In  the  absence  of  data 
establishing  that  this  contribution  is 
made,  these  combinations  are 
considered  nonmonograph  in  this  final 
rule.  However,  if  adequate  data  are 
submitted  to  the  agency  in  the  form  of  a 
citizen  petition  to  amend  the  final 
monograph  (see  21  CFR  330.10(a)(12)). 
specific  combinations  could  be  included 
in  the  final  monograph  at  a  later  date. 


Reference 

(1)  "General  Guidelines  for  OTC  Drug 
Combination  Products,"  Seplpmber  1978, 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

14.  One  comment  contended  that  the 
combination  of  coal  tar  and  menthol  for 
the  treatment  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis  is  a  rational 
combination.  The  comment  claimed 
menthol  acts  by  quickly  increasing  the 
blood  supply  to  the  scalp  and  thus 
provides  an  almost  immediate  anti-itch 
effect,  while  coal  tar  has  a  slower-acting 
antidandruff  effect.  The  comment 
pointed  out  that  menthol  and  coal  tar 
belong  to  different  therapeutic 
categories  (antipruritic  and  antidandruff. 
respectively)  and  are  treating 
concomitant  symptoms  (itching  and 
dandruff).  The  comment  mentioned  that 
antidandruff  ingredients  only 
incidentally  relieve  itching.  The 
comment  stated  that  the  ingredients, 
while  relieving  the  same  symptoms,  act 
by  different  mechanisms  at  different 
time  inter\'als.  The  comment  concluded 
that  the  combination  should  be  placed 
in  Category  I  without  further  testing. 
Subsequently,  the  comment  submitted 
data  (Ref.  1)  in  support  of  the 
effectiveness  of  a  shampoo  drug  product 
for  OTC  use  containing  a  combination  of 
9  percent  coal  tar  and  1.5  percent 
menthol  for  relieving  scalp  itching 
associated  with  dandruff. 

The  agency  has  reviewed  the 
submission  and  determined  that  the 
data  do  not  demonstrate  that  the 
combination  product  offers  any 
advantage  over  the  single  ingredients 
alone.  Thus,  the  agency  finds  that  the 
data  are  inadequate  to  support  the 
inclusion  of  the  combination  product  in 
the  final  monograph  for  OTC  drug 
products  for  the  control  of  dandruff, 
seborrheic  dermatitis,  and  psoriasis. 

The  clinical  study  conducted  was 
designed  to  demonstrate  the  antipruritic 
action  of  a  shampoo  containing  a 
combination  of  9  percent  coal  tar  and  1.5 
percent  menthol  as  compared  to  a 
shampoo  containing  9  percent  coal  tar. 
In  the  tentative  final  monograph  (51  FR 
27346  at  27356;  July  30. 1986).  the  agency 
stated  that  combination  drugs  with 
ingredients  capable  of  relieving  the 
same  symptoms  (itching,  in  this  case) 
would  need  to  demonstrate  that  "the 
combination  is  somehow  better  than  the 
individual  ingredient  used  alone,  e.g.. 
the  symptoms  are  relieved  sooner,  or  the 
combination  provides  greater  relief  in 
reducing  the  severity  of  the  symptoms." 

The  clinical  study  was  randomized 
and  double-blind  with  parallel  groups 
using  either  a  single-dose  of  9  percent 
coal  tar  solution  with  1.5  percent 
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Reference 

(1)  "General  Guidelines  for  OTC  Drug 
Combination  Products,"  September  1978, 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

14.  One  comment  contended  that  the 
combination  of  coal  tar  and  menthol  for 
the  treatment  of  dandruff,  seborrheic 
dermatitis,  and  psoriasis  is  a  rational 
combination.  The  comment  claimed 
menthol  acts  by  quickly  increasing  the 
blood  supply  to  the  scalp  and  thus 
provides  an  almost  immediate  anti-itch 
effect,  while  coal  tar  has  a  slower-acting 
antidandruff  effect.  The  comment 
pointed  out  that  menthol  and  coal  tar 
belong  to  different  therapeutic 
categories  (antipruritic  and  antidandruff, 
respectively)  and  are  treating 
concomitant  symptoms  (itching  and 
dandruff).  The  comment  mentioned  that 
antidandruff  ingredients  only 
incidentally  relieve  itching.  The 
comment  stated  that  the  ingredients, 
while  relieving  the  same  symptoms,  act 
by  different  mechanisms  at  different 
time  intervals.  The  comment  concluded 
that  the  combination  should  be  placed 
in  Category  I  without  further  testing. 
Subsequently,  the  comment  submitted 
data  (Ref.  1)  in  support  of  the 
effectiveness  of  a  shampoo  drug  product 
for  OTC  use  containing  a  combination  of 
9  percent  coal  tar  and  1.5  percent 
menthol  for  relieving  scalp  itching 
associated  with  dandruff. 

The  agency  has  reviewed  the 
submission  and  determined  that  the 
data  do  not  demonstrate  that  the 
combination  product  offers  any 
advantage  over  the  single  ingredients 
alone.  Thus,  the  agency  finds  that  the 
data  are  inadequate  to  support  the     ^ 
inclusion  of  the  combination  product  in 
the  final  monograph  for  OTC  drug 
products  for  the  control  of  dandruff, 
seborrheic  dermatitis,  and  psoriasis. 

The  clinical  study  conducted  was 
designed  to  demonstrate  the  antipruritic 
action  of  a  shampoo  containing  a 
combination  of  9  percent  coal  tar  and  1.5 
percent  menthol  as  compared  to  a 
shampoo  containing  9  percent  coal  tar. 
In  the  tentative  final  monograph  (51  FR 
27346  at  27356;  |uly  30, 1986),  the  agency 
stated  that  combination  drugs  with 
ingredients  capable  of  relieving  the 
same  symptoms  (itching,  in  this  case) 
would  need  to  demonstrate  that  "the 
combination  is  somehow  better  than  the 
individual  ingredient  used  alone,  e.g., 
the  symptoms  are  relieved  sooner,  or  the 
combination  provides  greater  relief  in 
reducing  the  severity  of  the  symptoms." 

The  clinical  study  was  randomized 
and  double-blind  with  parallel  groups 
using  either  a  single-dose  of  9  percent 
coal  tar  solution  with  1.5  percent 
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menthol  or  9  percent  coal  tar  solution. 
After  a  4-day  wash-out  period  (no 
shampoo  permitted),  subjects  with  (1)  a 
diagnosis  of  dandruff  with  moderate  to 
very  severe  scaling  rated  by  a 
dermatologist;  and  (2)  an  associated 
degree  of  itching  of  at  least  moderate 
intensity  (>50  on  a  100  millimeter  (mm) 
analog  scale)  rated  by  the  subject  were 
randomly  allocated  into  one  of  the  two 
treatment  groups.  Eighty-two  subjects 
were  enrolled  but  two  of  them  were 
excluded  from  the  efficacy  analysis  for 
violation  of  inclusion  criteria 
(insufficient  baseline  scalp  itch).  At  5. 
15,  30,  and  60  minutes  after  treatment, 
the  subjects  were  asked  to  evaluate 
antipruritic  efficacy  using  a  Control  of 
Itching  100-mm  visual  analog  scale  by 
placing  a  line  on  the  scale  between  "not 
at  all"  and  "very  much"  in  response  to 
the  question  "How  much  did  the 
shampoo  help  to  control  your  scalp 
itching?"  The  subjects  were  also  asked 
to  rate  relief  of  itching  on  a  6-point 
scale:  0=no  relief,  1  =  slight  relief, 
2= mild  relief,  3= moderate  relief, 
4  =  considerable  relief,  5=complete 
relief 

The  agency  found  that  the  study  had  a 
number  of  major  defects: 

The  comparison  of  the  combination 
product  to  coal  tar  results  in  an  efficacy 
evaluation  of  the  effect  of  menthol  only. 
No  rationale  was  offered  for  the  failure 
to  compare  the  combination  product 
with  1.5  percent  menthol.  Thus,  the 
contribution  of  coal  tar  to  the 
combination  product  was  not  assessed. 

With  only  one  dose  being 
administered  to  the  subject,  the 
antipruritic  effect  of  regular  use  of  the 
combination  product  by  the  general 
population  having  dandruff  cannot  be 
assessed. 

The  comment  claimed  that  the  two 
study  medications  were  identical  in 
aroma.  However,  menthol  is  a  substance 
with  a  peppermint-like  odor  and  at  a 
concentration  of  1.5  percent  is 
considered  a  topical  counterirritant  in 
§  348.12(b)  of  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products  (48  FR  5852  at  5868; 
February  8, 1983).  Menthol  is  listed  as  an 
irritant  that  produces  a  cooling 
sensation.  As  the  Topical  Analgesic 
Panel  noted  in  its  evaluation  of  menthol 
as  a  counterirritant,  when  applied 
topically  menthol  produces  a 
preliminary  feeling  of  coolness  followed 
by  a  sensation  of  warmth  (44  FR  69768 
at  69828).  The  comment  did  not  say  how 
the  peppermint-like  odor  and  the  cooling 


sensation  were  blinded.  Further,  in 
§  348.10(b)(6)  of  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products,  the  analgesic  anesthetic, 
and  antipruritic  concentration  of 
menthol  is  listed  as  0.1  to  1  percent, 
while  the  concentration  in  the  study 
submitted  was  1.5  percent. 

There  are  several  indications  that  the 
protocol  was  not  followed  carefully.  The 
protocol  planned  to  include  40  males 
and  40  females  in  the  study,  but  actual 
distribution  was  31  males  and  49 
females. 

There  was  an  inconsistency  in  the 
protocol  and  the  actual  conduct  of  the 
study  with  respect  to  the  efficacy 
evaluation.  The  protocol  itself  was 
inconsistent  as  to  what  outcome 
variable  should  be  measured.  Three 
types  of  measurement  were  to  be 
assessed  by  subjects  during  the  study  as 
follows: 

(a)  Degree  of  itching — subjects  would 
be  asked  to  rate  the  degree  of  itching 
they  are  experiencing  by  placing  a  mark 
on  a  100  mm  analog  scale  whose  ends 
represented: 


Doesn't  itch 
Itches  a  lot  _ 


(b)  Control  of  itching — subjects  would 
be  asked  to  respond  to  the  question 
"How  much  did  the  shampoo  help  to 
control  your  scalp  itching?"  by 
designating  a  position  on  a  100  mm 
analog  scale  between: 

Not  at  all 


Very  much 

(c)  Relief  of  itching — subjects  would 
be  asked  to  rate  their  relief  by  circling 
the  phrase  that  best  describes  their 
relief  at  that  moment: 

Complete  relief 
Considerable  relief 
Moderate  relief 
Mild  relief 
Slight  relief 
No  relief 

According  to  the  protocol,  the  degree 
of  itching  was  to  be  evaluated  both  prior 
to  treatment  and  immediately  after 
treatment  and  also  at  5, 15,  30,  and  60 
minutes  after  treatment.  Control  of 
itching  was  to  be  evaluated  immediately 
after  treatment.  Relief  of  itching  was  to 
be  evaluated  at  each  time  point.  In  the 
actual  conduct  of  the  study,  no 
evaluation  was  made  immediately  after 


treatment  for  any  of  the  three  types  of 
measurements,  and  no  evaluation  was 
made  after  treatment  for  the  degree  of 
itching.  Furthermore,  at  5, 15,  30.  and  60 
minutes  after  treatment,  ratings  of 
control  of  itching  and  relief  of  itching 
were  made.  The  statistical  methodology 
section  of  the  protocol  stated  that 
itching  would  be  evaluated  as  the 
difference  and  percent  difference  from 
baseline  of  itching  at  each  time  point.  It 
is  evident  from  this  statement  that  the 
degree  of  itching,  not  control  of  itching, 
was  intended  for  efficacy  evaluation. 
Because  the  degree  of  itching  was  not 
evaluated  after  treatment,  no  efficacy 
evaluation  of  this  parameter  could  be 
made. 

The  comment's  analyst  used  analysis 
of  variance  techniques  for  both  control 
of  itching  (analog  scale)  and  relief  of 
itching  (categorical  scale]  at  each  time 
point  and  as  the  sums  weighted  by  the 
time  intervals  between  observations. 
Because  the  ordered  responses  of  relief 
of  itching  are  discrete  and  may  not  be 
normally  distributed,  FDA  performed 
nonparametric  techniques  for  this 
outcome  variable.  The  p-values  that 
FDA  determined  by  Wilcoxon  Rank  Sum 
tests  are  presented  in  the  third  column 
of  the  table  below  whereas  p-values  as 
determined  by  the  comment's  analyst 
are  listed  in  the  second  column. 


Results  for  Relief  of  Itching 
(Categorical  Responses) 


Time 

B-vakje                pvalue 
(ANOWA*       i      (Wrtcoxon 

5  mmutds  

(Comment)              (FDA) 

0.04  1                o.oe 

15  minutes 

0.02 
0.01 
0.12 

0.04 

0.04 

30  minutes 

0.01 

60  minutes 

014 

Overall  sum  of 
relief 

0.06 

It  is  FDA's  view  that  for  the  relief  of 
itching  the  nonparametric  methods  are 
preferred  to  A.NOVA  tests  because  the 
normality  assumption  may  not  apply  to 
an  outcome  variable  with  limited  integer 
ranges.  FDA  determined  that  the  overall 
sum  of  relief  using  Wilcoxon  Rank  Sum 
test  has  a  p-value  of  0.06  compared  to 
the  p-value  of  0.04  from  the  ANOVA 
tests  done  by  the  comments  analyst. 
The  p-value  for  overall  sum  of  control  of 
itching  is  0.08. 
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In  comparing  the  comment's  results 
for  control  of  itching  and  FDA's  analysis 
of  those  results  using  the  Wilcoxon 
Rank  Sum  tests  (see  table  above),  only 
at  30  minutes  does  the  comment's  result 
for  control  of  itching  (p  =  0.04)  and 
FDA's  analysis  of  relief  of  itching  (p  = 
0.01)  indicate  a  significant  difference  at 
the  5-percent  level.  At  all  other  time 
intervals  and  for  the  overall  sum.  either 
the  comment's  results,  FDA's  analyses, 
or  both  do  not  show  a  significant 
difference  at  the  5-percent  level.  The 
results  at  60  minutes  (the  comment's 
control  of  itching  p  =  0.20  and  FDA's 
analysis  of  relief  of  itching  p  =  0.14)  are 
particularly  unimpressive. 

The  agency  concludes  that  the  study 
results  do  not  demonstrate  that  the 
combination  of  coal  tar  and  menthol  is 
better  than  coal  tar  used  alone  for  relief 
of  scalp  itch  associated  with  dandruff. 
Two  items  raise  specific  questions  about 
the  clinical  relevance  of  the  reduction  in 
itching: 

(1)  "The  time  course  of  product  use 
when  compared  to  the  study  design;  and 

(2)  The  finding  that  any  effect  found 
tended  to  weaken  by  60  minutes. 

Based  on  the  above,  the  combination 
of  coal  tar  and  menthol  is  not  being 
included  in  this  final  rule  for  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products.  The  agency's 
detailed  comments  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  2). 
After  publication  of  this  final  rule,  an 
appropriate  citizen  petition  with  any 
additional  data  on  the  combination  of 
coal  tar  and  menthol  may  be  filed 
requesting  an  amendment  to  the  final 
rule  (see  21  CFR  10.30). 
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(1)  Comment  No.  RPT,  Docket  No.  82N- 
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(2)  Letter  from  W.E.  Gilbertson.  FDA.  to 
J.R.  Jacobs,  Whitehall  laboratories,  coded 
LETOIO,  Docket  No.  80N-0214,  Dockets 
Management  Branch. 

15.  One  comment  contended  that 
salicylic  acid  in  combination  with  coal 
tar  should  be  recognized  as  Category  I, 
btating  that  the  mechanism  of  action  for 
the  two  ingredients  is  different  and 
therefore  the  ingredients  complement 
each  other.  The  comment  explained  that 
salicylic  acid  (a  keratolytic)  is 
"exfoliative,  loosening  the  scales  and 
itmuving  the  scurf,"  while  coal  tar  is  not 
eAfoliative.  does  not  aid  in  the  removal 
of  CI  usted  scurf,  and  is  antipruritic  and 
dntiseptic,  thus  preventing  the  return  of 
dandruff.  The  comment  concluded  that  a 
uumbination  of  the  two  ingredients 
provides  a  valuable  product  in  the 
treatment  of  any  itching  and  scaling 
condition  such  as  dandruff,  seborrheic 
dermatitis,  and  psoriasis. 


Another  comment  submitted  a 
proposed  clinical  protocol  to  evaluate 
the  effectiveness  of  a  combination  of  2 
percent  coal  tar  and  2  percent  salicylic 
acid  in  the  treatment  and  control  of 
scalp  psoriasis  (Ref.  1).  The  comment 
noted  that  in  the  advance  notice  of 
proposed  rulemaking  for  these  products, 
the  Panel  stated  that  for  this 
combination,  as  well  as  other 
combinations  listed,  "appropriately 
designed  studies  must  demonstrate  that 
each  of  the  active  ingredients 
contributes  to  the  claimed  effect"  (47  FR 
54646  at  54682). 

Neither  comment  provided  data  to 
support  the  effectiveness  of  the 
combination  product.  The  proposed 
clinical  protocol  describes  a  6-week, 
randomized,  multicenter,  double-blind, 
parallel-group  comparison  of  2  percent 
coal  tar,  2  percent  salicylic  acid,  and  a 
combination  containing  2  percent  coal 
tar  and  2  percent  salicylic  acid  in  the 
treatment  of  scalp  psoriasis.  The  agency 
recommended  that  a  four-arm  study, 
which  includes  the  vehicle,  would  be 
preferable  to  the  three-arm  study 
proposed  by  the  comment.  The  agency's 
comments  and  evaluation  of  the 
protocol  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  2). 

The  agency  has  not  received  any 
results  from  the  clinical  study  described 
above  nor  any  other  data  to  support  the 
effectiveness  of  the  combination  of  2 
percent  coal  tar  and  2  percent  salicylic 
acid.  Accordingly,  this  combination  is 
not  included  in  this  Hnal  monograph. 
Publication  of  this  final  monograph, 
however,  does  not  preclude  future 
testing.  Data  in  support  of  the  above 
combination  may  be  submitted  via  a 
citizen  petition  requesting  an 
amendment  of  the  monograph.  (See  21 
CFR  330.10(a)(12).) 

References 

(1)  Comment  No.  00035.  Docket  No.  82N- 
0214.  Dockets  Management  Branch. 

(2)  letter  from  W.E.  Gilbertson.  FDA,  to 
M.S.  Wortzman.  Neutrogena  Corporation, 
coded  L£T  006.  Docket  No.  82N-0214, 
Dockets  Management  Branch. 

D.  Comments  on  Labeling 

16.  One  comment  maintained  that  the 
large  number  of  monograph  warning  and 
direction  statements  plus  other  general 
information  required  for  OTC  drugs  (e.g., 
the  statement  of  identity,  general 
overdose  warnings,  net  weight 
declarations,  and  lists  of  inactive 
ingredients)  could  impact  adversely  on 
the  size  of  OTC  drug  packages  and 
could  significantly  diminish  the 
important  and  intended  purpose  of 
advice  to  the  consumer  on  the  safe  and 
effective  use  of  the  products. 


The  agency  concludes  that  all  of  the 
warnings  and  directions  included  in  this 
final  monograph  are  essential  to  ensure 
consumers'  proper  and  safe  use  of  OTC 
dandruff  seborrheic  dermatitis,  and 
psoriasis  drug  products.  This 
information  needs  to  appear  on  these 
OTC  drug  products  regardless  of  the 
size  of  the  container.  In  those  instances 
where  an  OTC  dandruf,  seborrheic 
dermatitis,  or  psoriasis  drug  product  is 
packaged  in  a  container  that  is  too  small 
or  otherwise  unable  to  include  all  the 
required  labeling,  the  product  can  be 
enclosed  in  a  carton  or  be  accompanied 
by  a  package  insert  that  contains  the 
information  complying  with  the 
monograph.  The  lal>eling  provisions  in 
Part  201  (e.g.,  S§  201.10(i).  201.15,  201.60. 
201.61,  and  201.62)  address  various 
requirements  for  labeling  drugs 
including  drugs  packaged  in  containers 
too  small  to  accommodate  a  label  with 
sufficient  space  to  bear  all  the 
information  required  for  compliance 
with  various  regulations.  In  those 
instances  where  an  OTC  dandruff 
seborrheic  dermatitis,  or  psoriasis  drug 
product  is  packaged  in  a  container  that 
is  too  small  to  include  all  of  the  required 
labeling,  the  product  can  be  enclosed  in 
a  carton  or  be  accompanied  by  a 
package  insert  that  contains  the 
information  complying  with  the 
monograph.  Manufacturers  are  also 
encouraged  to  print  a  statement  on  the 
product  container  label,  carton,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  when  all  the 
required  labeling  does  not  appear  on  the 
product  label. 

The  Nonprescription  Drug 
Manufacturers  Association  has  recently 
promulgated  guidelines  for  industry  to 
consider  when  examining  product  labels 
for  readability  and  legibility.  (Ref  1) 
These  guidelines  are  designed  to  assist 
manufacturers  in  making  the  labels  of 
OTC  drug  products  as  legible  as 
possible.  The  agency  commends  this 
voluntary  effort  and  urges  all  OTC  drug 
manufacturers  to  examine  their  product 
labels  for  legibility. 

Reference 

(1)  "Label  Readability  Guidelines."  The 
Nonprescription  Drug  Manufacturers 
Association.  Washington,  copy  included  in 
OTC  Volume  06ATFM.  Docket  No.  78N-0038. 
Dockets  Management  Branch. 

17.  One  comment  claimed  that  the 
agency's  proposed  warning  statements 
and  label  directions  for  dandruff 
seborrheic  dermatitis,  and  psoriasis  drug 
products  in  §  358.750(c)  and  (d)  are 
redundant,  inapplicable,  and  often 
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The  agency  concludes  that  all  of  the 
warnings  and  directions  included  in  this 
final  monograph  are  essential  to  ensure 
consumers'  proper  and  safe  use  of  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products.  This 
information  needs  to  appear  on  these 
OTC  drug  products  regardless  of  the 
size  of  the  container.  In  those  instances 
where  an  OTC  dandruf,  seborrheic 
dermatitis,  or  psoriasis  drug  product  is 
packaged  in  a  container  that  is  too  small 
or  otherwise  unable  to  include  all  the 
required  labeling,  the  product  can  be 
enclosed  in  a  carton  or  be  accompanied 
by  a  package  insert  that  contains  the 
information  complying  with  the 
monograph.  The  labeling  provisions  in 
Part  201  (e.g.,  §§  201.10(i).  201.15,  201.60, 
201.61,  and  201.82)  address  various 
requirements  for  labeling  drugs 
including  drugs  packaged  in  containers 
too  small  to  accommodate  a  label  with 
sufficient  space  to  bear  all  the 
information  required  for  compliance 
with  various  regulations.  In  those 
instances  where  an  OTC  dandruff, 
seborrheic  dermatitis,  or  psoriasis  drug 
product  is  packaged  in  a  container  that 
is  too  small  to  include  all  of  the  required 
labeling,  the  product  can  be  enclosed  in 
a  carton  or  be  accompanied  by  a 
package  insert  that  contains  the 
information  complying  with  the 
monograph.  Manufacturers  are  also 
encouraged  to  print  a  statement  on  the 
product  container  label,  carton,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  when  all  the 
required  labeling  does  not  appear  on  the 
product  label. 

The  Nonprescription  Drug 
Manufacturers  Association  has  recently 
promulgated  guidelines  for  industry  to 
consider  when  examining  product  labels 
for  readability  and  legibility.  (Ref.  1) 
These  guidelines  are  designed  to  assist 
manufacturers  in  making  the  labels  of 
OTC  drug  products  as  legible  as 
possible.  "The  agency  commends  this 
voluntary  effort  and  urges  all  OTC  drug 
manufacturers  to  examine  their  product 
labels  for  legibility. 

Reference 

(1)  "Label  Readability  Guidelines."  The 
Nonprescription  Drug  Manufacturers 
Association,  Washington,  copy  included  in 
OTC  Volume  06ATFM.  Docket  No.  78N-O038. 
Dockets  Management  Branch. 

17.  One  comment  claimed  that  the 
agency's  proposed  warning  statements 
and  label  directions  for  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  in  §  358.750(c)  and  (d)  are 
redundant,  inapplicable,  and  often 
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contradictory.  The  comment  contended 
that  this  information  would  confuse 
consumers  rather  than  aid  safe  use  of 
these  products. 

As  an  example,  the  comment  cited  the 
general  warning  statement  for  all 
products  in  §  358.750(c)(l)(iii).  "If 
condition  worsens  or  does  not  improve 
after  regular  use  of  this  product  as 
directed,  consult  a  doctor,"  and  argued 
that  it  does  not  include  an  acceptable 
duration  of  use  before  a  consumer 
should  obtain  professional  advice.  The 
comment  contended  that  this  general 
warning  statement  was  redundant  when 
used  with  the  proposed  warning  for 
products  containing  coal  tar  in 
§  358.750(c)(2)(ii)  that  states:  "Do  not 
use  for  prolonged  periods  without 
consulting  a  doctor." 

The  agency  disagrees  with  the 
comment's  general  statement  that  the 
proposed  warnings  and  label  directions 
are  redundant,  inapplicable,  and  often 
contradictory  in  nature.  The  agency 
further  disagrees  that  the  warnings  and 
directions  information  would  confuse 
consumers  and  would  not  aid  in  the  safe 
use  of  these  products.  The  warnings  and 
directions  information  was  developed 
after  an  extensive  review  by  the  Panel 
and  an  extensive  agency  evaluation  of 
the  Panel's  recommendations  and  the 
public  comments  submitted  thereto. 

Regarding  the  warning  for  all  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products  in 
§  358.750(c)(l)(iii),  the  agency  concludes 
that  it  is  appropriate  to  advise 
consumers  to  consult  a  doctor  if  the 
condition  worsens  or  does  not  improve 
after  using  the  product  as  directed.  A 
warning  of  this  type  is  used  for  many 
different  types  of  OTC  drug  products.  It 
is  intended  to  ensure  that  more  severe 
dermatologic  conditions  that  do  not 
respond  to  treatment  with  OTC  drug 
products  are  treated  by  a  doctor. 

As  discussed  in  comment  19  below, 
the  agency  is  aware  that  coal  tar  has 
been  associated  with  skin  cancer  but  is 
not  aware  of  any  well-defined,  long-term 
stuiiies  that  show  specifically  how  long 
coal  tar  products  can  be  used  without 
significant  side  effects.  Although  the 
agency  has  no  basis  to  specify  a  definite 
time  period  for  consumers  to  use  coal 
tar  products  before  consulting  a  doctor, 
the  warning  about  prolonged  use  of  coal 
tar  products  in  $  358.750(c)(2)(ii)  is  not 
redundant  with  the  general  warning  in 
paragraph  (c)(l)(iii).  Accordingly,  the 
agency  is  including  both  warnings  in 
this  final  monograph. 

18.  Referring  to  the  warning  proposed 
in  §  358.750(c)(l)(ii),  one  comment 
contended  that  the  statement,  "Avoid 
contact  with  the  eyes — if  this  happens, 
rinse  thoroughly  with  water,"  is  poorly 


worded  both  grammatically  and 
stylistically.  The  comment  suggested  the 
following  alternative:  "Avoid  contact 
with  the  eyes.  If  any  gets  into  the  eyes, 
rinse  thoroughly  with  warm  water." 

The  agency  agrees  that  a  slight  change 
in  wording  similar  to  the  comment's 
suggestion  would  improve  the  language 
style.  The  agency  notes  that  the 
comment  has  included  the  word  "warm" 
in  the  warning  to  describe  the  type  of 
water  that  should  be  used  to  rinse  the 
eyes.  However,  the  comment  did  not 
provide  any  reason  for  this  change.  The 
agency  is  not  aware  of  any  reason  to 
specify  that  "warm"  water  must  be 
used.  Therefore,  the  agency  is  not 
including  the  word  warm  in  this  warning 
which  will  appear  in  §  358.750(c)(l)(ii)  of 
this  final  monograph  as  follows:  "Avoid 
contact  with  the  eyes.  If  contact  occurs, 
rinse  eyes  thoroughly  with  water." 

19.  One  comment  stated  that  the 
warnings  proposed  in  S  358.750(c)(l)(iii) 
(general  warning  for  all  products)  and 
(c)(2)(ii)  (specific  warning  for  products 
containing  coal  tar)  are  too  vague  and 
leave  the  manufacturers  of  these 
products  open  to  liability  suits.  The 
warnings  state  "If  condition  worsens  or 
does  not  improve  after  regular  use  of 
this  product  as  directed,  consult  a 
doctor."  and  "Do  not  use  for  prolonged 
periods  without  consulting  a  doctor." 
The  comment  requested  that  the  agency 
include  specific  time  periods  in  these 
warnings. 

The  agency  recognizes  that  the 
warnings  referred  to  by  the  comment  are 
nonspecific  as  to  how  long  the  consumer 
may  use  OTC  drug  products  for  control 
of  dandruff,  seborrheic  dermatitis,  and 
psoriasis  before  consulting  a  doctor. 
However,  the  agency  believes  that  the 
warnings,  as  stated,  adequately  alert  the 
consumer  of  the  precautions  necessary 
when  using  these  products.  As 
discussed  in  the  tentative  fmal 
monograph  for  these  products  (51  FR  - 
27346  at  27348  and  27349),  two  long-term 
studies  using  coal  tar  for  the  treatment 
of  psoriasis  showed  no  significant 
difference  in  development  of  skin  cancer 
in  the  test  group  when  compared  to  the 
expected  incidence  in  selected 
populations  of  the  United  States.  The 
length  of  time  for  use  of  coal  tar 
products  after  initial  treatment,  in  one  of 
these  studies,  varied  from  no  use  up  to 
as  much  as  26  years.  The  agency  is  not 
aware  of  any  well  defined,  long-term 
studies  that  show  specifically  how  long 
these  products  can  be  used  without 
significant  side  effects.  Therefore,  the 
agency  has  no  basis  to  specify  a  definite 
time  period  over  which  to  use  these 
products  before  consulting  a  doctor.  The 
comment  did  not  provide  any 
information  or  data  to  indicate  a  specific 


time  limit  is  necessary  nor  did  it  explain 
how  these  warnings  leave 
manufacturers  open  to  liability  suits. 
Accordingly,  the  warnings  proposed  in 
§  358.750(c)(l)(iii)  and  (c)(2)(ii)  are  being 
included  in  this  final  monograph  without 
revision. 

20.  One  comment  contended  that  the 
proposed  warning  statements  in 
§  358.750(c)(l)(iii),  "If  condition  worsens 
or  does  not  improve  after  regular  use  of 
this  product  as  directed,  consult  a 
doctor,"  and  in  S  358.750(c)(2)(ii),  "Do 
not  use  for  prolonged  periods  without 
consulting  a  doctor,"  are  contradictory 
to  several  proposed  directions.  The 
comment  cited  the  following  directions 
in  §  358.750:  (d)(1)  applicable  to  washoff 
products  (e.g.,  shampoos,  pre-  and 
postshampoo  rinses):  "For  best  results 
use  at  least  twice  a  week  or  as  directed 
by  a  doctor."  (d)(2)  applicable  to  leave- 
on  products  (e.g.,  creams,  ointments, 
lotions,  hairgrooms):  "Apply  to  affected 
areas  one  to  four  times  daily  or  as 
directed  by  a  docton"  and  (d)(3) 
applicable  to  soap  products  for  control 
of  seborrheic  dermatitis  or  psoriasis  of 
the  skin:  "Use  on  affected  area  in  place 
of  your  regular  soap." 

The  agency  disagrees  with  the 
comment's  contention  that  the  two 
warnings  are  contradictory  to  the 
directions  in  S  358.750(d)(1),  (d)(2).  and 
(d)(3).  The  directions  instruct  the 
consumer  on  the  proper  use  of  the 
products,  while  the  warnings  state 
precautions  to  be  taken  by  those  using 
the  products.  The  directions  in 
S  358.750(d)(1)  and  (d)(2)  instruct  the 
consumer  on  the  frequency  of  using  the 
product,  and  the  direction  in 
S  358.750(d)(3)  instructs  the  consumer  to 
use  the  OTC  drug  product  in  place  of 
regular  soap  to  assure  that  the  active 
ingredient  is  re-applied  regularly  rather 
than  intermittently  with  regular  soap. 
The  warning  in  S  358.750(c)(l)(iii)  for  all 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products,  on  the 
other  hand,  is  necessary  to  alert  the 
consumer  to  seek  professional  help 
when  warranted.  An  individual's 
sensitivity  or  allergic  reaction  to  an 
OTC  drug  product  could  result  in  the 
condition  worsening,  and  a 
misdiagnosed  or  unusually  severe  case 
of  dandruff,  seborrheic  dermatitis,  or 
psoriasis  could  result  in  no  improvement 
after  self-treatment.  In  these  situations, 
it  is  important  for  the  consumer  to  seek 
professional  help.  Further,  the  warning 
in  S  358.750(c)(2)(ii)  for  coal  tar 
containing  products  is  important 
because  the  condition  may  not  be 
amenable  to  self-treatment,  and 
prolonged  use  of  coal  tar  containing 
substances  may  not  be  entirely  risk-free 
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due  to  the  possible  carcinogenic  effects 
that  may  result  after  prolonged  use.  (See 
comment  19  above.) 

21.  One  comment  noted  that  the 
warning  regarding  the  use  of  dandruff 
products  on  children  under  2  years  of 
age.  which  was  recommended  by  the 
Panel  in  §  358.750(c)(l)(iv),  was  not 
included  in  the  tentative  final 
monograph.  Noting  that  the  warning  has 
value,  the  comment  stated  that  it  will 
continue  using  the  warning  whether  the 
monograph  requires  it  or  not. 

The  Panel's  recommended  warning 
was  not  included  in  the  tentative  fmal 
monograph  (51  FR  27346  at  27355)  in 
response  to  several  comments  urging  its 
deletion.  The  comments  had  argued  that 
the  warning  was  unwarranted  and 
unnecessary  for  dandruff  control 
products,  and  the  agency  agreed. 

The  agency  stated  in  the  tentative 
fmal  monograph  that  children  under  2 
years  of  age  are  not  normally  subject  to 
dandruff  and  do  not  customarily  use 
these  products.  The  agency  added  that 
the  margin  of  safety  for  dandruff  control 
drug  products  is  sufficiently  great  that 
the  occasional  exposure  of  young 
children  to  these  products  should  not 
constitute  any  major  medical  problem. 
The  comment  did  not  submit  any  data  to 
show  that  the  warning  is  necessary.  The 
agency  concludes  that  it  is  not 
necessary  to  include  a  warning  against 
using  dandruff  control  products  on 
children  under  2  years  of  age  in  this 
fmal  monograph. 

The  agency  notes  the  comment's 
desire  to  continue  using  this  warning 
even  though  the  final  monograph  does 
not  require  it.  As  long  as  the  required 
monograph  warnings  and  directions 
appear  on  the  product's  label,  the 
agency  has  no  objection  to  the 
information  described  by  the  comment 
also  appearing  in  some  other  portion  of 
the  label.  Such  information,  however, 
may  not  appear  in  any  portion  of  the 
labeling  that  is  required  by  the 
monograph  and  may  not  appear  in  the 
boxed  area  or  under  the  designation 
"APPROVED  INFORMATION" 
provided  for  in  21  CFR  330.1(c)  (2)  (i). 

22.  One  comment  contended  that  the 
warning  in  §  358.750(c)  (2)  (i)  regarding 
exposure  to  sunlight  after  applying  coal 
tar  products  is  inappropriate  for  washoff 
products  used  on  the  scalp  or  for  hair 
grooming  products  which  are  used  by 
persons  with  enough  hair  to  protect 
them  from  the  sun.  This  warning  states: 
"Use  caution  in  exposing  skin  to 
sunlight  after  applying  this  product.  It 
may  increase  your  tendency  to  sunburn 
for  up  to  24  hours  after  application." 

The  agency  considers  this  warning  to 
be  necessary  both  for  washoff  hair 
products  and  for  other  hair  grooming 


products  that  contain  coal  tar.  As 
discussed  in  the  tentative  fmal 
monograph  (51  FR  27346  at  27355).  coal 
tar  has  been  shown  to  produce 
photosensitivity  reactions.  Because 
residual  amounts  of  coal  tar  remain  on 
the  scalp,  hair,  and  surrounding  areas 
(e.g..  neck)  after  using  a  washoff  product 
(e.g.,  shampoo  or  rinse),  the  likelihood  of 
photosensitivity  occurring  is  increased. 
Although  hair  on  the  scalp  gives  some 
protection  from  the  sun.  the  degree  of 
protection  is  related  to  the  amount  of 
hair  an  individual  has.  Further,  the  skin 
surrounding  the  scalp  is  not  protected 
by  hair.  Therefore,  the  agency  is 
requiring  the  warning  in  S  358.750  (c)  (2) 
(i)  to  protect  consumers  by  alerting  them 
to  be  careful  about  exposure  to  sunlight 
after  applying  any  coal  tar-containing 
products. 

23.  One  comment  contended  that  the 
proposed  directions  in  §  358.750(d)  (3) 
applicable  to  soap  products  for  the 
control  of  seborrheic  dermatitis  or 
psoriasis  of  the  skin,  which  state  "Use 
en  affected  areas  in  place  of  your 
regular  soap,"  are  contradictory  to  the 
proposed  warning  statement  in 
§  358.750(c)  (5),  "If  condition  covers  a 
large  area  of  the  body,  consult  your 
doctor  before  using  this  product."  In 
contrast,  the  comment  mentioned  that 
the  warning  for  leave-on  coal  tar- 
containing  creams,  ointments,  and 
lotions  in  §  358.750(c)  (3),  "Do  not  use 
this  product  in  or  around  the  rectum  or 
in  the  genital  area  or  groin  except  on  the 
advice  of  a  doctor."  is  not  required  for 
coal  tar-containing  soap  products  that 
are  washed  o^,  even  if  used  in  the  bath 
for  prolonged  soaking  periods. 

The  agency  does  not  believe  the 
directions  in  §  358.750(d)  (3)  are 
contradictory  to  the  warning  in 
§  358.750(c)  (5).  The  agency  believes  that 
consumers  with  seborrheic  dermatitis  or 
psoriasis  covering  a  large  area  of  the 
body  should  consult  a  doctor  before 
using  these  products  in  any  form  (e.g., 
soaps,  ointments,  etc.).  The  warning  in 
§  358.750(c)(3)  applies  to  coal  tar- 
containing  creams,  lotions,  and 
ointments  that  are  intended  to  remain 
on  the  skin.  Soap  products  covered  by 
the  directions  in  S  358.750(d)  (3)  are 
intended  to  be  washed  off.  Even  though 
a  consumer  could  be  exposed  to  a  soap 
product  containing  coal  tar  for  an 
extended  period  of  time  while  bathing, 
the  coal  tar  would  be  highly  diluted  and 
the  time  of  exposure  would  be 
considerably  less  than  that  of  products 
left  on  the  skin.  Therefore,  the  agency 
does  not  believe  it  is  necessary  to  have 
a  warning  concerning  the  use  of  soap 
products  containing  coal  tar  in  or 
around  the  rectum  or  in  the  genital  area 
or  groin  because  the  exposure  time  and 


potential  for  absorption  are  significantly 
less  for  this  type  of  product. 

II.  Summary  of  Significant  Changes 
From  the  Proposed  Rule 

1.  Proposed  §§  358.712  and  358.752. 
active  ingredients  and  labeling  of  drug 
products  for  the  control  of  cradle  cap, 
respectively,  are  not  included  in  this 
final  monograph  because  no  additional 
data  to  support  this  use  were  submitted 
to  the  agency.  In  addition,  the  defmition 
of  cradle  cap  in  proposed  §  358.703(b)  is 
not  included  in  the  final  monograph. 
Accordingly,  proposed  §  358.703(c),  (d), 
and  (e)  have  been  redesignated  as 

§  358.703(b),  (c),  and  (d),  respectively,  in 
this  Hnal  monograph. 

2.  The  agency  has  moved  the  last 
sentence  under  the  defmition  for  coal  tar 
in  proposed  §  358.703(a)  of  the  tentative 
final  monograph  to  the  active  ingredient 
sections  for  coal  tar  in  §  358.710(a)(1). 
(b)(1),  and  (c)(1)  in  this  final  monograph. 
"This  sentence,  which  provides 
information  on  the  concentration  of  coal 
tar  in  the  fmal  product,  is  more 
appropriately  conveyed  as  part  of  the 
active  ingredient  information.  This 
sentence  now  reads:  "When  a  coal  tar 
solution,  derivative,  or  fraction  is  used 
as  the  source  of  coal  tar.  the  labeling 
shall  specify  the  identity  and 
concentration  of  the  coal  tar  source  used 
and  the  concentration  of  the  coal  tar 
present  in  the  fmal  product."  (See 
comment  7  above.) 

3.  The  agency  is  lowering  the  lower 
limit  for  the  concentration  of  pyrithione 
zinc  in  §  358.710(a)(2)  from  0.95  percent 
to  0.3  percent  in  rinse-off  products  for 
the  control  of  dandruff.  (See  comment  11 
above.) 

4.  The  other  allowable  statements 
proposed  in  §  358.750(f)  have  been 
incorporated  into  the  indications  in 
§  358.750(b)  of  this  fmal  monograph. 

5.  The  warning  in  proposed 

S  358.750(c)(l)(ii).  "Avoid  contact  with 
the  eyes — ^if  this  happens,  rinse 
thoroughly  with  water,"  has  been 
reworded  to  improve  the  reading  style 
as  follows:  "Avoid  contact  with  the 
eyes.  If  contact  occurs,  rinse  eyes 
thoroughly  with  water."  (See  comment 
18  above.) 

III.  The  Agency's  Final  Conclusions  on 
OTC  Dandruff,  Seborrheic  Dermatitis, 
and  Psoriasis  Drug  Products 

Based  on  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  mi^branded. 
Specifically,  the  agency  has  determined 
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potential  for  absorption  are  significantly 
less  for  this  type  of  product. 

II.  Summary  of  Signiflcant  Changes 
From  the  Proposed  Rule 

1.  Proposed  §§  358.712  and  358.752, 
active  ingredients  and  labeling  of  drug 
products  for  the  control  of  cradle  cap, 
respectively,  are  not  included  in  this 
fmal  monograph  because  no  additional 
data  to  support  this  use  were  submitted 
to  the  agency.  In  addition,  the  defmition 
of  cradle  cap  in  proposed  S  358.703(b)  is 
not  included  in  the  final  monograph. 
Accordingly,  proposed  S  358.703(c),  (d), 
and  (e)  have  been  redesignated  as 

§  358.703(b),  (c),  and  (d),  respectively,  in 
this  fmal  monograph. 

2.  The  agency  has  moved  the  last 
sentence  under  the  defmition  for  coal  tar 
in  proposed  §  358.703(a)  of  the  tentative 
final  monograph  to  the  active  ingredient 
sections  for  coal  tar  in  §  358.710(a)(1), 
(b)(1),  and  (c)(1)  in  this  fmal  monograph. 
This  sentence,  which  provides 
information  on  the  concentration  of  coal 
tar  in  the  final  product,  is  more 
appropriately  conveyed  as  part  of  the 
active  ingredient  information.  This 
sentence  now  reads:  "When  a  coal  tar 
solution,  derivative,  or  fraction  is  used 
as  the  source  of  coal  tar,  the  labeling 
shall  specify  the  identity  and 
concentration  of  the  coal  tar  source  used 
and  the  concentration  of  the  coal  tar 
present  in  the  final  product."  (See 
comment  7  above.) 

3.  The  agency  is  lowering  the  lower 
limit  for  the  concentration  of  pyrithione 
zinc  in  §  358.710(a)(2)  from  0.95  percent 
to  0.3  percent  in  rinse-off  products  for 
the  control  of  dandruff.  (See  comment  11 
above.) 

4.  The  other  allowable  statements 
proposed  in  §  358.750(f)  have  been 
incorporated  into  the  indications  in 
§  358.750(b)  of  this  final  monograph. 

5.  The  warning  in  proposed 

S  358.750(c)(l)(ii),  "Avoid  contact  with 
the  eyes — ^if  this  happens,  rinse 
thoroughly  with  water,"  has  been 
reworded  to  improve  the  reading  style 
as  follows:  "Avoid  contact  with  the 
eyes.  If  contact  occurs,  rinse  eyes 
thoroughly  with  water."  (See  comment 
18  above.) 

III.  The  Agency's  Final  Conclusions  on 
OTC  Dandruff,  Seborrheic  Dermatitis, 
and  Psoriasis  Drug  Products 

Based  on  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  mif  branded. 
Specifically,  the  agency  has  determined 
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that  the  only  ingredients  that  meet 
monograph  conditions  are  coal  tar 
preparations  and  salicylic  acid  for 
dandru^,  seborrheic  dermatitis,  and 
psoriasis;  pyrithione  zinc  and  selenium 
sulfide  for  dandruff  and  seborrheic 
dermatitis;  sulfur  for  dandruff;  and 
salicylic  acid  and  sulfur  in  combination 
lor  dandruff.  All  other  ingredients  and 
combinations  that  were  considered  in 
this  rulemaking  have  been  determined  to 
[be  nonmonograph  conditions  for  use  in 
an  OTC  dandruff,  seborrheic  dermatitis, 
and  psoriasis  drug  product. 

In  the  Federal  Register  of  November  7, 
'1990  (55  FR  46914).  the  agency  published 
Is  final  rule  in  21  CFR  Part  310 
establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  included  in 
S  310.545(a)(7)  a  number  of  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  active  ingredients  and  was 
effective  on  May  7, 1991.  This  current 
final  rule  does  not  result  in  the  addition 
of  any  other  ingredients  to  those  already 
j  listed  in  §  310.545(a)(7).  However,  the 
parenthetical  statement  following 
menthol  in  the  list  of  ingredients  in 
§  310.545(a)(7),  which  reads  "Does  not 
apply  to  the  use  of  menthol  as  an 
antipruritic  when  used  in  combination 
with  the  Category  I  antidandruff 
ingredient  coal  tar,"  is  now  being 
deleted  because  the  data  submission 
supporting  this  combination  was  found 
to  be  inadequate.  (See  comment  14 
above.)  Accordingly,  any  drug  product 
labeled,  represented,  or  promoted  for 
use  as  an  OTC  dandruff,  seborrheic 
dermatitis,  or  psoriasis  drug  product  that 
contains  any  of  the  ingredients  listed  in 
S  310.545(a)(7)  or  that  is  not  in 
conformance  with  the  monograph  (21 
CFR  part  358,  subpart  H)  may  be 
considered  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  act  (21 
U.S.C.  321(p))  and  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352)  and 
may  not  be  marketed  for  this  use  unless 
it  is  the  subject  of  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  part  314  of  the 
regulations  (21  CFR  part  314).  An 
appropriate  citizen  petition  to  amend  the 
monograph  may  also  be  submitted  under 
21  CFR  10.30  in  lieu  of  an  application. 
Any  OTC  dandruff,  seborrheic 
dermatitis,  or  psoriasis  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  after  the  effective  date  of  the 
final  rule  mentioned  above  or  this  final 
rule  that  is  not  in  compliance  with  the 


regulations  is  subject  to  regulatory 
action. 

As  a  convenience  to  the  reader,  the 
following  list  is  included  as  a  summary 
of  final  agency  action  on  the 
categorization  and  uses  of  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
active  ingredients  considered  in  this 
rulemaking.  i 


Activ*  ingredients 

Category' 

Ums* 

Alky) 

NM 

A 

isoquinoiinium 

bfomkJe. 

Allantoin 

A 

Benzalkonium 

NM 

A 

cfilorkJe. 

Beojethomum 

NM 

A 

chioode 

NM 
NM 
NM 

A 

A 

Bone  acid 

Caloum 

undecytenate. 

Captan 

NM 

A 

Chloroxytenot 

NM 

A 

Coal  tar 

M 

A 

preparat»on». 

1 

Colloidal  oatmeal .. 

NM 

A 

Cresol. 

NM 

A 

saponated. 

. 

Etho^e)^•diol 

NM 

A 

EucaVput 

NM 

A 

Jumper  tar _... 

NM 

A 

Lauryl 

NM 

A 

isoquinoMnhim 

bformle. 

Menttx)! 

A 

■Mercury  otaats 

NM 

A 

Methylbenzethon- 

NM 

A 

kimchtoride. 

Methyl  salicylate... 

NM 

A 

Pfierw) 

NM 
NM 

A 

Ptieriolate 

A 

sodium. 

Ptne  tar 

NM 
NM 

A 

Povidone^odine 

A 

Pynthione  zinc 

M 

o.s 

ResofCMTOI 

NM 

A 

Saiicytic  acid 

M 

A 

SelATMum  sutMe... 

M 

O.S 

Sodium  twrate 

NM 

A 

Sodium  salicylale . 

NM 

A 

Sulfur _ _ 

M 

0 

"n»yrnot_ 

NM 

A 

Undecylenic  acid.. 

NM 

A 

'  NM= Nonmonograph,  M=Monograph 
'0:=^  Dandruff.         S^Setxirrtieic         dermattis. 
P- Psonass, 
A=AltUse8 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (51  FR  27346 
at  27362).  The  agency  has  examined  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  tiotice 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5806),  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 


Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  95-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This  final 
rule  will  require  some  relabeling  for 
products  containing  monograph 
ingredients.  Manufacturers  will  have 
one  year  to  implement  this  relabeling. 
This  final  rule  will  also  require 
reformulation  of  combination  products 
containing  coal  tar  and  menthol  to 
delete  the  menthol.  For  all  other 
nonmonograph  active  ingredients  listed 
in  the  chart  above,  the  effective  date 
was  May  7, 1^^.  after  which  products 
containing  these  ingredients  could  no 
longer  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Therefore,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

V 

21  CFR  Part  358 

Labeling.  Miscellaneous  external  drug 
products.  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  310  and 
358  are  amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 
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Authorily:  Sees.  201.  301.  501.  502.  503,  505. 
506.  507,  512-516.  520.  601(8),  701,  704,  705,  706 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  351,  352,  353,  355,  356,  357, 
360b-360f,  360j,  361(aJ.  371,  374.  375,  376): 
sees.  215,  301,  302(a),  351.  354-380F  of  the 
Public  Health  Service  Act  (42  U.S.C.  216,  241, 
242(a),  262,  263b-263n). 

2.  Section  310.545  is  amended  in 
paragraph  (a)(7)  by  removing  the  entry 
"Methol"  including  the  parenthetical 
statement  and  alphabetically  adding  the 
entry  "Menthol",  by  revising  the 
introductory  text  of  paragraph  (d).  and 
by  adding  paragraph  (d}(3]  to  read  as 
follows: 

§  310.545    Drug  products  containing 
certain  active  ingredients  offered  over-ttw- 
counter  (OTC)  for  certain  uses. 

•        *        *        *        • 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initiaUy  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1).  (d)(2).  and  (d)(3)  of  this  section. 
***** 

(3)  December  4, 1992.  for  products 
subject  to  paragraph  (a)(7)  of  this 
section  that  contain  menthol  as  an 
antipruritic  in  combination  with  the 
antidandruff  ingredient  coal  tar 
identified  in  §  358.710(a)(1)  of  this 
chapter. 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

3.  The  authority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503,  505.  510. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  351,  352,  353,  355,  360.  371). 

4.  Subpart  G  is  reserved  and  new 
subpart  H.  consisting  of  §§  358.701 
through  358.750.  is  added  to  read  as 
follows: 

Subpart  G— (Reserved) 

Subpart  H — Drug  Products  for  the  Control 
of  Dandruff.  Sebon^eic  Dermatitis,  and 
Psoriasis 

Sec. 

358.701     Scope. 

358.703    Definitions. 

358.710    Active  ingredients  for  the  control  of 

dandruff,  seborrheic  dermatitis,  or 

psoriasis. 
358.720    Permitted  combinations  of  active 

ingredients. 
358.750    Labeling  of  drug  products  for  the 

control  of  dandruff,  seborrheic 

dermatitis,  or  psoriasis. 


Subpart  G— {Reserved] 

Subpart  H— Drug  Products  for  ttte 
Control  of  Dandruff,  Set>orrheic 
Dermatitis,  and  Psoriasis 

§358.701    Scope. 

(a)  An  over-the-counter  dandrufF, 
seborrheic  dermatitis,  or  psoriasis  drug 
product  in  a  form  suitable  for  topical 
application  is  generally  recognized  as 
safe  and  effective  and  is  not  misbranded 
if  it  meets  each  of  the  conditions  in  this 
subpart  and  each  general  condition 
established  in  §  330.1  of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21  unless  otherwise  noted. 

§358.703    Definitions. 
As  used  in  this  subpart: 

(a)  Coal  tar.  The  tar  used  for 
medicinal  piu^oses  that  is  obtained  as  a 
byproduct  during  the  destructive 
distillation  of  bituminous  coal  at 
temperatures  in  the  range  of  900  °C  to 
1,100  *C.  It  may  be  further  processed 
using  either  extraction  with  alcohol  and 
suitable  dispersing  agents  and 
maceration  times  or  fractional 
distillation  with  or  without  the  use  of 
suitable  organic  solvents. 

(b)  Dandruff.  A  condition  involving  an 
increased  rate  of  shedding  of  dead 
epidermal  cells  of  the  scalp. 

(c)  Psoriasis.  A  condition  of  the  scalp 
orbody  characterized  by  irritation, 
itching,  redness,  and  extreme  excess 
shedding  of  dead  epidermal  cells. 

(d)  Seborrheic  dermatitis.  A  condition 
of  the  scalp  or  body  characterized  by 
irritation,  itching,  redness,  and  excess 
shedding  of  dead  epidermal  cells. 

§  358.710    Active  ingredients  for  ttie 
control  of  dandruff,  seborrtwic  dermatitis, 
or  psoriasis. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  within 
the  specified  concentration  established 
for  each  ingredient: 

(a)  Active  ingredients  for  the  control 
of  dandruff  (1)  Coal  tar,  0.5  to  5  percent. 
When  a  coal  tar  solution,  derivative,  or 
fraction  is  used  as  the  source  of  the  coal 
tar,  the  labeling  shall  specify  the 
identity  and  concentration  of  the  coal 
tar  source  used  and  the  concentration  of 
the  coal  tar  present  in  the  final  product. 

(2)  Pyrithione  zinc.  0.3  to  2  percent 
when  formulated  to  be  applied  and  then 
washed  off  after  brief  exposure. 

(3)  Pyrithione  zinc,  0.1  to  0.25  percent 
when  formulated  to  be  applied  and  left 
on  the  skin  or  scalp. 

(4)  Salicylic  acid,  1.8  to  3  percent. 

(5)  Selenium  sulfide,  1  percent. 

(6)  Sulfur,  2  to  5  percent. 


(b)  Active  ingredients  for  the  control 
of  seborrheic  dermatitis.  (1)  Coal  tar,  0.5 
to  5  percent.  When  a  coal  tar  solution, 
derivative,  or  fraction  is  used  as  the 
source  of  the  coal  tar.  the  labeling  shall 
specify  the  identity  and  concentration  of 
the  coal  tar  source  used  and  the 
concentration  of  the  coal  tar  present  in 
the  final  product. 

(2)  Pyrithione  zinc.  0.95  to  2  percent 
when  formulated  to  be  applied  and  then 
washed  off  after  brief  exposure. 

(3)  Pyrithione  zinc.  0.1  to  0.25  percent 
when  formulated  to  be  applied  and  left 
on  the  skin  or  scalp. 

(4)  Salicylic  acid.  1.8  to  3  percent. 

(5)  Selenium  sulfide.  1  percent. 

(c)  Active  ingredients  for  the  control 
of  psoriasis.  (1)  Coal  tar.  0.5  to  5  percent. 
When  a  coal  tar  solution,  derivative,  or 
fraction  is  used  as  the  source  of  the  coal 
tar.  the  labeling  shall  specify  the 
identity  and  concentration  of  the  coal 
tar  source  used  and  the  concentration  of 
the  coal  tar  present  in  the  final  product. 

(2)  Salicylic  acid.  1.8  to  3  percent. 

§358.720    Permitted  combinations  of 
active  Ingredients. 

Salicylic  acid  identified  in  S  358.710(a) 
(4)  may  be  combined  with  sulfur 
identified  in  S  358.710(a)(6)  provided 
each  ingredient  is  present  within  the 
established  concentration  and  the 
product  is  labeled  for  the  control  of 
dandruff. 

§358.750    Labeling  Of  drug  products  for 
the  control  of  dandruff,  seborrt>elc 
dermatitis,  or  psoriasis. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  with  one  or  more  of  the 
following,  as  appropriate: 

(1)  "Dandruff  (insert  product  form)"  or 
"antidandruff  (insert  product  form)". 

(2)  "Seborrheic  dermatitis  {insert 
product  form)". 

(3)  "Psoriasis  (insert  product  form)". 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  phrase  listed  in 
paragraph  (b)(1)  of  this  section  and  may 
contain  any  of  the  terms  listed  in 
paragraph  (b)(2)  or  (b)(3)  of  this  section. 
Other  truthful  and  nonmisleading 
statements,  describing  only  the 
indications  for  use  that  have  been 
established  and  listed  in  paragraph  (b) 
of  this  section,  may  also  be  used,  as 
provided  in  9  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
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(b)  Active  ingredients  for  the  control 
of  seborrheic  dermatitis.  (1)  Coal  tar,  0.5 
to  5  percent.  When  a  coal  tar  solution, 
derivative,  or  fraction  is  used  as  the 
source  of  the  coal  tar,  the  labeling  shall 
specify  the  identity  and  concentration  of 
the  coal  tar  source  used  and  the 
concentration  of  the  coal  tar  present  in 
the  final  product. 

(2)  Pyrithione  zinc.  0.95  to  2  percent 
when  formulated  to  be  applied  and  then 
washed  off  after  brief  exposure. 

(3)  Pyrithione  zinc.  0.1  to  0.25  percent 
when  formulated  to  be  applied  and  left 
on  the  skin  or  scalp. 

(4)  Salicylic  acid,  1.8  to  3  percent. 

(5)  Selenium  sulfide,  1  percent. 

(c)  Active  ingredients  for  the  control 
of  psoriasis.  (1)  Coal  tar,  0.5  to  5  percent. 
When  a  coal  tar  solution,  derivative,  or 
fraction  is  used  as  the  source  of  the  coal 
tar,  the  labeling  shall  specify  the 
identity  and  concentration  of  the  coal 
tar  source  used  and  the  concentration  of 
the  coal  tar  present  in  the  final  product. 

(2)  Salicylic  acid,  1.8  to  3  percent. 

§  358.720    Permitted  combinations  of 
active  Ingredients. 

Salicylic  acid  identified  in  S  358.710(a) 
(4)  may  be  combined  with  sulfur 
identified  in  S  358.710(a)(6)  provided 
each  ingredient  is  present  within  the 
established  concentration  and  the 
product  is  labeled  for  the  control  of 
dandruff. 

§  358.750    Labeling  ot  drug  products  for 
the  control  of  dandruff,  seborrtfclc 
dermatitis,  or  psoriasis. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  with  one  or  more  of  the 
following,  as  appropriate: 

(1)  "Dandruff  (insert  product  form)"  or 
"antidandruff  (insert  product  form)". 

(2)  "Seborrheic  derm.atitis  (insert 
product  form)". 

(3)  "Psoriasis  (insert  product  form)". 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  phrase  listed  in 
paragraph  (b)(1)  of  this  section  and  may 
contain  any  of  the  terms  listed  in 
paragraph  (b)(2)  or  (b)(3)  of  this  section. 
Other  truthful  and  nonmisleading 
statements,  describing  only  the 
indications  for  use  that  have  been 
established  and  listed  in  paragraph  (b) 
of  this  section,  may  also  be  used,  as 
provided  in  9  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 


commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  ( 'For  relief  oF"  or  "Controls")  "the 
bymptoms  of  (select  one  or  more  of  the 
following,  as  appropriate:  "dandruff," 
"seborrheic  dermatitis,"  and/or 
["psoriasis.") 

I    (2)  The  following  terms  or  phrases 
tnay  be  used  in  place  of  or  in  addition  to 
the  words  "For  the  relief  or'  or 
"Controls"  in  the  indications  in 
paragraph  (b)(1)  of  this  section:  "fights," 
"reduces,"  "helps  eliminate,"  "helps 
stop,"  "controls  recurrence  of,"  "fights 
recurrence  of,"  "helps  prevent 
recurrence  of,"  "reduces  recurrence  of," 
"helps  eliminate  recurrence  of,"  "helps 
stop  recurrence  of." 

(3)  The  following  terms  may  be  used 
in  place  of  the  words  "the  symptoms  oF' 
in  the  indications  in  paragraph  (b)(1)  of 
this  section:  ("skin"  and/or  "scalp,"  as 
appropriate)  (select  one  or  more  of  the 
following:  "itching,"  "irritation," 
"redness,"  "fiaking,"  "scaling.") 
"associated  with." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §  358.710.  (i)  "For 
external  use  only." 

(ii)  "Avoid  contact  with  the  eyes.  If 
contact  occurs,  rinse  eyes  thoroughly 
with  water." 


(iii)  "If  condition  worsens  or  does  not 
improve  after  regular  use  of  this  product 
as  directed,  consult  a  doctor." 

(2)  For  any  product  containing  coal 
tar  identified  in  §  358.710(a).  (b).  or  (c). 
(i)  "Use  caution  in  exposing  skin  to 
sunlight  after  applying  this  product.  It 
may  increase  your  tendency  to  sunburn 
for  up  to  24  hours  after  application." 

(ii)  "Do  not  use  for  prolonged  periods 
without  consulting  a  doctor." 

(3)  For  products  containing  coal  tar 
when  formulated  to  be  applied  and  left 
on  the  skin  (e.g.,  creams,  ointments, 
lotions).  "Do  not  use  this  product  in  or 
around  the  rectum  or  in  the  genital  area 
or  groin  except  on  the  advice  of  a 
doctor." 

(4)  For  products  containing  coal  tar 
identified  in  §  358.710(c)  for  the  control 
of  psoriasis.  "Do  not  use  this  product 
with  other  forms  of  psoriasis  therapy 
such  as  ultraviolet  radiation  or 
prescription  drugs  unless  directed  to  do 
80  by  a  doctor." 

(5)  For  products  containing  any 
ingredient  identified  in  §  358.710(b)  or 
(c)  for  the  control  of  seborrheic 
dermatitis  or  psoriasis.  "If  condition 
covers  a  large  area  of  the  body,  consult 
your  doctor  before  using  this  product." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions."  More  detailed  directions 


applicable  to  a  particular  product 
formulation  may  also  be  included. 

(1)  For  products  containing  active 
ingredients  for  the  control  of  dandruff 
seborrheic  dermatitis,  or  psoriasis  when 
formulated  to  be  applied  and  then 
washed  off  after  brief  (a  few  minutes) 
exposure  (e.g.  shampoos,  preshampoo 
rinses,  postshampoo  rinses).  "For  best 
results  use  at  least  twice  a  week  or  as 
directed  by  a  doctor." 

(2)  For  products  containing  active 
ingredients  for  the  control  of  dandruff 
seborrheic  dermatitis,  or  psoriasis  when 
formulated  so  as  to  be  applied  and  left 
on  the  skin  or  scalp  (e.g.,  creams, 
ointments,  lotions,  hairgrooms).  "Apply 
to  affected  areas  one  to  four  times  daily 
or  as  directed  by  a  doctor." 

(3)  For  products  containing  active 
ingredients  for  the  control  of  seborrheic 
dermatitis  or  psoriasis  of  the  skin  when 
formulated  as  soaps.  "Use  on  affected 
areas  in  place  of  your  regular  soap." 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  In  any 
of  the  labeling  statements  in  this 
section. 

Dated:  July  31, 1991. 
David  A.  Kesslar, 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  91-28893  Filed  12-3-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Sisseton-Wahpeton 
Sioux  Trit>e,  Soutti  Dai(Ota;  Approved 
Tribal-State  Compact 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  {Pub.  L  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  or  considered  approved  for 
the  purpose  of  engaging  in  Class  III 
(casino]  gambling  on  Indian 


reservations.  The  Assistant  Secretary — 
Indian  A^airs.  Department  of  the 
Interior,  through  his  delegated  authority 
is  publishing  a  Tribal-State  Compact 
between  the  Sisseton-Wahpeton  Sioux 
Tribe  and  the  State  of  South  Dakota 
which  is  considered  approved,  but  only 
to  the  extent  the  compact  is  consistent 
with  the  provisions  of  the  Indian 
Gaming  Regulatory  Act. 
SUPPlfMENTAL  INFORMATION:  Because 
the  expiration  of  the  45  days  specified  in 
25  U.S.C.  2710(d)(8)(B)  in  which  the 
Secretary  could  approve  or  disapprove 
this  compact,  the  Lower  Brule  Sioux 
Tribe  video  lottery  compact  is 
considered  approved  as  specified  in  25 
U.S.C.  2710(d)(8)(B)  to  the  extent  that  it 
is  consistent  with  the  Indian  Gaming 
Regulatory  Act. 


However,  it  is  our  opinion  that  section 
11.1  of  part  A  of  the  compact  is  not 
consistent  with  the  Act. 

DATES:  This  action  is  effective 
December  4, 1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  MS/MIB  4603. 1849  "C" 
Street.  NW..  Washington,  DC  20240. 

rOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Grisham,  Bureau  of  Indian  A^airs. 
Washington.  DC  20240,  (202)  208-7445. 

Dated:  November  26, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  91-29093  Filed  12-3-91;  8:45  ami 
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However,  it  is  our  opinion  that  section 
11.1  of  part  A  of  the  compact  is  not 
consistent  with  the  Act. 

DATES:  This  action  is  effective 
December  4, 1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  MS/MIB  4603, 1849  "C" 
Street,  NW.,  Washington,  DC  20240. 

rOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Grisham.  Bureau  of  Indian  Affairs, 
Washington.  DC  20240,  (202)  208-7445. 

Dated:  November  26, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  91-29093  Filed  12-3-91;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  600  and  668 
RIN  1840-AB46 

Institutional  Eligibility  Under  the 
Higtier  Education  Act  of  1965,  as 
Amended;  Student  Assistance  General 
Provisions 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  parts  600  and  668  of  title  34  of  the 
Code  of  Federal  Regulations  governing 
the  student  financial  assistance 
programs  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (Title  IV,  HEA  programs). 
These  amendments  are  necessary  to 
prevent  serious  abuses  of  the  statutory 
requirement  that  an  institution  that 
seeks  eligibility  as  a  proprietary 
institution  of  higher  education,  a 
postsecondary  vocational  institution,  or 
a  vocational  school  must  have  been  in 
existence  for  two  years  (the  two-year 
rule).  The  proposed  regulations  would 
apply  the  two-year  rule  to  locations  of 
eligible  institutions  and  would  make 
certain  conforming  changes  and 
technical  changes. 

DATES:  Comments  must  be  received  on 
or  before  January  21, 1992. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ms.  Carol  F.  Sperry,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Regional  Office  Building 
3,  room  3030),  Washington,  DC  20202- 
5242. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
Section  of  this  preamble. 
FOR  FURTHER  INFORMATION 
CONTACT  Ann  S.  Clough,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Regional  Office  Building 
3,  room  3030).  Washington,  DC  20202- 
5242.  Telephone  (202)  708-^906.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Ser\ice  at  1-600-877-6339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  Time. 
SUPPLEMENTARY  INFORMATION:  The 
Institutional  Eligibility  regulations 
contain  requirements  that 
postsecondary  educational  institutions 
must  meet  in  order  to  be  eligible  to 
apply  for  participation  in  programs 
authorized  under  the  Higher  Education 
Act  of  1965,  as  amended  (HEA).  The 
Student  Assistance  General  Provisions 


regulations  contain  requirements  that 
are  common  to  the  participation  of 
postsecondary  institutions  in  the  Title 
IV,  HEA  programs.  The  Title  IV.  HEA 
programs  include  the  Pell  Grant, 
Stafford  Loan  (formerly  Guaranteed 
Student  Loan),  PLUS,  Supplemental 
Loans  for  Students,  Consolidation  Loan, 
Income  Contingent  Loan,  Perkins  Loan, 
College  Work-Study,  Supplemental 
Educational  Opportunity  Grant,  and 
State  Student  Incentive  Grant  programs. 

Background  on  the  Two- Year  Rule  and 
Additional  Locadoos 

Among  the  criteria  that  must  be  met 
by  an  institution  in  order  for  it  to  qualify 
as  an  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 
school,  is  the  statutory  requirement  that 
the  institution  have  been  in  existence  for 
two  years  (the  two-year  rule). 

The  statutory  two-year  rule  has  two 
principal  objectives:  ensuring  that  an 
institution  has  the  fmancial  and 
administrative  capability  to  operate 
independently  of  Title  IV,  HEA  program 
funds  before  the  institution  is  permitted 
to  participate  in  these  programs,  and 
ensuring  that  an  institution  exists 
primarily  to  provide  an  educational  and 
training  function  rather  than  to 
participate  in  the  student  fmancial 
assistance  programs. 

Under  current  Education  Department 
(ED)  practice,  the  Secretary  permits 
eligible  institutions  to  add  locations  to 
those  included  within  the  institutional 
eligibility  notice  issued  by  the  Secretary 
without  subjecting  the  added  locations 
to  the  two-year  rule.  Under  this  practice, 
there  has  been  tremendous  growth  in 
the  number  of  locations  participating  in 
the  Title  IV,  HEA  programs.  In  a 
significant  number  of  instances, 
particularly  in  the  proprietary  school 
sector,  this  growth  has  exceeded  the 
administrative  and  financial  capabilities 
of  the  institutions  to  meet  their 
responsibilities  under  the  Title  IV,  HEA 
programs. 

An  example  of  this  uncontrolled 
expansion  through  added  locations  is  a 
school  that  established  20  "branch 
campuses"  nationwide  in  three  years, 
and  whose  annual  tuition  receipts  grew 
from  S2  million  to  $26  million  in  that 
period.  When  the  school  closed,  it  owed 
more  than  $10  million  in  refunds  to 
students  and  former  students.  Moreover, 
at  one  location  of  the  school,  of  more 
than  1,500  students  who  had  enrolled, 
only  100  graduated  and  only  10  found 
jobs  in  the  field  for  which  they  had  been 
trained.  At  another  location  of  that 
school,  only  40  of  1,600  students 
graduated. 


It  is  apparent  to  the  Secretary  that, 
even  in  cases  where  the  abuses  are  not 
as  flagrant  as  the  example,  expansion  of 
institutions  through  the  addition  of 
locations  frequently  has  been  financed 
to  a  large  extent  through  the  availability 
of  Title  IV.  HEA  program  funds.  This 
expansion  has  all  too  often  been 
undertaken  without  either  sufficient 
capital  reserves  or  sufficient  and 
adequate  personnel  to  provide  an 
acceptable  level  of  training  and  to 
administer  properly  the  Title  IV,  HEA 
programs. 

In  addition  to  their  use  for 
unrestricted  expansion,  additional 
locations  are  also  a  device  for 
circimiventing  the  two-year  rule  in  the 
creation  of  new  eligible  institutions. 
Often,  after  a  location  has  been  in 
existence  for  two  years,  it  separates 
from  its  parent  and  obtains 
accreditation,  eligibility,  and 
certification  as  a  free-standing 
institution.  In  purported  satisfaction  of 
the  two-year  rule,  the  newly  established 
free-standing  institution  relies  on  its 
experience  in  its  prior  status  as  a 
subordinate  location  of  an  eligible 
institution.  Thus,  despite  the  objectives 
of  the  two-year  rule  to  ensure  the 
capacity  of  an  institution  to  operate 
independently  of  Federal  funds  and  to 
ensure  that  the  institution  is  not  created 
primarily  to  obtain  Federal  funds,  an 
eligible  institution  has  been  created 
without  ever  having  operated 
independently  of  the  financial 
foundation  of  Federal  student  financial 
assistance.  It  is  not  uncommon  for  this 
now  free-standing  institution  to  start 
establishing  its  own  added  locations 
immediately. 

A  variation  on  the  practice  of 
conversions  from  added  location  to  free- 
standing institution  is  the  "lease- 
purchase"  arrangement.  This  practice 
involves  (a)  the  establishment  of  a  new 
location  by  an  eligible  institution, 
frequently  in  a  different  State  and 
frequently  with  an  entirely  unrelated 
curriculum,  (b)  the  operation  of  the 
location  for  two  years  under  the 
eligibility  of  the  parent,  and  (c)  the  sale 
of  the  location  (often  to  the  manager  of 
the  location)  after  the  two-year  period. 
As  in  the  case  of  an  ordinary  conversion 
to  free-standing  status,  the  new  owner 
submits  the  institution's  history  as  a 
location  of  its  former  parent  institution 
in  order  to  satisfy  the  two-year  rule.  In 
many  of  these  cases,  it  is  difficult  to 
avoid  the  inference  that  the  owner  of  the 
new  institution  has,  in  essence,  rented 
the  accreditation,  eligibility,  and 
certification  of  the  former  parent  for  a 
period  of  two  years  in  order  to  avoid  the 
two-year  rule.  The  new  institution  thus 
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It  is  apparent  to  the  Secretary  that, 
even  in  cases  where  the  abuses  are  not 
as  flagrant  as  the  example,  expansion  of 
institutions  through  the  addition  of 
locations  frequently  has  been  financed 
to  a  large  extent  through  the  availability 
of  Title  IV,  HEA  program  funds.  This 
expansion  has  all  too  often  been 
undertaken  without  either  sufficient 
capital  reserves  or  sufficient  and 
adequate  personnel  to  provide  an 
acceptable  level  of  training  and  to 
administer  properly  the  Title  IV,  HEA 
programs. 

In  addition  to  their  use  for 
unrestricted  expansion,  additional 
locations  are  also  a  device  for 
circumventing  the  two-year  rule  in  the 
creation  of  new  eligible  institutions. 
Often,  after  a  location  has  been  in 
existence  for  two  years,  it  separates 
from  its  parent  and  obtains 
accreditation,  eligibility,  and 
certification  as  a  free-standing 
institution.  In  purported  satisfaction  of 
the  two-year  rule,  the  newly  established 
free-standing  institution  relies  on  its 
experience  in  its  prior  status  as  a 
subordinate  location  of  an  eligible 
institution.  Thus,  despite  the  objectives 
of  the  two-year  rule  to  ensure  the 
capacity  of  an  institution  to  operate 
independently  of  Federal  funds  and  to 
ensure  that  the  institution  is  not  created 
primarily  to  obtain  Federal  funds,  an 
eligible  institution  has  been  created 
without  ever  having  operated 
independently  of  the  financial 
foundation  of  Federal  student  financial 
assistance.  It  is  not  uncommon  for  this 
now  free-standing  institution  to  start 
establishing  its  own  added  locations 
immediately. 

A  variation  on  the  practice  of 
conversions  from  added  location  to  free- 
standing institution  is  the  "lease- 
purchase"  arrangement.  This  practice 
involves  (a)  the  establishment  of  a  new 
location  by  an  eligible  institution, 
frequently  in  a  different  State  and 
frequently  with  an  entirely  unrelated 
curriculum,  (b)  the  operation  of  the 
location  for  two  years  under  the 
eligibility  of  the  parent,  and  (c)  the  sale 
of  the  location  (often  to  the  manager  of 
the  location)  after  the  two-year  period. 
As  in  the  case  of  an  ordinary  conversion 
to  free-standing  status,  the  new  owner 
submits  the  institution's  history  as  a 
location  of  its  former  parent  institution 
in  order  to  satisfy  the  two-year  rule.  In 
many  of  these  cases,  it  is  difficult  to 
avoid  the  inference  that  the  owner  of  the 
new  institution  has,  in  essence,  rented 
the  accreditation,  eligibility,  and 
certification  of  the  former  parent  for  a 
period  of  two  years  in  order  to  avoid  the 
two-year  rule.  The  new  institution  thus 


I  has  gained  access  to  Title  IV,  HEA 
!  program  funds  without  ever  having  had 
to  prove  its  viability  in  the  absence  of 
I  the  financial  underpinning  provided  by 
I  those  funds. 

Description  of  Proposed  Changes 

The  Secretary  is  proposing  to  amend 
the  Institutional  Eligibility  regulations 
by  amending  §  §  600.5,  600.6,  and  600.7, 
and  by  adding  a  new  §  600.12.  Under 
these  changes,  each  location  that  a 
proprietary  institution  of  higher 
education,  a  postsecondary  vocational 
institution,  or  a  vocational  school  seeks 
to  add  to  the  locations  included  within 
the  Secretary's  designation  of  eligibility 
for  that  institution,  must  satisfy  the  two- 
year  rule  as  a  location  of  that  eligible 
institution  unless  (a)  that  location 
provides  no  more  than  50  percent  of  the 
instructional  time  of  an  eligible  program 
(the  remainder  of  the  program  being 
provided  at  a  location  that  is  included  in 
the  institutional  eligibility  notice  issued 
by  the  Secretary),  (b)  that  location  is 
established  solely  to  complete  the 
training  of  students  who  had  been 
enrolled  at  a  school  that  had  closed,  or 
(c)  that  location  is  part  of  an  institution 
of  higher  education  under  §  600.4  that  in 
the  case  of  a  postsecondary  vocational 
institution,  has  existed — either  at  that 
location  or  at  another  location — for  at 
least  two  years.  Also  under  these 
changes,  any  location  of  an  eligible 
institution  that  seeks  to  become  an 
eligible  institution  in  its  own  right  must 
satisfy  the  two-year  rule  as  an 
independent,  free-standing,  institution, 
even  if  that  location  had  been  part  of  the 
eligible  institution  for  two  or  more 
years,  unless  that  location  (i)  was  part 
of  an  institution  of  higher  education 
under  §  600.4  that  has  existed— either  at 
that  location  or  at  another  location — for 
at  least  two  years,  and  (ii)  continues  to 
be  part  of  an  institution  of  higher 
education.  This  exception  means  that 
the  new  location  must  qualify  as  both  an 
institution  of  higher  education  under 
§  600.4  and  a  postsecondary  vocational 
institution. 

An  institution  that  provides 
postsecondary  vocational  training,  such 
as  a  junior  or  community  college,  may 
qualify  as  both  an  "institution  of  higher 
education"  under  %  600.4  and  a 
"postsecondary  vocational  institution" 
under  S  600.6.  because  the  HEA 
statutory  definitions  of  the  two  types  cf 
institutions,  with  two  exceptions,  are 
virtually  identical.  One  exception 
involves  the  length  of  the  vocational 
program  offered.  Thus,  the  former  type 
of  institution  offers  long-term 
postsecondary  vocational  training 
programs  of  at  least  one  year  in  length, 
while  the  latter  type  of  institution  offers 


short-term  postsecondary  vocational 
training  programs  of  between  six 
months  and  one  year  in  length. 

The  other  exception  involves  the  point 
in  time  when  an  institution  may  qualify 
as  an  eligible  institution  of  higher 
education  or  an  eligible  postsecondary 
vocational  institution.  An  educ^onal 
institution  may  qualify  as  the  former 
once  it  begins  to  provide  postsecondary 
training,  while  an  institution  must  have 
been  providing  vocational  training  for  at 
least  two  years  before  it  can  qualify  as 
the  latter.  Compare  section  1201  (a)  of 
the  HEA  (20  U.S.C.  1141(a))  with  secUon 
481(c)(3)  of  the  HEA  (20  U.S.C.  1088(c)). 
However,  in  those  cases  where  an 
institution  of  higher  education  elects  to 
provide  short-term  training  programs 
eligible  under  the  "postsecondary 
vocational  institution"  definition,  and 
thus  falls  within  both  statutory 
definitions,  the  applicability  of  the 
statutory  2-year  rule  is  ambiguous. 
Accordingly,  the  Secretary  must 
harmonize  those  provisions  to  best 
effect  Congress'  purposes.  As  indicated 
above,  the  purpose  of  the  2-year  rule  is 
addressed  to  the  viability  of  the 
educational  institution,  not  merely  to 
specific  academic  programs  of  a 
specified  length.  The  Secretary  has 
interpreted  the  2-year  rule  to  be  satisfied 
if  a  postsecondary  vocational  program  is 
part  of  an  institution  of  higher  education 
that  has  existed  for  two  years,  either  at 
the  same  or  a  different  location. 

The  Secretary  believes  that  this 
approach  carries  out  the  principal 
objectives  of  the  two-year  rule,  as 
described  above.  As  a  practical  matter, 
currently,  an  educational  institution, 
such  as  a  junior  or  community  college, 
that  qualifies  as  both  ty^ies  of 
institutions  does  not  create  a  separate 
component  within  the  institution  to  offer 
short-term  training  programs  merely 
because  those  programs  qualify  the 
institution  as  a  postsecondary 
vocational  institution,  as  opposed  to  an 
institution  of  higher  education.  Nor  does 
the  institution  establish  different 
enrollment  standards  for  such  programs 
or  separate  faculty  for  such  programs. 
Consequently,  the  dual  categorization  of 
such  an  institution  under  the  HEA 
based  upon  the  long  term  or  short  term 
nature  of  the  programs  it  offers,  would 
be  artificial.  Moreover,  the  Secretary 
has  no  evidence  that  abuses  of  the  two- 
year  rule  have  occurred  among  these 
institutions. 

As  noted  above,  if  such  an 
educational  institution  offers  both  short- 
term  and  long-term  vocational  training 
programs  at  a  new  location,  the  long- 
term  program  immediately  becomes 
eligible  to  participate  in  the  Title  IV, 


HEA  Programs.  The  Secretary  believes 
that,  to  the  extent  possible,  the  same 
result  should  apply  with  regard  to  the 
short-term  program  in  terms  of  initial 
institutional  eligibility  and  the  eligibility 
of  new  locations. 

To  produce  this  result,  the  Secretary 
has  proposed  that  an  educational 
institution  may  satisfy  the  two-year  rule 
for  a  postsecondary  vocational 
institution  if  that  institution  also 
qualifies  as  an  eligible  institution  of 
higher  education,  and  has  qualified  as 
an  eligible  institution  of  higher 
education  during  the  24  months 
preceding  the  date  of  application  for 
eligibility  as  a  postsecondary  vocational 
institution.  With  regard  to  initial 
eligibility,  these  proposed  regulations 
are  contained  in  S  e00.6(b)(2).  With 
regard  to  the  eligibility  of  new  locations, 
these  proposed  regulations  are 
contained  in  S  e00.12(b](l). 

An  educational  institution  may  also 
qualify  as  both  an  institution  of  higher 
education  and  vocational  school  under 
the  Guaranteed  Student  Loan  Programs. 
Under  section  435(c)  of  the  HEA.  in 
order  to  qualify  as  an  eligible  vocational 
school,  an  educational  institution  must 
have  been  in  existence  for  two  years,  or 
be  "specially  accredited  by  the 
Secretary"  as  having  met  die  other 
definitional  elements  of  a  vocational 
school.  The  Secretary  proposes  to 
amend  §  600.7  to  provide  that  the 
Secretary  will  specially  accredit  an 
educational  institution  as  a  vocational 
school,  if  the  institution  qualifies  as  an 
institution  of  higher  education  under 
S  600.4  and  satisfies  all  the  elements  of 
the  definition  of  a  vocational  school, 
other  than  having  been  In  existence  for 
two  years.  This  proposal  reflects  the 
Secretary's  judgment  that  the  2-year  rule 
is  unnecessary,  for  the  reasons 
described  above,  if  a  vocational  school 
is  part  of  an  institution  of  higher 
education,  and  that  special  accreditation 
is  warranted  in  these  cases.  With  regard 
to  initial  eligibility  of  a  vocational 
school,  these  proposed  regulations  are 
contained  in  J  J  600.7(b)(2)  and  600.7(d). 
With  regard  to  the  eligibility  of  new 
locations,  these  proposed  regulations 
are  contained  in  S  600.12(b)(1). 

The  Secretary  requests  comments  on 
these  provisions,  including  any 
alternative  approaches  to  addressing 
abuses  of  the  2-year  requirement. 

The  Secretary  also  proposes  to  amend 
§  600.32  by  deleting  paragraphs  (c)  and 
(d),  which  are  subsumed  by  §  60ai2.  by 
revising  paragraph  (b)  accordingly,  and 
by  re-designating  paragraph  (e)  as 
paragraph  (c). 

In  addition,  the  Secretary  proposes  to 
amend  i  668.12  of  the  Student 


63576  Federal  Register  /  Vol.  56.  No.  233  /  Wednesday.  December  4.  1991  /  Proposed  Rules 


Assistance  General  Provisions 
regulations  by  adding  a  new  paragraph 
(f)-  Under  this  new  paragraph  the 
institution's  program  participation 
agreement  (under  which  the  institution 
participates  in  the  Title  IV,  HEA 
programs)  would  automatically 
terminate  with  regard  to  a  location  if 
and  when  that  location  ceases  to  be  a 
part  of  the  eligible  institution.  This 
change  is  needed  because  of  the 
proposed  addition  of  new  §  600.12. 

Institutions  Affected  by  These  Proposed 
Regulations 

These  proposed  regulations  would 
apply  to  any  institution  that  is  or  seeks 
to  become  eligible  as  a  proprietary 
institution  of  higher  education,  a 
postsecondary  vocational  institution,  or 
a  vocational  school. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  that  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  affected  by  these 
proposed  regulations  are  small 
institutions  of  postsecondary  education. 
Although  the  proposed  regulations 
would  inhibit  expansion  financed  by 
access  to  Title  IV,  HEA  program  funds, 
the  regulations  would  not  deny  existing 
eligible  institutions  (including  their 
existing  additional  locations)  access  to 
those  Federal  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  600.5.  600.8,  600.7,  600.30  and 
600.31  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Annual  public  reporting  burden  for 
this  collection  of  information  is  expected 
to  average  one-quarter  hour  per 
response  for  100  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 


room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3030,  Regional  Office  Building  3,  7th  and 
D  Streets,  SW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4.00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays.  To  assist 
the  Department  in  complying  with  the 
specific  requirements  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  34  CFR  Part  600 

Administrative  practice  and 
procedure.  College  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  record-keeping 
requirements.  Student  aid. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs— education.  Loan  programs — 
education.  Reporting  and  record-keeping 
requirements.  Student  aid. 

Dated:  November  27. 1991. 
Lamar  Alexander 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Educational 
Opportunity  Grant  Program;  84.032 
Guaranteed  Student  Loan  Program;  84.032 
PLUS  Program;  84:032  Supplemental  Loans  for 
Students  Program;  84.033  College  Work-Study 
Program;  84.038  Perkins  Loan  Program;  84.226 
Income  Contingent  Loan  Program;  84.063  Pell 
Grant  Program:  84.069  State  Student  Incentive 
Grant  Program;  84.185  Robert.  C.  Byrd  Honors 
Scholarship  Program) 

The  Secretary  proposes  to  amend 
parts  600  and  668  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  600-INSTITUTIONAL 
ELIGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authdnty  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088. 1094.  and 
1141,  unless  otherwise  noted. 

2.  Section  600.5  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(7):  by  redesignating  paragraph  (b)  as 
paragraph  (c);  by  removing  the  cross- 
reference  "(b)(1)"  in  redesignated 
paragraph  (c)(2)  and  adding,  in  its  place, 
"(c)(1)";  and  by  adding  a  new  paragraph 
(b)  to  read  as  follows: 

§  600.5    Proprietary  Institution  of  higtier 
education. 

***** 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  Secretary 
considers  an  institution  to  have  been  in 
existence  for  two  years  only  if  it  has 
been  legally  authorized  to  provide,  and 
has  provided,  during  the  24  months 
(except  for  normal  vacation  periods) 
preceding  the  date  of  application  for 
eligibility,  a  continuous  training  program 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation. 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 
requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary  does 
not  count  any  period  during  which  the 
applicant  institution  was  a  part  of 
another  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 

school. 

*        *        *        *        •  ' 

3.  Section  600.6  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(6);  by  redesignating  paragraph  (b)  as 
paragraph  (c);  by  removing  the  cross- 
reference  "(b)(1)"  in  redesignated 
paragraph  (c)(2)  and  adding,  in  its  place, 
"(c)(1)";  and  by  adding  a  new  paragraph 
(b)  to  read  as  follows: 

§  600.6    Postsecondary  vocational 
institution. 

***** 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  Secretary 
considers  an  institution  to  have  been  in 
existence  for  two  years  only  if  it  has 
been  legally  authorized  to  provide,  and 
has  provided,  during  the  24  months 
(except  for  normal  vacation  periods) 
preceding  the  date  of  application  for 
eligibility,  a  continuous  training  program 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation. 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 
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PART  600-INSTITUTIONAL 
ELIGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1094,  and 
1141,  unless  otherwise  noted. 

2.  Section  600.5  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(7);  by  redesignating  paragraph  (b)  as 
paragraph  (c);  by  removing  the  cross- 
reference  "(b)(1)"  in  redesignated 
paragraph  (c)(2)  and  adding,  in  its  place, 
"(c)(1)";  and  by  adding  a  new  paragraph 
(b)  to  read  as  follows: 

§  600.5    Proprietary  Institution  of  higher 
education. 

***** 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  Secretary 
considers  an  institution  to  have  been  in 
existence  for  two  years  only  if  it  has 
been  legally  authorized  to  provide,  and 
has  provided,  during  the  24  months 
(except  for  normal  vacation  periods) 
preceding  the  date  of  application  for 
eligibility,  a  continuous  training  program 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation. 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 
requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary  does 
not  count  any  period  during  which  the 
apphcant  institution  was  a  part  of 
another  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 

school. 

*  «        •        *        • 

3.  Section  600.6  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(6);  by  redesignating  paragraph  (b)  as 
paragraph  (c);  by  removing  the  cross- 
reference  "(b)(1)"  in  redesignated 
paragraph  (c)(2)  and  adding,  in  its  place, 
"(c)(1)";  and  by  adding  a  new  paragraph 
(b)  to  read  as  follows: 

§  600.6    Postsecondary  vocational 
Institution. 

*  «        •        *        * 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  Secretary 
considers  an  institution  to  have  been  in 
existence  for  two  years  only  if  it  has 
been  legally  authorized  to  provide,  and 
has  provided,  during  the  24  months 
(except  for  normal  vacation  periods) 
preceding  the  date  of  application  for 
eligibility,  a  continuous  training  program 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation. 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 


requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary — 

(i)  Counts  any  period  during  which  the 
applicant  institution  qualified  as  an 
eligible  institution  of  higher  education; 

(ii)  Counts  any  period  during  which 
the  applicant  institution  was  part  of 
another  eligible  institution  of  higher 
education,  provided  that  the  applicant 
institution  continues  to  be  part  of  an 
eligible  institution  of  higher  education; 
and 

(iii)  Does  not  count  any  period  during 
jvhich  the  applicant  institution  was  a 
part  of  another  eligible  proprietary 
institution  of  higher  education, 
postsecondary  vocational  institution,  or 
vocational  school. 
***** 

4.  Section  600.7  is  amended  by 
revising  the  phrase  "Has  been 
specifically  determined  by  the 
Secretary"  in  paragraph  (a)(5)(ii)  to  read 
"Has  been  specially  accredited  by  the 
Secretary";  by  redesignating  paragraph 
(b)  as  paragraph  (b)(1);  and  by  adding  a 
new  paragraph  (b)(2)  and  a  new 
paragraph  (d)  to  read  as  follows: 

§600.7    Vocational  school. 

•  *  •  *  * 

(b)**" 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 
requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary  does 
not  count  any  period  during  which  the 
applicant  institution  was  a  part  of 
another  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 
school. 
***** 

(d)  Under  S  600.7(a)(5)(ii),  the 
Secretary  specifically  determines  that  a 
school  qualifies  as  an  eligible  location  of 
a  vocational  school,  despite  not  having 
been  in  existence  for  two  years,  only  if 
the  school  also  qualifies  as  an 
accredited,  eligible  institution  of  higher 
education. 

5.  Section  600.12  is  added  to  read  as 
follows: 

§  600.12    Providing  education  or  training  at 
locations  not  included  within  tha 
Secretary's  eltgibitity  designation. 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  an  educational 
institution  that  has  been  designated  as 
an  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 
school  provides  education  or  training  at 
a  location  that  is  not  included  within  the 
Secretary's  eligibility  designation  for 
that  institution,  the  Secretary  does  not 
consider  that  location  to  be  part  of  the 
eligible  proprietary  institution  of  higher 


education,  postsecondary  vocational 
institution,  or  vocational  school  until 
that  location  has  been  in  existence  for  at 
least  two  years  as  part  of  that 
educational  institution. 

(2)  The  Secretary  considers  a  location 
to  have  been  in  existence  for  at  least 
two  years  only  if  the  institution  has 
been  legally  authorized  to  provide,  and 
has  provided,  at  that  location,  during  the 
24  months  (except  for  normal  vacation 
periods)  preceding  the  date  of  the 
application  for  a  designation  of 
eligibility  for  that  location,  a  continuous 
training  program  to  prepare  students  for 
gainful  employment  in  a  recognized 
occupation. 

(b)  If  an  educational  institution  that 
has  been  designated  by  the  Secretary  as 
an  eligible  proprietary  institution  of 
higher  education,  postsecondary 
vocational  institution,  or  vocational 
school  provides  education  or  training  at 
a  location  that  is  not  included  within  the 
Secretary's  eligibility  designation  for 
that  institution,  the  Secretary  considers 
that  location  to  be  part  of  the  eligible 
proprietary  institution  of  higher 
education,  postsecondary  vocational 
institution,  or  vocational  school  if — 

(1)  That  location  is  also  a  part  of  an 
eligible  institution  of  higher  education, 
and  the  institution  of  higher  education 
has  provided  postsecondary  education 
or  training  at  any  location  during  the  24 
months  (except  for  normal  vacation 
periods)  preceding  the  date  of 
application  for  eligibility  of  that    ' 
location; 

(2)(i)  The  education  or  training 
provided  at  the  new  location  does  not 
include  more  than  50  percent  of  the 
instructional  time  of  any  eligible 
program,  as  defined  in  34  CFR  S  669.8; 
and 

(ii)  The  balance  of  any  eligible 
program  of  which  a  portion  of  the 
education  or  training  is  provided  at  the 
new  location  is  provided  by  the  eligible 
institution  at  a  location  or  locations 
included  within  the  Secretary's 
designation  of  eligibility  for  that 
institution;  or 

(3)(i)  The  institution  provides 
education  or  training  at  the  new 
location — 

(A)  Solely  to  students  enrolled  in  an 
eligible  program,  as  defined  in  34  CFR 
668.8,  at  another  eligible  institution  that 
has  terminated  teaching  activities  for 
that  eligible  program  before  its 
completion;  and 

(B)  In  order  to  enable  those  students 
to  complete  their  courses  of  study  or 
substantially  similar  courses  of  study; 
and 

(ii)  The  period  of  education  or  training 
provided  at  that  location  to  any  of  those 
students  does  not  exceed  one  year. 


(Authority:  20  U.S.C.  1085. 1068) 

6.  Section  600.30  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  600.30    Institutional  cfianges  requiring 
review  by  tt>e  Secretary. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  eligible  institution 
shall  notify  the  Secretary  in  writing,  at 
an  address  specified  by  the  Secretary  in 
a  notice  published  in  the  Federal 
Register,  at  the  same  time  that  it  notifies 
its  accrediting  agency  or  association,  but 
not  later  than  10  days  after  the  change 
occurs,  of  any  change  in  the  following 
information  provided  in  the  institution's 
eligibility  application: 
***** 

7.  In  S  600.31,  paragraph  (a)  is 
amended  by  removing  the  word  "and" 
at  the  end  of  paragraph  (a)(4),  removing 
the  period  and  adding  ";  and  "  at  the 
end  of  paragraph  (a)(5),  and  adding  a 
new  paragraph  (a)(6),  to  read  as  follows: 

9  600.31    Cttange  in  ownership  resulting  In 
•  diange  of  control 

(a)  •  *  * 

(6)  If  the  institution  has  been  divided 
into  two  or  more  institutions,  all  of  the 
resulting  institutions  have  jointly 
notified  the  Secretary  in  writing  as  to 
which  one  of  the  resulting  institutions 
they  consider  to  be  the  same  institution. 

8.  In  §  600.32,  paragraphs  (c)  and  (d) 
are  deleted,  paragraph  (e)  is 
redesignated  as  paragraph  (c)  and 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  600^2    Eligibility  of  additional  locations. 
***** 

(b)  To  qualify  as  an  eligible  location, 
the  additional  location  must  satisfy  the 
applicable  requirements  of  this  section. 
§§  600.4  through  600.7,  and  $  600.12. 


PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

9.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088, 1091, 1092. 
1094,  and  1141,  unless  otherwise  noted. 

10.  Section  668.12  is  amended  by 
adding  a  new  paragraph  (f)  and  by 
revising  the  authority  citation  to  read  as 
follows: 

§  668.12    Institutional  participation 

agreement 

•        *        «        *        • 

(f)  An  institution's  participation 
agreement  automatically  terminates 
with  respect  to  any  one  of  the 
institution's  locations  on  the  date  thai 
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the  location  ceases  to  be  a  part  of  the 
eligible  institution. 

(Authority:  20  U.S.C.  1085. 1088, 1091. 1092. 
1094.  and  1141) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  230 

State  and  Private  Forestry  Assistance; 
Stewardship  Incentive  Program 

agency:  Forest  Service,  USDA. 
action:  Interim  rule  with  request  for 
comments. 


UMI 


summary:  This  interim  rule  establishes 
the  interim  procedures  for 
administration  of  the  Stewardship 
Incentive  Program,  authorized  by  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990.  The  intended  effect  is 
to  give  timely  notice  to  State  forestry 
organizations,  cooperating  agencies  and 
organizations,  and  potential  landowner 
applicants  of  the  rules  governing  this 
new  cost-share  program  and  to  enable 
the  Department  of  Agriculture  to  put  this 
new  program  into  operation  to  comply 
with  Congressional  appropriations  for 
fiscal  year  1991.  Public  comment  is 
requested  and  will  be  considered  in 
adoption  of  a  final  rule. 
DATES:  This  rule  is  effective  December  4, 
1991. 

Comments  on  the  rule  must  be 
received  in  writing  on  or  before  January 
21. 1992. 

ADDRESSES:  Send  written  comments  to 
the  Stewardship  Incentive  Program, 
Cooperative  Forestry  Staff  (3200).  Forest 
Service.  USDA,  P.O.  Box  96090. 
Washington.  DC  2009O-«090. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Mary  Carol  Koester.  Stewardship 
Incentive  Program  Specialist,  202-205- 
1381. 
SUPPUEMENTARY  INFORMATION: 

Background 

The  Stewardship  Incentive  Program 
(Program)  is  authorized  under  the 
Cooperative  Forestry  Assistance  Act 
(1978)  as  amended  by  title  XII  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (the  Act).  This 
Program  is  intended  to  encourage 
private  landowners  throughout  the 
United  States  to  manage  their  forest 
lands  for  economic,  environmental,  and 
social  benefits. 

The  establishment  of  a  State  and 
Private  Forestry  Title  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  reflects  a  renewed  recognition  of  the 
economic  and  environmental  benefits  of 
State  and  private  forestry  programs. 
Private  landowners  currently  own  55 
percent  of  the  nation's  forests;  45 
percent  of  which  are  nonindustrial. 
Private  forests  provide  much  of  the 
nation's  fish  and  wildlife  habitat. 


wetlands,  forest  recreation,  and  wood 
supply.  Moreover,  domestic  demand  for 
wood  products  and  other  forest 
resources  is  expected  to  double  over  the 
next  50  years.  In  order  to  meet  future 
demand  for  both  commodity  and  non- 
commodity  resources,  protection  and 
productivity  of  all  forest  resources  must 
be  augmented  on  private  lands. 

USDA  currently  provides  landowners 
with  various  types  of  forestry 
assistance.  The  Copperative  Forestry 
Assistance  Act  and  the  Forestry 
Incentives  Program  provide  technical, 
financial,  and  related  assistance  to  State 
forestry  organizations  and  private 
landowners.  This  assistance,  however, 
is  primarily  limited  to  timber,  insect,  and 
disease  management;  for  example,  the 
Cooperative  Forestry  Assistance  Act 
recognizes,  but  does  not  focus  on,  other 
forest  uses  such  as  fish  and  wildlife 
habitat,  recreation,  agroforestry. 
aesthetics,  and  soil  and  water  quality. 
To  meet  present  and  future  multiple 
resource  management  goals,  the 
Stewardship  Incentive  Program  includes 
a  broad  array  of  forest  uses  and  is 
intended  to  complement  and  expand 
upon  existing  forestry  assistance 
programs. 

Cooperative  Partnerships 

The  Stewardship  Incentive  Program  is 
administered  by  the  Forest  Service  of 
the  United  States  Department  of 
Agriculture  (USDA).  Section  1212  of  the 
Act.  entitled  Findings,  Purpose  and 
Policy,  states  that  the  Department  of 
Agriculture,  through  the  coordinated 
effort  of  its  agencies  with  forestry 
responsibilities,  cooperating  with  other 
Federal  agencies.  State  Foresters,  and 
State  political  subdivisions,  has  the 
expertise  and  experience  to  assist 
private  landowners  in  achieving 
individual  goals  and  public  benefits 
regarding  forestry.  This  section  further 
authorizes  the  Secretary  to  assist  in  the 
establishment  of  a  coordinated  and 
cooperative  Federal,  State,  and  local 
forest  stewardship  program  for 
management  of  the  non-Federal  forest 
lands.  Moreover,  section  1212  states  it  is 
the  policy  of  Congress  that  it  is  in  the 
national  interest  for  the  Secretary  to 
work  through  and  in  cooperation  with 
State  Foresters,  or  equivalent  State 
officials,  nongovernmental 
organizations,  and  the  private  sector  in 
implementing  Federal  programs 
affecting  non-Federal  forest  lands. 
Accordingly,  the  Forest  Service  Intends 
to  work  through  and  in  cooperation  with 
these  agencies  and  entities  in 
implementing  the  Stewardship  Incentive 
Program.  Within  each  State,  a  State 
Forest  Stewardship  Coordinating 
Committee  will  be  established  as 


required  by  the  Act.  The  Committee, 
composed  of  representatives  from  other 
USDA  agencies.  State  resource  agencies, 
private  landowners,  forest  industry, 
consulting  foresters,  and  environmental 
and  conservation  organizations,  will 
make  recommendations  to  the  State 
Forester  concerning  State  program 
policy  and  operating  procedure. 

The  Forest  Service  has  received  input 
from  several  agencies  and  organizations 
relative  to  the  development  of  program 
policy,  activities,  and  procedures.  These 
include  the  Extension  Service. 
Agricultural  Stabilization  and 
Conservation  Service,  and  Soil 
Conservation  Service. 

Section-by-Section  Analysis  of  Interim 
Rule 

The  rules  governing  Forest  Service 
procedures  for  administering  the 
Stewardship  Incentive  Program  on 
nonindustrial  private  lands  will  be 
codified  as  a  new  subpart  A  of  a  new 
part  230  of  title  36  of  the  Code  of  Federal 
Regulations.  The  following  section-by- 
section  analysis  describes  in  detail  the 
provisions  of  the  interim  rule. 

Section  230. 1    Purpose  and  Scope 

This  section  cites  the  legal  authority 
of  the  Stewardship  Incentive  Program 
and,  as  provided  in  the  Act,  states  that 
cost-share  assistance  under  the  Program 
shall  complement  rather  than  replace  or 
duplicate  existing  USDA  landowner 
assistance  programs. 

Section  230.2    Definitions 

This  section  defines  special  terms 
used  in  the  interim  rule. 

Section  230.3    National  Program 
Administration 

Paragraph  (a)  requires  the  Chief  to 
develop  and  oversee  Program  policy  and 
procedure  and  to  monitor 
implementation  of  such  policy  and 
procedure  over  the  life  of  the  Program. 
This  directs  the  Chief  to  assume  overall 
responsibility  for  Program 
administration  within  the  Forest  Service 
as  stipulated  in  the  Act. 

Paragraph  (b)  of  this  section  requires 
the  Chief  of  the  Forest  Service  to 
annually  distribute  such  cost-share 
funds  to  the  States  as  may  be  available 
following  assessment  of  public  benefits 
and  consultation  with  a  representative 
group  of  State  Foresters.  This 
consultation  is  important  since  each 
State  Forester  will  administer  the 
Program.  Paragraph  (c)  of  this  section 
cites  tree  planting,  tree  maintenance, 
and  tree  improvement  as  a  national 
priority  for  practices  receiving  cost- 
share  funds  and  allows  for  the 
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required  by  the  Act.  The  Committee, 
composed  of  representatives  from  other 
USDA  agencies.  State  resource  agencies, 
private  landowners,  forest  industry, 
consulting  foresters,  and  environmental 
and  conservation  organizations,  will 
make  recommendations  to  the  State 
Forester  concerning  State  program 
policy  and  operating  procedure. 

The  Forest  Service  has  received  input 
from  several  agencies  and  organizations 
relative  to  the  development  of  program 
policy,  activities,  and  procedures.  These 
include  the  Extension  Service, 
Agricultural  Stabilization  and 
Conservation  Service,  and  Soil 
Conservation  Service. 

Section-by-Section  Analysis  of  Interim 
Rule 

The  rules  governing  Forest  Service 
procedures  for  administering  the 
Stewardship  Incentive  Program  on 
nonindustrial  private  lands  will  be 
codified  as  a  new  subpart  A  of  a  new 
part  230  of  title  36  of  the  Code  of  Federal 
Regulations.  The  following  section-by- 
section  analysis  describes  in  detail  the 
provisions  of  the  interim  rule. 

Section  230. 1    Purpose  and  Scope 

This  section  cites  the  legal  authority 
of  the  Stewardship  Incentive  Program 
and,  as  provided  in  the  Act,  states  that 
cost-share  assistance  under  the  Program 
shall  complement  rather  than  replace  or 
duplicate  existing  USDA  landowner 
assistance  programs. 

Section  230.2    Definitions 

This  section  defines  special  terms 
used  in  the  interim  rule. 

Section  230.3    National  Program 
Administration 

Paragraph  (a)  requires  the  Chief  to 
develop  and  oversee  Program  policy  and 
procedure  and  to  monitor 
implementation  of  such  policy  and 
procedure  over  the  life  of  the  Program. 
This  directs  the  Chief  to  assume  overall 
responsibility  for  Program 
administration  within  the  Forest  Service 
as  stipulated  in  the  Act. 

Paragraph  (b)  of  this  section  requires 
the  Chief  of  the  Forest  Service  to 
annually  distribute  such  cost-share 
funds  to  the  States  as  may  be  available 
following  assessment  of  public  benefits 
and  consultation  with  a  representative 
group  of  State  Foresters.  This 
consultation  is  important  since  each 
State  Forester  will  administer  the 
Program.  Paragraph  (c)  of  this  section 
cites  tree  planting,  tree  maintenance, 
and  tree  improvement  as  a  national 
priority  for  practices  receiving  cost- 
share  funds  and  allows  for  the 


development  of  additional  national 
practice  priorities  by  the  Chief  in 
consultation  with  the  State  Foresters. 

Paragraph  (d)  requires  the  Chief  to 
review  and  determine  approval  of  State 
plans.  This  federal  level  review  and 
approval  is  necessary  to  ensure  that  the 
Program  accomplishes,  in  the  aggregate, 
national  forest  resource  enhancement 
goals  and  objectives  and  to  ensure  a 
certain  level  of  consistency  in  the 
administration  of  the  Program. 

Paragraph  (e)  requires  the  Chief  to 
annually  reevaluate  and  set  the 
percentage  of  Program  funding  to  be 
made  available  for  landowner  forest 
stewardship  j     ^  development.  Since 
landowner  foresi  stewardship  plans  are 
required  for  landowners  to  receive  cost- 
share  funds  under  the  Program,  it  is 
anticipated  the  demand  for  plan 
development  will  be  high  during  the 
initial  years  of  Program  implementation; 
however,  as  landowner  forest 
stewardship  plans  are  developed  and 
this  need  decreases  over  time,  it  is 
expected  that  the  percentage  of  Program 
funds  used  to  develop  landowner  forest 
stewardship  plans  will  also  decrease. 

Paragraph  (f]  allows  the  Chief  to  enter 
into  agreements  with  other  USDA 
agencies  to  administer  the  Program. 
While  this  authority  already  exists,  it  is 
included  in  the  rule  to  signal  that  the 
Forest  Service  intends  to  administer  the 
Program  drawing  on  the  established 
expertise  of  other  USDA  agencies.  The 
Forest  Service  may  enter  into 
agreements  with  other  USDA  agencies 
to  perform  all  or  part  of  the  following: 
Determining  participant  eligibility, 
accepting  applications  for  cost-share 
funds,  managing  accounting  ledgers, 
arranging  for  the  disbursement  of 
Federal  cost-share  payments,  and 
compiling  statistical  data  on  Program 
practices. 

Finally,  paragraph  (g)  provides  that 
the  Chief  retain  the  final  authority  to 
resolve  issues  which  may  arise  in  the 
administration  of  the  Program.  Given  the 
role  of  the  States  and  the  involvement  of 
other  agencies,  it  is  essential  to  provide 
clear  authority  in  the  rule  on  the 
resolution  of  any  issues  that  may  arise. 

Section  230.4    State  Program 
A  dministration 

This  section  directs  the  Secretary  of 
Agriculture,  in  consultation  with  the 
State  Forester,  to  establish  a  State 
Forest  Stewardship  Coordinating 
Committee  to  make  recommendations  to 
the  State  Forester  on  Program  policy 
and  procedure  in  the  States,  as  required 
by  the  Act.  Paragraph  (b)  lists  those 
matters  that  the  State  Committee  shall 
consider  and  recommend  to  the  State 
Forester  for  approval. 


Paragraph  {b)(l)  requires  the 
Committee  to  identify  and  recommend 
unique  resource  needs  and  opportunities 
found  in  the  State.  These  may  include 
reforestation,  especially  along  streams 
to  control  nonpoint  source  water 
pollution,  protection  of  critical 
watersheds,  or  the  development  of  green 
belts  to  enhance  wildlife  habitat  and  to 
increase  recreational  opportunities. 

Paragraph  [b](2]  requires  the 
Committee  to  recommend  to  the  State 
Forester  the  minimum  contiguous 
acreage  that  a  landowner  must  have  to 
participate  in  the  Program,  not  to  exceed 
25  acres.  The  intent  of  the  25-acre 
limitation  is  to  ensure  that  small 
landowners  have  reasonable 
opportunity  to  participate  in  the 
Program. 

Paragraph  (b)(3)  directs  the 
Committee  to  identify  those  nationally 
approved  practices  that  will  be  eligible 
for  cost  sharing  within  the  State.  These 
practices  should  reflect  the  State's 
specific  resource  needs  and 
opportunities  as  identified  in  paragraph 
(b)(1)  of  this  section. 

Paragraph  (b)(4)  requires  the 
Committee  to  recommend  to  the  State 
Forester  those  technical  practices  and 
specifications  that  are  needed  to 
accomplish  State  goals  and  objectives. 
Given  the  diversity  of  forest  types  and 
associated  forest  management 
techniques  required  for  successful 
implementation  of  Program  practices 
throughout  the  nation,  this  flexibility  is 
needed  to  meet  Program  goals  within 
each  State. 

Paragraph  {b)(5)  requires  the 
Committee  to  recommend  to  the  State 
Forester  cost-share  levels  for  Program 
practices  which  will  result  in  multiple 
resource  benefits.  The  flexibility  to 
establish  cost-share  levels  on  a  State- 
by-State  basis  allows  the  States  to  set 
cost-share  levels  at  a  rate  compefitive 
with  other  existing  federal  financial 
assistance  programs  and  thus  encourage 
landowners  to  consider  installation  of 
practices  deemed  important  to  the  State. 

Paragraph  (b)(6)  requires  the 
Committee  to  recommend  the  fixed  rate 
of  reimbursement  or  designated 
percentage  of  total  cost  for  practice 
components.  This  value  will  be  based  on 
prices  for  labor  and  materials  such  as 
fertilizer,  tree  shelters,  animal 
repellents,  or  artificial  nest  boxes  and 
will  be  used  to  calculate  cost-share 
payment  tothe  landowner. 

Paragraph  (b)(7)  directs  the 
Committee  to  develop  and  recommend  a 
distribution  mechanism  for  the 
allocation  of  cost-share  funds  with  the 
State.  This  allows  States  the  flexibility 
to  distribute  funds  directly  to  counties  or 


to  pool  funds  at  the  State  level  for  later 
disbursal. 

Paragraph  (b)(8)  authorizes  the  State 
Forester  to  utilize  the  expertise  of  other 
agencies  or  individuals  to  provide 
technical  assistance.  For  example,  a 
State  Fish  and  Wildlife  agency  may  be 
assigned  technical  responsibility  within 
a  state  for  Wildlife  Habitat 
Enhancement  (SIPS). 

Paragraph  (b)(9)  requires  the  State 
Forester  to  annually  establish  guidelines 
for  setting  priorities  for  approval  of 
landowner  applications.  In  establishing 
priorities,  the  State  Forester  must 
consider  landowner  objectives  in  light  of 
national  and  State  resource 
management  goals  and  opportunities. 

Paragraph  (b)(10)  requires  the 
Committee  to  recommend  to  the  State 
Forester  the  mechanisms  for  ensuring 
landowner  compliance  with  practice 
specifications.  This  provision  allows 
each  State  to  determine  a  reasonable 
and  prudent  schedule  for  inspecting 
landowner  accomplishments  and  for 
certifying  satisfactory  compliance. 

Paragraph  (b)(ll)  requires  the 
Committee  to  recommend  to  the  State 
Forester  the  mechanisms  to  monitor 
State  participation  in  the  Program.  This 
•provision  is  necessary  to  ensure  State 
Programs  are  meeting  State  goals  and 
objectives  as  identified  in  paragraph 
(b)(1). 

Paragraph  (b){12)  requires  the 
Committee  to  identify  and  report  to  the 
State  Forester  any  adjustments  in 
Program  guidelines,  administration,  or 
funding  levels  that  will  better  achieve 
Program  goals  and  objectives  within  the 
State.  Tliis  provision  allows  for  States  to 
react  to  new  information  involving 
advances  in  forest  research,  economic 
trends,  changes  in  public  values,  or 
unexpected  natural  events. 

Paragraph  (c)  of  this  section 
authorizes  the  State  Forester,  after 
giving  full  consideration  to  the 
recommendations  of  the  Committee,  to 
approve  Program  administrative 
procedures  as  set  forth  in  paragraph  (b). 
In  the  event  the  Committee  fails  to  make 
timely  recommendations,  the  State 
Forester  is  authorized  to  approve 
administrative  procedures  without 
delay.  This  provision  is  intended  only  to 
ensure  timely  administration  of  the 
Program  and  is  not  intended  to  diminish 
the  responsibility  of  the  Committee  to 
advise  the  State  Forester  on  Program 
policy  and  procedure. 

Paragraph  (d)  requires  the  State 
Forester,  in  consultation  with  the 
Committee,  to  establish  a  5-year  State 
Plan  which  provid^^Jraseline  data  on 
and  outlines  thr^fits  to  the  forest 
resources  of  the^tate  as  well  as 
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addresses  management  problems, 
opportunities,  and  objectives  associated 
with  intermingled  land  ownerships,  as 
specified  in  the  Act.  Paragraph  (d)(2) 
allows  State  Foresters  to  use  existing 
resource  inventories  and  planning  data 
in  the  development  of  the  State  plan. 

Paragraph  (e)  assigns  responsibility  to 
the  State  Forester  for  State  Program 
administration  and  monitoring,  and  for 
ensuring  landowner  compliance  with 
practice  installation  specifications  and 
maintenance  of  the  practice. 

Paragraphs  (f)  and  (g)  of  this  section 
further  provide  that  the  State  Forester 
may  request  from  the  Regional  Forester 
up  to  10  percent  of  Program  funds  to  use 
for  Program  administration  and  up  to  the 
allowable  established  percentage  of 
Program  funds  to  use  for  landowner 
forest  stewardship  plan  development. 
This  provision  is  necessary  to  ensure 
that  States  have  funding  capability  to 
adequately  implement  and  monitor  the 
Program  and  ensures  that  States  will 
have  sufficient  funds  in  the  initial  phase 
of  Program  implementation  for  the 
development  of  landowner  forest 
stewardship  plans. 

Finally,  paragraph  (h)  of  this  section 
requires  the  State  Forester  to  make 
available  for  public  inspection  all 
determinations  regarding  the  State 
Program. 

Section  230.5   Eligibility  Requirements 

Paragraph  (a)  of  this  section  makes 
clear  that  all  landowners  who  otherwise 
meet  eligibility  requirements  are  eligible 
to  participate  in  the  Program,  without 
regard  to  race,  color,  religion,  national 
origin,  age,  sex,  martial  status,  or 
handicap. 

Paragraph  (b)  provides  that  to  be 
eligible,  a  landowner  must  own  1,000 
acres  or  less  of  nonindustrial  private 
forest  land  except  where  the  State 
Forester,  with  the  conciurence  of  the 
Regional  Forester,  approves  ownership 
of  5.000  acres  or  less.  The  maximum 
landowner  acreage  requirements  are 
similar  to  those  used  in  the 
administration  of  the  Forestry  Incentive 
Program.  Although  the  average  size  of 
forest  land  holdings  differs  considerably 
among  the  geographic  regions  of  the 
country,  the  majority  of  nonindustrial 
private  forest  landowners  own  less  than 
100  acres.  The  maximum  acreage 
limitation  of  1,000  acres,  therefore, 
adequately  allows  for  broad  Program 
participation.  The  approval  of 
landowners  of  over  1,000  acres  but  less 
than  5.000  acres  will  be  based  on  the 
assessment  of  unique  environmental 
attributes  such  as  the  opportunity  to 
expand  wildlife  habitat,  manage  critical 
watersheds,  or  conduct  extensive 
reforestation. 


Paragraph  (c)  provides  that  minimum 
contiguous  acreage  limits  will  be  set  by 
each  State  Forester,  but  that  no  State 
may  set  a  minimum  contiguous  acreage 
higher  than  25  acres.  As  previously 
"  noted,  the  25-acre  limitation  ensures 
that  landowners  of  small  woodlots  will 
be  eligible  for  participation  in  the 
Program.  This  section  further  stipulates 
that  a  landowner  must  agree  to  manage 
nonindustrial  private  forest  land  under  a 
landowner  forest  stewardship  plan  and 
must  maintain  Program  practices  for  10 
years  unless  otherwise  specified  by  the 
Chief.  This  is  a  requirement  of  the  Act 
and  included  in  the  rule  to  ensure  that 
landowners  are  aware  of  all  the 
statutory  requirements  governing 
Program  participation. 

Section  230.6    Landowner  Forest 
Stewardship  Plan 

Paragraphs  (a)  and  (b)  of  this  section 
require  a  landowner  to  have  an 
approved  landowner  forest  stewardship 
plan,  which  will  remain  in  effect  for  10 
years,  prior  to  receiving  approval  for 
other  Program  practices.  The  landowner 
forest  stewardship  plan  is  intended  to 
reflect  the  long-term  management 
objectives  of  the  landowner  and  should 
cover  a  planning  horizon  comparable  to 
the  life  span  of  approved  practices. 

Paragraph  (c)  of  this  section 
authorizes  the  Service  Representative  to 
determine  whether  an  existing 
landowner  management  plan  meets  or 
can  be  amended  to  meet  the 
requirements  of  a  landowner  forest 
stewardship  plan.  This  provision  allows 
landowners  to  utilize  and  expand  upon 
existing  resource  management  plans, 
inventories,  and  surveys  and  to  avoid 
unnecessary  and  costly  redundant 
effort. 

Finally,  paragraph  (d)  of  this  section 
states  that  if  the  landowner  sells  or 
otherwise  conveys  land  covered  by  a 
plan,  the  new  lando%vner  may  agree  to 
adopt  the  plan,  whereupon  such  plan 
may  be  used  to  obtain  approval  of  new 
Program  practices.  However,  if  the  new 
landowner  does  not  adopt  the  plan,  the 
new  landowner  cannot  obtain  approval 
of  new  Program  practices  without 
preparation  and  approval  of  a  new 
landowner  forest  stewardship  plan.  This 
provision  provides  flexibility  and  choice 
to  new  landowners  while  ensuring 
compliance  with  the  basic  requirement 
of  the  Act  that  all  participants  must 
have  an  approved  landowner  forest 
stewardship  plan. 

Section  230. 7    Program  Practices 

This  section  authorizes  nine  national 
Program  practices  as  required  by  the 
Act  for  which  cost  sharing  is  available, 
including  landowner  forest  stewardship 


plan  development;  reforestation  and 
afforestation;  forest  and  agroforest 
improvement;  windbreak  and  hedgerow 
establishment,  maintenance,  and 
renovation:  soil,  water,  riparian,  and 
wetland  protection  and  improvement; 
fish  and  wildlife  habitat  enhancement; 
and  forest  recreation  enhancement.  This 
section  further  stipulates  that  all 
practices  must  be  carried  out  in 
accordance  with  existing  laws  and 
regulations  and  gives  notice  that  anyone 
who  carries  out  practices  under  the 
Program  is  responsible  for  obtaining 
appropriate  and  necessary  legal 
documents. 

Section  230.8    Application  and 
Approval 

Paragraph  (a)  of  this  section  instructs 
landowners  who  wish  to  participate  in 
the  Program  to  contact  the  local  office  of 
the  State  Forester.  The  State  Forester,  or 
designee,  will  provide  the  landowner 
with  the  information  necessary  to  make 
application  for  the  Program. 

Paragraph  (b)  of  this  section  requires 
the  State  Forester,  or  designee,  to  make 
the  landowner  eligibility  determinations 
and  to  approve  Program  practices.  This 
process  recognizes  the  broad  authority 
and  responsibility  of  the  State  Forester 
to  administer  the  Program  within  the 
State. 

Paragraph  (c)  cites  the  criteria  upon 
which  Program  practices  will  be 
approved  by  the  State  Forester  or  such 
official  as  the  State  Forester  may 
delegate.  These  criteria  include 
verification  of  an  approved  forest 
stewardship  plan,  a  determination  of 
whether  the  practice  is  needed  and 
feasible,  and  a  determination  that  the 
practice  is  consistent  with  State  funding 
priorities. 

Paragraph  (d)  makes  clear  that 
applications  will  not  be  approved  unless 
cost-share  funds  are  available.  This 
provision  is  necessary  to  avoid  making 
future  funding  obligations  that  cannot 
later  be  honored  due  to  lack  of  sufficient 
funds.  This  paragraph  also  makes  clear 
that  approval  by  the  State  Forester  or 
designee  constitutes  agreement  between 
the  landowner  and  the  United  States  to 
cost-share  approved  practices  upon 
acceptable  performance. 

Paragraph  (e)  of  this  section  requires 
that  upon  approval  of  practices,  the 
Service  Representative  will  prepare  a 
practice  project  outline  which  describes 
the  mandatory  requirements  of  practice 
establishment  and  maintenance.  The 
project  outline  will  become  incorporated 
in  the  landowner's  forest  stewardship 
plan  and  will  constitute  the  basis  for 
certification  of  practice  completion.  This 
project  outline  prepared  by  a  Service 


December  4. 1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  233  /  Wednesday,  December  4, 1991  /  Rules  and  Regulations         63583 


that  minimum 
I  will  be  set  by 
hat  no  State 
guous  acreage 
jreviously 
ion  ensures 
woodlots  will 
on  in  the 
Iher  stipulates 
;ree  to  manage 
3st  land  under  a 
dship  plan  and 
iractices  for  10 
pecified  by  the 
ent  of  the  Act 
[0  ensure  that 
[all  the 
overning 

er  Forest 

of  this  section 

ave  an 

est  stewardship 

in  effect  for  10 

approval  for 

The  landowner 

is  intended  to 

lagement 

Tier  and  should 

I  comparable  to 

i  practices. 

ection 

epresentative  to 

(isting 

plan  meets  or 

;the 

wner  forest 

)rovi8ion  allows 

d  expand  upon 

;ement  plans, 

I  and  to  avoid 

redundant 

of  this  section 
rner  sells  or 
covered  by  a 
T  may  agree  to 
ton  such  plan 
pproval  of  new 
ever,  if  the  new 
>pt  the  plan,  the 
obtain  approval 
;s  without 
al  of  a  new 
rdship  plan.  This 
bility  and  choice 
le  ensuring 
sic  requirement 
;ipants  must 
jwner  forest 


'  Practices 

es  nine  national 
quired  by  the 
ing  is  available, 
rest  stewardship 


plan  development;  reforestation  and 
afforestation;  forest  and  agroforest 
improvement;  windbreak  and  hedgerow 
establishment,  maintenance,  and 
renovation:  soil,  water,  riparian,  and 
wetland  protection  and  improvement; 
fish  and  wildlife  habitat  enhancement; 
and  forest  recreation  enhancement.  This 
section  further  stipulates  that  all 
practices  must  be  carried  out  in 
accordance  with  existing  laws  and 
regulations  and  gives  notice  that  anyone 
who  carries  out  practices  under  the 
Program  is  responsible  for  obtaining 
appropriate  and  necessary  legal 
documents. 


Section  230.8    Application  and 
Approval 

Paragraph  (a)  of  this  section  instructs 
landowners  who  wish  to  participate  in 
the  Program  to  contact  the  local  office  of 
the  State  Forester.  The  State  Forester,  or 
designee,  will  provide  the  landowner 
with  the  information  necessary  to  make 
application  for  the  Program. 

Paragraph  (b)  of  this  section  requires 
the  State  Forester,  or  designee,  to  make 
the  landowner  eligibility  determinations 
and  to  approve  Program  practices.  This 
process  recognizes  the  broad  authority 
and  responsibihty  of  the  State  Forester 
to  administer  the  Program  within  the 
State. 

Paragraph  (c)  cites  the  criteria  upon 
which  Program  practices  will  be 
approved  by  the  State  Forester  or  such 
official  as  the  State  Forester  may 
delegate.  These  criteria  include 
verification  of  an  approved  forest 
stewardship  plan,  a  determination  of 
whether  the  practice  is  needed  and 
feasible,  and  a  determination  that  the 
practice  is  consistent  with  State  funding 
priorities. 

Paragraph  (d)  makes  clear  that 
applications  will  not  be  approved  unless 
cost-share  funds  are  available.  This 
provision  is  necessary  to  avoid  making 
future  funding  obligations  that  cannot 
later  be  honored  due  to  lack  of  sufficient 
funds.  This  paragraph  also  makes  clear 
that  approval  by  the  State  Forester  or 
designee  constitutes  agreement  between 
the  landowner  and  the  United  States  to 
cost-share  approved  practices  upon 
acceptable  performance. 

Paragraph  (e)  of  this  section  requires 
that  upon  approval  of  practices,  the 
Service  Representative  will  prepare  a 
practice  project  outline  which  describes 
the  mandatory  requirements  of  practice 
establishment  and  maintenance.  The 
project  outline  will  become  incorporated 
in  the  landowner's  forest  stewardship 
plan  and  will  constitute  the  basis  for 
certification  of  practice  completion.  This 
project  outline  prepared  by  a  Service 


Representative  is  critical  to  ensure  the 
technical  adequacy  of  the  conservation 
measures  to  be  undertaken. 

Section  230.9    Payment  to  Landowners 

This  section  cites  the  conditions  under 
which  cost-share  payments  will  be  made 
to  the  landowner.  These  provisions  are 
similar  to  the  rules  governing  the 
Forestry  Incentives  Program  and  the 
Agricultural  Conservation  Program  (7 
CFR  part  701)  and  provide  prudent 
business  practices  to  protect  the  United 
States  government. 

Paragraph  (a)  of  this  section  requires 
the  landowner  to  install  a  practice 
within  eighteen  months  of  approval  of 
such  practice  unless  factors  beyond  the 
control  of  the  landowner  prevent  this,  in 
which  case,  the  Service  Representative 
may  grant  an  additional  six  month 
extension  for  completion  of  the  practice. 

Paragraph  (b)  makes  clear  that  cost- 
share  payment  to  the  la<ndowner  is  not 
made  until  the  Service  Representative 
certifies  the  practice  has  been 
completed  in  accordance  with 
specifications  agreed  to.  This  section 
further  states  the  Service  Representative 
shall  have  the  right  of  access  to  the 
landowner's  property  to  inspect 
practices  for  the  duration  of  the  practice 
maintenance  period. 

Paragraph  (c)  of  this  section  prohibits 
payment  in  excess  of  $10,000  to  any  one 
landowner  in  any  fiscal  year.  This 
payment  limitation  is  estabUshed  to 
ensure  that  the  Program  benefits  a  large 
number  of  landowners. 

Paragraph  (c)(l]  states  that  a  husband 
and  wife  holding  joint  ownership  of  non- 
industrial  private  forest  land  will  be 
treated  as  a  single  landowner  and 
subject  to  the  maximum  payment 
authorized  by  this  rule.  This  is 
consistent  with  other  treatment  of 
common  ownership  as  it  applies  to 
payment  limitation  under  the  Program. 

Paragraph  (c)(2)  states  that  any 
number  of  individuals  holding  common 
ownership  of  nonindustrial  private 
forest  land  will  be  treated  as  a  single 
landowner  and  subject  to  the  maximum 
payment  authorized  by  this  rule.  This 
treatment  ensures  that  the  Program  not 
only  benefits  a  large  number  of 
landowners  but  that  Program  funding 
will  be  distributed  over  the  greatest 
number  of  acres. 

Paragraph  (c)(3)  prevents  any 
individual  engaged  in  an  ownership 
interest  involving  two  or  more 
individuals,  from  receiving  more  than 
the  maximum  amount  authorized  by  this 
rule.  This  paragraph  also  sets  forth  the 
basis  for  computing  partner  shares;  for 
example,  where  a  landowner  consisting 
of  a  partnership  between  two  individual 
participates  in  the  Program,  each  equal 


partner  is  eligible  to  receive  up  to  50 
percent  of  the  maximum  allowable 
payment  or  no  more  than  $5,000. 

Paragraph  (d)  of  this  section  requires 
the  State  Forester  to  set  cost-share 
levels  paid  to  landowners  at  no  more 
than  75  percent  of  the  total  cost  of 
implementing  Program  practices,  as 
required  by  the  Act.  However,  non- 
federal program  funds  and  other 
donated  assistance  may  be  used  to 
supplement  cost-share  payments,  but 
not  to  exceed  100  percent  of  the  actual 
cost  of  practice  implementation.  This 
section  further  provides  the  procedure  to 
be  followed  when  making  partial 
payment  as  well  as  making  payment 
when  a  practice  has  failed  due  to  no 
fault  of  the  landowner. 

In  order  to  protect  the  government's 
investment  in  site  preparation, 
paragraph  (b)  requires  landowners  to  re- 
establish trees  with  the  benefit  of 
additional  cost-share  funding  where 
landowners  have,  through  no  fault  of 
their  own,  been  previously  unsuccessful 
in  establishing  trees. 

Paragraph  (h)  of  this  section  provides 
for  the  recapture  of  cost-share  payments 
made  by  the  United  States  government 
to  a  landowner  if  such  landowner  sells, 
conveys  or  otherwise  loses  control  of 
lands.  Where  the  new  landowner  does 
not  agree  to  maintain  the  practice  for 
the  duration  of  the  required 
maintenance  period,  the  original 
landowner  is  liable  to  the  United  States 
government  for  the  full  value  of  cost- 
share  payments. 

Paragraph  (j)  of  this  section  authorizes 
the  landowner  to  assign  the  cost-share 
payment,  in  whole  or  part,  to  another 
private  legal  entity.  This  permits 
landowners  to  provide  for  direct 
payment  to  contractor  or  equipment 
vendors  for  practice  installation. 

Paragraph  (j)(l)  of  this  section 
requires  that  payments  be  assigned  only 
for  those  costs  directly  related  to 
establishing  a  Program  practice. 

Paragraph  (j)(2)  of  this  section 
prohibits  the  assignment  of  a  Program 
payment  to  pay  or  secure  any 
preexisting  debt.  This  provision  protects 
landowners  from  forfeiting  payments 
due  to  outstanding  indebtedness. 

Paragraph  (j){3)  of  this  section 
prohibits  legal  action  against  the 
Federal  government,  the  Forest  Service, 
the  Secretary  of  Agriculture,  or  any 
disbursing  agent  where  payment  is, 
made  to  the  assignor  rather  than  to  the 
assignee  or  where  payment  is  made  to 
only  one  of  several  assignees.  This 
provision  is  consistent  with  other 
Federal  conservation  programs 
regarding  assignment  of  payment  and  is 
necessary  to  protect  the  Federal 
Government,  the  Forest  Service,  the 


Secretary  of  Agriculture,  or  any 
disbursing  agent  from  claims  by 
assignees. 

Finally,  paragraph  (k)  of  this  section 
prohibits  claims  against  all  or  part  of  a 
cost-share  payment  made  under  the 
Program  arising  under  State  law  by  any 
creditor,  but  authorizes  claims  against 
all  or  part  of  a  cost-share  payment  made 
under  the  Program  by  the  United  States 
government.  This  provision  is  necessary 
to  protect  the  Federal  interest. 

Section  230.10    Prohibitions 

This  section  cites  the  provisions  fur 
which  cost-share  payment  under  the 
Program  is  not  authorized.  Paragraph  (a) 
of  this  section  provides  that  no  cost- 
share  funds  will  be  paid  for  costs 
incurred  before  approval  of  an 
application,  for  the  implementation  of  a 
practice  already  required  by  law,  and 
for  normal  repairs  or  maintenance  of  a 
practice. 

Paragraph  (b)  provides  that  no  cost- 
share  payment  will  be  made  to  a 
landowner  where  a  practice  which  has 
previously  been  installed  under  another 
assistance  program  is  re-established  on 
the  same  site  by  the  same  landowner, 
except  where  such  practices  are 
repeated  due  to  a  failure  of  a  prior 
practice  without  the  fault  of  the 
landowner.  This  provision  protects 
previous  conservation  investments 
made  by  the  United  States  government. 

Section  230. 1 1    Recapture  of  Payment 

As  required  by  the  Act,  this  section 
delineates  the  procedures  to  be  followed 
in  the  event  a  landowner  fails  to  comply 
with  the  policies  and  procedures 
outlined  in  this  interim  rule.  Paragraph 
(a)  of  this  section  requires  that  the 
United  States  government  withhold 
cost-share  funds  or  require  the 
landowner,  successor  or  assignee  to 
refund  all  or  part  of  any  payment  where 
a  scheme  or  device  has  been  used  to 
benefit  a  landowner,  successor  or 
assignee  unjustly  or  where  a  landowner, 
successor  or  assignee  has  failed  to 
n.aintain  a  practice  for  the  designated 
maintenance  period. 

Paragraph  (b)  makes  clear  that  in  the 
event  any  landowner  or  successor  takes 
any  action  or  fails  to  take  action  which 
results  in  the  destruction  or  impairment 
of  a  prescribed  practice  for  the  duration 
of  the  practice,  cost-share  funds  will  be 
withheld  or  a  recapture  of  all  or  part  of 
any  Program  payments  otherwise  due  or 
paid  will  be  secured  based  on  the  extent 
and  effect  of  destruction  and 
impairment. 

Paragraph  (c)  gives  notice  that 
penalties  or  liabilities  may  be  incuned 
by  participating  landowners  who  engage 
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in  prohibited  practices.  The  procedure* 
of  this  section  protect  the  Doited  States 
Government  from  unjust  actions  and 
will  be  monitored  and  enforced  by  the 
State  Forester. 

Section  230.12    Reconsideration 

This  section  establishes  a  procedure 
to  be  followed  in  the  event  a  landowner 
is  dissatisfied  with  a  determination  such 
as  determining  eligibility,  practice 
feasibility,  certification  of  completion  of 
a  practice,  or  any  other  determination 
made  under  the  Program.  Tlie 
landowner  may  seek  reconsideration  in 
writing  first  from  the  State  Forester  and 
then,  if  not  satisfied,  from  the  Regional 
Forester. 

Section  230.13    Information 
Requirements 

This  section  complies  with  the 
Paperwork  Reduction  Act  and  identifies 
the  information  requirements  contained 
in  the  rule,  namely,  the  State  forest 
stewardship  plan,  the  landowner  forest 
stewardship  plan,  the  assignment  of 
payment  requirements  of  the  Program, 
and  the  application  requirements  of  the 
Program  and  displays  the  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Public  Comment 

Pursuant  to  5  U.S.C.  553(bl(3){B).  it  is 
impracticable  to  provide  notice  and 
comment  prior  to  adoption  of  this  rule. 
Congress  has  directed  implementation 
of  the  Stewardship  Incentive  Program  in 
FY  1991  and  has  appropriated  funds  for 
this  purpose.  Further  delay  in  adopting 
the  rule  will  prevent  installation  of 
approved  practices  during  the  important 
fall  field  season.  Adoption  of  the  interim 
rule  permits  immediate  distribution  of 
appropriated  fimds  to  the  States  for 
Program  implementation.  The  time 
required  to  attain  public  comment  on  a 
proposed  rule,  to  consider  that  comment, 
and  to  adopt  a  final  rule  would  not 
provide  the  States  with  sufficient  time 
for  planning  and  organizing  cooperators 
to  begin  approving  work  for  the  fall. 

Moreover,  aware  of  Congressional 
funding  action,  many  producers  of  tree 
seedlings  and  other  plant  materials  have 
already  increased  their  production 
levels  and  have  stock  on  hand  for  the 
coming  planting  season.  Much  of  this 
stock  will  be  destroyed  or  disposed  of  at 
a  loss  if  planting  cannot  begin  this  fall. 
Furthermore,  nurseries  need  advance 
information  on  seedling  and  other  plant 
material  needs  at  the  earliest  possible 
date  to  plan  their  output  levels  for  the 
following  year.  Therefore,  good  cause 
exists  to  make  this  rule  effective  without 
the  benefit  of  prior  public  comment. 
However,  comments  are  invited  on  the 


interim  rule  and  will  be  considered  in 
adoption  of  a  final  rule. 

Regulatory  Impact 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  itself  will  not  have 
an  annual  effect  of  $100  million  or  more 
on  the  economy,  substantially  increase 
prices  or  costs  for  consumers,  industry, 
or  State  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  Because  the  Program  is 
national  in  scope  and  features  an  entire 
array  of  forest  resources,  it  should  have 
broad  appeal  and  elicit  widespread 
participation.  It  is  anticipated  that  much 
of  the  Program  will  be  concentrated  in 
the  Eastern  United  States  where  most  of 
the  private  forest  land  and  forest 
landowners  are  located  and  where  the 
heaviest  demands  are  placed  on  private 
forest  lands.  Limitations  on  the  size  of 
annual  payments  to  individual 
participants,  the  maximum  ownership 
size  criteria,  and  the  variety  of  approved 
program  practices  will  serve  to  ensure 
that  funds  are  well-distributed 
geographically  within  the  area  of 
heaviest  demand  and  across  business 
sectors. 

The  great  majority  of  Program 
practices  will  be  applied  to  enhance  the 
productivity  of  existing  forest  lands  and, 
to  the  extent  that  this  does  occur,  these 
practices  represent  net  additions  to, 
rather  than  the  displacement  of. 
economic  activities  associated  with 
other  lands.  Clearly,  there  will  be 
increased  activity  in  the  forestry  sector, 
including  tree  and  other  plant  material 
production,  sales,  and  distribution  and 
further  expansion  of  contractor  vendors 
for  tree  planting  and  the  installation  of 
other  conservation  practices.  Beyond 
this,  there  will  be  increased  purchases 
of  a  variety  of  supplies  and  equipment 
such  as  tree  seedlings,  fertilizer,  and 
seed  for  wildlife  covers,  which  will  be 
locally  important.  And  in  the  years 
ahead,  there  should  be  increased 
economic  activity  associated  with  the 
use  and  consumption  of  increased  forest 
products  and  greater  recreational 
attractiveness  attributable  to  the 
Program  which  will  benefit  landowners. 
State  and  local  governments  and 
economies,  and  the  general  public. 

This  interim  rule  has  been  considered 
in  light  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et.  seq.].  and  it  has  been 
determined  that  this  Program  will  not 
have  a  significant  negative  impact  on  a 
substantial  number  of  small  entities  as 


defined  by  the  Act  To  the  contrary,  the 
Program  will  create  new  economic 
activity  and  opportunities  in  rural  areas. 

This  interim  rule  has  also  been 
reviewed  for  its  possible  impacts  on 
private  property  rights  pursuant  to 
Executive  Order  12630.  and  it  has  been 
determined  that  the  Stewardship 
Incentive  Program  will  not  have  effects 
on  private  property  rights  since 
participation  in  the  Program  is  purely 
voluntary  and  consensual  on  the  part  of 
participating  landowners. 

Paperwork  Reduction  Act 

It  should  be  noted  that  the  content  of 
a  State  Forest  Stewardship  Plan  as 
required  by  §  230.4(d1.  a  Landowner 
Forest  Stewardship  Plan  as  would  be 
required  by  §  230.6.  and  the  application 
requirements  of  §  230.8,  of  this  interim 
rule  represent  new  information 
requirements  as  defined  in  5  CFR  part 
1320,  Controlling  Paperwork  Burdens  on 
the  Public.  In  accordance  with  those 
rules  and  the  Paperwork  Reduction  Act 
of  1980  as  amended  (44  U.S.C.  3507),  the 
Forest  Service  has  requested  Office  of 
Management  and  Budget  review  and 
approval  of  the  information  required. 
The  agency  estimates  that  each  State 
Forester  preparing  a  State  plan  will 
spend  an  average  of  40  hours  preparing 
and  submitting  the  plan  for  Forest 
Service  review  and  approval;  that  each 
individual  landowner  shall  spend  an 
average  of  4  hours  providing  information 
to  the  Resource  Management 
Professional  for  the  development  of  a 
Landowner  Forest  Stewardship  Plan  for 
review  and  approval  by  the  Service 
Representantive  and  that  landowners 
will  spend  an  average  of  25  minutes 
preparing  applications  for  cost-share 
funding  of  practices  under  the  rule. 

The  Office  of  Management  and  Budget 
has  approved  these  requirements  for  use 
through  February  25, 1992,  and  assigned 
them  OMB  Control  No.  0596-0120.  The 
agency  intends  to  use  several  forms  to 
administer  the  Stewardship  Incentive 
Program.  These  forms  are  modifications 
of  several  existing  approved  forms 
currently  used  in  the  administration  of 
the  Forestry  Incentives  Program  and  the 
Agricultural  Conservation  Program.  The 
new  USDA  forms  would  be  SIP-245, 
used  to  complete  an  application  for  cost- 
share  funds;  SIP  38,  used  to  assign  cost- 
share  payment  to  a  third  party;  SIP  502. 
used  to  review  payment  limitation 
requirements;  SIP  211,  used  to  appoint 
power  of  attorney;  SIP  211-1.  used  to 
appoint  power  of  attorney  for  husband 
and  wife;  and  SIP-1,  used  to  make 
preliminary  landowner  eligibility 
recommendations.  These  new  USDA 
forms  have  been  approved  for  use  and 
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defined  by  the  AcL  To  the  contrary,  the 
Program  will  create  new  economic 
activity  and  opportunities  in  rural  areas. 

This  interim  rule  has  also  been 
reviewed  for  its  possible  impacts  on 
private  property  rights  pursuant  to 
Executive  Order  12630.  and  it  has  beea 
determined  that  the  Stewardship 
Incentive  Program  will  not  have  effects 
on  private  property  rights  since 
participation  in  the  Program  is  purely 
voluntary  and  consensual  on  the  part  of 
participating  landowners. 

Paperwork  Reduction  Act 

It  should  be  noted  that  the  content  of 
a  State  Forest  Stewardship  Plan  as 
required  by  §  230.4(dl.  a  Landowner 
Forest  Stewardship  Plan  as  would  be 
required  by  §  230.6.  and  the  application 
requirements  of  §  230.8,  of  this  interim 
rule  represent  new  information 
requirements  as  defined  in  5  CFR  part 
1320,  Controlling  Paperwork  Burdens  on 
the  Public.  In  accordance  with  those 
rules  and  the  Paperwork  Reduction  Act 
of  1980  as  amended  (44  U.S.C.  3507),  the 
Forest  Service  has  requested  Office  of 
Management  and  Budget  review  and 
approval  of  the  information  required. 
The  agency  estimates  that  each  State 
Forester  preparing  a  State  plan  will 
spend  an  average  of  40  hours  preparing 
and  submitting  the  plan  for  Forest 
Service  review  and  approval;  that  each 
individual  landowner  shall  spend  an 
average  of  4  hours  providing  information 
to  the  Resource  Management 
Professional  for  the  development  of  a 
Landowner  Forest  Stewardship  Plan  for 
review  and  approval  by  the  Service 
Representantive  and  that  landowners 
will  spend  an  average  of  25  minutes 
preparing  applications  for  cost-share 
funding  of  practices  under  the  rule. 

The  Office  of  Management  and  Budget 
has  approved  these  requirements  for  use 
through  February  25, 199Z  and  assigned 
them  OMB  Control  No.  0596-0120.  The 
agency  intends  to  use  several  forms  to 
administer  the  Stewardship  Incentive 
Program.  These  forms  are  modifications 
of  several  existing  approved  forms 
currently  used  in  the  administration  of 
the  Forestry  Incentives  Program  and  the 
Agricultural  Conservation  Program.  The 
new  USDA  forms  would  be  SIP-245, 
used  to  complete  an  application  for  cost- 
share  funds;  SIP  38,  used  to  assign  cost- 
share  payment  to  a  third  party;  SIP  502. 
used  to  review  payment  limitation 
requirements;  SIP  211.  used  to  appoint 
power  of  attorney;  SIP  211-1,  used  to 
appoint  power  of  attorney  for  husband 
and  wife;  and  SIP-1,  used  to  make 
preliminary  landowner  eligibility 
recommendations.  These  new  USDA 
forms  have  been  approved  for  use  and 
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also  assigned  OMB  Control  No.  0596- 
0120. 

Reviewers  who  wish  to  comment  on 
the  information  requirements  in  this  rule 
should  submit  their  views  to  the  Forest 
Service  at  the  address  listed  earlier  in 
this  document  as  well  as  to  the: 
Forest  Service  Desk  Officer,  Office  of 

Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

Washington,  DC  20503. 

Environmental  Impact 

Based  on  environmental  analysis,  this 
interim  rule  will  not  have  a  significant 
effect  on  the  human  environment; 
therefore,  an  environmental  impact 
statement  was  not  prepared.  Copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
obtained  by  writing  or  calling  the 
persons  and  offices  listed  under  FOR 

FURTHER  INFORMATION  CONTACT. 
List  of  Subjects  in  36  CFR  Part  230 

Forests  and  forest  products.  Grant 
■jrograms — natural  resources. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Trees. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  chapter  II  of  title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  by  adding  a  new  part  230, 
consisting  of  subpart  A,  to  read  as 
follows: 

PART  23Q-STATE  AND  PRIVATE 
FORESTRY  ASSISTANCE 

Subpart  A— Stewardship  Incentive  Program 

Sec 

230.1  Purpose  and  scope. 

230.2  Definitions. 

230.3  National  program  administration. 

230.4  State  program  administration. 

230.5  Eligibility  requirements. 

230.6  Landowner  forest  stewardship  plan. 

230.7  Program  practices. 

230.8  Application  and  approval. 

230.9  Payment  to  landowners. 

230.10  Prohibitions. 

230.11  Recapture  of  payment. 

230.12  Reconsideration. 

230.13  Information  requirements. 
Authority:  16  U.S.C.  2103b,  2114. 

Subpart  A— Stewardship  Incentive 
Program 

§  230.1    Purpose  and  scope. 

(a)  The  regulations  in  this  subpart 
govern  the  operation  of  the  Stewardship 
Incentive  Program  as  provided  in 
section  6  of  the  Cooperative  Forestry 
Assistance  Act,  as  amended  by  title  XII 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (16  U.S.C.  2101,  et 
seq.].  This  subpart  sets  forth  the  rules 
and  procedures  by  which  the 
Stewardship  Incentive  Program  will  be 


administered  by  the  Forest  Service  to 
establish  forest  stewardship  practices 
on  nonindustrial  private  forest  land. 

(b)  The  cost-share  assistance 
provided  under  the  Stewardship 
Incentive  Program  shall  complement 
rather  than  replace  or  duplicate  the 
existing  Agricultural  Conservation 
Program  and  Forestry  Incentives 
Program.  Tree  planting  and 
improvement  and  other  State  priorities 
for  program  activities  and  practices 
funded  under  the  Stewardship  Incentive 
Program  shall  be  designed  to  provide 
multiple  resource  benefits  not  available 
through  other  cost-share  programs. 

§  230.2    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  mean: 

Act  means  the  Cooperative  Forestry 
Assistance  Act  as  amended  (16  U.S.C. 
2101.  et  seq). 

Assignee  means  any  person, 
corporation,  government  agency,  or 
other  legal  entity  to  whom  a  landowner 
transfers  legal  rights  to  receive  all  or 
part  of  federal  cost-share  payments. 

Chief  means  the  Chief  of  the  Forest 
Service. 

Committee  means  the  State  Forest 
Stewardship  Coordinating  Committee 
established  pursuant  to  section  19(b)(1) 
of  the  Act. 

Fiscal  year  means  the  fiscal  year  of 
the  United  States  Government  which  is 
October  1  through  September  30. 

Landowner  means  any  private 
individual,  group,  association, 
corporation,  Indian  tribe  or  gther  native 
group,  or  other  private  legal  entity, 
excluding  corporations  whose  stocks  are 
publicly  traded  or  legal  entities 
principally  engaged  in  the  production  of 
wood  products. 

Nonindustrial  private  forest  land 
means  rural  lands  with  existing  tree 
cover  or  which  are  suitable  for  growing 
trees  and  owned  by  any  landowner  as 
defined  in  this  subpart. 

Practice  means  a  stewardship  activity 
or  conservation  measure  consistent  with 
the  landowner  plan  to  accomplish  the 
landowner's  desired  management 
objectives. 

Program  means  the  Stewardship 
Incentive  Program. 

Regional  Forester  means  the  Forest 
Service  official  charged  with  the 
administration  of  a  Region  of  the 
National  Forest  System  as  described  in 
36  CFR  200.2,  except  that  with  reference 
to  the  States  covered  by  the  Eastern 
Region,  such  term  shall  mean  the  Area 
Director  for  States  and  Private  Forestry, 
Northeastern  Area  (36  CFR  200.2); 

Resource  Management  Professional 
means  any  person  who  is  recognized  by 
the  State  Forester  as  having  the 


knowledge  and  skills  to  develop 
landowner  plans  for  managing  the 
biological,  economic,  and  environmental 
interrelationship  of  forest  resources  and 
to  identify  appropriate  activities  to 
manage,  protect,  or  enhance  forest 
resources  including,  but  not  limited  to, 
an  employee  of  a  State  forestry  agency, 
other  State  resource  agency,  the  Soil 
Conservation  Service,  a  consulting 
forester,  or  wildlife  biologist. 

Service  Representative  means  a 
resource  management  professional 
designated  by  the  State  Forester  to 
perform  any  or  all  of  the  following 
technical  assistance  functions:  Review 
and  approval  of  landowner  plans, 
determination  of  need  and  feasibility  of 
practices,  establishment  of  site  specific 
practice  specifications,  certification  of 
completion  of  practices  and 
performance  of  compliance  checks 
pursuant  to  this  subpart. 

State  means  any  one  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  North  Marianas 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands  and  the  Territories  and 
possessions  of  the  United  States. 

State  Forester  means  the  employee  of 
a  State  responsible  for  administration 
and  delivery  of  forestry  and  assistance 
within  such  State. 

USDA  means  the  U.S.  Department  of 
Agriculture. 

S  230.3    Nationai  program  administratioa 

(a)  The  Chief  shall  develop  and 
oversee  all  Program  policy  and 
procedure  and  monitor  the 
implementation  of  such  policy  and 
procedure  over  the  life  of  the  Program. 

(b)  The  Chief  shall  annually  distribute 
among  the  States  such  cost-share  funds 
as  may  be  available  for  the  Program 
after  addressing  the  public  benefit 
incidental  to  such  distribution  and  after 
giving  appropriate  consideration  to  the 
following:  The  total  acreage  of 
nonindustrial  private  forest  land  in  each 
State,  the  potential  productivity  of  such 
land,  the  number  of  owners  eligible  for 
cost  sharing  in  each  State,  the  need  for 
reforestation  in  each  State,  the 
opportunities  to  enhance  nontimber 
resources  on  such  forest  lands,  and  the 
anticipated  demand  for  timber  and 
nontimber  resources  in  each  State.  In 
making  distributions  under  this 
paragraph,  the  Chief  shall  consult  with  a 
group  of  not  less  than  five  State 
Foresters  selected  by  a  majority  of  the 
State  foresters. 

(c)  Tree  planting,  tree  maintenance, 
and  tree  improvement  are  national 
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priorities  for  cost-share  practices  under 
the  Programs.  In  addition  to  these 
practices,  the  Chief,  in  consultation  with 
the  State  Foresters,  may  develop  other 
national  priorities  for  practices  to  be 
cost  shared  under  the  Program  and  shall 
communicate  such  priorities  to  guide 
administration  of  the  Program. 

(d)  The  Chief  shall  review  and 
determine  approval  of  State  plans, 
including  any  revisions  of  such  plans. 

(e)  The  Chief,  in  consultation  with  the 
State  Foresters,  shall  annually 
reevaluate  and  set  the  percentage  of 
Program  funding  to  be  made  available 
for  landowner  forest  stewardship  plan 
development  (§  230.7(a)(1)  of  this  sub- 
part). 

(f)  The  Chief  may  enter  into  such 
agreements  with  any  other  USDA 
agency  as  are  necessary  to  administer 
the  Program.  These  agreements  may 
include  provisions  authorizing  the 
collection  of  Program  participant 
information,  the  management  of 
accounting  ledgers,  and  the 
disbursement  of  payment  to 
participants. 

(g)  The  Chief  shall  retain  final 
authority  to  resolve  all  issues  which 
may  arise  in  the  administration  of  the 
Program. 

S23a4    state  program  adminlstratioa 

(a)  In  each  State  participating  in  the 
Program,  the  Secretary  of  Agriculture,  in 
consultation  with  the  State  Forester, 
shall  establish  a  State  Forest 
Stewardship  Coordinating  Committee 
whose  composition  meets  the 
requirements  of  section  19(b)  of  the  Act 
The  Committee  shall  be  chaired  by  the 
State  Forester,  or  the  designee  thereof. 

(b)  In  each  State  participating  in  the 
Program,  the  Committee  shall 
recommend  to  the  State  Forester  for 
approval: 

(1)  Stewardship  Incentive  Program 
needs  within  the  State; 

(2)  The  minimum  contiguous  acreage 
of  eligible  nonindustrial  private  forest 
land,  consistent  with  S  230.5(c)  of  this 
subpart; 

(3)  Those  nationally  approved 
practices  that  will  be  eligible  for  cost- 
share  assistance  within  the  State; 

(4)  Those  nationally  approved 
technical  practices  and  minimum 
specifications  to  be  used  in 
implementing  practices; 

(5)  The  cost-share  levels,  by  practice, 
which  will  encourage  tree  planting, 
maintenance,  and  improvement,  and 
other  high  priority  practices  within  the 
State  that  will  result  in  multiple  resource 
benefits: 

(6)  The  fixed  rate  or  reimbursement  or 
designated  percentage  of  total  cost  for 
practice  components; 


(7)  The  distribution  mechanism  for  the 
allocation  of  cost-share  funds  within  the 
State; 

(8)  The  assignment  of  technical 
responsibility,  by  type  of  Program 
practice,  to  the  appropriate  Service 
Representative; 

(9)  Guidelines  for  establishing  annual 
priorities  for  the  approval  of  landowner 
applications; 

(10)  The  mechanisms  for  ensuring 
landowner  compliance  with  practice 
specification; 

(11)  The  mechanisms  to  monitor  State 
participation  in  the  Program;  and 

(12)  Any  adjustments  in  Program 
guideline,  administration,  or  funding 
levels  to  better  achieve  Program 
objectives  within  the  State. 

(c)  The  State  Forester,  after  giving  full 
consideration  to  the  recommendations 
of  the  Committee,  shall  approve  Program 
administration  procedures  as  set  forth  in 
paragraph  (b)  of  this  section.  In  the 
event  a  Committee  fails  to  make  timely 
recommendations  with  regard  to  any 
matter  listed  in  paragraph  (b)  of  this 
section,  the  State  Forester  is  authorized 
to  approve  administrative  procedures 
for  implementing  the  Program  without 
further  delay. 

(d)  To  participate  in  the  Program,  the 
State  Forester,  in  consultation  with  the 
Committee,  shall  develop  a  State  plan 
that  shall  provide  baseline  data  on  the 
forest  resources  of  the  State;  outline 
threats  to  the  forest  resources  of  the 
State;  describe  economic  and 
environmental  opportunities  that  are 
linked  with  the  forest  resources  of  the 
State;  address  management  problems, 
opportunities,  and  objectives  associated 
with  intermingled  Federal.  State,  and 
private  land  ownership  patterns  within 
the  State;  and  make  planning 
recommendations  for  Federal  Slate,  and 
local  implementation  of  the  Act. 

(1)  The  State  Plan  shall  cover  a  5-year 
period,  identify  management  goals  for 
nonindustrial  private  forest  lands  and 
set  priorities  for  achieving  the  goals  and 
objectives  identified  for  the  State  for 
each  year. 

(2)  State  Foresters  may  use  existing 
resource  inventories,  landowner 
surveys,  and  other  relevant  planning 
data  to  develop  the  State  plan. 

(3)  State  plans  shall  become  effective 
upon  approval  by  the  Chief. 

(e)  The  State  Forester  shall  administer 
the  Program  within  the  State  and 
monitor  the  Programs  to  ensure  that  it  is 
achieving  desired  results  and  shall 
ensure  landowner  compliance  with 
practice  installation  specifications  and 
maintenance  of  the  practice. 

(f)  Not  more  than  10  percent  of  a  State 
allocation  of  funds  may  be  used  to 
finance  State  Program  development  and 


administration.  The  Stale  Forester  must 
obtain  approval  from  the  Regional 
Forester  of  the  amount  of  the  State's 
Program  allocation  to  be  used  for  State 
Program  development  and 
administration. 

(g)  The  percent  of  the  State's  Program 
allocation  of  funds  that  may  be  used  to 
cost-share  the  development  of 
Landowner  Forest  Stewardship  plans 
will  be  determined  pursuant  to  §  230.3(e) 
of  this  subpart.  The  State  Forester  must 
obtain  approval  from  the  Regional 
Forester  of  the  amount  of  the  State's 
Program  allocation  to  be  used  for 
Landowner  Forest  Stewardship  Plan 
development  (§  230.7(a)(1)  of  this 
subpart). 

(h)  The  State  Forester  shall  document 
and  make  available  for  public  inspection 
all  determinations  made  in  conFultalion 
with  the  Committee. 

§  230.5    EligibiDty  requirements. 

(a)  All  nonindustrial  private  forest 
landowners  as  defmed  in  I  2-10.2  of  this 
subpart,  including  those  who  produce 
forest  products  on  a  part-time  or 
intermittent  basis,  who  meet  the 
requirements  of  this  section,  are  eligible 
to  apply  for  and  receive  assistance 
under  the  Program  without  regard  to 
race,  color,  religion,  national  origin,  age. 
sex.  marital  status,  or  handicap. 

(b)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
shall  o*vn  not  more  than  a  total  of  1.000 
acres  of  nonindustrial  private  forest 
land,  except  where  the  State  Forester, 
with  the  concurrence  of  the  Regional 
Forester,  determines  that  significant 
public  benefits  would  accrue  from 
approval  of  a  landowner  owning  not 
more  than  5.000  acres.  In  making  a 
determination  of  significant  public 
benefits,  the  State  Forester  and  the 
Regional  Forester  shall  consider,  at  a 
minimum,  whether  the  installation  of 
practices  by  landowners  who  own  more 
than  1.000  acres  but  less  than  5,000  acres 
are  necessary  to  achieve  cost-effective 
resource  management  objectives 
without  unduly  affecting  Program 
participation  of  other  eligible 
landowners. 

(c)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
shall  not  own  less  than  the  minimum 
contiguous  acreage  as  established  by 
the  State  Forester.  However,  in  no  case 
shall  the  minimum  contiguous  acreage 
requirement  be  higher  than  25  acres. 

(d)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
must  agree  to  manage  the  following 
lands  under  a  Landowner  Forest 
Stewardship  Plan  prepared  pursuant  to 
§  230.6  of  this  subpart: 
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administration.  The  Stale  Forester  must 
obtain  approval  from  the  Regional 
Forester  of  the  amount  of  the  State's 
Program  allocation  to  be  used  for  State 
Program  development  and 
administration. 

[g]  The  percent  of  the  State's  Program 
allocation  of  funds  that  may  be  used  to 
cost-share  the  development  of 
Landowner  Forest  Stewardship  plans 
will  be  determined  pursuant  to  i  230.3(e) 
of  this  subpart.  The  State  Forester  must 
obtain  approval  from  the  Regional 
Forester  of  the  amount  of  the  State's 
Program  allocation  to  be  used  for 
Landowner  Forest  Stewardship  Plan 
development  (§  230.7(a)(1)  of  this 
subpart). 

(h)  The  State  Forester  shall  document 
and  make  available  for  public  inspection 
all  determinations  made  in  conFultation 
with  the  Committee. 

§  230.5    Eligibility  requirements. 

(a)  All  nonindustrial  privatr^  forest 
landowners  as  defined  in  (  2;i0.2  of  this 
subpart,  including  those  who  produce 
forest  products  on  a  part-time  or 
intermittent  basis,  who  meet  the 
requirements  of  this  section,  are  eligible 
to  apply  for  and  receive  assistance 
under  the  Program  without  regard  to 
race,  color,  religion,  national  origin,  age, 
sex,  marital  status,  or  handicap. 

(b)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
shall  own  not  more  than  a  total  of  1,000 
acres  of  nonindustrial  private  forest 
land,  except  where  the  State  Forester, 
with  the  concurrence  of  the  Regional 
Forester,  determines  that  significant 
public  benefits  would  accrue  from 
approval  of  a  landowner  owning  not 
more  than  5,000  acres.  In  making  a 
determination  of  significant  public 
benefits,  the  State  Forester  and  the 
Regional  Forester  shall  consider,  at  a 
minimum,  whether  the  installation  of 
practices  by  landowners  who  own  more 
than  1.000  acres  but  less  than  5,000  acres 
are  necessary  to  achieve  cost-effective 
resource  management  objectives 
without  unduly  affecting  Program 
participation  of  other  eligible 
landowners. 

(c)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
shall  not  own  less  than  the  minimum 
contiguous  acreage  as  established  by 
the  State  Forester.  However,  in  no  case 
shall  the  minimum  contiguous  acreage 
requirement  be  higher  than  25  acres. 

(d)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
must  agree  to  manage  the  following 
lands  under  a  Landowner  Forest 
Stewardship  Plan  prepared  pursuant  to 
§  230.6  of  this  subpart: 


(1)  All  of  their  noniiuhutrial  private 
forest  land  with  existing  tree  cover 
within  a  contiguous  tracts  and 

(2)  Other  nonindustrial  private  forest 
land  within  the  same  contiguous  tract 
which  is  identified  by  the  landowner 
and  approved  by  the  Service 
Representative  as  suitable  for  growing 
trees  and  scheduled  for  conversion  to  a 
Program  practice. 

(e)  To  be  eligible  to  receive  cost-share 
funds  under  the  Program,  a  landowner 
must  agree  to  maintain  Program 
practices  for  10  years,  unless  otherwise 
specified  by  the  Chief. 

§  230.6    Landowner  forest  stewardship 
plan. 

(a)  Prior  to  receiving  approval  to 
implement  any  Program  practice 
identified  in  §  230.7(a)(2)-(9)  of  this 
subpart,  eligible  landowners  shall  have 
an  approved  landowner  forest 
stewardship  plaa  The  landowner  forest 
stewardship  plan  shall  be  prepared  by  a 
Resource  Management  Professional  and 
approved  by  a  Service  Representative 
and  shall  identify  and  describe  actions 
to  be  taken  by  the  landowner  to  protect 
and  manage  soil,  water,  aesthetic 
qualities,  recreation,  timber,  and  fish 
and  wildlife  resources  in  a  manner 
which  is  compatible  with  the  objectives 
of  the  landowner. 

(b)  A  landowner  forest  stewardship 
plan  shall  be  effective  for  not  less  than 
10  years,  bat  shall  be  reviewed  at  least 
every  five  years  and  may  be  revised  as 
needed,  subject  to  approval  of  the 
Service  Representative. 

(c)  To  the  extent  deemed  applicable 
by  the  Service  Representative,  where 
existing  landowner  management  plans 
such  as  conservation  plans.  Tree  Farm 
management  plans,  or  similar  plans 
meet  or  can  be  amended  to  meet 
Landowner  Forest  Stewardship  Plan 
requirements,  such  plans  shall  satisfy 
the  requirements  of  this  section. 

(d)  If  a  landowner  sells  or  otherwise 
conveys  land  covered  by  a  landowner 
forest  stewardship  plan,  such  plan  shall 
remain  in  effect  if  agreed  to  by  the  new 
owner.  New  landowner  objectives  shall 
be  incorporated  through  plan  re\isioa  as 
needed.  Where  the  new  landowner  does 
not  agree  to  adopt  the  Landowner  Forest 
Stewardship  plan,  the  new  landowner 
cannot  obtain  approval  of  new  Program 
practices  without  preparation  and 
approval  of  a  new  Landowner  Forest 
Stewardship  Plan. 

§  230.7    Program  practicos. 

(a)  Practices  for  whicfa  cost  shariag  u 
available  under  the  Stewardship 
Incentive  ProgrAoa  and  the  reportixig 
codes  assigned  to  each  are  as  follows: 


(1)  Landowner  Forest  Stewardship 
Plan  Development  [SlPl).  which 
identifies  landowner  objectives  and 
multiple  resource  management 
decisions. 

(2)  Reforestation  and  Afforestation 
(SIP2J,  which  includes  establishment  or 
reestablishmeot  of  diverse  stands  of 
forest  trees  through  natural 
regeneration,  planting,  or  direct  seeding 
for  conservation  purposes  and 
sustainable  timber  production. 

(3J  Forest  and  Agroforest 
Improvement  (SIP3).  which  includes  the 
improvement  of  forest  and  agroforest 
stand  productivity,  vigor,  and  health, 
and  the  value  and  quality  of  wood 
products. 

(4)  Wuidbreak  and  Hedgerow 
Establishment.  Maintenance  and 
Renovation  (SIP4).  which  includes  the 
establishment,  maintenance,  and 
renovation  of  windbreaks  and 
hedgerows  to  conserve  energy,  protect 
farmsteads,  livestock,  and  crops,  and 
reduce  soil  erosion. 

(5)  Soil  and  Water  Protection  and 
Improvement  (SIPS),  which  includes  the 
maintenance  or  improvement  of  water 
quality  and  soil  productivity  on  forest 
land. 

(6)  Riparian  and  Wetland  Protection 
and  Improvement  (SIP6),  which  includes 
the  protection,  restoration,  and 
improvement  of  wetlands  and  riparian 
areas  to  maintain  water  quality  and 
enhance  habitat 

(7)  Fisheries  Habitat  Enhancement 
(SIP7),  which  includes  the  protection 
and  enhancement  of  habitat  for  native 
resident  and  anadromous  fisheries. 

(8)  Wildlife  Habitat  Enhancement 
(SiPB),  which  includes  the  establishment 
and  enhancement  of  permanent  habitat 
for  game  and  nongame  wildlife  species. 

(9)  Forest  Recreation  Enhancement 
(SIPB).  whidi  inclodes  the  enhancement 
of  outdoor  recreation  actiyities  and 
aesthetics. 

(b)  In  the  application  and  use  of 
pesticides,  including  biological, 
chemical,  and  behavioral  sutjstances, 
practice  performance  shall  meet  all  label 
requirements.  State  and  Federal 
regulations,  and  local  ordinances. 

(c)  Anyone  who  carries  out  practices 
under  this  Program  shall  be  responsiMe 
for  obtaining  the  authorities,  rights, 
easements,  or  other  approvals  necessary 
to  the  performance  and  maintenance  of 
the  practices  in  keeping  with  applicable 
laws  and  regulations. 

S  230.6    Apptication  and  approval 

(a)  A  landowner  wishing  to 
participate  in  the  Program  shall  contact 
the  local  offkx  of  the  State  Forester  wIki 
shall  provide  informalioQ  necessary  to 
make  application. 


(b)  The  State  Foresto-.  or  such  official 
as  the  State  Forester  may  designate, 
shall  make  basic  eligibility 
deteminations,  induding  whether  the 
applicant  meets  nonindustrial  private 
forest  land  ownership  criteria  and 
minimum  and  maxhnum  acreage  criteria 
in  accordance  virith  $  230.5  of  this 
subpart  and  approve  Program  practices. 
The  landowner  shall  be  notified  of  soch 
deteramntion  in  writing  by  mail. 

{c)  The  State  Forester,  or  such  official 
as  the  State  Forester  may  designate, 
shaQ  approve  Program  practices  based 
on  the  following: 

(1)  For  approval  of  practices  described 
in  i  230.7(a)(2Ha)(9)  of  this  subpart, 
verification  that  the  landowner  has  an 
approved  landowner  forest  stewardship 
plan. 

(2)  A  determination  whether  the 
practice  is  needed  and  feasible. 

(3)  A  determination  that  the  practice 
is  consistent  with  funding  priorities 
established  by  the  State  Forester. 

(d)  Applications  shall  not  be  approved 
unless  cost -share  funds  are  available. 
Approval  of  an  application  shall 
constitute  an  agreement  by  the  United 
States  and  the  landowner  to  cost-share 
approved  practices  upon  acceptable 
performance. 

(ej  Upon  approval  of  Prograai 
practices,  a  Service  Representative  shall 
prepare  a  project  outlii\e  that  identifies 
the  needed  technical  practices, 
specifications,  and  approximate  time 
frame(8)  for  the  implementation  of  the 
practice(8)  to  achieve  the  objectives  of 
the  landowner  forest  stewardship  plan. 
Upon  agreement  by  the  landowner  and 
the  Ser\'»ce  Repcesentative  to  the 
requirements  set  forth  in  the  project 
outline,  the  oodioe  shall  be  attached  to 
and  become  part  of  the  landowner  forest 
stewardship  plan  and  shall  be  effective 
for  the  duration  of  the  practice. 
RequifementB  of  a  project  outline  shall 
constitute  the  basis  for  determining 
acceptable  performance  upon  practice 
completion. 

(f)  Upon  approval  of  Program 
practices,  the  landowner  shall  be 
notified  of  approved  practices  in  writing. 
Such  notice  shall  state  that  the 
landowner  can  begin  impieraenting 
appro\'ed  practices. 

S  230.9    Payment  to  landowners. 

(a)  To  be  eligible  for  cost-share 
payments,  a  landowmer  must  complete 
each  practice  within  eighteen  montiM  of 
approval.  However,  if  practioelsj  are  not 
completed  in  eighteen  months  doe  to 
conditions  beyond  the  landowner's 
control  a  six  month  extension  period 
may  be  granted  by  tbe  Service 
Repreaeniativa. 
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(b)  Upon  certification  by  the  Service 
Representative  that  a  practice  has  been 
completed  in  accordance  with 
specifications,  the  federal  cost-share 
payment  will  be  calculated  and 
disbursed  to  the  landowner.  Service 
Representatives  shall  have  the  right  of 
access  to  the  landowner's  property  to 
inspect  practices  for  the  duration  of  the 
practice  maintenance  period. 

(c)  The  amount  of  payment  under  the 
Program  to  any  one  landowner  shall  not 
exceed  $10,000  in  any  given  fiscal  year. 
For  each  landowner  participating  in  the 
Program,  the  payment  limitation  shall 
apply  as  follows: 

(1)  Where  husband  and  wife  hold  joint 
ownership,  they  shall  be  considered  as  a 
single  landowner. 

(2)  Where  any  number  of  individuals 
hold  common  ownership,  they  shall  be 
considered  as  a  single  landowner. 

(3)  Where  the  individual  is  a  partner, 
corporate  shareholder,  or  has  an 
ownership  interest  in  another  private 
legal  entity,  the  amount  of  payment  to 
the  individual  shall  be  equivalent  to  the 
percentage  of  ownership  the  individual 
holds  in  such  partnership,  corporation  or 
other  private  legal  entity  times  the 
payment  made  to  such  partnership, 
corporation  or  other  legal  entity. 

(d)  Levels  of  federal  cost-share  funds 
to  be  paid  to  landowners  shall  be  set  by 
the  State  Forester,  but  shall  not  exceed 
75  percent  of  the  actual  costs  incurred 
by  a  participating  landowner.  Non- 
Federal  program  funds  and  other 
donated  assistance  may  be  used  to 
supplement  cost-share  assistance  under 
the  Program;  however,  the  total  of  all 
funds  and  assistance  shall  not  exceed 
100  percent  of  the  actual  cost  of  practice 
implementation. 

(e)  A  practice  may  consist  of  one  or 
more  component  activities.  A  landowner 
may  receive  partial  payment  for 
completed  components  on  the  condition 
that  the  landowner  agrees  to  complete 
the  remaining  component(8]  of  the 
practice  within  the  time  period  specified 
by  the  Service  Representative,  not  to 
exceed  eighteen  months  following 
approval  to  implement  the  practice, 
unless  an  extension  is  justified  as 
provided  in  paragraph  (a]  of  this  section. 

(f)  Where  performance  actually 
rendered  does  not  meet  the  minimum 
specifications  of  a  practice  due  to 
factors  beyond  the  landowner's  control, 
the  State  Forester  or  designee  may 
approve  cost-share  payment  under  one 
of  the  following  conditions: 

(1)  The  landowner  repeats 
applications  of  components  previously 
implemented  or  establishes  additional 
eligible  components  under  such  terms 
and  conditions  as  the  Service 
Representative  may  require,  in  which 


case,  the  State  Forester  shall  approve 
additional  cost-sharing  for  additional  or 
repeated  components  to  the  extent  such 
measures  are  needed  to  meet  the 
objectives  of  the  landowner  forest 
stewardship  plan;  or 

(2)  The  landowner  establishes  to  the 
satisfaction  of  the  Service 
Representative  that: 

(i)  A  reasonable  effort  was  made  to 
meet  the  minimum  requirements;  and 

(ii)  The  practice,  as  performed, 
adequately  meets  the  objectives  of  the 
landowner  forest  stewardship  plan. 

(g)  Where  the  landowner  has  received 
cost-share  assistance  for  site 
preparation  and  the  estabhshment  of 
trees  has  been  unsuccessful  due  to 
factors  beyond  the  landowner's  control, 
the  Service  Representative  shall  require 
that  trees  be  re-established  and  shall 
approve  cost-share  assistance  for  such 
activity. 

(h)  If  a  landowner  sells,  conveys,  or 
otherwise  loses  control  of  lands  upon 
which  there  is  a  continuing  obligation  to 
maintain  a  practice  and  the  new 
landowner  does  not  agree  to  assume  the 
responsibility  for  maintaining  the 
practice,  the  landowner  who  was 
originally  obligated  to  maintain  the 
practice  shall  be  liable  to  reimburse  the 
United  States  for  all  cost-share 
payments  on  such  practices. 

(i)  In  case  of  death  or  incompetency  of 
any  landowner,  the  State  Forester  shall 
approve  cost-share  payments  to  the 
successor  if  the  successor  agrees  to 
maintain  the  practices  for  the  duration 
of  the  required  maintenance  period. 

(j)  Any  landowner  who  may  be 
entitled  to  any  cost-share  payment 
under  this  subpart  may  assign  the  right 
thereto,  in  whole  or  in  part,  under  the 
following  terms: 

(1)  Payments  may  be  assigned  only  for 
performance  of  a  Program  practice. 

(2)  A  payment  which  is  made  to  a 
landowner  may  not  be  assigned  to  pay 
or  secure  any  preexisting  debt. 

(3)  Neither  the  United  States,  the 
Forest  Service,  the  Secretary  of 
Agriculture,  nor  any  disbursing  agent 
shall  be  liable  in  any  suit  if  payment  is 
made  to  an  assignor  rather  than  to  an 
assignee,  and  nothing  in  this  section 
shall  be  construed  to  authorize  any  suit 
against  the  United  States,  the  Forest 
Service,  the  Secretary  or  any  disbursing 
agent  if  payment  is  not  made  to  the 
assignee,  or  if  payment  is  made  to  only 
one  of  several  assignees. 

(k)  No  cost-share  payment  or  portion 
thereof  due  and  owing  any  landowner 
shall  be  subject  to  any  claim  arising 
under  State  law  by  any  creditor,  except 
agencies  of  the  United  States 
Government. 


§230.10   ProNbltions. 

(a)  No  cost-share  funds  shall  be  paid 
for  the  following: 

(1)  Costs  incurred  before  an 
application  for  cost-share  assistance  is 
approved; 

(2)  The  implementation  of  any 
practice(s)  already  required  by  law, 
regulation,  or  other  authority;  and 

(3)  Repairs  or  normal  upkeep  or 
maintenance  of  any  practice. 

(b)  No  cost-share  assistance  shall  be 
paid  for  repeating  practices  on  the  same 
site  by  the  same  landowner  which  have 
been  implemented  under  the  Forestry 
Incentives  Program  (16  U.S.C.  2104)  or 
any  other  Federal,  State,  or  local 
government  programs,  or  private  sector 
programs,  except  where  such  practices 
are  repeated  due  to  a  failure  of  a  prior 
practice  without  fault  of  the  landowner. 

S  230.1 1    Recapture  of  payment 

(a)  If  any  landowner,  successor,  or 
assignee  uses  any  scheme  or  device  to 
unjustly  benefit  from  this  program,  the 
cost-share  funds  shall  be  withheld  or  a 
refund  of  all  or  part  of  any  Program 
payments  otherwise  due  or  paid  that 
person  shall  be  secured  A  scheme  or 
device  includes,  but  is  not  limited  to, 
coercion,  fraud  or  misrepresentation, 
false  claims,  or  any  business  dissolution, 
reorganization,  revival,  or  other  legal 
mechanism  designed  for  or  having  the 
effect  of  evading  the  requirements  of 
this  subpart. 

(b)  If  any  landowner  or  successor 
takes  any  action  or  fails  to  take  action 
which  results  in  the  destruction  or 
impairment  of  a  prescribed  practice  for 
the  duration  of  the  practice,  cost-share 
funds  shall  be  withheld  or  a  recapture  of 
all  or  part  of  any  Program  payments 
otherwise  due  or  paid  shall  be  secured 
based  on  the  extent  and  effect  of 
destruction  and  impairment. 

(c)  Nothing  in  this  section  requiring 
the  withholding  or  refunding  of  cost- 
share  funds  shall  preclude  any  penalty 
or  liability  otherwise  imposed  by  law. 

§230.12    Reconsideration. 

Any  landowner,  successor,  or 
assignee  who  is  dissatisfied  with  any 
determination  made  under  the  Program 
may  request  reconsideration  by  the 
State  Forester  and,  if  the  matter  is  still 
not  resolved,  by  the  Regional  Forester. 
All  requests  for  reconsideration  shall  be 
in  writing  and  shall  contain  factual 
information  explaining  the  basis  for 
requesting  reconsideration.  All 
decisions  upon  reconsideration  shall  be 
issued  in  writing. 
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§23aift   Prohibttions. 

(a)  No  cost-share  funds  shall  be  paid 
for  the  following: 

(1)  Costs  incurred  before  an 
application  for  cost-share  assistance  is 
approved; 

(2)  The  implementation  of  any 
practice(s]  already  required  by  law, 
regulation,  or  other  authority;  and 

(3)  Repairs  or  normal  upkeep  or 
maintenance  of  any  practice. 

(b)  No  cost-share  assistance  shall  be 
paid  for  repeating  practices  on  the  same 
site  by  the  same  landowner  which  have 
been  implemented  under  the  Forestry 
Incentives  Program  (16  U.S.C.  2104)  or 
any  other  Federal,  State,  or  local 
government  programs,  or  private  sector 
programs,  except  where  such  practices 
are  repeated  due  to  a  failure  of  a  prior 
practice  without  fault  of  the  landowner. 

§230.11    Recapture  of  payment 

(a)  If  any  landowner,  successor,  or 
assignee  uses  any  scheme  or  device  to 
unjustly  benefit  from  this  program,  the 
cost-share  funds  shall  be  withheld  or  a 
refund  of  all  or  part  of  any  Program 
payments  otherwise  due  or  paid  that 
person  shall  be  secured.  A  scheme  or 
device  includes,  but  is  not  limited  to, 
coercion,  fraud  or  misrepresentation, 
false  claims,  or  any  business  dissolution, 
reorganization,  revival,  or  other  legal 
mechanism  designed  for  or  having  the 
effect  of  evading  the  requirements  of 
this  subpart. 

(b)  If  any  landowner  or  successor 
takes  any  action  or  fails  to  take  action 
which  results  in  the  destruction  or 
impairment  of  a  prescribed  practice  for 
the  duration  of  the  practice,  cost-share 
funds  shall  be  withheld  or  a  recapture  of 
all  or  part  of  any  Program  payments 
otherwise  due  or  paid  shall  be  secured 
based  on  the  extent  and  effect  of 
destruction  and  impairment. 

(c)  Nothing  in  this  section  requiring 
the  withholding  or  refunding  of  cost- 
share  funds  shall  preclude  any  penalty 
or  liability  otherwise  imposed  by  law. 

§  230.12    Reconsideratkm. 

Any  landowner,  successor,  or 
assignee  who  is  dissatisRed  with  any 
determination  made  under  the  Program 
may  request  reconsideration  by  the 
State  Forester  and,  if  the  matter  is  still 
not  resolved,  by  the  Regional  Forester. 
All  requests  for  reconsideration  shall  be 
in  writing  and  shall  contain  factual 
information  explaining  the  basis  for 
requesting  reconsideration.  All 
decisions  upon  reconsideration  shall  be 
issued  in  writing. 
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§  230.13    Infonnatlon  requirements. 

The  requirements  governing  the 
preparation  of  a  State  forest 
stewardship  plan  in  §  230.4(d)  of  this 
subpart,  the  landowner  forest 
stewardship  plan  in  §  230.6  of  this 
subpart,  and  the  application 
requirements  of  §  230.6  constitute 
information  requirements  as  defined  by 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  have  been  approved  for 
use  pursuant  to  5  CFR  part  1320  and 
assigned  OMB  Control  Number  0596- 
0120. 

bated:  November  6. 1991. 
lames  R.  Moseley, 

Assistant  Secretary.  Natural  Resources  and 
Environment. 
\VR  Doc.  91-28985  Filed  12-3-91;  B;45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Servico 
7  CFR  Parts  271, 272. 273,  and  278 
[AiTwndment  No.  335] 

Food  Stamp  Program:  Miscellaneous 
Provisions  of  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act 
ar»d  Food  Stamp  Certification  Policy 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  On  June  28, 1991,  the 
Department  published  a  rulemaking  at 
56  FR  29594  which  proposed  several 
changes  to  the  Food  Stamp  Program 
regulations  as  a  result  of  certain 
provisions  of  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act 
(Title  XVII  of  Pub.  L  101-624),  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  and  food  stamp 
certification  policy  inquiries  from 
Program  administrators.  Comments 
were  solicited  on  the  provisions  of  the 
proposed  rulemaking  through  July  17, 
1991.  This  action  makes  final  the 
provisions  of  the  proposed  rulemaking 
taking  into  consideration  comments 
received  from  the  interested  public.  The 
provisions  of  Public  Law  101-624  being 
implemented  by  this  final  action  include: 
(1)  Providing  supplemental  security 
income  (SSI)  applicants  or  recipients 
with  the  same  information  at  the  social 
security  office  as  social  security 
applicants  or  recipients  receive,  (2) 
expanding  the  type  of  group  homes  not 
considered  institutions,  (3)  increasing 
the  minimum  benefit  for  one-  and  two- 
person  households,  and  (4)  clarifying  the 
method  for  State  agencies  to  follow  in 
offering  eligible  households  a  deduction 
for  certain  recurring  medical  expenses. 
This  action  also  removes  references  to  a 
single  application  form  for  certain 
persons  applying  for  supplemental 
security  income  and  food  stamps  as  a 
result  of  section  5040  of  Public  Law  101- 
508,  which  amended  the  Social  Security 
Act  to  remove  the  requirement  for 
developing  such  a  single  application 
form.  Lastly,  this  action  also  includes  a 
provision  to  allow  elderly  or  disabled 
aliens  with  temporary  resident  status  to 
be  eligible  for  food  stamps  and  clarifies 
current  policy  governing  the  treatment 
of  allowances,  earnings,  or  payments 
received  by  individuals  under  the  Job 
Training  Partnership  Act,  Public  Law 
97-300. 

DATES:  S8271.2,  271.7,  273.1(e)(l){iii), 
273.2(k)(l)(i)(H),  273.10,  273.12,  273.18, 
278.1  are  effective  and  must  be 
implemented  on  February  1, 1992.  The 


remaining  provisions  are  effective 

February  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seymour,  Supervisor,  Eligibility  and 
Certification  Rulemaking  Section. 
Certification  Policy  Branch,  Program 
Development  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Service. 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302  or  by 
telephone  at  703-756-3496. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291  and  Department 
Regulation  1512-1 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  not  major 
because  it  does  not  meet  any  of  the 
three  criteria  identified  under  the 
Executive  Order.  This  action  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  completion, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  FR  3015,  subpart 
V  (48  FR  29115,  June  24, 1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-«12).  Betty  Jo  Nelsen,  the 
Administrator  of  the  Food  and  Nutrition 
Service,  certified  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  State  welfare  agencies  will  be 
affected  to  the  extent  that  they  must 
implement  provisions  described  in  this 
action.  Potentially  eligible  and  currently 
participating  households  may  receive 
increased  benefits  due  to  the  cost-of- 
living  adjustments  to  the  minimum 
benefit.  Potentially  eligible  households 


may  become  aware  of  the  Food  Stamp 
Program  and  decide  to  participate  as  a 
result  of  the  requirement  to  inform  all 
SSI  applicants  and  participants  about 
the  Food  Stamp  Program  at  the  Social 
Security  Administration  office. 
Additional  households  in  Guam  and  the 
Virgin  Islands  may  become  eligible  for 
the  Food  Stamp  Program  as  a  result  of 
the  provision  expanding  the  types  of 
group  homes  not  considered  institutions 
in  Guam  and  the  Virgin  Islands.  Certain 
elderly  or  disabled  aliens  with  lawful 
temporary  resident  status  will  become 
eligible  for  the  Food  Stamp  Program  and 
receive  restored  benefits  as  a  result  of 
this  action. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

On  June  28, 1991,  the  Department 
published  a  proposed  rulemaking  to 
implement  certain  provisions  of  the 
Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act  (Title  XVII  of  Pub.  L. 
101-624),  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508),  and  additional  certification  policy 
issues.  Interested  persons  were  invited 
to  comment  by  July  17, 1991. 

Eight  comment  letters,  containing  12 
comments,  were  received  on  this 
rulemaking.  Comments  were  received 
from  five  State  agencies,  two  from  a 
Federal  agency,  and  one  advocacy 
group.  All  comments  received  were 
carefully  considered. 

Inform  all  Supplement  Security  Income 
Households  of  the  Food  Stamp  Program 
at  Social  Security  Administration 
Offices  (7  CFR  273.2(k)(l)(i)(H)  and 
273.2(m)) 

As  explained  in  the  preamble  of  the 
June  28  proposed  rulemaking,  current 
rules  at  7  CFR  273.2(1)  provide  that 
social  security  applicants  or  recipients 
must  be  informed  at  the  Social  Security 
Administration  (SSA)  office  of  the 
availability  of  benefits  under  the  Food 
Stamp  Program  and  the  availability  of 
an  application  to  participate  in  the  Food 
Stamp  Program.  With  regard  to 
Supplemental  Security  Income  (SSI) 
applicants/recipients,  current 
regulations  at  7  CFR  273.2(k)(l)(i) 
provide  that  if  all  members  of  a 
household  receive  SSI,  then  the 
household  may  apply  for  food  stamps  at 
the  SSA  office.  If  only  some  household 
members  receive  SSI.  then  the  SSA 
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may  become  aware  of  the  Food  Stamp 
Program  and  decide  to  participate  as  a 
result  of  the  requirement  to  inform  all 
SSI  applicants  and  participants  about 
the  Food  Stamp  Program  at  the  Social 
Security  Administration  office. 
Additional  households  in  Guam  and  the 
Virgin  Islands  may  become  eligible  for 
the  Food  Stamp  Program  as  a  result  of 
the  provision  expanding  the  types  of 
group  homes  not  considered  institutions 
in  Guam  and  the  Virgin  Islands.  Certain 
elderly  or  disabled  aliens  with  lawful 
temporary  resident  status  will  become 
eligible  for  the  Food  Stamp  Program  and 
receive  restored  benefits  as  a  result  of 
this  action. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

On  June  28, 1991,  the  Department 
published  a  proposed  rulemaking  to 
implement  certain  provisions  of  the 
Mickey  Leland  Memorial  Domestic 
Hunger  Relief  Act  (Title  XVII  of  Pub.  L 
101-624),  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508),  and  additional  certification  policy 
issues.  Interested  persons  were  invited 
to  comment  by  July  17, 1991. 

Eight  comment  letters,  containing  12 
comments,  were  received  on  this 
rulemaking.  Comments  were  received 
from  five  State  agencies,  two  from  a 
Federal  agency,  and  one  advocacy 
group.  All  comments  received  were 
carefully  considered. 

Inform  all  Supplement  Security  Income 
Households  of  the  Food  Stamp  Program 
at  Social  Security  Administration 
Offices  (7  CFR  273.2(k)(l)(i)(H)  and 
273.2(m)) 

As  explained  in  the  preamble  of  the 
June  28  proposed  rulemaking,  current 
rules  at  7  CFR  273.2(1)  provide  that 
social  security  applicants  or  recipients 
must  be  informed  at  the  Social  Security 
Administration  (SSA)  office  of  the 
availability  of  benefits  under  the  Food 
Stamp  Program  and  the  availability  of 
an  application  to  participate  in  the  Food 
Stamp  Program.  With  regard  to 
Supplemental  Security  Income  (SSI) 
applicants/recipients,  current 
regulations  at  7  CFR  273.2(k)(l)(i) 
provide  that  if  all  members  of  a 
household  receive  SSI,  then  the 
household  may  apply  for  food  stamps  at 
the  SSA  office.  If  only  some  household 
members  receive  SSI,  then  the  SSA 
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office  does  not  take  a  food  stamp 
application  from  the  household,  but 
refers  the  household  to  the  correct  food 
stamp  office  in  accordance  with  7  CFR 
273J!(k)(l)(i)(H). 

Pursuant  to  section  1741  of  Public  Law 
101-624,  the  Department  proposed  to 
extend  the  requirements  at  7  CFR 
273.2(1)  governing  applicants/recipients 
of  social  security  benefits  to  all  persons 
applying  for  or  receiving  SSI  benefits. 
Thus,  §  273.2(m)  of  the  June  28  proposed 
rulemaking  provided  that  any  individual 
who  is  an  applicant  for  or  recipient  of 
SSI  income  would  have  to  be  informed 
of  the  availability  of  benefits  under  the 
Food  Stamp  Program  and  informed  of 
the  availability  of  an  application  to 
participate  in  the  Food  Stamp  Program 
at  the  SSA  office.  The  SSA  office  would 
not  be  required  to  accept  applications  or 
to  conduct  inter\'iew8  for  the  Food 
Stamp  Program  SSI  applicants  or 
recipients  who  are  not  members  of 
households  consisting  only  of  SSI 
applicants  or  recipients,  unless  the  State 
agency  has  chosen  to  outstation  food 
stamp  eligibility  workers  at  the  SSA 
office.  When  such  outstationing  occurs, 
processing  is  to  be  conducted  in 
accordance  with  7  CFR  273.2(k){l)(ii). 

When  the  Department  discussed  the 
current  information  poUcy  at  7  CFR 
273.2(1)  for  informing  applicants  or 
recipients  of  social  security  benefits 
about  the  benefits  of  the  Food  Stamp 
Program  and  the  availability  of  an 
application,  the  preamble  to  the  June  28 
proposed  rulemaking  used  the  word 
"told"  rather  than  "informed." 
Comments  from  three  interested  parties 
focused  on  the  use  of  the  word  "told." 
All  commenters  expressed  their 
understanding  that  the  word  "told" 
might  imply  a  personal  oral  encounter 
between  the  representative  of  the  social 
seciunty  office  and  the  applicant  or 
recipient  and  that  this  should  be  made 
clear  in  the  proposed  provision  in 
S  273.2(m)  of  the  June  28  rulemaking. 
One  commenter  suggested  that  the  word 
"informed"  be  changed  to  read  "verbally 
informed." 

The  Department  is  not  changing  the 
proposed  provision.  The  Department 
used  the  word  "told"  to  simphfy  the 
discussion  of  current  policy  in  the 
preamble  of  the  proposed  rule  and  to 
avoid  being  too  repetitive  with  the  use 
of  the  word  "inform"  throughout  the 
preamble  discussion  of  current 
provisions  and  the  discussion  for  the 
new  proposed  in  §  273.2(m)  of  the 
proposal.  The  Department  did  not  intend 
to  imply  that  there  may  be  a  change  in 
the  policies  discussed.  The  word 
"inform"  appears  in  the  current 


regulations  at  7  CFR  273.2(k)  and  273(1) 
and  in  related  statutes  to  these 
provisions.  Also,  "informed"  appears  in 
the  new  proposed  S  273.2(m)  and  in  the 
Food  Stamp  Act  of  1977,  as  amended  by 
section  1741  of  Public  Law  101-624). 
Thus,  the  word  "informed"  is  the 
appropriate  wording  for  the  provisioit 

Accordingly,  the  proposed 
amendment  to  7  CFR  273.2  to  add  a  new 
paragraph  (m)  to  extend  the  same 
informational  benefits  to  individuals 
who  are  applicants  or  recipients  of  SSI 
as  those  already  received  by  applicants 
or  recipients  of  social  security  benefits 
is  adopted  as  final  without  change  by 
this  action.  The  proposed  conforming 
amendment  to  7  CFR  273.2(k)(l)(i)(H)  is 
also  adopted  as  final  by  this  action 
without  change. 

The  Department's  Memorandum  of 
Understanding  with  the  Department  of 
Health  and  Human  Services  will  be 
revised  to  reflect  the  new  requirement  to 
inform  persons  who  are  members  of 
households  in  which  not  everyone 
receives  SSI  about  the  Food  Stamp 
Program  and  the  availabihty  of  a  food 
stamp  application  at  the  social  security 
office. 

Expanding  of  Types  of  Croup  Homes 
Not  Considered  Institutions — 7  CFR 
271.2,  273.1(e)(l)(iii).  and  278.1(f) 

Pursuant  to  section  1712  of  Public  Law 
101-624.  the  June  28  proposed 
rulemaking  at  9$  271.Z  273.1(e)(l)(iii) 
and  278.1.  proposed  to  expand  the  types 
of  group  homes  that  would  not  be 
considered  an  "institution"  and,  thus, 
residents  of  such  homes  could  receive 
food  stamps.  The  June  28  rulemaking 
proposed  to:  (1)  Change  the  definition  of 
"eligible  foods"  to  add  meals  prepared 
for  and  served  to  people  who  receive 
benefits  under  Titles  I  (Old  Age 
Assistance).  II  (Social  Security),  X  (Aid 
to  the  BUnd),  and  XIV  (Aid  to  the 
Permanently  and  Totally  Disabled)  of 
the  Social  Security  Act,  (2)  change  the 
definition  of  group  living  arrangements 
to  include  institutions  in  Guam  and  the 
Virgin  Islands,  and  (3)  provide  that 
residents  of  group  living  arrangements 
which  are  certified  under  standards 
determined  by  the  Secretary  to  be 
comparable  to  standards  under  the 
Social  Security  Act  are  eligible  for  food 
stamps. 

The  Department  did  not  receive  any 
comments  on  these  provisions  of  the 
proposed  rulemaking  and  the  provisions 
are  being  adopted  as  final  by  this  action 
without  change. 

Minimum  Benefit  (7  CFR  271.2  271.7, 
273.10.  273:i8} 

In  accordance  with  section  1730  of 


Public  Law  101-624.  the  $10  minimum 
monthly  benefit  provided  to  all  one-  and 
two-person  households  is  required  to  be 
adjusted  based  on  annual  changes  in  the 
Thrifty  Food  Plan  (TFP)  rounded  to  the 
nearest  $5.  In  order  to  implement  this 
provision  of  law.  the  June  28  proposed 
rulemaking  provided  that  adjustments  in 
the  minimum  benefit  would  be  made  as 
follows:  (1)  Each  year,  the  percentage 
change  in  the  TFP  from  the  preceding 
June  to  the  current  June  (prior  to 
rounding)  will  be  calculated.  (2)  This 
percentage  change  would  be  multiplied 
by  the  previous  "unrounded"  minimum 
beilefit  to  obtain  a  new  unrounded 
minimum  benefit  amount.  The  new 
unrounded  minimum  benefit  would  be 
rounded  to  the  nearest  S5  in  accordance 
with  the  statute.  The  current  minimum 
benefit  of  $10  would  be  considered  the 
unrounded  minimum  benefit  for  the  first 
year  of  adjustment.  This  unrounded 
minimum  benefit  would  be  rounded  to 
the  nearest  $5.  The  preamble  clarified 
this  proposed  calculation  procedure 
through  example.  The  June  1990  TFP 
(prior  to  rounding]  was  $342.25  and  the 
June  1989  TFP  was  $324.55  for  a 
percentage  increase  of  5.45  percent.  The 
current  unrounded  minimum  benefit  for 
the  first  year  would  be  $10  as  explained 
earlier.  This  $10  minimum  benefit  would 
be  multiplied  by  the  percentage  increase 
of  5.45  percent  to  obtain  a  new  rounded 
mininfum  benefit  of  $10.55.  This 
unrounded  minimum  benefit  would  be 
rounded  to  the  nearest  $5.  Because  of 
the  statutory  rounding  to  the  nearest  $5. 
there  would  be  no  change  from  the  $10 
minimum  for  fiscal  year  1991.  For  fiscal 
year  1992.  the  percentage  increase  in  the 
TFP  from  June  1990  to  June  1991  would 
be  multiplied  by  the  fiscal  year  1991 
unrounded  minimum  benefit  of  $10.55  to 
obtain  a  new  unrounded  minimum 
benefit. 

The  proposed  rulemaking  further 
provided  that  each  year's  unrounded 
and  rounded  minimum  benefit  numbers 
would  bQ^announced  in  the  same 
manner  &t  other  Food  Stamp  Program 
cost-of-living  adjustments. 

The  Department  did  not  receive  any 
comments  on  the  minimum  benefit 
provisions  of  the  June  28  proposed 
rulemaking.  Therefore,  the  proposed 
amendment  to  7  CFR  271.2  to  reflect  a 
new  definition  for  minimum  benefit  and 
the  proposed  conforming  amendments  to 
7  CFR  271.7  (b)  and  (d).  273.10(c)(2) 
(ii)(C)  and  (viMB),  and  273.18(g)(4)  are 
being  adopted  as  final  by  this  action 
without  change. 
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Verification  of  Recurring  Anticipated 
Medical  Expenses /Excess  Medical 
Deduction  (7  CFR  273.2(f)(8)  and 
273^1(i)(l)) 

As  discussed  in  the  preamble  of  the 
proposed  rulemaking,  section  1717  of 
Public  Law  101-624  amended  section 
5(e)  of  the  Food  Stamp  Act  (7  U.S.C, 
2014(e])  to  take  into  account  situations 
where  certain  reasonably  anticipated 
recurring  medical  expenses  are 
expected  to  change.  The  preamble 
further  explained  that  according  to  the 
language  of  the  statute,  the  method  must 
rely  on  reasonable  estimates  of  the 
household  member's  expected  medical 
expenses  for  the  certification  period, 
including  changes  that  can  be 
reasonably  anticipated  based  on 
available  information  about  the 
household  member's  medical  condition, 
public  or  private  medical  insurance 
coverage,  and  the  current  verified 
medical  expenses  incurred  by  the 
member.  Furthermore,  the  method  must 
not  require  further  reporting  or 
verification  of  a  change  in  medical 
expenses  if  that  change  had  been 
anticipated  for  the  certification  period. 
The  preamble  stated  that  it  is  the 
Department's  opinion  that  section  1717 
reflects  current  policy  at  7  CFR 
273.2(f)(8)  and  273.21(i)(l)  and  that  no 
regulatory  change  was  necessary  to 
implement  section  1717  of  Public  Law 
101-624.  The  Department  did  not  receive 
comments  to  the  contrary  and  retains  its 
original  interpretation  that  no  change  to 
current  policy  is  required. 

Prerelease/Single-appIication 
Requirement  (7  CFR  273.2(c)(1), 
273.2(i)(3)(i),  and  273.2(k)(l)(i)(D)) 

On  November  5. 1990.  section  5040  of 
the  Social  Security  Act  was  amended  by 
Public  Law  101-506  to  provide  that, 
instead  of  a  single  joint  application 
form,  the  Secretaries  of  the  Departments 
of  Health  and  Human  Services  and 
Agriculture  would  be  required  to 
establish  procedures  under  which  an 
individual  could  apply  for  food  stamps 
at  the  same  time  he/she  applies  for  SSL 
The  preamble  of  the  proposed  rule 
explained  that  since  this  is  the 
procedure  currently  being  followed,  no 
substantive  change  in  food  stamp 
regulations  was  necessary.  However,  in 
order  to  clarify  that  a  separate  joint 
application  form  is  no  longer  required, 
the  Department  proposed  to  make  some 
minor  word  changes  to  the  current 
provisions  at  7  CFR  273.2(i)(3)(i)  and 
273.2(k)(l)(i)(D).  The  Department  did  not 
receive  any  comments  on  these 
proposed  changes  and  the  changes  are 
adopted  as  final  by  this  action  without 
change.  A  conforming  minor  word 


change  is  also  being  made  to  7  CFR 
273.2(c)(1). 

Elderiy/Disabled  Aliens  With 
Temporary  Status  (7  CFR  273.4(a)(8)) 

As  explained  in  the  preamble  of  the 
)une  28  proposed  rulemaking,  current 
regulations  at  7  CFR  273.4(a)  (8)  and  (9) 
provide  that  aliens  lawfully  admitted 
pursuant  to  section  245A  of  the 
Immigration  and  Nationality  Act  (INA) 
must  be  aged,  blind,  or  disabled  (as 
defined  in  section  1614(a)(1)  of  the 
Social  Security  Act)  and  they  must  meet 
one  of  two  criteria  to  be  eligible  to 
receive  food  stamps.  These  are  that  they 
must  be  either  (1)  Lawfully  admitted  for 
permanent  residence,  or  (2)  have 
received  their  lawful  temporary  resident 
status  at  least  five  years  prior  to 
applying  for  food  stamps  and  they  must 
have  subsequently  gained  lawful 
permanent  resident  status  pursuant  to 
Section  245A  of  the  INA.  Thus.  aged, 
blind  or  disabled  aliens  who  were 
admitted  for  temporary  residence  must 
wait  five  years  prior  to  receiving  food 
stamps,  while  aged,  blind,  or  disabled 
aliens  who  were  admitted  for  permanent 
residence  are  entitled  to  receive  food 
stamps  immediately. 

The  preamble  further  explained  that 
the  five-year  ban  on  receiving  food 
stamps  related  to  a  general  provision 
under  section  245A(h)  of  the  Immigrant 
and  Nationality  Act  (INA)  as  added  by 
section  201(a)  of  the  Immigration  Reform 
and  Control  Act  (IRCA)  of  1986,  Public 
Law  99-603,  that  there  would  be  a  five- 
year  ban  on  participation  of  lawful 
temporary  residents  in  certain  federal 
assistance  programs,  one  of  which  was 
the  Food  Stamp  Program.  However, 
section  245A(h)  of  the  INA  specified  that 
there  would  be  two  exceptions  to  this 
general  ban.  The  first  exception  was 
Cuban  and  Haitian  entrants  and  the 
second  exception  was  for  aged,  bUnd.  or 
disabled  individuals  (as  defined  in 
section  1614(a)(1)  of  the  Social  Security 
Act). 

Lastly,  the  preamble  explained  that 
the  Department's  original  interpretation 
governing  the  current  provision  at  7  CFR 
273.4(a)(8)  was  that  aged,  blind,  or 
disabled  aliens  must  be  in  a  permanent 
resident  status  in  order  to  receive  food 
stamps.  The  current  provision  at  7  CFR 
273.4(a)(8)  was  incorporated  into  the 
regulations  by  rulemaking  published  at 
52  FR  20055,  dated  May  29, 1987.  The 
Department's  interpretation  was 
questioned,  causing  the  Department  to 
reconsider  its  original  inteipretation. 
Upon  reconsideration,  the  Department 
determined  that  the  exception  to  the 
five-year  ban  set  forth  in  IRCA  was 
meant  to  apply  to  aged,  blind,  or 
disabled  individuals  regardless  of 


whether  they  were  admitted  for 
permanent  residence  or  for  temporary 
residence.  The  Department  implemented 
this  new  interpretation  by  issuing 
Indexed  Policy  Memo  8-90-25.  dated 
August  22. 1990.  The  June  28  rulemaking 
proposed  to  officially  correct  the 
regulations  to  reflect  the  revised 
interpretation. 

The  Department  did  not  receive  any 
comments  on  the  proposed  amendment 
to  7  CFR  273.4(a)(8).  Thus,  the  proposed 
amendment  is  adopted  final  by  this 
action  without  change. 

Technical  Correction  Concerning 
Certain  Allowances  Under  the  job 
Training  Partnership  Act  (7  CFR 
273.9(b)(l)(iii)  and  273.9(c)) 

The  preamble  to  the  June  28 
rulemaking  stated  that  the  Department 
was  proposing  a  technical  correction 
concerning  the  treatment  of  training 
allowances  and  payments  provided 
under  the  Job  Training  Partnership  Act 
(JTPA)  to  clarify  that  most  JTPA 
payments  or  allowances  are  countable 
income. 

One  commenter  disagreed  with  the 
Department's  preamble  statement  that 
this  provision  is  a  technical  correction. 
The  commenter  stated  that  the  preamble 
statement  which  provides  that  the  intent 
of  the  proposal  is  to  clarify  that  most 
JTPA  payments  or  allowances  are 
countable  income  appears  to  actually 
contradict  current  policy.  Current  policy 
provides  that  only  earnings  received 
from  certain  on-the-job  training 
programs  under  JTPA  are  countable 
income  and  that  all  other  JTPA 
allowances,  earnings  and  payments  are 
excludable  income.  Thus,  the 
commenter  believes  the  intent  of  the 
proposed  changes  as  stated  in  the 
preamble  represent  a  major  program 
change.  The  commenter  further  stated 
that  the  preamble  appears  to  use  the 
words  "allowances,"  "earnings."  and 
"payments"  interchangeably  which 
contributes  to  the  confusion.  This 
commenter  is  correct.  It  is  the 
Department's  intent  to  clarify  current 
policy,  not  change  it. 

Pursuant  to  section  142(b)  of  the  JTPA 
(Pub.  L.  97-300),  all  allowances,  earnings 
and  payments  received  under  the  JTPA 
are  excluded  from  consideration  as 
income.  Subsequent  to  the  JTPA.  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198)  was  passed  which  partially 
supersedes  the  income  exclusion 
provision  of  the  JTPA.  Section  1509(c)  of 
the  Food  Security  Act  of  1985  provides 
that,  notwithstanding  the  JTPA.  earnings 
to  individuals  participating  in  on-the-job 
training  programs  under  Section  204(5) 
of  the  JTPA  shall  be  considered  income 
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whether  they  were  admitted  for 
permanent  residence  or  for  temporary 
residence.  The  Department  implemented 
this  new  interpretation  by  issuing 
Indexed  Policy  Memo  8-90-25,  dated 
August  22, 1990.  The  June  28  rulemaking 
proposed  to  officially  correct  the 
regulations  to  reflect  the  revised 
interpretation. 

The  Department  did  not  receive  any 
comments  on  the  proposed  amendment 
to  7  CFR  273.4(a)(8).  Thus,  the  proposed 
amendment  is  adopted  fmal  by  this 
action  without  change. 


Technical  Correction  Concerning 
Certain  Allowances  Under  the  fob 
Training  Partnership  Act  (7  CFR 
273.9(b)(l)(iii)  and  273.9(c)) 

The  preamble  to  the  June  28 
rulemaking  stated  that  the  Department 
was  proposing  a  technical  correction 
concerning  the  treatment  of  training 
allowances  and  payments  provided 
under  the  Job  Training  Partnership  Act 
(JTPA)  to  clarify  that  most  JTPA 
payments  or  allowances  are  countable 
income. 

One  commenter  disagreed  with  the 
Department's  preamble  statement  that 
this  provision  is  a  technical  correction. 
The  commenter  stated  that  the  preamble 
statement  which  provides  that  the  intent 
of  the  proposal  is  to  clarify  that  most 
JTPA  payments  or  allowances  are 
countable  income  appears  to  actually 
contradict  current  policy.  Current  policy 
provides  that  only  earnings  received 
from  certain  on-the-job  training 
programs  under  JTPA  are  countable 
income  and  that  all  other  JTPA 
allowances,  earnings  and  payments  are 
excludable  income.  Thus,  the 
commenter  believes  the  intent  of  the 
proposed  changes  as  stated  in  the 
preamble  represent  a  major  program 
change.  The  commenter  further  stated 
that  the  preamble  appears  to  use  the 
words  "allowances,"  "earnings,"  and 
"payments"  interchangeably  which 
contributes  to  the  confusion.  This 
commenter  is  correct.  It  is  the 
Department's  intent  to  clarify  current 
policy,  not  change  it. 

Pursuant  to  section  142(b)  of  the  JTPA 
(Pub.  L  97-300),  all  allowances,  earnings 
and  payments  received  under  the  JTPA 
are  excluded  from  consideration  as 
income.  Subsequent  to  the  JTPA,  the 
Food  Security  Act  of  1985  (Pub.  L  99- 
198]  was  passed  which  partially 
supersedes  the  income  exclusion 
provision  of  the  JTPA.  Section  1509(c)  of 
the  Food  Security  Act  of  1985  provides 
that,  notwithstanding  the  JTPA,  earnings 
to  individuals  participating  in  on-the-job 
training  programs  under  Section  204(5) 
of  the  JTPA  shall  be  considered  income 
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for  food  stamp  purposes,  except  for  such 
earnings  to  individuals  under  19  years  of 
age  who  are  under  the  parental  control 
of  an  adult  household  member,  The 
Department  issued  regulations  on  March 
24. 1989  (54  FR  12169]  to  incorporate  the 
provision  of  the  Food  Security  Act  of 
1985  into  the  regulations  at  7  CFR 
273.9(b)(l](v].  However,  the  Department 
did  not  make  a  conforming  amendment 
to  7  CFR  273.9(c)  to  address  the  fact  that 
all  other  JTPA  allowances,  earnings  and 
payments  (including  reimbursements) 
are  excluded  from  income  in  accordance 
with  the  JTPA.  At  that  time,  the 
Department  did  not  believe  it  was 
necessary  to  specifically  include  the 
JTPA  exclusion  provision  in  the 
regulations  as  current  rules  at  7  CFR 
273.9(c)(10)  ab^ady  include  a  standing 
requirement  to  exclude  income  which  is 
excluded  by  any  other  Federal  law. 
However,  lack  of  a  specific  income 
exclusion  provision  has  caused  some 
confusion  among  Program 
administrators.  Thus,  the  Department  is 
making  a  technical  correction  to  include 
a  specific  income  exclusion  provision  to 
address  the  JTPA  and  clarify  that 
allowances,  earnings,  and  payments 
(including  reimbursements)  to 
individuals  participating  in  programs 
under  the  JTPA  are  excluded  from 
consideration  as  income,  except  as 
provided  under  current  regulations  al  7 
CFR  273.9(b)(l)(v).  The  Department  is 
making  this  technical  change  at  7  CFR 
273.9(c)(10)  rather  than  adding  a  new 
paragraph  (c)(15)  as  proposed.  Current 
regulations  at  7  CFR  273.9(c)(10)(v) 
provide  an  income  exclusion  for 
payments  received  from  certain 
programs  under  the  Comprehensive 
Employment  and  Training  Act  (CETA) 
Amendments  of  1978.  Since  the  JTPA 
repealed  the  CETA.  it  is  appropriate  to 
include  the  JTPA  exclusion  provision  at 
this  location  in  the  regulations. 

In  addition,  this  action  includes  a 
conforming  technical  correction  to 
current  regulations  at  7  CFR 
273.9(b)(l)(iii)  which  provides  that 
Federal.  State  and  local  training 
allowances  are  countable  income  to  the 
extent  such  allowances  are  not  a 
reimbursement,  except  for  allowances 
authorized  under  the  JTPA.  The  location 
of  the  JTPA  exception  statement  has 
caused  some  confusion  as  to  whether  or 
not  JTPA  reimbursements  are  countable 
or  excluded  income.  As  stated  earlier, 
except  for  JTPA  earnings  prescribed  at  7 
CFR  273.9(b)(l)(v).  all  other  JTPA 
allowances,  earnings  and  payments 
(including  reimbursements)  are 
excluded  income.  To  better  clarify  this 
policy,  the  Department  is  amending  7 
CFR  273.9(b){l)(iii)  to  make  the  JTPA 


exception  statement  a  separate 

sentence. 

The  Department  is  also  making  a 
technical  correction  to  7  CFR 
273.9(b)(l)(v).  As  discussed  eariier,  that 
provision  provides  that  "earnings"  to 
individuals  participating  in  the  on-the- 
job  training  programs  under  section 
204(5).  title  II.  of  the  JTPA  are  countable 
income  (except  for  such  earnings  to 
individuals  under  19  years  of  age  who 
are  under  the  parental  control  of  an 
adult  household  member).  Current 
policy  clarifies  that  "earnings"  for  the 
purpose  of  this  provision  includes 
monies  paid  by  the  JTPA  or  the 
employer.  Accordingly,  the  Department 
is  making  a  technical  correction  to  7 
CFR  273.9(b)(l)(v)  to  incorporate  this 
policy  clarification  into  the  regulatory 
text. 

Implementation 

One  commenter  requested  that  State 
agencies  be  allowed  a  90-day  period  to 
implement  provisions  of  the  final 
rulemaking.  Under  section  1781  of  Public 
Law  101-624,  the  Department  has  no 
discretion  with  regard  to  establishing  an 
effective  date  and/or  implementation 
timeframe  for  those  provisions  which 
implement  Public  Law  101-624.  The 
Department  is  making  every  effort  to 
ensure  that  State  agencies  will  have 
plenty  of  time  for  implementation  of 
those  Public  Law  101-624  provisions 
which  require  an  implementation  effort 
on  the  part  of  State  agencies.  The 
remaining  provisions  of  this  final  action 
are  of  a  technical  nature  and.  therefore, 
do  not  require  special  implementation 
efforts  on  the  part  of  the  State  agencies. 

Accordingly,  this  action  amends  7 
CFR  271.2(g)  to  add  a  new  paragraph  to 
address  implementation  requirements 
for  this  final  action.  That  paragraph 
provides  that  the  provisions  contained 
in  5  5  271.1,  271.7,  273.1(e){l){iii), 
273.2(k)(l](i)(H),  273.2(m),  273.10.  273.18 
and  27ai  are  effective  on  February  1, 
1992  and  shall  be  implemented  as 
follows: 

The  Guam  and  Virgin  Islands  State 
agencies  shall  communicate  the  two 
new  group  home  provisions  (S  §  271.2, 
273.1  (e)(l)(iii)  and  27&1)  to  group  homes 
in  their  areas  by  this  date  so  that  they 
can  apply  for  the  appropriate 
certification  and  residents  can  apply  for 
food  stamps  without  delay.  State 
agencies  shall  implement  the  expanded 
group  home  provisions  for  applicants 
newly  applying  for  program  benefits  on 
or  after  February  1, 1992  for  approved 
group  homes. 

No  special  implementation  efforts  are 
required  with  regard  to  the  provisions 
§  S  Z73^k)(l)(i)(H)  and  273.2(m) 
informing  SSI  applicants  about  the  Food 


Stamp  Program  and  the  availability  of 
an  application  at  the  SSA  office.  In 
regard  to  the  provisions  in  j  5  271.2. 
271.7.  273.10  and  273.18  relative  to  the 
minimum  benefit  for  one-  and  two- 
person  households,  this  action  clarifies 
that  the  method  of  calculating  the 
minimum  benefit  will  not  result  in  an 
increase  in  the  minimum  benefit  for 
some  time.  However.  State  agencies  are 
expected  to  have  the  capability  of 
implementing  a  change  timely  when 
such  a  change  is  announced  by  the 
Department  and  should  not  wait  until  an 
actual  change  in  the  minimum  benefit  is 
announced  to  adjust  computers  and 
train  caseworkers. 

The  remaining  provisions  of  this 
action  are  effective  30  days  from  the 
publication  date  of  this  final  action.  The 
provisions  which  reflect  that  a  joint 
application  is  no  longer  required  for  SSI 
applicants  {§  §  273.2(c).  273.2(i).  and 
273.2(k)(l)(i)(D))  do  not  require 
implementation  efforts  by  State 
agencies.  The  remaining  provisions 
(5  S  273.4.  273.9(b)  and  273.9(c))  also  do 
not  require  special  implementation 
efforts  by  State  agencies  as  the 
provisions  reflect  current  policy. 

This  action  further  provides  that  any 
variance  resulting  from  implementation 
of  the  provisions  of  this  amendment 
shall  be  excluded  from  quality  control    - 
error  analysis  for  90  days  from  the 
required  implementation  date  which 
shall  be  handled  in  accordance  with  7 
CFR  275.12(d)(2)(vii). 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedures,  Food  stamps.  Grant 
program-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamps. 
Fraud.  Grant  programs-social  programs. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Social  Security,  Students. 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Food  stamps.  Groceries- 
retail.  Groceries,  General  line- 
wholesaler.  Penalties. 

Accordingly.  7  CFR  parts  271,  272.  273. 
and  276  are  amended  as  follows: 

1.  The  authority  citation  for  parts  271. 
272,  273  and  278  continue  to  read  as 
follows: 
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Aulhorily:  7  U.S.C.  2011-2031. 

PART  271-GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  5  271.2. 

a.  In  the  definition  of  "Eligible  foods," 
paragraph  (5)  is  amended  by  adding  the 
words  "title  I."  before  the  words  "title 
11"  and  by  adding  the  words  ".  title  X. 
title  XIV,"  after  the  words  "title  11"; 

b.  In  the  definition  for  "Group  living 
arrangement,"  the  first  sentence  is 
amended  by  adding  the  words  "or  under 
standards  determined  by  the  Secretary 
to  be  comparable  to  standards 
implemented  by  appropriate  State 
agencies  under  section  1616(e)  of  the 
Social  Security  Act"  to  the  end  of  the 
sentence  and  the  second  sentence  is 
amended  by  adding  the  word  "Title  I," 
before  the  words  "title  11"  and  by  adding 
the  words  ".  title  X.  title  XIV."  after  the 
words  'Title  II";  and 

c.  A  new  definition  for  "Minimum 
benefit"  is  added. 

The  addition  reads  as  follows: 

§271.2    Definttions. 

•        •        •        •        • 

Minimum  benefit  means  the  minimum 
monthly  amount  of  food  stamps  that 
one-  and  two-person  households 
receive.  The  amount  of  the  minimum 
benefit  will  be  reviewed  annually  and 
adjusted  to  the  nearest  $5  each  October 
1  based  upon  the  percentage  change  in 
the  Thrifty  Food  Plan  for  the  twelve 
month  period  ending  the  preceding  June. 


§271.7    [Amended] 
3.  In  5  271.7, 

a.  Paragraph  (b]  is  amended  by 
removing  the  words  "a  minimum  benefit 
of  $10"  in  the  last  sentence  and  adding 
the  words  "the  minimum  benefit"  in 
their  place; 

b.  Paragraph  {d){l)(ii)  is  amended  by 
removing  the  words  "a  minimum  benefit 
of  $10"  in  the  third  sentence  and  adding 
the  words  'the  minimum  benefit"  in 
their  place: 

c.  Parag'-aph  (d)(2)(i)  is  amended  by 
removing  the  words  "a  $10  minimum 
benefit  level"  in  the  second  sentence 
and  adding  the  words  "the  minimum 
benefit"  in  their  place;  and 

d.  Paragraph  (d)(3)  is  amended  by 
removing  the  words  "$10  shall  receive  a 
minimum  benefit  of  $10 "  in  the  second 
sentence  and  adding  the  words  "the 
minimum  benefit  shall  receive  the 
minimum  benefit"  in  their  place. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

4.  In  §  272.1,  a  new  paragraph  (g](120) 
is  added  to  read  as  follows: 


S  272.1    General  terms  and  condition*. 

•        «        *        *        * 

(g)  Implementation.  *  *  * 
(120)  Amendment  No.  335.  The 
provisions  contained  in  Amendment  No. 
335  are  effective  and  shall  be 
implemented  as  follows: 

(i)  The  provisions  contained  in 
§S  271.Z  271.7,  273.1(e)(l)(iii). 
273.2(k)(l)(i)(H).  273.2(m).  273.10.  273.18 
and  278.1  of  Amendment  No.  335  are 
effective  on  February  1. 1992  and  shall 
be  implemented  on  that  date  as  follows: 

(A)  The  Guam  and  Virgin  Islands 
State  agencies  shall  communicate  the 
two  new  group  home  provisions 

(§5  271.2.  273.1(e)(l)(iii)  and  278.1)  to 
group  homes  in  their  areas  by  this  date 
so  that  they  can  apply  for  the 
appropriate  certification  and  residents 
can  apply  for  food  stamps  without 
delay.  All  State  agencies  shall 
implement  the  expanded  group  home 
provisions  for  appHcants  newly  applying 
for  program  benefits  on  or  after 
February  1, 1992  for  approved  group 
homes. 

(B)  No  special  implementation  efforts 
are  required  with  regard  to  the 
provisions  in  55  273.2(k)(l)(i)(H)  and 
273.2(m)  about  informing  SSI  applicants 
about  the  Food  Stamp  Program  and  the 
availability  of  an  application  at  the 
social  security  office. 

(C)  State  agencies  are  not  required  to 
adjust  their  computers  or  train  their 
caseworkers  immediately  in  order  to 
implement  the  provisions  in  55  271.2. 
271.7.  273.10  and  273.18  relative  to  the 
minimum  benefit  for  one-  and  two- 
person  households  because  the 
methodology  for  annually  adjusting  the 
minimum  benefit  will  not  result  in  an 
increase  in  the  minimum  benefit  for 
some  time.  However,  State  agencies  are 
expected  to  have  the  capability  of 
implementing  a  change  in  the  minimum 
benefit  in  a  timely  marmer  when  such  a 
change  in  announced  and,  therefore, 
shall  not  wait  until  an  actual  change  in 
the  minimum  benefit  to  adjust 
computers  and  train  caseworkers. 

(ii)  The  remaining  provisions  of 
Amendment  No.  335  are  effective 
February  1, 1992.  The  provisions  which 
reflect  that  a  joint  application  is  no 
longer  required  for  SSI  applicants 
55  (i)(3][i).  and  273.2(k)(l){i){D))  do  not 
require  implementation  efforts  by  State 
agencies.  The  remaining  provisions 
(§5  273.4,  273.9(b)  and  273.9(c))  also  do 
not  require  special  implementation 
efforts  by  State  agencies  as  the 
provisions  reflect  current  policy. 

(iii)  Any  variance  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
quality  control  error  analysis  for  90  days 
from  the  required  implementation  date 


which  shall  be  handled  in  accordance 
with  7  CFR  275.12(d)(2)(vii). 

PART  273-CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

§273.1    [Amended] 

5.  In  5  273.1.  paragraph  (e)(l)(iii)  is 
amended  by  adding  the  words  "title  I." 
before  the  words  "title  11"  and  by  adding 
the  words  ",  title  X,  title  XIV,"  after  the 
words  "title  II"; 

6.  In  5  273.2. 

a.  In  paragraph  {c)(l)  the  last  sentence 
is  amended  by  adding  the  words  "food 
stamp"  before  the  word  "application" 
the  second  time  it  appears; 

b.  In  paragraph  (i)(3)(i)  the  second 
sentence  is  amended  by  adding  the 
words  "food  stamp"  before  the  word 
"application"; 

c.  In  paragraph  (k)(l)(i)(D)  the  second 
sentence  is  removed; 

d.  In  paragraph  (k)(l)(i){H)  the  first 
sentence  is  revised;  and 

e.  A  new  paragraph  (m)  is  added. 
The  revision  and  addition  read  as 

follows: 

§  273^    Application  processing. 

•  •        *        •        • 

[V]  SSI  households.  "  *  * 
(1)  Initial  application  and  eligibility 
determination.  *  *  * 

(i)  *  *  * 

(H)  SSA  shall  refer  non-SSI 
households  to  the  correct  food  stamp 

office.*  *  * 

•  *        •        *        • 

(m)  Households  where  not  all 
members  are  applying  for  or  receiving 
SSL  An  applicant  for  or  recipient  of  SSI 
shall  be  informed  at  the  SSA  office  of 
the  availability  of  benefits  under  the 
Food  Stamp  Program  and  the 
availability  of  a  food  stamp  application 
at  the  SSA  office.  The  SSA  office  is  not 
required  to  accept  applications  or  to 
conduct  interviews  for  SSI  applicants  or 
recipients  who  are  not  members  of 
households  in  which  all  are  SSI 
applicants  or  recipients  unless  the  State 
agency  has  chosen  to  outstation 
eligibility  workers  at  the  SSA  office.  In 
this  case,  processing  shall  be  in 
accordance  with  5  273.2{k)(l)(ii). 

§273.4    (Amended] 

7.  In  5  273.4,  paragraph  (a)(8)  is 
amended  by  adding  the  words 
"temporary  or"  after  the  word  "for"  and 
before  the  word  "permanent". 

8.  In  5  273.9, 

a.  Paragraph  (b)(l)(iii)  is  amended  by 
removing  the  words  ",  except  for 
allowances  received  throu^  programs 
authorized  by  the  Job  Training 
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which  shall  be  handled  in  accordance 
with  7  CFR  275.12(d)(2)(vii). 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

§273.1    [Amended] 

5.  In  5  273.1,  paragraph  {e)(l)(iii)  is 
amended  by  adding  the  words  "title  I," 
before  the  words  "title  11"  and  by  adding 
the  words  ".  title  X.  title  XIV."  after  the 
words  "title  11"; 

6.  In  5  273.2. 

a.  In  paragraph  (c)(1)  the  last  sentence 
.  is  amended  by  adding  the  words  "food 

stamp"  before  the  word  "application" 
the  second  time  it  appears; 

b.  In  paragraph  (i)(3)(i)  the  second 
sentence  is  amended  by  adding  the 
words  "food  stamp"  before  the  word 
"application"; 

c.  In  paragraph  (k)(l)(i)(D)  the  second 
sentence  is  removed; 

d.  In  paragraph  (k){l)(i){H)  the  first 
sentence  is  revised;  and 

e.  A  new  paragraph  (m)  is  added. 
The  revision  and  addition  read  as 

follows: 

5  273 J    Application  processing. 

•        •        •        *        • 

[V)  SSI  households.  '  '  " 
(1)  Initial  application  and  eligibility 
determination.  *  *  * 
(J)  .  .  . 

(H)  SSA  shall  refer  non-SSI 
households  to  the  correct  food  stamp 

office.*  *  * 

***** 

(m)  Households  where  not  all 
members  are  applying  for  or  receiving 
SSI  An  applicant  for  or  recipient  of  SSI 
shall  be  informed  at  the  SSA  office  of 
the  availability  of  benefits  under  the 
Food  Stamp  Program  and  the 
availability  of  a  food  stamp  application 
at  the  SSA  office.  The  SSA  office  is  not 
required  to  accept  applications  or  to 
conduct  interviews  for  SSI  applicants  or 
recipients  who  are  not  members  of 
households  in  which  all  are  SSI 
applicants  or  recipients  unless  the  State 
agency  has  chosen  to  outstation 
eligibility  workers  at  the  SSA  office.  In 
this  case,  processing  shall  be  in 
accordance  with  5  273.2{k)(l)(ii). 

§273.4    [Amended] 

7.  In  5  273.4.  paragraph  (a)(B)  is 
amended  by  adding  the  words 
"temporary  or"  after  the  word  "for"  and 
before  the  word  "permanent". 

8.  In  5  273.9, 
a.  Paragraph  {b](l)(iii)  is  amended  by 

removing  the  words  ",  except  for 
allowances  received  through  programs 
authorized  by  the  Job  Training 


Federal  Register  /  Vol.  56.  No.  233  /  Wednesday,  December  4,  1991  /  Rules  and  Regulations 


63597 


Partnership  Act"  and  adding  a  new 
sentence  to  the  end  of  the  paragraph; 

b.  Paragraph  (b)(l)(v)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph;  and 

c.  Paragraph  (c){10)(v)  is  revised  in  its 
entirety. 

The  addition  and  revision  read  as 
follows: 

§  273.9    Income  and  deductions. 

*        *        *        «        * 

(b)  Definition  of  income.  *  *  • 

(1)  *  *  * 

(iii)  *  *  *  Training  allowances  under 
Job  Training  Partnership  Act,  other  than 
earnings  as  specified  in  paragraph 
(b)(l)(v)  of  this  section,  are  excluded 
from  consideration  as  income. 
***** 

(v)  *  *  *  For  the  purpose  of  this 
provision,  earnings  include  monies  paid 
by  the  Job  Training  Partnership  Act  and 
monies  paid  by  the  employer. 

***** 

(c)  Income  exclusions.  *  *  * 
(10)*  *  * 

(v)  Allowances,  earnings,  or  payments 
(including  reimbursements)  to 
individuals  participating  in  programs 
under  the  Job  Training  Partnership  Act 
(Pub.  L.  90-300).  except  as  provided  for 
under  paragraph  (b)(l)(v)  of  this  section. 
***** 

9.  In  §  273.10, 

a.  Paragraph  (e)(2)(ii)(C)  is  amended 
by  removing  the  words  "of  $10"  and 
adding  the  words  "equal  to  the  minimum 
benefit"  in  their  place; 

b.  Paragraph  (e)(2)(vi)(B)  is  revised; 

c.  Paragraph  (e)(2)(vi)(D)  is  amended 
by  removing  the  words  "a  $10"  and 
replacing  them  with  the  word  "the"; 

The  revision  reads  as  follows: 

§  273.10    Determining  household  eligibility 
and  benefit  levels. 

***** 

(e)  Calculating  net  income  and  benefit 
level—*  *  * 

(2)  *  *  * 
(vi)  *  *  * 

(B)  Except  as  provided  in  paragraphs 
(a)(1).  (e)(2)(ii)(B),  and  (e)(2)(vi)(C)  of 
this  section,  one-  and  two-person 
households  shall  be  provided  with  at 
least  the  minimum  benefit. 


§273.18    lAmended] 

10.  In  §  273.18,  paragraph  (g)(4)  is 
amended  by  removing  the  words  "a  $10 
minimum  benefit  level"  appearing  in  the 
sixth  sentence  and  adding  the  words 
"the  minimum  benefit"  in  their  place. 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES.  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANaAL  INSTITUTIONS 

§  278.1    [Amended] 

11.  In  §  278.1,  the  second  sentence  of 
paragraph  (f)  is  amended  by  adding  the 
words  "or  under  standards  determined 
by  the  Secretary  to  be  comparable  to 
standards  implemented  by  appropriate 
State  agencies  under  section  1616(e)  of 
the  Social  Security  Act"  at  the  end  of 
the  sentence. 

Dated:  November  22. 1991. 
Betty  ]o  Nelsen, 

Administrator,  Food  and  Nutrition  Service. 
|FR  Doc.  91-29017  Filed  12-2-91;  10:31  am] 
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DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  271, 272,  and  273 

[Amendment  No.  336] 

Food  Stamp  Program:  Monthly 
Reporting  and  Retrospective 
Budgeting  Amendments  and  Mass 
Changes 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Final  rule. 

SUIMMARY:  This  rule  finalizes  provisions 
of  a  proposed  rule  published  in  the 
Federal  Register  on  August  13, 1991  (56 
FR  40146).  The  proposed  rule  included 
the  monthly  reporting  and  retrospective 
budgeting  (MRRB)  provisions  of  the 
Mickey  Leland  Memorial  Domestic 
Hunger  Relief  Act  (Title  XVII.  Pub.  L. 
101-624. 104  Stat.  3359,  November  28. 
1990).  These  provisions  include  the  State 
agency  option  to  budget  retrospectively 
households  not  subject  to  monthly 
reporting,  the  addition  of  households 
residing  on  Indian  reservations  to  the 
categories  of  households  exempt  from 
monthly  reporting,  and  the  elimination 
of  the  requirement  that  the  Secretary  of 
Agriculture  prescribe  the  standards  for 
report  forms.  The  proposed  rule  also 
included  numerous  procedural  changes 
to  the  Food  Stamp  Program  MRRB 
requirements  and  revisions  and 
clarifications  of  the  procedures  for 
handling  mass  changes.  These 
procedural  changes  include  a 
clarification  of  procedures  for  handling 
prorated  or  annualized  income;  revised 
procedures  for  budgeting  certain  new 
household  members;  clarification  of 
procedures  for  handling  certain  mass 
changes  for  retrospectively-budgeted 
households;  procedures  for  handling 
income  received  in  the  form  of  a  single 


monthly  payment  or  deductions  paid  in 
a  monthly  sum;  revised  procedures  for 
handling  the  income  of  new  household 
members:  redefinition  of  the  information 
required  on  the  monthly  report;  optional 
prospective  or  retrospective  suspension: 
more  flexible  procedures  regarding  the 
mailing  of  recertification  forms:  and 
changes  in  the  current  reinstatement 
policy.  This  rule  also  clarifies 
procedures  for  implementing  regulatory 
changes  for  households  subject  to 
MRRB. 

DATES:  The  provision  at  7  CFR  273.21(b) 
introductory  text  which  give  Stale 
agencies  the  option  of  using 
retrospective  budgeting  for  nonmonthly 
reporting  households  is  effective  as  of 
November  28. 1990.  but  no  action  is 
necessary  to  implement  that  provision. 
The  provisions  at  7  CFR  273.21(b)(4).  7 
CFR  273.21(h)(3).  and  7  CFR 
273.21{j)(l)(ii)  are  effective  and  must  be 
implemented  on  February  1, 1992.  The 
remaining  provisions  are  effective 
January  3. 1992  and  must  be 
implemented  no  later  than  July  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Judith  M.  Seymour.  Supervisor. 
Eligibility  and  Certification  Regulations 
Section.  Certification  Policy  Branch. 
Program  Development  Division.  Food 
Stamp  Program.  Food  and  Nutrition 
Service.  USDA.  3101  Park  Center  Drive. 
Alexandria,  Virginia.  22302;  Telephone: 
(703)  756-3496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
This  final  rule  affects  the  economy  by 
less  than  $100  million  a  year.  The  rule 
would  not  significantly  raise  costs  or 
prices  for  consumers,  industries, 
government  agencies  or  geographic 
regions.  There  would  be  no  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
the  Department  has  classified  this  rule 
as  "non-major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice{s)  to  7  CFR  part  3105. 
subpart  V  (48  FR  29115.  June  24. 1983;  or 
48  FR  54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order  12372 
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which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  respect  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  SlaL  1164.  September  19. 
1980).  Betty  Jo  Nelsen.  Administrator  of 
the  Food  and  Nutrition  Service  (FNS). 
has  certified  that  this  rule  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  would  affect  food  stamp 
applicants  and  recipients  and  State  local 
agencies  which  administer  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  associated  with  MRRB 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
0MB  No.  0584-0064.  The  provisions  in 
this  final  rule  are  related  to  certiflcation 
and  MRRB  but  they  do  not  impose 
additional  reporting  or  recordkeeping 
requirements. 

Background 

On  August  13, 1991.  the  Department 
published  in  the  Federal  Register  at  56 
FR  40146  a  proposed  rule  that  would 
amend  the  Fooid  Stamp  Program 
regulations  governing  the  monthly 
reporting  and  retrospective  budgeting 
system  (MRRB)  and  the  handling  of 
mass  changes.  The  proposed  rule  had 
four  primary  objectives.  First,  the 
Department  proposed  to  implement  the 
provisions  of  Sections  1718. 1723  and 
1724  of  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  (Title  XVII, 
Pub.  L  101-624, 104  Stat  3359.  November 
28, 1990)  (Leland  Act).  Second,  the 
Department  proposed  to  clarify  and 
simplify  procedures  regarding  the 
handling  of  mass  changes  in  the 
administration  of  the  Food  Stamp 
Program.  Third,  the  Department 
proposed  numerous  changes  to  the 
procedures  governing  the  operation  of 
the  MRRB  system.  The  fourth  objective 
of  this  rule  was  to  incorporate  several 
indexed  policy  memoranda  into  the 
regulations. 

The  Department  accepted  comments 
on  this  rulemaking  through  September 
12, 1991.  Seventeen  letters  were  received 
addressing  the  provisions  in  the 
proposed  rule.  Commenters  included  14 
State  agencies,  one  local  agency,  and 
two  public  interest  groups.  The 
comments  are  discussed  below.  An 
explanation  of  the  rule  is  contained  in 
the  preamble  of  the  proposed  rule.  The 


reader  should  refer  to  the  preamble  of 
that  rule  for  a  full  understanding  of  the 
provisions  of  this  final  rule. 

The  procedures  governing  MRRB  were 
first  published  in  an  interim  rule  on  May 
25, 1982  at  47  FR  22684  and  through  a 
final  rule  published  on  December  8, 1983 
at  48  FR  54951.  The  Food  Security  Act  of 
1985  (Pub.  L  99-198,  December  23. 1985) 
amended  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2011  et  seq.)  by  requiring  State 
agencies  to  apply  MRRB  to  households 
with  earnings  or  a  recent  work  history. 
Stale  agencies  were  allowed  to  apply 
MRRB  to  other  categories,  with  the 
exception  of  migrant  farmworker 
households  in  the  migrant  job  stream 
and  households  with  no  earned  income 
in  which  all  adult  members  were  elderly 
or  disabled.  The  statutory  MRRB 
provisions  were  amended  by  the  Hunger 
Prevention  Act  of  1988  (Pub.  L.  100-435, 
September  19, 1988).  Under  the  Hunger 
Prevention  Act,  MRRB  became  a  State 
agency  option;  the  categories  of 
households  statutorily  exempt  from 
MRRB  were  expanded  to  include  all 
seasonal  or  migrant  farmworker 
households  and  homeless  households; 
prospective  budgeting  was  mandated  for 
all  households  in  the  beginning  months 
of  participation  in  the  Program;  and 
prospective  budgeting  was  mandated  for 
all  households  not  subject  to  monthly 
reporting.  The  MRRB  provisions  of  the 
Hunger  Prevention  Act  were  effective 
October  1, 1988  and  a  final  rule  was 
published  on  June  6. 1989  at  54  FR  24149. 
The  Leland  Act  made  several  changes  to 
the  MRRB  provisions.  Section  1718  of 
the  Leland  Act  gave  State  agencies  the 
option  of  using  retrospective  budgeting 
for  nonmonthly  reporting  households, 
except  for  those  which  are  statutorily 
exempt  from  MRRB.  Section  1723  of  the 
Leland  Act  added  households  residing 
on  Indian  reservations  to  the  categories 
of  households  excluded  from  MRRB,  and 
section  1724  eliminated  the  requirement 
that  report  forms  conform  to  standards 
prescribed  by  the  Secretary. 

Retrospective  Budgeting  of  Nonmonthly 
ReporUng  Households— 7  CFR  273^1(b) 

In  the  proposed  rule,  the  Department 
proposed  to  amend  7  CFR  273.21(b)  to 
give  State  agencies  the  option  of  using 
retrospective  budgeting  for  nonmonthly 
reporting  households  other  than  those 
households  exempt  from  monthly 
reporting  under  the  provisions  of  section 
6(c){l){A)  of  the  Food  Stamp  Act.  Two 
comments  were  received  on  this 
provision.  One  State  agency  supported 
the  provision.  One  public  interest  group 
requested  that  State  agencies  be 
required  to  specify  in  their  State  Plans 
the  standards  being  used  to  consign 
households  to  retrospective  budgeting 


and  that  these  standards  must  be  non- 
discrimmatory.  Section  272.6(a)  of  the 
Food  Stamp  Program  regulations 
already  requires  that  State  agencies  not 
discriminate  against  any  applicant  or 
participant  in  any  aspect  of  program 
administration.  Further,  the  requirement 
for  non-discrimination  is  also  part  of  the 
Federal/State  Agreement,  one  of  the 
basic  components  of  the  State  Plan  of 
Operation.  Therefore,  we  do  not  believe 
it  is  necessary  to  reiterate  the  non- 
discrimination requirement  in  7  CFR 
273.21(b).  Nor  do  we  believe  that  it  is 
appropriate  to  incorporate  the  State 
agency's  monthly  reporting  and 
retrospective  budgeting  standards  in  the 
State  Plan.  State  agencies  need  the 
flexibility  to  determine  which  types  of 
households  most  appropriately  belong  in 
either  monthly  reporting  or  retrospective 
budgeting  based  on  quality  control  error 
findings  and  administrative  needs. 
Accordingly,  the  Department  has  not 
changed  the  proposal  and  adopts  the 
proposed  provision  as  written. 

Households  Residing  on  Indian 
Reservations— 7  CFR  273.21(b)(4) 

Section  1723  of  the  Leland  Act  added 
households  residing  on  Indian 
reservations  to  the  list  of  households 
exempt  from  MRRB.  To  implement  this 
provision,  the  Department  proposed  to 
add  a  new  section  at  7  CFR  273.21(b)(4) 
exempting  households  residing  on 
Indian  reservations  from  MRRB.  The 
Department  received  five  comments  on 
this  provision,  one  supporting  it,  one 
opposing  it.  and  three  requests  for 
clarification.  Exclusion  of  households 
residing  on  Indian  reservations  from 
MRRB  is  mandated  by  the  Leland  Act. 
Commenters  pointed  out  that  the 
regulatory  provision  does  not  distinguish 
between  Indians  and  non-Indians 
residing  on  the  reservation.  The 
legislation  does  not  specify  that  only 
Indian  households  are  exempt  from 
MRRB;  it  specifies  that  all  households 
residing  on  reservations  are  so  exempt. 
Therefore,  the  Department  has  not 
revised  the  provision  to  only  include 
Indian  households.  One  commenter 
pointed  out  that  some  Indians  have 
tribal  memberships  that  entitle  them  to 
be  treated  as  if  they  reside  on 
reservations.  The  Department  believes 
that  the  provision  excluding  households 
which  reside  on  Indian  reservations 
from  MRRB  applies  to  Indians  whose 
tribal  membership  deems  them  as 
residing  on  Indian  reservations. 
However,  it  would  be  responsibility  of 
the  Indian  household  to  prove  that  its 
tribal  membership  deemed  it  as  residing 
on  a  reservation.  This  final  rule  adopts 
the  proposed  provision  as  »vritten. 


December  4,  1991  /  Rules  and  Regulations 


preamble  of 
Landing  of  the 
le. 
ing  MRRB  were 

im  rule  on  May 
id  through  a 
jcember  8, 1983 
Security  Act  of 
imber  23. 1985) 
(Act  of  1977  (7 
quiring  State 
to  households 
work  history. 
ved  to  apply 
t,  with  the 
nworker 
t  job  stream 
;amed  income 
irs  were  elderly 
y  MRRB 
i  by  the  Hunger 
•ub.  L.  100-435. 
ler  the  Hunger 
3came  a  State 
)ries  of 
Lempt  from 
I  include  all 
iworker 
3  households; 
as  mandated  for 
:inning  months 
ogram:  and 
as  mandated  for 
:t  to  monthly 
•visions  of  the 
i^ere  effective 
lal  rule  was 
)  at  54  FR  24149. 
veral  changes  to 
ction  1718  of 
e  agencies  the 
;tive  budgeting 
;  households, 
re  statutorily 
tion  1723  of  the 
holds  residing 
3  the  categories 
from  MRRB,  and 
the  requirement 
n  to  standards 
ary. 

'  of  Nonmonthly 
7  CFR  273^1(b) 

he  Department 
R  273.21(b)  to 
)ption  of  using 
for  nonmonthly 
ler  than  those 
I  monthly 
isions  of  section 
amp  Act.  Two 
i  on  this 
>ncy  supported 
c  interest  group 
ncies  be 
eir  State  Plans 
d  to  consign 
tive  budgeting 


and  that  these  standards  must  be  non- 
discriminatory. Section  272.6(a)  of  the 
Food  Stamp  Program  regulations 
already  requires  that  State  agencies  not 
discriminate  against  any  applicant  or 
participant  in  any  aspect  of  program 
administration.  Further,  the  requirement 
for  non-discrimination  is  also  part  of  the 
Federal/State  Agreement,  one  of  the 
basic  components  of  the  State  Plan  of 
Operation.  Therefore,  we  do  not  believe 
it  is  necessary  to  reiterate  the  non- 
discrimination requirement  in  7  CFR 
273.21(b).  Nor  do  we  believe  that  it  is 
appropriate  to  incorporate  the  State 
agency's  monthly  reporting  and 
retrospective  budgeting  standards  in  the 
State  Plan.  State  agencies  need  the 
flexibility  to  determine  which  types  of 
households  most  appropriately  belong  in 
either  monthly  reporting  or  retrospective 
budgeting  based  on  quality  control  error 
findings  and  administrative  needs. 
Accordingly,  the  Department  has  not 
changed  the  proposal  and  adopts  the 
proposed  provision  as  written. 

Households  Residing  on  Indian 
Reservations— 7  CFR  273.21(h)(4) 

Section  1723  of  the  Leland  Act  added 
households  residing  on  Indian 
reservations  to  the  list  of  households 
exempt  from  MRRB.  To  implement  this 
provision,  the  Department  proposed  to 
add  a  new  section  at  7  CFR  273.21(b)(4) 
exempting  households  residing  on 
Indian  reservations  from  MRRB.  The 
Department  received  five  comments  on 
this  provision,  one  supporting  it  one 
opposing  it,  and  three  requests  for 
clarification.  Exclusion  of  households 
residing  on  Indian  reservations  from 
MRRB  is  mandated  by  the  Leland  Act. 
Commenters  pointed  out  that  the 
regulatory  provision  does  not  distinguish 
between  Indians  and  non-Indians 
residing  on  the  reservation.  The 
legislation  does  not  specify  that  only 
Indian  households  are  exempt  from 
MRRB;  it  specifies  that  all  households 
residing  on  reservations  are  so  exempt. 
Therefore,  the  Department  has  not 
revised  the  provision  to  only  include 
Indian  households.  One  commenter 
pointed  out  that  some  Indians  have 
tribal  memberships  that  entitle  them  to 
be  treated  as  if  they  reside  on 
reservations.  The  Department  believes 
that  the  provision  excluding  households 
which  reside  on  Indian  reservations 
from  MRRB  applies  to  Indians  whose 
tribal  membership  deems  them  as 
residing  on  Indian  reservations. 
However,  it  would  be  responsibility  of 
the  Indian  household  to  prove  that  its 
tribal  membership  deemed  it  as  residing 
on  a  reservation.  This  final  rule  adopts 
the  proposed  provision  as  written. 


The  Monthly  Report  Form — 7  CFR 
^73M(h) 

Section  1724  of  the  Leland  Act 
delegated  responsibility  to  the  State 
agencies  for  the  design  of  the  monthly 
report  form  and  the  determination  of  the 
Information  regarding  eligibility  and 
benefits  which  will  be  included  in  the 
form.  To  implement  this  legislative 
provision,  the  Department  proposed  to 
eliminate  at  7  CFR  273.21(h)(3)  the 
mandatory  list  of  items  which  must  be 
included  on  the  monthly  report.  The 
Department  received  two  comments  on 
this  provision,  one  supporting  the 
proposal  and  one  requesting  that  the 
requirements  in  7  CFR  273.21(h)(2)  also 
be  eliminated.  As  discussed  in  the 
preamble  of  the  proposed  rule,  the 
requirements  in  7  CFT*  273.21(h)(2)  are 
mandated  explicitly  or  implicitly  by  law 
and  therefore  must  be  included  on  the 
monthly  report  form.  In  reviewing  the 
comments,  the  Department  noted  that 
revisions  to  7  CFR  273.21(j)(l)(ii)(B)  and 
(C)  are  required  to  conform  that  section 
to  the  changes  in  7  CFR  273.21(h)(3). 
Accordingly,  in  this  final  rule,  the 
Department  has  revised  these  sections 
to  specify  that  if  information  required  by 
the  monthly  report  was  missing,  the 
report  would  be  considered  incomplete. 

As  discussed  above,  the  Department 
sought  in  the  August  13  proposed  rule  to 
clarify  and  simplify  procedures 
regarding  mass  changes  and  additional 
technical  changes  to  the  MRRB 
requirements.  These  remaining 
proposals  are  discussed  below. 

Mass  Changes— 7  CFR  273.12(e) 

The  Department  proposed  to  clarify 
current  policy  on  implementing  mass 
changes  by  addition  of  a  sentence  to 
273.12(e)(1)  to  require  State  agencies  to 
implement  all  adjustments  to  eligibility 
standards,  allotments,  deductions,  and 
State  adjustments  to  the  standard  utility 
allowance  (SUA)  prospectively,  in  the 
same  month  for  all  households 
regardless  of  budgeting  system.  The 
Department  also  proposed  at  7  CFR 
273.12(e)(1)  to  require  state  agencies  to 
implement  seasonal  adjustments  in 
SUA's  prospectively  for  all  households. 
Finally,  the  Department  proposed  at  7 
CFR  273.21(j)(l)(vii)(B)  to  require  State 
agencies  which  budget  public  assistance 
(PA)  grants  prospectively  to  use  7  CFR 
273.12(e)(2)  to  implement  mass  changes 
in  PA  grants.  The  Department  received 
one  comment  supporting  these 
provisions.  Accordingly,  the  proposed 
provisions  have  been  adopted  in  the 
final  rule. 


Additional  MRRB  Changes 

One-  and  Two-Month  Systems— 7  CFR 
273.21(d) 

The  Department  proposed  at  7  CFR 
273.21(d)  to  give  State  agencie*  the  option  of 
using  either  one  or  two  beginning  months  in  a 
one-month  MRRB  system.  One  comment  was 
received  supporting  this  provision.  The 
provision  has  been  adopted  in  the  final  rale 
as  proposed. 

Budgeting  the  Income^ofa  New 
Household  Member  Who  Had  Been 
Previously  Providing  Income  to  the 
Household— 7  CFR  273.21(f)(1) 

The  Department  proposed  to  amend  7 
CFR  273.21(f)(l)(iii)(B)  to  disregard 
previously  provided  income  of  a  new 
household  member  when  that  new 
household  member's  current  income  is 
being  prospectively  budgeted.  The 
Department  received  four  comments  on 
this  provision.  Two  supported  the 
provision;  one  opposed  it  on  the  grounds 
that  there  is  no  basis  for  excluding  the 
income  and  that  to  do  so  is 
administratively  complex.  The  fourth 
commenter  wanted  deemed  income 
addressed  as  well.  Excluded  household 
members  whose  income  has  been 
deemed  as  available  to  the  household 
are  added  retrospectively  (Policy 
Memorandum  87-04,  which  is  being 
incorporated  in  this  final  rulemaking  as 
7  CFR  273.21(f)(l)(iv)).  One  of  the 
supporters  requested  a  delay  in 
implementation  of  this  provision  to 
enable  State  agencies  to  determine 
whether  the  provision  was  automatable. 
The  Department  has  considered  these 
comments  and  has  determined  that  it  is 
inappropriate  to  count  income  that  a 
new  member  provided  to  the  household 
retrospectively  simultaneously. 
Therefore,  the  Department  has  left  the 
provision  as  proposed  and  adopts  the 
provision  as  written. 

Budgeting  the  Income  of  a  New 
Household  Member  Who  Has  Received 
Income  From  a  Terminated  Source — 7 
CFR  273.21(f)(l)(iii) 

The  Department  proposed  to  amend  7 
CFR  273.21(f)(l)(iii){C)  to  require  the 
disregard  of  budget  month  income 
previously  received  by  a  new  household 
member  from  a  terminated  source.  Four 
comments  were  received  on  this 
provision.  Three  commenters  supported 
the  provision.  One  commenter  opposed 
the  provision  because  it  was  another 
exception  to  the  principle  of 
retrospective  budgeting,  was 
administratively  complex,  and  was  error 
prone.  The  Department  has  considered 
the  comments  and  has  determined  that 
it  is  inappropriate  to  attribute  income  to 
a  household  which  has  never  had  the 


benefit  of  that  income.  Therefore,  the 
Department  has  adopted  the  provision 
as  proposed. 

Adding  New  Household  Members — 7 
CFR  273.21(f)(1) 

In  response  to  waiver  requests  and  in 
order  to  achieve  greater  consistency 
with  AFDC  MRRB  systems,  the 
Department  proposed  to  add  a  new 
paragraph  (D)  to  7  CFR  273.21(f)(l)(iii)  to 
give  State  agencies  the  option  of 
prorating  benefits  for  a  new  member 
from  the  date  the  new  member  joins  the 
household  if  the  State  agency  uses  a 
similar  system  in  its  AFDC  Program.  The 
Department  received  four  comments 
supporting  this  provision.  The 
Department  has  adopted  the  provision 
as  proposed. 

Prorated  Income  and  Deductions — 7 
CFR  273.21(f)(2) 

The  Department  proposed  in  7  CFR 
273.21(f)(2)  (ii)  and  (iii)  to  require  State 
agencies  to  budget  prospectively  all 
prorated  income  over  the  period  which 
it  is  intended  to  cover  and  in  7  CFR 
273.21  (f)(2)(iv)  to  require  that  deductible 
expenses  prorated  over  more  than  one 
month  not  be  deducted  over  more 
months  than  they  are  intended  to  cover. 
The  Department  received  five  comments 
on  these  provisions.  Four  commenters 
opposed  them,  and  one  supported  them. 
The  commenters  who  opposed  the 
provisions  felt  that  it  was 
administratively  complex  to  treat  some 
income  prospectively  and  other  income 
retrospectively.  One  commenter 
suggested  that  income  should  be 
retrospectively  budgeted  but  that  a 
provision  should  be  added  to  the 
regulations  that  the  income  could  not 
affect  more  benefit  months  than  the 
number  of  months  in  the  period  for 
which  it  was  prorated.  The  Department 
agrees  with  the  commenters  that  the 
proposed  procedure  is  administratively 
complex.  Thus,  the  Department  has 
decided  to  adopt  the  commenters 
proposal  to  specify  that  such  income  be 
budgeted  retrospectively  but  that  the 
income  could  not  affect  more  benefit 
months  than  the  number  of  months  for 
which  it  was  prorated.  Sections 
273.21(f)(2)  (ii)  and  (iii)  have  been 
revised  accordingly.  One  commenter 
pointed  out  that  changes  in  many 
deductible  expenses  are  not  required  to 
be  reported  and  that  an  expense 
prorated  over  the  period  intended  to  be 
covered  may  correctly  be  deducted  over 
additional  months  if  the  household  does 
not  report  a  bill  for  a  subsequent  period. 
The  Department  has  added  a  sentence 
to  7  CFR  273.21(f)(2)(iv)  to  clarify  that 
the  State  agency  shall  continue  to  allow 
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deductions  for  expenses  incurred  even  if 
billed  on  other  than  a  monthly  basis 
unless  the  household  reports  a  change  in 
the  expense. 

Budgeting  Income  Received  in  the  Form 
of  a  Single  Monthly  Payment— 7  CFR 
273.21(f)(2) 

The  Department  proposed  to  add  a 
new  paragraph  (v)  to  7  CFR  273.21(f)(2) 
to  provide  that  unearned  income  and 
stable  earned  income  and  deductions 
received  or  paid  in  the  form  of  a  single 
monthly  payment  be  counted  for  the 
month  it  is  intended  to  cover. 

Three  comments  were  received 
concerning  this  provision.  Two 
commenters  opposed  the  provision, 
though  one  opposed  it  only  for  stable 
earned  income.  Two  supported  the 
provision,  one  only  for  unearned 
income.  One  supporter  recommended 
that  bi-monthly  income  also  be  counted 
for  the  month  it  is  intended  to  cover 
rather  than  for  the  month  of  receipt.  The 
Department  has  considered  the 
comments  and  determined  that  both 
unearned  and  stable  earned  income 
received  in  the  form  of  a  single  monthly 
payment  should  be  counted  for  the 
month  they  are  intended  to  cover. 
Attributing  income  based  on  temporary 
changes  in  mailing  or  payment  cycles 
distorts  the  picture  of  a  household's 
circumstances  and  could  result  in  a 
household  not  receiving  any  benefits  in 
one  month  even  though  its  need  is 
unchanged.  One  commenter  believed 
that  the  language  of  the  regulatory 
provision  needed  to  be  clarified  to 
ensure  that  it  only  applied  to  income 
received  as  a  single  monthly  payment. 
The  provision  has  been  revised  to  make 
this  clear.  One  commenter  was 
concerned  about  how  this  would  apply 
to  medical  and  utility  deductions.  As 
this  only  applies  to  stable  expenses  such 
as  monthly  rent  or  a  monthly  utility  bill. 
State  agencies  should  not  have  any 
difficulty  in  determining  the  month  that 
the  expense  is  intended  to  cover  This 
final  rule  adopts  the  proposed 
provisions  as  amended. 

Interest  Income— 7  CFR  273.21(f)(2) 

The  Department  proposed  at  7  CFR 
273.21(f)(2)(vi)  to  give  State  agencies 
three  options  regarding  the  handling  of 
interest  income:  actual  budget  month 
interest  income;  a  prorated  amount 
obtained  by  dividing  total  anticipated 
interest  by  the  number  of  months  the 
interest  will  be  received;  or  an  averaged 
amount  adjusted  for  any  known 
differences  from  the  average.  Two 
comments  were  received  on  this 
proposal,  both  supporting  it.  One 
commenter  requested  clarification  of 
what  was  meant  by  "an  averaged 


amount  adjusted  for  any  known 
differences  from  the  average."  The 
eligibility  worker  would  take  a  series  of 
monthly  figures,  divide  that  total  by  the 
number  of  months  involved,  and  use 
that  average  as  the  monthly  figure 
taking  into  account  any  evidence  that 
this  average  would  no  longer  be 
expected  to  continue  as  a  reliable 
average.  State  agencies  have  the  option 
to  either  decide  how  different  types  of 
interest  will  be  handled  across  the 
board  for  all  households  or  may  allow 
each  household  to  choose  which  method 
it  wishes  to  use  to  have  its  interest 
counted.  Section  273.21(f)(2)(vi)  has 
been  revised  to  make  this  clearer  and 
the  final  rule  adopts  the  proposed 
provisions  as  amended. 

Terminated  Income  Received  in 
Beginning  Months— 7  CFR  273.21(g) 

The  Department  proposed  to  amend  7 
CFR  273.21(g)(3)  to  disregard  terminated 
income  received  in  either  or  both  of  the 
beginning  months  when  the  household 
switches  from  prospective  to 
retrospective  budgeting.  No  comments 
were  received  on  this  proposal.  The 
final  rule  adopts  this  proposed  provision 
as  written.  The  Department  also 
proposed  that  income  would  be 
considered  terminated  for  this  purpose 
only  if  the  terminated  source  of  income 
was  not  replaced  with  a  similar  type  of 
income  within  30  days.  A  similar  type  of 
income  was  defined  as  income  from  a 
new  source  received  within  30  days  of 
the  date  of  the  last  receipt  of  income 
from  the  former  source  and  within  $25  of 
the  monthly  income  from  the  former 
source.  The  Department  received  seven 
comments  on  this  proposal;  six  opposed 
it  and  one  requested  clarification.  The 
commenters  pointed  out  that  the 
proposal  was  not  workable  because 
information  pertaining  to  a  new  source 
would  not  be  available  within  the  time 
frames  for  determining  benefits, 
particularly  in  a  one-month  system.  The 
Department  agrees  with  the 
commenters.  Accordingly,  the 
Department  is  not  adopting  the 
proposed  provision  to  count  income 
from  a  terminated  source  if  replaced  by 
a  similar  source. 

Converting  and  Averaging  Income — 7 
CFR  273.21  (g)  and  (j) 

The  Department  proposed  at  7  CFR 
273.21(g)(3)  and  7  CFR  273.21(j)(l)(vii)(A) 
to  allow  State  agencies  to  convert  and/ 
or  average  income  in  beginning  months 
and  to  switch  to  the  use  of  actual  budget 
month  income  following  beginning 
months.  No  comments  were  received  on 
these  proposals.  The  Department  is 
adopting  these  proposals  in  this  final 
rule  as  written. 


Verification— 7  CFR  273.21(i) 

The  Department  proposed  at  7  CFR 
273.21(i)  to  mandate  that  verification  be 
provided  only  for  those  items  designated 
by  the  State  agency  which  have  changed 
since  the  last  monthly  report  was 
submitted.  The  State  agency  could 
continue  to  require  verification  of  any 
additional  information  it  considered 
questionable.  Three  comments  were 
received  on  this  proposal.  Two  opposed 
it,  and  one  supported  it.  The  two 
commenters  opposing  the  proposal  felt  it 
was  too  restrictive.  They  believed  that 
State  agencies  should  be  allowed  to 
request  verification  of  any  item  included 
on  the  monthly  report  form.  Further, 
they  pointed  out  that  the  AFDC  Program 
requires  verification  of  all  earned 
income.  The  Department  has  revised 
this  provision  in  the  final  rule  to  allow  a 
State  agency  to  request  that  verification 
be  submitted  for  those  items  it  so 
designates  on  the  monthly  report. 
Requests  for  such  verification  must  be 
uniform  for  all  households  required  to 
submit  monthly  reports,  e.g..  if  the  State 
agency  requires  verification  of  earned 
income,  every  household  with  earned 
income  would  be  required  to  submit 
verification  with  the  monthly  report. 

State  Action  on  Reports — 7  CFR 
273.21(j)(l)(vii)(B) 

The  Department  proposed  at  7  CFR 
273.21(j)(l)(vii)(B)  to  disregard 
terminated  income  retrospectively  when 
PA  grants  are  prospectively  budgeted 
and  the  issuance  month  PA  grant 
increases  as  a  result  of  the  terminated 
source  of  income.  If  the  PA  grant  is 
unaffected,  reduced,  or  terminated,  the 
terminated  income  must  be  included. 
Two  comments  were  received  on  this 
proposal,  both  opposing  it.  One  local 
agency  opposed  the  proposal  because  it 
increased  its  wortdoad  and  was  error 
prone.  A  State  agency  opposed  it 
because  it  does  not  have  a  terminated 
source  policy  for  ongoing  AFDC  cases. 
Current  policy  requires  that  terminated 
sources  of  income  which  would 
otherwise  be  budgeted  retrospectively 
be  disregarded  in  the  food  stamp  budget 
when  the  State  agency  prospectively 
budgets  the  PA  grant  to  be  paid  in  the 
issuance  month.  The  Department's 
policy  is  intended  to  prevent  the 
situation  in  which  food  stamps  are 
significantly  decreased  because  the 
increased  PA  grant  is  added  to  the 
terminated  income  from  the  budget 
month.  This  proposal  clarifies  that  the 
terminated  income  is  disregarded  only 
when  the  PA  grant  is  increased  as  a 
result  of  the  terminated  income.  The 
Department  believes  that  it  is  not 
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Verification— 7  CFR  273.21(i) 

The  Department  proposed  at  7  CFR 
273.21(il  to  mandate  that  verification  be 
provided  only  for  those  items  designated 
by  the  State  agency  which  have  changed 
since  the  last  monthly  report  was 
submitted.  The  State  agency  could 
continue  to  require  verification  of  any 
additional  information  it  considered 
questionable.  Three  comments  were 
received  on  this  proposal.  Two  opposed 
it,  and  one  supported  it.  The  two 
commenters  opposing  the  proposal  felt  it 
was  too  restrictive.  They  believed  that 
State  agencies  should  be  allowed  to 
request  verification  of  any  item  included 
on  the  monthly  report  form.  Further, 
they  pointed  out  that  the  AFDC  Program 
requires  verification  of  all  earned 
income.  The  Department  has  revised 
this  provision  in  the  final  rule  to  allow  a 
State  agency  to  request  that  verification 
be  submitted  for  those  items  it  so 
designates  on  the  monthly  report. 
Requests  for  such  verification  must  be 
uniform  for  all  households  required  to 
submit  monthly  reports,  e.g..  if  the  State 
agency  requires  verification  of  earned 
income,  every  household  with  earned 
income  would  be  required  to  submit 
verification  with  the  monthly  report. 

State  Action  on  Reports — 7  CFR 
273.21(j)(lHvii)(B) 

The  Department  proposed  at  7  CFR 
273.21(j)(l)(vii)(B)  to  disregard 
terminated  income  retrospectively  when 
PA  grants  are  prospectively  budgeted 
and  the  issuance  month  PA  grant 
increases  as  a  result  of  the  terminated 
source  of  income.  If  the  PA  grant  is 
unaffected,  reduced,  or  terminated,  the 
terminated  income  must  be  included. 
Two  comments  were  received  on  this 
proposal,  both  opposing  it.  One  local 
agency  opposed  the  proposal  because  it 
increased  its  wofltload  and  was  error 
prone.  A  State  agency  opposed  it 
because  it  does  not  have  a  terminated 
source  policy  for  ongoing  AFDC  cases. 
Current  policy  requires  that  terminated 
sources  of  income  which  would 
otherwise  be  budgeted  retrospectively 
be  disregarded  in  the  food  stamp  budget 
when  the  State  agency  prospectively 
budgets  the  PA  grant  to  be  paid  in  the 
issuance  month.  The  Department's 
policy  is  intended  to  prevent  the 
situation  in  which  food  stamps  are 
significantly  decreased  because  the 
increased  PA  grant  is  added  to  the 
terminated  income  from  the  budget 
month.  This  proposal  clarifies  that  the 
terminated  income  is  disregarded  only 
when  the  PA  grant  is  increased  as  a 
result  of  the  terminated  income.  The 
Department  believes  that  it  is  not 
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appropriate  to  disregard  the  terminated 
income  if  the  PA  grant  is  not  increased 
in  the  issuance  month  to  reflect  the 
terminated  income.  Therefore,  this  final 
rule  adopts  the  provision  as  proposed. 

Deductions— 7  CFR  273.21(j)(l)(vii)(C) 

The  Department  proposed  at  7  CFR 
273.21(j)(l)(vii)(C)  to  prohibit  the 
averaging  of  expenses  regularly  billed 
more  frequently  than  monthly.  The 
Department  received  two  comments  on 
this  proposal.  Both  commenters  opposed 
the  proposal.  One  State  agency  opposed 
it  because  averaging  was  the  only  way 
to  address  medical  expenses.  Another 
State  agency  pointed  out  that  having  to 
recalculate  deductions  each  month  for 
child  care  expenses,  which  are  usually 
billed  weekly  and  for  weekly  rent 
expenses,  would  be  a  major 
administrative  workload  increase.  The 
Department  has  decided  not  to  adopt 
the  proposal  and  decided  to  leave  the 
regulation  as  it  currently  is.  allowing  the 
averaging  of  expenses  regularly  billed 
more  frequently  than  monthly. 

Notices  of  Missing  or  Incomplete 
Reports— 7  CFR  273.21(j)(3)(ii) 

The  Department  proposed  at  7  CFR 
273.21(j)(3)(ii)  to  add  a  new  paragraph 
(G)  the  provide  State  agencies  with  the 
option  of  either  separate  notices  of 
incomplete  filing  and  termination  or  a 
combined  notice  advising  the  household 
that  its  participation  will  be  terminated 
if  it  fails  to  submit  a  completed  report  by 
the  extended  filing  date.  The 
Department  received  two  comments  on 
this  proposal,  one  supporting  it  and  one 
opposing  it.  The  commenter  who 
opposed  felt  that  the  current 
requirement  of  two  separate  notices  was 
preferable  from  the  recipients' 
standpoint.  The  commenter  also 
believed  that  the  provision  for  two 
separate  notices  worked  well  for  State 
agencies  that  used  it  and  that  State 
agencies  where  it  was  an  administrative 
burden  had  waivers  so  that  no  change 
was  necessary.  The  Department  has 
considered  the  concerns  about 
recipients'  awareness  of  their  rights 
when  the  two  notices  are  combined  and 
agrees  that  some  recipients  may  get 
confused  when  the  notices  are 
combined,  particularly  households  new 
to  the  monthly  reporting.  The 
Department's  waiver  authority  provides 
a  mechanism  that  allows  the  two  notices 
to  be  combined  when  a  State  agency 
can  demonstrate  that  a  single  notice 
would  not  impair  the  recipients'  rights 
and  would  improve  the  State's 
administration  of  the  Program.  Further, 
the  Department  can  monitor  the  impact 
of  the  single  notice  on  recipients  more 
carefully  through  the  waiver  process.  As 


the  waiver  process  provides  a 
mechanism  to  alleviate  administrative 
burdens  and  difficulties  for  State 
agencies,  the  Department  has  decided 
not  to  adopt  the  proposal  to  allow  State 
agencies  the  option  of  a  combined 
notice. 

Reinstatement  and  Proration  of 
Benefits— 7  CFR  27321(k) 

The  Department  proposed  at  7  CFR 
273.21  (k)(2)(ii)  to  provide  that  benefits 
be  prorated  for  households  which 
submit  a  report  in  the  issuance  month 
and  are  reinstated  following  termination 
for  failure  to  submit  a  complete  monthly 
report.  The  Department  received  seven 
comments  on  this  proposal.  Three 
commenters  supported  the  proposal; 
three  opposed  it.  One  commenter 
suggested  a  modification  to  be 
consistent  with  AFDC  that  would  allow 
for  a  good  cause  determination  with  no 
proration.  One  of  the  commenters  who 
opposed  the  provision  believed  that  it 
would  be  unnecessarily  harsh  to 
recipients  who  had  failed  to  comply 
with  a  technical  requirement,  i.e.,  timely 
submission  of  a  monthly  report,  but 
whose  circumstances  continued  to  be 
the  same.  A  State  agency  which 
opposed  the  provision  stated  that  it  is 
usually  households  new  to  the  monthly 
reporting  system  who  are  terminated  for 
submitting  incomplete  reports.  Another 
State  agency  opposed  the  policy 
because  it  was  not  consistent  with  its 
AFDC  policy  and  because  in  its  state  a 
majority  of  the  late  monthly  reports  are 
caused  by  worker  errors.  ITje  State 
agency  felt  that  it  would  not  be 
appropriate  to  penalize  clients  for 
worker  errors.  The  Department  has 
reconsidered  this  proposal  and  decided 
not  to  adopt  it.  As  there  are  different 
AFDC  policies  in  e^ect  regarding 
termination  and  proration,  consistency 
with  AFDC  would  not  be  achieved. 
Achieving  consistency  with  AFDC  is 
one  of  the  reasons  for  modification  of 
the  MRRB  system.  It  is  the  Department's 
goal  to  minimize  any  workload  increase 
in  making  the  modifications  to  tHe 
MRRB  system  in  this  rulemaking. 

Other  Reporting  Requirements — 7  CFR 
273^1(1)(1) 

The  Department  proposed  at  7  CFR 
273.21(1)(1)  to  clarify  that  the  monthly 
report  is  the  sole  reporting  requirement 
for  items  required  to  be  reported  on  the 
monthly  report.  The  Department 
received  one  comment  supporting  this 
provision.  The  Department  is  adopting 
the  provision  as  proposed. 


Information  Reported  Outside  of  the 
Monthly  Report— New  §  273.21(o/ 

The  Department  proposed  at  7  CFR 
273.21(o)  that  information  reported 
outside  the  monthly  report  would  be 
handled  as  if  it  were  included  in  the 
report,  i.e.,  budget  month  changes  would 
be  reflected  in  the  household's  allotment 
for  the  appropriate  issuance  month.  The 
Departaent  received  two  comments  on 
this  proposal,  one  in  support  and  one  in 
opposition.  The  commenter  who 
opposed  this  provision  said  that  it  was 
inconsistent  with  its  AFDC  policy. 
Whenever  possible,  the  Department 
tries  to  increase  consistency  with  AFDC. 
Consequently,  the  Department  has 
reconsidered  this  provision  and  decided 
not  to  adopt  it  in  the  final  rule. 

Continuation  of  Benefits — 7  CFR 
273^1(p)(2)  and  273^1(m) 

The  Department  proposed  at  7  CFR 
273.21(p)(2]  (1}  and  (iii)  that,  in  cases  in 
which  the  submission  of  a  monthly 
report  is  at  issue  and  the  household  has 
made  a  timely  request  for  fair  hearing, 
the  household  would  receive  continued 
benefits,  provided  that  a  completed 
report  is  submitted  no  later  than  the  last 
day  of  the  issuance  month.  The 
Department  also  proposed  to  amend  7 
CFR  273.21(m)(2)(iv)  to  provide  that  the 
notice  of  termination  shall  advise  the 
household  that  it  may  receive  benefits 
pending  the  bearing  if  the  sole  issue  is 
the  submission  of  the  report  and  the 
household  submits  a  complete  report. 
Two  comments  were  received  on  these 
provisions,  both  supporting  them.  One  of 
the  commenters  assumed  that  the 
provision  in  (m)  would  not  apply  when  a 
combined  notice  is  used  instead  of 
separate  notices.  This  is  incorrect.  As 
specified  in  the  new  provision  allowing 
a  combined  notice.  7  CFR 
273.21  (j)(3)(ii)(C),  the  combined  notice 
must  conform  to  the  criteria  required  by 
paragraph  (m)(2l. 

Recertification—7  CFR  273J21(q) 

The  Department  proposed  to  amend  7 
CFR  273.21(q)  (3)  and  (4)  to  allow  State 
agencies  to  mail  the  applicable  forms 
separately  as  long  as  they  are  mailed  at 
the  same  time  and  to  allow  State 
agencies  to  combine  the  notice  of 
expiration  with  the  monthly  report  form. 
Four  comments  were  received  on  this 
provision,  three  in  support.  The 
Department  is  adopting  the  proposal  in 
this  final  rule  with  an  amendment.  One 
commenter  requested  an  additional 
option,  to  be  able  to  put  the  notice  of 
expiration  on  the  recertification  form. 
The  Department  concurs  with  this 
recommendation  and  has  incorporated  it 
in  7  CFR  273.21  (qM3). 
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Changes  in  Reporting/Budgeting 
Status— Addition  of  273.21  (r) 

The  Department  proposed  the 
addition  of  a  new  provision  (r)  to  7  CFR 
273.21  that  contains  procedures  for 
handling  households  in  transition 
between  different  reporting  and 
budgeting  systems.  Section  273.21(r){l) 
provides  State  agencies  with  broad 
discretion  in  moving  prospectively- 
budgeted  households  into  the  MRRB 
system.  Section  273.21(r)(2){i)  provides 
that  State  agencies  shall  move 
households  which  become  exempt  from 
MRRB  to  prospective  budgeting  in  the 
month  following  the  month  the  State 
agency  becomes  aware  of  the  change. 
Section  273.21(r)(2)(ii)  allows  the  State 
agencies  to  move  other  households  from 
MRRB  to  prospective  budgeting  at  any 
time.  The  Department  received  five 
comments  concerning  these  provisions. 
One  commenter  supported  the  provision; 
two  opposed  it.  Two  requested 
clarifications. 

One  commenter  opposed  the  provision 
in  7  CFR  273.21{r)(l)(ii)  which  prohibits 
requiring  a  household  to  submit  a 
monthly  report  during  any  month  in 
which  the  household  was  subject  to 
change  reporting  because  it  was 
inconsistent  with  AFDC  and  could  leave 
part  of  a  month  exempt  from  any 
reporti.ng  requirement.  The  prohibition 
against  requiring  a  household  to  submit 
a  monthly  report  during  any  month  in 
which  the  household  was  subject  to 
change  reporting  is  current  policy.  The 
Department  has  not  changed  this 
provision  in  the  final  rule  because  a 
household  cannot  be  required  to  submit 
a  monthly  report  for  any  month  during 
which  it  was  subject  to  the  change 
reporting  requirements. 

One  commenter  wanted  to  continue  to 
have  households  submit  monthly  reports 
for  any  month  in  which  it  was 
retrospectively  budgeted.  Two 
commenlers  requested  clarification  or 
wanted  changes  to  the  requirements 
pertaining  to  moving  households  exempt 
from  MRRB  to  prospective  budgeting. 
The  Department  has  reconsidered  the 
requirements  at  7  CFR  273.21(r)(2)(i).  In 
order  to  provide  the  maximum 
administrative  flexibility  for  State 
agencies  while  still  ensuring  that 
households  exempt  from  MRRB  are 
expeditiously  moved  to  prospective 
budgeting  and  continue  to  have  their 
rights  of  notice  for  any  adverse  actions, 
we  are  allowing  State  agencies  to 
retrospectively  budget  these  households 
based  on  the  last  monthly  report 
submitted  prior  to  the  household's 
becoming  exempt  from  MRRB.  However, 
a  household  could  not  be  required  to 
submit  any  additional  monthly  reports 


and  must  be  notified  that  its  reporting 
and  budgeting  status  is  being  changed 
and  when  that  change  will  occur. 
Accordingly,  the  final  rule  at  7  CFR 
273.21(r)(2)(i)  has  been  revised  to  state 
that  a  State  agency  may  continue  to 
budget  a  household  retrospectively 
based  on  the  last  monthly  report 
received  before  the  State  agency 
became  aware  that  the  household  had 
become  exempt  from  MRRB.  The  rule 
continues  to  require  that  the  household 
be  notified  within  10  days  that  its 
reporting  and  budgeting  status  has 
changed.  That  notification  must  indicate 
when  the  change  will  take  effect.  The 
Department  has  adopted  the  remaining 
provisions  of  7  CFR  273.21  (r)  as 
proposed. 

Implementation  of  Regulatory  Changes 
for  MRRB  Households— Addition  of 
273.21(s) 

The  Department  proposed  a  new 
paragraph  (s)  at  7  CFR  273.21  that  would 
require  implementation  of  all  regulatory 
changes  prospectively  based  on  the 
implementation  time  frame  in  a  rule.  The 
Department  received  three  comments  on 
this  provision.  One  commenter 
supported  the  provision  but  only  if 
sufficient  time,  at  least  120  days,  was 
allowed  for  implementation.  Another 
commenter  wanted  at  least  180  days  to 
implement  all  new  regulations.  The  third 
commenter  wanted  to  be  able  to 
implement  regulations  at  certification 
and  recertification  for  new  households, 
prospectively  for  eligibility  factors,  and 
retrospectively  for  budgeting.  The 
Department  is  aware  of  State  agency 
needs  for  significant  time  to  implement 
regulations.  Whenever  possible,  the 
Department  provides  State  agencies 
with  a  reasonable  amount  of  time  to 
implement.  However,  in  many  instances, 
the  time  frames  for  implementing  the 
regulations  are  mandated  by  outside 
entities  such  as  Congress  or  the  courts. 
This  provision  did  not  address  the  time 
frames  for  implementing  regulations,  but 
rather  how  any  regulation  would  be 
implemented — either  retrospectively  or 
prospectively.  The  Department  has 
considered  the  comments  and  noted  that 
they  focused  primarily  on 
implementation  periods  rather  than 
whether  changes  should  be 
prospectively  or  retrospectively 
budgeted.  Only  one  commenter  wanted 
to  continue  to  implement  retrospectively 
for  retrospectively-budgeted  households. 
The  Department  believes  that 
prospective  implementation  of 
regulatory  changes  is  analogous  to  the 
procedures  for  implementing  mass 
changes  and  ensures  that  all  regulatory 
changes  are  implemented  uniformly  for 
all  households.  Accordingly,  7  CFR 


273.21(s)  requires  implementation 
prospectively  based  on  the  effective 
date  provided  in  the  rule. 

MRRB  Policy  Memoranda 

The  Department  proposed  to 
incorporate  into  regulation  several 
clarifications  made  in  indexed  policy 
memoranda.  These  policy  memoranda 
are  numbers  82-27,  84-6,  84-19,  and  87- 
04.  The  Department  received  three 
comments  in  support  of  the  provisions. 

One  commenter  requested 
clarification  of  the  provision  at  7  CFR 
273.21(j)(l)(vii)(A)  (Policy  Memorandum 
84-6)  which  specifies  that  the  State 
agency  shall  count  the  budget  month 
earned  income  of  a  student  only  if  that 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month. 
The  following  example  should  clarify 
this.  In  a  two  month  retrospective 
budgeting  system,  if  a  student  turned  18 
during  the  month  of  September,  the 
student's  earned  income  would  not  be 
counted  until  the  month  of  October 
becomes  the  budget  month,  which  would 
be  the  first  budget  month  when  the 
student  is  eighteen  years  of  age  at  the 
beginning  of  the  budget  month. 

The  Department  is  adopting  as 
proposed  the  introductory  provision  of  7 
CFR  273.21(g),  the  definition  of 
"Beginning  month(s)"  in  7  CFR  271.2.  7 
CFR  273.21(j)(l)(vii)(A),  and  7  CFR 
273.21(e)(2).  Section  273.21(f)(l)(iii)(E) 
concerns  adding  new  household 
members  in  a  two-month  system  when 
the  household  reports,  in  the  month 
between  the  budget  month  and  the 
corresponding  issuance  month,  that  it 
has  gained  a  new  member.  This  is  an 
inappropriate  cite  for  incorporation  of 
Policy  Memorandum  87-04.  Accordingly, 
the  Department  has  renumbered  this 
paragraph  as  7  CFR  273.21(f){l)(iv).  The 
Department  has  also  added  the  word 
retrospectively  to  the  provision  to 
clarify  how  these  new  members  should 
be  budgeted  when  they  are  added. 

Implementation 

There  are  two  separate  parts  to  this 
rule,  the  legislatively-mandated  portions 
that  implement  the  provisions  of  the 
Leland  Act  and  the  discretionary 
provisions  concerning  mass  changes  and 
the  additional  MRRB  changes.  The 
changes  mandated  by  the  Leland  Act 
which  require  action  on  the  part  of  the 
State  agency  must  be  implemented  by 
law  on  February  1. 1992.  The 
discretionary  changes  which  require 
action  on  the  part  of  the  State  agency 
may  be  implemented  on  a  different  time 
schedule.  In  the  proposed  rule,  the 
Department  proposed  to  implement  all 
the  changes  on  February  1. 1992.  We 
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273.21(8)  requires  implementation 
prospectively  based  on  the  effective 
date  provided  in  the  rule. 

MRRB  Policy  Memoranda 

The  Department  proposed  to 
incorporate  into  regulation  several 
clarifications  made  in  indexed  policy 
memoranda.  These  policy  memoranda 
are  numbers  82-27,  84-6,  84-19,  and  87- 
04.  The  Department  received  three 
comments  in  support  of  the  provisions. 

One  commenter  requested 
clarification  of  the  provision  at  7  CFR 
273.21(j)(l)(vii)(A)  (Policy  Memorandum 
84-6)  which  specifies  that  the  State 
agency  shall  count  the  budget  month 
earned  income  of  a  student  only  if  that 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month. 
The  following  example  should  clarify 
this.  In  a  two  month  retrospective 
budgeting  system,  if  a  student  turned  18 
during  the  month  of  September,  the 
student's  earned  income  would  not  be 
counted  until  the  month  of  October 
becomes  the  budget  month,  which  would 
be  the  first  budget  month  when  the 
student  is  eighteen  years  of  age  at  the 
beginning  of  the  budget  month. 

The  Department  is  adopting  as 
proposed  the  introductory  provision  of  7 
CFR  273.21(g),  the  definition  of 
"Beginning  month(s)"  in  7  CFR  271.2,  7 
CFR  273.21(j){l)(vii)(A),  and  7  CFR 
273.21(e)(2).  Section  273.21(f)(l){iii)(E) 
concerns  adding  new  household 
members  in  a  two-month  system  when 
the  household  reports,  in  the  month 
between  the  budget  month  and  the 
corresponding  issuance  month,  that  it 
has  gained  a  new  member.  This  is  an 
inappropriate  cite  for  incorporation  of 
Policy  Memorandum  87-04.  Accordingly, 
the  Department  has  renumbered  this 
paragraph  as  7  CFR  273.21  (f)(l)(iv).  The 
Department  has  also  added  the  word 
retrospectively  to  the  provision  to 
clarify  how  these  new  members  should 
be  budgeted  when  they  are  added. 

Implementation 

There  are  two  separate  parts  to  this 
rule,  the  legislatively-mandated  portions 
that  implement  the  provisions  of  the 
Leland  Act  and  the  discretionary 
provisions  concerning  mass  changes  and 
the  additional  MRRB  changes.  The 
changes  mandated  by  the  Leland  Act 
which  require  action  on  the  part  of  the 
State  agency  must  be  implemented  by 
law  on  February  1. 1992.  The 
discretionary  changes  which  require 
action  on  the  part  of  the  State  agency 
may  be  implemented  on  a  different  time 
schedule.  In  the  proposed  rule,  the 
Department  proposed  to  implement  all 
the  changes  on  February  1, 1992.  We 
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have  reconsidered  this  implementation 
date  for  the  discretionary  changes. 
Commenters  pointed  out  that  some  of 
these  changes  were  complex  and  would 
require  changes  to  automated  eligibility 
systems.  In  addition,  State  agencies 
state  that  they  are  working  with 
expanding  caseloads  under  severe  fiscal 
constraints  which  are  already  straining 
the  ability  of  the  State  agencies  to 
function  properly.  For  these  reasons,  the 
Department  is  establishing  an 
implementation  date  of  no  later  than  the 
first  day  of  the  month  180  days  after 
publication  of  the  fmal  rule.  Variances 
resulting  from  implementation  of  the 
provisions  of  this  rule  shall  be  excluded 
from  error  analysis  for  90  days  from  the 
required  implementation  date,  in 
accordance  with  7  CFR  275.12(d){2)(vii). 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure,  Food  stamps,  Grant 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights,  Food  stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs,  Penalties,  Reporting  and 
recordkeepings,  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  parts  271,  272.  and 
273  are  amended  as  follows: 

1.  The  authority  citation  of  parts  271, 
272,  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  §  271.2,  the  defmition  of 
"Beginning  month{s)"  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
defmition  to  read  as  follows: 

§271,2    Definitions. 

***** 

Beginning  month(s)  *  *  *  The  month 
following  the  month  of  termination 
resulting  from  a  one-month  temporary 
change  in  household  circumstances  shall 
not  be  considered  a  beginning  month. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  In  S  272.1,  a  new  paragraph  (g)(121) 
is  added  to  read  as  follows: 


§  272.1    General  Tenns  and  Conditions. 

*        •        *        •        * 

(g)  Implementation.   •  •  • 

(121)  Amendment  No.  336.  The 
provisions  of  Amendment  No.  336  are 
effective  and  must  be  implemented  as 
follows: 

(i)  The  provision  that  gives  State 
agencies  the  option  of  using 
retrospective  budgeting  for  norunonthly 
reporting  households  other  than  those 
exempt  from  monthly  reports  (7  CFR 
273.21(b)  introductory  text)  was 
effective  as  of  November  28, 1990,  the 
date  of  enactment  of  the  Leland  Act. 

(ii)  The  provisions  exempting 
households  residing  on  Indian 
reservations  from  MRRB  (7  CFR 
273.21(b)(4))  and  delegation  of  the 
responsibility  for  design  of  the  monthly 
report  form  (7  CFR  273.21(h)(3)  and  7 
CFR  273.21(j)(l)(ii))  must  be 
implemented  by  February  1, 1992. 

(iii)  The  remaining  provisions  are 
effective  January  3, 1992  and  must  be 
implemented  July  1, 1992. 

(iv)  Any  variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from  error 
analysis  for  90  days  from  the  required 
implementation  dates  in  accordance 
with  7  CFR  275.12(d)(2)(vii). 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

4.  In  S  273.12,  the  introductory  text  of 
paragraph  (e)(l)(i)  is  revised  to  read  as 
follows: 

§273.12    Reporting  changes 

***** 

(e)  Mass  changes.  *  •  • 

(1)  Federal  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  utility 
standards,  (i)  State  agencies  shall 
implement  these  changes  for  all 
households  at  a  speciHc  point  in  time. 
Adjustments  to  Federal  standards  shall 
be  implemented  prospectively 
regardless  of  the  household's  budgeting 
system.  Annual  and  seasonal 
adjustments  in  State  utility  standards 
shall  also  be  implemented  prospectively 
for  all  households. 
***** 

6.  In  5  273.21: 

a.  The  fourth  and  Bfth  sentences  of 
the  introductory  text  of  paragraph  (a) 
are  removed. 

b.  The  second  sentence  of  the 
introductory  text  of  paragraph  (b)  is 
revised. 

c.  A  new  paragraph  (b)(4)  is  added. 

d.  The  second  sentence  of  the 
introductory  text  of  paragraph  (d)  is 
revised. 


e.  The  second  and  third  sentences  of 
paragraph  (d)(1)  are  removed. 

f.  Paragraph  (e)(2)  is  revised. 

g.  Paragraphs  (n(l)(iii)  (B)  and  (C)  are 
amended  by  adding  a  new  sentence  to 
the  end  of  each  paragraph. 

h.  New  paragraphs  (f)(l)(iii)(D)  and 
(f)(l)(iv)  are  added. 

i.  Paragraphs  (f)(2)(ii)  and  (f)(2)(iii)  are 
revised. 

j.  Paragraphs  (f)(2)  (iv)  and  (0(2)(v) 
are  redesignated  (f)(2)(vii)  and 
(f)(2)(viii),  respectively,  and  three  new 
paragraphs  (f)(2)(iv),  (v)  and  (vi)  are 
added. 

k.  The  introductory  text  of  paragraph 
(g)  is  amended  by  adding  a  new 
sentence  at  the  end  of  the  paragraph. 

1.  llie  last  two  sentences  of  paragraph 
(g)(3)  are  revised. 

m.  Paragraph  (h)(3)  is  revised. 

n.  Paragraph  (i)  is  revised. 

0.  Paragraph  (j)(l)(ii)  (B)  and  (C)  are 
revised. 

p.  Paragraph  (j)(l)(vii)(A)  is  amended 
by  adding  the  words  ",  including  the 
earned  income  of  a  student  only  if  the 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month," 
after  the  first  appearance  of  the  word 
"month"  in  the  first  sentence  and  by 
adding  two  new  sentences  to  the  end  of 
the  paragraph. 

q.  Paragraph  (j)(l)(vii)(B)  is  amended 
by  adding  the  words  "which  results  in 
an  increase  in  the  PA  grant"  after  the 
word  "source"  in  paragraph 
(j)(l)(vii)(B)(2)  and  by  adding  a  new 
concluding  sentence  to  the  end  of 
paragraph  (j)(l)(vii)(B). 

r.  Paragraph  (k)(2)(ii)  is  amended  by 
adding  one  new  sentence  to  the  end  of 
the  paragraph. 

s.  Paragraph  (1)(1)  is  revised. 

t.  Paragraph  (m)(2)(iv)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

u.  Paragraphs  {p)f2)  (i)  and  (iii)  are 
amended  by  revising  the  last  sentence  of 
each  paragraph. 

v.  Paragraph  (q)(3)(ii)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

w.  Paragraph  (q)(4)(ii)  is  revised. 

x.  New  paragraphs  (r)  and  (s)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

§  273.21  Montttly  Reporting  and 
Retrospecttv*  Budgeting  (MRRB). 
***** 

(b)  Included  and  excluded 
households.  *  •  •  Except  for  the 
categories  of  households  described  in 
paragraphs  (b)(1)  through  {b)(4)  of  this 
section,  households  not  required  to 
submit  monthly  reports  may  have  their 
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benefits  determined  on  either  a 
prospective  or  retrospective  basis  at  the 
State  agency's  option.  *  *  * 

*  •        *        •        • 

(4)  Households  residing  on  Indian 
reservations. 

*  •        •        •        • 

(d\One  and  two-month  systems. 

*  *  '  A  one-month  system  shall  have 
either  one  or  two  beginning  months  in 
the  certification  period  and  a  two-month 
system  shall  have  two  beginning 

months.  *  *  * 

*  •        •        •        * 

(e)  Determining  eligibility  for 
households  not  certified  under  the 
beginning  months'  procedures  of 
§  273.21(g).  '  *  * 

(2)  Retrospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
retrospectively  using  the  appropriate 
budget  month  except  for  residency  and 
compliance  with  the  requirements 
regarding  social  security  numbers. 
Compliance  with  work  registration 
provisions  shall  be  considered  as  of  the 
issuance  month  or  month  of  application. 
The  60-day  time  frame  for  determining 
the  applicability  of  the  voluntary  quit 
provision  of  §  273.7(n)  shall  be 
measured  by  the  State  agency  from  the 
date  of  application. 

(f)  Calculating  allotments  for 
households  following  the  beginning 
months. 

(1)  *  *  * 

(iii)  •  •  • 

(B)*  •  • 
If  the  new  member  had  been  providing 
income  to  the  household  on  an  ongoing 
basis  prior  to  becoming  a  member  of  the 
household,  the  State  agency  shall 
exclude  the  previously  provided  income 
in  determining  the  household's  issuance 
month  benefits  and  eligibility. 

(C)  *  *  *  In  determining  the  issuance 
month  eligibility  and  benefit  level  of  the 
household  into  which  the  individual  has 
moved,  the  State  agency  shall  disregard 
budget  month  income  received  by  the 
new  member  from  a  terminated  source. 

(D)  The  State  agency  may  add  new 
members  to  the  household  effective  the 
first  day  of  the  issuance  month  following 
the  month  the  household  gains  the  new 
member,  or  may  add  the  new  member 
using  the  same  method  that  the  State 
agency  uses  in  its  AFDC  Program. 

(iv)  The  State  agency  shall  add  a 
previously  excluded  member  who  was 
disqualified  for  an  intentional  program 
violation  or  failure  to  comply  with 
workfare  or  work  requirements,  was 
ineligible  because  of  failure  to  comply 
with  the  social  security  number 
requirement,  or  was  previously  an 
ineligible  alien  retrospectively  to  the 


household  the  month  after  the 
disqualification  period  ends.  All  other 
previously  excluded  members  shall  be 
added  in  accordance  with  the 
procedures  in  paragraph  (f)(l)(iiiKB)  of 
this  section,  using  the  new  member's 
issuance  month  income  and  expenses. 

(2)  *  *  * 

(ii)  The  State  agency  shall  prorate 
contract  income  received  over  a  period 
of  less  than  one  year  and  retrospectively 
budget  such  income.  Such  income  shall 
not  effect  more  benefit  months  than  the 
number  of  months  in  the  period  over 
which  it  is  prorated. 

(iii)  The  State  agency  shall  prorate 
and  budget  retrospectively  over  the 
period  they  are  intended  to  cover  any 
nonexcluded  scholarships,  deferred 
educational  loans,  and  setter  educational 
grants.  Such  income  shaUnot  effect 
more  benefit  months  than  the  number  of 
months  in  the  period  over  which  it  is 
prorated. 

(iv)  The  State  agency  shall  budget 
deductible  expenses  prorated  over  two 
or  more  months  retrospectively, 
provided  That  such  deductions  are  not 
budgeted  over  more  months  than  they 
are  intended  to  cover,  and  the  total 
amount  deducted  does  not  exceed  the 
total  amount  of  the  expenses.  The  State 
agency  shall  continue  to  allow 
deductions  for  expenses  incurred  even  if 
billed  on  other  than  a  monthly  basis 
unless  the  household  reports  a  change  in 
the  expense. 

(v)  The  State  agency  shall  budget 
stable  income  regularly  received  as  a 
single  monthly  payment  for  the  month 
such  income  is  intended  to  cover.  The 
State  agency  shall  budget  deductions 
regularly  billed  as  a  single  monthly 
payment  for  the  month  such  deductions 
are  intended  to  cover. 

(vi)  The  State  agency  may  budget 
interest  income  using  one  of  the 
following  methods  in  paragraphs 
(f){2)(vi)  (A),  (B).  or  (C)  of  this  section. 
The  State  agency  shall  either  establish 
categories  of  interest  to  be  handled  by 
each  of  the  methods  or  shall  offer  each 
household  the  option  of  which  method 
to  budget  the  interest  income. 

(A)  Actual  interest  income  received  in 
the  budget  month. 

(B)  Prorated  interest  income 
calculated  by  dividing  the  amount  of 
interest  anticipated  during  the 
certification  period  by  the  number  of 
months  in  the  certification  period. 

(C)  An  averaged  amount  adjusted  for 
anticipated  changes. 

«        *        •        *        * 

(g)  Determining  eligibility  and 
allotments  in  the  beginning  months. 
'  '  '  The  State  agency  shall  not  apply 
the  procedures  of  this  paragraph  to  the 


month(s)  following  the  month  of 
termination  resulting  from  a  temporary 
one-month  change. 
«        •        •        «        • 

(3)  The  first  months  of  retrospective 
budgeting  following  the  beginning 
months.  *  *  *  If  the  State  agency  had 
been  averaging  income  or  converting 
weekly  or  biweekly  income  to  a  monthly 
amount  in  the  beginning  months,  it  may 
begin  using  the  household's  actual 
budget  month  income  when  the 
household  becomes  subject  to 
retrospective  budgeting.  For  purposes  of 
this  paragraph,  any  income  received  in 
either  or  both  of  the  beginning  months 
from  a  source  which  no  longer  provides 
income  to  the  household  (terminated 
income),  which  was  included  in  the 
household's  prospective  budget,  shall  be 
disregarded  when  the  beginning  month 
becomes  the  budget  month, 
(h)  The  monthly  report  form.  *  *  * 
(3)  Reported  information.  The  State 
agency  may  determine  the  information 
relevant  to  eligibility  and  benefit 
determination  to  be  included  on  the 
monthly  report  form. 
.        «        •        *        * 

(i)  Verification.  Each  month  the 
household  shall  venfy  information  for 
those  items  designated  by  the  State 
agency.  The  State  agency  may  require 
verification  of  any  additional  items 
included  in  the  monthly  report  that 
appear  questionable. 

(j)  State  agency  action  on  reports. 

(1)  Processing.  *  *  * 

(B)  It  IS  not  accompanied  by 
verification  required  by  the  State  agency 
on  the  monthly  report; 

(C)  It  omits  information  required  by 
the  State  agency  on  the  monthly  report 
necessary  either  to  determine  the 
household's  eligibility  or  to  compute  the 
household's  level  of  food  stamp  benefits. 
***** 

(vii)*  *  * 

(A)  *  *  *  If  the  State  agency  elects  to 
convert  weekly  or  biweekly  income  for 
MRRB  households,  it  shall  do  so  for  all 
households  in  its  MRRB  caseload.  The 
State  agency  may  convert  or  average 
income  in  the  beginning  months  and  use 
actual  earned  or  unearned  income 
received  in  the  budget  month  following 
the  beginning  months  of  participation. 

(B)  *  *  * 

A  State  agency  which  elects  to  use  the 
PA  grant  to  be  paid  in  the  issuance 
month  shall  implement  mass  changes  in 
accordance  with  the  procedures  at 
§  273.12(e)(2). 
***** 

{k)  Issuance  of  benefits.  *  '  * 
(2)  Delayed  issuance.  '  *  * 
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month(8)  following  the  month  of 
termination  resulting  from  a  temporary 
one-month  change. 

(3)  The  first  months  of  retrospective 
budgeting  following  the  beginning 
months.  *  *  *  If  the  State  agency  had 
been  averaging  income  or  converting 
weekly  or  biweekly  income  to  a  monthly 
amount  in  the  begmning  months,  it  may 
begin  using  the  household's  actual 
budget  month  income  when  the 
household  becomes  subject  to 
retrospective  budgeting.  For  purposes  of 
this  paragraph,  any  income  received  in 
either  or  both  of  the  beginning  months 
from  a  source  which  no  longer  provides 
income  to  the  household  (terminated 
income),  which  was  included  in  the 
household's  prospective  budget,  shall  be 
disregarded  when  the  beginning  month 
becomes  the  budget  month. 
[h]  The  monthly  report  form.  '  '  * 
(3)  Reported  information.  The  State 
agency  may  determine  the  information 
relevant  to  eligibility  and  benefit 
determination  to  be  included  on  the 
monthly  report  form. 

(i)  Verification.  Each  month  the 
household  shall  verify  information  for 
those  items  designated  by  the  State 
agency.  The  State  agency  may  require 
verification  of  any  additional  items 
included  in  the  monthly  report  that 
appear  questionable. 

(j)  State  agency  action  on  reports. 

(1)  Processing.  *  *  * 

(B)  It  IS  not  accompanied  by 
verification  required  by  the  State  agency 
on  the  monthly  report; 

(C)  It  omits  information  required  by 
the  State  agency  on  the  monthly  report 
necessary  either  to  determine  the 
household's  eligibility  or  to  compute  the 
household's  level  of  food  stamp  benefits. 

(vii)*  *  * 

(A)  *  *  *  If  the  State  agency  elects  to 
convert  weekly  or  biweekly  income  for 
MRRB  households,  it  shall  do  so  for  all 
households  in  its  MRRB  caseload.  The 
State  agency  may  convert  or  average 
income  in  the  beginning  months  and  use 
actual  earned  or  unearned  income 
received  in  the  budget  month  following 
the  beginning  months  of  participation. 

(B)*  *  * 

A  State  agency  which  elects  to  use  the 
PA  grant  to  be  paid  in  the  issuance 
month  shall  implement  mass  changes  in 
accordance  with  the  procedures  at 
S  273.12(e)(2). 
t        *        t        »        • 

[k]  Issuance  of  benefits.  *  *  * 
(2)  Delayed  issuance.  '  *  * 
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(ii)  *  *  *  If  the  household  has 
requested  a  fair  hearing  on  the  basis 
that  a  complete  monthly  report  was 
filed,  the  State  agency  shall  reinstate  the 
household  if  a  completed  monthly  report 
is  filed  before  the  end  of  the  issuance 
month. 

*  *  •  *  • 

(1)  Other  reporting  requirements. 

(1)  Information  reported  on  the 
monthly  report.  The  monthly  report  shall 
be  the  sole  reporting  requirement  for 
information  required  to  be  included  in 
the  monthly  report.  Changes  in 
household  circumstances  not  subject  to 
monthly  reporting  shall  be  reported  in 
accordance  with  §  273.12. 
***** 

(m)  Termination.  *  •  • 

(2)  *  *  * 

(iv)  *  *  *  If  termination  is  for  failure 
to  submit  a  monthly  report  and  the 
household  states  that  a  monthly  report 
has  been  filed,  the  notice  must  advise 
the  household  that  a  completed  monthly 
report  must  be  filed  prior  to  the  end  of 
the  issuance  month  as  a  condition  for 
continued  receipt  of  benefits. 

(p)  Fair  hearings.  *  *  * 

[2]  Continuation  of  benefits,  [i]  *  *  * 
If  the  State  agency  did  not  receive  a 
monthly  report  from  the  household  by 
the  extended  filing  date  and  the 
household  states  that  a  monthly  report 
was  submitted,  the  household  is  entitled 
to  continued  benefits,  prov/yerf  That  a 
completed  report  is  submitted  no  later 
than  the  last  day  of  the  issuance  month. 
***** 

(iii)  *  *  *  If  the  fair  hearing  is  with 
regard  to  termination  for  nonreceipt  of 
the  monthly  report  by  the  State  agency, 
a  completed  monthly  report  for  the 
month  in  question  shall  be  submitted  by 
the  household  no  later  than  the  last  day 
of  the  issuance  month. 


(q)  Recertification.  *  *  * 

(3)  Option  One:  Recertification  form. 

*  *  * 

(ii)  *  *  *  The  State  agency  shall 
either:  Mail  the  recertification  form 
along  with  the  notice  of  expiration;  use  a 
recertification  form  which  contains  a 
notice  of  expiration;  or  mail  the 
recertification  form  and  the  notice  of 
expiration  separately,  as  long  as  the 
forms  are  mailed  at  the  same  time. 
***** 

(4)  Option  Two:  Monthly  report  and 
addendum.  *  *  * 

(ii)  The  State  agency  shall  either:  Mail 
the  monthly  report  form  along  with  the 
notice  of  expiration;  use  a  monthly 
report  form  which  contains  a  notice  of 
expiration;  or  mail  the  monthly  report 


form  and  the  notice  of  expiration 
separately,  as  long  as  the  forms  are 
mailed  at  the  same  time. 

***** 

(r)  Procedures  for  households  that 
change  their  reporting  and  budgeting 
status.  The  State  agency  shall  use  one  of 
the  following  procedures  for  households 
subject  to  change  in  reporting/ budgeting 
status. 

(1)  Households  which  become  subject 
to  MRRB.  The  State  agency  may  change 
the  reporting/budgeting  status  of 
households  which  become  subject  to 
monthly  reporting  at  any  time  following 
the  change  in  household  circumstances 
which  results  in  the  change  in  the 
household's  reporting/budgeting  status, 
subject  to  the  following  conditions: 

(i)  The  State  agency  shall  provide  the 
household  with  information  provided  to 
MRRD  households  under  paragraph  (c) 
of  this  section.  If  the  State  agency  elects 
to  implement  the  change  during  the 
certification  period,  it  may  omit  the  oral 
explanation  of  MRRB  required  under 
paragraph  (c)(1). 

(ii)  The  State  agency  shall  not  require 
the  household  to  submit  a  monthly 
report  during  any  month  in  which  the 
household  was  subject  to  the  change 
reporting  requirements  of  §  273.12. 

(2)  Households  which  are  no  longer 
subject  to  MRRB.  The  agency  shall  use 
one  of  the  following  procedures  to 
remove  households  fi-om  the  MRRB 
system. 

(i)  Procedures  for  households  exempt 
from  MRRB.  For  any  household  which 
becomes  exempt  from  MRRB  under 
paragraph  (b)  of  this  section,  the  State 
agency  shall  notify  the  household  within 
10  days  of  the  date  the  State  agency 
becomes  aware  of  the  change  that  the 
household  has  become  exempt  from 
monthly  reporting  and  is  no  longer 
required  to  file  any  future  monthly 
reports  and  has  also  become  exempt 
from  retrospective  budgeting  and  when 
the  change  in  budgeting  will  go  into 
effect.  The  State  agency  shall  begin 
determining  the  household's  benefits 
prospectively  in  the  first  month  that  the 
household  is  no  longer  required  to  lile  a 
monthly  report. 

(ii)  Other  households  moving  from 
MRRB  to  change  reporting  and 

Erospective  budgeting.  When  a 
ousehold  is  no  longer  subject  to  MRRB 
under  a  State  agency's  system,  the  State 
agency  may  begin  determining  the 
household's  benefits  prospectively  in 
any  month  following  the  month  the  State 
agency  becomes  aware  of  the  changed 
circumstances  which  necessitate  the 
need  to  change  the  household's 
reporting/budgeting  status.  If  the  State 
agency  elects  to  change  the  household's 


reporting/budgeting  status  prior 
recertification  it  shall  provide  the 
hmisehold  with  a  notice  explaining  the 
change  in  the  month  prior  to  the  month 
the  change  is  effective.  If  the  State 
agency  elects  to  change  the  household's 
status  at  recertification  it  shall  advise 
the  household  at  the  recertification 
interview  that  its  reporting/budgeting 
status  is  being  changed. 

(iii)  Households  moving  from  MRRB 
to  retrospective  budgeting  and  change 
reporting.  If  a  household's  status 
necessitates  changing  it  from  a  monthly 
reporter  to  a  change  reporter  while 
continuing  to  be  budgeted 
retrospectively,  the  State  agency  may 
change  the  household's  status  at  any 
time.  If  the  State  agency  elects  to  change 
the  household  immediately,  the  State 
agency  shall  provide  the  household  with 
a  notice  that  it  is  no  longer  subject  to 
monthly  reporting.  The  notice  shall 
include  information  about  the 
household's  reporting  requirements 
under  S  273.12. 

(s)  Implementation  of  Regulatory 
Changes.  The  State  agency  shall 
implement  changes  in  regulatory 
provisions  for  households  subject  to 
MRRB  prospectively  based  on  the 
effective  date  and  implementation  time 
frame  published  in  the  Federal  Register. 
Rules  are  effective  as  of  the  same  of 
date  for  all  households  regardless  of  the 
budgeting  system. 

Dated:  November  27, 1991. 
Bett)'  )o  Nelaon, 
Administrator. 
(FR  Doc.  91-29016  Filed  12-2-91;  10-.32  am] 
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7  CFR  Parts  272  and  273 

[Amendment  No.  337] 

Food  Stamp  Program;  Categorical 
Ellgit>ility  and  Application  Provisions 
of  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act 

AOENCV:  Food  and  Nutrition  Service, 
USDA. 

action:  Pinal  rule. 

summary:  On  August  13, 1991.  the 
Department  published  a  rulemaking  at 
56  FR  40156  which  proposed  several 
changes  to  the  Food  Stamp  Program 
regulations  as  a  result  of  certain 
provisions  of  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief  Act 
(title  XVII,  Pub.  L.  101-624,  enacted 
November  28, 1990).  Comments  were 
soUcited  on  the  provisions  of  the 
proposed  rulemaking  through  September 
12, 1991.  This  action  officially  amends 
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Food  Stamp  Program  regulations  to 
implement  the  provisions  of  the 
proposed  rulemaking},  taking  into 
consideration  comments  received  from 
the  interested  public.  The  provisions  of 
Public  Law  101-624  being  implemented 
by  this  final  action  revise  requirements 
for  the  placement  of  certain  information 
on  the  food  stamp  application,  require  a 
combined  food  stamp  and  general 
assistance  (GA)  application  in  States 
that  have  a  Statewide  GA  apphcation. 
and  extend  categorical  eligibility  to 
households  in  which  all  members 
receive  assistance  from  a  State  or  local 
GA  program  which  meets  certain 
requirements. 

DATES:  The  provisions  of  this  action  are 
effective  and  must  be  implemented  on 
February  1, 1992;  however,  the 
provisions  of  the  introductory  text  of 
5  273.2(j).  §§  273.2{j)(3)  and  (j)(4)  only  as 
they  relate  to  categorical  eligibility  for 
recipients  of  local  GA.  are  effective  and 
must  be  implemented  on  August  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seymour.  Supervisor,  Eligiblity  and 
Certification  Regulations  Section. 
Certification  Policy  Branch.  Program 
Development  Division.  Food  Stamp 
Program,  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302,  or  by 
telephone  at  (703)  756-349a 
SUPPLEMENTARY  MFORMATKNiC  . 

Classification 

Executive  Order  12291  and  Department 
Regulation  1512-1 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulation  1512-1.  The 
Department  has  classified  this  action  as 
not  major  because  it  does  not  meet  any 
of  the  three  criteria  identified  under  the 
Executive  Order.  This  action  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 


related  noUce(s)  of  7  CFR  3015.  subpart 
V  (48  FR  29115,  )une  24. 1963).  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  through  612).  Betty  Jo  Nelsen. 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS).  has  certified  that  this  rule 
does  not  have  a  significant  economic 
,  impact  on  a  substantial  number  of  small 
entities.  The  requirements  affect  food 
stamp  applicants  and  recipients  and  the 
State  and  local  agencies  that  administer 
the  Food  Stamp  Program.  The  rule 
simplifies  the  application  and 
certification  process  for  households 
containing  members  who  receive 
assistance  from  certain  GA  programs. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
burden  associated  with  the  food  stamp 
application  form  (FNS-385)  is  currently 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  No. 
0584-0064.  Public  reporting  burden  for 
form  FNS-385  is  estimated  to  average 
13.74  minutes  per  application.  This 
includes  time  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  needed  data,  and  complete 
and  review  the  information.  The 
provisions  in  7  CFR  273.2(b)  (2)  and  (3) 
of  this  rule  which  change  the  location  of 
certain  information  on  the  form  and 
clarify  FNS  approval  of  State-designed 
forms  do  not  affect  the  burden  estimates 
currently  approved  for  form  FNS-385. 
The  provision  of  7  CFR  273.2(j)(4)(i) 
regarding  the  certification  of  programs 
appropriate  for  categorical  eligibility  has 
a  potential  workload  burden  increase: 
however,  the  Department  believes  the 
burden  would  be  negligible.  The 
remaining  provisions  of  this  rule  do  not 
contain  new  or  additional  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

On  August  13. 1991.  the  Department 
issued  a  proposed  rule  concerning  three 
provisions  of  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act, 
title  XVII.  Public  Uw  101-624. 104  Stat. 
3359.  November  28. 1990  (Leiand  Act). 
These  Leiand  Act  provisions  revised 
requirements  in  the  Food  Stamp  Act  of 
1977  (7  U.S.C  2011  et  seq.]  (the  Act),  as 
amended,  for  the  food  stamp  application 
form,  required  that  the  general 


assistance  (GA)  and  food  stamp 
application  forms  be  combined  in  States 
that  have  a  single  Statewide  GA 
application  form,  and  extended 
categorical  eligibility  to  households  in 
which  all  members  receive  benefits  from 
certain  GA  programs.  The  Department 
received  a  total  of  12  comment  letters  on 
the  proposed  rule.  Nine  comment  letters 
were  from  State  social  services 
agencies,  and  three  were  from  advocacy 
groups.  The  Department  reviewed  all 
comments  received,  but  only  those 
issues  that  are  pertinent  and  can  be 
addressed  by  regulation  are  discussed  in 
detail.  For  a  full  understanding  of  the 
provisions  of  this  final  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  rule. 


Food  Stamp  Program  Application  Form 
Requirements— 7  CFR  273.2(b) 

As  explained  in  the  preamble  to  the 
August  13, 1991  proposed  rule,  current 
regulations  at  7  CFR  273.2(b)(1)  (v).  (vi) 
and  (vii)  require  that  the  following 
information  be  displayed  in  plain  and 
prominent  language  "on"  the  front  page 
of  the  application  form:  notification  of 
the  household's  right  to  immediately  file 
an  incomplete  application  form  as  long 
as  it  contains  the  applicant's  name  and 
address  and  signature:  a  description  of 
the  expedited  service  provisions:  and 
notification  that  benefits  are  provided 
from  the  date  of  application.  Pursuant  to 
section  1736  of  the  Leiand  Act.  the 
Department  proposed  to  revise  7  CFR 
273.2(b)(1)  (v).  (vi)  and  (vii)  to  require 
that  certain  information  about  the 
application  process  be  located  "on  or 
near"  the  front  page  of  the  application 
form.  The  Department  also  proposed  to 
amend  7  CFR  273.2(b)(3)  to  change  the 
heading  from  "Deviations"  to  '"Design", 
to  add  a  reference  to  GA  application 
forms,  and  to  add  a  phrase  to  clarify 
that  on-line  application  forms  used  in 
connection  with  automated  systems  are 
considered  deviations  from  the  national 
form  and  are  subject  to  FNS  approval. 

Two  commenters  supported  the 
change  requiring  certain  information  to 
be  "on  or  near"  rather  than  "on"  the 
front  page  of  the  application  form.  Two 
commenters  recommended  that  FNS 
defined  "on  or  near"  the  front  page.  One 
of  these  commenters  suggested  that  FNS 
specify  that  the  term  means  on  the  front 
page,  a  tear-off  page,  or  an  attached 
cover  sheet.  As  indicated  in  the 
preamble  to  the  proposed  rule,  the  intent 
of  Congress  in  making  the  change  was  to 
give  State  agencies  more  flexibility  in 
designing  food  stamp  application  forms 
so  that  the  application  forms  could  be 
integrated  with  those  for  assistance 
from  other  programs.  The  legislative 
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assistance  (CA)  and  food  stamp 
application  forms  be  combined  in  States 
that  have  a  single  Statewide  GA 
application  form,  and  extended 
categorical  eligibility  to  households  in 
whidi  all  members  receive  benefits  from 
certain  GA  programs.  The  Department 
received  a  total  of  12  comment  letters  on 
the  proposed  rule.  Nine  comment  letters 
were  from  State  social  services 
agencies,  and  three  were  from  advocacy 
groups.  The  Department  reviewed  all 
comments  received,  but  only  those 
issues  that  are  pertinent  and  can  be 
addressed  by  regulation  are  discussed  in 
detail.  For  a  full  understanding  of  the 
provisions  of  this  final  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  rule. 

Food  Stamp  Program  Application  Form 
Requirements— 7  CFR  273.2(b) 

As  explained  in  the  preamble  to  the 
August  13, 1991  proposed  rule,  current 
regulations  at  7  CFR  273.2(b)(1)  (v),  (vi) 
and  (vii)  require  that  the  following 
information  be  displayed  in  plain  and 
prominent  language  "on"  the  front  page 
of  the  application  form:  notification  of 
the  household's  right  to  immediately  file 
an  incomplete  application  form  as  long 
as  it  contains  the  applicant's  name  and 
address  and  signature;  a  description  of 
the  expedited  service  provisions;  and 
notification  that  benefits  are  provided 
from  the  date  of  application.  Pursuant  to 
section  1736  of  the  Leland  Act.  the 
Department  proposed  to  revise  7  CFR 
273.2(b)(1)  (v),  (vi)  and  (vii)  to  require 
that  certain  information  about  the 
application  process  be  located  "on  or 
near "  the  front  page  of  the  application 
form.  The  Department  also  proposed  to 
amend  7  CFR  273.2(b)(3)  to  change  the 
heading  from  "Deviations"  to  "Design", 
to  add  a  reference  to  GA  application 
forms,  and  to  add  a  phrase  to  clarify 
that  on-line  application  forms  used  in 
connection  with  automated  systems  are 
considered  deviations  from  the  national 
form  and  are  subject  to  FNS  approval. 

Two  commenters  supported  the 
change  requiring  certain  information  to 
be  "on  or  near"  rather  than  "on"  the 
front  page  of  the  application  form.  Two 
commenters  recommended  that  FNS 
defined  "on  or  near"  the  front  page.  One 
of  these  commenters  suggested  that  FNS 
specify  that  the  term  means  on  the  front 
page,  a  tear-off  page,  or  an  attached 
cover  sheet.  As  indicated  in  the 
preamble  to  the  proposed  rule,  the  intent 
of  Congress  in  making  the  change  was  to 
give  State  agencies  more  flexibility  in 
designing  food  stamp  application  forms 
so  that  the  application  forms  could  be 
integrated  with  those  for  assistance 
from  other  programs.  The  legislative 
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history  (Congressional  Record,  October 
23, 1990.  page  H11863)  indicates  that 
Congress  intended  the  statements  to  be 
prominent  and  immediately  apparent  to 
an  applicant  at  the  beginning  of  the 
application  process.  Under  the 
provisions  of  7  CFR  273.2(b)(3).  FNS  is 
responsible  for  reviewing  all  State 
agency-designed  food  stamp  application 
forms.  In  this  review,  FNS  will  be 
mindful  of  the  Congressional  intent  that 
applicants  be  immediately  aware  of 
their  right  to  receive  benefits  from  the 
date  of  application,  to  file  an  incomplete 
application  form,  and  to  receive 
expedited  service.  FNS  will  monitor 
State  agency  food  stamp  application 
forms  to  ensure  that  they  are  in 
compliance  with  the  Food  Stamp  Act 
and  regulations.  The  Department 
believes  that  limiting  State  agency 
flexibility  by  regulating  a  definition  of 
"near"  would  be  counter  to 
Congressional  intent.  Accordingly,  the 
proposed  amendment  to  7  CFR 
273.2(b)(1)  (v).  (vi)  and  (vii)  is  adopted 
!as  final  by  this  action  without  change. 

There  were  no  comments  on  the 
[proposed  changes  to  7  CFR  273.2(b)(3). 
The  proposal  to  change  the  heading  of  7 
CFR  273.2(b)(3)  from  "Deviations"  to 
"Design"  was  made  inadvertently  and  is 
not  included  in  this  final  rule.  The 
Department  intended  to  correct  a 
typographical  error  in  the  first  sentence 
of  7  CFR  273.2(b)(3).  The  word 
"designated"  should  read  "designed" 
and  this  error  is  corrected  by  this  final 
action.  The  Department  also  is  taking 
this  opportunity  to  add  a  phrase  to  the 
text  of  7  CFR  273.2(b)(3)  to  clarify  that 
FNS  must  approve  any  deviations  from 
the  model  application  form,  including 
any  State  agency  deviations  in  the 
design  or  the  contents.  The  proposed 
amendment  to  7  CFR  273.2(b)(3)  to  add  a 
reference  to  GA  apphcation  forms  is  not 
being  adopted.  Instead,  this  rule  amends 
7  CFR  273.2(b)(3)  to  provide  that  FNS 
must  approve  deviations  from  the  model 
food  stamp  application  to  accommodate 
the  use  of  "multi-program"  application 
forms.  The  proposed  amendment  to  7 
CFR  273,2(b)(3)  to  add  a  reference  to  on- 
line application  forms  is  adopted  as 
final  without  change. 

Combined  Application  Form  for  General 
Assistance  (GA)  and  Food  Stamps — 7 
CFR  273.2(j)(3) 

Section  1740  of  the  Leland  Act 
modified  the  combined  application  form 
requirement  in  section  ll(i)(3)  of  the 
Food  Stamp  Act  to  require  a  combined 
GA  and  food  stamp  application  form 
only  in  States  that  have  a  single 
Statewide  GA  application  form.  The 
Leland  Act  also  required  that  if  there  is 
more  than  one  GA  application  form  in  a 


State,  offices  which  administer  both  GA 
and  the  Food  Stamp  Program  shall 
provide  households  a  food  stamp 
application  form  at  the  time  of  their 
application  for  GA.  along  with 
information  concerning  how  to  apply  for 
food  stamps.  The  legislative  history 
(House  Report  101-916.  p.  1097) 
indicates  that  if  separate  offices  provide 
the  GA  and  food  stamp  benefits,  there  is 
no  requirement  to  combine  or  provide 
both  application  forms. 

Pursuant  to  section  1740  of  the  Leland 
Act  and  the  relevant  legislative  history 
(House  Report  101-916),  the  Department 
proposed  to  amend  the  introductory  text 
of  7  CFR  273.2(j)  and  revise  7  CFR 
273.2(j)(3)(iii)  to  require  a  combined  food 
stamp  and  GA  application  form  only  in 
States  with  a  single  Statewide  GA 
application  form.  For  State  agencies  that 
do  not  have  a  single  Statewide  GA  form 
but  have  offices  in  which  the  same 
agency  administers  both  GA  and  food 
stamps,  the  Department  proposed  that 
these  offices  should  provide  households 
applying  for  GA  with  a  food  stamp 
application  form  at  the  time  of  their 
application  for  GA.  along  with 
information  concerning  how  to  apply  for 
food  stamps  and  information  about 
possible  categorical  eligibility.  If 
separate  offices  administer  GA  and  food 
stamps,  the  Department  proposed  that 
the  State  agencies  must  advise  all  GA 
applicant  households  that  they  may  be 
categorically  eligible  for  food  stamps 
and  encourage  the  local  agencies  to 
provide  applicant  households  with  food 
stamp  application  forms. 

One  connunenter  indicated  that  local 
GA  programs  often  operate 
autonomously  from  the  State  agency 
and  the  State  agency  is  not  in  a  position 
to  ensure  that  GA  applicant  households 
are  advised  of  potential  food  stamp 
eligibility.  The  comroenter 
recommended  that  the  requirement  that 
State  agencies  advise  GA  households  of 
their  potential  categorical  eligibility  for 
food  stamps  be  removed  from  the  final 
regulation. 

The  Department  did  not  intend  in  the 
proposed  rule  to  create  a  monitoring 
burden  for  State  agencies.  Rather,  the 
Department  wanted  to  indicate  the 
importance  of  informing  GA  recipients 
of  their  potential  categorical  eligibility 
for  food  stamps.  Therefore,  we  are 
adopting  the  commenter's  suggestion 
and  revising  proposed  §  273.2())(3)(iii)(C] 
to  require  State  agencies  to  provide  GA 
offices  with  food  stamp  application 
forms  and  encourage  them  to 
disseminate  the  forms  and  refer  GA 
recipients  to  local  food  stamp  Offices 
and  to  advise  GA  applicants  of  their 


potential  categorical  eligibility  for  food 
stamps. 

For  clarification,  the  Department  has 
also  made  minor  editorial  changes  in  the 
proposed  provision,  such  as  inserting 
the  word  "form"  after  "application," 
when  the  form  itself,  rather  than  the 
process,  is  meant.  With  these  changes, 
the  proposed  amendments  to  the 
intiwiuctory  text  of  7  CFR  273^j)  and  7 
CFR  273.2(i)(3)(iii)  are  adopted  as  final. 

Categorical  Eligibility  for  GA 
Households— Section  273.2(j)(4) 

Section  1714  of  the  Leland  Act 
amended  section  5(a)  of  the  Food  Stamp 
Act  to  extend  categorical  eligibility  to 
recipients  of  GA  from  certain  programs. 
The  Act,  as  amended,  requires  that 
households  in  which  each  member 
receives  benefits  under  a  State  or  local 
GA  program  shall  be  eligible  for  food 
stamps  if  the  GA  program  meets  criteria 
established  by  the  Secretary  for 
ensuring  that  the  program  is  appropriate 
for  categorical  treatment.  These 
households  are  eligible  for  food  stamps 
based  on  their  receipt  of  GA.  except  that 
the  provisions  of  section  6,  section 
16(e)(1),  and  the  third  sentence  of 
section  3(i]  of  the  Food  Stamp  Act 
would  continue  to  apply.  These  sections 
prohibit  participation  by  certain 
disquahfied  and  ineligible  households 
and  individuals,  household  members 
who  do  not  provide  their  social  security 
numbers  (SSNs),  and  institutionalized 
individuals. 

Current  regulations  at  7  CFR  273.2(j) 
contain  the  categorical  eligibility 
provisions  for  recipients  of  public 
assistance  (PA)  and  Supplemental 
Security  Income  (SSI).  The  Department 
proposed  to  amend  the  introductory  text 
of  7  CFR  273.2(})  and  to  revise  7  CFR 
273.2(j)  to  add  a  new  paragraph 
273.2(j)(4)  containing  the  requirements 
for  GA  categorical  eligibility. 

The  preamble  to  the  proposed  rule 
discussed  a  number  of  issues  in 
connection  with  categorical  eligibility 
for  GA  households,  including  criteria  for 
a  GA  program  appropnate  for  conferring 
categorical  eligibility  on  recipients  of 
assistance  from  the  program,  legislative 
restrictions,  combination  households, 
verification  and  deemed  requirements, 
the  defmition  of  "recipients"  of  GA. 
reactivation  of  denied  cases,  claims,  and 
quality  control.  These  issues  and  the 
comments  received  are  discussed  below. 

Application  Processing 

One  comment  was  received  on  the 
statement  in  the  proposed  amendment 
to  7  CFR  273.2(j)  that  "JoinUy  processed 
and  categorically  eligible  households 
shall  be  certified  in  accordance  with 
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food  stamp  program  procedural, 
timeliness  and  notice  requirements." 
The  commenter  was  concerned  that 
food  stamp  benefits  might  be  delayed 
pending  approval  of  a  household  for  GA 
benefits.  The  Department  would  like  to 
clarify  that  the  intent  of  the  categorical 
eligibility  provision  is  to  facilitate  food 
stamp  participation;  it  does  not  in  any 
way  reduce  or  delay  the  benefits  of  GA 
applicants.  A  household  applying  for 
food  stamps  and  GA  simultaneously 
would  have  the  food  stamp  application 
processed  using  food  stamp  time  frames 
in  accordance  with  7  CFR  273.2(j)(l)  and 
the  GA  application  would  be  processed 
under  the  GA  program  time  frames. 
Food  stamp  benefits  would  not  be 
delayed  pending  the  disposition  of  the 
GA  application,  and  the  GA  program 
would  not  have  to  expedite  the  GA 
application.  To  emphasize  the 
requirement  to  apply  the  expedited  and 
30-day  processing  time  frames  to  cases 
involving  applicants  who  may  be 
categorically  eligible,  the  Department  is 
adding  a  phrase  to  the  revised 
introductory  text  of  7  CFR  273.2(j)  to 
refer  specifically  to  the  5-day  and  30-day 
application  processing  requirements. 
With  this  change,  the  proposed  changes 
to  the  introductory  text  of  7  CFR  273.2(j) 
are  adopted  as  final. 

Appropriate  Programs 

In  §  273.2{j)(4)(i)  (A)  through  (E)  of  the 
proposed  rule,  the  Department  specified 
the  criteria  State  and  local  GA  programs 
would  have  to  meet  in  order  to  be 
considered  "appropriate"  for  categorical 
eligibility.  Programs  meeting  these 
criteria  would  be  considered  certified  as 
appropriate  programs  without  prior  FNS 
review.  The  Department  also  proposed 
that  State  agencies  submit  to  FNS 
requests  for  certification  of  programs 
that  do  not  meet  all  the  criteria.  The 
Department  proposed  that  appropriate 
programs  must: 

1.  Have  income  and  resource 
eligibility  standards  either  separate  from 
or  included  in  the  payment  standard; 

2.  Serve  a  population  whose  gross 
income  does  not  exceed  130  percent  of 
the  poverty  level,  based  on  the  Federal 
income  poverty  levels  established  as 
provided  in  section  672(2)  of  the 
Community  Services  Block  Grant  Act,  42 
U.S.C.  9902(2); 

3.  Serve  a  population  whose 
resources,  as  determined  by  the  GA 
program,  do  not  exceed  $2,000.  including 
liquid  resources  and  a  portion  of  the 
value  of  automobiles  (excluding,  at  the 
option  of  the  GA  program,  the  value  of 
low-cost  automobiles); 

4.  Provide  benefits  that  meet  the 
regulatory  definition  of  GA;  and 


5.  Provide  benefits  for  at  least  three 
consecutive  months  without 
reapplication. 

According  to  one  commenter, 
monitoring  the  kinds  of  GA 
administered  by  local  agencies  would 
cause  administrative  difficulties  for  the 
State  agency.  Not  all  components  of  the 
GA  programs  within  the  State  would 
meet  the  regulatory  requirements,  and 
implementation  would  require  computer 
programming  changes.  The  State  agency 
recommended  that  GA  categorical 
eligibility  apply  only  to  States  that 
administer  Statewide  GA  programs.  The 
amended  section  5(a)  of  the  Act, 
however,  specifically  authorizes 
categorical  eligibility  for  households  in 
which  each  member  receives  "State  or 
local"  general  assistance.  In  addition, 
according  to  the  Conference  Report  for 
the  Leland  Act  (House  Report  101-916. 
page  412).  "The  Senate  bill  extends 
categorical  eligibility  ("automatic" 
eligibility  for  food  stamps)  to  recipients 
of  State  or  local  general  assistance  (GA) 
benefits  where  the  GA  program  meets 
standards  set  by  the  Secretary  to  assure 
that  it  serves  primarily  people 
appropriate  to  be  categorically  eligible 
*  *  *"  The  House  provision  had 
authorized  categorical  eligibility  for 
recipients  under  State  general 
assistance  programs.  The  Conference 
Committee  adopted  the  Senate 
provision.  Therefore,  the  Department 
has  no  discretion  in  requiring  that 
recipients  of  GA  from  appropriate  local 
GA  programs  be  categorically  eligible. 

The  Department  received  numerous 
comments  objecting  to  the  proposed 
income,  resource,  or  benefit  period 
criteria  for  an  appropriate  program.  One 
commenter  pointed  out  that  in  high-cost 
areas,  some  GA  programs  may  have 
income  limits  comparable  to  limits  in  the 
Aid  to  Famihes  with  Dependent 
Children  (AFDC)  program  which  bases 
income  eligibility  on  a  certain  standard 
of  need  and  which  would  allow 
participation  by  some  households  whose 
income  exceeds  130  percent  of  the 
poverty  level.  Under  current  regulations 
for  PA  and  SSI  categorical  eligibility, 
recipients  of  AFDC  in  these  areas  are 
categorically  eligible,  even  though  their 
income  exceeds  130  percent  of  the 
poverty  level.  Under  the  proposed  GA 
categorical  eligibility  rules,  recipients  of 
GA  would  not  be  categorically  eligible  if 
the  GA  program  allowed  participation 
by  households  whose  income  exceeds 
130  percent  of  the  poverty  level. 

Another  commenter  felt  that  the 
proposed  rule  was  vague  in  its 
specification  of  resource  limits  and 
questioned  the  meaning  of  the  term 
"portion  of  the  value  of  automobiles." 
Another  commenter  indicated  that  the 


conditions  were  far  too  stringent  and 
should  be  revised  to  lest  whether  the 
program  predominantly  serves  a 
population  that  would  fit  the  food  stamp 
income  and  resource  guidelines.  Several 
commenters  indicated  the  criterion  in 
proposed  §  273.2(j){4)(i)(E)  that 
appropriate  GA  programs  must  provide 
benefits  for  at  least  three  months 
without  a  new  application  was  too 
restrictive.  A  commenter  suggested  that 
the  statement  in  the  preamble  to  the 
proposed  rulemaking  that  "•  *  * 
programs  providing  emergency 
assistance  limited  to  one  or  two  months 
are  not  appropriate  for  conferring 
categorical  eligibility  on  recipients  of  the 
assistance  *  *  *"  be  substituted  as  a 
criterion  for  an  appropriate  program  in 
place  of  proposed  §  273.2(j)(4)(i)(E). 

In  response  to  the  comments  received 
on  the  proposed  rule,  the  Department 
has  reviewed  and  modified  the  proposed 
criteria  for  an  appropriate  program.  In 
place  of  the  requirement  that 
appropriate  programs  serve  a  population 
whose  income  does  not  exceed  130 
percent  of  the  poverty  level,  this  final 
rule  provides  that  eligibility  standards 
for  an  appropriate  GA  program  must  not 
exceed  those  of  the  food  stamp,  AFDC 
or  SSI  programs.  This  will  ensure  that 
the  GA  programs  are  appropriate  for 
conferring  categorical  eligibility  while 
extending  automatic  certification  of  GA 
programs  to  those  that  use  standards 
comparable  to  the  food  stamp.  AFDC  or 
SSI  standards.  The  rules  of  the  GA 
program,  including  those  governing 
automobiles,  would  determine  which 
income  and  resources  would  be  counted. 
The  specific  reference  to  automobiles  as 
a  resource  has  been  deleted  in  the  final 
rule. 

The  food  stamp  limits  for  elderly  or 
nonelderly  households  would  apply,  as 
appropriate. 

Although  most  GA  programs  will 
automatically  be  certified  as  appropriate 
for  categorical  eligibility  because  their 
income  and  resource  standards  are 
lower  than  those  for  good  stamps. 
AFDC,  or  SSI,  there  may  be  some 
programs  with  standards  that  exceed 
these  limits.  In  order  to  provide 
flexibility  in  determining  which 
programs  are  appropriate  for  categorical 
eligibility,  this  final  rule  allows  State 
agencies  to  ask  FNS  to  certify  programs 
that  do  not  automatically  meet  the 
criteria  specified  for  an  appropriate 
program.  If  a  GA  program  allows 
participation  by  some  individuals  whose 
income  or  resources  exceed  the  food 
stamp  limits  because  of  special 
circumstances  or  high  costs  in  the  area, 
the  Department  would  take  these  factors 
into  account  in  determining  whether  or 
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conditions  were  far  too  stringent  and 
should  be  revised  to  test  whether  the 
program  predominantly  serves  a 
population  that  would  fit  the  food  stamp 
income  and  resource  guidelines.  Several 
commenters  indicated  the  criterion  in 
proposed  §  273.2(j){4)(i)(E)  that 
appropriate  GA  programs  must  provide 
benefits  for  at  least  three  months 
without  a  new  application  was  too 
restrictive.  A  commenter  suggested  that 
the  statement  in  the  preamble  to  the 
proposed  rulemaking  that  "*  *  * 
programs  providing  emergency 
assistance  limited  to  one  or  two  months 
are  not  appropriate  for  conferring 
categorical  eligibility  on  recipients  of  the 
assistance  *  *  *"  be  substituted  as  a 
criterion  for  an  appropriate  program  in 
place  of  proposed  §  273.2(j)(4)(i)(E). 

In  response  to  the  comments  received 
on  the  proposed  rule,  the  Department 
has  reviewed  and  modified  the  proposed 
criteria  for  an  appropriate  program.  In 
place  of  the  requirement  that 
appropriate  programs  serve  a  population 
whose  income  does  not  exceed  130 
percent  of  the  poverty  level,  this  final 
rule  provides  that  eligibility  standards 
for  an  appropriate  GA  program  must  not 
exceed  those  of  the  food  stamp,  AFDC 
or  SSI  programs.  This  will  ensure  that 
the  GA  programs  are  appropriate  for 
conferring  categorical  eligibility  while 
extending  automatic  certification  of  GA 
programs  to  those  that  use  standards 
comparable  to  the  food  stamp.  AFDC  or 
SSI  standards.  The  rules  of  the  GA 
program,  including  those  governing 
automobiles,  would  determine  which 
income  and  resources  would  be  counted. 
The  specific  reference  to  automobiles  as 
a  resource  has  been  deleted  in  the  final 
rule. 

The  food  stamp  limits  for  elderly  or 
nonelderly  households  would  apply,  as 
appropriate. 

Although  most  GA  programs  will 
automatically  be  certified  as  appropriate 
for  categorical  eligibility  because  their 
income  and  resource  standards  are 
lower  than  those  for  good  stamps. 
AFDC.  or  SSI,  there  may  be  some 
programs  with  standards  that  exceed 
these  limits.  In  order  to  provide 
flexibility  in  determining  which 
programs  are  appropriate  for  categorical 
eligibility,  this  final  rule  allows  State 
agencies  to  ask  FNS  to  certify  programs 
that  do  not  automatically  meet  the 
criteria  specified  for  an  appropriate 
program.  If  a  GA  program  allows 
participation  by  some  individuals  whose 
income  or  resources  exceed  the  food 
stamp  limits  because  of  special 
circumstances  or  high  costs  in  the  area, 
the  Department  would  take  these  factors 
into  account  in  determining  whether  or 


not  the  program  is  appropriate  for 
categorical  eligibility. 

Also,  after  reviewing  the  comments 
received,  the  Department  believes  it  is 
not  necessary  to  restrict  categorical 
eligibility  to  programs  that  provide 
ongoing  assistance  for  a  minimum  of 
three  months  without  a  new  application. 
The  Department  intended  that  receipt  of 
aid  for  a  one-time  emergency  would  not 
make  a  GA  recipient  categorically 
eligible  for  food  stamps  and  proposed 
the  three-month  hmitation  as  a  way  to 
avoid  that  result.  Commenters  agreed 
that  recipients  of  emergency  assistance 
should  not  be  categorically  eligible  but 
indicated  that  the  criterion  would 
prevent  recipients  of  ongoing  assistance 
from  some  GA  programs  from  being 
categorically  eligible.  Therefore,  the 
Department  has  revised  this  criterion  to 
require  that  the  program  provide 
assistance  that  is  not  limited  to 
emergency  assistance,  without 
specifying  a  time  period  for  which  the 
asistance  must  be  provided. 

The  final  action  provides  the 
following  criteria  for  an  appropriate 
program  in  7  CFR  273.2(})(4)(i)(A) 
through  (C): 

1.  The  program  must  have  income  and 
resource  eligibility  standards  which  may 
be  separate  from  or  included  in  the 
benefit  computation  and  which  do  not 
exceed  those  of  the  food  stamp,  AFDC. 
or  SSI  programs; 

2.  The  program  must  provide  GA 
benefits  as  defined  in  7  CFR  271.2;  and 

3.  The  program  must  provide 
assistance  that  is  not  limited  to 
emergency  assistance. 

In  proposed  }  273.2(j)(4)(i).  the 
Department  proposed  that  if  a  State 
agency  is  not  sure  that  a  program  meets 
all  the  criteria,  it  may  submit  a  program 
description  to  FNS  for  certification  as  an 
appropriate  program.  The  Department 
proposed  that  the  State  agency  submit  a 
description  of  the  program  containing 
the  type  of  assistance  provided,  the 
income  and  resource  eligibility  limits, 
and  the  period  for  which  the  GA  is 
provided.  There  were  no  comments  on 
this  provision,  and  it  is  adopted  as  final 
without  change. 

Legislative  Restrictions 

In  accordance  with  section  1714  of  the 
Leland  Act.  the  Department  proposed  in 
§  273.2())(4)(iv)  that  the  following 
individuals  may  not  participate  as  a 
member  of  a  categorically  ehgible  GA 
household:  an  individual  disqualified  for 
intentional  program  violation;  an 
individual  (not  the  head  of  household) 
disqualified  for  failure  to  comply  with 
the  work  requirements  of  7  CFR  273.7; 
an  individual  who  fails  to  provide  or 
apply  for  an  SSN;  and  individuals  who 


are  ineligible  aliens,  ineligible  students, 
SSI  recipients  in  a  cashout  State,  or 
individuals  institutionalized  in  a 
nonexempt  facility.  The  Department 
proposed  in  9  273.2(j)(4)(v)  that  the 
disquahfications  for  households  that 
refuse  to  cooperate,  transfer  resources, 
or  contain  a  striking  member  would 
apply  to  GA  households  who  would 
otherwise  be  categorically  eligible.  In 
addition,  households  in  which  the  head 
of  household  fails  to  comply  with  a 
work  requirement  of  7  CFR  273.7  could 
not  be  categorically  eligible.  In  the 
preamble  to  the  proposed  rule,  the 
Department  indicated  that  the 
exceptions  to  categorical  eligibility 
listed  in  the  Leland  Act  for  GA 
recipients  differed  from  the  exceptions 
in  the  Food  Security  Act  of  1985  (Pub.  L 
99-198,  December  23, 1985)  for  PA  and 
SSI  categorical  eligibility. 

The  Department  received  several 
comments  relating  to  the  inconsistencies 
in  these  exemptions  for  GA,  PA  and  SSI 
households.  One  commenter  strongly 
recommended  that  the  categorical 
eligibility  determination  be  uniform  for 
the  three  programs.  Another  said  the 
Department  should  consider  collapsing 
the  provisions  for  categorical  eligibility 
for  GA  recipients  into  those  for  PA 
recipients.  The  third  recommended  that 
the  provisions  regarding  combination 
households  should  be  clarified  to  ensure 
that  PA  or  SSI  households  need  not 
meet  the  GA  restrictions. 

In  response  to  these  comments,  the 
Department  reexamined  the  legislation 
and  the  legislative  history  surrounding 
the  PA/SSI  and  GA  categorical 
eligibility  provisions.  As  explained  in 
the  preamble  to  regulations  authorizing 
PA/SSI  categorical  eligibility  (51  FR 
28197,  August  5. 1986),  Congress 
specified  in  the  Food  Security  Act  that 
the  provisions  of  sections  6(b) 
(intentional  program  violation), 
6(d)(2)(work  registration  exemptions), 
6(g),  (SSI  recipients  in  cash-out  States), 
and  3(i)  (institutionalized  individuals) 
would  continue  to  apply  to  recipients  of 
PA  and  or  SSI  who  would  otherwise  be 
categorically  eligible.  The  PA  and  SSI 
categorical  eligibility  regulations  issued 
August  5, 1986  included  some  of  the 
disqualifications  in  section  6  of  the  Food 
Stamp  Act  in  addition  to  those  Congress 
specifically  cited  in  the  Food  Security 
Act.  These  exemptions  from  categorical 
eligibility  were  based  on  the  legislative 
history  (Senate  Report  99-145,  pp.  243- 
244;  House  Report  99-271,  pp.  141-2  and 
House  Conference  Report  99-447,  p. 
521),  which  indicated  Congressional 
intent  that  no  household  disqualified 
from  food  stamp  participation  because 
of  violation  of  program  rules  would  be 
reinstated  through  categorical  eligibility. 


The  rationale  for  the  exemptions  from 
PA  and  SSI  categorical  eligibility  is 
more  fully  explained  in  the  preamble  \o 
the  interim  regulations  published  August 
5, 1986.  The  disqualification  in  7  CFR 
273.22  for  households  containing  a 
member  who  fails  to  comply  with  a 
workfare  requirement  was  added  to  the  ' 
final  regulation  (54  FR  245ia  June  7, 
1989). 

In  authorizing  categorical  eligibility 
for  recipients  of  assistance  from  certain 
GA  programs,  Congress  specified  that 
all  the  reasons  for  ineligibility  or 
disqualification  in  section  6  of  the  Food 
Stamp  Act  would  apply  to  GA  recipients 
who  would  otherwise  be  categorically 
eligible.  The  Department  understands 
the  concerns  of  State  agencies  that 
requirements  for  categorical  eligibility 
for  recipients  of  PA.  SSI,  and  GA  be 
uniform. 

However,  the  Department  believes 
that  such  a  change  should  first  be 
published  in  a  proposed  rulemaking  and 
adopted  only  after  comments  are 
considered.  Therefore,  provisions  of 
proposed  §  273.2(j)(4)  (iv)  and  (v) 
regarding  ineligible  household  members 
and  ineligible  households  are  adopted 
as  final  without  change. 

Combination  Households 

The  Department  proposes  in 
S  273.2(j)(4)(vi)  that  households 
consisting  entirely  of  a  combination  of 
recipients  of  PA,  SSL  or  GA  would  be 
categorically  eligible,  unless  one  of  the 
restrictions  in  7  CFR  273.2(j)(2)  or 
proposed  S  273.2(j)(4)  applies.  The 
Department  also  proposed  that  in  a 
combination  PA/SSI/GA  household,  the 
provisions  regarding  ineligible 
households  and  members  in  7  CFR 
273.2(j)(2)  (iii)  and  (v)  would  apply  to  the 
recipients  of  PA  or  SSI.  The  provisions 
of  proposed  (  273.2(i)(4)(iv)  and 
§  273.2(j)(4)(v)  would  apply  to  the  GA 
recipients.  A  commenter  suggested  that 
the  regulatory  language  be  clarified  to 
ensure  that  the  rules  governing  GA 
recipients  would  not  be  applied  to 
recipients  of  PA  or  SSI.  In  this  final  rule. 
the  Department  has  reworded 
S  273.2(j)(4)(vi)  for  clarification. 

Verification  and  Deemed  Food  Stamp 
Requirements 

In  S  273.2(j)(4)(ii)  of  the  proposed  rule, 
the  Department  proposed  to  require 
State  agencies  to  verify  that  each 
household  member  receives  GA  from  a 
program  that  meets  the  criteria  for  a 
program  appropriate  for  categorical 
treatment  or  that  the  household  contains 
only  recipients  of  PA,  SSI,  or  GA  from 
an  appropriate  program.  The  Stale 
agency  would  also  verify  that  the 
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household  includes  no  individuals  who 
have  been  disqualified  as  provided  in  7 
CFR  273.2(j)(2)(v)  or  proposed 
§  273.2(j){4)(iv).  If  household 
composition  were  questionable,  it  would 
be  verified  in  accordance  with  7  CFR 
273.2(f).  The  Department  also  proposed 
to  identify  in  §  273.2[j)(4)(iii)  those 
factors  of  eligibility  that  are  deemed  to 
be  satisfied  for  categorically  eligible  GA 
households.  Those  factors  are:  resources 
(except  in  the  case  of  transferred 
resources),  gross  and  net  income 
amounts,  residency,  and  sponsored  alien 
information.  All  other  program 
requirements,  including  the  requirement 
to  provide  or  apply  for  an  SSN,  would 
apply  to  categorically  eligible  GA 
households.  Because  GA  programs  may 
not  routinely  require  or  verify  SSNs,  GA 
household  members  would  be  required 
to  provide  their  SSNs  in  accordance 
with  7  CFR  273.6.  The  State  agency 
would  verify  the  numbers  by  submitting 
them  to  the  Social  Security 
Administration,  as  required  at  7  CFR 
273.2(f){l)(v),  unless  the  numbers  had 
been  verified  through  the  Income  and 
Eligibility  Verification  System.  No 
comments  were  received  on  this 
provisions  and  it  is  adopted  as  final 
without  change. 

The  Department  proposed  to  make 
conforming  amendments  at  7  CFR 
273.8(a)  and  7  CFR  273.9(a)  to  provide 
that  households  categorically  eligible  as 
defined  in  proposed  §  273.2{j)(4)  do  not 
have  to  meet  the  resource  limits  and 
definitions  or  the  gross  and  net  income 
eligibility  standards.  The  proposed  rule 
also  include  a  conforming  amendment  at 
7  CFR  273.10(g)(l)(ii)  to  provide  that  a 
potentially  eligible  household  whose 
food  stamp  case  is  denied  shall  be 
asked  to  inform  the  State  agency  if  it  is 
approved  to  receive  PA  and/or  SSI 
benefits  or  benefits  from  a  GA  program. 
The  State  agency  will  determine  if  the 
GA  program  meets  the  criteria  for  a 
program  appropriate  for  conferring 
categorical  eligibility  on  the  household. 
The  Department  received  no  comments 
on  these  proposed  changes,  and  the 
conforming  amendments  to  7  CFR 
273.8(a),  7  CFR  273.9(a).  and  7  CFR 
273.10(g)(l)(ii)  are  adopted  as  final 
without  change. 

Recipients  and  Reactivation  of  Denied 
Cases 

Section  1714  of  the  Leland  Act 
provides  that  households  in  which  each 
member  receives  benefits  under  an 
appropriate  State  or  local  GA  program 
shall  be  eligible  for  food  stamps,  with 
the  exceptions  noted  above.  The 
Department  proposed  in  revised  7  CFR 
273.2(j)  that  "recipients"  include 
individuals  whose  benefits  are 


suspended  or  recouped,  who  are 
authorized  to  receive  GA  but  have  not 
yet  received  payment,  and  who  are 
entitled  to  GA  benefits  but  who  are  not 
paid  such  benefits  because  the  grant  is 
less  than  a  specified  minimum  payment. 
The  Department  also  proposed  to  add  to 
7  CFR  273.2(j)(3)  (i)  and  (ii)  a  reference 
to  the  effective  date  of  categorical 
eligibility  for  GA  households. 

A  commenter  indicated  that  the 
definition  of  "recipients"  in  the 
proposed  rule  differs  from  the  definition 
of  a  recipient  who  can  qualify  for  a 
medical  deduction,  but  it  conforms  to 
the  definition  used  for  a  disabled 
individual.  The  definition  of  "elderly  or 
disabled  member"  in  7  CFR  271.2 
indicates  that  an  individual  must  be 
"receiving"  benefits  from  specified 
programs  in  order  to  be  considered 
disabled.  However,  Policy  Memo  89-16, 
August  21, 1989,  clarifies  that  a 
household  member  is  considered 
disabled  if  the  person  has  been  certified 
to  receive  disability  benefits  but  the 
initial  payments  have  not  yet  been 
received.  The  commenter  may  be 
referring  to  the  statement  in  7  CFR 
273.9(d)(3)  that  "*  *  *  persons  receiving 
emergency  SSI  benefits  based  on 
presumptive  eligibility  are  eligible  for" 
the  medical  deduction.  These 
individuals  are  receiving  SSI  benefits,  so 
they  meet  the  definition  in  7  CFR  271.2 
of  a  disabled  person.  The  Department 
sees  no  need  to  change  the  proposed 
definition  of  a  PA,  SSI  or  GA  recipient 
as  it  pertains  to  categorical  eligibility, 
and  the  proposed  definition  is  adopted 
as  final.  The  proposed  addition  to  7  CFR 
273.2(j)(3)  (i)  and  (ii)  has  been  modified 
to  specify  the  effective  date  of 
categorical  eligibility  for  recipients  of 
State  and  local  GA.  With  that  change, 
the  proposed  amendment  to  7  CFR 
273.2(i)(3)  (i)  and  (ii)  is  adopted  as  final 
without  change. 

Suspension  of  Cases  Entitled  to  Zero 
Benefits 

Current  regulations  at  7  CFR 
273.2(j)(2)(vii)(F)  provide  that  the 
provisions  of  7  CFR  273.10(e)(iii)(A)  do 
not  apply  to  categorically  eligible  PA 
and  SSI  households.  Section 
273.10(e){2)(iii)  gives  State  agencies  two 
options  for  handling  the  cases  of 
households  of  three  or  more  members 
who  are  eligible  but  not  entitled  to  any 
benefits  because  their  net  income 
exceeds  the  level  at  which  benefits  are 
p)rovided.  Under  7  CFR 
273.10(e)(2)(iii)(A),  State  agencies  may 
deny  the  applications  of  these 
households.  Since  the  agency  cannot 
deny  the  application  of  a  categorically 
eligible  household,  this  option  cannot  be 
applied.  Therefore,  State  agencies  must 


follow  the  option  in  7  CFR 
273.10{e)(2)(iii)(B),  which  is  to  suspend 
the  households.  The  Department 
proposed  in  §  273.2(j)(4){iii)(C)  to 
provide  that  the  denial  option  in  7  CFR 
273.10(e)(2)(iii)(A)  could  not  be  applied 
to  categorically  eligible  GA  households. 
There  were  no  comments  on  this 
provisions,  and  it  is  adopted  as  final. 

Claims 

Current  regulations  at  7  CFR 
273.18(a)(2)  and  (b)(2)(vi)  provide  that  a 
claim  will  be  handled  as  an 
administrative  error  claim  if  the 
overissuance  was  caused  by  State 
agency  action  or  failure  to  take  action 
which  resulted  in  an  incorrect 
determination  of  eligibility  for  PA. 
provided  a  claim  can  be  calculated 
based  on  a  change  in  net  income  and/or 
household  size.  The  Department 
proposed  to  amend  7  CFR  273.18(a)(2),  7 
CFR  273.18(b)(l)(iv)  and  7  CFR 
273.18(b)(2)(vi)  to  expand  the  provisions 
for  categorical  eligibility  to  include  GA 
as  well  as  PA  and  SSI.  No  comments 
were  received  on  the  proposed 
provision,  and  it  is  adopted  as  final 
without  change. 

Quality  Control  (QC) 

The  Department  proposed  to  adopt  for 
GA  categorical  eligibility  the  same 
policy  regarding  QC  variances  that 
applies  to  PA/SSI  categorically  eligible 
cases.  There  were  no  comments  on  the 
provision,  and  the  proposed  procedure  is 
adopted  as  final.  A  QC  variance  will  be 
cited  if  a  household  received  an 
incorrect  food  stamp  allotment  based  on 
incorrect  information  from  State  or  local 
GA  offices.  QC  reviewers  are 
responsible  for  verifying  the  earned  and 
unearned  income  the  household  actually 
received,  including  the  amount  of  GA 
benefits,  even  if  the  income  has  already 
been  verified  by  the  GA  worker.  If  the 
agency  providing  the  GA  benefits 
provides  incorrect  information  which 
results  in  an  incorrect  allotment,  a 
variance  will  be  cited.  However, 
variances  are  not  cited  if  incorrect 
information  is  provided  by  a  Federal 
agency.  Regulations  at  7  CFR 
275.12(d)(v)  provide  that  a  variance 
resulting  from  State  agency  use  of 
information  concerning  households  or 
individuals  received  from  any  Federal 
source  is  excluded  from  the  error 
determination,  provided  the  information 
is  correctly  processed  by  the  State 
agency. 

Technical  Amendments — Section 
273.2(j) 

The  Department  proposed  a  technical 
amendment  to  add  a  new 
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follow  the  option  in  7  CFR 
273.10{e){2)(iii)(B),  which  is  to  suspend 
the  households.  The  Department 
proposed  in  §  273.2(j)(4)(iii)(C)  to 
provide  that  the  denial  option  in  7  CFR 
273.10(e)(2)(iii)(A)  could  not  be  applied 
to  categorically  eligible  GA  households. 
There  were  no  comments  on  this 
provisions,  and  it  is  adopted  as  final. 

Claims 

Current  regulations  at  7  CFR 
273.18(a)(2)  and  (b){2)(vi)  provide  that  a 
claim  will  be  handled  as  an 
administrative  error  claim  if  the 
overissuance  was  caused  by  State 
agency  action  or  failure  to  take  action 
which  resulted  in  an  incorrect 
determination  of  eligibility  for  PA, 
provided  a  claim  can  be  calculated 
based  on  a  change  in  net  income  and/or 
household  size.  The  Department 
proposed  to  amend  7  CFR  273.18(a)(2).  7 
CFR  273.18(b)(l)(iv)  and  7  CFR 
273.18(b)(2)(vi)  to  expand  the  provisions 
for  categorical  eligibility  to  include  GA 
as  well  as  PA  and  SSI.  No  comments 
were  received  on  the  proposed 
provision,  and  it  is  adopted  as  final 
without  change. 

Quality  Control  (QC) 

The  Department  proposed  to  adopt  for 
GA  categorical  eligibility  the  same 
policy  regarding  QC  variances  that 
applies  to  PA/SSI  categorically  eligible 
cases.  There  were  no  comments  on  the 
provision,  and  the  proposed  procedure  is 
adopted  as  final.  A  QC  variance  will  be 
cited  if  a  household  received  an 
incorrect  food  stamp  allotment  based  on 
incorrect  information  from  State  or  local 
GA  offices.  QC  reviewers  are 
responsible  for  verifying  the  earned  and 
unearned  income  the  household  actually 
received,  including  the  amount  of  GA 
benefits,  even  if  the  income  has  already 
been  verified  by  the  GA  worker.  If  the 
agency  providing  the  GA  benefits 
provides  incorrect  information  which 
results  in  an  incorrect  allotment,  a 
variance  will  be  cited.  However, 
variances  are  not  cited  if  incorrect 
information  is  provided  by  a  Federal 
agency.  Regulations  at  7  CFR 
275.12(d)(v)  provide  that  a  variance 
resulting  from  State  agency  use  of 
information  concerning  households  or 
individuals  received  from  any  Federal 
source  is  excluded  from  the  error 
determination,  provided  the  information 
is  correctly  processed  by  the  State 
agency. 

Technical  Amendments — Section 
273.2(j) 

The  Department  proposed  a  technical 
amendment  to  add  a  new 


§  273.2(j){2)(v)(E)  to  7  CFR  273.2(j)(2)(v) 
to  address  the  disqualification  of  a 
household  member  for  failure  to  comply 
with  a  work  requirement.  The 
Department  also  proposed  to  amend  7 
CFR  273.2(j){2)(v)(D)  to  correct  an  error 
in  the  reference.  There  were  no 
comments  on  these  provisions,  and  they 
are  adopted  in  this  final  rule  without    • 
change. 

The  Department  proposed  to  correct 
an  error  in  7  CFR  273.2(j)(l)(iv)  by 
removing  the  last  three  sentences.  No 
comments  were  received,  and  the 
correction  is  adopted  as  final  by  this 
rule.  In  addition,  the  Department  is 
taking  this  opportunity  to  correct  an 
erroneous  reference  in  7  CFR  273.12(f)(1) 
That  was  overlooked.  The  reference  to 
§  273.2(j)(2)  in  the  last  sentence  of  7  CFR 
273.12(f)(1)  should  read  "273.2(j)(3)"  and 
is  hereby  corrected. 

Implementation 

Section  1781  of  the  Leland  Act 
requires  that  the  provisions  of  this 
rulemaking  be  effective  and 
implemented  the  first  day  of  the  month 
beginning  120  days  after  publication  of 
implementing  regulations  and  requires 
that  regulations  be  published  by 
specified  dates.  The  law  provides  that 
implementing  regulations  for  changes  in 
the  food  stamp  application  form  and 
requiring  combined  food  stamp  and  GA 
application  forms  for  certain  households 
be  published  not  later  than  October  1, 

1991.  The  law  also  requires  that 
regulations  implementing  the  categorical 
eligibility  requirement  for  recipients  of 
State  GA  be  issued  not  later  than 
October  1, 1991  and  for  recipients  of 
local  GA  not  later  than  April  1, 1992. 
There  were  no  comments  on  the 
implementation  dates.  The  Department 
has  no  discretion  in  this  area.  Therefore, 
all  provisions  except  categorical 
eligibility  for  recipients  of  assistance 
from  local  GA  program  are  effective  and 
must  be  implemented  on  February  1. 

1992.  Categorical  eligibility  for 
recipients  of  assistance  from  a  local  GA 
program  is  effective  and  must  be 
implemented  on  August  1, 1992.  A  State 
GA  program  is  one  that  is  administered 
by  the  State;  a  local  GA  program  is  one 
administered  by  a  county,  township,  or 
other  local  political  entity. 

One  commenter  was  concerned  that 
State  agencies  might  be  required  to 
conduct  "desk  reviews"  to  implement 
the  categorical  eligibility  provision  for 
recipients  of  State-funded  assistance 
which  would  qualify  them  for 
categorical  eligibility.  The  commenter 
asked  FNS  to  clarify  that  State  agencies 
are  not  required  to  perform  a  desk 
review  and  that  for  ongoing  cases,  the 
provision  would  apply  at  the  next 


redetermination.  The  implementation 
provision  of  this  final  rule  provides  that 
the  current  caseload  shall  be  converted 
at  household  request,  at  the  time  of 
recertification.  or  when  the  case  is  next 
reviewed,  whichever  occurs  first. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights,  food  stamps, 
Grant  programs-social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  Stamps, 
Fraud,  Grant  programs-social  programs, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Social  Security,  Students. 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(122) 
is  added  to  read  as  follows: 

S  272.1    General  terms  and  conditions. 

•        •        «        *        • 

(g)  Implementation.  *  *  * 

(122)  Amendment  No.  337.  The 
provisions  of  Amendment  No.  337  are 
elective  and  must  be  implemented  as 
follows: 

(i)  State  agencies  shall  implement  the 
provisions  of  Amendment  No.  337  on 
February  1. 1992,  except  as  provided  in 
paragraph  (g)(122)(ii)  of  this  section. 

(ii)  The  amendments  to  revise  the 
introductory  text  of  §  273.2(j)  and 
§  273.2(j)(3)  as  they  relate  to  categorical 
eligibility  and  the  amendment  adding 
§  273.2(j](4]  are  effective  and  must  be 
implemented  February  1. 1992  for 
recipients  of  GA  from  a  State  program. 
They  are  effective  and  must  be 
implemented  August  1, 1992  for 
recipients  of  GA  from  a  local  program. 

(iii)  Any  variance  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from  error 
analysis  in  accordance  with  7  CFR 
275.12(d)(2)(vii)  for  90  days  from  the 
required  implementation  date.  The 
provisions  must  be  implemented  for  all 
households  that  newly  apply  for 
Program  benefits  on  or  after  the  required 
implementation  date.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date,  the  date  of  the 
food  stamp  application  or  the  date  the 


household  was  determined  categorically 
eligible  in  accordance  with  S  273.2(j)(4), 
whichever  is  later. 

(iv)  The  current  caseload  shall  be 
converted  to  these  provisions  at 
household  request,  at  the  time  of 
recertification.  or  when  the  case  is  next 
reviewed,  whichever  occurs  first.  The 
State  agency  must  provide  restored 
benefits  back  to  the  required 
implementation  date. 

PART  273-CERTIFICATION  OF 
EUGIBLE  HOUSEHOLDS 

9273J    [Amended] 
3.  In  §  273.2: 

a.  Paragraphs  (b)(l)(v),  (b)(l)(vi).  and 
(b)(l)(vii)  are  amended  by  adding  the 
words  "or  near"  between  the  word  "on" 
and  the  words  "the  front  page"  in  each 
paragraph; 

b.  The  first  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the  word 
"designated"  and  adding  "designed"  in 
its  place  and  the  second  sentence  of 
paragraph  (b)(3)  is  amended  by  adding 
after  the  word  "deviation"  the  words 
"(design/contents)",  by  removing  the 
words  "combined  PA/food  stamp"  and 
adding  in  their  place  the  words  "multi- 
program"  and  by  adding  after  the  words 
"computer  system"  the  words 
"(including  the  use  of  on-line 
applications)"; 

c  The  second  through  the  tenth 
sentences  of  the  introductory  text  of 
paragraph  (j)  are  removed  and  ten  new 
sentences  are  added. 

d.  Paragraph  (j)(l)(iv)  is  amended  by 
removing  the  last  three  sentences; 

e.  The  heading  of  paragraph  (j)(2)  is 
revised; 

f.  Paragraph  (j)(2)(v)(D)  is  amended  by 
removing  the  regulatory  citation  "273.2" 
and  adding  in  its  place  the  citation 
"273.1(e)"; 

g.  A  new  paragraph  (j)(2)(v)(E)  is 
added; 

h.  The  heading  of  paragraph  (j)(3),  the 
introductory  text  of  paragraph  (j)(3)(i). 
paragraphs  (j)(3){ii)  and  (j)(3)(iii)  are 
revised,  and  paragraph  {j)(3){iv)  is 
redesignated  as  paragraph  (j)(3)(iii)(D). 

i.  Newly  designated  paragraph 
(j)(3)(iii)(D)  is  amended  by  revising  the 
first  sentence. 

j.  Paragraph  (i)(4)  is  redesignated  as 
paragraph  (j)(5),  and  new  paragraph 
(j)(4)  is  added. 

The  revisions  and  additions  read  as 
follows: 

{273J    Application  processing. 

•  *  •  •  • 

(j)  PA,  GA,  and  categorically  eligible 
households.  '  *  *  The  applications  of 
these  households  shall  be  processed  in 
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accordance  with  the  requirements  of 
paragraph  {))(1)  of  this  section,  and  their 
eligibility  shall  be  based  solely  on  food 
stamp  eligibility  criteria  unless  the 
household  is  categorically  eligible,  as 
provided  in  paragraph  (jM2)  of  this 
section.  If  a  State  has  a  single  Statewide 
GA  application  form,  households  in 
which  all  members  are  included  in  a 
State  or  local  GA  grant  shall  have  their 
application  for  food  stamps  included  in 
the  GA  application  form.  State  agencies 
shall  use  the  joint  application  processing 
procedures  described  in  paragraph  (j){l) 
of  this  section  for  GA  recipients  in 
accordance  with  paragraph  (j)(3j  of  this 
section.  The  eligibility  of  jointly 
processed  GA  households  shall  be 
based  solely  on  food  stamp  eligibility 
criteria  unless  the  household  is 
categorically  eligible  as  provided  in 
paragraph  {j)(4)  of  this  section.  The 
benefit  levels  of  all  households  shall  be 
based  solely  on  food  stamp  criteria. 
Jointly  processed  and  categorically 
eligible  households  shall  be  certified  in 
accordance  with  food  stamp  procedural, 
timeliness,  and  notice  requirements, 
including  the  5-day  expedited  service 
provisions  of  §  273.2(1)  and  normal  30- 
day  application  processing  standards  of 
§  273.2(g).  Individuals  authorized  to 
receive  PA,  SSI,  or  GA  benefits  but  who 
have  not  yet  received  payment  are 
considered  recipients  of  benefits  from 
those  programs.  In  addition,  individuals 
are  considered  recipients  of  PA,  SSI,  or 
GA  if  their  PA,  SSI,  or  GA  benefits  are 
suspended  or  recouped.  Individuals 
entitled  to  PA,  SSI,  or  GA  benefits  but 
who  are  not  paid  such  benefits  because 
the  grant  is  less  than  a  minimum  benefit 
are  also  considered  recipients. 
Individuals  not  receiving  GA,  P.A,  or  SSI 
benefits  who  are  entitled  to  Medicaid 
only  shall  not  be  considered  recipients. 

(2)  Categorically  eligible  PA,  SSI,  and 
GA  households.  *  *  * 

(V)  •   •   * 

(E)  Ineligible  because  of  failure  to 
comply  with  a  work  requirement  of 
S  273.7. 

(3)  Applicant  GA  households,  (i)  State 
agencies  shall  use  the  joint  application 
processing  procedures  in  paragraph 
(j)(l)  of  this  section  for  GA  households, 
except  for  the  effective  date  of 
categorical  eligibility,  when  the  criteria 
in  paragraphs  {j)(3){i)  (A)  and  (B)  of  this 
section  are  met.  Benefits  for  GA 
households  that  are  categorically 
eligible,  as  provided  in  paragraph  (i)(4) 
of  this  section,  shall  be  provided  from 
the  date  of  the  original  food  stamp 
application,  the  beginning  of  the  period 
for  which  GA  benefits  are  authorized,  or 


the  effective  date  of  State  GA 
categorical  eligibility  (August  1, 1992). 
whichever  is  later 


(ii)  State  ageociea  in  which  different 
eligibility  workers  process  applications 
for  GA  benefits  and  PA  or  food  stamp 
benefits,  but  procedures  otherwise  meet 
the  criteria  in  paragraph  (JK3)(i)  of  this 
section  may,  with  FNS  approval,  jointly 
process  GA  and  food  stamp 
applications.  If  approved.  Stale  agencies 
shall  adhere  to  the  joint  application 
processing  procedures  in  paragraph 
(j)(l)  of  this  section,  except  for  the 
effective  date  of  categorical  eligibility 
for  GA  households.  Benefits  shall  be 
provided  GA  households  that  are 
categorically  eligible,  as  provided  in 
paragraph  (j){4)  of  this  section,  from  the 
date  of  the  original  food  stamp 
application,  the  beginning  of  the  period 
for  which  GA  benefits  are  authorized,  or 
the  effective  date  of  State  GA 
categorical  eligibility  (February  1, 1992) 
or  local  GA  categorical  eligibility 
(August  1. 1992),  whichever  is  later. 

(iii)  Requirements  for  combining  the 
GA  and  food  stamp  application  forms  or 
providing  food  stamp  application  forms 
to  GA  applicant  households  depend  on 
the  extent  to  which  application  forms 
and  administration  of  the  GA  and  food 
stamp  programs  are  integrated. 

(A)  State  agencies  that  have  a  single 
Statewide  GA  application  form  shall 
include  the  food  stamp  application  form 
in  the  GA  application  form  and  shall 
inform  GA  applicant  households  that 
they  may  be  categorically  eligible  for 
food  stamps.  "Hie  joint  GA  and  food 
stamp  application  form  shall  clearly 
indicate  that  the  household  is  providing 
information  for  both  programs  and  is 
subject  to  the  criminal  penalties  of  both 
programs  for  making  false  statements. 
The  application  form  must  also  notify 
the  household  that  if  food  stamp 
benefits  are  issued  before  the  GA  is 
approved,  the  food  stamp  benefits  may 
be  reduced  without  further  notice  when 
the  GA  assistance  is  approved  (as 
specified  in  §  273.2(j){l)(iv)  and 
5  273.13(b)(6)).  With  FNS  approval,  the 
joint  GA  and  food  stamp  application 
form  may  be  used  for  households 
applying  only  for  food  stamps. 

(B)  State  agencies  that  do  not  have  a 
single  Statewide  GA  application  form 
but  have  local  offices  in  which  the  same 
agency  administers  both  the  GA 
program  and  the  Food  Stamp  Program 
shall  provide  households  applying  for  a 
local  GA  grant  with  a  food  stamp 
application  form  at  the  time  of  their 
application  for  GA,  along  with 
information  concerning  how  to  apply  for 


food  stamps,  and  information  about 
possible  categorical  eligibility. 

(C)  If  GA  and  the  Food  Stamp 
Program  are  administered  by  separate 
offices  and  a  single  application  form  is  . 
not  required,  the  State  agency  shall 
encourage  the  agencies  administering 
GA  to  refer  GA  applicants  to  the  local 
food  stamp  office  or  provide  applicant 
households  with  food  stamp  application 
forms  and  inform  GA  applicants  of  their 
potential  categorical  efigibility  for  food 
stamps.  State  agencies  may  allow  GA 
applicants  to  leave  a  food  stamp 
application  form  at  the  GA  office  which 
contains,  at  a  minimum,  the  applicant's 
name,  address  and  signature.  If  the  GA 
office  accepts  a  food  stamp  appHcation 
form,  it  is  responsible  for  forwarding  the 
application  fonn  the  same  day  to  the 
appropriate  food  stamp  office  for 
processing.  The  procedural  and 
timeliness  requirements  that  apply  to 
the  application  process  shall  begin  when 
the  food  stamp  office  receives  the 
application  form.  The  GA  office  may 
advise  households  that  they  may  receive 
faster  service  if  they  take  the 
application  form  directly  to  the  food 
stamp  office. 

(D)  In  areas  where  GA  programs  are 
administered  by  agencies  such  as  the 
Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior,  the  State 
agency  shall  endeavor  to  gain  the 
cooperation  of  the  agencies  in  referring 
GA  applicants  to  the  food  stamp 
office.  *  *  • 

(4)  Categorically  eligible  CA 
households.  Households  in  which  each 
member  receives  benefits  from  a  Stale 
or  local  GA  program  which  meets  the 
criteria  for  conferring  categorical 
eligibility  in  paragraph  (j){4)(i)  of  this 
section  shall  be  categorically  eligible  for 
food  stamps  imless  the  individual  or 
household  is  ineligible  as  specified  in 
paragraph  (j)(4)(iv)  and  (j)(4)(v)  of  this 
secfion. 

(i)  Certification  of  appropriate 
programs.  Programs  that  meet  the 
criteria  in  paragraphs  (j)(4)(i)  (A) 
through  (G)  of  this  secfion  shall  be 
considered  appropriate  for  conferring 
categorical  eligibility  upon  recipients  of 
benefits  from  the  programs.  If  a  program 
does  not  meet  all  of  these  criteria,  the 
State  agency  may  request  certification 
of  the  program  by  FNS  as  one  that  is 
appropriate  for  categorical  eligibility.  In 
requesfing  certificaUon,  the  State  agency 
shall  submit  to  the  appropriate  FNS 
regional  office  a  description  of  the 
program  containing,  at  a  minimum,  the 
type  of  assistance  provided,  the  income 
and  resource  eligibility  limits,  and  the 
period  for  which  the  GA  is  provided. 
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food  stamps,  and  information  about 
possible  categorical  eligibility. 

fC)  If  GA  and  the  Food  Stamp 
Program  are  administered  by  separate 
offices  and  a  single  application  form  is  . 
not  required,  the  State  agency  shall 
encourage  the  agencies  administering 
GA  to  refer  GA  applicants  to  the  local 
food  stamp  office  or  provide  applicant 
households  with  food  stamp  application 
forms  and  inform  GA  applicants  of  their 
potential  categorical  eligibility  for  food 
stamps.  State  agencies  may  allow  GA 
applicants  to  leave  a  food  stamp 
application  form  at  the  GA  office  which 
contains,  at  a  minimum,  the  applicant's 
name,  address  and  signature.  If  the  GA 
office  accepts  a  food  stamp  application 
form,  it  is  responsible  for  forwarding  the 
application  form  the  same  day  to  the 
appropriate  food  stamp  office  for 
processing.  The  procedural  and 
timeliness  requirements  that  apply  to 
the  application  process  shall  begin  when 
the  food  stamp  office  receives  the 
application  form.  The  GA  office  may 
advise  households  that  they  may  receive 
faster  service  if  they  take  the 
application  form  directly  to  the  food 
stamp  office. 

(D)  In  areas  where  GA  programs  are 
administered  by  agencies  such  as  the 
Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior,  the  State 
agency  shall  endeavor  to  gain  the 
cooperation  of  the  agencies  in  referring 
GA  applicants  to  the  food  stamp 
office.  *  *  * 

(4)  Categorically  eligible  CA 
households.  Households  in  which  each 
member  receives  benefits  from  a  State 
or  local  GA  program  which  meets  the 
criteria  for  conferring  categorical 
eligibility  in  paragraph  (j)(4){i)  of  this 
section  shall  be  categorically  eligible  for 
food  stamps  unless  the  individual  or 
household  is  ineligible  as  specified  in 
paragraph  ())(4)(iv)  and  (j){4){v)  of  this 
section. 

(i)  Certification  of  appropriate 
programs.  Programs  that  meet  the 
criteria  in  paragraphs  {j)(4)(i)  (A) 
through  (C)  of  this  section  shall  be 
considered  appropriate  for  conferring 
categorical  eligibility  upon  recipients  of 
benefits  from  the  programs.  If  a  program 
does  not  meet  all  of  these  criteria,  the 
State  agency  may  request  certification 
of  the  program  by  FTJS  as  one  that  is 
appropriate  for  categorical  eligibility.  In 
requesting  certification,  the  State  agency 
shall  submit  to  the  appropriate  FNS 
regional  office  a  description  of  the 
program  containing,  at  a  minimum,  the 
type  of  assistance  provided,  the  income 
and  resource  eligibility  limits,  and  the 
period  for  which  the  GA  is  provided. 


(A)  The  program  must  have  income 
and  resource  standards  which  may  be 
separate  from  or  included  in  the  benefit 
computation  and  which  do  not  exceed 
the  limits  for  income  and  resources  of 
the  food  stamp,  AFDC,  or  SSI  programs. 
The  rules  of  the  GA  program  apply  in 
determining  countable  income  and 
resources. 

(B)  The  program  must  provide  GA 
benefits  as  defined  in  S  271.2  of  this 
part. 

(C)  The  program  must  provide  ongoing 
benefits  which  are  not  limited  to 
emergency  assistance. 

(ii)  Verification  requirements.  In 
determining  whether  a  household  is 
categorir  ally  eligible,  the  State  agency 
shall  verify  that  each  member  receives 
PA  benefits,  SSI,  or  GA  from  a  program 
that  meets  the  criteria  in  paragraph 
(i)(4)(>)  section  or  that  has  been  certified 
by  FNS  as  an  appropriate  program  and 
that  it  includes  no  individuals  who  have 
been  disqualified  as  provided  in 
paragraph  (j)(4)(iv)  or  (j)(2)(v)  of  this 
section.  The  State  agency  shall  also 
verify  household  composition  if  it  is 
questionable,  in  accordance  with 
§  273.2(f),  in  order  to  determine  that  the 
household  meets  the  definition  of  a 
household  in  S  273.1(a). 

(iii)  Deemed  eligibility  factors.  When 
determining  eligibility  for  a  categorically 
eligible  household,  aU  Food  Stamp 
Program  requirements  apply  except  the 
following: 

(A)  Resources.  None  of  the  provisions 
of  S  273.8  apply  to  categorically  eligible 
households  except  the  second  sentence 
of  i  273.8(a)  pertaining  to  categorical 
eligibility  and  S  273.8(i)  concerning 
transfer  of  resources.  The  provision  on 

§  273.10(b)  regarding  resources  available 
the  time  of  the  interview  does  not  apply 
to  categorically  eligible  households. 

(B)  Gross  and  net  income  limits.  None 
of  the  provisions  in  §  273.9(a)  relating  to 
income  eligibility  standards  apply  to 
categorically  eligible  households,  except 
the  fourth  sentence  pertaining  to 
categorical  eligibility.  The  provisions  in 
§§  273.10(a)(l)(i)  and  273.10(c)  relating 
to  the  income  eligibility  determining  also 
do  not  apply  to  categorically  eligible 
households. 

(C)  Zero  benefit  households.  The 
provision  of  S  273.10(e)(2)(iii)(A)  which 
allows  a  State  agency  to  deny  the 
application  of  a  household  with  three  or 
more  members  entitled  to  no  benefits 
because  its  net  income  exceeds  the  level 
at  which  benefits  are  issued  does  not 
apply  to  categorically  eligible 
households.  All  eligible  households  of 
one  or  two  persons  must  be  provided  the 
minimum  benefit,  as  required  by 

i  273.10(e)(2)(ii)(C). 

(D)  Residency. 


(E)  Sponsored  alien  information. 

(iv)  Ineligible  household  members.  No 
person  shall  be  included  as  a  member  of 
an  otherwise  categorically  eligible 
household  if  that  person  is: 

(A)  An  eligible  alien,  as  defined  in 
§  273.4; 

(B)  An  ineligible  student,  as  defined  in 
S  273.5; 

(C)  Disqualified  for  failure  to  provide 
or  apply  for  an  SSN,  as  required  by 

9  273.6; 

(D)  A  household  member,  not  the  head 
of  household,  disqualified  for  failure  to 
comply  with  a  work  requirement  of 

S  273.7; 

(E)  Disqualified  for  intentional 
program  violation,  as  required  by 
S  273.16; 

(F)  An  SSI  recipient  in  a  cash-out 
State,  as  defined  in  5  273.20;  or 

(G)  An  individual  who  is 
institutionalized  in  a  nonexempt  facihty. 
as  defined  in  S  273.1(e). 

(v)  Ineligible  households.  A  household 
shall  not  be  considered  categorically 
eligible  if: 

(A)  It  refuses  to  cooperate  in 
providing  information  to  the  State 
agency  that  is  necessary  for  making  a 
determination  of  its  eligibility  or  for 
completing  any  subsequent  review  of  its 
eligibility,  as  described  in  S  273.2(d)  and 
§  273.21(m){l)(ii); 

(B)  The  household  is  disqualified 
because  the  head  of  household  fails  to 
comply  with  a  work  requirement  of 

S  273.7; 

(C)  The  household  is  ineligible  under 
the  striker  provisions  of  §  273.1(g);  or 

(D)  The  household  is  ineligible 
because  it  knowingly  transferred 
resources  for  the  purpose  of  qualifying 
or  attempting  to  qualify  for  the  Program, 
as  provided  in  §  273.8(i). 

(vi)  Combination  households. 
Households  consisting  entirely  of 
recipients  of  PA,  SSI  and /or  GA  from  a 
program  that  meets  the  requirements  of 
S  273.2(j)(4)(i)  shall  be  categorically 
eligible  in  accordance  with  the 
provisions  for  paragraphs  (j)(2)(iii)  and 
(j)(2)(v)  of  this  section  for  members 
receiving  PA  and  SSI  or  provisions  of 
paragraphs  (i](4)  (iv)  and  (v)  of  this 
section  for  members  receiving  GA. 


§273.8    [Am«nded] 

4.  In  S  273.8,  the  second  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "or  273.2(j)(4)"  after  the 
regulatory  citation  "S  273.2(j)(2)". 

S  273.9    [AmwHtod] 

5.  In  S  273.9,  the  fourth  sentence  of  the 
introductory  text  of  paragraph  (a)  is 
amended  by  adding  the  words  "or 


273.2(j)(4)"  after  the  regulatory  citation 
"5  273.2(j)(2)". 

S  273.10    [Ammdtd] 

6.  In  S  273.10,  the  third  sentence  of 
paragraph  (g)(l)(ii)  is  amended  by 
removing  the  words  "NPA  food  stamps 
are"  and  adding  in  their  place  the  words 
"food  stamp  application  is"  and  by 
adding  the  words  "or  benefits  from  a 
State  or  local  GA  program"  after  the 
words  "PA  and/or  SSI  benefits." 

$273.12    [AmendMt] 

7.  In  S  273.12,  the  last  sentence  of  (f)(1) 
is  amended  by  removing  the  reference  to 
"i  273.2(j)(2)"  and  adding  a  reference  to 
"5  273.2(j)(3)"  in  its  place. 

{273.18    lAmendtdl 
6.  In  S  273.18: 

a.  Paragraph  (a)(2)  is  amended  by 
adding  the  words  "or  general 
assistance"  after  the  words  "public 
assistance." 

b.  Paragraph  (b)(l)(iv)  is  amended  by 
adding  ".  or  GA"  after  "PA";  and 

c.  Paragraph  (b)(2)(vi)  is  amended  by 
adding  the  words  "or  GA"  after  "PA." 

Dated:  November  27, 1991. 
Betty  )o  Nelaen, 
Administrator. 
[PR  Doc.  91-29014  Filed  12-2-01;  10:33  am) 
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7  CFR  Parts  272, 273, 274,  and  280 
(Amendment  No.  338] 

Food  Stamp  Program;  Deduction  and 
Disaster  Provisions  From  the  Mickey 
Leiand  Memorial  Domestic  Hunger 
Relief  Act 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Final  rule. 

summary:  The  Department  published  a 
proposed  rulemaking  at  56  FR  40164,  on 
August  13, 1991,  which  proposed 
amendments  to  the  Food  Stamp  Program 
regulations  to  implement  three  Program 
provisions  contained  in  the  Mickey 
Leiand  Memorial  Domestic  Hunger 
Relief  Act  (title  XVII,  Pub.  L.  101-624, 
104  Stat.  3783,  November  28, 1990).  This 
action  makes  final  only  two  of  the 
provisions  of  the  Leiand  Act:  (1)  Using  a 
standard  shelter  expense  estimate  in 
lieu  of  verification  for  homeless 
households  with  shelter  costs  and  (2) 
providing  for  issuance  of  food  stamp 
benefits  in  disasters.  The  third  provision 
of  the  Leiand  Act  regarding  simplifying 
resource  and  eligibility  determinations 
by  more  specifically  defining  criteria  by 
which  a  resource  can  be  considered 
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inaccessible  will  be  reproposed  in  a 
future  nilemaking.  Th«  Department  ha* 
decided  that  it  is  necessary  to  seek 
additional  comments  on  a  revised 
version  of  this  provision  because  of 
confusion  concerning  the  original 
proposal. 

EFFECTIVE  DATE:  The  provisions  of  this 
rule  are  effective  and  must  be 
implemented  on  February  1. 1992. 

FOR  FUfrrHEN  IMFORMATION  CONTACT 
Judith  M.  Seymour.  Eligibility  and 
Certification  Regulation  Section. 
Certification  Policy  Branch.  Program 
Development  Division,  Food  Stamp 
Program.  Food  and  Nutrition  Service, 
USDA.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302. 
SUPPLEMENTARY  INFORMATION: 

Classiflcadon 

Executive  Order  12291/Secretary'8 
Memorandum  1521-1 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  Agricultxire  Memorandum 
No.  1521-1.  The  Department  has 
classified  tiiis  rule  as  nonmajor.  The  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
rule  will  have  little  or  no  effect  on  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  FtJrther,  the  rule  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  expori  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catati^  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice(s)  to  7  CFR  3015.  subpart 
V  (4«  FR  29115,  June  24, 1983).  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1960  {5 
U5.C.  eOl-612).  Betty  jo  Nelsen. 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS).  has  certified  that  this 
action  will  not  have  a  stgniftcant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
agencies  that  administer  the  Program 
will  be  the  most  affected.  The  rule 
increases  benefits  for  certain 


households  that  incur  shelter  expenses 
or  lose  food  in  a  disaster. 

Paperwork  Reduction  Act 

The  provision  in  {  273.9(dH5Kil  of  this 
final  action  which  establishes  a  special 
shelter  deduction  for  homeless 
households  will  result  in  a  change  to 
form  PNS-387,  Application  Worksheet 
The  "Shelter  Deduction"  section  of  Form 
FNS-387  will  need  to  be  revised  to 
reflect  that  there  are  now  two  methods 
of  computing  a  shelter  deduction. 
Current  burden  estimates  of  form  FNS- 
387  are  based  on  an  average  national 
caseload  and  assume  that  all 
households  will  be  entitled  to  a  shelter 
deduction.  AlUiough  the  new  procedures 
for  computing  a  slulter  deduction  for 
homeless  households  will  result  in  a 
decrease  in  burden  for  such  households, 
the  procedure  does  not  alter  the 
methodologies  used  for  determining 
overall  burden  associated  with  FNS-387 
and  therefore,  the  procedure  does  not 
result  in  a  change  to  the  burden 
estimates  currently  approved. 
Separating  the  "Shelter  Deduction" 
portion  of  the  form  in  this  manner  does 
not  significantly  alter  the  current  burden 
estimates  for  form  FNS-3a7  as  approved 
under  0MB  No.  0584-0064.  The 
remaining  provision  of  this  final  action 
does  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1990  (44 
U.S.C.  3507). 

Background 

On  August  13, 1991  at  56  FR  40164,  the 
Department  published  a  proposed 
rulemaking  which  would  amend  the 
Food  Stamp  Program  regulations  to 
reflect  several  sections  of  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act  (hereafter  called  the  Leland 
Act).  The  proposed  nde  affected  FNS 
regiilations  at  7  CFR  273.8,  273.9,  and 
280.1.  A  minor  amendment  was 
proposed  for  7  CFR  274.6.  The 
Department  accepted  comments  on  the 
proposed  rule  dmjugh  September  12. 
1991.  A  total  of  twenty  comments  were 
received.  Fifteen  comment  letters  were 
received  from  State  agencies;  one  letter 
was  received  from  a  County  agency,  and 
four  letters  were  received  from  advocate 
groups.  All  comments  were  reviewed 
and  given  full  consideration  for 
inclusion  in  this  final  rulemaking. 
Comments  which  suggested  legislative 
r>i««g»f  of  were  unclear  or  not  pertinent 
to  this  rulemaking  are  not  addressed  in 
this  preamble.  For  a  full  understanding 
of  the  provisions  of  this  fuial  rule,  the 
reader  should  refer  to  the  preamble  of 
the  proposed  mie.  Becatne  of  confusion 
concerning  the  proposed  mle  aiXecting  7 


CFR  273.8  (setting  forth  criteria  for 
determining  when  a  resource  is 
inaccessible),  the  Department  is 
separating  this  provision  from  the  final 
rulemaking.  The  Department  intends  to 
re-propose  an  amendment  to  7  CFR  273.8 
to  implement  this  Leland  Act  provision 
in  a  separate  rulemaking. 

Estimates  in  Lieu  of  Verification  for 
Homelest  Households  With  Shelter 
Costs— 7  CFR  273£ 

In  the  August  13th  rulemaking,  the 
Department  proposed  to  implement 
Section  1737  of  the  Leland  Act  by 
amending  7  CFR  273.9(dj  to  require  State 
agencies  to  use  a  standard  estimate  of 
the  shelter  expenses  that  may 
reasonably  be  expected  to  be  incurred 
by  households  in  which  all  members  are 
homeless  but  that  are  not  receiving  free 
shelter  throughout  the  month.  The 
proposed  rule  also  provided  that  State 
agencies  may  opt  to  develop  the 
estimate  provided  the  estimate  is 
consistent  with  costs  incurred  by 
homeless  people  for  shelter.  If  the  State 
agency  does  not  develop  their  own 
standard  estimate,  the  Department 
proposed  that  the  standard  estimate 
amount  be  equal  to  50  percent  of  the 
Food  Stamp  Programs  FY  1991 
maximum  shelter  cap  for  non-elderly/ 
non-disabled  households  ($93). 
Households  which  receive  free  housing 
and  utilities  throughout  the  month  would 
not  be  eligible  for  the  standard  estimate. 
Moreover,  homeless  households  with 
shelter  costs  higher  than  the  standard 
estimate  would  be  able  to  claim  these 
higher  costs  if  they  can  be  reasonably 
verified.  If  there  is  no  such  verificatton. 
the  standard  estimate  would  be  used. 
Fmally,  the  proposal  provided  that 
homeless  households  with  extremely 
low  shelter  costs  would  also  be  allowed 
to  claim  the  standard  estimate. 

The  Department  received  several 
comments  on  this  provision.  Two 
commenters  included  in  their 
correspondence  an  example  of  a 
situation  experienced  by  certain 
homeless  households  and  explained 
how  section  1737  of  the  Leland  Act  was 
written  to  address  this  type  of  situation. 
The  commenters  suggested  the  example 
be  included  in  the  preamble  of  the  final 
nde  so  State  agencies  could  understand 
the  intent  of  the  provision.  The 
Department  agrees  and  is  including  the 
example  as  follows:  In  some  parts  of  the 
country,  homeless  individuals  receive 
general  assistance  (GA)  benefits  and 
use  these  benefits  for  part  of  the  month 
to  rent  a  room  on  a  daily  or  weekly 
basis.  Part  of  the  way  through  the 
month,  the  GA  payment  is  likely  to  be 
used  up  and  the  individual  is  then  back 
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CFR  273.8  (setting  forth  criteria  for 
determining  when  a  resource  is 
inaccessible),  the  Department  is 
separating  this  provision  from  the  final 
rulemaking.  The  Department  intends  to 
re-propose  an  amendment  to  7  CFR  273A 
to  Implement  this  Leland  Act  provision 
in  a  separate  rulemaking. 

Estimates  in  Lieu  of  Verification  for 
Homelest  Households  With  Shelter 
Cost9—7  CFR  273£ 

In  the  August  13th  rulemaking,  the 
Departnient  proposed  to  implement 
Section  1737  of  the  Leland  Act  by 
amending  7  CFR  273.9(d)  to  require  State 
agencies  to  use  a  standard  estimate  of 
the  shelter  expenses  that  may 
reasonably  be  expected  to  be  incurred 
by  households  in  which  all  members  are 
homeless  but  that  are  not  receiving  free 
shelter  throughout  the  month.  The 
proposed  rule  also  provided  that  State 
agencies  may  opt  to  develop  the 
estimate  provkiBd  the  estimate  is 
consistent  with  costs  incurred  by 
homeless  people  for  shelter.  If  the  State 
agency  does  not  develop  their  own 
standard  estimate,  the  Department 
proposed  that  the  standard  estimate 
amount  be  equal  to  50  percent  of  the 
Food  Stamp  Program's  FY  1991 
maximum  shelter  cap  for  non-elderly/ 
non-disabled  households  ($93). 
Households  vAoA  receive  free  housing 
and  utilities  throughout  the  month  would 
not  be  eligible  for  the  standard  estimate. 
Moreover,  homeless  households  with 
shelter  costs  higher  than  the  standard 
estimate  would  be  able  to  claim  these 
higher  costs  if  they  can  be  reasonably 
verified.  If  there  is  no  such  verificaHon. 
the  standard  estimate  would  be  used. 
Finally,  the  proposal  provided  that 
homeless  households  with  extremely 
low  shelter  costs  would  also  be  allowed 
to  claim  the  standard  estimate. 

The  Department  received  several 
comments  on  this  provision.  Two 
commenters  included  in  their 
correspondence  an  example  of  a 
situation  experienced  by  certain 
homeless  households  and  explained 
how  section  1737  of  the  Leland  Act  was 
written  to  address  this  type  of  situation. 
The  commenters  suggested  the  example 
be  included  in  the  preamble  of  the  final 
rule  so  State  agencies  could  understand 
the  intent  of  the  provision.  The 
Department  agrees  and  is  including  the 
example  as  follows:  In  some  parts  of  the 
country,  homeless  individuals  receive 
general  assistance  (GA)  benefits  and 
use  these  benefits  for  part  of  the  month 
to  rent  a  room  on  a  daily  or  weekly 
basis.  Part  of  the  way  through  the 
month,  the  GA  payment  Is  likely  to  be 
used  up  and  the  individual  is  then  back 


on  the  street  or  In  a  homeless  shelter. 
Since  the  individual  has  no  lease  and 
does  not  rent  a  room  on  an  ongoing 
basts,  the  tn()rvidual  often  cannot 
document  ongoing  shelter  costs  that  he/ 
she  has  paid  for  shelter  for  part  of  the 
month. 

Several  comments  received  by  the 
Department  discussed  the  problems 
homeless  households  face  in  providing 
verification  for  shelter  expenses.  As  the 
previously  discussed  example  shows, 
homeless  individuals  can  move  around 
during  a  month  and  there  is  a  possibility 
that  needed  verification  coidd  never  be 
obtained.  The  question  that  is  raised  is 
how  can  homeless  households  verify 
shelter  costs  under  circumstances  cited 
in  the  above  example.  Cunait 
regulations  at  7  CFR  273.2(f)  provide 
information  on  verification  requirements 
and  must  be  used  when  appropriate. 
The  Department  believes  that  the  need 
for  a  specific  type  of  verification  iut 
shelter  costs  can  be  evaluated  on  a 
case-by-case  basis  and  that  .a 
caseworker's  judgment  is  important  in 
these  cases.  For  example,  if  a  homeless 
individual  clsims  to  have  incurred 
sheher  costs  for  several  nights  and  (he 
costs  are  comparable  to  costs  incurred 
by  homeless  people  for  shelter,  the  Stale 
agency  may  decide  to  accept  this 
information  as  adequate  verification 
and  not  require  further  verification.  If 
the  shelter  costs  reported  seem 
questionable  and  there  is  no  other 
documentation  to  support  the 
household's  shelter  costs,  collateral 
contacts  (such  as  a  landlord,  relative, 
etc.)  can  be  used.  In  order  to  emphasize 
that  caseworkers  should  use  their  own 
judgment  in  verifying  shelter  costs  for 
homeless  households,  the  Department  is 
including  such  a  provision  in  the  final 
rule.  Several  commenters  asked  whether 
a  homeless  household  can  be  eligible  for 
a  standard  utility  allowance  (SUA).  A 
homeless  household  which  uses  the 
special  standard  estimate  is  not  entitled 
to  the  SUA  since  average  utility  costs 
are  indaded  in  the  estimate.  Depending 
on  their  circumstances,  other  homeless 
households  may  be  entitled  to  the  SUA. 
as  provided  in  7  CFR  273.9(d)(6). 

Another  issue  raised  by  commenters 
was  the  ability  of  homeless  households 
to  predict  if  they  will  have  shelter 
expenses  in  future  months.  Several 
commenters  were  of  the  opinion  thai  H 
is  unreasonable  to  expect  homelest 
households  to  know  whether  they  wll 
have  sheltw  expenses  at  some  future 
time.  One  commenter  asked  about  a 
homeless  household  that  does  not  have 
any  shelter  expenses  in  the  30 -days  prior 
to  the  food  stamp  certification  interview 
but  expects  to  have  some  shelter  costs 


in  the  future.  The  Department  wishes  to 
point  out  that  homeless  households  must 
be  prospectively  budgeted:  thus,  the 
household's  shelter  expenses  must  be 
projected  over  the  length  of  the 
certification  period  and  appropriate 
benefits  issued.  If  a  homeless  household 
cannot  predict  with  any  certainty  what 
future  shelter  costs  will  be.  7  CFR 
273.10(f}  requires  fiiat  households  be 
assigned  the  longest  certification 
periods  based  on  the  predictability  of 
the  household's  circumstances.  The 
State  agency  has  the  right  to  certify  the 
household  for  three  months  and  can 
continue  to  do  so  until  some  kind  of 
pattern  regarding  shelter  costs  can  be 
ob8er\'ed.  Once  there  is  a  noticeable 
pattern  to  a  homeless  household's 
shelter  costs,  the  certification  period  can 
be  adjusted  accordingly.  Moreover, 
homeless  households  are  still  required 
to  report  changes  in  their  circumstances, 
including  shelter  costs,  in  accordance 
with  7  CFR  273.12(a)(iii)  and  State 
agencies  must  act  upon  reported 
changes  within  the  timeframes  of  7  CFR 
273.12(c). 

Based  on  the  above  discussion,  the 
Department  believes  current  regulations 
adequately  address  the  issue  of 
predicting  future  shelter  expenses  for 
homeless  households.  Section  1737  of 
the  Leland  Act  also  requires  State 
agencies  to  use  shelter  expenses 
"*  *  *  that  may  reasonably  be 
expected  to  be  incurred  *  *  '"  by 
homeless  households  when  they  develop 
their  own  shelter  estimate.  The 
Department  is  revising  the  proposed  rule 
to  state  that  homeless  households  that 
incur  or  reasonably  expect  to  incur 
shelter  costs  throughout  the  month  shall 
be  eligible  for  tiie  estimate.  This  change 
will  more  closely  align  the  final  rule  to 
the  Leland  Act 

Several  commenters  questioned  the 
adequacy  of  $93  as  the  standard 
estimate  for  homeless  households, 
particulariy  in  those  states  where  the 
cost  of  housing  varies  by  geographic 
areas  of  the  state.  Further,  limiting  the 
shelter  estimate  to  893  does  not  allow 
the  amount  to  tncrease  in  the  future  as 
shelter  costs  rise. 

The  Department  has  considered  the 
commenters'  concerns  and  has 
reexamined  the  entire  provision.  In 
developing  an  ahemate  standard 
estimate  for  the  final  rule,  the 
Department  analyzed  the  full  quality 
control  data  base  for  Fiscal  Year  (FY) 
1989  for  all  non-elderly  one-person 
households  with  an  identifiable  shelter 
expense.  To  derive  a  figure  for  FY  1992. 
the  Department  then  updated  this 
expense  by  using  the  same  increase  in 
the  shelter,  fuel  and  utilities  component 


of  the  Consumer  Price  Index  (CPI)  that 
were  used  in  adjusting  the  standard 
shelter  deduction  between  FY  1989  and 
FY  1992.  For  non-elderly  one-person 
households,  the  adjusted  national 
average  monthly  shelter  expense  it 
$255.12  per  month.  Since  the  standard 
sheher  estimate  is  intended  for 
homeless  households  which  do  not  incur 
shelter  expenses  for  the  whole  month, 
the  Department  is  using  half  of  the 
national  average  shelter  expenses  for 
non-elderly  one-person  households. 
which  is  $127.56.  rounded  up  to  $128.00 
per  month.  This  figure  will  be  updated 
annually  when  the  shelter  cap  is 
adjusted  using  the  same  method  that  it 
used  in  indexing  the  shelter  cap  State 
agencies  will  be  notified  by 
memorandum.The  Department  would 
emphasize  that  homeless  households 
who  can  show  that  they  incur  expenses 
greater  than  the  shelter  estimate  will  be 
able  to  daim  the  actual  shelter  expenses 
in  calcvlating  the  shelter  deduction. 

The  Department  is  alto  keeping  the 
option  from  the  proposed  rule  that  State 
agencies  may  develop  their  own  shelter 
estimates  for  homeless  households  who 
have  some  shelter  costs  during  the 
month  while  not  incurring  expenses  for 
the  Mitire  month.  \Miile  keeping  the 
option,  the  Department  ts  further 
revising  the  option  by  adding  a 
provision  that  any  methodology  or 
database  developed  by  a  Stete  agency 
in  calculating  its  shelter  estimate  shall 
be  submitted  to  FNS  for  approval.  Since 
this  is  a  new  area,  the  Department 
wants  to  ensure  consistency  in  the 
development  of  the  estimates. 

One  commenter  suggested  dianges  in 
the  proposed  rule  to  help  States  in 
developing  their  own  standard  estimate 
by  having  State  agencies  use  the 
average  costs  for  housing  purchased  by 
the  day  or  week  in  their  jurisdiction. 
Another  commenter  suggested  States 
use  the  Aid  to  Families  with  Dependent 
Children  (AFDC)  shelter  component  as  ■ 
guideline  in  developing  a  standard 
estimate:  another  suggested  using  the 
Department  of  Housing  and  Urban 
Development  (HUD)  fair  market  rent 
The  Department  believes  that  all  these 
suggestions  can  be  used  by  State 
agencies  in  developing  their  own 
estimates  as  long  as  the  Stole  agenqr 
shows  the  correlation  between  the 
estimates  and  local  data  on  homeless 
people's  shelter  costs.  In  particular,  Ihe 
final  rule  makes  clear  that  Stete 
agencies  may  develop  estimates  based 
on  geographic  areas  and  approval  by  the 
Department  would  mean  that  there 
could  be  several  estimates  in  a  State. 
Overall,  though,  the  Department  does 
not  wish  to  limit  State  agencies  to  ■ 
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particular  method  of  developing  their 
own  estimate  and  data.  The  Department 
believes  that  State  agencies  need  the 
greatest  flexibility  possible  in  order  to 
develop  an  estimate  that  meets  their 
needs.  Therefore,  the  final  rule  does  not 
contain  any  further  changes  regarding 
estimate  methodology. 

If  a  State  agency  submits  data  that 
show  shelter  costs  higher  than  the  FNS 
shelter  estimate  for  homeless 
households,  the  State  agency  may  use 
its  higher  shelter  estimate  amount  since 
the  $128  estimate  provided  by  the 
Department  is  not  a  cap.  Likewise,  if  the 
State  agency  shelter  estimate  is  lower 
than  the  FNS  estimate,  then  the  State 
estimate  may  be  used  at  the  State's 
option.  The  Department  does  not 
anticipate  that  any  State  will  choose 
such  an  option;  however,  it  is  permitted 
by  law  and  therefore  must  be  allowed  as 
a  contingency. 

Because  use  of  a  standard  shelter 
estimate  for  the  homeless  is  new,  the 
Department  intends  to  review  data 
received  from  State  agencies  relating  to 
homeless  shelter  estimates.  If 
warranted,  the  Department  may  propose 
future  rulemaking. 

In  its  proposed  rulemaking,  the 
Department  proposed  to  add  the  new 
provision  to  the  end  of  7  CFR  273.9(d)(5). 
The  Department  now  believes  it  would 
be  more  effective  if  the  final  provision 
appears  at  the  beginning  of  7  CFR 
273.9(d)(5)  and  has  changed  the  final 
rule  accordingly. 

Disaster  Provision  of  the  Leland  Act 

Section  1720  of  the  Leland  Act  and  the 
subsequent  August  13th  rule  proposed  to 
amend  7  CFR  280.1  to  allow  the 
Secretary  to  issue  emergency  allotments 
to  eligible  households  to  replace  food 
destroyed  in  a  disaster.  The  emergency 
allotments  would  be  equal  to  the  value 
of  food  actually  lost  in  a  disaster  but  not 
greater  than  the  applicable  maximum 
monthly  allotment  for  the  household 
size.  Proposed  conforming  language  was 
added  to  7  CFR  274.6ib)(3). 

The  Department  received  only  three 
comments  regarding  this  proposed 
regulation.  A  commenter  felt  the 
Department  failed  to  adjust  reporting 
and  other  requirements  in  the  proposed 
rule  in  order  to  carry  out  Congressional 
intent  to  provide  emergency  assistance 
to  disaster  victims.  The  Department 
wishes  to  point  out  that  the  proposed 
rule  addressed  that  part  of  section  1720 
of  the  Leland  Act  which  amended 
section  5(h)(3)(A)  of  the  Food  Stamp 
Act.  Section  5(h)(3)(A)  is  concerned 
solely  with  the  issue  of  replacing  food 
destroyed  in  a  disaster.  Other  issues 
involved  in  disasters,  such  as  reporting 
requirements  and  verification 


procedures,  will  be  addressed  in  a 
forthcoming  comprehensive  rule  on 
disasters.  Therefore,  the  proposed  rule  is 
adopted  without  change. 

The  Department  would  point  out  that 
the  Leland  Act  amendment  to  section 
5(h)(3)(B)  of  the  Food  Stamp  Act  reflects 
current  practice.  Any  time  there  is  a 
request  from  a  State  agency  for  a 
disaster  declaration,  the  Department 
carefully  considers  each  request  and 
approves  the  use  of  special  disaster 
certification  procedures  if  warranted. 
Factors  involved  in  the  determination 
process  include  such  things  as 
accessibility  of  grocery  stores,  as  well 
as  power  interruptions.  In  fact,  in  the 
past  two  to  three  years,  special  disaster 
procedures  have  been  used  following  a 
variety  of  natural  disasters.  These 
disasters  included  such  instances  as  the 
destruction  caused  by  Hurricane  Hugo 
in  1989;  the  Lomo  Prieta  earthquake  in 
California,  also  in  1989;  and  devastation 
to  some  small  communities  in  Kansas  in 
1990  caused  by  a  tornado.  Each  disaster 
approval  is  handled  individually  and 
procedures  are  adjusted  to  meet  the 
needs  of  the  specific  disaster.  In  all 
instances  the  Food  Stamp  application 
process,  including  reporting 
requirements,  is  greatly  streamlined. 

Another  commenter  disagreed  with 
the  provision  that  requires  replacement 
food  stamp  allotments  to  "equal  to  the 
value  of  food  actually  lost".  The 
commenter  felt  it  would  be  impossible 
for  a  household  affected  by  a  disaster  to 
accurately  estimate  the  value  of  food 
lost  in  the  disaster  and  suggested  the 
rule  be  modified  to  define  the  value  of 
the  emergency  allotment  as  equal  to,  but 
not  greater  than,  the  applicable 
maximum  monthly  food  stamp  allotment 
for  the  household  size.  The  Department 
reviewed  the  suggestion  and  believes 
the  language  of  the  proposed  rule  clearly 
reflects  the  language  of  section  1720  of 
the  Leland  Act.  Therefore,  the  proposed 
language  is  adopted  without  change. 

Implementation 

Section  1781  of  the  Leland  Act 
requires  that  the  provisions  of  this  fiftal 
rulemaking  be  effective  and 
implemented  the  first  day  of  the  month 
beginning  120  days  after  publication  of 
implementing  regulations  or  from 
October  1, 1991,  whichever  is  earlier. 
(The  Leland  Act  mandates  October  1, 
1991  as  the  required  publication  date  of 
these  regulations.)  Thus,  the  provisions 
are  effective  and  must  be  implemented 
on  February  1. 1992.  Variances  resulting 
from  implementation  of  the  provisions  of 
this  rule  shall  be  excluded  from  error 
analysis  for  90  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(2)(vii).  These 


provisions  must  be  implemented  for  all 
households  that  newly  apply  on  or  after 
February  1. 1992.  The  current  caseload 
must  be  converted  to  the  new  provision 
at  recertification,  at  household  request, 
or  when  the  case  is  next  reviewed, 
whichever  occurs  first.  If.  for  any 
reason,  a  State  agency  fails  to 
implement  on  the  required 
implementation  date,  restored  benefits 
must  be  provided  back  to  the  required 
implementation  date  or  the  date  of  the 
food  stamp  application,  whichever  is 
later.  The  Department  is  amending  7 
CFR  272.1(g)  to  finalize  the 
implementation  requirements  provided 
in  the  Leland  Act. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  Rights,  Food  Stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud,  Grant 
program-social  programs.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  280 

Disaster  assistance,  Food  stamps, 
Grant  programs-social  programs. 
Indians. 

Accordingly,  7  CFR  parts  272.  273,  274. 
and  280  are  amended  as  follows: 

1.  The  authority  citation  for  parts  272, 
273.  274,  and  280  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(123) 
is  added  to  read  as  follows: 

$  272.1    General  terms  and  conditions. 
•        •        •        *        * 

(g)  Implementation.  *  *  * 
(123)  Amendment  No.  338.  The 
provisions  oi  Amendment  No.  338  are 
effective  and  must  be  implemented  on 
February  1. 1992.  The  provisions  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  dale 
of  February  1. 1992.  The  current 
caseload  shall  be  converted  to  these 
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provisions  must  be  implemented  for  all 
households  that  newly  apply  on  or  after 
February  1. 1992.  The  current  caseload 
must  be  converted  to  the  new  provision 
at  recertification,  at  household  request, 
or  when  the  case  is  next  reviewed, 
whichever  occurs  first.  If,  for  any 
reason,  a  State  agency  fails  to 
implement  on  the  required 
implementation  date,  restored  benefits 
must  be  provided  back  to  the  required 
implementation  date  or  the  date  of  the 
food  stamp  application,  whichever  is 
later.  The  Department  is  amending  7 
CFR  272.1(g)  to  finalize  the 
implementation  requirements  provided 
in  the  Leland  Act. 

List  of  Subjects 

7CFRPart272 

Alaska,  Civil  Rights,  Food  Stamps, 
Grant  programs-social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure,  Food  stamps.  Fraud,  Grant 
program-social  programs,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  280 

Disaster  assistance,  Food  stamps. 
Grant  programs-social  programs, 
Indians. 

Accordingly,  7  CFR  parts  272.  273.  274, 
and  280  are  amended  as  follows: 

1.  The  authority  citation  for  parts  272, 
273,  274,  and  280  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  272-REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(123) 
is  added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

***** 

(g)  Implementation.  *  *  * 
(123)  Amendment  No.  338.  The 
provisions  oi  Amendment  No.  338  are 
effective  and  must  be  implemented  on 
February  1, 1992.  The  provisions  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date 
of  February  1, 1992.  The  current 
caseload  shall  be  converted  to  these 
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provisions  at  household  request,  at  the 
time  of  recertification,  or  when  the  case 
is  next  reviewed,  whichever  occurs  first. 
If,  for  any  reason,  a  State  agency  fails  to 
implement  by  the  required 
implementation  date,  restored  benefits 
shall  be  provided,  if  appropriate,  back  to 
the  required  implementation  date  or  the 
date  of  the  food  stamp  application, 
whichever  is  later.  Any  variances 
resulting  from  implementation  of  the 
provisions  of  this  amendment  shall  be 
excluded  from  error  analysis  for  90  days 
from  this  required  implementation  date 
in  accordance  with  7  CFR 
275.12(d)(2)(vii). 

PART  273--CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.9,  paragraph  (d)(5) 
introductory  text  and  paragraphs 
(d)(5)(i)-(v)  are  redesignated  as  (d)(5)(ii) 
introductory  text  and  paragraphs 
(d)(5)(ii)(AHE):  a  new  paragraph 
(d)(5](i)  is  added;  and  a  heading  is 
added  to  newly  redesignated  paragraph 
(d)(5)(ii). 

The  additions  read  as  follows: 

\  273.9    Income  and  deductions. 

***** 

(d)  Income  deductions.  *  *  • 

(5)  Shelter  costs. 

(i)  Homeless  households.  State 
agencies  shall  use  a  standard  estimate 
of  the  shelter  expenses  for  households  in 
which  all  members  are  homeless  and 
are  not  receiving  free  shelter  throughout 
the  calendar  month.  If  State  agencies 
opt  to  develop  their  own  estimate,  the 
estimate  must  be  consistent  with  costs 


incurred  by  homeless  people  for  shelter 
and  the  methodology  and  database  used 
in  developing  the  State  estimate  shall  be 
submitted  to  FNS  for  approval.  If  a  State 
agency  finds  that  area  shelter  costs 
differ  by  geographic  areas,  the  State 
agency  may  develop  specific  estimates 
by  geographic  areas.  If  a  State  agency 
submits  data  that  show  shelter  costs  for 
most  homeless  households  are  higher 
than  the  FNS  shelter  estimate,  the  higher 
shelter  estimate  shall  be  used.  If  State 
agencies  do  not  wish  to  develop  their 
own  estimate,  then  the  State  agency 
shall  use  the  estimate  provided  by  the 
Department.  The  Department's  shelter 
estimate  for  FY  92  is  $128.  The 
Department  will  update  this  figure 
annually  when  the  shelter  cap  is 
adjusted  using  the  same  method  as  is 
used  in  indexing  the  shelter  cap.  All 
homeless  households  which  incur  or 
reasonably  expect  to  incur  shelter  costs 
during  a  month  shall  be  eligible  for  the 
estimate  unless  higher  shelter  costs  are 
verified  at  which  pomt,  the  household 
may  use  actual  shelter  costs  rather  than 
the  estimate.  If  a  homeless  household 
has  difficulty  in  obtaining  traditional 
types  of  verification  of  shelter  costs,  the 
caseworker  shall  use  prudent  judgment 
in  determining  if  verification  obtained  is 
adequate.  For  example,  if  a  homeless 
individual  claims  to  have  incurred 
shelter  costs  for  several  nights  and  the 
costs  are  comparable  to  costs  incurred 
by  homeless  people  for  shelter,  the 
caseworker  may  decide  to  accept  this 
information  as  adequate  verification 
and  not  require  further  verification. 
Homeless  households  which  incur  no 


shelter  costs  during  the  month  shall  not 
be  eligible  for  the  standard  estimate. 
[\i)  Other  households.  '  '  * 


PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

$274.6    (Amended] 

5.  In  5  274.6,  paragraph  (b)(3)  is 
amended  by  adding  the  words  "Except 
for  households  certified  under  7  CFR 
part  280."  to  the  beginning  of  the  first 
sentence  and  lower-casing  the  word 
"Replacement." 

PART  280— EMERGENCY  FOOD 
ASSISTANCE  FOR  VICTIMS  OF 
DISASTERS 

6.  Section  230.1  is  amended  by  adding 
two  new  sentences  to  the  end  of  the 
section  to  read  as  follows: 

S  280.1    Interim  disaster  procedures. 

*  *  *  In  addition  to  establishing 
temporary  emergency  standards  of 
eligibility,  the  Secretary  shall  provide 
for  emergency  allotments  to  eligible 
households  to  replace  food  destroyed  in 
a  disaster.  Such  emergency  allotments 
would  be  equal  to  the  value  of  the  food 
actually  lost  in  such  disaster  but  not 
greater  than  the  applicable  maximum 
monthly  allotment  for  the  household 
size. 

Dated:  November  27, 1991. 
Betty  )o  Nelsen, 
Administrator. 
(FR  Doc.  91-29015  Filed  12-2-91;  10:34  ami 
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The  President 


Proclamation  6386  of  November  29,  1991 

National  Pearl  Harbor  Remembrance  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  7:55  a.m.  on  December  7.  1941,  air  and  naval  forces  of  Imperial  Japan 
launched  a  surprise  attack  against  United  States  military  installations  at  Pearl 
Harbor,  Hawaii.  More  than  2,400  Americans  were  dead  or  missing  after  the 
attack,  including  68  civilians.  Another  1,178  people  lay  wounded.  Two  U.S. 
battleships  were  destroyed;  another  six  were  severely  damaged.  On  the  same 
day,  attacks  against  U.S.  installations  in  Guam,  the  Philippines,  and  elsewhere 
in  the  Pacific  left  a  similar  trail  of  death  and  destruction.  Less  than  24  hours 
later,  after  an  impassioned  address  by  President  Franklin  D.  Roosevelt,  the 
Congress  declared  that  a  state  of  war  existed  between  the  United  States  and 
the  Empire  of  Japan.  Thus,  America  became  engaged  in  World  War  II,  a 
conflict  that  would  change  the  course  of  history,  ending  forever  America's 
isolation  from  world  events. 

Across  the  United  States,  people  rallied  to  the  cry  of  "Remember  Pearl 
Harbor!"  While  millions  of  brave  and  selfless  Americans  took  up  arms  in  the 
struggle  for  freedom,  countless  others  labored  and  sacrificed  on  the  home 
front.  On  our  Nation's  farms  and  in  its  factories,  millions  of  workers  rushed  to 
increase  production.  In  homes,  schools,  and  churches,  citizens  of  every  age 
and  every  walk  of  life  prayed  for  victory  while  making  every  contribution  they 
could  to  the  war  effort.  Yet  this  tremendous  display  of  patriotism  and  resolve 
was  more  than  a  response  to  the  outrage  of  Pearl  Harbor.  As  President 
Roosevelt  said: 

When  we  resort  to  force,  as  we  now  must,  we  are  determined  that  this 
force  shall  be  directed  toward  ultimate  good,  as  well  as  against 
immediate  evil  ....  We  are  now  in  the  midst  of  a  war.  not  for  conquest, 
not  for  vengeance,  but  for  a  world  in  which  this  Nation,  and  all  that  this 
Nation  represents,  will  be  safe  for  our  children. 

Six  years  after  World  War  II  began,  and  four  years  after  the  attack  on  Pearl 
Harbor,  the  United  States  and  its  Allies  secured  the  unconditional  surrender 
of  Nazi  Germany  and  Imperial  Japan.  By  the  end  of  the  war,  there  had  been 
more  than  1,000,000  American  casualties.  Some  400,000  Americans  had  died  so 
that  others  might  Hve  in  freedom.  Our  Nation  will  always  be  grateful  for  their 
courage  and  sacrifices. 

When  we  remember  those  who  served  our  country  during  World  War  II,  we 
also  recall  President  Truman's  observation  that  the  Allied  victory  was  "a 
victory  of  more  than  arms  alone."  Indeed,  while  our  farms,  factories,  mines, 
and  shipyards  produced  tons  of  raw  materials  and  finished  goods  that  were 
essential  to  the  war  effort,  as  President  Truman  said,  "back  of  it  all  were  the 
will  and  spirit  and  determination  of  a  free  people — who  know  what  freedom  is 
and  who  know  that  it  is  worth  whatever  price  they  had  to  pay  to  preserve  it." 
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On  this  occasion,  we  r^finn  the  sofesm  commitment  that  President  Tmman 
made  when  he  declared.  "We  shall  not  forget  Pearl  Harbor."  During  the  past 
five  decades,  that  commitment  has  gone  hand  in  hand  with  the  unending  task 
that  President  Roosevelt  had  earUer  described  as  winning  the  peace.  Ameri- 
ca's detenninatioR  to  pemember  the  lessons  of  World  War  11  and  our  continu- 
ing vigilance  and  resolve  in  the  defense  of  freedom  have  helped  to  bring  about 
tl»«  triumph  of  democratic  itfeala  around  the  globe.  Today  Japan  stands  second 
to  none  as  our  ally  and  friend. 

As  we  mark  the  50th  anniversary  of  the  attack  on  Pearl  Harbor,  let  us 
remember  in  prayer  all  those  who  died  on  that  day  and  throughout  World  War 
II.  Let  us  also  honor  all  those  World  War  II  veterans  who  are  still  living, 
especially  the  infirm  and  the  hospitalized.  Finally,  let  us  give  thanks  for  the 
great  blessings  of  freedom  our  World  War  II  veterans  helped  to  secure. 

The  Congress,  by  Public  Law  102-68,  has  designated  December  7,  1991,  as 
••National  Pearl  Harbor  Rememferance  Day." 

NOW,  TtffiREFORE»  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  7.  1991,  as  National  Pearl  Harbor 
Remembrance  Day.  I  call  upon  all  Americans  to  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities, 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


[FR  Dk.  91-292SC 
FiM  n-S-O:  IftSS  «a4 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment,  Extended 
Range  Intercept  Technology  (ERINT) 
Program 

AQENCY:  U.S.  Army  Strategic  Defense 
Command  {USASDC),  DoD. 
ACTION:  Notice  of  availability  of  rinding 
of  no  significant  impact. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  parts  1500-1508). 
Department  of  Defense  Directive  6050.1 
and  Army  Regulation  200-2,  the 
USASDC  has  conducted  an  assessment 
of  the  potential  environmental 
consequences  of  the  ERINT  program  in 
support  of  the  Strategic  Defense 
Initiative.  A  no-action  alternative  was 
also  considered.  The  USASDC  has  the 
responsibility  for  conducting  the  ERINT 
program,  which  is  intended  to 
demonstrate  a  pre-prototype  missile  and 
launch  control  system  technology  for 
tactical  missile  defense  application. 
EFFECTIVE  DATE:  December  4, 1991. 
POINT  OF  CONTACT:  An  Environmental 
Assessment  supporting  a  Finding  of  No 
Significant  Impact  is  available  for 
review  at  the  White  Sands  Missile 
Range  (WSMR)  Environmental  Services 
Division  (Building  T-150).  the  WSMR 
Visitor's  Center  (Public  Affairs,  Building 
122],  and  the  public  library  in  the  area 
this  notice  is  published.  All  are  invited 
to  submit  written  comments  within  15 
days  of  this  notice.  Comments  and 
questions  should  be  addressed  to  either 
of  the  following:  Commander,  U.S.  Army 
White  Sands  Missile  Range,  ATTN: 
STEWS-ES-E,  White  Sands  Missile 


Range,  New  Mexico  88002,  FAX:  (505) 
678-7665  or  U.S.  Army  Strategic  Defense 
Command.  ATTN:  Sharon  Mitchell, 
CSSD-EN,  P.O.  Box  1500,  Huntsville. 
Alabama  35807-3801.  FAX:  (205)  955- 
3958. 

SUPPLEMENTARY  INFORMATION:  The 
ERINT  activities  would  include 
developing  and  flight  testing  of  the 
ERINT  interceptor  missile  and  the 
ERINT  Target  System  (ETC)  missile. 
Two  types  of  ETS  missiles  would  be 
developed  and  tested:  A  ballistic 
tactical  missile  target  and  a 
maneuvering  tactical  missile  target.  An 
existing  air-breathing  target  would  also 
be  used  for  some  flight  tests.  Two 
targets  developed  for  ETS  would  also 
carry  a  nonhazardous  chemical  simulant 
payload  to  qualify  theater  missile 
defense  (TMD)  lethality  against 
chemical  warheads. 

The  locations  and  activities  required 
for  the  ERLVT  development  and  flight 
test  activities,  which  have  been 
evaluated  in  the  ERINT  Environmental 
Assessment  (EA),  are  listed  in  Table  1. 
This  decision  covers  the  first  six  flight 
tests  scheduled  to  be  conducted  at 
White  Sands  Missile  Range  (WSMR) 
beginning  in  late  1991  and  continuing 
through  1992.  Later  flights  will  be 
covered  by  a  decision  following  further 
environmental  documentation  as 
information  becomes  available.  To 
assess  the  significance  of  potential 
environmental  impacts,  a  list  of  the 
activities  necessary  to  accomplish  the 
proposed  action  first  developed.  The 
affected  environment  at  each  ERINT 
program  location  was  then  described. 
Next,  those  activities  with  the  potential 
for  environmental  consequences  were 
identified.  Each  of  the  environmental 
components  for  which  this  potential  was 
identified  was  subsequently  evaluated 


in  greater  detail  (see  Table  1).  If  a 
proposed  activity  was  determined  to 
present  a  potential  for  environmental 
impact,  then  the  activity  was  evaluated 
in  terms  of  the  potential  for  significant 
environmental  impact  by  considering 
the  intensity,  extent,  and  context  in 
which  the  impact  would  occur.  As  a 
result  of  the  evaluation,  impacts  were 
assigned  to  one  of  three  categories:  Not 
significant,  potentially  significant  but 
mitigable,  or  potentially  significant. 

Findings 

The  environmental  consequences  of 
all  ERINT  program  activities  evaluated 
for  the  first  six  flight  tests  were 
determined  to  be  not  significant  for  all 
locations.  Two  issues  were  evaluated  in 
greater  detail  during  the  analysis  due  to 
preliminary  concerns  expressed  by 
environmental  regulators  early  in  the 
evaluation  process:  (1)  Flight  test 
trajectories  have  been  adjusted  to 
minimize  debris  impacts  in  the  San 
Andres  National  Wildlife  Refuge, 
habitat  of  a  sensitive  population  of 
desert  bighorn  sheep.  Analyses  of  the 
probability  of  debris  striking  a  sheep 
indicates  a  very  low  risk  of  occurrence. 
Therefore,  the  potential  for  impact  to  the 
bighorn  sheep  is  not  significant.  (2)  The 
components  of  the  chemical  simulant 
are  not  listed  as  hazardous  substances. 
and  is  expected  to  evaporate  or  disperse 
to  the  extent  that  little,  if  any.  of  the 
simulant  will  be  deposited  on  the 
ground.  Therefore,  the  environmental 
effects  of  the  nonhazardous  simulant 
will  not  be  significant  when  used  as 
proposed  for  the  ERINT  testing 
activities. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
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TABLE  1  •  ERINT  ACTIVITIES,  LOCATIONS  AND  ENVIRONMENTAL  COMPONENTS  EVALUATED  IN  DETAIL  IN  THE  ENVIRONMENTAL  ASSESSMENT 
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FACILITY/LOCATION 

ACTIVITY 
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3 

3| 

II 

1^ 

II 

S  Vi 

1 

■? 

2 

• 

1 

Physical 
Resources 

Socio- 
economics 

11 

LTV  Missiles  &  Electronics  Group 
Grand  PraMe,  Texas 

ERINT-1  flight  test  missile  developnnent 

x-1 

x-1 

- 

Rockwell  International 
Anaheim,  California 

fabrication  of  beryllium  components 
tor  the  ERINT-1  missie 

X-1 

x-1 

x-1 

L.A.  Gauge 

Sun  Valley.  California 

fabrication  of  beryllium  components 
for  the  ERINT-1  missile 

X-1 

x-1 

x-1 

Holloman  Air  Force  Base 
New  Ivlexlco 

rocket  sled  tests  for  ERINT-1  missile 
radome 

X-1 

x-1 

x-1 

X-l 

x-1 

Atlantic  Research  Corporation 
GalnesvJile.VlrglnIa 

attitude  control  motor  and  rocket 
motor  development 

x-1 

x-1 

Atlantic  Research  Corporation 
Orange  County.  Virginia 

rocket  motor  development  and  statte 
tests 

x-1 

x-1 

x-1 

x-1 

Atlantic  Research  Corporation 
Camdon,  Arkansas 

rocket  motor  statk;  tests 

x-1 

x-1 

x-1 

x-1 
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Mounlnin  View,  California 

ETS  target  development 

x-1 

x-1 

Ortilal  Sciences.  Space  Data  Div 
Chandler.  Arizona 

ETS  missile  development 

1 
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x-1 

Hill  Air  Force  Base 

Utah 

ETS  rocket  motor  refuitishment/ 
Inspection  (M57A-1) 

x-1 

x-1 

Pueblo  Depot  Activity 

Colorado 

ETS  rocket  motor  Inspection  (XM-100) 

x-1 

x-1 

Batlelle,  Columbus  Division 
West  Jefferson.  Ohio 

chemical  simulant  preparartlon 

1 
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White  Sands  Missile  Range 
New  Mexico 

flight  preparation  (ERINT-1  4  ETS) 
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x-1 

x-1 

X.1 
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NOTE:   All  environmental  components  were  evaluated  for  each  tocation.  An  X  denotes  components  lor 
in  greater  detail  to  determine  significance.  The  significance  determination  is  noted  as  follows:  1  -  no  s 
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which  potential  environmental  consequences  were  kJentified  and  then  evaluated 
ignificant  Impact,  2  ■  potentially  significant  but  mitigable,  3  >  potentially  signlfkrant. 
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feiv  edition  ....  Order  now ! 


For  those  of  you  who  must  keep  informed 
atxxjt  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An-anged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period — along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kxation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
Natiorul  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Pnntmg  Office, 
Washington,  DC  20402-9325 


a*r  PncMMg  Co* 

♦6661 


Superintendent  of  Documents  Pubiications  Order  Form 

X  Charge  your  order. 

It's  easy! 
D  YES,  please  send  me  the  following  indicated  publication:  To  f.x  your  orders  .nd  inquiries-(202)  275-0019 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $_ 


(International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 
(  ) 


( Please  type  or  print) 


(Daytime  phone  including  area  c(Kle) 


I     I  Check  payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account        I I I LJ — I — I — I  "I — I 

LJ  VISA  or  MasterCard  Account 

n 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Guide  to 

Record 

Retention 


ji  r^  Requirements 

■■  *■■    in  the  Code  of 


Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1989 
SUPPLEMENT:  Revised  Jaaoary  1. 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracU  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code: 

DYES, 


6788 


Charg9  your  ordf. 
IT*  —yl 
To  tax  your  ordore  and  biquMM.  202-27S-2S2t 


please  send  me  the  following  indicated  publication: 
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DEPARTMENT  OF  ACSfllCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

•  CFRPart92 

[Docket  No.  91-1521 

Specifically  Approved  States 
Authorized  To  Receive  Mares  and 
StalHons  Imported  From  CEM>ANected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  adding  Florida  to  the 
list  of  States  approved  to  receive  certain 
mares  and  stallions  imported  into  the 
United  States  from  countries  affected 
with  contagious  equine  metritis  (CEM). 
We  are  taking  this  action  because 
Florida  has  entered  into  an  agreement 
with  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  to 
enforce  its  State  laws  and  regulations  to 
control  CEM  and  to  require  inspection, 
treatment,  and  testing  of  horses,  as 
required  by  Federal  regulations,  to 
further  ensure  the  horses'  freedom  from 
CEM.  This  action  relieves  unnecessary 
restrictions  on  importers  of  mares  and 
stallions  from  countries  affected  with 
CEM. 

EFFCCTtVE  date:  January  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Manuel  A.  Thomas,  Jr.,  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine  and 
Poultry  Diseases  Staff,  VS,  APHI& 
USDA,  room  769,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
(301)  436-6954. 
SUPPtfMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92, 
§S  g2.301(c)(2),  92.304(aK4Kii)  and 
92.304(a)(7)(iii.  allow  certain  horses 


(mares  and  stallions  over  731  days  old) 
to  be  imported  into  the  United  States 
from  certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met  and  the  horses  are  consigned  to 
approved  States  for  further  inspection, 
treatment  and  testing. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  which  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  meeting  conditions 
necessary  to  enstire  that  the  horses  are 
free  of  CEM.  These  conditions,  which 
concern  inspection,  treatment,  and 
testing  of  the  horses,  are  contained  in 
S  92.304(a)(5)  of  the  regulations  for 
stallions  and  in  $  92.304(a)(8)  for  mares. 
Florida  has  agreed  to  abide  by  the 
regulations  concerning  horses  imported 
from  countries  where  CEM  exists,  and  to 
enter  into  a  written  agreement  with  the 
Administrator,  APHIS,  to  enforce  its 
State  laws  and  regulations  to  contn^ 
CEM. 

On  August  2, 1991,  we  published  in 
the  Federal  Register  (56  FR  37025-37028. 
Docket  Number  91-081),  a  proposal  to 
add  Florida  to  the  list  of  States 
approved  to  receive  mares  and  stallions 
imported  into  the  United  States  from 
certain  cotmtries  where  CEM  exists.  We 
solicited  comments  on  the  proposed 
rule,  which  were  required  to  be  received 
on  or  before  October  1. 1991.  We  did  not 
receive  any  comments.  Therefore,  based 
on  the  rationale  set  forth  in  the  proposed 
rule,  we  are  adopting  the  provisions  of 
the  proposal  as  a  fmal  rule  wiihout 
change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "ma)or  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  constmiers. 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovatioa  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  fewer  than  20 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of  Florida 
annually  from  countries  where  CEM 
exists.  Approximately  225  mares  and 
stallions  over  731  days  old  and  from 
countries  where  CEM  exists  were 
imported  into  the  entire  United  States  in 
fiscal  year  1990.  During  this  same 
period,  approximately  34,715  horses  of 
all  classes  were  imported  into  the 
United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

Exectitive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subfect  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  SubjecU  in  9  CFR  Part  92 

Animal  diseases,  Canada.  Imports, 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows:    - 

Authority:  7  U.SC.  1622: 19  U.S.C  1306;  21 
VS.C.  102-106.  111.  134a.  134b,  134c,  134d. 
134f.  and  135;  31  U.S.C  9701;  7  CFR  2.17.  2.51. 
and  371.2(d). 
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§92.304    [Amended] 

2.  In  §  92.304.  paragraphs  (a)(4)(ii)  and 
|a)(7)(ii)  are  amended  by  adding  "The 
State  of  Florida"  in  alphabetical  order. 

Done  in  Washington.  DC.  this  29th  day  of 
November  1991. 
Robert  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  91-29184  Filed  12-4-91:  8:45  am] 

MLLINQ  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-NM-134-AD;  Amendment 
39-8108;  AD  91-25-071 

Airworttiiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
currently  requires  repetitive  visual 
inspections  to  detect  cracks  in  the 
rudder  lower  hinge  attachment  brackets, 
and  to  check  the  security  of  the 
fasteners  in  this  area,  and  repair,  if 
necessary.  The  actions  required  by  that 
AD  are  intended  to  prevent  reduced 
directional  control  of  the  airplane  due  to 
impairment  of  the  operation  of  the 
rudder.  This  amendment  provides  an 
additional  terminating  action  for  the 
repetitive  inspections  required  by  the 
existing  AD.  This  amendment  is 
prompted  by  a  further  evaluation  by  the 
FAA  of  a  modification  which  provides 
terminating  action  for  the  currently 
required  repetitive  inspections. 
dates:  Effective  January  9. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  9. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
'Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  8401,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113:  telephone  (206)  227- 
2148;  fax  (206)  227-1320.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  9805S-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-09-13,  Amendment  39-6979  (56  FR 
18697,  April  24, 1991),  applicable  to 
certain  British  Aerospace  Model  ATP 
series  airplanes,  was  pubUshed  in  the 
Federal  Register  on  August  5, 1991  (56 
FR  37167).  AD  91-09-13  currently 
requires  repetitive  visual  inspections  to 
detect  cracks  in  the  rudder  lower  hinge 
attachment  brackets,  and  to  check  the 
security  of  the  fasteners  in  this  area,  and 
repair,  if  necessary.  The  actions 
proposed  would  provide  an  additional 
terminating  action  for  the  currently 
required  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the 
proposed  rule. 

Another  commenter  noted  that 
paragraph  (d)  of  the  proposed  rule  limits 
the  terminating  action  to  modifications 
installed  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP  55-5. 
Revision  1.  dated  January  3. 1991.  and 
disregards  the  original  issue  of  that 
service  bulletin,  dated  November  30. 
1990.  The  commenter  inquired  whether 
the  modification  described  in  the 
original  issue  of  the  service  bulletin 
would  also  comply  with  paragraph  (d)  of 
the  rule.  After  further  review,  the  FAA 
has  determined  that  the  modification 
procedures  described  in  British 
Aerospace  Service  Bulletin  ATP  55-5. 
dated  November  30. 1990.  would 
constitute  an  alternative  method  of 
complying  with  paragraph  (d)  of  the  rule 
to  terminate  the  requirement  for  the 
repetitive  inspections.  The  final  rule  has 
been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  change  previously  described.  The 
FAA  has  determined  that  this  change 
will  neither  significantly  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  AD. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 


inspections,  and  that  the  average  labor 
cost  will  be  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$220. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-( AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6979  and  by 
adding  the  following  new  airworthiness 
directive: 

91-25-07.  British  Aerospace:  Amendment  39- 
8108.  Docket  No.  91-NM-134-AD. 
Supersedes  AD  91-09-13.  Amendment 
39-6979. 
Applicability:  All  Model  ATP  series 
airplanes  which  have  not  installed 
Modification  10170A  (described  in  British 
Aerospace  Service  Bulletin  ATP-55-5). 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  directional  control  of 
the  airplane  due  to  impairment  of  the 
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inspections,  and  that  the  average  labor 
cost  will  be  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$220. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39-[ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  use.  106(g)  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6979  and  by 
adding  the  following  new  airworthiness 
directive: 

91-25-07.  British  Aerospace:  Amer.dment  39- 
8108.  Docket  No.  91-NM-134-AD. 
Supersedes  AD  91-09-13.  Amendment 
39-6979. 
Applicability:  All  Model  ATP  series 
airplanes  which  have  not  installed 
Modification  10170A  (described  in  British 
Aerospace  Service  Bulletin  ATP-55-5). 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  directional  control  of 
the  airplane  due  to  impairment  of  the 
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operation  of  the  rudder,  accomplish  the 
following: 

(a)  For  airplanes  with  rudders  in  pre- 
Modification  10165A  conriguration:  Prior  to 
the  accumulation  of  750  hours  time-in-service, 
or  within  125  hours  time-in-service  after  May 
28. 1991  (the  effective  date  of  AD  91-09-13. 
Amendment  39-6979),  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  123 
hours  time-in-service,  perform  a  detailed 
visufil  inspection  of  the  angle  brackets 
attaching  the  hinge  ribs  at  Stations  27.582  and 
29.582  for  cracks,  and  a  detailed  visual 
inspection  of  the  fasteners  attaching  the 
reinforcing  plates  for  security,  in  accordance 
with  paragraph  2.A.  of  British  Aerospace 
Service  Bulletin  ATP  55-3,  Revision  4,  dated 
lune  2a  1990. 

(1)  If  cracking  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  tiolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C  of  the 
service  bulletin. 

(b)  For  airplanes  with  rudders  fitted  with 
Modification  10165A  during  production:  Prior 
to  the  accumulation  of  6.250  hours  time-in- 
service,  or  within  30  days  after  May  28. 1991 
(the  effective  date  of  AD  91-08-13, 
Amendment  39-6979).  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  500 
hours  time-in-service,  perform  a  detailed 
visual  inspection  of  the  angle  brackets 
attaching  the  hinge  ribs  at  Stations  27.582  and 
29.582  for  cracks,  and  a  detailed  visual 
inspection  of  the  fasteners  attaching  the 
reinforcing  plates  for  security,  in  accordance 
with  paragraph  2^.  of  British  Aerospace 
Ser\  ice  Bulletin  ATP  55-3.  Revision  4,  dated 
June  28. 1990. 

(1)  If  crackirtg  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C  of  the 
service  bullklin. 

(c)  Fur  Dirplanes  with  rudders  fitted  with 
Modification  10165A  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-55-4, 
or  by  previous  repair  or  replacement  action: 
Prior  to  the  accumulation  of  500  hours  lime- 
in-service  following  installation,  or  within  30 
days  after  May  28, 1991  (the  effective  date  of 
AD  91-09-13.  Amendment  39-6979), 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  perform  a  detailed  visual  inspection 
of  the  angle  brackets  attaching  the  hinge  ribs 
at  Stations  27.582  and  29.582  for  cracks,  and  a 
detailed  visual  inspection  of  the  fasteners 
attaching  the  reinforcing  plates  for  security, 
in  accordance  with  paragraph  2.A.  of  British 
Aerospace  Service  Bulletin  ATP  55-3, 
Revision  4.  dated  |une  28, 1990. 


(1)  If  crackir»g  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  ar.d  all  rivets 
found  distorted  or  insecure  must  he  replaced 
with  a  serviceable  part  prior  to  further  fitghl 
in  accordance  with  paragraph  2.C.  of  the 
service  bulletin. 

(d)  The  installation  of  Modification  10170A, 
which  includes  strengthening  the  rudder 
lower  hinge  ribs  at  Stations  27.582,  29.582, 
and  24.82.  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP  55-5.  dated 
November  30, 1990,  or  Revision  1,  dated 
January  3, 1991,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraphs  (a),  (b),  and  (c)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  British  Aerospace  Service  Bulletins  ATP 
55-3,  Revision  4,  dated  June  28, 1990.  The 
optional  modification  shall  be  dune  in 
accordance  with  either  British  Aero&pace 
Service  Bulletin  ATP  55-5,  dated  November 
30, 1990,  or  British  Aerospace  Service  Bulletin 
ATP  55-5,  Revision  1.  dated  January  3. 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(fl) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC.  Librarian  for 
Service  BuIIehns,  P.O.  Box  17414,  Dulles 
International  Airport  Washing'on.  DC  20041- 
0414.  Copies  may  be  inspect*;'.!  ai  the  FAA, 
Transport  Airplane  Directora'e,  IGOl  Lind 
Avenue  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW..  room  8401,  Washington,  DC. 

(h)Thi8amendment  (39-8108),  AD91-25-07, 
becomes  effective  January  9, 19S2. 

Issued  in  Renton,  Washington,  on 
November  2a  1991. 

Dairell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 

|FR  Doa  91-29126  Filed  12-4-91;  &45  amj 
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14  CFR  Part  39 

( Docket  No.  91-NM-07-AD;  Amendment  39- 
81(>3;AD91-2S-02) 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  BFGoodrich  Single-Piece  Pamp/ 
Slide  Door  3  Evacuation  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  n 
new  airworthiness  directive  (AI)), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
installation  of  a  modified  evacuation 
ramp  slide  regulator  assembly.  This 
amendment  is  prompted  by  reports  of 
delayed  regulator  ftinction  during  ramp/ 
slide  deployTnent.  This  condition,  if  not 
corrected,  could  result  in  loss  of  use  of 
the  Door  3  evacuation  system  by 
passengers  and  crew  during  an 
emergency  evacuation. 

DATES:  Effective  January  9. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  9, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
BFGoodrich  Company,  Aircraft 
Evaluation  Systems,  3414  South  5th 
Street,  Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  R.  Gfrerer,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office.  ANM-131L  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street.  Long  Beach,  California  9080fr- 
2425;  telephone  (213)  988-5338. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  cf  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747  series  airplanes, 
which  requires  installation  of  a  modified 
evacuation  ramp/slide  regulator 
assembly,  was  published  in  the  Federal 
Register  on  February  25, 1991  (56  FR 
7618). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
comments  received. 

Several  commenters  stated  that  the 
proposed  12-month  compliance  period 
may  be  too  restrictive  and  would  place 
an  unwarranted  burden  upon  operators. 
Other  commenters  requested  that  the 
compliance  time  be  extended  up  to  36 
months  so  that  the  modification  may  be 
accomplished  during  regularly 
scheduled  maintenance  periods.  The 
FAA  does  not  concur  that  additional 
time  is  warranted.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
practical  aspect  of  installing  the 
required  modifications  during  operators" 
normal  maintenance  schedules.  The 
FAA  considers  that  the  compliance  time 
as  proposed  represents  the  maximum 
interval  of  time  allowable  wherein  the 
modification  could  reasonably  be 
accomplished,  parts  could  be  obtained, 
and  an  acceptable  level  of  safety  could 
be  maintained. 

Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  BFGoodrich 
Service  Bulletin  No.  4A3416-2S-233, 
Revision  1,  dated  October  1, 1991.  which 
describes  procedures  to  modify  the 
regulator  assembly  using  an  alternative 
regulator  assembly.  P/N  4A3474-3.  The 
final  rule  has  been  revised  to  reference 
this  revision  of  the  service  bulletin  as  an 
acceptable  alternative  source  of  service 
information. 

Paragraph  (b)  of  the  final  rule  has 
been  revised  to  specify  the  current 
procedures  for  submitting  requests  for 
approval  of  alternative  methods  of 
compliance. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  cited  in  the  preamble  to  the 
Notice)  to  $55  per  manhour.  The  FAA 
has  determined  that  it  is  necessary  to 
increase  this  rate  used  in  calculating  the 
cost  impact  associated  with  AD  activity 
to  account  for  various  inflationary  costs 
in  the  airline  industry. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 
There  are  approximately  491  Doeing 


Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  117  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  34  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  cost  of 
parts  to  accomplish  this  modification  is 
expected  to  be  nominal.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$218,790. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-25-02.  Boeing:  Amendment  39-8103. 
Docket  91-NM-07-AD. 

Applicability:  Model  747  series  airplanes: 
equipped  with  BFGoodrich  single-piece 
ramp/slide,  part  numbers  (P/N)  7A1418-1 


through  -16,  for  Door  3  evacuation  system; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  Door  3  evacuation 
system,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(l)Modifytheregulatora8sembly.P/ 
N  4A3474-1  (a  subassembly  of  reservoir 
assembly  P/N  4A3416-1 ),  to  the  P/N  4  A3474-2 
or  4A3474-3  configuration,  by  installing 
improved  internal  components  in  accordance 
with  paragraph  2..  Accomplishment 
Instructions,  of  BFGoodrich  Service  Bulletin 
No.  4A3416-25-233,  dated  December  14, 1990; 
or  Revision  1,  dated  October  1, 1991. 

(2)  Reidenlify  the  Door  3  ramp/slide  in 
accordance  with  paragraph  3.B., 
Identification,  of  BFGoodrich  Service  Bulletin 
No.  4A341ft-25-233,  dated  December  14, 1990; 
or  Revision  1,  dated  October  1, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  requirements  of  this  AD. 

(d)  The  modification  requirements  shall  be 
done  in  accordance  with  BFGoodrich  Service 
Bulletin  No.  4 A341 6-25-233,  dated  December 
14, 1990;  or  BFGoodrich  Service  Bulletin  No. 
4A3416-25-233.  Revision  1,  dated  October  1, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evaluation  Systems,  3414  South  5th  Street, 
Phoenix,  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate.  1601 
Lind  Avenue  S.W.,  Renton,  Washington;  or  at 
the  Los  Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Stieet  NW..  room  8401,  . 
Washington,  DC. 

(e)  This  amendment  (39-8103),  AD  91-25-02, 
becomes  effective  on  January  9. 1992. 

Issued  in  Renton.  Washington,  on 
November  14, 1991. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorale, 
Aircraft  Certification  Service. 

|FR  Doc.  91-29127  Filed  12-4-91;  8:45  am| 
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through  -16.  for  Door  3  evacuation  system; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  Door  3  evacuation 
system,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  accomplish  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(1)  Modify  the  regulatorassembly.  P/ 
N  4A3474-1  (a  subassembly  of  reservoir 
assembly  P/N4A3416-1).  to  lheP/N4A3474-2 
or  4A3474-3  configuration,  by  installing 
improved  internal  components  in  accordance 
with  paragraph  2..  Accomplishment 
Instructions,  of  BFGoodrich  Service  Bulletin 
No.  4 A341 6-25-233,  dated  December  14, 1990: 
or  Revision  1,  dated  October  1. 1991. 

(2)  Reidentify  the  Door  3  ramp/slide  in 
accordance  with  paragraph  3.B., 
Identification,  of  BFGoodrich  Service  Bulletin 
No.  4A3416-25-233.  dated  December  14. 1990; 
or  Revision  1,  dated  October  1. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  requirements  of  this  AD. 

(d)  The  modification  requirements  shall  be 
done  in  accordance  with  BFGoodrich  Service 
Bulletin  No.  4 A341 6-25-233,  dated  December 
14. 1990:  or  BFGoodrich  Service  Bulletin  No. 
4A3416-25-233,  Revision  1,  dated  October  1. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evaluation  Systems,  3414  South  5th  Street, 
Phoenix.  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  S.W..  Renlon,  Washington:  or  at 
the  Los  Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Stieet  NW..  room  8401.  , 
Washington,  DC. 

(e)  This  amendment  (39-8103).  AD  91-25-02, 
becomes  effective  on  January  9, 1992. 

Issued  in  Renton.  Washington,  on 
November  14, 1991. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  91-29127  Filed  12-4-91;  8:45  am| 
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14  CFR  Part  39 

(Docket  No.  91-ASW-16;  Amendment  39- 
8084;  AD  91-23-15] 

Airworthiness  Directives;  Bell 
Helicopter  Textron.  Inc.  (BHTI),  Model 
2068  and  206L  Series  Helicopters 
Equipped  With  Allison  250-C20R 
Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  a  revision  to  the  limitation 
section  of  the  FAA-approved  Rotorcraft 
Flight  Manual  Supplement  (RFMS)  and 
replacement  of  the  engine  revolution- 
per-minute  (RPM)  sensor  on  Bell  Model 
206B  and  206L  series  helicopters 
equipped  with  Allison  25O-C20R  engines 
by  a  Soloy  supplemental  type 
certification  program.  This  AD  is 
prompted  by  a  manufacturer's  report  of 
false  engine-out  warnings  experienced 
during  a  production  flight  test.  This 
condition,  if  not  corrected,  could  result 
in  a  false  engine-out  warning  to  a  pilot 
when  practicing  aulorotation  procedures 
and  lead  to  an  unnecessary  and 
potentially  hazardous  emergency 
autorotative  landing. 
DATES:  Effective  December  30, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
30. 1991. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  by  January  21, 
1992. 

ADDRESSES:  The  applicable  AD-reiated 
material  may  be  obtained  from:  Soloy 
Conversions.  Ltd..  450  Pat  Kennedy  Way 
SW.,  Olympia.  Washington  98502,  or 
may  be  examined  at  the  Rules  Docket. 
Office  of  the  Assistant  Chief  Counsel. 
4400  Blue  Mound  Road.  Bldg.  3B.  room 
158.  Fort  Worth,  Texas. 

Submit  comments  in  triplicate  to: 
Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel,  FAA.  4400  Blue  Mound 
Road.  Fort  Worth.  Texas  76193-0007.  or 
deliver  in  triplicate  to  room  158,  Building 
3B,  at  the  above  address. 

Comments  must  be  marked:  Docket 
No.  91-ASW-16.  Comments  may  be 
inspected  at  the  above  location  between 
the  hours  of  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Bray,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch. 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA,  Northwest 


Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renfon,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  Recently, 
tiie  FAA  received  a  report  that  during  a 
production  flight-autorolation  test,  a 
momentary  undershoot  of  the  engine 
idle  speed  setting  resulted  in  a  false 
cngine-out  warning,  on  a  Bell  Model  206 
series  helicopter  equipped  with  an 
Allison  250-C20R  engine.  Subsequently 
the  FAA  verified  with  flight  tests  that 
the  false  engine-out  warnings  can  be 
induced  during  the  reported  conditions. 
This  condition,  if  not  corrected,  could 
result  in  a  false  engine-out  warning  to  a 
pilot  during  a  practice  autorotation, 
leading  to  an  unwarranted,  and 
potentially  hazardous  emergency 
autorotative  landing  in  an  undesirable 
area  and  possible  loss  of  the  helicopter 
and/or  occupants. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design,  this  AD  is  being 
issued  which  requires  a  revision  to  the 
limitation  section  of  the  Rotorcraft  Flight 
Manual  Supplement  and  replacement  of 
the  engine  revolution-per-minute  (RPM) 
sensor  on  Bell  Model  206B  and  206L 
series  helicopters  equipped  with  Allison 
250-C20R  engines  in  accordance  with 
STCs  SH4169NM,  SH4179NM  and 
SH4729NM. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exits  for  making  this 
amendment  effective  in  less  than  30 
days. 

Request  for  Comments 

Although  this  action  is  a  final  rule  that 
involves  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  public 
procedure,  interested  persons  are 
invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  by  the  deadline  date  indicated 
above  will  be  considered  and  the  AD 
may  be  changed  in  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule.  All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket,  Office  of  Assistant  Chief 
Counsel,  FAA,  room  158,  Building  3B, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas,  for  examination  by  intetested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 


substance  of  the  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  91-ASW-16.  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  AssessmenL 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(othervise,  an  evaluation  is  not 
required.)  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authoritj«citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 
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i  39.U— (AmodMlJ 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness  . 
directive: 

AD  «1-2S-1S  Beil  Helicopter  Textron.  Inc.. 
(BHTI;:  Amendment  39-8064  Docket  No.  91- 
ASW-16. 

Apphcability:  All  Model  2060  and  206L 
series  helicopters  equipped  with  AUison  2S0- 
C20R  eogines  in  accordance  with  STC's 
SH4189NM.  SH4179NM.  and  SH4729NM. 
certificated  in  any  category. 

Conaptiance:  Required  as  indicated,  onless 
previously  accomplished. 

To  prevent  false  en(;ine-oul  waminj^s  due 
to  momentary  undershooting  of  the  engine- 
idle-speed  setting,  accomplish  the  following: 

(a)  Wit^jin  10  days  after  the  effective  date 
of  thns  AD,  revioc  the  Limitation  Section  of 
the  FAA-approved  STC  Rotorcraft  Flight 
Manual  Sti^lenoit  (RFMS)  by  adding  the 
following  instructions.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  CTMS. 

Autorotation  Wamiag 

Until  the  Hebcopter  is  Modified  in 
Accordance  with  Soloy  Service  Bulletin  02- 
68a  Dated  May  29. 1991.  the  Following 
Procedure  Must  be  Follpawed  During  Practice 
Autorotation  Eivlry.  ^oid  a  Pausing  or 
Creeping  MovemeiK'of  any  Throttle  Increase 
or  Decrease  BetM^n  Full  Open  and  idle.  If 
the  Movement  is  Not  Made  at  a  Firm  and 
Continuous  Rate.  Nl  RPM  Undershoot  and/or 
Oscillation  may  Occur  Causing  a  Momentary 
False  Engine-Otrt  Warning  Light  and  Audio 
IndicatioR. 

(b)  Within  90  days  after  the  effective  date 
of  this  AD.  remove  and  replace  the  engine 
RPM  sensor  io  accordance  with  Soloy  Service 
Bulletin  02-680.  dated  May  29. 1991. 
Thereafter,  the  RFMS  revision  required  by 
paragraph  (a)  may  be  removed  following 
replacement  of  the  engine  RPM  sensor  in 
accordance  with  the  Soloy  service  bulletin 
referenced  above. 

(c)  Helicopters  may  t>e  ferried  in 
accordance  with  the  provisions  of  FAR's 
21.197  and  21.199  to  a  base  where  this  AD 
can  be  accomplished. 

(d)  Upon  BiHnnission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector,  an  aJtemate  method  of  compliance 
or  adjustment  of  the  compliance  times,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  ANM- 
lOOS,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA. 
Northwest  Mountain  Region.  1601  Lind 
Avenae  SW..  Renton.  Washington  98055- 
4056. 

(e)  The  removal  and  replacement  of  the 
engine  RPM  sensor  shall  t>e  done  in 
accordance  with  Soloy  Service  Bulletin  02- 
680.  dated  May  29. 1991.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Soloy  Conversions,  Ltd.,  450 
Pat  Kennedy  Way,  SW.,  Olympia, 
Washington  98508.  Copies  may  be  inspected 
at  the  Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel  FAA.  4400  Blue  Mound  Road, 


BIdg.  sa  Room  ISB.  Fort  Worth.  Texas,  or  at 
the  Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401.  Washh^ton.  DC. 

(f)  This  amendment  (39-8084),  AD  91-23-15. 
becomes  effective  December  30, 1991. 

Issued  in  Fort  Worth.  Texas,  on  October  22. 
1991. 

lames  D.  Eiickson. 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  91-29185  Filed  12-4-91;  8:45  am) 
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14  CFR  Part  39 

(Oodwt  No.  •1-NM-«4-AO;  Anwndnwnt  39- 
8080;  AO  91-23-111 

Airworthiness  Dlr«ctW«s;  Fokksr 
Mod«<  F-2S  Mart  0100  Seiiss  Atrptanes 

AQENCV:  Federal  Aviation 
Adrainistration  (FAA),  DOT. 
action:  Finai  rule. 

SUMMAHY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  which 
requires  a  revision  to  the  Limitations 
Section  of  the  Airplane  Flight  Manual  to 
prohibit  the  use  of  the  FLEX  mode  until 
the  multifunction  display  units  (MFDU) 
have  been  replaced.  This  proposal  is 
prompted  by  reports  indicating  that  the 
engine  pressure  ratio  target  is  set  too 
low,  due  to  the  current  parameters 
programmed  in  the  MFDU.  This 
condition,  if  not  corrected,  could  result 
in  failure  to  achieve  climb  performance 
and  reduction  of  obstacle  clearance 
margins. 

dates:  Effective  January  9, 1992.  The 
mcorporation  by  reference  of  certain 
pubHcations  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  9, 1992. 
AODRESSCS:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-^56. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 


airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  which  requires  a 
revision  to  the  Limitations  Section  of  the 
Airplane  Fli^t  Manual  to  prohibit  the 
use  of  the  FLEX  mode  until  the  multi- 
function display  units  (MFDU)  have 
been  replaced,  was  published  in  the 
Federal  Register  on  April  23. 1991  (56  FR 
18554). 

Interested  persons  have  been  afforded 
an  oppcrtunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
AFM  changes  and  1  manhour  to 
accomplish  the  required  replacement. 
The  average  labor  cost  would  be  $55  per 
manhour.  The  cost  for  required  parts  is 
negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator^  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  which  re<)uire8  a 
revision  to  the  Limitations  Section  of  the 
Airplane  Flight  Manual  to  prohibit  the 
uae  of  the  FIJIX  mode  until  the  multi- 
function display  units  (MFDU)  have 
been  replaced,  was  published  in  the 
Federal  Register  on  April  23. 1991  (56  FR 
18554). 

Interested  persons  have  been  afforded 
an  oppcrtunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
AFM  changes  and  1  manhour  to 
accomplish  the  required  replacement. 
The  average  labor  cost  would  be  $55  per 
manhour.  The  cost  for  required  parts  is 
negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator^  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Araendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follow?: 
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PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§  39.13 — (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-23-11.  Fokker  Amendment  39-8080. 
Docket  No.  91-NM-64-AD. 

Applicability:  Model  F-28  Mark  0100  series 
airplanes;  Serial  Numbers  11244  through 
11306.  11308, 11310.  and  11312  through  11314; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  to  achieve  climb 
performance  and  reduction  of  obstacle 
clearance  margins,  accomplish  the  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  accomplish  the  following: 

1.  Delete  all  references  to  FLEX  takeoff 
from  section  2.  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM):  specifically,  sections  2.02.02  "General 
Limitations  '  and  2.06.01  "Power  Plant  and 
APU  Limitations:"  and 

2.  Add  the  following  to  the  Limitations 
Section  of  the  FAA-approved  AFM; 
specifically,  section  2.06.01,  "Power  Plant  and 
APU  Limitations",  subsection  "Thrust  Rating 
Panel."  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

Use  of  FLEX  Takeoff  is  Not  Approved 

B.  Within  one  year  after  the  effective  date 
of  this  AD,  replace  the  multifunction  display 
units  (MFDU).  Part  Number  (P/N)  622-«047- 
401,  with  P/N  622-8047-411.  in  accordance 
with  Fokker  Service  Bulletin  FlOO-31-017, 
dated  December  12, 1990,  and  Collins  Service 
Bulletin  DU-lOOOA-34-10,  Revision  1.  dated 
July  24. 1990.  Following  replacement  of  the 
MFDU's.  prior  to  further  flight: 

1.  Add  all  references  to  the  FL£X  takeoff 
section  that  were  removed  from  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  in  accordance  with 
paragraph  A.l.  of  this  AD;  and 

2.  Remove  the  limitations  that  were 
required  by  paragraph  A.2.  of  this  AD. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Avionics  Inspector, 
who  may  concur  or  comment  and  then  send  it 
to  the  Manager.  Standardization  Branch. 
ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

E.  The  replacement  requirements  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  FlOO-31-017,  dated  December  12, 
1990:  and  Collins  Service  Bulletin  DU-IOOOA- 
34-10,  Revision  1,  dated  July  24, 1990,  which 
includes  the  following  list  of  effective  pages: 


Page  nombef 

Revision  level 

Date 

1.4 

2.  3,  5.  6 

.  1 

(Original) 

.  July  24,  1990 
.  June  27.  1990 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
T.-ansport  Airplane  Directorate.  1601  Lind 
Avenue  SW..  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401,  Washington.  D.C. 

This  amendment  (39-8080.  AD  91-23-11 ) 
becomes  effective  January  9. 1992. 

Issued  in  Renton,  Washington,  on  October 
22. 1991. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-29166  Filed  12-4-91:  8:45  am] 

BttXING  CODE  M10-1I-M 


14  CFR  Part  39 

(Docket  No.  91-NM-89-AO;  Amendment  39- 
8083;  AD  91-23-14] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC- 10  and  KC-10A 
(Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10  and  KC-lOA  (Military) 
series  airplanes,  which  requires  a 
modification  to  the  Master  Caution 
Indicating  System  to  indicate  when  the 
hydraulic  system  number  3  automatic 
shutoff  valve  has  closed.  This 
amendment  is  prompted  by  a  report  that 
a  Model  DC-10  descended  below  the 
glide  path  after  the  automatic  shutoff 
valve  had  closed,  and  the  flight 
engineer's  annunciation  light  was  not 
noticed.  This  condition,  if  not  corrected, 
could  result  in  an  airplane  descending 
below  the  glide  slope  and  consequently 
contacting  the  ground  prior  to  reaching 
the  runway. 
DATES:  Effective  January  9, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  9, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90801, 
ATTN:  Group  Leader,  MD-11 /DC-10 


and  DC-3/-8,  Service  Change 
Operations.  Mail  Code  73-30. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACr 

Mauricio  J.  Kuttler,  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office,  ANM-131L,  FAA.  Transport 
Airplane  Directorate.  3229  East  Spring 
Street.  Long  Beach,  California:  telephone 
(213)  988-5355. 

SUf>f>LEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10,  and  KC-lOA  (Military)  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  2, 1991  (56  FR  20153). 
That  action  proposed  to  require 
modification  of  the  Master  Caution 
Indicating  System  to  indicate  when  the 
hydraulic  system  number  3  automatic 
shutoff  valve  was  closed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Five  commenters  concurred  with  the 
proposed  rule. 

One  commenter  requested  that  the 
proposed  rule  be  revised  to  include  an 
alternative  installation  of  the  wiring  to 
the  Master  Caution  System  from  the 
fiight  engineer's  annunciator  panel.  The 
FAA  notes  that  paragraph  (b)  of  the 
final  rule  provides  for  the  submittal  of 
alternative  methods  of  compliance 
which,  when  substantiated  and 
approved,  can  be  used  lieu  of  the 
requirement  specified  in  the  final  rule. 

Some  commenters,  stated  that  the 
proposed  six-month  compliance  period 
may  be  too  restrictive  and  would  place 
an  unwarranted  burden  upon  operators 
durmg  a  peak  season  of  operation. 
Commenters  requested  that  the 
compliance  time  be  extended  to  one 
year  or  18  months.  The  FAA  does  not 
concur  that  additional  time  is 
warranted.  In  developing  an  appropriate 
compliance  time,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modifications 
during  operators'  normal  maintenance 
schedules.  Since  the  subject 
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modification  is  not  difficult  to 
accomplisk  and  tbe  time  required  to 
initall  it  is  oaly  3  workhovu-g,  the  FAA 
considers  that  6  months  is  an  adeqvate 
time  period  in  which  affected  operators 
can  comply.  Additionally,  the  FAA 
considers  that  the  compliance  time  as 
proposed,  represeats  the  maximum 
interval  of  time  allowable  wherein  the 
modification  could  reasonably  be 
accomplished,  parts  could  be  obtained, 
and  an  acceptable  level  of  safety  could 
be  maintained. 

Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  McDonnell 
Douglas  DC-10  Service  Bulletin  29-132. 
Revision  1,  dated  August  26, 1991.  This 
revision  of  the  service  bulletin  corrects 
certain  part  numbers,  drawing  numbers, 
and  functional  test  procedures.  The  final 
nUe  has  been  revised  to  reference  this 
service  bulletin  as  the  appropriate 
source  of  service  information. 

The  format  of  the  fmal  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Faderal  Register  style. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  428 
McDonnell  Douglas  Model  DC-10  and 
KC-lOA  (Military)  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  243  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  cost  of  parts  to  accomplish  this 
modification  is  estimated  to  be  $70  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operatOTS  is  estimated  to  be  $57,105. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufftcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "mator 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  %vill 


not  have  a  significant  economic  inqiact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
Regulatory  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  traasporiation,  Aircraft.  Aviation 
safety,  Incoiporation  by  reference. 
Safety. 

Adoption  of  tbe  Amciiciment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMEN0ED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  use.  106(g);  and  14  CFR  11.88. 

S  39.13 — (Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-23-14.  Md>anneU  DouglM:  Amendment 
39-6063.  Docket  No.  91-NM-a9-AD. 

Applicability:  Model  DC-10-10,  -lOF,  -15, 
-30,  -30F,  -40,  -40F,  and  KC-lOA  (Military) 
series  airplanes,  certificated  in  any  categor>'. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  an  unobserved  indication  that 
the  hydraulic  system  number  3  shutoff  valve 
has  closed,  accomphsh  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  Aie  Master  Caution 
Warning  System  by  installing  a  wire  in 
accordance  with  paragraph  2, 
Accomplishment  Instructions,  of  McDonnell 
Douglas  DC-10  Service  Bulletin  29-132, 
Revision  1.  dated  August  26, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Avionics  inspector, 
who  may  concur  or  comment  and  then  send  it 
to  the  Manager,  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  modification  requirements  shall  be 
done  in  accordance  with  McDonnell  Douglas 
DC-ie  Service  Bulletin  29-132.  Revision  1, 
dated  August  26. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation.  P.O.  Box  1771.  Long  Beach, 
California.  90601,  ATTN:  Groap  Leader,  MD- 


11 /DC-10  and  DC-8/-8,  Service  Change 
Operations,  Mail  Code  73-30.  This 
information  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach.  California:  or  at  the 
Office  of  the  Federal  Re^sler.  1100  L  Street 
NW..  room  8401,  Washington,  DC. 

This  amendment  (3»-«>83.  AD  91-23-14) 
becomes  effective  on  January  9, 1992. 

Issued  in  Renton,  Washington.  October  23, 
1991. 

DaireU  M.  Paderaoo. 
Acting  Manc^er.  Transport  AiipJcne 
Directorate,  AJrcraft  Certificatioa  Sen' ice. 
|FR  Doc.  91-29187  Filed  12-4-«l:  8:45  am] 
BIUJNO  CODE  4910-1»4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  943 

[Docket  No.  80851-1105] 

RIN  0648-AB49 

Flower  Garden  Banks  National  Marine 
Sanctuary  Regulations 

agency:  O^ice  of  Ocean  and  Coastal 
Resource  Managment  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
action:  Notice  of  National  Marine 
Sanctuary  designation;  final  rule;  interim 
fmal  rule;  and  summary  of  final 
management  plan. 

StJMMARY:  The  National  Oceanic  and 
Atmospheric  Administration,  by  the 
Designation  Document  contained  in  this 
notice,  designates  two  separate  areas  of 
ocean  waters  over  and  surrounding  the 
East  and  West  Flower  Garden  Banks, 
and  the  submerged  lands  thereunder 
including  the  Banks,  in  the  northwestern 
Gulf  of  Mexico,  as  the  Flower  Garden 
Banks  National  Marine  Sanctuary  (the 
"Sanctuary").  The  area  designated  at 
the  East  Bank  is  located  approximately 
120  nautical  miles  south-southwest  of 
Cameron,  Louisiana,  and  encompasses 
19.20  square  nautical  miles,  and  the  area 
designated  at  the  West  Bank  is  located 
approximately  110  nautical  miles 
southeast  of  Galveston,  Texas,  and 
encompasses  22.50  square  nautical 
miles. 

Further,  NOAA  by  this  notice  issues 
final  and  interim  final  regulations  to 
implement  the  designation  by  regulating 
activitjes  affecting  the  Sanctuary 
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11/DC-lO  and  DC-8/-8,  Service  Change 
Operations.  Mail  Code  73-30.  This 
infonnation  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airpkne  Directorate.  1«01  Lind  Avenue  SW., 
Renton,  Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California:  or  at  the 
Office  of  the  Federal  Re^ster.  1100  L  Street 
NW..  room  8401,  Washington,  DC. 

This  amendment  (39-6083,  AD  91-23-14) 
becomes  effective  on  January  9, 1992. 

Issued  in  Renton.  Washington.  October  23. 
1991. 

DaireU  M.  Padersoa 
Acting  Marnier.  Transport  Airpkme 
Directorate,  Aircraft  Certification  Ser\'ice. 
(FR  Doc.  91-29167  Filed  12-4-«-.  8:45  am] 
HLUNO  CODE  4»10-1»-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  943 

[Docket  Na  80851-1105] 

RIN0648-AB49 

Flower  Garden  Banks  National  Marine 
Sanctuary  Reguiations 

AQENCY:  O^ice  of  Ocean  and  Coastal 
Resource  Managment  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACnON:  Notice  of  National  Marine 
Sanctuary  designation;  final  rule;  interim 
final  rule;  and  summary  of  final 
management  plan. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  by  the 
Designation  Document  contained  in  this 
notice,  designates  two  separate  areas  of 
ocean  waters  over  and  surrounding  the 
East  and  West  Flower  Garden  Banks, 
and  the  submerged  lands  thereunder 
including  the  Banks,  in  the  northwestern 
Gulf  of  Mexico,  as  the  Flower  Garden 
Banks  National  Marine  Sanctuary  (the 
"Sanctuary").  The  area  designated  at 
the  East  Bank  is  located  approximately 
120  nautical  miles  south-southwest  of 
Cameron,  Louisiana,  and  encompasses 
19.20  square  nautical  miles,  and  the  area 
designated  at  the  West  Bank  is  located 
approximately  110  nautical  miles 
southeast  of  Galveston,  Texas,  and 
encompasses  22.50  square  nautical 
miles. 

Further,  NO.AA  by  this  notice  issues 
final  and  interim  final  regulations  to 
implement  the  designation  by  i^gulating 
activities  affecting  the  Sanctuary 


consistent  with  the  provisions  of  the 
Designation  Dociunent. 
DATES:  Effective  Date:  Pursuant  to 
section  304(b)  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (16 
U.S.C.  1434(b)).  Congress  has  forty-five 
days  of  continuous  session  beginning  on 
the  day  on  which  this  notice  is 
published  to  review  the  designation  and 
regulations  before  they  take  effect.  After 
forty-five  days,  the  designation 
automatically  becomes  final  and  takes 
effect,  and  the  regulations  automatically 
become  final  or  interim  final,  as  the  case 
may  be  (see  SUPPLEMENTARY 
INFORMATION  section  below),  and  take 
effect,  unless  the  designation  or  any  of 
its  terms  is  disapproved  by  Congress 
through  enactment  of  a  joint  resolution. 
A  document  announcing  the  effective 
date  will  be  published  in  the  Federal 
Register. 

Comments:  Comments  are  invited  on 
§5  943.3(a)(5),  (6).  (7).  (9).  (12).  (14),  and 
(15).  §S  943.5(a)(1).  (11).  (12).  (13).  and 
(e).  and  S  943.6  and  will  be  considered  if 
submitted  in  writing  to  the  address 
below  on  or  before  February  3, 1992. 
addresses:  Comments  should  be 
submitted  in  writing  to  Commander 
William  Harrigan.  Acting  Chief. 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  NW.,  Washington.  DC  20235. 
(202)  606-4122.  Copies  of  the  Final 
Environmental  Impact  Statement/ 
Management  Plan  (FEIS/MP)  prepared 
for  the  designation  are  available  upon 
request  to  the  Office  of  Ocean  and 
Coastal  Resource  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Hillary,  (202)  606-4122. 
SUPPLEMENTARY  INFORMATION:  As 
indicated  above.  NOAA  by  this  notice 
issues  final  and  interim  final  regulations 
to  implement  the  designation  by 
regulating  activities  affecting  the 
Sanctuary  consistent  with  the  provisions 
of  the  Designation  Document.  Sections 
943.3(a)(5].  (6),  (7).  (9).  (12).  (14),  and  (15). 
§§  943.5(a)(1),  (11),  (12),  (13),  and  (e). 
and  section  943.6  are  issued  as  interim 
final  regulations.  These  sections:  (1)  Add 
definitions  not  included  in  the  proposed 
regulations;  (2)  make  explicit  an  implicit 
prohibition  in  the  proposed  regulations 
on  exploring  for.  developing,  or 
producing  oil.  gas.  or  minerals  within 
certain  areas  of  the  Sanctuary:  (3)  add  a 
prohibition  on  the  possession  within  the 
Sanctuary,  except  for  valid  law 
enforcement  purposes,  of  a  variety  of 
marine  resources;  (4)  add  a  prohibition 
on  spearfishing  within  the  Sianctuary;  (5) 
add  a  prohibition  on  feeding  fish  within 


the  Sanctuary;  (6)  add  a  prohibition  on 
the  possession  or  use  within  the 
Sanctuary,  except  possession  while 
passing  without  interruption  through  if 
or  for  valid  law  enforcement  purposes, 
of  any  fishing  gear,  device,  equipment  or 
means  except  conventional  hook  and 
line  gear  (7)  modify  the  regulation 
regarding  activities  of  the  Department  of 
Defense;  and  (8)  for  areas  of  the 
Sanctuary  where  oil,  gas,  and  mineral 
activities  are  allowed,  add  a 
requirement  to  shunt  all  drilling  cuttings 
and  fluids  to  the  seabed.  These 
additional  prohibitions  and 
requirements  and  other  changes  are 
made  in  response  to  comments  received 
during  the  rulemaking  and/ or  are  a 
logical  outgrowth  of  the  proposed 
regulations.  They  provide  for  the 
national  defense  or  are  necessary  in 
order  to  manage  and  ensure  the  long- 
term  survival  of  Sanctuary  resources 
and  qualities.  Comments  on  these 
sections  are  invited  and  will  be 
considered  in  connection  with  the 
issuance  of  final  regulations  if  submitted 
in  accordance  with  the  instructions 
appearing  in  the  DATES  section  below. 
All  other  sections  of  the  regulations  are 
issued  as  final  regulations. 

I.  Background 

Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  as 
amended  (the  "Act"),  16  U.S.C.  1431  et 
seq.,  authorizes  the  Secretary  of 
Commerce  to  designate  discrete  areas  of 
the  marine  environment  as  national 
marine  sanctuaries  if,  as  required  by 
section  303  of  the  Act  (16  U.S.C.  1433). 
the  Secretary  finds,  in  consultation  with 
Congress,  a  variety  of  specified  officials, 
and  other  interested  persons,  that  the 
designation  will  fulfill  the  purposes  and 
policies  of  the  Act  (set  forth  in  section 
301(b)  (16  U.S.C.  1431(b)))  and:  (1)  The 
area  proposed  for  designation  is  of 
special  national  significance  due  to  its 
resource  or  human-use  values;  (2) 
existing  state  and  Federal  authorities 
are  inadequate  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education;  (3)  designation  of 
the  area  as  a  national  marine  sanctuary 
will  facilitate  the  coordinated  and 
comprehensive  conservation  and 
management  of  the  area;  and  (4)  the 
area  is  of  a  size  and  nature  that  will 
permit  comprehensive  and  coordinated 
conservation  and  management. 

Before  the  Secretary  may  designate  an 
area  as  a  national  marine  sanctuary, 
section  303  (16  U.S.C.  1433)  requires  him 
or  her  to  make  the  above  described 
findings  and  section  304  (16  U.S.C  1434). 


setting  forth  the  procedures  for 
designation,  requires  him  or  her  to 
publish  in  the  Federal  Register  * 

regulations  implementing  the 
designation  and  to  advise  the  public  of 
the  Pvailability  of  the  FEIS/MP. 

The  aufhority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
has  been  delegated  to  the  Under 
Secretary  for  Oceans  and  Atmosphere 
by  DOC  Organization  Order  10-15. 
section  3.01(z),  January  11, 1988.  The 
authority  to  administer  the  other 
provisions  of  the  Act  has  been  delegated 
to  the  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  83-38,  Directive  05-50, 
September  21, 1983.  as  amended. 

The  Flower  Garden  Banks  are  two  of 
over  thirty  major  outer-continental  shell 
geological  features  in  the  northwestern 
Gulf  of  Mexico.  The  East  and  West 
Flower  Garden  Banks,  separated  by 
eight  nautical  miles  of  open  water, 
sustain  the  northernmost  living  coral 
reefs  on  the  United  States  continental 
shelf.  The  complex  and  biologically 
productive  reef  commimities  that  cap 
the  Banks  are  in  delicate  ecological 
balance  because  of  the  fragile  nature  of 
coral  and  the  fact  that  the  Banks  lie  on 
the  extreme  northern  edge  of  the  zone  in 
which  extensive  reef  development  can 
occur.  In  addition  to  their  coral  reefs,  the 
Banks  harbor  the  only  known  oceanic 
brine  seep  in  continental  shelf  waters  of 
the  Gulf  of  Mexico.  Because  of  these 
features,  the  Flower  Garden  Banks  offer 
a  combination  of  esthetic  appeal  and 
recreational  and  research  opportunity 
matched  in  few  other  ocean  areas. 

In  April  1979.  NOAA  published 
proposed  regulations  (44  FR  22081)  and 
a  draft  environmental  impact  statement 
(DEIS)  for  the  proposed  designation  of 
the  East  and  West  Flower  Garden  Banks 
as  a  national  marine  sanctuary. 
However,  a  FEIS  was  not  prepared. 
NOAA  withdraw  the  DEIS  in  April  1982. 
and  removed  the  site  from  the  list  of 
areas  being  considered  for  designation. 
One  of  the  major  reasons  for  this  action 
was  that  a  fishery  management  plan  for 
Coral  and  Coral  Reefs  in  the  Gulf  of 
Mexico  and  South  Atlantic  (FMP)  was 
about  to  be  implemented.  It  was 
expected  that  the  FMP  and  its 
implementing  regulations  would  protect 
the  coral  formations  in  the  area  of  the 
proposed  national  marine  sanctuary 
from  being  damaged  by  large  vessels  by 
prohibiting  these  vessels  from 
anchoring.  However,  the  final 
regulations  implementing  the  FMP  (49 
FR  29607  (1984))  did  not  include  the 
expected  "no-anchoring"  provision. 
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The  continued  lack  of  a  ban  on  large- 
vessel  anchoring  led  to  renewed  interest 
in  ensuring  the  site's  protection  by 
designating  it  as  a  national  marine 
sanctuary,  and  on  August  2, 1984, 
NOAA  announced  (49  FR  30988)  that  the 
Flower  Garden  Banks  had  again  become 
an  Active  Candidate  for  designation  as 
a  sanctuary.  On  June  24, 1988,  NOAA 
sponsored  a  public  scoping  meeting  in 
Galveston,  Texas,  to  solicit  public 
comment  on  the  scope  and  significance 
of  issues  involved  in  designating  the 
sanctuary.  Again  the  response  was 
generally  favorable  to  proceeding  with 
the  designation. 

NOAA  published  proposed 
regulations  including  a  proposed 
Designation  Document  (54  FR  7953)  and 
a  DEIS/MP  for  the  proposed  designation 
of  the  Flower  Garden  Banks  as  a 
national  marine  sanctuary  in  February 
1989.  Public  hearings  to  receive 
comments  on  the  proposed  designation, 
proposed  regulations,  and  DEIS/MP 
were  held  in  Houston,  Texas,  on  March 
3»,  1989.  All  comments  received  by 
NOAA  in  response  to  the  Federal 
Register  notice  and  at  the  public 
hearings  were  considered  and.  where 
appropriate,  were  incorporated.  The 
significant  comments  on  the  proposed 
regulations  and  the  regulatory  elements 
of  the  DEIS/MP  and  NOAA's  responses 
to  them  follow: 

(1)  Comment:  A  number  of 
commentors  advocated  the  selection  of 
the  largest  regulatory/boundary 
alternative.  Alternative  3.  Alternative  3 
was  advocated  both  because  it  would 
enclose  the  four-mile  buffer  zones 
beyond  the  no-activity  zones  and 
because  it  would  incorporate  into  the 
Sanctuary  regulations  the  Minerals 
Management  Service  (MMS)  biological 
lease  stipulations  for  lease  sale  112. 
which  prohibit  activities  associated  with 
exploration  for  or  production  of 
hydrocarbons  within  the  no-activity 
zones  and  require  that  drilling  wastes 
disposed  of  in  the  buffer  zones  be 
shunted  to  within  10  meters  of  the 
bottom.  These  stipulations  are  currently 
imposed  by  the  Department  of  the 
Interior  (DOI)  on  a  lease  by  lease  basis 
and  therefore  do  not  provide  permanent 
protection. 

Response:  NOAA  recognizes  that 
activities  occurring  in  the  four-mile 
buffer  zones  may  potentially  generate 
pollutants  that  could  threaten  the 
significant  resources  of  the  Flower 
Garden  reefs.  NOAA  therefore  agrees 
that  the  reefs  must  be  protected  from  the 
possible  adverse  impacts  of  buffer  zone 
activities.  Alternative  1  requires  that 
drilling  operations  comply  with  a 
Sanctuary  regulation  prohibiting 


discharges  and  deposits  that  enter  the 
Sanctuary  and  injure  a  Sanctuary 
resource  or  Sanctuary  qualify.  NOAA 
believes  that  this  regulation,  applying  to 
other  discharges  and  deposits  as  well  as 
drilling  wastes,  provides  broad 
protection  to  Sanctuary  resources. 
NOAA  has  also  modified  Alternative  1 
by  including  a  shunting  requirement  for 
oil  and  gas  activities  in  the  Sanctuary 
(which  are  allowed  only  in  the  areas 
outside  the  no-activity  zones).  NOAA 
has  therefore  concluded  that  the 
Alternative  1  boundaries,  which 
encompass  the  present  boundaries  of 
the  no-activity  zones,  rounded  out  to 
allow  more  easy  identification  of  the 
boundaries  of  the  Sanctuary  for 
enforcement  purposes,  are  more  in 
keeping  than  the  Alternative  3 
boundaries  with  S  922.1(c)(2)  of  the 
National  Marine  Sanctuary  Program 
regulations  (15  CFR  part  922).  which 
states  that  sanctuary  size  will  be  no 
larger  than  necessary  to  ensure  effective 
management. 

With  respect  to  activities  within  the 
no-activity  zones.  NOAA  agrees  that  the 
Alternative  3  provision  explicitly 
prohibiting  hydrocarbon  exploration, 
development  or  production  within  these 
zones  would  provide  stronger  protection 
than  the  prohibition  on  altering  the 
seabed,  the  primary  means  of  regulating 
hydrocarbon  activities  within  these 
zones  under  Alternative  1.  NOAA  has 
therefore  modified  Alternative  1  by 
incorporating  into  it  an  explicit 
prohibition  of  hydrocarbon  exploration, 
development  and  production  activities 
within  the  no-activity  zones.  Thus 
modified  (see  also  the  SUMMARY 
section  above),  Alternative  1  remains 
the  preferred  alternative. 

(2)  Comment:  Two  commentors  stated 
that  the  stipulations  in  current  leases 
are  adequate  to  protect  the  Banks  from 
the  adverse  effects  of  oil  and  gas 
operations.  Such  operations  should 
therefore  be  exempt  from  the  regulation 
prohibiting  discharges  that  occur  outside 
of  the  Sanctuary  and  then  drift  into  it 
and  injure  Sanctuary  resources. 

Response:  NOAA  disagrees.  These 
stipulations  are  applied  on  a  lease  by 
lease  basis.  The  Sanctuary  regulations, 
in  contrast,  prohibit  oil  and  gas 
exploration,  development  and 
production  in  the  no-activity  zones,  and 
cannot  be  discontinued  without  a 
regulatory  amendment.  The  regulations 
also  now  require  shunting  in  areas  if  the 
Sanctuary  where  oil  and  gas  activities 
are  not  prohibited. 

(3)  Comment:  Several  commentors 
were  concerned  about  or  misinterpreted 
the  effect  of  Sanctuary  regulations  on  oil 
and  gas  operations  occurring  outside  of 


the  no-activity  zones  but  within 
Sanctuary  boundaries. 

Response:  Language  has  been  added 
to  subsection  943.5  to  make  clear  that 
necessary  activities  incidental  to  oil  and 
gas  operations,  including  the  use,  when 
necessary,  of  explosives  for  platform 
removal,  that  take  place  within  the 
Sanctuary,  but  outside  of  the  no-activity 
zones,  are  allowed. 

(4)  Comment:  Several  commentors 
expressed  concern  that  shunted  drilling 
wastes  or  other  contaminant  discharges 
at  or  near  the  seafloor  surrounding  the 
Banks  might  be  swept  up  to  the  coral 
reefs  and  injure  resources. 

Response:  In  analyzing  the  flow  of 
water  at  the  base  of  the  Flower  Garden 
Banks.  Rezak  et  oL,  1985.  reported  that 
"the  strength  of  the  stratification  is  so 
great  that  little  vertical  motion  is 
possible  as  the  flow  encounters  the 
bank."  They  conclude  that  "from  both 
theory  and  order  magnitude  estimates, 
one  would  expect  the  flow  to  diverge 
around  the  banks  with  a  very  modest 
vertical  excursion  (on  the  order  of  10  m) 
on  the  point  of  the  bank  where  the  flow 
diverges."  These  findings  indicate  that 
the  contaminants  from  subsurface  spills, 
instead  of  being  deposited  on  the  reefs, 
would  be  swept  around  the  Banks  by  the 
currents. 

(5)  Comment:  A  number  of 
commentors  recommended  that  mooring 
buoys  be  emplaced  and  all  anchoring  be 
prohibited. 

Response:  NOAA  agrees  that  mooring 
buoys  should  be  emplaced  over  the 
coral  reefs.  Through  a  local  cooperative 
effort  and  in  consultation  with  NOAA, 
mooring  buoys  have  been  installed  over 
the  reefs.  The  Sanctuary  regulations 
have  been  revised  to  prohibit  anchoring 
in  all  areas  of  the  Sanctuary  where 
mooring  buoys  are  available.  NOAA 
will  amend  the  regulations  appropriately 
if  the  anchoring  that  is  allowed  in  areas 
where  buoys  are  not  available  is  found 
to  have  an  adverse  impact  on  Sanctuary 
resources. 

(6)  Comment:  Two  commentors 
recommended  that  NOAA  develop  a 
proposal  that  the  International  Maritime 
Organization  (IMO)  designate  the 
Flower  Garden  Banks  as  an  "Area  To  Be 
Avoided." 

Response:  NOAA,  in  consultation 
with  the  U.S.  Coast  Guard  (USCG)  and 
the  Department  of  State,  will  work  to 
develop  a  proposal  for  the  designation 
by  the  IMO  of  the  Flower  Garden  Banks 
as  an  "Area  To  Be  Avoided". 

(7)  Comment:  A  number  of 
commentors  advocated  prohibiting  all 
fishing  activities  within  the  Sanctuary. 
The  proposed  Sanctuary  regulations 
would  have  prohibited  all  fishing  except 
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the  no-activity  zones  but  within 
Sanctuary  boundaries. 

Response:  Language  has  been  added 
to  subsection  943.5  to  make  clear  that 
necessary  activities  incidental  to  oil  and 
gas  operations,  including  the  use,  when 
necessary,  of  explosives  for  platform 
removal,  that  take  place  within  the 
Sanctuary,  but  outside  of  the  no-activity 
zones,  are  allowed. 

(4)  Comment:  Several  commentors 
expressed  concern  that  shunted  drilling 
wastes  or  other  contaminant  discharges 
at  or  near  the  seafloor  surrounding  the 
Banks  might  be  swept  up  to  the  coral 
reefs  and  injure  resources. 

Response:  In  analyzing  the  flow  of 
water  at  the  base  of  the  Flower  Garden 
Banks,  Rezak  et  al,  1985,  reported  that 
"the  strength  of  the  stratification  is  so 
great  that  little  vertical  motion  is 
possible  as  the  flow  encounters  the 
bank."  They  conclude  that  "from  both 
theory  and  order  magnitude  estimates, 
one  would  expect  the  flow  to  diverge 
around  the  banks  with  a  very  modest 
vertical  excursion  (on  the  order  of  10  m) 
on  the  point  of  the  bank  where  the  flow 
diverges."  These  findings  indicate  that 
the  contaminants  from  subsurface  spills, 
instead  of  being  deposited  on  the  reefs, 
would  be  swept  around  the  Banks  by  the 
currents. 

(5)  Comment:  A  number  of 
commentors  recommended  that  mooring 
buoys  be  emplaced  and  all  anchoring  be 
prohibited. 

Response:  NOAA  agrees  that  mooring 
buoys  should  be  emplaced  over  the 
coral  reefs.  Through  a  local  cooperative 
effort  and  in  consultation  with  NOAA, 
mooring  buoys  have  been  installed  over 
the  reefs.  The  Sanctuary  regulations 
have  been  revised  to  prohibit  anchoring 
in  all  areas  of  the  Sanctuary  where 
mooring  buoys  are  available.  NOAA 
will  amend  the  regulations  appropriately 
if  the  anchoring  that  is  allowed  in  areas 
where  buoys  are  not  available  is  found 
to  have  an  adverse  impact  on  Sanctuary 
resources. 

(6)  Comment:  Two  commentors 
recommended  that  NOAA  develop  a 
proposal  that  the  International  Maritime 
Organization  (IMO)  designate  the 
Flower  Garden  Banks  as  an  "Area  To  Be 
Avoided." 

Response:  NOAA,  in  consultation 
with  the  U.S.  Coast  Guard  (USCG)  and 
the  Department  of  State,  will  work  to 
develop  a  proposal  for  the  designation 
by  the  IMO  of  the  Flower  Garden  Banks 
as  an  "Area  To  Be  Avoided". 

[7]  Comment:  A  number  of 
commentors  advocated  prohibiting  all 
fishing  activities  within  the  Sanctuary. 
The  proposed  Sanctuary  regulations 
would  have  prohibited  all  fishing  except 
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by  use  of  conventional  hook  and  line  or 
spearfishing  gear.  These  commentors 
were,  in  general,  concerned  that  hook 
and  line  gear  could  snag  and  damage 
coral. 

Response:  One  of  the  goals  of  the 
National  Marine  Sanctuary  Program  as 
set  forth  in  the  Act  is  "to  facilitate,  to 
the  extent  compatible  with  the  primary 
objective  of  resource  protection,  all 
public  and  private  uses  of  marine 
resources  not  prohibited  pursuant  to 
other  authorities."  As  the  DEIS/MP 
notes,  most  recreational  and  commercial 
fishing  at  the  Flower  Gardens  Banks  is 
done  with  conventional  hook  and  line 
gear  and  at  the  fringes  of  the  reefs  in 
waters  of  100  to  150  foot  depths  where 
snappers  and  groupers  are  most 
abundant.  NOAA  has  no  evidence  that 
this  fishing  is  depleting  Flower  Garden 
Bank  resources.  However,  if  NOAA 
later  determines  that  such  fishing  has  an 
adverse  impact  on  Sanctuary  resources, 
NOAA  has  the  authority  to  regulate 
such  fishing  on  a  temporary  emergency 
basis  during  which  time  NOAA  can 
consult  with  the  Gulf  of  Mexico  Fishery 
Management  Council  to  decide  on  more 
permanent  measures  for  resolving  the 
problem.  (See  also  the  response  to 
comment  8  below.) 

(8)  Comment:  Many  commentors 
recommended  prohibiting  spearfishing 
at  the  time  of  designation  instead  of 
merely  listing  it  for  possible  future 
regulation. 

Response:  The  recommendation  was 
adopted.  Spearfishing  is  now  prohibited. 
Studies  on  the  effects  of  piscivorous 
predator  removal  of  coral  reef  fish 
communities  reveal  that  spearfishing  is 
detrimental  to  fisheries  resources  and 
causes  selective  removal  of  large 
predator  species  (Bohnsack.  1982).  At 
the  Flower  Garden  Banks  spearfishing 
would  have  a  negative  influence  on  the 
resident  reef  fish  population  because  of 
the  nature  of  recruitment  of  juvenile  fish 
species. 

(9)  Comment:  Several  commentors 
advocated  prohibiting  all  live  collecting. 

Response:  The  proposed  regulations 
would  have  prohibited  all  collecting  and 
this  prohibition  has  been  maintained. 

(10)  Comment-  Several  commentors 
recommended  that  the  emphasis  of  the 
interpretation  and  education  program 
should  be  on  projects  that  provide 
information  to  user  groups  whose 
activities  could  have  an  adverse  impact 
on  Flower  Garden  Banks  resources.  This 
emphasis  was  lacking  in  the  draft 
management  plan  description  of  the 
education  programs  although  the  DEIS/ 
MP  did  note  that,  in  light  of  the 
Sanctuary's  remoteness  and  the 
concomitant  problems  that  will  be 
encountered  in  surveillance  and 


enforcement  operations,  the 
dissemination  of  information  must  be 
emphasized  in  the  enforcement  program. 

Response:  The  management  plan 
description  of  the  education  program 
has  been  expanded  to  emphasize  that 
this  program  will  stress  efforts  to 
provide  information  to  special-interest 
groups  and  industry  associations  that 
may  present  a  potential  threat  to  Flower 
Garden  Banks  resources  or  that  may 
otherwise  play  a  role  in  resource 
protection.  The  target  groups  will 
include  excursion-boat  operators  based 
in  nearby  ports:  merchant  vessels  bound 
to  and  from  Corpus  Christi  and  other 
nearby  ports:  the  crews  of  offshore 
platforms  and  platform  service  vessels 
based  largely  in  Morgan  City,  Louisiana; 
and  commercial  fishermen  operating 
primarily  out  of  Pensacola.  Florida. 

A  major  function  of  the  Sanctuary 
manager  and  staff  will  be  maintaining 
communication  with  these  groups. 
Subject  to  the  availability  of  funds, 
NOAA  will  allocate  whatever  resources 
are  needed  to  ensure  the  effectiveness 
of  this  effort. 

(11)  Comment-  Several  commentors 
interpreted  NOAA's  exemption  of 
certain  activities  for  the  national 
defense  as  an  exemption  for  the 
Department  of  Defense  (DOD)  from  all 
prohibitions  of  the  Sanctuary 
regulations. 

Response:  The  proposed  regulation 
regarding  DOD  activities  provided  that 
the  prohibitions  did  not  apply  to  DOD 
activities  necessary  for  the  national 
defense.  Rather  than  focusing  on 
determining  what  activities  are 
necessary  for  the  national  defense,  the 
interim  final  regulation  regarding  DOD 
activities  focuses  on  potential  impacts  of 
DOD  activities  on  Sanctuary  resources 
and  qualities.  The  interim  final 
regulation  differs  from  the  proposed 
regulation  by:  (i)  Making  all  activities 
being  carried  out  by  DOD  as  of  the 
effective  date  of  Sanctuary  designation 
exempt  from  the  Sanctuary  regulatory 
prohibitions,  not  just  those  determined 
necessary  for  the  national  defense:  (ii) 
with  regard  to  new  DOD  activities, 
exempting  those  with  no  potential  for 
any  significant  adverse  impact  on 
Sanctuary  resources  or  qualities  from 
the  requirement  of  obtaining  a  case-by- 
case  exemption  from  the  Sanctuary 
regulatory  prohibitions:  (iii)  adding  a 
requirement  that  DOD  carry  out  its 
activities  in  a  manner  that  minimizes 
any  adverse  impact  on  Sanctuary 
resources  and  qualities;  and  (iv)  adding 
a  requirement  that  DOD,  in  the  event  of 
threatened  or  actual  destruction  of,  loss 
of,  or  injury  to  a  Sanctuary  resource  or 
quality  resulting  from  an  untoward 
incident,  including  but  not  limited  to 


spills  and  groundings,  caused  by  it, 
promptly  coordinate  with  NOAA  for  ihp 
purpose  of  taking  appropriate  actions  to 
respond  to  and  mitigate  the  harm.  and.  if 
possible,  restore  or  replace  the 
Sanctuary  resource  or  quality. 

II.  Designation  Document 

Section  304(a)(4)  of  the  .^ct  requires 
that  the  designation  include  the 
geographic  area  included  within  the 
Sanctuary;  the  characteristics  of  the 
area  that  give  it  conservation, 
recreational,  ecological,  historical, 
research,  educational,  or  esthetic  value; 
and  the  types  of  activities  that  will  be 
subject  to  regulation  by  the  Secretary  to 
protect  these  characteristics.  The 
section  also  specifies  that  the  terms  of 
the  designation  may  be  modified  only  by 
the  same  procedures  by  which  the 
original  designation  was  made.  Thus  the 
terms  of  the  designation  serve  as  a 
constitution  for  the  Sanctuary. 

The  Designation  Document  for  the 
Flower  Garden  Banks  National  Marine 
Sanctuary  follows: 

Designation  Document  for  the  Flower 
Garden  Banks  National  Marine 
Sanctuary 

Under  the  authority  of  title  111  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended 
(the  "Act"),  16  U.S.C.  1431  et  seq..  two 
separate  areas  of  ocean  waters  over  and 
surrounding  the  East  and  West  Flower 
Garden  Banks,  and  the  submerged  lands 
thereunder  including  the  Banks,  in  the 
northwestern  Gulf  of  Mexico,  as 
described  in  Article  II.  are  hereby 
designated  as  the  Flower  Garden  Banks 
National  Marine  Sanctuary  for  the 
purposes  of  protecting  and  managing  the 
conservation,  ecological,  recreational, 
research,  educational,  historic  and 
esthetic  resources  and  qualities  of  these 
areas. 

Article  I.  Effect  of  Designation 

The  Act  authorizes  the  Secretary  of 
Commerce  to  issue  such  final 
regulations  as  are  necessary  and 
reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historical 
research,  educational,  and  esthetic 
resources  and  qualities  of  a  sanctuary. 
Section  1  of  Article  IV  of  this 
Designation  Document  lists  those 
activities  that  may  have  to  be  regulated 
on  the  effective  date  of  designation  or  at 
some  later  date  in  order  to  protect 
Sanctuary  resources  and  qualities.  Thus, 
the  act  of  designation  empowers  the 
Secretary  of  Commerce  to  regulate  the 
activities  listed  in  Section  1.  Listing  does 
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not  necessarily  mean  that  an  activity 
will  be  regulated;  however,  if  an  activity 
is  not  listed  it  may  not  be  regulated, 
except  on  an  emergency  basis,  unless 
Section  1  of  Article  IV  is  amended  by 
the  same  procedures  by  which  the 
original  designation  was  made. 

Article  II.  Description  of  the  Area 

The  Flower  Garden  Banks  National 
Marine  Sanctuary  consists  of  two 
separate  areas  of  ocean  waters  over  and 
surrounding  the  East  and  West  Flower 
Garden  Banks,  and  the  submerged  lands 
thereunder  including  the  Banks,  in  the 
northwestern  Gulf  of  Mexico.  The  area 
designated  at  the  East  Bank  is  located 
approximately  120  nautical  miles  south- 
southwest  of  Cameron.  Louisiana,  and 
encompasses  19.20  square  nautical 
miles,  and  the  area  designated  at  the 
West  Bank  is  located  approximately  110 
nautical  miles  southwest  of  Galveston. 
Texas,  and  encompasses  22.50  square 
nautical  miles.  The  two  areas 
encompass  a  total  of  41.70  square 
nautical  miles  (143.21  square 
kilometers).  Appendix  I  to  this 
designation  document  sets  forth  the 
precise  Sanctuary  boundaries. 

Article  HI.  Characteristics  of  the  Area 
That  Give  It  Particular  Value 

The  Flower  Garden  Banks  sustain  the 
northernmost  living  coral  reefs  on  the 
U.S.  continental  shelf.  They  are  isolated 
from  other  reef  systems  by  over  300 
nautical  miles  (550  kilometers]  and  exist 
under  hydrographic  conditions  generally 
considered  marginal  for  tropical  reef 
formation.  The  composition,  diversity 
and  vertical  distribution  of  benthic 
communities  on  the  Banks  are  strongly 
influenced  by  this  physical  environment. 
Epibenthic  populations  are  distributed 
among  several  interrelated  biotic  zones, 
including  a  Diploria-Montastrea-Porites 
zone,  a  Madracis  mirabilis  zone,  and  an 
algal  sponge  zone. 

The  complex  and  biologically 
productive  reef  communities  that  cap 
the  Banks  offer  a  combination  of 
esthetic  appeal  and  recreational  and 
research  opportunity  matched  in  few 
other  ocean  areas.  These  reef 
communities  are  in  delicate  ecological 
balance  because  of  the  fragile  nature  of 
coral  and  the  fact  that  the  Banks  lie  on 
the  extreme  northern  edge  of  the  zone  in 
which  extensive  reef  development  can 
occur.  In  addition  to  their  coral  reefs,  the 
Banks  contain  the  only  known  oceanic 
brine  seep  in  continental  shelf  waters  of 
the  Gulf  of  Mexico.  Because  of  these 
features,  the  Flower  Garden  Banks  are 
particularly  valuable  for  scientific 
research. 


Article  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation 

The  following  activities  are  subject  to 
regulation,  including  prohibition,  to  the 
extent  necessary  and  reasonable  to 
ensure  the  protection  and  management 
of  the  conservation,  recreational, 
ecological,  historical,  research, 
educational  and  esthetic  resources  and 
qualities  of  the  area: 

a.  Anchoring  or  otherwise  mooring 
within  the  Sanctuary; 

b.  Discharging  or  depositing,  from 
within  the  boundaries  of  the  Sanctuary, 
any  material  or  other  matter; 

c.  Discharging  or  depositing,  from 
beyond  the  boundaries  of  the  Sanctuary, 
any  material  or  other  matter; 

d.  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on  the 
seabed  of  the  Sanctuary; 

e.  Exploring  for.  developing  or 
producing  oil.  gas  or  minerals  within  the 
Sanctuary; 

f.  Taking,  removing,  catching, 
collecting,  harvesting,  feeding,  injuring, 
destroying  or  causing  the  loss  of,  or 
attempting  to  take,  remove,  catch, 
collect,  harvest,  feed,  injure,  destroy  or 
cause  the  loss  of,  a  Sanctuary  resource; 

g.  Possessing  within  the  Sanctuary  a 
Sanctuary  resource  or  any  other 
resource,  regardless  of  where  taken, 
removed,  caught,  collected  or  harvested, 
that,  if  it  had  been  found  within  the 
Sanctuary,  would  be  a  Sanctuary 
resource. 

h.  Possessing  or  using  within  the 
Sanctuary  any  fishing  gear,  device, 
equipment  or  means. 

i.  Possessing  or  using  airguns  or 
explosives  or  releasing  electrical 
charges  within  the  Sanctuary. 

j.  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Act  or  any  regulation  or  permit 
issued  under  the  Act. 

Section  2.  Consistency  With 
International  Law 

The  Sanctuary  regulations  shall  be 
applied  to  foreign  persons  and  foreign 
vessels  in  accordance  with  generally 
recognized  principles  of  international 
law,  and  in  accordance  with  treaties, 
conventions,  and  other  international 
agreements  to  which  the  United  States 
is  a  party. 

Section  3.  Emergencies 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 


quality,  or  minimize  the  imminent  risk  of 
such  destruction,  loss  or  injury,  any  and 
all  activities,  including  those  not  listed 
in  section  1  of  this  Article,  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

Article  V.  Effect  on  Other  Regulations, 
Leases,  Permits,  Licenses,  and  Rights 

Section  1.  Fishing  Regulations,  Licenses, 
and  Permits 

The  regulation  of  fishing  is  authorized 
under  Article  IV.  All  regulatory 
programs  pertaining  to  fishing,  including 
fishery  management  plans  prom.ulgated 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  16 
U.S.C.  1801  et  seq..  shall  remain  in 
effect.  Where  a  valid  regulation 
promulgated  under  these  programs 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Secretary 
of  Commerce  or  designee  as  more 
protective  of  Sanctuary  resources  and 
qualities  shall  govern. 

Section  2.  Other 

If  any  valid  regulation  issued  by  any 
Federal  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Secretary 
of  Commerce  or  designee  as  more 
protective  of  Sanctuary  resources  and 
qualities  shall  govern. 

Pursuant  to  section  304(c)(1)  of  the 
Act,  16  U.S.C.  1434(c)(1),  no  valid  lease, 
permit,  license,  approval,  or  other 
authorization  issued  by  any  Federal 
authority  of  competent  jurisdiction,  or 
any  valid  right  of  subsistence  use  or 
access,  may  be  terminated  by  the 
Secretary  of  Commerce  or  designee  as  a 
result  of  this  designation  or  as  a  result  of 
any  Sanctuary  regulation  if  such 
authorization  or  right  was  in  existence 
on  the  effective  date  of  this  designation. 
However,  the  Secretary  of  Commerce  or 
designee  may  regulate  the  exercise  of 
such  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

Accordingly,  the  prohibitions  set  forth 
in  the  Sanctuary  regulations  shall  not 
apply  to  any  activity  authorized  by  any 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  Sanctuary  regulations 
regarding  the  certification  of  such 
authorizations  and  rights  (e.g..  notifies 
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quality,  or  minimize  the  imminent  risk  of 
such  destruction,  loss  or  injury,  any  and 
all  activities,  including  those  not  listed 
in  section  1  of  this  Article,  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

Article  V.  Effect  on  Other  Regulations, 
Leases,  Permits,  Licenses,  and  Rights 

Section  1.  Fishing  Regulations,  Licenses, 
and  Permits 

The  regulation  of  fishing  is  authorized 
under  Article  IV.  All  regulatory 
programs  pertaining  to  fishing,  including 
fishery  management  plans  prom.ulgated 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq..  shall  remain  in 
effect.  Where  a  valid  regulation 
promulgated  under  these  programs 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Secretary 
of  Commerce  or  designee  as  more 
protective  of  Sanctuary  resources  and 
qualities  shall  govern. 

Section  2.  Other 

If  any  valid  regulation  issued  by  any 
Federal  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Secretary 
of  Commerce  or  designee  as  more 
protective  of  Sanctuary  resources  and 
qualities  shall  govern. 

Pursuant  to  section  304(c)(1)  of  the 
Act.  16  U.S.C.  1434(c)(1),  no  valid  lease, 
permit,  license,  approval,  or  other 
authorization  issued  by  any  Federal 
authority  of  competent  jurisdiction,  or 
any  valid  right  of  subsistence  use  or 
access,  may  be  terminated  by  the 
Secretary  of  Commerce  or  designee  as  a 
result  of  this  designation  or  as  a  result  of 
any  Sanctuary  regulation  if  such 
authorization  or  right  was  in  existence 
on  the  effective  date  of  this  designation. 
However,  the  Secretary  of  Commerce  or 
designee  may  regulate  the  exercise  of 
such  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

Accordingly,  the  prohibitions  set  forth 
in  the  Sanctuary  regulations  shall  not 
apply  to  any  activity  authorized  by  any 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  Sanctuary  regulations 
regarding  the  certification  of  such 
authorizations  and  rights  [e.g.,  notifies 
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the  Secretary  or  designee  of  the 
existence  of,  requests  certification  of, 
and  provides  requested  information 
regarding  such  authorization  or  right) 
and  complies  with  any  terms  and 
conditions  on  the  exercise  of  such 
authorization  or  right  imposed  as  a 
condition  of  certification  by  the 
Secretary  or  designee  as  he  or  she 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Pending  final  agency  action  on  the 
certification  request,  such  holder  may 
exercise  such  authorization  or  right 
without  being  in  violation  of  any 
prohibitions  set  forth  in  the  Sanctuary 
regulations,  provided  the  holder  is  in 
compliance  with  Sanctuary  regulations 
regarding  certifications. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  authorized  by  any  valid 
lease,  permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any    . 
Federal  authority  of  competent 
jurisdiction,  providec^that  the  applicant 
complies  with  Sanctuary  regulations 
regarding  notification  and  review  of 
applications  [e.g.,  notifies  the  Secretary 
or  designee  of  the  application  for  such 
authorization  and  provides  requested 
information  regarding  the  application), 
the  Secretary  or  designee  notifies  the 
applicant  and  authorizing  agency  that  he 
or  she  does  not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Secretary  or  designee  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  conducted  in  accordance 
with  the  scope,  purpose,  terms,  and 
conditions  of  the  National  Marine 
Sanctuary  permit  issued  by  the 
Secretary  or  designee  in  accordance 
with  the  Sanctuary  regulations.  Such 
permits  may  only  be  issued  if  the 
Secretary  or  designee  finds  that  the 
activity  for  which  the  permit  is  applied 
will:  Further  research  related  to 
Sanctuary  resources;  further  the 
educational,  natural  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty;  or  assist 
in  managing  the  Sanctuary. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  conducted  in  accordance 
with  the  scope,  purpose,  terms,  and 
conditions  of  a  Special  Use  permit 
issued  by  the  Secretary  or  designee  in 
accordance  with  section  310  of  the  Act. 


If  the  Sanctuary  regulations  prohibit 
oil,  gas,  or  mineral  exploration, 
development  or  production  in  any  area 
of  the  Sanctuary,  the  Secretary  or 
designee  may  in  no  event  permit  or 
otherwise  approve  such  activities  in  that 
area,  and  any  leases,  licenses,  permits, 
approvals,  or  other  authorizations 
issued  after  the  effective  date  of 
Sanctuary  designation  authorizing  the 
exploration,  development,  or  production 
of  oil,  gas.  or  minerals  in  that  area  shall 
be  invalid. 

Article  VL  Alterations  to  This 
Designation 

The  terms  of  designation  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made,  including  public  hearings, 
consultation  with  any  appropriate 
Federal,  State,  regional  and  local 
agencies,  review  by  the  appropriate 
Congressional  committees  and  approval 
by  the  Secretary  of  Commerce  or 
designee. 

Appendix  I — Flower  Garden  Banks 
National  Marine  Sanctuary  Boundary 
Coordinates 

End  of  Designation  Document 

HI.  Summary  of  the  Final  Management 

The  FEIS/MP  for  the  Flower  Garden 
Banks  National  Marine  Sanctuary 
recognizes  the  need  for  a  balanced 
approach  to  management  that  reflects 
the  multiple  use  character  of  the  area  as 
well  as  the  paramount  need  to  protect 
its  resources.  The  MP  guides 
management  of  the  Sanctuary  during  the 
first  five  years  of  operation.  In 
describing  the  Sanctuary's  location, 
resources  and  uses,  the  MP  discusses 
programs  for  resource  protection, 
research,  and  interpretation  and  details 
agency  administrative  roles  and 
responsibilities. 

As  part  of  the  National  Marine 
Sanctuary  Program  attention  is  focused 
on  the  value  of  the  area's  resources.  To 
ensure  that  these  resources  are 
protected,  the  Sanctuary  resource 
protection  program  includes:  (1) 
Coordination  of  policies  and  procedures 
among  the  agencies  sharing 
responsibilities  for  resource  protection; 

(2)  participation  by  interested  agencies 
and  organizations  in  the  development  of 
procedures  to  address  specific 
management  concerns  (e.g.,  monitoring 
and  emergency-response  programs);  and 

(3)  the  enforcement  of  Sanctuary 
regulations  in  addition  to  other 
regulations  already  in  place. 

Effective  management  of  the 
Sanctuary  requires  the  initiation  of  a 
Sanctuary  research  program  that 
addresses  management  issues.  The 


Sanctuary  research  progrnm  v  i-.l  be 
directed  to  improving  knowledge  of  the 
Sanctuary's  resources  and  environment 
and  of  how  they  may  be  affected  by 
various  types  of  human  activity.  To 
avoid  duplication  of  effort  and  achiove 
maximum  benefits  from  the  research, 
NOAA  will  coordinate  its  rcsearchj 
efforts  with  those  of  other  agencies. 

Increased  public  understanding  and 
appreciation  of  the  value  of  Flo«ver 
Garden  Banks  natural  resources  is 
essential  for  their  protection.  The 
interpretation  program  for  the  Sanctuary 
will  be  directed  to  developing  public 
awareness  of  the  Sanctuary',  its 
resources,  and  the  regulations  designed 
to  protect  them. 

The  Sanctuary  will  be  managed 
initially  by  NOAA's  Sanctuaries  and 
Reserves  Division  in  Washington.  DC.    -^ 

IV.  Sunnnary  of  Regulations         n 

The  regulations  set  forth  the 
boundaries  of  the  Sanctuarj-;  prohibit  a 
relatively  narrow  range  of  activities: 
establish  requirements  applicable  to 
certain  activities;  estdblish  procedures 
for  applying  for  National  Marine 
Sanctuary  permits  to  conduct  prohibited 
activities;  establish  certification 
procedures  for  existing  leases,  licenses, 
permits,  approvals,  other  authorizations, 
or  rights  authorizing  the  conduct  of  a 
prohibited  activity;  establish  notification 
and  review  procedures  for  applications 
for  leases,  licenses,  permits,  approvals, 
or  other  authorizations  to  conduct  a 
prohibited  activity:  set  forth  the 
maximum  per-day  penalties  for  violating 
Sanctuary  regulations:  and  establish 
procedures  for  administrative  appeals. 

Specifically,  the  regulations  add  a 
new  part  943  to  title  15,  Code  of  Federal 
Regulations. 

Section  943.1  sets  forth  as  the  purpose 
of  the  regulations  to  implement  the 
designation  of  the  Flower  Garden  Banks 
National  Marine  Sanctuary  by 
regulating  activities  affecting  the 
Sanctuary  consistent  with  tne  terms  of 
the  designation  in  order  to  protect  and 
manage  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  esthetic  resources  and 
qualities  of  the  area. 

Section  943.2  and  the  appendix  • 
following  §  943.13  sets  forth  the 
boundaries  of  the  Sanctuary. 

Section  943.3  defines  various  terms 
used  in  the  regulations.  Other  terms 
appearing  in  the  regulations  are  defined 
at  15  CFR  922.2  and/or  in  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  Section  943.3 
adds  several  definitions  not  contained  in 
proposed  §  943.3  and  deletes  others  not 
needed  because  of  these  additions  and 
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other  revisions  to  the  regulations. 
Definitions  have  been  added  for 
"Director."  "effective  date  of  Sanctuary 
designation,"  "historical  resource."  "no- 
activity  zone,"  "Sanctuary  quality," 
"shunt"  and  "vessel."  Comments  on 
these  new  definitions  are  invited. 

Section  943.4  allows  all  activities 
except  those  prohibited  by  S  943.5  to  be 
undertaken  subject  to  the  requirements 
of  §  943.6.  any  emergency  regulation 
promulgated  pursuant  to  §  943.7  and  all 
prohibitions,  restrictions,  and  conditions 
validly  imposed  by  any  other  Federal 
authority  of  competent  jurisdiction. 
Thus.  e.g..  vessels  of  100  feet  or  less  in 
registered  length  could  anchor  in  areas 
of  the  Sanctuary  where  mooring  buoys 
are  not  available,  subject  to  certain 
restrictions  on  their  use  of  anchoring 
gear,  and  fish  could  be  caught  by  use  of 
conventional  hook  and  line  fishing  gear. 

Section  943.5  prohibits  a  variety  of 
activities  and  thus  make  it  unlawful  for 
any  person  to  conduct  them.  However, 
any  of  the  prohibited  activities  except 
for  exploring  for,  developing,  or 
producing  oil.  gas,  or  minerals  in  the  no- 
activity  zones  defined  by  these 
regulations  could  be  conducted  lawfully 
if  one  of  the  following  four  situations 
applies: 

(1)  The  activity  is  necessary  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment; 
authorized  by  a  National  Marine 
Sanctuary  permit  issued  under  S  943.10; 
or  authorized  by  a  Special  Use  permit 
issued  under  section  310  of  the  Act. 

[2)  With  regard  to  Department  of 
Defense  activities:  The  activity  is  being 
carried  out  as  of  the  effective  date  of 
Sanctuary  designation;  the  activity  has 
no  potential  for  any  significant  adverse 
impacts  on  Sanctuary  resources  or 
qualities:  or  the  activity,  although  having 
the  potential  for  significant  adverse 
impacts,  is  exempted  by  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management  after 
consultation  between  the  Director  and 
the  Department  of  Defense.  The 
regulations  require  that  the  Department 
of  Defense  carry  out  its  activities  in  a 
manner  that  minimizes  any  adverse 
impact  on  Sanctuary  resources  and 
qualities  and  that  it,  in  the  event  of 
threatened  or  actual  destruction  of,  loss 
of,  or  injury  to  a  Sanctuary  resource  or 
quality  resulting  from  an  untoward 
incident,  including  but  not  limited  to 
spills  and  groundings,  caused  by  it, 
promptly  coordinate  with  the  Director 
for  the  purpose  of  taking  appropriate 
actions  to  respond  to  and  mitigate  the 
harm  and,  if  possible,  restore  or  replace 
the  Sanctuary  resource  or  quality.  The 
interim  final  regulation  regarding 
Department  of  Defense  activities  differs 


from  the  proposed  regulation  by:  (i) 
Making  all  activities  being  carried  out 
by  the  Department  of  Defense  as  of  the 
effective  date  of  Sanctuary  designation 
exempt  from  the  Sanctuary  regulatory 
prohibitions,  not  just  those  determined 
necessary  for  the  national  defense;  (ii) 
with  regard  to  new  Department  of 
Defense  activities,  exempting  those  with 
no  potential  for  any  significant  adverse 
impact  on  Sanctuary  resources  or 
qualities  from  the  requirement  of 
obtaining  a  case-by-case  exemption 
from  the  Sanctuary  regulatory 
prohibitions;  (iii)  adding  the  requirement 
of  minimization  of  adverse  impacts;  and 
(iv)  adding  the  requirement  of  prompt 
coordination,  in  the  event  of  an 
untoward  incident,  for  the  purpose  of 
taking  appropriate  actions.  Rather  than 
focusing  on  determining  what  activities 
are  necessary  for  the  national  defense, 
the  regulation  as  modified  focuses  on 
potential  impacts  of  Department  of 
Defense  activities  on  Sanctuary 
resources  and  qualities.  Comments  are 
invited. 

(3)  The  activity  is  authorized  by  a 
certification  by  the  Director  of  the  Office 
of  Ocean  and  Coastal  Resource 
Management  under  section  943.11  of  a 
valid  lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal 
authority  of  competent  jurisdiction  and 
in  existence  on  (or  conducted  pursuant 
to  any  valid  right  of  subsistence  use  or 
access  in  existence  on)  the  effective 
date  of  this  designation,  subject  to 
complying  with  any  terms  and 
conditions  imposed  by  the  Director  as 
he  or  she  deems  necessary  to  achieve 
the  purposes  for  which  the  Sanctuary, 
was  designated. 

(4)  The  activity  is  authorized  by  a 
valid  lease,  permit,  license,  approval  or 
other  authorization  issued  by  any 
Federal,  State,  or  local  authority  of 
competent  jurisdiction  after  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  Director  or  designee  was 
notified  of  the  application  in  accordance 
with  the  requirements  of  5  943.12,  the 
applicant  complies  with  the 
requirements  of  %  943.12,  the  Director  or 
designee  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
ccmplies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

The  regulations  shall  be  applied  to 
foreign  persons  and  foreign  vessels  in 
accordance  with  generally  recognized 
principles  of  international  law,  and  in 
accordance  with  treaties,  conventions, 
and  other  international  agreements  to 
which  the  United  States  is  a  party. 


The  first  activity  prohibited  is  the 
exploration  for,  development,  or 
production  of  oil,  gas,  or  minerals  within 
the  no-activity  zones  in  the  Sanctuary. 
The  proposed  regulations  did  not 
explicitly  contain  such  a  prohibition  but 
as  discussed  in  the  response  to  comment 
1  above,  the  proposed  prohibition  on 
altering  the  seabed  was  intended  to  bar 
such  activities.  To  make  the  intended 
prohibition  clearer,  an  explicit 
prohibition  on  the  exploration  for, 
development,  or  production  of  oil,  gas, 
or  minerals  within  the  no-activity  zones 
in  the  Sanctuary  has  been  added.  The 
intent  of  this  regulation  is  to  protect 
Sanctuary  resources  and  qualities. 
Comments  are  invited. 

The  second  activity  prohibited  is 
anchoring  or  otherwise  mooring  %vithin 
the  Sanctuary  a  vessel  greater  tlian  100 
feet  in  registered  length.  The  third 
activity  prohibited  is  anchoring  within 
the  Sanctuary  a  vessel  of  100  feet  or  less 
in  registered  length  where  a  mooring 
buoy  is  available.  The  fourth  activity 
prohibited  is  anchoring  within  the 
Sanctuary  a  vessel  using  more  than  15 
feet  of  chain  or  wire  rope  attached  to  the 
anchor.  The  fifth  activity  prohibited  is 
anchoring  a  vessel  within  the  Sanctuary 
using  anchor  lines  (exclusive  of  such 
•chain  or  wire  rope)  that  are  not 
constructed  of  soft  fiber  or  nylon, 
polypropylene,  or  similar  material. 

liiese  regulations  on  anchoring  and 
other  mooring  are  necessary  to  protect 
the  fragile  benthic  communities  of  the 
Sanctuary  from  damage.  Although  the 
regulations  would  permit  vessels  of  100 
feet  or  less  in  registered  length  to  anchor 
subject  to  the  limitations  on  anchoring 
gear  and  the  availability  of  mooring 
buoys,  should  such  anchoring  by  these 
vessels  damage  the  benthic 
communities,  it  could  be  prohibited  or 
otherwise  regulated. 

The  sixth  activity  prohibited  is 
discharging  or  depositing  from  within 
the  boundaries  of  the  Sanctuary  any 
material  or  other  matter,  except  fish,  fish 
parts,  chumming  material  or  bait  used  in 
or  resulting  from  fishing  operations  in 
the  Sanctuary,  marine  sanitation  device 
biodegradable  effluent,  water  generated 
by  routine  vessel  operations,  and  engine 
exhaust.  The  seventh  activity  prohibited 
is  depositing  or  discharging,  from 
beyond  the  boundaries  of  the  Sanctuary, 
any  material  or  other  matter,  except  for 
the  exclusions  listed  above,  if  it  enters 
the  Sanctuary  and  injures  a  Sanctuary 
resource  or  quality.  The  intent  of  these 
prohibitions  is  to  protect  Sanctuary 
resources  and  qualities. 

The  eighth  activity  prohibited  is 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on  the 
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seabed  of  the  Sanctuary;  or  drilling  into, 
dredging  or  otherwise  altering  the 
seabed.  Anchoring  is  exempt  from  this 
prohibition.  (The  regulatory  restrictions 
on  anchoring  are  described  above.)  The 
intent  of  this  prohibition  is  to  protect 
Sanctuary  resources  and  qualities. 

The  ninth  activity  prohibited  is 
Injuring,  removing,  or  attempting  to 
injure  or  remove,  any  coral  or  other 
bottom  formation,  coralline  algae  or 
other  plant,  marine  invertebrate,  brine- 
seep  biota,  or  carbonate  rock  within  the 
Sanctuary.  The  intent  of  this  prohibition 
is  to  protect  Sanctuary  resources.  The 
tenth  activity  prohibited  is  taking  any 
marine  mammal  or  turtle  within  the 
Sanctuary,  except  as  permitted  by 
regulations,  as  amended,  promulgated 
under  the  Marine  Mammal  Protection 
Act  and  Endangered  Species  Act.  The 
intent  of  this  prohibition  is  to  protect 
Sanctuary  resources. 

The  eleventh  activity  prohibited  is 
injuring,  catching,  collecting,  harvesting 
or  feeding  or  attempting  to  injure,  catch, 
collect,  harvest  or  feed  any  fish  in  the 
Sanctuary  by  use  of  bottom  longlines, 
traps,  nets,  bottom  trawls  or  any  other 
gear,  device,  equipment  or  means  except 
by  use  of  conventional  hook  and  line 
gear.  The  intent  of  this  prohibition  is  to 
protect  Sanctuary  resources.  The 
regulation  encompasses  a  prohibition  on 
spearfishing,  which  was  not  included  in 
the  proposed  regulations.  A  prohibition 
on  feeding  fish  was  also  not  included  in 
the  proposed  regulations.  Comments  are 
invited. 

The  twelfth  activity  prohibited  is 
possessing  within  the  Sanctuary 
(regardless  of  where  collected,  caught, 
removed,  or  harvested),  except  for  valid 
law  enforcement  purposes,  any 
carbonate  rock,  coral  or  other  bottom 
formation,  coralline  algae  or  other  plant, 
marine  invertebrate,  brine-seep  biota  or 
fish  (except  for  fish  caught  collected  or 
harvested  by  use  of  conventional  hook 
and  line  gear).  The  intent  of  this 
prohibition,  which  was  not  included  in 
the  proposed  regulations,  is  to  facilitate 
the  enforcement  of  the  above 
prohibitions  against  injuring,  collecting, 
harvesting,  removing  or  catching,  or 
attempting  to  injure,  collect,  harvest, 
remove  or  catch.  Sanctuary  resources. 
Because  it  often  would  not  be  possible 
for  an  enforcement  officer  to  determine 
whether  a  marine  resource  in  the 
possession  of  someone  within  the 
Sanctuary  was  collected,  harvested, 
removed  or  caught  in  the  Sanctuary,  by 
prohibiting  the  possession  of  these  items 
while  in  the  Sanctuary,  if  the 
enforcement  officer  finds  one  of  them  in 
a  person's  possession,  the  person  would 


be  in  violation  of  this  prohibition. 
Comments  are  invited. 

The  thirteenth  activity  prohibited  is 
possessing  or  using  within  the 
Sanctuary,  except  possessing  while 
passing  without  interruption  through  it 
or  for  valid  law  enforcement  purposes, 
any  fishing  gear,  device,  equipment  or 
means  except  conventional  hook  and 
line  gear.  The  intent  of  this  prohibition, 
which  was  not  included  in  the  proposed 
regulations,  is  to  facilitate  the 
enforcement  of  the  above  prohibitions 
against  injuring,  catching,  harvesting  or 
collecting,  or  attempting  to  injure,  catch, 
harvest  or  collect,  any  fish  in  the 
Sanctuary  except  by  conventional  hook 
and  line  gear.  Comments  are  invfled. 

The  fourteenth  activity  prohibits 
possessing,  except  for  valid  law 
enforcement  purposes,  or  using 
explosives  or  releasing  electrical 
charges  within  the  Sanctuary.  The  intent 
of  this  prohibition  is  to  protect 
Sanctuary  resources  from  the  harmful 
effects  of  explosives  and  electrical 
charges.  The  use  of  explosives  and 
electrical  charges  in  seismic  operations, 
for  example,  has  been  documented  to  be 
lethal  or  damaging  to  fish  eggs  and 
larvae,  disturbing  to  the  fish  and  other 
marine  life,  and  possibly  destructive  to 
commercial  fishing  gear  (Gulf  of  Mexico 
Sales  131, 135,  and  137:  Central,  Western 
and  Eastern  Planning  Areas  DEIS. 
USDOI.  MMS,  1990). 

The  prohibitions  do  not  apply  to 
necessary  activities  conducted  in  areas 
of  the  Sanctuary  outside  the  no-activity 
zones  incidental  to  exploration  for. 
development  of,  or  production  of  oil  and 
gas  in  those  areas. 

If  any  valid  regulation  issued  by  any 
Federal  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Director  or 
designee  as  more  protective  of 
Sanctuary  resources  and  qualities 
governs. 

Section  943.6  sets  forth  requirements 
regarding  hydrocarbon  drilling 
discharges.  This  section  requires  that 
any  person  engaged  in  the  exploration 
for,  development  of,  or  production  of  oil 
or  gas  in  areas  of  the  Sanctuary  outside 
the  no-activity  zones  shunt  all  drilling 
cuttings  and  fluids  to  the  seabed  through 
a  downpipe  that  terminates  at  an 
appropriate  distance,  but  no  more  than 
ten  meters,  from  the  seabed.  DOI 
already  requires  such  shunting  with 
respect  to  Lease  Sale  112  tracts,  and 
incorporation  of  the  shunting 
requirement  into  the  Sanctuary 
regulations  reflects  NOAA's  belief  as  to 
the  importance  of  continuing  such 
requirement.  This  requirement  was  not 


included  in  the  proposed  regulations,  but 
was  added  for  the  reasons  stated  in  the 
response  to  Comment  2  above. 
Comments  are  invited. 

Section  943.7  authorizes  the 
regulation,  including  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevent  or  minimize  the 
destruction  of.  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injury. 

Section  943.8  sets  forth  the  maximum 
statutory  civil  penalty  per  day  for 
conducting  a  prohibited  activity — 
$50,000.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation.  Section  943.9  repeats  the 
provision  in  section  312  of  the  Act  that 
any  person  who  destroys,  causes  the 
loss  of,  or  injures  any  sanctuary 
resource  is  liable  to  the  United  States 
for  response  costs  and  damages 
resulting  from  such  destruction,  loss,  or 
injury,  and  any  vessel  used  to  destroy, 
cause  the  loss  of,  or  injure  any 
sanctuary  resource  is  liable  in  rem  to  the 
United  States  for  response  costs  and 
damages  resulting  from  such 
destruction,  loss,  or  injury.  The  purpose 
of  §§  943.8  and  943.9  is  to  notify  the 
public  of  the  liability. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
part  904,  title  15,  Code  of  Federal 
Regulations. 

Section  943.10  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  a 
prohibited  activity  and  the  criteria 
governing  the  issuance,  denial, 
amendment,  suspension,  and  revocation 
of  such  permits.  Permits  may  be  granted 
by  the  Director  of  the  Office  for  Ocean 
and  Coastal  Resource  Management  or 
designee  if  he  or  she  finds  that  the 
activity  will:  Further  research  related  to 
Sanctuary  resources;  further  the 
educational,  natural  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty;  or  assist 
in  the  management  of  the  Sanctuary.  In 
deciding  whether  to  issue  a  permit,  the 
Director  or  designee  would  be  required 
to  consider  such  factors  as  the 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity,  the  duration  of  the 
activity  and  the  duration  of  its  effects, 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
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for  the  conduct  of  the  activity,  the  extent 
to  which  the  conduct  of  the  activity  may 
diminish  or  enhance  Sanctuary 
resources  and  qualities,  the  cumulative 
effects  of  the  activity,  and  the  end  value 
of  the  activity.  In  addition,  the  Director 
or  designee  would  be  authorized  to 
consider  any  other  factors  she  or  he 
deems  appropriate. 

Section  943.11  sets  forth  procedures 
for  requesting  certification  of  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  in  existence  on 
the  date  of  Sanctuary  designation 
authorizing  the  conduct  of  an  activity 
prohibited  under  5  943.5(a)(2)-{14). 
Pursuant  to  §  943.5(g),  the  prohibitions 
in  §  943.5(a)(2Hl4)  do  not  apply  to  any 
activity  authorized  by  a  valid  lease, 
permit  license,  approval,  or  other 
authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal  authority  of 
competent  jurisdiction,  or  by  any  vahd 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  the  requirem.ents  of 
§  943.11  (e.^.,  notifies  the  Director  or 
designee  of  the  existence  of,  requests 
certification  of,  and  provides  requested 
information  regarding  such 
authorization  or  right)  and  complies 
with  any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed  as  a  condition  of  certification 
by  the  Director  or  designee  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Section  943.11  allows  the  holder  90 
days  from  the  effective  date  of 
Sanctuary  designation  to  request 
certification.  The  holder  is  allowed  to 
conduct  the  activity  without  being  in 
violation  of  §  943.5(3)  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  has 
complied  with  all  requirements  of 
§  943.11. 

Section  943.11  also  allows  the  Director 
or  designee  to  request  additional 
information  from  the  holder  and  to  seek 
the  views  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designee  will  impose  such 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  approval, 
other  authorization,  or  right  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  This  is  consistent  with  the 
Secretary's  authority  under  section 
304(c)(2)  of  the  Act. 

The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in  S  943.13. 


Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  9  943.12. 

Section  943.12  states  that  consistent 
with  9  943.5(h),  the  prohibitions  of 
S  943.5(a)(2)-{14)  do  not  apply  to  any 
activity  authorized  by  any  vahd  lease, 
permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal  authority  of  competent 
jurisdiction,  provided  that  the  applicant 
notifies  the  Director  or  designee  of  the 
application  for  such  authorization  within 
15  days  of  the  date  of  filing  of  the 
application  or  of  the  effective  date  of 
Sanctuary  designation,  whichever  is 
later,  that  the  applicant  is  in  compliance 
with  the  other  provisions  of  9  943.11. 
that  the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that  he 
or  she  does  not  object  to  issuance  of  the 
authorization,  and  that  the  apphcant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

Section  943.12  allows  the  Director  to 
request  additional  information  from  the 
applicant  and  to  seek  the  views  of  other 
persons. 

The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  9  943.13. 

An  application  for  an  amendment  to, 
an  extension  of.  or  a  renewal  of  an 
authorization  is  also  subject  to  the 
provisions  of  9  943.12. 

Section  943.13  sets  forth  the 
procedures  for  appeahng  to  the 
Assistant  Administrator  or  designee 
actions  of  the  Director  or  designee  with 
respect  to:  (1)  The  granting, 
conditioning,  amendment.  deniaL 
suspension  or  revocation  of  a  National 
Marine  Sanctuary  permit  under  9  943.10 
or  a  Special  Use  permit  under  section 
310  of  the  Act;  (2)  the  granting,  denial, 
conditioning,  amendment  suspension  or 
revocation  of  a  certification  under 
9  943.11;  or  (3)  the  objection  to  issuance 
or  the  imposition  of  terms  and 
conditions  under  9  943.12. 

Prior  to  conditioning  existing  or  future 
leases,  permits,  licenses,  approvals, 
other  authorizations,  or  rights,  NOAA 
intends  to  consult  with  relevant  issuing 
agencies  as  well  as  holders  or 
applicants.  NOAA's  poHcy  is  to 
encourage  best  available  management 
practices  for  the  Sanctuary. 


V.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Department  must  judge  whether  the 
regulations  in  this  notice  are  "major" 
within  the  meaning  of  section  1  of  the 
Order,  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  The 
Administrator  of  NOAA  has  determined 
that  the  regulations  in  this  notice  are  not 
major  because  they  are  not  Ukely  to 
result  in; 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  regulations  in  this  notice  allow  all 
activities  to  be  conducted  in  the 
Sanctuary  other  than  a  relatively 
narrow  range  of  prohibited  activities. 
The  procedures  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  prohibited  activities, 
for  requesting  certifications  for 
preexisting  leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  to  conduct  a  prohibited 
activity  will  all  act  to  lessen  any 
adverse  economic  effect  on  small 
entities.  The  regulations,  in  total,  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small 
entities,  and  when  they  were  proposed 
the  General  Counsel  of  the  Department 
of  Commerce  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511).  The 
collection  of  information  requirement 
applies  to  persons  seekinj?  permits  to 
conduct  prohibited  activities  and  is 
necessary  to  determine  whether  the 
activities  are  consistent  with  the 
management  goals  for  the  Sanctuary. 
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V.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Department  must  judge  whether  the 
regulations  in  this  notice  are  "major" 
within  the  meaning  of  section  1  of  the 
Order,  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  The 
Administrator  of  NOAA  has  determined 
that  the  regulations  in  this  notice  are  not 
major  because  they  are  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  regulations  in  this  notice  allow  all 
activities  to  be  conducted  in  the 
Sanctuary  other  than  a  relatively 
narrow  range  of  prohibited  activities. 
The  procedures  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  prohibited  activities, 
for  requesting  certifications  for 
preexisting  leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  to  conduct  a  prohibited 
activity  will  all  act  to  lessen  any 
adverse  economic  effect  on  small 
entities.  The  regulations,  in  total,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  when  they  were  proposed 
the  General  Counsel  of  the  Department 
of  Commerce  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysts  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
requirements  of  the  Paoerwork 
Reduction  Act  (Pub.  L.  96-511).  The 
collection  of  information  requirement 
applies  to  persons  seeking  permits  to 
conduct  prohibited  activities  and  is 
necessary  to  determine  whether  the 
activities  are  consistent  with  the 
management  goals  for  the  Sanctuary. 
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The  collection  of  information 
requirement  contained  in  the  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
and  was  approved  under  OMB  Control 
No.  0648-0141.  The  public  reporting 
burden  per  respondent  for  the  collection 
of  information  contained  in  this  rule  is 
estimated  to  average  1.83  hours 
annually.  This  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
from  the  public  on  the  collection  of 
information  requirement  are  specifically 
invited  and  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503  (Attn: 
Desk  Officer  for  NOAA);  and  to  Richard 
Roberts,  room  305,  6010  Executive 
Boulevard.  Rockville,  MD  20852. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612.  Federalism  Considerations  in 
Policy  Formulation  and  Implementation 
(52  FR  41685,  Oct  26. 1987). 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  (16  U.S.C.  1434(a)(2))  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(a)),  a  DEIS/MP  was 
prepared  for  the  designation  and  the 
proposed  regulations.  As  required  by 
section  304(a)(2)  ofthe  Act,  the  DEIS/ 
MP  included  the  resource  assessment 
report  required  by  section  303(b)(3)  of 
the  Act  (16  U.S.C.  1433(b)(3)),  maps 
depicting  the  boundaries  of  the 
designated  area,  and  the  existing  and 
potential  uses  and  resources  of  the  area. 
Copies  of  the  DEIS/MP  were  made 
available  for  public  review  on  February 
16, 1969,  with  comments  due  on  April  25, 
1989.  Public  hearings  were  held  in 
Houston.  Texas  on  March  3a  1989.  All 
comments  were  reviewed  and,  where 
appropriate,  incorporated  into  the  FEIS/ 
MP  and  these  regulations. 

list  of  Subjects  in  15  CFR  Part  944 

Administrative  practice  and 
procedure.  Environmental  protection. 
Marine  resources,  Natural  resources, 
and  Reporting  and  recordkeeping 
requirements. 


Dated:  November  29. 1991. 
Fraak  W.  MAkmsy, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary 
Program 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  ch.  IX  is  amended  as 
follows: 

1.  Part  943  is  added  to  subchapter  A  to 
read  as  foUows- 

PART  943— FLOWER  GARDEN  BANKS 
NATIONAL  MARINE  SANCTUARY 


9«3.1 
943.2 
943.3 
943.4 
943.5 
943.6 


Purpose. 
Boundaries. 
Dermibons. 
Allowed  activities. 
Prohibited  activities. 
Shunting  requirements  applicable  to 
hydrocarbon-drilling  discharges. 

943.7  Emergency  regulations. 

943.8  Penalties  for  commission  of  prohibited 
activities. 

943.9  Response  costs  and  damages. 

943.10  National  Marine  Sanctuary  permits- 
application  procedures  and  issuance 
criteria. 

943.11  Certification  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

943.12  Notification  and  review  of 
applications  for  leases,  licenses,  permits. 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

943.13  Appeals  of  administrative  action. 
Appendix  I  to  part  943 — Flower  Garden 

Banks  National  Marine  Sanctuary 

Boundary  Coordinates. 
Appendix  II  to  part  943 — Coordinates  for  the 

Department  of  the  Interior  topographic 

lease  stipulations  for  OCS  lease  sale  112. 
Authority:  Sections  302,  303.  304.  30S,  307, 
and  310  of  title  111  of  the  Marine  Protectioa 
Research,  and  Sanctuaries  Act  of  1972,  as 
amended,  16  U.S.C.  1431  etseq. 

S  943.1    Puq>OM.  I 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  the  designation  of 
the  Flower  Garden  Banks  National 
Marine  Sanctuary  by  regulating 
activities  affecting  the  Sanctuary 
consistent  with  the  terms  of  that 
designation  in  order  to  protect  and 
manage  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  esthetic  resources  and 
qualities  of  the  area. 

§943.2    BoundartM. 

The  Flower  Garden  Banks  National 
Marine  Sanctuary  consists  of  two 
separate  areas  of  ocean  waters  over  and 
surrounding  the  East  and  West  Flower 
Garden  Banks,  and  the  submerged  lands 
thereunder  including  the  Banks,  in  the 
northwestern  Gulf  of  Mexico.  The  area 


r^ 


designated  at  the  East  Bank  is  located 
approximately  120  nautical  miles  south- 
southwest  of  Cameron.  Louisiana,  and 
encompasses  19.20  square  nautical 
miles,  and  the  area  designated  at  the 
West  Bank  is  located  approximately  110 
nautical  miles  southeast  of  Galveston. 
Texas,  and  encompasses  22.50  square 
nautical  miles.  The  two  areas 
encompass  a  total  of  41.70  square 
nautical  miles  (143.21  square 
kilometers).  The  boundary  coordinates 
for  each  area  are  listed  in  appendix  I  to 
this  part. 

§943.3    DeflnWona. 

(a)  (1)  Act  means  title  III  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  16  U.S.C.  1431 
et  seq. 

(2)  Administrator  or  Under  Secretary 
means  the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
Administration/Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere. 

(3)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration. 

(4)  Conventional  hook  and  line  gear 
means  any  fishing  apparatus  operated 
aboard  a  vessel  and  composed  of  a 
single  line  terminated  by  a  combination 
of  sinkers  and  hooks  or  lures  and 
spooled  upon  a  reel  that  may  be  hand- 
or  electrically  operated,  hand-held  or 
mounted.  This  term  does  not  include 
bottom  longhnes. 

(5)  Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Oceanic  and 
Atmospheric  Administration. 

(6)  Effective  date  of  Sanctuary 
designation  means  the  date  the 
regulations  implementing  the 
designation  of  the  Sanctuary  become 
effective. 

(7)  Historical  resource  means  a 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  structures, 
districts,  and  objects  significantly 
associated  with  or  representative  of 
eariier  people,  cultures,  and  human 
activities  and  events. 

(8)  Injure  means  change  adversely, 
eidier  in  the  long  or  short  term,  a 
chemical,  biological  or  physical  attribute 
of,  or  the  viability  of.  To  "injure" 
therefore  includes,  but  is  nd|  limited  to, 
to  cause  the  loa«  of  and  to  destroy. 

(9)  No-activity  zone  means  one  of  the 
two  geographic  areas  delineated  by  the 
Department  of  the  Interior  in 
stipulations  for  OCS  lease  sale  112  over 
and  surrounding  the  East  and  West 
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Flower  Garden  Banks  as  areas  in  which 
activities  associated  with  exploration 
for,  development  of,  or  production  of 
hydrocarbons  are  prohibited.  The 
precise  coordinates  of  these  areas  are 
provided  in  appendix  II.  These 
particular  coordinates  define  the 
geographic  scope  of  the  "no-activity 
zones"  for  purposes  of  the  regulations  in 
this  Part.  These  coordinates  are  based 
on  the  "V*  V\  Va"  system  formerly  used 
by  the  Department  of  the  Interior,  a 
method  that  delineates  a  specific  portion 
of  a  block  rather  than  the  actual 
underlying  isobath. 

(10)  Person  means  any  private 
individual,  partnership,  corporation,  or 
other  entity:  or  any  officer,  employee, 
agent,  agency,  department  or 
instrumentality  of  the  Federal 
government,  of  any  State  or  local  unit  of 
government,  or  of  any  foreign 
government. 

(11)  Sanctuary  means  the  Flower 
Garden  Banks  National  Marine 
Sanctuary. 

(12)  Sanctuary  quality  means  a 
particular  and  essential  characteristic  of 
the  Sanctuary,  including  but  not  limited 
to  water  quality  and  air  quality. 

(13)  Sanctuary  resource  means  any 
living  or  non-living  resource  of  the 
Sanctuary  that  contributes  to  its 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  value,  including,  but  not  limited 
to.  carbonate  rock,  corals  and  other 
bottom  formations,  coralline  algae  and 
other  plants,  marine  invertebrates, 
brine-seep  biota,  fish,  turtles  and  marine 
mammals. 

(14)  Shunt  means  to  discharge 
expended  drilling  cuttings  and  fluids 
near  the  ocean  seafloor. 

(15)  Vessel  means  a  watercraft  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in  the  waters  of 
the  Sanctuary. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  Part  are  defined  at  15 
CFR  922.2  and/or  in  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended  (33  U.S.C.  1401 
et  seq.  and  16  U.S.C.  1431  et  seq.). 

§943.4    Allowed  activtties. 

All  activities  except  those  prohibited 
by  S  943.5  may  be  undertaken  subject  to 
the  requirements  of  §  943.6.  subject  to 
any  emergency  regulations  promulgated 
pursuant  to  S  943.7,  and  subject  to  all 
prohibitions,  restrictions,  and  conditions 
validly  imposed  by  any  other  Federal 
authority  of  competent  jurisdiction.  If 
any  valid  regulation  issued  by  any 
Federal  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Director  or 


designee  as  more  protective  of 
Sanctuary  resources  and  qualities  shall 
govern. 

§  943.5    Prohibited  activities. 

(a)  Except  as  specified  in  paragraphs 
(c)  through  (h)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 

(1)  Exploring  for,  developing  or 
producing  oil,  gas  or  minerals  within  a 
no-activity  zone. 

(2)  Anchoring  or  otherwise  mooring 
within  the  Sanctuary  a  vessel  greater 
than  100  feet  (30.48  meters)  in  registered 
length. 

(3)  Anchoring  a  vessel  of  less  than  or 
equal  to  100  feet  (30.48  meters)  in 
registered  length  within  an  area  of  the 
Sanctuary  where  a  mooring  buoy  is 
available. 

(4)  Anchoring  a  vessel  within  the 
Sanctuary  using  more  than  fifteen  feet 
(4.57  meters)  of  chain  or  wire  rope 
attached  to  the  anchor. 

(5)  Anchoring  a  vessel  within  the 
Sanctuary  using  anchor  lines  (exclusive 
of  the  anchor  chain  or  wire  rope 
permitted  by  paragraph  (a)(4)  of  this 
section)  other  than  those  of  a  soft  fiber 
or  nylon,  polypropylene,  or  similar 
material. 

(6)  Discharging  or  depositing,  from 
within  the  boundaries  of  the  Sanctuary, 
any  material  or  other  matter  except: 

(i)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  fishing  with  conventional  hook  and 
line  gear  in  the  Sanctuary; 

(ii)  Biodegradable  effluents  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  section  312  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended.  33  U.S.C.  1322; 

(iii)  Water  generated  by  routine  vessel 
operations  (e.^.,  cooling  water,  deck 
wash  down,  and  graywater  as  defined 
by  section  312  of  the  Federal  Water 
Pollution  Control  Act,  as  amended,  33 
U.S.C.  1322)  excluding  oily  wastes  from 
bilge  pumping;  or 

(iv)  Engine  exhaust. 
The  prohibitions  in  this  paragraph  (a)(6) 
do  not  apply  to  the  discharge,  in  areas  of 
the  Sanctuary  outside  the  no-activity 
zones,  of  drilling  cuttings  and  drilling 
fluids  necessarily  discharged  incidental 
to  the  exploration  for,  development  of, 
or  production  of  oil  or  gas  in  those  areas 
unless  such  discharge  injures  a 
Sanctuary  resource  or  quality.  (See 
§  943.6  for  the  shunting  requirement 
applicable  to  such  discharges.) 

(7)  Discharging  or  depositing,  from 
beyond  the  boundaries  of  the  Sanctuary, 
any  material  or  other  matter,  except 
those  listed  in  paragraphs  (a)(6)(i) 


through  (iv)  of  this  section,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality. 

(8)  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary 
(except  by  anchoring);  or  constructing, 
placing  or  abandoning  any  structure, 
material  or  other  matter  on  the  seabed 
of  the  Sanctuary. 

(9)  Injuring  or  removing,  or  attempting 
to  injure  or  remove,  any  coral  or  other 
bottom  formation,  coralline  algae  or 
other  plant,  marine  invertebrate,  brine- 
seep  biota  or  carbonate  rock  within  the 
Sanctuary. 

(10)  Taking  any  marine  mammal  or 
turtle  within  the  Sanctuary,  except  as 
permitted  by  regulations,  as  amended, 
promulgated  under  the  Marine  Mammal 
Protection  Act,  as  amended.  16  U.S.C. 
1361  et  seq.,  and  the  Endangered  Species 
Act.  as  amended.  16  U.S.C.  1531  et  seq. 

(11)  Injuring,  catching,  harvesting, 
collecting  or  feeding,  or  attempting  to 
injure,  catch,  harvest,  collect  or  feed, 
any  fish  within  the  Sanctuary  by  use  of 
bottom  longlines.  traps,  nets,  bottom 
trawls  or  any  other  gear,  device, 
equipment  or  means  except  by  use  of 
conventional  hook  and  line  gear. 

(12)  Possessing  within  the  Sanctuary 
(regardless  of  where  collected,  caught, 
harvested  or  removed),  except  for  valid 
law  enforcement  purposes,  any 
carbonate  rock,  coral  or  other  bottom 
formation,  coralline  algae  or  other  plant, 
marine  invertebrate,  brine-seep  biota  or 
fish  (except  for  fish  caught  by  use  of 
conventional  hook  and  line  gear). 

(13)  Possessing  or  using  within  the 
Sanctuary,  except  possessing  while 
passing  without  interruption  through  it 
or  for  valid  law  enforcement  purposes, 
any  fishing  gear,  device,  equipment  or 
means  except  conventional  hook  and 
line  gear. 

(14)  Possessing,  except  for  valid  law 
enforcement  purposes,  or  using 
explosives  or  releasing  electrical 
charges  within  the  Sanctuary. 

(b)  The  regulations  in  this  part  shall 
be  applied  to  foreign  persons  and 
foreign  vessels  in  accordance  with 
generally  recognized  principles  of 
international  law,  and  in  accordance 
with  treaties,  conventions,  and  other 
international  agreements  to  which  the 
United  States  is  a  party. 

(c)  The  prohibitions  in  paragraphs 
(a)(2),  (4),  (5),  (8)  and  (14)  of  this  section 
do  not  apply  to  necessary  activities 
conducted  in  areas  of  the  Sanctuary 
outside  the  no-activity  zones  and 
incidental  to  exploration  for, 
development  of,  or  production  of  oil  or 
gas  in  those  areas. 

(d)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
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through  (iv)  of  this  section,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality. 

(8)  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary 
(except  by  anchoring);  or  constructing, 
placing  or  abandoning  any  structure, 
material  or  other  matter  on  the  seabed 
of  the  Sanctuary. 

(9)  Injuring  or  removing,  or  attempting 
to  injure  or  remove,  any  coral  or  other 
bottom  formation,  coralline  algae  or 
other  plant,  marine  invertebrate,  brine- 
seep  biota  or  carbonate  rock  within  the 
Sanctuary. 

(10)  Taking  any  marine  mammal  or 
turtle  within  the  Sanctuary,  except  as 
permitted  by  regulations,  as  amended, 
promulgated  under  the  Marine  Mammal 
Protection  Act  as  amended,  16  U.S.C. 
1361  et  seq.,  and  the  Endangered  Species 
Act,  as  amended,  16  U.S.C.  1531  et  seq. 

(11)  Injuring,  catching,  harvesting, 
collecting  or  feeding,  or  attempting  to 
injure,  catch,  harvest,  collect  or  feed, 
any  fish  within  the  Sanctuary  by  use  of 
bottom  longlines,  traps,  nets,  bottom 
trawls  or  any  other  gear,  device, 
equipment  or  means  except  by  use  of 
conventional  hook  and  line  gear. 

(12)  Possessing  within  the  Sanctuary 
(regardless  of  where  collected,  caught, 
harvested  or  removed),  except  for  valid 
law  enforcement  purposes,  any 
carbonate  rock,  coral  or  other  bottom 
formation,  coralline  algae  or  other  plant, 
marine  invertebrate,  brine-seep  biota  or 
fish  (except  for  fish  caught  by  use  of 
conventional  hook  and  line  gear). 

(13)  Possessing  or  using  within  the 
Sanctuary,  except  possessing  while 
passing  without  interruption  through  it 
or  for  valid  law  enforcement  purposes, 
any  fishing  gear,  device,  equipment  or 
means  except  conventional  hook  and 
line  gear. 

(14)  Possessing,  except  for  valid  law 
enforcement  purposes,  or  using 
explosives  or  releasing  electrical 
charges  within  the  Sanctuary. 

(b)  The  regulations  in  this  part  shall 
be  applied  to  foreign  persons  and 
foreign  vessels  in  accordance  with 
generally  recognized  principles  of 
international  law,  and  in  accordance 
with  treaties,  conventions,  and  other 
international  agreements  to  which  the 
United  States  is  a  party. 

(c)  The  prohibitions  in  paragraphs 
{a)(2),  (4),  (5),  (8)  and  (14)  of  this  section 
do  not  apply  to  necessary  activities 
conducted  in  areas  of  the  Sanctuary 
outside  the  no-activity  zones  and 
incidental  to  exploration  for, 
development  of,  or  production  of  oil  or 
gas  in  those  areas. 

(d)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 


apply  to  activities  necessary  to  respond 
to  emergencies  threatening  life, 
property,  or  the  environment. 

(e)(1)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
apply  to  activities  being  carried  out  by 
the  Department  of  Defense  as  of  the 
effective  date  of  Sanctuary  designation. 
Such  activities  shall  be  carried  out  in  a 
manner  that  minimizes  any  adverse 
impact  on  Sanctuary  resources  and 
quahties.  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
apply  to  any  new  activities  carried  out 
by  the  Department  of  Defense  that  do 
not  have  the  potential  for  any  significant 
adverse  impacts  on  Sanctuary  resources 
or  quahties.  Such  activities  shall  be 
carried  out  in  a  manner  that  minimizes 
any  adverse  impact  on  Sanctuary 
resources  and  qualifies.  New  activities 
with  the  potential  for  significant  adverse 
impacts  on  Sanctuary  resources  or 
qualities  may  be  exempted  from  the 
prohibitions  in  paragraphs  (a)(2]  through 
(14)  of  this  section  by  the  Director  or 
designee  after  consultation  between  the 
Director  or  designee  and  the  Department 
of  Defense.  If  it  is  determined  that  an 
activity  may  be  carried  out.  such 
activity  shall  be  carried  out  in  a  manner 
that  minimizes  any  adverse  impact  on 
Sanctuary  resources  and  qualities. 

(2)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quahty  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings, 
caused  by  a  component  of  the 
Department  of  Defense,  the  cognizant 
component  shall  promptly  coordinate 
with  the  Director  or  designee  for  the 
purpose  of  taking  appropriate  actions  to 
respond  to  and  mitigate  the  harm  and.  if 
possible,  restore  or  replace  the 
Sanctuary  resource  or  quality. 

(f)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
apply  to  any  activity  executed  in 
accordance  with  the  scope,  purpose, 
terms,  and  conditions  of  a  National 
Marine  Sanctuary  permit  issued 
pursuant  to  §  943.10  or  a  Special  Use 
permit  issued  pursuant  to  section  310  of 
the  Act. 

(g)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
apply  to  any  activity  authorized  by  a 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  §  943.11  and  with  any 
terms  and  conditions  on  the  exercise  of 


such  lease,  permit,  license,  approval, 
other  authorization,  or  right  imposed  by 
the  Director  or  designee  as  a  condition 
of  certification  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(h)  The  prohibitions  in  paragraphs 
(a)(2)  through  (14)  of  this  section  do  not 
apply  to  any  activity  authorized  by  any 
lease,  permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  apphcant  complies  with 
§  943.12.  the  Director  or  designee 
notifies  the  applicant  and  authorizing 
agency  that  he  or  she  does  not  otxject  to 
issuance  of  the  authorization,  and  the 
applicant  complies  with  any  terms  and 
conditions  the  Director  or  designee 
deems  necessary  to  protect  Sanctuary 
resources  and  qualities. 

(i)  Notwithstanding  paragraphs  (f).  (g) 
and  (h)  of  this  section,  in  no  event  may 
the  Director  or  designee  issue  a  .National 
Marine  Sanctuary  permit  under  §  943.10 
or  a  Special  Use  permit  under  section 
310  of  the  Act  authorizing,  or  otherwise 
approve,  the  exploration  for. 
development  of,  or  production  of  oil,  gas 
or  minerals  in  a  no-activity  zone,  and 
any  leases,  licenses,  permits,  approvals, 
or  other  authorizations  authorizing  the 
exploration  for,  development  of,  or 
production  of  oil.  gas  or  minerals  in  a 
no-activity  zone  and  issued  after  the 
effective  date  of  Sanctuary  designation 
shall  be  invaHd. 

§  943.6    Shunting  requirements  sppHcaMe 
to  hydrocarfoon-drtUng  dtscharges. 

Persons  engaged  in  the  exploration 
for,  development  of,  or  production  of  oil 
or  gas  in  areas  of  the  Sanctuary  outside 
the  no-activity  zones  must  shunt  all 
drilling  cuttings  and  drilling  fiuids  to  the 
seabed  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  ten  meters,  from  the 
seabed.  , 

§  943.7    Emergency  reguletione. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quahty.  or  minimize  the  imminent  risk  of 
such  destruction,  loss  or  injury,  any  and 
all  activities  are  subject  to  immediate 
temporary  regulation,  including 
prohibition. 

§  943.S    Penalties  for  commission  of 
proMMted  activities. 

(a)  Each  violation  of  the  Act.  any 
regulation  in  this  part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $50,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 


(b)  Regulations  setting  forih  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at  IS 
CFR  part  904. 

§  943.9    Response  costs  and  damages. 

Under  section  312  of  the  Act.  any 
person  who  destroys,  causes  the  loss  of. 
or  injures  any  sanctuary'  resource  is 
liable  to  the  United  States  for  response 
costs  and  damages  resulting  from  such 
destruction,  loss,  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of, 
or  injure  any  sanctuary  resource  is 
liable  in  rem  to  the  United  States  for 
response  costs  and  damages  resulting 
from  such  destruction,  loss,  or  injury. 

§943.10    National  Marine  Sanctuary 
permits— Application  procedures  and 
Issuance  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §  943.5(a)(2)  through  (14)  if 
conducted  in  accordance  with  the  scope, 
purpose,  terms,  and  conditions  of  a 
permit  issued  under  this  section. 

(b)  Apphcations  for  such  permits 
should  be  addressed  to  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management:  ATTN: 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue,  NW..  Washington.  DC  20235. 
An  application  must  include  a  detailed 
description  of  the  proposed  activity 
including  a  timetable  for  completion  of 
the  activity  and  the  equipment, 
personnel,  and  methodology  to  be 
employed.  The  qualifications  and 
experience  of  all  personnel  must  be  set 
forth  in  the  application.  The  application 
must  set  forth  the  potential  effects  of  the 
activity,  if  any.  on  Sanctuary  resources 
and  qualities.  Copies  of  all  other 
required  licenses,  permits,  approvals,  or 
other  authorizations  must  be  attached. 

(c)  Upon  receipt  of  an  application,  the 
Director  or  designee  may  request  such 
additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  act  on  the  appUcation  and  may  seek 
the  views  of  any  persons. 

(d)  The  Director  or  designee,  at  his  or 
her  discretion,  may  issue  a  permit, 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  prohibited  by  §  943.5(a)(2) 
through  (14),  if  the  Director  or  designee 
finds  that  the  activity  will:  further 
reseaich  related  to  Sanctuary  resources: 
further  the  educational,  natural  or 
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historical  resource  value  of  the 
Sanctuary;  further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  a  recent  air  or  marine 
casualty:  or  assist  in  managing  the 
Sanctuary.  In  deciding  whether  to  issue 
a  permit,  the  Director  or  designee  shall 
consider  such  factors  as:  The 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity:  the  duration  of  the 
activity  and  the  duration  of  its  effects; 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity:  the  extent 
to  which  the  conduct  of  the  activity  may 
diminish  or  enhance  Sanctuary 
resources  and  qualities;  the  cumulative 
effects  of  the  activity;  and  the  end  value 
of  the  activity.  In  addition,  the  Director 
or  designee  may  consider  such  other 
factors  as  he  or  she  deems  appropriate. 

(e)  A  permit  issued  pursuant  to  this 
section  is  nontransferable. 

(f)  The  Director  or  designee  may 
amend,  suspend,  or  revoke  a  permit 
issued  pursuant  to  this  section  or  deny  a 
permit  application  pursuant  to  this 
section,  in  whole  or  in  part,  if  it  is 
determined  that  the  permittee  or 
applicant  has  acted  in  violation  of  the 
terms  or  conditions  of  the  permit  or  of 
these  regulations  or  for  other  good 
cause.  Any  such  action  shall  be 
communicated  in  w^riting  to  the 
permittee  or  applicant  and  shall  set 
forth  the  reason(s)  for  the  action  taken. 
Procedures  governing  permit  sanctions 
and  denials  for  enforcement  reasons  are 
set  forth  in  subpart  D  of  15  CFR  part  904. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit  or  a  copy 
thereof  be  displayed  on  board  all 
vessels  or  aircraft  used  in  the  conduct  of 
the  activity. 

(h)  The  Director  or  designee  may. 
inter  alia,  make  it  a  condition  of  any 
permit  issued  that  any  information 
obtained  under  the  permit  be  made 
available  to  the  public. 

(i)  The  Director  or  designee  may,  inter 
alia,  make  it  a  condition  of  any  permit 
issued  that  a  NOAA  official  be  allowed 
to  observe  any  activity  conducted  under 
the  permit  and/or  that  the  permit  holder 
submit  one  or  more  reports  on  the 
statutes,  progress,  or  results  of  any 
activity  authorized  by  the  permit. 

(j)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension,  or  revocation 
of  the  permit  in  accordance  with  the 
procedures  set  forth  in  S  943.13. 


§  943.11    Certiftcatton  of  pre-existing 
leases,  Hcenses.  permtts,  approvats,  ottier 
authorizations,  or  rights  to  conduct  a 
proNMied  activity. 

(a)  The  prohibitions  set  forth  in 

§  943.5(a)(2)  through  (14)  do  not  apply  to 
any  activity  authorized  by  a  valid  lease, 
permit,  license,  approval  or  other 
authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that: 

(1)  The  holder  of  such  authorization  or 
right  notifies  the  Director  designee,  in 
writing,  within  90  days  of  the  effective 
date  of  Sanctuary  designation,  of  the 
existence  of  such  authorization  or  right 
and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the  other 
provisions  of  this  §  943.11;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as  a 
condition  of  certification,  by  the 
Director  or  designee,  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(b)  The  holder  of  a  valid  lease,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal  authority  of  competent 
jurisdiction,  or  of  any  valid  right  of 
subsistence  use  or  access  in  existence 
on  the  effective  date  of  Sanctuary 
designation,  authorizing  an  activity 
prohibited  by  §  943.5(a)(2)  through  (14) 
may  conduct  the  activity  without  being 
in  violation  of  §  943.5.  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  is  in 
compliance  with  this  §  943.11. 

(c)  Any  holder  of  a  valid  lease,  permit, 
license,  approval,  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal  authority  of  competent 
jurisdiction,  or  any  holder  of  a  valid 
nght  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation  may  request  the 
Director  or  designee  to  issue  a  finding  as 
to  whether  the  activity  for  which  the 
authorization  has  been  issued,  or  the 
right  given,  is  prohibited  under 

§  943.5(a)(2)  through  (14). 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 


Avenue  NW..  Washington.  DC  20235.  A 
copy  of  the  lease,  permit,  license, 
approval  or  other  authorization  must 
accompany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  or  he  deems 
necessary  to  condifion  appropriately  the 
exercise  of  the  certified  authorization  or 
right  to  achieve  the  purposes  for  which 
the  Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the 
request.  The  Director  or  designee  may 
seek  the  views  of  any  persons  on  the 
certification  request. 

(f)  The  Director  or  designee  may 
amend  any  certification  made  under  this 
section  whenever  additional  information 
becomes  available  jusUfying  such  an 
amendment. 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  section,  in  writing,  to  both  the 
holder  of  the  cerUfied  lease,  permit, 
license,  approval,  other  authorization  or 
right,  and  the  issuing  agency,  and  shall 
set  forth  the  reason(8)  for  the  decision  or 
action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in  §  943.13. 

(j)  Any  amendment,  renewal  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  a  lease,  permit,  license,  approval, 
other  authorization  or  right  is  subject  to 
the  provisions  of  §  943.12. 

§  943. 1 2    Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  ottter  auttiorlzations  to 
conduct  a  prohibited  activity. 

(a)  The  prohibitions  set  forth  in 
§  943.5(a)  (2)  through  (14)  do  not  apply 
to  any  activity  authorized  by  any  valid 
lease,  permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal  authority  of  competent 
jurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  such  authorization  (and 
of  any  application  for  an  amendment, 
renewal  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later 
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Avenue  NW.,  Washington,  DC  20235.  A 
copy  of  the  lease,  permit,  license, 
approval  or  other  authorization  must 
accompany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  or  he  deems 
necessary  to  condition  appropriately  the 
exercise  of  the  certified  authorization  or 
right  to  achieve  the  purposes  for  which 
the  Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the 
request.  The  Director  or  designee  may 
seek  the  views  of  any  persons  on  the 
certification  request, 

(f)  The  Director  or  designee  may 
amend  any  certification  made  under  this 
section  whenever  additional  information 
becomes  available  justifying  such  an 
amendment. 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  section,  in  writing,  to  both  the 
holder  of  the  certified  lease,  permit, 
license,  approval,  other  authorization  or 
right,  and  the  issuing  agency,  and  shall 
set  forth  the  reason(8)  for  the  decision  or 
action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in  §  943.13. 

(j)  Any  amendment,  renewal  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  a  lease,  permit,  license,  approval, 
other  authorization  or  right  is  subject  to 
the  provisions  of  §  943.12. 

§  943. 1 2    Notification  and  r«vi«w  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

(a)  The  prohibitions  set  forth  in 
§  943.5(a)  (2)  through  (14)  do  not  apply 
to  any  activity  authorized  by  any  valid 
lease,  permit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal  authority  of  competent 
jurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  such  authorization  (and 
of  any  application  for  an  Amendment, 
renewal  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later; 
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(2)  The  applicant  complies  with  the 
other  provisions  of  this  §  943.12: 

(3)  The  Director  or  designee  notifies 
the  applicant  and  authorizing  agency 
that  he  or  she  does  not  object  to 
issuance  of  the  authorization  (or 
amendment,  renewal  or  extension);  and 

(4)  The  applicant  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  a 
lease,  permit,  license,  approval  or  other 
authorization  from  any  Federal 
authority  (or  for  an  amendment,  renewal 
or  extension  of  such  authorization)  may 
request  the  Director  or  designee  to  issue 
a  finding  as  to  whether  the  activity  for 
which  an  application  is  intended  to  be 
made  is  prohibited  by  S  943.5(a)  (2) 
through  (14). 

(c)  Notification  of  findings  should  be 
addressed  to  the  Director,  Office  of 
Ocean  and  Coastal  Resource 
Management;  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management. 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW.,  Washington,  DC  20235.  A 
copy  of  the  application  must  accompany 
the  notification. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  determine  whether  to  object  to 
issuance  of  such  lease,  license,  permit, 
approval  or  other  authorization  (or  to 
issuance  of  an  amendment,  extension  or 
renewal  of  such  authorization),  or  what 
terms  and  conditions  are  necessary  to 
protect  Sanctuary  resources  and 
qualities.  The  information  requested 
must  be  received  by  the  Director  or 
designee  within  45  days  of  the  postmark 
date  of  the  request.  The  Director  or 
designee  may  seek  the  views  of  any 
persons  on  the  application. 

(e)  The  Director  or  designee  shall 
notify,  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  application  and  information  received 
with  respect  thereto,  the  Director  or 
designee  shall  notify  both  the  agency 
and  applicant,  in  writing,  whether  he  or 
she  has  an  objection  to  issuance  and 
what  terms  and  conditions  he  or  she 
deems  necessary  to  protect  Sanctuary 
resources  and  qualities.  The  Director  or 
designee  shall  state  the  reason(s)  for 
any  objection  or  the  reason(s]  that  any 
terms  and  conditions  are  deemed 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

(f)  The  Director  or  designee  may 
amend  the  terms  and  conditions  deemed 


necessary  to  protect  Sanctuary 
resources  and  qualities  whenever 
additional  information  becomes 
available  justifying  such  an  amendment. 

(g)  Any  time  limit  prescribed  in  or 
estabhshed  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(h)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §  943.13. 

§  943.13    Appeals  of  administrative  action. 

(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  (see  subpart  D  of 
15  CFR  part  904  for  applicable 
procedures),  an  applicant  for.  or  a 
holder  of.  a  S  943.10  National  Marine 
Sanctuary  permit,  an  applicant  for.  or  a 
holder  of.  a  section  310  of  the  Act 
Special  Use  permit,  a  §  943.11 
certification  requester,  or  a  S  943.12 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Administrator  or 
designee: 

(1)  The  grant,  denial,  conditioning, 
amendment,  suspension,  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary  or  Special  Use  permit; 

(2)  The  conditioning,  amendment, 
suspension,  or  revocation  of  a 
certification  under  |  943.11;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §  943.12. 

(b)  An  appeal  under  paragraph  (a)  of 
this  section  must  be  in  writing,  state  the 
action(s)  by  the  Director  or  designee 
appealed  and  the  reason(s)  for  the 
appeal,  and  be  received  within  30  days 
of  the  action(s)  by  the  Director  or 
designee.  Appeals  should  be  addressed 
to  the  Assistant  Administrator.  Office  of 
Ocean  and  Coastal  Resource 
Management,  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management. 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue.  NW.,  Washington.  DC  20235. 

(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  i  943.11  who  are  in 
compliance  with  such  section  may 
continue  to  conduct  their  activities 
without  being  in  violation  of  the 
prohibitions  in  S  943.5(a)  (2)  through 
(14).  All  other  appellants  may  not 
conduct  their  activities  without  being 
subject  to  the  prohibitions  in  (  943.5(a) 
(2)  through  (14). 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 


deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  information 
requested  must  be  received  by  the 
Assistant  Administrator  or  designee 
within  45  days  of  the  postmark  date  of 
the  request.  The  Assistant 
Administrator  may  seek  the  views  of 
any  other  persons.  The  Assistant 
Administrator  or  designee  may  hold  an 
informal  hearing  on  the  appeal.  If  the 
Assistant  Administrator  or  designee 
determines  that  an  informal  hearing 
should  be  held,  the  Assistant 
Administrator  or  designee  may 
designate  an  officer  before  whom  the 
hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place,  and  subject 
matter  of  the  hearing.  The  appellant  and 
the  Director  or  designee  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  deemed  appropriate 
by  the  hearing  officer.  Within  60  days 
after  the  record  for  the  hearing  closes, 
the  hearing  officer  shall  recommend  a 
decision  in  writing  to  the  Assistant 
Administrator  or  designee. 

(e)  The  Assistant  Administrator  or 
designee  shall  decide  the  appeal  usin^ 
the  same  regulatory  criteria  as  for  the 
initial  decision  and  shall  base  the 
appeal  decision  on  the  record  before  the 
Director  or  designee  and  any 
information  submitted  regarding  the 
appeal,  and.  if  a  hearing  has  been  held, 
on  the  record  before  the  hearing  officer 
and  the  hearing  officer's  recommended 
decision.  The  Assistant  Administrator  or 
designee  shall  notify  the  appellant  of  the 
final  decision  and  the  reason(s)  therefor 
in  writing.  The  Assistant  Administrator 
or  designee's  decision  shall  constitute 
final  agency  action  for  the  purposes  of 
the  Administrative  Procedure  Act. 

(f)  Any  time  limit  prescribed  in  or 
established  under  this  section  other  than 
the  30  day  hmit  for  filing  an  appeal  may 
be  extended  by  the  Assistant 
Administrator,  designee,  or  hearing 
officer  for  good  cause. 

Appendix  I  to  Part  943 — Flower  Garden 
Banks  National  Marine  Sanctuary 
Boundary  Coordinates 

The  boundary  coordinates  are  based 
on  geographic  positions  of  the  North 
American  Datum  of  1927  (NAD  27). 


romi  NO. 


Lonpilude 


East  Flowwr  Qardsn  Bank 


E-1.. 
E-2... 
E-3.. 
E-4... 
E-5.. 
E-«... 


2r52'52.13" 

2r5333.81 

2r55-13.3V 

27*57-30.14" 

27*58'27.7»" 

2r5»W.29" 


93*3740.52" 
93-38  22.33 
93'3«3907 
93*3«32  26' 
93"374293' 
93-35  29 56- 
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Point  No. 


Latitude 


Longitude 


E-7 ... 
E-8.... 
E-9 ... 
E-10. 
E-n. 


2r58'59.23" 
27*55-20.23' 
27'5403.35- 
27-5325  95- 
27'52'51  14" 


93'3509.91" 
93'3413.75' 
93'34•1^4^• 
93*35  03  79' 
93-3657.59" 


Wsst  FkMver  Garden  Bank 


W-1 .... 
W-2  .. 

W-3 ... 
W-4  ... 
W-5... 
W-« ... 
W-7  ... 
W-«... 
W-9 ... 
W-10. 
W-1 1  . 
W-1 2. 
W-13. 


27M909.24" 
27-50  10.23" 
27-5V13.14" 
27'51  31  24" 
27-52- 49.55- 
27*54-59  08" 
27-5«-57  08" 
27-54  33 46' 
27'54  13.51  • 
27'53vl7.67- 
27-5256  44- 
27-5038.31" 
27  49-11.23 


93-50'43.35- 
93-52'07.96" 
93'52-50  6e 
93  52  49.79' 
93*52-21.e9' 
93-4941. 87" 
93*48  38.5?' 
93-4710.36" 
93  4648.96" 
93*46  50.67" 
93''47"14.10" 
93-47-22.86" 
93°48'42.59" 


Appendix  II  to  Part  943 — Coordinates 
for  the  Department  of  the  Interior 
Topographic  Lease  Stipulations  for  OCS 
Lease  Sale  112 

East  Flower  Garden  Bdnk 

Block  A-366 

SE'A.  SWV*; 

S'A,  NE'-i,  SE"4:  SE'i.  NWVi.  SEy4:  SVi.  SE 
V*: 
Block  A-367 

W'/i.  NWV«.  SWV*;  SWy4.  WVt,  SWA. 
Block  A-374 

W'/i.  NW'/4.  !Vr^VV4,  W  Vi,  SWV4.  NWy4; 
SE'/4,  SW'^,  ^^4; 

SWV4.  NEV*.  SWV4:  WVi.  SW^;  W%. 

SEV4.  SWV4;  SEy4.  SE'/4.  swy4. 

Block  A-375 

EV4,  NW'/4.  NWy4.  SWV4.  NWy4,  NWy4: 

E'A,  swy4,  Nwy4;  Nwy4.  swy*.  NWVi. 
SWV4: 

Block  A-3e8 

NEy4: 

E'A.  NWyi:  EV4.  NWyi,  NWy4:  NEy4. 
SWy4.  NWy4:  EV4,  SWyi;  E'A.  NEy4, 
SWy4:  NWy..  NEVi.  SWy4;  NEy4.  NWy4. 
SWy4;  NEVi.  SEV4,  SWVi; 

NEy4;  NEy4.  SEy4:  WMi,  NE'A.  SEy4;  NWy4, 

SEy4:  Nwy4.  swy4,  sev*; 

Block  A-389 
NEy4.  NWy4;  NWy4.  N\Vy4;  swy4.  NWy4; 
NEy4,  SEy4.  NWy4;  WV4.  SEV*.  NWV4:  - 

Ny2.Nwy4.swy4. 

West  Floiwer  Garden  Bank 

Block  A-383 

E'/^.  SEVi.  SEVi;  SW'A,  SEy4.  SEV.. 
Block  A-384 

w'/4,  swy4.  NEV4;  SEVi.  swy«.  N'Ey4:  sv^, 

SEy4.  NEy4; 
SEy4,  NWy4: 

E'/i.  SWV4;  Eyz.  NW'/4.  swy.:  swy4. 

NWy4.  SWVi:  swy4.  SWy4: 
5Ey4 

Rlock  A-385 

swy4,  swy*.Nwy4: 

Ny4.  swy*;  Nwy4,  swv4.  swa. 

Block  A-397 

w',<z.  Nwy4.  swy4;  Nwy4.  swy4,  swy.. 

Block  A-39a 
Entire  block 


Block  A-399 

SEy4,  NEy4,  NWy4:  E'/t.  SEy4.  NWy4; 
E'A.  NEy4,  SWy4;  SWy4.  NEW.,  SWy4: 

NEy4.SEy4.swy4. 

Block  A-401 
NEVa.  NEVf.  N'/4.  NWy4.  NEy4;  NEy4,  SEy4, 

NEy4 

Block  A-Block  134 
That  portion  of  the  block  north  of  a  line 
connecting  points  17  and  18.  defined 
under  the  universal  transverse  mercator 
grid  system  as  follows:  Point  17: 
X  =  l,378.080.00';  Y=10,096,183.00';  Point 
18:  X  =  1.376,079.41':  Y  =  10,096,183.00'; 

Block  A-135 
That  portion  of  the  block  northwest  of  a 
line  connecting  points  16  and  17,  defined 
under  the  universal  transverse  mercator 
grid  system  as  follows:  Point  10: 
X=1.383,293.84';  Y  =  10,103,281 .93';  Point 
17:  X  =  1.378,000.00';  Y  =  10,096,183.00'; 

|FR  Doc.  91-29108  Filed  12-4-91;  8:45  am) 

BILLING  CODE  3S10-0»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 154. 157. 284.  and  380 

[Docket  No.  RM9O-1-O03] 

Revisions  to  Regulations  Governing 
Auttiorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities 

Issued  November  26, 1991. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  notice  of  technical 

conference. 

SUMMARY:  On  September  20, 1991.  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  Final  Rule  in 
Order  No.  555  (56  FR  52330,  October  18. 
1991)  adopting  new  regulations  that 
govern  the  construction  and  operation  of 
natural  gas  pipeline  facilities.  The 
Commission  is  convening  a  technical 
conference  on  the  non-environmental 
aspects  of  the  final  rule.  All  persons  are 
invited  to  attend  and  participate. 
DATES:  The  conference  will  be  held  on 
Tuesday,  January  7, 1992,  beginning  at 
10  a.m.;  notices  of  intent  to  participate 
should  be  filed  by  December  31. 1991. 
ADDRESSES:  The  conference  will  be  held 
at  the  Commission's  offices  at  810  First 
Street,  NE..  Washington,  DC;  notices  of 
intent  to  participate  should  be  filed  with 
the  Secretary  of  the  Commission,  825  N. 
Capitol  Street,  NE.,  Washington.  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell.  Secretary  of  the 
Commission.  (202)  208-0400. 


SUPPLEMENTARY  INFORMATION:  Order 
No.  555  adopted  a  final  rule  governing 
the  construction  and  operation  of 
natural  gas  pipeline  facilities.  (Revisions 
to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities.  Ill  FERC 
Stats.  &  Regs.  1  30,928  (1991)).  The  rule 
was  published  in  the  Federal  Register  on 
October  18, 1991  (56  FR  52330).  By  order 
issued  on  November  13. 1991.  the 
Commission  postponed  the  effective 
date  of  the  final  rule  until  30  days  after 
publication  in  the  Federal  Register  of  an 
order  on  rehearing. 

A  transcript  will  be  made  of  the 
technical  conference.  All  persons 
intending  to  make  a  presentation  should 
include  in  their  notice  of  intent  to 
participate  the  amount  of  time  desired 
for  presentation.  Participants  will  be 
restricted  to  lesser  periods  of  time  if 
necessary  to  afford  each  participant  an 
opportunity  to  speak. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-29118  Filed  12-4-91;  8:45  am) 

BttJJNG  COOC  S717-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  24 

[ID.  »1-95J 

Customs  Regulations  Amendments 
Relating  to  User  Fees 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

summary:  On  April  15. 1991.  T.D.  91-33 
was  published  in  the  Federal  Register 
(56  FR  15036)  setting  forth  interim 
amendments  to  the  Customs  Regulations 
to  refiect  changes  to  the  Customs  user 
fee  statute  (19  U.S.C.  58c)  effected  by 
section  111  of  the  Customs  and  Trade 
Act  of  1990.  as  amended  by  section 
10001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  This 
document  adopts  those  interim 
regulations  as  a  final  rule  without 
change. 

EFFECTIVE  DATE:  December  5. 1991. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Operational  Aspects:  Harry  Cames. 
Office  of  Inspection  and  Control  (202- 
566-8648):  Legal  Aspects:  William 
Rosoff.  Office  of  Regulations  and 
Rulings  (202-566-5856). 
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SUPPLEMENTARY  INFORMA'nON:  Order 
No.  555  adopted  a  final  rule  governing 
the  construction  and  operation  of 
natural  gas  pipeline  facilities.  (Revisions 
to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities.  Ill  FERC 
Stats.  A  Regs.  1  30,928  (1991)).  The  rule 
was  published  in  the  Federal  Register  on 
October  18, 1991  (56  FR  52330).  By  order 
issued  on  November  13. 1991.  the 
Commission  postponed  the  effective 
date  of  the  final  rule  until  30  days  after 
publication  in  the  Federal  Register  of  an 
order  on  rehearing. 

A  transcript  will  be  made  of  the 
technical  conference.  All  persons 
intending  to  make  a  presentation  should 
include  in  their  notice  of  intent  to 
participate  the  amount  of  time  desired 
for  presentation.  Participants  will  be 
restricted  to  lesser  periods  of  time  if 
necessary  to  afford  each  participant  an 
opportunity  to  speak. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-29118  Filed  12-4-91:  8:45  am) 

BOiJNQ  COOC  (717-01-11 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  24 

[TJ).  »1-95J 

Customs  Regulations  Amendments 
Relating  to  User  Fees 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Final  rule. 

summary:  On  April  15. 1991.  T.D.  91-33 
was  published  in  the  Federal  Register 
(56  FR  15036)  setting  forth  interim 
amendments  to  the  Customs  Regulations 
to  reP.ect  changes  to  the  Customs  user 
fee  statute  (19  U.S.C.  58c)  effected  by 
section  111  of  the  Customs  and  Trade 
Act  of  1990.  as  amended  by  section 
10001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  This 
document  adopts  those  interim 
regulations  as  a  final  rule  without 
change. 

EFFECTIVE  DATE:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Operational  Aspects:  Harry  Games. 
Office  of  Inspection  and  Control  (202- 
566-8648);  Legal  Aspects:  William 
Rosoff.  Office  of  Regulations  and 
Rulings  (202-568-5856). 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  April  15, 1991,  Customs  published 
in  the  Federal  Register  T.D.  91-33,  56  FR 
15036,  which  amended  part  24  of  the 
Customs  Regulations  on  an  interim  basis 
to  implement  changes  to  the  Customs 
user  fee  statute  (19  U.S.C.  58c)  effected 
by  section  111  of  the  Customs  and  Trade 
Act  of  1990.  Public  Law  101-382,  as 
amended  by  section  10001  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  Public  Law  101-508.  The  statutory 
changes  reflected  in  the  interim 
regulations  include  a  new  fee  structure 
to  cover  the  costs  of  processing 
merchandise,  consisting  of  an  ad 
valorem  rate  with  maximum  and 
minimum  fees  in  the  case  of 
merchandise  subject  to  formal  entry  or 
release  procedures,  a  surcharge  on 
merchandise  that  is  formally  entered  or 
released  through  manual  procedures, 
and  flat-rate  fees  for  informal  entry  or 
release  except  in  the  case  of  certain  user 
fee  facilities  for  which  lump  sum 
payments  are  prescribed.  Other 
statutory  changes  covered  by  the 
interim  regulations  include  the  addition 
of  a  conditional  exemption  from  the  fees 
for  products  of  Israel,  the  inclusion  of  a 
limitation  on  the  fee  chargeable  for  U.S. 
agricultural  products  processed  and 
packed  in  a  foreign-trade  zone,  the 
inclusion  of  a  provision  allowing  daily 
aggregation  of  the  ad  valorem  fee  for 
temporary  monthly  entry  programs,  the 
inclusion  of  a  provision  treating  the  fees 
as  Customs  duties  for  administrative, 
enforcement  and  judicial  purposes,  and 
a  modification  to  the  fee  limitation 
applied  to  the  arrival  of  railroad  cars 
originating  and  terminating  in  the  same 
country. 

The  interim  regulatory  amendments 
went  into  effect  on  the  date  of 
publication,  and  the  notice  prescribed  a 
public  comment  period  which  closed  on 
June  14,  T991.  On  June  5. 1991.  Customs 
published  a  document  in  the  Federal 
Register  at  56  FR  25721  setting  forth 
minor  editorial  corrections  to  the  interim 
regulations. 

No  comments  on  the  interim 
regulations  were  received  during  the 
public  comment  period.  Accordingly, 
Customs  believes  that  the  interim 
regulatory  amendments,  as  corrected, 
should  be  adopted  as  a  final  rule 
without  change. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 


Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et seq],  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Claims,  Taxes,  Wages. 
User  fees. 

Amendments  to  the  Regulations 

Accordi.^gly.  under  the  authority  of  19 
U.S.C.  66  and"  1624,  the  interim  rule 
amending  19  CFR  part  24  which  was 
published  at  56  FR  15036  on  April  15. 
1991.  and  which  was  corrected  at  56  FR 
25721  on  June  5. 1991.  is  adopted  as  a 
final  rule  without  change. 

Dated:  November  13. 1991. 
Michael  Schmitz. 

Acting  Commissioner  of  Customs. 

Approved: 
Peter  K.  Nunez, 
Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  91-29133  Filed  12-4-91;  8:45  amj 

BILLING  CODE  4S20-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program,  Public 
Notice;  Performance  Bonds 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule:  approval  of 

amendments. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  to  the  Maryland 
regulatory  program  (hereinafter  referred 
to  as  the  Maryland  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
are  intended  to  revise  the  Maryland 
rules  for  the  purpose  of  establishing  a 
single  fiat  rate  performance  bond: 
establishing  an  alternative  bonding 
system  within  the  Bituminous  Coal 


Open-Pit  Mining  and  Reclamation  Fund 
(Reclamation  Fund):  and  authorizing  the 
Maryland  Department  of  Natural 
Resources  (MDDNR)  to  expedite,  under 
certain  circumstances,  the  replacement 
of  water  supplies  adversely  affected  by 
open-pit  and  deep  mining  operations. 
The  amendments  are  intended  to 
incorporate  rule  changes  initiated  by  the 
State. 

EFFECTIVE  DATE:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Biggi.  Director.  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Harrisburg  Transportation  Center,  Third 
Floor,  suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Muryland  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Maryland  Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  of  the  Marjkind 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  found  in  the  February 
18. 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  92015  and  920.16. 

II.  Submission  of  Amendments 

By  letter  dated  June  14, 1989, 
Maryland  Bureau  of  Mines  (MDBOM) 
submitted  copies  of  Maryland  State 
House  Bill  1384  and  proposed  changes  to 
the  Code  of  Maryland  Administrative 
Regulations  (COMAR)  08.13.09.15,  to 
OSM  for  processing  as  formal 
amendments  to  the  Maryland  program 
in  accordance  with  30  CFR  732.17(g) 
(Administrative  Record  No.  MD-405). 
The  amendments  include  the  creation  of 
a  bond  supplement  reserve  fund  within 
the  Reclamation  Fund  and  revisions  to 
performance  bond  requirements. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  July  18, 
1989,  Federal  Register  (54  FR  30098),  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  August 
17. 1989. 

By  letter  dated  June  10, 1988 
(Administrative  Record  No.  MD-376). 
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Maryland  submitted  copies  of  House  Bill 
817  for  processing  as  a  formal 
amendment  in  accordance  with  30  CFR 
732.17(g).  As  part  of  the  amendment 
package,  specific  statutory  provisions  at 
sections  7-507{a)(3).  7-514.1  and  7-519  of 
the  Natural  Resource  Article  of  the 
Maryland  Administrative  Code  (MAC) 
were  proposed  for  the  establishment  of 
a  fund  for  the  replacement  of  water 
supplies  adversely  affected  by  open-pit 
mining. 

OSM  announced  receipt  of  the 
oroDosed  amendment  in  the  April  11. 
1989,  Federal  Register  (54  FR  14367),  and 
opened  the  public  comment  period  and 
provided  opportiuiity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  comment  period  closed 
on  May  11, 1989. 

By  letter  dated  June  15, 1989. 
Maryland  submitted,  as  part  of  a  larger 
package  of  amendments,  copies  of 
Maryland  Senate  Bill  118  to  OSM  for 
processing  as  formal  amendments  to  the 
Maryland  program  in  accordance  with 
30  CFR  732.17(g)  (Administrative  Record 
No.  MD-403).  As  part  of  the  larger 
amendment  package  specific  statutory 
provisions  were  proposed  to  amend 
M.\C  7-5A-05.2.  7-5A-09  and  7-5A-10 
concerning  the  deep  mining  regulations 
to  require  the  operator  of  a  deep  mine  to 
replace  water  supplies  damaged  by  his 
or  her  deep  mining  operation  and  to 
allow  the  regulatory  authority  to  use  the 
Deep  Mining  Fund  to  expedite  the 
replacement  of  affected  water  supplies. 

OSM  announced  the  receipt  of  the 
proposed  amendments  in  the  August  11. 
1989,  Federal  Register  (54  FR  33042),  in 
which  was  also  published  the  opening  of 
the  public  comment  period  and  provided 
an  opportunity  for  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  September 
11,1980. 

In  both  the  March  21. 1991.  Final  rule 
(55  FR  11934)  approvmg  Senate  Bill  118, 
and  the  June  5, 1990,  Final  rule  (55  FR 
22904)  approving  House  Bill  817.  the 
Director  announced  his  decision  to  defer 
action  on  the  proposed  provisions  to 
establish  a  water  replacement  reserve 
fund  until  all  proposed  amendments 
affecting  the  disposition  of  funds  from 
the  Reclamation  Fund  and  the  Deep 
Mine  Fund  could  be  evaluated  together. 

HI.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  Regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendments 
submitted  on  fune  14, 1989.  June  10, 1988. 
and  April  11, 1989.  Any  revisions  not 
specifically  discussed  below  are  found 
to  be  no  less  stringent  than  SMCRA  and 
no  loss  effective  than  the  Federal 


regulations.  In  addition,  revisions  which 
contain  nonsubstantive  wording 
changes,  or  revise  cross  references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment  are  not  discussed. 

A.  Revisions  to  Maryland's 
Regulations  that  are  Substantively 
Identical  to  the  Applicable  Provisions  of 
Counterpart  Federal  Regulations. 


Marytand 
reguiaMin 

08.130915 

Subiect 

Federal 

cooniarpan 

30  CFR 

C<2) 

R2KC) 

F(4) - 

K(4) 

Minimuni  bond 
amount 

Coliatefal  bonds 

CoUateral  bond* 

Bond  forfeiture . 

800.14<b) 

800.21  (aK3) 

e00.2l(f) 

800.50(d)(1) 

B.  Revisions  to  Maryland's  Rules  that 
are  not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations. 

1.  Section  08. 13.09. 15A    Performance 
Bonds.  Bond  Requirements 

a.  Maryland  is  proposing  to  revise 
subsections  A  (1)  and  (2)  by  replacing 
the  requirements  that  an  operator  file 
two  bonds,  a  general  bond  and  a 
revegetation  bond,  prior  to  initiating 
mining,  with  provisions  for  a  single 
performance  bond  to  cover  the  entire 
approved  area  or  an  identified 
increment  of  land  within  the  approved 
area  upon  which  the  operator  will 
initiate  and  conduct  surface  coal  mining 
and  reclamation  operations.  The 
counterpart  Federal  regulations  at  30 
CFR  800.4  and  800.11  (a)  and  (b)(1)  and 
section  509  of  SMCRA  require  that  a 
bond  be  filed  but  do  not  require  the 
filing  of  two  separate  bonds  or  bond 
specifically  designated  for  revegetation 
responsibilities.  However,  the  Federal 
regulations  do  require  that  performance 
bonds  be  conditioned  upon  the  faithful 
performance  of  all  the  requirements  of 
the  Act,  the  regulatory  program,  the 
permit  and  the  reclamation  plan. 
Maryland's  proposed  regulations  would 
limit  liability  of  the  bond  to  faithful 
performance  of  every  requirement  of  the 
regulatory  program.  The  Du-ector  finds 
that  this  limitation  would  render  the 
State  rules  less  effective  than  the  30  CFR 
800.11(a).  Therefore,  the  Director  is 
approving  the  proposed  revision  to 
replace  the  current  dual  bonding 
requirement  with  a  single  bond,  except 
to  the  extent  that  the  proposed  rules 
would  limit  the  liability  of  the 
performance  bond  to  the  requirements 
of  the  regulatory  program.  Accordingly, 
the  Director  is  requiring  Maryland  to 
further  amend  section  08.13.09.15A(2)  to 
require  that  all  bonds  be  conditioned 
upon  the  operator's  faithful  performance 


of  all  requirements  of  the  Act.  the 
regulatory  program,  the  permit  and  the 
reclamation  plan. 

b.  Maryland  is  proposing  to  amend 
section  08.13.09.15A(5).  in  addition  to 
making  several  nonsubstantive  wording 
changes,  by  deleting  the  requirements 
that,  under  an  incremental  bonding 
schedule,  the  amount  of  bond  for  each 
increment  be  filed  at  least  30  days 
before  the  commencement  of  mining  of 
the  incremental  area.  The  amendment 
proposes  to  add  language  to  require  that 
the  operator  shall  file  with  the 
regulatory  authority  the  required  bond 
amount  for  succeeding  increments  prior 
to  initiating  surface  coal  mining  and 
reclamation  operations  on  such 
increments.  The  Federal  counterpart 
regulations  at  $  800.11  (b)(2]  and  (b)(3) 
are  similar  to  the  proposed  State 
regulation,  except  that  the  Federal  rules 
require  that  the  operator  also  specify  the 
bond  amount  to  be  provided  for  each 
area  or  increment.  Maryland's  rules 
contain  a  similar  requirement  at 
subsection  A(4)  that  requires  the 
operator  to  provide  an  incremental  bond 
schedule.  Therefore,  the  Director  finds 
Maryland's  proposed  rules  at  section 
08.13.09.15A(5),  when  taken  together 
with  the  provision  of  section 
08.13.09.15A(4),  to  be  no  less  effective 
than  the  cited  Federal  regulations. 

c.  Maryland  is  also  proposing  to 
combine  the  provisions  in  sections 
08.13.09.1 5A(5)  and  08.13.09.15F(3)(i) 
concerning  loss  of  a  permittee's  bond 
coverage  as  a  result  of  the  incapacity  of 
a  surety  by  reason  of  bankruptcy, 
insolvency  or  loss  of  their  charter  or 
license  and  to  move  the  combined  rules 
to  section  08.13.09.15F(5).  The  State  is 
proposing  to  revise  these  provisions  in 
section  08.13.09.15F(5)  to  add  language 
concerning  the  regulatory  authority's 
responsibilities  upon  notification  that 
the  permittee  is  without  bond  coverage. 
While  the  proposed  language  is 
substantively  identical  to  the  Federal 
counterpart  at  30  CFR  800.16(e)(2), 
Maryland  has  substituted  the  word 
"permittee"  for  "operator"  as  used  in  the 
Federal  regulation.  Specifically,  upon 
notification  that  the  permittee  is  without 
adequate  bond  coverage,  the  Federal 
regulations  require  that  the  "operator" 
shall  cease  coal  extraction  and  shall 
immediately  begin  to  conduct 
reclamation.  Maryland  s  use  of 
"permittee"  could  be  interpreted  to  be 
less  effective  than  the  Federal 
regulations  in  cases  where  the  permittee 
and  the  operator  are  different  entities.  In 
such  a  case,  an  order  requiring  the 
permittee  to  cease  coal  extraction  may 
not  result  in  the  immediate  cessation  of 
the  operator's  coal  extraction  activities. 
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of  all  requirements  of  the  Act,  the 
regulatory  program,  the  permit  and  the 
reclamation  plan. 

b.  Maryland  is  proposing  to  amend 
section  08.13.09.15A(5),  in  addition  to 
making  several  nonsubstantive  wording 
changes,  by  deleting  the  requirements 
that,  under  an  incremental  bonding 
schedule,  the  amount  of  bond  for  each 
increment  be  filed  at  least  30  days 
before  the  commencement  of  mining  of 
the  incremental  area.  The  amendment 
proposes  to  add  language  to  require  that 
the  operator  shall  file  with  the 
regulatory  authority  the  required  bond 
amoimt  for  succeeding  increments  prior 
to  initiating  surface  coal  mining  and 
reclamation  operations  on  such 
increments.  The  Federal  counterpart 
regulations  at  S  600.11  (b)(2)  and  (b)(3) 
are  similar  to  the  proposed  State 
regulation,  except  that  the  Federal  rules 
require  that  the  operator  also  specify  the 
bond  amount  to  be  provided  for  each 
area  or  increment.  Maryland's  rules 
contain  a  similar  requirement  at 
subsection  A(4)  that  requires  the 
operator  to  provide  an  incremental  bond 
schedule.  Therefore,  the  Director  finds 
Maryland's  proposed  rules  at  section 
08.13.09.15A(5),  when  taken  together 
with  the  provision  of  section 
0B.13.00.15A(4),  to  be  no  less  effective 
than  the  cited  Federal  regulations. 

c.  Maryland  is  also  proposing  to 
combine  the  provisions  in  sections 
08.13.09.15A(5)  and  08.13.09.15F(3)(i) 
concerning  loss  of  a  permittee's  bond 
coverage  as  a  result  of  the  incapacity  of 
a  surety  by  reason  of  bankruptcy, 
insolvency  or  loss  of  their  charter  or 
license  and  to  move  the  combined  rules 
to  section  08.13.09.15F(5).  The  State  is 
proposing  to  revise  these  provisions  in 
section  08.13.09 15F(5)  to  add  language 
concerning  the  regulatory  authority's 
responsibihties  upon  notification  that 
the  permittee  is  without  bond  coverage. 
While  the  proposed  language  is 
substantively  identical  to  the  Federal 
counterpart  at  30  CFR  800.16(e)(2), 
Maryland  has  substituted  the  word 
"permittee"  for  "operator"  as  used  in  the 
Federal  regulation.  SpeciHcally,  upon 
notification  that  the  permittee  is  without 
adequate  bond  coverage,  the  Federal 
regulations  require  that  the  "operator" 
shall  cease  coal  extraction  and  shall 
immediately  begin  to  conduct 
reclamation.  Maryland  s  use  of 
"permittee  "  could  be  interpreted  to  be 
less  effective  than  the  Federal 
regulations  in  cases  where  the  permittee 
and  the  operator  are  different  entities.  In 
such  a  case,  an  order  requiring  the 
permittee  to  cease  coal  extraction  may 
not  result  in  the  immediate  cessation  of 
the  operator's  coal  extraction  activities. 
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To  resolve  any  misinterpretation, 
Maryland  submitted  a  letter  dated 
September  30, 1991,  which  clarified  that 
the  use  of  the  term  "permittee"  will  not 
affect  the  requirement  that  mining  will 
cease  in  the  event  that  adequate  bond  is 
nut  posted  within  the  specified 
timeframe  (Administrative  Record  No. 
MD-547.01)  Therefore,  the  Director 
Rnds  that  the  proposed  rules  at  section 
08.13.09.15F(5),  taken  together  with  the 
assurance  provided  by  Maryland,  are  no 
less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR 
:800.16(e)(2). 

2.  Section  08.1 3.09. 15C.  Amount  of 
Performance  Bond 

Maryland  is  proposing  to  amend 
section  08.13.09.15C  concerning  the 
calculation  of  the  minimum  performance 
bond  amount  by  deleting  the  existing 
language  that  required  the  bond  amount 
be  based  upon  the  estimated  cost  to 
perform  the  reclamation  required  to 
achieve  compliance  with  the  Regulatory 
Program  and  the  requirements  of  the 
permit  in  the  event  of  a  forfeiture.  The 
revised  rule  would  establish  a  Dat  rate 
$600  per  acre  or  a  fraction  thereof  based 
on  the  number  of  acres  of  land  to  be 
permitted  and  an  additional  $1,500  per 
acre  or  fraction  thereof  for  the  open-acre 
limit  approved  by  the  Regulatory 
Authority  in  the  permit  application. 

As  part  of  this  proposed  amendment, 
Maryland  has  also  submitted  proposed 
statutory  revisions  to  MAC  section  7- 
514.2  to  establish  a  Bond  Supplement 
Reserve  Fund  within  the  Reclamation 
Fund.  The  Bond  Supplement  Reserve 
Fund  would  be  used  to  supplement  the 
amount  of  the  performance  bond 
assessed  each  surface  mining  site  and 
would  provide  the  funds  necessary  to 
complete  the  reclamation  plan  of  any 
site  which  may  be  in  default  at  any  time. 
Under  30  CFR  800.11(e)(1),  OSM  may 
approve  an  alternative  bonding  system 
provided  the  State  demonstrates  that  the 
alternative  will  assure  that  the 
regulatory  authority  will  have  available 
sufficient  money  to  complete  the 
reclamation  plan  for  any  areas  which 
may  be  in  default  at  any  time.  As 
discussed  in  Finding  B-lOc  of  this 
notice,  the  proposed  bonding  system 
rais>es  concerns  about  Maryland's  ability 
to  meet  the  requirements  of  30  CFR 
800.11(e).  Therefore,  the  Director  is 
conditionally  approving  section 
08.13.09.15C  pending  a  demonstration  by 
Maryland  that  the  revenues  generated 
through  the  collection  of  the  flat  rate 
bond  schedule  combined  with  the  funds 
of  the  alternative  bonding  system  will 
be  sufficient  to  ensure  that  the  State  will 
be  able  to  meet  the  requirements  of  30 
CFR  800.11(e).  Until  Maryland  makes 


8uch^4*mon8tration  and  the  results  are 
approved  by  the  Director,  the 
performance  bond  amount  shall  be 
calculated  in  accordance  with  the 
current  program  rules  under  section 
08.13.09.15C. 

3.  f^prtion  08. 13.09. I5D    Adjustment  of 
Bond  Amount 

a.  Maryland  is  proposing  to  amend 
section  08.13.09.15D(1)  by  replacing  the 
word  "shall"  with  "may"  in  the  phrase: 
"the  amount  of  the  performance  bond 
liability  applicable  to  a  permit  shall  be 
adjusted  by  the  Bureau"  and  by  deleting 
the  phrase  "as  acreage  in  the  permit 
area  is  revised,  methods  of  mining 
operation  change,  standards  of 
reclamation  change."  The  revised 
language  provides  that  the  regulatory 
authority  "may"  adjust  the  amount  of 
the  bond  liability  when  the  cost  of  future 
reclamation  or  restoration  work 
changes. 

The  Federal  regulation  at  30  CFR 
800.15(a)  requires  that  the  regulatory 
authority  "shall"  adjust  the  amount  of 
the  bond  as  the  area  requiring  bond 
coverage  is  increased  or  where  the  cost 
of  future  reclamation  changes. 
Maryland's  proposed  revisions  allow  the 
regulatory  authority  discretion  as  to  the 
adjustment  of  the  bond  amount  when 
the  cost  of  future  reclamation  changes. 
The  proposed  amendment  is  predicated 
upon  the  approval  of  the  minimum  flat 
rate  bond  amount  proposed  in  section 
08.13.09.15C.  Further.  Maryland's 
proposal  also  deletes  the  requirement 
that  mandates  an  adjustment  in  the 
bond  amount  when  the  area  requiring 
bond  coverage  is  increased.  This 
provision  would  leave  the  Maryland 
program  without  the  authority  to 
increase  the  required  amount  of  bond, 
calculated  according  to  the  proposed 
flat  rate  bond  schedule,  when  the 
operator  increased  the  number  of  acres 
under  permit. 

Therefore,  the  Director  is 
conditionally  approving  the  replacement 
of  the  word  "shall "  with  "may  "  pending 
the  approval  of  the  demonstration  of 
solvency  of  the  proposed  bonding 
system  discussed  in  Finding  B-2,  except 
to  the  extent  that  the  proposed  rules 
delete  the  mandatory  requirement  that 
the  regulatory  authority  shall  adjust  the 
amount  of  bond  as  the  area  requiring 
bond  coverage  is  increased. 
Accordingly,  the  Director  is  requiring 
Maryland  to  further  amend  its  program 
to  ensure  that  amount  of  bond  posted 
under  section  08.13.09.15C  is  adjusted  as 
the  area  under  the  permit  is  increased. 

Until  Maryland  makes  the  required 
demonstiation  found  in  Finding  B-2  and 
the  results  are  approved  by  the  Director, 
bond  amounts  shall  be  adjusted  in 


accordance  with  the  current  program 
rules  under  section  06.13.09.1SD(1). 

b.  Maryland  is  proposing  to  add 
language  to  section  08.13.09.15D(1)  to 
require  the  regulatory  authority  to  notify 
the  surety  and  any  person  with  a 
property  interest  in  collateral  who  has 
requested  notification  of  actions 
pursuant  to  the  bond  be  notified  of  any 
proposed  bond  adjustment.  Since  the 
Federal  counterpart  at  S  800.15(b)(1) 
contains  a  substantively  identical 
requirement,  the  Director  finds  the 
proposed  revision  is  no  less  effective 
than  30  CFR  800.15(b)(1). 

c.  Maryland  is  proposing  to  further 
amend  section  08.13.09.15D(1)  to  delete 
the  requirement  that  the  regulatory 
authority  re-evaluate  each  outstanding 
performance  bond  at  the  time  that 
permit  reviews  are  conducted.  The 
Federal  counterpart  at  (  800.15(a) 
provides  that  the  regulatory  authority 
may  specify  periodic  times  or  set  a 
schedule  for  reevaluation  and  adjusting 
the  bond  amount  when  necessary.  Since 
the  existing  State  rules  at  section 
08.13.09.15D(3),  require  at  a  minimum, 
that  each  performance  bond  be  re- 
evaluated and  adjusted  as  necessary 
when  the  permittee  submits  the  annual 
mining  and  reclamation  progress  report 
for  a  permit,  the  Director  finds  that  the 
deletion  will  not  render  the  State  rules 
less  effective  than  the  cited  Federal 
regulations. 

d.  Maryland  is  proposing  to  revise 
section  08.13.09.15D(3)  by  deleting  the 
provisions  for  the  Land  Reclamation 
Committee  (LRC)  to  provide  advice  to 
the  regulatory  authority  on  the  amount 
of  bond  required  to  assure  completion  of 
the  reclamation  and  revegetation  plans 
when  the  permittee  submits  the  annual 
mining  and  reclamation  progress  report. 
Since  the  Federal  regulations  at  §  800.15 
require  that  the  regulatory  authority 
periodically  evaluate  the  adequacy  of 
the  bond  and  since  the  States  proposed 
revision  will  not  adversely  affect  the 
requirements  for  the  regulatory 
authority  to  accomplish  this  task,  the 
Director  finds  that  the  proposed  deletion 
will  not  render  the  State  rules  less 
effective  than  the  cited  Federal 
counterpart. 

4.  Section  08.13.09.15E(2).  Duration  of 
Performance  Bonds 

Maryland  is  proposing  to  revise 
section  Oe.l3.09.15E(2)  by  deleting 
reference  to  revegetation  bonds  in 
accordance  with  the  revisions  that 
establish  a  single  performance  bond. 
Maryland  is  also  proposing  to  delete  the 
phrase  "before  bond  release,"  from  the 
provisions  concerning  the  period  of 
liability  when  augmented  seeding. 


63652 


Federal  Register  /  Vol.  56.  No.  234  /  Thursday.  December  5.  1991  /  Rules  and^Regulations 


fertilizing,  irrigation  or  other  work  is 
ordered  by  the  regulatory  authority. 
Federal  counterpart  regulations  at 
§  800.13(a)(1)  require  that  the 
performance  bond  liability  shall  be  for 
the  duration  of  the  surface  coal  mining 
and  reclamation  operation  and  for  a 
period  of  extended  responsibility  for 
successful  revegetation.  Since  the 
proposed  changes  to  the  Maryland 
regulations  do  not  affect  the  period  of 
liability  for  successful  revegetation,  the 
Director  finds  that  the  proposed 
revisions  to  section  08.13.09.15E(2) 
would  not  render  the  State  program  less 
effective  than  the  Federal  rules  at 
§  800.13(a)(1). 

5.  Section  08.J3.09.15F.  Conditions  of 
Bonds 

a.  Maryland  is  proposing  to  delete  the 
section  08.13.09.15F(l)(b)  concerning  the 
regulatory  authority's  responsibility  not 
to  accept  a  single  surety  bond  in  excess 
of  a  company's  maximum  single 
obligation,  or  multiple  surety  bonds  from 
a  single  company  for  any  person,  on  all 
permits  held  by  that  person,  in  excess  of 
three  times  the  company's  maximum 
single  obligation.  Since  the 
corresponding  Federal  regulation  at  30 
CFR  800.20  imposes  no  similar  or  related 
restrictions  on  surety  bonds,  the 
Director  finds  that  the  deletion  of  these 
restrictions  will  not  render  the  State  rule 
less  effective  than  its  Federal 
counterpart. 

b.  Maryland  is  proposing  to  add 
section  08.13.09.15F(2)(h)  to  require 
banks  that  issue  certificates  of  deposit 
which  are  used  as  collateral  bonds  give 
prompt  notice  to  the  regulatory  authority 
and  the  permittee  of  any  notice  received 
or  action  filed  alleging  insolvency  or 
bankruptcy  of  the  bank,  or  alleging  any 
violations  of  regulatory  requirements 
which  could  result  in  suspension  or 
revocation  of  the  banks  charter  or 
license  to  do  business.  The  proposed 
rule  is  similar  to  the  Federal  counterpart 
at  30  CFR  800.16(e)(1)  except  that  the 
Federal  regulation  also  requires  the 
bank  provide  prompt  notice  of  any 
notice  received  or  action  filed  alleging 
the  insolvency  or  bankruptcy  of  the 
permittee.  The  States  proposed 
regulations  do  not  require  that  the 
regulatory  authority  be  given  prompt 
notice  of  such  actions  involving  the 
permittee.  Therefore,  the  Director  is 
approving  the  proposed  rule,  except  to 
the  extent  that  proposed  section 
08.13.09.l5F(2)(h)  does  not  require  that 
the  bond  provide  a  mechanism  for  the 
bank  to  give  prompt  notice  of  any  notice 
received  or  action  filed  alleging  the 
insolvency  or  bankruptcy  of  the 
permittee.  Accordingly,  the  Director  is 
requiring  Maryland  to  further  amend  its 


program  to  include  the  requirement  that 
the  bond  provide  a  mechanism  for  the 
bank  to  give  prompt  notice  to  the 
regulatory  authority  of  any  notice 
received  or  action  filed  alleging  the 
insolvency  or  bankruptcy  of  the 
permittee. 

c.  As  discussed  in  Finding  B-lc 
Maryland  is  proposing  to  combine  the 
provisions  of  section  08.13.09.15F(3)(i) 
with  08.13.09.15A(5)  and  incorporate 
these  provisions  of  section 
08.13.09.15F(5). 

6.  Section  08. 13.09. 15H  Criteria  and 
Schedule  for  Release  of  Performance 
Bond 

a.  Maryland  is  proposing  to  revise 
section  08.13.09.15H(1)  by  deleting  the 
requirement  that  the  regulatory 
authority  may  release  portions  of  the 
liability  under  performance  bonds 
following  completion  of  reclamation 
phases  on  incremental  areas  within  the 
permit  area.  Counterpart  Federal 
regulations  at  30  CFR  800.40(c)  provide 
that  the  regulatory  authority  may 
release  all  or  part  of  the  bond  for  the 
entire  permit  area  or  incremental  areas. 
Since  the  revised  rule  still  provides  for 
the  release  of  bond  on  portions  of  the 
permit,  which  would  include  increments 
within  the  permit,  the  proposed  deletion 
will  not  eliminate  the  release  of  bond  for 
incremental  areas  within  the  permit. 
Therefore,  the  Director  finds  that  the 
proposed  deletion  is  a  nonsubstantive 
wording  change  and  will  not  render  the 
State  rules  less  effective  than  the 
Federal  counterpart  at  §  800.40(c). 

b.  Maryland  is  proposing  to  delete 
section  08.13.09.15H(2)  concerning  the 
requirement  that  the  maximum  liability 
under  performance  bonds  applicable  to 
a  permit  which  may  be  released  at  any 
time  before  the  release  of  all  acreage 
from  the  permit  area  shall  be  such  that 
the  remaining  portion  of  the  bond  is 
sufficient  to  assure  completion  of  the 
reclamation  plan  by  the  Bureau  in  the 
event  of  forfeiture.  Since  the  Maryland 
program  contains  substantively  identical 
requirements  in  subsection  H(3),  the 
Director  finds  that  the  deletion  of  H(2) 
.    will  not  render  the  State  program  less 
effective  than  S  800.14(b). 

c.  Maryland  is  also  proposing  to 
delete  the  $10,000  minimum  bond 
retention  requirement  at  sections 
08.13.09.15H(2)  and  08.13.09.15H(5)(d). 
Although  section  509  of  SMCRA 
requires  the  performance  bond  for  the 
entire  area  under  one  permit  to  be  no 
less  than  $10,000,  section  519(c)  of 
SMCRA  further  provides  for  the  release 
of  the  bond  as  reclamation  acfivities  are 
completed.  The  counterpart  Federal 
regulation  at  §  800.14(b)  requires  that 
the  $10,000  minimum  applies  only  to  the 


total  bond  "initially"  posted  and  not  to 
the  bond  amount  retained  following 
partial  bond  release. 

Therefore,  the  Director  finds  that  the 
deletion  of  sections  08.13.09.15H(2)  and 
08.13.09.15H(5)(d)  regarding  the 
retention  of  $10,000  minimum  bond  will 
not  render  the  Maryland  rules  less 
effective  than  30  CFR  800.14(b). 

d.  Maryland  is  proposing  to  revise 
section  08.13.09.15H(3)  by.  in  addition  to 
renumbering  it  as  subsection  (2),  by 
revising  the  language  to  provide  that  a 
permit  may  be  terminated  only  after 
final  reclamation  has  been  completed  on 
the  entire  permit.  Although  there  is  no 
direct  Federal  counterpart,  the  Federal 
regulations  at  30  CFR  773.11(a)  are 
similar  and  provide  that  obligations 
under  a  permit  are  discontinued  upon 
completion  of  surface  coal  mining  and 
reclamation  operations.  Therefore,  the 
Director  finds  the  proposed  rule,  section 
08.13.09.15H(2)  is  consistent  with  the 
requirements  of  30  CFR  773.11(a). 

e.  Maryland  is  proposing  to  renumber 
section  08.13.09.15H(5)  as  section 
08.13.09.15H(4)  and  to  amend  the 
language  of  subsections  (a)  through  (c) 
concerning  the  release  of  bond  in 
accordance  with  completion  of 
reclamation  under  Phase  I,  II  and  III. 
The  proposed  revisions  refiect 
Maryland's  proposed  change  to  a  single 
performance  bond  for  a  surface  mining 
activity  and  correct  the  cross  reference 
to  the  revised  alternative  bonding 
system  provisions  in  section 
08.13.09.15C.  and  as  such  are 
nonsubstantive  wording  changes. 
However,  because  the  approval  of 
section  08.13.09.15C.  is  conditioned  upon 
the  State  demonstrating  the  solvency  of 
the  proposed  alternative  bonding 
system,  the  Director  must  also 
conditionally  approve  these  proposed 
revisions  pending  such  a  demonstration. 
Until  Maryland  makes  such  a 
demonstration  and  the  results  are 
approved  by  the  Director,  release  of 
performance  bonds  must  be  in 
accordance  with  existing  rules  at 
section  08.13.09.15H(5). 

f.  Maryland  is  proposing  to  amend 
section  08.13.09.15H(6)  by  adding  a 
provision  in  subsection  (b)(v)  which 
provides  that  the  Land  Reclamation 
Committee  (LRC)  must  inspect  and 
approve  the  revegetation  of  a  reclaimed 
area  before  the  Reclamation  Phase  II 
can  be  judged  to  have  been  completed 
by  the  regulatory  authority. 

The  Federal  regulations  at  30  CFR 
733.11  requires  that  a  state  implement, 
administer,  enforce  and  maintain  its 
program  in  accordance  with  SMCRA 
and  the  implementing  regulations.  The 
Director  recognizes  that  defining  the 
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total  bond  "initially"  posted  and  not  to 
the  bond  amount  retained  following 
partial  bond  release. 

Therefore,  the  Director  finds  that  the 
deletion  of  sections  08.13.09.15H(2)  and 
08.13.09.15H(5)(d)  regarding  the 
retention  of  $10,000  minimum  bond  will 
not  render  the  Maryland  rules  less 
effective  than  30  CFR  800.14(b). 

d.  Maryland  is  proposing  to  revise 
section  08.13.09.15H(3)  by.  in  addition  to 
renumbering  it  as  subsection  (2),  by 
revising  the  language  to  provide  that  a 
permit  may  be  terminated  only  after 
final  reclamation  has  been  completed  on 
the  entire  permit.  Although  there  is  no 
direct  Federal  counterpart,  the  Federal 
regulations  at  30  CFR  773.11(a)  are 
similar  and  provide  that  obligations 
under  a  permit  are  discontinued  upon 
completion  of  surface  coal  mining  and 
reclamation  operations.  Therefore,  the 
Director  finds  the  proposed  rule,  section 
08.13.09.15H(2)  is  consistent  with  the 
requirements  of  30  CFR  773.11(a). 

e.  Maryland  is  proposing  to  renumber 
section  08.13.09.15H(5)  as  section 
08.13.09.15H(4)  and  to  amend  the 
language  of  subsections  (a)  through  (c) 
concerning  the  release  of  bond  in 
accordance  with  completion  of 
reclamation  under  Phase  1,  H  and  III. 
The  proposed  revisions  reflect 
Maryland's  proposed  change  to  a  single 
performance  bond  for  a  surface  mining 
activity  and  correct  the  cross  reference 
to  the  revised  alternative  bonding 
system  provisions  in  section 
08.13.09.15C.  and  as  such  are 
nonsubstantive  wording  changes. 
However,  because  the  approval  of 
section  08.13.09.15C.  is  conditioned  upon 
the  State  demonstrating  the  solvency  of 
the  proposed  alternative  bonding 
system,  the  Director  must  also 
conditionally  approve  these  proposed 
revisions  pending  such  a  demonstration. 
Until  Maryland  makes  such  a 
demonstration  and  the  results  are 
approved  by  the  Director,  release  of 
performance  bonds  must  be  in 
accordance  with  existing  rules  at 
section  08.13.09.15H(5). 

f.  Maryland  is  proposing  to  amend 
section  08.13.09.15H(6)  by  adding  a 
provision  in  subsection  (b)(v)  which 
provides  that  the  Land  Reclamation 
Committee  (LRC)  must  inspect  and 
approve  the  revegetation  of  a  reclaimed 
area  before  the  Reclamation  Phase  II 
can  be  judged  to  have  been  completed 
by  the  regulatory  authority. 

The  Federal  regulations  at  30  CFR 
733.11  requires  that  a  state  implement, 
administer,  enforce  and  maintain  its 
program  in  accordance  with  SMCRA 
and  the  implementing  regulations.  The 
Director  recognizes  that  defining  the 
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duties  of  the  LRC  is  an  internal, 
administrative  action  within  Maryland's 
authority  and,  therefore,  not 
inconsistent  with  the  provision  of  30 
CFR  733.11.  The  Director  also  recognizes 
that  although  the  LRC  does  not  possess 
the  authority  to  perform  decision- 
making functions  for  the  State,  it  does 
constitute  an  advisory  board  or 
commission  which  represent  multiple 
interests  and  does  perform  a  function  or 
duty  under  the  Act.  As  such,  each 
member  of  the  LRC  must  comply  with 
the  requirement  of  30  CFR  705.4(d) 
which  requires  that  each  member  shall 
recuse  themselves  from  proceedings 
which  may  affect  their  direct  or  indirect 
financial  interests  and  with  30  CFR 
705.11(a)  which  requires  each  member  to 
file  a  statement  of  employment  and 
financial  interests.  Under  the  Maryland 
program  the  members  of  the  LRC  are  not 
required  to  file  financial  interest  forms 
and  are  not  required  to  recuse 
themselves  from  proceedings  which  may 
affect  their  financial  interest. 

Therefore,  the  Director  finds  that  the 
proposed  revisions  are  no  less  effective 
than  the  counterpart  Federal 
regulations,  except  to  the  extent  that 
Maryland  does  not  require  each  member 
of  tlie  LRC  to  file  with  the  state 
regulatory  authority  a  statement  of 
financial  interest  and  does  not  require 
LRC  members  to  recuse  themselves  from 
proceedings  which  may  affect  their 
financial  interest.  Accordingly,  the 
Director  is  requiring  Marj'land  to  further 
amend  its  rules  to  be  no  less  effective 
than  the  requirement  under  30  CFR 
705.4(d)  and  705.11(a)  by  requiring 
members  of  the  LRC  to  file  with  the 
State,  financial  interest  statements  and 
to  recuse  themselves  from  any 
proceedings  which  may  affect  their 
financial  interest. 

In  addition,  in  making  this  revision, 
Marj'land  inadvertently  failed  to 
renumber  this  section  from  section 
08.13.09.1 5H(6)  to  H(5)  as  a  result  of  the 
deletion  of  subsection  H(2).  Maryland 
has  indicated  in  a  letter  dated 
September  30, 1991,  (Administrative 
Record  No.  MD-547.01)  that  it  is  aware 
of  the  numbering  error  and  is  in  the 
process  of  making  the  necessary 
correction.  In  the  interim,  the  Director 
finds  that  the  error  will  not  adversely 
affect  the  effectiveness  of  this  provision 
and  he  is  approving  the  amendment 
with  the  stipulation  that  the  error  will  be 
corrected  as  soon  as  possible. 

7.  Section  08.13.09151.  Procedures  for 
Release  of  Bonds 

a.  Maryland  is  proposing  to  revise 
15.1(l)(a)  pertaining  to  the  release  of 
bonds  by  deleting  the  reference  to  the 
general  bond  consistent  with  the 


combination  of  the  general  and 
revegetation  bonds  into  a  single 
performance  bond.  The  applicable 
Federal  regulation  at  30  CFR  800.12 
provides  the  regulatory  authority  with 
the  authority  to  prescribe  the  form  of  the 
performance  bond. 

However,  in  making  this  change, 
Maryland  inadvertently  omitted  cross 
reference  to  subsection  A(l).  Maryland 
has  indicated  in  a  letter  dated 
September  30. 1991  (Administrative 
Record  No.  MD-547.01).  that  it  is  aware 
of  the  error  and  is  in  the  process  of 
adding  the  reference  to  subsection 
(A)(1).  In  the  interim,  the  Director  finds 
that  the  context  in  which  the  cross- 
reference  is  used,  clearly  indicates  that 
the  rule  intended  to  reference  both  the 
provision  of  section  08.13.09. 15A  (1)  and 
(2);  he  is  approving  the  amendment  with 
the  stipulation  that  the  rule  be  so 
interpreted. 

b.  Maryland  is  also  proposing  to 
further  revise  section  08.13.09. 15l(l)(a) 
pertaining  to  procedures  for  applying  for 
bond  release  by  deleting  references  to 
the  release  of  the  "general"  bond, 
completion  of  Phase  1  reclamation,  and 
to  release  bond  on  "the  entire  permit 
area,  or  an  area  approved  for 
incremental  filing  and  release  of  bond 
liability."  Since  the  remaining  language 
of  subsection  I(l)(a)  contains  language 
that  is  substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR  800.40(a)(1),  the  Director  finds  that 
the  proposed  revision  renders  the  State 
rule  no  less  effective  than  the  Federal 
counterpart. 

c.  The  State  is  also  proposing  to  delete 
the  requirements  in  section 
08.13.09.15I(l)(a)  that  applications  for 
bond  release  may  only  be  filed  at  times 
or  seasons,  as  established  by  the 
regulatory  authority,  that  allow  the 
X'^gulatory  authority  to  properly  evaluate 
the  success  of  the  reclamation  presented 
in  the  application  as  having  been 
completed.  Counterpart  Federal 
regulations  at  §  800.40(a)(1)  require  that 
the  application  may  be  filed  only  at 
times  or  during  seasons  either  specified 
in  the  States  approved  regulatory 
program  or  specifically  identified  and 
approved  by  the  regulatory  authority  in 
the  permit's  mining  and  reclamation 
plan.  The  Federal  regulations  ensure 
that  bond  release  applications  may  only 
be  submitted  during  appropriate  times  in 
the  gr&v'ipg  season  to  allow  the 
regulatory  authority  to  accurately 
evaluate  the  revegetative  success  of  the 
reclamation.  The  Federal  regulations 
also  contain  provisions  to  allow  the 
State  to  establish  the  times  for  the 
operator  to  request  bond  release  in 
either  the  regulatory  program  or  in  the 


mining  and  reclamation  plan.  Marxland 
does  not  contain  provisions  for  the 
establishments  for  when  a  bond  release 
application  may  be  submitted  for  review 
on  a  case-by-case  basis.  Therefore,  the 
Director  finds  that  proposed  amendment 
would  render  the  Maryland  rules  less 
effective  than  the  Federal  regulations  at 
30  CFR  800.40(a)(1)  and  is  not  approving 
the  proposed  deletion  of  the  requirement 
in  section  08.13.09.151(1  )(a)  that 
applications  for  bond  release  may  be 
filed  only  at  times  or  seasons, 
established  by  the  regulatory  authority, 
that  allow  the  regulatory  authority  to 
adequately  evaluate  the  success  of  the 
reclamation. 

d.  Maryland  is  proposing  to  amend 
section  08.13.09.15I(l)(b)(ii)  to  add  to  the 
requirement  that  the  application  for 
bond  release  contain  copies  of  letters 
the  permittee  has  sent  to  adjoining 
property  owners,  surface  owners,  local 
government  bodies,  planning  agencies, 
sewage  and  water  treatment  authorities, 
and  water  companies  in  the  locality  of 
the  permit  area,  the  requirement  that  the 
letter  also  notify  these  entities  of  their 
opportunity  to  submit  comments, 
objections,  or  requests  for  an  informal 
conference.  Counterpart  Federal 
regulations  at  S  800.40(a)(2)  require  that 
the  application  for  bond  release  contain 
copies  of  letters  the  permittee  has  sent 
to  landowners  and  government 
authorities,  notifying  them  of  the 
intention  to  seek  bond  release.  Since  the 
State's  proposed  regulations  provide 
additional  assurances  that  those 
receiving  the  notification  of  a  pending 
bond  release  application  will  be  av.-are 
of  their  rights  to  submit  comments  or 
objections,  the  Director  finds  that  the 
addition  of  subsection  15.1(l)(b)(ii)  will 
not  render  the  Maryland  rules  less 
effective  than  the  counterpart  Federal 
regjlations  at  30  CFR  800.40(a)(2). 

e.  Maryland  is  proposing  to  revise 
section  08.13.09.15l(2)(b)  concerning  the 
information  that  must  be  included  in  an 
application  for  bond  release.  The 
amendment  proposes  to  add 
requirements  in  subsection  (b)(iv)  that 
the  advertisement  include  the  total 
amctint  of  bond  in  effect  for  the  permit 
area;  in  subsection  (b)(v)  that  the 
advertisement  include  a  description  of 
the  reclamation  results  achieved  as 
related  to  compliance  with  the 
Regulatorj'  Program  and  the  approved 
permit;  and  in  subsection  (b)(vi)  a 
statement  that  requests  for  an  informal 
conference  may  be  submitted  to  the 
regulatory  authority.  While  similar  to 
the  requirements  cf  the  Federal 
counterpart  at  30  CFR  800.40(a)(2).  the 
Federal  regulations  also  include  the 
requirements  that  the  advertisement 
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include:  the  date  the  permit  was 
approved,  the  type  of  the  bond  filed,  and 
the  dates  that  the  reclamation  work  was 
performed.  These  informational 
requirements  are  intended  to  aid  the 
public  in  recognizing  the  precise  permit 
in  question. 

In  addition,  30  CFR  800.40(a)(2) 
requires  advertisements  of  bond  release 
applications  to  include  notification  that 
interested  parties  may  submit  to  the 
regulatory  authority  a  request  for  a 
public  hearing  on  the  specific  bond 
release.  Although  Maryland's  proposed 
revision  in  subsection  (b)(vi)  does  not 
require  that  the  application  include 
notification  that  a  public  hearing  may  be 
requested.  Maryland's  informal 
conference  procedures  provide  for  many 
of  the  safeguards  of  the  Federal  public 
hearing  procedures.  Furthermore, 
Maryland's  existing  rules  in  section 
08.13.09.151(9)  require  that  the  regulatory 
authority  notify  the  permittee,  anyone 
who  filed  comments  or  objections,  and 
any  other  known  interested  parties,  in 
writing  of  the  opportunity  to  request  an 
adjudicatory  hearing.  Also,  Maryland's 
rules  at  section  08.13.09.15l(10)(b)  state 
that  the  regulatory  authority  may  not 
release  any  bond  until  the  right  to 
request  an  adjudicatory  hearing  has  not 
been  exercised  or  a  final  decision  of  the 
Bureau  has  been  entered  approving  the 
release  after  an  adjudicatory  hearing. 
Maryland's  informal  conference  and 
adjudicatory  hearing  procedures  provide 
for  notice  and  opportunity  to  be  heard 
which  are  comparable  to  that  provided 
for  in  30  CFR  800.40(a)(2). 

Therefore,  the  Director  finds  that  the 
proposed  additions  to  section 
08.13.09.15l(2)(b)  is  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  800.40(a)(2).  except  to  the  extent 
that  the  proposed  revisions  do  not 
include  the  requirement  that  the 
advertisement  include  the  identification 
of  the  permits  approval  date,  the  type  of 
bond  filed  and  the  appropriate  dates  of 
the  reclamation  work  performed. 
Accordingly,  the  Director  is  requiring 
Maryland  to  further  amend  section 
08.13.09.151(2)  to  include  the  requirement 
that  the  advertisement  for  an 
application  for  bond  release  include 
such  information. 

f.  Maryland  is  proposing  to  amend 
subsection  1(3)  to  specify  that  a  request 
for  an  informal  conference  to  a  proposed 
bond  release  may  be  filed  with  the 
regulatory  authority  within  30  days 
following  the  last  advertisement  of  the 
filing  of  a  bond  release  application. 
Similar  provisions  are  contained  in  the 
Federal  regulations  at  30  CFR 
800.40(a)(2)  and  (f)-  Similar  to  the 
previous  Director's  finding,  since 


Maryland's  informal  conference  and 
adjudicatory  hearing  procedures  provide 
notice  and  opportunity  to  be  heard 
comparable  to  the  Federal  regulations  at 
30  CFR  800.40(f).  he  finds  that  the 
proposed  revisions  to  section 
08.13.09.151(3)  are  not  inconsistent  with 
these  Federal  regulations. 

g.  Maryland  is  proposing  to  delete  the 
provisions  in  section  08.13.09.151(4)  that 
provide  the  surface  owner,  agent,  or 
lessee  with  notification  that  a  bond 
release  inspection  will  be  conducted 
and  of  the  opportunity  for  such  persons 
to  participate  with  the  regulatory 
authority  in  making  such  an  inspection. 

Counterpart  Federal  regulations  at 
§  800.40(b)(1)  require  that  the  surface 
owner,  agent,  or  lessee  shall  be  given 
notice  of  the  bond  release  inspection 
and  provided  with  the  opportunity  to 
participate  with  the  regulatory  authority 
in  the  inspection.  The  proposed 
amendment  would  not  provide  those 
persons  with  a  direct  interest  in  the 
reclaimed  lands  with  the  full 
opportunity  to  evaluate  the  success  of 
the  reclamation  and  would  not  provide 
the  regulatory  authority  with  the 
necessarj'  citizen  involvement  that  is 
necessary  to  help  insure  that  its 
decisions  are  grounded  on  complete 
information.  Therefore,  the  Director  is 
not  approving  the  proposed  amendment 
at  section  08.13.09.151(4)  to  delete  the 
opportunity  for  those  with  a  direct 
interest  in  the  success  of  the 
reclamation  to  participate  with  the 
regulatory  authority  in  making  the  bond 
release  inspection. 

h.  Maryland  is  proposing  to  add 
provisions  in  section  08.13.09.151(4)  that 
grant  the  regulatory  authority  the  right 
to  waive  the  required  bond  release 
inspection  if:  (a)  No  objections  or 
requests  for  an  informal  hearing  were 
submitted  and  (b)  the  regulatory 
authority  had  conducted  the  required 
complete  inspection  of  the  area  within 
the  four  month  period  prior  to  receiving 
the  bond  release  application  and  the 
inspection  did  not  identify  any  reason 
for  denying  bond  release. 

Counterpart  Federal  regulations  at 
§  800.40(b)(1)  explicitly  require  that  the 
regulatory  authority  conduct  a  bond 
release  inspection  within  30  days  of  the 
receipt  of  the  bond  release  application. 
They  do  not  provide  for  any  waiver  of 
these  requirements  as  they  are  crucial  in 
determining  both  the  success  of  the 
reclamation,  the  degree  of  difficulty  to 
complete  any  remaining  reclamation, 
whether  pollution  of  surface  and 
subsurface  water  is  occurring,  the 
probability  of  future  occurrence  of  such 
pollution  and  the  estimated  cost  of 
abating  such  pollution.  Therefore,  the 


Director  is  not  approving  the  proposed 
amendment  to  section  08.13.09.151(4) 
that  provides  the  regulatory  authority 
with  the  right  to  waive  required  bond 
release  inspections. 

8.  Section  08.13.09.15J.  Procedures  for 
Release  of  Revegetalion  Bonds 

Maryland  is  proposing  to  delete,  in  its 
entirety,  section  08.13.09.15)  concerning 
the  procedures  for  the  release  of  the 
revegetation  bond.  This  change  is 
consistent  with  the  State's  intention  to 
delete  the  provisions  for  a  separate 
revegetation  bond,  at  section 
08.13.09.15A  and  replace  it  with  a  single 
performance  bond.  Since  the  Maryland 
program  will  retain  the  provisions 
concerning  bond  release  procedures  at 
section  08.13.09.151,  the  Director  finds 
that  the  revision  will  not  render  the 
State's  rule  less  effective  than  the 
Federal  regulations  at  §  800.40(b). 

9.  Section  08.13.09.151(1)  Deep'Mine 
Bonding  Reguirements 

Mar>-land  is  proposing  to  delete  the 
reference  in  section  08.13.09.15L(1)  to 
submission  of  both  a  general  and  a 
revegetation  bond.  Since  the  Federal 
regulations  at  30  CFR  800.12  provide  that 
the  State  may  prescribe  the  form  of  the 
performance  bond  the  Director  finds 
that  the  proposed  deletion  will  not 
render  the  State  program  less  effective 
than  the  Federal  program,  or  the  State 
Program  as  originally  proposed. 

10.  Bond  Supplement  Reserve  (House , 
BUI  1384) 

a.  Maryland  is  proposing  to  revise 
MAC  section  7-507.1(a)  to  clarify  that 
the  Regulatory  Authority  shall  assess  a 
15  cent  mine  reclamation  surcharge  for 
each  ton  of  coal  removed  by  open-pit  or 
strip  methods.  The  revision  further 
amends  this  section  by,  in  addition  to 
renumbering  sections  7-507.1  (1)  and  (2) 
as  7-507.1  (b)(1)  and  (b)(2),  by  revising 
the  existing  language  to  clarify  that  9 
cents  of  the  reclamation  surcharge 
collected  will  be  deposited  to  the  credit 
of  the  Reclamation  Fund  and  that  the 
remaining  6  cents  of  the  reclamation 
surcharge  will  be  remitted  to  the  fiscal 
authority  of  the  county  in  which  the  coal 
was  removed.  Since  the  intent  of  the 
existing  provisions  are  not  changed,  the 
Director  finds  that  the  clarifying 
revisions  do  not  constitute  a  substantive 
change  in  the  approved  Maryland 
Program. 

b.  Maryland  is  proposing  to  delete  the 
existing  provisions  at  7-507.1(b)(2)(ii)  (1) 
and  (2)  concerning  the  requirement  that 
unpaid  mine  reclamation  surcharges 
shall  be  a  lien  on  personal  property  and 
on  the  real  property  of  the  owner  of  the 
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Director  is  not  approving  the  proposed 
amendment  to  section  08.13.09.151(4) 
that  provides  the  regulatory  authority 
with  the  right  to  waive  required  bond 
release  inspections. 

8.  Section  08.13.09.15J.  Procedures  for 
Release  of  Revegetation  Bonds 

Maryland  is  proposing  to  delete,  in  its 
entirety,  section  08.13.09.15J  concerning 
the  procedures  for  the  release  of  the 
revegetation  bond.  This  change  is 
consistent  with  the  State's  intention  to 
delete  the  provisions  for  a  separate 
revegetation  bond,  at  section 
08.13.09.15A  and  replace  it  with  a  single 
performance  bond.  Since  the  Maryland 
program  will  retain  the  provisions 
concerning  bond  release  procedures  at 
section  08.13.09.151.  the  Director  finds 
that  the  revision  will  not  render  the 
State's  rule  less  effective  than  the 
Federal  regulations  at  §  800.40(b). 

9.  Section  08.13.09.151(1)  Deep-Mine 
Bonding  Reguirements 

Mar>  land  is  proposing  to  delete  the 
reference  in  section  08.13.09.15L(1)  to 
submission  of  both  a  general  and  a 
revegetation  bond.  Since  the  Federal 
regulations  at  30  CFR  800.12  provide  that 
the  State  may  prescribe  the  form  of  the 
performance  bond  the  Director  finds 
that  the  proposed  deletion  will  not 
render  the  State  program  less  effective 
than  the  Federal  program,  or  the  State 
Program  as  originally  proposed. 

10.  Bond  Supplement  Reserve  (House 
BUI  1384) 

a.  Maryland  is  proposing  to  revise 
MAC  section  7-507.1(a)  to  clarify  that 
the  Regulatory  Authority  shall  assess  a 
15  cent  mine  reclamation  surcharge  for 
each  ton  of  coal  removed  by  open-pit  or 
strip  methods.  The  revision  further 
amends  this  section  by,  in  addition  to 
renumbering  sections  7-507.1  (1)  and  (2) 
as  7-507.1  (b)(1)  and  (b)(2),  by  revising 
the  existing  language  to  clarify  that  9 
cents  of  the  reclamation  surcharge 
collected  will  be  deposited  to  the  credit 
of  the  Reclamation  Fund  and  that  the 
remaining  6  cents  of  the  reclamation 
surcharge  will  be  remitted  to  the  fiscal 
authority  of  the  county  in  which  the  coal 
was  removed.  Since  the  intent  of  the 
existing  provisions  are  not  changed,  the 
Director  finds  that  the  clarifying 
revisions  do  not  constitute  a  substantive 
change  in  the  approved  Maryland 
Program. 

b.  Maryland  is  proposing  to  delete  the 
existing  provisions  at  7-507.1(b)(2)(ii)  (1) 
and  (2)  concerning  the  requirement  that 
unpaid  mine  reclamation  surcharges 
shall  be  a  lien  on  personal  property  and 
on  the  real  property  of  the  owner  of  the 
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personal  property  and  shall  be  attached 
to  the  real  property  only  after  notice 
thereof  has  been  duly  recorded  in  the 
office  of  the  clerk  of  the  circuit  court  in 
the  county  where  the  land  lies.  Since  the 
corresponding  Federal  regulations  for 
bonding  under  30  CFR  part  800  do  not 
impose  similar  specific  requirements, 
the  Director  finds  that  the  deletion  of 
these  requirements  will  not  render  the 
State  rules  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

c.  Maryland  is  proposing  to  add 
statutory  provisions  at  MAC.  7-514.2. 
Bond  Supplement  Reserve,  to  authorize 
the  establishment  of  a  Bond  Supplement 
Reserve  fund  within  the  Reclamation 
Fund.  MAC  section  7-514,  Disposition  of 
Funds  Right  of  Entry  is  proposed  to  be 
modified  to  allow  funds  from  the 
proposed  Bond  Supplement  Reserve  to 
be  used  for  reclamation  purposes  when 
the  original  bond  is  not  sufficient  to 
reclaim  the  site  for  which  it  was  posted 
in  the  event  of  forfeiture.  Maryland  is 
also  proposing  to  add  provisions  to 
MAC  7-507.1,  Mine  Reclamation 
Surcharge  Bond  Supplement  Surcharge, 
to  fund  the      -"d  Supplement  Reserve 
by:  diverting  2  cents  of  the  9  cents  per 
ton  of  coal  removed  that  currently  is 
deposited  in  the  Reclamation  Fund  in 
accordance  with  7-507.1(b)(l);  by 
diverting  the  entire  6  cents  per  ton  of 
coal  removed  that  currently  is  remitted 
to  the  fiscal  authority  of  the  county  in 
which  the  coal  was  removed  as  required 
by  7-507.1(b)(2):  and,  by  creating  a  new 
2  cent  surcharge  on  each  ton  of  coal 
mined  by  open-pit  or  strip  mining 
methods  in  accordance  with  MAC  7- 
507.1(d).  Therefore,  a  total  of  10  cents 
per  ton  of  coal  removed  by  strip  or 
open-pit  mining  methods  will  be 
deposited  in  the  Bond  Supplemental 
Reserve  Fund  to  fund  the  reclamation  of 
mining  sites  where  the  operator  has 
forfeited  on  his  or  her  obligation  to 
reclaim  the  site  in  accordance  with  the 
permit. 

The  diversion  of  funds  from  7-507.1(b) 
(1)  and  (2)  would  continue  until  the 
amount  of  money  in  the  Bond 
Supplemental  Reserve  equals  or  exceeds 
$300,000.  Furthermore,  the  2  cents  per 
ton  Bond  Supplement  Reserve  surchdrge 
under  7-507.1(d)  will  end  temporarily 
when  the  amount  of  the  Bond 
Supplemental  Reserve  equals  or  exceeds 
$300,000  and  when  the  amount  that  had 
been  diverted  from  the  Reclamation 
Reserve  under  7-507.1(b)(l)  and  the 
amount  diverted  from  the  county  funds 
collected  under  7-507(b)(2)  has  been 
reimbursed  by  this  assessment.  The 
payments  into  the  Bond  Supplemental 
Reserve  will  resume  when  the  amount  in 


the  Bond  Supplemental  Reserve  is  less 
than  $200,000. 

Under  30  CFR  800.11(e).  the  Director 
may  approve  an  alternative  bonding 
system  provided  the  State  has 
demonstrated  that  it  will  have  available 
sufficient  funds  to  complete  the 
reclamation  plan  for  any  areas  which 
may  be  in  default  at  any  time. 
Maryland's  proposed  regulations  at 
section  08.13.09.15C  and  the  proposed 
statutory  provisions  under  House  Bill 
1384  constitute  the  establishment  of  an 
alternative  bonding  system  or  bond 
pool.  These  proposed  revisions  raise 
questions  concerning  the  ability  of  the 
Bond  Supplement  Reserve  to  meet  the 
requirements  of  30  CFR  800.11(e). 
Specifically,  the  Director  is  concerned 
whether  the  funds  generated  by  the 
Bond  Supplement  Reserve  will  provide 
sufficient  revenues  to  supplement  the 
flat  rate  performance  bond,  proposed  in 
section  08.13.09.15C.  and  provide  the 
regulatory  authority  with  sufficient 
funds  to  comply  with  the  requirements 
of  §  800.11(e). 

Therefore,  because  of  this  concern, 
the  Director  is  conditionally  approving 
the  proposed  amendments  to  House  Bill 
1384  pending  a  demonstration  by 
Maryland  that  the  revenues  generated 
through  collection  of  the  Bond 
Supplement  Reserve  surcharge  under 
MAC  7-507.1(d)  and  the  diversion  of 
Reclamation  Fund  surcharge  funds  in 
accordance  with  provisions  at  7- 
514(b)(1)  and  7-514.2(b)(2)  will  be 
sufficient  to  supplement  the  funds 
received  from  the  bonds  collected  under 
section  08.13.09.15C  to  ensure  that  the 
State  will  be  able  to  meet  the 
requirements  of  30  CFR  800.11(e).  Such  a 
demonstration  shall  be  made  through  a 
certified  actuarial  study  showing  the 
Bond  Supplement  Reserve  Fund's 
soundness  and  financial  solvency. 
Furthermore,  until  the  results  of  the 
actuarial  study  are  approved  by  the 
Director,  the  performance  bond  amount 
shall  be  calculated  in  accordance  with 
the  current  program  rules  of  section 
08.3.09.15.C. 

d.  Maryland  is  proposing  to  add 
provisions  at  7-514.2(g)  to  require  the 
Secretary  provide  the  LRC  with  30  days 
to  submit  comments  and 
recommendations  concerning  proposed 
expenditures  from  the  newly  created 
Bond  Supplemental  Reser\'e.  The 
Federal  regulation  at  30  CFR  733.11 
requires  that  a  state  implement, 
administer,  enforce  and  maintain  its 
program  in  accordance  with  SMCRA 
and  its  implementing  regulations.  The 
Director  recognizes  that  defining  the 
duties  of  the  LRC  is  an  internal, 
administrative  action  within  Maryland's 


authority.  Therefore,  the  Director  finds 
the  proposed  statutory  provisions  at  7- 
514.2(g)  consistent  with  the  general 
provisions  at  30  CFR  733.11. 

11.  Bond  Forfeiture,  Replacement  of 
Water  Supplies  Impacted  by  Open-Pit 
Mining  (House  Bill  817) 

a.  Maryland  is  proposing  to  revise  its 
statutory  provision  at  MAC.  title  7. 
subtitle  5.  sections  7-514  and  7-519  to 
expedite  the  replacement  of  water 
supplies  determined  by  the  regulatory 
authority  to  have  been  damaged  by 
open-pit  mining  operations.  Specifically. 
Maryland  is  proposing  to  add  a 
provision  to  section  7-514(a)(3)  and  7- 
514.1(a)  to  establish  within  the 
Reclamation  Fund  a  Water  Supply 
Replacement  Reserve  to  fund  the 
replacement  of  damaged  water  supplies 
after  all  bonds  have  been  released.  The 
Water  Supply  Replacement  Reserve 
would  be  funded,  as  provided  for  in  new 
sections  MAC  7-514.1(b)  and  (c),  by 
diverting  1  cent  of  the  9  cent 
Reclamation  Fund  surcharge  assessed 
for  each  ton  of  coal  removed  by  open-pit 
or  strip  method  to  the  Water  Supply 
Replacement  Reserve.  For  water 
supplies  determined  to  have  been 
damaged  prior  to  full  bond  release. 
Maryland  is  proposing  to  amend  MAC 
section  7-519.  to  allow  the  regulatory 
authority  to  use  money  in  the  general 
Reclamation  Fund,  to  expedite  the 
replacement  of  damaged  water  supplies 
prior  to  release  of  all  bonds  on  a  permit 
provided  that  either  the  operator  or  the 
property  owner  reimburses  the 
Reclamation  Fund.  The  proposed  rules 
in  subsections  (c)  through  (f)  are  added 
to  define  the  circumstances  under  which 
the  Reclamation  Fund  may  be  used  to 
expedite  water  replacement.  These 
circumstances  are  as  follows: 

(1)  On  the  request  of  the  operator, 
provided  the  operator  agrees  to 
reimburse  the  fund  for  money  expended 
to  replace  the  water  supply,  if  the 
regulatory  authority  has  determined  that 
the  operator's  open-pit  mining  operation 
adversely  affected  the  water  supply, 
and.  if  challenged,  an  administrative 
and  judicial  review  upheld  that 
determination  (7-514(d)(l)  and  (f)(1)). 

(2)  On  the  request  of  the  owner  of  the 
affected  water  supply  if  the  operator  has 
failed  to  replace  the  damaged  water 
supply,  provided  the  owner  agrees  to 
reimburse  the  fund  if.  upon  an 
administrative  and  judicial  review,  it 
was  determined  that  the  damage  to  the 
water  supply  did  not  result  from  the 
open  pit  mining  operation  (7-519  (d)(2) 
and  (0(2)). 

(3)  The  regulatory  authority 
determines  that  the  water  supply  has 
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been  damaged  by  open-pit  mining 
operations  after  the  bonds  on  the  site 
have  been  forfeited  and  the  forfeited 
bond  amount  is  not  sufficient  to  replace 
the  water  supply  (7-519(e)(l)). 

(4)  The  operator  requests 
reimbursement  for  the  operator's  eligible 
costs  to  replace  the  water  supply  from 
the  Reclamation  Fund  if  it  is  determined 
that  damage  to  the  water  supply  did  not 
proximately  result  from  the  operators 
open-pit  mining  operation,  and  if  the 
operator  has  replaced  the  water  supply 
(7-519(F)(3)(I)  and  (11)). 

Section  7-519(e)(2)  requires  the  Water 
Supply  Replacement  Reserve  to  be  used 
to  replace  the  water  supply  if  the 
regulatory  authority  determines  that  the 
water  supply  has  been  affected  by  open- 
pit  mining  operations  after  bonds  on  the 
site  have  been  fully  released  instead  of 
requiring  the  operator  to  replace  the 
water  supply. 

Maryland  is  also  proposing  to  add 
MAC  section  7-519(g)(l)and  (2)  to 
require  that  the  operator  shall  be  liable 
for  any  expenditures  from  the 
Reclamation  Fund  if  the  amount 
received  from  the  forfeiture  is  not 
sufficient  to  cover  the  entire  cost  of 
replacement  of  the  water  supply 
damaged  by  the  open-pit  mining 
operation. 

Although  both  the  Federal  regulations 
dt  30  CFR  816.41(h)  and  Maryland's 
rules  at  section  08.13.09.23.K  contain 
substantively  identical  requirements 
which  require  that  any  person  who 
conducts  surface  mining  shall  replace 
water  supplies  damaged  by  the  mining 
activities,  there  are  no  Federal 
counterparts  for  the  regulatory  authority 
to  provide  a  source  of  funds  to  replace 
damaged  water  supplies.  Since  the 
proposal  to  use  funds  from  the 
Reclamation  Fund  or  the  Water  Supply 
Replacement  Reserve  will  expedite  that 
replacement  of  water  supplies  damaged 
by  open-pit  mining  operations,  the 
Director  finds  that  the  establishment 
and  funding  of  the  Water  Supply 
Replacement  Reserve  under  7-514  and 
7-514  1  is  not  inconsistent  with  the 
Federal  regulations. 

However,  MAC  sections  7-519(b)  and 
7-519(e){2)  require  the  regulatory 
authority  to  use  funds  from  the  Water 
Supply  Replacement  Reserve  after  all 
bonds  on  the  operation  have  been  fully 
released,  instead  of  requiring  the 
operator  to  replace  the  water  supply. 
Section  717  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  816.41(h)  do  not 
allow  for  this  exemption  of  the 
operator's  responsibility  to  replace 
water  supplies  damaged  by  surface 
mining  operations.  Therefore,  the 
Director  is  not  approving  the  provisions 
of  section  --519(b)  and  7-519(e)(2) 


which  specifically  exempt  an  operator 
from  the  requirement  to  replace  water 
supplies  after  all  bonds  on  the  permit 
have  been  fully  released,  as  they  would 
render  the  State  rules  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.41(h). 

12.  Deep  Mining  of  Coal  (Senate  BUI 
118) 

a.  Maryland  is  proposing  to  add 
statutory  provisions  at  MAC  section  7- 
5A-05.2  to  require  that  the  operator  of  a 
deep  mine  shall  replace  the  water 
supply  of  an  owner  who  obtains  all  or 
part  of  their  supply  of  water  for  a 
legitimate  use  from  an  underground  or 
surface  source  if  the  regulatory  authority 
determines  that  such  water  supply  has 
been  adversely  affected  by  the  deep 
mining  operation.  The  proposed 
provisions  provide  the  regulatory 
authority  with  the  authority  to  use  funds 
from  the  Deep  Mining  Fund  to  expedite 
the  replacement  of  damaged  water 
supplies  under  specific  circumstances 
by  defining  the  regulatory  authority's 
responsibility.  Under  these 
circumstances  the  regulatory  authority 
may  use  money  from  the  Deep  Mining 
Fund  if: 

(1)  On  request  from  the  operator, 
provided  the  operator  agrees  to 
reimburse  the  fund,  if  the  regulatory 
authority  has  determined,  and  if 
challenged,  an  administrative  and 
judicial  review  has  upheld  the 
determination,  that  the  operators 
underground  mining  operation  adversely 
affected  the  water  supply. 

(2)  On  the  request  of  the  owner  of  the 
affected  water  supply  when  the  operator 
fails  to  replace  the  water  supply  as 
ordered  by  the  regulatory  authority, 
provided  the  owner  agrees  to  reimburse 
the  fund  if  upon  an  administrative  and 
judicial  review  it  was  determined  that 
the  damage  to  the  water  supply  did  not 
result  from  the  open  pit  mining 
operation. 

(3)  The  amount  of  the  forfeited  bonds 
are  insufficient  to  replace  the  water 
supply  and  the  regulatory  authority  has 
determined  that  the  water  supply  was 
damaged  by  the  deep  mining  operation 
for  which  the  bonds  were  forfeited. 

(4)  The  bonds  on  the  site  have  been 
fully  released  prior  to  the  regulatory 
authority's  determination  that  the  deep 
mining  operation  for  which  the  bonds 
had  been  fully  released  was  responsible 
for  the  damage  to  the  water  supply. 

(5)  The  operator  requests 
reimbursement  for  his  or  her  eligible 
costs  to  replace  the  water  supply  from 
the  Deep  Mining  Fund  if  it  is  determined 
that  damage  to  the  water  supply  did  not 
proximately  result  from  the  operators 
deep  mining  operation. 


Maryland  is  also  proposing  to  add 
MAC  section  7-5A-05.2(g)  to  require 
that  the  operator  shall  be  liable  for  any 
expenditure  from  the  Deep  Mining  Fund 
to  replace  a  damaged  water  supply  in 
excess  of  the  funds  received  from  the 
forfeiture  of  the  bonds  on  the  site. 

SMCRA  and  the  Federal  regulations 
do  not  specifically  require  the 
replacement  of  the  water  supply 
damaged  by  underground  mining 
activities,  instead  Federal  regulations  at 
30  CFR  817.41(a)  require  all  underground 
mining  and  reclamation  activities  be 
conducted  to  minimize  disturbance  of 
the  hydrologic  balance  within  the  permit 
and  adjacent  areas,  to  prevent  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area,  and  to  support 
approved  postmining  land  uses  in 
accordance  with  the  terms  and 
conditions  of  the  approved  permit. 
Notwithstanding,  in  the  case  of  bond 
forfeiture,  SMCRA  does  not  require  the 
bond  be  used  to  replace  water  supplies 
damaged  by  underground  mining 
operations.  Whereas,  Maryland's 
proposed  statutory  provisions  provide 
for  additional  protection  of  the  land 
owner's  water  rights  by  requiring  the 
replacement  of  damaged  or  lost  water 
supplies,  it  is  not  clear  that  the  bond 
received  from  the  forfeiture  would  be 
used  first  to  fully  reclaim  the  site  in 
accordance  with  the  approved  permit 
and  reclamation  plan  as  required  by 
SMCRA.  Therefore,  the  Director  is 
approving  the  proposed  amendment,  so 
long  as  in  cases  of  a  bond  forfeiture,  the 
amount  necessary  for  water 
replacement  does  not  render  the  balance 
of  the  bond  insufficient  to  fully  reclaim 
the  surface  effects  of  underground 
mining. 

13.  Section  7-5A-09(c)  Bond:  Amount: 
Period  of  Liability 

a.  Maryland  is  proposing  to  revise 
section  7-5A-09(c)  to  modify  the 
language  concerning  the  bond  liability 
with  respect  to  deep  mining  operations. 
The  revised  language  stipulates  that  a 
bond  may  not  be  fully  released  until  all 
requirements  of  subtitle  5A,  Deep 
Mining  Control,  regulations  adopted  in 
accordance  with  this  subtitle,  and 
permit  conditions  have  been  met.  The 
proposed  change  renders  the  State  rule 
substantively  identical  to,  and. 
therefore,  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
800.13(a)(1). 

14.  Section  7-6A- 10(d).  Forfeiture  of 
Bond  or  Deposit:  Disposition  of 
Proceeds,  Uses 

Maryland  is  proposing  to  add 
provisions  to  section  7-5A-10(d)  (1)  and 
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Maryland  is  also  proposing  to  add 
MAC  section  7-5A-05.2(g)  to  require 
that  the  operator  shall  be  liable  for  any 
expenditiu-e  from  the  Deep  Mining  Fund 
to  replace  a  damaged  water  supply  in 
excess  of  the  funds  received  from  the 
forfeiture  of  the  bonds  on  the  site. 

SMCRA  and  the  Federal  regulations 
do  not  specifically  require  the 
replacement  of  the  water  supply 
damaged  by  underground  mining 
activities,  instead  Federal  regulations  at 
30  CFR  817.41(a)  require  all  underground 
mining  and  reclamation  activities  be 
conducted  to  minimize  disturbance  of 
the  hydrologic  balance  within  the  permit 
and  adjacent  areas,  to  prevent  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area,  and  to  support 
approved  postmining  land  uses  in 
accordance  with  the  terms  and 
conditions  of  the  approved  permit. 
Notwithstanding,  in  the  case  of  bond 
forfeiture.  SMCRA  does  not  require  the 
bond  be  used  to  replace  water  supplies 
damaged  by  underground  mining 
operations.  Whereas.  Maryland's 
proposed  statutory  provisions  provide 
for  additional  protection  of  the  land 
owner's  water  rights  by  requiring  the 
replacement  of  damaged  or  lost  water 
supplies,  it  is  not  clear  that  the  bond 
received  from  the  forfeiture  would  be 
used  first  to  fully  reclaim  the  site  in 
accordance  with  the  approved  permit 
and  reclamation  plan  as  required  by 
SMCRA.  Therefore,  the  Director  is 
approving  the  proposed  amendment,  so 
long  as  in  cases  of  a  bond  forfeiture,  the 
amount  necessary  for  water 
replacement  does  not  render  the  balance 
of  the  bond  insufficient  to  fully  reclaim 
the  surface  effects  of  underground 
mining. 

13.  Section  7-5A-09(c)  Bond:  Amount: 
Period  of  Liability 

a.  Maryland  is  proposing  to  revise 
section  7-5A-09{c)  to  modify  the 
language  concerning  the  bond  liability 
with  respect  to  deep  mining  operations. 
The  revised  language  stipulates  that  a 
bond  may  not  be  fully  released  until  all 
requirements  of  subtitle  5A,  Deep 
Mining  Control,  regulations  adopted  in 
accordance  with  this  subtitle,  and 
permit  conditions  have  been  met.  The 
proposed  change  renders  the  State  rule 
substantively  identical  to,  and. 
therefore,  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
800.13(a)(1). 

14.  Section  7-5A-10(d).  Forfeiture  of 
Bond  or  Deposit:  Disposition  of 
Proceeds,  Uses 

Maryland  is  proposing  to  add 
provisions  to  section  7-5A-10(d)  (1)  and 
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(2)  concerning  the  disposition  of  funds 
received  from  the  forfeiture  of  bonds  on 
deep  mining  sites.  Section  7-5A-10(d)(l) 
is  added  to  require  that  funds  received 
from  bond  forfeitures  shall  be  used  to 
reclaim  the  land  affected  by  the 
operation  on  which  the  liability  was 
charged.  The  Director  finds  that  the 
revised  State  rule  is  substantively 
identical  to.  and.  therefore,  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  800.50(b)(2)  which  authorizes  the 
use  of  forfeited  funds  for  the  completion 
of  the  reclamation  plan. 

Section  7-5A-10(d)(2)  states  that  funds 
received  on  a  bond  forfeiture  in  excess 
of  the  amount  required  to  reclaim  the 
bonded  land  may  be  used  to  reclaim  any 
other  land  affected  by  deep  mining.  As 
d  scussed  in  the  approval  of  similar 
provisions  pertaining  to  excess  bond 
forfeiture  funds  received  from  open-pit 
mining  operations  (55  FR  22905,  June  5, 
1990),  Maryland's  proposed  rule  is  not 
dependent  upon  SMCRA  for  its 
authority  to  use  excess  portions  of 
forfeited  bond  funds  to  pay  for  other 
reclamation  costs  of  State  programs. 
Maryland  relies  upon  independent 
statutory  bases,  State  law,  for  the  use  of 
excess  bond  forfeited  funds  for  other 
reclamation  costs  and  is,  therefore,  well 
within  the  discretion  provided  by 
Section  505  of  SMCRA  to  propose  more 
stringent  regulations  than  do  the 
provisions  of  SMCRA  and  its 
implementing  regulations.  Therefore,  the 
Director  finds  the  Maryland  proposed 
rule  at  MAC  section  7-5A-10-(d)(2)  to  be 
not  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations 
at  30  CFR  part  800. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  July  18. 1989.  Federal 
Register  (54  FR  30098)  ended  on  August 
17, 1989.  Comments  were  not  received 
and  a  public  hearing  was  not  held  as  no 
one  requested  an  opportunity  to  provide 
testimony. 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
on  House  Bill  817,  announced  in  the 
April  11. 1989.  Federal  Register  ended  on 
May  11. 1989.  and  on  Senate  Bill  817, 
announced  in  the  August  11. 1989, 
Federal  Register,  ended  on  September 
11, 1989.  A  public  hearing  was  not  held 
for  cither  proposed  rule  as  no  one 
requested  an  opportunity  to  provide 
testimony. 


Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  Labor.  Mine  Safety  and  Health 
Administration;  the  Department  of  the 
Interior,  Bureau  of  Land  Management; 
and  the  Department  of  the  Interior,  Fish 
and  Wildlife  Service,  concurred  without 
comment. 

V.  Director's  Decision 

Based  on  the  above  fmdings.  the 
Director  is  approving  the  program 
amendments  submitted  by  Maryland  on 
June  14, 1989,  June  10, 1988,  and  June  15, 
1989,  with  the  exceptions  noted  below. 

As  discussed  in  Finding  B-la.  the 
Director  is  approving  section 
08.13.09.15A(2)  except  to  the  extent  that 
the  liability  of  the  performance  bond  is 
limited  to  the  requirements  of  the 
regulatory  program.  Accordingly,  the 
Director  is  requiring  that  the  rule  be 
amended  to  require  that  all  bonds  be 
conditioned  upon  the  operator's  faithful 
performance  of  all  requirements  of  the 
Act,  the  regulatory  program,  the  permit, 
and  the  reclamation  plan. 

As  discussed  in  Finding  B-2,  the 
Director  is  conditionally  approving 
section  08.13.09.15C  pending  a 
demonstration  by  Maryland  that  the 
revenues  collected  through  the  revised 
flat  rate  bond  schedule  combined  with 
the  proposed  revenues  generated 
through  the  establishment  of  an 
alternative  bonding  system  in  MAC  7- 
514.2  will  be  sufficient  to  ensure  that  the 
State  will  meet  the  requirements  of  30 
CFR  800.11(e).  Until  such  a 
demonstration  has  been  made  and  is 
approved  by  the  Director.  Maryland 
must  continue  to  calculate  the 
performance  bond  amount  in 
accordance  with  the  current  rules  under 
section  08.13.09.15C. 

As  discussed  in  Finding  B-3a.  the 
Director  is  conditionally  approving 
section  08.13.09.15D(1)  pending  the 
approval  by  OSM  of  the  demonstration 
of  solvency  of  the  alternative  bonding 
system,  except  to  the  extent  that  the 
proposed  rule  does  not  require  that  the 
bond  be  adjusted  as  acreage  in  the 
permit  area  is  increased.  Until  Maryland 
makes  the  finding  required  in  Finding  &- 
2  and  the  results  are  approved  by  the 
Director,  bond  amounts  shall  be 
adjusted  in  accordance  with  approved 
program  rules. 

As  discussed  in  Finding  B-5b.  the 
Director  is  approving  section 
08.13.09.15F(2)(h)  except  to  the  extent 
that  the  banks  that  issue  certificates  of 


deposit  are  not  required  to  provide  the 
regulatory  authority  with  prompt  notice 
of  any  notice  received  or  action  filed 
alleging  the  insolvency  or  bankruptcy  of 
the  permittee.  In  addition,  the  Director  is 
requiring  that  the  rule  be  further 
amended  to  require  that  the  bond 
provide  a  mechanism  for  the  bank  to 
provide  prompt  notice  to  the  regulatory 
authority  of  any  notice  received  or 
action  filed  alleging  the  insolvency  or 
bankruptcy  of  the  permittee. 

As  discussed  in  Finding  B-6e,  the 
Director  is  conditionally  approving  the 
revision  to  new  section  08.13.09.15H(4) 
pending  the  approval  of  the 
demonstration  of  solvency  required  in 
Finding  B-2. 

As  discussed  in  Finding  B-6f.  the 
Director  is  approving  section 
08.13.09.15H(6)  except  to  the  extent  ttiat 
the  Maryland  program  does  not  require 
each  member  of  the  LRC  to  file  a 
statement  of  Hnancial  interest  with  the 
regulatory  authority  and  does  not 
require  each  member  to  recuse 
themselves  from  proceedings  which  may 
affect  their  financial  interest. 
Accordingly,  the  Director  is  requiring 
the  Maryland  program  be  amended  to 
require  each  member  of  the  LRC  to  file  a 
statement  of  employment  and  Hnancial 
interest  with  the  State  and  to  recuse 
themselves  from  any  proceedings  which 
may  affect  their  financial  interest. 

As  discussed  in  Finding  B-7c,  the 
Director  is  not  approving  deletion  of 
section  08.13.09.15l(l)(a)  which  requires 
that  applications  for  bond  release  may 
only  be  filed  at  limes  or  seasons, 
established  by  the  regulatory  authority, 
that  allow  the  regulatory  authority  to 
adequately  evaluate  the  success  of  the 
reclamation. 

As  discussed  in  Finding  B-7e,  the 
Director  is  approving  section 
08.13.09.15l(2)(b).  except  to  the  extent 
that  the  proposed  rules  do  not  include 
the  requirement  that  the  advertisement 
of  a  bond  release  application  include  Ihe 
identification  of  the  permit's  approval 
date,  the  type  of  bond  filed,  and  the 
appropriate  dales  of  the  reclamation 
work  performed.  Accordingly,  the 
Director  is  requiring  that  the  rule  be 
further  amended  to  include  that  the 
advertisement  of  an  application  for 
bond  release  include  the  dale  of  the 
permit's  approval,  the  type  of  bond  filed, 
and  the  appropriate  dates  of 
reclamation  work  performed. 

As  discussed  in  Finding  B-7g,  the 
Director  is  not  approving  the  deletion  of 
♦he  provision  in  section  08.13.09.151(4) 
which  requires  that  surface  owner, 
agent,  or  lessee  be  provided  with  the 
opportunity  to  participate  with  the 
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regulatory  authority  in  conducting  a 
bond  release  inspection. 

As  discussed  in  Finding  B-7h.  the 
Director  is  not  approving  the  addition  of 
provisions  in  section  08.13.09.151(4) 
which  would  provide  for  a  waiver  of 
bond  release  inspection  requirements  if 
no  objections  or  requests  were  received 
as  a  result  of  the  notification  that  bond 
may  be  released  on  the  site  and  if  the 
regulatory  authority  had  conducted  the 
required  complete  inspection  of  the  area 
within  the  four  month  period  prior  to 
receiving  the  bond  release  application 
and  the  inspection  did  not  identify  any 
reason  for  denying  bond. 

As  discussed  in  Finding  B-lOc,  the 
Director  is  conditionally  approving  the 
establishment  of  the  Bond  Supplement 
Reserve  Fund,  pending  the  State's 
demonstration  that  the  alternative 
bonding  system  can  be  operated  in  a 
manner  that  will  meet  the  requirements 
of  30  CFR  800.11(e).  Maryland  must 
provide  such  a  demonstration  through  a 
certified  actuarial  study  showing  the 
soundness  and  financial  solvency  of  this 
Fund.  Until  such  a  demonstration  has 
been  made  and  is  approved  by  the 
Director,  Maryland  may  not  implement 
the  alternative  bonding  system  and  shall 
continue  to  calculate  performance  bond 
amounts  using  the  criteria  specified  in 
section  08.13.09.15C. 

As  discussed  in  Finding  B-11,  the 
Director  is  approving  M.\C  sections  7- 
514.  514.1,  and  7-519.  except  he  is  not 
approving  those  specific  provisions  of 
subsection  7-519(b)  and  7-519(e)(2) 
which  exempt  an  operator  from  the 
requirement  to  replace  water  supplies 
damaged  by  the  operator's  open-pit 
mining  operations  after  ail  bonds  on  the 
site  have  been  fully  released. 

As  discussed  in  Finding  B-12.  the 
Director  is  approving  MAC  sections  7- 
5A-05.2  so  long  as  in  cases  of  bond 
forfeiture,  the  amount  necessary  for 
water  replacement  does  not  render  the 
balance  of  the  bond  insufficient  to  fully 
reclaim  the  surface  effects  of 
underground  mining. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations 


and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  only  such 
provisions. 

EPA  Concurrence 

Sections  503(b)(2)  of  SMCRA  and  30 
CFR  732,17(h)(ll)(ii).  require  the 
Director  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  all  provisions  of  a  state  program 
amendment  which  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  ef  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq).  EPA  responded 
on  August  17, 1989.  and  concurred  with 
the  proposed  amendments.  EPA  did, 
however,  offer  comments  regarding  the 
higher  costs  associated  with  the 
reclamation  of  forfeiture  sites  which 
have  potential  to  produce  acid  mine 
drainage.  EPA  expressed  concern 
regarding  the  ability  of  the  alternative 
bonding  system  to  assure  sufficient 
money  will  be  available  to  provide 
prevention  or  treatment  of  acidic- 
discharges  in  case  of  bankruptcy  and 
bond  forfeiture. 

Maryland's  rules  at  section 
08.13.09.34.0(1)  require  that  all  acid-  and 
toxic-forming  materials  be  handled  and 
backfilled  so  as  to  neutralize  the  acidity 
or  toxicity  in  order  to  prevent  water 
pollution.  Further.  Marj'land's  rules  at 
section  08.13.09.05.A(3)  require  that  the 
regulatory  authority  make  a  finding  in 
writing  that  the  operation  proposed  in 
the  permit  application  has  been 
designed  to  prevent  damage  to  the 
hydrologic  balance  outside  the  proposed 
mine  plan  area  before  approving  the 
permit  application.  Therefore,  under 
Maryland's  existing  rules,  a  permit  can 
only  be  approved  if  the  mining  and 
reclamation  plan  demonstrates  to  the 
regulatory  authority's  satisfaction  that 
the  formation  of  acid-  or  toxic-mine 
drainage  will  be  prevented. 

However,  if  conditions  arise  which 
are  not  accounted  for  in  the  permit  and 
present  the  potential  for  acid-  or  toxic- 
discharge  from  a  mining  site  in  default, 
the  Director  agrees  with  the  EPA  that 
the  alternative  bonding  system  must  be 
capable  of  providing  funds  to 
accomplish  prevention  or  remediation  of 
such  discharges.  Section  519(b)  of 
SMCRA  requires  the  regulatory 
authority,  when  evaluating  bond  release 
requests,  to  consider  whether  pollution 
of  surface  and  ground  water  is 
occurring,  the  probability  of  any 
continuing  pollution  and  estimated  cost 
of  abating  such  pollution.  Section 
519(c)(3)  of  SMCRA  further  provides 


that  no  bond  shall  be  fully  released  until 
all  the  reclamation  requirements  of 
SMCRA  have  been  met.  These 
requirements  include  abatement  of 
surface-  and  ground-water  pollution 
resulting  from  the  operation.  Therefore, 
to  be  in  accordance  with  SMCRA,  an 
alternative  bonding  system  must  provide 
for  abatement  or  treatment  of 
pollutional  discharges  emanating  from 
bond  forfeiture  sites.  As  discussed  in 
Finding  B-10,  the  Director  is  requiring 
Maryland  to  demonstrate  how  the 
proposed  alternative  bonding  system 
will  comply  with  the  Federal  regulations 
at  30  CFR  800.11(e).  Such  a 
demonstration  must  necessarily  include 
an  analysis  to  determine  whether  the 
proposed  alternative  bonding  system 
can  reasonably  be  expected  to  generate 
the  funds  needed  to  fully  reclaim 
forfeiture  sites  with  existing  acid-  or 
toxic-discharges  or  which  have  the 
potential  to  generate  acid-  or  toxic- 
discharges. 

Procedural  Determinations 

National  Environmental  Pohcy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4.  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  the  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq  ).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Ust  of  Subiects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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that  no  bond  shall  be  fully  released  until 
all  the  reclamation  requirements  of 
SMCRA  have  been  met.  These 
requirements  include  abatement  of 
surface-  and  ground-water  pollution 
resulting  from  the  operation.  Therefore, 
to  be  in  accordance  with  SMCRA,  an 
alternative  bonding  system  must  provide 
for  abatement  or  treatment  of 
pollutional  discharges  emanating  from 
bond  forfeiture  sites.  As  discussed  in 
Finding  B-10,  the  Director  is  requiring 
Maryland  to  demonstrate  how  the 
proposed  alternative  bonding  system 
will  comply  with  the  Federal  regulations 
at  30  CFR  800.11(e).  Such  a 
demonstration  must  necessarily  include 
an  analysis  to  determine  whether  the 
proposed  alternative  bonding  system 
can  reasonably  be  expected  to  generate 
the  funds  needed  to  fully  reclaim 
forfeiture  sites  with  existing  acid-  or 
toxic-discharges  or  which  have  the 
potential  to  generate  acid-  or  toxic- 
discharges. 

Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1964,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  the  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq  ).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

list  of  SubjecU  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 
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Dated:  November  15. 1991. 
Carl  C.  Close. 
Assistant  Director.  Eastern  SupportCenter. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VU. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  920.15,  a  new  paragraph  tn}  is 
added  to  read  as  follows: 

§  920. 1 5    Approval  of  regulatory  program 
amendments. 

*         •         •         * 

(n)  With  the  exception  of  those 
provisions  identified  herein,  the 
amendments  submitted  to  OSM  on  June 
14. 1989.  lune  10, 1968  and  June  15,1969 
are  approved  effective  December  5. 
|1991. 

(1)  Revisions  of  the  following 
regulations  of  the  Code  of  Maryland 
Administrative  Regulations: 

08.13.09.1 5A    Performance  Bonds  (except  to 
the  extent  that  the  liability  of  the 
performance  bond  is  not  conditioned  upon 
the  operators  faithful  performance  of  all 
the  requirements  of  the  Act.  the  permit  and 

I     the  reclamation  plan  in  section 

I     08.13.09.15A(2)i. 

08.13.09  15B    Form  of  Performance  Bonds. 

08.13.09.1 5C    Amount  of  Performance  BonA 
is  conditionally  approved  pending  a 
demonstration  that  the  flat  rate  bond 
schedule  when  taken  together  with  the 
proposed  alternative  bonding  system  under 
House  Bill  1384  will  provide  sufficient 
funds  to  satisfy  the  requirements  of  30  CFR 
800.11(e). 

Oe.13.09.15D    Adjustment  of  Bond  Amount  is 
conditionally  approved  pending  the 
approval  by  OSM  of  the  demonstration  of 
solvency  of  the  alternative  bonding  system 
and  except  to  the  extent  that  the  proposed 
rule  does  not  require  that  the  bond  be 
adjusted  as  acreage  in  the  permit  area  is 
incceased. 

08.13.09.15E    Duration  of  Performance  Bonds. 

08.13.09.15F    Conditions  of  Bonds  (except  to 
the  extent  that  K  does  not  require  that  the 
bond  provide  a  mechanism  for  the  bank  to 
give  prompt  notice  to  the  regulatory 
authority  of  any  notice  received  or  action 
filed  alleging  the  insolvency  of  the 
permittee  in  section  0ai3.09.l5Fl2)(h]).  In 
addition,  subsection  F(5)  is  approved,  as 
interpreted  in  letter  dated  September  30. 
1991.  Administrative  Record  No.  MD-547.0i 
is  approved. 

08.13.09.15H    Criteria  and  Schedule  for 
Release  of  Performance  Bonds  (except 
section  08.17.09.15H(4).i8  conditionally 
approved  pending  the  approval  of  the 
proposed  revisions  to  section  08.13.09.15C, 
wtiich  established  flat  rate  performance 
bond  schedule  as  part  of.  the  alternative 
bonding  system  proposed  by  House  Bill 


T384.  and  section  06  13  0e.lSH(6)  is 
approved  except  to  the  extent  that 
members  of  the  Land  Reclamation 
Committee  are  not  required  to  file  with  the 
State,  financial  interest  statements  and  to 
recuse  themselves  from  any  proceedings 
which  may  aSect  their  fmancial  interest). 
08.13.09.151    Proeedunes  for  Release  of  Bonds 
(except- 

Section  08.13.09.15I(l)(a)  concerning  the 
deletion  of  the  requirement  that  applications 
for  bond  release  may  only  be  filed  at  times  or 
seasons  of  the  year  that  allow  the  regulatory 
authority  to  adequately  evaluate  the  success 
of  the  reclamation,  is  not  approved: 

Section  08.13.09.15I(2)(b)  is  approved 
except  to  the  extent  that  the  advertisement  of 
bond  release  is  not  required  to  include  the 
identification  of  the  permit  approval  date,  the 
type  of  the  bond  filed,  and  the  appropriate 
dates  of  reclamation  work  performed.- 

Section  08.13.09.151(4)  concerning  the 
deletion  of  the  requirement  that  the  surface 
owner,  agent  or  lessee  shall  t>e  given  notice 
of  the  bond  release  inspection  and  provided 
with  an  opportunity  to  participate  with  the 
regulatory  authority  in  making  the  t>ond 
release  inspection,  is  not  approved;  and 

Section  08.13.09.151(4)  (a)  and  (b) 
concerning  the  addition  of  provisions  which 
would  allow  the  regulatory  authority  to 
waive  the  requirement  for  a  bond  release 
inspection  if  no  objections  or  requests  for  an 
informal  hearing  were  submitted  and  the 
rtgulatorj'  authority  had  conducted  the 
required  complete  inspection  of  the  area 
within  the  four  month  period  prior  to  receipt 
of  the  tx>nd  release  application  and  the 
complete  inspection  did  not  identify  any 
reason  for  denying  t)ond  release,  is  not 
approved.) 

08.13.00.15].    Procedures  for  Release  of 

Revegetation  Bonds. 
08.13.09.15L.    Bond  Forfeiture  (Approved 

revision  renumbers  former  section  L  as 

new  section  K). 
8.13.09.15M.    Deep-Mine  Bonding 

Requirements  (approved  revision  renuml>er 

former  section  M  as  new  section  L 

(2)  Revisions  to  the  following  Statutes 
to  the  Maryland  Annotated  Code: 
7-507.1    Mine  Reclamation  Surcharge;  Bond 

Supplement  Surcharge. 
7-514    Disposition  of  Funds  is  conditionally 
approved  pending  a  demonstration  by 
Maryland  that  the  alternative  bonding 
system  will  contain  sufficient  funds  to 
assure  that  the  Bond  Supplemental  Reserve 
Fund  can  be  operated  in  a  manner  that  will 
meet  the  requirements  of  30  CFR  800.11(e). 
7-514.t    Bond  Supplement  Reserve  Is 
conditionally  approved  pending  a 
demonstration  by  Maryland  that  the 
alternative  bonding  system  will  contain 
sufficient  funds  to  assure  that  the  Bond 
Supplemental  Reserve  Fund  can  be 
operated  in  a  manner  that  will  meet  the 
requirements  of  30  CFR  800.11(e). 
7-514.2    Water  Supply  Replacement  Reserve. 
7-519    Protection  of  Interest  in  Water 

Resources;  Replacement  of  Water  Supplies 
(except  that  the  provisions  of  section  7- 
519(b)  and  7-519(e)(2)  which  specifically 
exempt  an  operator  from  the  requirement 
to  replace  water  supplies  after  all  bond' on 


the  permit  have  been  fully  released,  are  not 
approved). 

7-5A-05.2    Replacement  of  Water  Supplies 
so  long  as  in  cases  of  bond  forfeiture,  the 
amount  necessary  for  water  replacement 
does  not  render  the  balance  of  the  bond 
insufficient  to  fully  reclaim  the  surface 
effects  of  underground  mining. 

7-5A-09(c)    Bond:  Amount  Period  of 
Liability. 

7-5A-10(d)    Forfeiture  of  bond  or  Deposit: 
Disposition  of  Proceeds:  Use» 

{920.16    [Amendtdl  .1 

3.  In  S  920.16  new  paragraphs  (h) 
through  (n)  are  added  taread  as  follows: 

»  •  •  «  • 

(h)  By  March  1. 1992,  Maryland  shall 
amend  section  0a.l3.09.15A(2)  or 
otherwise  amend  its  program  to  be  no 
less  effective  than  30  CFR  800.11(a)  to 
require  that  all  performance  bonds  also 
be  conditioned  upon  the  operator's 
faithful  performance  of  all  requirements 
of  the  Act,  the  permit  and  the 
reclamation  plan.  11 

(i)  By  November  1. 1992.  Marj'lund 
shall  submit  information,  sufficient  to 
demonstrate  that  the  revenues 
generated  by  the  flat  rate  bond  schedule 
in  section  08.13.09.15C  in  combmation 
with  the  revenues  generated  through 
implementation  of  the  alternative 
bonding  system  established  by  MAC  7- 
514.2.  will  assure  that  the  alternative 
bonding  v^stem  can  be  operated  in  a 
manner  that  will  meet  the  requirements 
of  30  CFR  800.11(e). 

(j)  Upon  the  approval  of  the 
alternative  bonding  system.  Maryland 
shall  amend  section  08.13.09.15D(1)  or 
otherwise  amend  its  program  to  be  no 
less  effective  than  30  CFR  800.15(a)  by 
requiring  that  the  regulatory  authority 
shall  adjust  the  amount  of  bond  wheh 
the  area  requiring  bond  coverage  is 
increased. 

(k)  By  March  1, 1992,  Maryland  sbaU 
amend  section  08.13.09.15F(2)(h)  or 
otherwise  amend  its  program  to  be  no 
less  effective  than  30  CFR  800.14(e)(1)  to 
require  that  the  bond  shall  provide  a 
mechanism  for  the  bank  to  give  prompt 
notice  to  the  regulatory  authority  of  any 
notice  received  or  action  filed  alleging 
the  insolvency  or  bankruptcy  of  the 
permittee. 

(J)  By  March  1, 1992.  Maryland  shall 
amend  its  program  to  be  no  lesA 
effective  than  30  CFR  705.4(d)  by 
requiring  that  each  member  of  the  Land 
Reclamation  Committee  shall  recuse 
themselves  from  proceedings  which  may 
affect  their  direct  financial  interests  and 
to  be  no  less  effective  than  30  CFR 
705.11(d)  by  requiring  each  member  of 
the  Land  Reclamation  Committee  to  fTle 
a  statement  of  employment  and 
financial  interest. 
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(m)  By  March  1. 1992.  Maryland  shall 
amend  section  08.13.09.15l{2)(b)  or 
otherwise  amend  its  program  to  be  no 
less  effective  than  30  CFR  800.40(a)(2) 
by  requiring  that  the  advertisement  of  a 
bond  release  application  include  the 
identification  of  the  permit's  approval 
date,  the  type  of  the  bond  filed,  and  the 
appropriate  dates  of  the  reclamation 
work  performed. 

(n)  By  November  1. 1992,  Maryland 
shall  submit  information  sufficient  to 
demonstrate  that  the  revenues 
generated  by  the  flat  rate  bond  schedule 
in  section  08.13.09.15C.  in  combination 
with  the  revenues  generated  by  the  bond 
supplement  surcharge,  will  assure  that 
the  alternative  bonding  system  can  be 
operated  in  a  manner  that  will  meet  the 
requirements  of  30  CFR  800.11(e). 
Maryland  shall  provide  such  a 
demonstration  through  a  certified 
actuarial  study  showing  the  Fund's 
soundness  or  financial  solvency. 

|FR  Doc.  91-29129  Filed  12-4-91:  &45  am] 

WLUNO  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(COTP  Hampton  Roads,  Regulation  91-10] 

Safety  Zone  Regulations;  Lower 
Chesapeake  Bay 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  to 
include  the  area  within  50  feet  of  the 
nine  concrete  ships  forming  a 
breakwater  off  the  Kiptopeke  Beach 
Ferry  Terminal.  Kiptopeke,  VA  and  the 
contractor's  work  barge,  operating 
between  the  concrete  ships  and  the 
terminal.  This  safety  zone  is  in  effect 
from  November  9, 1991,  until  December 
21. 1991,  or  until  terminated  sooner  by 
the  Captain  of  the  Port.  The  safety  zone 
is  established  for  public  safety  during  oil 
removal  operations  at  the  site.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 
EFFECTIVE  DATE:  This  regulation  is 
effective  at  4  p.m.  on  November  9, 1991 
and  shall  continue  until  December  21, 
1991,  or  until  terminated  sooner  by  the 
Captain  of  the  Port,  Hampton  Roads, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  j.L.  Duffy.  Marine  Environmental 
Response  Officer,  Captain  of  the  Port, 


Hampton  Roads,  telephone  number  (804) 
441-3516. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  mariners  operating  in 
the  vicinity  of  the  Kiptopeke  Beach 
Ferry  Terminal,  Kiptopeke,  VA.  located 
in  the  lower  Chesapeake  Bay. 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt. 
J.L.  Duffy.  Marine  Environmental 
Response  Officer,  Captain  of  the  Port, 
Hampton  Roads  and  CDR  Stephen  R. 
Campbell,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstance  requiring  the 
regulation  in  the  oil  removal  operations 
currently  being  conducted  by  the  U.S. 
Coast  Guard  on  the  nine  Kiptopeke 
concrete  ships.  The  safety  zone  is 
needed  to  ensure  the  safety  of  mariners 
and  others  in  the  vicinity  of  these 
operations.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  1225  and 
1231  is  set  out  in  the  authority  citation 
for  all  of  part  165. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  regulation  is  temporary  in  nature 
and  will  not  impede  the  flow  of  normal 
commercial  traffic  that  is  currently 
allowed  to  transit  the  lower  Chesapeake 
Bay.  Since  the  impact  of  this  regulation 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
regulation  contains  no  information 
collection  or  record  keeping 
requirements. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5;  and 
49  CFR  1.46. 

2.  A  new  temporary  165.T0552  is 
added  to  read  as  follows: 

1 165.T0552    Safety  Zone:  Lower 
Chesapeake  Bay,  Eastern  Shore,  Virginia. 

(a)  Location:  The  following  area  is  a 
safety  zone:  The  area  within  50  feet  of 
each  of  the  nine  concrete  ships  forming 
a  breakwater  off  the  Kiptopeke  Beach 
Ferry  Terminal  and  the  contractor's 
work  barge,  while  in  the  same  area. 

(b)  Effective  date:  This  regulation  is 
effective  at  4  p.m.,  on  November  9, 1991. 
It  will  continue  until  December  21, 1991, 
unless  terminated  by  the  Captain  of  the 
Port  sooner. 

(c)  Regulations:  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part,  entry  into  the  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Hampton  Roads,  Virginia,  or  his 
designated  representative.  The  general 
requirements  of  §  165.23  also  apply  to 
this  regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port,  or  his  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Hampton  Roads,  Virginia,  to  act  on  his 
behalf.  The  following  officers  have  been 
designated  by  the  Captain  of  the  Port: 
the  senior  Coast  Guard  commissioned, 
warrant  or  petty  officer  monitoring 
cleanup  efforts  within  the  safety  zone 
and  the  Duty  Officer  at  the  Marine 
Safety  Office  Hampton  Roads.  VA.  The 
Captain  of  the  Port.  Hampton  Roads, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office,  Hampton  Roads.  Virginia 
can  be  contacted  at  telephone  number 
(804)  441-3307. 
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(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall  immediately  step  the  vessel  or 
proceed  as  directed  by  any 
commissioned,  warrant  or  petty  o^cer 
of  the  U.S.  Coast  Guard. 

Dated:  November  24. 1991. 
G.|.E.  Thomtoa, 

Captain.  l/.S.  Coast  Guard.  Captain  of  the  Port 
Hampton  Roads. 

[FR  Doc.  91-29143  Filed  12-4-91;  a-45  am) 

BttllNQ  CODE  4*10-14-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

43  CFR  Part  3160 
RIN  1010-ABS9 

Royalty  Rates  on  OH;  Sliding-  and 
Step-Scale  Leases  (Putilic  Land  Only) 

AGENCY:  Mineral  Management  Service, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  interpretation. 

summary:  The  Department  of  the 
Interior  hereby  gives  notice  of  its 
interpretation  of  43  CFR  3162.7-4.  The 
purpose  of  this  notice  is  to  claiify  how 
gross  production  from  the  lease  is  to  be 
calculated  in  determining  the  applicable 
royalty  rate  for  those  onshore  Federal 
oil  and  gas  leases  where  the  royalty  rate 
is  based  upon  the  average  daily 
production  per  well  for  the  month  or 
upon  the  average  production  per  day 
(applicable  only  to  gas  produced  from 
sliding-scale  leases). 
EFFECTIVE  DATE:  January  19, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service  (MMS), 
Royalty  Management  Program,  Royalty 
Valuation  and  Standards  Division,  Oil 
and  Gas  Valuation  Branch.  Denver 
Federal  Center,  Building  41,  P.O.  Box 
25165.  Mail  Stop  3520,  Denver,  Colorado 
80225,  Attention:  John  L  Price. 
Telephone  (303)  231-3392. 
SUPPL£MENTAfiY  INFORMATION:  The 
principal  authors  of  this  notice  are  Bob 
Casey  and  John  L.  Price  of  the  Royalty 
Valuation  and  Standards  Division  of  the 
Royalty  Management  Program,  MMS. 

On  January  19, 1990,  the  Interior 
Board  of  Land  Appeals  (IBLA)  issued  a 
decision  in  an  appeal  involving  the  issue 
of  the  use  of  the  term  "production" 
when  determining  the  applicable  royalty 
rate  for  a  sliding-scale  lease.  Sun 
Exploration  and  Production  Co.,  112 
IBLA  373  (1990).  The  principal  issue  in 
the  decision  was  whether  production 
should  be  defined  as  only  that  volume  of 
oil  upon  which  royalty  was  due  or  the 
total  production  from  the  lease. 
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including  oil  used  on  the  lease  for  given  month  but  not  sold  until  a  later 

operational  purposes.  month.  Thus,  the  royalty  rate  applicable 

Sun  Exploration  and  Production  to  any  oil  or  gas  is  determined  by  the 

Company  (Sun)  appealed  from  an  production  volume  in  the  month  in 

August  13, 1987.  decision  of  the  DH^ctor,  which  that  oil  or  gas  is  produced,  not  the 

MMS,  MMS-86-0202-O&G  and  MMS-  month  in  which  it  is  sold.  To  further 

88-0307-O&G,  stating  that  Sun  had  clarify  the  Departments  interpretation 

failed  to  properly  apply  the  sliding-scale  of  this  rule,  the  following  examples  are 

royalty  provisions  of  its  lease  when  provided; 

determining  the  royalty  rate  applicable  Examoles: 
to  oil  production  during  the  period  from 
January  1977  through  January  1983, 
based  on  the  gross  production  removed 
or  sold  from  the  lease.  The  Director 
concluded  that  Sun  had  improperly 
calculated  the  average  daily  production 
by  not  including  the  oil  consumed  in 
lease  operations.  This  resulted  in  Sun's 
misapplication  of  the  sliding-scale 
royalty  rates  to  the  oil  sold  and  its 
failure  to  deliver  the  total  volumes  of 
royalty-in-kind  oil  due.  The  Director 
instructed  the  respwansible  MMS  office  to 
assign  lease  use  volumes  to  each  royalty 
rate  category  proportionately  and 
recalculate  the  royalties  due  based  on 

the  reassignment  of  the  total  volume  of  Lease  A 

oil  used  on  the  lease  to  each  category.  j^  January.  1.000  barrels  are  produced 

Sun  appealed  the  decision  to  IBLA.  jj^^ing  the  month  and  700  barrels  are 

In  Its  decision.  IBLA  ruled  that  both  g^jj  j^^^.j      3^  barrels  as  the  ending 

methods  were  consistent  vi^ith  the  inventory.  In  February,  2.000  barrels  are 

royalty  provisions  in  the  Mineral  produced  during  the  month  (thus,  for 

Leasmg  Act.  30  U.S.C  1«1  et  seq..  and  3  „f  uiu,,ration.  incurring  a 

the  regulations,  but  MMS  could  only  higher  royalty  rate)  and  1.200  barrels  are 

apply  Its  interpretation  prospectively  ^^^^  ^^^^-      ^^^  barrels  as  the  ending 

smce  Oie  lessee  was  not  notified  of  the  inventory.  The  royaUy  rate  for  the  700 

procedural  change  and  MMS  had  ^^^^^^^  g^,j  .^  ^^           -^  ^ased  upon  all 

accepted  the  lessee  s  royalty  accounting  ^^  January's  production,  T.OOO  barrels, 

procedure  as  previously  interpreted  for  ^^  inventory  carried  over  into 

several  years.  The  IBLA  viewed  the  new  ^^^          ^,f  ^e  the  first  oil  sold  in 

interpretation  as  an  abrupt  change  from  p^bruary.  The  royalty  rate  on  the  300 

a  well-estabbshed  practice  that  the  j^^^^,^  J^^^^^^  ^          ^^           ^„j 

lessee  had  relied  upon  dunng  the  enUre  ^^,j  .^  ^^^          ^^^^^\^  determined 

audit  period.  The  new  interpretation  ,        ■       .u    „     u.  _„»»  „of„ui;oi,„^  f„,. 

,            ij  1                    J          ...        1  based  on  the  royalty  rate  establistied  for 

also  wou  d  have  imposed  an  additional  ,                  j     .            .    _  .u .,„i*.. 

royalty  burden  on  the  lessee  which  January  production,  not  on  die  royalty 

outweighed  the  statntot^  interest  and  [f/a  ;;^^  rrThSSrels"^^^^^ 

^Tf^XSf^r  CO n'sld^rSlf  IBL.-S  ^^  «^^t  *".  ^^'^^  ''  ''^  '""T'  "Ih 

decision,  the  Department  has  T^u'^^,  ^°'  February  based  upon  the 

determined  that  it  should  continue  to  2,000  barre  s  produced.  Royally  on  the 

interpret  gross  production  in  a  manner  ^^^  ^f  rrels  remaining  in  inventory  at 

consistent  with  the  well-established  ^^e  end  of  February  wil  also  be  at  the 

practice  that  lessees  have  historically  royalty  rate  calcu  ated  fcr  February 

relied  on.  Therefore,  for  production  sold  ^^en  that  production  is  sold, 

in  the  same  month  it  is  produced,  gross  Lease  B 
production  from  a  lease  under  43  CFR 

3162.7-4  will  be  synonymous  with  sales  '"  January  and  Febniarj,-.  the 

from  a  lease.  Volumes  that  are  not  production  and  s-^Ies  volumes  are 

subject  to  royalty;  i.e..  production  used  identical,  therefore,  die  royalty  rates 

on  the  lease  and/or  unavoidably  lost.  will  be  established  based  upon  either 

are  not  to  be  included  in  the  >he  production  or  the  sales  volumes  for 

determinaHon  of  royalty  rates.  each  month.  There  is  no  carry  ovcr.of 

The  Department  also  wants  to  clarify  inventories  or  royalty  rates  into 

that  general  reliance  on  sales  volumes  in  succeeding  months, 

the  determination  of  royalty  rates  for  The  Department  therefore  is  providing 

sliding-  and  step-scale  leases  does  not  notice  that  its  interpretation  regarding 

affect  the  royalty  rate  applicable  to  the  calculation  of  production  as  uted  in 

volumes  produced  from  a  lease  in  a  43  CFR  3162.7-4,  will  be  consistei't  with 
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its  historical  practice.  The  term  "gross 
production."  as  used  in  43  CFR  3162.7-4 
for  calculating  applicable  royalty  rates, 
will  be  interpreted  to  mean  all 
production  from  the  lease  excluding  any 
production  used  on  the  tease  or 
unavoidably  lost.  This  notice  of 
interpretation  is  effective  as  of  the  date 
of  the  IBLA  decision.  January  19. 1990. 

Any  inquiries  regarding  this  Notice  or 
the  calculation  of  the  applicable  royalty 
rate  for  production  under  sliding-  or 
step-scale  leases  should  be  directed  to 
MMS  at  the  address  shown  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Dated:  June  26. 1991. 
David  C.  O'Neal. 

Assistant  Secretary — Land  and  Minerals 

Management. 

|FR  Doc.  91-29188  Filed  12-4-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  22,  and  94 

[General  Docket  No.  82-243;  DA  91-1419] 

Service  and  Technical  Rules  for 
Government  and  non-Government 
Fixed  Service  Usage  of  tt>e  Frequency 
Bands  932-935  and  941-944  MHz 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  amends  the 
Commission's  Rules  pertaining  to  the  fee 
type  codes  and  addresses  for  private 
and  common  carrier  license  applications 
for  point-to-multipoint  frequencies  at 
932-932.5/941-941.5  MHz.  The  objective 
of  this  action  is  to  facilitate  Commission 
processing  of  the  932-932.5/941-941.5 
applications. 

EFFECTIVE  DATE:  December  5. 1991. 
for  further  information  contact: 
Tom  Mooring,  telephone  (202)  653-8114. 
SUPPLEMENTARY  INFORMATION:  The 
Order  was  adopted  November  26, 1991 
and  released  November  27. 1991. 

Order 

By  the  Office  of  the  Managing 
Director,  Common  Carrier  Bureau,  and 
Private  Radio  Bureau: 


1.  This  Order  amends  our  rules 
pertaining  to  the  fee  type  codes  and 
addresses,  47  CFR  1.1102  and  1.1105, 
solely  for  private  radio  and  common 
carrier  license  applications  in  the 
Govemment/non-Govemment  fixed 
service  for  the  point-to-multipoint 
frequencies  at  932-932.5/941-941.5  MHz 
(932/941  MHz).  The  Order  also  modifies 
our  rules  pertaining  to  the  initial  filing 
period  for  these  frequencies,  47  CFR 
22.27(b)(2)  and  94.25(k).  The 
amendments  are  necessary  to  facilitate 
Commission  processing  of  the  932/941 
MHz  applications. 

2.  The  fee  type  code  for  private  radio 
applications  is  PEP.  The  fee  is  $155  per 
application.  Each  private  radio 
application  requiring  a  fee  must  have 
the  following  inscription  on  the  face  of 
its  envelope  and  be  sent  to:  Federal 
Communications  Commission.  932/941 
MHz  Point-to-Multipoint  Channels, 
Private  Radio  Bureau.  P.O.  Box  358675. 
Pittsburgh.  PA  15250-5675. 

Each  private  radio  application  not 
requiring  a  fee  must  have  the  following 
inscription  on  the  face  of  its  envelope 
and  be  sent  to:  Federal  Communications 
Commission.  932/941  MHz  Point-to- 
Multipoint  Channels.  1270  Fairfield 
Road.  Gettysburg.  PA  1732&-7245. 

3.  The  fee  type  code  for  common 
carrier  applications  is  CMP.  The  fee  is 
$230  per  transmitter.  Each  common 
carrier  application  requiring  a  fee  must 
have  the  following  inscription  on  the 
face  of  its  envelope  and  be  sent  to: 
Federal  Communications  Commission. 
932/941  MHz  Point-to-Multipoint 
Channels.  Common  Carrier  Bureau.  P.O. 
Box  358924,  Pittsburgh.  PA  15251-5924. 

Each  common  carrier  application  not 
requiring  a  fee  must  be  filed  with  or  sent 
to:  Federal  Communications 
Commission.  932/941  MHz  Point-to- 
Multipoint  Channels.  Office  of  the 
Secretary,  room  222. 1919  M  Street.  NW.. 
Washington.  DC  20554. 

4.  We  are  also  modifying  the  initial 
filing  period  for  the  applications  for  932/ 
941  MHz  frequencies  from  one  week  for 
all  applications  to  two  days  for  five 
different  groups  of  applications.  This 
change  is  necessary  because  of  the  large 
initial  volume  of  appUcations 
anticipated  for  these  frequencies. 
Permitting  only  one  week  for  the 
submission  of  all  initial  932/941  MHz 
applications  would  result  in  an 


excessive  burden  on  Commission 
processing  facilities.  Accordingly,  we 
are  dividing  the  United  States  and  its 
outlying  areas  into  five  groups  and  will 
accept  applications  from  each  group 
during  separate  two-day  filing  periods. 
While  the  two-day  filing  period  for  each 
group  is  shorter  than  previously 
specified,  we  note  that  such  a  filing 
period  has  been  recently  used 
successfully  with  respect  to  the 
submission  of  220-222  MHz  license 
applications  (PR  Docket  No.  89-552). 
5.  This  action  is  taken  pursuant  to 
authority  found  in  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  and  pursuant 
to  sections  0.231(d).  0.291.  and  0.331  of 
the  Commission's  Rules.  47  CFR  0.231(d). 
0.291,  and  0.331.  These  rule  changes 
pertain  to  agency  management  and 
procedure,  and  therefore  public 
comment  is  not  required  by  the 
Administrative  Procedure  Act,  see  5 
U.S.C.  553(a)(2).  (b)(A).  This  Order  is 
effective  upon  publication  in  the  Federal 
Register. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  22 

Communications  common  carriers, 
public  mobile  service. 

47  CFR  Part  94 

Private  operational-fixed  microwave 
service.  Radio. 

Rule  Changes 

L  Part  1  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1-PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  in  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154,  303:  Implement.  5 
U.S.C.  552.  unless  otherwise  noted. 

2.  Section  1.1102  is  amended  by 
adding  an  entry  for  (3)(e)  to  read  as 
follows: 

§1.1102    Schedule  of  chsrges  for  private 
radio  service. 


Action 
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Federal  Communications  Commission,  932/941  MHi  Point- 
to-Multipo<m  Oiannets,  Pnvate  Radw  Bureau,  P.O.  Box 
358675.  Pittsburgh.  PA  15250-5675. 


December  5.  1991  /  Rules  and  Regulations 


ds  our  rules 
ype  codes  and 
102  and  1.1105. 
o  and  common 
itions  in  the 
remment  fixed 
o-multipoint 
2.5/941-941.5  MHz 
irder  also  modifies 
)  the  initial  filing 
encies.  47  CFR 
c).The 

:ssary  to  facilitate 
tig  of  the  932/941 

;  for  private  radio 
he  fee  is  $155  per 
rate  radio 
a  fee  must  have 
ion  on  the  face  of 
ent  to:  Federal 
imission.  932/941 
tint  Channels, 
.  P.O.  Box  358675. 
5675. 

application  not 
lave  the  following 
e  of  its  envelope 
al  Communications 
MHz  Point-to- 
1270  Fairfield 
L 17325-7245. 
e  for  common 
}  CMP.  The  fee  is 
Each  common 
quiring  a  fee  must 
scription  on  the 
nd  be  sent  to: 
ions  Commission, 
)-Multipoint 
>arrier  Bureau.  P.O. 
h.  PA  15251-5924. 
ier  application  not 
je  filed  with  or  sent 
cations 
MHz  Point-to- 
Office  of  the 
1919  M  Street,  N\V., 
>4. 

lifying  the  initial 
pplications  for  932/ 
from  one  week  for 
'o  days  for  five 
jplications.  This 
because  of  the  large 
lications 
frequencies, 
veek  for  the 
ial  932/941  MHz 
esult  in  an 


« 
Kifrt 


Fee  type  code 


excessive  burden  on  Commission 
processing  facilities.  Accordingly,  we 
are  dividing  the  United  States  and  its 
outlying  areas  into  five  groups  and  will 
accept  applications  from  each  group 
during  separate  two-day  filing  periods. 
While  the  two-day  filing  period  for  each 
group  is  shorter  than  previously 
specified,  we  note  that  such  a  filing 
period  has  been  recently  used 
successfully  with  respect  to  the 
submission  of  220-222  MHz  license 
applications  (PR  Docket  No.  89-552). 
5.  This  action  is  taken  pursuant  to 
authority  found  in  Section  4(i)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  and  pursuant 
to  sections  0.231(d).  0.291,  and  0.331  of 
the  Commission's  Rules,  47  CFR  0.231(d). 
0.291.  and  0.331.  These  rule  changes 
pertain  to  agency  management  and 
procedure,  and  therefore  public 
comment  is  not  required  by  the 
Administrative  Procedure  Act,  see  5 
U.S.C.  553(a)(2),  (b)(A).  This  Order  is 
effective  upon  publication  in  the  Federal 
Register. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  22 

Communications  common  carriers, 
public  mobile  service. 

47  CFR  Part  94 

Private  operational-fixed  microwave 
service.  Radio. 

Rule  Changes 

I.  Part  1  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  1-PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  in  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1082. 
as  amended;  47  U.S.C.  154,  303:  Implement,  5 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.1102  is  amended  by 
adding  an  entry  for  (3)(e)  to  read  as 
follows: 

§  1.1 102    Schedule  of  charges  for  private 
radio  service. 


Addrnss 
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Federal  Ckjmmunications  Conwiission,  932/941  MHi  Point- 
lo-Multipotnt  Ctiannets,  Pnvale  Radio  Bureau.  P.O.  Box 
358675.  Pitlsburgh.  PA  15250-5675. 


3.  Section  1.1105  is  amended  by 
adding  an  entry  for  (2)(s)  to  read  as 
follows: 

Action 


p  •  •  ♦ 

«.  932-932.5/941-941.5  MHz  Point-to-Multipoint  Channels 
(per  transmitter). 


§  51.1 105    Schedule  of  charges  for 
common  carrier  services. 


Fee 


FCC  form  No.     amount     ^^  ^'^^  '^*'* 


FCC  401  & 
FCC  155 


230.00    CMP 


Address 


Federal  Communications  Commission.  932/941  MHz  Pomt- 
to-Muitpoint  Channels.  Common  Carier  Bureau.  PO 
Box  358924,  Pittsburgh.  PA  15251-5924. 


II.  Part  22  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  in  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  unless 
otherwise  noted. 

2.  Section  22.27  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  22.27    Public  notice  period. 

***** 

(b)*    *    * 

(2)  Applications  for  frequencies  in  the 
932-932.5/941-941.5  MHz  bands  shall  be 
filed  initially  during  one  of  five  two-day 
periods  to  be  announced  by  public 
notice.  After  these  applications  have 
been  processed,  the  Commission  shall 
announce  by  public  notice  a  filing  date 
fur  remaining  frequencies.  From  this 
filing  date  forward,  applications  shall  be 
processed  on  a  daily  first-come,  first- 
served  basis. 
***** 

III.  Part  94  of  title  94  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  94-PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  in  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.,  as 
amended.  1066, 1082;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

2.  Section  94.25  is  amended  by 
revising  paragraph  (k)  to  read  as 
follows: 

§  94.25    Filing  of  applications. 

***** 

(k)  Applications  for  frequencies  in  the 
932-932.5/941-941.5  MHz  bands  shall  be 
filed  initially  during  one  of  five  two-day 
periods  to  be  announced  by  public 


notice.  After  the  initial  filing  period  for 
both  these  frequencies  and  the 
frequencies  at  932.5-935/941.5-944  MHz. 
applications  for  the  932-935-941-944 
MHz  bands  will  not  be  accepted  until 
further  public  notice  is  given  by  the 
Commission.  During  the  initial  filing 
period,  applications  for  frequencies  in 
the  932-932.5/941-941.5  MHz  bands 
need  not  specify  the  frequencies 
requested,  but  thereafter  must  do  so. 
Applications  for  frequencies  in  the 
932.5-935/941.5-944  MHz  bands  must 
specify  the  frequencies  requested. 

Federal  Communieations  Commission. 

Richard  M.  Firestone, 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  91-29098  Filed  12-4-91;  8:45  am) 

BlUJNa  CODE  6712-«1-W 


47  CFR  Part  73  ' 

(MM  Docket  No.  91-244;  RM-7776]        r 

Radio  Broadcasting  Services; 
Churubusco,  IN 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  242B1  for  Channel  242A  at 
Churubusco.  Indiana,  and  modifies  the 
permit  for  Station  WKQM(FM)  to 
specify  operation  on  the  higher  powered 
channel,  as  requested  by  Robert  M. 
Peters.  See  56  FR  41813,  August  23, 1991. 
Coordinates  for  Channel  242B1  at 
Churubusco  are  41-11-32  and  85-14-02. 
Consent  of  the  Canadian  government  to 
Channel  242B1  at  Churubusco  has  been 
obtained.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  13,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyncr,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  91-244. 
adopted  November  13, 1991,  and 
released  November  29. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  removing  Channel  242A  and  adding 
Channel  242B1  at  Churubusco. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-29189  Filed  12-4-91;  8;45  am| 

BIIAJNG  CODE  (712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  91-247;  RM-7768] 

Radio  Broadcasting  Services;  Clayton, 
LA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Annette  V.  Antzes,  allots 
Channel  300A  to  Clayton,  Louisiana.  See 


M664 
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56  FR  41814,  August  23. 1991.  Channel 
300A  can  be  allotted  to  Clayton. 
Louisiana,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  kilometers  (1.7  miles) 
north  to  avoid  a  short-spacing  to  a 
construction  permit  for  Channel  299A. 
Woodville.  Mississippi.  The  coordinates 
for  the  allotment  of  Channel  300A  to 
Clayton  are  North  Latitude  31-44^2  and 
West  Longitude  91-32-54.  With  this 
action,  this  proceeding  is  terminated. 
DATHS:  Effective  January  13. 1992.  The 
window  period  for  filing  apphcations 
will  open  on  January  14, 1992,  and  close 
on  February  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-247. 
adopted  November  13. 1991,  and 
released  November  29, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


action:  Final  rule. 


PART  73— (AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303 

§73.202    (Amcndedj 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  adding  Channel  300A.  Clayton. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  91-29190  Tiled  12-4-91;  8:45  am] 

MLLINO  COOe  6712-41-M 


47  CFR  Part  73 

I  MM  Docket  No.  91-231;  RM-7233) 

Radio  Broadcasting  Services;  Odessa, 
TX 

agency:  Federal  Communications 
Commission. 


SUMMARY:  The  Commission,  at  the 
request  of  Oil  Patch  Broadcasting 
Partnership,  allots  Channel  299C2  to 
Odessa.  Texas.  See  56  FR  40296.  August 
14, 1991.  Channel  299C2  can  be  allotted 
to  Odessa  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  28.8  miles  kilometers  (17.9 
miles)  south  to  avoid  a  short-spacing  to 
a  construction  permit  (BPH-890712MK) 
for  Station  KYMI-FM.  Channel  300C2. 
Los  Ybane,  Texas.  The  coordinates  for 
Channel  299C2  at  Odessa  are  North 
Latitude  31-36-44  and  West  Longitude 
102-28-21.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATES:  January  13. 1992.  The 
widow  period  for  filing  applications  will 
open  on  January  14,  1992.  and  close  on 
February  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-231, 
adopted  November  13. 1991,  and 
released  November  29. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


DEPARTliHENT  OF  DEFENSE 

Department  of  the  Navy 

48  CFR  Parts  5243  and  5252 

Navy  Acquisition  Procedures 
Supplement;  Adjustments  to  Prices 
Under  Shipbuilding  Contracts 

AGENCY:  Department  of  the  Navy,  DOD. 
ACnON:  Interim  rule  and  request  for 
comments. 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  299C2  at  Odessa. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  91-29191  Filed  12-4-91-,  B:45  am] 
BIUJNO  COOE  >711-«1-« 


summary:  The  Department  of  the  Navy 
is  promulgating  part  5243.  subpart  5243.1 
of  the  Navy  Acquisition  Procedures 
Supplement  (NAPS)  and  an  amendment 
to  part  5252  to  add  the  text  of  a 
solicitation  provision  and  a  contract 
clause  to  implement  the  requirements  of 
10  U.S.C.  2405. 

DATES:  Effective  date:  December  5. 1991. 
The  interim  rule  is  effective  for 
contracts  entered  into  after  December  7, 
1983. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  February  3. 1992.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the  interim 
rule  to:  Office  of  the  Assistant  Secretary 
of  the  Navy  (Research.  Development 
and  Acquisition  (OASN(RD&A)).  Attn: 
Richard  Moye.  APIA-PP.  Washington. 
DC  20350-1000. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  Moye.  OASN(RD&A), 
APIA-PP,  (703)  602-2807. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2405  provides  as  follows: 

(a)  The  Secretary  of  a  military  department 
may  not  adjust  any  price  under  a  shipbuilding 
contract  entered  into  after  December  7. 1983. 
for  an  amount  set  forth  in  a  claim,  request  for 
equitable  adjustment,  or  demand  for  payment 
under  the  contract  (or  incurred  due  to  ttie 
preparation,  submission,  or  adjudication  of 
any  such  claim,  request  or  demand)  arising 
out  of  events  occurring  more  than  18  months 
before  the  submission  of  the  claim,  request  or 
demand. 

(b)  For  the  purposes  of  subsection  (a),  a 
claim,  request  or  demand  shall  be  considered 
to  have  been  submitted  only  when  the 
contractor  has  provided  the  certification 
required  by  section  6(c)(1)  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605(c)(1))  and 
the  supporting  data  for  the  claim,  request  or 
demand. 

B.  Public  Comments 

The  Department  of  the  Navy 
published  proposed  rules  on  price 
adjustments  under  shipbuilding 
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DEPARTiyiENT  OF  DEFENSE 

Department  of  the  Navy 

48  CFR  Parts  5243  and  5252 

Navy  Acquisition  Procedures 
Supplement;  Adjustments  to  Prices 
Under  Shipbuilding  Contracts 

AGENCV:  Department  of  the  Navy.  DOD. 
action:  Interim  rule  and  request  for 
comments. 


summary:  The  Department  of  the  Navy 
is  promulgating  part  5243,  subpart  5243.1 
of  the  Navy  Acquisition  Procedures 
Supplement  (NAPS)  and  an  amendment 
to  part  5252  to  add  the  text  of  a 
solicitation  provision  and  a  contract 
clause  to  implement  the  requirements  of 
10  U.S.C.  2405. 

dates:  Effective  date:  December  5, 1991. 
The  interim  rule  is  effective  for 
contracts  entered  into  after  December  7, 
1983. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  February  3. 1992,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the  interim 
rule  to:  Office  of  the  Assistant  Secretary 
of  the  Navy  (Research,  Development 
and  Acquisition  (OASN(RD&A)).  Attn: 
Richard  Moye.  APIA-PP.  Washington. 
DC  20350-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Moye.  OASN(RD&A). 
APIA-PP,  (703)  602-2807. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2405  provides  as  follows: 

(a)  The  Secretary  of  a  military  department 
may  not  adjust  any  price  under  a  shipbuilding 
contract  entered  into  after  December  7. 1983. 
for  an  amount  set  forth  in  a  claim,  request  for 
equitaiile  adjustment  or  demand  for  payment 
under  the  contract  (or  incurred  due  to  the 
preparation,  submission,  or  adjudication  of 
any  such  claim,  request  or  demand)  arising 
out  of  events  occurring  more  than  18  months 
before  the  submission  of  the  claim,  request  or 
demand. 

(b)  For  the  purposes  of  subsection  (a),  a 
claim,  request  or  demand  shall  be  considered 
to  have  been  submitted  only  when  the 
contractor  has  provided  the  certification 
required  by  section  6(c)(1)  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605(c)(1))  and 
the  supporting  data  for  the  claim,  request  or 
demand. 

B.  Public  Comments 

The  Department  of  the  Navy 
published  proposed  rules  on  price 
adjustments  under  shipbuilding 


contracts  in  the  Federal  Register.  54  FR 
47689,  November  16, 1989.  A  correction 
to  the  November  16,1989  notice,  which 
also  extended  the  comment  period,  was 
published  in  the  Federal  Register.  55  FR 
3603.  February  2, 1990.  Comments  were 
received  oh  the  proposed  rules  on  behalf 
of  five  corporations,  one  industry 
association,  one  bar  association  and  one 
law  firm.  Revised  proposed  rules  and 
notice  of  additional  public  comment  and 
a  public  hearing  were  published  in  the 
Federal  Register.  55  FR  26708,  June  29, 
1990.  Comments  were  received  on  the 
revised  proposed  rules  on  behalf  of  four 
corporations,  one  industry  association, 
one  bar  association  and  one  law  firm. 
Extension  of  the  public  comment  period 
and  rescheduling  of  the  public  hearing 
date  were  published  in  the  Federal 
Register.  55  FR  33541.  August  16, 1990, 
and  55  FR  43150,  October  26, 1990.  A 
public  hearing  was  held  on  November  9, 
1990.  Written  and  oral  comments  were 
received  from  four  corporations,  one 
industry  association,  and  two  law  firms. 
The  changes  incorporated  as  a  result  of 
the  public  comments  and  internal 
review  are  significant  and  it  is 
necessary  to  publish  an  interim  rule  to 
provide  another  opportunity  for 
comment. 

The  following  is  a  summary  of  the 
comments  received  and  the  Navy's 
action  relating  to  those  comments. 

As  a  preliminary  matter,  one 
association,  two  corporations  and  one 
law  firm  requested  specific  citations  to 
the  legislative  history  wherever  the 
legislative  history  is  relied  upon  in 
rejecting  a  comment.  The  legislative 
history  has  been  accumulated  and  made 
available  to  the  public  as  a  part  of  the 
administrative  record.  Citations  to  the 
legislative  history  as  included  in  the 
administrative  record  are  provided 
where  applicable,  as  Administrative 

Record,  Tab .  at  page 

(hereinafter.  Tab ,  page 

)• 

The  lengthy  comment  and  review 
process  this  rule  has  undergone  is 
attributable  in  large  part  to  the 
contractors'  strongly  expressed  concern 
that  they  may  be  precluded  from  a 
reasonable  opportunity  to  recover  on 
meritorious  claims,  requests  for 
equitable  adjustment  (hereinafter 
"requests")  or  demands  for  payment 
(hereinafter  "demands")  through  the 
implementation  of  the  statute.  The  Navy 
is  keenly  aware  that  the  promulgation  of 
a  rule  implementing  10  U.S.C.  2405 
involves  questions  of  fairness  that  affect 
important  interests  of  both  the 
contractors  and  the  government. 
Fairness  requires  that  contractors  have 
a  full  opportunity  to  recover  on 


meritorious  claims,  requests  or 
demands.  If  it  were  to  turn  out  that  there 
were  instances  where  identification  of 
an  event,  and  assessment  and 
documentation  of  the  consequences  of 
an  event,  were  not  possible  in  18 
months,  fairness  would  require  that 
contractors  be  given  an  opportunity  for 
recovery.  By  the  same  token,  however, 
contractors  should  not  be  free  to 
develop  claims  long  after-the-fact  in 
attempts  to  get  well  under  unprofitable 
contracts.  This  is  the  problem  that 
resulted  in  the  massive  shipbuilding 
claims  of  the  1970's,  and  is  the  problem 
that  Congress  addressed  in  this 
legislation. 

To  the  extent  that  the  statute  and  its 
legislative  history  are  clear,  the  rule 
must  adhere  to  the  intentions  expressed 
therein.  Congress  selected  a  period  of  18 
months  as  a  reasonable  time  in  which 
contractors  could  be  expected  to 
identify,  quantify,  document  and  submit 
claims  and  requests  to  the  government. 
The  legislative  history  shows  that 
Congress  believed  its  action  was 
essential  for  maximizing  the  resolution 
of  claims  by  negotiated  settlement 
rather  than  through  costly,  disputatious 
and  time-consuming  litigation.  This 
statute  expressly  applies  to  all 
shipbuilding  contracts  entered  into  by 
the  military  departments  after  December 
7, 1983.  Congress  determined  that 
shipbuilding  contracts  should  be  treated 
differently  in  this  regard  than  other 
contracts.  Congress'  determination  as  to 
the  need  for  such  a  limitation  for 
shipbuilding  contracts  and  the 
appropriateness  of  the  18-month  period 
is  not  now  subject  to  question  by  the 
Navy. 

The  Navy's  goal  in  promulgating  the 
rule  has  been  to  be  true  to  the 
Congressional  intent  underlying  the  18- 
month  limitation  and  at  the  same  time 
avoid  unduly  precluding  contractors 
from  a  reasonable  opportunity  to 
recover  on  meritorious  claims,  requests 
or  demands  wherever  possible.  In 
developing  the  rule,  the  Navy  has  sought 
to  take  account  of  contractor  concerns 
where  such  concerns  can  be  reconciled 
with  the  Congressional  intent.  As  noted 
below,  certain  comments  have  been 
adopted  in  whole  or  in  part  in  the  rule, 
and  suggestions  have  been  included  in 
the  responses  to  comments  which 
should  assist  contractors  in  avoiding 
difficulties  in  complying  with  the  nile. 

The  comments  to  the  proposed  rule 
can  be  grouped  into  four  key  areas.  The 
first  involves  identification  of  the  events 
that  start  the  18-month  clock  running — 
and  involves,  in  particular,  the  question 
of  whether  "events"  should  be  defined 
in  terms  of  (i)  individual  matters  that 


arise  in  the  course  of  contract  " 

performance  or  (ii)  a  single  culminating 
act  at  or  towards  the  end  of  contract 
performance,  such  as  contract 
completion  or  ship  delivery.  The  second 
area  involves  quantification  of  the 
consequences  of  those  events  and 
certification  and  submission  of  the 
claim,  request  or  demand  in  accordance 
with  the  Contract  Disputes  Act  (CDA), 
and  ways  to  ensure  meritorious  claims, 
requests  or  demands  are  not  precluded 
unfairly  should  consequences  not  be 
quantifiable  within  the  18-month  period. 
The  third  area  involves  questions  of  the 
scope  of  the  18-month  limitation.  And 
the  fourth  area  involves  the  question  of 
retroactive  application  of  the  new  rule. 

1.  Identification  Of  Events  Which 
Trigger  The  18-month  Period 

Five  corporations,  one  association 
and  three  law  firms  objected  to  the 
definition  of  "events"  for  failure  to 
include  effects  as  well  as  causes.  They 
request,  in  effect,  that  the  clock  not 
begin  running  until  the  occurrence  of  an 
event  is  apparent  and  its  consequences 
become  known  and  are  quantifiable.  In 
this  connection,  they  argue  that  a  single 
culminating  act  at  or  towards  the  end  of 
contract  performance  should  constitute 
the  event  that  starts  the  clock  running. 
In  particular,  they  urge  that  ship 
delivery  should  be  the  event  that 
triggers  the  18-month  period. 
Alternatively,  they  urge  that  the 
triggering  event  be  no  earlier  than 
completion  of  the  particular  work  in 
question  or  that  point  in  time  at  which 
the  costs  of  the  particular  work  in 
question  can  be  quantified.  In  this 
connection,  the  commenters  contend 
that  "events"  should  be  defined 
consistently  with  other  statutes  of 
limitation;  that  more  specific  categories 
of  events  should  be  identified:  and  that 
a  "knew  or  should  have  known" 
standard  should  be  incorporated  in  the 
definition. 

a.  "Events"  As  A  Single  Culminating  Act 

As  a  starting  point,  upon  review  of  the 
legislative  history  of  the  statute,  it  is 
inescapable  that  Congress  viewed 
"events"  as  individual  matters  that  arise 
in  the  course  of  contract  performance 
and  not  as  a  single  culminating  act  at  or 
towards  the  end  of  contract 
performance.  First,  throughout  the 
legislative  history,  examples  of  "events  " 
reflect  occurrences  of  individual  matters 
that  arise  in  the  course  of  contract 
performance,  not  a  single  culminating 
act: 

The  Senate  Armed  Services  Committee,  in 
addressing  defective  Government-furnished 
property,  identified  government  direction  as 


13666       Federal  Register  /  Vol.  56.  No.  234  /  Thursday.  December  5.  1991  /  Rules  and  Regulations 


tfie  triggering  event,  stating  (Tab  16.  page  257) 
that  "the  event  triggering  the  18-month  period 
occurs  when  the  defect  in  the  equipment  is 
discovered  and  the  government  directs  its 
removal  and  repair  or  replacement.  This  is  an 
event  which  contractor  management  should 
have  no  difficulty  in  recognizing." 

The  GAO,  in  their  review  of  Admiral 
Rickover's  recommendations  to  improve 
defense  procurement  identified  (at  Tab  10, 
page  51)  the  Navy's  understanding  of 
"events,"  which  also  is  based  on  government 
order  or  direction,  as  follows: 

Navy  officials  note  that  there  needs  to  be 
an  understanding  of  the  event  from  which  the 
time  limit  would  be  measured.  For  example,  if 
the  contractor  followed  incorrect  Navy 
drawings  or  specifications,  would  the  event 
be  the  original  design  error  or  the  act  to 
correct  it?  According  to  knowledgeable  Navy 
officials,  it  is  from  the  time  that  additional 
work  is  found  necessary  due  to  the  corrected 
dra'wing  that  the  proposed  1  year  should 
begin.  Similarly,  defective  Government- 
furnished  equipment  could  give  rise  to  claims 
involving  extra  installation  costs  as  well  as 
delay  and  disruption.  The  1  year  time  linut 
would  start  running  not  from  original  receipt 
of  defective  Government  furnished  equipment 
but  rather  from  the  time  the  Government 
orders  its  repair  or  replacement.  (See  also 
Tab  10.  page  53.) 

In  the  same  report,  GAO  noted  DODs 
similar  use  of  the  term  (at  Tab  10,  page  48): 
"DOD  initially  concurred  with  one  year  and 
recommended  that  it  begin  at  the  time  the  act 
(or  failure  to  act)  occurred  on  which  the 
contractor  bases  a  claim." 

The  House  Appropriations  Committee 
investii$ative  staff  (at  Tab  8.  page  9)  shared  a 
similar  understanding  of  "events."  i.e., 
government  direction,  action  or  inaction: 
"The  Investigative  Staff  found  that,  almost 
any  change  in  a  ship's  design,  or  in  the 
shipbuilder's  perception  of  work  required 
under  the  contract,  can  become  a  claim.  In 
fact,  a  shipbuilder's  request  for  contract 
adjustment  can  be  based  upon  almost  any 
event  which  the  shipbuilder  perceives  as 
entitling  him  to  an  adjustment."  (At  Tab  8, 
page  11):  "Most  important,  the  Investigative 
Staff  learned  that  shipbuilders  can  submit 
claims  for  almost  any  event,  if  they  feel  they 
are  justified." 

The  House  investigative  staff  noted 
industry's  similar  understanding  of  "events" 
(at  Tab  8,  page  i):  'Shipbuilders  usually  base 
their  requests  on  some  action  by  the  Navy — 
such  as  a  change  in  the  design  of  the  ship,  or 
the  lack  of  action  by  the  Navy — such  as 
failure  to  provide  ship  drawings  when 
needed.  They  contend  that  these  events 
entitle  them  to  contract  adjustments  for  a 
price  increase  and/or  for  a  schedule 
slippage." 

None  of  these  examples  are  consistent 
with  the  commenters'  recommended 
definitions  of  "events. "  Rather,  these 
examples  demonstrate  that  the 
definition  of  "events"  adopted  in  the 
rule,  i.e.,  "the  Government  action(8). 
Government  inaction(s).  Government 
conduct,  or  occurrence(s)  which  give 
rise  to  the  contractor's  claim,  request  for 
equitable  adjustment  or  demand  for 


payment"  is  compelled  by  the  legislative 
history. 

Second,  there  is  an  absence  of 
language  in  the  legislative  history  which 
would  provide  support  for  the  later 
events  recommended  by  commenters — 
incurrence  of  costs,  cost  impact 
assessment  work  completion  or  ship 
delivery — although,  had  this  been  the 
intention,  such  language  surely  would 
have  been  included.  Each  time  events 
were  discussed,  the  focus  was  on 
individual  matters  that  arise  in  the 
course  of  contract  performance. 

Third,  far  from  expediting  submission 
of  claims,  by  defining  "events"  as  a 
single  culminating  act,  the  recommended 
definition  would  allow  claims,  requests 
or  demands  to  be  submitted  later  in  the 
performance  of  a  contract  than  were 
many  of  the  shipbuilding  claims 
submitted  in  the  late  1970's.  Such  a  view 
would  not  accomplish  the  intended 
goals  of  the  legislation. 

The  definition  of  "events"  in  the  rule 
establishes  categories  of  liability.  These 
categories  are  supported  by  the 
examples  of  "events"  in  the  legislative 
history  set  forth  above.  Additional 
concerns  regarding  categories  of  hability 
within  the  definition  of  "events"  are 
addressed  below. 

Two  law  firms  and  one  association 
requested  that  examples  of  activities 
that  start  the  18-month  clock  running  be 
expanded  to  include  constructive 
changes,  impossibility,  mistake, 
misrepresentation,  breach  of  contract, 
superior  knowledge  and 
unconscionability.  These  categories  of 
liability  are  now  included  in  the 
definition  of  "events." 

Two  law  firms  and  one  association 
questioned  when  Government  inaction 
could  be  said  to  occur  and.  thus,  start 
the  18-month  period.  Claims,  requests 
and  demands  based  on  Government 
inaction  usually  identify  when  a 
contractor  believes  that  the  inaction 
gave  rise  to  the  contractor's  right  to  an 
equitable  adjustment.  The  triggering 
event  for  inaction  is  when  Government 
action  is  required  but  does  not  occur. 

One  law  firm  questioned  when  events 
would  trigger  the  18-month  period  for  an 
over-inspection  claim.  Over-inspection 
generally  involves  allegations  of  greater 
scrutiny  by  the  Government  than  could 
reasonably  be  expected  under  the 
contract  The  triggering  event,  therefore, 
would  be  when  the  inspection{s) 
occurred  which  are  alleged  to  have 
exceeded  what  was  reasonably 
expected.  These  situations  are 
adequately  addressed  within  the 
existing  framework  of  the  rule. 
Therefore,  no  change  was  made  in 
response  to  these  comments, 
b.  Other  Statutes  Of  Limitation 


The  commenters  position  that  the  18- 
month  period  under  10  U.S.C.  2405 
should  be  triggered  by  a  final 
culminating  act  or  event  is  based  in  part 
upon  the  argument  that  under  the 
Tucker  Act  and  other  statutes  of 
limitation  the  clock  is  triggered  by  such 
a  final  event — that  argument  is  without 
merit.  The  Tucker  Act  and  the  other 
statutes  of  limitation  prescribe 
limitations  on  submitting  claims  to  a 
judicial  body  for  relief.  By  contrast,  the 
18-month  restriction  addresses  prompt 
notification  and  submission  of  the  claim, 
request  or  demand  when  submiitcd  to 
the  contracting  officer,  which  is  a 
necessary  preciu"sor  to  judicial  relief. 
See  Tab  4,  page  7;  Tab  5,  page  2.S8;  Tab 
6.  page  43;  Tab  7.  page  840;  Tab  8.  page 
21;  Tab  11.  page  170. 

Use  of  contract  completion  or  ship 
delivery  would  not  be  consistent  with 
Congress'  expressed  desire  to  ensure 
that  problems  are  identified  and  settled 
promptly  on  their  merits  and  not 
allowed  to  accumulate.  See  Tab  4.  page 
8;  Tab  5,  page  10.  The  statutes  of 
limitation  cited  in  the  comments  compel 
the  reservation  and  accumulation  of 
contractor  claims  during  the  life  of  a 
contract  because  they  have  been 
interpreted  to  discourage  litigation 
instigated  piecemeal — only  one  claim 
should  arise  from  a  contract  10  U.S.C. 
2405.  by  contrast,  seeks  to  avoid  the 
"large  omnibus  claims"  which 
necessarily  result  from  the  "one  claim 
under  one  contract"  principle  by 
ensuring  the  identification  and 
submission  of  each  separate  claim, 
request  or  demand  as  it  arises.  (See 
Admiral  Rickover's  statement  to  the 
Subcommittee  on  the  Department  of 
Defense  of  the  House  Appropriations 
Committee  (at  Tab  6,  page  100):  'The 
Navy  has  a  difficult  time  evaluating 
such  a[n  omnibus]  claim  because  of  the 
long  periods  of  time  that  have  elapsed 
since  the  event  allegedly  giving  rise  to 
the  claim  and  the  number  of  event[sl 
added  together  into  one  huge  claim," 
See  also  Tab  5.  page  259;  Tab  6.  page  44; 
Tab  8,  page  i;  Tab  10,  page  47).  Industry 
recognized  this  distinction  during  GAO's 
consideration  of  the  recommended 
legislation  when  it  raised  the  prospect  of 
having  to  file  "protective  claims." 
GAO's  opinion  (at  Tab  10,  pages  51-52) 
on  this  prospect  was  that:  "the  risks  of 
such  'protective  filing'  must  be  weighed 
against  the  benefits  of  keeping  claims 
submissions  current  *  *  *  The  shorter 
the  time  limit  however,  the  greater  the 
probability  of  numerous  'protective 
filings'  by  contractors."  See  also  Tab  10, 
page  v. 

The  commenters'  comparisons  of  the 
16-month  limitation  to  the  Tucker  Act's 
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The  commenters  position  that  the  Ift- 
month  period  under  10  U.S.C.  2405 
should  be  triggered  by  a  final 
culminating  act  or  event  is  based  in  part 
upon  the  argument  that  under  the 
Tucker  Act  and  other  statutes  of 
limitation  the  clock  is  triggered  by  such 
a  final  event — that  argument  is  without 
merit.  The  Tucker  Act  and  the  other 
statutes  of  limitation  prescribe 
limitations  on  submitting  claims  to  a 
judicial  body  for  relief.  By  contrast,  the 
18-month  restriction  addresses  prompt 
notification  and  submission  of  the  claim, 
request  or  demand  when  submiitcd  to 
the  contracting  officer,  which  is  a 
necessary  precursor  to  judicial  .p'ief. 
See  Tab  4.  page  7;  Tab  5,  page  2sa;  Tab 
6,  page  43;  Tab  7,  page  840;  Tab  8.  page 
21;  Tab  11,  page  170. 

Use  of  contract  completion  or  ship 
delivery  would  not  be  consistent  with 
Congress'  expressed  desire  to  ensure 
that  problems  are  identified  and  settled 
promptly  on  their  merits  and  not 
allowed  to  accumulate.  See  Tab  4,  page 
8;  Tab  5,  page  10.  The  statutes  of 
limitation  cited  in  the  comments  compel 
the  reservation  and  accumulation  of 
contractor  claims  during  the  life  of  a 
conti  lict  because  they  have  been 
interpreted  to  discourage  litigation 
instigated  piecemeal — only  one  claim 
should  arise  from  a  contract.  10  U.S.C. 
2405.  by  contrast,  seeks  to  avoid  the 
"large  omnibus  claims"  which 
necessarily  result  from  the  "one  claim 
under  one  contract"  principle  by 
ensuring  the  identification  and 
submission  of  each  separate  claim, 
request  or  demand  as  it  arises.  (See 
Admiral  Rickover's  statement  to  the 
Subcommittee  on  the  Department  of 
Defense  of  the  House  Appropriations 
Committee  (at  Tab  6,  page  100):  'The 
Navy  has  a  difficult  time  evaluating 
such  a[n  omnibus]  claim  because  of  the 
long  periods  of  time  that  have  elapsed 
since  the  event  allegedly  giving  rise  to 
the  claim  and  the  number  of  event[s] 
added  together  into  one  huge  claim." 
See  also  Tab  5.  page  259;  Tab  6,  page  44; 
Tab  a,  page  i;  Tab  10,  page  47).  Industry 
recognized  this  distinction  during  GAO's 
consideration  of  the  recommended 
legislation  when  it  raised  the  prospect  of 
having  to  file  "protective  claims." 
GAO's  opinion  (at  Tab  10,  pages  51-52) 
on  this  prospect  was  that:  "the  risks  of 
such  'protective  filing'  must  be  weighed 
against  the  benefits  of  keeping  claims 
submissions  current.  *  *  *  The  shorter 
the  time  limit,  however,  the  greater  the 
probability  of  numerous  'protective 
filings'  by  contractors."  See  also  Tab  10, 
page  V. 

The  commenters'  comparisons  of  the 
18-month  lioiitation  to  the  Tucker  Act's 
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six-year  period  are  misplaced.  With  the 
passage  of  the  Contract  Disputes  Act  of 
1978,  the  six-year  Tucker  Act  limitations 
period  for  contract  claims  was  replaced 
by  a  one-year  limitations  period  (90 
days  if  an  appeal  is  to  a  board  of 
contract  appeals).  This  limitations 
period  is  triggered  not  by  contract 
completion  or  ship  delivery,  but  rather 
by  the  issuance  of  a  contracting  officer's 
final  decision  on  individual  matters 
arising  in  the  course  of  contract 
performance.  Under  both  the  Tucker  Act 
and  the  CDA.  the  limitations  period 
applied  to  submission  of  claims  to  a 
court.  There  was  no  limitations  period  in 
effect  for  the  submission  of  claims  to  a 
contracting  officer.  A  contractor  had 
virtually  an  unlimited  time  in  which  to 
make  such  a  submission.  The  absence  of 
any  time  limit  for  submitting  claims  to 
the  contracting  officer  was  cited  as  one 
of  the  causes  contributing  to  the 
shipbuilding  claims  problems  of  the 
1970's.  The  House  Committee  on 
Appropriations  noted,  at  Tab  11,  page 
170:  "The  delay  allowed  for  claims 
submission  (to  the  contracting  officer] 
has  undoubtedly  been  a  major  factor  in 
the  inability  to  settle  claims  and 
enactment  of  a  time  limit  should  help." 
GAO  cited,  at  Tab  10,  page  49,  the 
House  Committee  on  Appropriations 
investigative  staff  finding  that:  "without 
such  a  time  limit,  the  Nav7  never  knows 
when  a  claim  may  be  submitted  and 
remains  'on  the  hook'  until  a  shipbuilder 
chooses  to  sign  a  release  to  close  out  a 
contract." 

With  regard  to  limitation  periods 
applicable  to  submission  of  claims  to 
courts  and  boards  of  contract  appeal, 
the  CDA  changed  from  the  Tucker  Act's 
focus  on  the  single  act  of  contract 
completion  to  focus  on  issuance  by  the 
contracting  officer  of  a  final  decision  on 
individual  matters  that  arise  in  the 
course  of  contract  performance. 
Similarly,  the  legislative  history  of  the 
18-month  limitation  on  submission  of  a 
claim,  request  or  demand  to  a 
contracting  officer  reflects  a 
Congressional  intent  that  actions  in 
individual  matters  of  contract 
performance  trigger  the  18-month  period. 
There  is  no  basis  in  the  legislative 
history  for  reversion  to  contract 
completion  as  the  triggering  event,  or  for 
using  ship  delivery  as  the  triggering 
event.  Had  Congress  intended  the  time 
period  here  to  be  interpreted  in  the  same 
manner  as  the  cited  statutes  of 
limitation,  it  would  have  used  the  same 
language. 

Thus,  the  definition  of  "events"  in  the 
rule  appropriately  focuses  on  individual 
matters  that  arise  in  the  course  of 
contract  performance.  Comments  on  this 


point  have  repeated  arguments  made  to 
and  rejected  by  the  GAO  and  Congress 
at  the  time  the  18-month  restriction  was 
under  consideration.  See  Tab  10.  page 
86. 

c.  "Knew  Or  Should  Have  Known" 
Standard 

Two  corporations,  two  associations 
and  three  law  firms  objected  to  the 
definition  of  "events"  for  failure  to 
employ  a  "knew  or  should  have  known" 
standard.  There  is  language  in  the 
legislative  history  which  would  support 
application  of  the  restriction  by  a  "knew 
or  should  have  known"  standard.  See 
Tab  16,  page  257. 

For  most  types  of  claims,  requests  or 
demands,  the  rule  ehminates  the  need 
for  a  "knew  or  should  have  known" 
standard  by  identifying  objective, 
knowable  events  that  will  trigger  the 
running  of  the  IB-month  clock.  Except 
with  regard  to  a  few  specific 
circumstances,  discussed  further  below, 
commenters  did  not  challenge  the 
identification  of  objective  events  which 
trigger  the  running  of  the  18-month  clock 
in  the  specified  categories  of  liability. 

However,  during  its  review  and 
consideration  of  the  comments,  the 
Navy  concluded  that  under  certain 
circumstances  not  specifically  identified 
in  the  rule — such  as  claims  of  breach  of 
contract,  mistake,  misrepresentation, 
superior  knowledge,  impossibility, 
impracticability  and  unconscionability — 
a  precise,  objective,  knowable  standard 
would  be  difficult  to  articulate  and 
administer.  In  these  instances,  the  Navy- 
has  adopted  the  contractors' 
recommendation  that  the  18-month 
period  should  begin  when  a  contractor 
"knew  or  should  have  known  "  of  the 
events.  Accordingly,  contractors  will  not 
be  precluded  from  recovery  in  any 
situation  by  a  triggering  event  which  it  is 
not  reasonable  to  conclude  they  should 
have  known. 

To  minimize  disputes,  the  rule 
includes  a  definition  of  "knew  or  should 
have  known:"  "the  totality  of  the 
combined  actual  and  constructive 
knowledge  of  all  agents  or  employees 
(including  a  subcontractor,  its  agents 
and  employees,  where  and  to  the  extent 
a  subcontractor  is  involved)."  The  rule 
also  imposes  an  obligation  on  the 
shipbuilder  to  identify  the  facts 
underlying  its  assertion  as  to  when  (he 
events  were  known  or  should  have  been 
known. 

2.  Quantification  of  the  Consequences  of 
Events  and  Certification  of  the  Claim 

Congress  premised  the  statute  on  the 
assumption  that  the  consequences  of 
events  would  be  quantifiable  within  18- 
months  and  that  it,  thus,  would  be 


possible  to  submit  a  claim,  request  or 
demand  within  that  period.  In  that 
connection,  the  Senate  Armed  Services 
Committee  specifically  noted  that  it  was 
"not  aware  of  any  evidence  that  18- 
months  is  not  a  sufficient  time  for 
contractors  to  assess  the  consequences 
of  an  event,  assemble  all  pertinent 
documentation  to  support  their  claimed 
amount,  and  submit  this  documentation 
with  their  claim  properly  certified  as 
provided  in  the  Contract  Disputes  Act  of 
1978."  Tab  16.  pages  257-58. 

The  commenters  insist  that  there  are 
circumstances  under  which  the 
consequences  of  events  will  be  difficult 
to  quantify  within  the  allotted  time.  At 
the  core  of  this  concern  is  the 
requirement  in  the  CDA  that  a 
contractor  certify  "that  the  claim  is 
made  in  good  faith,  that  the  supporting 
data  are  accurate  and  complete  to  the 
best  of  his  knowledge  and  belief,  and 
that  the  amount  requested  accurately 
reflects  the  contract  adjustment  for 
which  the  contractor  believes  the 
government  is  liable."  41  U.S.C. 
605(c)(1).  As  the  commenters  have 
pointed  out  repeatedly,  uncertainty  es  to 
the  quantification  of  the  claim,  request 
or  demand  may  create  difficulties  in 
making  such  a  certification. 

The  contractors'  concerns  in  this 
regard  seem  overstated.  It  is  a  common 
practice  of  shipbuilders  to  certify 
proposals,  claims  and  requests  for  price 
adjustment  before  costs  have  been 
incurred.  Under  the  contractors'  current 
rationale,  such  shipbuilder  certifications 
covering  prospective  costs  would  be 
improper.  Moreover,  the  point  in  time 
when  a  claim,  request  or  demand 
becomes  "quantifiable"  is  unduly 
subjective,  and  likely  would  lead  to 
considerable  litigation. 

It  is  clear  from  the  legislative  history 
that  Congress  was  aware  of  the 
contractors'  contentions  that  the  ability       * 
to  quantify  a  claim,  request  or  demand 
should  be  required  to  trigger  the  18- 
month  period,  but  concluded  that  it  was 
reasonable  to  assume  that  claims  would 
be  quantifiable  within  the  18-month 
period.  For  example,  see  GAO's 
comment  (at  Tab  10,  pages  49-50)  in  this 
regard:  "A  legal  expert  who  represents  a 
number  of  shipbuilders  said  the  1-year 
time  limit  would  put  a  disproportionate 
burden  on  contractors  because  they 
often  cannot  identify  every  constructive 
change  that  has  increased  costs  within 
that  time,  much  less  fully  document  each 
claim."  [footnote  omitted):  see  also 
Newport  News  Shipbuilding's  comment 
to  GAO  regarding  the  proposed  statute, 
at  Tab  10,  Appendix  VI.  page  5:  "'NNS 
believes  the  one  year  limit  is  totally 
inadequate.  There  are  numerouf 
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instances  in  which  the  contractor  is 
unable  to  determine  the  extent  of  his 
costs  and  damages  as  a  result  of 
legitimate  contract  changes."  See  also 
Tab  16.  pages  257-58,  quoted  above. 

Notwithstanding  these  complaints, 
Congress  imposed  an  18-month 
limitations  period  triggered  by  the 
occurrence  of  "events" — individual 
matters  that  arise  in  the  course  of 
contract  performance. 

It  would  be  harsh,  however,  if  the 
statute  were  to  result  in  preclusion  of 
meritorious  claims,  requests  or  demands 
because  the  consequences  of  an  event 
could  not  be  quantified,  and  thus  a  CDA 
certification  could  not  be  made,  within 
the  allotted  time.  Two  methods  have 
been  evaluated  by  the  Navy  for  avoiding 
this  result:  allowing  supplementation  of 
the  certified  claim,  request  or  demand  to 
take  account  of  information  that 
becomes  available  later  and  tolling  of 
the  18-month  period  pending  the 
availability  of  all  information  that  may 
be  relevant  to  quantification  of  the 
claim,  request  or  demand. 

a.  Certification  and  Supplementation  of 
Claims 

Under  the  certification  and 
supplementation  approach,  a  contractor 
would  certify  and  submit  the  claim, 
request  or  demand  within  the  18-month 
period  based  on  the  best  information 
available  at  the  time.  If  relevant 
information  later  became  available,  the 
claim,  request  or  demand  submission 
could  be  supplemented  or  revised,  as 
appropriate. 

Two  law  firms  and  an  association 
challenged  the  adequacy  of 
supplementation  of  a  claim,  request  or 
demand  as  a  remedy  to  quantification 
difficulties.  In  addition,  one  commenter 
stated  that  supplementation  should  only 
be  permissible  within  the  18-month 
period  according  to  the  language  of  the 
statute,  while  another  commenter 
objected  to  any  restriction  on  the  data 
with  which  supplementation  can  be 
made. 

Contractors  are  duly  concerned  about 
certifying  a  claimed  amount  which  may 
be  no  more  than  a  best  estimate  at  the 
time  or  one  in  a  range  of  possible 
entitlement  amounts.  The  certification 
requirement  is  included  for  the  very 
purpose  of  ensuring  that  due 
consideration  and  high  level  attention 
are  given  to  a  contractor's  claim,  request 
or  demand  before  it  is  submitted. 
Contractors  should  and  must  take  the 
certifications  seriously  and  ensure  they 
are  well  founded.  Contractors  should  be 
reluctant  to  certify  claims,  requests  or 
demands  without  adequate  supporting 
(lata.  Moreover,  CDA  case  law  does  not 
permit  qualificaUon  or  conditioning  of 


the  required  certification  language. 
Consequently,  if  contractors  certified 
claims,  requests  or  demands  while 
affirmatively  acknowledging  that  they 
were  contingent  upon  further  price 
analysis,  an  argument  could  be  made 
that  the  claims,  requests  or  demands 
were  not  properly  certified.  Similarly, 
contra-tors  have  expressed  concerns 
that  the  case  law  may  not  adequately 
protect  their  ability  to  supplement 
claims,  requests  or  demands. 

Notwithstanding  these  concerns, 
claim  supplementation  is  permissible 
under  existing  CDA  case  law,  and  is 
acceptable  for  purposes  of  the  16-month 
limitation  to  the  extent  permitted  under 
the  CDA.  A  contractor  is  required  to 
certify  to  the  amount  the  contractor  then 
believes  is  due  and  that  the  underlying 
data  are  accurate  and  complete  to  the 
best  of  his  knowledge  and  belief 
However,  both  the  amount  claimed  and 
the  supporting  data  may  be 
subsequently  updated  and 
supplemented,  as  appropriate,  both 
within  and  beyond  the  18-month  period. 
Moreover,  waiting  for  work  completion 
does  not  always  eliminate  the  necessity 
for  estimating  the  amount  of  a  requested 
price  adjustment.  Even  when  all  work  is 
complete,  contractor  accounting  systems 
may  not  be  capable  of  segregating  each 
and  every  cost  element  of  a  change  with 
precision — some  estimation  of  costs, 
particularly  in  the  areas  of  impact  or 
disruption,  may  be  required.  See  Tab  8, 
page  10. 

The  Navy  does  not  deem  it 
unreasonable  to  require  a  certification 
based  upon  the  best  information 
available  within  the  18-month  period — 
as  long  as  supplementation  is  clearly 
available.  A  certification  which  is 
understood  by  all  to  be  based  upon 
available  data  which  can  be 
supplemented,  if  necessary,  should  not 
make  contractors  feel  unduly  uneasy — 
and  should  be  able  to  be  made  without 
conditions  that  invalidate  the 
certification.  As  provided  in  the  rule,  at 
5243.105-93(d),  if  the  initial  certification 
and  supporting  data  are  adequate  under 
the  requirements  of  the  rule,  a 
contractor's  supplementation  of  its 
initial  submission  will  not  affect  the 
adequacy  of  the  initial  certification. 
However,  it  is  unnecessary  to  leave 
shipbuilders  subject  to  uncertainty 
regarding  their  ability  to  supplement 
claims,  requests  or  demands  within  the 
constraints  of  10  U.S.C.  2405.  Therefore, 
the  following  binding  representation  by 
the  Navy  should  alleviate  these 
concerns:  the  Navy  will  not  challenge — 
and  by  virtue  of  this  representation  shall 
be  estopped  from  challenging — the 
adequacy  of  an  otherwise  valid 
certification  on  the  basis  that  the  claim. 


request  or  demand  was  subsequently 
supplemented  by  additional  supporting 
data  or  revision  of  the  amount  requested 
or  theory  of  recovery,  provided  that  the 
supplementation  does  not  constitute  a 
new  claim,  request  or  demand  by 
changing  the  underlying  events.  In  view 
of  the  foregoing,  the  Navy  finds  that  the 
supplementation  allowed  by  the  rule 
adequately  avoids  uimecessary 
preclusion  of  meritorious  contractor 
claims,  requests  or  demands. 

b.  Tolling  of  the  18-month  Period 

Tolling  would  involve  staying  the 
rurming  of  the  18-month  period  under 
certain  circumstances.  Equitable  tolling 
is  a  principle  that  is  used  sparingly 
where  considerations  of  fairness 
mitigate  against  an  unbending 
application  of  a  statutory  limitations 
period.  The  principle  represents  a 
limited  exception  to  the  general  rule  of 
construction  that  the  limitation  period 
Congress  prescribed  meant  that  length 
of  time  and  no  more. 

The  commenters  have  proposed 
various  means  for  tolling  the  18-month 
period  to  allow  for  full  quantification  of 
claims,  requests  or  demands  when  it  is 
not  possible  to  quantify  the  claim  within 
18-months  of  the  triggering  event.  The 
equities  surrounding  quantification  of 
the  consequences  of  events  in  certain 
situations  could  conceivably  justify 
tolling  the  18-month  period  if  the  process 
of  certification  and  supplementation  did 
not  eliminate  concerns  about  fairness. 
As  discussed  above,  in  writing  the 
statute  Congress  assumed  that  there 
would  be  no  significant  problems  with 
quantifying  claims  within  18-months.  In 
any  event,  however,  inasmuch  as  the 
certification  and  supplementation 
process  described  above  seems  to 
adequately  protect  against  preclusion  of 
meritorious  claims,  requests  or 
demands,  tolling  of  the  18-month  period 
appears  neither  necessary  nor 
appropriate. 

Nonetheless,  there  is  no  need  to 
completely  close  the  door  on  the 
possibility  that  a  contractor  could  in  an 
individual  case  show  that  the  equities 
favor  relief  in  the  nature  of  tolling. 
Unlikely  as  it  may  be  that  such  relief 
will  be  required,  the  possibility  of  an 
extreme  case  meriting  consideration  of 
such  relief  need  not  be  and  is  not 
precluded.  While  the  Navy  has  every 
expectation  that  significant 
quantification  problems  will  not  arise, 
and  that  any  that  were  to  arise  would  be 
adequately  addressed  through 
supplementation,  the  Navy  has  the 
authority  to  grant  such  relief,  through 
exercise  of  extraordinary  contract  relief 
pursuant  to  Public  Law  85-804,  in  the 
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request  or  demand  was  subsequently 
supplemented  by  additional  supporting 
data  or  revision  of  the  amount  requested 
or  theory  of  recovery,  provided  that  the 
supplementation  does  not  constitute  a 
new  claim,  request  or  demand  by 
changing  the  underlying  events.  In  view 
of  the  foregoing,  the  Navy  finds  that  the 
supplementation  allowed  by  the  rule 
adequately  avoids  uimecessary 
preclusion  of  meritorious  contractor 
claims,  requests  or  demands. 

b.  Tolling  of  the  18-month  Period 

Tolling  would  involve  staying  the 
rurming  of  the  18-month  period  under 
certain  circumstances.  Equitable  tolling 
is  a  principle  that  is  used  sparingly 
where  considerations  of  fairness 
mitigate  against  an  unbending 
application  of  a  statutory  limitations 
period.  The  principle  represents  a 
limited  exception  to  the  general  rule  of 
construction  that  the  limitation  period 
Congress  prescribed  meant  that  length 
of  time  and  no  more. 

The  commenters  have  proposed 
various  means  for  tolling  the  18-month 
period  to  allow  for  full  quantification  of 
claims,  requests  or  demands  when  it  is 
not  possible  to  quantify  the  claim  within 
18-months  of  the  triggering  event.  The 
equities  surrounding  quantification  of 
the  consequences  of  events  in  certain 
situations  could  conceivably  justify 
tolling  the  18-month  period  if  the  process 
of  certification  and  supplementation  did 
not  eliminate  concerns  about  fairness. 
As  discussed  above,  in  writing  the 
statute  Congress  assumed  that  there 
would  be  no  significant  problems  with 
quantifying  claims  within  18-months.  In 
any  event,  however,  inasmuch  as  the 
certification  and  supplementation 
process  described  above  seems  to 
adequately  protect  against  preclusion  of 
meritorious  claims,  requests  or 
demands,  tolling  of  the  18-month  period 
appears  neither  necessary  nor 
appropriate. 

Nonetheless,  there  is  no  need  to 
completely  close  the  door  on  the 
possibility  that  a  contractor  could  in  an 
individual  case  show  that  the  equities 
favor  relief  in  the  nature  of  tolling. 
Unlikely  as  it  may  be  that  such  relief 
will  be  required,  the  possibility  of  an 
extreme  case  meriting  consideration  of 
such  relief  need  not  be  and  is  not 
precluded.  While  the  Navy  has  every 
expectation  that  significant 
quantification  problems  will  not  arise, 
and  that  any  that  were  to  arise  would  be 
adequately  addressed  through 
supplementation,  the  Navy  has  the 
authority  to  grant  such  relief,  through 
exercise  of  extraordinary  contract  relief 
pursuant  to  Public  Law  85-804,  in  the 


event  that  a  contractor  makes  a 
compelling  showing  in  an  individual 
case  that  the  equities  require  such  relief. 

c.  Application  of  CDA  Regulations 

An  issue  related  to  the  certification 
and  supplementation  process  involves 
existing  submissions  which  have  been 
determined  not  to  be  properly  certified 
under  the  CDA  and  its  implementing 
regulation.  Federal  Acquisition 
Regulation  (FAR)  33.207.  An  invalid 
certification  leaves  the  agency  with  no 
jurisdiction  to  consider  a  claim.  While 
the  remedy  for  defective  certifications  in 
most  instances  is  simply  to  have  a  more 
senior  official  recertify  the  claim,  in  the 
case  of  shipbuilding  claims,  requests  or 
demands,  10  U.S.C.  §  2405  would  make 
such  a  recertification  ineffective  after 
the  18-month  period  had  run.  This  could 
preclude  claims,  requests  or  demands 
that  otherwise  would  have  been 
reviewed  by  a  contracting  officer  except 
for  the  seniority  of  the  certifying  official. 
A  commenter  argues  that  this  harsh 
result  could  be  avoided  if  the  Navy 
agreed  that  the  CDA  regulations  do  not 
apply  to  certified  claims,  requests  or 
demands  submitted  under  10  U.S.C. 
2405. 

On  its  face,  the  statute  states  that  the 
certification  must  be  in  accordance  with 
requirements  of  the  CDA.  Where  the 
CDA  itself  applies,  the  regulations 
promulgated  thereunder  do  also.  As  a 
practical  matter,  it  is  difficult  to  know  in 
advance  whether  instances  will  arise 
where  application  of  the  CDA 
regulations  would  result  in  unfairness 
by  precluding  shipbuilding  claims, 
requests  or  demands  solely  on  the  basis 
that  a  timely  certification  was  signed  by 
an  official  lacking  adequate  seniority. 
What  is  clear,  however,  is  that  the  Navy 
lacks  the  authority  to  consider  claims 
that  are  not  properly  certified  under  the 
CDA.  Thus,  any  relief  under  such 
Circumstances  must  come  from  a  change 
in  the  CDA  regulations  or  through 
exercise  of  extraordinary  relief 
authority.  The  problem  cannot  be 
addressed  by  simply  not  applying  the 
CDA  regulations. 

d.  Additional  Comments  on  Certification 
and  Supporting  Data  Requirements 

Two  corporations  and  one  association 
suggested  that  the  contracting  officer's 
authority  to  reject  claims,  requests  or 
demands  based  on  a  certification  or 
supporting  data  deficiency  should  be 
subject  to  a  requirement  for  timely 
notification  to  the  contractor  of  such 
deficiency.  If  such  notice  is  not  provided 
to  a  contractor  in  a  timely  fashion,  the 
18-month  period  should  be  tolled  or  the 
Govermnent  should  be  estopped  from 
challenging  the  validity  of  the 


submission.  These  suggestions  were  not 
adopted.  The  requirement  for 
certification  and  submission  of  the 
supporting  data  cannot  be  waived  by  a 
contracting  officer.  The  responsibility 
for  certification  and  submission  of  a 
properly  documented  claim,  request  or 
demand  lies  with  the  shipbuilder.  A  — ^ 
contracting  officer's  failure  to  providp' 
notification  of  a  submission  deficiency 
within  a  specific  timeframe  does  not 
relieve  the  shipbuilder  of  such 
responsibility  and,  thus,  does  not  affect 
the  operation  of  the  statute. 

One  law  firm  objected  to  the 
contracting  officer's  ability  to  reject 
claims  on  the  basis  of  a  failure  to 
comply  with  certification  or  supporting 
data  submission  requirements.  It  was 
argued  that  the  contracting  officer 
should  not  be  authorized  to  reject  non- 
compliant  claims  but  only  to  deny  such 
claims  by  final  decision.  Rejection  of  a 
claim  is  not  a  final  decision  and.  thus,  is 
not  appealable  to  a  board  of  contract 
appeals  or  to  court,  whereas  denial  of  a 
claim  would  be  so  appealable.  Rejection 
of  claims  under  these  rules  is  consistent 
with  the  CDA  and  case  law  thereunder, 
as  well  as  with  the  legislative  history. 
See  Tab  4,  page  7.  Any  submission 
which  is  not  adequate,  whether  due  to 
the  certification  or  the  supporting  data, 
is  not  a  claim  under  the  CDA  and, 
therefore,  a  contracting  officer's  final 
decision  may  not  be  issued.  Further,  if  a 
proper  claim  was  rejected,  a  contractor 
may  appeal  such  rejection,  contending 
that  the  contracting  officer  has  failed  to 
issue  a  timely  final  decision  under  the 
CDA,  and  have  the  propriety  of  the 
contracting  officer's  claim  rejection 
heard  in  accordance  with  the 
procedures  of  the  CDA. 

One  association  and  one  corporation 
suggested  that  language  recognizing  that 
the  identified  supporting  data  may  not 
be  applicable  or  reasonably  available  in 
everj'  instance  should  be  included  in  the 
rule.  This  language  was  deleted  from  the 
originally  proposed  rule  in  response  to 
prior  industry  comments.  Tlie  rule 
recognizes  that  adequacy  of  data 
depends  on  the  particular  circumstances 
of  the  events  at  issue.  No  change  in  the 
rule  is  necessary  to  respond  to  these 
comments. 

One  law  firm  objected  to  the  reference 
to  CDA  supporting  data  requirements, 
contending  that  CDA  requirements  are 
those  necessary  to  support  a  final 
decision,  whereas  supporting  data  under 
this  rule  are  for  pricing  contract 
adjustments.  The  Navy  previously 
adopted  the  contractors'  views 
regarding  supporting  data 
requirements — relaxing  the  standard  for 
submission  of  supporting  data  from  a 


list  of  identified  data  tu  only  that  data 
necessary  to  satisfy  CDA  requirements. 
The  statute  invokes  CDA  requirements 
This  new  objection  was  not  adopted. 
Two  associations  and  one  law  firm 
suggested  that  submission  of  data 
should  not  be  the  only  means  of 
satisfying  the  supporting  data 
requirement — identification  of  the 
supporting  data  should  also  be 
sufficient,  consistent  with  the 
implementation  of  the  Truth  in 
Negotiations  Act  (Pub.  L.  87-653).  The 
statute  and  its  legislative  history 
expressly  require  the  submission  of 
supporting  data.  Tab  16.  pages  257-58. 
Therefore,  physical  delivery  of 
supporting  data  is  required.  In 
accommodation  of  industry  concerns, 
however,  the  Navy  recognizes  that  the 
parties  may  agree  as  to  what  constitutes 
"physical  submission"  in  a  particular 
case — this  may  eliminate  the  need  for 
delivery  of  voluminous  data  to 
government  offices  in  appropriate 
circumstances. 

e.  Additional  Comments  on 
Quantification  of  the  Consequences  of 
Events 

i.  Subcontractor  claims.  One  law  firm, 
one  association  and  one  corporation 
suggested  that  subcontractor  claims 
should  be  separately  addressed  and  that 
a  longer  period  of  time  was  necessary 
for  submission  of  subcontractor  claims. 
This  suggestion  also  raised  the  difficulty 
of  certifying  subcontractor  claims  where 
their  validity  may  not  be  clear. 

The  statute  addresses  a  price 
adjustment  to  the  prime  contract — 
whether  or  not  such  a  price  adjustment 
involves  subcontracted  effort,  the 
identification  of  what  constitute  events 
does  not  change.  This  is  primarily 
attributable  to  the  lack  of  privity 
between  the  government  and 
subcontractors.  The  government  only 
has  authority  to  make  changes  to  the 
prime  contract — it  has  no  authority  to 
direct  or  authorize  subcontractor  efforts. 
That  is  the  responsibility  of  the  prime 
contractor.  Therefore,  any  events  giving 
rise  to  subcontractor  claims,  requests  or 
demands  for  price  adjustment  should  be 
known  by  the  prime  contractor  when 
they  are  known  by  the  subcontractor.  If 
this  result  may  require  in  certain 
instances  that  practice  conform  to 
contractual  requirements,  this  is  a 
minimal  hardship  to  pay.  Contractors 
can  ensure  subcontractor  claims  are 
timely  raised  by  including  in  ' 

subcontracts  a  clause  that  imposes  the 
18-month  restriction  on  subcontractors. 

With  this  approach,  identification  of 
claims  by  subcontractors  within  the  18- 
month  period  would  reduce  the  time 
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available  for  a  prime  contractor  to 
evaluate  the  merits  of  the  claim  and 
submit  the  claim  to  the  government. 
Depending  upon  the  time  available  for 
the  prime  contractor's  submission,  it 
may  be  necessary  for  a  prime  contractor 
to  make  a  protective  filing.  If  such  is  the 
case,  a  certified  protective  filing  may  be 
made  in  the  form  of  a  request  or 
demand,  fully  disclosing  the  facts  in 
accordance  with  the  requirements  of  the 
rule.  It  is  expected,  however,  that  claim 
materials  developed  by  the 
subcontractor  would  be  transferable  to 
the  prime  contractor  and  usable  in  its 
submission  to  the  government.  As  these 
suggestions  should  relieve  the 
commenters'  concerns  within  the 
framework  of  the  existing  rule,  no 
changes  to  the  rule  itself  are  necessary. 

ii.  Correction  of  defective  government 
property  or  information  without 
government  direction.  Three 
corporations,  two  associations  and  three 
law  firms  objected  to  application  of  the 
lestriction  to  shipbuilder  correction  of 
defective  government  furnished  property 
(GFP)  or  information  (GFI)  where 
contracting  officer  direction  is  not  first 
received.  They  commented  that  what 
constitutes  commencement  of  a 
correction  is  uncertain — in  fact,  what 
constitutes  correction  itself  is  unclear, 
particularly  where  such  effort  is 
unsuccessful.  It  was  also  questioned 
whether  contractor  commencement  of 
correction  fit  the  definition  of  "events" 
keyed  to  Government  conduct. 

Contractors  are  currently  required  to 
provide  notice  of  a  change  whenever 
they  believe  the  Government  is 
responsible  for  changing  contract 
requirements.  This  may  arise  not  only  as 
a  result  of  Government  actions, 
inactions  or  conduct  but  also  as  a  result 
of  contractor  or  third  party  conduct — 
therefore,  the  definition  of  "events" 
includes  "occurrences" — which  are  not 
tied  to  Government  conduct.  If  a 
contractor  bases  a  claim,  request  or 
demand  on  its  correction  of  a  deficiency, 
then  the  restriction  applies.  However, 
the  Navy  recognizes  that  it  may  not 
always  be  clear  precisely  what  effort 
constitutes  correction  of  a  defect.  The 
rule  has  been  revised  to  more  clearly 
explain  what  constitutes  commencement 
of  corrective  efforts.  In  such  situations, 
the  18-month  period  will  begin  only 
when  the  contractor  has  undertaken 
work  that  is  not  consistent  with  contract 
requirements.  Contractors  reasonably 
should  know  and  be  held  responsible 
when  they  undertake  work  that  is  not 
consistent  with  contract  requirements, 
iii.  Interactive  changes.  One  law  firm 
and  one  association  questioned  the 
applicability  of  the  definition  of 


"events"  to  interactive  changes,  changes 
issued  without  scope  and  changes  for 
developmental  effort  because  the 
consequences  of  the  first  change  or 
direction  may  not  be  fully  quantifiable 
without  knowing  the  scope  and  cost  of 
later  changes  or  directions.  Where  work 
is  authorized,  there  must  be  an 
understanding  of  the  work  to  be 
performed  or  the  contractor  could  not 
proceed,  irrespective  of  whether  the 
effort  is  affected  by  subsequent  changes, 
is  "without  scope"  or  is  developmental. 
This  understanding  must  be  priced 
within  18  months  of  authorization  of  the 
work  in  question.  Where  the  cost  and/or 
scope  of  a  change  is  affected  by 
subsequent  changes,  multiple  events 
have  occurred,  and  the  costs  of  the 
subsequent  changes  should  include  any 
impacts  on  existing  work,  including 
earlier  changes.  These  comments  did  not 
require  a  change  in  the  rule. 

iv.  Other  comments.  One  association 
recommended  that  the  triggering  events 
for  late  GFI  should  be  different  than 
those  for  late  GFP  because  a  contractor 
cannot  quantify  late  GFI  until  the  GFI  is 
received,  whereas  a  contractor  can  plan 
for  late  GFP  prior  to  receiving  it.  This 
recommendation  was  not  adopted.  Just 
as  a  contractor  can  and  does  submit 
price  proposals  in  response  to 
solicitations  without  seeing  the  GFI 
which  is  to  be  provided  under  the 
resulting  contracts,  a  contractor  can 
price  the  impact  of  receiving  GFI  later 
than  contractually  required  without 
seeing  the  GFI.  Should  the  GFI  prove  to 
be  defective,  a  separate  triggering  event 
would  occur. 

One  law  firm  questioned  whether 
deficient  GFP  is  the  same  as  defective 
GFP  for  purposes  of  the  restriction.  An 
adjustment  may  be  warranted  whenever 
GFP  is  received  in  an  unsuitable 
condition.  Unsuitable  has  been 
construed  to  include  GFP  both  defective 
and  deficient  to  contract  requirements. 
No  change  was  made  in  response  to  this 
comment. 

One  law  firm  asked  for  clarification  of 
the  phrase  "receipt  of  the  contracting 
officer's  direction  or  notification  by  the 
contractor"  used  in  several  categories  of 
events  to  indicate  when  the  limitation 
period  is  triggered.  The  phrase  has  been 
clarified  to  indicate  that  the  triggering 
event  is  receipt  by  the  contractor  of  the 
contracting  officer's  direction  or 
notification. 

One  corporation,  two  law  firms  and 
two  associations  objected  to  the  lack  of 
a  standard  for  distinguishing  between  a 
sequence  of  occurrences  and  multiple 
events.  This  objection  is  attributable,  at 
least  in  part,  to  an  error  in  the  comment 
accompanying  the  revised  proposed  rule 


published  in  the  Federal  Register.  55  FR 
26708.  June  29. 1990.  During  the  hearing, 
this  error  was  acknowledged  and  the 
following  statement  was  made  (Tab  81, 
page  7): 

The  cited  language  contains  an  error.  The 
phrase  should  have  read.  "In  this  example, 
there  is  a  sequence  of  actions  and 
occurrences"  rather  than  "In  this  example 
there  are  multiple  events  ".  The  difference 
between  a  sequence  of  occurrences  and 
multiple  events  is  that  in  a  sequence  of 
OGCunences  there  is  more  than  one  action, 
inaction,  conduct  or  occurrence  which  gives 
rise  to  a  single  basis  for  entitlement,  i.e., 
there  was  a  single  constructive  change. 
Multiple  events  give  rise  to  multiple  bases  of 
entitlement,  i.e.,  a  determination  that  more 
than  a  single  constructive  change  has 
occurred.  Multiple  events  involve  matters 
which  could  have  been  submitted  separately, 
but  are  submitted  as  a  single  claim,  etc. 

The  requested  distinction  is  included 
in  the  above  correction.  No  change  in 
the  rule  itself  was  required  to  be  made 
in  response  to  these  comments. 

One  law  firm  questioned  when  the  18- 
month  period  would  start  relative  to 
quantification  of  costs  stemming  from  a 
board  of  contract  appeals  decision  on  a 
non-monetary  claim.  This  question 
reflects  a  misunderstanding — a  claim 
which  involves  quantification  of  costs  is 
not  a  "non-monetary  claim."  No  change 
was  made  in  response  to  this  comment. 

One  corporation  requested 
identification  of  occurrences  which  stop 
the  running  of  the  statute.  The  rule,  at 
5243.105-92(a),  is  explicit  on  this  point: 
the  18-month  period  stops  upon  pricing 
of  a  modification  addressing  the  events 
(including  maximum-price 
modifications]  or  upon  the  submission  of 
a  claim,  request  or  demand  that  is 
certified,  if  required,  and  accompanied 
by  the  required  supporting  data.  This 
comment  required  no  change  to  the  rule. 

3.  The  Scope  of  the  18-Month  Limitation 

A  number  of  issues  have  been  raised 
that  relate  to  the  scope  of  application  of 
the  18-month  limitation.  Comments 
relating  to  these  issues  are  discussed 
below. 

a.  Claims  "Arising  Under"  And  Claims 
"Relating  To"  a  Contract 

One  corporation,  two  law  firms  and 
an  association  objected  to  the  proposed 
application  of  the  18-month  restriction 
based  on  the  historical  distinction 
between  claims  "arising  under  a 
contract"  and  claims  "relating  to  a 
contract."  According  to  this  distinction, 
claims  "arising  under  a  contract" 
involved  claims  for  which  a  remedy  was 
provided  by  a  contract  clause,  and 
claims  "relating  to  a  contract"  involved 
claims  for  which  no  remedy  existed 
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published  in  the  Federal  Register.  55  FR 
26708,  June  29, 1990.  During  the  hearing, 
this  error  was  acknowledged  and  the 
following  statement  was  made  (Tab  61, 
page  7): 

The  cited  language  contains  an  error.  The 
phrase  should  have  read.  "In  this  example, 
there  is  a  sequence  of  actions  and 
occurrences"  rather  than  "In  this  example 
there  are  multiple  events '.  The  difference 
between  a  sequence  of  occurrences  and 
multiple  events  is  that  in  a  sequence  of 
occunences  there  is  more  than  one  action, 
inaction,  conduct  or  occurrence  which  gives 
rise  to  a  single  basis  for  entitlement,  i.e.. 
there  was  a  single  constructive  change. 
Multiple  events  give  rise  to  multiple  bases  of 
entitlement,  i.e..  a  determination  that  more 
than  a  single  constructive  change  has 
occurred.  Multiple  events  involve  matters 
which  could  have  been  submitted  separately, 
but  are  submitted  as  a  single  claim,  etc. 

The  requested  distinction  is  included 
in  the  above  correction.  No  change  in 
the  rule  itself  was  required  to  be  made 
in  response  to  these  comments. 

One  law  firm  questioned  when  the  18- 
month  period  would  start  relative  to 
quantification  of  costs  stemming  from  a 
board  of  contract  appeals  decision  on  a 
non-monetary  claim.  This  question 
reflects  a  misunderstanding — a  claim 
which  involves  quantification  of  costs  is 
not  a  "non-monetary  claim."  No  change 
was  made  in  response  to  this  comment. 

One  corporation  requested 
identification  of  occurrences  which  stop 
the  running  of  the  statute.  The  rule,  at 
5243.105-92(a),  is  explicit  on  this  point: 
the  18-month  period  stops  upon  pricing 
of  a  modification  addressing  the  events 
(including  maximum-price 
modifications]  or  upon  the  submission  of 
a  claim,  request  or  demand  that  is 
certified,  if  required,  and  accompanied 
by  the  required  supporting  data.  This 
comment  required  no  change  to  the  rule. 

3.  The  Scope  of  the  18-Month  Limitation 

A  number  of  issues  have  been  raised 
that  relate  to  the  scope  of  application  of 
the  18-month  limitation.  Comments 
relating  to  these  issues  are  discussed 
below. 

a.  Claims  "Arising  Under"  And  Claims 
"Relating  To"  a  Contract 

One  corporation,  two  law  firms  and 
an  association  objected  to  the  proposed 
application  of  the  18-month  restriction 
based  on  the  historical  distinction 
between  claims  "arising  under  a 
contract"  and  claims  "relating  to  a 
contract."  According  to  this  distinction, 
claims  "arising  under  a  contract" 
involved  claims  for  which  a  remedy  was 
provided  by  a  contract  clause,  and 
claims  "relating  to  a  contract"  involved 
claims  for  which  no  remedy  existed 


under  the  contract  (e.g.,  breach  or 
mutual  mistake  claims).  This  distinction 
arose  because  courts  had  held  that 
boards  of  contract  appeals  had  no 
authority  to  resolve  claims  based  on  an 
alleged  breach  of  a  government  contract 
since  the  boards'  authority  was  derived 
from  the  contract  "Disputes"  clause. 
Claims  relating  to  a  contract  could  be 
resolved  only  in  federal  court.  The 
commenlers  assert  that  Congress'  use  of 
the  phrase  "under  the  contract"  in  the 
statute  recognized  the  historical 
distinction — and.  thus,  the  18-month 
restriction  was  not  intended  to  apply  to 
claims  "relating  to"  a  contract. 
Commenters  further  noted  that  the 
restriction  applies  solely  to  "price 
adjustments."  language  they  contend  is 
consistent  with  this  limited 
interpretation. 

It  is  not  at  all  clear  that  Congress 
intended  the  phrase  "under  the 
contract"  to  involve  this  historical 
distinction.  The  definition  of  claims 
arising  under  a  contract  has  been 
significantly  expanded  by  boards  of 
contract  appeals.  Using  the  concept  of  a 
constructive  change,  the  boards  have 
asserted  pre-CDA  jurisdiction  to  what 
had  previously  been  considered  breach 
claims.  The  CDA  further  weakened  the 
continuing  effect  of  this  distinction  by 
permitting  boards  of  contract  appeals  as 
well  as  courts  to  resolve  claims  relating 
to  a  government  contract  Thus,  the 
distinction  between  claims  "arising 
under"  and  claims  "relating  to"  a 
contract  was  blurred  and.  since  1978. 
has  lost  practical  significance. 

Inasmuch  as  the  historical  distinction 
no  longer  had  practical  significance 
when  the  statute  was  enacted,  it  is 
doubtful  that  it  should  be  imputed  to 
Congress.  Further,  nothing  in  the 
legislative  history  supports  the 
revitalization  of  this  distinction  in  10 
U.S.C.  2405.  Not  applying  the  statute  to 
claims,  requests  or  demands  relating  to 
a  contract  would  permit  contractors  to 
such  relief  long  after-the-fact — and, 
indeed,  would  allow  contractors  to 
follow  the  practice  of  developing  claims, 
requests  or  demands  after  ship  delivery 
in  the  event  profits  were  not  realized 
during  ship  construction.  Such  delays 
and  practices  in  asserting  claims, 
requests  or  demands  create  significant 
practical  problems  in  assessing  and 
resolving  them.  The  shipbuilding  claims 
of  the  1970's  involved  many  breach 
claims,  and  adopting  the  view  that  the 
statute  did  not  apply  to  such  claims 
would  abrogate  the  intent  of  Congress  to 
cure  the  problems  that  were  apparent  in 
that  situation. 

The  Navy  will  apply  the  18-month 
limitation  to  claims,  requests  or 


demands  relating  to  a  contract  as  well 
as  to  those  arising  under  a  contract.  The 
Navy's  application  of  the  18-month 
limitation  is  the  only  reasonable 
interpretation  of  the  restriction.  In 
addition,  the  Navy  has  revised  the 
language  of  the  rule  to  more  closely 
paraphrase  the  statutory  language  by 
use  of  the  phrase  "under  the  contract." 
This  revision  does  not  refiect  any 
change  in  the  interpretation  of  the 
statute  or  the  scope  of  the  rule. 

b.  Disputed  and  Undisputed  Matters 

Several  commenters  objected  to  the 
inclusion  of  formal  changes  and  other 
undisputed  issues  within  the  definition 
of  "events."  contending  that  only 
constructive  changes  and  other  disputed 
issues  should  constitute  events.  The 
commenters  assert  that  the  statute  does 
not  preclude  price  adjustments  arising 
out  of  requests  submitted  beyond  the  18- 
month  period  where  the  matter  is  not 
disputed  by  the  Navy.  As  support  for 
this  view,  the  commenters  argue  that  the 
legislative  history  addresses  solely 
claims — which  are  disputed  matters. 

To  the  contrary,  the  statute  on  its  face 
applies  the  limitation  to  undisputed 
matters:  "Requests  for  equitable 
adjustment"  and  "demands  for 
payment."  See  Tab  8.  page  i.  Changes, 
whether  unilateral  or  bilateral,  are 
priced  by  contractor  proposals 
requesting  an  equitable  adjustment  in 
the  contract  price.  The  legislative 
history  indicates  that  a  key  purpose  of 
the  statute  was  to  require  timely 
submission  and  settlement  of  amounts 
that  contractors  assert  they  are  owed  by 
the  government.  Arguments  favoring 
prompt  submission  and  settlement  apply 
irrespective  of  whether  the  matter  is 
disputed.  Congress  recognized  that  the 
greater  the  delay  in  reaching  agreement 
on  price  for  an  issue,  the  more  likely  a 
dispute  would  ensue.  See  Tab  8.  page  21: 
Tab  10.  page  51. 

Further,  the  fact  that  a  change  may  be 
formally  issued  is  no  guarantee  that  a 
dispute  will  not  subsequently  arise  in 
the  pricing  of  the  change.  Often  it  is  not 
clear  whether  there  is  a  dispute  as  to 
entitlement  or  quantum  until  after  a 
contractor  makes  its  certified 
submission  and  the  matter  is  reviewed 
by  the  government.  Thus,  disputes  may 
not  arise  until  more  than  18  months  have 
passed  from  the  occurrence  of  the 
underlying  events,  and  could  not  then  be 
certified  and  submitted  as  claims  within 
the  required  period.  The  commenters' 
position,  if  adopted,  could,  therefore, 
result  in  more  situations  where  claims 
are  barred  by  the  statute  than  otherwise 
would  be  expected.  Accordingly,  this 
comment  was  not  adopted.  The  18- 


month  limitation  will  be  applied  to  both 
disputed  and  undisputed  matters. 

c.  Application  of  the  Restriction  to 
Contracting  Officers 

By  its  terms.  10  U.S.C.  2405  applies  to 
the  "Secretary  of  a  military 
department."  Based  on  this  language, 
one  corporation  and  one  law  firm 
commented  that  the  restriction  upon  the 
Secretary's  power  to  make  contract 
price  adjustments  should  not  restrict  the 
power  of  contracting  officers  in  the 
same  department.  In  support  of  this 
contention,  they  point  to  the  personal 
involvement  of  the  Secretary  of  the 
Navy  in  the  resolution  of  the  largest 
shipbuilding  claims  of  the  1970*8 — and 
argue  that  it  is  only  the  personal  actions 
of  the  secretary  that  are  intended  to  be 
limited.  Further,  the  commenters  argue 
that  the  CDA  established  independent 
authority  in  contracting  officers  that  is 
unaffected  by  the  18-month  limitation. 

Statutory  language  throughout  title  10 
imposes  upon  secretaries  and  agency 
heads  restrictions  and  conditions 
intended  to  apply  throughout  the      I 
agency.  Department  secretaries  work 
through  their  agents,  including 
contracting  officers.  True,  the  CDA 
formally  established  a  procedure  for 
claim  creation,  processing,  and        | 
resolution — and  established  the 
contracting  officer  as  the  government 
agent  in  this  process:  claims  are 
submitted  to  the  contracting  officer;  all 
price  adjustments  are  considered  and 
effected  by  the  contracting  officer. 
However,  these  responsibilities  do  not 
make  contracting  officers  independent 
of  the  Secretaries  for  purposes  of  the  18- 
month  statute.  Contracting  officers  are 
appointed  by  and  derive  their  authority 
from  the  head  of  the  agency,  i.e..  the 
Secretary.  Moreover,  to  have  any  real 
effect  the  18-month  restriction  must 
apply  to  contracting  officers.  The 
commenters'  interpretation  would 
emasculate  the  intended  effect  of  the 
statute.  There  is  no  reasonable  basis  for 
concluding  that  only  price  adjustments 
made  personally  by  the  service 
secretary  are  covered  by  the  statute. 

d.  Downward  Price  Adjustments 

By  its  terms.  10  U.S.C.  2405  applies  to 
adjustment  of  "any  price  under  a 
shipbuilding  contract."  Based  on  this 
language,  one  law  firm  argued  that 
downward  price  adjustments  as  well  as 
upward  price  adjustments  should  be 
subject  to  preclusion  by  the  18-month 
restriction. 

On  its  face,  this  position  has  the 
appeal  of evenhandedness  of 
application  of  the  restriction.  However, 
upon  closer  examination,  the  pubition 
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makes  little  sense — in  view  of  the  full 
context  of  tlie  statute  and  the  legislative 
history.  The  statute  precludes  a  price 
adjustment  "for  an  amount  set  forth  in  a 
claim,  request  for  equitable  adjustment 
or  demand  for  payment"  submitted  by  a 
contractor.  Government-directed 
reductions  in  the  scope  of  work  are  not 
contemplated  by  the  statute.  Nothing  in 
the  legislative  history  suggests  that  the 
statute  was  intended  to  limit  the 
government's  reduction  of  contract 
price.  Rather,  the  focus  of  the  legislative 
history  is  on  avoiding  price  increases 
resulting  from  omnibus,  after-the-fact 
contractor  claims.  There  is  no 
compelling  reason  to  conclude  that  the 
statute  was  intended  to  limit  price 
reductions  by  the  government.  Further, 
adoption  of  this  comment  could  permit 
contractors  to  prevent  downward  price 
adjustments  simply  by  not  submitting 
them  to  the  Government,  a  result 
Congress  could  not  reasonably  have 
intended.  Therefore,  this  comment  was 
not  adopted. 

e.  Additional  Comments  on  the  Scope  of 
the  Limitation 

Two  corporations,  an  association  and 
a  law  firm  objected  to  the  definitions  of 
"claim,"  "request  for  equitable 
adjustment"  and  "demand  for  payment" 
as  being  overbroad.  In  addition  to  issues 
related  to  these  definitions  already 
discussed  above,  e.g.,  breach  claims,  an 
objection  was  made  to  the  definition  of 
"claim"  for  varying  from  the  CDA/FAR 
definition.  Objections  were  also  made  to 
each  definition  for  including  amounts 
not  included  in  the  contract  price.  The 
definitions  contained  in  the  rule  are 
consistent  with  the  CDA  and  the  FAR. 
The  Navy  has  adopted  the  commenters' 
view  that  the  18-month  limitation  does 
not  preclude  relief  other  than  price 
adjustments — i.e..  it  does  not  bar 
schedule  adjustments  or  payments 
expressly  excluded  from  the  contract 
price  (such  as  escalation,  insurance  and 
interest). 

One  contractor  requested  examples  of 
non-events,  such  as  solicitations  and 
forward  pricing  rate  agreements.  The 
universe  of  non-events  is  too  large  and 
diverse.  Moreover,  examples  would 
unnecessarily  lengthen  and  complicate 
the  rule.  Therefore,  only  events  will  be 
identified  in  the  rale. 

4.  Whether  the  Rule  Has  Retrocciive 
Application 

One  law  firm  commented  that  the  mle 
should  not  be  applied  to  existing 
contracts,  but  only  to  future  contracts, 
beciiuse  shipbuilders  could  not  have 
known  the  manner  in  which  the  statute 
would  be  implemented.  This  commenter 
a-gues  that  fairness  and  due  process 


require  that  the  rule  be  given 
prospective  effect  only. 

It  would  be  unfair  to  apply 
retroactively  a  rule  that  the  contractors 
had  no  reason  to  know  would  be 
applied.  However,  for  the  most  part  that 
is  not  the  case  here.  The  statute  has 
been  in  effect.  The  contractors  have 
teen  aware  of  its  terms.  The  Navy 
cannot  abdicate  its  responsibility  to 
enforce  it.  The  major  elements  of  the 
riile  are  clearly  established  from  the 
plain  meaning  of  the  wording  of  the 
statute  and  the  legislative  history.  They 
represent  the  only  reasonable 
interpretation  of  the  statute,  and 
therefore  will  be  applied  retroactively. 
Contractors  should  have  known  that  the 
statute  would  be  applied  in  this  way — 
and  consequently  there  is  no  unfairness 
in  doing  so. 

Several  additional  revisions,  minor  in 
nature,  were  made  in  response  to 
comments  or  in  clarification  of  the  rule. 
Also,  the  rule  has  been  renumbered  in 
accordance  with  the  requirements  of  the 
1991  edition  of  DFARS. 

C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601.  et 
seq. 

D.  Paperwork  Reduction  Act 

This  interim  rule  does  not  change  any 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501.  eL 
seq. 

List  of  Subjects  in  48  CFR  Parts  5243  and 
5252 

Contract  modifications. 
Documentation  requirements. 
Government  procurement.  Shipbuilding 
contracts.  Solicitation  provisions  and 
Contract  clauses. 

Therefore,  title  48  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Part  5243  is  added,  to  read  as 
follows: 

PART  5243— CONTRACT 
MOOiFICATICNS 

Subpart  5243.1    General 

Six. 

5243.105    Availability  of  funds. 
5243.105-90    Adjustments  to  prices  undw 

shipbuilding  contracts. 
5243.105-91     Definitions. 
5243.105-92    Prohibited  actions  and 

procedures. 
5243.105-93    Documentation  and 

cerliQcalion  requirements. 


Sec. 

5243.105-94    Solicitation  provision  and 
contract  clause. 
Authority:  5  U.S.C.  301. 10  U.S.C.  2405, 
DOD  Directive  5000.35,  and  DFARS  subparts 
201.3  and  243.1. 

Subpart  S243.1~General 
5243.105    Availability  of  fund*. 

5243.105-90    Adiustmonts  to  prices  under 
shIpbuUdtng  contracts. 

(a)  10  U.S.C.  2405  prohibits  the  - 
Secretary  of  a  military  department  from 
adjusting  any  price  under  a  shipbuilding 
contract,  entered  into  after  December  7, 
1983,  for  an  amount  set  forth  in  a  claim, 
request  for  equitable  adjustment,  or 
demand  for  payment  under  the  contract 
(or  incurred  due  to  the  preparation, 
submission,  or  adjudication  of  any  such 
claim,  request,  or  demand]  arising  out  of 
events  occurring  more  than  18  months 
before  the  submission  of  the  claim, 
request,  or  demand. 

(b)  10  U.S.C.  2405  provides  that  a 
claim,  request,  or  demand  is  submitted 
only  when  the  contractor  has  provided 
to  the  contracting  officer  the 
certifu:ation  required  by  section  6(cUl) 
of  die  Contract  Disputes  Act  of  1978,  if 
the  matter  is  over  $50,000.  and  die 
supporting  data  for  the  claim,  request,  or 
demand. 

(c)  This  subpart  implements  10  U.S.C 
2405. 

5243.105-91    Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  meanings  set  forth 
below. 

Claim  means  a  written  demand  or 
written  assertion  by  the  contractor 
seeking,  as  a  matter  of  ri^t.  a  price 
adjustment  under  the  contract.  The 
theory  upon  which  the  contractor  seeks 
the  price  adjustment  does  not  determine 
whether  a  particular  matter  is  a  claim. 
The  term  includes  a  submission 
asserting  any  theory  supporting  a  price 
adjustment,  including  but  not  limited  to 
constructive  change,  breach  of  contract 
or  mistake,  which,  if  valid,  would  result 
in  contractor  entitlement  to  a  price 
adjustment  A  voucher,  invoice  or  other 
routine  request  for  payment  that  is  not 
in  dispute  when  submitted  is  not  a 
claim.  A  claim  does  not  include  a 
request  for  equitable  adjustment  or 
demand  for  payment,  as  defined  below. 

Demand  for  payment  means  a  written 
demand  for  payment,  the  granting  of 
which  results  in  a  price  adjustment 
under  the  contract.  A  demand  for 
payment  does  not  include  a  routine 
request  for  payment  in  accordance  with 
the  payment  terms  of  .the  contract. 


Events  means  the  Government 
action(s),  Government  inaction(8), 
Government  conduct,  or  occurrence(8) 
which  give  rise  to  the  contractor's  claim, 
request  for  equitable  adjustment,  or 
demand  for  payment.  The  term  events 
does  not  require  the  incurrence  of  costs 
and/or  performance  of  additional  work 
resulting  from  the  action(s).  inaction(8), 
conduct  or  occurrence(s)  except  where  a 
contractor's  commencement  of  the 
correction  of  defective  GFl  (including 
Government-furnished  drawings  and 
specificationsj/GFP  constitutes  the  final 
occurrence.  For  the  purpose  of  this 
subpart,  the  date  of  the  final 
Government  action.  Government 
inaction.  Government  conduct  or 
occurrence  is  the  date  on  which  the  18 
month  period  commences.  The  final 
Government  action.  Government 
inaction.  Government  conduct  or 
occurrence  and  the  date  thereof  for 
specific  categories  of  liability  are  as 
follows: 

(1)  Formal  changes  (including  changes 
based  on  engineering  change  proposals 
(ECPs)  and  non-engineering  change 
proposals  (NECPs)).  The  final 
Government  action  for  a  formal  written 
change  is  the  contracting  officer's 
authorization  or  direction  to  proceed. 
The  date  the  final  Government  action 
occurs  is  the  date  of  receipt  by  the 
contractor  of  the  contracting  officer's 
authorization  or  direction  to  proceed.  If 
the  contracting  officer  unilaterally 
establishes  the  price  of  a  previously 
issued  maximum-priced  modification, 
the  unilateral  pricing  action  is  the  final 
Government  action.  In  this  latter  case, 
the  date  the  final  Government  action 
occurs  is  the  date  of  receipt  by  the 
contractor  of  the  contracting  officer's 
unilateral  price  determination. 

(2)  Defective  Government-furnished 
property.  The  final  Government  action  is 
the  direction  from  the  contracting  officer 
regarding  correction,  replacement  or 
repair  of  the  property  or  notification  that 
the  property  is  not  defective.  The  date 
the  final  Government  action  occurs  is 
the  date  of  receipt  by  the  contractor  of 
the  contracting  officer's  direction  or 
notification.  If  a  contractor  proceeds  to 
correct  a  deficiency  in  Government 
furnished  property  without  direction 
from  the  contracting  officer  regarding 
the  correction,  replacement  or  repair  of 
the  property,  the  final  occurrence  is  the 
contractor's  commencement  of  the 
correction,  replacement  or  repair  of  the 
property.  (Neither  an  attempt  to  perform 
in  accordance  with  defective 
Government  furnished  property  nor  an 
attempt  to  determine  whether  there  is  a 
defect  in  the  property  and  development 
of  one  or  more  potential  solutions  to 


correct  such  defect  constitutes  the 
commencement  of  correction. 
Commencement  of  correction  is 
performance  of  work  which  is 
inconsistent  with  or  not  required  by  the 
contract  other  than  the  identification  of 
the  defect  and  possible  solutions.)  In 
this  latter  case,  the  date  of  the  final 
occurrence  is  the  date  the  contractor 
commences  the  correction,  replacement 
or  repair  of  the  property. 

(3)  Defective  Govemment-fiimished 
specifications.  The  final  Government 
action  is  the  contracting  officer's 
direction  regarding  corrective  action  or 
notification  that  the  specifications  are 
not  defective.  The  date  the  final  action 
occurs  is  the  date  of  receipt  by  the 
contractor  of  the  contracting  officer's 
direction  or  notification.  If  a  contractor 
proceeds  to  correct  a  deficiency  in  a 
specification  without  direction  from  the 
contracting  officer  regarding  the 
correction,  the  final  occurrence  is  the 
contractor's  commencement  of  the 
correction.  (Neither  an  attempt  to 
perform  in  accordance  with  a  defective 
specification  nor  an  attempt  to 
determine  whether  there  is  a  defect  in 
the  specification  and  development  of 
one  or  more  potential  solutions  to 
correct  such  defect  constitutes  the 
commencement  of  correction. 
Commencement  of  correction  is 
performance  of  work  which  is 
inconsistent  with  or  not  required  by  the 
specification  other  than  the 
identification  of  the  defect  and  possible 
solutions.)  In  this  latter  case,  the  date  of 
the  final  occurrence  is  the  date  the 
contractor  commences  the  correction. 

(4)  Defective  Government-furnished 
drawings.  The  final  Government  action 
is  the  contractor's  receipt  of  a  revised 
corrective  drawing,  if  receipt  constitutes 
authorization  or  direction  to  proceed, 
otherwise,  it  is  the  contracting  officer's 
direction  regarding  corrective  action  or 
notification  that  the  drawing  is  not 
defective.  The  date  the  final 
Government  action  occurs  is  the  date  of 
receipt  by  the  contractor  of  the  revised 
drawing,  if  receipt  constitutes 
authorization  or  direction  to  proceed, 
otherwise  it  is  the  date  of  receipt  by  the 
contractor  of  the  contracting  officer's 
direction  regarding  corrective  action  or 
notification  that  the  drawing  is  not 
defective.  If  a  contractor  proceeds  to 
correct  a  deficiency  in  a  drawing  before 
receipt  of  a  revised  drawing,  or  without 
direction  regarding  corrective  action 
from  the  contracting  officer,  the  final 
occurrence  is  the  contractor's 
commencement  of  the  correction. 
(Neither  an  attempt  to  perform  in 
accordance  with  a  defective  drawing 
nor  an  attempt  to  determine  whether 


there  is  a  defect  in  the  drawing  and 
development  of  one  or  more  potential 
solutions  to  correct  such  defect 
constitutes  the  commencement  of 
correction.  Commencement  of  correction 
is  the^jerformance  of  work  which  is 
inconsistent  with  the  drawing  or  not 
required  by  the  drawing  other  than  the 
identification  of  the  defect  and  possible 
solutions.)  In  this  latter  case,  the  date  of 
the  final  occurrence  is  the  date  the 
contractor  commences  the  correction. 

(5)  Late  Govenunent-fumished 
property  and  information  (including 
Government  furnished  equipment, 
material,  specifications,  drawings  and 
other  information).  The  final 
Government  action  is  the  actual  delivery 
of  the  Government-furnished  property  or 
information  to  the  contractor,  unless  the 
contractor  has  previously  received  a 
notification  from  the  contracting  officer 
establishing  a  revised  delivery  date  for 
the  property  or  information,  in  which 
case  such  notification  is  the  final 
Government  action.  The  date  the  final 
Government  action  occurs  is  the  date 
the  property  or  information  is  delivered 
to  the  contractor  or  the  date  of  receipt 
by  the  contractor  of  the  aforementioned 
contracting  officer's  notification  of  a 
revised  delivery  date  for  the  property  or 
information. 

(6)  Constructive  changes  (other  than 
those  specifically  addressed  in  other 
sections  of  this  subpart).  The  final 
Government  action.  Government 
inaction.  Government  conduct  or 
occurrence  is  the  constructive 
authorization  or  direction  to  perform 
other  than  in  accordance  with  the 
requirements  of  the  contract.  The  date  of 
the  final  Government  action. 
Government  inaction.  Government 
conduct  or  occurrence  is  the  date  the 
contractor  receives  such  constructive 
authorization  or  direction  from  an 
authorized  Government  representative. 

(7)  Breach  of  contract,  impossibility, 
impracticability,  unconscionability, 
mistake,  misrepresentation  and  superior 
knowledge.  These  theories  do  not 
always  allow  an  objective  definition  of 
the  final  Government  action. 
Government  inaction.  Government 
conduct  or  occurrence.  For  assertions  of 
breach  of  contract,  impossibility, 
impracticabihty  or  unconscionability, 
the  date  of  the  final  occurrence  is  the 
date  on  which  the  contractor  knew  or 
should  have  known  of  the  breach  of 
contract,  impossibility,  impracticability 
or  unconscionability.  For  assertions  of 
mistake  or  misrepresentation,  the  date 
of  the  final  occurrence  is  the  date  on 
which  the  contractor  knew  or  should 
have  known  of  the  mistake  or 
misrepresentation.  For  assertions  of 
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superior  knowledge,  the  date  of  the  final 
occurrence  is  the  earlier  of  the  date  on 
which  the  contractor  knew  or  should 
have  known  of  the  superior  knowledge 
or  the  date  on  which  the  contractor 
knew  or  should  have  known  of  the 
information  that  was  not  disclosed. 

Knew  or  should  have  known  includes 
the  totality  of  the  combined  actual  and 
constructive  knowledge  of  all  agents  or 
employees  (including  a  subcontractor. 
its  agents  and  employees,  where  and  to 
the  extent  a  subcontractor  is  involved). 

Price  adjus'ment  means  an  increase  in 
the  fixed  price,  target  price,  ceiling  price, 
or  final  price  of  a  fixed  price  type 
contract,  or  an  increase  in  the  fee 
structure  of  a  cost  reimbursement  type 
contract  or  monetary  damages  or  other 
payment  resulting  from  a  contractor 
claim,  request  for  equitable  adjustment, 
or  demand  for  payment.  An  adjustment 
to  the  sharing  ratio  or  to  any  other 
pricing  formula,  procedure  or  provision, 
which  has  the  effect  of  increasing  the 
fixed  price,  target  price,  ceiling  price, 
final  price,  or  fee  of  the  contract,  is  a 
price  adjustment.  A  schedule 
adjustment,  whether  requested  as  part 
of  a  submission  seeking  a  price 
adjustment  or  as  the  sole  relief,  or  an 
adjustment  for  any  matter  which, 
pursuant  to  the  terms  of  the  contract  is 
separate  from  or  not  included  in  the 
fixed  price,  target  price,  ceiling  price  or 
final  price  of  a  fixed  price  contract  or 
the  fee  structure  of  a  cost 
reimbursement  contract,  is  not  a  price 
adjustment.  The  bilateral  definitization 
of  a  maximum-price  modific£ttion  within 
the  maximum  price  is  not  a  price 
adjustment.  A  routine  invoice  or  other 
request  for  paj-ment  or  reimbursement 
in  accordance  with  the  terms  of  the 
contract,  even  if  in  dispute,  which,  if 
paid,  would  not  result  in  an  increase  in 
the  price  of  the  contract  is  not  a  price 
adjustment.  For  the  purpose  of  this 
subpart,  relief  granted  pursuant  to  a 
request  for  extraordinary  contractual 
relief  under  Public  Law  85-804  does  not 
constitute  a  price  adjustment. 

Request  for  equitable  adjustment 
means  a  written  request  for  a  price 
adjustment  under  the  contract. 

Shipbuilding  contract  means  a 
contract  which  provides  for  the 
construction  of  a  ship  which  is  of  a  type 
that  is  designated  as  a  ship.  (If  the  Navy 
is  entering  into  a  contract  on  behalf  of 
another  department,  agency  or  activity 
of  the  federal  Government,  and  such 
department,  agency  or  activity  involved 
designates  the  item  being  coiotructed  as 
a  ship,  the  contract  is  a  shipbuilding 
contract.)  A  contract  which  includes 
items  in  addition  to  the  construction  of  a 
ship  is  a  shipbuilding  contract.  A 
contract  for  the  conversion,  reactivatioc. 


overhaul,  or  repair  of  a  ship  is  not  a 
shipbuilding  contract  A  contract  for  the 
acquisition  of  any  type  of  vessel  which 
type  is  not  designated  as  a  ship  is  not  a 
shipbuilding  contract 

5243.tt)S-92    Prohibltad  actions  and 
procoduras. 

(a)  This  subpart  does  not  preclude:  (1) 
Bilateral  modificationa  which  are  fully 
priced  or  maximum-priced  prior  to  the 
contractor  being  authorized  or  directed 
to  proceed  by  the  contracting  officer.  (2) 
any  pricing  action  which  is  either  fully 
priced  or  maximum-priced,  based  on 
events  which  occurred  less  than  18 
months  prior  to  the  execution  of  the 
bilateral  modification  incorporating  the 
pricing  action,  or  (3)  the  bilateral 
definitization  of  a  maximum  price  within 
the  maximum  price  estabfished  through 
an  action  identified  in  paragraph  (a)  (1) 
or  (2)  of  this  section. 

(b)  Contracting  officers  may  not 
adjust  any  price  under  a  shipbuilding 
contract  entered  into  after  December  7, 
1983,  for  an  amount  set  forth  in  a  claim, 
request  for  equitable  adjustment  or 
demand  for  payment  arising  out  of 
events  occurring  more  than  18  months 
before  the  submission  of  a  claim, 
request,  or  demand  accompanied  by 
adequate  supporting  data  and,  if  the 
matter  is  over  $50,000,  the  certification 
required  by  section  6(c)(1)  of  the 
Contract  Disputes  Act. 

(c)  In  reviewing  a  claim,  request  for 
equitable  adjustment  or  demand  for 
payment  to  determine  whether  the 
claim,  request  or  demand,  or  any  part 
thereof,  is  subject  to  the  prohibition  set 
forth  in  paragraph  (b)  of  this  section, 
contracting  officers  shall  consider  the 
theory  upon  which  the  contractor  relies, 
the  terms  of  the  contract  and  all 
pertinent  Government  action(s), 
Government  inaction(8),  Government 
conduct  and  occurrence(s).  Claims, 
requests  or  demands  arising  out  of 
different  events  included  in  a  single 
claim,  request,  or  demand  shall  be 
reviewed  based  on  the  events 
appropriate  to  each  individual  claim, 
request  or  demand  and  a  determination 
of  the  application  of  the  prohibition  set 
forth  in  paragraph  (b)  of  this  section 
shall  be  made  for  each  such  claim, 
request  or  demand. 

5243.105-93    Documentation  and 
certification  requirements. 

(a)  For  the  purpose  of  this  subpart  a 
claim,  request  for  equitable  adjustment 
or  demand  for  payment  is  not  submitted 
until  the  contractor  has  furnished  to  the 
contracting  officer  adeqiiate  supporting 
data  and.  if  the  matter  is  over  S50,000, 
the  certification  required  by  section 
6(c)(1)  of  die  Contract  Disputes  Act  If 


either  the  supporting  data  or  the 
certification,  if  required,  is  deficient,  the 
claim,  request,  or  demand  shall  not  be 
considered  to  be  submitted  until  any 
such  deficiency  is  corrected. 

(b)  Adequate  supporting  data.  (1)  The 
contractor  has  the  burden  and  obligation 
to  provide  adequate  supporting  data  to 
the  contracting  officer.  Supporting  data 
for  a  claim,  request  for  equitable 
adjustment  or  demand  for  payment  is 
necessary  not  only  to  satisfy  the 
statutory  requirement  but  also  to 
apprise  the  contracting  officer  of  the 
underlying  facts  and  the  theory  upon 
which  the  contractor  relies  in  support  of 
its  entitlement  to  a  price  adjustment.  To 
be  considered  adequate,  a  claim,  request 
or  demand  must  be  accompanied  by 
supporting  data  which  fulfills  these 
purposes  in  accordance  with  the 
requirements  of  the  Contract  Disputes 
Act.  A  submission  containing  the 
following  information  will  be  deemed  to 
have  been  submitted  with  adequate 
supporting  data: 

(i)  A  narrative  statement  of  the  nature 
of  the  event(8),  the  time  when  the 
event{s)  occurred  (including  the  factual 
basis  supporting  the  contractor's 
designation  of  the  time  the  event(s) 
occurred),  and  the  causal  relationship 
between  the  event(8)  and  die  impact  on 
the  cost  of  performance  of  the  contract 
including  a  description  of  how  the 
ev8nt(s)  affected  scheduled 
performance; 

(ii)  A  description  of  the  relevant  effort 
the  contractor  was  required  to  perform 
in  the  absence  of  the  event(s); 

(iii)  A  description  of  the  relevant 
effort  the  contractor  was  actually 
required  or  will  be  required  to  perform; 

(iv)  A  description  of  components, 
equipment  and  other  property  involved; 

(v)  A  cost  breakdown  of  the 
additional  effort  by  element  in 
accordance  with  the  contractor's  normal 
procedures  for  pricing  of  changes; 

(vi)  A  description  of  all  property 
which  will  no  longer  be  needed  by  the 
contractor, 

(vii)  A  description  of  any  delay 
caused  by  the  event(s); 

(viii)  A  description  of  any  disruption 
caused  by  the  event(s). 

(2)  If  any  submission  does  not  contain 
the  data  listed  above,  the  submission 
shall  be  reviewed  to  determine  if  the 
data  submitted  is  adequate  to  meet  the 
requirements  of  the  Contract  Disputes 
Act.  The  contractor  shall  be  notified  of 
the  nature  of  any  deficiency  in  the 
supporting  data  which  results  in  a 
determination  that  the  submission  is  not 
adequate. 

(c)  Certification.  (1)  A  claim,  request 
for  equitable  adjustment  ot  demand  for 
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either  the  supporting  data  or  the 
certification,  if  required,  is  deficient,  the 
claim,  request,  or  demand  shall  not  be 
considered  to  be  submitted  until  any 
such  deficiency  is  corrected. 

(b)  Adequate  supporting  data.  (1)  The 
contractor  has  the  burden  and  obligation 
to  provide  adequate  supporting  data  to 
the  contracting  officer.  Supporting  data 
for  a  claim,  request  for  equitable 
adjustment,  or  demand  for  payment  is 
necessary  not  only  to  satisfy  the 
statutory  requirement  but  also  to 
apprise  the  contracting  officer  of  the 
underlying  facts  and  the  theory  upon 
which  the  contractor  relies  in  support  of 
its  entitlement  to  a  price  adjustment.  To 
be  considered  adequate,  a  claim,  request 
or  demand  must  be  accompanied  by 
supporting  data  which  fulfills  these 
purposes  in  accordance  with  the 
requirements  of  the  Contract  Disputes 
Act.  A  submission  containing  the 
following  information  will  be  deemed  to 
have  been  submitted  with  adequate 
supporting  data: 

(i)  A  narrative  statement  of  the  nature 
of  the  event(s),  the  time  when  the 
event(s)  occurred  (including  the  factual 
basis  supporting  the  contractor's 
designation  of  the  time  the  event(8] 
occurred),  and  the  causal  relationship 
between  the  event(8)  and  the  impact  on 
the  cost  of  performance  of  the  contract, 
including  a  description  of  how  the 
event(s)  affected  scheduled 
performance; 

(ii)  A  description  of  the  relevant  effort 
the  contractor  was  required  to  perform 
in  the  absence  of  the  event(s); 

(iii)  A  description  of  the  relevant 
effort  the  contractor  was  actually 
required  or  will  be  required  to  perform; 

(iv)  A  description  of  components, 
equipment,  and  other  property  involved; 

(v)  A  cost  breakdown  of  the 
additional  effort  by  element  in 
accordance  with  the  contractor's  normal 
procedures  for  pricing  of  changes; 

(vi)  A  description  of  all  property 
which  will  no  longer  be  needed  by  the 
contractor, 

(vii)  A  description  of  any  delay 
caused  by  the  event(s); 

(viii)  A  description  of  any  disruption 
caused  by  the  event(s). 

(2)  If  any  submission  does  not  contain 
the  data  listed  above,  the  submission 
shall  be  reviewed  to  determine  if  the 
data  submitted  is  adequate  to  meet  the 
requirements  of  the  Contract  Disputes 
Act.  The  contractor  shall  be  notified  of 
the  nature  of  any  deficiency  in  the 
supporting  data  which  results  in  a 
determination  that  the  submission  is  not 
adequate. 

(c)  Certification.  (1)  A  claim,  request 
for  equitable  adjustment  or  demand  for 
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payment  in  excess  of  $50,000  must  be 
certified  in  accordance  with  the 
requirements  of  section  6(c)(1)  of  the 
Contract  Disputes  Act.  (See  FAR  33.207.) 
If  any  submission  does  not  contain  a 
proper  certification,  the  contractor  shall 
be  informed  of  any  deficiency  in  the 
certification. 

(2)  A  claim,  request  for  equitable 
adjustment,  or  demand  for  payment 
certified  in  accordance  with  DFARS 
233.7000(a)  shall  be  considered  to  meet 
the  certification  requirements  set  forth 
in  (c)(1)  of  this  section. 

(d)  Once  a  claim,  request  for  equitable 
adjustment,  or  demand  for  payment  has 
been  properly  certified  and 
accompanied  by  adequate  supporting 
data,  the  date  of  proper  certification  and 
submission  of  adequate  supporting  data 
•hall  be  operative  for  purposes  of  this 
subpart  even  if  additional 
oertiftcatiofi(»}  or  date  »ubmis«ioo(s)  >• 
raqoirtd  oL  or  provided  by,  the 
contractor  auppietneating  the  original 
submission  or  revising  the  amount 
requested  or  tlieory  of  recovery,  unless 
the  additional  certification  or  data 
submission  is  required  or  provided 
because  the  contractor  has  submitted  a 
new  or  essentially  new  claim,  request, 
or  demand  based  on  different  events. 

5243.10S-M    Sollcttatton  provtston  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  5252.243-9000, 
Notification  of  Applicability  of  10  U.S.C. 
2405,  in  all  solicitations  for  shipbuilding 
contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  5252.243-9001, 
Requirements  for  Adequate  Supporting 
Data  and  Certification  of  Any  Claim, 
Request  for  Equitable  Adjustment  or 
Demand  for  Payment  in  all  shipbuilding 
solicitations  and  shipbuilding  contracts. 

PART  5252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  part  5252 
is  re%'i8ed  to  read  as  follows; 

Authority:  5  U.S.C.  301, 10  U.S.C.  2405. 
DOD  Directive  5000.35.  and  DFARS  subparu 
201.3  and  243.1. 

2.  New  §S  5252.243-9000  and 
5252.243-9001  are  added,  to  read  as 
follows: 

5252.243-9000    NotificatK>n  of  appUcabUHy 
of  10  VS.C.  240S. 

As  prescribed  at  5243.105-94(a).  insert 
the  following  provision: 

Notincation  af  Applicability  of  10  U.S.C  24as 
(Nov  1991) 

The  contract  which  will  resuh  from  an 
award  made  pursuant  to  this  solicitation  is  a 


shipbuilding  contract,  and,  therefore,  any 
claim,  request  for  equitable  adjustment,  or 
demand  for  payment  submitted  by  the 
contractor  seeking  a  price  ad)ustinent  under 
this  contract  is  subject  to  10  IJ.S.C.  2405. 
(End  of  Clause) 

5252.243-9002  Requirements  for 
Adequate  Supporting  Data  and 
Certification  of  Any  Claim.  Request  for 
Equitable  Adjustment  or  Demand  for 
Payment 

As  prescribed  at  5243.105-94(b),  insert 
the  following  clause  in  full  text: 

Requirements  for  Adequate  Supporting  Data 
and  Certification  of  Any  Claim,  Request  for 
Equitable  Adjustment,  or  Demand  for 
Payment  (Nov  i691) 

(a)  This  contract  is  subject  to  10  U.S.C. 
2405:  therefore,  no  price  adjustment  will  be 
made  under  this  contract  for  an  amount  set 
forth  in  a  claim,  request  for  equitable 
adjustment,  or  demand  for  payment  (or 
incurred  due  to  the  preparation,  submissioa 
or  adjudication  of  any  such  claim,  request,  or 
demand)  arising  out  of  events  occurring  more 
than  IB  months  before  the  submission  of  the 
claim,  request,  or  demand. 

(b)  A  claim,  request  for  equitable 
adjustment,  or  demand  for  payment  is 
considered  to  be  submitted  on  the  date  the 
contractor's  submission  is  received  by  the 
contracting  officer  accompanied  by  adequate 
supporting  data  for  the  claim,  request  or 
demand,  and  the  certification  required  by 
section  6(c)(1)  of  the  Contract  Disputes  Act.  if 
the  claim,  request  or  demand  is  over  $50,000. 

(c)  Adequate  supporting  data  includes  data 
which  is  adequate  to  apprise  the  contracting 
officer  of  the  underlying  facts  and  the  theory 
upon  which  the  contractor  relies  in  :iupport  of 
its  entitlement  to  a  price  adjustment. 
Adequate  supporting  data  is  that  data  which 
fulfills  these  purposes  in  accordance  with  the 
requirements  of  the  Contract  Disputes  Act.  A 
submission  containing  the  following 
information  will  be  deemed  to  have  been 
submitted  with  adequate  supporting  data: 

(1)  A  narrative  statement  of  the  nature  of 
the  event(s),  the  time  when  the  event(s) 
occurred  (including  the  factual  basis 
supporting  the  contractor's  designation  of  the 
time  the  event(s)  occurred),  and  the  causal 
relationship  between  the  event(8)  and  the 
impact  on  the  cost  of  performance  of  the 
contract,  including  a  description  of  how  the 
event(8)  affected  scheduled  performance: 

(2)  A  description  of  the  relevant  effort  the 
contractor  was  required  to  perform  in  the 
absence  of  the  event(s): 

(3)  A  description  of  the  relevant  effort  the 
contractor  was  actually  required  or  will  be 
required  to  perform: 

(4)  A  description  of  components, 
equipment  and  other  property  involved: 

(5J  A  cost  breakdown  of  the  additional 
effort  by  element  in  accordance  with  the 
contractor's  normal  procedures  for  pricing  of 
changes: 

(6)  A  description  of  all  property  which  will 
no  longer  be  needed  by  the  contractor 

(7)  A  description  of  any  delay  caused  by 
the  event(8); 

(8)  A  description  of  any  disruption  caused 
by  the  event{8). 


(d)  Certification  of  the  claim,  request  for 
equitable  adjustment  or  demand  for  payment 
is  .-equired  if  the  requested  price  adjustment 
is  over  S50,0(X).  The  certification  requirements 
are  those  set  forth  in  the  CDA  and 
implementing  regulations. 

(e)  For  the  purpose  of  this  clause,  the 
following  terms  have  the  meanings  set  forth 
below. 

(1)  Claim  means  a  written  demand  or 
written  assertion  by  the  contractor  seekit^, 
as  a  matter  of  right  a  price  adjustment  under 
the  contract.  The  theory  upon  which  the 
contractor  seeks  the  price  adjustment  does 
not  determine  whether  a  particular  matter  is 
a  claim.  The  term  includes  a  submission 
asserting  any  theory  supporting  a  price 
adjustment,  including  but  not  limited  to 
constructive  change,  breach  of  con!.-ac!  or 
mistake,  which,  if  vaUd.  would  result  in 
contractor  entitlement  to  a  price  adjustment. 
A  voucher,  invoice  or  other  routine  request 
for  payment  that  is  not  in  dispute  when 
submitted  is  not  a  claim.  A  claim  does  not 
include  a  request  for  equitable  adjustment  or 
demand  for  payment  as  defined  below. 

(2)  Demand  for  payment  means  a  written 
demand  for  payment,  the  granting  of  which 
results  in  a  price  adjustment  under  the 
contract.  A  demand  for  payment  does  not 
include  a  routine  request  for  payment  in 
accordance  with  the  payment  terms  of  the 
contract. 

(3)  Events  means  the  Government  actionis). 
Government  inaction(s).  Government 
conduct,  or  occurrence(s)  which  give  rise  to 
the  contractor's  claim,  request  for  equitable 
adjustment,  or  demand  for  payment.  The  term 
events  does  not  require  the  incurrence  of 
costs  and/or  performance  of  additional  work 
resulting  from  the  action(s).  inaction(s). 
conduct  or  occurTencc(8)  except  where  a 
contractor's  commencement  of  the  correction 
of  defective  GFI/GFP  constitutes  the  final 
occurrence.  For  the  purpose  of  this  subpart, 
the  date  of  the  final  Government  action, 
Government  inaction,  Government  conduct  or 
occurrence  is  the  date  on  which  the  18-month 
period  commences. 

(4)  Knew  or  should  have  known  includes 
the  totality  of  the  combined  actual  and 
constructive  knowledge  of  all  agents  or 
employees  (including  a  subcontractor,  its 
agents  and  employees,  where  and  to  the 
extent  a  subcontractor  is  involved). 

*(5)  Price  adjustment  means  an  increase  in 
the  fijced  price,  target  price,  ceiling  price,  or 
final  price  of  a  fixed  price  type  contract  or 
an  increase  in  the  fee  structure  of  a  cost 
reimbursement  Xype  contract,  or  monetary 
damages  or  other  payment  resulting  from  a 
contractor  claim,  request  for  equitable 
adjustment,  or  demand  for  payment.  An 
adjustment  to  the  sharing  ratio  or  to  any 
other  pricing  formula,  procedure  or  provision, 
which  has  the  effect  of  increasing  the  fixed 
price,  target  price,  ceiling  price,  final  price,  or 
fee  of  the  contract,  is  a  price  adjustment.  A 
schedule  adjustment,  whether  requested  as 
part  of  a  submission  seeking  a  price 
adjustment  or  as  the  sole  relief,  or  an 
adjustment  for  any  matter  which,  pursuant  to 
the  terms  of  the  contract  is  separate  from  or 
not  included  in  the  fixed  price,  target  price, 
ceiling  price  or  final  price  of  a  fixed  price 
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contract  or  the  fee  structure  of  a  cost 
reimbursement  contract,  is  not  a  price 
adjustment.  The  bilateral  definitization  of  a 
maximum-price  modiRcation  within  the 
maximum  price  is  not  a  price  adjustment.  A 
routine  invoice  or  other  request  for  payment 
or  reimbursement  in  accordance  with  the 
terms  of  the  contract,  even  if  in  dispute, 
which,  if  paid,  would  not  result  in  an  increase 
in  the  price  of  the  contract  is  not  a  price 
adjustment.  For  the  purpose  of  this  subpart, 
relief  granted  pursuant  to  a  request  for 
extraordinary  contractual  relief  under  Public 
Law  85-fl04  does  not  constitute  a  price 
adjustment. 

(6)  Request  for  equitable  adjustment  means 
a  written  request  for  a  price  adjustment 
under  the  contract. 

(End  of  Clause). 

Dated:  November  26. 1991. 
Wayne  T.  Baucino.  LT,  JAGC.  USNR. 
Alternate  Federal  Register  Liaison  Officer 
[FR  Doc.  91-28927  Filed  12-4-91;  8:45  am] 

BILLING  COOC  3S10-AE-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-02;  Notice  4] 

RIN  2I27-AD43 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Bett  Assembly 
Anchorages 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

summary:  In  April  1990,  this  agency 
published  a  final  rule  making  several 
amendments  to  the  safety  standard 
regulating  sea!  belt  assembly 
anchorages.  NHTSA  received  7  petitions 
fur  reconsideration  of  this  rule.  In 
response  to  these  petitions,  the  agency 
is  making  several  changes  to  the  final 
rule  published  in  April  1990. 
Specifically,  this  rule: 

1.  Excludes  the  attachment  hardware 
for  automatic  belts  and  for  those 
dynamically  tested  manual  belts  that 
are  the  only  restraint  at  a  seating 
position  from  the  Standard  No.  210 
strength  test; 

2.  Modifies  the  regulatory  language  to 
specify  that  the  geometry  of  the  webbing 
is  to  be  duplicated  "at  the  initiation  of 
the  test;" 

3.  Extends  the  effective  date  of  the 
increased  lap  belt  minimum  angle 
requirement  one  year  for  rear  seats; 

4.  Removes  all  redundant  anchorage 
requirements; 

5.  Amends  the  simultaneous  testing 
requirement;  and 


6.  Substitutes  the  term  "hip  point '  for 
the  term  "seating  reference  point"  in  the 
definition  of  "outboard  designated 
seating  position '. 

DATES:  The  amendments  made  in  this 
rule  are  effective  September  1, 1992. 

Any  petitions  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA  no 
later  than  January  6, 1992. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.-4 
p  m.,  Monday  through  Friday) 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Clarke  Harper  NRM-12,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC,  20590,  Telephone:  (202)  366-2264. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  30, 1990  (55  FR  17970), 
NHTSA  published  a  final  rule  amending 
Standard  No.  210,  Seat  Belt  Assembly 
Anchorages  (49  CFR  571.210).  The  rule 
made  several  amendments  to  the  safety 
standard,  specifically: 

1.  Increasing  the  minimum  lap  belt 
angle  to  reduce  the  likelihood  of 
occupant  submarining  in  a  crash; 

2.  Excluding  front  outboard 
designated  seating  positions  equipped 
V  ith  automatic  safety  belts  from  the 
requirement  that  those  positions  also  be 
equipped  with  anchorages  for  manual 
shoulder  belts; 

3.  Permitting  the  optional  use  of  some 
new  test  equipment  for  compliance 
testing  to  make  the  compliance  tests 
simpler  and  less  costly  to  perform;  and 

4.  Removing  some  ambiguities  in  the 
current  compliance  testing  procedures 
so  that  all  parties  would  know  precisely 
how  compliance  testing  will  be 
conducted  by  the  agency. 

The  agency  received  7  petitions  for 
reconsideration  of  this  rule.  This  notice 
responds  to  those  petitions.  In  addition. 
General  Motors'  (GM]  petition  included 
five  requests  for  interpretation  of  the 
final  rule  which  will  also  be  discussed  in 
this  notice. 

Petition  Issues 

/.  Attachment  Hardware  Definition  and 
Testing 

A.  Exclude  Attachment  Hardware 

The  final  rule  extended  the 
appUcability  of  Standard  No.  210  to  the 
attachment  hardware  of  a  safety  belt 
system.  Navistar  International 


Transportation  Corporation  (Navistar). 
Ford  Motor  Company  |Ford],  and  the 
Motor  Vehicle  Manufacturers 
Association  of  the  United  States 
Incorporated  [MVMA]  submitted 
petitions  opposing  this  amendment.  All 
three  petitioners  stated  that  this 
amendment  was  unnecessary  because 
Standard  No.  209.  Seat  Belt  Assemblies, 
already  specifies  performance 
requirements  for  the  strength  of 
attachment  hardware.  All  three 
petitioners  argued  that  the  Standard  No. 

208  dynamic  test  and  the  Standard  No. 

209  static  test  are  reasonable  and 
sufficient  tests,  by  themselves,  to  test 
the  performance  of  the  attachment 
hardware  of  safety  belt  systems.  In 
addition.  MVMA  argued  that  the 
inclusion  of  attachment  hardware  In 
Standard  No.  210  was  in  conflict  with 
Standard  No.  208,  Occupant  Crash 
Protection.  Section  S4.5.3.4  of  Standard 
No.  208  excludes  automatic  safety  belt 
systems,  including  the  attachment 
hardware,  from  the  performance 
requirements  of  Standard  No.  209.  Thus, 
MVMA  argued  that  the  amendment  to 
Standard  No.  210  effectively  reinstated  a 
static  test  performance  requirement  for 
the  attachment  hardware  of  an 
automatic  safety  belt  system. 

After  the  April  30, 1991  final  rule,  the 
attachment  hardware  for  different  belt 
systems  were  subject  to  different  testing 
requirements.  The  attachment  hardware 
for  automatic  belts  that  were  tested 
during  the  Standard  No.  208  crash  test, 
were  excluded  from  Standard  No.  209's 
static  tests,  but  were  subject  to 
Standard  No.  210's  static  tests.  The 
attachment  hardware  for  dynamically 
tested  manual  belts  were  tested  during 
the  Standared  No.  208  crash  test  and  the 
Standard  No.  209  and  210  static  tests. 
The  attachment  hardware  for  other 
manual  belts  were  not  crash  tested 
under  Standard  No.  208,  but  were 
subject  to  the  static  tests  of  Standards 
No.  209  and  210. 

On  April  16, 1991,  NHTSA  published  a 
final  rule  making  the  requirements  of 
Standard  No.  209  identical  for  automatic 
belts  and  those  dynamically  tested 
manual  belts  that  are  the  only  occupant 
restraint  at  a  seating  position  (56  FR 
15295).  As  a  result  of  this  rulemaking 
action,  the  attachment  hardware  for 
both  automatic  and  dynamically  tested 
manual  belts  are  now  excluded  from 
Standard  No.  209's  static  tests.  The 
agency  explained  that  Standard  No. 
209*8  static  test  procedures  were  a 
surrogate  for  Standard  No.  208's  crash 
test  and  that  the  surrogate  was 
unnecessary  for  attachment  hardware 
that  have  been  crash  tested.  NHTSA  has 
determined  that  this  reasoning  is  equally 
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persuasive  for  attachment  hardware 
under  the  Standard  No.  210  static  tests. 
Tlierefore,  this  rule  excludes  the 
attachment  hardware  for  seat  belt 
assemblies  that  meet  the  frontal  crash 
protection  requh'ements  of  S5.1  of 
Standard  No.  208.  It  should  be  noted,  as 
explained  in  the  April  16. 1991  notice, 
the  agency  does  not  consider  a  manual 
belt  installed  at  a  seating  position  that  is 
also  equipped  with  an  air  bag  to  be 
dynamically  tested,  and.  therefore,  the 
attachment  hardware  for  these  belts 
would  be  subjected  to  the  Standard  No. 
210  strength  tests. 

The  requirement  to  test  attachment 
hardware  under  Standard  No.  210  is  not 
redundant  or  unnecessary  for  manual 
safety  belt  systems  that  are  not 
dynamically  tested.  Attachment 
hardware  is  an  integral  part  of  the 
transfer  of  safety  belt  loads  to  the 
vehicle  structure.  The  strength 
conditions  in  Standard  No.  210  are 
intended  to  subject  the  vehicle 
anchorage  to  force  levels  that  are 
sufficiently  high  than  one  can  be 
reasonably  certain  that  the  safety  belt 
will  remain  attached  to  the  vehicle 
structure,  even  when  exposed  to  severe 
crash  conditions.  If  the  attachment 
hardware  were  not  subjected  to  those 
same  force  levels,  during  the  Standard 
No.  210  test,  the  test  would  be  less 
useful.  A  belted  occupant  will  not  be 
well  protected  tn  a  crash  if  the 
attachment  hardware  breaks,  but  the 
rest  of  the  anchorage  withstands  the 
crash  loading.  To  minimize  the  chances 
of  the  attachment  hardware  breaking 
during  a  crash,  the  agency  is  not 
rescinding  the  requirement  to  test 
attachment  hardware  for  non- 
dynamically  tested  safety  belts. 

In  addition,  the  agency  continues  to 
believe  that  the  attachment  hardware 
originally  installed  at  a  seating  position 
should  be  used  during  Standard  No.  210 
compliance  tests  for  the  anchorages  for 
all  safety  belt  systems,  including  those 
whose  attachment  hardware  is  excluded 
from  the  requirements  of  S4.1.1  and 
S4.1.2,  in  order  to  ensure  that  the  load 
application  onto  the  anchorage  is  as 
realistic  as  possible.  The  agency  has 
considered  conducting  the  compliance 
tests  using  replacement  fixtures  which 
duplicate  the  geometry.  However,  the 
agency  is  concerned  that  developing  a 
fixture  which  would  accurately  simulate 
every  attachment  would  be  very 
difficult.  The  agency  cannot  justify 
devoting  the  time  necessary  to  solve  this 
difHcult  problem,  because  such  a  fixture 
would  be  less  representative  of  the 
particular  attachment  hardware  in  the 
vehicle  being  tested.  However,  for 
safety  belts  excluded  from  the 


requirements  of  S4.1.1  and  S4.1.2.  failure 
of  the  attachment  hardware  will  be 
considered  an  incomplete  test,  not  an 
apparent  non-compliance. 

B.  Develop  a  More  Objective  Test 
Procedure 

Ford's  and  MVMA's  petitions  for 
reconsideration  stated  that  the  Bnal  rule 
did  not  establish  an  objective  test 
procedure  for  testing  attachment 
hardware.  Some  of  the  issues  that  Ford 
indicated  needed  to  be  resolved  include: 
adjusted  position  of  adjustable 
attachment  hardware  for  D-rings  and 
automatic  belts,  status  of  adjustment 
mechanisms,  amount  of  webbing  on  the 
retractor  spools,  retractor  locking 
mechanism  status,  door  latch  and  lock 
status,  and  convertible  top  and  movable 
window  status.  As  explained  below,  the 
agency  does  not  agree  that  further 
clarification  of  these  issues  is  necessary, 
and  therefore,  denies  these  aspects  of 
these  petitions. 

As  a  general  matter,  when  a  standard 
does  not  specify  a  particular  test 
condition,  there  is  a  presumption  that 
the  requirements  of  the  standard  must 
be  met  at  all  such  test  conditions.  This 
presumption  that  the  standard  must  be 
met  at  all  positions  of  unspecified  test 
conditions  may  be  rebutted  if  the 
language  of  the  standard  as  a  whole  or 
its  purposes  indicate  an  intention  to 
limit  unspecified  test  conditions  to  a 
particular  condition  or  conditions. 

In  the  case  of  the  strength 
requirements  in  Standard  No.  210. 
nothing  in  the  language  of  the  standard 
suggests  that  the  strength  requirements 
were  only  to  be  measured  with  the 
safety  belt  or  other  vehicle  features  at 
certain  adjustment  positions.  Indeed,  the 
purpose  of  the  standard  is  to  reduce  the 
likelihood  that  an  anchorage  will  fail  in 
a  crash.  To  serve  this  purpose,  the 
anchorage  must  be  capable  of  meeting 
the  strength  requirements  with  the 
safety  belt  and  other  vehicle  features  at 
any  adjustment,  since  those  features 
could  be  at  any  adjustment  position 
during  a  crash. 

C.  Rescind  the  Requirement  to 
"Duplicate  the  Geometry" 

In  the  final  rule.  Standard  No.  210  was 
amended  to  require  that  the  test  setup 
"duplicate  the  geometry"  of  the  original 
equipment  webbing  at  that  seating 
position.  In  its  petition  for 
reconsideration,  GM  requested  that  the 
agency  reconsider  this  test  requirement. 
GM  stated  that  the  agency  has  not 
provided  any  information  regarding  the 
connection  of  the  cables,  chains  or 
webbing  to  the  attachment  hardware  to 
allow  vehicle  manufacturers  to 
determine  objectively  that  their 


compliance  test  "duplicates  the 
geometry"  of  the  original  equipment 
webbing.  Specifically,  they  stated  that 
the  agency  has  provided  no  clarification 
regarding  what  geometry  a  manufacturer 
is  to  simulate  for  compliance  testing. 
Therefore.  GM  concludes,  the 
manufacturer  must  either  test  with  the 
seat  belt  assembly  installed  as  original 
equipment  or  risk  that  its  own 
interpretation  of  "duplicate  the 
geometry"  will  agree  with  NHTSAs 
interpretation  should  a  question  of 
Standard  No.  ZIO  compliance  arise. 

The  agency  continues  to  believe  that 
the  phrase  "duphcate  the  geometry"  is 
necessary  for  the  enforcement  of  this 
standard.  The  phrase  simply  means  that 
the  direction  of  loading  and  the 
orientation  of  the  attachment  hardware 
should  be  the  same  as  it  would  be  for 
the  original  equipment  webbing.  The 
phrase  was  included  in  conjunction  with 
the  use  of  substitute  webbing  material  to 
protect  vehicle  manufacturers  from  the 
agency  identifying  apparent 
noncompliances  based  upon  test 
conditions  with  unrealistic  loading. 
However,  as  evidenced  by  GM's 
concern  about  what  geometry  must  be 
simulated,  the  agency  recognizes  that 
the  direction  of  loading  and  the 
orientation  of  the  attachment  hardware 
may  change  during  the  course  of  the 
test.  Therefore,  to  provide  clarification, 
the  agency  has  modified  the  regulatory 
language  to  specify  that  the  geometry  is 
to  be  duplicated  "at  the  initiation  of  the 
test."  I 

//.  Lap  Belt  Minimum  Angle 

A.  Reduce  Up  Belt  Angle  Back  to  20 
Degrees 

In  the  final  rule,  bused  on  test  data 
that  showed  that  the  occurrence  of 
occupant  submarining  is  diminished  as 
the  lap  belt  angle  is  increased,  the 
agency  increased  the  minimum  lap  belt 
angle  from  20  degrees  to  30  degrees 
above  the  horizontal,  measured  from  the 
seating  reference  point  (SgRP)  to  either 
the  anchorage  or  the  pomt  where  the 
safety  belt  contacts  the  seat  frame.  In  its 
petition  for  reconsideration.  GM 
requested  that  the  agency  rescind  this 
change.  While  agreeing  with  the  agency 
that  increasing  the  lap  belt  angle  will 
decrease  the  possibility  of  submarining. 
GM  argued  that  increasing  the  lap  belt 
angle  from  20  to  30  degrees  cannot  be 
objectively  quantified  as  an 
enhancement  of  motor  vehicle  safety.  In 
its  petition  for  reconsideration,  jaguar 
Cars,  Incorporated  (jaguar)  also  asked 
the  agency  to  reconsider  this 
amendment  and  reduce  the  rear  lap  belt 
angle  back  to  20  degrees  to  harmonize 
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this  requirement  with  Economic 
Commission  for  Europe  (ECE) 
Regulation  No.  14. 

Neither  petitioner  submitted  any 
information  to  persuade  the  agency  that 
its  initial  conclusion  was  incorrect. 
While  GM  is  correct  that  the  agency 
cannot  precisely  quantify  the  safety 
benefit  of  increasing  the  minimum  lap 
belt  angle  10  degrees,  GM  did  not 
dispute  the  agency  conclusion  that  this 
10  degree  increase  will  enhance  safety 
by  reducing  the  likelihood  of 
submarining.  Additionally,  )aguar  did 
not  submit  any  information  indicating 
that  the  likelihood  of  submarining 
caused  by  a  shallow  belt  angle  is  any 
less  for  rear  seat  occupants,  nor  is  the 
agency  aware  of  any  such  information. 
Therefore,  until  a  test  is  available  to 
specifically  evaluate  submarining,  the 
agency  will  continue  to  rely  on  a 
minimum  lap  belt  angle  requirement  in 
Standard  No.  210  to  prevent 
submarining. 

B.  Extend  the  Effective  Date 

In  addition  to  asking  the  agency  to 
reconsider  the  increased  lap  belt 
minimum  angle  requirement,  both  GM 
and  Jaguar  objected  to  this  amendment 
on  the  grounds  that  more  time  is  needed 
for  implementation.  GM  asserted  that, 
although  some  seat  belt  anchorages  may 
be  moved  with  minimal  vehicle 
modification,  other  anchorages  cannot 
be  relocated  without  first  addressing  the 
overall  performance  of  the  seat/restraint 
system  at  that  location.  GM  also  stated 
that  the  increased  lap  beU  angle 
requirement  would  significantly  affect 
rear  seating  positions  in  several  GM 
vehicles  and  provided  a  list  of  9  body 
component  changes  and  assembly 
component  changes  affected  by  this 
amendment.  GM  did  not  suggest  a 
possible  date  that  this  requirement 
should  be  effective. 

Jaguar  stated  that  a  one  year 
extension  to  September  1. 1993  was 
necessary  to  meet  the  new 
requirements,  including  design  and 
development,  compliance  testing,  and 
introduction  into  production.  Like  GM, 
Jaguar  stated  that  relocation  of  the 
safety  belt  anchorages  in  the  rear  seats 
would  involve  the  hardest  and  most 
lime  intensive  design  changes. 

The  agency  recognized  that  the  final 
rule  would  require  relocation  of  the 
safety  belt  anchorages,  and  for  this 
reason  provided  two  and  one  half  years 
lead  time  to  implement  these  changes. 
However,  the  agency  finds  GMs  and 
Jaguars  explanation  of  the  special 
difficulties  in  relocation  of  the  rear  seat 
anchorages  persuasive.  To  allow 
manufacturers  sufficient  time  to 
implement  the  necessary  design  changes 


in  rear  seats,  the  agency  is  extending  the 
effective  date  one  year  for  rear  seats. 
The  agency  believes  that  the  September 
1. 1992  effective  date  should  continue  to 
apply  for  all  front  outboard  seating 
positions. 

///.  Seating  Reference  Point 

In  the  final  rule,  NHTSA  revised 
S4.3.2  to  require  the  seat  to  be  adjusted 
so  that  the  "H"  point  of  the  drafting 
template  is  located  at  "the  design  "H" 
point  of  the  seat  for  its  full  rearward  and 
full  downward  position,"  rather  than  at 
the  seating  reference  point  (SgRP),  when 
determining  if  the  shoulder  belt  for  that 
seat  complies  with  the  location 
requirements  of  Standard  No.  210.  The 
agency  did  not  reexamine  the  seat 
adjustment  specification  that  is  the 
basis  for  determining  whether  a  lap  belt 
or  the  lap  belt  portion  of  a  lap/shoulder 
belt  meets  the  minimum  and  maximum 
mounting  angle  requirements  in 
Standard  No.  210.  The  agency  stated 
that  it  would  continue  to  use  the  existing 
SgRP,  even  though  the  seating 
adjustment  position  for  the  SgRP  "may 
not  be  the  rearmost  position." 

In  its  petition,  Volkswagen  requested 
an  amendment  to  Standard  No.  210  "to 
provide  that  the  seating  reference  point 
for  determining  the  minimum  and 
maximum  lap  belt  angles  be  based  on 
the  seating  reference  point  located  with 
the  95th  percentile  male  dummy  leg 
length."  On  August  12th.  the  agency 
published  a  final  rule  amending  the 
definition  of  SgRP  (56  FR  38084).  The 
amended  definition  establishes  that  the 
SgRP  is  located  using  the  95th  percentile 
male  dummy  leg  length. 

In  reviewing  this  petition,  however, 
the  agency  has  tentatively  determined 
that  use  of  the  SgRP  may  not  be  an 
appropriate  means  of  determining  lap 
belt  angle  for  rear  adjustable  seats. 
Elsewhere  in  today's  edition  of  the 
Federal  Register,  the  agency  has 
published  an  NPRM  proposing  to 
measure  the  lap  belt  angle  from  the 
rearmost  seating  position  for  rear 
adjustable  seats. 

IV.  Redundant  Anchorages 

Prior  to  the  April  30, 1990  final  rule, 
S4.1.1  of  Standard  No.  210  required 
anchorages  for  manual  lap/shoulder 
belts  to  be  installed  for  all  front 
outboard  seating  positions  in  passenger 
cars.  Section  S4.1.4  of  Standard  No.  208 
requires  that  front  outboard  seating 
positions  in  passenger  cars 
manufactured  on  or  after  September  1. 
1989  be  equipped  with  automatic  crash 
protection.  As  discussed  previously, 
NHTSA  has  expressly  excluded  the 
anchorages  for  automatic  or 
dynamically  tested  manual  safety  belts 


from  the  anchorage  location 
requirements  in  Standard  No.  210.  Thus, 
the  anchorages  to  which  automatic  or 
dynamically  tested  manual  safety  belts 
originally  installed  in  a  vehicle  are 
attached  are  not  required  to  comply 
with  the  location  requirements  of 
Standard  No.  210. 

However,  if  the  anchorages  for  any 
automatic  or  dynamically  tested  manual 
safety  belts  originally  installed  at  a  front 
outboard  seating  position  in  a  passenger 
car  do  not  comply  with  the  location 
requirements  of  Standard  No.  210,  the 
standard  provided  (prior  to  the  April  30, 
1990  final  rule]  that  anchorages  for  a 
manual  lap/shoulder  belt  that  comply 
with  the  anchorage  location 
requirements  must  also  be  installed  at 
that  seating  position.  This  redundant 
anchorage  requirement  was  partially 
rescinded  by  the  final  rule  by  the 
addition  of  section  S4.1.3(b)  which 
stated  that  redundant  upper  anchorages 
for  manual  safety  belts  were  not 
required  in  the  front  outboard  seats  of 
passenger  cars  equipped  with 
dynamically  tested  or  automatic  safety 
belts. 

On  November  23. 1987.  the  agency 
amended  Standard  No.  208  to  require 
dynamic  testing  of  manual  lap/shoulder 
belts  installed  in  the  front  outboard 
seating  positions  of  trucks  and 
multipurpose.passenger  vehicles  with  a 
gross  vehicle  weight  rating  [GVWRJ  of 
8,500  pounds  or  less  [LTV'sJ 
manufactured  on  and  after  September  1, 
1991.  On  March  12, 1986,  the  agency 
excluded  the  anchorages  for 
dynamically  tested  manual  belts  from 
the  anchorage  location  requirements  in 
Standard  No.  210  (55  FR  9813).  However, 
as  explained  for  automatic  belts,  while 
the  anchorages  for  these  belts  are  not 
required  to  comply  with  the  location 
requirements  of  Standard  No.  210.  if  the 
anchorages  do  not  comply  with  the 
location  requirements  additional 
anchorages  which  do  comply  with  the 
location  requirements  must  be  installed 
in  these  vehicles. 

Volkswagen  of  America. 
Incorporated's  [Volkswagen)  and 
MVMA's  petitions  for  reconsideration 
requested  that  the  agency  extend  the 
deletion  of  redundant  upper  anchorages 
to  all  vehicles  equipped  with 
dynamically  tested  or  automatic  safety 
belts.  In  addition.  Volkswagen  noted 
that  S4.1.2  of  Standard  No.  210  still 
requires  a  redundant  or  unused  (for 
manufacturers  who  have  chosen  to 
comply  with  Standard  No.  208  using  a 
shoulder  belt  and  a  knee  bolster]  Type  1 
safety  belt  anchorage. 

The  notice  of  proposed  rulemaking 
[NPRM]  for  this  rulemaking  requested 
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comments  about  a  proposal  "to  delete 
the  requirement  for  providing  separate 
Type  2  safety  belt  anchorages  at 
designated  seating  positions  equipped 
I  with  automatic  and  dynamically  tested 
manual  belts  which  meet  the  occupant 
crash  protection  requirements  of 
Standard  No.  208."  See.  52  FR  3293  at 
3296;  February  3, 1987.  As  stated 
previously,  the  final  rule  deleted  only 
the  requirement  for  redundant  upper 
anchorages  in  passenger  cars,  even 
though  the  discussion  in  the  preamble 
mentioned  anchorages  for  lap/shoulder 
belts.  See.  55  FR  17970  at  17978:  April  30. 
1990.  The  agency  also  believes  that  the 
reasons  the  redundant  anchorage 
requirement  was  deleted  for  passenger 
cars  are  equally  appHcable  to  LTV's. 

As  stated  in  the  final  rule,  the  agency 
believes  that  all  redundant  anchorages 
for  manual  lap  or  lap/shoulder  belts  are 
unnecessary,  unless  they  are  needed  to 
secure  a  child  safety  seat.  Therefore,  the 
agency  is  amending  S4.1.3(b)  to  remove 
all  redundant  anchorage  requirements, 
including  the  manual  shoulder  belt 
anchorage  in  light  trucks  (S4.1.1)  and  the 
manual  lap  belt  anchorage  in  S4.1.2. 

The  agency  notes  that  S4.1.3  still 
requires  anchorages  for  a  Type  1  or  a 
Type  2  safety  belt  anchorage  at  the  right 
front  seat  of  an  automobile  or  light  truck 
if  the  restraint  at  that  seat  cannot  secure 
a  child  safety  seat  The  agency  intends 
to  leave  this  requirement  in  place. 

V.  Reduce  Test  Loads  on  School  Buses 

In  its  petition  for  reconsideration. 
Thomas  Built  Buses,  Incorporated 
[Thomas]  asked  the  agency  to 
reconsider  a  portion  of  the  final  rule 
pertaining  to  the  anchorage  strength 
requirements  on  small  school  buses 
(G VWR  of  10.000  pounds  or  less).  The 
final  rule  required  simultaneous  testing 
of  the  anchorages  on  a  small  school  bus 
seat,  thus  requiring  the  application  of 
10,000  or  15.000  pounds  of  force  during 
the  test.  Thomas  is  concerned  that  it 
would  not  be  practicable  to  design 
floors  to  withstand  these  loads,  and 
asked  the  agency  to  base  the  new 
requirement  on  either  2.500  pounds  per 
seating  position  or  a  30  mph  barrier 
crash.  Thomas  believes  that  the  5.000- 
pound  requirement  for  each  belt's 
anchorage  system  is  not  warranted, 
because  they  have  never  observed  an 
anchorage  failure  and  because  their 
testing  indicates  low  crash  test  loads. 

While  Thomas  did  not  comment  on 
the  NPRM.  another  manufacturer  of 
small  school  buses.  Blue  Bird  Body 
Company  (Blue  Bird)  submitted  similar 
comments  to  the  NPRM.  The  agency 
considered  the  issue  of  lowering  the 
anchorage  test  load  requirement  for 
small  school  buses  in  the  analysis  for 


the  final  rule,  and  determined  that  this 
change  would  degrade  the  level  of 
safety  of  the  school  bus.  Thomas  has  not 
provided  any  data  that  has  persuaded 
the  agency  to  alter  this  position. 

First,  Thomas"  petition  asserted  that 
the  floor  strength  will  be  required  to 
support  a  load  of  30.000  pounds.  The 
agency  disagrees  with  this  assertion. 
The  highest  load  any  floor  would  be 
subject  to  during  testing  would  be  15.000 
pounds.  This  would  be  during  the 
anchorage  test  for  a  3-passenger  bench 
seat.  Thomas'  assertion  appears  to  be 
based  on  an  incorrect  interpretation  that 
the  standard  requires  simultaneous 
testing  of  the  entire  row.  i.e.,  two 
laterally  adjacent  3-passenger  bench, 
seats. 

Second,  the  agency  has  seen  evidence 
from  two  manufacturers  of  small  school 
buses,  Lewis  Manufacturing  and  Blue 
Bird,  that  the  floors  on  two  different 
makes  of  small  school  buses  can  comply 
with  the  15.000-pound  load  on  existing 
flooring,  with  only  minor  reinforcement 
of  the  bolt  holes.  The  floor  structure 
itself,  even  when  not  the  original 
flooring  from  the  first  stage 
manufacturer,  did  not  have  to  be 
reinforced. 

Finally,  the  agency  would  tike  to 
emphasize  that  during  an  actual  crash, 
the  floor  will  be  subject  to  loads  at  least 
this  high,  if  not  higher,  due  to  the  loading 
of  all  safety  belts  and  seat  backs.  In  the 
absence  of  a  dynamic  test,  the  agency 
feels  that  the  5,000-pound  requirement  is 
warranted.  The  agency  is  not  convinced 
by  Thomas'  assertions  of  no  known 
failures  or  upon  measures  of  low  crash 
test  loads  on  individual  safety  belts. 

VI.  Simultaneous  Testing 

Prior  to  the  final  rule.  Standard  No. 
210  required  all  floor-mounted 
anchorages  for  adjacent  designated 
seating  positions  to  be  tested 
simultaneously  for  anchorage  strength. 
ECE  Regulation  No.  14  requires  all 
anchorages  common  to  a  single  seat 
assembly,  whether  floor-mounted  or 
mounted  on  a  seat  frame,  to  be  tested 
simultaneously.  In  the  NPRM.  the 
agency  proposed: 

Elxcept  for  seat  belt  anchorages  common  to 
forward-facing  and  rearward-facirig  seats,  all 
floor-mounted  and  seat-mounted  seat  bell 
anchorages  for  a  set  of  laterally  adjacent 
designated  seating  positions  shall  be  tested 
by  simultaneously  loading  *  '  ' 

The  agency  was  attempting  to  clarify  the 
existing  requirement  The  agency  was 
concerned  that  the  term  "adjacent"  in 
the  existing  regulation  was  imprecise 
and  could  be  misinterpreted  as 
specifying  simultaneous  testing  for  front 
and  rear  outboard  seating  positions  on 


the  same  side  of  a  vehicle,  or  for  bucket 
seats  in  the  front  separated  by  a  console 
or  some  other  structure.  In  addition,  the 
agency  was  proposing  to  extend  the 
simultaneous  testing  requirement  to 
seat-mounted  seat  belt  anchorages. 

In  the  final  rule,  the  reference  to 
"adjacent  designated  seating  positions" 
was  deleted  and  a  requirement  for 
simultaneous  testing  of  all  designated 
seating  positions  that  face  in  the  same 
direction  and  are  common  to  the  same 
occupant  seat  was  substituted.  Thus,  the 
final  rule  deleted  the  requirement  to  test 
adjacent  bucket  seats. 

Ford  petitioned  the  agency  to 
reconsider  this  final  rule  for  bucket 
seats.  It  pointed  out  that  the  amendment 
of  S4.2.4  would  specify  non- 
simultaneous  loading  of  anchorages  for 
three  separate  but  immediately  adjacent 
bucket  seats,  even  if  those  seats  used 
common  floor-mounted  anchorages  and/ 
or  common  attachment  hardware.  Ford 
stated  that  these  seating  arrangements 
are  becoming  more  common  in 
multipurpose  passenger  vehicles,  and 
that  S4.2.4  is  inadequate  to  meet  the 
reed  for  motor  vehicle  safety  for 
vehicles  using  such  a  seat  design. 

The  agency  agrees  with  Ford  that  the 
anchorages  for  such  seating 
arrangements  should  be  simultaneously 
tested.  The  intent  of  S4.2.4  is  to  require 
simultaneous  testing  for  safety  belt 
anchorages  that  are  likely  to 
significantly  affect  the  strength  of  each 
other.  During  this  rulemaking,  the 
agency  expressly  considered  the  buckei 
seats  in  the  front  of  passenger  vehicles. 
These  seats  are  usually  separated  by 
either  the  transmission  tunnel  or  an 
instrument  console  and.  therefore,  are 
unlikely  to  significantly  affect  each 
other.  The  agency  also  expressly 
considered  the  extremely  high  test  loads 
that  might  be  required  for  the  floors  of 
small  school  buses  if  an  entire  row  had 
to  be  tested  simultaneously.  The  agency 
did  not  see  a  need  to  test  two  bench 
seats  in  a  small  school  bus 
simultaneously  as  these  are  separated 
by  an  aisle  and  are.  therefore,  unlikely 
to  significantly  affect  each  other.  The 
agency  did  not  expressly  consider 
seating  positions  that  are  not  on  the 
same  seat,  but  are  not  separated  by  an 
aisle,  transmission  tunnel,  or  the  like. 
Examples  of  these  types  of  seats  would 
include  the  split  bench  seats  in  the  front 
seats  of  passenger  vehicles  and  the 
adjacent  bucket  seats  in  the  rear  of  vans 
and  multipurpose  passenger  vehicles. 

Therefore,  the  agency  is  amending 
S4.2.4  to  require  simultaneous  testing  of 
anchorages  for  designated  seating 
positions  which  are  either  common  to 
the  same  occupant  seat  or.  although  not 


63680 


Federal  R>giater  /  Vol.  56,  No.  234  /  Thursday.  December  5.  1991  /  Rules  and  Regulations 


common  to  the  sanie  occupant  seat,  are 
laterally  adjacent  and  have  anchorages 
that  are  within  12  inches  of  each  olher. 
The  agency  believes  the  12  inch 
measurement  is  a  practical  means  of 
identifying  anchorages  whose 
performance  is  likely  to  significantly 
affect  the  performance  of  other 
anchorages.  The  agency  believes  that 
front  bucket  seats  are  not  likely  to  be 
affected  by  this  requirement  because 
they  are  separated  by  a  transmission 
tunnel  or  console  and  therefore  the 
distance  between  the  anchorages 
usually  exceeds  12  inches.  Similarly, 
laterally  adjacent  bench  seats  in  a  small 
school  bus  would  be  unaffected  as  the 
anchorages  are  mounted  on  the  seat  and 
the  aisle  is  required  to  be  at  least  12 
inches. 

VII.  Upper  Anchorage  Zone 

In  the  final  rule,  the  agency  redefired 
the  me'Jiod  for  locating  the  upper 
anchorage  zone.  Specifically,  the  point 
of  reference  was  redefined  as  the  H- 
point  rather  than  the  SgRP.  In  its 
petition.  Ford  stated  its  belief  "that  the 
only  anchorages  affected  by  this 
amendment  are  those  in  front  seats  of 
trucks  and  MPVs  with  either  a  GVWR  of 
more  than  8500  pounds  but  not  greater 
than  10,000  pounds  or  with  an  unloaded 
vehicle  weight  greater  than  5500  pounds 
and  an  GVWR  of  10,000  pounds  or  less, 
as  well  as  convertible  trucks,  walk-in 
vans,  Postal  Service  vehicles,  motor 
homes,  etc."  Ford  requested  that  the 
agency  rescind  this  amendment  because 
"Ford  believes  that  it  was  not  the 
agency's  intent  to  apply  new  anchorage 
location  requirements  solely  to  this  low 
volume,  complex,  and  diverse  group  of 
vehicles." 

The  agency  believes  that  Fords 
request  is  based  upon  two 
misconceptions.  First,  the  agency  does 
not  perceive  the  redefinition  as  having 
changed  the  location  requirements.  Prior 
to  the  final  rule,  S4.3.2  of  Standard  No. 
210  stated  that  the  seat  must  be  in  the 
rearmost  position  with  the  template's 
"H  "  point  at  the  SgRP.  The  agency  has 
always  interpreted  this  to  require  the 
template  to  be  positioned  fully  rearward 
in  the  seat.  While  the  SgRP  is  usually 
located  with  the  seat  in  its  rearmost 
position,  the  agency  substituted  a 
requirement  that  the  template's  "H " 
point  be  located  at  the  design  "H"  point 
of  the  seat,  rather  than  at  the  SgRP 
because  of  confusion  which  arose  when 
the  SgRP  is  not  the  rearmost  position  as 
required  by  the  standard,  for  example,  if 
the  seat  has  "extended  travel." 
Therefore,  while  the  names  changed,  the 
positions  of  the  seat  and  the  template 
for  determining  compliance  with  the 


anchorage  location  requirements  did  not 
change. 

Second.  Ford  apparently  overlooked 
the  rear  seats  in  automobiles,  light 
trucks  and  MPVs  that  still  must  comply 
with  the  upper  anchorage  zone 
requirement  S4.3  of  Standard  No.  210 
states  that  all  anchorages  for  automatic 
seat  belt  assembhes  and  for 
dynamically  tested  seat  belt  assembhes 
that  meet  the  frontal  crash  protection 
requirements  of  S5.1  of  Standard  No.  206 
are  excluded  from  the  location 
requirements  of  Standard  No.  210. 

Notwithstanding  this  exclusion, 
anchorages  at  each  of  the  following 
outboard  seats  must  comply  with  the 
upper  anchorage  location  requirements: 

— The  seats  behind  the  first  row  of  seats  on 
automobiles,  MPVs  and  light  trucks: 

—Trucks  with  a  GVWTl  above  4500 
pounds  but  under  lOXXX)  pounds: 

— Trucks  with  an  unloaded  weijiht  above 
5.500  pounds  but  a  CVW'R  under  10.000 
pounds; 

— Convertibles,  open-body  type  vehicles, 
walk-in  van-type  trucks,  motor  hornet, 
vehicles  designed  to  be  exclusively  sold  to 
the  U.S.  Postal  Service,  and  vehicles  carrying 
chassis-mounted  campers. 

Ford  did  not  provide  any  data  to  show 
that  there  was  no  degradation  of  safety 
when  upper  anchorages  of  non- 
dynamically  tested  safety  belts  are 
allowed  to  be  placed  outside  the 
specified  zone.  The  agency  has  clearly 
stated  its  concern  with  permitting 
anchorages  forward  of  the  occupant. 
See.  55  F"R  17970, 17975:  April  30, 1990. 
Since  the  agency  believes  that  there 
would  be  a  negative  safety  effect  as  a 
result  of  deleting  this  upper  anchorage 
zone  requirement.  Ford's  petition  is 
denied. 

VIII.  Technical  krrors 

In  its  petition  for  rulemaking,  Ford 
pointed  out  three  errors  in  the  final  rule. 
First.  Ford  noted  that,  in  S5.2,  the 
reference  to  the  upper  body  block,  and 
references  to  the  published  Figure  3 
were  omitted.  Second,  Ford  noted  that 
the  onset  rate  and  test  time  is  repeated 
in  S5.2.  These  errors  were  corrected  in  a 
June  15, 1990  technical  amendment  (55 
PR  24240). 

Third.  Ford  pointed  out  that  the 
definition  of  "outboard  designated 
seating  position"  at  49  CFR  571.3 
references  the  SgRP  and  the  shoulder 
reference  point  "as  shown  in  Figure  1  of 
Standard  No.  210."  However,  SgRP  is  no 
longer  shown  in  Figure  1.  In  the  final 
rule.  Figure  1,  used  to  locate  the  upper 
anchorage  zone,  was  amended  to 
substitute  the  Hip-Point  (H-Point)  with 
the  scat  in  its  full  rearward  and  full 
downward  position  for  the  SgRP. 
According  to  Ford,  this  substitution  also 


changed  the  location  of  the  shoulder 
reference  point  in  Figure  1. 

The  agency  contacted  Ford  to 
determine  what  change  it  saw  in  the 
location  of  the  shoulder  reference  point. 
Ford  stated  that  by  substituting  the  H- 
point  for  the  SgRP,  both  the  hips  and  the 
shoulders  of  the  template  were  moved 
back  in  movable  seats,  to  the  rearmost 
position.  In  a  Ford  vehicle,  this  would 
typically  be  about  one  inch  backwards 
and  one-tenth  of  an  inch  down. 

As  discussed  previously,  the  agency 
does  not  agree  with  the  Ford's  belief 
that  this  new  Figure  1  changed  the 
position  of  the  template  rearward. 
However,  the  agency  agrees  it  is 
appropriate  to  substitute  the  term  H- 
point  for  SgRP  in  the  definition  of 
"outboard  designated  seating  position" 
in  S  571,3. 

Finally,  in  reviewing  the  Ford  petition, 
the  agency  discovered  an  inadvertent 
error  in  S5.2.  The  end  of  the  second 
sentence  currently  reads,  "with  an 
initial  force  application  angle  of  not  less 
than  5  degrees  more  than  15  degrees 
above  the  horizontal."  The  sentence 
should  have  included  the  word  "nor",  as 
follows:  "with  an  initial  force 
application  of  not  less  than  5  degrees 
nor  more  than  15  degrees  above  the 
horizontal." 

Requests  for  Interpretanon 

/.  Which  seats  must  comply  with  the 
5,000  pound  test  and  which  must  comply 
with  the  3,000  pound  test? 

At  the  outset,  the  test  requirement  for 
the  safety  belt  anchorages  at  any  seat  is 
either  5,000  pounds  or  6,000  pounds.  A 
technical  error  in  the  final  niie  deleted 
mention  of  the  upper  shoulder  restraint 
body  block,  creating  the  impression  of  a 
3.000  pound  test.  This  error  was 
corrected  in  the  }une  15, 190)  technical 
amendment  Thus,  there  is  a  3.000  pound 
test  load  on  the  pelvic  body  block,  and  a 
3.000  pound  test  load  on  the  upper  torso 
body  block. 

The  fmal  rule  specifies  which  load 
shall  be  applied  in  S4.2.1  and  S4.Z2, 
S4.2.1  requires  a  minimum  load  of  5.000 
pounds  on  the  pelvic  body  block  for  the 
anchorages  for  seating  positions  which 
may  not  have  a  shoulder  belt,  or  for 
seating  positions  whose  shoulder  belt 
anchorages  are  not  required  to  be 
tested.  TTiis  includes  the  anchorages  for: 
(1)  a  Type  1  safety  belt  (2)  a  shoulder 
belt  which  is  not  required  by  Standard 
No.  208  (a  "voluntarily  installed" 
shoulder  belt)  and  therefore  is  not 
subject  to  Standard  No.  210.  and  (3)  a 
detachable  shoulder  belt  (permitted  for 
automatic  belts  under  S4.5.3.2  of 
Standard  No.  2C8).  For  other  anchorages. 
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changed  the  location  of  the  shoulder 
reference  point  in  Figure  1. 

The  agency  contacted  Ford  to 
determine  what  change  it  saw  in  the 
location  of  the  shoulder  reference  point. 
Ford  stated  that  by  substituting  the  H- 
point  for  the  SgRP,  both  the  hips  and  the 
shoulders  of  the  template  were  moved 
back  in  movable  seats,  to  the  rearmost 
position.  In  a  Ford  vehicle,  this  would 
typically  be  about  one  inch  backwards 
and  one-tenth  of  an  inch  down. 

As  discussed  previously,  the  agency 
does  not  agree  with  the  Ford's  belief 
that  this  new  Figure  1  changed  the 
position  of  the  template  rearward. 
However,  the  agency  agrees  it  is 
appropriate  to  substitute  the  term  H- 
point  for  SgRP  in  the  definition  of 
"outboard  designated  seating  position" 
in  S  571.3. 

Finally,  in  reviewing  the  Ford  petition, 
the  agency  discovered  an  inadvertent 
error  in  S5.2.  The  end  of  the  second 
sentence  currently  reads,  "with  an 
initial  force  application  angle  of  not  less 
than  5  degrees  more  than  15  degrees 
above  the  horizontal."  The  sentence 
should  have  included  the  word  "nor",  as 
follows:  "with  an  initial  force 
application  of  not  less  than  5  degrees 
nor  more  than  15  degrees  above  the 
horizontal." 

Requests  for  Interpretation 

/.  Which  seats  must  comply  with  the 
5.000 pound  test  and  which  must  comply 
with  the  3,000 pound  test? 

At  the  outset,  the  test  requirement  for 
the  safety  belt  anchorages  at  any  seat  is 
either  5,000  pounds  or  6,000  pounds.  A 
technical  error  in  the  final  rule  deleted 
mention  of  the  upper  shoulder  restraint 
body  block,  creating  the  impression  of  a 
3.000  pound  test.  This  error  was 
corrected  in  the  June  15, 190)  technical 
amendment.  Thus,  there  is  a  3,000  pound 
test  load  on  the  pelvic  body  block,  and  a 
3.000  pound  test  load  on  the  upper  torso 
body  block. 

The  fmal  rule  specifies  which  load 
shall  be  applied  in  S4.2.1  and  S4.2.2, 
S4.2.1  requires  a  minimum  load  of  5,000 
pounds  on  the  pelvic  body  block  for  the 
anchorages  for  seating  positions  which 
may  not  have  a  shoulder  belt,  or  for 
seating  positions  whose  shoulder  belt 
anchorages  are  not  required  to  be 
tested.  This  includes  the  anchorages  for: 
(1)  a  Type  1  safety  belt  (2)  a  shoulder 
belt  which  is  not  required  by  Standard 
No.  208  (a  "voluntarily  installed" 
shoulder  belt)  and  therefore  is  not 
subject  to  Standard  No.  210,  and  (3)  a 
detachable  shoulder  belt  (permitted  for 
automatic  belts  under  S4.5.3.2  of 
Standard  No.  208).  For  other  anchorages. 


Federal  Register  /  Vol.  56,  No.  234  /  Thursday.  December  5.  1991  /  Rules  and  Regulations       63681 


S4.2.2  requires  a  test  load  of  3.000 
pounds  on  the  lap  belt  body  block  and 
3,000  pounds  on  the  shoulder  belt  body 
block. 

//.  Clarification  of  the  definition  of 
attachment  hardware 

CM  requested  an  interpretation  of  the 
term  "attachment  hardware"  for 
Standard  No.  210.  Specifically,  GM  was 
concerned  with  certain  Type  2  seat  belt 
assembly  designs  that  incorporate  a 
buckle  and  latchplate  near  the  seat  belt 
anchorage.  GM  stated  that,  although 
these  designs  meet  the  requirements  of 
Standard  No.  209,  it  is  unclear  whether 
they  would  be  considered  "attachment 
hardware"  and  therefore  subject  to  the 
performance  requirements  of  Standard 
No.  210.  Elsewhere  in  today's  edition  of 
the  Federal  Register,  the  agency  has 
published  a  final  rule  amending  the 
definition  of  "seat  belt  anchorage."  In 
that  final  rule,  the  agency  stated  that  the 
definition  did  not  include  the  webbing, 
straps  or  similar  device,  or  the  buckles  ■ 
which  comprise  the  seat  belt  itself. 

///.  What  is  the  meaning  of  "duplicate 
the  geometry?" 

For  an  explanation  of  this  term,  see 
section  IC  of  the  discussion  on  petition 
issues. 

IV.  Define  "voluntarily  installed. " 

The  agency  considers  a  "voluntarily 
installed"  safety  belt  system  to  be  a 
system  which  is  neither  required  by 
Standard  No.  208  nor  necessary  to  pass 
the  dynamic  test  in  Standard  No.  208. 
Requests  for  interpretation  regarding 
specific  safety  belt  systems  should  be 
directed  to  the  Office  of  Chief  Counsel. 
NHTSA,  400  Seventh  Street  SW., 
Washington.  DC  20590. 

V.  Is  a  manual  3-point  belt  installed  at  a 
seating  position  equipped  with  a 
supplemental  inflatable  restraint  (SIR) 
system  regarded  as  a  dynamically 
tested  belt? 

As  discussed  in  the  recent  rulemaking 
to  exclude  dynamically  tested  safety 
belts  from  static  testing  requirements, 
the  agency  does  not  consider  a  manual 
3-point  belt  installed  at  a  seating 
position  equipped  with  an  SIR  system  to 
be  a  dynamically  tested  belt.  See,  56  PR 
15295, 15297;  April  16, 1991.  However, 
since  a  March  14, 1988  interpretation 
letter  to  Mr.  Karl-Heinz  Faber  of 
Mercedes  Benz,  the  agency  has 
considered  a  manual  3-point  belt 
installed  at  a  seating  position  equipped 
with  an  SIR  system  to  be  exempt  from 
the  location  requirements  of  Standard 
No.  210.  Because  of  the  confusion 
associated  with  the  phrase 
"dynamic='lly  tested."  the  agency  is 


amending  S4.3  to  clarify,  consistent  with 
agency  interpretation  of  this  section, 
that  the  anchorages  for  all  seat  belt 
assemblies  that  meet  the  frontal  crash 
protection  requirements  of  S5.1  of 
Standard  No.  208  are  exempt  from  the 
location  requirements. 

In  reviewing  this  request  for 
interpretation,  the  agency  noted  that  the 
final  sentence  of  the  introductory  text  in 
S4.3  exempts  anchorages  for  the  upper 
torso  portion  of  a  Type  2  seat  belt 
assembly  installed  at  a  forward  facing 
rear  outboard  seating  position  of  a 
passenger  car  manufactured  on  or  after 
December  11, 1989,  and  before 
September  1. 1990.  from  the 
requirements  of  S4.3.2.  Since  this 
exemption  no  longer  has  any 
substantive  effect,  this  sentence  has 
been  deleted. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571— [AMENDEDl 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.3    [Amended] 

2.  Section  571.3  is  amended  by 
revising  the  definition  of  "outboard 
designated  seating  position"  in 
paragraph  (b),  to  read  as  follows: 

*  *        •        *        * 

(b)  Other  definitions. 

*  •        *        *        • 

Outboard  designated  seating  position 
means  a  designated  sealing  position 
where  a  longitudinal  vertical  plane 
tangent  to  the  outboard  side  of  the  seat 
cushion  is  less  than  12  inches  from  the 
innermost  poin^  on  the  inside  surface  of 
the  vehicle  at  a  height  between  the 
design  H-point  and  the  shoulder 
reference  point  (as  shown  in  fig.  1  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  210)  and  longitudinally  between  the 
front  and  rear  edges  of  the  seat  cushion. 


§571.210    [Amended] 

3.  S4.1.3  of  Standard  No.  210  is  revised 
to  read  as  follows: 

S4.1  Type. 

a  «  *  *  • 

S4.1.3{a) 
>         •         •        *        * 

(b)  The  requirement  in  S4.1.1  and 
S4.1.2  of  this  standard  that  seat  belt 
anchorages  for  a  Type  1  or  a  Type  2  seat 
belt  assembly  shall  be  installed  for 


certain  designated  seating  positions 
does  not  apply  to  any  such  seating 
positions  that  are  equipped  with  a  seat 
belt  assembly  that  meets  the  frontal 
crash  protection  requirements  of  S5.1  of 
Standard  No.  208  (49  CFR  571.208). 

4.  S4.2  of  Standard  No.  210  as 
published  April  30, 1990  (55  FR  17970) 
effective  Sept.  1, 1992,  is  amended  by 
adding  S.4.2.5  and  revising  S4.2.1.  S4.2.2. 
and  S4.2.4  to  read  as  follows: 

S4.2  Strength. 

54.2.1  Except  as  provided  in  S4.2.5, 
and  except  for  side-facing  seats,  the 
anchorages,  attachment  hardware,  and 
attachment  bolts  for  any  of  the  following 
seat  belt  assemblies  shall  withstand  a 
5.000-pound  force  when  tested  in 
accordance  with  S5.1  of  this  standard: 

(a)  Type  1  seat  belt  atsemblr 

(b)  Lap  belt  portion  of  either  a  Type  2 
or  automatk  aeat  belt  aaaembly.  If  aodi 
•eat  belt  aaaerably  is  voluntarily 
installed  at  a  seating  poaitloo:  and 

(c)  Lap  belt  portion  of  either  a  'I>pe  2 
or  automatic  seat  belt  asacmUy.  If  audi 
seat  belt  assembly  Is  equipped  with  a 
detachable  upper  torso  belt. 

54.2.2  Except  as  provided  in  S4.2.5.  the 
anchorages,  attachment  hardware,  and 
attachment  bolts  for  all  Type  2  and 
automatic  seat  belt  assemblies  that  are 
installed  to  comply  with  Standard  No. 
208  (49  CFR  571.208)  shall  withstand 
3,000-pound  forces  when  tested  in 
accordance  with  S5.2. 

•        «        «        *        • 

54.2.4  Anchorages,  attachment 
hardware,  and  attachment  bolts  shall  be 
tested  by  simultaneously  loading  them 
in  accordance  with  the  applicable 
procedures  set  forth  in  S5  of  this 
standard  if  the  anchorages  are  either 

(a)  for  designated  seating  positions 
that  are  common  to  the  same  occupant 
seat  and  that  face  in  the  same  direction, 
or 

(b)  for  laterally  adjacent  designated 
seating  positions  that  are  not  common  to 
the  same  occupant  seat,  but  thai  face  in 
the  same  direction,  if  the  vertical 
centerline  of  the  bolt  hole  for  at  least 
one  of  the  anchorages  for  one  of  those 
designated  seating  positions  is  within  12 
inches  of  the  vertical  centerline  of  the 
bolt  hole  for  an  anchorage  for  one  of  the 
adjacent  seating  positions. 

54.2.5  The  attachment  hardware  of  a 
seat  belt  assembly,  which  is  subject  to 
the  requirements  of  S5.1  of  Standard  No. 
208  (49  CFR  571.208)  by  virtue  of  any 
provision  of  Standard  No.  208  other  than 
S4.1.2.1(c)(2)  of  that  standard,  does  not 
have  to  meet  the  requirements  of  S4.2.1 
and  S4.2.2  of  this  standard. 

5.  S4.3  of  Standard  No.  210  is 
amended  by  revising  the  introductory 
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text  of  S4.3  and  by  adding  a  new  section 
S4.3.1.5.  to  read  as  follows: 

S4.3  Location.  As  used  in  this  section, 
"forward"  means  the  direction  in  which 
the  seat  faces,  and  other  directional 
references  are  to  be  interpreted 
accordingly.  Anchorages  for  seat  belt 
assembhes  that  meet  the  frontal  crash 
protection  requirements  of  S5.1  of 
Standard  No.  206  (49  CFR  571.208)  are 
exempt  from  the  location  requirements 
of  this  section. 


S4.3.1.5  Notwithstanding  the 
provisions  of  S4J3.1.1  through  S4.3.1.4. 
the  lap  belt  angle  for  seats  behind  the 
front  row  of  fteats  shall  be  between  20 
degrees  and  73  degrees  for  vehicles 
manufactured  between  September  1, 
1992  and  September  1, 1993. 

6.  S5  through  S.5.2  of  Standard  No.  210 
as  published  April  30, 1990  (55  FR  17870) 
effective  September  1, 1962,  is  revised  to 
read  as  follows: 

85  Test  procedures.  Each  vehicle  shall 
meet  the  req\urements  of  S4.2  of  this 
standard  when  tested  according  to  the 
following  procedures.  Where  a  range  of 
values  is  specified,  the  vehicle  shall  be 
able  to  meet  the  requirements  at  all 
points  within  the  range.  For  the  testing 
speciHed  in  these  procedures,  the 
anchorage  shall  be  connected  to 
material  whose  breaking  strength  is 
equal  to  or  greater  than  the  breaking 
strength  of  the  webbing  for  the  seat  belt 
assembly  installed  as  original 
equipment  at  that  seating  position.  The 
geometry  of  the  attachment  duplicates 
the  geometry,  at  the  initiation  of  the  test, 
of  the  attachment  of  the  originally 
installed  seat  belt  assembly. 

55.1  Seats  with  Type  1  or  Type  2  seat 
heh  anchorages.  With  the  seat  in  its 
rearmost  position,  apply  a  force  of  5,000 
pounds  in  the  direction  in  which  the  seat 
faces  to  a  pelvic  body  block  as 
described  in  Figure  2A,  in  a  plane 
parallel  to  the  longitudinal  centerline  of 
the  vehicle,  with  an  initial  force 
application  angle  of  not  less  than  5 
degrees  nor  more  than  15  degrees  above 
the  horizontal.  Apply  the  force  at  the 
onset  rate  of  not  more  than  50,000 
pounds  per  second.  Attain  the  5,000 
pound  force  in  not  more  than  30  seconds 
and  maintain  it  for  10  seconds.  At  the 
manufacturer's  option,  the  pelvic  body 
block  described  in  Figure  2B  may  be 
substituted  for  the  pelvic  body  block 
described  in  Figure  2A  to  apiply  the 
specified  force  to  the  center  8et(s)  of 
anchorages  for  any  group  of  three  or 
more  sets  of  anchorages  that  are 
simultaneously  loaded  in  accordance 
with  S4.2.4  of  this  standard. 

55.2  Seats  with  Type  2  or  automatic 
seat  belt  anchorages.  With  the  seat  in 


its  rearmost  position,  apply  forces  of 
3,000  pounds  in  the  direction  in  which 
the  seat  faces  simultaneously  to  a  pelvic 
body  block,  as  described  in  Figure  2A, 
and  an  upper  torso  body  block,  as 
described  in  Figure  3,  in  a  plane  parallel 
to  the  longitudmal  centerline  of  the 
vehicle,  with  an  initial  force  application 
angle  of  not  less  than  5  degrees  nor 
more  than  15  degrees  above  the 
horizontal.  Apply  the  forces  at  the  on«et 
rate  of  not  more  than  30,000  pounds  per 
sectHid.  Attain  the  3,000  pound  forces  in 
not  more  than  30  seconds  and  maintain 
it  for  10  seconds.  At  the  manufacturer's 
option,  the  pelvic  body  block  described 
in  Figure  2B  may  be  substituted  for  the 
pelvic  body  block  described  in  Figure 
2A  to  apply  the  specified  force  to  the 
center  set(s)  of  anchorages  for  any  group 
of  three  or  more  sets  of  anchorages  that 
are  simultaneously  loaded  in 
accordance  with  54.2.4  of  this  standard. 

Issued  on  November  27. 1991. 
Jerry  Ralph  Cuiry, 
AdmiBistrator. 

(FR  Doc.  91-28995  Filed  12-4-91:  8:45  am) 
MLUNQ  COOC:  M10-4MI 


49  CFR  Part  S71 

(Docket  No.  M-M;  Notic*  2] 

RIN  2t27-A044 

Federal  Motor  Vehlcie  Sal«ty 
Standards;  Seat  Bait  Assembly 
Anchorages 

agency:  National  Highway  TrafGc 
Safety  Administration  (NHTSA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  Standard 
No.  2ia  Seat  Belt  Assembly 
Anchorages,  to  clarify  the  definition  of 
"seat  belt  anchorage".  The  amer>dcd 
defimtion  explicitly  states  that  any 
vehicle  part  or  component  that  transfers 
the  load  from  a  safety  belt  to  the  vehicle 
structure  is  part  of  the  anchorage.  This 
amendment  will  ensure  that  the  safety 
belt  system  remains  attached  to  the 
vehicle,  even  when  exposed  to  severe 
crash  forces. 

DATES:  The  amendments  made  in  this 
rule  are  effective  September  1, 1992. 
Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  January  8. 1992. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 


(Docket  Room  hours  are  9:30  a.m.-4 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACTS 
Mr.  Clarke  B.  Harper.  NRM-12.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC.  20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  tNFORMATtON:  Federal 
Motor  Vehicle  Safety  Standard  No.  210, 
Seat  Belt  Assembly  Anchorages, 
specifies  performance  requireafients  for 
safety  belt  anchorages  to  reduce  the 
likelihood  of  the  anchorage's  failure  in  a 
crash.  The  requirements,  which  apply  to 
passenger  cars,  trucks,  buses,  and 
multipurpose  passenger  vehicles,  specify 
the  forces  that  an  anchorage  must  be 
capable  of  withstanding  during  a  static 
strength  test. 

On  October  31, 1990,  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  proposisg  to  amend 
the  definition  of  "seat  belt  anchorage"  in 
Standard  No.  210.  This  notice  was 
initiated  in  response  to  questions  about 
the  scope  of  Standard  No.  210  that  had 
arisen  during  the  agency's  compliance 
tests,  for  example,  instances  when 
vehicle  seats  had  separated  ixoxn  the 
vehicle  floor  when  testing  seat-oiounted 
anchorages  before  the  required  loads 
were  reached.  Since  Standard  No.  210  is 
intended  to  ensure  that  the  safety  belt 
remains  attached  to  the  vehicle,  the 
agency  proposed  a  new  definition 
intending  to  clarify  the  scope  of 
Standard  No.  210.  The  proposed 
definition  was: 

Seat  belt  anchorage  means  any  component, 
other  than  the  safety  belt  webtnag,  involved 
in  transferrins  seat  belt  assembly  loads  to  the 
vehicle  structwre,  tnchiding,  tmt  not  limited 
to,  the  attachment  hardware,  seat  frames, 
scat  pedestals,  the  vehicle  structure  itself, 
and  any  part  of  the  vehicle  whose  failure 
causes  separation  of  the  t>elt  from  the  vehicle 
structure. 

NHTSA  received  12  comments  in 
response  to  this  NPRM.  The  commenters 
included  seat,  seat  belt,  and  vehicle 
manufacturers,  a  private  citizen,  and  a 
state  government.  All  comments  were 
considered  while  formulating  this  final 
rule  and  the  most  significant  comments 
are  addressed  below. 

Attachment  Hardware 

Seven  commenters:  the  Automotive 
Occupant  Restraints  Council  (AORC]^ 
Chrysler  Corp.  (Chrysler).  Ford  Motor 
Company  (Ford),  General  Motors  Corp, 
(GM).  Mitsubishi  Motors  Corp. 
(Mitsubishi).  Navistar  tntemational 
Transportation  Corp.  (Navistar),  and 
Volkswagen  of  America,  Inc.  (VW), 
objected  to  the  inclusion  of  attachment 
hardware  in  the  definition.  Various 
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(Docket  Room  hours  are  9;30  a.m.-4 
p.m  ,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarke  B.  Harper,  NRM-12,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC.  20590.  Telephone:  (202)  366-2264. 
SUPPLEMCNTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  2ia 
Seat  Belt  Assembly  Anchorages, 
specifies  performance  requirenents  for 
safety  belt  anchorages  to  reduce  the 
likelihood  of  the  anchorage's  failure  in  a 
crash.  The  requirements,  which  apply  to 
passenger  cars,  trucks,  buses,  and 
multipurpose  passenger  vehicles,  specify 
the  forces  that  an  anchorage  must  be 
capable  of  withstanding  during  a  static 
strength  test. 

On  October  31. 1990.  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRKI)  proposing  to  amend 
the  definition  of  "seat  belt  anchorage"  in 
Standard  No.  210.  This  notice  was 
initiated  in  response  to  questions  about 
the  scope  of  Standard  No.  210  that  had 
arisen  during  the  agency's  compliance 
tests,  for  example,  instances  when 
vehicle  seats  had  separated  from  the 
vehicle  floor  when  testing  seat-oiounted 
anchorages  before  the  required  loads 
were  reached.  Since  Standard  No.  210  is 
intended  to  ensure  that  the  safety  belt 
remains  attached  to  the  vehicle,  the 
agency  proposed  a  new  definition 
intending  to  clarify  the  scope  of 
Standard  No.  210.  The  proposed 
definifion  was: 

Seat  belt  anchorage  means  any  component, 
other  than  the  safety  belt  webbing,  involved 
in  transfeninj  scat  belt  assembly  loads  to  the 
vehicle  stmctwre,  inchjding,  twl  not  limited 
to.  the  attachment  hardware,  seat  frames, 
seat  pedestals,  the  vehicle  structure  itself, 
and  any  part  of  the  vehicle  whose  failure 
causes  separation  of  the  belt  from  the  vehicle 
stmcture. 

NHTSA  received  12  commeiUs  in 
response  to  this  NPRM.  The  commenters 
included  seat,  seat  belt,  and  vehicle 
manufacturers,  a  pirivate  citizen,  and  a 
state  government.  All  comments  were 
considered  while  formulating  this  final 
rule  and  the  most  significant  comments 
are  addressed  below. 

Attachment  Hardware 

Seven  commenters:  the  Automotive 
Occupant  Restraints  Council  (AORC]^ 
Chrysler  Corp.  (Chrysler),  Ford  Motor 
Company  (Ford),  General  Motors  Corp. 
(GM),  Mitsubishi  Motors  Corp. 
(Mitsubishi).  Navistar  tntemattonal 
Transportation  Corp.  (Navistar),  and 
Volkswagen  of  America,  Inc.  (VWl, 
objected  to  the  inclusion  of  attachment 
hardware  in  the  definition.  Various 
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reasons  were  given  for  these  objections. 
Ford,  GM.  Mitsubishi,  and  VW  stated 
that  testing  attachment  hardware  under 
Standard  .No.  210  was  redundant 
because  it  is  already  tested  under 
Standard  No.  209,  Seat  Belt  Asaemblies. 
Ford,  GM,  and  Mitsubishi  stated  that  the 
agency  had  not  demonstrated  a  safety 
need  to  test  attachment  hardware  under 
Standard  No.  210.  AORC.  Mitsubishi. 
Ford,  and  VW  believe  that  Standard  No. 
210  compliance  tests  should  be 
conducted  by  replacing  the  original 
attachment  hardware  with  fixtures  that 
duplicate  their  geometry,  if  the  tests 
cannot  be  completed  due  to  failures  of 
the  attachment  hardware  before  the 
required  loads  are  reached.  Mitsubishi 
objected  because  the  loading  of  the 
attachment  hardware  during  the 
Standard  No.  210  test  was  different  from 
the  loading  during  an  actual  crash  or  the 
loading  during  the  Standard  No.  209  test. 
Finally,  AORC  objected  to  the  inclusion 
of  attachment  hardware  because  this 
would  require  cooperation  between  the 
seat  belt  manufacturer  and  the  vehicle 
manufacturer. 

On  April  30. 1990.  the  agency 
published  a  final  rule  which,  among 
other  things,  extended  the  apphcability 
of  Standard  No.  210  to  the  attachment 
hardware  of  a  safety  belt  system  (55  FR 
17970).  The  agency  received  three 
petitions  for  reconsideration  opposing 
this  a^>ect  of  the  final  rule.  Elsewhere  in 
today's  edition  of  the  Federal  Register 
the  agency  has  published  a  response  to 
those  petitions  for  reconsideration. 

As  explained  in  that  response,  the 
agency  agreed  with  the  petitioners  that 
the  static  performance  requirements  of 
Standard  No.  210  were  unnecessarily 
redundant  for  the  attachment  hardware 
of  automatic  safety  belt  systems  and  for 
the  attachment  hardware  of  dynamically 
tested  manual  safety  belt  systems  which 
are  the  only  occupant  restraint  at  a 
seating  position.  "To  reflect  this  position, 
that  response  to  the  petitions  for 
reconsideration  excludes  the  attachment 
hardware  for  these  safety  belt  systems 
from  the  requirements  of  S4.1.1  and 
S;.1.2  of  Standard  No.  210.  It  should  be 
noted  that,  as  further  explained  in  that 
notice,  the  agency  does  not  consider  a 
manual  belt  installed  at  a  seating 
position  that  is  also  equipped  with  an 
air  bag  to  be  dynamically  tested. 

The  agency  disagrees  with  those 
commenters  that  asserted  that  the 
requirement  to  test  attachment 
hardware  for  manual  belts  that  are  not 
dynamically  tested  under  Standard  No. 
210  is  redundant  The  agency  also 
disagrees  that  there  is  no  safety  need  to 
test  attachment  hardware  under 
Standard  No.  210.  Attachment  hardware 


plays  an  integral  part  in  the  transfer  of 
safety  belt  loads  to  the  vehicle  structure. 
The  strength  conditions  in  Standard  No. 
210  are  intended  to  subject  the  vehicle 
anchorage  to  force  levels  that  are 
sufficiently  high  that  one  can  be 
reasonably  certain  that  the  safety  belt 
will  remain  attached  to  the  vehicle 
structure  even  when  exposed  to  severe 
crash  conditions.  If  the  attachment 
hardware  were  not  subjected  to  those 
same  force  levels,  during  the  Standard 
No.  210  strength  test  the  test  would  be 
less  useful.  A  belted  occupant  will  not 
be  well  protected  in  a  crash  if  the 
attachment  hardware  breaks,  but  the 
rest  of  the  anchorage  withstands  the 
crash  loading.  To  minimize  the  chances 
of  the  attachment  hardware  breaking 
during  a  crash,  this  rule  adopts  a 
requirement  that  attachment  hardware 
for  non-dynamically-tested  manual  belts 
be  siUjject  to  the  strength  teat  in 
Standard  No.  210. 

In  addition,  the  agency  continues  to 
believe  that  original  attachment 
hardware  should  be  used  during 
Standard  No.  210  compliance  tests  for 
the  anchorages  for  all  safety  belt 
systems,  including  those  excluded  from 
the  requirements  of  S4.1.1  and  S4.1.2.  in 
order  to  ensure  that  the  load  application 
onto  the  anchorage  is  as  realistic  as 
possible.  The  agency  has  considered 
conducting  the  compliance  tests  using 
replacement  fixtures  which  duplicate 
the  geometry.  However,  the  agency  is 
concerned  that  developing  a  fixture 
which  would  accurately  simulate  every 
attachment  would  be  very  difficult.  The 
agency  cannot  justify  devoting  the  time 
necessary  to  solve  this  difficult  problem, 
because  such  a  fixture  would  still  be 
less  representative  than  the  particular 
attachment  hardware  in  the  vehicle 
being  tested. 

The  agency  also  was  not  persuaded 
by  those  commenters  who  stated  that    b 
the  loading  for  the  Standard  No.  210  test 
was  different  than  the  loading 
experience  in  either  an  actual  crash  or 
the  Standard  No.  209  test  The  agency 
has  already  explained  at  length  that 
Standard  No.  210's  strength  test  is  not 
intended  to  simulate  an  actual  crash 
condition,  but  is  instead  intended  to  be 
severe  enough  to  ensure  that  the 
anchorage  is  unlikely  to  fail  in  an  actual 
crash,  even  a  very  severe  crash.  For  a 
detailed  explanation  of  this,  see  55  FR 
17970,  at  17972-17973:  April  30. 1990. 
Thus,  NITTSA  does  not  consider  it  a 
telling  paint  to  assert  that  loading  for 
the  Standard  No.  210  strength  test  is 
more  severe  than  loading  in  a  typical 
crash. 

The  agency  is  also  not  persuaded  by 
the  assertions  that  Standard  No.  210'a 


loading  is  different  from  that  in 
Standard  No.  209.  This  is  true  and  it 
reflects  the  different  purposes  of  these 
two  standards  Standard  No.  208  is 
intended  to  measure  the  performance  cf 
seat  belt  assemblies  as  separate  pieces 
of  equipment.  Standard  No.  209  assesses 
the  perfcHTnance  of  the  attachment 
hardware  only  as  a  part  of  the  seat  belt 
assembly. 

Standard  No.  210,  however,  is  a 
broader  assessment  of  vehicle 
performance.  It  focuses  not  on  any 
individual  item  of  equipment  or 
individual  component  Instead  the 
strength  test  of  Standard  No.  210  is 
intended  to  assess  the  strength  of  the 
attachment  of  the  seat  belt  assembly  to 
the  vehicle,  in  order  to  ensure  that  the 
belt  will  remain  attached  to  the  vehicle 
even  when  exposed  to  severe  crash 
conditions.  NHTSA  beheves  it  is 
appropriate  to  measure  the  performanca 
of  the  attachment  hardware  at  the 
particular  seating  position  in  the 
particular  vehicle  in  which  it  is  installed 
for  the  purposes  of  Standard  No.  210,  as 
well  as  the  generic  performance  of  the 
attachment  hardware  pursuant  to 
Standard  No.  209. 

Finaffy,  the  agency  is  aware  that  the 
inclusion  of  attachment  hardware  in 
Standard  No.  210  may  require  greater 
coordination  between  the  vehicle 
manufacturer  and  the  safety  belt  system 
manufacturer.  This  was  partially  the 
intent  of  this  requirement.  From  a 
regulatory  standpoint  the  burden  of 
certifying  compliance  with  Standard  No. 
210  is  entirely  on  the  vehicle 
manufacturer,  not  the  safety  belt 
manufacturer.  However,  the  agency 
believes  that,  since  the  safety  belt 
system  is  to  become  an  integral  part  of 
the  vehicle,  there  will  be  interaction 
between  the  safety  belt  system 
manufacturer  and  the  vehicle 
manufacturer  to  ensure  that  the  restraint 
will  perform  as  intended. 

For  the  above  reasons,  the  agency  has 
retained  attachment  hardware  within 
the  definition  of  "seat  belt  anchorage. " 
The  agency  notes  that  the  definition 
proposed  in  the  NPRM  included  the 
phrase  "seat  belt  assembly  loads."  Since 
"seat  belt  assembly"  is  defined 
differently  in  Standard  No.  209  than  v.as 
intended  here,  the  agency  has 
substituted  the  term  "seat  belt  loads"  in 
the  final  rule  to  avoid  any  possibility  of 
confusion. 

Alternate  Definhnms 

Two  commenters,  a  private  citizen 
and  GM.  stated  that  the  proposed 
definition  was  more  ambiguous  tluui  th« 
existing  one.  Phrases  that  were 
considered  ambiguous  include; 
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"including,  but  not  limited  to."  "any  part 
of  the  vehicle  structure,"  and 
"attachment  hardware." 

The  agency  disagrees  with  the 
commenters  that  these  phrases  make  the 
definition  more  ambiguous.  The  new 
definition  gives  examples  of  some  of  the 
components  whose  failure  would  result 
in  non-compliance  with  Standard  No. 
210,  without  limiting  the  scope  of  the 
definition  to  those  enumerated 
components.  This  new  definition  will 
mean  that  the  failure  of  any  component, 
other  than  the  safety  belt  itself,  during 
Standard  No.  210  compliance  testing 
will  be  considered  an  apparent  non- 
compliance with  the  standard. 

Americans  With  Disabilities  Act 

One  commenter,  a  private  citizen, 
stated  that  the  proposed  rulemaking 
may  conflict  with  the  requirement  to 
provide  accessible  vehicles  under  the 
Americans  with  Disabilities  Act  of  1990 
{Pub.  L.  101-336,  42  U.S.C.  12101,  et  seq). 
The  commenter  stated  that  the 
requirements  should  not  apply  to 
vehicles  equipped  with  custom  or 
special  seating  /or  the  disabled.  The 
agency  has  ndlfexcluded  such  seating 
from  the  requirements  of  this  rule.  The 
commenter  did  not  submit  any 
information  suggesting  that  it  was  not 
feasible  for  such  seating  to  comply  with 
the  requirements  of  this  rule.  Without 
information  that  compliance  is  not 
feasible,  the  agency  believes  that 
customized  seating  for  the  disabled 
should  provide  the  same  level  of 
occupant  protection  as  is  provided  by 
standard  seating. 

Another  commenter,  a  state 
government,  supported  the  inclusion  of 
the  seat  structure  and  pedestal  in  the 
anchorage  definition.  This  state  has 
required  safety  belts  for  specialized 
seating  installed  for  the  disabled  to  be 
anchored  directly  to  the  vehicle,  rather 
than  to  the  seat,  based  upon  experience 
with  the  lack  of  strength  of  these  seats. 
Under  the  new  defmition  of  "seat  belt 
anchorage,"  this  state  would  no  longer 
have  to  retain  this  requirement  since,  if 
a  safety  belt  were  anchored  to  the  seat, 
the  seat  and  its  pedestal  would  be 
considered  part  of  the  anchorage  and 
therefore,  subject  to  the  strength 
requirements  of  Standard  No,  210. 

L(x:ation  Requirements 

Four  commenters  (Ford,  Mitsubishi, 
VW,  and  Volvo  Cars  of  North  America 
(Volvoj)  pointed  out  that  the  term  "seat 
belt  anchorage"  is  used  in  two  contexts 
in  Standard  No.  210.  First,  it  is  used  in 
S4.2  to  identify  the  scope  of  the  standard 
for  performance  testing  for  the  strength 
requirements.  Second,  it  is  used  in  S4.3 
to  defme  the  reference  point  for 


determining  compliance  with  the 
location  requirements.  These 
commenters  stated  that  the  new 
definition  will  result  in  confusion  with 
regard  to  determining  the  location  of  the 
anchorage. 

The  agency  admits  that  this 
rulemaking  had  focused  exclusively  on 
clarifying  the  definition  as  it  applies  to 
the  strength  requirements  of  S4.2.  The 
agency  had  not  fully  considered  the 
effect  of  the  proposed  definition  on  the 
anchorage  location  requirements  of  S4.3. 
The  agency  has  reviewed  S4.3  to 
determine  if  the  inclusion  of  attachment 
hardware  in  the  definition  of  "seat  belt 
anchorage"  will  confuse  the  means  of 
measuring  the  location  of  the  anchorage. 
Except  as  noted  below,  the  agency 
believes  that  the  anchorage  locations 
are  specified  by  means  that  are  not 
distorted  by  the  new  definition.  For 
example.  S4.3.1.4  uses  the  phrase  "the 
vertical  centerlines  of  the  bolt  holes,"  a 
location  which  is  constant  under  both 
the  current  definition  and  the  definition 
in  this  final  rule. 

VW  stated  that,  in  S4.3.1.1  (a)  and  (b). 
the  words  "hardware  attaching  it  to  the" 
should  be  deleted.  The  agency  agrees 
with  VW  that  these  words  are 
superfluous  under  the  new  definition. 
VW  also  stated  that  references  to  the 
anchorage  being  attached  to  the  seat  in 
S4.3.1.3  are  inconsistent  with  the  new 
definition.  Since  the  seat  would  be 
considered  part  of  the  anchorage  in  this 
situation,  the  agency  also  agrees  that 
this  section  should  be  revised.  The 
agency  finds  for  good  cause  that  notice 
and  opportunity  to  comment  on  these 
amendments  is  not  necessary.  The 
changes  are  merely  semantic  and  do  not 
affect  the  requirements  of  these 
sections. 

Buckles 

Three  commenters  (Chrysler,  Ford, 
and  VW)  noted  that,  in  discussing  safety 
belt  buckles  in  the  preamble,  the  agency 
stated  that  the  definition  of  "seat  belt 
anchorage"  was  not  intended  to  include 
buckles  surrounded  by  webbing.  These 
commenters  stated  that  this  discussion 
did  not  include  less  obvious  safety  belt 
designs  permitted  by  Standard  No.  209. 
such  as  metal  straps. 

The  agency's  intent  in  the  discussion 
of  the  NPRM  preamble  was  to  clarify 
that  the  definition  of  seat  belt  anchorage 
included  only  the  attachment  points  of 
the  seat  belt,  and  not  the  webbing, 
straps  or  similar  device,  or  the  buckles 
which  comprise  the  seat  belt  itself.  This 
discussion  was  intended  to  clarify  that 
the  phrase  "other  than  the  safety  bell 
webbing  or  strap"  was  not  intended  to 
imply  that  the  buckle  was  part  of  the 
anchorage.  Since  the  webbing  and 


straps  are  also  involved  in  transferring 
loads  to  the  vehicle  structure,  this 
phrase  was  intended  to  emphasize  that 
they  were  not  included  in  the  anchorage. 

Cross-Reference  in  207 

Ford  stated  that  any  enforcement 
questions  about  the  scope  of  Standard 
No.  210  for  seat-mounted  anchorages 
could  be  resolved  by  cross-referencing 
the  requirement  in  S4.2(c)  of  Standard 
No.  207  with  the  requirement  for 
simultaneous  testing  in  Standard  No. 
210.  The  agency  disagrees.  The 
suggested  cross-reference  would  not 
resolve  questions  that  have  arisen  for 
seats  which  are  not  subject  to  the 
requirements  of  Standard  No.  207,  for 
example,  seats  in  small  school  buses. 
The  suggested  cross-reference  would 
also  not  solve  the  problem  of  the 
number  of  incomplete  tests  which  result 
when  attachment  hardware  breaks 
during  the  Standard  No.  210  tests. 
Hence,  the  suggested  cross-reference  is 
not  adopted  in  this  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  final  rule  and  determined  that  it  is 
not  major  within  the  meaning  of 
Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  has  also 
determined  that  the  economic  and  other 
impacts  of  this  final  rule  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required.  An  examination  of  the 
agency's  compliance  records  indicates 
that  only  about  3.6  percent  of  all 
vehicles  tested  experienced  a 
compliance  test  termination  that  would 
now  be  considered  a  failure  under  the 
new  rule.  In  addition,  the  types  of 
equipment  that  failed,  brackets,  support 
plates,  D-rings  and  retractors,  would  be 
inexpensive  to  upgrade.  Therefore,  the 
redesign  costs  associated  with  this  rule 
are  expected  to  be  insignificant. 
One  commenter,  Navistar,  stated  that 

there  would  be  a very  extensive 

expenditure  of  manpower  and  cost 
*  *  *  to  re-certify."  The  need  to  re- 
certify would  occur  in  cases  where 
manufacturers  continue  to  produce 
similar  models  over  a  long  period  of 
time  and  rely  on  an  initial  test  for 
subsequent  years'  production.  Based  on 
NHTSA  costs  for  Standard  No.  210 
enforcement  testing,  costs  would  be 
about  $1,700  plus  the  cost  of  the 
incomplete  vehicle  platform  that  would 
be  tested,  for  each  model  tested. 
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straps  are  also  involved  in  transferring 
loads  to  the  vehicle  structure,  this 
phrase  was  intended  to  emphasize  that 
they  were  not  included  in  the  anchorage. 

Cross-Reference  in  207 

Ford  stated  that  any  enforcement 
questions  about  the  scope  of  Standard 
No.  210  for  seat-mounted  anchorages 
could  be  resolved  by  cross-referencing 
the  requirement  in  S4.2(c)  of  Standard 
No.  207  with  the  requirement  for 
simultaneous  testing  in  Standard  No. 
210.  The  agency  disagrees.  The 
suggested  cross-reference  would  not 
resolve  questions  that  have  arisen  for 
seats  which  are  not  subject  to  the 
requirements  of  Standard  No.  207,  for 
example,  seats  in  small  school  buses. 
The  suggested  cross-reference  would 
also  not  solve  the  problem  of  the 
number  of  incomplete  tests  which  result 
when  attachment  hardware  breaks 
during  the  Standard  No.  210  tests. 
Hence,  the  suggested  cross-reference  is 
not  adopted  in  this  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  final  rule  and  determined  that  it  is 
not  major  within  the  meaning  of 
Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  has  also 
determined  that  the  economic  and  other 
impacts  of  this  final  rule  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required.  An  examination  of  the 
agency's  compliance  records  indicates 
that  only  about  3.6  percent  of  all 
vehicles  tested  experienced  a 
compliance  test  termination  that  would 
now  be  considered  a  failure  under  the 
new  rule.  In  addition,  the  types  of 
equipment  that  failed,  brackets,  support 
plates,  D-rings  and  retractors,  would  be 
inexpensive  to  upgrade.  Therefore,  the 
redesign  costs  associated  with  this  rule 
are  expected  to  be  insignificant. 

One  commenter,  Navistar,  stated  that 

there  would  be  a very  extensive 

expenditure  of  manpower  and  cost 
*  *  *  to  re-certify."  The  need  to  re- 
certify would  occur  in  cases  where 
manufacturers  continue  to  produce 
similar  models  over  a  long  period  of 
time  and  rely  on  an  initial  test  for 
subsequent  years'  production.  Based  on 
NHTSA  costs  for  Standard  No.  210 
enforcement  testing,  costs  would  be 
about  $1,700  plus  the  cost  of  the 
incomplete  vehicle  platform  that  would 
be  tested,  for  each  model  tested. 


Alternately,  manufacturers  could  use 
engineering  analyses  as  a  basis  for 
certifications.  NHTSA  does  not  have 
information  on  the  number  of  models 
that  would  have  to  be  recertified, 
however  the  cost  to  any  one 
manufacturer  would  not  be  significant. 
In  addiiion,  because  certification  is 
already  required  for  new  models,  this 
would  be  a  one-time  incremental  cost, 
not  an  annual  cost. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
imparts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  subslantial 
number  of  small  entities.  As  stated 
above,  there  will  be  no  change  in 
ccmpliance  costs  associated  with  this 
rulemaking. 

National  En  vironnwntal  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  the  agency 
has  determined  that  this  rule  does  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  571.210  is  amended  as  follows: 

PART  571-FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authorif>"  15  U.S.C.  1392, 1401. 1403. 1407; 
deiegation  of  authority  at  49  CFR  l.SO. 

§571.210    (Amandetf) 

2.  S3  of  Standard  No.  210  is  revised  to 
read  as  follows: 

S3.  Definition.  Seat  belt  anchorage 
means  any  component,  other  than  the 
webbing  or  straps,  involved  in 
transferring  seat  belt  loads  to  the 
vehicle  structure,  including,  but  not 
limited  to,  the  attachment  hardware, 
seat  frames,  seat  pedestals,  the  vehicle 
structure  itself,  and  any  part  of  the 
vehicle  whose  failure  causes  separation 
of  the  belt  fi-om  the  vehicle  structure. 


3.  S4.3  of  Standard  No.  210  as 
publisiied  April  30. 1990  (55  FR  17970), 
effective  September  1, 1992,  is  amended 
by  re'/ising  S4.3.1.1  and  S4.31.3  to  read 
as  foilo'vs: 

S4.3  Location.  j 

•         •         •         •         * ' 

S4.3.1.1  In  an  installation  in  which  the 
seat  belt  does  not  bear  upon  the  seat 
frame: 

(a)  If  the  seat  is  a  nonadjustable  seat, 
then  a  line  from  the  seating  reference 
point  to  the  nearest  contact  point  of  the 
belt  with  the  anchorage  shall  extend 
forward  from  the  anchorage  at  an  angle 
with  the  horizontal  of  not  less  than  30 
degrees  and  not  more  than  75  degrees. 

(b)  If  the  seat  is  an  adjustable  seat, 
then  a  line  from  a  point  2.50  inches 
forward  of  and  0.375  inches  above  the 
seating  reference  point  to  the  nearest 
contact  point  of  the  belt  with  the 
anchorage  shall  extend  forward  from  the 
anchorage  at  an  angle  with  the 
horizontal  of  not  less  than  30  degrees 
and  not  more  than  75  degrees. 

•  *  *  *  • 

S4  3.1.3  In  an  installation  in  which  the 
seat  belt  attaches  to  the  seat  structure, 
the  line  from  the  seating  reference  point 
to  the  nearest  contact  point  of  the  belt 
with  the  hardware  attaching  it  to  the 
seat  structure  shall  extend  forward  from 
that  contact  point  at  an  angle  with  the 
horizontal  of  not  less  than  30  degrees 
and  not  more  than  75  degrees. 

Issued  on  November  27. 1991. 
jerry  Ralph  Curry. 
Adrrtinistrotor. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosph*rtc 
Administration 

50  CFR  Part  625 
[Docket  No.  911194-1294) 

Sumnner  Flounder  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
implementing  the  Fishery  .Management 
Plan  for  the  Summer  Flounder  Fishery 
(FMP).  This  emergency  interim  rule 
contains  three  major  provisions 
designed  to  enhance  conservation  of  the 
summer  flounder  resource  and  to  protect 
threatened  and  endangered  sea  turtles. 
First,  this  rule  requires  owners  and 
operators  of  vessels  issued^  Federal 


permit  and  possessing  or  landing  more 
than  100  pounds  (45.36  kg)  per  trip  of 
summer  flounder  to  comply  with  a  S'i 
inch  (13.97-cm)  minimum  mesh  size 
restriction  for  diamond  mesh  and  a  5- 
inch  (l5.24-cm)  requirement  for  square 
mesh.  Vessels  using  fly  nets  are 
exempted  frnm  the  minimum  mesh-size 
requirement  and  vesse's  fishing  seaward 
of  a  designated  line  off  southern  New 
Elngland  will  be  issued  an  exemption 
upon  application.  Second,  this  ru'e 
requires  any  vessel  that  is  issued  a 
permit  to  fi.sh  for  sumrrcr  flounder  in  tlie 
Exclusive  Economic  Zone  (EEZ)  to  carry 
an  observer  if  requested  to  do  so  by 
NMFS.  Third,  this  rule,  in  order  to 
protect  threatened  and  endangered  sea 
tur'.les.  imposes  a  75-minute  tow  time 
limit  (measured  from  the  time  trawl 
doors  enter  the  water  until  they  are 
removed)  on  trawlers  participating  in 
the  summer  flounder  fishery  in  the  EEZ 
off  North  Carolina  and  provides  for  the 
imposition  of  more  restrictive 
conservation  measures  including  closure 
of  the  fishery  if  unacceptable  levels  of 
turtle  mortality  occur. 

DATES:  This  emergency  interim  rule  is 
effective  from  December  2, 1991  through 
March  5, 1992. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from;  Richard  B.  Roe,  Regional  Du-ector. 
National  Marine  Fisheries  Serxice. 
Northeast  Regional  Office.  One 
Blackburn  Drive.  Gloucester,  MA  0193O- 
3799. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  G.  Seamans.  Jr..  Senior 
Resource  Policy  Analyst,  508-281-9244. 
or  Phil  Williams.  NMFS  National  Sea 
Turtle  Coordinator.  301^27-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  summer  flounder  fishery  is 
managed  under  the  FMP,  which  was 
developed  jointly  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFCy 
and  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  Implementing  regulations  are 
found  at  50  CFR  part  625,  and  are 
authorized  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  management  unit  for  the  FMP  is 
summer  flounder  [Paralichthys 
dentatus]  in  U.S.  waters  of  the  Atldntic 
Ocean  from  North  Carolina  northward. 
The  objectives  of  the  FMP  are.  through 
the  minimum  regulation  necessary,  to: 
(1)  Reduce  fishing  mortality  on  immature 
summer  flounder  (2)  increase  the  yield 
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from  Ihe  fishery:  and  (3)  promote 
compatible  management  regulations 
between  the  territorial  sea  and  the  EEZ. 

Summer  flounder  range  from  coastal 
waters  of  Nova  Scotia  to  Florida  and  are 
primarily  abundant  in  the  Mid-Atlantic 
Bight.  They  exhibit  strong  seasonal 
inshore-offshore  migrations  and 
concentrate  in  the  EEZ  during  the  fall 
and  winter  spawning  period.  The  larvae 
and  post-larvae  drift  and  migrate 
inshore  to  coastal  and  estuarine 
environments  from  October  through 
May  where  they  remain  for  the  first  18 
to  20  months  of  the  life  cycle  before 
returning  to  ocean  waters.  Generally, 
summer  flounder  spawn  at  age  two.  The 
offshore  trawl  fleet  exploits  summer 
flounder  primarily  during  the  winter 
months.  Ninety  percent  of  the  landings 
from  Januarj'  through  March  are 
harvested  from  the  EEZ. 

The  summer  flounder  resource  is 
currently  managed  under  the  regulations 
at  50  CFR  part  625  which  contain 
permitting  requirements  and  impose  a 
13-inch  (33.02-cm)  minimum  size  limit. 
These  measures  have  not  been  sufficient 
to  achieve  the  objectives  of  the  FMP  or 
to  conserve  the  resource.  Stock 
assessment  information  indicates  that 
the  summer  flounder  resource  is 
overexploited.  The  most  recent  virtual 
population  analysis  results  show  a 
fishing  mortality  rate  for  fully  recruited 
ages  of  approximately  1.56,  while  the 
rate  that  would  maximize  the  yield  from 
the  resource  (F„,„)  is  0.23.  The  age 
composition  of  summer  flounder,  which 
can  survive  to  age  20.  has  become 
substantially  truncated  to  the  extent 
that  age-three  individuals  are  now  the 
oldest  age  observed.  In  addition,  stock 
abundance  has  been  reduced  to  less 
than  20  percent  of  the  level  of  the  late 
1970's.  Trends  in  the  fishery  also  reflect 
the  poor  condition  of  the  stock  [e.g.. 
commercial  landings  for  1989  were  the 
lowest  in  the  past  15  years  and 
recreational  landings  declined  to  20 
percent  of  the  average  for  the  decade). 

Attempts  to  manage  the  summer 
flounder  resource  are  hampered  by 
interjurisdictional  issues  posed  by  the 
inshore-offshore  movement  of  the  stock. 
Although  a  significant  proportion  (71 
percent)  of  the  landings  are  harvested 
from  the  EEZ.  the  effectiveness  of 
unilateral  action  by  the  Council  is 
limited.  Several  states  have 
implemented  conservation  measures  for 
their  respective  jurisdictions;  however, 
coordinated  management  in  conjunction 
with  the  ASMFC  and  the  Council  is 
required  for  effective  long-term 
management.  The  Council  developed  a 
cooperative  interstate  management 
program  and  embodied  it  as 


Amendment  2  to  the  FMP.  The  Council 
held  hearings  on  Amendment  2  to  the 
FMP  on  September  30.  October  1.  and 
October  2. 1991  in  Morehead  City.  North 
Carolina;  Manteo.  North  Carolina;  and 
Norfolk,  Virginia  to  give  affected 
fishermen  the  opportunity  for  oral 
comment.  The  Council  adopted 
Amendment  2  at  its  October  1991 
meeting  and  is  currently  making  final 
revisions  to  the  amendment  prior  to 
submitting  it  and  proposed 
implementing  regulations  to  the 
Secretary. 

The  Council  is  concerned  that  fishing 
until  the  amendment  is  submitted, 
approved,  and  implemented  will 
undermine  the  conservation  portion  of 
the  management  program.  Accordingly, 
the  Council  requested  the  Secretary  to 
issue  an  emergency  rule. 

Minimum  Mesh  Size  Restrictions 

The  Council  is  particularly  concerned 
over  the  use  by  the  winter  trawl  fishery 
of  small  mesh  nets,  which  retain 
sublegal-sized  flounder  that  must  be 
discarded.  To  the  Council,  this  waste  of 
the  resource  is  untenable.  Accordingly, 
the  Council  proposed,  as  an  emergency 
interim  measure,  a  minimum  mesh  size 
of  5Vz  inches  (13.97  cm)  for  diamond 
mesh  and  a  6-inch  (15.24  cm)  for  square 
mesh  to  allow  more  sublegal-sized 
flounder  to  escape  and  sur\'ive. 

The  Council's  emergency  request 
contained  several  exemptions  from  the 
minimum  mesh  requirement. 
Specifically,  the  Council  proposed 
exemptions  for  vessels  that:  (1)  Possess 
less  than  100  pounds  (45.36  kg)  of 
summer  flounder  (2)  fish  exclusively 
with  off-bottom  fly  nets  or  squid  nets;  or 
(3)  fish  east  of  a  designated  line  off  the 
Rhode  Island  coast  where  small  summer 
flounder  are  not  abundant. 

Observer  Program 

The  importance  of  valid  and  reliable 
data  concerning  the  summer  flounder 
fishery  and  the  interactions  of  that 
fishery  with  sea  turtles  have  been 
recognized  as  important  for  the 
management  of  the  fishery  and  for  turtle 
conservation.  The  need  for  such  data 
was  explicitly  recognized  at  the  time  the 
FMP  was  implemented:  "Section  625.5 
has  been  reserved  for  recordkeeping  and 
reporting  requirements.  A  proposed  rule 
will  soon  be  issued  at  §  625.5  to 
implement  this  condition."  (53  FR  39476: 
Oct.  7, 1988).  The  need  for  data  also  is 
stressed  in  various  biological  opinions 
concerning  this  fishery  (See  NMFS 
Biological  Opinion  for  the  Summer 
Flounder  FMP  7  (Aug.  2, 1988)).  and 
NMFS  Biological  Opinion  Concerning 
the  Issuing  of  Exemptions  for 
Commercial  Fishing  Operations  Under 


Section  114  of  the  Marine  Mammal 
Protection  Act  9  (July  5. 1989). 

Sea  Turtle  Conservation 

In  addition  to  responsibilities  under 
the  Magnuson  Act.  the  Secretary  has 
various  responsibilities  under  the 
Endangered  Species  Act  of  1973. 16 
U.S.C.  §§  1531  et  seq.  (ESA).  The 
purposes  of  the  ESA  include  providing 
for  the  conservation  of  threatened  and 
endangered  species.  Specific  provisions 
require  Federal  agencies  to  insure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  threatened 
and  endangered  species,  and  the  taking 
of  these  species,  including  incidental 
takings,  are  usually  prohibited. 
In  particular,  the  Secretary  is 
responsible  for  administering  and 
enforcing  the  ESA  with  respect  to  sea 
turtles  in  the  marine  environment.  All 
sea  turtles  that  occur  in  U.S.  waters  are 
listed  as  either  threatened  or 
endangered  under  the  ESA.  Specific 
regulations  to  protect  sea  turtles  have 
been  implemented  for  vessels  engaged 
in  shrimp  fishing  activities  and  are 
found  at  50  CFR  part  22.  subpart  E.  and 
50  CFR  part  227,  subpart  D.  According  to 
the  National  Academy  of  Sciences, 
incidental  capture  in  shrimp  trawls  is  by 
far  the  leading  cause  of  human-induced 
mortality  to  sea  turtles  in  the  water,  but 
collectively  activities  in  the  non-shrimp 
fisheries  constitute  the  second  largest 
source.  (NAS,  1990) 

Incidental  capture  by  trawlers  in  the 
summer  flounder  and  shrimp  fisheries 
has  been  documented  for  the  loggerhead 
(Caretta  caretta),  Kemp's  ridley 
(Lepidochelys  kempii),  green  [Chelonia 
mydas).  leatherback  (Dermochelys 
coriacea],  and  hawksbill  [Eretmochelys 
imbricata]  turtles  in  Federal  and  state 
waters  of  the  mid  and  south  Atlantic 
region  (Henwood  and  Stuntz.  1987;  NAS, 
1990;  Crouse,  1985;  Street,  1987).  Under 
regulations  issued  by  NMFS  (50  CFR 
parts  217  and  227,  shrimp  trawlers  in 
Federal  or  state  waters  from  North . 
Carolina  through  Texas  must  employ 
specified  conservation  measures 
including  restricted  tow  times  or  the  use 
of  turtle  excluder  devices  (TED)  to 
reduce  the  mortality  of  sea  turtles 
incidentally  taken. 

The  occurrence  of  sea  turtles  along 
the  Atlantic  coast  and  particularly  in  the 
waters  off  North  Carolina  when  the 
summer  flounder  fishery  is  operating  has 
been  documented  by  the  NMFS  Sea 
Turtle  Stranding  Network  and  other 
researchers  (Epperly.  et  al..  1989; 
Keinath.  et  al.,  1987;  CeTAP,  1982;  NAS, 
1990;  Ross,  et  ai,  1990;  Ross,  1991). 
Mortali'y  of  sea  turtles  attributed  to  the 
summer  flounder  fishery  has  been 
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Section  114  of  the  Marine  Mammal 
Protection  Act  9  (July  5. 1989). 

Sea  Turtle  Conservation 

In  addition  to  responsibilities  under 
the  Magnuson  Act,  the  Secretary  has 
various  responsibilities  under  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  §§  1531  et  seq.  (ESA).  The 
purposes  of  the  ESA  include  providing 
for  the  conservation  of  threatened  and 
endangered  species.  Specific  provisions 
require  Federal  agencies  to  insure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  threatened 
and  endangered  species,  and  the  taking 
of  these  species,  including  incidental 
takings,  are  usually  prohibited. 
In  particular,  the  Secretary  is 
responsible  for  administering  and 
enforcing  the  ESA  with  respect  to  sea 
turtles  in  the  marine  environment.  All 
sea  turtles  that  occur  in  U.S.  waters  are 
listed  as  either  threatened  or 
endangered  under  the  ESA.  Specific 
regulations  to  protect  sea  turtles  have 
been  implemented  for  vessels  engaged 
in  shrimp  fishing  activities  and  are 
found  at  50  CFR  part  22,  subpart  E.  and 
50  CFR  part  227,  subpart  D.  According  to 
the  National  Academy  of  Sciences, 
incidental  capture  in  shrimp  trawls  is  by 
far  the  leading  cause  of  human-induced 
mortality  to  sea  turtles  in  the  water,  but 
collectively  activities  in  the  non-shrimp 
fisheries  constitute  the  second  largest 
source.  (NAS,  1990) 

Incidental  capture  by  trawlers  in  the 
summer  flounder  and  shrimp  fisheries 
has  been  documented  for  the  loggerhead 
(Caretta  caretta).  Kemp's  ridley 
(Lepidochelys  kempii],  green  [Chelonia 
mydas).  leatherback  [Dermochelys 
coriacea],  and  hawksbill  [Eretmochelys 
imbricata]  turtles  in  Federal  and  state 
waters  of  the  mid  and  south  Atlantic 
region  (Henwood  and  Stuntz.  1987;  NAS, 
1990;  Crouse,  1985;  Street,  1987).  Under 
regulations  issued  by  NMFS  (50  CFR 
parts  217  and  227.  shrimp  trawlers  in 
Federal  or  state  waters  from  North , 
Carolina  through  Texas  must  employ 
specified  conservation  measures 
including  restricted  tow  times  or  the  use 
of  turtle  excluder  devices  (TED)  to 
reduce  the  mortality  of  sea  turtles 
incidentally  taken. 

The  occurrence  of  sea  turtles  along 
the  Atlantic  coast  and  particularly  in  the 
waters  off  North  Carolina  when  the 
summer  flounder  fishery  is  operating  has 
been  documented  by  the  NMFS  Sea 
Turtle  Stranding  Network  and  other 
researchers  (Epperly,  et  al.  1989; 
Keinath.  et  al,  1987;  CeTAP,  1982;  NAS, 
1990;  Ross,  et  al.,  1990;  Ross.  1991). 
Mortality  of  sea  turtles  attributed  to  the 
summer  flounder  fishery  has  been 


documented  since  1982.  The 
responsibiUty  of  the  fishery  for  turtle 
mortality  was  based  on  strong 
circumstantial  evidence  that  when 
turtles  and  trawling  activities  co-occur 
in  the  fall  and  winter,  the  number  of 
stranded  turtles  increases. 

In  November  and  December  1982, 144 
sea  turtles  stranded  on  North  Carolina 
beaches,  including  five  Kemp's  ridleys 
(Crouse,  1985).  Street  (1987)  analyzed 
sea  turtle  stranding  data  from  1980-1986 
from  North  Carolina  ocean  beaches  and 
concluded  that  the  summer  flounder 
fishery  was  responsible  for  85  percent  of 
the  456  sea  turtle  strandings  that 
occurred  during  the  October  through 
April  period  when  this  fishery  is 
pursued. 

A  consultation  under  section  7  of  the 
ESA  was  conducted  by  NMFS  regarding 
the  implementation  of  the  summer 
flounder  FMP  and  a  biological  opinion 
was  issued  on  August  2, 1988  (NMFS, 
1988).  That  biological  opinion  concluded 
that  threatened  and  endangered  sea 
turtles  were  taken  in  the  summer 
flounder  trawl  fishery  off  North  Carolina 
and  southern  Virginia  in  some  years,  but 
the  continued  existence  of  turtle 
populations  was  not  jeopardized  by  the 
fishing  activities.  The  biological  opinion 
specified  that  all  captures  of  all  species 
of  sea  turtles  in  the  fishery  be 
documented. 

Between  November  2  and  December  7, 
1990,  54  sea  turtles,  including  at  least 
eight  endangered  Kemp's  ridleys, 
stranded  on  North  Carolina  beaches. 
The  North  Carolina  Division  of  Marine 
Fisheries  closed  State  waters  to  summer 
flounder  bottom  trawling  from  Cape 
Hatteras  Light  to  Ocracoke  Inlet  on 
December  7, 1990.  Twenty-one 
additional  sea  turtles  stranded  before 
the  end  of  December.  The  total  mortality 
included  56  loggerheads,  nine  Kemp's 
ridleys,  six  green  turtles  and  four 
unidentified  sea  turtles.  During  the 
closure  period,  in  conjunction  with  the 
NMFS  Pascagoula  Laboratory,  an 
experimental  TED  was  developed  for 
use  by  summer  flounder  bottom 
trawlers.  Experimental  tows  conducted 
during  that  time  indicated  that  about 
0.14  sea  turtles  were  taken  per  hour  for 
each  net  towed  off  Ocracoke  Inlet  in 
December  1990.  On  December  26, 1990, 
waters  were  opened  to  trawlers  using 
the  experimental  TED  until  early 
January  1991.  At  that  time  sea  turtles 
were  no  longer  encountered  in  North 
Carolina  waters,  and  fishing  without 
TEDs  was  allowed. 

Consultation  under  section  7  of  the 
ESA  was  reinitiated  by  NMFS  and  the 
Council  because  of  the  new  information 
collected  during  the  1990  stranding 
event.  The  biological  opinion  resulting 


from  this  consultation  concluded  that 
continued  unrestricted  operation  of  the 
summer  flounder  fishery  in  waters  off 
North  Carolina  would  jeopardize  the 
continued  existence  of  the  endangered 
Kemp's  ridley  sea  turtle,  and  would 
negatively  affect  other  species  of  sea 
turtles  (NMFS,  1991).  Reasonable  and 
prudent  alternatives  to  allow  fishing 
activities  in  this  area  to  continue 
without  jeopardizing  sea  turtles  include: 
(1)  Imposing  tow-time  limits  on  all 
trawlers;  (2)  establishing  an  observer 
program  to  measure  turtle  take  and 
mortality  in  the  fishery;  (3)  monitoring  of 
turtle  presence  and  fishing  activity  to 
prevent  turtle  deaths  and  to  monitor 
compliance  with  required  conservation 
measures;  (4)  requiring  the  use  of  TEDs; 
and  (5)  closing  areas  to  bottom  trawling 
in  waters  off  southern  Virginia  and 
North  Carolina  when  NMFS  determines 
that  unacceptably  high  numbers  of 
turtles  are  being  killed,  or  are  likely  to 
be  killed. 

Description  of  this  Emergency  Action 

Summer  Flounder  Requirements 

This  emergency  interim  rule  requires 
owners  and  operators  of  vessels  issued 
a  Federal  permit  and  possessing  or 
landing  100  pounds  (45.36  kg)  or  more 
per  trip  of  summer  flounder  to  comply 
with  a  5 'A  inch  (13.97  cm)  minimum 
mesh-size  restriction  for  diamond  mesh, 
and  a  6  inch  (15.24  cm)  requirement  for 
square  mesh;  vessels  using  fly  nets  are 
exempted  from  the  minimum  mesh-size 
requirement  and  vessels  fishing  seaward 
of  a  designated  line  off  southern  New 
England  upon  application  will  be 
exempted. 

The  minimum  mesh-size  requirement 
is  expected  to  provide  several  short- 
term  conservation  benefits.  A 
determination  of  the  potential 
conservation  benefits  of  the  SVi  inch 
(13.97  cm)  mesh  requirement  can  be 
inferred  from  the  effects  of  this  same 
requirement  if  it  had  been  imposed  in 
previous  years  (actual  discard  mortality 
data  are  not  available).  An  analysis  was 
conducted  that  calculated  the  catch  and 
fishing  mortality  reductions  at  age  that 
would  have  occurred  for  the  years  1985 
through  1988  if  a  SVi  inch  (13.97  cm) 
mesh  requirement  had  been  in  effect 
during  the  first  quarter  of  those  years. 
The  results  show  that  the  annual  catch 
of  age-one  summer  flounder  would  have 
been  reduced  by  2  to  17  percent  during 
the  1985-1988  period.  The  annual  catch 
of  age-two  flounder  would  have  been 
reduced  by  12  to  16  percent  for  the  same 
period.  Thus,  fishing  mortality  would  be 
slightly  reduced  for  both  age  groups  and 
yield  per  recruit  would  be  enhanced 


slightly  by  these  mesh-size 
requirements. 

The  100-pound  (45.36-kg)  incidental 
catch  exemption  for  vessels  fishing  with 
small-mesh  nets  is  routine  in  most 
fisheries. 

Fly  nets  can  be  specifically  described 
and  are  easily  recognizable.  Fly  nets  are 
constructed  of  large  mesh  in  the  wings 
and  body  of  the  net  with  decreasing 
mesh  sizes  through  the  codend.  The  nets 
are  fished  off  the  bottom  and  rarely 
catch  summer  flounder.  Further,  the  nets 
collapse  if  towed  at  less  than  the 
required  3.5  knots.  Consequently,  fly 
nets  cannot  be  used  as  a  bottom  trawl 
net  for  summer  flounder. 

The  Council's  request  for  a  "squid 
net"  exemption  has  not  been  included  in 
this  emergency  rule.  Unlike  fly  nets, 
squid  nets  apparently  cannot  be 
specifically  described.  When  NMFS 
requested  a  description  of  a  squid  nets, 
the  Council  submitted  five  different 
descriptions.  Without  an  adequate 
description,  this  exemption  could  not  be 
enforced  effectively. 

The  summer  flounder  population  in 
the  exempted  area  off  southern  New 
England  has  a  significantly  lower 
percentage  of  small  summer  flounder 
than  the  fishery  farther  to  the  south. 
Thus,  there  is  no  compelling  need  to 
protect  small  flounder  in  this  area 
through  the  use  of  a  minimum-mesh  size 
requirement. 

To  enhance  enforcement  of  the 
exempted  area  off  Rhode  Island,  this 
emergency  rule  requires  all  vessels 
fishing  in  the  area  to  obtain  an 
exemption  permit  and  restricts  such 
permitted  vessels  to  the  exemption  area. 
Owners  or  operators  of  vessels  seeking 
an  exemption  from  the  minimum  mesh- 
size  requirement  must  apply  to  the 
Regional  Director.  Only  those  owners  or 
operators  issued  a  permit  specified 
under  50  CFR  625.4(a)  may  apply. 
Applicants  need  only  supply  their  name, 
address,  and  permit  number,  sign  the 
application,  and  mark  "Exemption 
Permit  Request"  on  the  top  to  be 
considered  for  an  exemption.  The 
Regional  Director  may  specify  the  terms 
of  the  exemption  permit,  including  the 
periods  during  which  it  may  be 
surrendered,  by  publication  of  a  notice 
in  the  Federal  Register.  The  Coast  Guard 
has  indicated  that  it  could  enforce  this 
exemption. 

Emergency  action  is  necessary  to 
achieve  the  conservation  benefits  noted 
above  and  to  promote  further 
development  of  a  comprehensive 
management  plan  by  reducing  discard 
mortality  during  the  interim  period.  In 
addition,  addressing  the  issue  of  waste 
in  the  fishery  is  a  necessary  and 
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appropriate  step  in  the  conservation  and 
management  program. 

Observer  Program 

Th'8  emergency  interim  nile  also 
establishea  an  observer  program  to 
evaliitite  more  fully  the  interactions 
between  the  summer  flounder  fishery 
and  sea  turtles.  NMFS  may  require 
ob8er\er8  on  all  or  a  certain  portion  of 
the  vessels  engaged  in  fishing  for 
summer  flounder  off  North  Carolina  to 
gather  data  on  incidental  capture  of  sea 
turtles  and  to  monitor  compliance  with 
required  conservation  measures. 

Sea  Turtle  Conservation  Measures 

This  emergency  interim  rule  imposes 
conservation  measures  in  the  EEZ  off 
North  Carolina  to  protect  threatened 
and  endangered  sea  turtles.  Specifically, 
the  rule  imposes  a  75-minute  tow  time 
limit  (measured  from  the  time  trawl 
doors  enter  the  water  until  they  are 
removed  from  the  water)  on  trawlers 
participating  in  the  summer  flounder 
fishery  in  the  EEZ  off  North  Carolina 
and  provides  for  the  imposition  of  more 
restrictive  conservation  measures 
including  closure  of  the  fishery  if 
unacceptable  levels  of  turtle  mortality 
occur.  A  75-minute  tow  time  limit  is 
imposed  based  on  recommendations  of 
the  National  Academy  of  Sciences 
(NAS.  1991)  and  NMFS  research  on 
trawl-induced  sea  turtle  mortality 
(Henwood  and  Stuntz.  1987).  The  NAS 
recommended  a  maximum  forced 
submergence  of  80  minutes  for  sea 
turtles  in  cold  water  months.  A  75- 
minute  limitation  results  from  a  trawl 
deployment  time  of  15  minutes  during 
which  trawl  doors  are  shut  (and 
therefore  the  trawl  cannot  capture  a  sea 
turtle)  and  a  fishing  and  trawl  retrieval 
time  of  80  minutes  during  which  a  turtle 
may  be  submerged. 

NMFS  is  imposing  tow-time 
restrictions  instead  of  requiring  the  use 
of  TEDs  because  no  TED  has  been 
certified  by  N'MFS  to  exclude  sea  turtles 
that  would  retain  summer  flounder  by 
size  classes  acceptable  to  the  fishery. 

In  addition.  NMFS  believes  that  the 
small  number  of  vessels  (approximately 
50)  in\olved  and  the  concentrated  area 
in  which  they  operate  off  of  North 
Carolina  make  enforcement  of  tow-time 
limits  more  feasible  than  with  the 
shrimp  trawl  fishery,  which  is  comprised 
of  over  16,000  vessels  operating 
throughout  the  south  Atlantic  and  Gulf 
of  Mexico. 

N.MFS,  in  cooperation  with  the  State 
of  North  Carolina,  is  investigating 
alternative  TED  designs  for  the  summer 
flounder  fishery  and  may  allow  the  use 
of  experimental  TEDs  in  Federal  wafers 
with  adequate  turtle  protection 


measures.  NMFS  encourages  industry 
development  and  testing  of  TEDs  for 
thia  fishery,  and  the  Director.  Southeast 
Region,  NMFS.  may  authorize  public  or 
private  experimentation  to  develop  new 
TEDs.  A  person  interested  in 
experimentation,  or  in  testing  a  TED  for 
purposes  of  NMFS  approval  should 
contact  the  Science  and  Research 
Director,  Southeast  Fisheries  Center. 
NMFS. 

This  rule  also  requires  that  sea  turtles 
taken  incidental  to  summer  flounder 
fishing  be  handled  and  resuscitated  in 
accordance  with  requirements  specified 
in  50  CFR  227.72  (e)(1)  (i)  and  (ii).  ^ 

Vessels  engaged  in  summer  flounder 
fishing  operations  and  utilizing  trawl 
gear  within  the  EEZ  bounded  on  the 
north  by  a  line  along  37"05'  N.  latitude, 
bounded  on  the  south  by  a  line  along 
33''35'  N.  latitude,  and  bounded  on  the 
east  by  a  line  7  nautical  miles  from  the 
shoreward  boundary  of  the  EEZ  must 
comply  with  the  sea  turtle  conservation 
measures. 

These  measures  are  necessary  to 
insure  that  operation  of  the  summer 
flounder  fishery  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species,  particularly  the 
Kemp's  ridley  sea  turtle. 

These  sea  turtle  conservation 
measures  will  remain  in  effect  for  90 
days  from  the  date  of  publication  of  this 
rule,  during  the  period  when  significant 
interactions  between  the  summer 
flounder  fishery  and  sea  turtles  off 
North  Carolina  may  occur. 

NMFS  is  considering  proposing,  under 
the  ESA,  permanent  sea  turtle 
conservation  measures  for  the  summer 
flounder  fishery  in  state  and  Federal 
waters.  Because  of  notice  and 
opportimity-for  public-comment 
requirements,  such  measures  could  not 
be  imposed  until  late  winter.  To  wait 
until  then  to  impose  sea  turtle 
conservation  measures  in  the  summer 
flounder  fishery  would  have  been 
inconsistent  with  reducing  the 
significant  risk  to  the  well-being  of 
threatened  and  endangered  sea  turtles 
from  anticipated  summer  flounder 
trawling  activities  in  Federal  waters  off 
North  Carolina.  Accordingly,  the 
Secretary's  Magnuson  Act  emergency 
rule  authority  is  used  here  to  impose  sea 
turtle  conservation  measures  for  the 
summer  flounder  fishery  in  Federal 
waters.  The  State  of  North  Carolina 
imposed  emergency  turtle  conservation 
measures  for  the  summer  flounder 
fishery  in  state  waters  beginning 
October  28, 1991.  and  continuing  until 
April  30. 1991. 

The  rule  provides  a  framework  for 
NMFS  to  modify  the  emergency  sea 
turtle  conservation  measures  in  Federal 


waters  over  their  90-day  life  through 
notice  in  the  Federal  Registw  if 
necessary  to  ensure  that  the  continued 
existence  of  endangered  or  threatened 
sea  turtles  is  not  jeopardized.  Under  this 
procedure,  NMFS,  in  cooperation  with 
the  State  of  North  Carolina,  will  impose 
any  necessary  additional  or  more 
stringent  measures  if  a  monitoring 
program  to  assess  turtle  mortality,  or 
likely  mortality  indicates  that  the 
incidental  sea  turtle  take  level  for  the 
summer  flounder  fisherj-  is  approaching 
the  incidental  take  level  established  by 
the  biological  opinion  for  the  FMP 
(NMFS,  1991).  That  level  is  five 
documented  Kemp's  ridley.  green, 
leatherback,  or  hawksbill  turtle 
mortalities,  or  15  loggerhead  turtle 
mortalities. 

N'MFS  has  established  a  monitoring 
and  assessment  program,  in  cooperation 
with  the  State  of  North  Carolina,  to 
measure  the  incidental  take  of  sea 
turtles  in  the  summer  flounder  fishery, 
monitor  compliance  with  required 
conser\'ation  measures  by  trawlers,  and 
predict  interactions  between  the  fishery 
and  sea  turtles  to  prevent  turtle 
mortalities.  The  monitoring  and 
assessment  program  utilizes  and 
evaluates  a  variety  of  information  from 
aerial  and  vessel  surveys,  on-board 
observers,  individually  tagged  turtles, 
environmental  monitoring  of  sea  surface 
temperatures,  reports  from  the  sea  turtle 
stranding  network,  and  other  relevant 
and  reliable  information,  to  determine  or 
predict  turtle  distribution,  abundance, 
movement  patterns  and  timing  to 
provide  information  to  NMFS  to  prevent 
turtle  mortality  by  the  summer  flounder 
fishery.  In  Federal  waters.  NMFS- 
approved  on-board  observers  will  gather 
scientific  data  measuring  the  incidental 
take  of  turtles  by  trawlers  in  the  summer 
flounder  fishery,  report  turtle 
distribution  and  abundance,  and 
monitor  compliance  with  required 
conservation  measures. 

If  five  deaths  of  any  sea  turtles  by 
vessels  participating  in  the  summer 
flounder  fishery  are  documented,  or  if 
significant  numbers  of  turtles  are 
observed  stranded  on  North  Carolina 
beaches,  or  turtle  mortalities  are  likely 
to  occur  based  on  observed  or  predicted 
turtle  abundance  and  fishing  activity, 
NMFS,  after  consultation  with  the 
Director  of  the  State  of  North  Carolina 
Division  of  Marine  Fisheries,  may 
impose  additional  or  more  stringent 
conservation  measures  to  prevent  turtle 
mortality.  The  new  conservation 
measures  may  include  more  restrictive 
tow  times,  increasing  the  geographical 
area  within  the  EEZ  where  compliance 
is  required,  the  use  of  experimental 
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TEDs  wiih  restricted  tow  times,  and  any 
conditions  necessary  to  ensure 
compiianct     "th  the  conservation 
measures.  Sucn  conditions  may  include 
synchronized  tow  times,  spot  checks  by 
enforcement  officers,  selected  spot 
observer  coverage,  or  100-percent 
observer  coverage.  The  magnitude  of  the 
threat  to  sea  turtles,  the  number  of 
vessels  affected,  and  past  industry 
compliance  will  affect  what  conditions 
are  imposed  to  ensure  compliance. 

NMFS  may  authorize  summer 
flounder  fishing,  as  a  part  of 
experimental  projects  to  measure  turtle 
capture  rates,  monitor  turtle  abundance, 
to  test  alternative  gear  or  equipment,  or 
for  other  research  purposes.  Research 
must  be  approved  by  NMFS,  and  it  must 
not  jeopardize  the  continued  existence 
of  any  species  listed  under  the  ESA. 

NMFS  may  impose  such  conditions  as 
it  determines  necessary  to  ensure 
adequate  turtle  protection  during 
experimental  projects,  including  the  use 
of  restricted  tow  times,  on-board 
observers  and  area  restrictions.  The 
magnitude  of  the  threat  to  sea  turtles, 
the  number  of  vessels  affected,  and  past 
industry  compliance  with  conservation 
measures  will  affect  what  conditions  are 
imposed  to  ensure  adequate  turtle 
protection. 

Upon  the  documentation  of  ten  deaths 
of  turtles  by  summer  flounder  fishing 
vessels,  or  if  significant  numbers  of 
turtles  are  observed  stranded  on  North 
Carolina  ocean  beaches,  or  turtle 
mortalities  are  likely  to  occur  based  on 
observed  or  predicted  turtle  abundance 
and  fishing  activity,  NMFS,  after 
consultation  with  the  Director  of  the 
State  of  North  Carolina  Division  of 
Marine  Fisheries  may  impose  additional 
sea  turtle  and  even  more  stringent  sea 
turtle  conservation  measures  including 
the  use  of  NMFS  approved  TEDs  and 
partial  or  full  area  closures. 

NMFS  may  require  the  use  of  TEDs  if 
necessary  to  prevent  the  summer 
flounder  fishery  from  jeopardizing  the 
continued  existence  of  any  species 
listed  under  the  ESA.  NMFS  will  specify 
the  type  or  types  of  TEDs  that  are 
required.  This  conservation  measure 
may  apply  to  certain  areas  or  during 
certain  times  of  the  year.  NMFS  will 
consult  with  the  Director  of  the  State  of 
North  Carolina  Division  of  Marine 
Fisheries  before  requiring  the  use  of 
TEDs. 

NMFS  will  close  portions  or  all  of  the 
Federal  water  summer  flounder  fishery 
if  it  ran  no  longer  ensure  that  the  fishery 
is  unlikely  to  jeopardize  the  continued 
existence  of  any  species  listed  under  the 
ESA.  A  closure  may  prohibit  all  fishing 
operations,  may  prohibit  the  use  of 
certain  gear,  may  require  that  gear  be 


stowed,  or  may  impose  similar  types  of 
restrictions  on  fishing  activities.  In 
making  closure  decisions.  NMFS  will 
utilize  data  on  actual  turtle  mortalities 
and  projections  of  turtle  mortality  by 
NMFS'  monitoring  and  assessment 
program.  NMFS  will  consult  with  the 
Director  of  the  State  of  North  Carolina 
Division  of  Marine  Fisheries  before 
instituting  a  closure. 

NMFS  may  re-open  the  summer 
flounder  fishery  if  projections  of  NMFS' 
sea  turtle  monitoring  program  indicate 
that  continued  operation  of  the  summer 
flounder  fishery  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  listed  under  the  ESA  as  a 
result  of  changed  conditions  or  if 
additional  sea  turtle  conservation 
measures  required  by  NMFS  are 
implemented.  NMFS  will  consult  with 
the  Director  of  the  State  of  North 
Carolina  Division  of  Marine  Fisheries 
before  instituting  a  re-opening. 

Conservation  measures  imposed  by 
the  framework  procedure  will  be 
announced  by  notice  in  the  Federal 
Register.  In  addition,  any  closure  notice 
will  be  announced  on  channel  16  of  the 
marine  VHF  radio,  and  NMFS  will 
attempt  to  provide  as  much  advance 
notice  as  possible,  consistent  with  the 
requirements  of  the  ESA. 

NMFS  is  considering  publishing  under 
the  ESA  a  proposed  rule  that  would 
impose  permanent  sea  turtle 
conservation  measures  on  the  Federal 
and  state  waters  summer  flounder 
fishery  on  a  permanent  basis.  If  the 
proposed  rule  is  published,  public 
comment  will  be  invited. 
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Classincation 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  The  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB),  with  an  explanation  of  why  it  is 
not  practicable  to  follow  the  regular 
procedures  of  that  order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

Section  625.4(m)  of  this  rule  involves  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  This  requirement  has  been 
approved  by  OMB  under  Control 
Number  0648-0202. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism    " 
assessment  under  Executive  Order 
12612. 

NMFS  prepared  an  environmental 
assessment  (EA)  for  this  action  and 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  (see  AOORESSES). 

NMFS  conducted  a  consultation  under 
section  7  of  the  ESA  and  prepared  a 
biological  opinion  concerning  the 
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original  FMP.  More  recently,  in  response 
to  new  information,  NMFS  reinitiated  a 
consultation  under  section  7  of  the  ESA 
and  prepared  a  biological  opinion  on  the 
impacts  of  the  summer  flounder  fishery 
on  threatened  and  endangered  species. 
This  opinion  concluded  that  the  Fishery 
may  jeopardize  the  Kemp's  ridley  sea 
turtle,  and  certain  reasonable  and 
prudent  alternatives  were  suggested. 
This  action  is  consistent  with  those 
suggestions.  Copies  of  these  opinions 
are  available  (see  AOOR£SSCS). 

This  rule  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  programs 
ol  the  affected  Atlantic  coastal  states. 
This  determination  has  been  submitted 
for  review  by  the  appropriate  state 
agencies  of  Maine.  New  Hampshire. 
Massachusetts,  Rhode  Island. 
Connecticut.  New  York,  New  Jersey, 
Delaw3.-e.  Maryland,  Virginia, 
Pennsylvania,  and  North  Carolina  under 
section  307  of  the  Coastal  Zone 
Management  Act. 

The  Secretary  finds  for  good  cause, 
that  the  reasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  also 
make  it  impracticable  and  contrary  to 
the  public  interest  to  provide  notice  and 
opportunity  for  comment,  or  to  delay  for 
30  days  the  effective  date  of  these 
emergency  regulations  under  the 
provisions  of  sections  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 
Failure  to  implement  emergency 
measures  would  allow  discard  mortality 
in  a  severely  stressed  fishery  to 
continue,  jeopardizing  the  viability  of 
the  summer  flounder  resource  and 
Council  and  ASMFC  plans  to  protect  it. 
In  addition,  failure  to  implement 
emergency  measures  would  allow  the 
continuance  of  fishing  operations  that 
threaten  to  jeopardize  the  continued 
existence  of  endangered  sea  turtles, 
especially  the  highly  endangered  Kemp's 
ridley  sea  turtle. 

List  of  Subjects  in  SO  CFR  Part  625 

Endangered  species.  Fish.  Fisheries, 
Turtles,  Vessel  permits  and  fees. 

Dated:  December  2. 1991 
Michael  F.  TUlman. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  625  is  amended  as  follows: 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows. 

Authority:  l6  U.S.C.  1801  et  seq. 


2.  A  new  paragraph  (m)  is  added  to 
S  625.4  to  read  as  follows: 

§  6M.4    V«M«4  permits  and  feet. 

*  *  •  4 

(m)  Exemption  permits.  Owners  or 
operators  of  vessels  seeking  an 
exemption  from  the  minimum  mesh-size 
requirement  under  the  provisions  of 
§  625.24(a)  must  apply  to  the  Regional 
Director.  Only  those  owners  or 
operators  issued  a  permit  specified 
under  paragraph  (a)  of  this  section  may 
apply.  Applicants  need  only  supply  their 
name,  address,  and  permit  number,  sign 
the  application,  and  mark  "Exemption 
Permit  Request"  on  the  top  to  be 
considered  for  an  exemption.  A  permit 
issued  under  this  paragraph  does  not 
satisfy  the  requirements  for  a  permit 
specified  under  paragraph  (a)  of  this 
section  or  vice  versa  but  the  provisions 
of  paragraphs  (d)  through  (1)  of  this 
section  apply  to  an  exemption  permit. 
The  Regional  Director  may  specify  any 
terms  of  the  exemption  permit,  including 
the  periods  during  which  it  may  be 
surrendered,  by  publication  of  a  notice 
in  the  Federal  Re^ster. 

3.  The  heading  of  §  625.5  is  revised, 
and  the  text  is  added  to  read  as  follows: 

§  62S.5    ObMTvar  program. 

(a)  Request  to  take  observer.  The 
Regional  Director  may  request  a  fishing 
vessel  issued  a  permit  under  §  625.4  to 
take  on  board  an  observer  to 
accompany  the  vessel  on  all  fishing  trips 
conducted  during  the  period  specified  in 
the  request.  If  requested  by  the  Regional 
Director  to  take  an  observer,  a  vessel 
may  not  engage  in  any  Bshing 
operations  for  summer  flounder  unless 
an  observer  is  on  board  or  unless  the 
observer  requirement  is  waived. 

(b)  Responsibility  for  observer 
placement.  If  requested  by  the  Regional 
Director  to  take  an  observer,  it  is  the 
responsibility  of  the  vessel  owner  to 
arrange  for  and  facilitate  observer 
placement.  Upon  48-hours  notice,  the 
Regional  Director  will  provide 
information  concerning  observer 
availability  and  placement. 

(c)  Waiver.  The  Regional  Director 
may  waive  the  observer  requirement 
based  on  a  finding  that  the  facilities  for 
housing  the  observer  or  for  carrying  out 
observer  functions  are  so  inadequate  or 
unsafe  that  the  health  or  safety  of  the 
observer  or  the  safe  operation  of  the 
vessel  would  be  jeopardized. 

(d)  Observer  functions.  If  requested 
by  the  Regional  Director  to  take  an 
observer,  the  vessel  owner,  vessel 
operator,  and  crew  must  cooperate  with 
the  observer  in  the  performance  of  the 
observer's  duties,  including: 


(1)  Notifying  the  observer  in  a  timely 
fashion  of  when  commercial  fishing 
operations  are  to  begin  and  end; 

(2)  Allowing  for  the  embarking  and 
debarking  of  the  observer,  as  specified 
by  the  Regional  Director,  ensuring  that 
transfers  of  observers  at  sea  are 
accomplished  in  a  safe  manner,  via 
small  boat  or  raft,  during  daylight  hours 
as  weather  and  sea  conditions  allow, 
and  with  the  agreement  of  the  observer 
involved: 

(3)  Providing  adequate 
accommodations  and  food; 

(4)  Allowing  the  observer  access  to  all 
areas  of  the  vessel  necessary  to  conduct 
observer  duties: 

(5)  Allowing  the  observer  access  to 
communications  and  navigation 
equipment  and  personnel  as  necessary 
to  perform  observer  duties; 

(6)  Providing  true  vessel  locations,  by 
latitude  and  longitude  or  loran 
coordinates,  as  requested  by  the 
observer 

(7)  Notifying  the  observer  of  any  sea 
turtles,  marine  mammals,  summer 
flounder,  or  other  specimens  taken  by 
the  vessel,  as  requested  by  the  observer; 

(8)  Providing  the  observer  with  sea 
turtles,  marine  mammals,  summer 
flounder,  or  other  specimens  taken  by 
the  vessel,  as  requested  by  the  observer; 
and 

(9)  Providing  storage  for  biological 
specimens,  including  cold  storage  if 
available,  as  requested  by  the  observer. 
These  specimens  must  be  retained  on 
board  the  vessel,  as  instructed  by  the 
observer  or  until  retrieved  by  authorized 
personnel  of  the  National  Marine 
Fisheries  Service. 

4.  Section  625.7  is  amended  by 
suspending  existing  paragraphs  (a)  (1). 
(a)  (2).  (bj  (4),  and  (b)  (5),  and  adding 
new  paragraphs  (a)  (3)  through  (a)  (8) 
and  (b)  (6)  through  (b)  (9)  to  rend  as 
follows. 

§  625.7    Prohtt>ttk>ns. 

(a)  •   *   * 

(3)  Land  or  possess  any  summer 
flounder,  or  parts  thereof,  which  fail  to 
meet  the  minimum  fish  size  specified  in 
§  625.23; 

(4)  Fail  to  affix  and  maintain  markings 
as  required  by  §  625.6; 

(5)  Possess,  land  or  catch  100  or  more 
pounds  (45.36  kg)  of  summer  flounder 
unless  the  vessel  meets  the  minimum 
mesh  requirement  specified  in  §  625.24. 
or  unless  otherwise  exempted; 

(6)  Use  or  possess  on  board  nets  or 
netting  in  violation  of  the  minimum 
mesh  size  requirement  or  other  gear 
requirements  specified  in  §  625.24; 

(7)  Fish  for  summer  flounder  south  or 
west,  as  appropriate,  of  the  line 
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(1)  Notifying  the  observer  in  a  timely 
fashion  of  when  commercial  fishing 
operations  are  to  begin  and  end: 

(2)  Allowing  for  the  embarking  and 
debarking  of  the  observer,  as  specified 
by  the  Regional  Director,  ensuring  that 
transfers  of  observers  at  sea  are 
accomplished  in  a  safe  manner,  via 
small  boat  or  raft,  during  daylight  hours 
as  weather  and  sea  conditions  allow, 
and  with  the  agreement  of  the  observer 
involved; 

(3)  Providing  adequate 
accommodations  and  food: 

(4)  Allowing  the  observer  access  to  all 
areas  of  the  vessel  necessary  to  conduct 
observer  duties: 

(5)  Allowing  the  observer  access  to 
communications  and  navigation 
equipment  and  personnel  as  necessary 
to  perform  observer  duties: 

(6)  Providing  true  vessel  locations,  by 
latitude  and  longitude  or  loran 
coordinates,  as  requested  by  the 
observier 

(7)  Notifying  the  observer  of  any  sea 
turtles,  marine  mammals,  summer 
fiounder,  or  other  specimens  taken  by 
the  vessel,  as  requested  by  the  observer: 

(8)  Providing  the  observer  with  sea 
turtles,  marine  mammals,  summer 
flounder,  or  other  specimens  taken  by 
the  vessel,  as  requested  by  the  obser\er; 
and 

(9)  Providing  storage  for  biological 
specimens,  including  cold  storage  if 
available,  as  requested  by  the  observer. 
These  specimens  must  be  retained  on 
board  the  vessel,  as  instructed  by  the 
observer  or  until  retrieved  by  authorized 
personnel  of  the  National  Marine 
Fisheries  Service. 

4.  Section  625.7  is  amended  by 
suspending  existing  paragraphs  (a)  (1), 
(a)  (2),  (b)  (4).  and  (b)  (5).  and  adding 
new  paragraphs  (a)  (3)  through  (a)  (8) 
and  (b)  (6)  through  (b)  (9)  to  rend  as 
follows. 

§  625.7    Prohtt>ttk>n«. 

(a)  *   •   * 

(3)  Land  or  possess  any  summer 
flounder,  or  parts  thereof,  which  fail  to 
meet  the  minimum  fish  size  specified  in 
§  625.23: 

(4)  Fail  to  affix  and  maintain  markings 
as  required  by  §  625.6: 

(5)  Possess,  land  or  catch  100  or  more 
pounds  (45.36  kg)  of  summer  flounder 
unless  the  vessel  meets  the  minimum 
mesh  requirement  specified  in  §  625.24, 
or  unless  otherwise  exempted: 

(6)  Use  or  possess  on  board  nets  or 
netting  in  violation  of  the  minimum 
mesh  size  requirement  or  other  gear 
requirements  specified  in  §  625.24: 

(7)  Fish  for  summer  flounder  south  or 
west,  as  appropriate,  of  the  line 


specified  in  §  625.24(c)  if  an  exemption 
permit  is  in  effect  for  that  vessel  under 
S  625.4{m):  or 

(8)  Use  or  possess  on  board  other  nets 
or  netting  in  violation  of  the  minimum 
mesh  size  requirement  specified  in 
S  625.24.  if  fishing  with  or  possessing  on 
board  a  fly  net  as  described  in 
§  625.24(a)(l)(ii). 

(b)  *  *  • 

(6)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  of  this  part: 

(7)  Fail  to  report  to  the  Regional 
Director  within  30  days  any  change  in 
the  information  contained  in  the  permit 
application  for  a  vessel: 

(8)  Fail  to  comply  with  the  observer 
program  requirements  specified  under 
8  625.5:  or 

(9)  Fail  to  comply  with  any  sea  turtle 
conservation  measure  specified  in 

§  625.26. 


I       5.  The  text  of  reserved  S  825.24  is 
I    added  to  read  as  follows: 

§  62S.24    Gaar  Restrtcttons. 

(a)  Owners  and  operators  of  vessels 
issued  a  permit  under  S  625.4  that 
possess,  land,  or  catch  100  or  more 
pounds  (45.36  kg)  of  summer  flounder 
per  trip,  must  fish  with  nets  that  meet 
.  the  requirements  specified  in  paragraph 
(b)  of  this  section. 

(1)  The  minimum  mesh-size 
requirement  does  not  apply  to: 

(i)  Exemption  permit  area. 

(A)  Owners  and  operators  of  vessels 
fishing  and  landing  east  or  north,  as 
appropriate,  of  a  line  that  follows  71°30' 
W.  longitude,  south  to  its  intersection 
with  Loran  C  99eO-Y-43750:  thence 
northeasteriy  along  Loran  C  9960- Y- 
43750  to  41°00.G'  N.  latitude,  70°49.5'  W. 
longitude,  thence  easterly  to  41°00.0'  N. 
latitude,  70°30.0'  W.  longitude,  thence 
southerly  to  40°50.0'  N.  latitude.  70°30.0' 
VV.  longitude,  thence  easterly  to  40'50.0' 
N.  latitude,  69°40.0'  W.  longitude,  thence 
southerly  to  40°33.5'  N.  latitude,  69°40.0' 
W.  longitude,  thence  southwesterly 
along  Loran  C  9960-Y-43500  to  40°28.5' 
N  latitude,  70°40.0'  W.  longitude,  thence 
northerly  to  40°40.5'  N.  latitude.  70'40.0' 
W.  longitude,  thence  southwesterly 
along  Loran  C  9960-Y^3600  to  40'30.0' 
N.  latitude,  72°00.0'  W.  longitude,  thence 
southeriy  to  40°17.8'  N.  latitude,  72^00.0' 
W.  longitude,  thence  southwesterly 
along  Loran  C  9960-Y-43500  to  40^15.5' 
N.  latitude.  72°.20.0'  W.  longitude,  thence 
southerly  along  72°20.0'  W.  longitude 
until  it  intersects  the  outer  boundary  of 
the  FEZ; 

(B)  And,  which  have  been  issued  an 
exemption  permit  under  §  625.4(m). 
Owners  and  operators  of  vessels  fishing 


with  an  exemption  permit  cannot  fish 
west  or  south,  as  appropriate,  of  the 
foregoing  line. 

(ii)  Exempted  gear.  Owners  and 
operators  of  vessels  fishing  with  a  two- 
seam  otter  trawl  fly  net  towed  at  a 
speed  of  3.5  knots  or  greater  and  with 
the  following  configuration,  provided 
that  no  other  nets  or  netting  with  mesh 
smaller  than  the  minimum  mesh-size 
requirement  specified  in  paragraph  (b) 
of  this  section  are  on  board: 

(A)  The  net  has  large  mesh  in  the 
wings  that  measure  8  inches  (20.32  cm) 
to  64  inches  (132.56  cm); 

(B)  The  first  body  section  (belly)  of  the 
net  has  35  or  more  meshes  that  are  at 
least  8  inches  (20.32  cm):  and 

(C)  The  mesh  decreases  in  size 
throughout  the  body  of  the  net  to  2 
inches  (5.08  cm)  towards  the  terminus  of 
the  net. 

(b)  The  minimum  mesh-size 
requirement  is  5^  inch  (13.97  cm) 
diamond  mesh  or  6  inch  (15.24  cm] 
square  mesh  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net.  Owners  and  operators  subject  to  the 
minimum  mesh-size  requirement  may 
not  have  nets  or  pieces  of  netting  on 
board  the  vessel  that  do  not  meet  the 
minimum  mesh-size  requirement. 

(c)  Mesh  sizes  are  measured  by  a 
wedge-shaped  gauge  having  a  taper  of  2 
cm  in  9  cm  and  a  thickness  of  2.3  mm 
inserted  into  the  meshes  under  a 
pressure  or  pull  of  5  kg.  The  mesh  size 
will  be  the  average  of  the  measurement 
of  any  series  of  20  consecutive  meshes. 
The  mesh  in  the  regulated  portion  of  the 
net  will  be  measured  at  least  five 
meshes  away  from  the  lacings,  running 
parallel  to  the  long  axis  of  the  net. 

(d)  A  fishing  vessel  shall  not  use  any 
device,  gear,  or  material,  including,  but 
not  limited  to  nets,  net  strengtheners, 
ropes,  lines,  or  chaffing  gear,  on  the  top 
of  the  regulated  portion  of  a  trawl  net: 
except  that  one  splitting  strap  and  one 
bull  rope  (if  present),  consisting  of  line 
or  rope  no  more  than  2  inches  (5.04  cm) 
in  diameter,  may  be  used  if  such 
splitting  strap  and/or  bull  rope  does  not 
constrict  in  any  manner  the  top  of  the 
regulated  portion  of  the  net.  "Top  of  the 
regulated  portion  of  the  net"  means  the 
50  percent  of  the  entire  regulated  portion 
of  the  net  that  (in  a  hypothetical 
situation)  would  not  be  in  contact  with 
the  ocean  bottom  during  a  tow  if  the 
regulated  portion  of  the  net  were  laid 
flat  on  the  ocean  floor.  For  the  purpose 
of  this  paragraph,  headropes  shall  not 
be  considered  part  of  the  top  of  the 
regulated  portion  of  a  trawl  net. 

6.  Section  625.26,  is  added  to  read  as 
follows:  ^ 


§625.26    Sm  turti*  coTMrvatlon. 

(a)  Sea  turtle  handling  and 
resuscitation.  The  sea  turtle  handling 
and  resuscitation  requirements  specified 
in  50  CFR  S  227.72(e)(1)  (i)  and  (ii)  apply 
with  respect  to  sea  turtles  incidentally 
taken  by  a  vessel  fishing  for  summer 
flounder. 

(b)  Sea  turtle  monitoring  and 
assessment  program.  (1)  The  Regional 
Director  will  establish  a  monitoring  and 
assessment  program,  in  cooperation 
with  the  State  of  North  Carolina,  to 
measure  the  incidental  take  of  sea 
turtles  in  the  summer  flounder  fishery, 
monitor  compliance  with  required 
conservation  measures  by  trawlers,  and 
predict  interactions  between  the  fishery 
and  sea  turtles  to  prevent  turtle 
mortalities. 

(2)  A  scientifically  designed,  observer- 
based  monitoring  program  will  be  used 
to  gather  scientific  data  measuring  the 
incidental  take  of  turtles  by  trawlers  in 
the  summer  flounder  fishery  and  to 
report  turtle  distribution  and  abundance. 

(3)  A  cooperative  sea  turtle 
monitoring  and  assessment  program 
utilizing  a  variety  of  information, 
including  aerial  and  vessel  surveys:  on- 
board observers:  individually  tagged 
turtles:  physical  parameters,  such  as  sea 
surface  temperatures,  and  reports  from 
the  sea  turtle  stranding  network;  and 
other  relevant  and  reliable  information, 
will  assess  and  predict  turtle 
distribution,  abundance,  movement 
patterns  and  timing  to  provide 
information  to  the  National  Marine 
Fisheries  Service  (NMFS)  to  prevent 
turtle  mortality  caused  by  the  summer 
flounder  fishery. 

(c)  Restricted  tow  times.  (1)  A  vessel 
that  is  engaged  in  summer  flounder 
fishing  operations  and  is  utilizing  trawl 
gear  must  restrict  tows  to  75  minutes. 
This  requirement  applies  to  vessels 
within  the  EEZ  bounded  on  the  north  by 
a  line  along  37°  05'  N.  latitude,  bounded 
on  the  south  by  a  line  along  33°  35'  N. 
latitude,  and  bounded  on  the  east  by  a 
line  7  nautical  miles  from  the  shoreward 
boundary  of  the  EEZ.  Tow  times  are 
measured  from  the  time  trawl  doors 
enter  the  water  until  they  are  removed 
from  the  water. 

(2)  The  Regional  Director  may 
implement  revisions  to  the  tow-time 
requirement,  after  consultation  with  the 
Director  of  the  State  of  North  Carolina 
Division  of  Marine  Fisheries,  by 
publishing  a  notice  in  the  Federal 
Register.  The  Regional  Director  may 
impose  additional  conditions  in  order  to 
ensure  compliance  with  the  restricted 
fow-time  requirement,  such  as 
conditions  for  synchronized  tow  times 
or  additional  observer  coverage.  The 
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Regional  Director  may  impose  more 
restrictive  tow-time  requirements  if  he 
determines  such  action  is  necessary  to 
adequately  protect  sea  turtles.  The 
Regional  Director  may  eliminate  or 
provide  less  restrictive  tow-time 
requirements  if  existing  requirements 
are  not  needed  to  protect  sea  turtles 
adequately  and  if  the  action  would 
benefit  the  fishery.  Revisions  to  tow- 
time  restrictions  may  include  alterations 
to  the  duration  of  the  tow-time 
requirement,  changes  to  the  geographic 
area  where  or  the  time  when  the 
requirement  is  applicable,  changes  to 
the  type  of  vessels  to  which  the 
requirement  applies,  or  changes  to  the 
boundaries  where  compliance  with  the 
measures  is  required. 

(d)  Closure  of  the  fishery.  The 
Regional  Director  may  close  the  summer 
flounder  fishery  in  Federal  waters,  or 
any  part  thereof,  after  consultation  with 
the  Director  of  the  State  of  North 
Carolina  Division  of  Marine  Fisheries, 
by  publishing  a  notice  in  the  Federal 
Register.  The  Regional  Director  shall 
take  such  action  if  he  determines  a 
closure  is  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
any  species  listed  under  the  Endangered 
Species  Act  (ESA).  The  determination  of 
the  impact  on  sea  turtles  must  be  based 
on  turtle  mortalities  and  projections  of 
turtle  mortality  by  the  NMFS  monitoring 
and  assessment  program.  A  closure  will 
be  applicable  to  those  areas  specified  in 
the  notice  and  for  the  period  specified  in 
the  notice.  The  Regional  Director  will 
attempt  to  provide  as  much  advance 
notice  as  possible  consistent  with  the 
requirements  of  the  ESA  and  will  have 
the  closure  announced  on  channel  16  of 
the  marine  VHF  radio.  A  closure  may 
prohibit  all  fishing  operations,  may 
prohibit  the  use  of  certain  gear,  may 
require  that  gear  be  stowed,  or  may 


impose  similar  types  of  restrictions  on 
fishing  activities.  The  prohibitions  and 
restrictions  will  be  specified  in  the 
notice. 

(e)  Re-opening  of  the  fishery.  (1)  The 
Regional  Director  may  re-open  the 
summer  flounder  fishery  in  Federal 
waters,  or  any  part  thereof,  after 
consultation  with  the  Director  of  the 
State  of  North  Carolina  Division  of 
Marine  Fisheries,  by  publishing  a  notice 
in  the  Federal  Register.  The  Regional 
Director  may  re-open  the  summer 
flounder  fishery  in  Federal  waters,  or 
any  part  thereof,  if  additional  sea  turtle 
conservation  measures  are  implemented 
and  if  projections  of  NMFSs  sea  turtle 
monitoring  program  indicate  that  such 
measures  will  ensure  that  continued 
operation  of  the  summer  flounder 
fishery  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
listed  under  the  ESA. 

(2)  The  Regional  Director  may  re-open 
the  summer  flounder  fishery  in  Federal 
waters,  or  any  part  thereof,  if  the  sea 
turtle  monitoring  program  indicates 
changed  conditions  and  if  projections  of 
the  sea  turtle  monitoring  program 
indicates  that  NMFS  can  ensure  that 
continued  operation  of  the  summer 
flounder  fishery  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  listed  under  the  ESA. 

(f)  Additional  sea  turtle  conservation 
measures.  (1)  The  Regional  Director  may 
impose  additional  sea  turtle 
conservation  measures  in  Federal 
waters,  after  consultation  with  the 
Director  of  the  State  of  North  Carolina 
Division  of  Marine  Fisheries,  by 
publishing  a  notice  in  the  Federal 
Register.  The  Regional  Director  shall 
take  such  action  if  he  determines  a 
closure  is  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
any  species  listed  under  the  ESA  or  if 


such  action  would  allow  re-opening  of 
the  summer  flounder  fishery  in  Federal 
waters.  The  determination  of  the  impact 
on  sea  turtles  must  be  based  on  turtle 
mortalities  and  projections  of  turtle 
mortality  by  the  NMFSs  monitoring  and 
assessment  program. 

(2)  Additional  conservation  measures 
may  require  the  use  of  a  turtle  excluder 
device  (TED).  The  type  or  types  of  TEDs 
that  are  required  will  be  specified  in  the 
notice.  The  requirement  to  use  TEDs 
may  apply  to  certain  areas  or  during 
certain  times  of  the  year  as  specified  in 
the  notice. 

(3)  Additional  conservation  measures 
may  require  observers  on  all  or  a  certain 
portion  of  the  vessels  engaged  in  fishing 
for  summer  flounder  to  gather  data  on 
incidental  capture  of  sea  turtles  and  to 
monitor  compliance  with  required 
conservation  measures.  This 
requirement  may  apply  to  certain  types 
of  vessels,  certain  areas,  or  during 
certain  times  of  the  year. 

(g)  Experimental  projects. 
Notwithstanding  paragraphs  (a)  to  (f)  of 
this  section,  the  Regional  Director  may 
authorize  summer  flounder  fishing,  as  a 
part  of  experimental  projects  to  measure 
turtle  capture  rates,  to  monitor  turtle 
abundance,  to  test  alternative  gear  or 
equipment,  or  for  other  research 
purposes.. Research  must  be  approved 
by  the  Regional  Director,  and  it  must  not 
jeopardize  the  continued  existence  of 
any  species  listed  under  the  ESA.  The 
Regional  Director  will  impose  such 
conditions  as  he  determines  necessary 
to  ensure  adequate  turtle  protection 
during  experimental  projects.  Individual 
authorizations  may  be  issued  in  writing. 
Authorizations  applying  to  multiple 
vessels  will  be  published  in  a  notice  in 
the  Federal  Register. 
(FR  Doc.  91-29179  Filed  12-2-91:  2:23  pm| 
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such  action  would  allow  re-opening  of 
the  summer  flounder  fishery  in  Federal 
waters.  The  determination  of  the  impact 
on  sea  turtles  must  be  based  on  turtle 
mortalities  and  projections  of  turtle 
mortality  by  the  NMFS's  monitoring  and 
assessment  program. 

(2)  Additional  conservation  measures 
may  require  the  use  of  a  turtle  excluder 
device  (TED).  The  type  or  types  of  TEDs 
that  are  required  will  be  specified  in  the 
notice.  The  requirement  to  use  TEDs 
may  apply  to  certain  areas  or  during 
certain  times  of  the  year  as  specified  in 
the  notice. 

(3)  Additional  conservation  measures 
may  require  observers  on  all  or  a  certain 
portion  of  the  vessels  engaged  in  fishing 
for  summer  flounder  to  gather  data  on 
incidental  capture  of  sea  turtles  and  to 
monitor  compliance  with  required 
conservation  measures.  This 
requirement  may  apply  to  certain  types 
of  vessels,  certain  areas,  or  during 
certain  times  of  the  year. 

(g)  Experimental  projects. 
Notwithstanding  paragraphs  (a)  to  (f)  of 
this  section,  the  Regional  Director  may 
authorize  summer  flounder  fishing,  as  a 
part  of  experimental  projects  to  measure 
turtle  capture  rates,  to  monitor  turtle 
abundance,  to  test  alternative  gear  or 
equipment,  or  for  other  research 
purposes..  Research  must  be  approved 
by  the  Regional  Director,  and  it  must  not 
jeopardize  the  continued  existence  of 
any  species  listed  under  the  ESA.  The 
Regional  Director  will  impose  such 
conditions  as  he  determines  necessary 
to  ensure  adequate  turtle  protection 
during  experimental  projects.  Individual 
authorizations  may  be  issued  in  writing. 
Authorizations  applying  to  multiple 
vessels  will  be  published  in  a  notice  in 
the  Federal  Register. 
(FR  Doc.  91-29179  Filed  12-2-91:  2:23  pm| 

■ILUNO  CODC  3S10-22-M 


Proposed  Rules 


Federal  Register 

VoL  Sa  No.  234 

Thursday.  December  5.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the 
proposed  issuance  of  rules  and 
regiiations.  T^1e  purpose  of  tfiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in   tt)e  rule 
making  prior  to  ttie  adoptusn  of  ttie  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Anintal  and  Plant  Heaitti  Inspection 
Service 

9  CFR  Part  91 

[Docket  No.  91-122] 

Ports  Designated  for  Exportation  of 
Animals,  Kansas  City,  MO 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by  adding 
Kansas  City.  Nfissouri.  to  the  list  of  ports 
designated  as  ports  of  embarkation. 
Also,  we  propose  to  add  the  KCI 
Multipurpose  Export  Facility  as  the 
export  inspection  facility  for  that  port. 
The  effect  of  this  action  would  be  to  add 
a  port  through  which  animals  may  be 
exported.  We  believe  thai  this  facility 
meets  the  requirements  of  the 
regulations  for  inclusion  in  the  list  of     , 
export  inspection  facilities. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  6, 1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.APHIS.  USDA,  room  804,  Federal 
B&ilding,  65*35  Beicrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-122.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  RiRTMER  INTORMATION  CONTACT: 
Dr.  Michael  David,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS.  APHIS,  USDA.  room  761. 
Federal  Building,  8505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-0383. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  9  CFR  Part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation  '  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  We  propose  to  amend  §  91.14  by 
adding  Kansas  City.  Missouri,  to  the  list 
of  ports  designated  as  ports  of 
embarkation  and  by  adding  the  KCI 
Multipurpose  Export  Facility  as  the 
export  inspection  facility  for  that  port. 
With  certain  exceptions,  all  animais 
exported  are  required  to  be  exported 
through  ports  designated  as  ports  of 
embarkahon. 

To  receive  approval  as  a  port  of 
embarkation,  a  port  must  have  export 
inspection  facilities  available  for 
inspecting,  holding,  feeding,  and 
watering  animals  prior  to  exportation  in 
order  to  ensure  that  the  animals  meet 
certain  requirements  specified  in  the 
regulations.  The  regulations  provide  that 
approval  of  each  export  inspection 
facility  shall  be  based  on  compliance 
with  specified  standards  in  S  91.14(c) 
concerning  materials,  size,  inspection 
implements,  cleaning  and  disinfecticfn, 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  facihties. 

We  believe  that  the  KCI  Multipurpose 
Export  Facility  located  at  P.O.  Box  630, 
Jefferson  City.  MO  65102.  (314)  751-4338, 
meets  the  requirements  of  §  91.14(c). 
Therefore,  we  propose  to  add  Kansas 
City.  Missouri,  to  the  list  of  ports 
designated  as  ports  of  embarkation. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rale  in 
conformance  with  Executive  Order 
12291,  and  we  have  detettrined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million: 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  would 
impact  exporters  who  choose  to  use  the 
Kansas  City  export  facility.  About  5  to 
10  exporters  from  Iowa.  Kansas. 
Nebraska,  and  Oklahoma  have 
expressed  an  interest  in  using  the 
Kansas  City  facility  for  shipping 
livestock  to  Southeast  Asia  and  the 
Pacific  Rim  for  slaughter  and  breeding. 
The  nearest  approved  export  facilities  to 
such  exporters  are  located  in  Chicago, 
Illinois,  and  Houston.  Texas.  The 
Missouri  Swine  Export  Federation,  with 
a  35-exporler  membership,  also  desires 
tQ  use  the  facility  as  a  collection  point. 
Additionally,  exporters  from  Canada 
have  expressed  an  interest  in  using  the 
facility  for  resting  livestock  before 
shipping  to  Mexico.  None  of  these 
exporters  are  considered  to  be  small 
businesses.  This  proposed  rule  would 
benefit  these  exporters  by  providing 
them  the  opportunity  to  ensure  timely 
export  of  livestock  with  a  possible 
savings  in  shipping  costs. 

All  livestock  in  the  Kansas  City. 
Missouri,  area  is  moved  by  truck.  We 
believe  that  these  small-  to  medium- 
sized  carriers  will  not  be  adversely 
affected  by  this  proposal,  because  they 
will  be  used  for  transporting  animais  to 
the  KCI  facility.  We  are  unaware  of  any 
other  small  entities  that  would  be 
affected  by  this  proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  Diseases,  Animal  welfare. 
Exports,  Humane  animal  handling. 
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Livestock  and  livestock  products. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  91  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  105. 112. 113, 114a,  120, 
121,  134b,  134f,  612,  613,  614.  618:  46  U.S.C. 
466a,  466b:  49  U.S.C.  1509(d);  7  CFR  2.17.  2.51, 
and  371.2(d). 

2.  Section  91,14  would  be  amended  by 
redesignating  paragraphs  (a)(8)  through 
(a)(15)  as  paragraphs  (a)(9)  through 
(a)(16)  and  by  adding  a  new  paragraph 
(a)(8)  to  read  as  follows: 

§91.14    Ports  of  embarlution  and  export 
inspection  facilities. 

(a)  •  •  • 

(8)  Missouri. 

(i)  Kansas  City--airport  only. 

(A)  KCI  Multipurpose  Export  Facility, 
Department  of  Agriculture.  State  of 
Missouri.  P.O.  Box  630.  Jefferson  City, 
MO  65102.  (314)  751-4338. 
•         ft         •         •         • 

Done  in  Washington,  DC.  this  29th  day  of 
November.  1991. 

Robert  Melland. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  91-29183  Filed  12-4-91;  8:45  am] 
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9  CFR  Part  92 

[Docket  No.  91-1621 

Importation  of  Ostriches  and  Other 
Ratites 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

summary:  We  are  proposing  to  make 
additional  quarantine  space  available 
for  ostriches  and  other  ratites  imported 
into  the  United  States,  Our  proposal 
would  allow  shipments  of  up  to  100 
ostriches  and  other  ratites  to  be 
imported  through  the  port  of  Miami. 
Florida,  for  quarantine  at  the  Miami 
Animal  Import  Center  (MAIC)  in  Miami, 
Florida.  This  action  appears  warranted 
in  light  of  the  heavier  than  expected 
demand  for  quarantine  space  for  ratites 
since  August  12. 1991.  when  a  final  rule 
became  effective  allowing  ratites  to  be 
imported  into  the  United  States  for  the 
first  time  in  2  years.  Opening  the  MAIC 
for  ratites  would  reduce  the  waiting  time 
for  quarantine  space  for  these  birds. 
Additionally,  it  could  reduce  the  costs 


and  shipping  time  involved  in  importing 
rheas  from  South  America. 
dates:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  20. 1991. 
ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  slate  that 
your  comments  refer  to  Docket  No.  91- 
162.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Keith  Hand.  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS.  USDA.  room  768. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-8590. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  final  rule  published  in  the  Federal 
Register  on  July  12. 1991  (56  FR  31856- 
31868,  Docket  No,  90-147),  we  amended 
the  regulations  in  9  CFR  part  92  to  allow 
flightless  birds  known  as  ratites 
(cassowaries,  emus,  kiwis,  ostriches, 
and  rheas),  and  hatching  eggs  of  ratites. 
to  be  imported  into  the  United  States. 
The  rule  became  effective  on  August  12. 
1991.  Except  with  respect  to  certain 
ostrich  chicks,  the  importation  of  ratites 
had  been  prohibited  since  August  15. 
1989,  to  prevent  the  introduction  and 
dissemination  of  ectoparasites  that 
could  spread  heartwater  and  East  Coast 
fever,  exotic  and  highly  morbid  diseases 
of  livestock. 

The  final  rule  allowed  the  importation 
of  ratites  to  resume  under  conditions 
intended  to  prevent  the  introduction  of 
communicable  diseases  that  could  be 
transmitted  to  livestock  and  poultry  by 
ectoparasites  and  other  agents.  The  final 
rule  requires,  among  other  things,  that 
ratites  imported  into  the  United  States 
be  quarantined  upon  arrival  in  the 
United  States  at  certain  quarantine 
facilities  operated  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  Ostriches  must  be  quarantined 
at  the  New  York  Animal  Import  Center 
(NYAIC)  in  Newburgh,  NY.  Ratites  other 
than  ostriches  must  be  quarantined 
either  at  the  NYAIC  or  at  the  APHIS 
quarantine  facility  in  Honolulu.  HI. 

In  just  the  first  two  weeks  after  the 
final  rule  became  effective,  importers 
requested  considerably  more  quarantine 
space  for  ostriches  than  was  available 
at  the  NYAIC.  To  better  accommodate 


importers,  we  are  proposing  to  allow 
ostriches  and  other  ratites  to  be 
imported  through  the  port  of  Miami. 
Florida,  for  quarantine  at  the  Miami 
Animal  Import  Center  (MAIC)  in  Miami. 
Florida.  The  MAIC  is  currently  used 
primarily  for  horses,  but  each  of  its 
biosecure  stalls  could  be  used  to 
accommodate  about  25  ostrich  chicks. 
The  stalls  could  also  be  used  to  handle 
smaller  numbers  of  larger  ratites  that 
are  not  subject  to  the  height  and  weight 
restrictions  imposed  on  ostriches. 
We  propose  to  limit  the  size  of 
shipments  quarantined  at  the  MAIC  to 
100  ratites.  We  have  selected  100  as  the 
maximum  shipment  size  that  would  be 
quarantined  at  the  MAIC  in  an  effort  to 
accommodate  multiple  shipments. 
Opening  the  MAIC  for  shipments  of  this 
size  would  facilitate  the  importation  of 
small  lots.  This  action  also  would  ensure 
better  use  of  space  at  the  NYAIC.  where 
one  large  building  that  cannot  be 
subdivided  is  used  for  ratites.  whether 
the  shipment  is  10  birds  or  250.  Of  the  29 
applications  for  permits  to  import  ratites 
that  APHIS  had  received  at  the  NYAIC 
by  October  1,  all  but  the  first  size 
applications  and  two  others  were  for 
shipments  of  100  or  fewer  rallies.  The 
majority  of  requests  were  for  50  ostrich 
chicks. 

Allowing  ratites  to  be  quarantined  at 
the  MAIC  also  could  reduce  the  costs 
and  shipping  time  involved  in  importing 
rheas  from  South  America. 

We  will  ensure  that  personnel 
assigned  to  handle  ratites  at  the  MAIC 
receive  appropriate  instruction  and 
guidance  in  handling  and  treating  the 
ratites. 

Quarantine  space  for  ratites  would  be 
offered  to  importers  in  the  order  that 
permit  applications  are  received  by 
APHIS,  beginning  with  those 
applications  received  on  August  12, 
1991.  There  would  be  one  single  waiting 
list  for  quarantine  space  at  the  MAIC 
and  the  NYAIC,  Importers  who  prefer 
one  of  these  two  facilities  over  the  other, 
either  because  they  want  to  ship  more 
than  100  ratites  or  because  of  some 
other  reason,  could  remain  on  the 
waiting  list  until  quarantine  space 
becomes  available  at  the  quarantine 
facility  of  their  choice.  (A  separate 
waiting  list  would  continue  to  be 
maintained  for  quarantine  space  at  the 
Hawaii  Animal  Import  Center  (HAIC). 
For  reasons  explained  in  previous 
Federal  Register  documents  (the  final 
rule  cited  above  and  the  proposed  rule 
upon  which  it  was  based,  55  FR  21879- 
21883.  Docket  No.  89-210.  published 
May  30, 1990).  the  HAIC  would  continue 
to  be  limited  to  ratites  other  than 
ostriches.) 
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importers,  we  are  proposing  to  allow 
ostriches  and  other  ratites  to  be 
imported  through  the  port  of  Miami. 
Florida,  for  quarantine  at  the  Miami 
Animal  Import  Center  (MAIC)  in  Miami. 
Florida.  The  MAIC  is  currently  used 
primarily  for  horses,  but  each  of  its 
biosecure  stalls  could  be  used  to 
accommodate  about  25  ostrich  chicks. 
The  stalls  could  also  be  used  to  handle 
smaller  numbers  of  larger  ratites  that 
are  not  subject  to  the  height  and  weight 
restrictions  imposed  on  ostriches. 
We  propose  to  limit  the  size  of 
shipments  quarantined  at  the  MAIC  to 
100  ratites.  We  have  selected  100  as  the 
maximum  shipment  size  that  would  be 
quarantined  at  the  MAIC  in  an  effort  to 
accommodate  multiple  shipments. 
Opening  the  MAIC  for  shipments  of  this 
size  would  facilitate  the  importation  of 
small  lots.  This  action  also  would  ensure 
better  use  of  space  at  the  NYAIC.  where 
one  large  building  that  cannot  be 
subdivided  is  used  for  ratites.  whether 
the  shipment  is  10  birds  or  250.  Of  the  29 
applications  for  permits  to  import  ratites 
that  APHIS  had  received  at  the  NYAIC 
by  October  1.  all  but  the  first  size 
applications  and  two  others  were  for 
shipments  of  100  or  fewer  ratites.  The 
majority  of  requests  were  for  50  ostrich 
chicks. 

Allowing  ratites  to  be  quarantined  at 
the  MAIC  also  could  reduce  the  costs 
and  shipping  time  involved  in  importing 
rheas  from  South  America. 

We  will  ensure  that  personnel 
assigned  to  handle  ratites  at  the  MAIC 
receive  appropriate  instruction  and 
guidance  in  handling  and  treating  the 
ratites. 

Quarantine  space  for  ratites  would  be 
offered  to  importers  in  the  order  that 
permit  applications  are  received  by 
APHIS,  beginning  with  those 
applications  received  on  August  12. 
1991.  There  would  be  one  single  waiting 
list  for  quarantine  space  at  the  MAIC 
and  the  NYAIC.  Importers  who  prefer 
one  of  these  two  facilities  over  the  other, 
either  because  they  want  to  ship  more 
than  100  ratites  or  because  of  some 
other  reason,  could  remain  on  the 
waiting  list  until  quarantine  space 
becomes  available  at  the  quarantine 
facility  of  their  choice.  (A  separate 
waiting  list  would  continue  to  be 
maintained  for  quarantine  space  at  the 
Hawaii  Animal  Import  Center  (HAIC). 
For  reasons  explained  in  previous 
Federal  Register  documents  (the  fmal 
rule  cited  above  and  the  proposed  rule 
upon  which  it  was  based,  55  FR  21879- 
21883,  Docket  No.  89-210,  published 
May  30, 1990).  the  HAIC  would  continue 
to  be  limited  to  ratites  other  than 
ostriches.) 


Pesticide  Approval 

The  regulations  at  §  92.106(b)  state 
that  APHIS  will  use  an  Environmental 
Protection  Agency  (EPA)  registered  dust 
formulation  on  ratites  during  quarantine 
at  APHIS  facilities  in  the  United  States. 
The  EPA,  at  our  request,  gave  approval 
for  APHIS  to  use  5  percent  carbaryl, 
through  December  24, 1993,  as  the 
treatment  for  ectoparasites  on  ratites 
quarantined  at  the  APHIS  facilities  in 
Newburgh,  NY,  and  Honolulu,  HI.  (The 
EPA  approval  states  that  any  EPA- 
registered  dust  formulation  containing  5 
percent  carbarj'l  as  the  only  active 
ingredient  may  be  used  by  APHIS  in 
accordance  with  all  applicable 
directions,  restrictions,  and  precautions 
on  the  label.)  We  have  requested 
approval  from  the  EPA  to  use  this  same 
treatment  at  the  MAIC. 

Comment  Period 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
allowing  a  15-day  comment  period  on 
this  proposal.  The  comment  period 
would  allow  the  agency  to  promulgate 
and  implement  a  final  rule  on  an 
expedited  basis.  Prompt  implementation 
of  a  final  rule  would  facilitate  the 
importation  of  ratites  by  providing 
additional  quarantine  space.  The 
opening  of  additional  quarantine  space 
for  ostriches  and  other  ratites  at  the 
MAIC  would  significantly  reduce  the 
waiting  time  for  quarantine  space  for 
these  birds  and  make  better  use  of  space 
at  the  NYAIC.  Prompt  action  on  this 
rulemaking  also  would  provide  a  closer 
port  of  entry  for  rheas  from  South 
America. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  SlOO 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  August  12. 1991.  when  a  final 
rule  became  effective  allowing  ratites  to 


be  im.ported  into  the  United  States  of  the 
first  time  in  2  years,  importers  have 
requested  more  quarantine  space  for 
ratites  than  is  available  at  the  NYAIC  in 
Newburgh,  New  York,  which  is  currently 
the  only  quarantine  facility  handling 
ostriches.  It  was  anticipated  that 
approximately  2500  chicks  could  be 
imported  through  the  NYAIC  each  yean 
we  have  already  received  requests  for 
space  for  slightly  more  than  3000.  A 
higher  than  normal  volume  of  other 
animals  coming  through  the  facility  at 
this  time  has  prevented  us  from  making 
additional  space  available  at  the 
NYAIC. 

Making  the  MAIC  available  for 
shipments  of  100  ratites  or  fewer  would 
allow  us  to  accommodate  multiple 
shipments,  thereby  reducing  the  waiting 
time  for  quarantine  space  for  ostriches 
and  other  ratites.  This  action  would 
facilitate  the  importation  of  small  lots  of 
ratites,  as  well  as  ensure  better  use  of 
space  at  the  NYAIC,  where  one  large 
building  that  cannot  be  subdivided  is 
used  for  ratites,  whether  the  shipment  is 
10  birds  or  250. 

Of  the  29  applications  for  permits  to 
import  ratites  that  APHIS  had  received 
at  the  NYAIC  by  October  1,  all  but  the 
first  six  applications  and  two  others 
were  for  shipments  of  100  or  fewer 
ratites.  The  majority  of  requests  were 
for  50  ostrich  chicks.  We  believe  that 
these  applications  represent  most,  if  not 
all,  of  the  persons  currently  interested  in 
importing  ratites. 

Allowing  ratites  to  be  quarantined  at 
the  MAIC  also  could  reduce  the  costs 
and  shipping  time  involved  in  importing 
rheas  from  South  America. 

We  do  not  expect  that  making 
additional  quarantine  space  available 
for  ratites  would  lead  to  an  increase  in 
the  number  of  ratites  imported  info  the 
United  States.  The  s^vailability  for 
international  trade  of  ostrich  chicks  that 
meet  the  requirements  of  our  regulations 
for  importation  into  the  United  States  is 
limited,  and  would  not  be  increased  as  a 
result  of  this  proposed  rule. 
Additionally,  the  regulations  that 
became  effective  on  August  12  allow  the 
importation  of  ratite  hatching  eggs.  and. 
as  more  chicks  are  hatched 
domestically,  the  demand  for  imported 
ostrich  chicks  will  likely  decline.  The 
current  press  of  applications  to  import 
ratites  appears  to  be  an  initial  reaction 
to  the  removal  of  import  prohibitions, 
and  we  anticipate  that  applications,  or 
the  number  of  birds  requested  per 
application,  may  decline  over  the  next  6 
months. 

We  had  previously  anticipated  that 
there  would  be  domestic  price  decreases 
for  ratites  resulting  from  the  removal  of 


import  prohibitions.  The  addition  of  the 
MAIC  as  a  quarantine  facility  for  ratites 
is  not  expected  to  result  in  any  further 
impact  on  the  domestic  ratite  industry. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

Accordingly.  9  CFR  part  92  would  be 
amended  as  follows; 

PART  92-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622: 19  U.S.C.  1306;  21 
U.S.C.  102-105.  111.  134a.  134b.  134c.  134d. 
134f  find  135;  31  U.S.C.  9701;  7  CFR  2.17.  2.51. 
and  371.2(d). 

2.  In  §  92.103,  a  new  paragraph  (a)(4) 
would  be  added  to  read  as  follows: 

§  92.103  Import  permits  for  birds; '  snd 
reservation  fees  tor  space  at  quarantine 
facilities  maintained  by  APHIS. 

(a)  •  •  • 

(4)  Permit  applications  for  ratites.  (i) 
If  quarantine  space  for  ratites  is  desired 
at  either  the  New  York  Animal  Import 
Center  or  the  Miami  Animal  Import 
Center,  permit  applications  must  be 
submitted  to  the  New  York  Animal 
Import  Center,  USDA.  APHIS. 
Veterinary  Services,  200  Drury  Lane, 
Rock  Tavern,"  NY,  12575,  or  to  the  port 
veterinarian  in  charge  of  the  New  York 
Animal  Import  Center. 

(ii)  If  quarantine  space  for  ratites  is 
desired  at  the  Hawaii  Animal  Import 
Center,  permit  applications  must  be 
submitted  to  the  Hawaii  Animal  Import 


'  For  other  permit  requiremenU  for  birds.  Ihe 
regulations  issued  by  the  U.S.  Department  of  the 
Intel  ior  (parts  14  and  17.  title  SO.  Code  of  Federal 
Regulations)  should  be  consulted. 
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Center,  USDA,  APHIS.  Veterinary 
Services,  P.O.  Box  50001.  Honolulu.  HI. 
96850.  or  to  the  port  veterinarian  in 
charge  of  the  Hawaii  Animal  Import 
Center. 

(iii]  Quarantine  space  for  ratites  will 
be  offered  in  the  order  that  permit 
applications  are  or  have  been  received, 
beginning  with  those  permit  applications 
received  on  August  12. 1991. 
Reservations  for  quarantine  space  at  the 
Miami  Animal  Import  Center  will  be 
limited  to  a  maximum  of  100  ratites  per 
permit  apphcation.  There  will  be  a 
single  waibng  list  for  quarantine  space 
at  the  Miami  Animal  Import  Center  and 
the  New  York  Animal  Import  Center. 
Importers  who  prefer  one  of  these  two 
facilities  over  the  other  may  remain  on 
the  wailing  list  until  space  opens  up  at 
Lhe  facility  of  their  choice.  A  separate 
waiting  list  will  be  maintained  for  space 
at  the  Hawaii  Animal  Import  center. 
Ostriches  may  not  be  quarantined  at  the 
Hawaii  Animal  Import  Center. 
«        *        *        •        « 

3.  In  §  92.105,  paragraphs  (c)(1)  and 
(c)(2)  would  be  revised  to  read  as 
follows: 

§  92.105    Inspection  at  the  port  of  entry. 
•        •        *        •        * 

(c)  •  *  • 

(1)  Ostriches:  New  York,  NY;  Stewart 
Airport  Newburgh,  NY;  and  Miami.  FI« 

(2)  Ratites  other  than  ostriches:  New 
York.  NY;  Stewart  Airport.  Newburgh. 
NY;  Miami,  FL;  and  Honolulu.  Hi. 

4.  In  §  92.106.  paragraph  (b)(1).  the 
second  sentence  would  be  revised  to 
read  as  follows: 

§  92.106    Quarantine  requirements. 

•  «  •  *  • 

(b)  •  •  • 

(1)  *  *  *  Quarantine  shall  be  on  an 
"all-in.  all-out"  basis  at  the  New  York 
Animal  Import  Center  at  Newburgh.  NY. 
when  the  port  of  entry  is  either  New 
York.  NY.  or  Stewart  Airport, 
Newburgh,  NY;  the  Hawaii  Animal 
Import  Center  at  Honolulu.  HI,  when  the 
port  of  entry  is  Honolulu.  HI;  or  at  the 
Miami  Animal  Import  Center,  Miami.  FL, 
when  the  port  of  entry  is  Miami.  FL. 


Done  in  Washington.  DC.  this  29  day  of 
November  1991. 
Robert  Melland. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

ire  Doc.  91-29185  Filed  12-4-^;  8:45  am] 

BULMO  COOE  MIO-M-H 


DEPARTMEMT  OF  COMMERCE 

International  Trade  Administration 

19  CFR  Part  353 
(Docltet  Na  91 1 195-12951 

Antidumping  Duties 

ASENCY:  International  Trade 

Administration  (Import  Administration), 

Department  of  Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Department  of 
Commerce  (the  Department)  is 
considering  initiating  a  rulemaking 
proceeding  with  respect  to  the 
methodology  that  the  Department  uses 
in  ordering  the  collection  of  estimated 
antidumping  duties  and  the  assessment 
of  antidumping  duties.  The  overall 
objectives  of  this  rulemaking  proceeding 
would  be:  (1)  to  change  existing 
administrative  practice  to  simplify  and 
streamline  the  collection  of  estimated 
antidumping  duties  and  the  assessment 
of  antidumping  duties;  and  (2)  to  codify 
existing  administrative  practice,  to  the 
extent  that  such  codification  is 
consistent  with  the  first  objective. 
DATES:  The  Department  will  accept 
written  comments  until  February  3, 1992. 
ADDRESSES:  Send  comments  (five 
copies)  to  William  D.  Hunter,  Deputy 
Chief  Counsel  for  Import 
Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  20230.  Comments 
should  be  addressed:  Attention: 
Advanced  Notice  of  Proposed 
Rulemaking/Amendments  to 
Antidumping  Regulations  Regarding 
Collection  and  Assessment  Matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter,  (202)  377-4224. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Department  is  considering 
initiating  a  rulemaking  procedure  with 
respect  to  the  collection  and  assessment 
of  antidumping  duties.  The  overall 
objectives  of  this  rulemaking  proceeding 
would  be:  (1)  To  change  existing 
administrative  practice  in  order  to 
simplify  and  streamline  the 
Department's  collection  of  estimated 
antidumping  duties  and  the  assessment 
of  antidumping  duties;  and  (2)  to  codify 
existing  administrative  practice,  to  the 
extent  such  codification  is  consistent 
with  the  first  objective.  The  Department 
is  also  considering  codifying  a  recent 
change  in  practice  whereby  the 
Department  establishes  an  "all  other" 


rate  in  lieu  of  a  "new  shipper"  rate  to  be 
used  for  the  collection  of  estimated 
antidumping  duties  from  companies  thai 
have  not  received  individual  rates  in  p 
prior  investigation  or  administrative 
review. 

The  Department  believes  that 
rulemaking  in  these  areas  is  appropriate 
because  the  current  regulations  do  not 
address  these  actions,  notwithstanding 
the  significant  impact  that  the  prom.pt. 
accurate  collection  of  estimated 
antidumping  duties  and  assessments  has 
upon  the  effective  enforcement  of  the 
antidumping  duty  laws.  Accordingly,  the 
Department  is  considering  rulemaking  in 
the  following  areas:  (1)  The  collection  of 
estimated  antidumping  duties,  especially 
with  respect  to  the  collection  of  cash 
deposits  on  shipments  from  non- 
reviewed  companies;  (2)  the  assessment 
of  antidumping  duties  pertaining  to 
purchase  price  (PP)  transactions;  and  (J) 
the  assessment  of  antidumping  duties 
pertaining  to  exporter's  sales  price 
transactions  (ESP).  Each  of  these  areas 
is  discussed  in  detail  below. 

Collection  of  Cash  Deposits  on 
Shipments  From  Non-Reviewed 
Companies 

Recently,  the  Department  changed  its 
practice  with  respect  to  the  setting  of 
cash  deposit  rates  during  an 
administrative  review  for  firms  which 
never  have  been  investigated  or 
reviewed  and  which  are  not  related  to 
any  firms  with  individual  rates. 
Previously,  during  each  administrative 
review,  the  Department  had  assigned  a 
"new  shipper"  cash  deposit  rate  for  any 
unreviewed  firms  which  did  not  begin  to 
export  to  the  United  States  until  after 
the  last  day  of  the  review  period.  Due  to 
the  difficulties  that  Customs 
experienced  in  determining  when  a 
given  exporter's  first  shipment  occurred 
and,  in  turn,  in  determining  which  "new 
shipper"  rate  should  apply,  the 
Department  decided  to  discontinue  its 
practice  of  issuing  "new  shipper"  rates 
in  administrative  reviews.  In  lieu  of  a 
"new  shipper"  rate,  the  Department  now 
issues  an  updated  'all  other"  laie  based 
on  the  highest  rate  for  any  firm  in  the 
administrative  review  (whose  shipments 
to  the  United  States  were  reviewed), 
other  than  those  firms  receiving  a  rate 
based  entirely  on  best  information 
available. 

The  Department  notes  that  it  has  not 
changed  its  practice  with  respect  to 
calculating  the  "all  other"  rate  in  a  fair 
value  investigation.  Thus,  the 
Department  generally  continues  to  base 
its  "all  other"  rate  during  a  fair  value 
investigation  upon  the  weighted-average 
rale  of  all  firms  investigated  having 
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rate  in  lieu  of  a  "new  shipper"  rate  to  be 
used  for  the  collection  of  estimated 
antidumping  duties  from  companies  thai 
have  not  received  individual  rates  in  p 
prior  investigation  or  administrative 
review. 

The  Department  believes  that 
rulemaking  in  these  areas  is  appropriate 
because  the  current  regulations  do  not 
address  these  actions,  notwithstanding 
the  significant  impact  that  the  prompt, 
accurate  collection  of  estimated 
antidumping  duties  and  assessments  has 
upon  the  effective  enforcement  of  the 
antidumping  duty  laws.  Accordingly,  the 
Department  is  considering  rulemaking  in 
the  following  areas:  (1)  The  collection  of 
estimated  antidumping  duties,  especially 
with  respect  to  the  collection  of  cas^h 
deposits  on  shipments  from  non- 
reviewed  companies;  (2)  the  assessment 
of  antidumping  duties  pertaining  to 
purchase  price  (PP)  transactions;  and  (3) 
the  assessment  of  antidumping  duties 
pertaining  to  exporter's  sales  price 
transactions  (ESP).  Each  of  these  areas 
is  discussed  in  detail  below. 

Collection  of  Cash  Deposits  on 
Shipments  From  Non-Reviewed 
Companies 

Recently,  the  Department  changed  its 
practice  with  respect  to  the  setting  of 
cash  deposit  rates  during  an 
administrative  review  for  firms  which 
never  have  been  investigated  or 
reviewed  and  which  are  not  related  fo 
any  firms  with  individual  rates. 
Previously,  during  each  administrative 
review,  the  Department  had  assigned  a 
"new  shipper"  cash  deposit  rate  for  any 
unreviewed  firms  which  did  not  begin  to 
export  to  the  United  Slates  until  after 
the  last  day  of  the  review  period.  Due  to 
the  difficulties  that  Customs 
experienced  in  determining  when  a 
given  exporter's  first  shipment  occurred 
and.  in  turn,  in  determining  which  "new 
shipper"  rate  should  apply,  the 
Department  decided  to  discontinue  its 
practice  of  issuing  "new  shipper"  rates 
in  administrative  reviews.  In  lieu  of  a 
"new  shipper"  rate,  the  Department  now 
issues  an  updated  'all  other"  raie  based 
on  the  highest  rate  for  any  firm  in  the 
administrative  review  (whose  shipments 
to  the  United  States  were  reviewed), 
other  than  those  firms  receiving  a  rate 
based  entirely  on  best  information 
available. 

The  Department  notes  that  it  has  not 
changed  its  practice  with  respect  to 
calculating  the  "all  other"  rate  in  a  fair 
value  investigation.  Thus,  the 
Department  generally  continues  to  base 
its  "all  other"  rate  during  a  fair  value 
investigation  upon  the  weighted-average 
rate  of  all  firms  investigated  having 


rates  above  de  minimis.  The  Department 
believes  that  an  average  rate  is 
appropriate  in  a  fair  value  investigation 
because:  (1)  The  Department  is  only 
required  to  investigate  60  percent  of  the 
exports  during  the  period  of 
investigation;  (2)  the  Department  only 
calculates  an  estimated  dumping  duty 
during  an  investigation;  and  (3)  firms 
have  not  had  an  opportunity  to  change 
their  pricing  behavior  during  the  fair 
value  investigation. 

Assessment  of  Antidumping  Duties 

Before  discussing  the  Department's 
efforts  in  the  assessment  area,  it  is 
critical  fo  review  the  statutory  scheme 
that  governs  assessment.  While  the 
statute  is  silent  regarding  the 
methodology  that  the  Department 
should  use  in  issuing  assessment 
instructions,  it  clearly  requires  the 
Department  to  order  assessment  in  a 
prompt,  accurate  manner.  Thus,  any 
proposals  addressing  the  assessment  of 
antidumping  duties  should  take  these 
goals  into  account. 

Statutory  Scheme 

The  literal  language  of  the  statute 
might  appear  to  suggest  that  the 
Department  should  review  "entries"  of 
merchandise,  not  "sales"  of 
merchandise,  during  the  review  period 
as  the  Department  does  under  our 
current  system.  Alternatively,  the 
statute  might  be  viewed  as  suggesting 
that  the  Department  should  try  to  tie 
individual  entries  of  the  subject 
merchandise  to  their  corresponding 
sales  in  issuing  assessment  instructions 
to  Customs.  As  explained  further  below, 
however,  the  Department  does  not 
believe  that  Congress  could  have 
intended  that  the  Department  adopt 
such  an  interpretation  of  the  statute 
when  such  a  goal  is  unachievable  in 
most  ca&es.  and  where  such  an 
interpretation  would  hinder  the 
achievement  of  other  statutory  goals 
governing  review  and  assessments. 

Transactions  Subject  to  Review — 
Entries  vs.  Sales? 

Before  the  Department  can  develop  a 
simplified  approach  to  assessment,  the 
Department  needs  to  address  a  more 
fundamental  question  of  whether  the 
Department  should  be  reviewing 
"entries"  or  "sales"  during  an 
administrative  review.  The  answer  is 
not  straightforward,  as  demonstrated 
below. 

When  section  751(a)(2)  was  added  to 
the  Tariff  Act  of  1930  in  1979,  Congress 
provided  that  the  Department  shall 
determine: 

*  *  *  (A)  the  foreign  market  value  and 
United  Stales  price  of  each  entry  of 


merchandise  subject  to  the  antidumping  order 
and  included  within  that  determination,  and 

(B)  the  amount,  if  any,  by  which  the  foreign 
market  value  of  each  such  entry  exceeds  the 
U.S.  price  of  the  entry. 

'  *  *  and  that  determination  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  the  merchandise  included 
within  the  determination  and  for  deposits  of 
estimated  duties. 

19  U.S.C.  1675(a)(2)  (1979)  (emphasis 
supplied). 

Notwithstanding  the  reference  to 
review  and  assessment  of  "entries" 
pursuant  to  section  751,  Congress  also 
provided  that  the  Department  should 
analyze  "sales"  transactions  pursuant  to 
section  772  and  773  of  the  statute  in  the 
course  of  conducting  its  administrative 
reviews.  See  19  U.S.C.  1677a  (United 
States  Price);  1677b  (Foreign  Market 
Value).  Thus,  the  statute  provides  for 
the  review  of  both  "entries"  and  "sales", 
without  recognizing  that  the  two  terms 
are  not  synonomous  or  providing  a 
mechanism  for  linking  them.  Absent 
statutory  guidance,  the  Department  has 
had  to  develop  a  mechanism  to  make 
the  necessary  linkage  between  entries 
and  sales  in  issuing  its  assessment 
instructions. 

Furthermore,  while  the  Department 
has  been  quite  successful  in  obtaining 
the  relevant  entry  and  sales  data  needed 
to  link  sales  to  entries  in  a  PP  situation 
(where  sales  precede  entries),  very  few 
businesses  maintain  or  have  reason  to 
maintain  the  type  of  entry  and  inventory 
information  that  the  Department  would 
need  to  review  and  assess  duties  on  ESP 
transactions  purely  on  an  entry  basis  or 
to  make  an  exact  linkage  between 
entries  and  ESP  sales.  Where  an 
importer  normally  sells  from  inventory 
merchandise  which  is  fungible  or  at 
least  does  not  vary  in  characteristics 
from  entry  to  entry,  it  is  difficult,  if  not 
impossible,  to  identify  the  exact  invoice 
number  and  date  of  sale  to  an  unrelated 
party  corresponding  to  a  particular  prior 
entry.  Given  the  unique  circum.stances 
surrounding  ESP  sales  and  the  multitude 
of  data  that  companies  need  to  maintain 
in  the  ordinary  course  of  business,  the 
Department  does  not  believe  that  it 
should  penalize  companies  for  not 
retaining  information  that  correlates 
entries  to  later  resales.  Nor  does  the 
Department  believe  that  it  should 
require  the  enormous  amount  of 
recordkeeping  that  often  would  be 
necessary  to  link  individual  sales  to 
particular  entries. 

Moreover,  the  ESP  assessment 
situation  became  even  more 
complicated  when  Congress  passed  the 
Trade  &  Tariff  Act  of  1984,  providing  for 
reviews  upon  request  and  "automatic 
assessment"  in  the  absence  of  a  request. 


Prior  to  1984,  antidumping  reviews 
typically  covered  all  sales  made  during 
the  period  of  review.  Thus,  while  linkage 
between  entries  and  sales  was  still 
extremely  difficult,  the  Department 
consistently  reviewed  sales  from  period 
to  period  without  concern  for  the  fact 
that  entries  may  have  occurred  in  one 
period  with  the  resulting  sales  not 
occurring  until  the  next  review  period. 
Since  1984,  however,  when  no  review  is 
requested  under  section  751,  the 
Department  instructs  Customs  to  assess 
antidumping  duties  at  the  cash  deposit 
rate  for  ail  merchandise  entered  during 
the  review  period.  Thus,  where  parties 
do  not  request  reviews  every  year,  the 
Department  will  be  alternating  between 
reviewing  sales  in  one  year  (section  751 
review)  and  entries  (automatic 
assessment)  in  another  year  and  the 
potential  for  confusion  will  exist.' 

Accuracy 

While  the  statute  does  not  provide 
any  guidance  regarding  the  linkage 
between  entries  and  sales  for 
assessment  purposes,  it  clearly  directs 
the  Department  to  calculate,  and 
Customs  to  assess  duties  based  on, 
actual,  not  estimated,  antidumping 
duties  during  a  section  751 
administrative  review.  See  19  U.S.C. 
1673e;  1675  (1990).  Thus,  in  contrast  to 
an  antidumping  investigation,  the 
statute  requires  the  Department  to 
conduct  a  much  more  encompassing, 
detailed  analysis  of  the  transactions 
subject  to  review,  except  when  the 
Departm.ent  resorts  to  sampling  and 
averaging  under  19  U.S.C.  1677f-l  (1990). 
Ihus,  in  choosing  potential  solutions  for 
assessment,  the  Department  must  ensure 
that  whatever  procedures  it  adopts  are 
consistent  with  the  primary  statutory 
goal  of  assessing  duties  on  an  actual, 
not  an  estimated,  basis.  Indeed,  by 
referring  to  "entry,"  the  drafters  of 
section  751  in  the  1979  Act  likely 
intended  that  in  a  review,  unlike  an 


'  For  example,  when  a  review  period  involving 
automalic  assessment  is  followed  by  a  section  7S1 
review,  some  overlapping  may  occur.  Because  no 
review  it  requested  in  period  1  under  the  automatic 
assessment  provision,  all  of  the  entries  during 
period  1  would  be  liquidated  at  the  cash  deposit 
rate  in  effect  at  the  lime  of  entry.  Meanwhile,  in  its 
section  751  review  in  period  Z.  the  Depariment 
would  review  all  sales  occurring  in  period  2.  even 
though  some  of  the  sules  actually  may  correspond 
to  period  1  entries,  entries  that  were  already 
assessed  duties  in  period  1.  As  long  as  Customs 
does  not  attempt  to  collect  the  dumping  duties  due 
on  the  sales  corresponding  to  the  already-assessed 
entries,  the  overlap  t>etween  review  periods  1  and  2 
would  not  pose  a  problem.  The  Department  notes, 
however,  that  it  is  difficult,  and  in  some  cases 
impossible,  for  the  Department  to  collect  sufficient 
information  to  l>e  ceriain  tltat  i(  has  avoided  the 
problem. 


63896 


Federal  Regster  /  Vol.  56.  No.  234  /  Thursday.  December  5.  1991  /  Proposed  Rules 


investigation,  the  Department  would 
examine  every  transaction;  they  did  not 
mean  necessarily  that  the  Department 
would  have  to  tie  "entries"  to  "sales"  in 
ordering  assessment. 

Timeliness 

The  statute  and  our  regulations 
provide  that  reviews  and  assessments 
should  be  accomplished  in  a  timely 
manner.  19  VS.C.  1673e.  for  example, 
directs  the  Department  to  issue 
assessment  instructions  no  later  than  12 
months  after  the  end  of  the  annual 
accounting  period  of  the  manufacturer 
or  exporter  within  which  the 
merchandise  is  sold  in  the  United  States. 
Likewise,  our  current  regulations  require 
timely  results  by  directing  us  to  issue 
our  final  results  within  365  days  after 
the  anniversary  month  governing  the 
administrative  review.  See  19  CFR 
353.22(c)(7)  (1990).  Whatever  option  the 
Department  chooses  here  should  further 
these  statutory  and  regulatory 
objectives.  Indeed,  a  major  problem 
with  a  strict  adherence  to  a  review  of 
entries  is  that  it  tends  to  retard  the 
assessment  phase  of  an  AD  proceeding 
where  ESP  sales  are  involved. 

With  the  above  statutory  guidance 
and  goals  in  mind,  the  Department  offers 
the  following  proposals  for  evaluation 
and  comment.  These  proposals  are  only 
intended  to  initiate  the  comment  and 
discussion  process.  The  Department 
encourages  those  individuals 
commenting  to  suggest  amendments  to 
the  current  proposals  or  entirely 
different  ones. 

Assessment  of  Antidumping  Duties 
Involving  Purchase  Price  Transactions 

With  the  advent  of  automatic 
assessment,  the  Department  began 
considering  whether  it  should  be 
reviewing  entries  (or  shipments,  if  entry 
data  are  absent),  in  lieu  of  sales,  djiring 
a  review  period  involving  PP 
transactions.*  Unless  the  Department 
reviews  entries,  the  Department  could 
be  alternating  between  assessing  duties 
on  entries  in  a  period  when  automatic 
assessment  applies  and  on  sales  when  it 
conducts  a  section  751  review.  Thus,  the 
potential  for  overlapping  reviews  will 
exist,  absent  a  change  in  the  review 
process. 

With  this  in  mind,  the  Department 
also  is  attempting  to  simplify  and 
streamline  the  assessment  of 
antidumping  duties  pertaining  to  PP 
transactions.  In  such  situations,  the 
Department  has  begun  relying  on  a  per- 


'  The  nme  of  reporting  requirement*  (reporting 
entrie*  v«.  mIci  in  a  review  period)  could  ako  have 
a  direct  impact  on  what  it  considered  when  testing 
(he  viability  of  a  market. 


unit  assessment  approach  (dividing  the 
calculated  amount  of  dumping  duties 
due  by  the  number  of  units  sold)  in  lieu 
of  the  entry-by-entry  masterlist 
approach  used  in  the  past.  In  deriving  a 
per-unit  rate,  however,  the  Department 
must  be  able  to  isolate  the  collection 
data  on  an  importer-specific  basis  to 
ensure  that  Customs  is  coUecting  the 
total  amount  of  dumping  duties  due  from 
each  importer.  The  Department  is 
considering  initiating  rulemaking  in  this 
area  because  this  methodology,  if 
adopted  in  all  antidumping  cases,  would 
provide  significant  savings  in  time  and 
cost  to  Customs,  without  sacrificing  the 
accuracy  insured  under  the  old 
approach.  If  this  per-unit  methodology  is 
adopted.  Customs  Import  Specialists 
would  no  longer  have  to  peruse 
hundreds  or  thousands  of  entries  on  the 
Department's  masterlist  to  find  the 
specific  margin  associated  with  the 
relevant  entry. 

Assessment  of  Antidumping  Duties 
tnvolvtng  Exporter's  Sales  Price 
Transactions 

Notwithstanding  the  advent  of 
automatic  assessment,  because  ESP 
sales  occur  after  entries,  the  Department 
believes  that  it  still  needs  to  conduct  its 
section  751  reviews  based  on  sales,  not 
entries,  in  an  ESP  situation.  Often,  there 
is  a  significant  lag  between  entry  dates 
and  sales  dates  and  the  Department 
cannot  postpone  an  administrative 
review  until  all  sales  associated  with 
entries  have  occurred.  Thus,  while  the 
Department  cannot  adjust  the  review 
periods  to  accoimt  for  this  concern,  the 
Department  can  take  the  lag  into 
account  in  developing  a  simplified 
approach  to  assessment. 

With  respect  to  ESP  assessment,  the 
Department  has  experienced  significant 
difficulties  in  issuing  liquidation 
instructions  to  Customs  in  cases 
involving  large  voliunes  of  ESP  entries, 
because  it  is  extremely  difficult,  if  not 
impossible,  to  hnk  the  entry  data 
provided  to  Customs  with  the  sales  data 
provided  to  the  Department  during  an 
administrative  review.  Several  factors 
contribute  to  this  difficulty:  (1)  The  lag 
between  entry  data  and  sale  date  in  ESP 
transactions;  (2)  the  fungibihty  of  the 
product;  (3)  the  volume  of  transactions 
reviewed;  and  (4)  the  parties'  ov^ti 
inability  to  hnk  entries  to  sales  or  to 
provide  the  Department  with  the 
documentation  to  do  so.  Given  these 
difficulties,  the  Department  is  exploring 
various  alternative  methods  of  issuing 
ESP  assessment  instructions,  while 
attempting  to  harmonize  the  goals  set 
forth  in  the  current  statute,  as  described 
above.  Stich  alternatives  include: 


Option  1:  When  entry  data  are 
available,  the  Department  can  derive  a 
per-unit  margin  by  dividing  the 
calculated  dinnping  duties  due  (based 
on  sales)  by  the  number  of  units  entered 
and  then  apply  the  per-unit  margin 
against  all  units  entered  during  the 
review  period.  Or,  the  Department  can 
derive  a  percentage  margin  by  dividing 
the  calculated  dumping  duties  due 
(based  on  sales)  by  the  entered  value  of 
the  merchandise  entered  during  the 
review  period  and  then  apply  the 
percentage  margin  against  the  entered 
Customs  values  of  the  subject 
merchandise  entered  during  the  review 
period. 

The  proposed  methodology  simplifies 
and  streamlines  assessment  and 
liquidation  dramatically,  yet  still 
enables  Customs  to  collect  the  exact 
amount  of  dumping  duties  due  on  ESP 
sales  that  occurred  during  the  review 
period.  As  with  other  approaches, 
however,  the  lag  between  entry  and  sale 
dates  in  an  ESP  situation  makes  the 
assessment  process  particularly 
problematic,  especially  when  a  section 
751  review  (based  on  sales)  is  either 
preceded  by  or  followed  by  a  period 
involving  automatic  assessment  (based 
on  entries). 

First,  depending  on  the  lag  between 
entry  and  sale  dates,  a  per-unit 
approach  based  on  entries  could  result 
in  some  overlapping  between  review 
periods  where  entries  are  automatically 
liquidated  at  the  cash  deposit  rate  in 
one  year  and  the  sales  associated  with 
those  liquidated  entries  are  included  in 
a  subsequent  administrative  review. 
Moreover,  this  approach  could  result  in 
an  importer  paying  dumping  duties  both 
on  the  entries  (automatic  assessment 
based  on  entries  in  period  1)  and  on  ESP 
sales  corresponding  to  the  already- 
liquidated  entries,  when  such  sales  fall 
within  the  subsequent  section  751 
review  period  (because  calculated 
dumping  duties  are  based  on  sales  in 
period  2). 

Conversely  when  a  section  751  review 
(based  on  sales)  is  followed  by  a  review 
period  involving  automatic  assessment 
(based  on  entries),  customs  may  not  be 
able  to  collect  the  dumping  duties  due 
on  the  sales  occurring  in  period  2  that 
correspond  to  entries  in  period  1.  unless 
the  Department  somehow 
"automatically"  assesses  duties  based 
on  tuireviewed  sales  from  the  prior 
period  as  well.  Moreover,  in  the  event 
that  a  company  stops  shipping  to  the 
United  States,  or  simply  has  no  entries 
in  a  particular  period,  there  may  not  be 
any  entries  available  for  Customs  to  use 
as  a  vehicle  to  collect  the  duties  due  on 
sales  during  that  period. 
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Option  1:  When  entry  data  are 
available,  the  Department  can  derive  a 
per-unit  margin  by  dividing  the 
calculated  dumping  duties  due  (based 
on  sales)  by  the  number  of  units  entered 
and  then  apply  the  per-unit  margin 
against  all  anits  entered  during  the 
review  period.  Or,  the  Department  can 
derive  a  percentage  margin  by  dividing 
the  calculated  dumping  duties  due 
(based  on  sales)  by  the  entered  value  of 
the  merchandise  entered  during  the 
review  period  and  then  apply  the 
percentage  margin  against  the  entered 
Customs  values  of  the  subject 
merchandise  entered  during  the  review 
period. 

The  proposed  methodology  simplifies 
and  streamlines  assessment  and 
liquidation  dramatically,  yet  still 
enables  Customs  to  coUect  the  exact 
amount  of  dumping  duties  due  on  ESP 
sales  that  occurred  during  the  review 
period.  As  with  other  approaches, 
however,  the  lag  between  entry  and  sale 
dates  in  an  ESP  situation  makes  the 
assessment  process  particularly 
problematic,  especially  when  a  section 
751  review  (based  on  sales)  is  either 
preceded  by  or  followed  by  a  period 
involving  automatic  assessment  (based 
on  entries). 

First,  depending  on  the  lag  between 
entry  and  sale  dates,  a  per-unit 
approach  based  on  entries  could  result 
in  some  overlapping  betwreen  review 
periods  where  entries  are  automatically 
liquidated  at  the  cash  deposit  rate  in 
one  year  and  the  sales  associated  with 
those  liquidated  entries  are  included  in 
a  subsequent  administrative  review. 
Moreover,  this  approach  could  result  in 
an  importer  paying  dumping  duties  both 
on  the  entries  (automatic  assessment 
based  on  entries  in  period  1)  and  on  ESP 
sales  corresponding  to  the  already- 
liquidated  entries,  when  such  sales  fall 
within  the  subsequent  section  751 
review  period  (because  calculated 
dumping  duties  are  based  on  sales  in 
period  2). 

Conversely  when  a  section  751  review 
(based  on  sales)  is  followed  by  a  review 
period  involving  automatic  assessment 
(based  on  entries),  customs  may  not  be 
able  to  collect  the  dumping  duties  due 
on  the  sales  occurring  in  period  2  that 
correspond  to  entries  in  period  1,  unless 
the  Department  somehow 
"automatically"  assesses  duties  based 
on  imreviewed  sales  from  the  prior 
period  as  well.  Moreover,  in  the  event 
that  a  company  stops  shipping  to  the 
United  States,  or  simply  has  no  entries 
in  a  particular  period,  there  may  not  be 
any  entries  available  for  Customs  to  use 
as  a  vehicle  to  collect  the  duties  due  on 
sales  during  that  period. 


Option  Z-  The  Department  could 
derive  a  per-unit  dumping  margin  by 
dividing  the  calculated  dumping  duties 
on  ESP  sales  that  occurred  during  the 
period  by  the  number  of  units  sold  and 
then  apply  the  per-unit  margin  against 
all  units  entered  during  the  review 
period.  There  are  several  advantages  to 
this  approach.  All  of  the  information 
[e.g.,  calculated  dumping  duties,  number 
of  units  sold)  that  the  Department  needs 
to  implement  this  approach  is  readily 
available  in  the  questionnaire  response. 
Thus,  the  Department  will  not  have  to 
ascertain  the  number  of  units  entered,  as 
it  does  under  option  2,  listed  above. 
Moreover.  Customs  can  easily  liquidate 
all  of  the  entries  during  the  review 
period  and  it  does  not  appear  that  the 
Department  will  encounter  the  same 
problems  with  overlapping  reviews,  as 
noted  in  option  2. 

As  with  other  options,  the  lag 
between  entry  and  sale  dates  creates  a 
special  disadvantage  in  trying  to  adopt  a 
workable  solution  for  the  assessment  of 
ESP  transactions.  The  major  drawback 
to  this  approach  is  that  due  to  the  lag 
between  entry  and  sale  dates  and  the 
fact  that  not  all  entered  units  are  sold 
during  the  period,  the  Department  would 
use  the  p>er-unit  dumping  margin 
associated  with  sales  during  the  period 
as  a  "proxy"  for  the  duties  due  on 
entries  during  the  period.  Thus,  the 
dumping  duties  collected  under  this 
approach  may  not  refiect  the  actual 
margin  attributable  to  the  entries  during 
the  period.  Moreover,  this  approach  may 
be  particularly  troublesome  when  there 
is  a  large  disparity  between  the  number 
of  units  entered  and  the  number  of  units 
sold  within  a  particular  period. 

The  Department  offers  the  above 
proposals  as  a  means  to  initiate  a 
meaningful  dialogue  with  the  public, 
while  fully  recognizing  that  there  are 
difficulties  with  the  proposed 
approaches.  It  is  hoped  through  the 
comment  process  and  the  Department 
will  be  able  to  find  a  solution  to  this 
problem  and  an  approach  that  will 
ensure  prompt,  accurate  assessment  of 
antidumping  duties. 

Rulemaking  Procedures 

If  the  Department  determines  that  any 
amendment  proposed  in  or  in  response 
to  the  advance  notice  of  proposed 
rulemaking  is  appropriate,  a  notice  of 
proposed  rulemaking  asking  for  public 
comment  on  a  specific  proposed 
amendment  or  amendments  shall  be 
published  in  the  Federal  Register. 

Request  for  Comments 

The  Department  has  not  reached  any 
conclusions  concerning  any  of  the 
matters  raised  herein.  The  Department 


wishes  to  receive  public  comments  on 
all  respects  of  the  collection  of 
antidumping  duties,  including  additional 
suggestions  not  noted  above.  The 
Department  believes  that  such 
comments  would  enhance  its 
understanding  of  the  issues  and 
problems  that  need  to  be  addressed. 
Moreover,  the  Department  anticipates 
that  public  comments  may  help  to 
pnnide  potential  solutions  for  the 
prompt,  efficient  collection  of  cash 
deposits  and  the  assessment  of 
antidumping  duties.  Therefore, 
interested  persons  are  invited  to  address 
any  issue  of  law,  pohcy,  or  procedure, 
and  to  suggest  appropriate  amendments 
to  the  Antidumping  Regulations. 

List  of  Subjects  in  19  CFR  Part  353 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 

Dated:  November  2Z  1991. 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
Administration.  | 

(FR  Doc.  91-29198  Filed  12-4-91:  8:45  am) 

B1LUNG  CODE  3510-DS-W 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Utah  rules 
pertaining  to  the  definition  of  "valid 
existing  rights."  areas  designated  as 
unsuitable  for  mining  by  act  of 
Congress,  guidelines  for  the  violations 
review  criteria,  p>ermit  application 
requirements,  revegetation  success 
standards,  air  quality,  coal  mine  waste, 
thick  overburden,  sedimentation  ponds, 
cross  sections  and  maps,  termination  of 
jurisdiction,  and  the  Vegetation 
Information  Guidelines.  The  amendment 
is  intended  to  revise  the  Utah  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 


This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  January  6, 1992. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
December  30, 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m..  m.s.t.  dn  December 
20, 1991.  , 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  received  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 
Robert  H.  Hage,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  625 
Silver  Avenue  SW.,  suite  310, 
Albuquerque,  NM  87102  Telephone: 
(505)  766-1486. 
Utah  Division  of  Oil.  Gas  and  Mining, 
355  West  North  Temple.  3  Triad 
Center,  suite  350,  Salt  Lake  City.  UT 
84180-1203,  Telephone:  (801)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  H.  Hagen,  telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATKXC 

I.  Background  on  the  Utah  Program 

On  January  21. 1961,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1961.  Federal  Register  (46  FR  5899,. 

Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15.  944.16.  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  20. 1991 
(administrative  record  No.  UT-691), 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Utah 
submitted  the  proposed  amendment 
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with  the  intent  of  satisfying  the  required 
program  amendments  at  30  CFR  944.16 
(a)  through  (m).  The  provisions  of  the 
Utah  Coal  Mining  Rules  that  Utah 
proposes  to  amend  are:  R614-100-200, 
definition  of  "valid  existing  rights;" 
Rbl4-103-220,  areas  designated 
unsuitable  for  mining  by  act  of 
Congress;  R614-30O-100,  guidelines  for 
the  violations  review  criteria;  R614-301- 
111.400.  permit  application 
requirements;  R614-301-356.231, 
revegetation  success  standards:  R614- 
301-425,  air  quality;  R614-301-528.320. 
coal  mine  waste,  R614-301-553.800, 
thick  overburden;  R614-301-742.224, 
sedimentation  ponds:  R614-301-512.140 
and  R61 4-301 -731. 750,  cross  sections 
and  maps;  R614-100^00,  termination  of 
jurisdiction;  and  the  Vegetation 
Information  Guidelines. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.,  m.s.t.  on  December 
20, 1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  80.  will  be  heard  following  those 


who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearirtg,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posed  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  27, 1991. 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center. 
[PR  Doc.  91-29130  Filed  12-4-91;  8:45  am] 

BILUNG  CODE  431IH»-II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD7  91-1 171 

Marine  Parade;  Jacksonville  Gator 
Bowl  Light  Parade 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  adopt  special 
location  regulations  for  the  Jacksonville 
Gator  Bowl  Light  Parade.  The  event  will 
be  held  annually  on  the  last  Saturday  in 
December  on  the  St.  Johns  River, 
Jacksonville,  Florida.  The  regulations 
are  needed  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event. 

DATES:  Conunents  must  be  received  on 
or  before  January  6. 1992. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  U.S.  Coast  Guard 
Group,  4200  Ocean  Street,  Mayport,  FL 
32267-0385.  The  comments  and  other 
material  referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  same  address.  Normal  office  hours 
are  between  7  a.m.  and  3  p.m..  Monday 
through  Friday,  except  holidays. 


Comments  may  also  be  hand-delivered 

to  the  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

CDR  D.P.  Rudolph.  (904)  247-7318. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
[CCGD7  91-117]  and  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMl  Culver,  Marine  Event  Petty  Officer. 
Coast  Guard  Group  Mayport  and  LT 
Jacqueline  M.  Losego.  Ptoject  Attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

One-hundred  (100)  motor  or  sailing 
vessels  of  various  sizes  will  participate 
in  the  annual  event.  The  participating 
vessels  will  be  in  single  file,  parade 
style,  transiting  the  St.  Johns  River.  The 
parade  will  begin  at  St.  Johns  River 
Commodore  Point  Buoy  82  and  proceed 
inbound  on  the  north  side  of  the  channel 
to  the  Acosta  Bridge.  The  vessels  will 
then  turn  around  and  proceed  back  to 
the  St.  Johns  River  Commodore  Point 
Buoy  82  on  the  south  side  of  the  channel. 
Approximately  three  hundred  (300)  to 
five  hundred  (500)  spectator  craft  are 
expected  to  be  present  at  the  event.  Due 
to  the  size  and  nature  of  the  event,  the 
Coast  Guard  is  establishing  permanent 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  to  better  serve  the 
boating  public.  The  event  will  be  held 
annually  on  the  last  Saturday  of 
December  from  7:00  p.m.  e.s.t.  to  10  p.m. 
e.s.t.  unless  otherwise  specified  in  the 
Seventh  Coast  Guard  District  Local 
Notice  to  Mariners.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  1233,  49 
CFR  1.46  and  33  CFR  100.35. 

Economic  Assessment  and  Certification 

This  proposed  rulemaking  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
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Regulation  and  nonsigniHcant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  We  conclude  this, 
because  the  restricted  area 
encompasses  only  a  three  mile  stretch  of 
waters  on  the  St.  Johns  River,  from 
Commodore  Point  Buoy  82  (LLNR  7205), 
position  30-18-158  N.  081-38-12  W  to  the 
Acosta  Bridge.  Jacksonville,  Florida, 
entry  into  which  is  prohibited  for  four 
hours.  Since  the  impact  of  this  proposal 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

FederaUsm 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.08  of 
Commandant  Instruction  M16475.1B  and 
Commandant  Instruction  16751.3A,  and 
this  proposal  has  been  determined  to  be 
categorically  excluded. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safely,  Navigation  (water). 
Proposed  Regulaticms 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  100-AMENDED 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.07  is  added  to  read  as 
follows: 

§  100.17    Annual  Jacksonville  Gator  Bowl 
Light  Parada. 

(a]  Regulated  Area:  A  regulated  area 
is  established  for  the  waters  of  the  St. 
Johns  River  lying  between  St.  Johns 
River  Trout  River  Cut  Lighted  Bouy  66 
(LLNR  7105),  position  30-23-07  N,  081- 
37-41  W  and  the  Fuller  Warren  Bridge. 
Jacksonville.  Florida. 

(b)  Special  Local  Regulations:  A  No 
Wake  Zone  is  established  on  the  St. 


Johns  River  between  St.  Johns  River 
Trout  River  Lighted  Buoy  6€  (LLNR  7105) 
and  the  Fuller  Warren  Bridge  from  5 
p.m.  e.s.t.  to  11  p.m.  e.s.t.  Entry  into  the 
waters  of  the  St.  Johns  River  from 
Commodore  Point  Buoy  82  (LLNR  7205), 
position  30-18-58  N,  Oei-38-12  W  and  the 
Acosta  Bridge.  Jacksonville,  Florida  is 
prohibited  from  6:30  p.m.  e.s.t.  to  10:30 
p.m.  e.s.t..  unless  authorized  by  the 
Patrol  Commander. 

(c)  Effective  Date:  These  regulations 
will  be  effective  annually  on  the  last 
Saturday  of  December  from  5  p.m.  e.8.t. 
to  11  p.m.  e.s.t.,  unless  otherwise 
specified  in  the  Seventh  Coast  Guard 
District  Local  Notice  to  Mariners. 

Dated:  November  15. 1992. 
R.  E.  kramak. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
[FR  Doc.  91-29186  Filed  12-4-91:  8:45  am) 
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33  CFR  Part  117 

[CG07  91-64] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  Palm  Beach 
County,  the  Coast  Guard  is  considering 
a  change  to  the  regulations  governing 
the  Donald  Ross  Road  Bridge,  mile 
1009.3  at  Jupiter  by  permitting  the 
number  of  openings  to  be  limited  daring 
certain  periods.  This  proposal  is  being 
made  because  of  reports  of  vehicular 
traffic  congestion.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  January  21. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan)  Seventh  Coast 
Guard  District.  909  SE  1st  Ave..  Miami, 
FL  33131-3050.  Commander.  Seventh 
Coast  Guard  District  maintains  the 
public  docket  fur  this  rulemaking. 
Comments  will  become  part  of  the 
docket  and  will  be  available  for 
inspection  and  copying  at  Brickell  Plaza 
Federal  Building,  room  484,  909  SE  1st 
Avenue.  Miami,  FL.  Normal  office  hours 
are  between  7:30  a.m.  and  4  p.m.. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Paskowsky,  project  manager 
at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  encourages  interested 


persons  to  participate  in  this  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  tbeir  names 
and  addresses,  identify  this  rulemaking 
(CGD7-91-84)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  reasons  for 
concurrence  with  or  any  recommended 
change  in  the  proposal.  Persons  wanting 
acknowledgment  of  receipt  of  their 
comments  should  enclose  a  stamped, 
self  addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  the  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pubHc 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (oan) 
Seventh  Coast  Guard  District  at  the 
address  under  "ADDRESSES".  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  the  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Walt  Paskowsky. 
Project  Manager,  and  Lt.  Jacqueline 
Losego,  fVoject  Counsel. 

Background  and  Purpose 

The  bridge  presently  opens  on  signal. 
The  proposed  rule  would  provide  for 
seasonal  openings  on  the  hour,  quarter 
hour,  half  hour  and  three  quarter  hour 
during  weekday  morning  and  evening 
commuter  traffic  periods  from  1  October 
to  31  May.  This  would  eliminate  back- 
to-back  openings  and  allow  sufficient 
time  for  dispersal  of  increased  seasonal 
vehicular  traffic  before  the  next  opening. 
The  holding  areas  near  the  bridge  are 
considered  adequate  to  accommodate 
the  expected  accumulation  of  vessels 
during  the  closure  periods.  Public 
vessels  of  the  United  States,  tugs  with 
tows,  and  vessels  in  a  situation  where  a 
delay  would  endanger  life  or  property 
would,  upon  proper  signal,  continue  to 
be  passed  through  the  draw  at  any  time. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979)  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this, 
because  the  proposed  rule  exempts  tugs 
with  tows. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
( J  U.S.C.  601  et  seq.),  the  Coast  Guard 
Must  consider  whether  this  proposal  will 
1  ave  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
'Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  Coast  Guard  expects  the  impact 
will  be  minimal  on  all  "small  entities" 
because  commercial  tugs  with  tows 
would  be  exempt  from  the  proposed 
rale.  Because  it  expects  the  impact  of 
the  proposal  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act.  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2  B.2.g.(5)  of  Commandant  Instruction 
M16475.1B.,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
'ADDRESSES". 

IJst  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

2.  Section  117.261  is  amended  by 
adding  paragraph  (r)  to  read  as  follows: 


§  1 1 7M 1    Atlantic  Intracoastal  Waterway 
from  St  Mary's  River  to  Key  Largo. 

•  *        •        •        * 

(r)  The  draw  of  the  Donald  Ross  Road 
Bridge,  mile  1009.3  shall  open  on  signal, 
except  that  from  1  October  to  31  May, 
Monday  through  Friday,  except  federal 
holidays,  from  7  a.m.  to  9  a.m.  and  4  p.m. 
to  6  p.m.,  the  draw  need  open  only  on 
the  hour,  quarter-hour,  half-hour,  and 
three  quarter-hour. 

•  »        •        •        * 

Dated:  November  20. 1991 
K.M.  Ballantyne, 
Captain.  U.S.  Coast  Guard  Acting 
Commander,  Seventh  Coast  Guard  District. 
|FR  Doc.  91-29144  Filed  12-4-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlrfe  Service 

50  CFR  Part  100 
RIN  1018-AB43 

Proposed  Extension  of  Temporary 
Subsistence  Management  Regulations 
fcr  Federal  Public  Lands  in  Alaska 

agency:  Forest  Service,  USDA.,  Fish 
and  Wildlife  Service,  Interior. 
action:  Proposed  extension  of 
temporary  regulations. 

summary:  This  proposed  action  would 
extend  the  expiration  date  of  December 

31. 1991.  for  the  "Temporary  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska"  (55  FR  27114),  as 
amended  by  the  "1991-1992  Seasons  and 
Bag  Limits  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska" 
(56  FR  29310)  through  June  30, 1992. 
DATES:  Comments  will  be  accepted  until 
December  20, 1991.  Temporary 
subsistence  management  regulations  for 
Federal  public  lands  in  Alaska  codified 
at  36  CFR  part  242  and  50  CFR  part  100. 
as  amended  by  the  "1991-1992  Seasons 
and  Bag  Limits  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska"  (56  FR  29310).  are 
proposed  to  be  extended  through  June 

30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service.  1011  E.  Tudor  Road. 
Anchorage,  Alaska  99503;  telephone 


(907)  786-3447.  For  questions  specific  to 
National  Forest  lands,  contact  Norman 
Howse,  Assistant  Director,  Subsistence, 
USDA— Forest  Service,  Alaska  Region, 
P.O.  Box  21628.  Juneau.  Alaska  99802; 
telephone  (907)  586-8890. 

ADDRESS:  Written  comments  may  be 
sent  to  the  Chair,  Federal  Subsistence 
Board,  c/o  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503. 
SUPPLEMENTARY  INFORMATION: 

I 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126)  requires 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  to  implement  a 
joint  program  to  grant  a  preference  in 
favor  of  subsistence  uses  of  fish  and 
wildlife  resources  on  Federal  public 
lands  unless  the  State  of  Alaska  enacts 
and  implements  laws  of  general 
applicability  consistent  with  ANILCA's 
requirements  for  the  definition, 
preference  and  participation  as 
specified  in  sections  803,  804,  and  805. 
The  State  implemented  such  a  program 
which  the  Department  of  the  Interior 
previously  found  to  be  consistent  with 
ANILCA.  In  December  1989,  however, 
the  Alaska  Supreme  Court  ruled  in 
McDowell  v.  State  of  Alaska  that  the 
rural  preference  in  the  State  subsistence 
statute,  which  is  required  by  ANILCA, 
violated  the  Alaska  Constitution.  The 
Court  stayed  the  effect  of  the  decision 
until  July  1, 1990. 

As  a  result  of  that  decision,  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture  were  required 
to  assume  responsibility  for  the 
implementation  of  title  VIII  of  ANILCA 
on  Federal  public  lands  on  July  1, 1990. 
On  June  29, 1990  the  "Temporary 
Subsistence  Management  Regulations 
for  Ihiblic  Lands  in  Alaska"  were 
promulgated  (55  FR  27114).  Those 
regulations  are  codified  at  36  CFR  part 
242  and  50  CFR  part  100. 

Subpart  D  of  the  temporary 
regulations,  which  addresses 
subsistence  seasons  and  bag  limits, 
methods  and  means  restrictions,  and 
related  issues,  routinely  requires  annual 
review  and  modification.  Consequently, 
proposals  for  changes  to  this  portion  of 
the  regulations  were  invited  from  the 
public.  The  Federal  Subsistence  Board, 
established  by  the  temporary 
regulations,  held  meetings  on  the 
proposals,  and  took  action  in  regard  to 
the  proposals  which  were  refiected  in  a 
proposed  rulemaking  to  amend  subpart 
D  published  on  April  16. 1991  (56  FR 
15402).  Following  an  additional  public 


jday,  December  5,  1991  /  Proposed  Rules 


acoastal  Waterway 
>  Key  Largo. 

* 

Donald  Ross  Road 
all  open  on  signal, 
;tober  to  31  May, 
ay,  except  federal 
to  9  a.m.  and  4  p.m. 
jed  open  only  on 
r,  half-hour,  and 


1991 


\rd  Acting 

oast  Guard  District. 

12-4-91;  8:45  am] 


GRICULTURE 


HE  INTERIOR 
rvice 


1  of  Temporary 
ement  Regulations 
ands  in  Alaska 


ice,  USDA. 
,  Interior, 
[tension  of 

IS. 


Fish 


osed  action  would 
n  date  of  December 
Tiporary  Subsistence 
itions  for  Public 

5  FR  27114),  as 
91-1992  Seasons  and 
stence  Management 
ic  Lands  in  Alaska" 
h  lune  30, 1992. 

/ill  be  accepted  until 
Femporary 
ment  regulations  for 
i  in  Alaska  codiHed 
nd  50  CFR  part  100. 
•1991-1992  Seasons 
(ubsistence 
itions  for  Public 

6  FR  29310).  are 
nded  through  June 

MATION  contact: 

la.  Office  of 
ement,  U.S.  Fish  and 
11  E.  Tudor  Road. 
99503;  telephone 


(907)  786-3447.  For  questions  specific  to 
National  Forest  lands,  contact  Norman 
Howse,  Assistant  Director,  Subsistence. 
USDA— Forest  Service,  Alaska  Region, 
P.O.  Box  21628.  Juneau,  Alaska  99802; 
telephone  (907)  586-8890. 

ADDRESS:  Written  comments  may  be 
sent  to  the  Chair,  Federal  Subsistence 
Board,  c/o  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126)  requires 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  to  implement  a 
joint  program  to  grant  a  preference  in 
favor  of  subsistence  uses  of  fish  and 
wildlife  resources  on  Federal  public 
lands  unless  the  State  of  Alaska  enacts 
and  implements  laws  of  general 
applicability  consistent  with  ANILCA's 
requirements  for  the  definition, 
preference  and  participation  as 
specified  in  sections  803,  804,  and  805. 
The  State  implemented  such  a  program 
which  the  Department  of  the  Interior 
previously  found  to  be  consistent  with 
ANILCA.  In  December  1989,  however, 
the  Alaska  Supreme  Court  ruled  in 
McDowell  V.  State  of  Alaska  that  the 
rural  preference  in  the  State  subsistence 
statute,  which  is  required  by  ANILCA, 
violated  the  Alaska  Constitution.  The 
Court  stayed  the  effect  of  the  decision 
until  July  1. 1990. 

As  a  result  of  that  decision,  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture  were  required 
to  assume  responsibility  for  the 
implementation  of  title  VIII  of  ANILCA 
on  Federal  public  lands  on  July  1, 1990. 
On  June  29, 1990  the  "Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska"  were 
promulgated  (55  FR  27114).  Those 
regulations  are  codified  at  36  CFR  part 
242  and  50  CFR  part  100. 

Subpart  D  of  the  temporary 
regulations,  which  addresses 
subsistence  seasons  and  bag  limits, 
methods  and  means  restrictions,  and 
related  issues,  routinely  requires  annual 
review  and  modification.  Consequently, 
proposals  for  changes  to  this  portion  of 
the  regulations  were  invited  from  the 
public.  The  Federal  Subsistence  Board, 
established  by  the  temporary 
regulations,  held  meetings  on  the 
proposals,  and  took  action  in  regard  to 
the  proposals  which  were  reflected  in  a 
proposed  rulemaking  to  amend  subpart 
D  published  on  April  16. 1991  (56  FR 
15402).  Following  an  additional  public 


hearing  and  analysis  of  comments 
received,  final  subpart  D  regulations 
were  published  for  the  1991-1992 
subsistence  seasons  on  June  26. 1991  (56 
FR  29310).  The  amended  subpart  D 
became  effective  on  July  1, 1991. 

The  preamble  to  the  comprehensive 
temporary  regulations  of  1990  stated 
that  the  regulations  would  become 
effective  on  July  1. 1990  and  remain  in 
effect  until  December  31. 1991  (55  FR 
27114).  The  preamble  explained  that: 
"The  development  of  permanent 
regulations,  which  is  expected  to  start  in 

1990,  will  involve  extensive  public 
interaction  and  comment  throughout  the 
regulations  development  process,  and 
will  be  completed  by  December  31. 
1991."  Id.  The  preamble  to  the 
amendment  to  subpart  D  of  the 
regulations,  published  in  June  of  1991, 
stated:  "the  seasons  and  bag  limits 
herein  reflect  a  complete  regulatory  year 
although  they  will  presently  expire  on 
December  1. 1991"  (56  FR  29310). 

In  order  to  ensure  that  the  public's 
attention  and  comments  in  regard  to  the 
Federal  Subsistence  Management 
program  are  focused  on  all  issues 
related  to  the  program,  considerable 
time  has  been  spent  in  developing  a 
comprehensive  analysis  of  alternative 
approaches  to  Federal  management  of 
subsistence  on  Federal  public  lands.  A 
draft  environmental  impact  statement 
(DEIS)  on  "Subsistence  Management  for 
Federal  Public  Lands  in  Alaska"  was 
developed  and  released  for  public 
review  and  comment  in  early  October 

1991.  This  DEIS  includes  a  draft  of  the 
proposed  rewrite  of  Federal  subsistence 
management  regulations  for  public 
lands.  Public  meetings  to  receive 
comments  on  the  DEIS  are  taking  place 
in  October  and  November  of  1991. 
Comments  regarding  the  DEIS,  and 
consequently,  the  form  and  content  of 
the  Federal  Subsistence  Management 
Program  will  then  be  analyzed.  The 
result  will  be  a  final  environmental 
impact  statement  and  development  of 
final  regulations  to  replace  the  current 
temporary  regulations. 

To  allow  for  adequate  public  review 
and  comment  on  the  form  that  the 
Federal  program  should  take,  the 
development  of  the  final  subsistence 
management  regulations  has  been 
delayed.  Consequently,  it  is  proposed  to 
extend  the  applicability  of  subparts  A. 
B,  and  C  of  the  temporary  regulations  as 
promulgated  in  1990.  and  subpart  D  as 
amended  in  1991.  through  June  of  1992. 


Conformance  With  Statutory  and 
Regulatory  Authorities 

Notional  Environmental  Policy  Act 
Compliance 

A  DEIS,  "Subsistence  Management  for 
Federal  Public  Lands  in  Alaska,"  was 
released  on  October  7, 1991.  A  final  EIS 
and  Record  of  Decision  will  be  issued 
prior  to  implementation  of  the  final 
"Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
Subparts  A,  B  and  C."   | 

ANILCA  Section  810  Compliance 

The  intent  of  all  Federal  Subsistence 
Regulations  is  to  best  accommodate 
customary  and  traditional  subsistence 
uses  subject  to  the  limitation  of 
protecting  healthy,  or  natural  and 
healthy  fish  and  wildlife  populations. 
The  810  analysis  will  be  completed  as 
part  of  the  final  EIS  process. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501  et  seq. 
They  apply  to  subsistence  users  of 
Federal  public  lands  in  Alaska.  The 
information  collection  requirements 
described  above  are  approved  by  the 
OMB  under  44  U.S.C.  3501  and  have 
been  assigned  clearance  number  1018- 
00075 

Economic  Effects  \ 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  19, 1981, 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  requires  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  Departments  of  the  Interior  and 
Agriculture  have  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
and  certify  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 


exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from  this 
Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown, 
but  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  pre-existing  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  Federal  public  lands.  The 
scope  of  this  program  is  limited  by 
definition  to  certain  Federal  lands. 
Likewise,  these  regulations  have  no 
significant  takings  implication  relating 
to  any  property  rights  as  outlined  by 
Executive  Order  12630. 

Drafting  Information 

This  regulation  was  drafted  by  Peggy 
Fox  under  the  guidance  of  Richard  S. 
Pospahala,  both  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
Forests,  Public  lands.  Reporting  and 
recordkeeping.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska.  Fish,  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  subchapter  H  of 
title  50  and  chapter  II  of  title  36  of  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  in  an  identical  fashion  in  36 
CFR  part  242  and  50  CFR  part  100  as 
follows: 

36  CFR  PART  242— (AMENDED] 

50  CFR  PART  100— {AMENDED] 

1.  The  authority  citation  for  50  CFR 
part  100  and  36  CFR  part  242  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  472.  551.  668dd  et  seq.. 
3101  et  seq.:  18  U.S.C.  Chapter  227:  43  U.S.C. 
1733. 

2.  The  expiration  date  for  50  CFR  part 
100  and  36  CFR  part  242  is  delayed  until 
June  30. 1992. 
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3.  Section 


..15(c)  is  amended  by 


UMI 


revising  the  first  sentence  to  read  as 

follows: 
[S 15  Board  determlnaMoiw. 

«         •         •         •         • 

(c)  Customary  and  Traditional 
Determinations.  Not  later  than  June  30, 
1992,  the  Board  shall  determine,  as 
necessary,  customary  and  traditional 
uses  of  fish  and  wildlife  by  rural 
communities  on  Federal  public  lands. 
•  •  • 

John  F.  Turaer, 

Director.  Fish  and  Wildlife  Service. 
Michael  A.  Barton, 

Regional  Forester.  USDA-Forest  Senice. 
|FR  Doc.  91-29265  Filed  12-^-91;  12:09  pm| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-342,  RM-6976I 

Television  Broadcasting  Services; 
Ardmore,  OK,  and  Sherman,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  K-Twelve, 
Ltd.,  licensee  of  Station  KXII(TV). 
Channel  12,  Ardmore,  Oklahoma, 
requesting  the  reallotment  of  Channel  12 
from  Ardmore  to  Sherman,  Texas,  and 
the  modification  of  its  license 
accordingly,  pursuant  to  Commission 
Rule  1.420(i).  The  petitioner  is  requested 
to  provide  additional  public  interest 
benefits  in  support  of  its  proposal. 
Proposed  coordinates  for  Channel  12  in 
Sherman  are  the  same  as  Station 
KXII(TV)'s  current  coordinates,  North 
Latitude  34-01-58  and  West  Longitude 
98-48-00. 

DATES:  Comments  must  be  filed  on  or 
before  January  21, 1992.  and  reply 
comments  on  or  before  February  5, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Alfred  C.  Cordon,  Esq.  and 
Dennis  ].  Kelly,  Esq..  Cordon  and  Kelly. 
Second  Floor.  1920  N  Street,  NW., 
Washington,  DC  20038  (Counsel  to  K- 
Twelve.  Ltd.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Scrutchins,  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-342,  adopted  November  14. 1991,  and 
released  November  29, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  r>JW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street 
NW.,  Washington,  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communicstions  Commission. 
Roy  |.  Stewart 
Chief.  Mass  Media  Bureau. 
[FR  Doc.  91-29193  Filed  12-4-fll;  8.45  am) 

MLUNG  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  91-343  RM-7858] 

Radio  Broadcasting  Services;  Sulphur, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Central 
Oklahoma  Radio  Corporation  seeking 
the  substitution  of  Channel  265C2  for 
Channel  265C3  at  Sulphur,  Oklahoma, 
and  the  modification  of  Station 
KFXT(FM)'s  license  to  specify  operation 
on  the  higher  class  channel.  Channel 
265C2  can  be  allotted  to  Sulphur  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  station's  presently 
licensed  transmitter  site,  at  coordinates 
34-32-57  and  96-58-34.  In  accordance 
with  §  1.420(g)  of  the  Commission's 


Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
265C2  at  Sulphur  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  January  21, 1992,  and  reply 
comments  on  or  before  February  5, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jeffrey  D.  Southmayd,  Esq., 
Southmayd  &  Miller,  1233  20th  Street 
NW.,  suite  205,  Washington,  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACr. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-8530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
91-343,  adopted  November  13. 1992,  and 
released  November  29, 1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Miciiael  C.  Ruger, 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  91-29192  Filed  12-4-91;  8:45  am| 
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Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
265C2  at  Sulphur  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  Hied  on  or 
before  January  21, 1992,  and  reply 
comments  on  or  before  Februarj-  5, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jeffrey  D.  Southmayd,  Esq., 
Southmayd  &  Miller,  1233  20th  Street, 
NW.,  suite  205.  Washington,  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACr. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-343,  adopted  November  13, 1992,  and 
released  November  29, 1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  91-29192  Filed  12-4-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

50  CFR  Part  17 
RIN  1018-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Thirty-day  Extension  on 
the  Proposed  Rule  to  List  the 
Mitchell's  Satyr  (Neonympha  mitchellii 
mitcheliti)  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  comment  period. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  reopens  for  30  days  the 
period  during  which  it  will  accept 
comments  on  a  proposed  rule  (56  FR 
46273^16277;  September  11, 1991)  to  list 
the  Mitchell's  satyr  (Neonympha 
mitchellii  mitchellii)  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act),  as  amended.  The  Service 
believes  a  number  of  parties  interested 
in  this  proposed  listing  may  not  have 
received  notice  of  the  proposal  in 
sufficient  time  to  submit  comments 
during  the  original  comment  period.  The 
extension  will  provide  sufficient  time  for 
comment  preparation  and  submission. 
The  period  for  requesting  public 
hearings  will  also  be  reopened  for  the 
same  30-day  period. 

DATES:  This  reopening  will  result  in  both 
the  comment  period  and  the  public 
hearing  request  period  ending  on 
January  6, 1992. 


ADDRESSES:  The  complete  file  for  this 
proposal  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Twin  Cities  Regional 
Office,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Johnson,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (telephone  612/725-3276  or  FTS 
725-3276). 
SUPPLEMENTARY  INFORMATION: 

Background 

N.  m.  mitchellii  is  the  nominate 
subspecies  of  one  of  two  North 
American  species  of  Neonympha,  and  is 
known  to  survive  at  only  fifteen 
locations  in  Indiana  and  Michigan.  It 
was  afforded  the  immediate  and 
temporary  protection  of  the  Act  on  June 
25, 1991,  when  the  Service  listed  this 
subspecies  as  endangered  under  the 
emergency  listing  authority  of  the  Act. 
That  protection  will  expire  240  days 
(February  25, 1992)  after  the  emergency 
listing  became  effective.  Subsequently, 
the  Service  has  initiated  the  normal 
listing  process  by  publishing  a  Federal 
Register  notice  proposing  the  species  for 
endangered  status  on  September  11. 
1991.  At  that  time,  all  known 
landowners  of  Mitchell's  satyr  sites 
were  individually  notified  of  the 
proposal  and  invited  to  comment.  In 
addition,  the  major  national  regional, 
and  state  lepidopterist  organizations 


were  also  notified  of  the  proposal  and 
its  potential  effects  on  the  activities  of 
their  members.  However,  the  Service 
believes  a  significant  number  of 
interested  and  affected  parties  may  not 
have  received  notification  in  time  for 
them  to  review  the  proposal  and  submit 
comments.  The  Service  considers  input 
from  all  interested  and  affected  parties 
to  be  a  vital  component  of  the  listing 
process.  Therefore,  the  Service  is 
providing  additional  opportunity  for  a)l 
parties  to  prepare  and  submit  comments 
on  the  proposal. 

Author 

The  author  of  this  notice  is  Ronald  L. 
Refsnider,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service. 
Federal  Building,  Fort  Snelling,  Twin 
Cities,  Minnesota  55111. 

Authority 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1543;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  November  27, 1991. 
Marvin  E.  Moriaity. 

Acting  Regional  Director.  Fish  and  Wildlife 
Service.  Twin  Cities,  Minnesota. 
(FR  Doc.  91-29122  Filed  12-4-91;  8:45  am) 
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This  section  of  th«  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  apphcable  to  the 
public.   Notices  of  hearings  and 
investigations,  commiltee  meetings,  agency 
decisions  arKl  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  29, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  Lhe  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202)  720- 
2118. 

Revision 

•  Rural  Eleclrication  Administration, 
Firancial  and  Statistical  Report,  REA- 
479,  Annually,  Businesses  or  other  for- 
profit;  950  responses;  13,300  hours.  Paul 
Mjrsden  (202)  720-9551. 

•  Agricultural  Stabilization  and 
Conservation  Service,  7  CFR  part  1430, 
Milk  Marketing  Assessments  and  Diary 
Refund,  Payments  Program,  CCC-140, 
CCC-140  Continuation,  CCC-141,  CCC- 
141  Continuation,  CCC-310,  Monthly; 
Annually.  Individuals  or  households; 
Farms;  Businesses'or  other  for-profit; 


209,000  responses;  92,323  hours,  Raellen 
Erickson  (202)  720-3581. 

Extension 

•  Federia  Crop  Insurance 
Corporation,  Crop  Insurance  Acreage 
Report  and  Unit  Division  Option  Form, 
FCI-19  and  FCI-553,  Annually, 
Individuals  or  households;  Farms; 
160,000  responses^  77,500  hours,  Bonnie 
L  Hart  (202)  245-5048. 

•  Federal  Crop  Insurance 
Corporation,  Field  Inspection  and  Claim 
For  Indemnity,  FCI-63,  74.  and  74  (TPC), 
On  occasion,  Individuals  or  households; 
Farms;  40,000  responses;  10,000  hours, 
Bonnie  L  Hart  (202)  254-6393. 

•  Forest  Service,  Volunteer 
Application  for  Natural  Resources 
Agencies.  OF-301,  One-time  only, 
Individuals  or  households;  58,100 
responses;  14,525  hours,  Donald  T. 
Hansen  (703)  235-6855. 

•  Food  Safety  and  Inspection  Service. 
Regulations  Governing  Meat  Inspection, 
part  309.16,  Livestock,  suspected  of 
having  biological  residues.  FSIS-8eOO-6, 
Recordkeeping;  On  occasion. 
Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
Businesses  or  organizations;  606,000 
responses;  69,416  hours,  Roy  Purdie  (202) 
720-5372. 

New  Collection 

•  Rural  Eleclrication  Adininistration, 
Policy  on  Audits  of  REA  Borrowers, 
Annually.  Businesses  or  other  for-profit; 
Non-profit  institutions;  Small, 
businesses,  or  organizations;  3,8"2 
responses;  20,276  hours,  Paul  D. 
Marsden  (202)  720-9551. 

Reinstatement 

•  Farmers  Home  Administration,  7 
CFR  1951-L.  Servicing  Cases  Where 
Unauthorized  Loan  or  Other,  Fmancial 
Assistance  Was  Received — Farmer 
Programs,  On  occasion.  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  3,070 
responses;  3,070  hours.  Jack  Holston 
(202)  720-9738. 

•  Farmers  Home  Administration,  7 
CFR  1806-A,  Real  Property  Insurance, 
FmHA  426-2,  On  occasion,  Individuals 
or  households;  Farms;  Businesses  or 


other  for-profit;  1,980  responses;  224 
hours.  Jack  Holston  (202)  720-9736. 
Lairy  K.  Robetson, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  91-29109  Filed  12-4-91:  8:45  am] 

MLUNO  CODE  M10-01-M 

Commodity  Credit  Corporation 

Mari(et  Promotion  Program,  Fiscal 
Year  1992 

agency:  Commodity  Credit  Corporation, 
USDA. 

AcnoN:  Notice. 

summary:  This  notice  announces  an 
extension  of  the  application  period  for 
participation  in  the  Market  F^omotion 
Period  (MPP)  for  Fiscal  Year  1992  until  5 
p.m.  eastern  standard  time,  seven  (7) 
calendar  days  after  date  of  publication 
in  Federal  Register. 

FOn  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Commodity 
and  Marketing  Programs,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000,  Telephone:  (202)  720-5521. 

SUPPLEMENTARY  INFORMATION:  The  MPP 

is  implemented  by  the  Commodity 
Credit  Corporation  (CCC)  in  accordance 
with  the  regulations  set  forth  in  7  CFR 
part  1485,  subpart  B  (58  FR  40745), 
published  on  August  16, 1991.  On  August 
21, 1991,  CCC  published  a  notice  in  the 
Federal  Register  (56  FR  41504)  informing 
prospective  applicants  for  participation 
in  the  MPP  that  all  applications  had  to 
be  received  by  CCC  by  5  p.m.  eastern 
standard  time,  October  21, 1991. 

A  thorough  review  of  the  applications 
received  by  CCC  thus  far  has  revealed 
that  a  number  of  applicants  failed  to 
submit  all  requested  information  in 
accordance  with  7  CFR  part  1485, 
subpart  B.  This  may  have  been  due  to 
differences  in  the  application 
requirements  for  the  Fiscal  Year  1992 
MPP  and  the  previous  year's  programs. 
CCC  has  determined  that  the  program's 
goals  and  purposes  can  be  best  served 
by  enabling  program  managers  to 
consider  a  broader  range  of 
commodities  and  applicants.  Therefore, 
CCC  is  extending  the  period  to  apply  for 
participation  in  the  MPP  until  5  p.m. 
eastern  standard  time,  seven  (7) 
calendar  days  after  date  of  publication 
in  Federal  Register. 
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other  for-profit;  1,980  responses;  224 
hours.  Jack  Holston  (202)  720-9736. 
Lany  K.  Robenon, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  91-29109  Filed  12-4-91;  8:45  am) 

WLUNO  CODE  3410-41-M 

Commodity  Credit  Corporation 

Market  Promotion  Program,  Fiscal 
Year  1992 

AOENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice. 

summary:  This  notice  announces  an 
extension  of  the  application  period  for 
participation  in  the  Market  Promotion 
Period  (MPP)  for  Fiscal  Year  1992  until  5 
p.m.  eastern  standard  time,  seven  (7) 
calendar  days  after  date  of  publication 
in  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Marketing  Operations  Staff,  Commodity 
and  Marketing  Programs,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000.  Telephone:  (202)  720-5521. 

SUPPLEMENTARY  INFORMATION:  The  MPP 

is  implemented  by  the  Commodity 
Credit  Corporation  (CCC)  in  accordance 
with  the  regulations  set  forth  in  7  CFR 
part  1485,  subpart  B  (58  FR  40745). 
published  on  August  16. 1991.  On  August 
21, 1991.  CCC  published  a  notice  in  the 
Federal  Register  (56  FR  41504)  informing 
prospective  applicants  for  participation 
in  the  MPP  that  all  applications  had  to 
be  received  by  CCC  by  5  p.m.  eastern 
standard  time,  October  21, 1991. 

A  thorough  review  of  the  applications 
received  by  CCC  thus  far  has  revealed 
that  a  number  of  applicants  failed  to 
submit  all  requested  information  in 
accordance  with  7  CFR  part  1485, 
subpart  B.  This  may  have  been  due  to 
differences  in  the  application 
requirements  for  the  Fiscal  Year  1992 
MPP  and  the  previous  year's  programs. 
CCC  has  determined  that  the  program's 
goals  and  purposes  can  be  best  served 
by  enabling  program  managers  to 
consider  a  broader  range  of 
commodities  and  applicants.  Therefore, 
CCC  is  extending  the  period  to  apply  for 
participation  in  the  MPP  until  5  p.m. 
eastern  standard  time,  seven  (7) 
calendar  days  after  date  of  publication 
in  Federal  Register. 


Signed  «l  Washi.igton,  DC.  on  December  2. 
1991. 

Duane  Acker, 

Administrator.  Foreign  Agricultural  Service. 

and  Vice  President.  Commodity  Credit 

Corporation. 

[FR  Doc.  91-29195  Filed  12-4-91:  8:45  am] 

BtUJNO  COOE  3410-10-M 


Forest  Service 

Buck-Uttte  Boulder  Timtjer  Sale, 
Bitterroot  National  Forest.  Ravalli  Co., 
MT 

agency:  Forest  Service,  USDA. 

action:  Revised  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  (original  notice  of  intent  was 
published  February  5. 1990  FR  Vol  55. 
No.  24  p.  3755-3756). 

SUMMARY:  The  Forest  Service  proposes 
to  har\est  timber,  build  roads  and 
improve  management  in  an  area  of  the 
Bitterroot  National  Forest 
approximately  36  air  miles  southwest  of 
Hamilton,  Montana.  Part  of  the  area 
being  considered  for  harvest  is  within 
the  Allan  Mountain  Roadless  Area 
(01946). 

Due  to  unanticipated  changes  in  work 
priorities  delaying  the  analysis,  the  DEIS 
for  the  Buck -Little  Boulder  Timber  Sale 
is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by 
February,  1992  instead  of  the  July  1990 
date  published  in  the  original  Notice  of 
Intent.  Accordingly  the  FEIS  is  re- 
schedided  for  completion  by  July  1992. 
The  Responsible  Official  is  Nora  B. 
Rasure,  West  Fork  District  Ranger.  The 
other  information  provided  in  55  FR 
3755-3756  is  still  accurate.  Additional 
comments  on  the  project  can  be  made  al 
any  time  during  the  plaiming  period  and 
during  the  formal  conunent  period 
between  DEIS  and  FEIS. 

FOR  FURTHER  INFORMATION  OR  TO 
SUBMIT  COMMENTS  CONTACT:  Nora 
Rasure,  District  Ranger.  West  Fork 
Ranger  District  Bitterroot  National 
Forest.  6735  West  Fork  Road.  Darby, 
Montana,  59829,  telephone  (406).  821- 
3269. 

Dated;  November  25. 1991. 
Nora  RasuTB, 

West  Fork  District  Ranger.  Bitterroot 

National  Forest. 

|FR  Doc.  91-29148  Filed  12-4-91:  8:45  am) 

BILUNS  COM  S410-11-M 


Soil  Conservation  Service 

Follansbee  Park  Critical  Area 
Treatment  and  Land  Drainage  RC&D 
Measure  Plan,  WV 

AGENCY:  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines.  (7  CFR 
part  650):  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Follansbee  Park  Critical  Area  Treatment 
and  Land  Drainage  RC&D  Measure  Plan, 
City  of  Follansbee,  Brooke  County.  West 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  room  301,  Morgantown,  West 
Virginia  26505,  Telephone  (304)  291- 
4151. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Rollin  Swank.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Notice  of  a  Fmding  of  No  Signiflcant 
Impact 

The  purpose  of  this  measure  is  critical 
area  treatment  and  land  drainage  for 
erosion  control.  The  measure  is 
designed  to  stabilize  by  regrading, 
shaping,  and  revegetating  approximately 
1  acre  of  land  that  has  an  average 
erosion  rate  of  15  tons  per  acre  per  year. 
Conservation  practices  include  a 
diversion,  land  smoothing  seeding, 
mulching,  and  subsurface  drainage  to 
intensify  use  of  a  public  park. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  has  been  forwarded 
to  the  Environmental  Protection  Agency 
and  to  various  Federal,  State  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Rollin  N.  Swank. 
State  Conservationist. 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conserx'ation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials. 

Dated:  November  25. 1991. 
Rollin  N.  Swank, 
State  Consen-ationist. 
[FR  Doc.  91-29149  Filed  12-4-91:  8:45  am| 
MUJNG  COOC  MtO-1«-M 


DEPAFrrMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Motor  Freight  Transportation 
and  Warehousing  Survey. 

Fo.nv  Xumberfs):  B-514.  B-515.  B-524. 
B-525. 

Agency  .Approval  Number:  0607-0510. 

Type  of  Request:  Revision. 

Burden:  4.800  hours. 

Number  of  Respondents:  3.000. 

A  vg  Hours  Per  Response:  1 1  /2  hours. 

Needs  and  Uses:  The  Census  Bureau 
conducts  this  aimually  to  obtain 
financial  information  on  for-hire 
trucking  and  warehousing  services.  We 
collect  data  in  the  following  categories: 
number  of  locations,  revenues, 
commodity  types  dealt  in.  size  of 
shipments,  expenses,  and  fleet 
characteristics.  Federal  government 
agencies  use  the  data  for  computations 
of  the  national  accounts.  The  private 
sector  uses  the  data  for  market  analysis. 

Affected  Public:  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatorj'. 

OMB  Desk  Officer  Maria  Gonzalez. 
395-7313. 

Copies  of  the  abo\  e  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW. 
Washington,  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
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Maria  Gonzalez,  0MB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  27, 1991. 
Edward  MichaU. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
|FR  Doc.  91-29135  Filed  12-4-91:  8:45  ami 

MLUNQ  CODE  3S1(M>7-F 


Economics  and  Statistics 
Administration 

(Docket  No.  911191-1291] 

Proposed  Open  and  Nonexclusive  List 
of  Distributors  of  CD-ROIM  Readers 

agency:  Economics  and  Statistics 

Administration.  U.S.  Department  of 

Commerce. 

action:  Notice  of  proposed  list  of 

vendors. 

summary:  The  Economics  and  Statistics 
Administration  of  the  Department  of 
Commerce  produces  and  distributes 
many  CD-ROM  titles  through  its 
component  organizations.  These 
products  have  received  wide  acceptance 
by  microcomputer  users  equipped  with 
CD-ROM  readers.  However,  Commerce 
staff  have  noted  some  lack  of 
knowledge  about  CD-ROM  and  have 
received  many  requests  for  assistance  in 
selecting  and  using  CD-ROM  drives. 
This  apparent  difficulty  has  limited  the 
dissemination  of  Commerce  CD-ROM 
based  information  products. 

The  Department  of  Commerce 
proposes  to  provide  a  beneficial  service 
to  potential  users/buyers  of  its  CD- 
ROM  products  by  providing  information 
on  CCi-ROM  hardware  availability  in  an 
objective,  impartial  manner.  This  will  be 
accomplished  through  the  establishment 
of  a  nonexclusive  list  of  vendors  of  CD- 
ROM  readers  which  will  be  made 
available  to  anyone  who  asks  for  it.  The 
Department  wants  this  hst  to  include  all 
vendors;  no  recommendation  or 
endorsement  by  the  Department  is 
implied. 

The  Department  conducts  seminars 
and  conferences  at  which  its  CD-ROM 
products  are  displayed  and 
demonstrated;  it  also  accepts  orders  for 
its  CD-ROMs  by  telephone  or  mail.  The 
Department  will  supply  potential  users 
who  ask  for  assistance  in  obtaining  CD- 
ROM  readers  with  the  names, 
addresses,  and  telephone  numbers  of  all 
vendors  that  have  supplied  such 
information  to  the  Department.  It  will 
then  be  up  to  the  potential  users  to 
contact  and  make  arrangements  with 
suppliers. 

Soire  of  the  Department's  CD-ROM 
titles  are  available  in  quantity  at  bulk 


rates.  Vendors  that  wish  to  distribute 
these  or  other  Commerce  Department 
products  bundled  with  CD-ROM  drives 
provided  by  the  vendors  are  encouraged 
to  do  so.  but  all  vendors,  whether  they 
distribute  Department  products  or  not, 
will  be  included  on  the  list  upon  request. 

DATES:  Vendors  may  provide  name  and 
address  information  at  any  time. 

ADDRESSES:  Vendors  wishing  to 
participate  should  send  information  to: 
John  E.  Cremeans.  Director.  Office  of 
Business  Analysis.  Room  H4878,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ken  W.  Rogers,  telephone  (202)  377- 
1986. 

SUPPLEMENTARY  INFORMATION:  It  is 
expected  that  listed  vendors  will  be  able 
to  provide  CD-ROM  drives  compatible 
with  IBM  personal  computers,  necessary 
MS-DOS  CD-ROM  extensions  to  read 
ISO  9660  compliant  CD-ROMs,  any 
interface  circuit  boards  and  cables  (if 
required  by  the  drive),  and  telephone  or 
onsite  support  for  installation  and 
operation  of  the  drive.  No  restrictions 
will  be  placed  on  the  manufacture  or 
configuration  of  the  CD-ROM  drives. 
Nor  will  there  be  restrictions  on  the 
prices  vendors  may  charge. 

The  vendor  list  will  be  nonexclusive 
and  the  Department  encourages  as  many 
vendors  as  possible  to  participate.  The 
Department  will  supply  vendor  data  to 
persons  requesting  aid  in  obtaining  CD- 
ROM  drives  but  will  not  validate, 
recommend,  nor  endorse  vendors. 

Vendors  may  obtain  a  complete  list  of 
CD-ROM  titles  available  from  the 
Department,  their  prices,  and  a  brief 
description  from:  Ken  Rogers.  Office  of 
Business  Analysis,  room  H4385,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  telephone  (202)  377-1986. 

As  planned,  this  is  an  ongoing  project. 
Vendor  information  may  be  submitted  to 
the  above  address  at  any  time.  This 
solicitation  may  appear  in  the 
Commerce  Business  Daily  periodically 
to  encourage  additional  participation  by 
CD-ROM  vendors.  Vendors  should 
provide  name,  address,  and  telephone 
number  for  each  location.  A  master  list 
will  be  compiled  of  all  participating 
vendors  to  be  provided  to  all  persons 
requesting  assistance. 

Dated:  November  29, 1991. 
Ntark  W.  Plant. 

Deputy  Under  Secretary  for  Economic  Affairs, 
U.S.  Department  of  Commerce. 
\VK  Doc.  91-29197  Filed  12-4-91:  8:45  am) 
(BUOJNa  CODE  3S10-CA-M 


International  Trade  Administration 
[A-588-0281 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Roller 
Chain,  other  than  Bicycle,  from  Japan 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

EFFECTIVE  DATE:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wells  or  Michael  Pass.  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-3003  or  (202)  377- 
0629.  respectively. 

Preliminary  Results 

Bacfiground 

In  response  to  a  request  from  the 
American  Chain  Association,  the 
petitioner  in  this  proceeding,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  roller  chain, 
other  than  bicycle,  from  Japan  (55  FR 
13302,  April  10, 1990),  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

On  June  1, 1990,  the  Department 
published  a  notice  of  initiation  of  this 
administrative  review  (55  FR  22366). 

This  review  covers  Hitachi  Metals 
Techno,  Ltd.,  Izumi  Chain 
Manufacturing  Co.,  Ltd.,  Kago  Koyo, 
K.K.  (Kaga  Industries  Co.,  Ltd.),  Pulton 
Chain  Company  (Pulton),  and  RK  Excel. 
Ltd.,  manufacturers/exporters  of  roller 
chain,  other  than  bicycle,  shipped  to  the 
United  States.  The  period  of  review 
(POR)  is  April  1. 1989  through  March  31. 
1990.  Administrative  reviews  of  several 
other  firms  are  being  conducted 
separately. 

Since  the  publication  of  the  notice  of 
initiation  on  June  1. 1990,  the  following 
events  have  occurred.  All  five 
companies  received  sections  A,  B.  and  C 
of  the  Department's  antidumping 
questionnaire  by  August  1. 1990,  and  all 
companies  requested  and  received 
extensions  of  time  for  submission  of  the 
questionnaire  responses.  We  received 
responses  from  all  firms  by  October  15. 
1990. 

Between  November  5. 1990.  and 
September  21. 1991,  the  Department 
issued  Section  A,  B,  and  C  deficiency 
letters  to  all  five  firms,  received 
responses  from  all  five  firms,  issued 
constructed  value  (CV)  (section  D) 
questionnaires  to  four  firms,  received 
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International  Trade  Administration 

(A-588-028] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Roller 
Chain,  other  than  Bicycie,  from  Japan 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

EFFECTIVE  DATE:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wells  or  Michael  Pass,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-3003  or  (202)  377- 
0629,  respectively. 

Preliminary  Results 

Background 

In  response  to  a  request  from  the 
American  Chain  Association,  the 
petitioner  in  this  proceeding,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  roller  chain, 
other  than  bicycle,  from  Japan  (55  FR 
13302,  April  10, 1990),  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

On  June  1, 1990,  the  Department 
published  a  notice  of  initiation  of  this 
administrative  review  (55  FR  22366). 

This  review  covers  Hitachi  Metals 
Techno.  Ltd.,  Izumi  Chain 
Manufacturing  Co.,  Ltd.,  Kago  Koyo, 
K.K.  (Kaga  Industries  Co.,  Ltd.),  Pulton 
Chain  Company  (Pulton),  and  RK  Excel, 
Ltd.,  manufacturers/exporters  of  roller 
chain,  other  than  bicycle,  shipped  to  the 
United  Slates.  The  period  of  review 
(POR)  is  April  1. 1989  through  March  31, 
1990.  Administrative  reviews  of  several 
other  firms  are  being  conducted 
separately. 

Since  the  publication  of  the  notice  of 
initiation  on  June  1, 1990.  the  following 
events  have  occurred.  All  five 
companies  received  sections  A,  B,  and  C 
of  the  Department's  antidumping 
questionnaire  by  August  1, 1990,  and  all 
companies  requested  and  received 
extensions  of  time  for  submission  of  the 
questionnaire  responses.  We  received 
responses  from  all  firms  by  October  15, 
1990. 

Between  November  5, 1990,  and 
September  21, 1991.  the  Department 
issued  Section  A,  B,  and  C  deficiency 
letters  to  all  five  firms,  received 
responses  from  all  five  firms,  issued 
constructed  value  (CV)  (section  D) 
questionnaires  to  four  firms,  received 


CV  responses  from  the  four  firms,  issued 
deficiency  questionnaires  with  respect 
to  the  CV  of  the  four  firms,  and  received 
responses  to  those  deficiency 
questionnaires. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  roller  chain,  other  than 
bicycle,  ("roller  chain")  from  Japan.  The 
term  "roller  chain,  other  than  bicycle" 
includes  chain,  with  or  without 
attachments,  whether  or  not  plated  or 
coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller  links. 
The  center  plates  are  located  between 
the  strands  of  roller  links.  Such  chain 
may  be  either  single  or  double  pitch  and 
may  be  used  as  power  transmission  or 
conveyor  chain. 

The  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  phis  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  The  review 
further  covers  chain  model  numbers  25 
and  35. 

Roller  chain  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  subheadings  7315.11.00  through 
7616.90.00.  Although  the  HTS 
subheadings  are  providing  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Such  or  Similar  Comparisons 

For  the  purposes  of  this  review,  we 
have  determined  that  roller  chain,  other 
than  bicycle,  and  leaf  chain  comprise  a 
single  category  of  such  or  similar 
merchandise.  We  made  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise 
(difmer),  where  appropriate,  in 
accordance  with  section  773(a)(4)(c)  of 
the  Act. 

Use  of  Best  Information  Available 

As  provided  for  in  section  776(c)  of 
the  Act,  the  Department  has  determined 
that  use  of  best  information  available 
(BIA)  is  appropriate  for  all  sales  of  roller 
chain  from  Izumi  and  Pulton,  to 
calculate  the  margin  on  Hitachi  sales 
requiring  a  difmer,  and  for  R.K.  Excel 
U.S.  sales  with  a  reported  gross  unit 
price  of  zero. 


Our  decision  to  use  BIA  for  Izumi  and 
Pulton  is  based  on  the  magnitude  of  the 
omissions  and  deficiencies  in  their 
responses.  Izumi  failed  to  provide  the 
Department  with  information  necessary 
to  calculate  CV.  Pulton  failed  to  provide 
the  information  necessary  to  select 
comparison  products  or  calculate  a  CV. 

Hitachi  reported  that  it  purchased 
some  roller  chain  from  related  parties  in 
the  home  market.  The  Department 
requested  that  for  purposes  of  the  difmer 
calculation,  Hitachi  provide  the  cost  of 
manufacture  (COM)  of  these  products. 
Hitachi  responded  that  it  was  unable  to 
obtain  the  cost  information  because  of 
its  limited  relationship  with  the  supplier. 
Instead,  it  supplied  the  weighted- 
average  acquisition  price  to  be  used  as 
the  basis  for  the  difmer  calculation.  The 
acquisition  price  from  a  related  supplier 
does  not  provide  a  reliable  basis  upon 
which  to  calculate  the  cost  attributable 
to  the  physical  differences  in  the 
merchandise. 

In  deciding  what  to  use  as  BIA,  19 
CFR  353.37(b)  provides  that  the 
Department  may  take  into  account 
whether  a  party  fails  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BIA.  For  purposes  of 
these  preliminary  results,  we  have 
applied  BIA  depending,  in  part,  on 
whether  a  company  refused  to 
participate  or  attempted  ta cooperate  in 
the  review. 

When  a  company  is  considered  by  the 
Department  to  be  cooperative  because  it 
substantially  responds  to  the 
Department's  requests,  we  generally 
assign  to  that  company  the  higher  of:  (a) 
The  highest  rate  calculated  for  a 
responding  firm  with  shipments  during 
the  period,  or  (b)  the  highest  rate  for  that 
company  for  any  previous  review  or  the 
original  investigation.  See  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews:  Portable  Electric  Typewriters 
from  Japan  (FR  56394,  November  4, 
1991).  Following  this  hierarchy,  for  Izumi 
and  Pulton  we  assigned  the  highest  rate 
from  any  previous  review  or  the  original 
investigation. 

However,  Hitachi's  response  required 
only  a  partial  use  of  BIA,  as  a 
substantial  portion  of  their  response 
was  fully  acceptable.  For  sales  where 
the  U.S.  product  was  procured  from  a 
related  supplier  and  Hitachi  failed  to 
provide  cost  of  production  information 
to  generate  difmers,  as  BL'\  for  those 
sales,  we  have  used  the  weighted- 
average  margin  found  on  all  other 
Hitachi  sales. 


United  States  Price 

Hitachi 

We  based  U.S.  price  (USP)  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  where  sales 
were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States  because  exporter's  sales  price 
(ESP)  methodology  was  not  indicated  by 
other  circumstances.  Where  sales  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act. 

We  calculated  purchase  price  based 
on  packed,  duty  paid,  delivered  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
foreign  brokerage,  ocean  freight,  marine 
insurance,  U.S.  duty,  U.S.  inland  freight, 
discounts,  and  U.S.  brokerage. 

We  calculated  ESP  based  on  packed, 
duty  paid  prices  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage. 
U.S.  inland  freight,  U.S.  brokerage, 
ocean  freight,  marine  insurance,  and 
U.S.  duty.  In  accordance  with  section 
772(e)(2)  of  the  Act,  we  made  further 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  made 
deductions  for  commissions  and  U.S. 
indirect  selling  expenses  in  the  home 
market  and  United  States,  including 
warranty  expenses  and  warehousing 
expenses. 

For  purchase  price  and  ESP  sales 
being  compared  to  home  market  sales, 
because  a  consumption  tax  was  paid  on 
home  market  sales  but  not  on  U.S.  sales, 
we  added  to  the  U.S.  selling  price  the 
amount  of  the  consumption  tax  that 
would  have  been  collected  if  Japan  had 
taxed  the  export  sales. 

Kaga 

In  accordance  with  section  772(b)  of 
the  Act,  we  based  USP  on  purchase 
price  because,  while  all  of  Kaga's  sales 
were  made  to  an  unrelated  trading 
company,  Kaga  knew  at  the  time  of  sale 
that  the  merchandise  was  intended  for 
sale  to  an  unrelated  purchaser  in  the 
United  States.  Moreover.  ESP 
methodology  was  not  indicated  by  other 
circumstances. 

We  calculated  purchase  price  based 
on  the  packed,  Yokohama  port  price  to 
the  unrelated  trading  company  in  Japan. 
We  deducted  foreign  inland  freight. 

Because  a  consumption  tax  was  paid 
on  home  market  sales  but  not  on  U.S. 
sales,  we  added  to  the  U.S.  selling  price 
the  amount  of  the  consumption  tax  that 
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would  have  been  collected  if  Japan  had 
taxed  the  export  sales. 

RK  Excel  Ltd. 

We  based  USP  on  purchase  price 
because  all  sales  to  the  first  unrelated 
purchaser  occurred  prior  to  importation 
into  the  United  States  in  accordance 
with  section  772(b)  of  the  Act  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances. 

We  calculated  purchase  price  on 
packed,  net  or  ex-godown  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  foreign  inland  insurance.  Because 
U.S.  sales  were  reported  exclusive  of 
commissions  paid  to  the  U.S.  sales 
agent,  we  added  to  the  U.S.  selling  price 
the  amount  of  the  commissions 
respondent  had  deducted  improperly. 

Because  a  consumption  tax  was  paid 
on  home  market  sales  but  not  on  U.S. 
sales,  we  added  to  the  U.S.  selling  price 
the  amount  of  the  consumption  tax  that 
would  have  been  collected  if  Japan  had 
taxed  the  export  sales. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  roller  chain  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  foreign  market 
value  (FMV),  we  compared  the  volume 
of  home  market  sales  in  the  such  or 
similar  category  to  the  volume  of  third 
country  sales  in  the  such  or  similar 
category,  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  All  companies 
had  viable  home  markets. 

Hitachi 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  calculated 
FMV  based  on  packed",  f.o.b.  prices  to 
related  and  unrelated  customers  in  the 
home  market.  We  used  sales  to  related 
customers  only  when  we  determined 
that  the  sales  were  at  prices  reOective  of 
arm's  length  transactions. 

For  comparisons  to  purchase  price 
sales,  we  made  adjustments,  where 
appropriate,  for  credit  expenses,  in 
accordance  with  19  CFR  353.56.  Because 
commissions  were  paid  only  in  the  U.S. 
market,  we  added  U.S.  commissions  and 
deducted  home  market  indirect  selling 
expenses  up  to  the  amount  of  the  U.S. 
commissions.  We  also  made  a 
circumstance-of-sale  adjustment  for  the 
difference  between  the  consumption 
taxes  on  home  market  sales  and  U.S. 
sales. 

For  comparisons  to  ESP  sales,  we 
deducted  credit  expenses  and  home 
market  indirect  selling  expenses  capped 
by  the  amount  of  indirect  selling 
e.xpenses  and  commissions  incurred  in 


the  U.S.  market,  in  accordance  with  19 
CFR  353.56(b)(2).  We  made  a 
circumstance-of-sale  adjustment  for  the 
difference  between  the  consumption 
taxes  on  home  market  sales  and  U.S. 
sales. 

If  comparisons  to  similar  merchandise 
in  the  home  market  could  not  be  found 
in  any  month  of  the  POR.  we  based 
FMV  on  CV,  in  accordance  with  section 
773(e)  of  the  Act.  CV  includes  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses  and  profit 
incurred  on  sales  of  the  same  class  or 
kind  of  merchandise  in  the  home 
market,  and  packing.  We  used  Hitachi's 
CV  data  except  that  financial  expenses 
were  revised  to  reflect  consolidated 
interest  expense.  We  excluded  the 
interest  attributable  to  accounts 
receivable  in  order  to  avoid  double 
counting  imputed  credit  expense. 

We  used  actual  general  expenses  as 
these  amounts  were  greater  than  the 
statutory  minimum  of  ten  percent.  For 
profit,  we  applied  eight  percent  of  the 
combined  cost  of  materials,  fabrication, 
and  general  expenses,  pursuant  to 
section  773(e)(l)(B)(ii)  of  the  Act. 
because  the  actual  amount  was  less 
than  the  statutory  minimum  of  eight 
percent. 

Where  FMV  was  based  on  CV,  for 
comparisons  to  purchase  price  sales,  we 
made  circumstance  of  sale  adjustments 
for  differences  in  credit,  in  accordance 
with  19  CFR  353.56(a)(2).  Because 
commissions  were  paid  only  in  the  U.S. 
market,  we  added  U.S.  commissions  and 
deducted  home  market  indirect  selling 
expenses  up  to  the  amount  of  the  U.S. 
commissions. 

Kaga 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  calculated 
foreign  market  value  based  on  packed, 
delivered  prices  to  unrelated 
wholesalers  and  original  equipment 
manufacturers  in  the  home  market.  We 
made  deductions,  where  appropriate,  for 
inland  freight. 

We  made  circumstance-of-sale 
adjustments  for  differences  in  credit 
terms,  in  accordance  with  19  CFR  353.56. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs.  We 
made  a  circumstance-of-sale  adjustment 
fv^r  the  difference  between  the 
consumption  taxes  on  home  market 
sales  and  U.S.  sales. 

For  sales  that  could  not  be  matched 
contemporaneously,  we  calculated  a 
weighted-average  foreign  market  value 
for  each  product  based  on  all  reported 
sales  during  the  review  period. 


RK  Excel.  Ltd 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market. 

For  co.Tiparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  foreign  inland  insurance.  We 
made  circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
merchandise,  credit,  advertising,  and 
technical  service  expenses  in 
accordance  with  19  CFR  353.56.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  Because 
commissions  were  paid  only  in  the  U.S. 
market,  we  added  U.S.  commissions  and 
deducted  home  market  indirect  selling 
up  to  the  amount  of  the  U.S. 
commissions.  We  made  a  circumstance- 
of-sale  adjustment  for  the  difference 
between  the  consumption  taxes 
collected  on  home  market  sales  and  U.S. 
sales. 

If  comparisons  to  similar  merchandise 
in  the  home  market  could  not  be  found 
in  any  month  of  the  POR,  we  based 
FMV  on  CV,  in  accordance  with  section 
773(e)  of  the  Act.  CV  includes  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  general  expenses  and  profit 
incurred  on  sales  of  the  class  or  kind  in 
the  home  market,  and  packing.  We 
relied  on  RK  Excel's  data  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  We  calculated  G&A  expenses  as  a 
percentage  of  cost  of  sales  as  reported 
on  its  financial  statement  and  included  a 
portion  of  the  parent  company's  G&A 
expenses.  We  also  included 
miscellaneous  expenses  and 
miscellaneous  income  related  to 
production  activities. 

2.  We  calculated  interest  expense  as  a 
percentage  of  cost  of  sales  as  reported 
on  the  consolidated  financial 
statements.  We  did  not  offset  interest 
expense  by  short-term  interest  income 
because  the  respondent  did  not  separate 
interest  income  from  dividend  income. 
We  excluded  the  interest  attributable  to 
accounts  receivable  in  order  to  avoid 
double  counting  the  imputed  credit 
expenses. 

We  used  actual  general  expenses  as 
these  amounts  were  greater  than  the 
statutory  minimum  of  ten  percent.  For 
profit,  we  applied  eight  percent  of  the 
combined  cost  of  materials,  fabrication, 
and  general  expenses,  pursuant  to 
section  773(e)(l)(B)(ii)  of  the  Act. 
because  the  actual  amount  was  less 
than  the  statutory  minimum  of  eight 
percent. 
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RK  Excel,  Ltd. 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  foreign  inland  insurance.  We 
made  circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
merchandise,  credit,  advertising,  and 
technical  service  expenses  in 
accordance  with  19  CFR  353.56.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  Because 
commissions  were  paid  only  in  the  U.S. 
market,  we  added  U.S.  commissions  and 
deducted  home  market  indirect  selling 
up  to  the  amount  of  the  U.S. 
c(»nmissions.  We  made  a  circumstance- 
of-sale  adjustment  for  the  difference 
between  the  consumption  taxes 
collected  on  home  market  sales  and  U.S. 
sales. 

If  comparisons  to  similar  merchandise 
in  the  home  market  could  not  be  found 
in  any  month  of  the  POR,  we  based 
FMV  on  CV,  in  accordance  with  section 
773(e)  of  the  Act.  CV  includes  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  general  expenses  and  profit 
incurred  on  sales  of  the  class  or  kind  in 
the  home  market,  and  packing.  We 
relied  on  RK  Excel's  data  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  We  calculated  G&A  expenses  as  a 
percentage  of  cost  of  sales  as  reported 
on  its  financial  statement  and  included  a 
portion  of  the  parent  company's  G&A 
expenses.  We  also  included 
miscellaneous  expenses  and 
miscellaneous  income  related  to 
production  activities. 

2.  We  calculated  interest  expense  as  a 
percentage  of  cost  of  sales  as  reported 
on  the  consolidated  financial 
statements.  We  did  not  offset  interest 
expense  by  short-term  interest  income 
because  the  respondent  did  not  separate 
interest  income  from  dividend  income. 
We  excluded  the  interest  attributable  to 
accounts  receivable  in  order  to  avoid 
double  counting  the  imputed  credit 
expenses. 

We  used  actual  general  expenses  as 
these  amounts  were  greater  than  the 
statutory  minimum  of  ten  percent.  For 
profit,  we  applied  eight  percent  of  the 
combined  cost  of  materials,  fabrication, 
and  general  expenses,  pursuant  to 
section  773{e)(l)(B)(ii)  of  the  Act. 
because  the  actual  amount  was  less 
than  the  statutory  minimum  of  eight 
percent. 


Where  FMV  was  based  on  CV.  we 
made  deductions  for  inland  freight  and 
foreign  inland  insurance.  We  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
merchandise,  credit,  advertising,  and 
technical  service  expenses  in 
accordance  with  19  CFR  353.56.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  Because 
commissions  were  paid  only  in  the  U.S. 
market,  we  added  U.S.  commissions  and 
deducted  home  market  indirect  selling 
up  to  the  amount  of  the  U.S. 
commissions. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  analysis,  we 
preliminarly  determine  the  margins  to 
be: 


Manulacturer/Exponer 


Hitachi  Metals  Tochrvo,  Ltd. 

l2umj  Chain  Co..  Ud , 

Kaga  Industries  Co..  Ltd 

Pulton  Chain  Co..  Inc , 

RF  Excel  Co..  Ltd 


Margin 
percent 


4.12 
3.54 
0.00 
5.00 
0.34 


The  Department  will  issue 
appraisement  instructions  concerning 
these  companies  directly  to  the  Customs 
Service  upon  completion  of  this 
administrative  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
that  established  in  the  final  results  of 
this  review;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review,  but  covered 
in  any  previous  review,  the  cash  deposit 
will  continue  to  be  the  rate  published  in 
the  most  recent  previous  review;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  or  an  earlier  review,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  the  most  recently 
completed  review  of  the  manufacturer; 
and  (4)  the  cash  deposit  rate  for  all  other 
exporters/producers  shall  be  4.12%.  This 
rate  is  the  highest  non-BIA  rate  for  any 
firm  included  in  this  review. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  any  other  written 
comments  must  be  submitted  in  at  least 
ten  copies  of  the  proprietary  version  and 
five  copies  of  the  public  version, 
including  the  public  summary  required 
under  19  CFR  353.32.  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  January  2. 1992.  and  rebuttal 
briefs  no  later  than  January  0, 1992.  In 
accordance  with  19  CFR  353.3d(b).  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  the  case  or  rebuttal  briefs. 
Tentatively,  such  a  hearing  will  be  held 
on  January  13. 1992,  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230.  Persons 
interested  in  attending  the  hearing 
should  contact  the  Department  as  the 
scheduled  date  approaches  to  ensure 
that  circumstances  have  not  required  a 
change  in  plans. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address  and  telephone  number  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  an 
interested  party  may  make  an  oral 
presentation  only  on  arguments  included 
in  its  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  November  29. 1991. 
Francis  ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-29199  Filed  12-4-81:  8:45  amj 
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[A-461-8011  ! 

Initiation  of  Antidumping  Duty 
Investigation:  Uranium  from  the  Union 
of  Soviet  Socialist  Republics 

agency:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

EFFECTIVE  DATE:  December  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  A.  Malmrose  or  Stephanie  L.  Hager, 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 


Washington.  DC  20230;  telephone  (202) 
377-5414  or  (202)  377-5055,  respectively. 

Initiation 

The  Petition 

On  November  8, 1991,  we  received  a 
petition  in  proper  form  filed  by  the  Ad 
Hoc  Committee  of  Domestic  Uranium 
Producers  and  its  individual  members. 
Ferret  Exploration  Company.  Inc..  First 
Holding  Company.  Geomex  Minerals. 
Inc..  Homestake  Mining  Company.  IMC 
Fertilizer.  Inc..  Malapai  Resources 
Company.  Pathfinder  Mines 
Corporation.  Power  Resources.  Inc..  Rio 
Algom  Mining  Corporation.  Solution 
Mining  Corporation.  Total  Minerals 
Corporation.  Umetco  Minerals 
Corporation,  Uranium  Resources.  Inc.. 
and  the  Oil.  Chemical,  and  Atomic 
Workers  International  Union.  We 
received  a  supplemental  submission 
from  petitioners  on  November  27. 1991. 

In  compliance  with  the  filing 
requirements  of  the  Department's 
regulations  (19  Cre  353.12),  petitioners 
allege  that  imports  of  uranium  from  the 
Union  of  Soviet  Socialist  Republics 
( "Soviet  Union")  are  being,  or  are  likely 
to  be  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act ").  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
section  771(9)  (C)  and  (D)  of  the  Act,  and 
because  they  have  filed  on  behalf  of  the 
U.S.  industry  producing  the  product  that 
is  subject  to  this  investigation.  Any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E).  or  (F)  of  section 
771(9)  of  the  Act,  who  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  should  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  have  calculated  United 
Slates  price  ("USP")  using  an  estimated 
weighted  average  f.o.b.  import  price 
based  on  U.S.  Bureau  of  Census 
statistics  on  imports  of  natural  and 
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Hiiriched  uranium  from  the  Soviet  Union 
during  the  period  January  1990  through 
August  1991. 

Petitioners  allege  that  the  Soviet 
Union  is  a  nonmarket  economy  ("NME") 
country  within  the  meaning  of  section 
773(c)  of  the  Act.  Accordingly, 
petitioners  calculated  foreign  market 
value  ("FMV  )  on  the  basis  of 
constructed  value  ("CV").  using  the 
f.HCtors  of  production  methodology 
specified  in  section  773(c  )(3)  of  the  Act. 
Petitioners  calculate!!  two  separate  CVs 
for  mined  and  enriched  uT-anium. 
Petitioners  relied  upon  Canada  as  a 
surrogate  for  the  factors  of  production 
for  mined  uranium  and  sdjustpd  the 
Canadian  labor  and  energy  factors  to 
reflect  differences  in  Soviet  mining  using 
information  from  Eastern  European 
mines  and  public  reports  by  the  U.S. 
Bureau  of  Mines.  Petitioners  relied  upon 
the  U.K.  as  a  surrogate  for  the  factors  of 
production  for  ennched  uranium.  In 
valuing  the  factors  of  production  for 
both  mining  and  enrichir;ent.  petitioners 
relied  upon  Portugal,  a  third  ccuntrj'  that 
produces  a  comparable  pro<hict  a.ad 
whose  economy  is  market  driven  and 
comparable  to  the  economy  of  the 
Soviet  Union. 

We  adjusted  the  factors  of  production 
related  to  capital  costs  and  depreciation. 
We  used  capital  costs  for  Canadian 
mining  operaiions  rather  than  the 
Portuguese  values  submitted  by 
petitioners.  Petitioners  had  derived  the 
Portuguese  capital  costs  by  applying  the 
Canadian  capital-to-operating-cost  ratio 
to  Portuguese  operating  costs.  Decause 
capital  costs  are  largely  fixed  costs, 
there  is  no  reason  to  assume  they  would 
vary  with  the  changes  between  the 
Portuguese  and  Canadian  operating 
costs.  For  depreciation,  we  used  the 
average  site  depreciation  for  enrichment 
based  on  the  fiscal  year  1990  financial 
statements  of  Urenco  adjusted  to  1991 
figures,  rather  than  the  depreciation  for 
two  different  plants  in  the  United 
Kingdom  developed  for  the  petition.  We 
disallowed  the  petitioners'  adjustment 
related  to  the  quantity  of  energy  used  in 
the  Soviet  Union  because  sufficient 
support  was  not  provided. 

Based  on  the  petitioner's  comparison 
of  USP  and  FMV,  adjusted  to  reflect  the 
Department's  methodology,  the  dumping 
margins  for  uranium  from  the  Soviet 
Union  range  from  41.53  to  136.64 
percent. 

Initiation  of  In  vest igat ion 

Under  section  732(c)  of  the  Act,  the 
Department  must  determine,  within 
twenty  days  after  a  petition  is  filed, 
whether  the  petition  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 


and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
uranium  from  the  Soviet  Union  and 
found  that  the  petition  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  uranium 
from  the  Soviet  Union  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  April  15, 
1991. 

Pursuant  to  section  771(18)  of  the  Act 
and  based  on  prior  investigations,  the 
Soviet  Union  is  a  NME.  Parties  will  have 
the  opportunity  to  comment  on  this  issue 
and  whether  FMV  should  be  based  on 
prices  or  costs  in  the  NME  in  the  course 
of  this  investigation.  The  Department 
further  presumes,  based  on  the  extent  of 
central  control  in  the  NME,  that  a  single 
antidumping  margin  is  appropriate  for 
all  exporters.  Only  if  NME  exporters  can 
demonstrate  an  absence  of  central 
government  control  with  respect  to  the 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  entitled  to  separate, 
company-specific  margins.  (See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Sparkles  from  the  People's 
Republic  of  China  (56  FR  20588,  May  8. 
1991)  for  a  discussion  of  the  information 
the  Department  considers  in  this 
regard.) 

In  accordance  with  section  773(c), 
FMV  in  NME  cases  is  based  on  NME 
factors  of  production  (valued  in  a 
market  economy  country).  Absent 
evidence  that  the  Soviet  government  has 
selected  which  mines  or  plants  produce 
for  the  United  States  market,  for 
purposes  of  this  investigation  we  intend 
to  base  FMV  only  on  those  factories  in 
the  Soviet  Union  which  produce 
uranium  for  export  to  the  United  States. 

Scope  of  In  vestigation 

The  product  covered  by  this 
investigation  is  uranium  from  the  Soviet 
Union.  This  includes  natural  uranium  in 
the  form  of  uranium  ores  and 
concentrates;  natural  uranium  metal  and 
natural  uranium  compounds;  alloys, 
dispersions  (including  cermets),  ceramic 
products  and  mixtures  containing 
natural  uranium  or  natural  uranium 
compounds;  uranium  enriched  in  U235 
and  its  compounds:  alloys,  dispersions 
(including  cermets),  ceramic  products, 
and  mixtures  containing  uranium 
enriched  in  U235  or  compounds  of 
uranium  enriched  in  U235.  Imports  of 
these  products  are  currently  classiHable 
under  the  following  Ha.inonized  Tariff 


Schedule  ("HTS ')  subheadings: 
2612.10.00.00,  2844.10.10.00,  2844.10.20.ia 
2844.10.20.25.  2844.10.20.50,  2844.10.20.5.'>. 
2844.10.50.00,  2844.20.00.10,  2844.20.00.2a 
2844.20.00.30.  and  2844.20.00.50. 
Although  the  HTS  subheadings  are 
provided  for  conv.jnience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Preliminary  Determination  by 
International  Trade  Commission 

The  International  Trade  Commission 
("ITC")  will  determine  by  December  23. 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  uranium,  from 
the  Soviet  Union  are  materially  injuring 
or  threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  the  investigation  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  (19  U.S.C. 
1673a). 

Dated:  November  29. 1991. 
Francis ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-29200  Filed  12-*-«l;  &45  am) 

WLUNQ  CODE  3S10-OS-M 


IC-507-6011 

Roasted  hn-SheH  Pistachio*  from  Iran; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

agency:  International  Trade 
Aaministration/Import  Administration 
Department  of  Commerce. 
ACTIOl£  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran. 
EFFECTIVE  DATE:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Christopher  Beach  or  Maria  MacKay, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  2023a  telephone  (202)  377-2788. 
SUPPLEMENTARY  INFORMATION:  On 
October  7. 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (56  FR 
50565)  its  intent  to  revoke  the 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran  (51  FR  35679; 
October  7, 1986).  In  accordance  with  19 
CFR  355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
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Schedule  ("HTS")  subheadings: 
2612.10.00.00,  2844.10.10.00,  2844.10.20.10. 
2844.10.20.25.  2844.10.20.50,  2844.10.20.5.5. 
2844.10.50.00,  2844.20.00.10,  2844.20.00.2a 
2844.20.00.30,  and  2844.20.00.50. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Preliminary  Determination  by 
International  Trade  Commission 

The  International  Trade  Commission 
("ITC")  will  determine  by  December  23. 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  uranium  from 
the  Soviet  Union  are  materially  injuring 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  the  investigation  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  (19  U.S.C. 
1673a). 

Dated:  November  29, 1991. 
Francis  ].  Sailer. 

Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-29200  Filed  12-4-91:  8:45  am) 

BILUNG  CODE  3S10-0S-M 


IC-507-6011 

Roasted  In-Shell  PistacWo*  from  Iran; 
Determination  Not  To  Revoke 
CotJntervailing  Duty  Order 

AOENCY:  International  Trade 
ASministration/Import  Administration 
Department  of  Commerce. 
ACTlOl£  Notice  of  determination  not  to 
revoke  coimtervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran. 
EFFECTIVE  DATE.:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Beach  or  Maria  MacKay. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2788. 
SUPPLEMENTARY  INFORMATION:  On 
October  7, 1991,  the  Department  of 
Commerce  C'the  Department") 
published  in  the  Federal  Register  (56  FR 
50565)  its  intent  to  revoke  the 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran  (51  FR  35679; 
October  7, 1986).  In  accordance  with  19 
CFR  355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 


no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  We  had  not  received  a  request 
for  an  administrative  review  of  the  order 
for  the  last  four  consecutive  annual 
anniversary  months. 

On  October  24, 1991,  the  California 
Pistachio  Commission,  an  original 
petitioner,  and  the  Western  Pistachio 
Association  (originally  the  California 
Pistachio  Association),  an  interested 
party,  objected  to  our  intent  to  revoke 
the  order.  In  addition,  on  October  31, 
1991,  the  Rafsanjan  Pistachio  Producers 
Cooperative,  the  respondent,  requested 
an  administrative  review  of  the 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran.  Therefore,  we 
no  longer  intend  to  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  November  27, 1991. 
|oseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-29201  Filed  12-4-91;  8:45  am) 

BILUNG  CODE  SStO-OS-H 


lC-559-0011 

Certain  Refrigeration  Compressors 
From  the  Republic  of  Singapore;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Hnal  results  of 
countervailing  duty  administrative 
review. 

summary:  On  August  28, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 

We  have  now  completed  this  review 
and  determine  that  Matsushita 
Refrigeration  Industries  (Singapore)  Pte. 
Ltd.  (MARIS),  Asia  Matsushita  Electric 
(Singapore)  Pte.  Ltd.  (AMS],  and  the 
Government  of  the  Republic  of 
Singapore,  the  signatories  to  the 
suspension  agreement,  have  complied 
with  the  terms  of  the  suspension 
agreement  during  the  period  April  1. 
1989  through  March  31. 1990. 
EFFECTIVE  DATE:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Pilaroscia  or  Jeffrey  Laxague, 
Office  of  Agreements  Compliance, 


Internaliondl  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  42595)  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Repubic  of  Singapore  (48  FR  51167. 
November  7, 1983).  We  have  now 
completed  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  Review  I 

Imports  covered  by  this  review  are 
shipments  of  Singaporean  hermetic 
refrigeration  compressors  rated  not  over 
one-quarter  horsepower.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  number 
8414.30.40  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  producer  and 
one  exporter  of  the  subject  merchandise. 
These  two  companies,  along  with  the 
Government  of  Singapore,  are  the 
signatories  to  the  suspension  agreement. 
The  review  covers  the  period  April  1. 
1989  through  March  31, 1990,  and  two 
programs. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  respondents. 
Our  analysis  of  these  comments  follows. 

Comment  1:  Respondents  allege  that 
the  Department  has  miscalculated  the 
net  subsidy  and  consequently,  the 
appropriate  export  charge.  Respondents 
state  that  it  was  inappropriate  for  the 
Department  to  add  back  to  MARIS" 
profit  figure  export  charges  imposed 
pursuant  to  the  suspension  agreement  to 
offset  the  subsidy  and  subsequently 
deducted  by  the  company  for  income 
tax  purposes.  They  argue  that  the 
Department's  methodology  is  flawed 
because  it  is  contrary  to  the  terms  of  the 
suspension  agreement,  as  it  results  in  an 
export  charge  that  exceeds  the  net 
benefit  (tax  savings)  to  MARIS  under 
applicable  Singapore  law.  The 
suspension  agreement  is  based  on  the 
net  benefit  which  equals  the  tax  savings, 
and  the  net  benefit  is  calculated  by 
taking  the  value  of  the  exempt  portion  of 
export  profits,  after  allowing  for  the 
normal  calculation  of  export  profits  in 
accordance  with  Singapore  law. 


Respondents  also  argue  that  use  of  this 
methodology  creates  a  double  standard 
for  income  tax  deductions  which  is 
unfair  to  exporters,  stating  that  U.S. 
importers  are  allowed  the  same  business 
deduction  under  US.  tax  law. 

In  addition,  they  stdte  that  the 
Department's  treatment  of  the 
deductions  is  contrary  to  the 
Departments  practice  of  ignoring 
secondary  consequences  of  an  alleged 
subsidy.  Respondents  claim  that  the 
result  is  an  artificial  inflation  of  the  net 
bounty  or  grant  to  MARIS,  and  an 
inflation  of  the  amount  of  the  exporf 
charge  it  must  pay.  ! 

Department's  Position:  Our 
calculation  of  the  benefit  and  the  export 
charge  rate  in  the  preliminary  results  of 
this  review  was  correct.  This 
methodology  has  been  in  place  since  the 
administrative  review  of  the  January- 
December  1986  period,  and  remains 
unchanged.  Under  the  terms  of  the 
suspension  agreement,  the  net  bounty  or 
grant  determined  to  exist  with  respect  to 
the  subject  merchandise  is  to  be 
completely  offset  with  an  export  charge. 
The  benefit  in  this  case  is  MARIS'  total 
tax  savings  on  export  profits  under  part 
VI  of  the  Economic  Expansion 
Incentives  Act  (EEL\).  MARIS,  by 
deducting  the  export  charge  payments, 
is  able  to  reduce  the  amount  of  its 
taxable  profit,  which  results  in  a 
reduction  of  its  total  tax  liability,  and  a 
consequent  understatement  of  the 
amount  of  the  benefit  it  receives  under 
this  program.  A  complete  offset  of  the 
benefit  is  not  achieved  when  the 
deduction  of  export  charge  payments  is 
used  to  reduce  the  amount  of  taxable 
profit  on  which  the  export  charge  rate  is 
based.  By  adding  back  the  amount  of  the 
deducted  export  charge  payments  to 
profit,  the  Department  is  able  to  base 
the  export  charge  rate  on  the  actual  tax 
savings.  The  Department's  methodology 
offsets  completely  the  countervailable 
benefit,  and  as  such  is  completely  within 
the  terms  of  the  agreement. 

Additionally,  respondents'  allegation 
that  the  Department's  methodology 
results  in  an  unfair  double  standard  for 
treatment  of  business  expenses 
deductions  by  importers  and  exporters 
has  no  basis.  Deductions  of  business 
expenses  by  importers  and  the 
deduction  in  this  case  by  an  exporter  of 
export  charge  payments  which  have 
been  put  in  place  as  a  means  to  provide 
a  complete  offset  of  benefits  found  to  be 
countervailable  under  U.S.  law,  are  two 
entirely  different  situations.  Similariy, 
respondents'  argument  that  U.S. 
importers  are  allowed  the  same  business 
expense  deduction  under  U.S.  tax  law  is 
equally  inapposite  since  deductions 
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under  U.S.  lax  law  have  no  bearing  on 
the  question  of  whether  the 
Department's  methodology  is  in 
compliance  with  the  terms  of  the 
suspension  agreement  and  the 
countervailing  duty  law. 

Furthermore,  the  methodology  used  by 
the  Department  is  not  contrary  to 
Department  practice  of  ignoring 
secondary  effects  of  countervailing 
benefits.  The  benefit  calculated 
represents  solely  the  reduction  in 
MARIS'  total  tax  liability  under  the 
EEIA  program,  as  is  correct.  MARIS' 
deduction  of  export  charge  payments  as 
a  business  expense  is  not  in  any  way  a 
secondary  tax  consequence  of  the 
benefit.  The  deduction  was  made  by 
MARIS  prior  to  the  calculation  of  the 
reduction  in  its  tax  liability.  As  a  result, 
the  deduction  effectively  enables 
MARIS  to  reduce  the  amount  of  profit 
and  understate  the  amount  of  the 
benefit. 

The  Department  has  adjusted  for  this 
by  adding  the  amount  of  the  deducted 
export  change  payments  back  to  taxable 
income  to  fully  capture  the  amount  of 
the  benefit.  The  export  charge  rate 
calculated  in  the  preliminary  results  is 
based  on  this  figure,  and  is  correct  since 
it  fully  offsets  the  benefit. 

Comment  2:  Respondents  comment 
that  the  Department's  refusal  to  conduct 
an  administrative  review  of  the  sixth 
review  period  was  in  violation  of  the 
suspension  agreement,  an  abuse  of 
discretion,  and  not  in  accordance  with 
law.  They  ask  that  the  Department 
reconsider  its  decision  not  to  include 
shipments  of  the  subject  merchandise 
for  the  period  April  1, 1988  through 
March  31, 1989  in  the  current 
administrative  review.  In  their 
submission,  respondents  state  that  they 
did  not  request  a  review  during  the 
November  1989  30-day  "Opportunity  to 
Request  Review"  time  period  because 
they  had  not  yet  received  the  income  tax 
computation  for  this  period,  and  that  it 
was  not  received  until  more  than  one 
year  later. 

Department's  position:  Section  355.22 
of  the  Department's  countervailing  duty 
regulations  states  that  requests  for 
administrative  review  of  a  suspension 
agreement  be  submitted  in  writing 
during  the  anniversary  month  of  the 
publication  of  the  suspension  of 
investigation.  In  November  1989.  the 
Department  publicly  announced  this 
opportunity  by  publishing  in  the  Federal 
Register  a  "Notice  of  Opportunity  to 
Request  Administrative  Review"  (54  FR 
47101.  November  9. 1989). 

In  a  November  30. 1989  letter, 
respondents  notified  the  Department 
that  they  were  not  requesting  a  review. 
Since  no  requests  were  received  from 


other  interested  parties,  an 
administrative  review  was  not  initiated. 
At  the  next  opportunity  to  request  an 
administrative  review,  in  November  of 
the  following  year,  respondents  and 
petitioner  requested  a  review  of  the 
following  review  period.  Respondents 
made  no  mention  of  the  previous  review 
period  of  any  tax-related  problems 
connected  with  the  foregone  review. 
Indeed,  respondents  made  the  request 
for  review  even  though  they  did  not,  at 
that  time,  possess  the  finalized  tax 
computation  for  the  period. 

In  February  1991,  and  in  March  1991, 
more  than  a  year  after  the  opportunity 
to  request  review  for  the  period  in 
question  had  passed,  respondents 
requested  that  the  Department  review 
the  April  1, 1988  through  March  31, 1989 
period,  stating  that  MARIS  had  not 
requested  a  review  earlier  because  it 
had  not  at  that  time  received  its  income 
tax  computation  from  the  Government 
of  Singapore.  These  requests  were 
denied  as  being  untimely. 

The  Department,  in  these  final  results, 
will  not  overturn  its  decision  on  this 
matter.  The  decision  not  to  initiate  an 
administrative  review  is  governed  by 
the  countervailing  duty  regulations, 
which  specify  clearly  the  time  at  which 
requests  for  review  must  be  made.  19 
C.F.R.  355.22(a).  Respondents  not  only 
were  aware  of  the  thirty  day  window  for 
submitting  review  requests,  they  notified 
the  Department  in  writing  that  they 
were  not  requesting  a  review.  Therefore, 
in  accordance  with  the  Department's 
regulations,  the  Department  will  not 
conduct  an  administrative  review  based 
on  an  untimely  request  to  do  so. 

Final  Results  of  Review 

After  considering  the  comments 
received,  we  determined  that  the 
signatories  to  the  suspension  agreement 
have  complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charge  for  the  review  period.  From  April 
1, 1989  through  March  31. 1990,  a 
provisional  export  charge  rate  of  4.95 
percent  was  in  effect. 

We  determine  the  total  bounty  or 
grant  to  be  4.05  percent  of  the  f  o.b. 
value  of  the  merchandise  for  the  April  1, 
1989  through  March  31. 1990  review 
period.  Therefore,  we  find  that  the 
Government  of  Singapore  has  offset 
completely  the  net  bounty  or  grant 
determined  by  the  Department  to  exist 
with  respect  to  the  subject  merchandise 
by  the  collection  of  an  export  charge 
applicable  to  exports  of  the  subject 
product 

Following  the  methodology  outlined  in 
section  B.4  of  the  agreement,  the 
Department  determines  that,  for  the 


period  April  1. 1989  through  March  31. 
1990.  a  negative  adjustment  may  be 
made  to  the  provisional  export  charge 
rate  in  effect.  This  rate  established  in 
the  notice  of  the  final  results  of  the  third 
administrative  review  of  the  suspension 
agreement  (53  FR  25647.  |uly  8. 1988).  is 
4.95  percent.  For  thi3  period  the 
Government  of  Singapore  may  refund 
the  difference  to  the  companies. 

The  Department  intends  to  notify  the 
Government  of  Singapore  that  the 
provisional  export  charge  rate  on  all 
exports  of  the  subject  merchandise  to 
the  United  States  with  Outward 
Declarations  filed  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review  shall  be  4.05 
percent  of  the  f.o.b.  value  of  the 
merchandise. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.22  of  the  Department's 
regulations  (19  CFR  355.22  (1990)}. 

Dated:  November  25. 1991. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-29202  Filed  12-4-91;  8:45  am] 
nUJNa  CODE  3t10-OS-M 


Short-Supply  Determination:  Certain 
Hexagonal  Steel  Tubes  and  TrHolM 
Steel  Tubes 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  short-supply 
determination  on  certain  hexagonal 
steel  tubes  and  trilobe  steel  tubes. 

SHORT-SUPPLY  REVIEW  NUMBER!  59. 
summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  allowance  for  50  metric  tons  of 
certain  hexagonal  steel  tubes  and  trilobe 
steel  tubes  t^ugh  March  31. 1992, 
under  article  7  of  the  Arrangement 
Between  the  European  Economic 
Community  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Pipes  and  Tubes 
(•'the  U.S.-EC  Arrangement"). 
EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Marissa  A.  Rauch  or  Laurie  Lucksinger, 
Office  of  Agreements  Compliance. 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7868, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230  (202)  377-0165  or  (202)  377- 
3793. 

SUPPLEMENTARY  INFORMATION:  On 
November  13, 1991,  the  Secretary 
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period  April  1, 1989  through  March  31, 
1990.  a  negative  adjustment  may  be 
made  to  the  provisional  export  charge 
rate  in  effect.  This  rate  established  in 
the  notice  of  the  final  results  of  the  third 
administiative  review  of  the  suspension 
agreement  (53  FR  25647,  fuly  8, 1988).  is 
4.95  percent.  For  thia  period  the 
Government  of  Singapore  may  refund 
the  difference  to  the  companies. 

The  Department  intends  to  notify  the 
Government  of  Singapore  that  the 
provisional  export  charge  rate  on  all 
exports  of  the  subject  merchandise  to 
the  United  States  with  Outward 
Declarations  filed  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review  shall  be  4.05 
percent  of  the  f.o.b.  value  of  the 
merchandise. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.22  of  the  Department's 
regulations  (19  CFR  355.22  (1990)). 

Dated:  November  25. 1991. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-29202  Filed  ia-»-91;  8:45  am] 

MLUNO  CODE  3610-OS-M 


Short-Supply  Determination:  Certain 
Hexagonal  Steel  Tubes  and  Tr»ot>e 
Steel  Tubes 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  short-supply 
determination  on  certain  hexagonal 
steel  tubes  and  trilobe  steel  tubes. 

SHORT-SUPPLY  REVIEW  NUMBER:  59. 
summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  allowance  for  50  metric  tons  of 
certain  hexagonal  steel  tubes  and  trilobe 
steel  tubes  through  March  31. 1992, 
under  article  7  of  the  Arrangement 
Between  the  European  Economic 
Community  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Pipes  and  Tubes 
("the  U.S.-EC  Arrangement"). 
EFFECTIVE  DATE:  November  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Marissa  A.  Rauch  or  Laurie  Lucksinger, 
Office  of  Agreements  CompHance. 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7868. 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230  (202)  377-0165  or  (202)  377- 
3793. 

SUPPLEMENTARY  INFORMATION:  On 
November  13. 1991.  the  Secretary 


received  an  adequate  petition  from  AL- 
KO  Kober  Corporation  ("AL-KO 
Kober").  requesting  a  short-supply 
allowance  for  50  metric  tons  of  this 
product  through  March  31. 1992.  under 
article  7  of  the  U.S.-EC  Arrangement. 
Ali-KO  Kober  requested  sh^rt  supply 
because  this  product  is  not  available  in 
the  United  States  and  because  its 
foreign  supplier  has  insufficient  quota 
available.  The  Secretary  conducted  this 
short-supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat 
1886  (1969)  ("the  Act"),  and  §  357.102  of 
the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

Specifications 

The  requested  material  consists  of 
two  sizes  of  custom-shaped 
asymmetrical  hexagonal  tubes  and  two 
sizes  of  trilobe  tubes.  The  two  shapes  of 
I   tubing  are  complimentary  and  used 
together  to  f^rm  a  unified  axle. 
The  exact  sizes,  grades  and  quantity 
I   requested  of  each  tube  is  as  follows: 


Size 

Quantity  sleel  g<a4e 

(Metric 
tons) 

HcMgonal  T«jbm 

62x3 

SAE  1012  or  1020 

to 

80x3 

SAE  1012  or  1020 _.    _ 

27 

TrttotwTubM 

41x4 
56x4.7 

SAE  1513orROPSS«Ml._ 

OSIE  4aOTM 

t 

12 

The  hexagonal  tubes  are  welded,  but 
have  smoothed  outer  seams.  The  cross- 
section  of  the  80  X  3  mm.  hexagonal  tube 
consists  of  three  96  degree  angles 
between  which  are  three  144  degree 
angles  in  alternating  order.  The  144 
degree  angles  tend  to  be  sharper  than 
the  other  angles,  which  are  more 
rounded.  The  cross-section  of  the  62  x  3 
mm  hexagonal  tube  consists  of  three  90 
degree  angles,  between  which  are  three 
150  degree  angles,  in  alternating  order. 
The  150  de^ee  angles  tend  to  be  sharper 
than  the  other  angles,  which  are  more 
rounded. 

The  trilobe  tubes  are  welded,  but  have 
smoothed  outer  seams.  The  cross- 
section  of  the  trilobe  tubes  ar« 
essentially  rounded  equinaglar, 
equilateral  triangles  comprised  of  three 
equiangular  lobes.  Each  of  the  three 
lobes  is  a  bell-shaped,  rounded  curve, 
the  aides  of  which  form  a  60  degree 
angle.  Between  the  bell-shaped  lobes 
are  shallow,  U-shaped  curves,  arul  the 
sides  oC  each  form  a  120  degree  angle. 


Action 

On  November  13, 1991,  the  Secretary 
established  an  official  record  on  this 
short-supply  request  (Case  Number  59) 
in  the  Central  Records  Unit,  room  B-090. 
Import  Administration,  U.S.  Department 
of  Commerce  at  the  above  address. 
be.,iion  4fb)(r4}(B)(ui)  of  the  Act  and 
S  357.106(b)(l)(iii)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  apply  a  rebuttable  presumption  that  a 
product  is  in  short  supply  and  to  make  a 
determination  with  respect  to  a  short- 
supply  petition  not  later  than  the  15th 
day  after  the  petiiion  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional . 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years:  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
Therefore,  the  Secretary  has  applied  a 
rebuttable  presumption  that  this  product 
is  presently  in  short  supply  in 
accordance  with  section  4(b)(4){B)(i)(n) 
of  the  Act  and  S  357.106{b){i)lii)  of 
Commerce's  Short-Supply  Procedures. 

Unless  domestic  steel  produces 
provided  proof  that  they  could  and 
would  produce  the  requested  quantity  of 
this  product  within  the  desired  period  of 
time,  provided  it  represented  a  normal 
order-to-dehvery  period,  the  Secretary 
would  issue  a  short-supply  allowance 
not  later  than  November  27, 1991.  On 
November  19, 1991,  the  Secretary 
published  a  notice  in  the  Federal 
Register  announcing  a  review  of  this 
request  and  providing  domestic  steel 
producers  an  opportunity  to  rebut  the 
presumptioD  of  short  supply.  All 
comments  were  required  to  be  received 
no  later  than  November  26, 1991.  No 
comments  were  received. 

Conclusion 

Since  the  Secretary  received  no 
comments  to  the  Federal  Register  notice 
by  potential  supphers  to  rebut  the 
Secretary's  presumption  of  short  supply 
for  the  requested  product,  the  Secretary 
hereby  grants,  pursuant  to  section 
4(b)(4)(A)  of  the  Act  and  9  357.102  of 
Commerce's  Short-Supply  Procedures,  a 
short-supply  allowance  for  50  metric 
tons  of  the  requested  steel  tubes  through 
March  31. 1992  under  the  U.S.-EC 
Arrangement 

Dated:  November  27. 1991. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

A  dministralion. 

|FR  Doc.  91-29203  Filed  12-4-41:  8:45  am) 
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National  Instlttde  of  Standards  and 

Tectinology 

Announcing  a  Meeting  of  Fastener 
Quality  Act  Advisory  Contmittee 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DoC. 

ACTION:  Notice  of  advisory  committee 
meeting  open  to  the  public. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (.NIST)  will 
hold  a  meeting  of  the  Fastener  Advisory 
Committee  on  January  16  and  17, 1991. 
The  meeting  will  be  for  the  purpose  of 
providing  advice  to  the  Department  of 
Commerce,  pursuant  to  statute,  on  the 
implementation  of  the  Fastener  Quality 
Act  of  1990  (Pub.  L  101-592). 

DATES:  The  meeting  will  be  held  on 
January  16, 1991  from  9  a.m.  to  5  p.m.. 
and  on  January  17. 1991  from  8:30  a.m.  to 
3  p.m.,  or  earlier  if  so  adjourned. 

ADDRESSES:  The  meeting  will  be  held  at 
the  ).W.  Marriott  Hotel  1331 
Pennsylvania  Avenue,  NW.. 
Washington.  DC 

agenda:  NIST  and  the  Advisory 
Committee  will  discuss  recommended 
changes  to  draft  implementing 
regulations.  The  Cannnittee  will  receive 
information  from  its  Cost  Effectiveness 
Working  Group  on  the  results  of  its 
work  in  identifying  fasteners  tha4  are 
either  covered  under  the  Fastener 
Quality  Act  or  that  should  be  exempted 
by  the  Secretary  of  Commerce  under 
section  4  authority. 

PUBUC  PAJmciPATiONc  The  meeting  is 
open  to  the  public.  Attendance  shall  be 
on  a  first-come,  first  serve  basis  in  so  far 
as  seating  is  concerned,  up  to  the 
reasonable  and  safe  capacity  of  the 
meeting  room.  The  public  may  fde 
written  statements  with  the  Advisory 
Committee  at  any  time  before  or  after 
the  meeting.  An  effort  shall  be  made  to 
set  aside  a  portion  of  the  meeting  for 
public  participation.  To  the  extent  that 
the  meeting  time  and  agenda  permits, 
interested  persons  will  be  allowed  to 
present  oral  statements  or  to  participate 
in  the  discussions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  E.  Edgerly.  Deputy  Director, 
Technology  Service,  National  Institute 
of  Standards  and  Technology,  Building 
221,  room  A363.  Gaithersburg.  MD  20899. 
Telephone  (301)  975-4500. 

Dated:  Novemtjer  27. 19B1. 
John  W.  Lyon*. 
Director 
|FR  Doc.  91-29107  Filed  12-4-at:  8:45  <Mn| 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seat>ed  Mining;  Approval  of 
Exploration  License  Extension  and 
Revision 

agency:  National  Oceanic  and 
Atmospheric  Administration.  DOC. 
action:  Notice  of  approval  of  Deep 
Seabed  Mining  Exploration  License 
extension  and  revision  to  USA-1  for 
Ocean  Minerals  Company. 

summary:  On  August  6, 1991.  at  56  FR 
37344,  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
noticed  receipt  of  an  application  for  a 
five-year  extension  of  Deep  Seabed 
Mining  Exploration  License.  USA-1  from 
Ocean  Minerals  Company  (OMCO).  An 
amendment  to  the  related  exploration 
plan  and  schedule  of  expenditures  was 
also  received.  No  comments  objecting  to 
approval  of  this  proposed  revision  were 
received  by  NOAA.  Pursuant  to  the 
Deep  Seabed  Hard  Mineral  Resources 
Act  (Pub.  L.  96-283)  and  15  CFR  part  970, 
on  November  1. 1991.  NOAA  approved 
Revision  No.  4.  for  the  requested 
extension  to  OMCO's  license  and  the 
exploration  plan  from  year  1994  through 
1999. 

FOR  INFORMATION  CONTACT:    Betty 
Rosser.  Ocean  Minerals  and  Energy 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOAA.  1825 
Connecticut  Avenue  NW..  suite  710. 
Washington.  DC  20235.  (202)  606--I117. 

Dated:  November  25. 1991. 
Frank  W.  Maloney. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 
|FR  Doc.  91-29194  Filed  12-4-91:  8:45  am) 
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New  England  Fistiery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  New  England  Fishery 
Management  Council  (Council)  will  hold 
a  public  meeting  on  December  11-12, 
1991.  at  the  Kings  Grant  Inn.  Rt.  128  at 
Trask  Lane.  Danvers.  MA;  telephone: 
508-774-6800.  The  Council  will  begin  the 
meeting  at  10  a.m.  on  December  11.  The 
meeting  will  be  reconvened  on 
December  12  at  9  a.m. 

The  meeting  will  begin  on  December 
11  with  briefings  by  the  Council 
Chairman,  the  Council  Executive 
Director,  the  National  Marine  Fisheries 
Service  Regional  Director,  and  the 
Northeast  Fisheries  Science  Center  and 
Mid-Atlantic  Council  liaisons. 


Representatives  from  the  U.S. 
Department  of  State.  U.S.  Coast  Guard. 
U.S.  Fish  and  Wildlife  Service  and  the 
Atlantic  States  Marine  Fisheries 
Commission  also  will  brief  the  Council. 

Briefings  will  be  followed  by  the  Large 
Pelagics  Committee  report,  at 
approximately  11  a.m.  The  Committee 
Chair  will  then  review  the  recent 
International  Commission  for  the 
Conservation  of  Atlantic  Tuna  meetings 
held  in  Madrid.  Spain.  This  will  be 
followed  by  an  update  on  harbor 
porpoise/fishery  interactions  in  the  Gulf 
of  Maine  and  Canadian  waters. 

After  the  lunch  break,  the  meeting  will 
resume  with  a  report  by  the  Scallop 
Committee  Chairman  on  the 
management  measures  and  alternatives 
proposed  for  Amendment  #5  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan.  The  Council  intends 
to  finalize  a  document  at  this  meeting 
for  review  at  public  hearings. 

On  December  12  the  meeting  will 
begin  with  a  report  by  the  Groundfish 
Committee  Chairman. 

For  more  information  contact  Douglas 
G.  Marshall.  Executive  Director.  New 
England  Fishery  Management  Council.  5 
Broadway.  Saugus.  MA  01906; 
telephone:  (617)  231-0422. 

Dated:  November  29. 1991. 
Richard  Schaefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 
(FR  Doc.  91-29121  Filed  12-4-91;  8:45  am] 

KLUNG  CODE  3510-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

action:  Issuance  of  public  display 
permit  No.  755. 

SUMMARY:  On  Thursday.  September  26. 
1991.  notice  was  published  in  the 
Federal  Register  (56  FR  48779)  that  an 
application  (P399A)  had  been  filed  by 
the  Boudewijnpark-Dolphinarium 
Brugge,  A.  De  Baeckestraat  12.  8200 
Brugge.  St-Michiels.  Belgium.  A  public 
display  permit  was  requested  to  obtain 
ten  pinnipeds  in  some  combination  of 
California  sea  lions  [Zaiophus 
californianus)  and  harbor  seals  [Phoco 
vitulina). 

Notice  is  hereby  given  that  on 
November  8. 1991.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act.  the  National  Marine 
Fisheries  Service  issued  a  permit  for  the 
above  activities  subject  to  the  special 
conditions  set  forth  therein. 


The  permit  is  available  for  review  by 

appointment  by  interested  persons  in 

the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway, 
room  7330.  SSMCl.  Silver  Spring. 
Maryland  20910.  (301)  427-2289;  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service,  Federal 
Building,  one  Blackburn  Drive, 
Gloucester.  Massachusetts  01930. 

Dated:  November  12. 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  91-29150  Filed  12-4-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  1992  Agreement  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fit>er,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

December  2. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

supplementary  information: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Hong  Kong  agreed  to  extend  their 
Bilateral  Textile  Agreement  of  August  4. 
1986.  as  amended,  through  December  31, 
1995.  A  complete  list  of  the  limits  for  the 
period  beginning  on  January  1. 1992  and 
extending  through  December  31. 1992  is 
published  below. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice "55  FR  50756. 
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The  permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 
Permits  Division.  Office  of  Protected 

Resources.  National  Marine  Fisheries 

Service.  1335  East-West  Highway. 

room  7330.  SSMCl.  Silver  Spring. 

Maryland  20910.  (301)  427-2289;  and 
Director.  Northeast  Region.  National 

Marine  Fisheries  Service.  Federal 

Building,  one  Blackburn  Drive. 

Gloucester.  Massachusetts  01930. 

Dated:  November  12, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(PR  Doc.  91-29150  Filed  12-4-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  1992  Agreement  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fit>er,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

December  2, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Hong  Kong  agreed  to  extend  their 
Bilateral  Textile  Agreement  of  August  4. 
1986,  as  amended,  through  December  31. 
1995.  A  complete  list  of  the  limits  for  the 
period  beginning  on  January  1, 1992  and 
extending  through  December  31, 1992  is 
published  below. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  "55  FR  50756. 


published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 


Category 

T«»elve-monlh  limit 

'  Group  1 

200-229.  300-326. 

206.307,568  square  meters 

360-369.  400- 

equiva'«nt 

414.464-469. 

600-629  and 

665-670,  as  a 

gioup. 

Sobievels  in  Group  1 

200 

261.6fl3lulog.-arr.s 

219 _ 

32,671,658  square  meters. 

2ie.'225/31 7/326.. 


226/313 

314 

315 

369(1)  Mstaplowets) 

604 _. 

61 1 ...._ 

Group  II 

237.  239,  330-359, 
431-459.  630-659 
and  843/844(1), 
as  a  group, 
SublAvels  in  Group  II 

237 _ _ 

239 

331 

333/334 

335 

336,- 

336/339  » (shirts 
and  tjlovises  other 
tt^an  tartk  tops 
and  tops.  knit). 

338/339(1)  *  (tank 
tops  artd  knit 
tops). 

340 

341 

342 _ 

345 

347/348 __ 


350 

351 

352 

359(n*(oowefall8. 

overalls  and 

jumpsuits). 
359(2)  •  (outer 

vests). 

434 

435 

436 

438 

442 

443 

443/444/643/644/ 

843/ 

e44ii)  tm«Je-to- 


445/446, 
447/44C, 
631 


61.728.113  squa.'a  meters 
ot  which  not  more  than 
3.399.743  square  meters 
shall  t»  in  C^ategory 
218(1)— yam  dyed  fabric 
other  ttian  denim  and 
jacquard  ', 

58.605  937  squ&'e  meters, 

15,805.318  square  meters. 

7,814.203  square  meters. 

642,169  kilograms. 

193,356  kito^rame 

5,151.127  square  meters. 

758.254,840  sc)uare  meters 
equivalent 


944,778  dozen. 
4.330.977  kilograms. 
3.728,895  dozen  pairs, 
255,374  dozen. 
31 1,277  dozen. 
182,473  dozen. 
2.645,761  dozen. 


1.987,773  dozen. 


2,533.596  dozen. 

2.564,581  dozen. 

474,848  dozen. 

3681464  dosen. 

6.056.037  dozen  of  whtch 
not  more  than  2,980.551 
dozen  shall  be  in  Cate- 
gory 347  and  not  mora 
than  4.589.495  dozen 
sbaK  be  in  Category  348. 

11 7,307  dozen. 

1.083,164  dozen. 

5,557,045  dozea 

504,884  ktlogran^S, 


1 ,052.283  kilograms. 

9,661  dozen. 
69,652  dozert. 
90,716  dozen. 
745,047  dozen. 
79.830  dozen. 
57,237  numbers. 
50,952  numbers. 


36.147  numbers. 
1.231,464  dozen. 
61,930  dozen. 
524,364  dozen  pairs. 


Category 


633/634/635,, 


636 

638/639,, 

640 

641 

642 

644 

645/646.. 
647 


648 

649 _ 

650 

651,... 

652 

659(1) '(coveralls, 
overalls  and 
jumpsurts) 

659(2) '  (suMmauts) ., 
Group  III 

831-842,  843/ 
844  (excluding 
made-to-measure 
suits),  and  847- 
859,  as  a  group. 
Subievels  in  Group  III 

835 

836 

840 

842 

847 ._ 

Umits  rwl  in  a  group 

845(1)  •(sweaters 
made  m  Mong 
Kong). 

845(2)  >°  (sweater* 
assembled  in 
Hor>g  Kong  from 
knit-to-shape 
component  parts 
knitted  alsawtiere). 

846(1)  ■'  (sweaters 
made  m  Hong 
Kong), 

846(2)  "(sweaters 
assemt)4ed  in 
Hong  Kong  from 
knit-to-shape 
component  parts 
knitted  etsewtiere). 


Twe»ve-month  limit 


1.145.483  dozen  of  which 
not  more  than  428.435 
dozen  shall  t>a  in  Cate- 
gories 633/634  and  not 
more  than  879602 
dozen  shall  be  m  Cate- 
gory  635. 

245,579  d.i7en. 

4,441.686  dozen. 

786,252  dozen. 

767,504  dozen. 

195  294  dozen. 

35.566  numbers, 

1.277,058  dozen. 

436,201  dozea 

986,688  dozea 

671,575  dozen. 

136,879  dozen. 

266,956  doien. 

4.062,992  dozen. 

558,029  kilograms. 


221.772  kiiograir>s, 

42,372  135  squa'e  meters 

equiveient. 


100,128  dczea 
135.629  dozen. 
594,766  dozea 
221,104  dozen. 
319,410  dozen. 

1,099.677  dozen. 


2.632.210  dozen. 


177,828  dozen. 


428,489  dozen. 


'  Category  218(1):  The  Government  of  Hong  Kong 
will  continue  to  visa  ttiese  products  as  218. 

=  Cateoory  368(1):  only  HTS  number 
6307. 10.5006. 

'  Categories  338/339:  alt  HTS  numtier*  except 
6109.100018,  6109.10,0023.  8109.10,0060, 

6109  10.0065,  61 14,20.005  and  6114.20.0010. 

«Catnones  338/339(1):  only  HTS  numbers 
6109.10.0018.         610910.0023.  6109  10.0060. 

6109,10.0065,  6114.20.005  and  6114.20.0010. 

'Category  359(1):  onty  HTS  numbers 
6103.42.2025,  6103.49.3034.  610462.1020. 
6104.69.3010.  6114.20.0048,  6114,20.0052. 

6203.422010.  6203422090,  6204622010, 
6211,32.0010,  6211  3i0O25  ana  6211  42.0010. 

•Category  359(2):  only  HTS  numbers 
610319.2030,  6103194030,  6104.12.0040. 

6104.19.2040.  6110.20.102i  6110.201024. 

6110.20.2030.  6110.20.2035,  61ia90.0044, 

611090  0046,  620192  2010,  6202  92.2020, 

6203  19  1030,  6203  194030,  6204  12  0040, 

6204  1 9.3040,  621 1 .32  0O70  and  621 1  42  0070. 


Category 
6103  23.0055, 

6103  49  2000. 

6104  631030, 
6114.30  3044, 
6203  43.2090, 
6204,63,1510. 


659(1):  onty 
6103.43.2020. 
6103.49.3036, 
6104  69.1000. 
6114  30.3054, 
6203  48.1010. 
6204.69.1010, 


HTS  numtiers 
6103  43  2025. 
6104,63.1020, 
6104,68.30U, 
6203.43.2010, 
620a48.t09D, 
62  to.  10.401 3. 


6211,33,0010.  6211.33,0017  and  6211  43,0010. 


•Category 
6112.31.0010, 
611^41.0020, 
6211.11.1010. 
6211  12.1020 

•Category 
6103.29.2074, 
611090  0042 

'"Category 
6103.29.2070, 
6110.90  0040. 

"Category 
6103.29.2068. 
6110.90.0038 

'«Cat( 
6103.291; 
6110.90.0036 


659(2):  or^y  HTS  njmbers 
6112.310020,  6112  41(X)10, 

6112.41.0030,         6112.410040, 

621111.1020.     6211.12.1010     and 

645(1):  only  HTS  numbers 
6104.29.2079.  6110  90.0024, 

and  6117  90.0021 

845(2):       only       HTS       nurnbers 
6104.29.2077.     6110.90.0022     and 

846(1):       only       HTS       numbers 
6104.29.2075,  6110.90.0020, 

and  8117.90.0018. 

646(2):       only       HTS       numbers 
6104  29.2073,     6110  90  00'8     and 


The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 
[FR  Doc.  91-29136  Filed  12-4-91:  8:45  arr.| 

BIUJNQ  CODE  ISIO-OR-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Reqtttrement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35). 

Title,  Applicable  Form,  and  Applicable 
OMB  Control  Number  Defense  FAR 
Supplement.  Part  223.75.  Drug-Free 
Work  Force,  and  the  clause  at 
252.223-7509. 

Type  of  Request:  New  collection. 
Expedited  submission — Approval  date 
requested:  December  27, 1991. 

A  verage  Burden  Hours/Slinutea  Per 
Response:  80  hours. 

Responses  Per  Respondent:  1. 

Number  of  Respondents:  22,7X. 

Annual  Burden  Hours:  2.91 2,000. 

Annual  Responses:  22.750. 

Needs  and  Uses:  Defense  FAR 
Supplement  Part  223.75  requires  the 
maintenance  of  appropriate  records 
attendant  to  a  program  for  achieving  a 
drug-free  work  force.  The  program 
includes  random  drug  testing  of 
contractor  employees  working  in 
sensitive  positions. 

Affected  Public:  Businesses  or  other  for- 
profit,  non  profit  institutions  and 
Small  Businesses  or  Organizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefTt. 
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Desk  Officer:  Mr.  Peter  Weiss.  Wrilfen 
comments  and  recommendations  on 
the  proposed  information  collection 
should  be  sent  to  Mr.  Weiss  at  the 
Office  of  Management  and  Budget. 
Desk  Officer  for  DOD.  room  3235, 
New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Davis  Highway,  suite  1204. 
Arlington.  Virginia  22202-4302. 

Dated;  December  2. 1991. 
LM.  Bynuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-29182  Filed  12-4-91:  8:45  am| 

mUJNG  CODE  MI0-01-M 


Office  of  the  Secretary 

IDoOeOIO.S-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Corrections  to  the  CHAMPUS 
Diagnosis  Related  Group  (ORG) 
Payment  System  Rates  and  Weights 

agency:  office  of  the  Secretary,  DoD. 
ACTION:  Corrections  to  notice  of  revised 
rales. 

SUMMARY:  This  document  corrects  errors 
that  appeared  in  the  notice  of  revised 
rates  which  was  published  on  October 
30. 1991,  (56  FR  55895)  and  which 
revised  the  rates  and  weights  to  be  used 
in  the  CHAMPUS  DRG-based  payment 
system  effective  for  admissions 
occurring  on  or  after  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson.  Office  of  Program 
Development.  OCHAMPUS.  Aurora. 
Colorado  80045,  telephone  (303)  361- 
4(X)5. 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  to  be  made  to 
the  notice  of  revised  rates  published  on 
October  30, 1991  [56  FR  55895): 

1.  The  cost-share  per  diem  for 
beneficiaries  other  than  dependents  of 
active-duty  members  is  corrected  to  be 
S241. 

2.  The  following  DRGs  were 
inadvertently  omitted  from  the  October 
30. 1991.  notice.  The  weights,  lengths  of 
stay,  and  outlier  thresholds  for  them  are 
as  follows: 

DRG  491,  Major  joint  and  limb 

reattachment  procedures — upper 
extremity: 

CHAMPUS  weight— 1.8131. 

Arithmetic  mean  length  of  stay — 6.4 

Geometric  mean  length  of  stay — 5.2. 

Short  stay  threshold — 1. 


Long  stay  threshold  A — 34. 

Long  stay  threshold  B — 17. 
DRG  492,  Chemotherapy  with  acute 
leukemia  as  secondary  diagnosis: 

CHAMPUS  weight— 0.6313. 

Arithmetic  mean  length  of  stay — 2.8. 

Geometric  mean  length  of  stay — 2.4. 

Short  stay  threshold — 1. 

Long  stay  threshold  A — 12. 

Long  stay  threshold  B — 7. 

Dated:  December  2. 1991. 
L.M.  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-29163  Filed  12-4-91:  8:45  amj 

WLUNO  COM  MKMI1-M 

Office  of  the  Secretary  of  Defense 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  AD  Hoc  Croup  on 
Lithography  of  the  DoD  Advisory  Group 
on  Electron  Devices  (AGED)  announces 
a  closed  session  meeting. 

DATES:  Iliemeeting  will  be  held  at  0900. 
Monday/i6t)ecfejnber  1991. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  201^  Crystal  Drive,  suite 
307,  Arlington.  VA  22202. 

FOR  FURTHER  INf ORMATtON  CONTACT: 

Becky  Terry^^^GED  Secretariat.  2011 
Crystal  DnVe,  suite  307,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Ad  Hoc  Group  on  Lithography 
meeting  will  be  limited  to  review  of 
research  and  development  programs 
which  the  military  proposes  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.C.  App.  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubhc. 


Dated:  December  2. 1M1 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  91-29181  Filed  12-4-91;  8:45  am| 

BtLUNG  COOE  M10-01-M 

Department  of  the  Air  Force 

Record  of  Decision  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  AFB,  South 
Dakota 

On  November  13. 1991  the  Air  Force 
issued  the  Record  of  Decision  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  Air  Force 
Base  (AFB).  SD. 

This  Record  of  Decision  documents 
the  Air  Force's  decision  to  deactivate 
the  Minuteman  II  Missile  Wing  at 
Ellsworth  AFB  based  on  review  and 
consideration  of  the  environmental 
impacts  identified  in  the  Final 
Environmental  Impact  Statement  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  AFB.  dated 
October  1991. 

The  Record  of  Decision  discusses  how 
the  Ellsworth  AFB  Minuteman  II  missile 
system  will  be  deactivated,  and 
commitments  the  Air  Force  to 
completing  specific  mitigation  actions 
designed  to  minimize  any  adverse 
environmental  impacts  associated  with 
deactivation  activities. 

Questions  regarding  this  Record  of 
Decision  should  be  directed  to:  HQ 
SAC/DEVP,  Offutt  AFB,  Nebraska 
68113-5001,  Attn.  Ms.  Julia  Cantrell, 
Telephone  (402)  294-3684. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-29151  Filed  12-^J-91:  8:45  am] 

BILUNQ  COOC  M10-01-« 


Privacy  Act  of  1974;  Amend  Systems 
of  Records 

agency:  Department  of  the  Air  Force, 
DoD. 

action:  Amend  Systems  of  Records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  eight  and 
delete  five  systems  of  records  in  its 
inventory  of  records  systems  notices 
subject  to  the  Privacy  Act  of  1974.  as 
amended.  (5  U.S.C.  552a). 

DATES:  The  deletions  will  be  effective 
December  5. 1991.  The  amendments  will 
be  effective  January  6, 1992.  unless 
comments  are  received  which  result  in  a 
contrary  determination. 
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Dated:  December  2. 19^1 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-29161  Filed  12-4-91;  8:45  am| 

MIXING  COOC  MtO-OI-M 

Department  of  the  Air  Force 

Record  of  Decision  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  AFB,  South 
Dakota 

On  November  13. 1991  the  Air  Force 
issued  the  Record  of  Decision  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  Air  Force 
Base  (AFB).  SD. 

This  Record  of  Decision  documents 
the  Air  Force's  decision  to  deactivate 
the  Minuteman  II  Mi'.sile  Wing  at 
Ellsworth  AFB  based  on  review  and 
consideration  of  the  environmental 
impacts  identified  in  the  Final 
Environmental  Impact  Statement  for  the 
Deactivation  of  the  Minuteman  II 
Missile  Wing  at  Ellsworth  AFB.  dated 
October  1991. 

The  Record  of  Decision  discusses  how 
the  Ellsworth  AFB  Minuteman  II  missile 
system  will  be  deactivated,  and 
commitments  the  Air  Force  to 
completing  specific  mitigation  actions 
designed  to  minimize  any  adverse 
environmental  impacts  associated  with 
deactivation  activities. 

Questions  regarding  this  Record  of 
Decision  should  be  directed  to:  HQ 
SAC/DEVP,  Offutt  AFB.  Nebraska 
68113-5001.  Attn.  Ms.  Julia  Cantrell, 
Telephone  (402)  294-3684. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-29151  Filed  12-4-91:  8:45  am] 

BILUNQ  CODE  M10-01-M 


Privacy  Act  of  1974;  Amend  Systems 
of  Records 

agency:  Department  of  the  Air  Force. 
DoD. 

action:  Amend  Systems  of  Records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  eight  and 
delete  five  systems  of  records  in  its 
inventory  of  records  systems  notices 
subject  to  the  Privacy  Act  of  1974.  as 
amended.  (5  U.S.C.  552a). 

DATES:  The  deletions  will  be  effective 
December  5, 1991.  The  amendments  will 
be  effective  January  6. 1992,  unless 
comments  are  received  which  result  in  a 
contrary  determination. 


ADDRESSES:  Send  any  comments  to  Mrs. 
Anne  Turner.  SAF/AAIA,  The  Pentagon, 
Washington.  DC  20330-1000.  Telephone 
(703)  697-3491  or  Autovon  227-3491. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended.  (5  U.S.C.  552a). 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22332— May  29, 1985  (DoD  Compilation, 

changes  follow) 
50  FR  24672— Jun.  12. 1985 
50  FR  25737— jun.  21. 1985 
50  FR  46477— Nov.  8, 1985 

50  FR  50337— Dec.  id.  1985 

51  FR  4531— Feb.  5, 1986 
51  FR  7317— Mar.  5, 1986 
51  FR  16735— May.  6, 1986 
51  FR  18927— May.  23, 1986 
51  FR  41382— Nov.  14, 1988 

51  FR  44332— Dec.  9, 1986 

52  FR  11845— Apr.  13, 1987 

53  FR  24354— Jun.  2a  1988 
53  FR  45800— Nov.  14, 1988 
53  FR  50072— Dea  13, 1988 

53  FR  51301— Dec.  21, 1988 

54  FR  10034— Mar.  9, 1989 
54  FR  43450— Oct.  25, 1989 

54  FR  47550— Nov.  15, 1989 

55  FR  21770— May  29, 1990 

55  FR  21900— May  30, 1990  (Air  Force 

Address  Directory) 
55  FR  27868— Jul.  6, 1990 
55  FR  28427— Jul.  11, 1990 
55  FR  34310— Aug.  22, 1990 
55  FR  38126— Sep.  17, 1990 
55  FR  42625— Oct.  22, 1990 
55  FR  42629— Oct.  22, 1990 

55  FR  52072— Dec.  19, 1990 

56  FR  1990— Jan.  18, 1991 
56  FR  5804— Feb.  13, 1991 
56  FR  12713— Mar.  27, 1991 
56  FR  23054— May  20, 1991 
56  FR  23876— May  24, 1991 
56  FR  33384— Jul.  22, 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C. 
552a(r)),  which  requires  the  submission 
of  altered  systems  reports.  The  specific 
changes  to  the  system  of  records  being 
amended  are  set  forth  below,  followed 
by  the  record  systems  notices,  as 
amended,  in  their  entirety. 

Dated:  November  27, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Deletions 

Foil  ATC  A 

System  name: 

Graduate  Evaluation  Master  File,  (50 
FR  22342.  May  29. 1985). 

Reason: 

System  is  no  longer  needed.  There  are 
no  plans  to  reinstate  this  system  in  the 
future. 


Foil  ATC  E 

System  name: 

Four- Year  Reserve  Officer  Training 
Corps  (AFROTC)  Scholarship  Program 
Files,  (50  FR  22342.  May  29, 1985). 

Reason: 

System  is  a  duplicate  and  not  needed. 

F045  ATC  B 

System  name: 

AFROTC  Cadet  Personnel  System,  (50 
FR  46477,  November  8, 1985). 

Reason: 

System  is  no  longer  needed.  There  are 
no  plans  to  reinstate  this  system  in  the 
future. 

F045  ATC  D 

System  name: 

AFROTC  Field  Training  Assignment 
System.  (50  FR  22437.  May  29. 1985). 

Reason: 

System  is  no  longer  needed.  There  are 
no  plans  to  reinstate  this  system  in  the 
future. 

F050  ATC  H 

System  name: 

Student  Record  of  Training,  (51  FR 
44332,  December  9, 1986). 

Reason: 

System  is  no  longer  needed.  There  are 
no  plans  to  reinstate  this  system  in  the 
future. 

Amendments 

F035AFMPA 
System  name: 

Effectiveness/Performance  Reporting 
Systems,  (56  FR  23055.  May  20. 1991). 

Changes: 


Categories  of  records  in  the  system: 

Delete  first  paragraph  and  replace 
with  "Officer  Effectiveness  Reports; 
Education/Training  Reports;  Colonels 
and  Lieutenant  Colonels  Promotion 
Recommendation  Reports;  Enlisted 
Performance  Reports  for  Airman  Basic 
(E-1)  through  Chief  Master  Sergeant  (E- 
9)." 


Retention  and  disposal: 

Under  HAF  Records,  change  last 
sentence  to  read  "Promotion 
Recommendation  Reports  are  *  *  *." 


F035  AP  MP  A 

SYSTEM  name: 

Effectiveness/Performance  Reporting 
Systems. 

SYSTEM  location: 

Headquarters.  United  States  Air 
Force.  Washington.  DC  20330-5060; 
Headquarters.  Air  Force  Military 
Personnel  Center.  Randolph  Air  Force 
Base.  TX  78150-«001;  National  Military 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-2001. 
Air  Reserve  Personnel  Center,  Denver. 
CO  80280-5000,  and  the  Human 
Resources  Laboratory,  Brooks  Air  Force 
Base,  TX  78235-5000. 

Headquarters  of  major  commands  and 
separate  operating  agencies; 
consolidated  base  personnel  offices: 
each  State  Adjutant  General  Office,  and 
Air  Force  Reserve  and  Air  National 
Guard  units.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

categories  of  individuals  covered  sv  the 

SYSTEM: 

Military  Personnel  Only. 

Officers:  Applies  to  Active  Duty/Air 
National  Guard/ Air  Force  Reserve 
personnel  serving  in  grades  Warrant 
Officer  (W-1)  through  Colonel  (0-6). 

Enlisted:  Applies  to  active  duty 
personnel  in  grades  Airman  Basic  (E-1) 
through  Chief  Master  Sergeant  (E-9), 
and  to  Air  Force  Reserve  personnel  in 
grades  Staff  Sergeant  (E-5)  through 
Chief  Master  Sergeant  (E-9). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Officer  Effectiveness  Reports; 
Education/Training  Reports;  Colonels 
and  Lieutenant  Colonels  Promotion 
Recommendation  Reports;  Enlisted 
Performance  Report  for  Airman  Basic 
(E-1)  through  Chief  Master  Sergeant  (E- 
9);  Description  of  data  contained 
therein:  Name;  Social  Security  Number 
active  and  permanent  grades;  specialty 
data;  organization  location  and 
Personnel  Accounting  Symbol;  period  of 
report;  number  of  days  of  supervision; 
performance  evaluation  scales; 
assessment  of  potential,  and  comments 
regarding  ratings. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Regulation 
36-9,  General  Officer  Promotions  and^ 
Evaluations;  Air  Force  Regulation  36-10, 
Officer  Evaluation  System;  Air  Force 
Regulation  39-62,  Enlisted  Evaluation 
System;  and  Executive  Order  9397. 
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PURPCSE(S): 

Used  to  document  effectiveness/duty 
performance  history;  promotion 
selection:  school  selection:  assignment 
selection:  reduction-in-force;  control 
roster  reenlistment:  separation: 
research  and  statistical  analyses,  and 
other  appropriate  personnel  actions. 

ROUTINE  USES  Of  RECORDS  MAIHTAINEO  IN 
THE  SVSTEM,  INCl-UOtNO  CATEGORIES  Of 
USERS  ANO  THE  PURPOSE  Of  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  f OR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  tN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABIUTV: 

Retrieved  by  name  or  Social  Security 
Number. 

SArEQUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s]  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Copies  of  effectiveness  reports  are 
retained  until  separation  or  retirement. 
At  separation  or  retirement,  data  subject 
is  presented  with  field  and  command 
record  copies  of  his  or  her  reports.  The 
Headquarters  Air  Force  (HAF)  copy  is  a 
permanent  record  that  is  forwarded  to 
the  National  Personnel  Records  Center, 
St.  Louis,  MO  63132-2001.  In  the  event 
the  member  has  a  Reserve  commitment, 
the  HAF  copy  is  sent  to  the  Air  Reserve 
Personnel  Center,  Denver,  CO  80289- 
5000. 

The  following  exceptions  apply: 

Of.*'lcers  Field  Record:  Rem.ove  and 
give  to  individual  when  promoted  to 
Colonel,  when  separated  or  retired,  or 
destroy  when  voided  by  action  of  the 
Officer  Personnel  Records  Review 
Board.  When  voi.'led  by  action  of  the  Air 
Force  Board  fur  Correction  of  Military 
Records,  forward  all  copies  of  reports  to 
Headc|uarters  Un.ied  States  Air  Force 
(HQ  USAF)  when  directed. 

Command  Record:  The  command 
custodian  will  destroy  the  reports  when 
voided  by  action  of  Officer  Personnel 
Records  Review  Board.  When  voided  by 
action  of  the  Air  Force  Board  for 
Correction  of  Military  Records,  forward 
all  copies  of  report  to  HQ  USAF  when 
directed. 

HAF  Record:  Remove  reports  voided 
by  aciion  of  the  Officer  Personnel 


Records  Review  Board  from  the 
selection  folder  and  file  in  the  board 
recorder's  office  until  destruction. 
Remove  reports  voided  by  action  of  the 
Air  Force  Board  for  Correction  of 
Military  Records  from  selection  folder 
and  submit  to  Board's  Secretariat  with 
duplicate  and  triplicate  copies  for 
custody  and  disposition.  Promotion 
Recommendation  Reports  are  temporary 
documents  maintained  only  at  HQ  Air 
Force  level  and  are  destroyed  after  their 
purpose  has  been  served. 

Active  Duty  Enlisted:  Grades  E-3 
through  E-6:  On  separation  or 
retirement.  Enlisted  Performance 
Reports  (EPRs)  are  forwarded  to  the 
National  Personnel  Records  Center,  St. 
Louis,  MO  unless  data  subject  holds  a 
reserve  obligation,  in  which  case  they 
are  forwarded  to  Air  Reserve  Personnel 
Center.  Grades  E-7  through  E-9:  On 
separation  or  retirement,  original  copies, 
those  retained  in  Senior  NCO  selection 
folders  and  those  in  field  record  closing 
before  January  1. 1967,  are  forwarded  to 
the  National  Personnel  Records  Center, 
or  to  Air  Reserve  Personnel  Center  if 
data  subject  holds  a  reserve  obligation. 
DupHcate  copies  closing  January  1, 1967 
or  later  (field  record)  are  returned  to  the 
member  at  separation  or  retirement. 

Non-Active  Duty  Reserve  Enlisted: 
Air  Force  Reserve  Forces 
Noncommissioned  Officers  Performance 
Report:  upon  separation,  retirement  or 
assignment  to  a  non-participating 
reserve  status,  they  are  forwarded  to  Air 
Reserve  Personnel  Center  for  file  in  the 
master  personnel  record  and  disposal  of 
as  a  part  of  that  record.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

,   Deputy  Chief  of  Statf/Personnel. 
f  leadquarters  United  Slates  Air  Force. 
Washington,  DC  20330-5060:  Chief  of 
Air  Force  Reserve,  Headquarters  United 
States  Air  Force,  Washington,  DC 
20330-1000,  and  Director,  Air  National 
Guard,  Washington,  DC  20310-2500. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff/Personnel,  Headquarters 
United  States  Air  Force.  Washington. 
DC  20330-5060;  or  to  the  Chief  of  Air 
Force  Reserve.  Headquarters  United 
States  Air  Force.  Washington.  DC 
20330-1000;  or  to  the  Director,  Air 
National  Guard,  Washington,  DC  20310- 
2500;  or  directly  to  agency  officials  at 
the  respective  system  location.  Official 
mailing  addresses  are  published  as  an 


appendix  to  the  Air  Force's  compilation 
of  record  systems  notice. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Deputy  Chief  of  Staff/Personnel. 
Headquarters  United  States  Air  Force. 
Washington.  DC  20330-5060;  or  to  the 
Chief  of  Air  Force  Reserve. 
Headquarters  United  States  Air  Force. 
Washington.  DC  20330-1000;  or  to  the 
Director.  Air  National  Guard. 
Washington.  DC  20310-2500;  or  directly 
to  agency  officials  at  the  respective 
system  location.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CONTCSTINQ  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  accessing  records,  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Program;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  basis  of  the  ratings  is  observed 
on-the-job  performance  or  by  the 
education/ training  progression  of  the 
individual.  Further,  effectiveness  reports 
may  have  as  an  additional  source  of 
information  Letters  of  Evaluation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a{k)(7),  as  applicable,  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identify  of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2).  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

F053  AFA  A 

SYSTEM  NAME: 

Educational  Research  Data  Base.  (56 
FR  23055.  May  20, 1991). 

Changes: 


storage: 

Delete  entry  and  replace  with 
"Maintained  in  computers  and  on 
computer  output  products." 
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appendix  to  the  Air  Force's  compilation 
of  record  systems  notice. 

RECORD  ACCESS  PROCEOURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Deputy  Chief  of  Staff/' Personnel, 
Headquarters  United  States  Air  Force. 
Washington,  DC  20330-5060;  or  to  the 
Chief  of  Air  Force  Reserve, 
Headquarters  United  Stales  Air  Force, 
Washington,  DC  20330-1000;  or  to  the 
Director,  Air  National  Guard, 
Washington,  DC  20310-250a  or  directly 
to  agency  officials  at  the  respective 
system  location.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CONTESTINa  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  accessing  records,  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Program;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  basis  of  the  ratings  is  observed 
on-the-job  performance  or  by  the 
education/ training  progression  of  the 
individual.  Further,  effectiveness  reports 
may  have  as  an  additional  source  of 
information  Letters  of  Evaluation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a{k)(7),  as  applicable,  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identify  of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  808b.  For 
additional  information  contact  the 
system  manager. 

F053  AFA  A 

SYSTEM  NAME: 

Educational  Research  Data  Base,  (56 
FR  23035,  May  20, 1991). 

Changes: 


RETRIEVAWUTY: 


storage: 

Delete  entry  and  replace  with 
"Maintained  in  computers  and  on 
computer  output  products." 


Delete  entry  and  replace  with 
"Retrieved  by  Social  Security  Number.' 


RETENTKm  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  retained  until  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  upon  inactivation.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  overwriting  or 
degaussing." 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff/Plans  and  Programs 
(XPPG),  USAF  Academy,  CO  80840- 
5651." 


F053  AFA  A 

SYSTEM  name: 

Educational  Research  Data  Base. 

SYSTEM  LOCATION: 

United  States  Air  Force  Academy 
(USAF  Academy),  CO  80840-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  USAF  Academy 
cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

High  school,  college  and  USAF  career 
information,  including  military 
performance,  academic  performance, 
certain  medical,  disciplinary  and 
personal  facts,  and  test  data  from 
interest/personality  profiles. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  9331,  Establishment; 
Superintendent;  faculty;  and  Executive 
Order  9397. 

PURPOSE(S): 

Used  by  USAF  Academy  faculty  and 
staff  in  conducting  studies  and  analysis 
relating  to  retention,  graduate 
professional  performance,  and  career 
patterns. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  furnished  to 
congressional  nominating  source  for  the 
purpose  of  enhancing  the  nomination 
selection  process. 

The  "Blanket  Routine  Uses  '  published 
at  the  beginning  of  the  Air  Force's 
compilation  ^     ecord  systems  notices 
iipply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  output  products. 

retrievabiuty: 
Retrieved  by  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  upon  inactivation.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  overwriting  or  degaussing. 

SYSTEM  MANA0ER<S)  AND  ADDRESS: 

Deputy  Chief  of  Staff/Plans  and 
Programs  (XPPG),  USAF  Academy,  CO 
80840-5651. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff/Plans  and  Programs 
(XPPG).  USAF  Academy,  CO  80840- 
5651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Chief  of  Staff/Plans  and 
Programs  (XPPG).  USAF  Academy,  CO 
80840-5651. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
educational  institutions,  medical 
institutions,  automated  system 
interfaces.  Association  of  Graduates, 
and  source  documents  (such  as  reports). 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F053  AFAB 

SYSTEM  NAME: 

Preparatory  School  Records,  (50  FR 
22440,  May  29, 1985). 

Changes: 

•  •         •         •         • 

Authority  for  maintaining  the  system: 

Delete  entry  and  replace  with  "10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by.  and 
Executive  Order  9397." 

*  •  •  *  * 

Retrievability: 

Delete  the  word  "Filed"  and  insert 
"Retrieved". 

*  •        •        *        • 

Retention  and  disposal: 

Add  to  end  of  entry  "Beginning  with 
academic  year  85-86,  the  student  folder 
will  be  retained  at  the  Academy  30 
years  then  destroyed.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting." 
***** 

F053  AFA  B 

SYSTEM  NAME: 

Preparatory  School  Records. 

SYSTEM  LOCATION: 

United  States  Air  Force  Academy 
(USAF  Academy),  CO  80840-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Preparatory  School  Students. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  Social  Security 
Number,  admissions  data  including 
college  board  test  scores  and  uniform 
size,  academic  performance,  counseling, 
disenrollment,  and  physical  fitness 
information. 

AUTHORfTY  FOR  MAINTAINMM  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Powers  and  duties;  delegation  by, 
and  Executive  Order  9397. 

PURPOSES(S): 

Data  is  used  to  measure  student 
performance,  progress  and  potential,  for 
counseling  purposes  and  for  possible 
disciplinary  or  disenrollment  action. 
Information  contained  on  the  record 
card  consisting  of  grade,  performance, 
and  personal  information  pertaining  to 
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the  student  is  used  to  provide 
transcripts  when  requested,  and  used  by 
Preparatory  School  administrative 
personnel  for  management  purposes 
such  as  emergency  data,  i.e..  blood  type, 
etc.  Physical  fitness  test  scores  are 
furnished  to  the  Registrar's  Office  for 
use  in  verification  when  considering 
student  for  nomination  to  the  USAF 
Academy.  DisenroUment  data  is  used 
for  compiling  attrition  statistics  and  for 
research  in  predicting  students"  success 
at  USAF  Academy  as  a  result  of  their 
Preparatory  School  experience. 

ROUTINE  uses  Of  RECOOOS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOIMO  CATEOOWES  Of 
USERS  AND  THE  PURPOSE  Of  SUCH  USES: 

The  "Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  fOR  STORING, 
RETRtEVINQ,  ACCESSINC,  RETAINING,  AND 
DISPOSING  or  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Maintained  in  paper  form,  in 
computers  and  on  computer  output 
products. 

RETRIEVABIUTY: 

Retrieved  by  name,  year  of  enrollment 
and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Forms  and  other  records  for 
administration  of  the  Preparatory  School 
such  as  Student  Enrollment 
Questionnaires,  Military  Training 
Worksheets.  Instructor's  Comments, 
Instructor  Grade  Sheets,  Physical 
Fitness  Program,  Report  of  Offense, 
Medical  Status  Reports.  Flight 
Evaluations,  Sign  In/Out  Registers  are 
destroyed  at  the  end  of  the  academic 
year  or  when  purpose  has  been  served. 
whichever  is  sooner.  Correspondence 
and  forms  in  the  student  folder 
documenting  academic  history  and 
related  activities  are  destroyed  1  year 
after  graduation  or  when  student  would 
have  graduated.  The  student  Records 
Card  is  retained  at  the  USAF  Academy 
for  30  years  and  then  destroyed. 
DisenroUment  data  is  retained  until  no 
longer  needed  for  reference.  Beginning 
with  academic  year  85-86,  the  student 
folder  will  be  retained  at  the  Academy 


30  years  then  destroyed.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SVSTEM  MANAQER(S)  AND  AOOnESS(ES): 

Commander,  Preparatory  School, 
USAF  Academy,  CO  80840-5000. 


NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander,  Preparatorv  School,  USAF 
Academy.  CO  80840-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander,  Preparatory  School 
USAF  Academy,  CO  80840-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  riiles 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35.  Air  Force  Privacy  Act 
Program:  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  the  academic  and 
military  departments  within  Preparatory 
School,  based  on  performance  of 
students,  Preparatory  School        - 
Commander,  from  tests  administered  to 
students,  from  student. 

EXEMPTIONS  CLAHNEO  FOR  THE  SYSTEM; 

None.  \ 

F053  AFA  C  \ 

System  name: 

Admissions  and  Registrar  Records.  (50 
FR  22463.  May  29, 1985). 

Changes: 

System  name: 

Change  system  name  to  "Admissions 
Records. " 


Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "Data 
used  in  the  candidate  selection  process 
for  the  USAF  Academy:  High  School 
records;  admissions  test  scores:  physical 
aptitude  examination  scores;  high  school 
extra  curricular  activities:  medical 
qualification  status:  personal  data 
records:  letters  of  recommendation; 
address:  phone  number;  Social  Security 
Number  race;  height:  weight: 


citizenship:  statement  of  reasons  for 
attending  Academy:  nomination: 
preparatory  school  or  college  record,  if 
applicable;  service  academies 
precandidate  Questionnaires; 
computerized  report  by  congressional 
districts;  Pertinent  information  on 
assigned  Liaison  Officers,  reports  of 
individual  Liaison  Officer  activity;  and 
general  correspondence.  USAF 
Academy  Preparatory  School  computer 
listings;  selection  data  on  new  classes: 
medical  qualification  at  entry;  cadet 
high  school  rank  and  class  size:  fourth 
class  squadron  assignments,  special 
rosters  with  all  scores  (acceptees, 
declinations,  minorities,  recruited 
athletes,  and  preparatory  school): 
rosters  from  biographical  data  sheets 
(Protestant,  Catholic,  Jewish,  and  other 
religions):  miHtary  parents;  USAF 
Academy  Preparatory  School  graduates; 
other  preparatory  school  graduates: 
Civil  Air  Patrol:  former  ROTC  members; 
Boy  Scouts;  Girl  Scouts;  Camp  Fire 
Girls;  cadets  whose  father  are  general 
officers;  former  Boys  State,  Girls  State. 
Boys  Nation  delegates,  cadets  with 
private  pilot  licenses;  admissions 
computer  listings  (all  candidates, 
qualified  candidates,  selectees,  athletes, 
minorities,  ex-cadets,  state  status 
reports  and  related  data).  Candidate 
Evaluation  Records;  Liaison  Officer 
Evaluations;  letters  of  evaluation  from 
high  school  or  colleges,  and  drug  abus<! 
certificates." 


Authority  for  maintenance  of  the 
system: 

)elete  entry  and  replace  with  "10 
U.S.C.  9331.  Establishment; 
superintendent:  faculty,  and  Executive 
Order  9397." 

Purpose(s): 

Delete  entry  and  replace  with  "Used 
by  Admissions  Office,  selection  panels. 
Academy  Board,  Athletic  Department 
and  Preparatory  School  personnel  for 
selection  of  cadets  to  attend  the 
Preparatory  School  and  the  USAF 
Academy;  to  evaluate  candidates  for 
recommendation  for  civilian  preparatory 
school  scholarships,  and  to  form  the 
nucleus  of  the  cadet  record  for 
candidates  selected  to  attend  the 
Academy.  Used  by  Admissions  Office  to 
prepare  evaluations  of  candidate's 
potential  for  submission  to  members  of 
Congress  and  to  schedule  for  medical 
examinations. 

Used  to  monitor  training  of  Liaison 
Officers.  To  advise  persons  interested  in 
the  Academy  of  the  name,  address,  and 
telephone  number  of  their  nearest 
Liaison  Officer.  Used  to  evaluate 
selection  procedures  of  USAF  Academy 
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citizenship;  statement  of  reasons  for 
attending  Academy;  nomination; 
preparatory  school  or  college  record,  if 
applicable;  service  academies 
precandidate  Questionnaires; 
computerized  report  by  congressional 
districts:  Pertinent  information  on 
assigned  Liaison  Officers,  reports  of 
individual  Liaison  Officer  activity;  and 
general  correspondence.  USAF 
Academy  Preparatory  School  computer 
listings;  selection  data  on  new  classes: 
medical  qualification  at  entry;  cadet 
high  school  rank  and  class  size;  fourth 
class  squadron  assignments:  special 
rosters  with  all  scores  (acceptees, 
declinations,  minorities,  recruited 
athletes,  and  preparatory  school); 
rosters  from  biographical  data  sheets 
(Protestant,  Catholic,  Jewish,  and  other 
religions):  military  parents;  USAF 
Academy  Preparatory  School  graduates; 
other  preparatory  school  graduates; 
Civil  Air  Patrol;  former  ROTC  members; 
Boy  Scouts;  Girl  Scouts;  Camp  Fire 
Girls:  cadets  whose  father  are  general 
officers;  former  Boys  State.  Girls  State. 
Boys  Nation  delegates,  cadets  with 
private  pilot  licenses;  admissions 
computer  listings  (all  candidates, 
qualified  candidates,  selectees,  athletes, 
minorities,  ex-cadets,  state  status 
reports  and  related  data).  Candidate 
Evaluation  Records;  Liaison  Officer 
Evaluations:  letters  of  evaluation  from 
high  school  or  colleges,  and  drug  abuse 
certificates." 

Authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "10 
U.S.C.  9331.  Establishment; 
superintendent;  faculty,  and  Executive 
Order  9397." 

Purpose(s): 

Delete  entry  and  replace  with  "Used 
by  Admissions  Office,  selection  panels. 
Acade.Tiy  Board,  Athletic  Department 
and  Preparatory  School  personnel  for 
selection  of  cadets  to  attend  the 
Preparatory  School  and  the  USAF 
Academy;  to  evaluate  candidates  for 
"^recommendation  for  civilian  preparatory 
school  scholarships,  and  to  form  the 
nucleus  of  the  cadet  record  for 
candidates  selected  to  attend  the 
Academy.  Used  by  Admissions  Office  to 
prepare  evaluations  of  candidate's 
potential  for  submission  to  members  of 
Congress  and  to  schedule  for  medical 
examinations. 

Used  to  monitor  training  of  Liaison 
Officers.  To  advise  persons  interested  in 
the  Academy  of  the  name,  address,  and 
telephone  number  of  their  nearest 
Liaison  Officer.  Used  to  evaluate 
selection  procedures  of  USAF  Academy 


cadets,  to  assure  that  criteria  for 
entering  cadets  are  met  and  to  procure 
various  biographical  information  on 
incoming  cadets  for  press  releases.  Used 
by  Air  Force  Reserve  Officer  Training 
Corps  (AFROTC)  for  possible  AFROTC 
scholarship  participation." 
ft         *         *        *-        * 

Retention  and  disposal: 

Delete  entry  and  replace  with 
''Records  on  candidates  who  are 
appointed  are  forwarded  to  the 
Registrar  to  be  included  in  the  Master 
Cadet  Personnel  Records.  Records  on 
candidates  who  are  not  appointed  are 
destroyed  after  one  year.  Liaison 
Officers'  records  are  destroyed  upon 
separation  or  reassignment.  Preparatory 
school  records  are  destroyed  when  no 
longer  needed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
lacerating  or  burning.  Computer  records 
are  destroyed  by  overwriting  or 
degaussing." 

System  manager(s)  and  addre3s(es): 

Delete  entry  and  replace  with 
"Director  of  Admissions,  Research  and 
Technical  Support  Division  (RRE),  USAF 
Academy,  CO  80840-5651. 

'  Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with 
"Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k)(7),  as  applicable,  but  only  to  the 
extent  that  disclosure  would  reveal  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promirigeted  in 
accordance  with  5  U.S.C.  56a(b)  (1),  (2), 
and  (3)  and  (e)  and  published  in  32  CFR 
part  806b.  For  addHional  informatioTj, 
contact  the  system  Bianager." 
•        *        •        *        • 

F053  AFA  C 

SYSTEM  name: 

Admissions  RecoidsL 

SYSTEM  LOCATKMl: 

,      United  States  Air  Force  Academy 
I  (USAF  Academy^  CO  80840-500a 

CATEOOmCS  or  IN0*M0WALS  COVCNID  BY  TNI 

system: 

Air  Force  Academy  apphcants, 
nominees,  appointees,  cadets,  and  Air 
Force  Reserve  officers  not  on  active 
duty, 

CATEOomes  or  recomos  in  the  system: 

Data  used  in  the  candidate  selection 
process  for  the  USAF  Academy:  High 

school  records;  admissions  test  scores; 
physical  aptitude  examination  scores; 
high  school  extra  corricuiar  activities; 


medical  qualification  status;  personal 
data  records;  letters  of  recommendation; 
address:  phone  number  Social  Security 
Number  race;  height  weight 
citizenship;  statement  of  reasons  for 
attending  Academy;  nomination; 
preparatory  school  or  college  recocdvif 
applicable;  service  academies 
precandidate  questionnaires; 
computerized  report  by  congressional 
districts:  pertinent  mformation  on 
assigned  Liaison  Officers,  reports  of 
individual  Liaison  Officer  activity;  and 
general  correspondence.  USAF 
Academy  Preparatory  School  computer 
listings;  selection  data  on  new  classes: 
medical  qualification  at  entr\':  cadet 
high  school  rank  and  class  size:  fourth 
class  squadron  assignments:  special 
rosters  with  all  scores  (acceptees, 
declinations,  minorities,  recruited 
athletes,  and  preparatory  school); 
rosters  from  biographical  data  sheets 
(Protestant,  Catholic,  Jewish,  and  other 
religions);  military  parents;  USAF 
Academy  Preparatory  School  graduates; 
other  preparatory  school  graduates; 
Civil  Air  Patrol:  former  ROTC  members; 
Boy  Scouts;  Girl  Scouts;  Camp  Fire 
Girls;  cadets  whose  fathers  are  general 
officers;  former  Boys  State,  Girls  State, 
Boys  Nation  delegates,  cadets  with 
private  pilot  licenses;  admissions 
computer  listings  (all  candidates, 
qualified  candidates,  selectees,  athletes, 
minorities,  ex-cadets,  state  status 
reports  and  related  data).  Candidate 
Evaluation  Records;  Liaison  Officer 
Evaluations;  letters  of  evahiaboD  from 
high  school  or  colleges,  and  drug  abuse 
certificates. 


AUTHOWrr  KM  MAIN  I  iNAim  O^  TMI 

SVSTIM: 

10  U  S.C.  9331.  Establishment 
Superintendent;  faculty,  and  Exee«tive 
Order  S397. 

PUiim>SE(s): 

Used  by  Admissions  Office,  sdectkm 
panels,  Afademy  Board.  Athletic 
Department  and  Preparatory  School 
personnel  for  selection  of  cadets  to 
attend  the  Preparatory  School  and  the 
USAF  Academy:  to  evaluate  candidates 
for  recommendation  for  civilian 
preparatory  school  scholarships,  and  to 
form  the  nucleus  of  the  cadet  record  for 
candidates  selected  to  attend  the 
Academy.  Used  by  Admissions  Office  to 
prepare  evaluations  tA  candidate's 
potential  for  submission  to  members  of 
Congress  and  to  schedule  for  medical 
examinations.  Used  to  monitor  training 
of  Liaison  Officers.  Used  to  advise 
persons  interested  in  the  Academy  of 
the  name,  address,  and  telephone 
number  of  their  nearest  Liaison  Officer. 
To  advise  persons  interested  in  the 


Academy  of  the  name,  address,  and 
telephone  number  of  their  nearest 
Liaison  Officer.  Used  to  evaluate 
selection  procedures  of  USAF  Academy 
cadets,  to  assure  that  criteria  for 
entering  cadets  are  met  and  to  procure 
various  biographical  informatioa  on 
incoming  cadets  for  press  releases.  Used 
by  Air  Force  Reserve  Officer  Training 
Corps  (AFROTC)  for  possible  AFROTC 
scholarship  participation. 

ROUTINe  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUNMNS  CATCaCMMKS  99 
USERS  AND  THE  PURPOSE  OF  SUCM  USIS: 

Information  may  be  disclosed  to 
members  of  Confess  in  conaection  with 
nominations  and  appointments.  Names, 
addresses  and  telephone  numbers  of 
Liaison  Officers  nay  be  disclosed  to 
individuals  interested  in  the  Academy. 

Biographical  information  on  incoming 
cadets  may  be  used  for  press  releases. 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  sjrstens  notices 
apply  to  this  system. 

POUCIES  AND  PRACnCCS  FOR  STORING, 
RFntlEVINO,  ASSESSINO,  RETAIMNQ,  AMD 
DISPOSINO  OF  REG 


STOIMOe 

Maintained  in  file  folders,  notebooks/^ 
binders,  in  computers,  on  computer 
output  products,  and  on  microform. 

RCTRtEVABIUTV: 

Retrieved  by  name  and/or  Social 
Security  Nunifcer. 

SAPEOUANOS: 

Records  art  accessed  by  peTSoa(s) 
responsible  for  servicing  the  record 
system  in  performance  of  tlieir  official 
duties  and  by  attthorized  pcrtonnei  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooMS  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  OtSPOSAL.- 

Records  on  candidates  who  are 
appointed  are  forwarded  to  the 
Registrar  to  be  included  in  the  Master 
Cadet  Personnel  Records. 

Records  on  candidates  who  are  not 
appointed  are  destroyed  after  one  year. 
Liaison  Officers'  records  are  destroyed 
upon  separation  or  reassignment. 
Preparatory  school  records  are 
destroyed  when  no  longer  needed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  overwritmg  or  degaussing. 
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SVSTCM  MANAOER(S)  AND  AOOHESS(ES): 

Director  of  Admissions.  Research  and 
Technical  Support  Division  (RRE).  USAF 
Academy.  CO  80840-5651. 

NOTIFICAHON  PHOCEtHMC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Director 
of  Admissions,  Research  and  Technical 
Support  Division  (RRE).  USAF 
Academy,  CO  80840-5651. 

RECOHO  ACCESS  PKOCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Director  of  Admissions.  Research 
and  Technical  Support  Division  (RRE). 
USAF  Academy,  CO  80840-5651. 

CONTESTWM  RECOflO  PNOCCOUNCS: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager. 

RECORO  SOURCE  CATEOORIES: 

Educational  institutions:  automated 
system  interfaces;  the  individual; 
College  Entrance  Examination  Board; 
American  College  Testing  scores;  Air 
Force  Medical  examinations  records: 
letters  of  recommendation,  and 
personnel  records. 

EXEMPTIONS  CLAWKO  FOR  THC  SVSTCM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552(k)(7),  as  applicable,  but  only  to  the 
extent  that  disclosure  would  reveal  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  5  U.S.C.  553(b)(1),  (2) 
and  (3)  and  (e)  and  published  in  32  CFR 
part  806b.  For  additional  information, 
contact  the  system  manager. 

FllO  JA  C 

System  name: 

judge  Advocate  Personnel  Records, 
(50  FR  22482,  May  29, 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "At  the 
Office  of  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330-5000.  A  limited 
amount  of  records  in  this  system  are 
maintained  in  the  Office  of  the  Staff 


judge  Advocate  of  each  major 
command.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices." 


Purpose(s): 

In  first  sentence,  following  the  word 

"Executive"  delete and  Career 

Management  *  *  *"  and  replace  with 
"Professional  Development  Division." 
and  following  the  word  "personnel"  add 
"and  major  command  staff  judge 
advocates  *  *  *." 


Storage: 

Delete  entry  and  replace  with 
"Maintained  in  file  folders,  card  files,  in 
computers  and  on  computer  output 
products." 

Retrievability: 

Delete  the  word  "Filed"  and  insert 
"Retrieved." 

Safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software." 

Retention  and  disposal: 

Delete  entry  and  replace  with  "Judge 
Advocate  Officer  Personnel  records  and 
Funded  Legal  Education  and  Excess 
Leave  Program  records  are  retained  in 
office  files  for  three  years  after  the 
individual  terminates  military  service,  or 
until  no  longer  needed  for  reference, 
then  destroyed.  Computer  records  are 
destroyed  when  the  individual 
terminates  military  service.  Other 
records:  Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting." 

System  managerfs)  and  address(es): 

Add  "—5000"  to  zip  code. 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Judge 
Advocate  General,  Headquarters  United 


States  Air  Force,  Washington,  DC 
20330-5000,  or  to  officials  at  major 
command  of  assignment. 

Full  name  and  SSN  must  be  furnished. 
Visits  may  be  made  to  HQ  USAF/JAX. 
Pentagon,  Washington,  DC  20330-5000. 
Valid  identification  card,  drivers  license 
or  equivalent  must  be  presented." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Judge  Advocate  General, 
Headquarters  United  States  Air  Force. 
Washington,  DC  20330-5000,  or  to 
officials  at  major  command  of 
assignment." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35. 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager". 
***** 

F110  JA  C 

SYSTEM  name: 

Judge  Advocate  Personnel  Records. 

SVSTEM  location: 

At  the  Office  of  The  Judge  Advocate 
General,  Headquarters  United  States 
Air  Force,  Washington,  DC  20330-5000. 
A  limited  amount  of  records  in  this 
system  are  maintained  in  the  Office  of 
the  Staff  Judge  Advocate  of  each  major 
command.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

categories  of  indiviouals  covered  bv  the 

SVSTEM: 

AD  Air  Force  active  duty  judge 
advocates:  Air  Force  Reserve 
mobilization  augmenters  attached  to 
Headquarters  USAF.  Office  of  The  Judge 
Advocate  General;  Air  Force  civilian 
attorneys  employed  in  classification 
series  GS-905  and  GS-1222;  active  duty 
Air  Force  applicants  for  Funded  Legal 
Education  Program  and  Excess  Leave 
Program,  and  civilian/military 
applicants  for  direct  appointment 
program  and  other  accession  programs. 

CATEOORtES  OF  RECORDS  IN  THE  SYSTEM: 

Educational  background:  certificate  of 
admission  to  the  bar:  career 
management  questionnaire:  career 
objective  statement;  active  duty  and 
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States  Air  Force.  Washington.  DC 
20330-5000,  or  to  officials  at  major 
command  of  assignment. 

Full  name  and  SSN  must  be  furnished. 
Visits  may  be  made  to  HQ  USAF/jAX. 
Pentagon,  Washington.  DC  20330-5000. 
Valid  identification  card,  drivers  license 
or  equivalent  must  be  presented." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Judge  Advocate  General, 
Headquarters  United  Slates  Air  Force. 
Washington.  DC  20330-5000.  or  to 
officials  at  major  command  of 
assignment." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35. 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager". 

F110  JA  C 

SYSTEM  NAME: 

Judge  Advocate  Personnel  Records. 

SYSTEM  location: 

At  the  Office  of  The  Judge  Advocate 
General.  Headquarters  United  States 
Air  Force.  Washington,  DC  20330-5000. 
A  limited  amount  of  records  in  this 
system  are  maintained  in  the  Office  of 
the  Staff  Judge  Advocate  of  each  major 
command.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

CATEOORIES  Of  INDIVIDUALS  COVERED  BV  THE 

SYSTEM: 

All  Air  Force  active  duty  judge 
advocates;  Air  Force  Reserve 
mobilization  augmenters  attached  to 
Headquarters  USAF,  Office  of  The  Judge 
Advocate  General;  Air  Force  civilian 
attorneys  employed  in  classification 
series  GS-905  and  GS-1222;  active  duty 
Air  Force  applicants  for  Funded  Legal 
Education  Program  and  Excess  Leave 
Program,  and  civilian/military 
applicants  for  direct  appointment 
program  and  other  accession  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Educational  background;  certificate  of 
admission  to  the  ban  career 
management  questionnaire;  career 
objective  statement;  active  duty  and 


reassignment  orders;  correspondence 
relating  to  the  individual;  ^Iilitary 
Personnel  Center  computer  data; 
classificalion/on-the-job  training 
actions:  Judge  Advocate  General 
Reserve  Personnel  Questionnaire; 
Headquarters  USAF  active  duty  and 
attachment  orders;  training  reports; 
authorizations  for  inactive  duty  training; 
civilian  personal  qualifications 
statement;  notification  of  personnel 
actions;  statement  of  good  standing 
before  the  ban  transcript  of  law  school 
record;  statement  of  availability  for  Air 
Force  civilian  attorney  vacancies; 
actions  by  Ad  Hoc  Selection  Committee 
and  Air  Force  Civilian  Attorney 
Qualifying  Committee;  Judge  Advocate 
interview;  letter  of  acceptance  from  an 
American  Bar  Association  accredited 
law  school:  application  and  agreement; 
LSDAS  report;  transcript  of  all 
undergraduate  and  graduate  education, 
and  letters  of  recommendation. 

AUTHORITY  FOB  MAINTAINHiO  THE  SYSTEM: 

5  U.S.C.  3301,  Civil  service;  generally; 
10  U.S.C.  281.  Reserve  Components 
named;  806.  Judge  advocates  and  legal 
officers;  2004.  Detail  of  commissioned 
officers  of  the  military  departments  as 
students  at  law  schools;  8072,  Judge 
Advocate  General:  appointment  and 
duties;  82  Stat.  1014.  and  Executive 
Order  10577. 

PURPOSE^S): 

Records  are  used  by  the  Judge 
Advocate  General.  Deputy  Judge 
Advocate  General,  Executive, 
Professional  Development  Division 
personnel  and  major  command  staff 
judge  advocates  in  evaluating  and 
selecting  judge  advocates  for  specific 
assignments,  training,  and  advanced 
education;  mobilization  augmenter 
records  are  also  used  by  the  Reserve 
Advisor  to  the  Judge  Advocate  General. 
Division  Chiefs.  Office  of  The  Judge 
Advodate  General  in  iBoiHtoriBg  and 
evaluating  reservists  training 
assignments  and  in  preparing 
performance  evaluations:  civilian 
records  are  used  by  the  Executive 
Secretary  and  members  of  Ad  Hoc  and 
Air  Force  Civilian  Attorney  Qualifying 
Committees  in  evaluating  and  selecting 
civilian  attorneys  for  appointment  to  Air 
Force  position  vacancies  and 
promotionr.  Fuiuled  Legal  Education 
and  Excess  Leave  Program  records  are 
used  by  the  Judge  Advocate  General, 
Deputy  Judge  Advocate  General,  Career 
Management  personnel,  and  selection 
board  members  in  monitoring, 
evaluating  and  selecting  the  best 
qualified  applicants  for  the  prt^ams. 


ROUTINE  USES  OF  RECORDS  MAWTAINSO  IN 
THE  SYSTEM.  INCLUDiNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

policies  and  practices  for  storing, 
retrifving,  accessing.  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  file  folders,  card  files, 
in  compirters  and  on  computer  output 
products.  I 

RETRIEV  ability: 

Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  person(sJ 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

Those  in  computer  storage  devices  are 
protected  by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Judge  Advocate  Officer  Personnel 
records  and  Funded  Legal  Education 
and  Exress  Leave  Program  records  «rre 
retained  in  office  ^s  for  three  years 
after  the  individual  tenmnates  military 
service,  or  until  no  longer  needed  for 
reference,  then  destroyed.  Computer 
records  are  destroyed  when  the 
individual  terminates  military  servic*. 
Other  records:  Retained  in  office  files 
until  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAOER(S>  AND  ADOHESS (B*): 

The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330-5000. 


NOTIFICATtON  I 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Judge 
Advocate  General.  Headquarters  United 
States  Air  Force,  Washington,  DC 
20330-5000. 

Full  name  and  SSN  should  be 
furnished. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Judge  Advocate  General, 


Headquarters  United  States  Air  Force, 
Washinglun.  DC  20330-5000. 

Visits  may  be  made  to  HQ  USAF/ 
JAX.  Pentagon.  Washington.  DC  20330- 
5000.  Valid  identification  card,  driver's 
license  or  equivalent  must  be  presented. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individiial 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacj'  Act 
Program;  32  CFR  part  aOBb:  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEC 

Information  obtained  from  previous 
employers,  educational  institutions. 
automated  system  interfaces,  state  or 
local  governments,  source  documents, 
and  from  Air  Reserve  Personnel  Center. 

BXEMPTioas  nuiiifn  for  tnk  systbmc 

None. 

F125  ATC  A 

System  name: 

Behavior  Automated  Research  System 
(BARSJ,  (ao  FR  2574a  June  21, 1985). 

Chottges: 

System  name: 

Change  system  name  to  "Management 
InformatioD  and  Research  System 

(MIRS)' 

System  location: 
Add  '-50(Xr  to  zip  cod*. 

***** 

Auihoeky  for  mainteaance  of  the 

system: 

Change  -8012"  to  "fXnsr 

•        •        *        •        • 

Routine  uses  of  records  nmuttaintdin 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Delete  entry  and  replace  with  "The 
"Blanket  Routine  Uses  '  published  at  the 
beginning  of  the  Air  Force's  compilation 
of  record  systems  notices  apply  to  this 
system." 

Storage: 

Delete  entry  and  replace  with 
"Maintained  in  computers  and  on 
computer  output  products."* 

Retrievobility: 

Delete  the  word  "Filed"  and  hisert 
"Retrieved." 

Safeguards: 

Delete  entiy  aad  replace  with 
"Records  are  accessed  by  p«c8on(s^ 
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responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software." 

Retention  and  disposal: 

Add  last  sentence  to  end  of  entry 
"Records  are  destroyed  by  tearing  into 
pieces,  macerating,  pulping,  shredding, 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting." 

System  managerfs)  and  addressfesj: 

Add  "-5000"  to  end  of  zip  code. 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander.  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  Air 
Force  Base.  CO  80230-5000." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Conunander,  3320th  Correction 
and  Rehabilitation  Squadron,  Lowry  Air 
Force  Base.  CO  80230-5000." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b:  or  may  be  obtained  from  the 
system  manager." 
•         *         •        •        * 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with 
'Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(j)(2),  as  applicable,  but  only  during 
the  period  the  individual  is  confined  or 
in  rehabilitation  at  an  Air  Force  or 
Federal  correctional  facility. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
use.  553(b)  (1).  (2).  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  806b." 

F125  ATC  A 

tVSTEM  MAME: 

Management  Information  and 
Research  System  (MIRS). 


SYSTEM  location: 

3320th  Correction  and  Rehabilitation 
Squadron,  Lowry  Air  Force  Base.  CO 
80230-5000. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BV  THE 

SVSTEM: 

Air  Force  prisoners  who  serve 
sentences  to  confinement  or 
rehabilitation  at  the  3320th  Correction 
Rehabilitation  Squadron,  including  any 
detachments  and/or  operating  locations. 

CATEGORIES  Of  RECORDS  IN  THE  SVSTEM: 

Significant  dates,  intelligence  quotient 
and  achievement  scores,  psychological 
tests  scores,  military  history,  discipline 
involvement,  military  justice  data, 
personal  identifier  data,  personal 
history,  confinement  history, 
rehabilitation  history,  performance 
rating,  type  of  discharge,  long  or  short 
term  return  to  duty  performance  data. 

authormr  for  maintenance  of  the 
system: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Powers  and  duties;  delegation  by: 
and  Air  Force  Regulation  125-18, 
Operation  of  Air  Force  Correction  and 
Detention  Facilities,  and  Executive 
Order  9397. 

PURPOSE(S): 

Uses  for  statistical  analysis  to  support 
management  decision  making  to 
evaluate  the  effectiveness  of  and 
improve  program  elements,  and  to 
provide  data  for  research  studies  and 
management  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  <N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compliation  of  record  systems  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  output  products. 

storage: 

Maintained  in  computers  and  on 
computer  output  products. 

RETRIEVABIUTV: 

Retrieved  by  Social  Security  Number 
and/or  3320th  Correction  and 
Rehabilitation  Squadron  Arrival 
Number. 

safeguards: 

Records  are  accessed  by  person(s| 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 


are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

retention  and  disposal: 

Current  data  base  is  maintained  while 
individual  is  in  correction  or 
rehabilitation  program  or  appellate 
leave. 

Historical  data  base  is  retained  for  20 
years.  Records  are  destroyed  by  tearing 
into  pieces,  macerating,  pulping, 
shredding,  or  burning.  Computer  records 
are  destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAOER(S)  AND  ADDRESS(ES): 

Commander,  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  Air 
Force  Base,  CO  80230-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander,  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  Air 
Force  Base,  CO  80230-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander.  3320th  Correction 
and  Rehabilitation  Squadron,  Lowry  Air 
Force  Base.  CO  80230-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Programs;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

FBI  and  military  records,  supervisors, 
commanders,  lawyers,  doctors, 
chaplains,  other  USAF  officials, 
American  Red  Cross. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(j)(2),  as  applicable,  but  only 
during  the  period  the  individual  is 
confined  or  in  rehabiUtation  at  an  Air 
Force  or  Federal  correctional  facility. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)(1).  (2).  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b. 
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are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 


RETENTION  AND  DISPOSAL: 

Current  data  base  is  maintained  while 
individual  is  in  correction  or 
rehabilitation  program  or  appellate 
leave. 

Historical  data  base  is  retained  for  20 
years.  Records  are  destroyed  by  tearing 
into  pieces,  macerating,  pulping, 
shredding,  or  burning.  Computer  records 
are  destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAOER(S)  AND  ADDRESS(ES): 

Commander,  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  Air 
Force  Base.  CO  80230-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander,  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  Air 
Force  Base.  CO  80230-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander.  3320th  Correction 
and  Rehabilitation  Squadron.  Lowry  Air 
Force  Base.  CO  80230-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Programs;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

FBI  and  military  records,  supervisors, 
commanders,  lawyers,  doctors, 
chaplains,  other  USAF  officials, 
American  Red  Cross. 

EXEMPTIONS  ClAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(j)(2),  as  applicable,  but  only 
during  the  period  the  individual  is 
confined  or  in  rehabilitation  at  an  Air 
Force  or  Federal  correctional  facility. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)(1).  (2).  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b. 


F160  AFA  A 

System  name: 

Cadet  Hospital/Clinic  Records.  (50  FR 
22506,  May  29, 1985). 

Changes 


Purpose(s): 

Delete  entry  and  replace  with 
"Information  collected  to  notify 
concerned  individuals  of  status  of 
hospitalized  cadets.  Used  to  provide 
Superintendent,  Hospital  Commander 
and  staff.  Commandant  and  staff  a  daily 
report  of  number  and  status  of  cadets 
hospitalized;  concerned  personnel  can 
note  trends  in  hospitalization  in  terms  of 
numbers  of  cadets  hospitalized,  length 
of  stay,  and  nature  of  medical  problems 
being  treated.  Report  of  visits  to  cadet 
clinic  is  used  by  the  Cadet  Wing 
Airmanship  Division  to  monitor  cadet 
activity  for  ground  safety  programs; 
Athletics  uses  it  to  monitor  those 
excused  from  physical  education  and  to 
evaluate  injury  rates,  and  the  Individual 
uses  it  to  justify  time  away  from 
classes." 


Retrievability: 

Delete  the  word  "Filed"  and  insert 
"Retrieved." 

Safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Clinic  copy 
is  under  the  direct  control  of 
Noncommissioned  Officer  in  Charge  of 
Administrative  Services.  Distribution  is 
made  only  to  authorized  representatives 
of  Cadet  Wing  Airmanship  Division  and 
Athletics." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records  are  retained  in  office  files  for 
one  year  after  annual  cutoff  then 
destroyed.  Report  of  Clinic  Visit  are 
retained  in  office  files  for  three  months 
or  until  purpose  has  been  served, 
whichever  is  sooner,  then  destroyed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning." 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  on  themselves  should 
address  written  inquiries  to  the  USAF 
Academy  Hospital/SGR.  USAF 
Academy,  CO  80840-5300.  ATTN: 
Medical  Release  of  Information  Clerk, 
and  should  include  full  name  and  date 
of  hospital  admission." 
*        *        *        *        I 

F160  AFA  A 

SYSTEM  NAME: 

Cadet  Hospital/Clinic  Records. 

SYSTEM  LOCATION: 

United  States  Air  Force  Academy 
(USAF  Academy),  CO  80840-5000. 

categories  of  individuals  covered  by  the 
system: 

USAF  Academy  Cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Daily  roster  of  cadets  hospitalized 
and  report  of  cadet  visits  to  the  cadet 
clinic. 

AUTHORITY  FOR  MAINTENANCE  OF  THC 
SYSTEM: 

10  U.S.C.  9331.  Establishment: 
Superintendent;  faculty. 

PURPOSE(S): 

Information  collected  to  notify 
concerned  individuals  of  status  of 
hospitalized  cadets.  Used  to  provide 
Superintendent,  Hospital  Commander 
and  staff.  Commandant  and  staff  a  daily 
report  of  number  and  status  of  cadets 
hospitalized;  concerned  personnel  can 
note  trends  in  hospitalization  in  terms  of 
numbers  of  cadets  hospitalized,  length 
of  stay,  and  nature  of  medical  problems 
being  treated.  Report  of  visits  to  cadet 
clinic  is  used  by  the  Cadet  Wing 
Airmanship  Division  to  monitor  cadet 
activity  for  ground  safety  programs; 
Athletics  uses  it  to  monitory  excusals 
from  physical  education  and  to  evaluate 
injury  rates,  and  the  Individual  uses  it  to 
justify  time  away  from  classes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  system  of  record  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievability: 
Retrieved  by  name. 


SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Clinic  copy 
is  under  the  direct  control  of 
Noncommissioned  Officer  in  Charge  of 
Administrative  Services.  Distribution  is 
made  only  to  authorized  representatives 
of  Cadet  Wing  Airmanship  Division  and 
Athletics. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  office  files  for 
one  year  after  annual  cutoff  then 
destroyed.  Report  of  Clinic  Visit  are 
retained  in  office  files  for  three  months 
or  until  purpose  has  been  served, 
whichever  is  sooner,  then  destroyed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Commander,  USAF  Academy 
Hospital,  USAF  Academy.  CO  80840- 
5000. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
written  inquiries  to  the  USAF  Academy 
Hospital/SGR,  USAF  Academy. 
Colorado  Springs.  CO  80840-5300. 
ATTN;  Medical  Release  of  Information 
Clerk,  and  should  include  full  name  and 
date  of  hospital  admission. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander,  USAF  Academy 
Hospital.  USAF  Academy,  CO  8084O- 
5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions,  the  individual,  physicians 
and/or  medical  technicians. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
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F900  AF  MP  A 

System  name: 

Military  Decorations.  (51  FR  41401. 
November  14. 1986). 

Changes: 

•  *         •         *         « 

System  location: 

Delete  the  words  "Manpower  and" 
and  insert  "Military."  Add  "-6001 "  to  zip 

code. 

•  *        *        *        « 

Authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "10 
U.S.C  857.  Decorations  and  Awards;  as 
implemented  by  Air  Force  Regulation 
900-48,  Individual  and  Unit  Awards  and 
Decorations,  and  Executive  Order  9397." 


Routing  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
'Blanket  Routine  Uses"  published  at  the 
beginning  of  the  Air  Force's  compilation 
of  record  systems  notices  apply  to  this 
system." 


Storage: 

Delete  entry  and  replace  with 
"Maintained  in  visible  File  binders/ 
cabinets,  in  computers  and  on  computer 
output  products." 

Retrievability: 

Delete  entry  and  replace  with 
"Retrieved  by  name  or  Social  Security 
Number." 

Safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. " 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Retained  in  office  files  for  one  year 
after  annual  cut-off,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Destroyed  1  year 
after  completion  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
ovorwriting." 


System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
TX  78150-6001." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
TX  78150-6001  or  to  agency  officials  at 
location  of  assignment." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
TX  78150-6001  or  to  agency  officials  at 
location  of  assignment." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager. 
*        •        *        *        • 

F900  AF  MP  A 

SYSTEM  NAME: 

Military  Decorations. 

SYSTEM  LOCATION: 

Directorate  of  Personnel  Program 
Actions,  Head^arters  Air  Force 
Military  Personnel  Center  (HQ  AFMPC), 
Randolph  AFB  TX  78150-6001. 
Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations. 

CATEQOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel.  Air 
Force  Reser\'e  personnel.  Air  National 
Guard  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Supervisory  evaluation  of  duty 
performance  with  comments  by 
commanders  at  intermediate  levels. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

10  U.S.C.  Chapter  857,  Decorations 
and  Awards;  as  implemented  by  Air 
Force  Regulation  9U0-48,  Individual  and 
Unit  Awards  and  Decorations,  and 
Executive  Order  9397. 


PURPOSE(S): 

Used  by  award  approval  authorities 
to  determine  qualification  for 
recognition  through  award  of  a  military 
decoration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses  "  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  in  computers  and  on  computer 
output  products. 

RETRIEVABILTTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year 
after  annual  cut-off,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Destroyed  1  year 
after  completion  by  tearing  into  pieces 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANA&ER(S)  AND  AODRESS<ES): 

Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
TX  78150-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB. 
TX  78150-6001  or  to  agency  officials  at 
location  of  assignment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
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PURPOSE(S): 

Used  by  award  approval  authorities 
to  determine  qualification  for 
recognition  through  award  of  a  military 
decoration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  in  computers  and  on  computer 
output  products. 

RETRIEV  ABILITY: 

Retrieved  by  name  or  Social  Security 
Number. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year 
after  annual  cut-off,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Destroyed  1  year 
after  completion  by  tearing  into  pieces 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAaER(S)  AND  AODRESS<ES): 

Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB, 
TX  78150-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC,  Randolph  AFB. 
TX  78150-6001  or  to  agency  officials  at 
location  of  assignment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Personnel,  HQ  AFMPC.  Randolph  AFB, 


TX  78150-6001  or  to  agency  officials  at 
location  of  assignment. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Program;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors'  evaluations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  91-28939  Filed  12-4-91:  8:45  am] 

BILUNG  CODE  M10-01 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  9-10  January  1992. 

Time:  0800-1600. 

Place:  Monterey  and  Ft.  Hunter-Liggett, 
CA. 

Agenda:  The  Army  Science  Board's  Issue 
Group  on  Operations  Research  will  meet  to 
discuss  employment  of  scientists  and 
engineers  in  the  Army's  test  and  evaluation 
organization  and  the  utilization  of 
professional  development  plans.  This  meeting 
will  be  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-29153  Filed  12-4-91;  8:45  am] 

BILLING  CODE  371(Mi»-M 


Department  of  the  Navy 

Notice  of  Intent  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  the  City  of  San  Diego 
Miramar  Landfill  General  Development 
Plan  at  Naval  Air  Station  Miramar,  San 
Diego,  CA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Programmatic 


Environmental  Impact  Statement  (PEIS) 
for  the  City  of  San  Diego  Miramar 
landfill  general  development  plan  at 
Naval  Air  Station  (NAS)  Miramar,  San 
Diego,  California.  'The  City  of  San  Diego 
currently  operates  a  Class  III  sanitary 
landfill  on  NAS  Miramar  undfer  a  grant 
of  easement  from  the  U.S.  Navy.  The 
proposed  general  development  plan  for 
the  Miramar  landfill  would  provide  for 
the  continuance  of  landfill  operations 
while  providing  new  facilities  and 
improvements  to  facilitate  processing 
and  disposal  of  solid  waste  in 
accordance  with  changes  in  State  laws 
regarding  landfill  operating  procedures, 
recycling,  and  diversion  of  materials 
from  landfills.  The  proposed  action  also 
would  modify  the  easement  to  authorize 
implementation  of  the  proposed  general 
development  plan  on  NAS  Miramar. 

Components  of  the  general 
development  plan  include  a  materials 
recovery  facility,  public  transfer  facility, 
household  hazardous  waste  transfer 
station,  aggregate  processing  plant, 
environmental  complex,  greens  and 
wood  waste  recycling  area, 
maintenance  facility,  field  operations 
facility,  construction  materials  recycling 
area,  fee  booth  expansion,  wildlife 
corridor  maintenance,  vernal  pool 
preserves,  employee  break  area,  public 
recycling  area,  paper  pulp  processing 
plant,  vehicle  overpass,  fill/overburden 
areas,  sludge  processing  facility,  flaring 
facility,  cogeneration  facility,  and 
associated  utility  and  road 
infrastructure. 

Alternatives  being  considered  include 
alternative  sites  and  use  configurations 
within  NAS  Miramar.  alternative  sites 
not  on  NAS  Miramar.  source  reduction/ 
alternative  technologies,  and  no  action. 
The  PEIS  will  address  the  following 
known  areas  of  concern:  air  emissions, 
water  quality,  endangered  species, 
traffic  congestion,  hazardous  material 
handling  and  disposal,  and  solid  waste 
disposal. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
December  18, 1991,  beginning  7:30  p.m. 
in  the  Clairemont  High  School 
Auditorium,  4150  Ute  Drive.  San  Diego. 
California.  This  meeting  will  be 
advertised  in  San  Diego  area 
newspapers. 

A  formal  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  conmients  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 


individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  PEIS.  In  the  interest 
of  available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to  5 
minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to.  or  in 
lieu  of.  oral  comments  at  the  public 
meetings.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  PEIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  January 
2, 1992,  to  Commanding  Officer, 
Southwest  Division.  Naval  Facilities 
Engineering  Command.  Building  127, 
1220  Pacific  Highway,  San  Diego,  CA 
92132-5190  (Attn:  Mr.  Sunderland,  code 
232).  telephone  (619)  532-3624. 

Dated:  December  2. 1991. 
Wayne  Baudno. 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  91-29223  Filed  12-4-91:  8:45  am] 

BILUNQ  CODE  M10-AE-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
December  11, 1991.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  Bethlehem  City  Hall,  10  East 
Church  Street.  Bethlehem,  Pennsylvania. 

An  informal  conference  among  the 
Commissioners  and  sta^  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include  status 
reports  on  the  upper  Delaware  ice  jam 
project,  compliance  of  golf  course 
irrigators.  Scenic  Rivers  protection 
proposal  and  amendment  of  Compact 
section  15.1(b)  to  fund  the  F.E.  Walter 
Reservoir  project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Revised  Proposed  Amendment  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin  in  Relation  to 
Retail  Water  Pricing  To  Encourage 
Conservation 

As  part  of  its  long-range  program  to 
reduce  water  use  throughout  the  Basin, 
the  Commission  held  a  hearing  on 
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August  14. 1991  on  a  proposal  to  adopt 
policy  and  regulations  dealing  with 
retail  water  pricing  to  encourage 
conservation.  Following  the  September  9 
close  of  the  hearing  record,  the 
Commission  and  its  Water  Conservation 
Advisory  Committee  reviewed  all 
comments  and  testimony  received.  The 
Commission  is  now  revising  its  proposal 
to  coordinate  the  proposed  policy  with 
the  preparation  of  water  conservation 
plans  by  individual  purveyors.  Notice 
was  given  in  the  October  31. 1991  issue 
of  the  Federal  Register  that  the 
Commission  would  hold  a  public  hearing 
on  December  11, 1991  to  receive 
comments  on  this  revised  proposal. 

ApplicatkHU  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  SectioD  3A  of  the 
Compact 

1.  Stuart  L  Reed.  Jr.  D-Bl-44 
RENEWAL-2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  20  million  gallons 
(mg)/30  days  of  water  to  the  apphcant's 
agricultural  irrigation  system  from  Well 
No.  1.  Commission  approval  on  July  30, 
1986  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  20  mg/30  days.  The  project  is 
located  in  Washington  Township. 
Mercer  County,  New  Jersey. 

2.  Crystal  Water  Supply  Company, 
Inc.  D-S6-22  CP  RENEWAL  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  11.23  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
Wells  A  and  B.  Conunisaion  approval  on 
|une  25, 1966  was  limited  to  five  years. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  11.23  mg/30  days.  The  project 
is  located  in  the  Town  of  Thompson, 
Sullivan  County.  New  York. 

3.  Village  of  Deposit  B-86-29  CP 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  30  mg/30  days  of 
water  to  the  applicant's  distribution 
system  from  Well  Nos.  3  and  4. 
Commission  approval  on  May  28, 1986 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  30  mg/30 
days.  The  project  is  located  in  the 
Village  of  Deposit,  Broome  and 
Delaware  Counties,  New  York. 

4  Larch mont  Farms,  Inc.  D-S6-37 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  69  mg/30  days  of 
water  to  the  applicant's  agricultural 
irrigation  system  from  Well  Nos.  1.  2, 
and  3.  Conmission  approval  on  ]uly  30. 


1986  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  and  a  pond 
remain  limited  to  100  mg/30  days.  The 
project  is  located  in  Upper  Prttsgrove 
and  Upper  Dcerfield  Townships.  Salem 
and  Cumberland  Counties,  New  Jersey. 

5.  Citizens  Utilities  Home  Water 
Company  D-86-59  CP  RENEWAL.  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  6.48  mg/30  days  of  water  to  the 
applicants  distribution  system  from 
Well  No.  EP-1.  Commission  approval  on 
October  28. 1966  was  limited  to  five 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  6.48  mg/30  days.  The  project 
is  located  in  East  Pikeland  Township, 
Chester  County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

6.  Chester  County  Water  Resources 
Authority  D-87-35  CP  (1).  Construction 
of  a  compacted  earth  dam  (Hibernia 
Dam  PA-436F)  on  Birch  Run  in  Hibernia 
Park,  approximately  1.000  feet  upstream 
of  the  Birch  Run  confluence  with  West 
Branch  Brandywine  Creek,  in  West  Cain 
Township,  Chester  County, 
Pennsylvania.  The  proposed  multi- 
purpose structure  will  have  1.226  acre- 
feet  of  storage  capacity,  a  crest  length  of 
approximately  690  feet,  a  200-foot  wide 
emergency  spillway,  and  will  have  a 
height  of  approximately  65  feet.  The 
project  is  proposed  to  provide  flood 
control  for  the  West  Branch  Brandywine 
Creek,  additional  water  supply  for  the 
City  of  Coatesville.  and  recreation.  The 
dam  is  a  component  of  the  Brandywine 
Creek  Watershed  PIeui.  which  was 
included  in  the  Commission's 
Comprehensive  Plan  by  Docket  D-67-35 
CP  on  June  24, 1987. 

7.  Borough  of  Schuylkill  Haven  D-89- 
96  CP  (Revised).  An  application  to 
replace  the  withdrawal  of  water  from 
Well  No.  6  in  the  applicant's  water 
supply  system  which  has  become  an 
unreliable  source  of  supply.  The 
applicant  requests  that  the  withdrawal 
from  replacement  Well  No.  7  be  limited 
to  4.4  mg/30  days,  and  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  6.6  mg/30  days.  The  project  is 
located  in  North  Manheim  Township, 
Schuylkill  County,  Pennsylvania. 

8.  Pedricktown  Cogeneration  LTD 
Partnership  D-90-75.  An  electric  power 
generation  project  to  construct  a  117 
megawatt  (MW)  gas-fired  combined 
cycle  cogeneration  facility  adjacent  to 
the  BF  Goodrich  (BFG)  Pedricktown 
Plant  The  pr(H>osed  power  plant  will 
supply  BFG  electrical  and  steam  energy, 
and  supply  electricity  to  the  Atlantic 
Electric  system.  Water  will  be  supplied 


by  proposed  Well  No.  PW-1  and  by  use 
of  the  BFG  wastewater  treatment  plant 
effluent.  Projected  maximum  ground 
water  withdrawal  is  approximately 
0.288  million  gallons  per  day  (mgd). 
Discharge  of  boiler  blowdowm  and 
cooling  water  will  be  to  the  BFG 
wastewater  treatment  plant.  The  project 
plant  site  is  located  just  east  of  Route 
130  and  off  Porcupine  Road  in  Oldmans 
Township,  Salem  County.  New  Jersey. 

9.  Northampton  Bucks  County 
Municipal  Authority  D-91-3  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  12.96  mg/30  days  of  wpter  to  the 
applicant's  distribution  system  from 
new  Well  No.  12,  and  to  reduce  the 
existing  withdrawal  limit  from  all  wells 
of  58.37  mg/30  days  to  48.00  mg/30  days. 
The  project  is  located  in  .Northampton 
Township,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

10.  The  BF  Goodrich  Company  D-91- 
5.  A  project  to  modify  and  expand  the 
applicant's  industrial  wastewater 
treatment  plant  (IWTP)  by  adding 
primary,  secondary,  and  solids  handling 
facilities,  in  order  to  increase  the 
treatment  capacity  from  0.8  mgd  to  2.1 
mgd.  Further,  BF  Goodrich  (BFG) 
proposes  to  install  a  pipeline  to  change 
the  discharge  outfall,  currently  to  an 
Army  Corps  of  Engineers'  drainage 
canal,  to  the  Delaware  River.  BFG 
operates  its  IWTP  to  treat  wastewaters 
generated  by  its  polyvinyl  chloride 
production  plant.  The  modifications  and 
expansion  are  proposed  in  conjunction 
with  the  Pedricktown  Cogeneration  Ltd. 
Partnership  project  (Docket  D-90-75),  a 
117  megawatt  cogeneration  (COGEN) 
facility  to  be  located  nearby,  to  which 
the  project  IWTP  may  provide 
wastewater  for  use  as  a  non-potable 
water  supply.  The  COGEN  will  provide 
steam  energy  and  electricity  to  BFG,  and 
BFG  will  treat  the  COGENs 
wastewaters.  The  project  is  located  just 
east  of  Route  130  and  off  Porcupine 
Road  in  Oldmans  Township,  Salem 
County,  New  Jersey.  The  new  outfall 
will  discharge  approximately  1,500  feet 
outshore  in  a  part  of  the  Delaware  River 
that  is  in  New  Castle  County,  Delaware. 

11.  Washington  Township  Waters 
Sewer  Authority  D-91-38  CP.  An 
application  to  withdraw  up  to  0J25  mgd 
of  surface  water  (to  be  reduced  after 
five  years  to  0.138  mgd)  from  the 
Washington  Township  Reservoir 
located  on  Trout  Creek  in  Heidelburg 
Township,  Lehigh  County.  The  project 
withdrawal  will  serve  the  applicant's 
water  distribution  system  in  portions  of 
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by  proposed  Well  No.  PW-1  and  by  use 
of  the  BFG  wastewater  treatment  plant 
effluent.  Projected  maximum  ground 
water  withdrawal  is  approximately 
0.288  million  gallons  per  day  (mgd). 
Discharge  of  boiler  blowdown  and 
cooling  water  will  be  to  the  BFG 
wastewater  treatment  plant.  The  project 
plant  site  is  located  just  east  of  Route 
130  and  off  Porcupine  Road  in  Oldmans 
Township,  Salem  County,  New  Jersey. 

9.  Northampton  Bucks  County 
Municipal  Authority  D-91-3  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  12.96  mg/30  days  of  wpter  to  the 
applicant's  distribution  system  from 
new  Well  No.  12.  and  to  reduce  the 
existing  withdrawal  hmit  from  ail  wells 
of  58.37  mg/30  days  to  48.00  mg/30  days. 
The  project  is  located  in  Northampton 
Township,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

10.  The  BF  Goodrich  Company  D-91- 
5.  A  project  to  modify  and  expand  the 
applicant's  industrial  wastewater 
treatment  plant  (IWTP)  by  adding 
primary,  secondary,  and  solids  handling 
facilities,  in  order  to  increase  the 
treatment  capacity  from  0.8  mgd  to  2.1 
mgd.  Further,  BF  Goodrich  (BFG) 
proposes  to  install  a  pipeline  to  change 
the  discharge  outfall,  currently  to  an 
Army  Corps  of  Engineers'  drainage 
canal,  to  the  Delaware  River.  BFG 
operates  its  IWTP  to  treat  wastewaters 
generated  by  its  polyvinyl  chloride 
production  plant.  The  modifications  and 
expansion  are  proposed  in  conjunction 
with  the  Pedricktown  Cogeneration  Ltd. 
Partnership  project  (Docket  D-90-75).  a 
117  megawatt  cogeneration  (COGE.N) 
facility  to  be  located  nearby,  to  which 
the  project  IWTP  may  provide 
wastewater  for  use  as  a  non-potable 
water  supply.  The  COGEN  will  provide 
steam  energy  and  electricity  to  BFG,  and 
BFG  will  treat  the  COCENs 
wastewaters.  The  project  is  located  just 
east  of  Route  130  and  off  Porcupine 
Road  in  Oldmans  Township,  Salem 
County,  New  Jersey.  The  new  outfall 
will  discharge  approximately  1,500  feet 
outshore  in  a  part  of  the  Delaware  River 
that  is  in  New  Castle  County,  Delaware. 

11.  Washington  Township  Water  & 
Sewer  Authority  D-91-38  CP.  An 
application  to  withdraw  up  to  0.25  mgd 
of  surface  water  (to  be  reduced  after 
five  years  to  0.138  mgd)  from  the 
Washington  Township  Reservoir 
located  on  Trout  Creek  in  Heidelburg 
Township,  Lehigh  County.  The  project 
withdrawal  will  serve  the  applicant's 
water  distribution  system  in  portions  of 


Washington  Township  and  a  small 
section  of  Slatington  Borough,  all  in 
Lehigh  County,  Pennsylvania. 

12.  Town  ofFelton.  D-97^8  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  5.5  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
existing  Well  No.  3  and  to  limit  the 
withdrawal  from  all  wells  to  5.5  mg/30 
days.  The  project  is  located  in  the  Town 
of  Felton,  Kent  County,  Delaware. 

13.  Panther  Creek  Partners.  D-91-52. 
An  electrical,  aerial,  crossing  project 
that  entails  construction  of  a  69  kilowatt 
transmission  line  across  the  Schuylkill 
River  from  Tilden  Township  to  the 
Borough  of  Hamburg,  all  within  Berks 
County,  Pennsylvania.  The  point  of 
crossing  lies  within  the  Schuylkill  Scenic 
River  area  designated  Recreational  and 
included  in  the  Commission's 
Comprehensive  Plan. 

14.  Borough  of  Fleetwood  0-97-60  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  2.59  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  12,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
and  springs  of  13.5  mg/30  days.  The 
project  is  located  in  Ruscombmanor 
Township,  Berks  County,  Pennsylvania. 

15.  Cresona  Borough  Authority  D-91- 
62  CP.  A  project  to  upgrade  and  expand 
the  applicant's  existing  0.40  mgd 
primary  sewage  treatment  plant  to 
provide  0.72  mgd  of  secondary  treatment 
to  continue  to  serve  the  Borough  of 
Cressona  and  portions  of  Schuylkill 
Haven  Borough  and  North  Manheim 
Township.  The  proposed  treatment  plant 
will  replace  the  existing  plant  once  the 
new  plant  is  operable.  The  treated 
effluent  will  continue  to  discharge  to  the 
West  Branch  Schuylkill  River  via  the 
existing  outfall  structure.  The  plant  is 
located  on  Sillyman  Street  in  the 
Borough  of  Cressona,  Schuylkill  County, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  November  26, 1991. 
Susan  M.  Weisman, 
Secretary. 
jFR  Doc.  91-29160  Filed  12-4-91:  8:45  am] 

BILLING  CODE  S380-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutatory 
Commission 

(Docket  Nos.  ER92-1M-000,  tt  al.l 


Consumers  Power  Company,  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

November  27, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consiuners  Power  Company 

(Docket  No.  ER92-198-000| 

Take  notice  that  on  November  20, 
1991,  Consumers  Power  Company 
(Consumers)  tendered  for  filing  its 
Service  Schedule  Governing  Open 
Access  Interconnection  Service  (Open 
Access  Schedule),  Pursuant  to  the  Open 
Access  Schedule.  Consumers  would 
agree  to  purchase  capacity  and/or 
energy  from  electric  utilities  to  be  resold 
to  a  party  with  whom  Consumers  has  an 
interconnection  or  operating  agreement 
(Agreement)  pursuant  to  the  appropriate 
service  schedule  contained  in  the 
Agreement.  Consumers  states  that  the 
effect  would  be  to  allow  customers 
under  the  Open  Access  Schedule  to 
transmit  capacity  or  energy  across 
Customer's  transmission  system  for  sale 
to  any  of  the  parties  to  Consumers' 
Agreements. 

A  copy  of  the  filing  was  served  upon 
the  Michigan  Public  Service 
Commission. 

Comment  date:  December  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  i 

2.  Public  Service  Company  of  Oklahoma 

[Docket  No.  ER92-191-0001 

Take  notice  that  on  November  15, 
1991.  Public  Service  Company  of 
Oklahoma  (PSO)  tendered  for  filing  a 
Notice  of  Cancellation  of  FERC  Rate 
Schedule  No.  198.  PSO  requests  an 
effective  date  of  June  1. 1989. 

PSO  states  that  copies  of  this  filing 
have  been  served  upon  KAMO  Electric 
Cooperative,  Inc.  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  December  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sierra  Pacific  Power  Company 

(Docket  No.  FA89-2&-000| 

Take  notice  that  on  November  22, 
1991,  Sierra  Pacific  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket  in 
compliance  with  the  Commission's  letter 
issued  October  2. 1990.  i 


Comment  date:  December  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

[Docket  No.  ER91-606-0001  j 

By  letter  dated  August  27, 1991, 
Commonwealth  Edison  Company  (CE) 
tendered  for  filing  a  new 
Interconnection  Agreement,  dated 
August  1. 1991,  between  CE  and  Indiana 
Michigan  Power  Company  (I&M).  l&M  is 
an  operating  subsidiary  of  American 
Electric  Power  Company,  Inc.  ( AEP  and 
is  a  pari  of  the  AEP  integrated  utility 
system.  Take  notice  that  on  November 
21, 1991,  CD  submitted  for  filing  an 
Interconnection  Agreement,  dated 
August  1, 1991  as  revised  on  November 
8, 1991,  which  includes  certain  revenue 
constraint  provisions  for  hourly  and 
daily  transactions  conducted  by  CE  or 
I»M. 

Edison  has  requested  that  the  revised 
Interconnection  Agreement  be  permitted 
to  become  effective  as  of  August  30, 
1991,  and  accordingly  has  requested  that 
the  Commission  waive  its  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
AEP,  I&M  the  Illinois  Commerce 
Commission,  the  Indiana  Utility      j 
Regulatory  Commission,  and  the     | 
Michigan  Public  Service  Commissibn. 

Comment  date:  December  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Empire  District  Electric  Con^ny 

[Docket  No.  ER91-616-000I  11 

Take  notice  that  the  Empire  District 
Electric  Company  on  November  22. 1991, 
tendered  for  filing  amended  information 
in  regard  to  Docket  ER91 -616-000.  The 
Company  originally  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Rale  Schedules  W-1,  W-2  and  Fuel 
Adjustment  Rider  Schedule  FA.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $1,157,771  based  on  the 
twelve-month  period  ending  December 
31, 1991. 

The  purpose  of  filing  the  amended 
information  was  in  response  to  a 
Commission  deficiency  letter  dated 
October  23, 1991.  The  information  in  the 
amended  filing  responds  to  all  questions 
raised  in  the  Commission's  letter 
regarding  Docket  No.  ER91-61 6-000. 

Copies  of  the  amended  information 
were  ser\'ed  upon  the  public  utility's 
jurisdictional  customers,  the  Missouri 
Public  Service  Commission  and  the 
Kansas  Corporation  Commission. 

Comment  date:  December  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ,i 
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6.  Cominonwealth  Electric  Company 

(Docket  No.  ER92-197-000) 

Take  notice  that  on  November  21. 
1991,  Commonwealth  Electric  Company 
(Commonwealth)  filed  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  the  implementing  provisions  of 
§  35.13  of  the  Commission's  Regulations, 
a  proposed  change  in  rate  under  its 
currently  effective  Rate  Schedule  FERC 
No.  6. 

Commonwealth  states  that  said 
change  in  rate  under  Commonwealth's 
Rate  Schedule  FERC  No.  6  has  been 
computed  according  to  the  provisions  of 
section  6(b)  of  its  Rate  Schedule  FERC 
No.  6.  Such  change  is  proposed  to 
become  effective  January  1, 1991. 
thereby  superseding  the  23  KV  Wheeling 
Rate  in  effect  during  calendar  1990. 
Commonwealth  has  requested  that  the 
Commission's  notice  requirements  be 
waived  pursuant  to  S  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1. 1991. 

Copies  of  this  filing  have  been  served 
upon  Boston  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  91-29115  Filed  12-4-91;  8:45  am] 

8ILUNG  CODE  6717-«1-M 


(Docket  Nos.  CP92-199-000.  et  al.] 


[Docket  No.  CS91-8-001.  «t  al.] 

DavJd  G.  DITIrro,  et  al.,  Applications  for     Tennessee  Gas  Pipeline  Co.,  et  al.; 
Small  Producer  Certificates  ■  ^4atural  Gas  Certificate  Filings 


November  29, 1991. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  regulations  thereunder  for 
a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  17. 1991,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214). 
All  protest  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


Docket  No. 

DateMed 

Applicant 

CS91-«-001.... 

11-18-91 

David  G.  DtTirro  eta/., 
San  Juan 
Resources.  Inc.. 
1801  Broadway, 
suite  400.  Derwer, 
CO  80202  ' 

CS92-1-000-.. 

10-21-91 

Richard  W.  Griffin. 
Inc.,  121  S. 
Broadway,  suite  318, 
Tyler,  TX  75702 

'  By  tetter  dated  November  14,  1991,  San  Juan 
Resources.  Inc.  requests  that  rt  b6  included  as  a  co- 
holder,  in  ttie  small  producer  certificate  issued  to 
David  G.  DiTirro  et  al.,  in  Docket  No.  CS91 -8-000, 
limited  to  its  interest  in  the  Lee  #1  and  Campbell  #1 
wells. 

[PR  Doc.  91-29117  Filed  12-4-91: 8:45  am] 

BILLMQ  COOE  triT-OI-M 


November  27, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP92-199-000) 

Take  notice  that  on  November  20, 
1991.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  a  request  pursuant  to 
§  §  157.205  and  157.212  of  the 
Commission's  Regulations  for 
authorization  to  establish  new  delivery 
points  for  certain  firm  sales  customers 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  proposes  to  establish  new 
delivery  points  for  designated  firm  sales 
customers  at  injection  points  to  certain 
storage  fields  used  under  other  services 
on  the  Tennessee  system  in  order  to 
allow  these  customers  to  utilize  their 
sales  service  in  conjunction  with 
existing  storage  services.  Tennessee 
currently  provides  firm  sales  service  to 
these  customers  under  Tennessee's  CD 
Rate  Schedules.  The  attached  appendix 
lists,  as  indicated  by  Tennessee,  the 
affected  customers;  the  new  delivery 
points  with  the  maximum  daily  quantity 
for  each  delivery  point;  and  the 
maximum  daily  contract  quantity  that 
each  customer  has  elected  for  sales 
service  under  the  stipulation  and 
agreement  filed  by  Termessee  in  Docket 
Nos.  RP88-228  et  al.  on  June  25. 1991. 
Tennessee  indicates  that  the  addition  of 
the  new  delivery  points  would  not 
require  construction  of  any  facilities  and 
would  not  increase  or  decrease  the  total 
daily  or  annual  quantities  it  is 
authorized  to  delivery  to  these 
customers.  Tennessee  states  that 
Tennessee's  currently  effective  tariff 
does  not  prohibit  the  establishment  of 
the  new  delivery  points  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  the  proposed  new  delivery 
points  without  detriment  or 
disadvantage  to  any  of  Tennessee's 
other  customers. 

Comment  date:  January  13. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  This  notice  doe*  not  provide  for  consolidation 
for  liearing  of  tlie  several  matters  covered  herein. 
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Appendix 

(Docket  No.  CP92-199-0001 


Customer 


Alatjama- 
Tennes- 

Natural 
Gas 

Company. 
Berkshire 

Gas 

Company. 
Boston  Gas 

Company. 


Colonial  Gas 

Company. 
Common- 
wealth 

Gas 

Company. 
East 

Tennes- 
see 

Natural 

Gas 

Company. 
Energynonti 

Natural 

Gas 

Company 
Essex 

County 

Gas 

Company 
Fitchborg 

Gas  and 

Electric 

ijgM 

Company. 


Oelivory  point 


Bear  Creek. 


EllistMjrg 

Consolidated 

Penn-York 

Ellislxirg 

Consolidated 

Honeoye 

Penn-York 

Ellisburg 

Penn-York 

Ellisburg 

Consolidated 

Bear  Creek... 


Ellislxjrg 

Consolidated . 

Honeoye 

Penn-York 

EllistMirg 

Consolidated . 
Penn  York 


Eliistxjrg 

Consolidated . 
Penn-York 


Maxi- 
mum 
daily 
quantity 


Contract 
quantity 


6.346 


6,599 
1.308 
3,728 

36.043 

909 

6.000 

5.844 

7,026 

13.679 
7.762 
8.449 


70.453 


9.725 
3.400 
2.000 
5.034 
5,172 
3,182 
2.333 

2,012 

468 

1.500 


64.776 


12.845 


47,312 


25,196 
25,387 


173.832 


16,848 


10,728 


4,234 


Customer 


Granite 

State  Gas 

Transmis- 
sion Inc. 
Ho'yoke  Gas 

and 

Electric 

Dept.,  City 

of. 
Pennsylvania 

and 

Soutlwm 

Gas 

Company. 
Pennsylvania 

Gas  and 

Water 

Company. 
PiediTXjnt 

Natural 

Gas 

Company. 
Orange  and 

Rockiar>d 

Utilities. 
Valley  Gas 

Company. 


Delivery  poinl 


Maxi- 
mum       Contract 
daily      '  quantity 
quantity 


Eliistxrg 

Consolidated . 
Penn-York 


EllistHirg . 


Ellisburg 

Penn-York.. 


Ellisburg . 


Bear  Creek 


EMisburg 

Per.n-York.. 


9,569  '■      70.903 
41,040  I 
17.729  I 
i 
685  i        5,315 


2,830 

500 


11,609 


6,527 


11,609 


23,827  !      30,100 


Ellisburg 

Consolidated . 
Penn-York 


16,899 
10,260 

3,663 

856 

3,667 


16,898 
9,335 


2.  K  N  Energy,  Inc. 

[Docket  No.  CP92-143-O001 

Take  notice  that  on  November  6, 1991. 
K  N  Energy.  Inc.  (K  N)  P.O.  Box  281304. 
Lakewood,  Colorado  80228-9304.  filed  in 
Docket  No.  CP92-143-O00  a  request 
pursuant  to  §  157.205  and  157.2112  of  the 
Commission's  Regulations  under  the 

Appendix 

[Docket  No  CPS2-143-000.  K  N  Energy.  Inc.l 


Natural  Gas  Act  (IB  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  sales  taps  for  the  delivery 
of  gas  lo  end  users,  under  the 
authorization  issued  to  CIG  in  Docket 
Nos.  CP83-14O-000.  CP83-140-001.  and 
CP83-140-002  pursuant  lo  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

K  N  explains  that  pursuant  to  its 
blanket  certificate,  authorization,  as 
amended,  proposes  to  construct  and 
operate  the  sales  taps  identified  in  the 
attached  appendix.  K  N  contends  that 
the  natural  gas  delivered  through  these 
taps  would  ultimately  be  consumed  by 
end  users  served  directly  from  K  N's 
general  system  supply.  If  is  alleged  that 
the  proposed  sales  taps  are  not 
prohibited  by  any  of  K  N's  existing 
tariffs  and  the  addition  of  the  new  sales 
taps  would  have  no  significant  impart 
on  K  N's  peak  day  and  annual 
deliveries.  The  gas  delivered  and  sold 
by  K  N  to  the  various  end  users  would 
be  priced  in  accordance  with  the 
currently  filed  rate  schedules  authorized 
by  the  applicable  state  and  local 
regulatory  bodies  having  jurisdiction 
over  the  sales. 

Comment  date:  January  13. 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Customer 


Location 


Approx.  quantity  to  t>e 
sold  (MCP) 


Peak  day 


End  use  of  gat 


Annual     | 


Est  cost 

of 
facilities  ■ 


1.  Re.sident/Occupant  91-62,   Katzt)erg 
Farms,  Inc.. 

2.  Resident/Occupant  91-63,  Diaries  Pe- 
terson. 

3.  Resident/Occupant  91-64,  Dan  Bloom  . 


4  Resident/Occupant    91-65.    William 
Sandusky. 

5  Resident/Occupant  91-66,  Raymond 
Butler. 

6.  Resident/Occupant  91-67,  AM.  Stiat- 
zell  Trust  A. 

7.  Resident/Occupant  91-67,  J.F.  Sctilitz 
Jr. 

8.  Resident/Occupant     91-69.     Gary 
Carlo*. 

9.  Resident/Occupant    91-70,     Donald 
Comer. 

10.  Resident/Occupant    91-71,    Merle 
Sondermeir. 

11.  Resident/ Occupant   91-72,  Mictiael 
McCray. 

12.  Resident/Occupant  91-73,  Kevin  WH- 
■iams. 


NW/4  Sec.  23-T8N-fll2W,  Adams  Co., 
Nebraska. 

NE/4  Sec.  26-T12N-R4W,  York  Co.,  Ne- 
braska. 

SW/4  Sec.  19-T20N-n8W.  Boone  Co., 
Nebraska. 

NW/4  Sec.  16-T11N-R2E,  Seward  Co.. 
Nebraska. 

NW/4  Sec.  15-T11N-R1E,  Seward  Co, 
Nebraska. 

NW/4  Sec.  33-T7S-R28W,  Stieridan  Co.. 
Kansas. 

NW/4  Sec.  1-TBS-R31W.  Thomas  Co.. 
Kansas. 

NE/4  Sec.  9-T30N-R3W,  Knox  Co.,  Ne- 
braska. 

SW/4  Sec.  32-T11N-R7W,  Ha-nilton  Co., 
Nebraska. 

NW/4  Sec.  18-T10N-R7W,  Hamilton  Co., 
Nebraska. 

SE/4  Sec.  8-T16N-R6W,  Nance  Co.,  Ne- 
braska. 

SE/4  Sec.  14-T10N-R7W,  Hamilton  Co.. 
Nebraska. 


24 

24 

24 
4 

60 
30 

30 

24 

24 

2 

72 

31 

2 

19 


800 

800 

800 

120 

1.200 

850 

950 

800 

800 

120 

1,400 

950 

120 

800 


Irrigation. 

Irrigatwn 


Irrigation 

!  Comniercial 
I  Grain  Dryer 
'  Imgation 


Irrigation 

Inigation 

Irrigation 

Domestic 

i  Grain  Dryer . 
Grain  Dryer . 

Domestic 

Irrigation 


$850 
8£0 
850 

850 
850 
850 
850 

e?o 

850 
850 
850 
850 


I 
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Appendix— Continued 

[Docket  No.  CP92-143-000.  K  N  Energy.  Inc.l 


Customer 


13.  Resident/Occupant  91-74,  Waldine 
C.  Nuss. 

14.  Resident/Occupant  91-75,  State  Re- 
lormatory  lor  Women. 

15.  Resdent/Occupant    91-76.    Marvin 
Gilsdon. 

16.  Restdent/Oecupant  91-77.  Irene  Ja- 
cobson. 

17.  Resident/Occupant   91-78,   WHHam 
Ziemke. 

18.  Resident/Occupant    91-79,    HaroW 
Sctilectite. 

19.  Resident/Occupant    91-80,    David 
Larsen. 

20.  Resident/Occupant  91-81,  Union  Pa- 
cific Railroad. 

21.  Resident/Occupant  91-82,  Neal  G. 
Carpenter. 

22   Resident/ Occupant  91-83,  Thomsen 
Family  Corp. 

23.  Resident/Occupant    91-84,    Elmer 
Neilsen. 

24.  Resident/Occupant     91-85,     Dan 
Wolfe. 

25.  Resident/Occupant  91-86,  Thomsen 
Children. 

26     Resident/Occupant    91-87,    Steve 
Soukup. 

27.  Resident/ Occupant    91-88,     John 
Springer. 

28.  Resident/Occupant    91-89,    Krohn 
Farms,  Inc. 

29     Resident/Occupant    91-90,    Ralph 
Softley. 

30.  Resident/Occupant     91-91,     Ezra 
Kremer. 

31.  Resident/Occupant     91-92,     Ron 
Smith. 

32  Re8idenl/0ccu>>ant  91-93,  Crist  Feed 
Yards. 

33.  Resident/Occupant    91-94,    Runza 
Drive  Inn. 

34.  Resident/Occupant   91-95,    Deaver 
Grain. 

35.  Reskjent/Occupant     91-96,     John 
Luebbe. 

36.  Residem/Occupant    91-97,    Wald- 
t>aum  Co. 

37.  ReskJent/ Occupant  91-98.   Gordon 
By-Products. 


Locatnn 


SE/4  Sec  24-T8f4-R5W,  Clay  Co..  Ne- 
braska 

SW/4  Sec.  2-T10N-n3W,  York  Co..  Ne- 
braska. 

NE/4  Sec  25-T11N-R3W,  York  Co.,  Ne- 
braska. 

SE/4  Sec  31-T10N-R16W,  Buf(ak>  Co.. 
Nebraska. 

NE/4  Sec.  32-T12N-niW,  York  Co.,  Ne- 
braska. 

NE/4  Sec  34-T1IN-R1S,  York  Co..  Ne- 
braska. 

SW4/Sec  19-T6N-R14W,  Kearney  Co.. 
Nebraska. 

SW4/Sec.  35-T12N-R26W,  Lincoln  Co.. 
Netxaska. 

SE/4  Sec.  14-T7N-H6W,  Day  Co..  Ne- 
braska 

SW/4  Sec.  3-T5N-R15W,  Kearney  Co., 
Nebraska 

NW/4  Sec.  2-T5N-R14W,  Kearney  Co.. 
Nebraska 

NE/4  Sec.  32-T13N-R4W,  Polk  Co..  Ne- 
t)raska 

NE/4  Sec.  36-T6N-R14W,  Kearney  Co., 
NobfSisKA 

SE/4  Sec  15-T29N-R12W,  Holt  Co.,  Ne- 
braska 

NE/4  Sec.  5-T10N-R7W,  Hamilton  Co.. 
Nebraska 

NE/4   Sec.   27-T20N-R7W,   Boone  Co., 

SE/4   Sec.    14-T8N-R3W,   Fillmore   Co., 

Nebraska 
SE/4  Sec.  5-T10N-fl7W,  Hamilton  Co.. 

Nebraska 
SE/4  Sec.  28-T12N-ReW,   Merrick  Co.. 

Nebraska 
NW/4  Sec.    13-T20S-R33W,   Scott  Co., 

Kansas. 
SE/4  Sec.  16-T11N-R25W,  Dawson  Co.. 

NE/4   Sec   24-T26N-R49W,   Box   Butte 

Co.,  Nebraska 
SW/4  Sec.  20-T11N-R1E,  Seward  Co., 

Nebraska 
Sec.  6-T27N-R3W,  Pierce  Co.,  Nebraska... 

Sec.  6-T32N-R41W,  Sheridan  Co..  Ne- 
braska 


Approx.  quantity  to  be 
sokl(MCF) 


Peak  day 


Total.. 


30 

16 

2 

24 

24 

24 

29 

150 

24 

24 

24 

2 

24 

2 

24 

24 

30 

24 

2 

160 

9 

12 

30 

500 

600 


Annual 


950 

2.000 

120 

800 

800 

800 

950 

22.000 

800 

800 

800 

120 

800 

120 

800 

800 

950 

800 

120 

30,000 

1,000 

2,000 

950 

60,000 

50,000 


End  use  of  gas 


Irrigation 

Commercial... 

DomestK 

Irrigatk>n 

Irrigatk>n 

Irrigatk)n 

Irrigation 

Commercial... 

Irrigation 

Irrigation 

Irrigaton 

Domestic 

Imgatkxi 

DomestK 

Irrigatk>n 

Irrigation 

Irrigatkm 

Grain  Dryer .. 

Domestic 

Commercial.. 
Commercial.. 
Commercial.. 

Irrigation 

Commercial.. 
Commercial.. 


Est.  cost 

of 
facilities  > 


2,184 


189,790 


850 
650 
650 
850 
850 
850 
850 
650 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
5,000 
5.000 


S39,750 


'  Customers  reimburse  to  KN  a  portwn  of  these  costs  through  impositwn  of  a  connectkxi  charge  which  varies  by  state  as  follows:  Kansas— $250,  Nebraska— 
$400.  Colorado— $400  and  Wyoming— $400. 


3.  Algonquin  LNG,  Inc.  and  Algonquin 
Gas  Transmission  Co. 

(Docket  No.  CP92-166-000| 

Take  notice  that  on  November  8, 1991. 
Algonquin  LNG.  Inc.  (ALNG)  filed  an 
application  for  a  two-year  certificate  of 
public  convenience  and  necessity,  with 
pre-granted  abandonment.  ALNG 
requests  that  existing  authorizations  to 
provide  liquefied  natural  gas  (LNG) 
storage  service  and  transportation 
service  be  renewed  for  the  period 
commencing  )une  1, 1992,  and  ending 
May  31, 1994.  pursuant  to  ALNG's  Rate 
Schedule  ST-LG.  Algonquin  Gas 


Transmission  Company  (Algonquin) 
requests  such  waivers  of  the 
Commission's  Regulations  as  are 
necessary  to  allow  Algonquin  to 
provide,  under  its  open  access 
transportation  Rate  Schedules  AFT-1 
and  AIT-1.  the  related  services  formerly 
provided  under  Algonquin's  Rate 
Schedule  T-LG.  Algonquin  and  ALNG 
are  herein  referred  to  jointly  as 
"Applicants".  Applicants'  proposal  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


ALNG  states  that  it  owns  a  600.000 
barrel  capacity  LNG  storage  tank  and 
related  receipt  and  redelivery  facilities 
in  Providence,  Rhode  Island.  At  this 
facility,  ALNG  receives  LNG  by  truck 
for  storage  and  redelivery  during  the 
winter  heating  season.  Redelivery  of 
stored  LNG  to  customers  may  be  made 
either  in  liquid  form  by  truck  or  in 
gaseous  phase  by  pipeline.  For 
redeliveries  in  the  gaseous  phase.  ALNG 
gasifies  the  LNG  and  delivers  it  to 
Providence  Gas  Company  (Providence 
Gas).  Providence  Gas  delivers  the  gas  to 
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Continued 

DOO.  K  N  Energy.  Inc.] 


Ne- 
Ne- 
Co.. 
Ue- 
N«- 
Co.. 
Co., 
Ne- 
Co.. 
Co.. 
N«- 
Co.. 
Ne- 
Co.. 
Co.. 
Co.. 
Co- 
co.. 
Co- 
co.. 
3utte 
Co., 
ska... 
Ne- 


Approx.  quantity  to  be 
sold(MCn 


P»akday        Annual 


30 
16 

2 
24 
24 
24 
29 
150 
24 
24 
24 

2 
24 

2 
24 
24 
30 
24 

2 
160 

9 

12 

30 

500 

600 


0 

950 

2.000 

120 

800 

800 

800 

950 

22,000 

800 

800 

800 

120 

800 

120 

800 

800 

950 

800 

120 

30.000 

1,000 

2.000 

950 

60.000 

50.000 


End  use  of  gas 


Irrigation 

Commercial... 

Domestic 

Irrigation 

Irrigation 

Irrigation 

Irrigation 

Comnwrcial... 

Irrigation 

Irrigation 

Irrigation 

Domestic 

Irrigation 

Domestic 

Irrigation 

Irrigation 

Irrigation 

Grain  Dryer .. 

Domestic 

Commercial.. 
Commercial.. 
Commercial.. 

Irrigation 

Commercial.. 
Commercial.. 


Est.  cost 
ol 

facilities  ■ 


2.184 


189.790 


850 
650 
B50 
850 
850 
850 
650 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
850 
5,000 
5.000 


$39,750 


a  connection  charge  which  varies  by  state  as  follows:  Kansas— $250,  Nebraska— 


any  (Algonquin) 
rs  of  the 
ations  as  are 
Algonquin  to 
)en  access 
Schedules  AFT-1 
ed  services  formerly 
)nquin's  Rate 
onquin  and  ALNG 

0  jointly  as 
cants'  proposal  is 
in  the  application 

1  the  Commission 
nspection. 


ALNG  states  that  it  owns  a  600.000 
barrel  capacity  LNG  storage  tank  and 
related  receipt  and  redelivery  facilities 
in  Providence.  Rhode  Island.  At  this 
facility,  ALNG  receives  LNG  by  truck 
for  storage  and  redelivery  during  the 
winter  heating  season.  Redelivery  of 
stored  LNG  to  customers  may  be  made 
either  in  liquid  form  by  truck  or  in 
gaseous  phase  by  pipeline.  For 
redeliveries  in  the  gaseous  phase,  ALNG 
g-isifies  the  LNG  and  delivers  it  to 
Providence  Gas  Company  (Providence 
Gas).  Providence  Gas  delivers  the  gas  to 


the  customer  by  displacement  to 
Algonquin. 

After  initially  authorizing  service  by 
ALNG  and  Algonquin  on  a  year-to-year 
and  three-year  basis,  the  Commission  on 
June  14. 1982.  issued  limited-term 
certificates  of  public  convenience  and 
necessity,  with  pre-granted 
abandonment,  authorizing  Applicants  to 
provide  LNG  storage  and  redelivery 
service  for  a  ten-year  term  ending  May 
31. 1992,  for  Bay  State  Gas  Company, 
Boston  Gas  Company,  Bristol  and 
Warren  Gas  Company,  et  al..  Cape  Cod 
Gas  Company.  Connecticut  Gas 
Company.  City  of  Norwich,  Valley  Gas 
Company,  and  Providence  Gas. 
Algonquin  LNG.  Inc..  Docket  No.  CP82- 
310-^X)0, 19  FERC  l  61,265  (June  14. 
1982).  The  Commission  also  issued  a 
limited  jurisdiction,  limited  term 
certificate  of  public  convenience,  with 
pre-granted  abandonment  to  Providence 
Gas  authorizing  the  transportation  by 
displacement  of  regasified  LNG.  for  the 
same  period.  Service  by  ALNG  under 
this  authorization  is  provided  under 
Rate  Schedule  ST-4.G  and  by  Algonquin 
under  Rate  Schedule  T-LG. 

ALNG  proposes  to  renew  the  service 
authorized  in  Docket  No.  CP82-310-000 
for  Ihe  period  of  June  1. 1992.  through 
May  31. 1994.  for  the  following 
customers: 


Customer 

Barrels 

127,000 

Bristol  and  Warren  Gas  Company 

2,348 

Colonial  Gas  Company 

12,000 

Yankee  Gas  Services....- 

City  ol  Nonwich,  Connecticul 

52.000 
4.500 
1,452 

Valley  Gas  Company 

15.000 

Subtotal 

214.300 

348,000 

The  Narragansett  Electric  Company 

Intercontinental  Generation  Corporation.... 

10.000 
23,000 

Total 

596,000 

One  customer  elected  not  to  renew  its 
contract",  leaving  33.700  barrels  of 
storage  capacity  unsubscribed  and 
available  (after  allowance  for  tank  heel). 
ALNG  held  an  open  season  from 
October  17. 1991  through  October  31. 
1991,  for  nominations  for  this  capacity. 
The  Narragansett  Electric  Company 
submitted  a  request  for  10.000  barrels  of 
capacity  within  the  open  window 
period.  Intercontinental  Generation 
Corporation  submitted  a  request  for 
33.700  barrels  shortly  after  the  close  of 
the  open  window  period,  and 
accordingly  was  reduced  to  the 
remaining  23,700  barrels  of  uncommitted 
capacity.  Copies  of  the  requests  for 
service  for  these  parties  are  included  in 
the  application. 


ALNG  requests  a  two-year  certificate 
of  public  convenience  and  necessity 
with  pre-granted  abandonment, 
authorizing  it  to  store  and  redeliver  LNG 
pursuant  to  Rate  Schedule  ST-LG  under 
the  rates  currently  in  effect  under  that 
rate  schedule.  Algonquin  proposes  to 
continue  service  of  the  type  formerly 
rendered  under  its  Rate  Schedule  T-LG 
under  its  open  access  rate  schedules 
after  May  31, 1992,  and  requests  such 
waivers  of  the  Commission's 
Regulations  as  may  be  necessary  to 
enable  it  to  provide  this  service. 

Applicants  also  request,  on  behalf  of 
Providence  Gas,  a  limited  jurisdiction, 
two-year  certificate  of  public 
convenience  and  necessity,  with 
pregranted  abandonment,  authorizing 
Providence  Gas  to  transport  by 
displacement  regasified  LNG.  Service  by 
Providence  Gas  is  proposed  to  continue 
under  the  same  terms  and  conditions, 
including  rate  methodology,  as  the 
exiting  authorization. 

Comment  date:  December  18, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corp. 

(Docket  No.  CP92-186-0001 

Take  notice  that  on  November  15. 
1991.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900,  filed  in  Docket 
No.  CP92-186-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  a  transportation 
service  for  Colorado  Interstate  Gas 
Company  (CIG),  all  as  more  fully  set 
forth  in  the  request  which  is  open  to 
public  inspection. 

Northwest  states  that  the 
transportation  ser\'ice  was  authorized 
by  the  Commission  in  Docket  No.  CP79- 
294  and  was  carried  out  pursuant  to  the 
terms  of  Northwest's  Rate  Schedule  X- 
64.  It  is  asserted  that  Northwest  was 
authorized  to  transport  up  to  4.000  Mcf 
per  day  of  gas  for  CIG  on  an 
interruptible  basis.  It  is  stated  that 
Northwest  was  gathering  the  gas  in  the 
Fogarty  Creek  area  of  Sublette  County. 
Wyoming,  and  transporting  gas  for  CIG, 
with  CIG  selling  25  percent  of  the 
volumes  to  Northwest.  It  is  explained 
that  Northwest  and  CIG  have  mutually 
agreed  to  "terminate  the  Gas  Gathering 
and  Transportation  Agreement  dated 
February  28, 1979.  because  CIG  no 
longer  owns  gas  in  the  Fogarty  Creek 
area  and  has  no  further  need  of  the 
service.  It  is  explained  that  no  facilities 
would  be  abandoned  in  conjunction 
with  the  proposed  abandonment  of 
service. 


Comment  date:  December  18. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  8Z5  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  inter\'ene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  procedural  rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  inter\ention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protest,  the  instant  request  shall 
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be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-29116  Filed  12-4-91;  8:45  ami 

BILLINQ  CODE  •717-01-11 

(Dockvt  No.  FA91-t-000] 

Pipeline  Rates:  Hearing,  Accounting; 
Green  Canyon  Pipe  Line  Co^  Order 
Establishing  Hearing  Procedures 

Issued  November  29, 1991. 

On  October  3, 1991.  the  Chief 
Accountant  issued  a  contested  audit 
report  under  delegated  authority  noting 
Green  Canyon  Pipe  Line  Company's 
(Green  Canyon)  disagreement  with 
items  contained  in  the  staffs  audit 
report  of  Green  Canyon's  books  and 
records.  The  report  noted  Green 
Canyon's  disagreement  with  the  staff 
regarding  the  Correcting  Entry  on 
Schedule  No.  2  and  Compliance 
Exception  No.  1  on  Schedule  No.  3. 
Green  Canyon  was  requested  to  advise 
whether  it  would  agree  to  the 
disposition  of  the  issues  under  the 
shortened  procedures  provided  for  by 
part  158  of  the  Commission's 
Regulations.  18  CFR  158.1.  etseq. 

On  November  13. 1991.  Green  Canyon 
responded  that  it  did  not  consent  to  the 
shortened  procedures.  Section  158.7  of 
the  Commission's  Regulations  provides 
that  in  case  consent  to  the  shortened 
procedures  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (IB  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act.  the  provisions 
of  the  Natural  Gas  Act,  particularly 
sections  4.  5  and  8  thereof,  and  pursuant 
to  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  appropriateness  of  Green  Canyon's 
practices  as  discussed  above. 

(B)  A  Presiding  Administrative  Law 


judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington,  DC  20426.  The  Presiding 
judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss]  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  CaslwH, 
Secretary. 
|FR  Doa  91-29119  Filed  12-4-81;  8:45  amj 

BIU.MO  COOe  1717-01-11 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiHcate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 
Majesty  Cruise  Line.  Inc..  Ulysses 

Cruises,  Inc.  and  Compania  Naviera 

1312.  SA.  901  South  America  Way. 

Miami.  FL  33132 
Vessel:  Royal  Majesty 

Dated:  November  29. 1991. 
loMph  C.  Polking, 

Secretary. 

[PR  Doa  91-29138  Filed  12-1-91;  8:45  am) 

BILUNO  COOC  •730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number  676R. 
Name:  John  |.  Moylan  &  Co..  Inc. 
Address:  P.O.  Box  976.  So.  Pasadena.  CA 
91030. 


Date  Revoked:  September  18, 1991. 

Reason:  Surrendered  license  voluntarily. 

License  Number  1581. 

Name:  Eugene  T.  Gillen,  Inc. 

Address:  28  Broadway,  New  York,  NY  10004. 

Dale  Revoked:  October  20. 1991. 

Reason:  Failed  to  furnish  a  valid  surety  bond. 

License  Number:  2687R. 

Name:  William  ].  Leach  |r.  dba  Wiiiiam  |. 

Leach  ]r.  Associates. 
Address:  1022 '/i  Arlington  Street.  Houston, 

TX  77008. 
Date  Revoked:  October  24, 1991. 
Reason:  Failed  to  furnish  a  valid  surety  bond. 
License  Number:  2670R. 
Name:  World  Express  Lines,  Inc. 
Address:  16419  Bear  Meadows  Circle, 

Cerritos.  CA  90701. 
Date  Revoked:  October  31. 1991. 
Reason:  Failed  to  furnish  a  valid  surety  bond. 
Bryant  L  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[PR  Doa  01-29239  Filed  12-4-91;  8:45  am) 

BIUJNQ  COOC  •730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bamett  Banks,  Inc^  et  aL;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  preserited  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  31, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
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and  the  regulations 
ertaining  to  the 
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k  Co..  Inc. 

So.  Pasadena,  CA 


Date  Revolted:  September  18, 1991. 

Reason:  Surrendered  license  voluntarily. 

License  Number  1581. 

Name:  Eugene  T.  Gillen,  Inc. 

Address:  2B  Broadway.  New  York,  NY  10004. 

Dale  Revoked:  October  20, 1991. 

Reason:  Failed  to  furnish  a  valid  surety  t>ond. 

License  Number:  2687R. 

Name:  William  |.  Leach  |r.  dba  William  |. 

Leach  ]r.  Associates. 
Address:  1022 '/i  Arlington  Street,  Houston, 

TX  77008. 
Date  Revoked:  October  24, 1991. 
Reason:  Failed  to  furnish  a  valid  surety  bond. 
License  Number:  2670R. 
Name:  World  Express  Lines,  Inc. 
Address:  16419  Bear  Meadows  Circle, 

Cerritos.  CA  90701. 
Date  Revoked:  October  31. 1991. 
Reason:  Failed  to  furnish  a  valid  surety  bond. 
Bryant  L  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doa  01-29239  Filed  12-4-«l:  8:45  am) 

WLUtM  COOC  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Bamett  Banks,  Inc.,  et  aL;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  l&42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  preserited  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  31, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

;.  Barnett  Banks.  Inc..  Jacksonville, 
Florida:  to  acquire  100  percent  of  the 
voting  shares  of  Bamett  Bank  of 
Broward  County.  N.A..  Fort  Lauderdale, 
Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

/.  APM  Bancorp,  Inc.,  Buffalo.  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Buffalo  Savings  Bank,  Buffalo.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29. 1991. 

William  W.  Wiles. 

Secretary  of  the  Board 

|FR  Doc.  91-29131  Filed  12-4-91;  8:46  am) 
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John  G.  Kulhavi;  Change  in  Bank 
Control  Notice,  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  31, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  John  G.  Kulhavi.  Kingston,  Illinois: 
to  acquire  24.90  percent  of  the  voting 
shares  of  Kingston  State  Bank.  Kingston. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29, 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 

IFR  Doc.  91-29132  Filed  12-4-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91F-0431] 

Ciba-Geigy  Corp.;  Filing  of  Food 

Additive  Petition 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2.2'-((l- 
mefhylethylidene)bi8[4.1- 
phenyleneoxy[l-(butoxymethyl)-2,l- 
ethanediyl]oxymethylene]|bisoxirane  as 
a  component  of  resinous  and  polymeric 
coatings  intended  for  use  in  contact  with 
dry  bulk  foods. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690.  1 

SUPPtEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  490(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4278)  has  been  filed  by  Ciba-Geigy 
Corp,  Seven  Skyline  Dr.,  Hawthorne,  NY 
10532-2188.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  to  provide  for 
the  safe  use  of  2.2'-[(l- 
methylethylidene)bis(4,l- 
phenyleneoxy[l-(butoxymethyl)-2,l- 
ethanediyljoxymethylene]]bisoxirane  as 
a  component  of  resinous  and  polymeric 
coatings  intended  for  use  in  contact  with 
dry  bulk  foods. 

The  potential  environmental  Impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  signiHcant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  26, 1991. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  91-29099  Filed  12-4-91;  8:45  am| 
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[Docitet  No.  ssF-oara] 

Ciba-Geigy  Corp.;  Withdrawal  of  Food 

Additive  Petition 

aqency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  8A4111)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ethylene 
oxide-propylene  oxide  block  copolymer, 
polyethylene  glycol  (600)  dioleate, 
propylene  glycol  monooleate,  and 
isopropyl  alcohol  as  boiler  water 
additives. 

FOR  FURTHER  INFORMATION  CONTACT 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-426- 
5487. 

SUPPLEMENTARY  INFORMA'nON:  In  the 
Federal  Register  of  November  23, 1988 
(53  FR  47579),  FDA  published  a  notice 
that  it  had  filed  a  petition  (FAP  8A4111) 
from  Ciba-Geigy  Corp.,  Three  Skyline 
Dr.,  Hawthorne,  NY  10532  (currently 
Seven  Skyline  Dr.,  Hawthorne.  NY 
10532-2188).  that  proposed  to  amend  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene  oxide-propylene 
oxide  block  copolymer,  polyethylene 
glycol  (600)  dioleate,  propylene  glycol 
monooleate,  and  isopropyl  alcohol  as 
boiler  water  additives.  Ciba-Geigy  Corp. 
has  not  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated;  November  22, 1991.  i 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  91-29100  Filed  12-4-91;  8:45  am] 
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IDoclcet  No.  90P-02161 

Canned  Fruit  Cocktail  Deviating  From 
Identity  Standard;  Extension  and 
Amendment  of  Temporary  Permit  for 
Market  Testing 

agency:  Food  and  Drug  Administration. 
HHS.  I 

ACTION:  Notice.  ' 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
extension  and  amendment  of  a 
temporary  permit  issued  to  Sierra 
Quality  Canners  to  market  test  a 
product  designated  as  "fruit  cocktail 
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without  cherries"  that  deviates  from  the 
U.S.  standard  of  identity  for  canned  fruit 
cocktail  (21  CFR  145.135).  The  extension 
and  amendment  will  allow  the  permit 
holder  to  continue  experimental  market 
testing  of  the  product  while  the  agency 
takes  action  on  the  permit  holder's 
petition  to  amend  the  standards  of 
identity  for  "canned  fruit  cocktail"  and 
"artificially  sweetened  canned  fruit 
cocktail"  (21  CFR  145.135  and  145.136)  to 
provide  for  the  optional  use  of  cherries 
in  these  foods. 

DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  final  rule  to  amend  the  standards  of 
identity  to  provide  for  the  optional  use 
of  cherries  in  fruit  cocktail  products, 
which  may  result  from  the  petition,  or  30 
days  after  termination  of  such 
rulemaking. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204,  202-485- 
0106. 

SUPPLEMENTARY  INFORMATION:  FDA 
issued  a  temporary  permit  under  the 
provisions  of  §  130.17  (21  CFR  130.17)  to 
Sierra  Quality  Canners,  426  North 
Seventh  St.,  Sacramento,  CA  95814,  to 
market  test  a  product  designated  as 
"fruit  cocktail  without  cherries"  that 
deviates  from  the  U.S.  standard  of 
identity  for  canned  fruit  cocktail 
(5  145.135  (21  CFR  145.135)). 

The  agency  issued  the  permit  to 
facilitate  market  testing  of  a  food  that 
deviates  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA 
published  a  notice  of  issuance  of  the 
temporary  permit  to  Sierra  Quality 
Canners  in  the  Federal  Register  of 
August  8. 1990  (55  FR  32314).  The  permit 
covered  limited  interstate  marketing 
tests  of  a  product  that  deviates  from  the 
U.S.  standard  of  identity  for  "canned 
fruit  cocktail"  in  that  the  product  does 
not  contain  any  cherries.  The  standard 
of  identity  for  canned  fruit  cocktail 
requires  either  light,  sweet  cherries  or 
cherries  artificially  colored  red 
(typically  with  FD&C  Red  No.  3)  to  be 
present  in  the  amount  of  2  to  6  percent 
by  weight  in  the  finished  food.  The 
product  meets  all  requirements  of  the 
standard  with  the  exception  of  this 
deviation. 

The  purpose  of  this  deviation  was  to 
permit  a  market  study  of  the  consumer 
acceptability  of  an  alternative  jl^ 
standardized  canned  fruit  cocktail,  that 
does  not  contain  any  cherries.  FDA  has 
terminated  the  provisionally  hsted  uses 
of  FD&C  Red  No.  3  (55  FR  3516,  February 


1. 1990).  FDA  also  announced  its  intent 
to  publish  a  notice  of  proposed 
rulemaking  to  revoke  the  permanently 
listed  uses  of  the  color.  These  uses 
include  the  coloring  of  cherries  that  are 
used  in  canned  fruit  cocktail. 

The  agency  has  received  eight 
comments  on  the  temporary  permit  from 
commercial  fruit  growers  and  packers. 
Ail  respondents  opposed  granting  a 
temporary  permit  for  market  testing 
"fnait  cocktail  without  cherries"  on  the 
grounds  that  the  test  product  would 
confuse  consumers  an  fragment  the 
canned  fruit  industry. 

The  intent  of  granting  a  temporary 
marketing  permit  is  to  allow  market 
testing  for  the  purpose  of  obtaining  data 
in  support  of  a  petition  to  amend  a 
standard  of  identity.  The  agency  advises 
that  no  change  will  be  made  in  the 
standard  except  through  established 
rulemaking  procedures  (21  U.S.C. 
371(a)).  All  applicants  for  temporary 
marketing  permits  must  submit  adequate 
justification  for  deviation  from  identity 
standards.  In  addition,  the  label  on  the 
test  food  must  provide  a  means  by 
which  consumer  can  distinguish 
between  the  food  being  tested  and  the 
standardized  food. 

The  agency  believes  that  the  request 
from  Sierra  Quality  Canners  is 
reasonable  and  justified  because  of 
concerns  regarding  the  use  of  FD&C  Red 
No.  3  in  food.  Continued  experimental 
market  testing  of  the  product  will  also 
allow  the  agency  to  determine  the 
impact  of  providing  increased  flexibility 
for  packers  and  consumers  of  canned 
fruit  cocktail.  The  test  product 
resembles  the  standardized  food  with 
the  exception  of  the  single  noted 
deviation.  The  name  of  the  food,  "fruit 
cocktail  without  cherries."  is 
prominently  displayed  on  the  label  to 
notify  the  consumer  that  the  product 
deviates  from  the  standardized  food. 

Sierra  Quality  Canners  has  requested 
that  the  temporary  permit  be  extended 
to  allow  for  additional  time  for  market 
testing  of  their  product  throughout  the 
continental  United  States.  The  permit 
holder  has  also  requested  that  their 
existing  temporary  permit  be  amended 
to  provide  for  market  testing  on  an 
annual  basis  of  1.818.000  kilograms  (kg) 
(4,000,000  pounds  (lb))  of  the  test 
product. 

Sierra  Quality  Canners,  in  accordance 
with  21  CFR  130.17(i),  submitted  a 
petition  to  amend  the  standards  of 
identity  for  "canned  fruit  cocktail"  and 
"artificially  sweetened  canned  fruit 
cocktail"  (21  CFR  145.135  and  145.136)  to 
provide  for  the  use  of  cherries  as  an 
optional,  rather  than  mandatory, 


ingredient  in  these  foods.  Additional 
data  on  consumer  acceptance  of  an 
alternative  to  standardized  fruit  cocktail 
will  be  necessary  for  the  agency  to 
consider  amending  the  standards  of 
identity  for  canned  fruit  cocktail 
products.  In  the  event  that  sufficient 
data  are  obtained  under  the  extended 
marketing  test  to  support  issuance  of  a 
proposal  to  amend  the  standards  of 
identity  for  fruit  cocktail  products,  FDA 
will  consider  all  comments  on  file  with 
the  Dockets  Management  Branch. 

The  agency  believes  it  is  in  the 
interest  of  consumers  to  issue  an 
extension  of  the  time  period  for  the 
market  testing  of  fruit  cocktail  without 
cherries.  FDA  is  inviting  interested 
persons  to  participate  in  the  market  test 
under  the  conditions  that  apply  to  Sierra 
Quality  Canners.  Any  person  who 
wishes  to  participate  in  the  extended 
market  test  must  notify,  in  writing,  the 
Acting  Director,  Division  of  Food 
Chemistry  and  Technology  (HFF-410), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed,  a  justification 
statement  for  the  amount  requested,  the 
area  of  distribution,  and  the  labeling 
that  will  be  used  for  the  test  product 
(i.e„  a  label  for  each  size  of  container 
and  each  brand  of  product  to  be  market 
tested). 

Therefore,  under  the  provisions  of 
§  130.17(f).  FDA  is  amending  the 
temporary  permit  issued  to  Sierra 
Quahty  Canners  to  provide  for  market 
testing  on  an  annual  basis  of  1.818,000 
kg  (4.000,000  lb)  of  the  test  product  The 
company  has  demonstrated  that  this 
amount  of  product  is  the  smallest 
reasonably  required  for  a  bona  fide 
market  test.  Moreover,  under  the 
provisions  of  §  130.17(i).  FDA  is 
extending  the  expiration  date  of  the 
permit  such  that  the  permit  expires 
either  on  the  effective  date  of  a  final  rule 
to  amend  the  standards  of  identity  to 
provide  for  fruit  cocktail  without 
cherries,  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking.  All  other  conditions 
and  terms  of  this  permit  remain  the 
same. 

Dated:  November  25. 1991. 
Feed  R.  Shank, 

Director.  Cen  ter  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-29103  Filed  12-4-01:  8:45  am] 
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ingredient  in  these  foods.  Additional 
data  on  consumer  acceptance  of  an 
alternative  to  standardized  fruit  cocktail 
will  be  necessary  for  the  agency  to 
consider  amending  the  standards  of 
identity  for  canned  fruit  cocktail 
products.  In  the  event  that  sufficient 
data  are  obtained  under  the  extended 
marketing  test  to  support  issuanc^f  a 
proposal  to  amend  the  standards  of 
identity  for  fruit  cocktail  products.  FDA 
will  consider  all  comments  on  file  with 
the  Dockets  Management  Branch. 

The  agency  believes  it  is  in  the 
interest  of  consumers  to  issue  an 
extension  of  the  time  period  for  the 
market  testing  of  fruit  cocktail  without 
cherries.  FDA  is  inviting  interested 
persons  to  participate  in  the  market  test 
under  the  conditions  that  apply  to  Sierra 
Quality  Canners.  Any  person  who 
wishes  to  participate  in  the  extended 
market  test  must  notify,  in  writing,  the 
Acting  Director,  Division  of  Food 
Chemistry  and  Technology  (HFF-410). 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed  a  justification 
statement  for  the  amount  requested,  the 
area  of  distribution,  and  the  labeling 
that  will  be  used  for  the  test  product 
(i.e..  a  label  for  each  size  of  container 
and  each  brand  of  product  to  be  market 
tested). 

Therefore,  under  the  provisions  of 
§  130.17(f).  FDA  is  amending  the 
temporary  permit  issued  to  Sierra 
Quahty  Canners  to  provide  for  market 
testing  on  an  annual  basis  of  1.818,000 
kg  (4.000,000  lb)  of  the  test  product  The 
company  has  demonstrated  that  this 
amount  of  product  is  the  smallest 
reasonably  required  for  a  bona  fide 
market  test.  Moreover,  under  the 
provisions  of  §  130.17(i).  FDA  is 
extending  the  expiration  date  of  the 
permit  such  that  the  permit  expires 
either  on  the  effective  date  of  a  final  rule 
to  amend  the  standards  of  identity  to 
provide  for  fruit  cocktail  without 
cherries,  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking.  All  other  conditions 
and  terms  of  this  permit  remain  the 
same. 

Dated:  November  25. 1991. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  91-29103  Filed  12-4-91;  8;4S  am] 
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(DocfcetNo.91N-0478] 

Drug  Export;  Amantadine 
Hydrochloride  Capsules 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Pharmacaps.  Inc..  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Amantadine 
Hydrochloride  Capsules  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20657,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drag  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Pharmacaps,  Inc.,  1111  Jefferson  Ave., 
Elizabeth.  NJ  07201-1371,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Amantadine 
Hydrochloride  Capsules  to  Canada.  This 
drug  is  indicated  for  use  as  an  anti- 
Parkinson  and  antiviral  product.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  November  5. 1991,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 


to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  16. 
1991.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  22. 1991. 
Daniel  L  MickeU. 

Director.  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 
[FR  Doc  91-29101  Filed  12-4-91;  8:45  am) 
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[Docket  No.  91N-0477] 

Drug  Export;  Carbicarb  Injection 
(Sodium  Bicarbonate  and  Sodium 
Carbonate  Anhydrous  Injection) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  International  Medication  Systems. 
Ltd.,  has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  Carbicarb  Injection  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklavwi  Dr.,  Rockville,  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPUEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382]  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
InternaUonal  Medication  Systems.  Ltd.. 
1886  Santa  Anita  Ave..  South  El  Monte, 
Cahfomia  91733.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Carbicarb  Injection  to  Canada. 
This  product  is  indicated  when 
correction  of  the  pH  is  required  in 
conditions  of  metabolic  acidosis.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  November  8, 1991,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  llie 
application  to  do  so  by  December  16, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  ihformation  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  22, 1991. 
Daniel  L.  MicheU. 

Director.  Office  of  Compliance.  Center  for 
Drug  Evaluation  and  Research. 
(FR  Doc.  91-29102  Filed  12-4-91:  6:45  am| 
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{Docket  No.  91N-0481] 

Ct)elsea  Laboratories,  Inc.;  Wittidrawal 
of  Approval  of  20  Abbreviated  New 
Drug  Applications 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  20  abbreviated  new  drug 
applications  (ANDA's)  held  by  Chelsea 
Laboratories.  Inc.,  896  Orlando  Ave., 
West  Hempstead,  NY  11552  (Chelsea). 
Chelsea  requested  in  writing  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  December  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  S.  Lev,  Center  for  Drug 
Evaluation  and  Research  (HFD)-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  In  a 
letter  dated  November  4, 1991,  Chelsea 
requested  that  FDA  withdraw  approval 
of  the  applications  listed  below.  The 
applicant  has  also,  by  its  request, 
waived  its  opportunity  for  a  hearing. 


ANOANo. 


ANOA  1S-599.. 

ANDA  18-785.. 

ANDA  70140...., 

ANDA  70-141.. 

ANDA  70-142.. 

ANDA  70-143.. 

ANDA  70-144.. 

ANDA  70-260.. 
ANDA  70-261.. 
ANDA  70-262.. 
ANDA  70-453. 

ANDA  70-456.. 
ANDA  70-457.. 
ANDA  70-458.. 
ANDA  71-626.. 
ANDA  71-627.. 
ANDA  71-628.. 
ANDA  71-640.. 

ANDA  71-641.. 

ANDA  72-799.. 


Drug 


Metronidazole  Tablets,  250  mil- 
ligrams (mg)  and  500  mg; 

Aliopurinol    Tablets.     100    mg 
arxl  300  mg: 

Proprarxjiol  Hydroctiiorido  Tab- 
lets, 10  mg: 

Propranolol  Hydrochloride  Tab- 
lets, 20  mg; 

Propranolol  Hydrochloride  Tab- 
lets. 40  mg: 

Proranolol   Hydrochloride  Tab- 
lets,  60  mg; 

Propranolol  Hydrochlonde  Tab- 
lets, 80  mg; 

MethykJopa  Tablets.   125  mg; 

Motfiytdopa  Tablets,   250  mg; 

Metttyldopa  Tablets.   500  mg; 

Metoclopramtde    Hydrochlonde 
Tablets,  10  mg; 

Diazepam  Tablets.  2  mg; 

Diazepam  Tablets.  5  mg; 
I  [tazepam  Tablets.  10  mg; 

Thiottuxene  Capsoles.  2  mg; 

Thicttwxene  Capsules.  5  mg; 

Thiothixene  Cetpsules.   10  mg; 

Medolenamate    Sodtum    Cap- 
sules, 50  mg: 

Medolenamate    Sodium    Cap- 
sules. 100  mg;  and 

Verapamil   Hydrochloride  Tat)- 
lets,  40  mg. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 


supplements  thereto,  is  withdrawn 
effective  December  5, 1991. 

Dated:  November  27, 1991. 
Carl  C.  Peck, 

Director.  Center  for  Drug  Evaluation  and 
Research. 
[FR  Doc.  29105  Filed  12-4-91;  8:45  am) 
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(Oocl(«tNo.91N-03S21 

Ctielsea  Laboratories,  Inc.;  Wittidrawal 
of  Approval  of  12  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  12  abbreviated  new  drug 
applications  (ANDA's)  held  by  Chelsea 
Laboratories,  Inc.,  896  Orlando  Ave., 
West  Hempstead,  NY  11552  (Chelsea). 
This  action  is  being  taken  because  the 
applications  contain  untrue  statements 
of  material  fact,  the  drugs  covered  by 
these  applications  lack  substantial 
evidence  of  effectiveness,  and  the  drugs 
have  not  been  shown  to  be  safe.  Chelsea 
has  waived  its  opportunity  for  a  hearing 
on  these  products. 

EFFECTIVE  DATE:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  S.  Lev,  Center  for  drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8041. 

SUPPlfMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  9, 1991  (56  FR  45991),  FDA 
offered  an  opportunity  for  a  hearing  on  a 
proposal  to  issue  an  order  under  section 
505  (e)(2),  (e)(3),  and  (e)(5)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355  (e)(2),  (e)(3),  and  (e)(5)) 
withdrawing  approval  of  the  following 
12  ANDA's  held  by  Chelsea: 


ANDA  No. 

Drug 

ANDA  70-285 

Tolazamide  Tablets.  100  milli- 

grams (mg); 

ANDA  70-286 

Tolazamide   Tablets,   250   mg; 

ANDA  70-287 

Tolazamide  Tablets.   500  mg; 

ANDA  70-568 

Trazodone  Hydrochloride  Tab- 

leU.  50  mg; 

ANDA  70-569 

Trazodone  Hydrochloride  Tab- 

lets, 100  mg; 

ANDA  70-605 

Ibuprofen  Tablets,  200  mg; 

ANDA  71-336 

Propoxyphene   Napsylate   and 

Acetaminophen,  50  mg/325 

mg; 

ANOA  71-337 

Propoxyphene    Napsylate   and 

Acetaminophen.  100  mg/650 

mg; 

ANDA  No. 

Dnig 

ANOA  71-384 

Perphenzaime  and  Amilriptylir>e 

Hydrochloride  Tablets.  2  mg/ 

10  mg; 

ANDA  71-385 

Perphenazine  and  Amitriptyline 

Hydrochloride  Tablets.  2  mg/ 

25  mg; 

ANDA  71-386 

Perphenazir>e  and  Amitriptyline 

Hydrochloride  Tablets,  4  mg/ 

10  mg;  and 

ANDA  71-387 

Perphenazine  and  Amitriptyline 

Hydrochloride  Tablets.  4  mg/ 

25  mg. 

The  basis  for  the  proposal  stemmed 
from  the  discovery  of  discrepancies, 
false  statements,  and  omissions 
regarding  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the 
manufacturer  and  processing  of  batches 
of  drug  product  used  to  support  approval 
of  the  ANDA's.  Identification  of  these 
discrepancies,  false  statements,  and 
omissions  raised  substantial  questions 
about  the  reliability  of  the  data, 
including  the  bioequivalence  data, 
submitted  in  support  of  the  applications. 
Chelsea  did  not  request  a  hearing. 
Failure  to  file  a  notice  of  participation 
and  request  for  a  hearing  constitutes  a 
waiver  of  the  opportunity  for  a  hearing. 
(See  21  CFR  314.200(a)(2)). 

Therefore,  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research,  under 
section  505(e)  of  the  act,  and  under 
authority  delegated  to  him  (21  CFR  5.82), 
finds  that  the  applications  listed  above 
contain  untrue  statements  of  material 
fact  (21  U.S.C.  355(e)(5));  that  new 
evidence  of  clinical  experience,  not 
contained  in  the  applications  or  not 
available  to  him  until  after  the 
applications  were  approved,  shows  that 
the  drugs  have  not  been  shown  to  be 
safe  for  use  under  the  conditions  of  use 
upon  the  basis  of  which  the  applications 
were  approved  (21  U.S.C.  355(e)(2));  and 
that  on  the  basis  of  new  information 
before  him  with  respect  to  the  drugs, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  drugs  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling  (21  U.S.C.  355(e)(3)). 

Pursuant  to  the  foregoing  findings, 
approval  of  the  ANDA's  listed  above 
and  all  amendments  and  supplements 
thereto,  is  withdrawn  effective 
December  5, 1991.  Distribution  of  these 
products  in  interstate  commerce  without 
an  approved  application  is  illegal  and 
subject  to  regulatory  action. 

Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  immediately  remove  from  its 


ANDA  No. 

Drug 

ANDA  71-384 

Pefphenzaime  and  Amilriptyline 

Hydrochlofide  Tablets.  2  mg/ 

10  mg; 

ANDA  71-385 

Perphenazine  and  Amitriptyline 

Hydrochloride  Tablets.  2  mg/ 

25  mg; 

ANDA  71-386 

Perphenazine  and  Amitriptyline 

Hydrochloride  Tablets,  4  mg/ 

10  mg;  and 

ANDA  71-387 

Perphenazine  and  Amitriptyline 

Hydrochloride  Tablets.  4  mg/ 

25  mg. 
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The  basis  for  the  proposal  stemmed 
from  the  discovery  of  discrepancies, 
false  statements,  and  omissions 
regarding  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the 
manufacturer  and  processing  of  batches 
of  drug  product  used  to  support  approval 
of  the  ANDA's.  Identification  of  these 
discrepancies,  false  statements,  and 
omissions  raised  substantial  questions 
about  the  reliability  of  the  data, 
including  the  bioequivalence  data, 
submitted  in  support  of  the  applications. 
Chelsea  did  not  request  a  hearing. 
Failure  to  file  a  notice  of  participation 
and  request  for  a  hearing  constitutes  a 
waiver  of  the  opportunity  for  a  hearing. 
(See  21  ere  314.200(a)(2)). 

Therefore,  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research,  under 
section  505(e)  of  the  act,  and  under 
authority  delegated  to  him  (21  Cre  5.82). 
finds  that  the  applications  listed  above 
contain  untrue  statements  of  material 
fact  (21  U.S.C.  355(e)(5));  that  new 
evidence  of  clinical  experience,  not 
contained  in  the  applications  or  not 
available  to  him  until  after  the 
applications  were  approved,  shows  that 
the  drugs  have  not  been  shown  to  be 
safe  for  use  under  the  conditions  of  use 
upon  the  basis  of  which  the  applications 
were  approved  (21  U.S.C.  355(e)(2)):  and 
that  on  the  basis  of  new  information 
before  him  with  respect  to  the  drugs, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  drugs  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling  (21  U.S.C.  355(e)(3)). 

Pursuant  to  the  foregoing  findings, 
approval  of  the  ANDA's  listed  above 
and  all  amendments  and  supplements 
thereto,  is  withdrawn  effective 
December  5, 1991.  Distribution  of  these 
products  in  interstate  commerce  without 
an  approved  application  is  illegal  and 
subject  to  regulatory  action. 

Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  immediately  remove  from  its 


approved  product  list  ("Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evalutions")  (the  list)  and  drug  whose 
approval  was  withdrawn  for  ground 
described  in  the  first  sentence  of  section 
505(e)  of  the  act.  Such  grounds  apply  to 
this  withdrawal.  Notice  is  hereby  given 
that  the  drugs  covered  by  these 
applications  are  removed  from  the  list. 

Dated:  November  27, 1991. 
Carl  C.  Pock. 

Director.  Center  for  Drug  Evaluation  and 
Research. 
|FR  Doc.  91-29104  Filed  12-4-91:  8:45  am) 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lAK-964-4230-15;  F-14935-B] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  Cre  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1501, 1613(a).  will  be 
issued  to  NANA  Regional  Corporation, 
Inc.,  Successor  in  Interest  to 
Isingnakmeui  Incorporated,  for 
approximately  2,340  acres.  The  lands 
involved  are  in  the  vicinity  of  Shungnak, 
Alaska,  within  T.  19  N.,  R.  8  E.,  Kateel 
River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra  Times. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  *13,  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have" until  January  6, 1992,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  Cre  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey, 

Lead  Land  Law  Examiner,  Branch  ofDoyon/ 
Northwest  Adjudication. 
(FR  Doc.  91-29172  Filed  12-4-91:  8:45  am] 

BILUNO  CODE  4)ie-JA-« 


[NV-050-92-433S-11] 

Temporary  Closure  of  Put>lic  Lands  in 
Clark  Co.,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  temporary  closure  of 
public  lands  in  Clark  County,  Nevada. 
SUMMARY:  Notice  is  hereby  given,  under 
the  authority  of  43  CFR  subpart  8364, 
that  certain  Public  Lands  in  Nevada  that 
were  used  previously  as  courses  and 
starting,  pitting,  spectating,  and  finishing 
areas  for  the  Barstow  to  Las  Vegas  fB- 
V)  Motorcycle  Race,  will  be  closed  from 
November  27  through  December  8, 1991 
to  all  vehicle  use.  This  closure  begins  on 
Public  Lands  at  Stateline,  Nevada  in  the 
Whiskey  Pete's  Casino  vicinity.  From 
this  location  the  closure  will  cover 
Roach  Dry  Lake,  Beer  Bottle  Pass,  Sheep 
Mountain  and  Jean  Dry  Lake  areas. 

Order  Effective  at  0001  hours  (12:01 
AM,  PST)  Wednesday.  Novem.ber  27, 
1991  through  2400  hours  (Midnight,  PST) 
Sunday,  December  8, 1991.  all  Public 
Lands  used  for  course  routes,  starting, 
pitting,  spectating.  and  finishing  areas 
for  the  Barstow  to  Las  Vegas  motorcycle 
race  will  be  closed  to  vehicles.  The  legal 
land  descriptions  for  the  course  route 
and  finish  areas  affected  by  this  closure 
are  as  follows;  All  sections  within  T.  27 
S..  R.  59  E.;  T.  26  S.,  R.  59  E.;  T.  25  S.,  R. 
59  E.;  T.  26  S.,  R.  80  E.;  T.  25  S..  R.  60  E.  A 
map  is  on  file  depicting  this  closure  at 
the  Las  Vegas  District  Office  located  at 
4765  Vegas  Drive,  P.O.  Box  26569.  Las 
Vegas,  Nevada  89126,  (702)  647-5000. 
Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  Cre 
part  8364  may  be  subject  to  the  penalties 
provided  in  43  Cre  8360.0-7  of  this  title. 

No  person  may  use.  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vehicle  within  the  closure  area. 
Exemptions  to  this  order  are  granted  to 
employees  of  valid  right-of-way  holders 
in  the  course  of  normal  duties 
associated  with  maintenance  of  the 
right-of-way  or  any  authorized  special 
recreation  permit  holder.  All  other 
exemptions  to  this  order  are  by  written 
authorization  of  the  Las  Vegas  District 
Manager. 

Background 

The  purpose  of  this  temporary  closure 
is  to  protect  all  Public  Land  resources  on 
or  adjacent  to  the  Barstow  to  Las  Vegas 
race  courses  and  associated  areas  from 
the  impacts  of  unauthorized  vehicle  use. 
Resources  most  critical  to  these  areas 
are  the  desert  tortoise  and  its  habitat. 
The  desert  tortoise  is  listed  as  a 
threatened  species  under  the  Federal 
Endangered  Species  Act  and  is  afforded 


increased  protection  under  the  terms  of 
the  Act.  This  closure  notice  has  been 
prepared  in  conjunction  with  a  closure 
notice  prepared  in  the  California  Desert 
District  where  the  race  has  been  denied 
based  on  anticipated  impacts  to  the 
desert  tortoise. 

effective  DATES:  This  closure  will  be  in 
effect  from  0001  hours  (12:01  AM.  PST) 
Wednesday,  November  27, 1991  through 
2400  hours  (Midnight.  PST)  Sunday, 
December  8, 1991. 

Dated:  November  20. 1991. 
Ben  Collins,  { 

District  Manager,  Las  Vegas.  Nevada. 
[FR  Doc.  91-29170  Filed  12-4-91;  8:45  am] 

BILUNO  CODE  «310-HC-« 


|CA-06<M)2-4410-10-241A1  | 

Intent  To  Prepare  a  West  Mojave 
Coordinated  Management  Pidn  and  EIS 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  intent. 

summary:  The  Bureau  of  Land 
Management  (BLM).  in  coordination 
with  the  California  Department  of  Fish 
and  Game  and  U.S.  Fish  and  Wildlife 
Service,  will  prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  West  Mojave  Coordinated 
Management  Plan.  The  plan  will 
constitute  an  amendment  to  the 
California  Desert  Conservation  Area 
Plan  of  1980.  and  will  set  the  standard 
for  managing  the  habitat  of  target 
species  including  the  desert  tortoise  and 
Mohave  ground  squirrel.  Zones  within 
which  the  target  species  will  be 
managed  for  long-term  viability  will  be 
identified  in  the  plan.  The  planning 
process  will  also  evaluate  other 
sensitive  plant  and  animal  species  for 
possible  inclusion  in  these  zones. 

The  plan  is  intended  to  serve  as  the 
Habitat  Conservation  Plan  (HCP)  for  the 
desert  tortoise  in  support  of  10(a)(1)(B) 
permits  that  may  be  issued  to 
nonfederal  entities.  An  HCP  is  a 
mandatorj'  component  of  any  section 
10(a)(1)(B)  permit  issued  by  'he  U.S.  Fish 
and  Wildlife  Service. 

The  8.6  million  acre  planning  area, 
including  both  private  and  public  land, 
will  extend  from  Olancha  on  the  north 
to  the  San  Bernardino  Mountains  on  the 
south,  and  from  the  Antelope  Valley  on 
the  west  to  Twentynine  Palms  on  the 
east.  The  planning  area  includes  the 
known  range  of  the  two  target  species  in 
the  western  Mojave  region. 

The  plan  will  be  prepared  and 
implemented  in  a  multi-agency  context. 
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Agencies  having  land  management 
responsibility  and/or  regulatory 
jurisdiction  affecting  the  target  species 
will  be  invited  to  participate  in  the 
planning  effort.  By  addressing  the  issues 
of  species  protection  in  relation  to 
resource  development  on  a  habitat-wide 
basis,  the  range  of  options  for  protection 
and  development  are  increased. 

Both  the  U.S.  Fish  and  Wildlife 
Service  and  the  California  Department 
of  Fish  and  Game  will  share  with  BLM  a 
leadership  role  in  the  preparation  and 
implementation  of  the  plan.  The  desert 
tortoise  is  on  both  the  State  and  Federal 
lists  of  threatened  species.  The  Mohave 
ground  squirrel  is  listed  as  threatened 
on  the  State  list  and  is  presently  a 
candidate  for  Federal  listing. 

Public  Participation 

Public  scoping  is  initiated  with 
publication  of  this  notice  and  will 
continue  until  January  30, 1992.  Public 
scoping  workshops  will  be  held  to 
identify  issues  and  concerns  involving 
protection  of  target  species  and  to 
encourage  and  facilitate  public 
participation  in  the  planning  process. 

The  workshops  are  scheduled  as 
follows: 

January  6. 1992,  7  p.m.  at  the  Kerr 
McGee  Center,  100  W.  California  St., 
Ridgecrest,  CA. 

January  7. 1992,  7  p.m.  at  the  Holiday 
Inn,  1511  E.  Main  St..  Barstow,  CA. 

January  8. 1992,  7  p.m.  at  Twentynine 
Palms  City  Hall.  6136  Adobe  Rd., 
Twentynine  Palms,  CA. 

January  9, 1992.  7  p.m.  at  the  Kern 
County  Library,  701  Truxton  Ave., 
Bakersfield.  CA. 

January  13. 1992,  7  p.m.  at  the  Green 
Tree  Inn,  14173  Green  Tree  Blvd.. 
Victorville.  CA. 

January  14, 1992.  7  p.m.  at  the  City 
Emergency  Services  Building,  44933  Fern 
Ave..  Lancaster,  CA. 

January  15, 1992,  7  p.m.  at  the  District 
Office  of  the  Bureau  of  Land 
Management,  6221  Box  Springs  Blvd., 
Riverside,  CA. 

FOR  FURTHER  INFORMATION:  For  more 
information,  or  to  obtain  a  copy  of  the 
'Preparation  Guide  for  the  West  Mojave 
Coordinated  Management  Plan",  contact 
Wes  Chambers  at  (619)  256  2729. 

Dated;  November  22, 1991. 
Jean  Rivers, 
Council,  Acting  District  Manager. 

im  Doc.  91-29157  Filed  12-4-91;  8:45  am) 

MU.INO  COOC  4310-40-M 


IOR-0S4-4333-10;  GP2-060] 

John  Day  River  In  Northeastern 
Oregon;  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Draft  Management  Plan 

agency:  U.S.  Department  of  Interior, 
Bureau  of  Land  Management,  Prineville 
District.  Prineville.  Oregon. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Draft  Management  Plan  for  the  John 
Day  River  in  Northeastern  Oregon;  and 
Notice  of  Scoping. 

SUMMARY:  Pursuant  to  the  Omnibus 
Oregon  Wild  and  Scenic  Rivers  Act  of 
1988  (Section  102{2)(C)  of  the  National 
Environmental  Policy  Act  of  1970).  the 
Bureau  of  Land  Management.  Prineville 
District  Office.  Central  Oregon  Resource 
Area,  in  cooperation  with  Oregon  State 
Parks,  will  be  preparing  an  EIS  on  the 
impacts  of  a  proposed  management  plan 
for  the  John  Day  River. 

DATES:  The  public  comment  period  for 
scoping  is  ongoing  and  will  continue 
until  January  15. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Wood,  BLM,  Prineville  District.  185 
E.  Fourth  Street,  Prineville,  Oregon 
97754.  (Telephone  (503)  447-8762). 

SUPPLEMENTARY  INFORMATION:  The  plan 

will  result  in  resource  management 
decisions  for  all  lands  and  related 
waters  administered  by  the  Bureau  of 
Land  Management  within  the  entire  John 
Day  River  and  its  forks  located  in 
Sherman,  Gilliam,  Wheeler,  Wasco, 
Jefferson,  and  Grant  Counties.  Major 
management  issues  include  resource 
protection,  visitor  management  and 
safety,  river  access,  recreation  use 
levels,  motorized  use.  and  facility 
development. 

The  draft  plan  and  EIS  will  be 
available  for  public  review  in  April  and 
May  1992.  The  fmal  plan  is  scheduled  to 
be  completed  by  September  of  1992. 

Copies  of  the  Draft  John  Day  River 
Management  Plan/EIS  will  be  sent  to 
the  BLM  mailing  list.  Copies  will  also  be 
available  at:  BLM,  Prineville  District 
Office.  185  E.  Fourth  Street,  Prineville. 
OR  97754. 

The  public  will  be  invited  to  submit 
written  comments  on  the  preferred  and 
other  alternatives  as  well  as  the 
analysis  of  impacts  contained  in  the 
document. 

Comments  should  be  mailed  to  the 
District  Manager.  Bureau  of  Land 
Management,  P.O.  Box  550.  Prineville, 
OR  97754,  ATTN:  John  Day  River 
Management  Plan. 


Dated;  November  25. 1991. 
|anws  L.  Hancock. 

District  Manager. 

|FR  Doc.  91-29155  Filed  12-4-81:  8:45  amj 

MLUNQ  COOC  4310-33-M 


[UT080-92-432O-02] 

Vernal  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Vernal  District 

Grazing  Advisory  Board  business 

meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579. 
section  403.  as  outlined  in  CFR  §  178.4-2, 
that  there  will  be  a  meeting  of  the 
Vernal  District  Grazing  Advisory  Board 
on  Friday,  January  10. 1992.  commencing 
at  8  a.m.  The  meeting  will  be  held  at  the 
Vernal  BLM  District  Office  conference 
room.  170  South  500  East.  Vernal,  Utah. 

The  agenda  items  will  include: 
— Review  minutes  of  previous  meeting 
— Vernal  District  Grazing  Advisory 

Board  Policy  concerning  use  of 

budgeted  and  contributed  funds  for 

construction  and  maintenance  of 

range  improvements 
— Review  of  Vernal  District  Riparian 

Management  Strategy  Plan 
— Predator  and  Pest  Control 
— Items  from  the  public 

The  meeting  is  open  to  the  public. 
Interested  parties  wishing  to  participate 
or  present  a  statement  should  notify  the 
District  Manager  at  the  Vernal  District 
BLM  Office.  170  South  500  East.  Vernal. 
Utah,  or  telephone  (801)  789-1362  no 
later  than  January  9. 1992. 
David  E.  Little, 
District  Manager. 
IFR  Doc.  91-29154  Filed  12-4-91;  8:45  amj 

BILUNG  CODE  431(M>0-«I 


[10-030-01-4212-11] 

Realty  Action  (1-28233);  Recreation 
and  Public  Purposes  (R&PP)  Act  Lease 
or  Conveyance  Classification 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action  involving 

public  lands  in  Bonneville  County, 

Idaho. 

SUMMARY:  The  following  public  lands 
near  the  City  of  Idaho  Falls.  Bonneville 
County.  Idaho  have  been  examined  and 
found  suitable  for  classification  for  lease 
or  conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
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Dated:  November  25, 1991. 
lames  L  Hancock, 
District  Manager. 
|FR  Doc.  91-29155  Filed  12-4-«l;  8:45  ain| 

BILLING  COOe  4310-33-M 


[UT080-92-4320-021 

Vernal  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Vernal  District 

Grazing  Advisory  Board  business 

meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579, 
section  403,  as  outlined  in  CFR  §  178.4-2, 
that  there  will  be  a  meeting  of  the 
Vernal  District  Grazing  Advisory  Board 
on  Friday,  January  10, 1992,  commencing 
at  8  a.m.  The  meeting  will  be  held  at  the 
Vernal  BLM  District  Office  conference 
room,  170  South  500  East,  Vernal,  Utah. 

The  agenda  items  will  include: 
— Review  minutes  of  previous  meeting 
— Vernal  District  Grazing  Advisory 

Board  Policy  concerning  use  of 

budgeted  and  contributed  funds  for 

construction  and  maintenance  of 

range  improvements 
— Review  of  Vernal  District  Riparian 

Management  Strategy  Plan 
— Predator  and  Pest  Control 
— Items  from  the  public 

The  meeting  is  open  to  the  public. 
Interested  parties  wishing  to  participate 
or  present  a  statement  should  notify  the 
District  Manager  at  the  Vernal  District 
BLM  Office.  170  South  500  East.  Vernal, 
Utah,  or  telephone  (801)  789-1362  no 
later  than  January  9. 1992. 
David  E.  Little. 
District  Manager. 
IFR  Doc.  91-29154  Filed  12-4-91;  8:45  am| 

BILUNO  CODE  43ia-00-M 


[ID-030-0 1-4212-11] 

Realty  Action  (1-28233);  Recreation 
and  Public  Purposes  (R&PP)  Act  Lease 
or  Conveyance  Classification 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action  involving 

public  lands  in  Bonneville  County, 

Idaho. 

SUMMARY:  The  following  public  lands 
near  the  City  of  Idaho  Falls,  Bonneville 
County,  Idaho  have  been  examined  and 
found  suitable  for  classification  for  lease 
or  conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 


Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq). 

Boise  Meridian,  Idaho 

T.  2  N.,  R.  36E..  sec.  10.  WH^NEy4SEy4NEV4. 
Ey2NWV4SEV4NEy4. 
Containing  10  acres  more  or  less. 

This  action  is  a  motion  by  the  Bureau 
to  make  public  lands  available  to  the 
Idaho  Department  of  Law  Enforcement 
for  use  as  a  shooting  range  for  peace 
officers.  Lease  or  conveyance  of  the 
lands  for  recreational  or  public  purpose 
use  would  be  in  the  public  interest.  This 
use  is  in  conformance  with  land  use 
planning.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Idaho  Falls  District. 
940  Lincoln  Rd.,  Idaho  Falls,  Idaho. 

Lease  or  conveyance  of  the  lands  will 
be  subject  to  the  following  terms, 
conditions,  and  reserxations: 

1.  Provision  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 

I  applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at  the 
time  of  lease/patent  issuance. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  lands 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice. 
iHterested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager.  Idaho  Falls 
District,  940  Lincoln  Rd..  Idaho  Falls. 
Idaho  83401.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  November  28, 1991. 
Lloyd  H.  Feiguson, 
District  Manager. 
|FR  Doc.  91-29158  Filed  1^-4-01;  8:45  amj 
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(00-942-92-4730-12) 

Colorado:  Filing  of  Plats  of  Survey 

November  21. 1991. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  Slate  Office.  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10  a.m..  November 
21, 1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  4.  T.  2  S..  R.  81  W..  Sixth 
Principal  Meridian.  Colorado,  Group  No. 
878,  was  accepted  October  2. 1991. 

The  plat  (in  two  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  Eleventh  Auxiliary  Guide  Meridian 
West  (west  boundary)  and  subdivisional 
lines,  the  metes-and-bounds  survey  of 
the  Rifie  Gap  Reservoir  Boundary,  and 
the  subdivision  of  certain  sections,  T.  5 
S..  R.  92  W.,  Sixth  Principal  Meridian. 
Colorado.  Group  No.  950.  was  accepted 
June  28, 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  the 
metes-and-bounds  survey  of  the  Rifle 
Gap  Reservoir  Boundary,  and  the 
subdivision  of  sections  1  and  12.  T.  5  S.. 
R.  93  W..  Sixth  Principal  Meridian. 
Colorado.  Group  No.  950.  was  accepted 
June  28. 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries  and  subdivisional 
lines,  the  metes-and-bounds  survey  of 
the  Vega  Reservoir  Boundary,  and  the 
subdivision  of  sections  31.  32.  and  33.  T. 
9  S..  R.  93  W..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  950,  was  accepted 
June  28. 1991. 

The  plat  (in  two  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  west  boundary  and  subdivisional 
lines,  the  metes-and-bounds  survey  of 
the  Vega  Reservoir  Boundary,  and  the 
subdivision  of  sections  4.  5,  and  6.  T.  10 
S.,  R.  93  W..  Sixth  Principal  Meridian. 
Colorado.  Group  No.  950,  was  accepted 
June  28. 1991, 

The  plat  (in  two  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  Third  Standard  Parallel  South  (south 
boundary).  T.  15  S.,  R.  91  W..  Sixth 
Principal  Meridian,  portions  of  the  east 
boundary  and  subdivisional  lines,  the 
metes-and-bounds  survey  of  the 
Crawford  Reservoir  Boundarj',  and  the 
subdivision  of  sections  12, 13,  and  24.  T. 
51  N.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  950.  was 
accepted  June  28, 1991. 

1 


These  surveys  were  executed  to  mee» 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado. 
80215. 

lack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
[PR  Doc.  91-29173  Filed  12-4-91;  8:45  am] 

BILUNO  COOE  4310-JB-M 


llD-942-02-4730-121 

Idaho:  Filing  of  Ptats  of  Survey 

The  plats  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management.  Boise.  Idaho,  effective  9 
a.m..  November  26. 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  10th 
Standard  Parallel  North  (north 
boundary)  and  subdivisional  lines,  and 
the  subdivision  of  section  6.  and  the 
metes-and-bounds  survey  of  the  south 
boundary  of  lot  13  in  section  6.  T.  48  N.. 
R.  1  E..  Boise  Meridian.  Idaho.  Group 
No.  821.  was  accepted.  November  25. 
1991. 

The  plat  representing  that  dependent 
resurvey  of  portions  of  the  Boise 
Meridian  (east  boundary).  10th  Standard 
Parallel  North  (north  boundary), 
subdivisional  lines,  and  the  adjusted 
1892  meanders  of  the  left  bank  of  the 
Coeur  d'Alene  River,  the  subdivision  of 
section  1  and  the  metes-and-bounds 
survey  of  the  south  boundary  of  lot  9  in 
section  1.  T.  48  N..  R.  1  W..  Boise 
Meridian.  Idaho.  Group  No.  821.  was 
accepted.  November  25. 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral 
Survey.  Idaho  State  Office.  Bureau  of 
Land  Management.  3380  Americana 
Terrace,  Boise.  Idaho  83706. 

Dated:  November  26. 1991.  | 

Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  91-29174  Filed  12-4-91;  8:45  am| 
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Filing  of  Plats  of  Survey:  Oregon/ 
Washington  | 

agency:  Bureau  of  Land  Management. 
Interior. 
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summary:  The  plats  of  sun'ey  of  the 
rollowing  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 
Oregon 

T.  25  S.,  R.  1  W..  accepted  November  &  1991 
T.  33  S.,  R.  1  W..  accepted  November  7, 1991 
T.  30  S.,  R.  4  W.,  accepted  November  8, 1991 
T.  34  S.,  R.  4  W..  accepted  November  18, 1991 
T.  36  S..  R.  5  W..  accepted  November  19. 1991 
T.  30  S..  R.  10  W.,  accepted  November  19, 

1991 
T.  3  S..  R.  3  E.,  accepted  November  18. 1991 

(Sheets  1  &  2) 
T.  1  S..  R.  11  E..  accepted  Novemb«r  7, 1991 

Washing/on 

T.  38  N.,  R.  1  E..  accepted  November  19, 1991 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  o^icial  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s].  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s]  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue.  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s]  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management.  Portland. 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filling  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resur\'eys,  survey  and 
subdivision. 

FOR  FURTHER  mFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  N.E. 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

dated:  November  27. 1991. 
Robert  E.  Mollohan, 

Chief.  Branch  of  Lands  and  Minerak 

Operations. 

[FR  Doc.  91-29156  Filed  12-4-91;  8:45  aro| 
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(!0-»43-42 14-11;  101-15712] 

Proposed  Continuation  of  Wittfdrawaf; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION.  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  4832.37 
acre  withdrawal  for  Powersite 
Classification  No.  190,  continue  for  an 
additional  20  years.  The  land  is  still 
needed  for  waterpower  purposes.  These 
lands  will  remain  closed  to  surface 
entry,  but  have  been  and  would  remain 
open  to  mineral  leasing  and  mining. 
EFFECTIVE  DATE:  Comments  should  be 
received  within  90  days  of  the  date  of 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Lievsay,  Idaho  State  Office,  BLM, 
3380  Americana  Terrace,  Boise.  Idaho 
83706,  (208)  384-3166. 

The  Bureau  of  Land  Management 
proposes  that  the  existing  land 
withdrawal  made  by  Secretarial  Order 
dated  November  5. 1927,  for  Powersite 
Reserve  No.  190,  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1978;  90  Stat.  2751; 
43  U.S.C.  1714,  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

T.  1  N.,  R.  43  E.. 

sec.  2.  lot  9: 

sec  3,  lots  12  to  15  inclusive.  17,  and  19  to 

25  inclusive; 
sec.  4,  lots  2  to  5  inclusive,  7  and  8  and 

SWy4NEV4: 
sec.  5.  lot  1; 

sec  10,  lots  3  to  0  inclusive; 
sec  22.  lots  10. 14  to  18  inclusive  and  20. 

NViSWANViNWy^SE'/i; 
sec  12.  lot  10  to  14  inclusive  and  18. 
T.  1  S..  R.  45  E.. 
sec  8.  lots  4.  5.  7  and  a  NWV4NE>4.  NEV* 

NWy*.  EV2SWV4SWV*  and  Ev2SE'/«u 
sec.  9.  lot  4; 
sec  17.  lots  2.  3  and  8.  EV^NWVi  and  NEy4 

SEVi. 
T.  1  S.,  R.  44  E.. 

sec.  1.  lota  1. 2  and  5  and  SWV4NE%. 
T.  1  N..  R.  44  B.. 
secl&EMiSWV^SW'A; 
sec.  19.  lot  5,  SWV4NEV4,  NEV4.NW%  and 

NEV4SEy4; 
sec  20,  lots  5  to  9  inclusive.  SWy4SWy4 

and  NEy4SEy4: 
sec  21.  lot  4; 
sec.  27.  lots  2  and  3: 
sec  28.  lot  5.  SE  MNWy*.  NWy4SEV4  and 

SEy4Sey4; 
sec.  34.  lots  2  to  4  inclusive.  NWy4NEy« 

and  NEy4SEy4: 
sec.  35.  NWy4SW%. 
T.  2  N..  R.  43  E. 

sec.  5.  lot  4  and  SWViiSWy4 

sec  6.  lots  1  to  3  inclusive,  8  to  13  inclusive 

andEy2SWy4: 


sec.  7.  lots  1  to  3  inclusive.  6  to  93  inclusive, 

12  and  13  and  E'/4SWy4: 
sec.  17.  lots  1  to  5  inclusive.  NWy4SEy4, 

E'.^NWy4  and  SEy4SEy4: 
sec  18.  lots  5  to  8  inclusive.  NWy4SEy4. 

EViNWy4  and  SEViSEVi; 
sec.  19.  lot  6.  NWy4SE^  and  SEy4NEy4; 
sec.  20.  lots  1  to  6  inclusive,  SWy4NEy4  and 

NE%NWy4; 
sec.  29.  lots  1  to  6  inclusive; 
sec30,SWy4SEy4; 
sec.  32.  lots  1  to  4  inclusive.  6  and  7  and 

NEy4SEy4; 
sec  33.  lots  1  to  5  inclusive.  SWyiSWy* 

and  NWy4SEy4. 

The  withdrawal  is  essential  for 
protection  of  the  waterpower  values  in 
the  proposed  Lynn  Crandall  Reservoir. 
The  existing  withdrawal  closes  the 
described  land  to  surface  entry  but  not 
to  mineral  leasing  and  mining.  No 
change  in  the  segregative  effect  or  use  of 
land  is  proposed  by  this  section. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior  the  President,  and  Congress, 
who  while  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determination  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 
William  E.  Ireland. 
Chief  Realty  Operations  Section. 
[FR  Doc.  91-29159  Filed  12-4-91;  8:45  am] 

aiLUNQ  COOC  43t0-OO-« 


[NM-940-4214-10;  NMNM  25765] 

Notice,  Cancellation;  Proposed 
Wittfdrawai  and  Opportunity  for  Public 
Meeting;  NM 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  This  notice  will  cancel  the 
notice  on  the  above  subfect  that 
appeared  in  the  Federal  Register 

publication  specified  below. 

EFFECTIVE  DATES:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland.  BLM,  New 
Mexico  State  Office,  P.O.  Box  27115. 
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sec.  7,  lots  1  to  3  inclusive.  6  to  93  inclusive, 

12  and  13  and  E<4SWy4: 
sec.  17.  lots  1  to  5  inclusive.  NWy4SEy4. 

E'/iNWyi  and  SEy4SEy4: 
sec  18.  lots  5  to  8  inclusive.  NWy4SE%. 

EViNWy4  and  SEy4SEy4; 
sec.  19.  lot  6.  NWy4SEM  and  SEy4NEy4; 
sec.  20.  lots  1  to  6  inclusive,  SWy4NEy4  and 

NE'ANWy4: 
sec.  29.  lots  1  to  6  inclusive; 
secao,  SWy4SEy4: 
sec.  32.  lots  1  to  4  inclasive.  6  and  7  and 

NEy4SEy4; 
sec.  33.  lots  1  to  5  inclusive,  SWy4SWy4 

and  NWy4SEy4. 

The  withdrawal  is  essential  for 
protection  of  the  waterpower  values  in 
the  proposed  Lynn  Crandall  Reservoir. 
The  existing  withdrawal  doses  the 
described  land  to  surface  entry  but  not 
to  mineral  leasing  and  mining.  No 
change  in  the  segregative  effect  or  use  of 
land  is  proposed  by  this  section. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior  the  President,  and  Congress, 
who  while  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determination  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 
William  E.  Ireland. 
Cfii'ef,  Realty  Operations  Section. 
[FR  Doc.  91-29159  Filed  12-4-91;  8:45  am] 
mXlNO  CODE  4310-OO-lt 


[NM-940-4214-10;  NMNM  25765] 

Notice,  Cancellation;  Profrased 
WittKfrawal  and  Opportunity  for  Public 
Meeting;  NM 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  will  cancel  the 
notice  on  the  above  subiect  that 
appeared  in  the  Federal  Register 

publication  specified  below. 

EFFECTIVE  DATES:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM.  New 
Mexico  State  Office,  P.O.  Box  27115. 


Santa  Fe.  New  Mexico  87502-7115,  505- 
988-6071. 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Withdrawal,  which 
was  published  in  the  Federal  Register. 
56  FR  No.  202.  52285,  October  18. 1991.  is 
hereby  cancelled. 

Dated:  November  21. 1991. 
Larry  L  Woodard, 
State  Director. 
|FR  Doc.  91-29169  Filed  12-4-91;  8:45  am) 

BILUNO  COOC  431ft-flMI 

IOR-943-4214-10;  GP2-049;  OR-45401] 

Partial  Termination  of  Proposed 
Wittidrawal  and  Reservation  of  Lands; 
OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  has  cancelled  its 
application  in  part  to  withdraw  certain 
lands  for  protection  of  the  New  River 
Area  of  Critical  Environmental  Concern. 
This  action  will  terminate  a  portion  of 
the  proposed  withdrawal.  The  lands 
involved  are  not  in  Federal  ownership. 
effective  date:  January  6. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan.  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  The 
notice  of  the  Bureau  of  Land 
Management  application  OR-45401  for 
withdrawal  was  published  as  FR  Doc. 
90-7175  of  the  issue  of  March  29, 1990, 
and  amended  by  notice  published  as  FR 
Doc.  91-15323  of  the  issue  of  June  27. 
1991.  The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  New  River 
Area  of  Critical  Environmental  Concern. 
The  applicant  agency  has  determined 
that  a  portion  of  the  proposed 
withdrawal  is  no  longer  needed  and  has 
cancelled  the  application  insofar  as  it 
effects  the  following  described  lands 
which  are  not  in  Federal  ownership: 

Willamette  Meridian 

T.  30  S..  R.  15  W.. 
Sec.  2.  Ey2SEV4NWy4.  SWy4SEV4NWy4. 
E*/t  of  lot  3.  and  those  portions  of  the 
W'/i  of  lot  3.  Ey2SEy4SWy4NWy4  and 


NWy4SE''4N'W'''4  as  more  particularly 

identitied  and  described  in  the  official 

records  of  the  Bureau  of  L.and 

Management.  Oregon  Slate  Office; 
Sec.  11.  E'/4SEy4NWy4.  E'/iWMiSEV4NWV4. 

and  those  portions  of  the  SVi:SEy4N 

WyiNWyi  and  WV4Wy.eSEV4NWV4  as 

more  particularly  identified  and 

described  in  the  official  records  of  the 

Bureau  of  L.and  ManHgemenI,  Oregon 

Stale  Office: 

Sec.  15.  lot  S.  SWy4NEy4.  SEy4SWy4.  and 
SEy4; 

Sec.  22.  EV4.  EViVi/Vt.  and  SWV4SWV;: 

Sec.  27.  NEy4NEy4.  WViEVi.  and  WVr. 

Sec.  28,  lotlandEV^SEy4: 

Sec.  33,  lots  1.  3.  and  4,  EVz.  and  EViiSW'i. 
T.  31  S.,  R.  15  W.. 

Sec.  4.  lots  1.  2.  3  and  4,  SViNVi,  Ey2SW'-'4, 
NWy4SWy4,  SEy4,  and  that  portion  of  the 
SWyiSW^i  as  more  particularly 
identified  and  descril)ed  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office: 

Sec.  5.  lots  3  and  4,  NEy4SEy4.  and  that 
portion  of  the  SEWiSE  V4  as  more 
particularly  identified  and  described  in 
the  official  records  of  the  Bureau  of  l.and 
Management,  Oregon  Slate  Office: 

Sec.  8,  that  portion  of  the  SEy4SWy4NEV4 
as  more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management.  Oregon 
State  Office. 

The  areas  described  aggregate,  including 
any  accretions  thereto,  approximately 
2.707.29  acres  in  Coos  and  Curry  Counties. 
Oregon. 

Pursuant  to  the  regulation  43  CFR 
2310.2-l(c),  at  8:30  a.m.,  on  January  6. 
1992.  the  proposed  withdrawal  will  be 
terminated  in  part.  The  lands  described 
above  are  not  in  Federal  ownership  and 
will  not  be  opened  to  operation  of  the 
public  land  laws  generally,  including  the 
mining  laws. 

The  lands  remaining  in  withdrawal 
application  OR-45401  are  described  and 
amended  to  read  as  follows: 

Willamette  Meridian 


Public  Domain  Lands  1 

T.  30  S.,  R.  15  W..  ' 

Sec.  2,  WV4SWy4.  and  that  portion  of  the 
NWy4  of  lot  3  and  that  portion  in  lot  4  as 
more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management,  Oregon 
State  Office; 

Sec.  3.  lots  3  and  4: 

Sec.  10.  lots  1.  2.  3.  and  4.  E>/^NEy4.  and 
SWy4SEy4; 


Sec.  11,  NViNWViNWyi,  SWViNWV*! 

f^wy4,  swy4N'wy4,  NMiSEy4Nwv<i 

NWy4,  and  those  portions  of  the  SM!SEy4 
NWViNWyi  and  WMiWMiSEy4NWV4  as 
more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  L.and  Management,  Oregon 
Slate  Office: 

Sec.  15,  lots  1,  2,  3.  and  4.  and  NWy4NEV4: 

Sec.  21,  lot  2: 

Sec.  22.  lots  1  and  2.  and  NWy4SWy4: 

Sec.  28,  lots  2  and  3.  and  SWy4NEV4: 

Sec.  32.  lot  1: 

Sec.  33.  lot  2. 

The  areas  described  aggregate 
approximately  882.98  acres  in  Coos  and 
Curry  Counties.  Oregon. 

Willamette  Meridian 

Non-Federal  Lands 

T  30  S   R  15  W., 

Sec.  2.  N'/^SW'/;NWy4.  SW'ASW'/iNWVi. 
W^SEy4SWy4NWy4,  and  those  portions 
of  lot  4,  E>/^SE>/4SWy4NWy4,  and 
Wy2NWy4SEy4NWy4  and  the  SW'A  of 
lot  3  as  more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management,  Oregon 
State  Office: 

Sec.  3.  lots  1  and  2: 

Sec.  10,  lot  6:  I 

Sec.  ll,NWy4SWy4;  ! 

Sec.  21.  lot  1:  I 

Sec.  28,  lot  4. 
T.  31  S.,  R.  15  W.. 

Sec.  4.  that  portion  of  the  SWy4SWy4  as 
more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management.  Oregon 
Stale  Office: 

Sec.  5.  lots  1  and  2.  and  that  portion  of  the 
SEy4SEy4  as  more  particularly  identified 
and  described  in  the  official  records  of 
the  Bureau  of  Land  Management.  Oregon 
Slate  Office: 

Sec.  7.  lot  1: 

Sec.  a  lots  3. 4.  5,  and  6.  NWiNEyi. 

NysSwy4NEy4,  swy4Swy4NEy4.  and 

that  portion  of  the  SEy4SW'/iNEy4  as 
more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management,  Oregon 
Stale  Office:  1 

Sec9,  NWy4NWy4. 

The  areas  described  aggregate,  including 
any  accretions  thereto,  approximately  636.60 
acres  in  Coos  and  Curry  Counties.  Oregon. 

Dated:  November  19. 1991. 
Robert  E.  MoUohan, 
Chief.  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  91-29168  Filed  12-4-81:  8:45  am| 

B4UJNG  COOC  4310-S3-M 


63746 


Federal  Register  /  Vol.  56,  No.  234  /  Thursday,  December  5.  1991  /  Notices 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-263  (Sub-3)] 

Staten  Island  Railway  Corp,; 
Abandonment  Findinga 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Staten  Island  RaiKvay  Corporation  (SI) 
to  abandon  its  entire  line  of  railroad  (a) 
between  MP  3.8,  at  John  Street  east  of 
Arlington  Yard,  Richmond  County,  NY, 
and  MP  12.09.  at  or  near  Cranford 
Junction,  Union  County,  NJ,  a  distance 
of  8.29  miles;  and  (b)  between  MP  0.00, 
at  or  near  Port  Ivory,  Richmond  County, 
NY.  and  MP  0.94.  at  the  end  of  the  line 
near  Howland  Hook.  Richmond  County. 
NY,  a  distance  of  0.94  miles,  for  a  total 
distance  of  9.23  miles. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
r;iJlroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Dated:  November  29. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald 
Sidney  L.  Strickland,  Jr., 
Sncretary. 

|FR  Doc  91-29147  Filed  12-4-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 


Lodging  an  Amendment  to  Final 
Judgment  i>y  Consent  Pursuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation,  and  Liat>Uity 
Act 

Notice  is  hereby  given  that  on 
November  25, 1991,  a  proposed 
amendment  to  the  consent  decree  in 
United  States  v.  Air  Products  and 
Chemicals.  Inc.,  Civil  Action  No.  JH-88- 
365,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Maryland.  The  suit  was  brought, 
pursuant  to  CERCLA  sections  106  and 
107.  42  U.S.C.  9606  and  9607,  to  require 
cleanup  of  a  release  or  threatened 
release  of  hazardous  substances  at  the 
Maryland  Sand  Gravel  and  Stone 
Superfund  Site,  and  to  recover  response 
costs  incurred  by  the  Environmental 
Protection  Agency  (EPA).  The  original 
consent  decree  implemented  EPA's  first 
operable  unit  Record  of  Decision,  issued 
in  September  1985.  which  addressed 
drum  excavation  and  removal  and 
shallow  groundwater  contamination. 
The  proposed  amendment  to  the  consent 
decree  implements  EPA's  September 
1990  second  operable  unit  Record  of 
Decision,  which  addresses  deep 
groundwater  contamination. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
amendment  to  the  consent  decree  fur  a 
period  of  thirty  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  the  Acting 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC,  20530,  and  should  refer 
to  United  States  v.  Air  Products  and 
Chemicals.  Ina.  DOJ  Ref.  No.  90-11-2- 
225.  The  proposed  amendment  to  the 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney. 
District  of  Maryland,  8di  Floor.  U.S. 
Courthouse,  101  Lombard  Street 
Baltimore,  Maryland  21201.  A  copy  of 
the  proposed  amendment  to  the  consent 
decree  may  also  be  examined  at  the 


Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW.,  Box  1097,  Washington,  DC 
20004.  A  copy  of  the  proposed 
amendment  to  the  consent  decree  may 
be  obtained  in  person  or  by  mail  from 
the  Document  Center.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  S19.75  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library". 
loliD  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
En  vironment  and  Natural  Resources  Division. 
(FR  Doc.  91-29110  Filed  12-4-91;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Form  OPM 
1536 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  OPM  1536, 
Former  Spouse's  Application  for 
Survivor  Annuity  Under  the  Civil 
Service  Retirement  System,  is  designed 
for  use  by  former  spouses  of  Federal 
employees  and  annuitants  who  are 
applying  for  a  monthly  Civil  Service 
Retirement  System  benefit.  This 
application  collects  information  about 
whether  the  applicant  is  covered  by  the 
Federal  Employees  Health  Benefits 
Program  and  about  any  court  order 
which  awards  the  applicant  retirement 
benefits. 

Approximately  5,000  OPM  forms  1536 
will  be  completed  per  year.  The  form 
requires  30  minutes  to  fill  out.  The 
annual  burden  is  2500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  908-8550. 
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Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW'.,  Box  1097,  Washington.  DC 
20004.  A  copy  of  the  proposed 
amendment  to  the  consent  decree  may 
be  obtained  in  person  or  by  mail  from 
the  Document  Center.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  S19.75  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library". 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
En  vironment  and  Natural  Resources  Division. 
(FR  Doc.  91-29110  Filed  12-*-91;  8:45  amj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearartce  of  Fbrm  0PM 
1536 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  OPM  1538. 
Former  Spouse's  Application  for 
Survivor  Annuity  Under  the  Civil 
Service  Retirement  System,  is  designed 
for  use  by  former  spouses  of  Federal 
employees  and  annuitants  who  are 
applying  for  a  monthly  Civil  Service 
Retirement  System  benefit.  This 
application  collects  information  about 
whether  the  applicant  is  covered  by  the 
Federal  Employees  Health  Benefits 
Program  and  about  any  court  order 
which  awards  the  applicant  retirement 
benefits. 

Approximately  5.000  OPM  forms  1536 
will  be  completed  per  year.  The  form 
requires  30  minutes  to  fill  out.  The 
annual  burden  is  2500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  908-8550. 
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DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  January 
5. 1992. 

ADDRESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  CHP  500,  Washington,  DC  20415. 

and 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW..  room  3002. 
Washington.  DC  20503. 

TOR  FURTHER  INFORMATION  CONTACT 

Mary  Beth  Smith-Toomey  (202)  606- 

0623. 
U.S.  Office  of  Pursonne!  ManagemenL 

Constance  Beny  Nenvman, 

Director. 

[FR  Doc.  91-29073  Filed  12-«-«l;  8:45  am) 

BiUJNO  CODE  U2t-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
December  12-13. 1991.  The  meeting  will 
begin  at  9  a.m.  in  the  Conference  Room, 
Council  on  Environmental  QuaUty.  722 
Jackson  Place  NW.,  Washington.  DC. 
The  meeting  will  conclude  at 
approximately  12  noon  on  Friday. 

The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  The  Council  will  use  the  entire 
meeting  for  drafting  issue  papers  and 
deliberation  based  upon  the  facts  and 
information  gathered  by  the  panel 
working  groups. 

The  entire  meeting  on  December  12-13 
will  be  closed  to  the  public. 

Because  the  entire  meeting  will  be 
used  for  deliberation  and  drafting  of 
issue  papers  and  because  these 
discussions  will  necessarily  involve 
information  that  is  formally  classified 
for  reasons  of  national  security  the 
meeting  will  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b(C)(6). 

Dated;  December  2. 1991. 
Danur  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  91-29187  Filed  12-4-91;  a45  am) 

HUJNa  CODE  3170-41-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-30005:  International  Series 
Release  No.  347;  File  No.  600-20 1 

Self-Regulatory  Organizations; 
Internationa!  Securities  Clearing 
Corporation;  Order  Approving 
Temporary  Registration  as  a  Clearing 
Agency 

November  27. 1991. 

On  May  12, 1989,  the  Securities  and 
Exchange  Commission  ("Commission") 
granted  the  application  of  International 
Securities  Clearing  Corporation 
("ISCC")  for  registration  as  a  clearing 
agency,  pursuant  to  sections  17A  and 
19(a)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),  and  Rule  17Ab2-l(c) 
thereunder,  for  a  period  of  18  months.' 
At  that  time,  the  Commission  granted 
ISCC  an  exemption  from  compliance 
with  section  17A(b)(3)(C)  of  the  Act.« 
On  November  9, 1990,  the  Commission 
extended  ISCC's  temporary  registration 
as  a  clearing  agency  and  temporary 
exemption  from  section  17A(b)(3)(C)  of 
the  Act  until  November  30, 1991.'  On 
October  16, 1991,  ISCC  requested  that 
the  Commission  extend  ISCC's 
registration  for  a  period  of  one  year  or 
such  longer  period  as  the  Commission 
deems  appropriate.*  Notice  of  the 
request  for  an  extension  of  temporary 
registration  was  published  in  the 
Federal  Register  on  November  4, 1991.' 
No  comments  have  been  received. 

As  discussed  in  detail  in  the  order 
first  granting  ISCC's  registration  as  a 
clearing  agency,  one  of  the  primary 
reasons  fur  ISCC's  registration  was  to 
enable  it  to  provide  for  the  safe  and 
efficient  clearance  and  settlement  of 
international  securities  transactions  by 
providing  links  to  centralized,  efficient 
processing  systems  in  the  United  States 
and  at  foreign  financial  institutions. 
Although  ISCC  has  succeeded  in  this 
mission  in  the  past  12  months,  business 
conditions  generally  in  the  international 
securities  mari(ets  have  not  been 
favorable,  and  ISCCs  capacity  and 
linkage  agreements  with  foreign 
financial  institutions  therefore  have  not 
yet  been  adequately  challenged.  In 


'  Securities  Exchange  Act  Release  No.  28812  fM»y 
12. 1960).  54  FR  21091. 

•  Section  17A(b)(3MC)  requires  that  ISCCs  rules 
assure  fair  representation  of  its  shareholders  (or 
members)  and  participants  in  the  selection  of  'Is 
directors  and  administration  of  its  affairs. 

'  Securities  Exchange  Act  Release  No.  28008 
(November  18.  liMIO).  55  FR  47978. 

*  See  letter  from  Karen  Saperstein.  Associate 
General  CoumcI.  tSCC  to  )onathan  Kallman. 
Assistant  Director,  Commission  (October  16. 1891). 

'  Securities  Exchange  Act  Release  Na  29858 
(October24. 1991).  56  FR  58431.  > 


addition,  ISCC  does  not  yet  have  a 
significant  enough  participant  base  to 
permit  its  active  participa.nts  to 
participate  in  the  nomination  and 
election  of  ISCC  directors  without  giving 
these  participants  an  undue  influence  in 
the  voting  and  nomination  process." 

ISCC  has  functioned  effectively  as  a 
registered  clearing  agency  for  the  past 
30  months,  and  since  1986  functioned  in 
this  capacity  under  the  terms  of  several 
no-action  letters  issued  by  the 
Commission's  Division  of  Market 
Regulation.''  Accordingly,  in  light  of  the 
past  performance  of  ISCC,  as  well  as  the 
need  for  ISCC  to  provide  continuity  of 
services  to  its  participants  and 
members,  the  Commission  believes  that 
"good  cause"  exists,  pursuant  to  section 
19(a)  of  the  Act,  for  extending  ISCC's 
registration  for  an  additional  24  months 
before  the  expiration  of  the  comment 
period  on  such  extension."  Any 
comments  received  concerning  ISCC's 
request  for  an  extension  of  temporary 
registration  will  be  considered  in 
conjunction  with  the  Commission's 
consideration  of  whether  to  grant  ISCC 
permanent  registration  as  a  clearing 
agency  imder  section  17 A  of  the  Act. 

It  is  therefore  ordered,  that  ISCC's 
registration  as  a  clearing  agency  be,  and 
hereby  is.  approved  until  November  30. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarel  H.  McFariand.  . 

Deputy  Secretary. 
[FR  Doc.  91-29112  Filed  12-4-91:  8:45  amJ 
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(Release  Na  34-30010;  File  No.  SR-NYSE- 
91-331  I 

Seif-Regulatory  Organizations;  FiHng 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchar>ge,  Inc. 
Relating  to  the  Ustir>g  of  Long-Term 
Equity  Options 

Novemtwr  27. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  17, 1991,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 


'  Letter  from  Karen  L  Saperstein.  Assodale 
General  Counsel.  ISCC.  to  |onathan  Kallman. 
Assistant  Director.  Division  of  Market  ReguUbnn. 
Commission  (October  16. 1991). 

'  See  Securities  Exchange  Act  Release  .No.  28812. 
n.l.  supra,  at  21882. 

■  Od  or  before  the  end  of  24  months,  the 
Commission  expects  to  consider  whether  to  grant 
ISCC  permanent  registration  as  a  clearing  agency. 

•  17  CFR  20a3()-3(aK50). 
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or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  the  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  (1)  modify 
Exchange  Rule  703  to  provide  for  the 
listing  of  long-term  equity  options  that 
expire  up  to  39  months  from  the  date 
they  are  listed:  and  (2)  amend  the  text  of 
Exchange  Rule  703  to  reflect  the 
permanent  approval  of  the  Exchange's 
near-term  expiration  pilot  program, 
which  provides  for  the  listing  of  series  in 
stock  options  with  two  near-term 
expiration  months  and  allows  a 
maximum  of  four  expiration  months 
open  for  trading  at  any  one  time.  *  To 
accommodate  trading  of  the  long-term 
equity  options,  the  Exchange  will  list 
series  with  strike  prices  which  are  at- 
the-money,  20%  in-the-money  and  20% 
out-of-the-money.  In  addition,  as 
discussed  more  fully  below,  the  NYSE 
will  modify  its  rules  to  provide  that  the 
Exchange's  strike  price  interval,  bid/ask 
differential  and  continuity  rules  shall 
not  apply  to  the  long-term  equity  options 
until  the  time  to  expiration  is  less  than 
nine  months.  The  text  of  the  proposal  is 
available  at  the  office  of  the  secretary, 
NYSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  proposed  rule  change  will 
authorize  the  NYSE  to  list  long-term 
equity  options.  Currently,  equity  options 
generally  begin  trading  on  the  NYSE 
approximately  eight  months  prior  to 
their  expiration.  The  proposed  rule 
change  will  allow  the  Exchange  to  list 
option  series  that  expire  up  to  39  months 
form  the  time  they  are  listed.  The 
proposed  long-term  equity  options  will 
expire  in  January  of  the  appropriate 
expiration  year.  The  NYSE  will  list 
series  for  the  long-term  equity  options 
with  strike  prices  which  are  at-the- 
morey,  20%  in-the-money  and  20%  out- 
of-the-money.  For  example,  for  options 
overlying  a  stock  trading  at  100  at  the 
time  the  long-terms  strikes  are  to  be 
added,  the  NYSE  will  hst  long-term 
equity  options  with  strike  prices  of  100, 
120  and  80.  Initially,  the  Exchange  plans 
to  introduce  series  with  January  1993 
and  January  1994  expirations.*  In 
addition,  the  NYSE  proposes  to  retain 
fiexibility  in  the  listing  of  new  strike 
prices  for  long-term  equity  options.  The 
Exchange  may  add  up  to  six  additional 
expiration  months  for  the  long-term 
equity  options.  The  Exchange  will 
introduce  new  long-term  equity  options 
series  only  when  there  is  a 
corresponding  market  move  of  20%.' 
The  Exchange  believes  that  this 
procedure  should  result  in  the  listing  of 
only  a  limited  number  of  series  for  any 
expiration,  thereby  eliminating  any 
confusion  that  might  otherwise  be 
caused  by  a  myriad  of  strike  prices  and 
expirations. 

The  NYSE  also  proposes  that  the  bid/ 
ask  differential  and  continuity  rules  set 
forth  in  Exchange  Rules  758(b)(i)(C]  and 
750(e)(i]  will  not  apply  to  long-term 
equity  options  until  the  time  to 
expiration  is  less  than  nine  months.  The 
NYSE  notes  that  there  currently  is  no 
basis  for  establishing  fair  prices  for 
long-term  equity  options  that  will  expire 
39  months  &om  the  time  they  begin 
grading.  Accordingly,  in  view  of  the  lack 
of  historical  pricing  data  for  long  term 
equity  options,  the  NYSE  believes  that  it 
is  appropriate  not  to  apply  the  bid/ask 
differential  and  continuity  rules  to  the 
long-term  options  until  the  time 


remaining  to  expiration  of  these  options 
is  less  than  nine  months.*  Nevertheless, 
the  Exchange  notes  that  its  general  rules 
obligating  options  specialists  and 
Competitive  Options  Traders  ("COTs") 
to  maintain  fair  and  orderly  markets 
(Exchange  Rules  750(b)  and  758(b)(i)(B)) 
will<tontinue  to  apply.  Accordingly,  the 
NYSE  believes  that  the  wavier  of  the 
bid/ask  differential  and  continuity  rules 
will  not  impede  the  Exchange's  ability  to 
make  a  finding  of  inadequate  market- 
maker  performance  should  a  specialist 
and/or  a  COT  enter  into  transactions  or 
make  bids  or  offers  (or  fail  to  do  so]  in 
long-term  equity  options  series  that  are 
inconsistent  with  the  maintenance  of 
fair  and  orderly  markets. 

The  Exchange  also  notes  that  the 
long-term  equity  options  series  will  open 
for  trading  either  when  there  is  buying 
or  selling  interest,  or  40  minutes  prior  to 
the  close,  whichever  occurs  first.  No 
quotations  will  be  posted  for  the  long- 
term  equity  options  series  until  they  are 
opened  for  trading.  When  these  series 
have  less  than  nine  months  to 
expiration,  they  will  be  treated  Hke  any 
other  non-extended  equity  option  for  all 
trading  procedures,  including  opening 
procedures. 

The  NYSE  believes  that  the  proposed 
rule  change  responds  to  the  needs  of 
portfolio  managers  and  institutional 
customers  by  providing  them  with  a 
means  to  protect  their  equity  portfolios 
from  long-term  market  risk.  Institutional 
customers  currently  use  options  to 
hedge  the  risks  associated  with  holding 
diversified  equity  portfolios.  The 
proposed  rule  change  will  provide 
institutional  investors  with  the 
additional  alternative  of  hedging  the 
risks  of  their  stock  portfolios  over  a 
longer  period  of  time  and  with  a  known 
and  limited  cost. 

In  addition,  the  NYSE  proposes  to 
amend  the  text  of  Exchange  Rule  703(b) 
to  reflect  the  Commission's  permanent 
approval  of  the  NYSE's  near-term 
expiration  pilot  program,  which  was 
first  implemented  on  a  pilot  basis  in 
June  1985  in  conjunction  with  the  other 
options  exchanges  for  the  purpose  of 
providing  a  near-term  options  expiration 
cycle,  featuring  four  expiration  months, 
to  improve  liquidity  in  stock  options 
contracts.'  Currently,  Supplementary 


UMI 


'  See  Securiliet  Exchange  Act  Release  No.  28934 
(June  14. 1969).  54  FR  28283  (order  approving  File 
Nos.  SR-Amex-88-35.  SR-CBOE-88-2e.  SR-NYSE- 
88-42.  SR-PHLX-89-2e.  SR-PSE-S8-29). 


*  Telephone  conversation  between  David  Krell. 
NYSE,  and  Yvonne  Fraticelli.  Staff  Attorney.  SEC 
on  November  19, 1991. 

*  The  strike  price  rules  provided  in  Exchange  Rule 
703,  Conunentary  .30(d).  will  not  apply  to  the  long- 
term  equity  options  until  the  time  to  expiration  is 
less  than  nine  months. 


*  The  NYSE  also  represents  that  it  will  monitor 
closely  the  trading  in  long-term  equity  options  to 
gain  experience  with  regard  to  these  options,  with  a 
view  to  reexamine  the  applicability  of  the  strike 
price  interval,  bid/ask  differential  and  continuity 
rules  in  a  year. 

*  See  Securities  Exchange  Act  Release  No.  28934, 
supra  note  1. 
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remaining  to  expiration  of  these  options 
is  less  than  nine  months.*  Nevertheless, 
the  Exchange  notes  that  its  general  rules 
obligating  options  specialists  and 
Competitive  Options  Traders  ("COTs") 
to  maintain  fair  and  orderly  markets 
(Exchange  Rules  750(b)  and  758(b)(i)(B)) 
will^continue  to  apply.  Accordingly,  the 
NYSE  believes  that  the  wavier  of  the 
bid/ask  differential  and  continuity  rules 
will  not  impede  the  Exchange's  ability  to 
make  a  Finding  of  inadequate  market- 
maker  performance  should  a  specialist 
and/or  a  COT  enter  into  transactions  or 
make  bids  or  offers  (or  fail  to  do  so)  in 
long-term  equity  options  series  that  are 
inconsistent  with  the  maintenance  of 
fair  and  orderly  markets. 

The  Exchange  also  notes  that  the 
long-term  equity  options  series  will  open 
for  trading  either  when  there  is  buying 
or  selling  interest,  or  40  minutes  prior  to 
the  close,  whichever  occurs  first.  No 
quotations  will  be  posted  for  the  long- 
term  equity  options  series  until  they  are 
opened  for  trading.  When  these  series 
have  less  than  nine  months  to 
expiration,  they  will  be  treated  hke  any 
other  non-extended  equity  option  for  all 
trading  procedures,  including  opening 
procedures. 

The  NYSE  believes  that  the  proposed 
rule  change  responds  to  the  needs  of 
portfolio  managers  and  institutional 
customers  by  providing  them  with  a 
means  to  protect  their  equity  portfolios 
from  long-term  market  risk.  Institutional 
customers  currently  use  options  to 
hedge  the  risks  associated  with  holding 
diversified  equity  portfolios.  The 
proposed  rule  change  will  provide 
institutional  investors  with  the 
additional  alternative  of  hedging  the 
risks  of  their  stock  portfolios  over  a 
longer  period  of  time  and  with  a  known 
and  limited  cost. 

In  addition,  the  NYSE  proposes  to 
amend  the  text  of  Exchange  Rule  703(b) 
to  reflect  the  Commission's  permanent 
approval  of  the  NYSE's  near-term 
expiration  pilot  program,  which  was 
first  implemented  on  a  pilot  basis  in 
June  1985  in  conjunction  with  the  other 
options  exchanges  for  the  purpose  of 
providing  a  near-term  options  expiration 
cycle,  featuring  four  expiration  months, 
to  improve  liquidity  in  stock  options 
contracts.'  Currently.  Supplementary 


Material  .20(b)  of  Exchange  Rule  703 
sets  forth  a  description  of  the  near-term 
expiration  program.  The  proposal 
amends  Exchange  Rule  703(b)  to  reflect 
the  permanent  approval  of  the  pilot 
program. 

(b)  Basis 

The  N'YSE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and,  in 
particular,  furthers  the  objectives  of 
section  6(b)(5),  which  provides,  in 
pertinent  part,  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade, 
facilitate  transactions  in  securities,  and 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  N'YSE  believes  that  the  proposed 
rule  change  docs  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  the 
proposed  rule  change.  The  NYSE  has  not 
received  any  unsohcited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  elTectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  because  the 
proposal  to  Hst  long-term  equity  options 
is  based  in  substance  on  the  existing 
rules  of  other  options  exchanges,"  and 
because  the  amendments  to  Exchange 
Rule  703(b)  dealing  with  the  N^'SE's 
near-term  options  expiration  program 
merely  reflect  the  Commission's 
previous  permanent  approval  of  the 
Exchar^e  8  near-term  expiration  pilot 
program. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sectu-ities 
exchange,  and,  in  particular,  the 


*  The  NYSE  also  represents  that  it  will  monitor 
closely  the  trading  in  long-term  equity  options  to 
gain  experience  with  regard  to  these  options,  with  a 
view  to  reexamine  the  applicability  of  the  strike 
price  interval,  bid/ask  dinerential  and  continuity 
rules  in  a  year. 

*  See  Securities  Exchange  Act  Release  No.  28934, 
supra  note  1. 


*  See  Securities  Exchange  Act  Release  Nos.  28890 
(February  15. 1991).  56  FR  7439  (order  approving  File 
No.  SR-CBOE-90-32):  29103  (April  18, 1991),  56  FR 
19132  (order  approving  File  No.  SR-PHLX-91-18); 
and  28814  (March  25. 1991).  56  FR  9029  (order 
approving  File  Nos.  SR-Amex-»l-2  and  SR-PS&- 
91-7)  (collectively  termed  "Long-Term  Eqoitjr 
Options  Approval  Orders"). 


requirements  of  section  6(b)(5).'  First, 
the  Commission  believes  that  the 
proposal  to  list  long-term  equity  options 
that  expire  up  to  39  months  from  the 
date  of  issuance  is  designed  to  provide 
investors  with  additional  means  to 
hedge  equity  portfolios  from  long-term 
market  risk,  thereby  facilitating 
transactions  in  options  and  contributing 
to  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly 
markets.  Specifically,  by  allowing 
investors  to  lock  in  their  hedges  for  up 
to  39  months,  the  NYSE's  proposal  will 
permit  investors  to  protect  better  their 
portfolios  from  adverse  long-term 
market  moves.  Options  that  expire  up  to 
39  months  from  the  date  of  issuance  will 
provide  an  additional  product,  at  a 
known  and  limited  cost,  for  investors 
who  desire  a  long-term  hedge.  In 
addition,  the  proposal  will  provide 
institutions  with  an  alternative  to 
hedging  portfolios  with  off-exchange 
customized  options  or  warrants. 
Accordingly,  the  Commission  believes 
that  the  proposal  to  list  long-term  equity 
options  will  better  serve  the  long-term 
hedging  needs  of  investors. 

The  Commission  notes  that  bid/ask 
differential  and  continuity  rules  will  not 
apply  to  such  long-term  option  series 
until  the  time  to  expiration  is  less  than 
nine  months.  This  approach  is  consistent 
with  the  approach  taken  by  the  other 
options  exchanges  *  because  of  the  lack 
of  historical  pricing  data  for  long-term 
options.  Bid/ask  differential  and 
continuity  rules  applicable  to  equity 
options  currently  are  based  on  options 
that  expire  nine  months  from  the  time 
they  begin  trading.  Therefore,  there 
currently  is  no  basis  for  establishing 
reasonable  prices  for  long-term  equity 
options  that  will  expire  more  than  nine 
months  from  the  time  they  begin  trading. 

The  Commission  notes  that  althGugh 
specific  bid/ask  differential  and  price 
continuity  rules  will  not  apply  to  long- 
term  equity  options  that  have  over  nine 
months  to  expiration,  the  NYSE's 
general  rules  obligating  COTs  and 
options  specialists  to  maintain  fair  and 
orderly  markets  (Exchange  Rules  750(b) 
and  758(b)(i)(B))  will  continue  to  apply. 
The  Commission  believes  that  the 
requirements  of  these  rules  are  broad 
enough,  even  in  the  absence  of  bid/ask 
differential  and  continuity  requirements, 
to  provide  the  Exchange  with  the 
authority  to  make  a  finding  of 
inadequate  specialist  or  COT 
performance  should  these  specialists  of 
COTs  enter  into  transactions  or  make 
bids  or  oflFers  (or  fail  to  do  so)  in  long- 


term  options  that  are  inconsistent  with 
their  obligations  as  market  makers. 
Finally,  the  Commission  notes  that  the 
bid/ask  differential  and  continuity  rules 
will  apply  to  long-term  equity  options 
when  the  time  remaining  until  expiration 
is  less  than  nine  months. 

The  Commission  notes,  in  addition, 
that  the  Exchange's  strike  price  intcr\  al 
rules  will  not  apply  to  the  long-term 
equity  options  series  until  the  time  to 
expiration  is  less  than  nine  months.  This 
approach  is  consistent  with  the 
approach  taken  by  the  other  options 
exchanges  *  and  is  designed  to  avoid  the 
confusion  that  would  result  from  a 
proliferation  of  long-term  equity  options 
series.  The  Commission  also  believes 
that  the  NYSE's  proposal  to  introduce 
new  long-term  equity  options  series  only 
when  there  is  a  corresponding  market 
move  of  20%  should  result  in  the  listing 
of  only  a  limited  number  of  series  for 
any  expiration  and  should  not  produce  a 
myriad  of  strike  prices  and  expirations. 
Likewise,  the  Commission  finds  that  the 
NYSE's  proposal  to  open  the  long-term 
series  for  trading  either  when  there  is 
buying  or  selling  interest  or  40  minutes 
prior  to  the  close  (whichever  occurs 
first)  is  consistent  with  the  approach 
taken  by  the  other  options  exchanges  "* 
and  is  consistent  with  the  Act  because 
long-term  series  are  usually  very 
inactively  traded.  In  addition,  the 
Commission  notes  that  when  the  long- 
term  equity  options  have  less  than  nine 
months  to  expiration,  they  will  be 
treated  like  other  non-extended  equity 
options  with  respect  to  all  trading 
procedures. 

The  NYSE  has  stated  that  it  will 
monitor  the  trading  in  long-term  equity 
options  closely  to  gain  experience  with 
regard  to  these  options,  and  that  it  will 
reexamine  the  applicability  of  the 
Exchange's  strike  price  interval,  bid/ask 
dinerential,  and  continuity  rules  to  the 
long-term  options  in  one  year's  time. 

Finally,  the  Commission  believes  that 
the  NYSE's  proposal  to  amend  Exchange 
Rule  703(b)  to  refiect  the  Commission's 
permanent  approval  of  the  near-term 
option  expiration  pilot  program  * '  is 


'  15  U.S.C  78f[b)(5)  (1982). 
*  See  Long-Term  Equity  Options  Approval 
Orders,  supra  note  4. 


'Id.  I 

'»W. 

'  ■  The  pilot  program  approved  by  the 
CoRunissioD  ensures  that  one-month  and  two-month 
options  are  available  at  all  times,  and  the!  four 
expiration  months  are  outstanding  at  all  times.  See 
Securities  Exchange  Act  Release  No.  28934,  supra 
note  1.  As  the  Commission  noted  in  its  approval 
order,  the  options  exchanges  received  favorable 
comments  on  the  pilot  program  from  market 
participants,  and  the  program  is  tailored  to  meet 
investors'  preferences  for  stock  options  with  iwar- 
term  expiration  cycles. 
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consistent  with  the  Act  because  it  will 
delete  unnecessary  language  and  clarify 
the  Exchange's  rules,  thereby  helping  to 
ensure  the  orderly  functioning  of  the 
NYSE's  markets  and  avoid  investor 
confusion. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  NYSE's 
proposal  to  list  long-term  equity  options 
is  identical  to  proposals  submitted  by 
the  other  options  exchanges,  which  the 
Commission  has  already  approved.** 
These  proposals  were  subject  to  the  full 
notice  and  comment  period  and  the 
Commission  did  not  receive  any 
comments.  The  Commission  does  not 
find  any  different  regulatory  issues 
arising  out  of  the  NYSE's  proposal. 
Thus,  the  Commission  believes  it  is 
appropriate  to  approve  the  NYSE's 
proposal  to  list  long-term  equity  options 
on  an  accelerated  basis  in  order  to 
facilitate  competition  among  the 
exchanges  for  product  services,  which. 
In  turn,  should  benefit  public  investors. 
In  addition,  the  Commission  believes  it 
is  appropriate  to  approve  the 
amendments  to  Exchange  Rule  703(b)  on 
an  accelerated  basis  in  order  to  clarify 
the  Exchange's  rules  and  to  facilitate  the 
orderly  functioning  of  the  NYSE's 
markets.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  section 
6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secunties  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission^  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1991. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-01-33).  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc  91-29164  Filed  12-4-91;  8:45  am) 
MUJNQ  COM  M>ie-01-M 


[ML  No.  IC-1M21;  811-5727] 

DR  Fund*  Inc.;  Application  . 

November  27, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ( "the  1940  Act"). 

appucant:  DR  Funds  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Section 

8(f)- 

SUMMARY  OF  APPUCAT10N:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

nuNQ  date:  The  application  was  filed 
on  September  3, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  23. 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  535  Madison  Avenue.  New 
York.  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Curtis.  Staff  Attorney,  at  (202) 
504-2406,  or  Nancy  M.  Rappa.  Branch 
Chief,  at  (202)  272-3030  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  Corporation, 
is  an  open-end  diversified  management 
investment  company.  On  May  15. 1989. 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  1940  Act  and  a  registration 
statement  pursuant  to  section  8(b)  of  the 
1940  Act  and  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  August  11, 1989, 
and  applicant  commenced  its  initial 
public  offering  on  August  18, 1989. 

2.  On  May  22. 1991,  applicant's  board 
of  directors  approved  a  Plan  of 
Liquidation  and  Dissolution  (the  "Plan") 
that  was  thereafter  approved  by 
shareholders  at  a  special  meeting  on 
July  18. 1991.  As  of  August  2. 1991, 
applicant  had  total  net  assets  of  $132,895 
comprising  13,067  shares  outstanding  at 
a  net  asset  value  of  $10.17  per  share.  On 
August  2. 1991.  pursuant  to  the  Plan, 
applicant  distributed  to  its  shareholders 
$10.17  per  share. 

3.  Applicant  has  no  remaining 
securityholders  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

4.  Liquidation  expenses,  including 
accounting,  legal,  and  printing/mailing 
expenses  totalling  approximately 
$55,980  were  borne  by  applicant,  and 
legal  expenses  totalling  approximately 
$9,000  were  borne  by  Dillon,  Read  &  Co. 

5.  Applicant  intends  to  file  articles  of 
dissolution  with  the  State  of  Maryland 
as  soon  as  practicable.'  As  of  the  filing 
date  of  the  application,  applicant 
retained  approximately  $17,300  in  cash 
to  pay  expenses  in  connection  with 
applicant's  hquidation  and  dissolution. 
This  amount  will  not  be  invested  in 
securities.  Applicant  has  no  other  assets 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no  remaining 
shareholders,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 


"  See  Long-Term  Equity  Options  Approval 
Order*,  supra  note  4. 


>*  15  U.S.C  78«(bH2)  (1982). 


■  Per  telephone  conversation  with  applicant's 
counsel  on  Tuesday.  November  S.  1991,  the  staff  of 
the  Division  of  Investment  Management  was  (old 
that  applicant  filed  articles  of  dissolution  with  the 
state  of  Maryland  on  October  23. 1991,  and  that 
applicant  was  dissolved  on  October  23, 1991. 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  Corporation, 
is  an  open-end  diversified  management 
investment  company.  On  May  15, 1989, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  1940  Act  and  a  registration 
statement  pursuant  to  section  8(b)  of  the 
1940  Act  and  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  August  11. 1989, 
and  applicant  commenced  its  initial 
public  offering  on  August  18, 1989. 

2.  On  May  22, 1991.  applicant's  board 
of  directors  approved  a  Plan  of 
Liquidation  and  Dissolution  (the  "Plan") 
that  was  thereafter  approved  by 
shareholders  at  a  special  meeting  on 
July  18, 1991.  As  of  August  2. 1991, 
apphcant  had  total  net  assets  of  $132,895 
comprising  13,067  shares  outstanding  at 
a  net  asset  value  of  $10.17  per  share.  On 
August  2, 1991,  pursuant  to  the  Plan, 
applicant  distributed  to  its  shareholders 
$10.17  per  share. 

3.  Applicant  has  no  remaining 
securityholders  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

4.  Liquidation  expenses,  including 
accounting,  legal,  and  printing/mailing 
expenses  totalling  approximately 
$55,980  were  borne  by  applicant,  and 
legal  expenses  totalling  approximately 
$9,000  were  borne  by  Dillon,  Read  &  Co. 

5.  Applicant  intends  to  file  articles  of 
dissolution  with  the  State  of  Maryland 
as  soon  as  practicable.'  As  of  the  filing 
date  of  the  application,  applicant 
retained  approximately  $17,300  in  cash 
to  pay  expenses  in  connection  with 
applicant's  liquidation  and  dissolution. 
This  amount  will  not  be  invested  in 
securities.  Applicant  has  no  other  assets 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no  remaining 
shareholders,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 


■  Per  telephone  conversation  with  applicant's 
counsel  on  Tuesday.  November  S.  1991.  the  staff  of 
the  Division  of  Investment  Management  was  told 
that  apphcant  filed  articles  of  dissolution  with  the 
state  of  Maryland  on  October  23. 1991,  and  that 
applicant  was  dissolved  on  Octol>eT  23. 1991. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  91-29114  Filed  12-4-91: 8:45  am] 

WLLNM  COOC  MIO-OI-M 

(Rel.  No.  IC-18424: 812-7771] 

RotMTt  W.  Baird  &  Co.  Incorporated; 
Temporary  Order  and  Notice  of 
Application  for  Permanent  Order 

Novemt)er  27, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Temporary  order  and  notice  of 

application  for  permanent  order  of 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Robert  W.  Baird  &  Co. 
Incorporated  ("Baird"). 
RELEVANT  ACT  SECTION:  Exemption  from 
section  9(a)  imder  section  9(c). 
SUMMARY  OF  APPUCATiON:  Applicant 
has  been  granted  a  temporary 
conditional  order  and  has  requested  a 
permanent  conditional  order  exempting 
it  from  the  provisions  of  section  9(a)  to 
relieve  it  from  any  ineligibility  resulting 
from  applicant's  employment  of  an 
individual  who  is  subject  to  a  securities- 
related  injunction. 

FIUNQ  DATE:  The  application  was  filed 
on  August  7, 1991,  and  was  amended 
October  23, 1991,  and  November  19, 
1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
A  permanent  order  granting  the 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  by  writing  to  the 
SEC's  Secretary  and  serving  applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  23, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Robert  W.  Baird  &  Co. 
Incorporated,  777  East  Wisconsin 
Avenue,  Milwaukee,  WI  53202. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elizabeth  G.  Osterman.  Staff  Attorney, 
at  (202)  504-2524,  or  Barry  D.  Miller, 
Branch  Chief,  at  (202)  272-3018  (Division 


of  Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPI^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Baird  is  a  registered  broker-dealer 
and  registered  investment  adviser.  Baird 
is  a  wholly  owned  subsidiary  of  The 
Regis  Group  Incorporated,  which  is  a 
majority-owned  subsidiary  of  The 
Northwestern  Mutual  Life  Insurance 
Company. 

2.  Baird  serves  as  the  principal 
underwriter  and  sub-adviser  for  Baird 
Capital  Development  Fund,  Inc.,  an 
open-end.  diversified  management 
investment  company  with 
approximately  $27  million  of  total  assets 
on  September  30, 1991. 

3.  Baird  serves  as  the  principal 
underwriter  and  investment  adviser  for 
Baird  Blue  Chip  Fund.  Inc.,  an  open-end, 
diversified  management  investment 
company  with  approximately  $47  million 
of  total  assets  on  September  30. 1991. 

4.  Baird  has  employed  George  J. 
Caspar,  an  individual  subject  to  a 
securities-related  injunction,  since  1975. 
Mr.  Caspar  is  currently  employed  by 
Baird  as  a  vice  president  and  research 
analyst,  with  expertise  in  the  oil  and  gas 
industry.  He  also  currently  serves,  and 
has  served  since  1981,  as  a  member  of 
Baird's  board  of  directors. 

5.  On  April  15. 1985,  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  issued  an  order 
permanently  enjoining  Mr.  Gasper  from 
certain  securities-related  violations.  The 
civil  action  was  filed  by  the  SEC 
alleging  violations  of  sections  10(b)  and 
14(e)  of  the  Securities  Exchange  Act  of 
1934,  and  rule  lOb-5  thereunder.  The 
alleged  misconduct  involved  the 
communication  of  certain  material,  non- 
public information  relating  to  the 
acquisition  of  Clark  Oil  and  Refining 
Corporation  by  a  private  investment 
organization. 

6.  As  a  result  of  the  injunction 
described  above.  Mr.  Caspar  is  subject 
to  the  provisions  of  section  9(a)(2)  of  the 
Act.  The  existence  of  the  injunction 
disables  Baird,  under  section  9(a)(3)  of 
the  Act,  from  acting  as  an  investment 
adviser  or  depositor  of  any  registered 
investment  company,  or  principal 
underwriter  for  any  registered  open-end 
investment  company,  registered  unit 
investment  trust,  or  registered  face 
amount  certificate  company,  unless  an 
exemption  is  obtained  pursuant  to 
section  9(c). 


7.  Since  the  court  order  described  in 
paragraph  5  above,  Mr.  Caspar  has  not 
been  convicted  of  any  securities-related 
felony  or  misdemeanor,  enjoined  by  any 
court,  or  sanctioned  by  the  SEC.  any 
self-regulatory  organization,  or  any  state 
securities  Commission. 

8.  Baird's  general  counsel  and 
compliance  department  have  reviewed 
Mr.  Caspar's  employment  history  and 
have  determined  that  only  one  customer 
complaint  has  been  filed  against  Mr. 
Caspar  since  the  injunction  discussed  in 
paragraph  5  above:  Mr.  Caspar  was 
named  in  an  arbitration  claim  filed 
against  Baird  in  March.  1989.  Mr.  Caspar 
was  dismissed  on  the  plaintiffs  own 
motion  prior  to  the  settlement,  and  no 
action  was  taken  against  him. 

9.  Mr.  Caspar  is  not  employed  by  any 
Baird  affiliate  other  than  Baird,  does  not 
serve  in  any  capacity  related  to 
providing  investment  advice  to,  or 
acting  as  depositor  for,  any  registered 
investment  company,  or  acting  as 
principal  underwriter  for  any  registered 
open-end  investment  company, 
registered  unit  investment  trust,  or 
registered  face  amount  certificate 
company. 

10.  By  letter  dated  October  16. 1991. 
Baird  advised  the  SEC  that  Mr  Caspar 
was  placed  on  administrative  leave, 
effective  Immediately,  pending  ^ 
disposition  of  the  rehef  requested.  If 
temporary  relief  is  granted.  Baird  will 
permit  Mr.  Caspar  to  return  to  work 
pending  the  disposition  of  the  request 
for  permanent  relief. 

11.  Although  Baird  knew  of  the 
existence  of  Mr.  Caspar's  injunction 
when  it  arose,  Baird  claims  not  to  have 
become  aware  of  its  significance  under 
section  9(a)  until  the  publication  of 
Investment  Company  Act  Release  No. 
18055  (Mar.  20, 1991). 

12.  Baird  has  instructed  each  of  Baird 
Blue  Chip  Fund.  Inc.  and  Baird  Capital 
Development  Fund.  Inc.  to  pay  the 
investment  advisory  and  sub-advisory 
fees  due  Baird  into  escrow  accounts 
established  with  each  fund  and  First 
Wisconsin  Trust  Company.  Baird  also 
has  deposited  into  such  escrow  accounts 
the  investment  advisory  and  sub- 
advisory  fees  paid  to  it  since  July  1, 
1990. 

13.  Baird  has  had  procedures  in  place 
for  many  years  to  screen  for  and  detect 
the  existence  of  certain  statutory 
violations.  Since  the  publication  of 
Investment  Company  Act  Release  No. 
18055  (Mar.  20. 1991).  these  procedures 
have  been  enhanced  and  include,  among 
other  things,  notification  of  Baird's 
Comphance  Department  whenever  a 
statutory  disquahfication  is  disclosed  in 
an  employment  application  for  a 
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prospective  employee.  Baird  also  has 
filed  an  application  (Investment 
Company  File  No.  812-7809)  with 
respect  to  one  other  employee  subject  to 
the  ineligibility  provisions  of  section 
9(a),  pursuant  to  which  application  a 
temporary,  conditional  order  has  been 
issued  (Investment  Company  Act 
Release  No.  18396). 

14.  Baird  has  filed  a  certificate  of  its 
general  counsel  with  the  Commission 
stating  that:  (a)  He  has  reviewed  the 
compliance  procedures  described  in  the 
application,  (b)  after  due  inquiry  he 
reasonably  believes  that  those 
procedures  have  been  fully 
implemented,  and  (c)  that  those 
procedures  are  reasonable  and 
appropriate  to  prevent  persons  subject 
to  a  statutory  disqualification  from 
becoming  or  remaining  affiliated  with 
Baird  without  proper  resolution  of  the 
issues  raised  under  section  9  of  the  Act 

Applicant's  Legal  Analysis 

1.  Section  9(a)  prohibits,  among  other 
things,  "any  person  who  *  *  *  is 
permanently  or  temporarily  enjoined  by 
order,  judgement  or  decree  of  any  court 
•  *  *  from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  *  •  * 
with  the  purchase  or  sale  of  any 
security"  from  serving  or  acting  in  the 
capacity  of  "employee,  officer,  director, 
member  of  an  advisory  board. 
investment  adviser,  or  depositor  of  any 
registered  investment  company  or 
principal  underwriter  for  any  registered 
open-end  company,  registered  unit 
investment  trust  or  registered  face 
amount  certificate  company."  A 
company  with  an  employee  or  other 
"affihated  person"  ineligible  to  serve  in 
any  of  these  capacities  under  section 
9(a)(2]  is  similarly  disqualified  pursuant 
to  section  9(a)(3)  from  serving  in  any 
such  capacity,  unless  it  obtains  an 
exemption  under  section  9(c). 

2.  Baird  asserts  that  the  strict 
application  of  the  prohibitions  of  section 
9(a)  to  Baird  is  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Baird  and  Mr.  Caspar  has 
been  such  as  to  make  it  not  against  the 
public  interest  or  the  protection  of 
investors  to  grant  the  requested  relief. 
The  requested  relief  is  appropriate 
because  Mr.  Caspar  does  not  serve  in 
any  capacity  related  to  providing 
investment  advice  to  or  acting  as 
depositor  for,  any  registered  investment 
company  or  acting  as  principal 
underwriter  for  any  registered  open-end 
investment  company,  registered  unit 
investment  trust,  or  registered  face 
amount  certificate  company.  Further, 
K4r.  Caspar  has  not  been  subject  to  any 
injunction  or  other  criminal  or 
disciplinary  action  since  the  entry  of  the 


permanent  injunction,  nor,  to  the  best  of 
Baird's  knowledge,  have  any  complaints 
been  filed  against  Mr.  Caspar  with  the 
SEC,  any  self-regulatory  organization,  or 
any  state  securities  commission  since 
that  time.  In  addition,  Baird  is  aware  of 
only  one  customer  complaint  as 
described  in  this  notice,  filed  with 
respect  to  Mr.  Caspar. 

Conditkms  to  the  Relief 

1.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Caspar  will  not  serve  in  any  capacity 
directly  related  to  providing  investment 
advice  to,  or  acting  as  depositor  for.  any 
registered  investment  company  or  acting 
as  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust  or  registered  face 
amount  certificate  company  without 
making  further  application  to  the  SEC, 

2.  As  a  condition  to  the  temporary 
relief,  Baird  will  continue  to  escrow  all 
investment  advisory  fees  and  sub- 
advisory  fees  payable  to  it  from  Baird 
Blue  Chip  Fund,  Inc.  and  Baird  Capital 
Development  Fund,  Inc.  as  described  in 
the  application  until  the  granting  of  a 
permanent  order. 

3.  As  a  condition  to  the  permanent 
relief,  Baird  will  take  the  necessary 
steps  to  confirm  that  no  other  employee 
is  subject  to  a  statutory  disqualification. 

4.  As  a  condition  to  the  permanent 
relief,  Baird's  general  counsel  has 
attested  that  he  has  reviewed  Baird's 
compliance  procedures  designed  to 
screen  for  and  detect  statutory 
disquaUfications,  reasonably  believes 
such  compliance  procedures  have  been 
fully  implemented,  and  that  such 
procedures  are  reasonable  and 
appropriate  to  prevent  persons  subject 
to  a  statutory  disqualification  from 
becoming  affiliated  with  Baird  in  the 
future. 

5.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Baird's 
legal  department  shall  develop,  and 
Baird  shall  adopt,  written  procedures 
designed  to  ensure  that  Mr.  Caspar  does 
not  and  will  not  serve  in  any  capacity 
directly  related  to  providing  investment 
advice  to,  or  acting  as  depositor  for,  any 
registered  investment  company,  or 
acting  as  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust  or  registered  face 
amount  certificate  company.  Such 
procedures  shall  include,  but  shall  not 
be  limited  to,  the  following: 

i.  Baird  shall  notify  in  writing  all 
portfolio  managers  ("Portfolio 
Managers"),  members  of  the  Caspar 
Croup,'  and  all  senior  personnel  of 


Baird  and  any  investment  companies  for 
which  Baird  acts  as  investment  adviser 
or  subadviser  (the  "Advised 
Companies"),  immediately  upon  the 
granting  of  any  order  issued  pursuant  to 
the  application,  with  respect  to  the 
responsibilities  of  and  restrictions  on 
the  Caspar  Croup.  Baird  shall  notify  in 
writing  all  new  Portfolio  Managers, 
members  of  the  Caspar  Croup,  and 
senior  personnel  of  Baird  and  the 
Advised  Companies  upon  their 
employment  by  Baird  or  the  Advised 
Companies  with  respect  to  the 
responsibilities  of  the  restrictions  on  the 
Caspar  Croup.  Receipt  of  notification 
will  be  acknowledged  in  writing  by  each 
recipient  and  returned  to  Baird. 

ii.  Baird  will  obtain,  on  an  annual 
basis,  written  certification  from  each 
Portfolio  Manager  that  such  Portfolio 
Manager  has  not  discussed  investments 
and  the  oil  and  gas  industry  in 
particular,  or  economic  conditions  in 
general,  with  any  member  of  the  Caspar 
Croup.  Baird  will  also  obtain,  on  an 
annual  basis,  written  certification  from 
each  member  of  the  Caspar  Group  that 
such  member  has  not  discussed 
investments  and  the  oil  and  gas  industry 
in  particular,  or  economic  conditions  in 
general,  with  any  Portfolio  Manager. 

6.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Caspar  will  not  attend  meetings  of 
Baird's  board  of  directors  were  the 
operations  of  any  investment  company 
for  which  Baird  acts  as  investment 
adviser  or  sub-adviser,  including  Baird 
Blue  Chip  Fund.  Inc.  and  Baird  Capital 
Development  Fund.  Inc.,  are  on  the 
agenda. 

7.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Caspar  shall  be  excused  from  all 
meetings  of  Baird's  board  of  directors 
where  the  operations  of  any  investment 
company  for  which  Baird  acts  as 
investment  adviser  or  sub-adviser, 
including  Baird  Blue  Chip  Fund.  Inc.  and 
Baird  Capital  Development  Fund.  Inc., 
are  proposed  to  be  discussed  prior  to 
any  such  discussion. 

8.  As  a  condition  to  both  the 
temporary  and  permanent  relief.  Baird's 
general  counsel  or  chief  executive 
officer  will  certify  on  an  annual  basis 
that  Baird  and  Mr.  Casper  have 


'  Tlie  Caspar  Croup  refers  to  Mr.  Gaipar  and 
Baird  employees  working  under  the  supervision  of 


Mr.  Caspar.  By  letter  dated  September  19, 1991, 
Baird's  general  counsel  advised  the  staff  that  Mr. 
Caspar's  responsibilities  include  the  publication  of 
a  newsletter  reporting  on  the  oil  and  gas  industry 
and  that  Mr.  Caspar  supervises  a  team  of  research 
analysis  in  the  preparation  of  that  newsletter. 
Baird's  general  counsel  also  advised  the  staff  that 
Mr.  Caspar  has  no  supervisory  or  management 
responsibilities  other  than  with  respect  to  the 
research  analysts  under  his  supervision  in 
connection  with  the  publication  of  the  newsletter. 
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Baird  and  any  investment  companies  for 
which  Baird  acts  as  investment  adviser 
or  subadviser  (the  "Advised 
Companies"),  immediately  upon  the 
granting  of  any  order  issued  pursuant  to 
the  application,  with  respect  to  the 
responsibilities  of  and  restrictions  on 
the  Caspar  Croup.  Baird  shall  notify  in 
writing  all  new  Portfolio  Managers, 
members  of  the  Caspar  Croup,  and 
senior  personnel  of  Baird  and  the 
Advised  Companies  upon  their 
employment  by  Baird  or  the  Advised 
Companies  with  respect  to  the 
responsibilities  of  the  restrictions  on  the 
Caspar  Croup.  Receipt  of  notification 
will  be  acknowledged  in  writing  by  each 
recipient  and  returned  to  Baird. 

ii.  Baird  will  obtain,  on  an  annual 
basis,  written  certification  from  each 
Portfolio  Manager  that  such  Portfolio 
Manager  has  not  discussed  investments 
and  the  oil  and  gas  industry  in 
particular,  or  economic  conditions  in 
general,  with  any  member  of  the  Caspar 
Croup.  Baird  will  also  obtain,  on  an 
annual  basis,  written  certification  from 
each  member  of  the  Caspar  Croup  that 
such  member  has  not  discussed 
investments  and  the  oil  and  gas  industry 
in  particular,  or  economic  conditions  in 
general,  with  any  Portfolio  Manager. 

6.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Caspar  will  not  attend  meetings  of 
Baird's  board  of  directors  were  the 
operations  of  any  investment  company 
for  which  Baird  acts  as  investment 
adviser  or  sub-adviser,  including  Baird 
Blue  Chip  Fund.  Inc.  and  Baird  Capital 
Development  Fund.  Inc.,  are  on  the 
agenda. 

7.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Mr. 
Caspar  shall  be  excused  from  all 
meetings  of  Baird's  board  of  directors 
where  the  operations  of  any  investment 
company  for  which  Baird  acts  as 
investment  adviser  or  sub-adviser, 
including  Baird  Blue  Chip  Fund,  Inc.  and 
Baird  Capital  Development  Fund,  Inc., 
are  proposed  to  be  discussed  prior  to 
any  such  discussion. 

8.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  Baird's 
general  counsel  or  chief  executive 
officer  will  certify  on  an  annual  basis 
that  Baird  and  Mr.  Casper  have 


Mr.  Caspar.  By  letter  dated  September  19, 1991. 
Baird's  general  counsel  advised  the  staff  that  Mr. 
Caspar's  responsibilities  include  the  publication  of 
a  newsletter  reporting  on  the  oil  and  gas  industry 
and  that  Mr.  Caspar  supervises  a  team  of  research 
analysis  in  the  preparation  of  that  newsletter. 
Baird's  general  counsel  also  advised  the  staff  that 
Mr.  Caspar  has  no  supervisory  or  ntanagemenl 
responsibiUties  other  than  with  respect  to  the 
research  analysts  under  his  supervision  in 
connection  with  the  publication  of  the  newsletter. 


complied  with  (i)  the  procedures 
referred  to  above,  and  (ii)  the  conditions 
set  forth  above. 

9.  As  a  condition  to  both  the 
temporary  and  permanent  relief,  the 
certificates,  acknowledgements  of 
notification,  and  procedures  referred  to 
in  these  conditions  shall  be  maintained 
as  part  of  the  records  of  Baird  and  shall 
be  available  for  inspection  by  the 
Commission  staff  at  any  reasonable 
time. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds,  under  section  9(c)  of 
the  Act,  that  Baird's  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  a  temporary  exemption  to  allow 
Mr.  Caspar  to  continue  to  perform  his 
duties  for  Baird  pending  final  disposition 
of  the  requested  relief.  Accordingly, 
1     //  is  ordered,  under  section  9(c)  of  the 
Act.  that,  with  respect  to  the 
employment  of  Mr.  Caspar  by  Baird  and 
Mr.  Caspar's  position  as  a  member  of 
Baird's  board  of  directors.  Baird  is 
hereby  temporarily  exempted  from  the 
provisions  of  section  9(a)  of  the  Act  for 
the  shorter  of  90  days  or  until  final 
action  is  taken  on  the  application  for  an 
order  for  a  permanent  exemption  from 
the  provisions  of  section  9(a). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-29113  Filed  12-*-«l:  8:45  am] 

BtlXma  CODE  M10-01-U 


DEPARTMENT  OF  STATE 

[Public  Notice  1529] 

Advisory  Committee  on  International 
Law;  Re-establishni>ent 

The  Department  of  State  is  re- 
establishing the  Advisory  Committee  on 
International  Law  to  obtain  the  views 
and  advice  of  outstanding  members  of 
this  country's  legal  profession  on 
significant  issues  of  international  law. 

The  committee  will  consist  of  former 
Legal  Advisers  of  the  Department  of 
State  and  not  more  than  twenty 
individuals  appointed  by  the  Legal 
Adviser  of  the  Department  of  State.  The 
committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act 


For  further  information,  contact:  Bruce 
C.  Rashkow,  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (202)  647-6771. 
Edwin  0.  Williamson, 
The  Legal  A  dviser 

[FR  Doc.  91-29175  Filed  12-4-91;  8:45  am] 
BIUJNQ  COOf  4710-OS-M 


Office  of  the  Secretary 
[Public  Nottc*  t530] 

Determination  Under  Section  620(f)  of 
the  Foreign  Assistance  Act  of  1961,  As 
Amended 

Pursuant  to  section  620(f)(2)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2370(f)(2),  and 
section  l-201(a)(12)  of  Executive  Order 
No.  12163,  as  amended,  I  hereby 
determine  that  the  removal  of  Romania 
from  the  application  of  section  620(f)  of 
the  Foreign  Assistance  Act  is  important 
to  the  national  interest  of  the  United 
States.  I  therefore  direct  that  Romania 
be  henceforth  removed,  for  an  indefinite 
period,  from  the  application  of  section 
620(f)  of  the  Foreign  Assistance  Act,  as 
amended. 

This  determination  shall  be  reported 
to  the  Congress  immediately  and 
published  in  the  Federal  Register. 

Dated:  August  15, 1991. 
Latvrence  S.  Eagleburger, 
Acting  Secretary. 
[FR  Doc.  91-29176  Filed  12-4-91;  8:45  am] 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Inclusion  of  Curwensville  Storage 
Reallocation  Project  and  Corps 
Lackawanna  River  Flood  Protection 
Projects  in  the  SRBC  Comprehensive 
Plan 

AQENCV:  Susquehanna  River  Basin 
Commission  (SRBC). 
action:  Notice  of  public  hearing  on 
proposed  inclusion  of  Curwensville 
Storage  Reallocation  Project  and  Corps 
Lackawanna  River  Flood  Protection 
Projects  in  SRBC  Comprehensive  Plan. 

DATES:  The  public  hearings  will  be  held 
consecutively  on  January  23. 1992 
beginning  at  10:30  a.m.  All  comments  on 
the  Lackawanna  River  Flood  Protection 
Projects  will  be  due  on  the  day  of  the 
hearing.  A  post-hearing  comment  period 
of  30  days  will  be  provided  for  the 
Curwensville  Project. 
AOORCStCS:  The  hearings  will  be  held  in 
the  third  floor  conference  room  of  the 
Robert  J.  Bielo  building  at  1721  N.  Front 


St.,  Harrisburg,  PA.  17102-2391.  Written 
comments  should  be  submitted  to 
Richard  A.  Cairo,  Secretary  to  the 
Commission/Acting  Executive  Director, 
at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Cairo.  Secretary  to  the 
Commission/Acting  Executive  Director, 
at  (717)  238-0423.  On  the  Lackawanna 
Projects,  the  Corps  of  Engineers  contact 
is  Steven  Stegner.  Baltimore  District, 
Planning  Division,  (301)  962-4959. 

SUPPLEMENTARY  information:  The    I 

Susquehanna  River  Basin  Commission 
will  hold  two  public  hearings  to  receive 
comments  from  citizens,  government 
agencies  and  others  on  the  addition  of  a 
proposed  Curwensville  Storage 
Reallocation  Project  and  the  proposed 
U.S.  Army  Corps  of  Engineers 
Lackawanna  River  Flood  Control       | 
Project. 

The  Curwensville  Storage  Project  has 
been  the  subject  of  a  Corps  Reallocation 
Feasibility  Study.  That  study,  which  has 
been  completed  in  draft  form  and  is  now 
being  finalized,  recognizes  the  feasibility 
of  reallocating  5.360  acre  feet  of  water  in 
the  existing  conservation  pool  for 
storage  and  release  during  low  fiow 
events.  The  study  is  expected  to  be 
available  to  the  public  sometime  in 
December  1991.  The  SRBC  had  agreed  to 
act  as  the  non-Federal  sponsor  of  the 
study  to  explore  the  possibilities  for 
storage  and  release  of  water  by  certain 
consumptive  users  in  compliance  with 
Commission  Regulation  803.61  on 
consumptive  use.  i 

The  hearing  on  the  Curwensville 
Project  is  being  held  pursuant  to 
sections  4.4  and  12.1(2)  of  the 
Susquehanna  River  Basin  Compact, 
Public  Law  91-575.  Section  4.4  states 
that  prior  to  entering  upon  the  execution 
of  any  project  for  storage  and  release  of 
water,  the  Commission  shall  review  and 
consider  all  pertinent  existing  rights, 
plans  and  programs  of  the  signatory 
parties,  their  political  subdivisions, 
private  parties  and  water  users  and  hold 
a  public  hearing  on  each  such  proposed 
project.  Section  12.1(2)  states  that  no 
expenditure  or  commitment  shall  be 
made  for  or  on  account  of  the 
construction,  acquisition  or  operation  of 
any  Federal  project  or  facility  ejecting 
the  water  resources  of  the  basin  unless 
it  shall  have  first  been  included  by  the 
Commission  in  the  Comprehensive  Plan. 

The  Corps  Lackawanna  River  Flood 
Protection  Projects  would  be  located  in 
Olyphant  and  Scranton,  PA.  Both  of 
these  areas  experienced  major  flooding 
in  1942. 1955  and.  most  recently,  in  1985 
during  Hurricane  Cloria.  These  projects 
must  be  included  in  the  SRBC 
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Comprehensive  Plan  pursuant  to  section 
12.1(2)  as  cited  above. 

The  projects  themselves  will  consist 
of  the  following  components:  5.750  feet 
of  earth  levee  in  Scranton  and  3.770  feet 
in  Olyphant;  1.660  feet  of  floodwall  in 
Scranton  and  1,410  feet  in  Olyphant.  In 
addition  to  these  major  features,  four 
closure  structures,  24  internal  drainage 
structures,  one  bridge  removal  and 
associated  relocation  and  modifications 
are  proposed.  The  recommended  plans 
offer  100-year  flood  protection  and  are 
expected  to  prevent  about  84%  of  the 
potential  average  annual  flood  damages 
In  the  Park  Place  area  of  Scranton  and 
88%  in  Olyphant.  The  estimated  costs  at 
the  time  of  construction  for  the  proposed 
projects  are  $18,970,000  at  Scranton  and 
$13,890,000  at  Olyphant  The  Corps  of 
Engineers  has  estimated  the  benefit-to- 
cost  ratios  at  1.2  for  Scranton  and  1.05 
for  Olyphant. 

The  Corps  has  pubhshed  a  Draft 
Integrated  Feasibility  Report  and 
Environmental  Impact  Statement  which 
is  available  for  review  at  the 
Commission's  office.  Further 
information  may  be  obtained  by 
contacting  the  Corps  at  the  above 
referenced  number. 

The  hearing  will  be  informal  in  natiu%. 
Interested  parties  are  invited  to  attend 
the  hearing  and  to  participate  by  making 
oral  or  written  statements  presenting 
their  data,  views,  and  comments.  Those 
wishing  to  personally  appear  to  present 
their  views  are  urged  to  notify  the 
Commission  in  advance  that  they  desire 
to  do  so.  However,  any  person  who 
wishes  to  be  heard  will  be  given  the 
opportunity  to  be  heard  whether  or  not 
they  have  given  such  notice. 

Authority:  Susquehanna  River  Batin 
Compact  84  Stat  1509  et  seq. 

Dated:  November  26, 1991. 
Riohaid  A.  Cairo, 
Acting  Executive  Director. 
(FR  Doc.  91-29106  Filed  12-4-«l;  8:45  am] 
MUJtMCOOE  7D40-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
ICG08  90-24] 

Houston/Galveston  Navigation  Safety 
Advlaory  Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  the  twenty-eighth 
meeting  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
The  meeting  will  be  held  on  Thursday. 
January  30, 1992,  in  the  conference  room 


of  the  Houston  Pilots  Office.  8150  South 
Loop  East,  Houston,  Texas.  The  meeting 
is  scheduled  to  begin  at  approximately  9 
a.m.  and  end  at  approximately  1  p.m. 
The  agenda  for  the  meeting  consists  of 
the  foUowing  items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the 
Offshore  and  Inshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3.  Discussion  of  previous  recommendations 
made  by  the  Committee. 

4.  Presentation  of  any  additional  new  items 
for  consideration  of  the  Committee. 

5.  Adjournment, 

The  purpose  of  this  Advisory  Committee  is 
to  provide  recommendations  and  guidance  to 
the  Commander,  Eighth  Coast  Guard  District 
on  navigation  safety  matters  affecting  the 
Houston/Galveston  area. 

The  meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be  obtained 
from  Commander  E.  N.  Funk.  USCG. 
Executive  Secretary,  Houston/Galveston 
Navigation  Safety  Advisory  Committee,  c/o 
Commander,  Eighth  Coast  Guard  District 
(oan),  room  1209,  Hale  Boggs  Federal 
Building.  501  Magazine  Street,  New  Orleans, 
LA  70130-3396,  telephone  number  (504)  58fr- 
4686. 

Dated:  November  26, 1991. 
I.M.  Uy. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District 
[FR  Doc.  91-29140  Filed  12-4-91;  a-45  am) 

BIUJNQ  COOC  4«10-14-M 


(CQ08  90-26] 

Houston/Qalveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  wiU  be  held  on 
Thursday,  January  9. 1992.  at  the  Port  of 
Houston  Authority.  Executive  Office 
Building.  Ill  East  Loop  North,  Houston. 
Texas.  The  meeting  is  scheduled  to 
begin  at  9  a.m.  and  end  at  10:30  a.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendations 
made  by  the  full  Advisory  Committee  and  the 
Offshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  by  the  Subcommittee. 

4.  Adjotuiunent. 


The  meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be 
obtained  from  Commander  E.N.  Funk. 
USCG.  Executive  Secretary.  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  room  1209. 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans.  LA 
70130-3396.  telephone  number  (504)  589- 
4686. 

Dated:  November  26. 1991. 
|.M.Loy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander 
Eighth  Coast  Guard  District 
[FR  Doc.  91-29141  Filed  12-4-«;  8:45  am) 

BIUJNQ  CODE  4t1«-14-«l 


ICG08  90-25] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Inshore 
Waterway  Management  Sut)Commlttee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday. 
January  9, 1992,  at  the  Port  of  Houston 
Authority,  Executive  Office  Building.  Ill 
East  Loop  North.  Houston,  Texas.  The 
meeting  is  scheduled  to  begin  at  10:30 
a.m.  and  end  at  12  Noon.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendations 
made  by  the  hill  Advisory  Committee  and  the 
Inshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  of  the  Subcommittee. 

4.  Adjournment. 

The  meeting  is  open  to  the  public  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be 
obtained  from  Commander  E.  N.  Funk, 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  room  1209, 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
4688. 
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The  meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be 
obtained  from  Commander  E.N.  Funk, 
usee,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  room  1209, 
Hale  Boggs  Federal  Building.  501 
Magazine  Street.  New  Orleans,  LA 
70130-3396,  telephone  number  (504]  589- 
4686. 

Dated:  November  28, 1991. 
|.M.Loy, 

Rear  Admiral.  U.S.  Coast  Guard  Commander 
EighUi  Coast  Guard  District 
[FR  Doc  91-29141  Tiled  12-4-91;  8:45  am] 

MLJJNQ  COOC  4tW-1«-H 


[CG08  90-25] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  insiH>re 
Waterway  Management  Suticommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
January  9, 1992,  at  the  Port  of  Houston 
Authority.  Executive  Office  Building.  Ill 
East  Loop  North,  Houston,  Texas.  The 
meeting  is  scheduled  to  begin  at  10:30 
a.m.  and  end  at  12  Noon.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendations 
made  by  the  full  Advisory  Committee  and  the 
Inshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  Hems 
for  consideration  of  the  Subcommittee. 

4.  Adjournment 

The  meeting  is  open  to  the  public  Memlwrs 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be 
obtained  from  Commander  E.  N.  Funk, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander.  Eighth 
Coast  Guard  District  (oan),  room  1209, 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
4686. 


Dated:  November  28, 1991. 
IM.  Loy. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc  91-29142  Filed  12-4-81;  8:45  am] 

WLUtM  COOC  4t10-14-4l 


National  Highway  Traffic  Safety 
Admimstration 

[Docket  No.  «1-63-IP-NO.  U 

Blue  Bird  Body  Co.;  Receipt  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

Blue  Bird  Company  (Blue  Bird)  of  Fort 
Valley,  Georgia  has  determined  that 
some  of  its  buses  fail  to  comply  with  49 
CFR  571.106,  "Brake  Hoses."  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573.  Blue  Bird  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on  the 
basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Blue  Bird  determined,  based  on 
information  provided  by  the 
Weatherhead  Division  of  Dana 
Corporation,  that  certain  air  brake  hoses 
installed  in  a     "oximately  11.150  buses 
do  not  comply  with  the  adhesion 
requirements  of  S7.3.7  of  Federal  Motor 
Vehicle  Safety  Standard  No.  106,  "Brake 
Hoses."  Section  S7.3.7  requires  that 
except  for  hose  reinforced  by  wire,  an 
air  brake  hose  shall  withstand  a  tensile 
force  of  eight  pounds  per  inch  of  length 
before  separation  of  adjacent  layers. 

Blue  Bird  supports  its  petition  with  the 
following: 

1.  Blue  Bird  Body  Company  is  not 
aware  of  any  accidents,  complaints  or 
warranty  issues  related  to  the  use  of 
these  suspect  hoses. 

2.  Its  application  of  the  suspect  hoses 
is  in  non-vacuum  applications  and  the 
arguments  set  forth  by  Weatherhead, 
Navistar,  Mack  and  White  GMC  Volvo 
are  applicable  to  its  products. 

3.  It  is  Blue  Bird's  belief  that  the 
installation  of  the  suspect  Weatherhead 
hoses  on  its  buses  is  consistent  with 
industry  standards  and  installations 
covered  in  the  petitions  filed  by  the 
previously  mentioned  component  and 
truck  manufacturers.  Therefore.  Blue 
Bird  Body  Company  should  be  granted 
the  other  petitioners. 


Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  on  the  petition  of  Blue  Bird, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW., 
Washington,  DC.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  6, 
1992. 

(15  U.S.C.  1417;  delejjatioB  of  authority  at  48 
CFR  1.50  and  49  CFR  501.8). 

Issued  on  December  2, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  91-29204  Filed  12-4-81;  8:45  am] 

BILUNO  COOC  4«H>-S»-«i 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
Recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  abut  the 
items  on  the  list  should  be  directed  to 
VAs  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
6. 1992. 

Dated:  November  27. 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Extension  ' 

1.  Veterans  Application  for  Assistance 
in  Acquiring  Special  Housing 
Adaptations.  VA  Form  2&-4555d. 

2.  The  form  is  completed  by  certain 
disabled  veterans  in  applying  for 
benefits  for  acquiring  adaptations/ 
alterations  to  veterans'  homes. 

3.  Individuals  or  households. 

4.  25  hours.  I 

5.  20  minutes.  ! 

6.  On  occasion.  ' 

7.  75  respondents. 

[FR  Doc  91-29123  Filed  12-4-81;  8:45  am| 
BHxmo  COM  tsso-oi^ii 


Special  Medical  Advisory  Group 
(SMAG);  Charter  Renewal 

"Hiis  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6. 1972.  that  the 
Department  of  Veterans  Affairs  Special 
Medical  Advisory  Group  (SMAG)  has 
been  renewed  for  a  two  year  period 
beginning  November  21. 1991,  through 
November  21. 1993. 

Dated:  November  25. 1991. 

By  direction  of  the  Secretary. 
Diane  H.  Liandis, 
Committee  Management  Officer. 
[FR  Doc.  91-29125  Filed  12-4-91;  &-45  ami 
WLUNG  CODE  S32041-M 
_ } 

Privacy  Act  of  1974;  Report  of 
Matching  Program 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice  of  matching  program. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs 
(VA)  intends  to  conduct  a  recurring 
computer  matching  program  matching 
Internal  Revenue  Service  (IRS)  income 
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tax  records  with  VA  pension  and 
parents'  dependency  and  indemnity 
compensation  records. 

The  goal  of  this  match  is  to  compare 
income  reported  by  beneficiaries  to  VA 
with  income  tax  records  maintained  by 
IRS.  For  the  information  of  all 
concerned,  a  summary  report  of  the  VA 
matching  program,  describing  the 
computer  match  follows.  In  accordance 
with  5  U.S.C.  subsection  552a(o)(2), 
copies  of  the  matching  agreement  are 
being  sent  to  both  Houses  of  Congress. 

This  match  is  expected  to  commence 
on  January  2, 1992,  or  30  days  after  the 
agreement  by  the  parties  is  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget  whichever  is  later. 

The  match  with  IRS  is  estimated  to 
start  January  2, 1992.  and  will  end  June 
30, 1992,  for  tax  year  1990  information. 
This  agreement  may  not  be  extended.  A 
new  matching  agreement  will  be 
required  for  each  year.  The  match  will 
not  continue  past  the  date  the  legislative 
authority  to  obtain  this  information 
expires. 

ADDRESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director,  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT! 
David  Spivey  (213B).  (202)  233-3504. 
SUPPLEMENTARY  INFORMATION:  Further 
information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 


provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Approved:  November  8, 1991. 
Edwaid  ].  Denvinskl. 
Secretary. 

Report  of  Matching  Program: 

Department  of  Veterans  Affairs  Pension 
and  Dependency  and  Indemnity 
Compensation  Records  with  Income  Tax 
Records  maintained  by  the  Internal 
Revenue  Service. 

a.  Authority:  Title  38  United  States 
Code,  section  3006  and  Public  Law  101- 
508. 

b.  Program  Description: 

(1)  Purpose:  (a)  The  Department  of 
Veterans  Affairs  (VA)  plans  to  match 
records  of  veterans,  dependents  of 
veterans,  surviving  spouses,  dependents 
of  surviving  spouses  who  receive 
pension  and  parents  and  their  spouses 
who  receive  Dependency  and  Indemnity 
Compensation  (DIG)  with  income  tax 
records  maintained  by  the  Internal 
Revenue  Service  (IRS). 

(b)  Current  information  about  a  VA 
beneficiary's  receipt  of  income  is 
obtained  from  reporting  by  the 
beneficiary.  The  proposed  matching 
program  will  enable  VA  to  ensure 
accurate  reporting  of  income. 

(2)  Procedures:  VA  will  prepare  an 
extra-it  file  of  beneficiaries  receiving 
incoma  dependent  benefits.  The  VA 
extrai:t  file  will  be  matched  against  IRS 
income  tax  records.  If  a  VA  record  and 
an  IRS  record  match  on  Social  Security 
number  and  name,  VA  will  refer  the 
cases  to  field  stations  for  development 
to  assure  the  vahdity  of  the  matched 


cases,  to  verify  the  reported  income 
amount  with  the  payer  of  the  income,  to 
contact  the  beneficiary  identified  by  the 
match,  to  inform  the  individual  of  the 
income  identified  by  the  match  and  to 
make  any  required  award  adjustment. 
Before  any  adverse  action  is  taken,  the 
individual  identified  by  the  match  will 
be  given  the  opportunity  to  contest  the 
findings.  Where  there  are  reasonable 
grounds  to  believe  that  there  has  been  a 
violation  of  criminal  laws,  the  matter 
will  be  investigated  and  referred  for 
prosecutive  consideration  in  accordance 
with  existing  VA  policies. 

(a)  Records  to  be  Matched:  The  VA 
records  involved  in  the  match  are 
pension  and  parents'  dependency  and 
indemnity  compensation  records 
maintained  in  the  "VA  Compensation. 
Pension.  Education  and  Rehabilitation 
Records — VA  (58  21/22)"  contained  in 
the  Privacy  Act  issuances.  1989 
compilation,  Volume  II,  Pages  918-922  as 
amended  at  Federal  Register  56  FR 
16354.  The  IRS  records  are  from  the 
Wage  and  Information  Returns  (IRP) 
Master  File.  Privacy  Act  System  Treas/ 
IRS  22.061. 

(b)  Period  of  Match:  The  initial  data 
exchange  is  expected  to  begin  about 
January  2. 1992.  The  match  with  IRS  will 
end  June  30, 1992.  for  tax  year  1990 
information.  The  match  may  not  be 
extended.  The  new  matching  agreement 
will  be  required  for  each  year.  The 
match  will  not  continue  past  the  date 
the  legislative  authority  to  obtain  this 
information  expires. 


[FR  Doc.  91-29124  Filed  12-4-91:  8:45  amj 
BHJJNQ  CODE  •320-01-H 


UMI 


rhursday.  December  5.  1991  /  Notices 


ises  of  Congress 
nagement  and 

r  8. 1991. 


g  Program: 

ans  Affairs  Pension 
i  Indemnity 
•ds  with  Income  Tax 
by  the  Internal 

38  United  States 
nd  Public  Law  101- 

otion: 

e  Department  of 
\]  plans  to  match 
dependents  of 
ipouses,  dependents 

who  receive 

and  their  spouses 
ency  and  Indemnity 

wiUi  income  tax 
by  the  Internal 
S). 
ation  about  a  VA 

of  income  is 
ting  by  the 
posed  matching 

VA  to  ensure 
f  income. 
V  will  prepare  an 
ciaries  receiving 
enefits.  The  VA 
latched  against  IRS 
If  a  VA  record  and 
1  on  Social  Security 
/A  will  refer  the 
18  for  development 
y  of  the  matched 


cases,  to  verify  the  reported  income 
amount  with  the  payer  of  the  income,  to 
contact  the  beneficiary  identified  by  the 
match,  to  inform  the  individual  of  the 
income  identified  by  the  match  and  to 
make  any  required  award  adjustment. 
Before  any  adverse  action  is  taken,  the 
individual  identified  by  the  match  will 
be  given  the  opportunity  to  contest  the 
findings.  Where  there  are  reasonable 
grounds  to  believe  that  there  has  been  a 
violation  of  criminal  laws,  the  matter 
will  be  investigated  and  referred  for 
prosecutive  consideration  in  accordance 
with  existing  VA  policies. 

(a)  Records  to  be  Matched:  The  VA 
records  involved  in  the  match  are 
pension  and  parents'  dependency  and 
indemnity  compensation  records 
maintained  in  the  "VA  Compensation, 
Pension,  Education  and  Rehabilitation 
Records — VA  (58  21/22)"  contained  in 
the  Privacy  Act  issuances,  1989 
compilation.  Volume  II,  Pages  918-922  as 
amended  at  Federal  Register  56  FR 
16354.  The  IRS  records  are  from  the 
Wage  and  Information  Returns  (IRP) 
Master  File,  Privacy  Act  System  Trees/ 
IRS  22.061. 

(b)  Period  of  Match:  The  initial  data 
exchange  is  expected  to  begin  about 
January  2, 1992.  The  match  with  IRS  will 
end  June  30, 1992,  for  tax  year  1990 
information.  The  match  may  not  be 
extended.  The  new  matching  agreement 
will  be  required  for  each  year.  The 
match  will  not  continue  past  the  date 
the  legislative  authority  to  obtain  this 
information  expires. 


[FR  Doc.  91-29124  Filed  12-4-91;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3) 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.C.S.C.  Meeting  Notice  No.  3-92 
Notice  of  Meetings 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date.  Time,  and  Subject  Matter 

Wed.,  Dec.  18, 1991  at  10:30  a.m.— 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claim.s  Settlement  Commission,  601  D 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street,  NW.,  Room  10000, 
Washington,  DC  20579.  Telephone:  (202) 
20ft-7727. 

Dated  at  Washington,  D.C.  on  December  2, 
1991. 

Judith  H.  Lock. 
Administrative  Officer. 
(FR  Doc.  91-29271  Filed  12-3-91;  2:04  pmj 
BIUJNG  CODE  4410-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:04  a.m.  on  Tuesday,  December  3, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 


Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Application  of  North  County  Bank, 
Escondido,  California,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Gateway 
Western  Bank.  Beaumont,  California,  and  for 
consent  to  establish  the  three  offices  of 
Gateway  Western  Bank  as  branches  of  the 
resultant  bank. 

Matters  relating  to  a  certain  financial 
institution. 

Reports  of  the  Office  of  the  Inspector 
General: 

Audit  Report  re: 
San  Jose  Consolidated  OfTice,  Cost 
Center— 604  (Memo  dated  October  25. 
1991)  { 

Audit  Report  re:  ,' 

The  Brooklyn  Savings  Bank,  Daniclson. 
Connecticut  (4285)  (Memo  dated 
November  8, 1991)         j 
Audit  Report  re: 
Information  System  Audit,  Midland 
Consolidated  Office  (Mpmo  dated 
November  12, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Andrews  and  Kurth  (Memo  dated 
November  6. 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Hutcheson  &  Grundy  (Memo 
dated  November  6, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Leonard  Marsh  Hurt  Terry  & 
Bliim  (Memo  dated  November  8, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Petti  t  &  Martin  (Memo  dated 
November  8, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Cooley,  Godward.  Castro, 
Huddleson  &  Tatum  (Memo  dated 
November  8, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Ross,  Banks,  May,  Cron,  4  Gavin 
(Memo  dated  November  8. 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Baker  &  Botts  (Memo  dated 
November  8. 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Johnson,  Bromberg  ft  L^eds 
(Memo  dated  November  8, 1991) 
Audit  Report  re: 
Audit  of  Reports  on  Waiver  of  Erroneous 
Payments  (Memo  dated  November  15, 
1991) 
Letter  of  Tennessee  Valley  Authority 
(TV A)  (Memo  dated  October  2a  1991). 
Matter  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 


Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  T.  Timothy 
Ryan.  Jr.  (Office  of  Thrift  SupervisionJ 
and  Chairman  William  Taylor,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(G), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(6),  (c)(8), 
(c){9)(A)(u),  and  (c)(9j(Bl). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  December  3, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Sectetary. 
[FR  Doc.  91-2*)3"0  Filed  12-3-91:  3:23  pmJ 
BILUNa  COK  •7t«-01-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REC:STER"  NUMBER:  91-28854. 

PREVIOUSLY  ANNOUNCED  DATE  AND  "nME: 

Thiu-sday,  December  5, 1991, 10:  a.m.. 
Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEMS  ARE  ADDED  TO 
THE  AGENDA: 

Proposed  Revision  of  Directive  No.  45 
Administrative  Termination. 
Fiscal  Year  '93  Budget  Request. 

DATE  AND  TIME:  Tuesday,  December  10, 
1991  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEM  TO  BE  DISCUSSED:  Oral 
Presentation  Request — Kemp  for 
President  Committee. 

DATE  AND  TIME:  Tuesday,  December  10, 

1991,  2:00  p.m. 

place:  999  E  Street,  N.W.,  Washington, 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
S  437g. 
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Audits  conducted  pursuant  to  2  U.S.C.  S  437g. 

S  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  December  12. 
1991, 10:00  a.m.. 

place:  999  E  Street,  N.W..  Washington. 
D.C.  (Ninth  Floor). 


status:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  MSCUSSEO: 

Correction  and  Approval  of  Minutes 
Title  26  Certification  Matters 
Advisory  Opinion  1991-35:  Mr.  Carl  G. 

Borden  of  California  Farm  Bureau 

Federation 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer. 

Telephone:  (202)  219-4155. 

Deloras  Harris, 

Administrative  Assistant. 

[FR  Doc  91-29298  Filed  12-3-91;  3:00  pmj 
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PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delons  Harris, 

Administrative  Assistant. 

IFR  Doc.  91-29298  Filed  12-3-81;  3:00  pmj 
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Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  25,  121  and  125 
Landing  Gear  Aurai  Warning;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  25, 121  and  125 

[Docket  No.  25991.  Amendrnwit  No*.  2&-75, 
121-227.  and  12S-16] 

R1N  2120-AC82 

Landing  Gear  Aural  Warning 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKHf:  Final  rule. 

summary:  These  amendments  to  the 
Federal  Aviation  Regulations  (FAR) 
update  the  airworthiness  standards  for 
landing  gear  aural  warning  systems  in 
transport  category  airplanes  to  reflect 
current  design  practices.  They  require 
that  if  a  landing  is  attempted  when  the 
landing  gear  is  not  locked  down,  the 
flightcrew  must  be  given  an  aural 
warning  in  sufficient  time  to  allow  the 
landing  gear  to  be  locked  down  or  a  go- 
around  to  be  made.  These  amendments 
state  the  intent  of  the  current  regulations 
in  more  objective  terms  to  eliminate 
nuisance  warnings  and  to  simplify  the 
certification  process. 
EFFECTIVE  DATE:  January  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Vandermolen,  Flight  Test  and 
Systems  Branch  (ANM-111).  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  FAA,  1601  Lind 
Ave.  SW..  Renton,  Washington  98055- 
4056:  telephone  (206)  227-2135. 
SUPPLEMENTARY  INFORMATION: 

Backgrouod 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  89-20  (54 
FR  34116,  August  17, 1989).  As  discussed 
in  the  notice,  parts  25. 121,  and  125  of 
the  FAR  contain  similarly  worded 
requirements  for  a  landing  gear  aural 
warning  system.  The  function  of  this 
system  is  to  provide  the  flightcrew  with 
an  aural  alert  if  the  landing  gear  is  not 
extended  and  locked  at  the  appropriate 
time.  For  example.  §  25.729(e),  as 
amended  by  Amendment  25-42  (43  FR 
2302,  January  16. 1978)  states,  in 
pertinent  part,  that: 

(2)  Landplanes  must  have  an  aural  warning 
device  that  will  function  continuously  when 
one  or  more  throttles  are  closed,  if  the 
landing  gear  is  not  fully  extended  and  locked. 

(3)  If  there  is  a  manual  shutoff  for  the  aural 
warning  device  prescribed  in  paragraph  (e)(2) 
of  this  section,  the  warning  system  must  be 
designed  to  [sic|  that,  when  the  warning  has 
been  suspended  after  one  or  more  throttles 
are  closed,  subsequent  retardation  of  any 
throttle  to  or  beyond  the  position  for  a  normal 
landing  approach  will  activate  the  aural 
warning. 


(4)  Landplanes  must  have  an  aural  warning 
device  that  will  function  continuously,  when 
the  wing  Haps  are  extended  l>eyond  the 
maximum  approach  position  determined 
under  }  25.e7(e),  if  the  gear  is  not  fiiliy 
extended  and  locked.  There  may  not  be  a 
manual  shutoff  for  this  warning  device.  The 
flap  position  sensing  unit  may  be  installed  at 
any  suitable  location.  The  system  lor  tliis 
device  may  use  any  part  of  the  system 
(including  the  aural  warning  device)  foe  llie 
device  required  in  paragraph  (e)(2J  of  tiiis 
section. 

These  standards  are  very  specific  as 
to  when  the  aural  warning  system 
should  function.  While  they  were 
appropriate  in  that  regard  for  the 
reciprocating-powered  airplanes,  the 
standards  were  later  found  to  be 
inappropriate  for  the  operation  of 
modem  turbojet-powered  airplanes  for 
the  following  reasons: 

a.  An  aural  warning  is  required  by  the 
FAR  whenever  the  thrust  levers  are 
retarded  and  the  landing  gear  is  not  fully 
extended  and  locked.  Since  this  often 
occurs  at  the  start  of  descent,  at  an 
altitude  that  is  inappropriate  for  gear 
extension,  the  warning  is  immediately 
canceled  by  the  crew.  This  untimely 
alert  and  the  subsequent  cancellation 
causes  flightcrew  distraction.  Once  the 
warning  is  canceled,  there  is  no  warning 
to  the  flightcrew  just  prior  to  landing  if  it 
is  needed. 

b.  If  an  engine  fails  immediately  after 
takeoff,  the  pilot  must  immediately  raise 
the  landing  gear  to  minimize  airplane 
drag  and  retard  the  thrust  lever  on  the 
failed  engine.  This  results  in  an 
immediate  aural  warning  that  is 
inappropriate  for  the  situation. 
Furthermore,  it  could  create  a  hazardous 
distraction  to  members  of  the  flightcrew 
when  they  are  coping  with  the  engine 
failure. 

c.  An  aural  warning  is  also  required 
when  the  flaps  are  extended  beyond  the 
maximum  setting  for  approach  and  the 
landing  gear  is  not  fully  extended  and 
locked.  This  is  appropriate  for 
reciprocating-powered  airplanes,  which 
typically  have  landing  flap  settings  that 
are  greater  than  the  approach  and 
takeoff  flap  settings.  Today  some 
turbine-powered  airplanes  have  flap 
settings  that  are  the  same  for  approach 
and  takeoff  as  for  landing.  For  those 
airplanes,  compliance  with  these 
standards  results  in  an  inappropriate 
aural  warning  when  the  landing  gear  is 
raised  after  takeoff  Furthermore,  no 
warning  is  provided  when  nonstandard 
flap  settings  and  thrust  levels  are  used 
for  one-engine-inoperative  approaches. 

In  order  to  preclude  such  nuisance  or 
inappropriate  aural  warnings,  modem 
transport  category  airplanes  typically 
have  means  to  inhibit  the  aural  warning 
system  during  some  phases  of  flight. 


Because  the  waming  systems  on  these 
airplanes  do  not  comply  with  the 
existing  certiflcation  and  operational 
standards,  findings  of  equivalent  level  of 
safety  or  exemptions  are  necessary. 
This  process  is  time-consuming  and  may 
result  in  type  certification  delays. 
Furthermore,  as  noted  above,  the  means 
to  inhibit  the  waming  system  may  result 
in  no  waming  to  the  flightcrew  at  the 
very  time  a  waming  is  needed. 

The  fundamental  problem  with  the 
current  standards  is  that  they  fail  to 
state  the  safety  intent,  but  instead  state 
how  the  requirements  should  be  met. 
Therefore,  the  regulations  on  landing 
gear  aural  warning  are  being  revised  to 
state  the  performance  objectives 
without  stating  how  the  requirements 
should  be  implemented.  This  allows  the 
manufacturers  to  use  their  ingenuity  in 
designing  systems  that  minimize 
nuisance  warnings. 

It  should  be  noted  that  the  term 
"throttle"  is  a  carry-over  from 
reciprocating-powered  airplanes  and  is 
a  misnomer  insofar  as  turbine-powered 
airplanes  are  concemed.  The  term 
"thrust  lever"  is  generally  used  instead 
for  turbine-powered  airplanes. 

IMscussion  of  Comments 

Several  commenters  responded  to  the 
request  for  comments  contained  in 
Notice  89-20.  These  included  the  public, 
foreign  authorities,  industry,  and 
manufacturers. 

One  of  the  airplane  manufacturers  is 
concerned  that  the  new  rule  might  not 
allow  k  system  in  which  the  aural 
waming  is  silenced  when  the  flightcrew 
selects  the  landing  gear  handle  down 
rather  than  when  the  landing  gear  is 
actually  down  and  locked.  The 
commenter  contends  that  the  former 
configuration  should  be  acceptable. 

The  FAA  does  not  concur.  The 
objective  of  the  old  rule,  which  required 
a  continuous  aural  waming  until  the 
landing  gear  was  fully  extended  and 
locked,  was  to  provide  waming  of  either 
flightcrew  error  or  failure  of  the  landing 
gear  to  extend  and  lock.  That  objective 
is  unchanged.  The  system  described  by 
the  commenter  would  not  be  acceptable 
under  either  the  old  rule  or  the  amended 
rule. 

Many  commenters  object  to  the 
proposed  rule's  not  allowing  a  manual 
shutoff  for  the  aural  waming.  Examples 
are  given  of  situations  during  which 
deliberate  silencing  of  the  aural  waming 
would  be  desirable.  These  commenters 
do  not  believe  t'lat  nuisance  alerts  could 
be  completely  eliminated  no  matter  how 
sophisticated  the  design  might  be. 

In  consideration  of  these  comments, 
the  FAA  agrees  that  a  manual  shutoff 
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Because  the  waming  systems  on  these 
airplanes  do  not  comply  with  the 
existing  certification  and  operational 
standards,  findings  of  equivalent  level  of 
safety  or  exemptions  are  necessary. 
This  process  is  time-consuming  and  may 
result  in  type  certification  delays. 
Furthermore,  as  noted  above,  the  means 
to  inhibit  the  waming  system  may  result 
in  no  waming  to  the  flightcrew  at  the 
very  time  a  waming  is  needed. 

The  fundamental  problem  with  the 
current  standards  is  that  they  fail  to 
state  the  safety  intent,  but  instead  state 
how  the  requirements  should  be  met. 
Therefore,  the  regulations  on  landing 
gear  aural  warning  are  being  revised  to 
state  the  performance  objectives 
without  stating  how  the  requirements 
should  be  implemented.  This  allows  the 
manufacturers  to  use  their  ingenuity  in 
designing  systems  that  minimize 
nuisance  wamings. 

It  should  be  noted  that  the  term 
"throttle"  is  a  carry-over  from 
reciproca ting-powered  airplanes  and  is 
a  misnomer  insofar  as  turbine-powered 
airplanes  are  concemed.  The  term 
"thrust  lever"  is  generally  used  instead 
for  turbine-powered  airplanes. 

Discussion  of  Comments 

Several  commenters  responded  to  the 
request  for  comments  contained  in 
Notice  89-20.  These  included  the  public, 
foreign  authorities,  industry,  and 
manufacturers. 

One  of  the  airplane  manufacturers  is 
concemed  that  the  new  rule  might  not 
allow  k  system  in  which  the  aural 
waming  is  silenced  when  the  flightcrew 
selects  the  landing  gear  handle  down 
rather  than  when  the  landing  gear  is 
actually  down  and  locked.  The 
commenter  contends  that  the  former 
configuration  should  be  acceptable. 

The  FAA  does  not  concur.  The 
objective  of  the  old  mie.  which  required 
a  continuous  aural  warning  until  the 
landing  gear  was  fully  extended  and 
locked,  was  to  provide  waming  of  either 
flightcrew  error  or  failure  of  the  landing 
gear  to  extend  and  lock.  That  objective 
is  unchanged.  The  system  described  by 
the  commenter  would  not  be  acceptable 
under  either  the  old  rule  or  the  amended 
rule. 

Many  commenters  object  to  the 
proposed  rule's  not  allowing  a  manual 
shutoff  for  the  aural  warning.  Examples 
are  given  of  situations  during  which 
deliberate  silencing  of  the  aural  waming 
would  be  desirable.  These  commenters 
do  not  believe  that  nuisance  alerts  could 
be  completely  eliminated  no  matter  how 
sophisticated  the  design  might  be. 

In  consideration  of  these  comments, 
the  FAA  agrees  that  a  manual  shutoff 


should  not  be  prohibited;  however,  the 
control  device  that  shuts  off  the  aural 
waming  must  be  designed  so  that  it 
cannot  be  inadvertently  actuated  by  the 
flightcrew.  It  also  should  not  be  so 
convenient  to  the  flightcrew  that  it  is 
operated  by  habitual  reflexive  action 
(i.e..  like  an  autopilot  disconnect  switch 
on  the  control  wheel].  It  should  be 
obvious  to  the  flightcrew.  or  a  means 
should  be  provided  to  inform  the 
flightcrew,  when  the  manual  control 
device  has  been  positioned  to  silence 
the  warning. 

One  commenter  suggests  that  the 
following  design  requirements  be 
instituted:  (1)  The  waming  system 
should  incorporate  a  means  to  inhibit 
the  waming  based  on  high  airspeed 
and/or  altitude  to  eliminate  nuisance 
wamings  during  descent.  (2)  The 
waming  system  should  be  designed  to 
re-energize  the  aural  waming  after  a 
time  delay  when  it  is  manually  silenced, 
and  (3)  The  waming  system  should 
retain  the  "gear  not  down — landing  flaps 
selected"  feature. 

The  FAA  does  not  concur  with  the 
suggestion,  because  adding  design 
requirements  to  the  rules  would  dictate 
specific  design.  Requirement  (1)  above 
may  be  one  means  for  preventing 
nuisance  wamings.  but  not  the  only 
means.  Requirement  (2)  is  considered 
unnecessary  because  the  majority  of 
nuisance  wamings  will  be  eliminated  by 
careful  system  design.  Also,  if  the 
flightcrew  deliberately  silences  the  aural 
waming  in  an  emergency  situation,  for 
example,  recurring  wamings  could  be 
dismptive.  Requirement  (3)  would  not  be 
needed  if  the  objective  of  the  rule  is  met; 
namely,  that  an  aural  waming  must  be 
given  if  a  landing  is  attempted  when  the 
landing  gear  is  not  locked  down.  It 
should  be  noted  that  this  amendment  is 
needed  because  the  existing  landing 
gear  aural  waming  rules  were  too 
specific.  Stating  the  requirements  in  an 
objective  manner  provides  more  latitude 
in  tailoring  the  system  to  the  specific 
airplane  involved. 

One  commenter  is  concemed  about 
the  interpretation  of  the  requirement 
that  failures  of  systems  which  provide 
inhibit  logic  to  the  aural  waming 
system,  that  would  prevent  the  aural 
waming  system  from  operating,  must  be 
improbable.  The  commenter  believes 
"improbable"  has  a  wide  probability 
range  and  should  be  clearly  defined. 

The  FAA  does  not  agree  that  the  term 
"improbable"  is  not  clearly  defined. 
Though  it  does  have  a  wide  probability 
range,  that  range  is  defined  precisely  in 
AC  25.1309-lA.  This  requirement  would 
be  satisfied  by  meeting  the  upper 
boundary  of  the  probability  range  given 
in  the  AC. 


The  European  Joint  Aviation 
Authorities  (JAA)  suggest  that  the  FAA 
and  JAA  requirements  for  landing  gear 
aural  waming  should  be  standardized. 
For  a  number  of  years  the  JAA  D  and  F 
Study  Group  has  also  been  working  on  a 
revision  to  the  landing  gear  aural 
waming  requirements  contained  in  Joint 
Aviation  Requirements  (JAR)  25.729(e) 
(2).  (3)  and  (4).  The  intent  of  the  JAR 
revision  is  the  same  as  that  proposed  in 
NPRM  89-20.  However,  the  FAA 
revision  includes  a  statement  that 
emphasizes  the  need  to  eliminate  false 
or  inappropriate  alerts  in  the  design  of 
the  system.  It  also  contains  a  reliability 
requirement  for  systems  that  provide 
inhibit  logic  to  the  aural  waming 
system.  These  requirements  are 
considered  necessary  to  assure  a  design 
of  high  reliability. ' 

The  FAA  concurs  that  U.S.  and 
European  requirements  should  be 
standardized  wherever  feasible. 
Therefore,  the  FAA  is  adopting  the  JAR 
revision  of  §  25.729(e)  (2),  (3).  and  (4).  In 
addition,  S  25.729(e)  (5)  and  (6)  are  being 
added  as  follows: 

(5)  The  system  used  to  generate  the  aural 
waming  must  be  designed  to  eliminate  false 
or  inappropriate  alerts. 

(6)  Failures  of  systems  used  to  inhibit  the 
landing  gear  aural  waming,  that  would 
prevent  the  waming  system  from  operating, 
must  be  improbable. 

These  are  all  minor  nonsubstantive 
changes  that  place  no  additional  burden 
on  any  person.  Except  for  the  changes 
noted  above,  the  amendments  are 
adopted  as  proposed  in  Notice  89-20. 

Regulatory  Evaluation 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  on  The  Landing  Gear  Aural 
Waming  System.  The  summary 
discusses  expected  costs  and  benefits  of 
these  amendments. 

Executive  Order  12291,  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order;  therefore,  a  full 
regulatory  analysis,  that  includes  the 


identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  mle  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  a  regulatory 
flexibility  determination  required  by  the 
1980  Regulatory  Flexibility  Act  (Pub.L 
96-354)  and  an  intemational  trade 
impact  assessment. 

This  rule  will  amend  the  ' 

airworthiness  standards  for  transport 
category  airplanes  (part  25).  The 
existing  standards  are  specific  with 
respect  to  method  of  compliance  and  are 
more  appropriate  for  reciprocatmg- 
powered  airplanes  than  for  modem 
turbojet-powered  airplanes.  The  mle 
states  the  objectives  of  the  requirements 
without  stating  how  the  requirements 
should  be  implemented,  thereby 
allowing  manufacturers  to  use  their 
ingenuity  in  designing  systems.  The  rule 
will  not  affect  existing  certificated 
aircraft. 

None  of  the  comments  received  in 
response  to  Notice  89-20  pertain  to  the 
economic  evaluation. 

This  rule  updates  the  airworthiness 
standards  for  landing  gear  aural 
waming  systems  in  transport  category 
airplanes  to  reflect  current  design 
practices.  However,  the  mle  will  not 
a^ect  existing  certificated  airplanes  and 
hence,  will  not  result  in  incremental 
compliance  costs  to  operators  or  to 
manufacturers  of  airplanes. 
Furthermore,  the  rule  relieves  the 
aircraft  manufacturing  industry  of  the 
burden  of  following  regulations  that 
have  become  outdated  due  to 
technological  change,  and  eliminates  a 
manufacturer's  need  to  apply  for 
exemptions  in  order  to  utilize 
technologies  that  are  not  in  technical 
compliance  with  the  FAR,  but 
nevertheless  meet  the  safety 
requirements  of  the  FAA. 

"This  rule  will  allow  aircraft 
manufacturers  to  remain  in  regulatory 
compliance  without  asking  the  FAA  for 
equivalent-level-of-safety  findings.  The 
rule  will  impose  no  compliance  costs. 
However,  there  is  a  small  cost  savings 
to  the  FAA  amounting  to  approximately 
$68,000,  discounted  over  the  next  ten 
years.  Hence,  this  mle  is  considered 
cost  beneficial  by  the  FAA. 

This  mle  will  not  affect  foreign  or 
domestic  operators  or  manufacturers. 
Hence,  the  mle  will  have  no  impact  on 
intemational  trade.  Since  this  mle  has 
no  cost  impact,  a  substantial  number  of 
small  entities  including  airplane 
manufacturers  and  operators  under 
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parts  121  and  125  will  not  incur 
significant  economic  costs. 

Federalism  Implications 

The  regulations  contained  herein  do 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tbe  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

Because  the  regulations  contained 
herein  are  expected  to  result  only  in 
negligible  costs,  the  FAA  has 
determined  that  this  rule  is  not  major  as 
defined  in  Executive  Order  12291. 
Because  this  is  an  issue  that  has  not 
prompted  a  great  deal  of  public  concern, 
this  ride  is  not  considered  to  be 
significant  as  defined  in  [)epartment  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  28. 
1979).  In  addition,  since  there  are  no 
small  entities  affected  by  this  rule,  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule, 
at  promulgation,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities. 

List  of  Sul^ecto 

14CFRPart25 

Aircraft.  Aviation  safety.  Safety. 

J4  cm  Part  121 

Aircraft,  Airplanes.  Airworthiness, 
Pilots. 


14  CFR  Part  125 

Aviation  safety.  Safety,  Air  carriers. 
Aircraft  pilots.  Airplanes.  Pilots. 

The  Amendment 

Accordingly,  parts  25. 121,  and  125  of 
the  Federal  Aviation  Regulatims  (FAR) 


(14  CFR  parts  25, 121,  and  125)  are 
amended  as  follows: 

PART  2S— AIRWORTHINESS 
STANOAROS:  TRANSPORT 
CATEGORY  AiRPtJVNES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Autkarity:  49  \JS.C  1344, 13M(a).  13SS. 
1421, 1423, 1424. 1425, 1428^  1429, 1430: 49 
U.S.C.  106(g). 

2.  By  amending  i  25.729,  by  revising 
paragraphs  (e)(2)  through  (e)(4)  and  by 
adding  paragraphs  (e)(5)  and  {e)(6)  to 
read  as  follows: 

§  25.729    Ra«racting  wctwnlam. 

(e)  •  •  * 

(2)  The  flightcrew  must  be  given  an 
aural  warning  that  functions 
continuously,  or  is  periodically  repeated, 
if  a  landing  is  attempted  when  the 
landing  gear  is  not  locked  down. 

(3)  The  warning  must  be  given  in 
sufficient  time  to  allow  the  landing  gear 
to  be  locked  down  or  a  go-around  to  be 
made. 

(4)  There  must  not  be  a  manual  shut- 
off  means  readily  available  to  the 
flightcrew  for  the  warning  required  by 
paragraph  (e)(2)  of  this  section  such  that 
it  could  be  operated  instinctively, 
inadvertently,  or  by  habitual  reflexive 
action. 

(5)  The  system  used  to  generate  the 
aural  warning  must  be  designed  to 
eliminate  false  or  inappropriate  alerts. 

(6)  Failures  of  systems  used  to  inhibit 
the  landing  gear  aural  warning,  that 
would  prevent  the  warning  system  from 
operating,  must  be  improbable. 


PART  121— CERTIFICATION  AM) 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERaAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Aotbofity:  49  VS.C.  13S4(a).  1355. 1356. 
1357. 1401. 1421-143a  1472, 1485.  and  1502;  49 
U.S.C.  106(g). 

4.  By  amending  §  121.289  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 


§121.289 
device. 


Landing  gear  Aunri  warning 


(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  i  25.729  of  this 
chapter  on  or  after  |anuary  6, 1992.  each 
large  airplane  must  have  a  landing  gear 
aural  warning  device  that  functions 
continuously  under  the  following 
conditions: 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354. 1421  through 
143a  and  1502:  48  U.S.C  10e(g). 

6.  By  amending  §  125.187  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

i  12Sl197    Landing  gear  Aurai  warning 


(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  5  25.729  of  this 
chapter  on  or  after  January  6, 1992.  each 
airplane  must  have  a  landing  gear  aural 
warning  device  that  functions 
continuously  under  the  following 
conditions: 


Issued  in  Washington,  DC.  on  November 
28, 1991. 
lames  B.  Bnsey. 
Administrator. 
[FR  Doc.  91-29033  Filed  12-4-91;  8:45  am] 
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Autliority:  49  VS.C.  13S4(a).  1355. 1358. 
1357. 1401. 1421-1430. 1472. 14«5.  and  1502;  49 

U.S.C.  ioe(g|. 

4.  By  amending  §  121.289  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 


§121.289 
device. 


Landing  gear  Aural  warning 


(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  S  25.729  of  this 
chapter  on  or  after  ]anuary  6, 1992,  each 
large  airplane  must  have  a  landing  gear 
aural  warning  device  that  functions 
continuously  under  the  following 
conditions: 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  Of  20  OR  MORE 
PASSENGERS  OR  A  MAXiMUM 
PAYLOAD  CAPAaTY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Auifaority:  49  V.S.C  1354. 1421  through 
143a  and  1502: 4S  U.S.C  10e(g). 

6.  By  amending  §  125.187  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

}  12S.1S7    Landing  gear  Aural  warning 
device. 

(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  S  25.729  of  this 
chapter  on  or  after  January  8, 1992,  each 
airplane  must  have  a  landing  gear  aural 
warning  device  that  functions 
continuously  under  the  following 
conditions: 


Issued  in  Washington,  DC.  on  November 
26. 1991. 
JaniM  B.  Bns6y, 
Administrator. 
[FR  Doc.  91-29033  Filed  12-4-91;  8:45  am] 
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DEPARTMEffT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  190, 191, 192,  and  195 

[Docket  No.  PS-120;  Amdts.  190-4, 191-9. 
192-«7.  and  195-47] 

RIN  2137-AB  96 

Inspection  and  Burial  of  Offshore  Gas 
and  Hazardous  Liquid  Pipelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  Natural  gas  and  hazardous 
liquid  pipelines  buried  in  shallow 
offshore  waters  in  the  Gulf  of  Mexico 
have  been  involved  in  accidents  with 
fishing  and  other  vessels.  Public  Law 
101-599  was  enacted  to  determine  the 
extent  to  which  pipelines  in  shallow 
waters  in  the  Gulf  of  Mexico  may  be  a 
hazard  to  fishing  vessels.  This  Final 
Rule  implements  the  immediate 
provisions  of  Public  Law  101-599 
amending  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  and  the  Hazardous 
Liquid  Pipeline  Safety  Act  of  1979. 
Under  this  final  rule,  operators  of 
natural  gas  and  hazardous  liquid 
pipelines  are  required  to  do  the 
following:  (1)  Conduct  an  underwater 
inspection  of  pipelines  in  the  Gulf  of 
Mexico  and  its  inlets  located  in  water 
less  than  15  feet  deep,  by  November  16, 
1992:  (2)  report  to  the  Coast  Guard  those 
pipelines  which  have  been  discovered  to 
be  exposed  or  otherwise  present  a 
hazard  to  navigation  and  mark  such 
pipehnes  with  a  buoy:  and  (3)  bury, 
within  6  months,  those  pipelines 
identified  under  (2)  above,  or  by  any 
other  person.  This  Final  Rule  also 
provides  for  reporting  the  results  of  the 
underwater  inspection  to4he 
Department,  as  well  as  providing  for 
criminal  penalties  for  damaging, 
removing,  defacing,  or  destroying  a 
pipeline  marker  buoy. 
EFFECTIVE  DATE  The  effective  date  of 
this  final  rule  is  January  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  De  Leon,  (202)  36&-1640,  regarding 
the  subject  matter  of  this  amendment  or 
the  Dockets  Unit,  (202)  366-4148, 
regarding  copies  of  this  amendment  or 
other  material  in  the  docket. 
SUPf>LEMENTARY  INFORMATION: 

Background 

The  RSPA  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  April  29, 1991, 
(56  FR  19627)  proposing  regulations  to 
implement  the  immediate  provisions  of 
Public  Law  101-599  (enacted  November 


16, 1990)  to  conduct  underwater 
inspections  of  pipelines  in  shallow 
waters  in  the  Gulf  of  Mexico  and  its 
inlets.  This  law  was  enacted  to  address 
the  consequences  of  recent  accidents 
involving  fishing  vessels  that  struck 
pipelines  in  shallow  waters  in  the  Gulf. 

On  July  24, 1987,  a  fishing  vessel 
struck  and  ruptured  an  8-inch  diameter 
natural  gas  liquid  pipeline  while 
maneuvering  in  shallow  waters  in  the 
Gulf  of  Mexico  off  the  coast  of 
Louisiana.  The  released  gas  ignited, 
resulting  in  the  deaths  of  two  crewmen. 
The  pipeline  was  originally  installed  in 
1968  and  buried  onshore,  parallel  to  the 
shoreline.  In  the  intervening  years,  the 
shoreline  underwent  substantial  erosion, 
and  at  the  time  of  the  accident,  the 
pipeline  reportedly  was  exposed  on  the 
seabed  in  open  water  approximately  1 
mile  oiTshore. 

On  October  3, 1989,  a  160-foot 
menhaden  fishing  vessel,  the 
Northumberland,  struck  a  Natural  Gas 
Pipeline  Co.  16-inch  diameter  offshore 
gas  transmission  pipeline  about  a  V? 
nautical  mile  offshore  in  the  Gulf  of 
Mexico  near  Sabine  Pass,  Texas. 
Natural  gas  under  a  pressure  of  835  psig 
was  released.  An  undetermined  source 
onboard  the  vessel  ignited  the  gas  and 
engulfed  the  vessel  in  flames.  Eleven  of 
fourteen  crew  members  died  as  a  result 
of  the  accident. 

In  February  1990,  at  the  request  of 
RSPA,  a  joint  task  force  was  formed, 
made  up  of  five  Federal  agencies  and 
two  state  agencies  to  develop  solutions 
to  the  risks  posed  by  the  co-existence  of 
pipelines  and  vessel  operations  in  the 
Gulf  of  Mexico.  The  agencies 
represented  were  RSPA,  the  Minerals 
Management  Service  (MMS)  of  the 
Department  of  the  Interior,  the  National 
Ocean  Service  of  the  National  Oceanic 
and  Atmospheric  Administration,  the 
U.S.  Coast  Guard,  the  U.S.  Army  Corps 
of  Engineers,  the  Texas  Railroad 
Commission,  and  the  Louisiana  Office  of 
Conservation.  A  report  prepared  by  the 
joint  task  force  is  available  in  the 
docket.  On  April  9. 1990,  the  RSPA  sent 
an  Alert  Notice  to  all  operators  of 
natural  gas  and  hazardous  liquid 
pipelines  located  in  offshore  waters  to 
advise  pipeline  operators  of  recurring 
safety  problems  involving  marine  vessel 
operations  and  to  alert  them  that 
exposed  pipelines  pose  a  threat  to  the 
safety  of  the  crews  of  fishing  vessels  in 
shallow  coastal  waters.  It  also  advised 
pipeline  operators  to  identify  and 
correct  any  conditions  that  would 
violate  applicable  pipeline  safety 
requirements.  RSPA  also  sent  the  Alert 
Notice  to  several  fishing  associations  to 
alert  the  commercial  fishing  industry  to 


the  potential  hazards  of  exposed 
offshore  pipelines. 

The  RSPA  pipeline  safety  regulations 
currently  require  that  all  newly 
constructed  gas  and  hazardous  liquid 
offshore  pipelines  located  in  water  less 
than  12  feet  in  depth  must  have  a 
minimum  of  36  inches  of  cover  or  18 
inches  in  consolidated  rock  (49  CFR 
192.327  and  195.248).  Newly  constructed 
gas  and  hazardous  liquid  pipelines  in 
offshore  waters  from  12  feet  to  200  feet 
deep  must  be  installed  so  that  the  top  of 
the  pipe  is  below  the  seabed  unless  the 
pipe  is  protected  by  other  equivalent 
means  (§§  192.319  and  195.246).  The 
MMS  issues  rights-of-way  permits  for 
pipelines  on  the  Outer  Continental  Shelf 
(OCS)  and  requires  that  newly 
constructed  pipelines  be  buried  36 
inches  (30  CFR  250.153).  The  Corps  of 
Engineers  issues  permits  for  burial  of 
offshore  pipelines  and  normally  requirer 
that  newly  constructed  pipelines  be 
buried  to  a  depth  of  36  inches  in  water 
less  than  200  feet  deep.  However,  none 
of  the  three  agencies  currently  require 
that  pipeline  operators  conduct  an 
underwater  inspection  of  those 
pipelines. 

Public  Law  101-599 

Public  Law  101-599  amended  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(NGPSA)  (49  U.S.C.  1671  et  seq.)  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)  (49  U.S.C.  2001  et  seq.], 
which  are  administered  by  the  RSPA. 
The  law  requires  that  not  later  than  18 
months  after  enactment  or  1  year  after 
issuance  of  regulations,  whichever 
occurs  first,  the  operator  of  each 
offshore  gas  or  hazardous  liquid  pipeline 
facility  in  the  Gulf  of  Mexico  and  its 
inlets  shall  inspect  such  pipeline  facility 
and  report  to  the  Department  on  any 
portion  of  a  pipeline  facility  which  is 
"exposed"  or  is  a  "hazard  to  navigation' 
(as  those  terms  are  defined  in  this  final 
rule).  Therefore,  this  initial  inspection 
must  be  completed  by  May  16, 1992  or  1 
year  after  issuance  of  regulations, 
whichever  comes  first.  This  requirement 
shall  apply  to  pipeline  facilities  between 
the  high  water  mark  and  the  point  where 
the  subsurface  is  under  15  feet  of  water, 
as  measured  from  mean  low  water.  In 
accordance  with  Public  Law  101-599, 
hazardous  liquid  gathering  lines  of  4 
inch  nominal  diameter  and  smaller  are 
excepted  from  this  inspection.  The 
Department  may  extend  the  time  period 
for  compliance  with  this  inspection 
requirement  for  an  additional  period  of 
up  to  6  months  for  gas  transmission 
pipeline  facilities,  or  up  to  1  year  for 
hazardous  liquid  pipeline  facilities.  The 
law  provides  that  any  inspection  of  a 
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the  potential  hazards  of  exposed 
offshore  pipelines. 

The  RSPA  pipeline  safety  regulations 
currently  require  that  all  newly 
constructed  gas  and  hazardous  liquid 
offshore  pipelines  located  in  water  less 
than  12  feet  in  depth  must  have  a 
minimum  of  36  inches  of  cover  or  18 
inches  in  consolidated  rock  (49  CFR 
192.327  and  195.248).  Newly  constructed 
gas  and  hazardous  liquid  pipelines  in 
offshore  waters  from  12  feet  to  200  feet 
deep  must  be  installed  so  that  the  top  of 
the  pipe  is  below  the  seabed  unless  the 
pipe  is  protected  by  other  equivalent 
means  |§S  192.319  and  195.246).  The 
MMS  issues  rights-of-way  permits  for 
pipelines  on  the  Outer  Continental  Shelf 
(OCS)  and  requires  that  newly 
constructed  pipelines  be  buried  36 
inches  (30  CFR  250.153).  The  Corps  of 
Engineers  issues  permits  for  burial  of 
offshore  pipelines  and  normally  requirer 
that  newly  constructed  pipelines  be 
buried  to  a  depth  of  36  inches  in  water 
less  than  200  feet  deep.  However,  none 
of  the  three  agencies  currently  require 
that  pipeline  operators  conduct  an 
underwater  inspection  of  those 
pipelines. 

Public  Law  101-599 

Public  Law  101-599  amended  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(NGPSA)  (49  U.S.C.  lOH  et  seq.)  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)  (49  U.S.C.  2001  et  seq.), 
which  are  administered  by  the  RSPA. 
The  law  requires  that  not  later  than  18 
months  after  enactment  or  1  year  after 
issuance  of  regulations,  whichever 
occurs  first,  the  operator  of  each 
offshore  gas  or  hazardous  liquid  pipeline 
facility  in  the  Gulf  of  Mexico  and  its 
inlets  shall  inspect  such  pipeline  facility 
and  report  to  the  Department  on  any 
portion  of  a  pipeline  facility  which  is 
"exposed"  or  is  a  "hazard  to  navigation" 
(as  those  terms  are  defmed  in  this  fmal 
rule).  Therefore,  this  initial  inspection 
must  be  completed  by  May  16. 1992  or  1 
year  after  issuance  of  regulations, 
whichever  comes  first.  This  requirement 
shall  apply  to  pipeline  facilities  between 
the  high  water  mark  and  the  point  where 
the  subsurface  is  under  15  feet  of  water, 
as  measured  from  mean  low  water.  In 
accordance  with  Public  Law  101-599, 
hazardous  liquid  gathering  lines  of  4 
inch  nominal  diameter  and  smaller  are 
excepted  from  this  inspection.  The 
Department  may  extend  the  time  period 
for  compliance  with  this  inspection 
requirement  for  an  additional  period  of 
up  to  6  months  for  gas  transmission 
pipeline  facilities,  or  up  to  1  year  for 
hazardous  liquid  pipeline  facilities.  The 
law  provides  that  any  inspection  of  a 


pipeline  facility  which  has  occurred 
after  October  3, 1969  (the  date  of  the 
Northumberland  accident)  may  satisfy 
the  inspection  requirements  if  it 
complies  with  the  pertinent 
requirements  in  this  final  rule. 

Public  Law  101-599  requires  the 
Department  to  establish  standards  by 
May  16. 1991,  on  what  constitutes  an 
"exposed  pipeline  facility,"  and  what 
constitutes  a  "hazard  to  navigation." 
The  law  requires  that  pipeline  operators 
report  to  the  Department,  through  the 
appropriate  Coast  Guard  offices, 
potential  or  existing  navigational 
hazards  involving  pipeline  facilities.  As 
a  result  of  the  inspection,  an  operator  of 
a  pipeline  facility  who  discovers  any 
pipeline  facility  which  is  a  hazard  to 
navigation  in  water  15  feet  deep  or  less 
as  measured  from  mean  low  water,  must 
mark  the  location  with  a  Coast  Guard 
approved  marine  buoy  or  marker  and 
notify  the  Department.  The  law  provides 
for  criminal  penalties  for  persons  who 
willfully  and  knowingly  damage,  deface, 
remove,  or  destroy  the  marine  buoy  or 
marker.  Public  Law  101-^599  also 
requires  the  Secretary  of  Transportation 
to  issue  regulations  requiring  each  gas 
and  hazardous  liquid  pipeline  facility 
that  has  been  inspected  and  found  to  be 
exposed  or  that  constitutes  a  hazard  to 
navigation,  be  buried  within  6  months 
after  the  condition  is  reported  to  the 
Department. 

Furthermore,  Public  Law  101-599 
requires  that  not  later  than  30  months 
after  enactment  of  the  law,  or  May  16. 
1993.  the  Secretary  shall,  on  the  basis  of 
experience  with  the  initial  inspection 
program,  establish  a  mandatory, 
systematic,  and,  where  appropriate, 
periodic  inspection  program  of  offshore 
pipeline  facilities  in  the  Gulf  of  Mexico 
and  its  inlets.  This  requirement  will  be 
addressed  in  a  future  rulemaking. 

In  addition.  Public  Law  101-599 
amends  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1221  et  seq.),  which  is 
administered  by  the  Coast  Guard,  to 
encourage  fishermen  and  other  vessel 
operators  to  report  potential  or  existing 
navigational  hazards  involving  pipeline 
facilities  to  the  Department  through  the 
appropriate  Coast  Guard  field  office. 
Upon  notification  by  the  pipeline 
operator  or  by  any  other  person  of  a 
hazard  to  navigation,  the  Department 
will  notify  the  Coast  Guard,  the  Office 
of  Pipeline  Safety,  other  affected  Federal 
and  slate  agencies,  and  vessel  owners 
and  operators  in  the  vicinity  of  the 
pipeline  facility. 

AdviBory  Committees 

This  regulatory  document  was  twice 
brought  before  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC) 


and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC).  These  advisory  committees 
were  established  by  statute  to  consider 
the  feasibility,  reasonableness,  and 
practicability  of  proposed  pipeline 
safety  regulations. 

The  TPSSC  met  in  Washington.  DC  on 
February  20, 1991  and  the  THLPSSC  met 
in  Washington,  DC  on  February  21, 1991. 
These  advisory  committees  informally 
discussed  a  draft  NPRM,  which 
proposed  revisions  to  the  regulations  in 
Parts  192  and  195  regarding  offshore 
pipelines.  That  draft  notice  considered 
by  the  advisory  committees  addressed 
the  requirements  in  Public  Law  101-599 
as  well  as  additional  matters  that  were 
not  included  in  the  law  but  which  had 
been  addressed  by  the  multi-agency 
task  force  formed  after  the 
Northumberland  accident. 

As  a  result  of  the  opinion  of  the 
advisory  committees,  the  proposed  rule 
was  narrowed  to  address  only  the 
immediate  requirements  of  Public  Law 
101-599  and  those  requirements  were 
proposed  in  the  NPRM.  The  longer-term 
mandates  of  Public  Law  101-599.  as  well 
as  other  offshore  and  underwater 
pipeline  proposals  that  may  merit 
consideration,  will  be  addressed  in  a 
future  proposed  rulemaking. 

Because  the  law  has  mandatory 
deadlines  for  issuance  of  the  regulations 
and  for  completion  of  the  initial 
inspection,  these  regulations  must  be 
expedited.  Therefore,  after  receiving 
comments  on  the  NPRM.  a  summary  of 
the  comments  together  with  the  NPRM 
were  mailed  to  each  member  of  the 
advisory  committees  for  a  vote  by  mail. 

After  receiving  a  summary  of  the 
comments,  both  advisory  committees 
voted  by  mail  that  the  NPRM  rule  was 
technically  feasible,  reasonable,  and 
practicable  with  certain  revisions 
suggested  by  some  of  the  members.  Four 
members  of  the  TPSSC  voted  that  the 
proposed  regulations  were  feasible, 
reasonable,  and  practicable  as 
published  i■^  the  Federal  Register.  Eight 
members  agreed,  but  suggested 
revisions.  Six  members  of  the  THLPSSC 
voted  that  the  proposed  regulations 
were  feasible,  reasonable,  and 
practicable,  as  published  in  the  Federal 
Register.  Five  members  agreed,  but 
suggested  revisions.  Some  of  the 
members  did  not  vote.  All  of  the 
revisions  proposed  by  committee 
members  are  encompassed  in  the 
comments  and  recommendations  made 
by  commenters  to  the  NPRM,  and  the 
disposition  of  these  comments  is 
addressed  below  in  "DISCUSSION  OF 
COMMENTS." 


Discussion  of  Comments 

RSPA  received  27  comments  in 
response  to  the  Notice,  including  13  from 
pipeline  operators,  4  pipeline  industry 
associations  (American  Gas 
Association,  Gas  Pipeline  Technology 
Committee.  American  Petroleum 
Institute,  and  Interstate  Natural  Gas 
Association  of  America),  the  National 
Transportation  Safety  Board,  the 
Department  of  the  Interior,  the  National 
Fisheries  Institute,  the  American  Shrimp 
Processors  Association,  and  comments 
from  3  individual  members  of  the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Standards 
Committee.  S^me  of  the  comments  from 
pipeline  companies  were  also  signed  by 
members  of  the  advisory  committees. 
RSPA  appreciates  comments  on  the 
NPRM  provided  by  the  members  of  the 
advisory  committees.  RSPA  also 
appreciates  the  prompt  submittal  of 
comments  considering  the  short 
comment  period.  The  excellent 
comments  received  indicate  that  there 
was  sufficient  time  for  the  commenters 
to  prepare  well-founded  responses. 

Miscellaneous  Comments 

The  National  Fisheries  Institute 
commented  that  the  Preamble  to  the 
NPRM  stated  that  neither  the  RSPA. 
MMS,  or  Corps  of  Engineers  requires 
that  pipeline  operators  conduct  an 
underwater  inspection  or  maintain 
burial  of  offshore  pipelines.  The 
Fisheries  Institute  commented  that  while 
underwater  inspections  may  not  be 
conducted,  the  permits  issued  by  the 
Corps  of  Engineers  require  that  the 
depth  of  burial  of  offshore  pipelines  be 
maintained.  The  U.S.  District  Court  for 
the  Western  District  of  Louisiana. 
Monroe  Division  upheld  that 
interpretation.  RSPA  and  the  Corps 
agree  and  has  corrected  this  statement 
in  the  Preamble  to  this  final  rule. 

A  member  of  the  THLPSSC  raised  the 
question  of  who  would  be  responsible 
for  inspecting  abandoned  pipelines. 
Also,  the  Louisiana  Office  of 
Conservation  (LOC)  stated  that  while 
they  recognize  that  the  accidents  that 
occurred  were  caused  by  fishing  vessels 
striking  active  pipelines,  they  remain 
concerned  about  the  hazards  to  persons 
and  property  posed  by  pipeline  facilities 
that  have  been  abandoned  in  place  and 
that  are  currently  not  subject  to  any 
inspection  requirements.  The  LOC 
estimates  that  there  are  approximately 
4,000  miles  of  abandoned  pipelines  in 
the  offshore  waters  of  Louisiana.  The 
LOC  commented  that  DOT  has 
unquestioned  authority  to  impose 
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conditions  for  abandonment  of  pipelines 
and  should  require,  as  a  pre-requisite  to 
allowing  abandonment  in  place,  that  the 
owners  of  such  pipelines  undertake  to 
maintain  their  burial,  or  alternatively, 
remove  them  from  the  seabed. 

RSPA  agrees  that  this  is  a  matter  of 
concern  and  will  reconvene  the  Task 
Force  on  Offshore  Pipelines  to  consider 
the  problems  of  abandoned  pipelines  in 
offshore  waters.  In  addition,  identical 
legislative  proposals  sponsored  by 
Congressman  Billy  Tauzin  and  Senator 
John  Breaux  would  amend  the  NGPSA 
and  the  HLPS.A  to  require  that 
abandoned  offshore  pipelines  be  given 
the  same  safety  considerations  as 
pipelines  currently  in  use.  RSPA,  in 
cooperation  with  the  Task  Force,  will 
examine  the  issue  of  abandoned 
offshore  pipelines  as  part  of  the 
subsequent  offshore  rulemaking  noted 
previously.  However,  this  final  rule  has 
been  limited  to  the  NPRM  which 
incorporates  the  immediate 
requirements  in  Public  Law  101-599. 

Chevron  commented  that  they 
interpreted  the  rulemaking  to  apply  to 
lines  constructed  prior  to  the  passage  of 
the  initial  pipeline  safety  acts,  NGPSA 
and  HLPSA.  Chevron  observed  that  up 
to  now,  these  lines  have  been 
"grandfathered"  from  meeting  all 
construction  requirements  of  parts  192 
and  195  and  if  this  were  no  longer  true, 
the  applicability  sections  of  parts  192 
and  195  should  be  modified  to  clarify 
whether  these  lines  are  being  regulated 
and  to  what  degree.  Public  Law  101-599 
requires  that  all  pipelines  located  in 
waters  less  than  15  feet  deep  in  the  Gulf 
of  Mexico  and  its  inlets  be  inspected 
and  that  all  pipelines  that  are  exposed 
or  are  a  hazard  to  navigation  be  subject 
to  notification,  marking,  and  re-burial 
and  does  not  make  a  distinction  for 
pipelines  that  were  constructed  prior  to 
the  promulgation  of  the  NGPSA  and  the 
HLPSA.  Therefore,  these  proposed 
regulations  requiring  the  inspection  and 
re-burial  of  pipelines  in  the  Gulf  of 
Mexico  and  its  inlets,  are  included  in 
subpart  L  of  part  192  (Operations)  and  in 
subpart  F  of  part  195  (Operations  and 
Maintenance),  which  are  applicable  to 
all  pipelines  regardless  of  when  they 
were  constructed. 

Tenneco  Gas  commented  that  they 
expect  the  Coast  Guard  will  recognize 
that  agency's  responsibiUty  in  this 
matter,  and  take  steps  to  end  the 
prevailing  practice  of  fishing  vessels 
running  in  waters  that  are  too  shallow 
for  the  draft  of  the  vessel.  Tenneco  Gas 
further  commented  that  the  Coast  Guard 
has  the  opportunity  to  bring  about  a 
great  advance  in  offshore  safety  by 
formulating  and  enforcing  minimum 


fishing  boat  standards  covering  maps, 
instruments,  operator  training,  operator 
competence,  and  a  prohibition  against 
fishing  boats  navigating  in  waters  that 
are  insufficiently  deep  for  the  boat  draft. 

The  Coast  Guard  is  discussing  these 
issues  in  their  Commercial  Fishing 
Industry  Vessel  Advisory  Committee 
meetings.  RSPA  will  continue  to  work 
with  the  Coast  Guard  and  that  advisory 
committee  in  exploring  ways  that 
commercial  fishing  operators  can 
change  their  fishing  practices  to  protect 
their  vessels  from  the  hazards  of 
pipelines  in  shallow  offshore  waters. 

The  National  Transportation  Safety 
Board  (NTSB)  noted  that  the  NPRM  did 
not  include  all  pipelines  in  the  Gulf  of 
Mexico,  such  as  hazardous  liquid 
pipelines  operating  at  less  than  20 
percent  of  the  pipe's  specified  minimum 
yield  strength  (SMYS)  and  hazardous 
liquid  pipelines  having  4-inch  or  less 
nominal  diameter.  The  NTSB  believes 
that  future  action  by  the  RSPA  must 
address  all  submerged  pipelines  that 
transport  hazardous  liquids  based  on 
the  threat  to  public  safety,  rather  than 
the  pipeline's  physical  properties  or 
operating  characteristics.  With  regard  to 
hazardous  liquid  pipelines  having  4-inch 
or  less  nominal  diameter.  Public  Law 
101-599  speciflcally  excepted  hazardous 
liquid  gathering  lines  of  this  size  from 
these  requirements.  With  regard  to 
hazardous  liquid  pipelines  operating  at 
20  percent  or  less  of  the  pipe's  SMYS, 
the  current  hazardous  liquid  pipeline 
safety  regulations  do  not  apply  to 
pipelines  at  these  low-stress  levels.  An 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  issued  by  RSPA 
on  October  31. 1990  (55  FR  45822) 
solicited  comments  and  information  for 
evaluation  in  determining  whether  and 
to  what  extent  this  exception  should  be 
removed  from  the  regulations.  If  this 
exception  of  pipelines  operating  at  20 
percent  or  less  of  SMYS  is  removed,  the 
subsequent  rulemaking  on  a  mandatory 
and  systematic  inspection  program  of 
offshore  pipelines  in  the  Gulf  of  Mexico 
and  its  inlets  as  required  by  Public  Law 
101-599  would  apply  to  such  hazardous 
liquid  pipelines. 

The  following  additional  points,  set 
forth  in  the  Preamble  in  the  NPRM,  bear 
repeating  here.  This  final  rule 
incorporates  all  of  the  immediate 
requirements  of  Public  Law  101-599  for 
which  RSPA  is  responsible.  These 
regulations  apply  similarly  to  both  gas 
transmission  and  hazardous  liquid 
pipeline  facilities,  and  are  applicable  to 
interstate  and  intrastate  offshore 
pipelines.  In  accordance  with  the 
current  requirements  in  S  S  192.1  and 
195.1,  these  rules  are  apphcable  to 


offshore  pipeline  facilities  on  the  OCS 
as  that  term  is  defined  in  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1331). 

However,  in  accordance  with  the 
current  requirements  in  §§  192.1(b)(1) 
and  195.1(b)(5),  this  amendment  would 
not  apply  to  the  offshore  gathering  of 
gas  or  hazardous  liquids  upstream  from 
the  outlet  flange  of  each  facility  on  the 
OCS  where  hydrocarbons  are  produced 
or  where  hydrocarbons  are  first 
separated,  dehydrated,  or  otherwise 
processed,  whichever  facility  is  farther 
downstream.  The  Minerals  Management 
Service  (MMS)  has  responsibility  for 
gathering  of  gas  or  hazardous  liquids 
upstream  from  that  outlet  flange 
pursuant  to  a  1976  memorandum  of 
understanding  between  the  Department 
of  the  Interior  and  the  Department  of 
Transportation.  It  should  also  be  noted 
that  gathering  lines  do  not  include 
production  flow  lines.  The  appropriate 
distinction  between  production  flow 
lines  and  gathering  lines  will  be 
addressed  in  an  upcoming  NPRM 
proposing  to  revise  the  definition  of  a 
gathering  line. 

It  is  also  important  to  note  that  for  the 
purpose  of  this  final  rule,  the  term 
"pipeline  facilities,"  as  set  forth  in 
Public  Law  101-599  was  not  used. 
"Pipeline  facilities"  is  defined  by  RSPA 
regulations  (§§  192.3  and  195.2)  to 
include  such  facilities  as  offshore 
platforms  that  are  not  intended  to  be 
buried.  There  is  no  indication  to  suggest 
that  such  structures  were  intended  to  be 
addressed  by  the  statute.  Therefore,  the 
final  rule  applies  to  pipelines  which,  in 
accordance  with  the  definition  of 
"pipeline"  in  §§  192.3  and  195.2,  means 
all  parts  of  those  physical  facilities 
through  which  gas  or  hazardous  liquids 
move  in  transportation,  including  pipe, 
valves,  and  other  appurtenances 
attached  to  a  pipe. 

Part  191.1  A  member  of  the  TPSSC 
observed  that  currently,  part  191  applies 
to  operators  of  gas  pipeline  facilities; 
and  yet,  proposed  §  191.27  in  the  NPRM 
was  meant  to  apply  to  operators  of 
hazardous  liquid  pipeline  facilities,  as 
well  as  operators  of  gas  pipeline 
facilities.  The  American  Petroleum 
Institute  (API)  also  commented  that 
because  part  191  has  traditionally 
addressed  natural  gas  pipelines,  they 
recommend  that  RSPA  remove  the 
applicability  of  proposed  §  191.27  to 
hazardous  liquid  pipelines  and  provide  a 
parallel  provision  in  part  195. 

RSPA  agrees.  RSPA  had  expected 
§  191.27  to  be  a  precursor  of  a  future 
relocation  of  all  the  reporting 
requirements  in  subpart  B  of  part  195  to 
part  191.  However,  in  the  meantime. 
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offshore  pipeline  facilities  on  the  OCS 
as  that  term  is  defined  in  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1331). 

However,  in  accordance  with  the 
current  requirements  in  5§  192.1(b)(1) 
and  195.1(b)(5),  this  amendment  would 
not  apply  to  the  offshore  gathering  of 
gas  or  hazardous  liquids  upstream  from 
the  outlet  flange  of  each  facility  on  the 
OCS  where  hydrocarbons  are  produced 
or  where  hydrocarbons  are  first 
separated,  dehydrated,  or  otherwise 
processed,  whichever  facility  is  farther 
downstream.  The  Minerals  Management 
Service  (MMS)  has  responsibility  for 
gathering  of  gas  or  hazardous  liquids 
upstream  from  that  outlet  flange 
pursuant  to  a  1976  memorandum  of 
understanding  between  the  Department 
of  the  Interior  and  the  Department  of 
Transportation.  It  should  also  be  noted 
that  gathering  lines  do  not  include 
production  flow  lines.  The  appropriate 
distinction  between  production  flow 
lines  and  gathering  lines  will  be 
addressed  in  an  upcoming  NPRM 
proposing  to  revise  the  definition  of  a 
gathering  line. 

It  is  also  important  to  note  that  for  the 
purpose  of  this  final  rule,  the  term 
"pipeline  facilities,"  as  set  forth  in 
Public  Law  101-599  was  not  used. 
"Pipeline  facilities"  is  defined  by  RSPA 
regulations  (§§  192.3  and  195.2)  to 
include  such  facilities  as  offshore 
platforms  that  are  not  intended  to  be 
buried.  There  is  no  indication  to  suggest 
that  such  structures  were  intended  to  be 
addressed  by  the  statute.  Therefore,  the 
final  rule  applies  to  pipelines  which,  in 
accordance  with  the  definition  of 
"pipeline"  in  {§  192.3  and  195.2,  means 
all  parts  of  those  physical  facilities 
through  which  gas  or  hazardous  liquids 
move  in  transportation,  including  pipe, 
valves,  and  other  appurtenances 
attached  to  a  pipe. 

Part  191.1  A  member  of  the  TPSSC 
observed  that  currenUy,  part  191  applies 
to  operators  of  gas  pipeline  facilities; 
and  yet,  proposed  §  191.27  in  the  NPRM 
was  meant  to  apply  to  operators  of 
hazardous  liquid  pipeline  facilities,  as 
well  as  operators  of  gas  pipeline 
facilities.  The  American  Petroleum 
Institute  (API)  also  commented  that 
because  part  191  has  traditionally 
addressed  natural  gas  pipelines,  they 
recommend  that  RSPA  remove  the 
applicability  of  proposed  §  191.27  to 
hazardous  liquid  pipelines  and  provide  a 
parallel  provision  in  pari  195. 

RSPA  agrees.  RSPA  had  expected 
S  191.27  to  be  a  precursor  of  a  future 
relocation  of  all  the  reporting 
requirements  in  subpart  B  of  part  195  to 
part  191.  However,  in  the  meantime. 


proposed  §  191.27  in  the  NPRM  has  been 
adopted  as  applicable  only  to  natural 
gas  pipelines,  and  a  new  S  195.57  has 
been  inserted  in  subpart  B  of  part  195  to 
be  applicable  to  hazardous  liquid 
pipelines 

Exxon  commented  that  the  location  of 
an  exposed  pipeline  and  a  pipeline  that 
is  a  hazard  to  navigation  as  addressed 
in  proposed  §  191.17(a)(5)  and 
§  191.27(a)(6),  respectively,  may  not  be 
able  to  be  identified  according  to  an 
MMS  or  state  offshore  area  and  block 
number  tract.  This  is  due  to  the  fact  that 
inlets  in  the  Gulf  may  not  be  subject  to 
such  identification.  RSPA  agrees  and 
has  revised  S  191.27(a)(5)  and  (a)(6)  and 
§  195.57(a)(5)  and  (a)(6)  to  require  that 
the  operator  report  the  location  of  each 
pipeline  segment  that  is  exposed  or  is  a 
hazard  to  navigation.  In  addition,  if 
available,  the  location  must  be  cited 
according  to  MMS  or  state  offshore  area 
and  block  number  tract.  Where  an  MMS 
or  state  offshore  area  and  block  number 
tract  are  not  available,  the  location  must 
be  reported  by  the  name  of  the  bay  or 
inlet  or  by  other  suitable  location 
reference. 

The  Interstate  Natural  Gas 
Association  of  America  (INGAA)  noted 
that  the  Preamble  stated  that  the 
definition  of  a  "hazard  to  navigation," 
i.e.,  where  a  pipeline  is  buried  less  than 
12  inches  below  the  seabed,  subsumes 
the  definition  of  "exposed  pipeline" 
where  the  pipeline  is  protruding  above 
the  seabed.  INGAA  believes  that 
separate  reports  should  not  be  required. 
RSPA  has  not  incorporated  these  two 
reporting  requirements  into  one 
reporting  requirement  because  in 
addition  to  the  mandates  in  Public  Law 
101-599,  RSPA  is  interested  in  getting 
information  if  a  pipeline  is  exposed  or 
buried  less  than  12  inches.  This 
information  will  be  relevant  to  the 
subsequent  rulemaking  on  a  mandatory, 
systematic,  and,  if  appropriate,  periodic 
inspection  program  as  required  by 
Pubhc  Law  101-599.  Therefore,  both 
terms,  "exposed  pipeline"  and  "hazard 
to  navigation"  remain  in  the  regulations 
in  Parts  192  and  195. 

Section  192.1.  Exxon  found  fault  with 
proposed  §  191.1(b){2)(iii).  They  noted 
that  the  Preamble  stated  that  the 
proposed  5  191.1(b)(2)(iii)  is  intended  to 
clarify  that  gathering  lines  in  the  Gulf  of 
Mexico  and  its  inlets  will  be  subject  to 
the  proposed  inspection,  marking,  and 
reburial  requirements  in  §5  192.612  and 
195.413.  They  interpret  that  the  following 
language  proposed  in  S  192.1(b)(2): 
(b)  This  part  does  not  apply  to — 
(2)  Onshore  gathering  of  gas  outside  of 
(emphasis  added)*     *     * 

(iii)  Inlets  of  the  Gulf  of  Mexico 
except  as  provided  in  S  192.612  could  be 


construed  to  reverse  the  intent  of  this 
NPRM,  making  gathering  lines  within 
inlets  of  the  Gulf  of  Mexico  subject  to 
part  192  except  the  provisions  of 
§  192.612.  RSPA  does  not  interpret  this 
regulation  in  the  same  manner  as  Exxon. 
Nonetheless,  RSPA  agrees  that  wording 
suggested  by  Exxon  may  be  clearer  and 
has  revised  this  regulation  in 
accordance  with  the  suggestion. 

Sections  192.3  and  195.2.  Practically 
all  of  the  industry  commenters  thought 
that  the  term  "inlets"  in  the  definition  of 
"Gulf  of  Mexico  and  its  inlets"  in 
§§  192.3  and  195.2  should  be  better 
defined.  Many  industry  commenters 
thought  that  inlets  could  be  interpreted 
to  include  rivers,  tidal  marshes,  lakes, 
and  canals.  Public  Law  101-599  was 
enacted  to  assure  that  pipelines  in 
shallow  offshore  waters  where 
commercial  fishing  vessels  navigate  will 
not  pose  a  hazard  to  those  vessels.  In 
that  context,  the  Fisheries  Institute, 
which  also  commented  that  inlets 
should  be  better  defined,  attached  a  list 
where  menhaden  and  other  commercial 
fishing  activities  take  place.  The 
Fisheries  Institute  commented  that  the 
list  was  not  an  exhaustive  list  but  was 
submitted  in  hope  that  it  would  help  in 
better  defining  "Gulf  of  Mexico  and  its 
inlets."  The  list  was: 

1.  Fresh  Water  Bayou/Intercoastal 
Waterway  to  Calcasieu  River,  Cameron. 
Louisiana. 

2.  Calcasieu  Pass,  Cameron,  Louisiana. 

3.  Intercoastal  Waterway  to  Morgan  City. 
Louisiana. 

4.  South  West  Pass  across  Vermillion  Bay, 
Intercostal  City.  Louisiana. 

5.  Fresh  Water  Bayou.  Intercoastal  City, 
Louisiana. 

6.  Houma  Navigation  Channel/Intercoastal 
Waterway  to  Bayou  Chene,  Morgan  City, 
Louisiana. 

7.  Houma  Navigation  Channel  through 
Grand  Calliou  Bayou/Calliou  Lake.  DuLac 
Louisiana. 

8.  Houma  Navigation  Canal  through  Cat 
Island  Pass,  DuLac,  Louisiana. 

9.  East  Pascagoula  River,  Moss  Point 
Mississippi.  t 

RSPA  is  including  this  Hst  in  the 
Preamble  in  order  to  assist  pipeline 
operators  in  identifying  where 
menhaden  and  commercial  fishing 
activities  take  place.  Most  industry 
commenters  proposed  that  the  definition 
be  revised  to  be  limited  to  inlets  that  are 
open  to  the  sea.  Many  of  these  industry 
commenters  also  proposed  that  the 
exclusion  of  such  inlets  as  rivers,  tidal 
marshes,  lakes,  and  canals  be  set  forth 
in  the  regulation.  RSPA  agrees  that  the 
inlets  must  be  better  defined  and  has 
revised  this  definition  in  the  final  rule  to 
refer  to  inlets  open  to  the  sea  excluding 
rivers,  tidal  marshes,  lakes,  and  canals. 


It  is  important  to  repeat  information 
set  forth  in  the  Preamble  in  the  NPRM 
regarding  the  term  "mean  low  water." 
That  term  is  used  in  this  regulation  to 
conform  with  the  language  used  in  Pub. 
L  101-599.  "Mean  low  water"  can  be 
considered  to  denote  "mean  lower  low 
water"  as  used  in  the  nautical  chart 
datum  of  the  National  Ocean  Service. 

Some  commenters  argued  that  the 
definitions  of  exposed  pipeline  and 
hazard  to  navigation  should  be  limited 
to  water  from  3  feet  to  15  feet  deep, 
asserting  that  vessels  do  not  operate  in 
water  less  than  3  feet  deep  or  that 
vessels  operating  in  such  shallow 
waters  would  be  incapable  of  damaging 
a  pipeline.  Some  of  these  commenters 
also  stated  that  it  would  be  difficult  to 
conduct  underwater  inspections  in  such 
shallow  waters.  Enron  proposed  similar 
changes  and  suggested  that  a  definition 
for  "shallow  waters"  be  incorporated  in 
the  definitions  limiting  such  waters  from 
3  to  15  feet. 

RSPA  does  not  agree.  There  are 
locations  in  the  offshore  waters  of 
Louisiana  where  the  seabed  deepens 
very  slowly  and  3  feet  of  depth  may  be  a 
considerable  distance  out  into  open 
waters.  Fishing  vessels  navigate  in  such 
shallow  waters,  especially  when  some 
of  these  offshore  areas  have  silty  and 
soft  seabeds  where  the  hulls  of  the 
commercial  fishing  vessels  may  intrude 
into  the  silty  seabed  and  damage  the 
pipeline.  In  addition,  RSPA  is  not  aware 
of  great  difficulties  regarding 
underwater  inspections  in  offshore 
waters  less  than  3  feet  deep.  More 
importantly,  the  law  requires 
underwater  inspections  in  waters  less 
than  15  feet  deep:  so  this  comment  was 
not  incorporated. 

Sections  192.612  and  195.413.  The  Gas 
Piping  Technology  Committee  (GPTC) 
commented  that  many  prudent  operators 
of  pipelines  in  the  Gulf  of  Mexico  have 
historically  conducted  periodic 
inspections  of  their  offshore  pipelines 
and  those  operators  should  be  permitted 
to  use  an  inspection  conducted  prior  to 
October  3, 1989  as  the  inspection 
required  in  §§  192.612  and  195.41% 
especially  in  an  area  of  stable  seabed 
conditions.  RSPA  does  not  agree.  RSPA 
doubts  that  those  inspections  may  have 
included  determining  the  depth  of  burial 
of  the  pipelines.  The  language  of  the  law 
is  clear  that  only  inspections  conducted 
after  October  3, 1989  can  be  used  in 
compliance  with  the  initial  inspection; 
thus  RSPA  has  not  adopted  this 
recommendation. 

Exxon  commented  that  the  proposed 
rules  exclude  hazardous  liquid  gathering 
lines  of  4-inch  nominal  diameter  or 
smaller  from  the  inspection  and 
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suggested  that  a  similar  exclusion  be 
provided  for  gas  gathering  lines.  RSPA 
does  not  agree.  While  that  exclusion  for 
hazardous  liquid  gathering  lines  was 
provided  in  the  law,  such  an  exclusion 
was  not  provided  for  gas  gathering  lines. 
RSPA  believes  that  all  gathering  lines 
should  be  handled  similarly  and  is 
excluding  hazardous  liquid  gathering 
lines  of  less  than  4-inch  nominal 
diameter  only  because  of  the  exclusion 
in  the  law.  RSPA  does  not  see  a  reason 
to  deviate  from  the  law  with  regard  to 
gas  gathering  lines  of  less  than  4-inch 
nominal  diameter. 

Many  industry  commenters  stated 
that  it  would  be  very  difficult  to 
complete  the  inspection  by  18  months 
after  enactment  of  the  law,  (May  18, 
1992),  or  one  year  after  the  issuance  of 
the  regulations,  whichever  came  first 
Some  industry  commenters  asked  that 
the  time  for  the  initial  inspection  be 
extended  to  the  end  of  the  1992  summer 
construction  season.  Transco  suggested 
that  this  could  be  accomplished  by  using 
the  provisions  of  the  law  that  provide 
for  an  extension  of  time  of  6  months,  or 
November  16. 1992  for  gas  pipelines.  (It 
should  be  noted  that  the  law  provides 
for  an  extension  of  time  of  one  year,  or 
May  18, 1993  for  hazardous  liquid 
pipelines].  Transco  also  suggested  that 
operators  who  act  in  good  faith  to 
complete  the  necessary  surveys  in  a 
prudent  and  cost  effective  manner,  but 
have  been  unsuccessful  in  completing 
the  inspection  because  of  scheduling 
problems,  should  be  afforded  that 
consideration.  This  regulation,  which 
will  be  effective  on  January  6, 1992,  goes 
beyond  the  May  16, 1992  deadline. 
However,  an  extension  beyond  that  date 
would  be  in  keeping  with  the  intent  of 
the  law  where  just  cause  exists.  RSPA 
has  participated  in  many  forums 
regarding  these  regulations  and 
concludes  that  the  pipeline  operators 
are  acting  in  good  faith,  with  due 
diligence  and  care,  in  conducting  these 
i.nspections.  Therefore,  RSPA  will  utilize 
this  provision  in  the  law  to  extend  the 
deadline  for  conducting  this  initial 
inspection  for  all  pipeline  operators  and 
has  made  this  requirement  effective  on 
^k)vembe^  16, 1992.  Furthermore, 
because  of  the  emerging  development  of 
underwater  inspection  technology 
during  this  period,  such  an  extension  is 
justified.  This  date  for  completion  of  the 
initial  inspection  is  approximately  at  the 
end  of  the  1992  summer  construction 
season  in  keeping  with  the  suggestions 
made  by  industry  commenters.  RSPA 
does  not  see  reason  for  extending  this 
requirement  further  for  hazardous  liquid 
pipelines. 


Sections  19Z621(b)  and  195.413(b). 
Several  industry  commenters  objected 
to  the  term  "discovery"  used  in 
proposed  5§  192.621  (b).  (b)(1).  (b)(2), 
and  (b)(3)  and  195.413  (b).  (b)(1).  (b)(2). 
and  (b)(3).  Those  commenters  beKevc 
that  the  term  "discovery"  should  be 
changed  to  "determines."  Those 
commenters  stated  that  in  areas  where 
there  is  a  congestion  of  pipelines,  an 
exposed  pipeline  may  be  discovered  but 
time  should  be  allowed  for  the  operator 
to  determine  if  the  pipeline  belongs  to 
the  operator  or  if  it  is  an  abandoned 
pipeline. 

It  should  be  noted  that  the  proposed 
rule  was  applicable  to  an  operator  that 
"*  *  *  discovers  that  a  pipeline  it 
operates  is  exposed  *  *  *"  (italicized 
for  emphasis) .  Therefore,  the  operator 
must  determine  that  an  exposed  pipeline 
it  discovers  is  a  pipeline  that  it  operates. 
Therefore,  RSPA  does  not  believe  that 
the  term  "discover"  needs  to  be  revised 
and  has  not  adopted  this 
recommendation. 

Tenneco  Gas  commented  that  there  is 
a  deficiency  in  the  existing  gas  pipeline 
safety  regulations  (§  192.327(e))  that  has 
been  carried  forward  in  this  proposed 
rule.  The  proposed  rule  appears  to 
require  that  offshore  pipelines  must  be 
buried  under  actual  material  covering 
the  top  of  the  pipe,  rather  than  being 
situated  in  a  trench  of  a  certain  depth 
below  the  natural  bottom  of  the  seabed. 
Tenneco  argued  that  long  accepted 
offshore  pipeline  construction  practice 
requires  jetting-in  a  trench  capable  of 
accommodating  the  pipeline  at  least  3 
feet  beneath  the  natural  bottom  of  the 
sea.  In  soft  and  silty  bottoms,  currents 
soon  fill  in  this  trench  providing  actual 
burial  cover,  but  where  a  more 
consolidated  bottom  is  encountered,  the 
trench  may  never  silt  in  and  the  pipe  is 
never  really  covered  although  it  is 
adequately  protected  from  passing 
vessels  by  the  steep  walls  of  the  trench. 
For  the  purpose  of  pipeline  burial  in  an 
offshore  environment.  Termeco 
suggested  that  the  concept  of  burial 
should  refer  to  the  top  of  the  pipe  being 
beneath  the  normal  surrounding  seabed. 
The  API  made  similar  arguments 
regarding  the  use  of  the  term  "burial"  in 
the  definition  of  a  hazard  to  navigation. 

RSPA  agrees.  The  Preamble  in  the 
regulation  issued  in  1976  regarding 
burial  of  offshore  pipeline  recognized 
these  offshore  construction  practices  but 
did  not  adequately  craft  the  wording  of 
the  regulation  accordingly.  Revisions 
have  been  made  to  the  burial 
requirements  in  §§  192.612(b)(3)  and 
195.413(b)(3)  and  the  definition  of  a 
hazard  to  navigation  to  clarify  that  the 
top  of  the  pipeline  must  be  a  certain 


depth  below  the  seabed  rather  than 
having  to  be  buried.  A  revision  has  also 
been  made  to  the  definition  of  exposed 
pipeline  to  clarify  that  the  top  of  the 
pipeline  would  have  to  be  protruding 
above  the  seabed  for  the  pipeline  to  be 
considered  exposed. 

In  this  regard,  the  NTSB 
recommended  that  "seabed"  be  defined. 
The  NTSB  recognized  that  the  Gulf  of 
Mexico  seabed  consists  of  soft  soils  or 
silt  that  make  it  difficult  to  define. 
However.  NTSB  believes  that  unless  the 
term  seabed  is  defined,  pipeline 
operators  will  have  no  standard  by 
which  to  implement  requirements  and 
OPS  will  have  no  measure  by  which  to 
judge  compliance. 

RSPA  recognizes  that  many  offshore 
areas  in  the  Gulf  of  Mexico  do  not  have 
an  easily  definable  seabed,  but  still 
beheves  that  establishing  a  qualitative 
measurement  of  the  ocean  bottom,  such 
as  silt  density,  would  be  impracticable 
because  of  shifting  and  varying  silt 
density  on  the  ocean  bottom.  Therefore, 
the  NTSB  recommendation  was  not 
adopted. 

The  Department  of  the  Interior  (DOI) 
recommended  that  a  hazard  to 
navigation  be  defined  as  a  pipeline  less 
than  36  inches  below  the  seabed  in 
water  less  than  15  feet  deep.  DOI 
commented  that  a  vessel  of  less  than 
1600  gross  tons  operating  without  a 
nautical  chart  and  navigating  in  a 
manner  such  that  its  hull  touches  the 
seabed  could  easily  cut  through  a 
natural  gas  or  oil  pipeline  fully  buried  in 
36  inches  of  silt  of  unspecified  density. 
DOI  further  recommended  that  a 
pipeline  should  be  marked  until  such 
time  as  the  pipeline  is  reburied  to  at 
least  36  inches  below  the  seabed.  The 
NTSB  also  argued  that  pipelines  be 
considered  a  hazard  to  navigation  if  not 
buried  36  inches  because  testimony  at 
that  agency*s  hearings  indicate  that 
commercial  fishing  vessels  may  intrude 
2  or  more  feet  into  the  seabed. 

RSPA  recognizes  the  hazards  to 
pipelines  that  are  not  adequately  buried 
in  soft  silt.  However.  RSPA  believes, 
based  on  what  it  knows  today,  that  it  is 
technologically  impracticable  to  expect 
that  the  initial  38  inches  of  burial  be 
continuously  maintained  in  light  of  the 
shifting  silty  seabed.  RSPA  believes  that 
requiring  that  the  top  of  the  pipeline  be 
at  least  12  inches  below  the  seabed 
provides  adequate  protection  while 
recognizing  the  imstable  offshore 
environment  in  the  Gulf  of  Mexico.  The 
Fisheries  Institute,  representing  the 
commercial  fishing  industry,  also 
recognized  the  difficulties  of 
maintaining  the  burial  of  offshore 
pipelines,  and  supported  requiring  that 
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depth  below  the  seabed  rather  than 
having  to  be  buried.  A  revision  has  also 
been  made  to  the  definition  of  exposed 
pipeline  to  clarify  that  the  top  of  the 
pipeline  would  have  to  be  protruding 
above  the  seabed  for  the  pipeline  to  be 
considered  exposed. 

In  this  regard,  the  NTSB 
recommended  that  "seabed"  be  defined. 
The  NTSB  recognized  that  the  Gulf  of 
Mexico  seabed  consists  of  soft  soils  or 
silt  that  make  it  difficult  to  define. 
However,  NTSB  believes  that  unless  the 
term  seabed  is  defined,  pipeline 
operators  will  have  no  standard  by 
which  to  implement  requirements  and 
OPS  will  have  no  measure  by  which  to 
judge  comphance. 

RSPA  recognizes  that  many  offshore 
areas  in  the  Gulf  of  Mexico  do  not  have 
an  easily  definable  seabed,  but  still 
beUeves  that  establishing  a  qualitative 
measurement  of  the  ocean  bottom,  such 
as  silt  density,  would  be  impracticable 
because  of  shifting  and  varying  silt 
density  on  the  ocean  bottom.  Therefore, 
the  NTSB  recommendation  was  not 
adopted. 

The  Department  of  the  Interior  (DOI) 
recommended  that  a  hazard  to 
navigation  be  defined  as  a  pipehne  less 
than  36  inches  below  the  seabed  in 
water  less  than  15  feet  deep.  DOI 
commented  that  a  vessel  of  less  than 
1600  gross  tons  operating  without  a 
nautical  chart  and  navigating  in  a 
manner  such  that  its  hull  touches  the 
seabed  could  easily  cut  through  a 
natural  gas  or  oil  pipeline  fully  buried  in 
36  inches  of  silt  of  unspecified  density. 
DOI  further  recommended  that  a 
pipeline  should  be  marked  until  such 
time  as  the  pipeline  is  reburied  to  at 
least  36  inches  below  the  seabed.  The 
NTSB  also  argued  that  pipelines  be 
considered  a  hazard  to  navigation  if  not 
bxiried  36  inches  because  testimony  at 
that  agency's  hearings  indicate  that 
commercial  fishing  vessels  may  intrude 
2  or  more  feet  into  the  seabed. 

RSPA  recognizes  the  hazards  to 
pipelines  that  are  not  adequately  biuied 
in  soft  silt.  However,  RSPA  beUeves, 
based  on  what  it  knows  today,  that  it  is 
technologically  impracticable  to  expect 
that  the  initial  38  inches  of  burial  be 
continuously  maintained  in  light  of  the 
shifting  silty  seabed.  RSPA  believes  that 
requiring  that  the  top  of  the  pipeline  be 
at  least  12  inches  below  the  seabed 
provides  adequate  protection  while 
recognizing  the  unstable  offshore 
environment  in  the  Gulf  of  Mexico.  The 
Fisheries  Institute,  representing  the 
commercial  fishing  industry,  also 
recognized  the  difficulties  of 
maintaining  the  burial  of  offshore 
pipelines,  and  supported  requiring  that 


pipelines  remain  buried  only  12  inches. 
Commercial  fishing  representatives  have 
indicated  to  RSPA  staff  engineers  that 
intrusion  of  fishing  vessels  into  the 
seabed  would  rarely  exceed  12  inches 
because  a  vessel  cannot  be  extricated 
from  the  seabed  in  such  a  situation. 
Therefore,  this  comment  was  not 
adopted. 

Many  industry  commenters  objected 
to  having  to  bury  the  pipeline  within  6 
months  after  discovery  that  a  pipeline  is 
exposed  or  a  hazard  to  navigation. 
Those  commenters  argued  that 
depending  on  when  the  discovery  is 
made,  weather  conditions  could  make 
reburial  within  that  time  period  a 
difficult,  costly,  and  perhaps  hazardous 
procedure.  These  commenters  stated 
that  the  summer  construction  season  is 
generally  recognized  as  the  safest  time 
for  underwater  work  of  any  kind  in  the 
Gulf.  Panhandle  Eastern  raised  an 
additional  issue  that  shrimp  spawn  in 
the  spring  and  take  several  weeks  to 
mature.  They  also  said  that  oysters 
spawn  in  the  spring  and  take  several 
years  to  mature  but  the  first  several 
weeks  are  critical  for  survival. 
Panhandle  Eastern  stated  that 
scheduling  reburial  during  this  season 
may  be  highly  detrimental  to  the 
reproduction  of  the  shell  fish. 

RSPA  agrees  that  some  flexibility 
should  be  permitted  for  the  reburial  of 
the  pipelines  that  are  determined  to  be 
exposed  or  a  hazard  to  navigation. 
Public  Law  101-599  permits  RSPA  to 
extend  the  6  months  for  reburial  with 
respect  to  a  pipeline  facility  for  such 
period  as  is  reasonable.  RSPA  believes 
that  the  reasons  stated  by  some 
commenters — particularly  regarding 
weather  conditions  during  the  winter 
which  could  make  reburial  within  6 
months  a  difficult,  costly,  and  perhaps 
hazardous  procedure — justify  extending 
the  6  month  period  for  reburial. 
Therefore,  this  proposed  requirement 
has  been  amended  in  this  final  rule  to 
allow  for  reburial  not  later  than 
November  1  of  the  following  year  if  the  6 
month  period  is  later  than  November  1 
of  the  year  that  an  operator  discovers 
that  a  pipeline  it  operates  is  exposed  or 
a  hazard  to  navigation. 

Submar,  Inc.  commented  that  the 
current  regulations  permit  less  cover 
than  the  36  inches  for  normal  excavation 
or  18  inches  for  rock  excavation  for 
offshore  pipelines  if  it  is  impracticable 
to  comply  with  the  minimum  cover 
requirement,  and  the  proposed  rule  did 
not  provide  that  flexibility.  That 
commenter  stated  that  protective  mats 
could  be  placed  over  a  pipeline  requiring 
reburial  that  could  adequately  protect 
the  pipeline.  RSPA  drafted  the  proposed 


rule  in  accordance  with  the  law  that 
requires  reburial. 

In  addition,  RSPA  is  not  sufficiently 
famihar  with  the  use  of  these  protective 
mats.  Further,  the  current  regulations 
provide  such  an  option  only  if  it  is 
impracticable  to  comply  with  the  current 
cover  requirements,  making  such  an 
option  rare.  However,  RSPA  will 
consider  this  proposal  in  a  subsequent 
rulemaking  on  a  mandatory  and 
systematic  inspection  program  of 
offshore  pipelines  in  the  Gulf  of  Mexico 
and  its  inlets  as  required  by  Public  Law 
101-599. 

Chevron  commented  that  referencing 
33  CFR  part  64  as  a  means  to  mark 
pipelines  does  not  provide  adequate 
guidance  for  pipeline  operators.  Chevron 
wondered  what  minimum  buoy 
placement  interval  operators  should  use 
as  a  guide  to  mark  an  exposed  pipeline. 
If  an  interval  less  than  one  mile  is 
specified.  Chevron  is  concerned  that  an 
adequate  supply  of  buoys  may  not  exist. 
The  GPTC  commented  that  Coast  Guard 
buoys  are  unduly  restrictive  and  costly 
(about  $900)  to  be  used  for  a  short 
period  of  time  while  the  pipeline  is 
scheduled  for  reburial.  The  GPTC 
argued  that  reflective  type  buoys  that 
are  lower  in  cost  should  be  permitted, 
stating  that  some  local  Coast  Guard 
Commanders  have  previously 
demanded  the  use  of  the  higher  priced, 
lighted  buoys. 

RSPA  does  not  agree  that  the  buoys  to 
be  used  to  mark  a  pipeline  should  be 
reflective  type  buoys  because  they  will 
only  be  used  up  to  6  months.  Reflective 
buoys  are  very  difficult  to  see  at  night. 
The  Coast  Guard  Commanders,  being 
familiar  with  the  offshore  waters  in  their 
districts,  are  in  a  better  position  to 
determine  the  type  of  buoy  that  should 
be  used  in  that  district.  Therefore.  RSPA 
believes  that  the  local  Coast  Guard 
Commander  should  specify  the  type  of 
buoy  in  accordance  with  33  CFR  part  64, 
and  should  not  be  restricted  to  low  cost 
reflective  buoys.  RSPA  has  been 
advised  by  the  Coast  Guard  that  they 
require  yellow  lighted  buoys  having  a 
yellow  light  flashing  not  more  than  30 
times  per  minute.  In  addition.  RSPA 
concludes  that  the  placement  of  a  buoy 
should  be  at  the  ends  of  the  pipeline 
segment  and  at  intervals  of  not  more 
than  500  yards.  However,  if  the  pipeline 
segment  that  requires  marking  is  less 
than  200  yards,  the  segment  need  only 
be  marked  at  the  center  of  the  segment. 
One  mile  intervals,  as  proposed  by 
Chevron  is  too  far  of  a  distance  to 
indicate  that  there  is  an  underwater 
hazard.  RSPA  has  consulted  with  the 
Coast  Guard  concerning  these 
requirements.  The  Coast  Guard  advises 


that  a  list  of  supply  sources  for  buoys 
can  be  obtained  by  contacting  the 
Commander,  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
500  Camp  Street,  New  Orleans.  LA 
70130-3396;  telephone  (504)  589-2944  or 
589-6234. 

Two  industry  commenters  stated  that 
reporting  a  pipeline  to  the  Coast  Guard 
within  24  hours  after  discovery  did  not 
provide  sufficient  time  under  certain 
circumstances.  Since  an  operator  must 
determine  that  an  exposed  pipeline  is  a 
pipehne  that  it  operates,  this  should 
provide  adequate  time  to  notify  the 
Coast  Guard  24  hours  after  discovery 
that  the  pipeline  is  exposed  or  a  hazard 
to  navigation.  Therefore,  RSPA  did  not 
adopt  this  comment.  This  final  rule  has 
been  revised  to  require  pipeline 
operators  to  notify  the  National 
Response  Center,  telephone:  1-800-424- 
8802  rather  than  the  U.S.  Coast  Guard, 
as  was  proposed  in  the  Notice.  The 
National  Response  Center  is  operated 
by  the  Coast  Guard  and  will  provide  the 
information  to  the  appropriate  Coast 
Guard  district  office.  This  final  rule 
requires  that  the  report  to  the  National 
Response  Center  include  the  location  of 
the  pipeline  segment.  The  Coast  Guard 
has  advised  RSPA  that  the  location 
should  be  identified  by  Loran — C 
coordinates,  state  plane  coordinates, 
geographic  coordinates  consisting  of 
latitude  and  longitude  in  degrees, 
minutes,  and  seconds,  or  by  other 
equivalent  methods. 

Texaco  and  API  argued  that  marking 
the  pipehne  in  7  days  may  not  provide 
sufficient  time.  They  recommended  30 
days.  RSPA  does  not  agree.  Thirty  days 
is  too  long  of  a  period  to  leave 
unmarked  a  pipeline  that  is  exposed  or  a 
hazard  to  navigation.  Seven  days  should 
provide  sufficient  time  for  marking  a 
pipeline.  Therefore.  RSPA  did  not  adopt 
this  comment. 

Cost /Benefit  Analysis 

The  City  of  Florence  Gas  System 
commented  that  they  would  like  to  see  a 
cost/benefit  analysis  conducted  before 
the  regulation  becomes  effective.  RSPA 
has  prepared  such  an  evaluation  and  it 
is  available  in  the  docket.  This 
evaluation  estimates  the  present  value 
of  the  benefits  to  be  $17.6  million  and 
the  present  value  of  the  costs  to  be  $8.7 
million. 

Chevron  believes  that  the  RSPA 
estimate  of  $8,000  per  mile  for  an  initial 
inspection  is  very  low.  They  believe  that 
$12,000  per  mile  is  more  realistic  and 
that  the  costs  may  rise  if  equipment  is 
not  available.  Chevron  further  observed 
that  the  costs  of  reburying  exposed 
pipelines  were  not  included  in  the  cost/ 
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benefits  analysis.  They  estimated  that 
this  rulemaking  could  cost  $50  million  or 
as  much  as  $100  million  if  grandfathered 
pipelines  are  covered  by  this  regulation. 
Conversely,  the  Fisheries  Institute 
stated  that  the  cost  of  $aOOO  per  mile  for 
an  initial  inspection  is  too  high, 
indicating  that  $7,000  is  closer  to  the 
market  value. 

RSPA  does  not  agree  with  Chevron 
that  this  rulemaking  could  cost  $50 
million,  much  less  $100  million.  RSPA 
conservatively  estimates  that 
approximately  1,000  miles  of  off.-ihore 
pipelines  will  be  subject  to  the 
inspection  requirements.  RSPA 
acknowledges  that  it  is  difficult  to 
estimate  the  number  of  miles  of  pipeline 
that  may  be  exposed  or  a  hazard  to 
navigation,  and  has  used  conservative 
cost  figures  as  well  as  conservative 
benefit  figures  in  developing  the  cost/ 
benefit  analysis.  Realistic  reburial  costs 
have  benn  factored  into  the  analysis. 
The  number  of  miles  of  pipelines  that 
require  reburial  as  a  result  of  this  initial 
inspection  will  be  known  and 
apprcpriatnly  considered  in  any  later 
rulemaking  rcgardmg  periodic 
inspections.  With  respect  to  this 
rulemaking,  these  regulations  were 
developed  very  narrowly  in  accordance 
with  the  law,  and  RSPA  has  determined 
that  the  expected  benefits  will  exceed 
the  expected  costs. 

Impact  Assessment 

The  proposed  rules  are  considered  to 
be  non-major  under  Executive  Order 
11591,  and  are  not  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28, 
1979). 

This  proposed  rulemaking  is  required 
by  law.  The  costs  of  conducting  the 
underwater  inspections  are  now 
avcragi'ig  less  than  $8,000  per  mile  using 
recently  developed  technology.  Some  of 
the  variables  that  affect  the  costs  of 
conducting  an  underwater  inspection 
are  the  amount  of  pipeline  to  be 
inspected,  weather,  mobilization  costs, 
and  location.  Based  on  available  data, 
there  are  less  than  1,000  miles  of 
offshore  gas  and  hazardous  liquid 
pipelines  in  the  Gulf  of  Mexico  and  its 
inlets  in  water  less  than  15  feet  deep,  so 
that  it  should  cost  less  than  $6  million  to 
conduct  the  initial  inspection  of  these 
pipelines  as  mandated  by  Public  Law 
101-599.  Costs  are  continuing  to  drop  as 
better  technology  is  developed  and 
underwater  inspections  become  more 
common.  INGAA  provided  information 
regarding  the  underwater  inspections 
that  have  been  conducted  as  of  June  23, 
1990,  and  assuming  that  this  data  is 
representative  of  the  findings  in  future 
underwater  pipeline  inspections,  it 


appears  that  less  than  1  percent  of  the 
offshore  pipelines  may  be  exposed 
above  the  seabed.  However,  information 
is  not  yet  available  to  determine  the 
percentage  of  the  pipelines  that  may  be 
a  hazard  to  navigation  (i.e..  those 
pipelines  buried  less  than  12  inches). 
Current  pipeline  technology  can  be  used 
in  reburying  pipelines.  The  cost  of 
reburying  a  pipeline  also  varies 
significantly  depending  on  similar 
variable  factors  set  forth  above. 

A  Regulatory  Evaluation  has  been 
prepared  and  is  available  in  the  docket. 
This  evaluation  estimates  the  present 
value  of  the  benefits  to  be  $17.6  million 
and  the  present  value  of  the  costs  to  be 
$8.7  million.  Based  on  the  facts  available 
concerning  the  impact  of  this  final  rule.  I 
certify  under  Section  605  of  the 
Regulatory  Flexibility  Act  that  they 
would  not,  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
because  small  entities  do  not  operate 
pipelines  offshore. 

Paperwork  Reduction  Act 

The  final  rule  requires  that  pipeline 
operators  report  to  RSPA  pipelines  in 
the  Gulf  of  Mexico  and  its  inlets  that  are 
exposed  or  a  hazard  to  navigation.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  198C  (Pub.  L.  96-511). 
these  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 

The  reporting  and  recordkeeping 
requirements  associated  with  this  nde 
were  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C  chapter  35. 
The  reporting  and  recordkeeping 
approval  is  No.  2137-0583. 

Federalisai 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  RSPA  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects 

49  cm  Part  190 

Administrative  practice  and 
procedure,  Penalties,  Pipeline  safety. 

49  CFR  Parts  191  and  192 

Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Ammonia.  Carbon  dioxide,  Petroleum, 
Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 


In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  parts  19a  191. 
192,  and  195  as  follows: 

PART  190-{AMEN0£0] 

1.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672, 1677, 1679a. 
1679b,  1680. 1681,  1804.  2002.  2006.  2007,  2008, 
2009,  and  2010;  49  CFR  1.53. 

2.  Section  190.229  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  190.229    Criminal  penalties  generaRy. 

***** 

(d)  Any  person  who  willfully  and 
knowingly  defaces,  damages,  removes, 
or  destroys  any  pipeline  sign,  right-of- 
way  marker,  or  marine  buoy  required  by 
the  NGPSA,  the  HLPSA.  or  the  HMTA. 
or  any  regulation  or  order  issued 
thereunder  shall,  upon  conviction,  be 
subject  for  each  offense,  to  a  fine  of  not 
more  than  $5,000,  imprisonment  for  a 
term  not  to  exceed  1  year,  or  both. 


PART  191— [AMENDED] 

1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1681(b]  and 
1806(b):  SS  191.23  and  191.25  also  issued 
under  49  App.  U.S-C  1672(a);  and  49  CFR 
1.53. 

2.  Section  191.27  is  added  to  read  as 
follows: 

§  191.27    FiUng  offshore  pIpeHn*  condition 


(a)  Each  operator  shall,  within  60  days 
after  completion  of  the  inspection  of  all 
its  underwater  pipelines  subject  to 
§  192.612(a),  report  the  following 
information; 

(1)  Name  and  principal  address  of 
operator. 

(2)  Date  of  report. 

(3)  Name,  job  title,  and  business 
telephone  number  of  person  submitting 
the  report. 

(4)  Total  niunber  of  miles  of  pipeline 
inspected. 

(5)  Length  and  date  of  installation  of 
each  exposed  pipeline  segment,  and 
location,  including,  if  available,  the 
location  according  to  the  Minerals 
Management  Service  or  state  offshore 
area  and  block  number  tract 

(6)  Length  and  date  of  installation  of 
each  pipeline  segment,  if  different  from 
a  pipeline  segment  identified  under 
paragraph  (a)(5)  of  this  section,  that  is  a 
hazard  to  navigation,  and  the  location, 
including,  if  available,  the  location 
according  to  the  Minerals  Management 
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In  consideration  of  the  foregoing. 
RSPA  amends  49  CFR  parts  19a  191. 
192.  and  195  as  follows: 

PART  190— {AMENDED] 

1.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672, 1677, 1679a. 
1679b.  1680. 1681,  1804.  2002.  2006.  2007.  2008, 
2009,  and  2010;  49  CFR  1.53. 

2.  Section  190.229  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  19a229    Criminal  penalties  generally. 
***** 

(d)  Any  person  who  willfully  and 
knowingly  defaces,  damages,  removes, 
or  destroys  any  pipeline  sign,  right-of- 
way  marker,  or  marine  buoy  required  by 
the  NGPSA.  the  HLPSA,  or  the  HMTA. 
or  any  regulation  or  order  issued 
thereunder  shall,  upon  conviction,  be 
subject,  for  each  offense,  to  a  fine  of  not 
more  than  $5,000,  imprisonment  for  a 
term  not  to  exceed  1  year,  or  both. 


PART  191— [AMENDED] 

1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1681(b]  and 
1808(b):  §§  191.23  and  191.25  also  issued 
under  49  App.  U.S.C  1672(a);  and  49  CFR 
1.53. 

2.  Section  191.27  is  added  to  read  as 
follows: 

§  191.27    FIHng  offshore  pipeline  condition 
reports. 

(a)  Each  operator  shall,  within  60  days 
after  completion  of  the  inspection  of  aU 
its  underwater  pipelines  subject  to 
§  192.612(a).  report  the  following 
information: 

(1)  Name  and  principal  address  of 
operator. 

(2)  Date  of  report. 

(3)  Name,  job  title,  and  business 
telephone  number  of  person  submitting 
the  report. 

(4)  Total  number  of  miles  of  pipeline 
inspected. 

(5)  Length  and  date  of  installation  of 
each  exposed  pipeline  segment,  and 
location,  including,  if  available,  the 
location  according  to  the  Minerals 
Management  Service  or  state  offshore 
area  and  block  number  tract 

(6)  Length  and  date  of  installation  of 
each  pipeline  segment,  if  different  itom 
a  pipeline  segment  identified  under 
paragraph  (a)(5)  of  this  section,  that  is  a 
hazard  to  navigation,  and  the  location, 
including,  if  available,  the  location 
according  to  the  Minerals  Management 


Federal  Register  /  Vol.  56.  No.  234  /  Thursday,  December  5.  1991  /  Rules  and  Regulations       63771 


Service  or  state  offshore  area  and  block 
number  tract 

(b)  The  report  shall  be  mailed  to  the 
Information  OfTicer,  Research  and 
Special  Programs  Administration, 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington,  DC 
20590. 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672  and  1804:  49 
CFR  1.53. 

2.  Section  192.1  is  amended  by  adding 
paragraph  (b)(3)  to  read  as  follows: 

§  192.1    Scope  of  part 

***** 

(b)  *  •  • 

(3)  Onshore  gathering  of  gas  within 
inlets  of  the  Gulf  of  Mexico  except  as 
provided  in  §  192.612. 

3.  In  §  192.3,  deflnitions  ol Exposed 
pipeline.  Gulf  of  Mexico  and  its  inlets, 
and  Hazard  to  navigation  are  added  in 
appropriate  alphabetical  order  as 
follows: 

{192.3    Definition*. 

***** 

Exposed  pipeline  means  a  pipeline 
where  the  top  of  the  pipe  is  protruding 
above  the  seabed  in  water  less  than  15 
feet  deep,  as  measured  from  the  mean 
low  water. 


Gulf  of  Mexico  and  its  inlets  means 
the  waters  from  the  mean  high  water 
mark  of  the  coast  of  the  Gulf  of  Mexico 
and  its  inlets  open  to  the  sea  (excluding 
rivers,  tidal  marshes,  lakes,  and  canals) 
seaward  to  include  the  territorial  sea 
and  Outer  Continental  Shelf  to  a  depth 
of  15  feet,  as  measured  from  the  mean 
low  water. 

Hazard  to  navigation  means,  for  the 
purpose  of  this  part,  a  pipeline  where 
the  top  of  the  pipe  is  less  than  12  inches 
below  the  seabed  in  water  less  than  15 
feet  deep,  as  measured  from  the  mean 
low  water. 


4.  Section  192.612  is  added  to  Subpart 
L  to  read  as  follows: 

S  192.612    Underwater  inspection  and  re> 
iHiriai  of  pipelines  in  ttie  Gulf  of  Mexico  and 
Its  inlets. 

(a)  Each  operator  shall,  in  accordance 
with  this  section,  conduct  an 
underwater  inspection  of  its  pipelines  in 
the  Gulf  of  Mexico  and  its  inlets.  The 
inspection  must  be  conducted  after 
October  3, 1989  and  before  November 
16, 1992. 

(b)  If,  as  a  result  of  an  inspection 
under  paragraph  (a)  of  this  section,  or 


upon  notification  by  any  person,  an 
operator  discovers  that  a  pipeline  it 
operates  is  exposed  on  the  seabed  or 
constitutes  a  hazard  to  navigation,  the 
operator  shall — 

(1)  Promptly,  but  not  later  than  24 
hours  after  discovery,  notify  the 
National  Response  Center,  telephone: 
1-800-424-6802  of  the  location,  and.  if 
available,  the  geographic  coordinates  of 
that  pipeline; 

(2)  Promptly,  but  not  later  than  7  days 
after  discovery,  mark  the  location  of  the 
pipeline  in  accordance  with  33  CFR  Part 
64  at  the  ends  of  the  pipeline  segment 
and  at  intervals  of  not  over  500  yards 
long,  except  that  a  pipeline  segment  less 
than  200  yards  long  need  only  be 
marked  at  the  center;  and 

(3)  Within  6  months  after  discovery,  or 
not  later  than  November  1  of  the 
following  year  if  the  6  month  period  is 
later  than  November  1  of  the  year  the 
discovery  is  made,  place  the  pipeline  so 
that  the  top  of  the  pipe  is  36  inches 
below  the  seabed  for  normal  excavation 
or  18  inches  for  rock  excavation. 

PART  195— [AMENDED]  |    ' 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  2001  et  seq.;  49 
CFR  1.53. 

2.  Section  195.1  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows:  I 

§  195.1    Appllcatiinty.  ' 

***** 

(b)  *  *  * 

(4)  Transportation  of  petroleum  in 
onshore  gathering  lines  in  rural  areas 
except  gathering  lines  in  the  inlets  of  the 
Gulf  of  Mexico  subject  to  §  195.413; 

3.  In  §  195.2,  definitions  oi  Exposed 
pipeline.  Gulf  of  Mexico  and  its  inlets, 
and  Hazard  to  navigation  are  added  in 
appropriate  alphabetical  order  as 
follows: 

S  195.2    Definttions.  | 


Exposed  pipeline  means  a  pipeline 
where  the  top  of  the  pipe  is  protruding 
above  the  seabed  in  water  less  than  15 
feet  deep,  as  measured  from  the  mean 
low  water. 


Gulf  of  Mexico  and  its  inlets  means 
the  waters  from  the  mean  high  water 
mark  of  the  coast  of  the  Gulf  of  Mexico 
and  its  inlets  open  to  the  sea  (excluding 
rivers,  tidal  marshes,  lakes,  and  canals] 
seaward  to  include  the  territorial  sea 
and  Outer  Continental  Shelf  to  a  depth 
of  15  feet,  as  measured  from  the  mean 
low  water. 


Hazard  to  navigation  means,  for  the 
purpose  of  this  part,  a  pipeline  where 
the  top  of  the  pipe  is  less  than  12  inches 
below  the  seabed  in  water  less  than  15 
feet  deep,  as  measured  from  the  mean 
low  water. 


4.  Section  195.57  is  added  to  subpart  B 
to  read  as  follows: 

S195.S7    Filing  off  shore  pipeline  condition 
reports. 

(a)  Each  operator  shall,  within  60  days 
after  completion  of  the  inspection  of  all 
its  underwater  pipelines  subject  to 

§  195.413(a),  report  the  following  . 
information:  ' 

(1)  Name  and  principal  address  of 
operator. 

(2)  Date  of  report. 

(3)  Name,  job  title,  and  business 
telephone  number  of  person  submitting 
the  report. 

(4)  Total  number  ofimiles  of  pipeline 
inspected. 

(5)  Length  and  date  of  installation  of 
each  exposed  pipeline  segment,  and 
location:  including,  if  available,  the 
location  according  to  the  Minerals 
Management  Service  or  state  offshore 
area  and  block  number  tract. 

(6)  Length  and  date  of  installation  of 
each  pipeline  segment  if  different  from 
a  pipeline  segment  identified  under 
paragraph  (a)(5)  of  this  section,  that  is  a 
hazard  to  navigation,  and  the  location: 
including,  if  available,  the  location 
according  to  the  Minerals  Management 
Service  or  state  offshore  area  and  block 
number  tract. 

(b)  The  report  shall  be  mailed  to  the 
Information  Officer,  Research  and 
Special  Programs  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

4.  Section  195.413  is  added  to  subpart 
F  to  read  as  follows: 

S  195.413    Underwater  inspection  and 
retMJrial  of  pipelines  in  ttie  Gulf  of  Mexico 
and  Its  Inlets. 

(a)  Except  for  gathering  lines  of  4-inch 
nominal  diameter  or  smaller,  each 
operator  shall,  in  accordance  with  this 
section,  conduct  an  underwater 
inspection  of  its  pipelines  in  the  Gulf  of 
Mexico  and  its  inlets.  The  inspection 
must  be  conducted  after  October  3. 1989 
and  before  November  16, 1992. 

(b)  If,  as  a  result  of  an  inspection 
under  paragraph  (a)  of  this  section,  or 
upon  notification  by  any  person,  an 
operator  discovers  that  a  pipeline  it 
operates  is  exposed  on  the  seabed  or 
constitutes  a  hazard  to  navigation,  the 
operator  shall — 
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(1)  Promptly,  but  not  later  than  24 
hours  after  discovery,  notify  the 
National  Response  Center,  telephone: 
l_aOCM24-8802  of  the  location,  and.  if 
available,  the  geographic  coordinates  of 
that  pipeline; 

(2)  Promptly,  but  not  later  than  7  days 
after  discovery,  mark  the  location  of  the 
pipeline  in  accordance  with  33  CFR  Part 
64  at  the  ends  of  the  pipeline  segment 


and  at  intervals  of  not  over  500  yards 
long,  except  that  a  pipeline  segment  less 
than  200  yards  long  need  only  be 
marked  at  the  center  and 

(3)  Within  6  months  after  discovery,  or 
not  later  than  November  1  of  the 
following  year  if  the  6  month  period  is 
after  November  1  of  the  year  that  the 
discovery  is  made,  place  the  pipeline  so 
that  the  top  of  the  pipe  is  36  inches 


below  the  seabed  for  normal  excavation 
or  18  inches  for  rock  excavation. 

Issued  in  Washington,  DC  on  November  27. 
1991. 

Travis  P.  Dungan. 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  91-28994  Filed  12-4-91;  8:45  am] 
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Issued  in  Washington.  DC  on  November  27. 
1991. 
Travis  P.  Dungan, 

Administrator.  Research  and  Special 

Programs  Administration. 

[FR  Doc.  91-28994  Filed  12-4-91;  8:45  am) 

BILLING  CODE  4t10-aO-M 


Thursday 
December  5,  1991 


E     5 


Part  IV 

I 

Environmental 
Protection  Agency 

40  CFR  Part  55 

Outer  Continental  Shelf  Air  Regulations; 

Proposed  Rule 


63774 


federal  Register  /  Vol.  56,  No.  234  /  Thursday,  December  5,  19in  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

(FRL-4036-9] 

Outer  Continental  Shelf  Air 

Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  a  new 
part  55  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations.  This  Part 
would  establish  requirements  to  control 
air  pollution  from  outer  continental  shelf 
("OCS")  sources. 

Section  328  of  the  Clean  Air  Act  ("the 
Act")  (42  U.S.C.  7401,  et  seq.).  as 
amended  by  Public  Law  101-549,  the 
Clean  Air  Act  Amendments  of  1990 
("CAAA-90"),  enacted  on  November  15, 
1990.  requires  EPA  to  promulgate  a  rule 
establishing  air  pollution  control 
requirements  for  CX^S  sources.  The 
purpose  of  the  requirements  is  to  attain 
and  maintain  federal  and  state  ambient 
air  quality  standards,  to  comply  with 
part  C  of  title  1.  and  to  provide  for  equity 
between  onshore  sources  and  OCS 
sources  located  within  25  miles  of  state 
seaward  boundaries. 

The  proposed  requirements  apply  to 
all  OCS  sources  except  those  located  in 
the  Gulf  of  Mexico  west  of  87.5  degrees 
longitude  (near  the  border  of  Florida  and 
Alabama).  New  sources  must  comply 
with  the  requirements  on  the  day  of 
their  promulgation,  and  existing  sources 
must  comply  within  24  months  of 
promulgation  For  sources  located  within 
25  miles  of  a  state  boundary,  the 
requirements  will  be  the  same  as  the 
requirements  that  would  be  applicable  if 
the  source  were  located  in  the 
corresponding  onshore  area  ("COA").  In 
states  affected  by  this  rule,  state 
boundaries  extend  three  miles  from  the 
coastline  except  on  the  gulf  coast  of 
Florida,  where  the  State's  boundary 
extends  three  leagues  (approximately  9 
miles)  from  the  coastline.  Sources 
located  beyond  25  miles  of  state 
boundaries  will  be  subject  to  federal 
requirements  for  Prevention  of 
Significant  Deterioration  ("PSD")  (40 
CFR  52.21).  New  Source  Performance 
Standards  ("NSPS")  (40  CFR  part  60), 
and  National  Emissions  Standards  for 
Hazardous  Air  Pollutants  ("NESHAPS") 
(40  CFR  part  61)  apply  to  the  extent  they 
are  rationally  related  to  protection  of 
ambient  air  quality  standards.  EPA  is 
proposing  that,  when  promulgated,  the 
following  federal  requirements  will  also 
apply:  The  federal  operating  permit 
program  (40  CFR  part  71)  and  enhanced 


compliance  and  monitoring  regulations 
promulgated  pursuant  to  section 
114(a)(3)  of  the  Act.  Beyond  25  miles  of 
state  boundaries  of  OCS  program 
requirements  will  be  implemented  and 
enforced  solely  by  EPA.  Part  55  also 
establishes  procedures  to  allow  the 
Administrator  to  exempt  any  OCS 
source  from  a  specific  onshore  control 
requirement  if  it  is  technically  infeasible 
or  poses  an  unreasonable  threat  to 
health  or  safety. 

DATES:  Comments  on  the  proposed 
regulations  must  be  received  by 
February  3. 1992.  The  EPA  will  hold 
public  hearings  in  January  1992  at  the 
addresses  listed  below.  Requests  to 
present  oral  testimony  must  be  received 
on  or  before  December  19, 1991. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to  either  of  the 
addresses  below: 
EPA  Air  Docket  (A-1),  Attn:  Docket  No. 

A-91-45,  Environmental  Protection 

Agency,  Region  9,  75  Hawthorne  St., 

San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn:  Air 

Docket  No.  A-^-45,  Environmental 

Protection  Agency,  401  M  Street  SW., 

Washington,  DC  20460. 

The  hearings  will  be  held  at  the 
following  places: 

January  6, 1992, 9  a.m.-5  p.m.,  EPA, 

Region  9,  75  Hawthorne  Street,  San 

Francisco.  CA. 
January  7, 1992,  9  a.m.-5  p.m.,  Los 

Angeles  Hyatt  Regency,  711  Hope 

Street.  Los  Angeles,  CA. 
January  13, 1992, 9  a.m.-5  p.m.,  EPA 

Headquarters,  Waterside  Mall,  401  M 

Street,  SW.,  Washington.  DC. 
January  21, 1992,  9  a.m.-5  p.m..  Clarion 

Hotel,  4800  Spenard  Road,  Anchorage, 

Alaska. 

Persons  interested  in  attending  any  of 
the  hearings  or  wishing  to  present  oral 
testimony  should  contact  Ms.  Linda 
Barajas  in  writing  at  EPA.  Region  9,  Air 
and  Toxics  Division  (A-3-1).  75 
Hawthorne  St.,  San  Francisco,  CA  94105. 

Docket:  This  rulemaking  is  determined 
to  be  subject  to  the  requirements  of 
section  307(d)  of  the  Clean  Air  Act 
Supporting  information  used  in 
developing  the  proposed  rule  is 
contained  Docket  No.  A-01-76.  This 
docket  is  available  for  public  inspection 
and  copying  at  the  Docket  addresses 
listed  above.  In  Washington,  the  docket 
will  be  available  to  the  public  in  room 
M-1500  from  8:30  a.m.  to  12  p.m.  and  1:30 
p.m.  to  3:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  In  San 
Francisco  the  docket  will  be  available  to 
the  public  in  the  EPA  library,  13th  floor, 
from  9  a.m.  to  3  pjn..  Monday  through 


Friday.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alison  Bird,  Air  and  Toxics  Division 
(A-2),  U.S.  EPA,  Region  9.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION:  This 

preamble  is  organized  according  to  the 
following  outline: 

I.  Background  and  Purpose 

II.  Discussion  of  the  Proposed  Regulations 

A.  Section  55.1 — Authority  and  Scope 

B.  Section  55.2 — Definitions 

C.  Section  55.3 — Applicability 

D.  Section  55.4 — Requirements  to  Submit  a 
Notice  of  Intent 

E.  Section  55.5 — Designation  of  the 
Corresponding  Onshore  Area  (COA) 

F.  Section  55.6 — Permit  Requirements 

G.  Section  55.7 — Exemptions 

H.  Section  55.8 — Monitoring,  Reporting, 

Inspections,  and  Compliance 
I.  Section  55.9 — Enforcement 
J.  Section  55.10— Fees 
K.  Section  55.11 — Delegation 
L  Section  55.12 — Consistency  Updates 
M.  Section  55.13 — Applicable  Federal 

Requirements 
N.  Section  55.14 — Applicable  Requirements 

of  the  COA 

III.  Additional  Topics  for  Discussion 

A.  Relationship  Between  the  OCS 
Regulations  and  State  Implementation 
Plans 

B.  The  Applicability  to  OCS  Sources  of 
Regulations  Controlling  Air  Pollutants 
that  are  not  Significantly  Related  to  a 
State  or  Federal  Ambient  Standard 

IV.  Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Assessment) 

B.  Regulatory  Flexibihty  Act 

C.  Paperwork  Reduction  Act 

List  of  Subjects  in  40  CFR  Part  55 

Section  I  provides  the  background  on 
the  purpose  and  expected  benefits  of 
adding  section  328  to  the  Act. 

Section  II  contains  a  discussion  of  the 
rule  and  provides  background 
information  on  the  concepts  behind  the 
rule.  This  section  also  provides  a 
comprehensive  background  on  any 
issues  or  controversial  aspects 
considered  with  respect  to  the  rule. 

Section  III  presents  additional  topics 
important  to  the  OCS  regulatory 
program.  These  areas  are  not  related  to 
specific  regulatory  requirements  and  so 
they  are  addressed  in  a  separate  section 
of  the  preamble. 

Section  IV  contains  the  administrative 
requirements  that  accompany  federal 
regulatory  actions.  These  include  the 
topics  listed  in  the  preamble  outline. 

Section  V  contains  the  list  of  subjects 
included  in  the  proposed  40  CFR  part  55. 

Many  citations  (e.g.,  "[see  §  55.10]") 
are  made  in  this  preamble.  These 
citation  sections  will  not  be  followed  by 
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Friday.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alison  Bird.  Air  and  Toxics  Division 
(A-2).  U.S.  EPA.  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  according  to  the 
following  outline: 

I.  Background  and  Purpose 

II.  Discussion  of  the  Proposed  Regulations 

A.  Section  55.1 — Authority  and  Scope 

B.  Section  55.2 — Dermitions 

C.  Section  55.3 — Applicability 

D.  Section  55.4 — Requirements  to  Submit  a 
Notice  of  Intent 

E.  Section  55.5 — Designation  of  the 
Corresponding  Onshore  Area  (COA) 

F.  Section  55.6 — Permit  Requirements 

G.  Section  55.7 — Exemptions 

H.  Section  55.8.— Monitoring,  Reporting, 

Inspections,  and  Compliance 
I.  Section  55.9 — Enforcement 
J.  Section  55.10— Fees 
K.  Section  55.11 — Delegation 
L  Section  55.12 — Consistency  Updates 
M.  Section  55.13 — Applicable  Federal 

Requirements 
N.  Section  55.14 — Applicable  Requirements 

of  the  COA 

III.  Additional  Topics  for  Discussion 

A.  Relationship  Between  the  OCS 
Regulations  and  State  Implementation 
Plans 

B.  The  Applicability  to  OCS  Sources  of 
Regulations  Controlling  Air  Pollutants 
that  are  not  Significantly  Related  to  a 
State  or  Federal  Ambient  Standard 

IV.  Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Assessment) 

B.  Regulatory  Flexibihty  Act 

C.  Paperwork  Reduction  Act 

List  of  Subjects  in  40  CFR  Part  55 

Section  I  provides  the  background  on 
the  purpose  and  expected  benefits  of 
adding  section  328  to  the  Act. 

Section  II  contains  a  discussion  of  the 
rule  and  provides  background 
information  on  the  concepts  behind  the 
rule.  This  section  also  provides  a 
comprehensive  background  on  any 
issues  or  controversial  aspects 
considered  with  respect  to  the  rule. 

Section  III  presents  additional  topics 
important  to  the  OCS  regulatory 
program.  These  areas  are  not  related  to 
specific  regulatory  requirements  and  so 
they  are  addressed  in  a  separate  section 
of  the  preamble. 

Section  IV  contains  the  administrative 
requirements  that  accompany  federal 
regulatory  actions.  These  include  the 
topics  Usted  in  the  preamble  outline. 

Section  V  contains  the  list  of  subjects 
included  in  the  proposed  40  CFR  part  55. 

Many  citations  (e.g.,  "[see  S  55.10]") 
are  made  in  this  preamble.  These 
citation  sections  will  not  be  followed  by 


a  notation  of  their  origin  such  as  "of  this 
preamble"  or  "of  section  328."  Rather, 
the  reader  can  recognize  the  origins  of 
the  sections  by  their  nature: 

•  Sections  of  the  preamble  begin  with 
a  roman  numeral. 

•  Sections  of  the  OCS  regulations 
appear  as  SS.xx. 

•  Sections  of  the  Act  are  numbered  in 
the  hundreds. 

•  Sections  of  non-OCS  EPA 
regulations  are  preceded  by  40  CFR. 

This  preamble  makes  frequent  use  of 
the  term  "state,"  usually  meaning  the 
state  air  pollution  control  agency  that 
would  be  the  permitting  authority.  The 
reader  should  assume  that  use  of  "state" 
may  also  reference  a  local  air  pollution 
permitting  agency,  or  certain  Indian 
Tribes  which  can  be  the  permitting 
authority  for  areas  within  their 
jurisdiction.  In  some  cases,  the  term 
"delegated  agency"  is  used  and  can 
refer  to  the  state  agency,  the  local 
agency,  or  the  Indian  Tribe,  depending 
on  the  delegation  status  of  the  program. 

L  Background  and  Purpose 

A.  Purpose  and  Intent 

The  passage  of  the  CAAA-90  was  a 
major  accomplishment  for  protection  of 
public  health  and  the  environment  in  the 
United  States.  This  proposed  rulemaking 
is  one  of  the  first  actions  that  EPA  will 
imdertake  to  fulfill  its  rule  development 
responsibilities  under  the  Act.  The 
intent  of  Congress  in  adding  section  328 
was  to  protect  ambient  air  quaUty 
standards  onshore  and  ensure 
compliance  with  the  PSD  requirements. 
EPA  is  to  accomplish  this  by  controlling 
emissions  of  pollutants  for  which 
ambient  standards  have  been  set  and 
their  precursors  (criteria  pollutants) 
from  the  OCS  that  can  be  transported 
onshore  and  affect  ambient  air  quality. 
It  is  also  the  clear  intent  of  Congress  to 
create  a  more  equitable  regulatory 
environment  between  onshore  sources 
and  OCS  sources  located  within  25 
miles  of  states'  seaward  boundaries.  To 
accomplish  this  objective.  Congress 
required  EPA  to  promulgate  regulations 
that  require  OCS  sources  within  25  miles 
of  states'  seaward  boundaries  to  comply 
with  the  same  requirements  that  would 
be  applicable  if  the  OCS  source  were 
located  in  the  COA. 

In  section  328,  Congress  transferred 
authority  to  regulate  sources  on  part  of 
the  OCS  from  the  Department  of  Interior 
("DOI")  to  EPA.  This  was  an  attempt  to 
consoUdate  the  authority  to  regulate  air 
pollution  within  EPA,  the  agency  with 
primary  federal  authority  for  regulating 
air  pollution.  Congress  further  specified 
that  EPA's  initial  rulemaking  must 
establish  requirements  for  sources 


within  25  miles  of  state  boundaries  that 
are  the  same  as  would  be  applicable  if 
the  source  were  located  in  the  COA.  In 
this  way,  the  responsibility  for 
protecting  the  environment  will  be 
shared  proportionately  and  equitably  by 
onshore  and  offshore  sources.  DOI 
retains  authority  on  the  OCS  adjacent  to 
Texas,  Louisiana.  Mississippi,  and 
Alabama  (in  the  Gulf  of  Mexico,  west  of 
87.5  degrees  longitude).  However, 
Congress  requires  DOI  to  complete  a 
study  on  the  effects  of  OCS  emissions 
on  areas  that  remain  under  DOI's 
jurisdiction  and  are  classified  as 
nonattainment  for  nitrogen  dioxide  or 
ozone.  DOI  must  report  the  results  to 
Congress  by  November  15. 1993. 

Historically  in  California,  the  onshore 
community  felt  that  OCS  emission 
sources  were  not  bearing  a  fair  share  of 
the  burden  of  air  pollution  control. 
Onshore  sources  were  subject  to 
increasingly  stringent  controls  while 
virtually  identical  sources  operated  on 
the  OCS  with  very  few  controls  and 
little  mitigation.  The  onshore  community 
generally  disagreed  with  the  DOI 
argument  and  the  distance  of  OCS 
sources  from  shore  reduced  their  effects 
on  onshore  air  quality  and  therefor 
reduced  the  need  for  controls  and 
offsets.  The  result  was  a  confrontational 
atmosphere  in  which  the  onshore 
community  felt  that  OCS  activity  was 
encouraged  at  the  expense  of  air  quality 
or  economic  growth  onshore.  Start-up  of 
OCS  sources  was  often  delayed  by 
years  due  to  extended  litigation  and 
negotiations  on  air  quality  issues.  As  a 
result,  a  trend  developed  for  new  OCS 
platforms  constructed  adjacent  to 
Cahfomia  to  apply  controls  to  reduce 
emissions  and  obtain  onsets  to  mitigate 
the  impacts  of  remaining  emissions. 

This  pattern  of  delay  and 
confrontation  in  California  could  well 
have  developed  in  other  coastal  areas  as 
they  began  to  experience  OCS  activity. 
EPA  intends  that  the  proposed  OCS  rule 
will  result  in  a  more  orderly,  less 
burdensome  system  of  air  quality 
permitting  for  OCS  sources.  This 
certainty  may  speed  up  the  permitting 
process,  which  may  reduce  costs  in 
some  instances,  particularly  offsetting 
the  additional  costs  associated  with  the 
rule's  more  stringent  requirements  for 
controls  and  offsets.  The  proposed  rule 
thus  should  result  in  a  more  stable 
regulatory  atmosphere,  allowing 
companies  to  plan  with  greater  certainty 
the  amount  of  time  needed  to  obtain 
necessary  permits  to  begin  construction 
and  operation  of  a  proposed  OCS 
source.  This  regulatory  certainty  is 
particularly  important  in  light  of  the 
President's  national  energy  strategy. 


which  includes  the  environmentally 
sound  development  of  OCS  reserves. 

EPA  would  like  to  consolidate  the 
review  of  a  source's  air  quality  impacts 
with  reviews  of  the  source's  impact  on 
other  environmental  media  (e.g.  water 
and  land).  EPA  is  soliciting  specific 
comments  and  suggestions  as  to  how 
this  might  be  promoted  by  this 
rulemaking,  keeping  in  mind  the 
limitations  of  section  328. 

In  carrying  out  the  non-discretionary 
provisions  of  Section  328.  the  inherent 
cost  effectiveness  number  ($/per  ton 
pollutant  reduced)  do  not  necessarily,  in 
the  Agency's  opinion,  establish  a 
precedent  for  cost-effectiveness 
benchmarks.  Had  Congress  granted  the 
Agency  flexibility  for  this  provision,  the 
Agency  may  have  established  de 
minimis  levels  which  would  have 
exempted  some  of  these  sources  in 
certain  areas  from  nitrogen  oxides 
("NOi")  and  volatile  organic  compounds 
("VOC")  controls. 

B.  Regulatory  History 

The  1978  amendments  to  the  Outer 
Continental  Shelf  Lands  Act  ("OCSLA") 
(43  U.S.C.  1331  et  seq],  as  interpreted  by 
the  Ninth  Circuit  in  State  of  California  v. 
Kleppe.  604  F.  2d  1187  (1979),  clarified 
that  DOI  (rather  than  EPA)  had  sole 
authority  to  regulate  air  emissions  from 
activities  authorized  under  the  OCSLA. 
The  amendments  to  the  OCSLA  required 
DOI  to  promulgate  rules  to  protect  the 
national  ambient  air  quality  standards 
("NAAQS")  by  regulating  air  emissions 
from  activities  authorized  under  the 
OCSLA.  In  1978,  DOI  published  its  first 
rulemaking  effort  in  regard  to  air  quality 
in  an  Advance  Notice  of  Proposed 
Rulemaking  ("ANPRM"). 

EPA  comments  in  response  to  the  1978 
ANPRM  (D.  Hawkins,  "EPA  Comments 
in  Response  to  DOI  ANPRM  of  12/28/ 
78."  1979),  included  suggestions  to 
"assure  that  onshore  and  offshore 
facilities  are  treated  the  same."  At  that 
time  EPA  also  pointed  out  the  possibihty 
of  negative  impacts  on  onshore 

economic  growth,  stating the 

construction  of  OCS  sources  will  have 
an  adverse  impact  on  both  air  quality 
and  the  ability  of  sources  to  be  built 
onshore  *  *  *.  The  development  of  the 
OCS  could  impact  growrth  of  onshore 
areas  in  this  fashion  because  emissions 
sources  must  be  added  to  the  baseline 
*  *  *."  Finally.  EPA  suggested  that  for 
sources  that  may  significantly  affect 
onshore  air  quality.  DOI  requires  that 
"*  *  *  the  controls  imposed  be 
whatever  controls  are  imposed  by  the 
adjacent  state  on  like  sources  within  its 
territorial  jurisdiction  *  *  *." 
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EPA  argued  that  its  comments 
reflected  Congressional  intent,  a 
position  that  EPA  documented  through 
numerous  references  contained  in  the 
comments,  as  submitted  to  DOI.  In  1980 
DOl  promulgated  final  rules  to  regidate 
air  emissions  from  OCS  activities,  and 
simultaneously  proposed  a  more 
stringent  rule  that  would  apply  only  to 
OCS  sources  located  on  the  OCS 
adjacent  to  California. 

In  1982,  DOI  withdrew  the  proposed 
rule  for  the  California  OCS  and  applied 
the  national  OCS  roles  to  the  OCS 
adjacent  to  California.  The  decision  not 
to  adopt  more  stringent  requirements  for 
these  areas  resulted  in  a  lawsuit.  State 
of  California  v.  Watt,  No.  81-3234-CBM 
(MX)  (CD.  Cal).  The  position  taken  by 
the  complainants  was  that  tiie  DOI  rules 
failed  to  adequately  protect  onshore  air 
quality  and  the  NAAQS,  and  that 
emissions  from  OCS  activities  had  a 
significant  impact  on  onshore  air 
quality.  The  complainants  held  that 
DOI's  action  created  an  inequitable 
situation  whereby  emissions  from 
onshore  sources  were  controlled  more 
stringently  than  would  have  been 
necessary  if  OCS  sources  were 
regulated  in  a  manner  consistent  with 
onshore  requirements.  This  lawsuit 
eventually  led  to  an  attempted 
negotiated  rulemaking. 

Meanwhile,  in  1983  EPA  decided  to 
require  air  pollution  control  districts 
(APCDs)  in  California  to  include  OCS 
emissions  in  the  emission  inventory  of 
their  state  implementation  plans  (SIPs). 
EPA's  decision  was  based  on  the  fact 
that  since  no  natural  barriers  exist  to 
prevent  onshore  migration  of  emissions 
from  the  OCS,  a  realistic  emissions 
inventory  must  include  OCS  emissions. 
In  an  area  designated  as  a 
nonattainment  area  ("NAA")  under 
section  107(d)  of  the  Act  the  emissions 
inventory  is  used  as  input  to  a  model 
that  is  used  to  determine  the  amount 
that  emissions  must  be  reduced  in  order 
to  attain  the  NAAQS.  It  was  EPA's 
position  that  any  attaiiunent 
demonstration  would  be  unrealistic  and 
unacceptable  if  based  on  an  emission 
inventory  that  did  not  include  emissions 
from  an  entire  category  of  major  soutrces 
located  in  the  air  basin.  Impacts  due  to 
increases  in  offshore  emissions  had  to 
be  mitigated  by  decreases  in  onshore 
emissions  to  prevent  deterioration  of 
onshore  air  quality.  Actual  improvement 
in  air  quahty  had  to  be  achieved  by 
reducing  onshore  emissions  even 
further,  thus  slowing  onshore  growth  in 
favor  of  offshore  development. 

In  1985,  still  involved  in  litigation  of 
the  State  of  California  v.  Watt,  DOI 
published  an  ANPRM  (50  FR  838),  in 


which  DOI  solicited  information  that 
could  be  used  to  develop  emissions 
control  requirements  for  OCS  activities 
that  adversely  affect  the  onshore  air 
quahty  in  California.  In  response  to 
comment  on  the  1985  ANPRM,  DOI 
retained  an  independent  mediator  to 
assess  the  feasibihty  of  a  negotiated 
rulemaking.  A  decision  was  made  to 
pursue  a  negotiated  rulemaking  with  the 
assistance  of  an  independent  mediator. 
Participants  in  the  lawsuit  and  other 
interested  parties  were  organized  into 
five  coalitions:  Federal,  State,  Local, 
Industry,  and  Environmental. 

In  1986,  DOI  initiated  the  negotiated 
rulemaking  process  with  the  purpose  of 
reaching  consensus  within  one  year  on 
the  requirements  for  oil  and  gas 
operations  on  the  OCS  adjacent  to 
California.  If  consensus  were  reached, 
the  Secretary  of  the  Interior  was 
prepared  to  publish  the  agreement  as  a 
Notice  of  Proposed  Rulemaking 
("NPRM").  During  the  course  of  the 
negotiated  rulemaking,  a  substantial 
amount  of  valuable  information  was 
gathered  and  consensus  was  reached  on 
many  issues.  However,  after  two  and 
one-half  years  of  negotiation,  the 
coalitions  were  unable  to  produce  a 
consensus  rule,  and  the  negotiated 
rulemaking  was  abandoned  in  1988. 

In  1989,  DOI  published  an  NPRM  to 
regulate  OCS  activities  adjacent  to 
California.  As  a  result  of  comments 
received  on  this  NPRM,  DOI  began 
discussions  with  EPA  in  order  to 
develop  a  more  acceptable  rule.  These 
discussions  continued  imtil  Congress 
passed  the  CAAA-BO.  Also  in  1989,  a 
Presidential  Task  Force  was  formed  to 
investigate  issues  associated  with  the 
leasing  and  development  of  three 
speciHc  oil  and  gas  leases.  The  Task 
Force  presented  its  report  to  the 
President  in  January  of  1990.  In  regard  to 
air  qualify,  the  Task  Force 
recommended  that  OCS  sources  comply 
with  requirements  equivalent  to  those 
imposed  in  the  adjacent  onshore  area. 

Congress  addressed  these  concerns  in 
the  CAAA-90.  Under  section  328, 
Congress  transferred  to  EPA  the 
authority  to  regulate  OCS  sources 
except  for  sources  located  on  the  OCS 
adjacent  to  the  States  of  Texas, 
Louisiana,  Mississippi,  and  Alabama, 
where  DOI  retains  authority.  Section  328 
requires  DOI  to  complete  a  study  within 
three  years  to  determine  the  impact  of 
emissions  on  nonattainment  areas  from 
OCS  sources  under  DOI  jurisdiction. 

C.  Description  of  OCS  Sources  and 
Activities 

Currently,  OCS  activity  is  primarily 
related  to  Uie  exploration  and  recovery 
of  oil  and  gas.  This  activity  can  be 


divided  into  three  phases:  exploration, 
construction,  and  development  and 
production.  The  last  two  phases  occur 
only  if  oil  and  gas  can  be  economically 
extracted.  The  main  pollutants  of 
concern  for  all  of  these  phases  are  NO, 
and  VOC. 

The  exploration  phase  consists 
primarily  of  drilling  exploratory  wells. 
The  emission  sources  associated  with 
this  phase  are  drilling  vessels  and  the 
crew  and  supply  boats  that  support 
these  operations.  Each  exploratory  well 
drilling  usually  lasts  3  to  6  months. 

On-site  activities  during  the 
construction  phase  consist  of  the 
fabrication  of  the  platform  from 
individual,  pre-fabricated  pieces  and 
installation  of  pipelines.  It  is  the  most 
equipment-intensive  phase  of  activity. 
During  this  stage,  sections  of  the 
platform  are  towed  by  barge  to  the  site 
and  the  platform  is  assembled.  Emission 
sources  associated  with  this  phase 
include  barges,  tugs,  cranes,  and  crew 
and  supply  boats,  and  emissions  tend  to 
be  high  due  to  the  large  amount  of 
equipment  on-site.  The  construction 
phase  lasts  about  one  to  three  years. 
Much  of  this  time  is  spent  fabricating 
the  jacket,  deck,  and  platform  modules 
on  land.  The  time  the  marine 
construction  equipment  must  be  on  the 
OCS  location  installing  components  is 
normally  broken  up  into  several 
relatively  brief  periods. 

During  the  development  and 
production  phases,  wells  are  drilled 
from  the  platform  and  oil  and/or  gas  is 
produced  and  processed  at  the  platform 
and  transported  onshore  for  further 
processing.  These  phases  consist  of  a 
wide  variety  of  emission  sources:  Diesel 
and  natural  gas-fired  engines  and 
turbines  (for  power  production  and 
compressors),  stand-by  generators, 
fugitive  emissions  from  processing  and 
storage,  and  crew  and  supply  boat 
emissions.  The  development  phase 
consists  of  drilling  the  production  wells 
and  lasts  two  to  five  years,  during  which 
emissions  are  much  greater  than  in  the 
production  phase.  The  production  phase 
may  last  25  years  or  longer. 

D.  Current  and  Future  Activities  on  the 
OCS 

At  the  present  time,  most  oil  and  gas 
production  on  the  OCS  ocoub  in  the 
western  and  central  Gulf  of  Mexico, 
where  more  than  3,000  platforms  are 
located  and  which  remains  under  the 
jurisdiction  of  the  Minerals  Management 
Service  ("MMS")  of  DOI.  There  are  23 
producing  platforms  on  the  OCS 
adjacent  to  Cahfomia,  with  at  least 
three  more  under  construction  or 
development.  The  only  other  activity 
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divided  into  three  phases;  exploration, 
construction,  and  development  and 
production.  The  last  two  phases  occur 
only  if  oil  and  gas  can  be  economically 
extracted.  The  main  pollutants  of 
concern  for  all  of  these  phases  are  NO, 
andVOC. 

The  exploration  phase  consists 
primarily  of  drilling  exploratory  wells. 
The  emission  sources  associated  with 
this  phase  are  drilling  vessels  and  the 
crew  and  supply  boats  that  support 
these  operations.  Each  exploratory  well 
drilling  usually  lasts  3  to  6  months. 

On-site  activities  during  the 
construction  phase  consist  of  the 
fabrication  of  the  platform  from 
individual,  pre-fabricated  pieces  and 
installation  of  pipelines.  It  is  the  most 
equipment-intensive  phase  of  activity. 
During  this  stage,  sections  of  the 
platform  are  towed  by  barge  to  the  site 
and  the  platform  is  assembled.  Emission 
sources  associated  with  this  phase 
include  barges,  tugs,  cranes,  and  crew 
and  supply  boats,  and  emissions  tend  to 
be  high  due  to  the  large  amount  of 
equipment  on-site.  The  construction    . 
phase  lasts  about  one  to  three  years. 
Much  of  this  time  is  spent  fabricating 
the  jacket,  deck,  and  platform  modules 
on  land.  The  time  the  marine 
construction  equipment  must  be  on  the 
OCS  location  installing  components  is 
normally  broken  up  into  several 
relatively  brief  periods. 

During  the  development  and 
production  phases,  wells  are  drilled 
from  the  platform  and  oil  and/or  gas  is 
produced  and  processed  at  the  platform 
and  transported  onshore  for  further 
processing.  These  phases  consist  of  a 
wide  variety  of  emission  sources:  Diesel 
and  natural  gas-Hred  engines  and 
turbines  (for  power  production  and 
compressors),  stand-by  generators, 
fugitive  emissions  from  processing  and 
storage,  and  crew  and  supply  boat 
emissions.  The  development  phase 
consists  of  drilling  the  production  wells 
and  lasts  two  to  five  years,  during  which 
emissions  are  much  greater  than  in  the 
production  phase.  The  production  phase 
may  last  25  years  or  longer. 

D.  Current  and  Future  Activities  on  the 
OCS 

At  the  present  time,  most  oil  and  gas 
production  on  the  OCS  occiu*s  in  the 
western  and  central  Gulf  of  Mexico, 
where  more  than  3,000  platforms  are 
located  and  which  remains  under  the 
jurisdiction  of  the  Minerals  Management 
Service  ("MMS")  of  DOI.  There  are  23 
producing  platforms  on  the  OCS 
adjacent  to  California,  with  at  least 
three  more  under  construction  or 
development.  The  only  other  activity 


occurring  within  EPA  jurisdiction  is 
exploratory  drilhng  on  the  OCS  adjacent 
to  Alaska.  MMS  has  sold  oil  and  gas 
leases  on  the  OCS  adjacent  to  other 
states,  and  exploration  has  occurred  in 
the  Atlantic  and  adjacent  to  Florida  and 
Alaska.  In  Florida  and  North  Carolina, 
exploratory  drilling  has  been  approved, 
but  has  not  yet  begun,  due  to  either 
Congressional  moratoria  or  lack  of 
coastal  consistency  concurrence  by  the 
state. 

The  OCSLA  authorizes  MMS  to  hold 
lease  sales  to  develop  resources  other 
than  oil  and  gas.  Mining  of  cobalt-rich 
manganese  crusts  adjacent  to  Hawaii  is 
being  investigated.  Other  possible 
activities  being  investigated  for  future 
consideration  are  heavy  mineral  mining 
on  the  OCS  adjacent  to  Oregon  and 
Georgia,  phosphate  mining  adjacent  to 
j     Georgia  and  North  Carolina,  gold  mining 
adjacent  to  Alaska,  sand  and  gravel 
mining  adjacent  to  New  England,  and 
sand  and  shell  mining  in  the  Gulf  of 
Mexico. 

II.  Discussion  of  the  Proposed 
Regulations 

A.  Section  55.1 — Statutory  Authority 
and  Scope 

Section  328  of  the  Act  makes  EPA 
responsible  for  establishing 
requirements  to  regulate  OCS  sources  of 
air  pollution.  These  regulations  are 
intended  to  estabUsh  the  air  pollution 
control  requirements  for  OCS  sources 
and  the  procedures  for  implementation 
and  enforcement  of  the  requirements. 

B.  Section  55.2— Definitions 

A  large  number  of  existing 
regulations,  including  defmitions  in 
those  regulations,  have  been 
incorporated  by  reference  into  §§  55.13 
and  55.14.  Defmitions  that  are  included 
in  regulations  incorporated  by  reference 
shall  apply  in  the  context  of  those 
particular  regulations  to  allow  the 
incorporated  requirements  and 
permitting  programs  to  function  in  their 
intended  manner.  EPA  has  sought  to 
keep  the  definitions  given  in  S  55.2  to  a 
minimum  to  avoid  inconsistencies  with 
the  definitions  given  by  the  federal, 
state,  and  local  requirements 
incorporated  into  part  55.  For  this 
reason,  no  new  definitions  of  "new  OCS 
source,"  "existing  OCS  source,"  or 
"modification"  have  been  included. 
Because  the  federal,  state,  and  local 
requirements  incorporated  into  SS  55.13 
and  55.14  define  new  source,  existing 
source,  and  modification,  language  is 
included  in  §  S  55.13  and  55.14  to  link  the 
definition  of  OCS  source  to  the 
definitions  existing  in  the  incorporated 
requirements. 


Consistent  with  section  328(a)(4)(A). 
part  55  references  the  definition  of  OCS 
in  the  OCSLA.  A  brief  summary  of  that 
definition  is  that  the  OCS  begins  at  a 
state's  seaward  boundary  and  extends 
outward  to  the  limit  of  U.S.  jurisdiction. 
For  states  under  EPA  jurisdiction,  states' 
seaward  boundaries  are  3  miles  from  the 
coast,  except  in  the  Gulf  of  Mexico 
offshore  of  Florida,  where  the  state's 
seaward  boundary  is  3  leagues 
(approximately  9  miles)  from  the  coast. 

"OCS  source"  is  defined  in  the  statute 
and  is  limited  to  activities  that  emit  or 
have  the  potential  to  emit  any  air 
pollutant,  that  are  regulated  or 
authorized  under  the  OCSLA,  and  that 
are  located  on  the  OCS  or  in  or  on 
waters  above  the  OCS.  Section 
328(a)(4)(C).  At  the  present  time  these 
activities  are  mostly  related  to  the 
exploration  and  development  of  oil  and 
gas  reserves.  OCS  activities  include,  but 
are  not  limited  to:  Platform  and  drill  ship 
exploration,  construction,  development, 
production,  processing,  and 
transportation. 

EPA  is  proposing  to  interpret  the 
definition  of  "OCS  source"  to  exclude 
vessels  (other  than  drill  ships,  as 
discussed  above)  because  they  are  not 
"regulated  or  authorized"  under  the 
OCSLA.  Under  the  OCSLA.  DOI  may 
regulate  "all  installations  and  other 
devices  permanently  or  temporarily 
attached  to  the  seabed,  which  may  be 
erected  thereon  for  the  purpose  of 
exploring,  developing,  or  producing 
resources  therefrom,  or  any  such 
installation  or  other  device  (other  than  a 
ship  or  vessel)  for  the  purpose  of 
transporting  such  resources!"  43  U.S.C. 
1333(a)(1).  This  language  does  not 
include  vessels  other  than  drill  ships 
because  they  are  not  attached  to  the 
seabed,  and  vessels  used  for  the 
transport  of  OCS  resources  are 
specifically  excluded.  Therefore,  EPA  is 
proposing  not  to  regulate  vessels  as 
"OCS  sources,"  and  any  regulations 
adopted  by  state  and  local  agencies  to 
directly  control  vessel  emissions  will  not 
be  incorporated  into  part  55  because  it 
would  exceed  EPA's  authority  under 
section  328.  Chill  ships  are  considered  to 
be  an  "OCS  source"  because  they  are 
attached,  at  least  temporarily,  to  the 
seabed,  and  so  are  authorized  and 
regulated  pursuant  to  the  OCSLA;  as 
such,  they  will  be  subject  to  regulation 
as  stationary  sources  while  attached  to 
the  seabed.  Vessel  emissions  related  to 
OCS  activity  are,  however,  accounted 
for  by  including  vessel  emissions  in  the 
"potential  to  emit"  (defined  below). 

The  definition  of  "potential  to  emit"  of 
an  OCS  source  encompasses  emissions 
from  any  vessel  servicing  or  associated 


with  an  OCS  source,  including  emissions 
while  at  the  OCS  source  or  en-route  to 
or  from  the  OCS  source  and  within  25 
miles  of  the  OCS  source.  The  inclusion 
of  vessel  emissions  in  the  total 
emissions  of  the  stationary  source  is  a 
statutory  requirement  under  section 
328(a)(4)(C).  In  this  manner  vessel 
emissions  of  attainment  pollutants  will 
hfi  accounted  for  when  PSD  impact 
analyses  are  performed  and  increment 
consumption  if  calculated.  For 
nonattainment  pollutants  the  OCS 
source  will  have  to  obtain  offsets  as 
required  by  the  COA,  and  vessel 
emissions  will  be  offset. 

In  addition,  EPA  has  authority  under 
Title  II  of  the  Act  to  regulate  vessel 
emissions  as  mobile  sources,  in  a 
manner  analogous  to  the  regulation  of 
automobiles.  Regulating  vessels  under 
Title  II  is  more  practical  than  regulating 
vessels  associated  with  OCS  sources 
under  section  328,  due  to  the  nature  of 
mobile  sources.  Regulating  mobile 
sources  on  a  broad  scale  eliminates  the 
problems  inherent  in  attempting  to  apply 
a  patchwork  of  regulations.  Vessels 
associated  with  OCS  sources  cross 
local,  state,  and  international 
jurisdictional  lines,  and  may  even  be 
international  fiag  vessels.  A  study 
mandated  by  the  Act  is  currently 
underway  to  determine  the  appropriate 
regulatory  scheme  for  non-road  engines, 
including  vessels.  It  would  be  premature 
to  develop  another  regulatory  scheme 
for  vessels  prior  to  the  completion  of 
this  congressionally  mandated  study, 
and  would  add  another  unnecessary 
layer  of  regulation. 

Some  commenters  have  offered 
another  possible  interpretation  of 
section  328  regarding  the  regulation  of 
marine  vessels.  This  interpretation  is 
based  on  the  theory  that  section  328 
provides  for  the  direct  regulation  of 
pollution  on  the  OCS,  rather  than  the 
regulation  of  OCS  sources.  Specifically. 

section  328(a)(1)  states  that  EPA 

shall  establish  requirements  to  control 
air  pollution  from  Outer  Continental 
Shelf  sources  *  *  *"  (emphasis  added). 
Section  328(a)(4)(C)  then  states  that 
emissions  from  vessels  "servicing  or 
associated  with  an  OCS  source, 
including  emissions  while  at  the  OCS 
source  or  en  route  to  or  from  the  OCS 
source  within  25  miles  of  the  OCS 
source  shall  be  considered  direct 
emissions  from  the  OCS  source" 
(emphasis  added).  Hence,  it  can  be 
argued  that  EPA  has  authority  pursuant 
to  section  328  to  regulate  vessels.  It  then 
would  follow  that  if  a  corresponding 
onshore  area  adopts  requirements  to 
control  vessel  emissions,  EPA  must 
incorporate  those  requirements  into 
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{  55.14.  This  interpretation  appears, 
however,  to  contravene  the  plain 
language  of  the  statute,  which  does  not 
explicitly  include  vessels  in  the 
dehnition  of  "OCS  source"  but  does 
explicitly  include  vessels  emissions  in 
offset  calculations  and  impact  analyses, 
indicating  that  such  emissions  were  not 
intended  to  be  regulated  directly.  This 
interpretation  would  also  result  in 
vessels  associated  with  OCS  sources 
being  regulated  under  section  328  while 
other  vessels  would  remain  unregulated, 
and  thus  raising  some  concern  with  the 
equity  of  such  regulation.  EPA  is 
soliciting  comment  on  this 
interpretation, 

C.  Section  55.3— Applicability 

OCS  sources  are.  by  definition, 
located  between  state  seaward 
boundaries  and  the  outer  limits  of 
United  States  jurisdiction.  The  proposed 
OCS  rule  establishes  two  separate 
regulatory  regimes,  as  indicated  by  the 
statute.  The  first  applies  to  OCS  sources 
within  25  miles  of  state  boundaries. 
These  nearshore  OCS  sources  must 
comply  with  requirements  that  "shall  be 
the  same  as  would  be  applicable  if  the 
source  were  located  in  the 
corresponding  onshore  area."  Section 
328(a)(1).  EFA  is  proposing  to  read  this 
requirement  to  mean  that  nearshore 
OCS  sources  will  be  subject  to  those 
federal,  state,  and  local  requirements 
applicable  in  the  corresponding  onshore 
area  as  of  November  15, 1990  (the  date 
that  the  CAAA-90,  including  section 
328,  were  enacted)  which  are  rationally 
related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards  and  to 
part  C  of  title  1  of  the  Act.  For  a 
discussion  on  the  control  of  toxic  air 
pollutants  and  the  general  applicability 
of  the  Act  refer  to  section  III.B.  These 
requirements  are  set  forth  in  proposed 
§§  55.13  and  55.14  of  this  part.  EPA  will 
update  the  OCS  rules  to  "maintain 
consistency  with  onshore  regulations," 
as  provided  by  section  328(a)(1),  in 
accordance  with  the  consistency 
provisions  of  S  55.12,  discussed  in 
Section  Il.L  below. 

The  second  regulatory  regime  will 
apply  to  OCS  sources  located  more  than 
25  miles  beyond  states'  seaward 
boundaries.  Because  these  outer  OCS 
sources  are  located  a  considerable 
distance  from  shore,  the  impact  of  their 
emissions  is  less  than  if  they  were 
located  within  25  miles  of  state 
boundaries.  In  some  cases,  the 
emissions  from  these  sources  might  not 
affect  ambient  concentrations  onshore. 
In  contrast  to  the  statutory  requirements 
applying  to  sources  located  within  25 
miles  of  state  boundaries,  section  328 


does  not  link  the  requirements  for  OCS 
sources  located  beyond  25  miles  from 
states'  seaward  boundaries  to  onshore 
requirements.  The  statute  does, 
however,  mandate  that  requirements  be 
established  to  control  air  pollution  from 
OCS  sources.  Therefore,  within  these 
bounds,  the  Administrator  has 
discretion  in  determining  the 
requirements  for  OCS  sources  located 
more  than  25  miles  beyond  state 
boundaries. 

EPA  is  proposing  that  sources  located 
more  than  25  miles  beyond  state 
boundaries  be  subject  to  the 
requirements  for  PSD.  NSPS  and 
NESllAPS  will  apply  to  the  extent  they 
are  rationally  related  to  protection  of 
ambient  air  quality  standards.  When 
promulgated,  the  following  federal 
requirements  will  also  apply:  The 
federal  operating  permit  program  (40 
CFR  part  71)  and  enhanced  compHance 
and  monitoring  regulations  promulgated 
pursuant  to  section  114(a)(3)  of  the  Act. 
The  application  of  these  requirements 
will  allow  EPA  to  protect  onshore  air 
quality  from  the  impacts  of  emissions 
produced  by  OCS  sources  located  more 
than  25  miles  beyond  state  seaward 
boundaries.  If,  due  to  future 
development  of  the  OCS,  the 
Administrator  determines  that  these 
requirements  are  insufficient  to  protect 
both  federal  and  state  ambient 
standards,  more  stringent  requirements 
will  be  established  in  a  later  rulemaking. 

All  OCS  sources  operating  adjacent  to 
any  state  other  than  Texas,  Louisiana, 
Mississippi,  or  Alabama  will  be  subject 
to  requirements  under  one  of  the  above 
regimes.  OCS  sources  adjacent  to  these 
four  states  currently  remain  under  the 
jurisdiction  of  MMS,  and  are  not  subject 
to  the  requirements  of  part  55.  For  a 
more  detailed  discussion  of  the 
requirements  applicable  to  activities 
located  in  the  nearshore  and  outer  OCS 
regimes  the  reader  is  referred  to  Il.M 
and  U.N. 

Section  328  sets  compliance  dates  for 
new  and  existing  sources.  New  sources 
must  comply  with  this  part  on  the  date 
of  promulgation.  Existing  sources  must 
comply  with  this  part  within  24  months 
of  the  date  of  promulgation.  For 
purposes  of  compliance  with  this 
requirement  a  "new  source"  means  an 
OCS  source  that  is  a  new  source  within 
the  meaning  of  section  111(a).  An 
"existing  source"  means  any  source  that 
is  not  a  new  source  within  the  meaning 
of  section  111(a).  In  instances  when 
"new  source"  is  defined  in  an  NSPS 
regulation  the  source  will  not  be  treated 
as  a  new  source,  unless  it  is  a  new 
source  within  the  meaning  of  section 
111(a)  pursuant  to  this  part.  NSPS 


regulations  often  define  a  new  source  as 
any  source  that  was  not  existing  at  the 
time  the  NSPS  was  promulgated.  This  is 
to  clarify  that  existing  OCS  sources  will 
not  be  treated  as  new  sources  for  the 
purpose  of  compliance  with  NSPS 
requirements. 

D.  Section  55.4 — Requirements  to 
Submit  a  Notice  of  Intent  (NOI) 

The  owner  or  operator  of  a  proposed 
new  source  within  25  miles  of  a  state's 
seaward  boundary  must  submit  an  NOI 
to  the  Administrator  through  the 
Regional  EPA  Office  and  to  the  air 
pollution  control  agency  of  the  NOA  and 
adjacent  onshore  areas.  An  NOI  will 
include  general  and  specific  information 
about  a  proposed  source,  such  as  the 
proposed  location  and  the  expected 
emissions  from  the  source,  to  determine 
the  source's  onshore  impacts  and  the 
applicability  of  onshore  requirements. 
The  Administrator  may  always  request 
additional  information  if  necessary. 

The  NOI  serves  two  purposes.  First, 
the  NOI  will  allow  adequate  time  for 
onshore  areas  to  determine  if  they  will 
submit  a  request  for  designation  as  the 
COA.  Because  the  NOA  will 
automatically  be  designated  as  the  COA 
for  exploratory  sources,  these  sources 
will  not  be  required  to  submit  any 
information  to  be  used  for  the  purpose 
of  determining  the  COA  (i.e.  an  impacts 
analysis).  Second,  the  NOI  will  trigger 
an  EPA  review  of  the  OCS  rule  to 
determine  whether  it  is  "consistent" 
with  the  onshore  rules.  If  it  is  not,  EPA 
will  initiate  a  rule  update  for  that 
specific  COA,  with  the  goal  of  making 
the  proposed  new  source  subject  to  the 
same  requirements  that  would  apply  if  it 
were  proposing  to  locate  in  the  COA. 
The  purpose  of  this  process  is  to  meet 
EPA's  obligation  to  maintain 
consistency  between  onshore  and 
offshore  requirements  within  25  miles  of 
state  boundaries,  as  required  by  section 
328(a)(1).  The  consistency  update 
procedure  and  its  statutory  background 
are  explained  more  completely  in 
Section  II.  L 

Because  the  applicable  regulations  are 
likely  to  change,  the  owner  or  operator 
of  the  proposed  source  must  not  submit 
the  NOI  more  than  18  months  before 
submitting  a  permit  application.  This 
timeframe  is  consistent  with  onshore 
requirements  related  to  permit 
appUcations. 

E.  Section  55.5— Designation  of  the 
Co:  'esponding  Onshore  Area  (COA) 

Under  section  328(a)(4)(B),  the  COA  is 
assumed  to  be  the  NOA,  but  the  Act 
gives  the  Administrator  the  authority  to 
designate  another  area  as  the  COA 
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regulations  often  define  a  new  source  as 
any  source  that  was  not  existing  at  the 
time  the  NSPS  was  promulgated.  Tnis  is 
to  clarify  that  existing  OCS  sources  will 
not  be  treated  as  new  sources  for  the 
purpose  of  compliance  with  NSPS 
requirements. 

D.  Section  55.4 — Requirements  to 
Submit  a  Notice  of  Intent  (NOIJ 

The  owner  or  operator  of  a  proposed 
new  source  within  25  miles  of  a  state's 
seaward  boundary  must  submit  an  NOI 
to  the  Administrator  through  the 
Regional  EPA  Office  and  to  the  air 
pollution  control  agency  of  the  NOA  and 
adjacent  onshore  areas.  An  NO!  will 
include  general  and  specific  information 
about  a  proposed  source,  such  as  the 
proposed  location  and  the  expected 
emissions  from  the  source,  to  determine 
the  source's  onshore  impacts  and  the 
applicability  of  onshore  requirements. 
The  Administrator  may  always  request 
additional  information  if  necessary. 

The  NOI  serves  two  purposes.  First, 
the  NOI  will  allow  adequate  time  for 
onshore  areas  to  determine  if  they  will 
submit  a  request  for  designation  as  the 
COA.  Because  the  NOA  will 
automatically  be  designated  as  the  COA 
for  exploratory  sources,  these  sources 
will  not  be  required  to  submit  any 
information  to  be  used  for  the  purpose 
of  determining  the  COA  (i.e.  an  impacts 
analysis).  Second,  the  NOI  will  trigger 
an  EPA  review  of  the  OCS  rule  to 
determine  whether  it  is  "consistent" 
with  the  onshore  rules.  If  it  is  not,  EPA 
will  initiate  a  rule  update  for  that 
specific  COA,  with  the  goal  of  making 
the  proposed  new  source  subject  to  the 
same  requirements  that  would  apply  if  it 
were  proposing  to  locate  in  the  COA. 
The  purpose  of  this  process  is  to  meet 
EPA's  obligation  to  maintain 
consistency  between  onshore  and 
offshore  requirements  within  25  miles  of 
state  boundaries,  as  required  by  section 
328(a)(1).  The  consistency  update 
procedure  and  its  statutory  background 
are  explained  more  completely  in 
Section  II.  L 

Because  the  applicable  regulations  are 
likely  to  change,  the  owner  or  operator 
of  the  proposed  source  must  not  submit 
the  NOI  more  than  18  months  before 
submitting  a  permit  application.  This 
timeframe  is  consistent  with  onshore 
requirements  related  to  permit 
applications. 

E.  Section  55.5— Designation  of  the 
Co:  "vsponding  Onshore  Area  (COA) 

Under  section  328(a)(4)(B).  the  COA  is 
assumed  to  be  the  NOA,  but  the  Act 
gives  the  Administrator  the  authority  to 
designate  another  area  as  the  COA 


under  certain  circumstances.  The 
following  is  a  description  of  the 
procedures  and  criteria  that  EPA  is 
proposing  to  use  for  making  the  COA 
designations.  Also  included  in  this 
section  is  a  proposal  to  designate  COAs 
for  some  existing  and  proposed  sources 
adjacent  to  California. 

a.  New  Development  and  Production 
jSources 

EPA  is  proposing  the  following 
procedure  for  the  designation  of  the 
iCOA  for  new  sources.  The  NOA  will  be 
assumed  to  be  the  COA.  An  area  other 
than  the  NOA  may  submit  a  request  to 
EPA  to  be  designated  as  the  COA  for  a 
specific  OCS  source  within  60  days  of 
the  submission  of  the  NOI.  If  no  request 
is  received  by  the  Administrator  within 
60  days,  the  NOA  will  become  the  COA 
without  any  further  action. 

If  an  area  does  submit  a  request  for 
designation  as  the  COA,  that  request 
must  be  followed  within  90  days  from 
the  submission  of  the  NOI  by  a 
|demonstration  which  shows: 
I    •  The  requesting  area  has  more 
{stringent  requirements  than  the  NOA  for 
the  control  of  emissions  from  the 
proposed  source; 

•  The  emissions  from  the  proposed 
source  can  reasonably  be  expected  to  be 
transported  to  the  requesting  area:  and 

•  "The  emissions  from  the  proposed 
source  can  reasonably  be  expected  to 
hinder  the  efforts  of  the  area  to  attain  or 
maintain  federal  or  state  ambient  air 
quality  standards,  or  to  comply  with  the 
requirements  for  PSD,  taking  into 
account  the  effect  of  air  pollution 
control  requirements  that  would  be 
imposed  by  the  NOA. 

See  section  328(3)(4)(B).  If  no 
demonstration  is  submitted  within  the 
allotted  time  period,  the  NOA  will 
become  the  COA  without  further  action. 
The  EPA  requests  comment  on  the 
content  of  the  demonstration  and  what 
criteria  should  be  used  in  making  the 
determination  of  "reasonably  expected." 

If  a  demonstration  is  submitted,  the 
Administrator  will  issue  a  preliminary 
determination  of  the  COA  within  150 
days  from  the  original  submittal  of  the 
NOI.  The  preliminary  determination  will 
be  followed  by  a  public  review  anu 
comment  period  of  30  days.  This  will 
allow  the  NOA,  the  affected  OCS 
source,  and  other  interested  parties 
adequate  time  to  review  the  request  and 
the  supporting  information,  and  provide 
EPA  with  any  additional  information 
that  might  have  a  bearing  on  the 
Administrator's  decision. 

The  final  designation  will  be  issued 
within  240  days  of  the  submission  of  the 
NOI.  The  Administrator  will  designate 
the  COA  based  on  all  the  available 


information.  When  the  Administrator 
makes  a  COA  designation, 
consideration  will  be  given  to  the  impact 
that  the  designation  will  have  on  the 
NOA.  Although  emissions  from  a  source 
may  be  transported  to  an  area  with 
more  stringent  requirements,  usually  the 
emissions  will  reach  the  nearest  area  in 
greater  concentration  and  more 
frequently  (naturally  there  will  be 
exceptions  to  the  preceding  statement, 
depending  on  the  location  and  distance 
from  the  source  to  the  areas  in 
question).  The  Administrator's  decision 
to  designate  the  COA  for  a  proposed 
source  will  be  based  on  the  relative 
benefits  to  the  NOA  and  the  requesting 
area.  The  EPA  requests  comment  on  the 
content  and  determination  of  what 
constitutes  "relative  benefits." 

When  a  more  stringent  area  is 
designated  as  the  COA,  EPA  will  issue 
and  administer  the  permit.  This  will 
allow  EPA  to  better  evaluate  the  permit 
requirements  that  would  be  imposed 
and  the  possible  exemptions  allowed. 
Another  advantage  is  that  the 
Administrator  will  be  able  to  expedite 
the  permit  process  by  eliminating  some 
of  the  cross-jurisdictional  questions 
which  will  inevitably  arise  with  regard 
to  the  qualification  of  offsets  and  the 
granting  of  exemptions. 

OCS  sources  that  must  obtain  offsets 
will  obtain  them  at  the  base  rate 
required  in  the  COA  if  the  offsets  are 
obtained  landward  from  the  site  of  the 
proposed  OCS  source,  with  no 
discounting  of  offsets  or  distance 
penalties  imposed.  Since  the  purpose  of 
this  rule  is  to  protect  onshore  ambient 
air  quality,  offsets  obtained  closer  to 
shore  will  have  a  greater  positive  impact 
on  onshore  air  quality.  If  however,  the 
OCS  source  obtains  offsets  seaward 
from  the  proposed  site  all  discounting 
and  distance  penalties  required  by  the 
COA  shall  apply  in  the  same  manner  as 
if  the  source  were  located  in  the  COA. 
Offsets  may  be  obtained  from  sources  in 
the  NOA  or  the  COA  or  from  OCS 
sources.  For  the  purpose  of  providing  a 
source  of  offsets,  reductions  from  an 
OCS  source  shall  be  considered  to  be 
reductions  from  within  the  NOA  or  the 
COA  associated  with  the  source 
providing  the  emissions  reductions. 

It  has  been  suggested  that  EPA  make 
area-wide  determinations  of  COAs.  EPA 
does  not  airrentiy  have  the  resources  or 
adequate  data  to  make  area-wide  COA 
determinations.  This  type  designation 
would  require  a  comparative  analysis  of 
all  the  onshore  coastal  regulations  and 
an  evaluation  of  probable  impact  of 
OCS  sources.  All  onshore  regulations 
will  be  in  a  state  of  flux  over  the  next 
several  years  due  to  changes  mandated 
by  the  CAAA-90.  so  the  relative 


stringency  of  onshore  programs  can  be 
expected  to  change.  The  anticipated 
changes  to  onshore  programs,  combined 
with  the  uncertainty  of  the  location  of 
future  OCS  development,  make  it 
infeasible  for  EPA  to  make  area-wide 
designations. 

EPA  is  soliciting  suggestions  on 
methods  that,  without  depriving  any 
interested  party  of  adequate  time  to 
provide  input,  streamline  the  procedure 
for  designating  the  COA. 

2.  New  Exploratory  Sources 

EPA  is  proposing  that  for  new 
exploratory  sources  the  NOA  will  be 
designated  as  the  COA.  It  is 
unnecessarily  burdensome  to  require  a 
temporary  activity  such  as  exploration 
drilling,  typically  lasting  3  to  4  months, 
to  an  administrative  process  that  lastr 
up  to  eight  months.  Moreover,  it  is 
unlikely  that  an  activity  of  such  limited 
duration  would  hinder  the  efforts  of  the 
area  in  question  to  attain  or  maintain 
ambient  air  quality  standards,  as 
required  by  both  the  statute  and  the 
proposed  regulations  in  order  for  the 
Administrator  to  designate  an  area  other 
than  the  COA  as  the  NOA.  Thus,  EPA  is 
proposing  at  this  time  to  make  a 
presumptive  determination  that  th^ 
COA  will  be  the  NOA  for  all 
exploratory  sources.  If  the  exploratory 
operation  results  in  proposed 
development  and  production  at  that  site, 
then  that  proposed  development  and 
production  source  would  be  subject  to 
the  full  COA  designation  process. 

In  addition  to  the  excessive  burden 
the  COA  designation  process  would 
impose  on  an  exploratory  source,  there 
are  technical  reasons  to  simplify  the 
process  for  these  temporary  operations. 
The  determination  of  impacts  onshore 
from  an  exploratory  operation  could  be 
dependent  on  the  time  of  year  drilling 
was  projected  to  occur  because 
meteorological  conditions  are  a  key 
factor  in  determining  the  area  of  impact. 
Since  many  factors  could  delay  drilling, 
including  the  COA  designation  process, 
the  showing  of  onshore  impacts  would 
be  time  dependent,  and  the  COA  could 
very  possibly  change  depending  on  the 
time  of  year  drilling  were  to  occur. 

This  is  not  a  problem  for  development 
and  production  activity  where  the 
preponderance  of  effects  on  a  particular 
onshore  area  could  be  projected  over 
the  lifetime  of  the  platform. 

3.  Existing  and  Currently  Proposed 
Sources 

EPA  is  also  proposing  to  designate 
COAs  for  some  sources  offshore  of 
California.  All  existing  development  and 
production  platforms  that  will  be  subject 
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to  this  rule  are  located  on  the  OCS 
adjacent  to  California.  Existing  sources 
have  only  24  months  from  the  date  of 
promulgation  to  comply  with  the 
requirements  contained  in  these 
regulations.  New  sources  must  comply 
immediately  upon  promulgation.  By 
designating  COAs  for  these  sources  on 
the  date  of  promulgation,  the  existing 
sources  will  have  adequate  time  to 
determine  the  applicable  requirements, 
install  necessary  controls,  and  receive 
the  required  permits,  and  the  proposed 
sources  will  be  given  early  notice  of  the 
requirements  with  which  they  must 
comply.  EPA  is  proposing  that  the  NOAs 
for  these  sources  become  the  designated 
COAs  to  facilitate  timely  compliance 
with  part  55.  No  COA  designations  for 
OCS  sources  located  adjacent  to  states 
other  than  California  are  being  proposed 
at  this  time  due  to  uncertainty  regarding 
the  exact  location  of  future 
development. 

At  this  time,  EPA  is  proposing  the 
South  Coast  Air  Quality  Management 
District  as  the  COA  for  the  following 
existing  or  proposed  OCS  facilities: 

Edith,  Ellen,  Elly,  and  Eureka. 

At  this  time,  EPA  is  proposing  the 
Ventura  County  Air  Pollution  control 
District  as  the  COA  for  the  following 
existing  or  proposed  OCS  facilities: 
Grace,  Gilda,  Gail,  and  Gina. 
At  this  time,  EPA  is  proposing  the 
Santa  Barbara  County  Air  Pollution 
Control  District  as  the  COA  for  the 
following  existing  or  proposed  OCS 
facilities: 
Habitat,  Hacienda,  Harmony,  Harvest, 
Heather,  Henry,  Heritage,  Hermosa, 
Hidalgo,  Hillhouse.  Hogan,  Houchin. 
Hondo  and  Irene,  Iris,  the  OS  &  T.  and 
Union  A,  B.  and  C. 

In  proposing  the  COAs  for  the  above 
sources.  EPA  is  not  making  or  implying 
any  decision  as  to  whether  the  facility  is 
a  new  source  or  an  existing  source 
pursuant  to' section  111(a)  for  the 
purposes  of  compliance  with  the 
requirements  of  this  part. 

If  no  adverse  comment  is  received  on 
the  proposed  COA  for  each  of  the  above 
OCS  sources,  the  COA  designation  will 
become  final  upon  promulgation  of  this 
rule.  If  adverse  comment  is  received,  it 
must  be  accompanied  by  a  request  to 
consider  another  area  as  the  COA  and 
sufficient  documentation  to  support  the 
request. 
F.  Section  55.&— Permit  Requirements. 

Section  55.6  of  this  proposal  contains 
requirements  to  enable  EPA  or  a 
delegated  agency  to  issue 
preconstruction  and  operating  permits  in 
accordance  with  onshore  federal,  state. 


and  local  regulations  for  sources  within 
25  miles  of  states'  seaward  boundaries. 
Section  55.6  also  establishes  federal 
permitting  requirements  for  sources 
beyond  25  miles  of  a  state  boundary.  As 
discussed  in  Section  ILK,  the 
Administrator  will  retain  authority  for 
the  implementation  and  enforcement  of 
the  OCS  regulations  beyond  25  miles  of 
state  seaward  boundaries. 

This  regulation  proposes  that 
approval  to  construct  or  permit  to 
operate  applications,  submitted  by  a 
new  or  existing  OCS  source,  must 
include  a  description  of  how  the  Source 
will  comply  with  all  the  applicable 
requirements.  This  is  an  established 
requirement  of  most  preconstruction  and 
operating  permit  programs;  it  ensures 
that  the  permitting  agency  and  the 
applicant  have  identified  all  the 
requirements  to  which  the  source  is 
subject  and  allows  the  applicant  to 
identify  any  control  technology 
requirements  that  the  applicant  believes 
are  technically  infeasible  or  will  cause 
an  uiu-easonable  threat  to  health  and 
safety. 

A  request  for  any  exemptions  from 
compliance  with  pollution  control 
technology  requirements  must  be 
submitted  with  the  permit  application  to 
ensure  that  the  air  quality  impacts  and 
control  technology  requirements  are 
properly  evaluated.  The  Administrator, 
or  delegated  agency,  will  act  on  the 
request  for  exemption  following  the 
procedures  discussed  in  the  following 
Section  II.G.  including  consultation  with 
the  MNfS  and  the  U.S.  Coast  Guard. 

EPA  is  proposing  that  all  OCS  sources 
meet  the  applicable  federal  permitting 
requirements  referenced  in  §  55.13. 
Under  current  federal  law,  new  major 
stationary  sources  of  air  pollution  are 
required  to  obtain  air  pollution  permits 
before  commencing  construction,  both  in 
NAAs  (areas  where  the  NAAQS  are 
exceeded  or  that  contribute  to  NAAQS 
violations  in  nearby  areas)  and  in  areas 
where  air  quality  is  acceptable 
(attainment  or  unclassifiable  areas). 
Because  attainment  status  is  evaluated 
separately  for  each  criteria  pollutant,  an 
area  can  be  both  attainment  and  non- 
attaiiunent.  Therefore,  a  source  may 
have  to  obtain  both  PSD  and  NAA 
permits. 

In  areas  that  meet  the  NAAQS  a  PSD 
program  applies.  Most  states  implement 
their  own  PSD  programs  that  have  been 
approved  by  EPA  under  40  CFR  51.166 
as  part  of  the  SIP.  In  the  remaining 
states,  the  federal  PSD  program,  which 
is  set  forth  in  40  CFR  52.21  applies. 

The  federal  non-attainment  permit 
regulations  are  set  forth  in  40  CFR  part 
51  and  accompanying  appendix  S. 
However,  appendix  S  regulations  only 


apply  to  areas  that  are  newly  designated 
NAAs  and  in  certain  other  special 
circumstances.  Most  states  implement 
their  own  NAA  permit  programs,  which 
have  been  approved  by  EPA  under  40 
CFR  51.165  as  part  of  the  SIP.' 

There  is  not,  at  this  time,  a  federal 
operating  permit  program.  40  CFR  Part 
70,  proposed  May  10, 1991  (56  FR  21712). 
will  contain  regulations  requiring  states 
to  develop  and  submit  to  EPA  within  3 
years  of  enactment,  programs  for  issuing 
operating  permits.  If  the  COA  does  not 
have  an  approvable  operating  permit 
program,  or  does  not  adequately 
implement  an  approved  program  as 
required  by  part  70,  the  applicable 
requirements  of  part  71,  the  federal 
operating  permit  program,  will  apply  to 
new  and  existing  OCS  sources  on  and 
after  the  date  that  part  71  becomes  a 
requirement  in  the  COA.  As  onshore,  the 
applicable  requirements  of  part  71  will 
be  implemented  and  enforced  by  the 
Administrator.  OCS  sources  located 
beyond  25  miles  of  a  state's  seaward 
boundary  will  also  be  subject  to  the 
requirements  of  part  71. 

A  basic  requirement  of  section  328  is 
that  sources  located  within  25  miles  of  a 
state  seaward  boundary  meet  the 
requirements,  including  permitting,  that 
would  be  applicable  if  the  source  were 
located  in  the  COA.  As  discussed  in 
Section  II.N,  states  and  local  air 
pollution  control  districts  that  are 
adjacent  to  OCS  sources  may  have  their 
own  permit  requirements  that  are  not 
identical  to  federal  law.  Hence,  these 
OCS  sources  must  meet  all  the 
applicable  COA  permitting  requirements 
in  addition  to  the  federal  permitting 
requirements.  The  applicable  state  and 
local  permitting  requirements  are  set 
forth  in  §  55.14.  The  applicable  federal 
permitting  requirements  are  set  forth  in 
§  55.13. 

Any  existing  soiutie  subject  to  the 
requirements  of  a  COA  with  an 
operating  permit  program  is  subject  to 
that  program.  Existing  sources  must  be 
in  compliance  with  this  part  within  24 
months  from  the  date  of  promulgation, 
which  may  include  obtaining  a  permit  to 
operate  by  that  date. 

EPA  realizes  that  there  may  be  some 
duplication  in  the  federal  and  state 
permitting  requirements  of  the  OCS 
regulation.  For  example,  an  OCS  source 
may  be  required  to  apply  best  available 
control  technology  (BACT)  for  a 
pollutant  for  which  the  COA  is  in 


■  Where  a  construction  ban  hag  l>een  imposed  by 
EPA  under  section  173(a)(4)  t>ecause  the  SIP  is  not 
adequately  implemented.  EPA  administers  the  ban 
under  40  CFR  52.24.  40  CFR  52.24  and  appendix  S 
would  only  apply  on  the  OCS  if  they  are  required  la 
the  COA.  < 
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apply  to  areas  that  are  newly  designated 
NAAs  and  in  certain  other  special 
circumstances.  Most  states  implement 
their  own  NAA  permit  programs,  which 
have  been  approved  by  EPA  under  40 
CFR  51.165  as  part  of  the  SIP.« 

There  is  not.  at  this  time,  a  federal 
operating  permit  program.  40  CFR  Part 
70,  proposed  May  10, 1991  (56  FR  21712). 
will  contain  regulations  requiring  states 
to  develop  and  submit  to  EPA  within  3 
years  of  enactment,  programs  for  issuing 
operating  permits.  If  the  COA  does  not 
have  an  approvable  operating  permit 
program,  or  does  not  adequately 
implement  an  approved  program  as 
required  by  part  70,  the  applicable 
requirements  of  part  71,  the  federal 
operating  permit  program,  will  apply  to 
new  and  existing  OCS  sources  on  and 
after  the  date  that  part  71  becomes  a 
requirement  in  the  COA.  As  onshore,  the 
applicable  requirements  of  part  71  will 
be  implemented  and  enforced  by  the 
Administrator.  OCS  sources  located 
beyond  25  miles  of  a  state's  seaward 
boundary  will  also  be  subject  to  the 
requirements  of  part  71. 

A  basic  requirement  of  section  328  is 
that  sources  located  within  25  miles  of  a 
state  seaward  boundary  meet  the 
requirements,  including  permitting,  that 
would  be  applicable  if  the  source  were 
located  in  the  COA.  As  discussed  in 
Section  II.N.  states  and  local  air 
pollution  control  districts  that  are 
adjacent  to  OCS  sources  may  have  their 
own  permit  requirements  that  are  not 
identical  to  federal  law.  Hence,  these 
OCS  sources  must  meet  all  the 
applicable  COA  permitting  requirements 
in  addition  to  the  federal  permitting 
requirements.  The  applicable  state  and 
local  permitting  requirements  are  set 
forth  in  §  55.14.  The  applicable  federal 
permitting  requirements  are  set  forth  in 
S  55.13. 

Any  existing  source  subject  to  the 
requirements  of  a  COA  with  an 
operating  permit  program  is  subject  to 
that  program.  Existing  sources  must  be 
in  compliance  with  this  part  within  24 
months  from  the  date  of  promulgation, 
which  may  include  obtaining  a  permit  to 
operate  by  that  date. 

EPA  realizes  that  there  may  be  some 
duplication  in  the  federal  and  state 
permitting  requirements  of  the  OCS 
regulation.  For  example,  an  OCS  source 
may  be  required  to  apply  best  available 
control  technology  (BACT)  for  a 
pollutant  for  which  the  COA  is  in 


'  Where  a  construction  ban  has  been  imposed  by 
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attainment  by  federal  standards  and 
may  also  be  subject  to  a  state  or  local 
requirement  to  apply  lowest  achievable 
emission  rate  (LAER)  for  the  same 
pollutant  for  which  the  COA  is  in  non- 
attainment  by  state  air  quality 
standards.  In  such  a  case,  the  source 
should  apply  the  more  stringent 
requirement,  thereby  meeting  both 
requirements.  This  regulatory  overlap 
currently  exists  onshore,  where  sources 
are  required  to  meet  all  federal,  state, 
and  local  permitting  requirements. 

EPA  beheves  that  the  applicable 
federal,  state,  and  local  new  source 
review  requirements  can  be 
incorporated  into  a  single 
preconstruction  permit  There  may  be 
cases,  however,  in  which  an  OCS  source 
may  need  more  than  one 
preconstruction  permit.  This  may  occur 
when  a  delegated  agency  routinely 
issues  a  separate  permit  for  each 
emissions  unit  at  a  facility,  when  it  is 
necessary  to  issue  separate  PSD  and 
NAA  permits,  or  when  the  state  has 
received  partial  delegation  under  this 
part,  and  permits  are  required  from  both 
EPA  and  the  state. 

Because  the  statute  states  that 
"requirements  shall  be  the  s£ime  as 
would  be  applicable  if  the  source  were 
located  in  the  COA."  EPA  did  not 
attempt  to  correct  deficiencies  in 
onshore  permitting  regulations.  The  Act 
provides  other  mechanisms  to  correct 
deficiencies  in  onshore  regulations. 
Once  a  rule  is  changed  onshore,  it  will 
become  applicable  to  OCS  sources 
when  EPA  promulgates  new  rules  under 
the  consistency  update  procedure  set 
forth  in  §  55.12  and  discussed  in  ILL 

Section  328  requires  that  existing 
sources  comply  vdth  the  OCS 
requirements  within  24  months  of 
promulgation.  In  order  to  comply, 
existing  sources  may  need  to  modify 
their  facilities  or  methods  of  operation. 
Therefore.  EPA  is  proposing  that  the 
preconstruction  requirements  of  §  55.8 
not  apply  to  a  particular  modification  of 
an  OCS  source  if:  The  modification  is 
necessary  to  comply  with  the  OCS 
regulation,  it  is  made  within  24  months 
of  promulgation  of  the  OCS  regulation, 
and  it  will  not  result  in  an  increase  in 
emissions  of  a  pollutant  regulated  under 
the  Act.  EPA  intends  that 
debottlenecking  *  or  expansion  projects 
performed  in  conjunction  with 
modifications  necessary  to  meet  OCS 
requirements  shall  be  subject  to  the 
preconstruction  requirements  of  the 
OCS  regulation.  Sources  intending  to 
perform  modifications  that  will  be 


*  Debottlenecking  is  an  engineering  term  used  to 
describe  the  removal  of  an  impasse  that  limits  the 
throughput  of  a  process. 


exempt  from  preconstruction 
requirements  must  submit  a  compliance 
plan  to  the  Administrator  or  delegated 
agency  prior  to  performing  the 
modification.  This  will  insure  that  the 
intended  modification  will  indeed  meet 
the  onshore  requirements. 

For  the  purposes  of  S  S  55.4,  55.5,  and 
55.6,  the  definition  of  modification  will 
be  that  corresponding  to  the  applicable 
requirements  of  5§  55.13  and  55.14.  For 
applicability  to  part  55  in  general, 
however,  the  definition  of  modification 
given  in  the  Act,  section  111(a),  shall 
apply.  In  brief,  a  physical  change,  or 
change  in  method  of  operation, 
commenced  after  the  publication  of  the 
proposed  regulation,  will  make  an 
existing  OCS  source  a  new  OCS  source. 

Under  the  provisions  of  section  328  of 
the  Act,  the  Administrator  retains  the 
authority  to  enforce  any  OCS 
requirement.  EPA  is  therefore  proposing 
that  the  applicant  send  a  copy  of  any 
permit  application  required  by  this 
Section  to  the  Administrator  through  the 
Regional  Office  at  the  same  time  the 
application  is  submitted  to  the  delegated 
agency.  To  ensure  that  the  delegated 
agency  is  adequately  administering  and 
enforcing  the  OCS  requirements,  EPA  is 
also  proposing  that  the  delegated  agency 
send  a  copy  of  any  public  notice, 
preliminary  determination,  and  final 
permit  action  to  the  EPA  Regional 
Office.  Tnese  requirements  are  also 
consistent  with  EPA's  goal  of  facilitating 
information  transfer. 

When  issuing  preconstruction  or 
operating  permits,  EPA  will  use  the 
applicable  administrative  and  public 
notice  and  comment  procedures  of  §  55.8 
and  40  CFR  part  124.  which  contain 
regulations  on  the  issuance  of  EPA 
permits.  Part  124  will  be  amended  to 
reference  the  issuance  of  federal  OCS 
permits.  Where  the  Administrator 
delegates  the  OCS  permitting 
requirements  to  a  state  or  local  agency, 
that  agency  must  comply  with  the 
requirements  of  §  55.6  except  for  the 
administrative  and  public  participation 
procedures  of  the  federal  rule,  for  which 
the  agency  may  substitute  its  own 
procedures. 

As  with  all  permits  issued  under 
federal  regulations  or  with  federal 
authorization,  an  authority  to  construct 
or  permit  to  operate  does  not  reUeve  any 
owner  or  o(>erator  of  the  responsibilities 
to  comply  fully  with  applicable 
provisions  of  any  other  requirements 
under  federal  law,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  or  the 
Endangered  Species  Act.  OCS  air 
quality  permits  obtained  pursuant  to 
part  55  are  not.  however,  subject  to  the 
environmental  impact  statement 
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provisions  of  section  102(2)(c)  of  NEPA, 
42  U.S.C.  4321. 

G.  Section  55.7—Exempiions. 

Section  328(a)(2)  allows  the 
Administrator  to  grant  an  OCS  source 
an  exemption  from  a  specific  control 
technology  requirement  if  the 
Administrator  finds  that  the  requirement 
is  technically  infeasible  or  will  cause  an 
unreasonable  threat  to  health  and 
safety.  The  Administrator  must  make  a 
written  finding  explaining  the  basis  of 
any  exemption  granted  and  impose 
another  requirement  as  close  in 
stringency  to  the  original  requirement  as 
possible.  Any  increase  in  emissions  due 
to  the  granting  of  the  exemption  must  be 
offset  by  emissions  reductions  not 
otherwise  required  by  the  Act. 

Items  that  could  be  considered  as  a 
basis  for  finding  a  requirement 
technically  infeasible  or  an 
unreasonable  threat  to  health  and  safety 
include  the  following: 

•  The  equipment  is  used  for 
emergency  service  and  compliance 
would  negatively  impact  the 
equipment's  effective  emergency 
response; 

•  Compliance  could  significantly 
increase  the  risk  of  ship  collisions; 

•  Compliance  would  entail 
modifications  that  would  compromise 
the  structural  integrity  of  the  facility; 

•  Compliance  would  create  adverse 
cross-media  impacts  that  would  result  in 
health  risks  outweighing  the  benefit  of 
the  air  emission  reductions:  or 

•  Compliance  would  result  in  an 
actual  increase  of  emissions  of  non- 
attainment  pollutants,  due  to  the 
location  of  the  OCS  source. 

The  following  example  is  provided  to 
explain  what  might  be  considered  a 
vahd  basis  for  granting  an  exemption 
based  on  health  grounds.  The 
application  of  a  NO^  control  could 
require  large  quantities  of  a  chemical 
that  must  be  transported  to  the  platform 
by  boat.  The  boat  would  emit  NO,  as  it 
cruises  back  and  forth  between  port  and 
platform.  The  farther  the  platform  is 
from  shore,  the  more  NO,  the  boat 
would  emit.  However,  the  NO,  reduction 
at  the  platform  is  the  same  no  matter 
how  far  the  boat  must  travel.  At  a 
certain  distance  from  shore,  the  NO, 
emitted  by  the  boat  would  exceed  the 
NO,  reduction  achieved  at  the  platform, 
and  the  result  of  applying  the  control 
would  be  a  net  increase  in  NO, 
emissions.  Thus,  the  imposition  of  the 
control  measure  is  counterproductive 
and  the  resultant  increased  emissions  of 
a  precursor  to  ozone  are  an 
unreasonable  threat  to  public  health. 
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EPA  is  proposing  that  the  procedures 
for  granting  exemptions  be  incorporated 
into  the  permitting  process.  When  a 
source  submits  a  permit  appHcation  to 
the  permitting  agency,  the  application 
should  contain  a  request  for  exemption 
from  any  requirement  that  the  applicant 
believes  is  unsafe  or  technically 
infeasible.  The  request  must  include 
information  that  demonstrates  that 
compliance  with  a  requirement  would 
be  technically  infeasible  or  cause  an 
unreasonable  threat  to  health  and 
safety.  The  request  should  be 
accompanied  by  suggestions  for 
substitute  controls,  an  estimate  of  the 
residual  emissions  due  to  the 
substitutions,  and  preliminary 
information  regarding  the  acquisition  of 
any  offset  that  will  be  required  if  the 
exemption  is  granted. 

These  offsets  are  required  to  prevent 
any  deterioration  of  air  quality  due  to 
the  granting  of  the  exemption.  This  is 
slightly  different  from  the  purpose  of 
offsets  required  in  an  NAA.  which  must 
provide  a  "net  air  quality  benefit"  to 
assist  the  area  to  attain  the  ambient 
standards.  For  this  reason.  EPA  has 
proposed  two  offsets  ratios  for  sources 
that  receive  exemptions  pursuant  to 
§  55.7. 

EPA  is  proposing  that  a  new  source  or 
a  modification  that  qualifies  as  a  new 
source  must  comply  with  the  offset  ratio 
imposed  in  the  COA.  A  new  source  or  a 
modification  that  qualifies  as  a  new 
source  must  comply  with  an  offset  ratio 
of  1:1  if  offsets  are  not  required  in  the 
COA  or  if  the  source  is  located  beyond 
25  miles  from  a  state's  seaward 
boundary.  The  purpose  of  these  offsets 
is  to  prevent  any  deterioration  in  air 
quality.  Existing  sources  must  comply 
with  an  offset  ratio  of  1:1. 

It  is  possible  that  a  source  may  want 
to  request  an  exemption  in  a  situation 
where  no  permit  application  or  permit 
amendment  would  be  required,  such  as 
when  a  new  regulation  becomes 
applicable.  If  this  situation  occurs,  a 
source  may  simply  submit  a  request  for 
exemption  that  includes  all  the 
information  required  by  the 
Administrator  or  the  delegated  agency. 
The  request  must  be  submitted  within  90 
days  from  the  date  the  requirement  is 
promulgated  by  EPA.  All  other 
requirements  and  procedures  applicable 
to  exemption  requests  under  this  Section 
shall  apply. 

When  issuing  exemptions  in 
conjunction  with  preconstruction  or 
operating  permits,  EPA  will  use  the 
apphcable  administrative  and  public 
notice  and  comment  procedures  of  9  55.7 
and  40  CFR  part  124.  which  contain 
regulations  on  the  issuance  of  EPA 
permits.  Part  124  will  be  amended  to 


reference  the  issuance  of  federal  OCS 
permits.  If  no  permit  is  required.  EPA 
will  use  the  administrative  procedures 

of  5  55.7.  L  .     ,      J 

The  authority  to  grant  technical  and 
safety  exemptions  may  be  delegated  to 
qualifying  state  and  local  agencies  along 
with  adequate  regulations.  EPA  or  the 
delegated  agency  must  consult  with  the 
MMS  and  the  U.S.  Coast  Guard  when 
reviewing  exemption  requests.  If  the 
delegated  agency,  the  MMS  and  the  U.S. 
Coast  Guard  cannot  reach  a  consensus 
decision  on  the  exemption  request 
within  90  days  the  request  will 
automatically  be  appealed  to  the 
Administrator.  The  90  day  period  may 
be  extended  by  mutual  agreement 
between  all  the  involved  agencies.  The 
purpose  of  this  consultation  process  is  to 
ensure  that  OCS  operations  will  proceed 
in  a  safe  manner.  If  the  involved 
agencies  do  reach  a  consensus  decision, 
the  delegated  agency  will  use  its  own 
procedures  to  meet  the  obligation  to 
allow  for  public  notice  and  comment 
when  the  exemption  is  part  of  a  permit 
application.  If  the  exemption  is 
requested  but  no  permit  or  permit 
change  is  required,  the  delegated  agency 
must  comply  with  the  requirements  of 
S  55.7. 

H.  Section  55.8    Monitoring.  Reporting. 
Inspections,  and  Compliance. 

The  Environment  Protection  Agency  is 
authorized  to  require  OCS  sources  to 
monitor  and  report  emissions  and  certify 
compliance  status  pursuant  to  section 
114.  Section  114  states,  in  part,  that  in 
order  to  determine  if  any  person  is  in 
violation  of  any  standard  under  the  Act, 
the  "Administrator  may  require  any 
person  who  owns  or  operates  any 
emission  source  *  *  *  to  (A)  establish 
and  maintain  such  records;  (B)  make 
such  reports;  (C)  install,  use  and 
maintain  such  monitoring  equipment, 
and  use  such  audit  procedures,  or 
methods;  (D)  sample  such  emissions 
*  *  *;  (E)  keep  records  on  control 
equipment  parameters,  production 
variables  or  other  indirect  data  when 
direct  monitoring  of  emissions  in 
impractical;  (F)  submit  compliance 
certifications  in  accordance  with  section 

114(a)(3); 

Any  monitoring  or  reporting 
requirement  that  appears  in  a  rule 
adopted  pursuant  to  section  114,  or 
incorporated  into  this  rulemaking,  shall 
also  apply  to  OCS  sources.  For  example, 
NSPS  requires  certain  monitoring 
requirements  that  may  apply  to  OCS 
sources. 

Section  114(a)(3)  was  added  by  the 
CAAA-90  and  authorizes  EPA  to  require 
any  person  who  ol^'ns  or  operates  a 
major  stationary  source  to  perform 


enhanced  monitoring  and  submit 
compliance  certifications.  These 
compliance  certifications  shall  include 
"(A)  identification  of  the  applicable 
requirement  that  is  the  basis  of  the 
certification,  (B)  the  method  used  for 
determining  the  compliance  status  of  the 
source,  (C)  the  compliance  status,  (D) 
whether  compliance  is  continuous  or 
intermittent.  (E)  such  other  facts  as  the 
Administrator  may  require."  EPA  is 
required  to  promulgate  regulations 
providing  guidance  and  implementing 
section  114(a)(3)  by  November  1992; 
these  rules  will  apply  to  OCS  sources 
when  promulgated. 

Any  OCS  source  that  is  not  required 
to  obtain  a  permit  to  operate  within  24 
months,  pursuant  to  the  requirements  of 
the  part,  must  submit  a  compliance 
report  to  the  Administrator  or  the 
delegated  agency.  Section  55.8  requires 
that  a  compliance  report  specify  all  the 
applicable  requirements  under  this  part 
and  a  description  of  how  the  source  has 
complied  with  these  requirements.  This 
compliance  report  must  be  submitted 
within  25  months  of  the  date  of 
promulgation  of  this  part.  The  purpose 
of  this  compliance  report  is  to  verify  that 
the  OCS  source  has  met  the  statutory 
requirements  in  the  absence  of  a  permit. 
When  the  OCS  program  is  delegated, 
the  delegated  agency  will  have 
whatever  monitoring,  reporting, 
inspection  and  compliance  certification 
authority  over  the  OCS  sources  that  the 
agency  has  over  onshore  sources.  It  will 
be  the  responsibility  of  an  agency  that 
requests  delegation  of  the  OCS  program 
to  have  amended  its  rules  to  allow  for 
authority  over  sources  located  in  the 
OCS  region  within  25  miles  of  its  state 
seaward  boundaries. 

When  EPA  is  administering  the  OCS 
program,  inspections  will  be  performed 
by  EPA  or  an  authorized  agent  and 
coordinated  with  the  MMS  and  the  U.S. 
Coast  Guard  for  safety  reasons.  Where 
the  program  is  delegated,  the  delegated 
agency  shall  perform  the  inspections, 
also  in  coordination  with  the  MMS  and 
the  U.S.  Coast  Guard.  Coordination  with 
these  agencies  shall  not  be  allowed  to 
hinder  the  ability  of  the  EPA  or  the 
delegated  agency  to  conduct  surprise 
inspections. 

I.  Section  55.9    Enforcement. 

Section  111(e)  states  that  it  shall  be 
unlawful  for  any  owner  or  operator  of 
any  new  source  to  operate  such  source 
in  violation  of  any  performance 
standard  of  the  NSPS  program.  Since 
section  328(a)(1)  provides  that  the  OCS 
requirements  are  to  be  considered  as 
standards  of  performance  under  section 
111,  and  since  section  328(a)(1)  also 
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enhanced  monitoring  and  submit 
compliance  certifications.  These 
compliance  certifications  shall  include 
"(A)  identification  of  the  applicable 
requirement  that  is  the  basis  of  the 
certification,  (B)  the  method  used  for 
determining  the  compliance  status  of  the 
source,  (C)  the  compliance  status,  (D) 
whether  compliance  is  continuous  or 
intermittent,  (E)  such  other  facts  as  the 
Administrator  may  require."  EPA  is 
required  to  promulgate  regulations 
providing  guidance  and  implementing 
section  114(a)(3)  by  November  1992; 
these  rules  will  apply  to  OCS  sources 
when  promulgated. 

Any  OCS  source  that  is  not  required 
to  obtain  a  permit  to  operate  within  24 
months,  pursuant  to  the  requirements  of 
the  part,  must  submit  a  compliance 
report  to  the  Administrator  or  the 
delegated  agency.  Section  55.8  requires 
that  a  compliance  report  specify  all  the 
applicable  requirements  under  this  part 
and  a  description  of  how  the  source  has 
complied  with  these  requirements.  This 
compliance  report  must  be  submitted 
within  25  months  of  the  date  of 
promulgation  of  this  part.  The  purpose 
of  this  compliance  report  is  to  verify  that 
the  OCS  source  has  met  the  statutory 
requirements  in  the  absence  of  a  permit. 
When  the  OCS  program  is  delegated, 
the  delegated  agency  will  have 
whatever  monitoring,  reporting, 
inspection  and  compliance  certification 
authority  over  the  OCS  sources  that  the 
agency  has  over  onshore  sources.  It  will 
be  the  responsibihty  of  an  agency  that 
requests  delegation  of  the  OCS  program 
to  have  amended  its  rules  to  allow  for 
authority  over  sources  located  in  the 
OCS  region  within  25  miles  of  its  state 
seaward  boundaries. 

When  EPA  is  administering  the  OCS 
program,  inspections  will  be  performed 
by  EPA  or  an  authorized  agent  and 
coordinated  with  the  MMS  and  the  U.S. 
Coast  Guard  for  safety  reasons.  Where 
the  program  is  delegated,  the  delegated 
agency  shall  perform  the  inspections, 
also  in  coordination  with  the  MMS  and 
the  U.S.  Coast  Guard.  Coordination  with 
these  agencies  shall  not  be  allowed  to 
hinder  the  ability  of  the  EPA  or  the 
delegated  agency  to  conduct  surprise 
inspections. 

I.  Section  55.9    Enforcement. 

Section  111(e)  states  that  it  shall  be 
unlawful  for  any  owner  or  operator  of 
any  new  source  to  operate  such  source 
in  violation  of  any  performance 
standard  of  the  NSPS  program.  Since 
section  328(a)(1)  provides  that  the  OCS 
requirements  are  to  be  considered  as 
standards  of  performance  under  section 
111.  and  since  section  328(a)(1)  also 


provides  that  violations  of  the  OCS 
requirements  shall  be  considered 
violations  of  section  111(e),  it  shall  also 
be  unlawful  for  any  owner  or  operator 
of  an  OCS  source  to  operate  such  source 
in  violation  of  the  OCS  regulations. 

EPA  has  a  variety  of  enforcement 
tools  imder  the  Act  that  apply  to  OCS 
sources.  Section  113  authorizes  the 
Administrator  to  bring  administrative 
and  civil  actions  to  prohibit  sources 
from  violating  the  requirements  of  the 
Act  and  to  collect  penalties  for  non- 
compliance. Section  113  also  provides 
for  criminal  penalties  for  knowing 
violations  of  the  Act.  As  discussed  in 
II.H.,  section  114  provides  authority  to 
obtain  information  to  determine  the 
compliance  status  of  sources.  Section 
120  provides  authority  to  assess  non- 
compliance penalties.  Section  303 
provides  for  emergency  powers  when  a 
pollution  source  is  presenting  an 
imminent  and  substantial  endangerment 
to  pubhc  health  or  welfare  or  the 
environment.  All  of  these  sections  apply 
to  OCS  sources. 

Under  a  delegated  program,  the  state 
or  local  agency  shall  have  the 
enforcement  authority  that  it  possesses 
under  state  or  local  laws.  The  state  or 
local  agency  shall  be  responsible  for 
amending  its  laws  to  provide  for 
authority  to  enforce  the  OCS  regulations 
within  25  miles  of  the  state's  seaward 
boundaries. 

If  a  facility  is  ever  ordered  to  cease 
operation  of  any  piece  of  equipment  due 
to  an  enforcement  action  taken  pursuant 
to  this  part  by  EPA  or  a  delegated 
agency,  the  actual  shut-down  will  be 
coordinated  by  the  enforcing  agency 
with  the  MMS  and  the  U.S.  Coast  Guard. 
In  no  case  shall  the  consultation  process 
delay  the  initiation  of  the  shut  down  by 
more  than  24  hours. 

J.  Section  55.10    Fees. 

If  EPA  implements  the  requirements  of 
the  COA,  EPA  will  charge  fees  under  the 
operating  permits  fee  schedule 
established  pursuant  to  40  CFR  part  71 
when  promulgated,  for  all  OCS  sources 
subject  to  the  requirements  of  part  71. 
For  those  OCS  sources  not  subject  to  the 
requirements  of  part  71,  and  for  all  OCS 
sources  before  such  time  as  the  permit 
fee  regulations  in  part  71  are 
promdgated.  EPA  will  charge  fees  in 
accordance  with  the  fee  schedule 
imposed  in  the  COA,  with  the  following 
proviso:  To  the  extent  the  fees  in  the 
COA  are  based  on  regulatory  objectives, 
such  as  discouraging  emissions,  EPA 
will  collect  fees  in  accordance  with  the 
fee  schedule  imposed  in  the  COA;  to  the 
extent  the  fees  in  the  COA  are  based  on 
cost  recovery.  EPA  will  cap  such  fees  at 
an  amount  equal  to  EPA's  cost  to  issue 


and  administer  the  permit.  Upon 
delegation  of  authority  to  implement  and 
enforce  any  portion  of  this  part,  EPA 
will  cease  to  collect  the  fees  associated 
with  that  portion  of  this  part?  and  the 
delegated  agency  will  calculate  and 
collect  fees  in  accordance  with  the  fee 
schedules  imposed  in  the  COA. 

K.  Section  55.11    Delegation. 

Section  328(a)(3)  provides  that  each 
state  whose  seaward  boundary  is 
adjacent  to  a  nearshore  OCS  source 
subject  to  the  requirements  of  section 
328(a)  may,  if  that  state  so  chooses, 
promulgate  and  submit  to  EPA  state 
regulations  for  implementing  and 
enforcing  the  nearshore  OCS 
requirements  of  section  328(a).  Pursuant 
tp  section  328(a)(3),  EPA  will  carefully 
review  any  state  enforcement 
regulations  and  authorities  and  if  EPA 
determines  that  such  plan  is  adequate  to 
insure  implementation  and  enforcement 
of  the  standards  of  section  328(a)  and  is 
consistent  with  such  standards,  EPA 
shall  defer  to  the  state  for 
implementation  and  enforcement. 

Section  328(a)(3)  states  that  EPA  shall 
"delegate"  its  enforcement  authority  to 
the  state  if  EPA  finds  that  the  state's 
enforcement  plan  is  "adequate."  At  the 
same  time,  however,  section  328(a)(3) 
expressly  preserves  EPA's  full  authority 
to  enforce  the  requirements  of  section 
328.  There  is  therefore  an  ambiguity  in 
the  statute;  EPA  cannot  both  delegate 
and  retain  its  enforcement  authority. 
Because  the  enforcement  of  federal  law 
by  state  officials  who  are  not  officers  of 
the  United  States  raises  constitutional 
concerns.  EPA  proposes  to  define 
"adequate"  to  include  the  requirement 
that  a  state  enforcement  plan  be 
promulgated  pursuant  to  a  state  law  that 
expressly  references  or  incorporates  the 
standards  and  requirements  adopted  by 
EPA  under  section  328(a).  In  determining 
whether  a  state  enforcement  plan  is 
promulgated  pursuant  to  state  law — a 
prerequisite  to  its  adequacy — EPA  will 
find  it  sufficient  if  the  state  submits  a 
legal  opinion  of  the  attorney  general  of 
the  state  that  the  laws  of  the  state 
provide  adequate  authority  to  carry  out 
the  plan  of  enforcement  and  that  the 
standards  of  section  328(a)(1)  have  been 
adopted  as  state  law. 

The  mere  fact  that  a  state  will  be 
enforcing  state  law  does  not.  however, 
give  the  state  the  authority  to  change  the 
OCS  rule  independent  of  EPA.  The 
statute  allows  delegation  of 
implementation  and  enforcement 
authority,  but  not  rulemaking  authority. 
If  a  state  wants  to  change  the  OCS 
requirements,  the  state  must  first  change 
the  relevant  onshore  law.  EPA  will  then 
update  the  OCS  rule  to  "maintain 


consistency  with  onshore  regulations," 
as  provided  by  section  328(a](l]  and 
§  55.12,  and  as  discussed  further  in  II.L 
This  process  can  be  less  time-consuming 
than  may  first  appear  if,  when  the  state 
adopts  a  change  to  an  onshore 
regulation,  the  state  conditions  its 
application  to  OCS  sources  on  EPA's 
adoption  of  the  measure  into  federal 
law.  Then,  when  the  measure  is  adopted 
into  federal  law,  the  rule  will 
immediately  be  enforceable  under  state 
law. 

One  complication  in  the  process  to 
delegate  the  OCS  program  is  that 
section  328(a)(3)  states  that  a  state 
"adjacent  to  an  OCS  source"  may 
promulgate  and  submit  to  the 
Administrator  regulations  in  order  to 
receive  delegation  of  the  OCS  program. 
This  implies  that  a  state  must  have  at 
least  one  source  on  the  OCS  adjacent  to 
the  state  before  adopting  the 
regulations.  As  a  practical  matter,  EPA 
will  not  delegate  the  program  to  a  state 
that  does  not  have  an  OCS  source 
adjacent  to  it. 

"To  receive  delegation,  the  governor  of 
a  state,  or  the  governor's  designee,  must 
request  delegation  of  the  OCS  program 
from  EPA  and  demonstrate  that  the 
state  has: 

•  An  adjacent  OCS  source. 

•  Adopted  the  OCS  regulations. 

•  Adequate  authority  to  implement 
and  enforce  the  regulations. 

•  Adequate  resources  to  implement 
and  enforce  the  OCS  regulations. 

As  discussed  above,  the  second  and 
third  requirements  may  be  satisfied  by  a 
legal  opinion  of  the  state  attorney 
general. 

EPA  will  maintain  authority  to  enforce 
all  air  pollution  control  requirements 
appUcable  to  any  nearshore  OCS  source 
under  section  328(a),  and  may 
promulgate  regulations  governing  such 
enforcement.  EPA  will  closely  monitor 
all  enforcement  efforts  undertaken  by 
state  agencies  pursuant  to  section 
328(a)(3).  If  EPA  determines  that  such 
efforts  fail  or  are  likely  to  fail  to 
adequately  implement  the  standards  of 
section  328(a)  with  respect  to  any  OCS 
source  or  that  such  efforts  are 
inconsistent  with  the  standards  of 
section  328(a),  EPA  will  assume  the 
enforcement  and  implementation  of 
section  328(a)  through  part  55.  Similarly, 
EPA  will  assert  its  enforcement 
authority  if  at  any  time  EPA  determines 
that  the  state  agency  lacks  sufficient 
authority  to  undertake  such  efforts. 

EPA  may  delegate  part  of  the  OCS 
program  to  a  state  while  still  retaining 
other  parts  of  the  program.  This  partial 
delegation  may  be  necessary,  for 
example,  in  areas  that  do  not  have 


637M 


Federal  Register  /  Vol  58.  No.  234  /  Thurgday.  December  5.  1991  /  Proposed  Rules 


delegation  of  certain  onshore  federal 
programs  such  as  PSD. 

The  authority  to  implement  and 
enforce  §S  55.5.  55.11.  and  55.L2,  wUl  not 
be  delegated.  Section  55-3  contains  the 
procedures  and  requirements  for 
designation  of  the  corresponding 
onshore  area.  (  55.11  contains  the 
procedures  and  requirements  for  the 
delegation  of  authority  to  the  States,  and 
§  55.12  contains  the  procedures  under 
which  EPA  will  perform  the  consistency 
updates  required  by  the  stahite.  These 
sections  specifically  address  the  duties 
of  EPA  and  the  Administrator  under 
section  328  and  are  not  considered  part 
of  the  authority  to  implement  and 
enforce  the  OCS  program. 

EPA  will  rescind  delegation  of  the 
OCS  program  or  any  part  of  the  OCS 
program  which  has  been  delegated  if  the 
delegated  agency  does  not  adequately 
implement  and  enforce  the  OCS 
program.  This  includes  administering 
the  program  in  such  a  way  as  to  prevent 
OCS  sources  from  operating,  unless  the 
OCS  source  has  been  found  to  be  in 
violation  of  part  55. 

EPA  is  proposing  to  retain  the 
authority  to  implement  and  enforce  the 
program  beyond  25  miles  from  states* 
seaward  boundaries  for  several  reasons. 
First,  state  and  local  agencies  would 
have  to  adopt  and  implement  two 
programs:  TTie  onshore  program  which 
would  apply  to  OCS  sources  within  25 
miles  of  state  boundaries,  and  a  second 
program  applicable  to  OCS  sources 
located  beyond  25  miles  from  the  state 
boundaries.  Secondly,  as  the  distance 
from  shore  increases,  it  is  increasingly 
difficult  to  make  a  COA  designation 
which  is  technically  defensible.  EPA 
does  not  beUeve  that  Congress  intended 
EPA  to  delegate  to  states  the  authority 
to  regulate  areas  up  to  200  miles  or  more 
outside  their  boundaries. 

L  Section  55. 12    Consistency  Updates. 

Because  onshore  requirements  may 
change,  section  328(a)ll)  requires  that 
EPA  upidate  the  OCS  requirements  "as 
necessary  to  maintain  consistency  with 
onshore  regulations."  The  statute  uses 
the  phrase  "the  same  as"  to  describe  the 
OCS  requirements  initially  adopted 
(Section  II.C)  and  uses  the  phrase 
"maintain  consistency"  in  directing  H'A 
to  perform  updates.  This  reflects  a 
difference  in  the  way  rules  in  effect  as  of 
the  date  of  enactment,  and  rules 
adopted  after  enactment  are  to  be 
treated. 

The  words  "the  same  as"  require  that 
EPA  include  in  the  OCS  regidations 
those  onshore  requirements  determined 
to  be  appUcable,  and  that  were  in  effect 
as  of  the  date  the  CAAA-«0  were 
enacted.  The  fact  that  the  statute  directs 


EPA  to  update  the  OCS  requirements, 
rather  than  automaticaliy  incorporating 
new  onshore  requirements,  and  the  use 
of  the  phrase  "maintain  consistency" 
rather  than  the  phrase  "the  same  as." 
implies  that  EPA's  actioa  in  adopting 
"post-enactment"  requirements  must  be 
more  than  robber  stamping  a  state  or 
local  rule  into  federal  law.  EPA 
proposes  to  interpret  "maintain 
consistoKry"  to  mean  that  EPA  wiU 
incorporate  into  part  55  those  onshore 
rules  which  comply  with  the  statutory 
requirements  of  section  328.  are 
equitable  and  are  rationally  related  to 
the  attainment  and  maintenance  of 
ambient  air  quaHty  standards  and  the 
prevention  of  significant  deterioration  of 
air  quality.  These  criteria  are  mandated 
by  the  general  prohibition  against 
arbitrary  and  capricious  rulemaking 
with  which  the  Administrator  must 
comply  in  any  rulemaking  proceeding, 
under  either  section  307(d)  of  the  Act  or 
under  the  Administrative  Procedures 
Act.  They  also  comport  with  the  general 
intent  of  the  legislation  to  ensure  equity 
between  onshore  and  OCS  sources.  In 
determining  whether  an  onshore  rule  is 
inequitable,  even  if  no  onshore  sources 
would  be  controlled  by  a  regulati(m 
adopted  by  a  state  such  that  only  OCS 
sources  would  be  affected,  EPA  will  not 
consider  the  rule  to  be  inequitable  or 
arbitrary  and  capricious  if  the  rule  is 
consistent  with  the  state's  general 
approach  to  onshore  regulation. 
Updates  also  will  address  the 
requirements  for  areas  that  have  not  had 
previous  OCS  development  MMS 
publishes  an  inclusive  five-year  leasing 
plan  that  describes  every  proposed 
lease  sale  and  an  Environmental  Impact 
Statement  (EIS]  must  be  prepared  for 
each  lease  sale.  EPA  and  interested 
parties  will  therefore  have  considerable 
notice  if  a  new  area  is  to  become  subject 
to  exploration  and/ or  development  EPA 
is  proposing  to  promulgate  OCS 
requirements  for  new  areas  as  needed 
and  will  assure  that  regulations  are  in 
place  in  a  timely  maimer  so  as  not  to 
impede  the  commencement  of  any  OCS 
activity. 

EPA  is  proposing  to  periodically 
update  part  55  to  reflect  onshore  rule 
changes  that  may  affect  OCS  sources. 
This  update  will  be  done  in  accordance 
with  notice  and  comment  rulemaking 
procedures.  EPA  is  soliciting  comments 
on  the  appropriate  time  period  to  update 
the  rule.  One  option  i»  to  link  the 
consistency  u]Klates  solely  to  the 
submittal  of  NOU.  Section  ILD.  of  the 
preamble  propoaes  that  the  submission 
of  an  NOI  will  trigger  a  review  of  the 
onshore  rules  to  determine  if  an  update 
is  necessary.  Upon  submission  of  an 
NOI,  EPA  will  compare  onshore  rules 


with  the  requirements  of  part  55.  If  the 
requirements  of  part  55  are  found  to  be 
inconsistent  with  the  current  onshore 
requirements.  EPA  will  expeditiously 
initiate  a  consistency  update.  A  second 
option  is  to  update  part  55  annually. 
Under  this  option,  part  55  would  be 
evaluated  on  a  yearly  basis,  with  NOIs 
triggering  early  review. 

Consistency  updates  will  be 
performed  using  standard  procedures  for 
notice  and  comment  rulemaking. 
Consistency  updates  may  result  in  the 
inclusion  of  State  or  local  rules  or 
regulations  into  part  55  that  will 
ultimately  be  disapproved  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  regulation  meets  the 
requirements  of  the  Act  for  SIP 
approval  nor  does  it  imply  the 
regulation  will  be  approved  by  EPA  for 
inclusion  in  the  SIP.  For  additional 
discussion  of  this  topic,  see  Section 
IILA.2. 

M  Section  55.13    Applicable  Federal 
Requirements. 

Section  328  directs  EPA  to  establish 
air  pollution  requirements  for  OCS 
sources.  The  statute  specifies  that  for 
sources  located  within  25  miles  of 
states'  seaward  boundaries,  those 
requirements  shall  be  the  same  as  the 
requirements  in  the  COA  (see  section 
II.A.).  Section  328  does  not  mandate  the 
content  of  the  OCS  program  for  OCS 
sources  located  beyond  25  miles  of 
states'  seaward  boundaries.  Therefore, 
within  the  framework  of  establishing 
requirements  to  "attain  and  maintain 
federal  and  state  ambient  standards  and 
to  comply  with  the  provisions  of  part  C 
of  title  1,"  EPA  has  some  latitude  in 
establishing  the  requirements  under 
Section  328  diat  apply  to  sources  located 
beyond  25  miles  from  states'  seaward 
boundaries. 

In  this  rulemaking,  EPA  is  proposing 
to  apply  PSD.,  and  to  the  extent  they  are 
rationally  related  to  protection  of 
ambient  air  quality  standards  NSPS  and 
NESHAPS.  When  promulgated  the 
requirements  of  the  federal  operating 
permits  program  to  outer  OCS  sources. 
These  regulations  will  be  implemented 
in  accordance  with  EPA  guidance.  The 
requirements  of  S  55.13  apply  to  both 
nearshore  and  outer  OCS  sources. 
Nearshore  soiirces  must  also  meet  the 
requirements  of  the  COA,  as  set  forth  in 
§  55.14. 

At  present  there  are  few  (if  any)  outer 
OCS  sources  within  EPA  jurisdiction 
and  none  are  permanent  In  the  future, 
OCS  sources  may  be  estabUshed  at 
distances  of  28  miles  to  more  than  200 
miles  offshore.  Because  of  the 
uncertainty  of  where  new  sources  will 
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with  the  requirements  of  part  55.  If  the 
requirements  of  part  55  are  found  to  be 
inconsistent  with  the  current  onshore 
requirements,  EPA  will  expeditiously 
initiate  a  consistency  update.  A  second 
option  is  to  update  part  55  annually. 
Under  this  option,  part  55  would  be 
evaluated  on  a  yearly  basis,  with  NOIs 
triggering  early  review. 

Consistency  updates  will  be 
performed  using  standard  procedures  for 
notice  and  comment  rulemaking. 
Consistency  updates  may  result  in  the 
inclusion  of  State  or  local  rules  or 
regulations  into  part  55  that  will 
ultimately  be  disapproved  as  part  of  the 
SIP.  Indusion  in  the  OCS  rule  does  not 
imply  that  a  regulation  meets  the 
requirements  of  the  Act  for  SIP 
approval  nor  does  it  imply  the 
regulation  will  be  approved  by  EPA  for 
indusion  in  the  SIP.  For  additional 
discussion  of  this  topic,  see  Section 
I1LA.2. 


M  Section  55. 13    Applicable  Federal 
Requirements. 

Section  328  directs  EPA  to  establish 
air  pollution  requirements  for  OCS 
sources.  The  statute  spedfies  that  f<w 
sources  located  within  25  miles  of 
states'  seaward  boundaries,  those 
requirements  shall  be  the  same  as  the 
requirements  in  the  COA  (see  section 
II.A.).  Section  328  does  not  mandate  the 
content  of  the  OCS  program  for  OCS 
sources  located  beyond  25  miles  of 
states'  seaward  boundaries.  Therefore, 
within  the  framework  of  establishing 
requirements  to  "attain  and  maintain 
federal  and  state  ambient  standards  and 
to  comply  with  the  provisions  of  part  C 
of  title  l,"  EPA  has  some  latitude  in 
establishing  the  requirements  under 
Section  328  that  apply  to  sources  located 
beyond  25  miles  from  states'  seaward 
boundaries. 

In  this  rulemaking.  EPA  is  proposing 
to  apply  PSD.,  and  to  the  extent  they  are 
rationally  related  to  protection  of 
ambient  air  quality  standards  NSPS  and 
NESHAPS.  When  promulgated  the 
requirements  of  the  federal  operating 
permits  program  to  outer  OCS  sources. 
These  regulations  will  be  implemented 
in  accordance  with  EPA  guidance.  The 
requirements  of  \  55.13  apply  to  both 
nearshore  and  outer  OCS  sources. 
Nearshore  sources  must  also  meet  the 
requirements  of  the  COA,  as  set  forth  in 
S  5514. 

At  present,  there  are  few  (if  any)  octter 
OCS  sources  within  EPA  jurisdiction 
and  none  are  permanent  In  the  futiu^ 
OCS  sources  may  be  established  at 
distances  of  28  miles  to  more  than  200 
miles  offshore.  Because  of  the 
uncertainty  of  where  new  sources  will 


be  located,  EPA  cannot  predict  the 
impact  these  sources  will  have  on 
onshore  air  quality.  If  the  Administrator 
determines  that  additional  requirements 
for  outer  OCS  sources  are  necessary  to 
protect  onshore  air  quality,  such 
requirements  will  be  promulgated  in  a 
future  rulemaking.  This  might  occur  for 
instance,  if  the  density  of  OCS  sources 
in  a  specific  area  cumulatively  causes 
negative  impacts  to  onshore  air  quality. 

N.  Section  55.14    Applicable 
Requirements  of  the  COA. 

The  requirements  of  this  Section  apply 
only  to  those  sources  located  within  25 
miles  of  states'  seaward  boundaries. 
Section  Si&  mandates  that  sources 
located  within  25  miles  of  states' 
seaward  boundaries  be  subject  to 
requirements  that  are  the  same  as  would 
be  applicable  if  the  source  were  located 
in  the  COA.  Section  328(a)(1)  provides 
that  within  25  miles  of  state  boundaries, 
requirements  "shall  include,  but  not  be 
limited  to.  State  and  local  requirements 
for  emission  controls,  emission 
limitations,  offsets,  permitting, 
monitoring,  testing,  and  reporting." 

States  have  independent  authority  to 
estabUsh  air  pollution  regulations  that 
apply  within  their  jurisdiction.  In  many 
states,  air  pollution  control  regulations 
are  estabhshed  by  a  state  agency 
responsible  for  air  pollution  control.  In 
other  states,  particularly  Cahfomia, 
primary  responsibility  for  regulation  of 
air  quality  lies  with  local  air  pollution 
control  districts.  State  law  authorizes 
these  air  pollution  control  districts  to 
adopt  implement,  and  enforce  air 
quality  regulations.  In  order  to  be 
considered  by  EPA  for  inclusion  in  the 
OCS  rule,  state  and  local  requirements 
must  have  been  formally  adopted  by  the 
appropriate  regulatory  agency. 

Because  requirements  applying  to 
OCS  sources  located  within  25  miles  of 
states'  seaward  boundaries  must  be  "the 
same  as"  or  "consistent  with"  onshore 
requirements,  EPA  has  little  flexibility  in 
estabhshing  requirements  that  apply  to 
these  OCS  sources. 

A  large  number  of  onshore  rules,  such 
as  those  regulating  agricultural  burning 
or  automobile  refinishing  do  not  apply 
on  the  OCS.  To  reduce  paperwork  and 
the  expense  of  promulgating  rules,  EPA 
is  proposing  to  limit  the  scope  of  this 
promulgation  to  those  rules  that  control 
sources  that  exist  or  could  reasonably 
be  expected  to  exist  on  the  OCS  and  be 
regulated  or  authorized  under  the 
OCSLA.  EPA  has  examined  federal, 
state  and  local  law  to  determine  which 
onshore  requirements  could  be  applied 
offshore.  Where  possible,  EPA  has 
limited  the  state  and  local  rules 
mcorporated  into  part  55  to  those  that 


contain  requirements  that  apply  to  OCS 
sources. 

State  and  local  administrative  and 
procedural  rules,  such  as  those 
establishing  hearing  board  procedures, 
have  generally  been  excluded.'  In  some 
instances,  however,  individual  rules 
contain  administrative  procedures  along 
with  the  substantive  requirements  that 
section  328  directs  EPA  to  promulgate. 
Where  it  was  not  feasible  to  separate 
the  extraneous  provisions  from  the 
necessary  requirements,  EPA  has 
included  both.  In  order  to  insure  that 
EPA  will  not  be  required  to  adhere  to 
state  or  local  administrative  or 
procedural  requirements  when 
implementing  the  OCS  rule.  5  55.14 
explicitly  states  that  EPA  will  not  be 
bound  by  state  or  local  administrative 
procedures.  Instead,  EPA  will  use  the 
administrative  procedures  set  forth  in 
part  55  (excluding  §  55.14),  in  40  CFR 
part  124,  and  in  rules  promulgated 
pursuant  to  title  V  of  the  CAAA-90,  as 
such  rules  apply  in  the  COA. 

If  an  onshore  rule  that  would  be 
applicable  to  a  proposed  OCS  source  is 
not  currently  incorporated  into  part  55, 
EPA  will  initiate  a  consistency  update, 
as  triggered  by  the  submission  of  an 
NOI.  This  procedure  is  discussed  in 
Section  II.D. 

Before  a  rule  or  regulation  may  be 
applied  to  OCS  sources,  it  must  be 
incorporated  into  part  55  by  formal 
rulemaking.  EPA  proposes  to  include  in 
this  rule  a  few  rules  that  were  adopted 
by  states  or  locals  after  November  15, 
1990.  Rules  and  rule  revisions  adopted 
by  states  subsequent  to  the  date  of 
enactment  are  subject  to  EPA 
consistency  update  requirements  (see 
Section  II.L).  In  this  rulemaking, 
therefore,  EPA  is  doing  both  an  initial 
rule  adoption  and  a  consistency  update 
to  incorporate  state  rules  adopted  after 
November  15, 1990. 

Promulgation  of  OCS  regulations 
entails  the  incorporation  of 
requirements  from  up  to  three  layers  of 
law — Federal,  State,  and  local — into  one 
layer — 40  CFR  part  55.  Because  of  this 
structure,  it  is  inevitable  that  some 
overlap  will  exist.  Onshore,  sources 
must  meet  applicable  federal 
requirements  as  well  as  State  and  local 
requirements.  The  difference  is  that  the 
overlap  does  not  exist  within  one  body 
of  law.  In  cases  where  OCS 
requirements  overlap,  the  source  must 
comply  with  all  requirements,  just  as 
onshore  sources  must. 

It  is  conceivable  that  a  situation  could 
arise  where  it  is  impossible  for  a  source 


'  Upon  delegation,  flates  may  uae  their 
administrative  rule*  to  implement  and  enforce  OCS 
requirement*,  a*  appropriate. 


to  comply  with  different  versions  of  the 
same  requirement.  A  conflict  within  the 
OCS  regulation  would  complicate 
enforcement  on  the  OCS  because,  unlike 
onshore,  the  conflict  would  exist  within 
a  single  body  of  law.  EPA  has  not 
discovered  any  such  conflicts  in  the 
rules  it  has  reviewed.  However,  if  EPA 
identifies  a  conflict  between  a  federal, 
state,  or  local  requirement,  EPA  will 
analyze  the  rules  and  incorporate  the 
version  that  will  result  in  the  greatest 
emission  reductions.  Strictly  speaking, 
this  could  create  a  regulatory 
environment  for  the  OCS  that  is  not  "the 
same  as"  the  onshore  environment.  This 
is  an  artifact  of  the  process  of  combining 
three  layers  of  law  into  a  single  layer. 
As  noted  above,  EPA  has  not  found  any 
conflicts  between  Federal,  State,  and 
local  requirements. 

EPA  is  proposing  to  incorporate  the 
rules  listed  in  the  regulation  that  follows 
this  preamble.  The  text  of  the  rules  is  in 
the  technical  supjTort  document,  which 
is  part  of  the  docket  and  is  available  at 
the  addresses  listed  at  the  beginning  of 
this  notice. 

m.  Additional  Topics  for  Discussion 

A.  Relationship  Between  the  OCS 
Regulations  and  the  State  . 

Implementation  Plans  | 

1.  Emission  Inventories/Attainment 
Demonstrations 

OCS  emissions  will  be  treated  in  a 
manner  consistent  with  EPA  emission 
inventory  guidance  and  are  to  be 
included  in  the  SIP  baseline  emission 
inventory  of  the  COA.  Upon 
promulgation  by  EPA,  to  the  extent  a 
rule  meets  EPA's  criteria  for 
creditability  under  SIP  policy,  emission 
reductions  realized  by  implementation 
of  OCS  rules  may  be  used  for  attainment 
demonstrations  or  to  meet  emission 
reduction  targets. 

2.  Deficiencies  Incorporated  Into  the 
OCS  Rule 

Section  328(a)  requires  that  EPA 
establish  requirements  to  control  OCS 
sources  located  within  25  miles  of 
states'  seaward  boundaries  that  are  the 
same  as  onshore  requirements.  Because 
the  statute  mandates  that  requirements 
for  these  sources  must  be  the  same  as 
the  COA's  onshore  requirements,  EPA 
must  adopt  a  COA's  rules  into  OCS  law 
as  they  exist  onshore.  This  limits  EPA's 
flexibility  in  deciding  which  rules  will 
be  incorporated  into  part  55,  and 
prevents  EPA  from  making  substantive 
changes  to  the  rules  it  incorporates.  As  a 
result  EPA  is  proposing  to  incorporate 
into  part  55  several  rules  that  do  not 
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conform  to  aH  of  EPA's  SIP  guidance  or 
certain  requirements  of  the  Act. 

The  following  are  examples  of  how 
rule*  may  deviate  from  EPA  SIP 
gtiidance  or  requirements  of  the  Act 

•  Section  172{c][\]  requires  that 
NAAs  adopt  rules  that  require  the 
application  of  reasonably  available 
control  technology  (RACT).  In  some 
cases  the  rules  proposed  for  inclusion  in 
this  promulgation  are  less  stringent  than 
RACT  requirements. 

•  EPA  has  issued  extensive  guidance 
relating  to  SIP  rules.  Much  of  that 
guidance  was  summarized  in  appendix 
D  of  EPA's  proposed  post-1987  poUcy  (52 
FR  45044.  November  24. 19871.  and  in  a 
"bluebook"  which  elaborated  on  that 
guidance.  Section  182(a)(2)(A] 
essentially  requires  most  nonattainment 
areas  to  meet  the  preenactment  VOC- 
RACT  requirements  as  set  forth  in  this 
guidance.  Some  rules  that  are  proposed 
for  inclusion  in  this  promulgation  do  not 
meet  all  of  EPA's  guidance.  For 
example,  some  rules  do  not  specify  EPA 
approved  test  methods  or  do  not  have 
adequate  recordkeeping  requirements. 

The  promulgation  of  OCS  rules 
superficially  resembles  the  SIP  process. 
Rules  that  are  presently  in  the  SIP  or 
rules  that  may  eventually  be  mduded  in 
the  SIP  are  proposed  for  inclusion  into 
part  55.  However.  SIP  rules  and  OCS 
rules  are  subject  to  different  standards. 
The  net  result  is  that  rules  promulgated 
as  OCS  law  may  contain  deficiencies 
that  would  result  in  less  than  full 
approval  for  inclusion  in  the  SIP.  EPA  is 
currently  working  with  states  to  correct 
deficient  rules.  As  corrections  are 
adopted  onshore,  EPA  will  faicorporate 
them  into  the  OCS  rule  through  the 
consistency  update  process. 

It  must  be  emphasized  that 
promulgation  of  a  state  or  local  rule  as 
OCS  law  does  not  constitute  or  imply 
approval  of  that  rule  as  part  of  the  SIP. 
Nor  does  it  preclude  any  action  EPA 
may  take  in  regard  to  deficient  onshore 
SIPs. 

B.  The  ApphcaMity  to  OCS  Sources  of 
Regulations  Controlling  Air  Polhitants 
that  are  not  Significantly  Related  to  a 
State  or  Federal  Ambient  Standard 

Section  328(a)  requires  the 
Administrator  to  promulgate 
reqtiirements  for  OCS  sources  "to  attain 
and  maintain  Federal  and  State  ambient 
air  quality  standards  and  to  comply  with 
the  provisions  of  part  C  of  title  I  of  the 
Act."  EPA  reads  this  provision  as  a 
restriction  on  EPA's  authority  to 
regulate  OCS  sources.  Specifically,  in 
today's  rulemaking  EPA  is  proposing  to 
regulate  only  federal  and  state  criteria 


pdlutaflts  and  precursors  to  those 
pollutants.* 

AlAotii^  it  may  be  argued  that  this 
approach  will  result  in  inconsistencies 
between  the  regulation  of  onshore  and 
offshore  sources,  which  section  328  was 
intended  to  remove.  H»A  beHeves  that 
this  interpretation  of  the  statute  is  the 
better  reading  of  the  plain  language  of 
the  statute.  Moreover,  in  providing  for 
equity  between  onshore  and  offshore 
sources,  the  statute  states  that  "such 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  source  were  located 
in  the  corresponding  onshore  area." 
where  "such"  refers  back  to 
"requirements  *  *  *  to  attain  and 
maintain  Federal  and  State  ambient  air 
quality  standards,"  thus  similarly 
restricting  the  application  of  onshore 
requirements. 

EPA  recognizes,  however,  that  this 
interpretation  results  in  a  gap  in  the 
regulatory  scheme.  Although  non- 
criteria  pollutants  are  not  a  significant 
concern  with  respect  to  curreat  OCS 
activities,  they  could  become  so  in  the 
future.  For  example,  poswble  gold 
dredging  on  the  OCS  could  emit  cyanide 
and  mercury  that  can  be  regulated  under 
section  112  of  the  Ad  bat  are  not  criteria 
pollutants  or  precursors  and  so  would 
not  be  regulated  on  the  OCS  uoder 
section  328(a).'  With  respect  to  air 
pollutants  other  than  those  specifically 
addressed  under  section  328(a},  EPA 
may  have  authority  to  apply  the  Act 
generally  to  the  OCS,  since  die  OCS  U 
an  area  of  federal  jurisdiction  and  the 
Act  in  general  applies  to  "the  Nation's 
air  resources."  Section  101(b).  In 
addition,  the  OCSLA  itself  provides  that 
all  federal  laws  shall  apply  on  the  OCS 
"to  the  same  extent  as  if  the  OCS  were 
an  area  of  exclusive  federal  jurisdiction 
located  within  a  state."  Section  4(a)(1). 
43  U.S.C.  1333(a)(1).  EPA  is  requesting 
comment  on  this  interpretatioii. 

IV.  Administrative  Requirements 

A.  Executive  Order  12291 

Executive  Order  12291  requires  that 
all  federal  agencies  prepare  a  regulatory 
impact  analysis  for  major  rules.  Major 
rules  are  those  that  may  likely  result  in 
any  of  the  following: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 


*  The  pirllW""''  (or  which  federal  Mnbient  air 
quality  standards  exist  are  ozone,  carbon  monoxide, 
nitrogen  dioxide,  sulfur  dioxide,  lead,  and 
IMrticulate  maUOT  (as  Rrf-lO)  Sec  40  CF1R  yert  SO. 
Sane  states  have  adopted  addttxmai  anAnoM  air 
quality  standard*. 

•  Section  112  requires  EPA  to  develop  regulations 
for  approximately  MO  haiardous  air  jwHulants  for 
which  there  are  no  Federal  ambiottl  air  qaattty 
standards. 


(2)  A  major  increese  In  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions; 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

EPA  performed  a  Regulatory  Impact 
Analysis  Screening  that  is  available  in 
the  docket  that  indicates  that  the 
proposed  rule  results  in  an  impact  of 
less  tham  S3  million  per  year  and 
therefore.  EPA  believes  this  rule  is  not  a 
major  rule.  This  result  is  dependent  on 
the  analytic  methodology  used  and  on 
assumpticns  having  a  high  degree  of 
uncertainty.  EPA  invites  oomnient  on  the 
Screening  Analysis,  its  assumptions  and 
methodology  This  rulemaking  is  not 
anticipated  to  meet  the  last  two  criteria 
listed  above  due  to  the  small  number  of 
entities  to  be  affected. 

B.  Regulatory  FlexlbHity  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  aH 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
nimiber  of  small  entities." 

The  H»A  certifies  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  A  census  of  companies  directly 
affected  by  the  proposed  regulations 
reveals  that  none  meet  the  criteria  of 
small  according  to  the  Small  Business 
Administration  (SBA). 

C.  Paperwork  Redaction  Act 

The  information  collection 
requirements  m  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  tmder  the  Paperwork  Reduction 
Act  44  U.S-C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  Na  1801.01)  and  a  copy  may  be 
obtained  from  Sandy  Former. 
Information  Policy  Branch  (PM-223Y). 
US.  Environmental  Protection  Agency. 
401  M  Street  SW..  Warfiington.  E)C 
20460  or  by  calling  (202)  2e0-274a 

Public  Reporting  Borden  for  this 
collection  of  infonnation  is  estimated  to 
be  an  average  of  380  hours  per  response 
for  new  sources  and  310  hoiHS  per 
response  for  existing  sources.  This 
burden  indudes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
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(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  govemn«>nt 
agencies,  or  geographic  regions; 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  performed  a  Regulatory  Impact 
Analysis  Screening  that  is  available  in 
the  docket  that  indicates  that  the 
proposed  rule  results  in  an  impact  of 
less  than  $3  million  per  year  and 
therefore,  EPA  believes  this  rule  is  not  a 
major  rule.  This  result  is  dependent  on 
the  analytic  methodology  used  and  on 
assumptions  having  a  high  degree  of 
uncertainty.  EPA  invites  comment  on  the 
Screening  Analysis,  its  assumptions  arui 
naethodc^>gy.  This  ralemaking  is  not 
anticipated  to  meet  the  last  two  criteria 
listed  above  due  to  the  small  number  of 
entities  to  be  affected. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  hkely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

The  EPA  certifies  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  A  census  of  companies  directly 
affected  by  the  proposed  regulations 
reveals  that  none  meet  the  criteria  of 
small  according  to  the  Small  Business 
Administration  (SBA). 

C.  Paperwork  Redaction  Act 

The  information  collection 
reqtiirements  in  this  prc^>08ed  rule  have 
been  subasitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  44  IJS.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  Na  1801.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Informabon  Pohcy  Branch  (PM-223Y). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW„  Washington.  DC 
20460  or  by  calling  (202)  260-274a 

Public  Reporting  Burden  for  this 
collection  of  information  is  estimated  to 
be  an  average  of  380  hours  per  response 
for  new  sources  and  310  hoiffs  per 
response  for  existing  sources.  This 
burden  includes  time  for  reviewing 
instructions,  searchmg  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 


collection  of  information  and 
compUance  testing. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch.  EPA, 
401  M  Street  SW.  (PM-223Y). 
Washington,  DC  20460,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  the  EPA." 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  SubjecU  in  40  CFR  Part  55 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Particulate 
matter,  Hydrocarbons,  Nitrogen  oxides, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  22. 1991. 
William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  part  55  as 
follows. 

PART  55-OUTER  CONTINENTAL 
SHELF  AIR  REGULATiONS 

Sec. 

55.1  Statutory  authority  and  scope. 

55.2  Definitions. 

55.3  Applicability. 

55.4  Requirements  to  submit  a  notice  of 
intent. 

55.5  Corresponding  onshore  area 
designation. 

55.6  Permit  requirements. 

55.7  Exemptions. 

55.8  Momtoring.  reporting,  inspections,  and 
compliance. 

55.9  Enforcement. 

55.10  Fees. 

55.11  Delegation. 

55.12  Consistency  updates. 

55.13  Listing  of  Federal  requirements  that 
apply  to  OCS  sources. 

55.14  Listing  of  Federal,  State,  and  Local 
requirements  that  apply  to  OCS  scurces 
located  within  25  miles  of  states' 
seaward  bounda.nes,  by  Slate. 

Authority:  42  U.S.C.  7401,  et  seq. 

§  55. 1    Statutory  authority  and  scope. 

Section  328  of  the  Clean  Air  Act  (die 
Act)  (42  U.S.C.  7401.  et  seq.),  as 
amended  by  Public  Law  101-549,  the 
Clean  Air  Act  Amendments  of  1990, 
authorizes  EPA  to  establish 
requirements  to  regulate  outer 
continental  shelf  ("OCS")  sources  of  air 
pollution,  in  order  to  attain  and  maintain 
ambient  air  quahty  standards  and 
comply  with  the  provisions  of  part  C  of 


tide  1  of  the  Act.  This  part  establishes 
the  air  pollution  control  requirements  for 
OCS  sources  and  the  procedures  for 
implementation  and  enforcement  of  the 
requirements,  consistent  with  the 
requirements  of  section  328. 

§55.2    Dellnitiona. 

Administrator  means  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency. 

Corresponding  Onshore  Area 
("COA  ")  means,  with  respect  to  any 
OCS  source  located  within  25  miles  of 
states'  seaward  boundanes,  the  onshore 
area  that  is  geographically  closest  to  the 
source  or  another  onshore  area  that  the 
Administrator  designates  as  the  COA. 
pursuant  to  §  55.5  of  this  part. 

Delegated  Agency  means  any  agency 
that  has  been  delegated  authority  to 
implement  or  enforce  the  requirements 
of  this  part  by  the  Administrator, 
pursuant  to  §  55.11  of  this  part. 

Exploratory  Source  means  any 
temporary  operation  conducted  for  the 
sole  purpose  of  gathering  information. 

Nearest  Onshore  Area  ("NOA  ") 
means,  with  respect  to  any  OCS  source, 
the  onshore  area  is  geographically 
closest  to  that  source. 

OCS  Source  means  any  equipment 
activity,  or  facility  which: 

(a)  Emits  or  has  the  potential  to  emit 
any  air  pollutant; 

(b)  Is  regulated  or  authorized  under 
the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1331  et  seq  );  and 

(c)  Is  located  on  the  OCS  or  in  or  on 
waters  above  the  OCS. 

Outer  Continental  Shelf  »ha\\  have  the 
meaning  provided,  as  of  the  date  of 
promulgation  of  this  part,  by  section  2  of 
the  OCS  Lands  Act. 

Onshore  Area  means  a  coastal  area 
designated  as  an  attainment 
nonattainment  or  unclaasifiable  area  by 
EPA  in  accordance  wnth  section  107  of 
the  Act. 

Potential  Emissions  means  the 
maximimi  emissions  of  a  pollutant  from 
an  OCS  source  operating  at  its  design 
capacity.  Any  physical  or  operational 
limitation  on  the  capacity  of  a  source  to 
emit  a  pollutant  including  air  pollution 
control  equipment  and  restrictions  on 
hours  of  operation  or  on  the  tj-pe  cr 
amount  of  material  combusted,  stored, 
or  processed,  shall  be  treated  as  a  limit 
on  the  design  capacity  of  the  source  if 
the  limitation  is  federally  enforceable. 
Pursuant  to  section  328.  emissions  from 
vessels  servicing  or  associated  with  an 
OCS  source  shall  be  considered  direct 
emissions  from  such  a  source  while  at 
the  source,  and  while  en-route  to  or  from 
the  source  when  within  25  miles  of  the 
source,  and  shall  be  included  in  the 
"potential  to  emit"  for  an  OCS  source. 


This  definition  does  not  alter  or  affect 
the  use  of  this  term  for  any  other 
purposes  under  S  5  55.13  or  55.14  of  this 
part,  except  that  vessel  emissions  must 
be  included  in  the  "potential  to  emit"  as 
used  in  IS  55.13  and  55.14  of  this  part. 

Residual  Emissions  means  the 
di^erence  in  emissions  from  an  OCS 
source  if  it  applies  the  ctmtrol 
requirement(s)  imposed  pursuant  to 
§  55.13  and/or  55.14  of  this  pari  and 
emissions  from  that  source  if  it  appbes  a 
substitute  control  requirement  pursuant 
to  an  exemption  granted  mider  §  55.7  of 
this  part. 

§55.3    Appttcat>mty. 

(a)  This  part  applies  to  all  OCS 
sources  except  those  located  in  the  Gulf 
of  Mexico  west  of  87.5  degrees 
longitude. 

(b)  OCS  sources  located  within  25 
miles  of  a  state  boundary  shall  be 
subject  to  all  the  requirements  of  this 
pari  which  include,  but  are  not  limited 
to,  the  federal  requirements  as  set  forth 
in  §  55.13  of  this  part  and  the  state  and 
local  requirements  of  the  COA 
(designated  pursuant  to  §  55.5  of  this 
pari),  as  set  forih  in  §  55.14  of  this  part. 

(c)  OCS  sources  located  beyond  25 
miles  of  a  state  seaward  boundary  shall 
be  subject  to  all  the  applicable 
requirements  of  this  part,  except  the 
requirements  of  S  55.14  of  this  part 

(d)  New  OCS  sources  shall  comply 
with  the  requirements  of  this  part  on  the 
date  of  promulgation  of  this  part  as 
mandated  by  section  328,  where  a  "new 
OCS  source  '  means  an  OCS  source  that 
is  a  new  source  within  the  meaning  of 
section  111(a). 

(e)  Existing  sources  shall  comply  with 
the  requirements  of  this  part  within  24 
months  after  the  date  of  promulgation  of 
this  pari,  as  mandated  by  section  328  of 
the  Act  where  an  "existing  OCS  source" 
means  any  source  that  is  not  a  new 
source  within  the  meaning  of  section 
111(a). 

§  55.4    Requirements  to  submit  a  notica  o( 
huertt 

(a)  Not  more  than  18  months  prior  to 
submitting  an  appUcation  for  a 
preconstruclion  permit  the  applicant 
shall  submit  a  Notice  of  Intent  ("NOI") 
to  the  Administrator  through  the 
Regional  Office,  and  to  the  air  pollution 
control  agencies  of  the  NOA  and 
onshore  areas  adjacent  to  the  NOA. 
This  requirement  applies  only  to  new 
sources  located  wiihm  25  miles  of 
states'  seaward  boundaries. 

(b)  The  NOI  shall  include  die 
following: 

(1)  General  company  information, 
including  company  name  and  address. 
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owner's  name  and  agent,  and  facility 
site  contact. 

(2)  Facility  description  in  terms  of  the 
proposed  process  and  products, 
including  identification  by  Standard 
Industrial  Classification  Code. 

(3)  Estimate  of  the  proposed  project's 
potential  emissions  of  any  air  pollutant. 
expressed  in  total  tons  per  year  and  in 
such  other  terms  as  may  be  necessary  to 
determine  the  applicability  of 
requirements  of  this  part.  Potential 
emissions  for  the  project  must  include 
all  vessel  emissions  associated  with  the 
proposed  project  in  accordance  with  the 
definition  of  potential  emissions  in 

§  55.2  of  this  part. 

(4)  Description  of  all  emissions  points 
including  associated  vessels. 

(5)  Estimate  of  quantity  and  type  of 
fuels  and  raw  materials  to  be  used. 

(6)  Description  of  proposed  air 
pollution  control  equipment. 

(7)  Proposed  limitations  on  source 
operations  or  any  work  practice 
standards  affecting  emissions. 

(8)  Other  information  affecting 
emissions,  including  where  applicable, 
information  related  to  stack  parameters 
(including  height,  diameter,  and  plume 
temperature),  flow  rates,  and  equipment 
and  facility  dimensions. 

(9)  Such  other  information  as  may  be 
necessary  to  determine  the  applicability 
of  onshore  requirements. 

(10)  Such  other  information  as  may  be 
necessary  to  determine  the  source's 
impact  in  onshore  areas.  Exploratory 
sources  shall  be  exempt  from  this 
requirement. 

§  55.5    Corresponding  onshore  area 
designation. 

(a)  Proposed  Exploratory  Source.  The 
NOA  shall  be  the  COA  for  exploratory 
sources  as  defined  in  §  55.2  of  this  part. 

(b)  Requests  for  Designation.  (1)  The 
chief  executive  officer  of  the  air 
pollution  control  agency  of  an  area  that 
believes  it  has  more  stringent  air 
pollution  control  requirements  than  the 
NOA  for  the  proposed  OCS  source  may 
submit  to  the  Atiministrator  a  request  to 
be  designated  as  the  COA.  The  request 
must  be  received  by  the  Administrator 
within  60  days  of  the  submission  of  the 
NOI.  If  no  requests  are  submitted,  the 
NOA  will  become  the  designated  COA 
without  further  action.  61  days  after  the 
submission  of  the  NOI. 

(2)  No  later  than  90  days  after  the 
submission  of  the  NOI.  a  demonstration 
shall  be  submitted  to  the  Administrator 
showing  that: 

(i)  The  area  has  more  stringent 
requirements  with  respect  to  the  control 
and  abatement  of  air  pollution  than  the 
NOA; 


(ii)  The  emissions  from  the  source  are 
or  would  be  transported  to  the 
requesting  area;  and 

(iii)  The  transported  emissions  would 
affect  the  requesting  area's  efforts  to 
attain  or  maintain  a  federal  or  state 
ambient  air  quality  standard  or  to 
comply  with  the  requirements  of  part  C 
of  title  I.  taking  into  account  the  effect  of 
air  pollution  control  requirements  that 
would  be  imposed  if  the  NOA  were 
designated  as  the  COA. 

(c)  Determination  by  the 
Administrator  (1)  If  no  demonstrations 
are  submitted  to  the  Administrator 
within  90  days  of  the  submission  of  the 
NOI.  the  NOA  will  become  the  COA  91 
days  after  the  submission  of  the  NOI 
without  further  action. 

(2)  If  one  or  more  demonstrations  are 
submitted,  the  Administrator  will  issue 
a  preliminary  designation  of  the  COA 
within  150  days  of  the  submission  of  the 
NOI,  which  shall  be  followed  by  a  30 
day  public  comment  period,  in 
accordance  with  §  55.5(e)  of  this  part. 

(3)  The  Administrator  will  designate 
the  COA  for  a  specific  source  within  240 
days  of  the  submission  of  the  NOI. 

(4)  When  the  Administrator 
designates  a  more  stringent  area  as  the 
COA  with  respect  to  a  specific  OCS 
source.  EPA  will  issue  the  permit  and 
implement  and  enforce  the  requirements 
of  40  CFR  part  55. 

(d)  Offset  Requirements.  Offsets  shall 
be  acquired  in  accordance  with  the 
requirements  imposed  in  the  COA.  but 
no  discounting  or  penalties  associated 
with  distance  between  the  proposed 
source  and  the  the  source  of  emissions 
reductions  shall  apply  to  offsets 
obtained  on  the  coastal  side  of  a  line 
drawn  through  the  proposed  source 
parallel  to  the  coastline.  Offsets 
obtained  on  the  seaward  side  of  this  line 
will  be  subject  to  all  the  requirements  of 
the  COA,  including  any  discounting  and 
distance  penalties.  Offsets  may  be 
obtained  in  the  COA  or  the  NOA.  and/ 
or  from  OCS  sources  with  the  same 
COA  or  NOA  as  the  proposed  source, 
notwithstanding  any  geographic 
restrictions  contained  in  the  offset 
requirements  of  the  COA. 

(e)  Authority  to  Designate  the  COA. 
The  authority  to  designate  the  COA  for 
any  OCS  source  shall  not  be  delegated, 
but  shall  be  retained  by  the 
Administrator. 

(f)  Administrative  Procedures  and 
Public  Participation.  The  Administrator 
will  use  the  following  pubUc  notice  and 
comment  procedures  for  processing  a 
request  for  COA  designation  under  this 
section: 

(1)  Within  60  days  from  receipt  of  a 
demonstration,  the  Administrator  shall: 


(i)  Make  available  in  at  least  one 
location  in  the  NOA  and  in  the  area 
requesting  COA  designation,  a  copy  of 
all  materials  submitted  by  the  requester, 
a  copy  of  the  Administrator's 
preliminary  determination,  and  a  copy 
or  summary  of  other  materials,  if  any, 
considered  by  the  Administrator  in 
making  his  preliminary  determination; 
and 

(ii)  Notify  the  public,  by  prominent 
advertisement  in  a  newspaper  of  general 
circulation  in  the  NOA  and  the  area 
requesting  COA  designation,  of  the 
opportunity  for  written  public  comment 
on  the  information  submitted  by  the 
requester  and  the  Administrator's 
prehminary  COA  designation. 

(2)  A  copy  of  the  notice  required 
pursuant  to  §  55.4(e)  of  this  part  shall  be 
sent  to  the  requester  and  to  officials  and 
agencies  having  jurisdiction  over  the 
area  nearest  to  the  OCS  source  as 
follows:  State  and  local  air  pollution 
control  agencies,  and  the  chief  executive 
of  the  city  and  county;  the  Federal  Land 
Manager  of  any  adjacent  Class  I  areas; 
and  the  Indian  governing  body  whose 
lands  may  be  affected  by  emissions 
from  the  OCS  source. 

(3)  Public  conmients  submitted  in 
writing  within  30  days  after  the  date  the 
public  notice  is  made  available  shall  be 
considered  by  the  Administrator  in 
making  his  final  decision  on  the  request. 
All  comments  shall  be  made  available 
for  public  inspection.  At  the  time  that  a 
final  decision  is  issued,  the 
Administrator  shall  issue  a  response  to 
comments. 

(4)  The  Administrator  shall  make  a 
final  COA  designation  within  60  days 
after  the  close  of  the  public  comment 
period.  The  Administrator  shall  notify, 
in  writing,  the  requester  and  each 
person  who  has  requested  notice  of  the 
final  action  and  shall  set  forth  his 
reasons  for  the  determination.  Such 
notification  shall  be  made  available  for 
public  inspection. 

§  55.6    Pennit  requirements. 

(a)  General  Provisions.  (1)  Source 
information,  (i)  The  owner  or  operator  of 
an  OCS  source  shall  submit  to  the 
Administrator  or  delegated  agency  all 
information  necessary  to  perform  any 
analysis  or  make  any  determination 
required  under  this  section. 

(ii)  Any  application  submitted 
pursuant  to  this  part  by  an  OCS  source 
shall  include  a  description  of  all  the 
requirements  of  this  part  that  the 
applicant  believes,  after  diligent 
research  and  inquiry,  apply  to  the 
source  and  a  description  of  how  the 
source  will  comply  with  the  applicable 
requirements. 
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(i)  Make  available  in  at  least  one 
location  in  the  NOA  and  in  the  area 
requesting  COA  designation,  a  copy  of 
all  materials  submitted  by  the  requester, 
a  copy  of  the  Administrator's 
preliminary  determination,  and  a  copy 
or  summary  of  other  materials,  if  any,    - 
considered  by  the  Administrator  in 
making  his  preliminary  determination; 
and 

(ii)  Notify  the  public,  by  prominent 
advertisement  in  a  newspaper  of  general 
circulation  in  the  NOA  and  the  area 
requesting  COA  designation,  of  the 
opportunity  for  wntten  public  comment 
on  the  information  submitted  by  the 
requester  and  the  Administrator's 
preliminary  COA  designation. 

(2)  A  copy  of  the  notice  required 
pursuant  to  §  55.4(e]  of  this  part  shall  be 
sent  to  the  requester  and  to  ofHcials  and 
agencies  having  jurisdiction  over  the 
area  nearest  to  the  OCS  source  as 
follows:  State  and  local  air  pollution 
control  agencies,  and  the  chief  executive 
of  the  city  and  county;  the  Federal  Land 
Manager  of  any  adjacent  Class  I  areas; 
and  the  Indian  governing  body  whose 
lands  may  be  affected  by  emissions 
from  the  OCS  source. 

(3)  Public  comments  submitted  in 
writing  within  30  days  after  the  date  the 
public  notice  is  made  available  shall  be 
considered  by  the  Administrator  in 
making  his  final  decision  on  the  request. 
All  comments  shall  be  made  available 
for  public  inspection.  At  the  time  that  a 
final  decision  is  issued,  the 
Administrator  shall  issue  a  response  to 
comments. 

(4)  The  Administrator  shall  make  a 
final  COA  designation  within  60  days 
after  the  close  of  the  public  comment 
period.  The  Administrator  shall  notify, 
in  writing,  the  requester  and  each 
person  who  has  requested  notice  of  the 
final  action  and  shall  set  forth  his 
reasons  for  the  determination.  Such 
notification  shall  be  made  available  for 
public  inspection. 

§  S5.6    Pannn  requtremente. 

(a)  General  Provisions.  (1)  Source 
information,  (i)  The  owner  or  operator  of 
an  OCS  source  shall  submit  to  the 
Administrator  or  delegated  agency  all 
information  necessary  to  perform  any 
analysis  or  make  any  determination 
required  under  this  section. 

(ii]  Any  apphcation  submitted 
pursuant  to  this  part  by  an  OCS  source 
shall  include  a  description  of  all  the 
requirements  of  this  part  that  the 
applicant  believes,  after  diligent 
research  and  inquiry,  apply  to  the 
source  and  a  description  of  how  the 
source  will  comply  with  the  applicable 
requirements. 


(2)  Exemptions.  When  an  applicant 
submits  any  approval  to  construct  or 
permit  to  operate  application  to  the 
Administrator  or  delegated  agency  it 
shall  include  a  request  for  cmy 
exemptions  from  compliance  with  a 
pollution  control  technology  requirement 
that  the  applicant  believes  is  technically 
infeasible  or  will  cause  an  unreasonable 
threat  to  health  and  safety.  The 
Administrator  or  delegated  agency  will 
act  on  the  request  for  exemption  under 
the  procedures  established  in  §  55.7  of 
this  part 

(3)  Adminislrvuve  Procedures  and 
Public  Participation.  The  Administrator 
will  follow  the  applicable  procedures  of 
40  CFR  part  124  in  processing 
applications  under  this  section. 

(4)  Source  Obligation,  (i)  Any  owner 
or  operator  who  constructs  or  operates 
an  OCS  source  not  in  accordance  with 
the  application  submitted  pursuant  to 
part  55,  or  with  the  terms  of  any 
approval  to  construct  or  permit  to 
operate,  or  any  owner  or  operator  of  a 
source  subject  to  the  requirements  of 
this  part  who  commences  construction 
after  the  effective  date  of  this  part 
without  applying  for  and  receiving 
approval  hereunder,  shall  be  in  violation 
of  this  part. 

(ii)  Receipt  of  an  approval  to  construct 
or  a  permit  to  operate  from  the 
Administrator  or  delegated  agency  shall 
not  reheve  any  ovraer  or  operator  of  the 
responsibility  to  comply  fully  with 
applicable  provisions  of  any  other 
requirements  under  federal  law. 

(5)  Delegation  of  Authority.  If  the 
Administrator  delegates  any  of  the 
responsibility  for  implementing  and 
enforcing  the  requirements  of  this 
section  to  any  state  or  local  agency,  the 
following  provisions  shall  apply: 

(i)  The  appUcant  shall  send  a  copy  of 
any  permit  application  required  by  this 
section  to  the  Administrator  through  the 
Regional  Office  at  the  same  time  as  the 
application  is  submitted  to  the  delegated 
agency. 

(ii)  The  delegated  agency  shall  send  a 
copy  of  any  public  comment  notice 
required  under  this  Section  to  the 
Administrator  through  the  Regional 
Office. 

(iii)  The  delegated  agency  shall  send  a 
copy  of  any  prehminary  determination 
and  final  permit  action  required  under 
this  Section  to  the  Administrator 
through  the  Regional  Office  on  the  date 
of  the  determination  and  shall  make 
available  to  the  Administrator  any 
materials  used  in  making  the 
determination. 

(b)  Preconstructioa  Requirements  for 
OCS  Sources  Located  Within  25  Miles  of 
a  State  Seaward  Boundary. 


(1)  No  OCS  source  to  which  the 
requirements  of  §  5  55.13  through  55.14  of 
this  part  apply  shall  t>egin  actual 
construction  without  a  permit  that 
requires  the  OCS  source  to  meet  those 
requirements. 

(2)  The  applicant  may  be  required  to 
obtain  more  than  one  approval  to 
construct  permit,  if  necessitated  by 
partial  delegation  of  this  part  or  by  the 
requirements  of  this  section  and 

§  S  55.13  and  55.14  of  this  part. 

(3)  An  approval  to  construct  shall 
become  invalid  if  construction  is  not 
commenced  within  18  months  after 
receipt  of  such  approval,  if  construction 
is  discontinued  for  a  period  of  18  months 
or  more,  or  if  construction  is  not 
completed  within  a  reasonable  time.  The 
18  month  period  may  be  extended  upon 
a  showing  satisfactory  to  the 
Administrator  or  the  delegated  agency 
that  an  extension  is  justified.  The 
requirement  shall  not  supersede  a  more 
stringent  requirement  under  S§  55.13  or 
55.14  of  this  part. 

(4)  Any  preconstruction  permit  issued 
to  a  new  OCS  source  or  modification 
shall  remain  in  effect  unless  and  until  it 
expires  under  paragraph  (b)(3)  of  this 
section  or  is  rescinded  under  the 
applicable  requirements  listed  in 

§§  55.13  and  55.14  of  this  part. 

(5)  Whenever  any  proposed  OCS 
source  or  modification  to  an  existing 
OCS  source  is  subject  to  action  by  a 
federal  Agency  that  might  necessitate 
preparation  of  an  environmental  impact 
statement  pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321).  review  by  the  Administrator 
conducted  pursuant  to  this  section  shall 
be  coordinated  with  the  environmental 
reviews  under  that  Act  to  the  extent 
feasible  and  reasonable. 

(6)  The  Administrator  or  delegated 
agency  and  the  applicant  shall  provide 
written  notice  of  any  permit  application 
from  a  source,  the  emissions  from  which 
may  effect  a  Class  I  area,  to  the  Federal 
Land  Manager  charged  with  direct 
responsibility  for  management  of  any 
lands  within  the  Class  I  area.  Such 
notiBcation  shall  include  a  copy  of  all 
information  contained  in  the  permit 
apphcation  and  shall  be  given  within  30 
days  of  receipt  of  the  applicabon  and  at 
least  60  days  prior  to  any  public  hearing 
on  the  preconstruction  permit. 

(7)  The  preconstruction  requirements 
above  shall  not  apply  to  a  particular 
modification,  as  defined  in  i  55.13  or 
55.14  of  this  part  of  an  existing  OCS 
source  if: 

(i)  The  modification  is  necessary  to 
comply  with  this  part,  and  no  other 
physical  change  or  change  in  the  method 
of  operation  is  made  in  conjunction  with 
the  modification; 


(ii)  The  modification  is  made  within  24 
months  of  promulgation  of  this  part;  and 

(iii)  The  modification  does  not  result 
in  an  increase  in  potential  emissions  or 
actual  hourly  emissions  of  a  pollutant 
regulated  under  the  Act. 

(8)  Sources  intending  to  perform 
modifications  that  meet  all  of  the 
criteria  of  \  55.6(b)(7)  of  this  part  shall 
submit  a  compliance  plan  to  the 
Administrator  or  delegated  agency  prior 
to  performing  the  modification.  The 
compliance  plan  shall  descnbe  the 
schedule  and  method  the  source  will  use 
to  comply  with  the  applicable  OCS 
requirements  within  24  months. 

(c)  Operating  Permit  Requirements  for 
Sources  Located  Within  25  Miles  of  a 
State  Seaward  Boundary. 

(1)  All  applicable  operating  permit 
requirements  listed  in  this  section  and 
\\  55.13  and  55.14  of  this  part  shall 
apply  to  OCS  sources. 

(2)  The  Administrator  or  delegated 
agency  shall  not  issue  a  permit  to 
operate  to  an  existing  OCS  source  that 
has  not  demonstrated  compliance  with 
all  the  af^licable  requirements  of  this 
part. 

(3)  If  the  COA  does  not  have  an 
approvable  operating  permit  program  or 
does  not  adequately  implement  an 
approved  program  as  required  by  40 
CFR  part  7a'  the  applicable 
requirements  of  40  CFR  part  71.*  the 
federal  permitting  program,  shall  apply 
to  OCS  sources  on  and  after  the  date 
that  40  CFR  part  71  becomes  a 
requirement  in  the  COA.  The  applicable 
requirements  of  40  CFR  part  71  will  be 
implemented  and  enforced  by  the 
Administrator. 

(d)  Permit  Requirements  for  Sources 
located  beyond  25  miles  of  a  State 
Seaward  Boundary.  (1)  OCS  sources 
located  beyond  25  miles  of  a  state 
seaward  boundary  shall  be  subject  to 
the  permitting  requirements  set  forth  in 
S  55.13  of  this  part. 

(2)  The  Administrator  shall  retain 
authority  to  implement  and  enforce  all 
requirements  of  this  part  for  OCS 
sources  located  beyond  25  miles  from  a 
state  seaward  boundary. 

§55.7    EiemptkMM. 

(a)  The  Administrator  or  the  delegated 
agency  may  exempt  a  source  from  a 
control  technology  requirement  in  effect 
under  this  part  if  the  Administrator  or 
the  delegated  agency  finds  that 
compliance  with  the  control  technology 
requirement  is  technically  infeasible  or 


'40  CFR  pari  70  wa«  pubtishi-d  in  the  Federal 
ResUtor  issue  of  May  10,  1991  '56  FR  21712)  at  a 
propoaMlniW. 

>  EPA  will  propose  40  CFR  pan  71  ia  the  fatare. 
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will  cause  an  unreasonable  threat  to 
health  and  safety. 

(b)  An  applicant  shall  submit  a 
request  for  an  exemption  from  a  control 
technology  requirement  at  the  same  time 
as  the  applicant  submits  a 
preconstruction  or  operating  permit 
application  to  the  Administrator  or 
delegated  agency.  If  no  permit  or  permit 
modification  is  required,  an  exemption 
request  must  be  submitted  to  the 
Administrator  or  delegated  agency 
within  90  days  from  the  date  the 
requirement  is  promulgated  by  EPA. 

(1)  A  request  for  exemption  shall 
include  information  that  demonstrates 
that  compliance  with  a  requirement  of 
this  part  would  be  technically  infeasible 
or  would  cause  an  unreasonable  threat 
to  health  and  safety. 

(2)  The  request  shall  include  a 
proposed  substitute  requirement(s)  as 
close  in  stringency  to  the  original 
requirement  as  possible. 

(3)  The  request  shall  include  an 
estimate  of  emission  reductions  that 
would  be  achieved  by  compliance  with 
the  original  requirement,  an  estimate  of 
emission  reductions  that  would  be 
achieved  by  compliance  with  the 
proposed  substitute  requirement(s),  and 
an  estimate  of  residual  emissions. 

(4)  The  request  shall  identify  emission 
reductions  of  a  sufficient  quantity  to 
offset  the  estimated  residual  emissions. 

(c)  If  the  authority  to  grant  exemptions 
has  been  delegated,  the  delegated 
agency  shall  consult  with  the  Minerals 
Management  Service  and  the  U.S.  Coast 
Guard  to  determine  whether  the 
exemption  will  be  granted. 

(1)  The  delegated  agency  shall  provide 
to  the  Minerals  Management  Service, 
and  the  U.S.  Coast  Guard  a  copy  of  the 
application  within  15  days  of  receiving 
such  application. 

(2)  If  the  delegated  agency,  the 
Minerals  Management  Service,  and  the 
U.S.  Coast  Guard  cannot  reach 
consensus  decision  on  an  exemption 
request  within  90  days  from  the  date  the 
delegated  agency  received  the 
applications,  the  exemption  request 
shall  automatically  be  appealed  to  the 
Administrator. 

(3)  Automatic  appeal  to  the 
Administrator  can  be  delayed  beyond 
the  initial  90  days  by  the  mutual  consent 
of  the  delegated  agency,  the  Minerals 
Management  Service,  and  the  U.S.  Coast 
Guard. 

(d)  At  the  time  the  draft  permit  is 
issued  for  public  comment  or  within  90 
days  of  receipt  of  the  exemption  request 
if  no  permit  is  required,  the 
Administrator  or  the  delegated  agency 

shaU: 
(1)  Propose  to  grant  the  exemption 

request;  and 


(i)  Shall  propose  a  substitute 
requirement(s),  equal  to  or  as  close  in 
stringency  to  the  original  requirement  as 
possible;  and 

(ii)  Provide  for  adequate  public  notice 
and  comment;  or 

(2)  Shall  deny  the  exemption  request. 

(e)  Grant  of  Exemption.  (1)  The 
Administrator  or  delegated  agency  shall 
impose  a  substitute  requirement(s), 
equal  to  or  as  close  in  stringency  to  the 
original  requirement  as  possible. 

(2)  The  Administrator  or  the  delegated 
agency  shall  require  the  applicant  to 
offset  any  residual  emissions  resulting 
from  the  exemption,  in  accordance  with 
the  requirements  of  the  Act  and  the 
regulations  thereunder. 

(3)  For  new  and  existing  OCS  sources 
as  defined  in  the  applicable 
requirements  of  §§  55.13  and  55.14  of 
this  part,  offsets  shall  be  obtained  at  the 
following  ratios,  in  accordance  with  the 
requirements  of  the  Act  and  the 
regulations  thereunder: 

{i)  New  OCS  sources  shall  comply 
with  the  offset  ratio  required  in  the  COA 
if  onsets  are  required  in  the  COA; 

(ii)  New  OCS  sources  shall  comply 
with  the  offset  ratio  of  1:1  if  offsets  are 
required  in  the  COA; 

(iii)  Existing  OCS  sources  shall  offset 
at  a  ratio  of  1:1. 

(f)  Administrative  Procedures  and 
Public  Participation.  If  a  permit  is  not 
required,  the  Administrator  will  use  the 
following  procedures  for  processing  an 
exemption  request  under  this  section: 

(1)  Within  30  days  of  receipt  of  an 
exemption  request,  the  Administrator 
shall  advise  the  applicant  of  any 
deficiency  in  the  information  submitted 
in  support  of  the  exemption.  In  the  event 
of  such  a  deficiency,  the  date  of  receipt 
of  the  request,  for  the  purpose  of  this 
Section,  shall  be  the  date  on  which  all 
required  information  is  received  by  the 
Administrator. 

(2)  Within  90  days  after  receipt  of  a 
complete  request,  the  Administrator 
shall: 

(i)  Make  a  preliminary  determination 
whether  the  exemption  request  should 
be  granted  with  conditions  in 
accordance  with  paragraph  (d)  of  this 
section,  or  denied.  Denials  of  exemption 
requests  are  not  subject  to  any  further 
public  notice,  comment  or  hearings. 
Denials  by  the  Regional  Administrator 
may  be  informally  appealed  to  the 
Administrator  within  30  days  of  the 
decision  by  a  letter  setting  forth  the 
relevant  facts.  The  appeal  shall  be 
considered  denied  if  the  Administrator 
does  not  take  action  on  the  letter  within 
60  days  after  receiving  it.  Written  notice 
of  the  denial  shall  be  given  to  the 
,  requester. 


(ii)  Make  available,  in  a  least  one 
location  in  the  COA  and  NOA,  a  copy  of 
all  materials  submitted  by  the  requester, 
a  copy  of  the  Administrator's 
preliminary  determination,  and  a  copy 
or  summary  of  other  materials,  if  any. 
considered  by  the  Administrator  in 
making  his  preliminary  determination; 
and 

(iii)  Notify  the  public,  by  prominent 
advertisement  in  a  newspaper  of  general 
circulation  in  the  COA  and  NOA,  of  the 
opportimity  for  written  public  comment 
on  the  information  submitted  by  the 
owner  or  operator  and  the 
Administrator's  preliminary 
determination  on  the  approvability  of 
the  exemption  request. 

(3)  A  copy  of>the  notice  required 
pursuant  to  this  paragraph  shall  be  sent 
to  the  applicant  and  to  officials  and 
agencies  having  jurisdiction  in  the  COA 
and  NOA  as  follows:  State  and  local  air 
pollution  control  agencies,  and  the  chief 
executive  of  the  city  and  county;  the 
Federal  Land  Manager  of  any  adjacent 
Class  I  areas;  and  the  Indian  governing 
body  whose  lands  may  be  affected  by 
emissions  from  the  OCS  source. 

(4)  Public  comments  submitted  in 
writing  within  30  days  after  the  date  the 
public  notice  is  made  available  will  be 
considered  by  the  Administrator  in 
making  his  final  decision  on  the  request. 
All  comments  will  be  made  available  for 
public  inspection.  At  the  time  that  any 
final  decision  is  issued,  the 
Administrator  will  issue  a  response  to 
comments. 

(5)  The  Administrator  will  take  final 
action  on  the  exemption  request  within 
30  days  after  the  close  of  the  public 
comment  period.  The  Administrator  will 
notify,  in  writing,  the  applicant  and  each 
person  who  has  submitted  written 
conmients,  or  requested  notice  of  the 
final  action,  of  the  conditional  approval, 
or  denial  of  the  request,  and  will  set 
forth  his  reasons  for  conditional 
approval  or  denial.  Such  notification 
will  be  made  available  for  public 
inspection. 

(6)  Within  30  days  after  final  action 
has  been  taken,  any  person  filed 
comments  on  the  preliminary 
determination  may  petition  the 
Administrator  to  review  any  aspect  of 
the  decision.  Any  person  who  failed  to 
file  comments  on  the  preliminary 
decision  may  petition  for  administrative 
review  only  on  the  changes  from  the 
preliminary  to  the  final  decision. 

(7)  The  Administrator  may  extend 
each  of  the  time  periods  specified  in 

S  55.7(e)  of  this  part  by  no  more  than  30 
days  or  such  other  period  as  agreed  to 
by  the  applicant  and  the  Administrator. 
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(ii)  Make  available,  in  a  least  one 
location  in  the  COA  and  NOA,  a  copy  of 
all  materials  submitted  by  the  requester, 
a  copy  of  the  Administrator's 
preliminary  determination,  and  a  copy 
or  summary  of  other  materials,  if  any, 
considered  by  the  Administrator  in 
making  his  preliminary  determination; 
and 

(iii)  Notify  the  public,  by  prominent 
advertisement  in  a  newspaper  of  general 
circulation  in  the  COA  and  NOA.  of  the 
opportunity  for  written  public  comment 
on  the  information  submitted  by  the 
owner  or  operator  and  the 
Administrator's  preliminary 
determination  on  the  approvability  of 
the  exemption  request. 

(3)  A  copy  of>the  notice  required 
pursuant  to  this  paragraph  shall  be  sent 
to  the  applicant  and  to  officials  and 
agencies  having  jurisdiction  in  the  COA 
and  NOA  as  follows:  State  and  local  air 
pollution  control  agencies,  and  the  chief 
executive  of  the  city  and  county;  the 
Federal  Land  Manager  of  any  adjacent 
Class  I  areas;  and  the  Indian  governing 
body  whose  lands  may  be  affected  by 
emissions  from  the  OCS  source. 

(4]  Public  comments  submitted  in 
writing  within  30  days  after  the  date  the 
public  notice  is  made  available  will  be 
considered  by  the  Administrator  in 
making  his  final  decision  on  the  request. 
All  comments  will  be  made  available  for 
public  inspection.  At  the  time  that  any 
final  decision  is  issued,  the 
Administrator  will  issue  a  response  to 
comments. 

(5)  The  Administrator  will  take  final 
action  on  the  exemption  request  within 
30  days  after  the  close  of  the  public 
comment  period.  The  Administrator  will 
notify,  in  writing,  the  applicant  and  each 
person  who  has  submitted  written 
comments,  or  requested  notice  of  the 
final  action,  of  the  conditional  approval, 
or  denial  of  the  request,  and  will  set 
forth  his  reasons  for  conditional 
approval  or  denial.  Such  notification 
will  be  made  available  for  public 
inspection. 

(6)  Within  30  days  after  final  action 
has  been  taken,  any  person  filed 
comments  on  the  preliminary 
determination  may  petition  the 
Administrator  to  review  any  aspect  of 
the  decision.  Any  person  who  failed  to 
file  comments  on  the  preliminary 
decision  may  petition  for  administrative 
review  only  on  the  changes  from  the 
preliminary  to  the  final  decision. 

(7)  The  Administrator  may  extend 
each  of  the  time  periods  specified  in 

S  55.7[e]  of  this  part  by  no  more  than  30 
days  or  such  other  period  as  agreed  to 
by  the  applicant  and  the  Administrator. 


§  55.8    Monitoring,  reporting.  Inspections, 
and  compliance. 

(a)  The  Administrator  may  require 
monitoring  or  reporting  and  may 
authorize  inspections  pursuant  to 
section  114  of  the  Act  and  the 
regulations  thereunder.  Sources  shall 
also  be  subject  to  the  requirements  as 
set  forth  in  §§  55.13  and  55.14  of  this 
part. 

(b)  The  requirements  for  Enhanced 
Compliance  and  Monitoring  (section 
114(a)(3))  and  the  requirements  for 
Certification  of  Compliance  (40  CFR  part 
64)  shall  apply. 

(c)  An  existing  OCS  source  that  is  not 
required  to  obtain  a  permit  to  operate 
within  24  months  of  the  date  of 
promulgation  of  this  part  shall  submit  a 
compliance  report  to  the  Administrator 
or  delegated  agency  within  25  months  of 
promulgation  of  this  part.  The 
compliance  report  shall  specify  all  the 
applicable  OCS  requirements  and  a 
description  of  how  the  source  has 
complied  with  these  requirements. 

(d)  The  Administrator  or  the  delegated 
agency  shall  consult  with  the  Minerals 
Management  Service  and  the  U.S.  Coast 
Guard  prior  to  inspections.  This  shall  in 
no  way  interfere  with  the  ability  of  EPA 
or  the  delegated  agency  to  conduct 
surprise  inspections. 

§  55.9    Enforcement 

(a)  OCS  sources  shall  comply  with  all 
requirements  of  this  part  and  all  permits 
issued  pursuant  to  this  part.  Failure  to 
do  so  shall  be  considered  a  violation  of 
section  111(e)  of  the  Act. 

(b)  Pursuant  to  section  328  of  the  Act. 
the  provisions  of  sections  113. 114, 120, 
and  303  of  the  Act  shall  apply  to  OCS 
sources. 

(c)  If  a  facility  is  ordered  to  cease 
operation  of  any  piece  of  equipment  due 
to  enforcement  action  taken  by  EPA  or  a 
delegated  agency  pursuant  to  this  part, 
the  shut  down  will  be  coordinated  by 
the  enforcing  agency,  with  the  Minerals 
Management  Service  and  the  U.S.  Coast 
Guard  to  assure  that  the  shut  down  can 
proceed  in  a  safe  manner.  No  shut  down 
action  will  occur  until  consultation  with 
these  agencies  is  completed,  but  in  no 
case  will  initiation  of  the  shut  down  be 
delayed  by  more  than  24  hours. 

§55.10    Fees. 

(a)  OCS  Sources  Located  Within  25 
Miles  from  States '  Seaward  Boundaries. 

(1)  Until  promulgation  of  40  CFR  part 
71  in  the  Federal  Register  as  a  final  rule. 
EPA  will  collect  operating  fees  from 
OCS  sources  calculated  in  accordance 
with  the  fee  requirements  imposed  in  the 
COA  if  the  fees  are  based  on  regulatory 
objectives,  such  as  discouraging 
emissions.  If  the  fee  requirements  are 


based  on  cost  recovery  objectives, 
however.  EPA  will  adjust  the  fees  to 
reflect  the  costs  to  EPA  to  issue  and 
administer  the  permit  program.  Upon  its 
promulgation  in  the  Federal  Register  as 
a  fmal  rule,  EPA  will  collect  operating 
permit  fees  in  accordance  with  the 
requirements  40  CFR  part  71. 

(2)  EPA  will  collect  all  other  fees  from 
OCS  sources  calculated  in  accordance 
with  the  fee  requirements  imposed  on 
the  COA  if  the  fees  are  based  on 
regulatory  objectives,  such  as 
discouraging  emissions.  If  the  fee 
requirements  are  based  on  cost  recovery 
objectives,  however,  EPA  will  adjust  the 
fees  to  reflect  the  costs  to  EPA  to  issue 
and  administer  the  permit  program. 

(3)  Upon  delegation,  the  delegated 
agency  will  collect  fees  from  OCS 
sources  calculated  in  accordance  with 
the  fee  requirements  imposed  in  the 
COA.  Upon  delegation  of  authority  to 
implement  and  enforce  any  portion  of 
this  part.  EPA  will  cease  to  collect  fees 
imposed  in  conjunction  with  that 
portion. 

(b)  OCS  Sources  Located  Beyond  25 
Miles  from  States '  Seaward  Boundaries. 
EPA  will  calculate  and  collect  fees  in 
accordance  with  the  requirements  of  40 
CFR  part  71  when  promulgated  as  a  final 
rule  in  the  Federal  Register. 

§55.11    Delegation. 

(a)  The  governor  or  the  governor's 
designee  of  any  state  adjacent  to  an 
OCS  source  subject  to  the  requirements 
of  this  part,  may  submit  a  request  to  the 
Administrator  for  authority  to 
implement  and  enforce  the  requirements 
of  this  OCS  program  within  25  miles  of 
the  state  seaward  boundary,  pursuant  to 
section  328(c)  of  the  Act.  Authority  to 
implement  and  enforce  §S  55.5,  55.11, 
and  55.12  of  this  part,  will  not  be 
delegated. 

(b)  The  Administrator  will  delegate 
implementation  and  enforcement 
authority  to  a  state  if  the  Administrator 
determines  that  the  state's  regulations 
are  adequate  including  a  demonstration 
by  the  state  that: 

(1)  It  has  an  adjacent  OCS  source; 

(2)  It  has  adopted  the  appropriate 
portions  of  this  part  into  state  law; 

(3)  It  has  adequate  authority  under 
state  law  to  implement  and  enforce  the 
requirements  of  this  part.  A  letter  from 
the  State  Attorney  General  shall  be 
required  stating  that  the  requesting 
agency  has  such  authority;  and 

(4)  It  has  adequate  resources  to 
implement  and  enforce  the  requirements 
for  this  part. 

(c)  The  Administrator  will  notify  in 
writing  the  governor  or  the  governor's 
designee  of  the  Administrator's  final 


action  on  a  request  for  delegation  within 
6  months  of  the  receipt  of  the  request. 

(d)  If  the  Administrator  finds  that  the 
state  regulations  are  adequate,  the 
Administrator  will  authorize  the  state  to 
implement  and  enforce  the  OCS 
requirements  under  state  law.  If  the 
Administrator  finds  that  only  part  of  the 
state  regulations  are  adequate,  he  will 
authorize  the  state  to  implement  and 
enforce  only  that  portion  of  this  part. 

(e)  Upon  delegation,  a  state  may  use 
any  authority  it  possesses  under  state 
law  to  enforce  any  permit  condition  or 
any  other  requirement  of  this  part/or 
which  the  agency  has  delegated 
authority  under  this  part.  A  state  may 
use  any  authority  it  possesses  under 
state  law  to  require  monitoring  and 
reporting  and  to  conduct  inspections. 

(f)  Nothing  in  this  part  shall  prohibit 
the  Administrator  from  enforcing  any 
requirement  of  this  part.  / 

(g)  The  Administrator  will  withdraw  a 
delegation  of  any  authority  to  implement 
and  enforce  any  or  all  of  this  part  if  the 
Administrator  determines  that: 

(1)  The  requirements  of  this  part  are 
not  being  adequately  implemented  or 
enforced  by  the  delegated  agency; 

(2)  The  requirements  of  this  part  are 
being  implemented  or  enforced  in  an 
inequitable,  arbitrary,  or  capricious 
manner. 

(h)  Sharing  of  information.  Any 
information  obtained  or  used  in  the 
administration  of  a  delegated  program 
shall  be  made  available  to  EPA  upon 
request  without  restriction.  If  the 
information  has  been  submitted  to  the 
delegated  agency  under  a  claim  of 
confidentiality,  the  delegated  agency 
must  notify  the  source  of  this  obligation 
and  submit  that  claim  to  EPA.  Any 
information  obtained  from  a  delegated 
agency  accompanied  by  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  requirements  of  40 
CFR  part  2. 

(i)  Grant  of  Exemptions.  A  decision  by 
a  delegated  agency  to  grant  or  deny  an 
exemption  request  may  be  appealed  to 
the  Administrator  in  accordance  with 
S  55.7(e)(6)  of  Uiis  part. 

§  55.12    Consistertcy  updates. 

(a)  The  Administrator  will  update  this 
part  as  necessary  to  maintain 
consistency  with  onshore  requirements 
in  order  to  attain  and  maintain  federal 
and  state  ambient  air  quality  standards 
and  to  comply  with  the  provisions  of 
part  C  of  title  I. 

(b)  When  an  OCS  source  submits  an 
NOI,  the  Administrator  will  evaluate  the 
requirements  of  this  part  to  determine 
whether  they  are  consistent  with  the 
onshore  requirements  existing  at  that 
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time,  in  order  to  determine  if  a 
consistency  update  is  necessary.  If  a 
consistency  update  is  necessary,  the 
Administrator  will  update  this  Part  in  an 
expeditious  manner. 

(c)  No  rule  or  regulation  will  be 
incorporated  into  this  part  if  EPA 
determines  that  it  is  inequitable, 
arbitrary,  or  capricious. 

§  55.13    Ustino  of  federal  raqukemwita 
that  apply  to  OCS  sources. 

(a)  The  requirements  of  this  section 
shall  apply  to  OCS  sources  as  set  forth 
below.  In  the  event  that  a  requirement  of 
this  section  conflicts  with  an  applicable 
requirement  of  §  55.14  of  this  part  and  a 
source  cannot  comply  with  the 
requirements  of  both  sections,  the  more 
stringent  requirement  shall  apply. 

(b)  In  applying  the  requirements  of 
this  section: 

(1)  New  Source  means  new  OCS 
source;  and 

(2)  Existing  Source  means  existing 
OCS  source;  and 

(3)  Modification  means  a  modification 
to  an  OCS  source. 

(c)  40  CFR  part  60  (NSPS)  shall  apply 
to  aU  OCS  sources  in  the  same  manner 
as  in  the  NOA. 

(d)  40  CFR  52.21  (PSD)  shall  apply  to 
OCS  source: 

(1)  Located  within  25  miles  of  the 
states'  seaward  boundary  if  the 
requirements  are  in  effect  in  the  COA; 

(2)  Located  beyond  25  miles  of  states' 
seaward  boundaries. 

(e)  40  CFR  part  61,  together  with  any 
other  provisions  promulgated  pursuant 
to  section  112  of  the  Act,  shall  apply  if 
rationally  related  to  the  attainment  and 
maintenance  of  federal  or  state  ambient 
air  quality  standards. 

(f)  40  CFR  part  71  when  promulgated, 
shall  apply  to  OCS  sources: 

(1)  Located  within  25  miles  of  the 
states'  seaward  boundary  if  the 
requirements  are  in  effect  in  the  COA; 

(2)  Located  beyond  25  miles  of  states' 
seaward  boundaries.         

(g)  The  provisions  of  40  CFR  52.10,  40 
CFR  52.24,  and  40  CFR  part  51  and 
accompanying  appendix  S  shall  apply  to 
OCS  sources  located  within  25  miles  of 
states'  seaward  boundaries,  if  these 
requirements  are  in  effect  in  the  COA. 

§  S5. 1 4    Ustfno  of  Federal,  State,  and  Local 
Requirements  tnat  Apply  to  OCS  Sources 
Located  Within  25  Miles  of  States'  Seaward 
Boundaries,  by  State. 

(a)  Defmitions.  (1)  In  applying  the 
requirements  of  this  section: 

(i)  New  Source  means  new  OCS 
source;  and 

(ii)  Existing  Source  means  existing 
OCS  source;  and 

(iii)  Modification  means  a 
modification  to  an  existing  OCS  source. 


(2)  During  periods  of  EPA 
implementation  and  enforcement  of  this 
section,  the  following  shall  apply: 

(i)  Any  reference  to  a  State  or  local  air 
pollution  control  agency  shall  mean 
EPA. 

(ii)  Any  submittal  to  a  State  or  local 
air  pollution  control  agency  shall  be 
submitted  to  the  Administrator  through 
the  EPA  Regional  Office. 

(iii)  Nothing  in  this  section  shall  alter 
or  limit  EPA's  authority  to  administer  or 
enforce  the  requirements  of  this  part 
under  federal  law. 

(iv)  EPA  shall  not  be  bound  by  any 
state  or  local  administrative  or 
procedural  requirements  including,  but 
not  limited  to  requirements  pertaining  to 
hearing  boards,  permit  issuance,  public 
notice  procedures,  and  public  hearings. 
EPA  will  follow  the  applicable 
procedures  set  forth  elsewhere  in  this 
part,  in  40  CFR  part  124,  and  in  Federal 
rules  promulgated  pursuant  to  title  V  of 
the  Act  (as  such  rules  apply  in  the 
COA),  when  administering  this  section. 

(b)  Alaska.  (1)  Federal  Requirements. 

(i)  40  CFR  part  52,  subpart  C. 

(ii)  (reserved) 

(2)  State  requirements. 

(i)  Alaska  Administrative  Code — 
Department  of  Environmental 
Conservation.  The  following  sections  of 
title  18,  chapter  50: 

18  AAC  50.020    Ambient  Air  Quality 

Standards  (Effective  7/21/91) 
18  AAC  50.030    Open  Burning  (Effective  10/ 

30/83) 
18  AAC  50.040    Incinerators  (Effective  10/ 

30/83) 
18  AAC  50.050    Industrial  Processes  and 

Fuel  Burning  Equipment  (Effective  5/11/ 

91) 
18  AAC  50.090    Ice  Fog  Limitations  (Effective 

5/26/72) 
18  AAC  50.100    Marine  Vessels  (Effective  7/ 

21/91) 
18  AAC  50.110    Air  Pollution  Prohibited 

(Effective  5/26/72) 
18  AAC  50.300    Permit  to  Operate  (Effective 

7/21/91) 
18  AAC  50.310    Revocation  or  Suspension  of 

Permit  (Effective  5/4/80) 
18  AAC  50.400    Application  Review  and 

Issuance  of  Permit  to  Operate  (Effective 

7/21/91) 
18  AAC  50.500    Source  Testing  (Effective  6/ 

2/88) 
18  AAC  50.510    Ambient  Analysis  Methods 

(Effective  7/21/91) 
18  AAC  50.520    Emission  and  Ambient 

Monitoring  (Effective  7/21/91) 
18  AAC  50.530    Circumvention  (EJFfective  6/ 

7/87) 
18  AAC  50.620    Air  Quality  Control  Plan; 

Volume  n.  Section  IV:  Paragraph  F.— 

Facility  Review  Procedures;  Paragraph 

G. — Application  Review  and  Permit 

Development,  only.  (Effective  7/21/91) 
18  AAC  50.900    Defmitions  (Effective  7/21/ 

91) 

(ii)  (Reserved) 


(3)  Local  requirements.  (!)  South 
Central  Alaska  Clean  Air  Authority. 

15.30.030    Definitions 

15.30.100    Registration  and  Notification, 

except  E 
15.30.110    Permit  to  Operate 
15.30.120    Source  Reports 
15.30.130    Source  Tests 
15.35.040    Stationary  Source  Emissions — 

General  Defmitions 
15.35.050    Stationary  Source  Emissions — 

Visible  Emission  Standards 
15.35.060    Stationary  Source  Emissions — 

Emission  Standards 
15.35.080    Stationary  Source  Emissions — 

Circumvention 
15.35.090    Stationary  Source  Emissions — 

Fugitive  Emissions 
15.35.100    Stationary  Source  Emissions — 

Open  Burning 

(ii)  (Reserved) 

(c)  Ca]ifomia.  (1)  Federal 
Requirements. 

(!)  40  CFR  part  52,  subpart  F. 

(ii)  (Reserved) 
*(2)  State  requirements, 

(reserved) 

(3)  Local  requirements. 

{i)-{iv)  (reserved) 

(v)  San  Luis  Obispo  County  Air 
Pollution  Control  District. 

Rule  103    Conflicts  Between  District,  State 

and  Federal  Rules  (Adopted  8/6/76) 
Rule  104    Action  in  Areas  of  High 

Concentration  (Adopted  7/5/77) 
Rule  105    Definitions  (Adopted  11/5/91] 
Rule  106    Standard  Conditions  (Adopted  6/ 

6/76) 
Rule  108    Severability  (Adopted  11/13/84) 
Rule  113    Continuous  Emissions  Monitoring, 

except  F.  (Adopted  7/5/77) 
Rule  201    Equipment  not  Requiring  a  Perniit, 

except  A.l.b.  (Adopted  11/5/91) 
Rule  202    Permits,  except  A.4.  and  A.8. 

(Adopted  11/5/91) 
Rule  203    Applications,  except  2.  (Adopted 

11/5/91) 
Rule  204    Requirements,  except  B.2.  and  C 

(Adopted  11/5/91) 
Rule  209    Provision  for  Sampling  and  Testing 

Facilities  (Adopted  11/5/91) 
Rule  210    Periodic  Inspection  and  Renewal 

of  Permits  to  Operate  (Adopted  11/5/91) 
Rule  213    Calculations,  except  E.4.  and  F. 

(Adopted  11/5/91) 
Rule  302    Schedule  of  Fees  (Adopted  7/1/91) 
Rule  305    Fees  for  Acid  Deposition  Research 

(Adopted  7/18/89) 
Rule  401    Visible  Emissions  (Adopted  8/6/ 

76) 
Rule  403    Particulate  Matter  Emission 

Standards  (Adopted  8/6/76) 
Rule  404    Sulfur  Compounds  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  12/6/76) 
Rule  405    Nitrogen  Oxides  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  11/13/84) 
Rule  406    Carbon  Monoxid ;  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  11/14/84) 
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(3)  Local  requirements,  (i)  South 
Central  Alaska  Clean  Air  Authority. 

15.30.030    Definitions 

15.30.100    Registration  and  Notification, 

except  E. 
15.30.110    Permit  to  Operate 
15.3ai20    Source  Reports 
15.30.130    Source  Tests 
15.35.040    Stationary  Source  Emissions — 

General  Derinitions 
15.35.050    Stationary  Source  Emissions — 

Visible  Emission  Standards 
15.35.060    Stationary  Source  Emissions — 

Emission  Standards 
15.35.060    Stationary  Source  Emissions — 

Circumvention 
15.35.090    Stationary  Source  Emissions — 

Fugitive  Emissions 
15.35.100    Stationary  Source  Emissions — 

Open  Burning 

(ii)  (Reserved) 

(c)  California.  (1)  Federal 
Requirements. 

(i)  40  CFR  part  52,  subpart  F. 

(ii)  (Reserved) 
•(2)  State  requirements, 

(reserved) 

(3)  Local  requirements. 

(iHiv)  (reserved) 

(v)  San  Luis  Obispo  County  Air 
Pollution  Control  District. 

Rule  103    Conflicts  Between  District,  State 

and  Federal  Rules  (Adopted  8/6/76) 
Rule  104    Action  in  Areas  of  High 

Concentration  (Adopted  7/5/77) 
Rule  105    Defmitions  (Adopted  11/5/91) 
Rule  106    Standard  Conditions  (Adopted  6/ 

6/76) 
Rule  108    Severability  (Adopted  11/13/84) 
Rule  113    Continuous  Emissions  Monitoring, 

except  F.  (Adopted  7/5/77) 
Rule  201    Equipment  not  Requiring  a  Permit, 

except  Al.b.  (Adopted  11/5/91) 
Rule  202    Permits,  except  A.4.  and  A.8. 

(Adopted  11/5/91) 
Rule  203    Applications,  except  2.  (Adopted 

11/5/91) 
Rule  204    Requirements,  except  B.2.  and  C 

(Adopted  11/5/91) 
Rule  209    Provision  for  Sampling  and  Testing 

Facilities  (Adopted  11/5/91) 
Rule  210    Periodic  Inspection  and  Renewal 

of  Permits  to  Operate  (Adopted  11/5/91) 
Rule  213    Calculations,  except  E4.  and  F. 

(Adopted  11/5/91) 
Rule  302    Schedule  of  Fees  (Adopted  7/1  /91 ) 
Rule  305    Fees  for  Acid  Deposition  Research 

(Adopted  7/18/89) 
Rule  401    Visible  Emissions  (Adopted  8/6/ 

76) 
Rule  403    Particulate  Matter  Emission 

Standards  (Adopted  8/6/76) 
Rule  404    Sulfur  Compounds  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  12/6/76) 
Rule  405    Nitrogen  Oxides  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  11/13/84) 
Rule  406    Carbon  Monoxid  i  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  11/14/84) 


Rule  407    Organic  Material  Emission 
j  Standards.  Limitations  and  Prohibitions 

(Adopted  1/10/89) 
Rule  411    Surface  Coating  of  Metal  Parts  and 

Products  (Adopted  1/10/89) 
Rule  416    Degreasing  Operations  (Adopted 

6/18/79) 
Rule  422    Refmery  Process  Turnarounds 

(Adopted  6/18/79) 
Rule  501    General  Burning  Provisions 

(Adopted  1/10/89) 
Rule  503    Incinerator  Burning,  except  B.l.a. 

(Adopted  2/7/89) 
Rule  601    New  Source  Performance 

Standards  (Adopted  9/4/90) 

(vi)  Santa  Barbara  County  Air 
Pollution  Control  District. 

Rule  102    DeHnitions  (Adopted  7/30/91) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  201    Permits  Required  (Adopted  7/2/79) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

7/30/91) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204    Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206    Conditional  Approval  of  Authority 

to  Construct  or  Permit  to  Operate 

(Adopted  10/15/91) 
Rule  207    Denial  of  Applications  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  5/7/91) 
Rule  301    Circumvention  (Adopted  10/23/78) 
Rule  302    Visible  Emissions  (Adopted  10/23/ 

78) 
Rule  304    Particulate  Matter — Northern  Zone 

(Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration — 

Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  Fumes — Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate — Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311    Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Oi>en  Fires  (Adopted  10/2/90) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems — Southern  Zone  (Adopted  10/ 

23/78) 
Rule  321    ConUtjl  of  Degreasing  Operations 

(Adopted  7/10/90) 
Rule  322    Metal  Surface  Coating  Thinner  and 

Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

2/20/90) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Storage  of  Petroleum  and 

Petroleum  Products  (Adopted  7/11/89) 
Rule  326    Effluent  Oil  Water  Separators 

(Adopted  10/23/78) 
Rule  327    Organic  Land  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 


Rule  331    Refinery  Valves  and  Flanges 

(Adopted  7/11/89) 
Rule  332    Petroleum  Refinery  Vacuum 

Producing  Systems,  Wastewater 

Separators  and  Process  Turnarounds 

(Adopted  6/11/79) 
Rule  505    Breakdown  Conditions  Sections 

A,  B.I.,  and  D.  only.  (Adopted  10/23/78) 
Rule  603    Emergency  Episode  Plans 

(Adopted  6/15/81) 

(vii)  South  Coast  Air  Quality 
Management  District. 

Rule  102    Defmition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103    Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  107    Determination  of  Voldtile  Organic 

Compounds  in  Organic  Material 

(Adopted  1/8/82) 
Rule  106    Alternative  Emission  Control  Plans 

(Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

5/5/89) 
Rule  201    PermiU  Required  (Adopted  1/5/90) 
Rule  201.1    Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  l/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  1/4/ 

85) 
Rule  205    Cancellation  of  Applications 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning  (Adopted 

1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/3/90) 
Rule  210    Applications  (Adopted  1/5/90] 
Rule  212    Standards  for  Approving  Permits 

(Adopted  6/28/90) 
Rule  214    Denial  of  Permits  (Adopted  1/5/90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Stack  Monitoring  (Adopted  8/7/81) 
Rule  219    Equipment  Not  Requiring  a  Permit 

Pursuant  to  Regulation  II  (Adopted  6/3/ 

88) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  6/7/81) 
Rule  221    Plans  (Adopted  1/4/85) 
Rule  301    Permit  Fees  (Adopted  6/7/91) 
Rule  304    Equipment,  Materials  and  Ambient 

Air  Analyses  (Adopted  7/6/90) 
Rule  304.1    Analyses  Fees  (Adopted  6/7/91) 
Rule  305    Fees  for  Acid  Deposition  Research 

(Adopted  3/3/89) 
Rule  306    Plan  Fees  (Adopted  7/6/90) 
Rule  304.1    Analyses  Fees  (Adopted  5/1/87) 
Rule  401    Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403    Fugitive  Dust  (Adopted  5/5/76) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405    SoUd  Particulate  Matter— Weight 

(Adopted  2/7/86) 


Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/4/82) 
Rule  406    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown  Provisions 

for  Oxides  of  Nitrogen  (Adopted  12/21/ 

90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  5/5/78) 
Rule  431.1    Sulfur  Content  of  Gaseous  Fuels 

(Adopted  5/4/90) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431 .3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441    Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  Solvents  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87J 
Rule  463    Storage  of  Organic  Liquids 

(Adopted  12/7/90) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  12/7/90) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment — Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78)  j 

Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  ConUt>l  Devices 

(Adopted  10/7/77) 

Addendum  to  Regulation  IV  I 

Rule  701    General  (Adopted  7/9/82) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  704    Episode  (Declaration  Adopted  7/9/ 

82) 
Rule  707    Radio-Communication  System 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Rule  708.1    Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80] 
Rule  708.2    Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4    Procedural  Requirements  for 

Plans  (Adopted  7/11/80] 
Rule  709    First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711    Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712    Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715    Burning  of  Fossil  Fuel  on  l^isode 

Days  (Adopted  8/24/77) 
Regulation  IX    New  Source  Performance 

Standards  (Adopted  9/7/90) 
Rule  1106    Marine  Coating  Operations 

(Adopted  12/7/90] 
Rule  1107    Coating  of  Metal  Parts  and 

Products  (Adopted  11/2/90) 
Rule  1109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/86) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/6/81) 
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Rule  1110.1    Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/65) 
Rule  1110.2    Emissions  from  Caseous-  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  9/7/SO) 
Rule  1113    Architectural  Coatings  (Adopted 

12/7/90) 
Rule  1116.1    Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/1/78) 
Rule  1122    Solvent  Cleaners  (Degreasers) 

(Adopted  5/5/89) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  112S    Aerosol  Coatings  (Adopted  11/2/ 

90) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/4/89) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146    Emissions  of  Oxides  of  Nitrogen 

from  Industrial.  Institutional,  and 

Commercial  Boilers.  Steam  Generators. 

and  Process  Heaters  (Adopted  1/6/89) 
Rule  1146.1    Emissions  of  Oxides  of  Nitrogen 

from  Small  Industrial,  Institutional,  and 

Commercial  Boilers.  Steam  Generators. 

and  Process  Heaters  (Adopted  10/5/90) 
Rule  1148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing  (Adopted 

4/1/88) 
Rule  1168    Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Applications  (Adopted  7/19/91) 
Rule  1173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  12/7/90) 
Rule  1176    Sumps  and  Wastewater 

Separators  (Adopted  1/5/90) 
Rule  1301     General  (Adopted  6/28/90) 
Rule  1302    Definitions  (Adopted  5/3/91) 
Rule  1303    Requirements  (Adopted  5/3/91) 
Rule  1304    Exemptions  (Adopted  5/3/91) 
Rule  1306    Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313    Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403    Asbestos  Emissions  from 

Demolition/Renovation  Activities 
(Adopted  10/6/89) 
Rule  1701    General  (Adopted  1/6/89) 
Rule  1702    Definitions  (Adopted  1/6/89) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/80) 
Rule  1713    Source  Obligation  (Adopted  10/7/ 

88) 
Appendix 

(viii)  Venttira  County  Air  Pollution 
Control  District 

Rule  2    Definitions  (Adopted  5/8/90) 
Rule  5    Effective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    PermiU  Required  (Adopted  7/5/83) 
Rule  11    Application  Contents  (Adopted  8/ 
15/78) 


Rule  12    Statement  by  Application  Preparer 

(Adopted  6/16/87) 
Rule  13    Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14    Trial  Test  Runs  (Adopted  5/23/72) 
Rule  15    Permit  Issuance  (Adopted  7/5/83) 
Rule  16    Permit  Contents  (Adopted  12/2/80) 
Rule  18    Permit  to  Operate  Application 

(Adopted  8/17/76) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20 

72) 
Rule  21 


Transfer  of  Permit  (Adopted  5/23/ 


Expiration  of  Applications  and 

Permits  (Adopted  6/23/81) 
Rule  23    Exemptions  from  Permit  (Adopted 

1/8/91) 
Rule  24    Source  Recordkeeping  and 

Reporting  (Adopted  11/21/78) 
Rule  26    New  Source  Review  (Adopted  2/28/ 

85) 
Rule  26.1    All  New  or  Modified  Major 

Stationary  Sources  (Adopted  11/19/85) 
Rule  26.2    New  or  Modified  Non-Major 

Sources  (Adopted  11/19/85) 
Rule  26.3    New  or  Modified  Stationary 

Sources — Prevention  of  Significant 

Deterioration  (PSD)  (Adopted  11/19/85) 
Rule  28.6    Air  Quality  Impact  Analysis  and 

Notification  (Adopted  1/10/84) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted  5/ 

30/89) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions;  Emergency 

Variances.  A..  B.I.,  and  D.  only.  (Adopte 

2/20/79) 

Appendix  U-A    Information  Required  for 
Applications  to  the  Air  Pollution  Control 
District 

Appendix  II-B    Best  Available  Control 
Technology  (BACT)  Tables 

Rule  42    Permit  Fees  (Adopted  6/19/90) 
Rule  44    Exemption  Evaluation  Fee  (Adopted 

1/8/91) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter — Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter— Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  7/5/63) 
Rule  56    Open  fires  (5/24/86) 
Rule  57    Combustion  Contaminants — 

Specific  (Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment — 

Sulfur  Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted  7/ 

5/83) 
Rule  66    Organic  Solvents  (Adopted  11/24/ 

87) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carix>n  Monoxide  (Adopted  6/14/ 

77) 
Rule  71    Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  9/11/90) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  10/4/88) 
Rule  71.2    Storage  of  Reactive  Oiganic 

Compound  Liquids  Adopted  9/28/89) 


Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/11/90) 
Rule  71.4    Petroleum  Sumps.  Pits.  Ponds  and 

Well  Cellars  (Adopted  10/4/88) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  6/19/90) 
Rule  74    Specific  Source  Standards  (Adopted 

7/6/76) 
Rule  74.1    Abrasive  Blasting  (Adopted  9/5/ 

89) 
Rule  74.2    Architectural  Coatings  (Adopted 

10/21/88) 
Rule  74.6     Surface  Geaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems.  Wastewater  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  9/5/69) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

4^duction  and  Processing  Facilities 
Adopted  9/22/87) 
Rule  74.11    Natural  Gas-Fired  Residential 
kfater  Heaters — Control  of  NO,  (Adopted 
'4/9/85) 
iile  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  5/15/89) 
Rule  74.15    Boilers.  Steam  Generators  and 

Process  Heaters  (Adopted  3/28/89) 
Rule  74.16    Oilfield  Drilling  Operations 

(Adopted  1/6/91) 
Rule  75    Circumvention  (Adopted  11/27/78) 

Appendix  IV-A    Soap  Bubble  Tests 

Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  Monitoring  (Adopted  6/4/91) 
Rule  155    Plans  (Adopted  11/20/79) 
Rule  157    First  Stage  Episode  Actions 

(Adopted  11/20/79) 
Rule  158    Second  Stage  Episode  Actions 

(Adopted  11/20/79) 
Rule  159    Third  Stage  Episode  Actions 

(Adopted  11/20/79) 

(d)  and  (e)  [reserved] 

(f)  Florida.  (1)  Federal  Requirements. 

(i)  40  CFR  part  52.  subpart  K. 

(ii)  (reserved) 

(2)  State  requirements. 

(i)  Florida  Administrative  Code — 
Department  of  Environmental 
Regulation.  The  following  sections  of 
chapter  17: 

2.100  Definitions  (Adopted  9/13/90) 

2.200  Statement  of  Intent  (Adopted  8/26/81) 

2.210  Permits  Required  (Adopted  7/9/89) 

2.215  Emission  Estimates  (Adopted  5/1/85) 

2.240  Circumvention  (Adopted  8/26/81) 

2.250  Excess  Emissions  (Adopted  8/26/81) 

2.280  Air  Quality  Models  (Adopted  7/9/89) 

2.270  Stack  Height  Policy  (Adopted  10/20/ 
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Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/11/90) 
Rule  71.4    Petroleum  Stunps.  Pits,  Ponds  and 

Well  Cellars  (Adopted  10/4/68) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  6/19/90) 
Rule  74    Specific  Source  Standards  (Adopted 

7/6/76) 
Rule  74.1    Abrasive  Blasting  (Adopted  9/5/ 

89) 
Rule  74.2    Architectural  Coatings  (Adopted 

10/21/88) 
Rule  74.6     Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Renneries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Wastewater  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  9/5/69) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Induction  and  Processing  Facilities 

^dopted  9/22/87) 
4.11    Natural  Gas-Fired  Residential 
ater  Heaters — Control  of  NO,  (Adopted 

4/9/85) 
le  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  5/15/89) 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  3/28/89) 
Rule  74.16    Oilfield  Drilling  Operations 

(Adopted  1/8/91) 
Rule  75    Circumvention  (Adopted  11/27/78) 

Appendix  IV-A    Soap  Bubble  Tests 

Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  Monitoring  (Adopted  6/4/91 ) 
Rule  155    Plans  (Adopted  11/20/79) 
Rule  157    First  Stage  Episode  Actions 

(Adopted  11/20/79) 
Rule  158    Second  Stage  Episode  Actions 

(Adopted  11/20/79) 
Rule  159    Third  Stage  Episode  Actions 

(Adopted  11/20/79) 

(d)  and  (e)  [reserved] 

(f)  Florida.  (1)  Federal  Requirements. 

(i)  40  CFR  part  52.  subpart  K. 

(ii)  [reserved] 

(2)  State  requirements. 

(i)  Florida  Administrative  Code — 
Department  of  Environmental 
Regulation.  The  following  sections  of 
chapter  17: 

2.100  Definitions  (Adopted  9/13/90) 

2.200  Statement  of  Intent  (Adopted  6/26/81 ) 

2.210  Permits  Required  (Adopted  7/9/89) 

2.215  Emission  Estimates  (Adopted  5/1/85) 

2.240  Circumvention  (Adopted  8/26/81) 

2.250  Excess  Emissions  (Adopted  8/28/81) 

2.280  Air  Quality  Models  (Adopted  7/9/89) 

2.270  Stack  Height  Policy  (Adopted  10/20/ 
86) 


2.280    Severability  (Adopted  8/28/81) 
2.300    Ambient  Air  Quality  Standards 

(Adopted  7/9/89) 
2.310    Maximum  Allowable  Increases 

(Prevention  of  Significant  Deterioration) 
(Adopted  7/13/90) 
2.320    Air  Pollution  Episodes  (Adopted  8/26/ 

81) 
2.330    Air  Alert  (Adopted  5/30/80) 
2.340    Air  Warning  (Adopted  7/9/89) 
2.350    Air  Emergency  (Adopted  5/30/88) 
2.500    Prevention  of  Significant  Deterioration 

(Adopted  11/25/82) 
2.510    New  Source  Review  for 

Nonattainment  Areas  (Adopted  8/30/89) 
2.520    Sources  Not  Subject  to  Prevention  of 

Significant  Deterioration  or 

Nonattainment  Requirements  (Adopted 

7/9/89) 
2.530    Source  Reclassification  (Adopted  1/ 

12/82) 
2.540    Source  Specific  New  Source  Review 

Requirements  (Adopted  7/9/89) 
2.600    Specific  Source  Emission  Limiting  and 

Performance  Standards  (Adopted  8/30/ 

89) 
2.610    General  Particulate  Emission  Limiting 

Standards  (Adopted  7/9/89) 
2.620    General  Pollutant  Emission  Limiting 

Standards,  except  (2).  (Adopted  8/28/81) 
2.630    Best  Available  Control  Technology 

(BACT)  (Adopted  5/1/85) 
2.640    Lowest  Achievable  Emission  Rate 

(LAER)  (Adopted  8/26/81) 
2.650    Reasonably  Available  Control 

Technology  (RACT).  except  (2)(f) 

(Adopted  9/13/90) 
2.660    Standards  of  Performance  for  New 

Stationary  Sources  (NSPS)  (Adopted  12/ 

18/89) 
2.670    National  Emission  Standards  for 

Hazardous  Air  Pollutants  (Adopted  12/5/ 

88) 
2.700    Stationary  Point  Source  Emission  Test 

Procedures  (Adopted  8/30/89) 
2.710    Continuous  Emission  Monitoring 

Requirements  (Adopted  8/30/89) 
2.753    DER  Ambient  Test  Methods  (Adopted 

5/1/85) 

4.020  Definitions  (Adopted  3/31/88) 

4.021  Transferability  of  Definitions 
(Adopted  8/31/88) 

4.030    General  Prohibitions  (Adopted  8/31/ 

88] 
4.040    Exemptions  (Adopted  8/31/88) 
4.050    Procedure  to  Obtain  Permit; 

Application,  except  (4)(b)  through  (4)(j) 

and  4(n)  (Adopted  5/30/91) 
4.070    Standards  for  Issuing  or  Denying 

Permits:  Issuance:  Denial  (Adopted  3/28/ 

Bl) 
4.080    Modification  of  Permit  Conditions 

(Adopted  3/19/90) 
4.090    Renewals  (Adopted  3/19/90) 
4.100    Suspension  and  Revocation  (Adopted 

8/31/88) 
4.110    Financial  Responsibility  (Adopted  8/ 

31/88) 
4.120    Transfer  of  Permits  (Adopted  3/19/90) 


4.130    Plant  Operations — Problems  (Adopted 

8/31/88) 
4.160    Permit  Conditions,  except  (16)  and  (17) 

(Adopted  10/4/89) 
4.210    Construction  Permits  (Adopted  8/31/ 

88) 
4.220    Operation  Permits  for  New  Sources 

(Adopted  8/31/88) 
4.520    Definitions  (Adopted  7/11/90) 
4.530    Procedures  (Adopted  3/19/90) 
4.540    General  Conditions  for  all  General 

Permits  (Adopted  8/31/88) 
256.100    Declaration  and  Intent  (Adopted  10/ 

20/86) 
256.200    Definitions  (Adopted  10/20/86) 
256.300    Prohibitions  (Adopted  10/20/86) 
256.600    Industrial,  Commercial.  Municipal 

and  Research  Open  Burning  (Adopted  8/ 

26/87) 
256.700    Open  Burning  Allowed  (Adopted 

10/20/86) 

(11)  [reserved] 

(g)  through  (n)  [reserved] 

(o)  North  Carolina.  (1)  Federal 
requirements. 

(i)  40  CFR  part  52,  subpart  II. 

(ii)  [reserved] 
•  (2)  State  requirements. 

(i)  North  Carolina  Air  Pollution 
Control  Requirements.  The  following 
sections  of  subchapters  2D  and  2H: 

2D.0101    Definitions  (Adopted  12/1/89) 
2D.0104    Adoption  by  Reference  Updates 

(Adopted  10/1/89) 
2D.0201    Classification  of  Air  Pollution 

Sources  (Adopted  7/1/84) 
2D.0202    Registration  of  Air  Pollution 

Sources  (Adopted  6/1/85) 
2D.0303    Emission  Reduction  Plans  (Adopted 

7/1/84) 
2D.0304    Preplanned  Abatement  Program 

(Adopted  7/1/88) 
2D.0305    Emission  Reduction  Plan;  Alert 

Level  (Adopted  7/1/84) 
2D.0306    Emission  Reduction  Plan;  Warning 

Level  (Adopted  7/1/84) 
2D.0307    Emission  Reduction  Plan: 

Emergency  Level  (Adopted  7/1/8^) 
2D.0401    Purpose  (Adopted  lO/l/so) 
2D.05O1     Compliance  with  Emission  Control 

Standards  (Adopted  10/1/89) 
2D.0502    Purpose  (Adopted  6/1/88) 
2D.0503    Particulates  from  Fue!  l^urring 

Indirect  Heat  Exchanger  (.Adopted  6/1  / 

85) 
2D.0505    Control  of  Particulates  from 

Incinerators  (Adopted  7/1/87) 
2D.0510    Particulates:  Sand.  Gravel  and 

Crushed  Stone  Operations  (Adopted  l/l/ 

85) 
2D.0511    Particulates.  SOi  from  Lightweight 

Aggregate  Processes  (Adopted  10/1/80) 
2D.0S15    Particulates  from  Miscellaneous 

IndusUial  Processes  (Adopted  1/1/85) 
2D.0516    Sulfur  Dioxide  Emissions 

Combustion  Sources  (Adopted  10/1/89) 
2D.0518    Miscellaneous  Volatile  Organic 

Compound  Emissions  (Adopted  2/1/83) 


2D.0519    Conbt>lof  Nitrogen  Dioxide 

Emissions  (Adopted  10/1/89) 
2D.0520    Control  and  Prohibition  of  Open 

Burning  (Adopted  1/1/85) 
20.0521    Control  of  Visible  Emissions 

(Adopted  1/1/85) 
2D.0530    Prevention  of  Significant 

Deterioration  (Adopted  10/1/88) 
2D.0531    Sources  in  Nonattainment  Area 

(Adopted  12/1/89) 
2D.0532    Sources  Contributing  to  an  Ambient 

Violation  (Adopted  10/1/89) 
2D.0533    Stack  Height  (Adopted  7/1/87) 
2D.0535    Excess  Emissions  Reporting  and 

Malfunctions,  (a)  and  (f)  only.  (Adopted 

5/1/90) 
2D.0S37    Control  of  Mercury  Emissions 

(Adopted  6/1/85) 
2D.0e01    Purpose  and  Scope  (Adopted  7/1/ 

2D.0602    Definitions  (Adopted  7/1/84)     ^ 
2D.0604    Sources  Covered  by 

Implementation  Plan  Requirements 

(Adopted  7/1/88) 
2D.0606    Other  Coal  or  Residual  Oil  Burners 

(Adopted  5/1/85) 
2D.0607    Exceptions  to  Monitoring  and 

Reporting  (Adopted  7/1/84) 
2D.0901     Defintions  (Adopted  12/1/89) 
2D.0902    Applicability  (Adopted  5/1/90) 
2D.0903    Recordkeeping,  Reporting. 

Monitoring  (Adopted  12/1/89) 
2D.0906    Circumvention  (Adopted  I/I/8S) 
2D.0912    General  Provisions  on  Test 

Methods  and  Procedures  (Adopted  12/1/ 

89) 
2D.0914    Determination  of  VOC  Emission 

Control  System  Efficiency  (Adopted  l/l/ 

85) 
2D.092S    Petroleum  Liquid  Storage  (Adopted 

12/1/89) 
2D.0933    Petroleum  Liquid  Storage  in 

External  Floating  Roof  Tanks  (Adopted 

12/1/89) 
2D.0939    Determination  of  Volatile  Organic 

Compound  Vapor  Emissions  (Adopted  7/ 

1/88) 
2D.1101     Purpose  (Adopted  5/1/90) 
2D.1102    Applicability  (Adopted  5/1/90)    ■ 
2D.1103    Definition  (.Adopted  5/1/90) 
2D.1104    Toxic  Air  Pollutant  Guidelines 

(Adopted  5/1/90) 
2D.110S    Facility  Reporting.  Recordkeeping 

(Adopted  5/1/90) 
2D.1106    Determination  of  Ambient  Air 

Concentrations  (Adopted  5/1/90) 

20.1107  Multiple  Facilities  (Adopted  5/1  /90) 

20.1108  Multiple  Pollutants  (Adopted  S/l/ 
90) 

2H.0601  Purpose  and  Scope  (Adopted  lO/l/ 

89) 

2H.0602  Definitions  (Adopted  5/1/90) 

2H.0e03  Applications  (Adopted  12/1/89) 

2H.0609  Permit  Fees  (Adopted  8/I  /88) 

2H.0610  Permit  Requirements  for  Toxic  Air 

Pollutants  (Adopted  5/1/90) 

(ii)  [reser\'ed] 

(3)  Local  requirements. 
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Risl(  Assessment 

AQENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Final  Guidelines  for 

Developmental  Toxicity  Risk 

Assessment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
issuing  final  amended  guidelines  for 
assessing  the  risks  for  developmental 
toxicity  from  exposure  to  environmental 
agents.  As  background  information  for 
this  guidance,  this  notice  describes  the 
scientific  basis  for  concern  about 
exposure  to  agents  that  cause 
developniental  toxicity,  outlines  the 
general  process  for  assessing  potential 
risk  to  humans  because  of 
environmental  contaminants, 
summarizes  the  history  of  these 
guidelines,  and  addresses  public  and 
Science  Advisory  Board  comments  on 
the  1989  "Proposed  Amendments  to  the 
Guidelines  for  the  Health  Assessment  of 
Suspect  Developmental  Toxicants"  [54 
FR  9386-9403].  These  guidelines,  which 
have  been  renamed  "Guidelines  for 
Developmental  Toxicity  Risk 
Assessment"  (hereafter  "Guidelines"), 
outline  principles  and  methods  for 
evaluating  data  from  animal  and  human 
studies,  exposure  data,  and  other 
information  to  characterize  risk  to 
human  development,  growth,  survival, 
and  function  because  of  exposure  prior 
to  conception,  prenatally,  or  to  infants 
and  children.  These  Guidelines  amend 
and  replace  EPAs  1986  "Guidelines  for 
the  Health  Assessment  of  Suspect 
Developmental  Toxicants"  (51  FR  34028- 
34040]  by  adding  new  guidance  on  the 
relationship  between  maternal  and 
developmental  toxicity,  characterization 
of  the  health-related  data  base  for 
developmental  toxicity  risk  assessment, 
use  of  the  reference  dose  or  reference 
concentration  for  developmental  toxicity 
(RfDoT  or  RfCc.r).  and  use  of  the 
benchmark  dose  approach.  In  addition, 
the  Guidelmes  were  reorganized  to 
combine  hazard  identification  and  dose- 
response  evaluation  since  these  are 
usually  done  together  in  assessing  risk 
for  human  health  effects  other  than 
cancer. 

EFFECTIVE  DATE:  The  Guidelines  will  be 
effective  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Carole  A.  Kimmel,  Reproductive  and 
Developmental  Toxicology  Branch, 
Human  Health  Assessment  Group. 


Office  of  Health  and  Environmental 
Assessment  (RD-689),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460,  TEL 
202-260-7331,  FAX:  202-260-3803. 

SUPPlfMENTARY  INFORMATION:  The 

Clean  Air  Act  (CAA),  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  other 
statutes  administered  by  the  EPA 
authorize  the  Agency  to  protect  public 
health  against  adverse  effects  from 
environmental  pollutants.  One  type  of 
adverse  effect  of  great  concern  is 
developmental  toxicity,  i.e.,  adverse 
effects  produced  prior  to  conception, 
during  pregnancy  and  childhood. 
Exposure  to  agents  affecting 
development  can  result  in  any  one  or 
more  of  the  following  manifestations  of 
developmental  toxicity:  Dea'h, 
structural  abnormality,  g!-ow*h 
alteration,  and/or  functional  deficit. 
These  manifestations  encompass  a  wide 
array  of  adverse  developmental  end 
points,  such  as  spontaneous  abortions, 
stillbirths,  malformations,  early 
postnatal  mortality,  reduced  birth 
weight,  mental  retardation,  sensory  loss, 
and  other  adverse  functional  or  physical 
changes  that  are  manifested  postnatally. 

The  Role  of  Envinmmental  Agents  in 
Developmental  Toxicity 

Several  environmental  agents  are 
established  as  causing  developmental 
toxicity  in  hixmans  (e.g.,  lead, 
polychlorinated  biphenyls, 
methylmercury,  ionizing  radiation], 
while  many  odiers  are  suspected  of 
causing  developmental  toxicity  in 
humans  based  on  data  from 
experimental  animal  studies  (e.g.,  some 
pesticides,  other  heavy  metals,  glycol 
ethers,  alcohols,  and  phthalates).  Data 
for  several  of  the  agents  identified  as 
causing  human  developmental  toxicity 
have  been  compared  to  the  experimental 
animal  data  (Nisbet  and  Karch,  1983; 
Kimmel  et  al..  1984;  Hemminki  and 
Vineis.  1985;  Kimmel  et  al.,  1990a).  In 
these  comparisons,  the  agents  causing 
human  developmental  toxicity  in  almost 
all  cases  were  found  to  produce  effects 
in  experimental  animal  studies  and,  in 
at  least  one  species  tested,  types  of 
effects  similar  to  those  in  humans  were 
generally  seen.  This  information 
provides  a  strong  basis  for  the  use  of 
animal  data  in  conducting  human  health 
risk  assessments.  On  the  other  hand,  a 
number  of  agents  found  to  cause 
developmental  toxicity  in  experimental 
animal  studies  have  not  shown  clear 
evidence  of  hazard  in  humans,  but  the 
available  human  data  are  often  too 
limited  to  evaluate  a  cause  and  e^ect 


relationship.  The  comparison  of  dose- 
response  relationships  is  hampered  by 
differences  in  route,  timing  and  duration 
of  exposure.  When  careful  comparisons 
have  been  done  taking  these  factors  into 
account,  the  minimally  effective  dose  for 
the  most  sensitive  animal  species  was 
generally  higher  than  that  for  humans, 
usually  within  10-fold  of  the  human 
effective  dose,  but  sometimes  was  100 
times  or  more  higher  (e.g., 
polychlorinated  biphenyls  (Tilson  et  al., 
1990]).  Thus,  the  experimental  animal 
data  were  generally  predictive  of 
adverse  developmental  effects  in 
humans,  but  in  some  cases,  the 
administered  dose  or  exposure  level 
required  to  achieve  these  adverse 
effects  was  much  higher  than  the 
effective  dose  in  humans. 

In  most  cases,  the  toxic  effects  of  an 
agent  on  human  development  have  not 
been  fully  studied,  even  though 
exposure  of  humans  to  that  agent  may 
have  been  established.  At  the  same 
time,  there  are  many  developmental 
effects  in  humans  with  unknown  causes 
and  no  clear  link  with  exposure  to 
environmental  agents.  The  background 
incidence  of  human  spontaneous 
abordon,  for  example,  was  estimated  by 
Hertig  (1967)  to  be  approximately  50%  of 
all  conceptions,  and  more  recently, 
Wilcox  et  al.  (1985),  using  sensitive 
techniques  for  detecting  pregnancy  as 
early  as  9  days  postconception, 
observed  that  35%  of  postimplantation 
pregnancies  ended  in  an  embryonic  or 
fetal  loss.  Of  those  infants  born  alive, 
approximately  7.4%  are  reduced  in 
weight  at  birth  (i.e.,  below  2500  g) 
(Selevan,  1981),  approximately  3%  are 
found  to  have  one  or  more  congenital 
malformations  at  birth,  and  by  the  end 
of  the  first  postnatal  year,  about  3% 
more  are  found  to  have  serious 
developmental  defects  (Shepard,  1986). 
Of  those  children  bom  with 
developmental  defects,  it  has  been 
estimated  that  20%  are  due  to  genetic 
transmission  and  10%  can  be  attributed 
to  known  exogenous  factors  (including 
drugs,  infections,  ionizing  radiation,  and 
environmental  agents),  leaving  the 
remaining  70%  with  unknown  causes 
(Wilson,  1977).  In  a  recent  hospital- 
based  surveillance  study  (Nelson  and 
Holmes,  1989),  50.7%  of  congenital 
malformations  were  estimated  to  be  due 
to  genetic  or  multifactorial  causes,  while 
3.2%  were  associated  with  exposure  to 
exogenous  agents  and  2.9%  to  twinning 
or  uterine  factors,  leaving  43.2%  to 
unknown  causes.  The  proportion  of  the 
effects  with  unknown  causes  that  may 
be  attributable  to  environmental  agents 
or  to  a  combination  of  factors,  such  as 
environmental  agents  and  genetic 


Thursday,  December  5.  1991  /  Notices 


56,  No.  234  /  Thursday,  December  5.  1991  /  Notices 


63799 


Environmental 

),  U.S. 

:lion  Agency,  401  M 

■ton.  DC  20460,  TEL 

02-280-3803. 

tRMATlON:  The 
,  the  Toxic 
Vet  (TSCA),  the 
'ungicide,  and 
ElA)  and  other 
1  by  the  EPA 
'  to  protect  pubhc 
56  effects  from 
ants.  One  type  of 
It  concern  is 
ty,  i.e.,  adverse 
ir  to  conception, 
i  childhood, 
ffecting 

ult  in  any  one  or 
;  manifestations  of 
ty:  Death, 
ty,  gi'ow*h 
ictional  deficit. 
)  encompass  a  wide 
elopmental  end 
aneous  abortions, 
ions,  early 
■educed  birth 
lation,  sensory  loss, 
actional  or  physical 
lifested  postnatally. 

aental  Agents  in 
aty 

ntal  agents  are 
ig  developmental 
i.g.,  lead, 
enyls, 

:ing  radiation], 
re  suspected  of 
tal  toxicity  in 
ta  from 

studies  (e.g.,  some 
vy  metals,  glycol 
phthalates].  Data 
ints  identified  as 
lopmental  toxicity 
to  the  experimental 
and  Karch,  1983; 
lemminki  and 
et  al.,  1990a).  In 
he  agents  causing 
il  toxicity  in  almost 
to  produce  effects 
lal  studies  and,  in 
ested,  types  of 
se  in  humans  were 
information 
sis  for  the  use  of 
icting  human  health 
1  the  other  hand,  a 
md  to  cause 
ity  in  experimental 
not  shown  clear 
n  humans,  but  the 
a  are  often  too 
cause  and  effect 


relationship.  The  comparison  of  dose- 
response  relationships  is  hampered  by 
differences  in  route,  timing  and  duration 
of  exposure.  When  careful  comparisons 
have  been  done  taking  these  factors  into 
account,  the  minimally  effective  dose  for 
the  most  sensitive  animal  species  was 
generally  higher  than  that  for  humans, 
usually  within  10-fold  of  the  human 
effective  dose,  but  sometimes  was  100 
times  or  more  higher  (e.g., 
polychlorinated  biphenyls  (Tilson  et  al., 
1990)).  Thus,  the  experimental  animal 
data  were  generally  predictive  of 
adverse  developmental  effects  in 
humans,  but  in  some  cases,  the 
administered  dose  or  exposure  level 
required  to  achieve  these  adverse 
effects  was  much  higher  than  the 
effective  dose  in  humans. 

In  most  cases,  the  toxic  effects  of  an 
agent  on  human  development  have  not 
been  fully  studied,  even  though 
exposure  of  humans  to  that  agent  may 
have  been  established.  At  the  same 
time,  there  are  many  developmental 
effects  in  humans  with  unknown  causes 
and  no  clear  link  with  exposure  to 
environmental  agents.  The  background 
incidence  of  human  spontaneous 
abortion,  for  example,  was  estimated  by 
Hertig  (1967)  to  be  approximately  50%  of 
all  conceptions,  and  more  recently, 
Wilcox  et  al.  (1985),  using  sensitive 
techniques  for  detecting  pregnancy  as 
early  as  9  days  postconception, 
observed  that  35%  of  postimplantation 
pregnancies  ended  in  an  embryonic  or 
fetal  loss.  Of  those  infants  born  alive, 
approximately  7.4%  are  reduced  in 
weight  at  birth  (i.e.,  below  2500  g) 
(Selevan,  1981),  approximately  3%  are 
found  to  have  one  or  more  congenital 
malformations  at  birth,  and  by  the  end 
of  the  first  postnatal  year,  about  3% 
more  are  found  to  have  serious 
developmental  defects  (Shepard,  1986). 
Of  those  children  bom  with 
developmental  defects,  it  has  been 
estimated  that  20%  are  due  to  genetic 
transmission  and  10%  can  be  attributed 
to  known  exogenous  factors  (including 
drugs,  infections,  ionizing  radiation,  and 
environmental  agents),  leaving  the 
remaining  70%  with  unknown  causes 
(Wilson,  1977).  In  a  recent  hospital- 
based  surveillance  study  (Nelson  and 
Holmes,  1989),  50.7%  of  congenital 
malformations  were  estimated  to  be  due 
to  genetic  or  multifactorial  causes,  while 
3.2%  were  associated  with  exposure  to 
exogenous  agents  and  2.9%  to  twinning 
or  uterine  factors,  leaving  43.2%  to 
unknown  causes.  The  proportion  of  the 
effects  with  unknowm  causes  that  may 
be  attributable  to  environmental  agents 
or  to  a  combination  of  factors,  such  as 
environmental  agents  and  genetic 


factors,  nutritional  deficiencies,  alcohol 
consumption,  direct  or  indirect  exposure 
to  tobacco  smoke,  use  of  prescribed  and 
illicit  drugs,  etc.,  is  unknown. 
I       The  social  and  economic  impact  of 
I    developmental  disabilities  on  the 
population  is  extremely  high.  Close  to 
one-half  of  the  children  in  hospital 
wards  are  there  because  of  prenatally 
acquired  malformations  (Shepard,  1980). 
According  to  the  Centers  for  Disease 
Control,  congenital  anomalies,  sudden 
infant  death  syndrome,  and  prematurity 
combined  account  for  more  than  50%  of 
infant  mortality  among  all  races  in  the 
United  States  (National  Center  for 
Health  Statistics,  1988).  In  addition, 
among  the  leading  causes  of  estimated 
years  of  potential  life  lost  (YPLL)  due  to 
death  before  the  age  of  65,  congenital 
anomahes,  prematurity,  and  sudden 
infant  death  syndrome  combined  rank 
third  (Centers  for  Disease  Control, 
1988a,  b).  The  YPLL  estimates  for 
developmental  defects  may  actually 
underestimate  the  public  health  impact 
because  the  estimates  do  not  include 
prenatal  deaths,  they  are  based  only  on 
those  cases  that  die  before  age  65  and 
do  not  account  for  limited  quality  of  Hfe, 
and  pregnancies  may  be  terminated 
early  due  to  prenatal  diagnosis  of 
developmental  defects. 

These  data  provide  the  basis  for  a 
long-standing  interest  by  Federal 
agencies  that  deal  with  human  health  to 
protect  against  exposures  to  agents  that 
cause  developmental  toxicity,  and  most 
of  these  regulatory  agencies  have 
provisions  for  considering  data  on 
developmental  toxicity  in  protecting 
human  health.  As  a  step  in  developing 
procedures  for  interpreting  toxicity  data 
in  the  regulatory  context,  the  National 
Academy  of  Sciences/National 
Research  Council,  in  1983,  published  a 
framework  for  the  risk  assessment 
process,  which  EPA  uses  as  the  basis  for 
its  risk  assessment  guidelines  and  for 
the  assessment  of  risk  due  to 
environmental  agents. 

The  Risk  Assessment  Process  and  Its 
Application  to  Developmental  Toxicity 

Risk  assessment  is  the  process  by 
which  scientific  judgments  are  made 
concerning  the  potential  for  toxicity  to 
occur  in  humans.  The  National  Research 
Council  (1983)  has  defined  risk 
assessment  as  including  some  or  all  of 
the  following  components:  Hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization.  In  general,  the 
process  of  assessing  the  risk  of  human 
developmental  toxicity  may  be  adapted 
to  this  format.  In  practice,  however, 
hazard  identification  for  developmental 
toxicity  and  other  noncancer  health 


effects  is  usually  done  in  conjunction 
with  an  evaluation  of  dose-response 
relationships,  since  the  determination  of 
a  hazard  is  often  dependent  on  whether 
a  dose-response  relationship  is  present 
(Kimmel  et  al..  1990b).  One  advantage  of 
this  approach  is  that  it  reflects  hazard 
within  the  context  of  dose,  route, 
duration  and  timing  of  exposure,  all  of 
which  are  important  in  comparing  the 
toxicity  information  available  to 
potential  human  exposure  scenarios. 
Secondly,  this  approach  avoids  labelling 
of  chemicals  as  developmental  toxicants 
on  a  purely  qualitative  basis.  For  these 
reasons,  the  Guidelines  combine  hazard 
identification  and  dose-response 
evaluation  under  one  section  (Section 
III),  and  characterize  both  hazard  and 
dose  information  as  part  of  the  health- 
related  data  base  for  risk  assessment.  If 
data  are  considered  sufficient  for  risk 
assessment,  an  oral  or  dermal  reference 
dose  for  developmental  toxicity  (RfD^r) 
or  an  inhalation  reference  concentration 
for  developmental  toxicity  (RfCnr)  is 
then  derived  for  comparison  with  human 
exposure  estimates.  A  statement  of  the 
potential  for  human  risk  and  the 
consequences  of  exposure  can  come 
only  from  integrating  the  hazard 
identification/dose-response  evaluation 
with  the  human  exposure  estimates  in 
the  final  risk  characterization. 
Combining  hazard  identification  and 
dose-response  evaluation,  as  well  as 
development  of  the  RfDor  and  RfCor.  are 
revisions  of  the  1986  Guidelines. 

Hazard  identification/dose-response 
evaluation  involves  examining  all 
available  experimental  animal  and 
human  data  and  the  associated  doses, 
routes,  timing  and  duration  of  exposures 
to  determine  if  an  agent  causes 
developmental  toxicity  and/or  maternal 
or  paternal  toxicity  in  that  species  and 
under  what  exposure  conditions.  The 
no-observed-adverse-effect-level 
(NOAEL)  and/or  the  lowest-observed- 
adverse-effect-level  (LOAEL)  are 
determined  for  each  study  and  type  of 
effect.  Based  upon  the  hazard 
identification/dose-response  evaluation 
and  criteria  provided  in  these 
Guidelines,  the  health-related  data  base 
can  be  characterized  as  sufficient  or 
insufficient  for  use  in  risk  assessment 
(Section  III.C).  Because  of  the  limitations 
associated  with  the  use  of  the  NOAEL, 
the  Agency  is  evaluating  the  use  of  an 
additional  approach,  i.e.,  the  benchmark 
dose  approach  (Crump,  1984),  for  more 
quantitative  dose-response  evaluation 
when  sufficient  data  are  available.  The 
benchmark  dose  provides  an  indication 
of  the  risk  associated  with  exposures 
near  the  NOAEL,  taking  into  account  the 


variability  in  the  data  and  the  slope  of 
the  dose-response  curve. 

For  the  determination  of  the  RflSpT  or 
the  RfCpT.  uncertainty  factors  are 
applied  lo  the  NOAEL  (or  LOAEL,  if  a 
NOAEL  has  not  been  established)  to 
account  for  extrapolation  from 
experimental  animals  to  humans  and  for 
variability  within  the  human  population. 
The  RfDm  or  RfCtrr  is  generally  based 
on  a  short  duration  of  exposure  as  is 
typically  used  in  developmental  toxicity 
studies  in  experimental  animals.  The 
use  of  the  terms  RfDor  and  RfCnr 
distinguish  them  from  the  oral  or  dermal 
reference  dose  (RfD)  and  the  inhalation 
reference  concentration  (RfC)  which 
refer  primarily  to  chronic  exposure 
situations  (U.S.  EPA.  1991).  Uncertainty 
factors  may  also  be  applied  to  a 
benchmark  dose  for  calculating  the 
RfDpT  or  RfCoi.  but  the  Agency  has  little 
experience  with  applying  this  approach 
and  is  currently  supporting  research 
efforts  to  determine  the  appropriate 
methods.  As  more  information  becomes 
available,  guidance  will  be  written  and 
published  as  an  addendum  to  these 
Guidelines.  These  approaches  are 
discussed  further  in  section  III.D. 

The  exposure  assessment  identifies 
human  populations  exposed  or 
potentially  exposed  to  an  agent, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  agent.  The  exposure  assessment 
provides  an  estimate  of  human  exposure 
levels  for  particular  populations  from  all 
potential  sources. 

In  risk  characterization,  the  hazard 
identification/dose-response  evaluation 
and  the  exposure  assessment  for  given 
populations  are  combined  to  estimate 
some  measure  of  the  risk  for 
developmental  toxicity.  As  part  of  risk 
characterization,  a  summary  of  the 
strengths  and  weaknesses  in  each 
component  of  the  risk  assessment  are 
discussed  along  with  major 
assumptions,  scientific  judgments,  and, 
to  the  extent  possible,  qualitative  and 
quantitative  estimates  of  the 
uncertainties.  Confidence  in  the  health- 
related  data  is  always  presented  in 
conjunction  with  information  on  dose- 
response  and  the  RfD«  or  RfCa,.  If 
human  exposure  estimates  are 
available,  the  exposure  basis  used  for 
the  risk  assessment  is  clearly  described, 
e.g.,  highly  exposed  individuals,  or 
highly  sensitive  or  susceptible 
individuals.  The  NOAEL  may  be 
compared  to  the  various  estimates  of 
human  exposure  to  calculate  the 
margin(8)  of  exposure  (MOE).  The 
considerations  for  determining 
adequacy  of  the  MOE  are  similar  to 
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those  used  in  determining  the 
appropriate  size  of  the  uncertainty 
factor  for  calculating  the  RfD«  or  RfC«. 

Risk  assessment  is  just  one 
component  of  the  regulatory  process  and 
defines  the  potential  adverse  health 
consequences  of  exposure  to  a  toxic 
agent.  The  other  component,  risk 
management,  combines  risk  assessment 
with  statutory  directives  regarding 
socioeconomic  technical,  political,  and 
other  considerations,  to  reach  decisions 
about  the  appropriate  regulation  of  the 
suspected  toxic  agents.  Risk 
management  is  not  dealt  with  directly  in 
these  Guidelines  since  the  basis  for 
decision-making  goes  beyond  scientific 
consideration  alone,  but  the  use  of 
scientific  information  in  this  process  is 
discussed  in  some  cases.  For  example, 
the  acceptability  of  the  MOE  is  a  risk 
management  decision,  but  the  scientific 
bases  for  establishing  this  value  are 
discussed  here. 

History  of  These  Guidelines 

In  1984,  the  Agency  published 
"Proposed  Guidelines  for  the  Health 
Assessment  of  Suspect  Developmental 
Toxicants"  (49  FR  46324-46331). 
Following  extensive  scientific  and 
public  review,  final  guidelines  were 
issued  on  September  24, 1986  (51  FR 
3402&-34O40).  The  1986  Guidelines  set 
forth  principles  and  procedures  to  guide 
EPA  scientists  in  the  conduct  of  Agency 
risk  assessments,  to  help  promote  high 
scientific  quality  and  Agency-wide 
consistency,  and  to  inform  Agency 
decision  makers  and  the  public  about 
these  scientific  procedures.  In  pubUshing 
this  guidance,  EPA  emphasized  that  one 
purpose  of  its  risk  assessment  guidelines 
was  to  "encourage  research  and 
analysis  that  will  lead  to  new  risk 
assessment  methods  and  data,"  which 
in  turn  would  be  used  to  revise  and 
improve  the  guidelines,  and  better  guide 
Agency  risk  assessors.  Thus,  the  1986 
Guidelines  were  developed  and 
published  with  the  understanding  that 
risk  assessment  is  an  evolving  science 
and  that  continued  study  could  lead  to 
changes. 

As  expected.  Agency  experience  with 
the  1966  Guidelines  suggested  that 
additional  or  alternate  approaches 
should  be  considered  for  certain  aspects 
of  the  guidance.  Proposals  to  amend  the 
guidelines  were  considered  soon  after 
their  publication  in  September  1986, 
because  of  new  reviews  or  re- 
evaluations  that  focused  on  some  of  the 
issues  identified  for  research  in  the 
guidelines.  Included  were  several 
workshops  and  symposia  cited  in  the 
Introduction  to  these  Guidelines,  In 
addition,  much  experience  had  been 


gained  in  using  the  1986  Guidelines  and 
in  instructing  others  in  their  use. 

Based  on  this  experience, 
amendments  to  the  1986  Guidelines 
were  proposed  for  public  comment  in 
March  1989  (54  FR  9388-9403).  Following 
receipt  and  review  of  the  pubUc 
comments,  they  were  collated, 
summarized,  and  reviewed  by  scientists 
within  the  Agency.  On  October  27, 1989, 
EPA's  Science  Advisory  Board  (SAB) 
met  to  review  the  Proposed 
Amendments  and  the  summarized 
public  comments,  and  to  be  briefed  by 
Agency  scientists  concerning  proposed 
responses. 

During  this  same  period,  several 
issues  with  impUcations  for  health 
effects  other  than  cancer  were  under 
discussion  in  the  Agency  and  elsewhere. 
These  issues  included  use  of  the 
benchmark  dose  (see  section  in.B), 
exposure  descriptors  (see  section  V.C), 
and  risk  characterization  (see  section 
V).  Thus,  generic  discussions  on  risk 
assessment  issues,  along  with  comments 
from  the  public  and  the  SAB.  have 
infhienced  the  structure  and  content  of 
these  Guidelines. 

These  revised  Guidelines  were  then 
reviewed  by  a  number  of  Agency 
scientists  and  oRicial  panels,  including 
the  Risk  Assessment  Forum  and  the  Risk 
Assessment  Council.  The  revised 
Guidelines  also  were  presented  to  the 
SAB  on  March  27. 1991.  for  final 
comment.  In  addition,  a  review  was 
conducted  by  the  interagency  Woriting 
Party  on  Reproductive  Toxicology. 
Subcommittee  on  Risk  Assessment  of 
the  Federal  Coordinating  Committee  on 
Science,  Engineering  and  Technology. 
Coniments  of  these  groups  have  been 
considered  in  the  revision  of  these 
Guidelines.  The  full  text  of  the  final 
"Guidelines  for  Developmental  Toxicity 
Risk  Assessment"  are  published  here. 

These  Guidelines  were  developed  as 
part  of  an  interoffice  guidelines 
development  program  under  the 
auspices  of  the  Risk  Assessment  Forum 
and  the  Office  of  Health  and 
Environmental  Assessment  (OHEA)  in 
the  Agency's  Office  of  Research  and 
Development.  The  Agency  is  continuing 
to  study  risk  assessment  issues  raised  in 
these  GuideUnes,  and  will  revise  them  in 
line  with  new  information  as 
appropriate. 

Following  this  Preamble  are  two  parts: 
Part  A  is  the  Guidelines,  and  part  B  is 
the  Response  to  the  Public  and  Science 
Advisory  Board  Comments.  Part  B 
includes  a  summary  of  the  issues  raised 
by  the  public  and  the  SAB,  and  the 
Agency's  responses  to  those  comments. 

References,  supporting  documoits, 
and  comments  received  on  the  Proposed 


Amendments,  as  well  as  a  copy  of  the 
final  Guidelines,  are  available  for 
inspection  and  copying  at  the  Public 
Information  Reference  Unit  Docket  (202- 
260-5928),  EPA  Headquarters  Library. 
401  M  Street,  SW.,  Washington,  DC. 
between  the  hours  of  8  a.m.  and  4:30 
p.m. 

Dated:  November  26, 1991. 
Winiam  K.  ReilU 

Administrator. 
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Part  A:  Guidelines  for  Development  Toxicity 
Risk  Assessment 

I.  Introduction 

These  Guidelines  describe  the 
procedures  that  the  EPA  follows  in 
evaluating  potential  developmental 
toxicity  associated  with  human 
exposure  to  environmental  agents.  The 
Agency  has  sponsored  or  participated  in 
several  conferences  that  addressed 
issues  related  to  such  evaluations  and 
that  provide  some  of  the  scientific  basis 
for  these  Guidelines  (U.S.  EPA,  19B2a: 
Kimmel  et  al,  1982b.  1987;  Hardin.  1987; 
Perlin  and  McCormack,  1988;  Kimmel  et 
al..  1989:  Kimmel  and  Francis.  1990; 
Kimmel  et  al..l990a).  The  Agency's 
authority  to  regulate  substances  that 
have  the  potential  to  interfere  with 
human  development  is  derived  from  a 
number  of  statutes  that  are  implemented 
through  multiple  offices  within  the  EPA. 
The  procedures  described  herein  are 
intended  to  promote  consistency  in  the 
assessment  of  developmental  toxic 
effects  across  program  offices  within  the 
Agency. 

These  Guidelines  provide  a  general 
format  for  analyzing  and  organizing  the 
available  data  for  conducting  risk 
assessments.  The  Agency  previously  has 
issued  testing  guidelines  (U.S.  EPA, 
1962b.  1985a.  1989a,  1991a)  that  provide 
protocols  designed  to  determine  the 
potential  of  a  test  substance  to  induce 
structural  and/or  other  adverse  effects 
during  development.  These  risk 
assessment  Guidelines  do  not  change 
any  prescribed  statutory  or  regulatory 
standards  for  the  type  of  data  necessary 
for  regulatory  action,  but  rather  provide 
guidance  for  the  interpretation  of  studies 
that  follow  the  testing  guidelines,  and  in 
addition,  provide  limited  information  for 
interpretation  of  other  studies  (e.g., 
epidemiologic  data,  functional 
developmental  toxicity  studies,  and 
short-term  tests)  that  are  not  routinely 
required,  but  may  be  encountered  when 
reviewing  data  on  particular  agents. 

Since  the  purpose  of  risk  assessment 
is  to  make  inferences  about  potential 
risks  to  human  health,  the  most 
appropriate  data  to  be  used  are  those 


deriving  from  studies  of  humans.  If 
adequate  human  data  are  not  available, 
then  it  is  necessary  to  use  data  obtained 
from  other  species.  There  are  a  number 
of  unknowns  in  the  extrapolation  of 
data  from  animal  studies  to  humans. 
Therefore,  a  number  of  assumptions 
must  be  made  on  the  relevance  of 
effects  to  potential  human  risk  which 
are  generally  applied  in  the  absence  of 
data.  These  assumptions  provide  the 
inferential  basis  for  the  approaches 
taken  to  risk  assessment  in  these 
Guidelines. 

First,  it  is  assumed  that  an  agent  that 
produces  an  adverse  developmental 
effect  in  experimental  animal  studies 
will  potentially  pose  a  hazard  to  humans 
following  sufficient  exposure  during 
development.  This  assumption  is  based 
on  the  comparisons  of  data  for  agents 
known  to  cause  human  developmental 
toxicity  (Nisbet  and  Kerch.  1983;  Kimmel 
et  al.,  1984;  Hemminki  and  Vineis.  1985; 
Kimmel  et  al..  1990a).  which  indicate 
that,  in  almost  all  cases,  experimental 
animal  data  are  predictive  of  a 
developmental  effect  in  humans. 

It  is  assumed  that  all  of  the  four 
manifestations  of  developmental 
toxicity  (death,  structural  abnormalities, 
growth  alterations,  and  functional 
deficits)  are  of  concern.  In  the  past, 
there  has  been  a  tendency  to  consider 
only  malformations  or  malformations 
and  death  as  end  points  of  concern. 
From  the  data  on  agents  that  are  known 
to  cause  human  developmental  toxicity 
(Nisbet  and  Karch,  1983;  Kimmel  et  al., 
1984;  Hemminki  and  Vineis,  1985; 
Kimmel  et  al..  1990a).  there  is  usually  at 
least  one  experimental  species  that 
mimics  the  types  of  effects  seen  in 
humans,  but  in  other  species  tested,  the 
type  of  developmental  perturbation  may 
be  different.  Thus,  a  biologically 
significant  increase  in  any  of  the  four 
manifestations  is  considered  indicative 
of  an  agent's  potential  for  disrupting 
development  and  producing  a 
developmental  hazard. 

It  is  assumed  that  the  types  of 
developmental  effects  seen  in  animal 
studies  are  not  necessarily  the  same  as 
those  that  may  be  produced  in 
humans.This  assumption  is  made 
because  it  is  impossible  to  determine 
which  will  be  the  most  appropriate 
species  in  terms  of  predicting  the 
specific  types  of  effects  seen  in  humans. 
The  fact  that  every  species  may  not 
react  in  the  same  way  could  be  due  to 
species-specific  differences  in  critical 
periods,  differences  in  timing  of 
exposure,  metabolism,  developmental 
patterns,  placentation,  or  mechanisms  of 
action. 

The  most  appropriate  species  is  used 
to  estimate  human  risk  when  data  are 


available  (e.g.,  pharmacokinetics).  In  the 
absence  of  such  data,  it  is  assumed  that 
the  most  sensitive  species  is  appropriate 
for  use.  based  on  observations  that 
humans  are  as  sensitive  or  more  90  than 
the  most  sensitive  animal  species  tested 
for  the  majority  of  agents  known  to 
cause  human  developmental  toxicity 
(Nisbet  and  Karch,  1983;  Kimmel  et  al., 
1984;  Hemminki  and  Vineis.  1985; 
Kimmel  et  al.,  1990a). 

In  general,  a  threshold  is  assumed  for 
the  dose-response  curve  for  agents  that 
produce  developmental  toxicity.  This  is 
based  on  the  known  capacity  of  the 
developing  organism  to  compensate  for 
or  to  repair  a  certain  amount  of  damage 
at  the  cellular,  tissue,  or  organ  level.  In 
addition,  because  of  the  multipotency  of 
cells  at  certain  stages  of  development, 
multiple  insults  at  the  molecular  or 
cellular  level  may  be  required  to 
produce  an  effect  on  the  whole 
organism. 

n.  Definitions  and  Terminology 

The  Agency  recognizes  that  there  are 
differences  in  the  use  of  terms  in  the 
field  of  developmental  toxicology.  For 
the  purposes  of  these  Guidelines  the 
following  definitions  will  be  used. 

Developmental  toxicology— The  study 
of  adverse  effects  on  the  developing 
organism  that  may  result  from  exposure 
prior  to  conception  (either  parent), 
during  prenatal  development,  or 
postnatally  to  the  time  of  sexual 
maturation.  Adverse  developmental 
effects  may  be  detected  at  any  point  in 
the  life  span  of  the  organism.  The  major 
manifestations  of  developmental 
toxicity  include:  (1)  Death  of  the 
developing  organism,  (2)  structural 
abnormality,  (3)  altered  growth,  and  (4) 
functional  deficiency. 

Altered  growth — An  alteration  in 
offspring  organ  or  body  weight  or  size. 
Changes  in  one  end  point  may  or  may 
not  be  accompanied  by  other  signs  of 
altered  growth  (e.g.,  changes  in  body 
weight  may  or  may  not  be  accompanied 
by  changes  in  crown-rump  length  and/or 
skeletal  ossification).  Altered  growth 
can  be  induced  at  any  stage  of 
development,  may  be  reversible,  or  may 
result  in  a  permanent  change. 

Functional  developmental 
toxicology— The  study  of  alterations  or 
delays  in  the  physiological  and/or 
biochemical  competence  of  an  organism 
or  organ  system  following  exposure  to 
an  agent  during  critical  periods  of 
development  pre-  and/or  postnatally. 

Structural  abnormalities—Simcl\XTa\ 
alterations  in  development  that  include 
both  malformations  and  variations. 

Malformations  and  variations — A 
malformation  is  usually  defined  as  a 
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permanent  structural  change  that  may 
adversely  affect  survival,  development 
or  function.  The  term  teratogenicity  is 
used  in  these  Guidelines  to  refer  only  to 
malformations.  The  term  variation  is 
used  to  indicate  a  divergence  beyond 
the  usual  range  of  structural  constitution 
that  may  not  adversely  affect  survival  or 
health.  Distinguishing  between 
variations  and  malformations  is  difficult 
since  there  exists  a  continuum  of 
responses  from  the  normal  to  the 
extremely  deviant.  There  is  no  generally 
accepted  classincation  of  malformations 
and  variations.  Other  terms  that  are 
often  used,  but  no  bet'er  defined, 
include  anomalies,  deformations,  and 
aberrations. 

III.  Hazard  Identification/Dose- 
Response  Evaluation  of  .\gents  That 
Cause  Developmental  Toxicity 

This  section  discusses  the  evaluation 
and  interpretation  of  hazards  for  a 
variety  of  end  points  of  developmental 
toxicity  seen  in  both  human  and  animal 
studies,  and  describes  the  criteria  for 
characterizing  the  sufficiency  of  the 
health-related  data  base  for  conducting 
a  developmental  toxicity  risk 
assessment.  It  also  details  the  use  of 
dose-response  data  for  determining 
potential  hazards,  and  describes  the 
calculation  of  the  RfDnr  or  RfCor,  a  dose 
or  concentration  that  is  assumed  to  be 
without  appreciable  risk  of  deleterious 
developmental  effects  for  a  given  agent. 

Developmental  toxicity  is  expressed 
as  one  or  more  of  a  number  of  possible 
end  points  that  may  be  used  for 
evaluating  the  potential  of  an  agent  to 
cause  abnormu!  development. 
Developmental  toxicity  generally  occurs 
in  a  dose-related  manner,  may  result 
from  short-term  exposure  (including 
single  exposure  situations)  or  from 
longer-term  low-level  exposure,  may  be 
produced  by  various  routes  of  exposure, 
and  the  types  of  effects  may  vary 
depending  on  the  timing  of  exposure 
because  of  a  number  of  critical  periods 
of  development  for  various  organs  and 
functional  systems. 

The  four  major  manifestations  of 
developmental  toxicity  are  death, 
structural  abncrmahty,  altered  growth, 
and  functional  deficit.  The  relationship 
among  these  manifestations  may  vary 
with  increasing  dose,  and  especially  at 
higher  doses,  death  of  the  conceptus 
may  preclude  expression  of  other 
manifestatioi^.s.  Of  these,  ail  four 
manifestations  have  been  evaluated  in 
hum.an  studies,  but  only  the  first  three 
are  traditionally  measured  in  laboratory 
animals  using  the  conventional 
developmental  toxicity  (also  called 
teratogenicity  or  Segment  II)  testing 
protocol  as  well  as  in  other  study 


protocols,  such  as  the  multigeneration 
study  or  the  continuous  breeding  study. 
Although  functional  deficits  seldom 
have  been  evaluated  in  routine  testing 
studies  in  experimental  animals, 
functional  evaluations  are  beginning  to 
be  required  in  certain  regulatory 
situations  (U.S.  ETA.  1986a.  1988a. 
1989b.  1991a). 

Developmental  toxicity  can  be 
considered  a  component  of  reproductive 
toxicity,  and  often  it  is  difficult  to 
distinguish  between  effects  mediated 
through  the  parents  versus  direct 
interaction  with  developmental 
processes.  For  example,  developmental 
toxicity  may  be  influenced  by  the  effects 
of  toxic  agents  on  the  maternal  system 
when  exposure  occurs  during  pregnancy 
or  lactation.  In  addition,  following 
parental  exposure  prior  to  conception, 
developmental  toxicity  may  result  in 
their  offspring  and.  potentially,  in 
subsequent  generations.  Therefore,  it  is 
useful  to  consult  the  "Proposed 
Guidelines  for  Assessing  Male 
Reproductive  Risk"  (U.S.  EPA.  1988b) 
and  the  "Proposed  Guidelines  for 
Assessing  Female  Reproductive  Risk" 
(U.S.  EPA,  1988c)  in  conjunction  with 
these  Guidelines.  Mutational  events  that 
occur  as  a  result  of  exposure  to  agents 
that  cause  developmental  toxicity  may 
be  difficult  to  discriminate  from  o'Jier 
possible  mechanisms  in  standard 
studies  of  developmental  toxicity.  When 
mutational  events  are  suspected,  the 
"Guidelines  for  Mutagenicity  Risk 
Assessment"  (U.S.  EPA.  1986c).  which 
specifically  address  the  risks  of 
heritable  mutation,  should  be  consulted. 
Carcinogenic  effects  have  occurred  in 
humans  following  developmental 
exposures  to  diethylstilbestrol  (Herbst 
et  al..  1971).  Several  additional  agents 
(e.g.,  direct-acting  alkylating  agents) 
have  been  shown  to  cause  cancer 
following  developmental  exposures  in 
experimental  animals,  and  it  appears 
from  the  data  collected  thus  far  that 
agents  capable  of  causing  cancer  in 
adults  may  also  cause  transplacental  or 
neonatal  carcinogenesis  (Anderson  et 
al.,  1985).  Currently,  there  is  no  way  to 
predict  whether  the  developing  offspring 
or  adult  will  be  more  sensitive  to  the 
carcinogenic  effects  of  an  agent.  At 
present  testing  fcr  carcinogenesis 
following  developmental  exposure  is  not 
routinely  required.  However,  if  this  type 
of  effect  is  reported  for  an  agent,  it  is 
considered  appropriate  to  use  the 
"Guidelines  for  Carcinogen  Risk 
Assessment"  (U.S.  EPA,  1986b)  for 
assessing  human  risk. 


A.  Developmental  Toxicity  Studies:  End 
Points  and  Their  Interpretation 

1.  Laboratory  Animal  Studies 

This  section  discusses  the  end  points 
examined  in  routinely  used  protocols  as 
well  as  the  use  of  other  types  of  studies, 
including  functional  studies  and  short- 
term  tests. 

The  most  commonly  used  protocol  for 
assessing  developmental  toxicity  in 
laboratory  animals  involves  the 
administration  of  a  test  substance  to 
pregnant  animals  (usually  mice,  rats,  or 
rabbits)  during  the  period  of  major 
organogenesis,  evaluation  of  maternal 
responses  throughout  pregnancy,  and 
examination  of  the  dam  and  the  uterine 
contents  just  prior  to  term  (U.S.  EPA. 
1982b,  1985a:  Food  and  Drug 
AdministraUon  (FDA),  1966, 1970; 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  1981).  Some 
studies  may  use  exposures  of  one  to  a 
few  days  to  investigate  periods  of 
particular  sensitivity  for  induction  of 
abnormalities  in  specific  organs  or  organ 
systems.  In  addition,  developmental 
toxicity  may  be  evaluated  in  studies 
involving  exposure  to  one  or  both 
parents  prior  to  conception,  to  the 
conceptus  during  pregnancy  and  over 
several  generations,  or  to  offspring 
during  the  prenatal  and  preweaning 
periods  (U.S.  EPA,  1982b,  1985a.  1986a. 
1988a.  1991a;  FDA.  1966. 1970;  OECD. 
1981:  Lamb,  1985).  These  Guidelines  are 
intended  to  provide  information  for 
interpreting  developmental  effects 
related  to  any  of  these  types  of 
exposure. 

Appropriate  study  designs  include  a 
number  of  important  factors.  For 
example,  test  animal  selection  is 
generally  based  on  considerations  of 
species,  strain,  age.  weight  and  health 
status.  Assignment  of  animals  to  dose 
groups  by  stratified  randomization  (on 
the  basis  of  body  weight)  reduces  bias 
and  provides  a  basis  for  performing 
valid  statistical  tests.  At  a  minimum,  a 
high  dose,  a  low  dose,  and  one 
intermediate  dose  are  included.  The  high 
dose  is  selected  to  produce  some 
minimal  maternal  or  adult  toxicity  (i.e.. 
a  level  that  at  the  least  produces 
marginal  but  significantly  reduced  body 
weight,  reduced  weight  gain,  or  specific 
organ  toxicity,  and  at  the  most  produces 
no  more  than  10%  mortaHty).  At  doses 
that  cause  excessive  maternal  toxicity 
(that  is.  significantly  greater  than  the 
minimal  toxic  level),  information  on 
developmental  effects  may  be  difficult 
to  interpret  and  of  limited  value.  The 
low  dose  is  generally  a  NOAEL  for  adult 
and  offspring  effects,  although  if  the  low 
dose  produces  a  biologically  or 
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statistically  significant  increase  in 
response,  it  is  considered  a  LOAEL  (see 
section  IU.A.l.f  for  a  discussion  of 
biological  versus  statistical 
signiflcance).  A  concurrent  control  group 
treated  with  the  vehicle  used  for  agent 
administration  is  a  critical  component  of 
a  well-designed  study. 

The  route  of  exposure  in  these  studies 
is  usually  oral,  unless  the  chemical  or 
physical  characteristics  of  the  test 
substance  or  pattern  of  human  exposure 
suggest  a  more  appropriate  route  of 
administration.  In  the  case  of  dermal 
exposure,  developmental  toxicity 
studies  showing  no  indication  of 
maternal  or  developmental  toxicity  are 
considered  insufficient  for  risk 
assessment  unless  accompanied  by 
absorption  data  (Kimmel  and  Francis, 
1990).  Dermal  developmental  toxicity 
studies  in  which  skin  irritation  is  too 
marked  (moderate  erythema  and/or 
moderate  edema,  i.e.,  raised 
approximately  1  mm)  also  are 
considered  insufficient,  since  excessive 
maternal  toxicity  may  be  produced  from 
the  irritation  rather  than  from  systemic 
exposure  to  the  agent.  Assessment  of 
maternal  toxicity  is  based  on  signs  of 
systemic  toxicity  rather  than  on  local 
effects  such  as  skin  irritation. 
Absorption  data  and  limited 
pharmacokinetic  data  collected  in 
dermal  developmental  toxicity  studies 
provide  very  useful  Information  in  the 
evaluation  of  study  design  and  data 
interpretation  (Kimmel  and  Francis, 
1990).  Many  of  these  points  also  are 
pertinent  to  studies  by  other  routes  of 
exposure. 

The  evaluation  of  specific  end  points 
of  maternal  and  developmental  toxicity 
is  discussed  in  the  next  several  sections. 
Appropriate  historical  control  data 
sometimes  can  be  very  useful  in  the 
interpretation  of  these  end  points. 
Comparison  of  data  from  treated 
animals  with  concurrent  study  controls 
should  always  take  precedent  over 
comparison  with  historical  control  data. 
The  most  appropriate  historical  control 
data  are  those  from  the  same  laboratory 
in  which  studies  were  conducted.  Even 
data  from  the  same  laboratory,  however, 
should  be  used  cautiously  and  examined 
for  subtle  changes  over  time  that  may 
result  from  genetic  alterations  in  the 
strain  or  stock  of  the  species  used, 
changes  in  environmental  conditions 
both  in  the  breeding  colony  of  the 
supplier  and  in  the  laboratory,  and 
changes  in  personnel  conducting  studies 
and  collecting  data  (Kimmel  and  Price. 


1990).  Study  data  should  be  compared 
with  recent  as  well  as  cumulative 
historical  data.  Any  change  in 
laboratory  procedure  that  might  affect 
control  data  should  be  noted  and  the 
data  accumulated  separately  from 
previous  data. 

The  next  three  sections  (a-c)  discuss 
individual  end  points  of  maternal  and 
developmental  toxicity  as  measured  in 
the  conventional  developmental  toxicity 
study,  the  multigeneration  study,  and. 
when  available,  in  postnatal  studies. 
Other  end  points  specifically  related  to 
reproductive  toxicity  are  covered  in  the 
relevant  risk  assessment  guidelines  (U.S. 
EPA.  1988b,  1988c).  The  fourth  section 
(d)  deals  with  the  integrated  evaluation 
of  all  data,  including  the  relative  effects 
of  exposure  on  maternal  animals  and 
their  offspring,  which  is  important  In 
assessing  the  level  of  concern  about  a 
particular  agent 

a.  End  Points  of  Maternal  Toxicity.  A 
number  of  end  points  that  may  be 
observed  as  possible  indicators  of 
maternal  toxicity  are  listed  in  Table  1. 
Maternal  mortality  is  an  obvious  end 
point  of  toxicity;  however,  a  number  of 
other  end  points  can  be  observed  that 
may  give  an  indication  of  the  more 
subtle  adverse  effects  of  an  agent  For 
example,  in  well  conducted  studies,  the 
mating  and  fertility  indices  provide 
information  on  the  general  fertility  rate 
of  the  animal  stock  used  and  are 
important  indicators  of  toxic  effects  to 
adults  if  treatment  begins  prior  to 
mating  or  implantation.  Changes  in 
gestation  length  may  indicate  effects  on 
the  process  of  parturition. 


Table  1.— End  Points  of  Maternal 
Toxicity 


Mortality 

Mating  Index  [(no.  with  seminal  plugs  or 

sperm/no.  mated)  X  100] 
Fertility   Index   |(na   with   implants/no.   of 

matings)  X  lOOJ 
Gestation  Length  (useful  when  animal*  are 

allowed  to  deliver  pups) 
Body  Weight 

DayO 

During  gestation 

Day  of  necropsy 
Body  Weight  Oiange 

Throughout  gestation 

Daring  treatment  (including  increments  of 
time  within  treatment  period) 

Post-treatment  to  sacrifice 

Corrected  maternal  (l>ody  weight  diange 


Table  1. — End  Points  of  Maternal 
Toxicity — Continued 

throughout  gestation  minus  gravid  uter- 
ine weight  or  litter  weight  at  sacrifice) 

Organ  Weights  (in  cases  of  suspected  target 
organ  toxicity  and  especially  when  sup- 
ported by  adverse  histopathology  findings) 
Absolute 

Relative  to  l>ody  weight  i 

Relative  to  brain  weight 

Food  and  Water  Consumption  (ivherc  rele- 
vant) 

Clinical  Evaluations 
Types,  incidence,  degree,  and  duration  of 

clinical  signs 
Enzyme  markers 
Clinical  chemistries 

Gross  Necropsy  and  Histopathology 


Body  weight  and  the  change  in  body 
weight  are  viewed  collectively  as 
indicators  of  maternal  toxicity  for  most 
species,  although  these  end  points  may 
not  be  as  useful  in  rabbits,  because 
body  weight  changes  are  usually  more 
variable  (Kimmel  and  Price.  1990),  and 
in  some  strains  of  rabbits,  body  weight 
is  not  a  good  indicator  of  pregnancy 
status.  Body  weight  changes  may 
provide  more  information  than  a  daily 
body  weight  measured  during  treatment 
or  during  gestation.  Changes  in  weight 
gain  during  treatment  could  occur  that 
would  not  be  reflected  in  the  total 
weight  change  throughout  gestation, 
because  of  compensatory  weight  gain 
that  may  occur  following  treatment  but 
before  sacrifice.  For  this  reason,  changes 
in  weight  gain  during  treatment  can  be 
examined  as  another  indicator  of 
maternal  toxicity. 

Changes  in  maternal  body  weight 
corrected  for  gravid  uterine  weight  at 
sacrifice  may  indicate  whether  the  effect 
is  primarily  maternal  or  intrauterine.  For 
example,  a  significant  reduction  in 
weight  gain  throughout  gestation  and  in 
gravid  uterine  weight  without  any 
change  in  corrected  maternal  weight 
gain  generally  would  indicate  an 
intrauterine  effect  Conversely,  a  change 
in  corrected  weight  gain  and  no  change 
in  gravid  uterine  weight  generally  would 
suggest  maternal  toxicity  and  little  or  no 
intrauterine  effect  An  alternate  estimate 
of  maternal  weight  change  during 
gestation  can  be  obtained  by  subtracting 
the  sum  of  the  weights  of  the  fetuses. 
However,  this  weight  does  not  include 
the  uterine  or  placental  tissue,  or  the 
amniotic  fluid. 
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Changes  in  other  end  points  may  also 
be  important.  For  example,  changes  in 
relative  and  absolute  organ  weights  may 
be  signs  of  a  maternal  effect  especially 
when  an  agent  is  suspected  of  causing 
specific  organ  toxicity  and  when  such 
findings  are  supported  by  adverse 
histopathologic  findings  in  those  organs. 
Food  and  water  consumption  data  are 
useful,  especially  if  the  agent  is 
administered  in  the  diet  or  drinking 
water.  The  amount  ingested  (total  and 
relative  to  body  weight)  and  the  dose  of 
the  agent  (relative  to  body  weight]  can 
then  be  calculated,  and  changes  in  food 
and  WHtcr  consumption  related  to 
treatment  can  be  evaluated  along  with 
changes  in  body  weight  and  body 
weight  gain.  Data  on  food  and  water 
consumption  also  are  useful  when  an 
agent  is  suspected  of  affecting  appetite, 
water  intake,  or  excretory  function. 

Clinical  evaluations  of  toxicity  also 
may  be  used  as  indicators  of  maternal 
toxicity.  Daily  clinical  observations  may 
be  useful  in  describing  the  profile  of 
maternal  toxicity  and  alterations  in 
general  homeostasis.  Enzyme  markers 
and  clinical  chemistries  may  be  useful 
indicators  of  exposure  but  must  be 
interpreted  carefully  as  to  whether  or 
not  a  change  constitutes  toxicity.  Gross 
necropsy  and  histopathology  data  (when 
specified  in  the  protocol)  may  aid  in 
determining  toxic  dose  levels.  The 
minimum  amount  of  information 
considered  useful  for  evaluating 
maternal  toxicity  [as  noted  in  the 
"Proceedings  of  the  Workshop  on  the 
Evaluation  of  Maternal  and 
Developmental  Toxicity"  (Kimmel  et  al., 
1987)],  includes:  morbidity  or  mortality, 
maternal  body  weight  and  body  weight 
gain,  clinical  signs  of  toxicity,  food  and 
water  consumption  (especially  if  dosing 
is  via  food  or  water),  and  necropsy  for 
gross  evidence  of  organ  toxicity.  In  a 
well-designed  study,  maternal  toxicity  is 
determined  in  the  pregnant  and/or 
lactating  animal  over  an  appropriate 
part  of  gestation  and/or  the  neonatal 
period,  and  is  not  assumed  or 
extrapolated  from  other  adult  toxicity 
studies. 

b.  End  Points  of  Developmental 
Toxicity:  Altered  Survival,  Growth,  and 
Morphological  Development.  Because 
the  maternal  animal,  and  not  the 
conceptus,  is  the  individual  treated 
during  gestation,  data  generally  are 
calculated  as  incidence  per  litter  or  as 
number  and  percent  of  litters  with 
particular  end  points.  Table  2  indicates 
the  ways  in  which  offspring  and  litter 
end  points  may  be  expressed. 


Table  SL — End  Points  of  Developmental 
Toxicity 

Litters  with  implants 
No.  implantation  sites/dam 
No.  corpora  lutes  (CL)/dam  • 
Percent  preicnplantation  loss 

(Cb— implantations)  x  100  * 


CL 

No.  and  percent  live  o^spring  ^'litter 

No.  and  percent  resorptions/litter 

No.  and  percent  litters  with  resorptions 

No.  and  percent  late  fetal  deaths/litter 

No.  and  percent  nonlive  (late  fetal  deaths 
+  resorptions)  implants/litter 

No.  and  percent  litters  with  nonlive  im- 
plants 

No.  and  percent  affected  (nonlive  +  mal- 
formed) implants/litter 

No.  and  percent  litters  with  affected  im- 
plants 

No.  and  percent  Utters  with  total  resorp- 
tions 

No.  and  percent  stillbirths/litter 

No.  and  percent  litters  with  live  offspring 
Litters  with  live  offspring 

No.  and  percent  live  offspring/litter 

Viability  of  o^spring  * 

Sex  ratio/litter 

Mean  offspring  body  weight/litter  * 

Mean  male  or  female  body  weight/litter* 

No.  and  percent  offspring  with  external, 
visceral,  or  skeletal  malformations/litter 

No.  and  percent  malformed  offspring/ litter 

No.  and  percent  litters  with  malformed 
offspring 

No.  and  percent  malformed  males  or  fe- 
males/litter 

No.  and  percent  offspring  with  external, 
visceral,  or  skeletal  variations/litter 

No.  and  percent  offspring  with  variations/ 
litter 

No.  and  percent  litters  having  offspring 
with  variations 

Types  and  Incidence  of  individual  malfor- 
mations 

Types  and  incidence  of  individual  vari- 
ations 

Individual  offspring  and  their  malforma- 
tions and  variations  (grouped  according 
to  litter  and  dose) 

Qinical  signs  (typie,  incidence,  duration, 
and  degree) 

Gross  necropsy  and  histopathology 

'  Important  when  treatment  Ijegint  prior  to  im- 
plantation.  May  t>e  difticult   to  assess   in  mice. 

'Offspring  refers  both  to  fetuses  observed  prior 
to  term  or  to  pups  following  birth.  The  end  points 
examined  depend  on  the  protocol  used  for  ^ach 
study. 

'Measured  at  selected  intervals  until  termina- 
tion of  the  study. 

When  treatment  of  females  begins 
prior  to  implantation,  an  increase  in 
preimplantation  loss  could  indicate  an 
adverse  effect  on  gamete  transport,  the 
fertilization  process,  uterine  toxicity,  the 
developing  blastocyst,  or  on  the  process 
of  implantation  itself.  If  treatment 
begins  around  the  time  of  implantation 
(i.e.,  day  6  of  gestation  in  the  mouse,  rat, 
or  rabbit),  an  increase  in 
preimplantation  loss  probably  reflects 
variability  that  is  not  treatment-related 
in  the  animals  being  used,  but  the  data 
should  be  examined  carefully  to 


determine  if  there  is  a  dose-response 
relationship.  If  preimplantation  loss  is 
related  to  dose,  further  studies  would  be 
necessary  to  determine  the  mechanism 
and  extent  of  such  effects. 

The  number  and  percent  of  live 
offspring  per  litter,  based  on  all  litters, 
may  include  litters  that  have  no  live 
implants.  The  number  and  percent  of 
resorptions  and  late  fetal  deaths  give 
some  indication  of  when  the  conceptus 
died,  and  the  number  and  percent  of 
nonlive  implants  per  litter 
(postimplantation  loss)  is  a  combination 
of  these  two  measures.  Expression  of 
data  as  the  number  and  percent  of  litters 
showing  an  increased  incidence  for 
these  end  points  may  be  less  useful  than 
incidence  per  litter  because,  in  the 
former  case,  a  lifter  is  counted  whether 
one  or  all  implants  were  resorbed,  dead, 
or  nonlive. 

If  a  significant  increase  in 
postimplantation  loss  is  found  after 
exposure  to  an  agent,  the  data  may  be 
compared  not  only  with  concurrent 
controls,  but  also  with  recent  historical 
control  data  (preferably  from  the  same 
laboratory),  since  there  is  considerable 
interlitter  variability  in  the  incidence  of 
postimplantation  loss  (Kimmel  and 
Price,  1990).  If  a  given  study  control 
group  exhibits  an  unusually  high  or  low 
incidence  of  postimplantation  loss 
compared  to  historical  controls,  then 
scientific  judgment  must  be  used  to 
determine  the  adequacy  of  the  study  for 
risk  assessment  purposes. 

The  end  point  "affected  implants" 
(i.e..  the  combination  of  nonlive  and 
malformed  conceptuses)  sometimes 
reflects  a  better  dose-response 
relationship  than  does  the  incidence  of 
nonlive  or  malformed  offspring  taken 
individually.  This  is  especially  true  at 
the  high  end  of  the  dose-response  curve 
in  cases  when  the  incidence  of  nonlive 
implants  per  htter  is  greatly  increased. 
In  such  cases,  the  malformation  rate 
may  appear  to  decrease  because  only 
unaffected  offspring  have  survived.  If 
the  incidence  of  prenatal  deaths  or 
malformations  is  unchanged,  then  the 
incidence  of  affected  implants  will  not 
provide  any  additional  dose-response 
information.  In  studies  where  maternal 
animals  are  allowed  to  deliver  pups 
normally,  the  number  of  stillbirths  per 
litter  should  also  be  noted. 

The  number  of  live  offspring  per  litter, 
based  on  those  litters  that  have  one  or 
more  live  offspring,  may  be  unchanged 
even  though  the  incidence  of  nonlive  in 
all  litters  is  increased.  This  could  occur 
either  because  of  an  increase  in  the 
number  of  litters  with  no  live  offspring, 
or  an  increase  in  the  number  of  implants 
per  litter.  A  decrease  in  the  number  of 
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determine  if  there  is  a  dose-response 
relationship.  If  preimplantation  loss  is 
related  to  dose,  further  studies  would  be 
necessary  to  determine  the  mechanism 
and  extent  of  such  effects. 

The  number  and  percent  of  live 
offspring  per  litter,  based  on  all  litters, 
may  include  litters  that  have  no  live 
implants.  The  number  and  percent  of 
resorptions  and  late  fetal  deaths  give 
some  indication  of  when  the  conceptus 
died,  and  the  number  and  percent  of 
nonlive  implants  per  litter 
(postimplantation  loss)  is  a  combination 
of  these  two  measures.  Expression  of 
data  as  the  number  and  percent  of  litters 
showing  an  increased  incidence  for 
these  end  points  may  be  less  useful  than 
incidence  per  litter  because,  in  the 
former  case,  a  litter  is  counted  whether 
one  or  all  implants  were  resorbed,  dead, 
or  nonlive. 

If  a  significant  increase  in 
postimplantation  loss  is  found  after 
exposure  to  an  agent,  the  data  may  be 
compared  not  only  with  concurrent 
controls,  but  also  with  recent  historical 
control  data  (preferably  from  the  same 
laboratory),  since  there  is  considerable 
interlitter  variability  in  the  incidence  of 
postimplantation  loss  (Kimmel  and 
Price,  1990).  If  a  given  study  control 
group  exhibits  an  unusually  high  or  low 
incidence  of  postimplantation  loss 
compared  to  historical  controls,  then 
scientific  judgment  must  be  used  to 
determine  the  adequacy  of  the  study  for 
risk  assessment  purposes. 

The  end  point  "affected  implants" 
(i.e.,  the  combination  of  nonlive  and 
malformed  conceptuses]  sometimes 
reflects  a  better  dose-response 
relationship  than  does  the  incidence  of 
nonlive  or  malformed  offspring  taken 
individually.  This  is  especially  true  at 
the  high  end  of  the  dose-response  curve 
in  cases  when  the  incidence  of  nonlive 
implants  per  litter  is  greatly  increased. 
In  such  cases,  the  malformation  rate 
may  appear  to  decrease  because  only 
unaffected  offspring  have  survived.  If 
the  incidence  of  prenatal  deaths  or 
malformations  is  unchanged,  then  the 
incidence  of  affected  implants  will  not 
provide  any  additional  dose-response 
information.  In  studies  where  maternal 
animals  are  allowed  to  deliver  pups 
normally,  the  number  of  stillbirths  per 
litter  should  also  be  noted. 

The  number  of  live  offspring  per  litter, 
based  on  those  litters  that  have  one  or 
more  live  offspring,  may  be  unchanged 
even  though  the  incidence  of  nonlive  in 
all  litters  is  increased.  This  could  occur 
either  because  of  an  increase  in  the 
number  of  litters  with  no  live  offspring, 
or  an  increase  in  the  number  of  implants 
per  litter.  A  decrease  in  the  number  of 
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live  offspring  per  litter  is  generally 
accompanied  by  an  increase  in  the 
incidence  of  nonlive  implants  per  litter 
unless  the  implant  numbers  differ  among 
dose  groups.  In  postnatal  studies,  the 
viability  of  live-bom  offspring  should  be 
determined  at  selected  intervals  imtil 
termination  of  the  study. 

The  sex  ratio  per  litter,  as  well  as  the 
body  weights  of  males  and  females,  can 
be  examined  to  determine  whether  or 
not  one  sex  is  preferentially  affected  by 
the  agent  However,  this  is  an  unusual 
occurrence. 

A  change  in  offspring  body  weight  is  a 
sensitive  indicator  of  developmental 
toxicity,  in  part  because  it  is  a 
continuous  variable.  In  some  cases, 
offspring  weight  reduction  may  be  the 
only  indicator  of  developmental  toxicity. 
While  there  is  always  a  question  as  to 
whether  weight  reduction  is  a 
permanent  or  transitory  effect,  little  is 
known  about  the  long-term 
consequences  of  short-term  fetal  or 
neonatal  weight  changes.  Therefore, 
when  significant  weight  reduction 
effects  are  noted,  they  are  used  as  a 
basis  to  establish  the  NOAEL.  Several 
other  factors  should  be  considered  in 
the  evaluation  of  fetal  or  neonatal 
weight  changes;  for  example,  in 
polytocous  animals,  fetal  and  neonatal 
weights  are  usually  inversely  correlated 
with  Utter  size,  and  the  upper  end  of  the 
dose-response  curve  may  be  affected  by 
smaller  litters  and  increased  fetal  or 
neonatal  weight.  Additionally,  the 
average  body  weight  of  males  is  greater 
than  that  of  females  in  the  more 
commonly  used  laboratory  animals. 

Live  offspring  are  generally  examined 
for  external,  visceral,  and  skeletal 
malformations  and  variations.  If  only  a 
portion  of  the  litter  is  examined  for  one 
or  more  end  points,  then  random 
selection  of  those  pups  examined 
introduces  less  bias  in  the  data.  An 
increase  in  the  incidence  of  malformed 
offspring  may  be  indicated  by  a  change 
in  one  or  more  of  the  following  end 
points:  the  incidence  of  malformed 
offspring  per  litter,  the  number  and 
percent  of  litters  with  malformed 
offspring,  or  the  number  of  offspring  or 
litters  with  a  particular  malformation 
that  appears  to  increase  with  dose  (as 
indicated  by  the  incidence  of  individual 
types  of  malformations). 

Other  ways  of  examining  the  data 
include  determining  the  incidence  of 
external,  visceral,  and  skeletal 
malformations  and  variations  that  may 
indicate  the  organs  or  organ  systems 
affected.  A  listing  of  individual  offspring 
with  their  malformations  and  variations 
may  give  an  indication  of  the  pattern  of 
developmental  deviations.  All  of  these 
methods  of  expressing  and  examining 


the  data  are  valid  for  determining  the 
effects  of  an  agent  on  stnictural 
development.  However,  care  must  be 
taken  to  avoid  counting  offspring  more 
than  once  in  the  evaluation  of  any  single 
end  point  based  on  number  or  percent  of 
offspring  or  litters.  The  incidence  of 
individual  types  of  malformations  and 
variations  may  indicate  significant 
changes  that  are  masked  if  the  data  on 
all  malformations  and /or  variations  are 
pooled.  Appropriate  historical  control 
data  can  be  especially  helpful  in  the 
interpretation  of  malformations  and 
variations,  particularly  those  that 
normally  occur  at  a  low  incidence  and 
may  or  may  not  be  related  to  dose  in  an 
individual  study. 

Although  a  dose-related  increase  in 
malformations  is  interpreted  as  an 
adverse  developmental  effect  of 
exposure  to  an  agent,  the  biological 
significance  cf  an  altered  incidence  of 
anatomical  variations  is  more  difficult  to 
assess,  and  must  take  into  account  what 
is  known  about  developmental  stage 
(e.g.,  with  skeletal  ossification), 
background  incidence  of  certain 
variations  (e.g.,  12  or  13  pairs  of  ribs  in 
rabbits),  or  other  strain-  or  species- 
specific  factors.  However,  if  variations 
are  significantly  increased  in  a  dose- 
related  manner,  these  should  also  be 
evaluated  as  a  possible  indication  of 
developmental  toxicity. 

In  addition,  although  some 
investigators  have  considered  certain  of 
these  effects  to  simply  be  associated 
with  manifestations  of  maternal  toxicity 
noted  at  similar  dose  levels  [Khera, 
1984, 1985, 1987),  such  effects  are  still 
toxic  manifestations  and  as  such  are 
generally  considered  a  reasonable  basis 
for  Agency  regulation  and/or  risk 
assessment.  On  a  somewhat  similar 
note,  the  conclusion  of  participants  in  a 
"Workshop  on  Reproductive  Toxicity 
Risk  Assessment"  (Kimmel  et  al.,  1986) 
was  that  dose-related  increases  in 
defects  that  may  occur  spontaneously 
are  as  relevant  as  dose-related  increases 
in  any  other  developmental  toxicity  end 
points. 

c.  End  Points  of  Developmental 
Toxicity:  Functional  Deficits. 
Developmental  effects  that  are  Induced 
by  exogenous  agents  are  not  limited  to 
death,  structural  abnormalities,  and 
altered  growth.  Rather,  it  has  been 
demonstrated  in  a  number  of  instances 
that  alterations  in  the  functional 
competence  of  an  organ  or  a  variety  of 
organ  systems  may  result  from  exposure 
during  critical  developmental  periods 
that  may  occur  between  conception  and 
sexual  maturation.  Sometimes,  these 
functional  defects  are  observed  at  dose 
levels  below  those  at  which  other 
indicators  of  developmental  toxicity  are 


evident  (Rodier.  1978).  Such  effects  may 
be  transient  or  reversible  in  nature,  but 
generally  are  considered  adverse 
effects.  Testing  for  functional 
developmental  toxicity  has  not  been 
required  routinely  by  regulatory 
agencies  in  the  United  States,  but 
studies  in  developmental  neurotoxicity 
are  beginning  to  be  required  by  the  EPA 
when  other  information  indicates  the 
potential  for  adverse  functional 
developmental  effects  (U.S.  EPA,  1988a. 
1988a.  1989b,  1991a).  Data  from 
postnatal  studies,  when  available,  are 
considered  very  useful  for  further 
assessment  of  the  relative  importance 
and  severity  of  findings  in  the  fetus  and 
neonate.  Often,  the  long-term 
consequences  of  adverse  developmental 
outcomes  noted  at  birth  are  unlcnown, 
and  further  data  on  postnatal 
development  and  function  are  necessary 
to  determine  the  full  spectrum  of 
{MJtential  developmental  effects.  Useful 
data  can  also  be  derived  from  well- 
conducted  multigeneration  studies, 
although  the  dose  levels  used  in  these 
studies  may  be  much  lower  than  in 
studies  with  shorter-term  exposure. 

Much  of  the  early  work  in  functional 
developmental  toxicology  was  related  to 
behavioral  evaluations,  and  the  term 
"behavioral  teratology"  became 
prominent  in  the  mid  19708.  Recent 
advances  in  this  area  have  been 
reviewed  in  several  publications  (Riley 
and  Vorhees,  1986;  Kimmel.  1988; 
Kimmel  et  al.,  1990a).  Several  expert 
groups  have  focused  on  the  functions 
that  should  be  included  in  a  behavioral 
testing  battery  (World  Health 
Organization  [WHO],  1984;  Buelke-Sam 
et  al.,  1965:  Leukroth,  1986).  These 
include:  sensory  systems,  neuromotor 
development,  locomotor  activity, 
learning  and  memory,  reactivity  and/or 
habituation,  and  reproductive  behavior. 
No  testing  battery  has  fully  addressed 
all  of  these  functions,  but  it  is  important 
to  include  as  many  as  possible,  and 
several  testing  batteries  have  been 
developed  and  evaluated  for  use  in 
testing  (Buelke-Sam  et  al.,  1985; 
Tanimura,  1986;  Eisner  et  al.,  1986). 

The  Agency  recently  has  developed  a 
"generic"  developmental  neurotoxicity 
test  guideline  that  can  be  used  for  both 
pesticides  and  industrial  chemicals  (U.S. 
EPA.  1991a).  Because  of  its  design,  the 
developmental  neurotoxicity  testing 
protocol  may  be  conducted  as  a 
separate  study,  concurrently  with  or  as 
a  follow-up  to  a  developmental  toxicity 
(Segment  II)  study,  or  be  folded  into  a 
multigeneration  study  in  the  second 
generation.  Testing  is  generally 
conducted  in  the  rat.  In  the  protocol  for 
the  separate  study,  the  test  agent  is 
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administered  orally  (other  routes  may  be 
used  on  a  case-by-case  basis]  to  at  least 
three  treated  groups  and  one  concurrent 
control  group  of  animals  on  day  6  of 
gestation  through  day  10  postnatally. 
The  highest  dose  level  is  selected  to 
induce  some  overt  signs  of  maternal 
toxicity,  but  not  result  in  more  than  a 
20%  reduction  in  weight  gain  during 
gestation  and  lactation.  This  dose  also  is 
selected  to  avoid  in  utero  or  neonatal 
death  or  malformations  sufficient  to 
preclude  a  meaningful  evaluation  of 
developmental  neurotoxicity.  At  least  20 
litters  are  required  per  treatment  group. 
For  behavioral  tests,  one  female  and  one 
male  pup  per  litter  are  randomly 
selected  and  assigned  to  one  of  the 
following  tests:  motor  activity,  auditory 
startle,  and  learning  and  memory  in 
animals  at  weaning  and  as  adults. 
Neuropathological  evaluation  and 
determination  of  brain  weights  are 
conducted  on  selected  pups  at  postnatal 
day  11  and  at  termination  of  the  study. 
Several  criteria  for  selecting  agents 
for  developmental  neurotoxicity  testing 
have  been  suggested  (Buelke-Sam  et  al.. 
1985;  Levine  and  Butcher,  1990), 
including:  Agents  that  cause  central 
nervous  system  malformations, 
psychoactive  drugs  and  chemicals, 
agents  that  cause  adult  neurotoxicity, 
hormonally-active  agents,  and  chemicals 
that  are  structurally  related  to  others 
that  cause  developmental  neurotoxicity 
or  for  which  wide-spread  exposure  and/ 
or  release  is  expected.  Data  from 
developmental  neurotoxicity  studies 
should  be  evaluated  in  light  of  the  data 
that  may  have  triggered  such  testing  as 
well  as  all  other  toxicity  data  available. 

Less  work  has  been  done  on  other 
developing  functional  systems,  but  the 
assessment  of  postnatal  renal 
morphological  and  functional 
development  may  serve  as  a  model  for 
the  use  of  postnatal  evaluations  in  the 
risk  assessment  process.  As  an  example, 
standard  morphological  analyses  of  the 
kidneys  of  fetal  rodents  have  detected 
treatment-related  changes  in  the  relative 
growth  of  the  renal  papilla  versus  the 
renal  cortex,  an  effect  considered  in 
some  cases  to  be  a  malformation 
(hydronephrosis),  while  in  other  cases  a 
variation  (apparent  hydronephrosis, 
enlarged  or  dilated  renal  pelvis).  While 
some  investigators  (Woo  and  Hoar, 
1972]  have  provided  data  suggesting  that 
the  morphological  effect  represents  a 
transient  developmental  delay,  others 
have  shown  that  it  can  persist  well  into 
postnatal  life  and  that  physiological 
function  is  compromised  in  the  affected 
individuals  (Kavlock  et  al.,  1987a,  1988; 
Daston  et  al.,  1988;  Couture,  1990).  Thus, 
the  biological  interpretation  of  this 


effect  on  the  basis  of  fetal  examinations 
alone  is  tenuous  (U.S.  EPA,  1985b).  In 
addition,  the  critical  period  for  inducing 
renal  morphological  abnormalities 
extends  into  the  postnatal  period 
(Couture.  1990],  and  studies  on 
perinatally-induced  renal  growth 
retardation  (Kavlock  et  al..  1986. 1987b; 
Slotkin  et  al..  1988;  Gray  et  al..  1989; 
Gray  and  Kavlock,  1991]  have  shown 
that  renal  function  is  generally  altered  in 
such  conditions,  but  that  manifestation 
of  the  dysfunction  is  not  readily 
predictable.  Thus,  both  morphological 
and  functional  assessment  of  the 
kidneys  after  birth  can  provide  useful 
and  complementary  information  on  the 
persistence  and  biological  significance 
of  expressions  of  developmental 
toxicity. 

Although  not  as  well-studied,  data 
indicate  that  the  cardiovascular, 
respiratory,  immune,  endocrine, 
reproductive,  and  digestive  systems  also 
are  subject  to  alterations  in  functional 
competence  (Kavlock  and  Grabowski, 
1983;  Fujii  and  Adams,  1987)  following 
exposure  during  development.  Currently, 
there  are  no  standard  testing  procedures 
for  these  functional  systems;  however, 
when  data  are  encountered  on  a 
chemical  under  review,  they  are 
considered  in  the  risk  assessment 
process. 

Direct  extrapolation  of  functional 
developmental  effects  to  humans  is 
limited  in  the  same  way  as  for  other  end 
points  of  developmental  toxicity,  i.e..  by 
the  lack  of  knowledge  about  underlying 
toxicological  mechanisms  and  their 
significance.  In  evaluations  of  a  limited 
number  of  agents  known  to  cause 
developmental  neurotoxic  effects  in 
humans,  Adams  (1986)  concluded  that 
these  agents  produce  similar 
developmental  neurotoxic  effects  in 
animals  and  humans.  This  conclusion 
was  strongly  supported  by  the  results  of 
a  recent  "Workshop  on  the  Qualitative 
and  Quantitative  Comparability  of 
Human  and  Animal  Developmental 
Neurotoxicity,"  sponsored  by  EPA  and 
the  National  Institute  on  Drug  Abuse 
(NIDA),  at  which  participants  critically 
evaluated  and  compared  the  effects  of 
agents  known  to  cause  human 
developmental  neurotoxicity  with  the 
effects  seen  in  experimental  animal 
studies  (Kimmel  et  al.,  1990a).  The  high 
degree  of  qualitative  correlation 
between  human  and  experimental 
animal  data  for  the  agents  evaluated 
lends  strong  support  for  the  use  of 
experimental  animals  in  assessing  the 
potential  risk  for  developmental 
neurotoxicity  in  humans.  Thus,  as  for 
other  end  points  of  developmental 
toxicity,  the  assumption  can  be  made 


that  functional  effects  in  animal  studies 
indicate  the  potential  for  altered 
development  in  humans,  although  the 
types  of  developmental  effects  seen  in 
experimental  animal  studies  will  not 
necessarily  be  the  same  as  those  that 
may  be  produced  in  humans.  Thus, 
when  data  from  functional 
developmental  toxicity  studies  are 
encountered  for  particular  agents,  they 
should  be  considered  in  the  risk 
assessment  process. 

Some  guidance  is  provided  here 
concerning  important  general  concepts 
of  study  design  and  evaluation  for 
functional  developmental  toxicity 
studies. 

•  Several  aspects  of  study  design  are 
similar  to  those  important  in  standard 
developmental  toxicity  studies  (e.g.,  a 
dose-response  approach  with  the 
highest  dose  producing  minimal  overt 
maternal  or  perinatal  toxicity,  number  of 
litters  large  enough  for  adequate 
statistical  power,  randomization  of 
animals  to  dose  groups  and  test  groups, 
litter  generally  considered  the  statistical 
unit.  etc.). 

•  A  replicate  study  design  provides 
added  confidence  in  the  interpretation 
of  data. 

•  Use  of  a  pharmacological/ 
physiological  challenge  may  be  valuable 
in  evaluating  function  and  "unmasking" 
effects  not  otherwise  detectable, 
particularly  in  the  case  of  organ  systems 
that  are  endowed  with  a  reasonable 
degree  of  functional  reserve  capacity. 

•  Use  of  functional  tests  with  a 
moderate  degree  of  background 
variabihty  may  be  more  sensitive  to  the 
effects  of  an  agent  on  behavioral  end 
points  than  are  tests  with  low  variability 
that  may  be  impossible  to  disrupt 
without  being  life-threatening  (Butcher 
et  al.,  1980). 

•  A  battery  of  functional  tests,  in 
contrast  to  a  single  test,  is  usually 
needed  to  evaluate  the  full  complement 
of  organ  function  in  an  animal;  tests 
conducted  at  several  ages  may  provide 
more  information  about  maturational 
changes  and  their  persistence. 

•  Critical  periods  for  the  disruption  of 
functional  competence  include  both  the 
prenatal  and  the  postnatal  periods  to  the 
time  of  sexual  maturation,  and  the  effect 
is  likely  to  vary  depending  on  the  time 
and  degree  of  exposure. 

•  Interpretation  of  data  from  studies 
in  which  postnatal  exposure  is  included 
should  take  into  account  possible 
interaction  of  the  agent  with  maternal 
behavior,  milk  composition,  pup 
suckling  behavior,  possible  direct 
exposure  of  pups  via  dosed  feed  or 
water,  etc. 
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that  functional  effects  in  animal  studies 
indicate  the  potential  for  altered 
development  in  humans,  although  the 
types  of  developmental  effects  seen  in 
experimental  animal  studies  will  not 
necessarily  be  the  same  as  those  that 
may  be  produced  in  humans.  Thus, 
when  data  from  functional 
developmental  toxicity  studies  are 
encountered  for  particular  agents,  they 
should  be  considered  in  the  risk 
assessment  process. 

Some  guidance  is  provided  here 
concerning  important  general  concepts 
of  study  design  and  evaluation  for 
functional  developmental  toxicity 
studies. 

•  Several  aspects  of  study  design  are 
similar  to  those  important  in  standard 
developmental  toxicity  studies  (e.g.,  a 
dose-response  approach  with  the 
highest  dose  producing  minimal  overt 
maternal  or  perinatal  toxicity,  number  of 
litters  large  enough  for  adequate 
statistical  power,  randomization  of 
animals  to  dose  groups  and  test  groups, 
litter  generally  considered  the  statistical 
unit,  etc.). 

•  A  replicate  study  design  provides 
added  confidence  in  the  interpretation 
of  data. 

•  Use  of  a  pharmacological/ 
physiological  challenge  may  be  valuable 
in  evaluating  function  and  "unmasking" 
effects  not  otherwise  detectable, 
particularly  in  the  case  of  organ  systems 
that  are  endowed  with  a  reasonable 
degree  of  functional  reserve  capacity. 

•  Use  of  functional  tests  with  a 
moderate  degree  of  background 
variability  may  be  more  sensitive  to  the 
effects  of  an  agent  on  behavioral  end 
points  than  are  tests  with  low  variability 
that  may  be  impossible  to  disrupt 
without  being  life-threatening  (Butcher 
et  al.,  1980). 

•  A  battery  of  functional  tests,  in 
contrast  to  a  single  test,  is  usually 
needed  to  evaluate  the  full  complement 
of  organ  function  in  an  animal;  tests 
conducted  at  several  ages  may  provide 
more  information  about  maturational 
changes  and  their  persistence. 

•  Critical  periods  for  the  disruption  of 
functional  competence  include  both  the 
prenatal  and  the  postnatal  periods  to  the 
time  of  sexual  maturation,  and  the  effect 
is  likely  to  vary  depending  on  the  time 
and  degree  of  exposure. 

•  Interpretation  of  data  from  studies 
in  which  postnatal  exposure  is  included 
should  take  into  account  possible 
interaction  of  the  agent  with  maternal 
behavior,  milk  composition,  pup 
suckling  behavior,  possible  direct 
exposure  of  pups  via  dosed  feed  or 
water,  etc. 


Although  interpretation  of  functional 
data  may  be  limited  at  present,  it  is 
clear  that  functional  effects  must  be 
evaluated  in  light  of  other  toxicity  data, 
including  other  forms  of  developmental 
toxicity  (e.g..  structural  abnormalities, 
perinatal  death,  and  growth 
retardation).  The  level  of  confidence  in 
an  adverse  effect  may  be  as  important 
as  the  type  of  change  seen,  and 
confidence  may  be  increased  by  such 
factors  as  replicability  of  the  effect 
either  in  another  study  of  the  same 
function  or  by  convergence  of  data  from 
tests  that  purport  to  measure  similar 
functions.  A  dose-response  relationship 
is  considered  an  important  measure  of 
chemical  effect;  in  the  case  of  functional 
effects,  both  monotonic  and  biphasic 
dose-response  curves  are  likely, 
depending  on  the  function  being  tested. 

Finally,  there  are  at  least  three 
general  ways  in  which  the  data  from 
these  studies  may  be  useful  for  risk 
assessment  purposes:  (1)  To  help 
elucidate  the  long-term  consequences  of 
fetal  and  neonatal  effects:  (2)  to  indicate 
the  potential  for  an  agent  to  cause 
functional  alterations  and  the  effective 
doses  relative  to  those  that  produce 
other  forms  of  toxicity;  and  (3)  for 
existing  environmental  agents,  to 
suggest  organ  systems  to  be  evaluated  in 
exposed  human  populations. 

d.  Overall  Evaluation  of  Maternal  and 
Developmental  Toxicity.  As  discussed 
pniviously.  individual  end  points  of 
maternal  and  developmental  toxicity  are 
evaluated  in  developmental  toxicity 
studies.  In  order  to  interpret  the  data 
fully,  an  integrated  evaluation  must  be 
performed  considering  all  maternal  and 
developmental  end  points. 

Agents  that  produce  developmental 
toxicity  at  a  dose  that  is  not  toxic  to  the 
maternal  animal  are  especially  of 
concern  because  the  developing 
organism  is  affected  but  toxicity  is  not 
apparent  in  the  adult.  However,  the 
more  common  situation  is  when  adverse 
developmental  effects  are  produced  only 
at  doses  that  cause  minimal  maternal 
toxicity;  in  these  cases,  the 
developmental  effects  are  still 
considered  to  represent  developmental 
toxicity  and  should  not  be  discounted  as 
being  secondary  to  maternal  toxicity.  At 
doses  causing  excessive  maternal 
toxicity  (that  is.  significantly  greater 
than  the  minimal  toxic  dose), 
information  on  developmental  effects 
may  be  difficult  to  interpret  and  of 
limited  value.  Current  information  is 
inadequate  to  assume  that 
developmental  effects  at  maternally 
toxic  doses  result  only  from  maternal 
toxicity;  rather,  when  the  LOAEL  is  the 
same  for  the  adult  and  developing 


organisms,  it  may  simply  indicate  that 
both  are  sensitive  to  that  dose  level. 
Moreover,  whether  developmental 
effects  are  secondary  to  maternal 
toxicity  or  not.  the  maternal  effects  may 
be  reversible  while  effects  on  the 
offspring  may  be  permanent.  These  are 
important  considerations  for  agents  to 
which  humans  may  be  exposed  at 
minimally  toxic  levels  either  voluntarily 
or  involuntarily,  since  several  agents  are 
known  to  produce  adverse 
developmental  effects  at  minimally  toxic 
doses  in  adult  humans  (e.g.,  smoking, 
alcohol,  isotretinoin). 

Since  the  final  risk  assessment  not 
only  takes  into  account  the  potential 
hazard  of  an  agent,  but  also  the  nature 
of  the  dose-response  relationship,  it  is 
important  that  the  relationship  of 
maternal  and  developmental  toxicity  be 
evaluated  and  described.  Then, 
information  from  the  exposure 
assessment  is  used  to  determine  the 
likelihood  of  exposure  to  levels  near  the 
maternally  toxic  dose  for  each  agent 
and  the  risk  for  developmental  toxicity 
in  humans. 

Although  the  evaluation  of 
developmental  toxicity  is  the  primary 
objective  of  standard  studies  within  this 
area,  maternal  effects  seen  within  the 
context  of  developmental  toxicity 
studies  should  be  evaluated  as  part  of 
the  overall  toxicity  profile  for  a  given 
chemical.  Maternal  toxicity  may  be  seen 
in  the  absence  of  or  at  dose  levels  lower 
than  those  producing  developmental 
toxicity.  If  the  maternal  effect  level  is 
lower  than  that  in  other  evaluations  of 
adult  toxicity,  this  implies  that  the 
pregnant  female  is  likely  to  be  more 
sensitive  than  the  nonpregnant  female. 
Data  from  reproductive  and 
developmental  toxicity  studies  on  the 
pregnant  female  should  be  used  in  the 
overall  assessment  of  risk. 

Approaches  for  ranking  agents 
according  to  their  relative  maternal  and 
developmental  toxicity  have  been 
proposed;  Schardein  (1983)  has 
reviewed  several  of  these.  Several 
approaches  involve  the  calculation  of 
ratios  relating  an  adult  toxic  dose  to  a 
developmentally  toxic  dose  (Johnson. 
1981;  Fabro  et  al.,  1982;  Johnson  and 
Gabel,  1983:  Brown  and  Freeman,  1984). 
Such  ratios  may  describe  in  a 
quaUtative  and  roughly  quantitative 
fashion  the  relationship  of  maternal 
(adult)  and  developmental  toxicity. 
However,  at  the  U.S.  EPA-sponsored 
"Workshop  on  the  Evaluation  of 
Maternal  and  Developmental  Toxicity" 
(Kimmel  et  al.,  1987),  there  was  no 
agreement  as  to  the  validity  or  utility  of 
these  approaches  in  other  aspects  of  the 
risk  assessment  process.  This  is  due  in 


part  to  uncertainty  about  factors  that 
can  affect  the  ratios.  For  example,  the 
number  and  spacing  of  dose  levels, 
differences  in  study  design  (e.g..  route 
and/or  timing  of  exposure),  the  relative 
thoroughness  in  the  assessment  of 
maternal  and  developmental  end  points 
examined,  species  differences  in 
response,  and  differences  in  the  slope  of 
the  dose-response  curves  for  maternal 
and  developmental  toxicity,  can  all 
influence  the  maternal  and 
developmental  effects  observed  and  the 
resulting  ratios  (Kimmel  et  al.,  1987;  U.S. 
EPA,  1985b).  Also,  maternal  and 
developmental  end  points  used  in  the 
ratios  need  to  be  better  defined  to 
permit  cross-species  comparison.  Until 
such  information  is  available,  the 
applicability  of  these  approaches  in  risk 
assessment  is  not  justified, 
e.  Short-Term  Testing  in 
Developmental  Toxicity.  The  need  for 
short-term  tests  for  developmental 
toxicity  has  arisen  from  the  need  to 
establish  testing  priorities  for  the  large 
number  of  agents  in  or  entering  the 
environment,  the  interest  in  reducing  the 
number  of  animals  used  for  routine 
testing,  and  the  expense  of  testing. 
These  approaches  may  be  useful  in 
making  preliminary  evaluations  of 
potential  developmental  toxicity,  for 
evaluating  structure  activity 
relationships,  and  for  assigning 
priorities  for  further,  more  extensive 
testing.  Furthermore,  as  the  risk 
assessment  process  begins  to 
incorporate  more  pharmacokinetic  and 
mechanistic  data,  short-term  tests 
should  be  particularly  useful.  Kimmel 
(1990)  has  recently  discussed  the 
potential  application  of  in  vitro  systems 
in  risk  assessment  in  a  context  that  is 
broader  than  chemical  screening. 
However,  the  Agency  currently 
considers  a  short-term  test  as 
"insufficient"  by  itself  to  carry  out'  a  risk 
assessment  (see  Section  III.C). 
Although  short-term  tests  for 
developmental  toxicity  are  not  routinely 
required,  such  data  are  encountered  in 
the  review  of  chemicals.  Two 
approaches  are  considered  here  in  terms 
of  their  contribution  to  the  overall 
testing  process:  (1)  An  in  vivo 
mammalian  screen,  and  (2)  in  vitro  test 
systems. 

(1)  In  vivo  mammalian  developmental 
toxicity  tests.  The  most  widely  studied 
in  vivo  short-term  approach  is  that 
developed  by  Chemoff  and  Kavlock 
(1982).  This  approach  is  based  on  the 
hypothesis  that  a  prenatal  injury,  which 
results  in  altered  development,  will  be 
manifested  postnatally  as  reduced 
viabihty  and/or  impaired  growth.  When 
originally  proposed,  the  test  substance 
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was  administered  to  mice  over  the 
period  of  major  organogenesis  at  a 
single  dose  level  that  would  elicit  some 
degree  of  maternal  toxicity.  At  the 
NIOSH  "Workshop  on  the  Evaluation  of 
the  Chemoff/Kavlock  Test  for 
Developmental  Toxicity"  (Hardin,  1987). 
use  of  a  second  lower  dose  level  was 
encouraged  to  potentially  reduce  the 
chances  of  false  positive  results,  and  the 
recording  of  implantation  sites  was 
recommended  to  provide  a  more  precise 
estimate  of  pcstimplantation  loss 
(Kavlock  et  al.,  1987c].  In  this  approach, 
the  pups  are  counted  and  weighed 
shortly  after  birth,  and  again  after  3-4 
days.  End  points  that  are  considered  in 
the  evaluation  include:  general  maternal 
toxicity  (including  survival  and  weight 
gain],  litter  size,  pup  viability  and 
weight,  and  gross  malformations  in  the 
offspring.  Several  schemes  have  been 
proposed  for  ranking  the  results  as  a 
means  of  prioritizing  agents  for  further 
testing  (Chemol^  and  Kavlock,  1982; 
Brown.  1984;  Schuler  et  al..  1984]. 

The  mouse  was  chosen  originally  for 
this  test  because  of  its  low  cost,  but  the 
procedure  has  been  applied  to  the  rat  as 
well  (Wickramaratne,  1987].  The  test 
can  predict  the  potential  for 
developmental  toxicity  of  an  agent  in 
the  species  used  while  extrapolation  of 
risk  to  other  species,  including  humans, 
has  the  same  limitations  as  for  other 
testing  protocols.  The  EPA  Office  of 
Toxic  Substances  has  developed  testing 
guidelines  for  this  procedure  (U.S.  EPA. 
1985c).  and  the  Office  of  Pesticide 
Programs  has  applied  similar  protocols 
on  a  case-by-case  basis  (U.S.  EPA, 
1985b).  The  National  Toxicology 
Program  also  has  developed  a  protocol 
that  incorporates  aspects  of  a  range- 
finding  study,  with  the  intent  of 
providing  information  on  appropriate 
exposure  levels  should  a  standard 
developmental  toxicity  study  be 
required  (Morrissey  et  al..  1989). 
Although  testing  guidelines  are 
available,  such  procedures  are  required 
on  a  case-by-case  basis.  Application  of 
this  procedure  in  the  risk  assessment 
process  within  the  Office  of  Toxic 
Substances  has  been  described  (Francis 
and  Farland.  1987).  and  the  experiences 
of  a  number  of  laboratories  are  detailed 
in  the  proceedings  of  a  NIOSH- 
sponsored  workshop  (Hardin.  1987). 

Recently,  the  OECD  developed  a 
screening  protocol  to  be  used  for 
prioritizing  existing  chemicals  for  further 
testing  (draft  as  of  March  22. 1990).  This 
protocol  is  similar  to  the  design  of  the 
Chemoff-Kavlock  Test  except  that  it 
involves  exposure  of  male  and  female 
rats  2  weeks  prior  to  mating,  throughout 
mating  and  gestation,  and  postnatally  to 


day  4.  Male  animals  are  exposed 
following  mating  for  a  period 
corresponding  to  that  of  the  females. 
Adult  animals  are  evaluated  for  general 
toxicity  and  effects  on  reproductive 
organs.  Pups  are  counted,  weighed  and 
examined  for  any  gross  physical  or 
behavioral  abnormalities  at  birth  and  on 
postnatal  day  4.  This  protocol  permits 
evaluation  of  reproductive  and 
developmental  toxicity  following 
repeated  dosing  with  an  agent,  provides 
an  indication  for  the  need  to  conduct 
additional  studies,  and  provides 
guidance  in  the  design  of  further  studies. 
Currently,  this  study  design  is 
insu^icient  by  itself  to  make  an  estimate 
of  human  risk  without  further  studies  to 
confirm  and  extend  the  observations. 

(2)  In  vitro  developmental  toxicity 
screens.  Test  systems  that  fall  under  the 
general  heading  of  "in  vitro" 
developmental  toxicity  screens  include 
any  system  that  employs  a  test  subject 
other  than  the  intact  pregnant  mammal. 
Examples  of  such  systems  include: 
isolated  whole  mammalian  embryos  in 
culture,  tissue/organ  culture,  cell 
culture,  and  developing  nonmammalian 
organisms.  These  systems  have  long 
been  used  to  assess  events  associated 
with  normal  and  abnormal  development, 
but  more  recently  they  have  been 
considered  for  their  potential  as  screens 
in  testing  (Wilson.  1978;  Kimmel  et  al.. 
1982b:  Brown  and  Fabro,  1982).  Many  of 
these  systems  are  now  being  evaluated 
for  their  ability  to  predict  the 
developmental  toxicity  of  various  agents 
in  intact  mammalian  systems.  This 
validation  process  requires  certain 
considerations  in  study  design,  including 
defined  end  points  for  toxicity  and  an 
understanding  of  the  system's  ability  to 
handle  various  test  agents  (Kimmel  et 
al.,  1982a;  Kimmel,  1985;  FDA,  1987; 
Brown,  1987). 

While  in  vitro  test  systems  can 
provide  significant  information,  they  are 
considered  insufficient,  by  themselves, 
for  carrying  out  a  risk  assessment  (see 
section  lU.C).  In  part,  this  is  due  to 
limitations  in  the  application  of  the  data 
to  the  whole  animal  situation.  But  it  is 
also  due  to  the  lack  of  assays  that  have 
been  fully  validated,  as  has  been  noted 
in  several  reviews  of  available  in  vitro 
systems  (FDA.  1987;  Brown,  1987; 
Faustman,  1988]  and  at  a  recent 
workshop  on  in  vitro  teratology 
(Morrissey  et  al.,  1991). 

f.  Statistical  Considerations.  In  the 
assessment  of  developmental  toxicity 
data,  statistical  considerations  require 
special  attention.  Since  the  litter  is 
generally  considered  the  experimental 
unit  in  most  developmental  toxicity 
studies,  and  fetuses  or  pups  within 


litters  do  not  respond  independently,  the 
statistical  analyses  are  generally 
desigfed  to  analyze  the  relevant  data 
based  on  incidence  per  litter  or  on  the 
number  of  Utters  with  a  particular  end 
point.  The  analytical  procedures  used 
and  the  results,  as  well  as  an  indication 
of  the  variance  in  each  end  point,  should 
be  evaluated  carefully  when  reviewing 
data  for  risk  assessment  purposes. 
Analysis  of  variance  (ANOVA) 
techniques,  with  litter  nested  within 
dose  in  the  model,  take  the  litter 
variable  into  account  while  allowing  use 
of  individual  offspring  data  and  an 
evaluation  of  both  within  and  between 
litter  variance  as  well  as  dose  effects. 
Nonparametric  and  categorical 
procedures  have  also  been  widely  used 
for  binomial  or  incidence  data.  In 
addition,  tests  for  dose-response  trends 
can  be  applied.  Although  a  single 
statistical  approach  has  not  been  agreed 
upon,  a  number  of  factors  important  in 
the  analysis  of  developmental  toxicity 
data  have  been  discussed  (Haseman 
and  Kupper,  1979;  Kimmel  et  al.,  1986). 

Studies  that  employ  a  replicate 
experimental  design  (e.g.,  two  or  three 
replicates  with  10  litters  per  dose  per 
replicate  rather  than  a  single  experiment 
with  20  to  30  litters  per  dose  group) 
allow  broader  interpretation  of  study 
results  since  the  variability  between 
replicates  can  be  accounted  for  using 
ANOVA  techniques.  Replication  of 
effects  due  to  a  given  agent  within  a 
study,  as  well  as  among  studies  or 
laboratories,  provides  added  strength  in 
the  use  of  data  for  the  estimation  of  risk. 

An  important  factor  to  consider  in 
evaluating  data  isi  (he  power  of  a  study 
(i.e.,  the  probaBifity  that  a  study  will 
demonstrate  a  true  effect),  which  is 
limited  by  the  sample  size  used  in  the 
study,  the  background  incidence  of  the 
end  point  observed,  the  variability  in  the 
incidence  of  the  end  point,  and  the 
analysis  method.  As  an  example.  Nelson 
and  Holson  (1978)  have  shown  that  the 
number  of  litters  needed  to  detect  a  5% 
or  10%  change  was  dramatically  lower 
for  fetal  weight  (a  continuous  variable 
writh  low  variability)  than  for 
resorptions  (a  binomial  response  with 
high  variability).  With  the  current 
recommendation  in  testing  protocols 
being  20  rodents  per  dose  group  (U.S. 
EPA.  1982b.  1985a),  the  minimum  change 
detectable  is  an  increased  incidence  of 
malformations  5  to  12  times  above 
control  levels,  an  increase  3  to  6  times 
the  in  utero  death  rate,  and  a  decrease 
0.15  to  0.25  times  the  fetal  weight.  Thus, 
even  within  the  same  study,  the  ability 
to  detect  a  change  in  fetal  weight  is 
much  greater  than  for  the  other  end 
points  measured.  Consequently,  for 
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statistical  reasons  only,  changes  in  fetal 
weight  are  often  observed  at  doses 
below  those  producing  other  signs  of 
developmental  toxicity.  Any  risk 
assessment  should  present  the  detection 
sensitivity  for  the  study  design  used  and 
for  the  end  point(s)  evaluated. 

Although  statistical  analyses  are 
important  in  determining  the  effects  of  a 
particular  agent,  the  biological 
significance  of  data  is  most  relevant.  It 
is  important  to  be  aware  that  with  the 
number  of  end  points  that  can  be 
observed  in  standard  protocols  for 
developmental  toxicity  studies,  a  few 
statistically  significant  differences  may 
occur  by  chance.  On  the  other  hand, 
apparent  trends  with  dose  may  be 
biologically  relevant  even  though  pair- 
wise  comparisons  do  not  indicate  a 
statistically  significant  effect.  This  may 
be  true  especially  for  the  incidence  of 
malformations  or  in  utero  death  because 
of  the  low  power  of  standard  study 
designs  in  which  a  relatively  large 
difference  is  required  to  be  statistically 
significant.  It  should  be  apparent  from 
this  discussion  that  a  great  deal  of 
scientific  judgment,  based  on  experience 
with  developmental  toxicity  data  and 
with  principles  of  experimental  design 
and  statistical  analysis,  may  be  required 
to  adequately  evaluate  such  data. 

2.  Human  Studies 

In  principle,  human  data  are  preferred 
for  risk  assessment.  However,  the 
complexities  of  obtaining  sufficient 
human  data  are  such  that  these  data  are 
not  available  for  many  potential 
toxicants.  The  following  describes  the 
methods  of  generation  of  human  data, 
their  evaluation,  and  the  weight  they 
should  be  given  in  risk  assessments. 

The  category  of  "human  studies" 
includes  both  epidemiologic  studies  and 
other  reports  of  individual  cases  or 
clusters  of  events.  Greatest  weight 
should  be  given  to  carefully  designed 
epidemiologic  studies  with  more  precise 
measures  of  exposure,  since  they  can 
best  evaluate  exposure-response 
relationships  (see  Section  IV).  , 

Epidemiologic  studies  in  which  exposure 
is  presumed  based  on  occupational  title 
or  residence  (e.g..  some  case-referent 
and  all  ecologic  studies)  may  contribute 
data  to  qualitative  risk  assessments,  but 
are  of  limited  use  for  quantitative  risk 
assessments  because  of  the  generally 
broad  categorical  groupings.  Reports  of 
individual  cases  or  clusters  of  events 
may  generate  hypotheses  of  exposure- 
outcome  associations,  but  require 
further  confirmation  with  well-designed 
epidemiologic  or  laboratory  studies. 
These  reports  of  cases  or  clusters  may 
give  added  support  to  associations 
suggested  by  other  human  or  animal 


data,  but  cannot  stand  by  themselves  in 
risk  assessments.  Risk  assessors  should 
seek  the  assistance  of  professionals 
trained  in  epidemiology  when 
conducting  a  detailed  analysis. 

a.  Epidemiologic  Studies.  Good 
epidemiologic  studies  provide  the  most 
relevant  information  for  assessing 
human  risk.  As  there  are  many  different 
designs  for  epidemiologic  studies, 
simple  rules  for  their  evaluation  do  not 
exist. 

(1)  General  design  considerations.  The 
factors  that  enhance  a  study  and  thus 
increase  its  usefulness  for  risk 
assessment  have  been  noted  in  a 
number  cf  publications  (Selevan,  1980; 
Bloom.  1981;  U.S.  EPA,  1981;  Wilcox, 
1983;  Sever  and  Hessol,  1984;  Axelson, 
1985;  Tilley  et  al.,  1985;  Kimmel  et  al., 
1986).  Some  of  the  more  prominent 
factors  are  as  follows: 

(a)  The  power  of  the  study:  The 
power,  or  ability  of  a  study  to  detect  a 
true  effect,  is  dependent  on  the  size  of 
the  study  group,  the  frequency  of  the 
outcome  in  the  general  population,  and 
the  level  of  excess  risk  to  be  identified. 
In  a  cohort  study,  common  outcomes, 
such  as  recognized  fetal  loss,  require 
hundreds  of  pregnancies  in  order  to 
have  a  high  probability  of  detecting  a 
modest  increase  in  risk  (e.g.,  133  in  both 
exposed  and  unexposed  groups  to  detect 
a  doubling  of  background;  alpha  =  0.05. 
power  =  80%),  while  less  common 
outcomes,  such  as  the  total  of  all 
malformations  recognized  at  birth, 
require  thousands  of  pregnancies  to 
have  the  same  probability  (e.g.,  more 
than  1,200  in  both  exposed  and 
unexposed  groups)  (Bloom.  1981; 
Selevan.  1981;  Sever  and  Hessol,  1984; 
Selevan,  1985;  Stein  et  al.,  1985;  Kimmel 
et  al.,  1986).  In  case-referent  studies, 
study  sizes  are  dependent  on  the 
frequency  of  exposure  within  the  source 
population.  The  confidence  one  has  in 
the  results  of  a  study  without  positive 
findings  is  related  to  the  power  of  the 
study  to  detect  meaningful  differences  in 
the  end  points  studied. 

Power  may  be  enhanced  by  combining 
populations  from  several  studies  using  a 
metaanalysis  (Greenland,  1987).  The 
combined  analysis  would  increase 
confidence  in  the  absence  of  risk  for 
agents  with  negative  findings.  However, 
care  must  be  exercised  in  the 
combination  of  potentially  dissimilar 
study  groups. 

A  posteriori  determination  of  power 
of  the  actual  study  may  be  useful  in 
evaluating  contradictory  studies  in  risk 
assessment.  Absence  of  positive 
findings  in  a  study  of  low  power  would 
be  given  less  weight  than  either  a 
positive  study  or  a  null  study  (one  with 


no  significant  differences)  with  high 
power.  Positive  findings  from  very  small 
studies  are  open  to  question  due  to  the 
instability  of  the  risk  estimates  and  the 
potential  for  highly  selected  study 
groups. 

(b)  Potential  bias  in  data  collection: 
Sources  of  bias  may  include  selection 
bias  and  information  bias  (Rothman. 
1986).  Selection  bias  may  occur  when  an 
individual's  willingness  to  participate 
varies  with  certain  characteristics 
relating  to  the  exposure  status  or  health 
status  of  that  individual.  In  addition, 
selection  bias  may  operate  in  the 
identification  of  subjects  for  study.  For 
example,  in  studies  of  embrvonic  loss, 
use  of  hospital  records  to  identify 
embryonic  or  early  fetal  loss  will 
underascertain  events,  because  women 
are  not  always  hospitalized  for  these 
outcomes.  More  weight  might  be  given 
in  a  risk  assessment  to  a  study  in  which 
a  more  complete  list  of  pregnancies  is 
obtained  by,  for  example,  collecting 
biological  data  (e.g..  human  chorionic 
gonadotropin  (hCG)  measurements]  on 
pregnancy  status  from  study  members. 
These  studies  may  also  be  affected  by 
bias.  The  representativeness  of  these 
data  may  be  affected  by  selection 
factors  related  to  the  willingness  of 
different  groups  of  women  to  continue 
participation  over  the  total  length  of  the 
study.  Interview  data  result  in  more 
complete  ascertainment;  however,  this 
strategy  carries  with  it  the  potential  for 
recall  bias,  discussed  in  further  detail 
below.  A  second  example  of  different 
levels  of  ascertainment  of  events  is  the 
use  of  hospital  records  to  study 
congenital  malformations.  Hospital 
records  contain  more  complete  data  on 
malformations  than  do  birth  certificates 
(Mackeprang  et  al..  1972).  Consequently, 
iiirth  defects  registries  that  are  based  on 
searches  of  hospital  records  are  more 
complete  than  those  based  on  vital 
records  (Selevan,  1986).  Thus,  a  study 
using  hospital  records  to  identify 
congenital  malformations  would  be 
given  more  emphasis  in  a  risk 
assessment  than  one  using  birth 
certificates. 

Studies  of  working  women  present  the 
potential  for  additional  bias  since  some 
factors  that  influence  employment  status 
may  also  be  associated  with 
reproductive  end  points.  For  example, 
due  to  child-care  responsibilities, 
women  may  terminate  employment,  as 
might  women  with  a  history  of 
reproductive  problems  who  wish  to  have 
children  and  are  concerned  about 
workplace  exposures  (Joffe,  1985). 

Information  bias  may  result  from 
misclassification  of  characteristics  of 
individuals  or  events  identified  for 
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study.  Recall  bias,  one  type  of 
information  bias,  may  occur  when 
respondents  with  specific  exposures  or 
outcomes  recall  information  differently 
than  those  without  the  exposures  or 
outcomes.  Interview  bias  may  result 
when  the  interviewer  knows  a  priori  the 
category  of  exposure  (for  cohort  studies) 
or  outcome  (for  case-referent  studies]  in 
which  the  respondent  belongs.  Use  of 
highly  structured  questionnaires  and/or 
"blinding"  of  the  interviewer  will  reduce 
the  likelihood  of  such  bias.  Studies  with 
lower  likelihood  of  the  above-listed  bias 
should  carry  more  weight  in  a  risk 
assessment. 

When  data  are  collected  by  interview 
or  questionnaire,  the  appropriate 
respondent  depends  on  the  type  of  data 
or  study.  For  example,  a  comparison  of 
husband-wife  interviews  on 
reproduction  found  the  wives'  responses 
to  questions  on  pregnancy-related 
events  to  be  considerably  more 
complete  and  valid  than  those  of  the 
husbands  (Selevan,  1980).  A  more  recent 
study  (Schnatter,  1990)  found  small, 
nonsignificant  improvements  in 
reporting  of  birth  weights  by  mothers 
compared  to  fathers,  and  that  males 
who  provide  early  fetal  loss  data  with 
the  aid  of  their  wives  give  better  data 
(borderline  significance).  Studies  based 
on  interview  data  from  the  appropriate 
respondent(3)  would  carry  more  weight 
than  those  from  proxy  respondents  (e.g., 
the  specific  individual  when  examining 
exposure  history  and  the  woman  or  both 
partners  when  examining  pregnancy 
history). 

Data  from  any  source  may  be  prone  to 
errors  or  bias.  All  types  of  bias  are 
difficult  to  assess;  however,  validation 
with  an  independent  data  source  (e.g., 
vital  or  hospital  records),  or  use  of 
biomarkers  of  exposure  or  outcome, 
where  possible,  may  indicate  the  degree 
of  bias  present  and  increase  confidence 
in  the  results  of  the  study.  Those  studies 
with  a  low  probability  of  biased  data 
should  carry  more  weight  (Axelson, 
1985:  Stein  and  Hatch,  1987). 

Differential  misclassification,  i.e., 
when  certain  subgroups  are  more  likely 
to  have  misclassified  data  than  others, 
may  either  raise  or  lower  the  risk 
estimate.  Nondifferential 
misclassification  will  bias  the  results 
toward  a  finding  of  "no  effect" 
(Rotbman,  1986). 

(c)  Collection  of  data  on  other  risk 
factors,  effect  modifiers,  and 
confounders:  Risk  factors  for 
reproductive  and  developmental  toxicity 
include  such  characteristics  as  age, 
smoking,  alcohol  consumption,  drug  use. 
and  past  reproductive  history. 
Additionally,  occupational  and 
environmental  exposures  are  potential 


risk  factors  for  reproductive  and 
developmental  effects.  Known  and 
potential  risk  factors  should  be 
examined  to  identify  those  that  may  be 
effect  modifiers  or  confounders.  An 
effect  modifier  is  a  factor  that  produces 
different  exposure-response 
relationships  at  different  levels  of  that 
factor.  For  example,  maternal  age  would 
be  an  effect  modifler  if  the  risk 
associated  with  a  given  exposure 
increased  with  the  mother's  age.  A 
confounder  is  a  variable  that  is  a  risk 
factor  for  the  disease  under  study  and  is 
associated  with  the  exposure  under 
study,  but  is  not  a  consequence  of  the 
exposure.  A  confounder  may  distort 
both  the  magnitude  and  direction  of  the 
measure  of  association  between  the 
exposure  of  interest  and  the  outcome. 
For  example,  socioeconomic  status 
might  be  a  confounder  in  a  study  of  the 
association  of  smoking  and  fertihty. 
since  socioeconomic  status  may  be 
associated  with  both. 

Studies  that  fail  to  account  for  effect 
modifiers  and  confounders  should  be 
given  less  weight  in  a  risk  assessment. 
Both  of  these  important  factors  need  to 
be  controlled  in  the  study  design  and/or 
analysis  to  improve  the  estimate  of  the 
effects  of  exposure  (Kleinbaum  et  al., 
1982).  A  more  in-depth  discussion  may 
be  found  elsewhere  (Epidemiology 
Workgroup,  1981;  Kleinbaum  et  al..  1982; 
Rothman,  1986).  The  statistical 
techniques  used  to  control  for  these 
factors  require  careful  consideration  in 
their  application  and  interpretation 
(Kleinbaum  et  al.  1982;  Rothman,  1986). 

(d)  Statistical  factors:  As  in  animal 
studies,  pregnancies  experienced  by  the 
same  woman  are  not  independent 
events  (Kissling,  1981;  Selevan,  1985). 
Women  who  have  had  embryo/fetal  loss 
are  reported  to  be  more  likely  to  have 
subsequent  losses  (Leridon,  1977).  In 
animal  studies,  the  litter  is  generally 
used  as  the  unit  of  measure  to  deal  with 
nonindependence  of  events.  In  studies  of 
humans,  pregnancies  are  sequential  with 
the  risk  factors  changing  for  different 
pregnancies,  making  analyses 
considering  nonindependence  of  events 
very  difficult  (Epidemiology  Workgroup, 
1981;  Kissling,  1981).  If  more  than  one 
pregnancy  per  woman  is  included,  as  is 
often  necessary  due  to  small  study 
groups,  the  use  of  nonindependent 
observations  overestimates  the  true  size 
of  the  groups  being  compared,  thus 
artificially  increasing  the  probability  of 
reaching  statistical  significance 
(StirateUi  et  al.,  1984).  Biased  estimates 
of  risk  might  also  result  if  family  size 
confounds  the  relationship  between 
exposure  and  outcome.  Some 
approaches  to  deal  with  these  issues 
have  been  suggested  (Kissling.  1981; 


StirateUi  et  al.,  1984;  Selevan,  1985).  At 
this  point  in  time,  a  generally  accepted 
solution  to  this  problem  has  not  been 
developed. 

(21  Sr;iection  of  outcomes  for  study.  As 
already  discussed,  a  number  of  end 
points  ^.^n  be  considered  in  the 
evaluation  of  adverse  developmental 
effects.  However,  some  of  the  outcomes 
are  not  easily  observed  in  humans,  such 
as  early  embryonic  loss  and 
reproductive  capacity  of  the  offspring. 
Currently,  the  most  feasible  end  points 
for  epidemiologic  studies  are 
reproductive  history  studies  of  some 
pregnancy  outcomes  (e.g.,  embryo/fetal 
loss,  birth  weight,  sex  ratio,  congenital 
malformations,  postnatal  function,  and 
neonatal  growth  and  survival)  and 
measures  of  fertility/infertility  which 
would  include  indirect  evaluations  of 
very  early  embryonic  loss.  Postnatal 
outcomes  for  examination  could  include 
physical  growth  and  development,  organ 
or  system  function  and  behavioral 
effects  of  exposure.  Factors  requiring 
control  in  the  design  or  analysis  (such  as 
effect  modifiers  and  confounders)  may 
vary  depending  on  the  specific  outcomes 
selected  for  study. 

The  developmental  outcomes 
available  for  epidemiologic  examination 
are  limited  by  a  number  of  factors, 
including  the  relative  magnitude  of  the 
exposure  since  differing  spectra  of 
outcomes  may  occur  at  different 
exposure  levels,  the  size  and 
demographic  characteristics  of  the 
population,  and  the  abihty  to  observe 
the  developmental  outcome  in  humans. 
Improved  methods  for  identifying  some 
outcomes  such  as  very  early  embryonic 
loss  using  new  hCG  assays  may  change 
the  spectrum  of  outcomes  available  for 
study  (Wilcox  et  al..  1985;  Sweeney  et 
al.,  1988). 

Demographic  characteristics  of  the 
population,  such  as  marital  status,  age 
distribution,  education,  socioeconomic 
status  (SES)  and  prior  reproductive 
history  are  associated  with  the 
probability  of  whether  couples  will 
attempt  to  have  children.  Differences  in 
the  use  of  birth  control  would  also  affect 
the  number  of  outcomes  available  for 
study.  In  addition,  women  with  live 
births  are  more  likely  to  terminate 
employment  than  are  those  with  other 
outcomes,  such  as  infertility  or  early 
embryonic  loss.  Thus,  retrospective 
studies  of  female  exposure  that  do  not 
include  terminated  women  workers  may 
be  of  limited  use  in  risk  assessment 
because  the  level  of  risk  for  these 
outcomes  is  likely  to  be  overestimated 
(Lemasters  and  Pinney,  1989). 

In  addition  to  the  above-mentioned 
factors,  developmental  end  points  may 
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Stiralclii  et  al.,  1984;  Selevan,  1985].  At 
this  point  in  time,  a  generally  accepted 
solution  to  this  problem  has  not  been 
developed. 

(2)  Sr^tection  of  outcomes  for  study.  As 
already  discussed,  a  number  of  end 
points  L,!n  be  considered  in  the 
evaluation  of  adverse  developmental 
effects.  However,  some  of  the  outcomes 
are  not  easily  observed  in  humans,  such 
as  early  embryonic  loss  and 
reproductive  capacity  of  the  offspring. 
Currently,  the  most  feasible  end  points 
for  epidemiologic  studies  are 
reproductive  history  studies  of  some 
pregnancy  outcomes  (e.g.,  embryo/fetal 
loss,  birth  weight,  sex  ratio,  congenital 
malformations,  postnatal  function,  and 
neonatal  growth  and  survival)  and 
measures  of  fertility/infertility  which 
would  include  indirect  evaluations  of 
very  early  embryonic  loss.  Postnatal 
outcomes  for  examination  could  include 
physical  growth  and  development,  organ 
or  system  function  and  behavioral 
effects  of  exposure.  Factors  requiring 
control  in  the  design  or  analysis  (such  as 
effect  modifiers  and  confounders]  may 
vary  depending  on  the  specific  outcomes 
selected  for  study. 

The  developmental  outcomes 
available  for  epidemiologic  examination 
are  limited  by  a  number  of  factors, 
including  the  relative  magnitude  of  the 
exposure  since  differing  spectra  of 
outcomes  may  occur  at  different 
exposure  levels,  the  size  and 
demographic  characteristics  of  the 
population,  and  the  abiUty  to  observe 
the  developmental  outcome  in  humans. 
Improved  methods  for  identifying  some 
outcomes  such  as  very  eariy  embryonic 
loss  using  new  hCG  assays  may  change 
the  spectrum  of  outcomes  available  for 
study  (Wilcox  et  al..  1985;  Sweeney  et 
al.,  1988). 

Demographic  characteristics  of  the 
population,  such  as  marital  status,  age 
distribution,  education,  socioeconomic 
status  (SES)  and  prior  reproductive 
history  are  associated  with  the 
probability  of  whether  couples  will 
attempt  to  have  children.  Differences  in 
the  use  of  birth  control  would  also  affect 
the  number  of  outcomes  available  for 
study.  In  addition,  women  with  live 
births  are  more  likely  to  terminate 
employment  than  are  those  with  other 
outcomes,  such  as  infertility  or  early 
embryonic  loss.  Thus,  retrospective 
studies  of  female  exposure  that  do  not 
include  terminated  women  workers  may 
be  of  limited  use  in  risk  assessment 
because  the  level  of  risk  for  these 
outcomes  is  likely  to  be  overestimated 
(Lemasters  and  Pinney,  1989). 

In  addition  to  the  above-mentioned 
factors,  developmental  end  points  may 


be  envisioned  as  effects  recognized  at 
various  points  in  a  continuum,  starting 
at  conception  through  death  of  the 
offspring.  Thus,  a  malformed  stillbirth 
would  not  be  included  in  a  study  of 
defects  observed  at  live  birth,  even 
though  the  etiology  could  be  identical 
(Stein  et  al..  1975;  Bloom.  1981).  A  shift 
in  the  patterns  of  outcomes  could  result 
from  differences  in  timing  or  in  level  of 
exposure  (Selevan  and  LeMasters.  1987). 

(3)  Reproductive  history  studies,  (a) 
Measures  of  fertility:  Normally,  studies 
of  sub-  or  infertility  would  not  be 
included  in  an  evaluation  of 
developmental  effects.  However,  in 
humans  it  is  difficult  to  identify  very 
early  embryonic  loss,  and  distinguish  it 
from  sub-  or  infertility.  Thus,  studies 
that  examine  sub-  or  infertility  indirectly 
examine  loss  very  early  in  the 
gestational  period.  Infertility  or 
subfertility  may  be  thought  of  as  a 
nonevent:  A  couple  is  unable  to  have 
children  within  a  specific  time  frame. 
Therefore,  the  epidemiologic 
measurement  of  reduced  fertility  is 
typically  indirect,  and  is  accomplished 
by  comparing  birth  rates  or  time 
intervals  between  births  or  pregnancies. 
In  these  evaluations,  the  couple's  joint 
ability  to  procreate  is  estimated.  One 
method,  the  Standardized  Birth  Ratio 
(SBR;  also  referred  to  as  the 
Standardized  Fertility  Ratio),  compares 
the  number  of  births  observed  to  those 
expected  based  on  the  person-years  of 
observation  stratified  by  factors  such  as 
time  period,  age,  race,  marital  status, 
parity,  contraceptive  use,  etc.  (Wong  et 
al.,  1979;  Levine  et  al.,  1980, 1981;  Levine, 
1983;  Starr  et  al.,  1986).  The  SBR  is 
analogous  to  the  Standardized  Mortality 
Ratio  (SMR),  a  measure  frequently  used 
in  studies  of  occupational  cohorts,  and 
has  similar  limitations  in  interpretation 
(Gaffey.  1976;  McMichael.  1976;  Tsai  and 
Wen,  1986). 

Analysis  of  the  time  period  between 
recognized  pregnancies  or  live  births 
has  been  suggested  as  another  indirect 
measure  of  fertility  (Dobbins  et  al.,  1978; 
Baird  et  al.,  1986;  Weinberg  and  Gladen, 
1986).  Because  the  time  interval  between 
births  increases  with  increasing  parity 
(Leridon,  1977),  comparisons  within 
birth  order  (parity)  are  more 
appropriate.  A  statistical  method  (Cox 
regression)  can  stratify  by  birth  or 
pregnancy  order  to  help  control  for 
nonindependence  of  these  events  in  the 
same  woman. 

FertiUty  may  also  be  affected  by 
alterations  in  sexual  behavior.  However, 
limited  data  are  available  linking  toxic 
exposures  to  these  alterations  in 
humans.  Moreover,  such  data  are  not 
easily  obtained  in  epidemiology  studies. 


More  information  on  this  subject  is 
available  in  the  proposed  male  and 
female  reproductive  risk  assessment 
guidelines  (U.S.  EPA,  1988b,  1988c). 

(b)  Pregnancy  outcomes:  Pregnancy 
outcomes  examined  in  human  studies  of 
parental  exposures  may  include 
embryo/fetal  loss,  congenital 
malformations,  birth  weight,  sex  ratio  at 
birth,  and  postnatal  effects  (e.g., 
physical  growth  and  development,  organ 
or  system  function,  and  behavioral 
effects  of  exposure).  Postnatal  effects 
ere  discussed  in  more  detail  in  the  next 
section.  As  mentioned  previously, 
epidemiologic  studies  that  focus  on  only 
one  type  of  pregnancy  outcome  may 
miss  a  true  effect  of  exposure  due  to  the 
continuum  of  outcomes.  Examination  of 
individual  outcomes  could  mask  a  true 
effect  due  to  reduced  power  resulting 
from  fewer  events  for  study.  Studies  that 
examine  multiple  end  points  could  yield 
more  information,  but  the  results  may  be 
difficult  to  interpret. 

Evidence  of  a  dose-response 
relationship  is  usually  an  important 
criterion  in  the  assessment  of  a  toxic 
exposure.  However,  traditional  dose- 
response  relationships  may  not  always 
be  observed  for  some  end  points.  For 
example,  with  increasing  dose,  a 
pregnancy  might  end  in  a  fetal  loss 
rather  than  a  live  birth  with 
malformations.  A  shift  in  the  patterns  of 
outcomes  could  result  from  differences 
either  in  level  of  exposure  or  in  timing 
(Wilson,  1973;  Selevan  and  Lemasters. 
1987)  (for  a  more  detailed  description, 
see  Section  lII.A.2.a.5).  Therefore,  a  risk 
assessment  should,  when  possible, 
attempt  to  look  at  the  interrelationship 
of  different  reproductive  end  points  and 
patterns  of  exposure. 

(c)  Postnatal  developmental  effects: 
These  effects  may  include  changes  in 
growth,  behavior,  organ  or  system 
function,  or  cancer.  Studies  of 
neurological  and  reproductive  function 
are  discussed  here  as  examples. 
Postnatal  behavioral  and  functional 
effects  in  humans  have  been  examined 
for  a  small  number  of  environmental 
and  occupational  agents  (e.g.,  lead, 
PCBs,  methyl  mercury,  alcohol).  For 
some  agents  (e.g.,  lead  and  PCBs),  subtle 
changes  have  been  observed  in  groups 
of  children  at  lower  exposures  than  for 
other  developmental  effects  (e.g., 
Bellinger  et  al.,  1987;  Needleman,  1988; 
Davis  et  al.,  1990;  Tilson  et  al.,  1990). 
This  may  not  be  true  for  all  toxic  agents. 
These  subtle  differences  would  be 
difficult  to  identify  in  individuals,  but 
could  result  in  an  overall  shifting  of 
mean  values  when  comparing  groups  of 
exposed  and  unexposed  children.  Some 
postnatal  studies  have  examined  infants 


or  young  children  using  standard 
developmental  scales  (e.g.,  Brazelton 
Neonatal  Behavioral  Assesstnent  Scale. 
Bayley  Scales  of  Infant  Development, 
Stanford  Binet  IV,  and  Wechsler  Scales) 
and  some  biologic  measure  of  exposure 
(e.g..  blood  lead  levels).  These  tests  are 
designed  to  examine  certain  end  points 
and  have  been  developed  to  cover 
certain  age  ranges.  Certain  tests 
examine  specific  aspects  of 
development.  For  example,  the  Bayley 
Scales  look  at  motor  and  language 
development,  but  do  not  examine 
sensory  function.  Batteries  of  tests  are 
important  for  a  proper  evaluation  due  to 
the  possibiUty  of  interrelated  effects, 
e.g..  hearing  deficits  and  language 
development.  Thus,  batteries  of  tests 
will  give  a  clearer  indication  of  direct 
effects  of  exposure  resulting  in  postnatal 
developmental  deficits. 

Factors  that  may  influence  the 
examination  of  these  effects  include 
parental  education,  SES,  obstetrical 
history,  and  health  characteristics 
independent  of  exposure  that  may  affect 
functional  measurement  (e.g.,  injuries 
and  infections).  Many  social  and 
lifestyle  factors  may  also  affect  scoring 
on  these  scales  (e.g..  neonatal-maternal 
interactions,  SES,  home  environment). 

Studies  of  premature  infants  carry 
special  problems.  For  proper 
comparisons,  tests  keyed  to  age  in  very 
young  children  (less  than  2.5  years  of 
age)  need  to  "correct"  the  age  for 
premature  infants  to  the  age  they  would 
have  been  had  they  been  bom  at  term. 
In  addition,  premature  infants  or  those 
with  low  birth  weight  for  their 
gestational  age  may  have  problems 
resulting  from  the  birth  process  not 
directly  related  to  exposure  (e.g.. 
intraventricular  hemorrhage  in  the  brain 
which  can  then  cause  developmental 
problems).  Thus,  the  developmental 
effects  resulting  from  exposure  may  | 
have  their  own  sequelae. 

Other  studies  may  examine  effects 
occurring  at  a  later  age  (e.g.,  in  utero 
exposure  and  cancer  in  young  women). 
This  long  time  interval  typically  carries 
with  it  the  need  for  retrospective 
studies,  with  the  inherent  limitations  in 
accurate  determination  of  exposure, 
effect  modifiers,  and  confounders.  Risk 
assessment  methods  for  cancer  are 
described  in  the  "Guidelines  for 
Carcinogen  Risk  Assessment"  (U.S.  | 
EPA.  1986b). 

Reproductive  effects  may  result  from 
developmental  exposures.  For  example, 
environmental  exposures  may  result  in 
oocyte  toxicity,  in  which  a  loss  of 
primordial  oocytes  irreversibly  affects  a 
woman's  fertility.  The  exposures  of 
importance  may  occur  during  both  the 
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prenatal  period  and  after  birth.  Oocyte 
depletion  is  difTicult  to  examine  directly 
in  women  due  to  the  invasiveness  of  the 
tests  required;  however,  it  can  be 
studied  indirectly  through  evaluation  of 
the  age  at  reproductive  senescence 
(menopause)  (Everson  et  al..  1986).  Risk 
assessment  methods  for  female 
reproductive  effects  are  described  in  the 
"Proposed  Guidelines  for  Assessing 
Female  Reproductive  Risk"  (U.S.  EPA. 
1988c). 

Developmental  exposures  to  males 
could  affect  their  reproductive  function 
(e.g.,  deplete  stem  or  Sertoli  cells 
potentially  affecting  sperm  production) 
(Zenick  and  Clegg.  1989).  If  stem  cell 
death  occurs  with  exposure  at  any  age, 
recovery  is  possible  as  long  as  some 
stem  cells  survive.  The  same  is  true  for 
Sertoli  cells,  except  that  they  cease 
multiplication  before  puberty.  Thus,  cell 
replication  cannot  compensate  for 
Sertoli  cell  death  after  puberty.  Human 
studies  of  stem  and  Sertoli  cells  would 
be  difficult  due  to  the  invasiveness  of 
the  measure.  Less  direct  measures,  e.g., 
sperm  count,  morphology,  and  motility, 
could  be  evaluated  but  this  would  not 
indicate  what  cells  or  stage  of 
spermatogenesis  had  been  affected.  Risk 
assessment  methods  for  male 
reproductive  effects  are  described  in  the 
"Proposed  Guidelines  for  Assessing 
Male  Reproductive  Risk"  (U.S.  EPA, 
198eb). 

In  addition  to  the  above  effects, 
genetic  damage  to  germ  cells  may  result 
from  developmental  exposures. 
Outcomes  resulting  from  germ-cell 
mutations  could  include  reduced 
probability  of  conception  as  well  as 
increased  probability  of  embryo/fetal 
loss  and  other  developmental  effects. 
These  end  points  could  be  studied  using 
the  approaches  described  above. 
However,  a  human  germ-cell  mutagen 
has  not  yet  been  demonstrated  (U.S. 
EPA,  1986c).  Based  on  animal  studies, 
critical  exposures  are  to  germ  cells  or 
early  zygotes.  Germcell  mutagenicity 
could  also  be  expressed  as  genetic 
diseases  in  future  generations. 
Unfortunately,  these  studies  would  be 
very  difficult  to  conduct  in  human 
populations  due  to  the  long  time  lag 
between  exposure  and  outcome.  For 
more  information,  refer  to  the 
"Guidelines  for  Mutagenicity  Risk 
Assessment"  (U.S.  EPA  1986c). 

(4)  Community  studies/surveillance 
programs.  Epidemiologic  studies  may 
also  be  based  on  broad  populations 
such  as  a  community,  a  nationwide 
probability  sample,  or  surveillance 
programs  (such  as  birth  defects 
registries).  Other  studies  have  examined 
environmental  exposures,  such  as  toxic 


agents  in  the  water  system,  and  adverse 
pregnancy  outcome  (Swan  et  al..  1989; 
Deane  et  al..  1989).  Unfortunately,  in 
these  studies  maternally-mediated 
effects  may  be  difficult  to  distinguish 
from  paternally-mediated  effects.  In 
addition,  the  presumably  lower 
exposure  levels  (compared  to  industrial 
settings)  may  require  very  large  groups 
for  study.  A  number  of  case-referent 
studies  have  examined  the  relationship 
between  broad  classes  of  parental 
occupation  in  certain  communities  or 
countries,  and  embryo/fetal  loss 
(Silverman  et  al.,  1985).  birth  defects 
(Hemminki  et  al.,  1980;  Kwa  and  Fine, 
1980;  Papier,  1985),  and  childhood 
cancer  (Kwa  and  Fine,  1980;  Zack  et  al. 
1^80;  Hemminki  et  al..  1981;  Peters  et  al., 
1981).  In  these  reports,  jobs  are  typically 
classified  into  broad  categories  based 
on  the  probability  of  exposure  to  certain 
classes  or  levels  of  exposure  (e.g..  Kwa 
and  Fine.  1980).  Such  studies  are  most 
helpful  in  the  identification  of  topics  for 
additional  study.  However,  because  of 
the  broad  groupings  of  types  or  levels  of 
exposure,  such  studies  are  not  typically 
useful  for  risk  assessment  of  a  particular 
agent. 

Surveillance  programs  may  also  exist 
in  occupational  settings.  In  this  case, 
reproductive  histories  and/or  clinical 
evaluations  could  be  followed  to 
monitor  for  reproductive  effects  of 
exposures.  Both  could  yield  very  useful 
data  for  risk  assessment;  however,  a 
clinical  evaluation  program  would  be 
costly  to  maintain,  and  there  are 
numerous  impediments  to  the  collection 
of  reliable  and  valid  information  in  the 
workplace.  These  might  include  similar 
concerns  to  those  previously  discussed 
plus  potentially  low  participation  rates 
due  to  employee  sensitivities  and 
confidentiality  concerns. 

(5)  Identification  of  exposures 
important  for  developmental  effects.  For 
all  examinations  of  the  relationship 
between  developmental  effects  and 
potentially  toxic  exposures,  the 
identification  of  the  appropriate 
exposure  is  crucial.  Preconceptional 
exposures  to  either  parent  and  in  utero 
exposures  have  been  associated  with 
the  more  commonly  examined  outcomes 
(e.g.,  fetal  loss,  malformations,  birth 
weight,  and  measures  of  infertility). 
These  exposures,  plus  postnatal 
exposure  from  breast  milk.  food,  and  the 
general  environment,  may  be  associated 
with  postnatal  developmental  effects 
(e.g.,  changes  in  behavioral  and 
cognitive  function,  or  growth).  The 
magnitude  of  exposure  may  affect  the 
spectnun  of  outcomes  observed.  This 
issue  is  discussed  in  more  detail  in 
sections  III.A.l.b  and  III.B. 


Infants  and  young  children  may 
receive  disproportionate  levels  of 
exposure  due  to  their  tendency  to  "put 
everything"  in  their jnouths  (pica)  and 
the  greater  time  they  spend  on  the  floor 
Carpets  may  serve  as  a  reservoir  for 
toxic  agents  (e.g.,  pesticides  and  lead 
dust),  and  the  air  nearer  the  floor  may 
have  greater  levels  of  certain  airborne 
toxicants  (e.g.,  mercury  from  latex 
paints). 

Exposures  in  environmental  settings 
are  frequently  lower  than  In  industrial 
and  agricultural  settings.  However,  this 
relationship  may  change  as  exposures 
are  reduced  in  workplaces,  and  as  more 
is  learned  about  environmental 
exposures  (e.g.,  indoor  air  exposures, 
pesticides  usage).  Larger  populations  are 
necessary  in  settings  with  lower 
exposures  (Lemasters  and  Selevan. 
1984).  Other  factors  affect  the 
identification  of  reproductive  or 
developmental  events  with  various 
levels  of  exposure.  Exposed  individuals 
may  move  in  and  out  of  areas  with 
differing  levels  and  types  of  exposures, 
affecting  the  number  of  exposed  and 
comparison  events  for  study.  Thus, 
exposures  can  be  short-term  or  chronic. 

Data  on  exposure  from  human  studies 
are  frequently  qualitative,  such  as 
employment  or  residence  histories.  More 
quantitative  data  may  be  difficult  to 
obtain  due  to  the  nature  of  certain  study 
designs  (e.g.,  retrospective  studies)  and 
historical  limitations  in  exposure 
measurements.  Many  developmental 
outcomes  result  from  exposures  during 
certain  critical  times.  The  appropriate 
exposure  classification  depends  on  the 
outcome(s)  studied,  the  biologic 
mechanism  affected  by  exposure,  and 
the  biologic  half-life  of  the  agent.  The 
biologic  half-life,  in  combination  with 
the  patterns  of  exposure  (e.g., 
continuous  or  intermittent)  affect  the 
individual's  body  burden  and 
consequently  the  "true"  dose  during  the 
critical  period.  The  probability  of 
misclassification  of  exposure  status  may 
affect  the  ability  to  recognize  a  true 
effect  in  a  study  (Selevan,  1981;  Hogue, 
1984;  Lemasters  and  Selevan,  1984; 
Sever  and  Hessol.  1984;  Kimmel  et  al., 
1986).  As  more  prospective  studies  are 
done,  better  estimates  of  exposure  will 
be  developed. 

b.  Examination  of  Clusters  or  Case 
Reports/Series.  The  identification  of 
cases  or  clusters  of  adverse  pregnancy 
outcomes  is  generally  limited  to  those 
identified  by  the  women  involved,  or 
clinically  by  their  physicians.  Examples 
of  outcomes  more  easily  identified 
include  mid  to  late  fetal  loss  or 
congenital  malformations.  Identification 
of  other  effects,  such  as  very  early 
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Infants  and  young  children  may 
receive  disproportionate  levels  of 
exposure  due  to  their  tendency  to  "put 
everything"  in  theirmouths  (pica)  and 
the  greater  time  they  spend  on  the  floor 
Carpets  may  serve  as  a  reservoir  for 
toxic  agents  (e.g.,  pesticides  and  lead 
dust),  and  the  air  nearer  the  floor  may 
have  greater  levels  of  certain  airborne 
toxicants  (e.g.,  mercury  from  latex 
paints). 

Exposures  in  environmental  settings 
are  frequently  lower  than  in  industrial 
and  agricultural  settings.  However,  this 
relationship  may  change  as  exposures 
are  reduced  in  workplaces,  and  as  more 
is  learned  about  environmental 
exposures  (e.g.,  indoor  air  exposures, 
pesticides  usage).  Larger  populations  are 
necessary  in  settings  with  lower 
exposures  (Lemasters  and  Selevan, 
1984).  Other  factors  affect  the 
identification  of  reproductive  or 
developmental  events  with  various 
levels  of  exposure.  Exposed  individuals 
may  move  in  and  out  of  areas  with 
differing  levels  and  types  of  exposures, 
affecting  the  number  of  exposed  and 
comparison  events  for  study.  Thus, 
exposures  can  be  short-term  or  chronic. 

Data  on  exposure  from  human  studies 
are  frequently  qualitative,  such  as 
employment  or  residence  histories.  More 
quantitative  data  may  be  difficult  to 
obtain  due  to  the  nature  of  certain  study 
designs  (e.g.,  retrospective  studies)  and 
historical  limitations  in  exposure 
measurements.  Many  developmental 
outcomes  result  from  exposures  during 
certain  critical  times.  The  appropriate 
exposure  classification  depends  on  the 
outcome(s)  studied,  the  biologic 
mechanism  affected  by  exposure,  and 
the  biologic  half-life  of  the  agent.  The 
biologic  half-life,  in  combination  with 
the  patterns  of  exposure  (e.g., 
continuous  or  intermittent)  affect  the 
individual's  body  burden  and 
consequently  the  "true"  dose  during  the 
critical  period.  The  probability  of 
misclassification  of  exposure  status  may 
affect  the  ability  to  recognize  a  true 
effect  in  a  study  (Selevan,  1981;  Hogue, 
1984;  Lemasters  and  Selevan,  1984; 
Sever  and  Hessol,  1984;  Kimmel  et  al., 
1986).  As  more  prospective  studies  are 
done,  better  estimates  of  exposure  will 
be  developed. 

b.  Examination  of  Clusters  or  Case 
Reports/Series.  The  identification  of 
cases  or  clusters  of  adverse  pregnancy 
outcomes  is  generally  limited  to  those 
identified  by  the  women  involved,  or 
clinically  by  their  physicians.  Examples 
of  outcomes  more  easily  identified 
include  mid  to  late  fetal  loss  or 
congenital  malformations.  Identification 
of  other  effects,  such  as  very  early 


embryonic  loss  may  be  difficult  to 
separate  from  the  study  of  sub-  or 
infertility.  Such  "nonevents"  (e.g.,  lack 
of  pregnancies  or  children)  are  much 
harder  to  recognize  than  are 
developmental  effects  such  as 
malformations  resulting  from  in  utero 
exposure.  While  case  reports  have  been 
important  in  the  recognition  of  some 
agents  that  cause  developmental 
toxicity,  they  may  be  of  greatest  use  in 
suggesting  topics  for  further 
investigation  (Hogue,  1985).  Reports  of 
clusters  and  case  reports/series  are  best 
used  in  risk  assessment  in  conjunction 
with  strong  laboratory  data  to  suggest 
that  effects  observed  in  animals  also 
occur  in  humans.  Previous  discussion  of 
the  use  of  human  data  should  be  taken 
into  account  wherever  possible. 

3.  Other  Considerations 

Several  other  t>TJes  of  information 
may  be  considered  in  the  evaluation  and 
interpretation  of  human  and  animal 
data.  Information  on  pharmacokinetics 
and  structure-activity  relationships  may 
be  very  useful,  but  is  often  lacking  for 
developmental  toxicity  risk 
assessments. 

a.  Pharmacokinetics.  Extrapolation  of 
toxicity  data  between  species  can  be 
aided  considerably  by  the  availability  of 
data  on  the  pharmacokinetics  of  a 
particular  agent  in  the  species  tested 
and,  when  available,  in  humans. 
Information  on  absorption,  half-life, 
steady-state  and/or  peak  plasma 
concentrations,  placental  metabolism 
and  transfer,  excretion  in  breast  milk, 
comparative  metabolism,  and 
concentrations  of  the  parent  compound 
and  metabolites  may  be  useful  in 
predicting  risk  for  developmental 
toxicity.  Such  data  may  also  be  helpful 
in  defining  the  dose-response  curve, 
developing  a  more  accurate  comparison 
of  species  sensitivity  (Wilson  et  al., 
1975, 1977),  determining  dosimetry  at 
target  sites,  and  comparing 
pharmacokinetic  profiles  for  various 
dosing  regimens  or  routes  of  exposure. 
Pharmacokinetic  studies  in 
developmental  toxicology  are  most 
useful  if  conducted  in  animals  at  the 
stage  when  developmental  insults  occur. 
The  correlation  of  pharmacokinetic 
parameters  and  developmental  toxicity 
data  may  be  useful  in  determining  the 
contribution  of  specific  pharmacokinetic 
parameters  to  the  effects  observed 
(Kimmel  and  Young,  1983). 

While  human  pharmacokinetic  data 
are  often  lacking,  absorption  data  in 
laboratory  animals  for  studies 
conducted  by  any  relevant  route  of 
exposure  may  assist  in  the 
interpretation  of  the  developmental 
toxicity  studies  in  the  animal  models  for 


the  purposes  of  risk  assessment.  Specific 
guidance  regarding  both  the 
development  and  application  of 
pharmacokinetic  data  was  agreed  upon 
by  the  participants  at  the  "Workshop  on 
the  Acceptability  and  Interpretation  of 
Dermal  Developmental  Toxicity 
Studies"  (Kimmel  and  Francis,  1990).  It 
was  concluded  that  absorption  data  are 
needed  both  when  a  dermal 
developmental  toxicity  study  shows  no 
developmental  effects,  as  well  as  when 
developmental  effects  are  seen.  The 
results  of  a  dermal  developmental 
toxicity  study  showing  no  adverse 
developmental  effects  and  without 
blood  level  data  (as  evidence  of  dermal 
absorption)  are  potentially  misleading 
and  would  be  insufficient  for  risk 
assessment,  especially  if  interpreted  as 
a  "negative"  study.  In  studies  where 
developmental  toxicity  is  detected, 
regardless  of  the  route  of  exposure, 
absorption  data  can  be  used  to  establish 
the  internal  dose  in  maternal  animals  for 
risk  extrapolation  purposes. 

b.  Comparisons  of  Molecular 
Structure.  Comparisons  of  the  chemical 
or  physical  properties  of  an  agent  with 
those  known  to  cause  developmental 
toxicity  may  indicate  a  potential  for 
developmental  toxicity.  Such 
information  may  be  helpful  in  setting 
priorities  for  testing  of  agents  or  for 
evaluation  of  potential  toxicity  when 
only  minimal  data  are  available. 
Structure-activity  relationships  have  not 
been  well  studied  in  developmental 
toxv:ology,  although  data  are  available 
that  suggest  structure-activity 
relationships  for  certain  classes  of 
chemicals  (e.g.,  glycol  ethers,  steroids, 
retinoids).  Under  certain  circumstances 
(e.g.,  in  the  case  of  new  chemicals),  this 
is  one  of  several  procedures  used  to 
evaluate  the  potential  for  toxicity  when 
little  or  no  data  are  available. 

B.  Dose-Response  Evaluation 

The  evaluation  of  dose-response 
relationships  for  developmental  toxicity 
includes  the  evaluation  of  data  from 
both  human  and  animal  studies.  When 
quantitative  dose-response  data  are 
available  in  humans  and  with  sufficient 
range  of  exposure,  dose-response 
relationships  may  be  examined.  Since 
data  on  human  dose-response 
relationships  have  been  available 
infrequently,  the  dose-response 
evaluation  is  usually  based  on  the 
assessment  of  data  from  tests  performed 
in  laboratory  animals. 

Evidence  for  a  dose-response 
relationship  is  an  important  criterion  in 
the  assessment  of  developmental 
toxicity,  which  is  usually  based  on 
limited  data  from  standard  studies  using 
three  dose  groups  and  a  control  group. 


Most  agents  causing  developmental 
toxicity  in  humans  alter  development  at 
doses  within  a  narrow  range  near  the 
lowest  maternally  toxic  dose  (Kimmel  et 
al..  1984).  Therefore,  for  most  agents,  the 
exposure  situations  of  concern  will  be 
those  that  are  potentially  near  the 
maternally  toxic  dose  range.  For  those 
few  agents  that  produce  developmental 
effects  at  much  lower  levels  than 
maternal  effects,  the  potential  for 
exposing  the  conceptus  to  damaging 
doses  is  much  greater  than  when  the 
maternal  and  developmental  toxic  doses 
are  similar.  As  mentioned  previously 
(Section  III.A.l.b).  however,  traditional 
dose-response  relationships  may  not 
always  be  observed  for  some  end 
points.  For  example,  as  exposure 
increases,  embryolethal  levels  may  be 
reached,  resulting  in  an  observed 
decrease  in  malformations  with 
increasing  dose  (Wilson,  1973;  Selevan 
and  LeMasters,  1987).  The  potential  for 
this  response  pattern  indicates  that 
dose-response  relationships  of 
individual  end  points  as  well  as 
combinations  of  end  points  (e.g.,  dead 
and  malformed  combined)  must  be 
carefully  examined  and  interpreted. 
The  evaluation  of  dose-response 
relationships  includes  the  identification 
of  effective  dose  levels  as  well  as  doses 
that  are  associated  with  no  increased 
incidence  of  adverse  effects  when 
compared  with  controls.  Much  of  the 
focus  is  on  the  identification  of  the 
critical  effect(8)  (i.e.,  the  adverse 
effect(s)  observed  at  the  lowest  dose 
level)  and  the  LOAEL  and  NOAEL 
associated  with  that  developmental 
effect,  which  may  be  any  of  the  four 
manifestations  of  developmental 
toxicity.  The  NOAEL  is  defined  as  the 
highest  dose  at  which  there  is  no 
statistically  or  biologically  significant 
increase  in  the  frequency  of  an  adverse 
effect  in  any  of  the  possible 
manifestations  of  developmental   ' 
toxicity  when  compared  with  the 
appropriate  control  group  in  a  data  base 
characterized  as  having  sufficient 
evidence  for  use  in  a  risk  assessment 
(see  Section  IIl.C).  The  LOAEL  is  the 
lowest  dose  at  which  there  is  a 
statistically  or  biologically  significant 
increase  in  the  frequency  of  adverse 
developmental  effects  when  compared 
with  the  appropriate  control  group  in  a 
data  base  characterized  as  having 
sufficient  evidence.  Although  a 
threshold  is  assumed  for  developmental 
effects,  the  existence  of  a  NOAEL  in  an 
animal  study  does  not  prove  or  disprove 
the  existence  or  level  of  a  biological 
threshold;  it  only  defines  the  highest 
level  of  exposure  under  the  conditions  of 
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the  study  that  is  not  associated  with  a 
significant  increase  in  adverse  effects. 
Several  limitatioos  in  the  use  of  the 
NOAEL  have  been  described  (Gayior. 
1983;  Crump,  1984;  Kimmel  and  Gayior. 
1988;  Gayior.  1989;  Brown  and  Erdreich. 
1989.  Kimmel.  1990):  (1)  Use  of  the 
NOAEL  focuses  only  on  the  dose  that  is 
the  NOAEL  and  does  not  incorporate 
information  on  the  slope  of  the  dose- 
response  curve  or  the  variability  in  the 
data.  (2)  Since  data  variability  is  not 
taken  into  account  (i.e..  confidence 
limits  are  not  used),  the  NOAEL  will 
likely  be  higher  with  decreasing  sample 
size  or  poor  study  conduct,  either  of 
which  is  usually  associated  with 
increasing  variability  in  the  data.  (3)  The 
NOAEL  is  limited  to  one  of  the 
experimental  doses.  (4)  The  number  and 
spacing  of  doses  in  a  study  influence  the 


dose  chosen  for  the  NOAEL  (5)  Since 
the  NOAEL  is  defined  as  a  dose  that 
does  not  produce  an  observed  increase 
in  adverse  responses  from  control  levels 
and  is  dependent  on  the  power  of  the 
study,  theoretically,  the  risk  associated 
with  it  may  fall  anywhere  between  zero 
and  an  incidence  just  below  that 
detectable  from  control  levels  (usually 
in  the  range  of  7%  to  10%  for  quantal 
data).  Crump  (1984)  and  Gayior  (1969) 
have  estimated  the  upper  confidence 
limit  on  risk  at  the  NOAEL  to  be  2%  to 
6%  for  specific  developmental  end 
points  from  several  data  sets. 

Because  of  the  limitations  associated 
with  the  use  of  the  NOAEL  (Kimmel  and 
Gayior,  1988;  Gayior,  1989;  Kimmel. 
1990),  the  Agency  is  evaluating  the  use 
of  an  additional  approach  for  more 
quantitative  dose-response  evaluation 


when  sufficient  data  are  available,  i.e., 
the  benchmark  dose  (Crump,  1984).  The 
benchmark  dose  is  based  on  a  model- 
derived  estimate  of  a  particular 
incidence  level  such  as  10%  incidence. 
More  specifically,  the  benchmark  dose 
(BD)  is  derived  by  modeling  the  data  in 
the  observed  range,  selecting  an 
incidence  level  within  or  near  the 
observed  range  (e.g..  the  effective  dose 
to  produce  a  10%  increased  incidence  of- 
response,  the  EDio).  and  determining  the 
upper  confidence  limit  on  the  model. 
The  upper  confidence  value 
corresponding  to,  for  example,  a  10% 
excess  in  response  is  used  to  derive  the 
BD  which  is  the  lower  confidence  limit 
on  dose  for  that  level  of  excess 
response,  in  this  case,  the  LEDio  (see 
Figure  1). 
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Figure  1.  Tins  graphical  illustration  of  tfie  benchmark  dose  approach  is  based  on  Crump  (1984)  and  Kimmel  and  Gaylor  (1988).  The 
benchmark  dose  (BD)  is  derived  by  modeling  the  data  in  the  observed  range,  selecting  an  incidence  level  within  or  near  the  observed 
range  (e.g..  the  effective  dose  to  produce  a  10%  increased  incidence  of  response,  the  EDk*).  and  determining  the  upper  confidence 
limit  on  the  model.  The  upper  confidence  value  corresponding  to,  for  example,  a  10%  excess  in  response  is  used  to  derive  the  BD 
which  is  the  lower  confidence  limit  on  dose  for  that  level  of  excess  response,  in  this  case,  die  LEDm>.  The  RfDn-  or  ^^m  estimated 
by  applying  unceitainty  factors  (UF)  to  the  BD  would  be  greater  than  or  equal  to  the  BDAJF. 


WLUNO  cooe  esao-so-c 


a 
m 
«< 

a 

n 
n 

A 

3 

a" 

A 

1 


Z 
o 

O 
A 

CD 


01 


63816 


Federal  Register  /  VoL  58.  No.  234  /  Thuraday.  December  5.  1991  /  Notices 


Various  mathematical  approaches 
have  been  proposed  for  deriving  the 
benchmark  dose  for  developmental 
toxicity  data  (e.g..  Crump.  1964;  Rai  and 
Van  Ryzin,  1985;  Kimmel  and  Gaylor, 
1966;  Faustman  et  al..  1989;  Chen  and 
Kodell,  1989;  Kodell  et  ai..  1981).  Such 
models  may  be  used  to  calculate  the 
benchmark  dose,  and  the  particular 
model  used  may  be  less  critical  since 
estimation  of  the  benchmark  dose  is 
limited  to  the  observed  dose  range. 
Since  the  model  is  only  used  to  fit  the 
observed  data,  the  assumptions  about 
the  existence  or  nonexistence  of  a 
threshold  are  not  as  pertinent.  Thus, 
models  that  fit  the  empirical  data  well 
may  provide  a  reasonable  estimate  of 
the  benchmark  dose,  although  biological 
factors  known  to  influence  data  snould 
be  incorporated  into  the  model  (e.g., 
intralitfer  correlations,  correlations 
among  end  points  (Ryan  et  al.,  1991)). 
The  Agency  is  currently  conducting 
studies  to  evaluate  the  application  of 
several  models  to  actual  data  sets  for 
calculating  the  benchmark  dose,  to 
determine  the  minimum  data  required 
for  modeling,  and  to  develop  methods 
for  application  to  continuous  data.  In 
addition,  information  from  these  studies 
will  be  used  to  develop  guidance  for 
application  of  the  benchmark  dose 
approach  to  the  calculation  of  the  RID^t 
or  the  RfCpT.  since  the  Agency  has 
limited  experience  with  this  approach 
(see  Section  III.D  for  a  discussion  of  the 
RfDw  and  RfCor)- 

Using  the  benchmark  dose  approach, 
an  LEDio  can  be  calculated  for  each 
effect  of  an  agent  for  which  there  is  a 
data  base  with  sufficient  evidence  to 
conduct  a  risk  assessment.  In  some 
cases,  the  data  may  be  sufficient  to  also 
estimate  the  EDm  or  EOoi  which  should 
be  closer  to  a  true  no  effect  dose.  A 
level  between  the  EDat  and  the  EDio 
usually  corresponds  to  the  lowest  level 
of  risk  that  can  be  estimated  for 
binomial  end  points  from  standard 
developmental  toxicity  studies. 

Certain  principles  are  especially 
applicable  for  determining  the  NOAEL, 
LOAEL,  and  benchmark  dose  for 
developmental  toxicity  studies.  First,  the 
NOAEL.  LOAEL,  or  benchmark  dose  are 
identiHed  for  both  developmental  and 
maternal  or  adult  toxicity,  based  on  the 
information  available  from  studies  in 
which  developmental  toxicity  has  been 
evaluated.  The  NOAEL,  LOAEL,  or 
benchmark  dose  for  maternal  or  adult 
toxicity  should  be  compared  with  the 
corresponding  values  from  other  adult 
toxicity  data  to  determine  if  the 
pregnant  or  lactating  female  or  the 
paternal  animal  (if  exposure  is  prior  to 
mating)  may  be  more  sensitive  to  an 


agent  than  adult  males  or  nonpregnant 
females  in  other  toxicity  studies  that 
generally  involve  longer  exposure  times. 

Second,  for  developmental  toxic 
effects,  a  primary  assumption  is  that  a 
single  exposure  at  a  critical  time  in 
development  may  produce  an  adverse 
developmental  effect,  i.e.,  repeated 
exposure  is  not  a  necessary  prerequisite 
for  developmental  toxicity  to  be 
manifested.  In  most  cases,  however,  the 
data  available  for  developmental 
toxicity  risk  assessment  are  from  studies 
using  exposures  over  several  days  of 
development,  and  the  NOAEL,  LOAEL. 
and/or  benchmark  dose  is  most  often 
based  on  a  daily  dose,  e.g.,  mg/kg/day. 
Usually,  the  daily  dose  is  not  adjusted 
for  duration  of  exposure  because 
appropriate  pharmacokinetic  data  are 
not  available.  In  cases  where  such  data 
are  available,  adjustments  may  be  made 
to  provide  an  estimate  of  equal  average 
concentration  at  the  site  of  action  for  the 
human  exposure  scenario  of  concern. 
For  example,  inhalation  studies  often 
use  6  hr/day  exposures  during 
development.  If  the  human  exposure 
scenario  is  continuous  and 
pharmacokinetic  data  indicate  an 
accumulation  with  continuous  exposure, 
appropriate  adjustments  can  be  made. 
If,  on  the  other  hand,  the  human 
exposure  scenario  of  concern  is  very 
brief  or  intermittent,  pharmacokinetic 
data  indicating  a  long  half-life  may  also 
require  adjustment  of  dose.  When 
quantitative  absorption  data  by  any 
route  of  exposure  are  available,  the 
NOAEL  may  be  adjusted  accordingly; 
e.g.,  absorption  of  50%  of  administered 
dose  could  result  in  a  50%  reduction  in 
the  NOAEL.  If  absorption  in  the 
experimental  species  has  been 
determined,  but  human  absorption  is  not 
known,  human  absorption  is  generally 
assumed  to  be  the  same  as  that  for  the 
species  with  the  greatest  degree  of 
absorption.  NOAJELs  from  inhalation 
exposure  studies  are  adjusted  to  derive 
a  human  equivalent  concentration 
(HEC)  by  taking  into  account  known 
anatomical  and  physiological  species 
differences  (e.g.,  minute  volume, 
respiratory  rate,  etc.)  (U.S.  EPA,  1991b). 

In  summary,  the  dose-response 
evaluation  identifies  the  NOAEL, 
LOAEL,  or  benchmark  dose,  defines  the 
range  of  doses  for  a  given  agent  that  are 
effective  in  producing  developmental 
and  maternal  toxicity,  the  route,  timing 
and  duration  of  exposure,  species 
specificity  of  effects,  and  any 
pharmacokinetic  or  other  considerations 
that  might  influence  the  comparison 
with  human  exposure  scenarios.This 
information  should  always  accompany 
the  characterization  of  the  health- 


related  data  base  (discussed  in  the  next 
section). 

C.  Characterization  of  the  Health- 
Related  Data  Base 

This  section  describes  the  process  for 
evaluating  the  health-related  data  base 
as  a  whole  on  a  particular  agent  and 
provides  criteria  for  characterizing  the 
evidence  for  judging  a  potential 
developmental  hazard  in  humans  within 
the  context  of  expected  exposure  or 
dose.  This  determination  provides  the 
basis  for  judging  whether  or  not  there 
are  sufficient  data  for  proceeding  further 
in  the  risk  assessment  process.  This 
section  does  not  address  the  nature  and 
magnitude  of  human  health  risks  which 
are  discussed  as  part  of  the  final 
characterization  of  risk  along  with 
estimates  of  potential  human  exposure 
and  the  relevancy  of  available  data  for 
estimating  human  risk.  Characterization 
of  hazard  potential  within  the  context  of 
exposure  or  dose  should  assist  the  risk 
assessor  in  clarifying  the  strengths  and 
uncertainties  associated  with  a 
particular  data  base.  Because  a  complex 
interrelationship  exists  among  study 
design,  statistical  analysis,  and 
biological  significance  of  the  data,  a 
great  deal  of  scientific  judgment,  based 
on  experience  with  developmental 
toxicity  data  and  with  the  principles  of 
study  design  and  statistical  analysis, 
may  be  required  to  adequately  evaluate 
the  data  base.  Scientific  judgment  is 
always  necessary,  and  in  many  cases, 
interaction  with  scientists  in  specific 
disciplines  (e.g.,  developmental 
toxicology,  epidemiology,  statistics)  is 
recommended. 

A  categorization  scheme  for 
characterizing  the  evidence  for 
developmental  toxicity  is  presented  in 
Table  3.  The  categorization  scheme 
contains  two  broad  categories,  sufficient 
evidence  and  insufficient  evidence, 
which  are  defmed  in  the  table.  Data 
from  all  available  studies,  whether 
indicative  of  potential  hazard  or  not, 
must  be  evaluated  and  factored  into  a 
judgment  as  to  the  strength  of  evidence 
available  to  support  a  complete  risk 
assessment  for  developmental  toxicity. 
The  primary  considerations  are  the 
human  data,  if  available,  and  the 
experimental  animal  data.  The  judgment 
of  whether  the  data  are  sufficient  or 
insufficient  should  consider  quality  of 
the  data,  power  of  the  studies,  number 
and  types  of  end  points  examined, 
replication  of  effects,  relevance  of  the 
test  species  to  humans,  relevance  of 
route  and  timing  of  exposure  for  both 
human  and  animal  studies, 
appropriateness  of  the  dose  selection  in 
animal  studies,  and  number  of  species 
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related  data  base  (discussed  in  the  next 
section). 

C.  Characterization  of  the  Health- 
Related  Data  Base 

This  section  describes  the  process  for 
evaluating  the  health-related  data  base 
as  a  whole  on  a  particular  agent  and 
provides  criteria  for  characterizing  the 
evidence  for  judging  a  potential 
developmental  hazard  in  humans  within 
the  context  of  expected  exposure  or 
dose.  This  determination  provides  the 
basis  for  judging  whether  or  not  there 
are  sufficient  data  for  proceeding  further 
in  the  risk  assessment  process.  This 
section  does  not  address  the  nature  and 
magnitude  of  human  health  risks  which 
are  discussed  as  part  of  the  final 
characterization  of  risk  along  with 
estimates  of  potential  human  exposure 
and  the  relevancy  of  available  data  for 
estimating  human  risk.  Characterization 
of  hazard  potential  within  the  context  of 
exposure  or  dose  should  assist  the  risk 
assessor  in  clarifying  the  strengths  and 
uncertainties  associated  with  a 
particular  data  base.  Because  a  complex 
interrelationship  exists  among  study 
design,  statistical  analysis,  and 
biological  significance  of  the  data,  a 
great  deal  of  scientific  judgment,  based 
on  experience  with  developmental 
toxicity  data  and  with  the  principles  of 
study  design  and  statistical  analysis, 
may  be  required  to  adequately  evaluate 
the  data  base.  Scientific  judgment  is 
always  necessary,  and  in  many  cases, 
interaction  with  scientists  in  specific 
disciplines  (e.g..  developmental 
toxicology,  epidemiology,  statistics)  is 
recommended. 

A  categorization  scheme  for 
characterizing  the  evidence  for 
developmental  toxicity  is  presented  in 
Table  3.  The  categorization  scheme 
contains  two  broad  categories,  sufficient 
evidence  and  insufficient  evidence, 
which  are  defmed  in  the  table.  Data 
from  all  available  studies,  whether 
indicative  of  potential  hazard  or  not. 
must  be  evaluated  and  factored  into  a 
judgment  as  to  the  strength  of  evidence 
available  to  support  a  complete  risk 
assessment  for  developmental  toxicity. 
The  primary  considerations  are  the 
human  data,  if  available,  and  the 
experimental  animal  data.  The  judgment 
of  whether  the  data  are  sufficient  or 
insufficient  should  consider  quality  of 
the  data,  power  of  the  studies,  number 
and  types  of  end  points  examined, 
replication  of  effects,  relevance  of  the 
test  species  to  humans,  relevance  of 
route  and  timing  of  exposure  for  both 
human  and  animal  studies, 
appropriateness  of  the  dose  selection  in 
animal  studies,  and  number  of  species 


examined.  In  addition,  pharmacokinetic 
data  and  structure-activity 
considerations,  data  from  other  toxicity 
studies,  as  well  as  other  factors  that 
may  affect  the  strength  of  the  evidence, 
should  be  taken  into  account. 

Table  3. — Categorization  of  the  Health- 
Related  Data  Base  for  Hazard  Identinca- 
tion/Dose-Response  Evaluation 

SufTicient  Evidence 

The  sufficient  evidence  category  includes 
data  that  collectively  provide  enough  infor- 
mation to  judge  whether  or  not  a  human 
developmental  hazard  could  exist  within  the 
context  of  dose,  duration,  timing  and  route  of 
exposure.  This  category  includes  both  human 
and  experimental  animal  evidence. 

Sufficient  Human  Evidence:  This  category 
includes  data  from  epidemiologic  studies 
(e.g.,  case  control  and  cohort)  that  provide 
convincing  evidence  for  the  scientific  com- 
munity to  judge  that  a  causal  relationship  is 
or  is  not  supported.  A  case  series  in  conjunc- 
tion with  strong  supporting  evidence  may 
also  be  used.  Supporting  animal  data  may  or 
may  not  be  available. 

Sufficient  Experimental  Animal  Evidence/ 
Limited  Human  Data:  This  category  includes 
data  from  experimental  animal  studies  and/ 
or  limited  human  data  that  provide  convinc- 
ing evidence  for  the  scientific  community  to 
judge  if  the  potential  for  developmental  tox- 
icity exists.  The  minimum  evidence  neces- 
sary to  judge  that  a  potential  hazard  exists 
generally  would  be  data  demonstrating  an 
adverse  developmental  effect  in  a  single,  ap- 
propriate, well-conducted  study  in  a  single 
experimental  animal  species.  The  minimum 
evidence  needed  to  judge  that  a  potential 
hazard  does  not  exist  would  include  data 
from  appropriate,  well-conducted  laboratory 
animal  studies  in  several  species  (at  least 
two)  which  evaluated  a  variety  of  the  poten- 
tial manifestations  of  developmental  toxicity, 
and  showed  no  developmental  effects  at 
doses  that  were  minimally  toxic  to  the  adult. 

Insufficient  Evidence 
This  category  includes  situations  for  which 
there  is  less  than  the  minimum  sufficient 
evidence  necessary  for  assessing  the  poten- 
tial for  developmental  toxicity,  such  as  when 
no  data  are  available  on  developmental  tox- 
icity, as  well  as  for  data  bases  from  studies 
in  animals  or  humans  that  have  a  hmited 
study  design  (e.g..  small  numbers,  inappro- 
priate dose  selection/exposure  information, 
other  uncontrolled  factors),  or  data  from  a 
single  species  reported  to  have  no  adverse 
developmental  effects,  or  data  bases  limited 
to  information  on  structure/activity  relation- 
ships, shori-term  tests,  pharmacokinetics,  or 
metabolic  precursors. 

In  general,  the  categorization  is  based 
on  criteria  that  define  the  minimum 
evidence  necessary  to  conduct  a  hazard 
identification/dose-response  evaluation. 
Establishing  the  minimum  sufficient 
human  evidence  necessary  to  do  a 
hazard  identification/dose-response 
evaluation  is  di^icult,  since  there  are 


often  considerable  variations  in  study 
designs  and  study  group  selection.  The 
body  of  human  data  should  contain 
convincing  evidence  as  described  in  the 
"Sufficient  Human  Evidence"  category. 
Because  the  human  data  necessary  to 
judge  whether  or  not  a  causal 
relationship  exists  are  generally  limited, 
there  are  currently  few  agents  that  can 
be  classified  in  this  category.  In  the  case 
of  animal  data,  agents  that  have  been 
tested  adequately  in  laboratory  animals 
according  to  current  test  guideUnes 
generally  would  be  included  in  the 
"Sufficient  Expenmental  Animal 
Evidence/Limited  Human  Data" 
category.  The  strength  of  evidence  for  a 
data  base  increases  with  replication  of 
the  findings  and  with  additional  animal 
species  tested.  Information  on 
pharmacokinetics  or  mechanisms,  or  on 
more  than  one  route  of  exposure  may 
reduce  uncertainties  in  extrapolation  to 
the  human. 

More  evidence  is  necessary  to  judge 
that  an  agent  is  unlikely  to  pose  a 
hazard  for  developmental  toxicity  than 
that  required  to  ludge  a  potential 
hazard.  This  is  because  it  is  ihore 
difficult,  both  biologically  and 
statistically,  to  support  a  finding  of  no 
apparent  adverse  effect  than  a  finding  of 
an  adverse  effect.  For  example,  to  judge 
that  a  hazard  for  developmental  toxicity 
could  exist  for  a  given  agent,  the 
minimum  evidence  necessary  would  be 
data  from  a  single,  appropriate,  well- 
executed  study  in  a  single  experimental 
animal  species  that  demonstrate 
developmental  toxicity,  and/or 
suggestive  evidence  from  adequately 
conducted  clinical/epidemiologic 
studies.  On  the  other  hand,  to  judge  that 
an  agent  is  unlikely  to  pose  a  hazard  for 
developmental  toxicity,  the  minimum 
evidence  would  include  data  from 
appropriate,  well-executed  laboratory 
animal  studies  in  several  species  (at 
least  two)  which  evaluated  a  variety  of 
the  potential  manifestations  of 
developmental  toxicity  and  showed  no 
adverse  developmental  effects  at  doses 
that  were  minimally  toxic  to  the  adult 
animal.  In  addition,  there  may  be  human 
data  from  appropriate  studies 
supportive  of  no  adverse  developmental 
effects. 

If  a  data  base  on  a  particular  agent 
includes  less  than  the  minimum 
sufficient  evidence  (as  defined  in  the 
"Insufficient  Evidence"  category) 
necessary  for  a  nsk  assessment,  but 
some  data  are  available,  this 
information  could  be  used  to  determine 
the  need  for  additional  testing.  In  the 
event  that  a  substantial  data  base  exists 
for  a  given  chemical,  but  no  single  study 
meets  current  test  guidelines,  the  risk 


assessor  should  use  scientific  judgment 
to  determine  whether  the  composite 
data  base  may  be  viewed  as  meeting  the 
"Sufficient  Evidence"  criteria.  In  some 
cases,  a  data  base  may  contain 
conflicting  data.  In  these  instances,  the 
risk  assessor  must  consider  each  study's 
strengths  and  weaknesses  within  the 
context  of  the  overall  data  base  in  an 
attempt  to  define  the  strength  of 
evidence  of  the  data  base  for  assessing 
the  potential  for  developmental  toxicity. 

Judging  that  the  health-related  data 
base  is  sufficient  to  indicate  a  potential 
developmental  hazard  does  not  mean 
that  the  agent  will  be  a  hazard  at  every 
exposure  level  (because  of  the 
assumption  of  a  threshold)  or  in  every 
situation  (e.g..  hazard  may  vary 
significantly  depending  on  route  and 
timing  of  exposure).  In  the  final  risk 
characterization,  the  characterization  of 
the  health-related  data  base  should 
always  be  presented  with  information 
on  the  dose-response  evaluation  (e.g., 
LOAEL,  NOAEL  and/or  benchmark 
dose),  exposure  route,  timing  and 
duration  of  exposure,  and  with  the 
human  exposure  estimate. 

D.  Determination  of  the  Reference  Dose 
(RfDor)  or  Reference  Concentration 
(RfCor)  for  Developmental  Toxicity 

The  RfDirr  or  RfCor  >8  an  estimate  of  a 
daily  exposure  to  the  human  population 
that  is  assumed  to  be  without 
appreciable  risk  of  deleterious 
developmental  effects.  The  use  of  the 
subscript  DT  is  intended  to  distinguish 
these  terms  from  the  reference  dose 
(RfD)  for  oral  or  dermal  exposure  or  the 
reference  concentration  (RfC)  for 
inhalation  exposure,  terms  that  refer 
primarily  to  chronic  exposure  situations 
(U.S.  EPA,  1991b).  The  RfD^r  or  RfCor  is 
derived  by  applying  uncertainty  factors 
to  the  NOAEL  (or  the  LOAEL.  if  a 
NOAEL  is  not  available),  or  the 
benchmark  dose.  To  date,  the  Agency 
has  applied  uncertainty  factors  only  to 
the  NOAEL  or  LOAEL  to  derive  an 
RfDoT  or  RfCoT-  The  Agency  is  planning 
eventually  to  use  the  benchmark  dose 
approach  as  the  basis  for  derivation  of 
the  RfDirr  or  RfCor  and  will  develop 
guidance  as  information  is  acquired  and 
analyzed  from  ongoing  Agency  studies. 

The  most  sensitive  developmental 
effect  (i.e..  the  critical  effect)  from  the 
most  appropriate  and/or  sensitive 
mammahan  species  is  used  for 
determining  the  NOAEL  LOAEL  or  the 
benchmark  dose  in  deriving  the  RfDor  or 
RfCpT  (Section  III.B).  Uncertainty  factors 
(UFs)  for  developmental  and  maternal 
toxicity  apphed  to  the  NOAEL  generally 
include  a  10-fold  factor  for  interspecies 
variation  and  a  10-fold  factor  for 
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intraspecies  variation.  In  general,  an 
uncertainty  factor  is  not  applied  to 
account  for  duration  of  exposure. 

Additional  factors  may  be  applied  to 
account  for  other  uncertainties  or 
additional  information  that  may  exist  in 
the  data  base.  For  example,  the 
standard  study  design  for  a 
developmental  toxicity  study  calls  for  a 
low  dose  that  demonstrates  a  NOAEL 
but  in  some  cases,  the  lowest  dose 
administered  may  cause  significant 
adverse  effect(s]  and,  thus,  be  identified 
as  the  LOAEL  In  circumstances  where 
only  a  LOAEL  is  available,  the  use  of  an 
additional  uncertainty  factor  of  up  to  10 
may  be  required,  depending  on  the 
sensitivity  of  the  end  points  evaluated, 
adequacy  of  dose  levels  tested,  or 
general  confidence  in  the  LOAEL  In 
addition,  if  a  benchmark  dose  has  been 
calculated,  it  may  be  used  to  help 
interpret  how  close  the  LOAEL  is  to  a 
level  that  would  not  be  detectable  from 
controls  (equivalent  to  the  NOAEL),  and 
thus  the  size  of  the  uncertainty  factor  to 
be  applied.  Other  modifying  factors 
(MPs)  may  be  used  depending  on  the 
characterization  of  the  data  base 
(Section  m.C),  data  on 
pharmacokinetics,  or  other 
considerations  that  may  alter  the  level 
of  confidence  in  the  data  (U.S.  EPA, 
1991b).  The  total  size  of  the  uncertainty 
factor  will  vary  from  agent  to  agent  and 
will  require  the  exercise  of  scientific 
judgment,  taking  into  account 
interspecies  differences,  variability 
within  species,  the  slope  of  the  dose- 
response  curve,  the  background 
incidence  of  the  effects,  the  route  of 
administration,  and  pharmacokinetic 
data. 

As  stated  above,  there  is  little 
experience  with  the  application  of 
uncertainty  factors  to  the  benchmark 
dose  approach  for  calculating  the  RfDor 
or  RfCtrr>  and  there  are  several  issues 
that  must  be  addressed  prior  to  its  use 
for  this  purpose.  For  example,  which 
benchmark  dose  (e.g.,  LEObi,  LEDbs. 
LEDio)  should  be  used  for  calculating  the 
RfDirr  or  RfCiyr.  and  what  are  the 
appropriate  uncertainty  factors  that . 
should  be  applied  to  the  benchmark 
dose  for  deriving  the  RfDm  or  RfCor? 
That  is,  should  the  uncertainty  factor 
applied  to  an  LEDio  be  similar  to  that 
applied  to  a  LOAEL  or  should  the 
uncertainty  factor  applied  to  an  LEDbi 
be  equal  to  or  less  than  that  applied  to  a 
NOAEL?  These  and  other  questions  are 
being  addressed  in  ongoing  Agency 
studies  on  the  calculation  of  the  RfDor 
or  RfCoT  using  the  benchmark  dose 
approach.  As  results  become  available, 
and  as  further  guidance  is  developed. 


this  information  will  be  published  as  a 
supplement  to  these  Guidelines. 

The  total  uncertainty  factor  selected  is 
divided  into  the  NOAEL  or  LOAEL  (or 
the  benchmark  dose)  for  the  critical 
effect  in  the  most  appropriate  and/or 
sensitive  mammaUan  species  to 
determine  the  RfDor  or  RfCm-  If  the 
NOAEL  LOAEL  or  benchmark  dose  for 
maternal  toxicity  is  lower  than  that  for 
developmental  toxicity,  this  should  be 
noted  in  the  risk  characterization,  and 
this  value  compared  with  data  from 
other  studies  in  which  adult  animals  are 
exposed. 

The  modeling  approaches  that  have 
been  proposed  for  developmental 
toxicity  are,  for  the  most  part,  statistical 
probability  models  that  do  not  take  into 
account  underlying  biological  processes 
or  mechanisms  (e.g..  Crump,  1984;  Rai 
and  Van  Ryzin,  1985:  Kimmel  and 
Gaylor,  1988;  Faustman  et  al.,  1989;  Chen 
and  Kodell.  1989;  Kodell  et  al.,  1991). 
These  models  can  be  applied  to  derive 
dose-response  curves  for  data  in  the 
observed  dose  range,  but  may  or  may 
not  accurately  predict  risk  at  low  levels 
of  exposure.  It  has  generally  been 
assumed  that  there  is  a  biological 
threshold  for  developmental  toxicity; 
however,  a  threshold  for  a  population  of 
individuals  may  or  may  not  exist 
because  of  other  endogenous  or 
exogenous  factors  that  may  increase  the 
sensitivity  of  some  individuals  in  the 
population.  Thus,  the  addition  of  a 
toxicant  may  result  in  an  increased  risk 
for  the  population,  but  not  necessarily 
for  all  individuals  in  the  population. 

Models  that  are  more  biologically 
based  should  provide  a  more  accurate 
estimation  of  low-dose  risk  to  humans. 
The  development  of  biologically  based 
dose-response  models  in  developmental 
toxicology  has  been  limited  by  a  number 
of  factors,  including  a  lack  of 
understanding  of  the  biological 
mechanisms  underlying  developmental 
toxicity,  intra /interspecies  differences  in 
the  types  of  developmental  events, 
appropriate  pharmacokinetic  data,  and 
the  influence  of  maternal  effects  on  the 
dose-response  curve.  The  Agency  is 
currently  supporting  several  major 
research  efforts  to  develop  biologically 
based  dose-response  models  for 
developmental  toxicity  risk  assessment 
that  include  the  consideration  of 
threshold  under  its  Research  to  Improve 
Health  Risk  Assessment  program. 

E.  Summary 

In  summary,  the  hazard 
identification/dose-response  evaluation 
of  developmental  toxicity  data  is  used 
as  part  of  the  final  characterization  of 
risk  along  with  information  on  estimates 
of  human  exposure.  This  analysis 


depends  on  scientific  judgment  as  to  the 
accuracy  and  sufficiency  of  the  health- 
related  data,  biological  relevance  of 
significant  effects,  the  conditions  of 
human  exposure,  and  other 
considerations  important  in  the 
extrapolation  of  data  from  animals  to 
humans.  Scientific  judgment  is  always 
necessary,  and  in  many  cases, 
interaction  with  scientists  in  specific 
disciplines  (e.g..  developmental 
toxicology,  epidemiology,  statistics)  is 
recommended. 

rv.  Exposure  Assessment 

In  order  to  obtain  quantitative 
estimates  of  risk  for  human  populations, 
estimates  of  human  exposure  are 
required.  This  discussion  is  not  intended 
to  provide  definitive  guidance  on 
exposure  assessment;  the  "Guidelines 
for  Estimating  Exposures"  have  been 
published  separately  (U.S.  EPA.  1986d) 
and  will  not  be  discussed  in  detail  here. 
Rather,  the  issues  important  to 
developmental  toxicity  risk  assessment 
are  addressed.  In  general,  the  exposure 
assessment  describes  the  magnitude, 
duration,  frequency,  and  route(s)  of 
exposure.  This  information  is  usually 
developed  from  monitoring  data  and 
from  estimates  based  on  various 
scenarios  of  environmental  exposures. 

There  are  several  exposure 
considerations  that  are  unique  for 
developmental  toxicity.  For  example, 
exposure  to  developing  individuals  is 
often  secondary  via  placental  transfer  or 
through  breast  milk.  Thus,  exposure  to 
the  embryo/fetus  or  child  may  not  be 
the  same  as  for  the  pregnant  or  lactating 
mother,  and  measurements  of  an  agent 
in  maternal  or  cord  blood  and  in  breast 
milk  may  provide  a  better  estimate  of 
developmental  exposure.  Direct 
exposure  of  neonates  and  children  may 
also  occur  via  environmental  media 
such  as  water,  air  and  soil,  and  thus 
may  require  estimates  of  exposure  from 
multiple  sources.  Duration  and  period  of 
exposure  also  must  be  related  to  stage 
of  development,  if  possible  (e.g.,  first, 
second,  or  third  trimester  of  pregnancy, 
infancy,  early,  middle,  and  late 
childhood,  adolescence,  etc.).  These 
stages  of  development  may  have 
different  sensitivities  to  agents,  and 
exposure  estimates  should  be  derived 
for  as  many  as  possible.  In  addition, 
exposure  to  either  parent  prior  to 
conception  must  be  considered  in 
relation  to  adverse  developmental 
effects. 

There  is  also  a  possibility  that  a  single 
exposure  may  be  sufficient  to  produce 
adverse  developmental  effects  (i.e., 
repeated  exposure  is  not  a  necessary 
prerequisite  for  developmental  toxicity 
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to  be  manifested,  although  it  should  be 
considered  in  cases  where  there  is 
evidence  of  cumulative  exposure  or 
where  the  half-life  of  the  agent  is 
sufficiently  long  to  produce  an 
increasing  body  burden  over  time). 
Therefore,  it  is  assumed  that,  in  most 
cases,  a  single  exposure  at  any  of 
several  developmental  stages  may  be 
sufficient  to  produce  an  adverse 
developmental  effect.  Most  of  the  data 
available  for  risk  assessment  involve 
exposures  over  several  days  of 
development.  Thus,  human  exposure 
estimates  used  to  calculate  margins  of 
exposure  (MOE,  see  following  section) 
or  to  compare  with  the  RfDox  or  RfCi>T 
are  usually  based  on  a  daily  dose  that  is 
not  adjusted  for  duration  or  pattern  of 
exposure.  For  example,  it  would  be 
inappropriate  in  developmental  toxicity 
risk  assessments  to  use  time-weighted 
averages  or  adjustment  of  exposure  over 
a  different  time  frame  than  that  actually 
encountered  (such  as  the  adjustment  of 
a  6-hour  inhalation  exposure  to  account 
for  a  24-hour  exposure  scenario),  unless 
pharmacokinetic  data  were  available  to 
indicate  an  accumulation  with 
continuous  exposure.  Li  the  case  of 
intermittent  exposures,  examination  of 
the  peak  exposure(s),  as  well  as  the 
average  exposure  over  the  time  period 
of  exposure,  would  be  important. 

It  should  be  recognized  that,  based  on 
the  definition  used  in  these  Guidelines 
for  developmental  toxicity,  exposure  of 
almost  any  segment  of  the  human 
population  may  lead  to  risk  to  the 
developing  organism.  This  would 
include  fertile  men  and  women,  the 
developing  embryo  and  fetus,  and 
children  up  to  the  age  of  sexual 
maturation.  Although  some  effects  of 
developmental  exposures  may  be 
manifested  while  the  exposure  is 
occurring  (e.g.,  spontaneous  abortion, 
structural  abnormality  present  at  birth, 
childhood  mental  retardation),  some 
effects  may  not  be  detectable  until  later 
in  life,  long  after  exposure  has  ceased 
(e.g.,  perinataliy  induced  carcinogenesis, 
impaired  reproductive  fimction, 
shortened  lifespan). 

V.  Risk  Characterization 

a.  Overview 

Risk  characterization  is  the 
culmination  of  the  risk  assessment 
process.  In  this  final  step,  risk 
characterization  involves  integration  of 
the  toxicity  information  from  the  hazard 
identification/dose-response  evaluation 
with  the  human  exposure  estimates  and 
provides  an  evaluation  of  the  overall 
quality  of  the  assessment,  describes  risk 
in  terms  of  the  nature  and  extent  of 
harm,  and  communicates  the  results  of 


the  risk  assessment  to  a  risk  manager. 
The  risk  manager  can  then  use  the  risk 
assessment,  along  with  other  risk 
management  elements,  to  make  public 
health  decisions.  The  following  sections 
describe  these  three  aspects  of  the  risk 
characterization  in  more  detail,  but  do 
not  attempt  to  provide  a  full  discussion 
of  risk  characterization.  Rather  these 
Guidelines  point  out  issues  that  are 
important  to  risk  characterization  for 
developmental  toxicity. 

B.  Integration  of  the  Hazard 
Identification/Dose-Respcnse 
Evaluation  and  Exposure  Assessment 

In  developing  the  hazard 
identification/dose-response  and 
exposure  portions  of  the  risk 
assessment,  the  risk  assessor  makes 
many  judgments  concerning  human 
relevance  of  the  toxicity  data,  including 
the  appropriateness  of  the  various 
animal  models  for  which  data  are 
available,  the  route,  timing,  and  duration 
of  exposure  relative  to  expected  human 
exposure,  etc.  These  judgments  should 
be  summarized  at  each  stage  of  the  risk 
assessment  process  (e.g.,  the  biological 
relevance  of  anatomical  variations  may 
be  made  in  the  hazard  identification 
process,  or  species  differences  in 
metabolic  patterns  in  the  dose-response 
evaluation).  When  data  are  not 
available  to  make  such  judgments,  as  is 
often  the  case,  the  background 
information  and  assumptions  discussed 
in  the  Introduction  (Section  I)  provide  a 
default  position.  The  risk  assessor  must 
determine  if  some  of  these  judgments 
have  implications  for  other  portions  of 
the  assessment,  and  whether  the  various 
components  of  the  assessment  are 
compatible. 

The  description  of  the  relevant  data 
should  convey  the  major  strengths  and 
weaknesses  of  the  assessment  that  arise 
from  availability  of  data  and  the  current 
hmits  of  understanding  of  the 
mechanisms  of  toxicity.  Confidence  in 
the  results  of  a  risk  assessment  is  a 
function  of  confidence  in  the  results  of 
the  analysis  of  these  elements.  Each  of 
these  elements  should  have  its  own 
characterization  as  a  part  of  it. 
Interpretation  of  data  should  be 
explained,  and  the  risk  manager  should 
be  given  a  clear  picture  of  consensus  or 
lack  of  consensus  that  exists  about 
significant  aspects  of  the  assessm.ent. 
Whenever  more  than  one  view  is 
supported  by  the  data  and  choosing 
between  them  is  difficult,  both  views 
should  be  presented.  If  one  has  been 
selected  over  another,  the  rationale 
should  be  given;  if  not,  then  both  should 
be  presented  as  plausible  alternative 
results. 


The  risk  characterization  should  not 
only  examine  the  judgments,  but  also 
explain  the  constraints  of  available  data 
and  the  state  of  knowledge  about  the 
phenomena  studied  in  making  them, 
including: 

•  The  qualitative  conclusions  about 
the  likelihood  that  the  agent  may  pose  a 
specific  hazard  to  human  health,  the 
nature  of  the  observed  ejects,  under 
what  conditions  (route,  dose  levels, 
time,  and  duration)  of  exposure  these 
effects  occur,  and  whether  the  health- 
related  data  are  sufficient  to  use  in  a 
risk  assessment; 

•  A  discussion  of  the  dose-response 
patterns  for  the  critical  effecf(s),  data 
such  as  the  shapes  and  slopes  of  the 
dose-response  curves  for  the  various 
end  points,  the  rationale  behind  the 
determination  of  the  NOAEL.  LOAEL, 
and/or  calculation  of  the  benchmark 
dose,  and  the  assumptions  underlying 
the  estimation  of  the  RfDor  or  RfCor: 
and 

•  The  estimates  of  the  magnitude  of 
human  exposure,  the  route,  duration, 
and  pattern  of  the  exposure,  relevant 
pharmacokinetics,  and  the  size  and 
characteristics  of  the  populations 
exposed. 

The  risk  characterization  of  en  agent 
should  be  based  on  data  from  the  most 
appropriate  species,  or,  if  such 
information  is  not  available,  on  the  most 
sensitive  species  tested.  It  should  also 
be  based  on  the  most  sensitive  indicator 
of  toxicity,  whether  maternal,  paternal, 
or  developmental,  when  such  data  are 
available,  and  should  be  considered  in 
relationship  to  other  forms  of  toxicity. 

If  data  used  in  characterizing  risk  are 
from  a  route  of  exposure  other  than  the 
expected  human  exposure,  then 
pharmacokinetic  data  should  be  used,  if 
available,  to  extrapolate  across  routes 
of  exposure.  If  such  data  are  not 
available,  the  Agency  makes  certain 
assumptions  concerning  the  amount  of 
absorption  likely  or  the  applicability  of 
the  data  from  one  route  to  another  (U.S. 
EPA,  1984, 1985b). 

The  level  of  confidence  in  the  hazard 
identification/dose-response  evaluation 
should  be  stated  to  the  extent  possible, 
including  determination  of  the 
appropriate  category  regarding 
sufficiency  of  the  health-related  data.  A 
comprehensive  risk  assessment  ideally 
includes  information  on  a  variety  of  end 
points  that  provide  insight  into  the  full 
spectrum  of  developmental  responses.  A 
profile  that  integrates  both  human  and 
test  species  data  and  incorporates  a 
broad  range  of  developmental  effects 
provides  more  confidence  in  a  risk 
assessment  for  a  given  agent. 
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The  ability  to  describe  the  nature  of 
human  exposure  is  important  for 
prediction  of  specific  outcomes  and  the 
likehhood  of  permanence  or  reversibility 
of  the  effect.  An  important  part  of  this 
effort  is  a  description  of  the  nature  of 
the  exposed  populations.  For  example, 
the  consequences  of  exposure  to  the 
developing  individual  versus  the  adult 
can  differ  markedly  and  again  can 
influence  whether  the  effects  are 
transient  or  permanent.  Other 
considerations  relative  to  human 
exposures  might  include  potential 
synergistic  effects,  increased 
susceptibility  resulting  from  concurrent 
for  exposures  to  other  agents, 
concurrent  disease,  and  nutritional 
status. 

C.  Descriptors  of  Developmental 
Toxicity  Risk 

There  are  a  number  of  ways  to 
describe  risks.  These  include: 

1.  Estimation  of  the  Number  of 
Individuals  Exposed  to  Levels  of 
Concern 

The  RIDot  or  RfCirr  is  assumed  to  be  a 
level  at  or  below  which  no  significant 
risk  occurs.  Therefore,  information  on 
the  populations  at  or  below  the  RfDor  or 
RfCoT  ("not  likely  to  be  at  risk")  and 
above  the  RIDot  or  RfCor  ("may  be  at 
risk")  may  be  useful  information  for  risk 
managers. 

This  method  is  particularly  useful  to  a 
risk  manager  considering  possible 
actions  to  ameliorate  risk  for  a 
population.  If  the  number  of  persons  in 
the  "at  risk"  category  can  be  estimated, 
then  the  number  of  persons  potentially 
removed  from  the  "at  risk"  category 
after  a  contemplated  action  is  taken  can 
be  used  as  an  indication  of  the  efficacy 
of  that  action. 

2.  Presenting  Specific  Scenarios 

Presenting  specific  scenarios  in  the 
form  of  "what  if?"  questions  is 
particularly  useful  to  give  perspective  to 
the  risk  manager,  especially  where 
criteria,  tolerance  limits,  or  media 
quality  limits  are  being  set.  The  question 
being  asked  in  these  cases  is,  "At  this 
proposed  limit,  what  would  be  the 
resulting  risk  for  developmental  toxicity 
above  the  RIDot?" 

3.  Risk  Characterization  for  Highly 
Exposed  Individuals 

This  measure  and  the  next  are 
examples  of  specific  scenarios.  The 
purpose  of  this  measure  is  to  describe 
the  upper  end  of  the  exposure 
distribution.  This  allows  risk  managers 
to  evaluate  whether  certain  individuals 
are  at  disproportionately  high  or 
unacceptably  high  risk. 


The  ob)ective  of  looking  at  the  upper 
end  of  the  exposure  distribution  is  to 
derive  a  realistic  estima'e  of  a  relatively 
highly  exposed  individual(s),  for 
example  by  identifying  a  specified  upper 
percentile  of  exposure  in  the  population 
and/or  by  estimating  the  exposure  of  the 
most  highly  exposed  individual(s). 
Whenever  possible,  it  is  important  to 
express  the  number  of  individuals  who 
comprise  the  highly  exposed  group  and 
discuss  the  potential  for  exposure  at  still 
higher  levels. 

If  population  data  are  absent,  it  will 
often  be  possible  to  describe  a  scenario 
representing  high  end  exposures  using 
upper  percentile  or  judgment-based 
values  for  exposure  variables.  In  these 
instances,  caution  should  be  taken  not 
to  overestimate  the  high  end  values  if  a 
"reasonable"  exposure  estimate  is  to  be 
achieved. 

4.  Risk  Characterization  for  Highly 
Sensitive  or  Susceptible  Individuals 

The  purpose  of  this  measure  is  to 
quantify  exposure  to  identified  sensitive 
or  susceptible  populations  to  the  e^ect 
of  concern.  Sensitive  or  susceptible 
individuals  are  those  within  the  exposed 
population  at  increased  risk  of 
expressing  the  adverse  effect.  All  stages 
of  development  might  be  considered 
highly  sensitive  or  susceptible,  but 
certain  subpopulations  can  sometimes 
be  identified  because  of  critical  periods 
for  exposure;  for  example,  pregnant  or 
lactating  women,  infants,  children, 
adolescents. 

In  general,  not  enough  is  understood 
about  the  mechanisms  of  toxicity  to 
identify  sensitive  subgroups  for  all 
agents,  although  factors  such  as 
nutrition,  personal  habits  (e.g.,  smoking, 
alcohol  consumption,  illicit  drug  abuse), 
or  pre-existing  disease  (e.g..  diabetes) 
may  predispose  some  individuals  to  be 
more  sensitive  to  the  developmental 
effects  of  various  agents. 

5.  Other  Risk  Descriptors 

In  risk  characterization,  dose- 
response  information  and  the  human 
exposure  estimates  may  be  combined 
either  by  comparing  the  RfDw  or  RfQyr 
and  the  human  exposure  estimate  or  by 
calculating  the  margin  of  exposure 
(MOE).  The  MOE  is  the  ratio  of  the 
NOAEL  from  the  most  appropriate  or 
sensitive  species  to  the  estimated 
human  exposure  level  from  all  potential 
sources  (U.S.  EPA,  1985b).  If  a  NOAEL  is 
not  available,  a  LOAEL  may  be  used  in 
the  calculation  of  the  MOE,  but 
considerations  for  the  acceptability 
would  be  different  than  when  a  NOAEL 
is  used.  Considerations  for  the 
acceptabiUty  of  the  MOE  are  similar  to 
that  for  the  uncertainty  factor  applied  to 


the  LOAEL.  NOAEL.  or  the  benchmark 
dose.  The  MOE  is  presented  along  with 
the  characterization  of  the  data  base, 
including  the  strengths  and  weaknesses 
of  the  toxicity  and  exposure  data,  the 
number  of  species  affected,  and  the 
dose-response,  route,  timing,  and 
duration  information.  The  RfDur  or 
RfCuT  comparison  with  the  human 
exposure  estimate  and  the  calculation  of 
the  MOE  are  conceptually  similar  but 
are  used  in  different  regulatory 
situations.  If  the  MOE  is  equal  to  or 
more  than  the  uncertainty  factor  used  as 
a  basis  for  an  RfDur  or  RfCpT.  then  the 
need  for  regulatory  concern  is  likely  to 
be  reduced. 

The  choice  of  approach  is  dependent 
upon  several  factors,  including  the 
statute  involved,  the  situation  being 
addressed,  the  data  base  used,  and  the 
needs  of  the  decision  maker.  While 
these  methods  of  describing  risk  do  not 
actually  estimate  risks  per  se.  they  give 
the  risk  manager  some  sense  of  how 
close  the  exposures  are  to  levels  of 
concern.  The  RfDor.  RfCw  and/or  the 
MOE  are  considered  along  with  other 
risk  assessment  and  risk  management 
issues  in  making  risk  management 
decisions,  and  the  scientific  issues  that 
must  be  taken  into  account  in 
establishing  them  have  been  addressed 
here. 

E.  Communicating  Results 

Once  the  risk  characterization  is 
completed,  the  focus  turns  to 
communicating  results  to  the  risk 
manager.  The  risk  manager  uses  the 
results  of  the  risk  characterization,  other 
technologic  factors,  and 
nontechnological  social  and  economic 
considerations  in  reaching  a  regulatory 
decision.  Because  of  the  way  in  which 
these  risk  management  factors  may 
impact  different  cases,  consistent  but 
not  necessarily  identical  risk 
management  decisions  must  be  made  on 
a  case-by-case  basis.  Consequently,  it  is 
entirely  possible  and  appropriate  that  an 
agent  with  a  specific  risk 
characterization  may  be  regulated 
differently  under  different  statutes. 
These  Guidelines  are  not  intended  to 
give  guidance  on  the  nonscientific 
aspects  of  risk  management  decisions. 

VI.  Summary  and  Research  Needs 

These  Guidelines  summarize  the 
procedures  that  the  U.S.  Environmental 
Protection  Agency  uses  in  evaluating  the 
potential  for  agents  to  cause 
developmental  toxicity.  While  these  are 
the  first  amendments  to  the 
developmental  toxicity  guidelines  issued 
in  1966,  further  revisions  and  updates 
will  be  made  as  advances  occur  in  the 
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the  LOAEL  NOAEL.  or  the  benchmark 
dose.  The  MOE  is  presented  along  with 
the  characterization  of  the  data  base, 
including  the  strengths  and  weaknesses 
of  the  toxicity  and  exposure  data,  the 
number  of  species  affected,  and  the 
dose-response,  route,  timing,  and 
duration  information.  The  RfDor  or 
RfCoT  comparison  with  the  human 
exposure  estimate  and  the  calculation  of 
the  MOE  are  conceptually  similar  but 
are  used  in  different  regulatory 
situations.  If  the  MOE  is  equal  to  or 
more  than  the  uncertainty  factor  used  as 
a  basis  for  an  RfDur  or  RfCor.  then  the 
need  for  regulatory  concern  is  likely  to 
be  reduced. 

The  choice  of  approach  is  dependent 
upon  several  factors,  including  the 
statute  involved,  the  situation  being 
addressed,  the  data  base  used,  and  the 
needs  of  the  decision  maker.  While 
these  methods  of  describing  risk  do  not 
actually  estimate  risks  per  se,  they  give 
the  risk  manager  some  sense  of  how 
close  the  exposures  are  to  levels  of 
concern.  The  RfDor.  RfCiyr.  and/or  the 
MOE  are  considered  along  with  other 
risk  assessment  and  risk  management 
issues  in  making  risk  management 
decisions,  and  the  scientific  issues  that 
must  be  taken  into  account  in 
establishing  them  have  been  addressed 
here. 

E.  Communicating  Results 

Once  the  risk  characterization  is 
completed,  the  focus  turns  to 
communicating  results  to  the  risk 
manager.  The  risk  manager  uses  the 
results  of  the  risk  characterization,  other 
technologic  factors,  and 
nontechnological  social  and  economic 
considerations  in  reaching  a  regulatory 
decision.  Because  of  the  way  in  which 
these  risk  management  factors  may 
impact  different  cases,  consistent  but 
not  necessarily  identical  risk 
management  decisions  must  be  made  on 
a  case-by-case  basis.  Consequently,  it  is 
entirely  possible  and  appropriate  that  an 
agent  with  a  specific  risk 
characterization  may  be  regulated 
differently  under  different  statutes. 
These  Guidelines  are  not  intended  to 
give  guidance  on  the  nonscientific 
aspects  of  risk  management  decisions. 

VI.  Suoimary  and  Research  Needs 

These  Guidelines  summarize  the 
procedures  that  the  U.S.  Environmental 
Protection  Agency  uses  in  evaluating  the 
potential  for  agents  to  cause 
developmental  toxicity.  While  these  are 
the  first  amendments  to  the 
developmental  toxicity  guidelines  issued 
in  1986,  further  revisions  and  updates 
will  be  made  as  advances  occur  in  the 


field.  These  Guidelines  discuss  the 
assumptions  that  should  be  made  in  risk 
assessment  for  developmental  toxicity 
because  of  gaps  in  our  knowledge  about 
underlying  biological  processes  and  how 
these  compare  across  species. 
Research  to  improve  the  risk 
assessment  process  is  needed  in  a 
number  of  areas.  For  example,  research 
is  needed  to  delineate  the  mechanisms 
of  developmental  toxicity  and 
pathogenesis,  provide  comparative 
pharmacokinetic  data,  examine  the 
validity  of  short-term  in  vivo  and  in 
vitro  tests,  elucidate  possible  functional 
alterations  and  their  critical  periods  of 
exposure  to  toxic  agents,  develop 
improved  animal  models  to  examine  the 
developmental  effects  of  exposure 
during  the  premating  and  early 
postmating  periods  and  in  neonates, 
further  evaluate  the  relationship 
between  maternal  and  developmental 
toxicity,  provide  insight  into  the  concept 
of  threshold,  develop  approaches  for 
improved  mathematical  modeling  of 
adverse  developmental  effects,  and 
improve  animal  models  for  examining 
the  effects  of  agents  given  by  various 
routes  of  exposure.  Epidemiologic 
studies  with  quantitative  measures  of 
exposure  are  also  strongly  encouraged. 
Such  research  will  aid  in  the  evaluation 
and  interpretation  of  data  on 
developmental  toxicity,  and  should 
provide  methods  to  more  precisely 
assess  risk. 
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PART  B:  RESPONSE  TO  PUBUC  AND 
SCIENCE  ADVISORY  BOARD  COMMENTS 

I.  Introduction 

This  section  sununarizes  the  major 
issues  raised  in  the  public  and  Science 
Advisory  Board  (SAB)  comments  on  the 
Proposed  Amendments  to  the  GuideHnes 
for  the  Health  Assessment  of  Suspect 
Developmental  Toxicants  published 
March  6. 1989  (54  FR  9386-9403). 
Comments  were  received  from  25 
individuals  or  organizations.  The 
Agency's  initial  summary  of  the  public 
comments  and  proposed  responses  were 
presented  to  the  Environmental  Health 
Committee  of  the  SAB  on  October  27, 
1989.  The  report  of  the  SAB  Committee 
was  provided  to  the  Agency  on  April  ^, 
1990. 

The  SAB  and  public  comments  were 
diverse  and  addressed  issues  from  a 
variety  of  perspectives.  The  majority  of 
the  comments  were  favorable  and  in 
support  of  the  Proposed  Amendments  to 
the  Guidelines.  Many  praised  the 
Agency's  efforts  as  being  timely  and 
well-justified.  Most  commentors  also 
gave  specific  comments  or  criticisms  for 


further  consideratioiu  clarification,  or 
re-evaluation.  For  example,  there  was 
concern  expressed  about  the  Guidelines 
imposing  further  testing  requirements, 
particularly  functional  testing,  and  many 
commentors  felt  that  the  Proposed 
Amendments  discounted  the  role  of 
maternal  toxicity  in  developmental 
toxicity.  In  addiiion,  there  was  concern 
that  the  proposed  weight-of-evidence 
scheme  would  promote  labeling  of 
agents  as  causing  developmental 
toxicity  before  the  entire  risk 
assessment  process  was  completed. 

The  SAB  Ckimmittee  also  indicated 
that  the  proposed  revisions  were 
adequately  founded  in  developmental 
toxicology  and  represented  a  step 
forward  for  the  Agency.  They  suggested 
that  the  Agency  revisit  the  weighl-of- 
evidence  scheme  to  avoid  confusion 
with  more  commonly  applied  uses  of 
such  classifications,  and  to  develop  a 
more  powerful  conceptual  approach. 
Further,  the  SAB  Committee  urged  that 
the  Agency  begin  to  move  away  from 
the  current  use  of  the  no-observed- 
adverse-effect  level  (NOAEL)  and 
lowest-observed-adverse-effect  level 
(LOAEL)  basis  fur  calculating  the 
reference  dose  for  developmental 
toxicity  to  a  benchmark  dose  and 
confidence  limit  approach  tied  to 
empirical  models  of  dose-response 
relationships. 

In  response  to  the  comments,  the 
Agency  has  modified  or  clarified  many 
sections  of  the  Guidelines.  For  the 
purposes  of  this  discussion,  the  major 
issues  reflected  by  the  public  and  SAB 
comments  are  discussed.  Several  minor 
recommendations,  which  are  not 
discussed  specifically  here,  also  were 
considered  by  the  Agency  in  the 
revision  of  these  Guidelines. 

n.  Intent  of  the  Guidelines 

Many  of  the  public  comments 
indicated  some  misunderstanding  of  the 
Intent  of  the  Guidelines,  apparently 
assuming  that  the  risk  assessment         , 
guidelines  impose  testing  requirements. 
In  particular,  some  commentors 
suggested  that  because  the  Agency  was 
providing  guidance  on  the  interpretation 
of  tests  not  required  in  the  EPA  testing 
guidelines,  the  Agency  was  suggesting 
that  these  tests  be  required  in  the  future. 

The  1986  Guidelines  and  the  1989 
Proposed  Amendments  clearly  state  that 
these  guidelines  are  not  Agency  testing 
guidelines,  but  rather  are  intended  to 
ensure  uniform  interpretation  of  all 
existing,  relevant  data.  However,  to 
avoid  any  confusion,  the  discussion  of 
study  designs  has  been  changed  to 
avoid  the  impression  that  these 
Guidelines  set  testing  requirements.  In 
the  evaluation  of  data  on  an  agent  for 


risk  assessment,  relevant  data  are  often 
encountered  that  have  been  generated 
from  nontraditional  tests.  In  such  cases, 
it  is  imperative  that  the  Agency  provide 
guidance  so  that  all  data  considered  to 
be  relevant  are  included  in  the  risk 
assessment  and  are  interpreted 
uniformly. 

III.  Basic  Assumptions  j 

In  the  1966  Guidelines,  several      ■ 
assumptions  were  implicit  in  the 
approach  to  risk  assessment,  but  were 
not  explicitly  slated.  These  assumptions 
were  detailed  in  the  1989  Proposed 
Amendments.  Comments  received  from 
the  public  and  the  SAB  favored 
presentation  of  these  assumptions  and 
generally  agreed  with  the  wording, 
except  for  the  fourth  assumption  which 
concerns  the  use  of  the  most  relevant  or 
most  sensitive  species.  The  1989 
Proposed  Amendments  stated  that  "it  is 
assumed  that  the  most  sensitive  species 
should  be  used  to  estimate  human  risk. 
When  data  are  available  (e.g., 
pharmacokinetic,  metabolic)  to  suggest 
the  most  appropriate  species,  that 
species  will  be  used  for  extrapolation." 
The  SAB  recommended  that  for  this 
assumption,  the  basic  position  of  the 
Agency  should  be  to  use  data  from  the 
most  relevant  species,  and  that  use  of 
data  from  the  most  sensitive  species 
should  be  the  default  position.  In 
addition,  the  SAB  recommended  that  the 
threshold  assumption  be  considered 
carefully  in  the  dose-response 
assessment  of  any  agent,  and  that  the 
Agency  develop  more  comprehensive 
approaches  to  risk  assessment  as 
discussed  further  in  the  following 
sections. 

Changes  have  been  made  in  the 
statement  of  the  basic  assumphons  in 
line  with  the  SAB  and  public  comments 
that  clarify,  but  do  not  alter,  the  intent  of 
the  assumptions. 

IV.  Matemal/Oeveiopmenlal  Toxicity 

The  1989  Proposed  Amendments 
stated  that  "when  adverse 
developmental  effects  are  produced  only 
at  maternally  toxic  doses,  they  are  still 
considered  to  represent  developmental 
toxicity  and  should  not  be  discounted  as 
being  secondary  to  maternal  toxicity." 
This  statement  and  others  concerning 
the  interpretation  of  developmental 
toxicity  in  the  presence  of  maternal 
toxicity  were  the  subject  of  a 
considerable  number  of  public 
comments  and  were  also  addressed  by 
the  SAB.  In  general,  commentors  were 
divided  in  their  opinions  on  whether 
they  supported  the  Agency's  statements 
or  felt  that  they  discounted  the  role  of 
maternal  toxicity  in  developmental 
toxicity,  but  in  general,  the 


recommended  changes  did  not 
significantly  alter  the  intent  of  the 
statements.  The  SAB  endorsed  the 
proposed  revision,  and  suggested  that 
the  Agency  retain  the  statement  that 
was  made  in  the  Proposed  Amendments. 

In  these  Guidelines,  the  position  is 
further  clarified  by  indicating  that  when 
maternal  toxicity  is  significantly  greater 
than  the  minimal  maternally  toxic  dose, 
developmental  effects  at  that  dose  may 
be  difficult  to  interpret.  This  statement 
is  added  to  clarify,  but  not  to  change, 
the  intent  or  meaning  of  the  statements 
regarding  the  relationship  between 
maternal  and  developmental  toxicity. 
From  a  risk  assessment  point  of  view, 
whether  a  developmental  effect  is  or  is 
not  secondary  to  maternal  toxicity,  does 
not  impact  on  the  selection  of  the 
NO.AEL  or  other  dose-response 
methodology. 

V.  Functional  Developmental  Toxicity 

The  1989  Proposed  Amendments 
provided  information  on  the  state-of-the- 
art  in  the  evaluation  of  functional  effects 
resulting  from  developmental  exposures. 
Several  commentors  voiced  strong 
objection  to  this  section  because  they 
perceived  it  as  indicating  an  imminent 
requirement  for  testing.  Several 
indicated  there  are  no  standard  methods 
for  functional  testing,  some  felt  that 
functional  end  points  should  not  be  used 
to  establish  the  NOAEL  and  others 
voiced  concern  about  the  problems  with 
using  postnatal  exposures  in  animal 
studies. 

The  final  Guidelines  further  update 
this  section  to  include  a  discussion  of 
the  latest  changes  in  the  requirements 
for  functional  developmental  toxicity 
testing  by  the  Agency,  and  reflect  the 
current  approach  to  interpretation  of 
such  data,  with  incorporation  of 
information  from  the  EPA/NIDA- 
sponsored  "Workshop  on  the 
Qualitative  and  Quantitative 
Comparability  of  Human  and  Animal 
Developmental  Neurotoxicity"  (1990). 
The  intent  of  these  Guidelines  as  stated 
above,  is  not  to  change  testing 
requirements  but  to  give  guidance  when 
these  types  of  data  are  encountered  in 
the  risk  assessment  process.  The 
Guidelines  also  indicate  that  functional 
developmental  toxicity  end  points  will 
be  used  for  establishing  the  NOAEL 
when  they  are  found  to  be  the  adverse 
effect  occurring  at  the  lowest  dose  in 
appropriate,  well-conducted  studies. 
Interpretation  of  postnatal  exposure 
data  is  a  concern,  and  must  take  into 
consideration  effects  on  the  mother,  her 
offspring,  and  possible  interactions:  a 
statement  to  this  effect  has  been  added. 
Further  interpretation  of  data  will  be 
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discussed  in  the  guidance  being 
developed  by  the  Agency  on 
neurotoxicity  risk  assessment. 

VI.  Weight-of-Evidence  Scheme 

The  1989  Proposed  Amendments 
described  important  considerations  in 
determining  the  relative  weight  of 
various  kinds  of  data  in  estimating  the 
risk  of  developmental  toxicity  in 
humans.  The  intent  of  the  proposed 
weight-of-evidence  (WOE)  scheme  was 
that  it  not  be  used  in  isolation,  but  be 
used  as  the  first  step  in  the  risk 
assessment  process,  to  be  integrated 
with  dose-response  information  and  the 
exposure  assessment. 

The  WOE  scheme  was  the  subject  of  a 
considerable  number  of  public 
comments,  and  was  one  of  the  major 
concerns  of  the  SAB.  The  concern  of 
public  commentors  was  that  the 
reference  to  human  developmental 
toxicity  in  this  scheme  suggested  that  a 
chemical  could  be  prematurely 
designated,  and  perhaps  labeled,  as 
causing  developmental  toxicity  in 
humans  prior  to  the  completion  of  the 
risk  assessment  process.  The  SAB 
suggested  that  the  intended  use  of  this 
scheme  was  not  consistent  with  the  use 
of  the  term  "weight  of  evidence"  in  other 
contexts,  since  WOE  is  usually  thought 
of  as  an  evaluation  of  the  total 
composite  of  information  available  to 
make  a  judgment  about  risk.  In  addition, 
the  SAB  Committee  proposed  that  the 
Agency  consider  development  of  a  more 
conceptual  approach  using  decision 
analytical  techniques  to  predict  the 
relationships  among  various  outcomes. 

In  the  final  Guidelines,  the 
terminology  used  in  the  WOE  scheme 
has  been  completely  changed  and 
retitled  "Characterization  of  the  Health- 
Related  Data  Base."  The  intended 
purpose  of  the  scheme  is  to  provide  a 
framework  and  criteria  for  making  a 
decision  on  whether  or  not  sufficient 


data  are  available  to  conduct  a  risk 
assessment.  This  decision  is  based  on 
the  available  data,  whether  animal  or 
human,  and  does  not  necessarily  imply 
human  hazard.  This  decision  process  is 
part  of,  but  n(^  the  complete.  WOE 
evaluation,  wi^ich  also  takes  into 
account  the  RfDor  or  RfCor  and  the 
human  exposure  information, 
culminating  in  risk  characterization. 

The  Hnal  Guidelines  also  place  strong 
emphasis  on  the  integration  of  the  dose- 
response  evaluation  with  hazard 
information  in  characterizing  the 
sufficiency  of  the  health-related  data 
base.  In  line  with  this  approach,  the 
Guidelines  have  been  reorganized  to 
combine  hazard  identification  and  dose- 
response  evaluation.  Finally,  the  SAB 
comments  on  developing  a  conceptual 
matrix  provide  an  interesting  challenge, 
but  current  data  indicate  that  the 
relationships  among  end  points  of 
developmental  toxicity  are  not 
consistent  across  chemicals  or  species. 
The  Agency  is  currently  supporting 
modeling  efforts  to  further  explore  the 
relationship  among  various  development 
toxicity  end  points  and  the  development 
of  biologically  based  dose-response 
models  that  consider  multiple  effects. 

VII.  Applicability  of  the  RfDor  Concept 
and  the  Benchmark  Dose  Approach 

The  1989  Proposed  Amendments 
introduced  the  term  "reference  dose  for 
developmental  toxicity — RfDor."  based 
on  short-term  exposure,  to  distinguish  it 
from  the  reference  dose  (RfD).  which  is 
used  for  chronic  exposure  situations. 
The  public  comments  received  generally 
supported  the  RfDtrr  approach.  The  SAB 
also  agreed  with  the  concept  of  the 
RfDoT  for  developmental  toxicity  risk 
assessment,  based  on  short-term 
exposure.  In  addition,  the  SAB  urged  the 
Agency  to  consider  strengthening  the 
RID  approach  by  moving  to  more 
quantitative  alternatives  to  the  NOAEL 


In  particular,  the  use  of  a  benchmark 
dose  approach  to  replace  the  NOAEL 
was  strongly  suggested. 

The  final  Guidelines  have 
incorporated  many  of  the  SAB 
Committee's  suggestions  concerning  the 
development  of  more  quantitative 
approaches  to  the  RfD,  and  state  that 
the  Agency  is  beginning  to  use  the 
benchmark  dose  approach  for 
comparison  with  and  interpretation  of 
the  NOAEL.  That  is,  benchmark  dose 
calculations  may  allow  better 
interpretation  of  dose-response  data 
and,  in  particular,  what  level  of  risk  may 
be  associated  with  the  NOAEL  The 
Agency  also  has  developed  the  concept 
of  an  inhalation  reference  concentration 
(RfC)  and  the  RfCor »»  being  calculated 
for  inhalation  concentrations  based  on 
developmental  toxicity.  Guidance  for 
use  of  the  benchmark  dose  in  the 
calculation  of  the  RfDor  or  RfCor  is  not 
included  in  the  final  Guidelines,  because 
of  the  limited  experience  of  the  Agency 
with  this  approach.  There  are  several 
issues  that  must  be  addressed  prior  to 
its  use  for  this  purpose;  for  example,    ' 
which  benchmark  dose  (e.g.,  LEDoi. 
LEDos,  LEDio)  should  be  used  for 
calculating  the  RfD^  or  RfC^.  and  what 
are  the  appropriate  uncertainty  factors 
that  should  be  applied  to  the  benchmark 
dose  for  deriving  the  RfDox  or  RfCor? 
Should  the  uncertainty  factor  applied  to 
an  LEDio  be  similar  to  that  applied  to  a 
LOAEL.  or  should  the  uncertainty  factor 
applied  to  an  LEDot  be  equal  to  or  less 
than  that  applied  to  a  NOAEL?  These 
and  other  questions  are  being  addressed 
in  ongoing  Agency  studies  on  the 
calculation  of  the  RfDor  or  RfCiyr  using 
the  benchmark  dose  approach.  As 
results  become  available,  and  as  further 
guidance  is  developed,  this  information 
will  be  published  as  a  supplement  to 
these  Guidelines. 

(FR  Doc.  91-29178  Filed  12-4-81;  8:45  am] 
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In  particular,  the  use  of  a  benchmark 
dose  approach  to  replace  the  NOAEL 
was  strongly  suggested. 

The  final  Guidelines  have 
incorporated  many  of  the  SAB 
Committee's  suggestions  concerning  the 
development  of  more  quantitative 
approaches  to  the  RfD,  and  state  that 
the  Agency  is  beginning  to  use  the 
benchmark  dose  approach  for 
comparison  with  and  interpretation  of 
the  NOAEL  That  is,  benchmark  dose 
calculations  may  allow  better 
interpretation  of  dose-response  data 
and,  in  particular,  what  level  of  risk  may 
be  associated  with  the  NOAEL.  The 
Agency  also  has  developed  the  concept 
of  an  inhalation  reference  concentration 
(RfC)  and  the  RfCor  is  being  calculated 
for  inhalation  concentrations  based  on 
developmental  toxicity.  Guidance  for 
use  of  the  benchmark  dose  in  the 
calculation  of  the  RfDor  or  RfCur  is  not 
included  in  the  final  Guidelines,  because 
of  the  limited  experience  of  the  Agency 
with  this  approach.  There  are  several 
issues  that  must  be  addressed  prior  to 
its  use  for  this  purpose;  for  example,    - 
which  benchmark  dose  (e.g.,  LEDoi, 
LEDos,  LEDio)  should  be  used  for 
calculating  the  RfDor  or  RfCor.  and  what 
are  the  appropriate  uncertainty  factors 
that  should  be  applied  to  the  benchmark 
dose  for  deriving  the  RfDor  or  RfCor? 
Should  the  uncertainty  factor  applied  to 
an  LEDio  be  similar  to  that  applied  to  a 
LOAEL.  or  should  the  uncertainty  factor 
applied  to  an  LEDoi  be  equal  to  or  less 
than  that  applied  to  a  NOAEL?  These 
and  other  questions  are  being  addressed 
in  ongoing  Agency  studies  on  the 
calculation  of  the  RfDnr  or  RfCor  using 
the  benchmark  dose  approach.  As 
results  become  available,  and  as  further 
guidance  is  developed,  this  information 
will  be  published  as  a  supplement  to 
these  Guidelines. 

(FR  Doc.  91-29178  Filed  12-4-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offtc*  Of  the  Secretary 

[Docket  No.  N-fl1-3183;  FR-2«77-N-02;  RIN 
2501-AB11] 

Shelter  Plus  Care  Program;  Notice  of 
Program  Guidelines 

AQENCY:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  program  guidelines. 

summary:  This  Notice  announces 
HUD's  revised  guidelines,  for  immediate 
effect,  for  the  operation  of  the  Shelter 
Plus  Care  program.  The  Shelter  Plus 
Care  program  was  authorized  by  the 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28, 1990) 
to  provide  rental  housing  assistance,  in 
connection  with  supportive  services 
funded  from  sources  other  than  this 
program,  to  homeless  persons  with 
disabilities  (primarily  persons  who  are 
seriously  mentally  ill;  have  chronic 
problems  with  alcohol,  drugs,  or  both;  or 
have  acquired  immunodeficiency 
syndrome  and  related  diseases)  and 
their  families.  A  Notice  of  Funds 
Availability  (NOFA)  with  details 
regarding  FY  1992  appropriations  for  the 
program  and  where  to  obtain 
application  packages  will  be  published 
separately  in  the  Federal  Register. 
DATES:  Effective  date;  December  5, 1991. 
Comment  due  date:  Febniary  3, 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  Guidelines  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address.  As  a  convenience  to 
conunenters,  the  Rules  Docket  Clerk  will 
accept  brief  public  comments 
transmitted  by  facsimile  ("FAX") 
machine.  The  telephone  number  of  the 
FAX  receiver  is  (202)  708-4337.  (This  is 
not  a  toll-free  number).  Only  public 
comments  of  six  or  fewer  total  pages 
will  be  accepted  via  FAX  transmittal. 
This  limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of  six 
pages  will  not  be  accepted.  Receipt  of 
FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Rules  Docket  Clerk  at  (202) 
708-2084  or,  for  the  hearing-  or  speech- 


impaired,  at  TDD  (202)  708-3259).  {These 

are  not  toll-free  numbers.) 

FOR  nnrrHBt  inpormation  conta«t: 

For  general  information  and  information 
on  the  S+C/TRA  component  and  the 
S  +  C/SRA  component,  James  N. 
Forsberg,  Director,  Special  Needs 
Assistance  Program,  (202)  708-4300 
(TDD  (202)  708-2565);  and  on  the  S-fC/ 
SRO  component,  Madeline  Hastings. 
Director,  Moderate  Rehabilitation 
Division,  (202)  755-4969  (TDD  (202)  708- 
4594);  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  (Telephone 
numbers  are  not  toll-free) 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  sections  VII  and  XI  of  this 
Notice  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  and  were  assigned  OMB 
control  number  2506-0118. 

I.  Introduction 

A.  Background 

Following  the  publication  of  Ae  initial 
Notice  of  Program  Guidelines  for  the 
Shelter  Plus  Care  program  in  the  Federal 
Register  on  February  4. 1991  (56  FR 
4494),  the  Department  received  a  total  of 
30  responses  during  the  public  comment 
period  from  units  of  government, 
governmental  agencies,  and  nonprofit 
organizations.  These  responses 
discussed  over  100  distinct  topics,  many 
of  which  were  addressed  by  more  than 
one  commenter. 

In  light  of  the  number  of  thoughtful 
comments  received,  as  well  as  the 
newness  of  the  program,  the  Department 
has  decided  not  to  publish  a  final  rule  at 
this  time.  Rather,  a  final  rule,  which  will 
consider  all  of  the  comments  received, 
will  be  published  following  the  first 
round  of  funding  utilizing  the  experience 
gained  during  the  early  operation  of  the 
program. 

This  revised  Notice,  then,  will  restrict 
itself  to  (1)  clarifying  programmatic 
descriptions  which  commenters  have 
pointed  out  were  unclear  or  which, 
based  on  the  comments  received,  the 
Department  has  realized  were 
interpreted  in  a  manner  which  was  not 
intended;  and  (2)  amending  certain  key 
features  of  the  program  to  enable  it  to 
operate  more  smoothly  and  achieve  its 
intended  purposes.  While  readers  are 
urged  to  carefully  study  this  revised 
Notice  in  its  entirety,  the  following  are 
the  key  changes  which  have  been  made 
to  the  February  4  document: 
•  The  names  of  two  of  the 
components  of  the  program  have  been 
changed  (Homeless  Rental  Housing 
Assistance,  HRHA,  to  Tenant-based 


Rental  Assistance,  TRA,  and  202  to 

Sponsor-based  Rental  Assistance,  SRA) 
in  the  interest  of  simplicity  and  to  focus 
more  attention  on  the  main  feature  of 
each  component; 

•  The  minimum  project  size  has  been 
changed  from  "units'  to  "participants," 
and  reduced  to  30  participants  in 
metropolitan  areas  and  10  participants 
in  non-metropolitan  areas.  Numerous 
comments  indicated  the  previous 
minimums  of  50  and  30  units  were 
impractical  and  would  prevent  many 
jurisdictions  from  applying  for 
assistance.  In  addition,  the  Department 
believes  that  participants  served  rather 
than  units  rented  is  a  more  appropriate 
pro^ammatic  requirement; 

•  References  to  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP)  have 
been  eliminated  to  reflect  its 
replacement  by  the  Comprehensive 
Housing  Affordability  Strategy  (CHAS). 
All  applicants,  except  Indian  tribes,  will 
be  required  as  part  of  their  application 
to  certify  that  their  proposal  is 
consistent  with  the  HUD-approved 
CHAS  for  the  jurisdiction  in  which  the 
project  will  be  located; 

•  Units  will  not  be  considered  vacant 
when  the  occupant  requires  brief 
hospital  stays  not  to  exceed  90  days  for 
each  incident; 

•  Supportive  service  requirements 
have  been  clarified  to  indicate  that 
services  may  be  newly  created  for  the 
program  or  already  in  operation  and 
that  while  parficipants  need  not  receive 
supportive  services  for  the  entire  period 
of  the  grant,  such  services  must  be 
available  to  participants  for  the  entire 
period  if  needed; 

•  Matching  requirements  have  been 
dianged  to  allow  the  value  of  donated  ^ 
professional  services  to  be  counted      "^ 
toward  the  match  at  the  customary 
charge  if  the  professional  is  donating  a 
service  for  which  he  or  she  is  ordinarily 
paid;  to  allow  the  value  of  donated 
nonprofessional  time  and  services  to  be 
counted  toward  the  match  at  the  rate  of 
$10  per  hour  and  to  allow  the  cost  of 
outreach  activities  to  be  counted  toward 
the  match; 

•  Tlie  environmental  review 
requirements  have  been  clarified  to 
indicate  that  "payment  of  rents"  is 
categorically  excluded  from  the  review 
requirements  of  the  National 
Environmental  Protection  Act  and  to 
indicate  that  circumstances  may  permit 
"excluded"  activities  to  be  exempt  from 
all  environmental  authorities  due  to  the 
lack  of  physical  development  activity 
that  could  affect  the  environment; 

•  The  allowable  rent  per  unit  for  the 
S-hC/TRA  and  S-l-C/SRA  components 
has  been  clarified  to  indicate  that  such 
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in  non-metropolitan  areas.  Numerous 
comments  indicated  the  previous 
minimums  of  50  and  30  units  were 
impractical  and  would  prevent  many 
jurisdictions  from  applying  for 
assistance.  In  addition,  the  Department 
believes  that  participants  served  rather 
than  units  rented  is  a  more  appropriate 
pro^ammatic  requirement; 

•  References  to  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP)  have 
been  eliminated  to  reflect  its 
replacement  by  the  Comprehensive 
Housing  Affordability  Strategy  (CHAS). 
All  applicants,  except  Indian  tribes,  will 
be  required  as  part  of  their  application 
to  certify  that  their  proposal  is 
consistent  with  the  HUD-approved 
CHAS  for  the  jurisdiction  in  which  the 
project  will  be  located; 

•  Units  will  not  be  considered  vacant 
when  the  occupant  requires  brief 
hospital  stays  not  to  exceed  90  days  for 
each  incident; 

•  Supportive  service  requirements 
have  been  clarified  to  indicate  that 
services  may  be  newly  created  for  the 
program  or  already  in  operation  and 
that  while  participants  need  not  receive 
supportive  services  for  the  entire  period 
of  the  grant,  such  services  must  be 
available  to  participants  for  the  entire 
period  if  needed; 

•  Matching  requirements  have  been 
(Ranged  to  allow  the  value  of  donated  ^ 
professional  services  to  be  counted      "~ 
toward  the  match  at  the  customary 
charge  if  the  professional  is  donating  a 
service  for  which  he  or  she  is  ordinarily 
paid;  to  allow  the  value  of  donated 
nonprofessional  time  and  services  to  be 
counted  toward  the  match  at  the  rate  of 
$10  per  hour  and  to  allow  the  cost  of 
outreach  activities  to  be  counted  toward 
the  match; 

•  The  environmental  review 
requirements  have  been  clarified  to 
indicate  that  "payment  of  rents"  is 
categorically  excluded  from  the  review 
requirements  of  the  National 
Environmental  Protection  Act  and  to 
indicate  that  circumstances  may  permit 
"excluded"  activities  to  be  exempt  from 
all  environmental  authorities  due  to  the 
lack  of  physical  development  activity 
that  could  affect  the  environment; 

•  The  allowable  rent  per  unit  for  the 
S+C/TRA  and  S+C/SRA  components 
has  been  clarified  to  indicate  that  such 


rent  may  not  exceed  the  Fair  Market 
Rent  (FMR)  or  HUD-approved  exception 
rent; 

•  Eligible  administrative  activities,  to 
be  paid  with  up  to  seven  percent  of  the 
grant  under  S+C/TRA  and  S  +  C/SRA. 
have  been  described; 

•  Requirements  have  been  described 
for  the  use  of  assistance  my  recipients 
that  contract  with  primarily  religious 
organizations,  or  wholly  secular 
organizations  established  by  primarily 
religious  organizations,  to  provide, 
operate,  or  manage  housing  and 
supportive  services; 

•  For  the  sake  of  clarity  and  ease  of 
understanding,  cross-references  to  the 
section  202/811  regulations  have  been 
replaced  by  actual  programmatic 
requirements  under  the  description  of 
the  S+C/SRA  component;  and 

•  To  provide  more  flexibility,  the 
requirement  that  each  applicant  under 
S+C/SRA  involve  only  one  Sponsor  has 
been  eliminated. 

The  Department  invites  the  public  to 
comment  on  the  clarifications  and 
amendments  to  the  February  4, 1991 
guidelines  described  in  this  notioe. 
Persons  who  commented  on  the 
February  4  guidehnes  should  not  repeat 
those  previous  comments,  but  should 
restrict  their  comments  to  the 
clarifications  or  amendments  announced 
in  tlus  notice.  The  Department  invites 
persons  who  have  not  previously 
commented  to  comment  on  the 
guidelmes  in  their  entirety.  All 
comments  will  then  be  considered  and 
addressed  in  the  final  rule. 

B.  Definition  of  "Homeless" 

Because  of  confusion  on  the  part  of 
some  applicants  and  recipients  in  other 
HUD-administered  homeless  assistance 
programs,  the  Department  also  wants  to 
clarify  its  understanding  of  the  statutory 
definition  of  the  term  "homeless"  which 
is  contained  in  this  Notice. 

The  Department  places  the  definition 
of  "homeless"  within  the  context  of  the 
Findings  and  Purpose  section  of  the 
McKinney  Act.  The  first  finding  in 
section  102  states,  "the  Nation  faces  an 
immediate  and  unprecedented  crisis  due 
to  the  lack  of  shelter  for  a  growirig 
number  of  individuals  and  families, 
including  elderly  persons,  handicapped 
persons,  families  with  children.  Native 
Americans,  and  veterans."  (Emphasis 
added.)  All  of  the  other  findings,  as  well 
as  the  purpose,  speak  of  the  homeless  or 
of  homelessness.  The  Department 
therefore,  concludes  that  lack  of  shelter 
and  homelessness  are  used 
synonymously  in  section  102. 

Misunderstandings  have  arisen  in  two 
areas.  One  has  been  the  distinction 
between  persons  living  in  o\'ercrowded 


or  substandard  housing  and  persons 
who  are  homeless.  The  Departinent  does 
not  believe  that  the  limited  resources  of 
the  Shelter  Plus  Care  program  are 
intended  to  be  used  to  8er\e  persons 
who  are  poorly  housed.  The  Department 
administers  other  programs  to  serve 
these  persons,  such  as  section  8  rental 
assistance  programs  and  the  HOME 
program.  The  intent  of  Shelter  Plus  Care 
is  to  help  persons  who  lack  shelter. 

The  other  misunderstanding  has  been 
the  distinction  between  persons  needing 
housing  with  supportive  services  and 
persons  who  are  homeless.  The 
Department  recognizes  the  need  for 
supportive  housing  for  persons  with 
disabilities  who  are  not  homeless,  as 
well  as  for  such  persons  who  are 
homeless.  In  the  past,  the  section  202 
program  provided  supportive  housing  for 
persons  with  disabilities.  Now,  a  new 
program  providing  housing  for  persons 
with  disabilities  has  been  created  by 
section  811  of  the  National  Affordable 
Housing  Act.  Unlike  the  section  811 
program,  however,  the  limited  resources 
available  under  Shelter  Plus  Care  must 
be  for  persons  with  disabilities  who  are 
homeless. 

In  general,  homeless  persons  are 
persons  who  lack  shelter  that  is, 
persons  living  in  shelters  designed  to 
provide  temporary  living 
accommodations  or  persons  living  in 
public  or  private  places  not  designed  for, 
or  ordinarily  used  as.  a  regular  sleeping 
accommodation  for  human  beings.  The 
latter  group  of  homeless  persons  are 
sometimes  referred  to  as  persons  living 
"on  the  street." 

However,  the  Department  also 
considers  as  homeless  persons  those 
who  will  become  homeless  imminently 
because  they  are  being  evicted  from 
their  permanent  housing,  including 
private  dwelling  units  or  institutions, 
and  because  they  lack  the  resources  and 
support  networks  needed  to  obtain 
access  to  housing.  In  deciding  whether 
these  persons  are  homeless,  one  should 
ask  whether  without  the  Shelter  Plus 
Care  program  they  would  spend  the 
night  in  a  shelter  or  on  the  street 

C.  Program  Overview 

Section  837  of  the  National  Affordable 
Housing  Act  (NAHA)  amended  Ude  IV 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (McKinney  Act)  by 
adding  subtitle  F,  which  authorizes  the 
Shelter  Plus  Care  (S+C)  program.  The 
program  targets  assistance  to  a  part  of 
the  population  of  the  homeless 
previously  underserved  by  other 
McKinney  Act  programs.  Tlie  program  is 
designed  to  hnk  supportive  services  to 
rental  assistance  for  homeless  persons 
with  disabilities,  primarily  those  who 


are  aeriously  mentally  ill;  have  chronic 
problems  with  alcohol,  drugs,  or  both:  or 
have  acquired  immunodeficiency 
syndrome  (AIDS)  and  related  diseases. 

HUD  is  required  uivder  section  4S2(b) 
of  the  McKinney  Act  (as  amended  by 
the  NAHA)  to  reserve,  to  the  maximum 
extent  practicable,  not  less  than  SO 
percent  of  S-fC  funds  for  homeless 
individuals  who  are  seriously  mentally 
ill  or  have  chronic  drug  or  alcohol 
problems.  HUD  expects  this  requirement 
to  be  met  by  the  combined  effect  of 
selection  criteria  that  will  award  up  to 
40  percent  of  the  points  for  applications 
proposing  to  serve  persons  with  those 
disabihties,  and  primarily  homeless 
persons  whose  nighttime  residence  is  a 
public  or  private  place  not  designed  for, 
or  ordinanly  used  as,  a  regular  sleeping 
accommodation  for  human  beings  [i.e.. 
"street  persons"). 

A  nationwide  study  of  the  homeless 
by  the  Urban  Institute  in  1987  supports 
the  expectation  that  these  two  selection 
criteria  will  result  in  the  50  percent 
requirement  being  met.  In  that  study, 
conducted  for  the  Ftjod  and  Nutrition 
Service  of  the  U.S.  Department  of 
Agriculture,  the  Urban  Institute 
interviewed  a  sample  of  homeless  using 
soup  kitchens  and  shelters  ("service 
users")  in  a  representative  sample  of  20 
cities  with  populations  over  100.000.  The 
study  also  examined  those  homeless 
who  used  neither  soup  kitchens  nor 
shelters  ("non-service  users"),  although 
the  sample  size  was  smaller  and  less 
statistically  valid.  The  study  found  that 
there  were  no  families  in  the  non-service 
users  sample — i.e.,  street  persons  were 
homeless  individuals.  It  also  found  that 
non-service  users  were  much  more 
likely  to  be  mentally  ill  or  have  a  history 
of  substance  abuse  as  compared  with 
the  service-using  homeless.  For 
example,  27  percent  of  the  non-service 
using  homeless  had  a  history  of  mental 
hospitalization,  as  compared  to  19 
percent  of  the  service  using  homeleas. 
Almost  twice  as  many  of  the  non-service 
using  homeless  are  dually  diagnosed 
[i.e.,  those  with  both  mental  illness  and 
chronic  alcohol  or  drug  abuse  problems). 
Therefore,  by  targeting  die  program 
primarily  to  street  persons.  HUD 
believes  that  the  S  +  C  program  will 
primarily  serve  individuals  who  are 
seriously  mentally  ill  or  have  chronic 
alcohol  or  drug  abuse  problems. 

After  the  initial  funding  round  if  HUD 
finds  that  the  use  of  the  two  selection 
criteria  does  not  result  in  the  SO  percent 
requirement  being  met  it  will  reconsider 
this  approach. 

The  S  +  C  program  pro^'ides  rental 
assistance  through  three  componentr  (1) 
Shelter  Phis  Care  Tenant-based  Rental 
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Assistance  (S+C/TRA).  which  was 
referred  to  as  Homeless  Rental  Housing 
Assistance  (S+C/HRHA)  in  the 
February  4. 1991  Notice:  (2)  an 
expansion  of  the  section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (S+C/SRO):  and  (3)  Shelter 
Plus  Care  Sponsor-based  Rental 
Assistance  (S+C/SRA).  which  was 
referred  to  as  section  202  Rental 
Assistance  (S+C/202)  in  the  February  4, 
1991  Notice.  Applicants  may  apply  for 
assistance  under  any  one  of  the  three 
components  for  which  funds  are 
appropriated,  or  a  combination. 
Selection  will  be  on  competitive  basis 
nationwide  under  selection  criteria 
described  in  these  Guidelines. 

Section  455(b)  of  the  McKinney  Act, 
as  amended  by  section  837  of  the 
NAHA.  provides  that  no  more  than  10 
percent  of  the  assistance  available  for 
any  fiscal  year  may  be  used  for 
programs  located  within  any  one  unit  of 
general  local  government.  Since  each 
component  of  the  S+C  program  has  a 
separate  authorization,  HUD  will  limit 
the  amount  of  assistance  provided 
within  the  jurisdiction  of  any  one  unit  of 
local  government  to  no  more  than  10 
percent  of  the  amount  available  for  each 
component  program  being  funded. 

HUD  will  provide  rental  assistance 
under  the  S+C/tra  and  S+C/SRA 
components  for  a  five-year  period,  and 
under  the  S-f  C/SRO  component  for  a 
ten-year  period.  Recipients  must  match 
the  rental  assistance  by  supportive 
services  that  are  equal  in  value  to  the 
aggregate  amount  of  rental  assistance 
and  appropriate  to  the  needs  of  the 
population  to  be  served.  Recipients  may 
Hnd  that  some  participants  do  not 
require  supportive  services,  or  the  same 
intensity  of  supportive  services,  for  the 
entire  grant  period.  The  program  is 
designed  to  be  sufficiently  flexible  to 
allow  recipients  to  tailor  their  programs 
to  the  changing  housing  and  services 
needs  of  the  people  served. 

Recipients  may  provide  a  variety  of 
housing  situations,  such  as  group 
settings  or  individual  units  in  the 
community,  reflecting  a  range  of  care 
situations  from  sheltered  to  independent 
living.  HUD  will  require  applicants  in 
metropolitan  areas  to  request  assistance 
to  serve  a  minimum  of  30  participants, 
and  applicants  in  non-metropolitan 
areas,  10  participants.  In  this  way, 
programs  will  be  large  enough  to  justify 
the  time  and  expense  of  local 
coordination  and  administration,  as  well 
as  provide  a  sound  basis  for  evaluation. 
The  minimum  program  size  may  be  met 
with  a  combination  of  the  components. 

HUD  will  provide  assistance  to  a 
recipient  that  contracts  with  a  primarily 


religious  organization,  or  a  wholly 
secular  organization  established  by  a 
primarily  religious  organization,  to 
provide,  manage,  or  operate  housing  and 
supportive  services  if  the  organization 
agrees  to  provide  the  housing  and 
services  in  a  manner  that  is  free  from 
religious  influences  and  in  accordance 
with  the  following  principles: 

(1)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not  limit 
employment  or  give  preference  in 
employment  to  persons  on  the  basis  of 
religion; 

(2)  It  will  not  discriminate  against  any 
person  applying  for  housing  or 
supportive  services  on  the  basis  of 
religion  and  will  not  limit  such  housing 
or  services  or  give  preference  to  persons 
on  the  basis  of  religion; 

(3)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the  provision 
of  housing  and  supportive  services. 

Other  program  requirements  are 
described  below,  as  well  as  descriptions 
of  the  three  components,  details  on  the 
submission  of  applications,  selection 
criteria,  and  other  requirements. 

n.  Definition 

For  purposes  of  the  S-t-C  program: 
Acquired  immunodeficiency 
syndrome  (AIDS)  and  related  diseases 
means  the  disease  of  AIDS  or  any 
conditions  arising  from  the  etiologic 
agent  for  AIDS. 
Applicant  means 

(1)  In  the  case  of  rental  housing 
assistance  under  the  S-»-C/TRA  and 
S-(-C/SRA,  a  State,  unit  of  general  local 
government,  or  Indian  tribe;  and 

(2)  In  the  case  of  S-(-C/SRO,  (i)  a 
State,  unit  of  general  local  government, 
or  Indian  tribe  that  will  be  responsible 
for  assuring  the  provision  of  supportive 
services  and  the  overall  administration 
of  the  program,  and  (ii)  a  public  housing 
agency  (PHA)  that  will  be  primarily 
responsible  for  administering  the 
housing  assistance  under  S+C/SRO. 

Eligible  person  means  a  homeless 
person  with  disabilities  (primarily 
persons  who  are  seriously  mentally  ill; 
have  chronic  problems  with  alcohol, 
drugs,  or  both;  or  have  AIDS  and  related 
diseases]  and,  if  also  homeless,  the 
family  of  such  a  person.  (In  the  case  of 
S+C/SRO,  only  individuals  meeting  the 
definition  in  this  paragraph  are  eligible 
persons,  and  not  the  families  of  such 
individuals.)  To  be  eligible  for 
assistance,  persons  in  the  S  +  C/TRA 
and  S+C/SRA  components  must  be 
very  low  income,  as  defmed  in  this 
section;  and  individuals  in  the  S+C/ 


SRO  component  must  be  very  low 
income,  except  that  lower  income 
individuals  may  be  admitted  in 
accordance  with  24  CFR  813.105(b). 
Homeless  or  homeless  individual 
includes 

(1)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime 
residence:  and 

(2)  An  individual  who  has  a  primary 
nighttime  residence  that  is — 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

The  term  "homeless"  or  "homeless 
individual"  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  and  nation,  including 
Alaska  Indians,  Aleuts,  and  Eskimos 
and  any  Alaskan  Native  Village,  of  the 
United  States,  which  is  considered  an 
eligible  recipient  imder  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L  93-638)  or  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Pub.  L  92-512). 

Lower  income  means  an  annual 
income  not  in  excess  of  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD.  HUD  may  establish 
income  limits  higher  or  lower  than  80 
percent  of  the  median  income  for  the 
area  on  the  basis  of  its  finding  that  such 
variations  are  necessary  because  of  the 
prevailing  levels  of  construction  costs  or 
unusually  high  or  low  family  incomes. 

Person  with  disabilities  '  means  a 
household  composed  of  one  or  more 
persons  at  least  one  of  whom  is  an  adult 
who  has  a  disability.  A  person  shall  be 
considered  to  have  a  disability  if  such 
person  has  a  physical,  mental,  or 


■  Under  the  regulations  for  the  section  202 
Nonclderly  Handicapped  program  (24  CFR  part  885) 
and  the  Supportive  Housing  for  Persons  with 
Disabilities  program  (24  CFR  part  811).  persons 
whose  sole  impairment  is  drug  or  alcohol  addiction 
are  not  considered  handicapped.  Because  the 
Shelter  Plus  Care  program  is  targeted  to  homeless 
persons  with  chronic  problems  with  alcohol,  drugs, 
or  both,  those  persons  will  be  considered  disabled 
and  eligible  for  assistance  as  long  as  they  meet  the 
three-part  test  in  the  first  paragraph  of  the  deflnition 
of  "person  with  disabilities." 


I  emotional  unpaurment  which  is  eKpected 
to  be  of  long-continued  and  indefinite 
duration;  substantially  impedes  his  or 
her  ability  to  live  independently;  and  is 
of  such  a  nature  that  such  ability  could 
be  improved  by  more  suitable  housing 
conditions. 

A  person  will  also  be  considered  to 
have  a  disability  if  he  or  she  has  a 
developmental  disability,  which  is  a 
severe,  chronic  disability  that — 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(2)  Is  manifested  before  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely: 
(4],Results  in  substantial  functional 

limitations  in  three  or  nwre  of  the 
following  areas  of  major  life  activity;  (i) 
Self-care,  (ii)  receptive  and  expressive 
language,  (iii)  learning,  (iv)  mobility,  (v) 
self-direction,  (vi)  capacity  for 
independent  living,  and  (vii)  economic 
self-sufficiency;  and 

(5)  Reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment,  or  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

Notwithstanding  the  preceding 
provisions  of  this  paragraph,  the  tenn 
"person  with  disabilities  "  includes, 
except  in  the  case  of  the  S-(-C/SRO 
component,  two  or  more  persons  with 
disabilities  living  together,  one  or  more 
such  persons  living  with  another  person 
who  is  determined  to  be  important  to 
their  care  or  well-being,  and  the 
surviving  member  or  members  of  any 
household  described  in  the  first 
sentence  of  this  definition  who  were 
living,  in  a  unit  assisted  under  the  S-f-C 
Program,  with  the  deceased  member  of 
the  household  at  the  time  of  his  or  her 
death.  (In  any  event,  with  respect  to  the 
surviving  member  or  members  of  a 
household,  the  right  to  rental  assistance 
under  the  S-l-C  program  will  tenninale 
at  the  end  of  the  grant  period  under 
which  the  deceased  member  was  a 
participant) 

Participant  means  an  eligible  person 
who  has  been  selected  to  participate  in 
the  S-)-C  program. 

Public  housing  agency,  or  PHA, 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof],  including  any  Indian  Housing 
Authority,  which  is  authorized  to  engage 
in  or  assist  in  the  development  or 
operation  of  low  income  housing. 

Recipient  means  an  applicant 
approved  for  participation  in  the  S-J-C 
program. 

Secretary  means  the  Secretary  of 
HUD. 


Sponsor  caeaxia  any  private  nonprofit 
entity,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder,  contributor  or 
individual,  which  entity  is  not  controlled 
by,  or  under  the  direction  of  persons  or 
firms  seeking  to  derive  profit  or  gain 
therefrom,  which  is  approved  by  HUD 
as  to  administrative  and  financial 
capacity  and  responsibility,  and  which 
has  effective  nonprofit  tax-exempt  ruling 
under  the  Internal  Revenue  Code. 
"Sponsor"  does  not  mean  a  public  body 
or  the  instrumentality  of  a  public  body. 
No  officer  or  director  of  the  Sponsor  is 
permitted  to  have  any  financial  interest 
in  any  contract  in  connection  with  the 
pronsion  of  services,  goods  or  supplies; 
procurement  of  furnishings  and 
equipment;  construction  of  the  project; 
procurement  of  the  site  or  other  matters 
whatsoever. 

Seriously  mentally  ill  means  having  a 
severe  and  persistent  mental  or 
emotional  impairment  that  seriously 
limits  a  person's  ability  to  live 
independendy. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Supportive  services  means  assistance 
that— 

(1)  Addresses  the  special  needs  of 
eligible  persons;  and 

(2)  Provides  appropriate  services  Of 
assists  such  persons  in  obtaining 
appropriate  services,  including  health 
care,  mental  health  treatment  substance 
and  alcohol  abuse  services,  child  care 
services,  case  management  services, 
counseling,  supervision,  education,  job 
training,  and  other  services  essential  for 
achieving  and  maintaining  independent 
living. 

Inpatient  acute  hospital  care  does  not 
qualify  as  a  supportive  service. 

Supportive  service  provider,  or 
service  provider,  means  a  person  or 
organis^ation  licensed  or  otherwise 
qualified  to  provide  supportive  services. 
Such  a  person  or  organization  may 
provide  the  services  for  profit  or  not  for 
profit 

Unit  of  general  local  government 
means  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  and  American  Samoa,  or  a 
general  purpose  political  subdivision 
thereof;  a  combination  of  such  political 
subdivisions  recognized  by  the 
Secretary;  the  District  of  Columbia;  and 
the  Trust  Territory  of  the  Pacific  Islands. 


Such  term  also  includes  a  State  or  a 
local  public  body  or  agency  (as  defined 
in  section  711  of  the  Housing  and  Urban 
Development  Act  of  1970),  community 
association,  or  other  entity,  which  is 
appro%'ed  by  the  Secretar>'  for  the 
purpose  of  providing  public  facilities  or 
services  to  a  new  community  as  part  of 
a  program  meeting  the  eligibility 
standards  of  section  712  of  the  Hotising 
and  Urban  Development  Act  of  1970  or 
title  IV  of  the  Housing  and  Urban 
Development  Act  of  1968. 

Very  low  income  means  an  annual 
income  not  in  excess  of  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  50  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
finding  that  such  variations  are 
necessary  because  of  unusually  high  or 
low  family  incomes. 

III.  Housing  Standards;  Rent  j 

Reasonableness;  Vacancy  Fa)rmenti 

A.  Housing  Standards 

The  housing  to  be  provided  must  neet 
the  applicable  housing  quality  standards 
(HQS)  under  section  6  of  the  \iS. 
Housing  Act  of  1937  (1937  Act).  For 
housing  provided  under  the  S-t-C/TRA 
and  S-J-C/SRA  components,  the  HQS 
are  described  in  24  CFR  882.109,  and  for 
housing  provided  under  the  S-t-C/SRO, 
in  24  CFR  882.803(b). 

Before  any  assistance  will  be 
provided  on  behalf  of  a  participant,  the 
recipient,  or  another  entity  acting  on 
behalf  of  the  recipient  (other  than  the 
entity  providing  rtie  housing),  must 
physically  inspect  each  unit  to  assure 
that  the  unit  meets  the  HQS.  Assistance 
will  not  be  provided  for  units  that  fail  to 
meet  the  HQS,  unless  the  owner  corrects 
any  deficiencies  within  30  days  from  the 
date  of  the  lease  agreement  and  the 
recipient  verifies  that  all  deficiencies 
have  been  corrected.  Recipients  willi 
also  be  required  to  make  physical     ' 
inspections  of  all  units  at  least  annually 
during  the  grant  period  to  ensure  that 
the  units  continue  to  meet  the  HQS.  For 
housing  provided  under  the  S-(-C/SRO 
component,  this  will  require  compliance 
with  24  CFR  882.806(b)(4)  and  882.808(ni. 

B.  Rent  Reaaonableneas  , 

For  the  S  -^  C/TRA  and  S  -)-  C/SRA 
components,  the  recipient  must         I 
determine  whether  the  rent  charged  for 
the  unit  is  reasonable  in  relation  to  rents 
beir\g  charged  for  comparable 
unassisted  units,  taking  into  account  the 
location,  size,  type,  quality,  amenities, 
facilities,  and  management  and 
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maintenance  service  of  each  unit,  88 
well  as  not  in  excess  of  rents  currently 
being  charged  by  the  same  owner  for 
comparable  unassisted  units.  HUD  will 
not  provide  assistance  for  units  for 
which  the  rent  is  not  reasonable.  For  the 
S+C/SRO  component,  the  PHA  will 
calculate  a  rent  for  the  unit  based  on 
cost,  in  accordance  with  24  CFR 
882.805(g). 

C.  Vacancy  Payments 

For  the  S+C/SRO  component,  if  a 
participant  vacates  a  unit  before  the 
expiration  of  the  occupancy  agreement, 
no  assistance  payment  may  be  made  for 
that  unit  after  the  month  during  which  it 
was  vacated;  for  the  S+  /CTRA  and 
S+C/SRA  components,  the  assistance 
may  continue  for  a  maximum  of  30  days 
from  the  date  the  unit  was  vacated.  No 
additional  assistance  will  be  paid  until 
it  is  occupied  by  another  eligible  person. 
In  programs  serving  homeless  persons, 
the  need  for  units  is  such  that  the  owner 
should  be  able  to  fill  vacancies  quickly, 
particularly  since  outreach  to  potential 
eligible  persons  is  expected  to  be  an 
integral  part  of  the  S+C  program.  (As 
used  in  this  paragraph,  the  term 
"vacates"  does  not  include  brief  periods 
of  inpatient  care  not  to  exceed  90  days 
for  each  incident.) 

rV.  Supportive  Services 

To  qualify  for  assistance  under  the 
S-t-C  program,  applicants  must 
demonstrate  that  they  will  provide  or 
ensure  the  provision  of  supportive 
service  appropriate  to  the  needs  of  the 
population  being  served  and  at  least 
equal  in  value  to  the  aggregate  amount 
of  rental  assistance  funded  by  HUD.  The 
supportive  services  may  be  newly 
created  for  this  program  or  already  in 
operation.  The  supportive  services  or 
funding  for  the  services  may  be 
provided  by  other  Federal.  State,  local, 
or  private  programs. 

The  supportive  service  must  be 
available  to  participants  and  provided, 
as  needed,  for  the  entire  term  of  the 
rental  assistance.  However,  the  value  of 
supportive  services  provided  to  a 
participant  does  not  have  to  equal  the 
amount  of  rental  assistance  provided  for 
that  participant. 

The  applicant  will  be  required  to  state 
the  total  value  of  the  services,  by  source, 
to  be  provided  over  the  grant  period, 
although  the  amounts  do  not  necessarily 
have  to  be  an  equal  match  to  rental 
assistance  on  a  year-to-year  basis. 
However,  if  the  supportive  services  and 
funding  for  the  services  are  not  provided 
substantially  in  accordance  with  the 
recipient's  description  of  the  nature, 
source,  and  timing  of  such  aid.  HUD  will 
take  whatever  action  is  appropriate. 


including  recapturing  any  unexpended 
housing  assistance. 

In  calculating  the  amount  of  the 
matching  supportive  services,  applicants 
may  count:  (1)  Salaries  paid  to  staff  of 
the  recipient  to  carry  out  supportive 
services  under  the  S+C  program;  (2)  the 
value  of  supportive  services  provided  by 
other  persons  or  organizations  to 
participate  in  the  S+C  program;  (3)  the 
value  of  time  and  services  contributed 
by  volunteers  at  the  rate  of  $10.00  an 
hour,  except  for  donated  professional 
services  which  may  be  counted  at  the 
customary  charge  for  the  service 
provided  (Professional  services  are 
services  ordinarily  performed  by  donors 
for  payment,  such  as  the  services  of 
health  professionals,  that  are  equivalent 
to  the  services  they  provide  in  their 
occupations.);  (4)  Uie  value  of  any  lease 
on  a  building  used  for  the  provision  of 
supportive  services,  provided  the  value 
included  in  the  match  is  no  more  than 
the  prorated  share  used  for  the  S+C 
program;  and  ((5)  the  cost  of  outreach 
activities. 

V.  Rent  Payments;  Occupancy 
Agreements;  Termination  of  Assistance 

A.  Rent  Payments  by  Participants 

Participants  in  the  S  +  C  program  must 
pay  rent  in  accordance  with  section 
3(a)(1)  of  the  1937  Act.  Although  most 
homeless  persons  may  not  have  an 
income  when  they  enter  the  S+C 
program,  it  is  not  unreasonable  to 
expect  that,  through  the  supportive 
services  provided,  many  would  at  some 
point  become  gainfully  employed  or 
would  being  receiving  some  type  of 
income  support  payments  [e.g., 
Supplemental  Security  Income  or  State 
equivalent).  Under  section  3(a)(1),  each 
participant  must  pay  the  highest  of:  (1) 
30  percent  of  the  family's  monthly 
adjusted  income  (adjustment  factors 
include  the  number  of  people  in  the 
family,  age  of  family  members,  medical 
expenses,  and  child  care  expenses);  (2) 
10  percent  of  the  family's  monthly 
income;  or  (3)  if  the  family  is  receiving 
payments  for  welfare  assistance  from  a 
public  agency  and  a  part  of  the 
payments,  adjusted  in  accordance  with 
the  family's  actual  housing  costs,  is 
specifically  designated  by  the  agency  to 
meet  the  family's  housing  costs,  the 
portion  of  the  payments  that  is  so 
designated;  except  that  the  cross  income 
of  a  person  occupying  an  intermediate 
care  facility  assisted  under  title  XIX  of 
the  Social  Security  Act  shall  be  the 
same  as  if  the  person  were  being 
assisted  under  title  XVI  of  the  Social 
Security  Act.  Detailed  information  with 
respect  to  calculating  income  for  rent 


determination  is  contained  in  24  CFR 
813.106. 

Recipients  must  examine  the 
participant's  income  initially  to 
determine  the  amount  of  rent  payable  by 
the  participant.  Recipients  must  also 
reexamine  a  participant's  income  in 
accordance  with  24  CFR  813.109  at  least 
annually  during  the  period  of  time  the 
participant  is  receiving  rental 
assistance,  and  make  any  adjustments 
to  the  participant's  rental  payment  as 
necessary.  Participants  should  be 
required  to  provide  the  recipient 
information  at  any  time  regarding 
subsequent  employment  that  results  in  a 
change  in  income. 

For  the  S+C/SRO  component,  these 
responsibilities  are  specified  in  24  CFR 
882.808.  For  the  S+C/TRA  component 
and  the  S+C/SRA  component,  the 
recipient  must  require,  as  a  condition  of 
participation  in  the  program,  that  each 
participant  agree  to  supply  such 
information  or  documentation  as  the 
recipient  determines  necessary  to  verify 
the  participant's  income. 

B.  Participant  Occupancy  Agreements 

Participants  in  the  S+C  program  must 
execute  an  initial  occupancy  agreement 
with  the  recipient  or  the  entity  providing 
the  housing  for  a  term  of  at  least  one 
month,  automatically  renewable  upon 
expiration,  except  on  prior  notice.  Other 
HUD  programs  require  such  agreements 
for  one-year  periods.  However,  this 
requirement  is  believed  to  be 
inappropriate  for  the  S+C  program 
because  of  the  characteristics  of  the 
homeless  population  to  be  served.  An 
agreement  to  occupy  the  unit  for  at  least 
a  month,  however,  is  not  unreasonable, 
and  will  help  to  create  a  sense  of 
commitment  to  the  program. 

In  addition  to  provisions  normally 
included  in  a  standard  lease  agreement, 
the  recipient  or  the  entity  providing  the 
housing  may  require  the  tenant  to 
participate  in  the  supportive  services 
provided  through  the  S+C  program  as  a 
condition  of  continued  occupancy. 

C.  Termination  of  Assistance  to 
Participants 

Assistance  to  participants  in  a  S+C 
program  may  be  terminated  if  the 
participant  violates  program 
requirements  or  conditions  of 
occupancy.  However,  recipients  should 
exercise  judgment  in  determining  when 
violations  are  serious  enough  to  warrant 
termination.  For  example,  for  one  of  the 
target  groups — substance  abusers — 
relapse  is  a  common  occurrence,  with 
many  failing  repeatedly  before  they 
finally  succeed.  Similarly,  seriously 
mentally  ill  persons  may  demonstrate 
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determination  is  contained  in  24  CFR 
813.106. 

Recipients  must  examine  the 
participant's  income  initially  to 
determine  the  amount  of  rent  payable  by 
the  participant.  Recipients  must  also 
reexamine  a  participant's  income  in 
accordance  with  24  CFR  813.109  at  least 
annually  during  the  period  of  time  the 
participant  is  receiving  rental 
assistance,  and  make  any  adjustments 
to  the  participant's  rental  payment  as 
necessary.  Participants  should  be 
required  to  provide  the  recipient 
information  at  any  time  regarding 
subsequent  employment  that  results  in  a 
change  in  income. 

For  the  S+C/SRO  component,  these 
responsibilities  are  specified  in  24  CFR 
882.808.  For  the  S+C/TRA  component 
and  the  S+C/SRA  component,  the 
recipient  must  require,  as  a  condition  of 
participation  in  the  program,  that  each 
participant  agree  to  supply  such 
information  or  documentation  as  the 
recipient  determines  necessary  to  verify 
the  participant's  income. 

B.  Participant  Occupancy  Agreements 

Participants  in  the  S+C  program  must 
execute  an  initial  occupancy  agreement 
with  the  recipient  or  the  entity  providing 
the  housing  for  a  term  of  at  least  one 
month,  automatically  renewable  upon 
expiration,  except  on  prior  notice.  Other 
HUD  programs  require  such  agreements 
for  one-year  periods.  However,  this 
requirement  is  believed  to  be 
inappropriate  for  the  S+C  program 
because  of  the  characteristics  of  the 
homeless  population  to  be  served.  An 
agreement  to  occupy  the  unit  for  at  least 
a  month,  however,  is  not  unreasonable, 
and  will  help  to  create  a  sense  of 
commitment  to  the  program. 

In  addition  to  provisions  normally 
included  in  a  standard  lease  agreement, 
the  recipient  or  the  entity  providing  the 
housing  may  require  the  tenant  to 
participate  in  the  supportive  services 
provided  through  the  S+C  program  as  a 
condition  of  continued  occupancy. 

C.  Termination  of  Assistance  to 
Participants 

Assistance  to  participants  in  a  S+C 
program  may  be  terminated  if  the 
participant  violates  program 
requirements  or  conditions  of 
occupancy.  However,  recipients  should 
exercise  judgment  in  determining  when 
violations  are  serious  enough  to  warrant 
termination.  For  example,  for  one  of  the 
target  groups — substance  abusers — 
relapse  is  a  common  occurrence,  with 
many  failing  repeatedly  before  they 
Hnally  succeed.  Similarly,  seriously 
mentally  ill  persons  may  demonstrate 


inappropriate  behavior  requiring  clinical 
intervention.  Recipients  will  be 
expected  to  do  as  much  as  possible  to 
ensure  the  adequacy  of  supportive 
services  so  that  a  participant's 
assistance  is  terminated  only  in  the 
most  severe  cases.  Even  after 
termination,  recipients  should  attempt  to 
bring  the  person  back  into  the  program. 

In  terminating  assistance  to  any 
program  participant,  recipients  must 
provide  a  formal  process  that  recognizes 
the  rights  of  individuals  receiving 
assistance  to  due  process  of  law.  This 
process,  at  a  minimum,  must  consist  of: 
(1)  Serving  the  participant  with  a  written 
notice  containing  a  clear  statement  of 
the  reasons  for  termination;  (2)  a  review 
of  the  decision,  in  which  the  participant 
is  given  the  opportunity  to  present 
written  or  oral  objections  before  a 
person  other  than  the  person  (or  a 
subordinate  of  that  person)  who  made 
or  approved  the  termination  decision; 
and  (3)  prompt  written  notification  of 
the  final  decision  to  the  participant. 

VI.  Outreach 

Recipients  are  required  to  use  their 
best  efforts  to  obtain  the  participation  of 
eligible  persons  who  have  previously 
not  been  assisted  under  programs 
designed  to  assist  the  homeless  or  have 
been  considered  not  capable  of 
participation  in  these  programs.  These 
efforts  should  be  primarily  directed 
toward  eligible  persons  who  have  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings 
("street  persons").  Outreach  activities 
are  considered  to  be  a  form  of 
supportive  services,  and  the  value  of 
such  activities  may  be  included  in 
meeting  the  matching  requirement. 

VII.  Environmental  Matters 

A.  Environmental  Review 

Except  as  noted,  the  environmental 
effects  of  each  application  must  be 
assessed  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4320)  (NEPA)  and  the  related 
environmental  laws  and  authorities 
listed  in  24  CFR  part  58.  Section  443  of 
the  McKinney  Act  provides  that  the 
regulations  and  procedures  applicable 
under  section  104(g]  of  the  Housing  and 
Community  Development  Act  of  1974 
are  to  be  applied  to  programs  under  title 
IV  of  the  McKinney  Act.  Section  104(g) 
authorizes  HUD  to  assign  the  Federal 
environmental  responsibilities  to 
grantees  deemed  to  have  the  legal 
capacity  for  environmental  review 
(States,  metropolitan  cities,  urban 


counties,  and  other  units  of  general  local 
government)  and  to  define  how  the 
responsibilities  are  to  be  performed.  Part 
58  of  title  24  of  the  Code  of  Federal 
Regulations  describes  the  requirements 
for  grantees  that  assume  the 
responsibilities.  Part  58,  at  I  58.35, 
provides  for  categorical  exclusions  from 
the  requirements  of  NEPA.  and 
§  58.35(a)(6)  excludes  "the  payment  of 
rent".  Also,  §  58.34(a)(10)  permits 
activities  to  be  determined  exempt  if 
they  (i)  are  excluded  under  NEPA  and 
(ii)  it  is  determined  that  there  are  no 
circumstances  [e.g.,  such  as  property 
rehabilitation  or  other  physical  changes) 
that  require  compliance  with  the 
authorities  listed  in  §  58.5. 

With  the  exception  of  PHAs,  all 
applicants  under  the  S+C  program  have 
the  legal  capacity  for  environmental 
review  under  section  104(g).  and  HUD 
believes  that  the  objectives  of  the  S+C 
program  can  best  be  served  by  a 
consolidation  of  environmental  review 
responsibilities  at  the  applicant  level. 
Therefore,  applicants  will  be  required  to 
assume  the  responsibility  for 
environmental  review,  decision  making, 
and  action  for  each  application  for 
assistance  in  accordance  with  part  58. 
PHAs  do  not  have  the  legal  capacity  for 
envirormiental  review  under  section 
104(g);  however,  co-appHcants  of  PHAs 
under  the  S+C/SRO  component  [i.e.. 
States,  units  of  general  local 
governments,  or  Indian  tribes)  will  be 
required  to  assume  the  responsibility  for 
environmental  review. 

HUD  will  approve  applications 
subject  to  the  completion  of  any 
applicable  environmental  review 
requirements  within  a  reasonable  time 
after  selection  for  funding.  An  assurance 
that  the  applicant  will  assume  all 
environmental  review  responsibility, 
including  acceptance  of  jurisdiction  of 
the  Federal  courts,  must  be  included  in 
the  application. 

Appbcants  may  adopt  relevant  and 
adequate  prior  reviews  conducted  by 
HUD  or  another  governmental  entity  if 
the  reviews  meet  the  particular 
requirements  of  the  Federal 
environmental  law  or  authority  under 
which  they  would  be  adopted,  and  only 
under  certain  conditions  [e.g.,  a 
determination  that  no  environmentally 
significant  changes  have  occurred  since 
the  review  was  done).  Applicants  that 
adopt  such  relevant  and  adequate  prior 
reviews  may  include  the  environmental 
certification  and  Request  for  Release  of 
Funds  with  their  applications. 

B.  Location  in  Floodplain 

Applications  for  rental  assistance  for 
housing  that  will  be  located  in  any  100- 
year  floodplain,  as  designated  by  the 


Federal  Emergency  Management 
Agency  (FEMA),  are  subject  to  the 
floodplain  review  requirements  of 
Executive  Order  11988.  Floodplain 
Management  (May  24, 1977).  Executive 
Order  11988  review,  as  referenced  under 
24  CFR  part  58,  is  to  be  performed 
during  the  environmental  review. 

Any  intermediate  care  facilities  for 
the  mentally  retarded  and  individuals 
with  related  conditions  must  be  treated 
as  "critical  actions"  under  Executive 
Order  11988,  and  require  consideration 
of  any  500-year  floodplain.  as  required 
under  24  CFR  885.740(b)). 

VIII.  Nondiscrimination  and  Equal 
Opportimity 

A.  General 

Recipients  may  establish  a  preference 
as  part  of  their  admissions  procedures 
for  one  or  more  of  the  statutorily 
targeted  populations  (i.e.,  seriously 
mentally  ill,  alcohol  or  drug  abusers,  or 
persons  with  AIDS  and  related 
diseases).  However,  other  eligible 
disabled  homeless  persons  must  be 
considered  for  housing  designed  for  the 
target  population  unless  the  recipient 
can  demonstrate  that  there  is  sufficient 
demand  by  the  target  group  for  the  units, 
and  other  eligible  disabled  homeless 
persons  would  not  benefit  from  the 
primary  supportive  services  provided. 

B.  Compliance  With  Requirements 

Recipients  serving  a  designated 
population  of  homeless  persons  must, 
within  the  designated  population, 
comply  with  the  following  requirements 
for  nondiscrimination  on  the  basis  of 
race,  color,  religion,  sex,  national  origin, 
age,  familial  status,  and  handicap: 

1.  Fair  Housing  Requirements 

The  requirements  of  the  Fair  Housing 
Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR 
chapter  1;  Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
ofl964(42U.S.C.2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1. 

2.  Discrimination  on  the  Basis  of  Age  or 
Handicap 

The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
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1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 

3.  Employment  Opportunities 

The  requirements  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects). 

4.  Minority  and  Women's  Business 
Enterprises 

The  requirements  of  Executive  Orders 
11625. 12432.  and  12138.  Consistent  with 
HUD's  responsibilities  under  these 
Orders,  recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities. 

5.  Affirmative  Outreach 

If  the  procedures  that  the  recipient 
intends  to  use  to  make  known  the 
availabihty  of  the  S+C  program  are 
unlikely  to  reach  persons  of  any 
particular  race,  color,  religion,  sex.  age. 
national  origin,  familial  status,  or 
handicap  who  may  qualify  for 
assistance,  the  recipient  must  establish 
additional  procedures  that  will  ensure 
that  interested  persons  can  obtain 
information  concerning  the  assistance. 

6.  Disability  Requirements — Fair 
Housing  Act  and  Section  504 

The  recipient  must  comply  with  the 
reasonable  modification  and 
accommodation  requirements  of  the  Fair 
Housing  Act  and.  as  appropriate,  the 
accessibility  requirements  of  the  Fair 
Housing  Act  and  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 

IX.  Other  Federal  Requirements 

A.  OMB  Circulars 

The  policies,  guidelines,  and 
requirements  of  24  CFR  part  85  (as 
codified  pursuant  to  OMB  Circular  No. 
A-102  and  OMB  Circular  No.  A-S7 
apply  to  the  acceptance  and  use  of 
funds  under  the  program  by  recipients. 
Recipients  are  also  subject  to  the  audit 
requirements  described  in  24  CFR  part 
44. 

B.  Drug-Free  Workplace 

Under  section  401  of  the  McKinney 
Act,  recipients  are  required  to 
administer,  in  good  faith,  a  policy 
designed  to  ensure  that  homeless 
facilities  are  free  from  the  illegal  use, 
possession,  or  distribution  of  drugs  or 
alcohol  by  its  residents.  Recipients  must 
also  certify  that  they  will  provide  a 
drug-free  workplace,  in  accordance  with 
the  Drug-free  Workplace  Act  of  1988 
and  HUD's  implementing  regulations  at 
24  CFR  part  24,  subpart  F. 


C.  AnU-Lobbying  Certification 

Section  319  of  the  Department  of 
Interior  Appropriations  Act  (Pub.  L.  101- 
121.  approved  Oct.  23, 1989)  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated  funds 
for  lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government.  A 
common  rule  governing  the  restrictions 
on  lobbying  was  published  as  an  interim 
rule  on  February  26. 1990  (55  FR  6736) 
and  supplemented  by  a  Notice  pubhshed 
June  15, 1990  (55  FR  24540).  The  rule, 
which  is  codified  in  HUD  regulations  at 
24  CFR  part  87,  requires  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  to  certify 
that  no  Federal  funds  have  been  or  wiU 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
applicants,  recipients,  and  subrecipients 
if  nonappropriated  funds  have  been 
spent  or  committed  for  lobbying 
activities  if  those  activities  would  be 
prohibited  if  paid  with  appropriated 
funds.  The  law  provides  substantial 
monetary  penalties  for  failure  to  file  the 
required  certification  or  disclosure. 

D.  Debarred  or  Suspended  Contractors 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibihty  status. 

E.  Conflict  of  Interest 

In  addition  to  the  conflict  of  interest 
requirements  in  OMB  Circular  A-102 
and  24  CFR  part  85.  no  person  who  is  an 
employee,  agent,  consultant,  officer,  or 
elected  or  appointed  official  of  the 
recipient  and  who  exercises  or  has 
exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision  making  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

F.  Displacement,  Relocation  and 
Acquisition 

The  recipient  must  comply  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA),  implementing 


regulations  at  49  CFR  part  24.  and  HUD 
Handbook  137a  Tenant  Assistance, 
Relocation  and  Real  Property 
Acquisition. 


X.  Components 

A.  Tenant-based  Rental  Assistance 
(S^-C/TRA) 

The  S-I-C/TRA  component  provides 
grants  to  be  used  for  rental  assistance  in 
accordance  with  a  flexible  housing  plan 
to  be  developed  by  the  applicant  to  fit 
the  needs  of  the  homeless  population  to 
be  served.  Rental  assistance  will  be 
provided  for  a  five-year  period. 

1.  Determining  the  Grant  Amount 

The  amount  of  rental  assistance 
provided  to  an  applicant  will  be  based 
on  the  number  and  type  of  units 
proposed  to  be  assisted  for  the  five-year 
period.  The  grant  to  the  applicant  will 
be  calculated  by  multiplying  the  number 
of  S-I-C/TRA  units  approved  by  the 
appropriate  Section  8  Fair  Market  Rent 
(FMR)  for  Existing  Housing  in  effect  for 
the  area  at  the  time  the  application  is 
approved  (including  any  exceptions 
based  on  unit  size  approved  by  HUD 
under  24  CFR  882.106(a)(3)),  and 
multiplied  again  by  sixty  months.  (HUD 
pubhshes  a  schedule  of  FMRs  annually 
on  or  before  October  1,  to  take  effect  on 
that  date.  Instructions  on  calculating  the 
amount  of  assistance  using  the  FMRs  as 
the  basis  will  be  included  in  the 
application  package.) 

2.  Annual  Expenditure  of  Rental 
Assistance 

The  total  rental  assistance  awarded 
need  not  be  divided  into  five  equal 
annual  increments.  On  demonstration  of 
need,  up  to  25  percent  of  the  total  rental 
assistance  awarded  may  be  spent  in  any 
one  of  the  five  years,  or  a  higher 
percentage  if  approved  by  HUD.  where 
the  applicant  provides  evidence 
satisfactory  to  HUD  that  it  is  financially 
committed  to  providing  the  housing 
assistance  described  in  the  application 
for  the  full  five-year  period.  Any 
amounts  not  needed  tor  a  year  during 
the  grant  period  may  be  used  to  increase 
the  amount  available  in  subsequent 
years  within  the  five-year  period. 

Apphcants  must  give  assurance  that 
the  assistance  provided  by  HUD.  and 
any  amounts  provided  from  other 
sources,  are  managed  so  that  the 
housing  assistance  described  in  the 
application  is  provided  for  the  full  term 
of  the  grant,  or  that  appUcants  will 
provide  any  shortfall,  if  necessary. 

3.  Per  Unit  Rent 

Assistance  will  be  in  the  form  of 
rental  assistance  payments  equal  to  the 
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X.  Components 

A.  Tenant-based  Rental  Assistance 
(S+C/TRA) 

The  S+C/TRA  component  provides 
grants  to  be  used  for  rental  assistance  in 
accordance  with  a  flexible  housing  plan 
to  be  developed  by  the  applicant  to  fit 
the  needs  of  the  homeless  population  to 
be  served.  Rental  assistance  will  be 
provided  for  a  five-year  period. 

1.  Determining  the  Grant  Amount 

The  amount  of  rental  assistance 
provided  to  an  applicant  will  be  based 
on  the  number  and  type  of  units 
proposed  to  be  assisted  for  the  five-year 
period.  The  grant  to  the  applicant  will 
be  calculated  by  multiplying  the  number 
of  S-f-C/TRA  units  approved  by  the 
appropriate  Section  8  Fair  Market  Rent 
(FMR)  for  Existing  Housing  in  effect  for 
the  area  at  the  time  the  application  is 
approved  (including  any  exceptions 
based  on  unit  size  approved  by  HUD 
under  24  CFR  882.106(a)(3)),  and 
multiplied  again  by  sixty  months.  (HUD 
publishes  a  schedule  of  FMRs  annually 
on  or  before  October  1,  to  take  effect  on 
that  date.  Instructions  on  calculating  the 
amount  of  assistance  using  the  FMRs  as 
the  basis  will  be  included  in  the 
apphcation  package.) 

2.  Annual  Expenditure  of  Rental 
Assistance 

The  total  rental  assistance  awarded 
need  not  be  divided  into  five  equal 
annual  increments.  On  demonstration  of 
need,  up  to  25  percent  of  the  total  rental 
assistance  awarded  may  be  spent  in  any 
one  of  the  five  years,  or  a  higher 
percentage  if  approved  by  HUD,  where 
the  applicant  provides  evidence 
satisfactory  to  HUD  that  it  is  financially 
committed  to  providing  the  housing 
assistance  described  in  the  application 
for  the  full  five-year  period.  Any 
amounts  not  needed  tor  a  year  during 
the  grant  period  may  be  used  to  increase 
the  amount  available  in  subsequent 
years  within  the  five-year  period. 

Applicants  must  give  assurance  that 
the  assistance  provided  by  HUD,  and 
any  amounts  provided  from  other 
sources,  are  managed  so  that  the 
housing  assistance  described  in  the 
application  is  provided  for  the  full  term 
of  the  grant,  or  that  applicants  will 
provide  any  shortfall,  if  necessary. 

3.  Per  Unit  Rent 

Assistance  will  be  in  the  form  of 
rental  assistance  payments  equal  to  the 


rent  for  the  unit  including  utilities, 
minus  the  portion  of  the  rent  payable  by 
the  tenant  under  section  3(a)(1)  of  the 
1937  Act.  The  allowable  rent  per  unit 
may  not  exceed  the  applicable  FMR  or 
HUD-approved  exception  rent. 

4.  Administrative  Costs 

Recipients  under  the  S-f-C/TRA 
component  may  contract  with  a  PHA  or 
other  entity  approved  by  HUD  to 
administer  the  housing  assistance.  Up  to 
seven  percent  of  the  amount  of 
assistance  awarded  may  be  used  to  pay 
the  costs  of  administering  the  housing 
assistance.  Eligible  administrative 
activities  include  processing  rental 
payments  to  landlords,  examining 
participant  income  and  family 
composition,  providing  housing 
information  and  assistance,  inspecting 
units  for  compliance  with  housing 
quality  standards,  and  receiving  into  the 
program  new  participants.  This 
administrative  allowance  does  not 
include  the  cost  of  administering  the 
grant  itself,  which  is  not  an  eligible 
activity  in  the  S-)-C  program. 

5.  Types  and  Location  of  Housing 

S-(-S/TRA  recipients  may  offer 
participants  a  variety  of  housing  types, 
ranging  from  group  homes  to 
independent  living  units.  Group  homes 
may  not  serve  more  than  15  persons  on 
one  site,  and  independent  living  units 
for  seriously  mentally  ill  persons  no 
more  than  20  persons  on  one  site. 

Rental  assistance  under  this 
component  may  not  be  used  for  units 
that  are  currently  receiving  Federal 
funding  for  rental  assistance  or 
operating  costs  under  other  HUD 
programs. 

Where  it  is  necessary  to  facilitate 
coordination  of  supportive  services  and 
housing,  a  recipient  may  require  that  a 
participant  live  within  a  particular  area 
of  the  locality  for  his  or  her  period  of 
participation,  or  may  require  a 
participant  to  live  in  a  particular 
structure  or  unit  during  the  first  year  and 
a  particular  area  the  remainder  of  the 
time. 

6.  Rental  Assistance  Management 
Procedures 

Each  recipient  under  the  S-j-C/TRA 
component  must  develop,  and  make 
available  to  the  public  its  procedures 
for  managing  the  rental  housing 
assistance  funds  provided  by  HUO.  At  a 
minimum,  such  procedures  must 
describe  how  eligible  homeless  persons 
will  be  selected  to  participate  in  the 
program:  how  they  will  be  placed  in,  or 
assisted  in  finding,  appropriate  housing: 
to  whom,  and  under  what  conditions, 
rental  housing  assistance  will  be  paid; 


and  what  safeguards  will  be  used  to 
prevent  the  misuse  of  these  funds. 

B.  Section  8  Moderate  Rehabilitation 
Program  for  Single  Room  Occupancy 
Dwellings  for  Homeless  Individuals 
(S+C/SRO) 

HUD's  current  section  8  Moderate 
Rehabilitation  program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (Mod  Rehab  SRO-Homeless) 
was  authorized  by  sectidti  441  of  the 
McKinney  Act  to  provide  rental 
assistance  for  homeless  individuals  in 
rehabilitated  SRO  housing.  The  Mod 
Rehab  SRO-Homeless  program  provides 
funds  under  an  Aimual  Contributions 
Contract  (ACC)  to  local  PHAs  to  make 
rental  assistance  payments  to 
participating  owners  of  rental  property 
on  behalf  of  homeless  individuals  who 
rent  rehabilitated  SRO  housing  units. 
PHAs  are  responsible  for  selecting 
properties  that  are  suitable  for 
assistance  and  for  identifying  landlords 
who  are  willing  to  participate.  PHAs 
then  enter  into  a  formal  agreement  with 
the  property  owner  to  make  any  repairs 
and  improvements  necessary  to  meet 
HUD  standards  and  local  fire  and  safety 
requirements.  Although  HUD  does  not 
provide  financing  for  the  actual 
rehabilitation,  the  cost  of  rehabilitation 
can  be  reflected  in  the  contract  rents, 
which  are  calculated  by  the  PHA  and 
include  the  costs  of  owning,  managing, 
and  maintaining  the  property. 

1.  Governing  Regulations 

The  regulations  governing  the  Mod 
Rehab  SRO-Homeless  program  are  set 
forth  in  24  CFR  part  882.  subpart  H. 
Those  regulations  will  also  govern  the 
S-J-C/SRO  component,  except  where 
they  conflict  with  any  requirements  of 
the  S+C  program  described  in  this 
Notice. 

12.  Property  Eligibility  Requirements 

Property  eligibility  requirements  are 
described  in  24  CFR  882.803(a).  Under 
S  882.803(a)(2)(ii).  property  ovmed  by  a 
PHA  administering  the  ACC  is  ineligible 
for  assistance.  Section  548  of  the  NAHA 
lifted  the  bar  on  PHA  ownership  of  units 
assisted  under  section  8.  However,  the 
Department  believes  that  section  548 
cannot  be  implemented  without 
regulatory  guidance,  which  is  being 
developed  in  the  context  of  another  rule. 
Since  the  Department  does  not 
anticipate  publication  of  a  rule 
implementing  section  548  before  the 
Fiscal  Year  1992  Shelter  Plus  Care 
competiton.  units  owned  by  the  PHA  (or 
by  an  entity  controlled  by  the  PHA) 
administering  the  ACC  under  which 
assistance  is  to  be  provided  will  not  be 


eligible  in  any  program  funded  in  Fiscal 
Year  1992. 

3.  Determining  the  Grant  Amount 

Assistance  under  the  S-t-C/SRO 
component  will  be  in  the  form  of  rental 
assistance  payments,  which  equal  the 
rent  for  the  unit,  including  utilities, 
minus  the  portion  of  the  rent  payable  by 
the  tenant  under  section  3(a)(1)  of  the 
1937  Act.  Maximum  gross  rents  for  SRO 
units  are  established  at  75  percent  of  the 
0-bedroom  Moderate  Rehabilitation 
FMR,  which  is  120  percent  of  the  section 
e  Existing  FMR.  The  contract  will 
provide  for  rental  assistance  for  a  period 
of  10  years,  and  will  also  provide  the 
Secretary  with  an  option  to  renew  the 
contract  for  an  additional  period  of  10 
years,  subject  to  the  availability  of 
authority. 

4.  Eligible  Dwelling  Units 

SRO  housing  is  defined  in  section  8(n} 
of  the  1937  Act  and  in  24  CFR  882.802  as 
a  dwelling  unit  that  is  not  required  to 
contain  food  preparation  or  sanitary 
facilities.  Section  471  of  the  McKinney 
Act,  as  amended  by  section  837  of  the 
NAHA,  provides  that  S-i-C/SRO 
assistance  may  also  be  used  in 
connection  with  the  moderate 
rehabilitation  of  efficiency  units,  if  the 
building  owner  agrees  to  pay  the 
additional  cost  of  rehabilitating  and 
operating  the  efficiency  units.  The  HQS 
contained  in  the  Mod  Rehab  SRO- 
Homeless  rule,  set  forth  in  S  882.803(b), 
elso  apply  to  units  assisted  under  S-fC/ 
SRO.  Under  S-t-C/SRO.  only  currently 
vacant  units  are  eligible  for  assistance. 

Displacement  from  a  unit  to  be 
assisted  under  the  program  is 
prohibited.  An  owner's  refusal  to  renew 
a  lease  or  issuance  of  a  vacate  notice  in 
order  to  qualify  a  unit  for  the  program 
constitutes  displacement  that  is  subject 
to  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (URA).  49  CFR  part  24.  and 
HUD  Handbook  1378.  If  a  unit  is  vacant 
at  the  time  of  the  submission  of  the 
application,  there  is  a  presumption  that 
no  person  has  been  or  will  be  displaced 
for  the  project.  Under  the  URA. 
however,  a  person  may  contest  this 
presumption  by  showing  substantial 
evidence  that  he  or  she  was  forced  to 
relocate  permanently  for  the  purpose  of 
qualifying  a  unit  for  assistance  under 
the  program.  If  successful,  the  person 
must  be  provided  relocation  assistance 
at  URA  levels. 

5.  Eligible  Applicants 

Unlike  the  Mod  Rehab  SRO-Homeless 
program  in  which  PHAs  are  the  only 
eligible  applicants,  in  the  S-hC/SRO 
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component,  a  State,  unit  of  general  local 
government,  or  Indian  tribe  must  be  a 
joint  applicant  with  the  PHA.  The 
governmental  entity  will  be  responsible 
for  assuring  the  provision  of  supportive 
services  and  the  overall  administration 
of  the  program,  while  the  PHA  will  be 
primarily  responsible  for  administrating 
the  housing  assistance. 

6.  Required  Contracts 
Upon  approval  of  an  application,  the 

Armual  Contributions  Contract  (ACC) 
would  be,  as  under  Mod  Rehab  SRO- 
Homeless,  between  HUD  and  the  PHA. 
There  will  also  be  a  contract  between 
HUD  and  the  governmental  entity  to 
administer  the  overall  S  +  C/SRO 
component  and  ensure  the  provision  of 
supportive  services  described  in  the 
application. 

7.  Eligible  Participants 
Under  the  Mod  Rehab  SRO-Homeless 

program,  there  is  no  requirement  that 
homeless  individuals  have  disabilities. 
Under  the  S+C/SRO  component, 
however,  participation  is  limited  to 
homeless  individuals  with  disabilities, 
especially  individuals  who  are  seriously 
mentally  ill,  have  chronic  problems  with 
alcohol,  drugs,  or  both,  or  have  AIDS 
and  related  diseases. 

8.  Waiting  I^t 

The  MdroRehab  SRO-Homeless 
program  requires  that  a  PHA  establish  a 
waiting  list  and  fill  vacant  units  with 
persons  from  the  waiting  list.  Due  to  the 
special  nature  of  the  population  to  be 
served  and  the  outreach  requirements 
under  the  S-f  C  program,  as  described 
under  section  VI  of  these  Guidelines, 
PHAs  will  not  be  required  to  maintain  a 
waiting  list  for  the  S  +  C/SRO 
component.  However,  the  PHA  must 
make  public  the  availability  of 
assistance  under  the  program  and 
procedures  for  participants  to  apply  for 
assistance,  in  accordance  with  the 
outreach  requirements  in  24  CFR 
882.808(a)(1)  and  (2)  and  with  any 
additional  outreach  procedures 
described  in  the  application. 

C.  Sponsor-Based  Rental  Assistance 
(S+C/SRA) 

The  S+C/SRA  component  provides 
grants  to  eligible  applicants  to  enter  into 
contracts  with  private  non  profit  entities 
to  be  used  for  rental  assistance  by  these 
"Sponsor"  organizations. 

1.  Determining  the  Grant  Amount 

The  amount  of  rental  assistance 
provided  to  an  applicant  will  be  based 
on  the  number  and  type  of  units 
proposed  to  be  assisted  for  the  five-year 
period.  The  grant  to  the  applicant  will 


be  calculated  by  multiplying  the  number 
of  S+C/SRA  units  approved  by  the 
appropriate  section  8  Fair  Market  Rent 
(FMR)  for  Existing  Housing  in  effect  for 
the  area  at  the  time  the  application  is 
approved  (including  any  exceptions 
based  on  unit  size  approved  by  HUD 
under  24  CFR  882.106(a)(3)),  and 
multiplied  again  by  sixty  months.  (HUD 
publishes  a  schedule  of  FMRs  annually 
on  or  before  October  1.  to  take  effect  on 
that  date.  Instructions  on  calculating  the 
amount  of  assistance  using  the  FMRs  as 
the  basis  will  be  included  in  the 
application  package.) 

2.  Annual  Expenditure  of  Rental 
Assistance 

The  total  rental  assistance  awarded 
need  not  be  divided  into  five  equal 
increments.  On  demonstration  of  need, 
up  to  25  percent  of  the  total  rental 
assistance  awarded  may  be  spent  in  any 
one  of  the  five  years,  or  a  higher 
percentage  if  approved  by  HUD,  where 
the  applicant  provides  evidence 
satisfactory  to  HUD  that  it  is  financially 
committed  to  providing  the  housing 
assistance  described  in  the  application 
for  the  full-year  period.  Any  amounts 
not  needed  for  a  year  during  the  grant 
period  may  be  used  to  increase  the 
amount  available  in  subsequent  years. 

Applicants  must  give  assurance  that 
the  assistance  provided  by  HUD,  and 
any  amounts  provided  from  other 
sources,  are  managed  so  that  the 
housing  assistance  described  in  the 
application  is  provided  for  the  full  term 
of  the  grant,  or  that  applicants  will 
provide  any  shortfall,  if  necessary. 

3.  Per  Unit  Rent 

Assistance  will  be  in  the  form  of 
rental  assistance  payments  equal  to  the 
rent  for  the  unit,  including  utilities, 
minus  the  portion  of  the  rent  payable  by 
the  tenant  under  section  3(a)(1)  of  the 
1937  Act.  The  allowable  rent  per  unit 
may  not  exceed  the  applicable  FMR  or 
HUD-approved  exception  rent. 

4.  Administrative  Costs 

Up  to  seven  percent  of  the  amount  of 
assistance  awarded  may  be  used  for 
administering  the  housing  assistance. 
Eligible  administrative  activities  include 
determining  reasonableness  of  rent, 
processing  rental  payments  to  landlords, 
examining  participant  income  and 
family  composition,  providing  housing 
information  and  assistance,  inspecting 
units  for  compliance  with  housing 
quality  standards,  and  receiving  into  the 
program  new  participants.  This 
administrative  allowance  does  not 
include  the  cost  of  administering  the 
grant  itself,  which  is  not  an  eligible 
activity  under  the  S+C  program. 


5.  Types  and  Location  of  Housing 

S+C/SRA  rental  assistance  will  be 
provided  for  a  period  of  five  years  for 
housing  ranging  from  group  homes  to 
independent  living  units.  Group  homes 
may  not  serve  more  than  15  persons  on 
one  site,  and  independent  living  units 
for  seriously  mentally  ill  persons,  no 
more  than  20  persons  on  one  site. 

Rental  assistance  under  this 
component  may  not  be  used  for  units 
that  are  currently  receiving  Federal 
funding  for  rental  assistance  or 
operating  costs  under  other  HUD 
programs. 

A  Sponsor  may  require  that  a 
participant  live  in  a  particular  structure 
within  a  particular  area  of  the  locality 
for  the  period  of  participation. 

6.  Rental  Assistance  Management 
Procedures 

Each  recipient  under  the  S+C/SRA 
component  must  develop,  and  make 
available  to  the  public,  its  procedures 
for  managing  the  rental  housing 
assistance  funds  provided  by  HUD.  At  a 
minimum,  such  procedures  must 
describe  how  eligible  homeless  persons 
will  be  selected  to  participate  in  the 
program;  how  they  will  be  placed  in,  or 
assisted  in  finding,  appropriate  housing; 
to  whom,  and  under  what  conditions, 
rental  housing  assistance  will  be  paid; 
and  what  safeguards  will  be  used  to 
prevent  the  misuse  of  these  funds. 

7.  Required  Contracts 

Upon  approval  of  an  application,  HUD 
will  enter  into  a  contract  with  the  State, 
unit  of  local  government,  or  Indian  tribe 
that  is  the  recipient.  The  contract  will 
require  the  governmental  entity  to 
administer  the  overall  S+C/SRA 
component,  ensure  the  provision  of 
supportive  services  described  in  the 
application,  and  enter  into  a  contract 
with  the  owner  or  lessor  of  housing 
meeting  the  definition  of  "Sponsor". 

XL  Application  Requirements 

At  a  minimum,  applications  must 
contain: 

1.  Applicant  data.  Description  of 
ongoing  programs  conducted  by  the 
applicant  and  its  contractors,  and  any 
past  experience  with  similar  programs. 

2.  Assistance  requested.  The  type  of 
housing  assistance  requested  [i.e.,  S+C/ 
TRA,  S+C/SRO,  S+C/SRA,  or  a 
combination),  the  number  and  bedroom 
size  of  units  requested  by  component, 
and  the  dollar  amount  of  assistance 
requested  by  component. 

3.  Population  to  be  served.  A 
description  of  the  size  and 
characteristics  of  the  population  of 
eligible  persons  to  be  served  and  the 
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5.  Types  and  Location  of  Housing 

S+ C/SRA  rental  assistance  will  be 
provided  for  a  period  of  five  years  for 
housing  ranging  from  group  homes  to 
independent  living  units.  Group  homes 
may  not  serve  more  than  15  persons  on 
one  site,  and  independent  living  units 
for  seriously  mentally  ill  persons,  no 
more  than  20  persons  on  one  site. 

Rental  assistance  under  this 
component  may  not  be  used  for  units 
that  are  currently  receiving  Federal 
funding  for  rental  assistance  or 
operating  costs  under  other  HUD 
programs. 

A  Sponsor  may  require  that  a 
participant  live  in  a  particular  structure 
within  a  particular  area  of  the  locality 
for  the  period  of  participation. 

6.  Rental  Assistance  Management 
Procedures 

Each  recipient  under  the  S+ C/SRA 
component  must  develop,  and  make 
available  to  the  public,  its  procedures 
for  managing  the  rental  housing 
assistance  funds  provided  by  HUD.  At  a 
minimum,  such  procedures  must 
describe  how  eligible  homeless  persons 
will  be  selected  to  participate  in  the 
program;  how  they  will  be  placed  in.  or 
assisted  in  finding,  appropriate  housing; 
to  whom,  and  under  what  conditions, 
rental  housing  assistance  will  be  paid; 
and  what  safeguards  will  be  used  to 
prevent  the  misuse  of  these  funds. 

7.  Required  Contracts 

Upon  approval  of  an  application,  HUD 
will  enter  into  a  contract  with  the  State, 
imit  of  local  government,  or  Indian  tribe 
that  is  the  recipient.  The  contract  will 
require  the  governmental  entity  to 
administer  the  overall  S+ C/SRA 
component,  ensure  the  provision  of 
supportive  services  described  in  the 
application,  and  enter  into  a  contract 
with  the  owner  or  lessor  of  housing 
meeting  the  definition  of  "Sponsor". 

XI.  Application  Requirements 

At  a  minimum,  applications  must 
contain: 

1.  Applicant  data.  Description  of 
ongoing  programs  conducted  by  the 
applicant  and  its  contractors,  and  any 
past  experience  with  similar  programs. 

2.  Assistance  requested.  The  type  of 
housing  assistance  requested  (i.e.,  S+C/ 
TRA,  S+C/SRO,  S+C/SRA,  or  a 
combination),  the  number  and  bedroom 
size  of  units  requested  by  component, 
and  the  dollar  amount  of  assistance 
requested  by  component. 

3.  Population  to  be  served.  A 
description  of  the  size  and 
characteristics  of  the  population  of 
eligible  persons  to  be  served  and  the 


living  situations  that  qualify  them  as 
homeless. 

4.  Need  for  program.  Identification  of 
the  need  for  the  program  in  the 
community  to  be  served. 

5.  Program  plan.  A  plan  for 

(a)  Identifying  and  selecting  eligible 
persons  to  participate,  including  the 
applicant's  proposed  definition  of  the 
term  "chronic  problems  with  alcohol  or 
other  drugs,"  if  homeless  persons  with 
substance  abuse  problems  will  be 
served; 

(b)  Obtaining  participation,  through 
outreach,  of  eligible  persons  most  in 
need,  primarily  persons  who  have  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings 
("street-persons"). 

(ci/Coordinating  the  provision  of 
housing  assistance  and  supportive 
services; 

(d)  Ensuring  that  the  supportive 
service  providers  are  providing  a 
continuum  of  supportive  services 
adequate  to  meet  the  changing  needs  of 
the  persons  served;  and 

(e)  Developing  individualized  housing 
and  supportive  services  programs  for 
participants  and  for  monitoring  each 
participant's  progress  toward  achieving 
identified  goals. 

6.  Supportive  services.  A  description 
of  the  supportive  services  that  the 
applicant  will  make  available  for  the 
population  to  be  served  and  that  will 
provide  the  match  for  the  rental 
assistance;  a  description  of  the 
accessibility  of  the  supportive  services 
to  the  housing  to  be  provided;  the 
identify  of  the  proposed  supportive 
service  providers  (which  may  be,  or 
include,  the  applicant)  and  the 
qualifications  of  the  providers;  the 
management  and  staffing  plans  of  the 
providers  with  respect  to  the  supportive 
services  to  be  provided:  reasonable 
assurances  that  the  supportive  services 
will  be  available  for  the  full  term  of  the 
housing  assistance  requested;  and  a 
certification  from  the  applicant  that  it 
will  fund  the  supportive  services  itself  if 
the  planned  resources  do  not  become 
available  for  any  reason. 

7.  Housing,  (a)  In  the  case  of  rental 
assistance  under  S+C/TRA.  a 
description  of  the  type.  size,  and  general 
location  of  the  housing  to  be  provided; 
an  explanation  of  how  the  housing  will 
meet  the  changing  needs  of  the 
population  to  be  served;  and 
identification  of  the  entity  or  entities 
that  will  administer  the  housing 
assistance.  When  the  apphcant 
proposes  to  require  participants  to  live 
in  particular  structures  or  units,  and/or 
particular  areas  of  the  locahty,  an 


explanation  of  the  reasons  why  such 
structures,  units,  or  areas  have  been 
selected.  If  not  yet  selected,  an 
explanation  of  the  procedures  that  will 
be  followed  in  selecting  specific 
structures,  units,  or  areas. 

(b)  In  the  case  of  rental  assistance 
under  S+C/SRO,  an  explanation  of  how 
the  housing  meets  the  needs  of  the 
population  to  be  served;  identification  of 
the  niA;  identification  of  the  specific 
structures  that  the  applicant  is 
proposing  for  rehabilitation  and 
assistance  and  a  demonstration  that  the 
property  is  eligible  under  24  CFR 
882.803(a);  evidence  of  site  control  or 
other  evidence  that  the  site  will  be 
available  for  rehabilitation  in 
accordance  with  the  PHA's  schedule;  a 
feasibility  analysis,  which  includes 
information  on  the  amount  and  type  of 
rehabilitation  proposed,  preliminary  rent 
calculations  in  accordance  with  Mod 
Rehab  program  requirements,  and  the 
anticipated  source  of  financing; 
assurance  that  the  units  to  be  assisted 
are  currently  vacant  and  the  project  will 
not  result  in  displacement; 
demonstration  that  the  project  meets 
site  and  neighborhood  standards;  the 
number  of  vacant  units  and  the  number 
of  total  units:  and  a  schedule  for  the 
rehabilitation  and  occupancy  of  the 
project. 

(c)  In  the  case  of  rental  assistance 
under  S+C/SRA,  an  explanation  of  how 
the  proposed  housing  meets  the  needs  of 
the  population  to  be  served; 
identification  of  the  Sponsorfs)  that  will 
be  the  owner  or  lessor  of  the  property; 
evidence  of  the  nonprofit  status  of  the 
Spon8or(8)  and  identification  of  the 
specific  structures  in  which  the 
Sponsor(s)  proposes  to  house  eligible 
persons. 

8.  CHAS  certification.  A  certification 
by  the  public  official  responsible  for 
submitting  the  Comprehensive  Housing 
Affordability  Strategy,  required  under 
section  105  of  the  National  Affordable 
Housing  Act  and  described  in  24  CFR 
part  91,  stating  that  the  proposed 
activities  are  consistent  with  the 
approved  housing  strategy  of  the  unit  of 
general  local  government  within  which 
rental  assistance  will  be  provided. 
Indian  tribes  are  exempt  from  the  CHAS 
certification  requirement. 

9.  Other.  Other  certifications, 
information,  or  data  prescribed  by  HUD 
in  the  application  package. 

Xn.  Selection  Process 

The  selecbon  process  for  rental 
assistance  under  the  S+C  Program  will 
consist  of  the  following  stages: 


A.  Threshold  Review 

Applications  must  meet  certain 
threshold  requirements  before  they  are 
eligible  for  ranking  under  the  selection 
criteria  described  in  this  Notice.  The 
first  level  of  threshold  review,  which 
will  apply  to  all  applications,  will 
determine;  (1)  Whether  the  application 
is  adequate  in  form,  time,  and 
completeness:  (2)  whether  the  applicant, 
the  population  to  be  served,  and,  if 
applicable,  the  Sponsor,  are  eligible;  (3) 
whether  the  proposed  supportive 
services  are  cost  effective  and  at  least 
equal  in  value  to  the  assistance 
requested:  and,  (4)  whether  the 
limitations  on  the  number  of  persons 
who  may  be  served  on  one  site  under 
the  S  +  C/TRA  and  S  +  C/SRA 
components  have  been  met 
Applications  for  S+C/SRO  will  then  be 
reviewed  further  to  determine  whether 
they  meet  other  threshold  requirements 
for  that  component.  If  an  application 
contains  a  request  for  assistance  for 
more  than  one  component,  and  one  (or 
more)  of  the  components  fails  to  meet 
the  threshold  requirements,  the 
remainder  of  the  application  will  go 
forward  in  the  process  of  the  ranking 
stage.  Applicants  must  indicate  if 
services  are  linked  to  a  specific 
component,  so  that,  if  that  component 
fails  under  the  threshold  review,  HUD 
can  assess  the  feasibility  of  the  program. 

1.  Threshold  Requirements  for  All 
Applications 

(a)  Form,  time,  and  adequacy. 
Applications  must  be  filed  in  the  form 
prescribed  by  HUD  In  the  application 
package  and  within  the  time  established 
in  the  Notice  of  Funds  Availability. 
Applications  must  contain  all  applicable 
certifications  described  in  this  Notice 
and  in  the  application  package  {e.g., 
CHAS,  Drug-Free  Workplace, 
environmental,  antl-lobbying). 

(b)  Applicant  eligibility.  The  applicant 
must  be  eligible  under  the  S+C 
Program. 

(c)  Eligible  population  to  be  served. 
The  population  proposed  to  be  served 
by  the  applicant  must  be  eligible 
persons  under  the  S+C  Program. 

(d)  Matching.  The  value  of  the 
proposed  supportive  services  must  at 
least  be  equal  in  vahie  to  the  requested 
rental  assistance. 

2.  Threshold  Requirements  for  S+C/ 
SRO  Applicanto 

In  addition  to  the  above  requirements, 
applicants  for  assistance  under  the 
S+C/SRO  component  must  show: 

(a)  PHA  eligibility.  The  application 
must  demonstrate  that  the  coapplicant  is 
aPHA. 
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(b)  Site  control.  The  application  must 
identify  the  specific  structure  proposed 
to  be  rehabihtated  and  assisted,  and 
demonstrate  evidence  of  site  control  or 
other  evidence  that  the  site  will  be 
available  for  rehabilitation  in 
accordance  with  the  PHA's  schedule. 

(c)  Feasibility.  The  application  must 
demonstrate  that  a  preliminary  estimate 
of  the  gross  rents  for  the  structure, 
calculated  in  accordance  with  Mod 
Rehab  program  requirements,  indicate 
that  the  project  is  feasible  within  the 
FMR  limitation.  The  feasibility  analysis 
must  include  information  on  the 
rehabilitation  proposed  for  the  structure 
and  must  address  the  availability  and 
type  of  financing  to  be  used. 

(d)  Eligible  property.  The  application 
must  demonstrate  that  the  property 
proposed  to  be  used  meets  the  SRO 
regulatory  definition  at  24  CFR 
882.803(a]:  and  that  the  units  to  be 
assisted  are  currently  vacant.  "Currently 
vacant"  means  that  the  unit  is  not 
occupied  on  and  after  the  date  of  the 
application.  (See  the  discussion  with 
respect  to  displacement  and  the 
applicability  of  the  URA  under  section 
X.B.4  of  these  Guidelines.) 

(el  Rehabilitation  costs.  The 
application  must  demonstrate  that  the 
rehabilitation  costs  are  within  the 
minimum  and  maximum  limitations  per 
unit,  which  will  be  provided  in  the 
Federal  Register  Notice  of  Funding 
Availability. 

(f)  Site  and  neighborhood  standards. 
The  application  must  demonstrate  that 
the  project  is  in  compliance  with  HUD's 
site  and  neighborhood  standards, 
described  in  24  CFR  882.803(b)(4). 

(g)  Completion  schedule.  The 
application  must  demonstrate  that  the 
rehabilitation  and  occupancy  of  the 
project  will  be  completed  within  12 
months  from  the  date  of  execution  of  the 
ACC. 

B.  Rating 

Applications  that  fulfill  each  of  the 
threshold  requirements  described  above 
will  be  rated  based  on  the  selection 
criteria  described  in  section  XIII  of  these 
Guidelines,  and  placed  in  ranked  order. 
Successful  applicants  must  receive 
points  in  criteria  A.  B,  and  C. 

In  cases  where  the  applicant  requests 
assistance  under  more  than  one  S+C 
component,  the  components  will  not  be 
separately  rated.  Rather  the  application 
will  be  rated  as  a  whole.  However,  in 
assigning  points  in  such  cases,  HUD  will 
consider  the  relative  importance  of  each 
component  (such  as  the  number  of 
persons  to  be  served  and  the  nature,  and 
extent,  and  location  of  the  supportive 
services  to  be  provided  under  each 


component)  to  the  likely  success  of  the 
overall  program. 

C.  Final  Selection 

In  the  final  stage  of  the  selection 
process,  the  highest-rated  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  ranked  order,  to 
the  extent  funds  are  available  for  the 
component  or  components  requested.  If 
funds  are  unavailable  for  one  or  more 
requested  components,  only  those  for 
which  funds  are  available  will  be 
funded.  Section  455(a)(2)  of  the 
McKinney  Act,  as  amended  by  the 
NAHA,  includes  geographic  diversity  as 
one  of  the  selection  criteria.  In  order  to 
achieve  geographic  diversity,  HUD  will 
determine,  after  applications  are  rated 
and  ranked  under  the  selection  criteria, 
whether  each  of  the  four  Census  Regions 
contains  at  least  one  fundable 
application.  If  not,  HUD  will  substitute 
the  highest  ranked  application  in  the 
necessary  Census  Region  for 
application(s)  at  the  bottom  of  the  list  of 
tentatively  selected  projects. 

XIII.  Selection  Criteria 

Applications  remaining  in  competition 
after  the  initial  threshold  review  will  be 
rated  and  ranked  under  the  following 
selection  criteria: 

A.  Capability  of  Applicants 

HUD  will  award  up  to  100  points 
based  on  the  ability  of  the  applicant, 
either  directly  or  through  contractors  or 
Sponsors,  to  develop  and  operate  the 
proposed  assisted  housing  and 
supportive  services  program.  HUD  will 
consider  such  factors  as  the  quality  of 
any  ongoing  programs  of  the  applicant; 
the  past  experience  of  the  applicant  in 
programs  serving  the  homeless, 
particularly  the  population  to  be  served 
by  the  proposed  program;  the 
management  and  staffing  plans  of  the 
applicant;  and  other  factors  relevant  to 
the  applicant's  ability. 

B.  Need  for  the  Program  in  the 
Community 

HUD  will  award  up  to  100  points 
based  on  a  demonstration  of  the  need 
for  housing  assistance  and  supportive 
services  for  eligible  persons  proposed  to 
be  served  by  the  program  in  the 
community,  particularly  the  hard-to- 
reach  homeless.  HUD  will  consider  the 
extent  to  which  the  applicant 
demonstrates  that  an  unmet  need  exists 
through  data  such  as  surveys  of  local 
homeless  populations  and  other  means 
of  demonstrating  the  need  for  the 
program. 


C.  Appropriations  of  Housing  and 
Supportive  Services 

HUD  will  award  up  to  300  points 
based  on  the  appropriateness  of  the 
proposed  assisted  housing  and 
supportive  services.  HUD  will  consider 
the  degree  to  which  proposed  housing 
and  services  are  targeted  to  specific 
needs  of  the  population  to  be  served,  the 
comprehensiveness  of  the  plan  in 
providing  a  continuum  of  housing  and 
services  to  meet  the  changing  needs  of 
the  target  population,  the  qualifications 
of  the  service  providers,  and  the 
appropriateness  of  any  restrictions  on 
where  participants  may  live. 

D.  Assimilation  of  Participants  into 
Community 

HUD  will  award  up  to  100  points 
based  on  the  extent  to  which  the 
program  assimilates  participants  into 
the  community.  HUD  will  consider 
locations  for  housing  and  supportive 
services  and  any  plans  the  applicant  has 
for  helping  participants  gain  access  to 
neighborhood  activities,  services,  and 
institutions. 

E.  Service  to  Hard-to-Reach  Homeless 
Persons 

HUD  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
program  will  serve  both  homeless 
persons  who  spend  nights  in  public  or 
private  places  not  designed  for.  or 
ordinarily  used  as,  regular  sleeping 
accommodations  for  human  beings  (i.e., 
street  persons)  and  those  who  reside  in 
emergency  shelters.  HUD  will  consider 
the  plans  the  applicant  has  for  outreach 
to  this  population  and  for  efforts  to 
encourage  them  to  remain  in  the 
housing.  In  awarding  the  maximum 
number  of  points  under  this  criterion, 
HUD  will  give  consideration  to  both  the 
quality  of  the  plan  and  the  extent  to 
which  street  persons  will  be  served. 

F.  Service  to  Targeted  Disabilities 

HUD  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
program  will  serve  persons  who  are 
seriously  mentally  ill,  or  have  chronic 
problems  with  alcohol,  drugs,  or  both,  or 
have  AIDS  and  related  diseases. 

XIV.  Grant  Agreement 

The  grant  agreement  will  be  between 
HUD  and  the  recipient.  HUD  will  hold 
the  recipient  responsible  for  the  overall 
administration  of  the  S-(-C  program, 
including  overseeing  any  contractors. 
The  grant  agreement  will  provide  that 
the  recipient  agrees: 
— To  operate  the  program  in  accordance 

with  the  provisions  of  these 
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C.  Appropriations  of  Housing  and 
Supportive  Services 

HUD  will  award  up  to  300  points 
based  on  the  appropriateness  of  the 
proposed  assisted  housing  and 
supportive  services.  HUD  will  consider 
the  degree  to  which  proposed  housing 
and  services  are  targeted  to  specific 
needs  of  the  population  to  be  served,  the 
comprehensiveness  of  the  plan  in 
providing  a  continuum  of  housing  and 
services  to  meet  the  changing  needs  of 
the  target  population,  the  qualifications 
of  the  service  providers,  and  the 
appropriateness  of  any  restrictions  on 
where  participants  may  live. 


D.  Assimilation  of  Participants  into 
Community 

HUD  will  award  up  to  100  points 
based  on  the  extent  to  which  the 
program  assimilates  participants  into 
the  community.  HUD  will  consider 
locations  for  housing  and  supportive 
services  and  any  plans  the  applicant  has 
for  helping  participants  gain  access  to 
neighborhood  activities,  services,  and 
institutions. 

E.  Service  to  Hard-to-Reach  Homeless 
Persons 

HUD  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
program  will  serve  both  homeless 
persons  who  spend  nights  in  public  or 
private  places  not  designed  for,  or 
ordinarily  used  as,  regular  sleeping 
accommodations  for  human  beings  (i.e., 
street  persons)  and  those  who  reside  in 
emergency  shelters.  HUD  will  consider 
the  plans  the  applicant  has  for  outreach 
to  this  population  and  for  efforts  to 
encourage  them  to  remain  in  the 
housing.  In  awarding  the  maximum 
number  of  points  under  this  criterion, 
HUD  will  give  consideration  to  both  the 
quality  of  the  plan  and  the  extent  to 
which  street  persons  will  be  served. 

F.  Service  to  Targeted  Disabilities 

HUD  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
program  will  serve  persons  who  are 
seriously  mentally  ill.  or  have  chronic 
problems  with  alcohol,  drugs,  or  both,  or 
have  AIDS  and  related  diseases. 

XIV.  Grant  Agreement 

The  grant  agreement  will  be  between 
HUD  and  the  recipient.  HUD  will  hold 
the  recipient  responsible  for  the  overall 
administration  of  the  S-l-C  program, 
including  overseeing  any  contractors. 
The  grant  agreement  will  provide  that 
the  recipient  agrees: 
— To  operate  the  program  in  accordance 

with  the  provisions  of  these 


Guidelines  and  applicable  HUD 
regulations; 

— To  conduct  an  ongoing  assessment  of 
the  housing  assistance  and  supportive 
services  required  by  the  participants 
in  the  program; 

— To  assure  the  adequate  provision  of 
supportive  services  to  the  participants 
in  the  program;  and 

— ^To  comply  with  such  other  terms  and 
conditions,  including  recordkeeping 
and  reports  (which  must  include  racial 
and  ethnic  data  on  participants)  for 
program  monitoring  and  evaluation 
purposes,  as  the  Secretary  may 
establish  for  purposes  of  carrying  out 
the  program  in  an  effective  and 
efficient  manner. 
HUD  will  enforce  the  obligations  in 

the  grant  agreement  through  such  action 

as  may  be  necessary,  including 

recapturing  assistance  awarded  under 

the  program. 

XV.  Obligation  and  Deobligation  of 
Funds 

Upon  approval  of  an  application  for 
funding  and  notification  to  the  applicant, 
HUD  will  obligate  funds  to  cover  the 
amount  of  the  approved  assistance. 
After  the  initial  obligation  of  funds  for 
S+C/TRA  and  S+C/SRA.  HUD  will 
not  make  any  upward  revisions  to  the 
amount  obligated  for  any  approved 
assistance. 

HUD  may  deobligate  all  or  a  portion 
of  the  amounts  approved  for  rental 
assistance  if  such  amounts  are  not 
expended  in  a  timely  manner,  or  the 
proposed  housing  for  which  funding  was 
approved  or  the  supportive  services 
proposed  in  the  application  are  not 
provided  in  accordance  with  the 
approved  application  and  the 
requirements  of  these  Guidelines.  The 
grant  agreement  may  set  forth  other 
circumstances  under  which  funds  may 
be  deobligated.  and  other  sanctions  may 
be  imposed. 

HUD  may  readvertise  the  availability 
of  funds  that  have  been  deobligated  in  a 
notice  of  fund  availability,  or  may 
reconsider  applications  that  were 
submitted  in  response  to  the  most 
recently  published  Notice  of  Funds 
Availability  and  select  applications  for 
funding  with  the  deobligated  funds. 
Such  selections  would  be  made  in 
accordance  with  the  selection  process 
described  in  these  Guidelines.  Any 
selections  made  using  deobligated  funds 


will  be  subject  to  applicable 
appropriation  act  requirements 
governing  the  use  of  deobligated  funding 
authority. 

XVli  Waivers 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the  Secretary 
may  waive  any  provision  of  this  part  in 
any  particular  case  subject  only  to 
statutory  limitations.  Each  waiver  must 
be  in  writing,  and  must  be  supported  by 
documentation  of  the  facts  afid  reasons 
that  formed  the  basis  for  the  waiver. 
HUD  will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  all 
waivers  granted  under  this  section  and 
containing  all  relevant  information 
concerning  the  waiver. 

XVII.  Other  Matters 

The  collection  of  information 
requirements  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
and  assigned  OMB  control  number 
2506-0118. 

These  guidelines  do  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  guidelines  indicates  that 
they  would  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street  SW.  Washington.  DC 
20410. 


These  Guidelines  were  listed  as  item 
number  1333  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  at  56  FR  53380,  53393  on 
October  21, 1991  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
these  guidelines  may  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Participation  of  homeless 
families  in  the  program  can  be  expected 
to  support  family  values,  by  helping 
families  remain  together,  by  enabling 
them  to  hve  in  decent,  safe,  and  sanitary 
housing:  and  by  offering  the  supportive 
services  that  are  necessary  to  acquire 
the  skills  and  means  to  live 
independently  in  mainstream  Am.erican 
society.  Since  the  impact  on  the  family 
is  considered  to  be  a  beneficial  one.  no 
further  review  is  necessary. 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
provision  in  these  guidelines  requiring 
applicants  to  assume  the  responsibilities 
for  environmental  review,  decision 
making,  and  action  under  NEPA  and 
other  environmental  authorities  has 
FederaUsm  implications.  While  the 
assignment  of  these  responsibilities 
under  section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974  is 
discretionary  with  HUD,  it  is  authorized 
by  and  clearly  the  intent  of  section  443 
of  the  McKinney  Act.  Therefore,  the 
policy  is  not  subject  to  review  under 
Executive  Order  12612. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  these 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  They  would 
govern  the  procedures  under  which 
HUD  would  make  rental  assistance 
available  to  applicants  under  a  program 
designed  to  house  and  provide 
supportive  services  to  homeless  persons 
with  disabilities. 

Dated  Novemtwr  7, 1991. 
Jack  Kemp, 
Secretary. 

[FR  Doc.  91-29145  Filed  12-4-91;  8:45  am] 
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DEPARTIMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

I  Docket  No.  N-91-3340^  FR-313a-N-011 
NOFA  for  Stietter  Plus  Care  Program 

AQENCV:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  funding  availability. 

SUMMARY:  This  Notice  of  funding 
availability  (NOFA)  announces  the 
availability  of  $110,533,000  in  funds  for 
assistance  under  the  Shelter  Plus  Care 
program.  The  NOFA  contains 
information  concerning  eligible 
applicants,  the  funding  available  under 
each  component  of  the  program,  the 
application  package,  and  its  processing. 
A  Notice  of  Program  Guidelines 
conlaining  complete  programmatic 
information  and  requirements  for  the 
Shelter  Plus  Care  program  appears 
elsewhere  in  this  issue  of  the  Federal 
Register, 

DATES:  Applications  for  Shelter  Plus 
Care  assistance  must  be  received  by 
close  of  business  on  February  28. 1992. 
ADDRESSES:  An  original  completed 
application  must  be  submitted  to  the 
following  address:  Department  of 
Housing  and  Urban  Development,  Office 
of  Special  Needs  Assistance  Programs, 
room  7262.  451  Seventh  Street  SW.. 
Washington.  DC  20410,  Attention:  James 
N.  Forsberg.  Two  copies  of  the 
application  must  also  be  sent  to  the 
HUD  field  office  serving  the  area  in 
which  the  applicant's  project  is  located. 
A  list  of  field  offices  appears  at  the  end 
of  this  NOFA. 

FOR  FURTHER  tNFORMATtON  CONTACT: 
lames  N.  Forsberg.  Director.  Office  of 
Special  Needs  Assistance  Programs. 
Department  of  Housing  and  Urban 
Development,  room  7262.  451  Seventh 
Street  SW..  Washington.  DC  20410; 
telephone  (202)  70ft-4300  or,  for  hearing- 
and  speech-impaired  persons.  (202)  70&- 
2565.  (These  telephone  numbers  are  not 
toll-free.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  Shelter  Plus  Care 
program  have  been  approved  under  the 
Paperwork  Reduction  Act  of  1980  by  the 
Office  of  Management  and  Budget 
(OMB),  and  have  been  assigned  OMB 
control  number  2506-0118. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

The  assistance  made  available  under 
this  NOFA  is  authorized  by  section  837 
of  the  National  Affordable  Housing  Act 
(Pub.  L.  101-625,  approved  November  28. 
1990],  which  amended  title  IV  of  the 


Stewart  B.  McKinney  Homeless 
Assistance  Act  by  adding  subtitle  F 
authorizing  the  Shelter  Plus  Care 
program. 

(b)  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  a  total  of  $110,533,000  in  funds, 
appropriated  by  the  Department's 
appropriations  act  for  fiscal  year  1992 
(Pub.  L.  102-139.  approved  October  29. 
1991).  for  grants  for  two  components  of 
the  Shelter  Plus  Care  program  as 
follows: 

•  $73,333,000  for  Section  8  Moderate 
Rehabilitation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  iSfC/SRO) 

•  $37,200,000  for  Sponsor-based 
Rental  Assistance  (S-hC/SRA) 

No  funds  were  appropriated  for  fiscal 
year  1992  for  the  Tenant-based  Rental 
Assistance  component  (S-l-C/TRA). 

(c)  Eligibility 

For  Section  8  Moderate  Rehabilitation 
for  Single  Room  Occupancy  Dwellings 
for  Homeless  Individuals  (S-f-C/SRO). 
an  eligible  applicant  is  (i)  a  State,  unit  of 
general  local  government,  or  Indian  tribe 
that  will  be  responsible  for  assuring  the 
provision  of  supportive  services  and  the 
overall  administration  of  the  program, 
and  (ii)  a  public  housing  agency  (PHA) 
that  will  be  primarily  responsible  for 
administering  the  housing  assistance 
under  S  +  C/SRO.  Rehabihtation  costs 
for  this  funding  round  must  be  within 
the  minimum  limitation  of  $3,000  per  unit 
and  the  maximum  limitation  of  $15,500 
per  unit  except  as  provided  in  24  CFR 
882.805(g). 

For  Sponsor-based  Rental  Assistance 
(S-t-C/SRA).  an  eligible  applicant  is  a 
State,  unit  of  general  local  government 
or  Indian  tribe. 

(d)  Selection  Criteria/Ranking  Factors 

The  selection  process  for  rental 
assistance  under  the  Shelter  Plus  Care 
program  consists  of  an  initial  technical 
threshold  review  (described  in  section 
XII.A  of  the  guidelines)  and.  then,  for 
those  applications  meeting  all  the 
threshold  requirements,  rating  and 
ranking  under  the  following  six 
substantive  selection  criteria: 

1.  Capability  of  applicants — up  to  100 
points. 

2.  Need  for  the  program  in  the 
community — up  to  100  points. 

3.  Appropriateness  of  housing  and 
supportive  services — up  to  300  points. 

4.  Assimilation  of  participants  into  the 
community — up  to  100  points. 

5.  Service  to  hard-to-reach  homeless 
persons — up  to  200  points. 

6.  Service  to  targeted  disabilities — up 
to  200  points. 


Successful  applicants  must  receive 
points  under  each  of  the  first  three 
criteria.  A  complete  description  of  the 
rating  of  applications  and  of  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  sections  XII 
and  XIII.  respectively,  in  the  program 
guidelines  published  elsewhere  in  this 
Federal  Register. 


n.  Application  Process 

Application  packages  will  be 
available  beginning  December  19. 1991 
from  the  HUD  field  offices  listed  at  the 
end  of  this  NOFA.  Additional 
information  regarding  the  submission  of 
applications  is  included  in  the  package. 

Only  timely  applications  will  be 
considered  for  funding.  To  be 
considered  timely,  an  original 
application  must  be  received  at  the 
Office  of  Special  Needs  Assistance 
Programs  at  the  address  listed  at  the 
beginning  of  this  NOFA  by  close  of 
business  on  February  28, 1992. 
Applications  received  after  this  date 
will  not  be  accepted  even  if  postmarked 
by  the  deadline  date.  Applications  sent 
by  FAX  will  not  be  accepted. 

Two  copies  of  the  application  must 
also  be  sent  to  the  appropriate  HUD 
field  office.  These  copies  must  be 
received  by  the  application  deadline  as 
well,  but  a  determination  that  an 
application  was  received  on  time  will  be 
made  solely  on  receipt  of  the  original 
application  at  the  Office  of  Special 
Needs  Assistance  Programs  in 
Washington,  DC. 

m.  Application  Submission 
Requirements 

(a)  Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Any  potential 
applicants  have  questions  about  the 
preparation  or  submission  of 
applications  are  urged  to  contact  their 
HUD  field  office. 

(b)  Applicants  (other  than  Indian 
tribes)  not  having  a  HUD-approved 
comprehensive  housing  affordability 
strategy  (CHA5)  must  submit  a  CHAS 
meeting  the  requirements  of  24  CFR  part 
91  for  approval  before  or  with  their 
application.  The  requirement  in  the 
Guidelines  that  an  applicant  submit  a 
certification  that  the  application  is 
consistent  with  an  approved  CHAS  will 
be  satisfied  by  a  certification  that  the 
proposed  activities  are  consistent  with 
the  CHAS  that  has  been  or  is  being 
submitted  for  approval.  The  lack  of  an 
approved  CHAS  will  not  prevent  an 
applicant  from  competing  for  an  award. 
However,  lack  of  an  approved  CHAS 
will  prevent  an  applicant  from  receiving 
an  award.  HUD  anticipates  that  awards 
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Successful  applicants  must  receive 
points  under  each  of  the  first  three 
criteria.  A  complete  description  of  the 
rating  of  applications  and  of  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  sections  XII 
and  XIII.  respectively,  in  the  program 
guidelines  published  elsewhere  in  this 
Federal  Register. 

n.  Application  Process 

Application  packages  will  be 
available  beginning  December  19, 1991 
from  the  HUD  field  offices  listed  at  the 
end  of  this  NOFA.  Additional 
information  regarding  the  submission  of 
applications  is  included  in  the  package. 

Only  timely  applications  will  be 
considered  for  funding.  To  be 
considered  timely,  an  original 
application  must  be  received  at  the 
Office  of  Special  Needs  Assistance 
Programs  at  the  address  listed  at  the 
beginning  of  this  NOFA  by  close  of 
business  on  Februarj-  28. 1992. 
Applications  received  after  this  date 
will  not  be  accepted  even  if  postmarked 
by  the  deadline  date.  Applications  sent 
by  FAX  will  not  be  accepted. 

Two  copies  of  the  application  must 
also  be  sent  to  the  appropriate  HUD 
field  office.  These  copies  must  be 
received  by  the  application  deadline  as 
well,  but  a  determination  that  an 
application  was  received  on  time  will  be 
made  solely  on  receipt  of  the  original 
application  at  the  Office  of  Special 
Needs  Assistance  Programs  in 
Washington,  DC. 

m.  Application  Submission 
Requirements 

(a)  Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Any  potential 
applicants  have  questions  about  the 
preparation  or  submission  of 
applications  are  urged  to  contact  their 
HUD  field  office. 

(b)  Applicants  (other  than  Indian 
tribes)  not  having  a  HUD-approved 
comprehensive  housing  affordability 
strategy  (CHAS)  must  submit  a  CHAS 
meeting  the  requirements  of  24  CFR  part 
91  for  approval  before  or  with  their 
application.  The  requirement  in  the 
Guidelines  that  an  applicant  submit  a 
certification  that  the  application  is 
consistent  with  an  approved  CHAS  will 
be  satisfied  by  a  certification  that  the 
proposed  activities  are  consistent  with 
the  CHAS  that  has  been  or  is  being 
submitted  for  approval.  The  lack  of  an 
approved  CHAS  will  not  prevent  an 
applicant  from  competing  for  an  award. 
However,  lack  of  an  approved  CHAS 
will  prevent  an  apiilicant  from  receiving 
an  award.  HUD  "nticipates  that  awards 


for  funding  will  not  be  announced  for  at 
least  60  days  after  the  date  applications 
are  due.  If  an  applicant  is  selected  for 
funding  whose  CHAS  has  not  been 
approved  by  the  time  awards  are 
announced.  HUD  will  award  the  funding 
to  the  next  highest  ranked  applicant 
who  has  an  approved  CHAS. 

(c)  Applicants  other  than  States  may 
submit  one  application.  A  State  may 
submit  one  application  for  each 
jurisdiction  or  may  combine  proposals 
in  separate  jurisdictions  in  one 
application. 

rV.  Corrections  to  Deficient  Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any  such 
deficiency. 

(b)  Curable  technical  deficiencies  are 
items  that  are  not  necessary  for  HUD 
review  under  the  selection  criteria  {e.g., 
failure  to  submit  a  required  certification 
with  the  application).  Items  that  would 
improve  the  substantive  quality  of  the 
application  may  not  be  submitted  after 
the  application  due  date  has  expired. 

V.  Other  Matters 

Environmental  Impact 

A  finding  of  no  significant  impact  with 
respect  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C}  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  to  5:30  p.m.  weekdays 
in  the  Office  of  the  Rules  Docket  Clerk 
at  the  above  address. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a}  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  will  not  have  substantial 
direct  effects  on  States  or  dieir  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  Notice  is  not  subject  to 
review  under  the  Order.  The  Notice 
announces  the  availability  of  funds  and 
invites  applications  from  eligible 
applicants  for  the  Shelter  Plus  Care 
program. 


Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
this  Notice,  to  the  extent  the  funds 
provided  under  it  are  directed  to 
families,  has  the  potential  for  a 
beneficial  impact  on  family  formation, 
maintenance  and  general  well-being. 
However,  the  statutory  authority  for  the 
program  requires  that,  to  the  maximum 
extent  practicable,  50  percent  of  the 
funds  be  targeted  to  individuals.  Any 
funding  provided  to  projects  serving 
families  can  be  expected  to  enable 
participating  homeless  families  to  live  in 
decent,  safe,  and  sanitary  housing  in 
connection  with  the  supportive  services 
necessary  to  acquire  the  skills  and 
means  to  live  independently  in 
mainstream  American  society.  Since  the 
impact  on  families,  if  any,  is  a  beneficial 
one.  no  further  review  is  necessary. 

Section  103  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
aimouncement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the  making 
of  funding  decisions  are  limited  by  part 
4  from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  112  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
amended  the  Department  of  Housing 
and  Urban  Development  Act  by  adc^ng 


section  13.  which  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register  on 
May  17. 1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particulariy 
the  examples  contained  in  appendix  A 
of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  Arnold  J.  Haiman, 
Director,  Office  of  Ethics,  room  2158, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  2O410-300a  Telephone: 
(202)  708-3815;  TDD:  (202)  708-1112. 
(These  are  not  toll-free  numbers.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

HUD  Field  Off  ices 

Alabama 
Jasper  H.  Boatright.  Beacon  Ridge 
Tower,  600  Beacon  Pkwy.  West, 
suite  300,  Birmingham,  AL  3520^ 
3144;  (206)  731-1872. 
Alaska 
Colleen  Craig,  Federal  Bldg.,  222  W. 
8th  Ave..  #64,  Anchorage,  AK 
99513-7537:  (907)  271-3669. 
Arizona 
Diane  Domzalski,  400  N.  Fifth  St., 
suite  1600,  Arizona  Center,  Phoenix, 
AZ  85004;  (802)  379-4754. 
Arkansas 
Billy  M.  Parsley,  Lafayette  Bldg..  523 
Louisiana,  ste.  200,  Little  Rock,  AR 
72201-3707;  (501)  324-6375. 
California  (Southern) 
Herbert  L.  Roberts,  1615  W.  Olympic 
Blvi.  Los  Angeles,  CA  90015-3801; 
(213)  251-7235. 
(Northern) 
Gordon  H.  McKay,  450  Golden  Gate 
Ave..  P.O.  Box  36003,  San  Francisco, 
CA  94102-3448;  (415)  556-5578. 
Colorado 
Barbara  Richards,  Exec.  Tower  Bldg.. 
140S  Curtis  St.,  Denver,  CO  80202- 
2349;  (303)  844-3811. 
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Connecticut 
Daniel  Kolesar.  330  Main  St..  Hartford. 
CT  06106-1860:  (203)  240-4508. 
Delaware 
lohn  Kane.  Liberty  Sq.  Bldg..  105  S.  7th 
St..  Philadelphia.  PA  19106-3392; 
(215)  597-2665. 
District  of  Columbia 
James  H.  McDaniel.  820  First  St.,  NE.. 
Washington.  DC  20002;  (202)  275- 
0094. 
Florida 
James  N.  Nichol.  325  W.  Adams  St., 
Jacksonville.  FL  32202-4303;  (904) 
791-3587. 
Georgia 
Charles  N.  Straub.  Russell  Fed.  Bldg.. 
room  688.  75  Spring  St..  SW.. 
Atlanta.  GA  30303-3388;  (404)  331- 
5139. 
Hawaii 
Patti  A.  Nicholas.  Acting,  7 
Waterfront  Plaza,  suite  500.  500  Ala 
Moana  Blvd..  Honolulu.  HI  96850- 
4991;  (808)  541-1327. 
Idaho 
John  G.  Bonham,  520  SW  6th  Ave., 
Portland.  OR  97204-1596  (503)  326- 
7018. 
Illinois 
Richard  Wilson.  547  W.  Jackson  Blvd.. 
Chicago,  IL  60606-5760;  (312)  353- 
1696. 
Indiana 
Robert  F.  Poffenberger.  151  N. 
Deleware  St.,  Indianpolis,  IN  46204- 
2526;  (317)  226-5169. 
Iowa 
Gregory  A.  Bevirt,  Braiker/Brandeis 
Bldg.,  210  S.  16th  St..  Omaha.  NE 
68102-1622;  (402)  221-3703. 
Kansas 
Miguel  Madrigal.  Gateway  Towers  2. 
400  State  Ave.,  Kansas  City,  KS 
66101-2406;  (913)  236-2184. 
Kentucky 
Ben  Cook,  P.O.  Box  1044,  601  W. 
Broadway,  Louisville,  KY  40201- 
1044;  (502)  582-5394. 
Louisiana 
Greg  Hamilton,  P.O.  Box  70288, 1661 
Canal  St.,  New  Orleans,  LA  70112- 
2887;  (504)  589-7212. 
Maine 
David  Lafond,  Norris  Cotton  Fed. 
Bldg..  275  Chestnut  St..  Manchester. 
NH  03101-2487;  (603)  666-7640. 
Maryland 
Harold  Young.  Equitable  Bldg..  3rd 
Floor,  10  N.  Calvert  St.,  Baltimore, 
MD  21202-1865;  (301)  962-2417. 
Massachusetts 
Frank  Del  Vecchio,  Thomas  P.  O'Neill 
Jr.,  Fed.  Bldg.,  10  Causeway  St.. 
Boston.  MA  02222-1092;  (617)  56&- 
5343. 
Michigan 
Richard  Paul.  Patrick  McNamara 
Bldg..  477  Michigan  Ave..  Detroit. 


MI  48226-2592;  (313)  226-4343. 
Minnesota 
Shawn  Huckleby.  220  2nd  St.  South. 
Minneapolis.  MN  55401-2195:  (612) 
370-3019. 
Mississippi 
Jeanie  E.  Smith.  Dr.  A.  H.  McCoy  Fed. 
Bldg..  100  W.  Capitol  St..  room  910. 
Jackson.  MS  39269-1096;  (601)  965- 
4765. 
Missouri  (Eastern) 
David  H.  Long,  1222  Spruce  St..  St. 
Louis.  MO  63103-2836;  (314)  539- 
6524. 
(Western) 
Miguel  Madrigal.  Gateway  Towers  2. 
400  State  Ave.,  Kansas  City,  KS 
66101-2406;  (913)236-2184. 
Montana 
Barbara  Richards,  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver.  CO  80202- 
2349;  (303)  844-3811. 
Nebraska 
Gregory  A.  Bevirt.  Braiker/Brandeis^ 
Bldg..  210  S.  16th  St..  Omaha.  NE 
68102-1622;  (402)  221-3703. 
Nevada 
(Las  Vegas.  Clark  County)  Diane 
Domzalski.  400  N.  5th  St..  suite  1600, 
2  Arizona  Center.  Phoenix.  AZ 
85004;  (602)  379-4754.  (Remainder  of 
state)  Gordon  H.  McKay.  450 
Golden  Gate  Ave..  P.O.  Box  36003. 
San  Francisco.  CA  94102-3448;  (415) 
556-5576. 
New  Hampshire 
David  Lafond.  Norris  Cotton  Fed. 
Bldg..  275  Chestnut  St..  Manchester. 
NH  03101-2487;  (603)  666-7640. 
New  Jersey 
Frank  Sagarese.  Military  Park  Bldg.. 
60  Park  Pi.  Newark.  NJ  07102-5504; 
(201)  877-1776. 
New  Mexico 
R.  D.  Smith.  1600  Throckmorton.  P.O. 
Box  2905.  Fort  Worth.  TX  76113- 
2905;  (817)  885-5483. 
New  York  (Upstate) 
Michael  F.  Merrill.  Lafayette  Ct..  465 
Main  St..  Buffalo.  NY  14203-1780; 
(716)  846-5768. 
(Downstate) 
Joan  Dabelko.  26  Federal  Plaza.  New 
York.  NY  10278-0068;  (212)  264- 
2885. 
North  Carolina 
Charles  T.  Ferebee.  415  N.  Edgeworth 
St..  Greensboro.  NC  27401-2107; 
(919)  333-5711. 
North  Dakota 
Barbara  Richards.  Exec.  Tower  Bldg.. 
1405  Curtis  St..  Denver.  CO  80202- 
2349;  (303)  844-3811. 
Ohio 
Jack  E.  Riordan.  200  North  High  St.. 
Columbus.  OH  43215-2499;  (614) 
469-6743. 
Oklahoma 
Katie  Worsham.  Murrah  Fed.  Bldg.. 


200  NW  5th  St..  Oklahoma  City.  OK 
73102-3202;  (405)  231-4973. 
Oregon 
John  G.  Boham.  520  SW  6th  Ave.. 
Portland.  OR  97204-1596  (503)  326- 
7018. 
Pennsylvania  (Western) 
Bruce  Crawford.  Old  Post  Office  and 
Courthouse  Bldg..  700  Grant  St.. 
Pittsburgh.  PA  15219-1906;  (412) 
644-5493. 
fEdStBml 
John  Kane.  Liberty  Sq.  Bldg..  105  S.  7th 
St.,  Philadelphia.  PA  19106-3392; 
(215)  597-2665. 
Puerto  Rico 
Carmen  R.  Cabrera,  159  Carlos 

Chardon  Ave..  San  Juan,  PR  00916- 
>1804;  (809)  766-5576. 
Rhtde  Island 
»ank  Del  Vecchio.  Thomas  P.  O'Neill. 
Tjr..  Fed.  Bldg..  10  Causeway  St.. 
Boston,  MA  02222-1092;  (617)  565- 
5343. 
South  Carolina 
Louis  E.  Bradley,  Acting,  Fed.  Bldg., 
1835-45  Assembly  St.,  Columbia,  SC 
29201-2480;  (803)  765-5564. 
South  Dakota 
Barbara  Richards.  Exec.  Tower  Bldg.. 
1405  Curtis  St..  Denver.  CO  80202- 
2349;  (303)  844-3811. 
Tennessee 
Virginia  Peck.  710  Locust  St.. 
Knoxville.  TN  37902-2526;  (615)  549- 
9422. 
Texas  (Northern) 
R.  D.  Smith.  1600  Throckmorton.  P.O. 
Box  2905.  Fort  Worth.  TX  76113- 
2905;  (817)  885-5483. 
(Southern) 
Robert  W.  Hicks.  Washington  Sq.,  800 
Dolorosa,  San  Antonio,  TX  78207- 
4563;  (512)  229-6820. 
Utah 
Barbara  Richards.  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202- 
2349:  (303)  844-3811. 
Vermont 
David  Lafond,  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St.,  Manchester. 
NH  03101-2487:  (603)  666-7640. 
Virginia 
Joseph  Aversano.  Fed.  Bldg.,  400  N. 
8th  St..  P.O.  Box  10170.  Richmond. 
VA  23240-9998:  (804)  771-2624. 
Washington 
John  Peters.  Arcade  Plaza  Bldg..  1321 
2nd  Ave..  Seattle.  WA  98101-2054; 
(206)  442-0374. 
West  Virginia 
Bruce  Crawford.  Old  Post  Office  & 
Courthouse  Bldg..  700  Grant  St.. 
Pittsburgh,  PA  15219-1906;  (412) 
644-5493. 
Wisconsin 
Lana  J.  Vacha.  Henry  Reuss  Fed. 
Plaza.  310  W.  Wisconsin  Ave..  Ste. 
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Oregon 
John  G.  Boham,  520  SW  6th  Ave., 
Portland.  OR  97204-1596  (503)  326- 
7018. 
Pennsylvania  (Western) 
Bruce  Crawford,  Old  Post  Office  and 
Courthouse  Bldg.,  700  Grant  St., 
Pittsburgh,  PA  15219-1906;  (412) 
644-5493. 
fEsstBrn) 
John  Kane.  Liberty  Sq.  Bldg.,  105  S.  7th 
St.,  Philadelphia,  PA  19106-3392; 
(215)  597-2665. 
Puerto  Rico 
Carmen  R.  Cabrera,  159  Carlos 
Chardon  Ave.,  San  Juan,  PR  00918- 


Ihii 


1804:  (809)  766-5576. 


Rhode  Island 
»ank  Del  Vecchio,  Thomas  P.  O'Neill, 
Tjr.,  Fed.  Bldg.,  10  Causeway  St.. 
Boston,  MA  02222-1092;  (617)  565- 
5343. 
South  Carolina 
Louis  E.  Bradley,  Acting,  Fed.  Bldg., 
1835-45  Assembly  St.,  Columbia,  SC 
29201-2480;  (803)  765-5564. 
South  Dakota 
Barbara  Richards,  Exec.  Tower  Bldg.. 
1405  Curtis  St.,  Denver,  CO  80202- 
2349;  (303)  844-3811. 
Tennessee 
Virginia  Peck,  710  Locust  St., 
Knoxville,  TN  37902-2526;  (615)  549- 
9422. 
Texas  (Northern) 
R.  D.  Smith,  1600  Throckmorton,  P.O. 
Box  2905,  Fort  Worth,  TX  76113- 
2905;  (817)  885-5483. 
(Southern) 
Robert  W.  Hicks,  Washington  Sq.,  800 
Dolorosa,  San  Antonio,  TX  78207- 
4563;  (512)  229-6820. 
Utah 
Barbara  Richards.  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202- 
2349;  (303)  844-3811. 
Vermont 
David  Lafond,  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St..  Manchester, 
NH  03101-2487;  (603)  666-7640. 
Virginia 
Joseph  Aversano,  Fed.  Bldg.,  400  N. 
8th  St.,  P.O.  Box  10170,  Richmond, 
VA  23240-9998:  (804)  771-2624. 
Washington 
John  Peters,  Arcade  Plaza  Bldg.,  1321 
2nd  Ave..  Seattle,  WA  98101-2054; 
(206)  442-0374. 
West  Virginia 
Bruce  Crawford,  Old  Post  Office  & 
Courthouse  Bldg.,  700  Grant  St., 
Pittsburgh.  PA  15219-1906;  (412) 
644-5493. 
Wisconsin 
Lana  J.  Vacha,  Henry  Reuss  Fed. 
Plaza,  310  W.  Wisconsin  Ave..  Ste. 


1380,  Milwaukee,  WI 53203-2289; 
(414)  297-3113. 
Wyoming 
Barbara  Richards,  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202- 
2349;  (303)  844-3811. 

Dated:  November  27, 1991. 
Jack  Kemp, 
Secretary. 

[PR  Doc.  91-29148  Filed  12-4-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261,  264,  265.  and  302 

(FRL-39e8-1] 

BIN  2050-AD35 

Wood  Preserving;  Identification  and 
Listing  of  Hazardous  Waste;  Standards 
for  Owners  and  Operators  of 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities;  Interim  Status 
Standards  for  Owners  and  Operators 
of  Hazardous  Waste  Treatment, 
Storage,  and  Disposal  Facilities;  artd 
CERCLA  Designation,  Reportable 
Quantities 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  is 
proposing  to  amend  the  regulations  for 
hazardous  waste  management  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  by  modifying  subpart  W 
standards  for  drip  pads  and  modifying 
the  listings  of  F032,  F034.  and  F035. 
Today's  notice  proposes  to  modify 
portions  of  the  regulations  thai  were 
hnalized  by  EPA  on  November  15. 1990 
(55  FR  50449  on  December  6. 1990)  and 
administratively  stayed  on  June  5. 1991 
(56  FR  27332  on  June  13. 1991).  Final 
action  on  these  issues  will  result  in  the 
removal  of  the  June  5, 1991 
administrative  stay  of  these  elements. 
This  notice  also  proposes  to  modify  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  list  of  hazardous 
substances  to  reflect  the  proposed 
modifications  of  die  F032.  F034.  and 
F035  hazardous  waste  listings. 
OATCS:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
January  6, 1992.  Due  to  the  time 
sensitivity  of  this  rulemaking,  the 
comment  period  cannot  be  extended. 
Comments  post-marked  after  this  date 
will  be  marked  "late"  and  may  not  be 
considered.  Any  person  may  request  a 
hearing  on  this  proposed  rule  by  filing  a 
request  with  EPA,  to  be  received  no 
later  than  December  20, 1991. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  Clerk, 
room  2427  (05-332),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Place  "Docket  number  F91-WP2P- 
FFFFT"  on  your  comments.  Copies  of 
materials  relevant  to  this  proposed 
rulemaking  are  located  in  the  docket  at 


the  address  listed  above.  The  docket  is 
open  from  9  aan.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  100  pages  from  the  docket  at 
no  charge;  additional  copies  are  $0.15 
per  page.  Requests  for  a  hearing  should 
be  addressed  to  Mr.  David  Bussard  at 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 

Comments  on  the  CERCLA  proposal 
should  be  sent  in  triplicate  to: 
Emergency  Response  Division,  Docket 
Clerk.  ATTN:  Docket  No.  RQ,  room  2427, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  DC 
20460. 

Copies  of  materials  relevant  to  the 
CERCLA  portions  of  this  rulemaking 
also  are  located  in  room  2427  at  the 
above  address. 

FOR  FWITHER  INFORMATION  CONTACT: 

The  RCRA/Superfiuid  HoUine.  at  (800) 
424-9346  (toll-free)  or  (703)  920-9810.  in 
the  Washington,  DC  metropolitan  area. 
The  TDD  Hotline  number  is  (800)  553- 
7672  (toll-free)  or  (703)  486-3323,  locally. 
For  technical  information  on  the  RCRA 
hazardous  waste  listings  contact  Mr. 
Edward  L  Freedman  (202)  260-3657, 
Office  of  Solid  Waste  (OS-333),  U.S. 
Envirorunental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  2046a 

For  technical  information  on  the 
CERCLA  proposal,  contact:  Gerain  H. 
Perry,  Response  Standards  and  Criteria 
Branch.  Emergency  Response  Division 
(OS-210).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  (202)  280-5650. 

SUPPLENKNTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

n.  General  Overview  of  the  Rule  and 
Proposed  Modifications 
A  Current  Waste  Listings 

B.  Elements  of  the  Wood  Preserving 
Regulations  that  require  Modification 

III.  Basis  for  Rule  Modifications 
A.  Provisional  Elimination  of  the  F032 

Designation  for  Wastes  Generated  by 

Past  Users  of  Chlorophenolic 

Formulations 
R  Classification  of  Wastewaters  as  a 

Hazardous  Waste 

C.  Drippage  in  Storage  Yards 

D.  Drip  Pad  Surface  Coating.  Sealer,  and 
Cover  Requirements 

E.  Proposed  Leak  Collection  Requirements 
for  New  Drip  Pads 

F.  Drip  Pad  Cleaning  Requirements 

C.  Timeframe  for  Existing  Drip  Pads  to 
Comply  with  New  Drip  Pad  Standards 


H.  Choice  of  Surface  Coatings  or  Liner/ 
Leak  Detection  Systems  for  New  Drip 
Pads 
rv.  State  Authority 

A.  Applicability  of  Final  Rule  in  Authorized 
States 

E  Effect  on  State  Authorizations 

1.  HSWA  Provisions 

2.  Non-HSWA  Provisions 

3.  Modification  Deadlines 

V.  CERCLA  Designation  and  Reportable 

Quantities 
Vi  Compliance  Procedures  and  Deadlines 
VIL  Regulatory  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
VIIL  Paperwork  Reduction  Act 

L  Background 

Section  3001(e)  of  RCRA  required  EPA 
to  determine  whether  to  list  wastes 
containing  chlorinated  dioxins  and 
chlorinated  dibenzofurans.  As  part  of 
this  mandate,  the  Agency  initiated  a 
listing  investigation  of  dioxin-containing 
wastes  from  pentachlorophenol  wood 
preserving  processes  and 
pentachlorophenate  surface  protection 
processes.  Two  other  similar  wood 
preserving  processes  that  used  creosote 
and  aqueous  inorganic  formulations 
containing  chromium  or  arsenic  were 
also  included  in  this  investigation. 

On  December  30, 1988,  EPA  proposed 
four  listings  pertaining  to  wastes  from 
wood  preserving  and  surface  protection, 
as  well  as  a  set  of  standards  for  the 
management  of  these  wastes.  The 
Agency  finalized  three  generic 
hazardous  waste  listings  for  wastes 
from  wood  preserving  processes  and 
subpart  W  for  the  management  of  these 
wastes  on  drip  pads  on  November  15, 
1990  and  published  the  final  rule  in  the 
Federal  Register  on  December  6, 1990. 

On  December  31, 1990  the  American 
Wood  Preservers  Institute  (AWPI) 
formally  requested  a  stay  of  the 
effective  date  for  compliance,  and  also 
filed  a  petition  for  judicial  review  of  the 
rule.  The  Agency  has  met  with  the 
industry  to  solicit  and  collect  additional 
information  to  support  this  request 
After  reviewing  the  information  and 
conducting  independent  studies  and  site 
visits,  the  Administrator  signed  an 
administrative  stay  on  June  5, 1991  (see 
56  FR  27332.  June  13, 1991).  This  action 
conditionally  stayed  the  applicabiHty  of 
the  F032.  F034,  and  F035  listmgs  in 
process  areas  at  wood  preserving  plants 
and  stayed  certain  other  portions  of  the 
nde.  including  the  impermeability 
requirement  for  the  drip  pad  surface 
sealer,  coating,  or  cover.  Furthermore, 
the  Agency  has  identified  other 
problems  with  implementation. 

The  purpose  of  this  notice  is  to 
propose  changes  to  the  F032,  F034,  and 
F035  listings  and  portions  of  the  subpart 
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H.  Choice  of  Surface  Coatings  or  Liner/ 
Leak  Detection  Systems  for  New  Drip 
Pads 
rV.  State  Authority 

A.  Applicability  of  Final  Rule  in  Authorized 
Slates 

B.  Effect  on  State  Authorizations 
1.  HSWA  Provisions 

r  Non-HSWA  Provisions 
3.  Modification  Deadlines 

V.  CERCLA  Designation  and  Reportable 

Quantities 

VI.  Compliance  Procedures  and  Deadlines 
VIL  Regulatory  Analyses 

A  Executive  Order  12291 
&  Regulatory  Flexibility  Act 
VIIL  Paperwork  Reduction  Act 

L  Background 

Section  3001(e)  of  RCRA  required  EPA 
to  determine  whether  to  list  wastes 
containing  chlorinated  dioxins  and 
chlorinated  dibenzofurans.  As  part  of 
this  mandate,  the  Agency  initiated  a 
listing  investigation  of  dioxin-containing 
wastes  from  pentachlorophenol  wood 
preserving  processes  and 
pentachlorophenate  surface  protection 
processes.  Two  other  similar  wood 
preserving  processes  that  used  creosote 
and  aqueous  inorganic  formulations 
containing  chromium  or  arsenic  were 
also  included  in  this  investigation. 

On  December  30, 1988.  EPA  proposed 
four  listings  pertaining  to  wastes  from 
wood  preserving  and  surface  protection, 
as  well  as  a  set  of  standards  for  the 
management  of  these  wastes.  The 
Agency  finalized  three  generic 
hazardous  waste  listings  for  wastes 
from  wood  preserving  processes  and 
subpart  W  for  the  management  of  these 
wastes  on  drip  pads  on  November  15. 
1990  and  published  the  Hnal  rule  in  the 
Federal  Register  on  December  6. 1990. 

On  December  31, 1990  the  American 
Wood  Preservers  Institute  (AWPI) 
formally  requested  a  stay  of  the 
effective  date  for  compliance,  and  also 
filed  a  petition  for  judicial  review  of  the 
nde.  The  Agency  has  met  with  the 
industry  to  solicit  and  collect  additional 
information  to  support  this  request. 
After  reviewing  the  information  and 
conducting  independent  studies  and  site 
visits,  the  Administrator  signed  an 
administrative  stay  on  June  5. 1991  (see 
56  FR  27332,  June  13, 1991).  This  action 
conditionally  stayed  the  applicability  of 
the  F032.  F034,  and  F035  listings  in 
process  areas  at  wood  preserving  plants 
and  stayed  certain  other  portions  of  the 
rule,  including  the  impermeability 
requirement  for  the  drip  pad  surface 
sealer,  coating,  or  cover.  Furthermore, 
the  Agency  has  identified  other 
problems  with  implementation. 

The  purpose  of  this  notice  is  to 
propoae  changes  to  the  F032,  F034,  and 
F035  listings  and  portions  of  the  subpart 
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W  requirements  for  drip  pads.  The 
scope  of  today's  proposed  regulation 
does  not  include  wastes  that  are 
included  in  the  KOOl  listing. 

n.  General  Overview  of  the  Rule  and 
Proposed  Modifications 

A.  Current  Waste  Listings 

On  November  15, 1990,  the  Agency 
promulgated  three  generic  hazardous 
waste  listings  for  wood  preserving 
wastes  from  processes  that  use 
formulations  of  pentachlorophenol, 
creosote,  or  chromium  and  arsenic. 
Portions  of  these  listings  were 
administratively  stayed  on  June  5, 1991 
as  set  forth  below: 

F032  ':  Wastewaters,  process  residuals, 
preservative  drippage.  and  spent 
formulations  from  wood  preserving 
processes  generated  at  plants  that 
currently  use  or  have  previously  used 
chlorophenolic  formulations  (except 
potentially  cross-contaminated  wastes 
that  have  had  the  F032  waste  code 
deleted  iiraccordance  with  S  261.35  of 
this  chapter  and  where  the  generator 
does  not  resume  or  initiate  use  of 
chlorophenolic  formulations).  This  listing 
does  not  include  KOOl  bottom  sediment 
sludge  from  the  treatment  of  wastewater 
from  wood  preserving  processes  that  use 
creosote  and/or  pentachlorophenol. 
(Note:  The  listing  of  wastewaters  that 
have  not  come  into  contact  «vith  process 
contaminants  is  stayed  administratively. 
The  hsting  for  plants  that  have 
previously  used  chlorophenolic 
formulations  is  administratively  stayed 
whenever  these  wastes  are  covered  by 
the  F034  or  F035  listings.  These  stays  will 
remain  in  effect  until  further 
administrative  action  is  taken.). 

Ft)34  ':  Wastewaters,  process  residuals, 
preservative  drippage,  and  spent 
formulations  from  wood  preserving 
processes  generated  at  plants  that  use 
creosote  formulations.  This  listing  does 
not  include  KOOl  bottom  sediment  sludge 
from  the  treatment  of  wastewater  from 
wood  preserving  processes  that  use 
creosote  and/or  pentachlorophenol. 
(Note:  The  listing  of  wastewaters  that 
have  not  come  into  contact  with  process 
contaminants  is  stayed  administratively. 
The  stay  will  remain  in  effect  until 
further  administrative  action  is  taken.). 


■  The  F032,  P034.  and  F035  listinga  are 
administratively  stayed  with  respect  to  the  process 
area  receiving  drippage  of  these  wastes  provided 
persons  desiring  to  continue  operating  notify  EPA 
by  August  6, 1901  of  their  intent  to  upgrade  or  install 
drip  pads  and  by  November  8, 1901  provide 
evidence  to  EPA  that  they  have  adequate  financing 
to  pay  for  drip  pad  upgrades  or  installation  as 
provided  in  the  administrative  stay.  The  stay  of  the 
listings  will  remain  in  effect  until  February  6. 1992 
for  existing  drip  pads  and  until  May  0, 1992  for  new 
drip  pads. 


F035  ':  Wastewaters,  process  residuals, 
preservative  drippage,  and  spent 
formulations  from  wood  preserving 
processes  generated  at  plants  that  use 
inorganic  preservatives  containing 
arsenic  or  chromium.  This  listing  does 
not  include  KOOl  bottom  sediment  sludge 
from  the  treatment  of  wastewater  from 
wood  preserving  processes  that  use 
creosote  and/or  pentachlorophenol. 
(Note:  The  listing  of  wastewaters  that 
have  not  come  into  contact  with  process 
contaminants  is  stayed  administratively. 
The  stay  will  remain  in  effect  until 
further  administrative  action  is  taken.) 

(For  detailed  discussions  of  the  process 
and  wastes  see  the  December  30, 1988 
Federal  Register  (53  FR  at  53286)  and  the 
December  6, 1990  Federal  Register  (55 
FR  50449)).  In  addition  to  the  hazardous 
waste  listings,  the  Agency  promulgated 
Subpart  W  drip  pad  standards  that 
outline  design  criteria  and  operating 
requirements  for  drip  pads  used  to 
manage  treated  wood  drippage, 
precipitation,  and/or  surface  water  run- 
on.  A  portion  of  these  standards  was 
administratively  stayed  on  June  5, 1991 
(see  56  FR  27332,  June  13, 1991). 

B.  Elements  of  the  Wood  Preserving 
Regulations  That  Require  Modification 

With  today's  notice,  EPA  is  proposing 
to  revise  several  elements  of  the  wood 
preserving  hazardous  waste  regulations 
and  is  requesting  comments  on  these 
issues.  The  Agency  is  proposing  to:  (1) 
Eliminate  the  F032  classification  for 
certain  wastes  generated  by  past  users 
of  chlorophenolic  formulations  provided 
that  any  wastewaters,  drippage,  process 
residuals,  or  spent  preservative  are 
regulated  as  a  hazardous  waste 
(Toxicity  Characteristic  wastes,  F034  or 
F035);  (2)  narrow  the  scope  of  the 
wastewater  listings  to  those 
wastewaters  that  come  in  contact  with 
process  contaminants;  (3)  require 
cleanup  of  storage  yard  drippage  and 
contingency  plans  for  response  to 
incidental  drippage  in  storage  yards;  (4) 
remove  the  requirement  that  new  drip 
pads  be  impermeable;  (5)  add  a 
requirement  that  new  drip  pads  have 
leak  collection  devices:  (6)  revise  the 
requirement  that  all  existing  drip  pads 
be  impermeable  to  reflect  data  on  the 
permeabilities  of  available  coatings, 
sealers,  or  covers;  (7)  require  that  drip 
pad  surfac^e  materials  be  chemically 
resistant  to  the  preservative  being  used 
and  that  these  surface  materials  be 
maintained  free  of  cracks,  gaps, 
corrosion,  or  other  deterioration;  (8) 
revise  the  requirement  that  drip  pads  be 
cleaned  weekly  to  a  requirement  that 
drip  pads  be  cleaned  in  a  manner  and 
frequency  such  that  the  entire  surface  of 
drip  pads  can  be  inspected  weekly;  (9) 


revise  the  schedule  for  upgrading 
existing  drip  pads  to  allow  15  years  for 
the  incorporation  of  liners  and  leak 
detection  systems;  and  (10)  revise  the 
CERCLA  designation  of  hazardous 
substances  to  reflect  the  modifications 
in  the  listings. 

The  Agency  is  also  requesting 
comment  as  to  whether  the  standards 
for  new  drip  pads  should  allow  the 
choice  of  either  an  impermeable  surface 
(e.g..  sealers,  coatings,  or  covers  for 
concrete  drip  pads)  or  a  liner  with  a  leak 
detection  system. 

UI.  Basis  for  Rule  Modifications 

A.  Provisional  Elimination  of  the  F032 
Designation  for  Wastes  Generated  by 
Past  Users  of  Chlorophenolic 
Formulations 

The  current  listing  description  for 
F032  states  that  the  listing  applies  to 
wastes  generated  from  wood  preserving 
processes  at  plants  that  currently  use  or 
have  previously  used  chlorophenolic 
formulations.  However,  a  facility  may 
"delete"  its  wastes  from  the  F032  listing 
if  the  process  no  longer  uses 
chlorophenolic  solutions  and  if  the 
facility  meets  the  other  criteria  outlined 
in  S  261.35  (see  55  FR  50483). 

The  Agency  is  proposing  to  eliminate 
the  applicability  of  the  F032  listing  to 
wastes  generated  by  past  users  of 
chlorophenohc  formulations  that  have 
ceased  using  such  formulations  provided 
that  any  wastewaters,  process  residuals, 
preser\'ative  drippage,  and  spent 
formulations  exhibit  the  toxicity 
characteristic  (TC)  or  are  listed  as  F034 
or  F035.  This  proposed  change  would 
apply  only  to  wastewaters,  process 
residuals,  preservative  drippage,  and 
spent  formulations  generated  after  the 
facility  ceases  to  use  chlorophenolic 
formulations.  This  proposed  amendment 
differs  from  the  June  5, 1991 
administrative  stay  in  that  it 
incorporates  the  TC  designation  as  well 
as  F034  and  F035  wastes.  Final  action  on 
this  issue  will  result  in  the  removal  of 
the  administrative  stay  that  is  currently 
in  effect  for  this  modification.  Wastes 
from  wood  preserving  processes  that 
previously  used  chlorophenolic 
formulations  but  are  currently  using 
creosote  and/or  inorganic  preservatives 
containing  arsenic  or  chromium  are 
already  classified  as  hazardous  under 
federal  regulations  under  the  F034  and/ 
or  F035  listings.  The  regulatory 
standards  for  F032,  F034,  and  F035 
wastes  are  identical,  so  that  the  F032 
listing  does  not  carry  with  it  a  stricter 
regulatory  regime  or  result  in  different 
substantive  regulation  for  the  wastes 
other  than  the  timing  of  the  effective 
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date.  Therefore,  there  is  no  additional 
environmental  benefit  from  regulating 
wastes  from  past  users  of 
chlorophenolic  formulations  (F032) 
provided  that  the  wastes  will  be 
classified  as  TC  hazardous.  F034.  or 
F035.  The  Agency  requests  comment  oo 
this  proposed  action. 

The  Agency  does  note,  however,  that 
the  issue  of  chlorophenolic  cross- 
contamination  will  be  relevant  to 
previous  use  of  chlorophenolic 
formulations  when  EPA  establishes 
treatment  standards  for  F032,  F034.  and 
F035  wastes  under  the  land  disposal 
restrictions  program.  The  fact  that  a 
waste  may  be  classified  as  F034  and/or 
F035  rather  than  F032  does  not  eliminate 
the  need  for  the  Agency  to  promulgate 
treatment  standards  that  address  the 
chlorophenolic  formulations,  and  the 
various  dioxins  and  furans  that  may  be 
present  in  these  wastes  as  a  result  of 
equipment  cross-contamination.  Thus, 
the  Agency  anticipates  including 
standards  for  these  constituents  in  all  of 
the  treatment  standards  for  the  listed 
wood  preserving  wastes. 

EPA  emphasizes  that  facilities  that 
have  switched  from  chlorophenolic 
formulations  to  formulations  other  than 
creosote  or  inorganic  formulations 
containing  chromium  or  arsenic  are  still 
subject  to  the  F032  requirements  for  past 
users.  Therefore,  unless  these  facilities 
have  deleted  the  F032  listing  in 
accordance  widi  the  S  261.35.  their 
wastes  must  be  classified  as  F032  and 
remain  subject  to  all  apphcable  RCRA 
requirements. 

Furthermore,  this  regulatory 
modification  does  not  affect  the 
regulation  of  materials  contaminated 
with  F032  waste  under  the  Agency's 
"contained-in"  policy  (see  letter  from 
EPA  to  the  New  York  State  Department 
of  Environmental  Conservation,  dated 
June  19, 1939).  Environmental  media 
such  as  soils,  ground  water,  or  surface 
waters  that  are  contaminated  with  F032 
wastes  are  considered  F032  hazardous 
waste  when  managed  because  they 
"contain"  a  listed  hazardous  waste. 
Even  though  the  facility  may  no  longer 
use  chlorophenolics  or  may  no  longer  be 
operating,  contaminated  media  that 
contain  a  listed  hazardous  waste  from 
past  activities  must  be  managed  as  the 
listed  hazardous  waste  when  actively 
managed.  It  is  important  to  note  that 
media  contaminated  with  wastewaters, 
process  residuals,  preservative  drippage, 
or  spent  formulations  generated  at  the 
time  a  chlorophenolic  formulation  was 
in  use  would  still  be  subject  to  the  F032 
listing  as  a  result  of  the  "contained-ln" 
policy.  See  die  July  1. 1991  Federal 
RegistOT  (56  FR  30192]  for  addiUonal 


discussion.  EPA  requests  information  on 
the  quantities  of  P032.  F034,  and  P035 
wastes  that  must  be  disposed  of  offsite, 
and  also  the  quantities  and  frequency  of 
generation  of  contaminated  soil  and 
debris  meeting  these  three  listing 
descriptions. 

B.  Classification  of  Wastewaters  as  a 
Hazardous  Waste 

In  today's  notice,  the  Agency  is 
proposing  to  narrow  the  scope  of  the 
wastewater  listings  for  F032,  F034.  and 
F035  so  that  uncontaminated 
wastewaters  are  not  included  in  the 
listings.  Final  action  on  this  issue  will 
result  in  the  removal  of  the 
administrative  stay  that  is  currentiy  in 
effect  regardmg  this  modification.  The 
preamble  to  the  December  30. 1968. 
proposed  rule  (see  53  FR  53288) 
described  the  types  of  wastewaters  to 
be  included  in  the  scope  of  the  F032. 
F034.  and  F035  listings.  The  Agency  did 
not  intend  for  the  listings  to  apply  to 
uncontaminated  waters  at  wood 
preserving  plants  and  subsequendy 
administratively  stayed  the  applicability 
of  the  listings  to  wastewaters  that  have 
not  come  in  contact  with  process 
contaminants  (56  FR  27332).  "Process 
contaminants",  as  used  here,  would 
include  hazardous  constituents  from 
formulations  of  preservative  and  any 
P032.  P034.  or  F035  wastes.  Thus, 
wastewaters  that  have  come  in  contact 
with  either  chlorophenolic  formulations, 
creosote  formulations,  or  inorganic 
formulations  of  arsenic  or  chromium  or 
the  listed  wastes  from  wood  preserving 
plants  (e.g.,  F032,  P034,  F035),  should  be 
designated  as  F032,  F034,  or  F035  waste. 
Waters  that  do  not  contact 
chlorophenolic,  creosote,  or  inorganic 
formulations  containing  arsenic  or 
chromium  or  the  listed  wastes  from 
wood  preserving  plants  (e.g.,  F032,  F034. 
F035)  should  not  be  considered  as 
within  the  scope  of  die  P032,  Ft)34,  or 
F035  listings.  For  example,  condensate 
from  drj'ing  kilns  (that  have  never  t)een 
used  to  dry  treated  wood)  used  to  dry 
untreated  wood  would  not  be 
considered  F032,  F034,  or  P035  waste.  As 
an  additional  example,  wastewater 
generated  from  steam  conditioning 
untreated  wood  in  cylinders  that  have 
never  been  used  for  steam  conditioning 
treated  wood  should  also  not  be 
considered  F032.  F034.  or  F035  waste. 
Also,  rainwater  that  is  collected  in  a 
fashion  that  keeps  it  segregated  from 
preservative  formulations  or  listed 
wastes  from  wood  preserving  plants 
would  not  be  considered  P032.  F034,  or 
F03S  waste  until  it  contacted 
preservative  formulations  or  listed  wood 
preserving  wastes.  The  Agency  requests 
comment  on  this  proposed  action. 


However,  if  initially  uncontaminated 
wastewater  is  mixed  with  contaminated 
wastewater  (as  in  a  centralized 
wastewater  treatment  system)  or  with 
process  contaminants  (such  as 
rainwater  on  a  process  area  drip  pad  or 
drip  pad  washdown),  then  the  entire 
volume  of  wastewater  is  hazardous 
waste  by  the  mixture  rule  (40  CFR 
261.3(a)).  For  example,  rainwater 
collected  on  drip  pads  and  conveyed  to 
associated  collection  systems  would  be 
considered  a  hazardous  waste  because 
it  contacts  listed  wastes  (such  as 
drippage.  process  residuals,  and 
wastewaters)  from  wood  preserving 
operations.  Thus,  this  proposal,  if 
adopted,  could  lower  hazardous  waste 
generation  where  it  is  cost  effective  to 
segregate  wastewaters  to  prevent 
contamination. 

C.  Drippage  in  Storage  Yards 

The  Agency  is  proposing  to  require 
that  owners/operators  of  wood 
preserving  plants  develop  and 
implement  contingency  plans  for 
immediate  response  to  incidental 
drippage  in  storage  yards.  These 
contingency  plans  are  proposed  to  be  In 
accordance  with  subparts  D  of  parts  264 
and  265.  This  requirement  would  apply 
to  both  large  quantity  generators  and 
generators  of  between  100  kg  and  1000 
kg  per  month.  The  contingency  plan 
must  describe  how  owners  and 
operators  plan  to  respond  to  incidental 
storage  yard  drippage.  Owners  and 
operators  must  also  document  the 
response  to  incidental  storage  yard 
drippage  and  maintain  such 
documentation  for  a  period  of  three 
years.  Subpart  W  regulations  require 
that  treated  wood  remain  on  the  drip 
pad  until  all  drippage  has  ceased  before 
moving  it  to  the  storage  yard 
($5  264.573(k)  and  285.443(k)).  Even  so, 
infrequent  and  incidental  drippage  may 
occur  from  the  treated  wood  after  its 
removal  from  the  drip  pad.  Infrequent 
and  incidental  drippage  may  occur  due 
to  the  effects  of  weather,  type  of  wood, 
or  type  of  preservative.  EPA  recognized 
in  the  final  rulemaking  that  the  de 
minimis  losses  that  could  occur  would 
not  require  the  storage  yard  to  be 
equipped  with  a  drip  pad  (55  FR  at 
50456,  December  6. 1990). 

The  Agency  further  notes  that  this 
t>'pe  of  incidental  drippage  would  not 
constitute  illegal  disposal  of  a 
hazardous  waste  provided  that  there  Is 
an  immediate  response  to  the  discharge 
of  the  drippage  (5$  284.1(g)(8)(i)(A)  and 
265.1(c)(ll)(i)(A)  (persons  responding 
immediately  to  discharges  of  hazardous 
wastes  are  not  subject  to  regulatory 
standards  for  the  response  activities. 
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However,  if  initially  uncontaminated 
wastewater  is  mixed  with  contaminated 
wastewater  (as  in  a  centralized 
wastewater  treatment  system)  or  with 
process  contaminants  (such  as 
rainwater  on  a  process  area  drip  pad  or 
drip  pad  washdown),  then  the  entire 
volume  of  wastewater  is  hazardous 
waste  by  the  mixture  rule  (40  CFR 
261.3(a)).  For  example,  rainwater 
collected  on  drip  pads  and  conveyed  to 
associated  collection  systems  would  be 
considered  a  hazardous  waste  because 
it  contacts  listed  wastes  (such  as 
drippage.  process  residuals,  and 
wastewaters)  from  wood  preserving 
operations.  Thus,  this  proposal,  if 
adopted,  could  lower  hazardous  waste 
generation  where  it  is  cost  effective  to 
segregate  wastewaters  to  prevent 
contamination. 

C  Drippage  in  Storage  Yards 

The  Agency  is  proposing  to  require 
that  owners/operators  of  wood 
preserving  plants  develop  and 
implement  contingency  plans  for 
immediate  response  to  incidental 
drippage  in  storage  yards.  These 
contingency  plans  are  proposed  to  be  in 
accordance  with  subparts  D  of  parts  264 
and  265.  This  requirement  would  apply 
to  both  large  quantity  generators  and 
generators  of  between  100  kg  and  1000 
kg  per  month.  The  contingency  plan 
must  describe  how  owners  and 
operators  plan  to  respond  to  incidental 
storage  ytird  drippage.  Owners  and 
operators  must  also  document  the 
response  to  incidental  storage  yard 
drippage  and  maintain  such 
documentation  for  a  period  of  three 
years.  Subpart  W  regulations  require 
that  treated  wood  remain  on  the  drip 
pad  until  all  drippage  has  ceased  before 
moving  it  to  the  storage  yard 
(§5  264.573(k)  and  28S.443(k)).  Even  so, 
infrequent  and  incidental  drippage  may 
occur  from  the  treated  wood  after  its 
removal  from  the  drip  pad.  Infrequent 
and  incidental  drippage  may  occur  due 
to  the  effects  of  weather,  type  of  wood. 
or  type  of  preservative.  EPA  recognized 
in  the  final  rulemaking  that  the  de 
minimis  losses  that  could  occur  would 
not  require  the  storage  yard  to  be 
equipped  with  a  drip  pad  (55  FR  at 
50456,  December  6. 1990). 

The  Agency  further  notes  that  this 
tj-pe  of  incidental  drippage  would  not 
constitute  illegal  disposal  of  a 
hazardous  waste  provided  that  there  Is 
an  immediate  response  to  the  discharge 
of  the  drippage  (55  2&4.1(g)(8)(i)(A)  and 
265.1(c)(ll)(i)(A)  (persons  responding 
immediately  to  discharges  of  hazardous 
wastes  are  not  subject  to  regulatory 
standards  for  the  response  activities. 
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although  the  hazardous  wastes  become 
subject  to  subtitle  C  regulation  after 
they  are  removed)). 

For  the  purposes  of  this  rulemaking, 
the  Agency  proposes  to  require  that  the 
response  to  incidental  storage  yard 
drippage  must  include  cleanup  of  the 
incidental  drippage.  The  contaminated 
media  would  then  be  managed  as 
hazardous  waste.  Furthermore,  the 
cleanup  must  be  conducted  in 
accordance  with  the  contingency  plan 
and  emergency  measures  of  subparts  D 
of  parts  264  and  265.  The  requirements 
of  Subpart  D  are  applicable  to  incidental 
and  infrequent  drippage  because  such 
drippage  would  constitute  an  unplanned 
sudden  or  nonsudden  release  of 
hazardous  waste  or  hazardous  waste 
constituents  to  air  soil  or  surface  water 
(§  264.51(a)  and  §  265.51(a)).  The  Agency 
reqeusts  comment  on  this  proposed 
action. 

D.  Drip  Pad  Surface  Coating.  Sealer, 
and  Cover  Requirements 

Currently,  subpart  W  requires  both 
new  and  existing  drip  pads  to  be 
impermeable  in  order  to  contain 
drippage  and  mixtures  of  drippage  and 
precipitation  while  being  routed  to  an 
associated  collection  system 
(5  264.573(a)(4)  and  S  265.443(a)(4)).  For 
example,  concrete  drip  pads  would  be 
required  to  have  impermeable  coatings, 
sealers,  or  covers.  Subpart  W  also 
requires  a  synthetic  liner  and  leak 
detection  system  for  new  pads  to 
prevent  releases  into  the  subsurface  soil, 
ground  water,  or  surface  water 
(§  264.573(b)  (1-2)  and  S  265.443(b)  (1- 
2)). 

The  existing  regulations  allow  pads 
that  were  constructed  prior  to  December 
6. 1990,  to  operate  for  2  years  after  the 
effective  date  or  until  the  pad  reaches  15 
years  of  age,  whichever  is  later,  before  it 
must  be  upgraded  to  incorporate  liners 
and  leak  detection  (§|  264.571  and 
265.441).  Installation  of  liners  and  leak 
detection  systems  was  required  for  new 
drip  pads  (i.e.,  those  constructed  after 
December  6, 1990)  in  addition  to  the 
requirement  that  new  drip  pads  be 
impermeable. 

The  Agency  proposes  to  modify  the 
regidations  for  new  drip  pads  to  remove 
the  requirement  that  they  be 
impermeable.  Thus,  for  new  drip  pads,  a 
liner  and  leak  detection  system  would 
have  to  be  installed  below  the  drip  pad. 
but  a  surface  sealer,  coating,  or  cover 
would  not  be  required  for  concrete  drip 
pads  in  order  to  meet  the  subpart  W 
requirements.  Although  sealers, 
coatings,  or  covers  would  not  be 
required  for  new  pads,  the  Agency  does 
note  that  the  use  of  a  surface  material 
could  eliminate  or  minimize  the  amount 


of  contaminated  pad  material  to  be 
disposed  of  when  the  facility  closes  the 
pad.  The  Agency  also  notes  that, 
depending  on  the  quality  of 
construction,  a  drip  pad  without  a 
surface  sealer,  coating,  or  cover  may 
have  an  increased  possibility  of  leakage 
to  the  underlying  liner  (see  the  following 
section  on  proposed  leak  collection 
requirements  for  new  drip  pads)  and 
thus,  recommends  use  of  a  sealer, 
coating,  or  cover  to  reduce  the  need  for 
major  deanup  efforts  if  the  concrete 
cracks,  allowing  leakage  to  the  liner. 
The  use  of  a  coating  in  addition  to  a 
liner,  leak  collection,  and  leak  detection 
would  have  to  be  determined  by  the 
facility  in  consideration  of  needs  to 
balance  capital  and  maintenance  costs. 
The  Agency  beheves  that  a  well- 
maintained  drip  pad  of  high-quality 
construction  with  no  cracks  or  gaps  can 
provide  substantial  containment,  and 
that  a  liner  would  provide  secondary 
containment.  In  such  a  case,  the 
additional  requirement  for  a  sealed, 
coated,  or  covered  surface  would 
unnecessarily  increase  control  beyond 
secondary  containment.  EPA  requests 
comment  on  the  proposal  to  remove  the 
requirement  for  a  sealed/coated  surface 
for  new  drip  pads  constructed  of 
materials  such  as  concrete.  The 
requirement  for  a  sealed,  coated,  or 
covered  surface  for  existing  drip  pads 
constructed  of  materials  such  as 
concrete  would  not  be  affected  by  this 
proposed  modification. 

EPA  is  aware  that  the  requirement  for 
an  absolutely  impermeable  surface 
cannot  be  practicably  met.  The  Agency's 
intent  in  the  December  6, 1990.  rule  was 
to  require  a  surface  coating,  sealer,  or 
cover  for  concrete  drip  pads  (or  similar 
porous  or  easily-fractured  materials  of 
construction)  that  would  provide 
incremental  protection  against 
permeation  of  preservative  into  the  drip 
pad  and  thus  serve  to  ensure  less 
permeability  than  would  be  achieved 
with  the  drip  pad  itself.  This 
requirement  would  be  applicable  to 
concrete  or  other  porous  or  easily- 
fractured  materials  of  construction  but 
may  not  be  applicable  to  materials  of 
construction  such  as  steel.  Today,  the 
Agency  is  proposing  the  performance 
standard  that  drip  pads  have  a 
hydraulic  conductivity  of  less  than 
1  XlO"'  centimeters  per  second.  iTie 
Agency  recognizes  that  the  most 
common  material  for  drip  pad 
construction  is  concrete,  thus  this 
standard  has  been  derived  from  the 
theoretical  conductivity  of  unfractured, 
well-constructed  concrete.  Thus,  drip 
pads  made  of  concrete  or  other  porous 
or  easily-fractured  materials  of 
construction  would  be  required  to  have 


sealers,  coatings,  or  covers  that  are 
resistant  to  vertical  infiltration  of  water 
vapor  such  that  the  hydraulic 
conductivity  through  the  surface 
materials  is  less  than  1  xlO"'' 
centimeters  per  second.  The  Agency 
beheves  that  the  use  of  water  for 
infiltration  rate  determination 
represents  a  "worst  case"  scenario  for 
creosote  and  chlorophenolic 
formulations  at  the  time  when  creosote 
and  chlorophenolic  formulations  are 
mixed  with  precipitation  on  uncovered 
drip  pads,  surface  run-on  water,  and 
when  drip  pads  are  cleaned  with  steam 
or  water.  Supporting  documentation  for 
this  standard  can  be  foimd  in  the  docket 
for  this  rulemaking.  Several 
commercially  available  surface  coatings 
providing  equivalent  or  better  resistance 
to  permeation  have  been  identified  by 
the  Agency.  A  typical  method  for  .- 
measuring  the  infiltration  rate  of  water 
vapor  into  a  surface  coating  is  ASTM  E- 
96  Procedure  E.  Procedure  E  is  a 
conservative  procedure  which  is  run  at  a 
temperature  of  100  degrees  Fahrenheit 
and  uses  a  desiccant  to  maximize  vapor 
pressure  differential. 

Water  seepage  is  commonly        ' 
expressed  as  flux  (units  of  mass  or 
volume  per  area  per  time).  Flux  can  be 
converted  into  hydraulic  conductivity. 
Assuming  that  a  20,000  ft  *  drip  pad  has 
a  10%  constantly  wetted  surface  (i.e. 
2,000  ft  *  is  constantly  wet),  the  rate  of 
water  permeation  through  unfractured. 
well-constructed  concrete  with  a 
1  XlO"'  centimeter  per  second  hydraulic 
conductivity  would  be  approximately  4 
gallons  per  day.  Use  of  coatings,  sealers, 
or  covers  with  a  hydraulic  conductivity 
less  than  that  of  well-constructed 
concrete  would  reduce  the  rate  of 
permeation,  but  as  greater  performance 
is  required,  the  availability  of  suitable 
materials  is  decreased.  EPA  is  proposing 
that  this  quantity  of  potentially 
contaminated  water  or  other  wastes  that 
could  permeate  a  well-designed  and 
unfractured  drip  pad  is  acceptable.  EPA 
is,  however,  proposing  to  require  a 
coating,  sealer,  or  cover  on  such  pi|ds  of 
a  lower  permeability  than  a  well-  ii 
designed  concrete  pad  (1  x  10*'       I 
centimeters  per  second).  The  reason  for 
this  is  that  such  surface  materials  will 
help  assure  that  the  permeability  in 
actual  field  conditions  does  not  exceed 
that  of  a  well-designed  concrete  pad. 
The  Agency  is  also  proposing  to  require 
that  surface  materials  used  to  limit 
hydraulic  conductivity  be  maintained 
free  of  cracks  and  gaps  that  would 
adversely  affect  the  hydraulic         I 
conductivity  of  the  surface  materials 
and  is  proposing  to  require  that  such 
materials  be  chemically  compatible  with 
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any  preservatives  that  contact  the  drip 
pad. 

The  limitation  to  reliance  on  concrete 
as  the  only  protective  containment 
barrier  for  existing  pads  is  that  concrete 
can  develop  microfractures  that 
significantly  increase  the  permeability, 
but  are  difficult  to  detect  visually.  A  pad 
with  numerous  microfractures  could 
have  permeabilities  that  may  release  as 
much  as  1,000  times  more  than  that  of  a 
pad  without  microfractures.  EPA 
believes  a  low  permeability  coating  will 
help  assure  that  microfractures  do  not 
significantly  reduce  the  protectiveness 
of  a  concrete  pad.  The  stresses  that 
produce  microfractures  in  some  concrete 
pads  should  not  produce  the  same  sort 
of  fractures  in  the  overlying  coating 
because  the  coating  has  different 
properties  of  flexibility  and  should  not 
be  prone  to  the  same  cracking  pattern.  A 
standard  for  the  coatings  of  less  than 
1  xlO"'  centimeters  per  second  provides 
that  protection  while  still  assuring  that  a 
wide  range  of  coating  materials  is 
available. 

EPA  is  also  aware  of  a  number  of 
coatings  available  that  have 
permeabilities  on  the  order  of  1  x  10* 
centimeters  per  second.  EPA  requests 
comment  and  data  on  whether  those 
coatings  are  appropriate  for  these 
circumstances  and  whether  the 
permeability  standard  should  be  lower 
than  that  proposed  by  the  Agency.  The 
Agency  solicits  comments  on  the 
potential  compliance  costs  and 
environmental  benefits  of  a  lower 
permeability  standard. 

The  Agency  has  found  no  generally 
accepted  test  methods  for  determining 
the  permeability  of  a  surface  sealer, 
coating,  or  cover  once  it  has  been 
applied  to  a  drip  pad.  The  EPA  has 
found  that  such  information  on 
permeability  is  typically  provided  by 
manufacturers.  Therefore,  the  Agency 
will  rely  on  permeability  data  supplied 
by  the  manufacturer  of  the  surface 
material  in  order  to  verify  that  it  meets 
the  minimum  permeability  standard.  The 
Agency  has  not  required  that  a  specific 
test  method  be  used  for  the 
measurement  of  permeability.  However, 
the  method  used  must  allow  for  the 
determination  of  the  mass  of 
preservative  formulation  that  passes 
through  a  given  area  of  the  surface 
material  over  a  given  time  period. 

The  Agency  has  limited  information 
and  no  test  data  regarding  nationally- 
recognized  test  methods  to  measure  the 
hydraulic  conductivity  of  sealers  or 
polymer-modified  coatings.  A  potential 
application  is  Army  Corps  of  Engineers 
test  method  CRD-C  48-73  for  water 
permeability  of  concrete.  However,  the 
Agency  has  no  data  or  indications  of 


this  method's  acceptability  for  use  with 
sealers.  If  there  are  no  standard  test 
methods  to  determine  hydraulic 
conductivity  of  a  type  of  surface 
material,  the  Agency  believes  that  the 
material  is  not  suitable  for  use  with  drip 
pads  and  would  not  meet  the  limited 
permeability  requirement. 

An  additional  problem  identified  with 
sealers  is  that  they  do  not  provide  a 
protective  barrier.  A  sealer  would  seep 
into  the  pores  to  provide  a  surface  that 
would  wear  with  the  drip  pad  rather 
than  prior  to  wear  on  the  drip  pad. 
Although  this  provides  an  advantage 
relative  to  coatings  in  terms  of  abrasion 
and  frequency  of  replacement,  a  sealer 
may  have  the  disadvantage  of  cracking 
if  the  drip  pad  cracks.  Coatmgs  may  not 
crack  when  the  underlying  drip  pad 
cracks.  Thus,  coatings  may  be  superior 
from  a  protectiveness  standpoint. 

The  Agency  woidd  consider 
compliance  with  this  proposed  standard 
as  compliance  with  the  impermeability 
requirement  until  a  final  rule  addressing 
the  coating  standard  is  promulgated.  If 
the  final  rule  results  in  a  more  stringent 
standard,  the  Agency  would  allow  a 
compliance  period.  The  Agency  requests 
comment  on  the  proposed  modification 
to  the  impermeability  requirement  for 
drip  pad  surface  materials.  The  Agency 
also  requests  information  or  data 
regarding  sealer  and  coating 
permeabilities,  and  nationally 
recognized  test  methods  for  measuring 
permeability. 

E.  Proposed  Leak  Collection 
Requirements  for  New  Drip  Pads 

As  mentioned  in  the  prior  section,  a 
new  drip  pad  operating  without  a  sealed 
or  coated  surface  may  incur  an 
increased  possibility  of  leakage  to  the 
underlying  liner  system  depending  on 
the  quality  of  drip  pad  construction. 
Pursuant  to  9  264.573(m)(l)(iii),  an 
owner/operator  who  detects  a  drip  pad 
condition  that  may  have  caused  or  has 
caused  a  release  of  hazardous  waste 
must  determine  how  to  repair  the  drip 
pad  and  clean  up  any  leakage  from 
below  the  pad.  As  noted  in  the  July  1, 
1991.  Federal  Register  (56  FR  at  30193], 
the  owner/operator  need  not  dig  up  the 
drip  pad  to  clean  up  such  releases  if  the 
drip  pad  has  a  leak  collection  system 
below  the  pad  or  a  drainage  system 
leading  to  a  sump.  In  order  to  avoid  the 
necessity  of  having  to  dig  up  drip  pads, 
the  Agency  is  proposing  to  amend  the 
subpart  W  design  and  operating 
requirements  in  S  264.573  and  S  265.443 
to  require  that  owners/operators  of  new 
drip  pads  install  leak  collection  systems 
below  drip  pads  and  above  the  liners  so 
that  any  leakage  that  penetrates  through 
the  drip  pad  can  be  collected  and 


removed.  The  Agency  proposes  to  make 
these  requirements  effective  for  new 
drip  pads  that  are  constructed  after  the 
effective  date  of  a  final  rule 
incorporating  these  requirements. 
Owners  and  operators  would  also  be 
required  to  document  the  date  and 
quantity  of  collection  of  such  leakage. 
The  documentation  requirements  would 
apply  to  all  leak  collection  devices, 
regardless  of  when  they  were  installed. 
This  requirement  would  also  apply  to 
new  drip  pads  with  sealers,  coatings, 
and  covers.  The  Agency  requests 
comment  on  the  proposed  requirement 
for  leak  collection  systems,  lliis 
proposed  requirement  does  not  affect 
the  responsibility  of  the  owner/operator 
to  remove  a  drip  pad  to  the  extent 
necessary  to  clean  up  any  release  of 
hazardous  waste  to  the  environment  in 
the  event  that  such  a  release  occurs. 

F.  Drip  Pad  Cleaning  Requirements 

The  Agency  is  proposing  to  change 
the  requirements  for  weekly  cleaning  of 
drip  pads.  The  December  6. 1990,  final 
rule  required  that  drip  pad  surfaces  must 
be  cleaned  thoroughly  at  least  once 
every  seven  days  such  that  accumulated 
residues  of  hazardous  waste  or  other 
materials  are  removed  (see  S  264.573(1) 
in  the  July  1. 1991  Federal  Register 
notice  and  §  265.443(1]  in  the  December 
6, 1990  Federal  Register  notice]. 
Furthermore,  the  regulations  required 
that  an  appropriate  and  effective 
cleaning  technique  be  used  that 
included,  but  was  not  limited  to,  rinsing, 
washing  with  detergents  or  other 
appropriate  solvents,  or  steam  cleaning. 
Owners  and  operators  were  required  to 
document  the  date  and  time  of  each 
cleaning  and  the  cleaning  procedure 
used  in  the  facility's  operating  log.  As 
noted  in  the  )uly  1, 1991  Technical 
Correction  Notice  (see  56  FR  at  30193], 
the  regulations  have  been 
misinterpreted  to  require  weekly  water 
washing  of  drip  pads.  This  was  not  the 
Agency's  intent  As  previously 
described,  the  Agency's  intent  for 
weekly  cleaning  was  to  allow  for 
thorough  inspections  of  drip  pad 
surfaces  on  a  weekly  basis. 

The  Agency  is  aware  that  there  may 
be  circumstances  in  which  a  weekly 
cleaning  would  not  serve  to  improve  the 
quality  of  inspection  of  a  drip  pad 
surface  but  rather  would  cause  the 
imnecessary  generation  of  hazardous 
wastes.  Situations  where  a  drip  pad  has 
not  been  used  during  the  previous  week 
and  where  the  type  of  preservative  used 
would  not  obscure  the  surface  of  the 
drip  pad  (such  as  aqueous  solutions)  are 
examples  of  such  circumstances. 
However,  situations  in  which 


«day,  December  5,  1991  /  Proposed  Rules 


ability  for  use  with 
10  standard  test 
e  hydraulic 
e  of  surface 
behaves  that  the 
tie  for  use  with  drip 
meet  the  limited 
nent. 
)lem  identified  with 

0  not  provide  a 
sealer  would  seep 
nde  a  surface  that 
drip  pad  rather 

t  the  drip  pad. 
es  an  advantage 
n  terms  of  abrasion 
lacement,  a  sealer 
antage  of  cracking 
).  Coatings  may  not 
flying  drip  pad 
;8  may  be  superior 
8  standpoint. 

1  consider 
proposed  standard 

he  impermeabihty 
inal  rule  addressing 
is  promulgated.  If 
in  a  more  stringent 
/  would  allow  a 
Tie  Agency  requests 
>osed  modification 
y  requirement  for 
erials.  The  Agency 
ation  or  data 
coating 
lationally 
ods  for  measuring 

'llection 

rw  Drip  Pads 

le  prior  section,  a 
ing  without  a  sealed 
ly  incur  an 
'  of  leakage  to  the 
em  depending  on 
id  construction. 
J(m){l){iii),  an 
)  detects  a  drip  pad 
lave  caused  or  has 
lazardous  waste 
to  repair  the  drip 
y  leakage  from 
oted  in  the  July  1, 
>r  (56  FR  at  30193), 
need  not  dig  up  the 
such  releases  if  the 
:ollection  system 
Irainage  system 
I  order  to  avoid  the 
to  dig  up  drip  pads, 
sing  to  amend  the 
id  operating 
4.573  and  S  265.443 
rs/operators  of  new 
k  collection  systems 
I  above  the  liners  so 
it  penetrates  through 
collected  and 


removed.  The  Agency  proposes  to  make 
these  requirements  effective  for  new 
drip  pads  that  are  constructed  after  the 
effective  date  of  a  final  rule 
incorporating  these  requirements. 
Owners  and  operators  would  also  be 
required  to  document  the  date  and 
quantity  of  collection  of  such  leakage. 
The  documentation  requirements  would 
apply  to  all  leak  collection  devices, 
regardless  of  when  they  were  installed. 
This  requirement  would  also  apply  to 
new  drip  pads  with  sealers,  coatings, 
and  covers.  The  Agency  requests 
conunent  on  the  proposed  requirement 
for  leak  collection  systems,  lliis 
proposed  requirement  does  not  affect 
the  responsibility  of  the  owner/operator 
to  remove  a  drip  pad  to  the  extent 
necessary  to  clean  up  any  release  of 
hazardous  waste  to  the  environment  in 
the  event  that  such  a  release  occurs. 

F.  Drip  Pad  Cleaning  Requirements 

The  Agency  is  proposing  to  change 
the  requirements  for  weekly  cleaning  of 
drip  pads.  The  December  6, 1990,  final 
rule  required  that  drip  pad  surfaces  must 
be  cleaned  thoroughly  at  least  once 
every  seven  days  such  that  accumulated 
residues  of  hazardous  waste  or  other 
materials  are  removed  (see  %  264.573(i] 
in  the  )uly  1, 1991  Federal  Register 
notice  and  {  265.443(i)  in  the  December 
6, 1990  Federal  Register  notice). 
Furthermore,  the  regulations  required 
that  an  appropriate  and  effective 
cleaning  technique  be  used  that 
included,  but  was  not  limited  to,  rinsing, 
washing  with  detergents  or  other 
appropriate  solvents,  or  steam  cleaning. 
Owners  and  operators  were  required  to 
document  the  date  and  time  of  each 
cleaning  and  the  cleaning  procedure 
used  in  the  facihty's  operating  log.  As 
noted  in  the  July  1, 1991  Technical 
Correction  Notice  (see  56  FR  at  30193], 
the  regulations  have  been 
misinterpreted  to  require  weekly  water 
washing  of  drip  pads.  This  was  not  the 
Agency's  intent  As  previously 
described,  the  Agency's  intent  for 
weekly  cleaning  was  to  allow  for 
thorough  inspections  of  drip  pad 
surfaces  on  a  weekly  basis. 

The  Agency  is  aware  that  there  may 
be  circumstances  in  which  a  weekly 
cleaning  would  not  serve  to  improve  the 
quahty  of  inspection  of  a  drip  pad 
surface  but  rather  would  cause  the 
unnecessary  generation  of  hazardous 
wastes.  Situations  where  a  drip  pad  has 
not  been  used  during  the  previous  week 
and  where  the  type  of  preservative  used 
would  not  obscure  the  surface  of  the 
drip  pad  (such  as  aqueous  solutions)  are 
examples  of  such  circumstances. 
However,  situations  in  which 


preservative  accumulates  on  the  drip 
pad  or  obscures  the  drip  pad  in  any 
manner  such  that  a  weekly  inspection  of 
the  entire  drip  pad  surface  is  hindered 
should  require  a  weekly  cleaning.  The 
Agency  does  not  believe  that  water, 
steam,  or  solvent  washings  and  rinses 
are  the  only  suitable  cleaning  methods. 
The  Agency  foresees  situations  where  a 
weekly  sweeping  would  be  suitable.  The 
Agency  also  notes  that  drip  pad 
cleaning  may  in  certain  situations  be 
performed  more  often  than  weekly  to 
prevent  tracking  of  hazardous  wastes 
from  drip  pads. 

The  Agency  is  today  proposing  that 
cleaning  of  drip  pads  be  required  in  a 
manner  and  frequency  to  allow  weekly 
inspections  of  the  entire  surface  of  drip 
pads.  Residues  from  such  cleanings  must 
be  managed  as  hazardous  waste.  The 
existing  requirements  to  document  the 
date  and  time  of  each  cleaning  as  well 
as  the  cleaning  procedure  are  not 
changed.  This  action  may  serve  a  useful 
waste  minimization  function  and  may 
reduce  the  amount  of  hazardous  waste 
generated.  This  proposed  action  does 
not  affect  the  requirement  to  clean  drip 
pads  as  necessary  to  meet  the  90-day 
generator  requirements  (i.e..  drip  pads 
must  be  cleaned  by  rinsing,  steam 
cleaning,  washing  with  detergents  or 
other  solvents  at  least  once  every  90 
days).  The  Agency  requests  comment  on 
the  proposed  modification  to  the 
regulations  regarding  drip  pad  cleaning. 

G.  Timeframe  for  Existing  Drip  Pads  to 
Comply  With  New  Drip  Pad  Standards 

The  Agency  is  proposing  to  allow  15 
years  from  the  effective  date  of  a  final 
rule  promulgating  this  standard  for 
owners/operators  with  existing  drip 
pads  to  upgrade  the  pads  to  meet  new 
drip  pad  standards.  The  current 
regulations  require  upgrading  the  pad  to 
meet  new  drip  pad  standards  (to  include 
a  liner  and  leak  detection  system)  when 
the  pad  reaches  15  years  of  age  or  2 
years  after  December  8, 1990,  whichever 
is  later.  Under  the  current  regulations, 
an  owner/op      *or  may  be  granted  an 
extension  to  the  deadline  if  the  Regional 
Administrator  finds  that  the  drip  pad 
*vill  continue  to  be  protective  of  human 
health  and  the  environment 
(SS  284.571(b)(3)  and  265.441(b)(3)). 

The  Agency  believes  that  if  an 
existing  drip  pad  that  meets  Subpart  W 
standards  for  existing  drip  pads  is  well- 
constructed,  well-maintained,  and 
certified  annually,  the  maximum  pad  life 
may  be  greater  than  IS  years.  The  15 
year  age  standard  may  not  reflect  the 
capability  of  a  drip  pad  to  protect 
human  health  and  the  environment 
Thus,  the  Agency  believes  that  factors 
including,  but  not  limited  to,  stnictural 


integrity,  surface  integrity,  and  coating 
integrity  are  more  relevant  to  protection 
of  human  health  and  the  environment 
than  age  of  the  drip  pad.  The  Agency 
recognizes  that  drip  pads  do  have 
limited  lives  and  is  proposing  the  15 
year  deadline.  The  current  requirement 
to  remove  from  service  portions  of  drip 
pads  that  are  structurally  unsound  or 
have  cracks  or  gaps  (§  284.573(m)(l)(ii) 
and  i  265.443(m)(l)(iij)  would  not  be 
affected  by  this  rulemaking. 
Furthermore,  the  requirement  to  remove 
from  service  a  drip  pad  that  did  not  pass 
the  annual  certification  would  not  be 
affected  by  this  rulemaking.  Drip  pads 
without  liners  and  leak  detection 
systems  must  be  certified  annually.  As  a 
result  of  these  continuing  requirements, 
the  protectiveness  of  existing  drip  pads 
to  human  health  and  the  environment 
will  not  be  compromised.  The  15  year 
timeframe  will  also  allow  additional 
time  for  facilities  to  accumulate  the 
necessary  resources  required  to  retrofit 
existing  drip  pads  with  liners  and  leak 
detection  systems. 

After  15  years  from  the  effective  date 
of  a  final  rule  promulgating  this 
modified  standard,  facilities  will  be 
required  to  retrofit  existing  drip  pads 
with  liners  and  leak  detection  systems. 
Owners/operators  will  continue  to  have 
the  opportunity  to  demonstrate  to  the 
Regional  Administrator  that  an  existing 
drip  pad  remains  protective  of  the 
environment  (e.g.,  that  no  releases  have 
occurred  to  the  environment)  and  thus 
may  qualify  for  an  extension  to  the 
deadline.  EPA  requests  comment  on  the 
proposed  change  to  the  schedule  for 
upgrading  existing  drip  pads  to  allow 
owner/operators  15  years  from  the 
effective  date  of  a  final  rulemaking  in 
this  regard  to  meet  new  drip  pad 
standards.  The  Agency  is  specifically 
requesting  comment  as  to  whether  a 
time  period  of  less  than  15  years  should 
be  considered. 

H.  Choice  of  Surface  Coatings  or  Liner/ 
Leak  Detection  Systems  for  New  Drip 
Pads 

Surface  sealers  and  coatings  can 
provide  protection  from  releases  to  the 
drip  pad.  However,  in  the  event  of  drip 
pad  failure  (cracks  or  deterioration), 
contaminants  may  be  released  to  the 
environment  without  the  knowledge  of 
the  facility  operator  if  there  is  no  liner 
underlying  the  pad.  For  this  reason,  the 
Agency  believes  that  a  liner  and  leak 
detection  system  below  the  drip  pad 
offers  the  greatest  degree  of  protection 
of  human  health  and  the  environment 
However,  the  Agency  is  interested  in 
receiving  intormanon  on  the 
protectiveness  of  surface  coatings  as 
compared  to  that  of  liner  systems. 


Specifically.  EPA  requests  comment  on 
an  alternative  approach  that  would  give 
owners  and  operators  of  new  pads  the 
options  of  installing  either  (1)  a  liner  and 
leak  detection  system  underneath  the 
drip  pad,  or  (2)  a  sealer/coating  on  the 
surface  of  the  drip  pad.  Under  this 
approach,  new  pads  with  no  liner/leak 
detection  system  would  be  deemed  in 
compliance  with  Subpart  W  if  they 
applied  a  surface  sealer/coating  to  the 
drip  pad  that  met  the  permeability 
requirements  proposed  today.  The 
Agiency  requests  data  that  demonstrate 
whether  the  level  of  protection  provided 
by  a  surface  sealer/coating  is  equivalent 
to  that  afforded  by  a  liner  and  leak 
detection  system. 

Technical  differences  exist  between 
liner/leak  detection  systems  installed 
below  a  drip  pad  and  surface  materials 
used  to  coat  or  cover  a  drip  pad.  The 
goals  of  the  two  systems  also  differ.  A 
coating  provides  a  primary  barrier 
against  continuous  chemical  attack  and 
limits  permeation  through  the  pad. 
whereas  a  liner  provides  backup 
protection  against  unplanned, 
infrequent,  and  short  term  chemical 
exposure.  Coatings  expenence  moderate 
to  heavy  traffic  by  machinery  and 
personnel;  liners  do  not  experience 
direct  traffic,  although  they  may  be 
subject  to  physical  stress  resulting  from 
activity  on  the  overlying  drip  pad. 

The  Agency  has  compiled  the 
following  information  on  the  technical 
and  economic  differences  between 
surface  coatings  and  liners.  The  major 
design  criteria  are  more  complex  for 
coatings  due  to  the  different  operating 
conditions  to  which  they  are  exposed. 
For  instance,  the  selection  factors  that 
must  be  considered  for  coatings  include 
chemical  resistance,  bonding  capability, 
fiexibility,  permeability,  method  and 
ease  of  application,  and  resistance  to 
impact  Also,  it  may  be  difficult  to 
determine  when  a  coated  or  sealed 
surface  has  been  breached.  When 
selecting  a  liner,  however,  the  factors 
that  must  be  considered  are  greatly 
reduced  in  number  due  to  the  fact  that 
direct  vehicular  contact  and  frequent 
exposure  to  preservative  need  not  be 
considered.  However,  liner/ leak 
detection  systems  are  also  subject  to 
significant  design  considerations  such 
as  permeability  and  chemical  resistance. 
Verification  of  proper  operation  of  liner/ 
leak  detection  systems  may  be  difficult 
to  ascertain  after  installation  has  been 
completed. 

It  is  the  Agency's  position  that  a  drip 
pad  with  a  liner/leak  detection  system 
provides  better  environmental 
protection  and  requires  less 
maintenance  than  a  drip  pad  with  a 
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surface  coating  only.  Tradeoffs  between 
the  systems  exist  in  terms  of  cost  of 
initial  installation  and  long-term 
maintenance  and  replacement.  The 
Agency  intends  to  maintain  the  current 
requirements  for  new  drip  pads  to  have 
liners  and  leak  detection  systems  and 
for  existing  drip  pads  to  retrofit  with 
liner  and  leak  detection  systems  in  the 
future.  However,  the  Agency  requests 
comment  on  the  relative  merits  of  this 
approach  as  compared  to  allowing  a 
choice  of  liners  and  leak  detection 
system  or  surface  coatings  for  new  drip 
pads. 

rv.  State  Authority 

A.  Applicability  of  Final  Rule  in 
Authorized  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3007,  3008,  3013,  and  7003  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Before  the  Hazardous  and  Solid 
Waste  Amendments  of  1934  (HSWA) 
amended  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program  in  that  State. 
The  Federal  requirements  no  longer 
applied  in  the  authorized  State,  and  EPA 
could  not  issue  permits  for  any  facilities 
located  in  the  State  with  permitting 
authorization.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

By  contrast,  under  section  3006(g]  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  fmal 
authorization,  the  HSWA  requirements 
apply  in  authorized  States  in  the  interim. 

Certain  portions  of  today's  rule  are 
proposed  pursuant  to  section  3001(e)(2) 
of  RCRA,  a  provision  added  by  HSWA. 
These  portions  include  the  listing  of 
F032.  Therefore,  the  Agency  is  proposing 


to  amend  Table  1  in  40  CFR  271.1(j). 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA,  and  that  take  effect 
in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  or  final  authorization 
for  the  HSWA  provisions  identified  in 
Table  1  (in  40  CFR  271.1(j)),  as  discussed 
in  the  following  section  of  this  preamble. 
The  remaining  portion  of  today's  rule,  as 
applied  to  F034  and  F035,  are  proposed 
pursuant  to  pre-HSWA  authority.  These 
provisions,  therefore,  will  become 
effective  only  in  those  States  without 
final  authorization,  and  will  become 
effective  in  States  with  final 
authorization  once  the  State  has 
amended  its  regulations  and  the 
amended  regulations  are  authorized  by 
EPA. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  would 
implement  the  HSWA  provisions  in 
today's  proposed  rule  when  a  final  rule 
has  been  promulgated  and  is  in  effect  in 
authorized  States  until  they  modify  their 
programs  to  adopt  the  final  rule,  and  the 
modification  is  approved  by  EPA. 

Pursuant  to  section  3001(e)  of  RCRA,  a 
provision  added  by  HSWA,  EPA  added 
F032  to  the  list  of  hazardous  wastes 
from  nonspecific  sources  (40  CFR  261.31] 
in  the  December  6, 1990  rule.  Thus  the 
changes  proposed  in  today's  rule,  in 
connection  with  FC32,  will  take  effect  in 
all  States  (authorized  and  unauthorized) 
on  the  effective  date.  The  elements  of 
today's  proposed  rule  as  they  apply  to 
F034  and  F035  are  not  immediately 
effective  in  authorized  States  since  the 
requirements  are  not  imposed  pursuant 
to  HSWA.  These  regulations  will  apply 
in  authorized  States  when  F034  and  F035 
become  hazardous  wastes  in  that  State, 
and  when  the  State  is  authorized  for  the 
drip  pad  standards.  However,  should 
such  wastes  exhibit  the  Toxicity 
Characteristic,  which  was  promulgated 
under  HSWA  authority  and  is  effective 
in  authorized  States,  then  such  wastes 
may  be  managed  on  drip  pads  meeting 
the  modified  Subpart  W  standards. 

1.  HSWA  Provisions 

Because  portions  of  the  final  rule 
would  be  promulgated  pursuant  to 
HSWA,  a  State  submitting  a  program 
modification  would  be  able  to  apply  to 
receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's 
requirements.  The  procedures  and 
schedule  for  State  program 
modifications  under  section  3006(b)  are 
described  in  40  CFR  271.21.  It  should  be 


noted  that  all  HSWA  interim 
authorizations  will  expire  January  1, 
1993  (see  40  CFR  271.24(c)). 

2.  Non-HSWA  Provisions 

Other  portions  of  today's  notice  will 
not  be  effective  in  authorized  States 
since  the  requirements  are  not  being 
imposed  pursuant  to  HSWA.  These 
portions  include  the  modifications  to  the 
December  6, 1990  rule  as  they  apply  to 
F034  and  F035.  These  requirements  will 
be  applicable  only  in  those  States  that 
do  not  have  final  authorization.  In 
authorized  States,  these  requirements 
will  not  be  applicable  until  the  States 
revise  their  programs  to  adopt 
equivalent  requirements  under  State 
law,  unless  the  wastes  are  designated  as 
hazardous  due  to  the  Toxicity 
Characteristic,  which  would  require  an 
owner  or  operator  to  comply  with  the 
drip  pad  standards  administered  under 
Federal  law. 

3.  Modification  Deadlines 

40  CFR  271.21(e)(2)  requires  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  submit  the 
modifications  to  EPA  for  approval.  The 
deadline  by  which  the  States  must 
modify  their  programs  to  adopt  this 
proposed  regulation  will  be  determined 
by  the  date  of  promulgation  of  the  final 
rule  in  accordance  with  section 
271.21(e)(2).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  today's  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  would  not 
be  authorized  to  implement  these 
proposed  regulations  as  RCRA 
requirements  until  State  program 
modifications  are  submitted  to  EPA  and 
approved.  Of  course,  States  with 
existing  regulations  may  continue  to 
administer  and  enforce  their  regulations 
as  a  matter  of  State  law. 

States  that  submit  their  official 
apphcation  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However. 
States  must  modify  their  programs  by 
the  deadlines  set  forth  in  40  CFR 
271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months,  or  more  after  the  effective  date 
of  these  standards  must  include 
standards  equivalent  to  these  standards 
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noted  that  all  HSWA  interim 
authorizations  will  expire  January  1, 
1993  (see  40  CFR  271.24(c)). 

2.  Non-HSWA  Provisions 

Other  portions  of  today's  notice  will 
not  be  effective  in  authorized  States 
since  the  requirements  are  not  being 
imposed  pursuant  to  HSWA.  These 
portions  include  the  modifications  to  the 
December  6, 1990  rule  as  they  apply  to 
F034  and  F035.  These  requirements  will 
be  applicable  only  in  those  States  that 
do  not  have  final  authorization.  In 
authorized  States,  these  requirements 
will  not  be  applicable  until  the  States 
revise  their  programs  to  adopt 
equivalent  requirements  under  State 
law,  unless  the  wastes  are  designated  as 
hazardous  due  to  the  Toxicity 
Characteristic,  which  would  require  an 
owner  or  operator  to  comply  with  the 
drip  pad  standards  administered  under 
Federal  law. 

3.  Modification  Deadlines 

40  CFR  271.21(e)(2)  requires  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  submit  the 
modifications  to  EPA  for  approval.  The 
deadline  by  which  the  States  must 
modify  their  programs  to  adopt  this 
proposed  regulation  will  be  determined 
by  the  date  of  promulgation  of  the  final 
rule  in  accordance  with  section 
271.21(e)(2).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  today's  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  would  not 
be  authorized  to  implement  these 
proposed  regulations  as  RCRA 
requirements  imtil  State  program 
modifications  are  submitted  to  EPA  and 
approved.  Of  course.  States  with 
existing  regulations  may  continue  to 
administer  and  enforce  their  regulations 
as  a  matter  of  State  law. 

States  that  submit  their  official 
application  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
States  must  modify  their  programs  by 
the  deadlines  set  forth  in  40  CFR 
271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months,  or  more  after  the  effective  date 
of  these  standards  must  include 
standards  equivalent  to  these  standards 


in  theii  applications.  40  CFR  271.3  sets 
forth  the  requirements  that  States  must 
meet  when  submitting  final 
authorization  applications. 

It  should  be  noted  that  authorized 
States  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program,  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271.1(i). 

V.  CERCLA  Designation  and  Reportable 
Quantities 

All  hazardous  wastes  listed  pursuant 
to  40  CFR  261.31  through  261.33,  as  well 
as  any  solid  waste  that  meets  one  or 
more  of  the  characteristics  of  a  RCRA 
hazardous  waste  (as  defined  at  40  CFR 
261.21  through  261.24),  are  hazardous 
substances  as  defined  at  section  101(14) 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  The 
CERCLA  hazardous  substances  are 
listed  in  Table  302.4  at  40  CFR  302.4 
along  with  their  reportable  quantities 
(RQs).  CERCLA  section  103(a)  requires 
that  persons  in  charge  of  vessels  or 
facilities  from  which  a  hazardous 
substance  has  been  released  in  a 
quantity  that  is  equal  to  or  greater  than 
its  RQ  shall  immediately  notify  the 
National  Response  Center  of  the  release 
at  1-600/  424-8802  or  at  1-202/  426-2675. 
In  addition,  section  304  of  the  Super- 
fund  Amendments  and  Reauthorization 
Act  of  1986  (SARA)  requires  the  owner 
or  operator  of  a  facility  to  report  the 
release  of  a  CERCLA  hazardous 
substance  or  an  extremely  hazardous 
substance  to  the  appropriate  State 
emergency  response  commission  (SERC) 
and  to  the  local  emergency  planning 
committee  (LEPC)  when  the  amount 
released  equals  or  exceeds  the  RQ  for 
the  substance  or  one  pound  where  no 
RQ  has  been  set. 

The  release  of  a  hazardous  waste  to 
the  environment  must  be  reported  when 
the  amount  released  equals  or  exceeds 
the  RQ  for  the  waste,  unless  the 
concentrations  of  the  constituents  of  the 
waste  are  known  (48  FR  23566,  May  25, 
1983).  If  the  concentrations  of  the 
constituents  of  the  waste  are  known, 
then  the  mixture  rule  may  be  applied. 
Accordingly  to  the  "mixture  rule" 
developed  in  connection  with  the  Clean 
Water  Act  section  311  regulations  and 
also  used  in  notification  under  CERCLA 
and  SARA  (50  FR  13463.  April  4, 1985), 


the  release  of  mixtures  and  solutions 
containing  hazardous  wastes  would 
need  to  be  reported  to  the  NRC,  and  to 
the  appropriate  LEFT  and  SERC,  when 
the  RQ  of  any  of  its  component 
hazardous  substances  is  equalled  or 
exceeded.  The  mixture  rule  provides 
that  "[d]ischarges  of  mixtures  and 
solutions  are  subject  to  these  regulations 
only  where  a  component  hazardous 
substance  of  the  mixture  or  solution  is 
discharged  in  a  quantity  equal  to  or 
greater  than  its  RQ"  (44  FR  50767, 
August  29, 1979).  RQs  of  different 
hazardous  substances  are  not  additive 
under  the  mixture  rule,  so  that  spilling  a 
mixture  containing  half  an  RQ  of  one 
hazardous  substance  and  half  an  RQ  of 
another  hazardous  substance  does  not 
require  a  report. 

The  F032.  F034,  and  F035  listings 
under  RCRA  are  administratively  stayed 
with  respect  to  the  process  area 
receiving  drippage  of  these  wastes, 
provided  that  persons  desiring  to 
continue  operating  notify  EPA  by 
August  6. 1991,  of  their  intent  to  upgrade 
or  install  drip  pads,  and  by  November  6, 
1991,  provide  evidence  to  EPA  that  they 
have  adequate  financing  to  pay  for  drip 
pad  upgrades  or  installation  as  provided 
in  the  administrative  stay.  During  the 
period  of  the  administrative  stay,  lasting 
until  February  6, 1992.  for  existing  drip 
pads  and  until  May  6, 1992,  for  new  drip 
pads,  releases  to  the  environment, 
within  the  process  area,  of  drippage  that 
is  not  a  RCRA  hazardous  waste  (and  is 
not  otherwise  listed  as  a  hazardous 
substance  under  CERCLA)  will  not  be 
considered  a  release  of  a  CERCLA 
hazardous  substance.  Releases  to  the 
environment  not  covered  by  the 
administrative  stay,  or  releases  to  the 
environment  that  occur  after  expiration 
of  the  administrative  stay,  are 
considered  releases  of  CERCLA 
hazardous  substances  and  all  release 
reporting  and  liability  provisions  of 
CERCLA  will  apply. 

Under  section  102(b)  of  CERCLA,  all 
hazardous  waste  streams  newly 
designated  under  RCRA  will  have  a 
statutorily  imposed  RQ  of  one  pound 
unless  and  until  adjusted  by  regulation 
under  CERCLA.  In  order  to  coordinate 
the  RCRA  and  CERCLA  rulemakings 
with  respect  to  the  amended  waste 
stream  listings,  the  Agency  today  is 
proposing  to  amend  the  listings  of  waste 
streams  F032,  F034,  and  F035  at  40  CFR 
302.4,  the  codified  list  of  CERCLA 
hazardous  substances,  and  proposing 
adjusted  RQs  of  one  pound. 

VI.  Compliance  Procedures  and 
Deadlines 

For  discussion  on  compliance 
procedures  for  the  final  wood  preserving 


rule,  see  section  XI  of  the  December  6, 
1990  preamble  (55  FR  50479)  and  the 
administrative  stay  published  on  June 
13, 1991  (56  FR  27332).  Specifically,  in 
regard  to  meeting  the  permeability 
requirements  of  this  proposed  rule,  the 
Agency  has  decided  to  extend  the 
compliance  date  six  months  if  a 
different  permeability  number  is  chosen 
which  is  lower  than  the  proposed 
1  X  10  ~ '  cm/s.  If  the  minimum 
permeability  value  does  not  change,  the 
compliance  date  will  be  the  same  as  the 
promulgation  date  of  this  final 
modification  rule. 

VII.  Regulatory  Analyses 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  to  prepare  a  Regulatory 
Impact  Analysis.  The  proposed  rule 
today  is  not  major  because  it  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
significantly  increased  costs  or  prices 
(indeed,  it  may  result  in  decreased 
costs),  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  and 
innovation,  and  will  not  significantly 
disrupt  domestic  or  export  markets. 
Therefore,  the  Agency  has  not  prepared 
a  Regulatory  Impact  Analysis  under  the 
Executive  Order  for  these  proposed 
modifications.  This  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

Although  the  Agency  is  not  required 
to  prepare  a  Regulatory  Impact  Analysis 
for  this  proposed  rule,  for  the  benefit  of 
the  regulated  community,  the  economic 
impact  of  modifications  presented  in 
this  proposed  rule  are  discussed  below. 
Where  the  Agency  has  insufficient  data 
to  quantify  the  impact,  economic  effects 
are  qualitatively  discussed.  The  Agency 
requests  comments  and  data  specifically 
pertaining  to  the  economic  effects  of 
these  proposed  modifications.  The 
Agency  is  not  requesting  comment  on 
the  Regulatory  Impact  Analysis 
prepared  for  the  wood  preserving  final 
rule  which  was  published  in  the 
December  6. 1990.  Federal  Register. 
Comments  received  on  the  Regulatory 
Impact  Analysis  will  not  be  responded 
to. 

The  exclusion  from  the  listing 
descriptions  for  wastewaters  that  have 
not  come  into  contact  with  process 
contaminants  will  result  in  a  decrease  in 
costs  to  the  extent  that  segregation  of 
wastewater  results  in  a  decreased 
hazardous  waste  generation  rate.  For 
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example,  coliection  of  rainwater  m  a 
vessel  rather  than  on  a  drip  pad  couU 
result  in  decreased  hazardous  waste 
generation.  Because  generated 
hazardous  waste  is  taxed  in  some 
locations,  there  may  be  additional  cost 
savings  in  the  fonn  of  decrease  in  tax 
liability.  Increases  in  cost  may  be 
incurred  in  the  form  of  a  decrease  in  tax 
liability.  Increases  in  cost  may  be 
incurred  in  the  form  of  expenditures  for 
collection  equipment  that  may  be 
required  to  segregate  such  wastewaters. 
The  Agency  has  insufficient  information 
to  quantify  such  cost  savings  or 
additional  costs  and  requests  comment 
on  the  cost  effects  attributable  to  the 
proposed  wastewater  exclusion. 

The  proposed  removal  of  the 
applicability  of  the  F032  listing  to  past 
users  of  chlorophenolic  formulations 
that  currently  generate  TC  F034.  or  F035 
wastes  will  have  a  negligible  impact  on 
costs.  The  regulatory  requirements 
associated  with  a  waste  that  is  listed  as 
F032  are  not  substantively  different  from 
those  that  are  listed  as  F034.  F033,  or 
exhibit  the  TC.  Furthermore,  the  Agency 
anticipates  including  standards  for 
dioxins  and  furans  in  wood  preserving 
wastes  when  the  treatment  standards 
under  the  land  disposal  restrictions 
program  are  established.  The  Agency 
requests  conunent  on  its  estimate  of 
minimal  cost  effects  attributable  to  the 
proposed  revision  to  the  applicability  of 
the  F032  listing. 

The  requirement  to  clean  up 
incidental  and  infrequent  drippage  in 
storage  yards  will  have  cost  effects  that 
are  highly  site,  weather,  and  situation 
dependent.  There  will  also  be  costs 
associated  with  documerting  the 
cleanup  of  stwage  yard  drippage.  Coats 
associated  with  this  requirement  are 
also  dependent  on  the  efforts 
undertaken  by  individual  plants  to 
eliminate  or  minimize  such  drippage  to 
incidental  amounts.  These  efforts  would 
include  the  use  of  vacuum  cycles  and 
holding  treated  wood  on  drip  pads  for 
an  appropriate  antount  of  time.  Because 
storage  yard  drippage  is  expected  to 
occur  infrequently  and  only  in  incidental 
amounts,  the  disposal  costs  associated 
with  storage  yard  drippage  should  be 
minimal  and  will  amount  to 
approximately  $100  per  55-gaUon  drum 
of  inorganic-contaminated  soils  and 
range  from  $60  to  $450  per  drum  of 
organic-contaminated  soil,  depending  on 
whether  the  soil  is  landiiiied  or 
incinerated.  The  Agency  requests 
comments  on  its  estimate  of  minhnal 
cost  effects  attributable  to  the  proposed 
requirement  for  cleanup  of  incidental 
and  infrequent  storage  yard  drippage 


and  the  costs  of  documentation 
associated  with  such  cleanups. 

The  proposed  allowance  of  a  15  year 
time  period  for  the  upgradiitg  of  existing 
drip  pads  to  new  drip  pad  standards  will 
result  in  a  decrease  in  costs.  The  cost 
savings  resulting  from  this  proposed 
action  are  due  to  the  incurrence  of 
upgrade  costs  at  a  later  time  than  would 
be  the  case  under  the  current  schedule 
which  is  based  on  drip  pad  age.  The 
Agency  does  not  have  data  that  reflects 
the  age  distribution  of  existing  drip 
pads.  However,  under  an  assumption 
that  all  wood  preserving  plants  were 
required  to  immediately  install  new  drip 
pads,  a  15  year  deferral  in  this 
requirement  would  amount  to  an 
estimated  $5.5  million  annual  cost 
savings  to  the  industry  for  the  next  20 
years.  The  Agency  requests  comment  on 
the  costs/benefits  attributable  to  a  15 
year  upgrade  schedule. 

The  proposed  removal  of  the 
requirement  that  new  drip  pads  be 
impermeable  will  decrease  costs  by  the 
amount  attributable  to  the  application  of 
coatings  and  sealers.  The  installed  cost 
of  low  cost  sealers  and  coatings  ranges 
between  $2  to  $5  per  square  foot  of  drip 
pad,  the  savings  to  a  plant  with  a  10.000 
square  foot  drip  pad  would  range  from 
$20,000  to  $50,000.  The  Agency  requests 
comment  on  the  cost  beneflts 
attributable  to  the  removal  of  the 
requirement  for  coatings  or  sealers. 

The  proposed  change  in  the  drip  pad 
cleaning  requirements  from  a  weekly 
basis  to  as  needed  to  conduct  weekly 
drip  pad  inspections  will  cdso  reduce 
costs.  Cost  reductions  wiQ  mostly 
benefit  users  of  inorganic  preservatives 
which  are  dissolved  in  water.  Such 
aqueous  solutions  will  tend  to  not 
obscure  drip  pad  surfaces  and  will  result 
in  a  greatly  decreased  frequency  of 
cleaning.  The  oil-based  preservatives, 
particularly  creosote,  will  not  benefit  to 
the  same  degree  because  they  will  tend 
to  obscure  the  drip  pad  surface.  The  cost 
savings  may  primarily  result  from 
reduced  taxes  on  hazardous  waste 
generation.  The  Agency  has  insufficient 
data  to  quantify  these  cost  effects  and 
requests  comments  regarding  the  cost 
savings  resulting  from  the  proposed 
changes  in  the  cleaning  requirements* 

The  proposed  change  in  drip  pad 
permeability  requirements  (from 
"impermeable"  to  1 X 10" '  centimeters 
per  second)  ^lould  have  no  cost  effects 
because  there  are  no  changes  in 
requirements  for  a  surface  coating  or 
sealer  where  these  requirements  would 
be  applicable.  The  Agency  requests 
comment  on  the  estimated  negligible 
cost  effect  atthbotabie  to  the  limited 
permeabihty  requirement. 


The  proposed  requirement  that  new 
drip  pads  have  leak  collection  devices 
should  have  minimal  impact  on  costs. 
The  previous  requirement  for  leak 
detection  devices  can  be  considered  the 
same  requirement  if  a  perforated  pipe 
leading  to  a  sump  is  used  to  detect 
leakage.  The  Agency  request  comment 
on  its  assessment  of  the  cost  impact 
resulting  from  the  proposed  leak 
collection  requirement. 

B.  Regulatory  Flexibility  Analysia 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  801-612,  whenever  an 
agency  is  required  to  publish  a  genera) 
notice  of  rulemaking  for  any  proposed  or 
final  rulai  it  must  prepare  and  make 
available  for  public  conunent  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  if  the  head  of 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  no 
regulatory  flexibility  analysis  is 
required. 

The  Agency  examined  the  potential 
effects  on  small  entities  for  the 
December  6, 1990  final  rule.  In  that  rule, 
EPA  concluded  that  the  rule  did  not 
have  a  significant  effect  on  a  substantia) 
number  of  small  entities.  Therefore,  EPA 
did  not  prepare  a  formal  Regulatory 
Flexibility  Analysis  (RFA)  in  support  of 
the  rule.  Details  on  small  business 
impacts  are  available  in  the  Regulatory 
Impact  Analysis  for  the  rule.  Today's 
proposed  rule  reduces  the  potential 
effects  identified  for  the  December  6, 
1990  rule,  particulariy  by  removing  the 
applicability  of  the  F032  listing  to  past 
users  of  chlorophenoUc  formolations 
that  generate  TC,  F034  or  F035  wastes. 
As  a  result,  a  formal  RFA  was  not 
prepared  in  support  of  today's  proposed 
rule. 

VIII.  Paperwork  Redaction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et.  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1579)  and  a  copy  may  be 
obtained  bom  Sandy  Farmer, 
Inforntation  Pohcy  Branch.  EPA,  401  M 
Street.  SW.  |PM-223Y).  Washington,  EtC 
20460  or  by  caihng  (202)  2eO-274a  This 
ICR  will  amend  the  information 
collection  requirements  submitted  to 
support  the  administrative  stay  that  was 
published  )nly  13, 1991  (Se  FR  27332}  and 
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The  proposed  requirement  that  new 
drip  pads  have  leak  collection  devices 
should  have  minimal  impact  on  costs. 
The  previous  requirement  for  leak 
detection  devices  can  be  considered  the 
same  requirement  if  a  perforated  pipe 
leading  to  a  sump  is  used  to  detect 
leakage.  The  Agency  request  comment 
on  its  assessment  of  the  cost  impact 
resulting  from  the  proposed  leak 
collection  requirement. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  6(n-«12,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rulsi  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e^  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  if  the  head  of 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  no 
regulatory  flexibility  analysis  is 
required. 

The  Agency  examined  the  potential 
effects  on  small  entities  for  the 
December  6, 1990  filial  rule.  In  that  rule, 
EPA  concluded  that  the  rule  did  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  EPA 
did  not  prepare  a  formal  Regulatory 
Flexibility  Analysis  (RFA)  in  support  of 
the  rule.  Details  on  small  business 
impacts  are  available  in  the  Regulatory 
Impact  Analysis  for  the  rule.  Today's 
proposed  rxiie  reduces  the  potential 
effects  identified  for  the  December  6, 
1990  rule,  particulariy  by  removing  the 
applicability  of  the  F032  listing  to  past 
users  of  chlorophenolic  formulations 
that  generate  TC,  F034  or  F035  wastes. 
As  a  result,  a  formal  RFA  was  not 
prepared  in  support  of  today's  proposed 
rule. 

VIII.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  N4anagement  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.&  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1579)  and  a  cc^y  may  be 
obtained  from  Sandy  Fanner, 
Infonnation  Pobcy  Branch,  EPA,  401  M 
Street.  SW.  IPM-223Y),  Washington.  DC 
20460  or  by  calling  (202)  280-274a  This 
ICR  will  amend  the  information 
collection  reqnireraents  submitted  to 
support  the  administrative  stay  that  was 
published  July  13, 1901  (50  FR  27332)  and 


approved  by  the  Office  of  Management 
and  Budget  under  the  control  number 
2050-0115. 

A  revised  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  about  338  hours, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data,  and  completing  and 
reviewing  the  collection  of  information. 
Also  included  are  notification 
requirements  for  complying  with  the 
administrative  stay. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street.,  SW., 
Washington.  DC,  2046a.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC,  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 


collection  requirements  contained  in  this 
proposal. 

List  of  Subjects 

40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal,  Recycling. 

40  CFR  Part  264 

Hazardous  materials.  Packaging  and 
containers.  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  265 

Air  pollution  control.  Hazardous 
materials.  Packaging  and  containers. 
Reporting  requirements.  Security 
measures.  Surety  bonds.  Waste 
treatment  and  disposal.  Water  supply. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Hazardous  materials  transportation. 
Hazardous  substances. 
Intergovernmental  relations.  Natural 
resources.  Nuclear  materials.  Pesticides 
and  pests.  Radioactive  materials. 


Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  November  22. 1991. 
WUUam  K.  Reilly, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922.  6934,  and  6938. 

2.  The  table  in  §  261.31  is  amended  by 
revising  the  F032,  F034.  and  F035 
listings.  The  appropriate  footnotes  to 
section  261.31  art  republished  without 
change. 

§  26 1 .3 1    Hazardous  wastes  from  non- 
specific sources. 


Industry 
and  EPA 
hazard- 
ous 
waste  No. 


Hazardous  waste 


Hazard 
code 


F032  > Wastewaters  (except  ttx5se  that  have  not  come  into  contact  with  process  contaminants),  process  residuals,  preservative  dnppage.  and  spent    (T) 

formulations  from  wood  preserving  processes  generated  at  plants  tt«t  cun«nt»y  use  or  have  prevoosty  used  chiorophenoJic  lormulatiorw 
(except  potentially  cross-contaminated  wastes  ttwi  have  had  ttie  F032  waste  code  deleted  in  accordance  with  {  261.35  of  this  chapter  or 
potentially  cross-contaminated  wastes  that  are  otherwise  currently  regulated  as  hazardous  wastes  (i.e.,  F034.  F035.  Toxicity  Ct>aractenstic). 
and  where  the  generator  does  not  resume  or  initiate  use  of  chlorophenottc  formulations).  This  listing  does  not  include  K001  bottom 
sediment  sludge  from  the  treatment  of  wastewater  from  wood  preserving  processes  that  use  creosote  and /or  pentachlorophenol. 

F034  I Wastewaters  (except  ttiose  that  have  not  come  into  contact  with  process  contaminants),  process  residuals,  preservative  dnppage.  and  spent    (T) 

formulations  from  wood  preserving  processes  generated  at  plants  ttiat  use  creosote  formulations  This  listing  does  not  include  K001 
bottom  sediment  sludge  from  the  treatment  of  wastewater  from  wood  presenting  processes  that  use  fcreosote  and/or  pentachlorophenol 

F035  ' Wastewaters  (except  those  that  have  not  come  into  contact  with  process  contaminants),  process  residuals,  presen/ative  dnppage.  and  spent    (T) 

formulations  from  wood  preserving  processes  generated  at  plants  that  use  inorganic  preservatives  containing  arsenic  or  chromium.  This 
listing  does  not  include  K001  bottom  sediment  sludge  from  tfie  treatment  of  wastewater  from  nwiod  presennng  processes  tt«t  use  creosote 
and /or  pentachlorophenol. 


'  The  F032  F034  and  F035  listings  are  admtntstratively  stayed  with  respect  to  the  process  area  recervtng  dnppage  of  these  wastes  provided  persons  desinng  to 
continue  operating  notify  EPA  by  August  6.  1991  of  their  intent  to  upgrade  or  install  dnp  pads  and  by  November  6.  1991  provide  evidence  to  EPA  that  they  have 
adequate  financing  to  pay  for  dnp  pad  upgrades  or  installation  as  provided  in  the  administrative  stay.  The  stay  of  the  listings  wiH  remam  m  effect  untH  February  6, 
1992(or  existing  dnp  pads  and  until  May  6,  1992  for  new  dnp  pads.  ^  ^ 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

3.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  e912(a).  6924.  and 
6925. 

4.  Section  264.570  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§264.570    AppllcabiHty. 


(c)  The  requirements  of  this  subpart 
are  not  applicable  to  the  management  of 
infrequent  and  incidental  drippage  in 
storage  yards  provided  that: 

(1)  the  owner  or  operator  has  a 
contingency  plan  that  meets  the 
requirements  contained  in  the 
contingency  plan  and  emergency 
measures  of  subpart  D  of  40  CFR  part 
264;  and 

(2)  the  owner  or  operator  responds 
immediately  to  the  discharge  of  such 
infrequent  and  incidental  drippage  by 
implementing  the  contingency  plan  and 
emergency  measures  of  subpart  D  of  40 
CFR  part  264  by: 


(i)  Cleaning  up  the  drippage;  and 

(ii)  Documenting  the  cleanup  of  the 
drippage;  and 

(iii)  Retaining  documents  regarding 
cleanup  for  three  years;  and 

(iv)  Disposing  of  the  contaminated 
media  as  hazardous  waste. 

5.  Section  264.571  is  amended  by 
revising  paragraph  (b)(1),  removing 
paragraph  (b)(2).  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(2).  and 
revising  the  new  paragraph  (b)(2)  to 
read  as  follows: 
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§  264.571 
integrity. 


Assessment  of  existing  drip  pad 


(b)  •  *  • 

(1)  All  upgrades,  repairs,  and 
modifications  must  be  completed  within 
15  years  of  [insert  effective  date  of  this 
rule]. 

(2)  If  the  owner  or  operator  believes 
that  the  drip  pad  will  continue  to  meet 
all  of  the  requirements  of  §  284.573  of 
this  subpart  after  the  date  upon  which 
all  upgrades,  repairs,  and  modifications 
must  be  completed  as  established  under 
paragraph  (b)(1)  of  this  sectioa  the 
owner  or  operator  may  petition  the 
Regional  Administrator  for  an  extension 
of  the  deadhne  specified  in  paragraph 
(b)(1)  of  this  section.  The  Regional 
Administrator  will  grant  the  petition  for 
extension  based  on  a  finding  that  the 
drip  pad  meets  all  of  the  requirements  of 
§  264.573.  except  those  for  liners  and 
leak  detection  systems  specified  in 

§  264.573(b),  and  that  it  will  continue  to 
be  protective  of  human  health  and  the 
environment. 

6.  Section  264.572  is  revised  to  read  as 
follows: 

§  264^72    Design  and  insUllation  of  new 
drip  pads. 

Owners  and  operators  of  new  drip 
pads  must  ensure  that  the  pads  are 
designed,  installed,  and  operated  in 
accordance  with  all  of  the  applicable 
requirements  of  55  264.573  (except 
264.573(a)(4)),  264.574  and  264.575  of  this 
subpart. 

7.  Section  264.573  is  amended  by 
revising  paragraphs  (a)(4)  and  (i]  and 
adding  paragraph  (b)(3)  to  read  as 
follows: 

$264,573    Design  and  Operating 
requirements. 

(a)  *  *  * 

(4]  Have  a  hydraulic  conductivity  of 
less  than  1  X  10"'  centimeters  per 
second,  e.g.,  concrete  drip  pads  must  be 
sealed,  coated,  or  covered  with  a 
surface  material  with  a  hydraulic 
conductivity  of  less  than  1  x  10"' 
centimeters  per  second  such  that  the 
entire  surface  where  drippage  occurs  or 
may  run  across  is  capable  of  containing 
such  drippage  and  mixtures  of  drippage 
and  precipitation,  materials,  or  other 
wastes  while  being  routed  to  an 
associated  collection  system.  This 
surface  material  must  be  maintained 
free  of  cracks  and  gaps  that  could 
adversely  affect  its  hydraulic 
conductivity,  and  the  material  must  be 
chemically  compatible  with  the 
preservatives  that  contact  the  drip  pad. 
*        •        •        *        • 

(b)  •  •  * 


(3)  A  leakage  collection  system 
immediately  above  the  liner  that  is 
designed,  constructed,  maintained  and 
operated  to  collect  leakage  from  the  drip 
pad  such  that  it  can  be  removed  from 
below  the  drip  pad.  The  date,  time,  and 
quantity  of  any  leakage  collected  in  this 
system  must  be  documented  in  the 
operating  log  and  the  leakage  must  be 
managed  as  hazardous  waste. 

(i)  The  drip  pad  surface  must  be 
cleaned  thoroughly  in  a  manner  and 
frequency  such  that  accumulated 
residues  of  hazardous  waste  or  other 
materials  are  removed,  with  residues 
being  properly  disposed  of  as  hazardous 
waste,  so  as  to  allow  weekly  inspections 
of  the  entire  drip  pad  surface  without 
interference  or  hindrance  from 
accumulated  residues  of  hazardous 
waste  or  other  materials  on  the  drip  pad. 
The  owner  or  operator  must  document 
the  date  and  time  of  each  cleaning  {ind 
the  cleaning  procedure  used  in  the 
facility's  operating  log. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

8.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Andrarity:  42  U.&C  6005,  0912(a).  0924, 
6625.  and  6935. 

9.  Section  265.440  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1265.440    AppRcabmiy. 


(c)  The  requirements  of  this  subpart 
are  not  applicable  to  the  management  of 
infrequent  and  incidental  drippage  in 
storage  yards  provided  that: 

(1)  the  owner  or  operator  has  a 
contingency  plan  that  meets  the 
requirements  contained  in  the 
contingency  plan  and  emergency 
measures  of  subpart  D  of  40  CFR  part 
265;  and 

(2)  the  owner  or  operator  responds 
immediately  to  the  discharge  of  such 
infrequent  and  incidental  drippage  by 
implementing  the  contingency  plan  and 
emergency  measures  of  subpart  D  of  40 
CFR  part  265  by: 

(i)  Cleaning  up  the  drippage;  and 

(ii)  Documenting  the  cleanup  of  the 
drippage;  and 

(iii)  Retaining  documents  regarding 
cleanup  for  three  years;  and 

(iv)  Disposing  of  the  contaminated 
media  as  hazardous  waste. 

10.  Section  285.441  is  amended  by 
revising  paragraph  (b)(1),  removing 


paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(2).  and 
revising  the  new  paragraph  (b)(2)  to 
read  as  follows: 


$265,441 
integrity. 


Assessment  of  existing  dr^  pad 


(b)  •  •  * 

(1)  All  upgrades,  repairs,  and 
modifications  must  be  completed  within 
15  years  of  [insert  effective  date  of  this 
rule]. 

(2)  If  the  owner  or  operator  believes 
that  the  drip  pad  will  continue  to  meet 
all  of  the  requirements  of  5  265.442  of 
this  subpart  after  the  date  upon  which 
all  upgrades,  repairs,  and  modifications 
must  be  completed  as  established  under 
paragraph  (b)(1)  of  this  section,  the 
owner  or  operator  may  petition  the 
Regional  Administrator  for  an  extension 
of  the  deadline  specified  in  paragraph 
(b)(1)  of  this  section.  The  Regional 
Administrator  will  grant  the  petition  for 
extension  based  on  a  finding  that  the 
drip  pad  meets  all  of  the  requirements  of 
§  265.443,  except  those  for  liners  and 
leak  detection  systems  specified  in 

5  265.443(b),  and  that  it  will  continue  to 
be  protective  of  human  health  and  the 
environment. 


11.  Section  265.442  is  revised  to  read 
as  follows: 

S  295,442    Deaign  and  InataNatton  of  now 


Owners  and  operators  of  new  drip 
pads  must  ensure  that  the  pads  are 
designed,  installed,  and  operated  in 
accordance  with  all  of  the  applicable 
requirements  of  5  5  265.443  (except 
265.443(aK4)),  265.444  and  265.445  of  this 
subpart. 

12.  Section  265.443  is  amended  by 
revising  paragraphs  (a)(4)  and  (i)  and 
adding  paragraj^  (bK3}  to  read  as 
follows: 

$  265.443    Design  and  operating 
requirements. 

(a)  •  •  • 

(4)  Have  a  hydraulic  conductivity  of 
less  than  IX  10~' centimeters  pei* 
second,  e.g.,  concrete  drip  f>ad8  must  be 
sealed,  coated,  or  covered  with  a 
surface  material  with  a  hydraulic 
conductivity  of  less  than  1 X 10"' 
centimeters  per  second  such  that  the 
entire  surface  where  drippage  occurs  or 
may  nm  across  is  capable  of  containing 
such  drippage  and  mixtiu*e8  of  drippage 
and  precipitation,  materials,  or  other 
wastes  while  being  routed  to  an 
associated  collection  system.  This 
surface  material  must  be  maintained 
free  of  cracks  and  gaps  that  could 
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paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(2),  and 
revising  the  new  paragraph  (b)(2)  to 
read  as  follows: 


§  265.441 
integrity. 


Assessment  of  existing  drip  pad 


(b)  •  •  * 

(1)  All  upgrades,  repairs,  and 
moi^cations  must  be  completed  within 
15  years  of  [insert  effective  date  of  this 
rule]. 

(2)  If  the  owner  or  operator  believes 
that  the  drip  pad  will  continue  to  meet 
all  of  the  requirements  of  §  265.442  of 
this  subpart  after  the  date  upon  which 
ail  upgrades,  repairs,  and  modifications 
must  be  completed  as  established  under 
paragraph  (bKl)  of  this  section,  the 
owner  or  operator  may  petition  the 
Regional  Administrator  for  an  extension 
of  the  deadline  specified  in  paragraph 
(b)(1)  of  this  section.  The  Regional 
Administrator  will  grant  the  petition  for 
extension  based  on  a  finding  that  the 
drip  pad  meets  all  of  the  requirements  of 
§  265.443,  except  those  for  liners  and 
leak  detection  systems  specified  in 

§  265.443(b),  and  that  it  will  continue  to 

be  protective  of  human  health  and  the 

environment. 

*        •        *        •        * 

11.  Section  265.442  is  revised  to  read 
as  follows: 

9  265^443    DmIqii  and  InstsNuffon  of  new 
ilrip  pails. 

Owners  and  operators  of  new  drip 
pads  mast  ensure  that  the  pads  are 
designed,  installed,  and  operated  in 
accordance  with  all  of  the  applicable 
requirements  of  S  §  265.443  (except 
265.443(aK4)),  265.444  and  265.445  of  this 
subpart. 

12.  Section  265.443  is  amended  by 
revising  paragraphs  (a)(4)  and  (i)  and 
adding  paragraph  (b)(3)  to  read  as 
foUows: 

§  265.443    Design  and  operating 
requirements. 

(a)  •  •  • 

(4)  Have  a  hydraulic  conductivity  of 
less  than  1X10~^  centimeters  pet 
second,  e.g.,  concrete  drip  pads  must  be 
sealed,  coated,  or  covered  with  a 
surface  material  with  a  hydraulic 
conductivity  of  less  than  1 XICT^ 
centimeters  per  second  such  that  the 
entire  surface  where  drippage  occurs  or 
may  run  across  is  capable  of  containing 
such  drippage  and  mixtures  of  drippage 
and  precipitati(Mi,  materials,  or  otba 
wastes  while  being  routed  to  an 
associated  collection  system.  This 
surface  material  must  be  maintained 
free  of  cracks  and  gaps  that  could 
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adversely  affect  its  hydraulic 
conductivity,  and  the  material  must  be 
chemically  compatible  with  the 
preservatives  that  contact  the  drip  pad. 

{ •        ♦        •        •        •       ■ 

(b)  *  *  • 

(3)  A  leakage  collection  system 
Immediately  above  the  liner  that  is 
designed,  constructed,  maintained  and 
operated  to  collect  leakage  from  the  drip 
pad  such  that  it  can  be  removed  from 
below  the  drip  pad.  The  date,  time,  and 
quantity  of  any  leakage  collected  in  this 
system  must  be  documented  in  the 
operating  log  and  the  leakage  must  be 
managed  as  hazardous  waste. 


(i)  The  drip  pad  surface  must  be 
cleaned  thoroughly  in  a  marmer  and 
frequency  such  that  accumulated 
residues  of  hazardous  waste  or  other 
materials  are  removed,  with  residues 
being  properly  disposed  of  as  hazardous 
waste,  so  as  to  allow  weekly  inspections 
of  the  entire  drip  pad  surface  without 
interference  or  hindrance  from 
accumulated  residues  of  hazardous 
waste  or  other  materials  on  the  drip  pad. 
The  owner  or  operator  must  document 
the  date  and  time  of  each  cleaning  and 
the  cleaning  procedure  used  in  the 
facility's  operating  log. 


PART  302— OESIQNATION. 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION  { 

11.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Autiwrity:  42  U.S  C  9602:  33  USC  1321 

and  1361. 

12.  Section  302.4(a)  is  amended  by 
revising  the  listings  for  waste  streams 
F032.  F034.  and  F035  in  Table  302.4.  The 
appropriate  footnotes  to  Table  302.4  are 
republished  without  change. 

§  302.4    Designation  of  hazardous 
substances. 

(a)  •  •  • 


Table  302.4.— List  of  Hazardous  Substances  and  REPORTABt£  QuANrrriES 


Hazardous  sut>stance 


CASRN 


Begulatofy 
synonyms 


Statutory 


ProooMdRO 


RQ 


Code' 


RCRA 
No. 


Catogwy 


Pounds  (Kg) 


F032 

Wastewaters  (except  those  that  have 
not  come  into  contact  with  process 
contaminants),  process  residuals, 
preservative  drippage.  and  spent  for- 
mulatKXis  from  wood  preserving 
processes  generated  at  plants  that 
currently  use  or  have  previousiy 
used  chlorophenotic  formulations 
(except  potentially  cross-contaminat- 
ed wastes  tfiat  have  had  the  F032 
waste  code  deleted  in  accordance 
»»ith  §  261.35  of  this  chapter  or  po- 
tentially aoss-contaminated  wasies 
that  are  othenwse  cjrrently  regulat- 
ed as  hazardous  wastes  (i.e.,  F034, 
F035.  Toxicity  Characteristic),  and 
where  the  generator  does  not 
resume  or  initiate  use  of  chlorophen- 
Ohc  formulations).  This  listing  does 
not  Include  KOOl  bottom  sediment 
sludge  from  the  treatment  of 
wastewater  from  wood  preserving 
processes  that  use  aeosote  and/or 
pentachkyophenol. 

F034 

Wastewaters  (except  those  that  have 
net  come  into  contact  with  process 
contammnts),  process  resKkials, 
preservative  drippage.  and  spent  for- 
mulations from  wood  preserving 
processes  generated  at  plants  that 
use  creosote  formulations.  T!>is  list- 
ing does  not  inciude  KOOl  bottom 
sediment  sludge  from  the  treatment 
of  wastewater  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachiorophenol. 

F035 - ~ 


(*) 


(♦)     F032 


1(0.454) 


1. 


n 


(«)     F034 


l|tl)«54) 


n 


(«)     F035 


1<0.4S4) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  substance 


CASRN 


Ragulatoiy 
synonyins 


Statutory 


Proposed  RO 


RQ 


Code* 


RCRA  waste 
No. 


Category 


Pounds  (Kg) 


Wastewaters  (except  those  that  have 
not  come  mto  contact  with  process 
contaminants),  process  residuals, 
preservative  dhppage,  and  spent  for- 
mulations from  wood  preserving 
processes  generated  at  plants  that 
use  morganic  preservatives  contain- 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6387  of  December  3,  1991 

Federal  Civilian  Employees  Remembrance  Day,  1991 

i 
By  the  President  of  the  United  States  of  America 

A  Proclannation 

The  fact  that  it  shattered  the  stillness  of  a  Sunday  morning,  a  time  when 
millions  of  Americans  were  preparing  to  attend  church  services  or  to  enjoy  the 
quiet  of  their  homes,  only  compounded  the  shock,  grief,  and  outrage  of  our 
Nation.  At  7:55  a.m.  on  December  7,  1941.  naval  air  forces  of  the  Imperial 
Japanese  Combined  Fleet  attacked  United  States  military  installations  at  Pearl 
Harbor,  Hawaii.  American  forces  in  Guam,  the  Philippines,  and  elsewhere  in 
the  Pacific  also  suffered  brutal  assaults.  By  the  end  of  the  day,  the  U.S.  Pacific 
Fleet  was  virtually  devastated.  Scores  of  American  Fighter  planes  were  also 
destroyed.  More  than  2.400  Americans  died  at  Pearl  Harbor  alone — among 
them,  68  civilians  listed  as  dead  or  missing. 

As  we  mark  the  50th  anniversary  of  the  attack  on  Pearl  Harbor,  we  will  honor, 
in  a  special  way,  all  those  military  personnel  who  perished  on  that  Day  of 
Infamy  and,  indeed,  throughout  World  War  II.  Yet  we  also  do  well  to 
remember  the  service  of  Federal  civilian  employees.  Immediately  after  the 
bombing  of  Pearl  Harbor,  Federal  civilian  employees  responded  to  rescue  and 
reconstruction  missions  with  distinction  and  valor.  Over  the  next  4  years, 
these  dedicated  men  and  women  continued  to  make  vital  contributions  to  the 
Allied  war  effort,  performing  critical  administrative  and  technical  duties  in 
support  of  mihtary  operations.  These  tasks  included  aircraft  and  ship  mainte- 
nance and  repair,  medical  services,  supply  operations,  and  civil  engineering 
functions  to  support  and  maintain  camps,  posts,  and  stations.  Federal  civilian 
employees  played  an  instrumental  role  in  salvaging  naval  vessels  damaged  at 
Pearl  Harbor,  returning  them  to  action  before  the  end  of  Worid  War  II. 

Our  Federal  civilian  employees  were  joined  in  their  efforts,  of  course,  by 
millions  of  American  workers  in  private  industry.  Half  a  century  ago,  every 
farm,  factory,  mine,  and  shipyard  in  the  country  bustled  with  activity  directed 
toward  the  war  effort. 

In  recognition  of  the  patriotism,  leadership,  and  exemplary  performance  of 
Federal  civilian  employees  at  Pearl  Harbor  and  throughout  Worid  War  II.  the 
Congress,  by  Senate  Joint  Resolution  198,  has  designated  December  4. 1991,  as 
"Federal  Civilian  Employees  Remembrance  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day.  On 
December  4,  the  National  Park  Service  will  coordinate  ceremonies  in  Hawaii 
to  honor  the  contributions  of  Federal  civilian  employees. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  4. 1991.  as  Federal  Civilian  Employees 
Remembrance  Day.  I  call  upon  all  Americans  to  observe  this  day  with 
appropriate  ceremonies  and  activities  in  honor  of  the  Federal  civilian  employ- 
ees who  made  tremendous  sacrifices  for  our  country  during  the  attack  on  Pearl 
Harbor  and  throughout  the  course  of  World  War  II. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  third  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  aiid  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


|FR  Doc.  91-29*17 
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Presidential  Documents 


Proclamation  6388  of  December  4,  1991 

To  Amend  the  Generalized  System  of  Preferences 

I 

By  the  President  of  the  United  States  of  America 


A  Proclamation 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974.  as  amended  (tho 
1974  Act)  (19  U.S.C.  2461  and  2462).  and  having  due  regard  for  the  eligibility 
criteria  set  forth  therein,  I  have  determined  that  it  is  appropriate  to  designate 
Bulgaria  as  a  beneficiary  developing  country  for  purposes  of  the  Generalized 
System  of  Preferences  (GSP). 

2.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (UTS)  the 
substance  of  the  provisions  of  that  Act,  and  of  other  Acts  affecting  import 
treatment,  and  actions  thereunder. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  Stales  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  Stated  of  America,  including  but  not  limited  to  Title  V  and 
section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  General  note  3(c)(ii)(A)  to  the  HTS.  listing  those  countries  whose  prod- 
ucts are  eligible  for  benefits  of  the  GSP.  is  modiried  by  inserting  "Bulgaria"  in 
alphabetical  order  in  the  enumeration  of  independent  countries.  | 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(3)  The  amendment  made  by  this  proclamation  shall  be  effective  with 
respect  to  articles  both:  (i)  imported  on  or  after  January  1.  1976,  and  (ii) 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  15  days 
after  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Prevailing  Rate  Systems 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an  interim 
regulation  to  aboHsh  the  Imperial, 
California,  Nonappropriated  Fund  (NAF) 
wage  Area  and  to  define  it  as  an  area  of 
application  to  the  Yuma,  Arizona,  NAF 
wage  area.  The  Imperial  County, 
California,  survey  area  does  not  have 
the  required  minimum  of  26  NAF  wage 
employees,  and  no  local  activity  has  the 
capability  to  conduct  a  wage  survey. 
DATES:  This  interim  rule  becomes 
effective  on  December  6, 1991. 
Comments  must  be  received  on  or 
before  January  8, 1992. 

ADDRESSES:  Send  or  deliver  comments 
to  Barbara  L.  Fiss,  Assistant  Director  for 
Pay  Policy  and  Programs,  Personnel 
Systems  and  Oversight  Group.  U.S. 
Office  of  Personnel  Management,  room 
6H31. 1900  E  Street,  NW..  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT 

Brenda  Roberts  (202)  60fr-2848  or  (FTS) 
26&-2848. 

SUPPLEMENTARY  INFORMATION:  Imperial 

County,  California,  is  presently  defined 
as  a  separate  wage  area  for  NAF  pay- 
setting  purposes.  The  Department  of 
Defense  notified  OPM  that  Imperial 
County.  California,  no  longer  meets  the 
regulatory  criteria  for  an  established 
nonappropriated  fund  wage  area  under 
§  532.219  of  title  5,  Code  of  Federal 
Regulations.  The  Imperial  County, 
California,  survey  area  does  not  have 
the  required  minimum  of  26  NAF  wage 


employees,  and  no  local  activity  has  the 
capability  to  conduct  a  wage  survey. 

The  following  criteria  are  taken  into 
consideration  when  two  or  more 
counties  are  to  be  combined  to 
constitute  a  single  wage  area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

Based  on  a  review  of  the  criteria  for 
combining  wage  areas,  we  find  that  the 
Imperial,  California,  wage  area  should 
be  abolished  and  that  Imperial  County, 
Cahfomia,  should  be  defined  as  an  area 
of  application  to  the  Yuma,  Arizona, 
wage  area.  The  Federal  Prevailing  Rate 
Advisoiy  Committee  reviewed  this 
request  and  recommended  approval  by 
consensus. 

Pursuant  to  sections  553  (b](3](B]  and 
(d)(3)  of  title  5.  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  Imperial  County,  California,  does 
not  meet  the  current  criteria  for 
establishing  nonappropriated  fund  wage 
areas. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulafion. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Fart  532 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management 
Constance  Berry  Netvman, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 


PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346:  {  532.707 
also  issued  under  5  U.S.C  552,  Freedom  of 
Information  Act.  Pub.  L  92-502. 

2.  In  appendix  D  to  subpart  B,  the 
listing  for  the  Imperial,  California,  wage 
area  is  to  be  removed  from  the  list. 

3.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  wage  area 
listing  for  Yuma,  Arizona,  to  read  as 
follows: 

Appendix  D  to  Subpart  B  of  Fart  532— 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


Arizona 
Yuma 

Survey 
Area 


Arizona: 

Yuma _ 

Area  of  Application.  Survey  area  plua 
California: 

Imperial ~ 


[PR  Doc.  91-29226  Filed  12-5-91:  8:45  am] 
MLUNQ  COOC  M2S-41-II 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HeaKh  Inspection 
Service 

9  CFR  Parts  94  and  95 
(Docket  No.  91-104] 

Importation  of  Animal  Products  and 
Byproducts  from  Countries  Where 
BSE  Existo 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  afTirming  with 
changes  an  interim  rule  that  adds  a  hst 
of  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists,  and 
prohibits  or  restricts  the  importation  of 
certain  fresh,  chilled,  and  frozen  meat, 
and  certain  other  animal  products  and 
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animal  byproducts  from  ruminants 
which  have  been  in  a  country  where 
BSE  exists.  This  action  is  necessary  to 
reduce  the  risk  that  BSE  could  be 
introduced  into  the  United  States.  This 
change  will  affect  persons  seeking  to 
import  the  articles  described  above. 
DATES:  Final  rule  effective  December  a, 
1991. 

FOA  FURTHCR  IWTOWMATWM  CONTACT: 
Dr  John  Gray,  Senior  Staff  Veterinarian. 
Import-Export  Products  Staff.  VS. 
APHIS.  USDA,  room  756.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsvilie,  MD  20782.  301-436-7885. 
SUPPLEMCMTAirriNFORMATtOM: 

Backgrotmd 

A  neurological  disease  of  bovine 
animals  and  other  ruminants  called 
bovine  spongiform  encephalopathy 
(BSE)  has  been  identified  in  France, 
Great  Britain.  Northern  Ireland,  the 
Republic  of  Ireland.  Oman,  and 
Switzerland.  Since  the  disease  was  first 
identified  in  1986  there  have  been  over 
23,300  cattle  on  over  10,400  farms  in 
Great  Britain  that  have  died  or  been 
destroyed  as  a  result  of  BSE  infection. 
BSE  has  also  been  found  to  affect  a 
small  number  of  ungulates  in  zoos  in 
Great  Britain.  At  the  present  time,  BSE 
is  not  known  to  exist  in  the  United 
States. 

At  our  present  state  of  knowledge 
about  the  disease,  it  appears  that  BSE  in 
bovine  animals  and  other  ruminants 
may  be  caused  by  the  same  agent  that 
causes  the  disease  scrapie  in  sheep  and 
goats.  The  major  means  of  spread  of 
BSE  appears  to  be  through  the  use  of 
ruminant  feed  containing  meat  and  other 
products  from  ruminants  infected  with 
BSE.  and  through  use  of  veterinary 
biologic  products  which  contain 
byproducts  from  nnninants  infected 
with  BSE. 

We  have  promulgated  regulations  to 
control  the  risk  that  BSE  could  spread  to 
the  United  States.  In  an  interim  rule 
published  in  the  Federal  Register  on 
April  30, 1991  (56  FR  19794-19796. 
Docket  No.  90-252),  we  amended  9  CFR 
parts  94  and  95  by  adding  import 
restrictions  for  certain  meat  products, 
and  byproducts  from  ruminants  that 
have  been  in  countries  where  BSE 
exists,  and  we  listed  France,  Great 
Britain.  Northern  Ireland,  the  Republic 
of  Ireland,  Oman,  and  Switzerland  as 
countries  where  BSE  exists. 

The  interim  rule  announced  that  we 
would  accept  comments  on  these 
regulatory  changes  if  they  were  received 
on  or  before  July  1. 1991.  We  received  13 
comment  letters  by  the  closing  date, 
submitted  by  animai  disease 
researchers,  importers,  and 


representatives  of  foreign  governments. 
The  comments,  and  changes  we  are 
making  to  the  interim  rule  in  response  to 
them,  are  discussed  below. 

Cemments  On  the  Interim  Ride 

Comment-  It  is  not  clear  in  the  interim 
rule  whether  the  term  "edible  products 
other  than  meat  from  ruminants"  in 
S  94.18  would  include  milk  and  milk 
products  for  human  consumption.  If  so, 
this  would  prohibit  the  importatioh  into 
the  United  States  of  a  large  volume  of 
milk  and  milk  products. 

Response:  The  term  "edible  products 
other  than  meat"  was  not  intended  to 
include  milk  or  miUc  products,  and  read 
in  context  the  term  appUes  to  products 
that  result  from  the  slaughter  of 
ruminants,  not  from  miUdng.  We  are 
changing  die  term  in  5  94.18  to  read 
"edible  products  other  than  meat 
(excluding  gelatin,  milk,  and  milk 
products)"  to  remove  any  possible 
confusion  on  this  point.  The  exclusion 
regarding  gelatin  is  explained  below. 
Comment:  Section  94.18  appears  to 
prohibit  the  importation  of  any  edible 
quality  gelatin  frwn  the  listed  countries 
where  BSE  exists.  Gelatin  from  Europe 
does  not  pose  a  risk  of  spreading  BSE 
because  it  is  made  &x»m  the  hides  and 
bones  of  slaughtered  animals  that  were 
found  healthy  and  fit  for  consumption 
through  ante  mortem  and  post  mortem 
inspections.  In  addition,  the  process  of 
making  gelatin  would  destroy  the  BSE 
agent.  Bones  used  in  gelatin  have  the  fat 
and  marrow  removed  through  intensive 
hot  water  treatment,  and  are  then 
subjected  to  5-6  days  in  an  acid  bath  (4- 
6  percent  hydrochloric  acid)  followed  by 
50-60  daj-s  in  a  lime  pit  [Ph  over  12.5). 

Response:  As  discussed  below,  we  are 
changing  the  regulations  to  allow  the 
importation  of  gelatin  for  certain  uses 
which  should  not  pose  a  risk  of 
spreading  BSE.  provided  the  imports  are 
made  under  specified  conditions. 
However,  we  do  not  agree  that  any  of 
the  reasons  cited  above  demonstrate 
that  gelatin  presents  no  risk  of  spreading 
BSE.  Ante  mortem  inspections  of 
animals  will  not  reveal  BSE  if  the  animal 
is  in  an  early  stage  of  infection  and  has 
not  yet  devdoped  s3rmptoms.  Post 
mortem  examination  that  does  not 
include  sophisticated  microsc<^ic 
examination  of  brain  tissues  will  not 
reveal  BSE. 

While  currently  available  scientific 
knowledge  about  deactivation  of  the 
BSE  agent  suggests  that  the  methods  for 
making  gelatin  (particularly  the  lime 
treatment)  should  reduce  the  infectivity 
of  any  BSE  agent  present,  we  have  not 
seen  any  thorough  scientific  studies  that 
show  that  the  procedures  employed  in 


gdatin  manufactare  will  completely  and 
reliably  inactivate  the  BSE  agent. 

Comment:  A  large  volume  of  edible 
quality  gelatin  from  countries  where 
BSE  exists  is  imported  into  the  United 
States  for  use  in  human  food,  human 
pharmaceuticals,  and  photography. 
These  non-animal  uses  do  not  present  a 
risk  of  spreading  BSE.  and  importation 
of  gelatin  for  these  purposes  should  be 
allowed. 

Response:  We  agree  that  gelatin 
imported  from  countries  where  BSE 
exists  would  present  a  risk  only  if  it 
comes  in  contact  with  ruminants  in  the 
United  States,  and  that  gelatin  imports 
for  uses  that  do  not  bring  the  product  in 
contact  with  ruminants  should  be 
allowed.  However,  it  is  important  to 
ensure  that  gelatin  imported  for  certain 
specified  uses  is  actually  devoted  to 
those  uses.  Therefore,  we  are  dianging 
i  94.18  of  the  regulations  to  allow 
gelatin  for  human  food,  human 
pharmaceutical  products,  photography, 
and  other  uses  tfiat  will  not  result  in  the 
gelatin  coming  in  contact  with 
ruminants  to  be  imported  from  countries 
where  BSE  exists.  The  importer  of  the 
gelatin  must  obtain  a  United  States 
Veterinary  Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  and  Vectors  to  import 
the  gelatin,  and  the  permit  application 
must  state  the  intended  use  for  the 
gelatin  and  the  name  and  address  of  the 
consignee.  This  information  will  allow 
APHIS  to  confirm  that  the  gelatin  is 
used  in  a  manner  that  will  not  result  in 
the  gelatin  coming  in  contact  with 
ruminants. 

Comment:  Many  extracts  and 
products  from  ruminant  organs  are 
imported  into  the  United  States  for  use 
in  cosmetics.  This  non-animal  use  does 
not  represent  a  risk  of  spreading  BSE. 
bat  the  language  in  §  95.4  bans  imports 
of  offal,  fat,  glands,  and  serum  from 
ruminants  in  countries  where  BSE 
exists.  This  seems  to  be  a  total  ban  on 
imports  of  such  cosmetics  products. 
These  products  should  be  allowed  to  be 
imported. 

Response:  The  regulations  do  not 
affect  imports  of  fully  processed 
cosmetic  products  that  are  packa^id 
and  ready  for  sale  to  consumers.  The 
language  in  §  95  4  does  prohibit  import 
of  certain  ruminant  glands  and  organs 
that  are  the  raw  material  for  many 
cosmetic  products;  that  is  because  these 
materials  represent  a  high  risk  ci 
spreading  BSE.  We  agree  that  products 
from  ruminants,  used  only  for  cosmetic 
manufacture,  do  not  represent  a 
significant  risk  of  spreading  B^  if 
imported  into  the  United  States. 


December  6.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations         63867 


eign  governments, 
langes  we  are 
rule  in  response  to 
elow. 

enni  Rule 

:lear  in  the  interim 
"edible  products 
ruminants"  in 
milk  and  milk 
onsumption.  If  so. 
e  importatioh  into 
1  large  volume  of 
ts. 

1  "edible  products 
I  not  intended  to 
)roduct8,  and  read 
jphes  to  products 
aughter  of 
nilking.  We  are 
S  94.18  to  read 
!r  than  meat 
ilk.  and  milk 
any  possible 
trt.  The  exclusion 
xplained  below. 
94.18  appears  to 
ion  of  any  edible 
he  listed  countries 
(latin  from  Europe 
3f  spreading  6^ 
om  the  hides  and 
animals  that  were 
for  consumption 
and  post  mortem 
lon.  the  process  of 
1  destroy  the  BSE 
gelatin  have  the  fat 
j  through  intensive 
and  are  then 
B  in  an  acid  bath  {4- 
ic  acid]  followed  by 
pit  (Ph  over  12.5). 
ussed  below,  we  are 
ions  to  allow  the 
n  for  certam  uses 
se  a  risk  of 
ided  the  imports  are 
d  conditions, 
agree  that  any  of 
ove  demonstrate 
no  risk  of  spreading 
ispections  of 
eel  BSE  if  the  animal 
)f  infection  and  has 
rmptoms.  Post 
1  that  does  not 
d  nucrosc<^ic 
1  tissues  will  not 

trailable  scientific 
activation  of  the 
Lhat  the  methods  for 
iculariy  the  Ume 
iduce  the  infectivity 
esent.  we  have  not 
cientific  studies  that 
dures  employed  in 


gelatin  manufacture  will  completely  and 
reliably  inactivate  the  BSE  agent. 

Comment:  A  large  volume  of  edible 
quality  gelatin  from  countries  where 
BSE  exists  is  imported  into  the  United 
States  for  use  in  human  food,  human 
pharmaceuticals,  and  photography. 
These  non-animal  uses  do  not  pre3«*nt  a 
risk  of  spreading  BSE.  and  importation 
of  gelatin  for  these  purposes  should  be 
allowed. 

Response:  We  agree  that  gelatin 
imported  from  countries  where  BSE 
exists  would  present  a  risk  only  if  it 
comes  in  contact  with  ruminants  in  the 
United  States,  and  that  gelatin  imports 
for  uses  that  do  not  bring  the  product  in 
contact  with  ruminants  should  be 
allowed.  However.  It  is  important  to 
ensure  that  gelatin  imported  for  certain 
specified  uses  is  actually  devoted  to 
those  uses.  Therefore,  we  are  dianging 
i  94.18  of  the  regulations  to  allow 
gelatin  for  human  food,  human 
pharmaceutical  products,  photography, 
and  other  uses  tfiat  will  not  resuh  in  the 
gelatin  coming  in  contact  with 
ruminants  to  be  imported  from  cotmtries 
where  BSE  exists.  The  importer  of  the 
gelatin  must  obtain  a  United  States 
Veterinary  Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  and  Vectors  to  import 
the  gelatin,  and  the  permit  application 
must  state  the  intended  use  for  the 
gelatin  and  the  name  and  address  of  the 
consignee.  This  information  will  allow 
APHIS  to  confirm  that  the  gelatin  is 
used  in  a  manner  that  will  not  result  in 
the  gelatin  coming  in  contact  with 
ruminants. 

Comment:  Many  extracts  and 
products  from  ruminant  organs  are 
imported  into  the  United  States  for  use 
in  cosmetics.  This  non-animal  use  does 
not  represent  a  risk  of  spreading  BSE. 
bat  the  language  in  f  95.4  bans  imports 
of  offal,  fat.  glands,  and  serum  from 
ruminants  in  countries  where  BSE 
exists.  This  seems  to  be  a  total  ban  on 
imports  of  such  cosmetics  products. 
These  products  should  be  allowed  to  be 
imported. 

Response:  The  regulations  do  not 
affect  imports  of  fully  processed 
cosmetic  products  that  are  packaged 
and  ready  for  sale  to  consumers.  The 
language  in  §  95.4  does  prohibit  import 
of  certain  ruminant  glands  and  organs 
that  are  the  raw  material  for  many 
cosmetic  products;  that  is  because  these 
materials  represent  a  high  risk  of 
spreading  BSE.  We  agree  that  products 
from  ruminants,  used  only  for  cosmetic 
manufacture,  do  not  represent  a 
significant  risk  of  spreading  BSE  if 
imported  into  the  United  States. 


Therefore,  we  are  adding  language  to 
§  95.4  stating  that  certain  listed  products 
may  be  imported  into  the  United  States 
for  use  as  ingredients  in  cosmetics.  The 
products  are  collagen,  collagen  products, 
amniotic  liquids  or  extracts,  placental 
liquids  or  extracts,  serum  albumin,  and 
serocolostrum,  derived  from  ruminants 
that  have  been  in  any  country  where 
BSE  exists. 

The  importer  of  the  products  must 
obtain  a  United  States  Veterinary  Permit 
for  Importation  and  Transportation  of 
Controlled  Materials  and  Organisms 
and  Vectors  to  import  the  products,  and 
the  permit  application  must  state  the 
intended  use  for  the  products  and  the 
name  and  address  of  the  consignee.  This 
information  will  allow  APHIS  to  confirm 
that  the  products  are  used  as  ingredients 
in  cosmetics. 

Comment:  The  regulations  prohibit  the 
importation  of  meat  from  countries 
where  BSE  exists  unless  the  bones  have 
been  removed.  The  regulations  should 
be  changed  to  allow  importation  of 
bone-in  meat  if  the  ruminants  providing 
the  meat  come  from'premises  which 
have  not  had  a  case  of  BSE  reported  for 
two  years.  This  restriction  would  be 
consistent  with  the  Commission  of  the 
European  Communities  decision  of  June 
8, 1990,  which  allows  shipments  of  bone- 
in  bovine  meat  from  the  United  Kingdom 
to  other  European  Economic  Community 
member  states  if  the  meat  is  certified  as 
being  derived  from  bovines  which  are 
not  from  holdings  in  which  BSE  has 
been  confirmed  in  the  previous  two 
years. 

Response:  We  are  not  changing  the 
regulations  in  response  to  this  comment 
to  allow  the  importation  of  bone-in  meat 
in  general  from  countries  where  BSE 
exists;  however,  we  are  chrnging  the 
regulations  to  allow  the  importation  of 
some  classes  of  bone-in  meat  that 
represent  minimal  risks.  Bones  from 
ruminants  with  BSE  are  known  to 
present  a  high  risk  of  spreading  BSE. 
Due  to  the  lengthy  incubation  period 
during  which  an  animal  may  be  infected 
with  BSE  without  showing  any  signs  of 
the  disease,  two  years  without  a 
diagnosis  of  BSE  on  a  premises  does  not 
demonstrate  that  a  premises  is  free  of 
BSE.  In  addition,  attempting  to  monitor 
two  different  types  of  meat  imports  from 
countries  where  BSE  exists  (boneless 
meat,  and  bone-in  meat  from  certain 
premises)  would  impose  major 
administrative  difficulties  and  would 
present  a  risk  that  some  shipments  of 
bone-in  meat  from  premises  with  BSE 
could  inadvertently  be  imported.  We 
believe  that,  in  general,  requiring 
removal  of  bones  from  ruminant  meat 
from  countries  where  BSE  exists  is  the 


most  reasonable  and  comprehensively 
effective  way  to  control  the  risk 
associated  with  ruminant  bones  from 
such  countries. 

However,  several  commenters  brought 
to  our  attention  that  ruminants  of  the 
family  Cervidae  [deer  and  related 
species)  have  not  been  diagnosed  with 
BSE  in  the  countries  where  BSE  exists. 
For  that  reason,  at  this  time  we  consider 
deer  meat  to  present  a  very  low  risk  of 
spreading  BSE.  Therefore  we  are 
changing  {  94.18  of  the  regulations  to 
allow  the  importation  of  meat  derived 
from  animals  in  the  family  Cervidae, 
whether  boneless  or  containing  bones. 
To  address  the  slight  risk  that  such 
imported  meat  might  spread  BSE,  the 
meat  must  be  accompanied  by  a 
certificate  stating  that  the  meat  was 
derived  from  wild  animals,  or  from 
farm-raised  animals  that  have  never 
been  fed  ruminant  protein. 

There  is  a  slight  risk  that  animals  in 
the  family  Cervidae  may  become 
infected  with  BSE.  If  this  occurs,  we 
believe  that  importation  of  products 
from  these  animals  other  than  meat  and 
byproducts  from  these  animals  would 
present  a  significantly  higher  probability 
of  introducing  BSE  than  would  be 
presented  by  importation  of  meat. 
Therefore,  we  are  keeping  the 
restrictions  in  {  S  94.18  and  95.4  that 
apply  to  importation  of  edible  products 
other  than  meat,  and  byproducts,  from 
animals  in  the  family  Cervidae  (as  well 
as  all  other  ruminants). 

Comment-  The  rule  does  not 
adequately  take  into  account  that 
products  from  countries  with  many 
thousands  of  cases  of  BSE,  like  the 
United  Kingdom,  present  a  higher  risk 
than  products  from  countries  with  only  a 
few  reported  cases.  Products  from  "low- 
risk"  countries  should  be  subject  to  less 
stringent  controls. 

Response:  We  are  not  changing  the 
regulations  in  response  to  this  comment. 
BSE  is  not  knov/n  to  occur  in  the  United 
States,  and  its  introduction  would  be  a 
major  economic  disaster  for  our  animal 
industries.  We  believe  that  due  to  the 
drastic  consequences  of  BSE 
introduction,  strict  import  requirements 
are  justified  to  control  even  very  low- 
probability  risks  of  introducing  BSE.  In 
addition,  due  to  the  long  incubation 
period  of  BSE  and  the  lack  of  long-term, 
comprehensive  studies  of  its  spread  in 
countries  with  only  a  few  reported 
cases^,  we  cannot  accurately  estimate 
the  extent  of  BSE  in  countries  with  any 
reported  cases. 

Comment  The  supplementary 
information  of  the  interim  rule  stated 
that  BSE  has  been  found  to  affect  a 
6mall  number  of  deer  in  Great  Britain. 


This  is  incorrect.  The  six  zoo  animals 
affected  were  not  deer,  but  antelope 
(ungulates  of  the  family  Bovidae). 

Response:  We  apologize  for  this 
misstatement,  and  have  corrected  it  in 
the  supplementary  information  section 
of  this  final  rule.  Changes  to  the  final 
rule  affecting  deer  are  discussed  in  a 
comment  above. 

Comment:  Section  94.18  of  the  interim 
rule  requires  that  ruminants  be 
examined  prior  to  slaughter  "by  a 
salaried  veterinarian  employed  by  the 
national  government  of  the  country  in 
which  the  ruminants  were  slaughtered." 
The  Ministry  of  Agriculture,  Fisheries 
and  Food  in  Great  Britain,  employs 
veterinary  surgeons  as  Local  Veterinary 
Inspectors  (LVIs)  on  a  fixed-fee  basis  to 
carry  out  many  of  its  executive 
functions,  including  ante  mortem 
inspection  and  certification.  We 
therefore  request  a  change  to  the 
regulations  to  permit  LVIs  to  provide  the 
appropriate  export  certification. 

Response:  We  are  removing  the  word 
"salaried"  from  the  language  of  S  94.18 
in  response  to  this  comment.  It  is  the 
intent  of  APHIS  to  allow  veterinarians 
who  are  employed  by  national 
governments  to  carry  out  animal  health 
inspection  and  certification  functions  for 
export  purposes  to  perform  the 
examination  required  by  S  94.18. 

Comment:  The  interim  rule  does  not 
specifically  address  shipments  of 
products  that  would  be  excluded  entry 
into  the  United  States  by  the  rule,  but 
that  would  be  allowed  to  transit  the 
United  States  en  route  to  their  final 
destination.  Language  should  be  added 
allowing  such  transit  under  appropriate 
controls  to  prevent  introduction  of  BSE 
into  the  United  States  while  in  transit. 

Response:  We  agree  that  shipments  of 
products  that  would  be  excluded  entry 
into  the  United  States  under  the 
regulations  may  safely  transit  the  United 
States  under  appropriate  restrictions. 
We  are  adding  a  new  paragraph  titled 
"Transit  shipment  of  articles"  to 
§  S  94.18  and  95.4.  which  provides  that 
such  transit  shipments  may  be  made  if 
the  following  conditions  are  met: 

•  The  person  moving  the  articles  must 
obtain  a  United  States  Veterinary  Permit 
for  Importation  and  Transportation  of 
Controlled  Materials  and  Organisms 
and  Vectors  permit  by  filing  a  permit 
application  on  VS  form  16-3.  (The 
address  where  the  forms  may  be 
obtained  is  set  forth  in  footnotes 
referenced  in  5  8  94.18  and  95.4.) 

•  The  articles  must  be  sealed  in 
leakproof  containers  bearing  serial 
numbers  during  transit.  Each  container 
must  remain  sealed  during  the  entire 
time  that  it  is  in  the  United  States. 
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•  The  person  moving  the  articles  shall 
notify,  in  writing,  the  Plant  Protoction 
and  Quarantine  Officer  at  both  the  place 
in  the  United  States  where  the  articles 
will  arrive  and  the  port  of  export  prior  to 
such  transit  The  notification  must 
include  the: 

(1}  United  States  Veterinary  Pennit  for 
Importation  and  Transportation  of 
CfmtroUed  Materials  and  Organisms 
and  Vectors  permit  number 

(2)  Times  and  dates  of  arrival  in  the 
United  States; 

(3)  Times  and  dates  of  exportation 
from  the  United  SUtes; 

(4j  Mode  of  transportation;  and 
(5)  Send  numbers  of  the  sealed 
containers. 

•  The  articles  must  transit  the  United 
States  in  Customs  bond. 

CommenL-The  interim  nile  imposes 
more  severe  restrictions  on  products 
from  countries  where  BSE  exists  than 
were  imposed  on  such  trade  by  member 
states  of  the  European  Economic 
Community.  The  severity  of  the  interim 
rule  exceeds  what  is  necessary  to 
protect  animal  health  and  amounts  to  an 
unwarranted  barrier  to  international 
trade. 

Response:  We  do  not  agree  that  the 
regulations  are  unnecessarily  severe.  As 
discussed  above,  introduction  of  BSE 
into  the  United  States  would  cause 
major  economic  disruption,  and  we 
beHeve  we  are  warranted  in  imposing 
regulations  to  control  even  low- 
probability  risks  fliat  this  could  occur. 
We  considered  and  rejected  both  more 
and  less  severe  alternatives,  including  a 
total  ban  on  ruminant  products  from 
countries  where  BSE  exists,  and  adopted 
the  alternative  which  we  believe  will 
best  protect  animal  health  in  tfie  United 
States  while  minimizing  economic 
impacts  both  in  the  United  States  and 
abroad. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
market*. 


As  an  alternative  to  the  provisions  of 

this  rule,  we  have  considered  taking  no 
action,  and  enforcing  the  current  import 
regulations.  This  alternative  was 
rejected  because  it  would  allow  meat 
animal  products,  and  animal  byproducts 
that  might  spread  BSE  to  be  imported 
into  the  Umted  States. 

The  provisions  of  this  rule  will  not 
have  ■  significant  economic  impact  on 
large  or  small  entities.  The  only 
businesses  affected  will  be  a  small 
number  of  importers  of  meat  products, 
and  byproducts  of  ruminants  which 
have  been  in  a  country  where  BSE 
exists.  Alternative  sources  for  these 
products  are  available  in  the  United 
States. 

Several  commenters  on  the  interim 
rule  noted  that  the  economic  analysis 
for  that  rule  would  be  inaccurate  if  the 
rule  resulted  in  prohibiting  the 
importation  of  gelatin  or  cosmetics 
inpedients  from  countries  where  BSE 
exists.  Both  of  these  are  multimillion 
dollar  import  industries.  As  explained  in 
this  final  rule,  we  are  continuing  to 
allow  imports  of  these  products  from 
countries  where  BSE  exists  under 
speciHed  conditions. 

In  recent  years  no  fresh.  diiUed.  or 
frozen  beef  has  been  imported  from 
France,  Great  Britain.  Northern  Ireland. 
Oman,  or  Switzerland.  A  small  amount 
of  beef  was  imported  from  the  Republic 
of  Ireland  in  recent  years;  the  value  of 
these  imports  for  the  period  1967-88  was 
only  $1,300,000.  Recently  one  plant  in 
Northern  Ireland  has  applied  to  export 
beef  to  luc  United  States.  If  this  plant  is 
approved,  it  will  bear  additional 
deboning  and  preparation  costs  for  meat 
exported  to  the  United  States,  to  ensure 
that  the  meat  meets  the  requirements  of 
this  rule. 

Under  these  circumstances,  the 
Administrator  ot  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  si^ificant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  die 
Paperwork  Reduction  Act  of  1980  (44 
U.SXI.  3501.  et  seq.).  the  information 
coUecdon  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  iManagement  and  Budget 
(OMBJ  and  have  been  given  OMB 
control  luimber  0579-0015. 

List  of  Subjects 

9  CFR  Part  94 

African  swine  fever.  Animal  diseases. 
Exotic  Newcastle  disease.  Foot-and 
mouth  disease.  Fowl  pest.  Garbage.  Hog 
cholera.  Imports.  Livestock  and 


livestock  im)ducts.  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products.  Rinderpest,  and  Swine 
vesicular  disease. 

9  CFR  Part  95 

Animal  byproducts.  Animal  diseases. 
Imports.  Livestock  and  livestock 
products. 

Accordingly,  the  regulations  in  9  CFR 
parts  94  and  95  are  amended  as  follows: 

PART  94-RIMOERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER.  HOG 
CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBtTCD  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows 

Aufliaritj':  7  U.S.C.  147a.  150ee,  161, 162. 
450;  19  U.S.C.  1308;  21  U.S.C.  Ill,  114a.  134«. 
134b,  134c,  and  134f:  31  U.S.C.  9701;  42  U.S.C 
4331,  4332;  7  CFR  2.17.  2.S1,  and  371.2(dl. 

2.  Section  94.14  is  revised  to  read  as 
follows; 

§  94. U    Ruminant  meat  and  edible 
produeta  from  ruminants  that  twve  been  hi 
countries  where  t>ovine  spongiform 
•neepltatopathy  exists. 

(a)  Bovine  spongiform  encephalopathy 
exists  in  die  following  countries:  France, 
Great  Britaia  Northern  Ireland,  the 
Republic  of  Ireland,  Oman,  and 
Switzerland. 

(b)  Except  as  provided  in  paragraph 
(dj  of  diis  section,  the  importatioo  (k 
fresh,  frozen,  and  chilled  meat,  and 
edible  products  other  than  meat 
(excluding  gelatin,  milk,  and  milk 
products),  from  ruminants  that  have 
been  in  any  country  listed  in  paragraph 
(a)  of  this  section  is  prohibited  unless 
the  articles  are  accompanied  by  an 
accurate  certificate  of  a  veterinarian 
emplo^'ed  by  the  natiodoal  government  of 
the  country  in  which  the  ruminants  were 
slaughtered  stating  that  the  folkiwing 
conditions  have  been  met 

(1)  If  fresh,  frozen,  and  chilled  meat 
derived  from  animals  in  the  family 
Cervidae,  the  meat  was  derived  either 
from  wild  animals,  or  frran  farm-raised 
animals  that  have  never  been  fed 
ruminant  protein. 

(2)  For  articles  other  than  those 
identified  in  paragraph  (b)(1)  of  this 
section: 

(i)  all  bones  and  visually  identifiable 
lymphatic  tissue  and  nerve  tissue  have 
been  removed  from  the  meat  or  edible 
product  other  than  meat 
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livestock  products.  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products.  Rinderpest,  and  Swine 
vesicular  disease. 

9CFRPart95 

Animal  byproducts,  Animal  diseases, 
Imports,  Livestock  and  livestock 
products. 

Accordingly,  the  regulations  in  0  CFR 
parts  94  and  95  are  amended  as  follows: 

PAirr  94~RWOERPEST,  FOOT-AND- 
MOUTH  DJSEASE.  FOWL  PEST  (FOWL 
PLAQU€),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITtS), 
AFRICAN  SWINE  FEVER,  HOG 
CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY; 
PROHIBrrcO  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authoritj':  7  U.S.C.  147a,  150ee.  161, 182. 
450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a.  134a, 
134b,  134c,  and  134f;  31  U.S.C.  9701: 42  U.S.C. 
4331,  4332;  7  CFR  2.17,  2.S1,  and  371.2(d). 

2.  Section  94.1fl  is  revised  to  read  as 
follows: 

§  94. IB    Ruminant  meat  and  •dft>>e 
pnMlucta  from  ruminants  that  tiave  been  In 
countries  wtwra  iMvine  spongiform 
•neepturtopathy  exists. 

(a)  Bovine  spongiform  encephalopathy 
exists  in  the  following  countries:  France. 
Great  Britain.  Northern  Ireland,  the 
Republic  of  Ireland,  Oman,  and 
Switzerland. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  importation  of 
fresh,  frozen,  and  chilled  meat,  and 
edible  products  other  than  meat 
(excluding  gelatin,  milk,  and  milk 
products),  from  ruminants  that  have 
been  in  any  country  listed  in  paragraph 
(a)  of  this  section  is  prohibited  unless 
the  articles  are  accompanied  by  an 
accurate  certificate  of  a  veterinarian 
employed  by  the  national  government  of 
the  country  in  which  the  ruminants  were 
slaughtered  stating  that  the  following 
conditions  have  been  met 

(1)  If  fresh,  frozen,  and  diilled  meat 
derived  from  animals  in  the  family 
Cervidae,  the  meat  was  derived  either 
from  wild  animals,  or  from  farm-raised 
animals  that  have  never  been  fed 
ruminant  protein; 

(2)  For  articles  other  than  those 
identified  in  paragraph  (b)(1)  of  this 
section: 

(i)  all  bones  and  visually  identifiable 
lymphatic  tissue  and  nerve  tissue  have 
been  removed  from  the  meat  or  edible 
product  other  than  meat 
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(ii)  the  meat  or  edible  product  other 
than  meat  is  from  ruminants  that  have 
not  been  in  any  country  listed  in 
paragraph  (a)  of  this  section  during  a 
period  of  time  when  the  country 
permitted  the  use  of  ruminant  protein  in 
ruminant  feed:  and 

(iii)  the  ruminants  v\rere  examined 
prior  to  slaughter  by  a  veterinarian 
employed  by  the  national  government  of 
the  country  in  which  the  ruminants  were 
slaughtered,  and  found  not  to  display 
any  signs  indicative  of  a  neurological 
disorder. 

(c)  Gelatin.  The  importation  of  gelatin 
derived  from  ruminants  that  have  been 
in  any  country  hsted  in  paragraph  (a)  of 
this  section  is  prohibited  unless  the 
following  conditions  have  been  met 

(1)  The  gelatin  must  be  imported  for 
use  in  human  food,  human 
pharmaceutical  products,  photography, 
or  some  other  use  that  will  not  result  in 
the  gelatin  coming  in  contact  with 
ruminants  in  the  United  Slates. 

(2)  The  person  importing  the  gelatin 
must  obtain  a  United  Slates  Veterinary 
Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  and  Vectors  by  filing  a 
permit  application  on  VS  form  lft-3.' 

(3)  The  permit  application  must  state 
the  intendied  use  of  the  gelatin  and  the 
name  and  address  of  the  consignee  in 
the  United  States. 

(d)  Transit  shipment  of  articles.  Fresh, 
chilled,  or  frozen  meat  and  edible 
products  other  than  meat  that  are 
prohibited  importation  into  the  United 
States  in  accordance  with  this  section 
may  transit  the  United  States  for 
immediate  export  if  the  following 
conditions  are  met: 

(1)  The  person  moving  the  articles 
must  obtain  a  United  States  Veterinary 
Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  and  Vectors  by  filing  a 
permit  application  on  VS  form  16-3.^ 

(2)  The  articles  must  be  sealed  in 
leakproof  containers  bearing  serial 
numbers  during  transit  Each  container 
must  remain  sealed  during  the  entire 
time  that  it  is  in  the  United  States. 

(3)  The  person  moving  the  articles 
shall  noti^,  in  writing,  the  Plant 
Protection  ».nd  Quarantine  Officer  at 
both  the  place  in  the  United  States 
where  the  articles  will  arrive  and  the 


'  VS  fvm  ia-4  nwy  be  obtainoA  from  (he  U3, 
Department  of  Agriculture.  Anunu)  and  Plant  Health 
Inspection  Seiorice.  Veterinary  Service*,  toporl- 
Export  Pfoduet*.  Fetleraf  Building.  Hy8t»»»iUe. 
Maryland  2012. 

=^  VS  fona  15-3  najr  be  obtained  tmn  tiie  U.S. 
Departmeot  of  A^ricidtara.  .\nljiml  and  Plant  Haalth 
Inspection  Servlca.  Veterinary  Services.  Import- 
Export  Product*,  Federal  Building.  Hyattsville. 
Maryland  20^2. 


port  of  export  prior  to  such  transit.  The 
notification  must  include  the: 

(i)  United  States  Veterinary  Permit  for 
Importation  and  Transportation  of 
Controlled  Materials  and  Organisms 
and  Vectors  permit  number: 

(ii)  Times  and  dates  of  arrival  in  the 
United  States; 

(iii)  Times  and  dates  of  exportation 
from  the  United  States; 

(iv)  Mode  of  transportation;  and 

(v)  Serial  numbers  of  the  sealed 
containers. 

(4)  The  articles  must  transit  the  United 
States  in  Customs  bond. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0015) 

PART  95— SANITARY  CONTROL  OF 
ANIMAL  BYPRODUCTS  (EXCEPT 
CASINGS),  AND  HAY  AND  STRAW, 
OFFERED  FOR  ENTRY  INTO  THE 
UNITED  STATES 

3.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111;  31  U.S.C  9701;  7 
CFR  2.17,  2.51,  and  371.2(dl. 

S9S.1    [Amandwfl 

4.  In  §  95.1,  the  definitions  of 
"Administrator."  "Animal  and  Plant 
Health  Inspection  Service,"  and  "United 
States"  are  revised  to  read  as  follows; 

*        •        *        •        • 

Administrator  means  the 
Administrator.  Animal  and  Plant  Health 
Inspection  Service,  or  any  individual 
authorized  to  act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  means  the  Animal  and  Plant 
Health  Inspection  Service  of  th*  United 
States  Department  of  Agriculture, 

United  States  means  the  several 
States,  the  District  of  Columbia.  Guam, 
the  Northern  Mariana  Islands.  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  and  all  other  territories  and 
possessions  of  the  United  Stales. 

5.  Section  95.4  is  revised  to  read  as 
follows: 

§  95.4    Borw  meal,  Mood  nwai,  meat  meal, 
offal,  fat  glands,  and  serum  from  rumlnsnts 
that  have  been  In  countries  where  bovine 
spongiform  encephatofwthy  eclats. 

(a)  Except  as  provided  m  paragraphs 
(c)  and  (d)  of  this  section,  the 
importation  of  bone  meal,  blood  meal, 
meat  meal  or  tankage,  offal  fat,  and 
glands  from  ruminants  that  have  been  in 
any  country  listed  in  {  94.18  of  this 
chapter,  is  prohibited. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  the 
importation  of  serum  from  ruminants 
that  have  been  in  any  country  listed  in 
§  94.18  of  this  chapter  is  prohibited, 
except  that  serum  from  ruminants  may 


be  imported  for  scientific  educational, 
or  research  purposes  if  the 
Administrator  determines  that  the 
importation  can  be  made  under 
conditions  that  will  prevent  the 
introduction  of  bovine  spongiform 
encephalopathy  into  the  United  States. 
Serum  from  ruminants  imported  in 
accordance  with  this  paragraph  must  be 
accompanied  by  a  permit  issued  by  the 
Animal  and  Plant  Health  Inspection 
Service  in  accordance  with  f  104.4  of 
this  chapter,  and  must  be  moved  and 
handled  as  specified  on  the  permit 

(c)  Articles  for  cosmetics.  The 
importation  of  collagen,  collagen 
products,  amniotic  liquids  or  extracts, 
placenta!  liquids  or  extracts,  serum 
albumin,  and  serocolostrum,  derived 
from  ruminants  that  have  been  in  any 
country  listed  in  S  94.18  of  this  chapter 
is  prohibited  unless  the  following 
conditions  have  been  met: 

(1)  The  article  must  be  imported  for 
use  as  an  ingredient  in  cosmetics. 

(2)  The  person  importing  the  article 
nvust  obtain  a  United  States  Veterinary  Sr 
Permit  for  Importation  and 
Transportation  of  ControUed  Materials 
and  Organisms  and  Vectors  by  filing  a 
permit  application  on  VS  form  16-3.' 

(3)  The  permit  application  must  state 
the  intended  use  of  the  article  and  the 
name  and  address  of  the  consignee  in 
the  United  States. 

(d)  Transit  shipment  of  artichts. 
Articles  that  are  prohibited  importation 
into  the  United  States  in  accordance 
with  this  section  may  transit  the  United 
States  for  immediate  export  if  the 
following  conditions  are  met 

(1)  The  person  moving  the  articles 
must  obtain  a  United  Stales  Veterinary 
Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  axui  Vectors  by  filing  a 
permit  application  on  VS  form  l&-vi.* 

(2)  The  articles  must  be  sealed  in 
leakproof  containers  bearing  serial 
numbers  during  transit  Each  container 
must  remain  sealed  during  the  entire 
time  that  it  is  in  the  United  States. 

(3)  The  person  moving  the  articles 
sliall  notify,  in  writing,  the  Plant 
Protection  and  Quarantine  Officer  at 
both  the  i^ce  in  the  United  States 
where  the  articles  will  arrive  and  the 


•VS  farm  nt-3  may  b*  obtataetf  Iroai  tiw  U.S. 
DepvtiDeni  of  Agncatae*.  Airinai  and  Ptant  HcHllii 
Inspection  Servita.  VatcriiMry  Senrlcaa.  Import- 
Fxport  Products.  Federal  Building.  Hyattsvilla. 
.Maryland  20782. 

>VS  fonn  W-S  may  w  obtained  (rom  ttt«  U.S 
Department  of  A^iotUun.  Animal  and  Piaot  HmMi 
Inspection  Service.  Veterinary  Service*.  Import- 
Export  Products.  Federal  Building,  HyansvlUe, 
Maryland  2078Z. 
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port  of  export  prior  to  such  transit.  The 
notiRcation  must  include  the: 

(!)  United  States  Veterinary  Permit  for 
Importation  and  Transportation  of 
Controlled  Materials  and  Organisms 
and  Vectors  permit  number; 

(ii)  Times  and  dates  of  arrival  in  the 
United  States; 

(iii)  Times  and  dates  of  exportation 
from  the  United  States; 

(iv)  Mode  of  transportation;  and 

(v)  Serial  numbers  of  the  sealed 
containers. 

(4)  The  articles  must  transit  the  United 
Stales  in  Customs  bond. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0015) 

Done  in  Washington,  DC.  this  29th  day  of 
November.  1991. 

Robert  Melland, 

Adnuni:itrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  91-29182  Filed  12-5-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

(Docket  No.  26700;  Amdt.  No.  1467] 

Standard  Instrument  Approacti 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 


1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  ejected  airport  is 
located. 

By  Subscription — 
Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC) /Permanent  (P)  Notices  to  Airmen 
(NOTAM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport. 


its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
-  NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  inmiediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  pubUc  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 


J 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reasoa  the  FAA  certifies  that  thi» 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  die 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air).  Standard  instrument  ai^troacbes. 
Weather. 

bsued  in  Washingtoa  DC  on  November  22. 
1991. 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Ser\-ice. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  IMSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
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L  97-449.  January  12.    963):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  a  nended  to  read  as 
follows: 

§§  97.23,  97.2S,  97.27. 97.29, 97.31, 97  J3. 
97.35    [AmwMted] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
orTACAN:  S  97.25  LOC.  LOC/DME. 
IDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  I  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  i  97.31  RADAR  SL\P8: 
S  97.33  RNAV  SIAPs:  and  |  97.35 
COPTER  SIAPs.  identified  as  follows: 


Elfectira 


Slata 


07/ 1 1/91. . 

07/11/91.. 
07/11/91.. 

07/11/91.. 
07/11/91.. 
07/11/91.. 
11/06/91.. 
11/07/91.. 
11/07/91.. 
11/08/91- 

11/08/91.. 
11/08/91.. 
11/08/91., 

11/08/91. 


11/12/91.. 
11/13/91.. 
11/13/91..-.. 
11/13/91...-. 

11/13/91 

11/13/91 

11/14/91 


11/14/91.. 

11/14/91.. 

11/14/91.. 
11/15/91.. 
11/15/91. 


KS-. 

MO.. 
MO.. 

MO.. 
MO.. 
PA... 
MN.. 
CA... 
TN... 
MO.. 


MO.. 

MO.. 
TX... 


TX. 


PA... 
ID.... 
NM.. 
NM.. 
NY_ 
TX... 
CA... 


CA 

CA 


11/15/91  ..„ 
11/15/91— 
11/15/91.... 
11/18/91.... 


11/18/91. 
11/18/91.. 

11/20/91. 


CA... 
MN.. 
MN.. 

OH.. 
OH- 
PA.. 
NY.. 


cuy 


Batoit 

KannsCtty.. 

Kansas  City .. 

Kansas  City.. 
Kansas  City.. 

Franklin 

Winona 

La  Vem« 

Bolwar 

RoMa/VlcAy.. 

RoUa/Vichy.. 
Rofla/Vicfiy.. 
Beauntont.... 


Beaunront. 


Rl. 
Rl. 


NY.. 


FrtnWin 

Hailcy 

Tan 

Taos. 

New  YortL 

Conroe 

Crescent  City . 

Crescent  City . 

Crescent  City . 

Crescertt  City. 

Albert  Lea 

Albert  Lea 


Airport 


Beloit  Muni . 


Kansas  City  Ind.. 
Kansas  City  Infl.. 


Kansas  City  Inti ~ 

Kansas  City  IntI 

Ct>ess-Lamberton — __ 

Winona  Mum-Max  Conrad  Field 

Bracken  Field — 

WHliam  L  Whrtehur»»  Fietd. 

Rolla  National — „- 


RoUa  National  ~.. 
Rolla  National .... 
Beaumont  Muni . 


Beaumont  Murti . 


Ctiess-Lamberton 

Friedman  Memorial 

Taos  Muni - 

Taos  Muni. _ 

John  F  Kennedy  Intemallonal . 

Monlgomefy  County — 

Jack  McNamara  Field „ 


Kent 

K«nt.._ 

FrsiMin.... 
Syracuse.. 


Providence. 
Providerx^. 

New  Yod(.... 


Jack  McNamara  Field.. 

Jack  McNamara  Field.. 

Jack  McNamara  Field.. 

/Ubert  Lea  Muni 

AlberX  Lea  Muni 


Kent  State  Univefsity .... 
Kent  Stale  Unlv«'sity.... 

Clwss-Lamberton _.. 

Syracuse-Haricock  Intl.. 


Tneodore  Francis  Green  State- 
Theodore  Francis  Green  Stale 


.  John  F  Kennedy  Intl.. 


FDC  No. 


FDC  1/5510.. 


FDC 
FDC 

FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 

FDC 
FDC 
FDC 


t/5502.. 
1/5504. 

1/5607.. 
1/5508.. 
1/5503  . 
1/5506.. 
1/5512.. 
1/5538.. 
1/5561.. 

1/5562.. 
1/5583.. 
1/5520.. 


FDC  1/5521. 


SIAP 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


1/5600. 

1/5631.. 

1/5629.. 

1/5630 

1/5621. 

1/5628. 

1/5662. 


FDC  1/5663 

FDC  1/5665 


FDC 
FDC 
FDC 

FDC 
FDC 
FDC 
FDC 

FDC 
FDC 


1/5666.. 
1/5707.. 
1/5706.. 

1/5696.. 
1/5697.. 
1/5554.. 
1/5716.. 

1/5738.. 
1/5739.. 


FDC  1/5754 


V0R/t3ME/  RWY  17 

AMOT  t. 
MKRWY  1.  AMDT  14 
ILS  RWY  19  CATS  I.  H,  Ml 

AMOT  7 
R.SRWY1  AMDT  11. 
RNAV  RWY  1  AMDT  5. 
ILS  RWY  20  AMDT  3. 
VOR  RWY  29  AMOT' 14. 
ILS  RWY  261.  AMOT  2. 
NDB  RWY  36.  AMOT  2. 
VOR/DME  RWY  4  AMOT 

2. 
VOR  RWY  22  AMOT  7. 
RNAV  RWY  22  AMOT  2. 
VOR/DME  RWY  30 

AMOT  2 
VOR/DME  RWY  12 

OBIG. 
VOR  RWY  2  AMOT  3. 
NDB/DMF-A  ORKi 
NDB  RWY  4  ORIG. 
VOR/OME-B  AMOT  2. 
ILS  RWY  22L  AMDT  21. 
NDB  RWY  14  ORIG 
ILS/OME  RWY  11  AMDT 

4A 
VOR/DME  RWY  1 1 

AMOT  1QA. 
VOR/DME  RWY  35 

AM0T9A 
VOR  RWY  1 1  AMOT  8A 
VOR  RWY  16  AMOT  9. 
VOR/DME  RWY  34 

AMOT  2 
NDB  RWY  1  AMOT  10. 
VOR-A  AMDT  1 1 
VOR  RWY  20  AMOT  & 
HI-NOB  RWY  20  AMOT 

2 
VOR  RWY  34  AMDT  3. 
VOR/DME  RWY  34 

AMOT  3 
ILS  RWY  4R  AMOT  21 


NFDC  Traosmhtal  Letter  Attachment 
LaVeme 

Brackett  Field 
California 


ILSRWY26L/VMDT2 
Effective:  11/07/91 

FDC  l/5512/POC/n/P  Brackett  Field,  La 
Verne,  CA.  ILS  RWY  2eL  /VMOT  2  .  .  .  MSA 
Sector  POM  R-190  CW  to  POM  R-280  CHG 


ALT  to  7700  VICE  7200.  This  Becomes  ILS 
RWY  261.  AMDT  2A. 

Crescent  City 

Jack  Mr.  Namara  Field 
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California 

ILS/DME  RWY  11  AMDT  4A 

Effective:  11/14/91 

FDC  1/5662/CEC/  FI/P  |ack  Mr,  Namara 
Field.  Crescent  City.  CA.  ILS/DME  RWY  11 
ADMT4A  .  .  .  Add  Alternate  Mins 
Note  .  .  .   Not  Authorized  When  Control 
Zone  Not  in  Effect.  This  Becomes  ILS/DME 
RWY  11  AMDT  4B. 

Crescent  City 

Jack  McNamara  Field 

California 

VOR/DME  RWY  11  AMDT  lOA 

Effective:  11/14/91 

FDC  l/5e63/CEC/  Fl/P  Jack  McNamara 
Field,  Crescent  City.  CA.  VOR/DME  RWY  11 
AMDT  lOA  .  .  .  Add  Alternate  Mins 
Note  .  .  .  Not  Authorized  When  Control 
Zone  Not  in  Effect.  This  becomes  VOR/DME 
RWY  11  AMDT  lOB. 

Crescent  City 

Jack  Mc  Namara  Field 
California 

VOR/DME  RWY  35  AMDT  9A 
I  Effective:  11/14/91 

FDC  1/5665/CEC/FI/P  Jack  Mc  Namara 
Field.  Crescent  City.  CA.  VOR/DME  RWY  35 
AMDT  9A  .  .  .  Add  Alternate  Mins 
Note  .  .  .   Not  Authorized  When  Control 
Zone  Not  in  Effect.  This  Becomes  VOR/DME 
RWY  35  AMDT  9B. 

Crescent  aty 

Jack  Mc  Namara  Field 
California 

VORRWYll  AMDT8A 
Effective:  11/14/91 

FDC  1/5666/CEC/Fl/P  Jack  Mc  Namara 
Field.  Crescent  City.  CA.  VOR  RWY  11 
AMDT  8A  .  .  .  Add  Alternate  Mins 
Note  .  .  .   Not  Authorized  When  Control 
Zone  Not  in  Effect.  This  Becomes  VOR  RWY 
11  AMDT  8B. 

Hailey 

Friedman  Memorial 
Idaho 

NDB/DME-A  ORIG 
Effective:  11/13/91 

FDC  1/5631/SUN/  FI/P  Friedman 
Memorial.  Hailey.  ID.  NDB/DME-A 
ORIG  .  .  .  Change  Missed  APCH  To 
Read  ...  Left  Turn  to  8000  Direct  HLE 
NDB/DME  and  Hold.  This  is  NDB/DME-A 
ORIG  A. 

Beloit 

Beloit  Muni 

lC&ns38 

VOR/DME  RWY  17  AMDT  1 

Effective:  07/11/91 

FDC  1/5510/K61/  R/P  Beloit  Muni.  Beloit 
KS.  VOR/DME  RWY  17  A.MDT  1  .  .  .  Map 
19.6DME.  CAT  A  VIS  1-1/4.  CAT  D  MIN  NA. 
This  Becomes  VOR/DME  RWY  17  AMDT  lA. 

Winona 

Winona  Muni-Max  Conrad  Field 

Minnesota 

VOR  RWY  29  ADMT 14 

Effective:  11/06/91 
FDC  1/5506/ONA/n/P  Winona  Muni- 
Max  Conrad  Field.  Winona.  MN.  VOR 

RWY  29  AMDT  14  .  .  .  Circling 

Minimums  .  .  .   CAT  A  MDA 1600/ 


HAA  944.  VIS  1-1/4;  CAT  B  MDA  1620/ 
HAA  964.  VIS  1-1/2;  CAT  C  MDA  1620/ 
HAA  964.  VIS  3.  This  is  VOR  RWY  29 
AMDT  14A. 

Albert  Lea 

Albert  Lea  Muni 

Minnesota 

VOR  RWY  16  AMDT  9 

Effective:  11/15/91 

FDC  1/5707/ AEL/Fl/P  Albert  Lea  Muni. 
Albert  Ua.  MN.  VOR  RWY  16  AMDT 
9  .  .  .  Delete  Note.  "Activate  MIRL,  Reils, 
and  Vasis  RWY  16-34— CTAF."  This  is  VOR 
RWY  16  AMDT  9A. 

Albert  Lea 

Albert  Lea  Muni 

Minnesota 

VOR/DME  RWY  34  AMDT  2 

Effective:  11/15/91 

FDC  1/5708/ AEL/  FI/P  Albert  Lea  Muni. 
Albert  Lea.  MN.  VOR/DME  RWY  34  AMDT 
2  .  .  .  Minimum  Altitude  Profile  Charting 
AEL  R-157/2.1  DME  1820/1960  with  Mason 
City  Altimeter  Setting.  Delete  Note,  "Activate 
MIRU  REILS,  and  VASIS  RWY  16-34— 
CTAF."  This  is  VOR/DME  RWY  34  AMDT 
2A. 

Kansas  City 

Kansas  City  Intl 

Missouri 

NDB  RWY  1.  AMDT  14 

Effective:  07/11/91 

FDC  1/5502/MCI/  FI/P  Kansas  City  Intl. 
Kansas  City.  MO.  NDB  RWY  1.  AMDT 
14  .  .  .  ChgallRefstoRWYl/igtoRead 
1L/19R.  This  Becomes  NDB  RWY  IL  AMDT 
14A. 

Kansas  Gty 

Kansas  City  Intl 

Missouri 

ILS  RWY  19  CATS  L  II.  Ill  AMDT  7 

Effective:  07/11/91 

FDC  l/5504/MCI/  Fl/P  Kansas  City  Intl. 
Kansas  City.  MO.  ILS  RWY  19  CATS  L  U.  Ill 
AMDT  7  .  .  .  Chg  all  Refs  to  RWY  l/l9  to 
Read  1L/19R.  This  Becomes  ILS  RWY  19R 
CATS  I II.  m  AMDT  7A. 

Kansas  City 

Kansas  City  Intl 

Missouri 

ILS  RWY  1  AMDT  11 

Effective:  07/11/91 

FDC  1/5507/MCI/  n/P  Kansas  City  Intl. 
Kansas  City,  MO.  ILS  RWY  1  AMDT 
11  .  .  .  Chg  All  Refs  to  RWY  1/19  To  Read 
1L/19R.  This  Becomes  ILS  RWY  IL  AMDT 
llA. 

Kansas  City 

Kansas  City  Intl 

Missouri 

RNAV  RWY  1  AMDT  5 

Effective:  07/11/91 

FDC  1/5508/MCI/  FI/P  Kansas  City  Intl. 
Kansas  City,  MO.  RNAV  RWY  1  AMDT 
5  .  .  .  Chg  All  Refs  to  RWY  1/19  To  Read 
1L/19R.  This  Becomes  RNAV  RWY  IL  AMDT 
5A. 

RoUa/Vichy 

RoUa  National 
Missouri 


VOR/DME  RWY  4  AMDT  2 
Effective:  11/08/91 

FDC  1/5561 /VIH/  FI/P  Rolla  National, 
Rolla/Vichy.  MO.  VOR/DME  RWY  4  AMDT 
2  .  .  .  Change  ALT  MIN  To  Read  .  .  .  "NA 
When  CTLZ  not  in  effect."  This  becomes 
VOR/DME  RWY  4  AMDT  2A. 

Rolla/Vichy 

Rolla  National 

Missouri 

VOR  RWY  22  AMDT  7 

Effective:  11/08/91 

FDC  l/5562/VlH/  Fl/P  Rolla  National. 
Rolla/Vichy,  MO.  VOR  RWY  22  AMDT 
7  .  .  .  Change  ALT  MIN  To  Read  .  .  .  "NA 
When  CTLZ  not  in  effect."  This  Becomes 
VOR  RWY  22  AMDT  7A. 

Rolla/Vichy 

Rolla  National 

Missouri 

RNAV  RWY  22  AMDT  2 

Effective:  11/08/91 

FDC  1/5563/VIH/  FI/P  Rolla  National, 
Rolla/Vichy,  MO.  RNAV  RWY  22  AMDT 
2  .  .  .  Change  ALT  MIN  To  Read  .  .  •  "NA 
When  CTLZ  not  in  effect."  This  Becomes 
RNAV  RWY  22  AMDT  2A. 

Taos 

Taos  Muni 
New  Mexico 
NDB  RWY  4  ORIG 
Effective:  11/13/91 

FDC  1/5629/SKX/  FI/P  Taos  Muni,  Taos. 
NM.  NDB  RWY  4  ORIG  .  .  .  Change  Note  To 
Read  ...  If  LCL  ALSTG  Not  Received,  Proc 
NA.  This  Becomes  NDB  RWY  4  ORIG  A. 

Taos 

Taos  Muni 
New  Mexico 
VOR/DME-B  AMDT  2 
Effective:  11/13/91 

FDC  1/5630/SKX/  H/P  Taos  Muni,  Taos, 
NM.  VOR/DME-B  AMDT  2  .  .  .  Change 
Note  To  Read  .  .  .  If  LCL  ALSTG  Not 
Received,  Proc  NA.  This  Becomes  VOR/ 
DME  B  AMDT  2A. 

New  York 

John  F.  Kennedy  Intematibnal  ' 
New  York 

ILS  RWY  22L  AMDT  21 
Effective:  11/13/91 

FDC  1/5621 /JFK/  FI/P  John  F.  Kennedy 
International,  New  York,  NY.  ILS  RWY  22L 
AMDT  21  .  .  .  S-ILS  22L  Change  CAT  D 
RVR  to  1800.  This  Becomes  ILS  RWY  22L 
AMDT  21A. 

Syracuse 

Syracuse-Hancock  Intl 
New  York 

HI-NDB  RWY  28  AMDT  2 
Effective:  ll/lB/91 

FDC  1/5716/SYR/  FI/P  Syraciise-Hancock 
Intl,  Syracuse,  NY.  HI-NDB  RWY  28  AMDT 
2  .  .  .  MSA  SY  LOM  3700.  This  Becomes  HI- 
NDB  RWY  28  AMDT  2Ai 

New  York 

John  F.  Kennedy  INTL 

N.Y. 

ILS  RWY  4R  AMDT  28        -     • 
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CAT  B  MDA  1620/ 
CAT  C  MDA  1620/ 
}  is  VOR  RWY  29 


IP  Albert  Lea  Muni, 
IWY  16  AMDT 
ctivale  MIRL,  Rails, 
-CTAF."  This  is  VOR 


MDT2 

I/P  Albert  Lea  Muni, 
'DME  RWY  34  AMDT 
ids  Profile  Charting 
B20/1960  with  Mason 
Delete  Note,  "Activate 
3IS  RWY  1&-34— 
JME  RWY  34  AMDT 


'I/P  Kansas  City  Intl, 
B  RWY  1,  AMDT 

0  RWY  1/19  to  Read 

1  NDB  RWY  IL  AMDT 


H,  m  AMDT  7 

Fl/P  Kansas  City  Inll, 
\  RWY  19  CATS  I,  U.  Ill 
lRefstoRWYl/l9to 
•comes  ILS  RWY  19R 
7A. 


n/P  Kansas  City  Intl, 
5  RWY  1  AMDT 
to  RWY  1/19  To  Read 
:s  ILS  RWY  IL  AMDT 


15 

n/P  Kansas  City  Intl, 
»JAV  RWY  1  AMDT 
to  RWY  1/19  To  Read 
BS  RNAV  RWY  IL  AMDT 


VOR/DME  RWY  4  AMDT  2 
Effective:  11/08/91 

FDC 1/5561 /VIH/  FI/P  Rolls  National, 
Rolla/Vichy.  MO.  VOR/DME  RWY  4  AMDT 
2  .  .  .  Change  ALT  MIN  To  Read  .  .  .  "NA 
When  CTLZ  not  in  effect."  This  becomes 
VOR/DME  RWY  4  AMDT  2A. 

Rolla/Vichy 

Rolla  National 

Missouri 

VOR  RWY  22  AMDT  7 

Effective:  11/08/91 

FDC  l/5562/VIH/  FI/P  Rolla  National. 
Rolla/Vichy,  MO.  VOR  RWY  22  AMDT 
7  .  .  .  Change  ALT  MIN  To  Read  .  .  .  "NA 
When  CTLZ  not  in  effect."  This  Becomes 
VOR  RWY  22  AMDT  7A. 

Rolla /Vichy 

Rolla  National 

Missouri 

RNAV  RWY  22  AMDT  2 

Effective:  11/08/91 

FDC  1/5563/VIH/  FI/P  Rolla  National, 
Rolla/Vichy,  MO.  RNAV  RWY  22  AMDT 
2  .  .  .  Change  ALT  MIN  To  Read  .  .  .  "NA 
When  CTLZ  not  in  effect."  This  Becomes 
RNAV  RWY  22  AMDT  2A. 

Taos 

Taos  Muni 
New  Mexico 
NDB  RWY  4  ORIG 
Effective:  11/13/91 

FDC  1/5629/SKX/  Fl/P  Taos  Muni.  Taos. 
NM.  NDB  RWY  4  ORIG  .  .  .  Change  Note  To 
Read  ...  If  LCL  ALSTG  Not  Received,  Proc 
NA.  This  Becomes  NDB  RWY  4  ORIG  A. 

Taos 

Taos  Muni 
New  Mexico 
VOR/DME-B  AMDT  2 
Effective:  11/13/91 

FDC  1/5830/SKX/  H/P  Taos  Muni,  Taos, 
NM.  VOR/DME-B  AMDT  2  .  .  .  Change 
Note  To  Read  .  .  .  If  LCL  ALSTG  Not 
Received,  Proc  NA.  This  Becomes  VOR/ 
DME  B  AMDT  2A. 

New  York 

John  F.  Kennedy  International 
New  York  • 

ILS  RWY  22L  AMDT  21  •     - 
Effective:  11/13/91 

FDC  1/5621/IFK/  FI/P  John  F.  Kennedy 
International,  New  York,  NY.  ILS  RWY  22L 
AMDT  21  .  .  .  S-ILS  22L  Change  CAT  D 
RVR  to  1800.  This  Becomes  ILS  RWY  22L 
AMDT  21A. 

Syracuse 

Syracuse-Hancock  Intl 
New  York 

HI-NDB  RWY  28  AMDT  2 
Effective:  ll/lB/91 

FDC  l/5716/SYR/  FI/P  Syracuse-Hancock 
Intl,  Syracuse,  NY.  HI-NDB  RWY  28  AMDT 
2  .  .  .  MSA  SY  LOM  3700.  This  Becomes  HI- 
NDB  RWY  28  AMDT  2Ai 

New  York 

John  F.  Kennedy  INTL 

N.Y. 

ILS  RWY  4R  AMDT  28 


Effective:  ll/20/« 

FDC  1/5754/JFK/  Fl/P  John  F.  Kennedy 
Intl.  New  York.  N.Y.  ILS  RWY  4R  AMDT 
28  .  .  .  S-ILS-4R  CAT  D  RVR  1800.  This 
Becomes  ILS  RWY  4R  AMDT  28A, 

Kent 

Kent  State  University 

Ohio 

NDB  RWY  1  AMDT  10 

Effective:  11/15/91 

FDC  1/5696/1G3/  FI/P  Kent  State 
University,  Kent.  OH,  NDB  RWY  1  AMDT  10 
.  .  .  Delete  Note,  "Activate  MIRL.  REIL 
AND  VASI  RWY  1-19  122.9."  This  is  NDB 
RWY  1  AMDT  lOA. 

Kent 

Kent  State  University 

Ohio 

VOR-A  AMDT  11 

Effective:  11/15/91 

FDC  1/5697/1G3/  Fl/P  Kent  State 
University.  Kent.  OH.  VOR-A  AMDT 
11  .  .  .  Delete  Note,  "Activate  MIRL,  REIL 
AND  VASI  RWY  1-19 122.9."  Delete  Note, 
"NOPT  for  Arrivals  on  ACO  VOR/DME 
Airway  Radials  085  DEG  CW  185  DEG."  This 
is  VOR-A  AMDT  llA. 

Franklin 

Chess-Lamberton 

Pennsylvania 

ILS  RWY  20  AMDT  3 

Effective:  07/11/91 

FDC  l/5503/FKL/Fl/P  CheRS-Lamberton, 
Franklin.  PA.  ILS  RWY  20  AMDT  3  .  .  .  S- 
lLS-20  VIS  1  Mile  All  Cats.  S-LOC-20  VIS  1 
Mile  Cats  A/B/C,  Chg  Note  .  .  .   "When 
Control  Zone  .  .  .  thru  .  .  .  DH/DMA 
180FT."  To  "IF  Local  Alt  Setting  not  Received 
Use  Youngstown  OH.  Alt  Setting  and 
Increase  All  DH/MDAS 180FT'.  "Except"  for 
INOP  Table  Note  .  .  .  Delete 
Notes  .  .  .  "Activate 

MALSR  .  .  .  Thru  .  .  .  INOPMALSR". This 
becomes  ILS  RWY  20  AMDT  3A. 

Franklin 

Chess-Lamberton 

Pennsylvania 

VOR  RWY  20  AMDT  6 

Effective:  11/15/91 

FDC  l/5554/FKL/n/P  Chess-Lamberton, 
Franklin,  PA.  VOR  RWY  20  AMDT  6  .  .  .  S- 
20  CAT  A/B/C  VIS  1.  Delete  Notes  ...  A/ 
B/C  S-20  VIS.  .  Thru  .  .  .  MALSR.  Activate 
MALSR  .  .  THRU  .  .  .  1227.  Chg 
Notes  .  .  .  When  Control 
Zone  .  .  .  Thru  ...  Not  Auth;  to  if  LCL 
ALSTG  Not  Rcvd  Use  Youngstown  OH 
ALSTG  and  Increase  All  MDAS IBOFT. 
Alternate  Min  .  .  .  Standard.  This  Becomes 
VOR  RWY  20  AMDT  6A 

Franklin 

Chess-Lamberton 
Pennsylvania 
VOR  RWY  2  AMDT  3 
Effective:  11/12/91 

FDC  1/5600/FKL/Fl/P  Chess-Lamberton, 
Franklin,  PA.  VOR  RWY  2  AMDT 
3  .  .  .  Change  Note  .  .  .  "When  Control 
Zone  Not  in  Effect  Use  Youngstown  Altimeter 
Setting  and  Increase  All  MDAS  160  FT."  to 
'If  Local  Altimeter  Not  Received  Use 
Youngstown  OH  Altimeter  Setting  and 


Increase  All  MDAS  RWY  2&-CTAF."  Delete 
Note  .  .  .  "Activate  MALSR  RWY  20— 
CTAF."  Alternate  Minimums  .  .  .  Standard. 
This  Becomes  VOR  RWY  2  AMDT  3A. 

Providence 

Theodore  Francis  Green  State 
Rhode  Island 
VOR  RWY  34  AMDT  3 
Effective:  11/18/91 

FDC  l/5738/PVD/  FI/P  Theodore  Francis 
Green  State,  Providence,  Rl.  VOR  RWY  34 
AMDT  3  .  .  .  Change  S-34  CAT  A/B  VIS 
From  V4  To  %.  Add  Note  "CAT  A/B  VIS 
Increased  V*  Mile  for  Inoperative  MALSR." 
This  Becomes  VOR  RWY  34  AMDT  3A. 

Providence 

Theodore  Francis  Green  State 
Rhode  Island 

VOR/DME  RWY  34  AMDT  3 
Effective:  11/18/91 

FDC  1/5739/PVD/  FI/P  Theodore  Francis 
Green  State,  Providence,  Rl.  VOR/DME  RWY 
34  AMDT  3  .  .  .  Change  S-34  CAT  A/BC 
VIS  From  V4  To  ^4.  Add  Note  "S-34  VIS 
Increased  V4  Mile  All  Cats  for  Inoperative 
MALSR."  This  Becomes  VOR/DME  RWY  34 
AMDT  3A. 

Bolivar 

William  L  Whitehurst  Field 

Tennessee 

NDB  RWY  36,  AMDT  2 

Effective:  11/07/91 

FDC  1/5538/M08/  FI/P  William  L 
Whitehurst  Field,  Bolivar,  TN.  NDB  RWY  36. 
AMDT  2  .  .  .  Change  All 
References  .  .  .  RWY  18-36  to  RWY  01-19. 
This  Becomes  NDB  RWY  1,  AMDT  2A. 

Beaumont 

Beaumont  Muni  " 

Texas 

VOR/DME  RWY  30  AMDT  2 

Effective:  11/08/91 

FDC  l/5520/BMT/  Fl/P  Beaumont  Muni. 
Beaumont.  TX.  VOR/DME  RWY  30  AMDT 
2  .  .  .  MSA  From  BPT  VORTAC  225-315 
3100.  315-225  2300.  Delete  Note  .  .  .  Activate 
MIRL  RWY  12-30—1230.  This  Becomes  VOR/ 
DME  RWY  30  AMDT  2A. 

Beaumont 

Beaumont  Muni 

Texas 

VOR/DME  RWY  12  ORIG 

Effective:  11/08/91 

FDC  1/5521/BMT/  FI/P  Beaumont  Muni. 
Beaumont,  TX.  VOR/DME  RWY  12 
ORIG  .  .  .  MSA  From  BPT  VORTAC  225-315 
3100,  315-225  2300.  Delete  Note  .  .  .  Activate 
MIRL  RWY  12-30— 123.0.  This  Becomes 
VOR/DME  RWY  12  ORIG  A. 

Conroe 

Montgomery  County 

Texas 

NDB  RWY  14  ORIG 

Effective:  11/13/91 

FDC  1/5628/CXO/  R/P  Montgomery 
County.  Conroe,  TX.  NDB  RWY  14 
ORIG  .  .  .  Terminal  Route  .  .  .  DAS 
VORTAC  to  ALIBI  LOM  ALT  2300.  This 
Becomes  NDB  RWY  14  ORIG  A 
[FR  Doc.  91-29233  Filed  12-5-91;  8:45  am] 
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14  CFR  Part  97 

(Docktt  Na  26701;  Amdt.  No.  14M] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP, 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printmg  Office. 
Washington.  DC  20402. 
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FOR  FURTHER  INFORMATION  CONTNCT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  'itandard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  i  97,20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3, 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  pvirchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 


to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act. 

List  of  Subjecto  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  November  22. 
1991. 

Thoma*  C  Accaidi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97-STANDARD  IN8TRUKIENT 
APPROACH  PROCEDURES 

1.  The  authority  dtaticHi  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U5.C.  App.  134&  13S4(a), 
1421  and  1510;  49  U.S.C.  lOe(g)  (Revised  Pub. 
L  97-449.  January  12, 1983):  and  14  CFR 
11.49(b)(2). 

§8  97.23, 97.25, 97,27, 97.29, 97.31, 97  J3, 
97.35    lAmendedl 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending;  S  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  9  97.25  LOG,  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  S  97.29  ILS, 


ILS/DME,  ISMLS,  MLS.  MI^/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs.  identified  as  follows; 

Effective  )anuary  9, 1992 

Chandler.  AZ-Chandler  Muni,  VOR  RWY  4, 

Amdt.  3 
Chandler.  AZ— Stellar  Airpark,  VOR-A 

Amdt.  1,  Cancelled 
Chandler.  AZ— Stellar  Airpark.  VOR-A.  Orig. 
Mesa.  AZ— Falcon  Field.  NDB-C  Amdt.  2 
Phoenix.  AZ— 4'hoemx-Deer  Valley  Muni. 

NDB  RWY  2SL.  Amdt  2 
Phoenix,  AZ— Phoenix  Sky  Harbor  Intl  VOR 

RWY  26L  Amdt.  21,  Cancelled 
Phoenix,  AZ— Phoenix  Sky  Harbor  Intl,  VOR 

RWY  26R.  Amdt.  2,  Cancelled 
Phoenix.  AZ— Phoenix  Sky  Harbor  Intl. 

VOR/DME  RWY  8R,  Amdt  10.  Cancelled 
Phoenix,  AZ— Phoenix  Sky  Harbor  Intl. 

VOR-A  Orig. 
Phoenix.  AZ— Phoenix  Sky  Harbor  Intl. 

VOR/DME  RWY  8R,  Orig. 
Phoenix.  AZ— Phoenix  Sky  Harbor  IntU  LOG 

BC  RWY  28L.  Amdt  6 
Phoenix.  AZ— Phoenix  Sky  Harbor  IntL  ILS 

RWY  8R.  Amdt.  8 
Scoltsdale.  AZ— Scottsdale  Muni.  NDB-B. 

Amdt  2 
Twin  Falls.  ID— Twin  Falls-Sun  Valley 

Regional-Joslin  Fid.  ILS  RWY  25.  Amdt  7 
Lawrenceville,  IL — LawrenceviUe-Vincennes 

IntL  VOR  RWY  la  Amdt  10 
Lawrenceville.  IL— Lawrenceville-VinceBiies 

bitL  VOR  RWY  27.  Amdt  6 
Lawrenceville,  IL— LawrenceviUe-Vincennes 

Intl.  VOR  RWY  36.  Amdt.  10 
Louisville.  KY— Standiford  Field,  RADAR-1. 

Amdt  24 
Prestonbiirg.  KY— Big  Sandy  RegionaU  VOR/ 

DME-A.  Orig. 
Baltimore,  MD— Baltimore-Washington  Intl. 

ILS  RWY  10,  Amdt.  14 
Allegan,  MI— Padgham  Field,  VOR  RWY  28, 

Amdt.  12 
Celina,  OH— Lakefield,  NDB  RWY  &  Amdt  2 
Celina.  OH— Lakefield,  VOR/DME  RNAV 

RWY  26,  Amdt  4 
Albany.  OR— Albany  Muni.  VOR/DME-A. 

Orig. 
Rock  Hill  SC— Rock  Hill  Municipal/Bryant 
Field,  VOR/DME  RNAV  RWY  1.  Amdt  4 
Grundy.  VA— Grundy  Muni.  VOR/DME-A. 

Orig..  Cancelled 
Stevens  Point,  WI— Stevens  Point  Muni, 

VOR/DME  RWY  3.  Amdt.  13 
Stevens  Point  WI— Stevens  Point  Muni.  VOR 

RWY  21.  Amdt  17 
Stevens  Point  WI— Stevens  Point  Muni.  VOR 
RWY  30.  Amdt.  16 

Effective  December  12, 1991 

Duluth.  MN— Sky  Harbor.  NDB-B,  Orig. 
Kirksville.  MO— Kiricsville  Regional.  DF  RWY 

36.  Cancelled 
Toledo.  OH— Toledo  Express,  NDB  RWY  7. 

Amdt  23 
Toledo,  OH— Toledo  Express,  ILS  RWY  7, 

Amdt.  25' 
Toledo.  OH— Toledo  Express.  RADAR-1. 

Amdt  18 
Pittsburgh.  PA— Greater  Rttsburgh  InU. 

Converging  ILS  RWY  28R.  Orig. 
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ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV:  S  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  I  97.35 
COPTER  SIAPs.  identified  as  follows: 

Effectiva  (anuary  9, 1992 

Chandler.  AZ-Chandler  Muni,  VOR  RWY  4. 

Amdt.  3 
Chandler.  AZ— Stellar  Airpark,  VOR-A, 

Amdt.  1.  Cancelled 
Chandler.  AZ— SteUar  Airpark.  VOR-A.  Orig. 
Mesa,  AZ— Falcon  Field,  NDB-C  Aradl.  2 
Phoenix,  AZ— Phoenix-Deer  Valley  Muni. 

NDB  RWY  25U  Amdt  2 
Phoenix.  AZ— Phoenix  Sky  Harbor  hitL  VOR 

RWY  26L  Amdt.  21,  Cancelled 
Phoenix,  AZ— Phoenix  Sky  Harbor  Intl.  VOR 

RWY  28R.  Amdt.  2,  Cancelled 
Phoenix.  AZ— Phoenix  Sky  Harbor  Intl. 

VOR/DME  RWY  8R.  Amdt  10,  Cancelled 
Phoenix.  AZ— Phoenix  Sky  Harbor  IntI, 

VOR-A  Orig. 
Phoenix,  AZ— Phoenix  Sky  Harbor  IntI, 

VOR/DME  RWY  BR.  Orig. 
Phoenix,  AZ— PhoenU  Sky  Harbor  Intl.  LOG 

BC  RWY  28L,  Amdt  6 
Phoenix,  AZ— Phoenix  Sky  Harbor  IntL  ILS 

RWY  8R,  Amdt.  8 
Scottsdale,  AZ— Scottsdale  Muni,  NCS-fi. 

Amdt  2 
Twin  Falls.  ID— Twin  Falls-Sun  Valley 

Regional-Ioslin  Fid,  ILS  RWY  25,  Amdt  7 
Lawrenceville,  IL— LawrenceviUe-Vincennes 

IntL  VOR  RWY  la  Amdt  10 
U*»renceville.  IL— Lawrenceville-Vincennes 

IntL  VOR  RWY  27,  Amdt  6 
Lawrenceville,  IL— LawrenceviUe-Vincennes 

Intl.  VOR  RWY  36,  Amdt.  10 
Louisville.  KY— Standiford  Field,  RADAR-1. 

Amdt  24 
Prestonburg,  KY— Big  Sandy  RegionaU  VOR/ 

DME-A.  Orig. 
Baltimore,  MD— Baltimore-Washington  Intl. 

ILS  RWY  10,  Amdt  14 
Allegan,  MI— Pad^am  Field,  VOR  RWY  28. 

Amdt  12 
Celina,  OH— Lakefield,  NDB  RWY  8  Amdt  2 
Celina.  OH— Ukefield,  VOR/DME  RNAV 

RWY  26.  Amdt  4 
Albany.  OR— Albany  Muni.  VOR/DME-A. 

Orig. 
Rock  HilL  SC— Rock  Hill  Municipal/Bryant 
Field,  VOR/DME  RNAV  RWY  1,  Amdt  4 
Grundy.  VA— Grundy  Muni.  VOR/DME-A. 

Orig..  Cancelled 
Stevens  Point,  WI— Stevens  Point  Muni. 

VOR/DME  RWY  3,  Amdt.  13 
Stevens  Point  WI— Stevens  Point  Muni.  VOR 

RWY  21,  Amdt  17 
Stevens  Point  WI— Stevens  Point  Muni,  VOR 
RWY  30.  Amdt.  16 

Effective  December  12. 1991 

Duluth,  MN— Sky  Harbor,  NDB-R  Orig. 
Kirksville,  MO— Kirksville  Regional.  DF  RWY 

36.  Cancelled 
Toledo,  OH— Toledo  Express.  NDB  RWY  7. 

Amdt  23 
Toledo.  OH— Toledo  Express.  ILS  RWY  7. 

Amdt.  25 
Toledo.  OH— Toledo  Express.  RADAR-1. 

Amdt.  18 
Pittsburgh.  PA— Greater  Pittsburgh  Intl. 

Converging  ILS  RWY  28R,  Orig. 
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Pittsburgh.  PA— Greater  Pittsburgh  IntI, 
Converging  ILS  RWY  32,  Orig. 

Effective  November  19, 1991 

Fayetteville,  TN — Fayetteville  Muni,  NTJB 
RWY  19.  Amdt  3 

Effective  April  10, 1991 

North  Bend.  OR— North  Bend  Muni,  VOR  A, 

Amdt.  3 
North  Bend,  OR— North  Bend  Muni.  VOR/ 

DME  B.  Amdt.  2 
North  Bend.  OR— North  Bend  Muni,  VOR/ 

DME  RWY  4,  Amdt.  8 
North  Bend,  OR— North  Bend  Muni.  NDB 

RWY  4.  Amdt.  3 
North  Bend,  OR— North  Bend  Muni,  ILS  RWY 

4.  Amdt  4 

|FR  Doc.  91-29234  Filed  12-5-91: 8:45  am) 

WLUNQ  COOC  4t1»-1MI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Address 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Anaquest. 
Inc. 

EFFECTIVE  DATES:  December  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8646. 

SUPPLEMENTARY  INFORMATION: 
Anaquest,  Inc.,  has  informed  FDA  of  a 
change  in  the  corporate  address  from 
100  Mountain  Ave..  Murray  Hill,  NJ 
07974.  to  Bemards/78, 110  Allen  Rd.. 
Liberty  Comer,  Bernards  Township.  NJ 
07938.  Accordingly.  FDA  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  new  address. 

List  of  Subjects  in  21  CFR  Part  SIO 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1,  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503,  51Z 
701.706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351, 352,  353, 
360b,  371,  376). 

§510.600   (Amended] 

2.  Section  510,600    Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"AnaquesL  Inc.."  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  "010019"  by 
removing  "100  Mountain  Ave.,  Murray 
Hill,  NJ  07974"  and  inserting  in  its  place 
"Bemards/78. 110  Allen  Rd.,  Liberty 
Comer,  Bemards  Township,  NJ  07938". 

Dated:  November  27, 1991. 
Robert  C.  Livingstoo, 
Director,  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 
(FR  Doc.  91-29252  Filed  12-5-91:  8:45  am) 

BILUNO  CODE  41«»41-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

[FRL-4033^} 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP); 
States  of  Connecticut,  Maine,  New 
Hampshire,  Rhode  Island  and  Vemrtont 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  Authority, 

summary:  Sections  111(c)  and  112(d)  of 
the  Clean  Air  Act  permit  EPA  to 
delegate  to  the  States  the  authority  to 
implement  and  enforce  the  New  Source 
Performance  Standards  (NSPS)  set  out 
in  40  CFR  part  60,  Standards  of 
Performance  for  New  Stationary 
Sources,  and  the  emissions  standards 
for  hazardous  air  pollutants  set  out  in  40 
CFR  part  61,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  The  EPA  hereby  notifies  the 
public  that  it  has  delegated  the  authority 
over  certain  NSPS  and  NESHAP 
Subparts  to  the  States  of  ConnecticuL 
Maine.  New  Hampshire.  Rhode  Island 
and  Vermont 

EFFECnvB  date:  See  SUPPIXMENTARV 
INFORMATION. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority,  and  EPA's 
letters  of  delegation,  are  available  for 
public  inspection  during  normal 


business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  1,  One  Congress  Street, 
10th  floor,  Bi3Ston,  MA.  Applications 
and/or  reports  required  under  all  NSPS 
and  NESHAP  categories  for  which  EPA 
has  delegated  authority  should  be 
addressed  to  the  appropriate  State 
agency: 

State  of  Connecticut 

Bureau  of  Air  Management,  Department 
of  Environmental  Protection,  State 
Office  Building,  165  Capitol  Avenue. 
Hartford.  CT  06106, 

State  of  Maine 

Bureau  of  Air  Quality  Control. 
Department  of  Environmental 
Protection,  State  House,  Station  No, 
17,  Augusta,  ME  04333. 

State  of  New  Hampshire  ' 

Air  Resources  Division.  Department  of 
Environmental  Services.  64  North 
Main  Street  Caller  Box  2033,  Concord. 
NH  03302-2033.  i 

State  of  Rhode  Island  : 

Division  of  Air  and  Hazardous 
Materials,  Department  of 
Environmental  Management,  291 
Promenade  Street,  Providence.  Rl 
02908. 

State  of  Vermont  || 

Air  Pollution  Control  Division.  Agency 
of  Natural  Resources,  Building  3 
South.  103  South  Main  Street 
Waterbury.  VT  05676. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  C.  Kelling  of  the  EPA  Region  Is 
State  Air  Programs  Branch,  JFK  Federal 
Building,  Boston,  MA,  (617)  565-3249; 
FTS  835-3249, 
SUPPLEMENTARY  INFORMATION:  The 

States  of  ConnecticuL  Maine.  New 
Hampshire,  Rhode  Island  and  Vermont 
were  delegated  authority  for  the  General 
Provisions  of  NSPS  and  NESHAP 
standards  and  various  subparts  of  40 
CFR  parts  60  and  61  in  letters  for  EPA 
dated  September  30, 1982  (48  FR  36579). 
These  letters  detailed  the  conditions  of 
each  delegation  and  provided  that  the 
authority  over  future  revisions  to 
previously  delegated,  and  newly 
promulgated,  standards  will 
automatically  be  delegated  to  the  States 
of  Connecticut,  Maine,  New  Hampshire 
and  Rhode  Island.  Pursuant  to  this 
mechanism  of  automatic  delegation. 
EPA  is  to  provide  notice  to  the  state  of  a 
newly  promulgated  or  revised  standard; 
unless  the  state  objects  within  thirty 
days  following  such  notice,  the 
delegation  has  been  completed.  EPA  did 
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not  utilize  this  automatic  delegation 
mechanism  for  the  delegations 
referenced  in  this  notice;  rather.  EPA 
delegated  the  standards  only  after  the 
states  submitted  requests.  Vermont's 
letter  did  not  establish  a  mechanism  of 
automatic  delegation;  Vermont  must 
specifically  request  any  delegation  of 
authority  it  desires  with  respect  to  any 
new  or  amended  regulations  under  40 
CFR  parts  60  and  61. 

Requests  for  delegation  were 
submitted  to  EPA  for  newly  promulgated 
NSPS  and  NESHAP  subparts  and  were 
subsequently  granted  by  EPA  to  the 
States  of  Connecticut  Maine,  New 
Hampshire,  Rhode  Island  and  Vermont 

The  purpose  of  these  delegations  is  to 
shift  primary  program  responsibility  for 
the  newly  promulgated  subparts  of  40 
CFR  parts  80  and  61  from  EPA  to  Stote 
governments.  Some  States  do  not  have 
full  authority  over  the  programs; 
Hmitations  are  noted  where  appropriate. 

This  notice  pertains  to  the  delegation 
of  the  following  NSPS  and  NESHAP 
subparts: 

State  of  Connecticut 

Limitations:  None,  full  authority 

delegated. 
Requested:  February  15, 1989. 
Effective:  March  1, 1989. 
NSPS 
SSS— Magnetic  Tape  Coating  Facilities. 

Limitations:  None,  full  authority 
delegated. 

Requested:  February  15. 1990. 

Effecthre:MBy  23, 1990. 

NSPS 

VVV— Polymeric  Coating  of  Supporting 
Substrates. 

NESH.\P 

Y — Benzene  Emissions  from  Benzene 
Storage  Vessels. 

Limitations:  None,  full  authority 
delegated. 

Requested:  May  11. 1968. 

Effective:  February  27, 1990. 

NESHAP 

M — Asbestos. 

Limitations:  None,  full  authority 
delegated. 

Requested.  July  2. 1991. 

Effective-.  July  31. 1991. 

NSPS 

Dc — Small  Industrial-Commercial- 
Institutional  Steam  Generating  Units. 

Ea— Municipal  Waste  Combustors. 

DDD — Volatile  Organic  Compound 
(VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

Ill— VOC  Emissions  from  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Air  Oxidation  Unit 
Processea. 
NNN— VOC  Emissions  from  SOCMI 
Distillation  Operations. 


NESHAP 

Q — Radon  Emissions  from  Department 
of  Energy  Facilities. 

State  of  Maine 

Limitations-.  None,  full  authority 

delegated. 
Requested-.  April  24. 1987. 
Effective:  May  12, 1987. 

NSPS 

Db— Industrial-Commercial-Institutional 

Steam  Generating  Units. 
Limitations:  None,  full  authority 

delegated. 
Requested:  May  29. 1987. 
Effective:  June  10. 1987. 
NSPS 
Kb— VOC  Liquid  Storage  Vessels. 

Limitations:  None,  full  authority 

delegated. 
Requested:  May  1. 1989. 
Effective:  June  5. 1989. 
NSPS 
BBB— Rubber  Tire  Manufacturing 

Industry. 
QQQ — VOC  Emissions  from  Petroleum 

Refinery  Wastewater  Systems. 
SSS— Magnetic  Tape  Coating  Facilities. 
Limitations:  None,  full  authority 

delegated. 
Requested.  August  29, 1990. 
Effective:  February  1«.  1991. 
NSPS 
VW— Polymeric  Coating  of  Supporting 

Substrates. 
NESHAP 

L— Benzene  Emissions  from  Coke  By- 
product Recovery  Plants. 
Y — ^Benzene  Emissions  from  Benzene 

Storage  Vessels. 
Limitations:  None,  full  authority 

delegated. 
Requested:  August  6, 1991. 
Effective:  August  19, 1991. 
NSPS 
Do — Small  Industrial-Commercial- 

Institutional  Steam  Generating  Units. 
Ea — ^Municipal  Waste  Combustors. 
DDD — Volatile  Organic  Compound 
(VOC)  Emissions  from  die  Polymer 
Manufacturing  Industry. 
Ill— VOC  Emissions  from  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Air  OxidaUon  Unit 
Processes. 
NNN_VOC  Emissions  from  SOCMI 

Distillation  Operations. 
NESHAP 
Q— Radon  Emissions  from  Department 

of  Energy  Facilities. 
T — ^Radon  Emissions  from  the  Disposal 

of  Uranium  Mill  Tailings. 
BB — Benzene  Emissions  from  Benzene 

Transfer  Operations. 
FF — Benzene  Waste  Operations. 

State  of  New  Hampshire 

Limitations:  None,  full  authority 
delegated. 


Requested.  February  14. 1989. 

Effective:  March  1. 1989. 

NSPS 

QQQ — ^VOC  Emissions  from  Petroleum 

Refinery  Wastewater  Systems. 
SSS— Magnetic  Tape  CoaUng  Facilities. 
Limitations:  None,  full  authority 

delegated. 
Requested.  January  23, 1990. 
Effective:  May  23. 1990. 
NSPS 
VVV — Polymeric  Coating  of  Supporting 

Substrates. 
Limitations:  None,  full  authority 

delegated. 
Requested.  April  1, 1991. 
Effective:  April  10. 1991. 
NSPS 
Dc— Small  Industrial-Commercial- 

Institutional  Steam  Generating  Units. 
Ea— Municipal  Waste  Combustors. 

State  of  Rhode  Island 

Limitations:  Administrative  authority 

delegated  only. 
Requested-  April  4, 1989. 
Effective:  April  2a  1989. 
NSPS 
QQQ— VOC  Emissions  from  I^troleum 

Refinery  Wastewater  Systems. 
SSS— Magnetic  Tape  Coating  Facilities. 
Limitations:  Administrative  authority 

delegated  only. 
Requested:  February  8. 1990. 
Effective:  February  16. 1990. 
NSPS 
WV— Polymeric  Coating  of  Supporting 

Substrates. 
NESHAP 

L — Benzene  Emissions  from  Coke  By- 
product Recovery  Plants. 
Y — Benzene  Emissions  from  Benzene 

Storage  Vessels. 
Limitations:  Administrative  authority 

delegated  only. 
Requested:  July  23. 1991. 
Effective:  August  28, 1991. 
NSPS 
Do— Small  Industrial-Commercial- 

Institutional  Steam  Generating  Units. 
Ea— Municipal  Waste  Corabustors. 
DDD — Volatile  Organic  Compound 
(VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 
Ill— VOC  Emissions  from  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Air  Oxidation  Unit 
Processes. 
NNN_VOC  Emissions  from  SOCMI 

Distillation  Operations. 
NESHAP 
BB — Benzene  Emissions  from  Benzene 

Transfer  Operations. 
FF—  Benzene  Waste  Operations. 
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Requested:  February  14. 1989. 

Effective:  March  1. 1989. 

NSPS 

QQQ — ^VOC  Emissions  from  Petroleum 
Refinery  Wastewater  Systems. 

SSS— Magnetic  Tape  Coating  Facilities. 

Limitations:  None,  full  authority 
delegated. 

Requested.  January  23, 1990. 

Effective:  May  23, 1990. 

NSPS 

VVV — Polymeric  Coating  of  Supporting 
Substrates. 

Limitations:  None,  full  authority 
delegated. 

Requested.  April  1. 1991. 

Effective:  April  10, 1991. 

NSPS 

Dc— Small  Industrial-Commercial- 
Institutional  Steam  Generating  Units. 

Ea— Municipal  Waste  Combustors. 

State  of  Rhode  kland 

Limitations:  Administrative  authority 

delegated  only. 
Requested  April  4. 1989. 
Effective:  April  20, 1989. 
NSPS 
QQQ— VOC  Emissions  from  Petroleum 

Refinery  Wastewater  Systems. 
SSS— Magnetic  Tape  Coating  Facilities. 
Limitations:  Administrative  authority 

delegated  only. 
Requested:  February  8, 1990. 
Effective:  February  16. 1990. 
NSPS 
VVV— Polymeric  Coating  of  Supporting 

Substrates. 
NESHAP 

L — Benzene  Emissions  from  Coke  By- 
product Recovery  Plants. 
Y — Benzene  Emissions  from  Benzene 

Storage  Vessels. 
Limitations:  Administrative  authority 

delegated  only. 
Requested:  July  23, 1991. 
Effective:  August  28. 1991. 
NSPS 
Do— Small  Industrial-Commercial- 

Institutional  Steam  Generating  Units. 
Ea— Municipal  Waste  Combustors. 
DDI>— Volatile  Organic  Compound 

(VOC)  Emissions  from  the  Polymer 

Manufacturing  Industry. 
Ill— VOC  Emissions  from  the  Synthetic 

Organic  Chemical  Manufacturing 

Industry  (SOCMI)  Air  Oxidation  Unit 

Processes. 
NNl^_VOC  Emissions  from  SOCMI 

Distillation  Operations, 
NESHAP 
BB — Benzene  Emissions  from  Benzene 

Transfer  Operations. 
FF—  Bnnzene  Waste  Operations. 


State  of  Vermont 

Limitations:  None,  full  authority 

delegated. 
Requested:  May  24, 1991. 
Effective  Date:  June  27. 1991. 
NSPS 
Dc — Small  Industrial-Commercial- 

Institutional  Steam  Generating  Units. 
OOO — Nonmetallic  Mineral  Processing 

Plants. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  Sections  111(c)  and  112(d)  of  the 
Clean  Air  Act  42  U.S.C.  7411(c). 

List  of  Subjects  in  40  CFR  Parts  60  and 
61 

Air  pollution  control,  Benzene  storage 
vessels,  Benzene  transfer  operations. 
Benzene  waste  operations.  Coke  by- 
product recovery  plants.  DOE  facilities. 
Magnetic  tape  coating  facilities. 
Municipal  waste  combustors, 
Nonmetallic  mineral  processes. 
Petroleum  refineries.  Polymer 
manufacturing  industry.  Polymeric 
coating  processes.  Rubber  tire 
manufacturing,  SOCMI  air  oxidation 
units.  SOCMI  distillation  operations. 
Uranium  mill  tailing.s,  Utility  steam 
generators.  VOC  liquid  storage  vessels. 

Dated:  November  13. 1991. 
)ulie  Belaga, 

Regional  Administrator.  Region  I. 
(FR  Doc.  91-28251  Filed  12-5-^:  8:45  am] 

BILUNGCODE  SSeO-SO-H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1832  and  1852 

Interim  Changes  to  NASA  FAR 
Supplement  Increasing  Customary 
Uniform  Progress  Payment  Rates 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTIOH:  Interim  rule  with  request  for 
comments. 

summary:  NASA  has  revised  the  NASA 
FAR  Supplement,  subpart  1832.5  to 
increase  the  customary  uniform  progress 
payment  rates  for  NASA  contracts  by  5 
percent  and  to  make  other  related 
changes.  This  rule  establishes  NASA 
customary  uniform  progress  payment 
rates  of  85%  for  large  business.  90%  for 
small  business,  and  95%  for  small 
disadvantaged  business  contracts 
awarded  on  or  after  December  6, 1991 
through  March  31, 1992. 


DATES:  This  interim  rule  is  effective 
December  6. 1991;  comments  must  be 
received  by  January  6, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Bruce  C.  King. 
Procurement  Analyst.  Procurement 
Policy  Division  (Code  HP).  NASA 
Headquarters.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Bruce  C.  King.  Telephone:  (202)  453- 
8252. 
SUPPLEMENTARY  INFORMATION: 

Background 

NASA  has  committed  to  maintain 
progress  payment  rates  at  levels 
appropriate  in  light  of  prevailing  interest 
rates  and  restraints  on  current  outlays. 
Using  the  DoD  progress  payment 
analysis  methodology  developed  during 
the  Defense  Financial  and  Investment 
Review,  NASA  will  establish  customary 
uniform  progress  pajTnent  rates  each 
February  for  contracts  awarded 
between  April  1  and  March  31  of  each 
year.  NASA  will  review  the  DoD 
analysis  of  short  term  commercial 
borrowing  rates  for  the  previous  year  as 
recorded  in  Table  4.23.  Terms  of  Lending 
at  Commercial  Banks;  Commercial  and 
Industrial  Loans;  All  Banks,  published  in 
the  Federal  Register  Bulletin.  Based  on 
that  analysis  NASA  will  publish 
progress  payment  rates  in  the  Federal 
Register  and  the  NASA  FAR 
Supplement. 

Regulatory  Flexibility  Act 

This  interim  rule  will  have  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  because  it  ensures  that  the 
general  effect  of  changes  in  prevailing 
market  interest  rates  is  reflected  in  the 
customary  progress  payment  rates  used 
in  defense  contracts  with  small  and 
small  disadvantaged  business.  It  is 
impossible  to  accurately  estimate  the 
number  of  small  business  entities  that 
will  be  impacted.  As  a  result  of  the  first 
year's  rate  analysis,  the  current 
customary  progress  payment  rates  for 
both  small  and  small  disadvantaged 
business  concerns  are  raised  by  5 
percent,  to  90  and  95  percent, 
respectively,  thereby  reducing  the 
financing  burden  placed  on  these 
entities. 

Papenvork  Reduction  Act 

This  interim  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1832  and 
1852 

Government  procurement. 


Dated;  December  Z  TWT. 
Darleen  A.  Druyun.  ' 

Assiatcmt  .^dminiBlrotorfor  ProcimmenL 

1.  The  authority  citation  for  48  CFR 
part  1832  and  1852  continues  to  read  as 
follows:  ( I 

Authority:  42  U.S.C.  2473(c)(t).        \ 
PART  1832--CONTRACT  FINANCING 

2.  Subpart  1832.5  is  amended  as  set 
forth  below: 

a.  Section  1832.501-1  is  added  to  read 
as  follows: 

1832.501-1    Customary  progress  payment 


The  customary  progress  payment  rate 
for  all  NASA  contracts  is  85  percent  for 
large  business,  90  percent  for  small 
business,  and  95  percent  for  small 
disadvantaged  business. 

b.  Section  1832.503-4  is  added  to  read 
as  follows: 

1832.503-4    Contract  dause*. 

The  contracting  officer  shall  insert  the 
clause  at  1852.232-70,  Progress 
Payments,  in  all  solicitations  and  fixed- 
price  contracts  under  which  the 
Government  will  provide  progress 
payments  based  on  costs. 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.232-70  is  added  to  read 
as  follows:  i 

1852.232-70    NASA  Progress  Payment 
Rates. 

As  prescribed  in  1832.503-4  insert  the 
following  clause: 

NASA  Progress  Payment  Rates 

(NOV  1991) 

(a)  If  the  contractor  is  a  large 
business,  the  Progress  Payments  clause 
of  this  contract  is  modified  to  change 
each  mention  of  the  progress  payment 
rate  and  the  ordinary  liquidation  rate 
(excepting  paragraph  (k).  Limitation  on 
Undefinitized  Contract  Actions)  to  85 
percent. 

(b)  If  the  contractor  is  a  small 
business,  the  Progress  Pa>'ments  clause 
of  this  contract  is  modified  to  change 
each  mention  of  the  progress  payment 
rate  and  the  ordinary  liquidation  rate 
(excepting  paragraph  (k).  Limitation  on 
Undefinitized  Contract  Actions)  to  90 
percent. 

(c)  If  the  contractor  is  a  small 
disadvantaged  business,  the  Progress 
PajTnents  clause  of  this  contract  is 
modified  to  change  each  mention  of  the 
progress  payment  rate  and  the  ordinary 
liquidation  rate  (excepting  paragraph 
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(k),  Limitation  on  Undefinitized  Contract 
Actions]  to  95  percent. 

(d)  The  above  rates  are  customary 
uniform  progress  payment  rates  for 
NASA  contracts. 

(End  of  clause) 
[FR  Doc.  91-29243  Filed  12-5-91;  8:45  am) 
•NJJNQ  COOC  7S10-01-M 
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Proposed  Rules 


Th«  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  no6ces 
is  to  give  interested  persorts  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFrCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  831 


RIN  3206-AD5S 


Civil  Servk*  Retirement  System; 
Employees  Covered  by  Both  Civil 
Service  Retiremer\t  System  and  Social 
Security 

agency:  Office  of  Personnel 
Management. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  proposed 
rules  required  to  implement  certain 
provisions  (5  U.S.C.  8334{k)  and  8349) 
added  by  section  201  of  the  Federal 
Employees'  Retirement  System  (FERS) 
Act  of  1986,  Public  Law  99-335,  effective 
January  1. 1967.  The  proposed 
regulations  would  add  a  subpart }  to  5 
CFR  part  831,  implementing  these 
provisions.  They  provide  the  rules 
applicable  to  employees  covered  by  the 
Civil  Service  Retirement  System  (CSRS) 
who  are  also  subject  to  full  social 
security  taxes  on  their  wages  deriving 
from  that  Federal  employment. 

DATES:  Comments  must  be  received  on 
or  before  February  4, 1992. 

ADDRESSES:  Send  comments  to  Andrea 
Minniear  Farran,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management  P.O.  Box  16; 
Washington.  DC  20044;  or  deliver  to 
OPM.  room  43.51, 1900  E  Street  NW., 
Washington,  DC 

FOR  FURTHER  INFORMATtON  CONTACT 

H.T.  Newland,  (202]  606-0299. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  implement  the 
provisions  of  the  Federal  Employees' 
Retirement  System  (FERS)  Act  of  1986, 
Public  Law  9^335,  effective  January  1. 
1987,  applicable  to  employees  covered 
by  CSRS  who  are  also  subject  to  full 
social  security  taxes  on  their  wages 
deriving  from  Federal  empfoyroent. 


CSRS-OFFSET 

The  proposed  regulations  would  add  a 
subpart  ]  to  part  831,  implementing 
provisions  of  the  Civil  Service 
Retirement  law  enacted  by  section  201 
of  Public  Law  99-335.  These  provisions 
apply  to  employees  covered  by  CSRS 
who  are  also  subject  to  full  social 
security  taxes  on  their  wages  deriving 
from  Federal  employment.  Most  Federal 
employees  who  are  subject  to  full  social 
security  taxes  are  covered  by  FERS.  but 
the  employees  we  are  concerned  with  in 
these  proposed  regulations  are  those  not 
covered  by  FERS.  The  majority  were  re- 
hired in  Federal  service  after  1983 
following  a  more-lhan-one-year  break  in 
service  (and  therefore  covered  by  full 
social  security)  and  had  more  than  five 
years  of  service  on  December  31, 1986, 
or  when  re-hired,  if  later. 

These  employees  are  subject  to  an 
offset  from  their  eventual  CSRS  benefit 
if  they  become  eligible  for  social 
security  benefits,  generally  at  age  62. 
The  offset  in  benefits  is  the  amount  of 
the  social  security  entitlement  (even  if 
the  annuitant  does  not  apply  for  it) 
attributable  to  the  service  concurrently 
subject  to  both  CSRS  deductions  and  the 
OASOI  tax.  However,  the  offset  cannot 
be  more  than  one  fortieth  of  the  social 
security  entitlement  (regardless  of 
certain  reductions  in  social  security 
benefits)  for  each  year  of  Federal 
service  covered  by  the  CWS  and  social 
security  after  1963. 

Disability  annuitants  and  survivor 
annuitants  are  also  subject  to  the  offset 
from  CSRS  benefits  if  entitled  to  social 
security  disability  or  survivor  benefits, 
respectively.  Disability  annuitants  not 
entitled  to  similar  benefits  from  the 
Social  Security  Administration  who 
later  become  entitled  to  social  security 
old-age  benefits  will  become  subject  to 
the  offset  at  that  point. 

A.  Definitions 

Section  831.1002  of  the  proposed 
regulations  sets  out  the  definitions 
applicable  to  this  new  subpart. 

B.  Deductions  From  Pay 

Under  S  831.1003  of  the  proposed 
regulations,  CSRS-covered  employees 
who  are  also  subject  to  full  social 
sectirity  taxes  pay  both  the  OASDl  tax 
and  a  reduced  CSRS  deduction.  The 
deduction  rate  for  a  CSRS  Offset 
employee  is  determined  by  subtracting 
the  rate  of  OASDl  deductions  (&2%  in 
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1991)  from  the  rate  of  CSRS  deductions 
that  would  otherwise  be  applicable  to 
the  employee.  Except  as  explained 
below,  the  sum  of  the  tax  and  the  CSRS 
deduction  is  the  same  as  the  rate  of 
withholdings  for  CSRS-covered 
employees  who  are  not  subject  to 
OASDl  tax.  For  employees  covered  only 
by  CSRS,  the  rate  is  generally  7  percent. 
It  is  7Vs  percent  for  law  enforcement 
officers,  firefighters,  and  Congressional 
employees;  and  it  is  8  percent  for 
Members  of  Congress,  bankruptcy 
judges.  United  States  magistrates,  and 
judges  of  the  Claims  Court  and  United 
States  Court  of  Military  Appeals. 

The  OASDl  tax  rate  for  1991—6.2 
percent — is  applicable  only  up  to  the 
social  security  contribution  and  benefit 
base,  which  is  adjusted  annually.  For 
1991,  it  is  $53.40a  Therefore,  for  the  fu-st 
$53,400  of  an  employee's  basic  pay  in 
1991,  the  CSRS  deduction  in  most  cases 
is  0.8  percent  of  basic  pay.  Section 
831.1003(e)  states  that  if  an  employee  is 
paid  more  than  this  amount  of  basic  pay 
in  a  calendar  year,  the  CSRS  deduction 
increases  to  the  full  percentage  rate.  At 
the  beginning  of  the  next  calendar  year 
(when  the  OASDl  tax  is  again  withheld 
from  pay),  the  CSRS  deduction  is  once 
again  the  difference  between  the  full 
percentage  deduction  and  the  OASDl 
tax  rate.  Accordingly,  the  combined 
OASDI-CSRS  withholding  rate  remains 
the  same  year-round. 

However,  there  is  an  exception  to  this 
rule,  which  relates  to  the  fact  that  the 
OASDl  tax  is  levied  on  overtime, 
bonuses,  and  other  types  of  "wages"  as 
defined  in  the  Internal  Revenue  Code  for 
this  purpose,  whereas  basic  pay  for 
CSRS  purposes  generally  excludes  these 
amounts  (5  U.S.C.  8331(3)).  In  other 
words,  if  an  employee  receives  pay  that 
is  not  CSRS  basic  pay  but  is  taxable 
(such  as  overtime  pay)  before  the 
employee  has  reached  the  contribution 
and  benefit  base,  these  wages  would  be 
subject  to  the  OASDl  tax  but  not  the 
CSRS  deduction.  On  the  other  hand  if 
the  contribution  and  benefit  base  has 
been  reached,  wages  that  cannot  be 
counted  as  CSRS  basic  pay  would  be 
subject  to  neither  the  OASDl  tax  nor  a 
CSRS  deduction. 

Consequently,  one  would  expect  basic 
pay  received  after  the  $53,400 
contribution  and  benefit  base  has  been 
reached  counting  all  wages  subject  to 
the  OASDl  tax,  but  before  that  base  has 
been  reached  counting  CSRS  basic  pay 
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only,  to  be  subject  to  the  full  CSRS 
contribution  rate  (7%.  7V2%.  or  8%). 
However,  section  8334(kK2)(B)  of  title  5. 
U.S.  Code,  stipulates  that  the  CSRS 
contribution  rate  equals  the  difference 
between  the  full  CSRS  percentage  rate 
(7%.  7Vi%.  or  8%)  and  the  OASDI  tax 
rate  until  the  contribution  and  benefit 
base  ($53,400)  has  been  reached 
counting  CSRS  basic  pay  only.  (This 
requirement  is  reflected  in  §  831.1003(d) 
of  the  proposed  regulations.)  Thus,  the 
pay  of  an  employee  who  for  the 
remainder  of  a  calendar  year  is  not 
subject  to  the  OASDI  tax.  but  whose 
total  CSRS  basic  pay  for  the  calendar 
year  has  not  yet  reached  the  dollar 
figure  of  the  contribution  and  benefit 
base  ($53,400  for  1991).  is  subject  to  a 
CSRS  deduction  rate  computed  as  if  the 
OASDI  tax  were  still  being  applied  (0.8% 
for  1990).  When  the  contribution  and 
benefit  base  figure  is  reached  counting 
all  CSRS  basic  pay  only,  the  CSRS 
employee  deduction  is  increased  to  the 
full  percentage  rate.  Accordingly, 
employing  agency  records  must  show, 
for  OASDI  tax  purposes,  when  an 
individual  has  reached  this  amount 
counting  all  taxable  wages,  and  must 
also  show  when  this  amount  has  been 
reached  counting  only  CSRS  basic  pay. 
(0PM  issues  payroll  office  instructions 
for  this  purpose.) 

To  illustrate  this  complicated  concept, 
take  the  case  of  an  individual  who 
during  1991  has  received  $47,400  in  basic 
pay  (with  no  additional  "wages")  at 
which  time  he  receives  a  $10,000  award. 
There  will  be  the  OASDI  tax  of  6.2%  on 
$6,000  of  the  award,  but  no  CSRS 
deductions  on  any  of  it.  There  will  be  no 
further  OASDI  tax  on  any  earnings  of 
the  employee  during  1991.  The  next 
$6,000  of  basic  pay  received  by  the 
employee  in  1991  will  be  subject  only  to 
CSRS  deductions  at  the  rate  of  0.8%.  and 
any  basic  pay  in  excess  of  that  amount 
will  be  subject  to  CSRS  deductions  at 
the  rate  of  7%. 

C.  Agency  Contribution 

Under  §  831.1004  of  the  proposed 
regulations,  the  employing  agency 
contribution  to  CSRS  for  employees 
subject  to  the  OASDI  tax  is  the  same  full 
percentage  rate  as  required  for  CSRS- 
covcred  employees  not  subject  to  the 
OASDI  tax.  Employing  agencies  must 
refer  to  Treasury  Department 
instructions  concerning  tax 
requirements. 

D.  Offset  from  Nondisability  Annuity 

Section  831.1005  of  the  proposed  rules 
restates  the  pertinent  provisions  of  5 
U.S.C.  8349(a),  which  requires  an  offset 
from  a  nondisability  CSRS  annuity 
payable  to  a  former  employee  based  on 


post-1983  service  subject  to  both  CSRS 
and  social  security.  (See  the  definition 
of  "Federal  Service"  under  §  831.1002  of 
the  proposed  regulations  for  exceptions 
applicable  to  certain  senior  officials.) 
This  offset  is  made  only  if  an  employee 
is.  or  on  proper  application  would  be. 
entitled  to  social  security  old-age 
benefits,  usually  at  age  62. 

The  amount  of  the  offset  is  computed 
in  two  ways,  and  the  method  providing 
the  smallest  reduction  (highest  annuity) 
is  used.  The  first  method  compares  the 
amount  of  the  retiree's  actual  social 
security  old-age  benefit  entitlement 
(even  if  the  employee  did  not  apply  for 
it)  and  the  amount  of  a  fictitious  social 
security  old-age  benefit  entitlement  that 
would  not  include  credit  for  the  wages 
from  Federal  employment  after  1983 
simultaneously  covered  by  CSRS  and 
social  security.  The  difference  between 
these  two  amounts  is  the  amount  of  the 
reduction  under  the  first  method.  The 
second  method  is  a  fraction  of  the  actual 
social  security  old-age  benefit 
entitlement  (even  if  the  retiree  does  not 
apply  for  it).  The  fraction  is  1/40  for 
each  year  of  the  post-1983  service 
covered  by  both  CSRS  and  social 
security.  The  annuity  cannot  be  reduced 
below  zero. 

Section  831.1005(e)  states  that,  in 
determining  the  amount  of  the  CSRS 
offset  by  either  method,  the  second 
sentence  of  section  215(a)(7)(B)(i)  and 
section  215(d)(5)(ii)  of  the  Social 
Security  Act  are  not  applicable.  These 
provisions  relate  to  the  so-called 
Windfall  Elimination  Provision  (WEP). 
Under  the  WEP,  the  social  security 
benefit  formula  is  modified  (so  as  to 
reduce  the  benefit)  if  an  individual  is 
eligible  for  a  benefit  based  on  service 
not  also  subject  to  social  security. 
However,  in  most  cases,  the  benefit 
reduction  under  the  WEP  is  guaranteed 
not  to  exceed  one-half  of  the  benefit 
attributable  to  the  service  not  subject  to 
social  security.  Under  the  proposed 
regulation,  as  required  by  5  U.S.C. 
8349(a)(5),  this  guarantee  will  not  be 
applicable  when  computing  the  amount 
of  the  CSRS  offset. 

E.  Offset  from  Disability  or  Survivor 
Annuity 

Section  831.1006  of  the  proposed 
regulations  implements  5  U.S.C.  8349(b), 
which  provides  for  offset  from  a  CSRS 
disability  or  survivor  annuity  based  on 
post-1983  service  subject  to  both  CSRS 
and  social  security.  (See  the  definition 
of  "Federal  service"  under  S  831.1002  of 
the  proposed  regulations  for  exceptions 
applicable  to  certain  senior  officials.) 
This  offset  is  made  only  if  the  disability 
or  survivor  annuitant  is,  or  on  proper 
application  would  be,  entitled  to 


disability  or  survivor  benefits  based  in 
whole  or  in  part  on  the  same  Federal 
service.  However,  unlike  old-age 
benefits,  the  eligibility  for  and  amount  of 
disability  benefits  cannot  be  cleariy 
ascertained  by  the  Social  Security 
Administration  based  upon  objective 
criteria  solely  using  information  of 
record. 

Since  disability  eligibility  is  largely 
based  upon  an  evaluation  of  the 
individual's  medical  condition,  there  is 
no  practical  manner  to  determine 
whether  eligibility  for  benefits  exists 
other  than  by  filing  an  application 
therefor  in  the  case  of  an  individual  who 
is  insured  for  disability  insurance 
benefits.  Accordingly,  the  proposed 
regulations  require  either  the  filing  of  an 
application  or  certification  that  the 
individual  is  not  insured. 

E.0. 12991.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that,  within  the  scope  of  the 
Regulatory  Flexibility  Act.  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  Federal  employees  and 
retirees. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Claims.  Firefighters.  Goverrmient 
employees.  Law  enforcement  officers. 
Pensions.  Retirement. 
Constance  Berry  Newman, 
Director,  U.S.  Office  of  Personnel 
Management. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  part  831  as  follows: 

PART  831-RETIREMENT 

The  authority  for  part  831  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  8347:  $  831.102  also 
issued  under  5  U.S.C.  8334:  §  831.106  also 
issued  under  5  U.S.C.  552a:  S  831.108  also 
issued  under  5  U.S.C.  8336(d)(2);  §  831.204 
also  issued  under  sec.  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 
Public  Uw  101-508, 104  Slat.  1388-339: 
i  831.303  also  issued  under  5  U.S.C. 
8334(d)(2);  §  831.502  also  issued  under  5 
U.S.C.  8337;  $  831.502  also  issued  under  sec. 
1(3),  E.0. 11228.  3  CFR  1964-1965  Comp.: 
S  831.621  also  issued  under  sec.  201(d)  of  the 
Federal  Employees  Benefits  Improvement  Act 
of  1986.  Public  Law  99-251. 100  Stat.  23: 
subpart  j  also  issued  under  5  U.S.C.  8349: 
subpart  S  also  issued  under  5  U.S.C.  8345(k); 
subpart  V  also  issued  under  5  U.S.C.  8343a 
•md  sec  6001  of  the  Omnibus  Budget 
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Reconciliation  Act  of  1987.  Public  Law  100- 
203. 101  Stat.  1330-275:  |  831.2203  also  issued 
under  sec.  7001(b)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law  101- 
508. 104  Stat.  1388-328. 

2.  Subpart  i.  consisting  SS  831.1001 
through  831.1006.  is  added  to  read  as 
follows: 

Subpart  J— CSRS  Offset 

Sec 

831.1001  Purpose. 

831.1002  DePinitions. 

831.1003  Deductions  from  pay. 

831.1004  Agency  contributions. 

831.1005  Offset  from  nondisability  annuity. 

831 .1006  Offset  from  disability  or  survivor 
annuity. 

Subpart  J— CSRS  Offset 

§831.1001    Purpose. 

This  subpaii  sets  forth  the  provisions 
concerning  employees  and  Members 
who  are  simultaneously  covered  by  the 
Old  Age.  Survivors,  and  Disability 
Insurance  (OASDI)  tax  and  the  Civil 
Service  Retirement  System  (CSRS). 
Except  as  provided  under  this  subpart, 
these  employees  and  Members  are 
treated  die  same  as  other  covered 
employees  and  Members  under  the 
CSRS. 

§831.1002    Definitions. 

Contribution  and  benefit  base  means 
the  contribution  and  benefit  base  in 
effect  with  respect  to  the  tax  year 
involved,  as  determined  under  section 
230  of  the  Social  Security  Act  (42  U.S.C. 
430). 

CSRS  means  the  Civil  Service 
Retirement  System  established  under 
subchapter  III  of  chapter  83  of  title  5. 
United  States  Code. 

Employee  means  an  employee  subject 
to  CSRS. 

Federal  service  means  service 
covered  under  CSRS  and  subject  to  the 
OASDI  tax  by  operation  of  section  101 
of  Public  Law  98-21  (42  U.S.C.  410(a)). 
"Federal  service"  does  not  include — 

(1)  Service  performed  before  January 
1. 1984; 

(2)  Service  subject  to  the  OASDI  tax 
only  (that  is,  no  simultaneous  CSRS 
deductions),  except  in  the  case  of  an 
employee  or  Member  who  elected  not  to 
have  any  CSRS  deductions  withheld 
from  salary  pursuant  to  section 
208(a)(1)(A)  of  Public  Law  98-168,  97 
Stat.  1111  (relating  to  certain  senior 
officials):  and 

(3)  Service  subject  to  the  full  rate  of 
CSRS  deductions  (7%.  7V^%.  or  8%)  and 
the  OASDI  tax.  pursuant  to  an  election 
under  section  208(a)(1)(B)  of  Public  Law 
98-168.  97  Stat.  1111.  except  in  the  case 
of  an  employee  or  Member  who  elects  to 
become  subject  to  this  subpart  under 


section  301(b)  of  Public  Law  99-335. 100 
Stat.  599. 

Federal  wages  means  basic  pay,  as 
defined  under  5  U.S.C.  8331(4).  of  an 
employee  or  Member  performing 
Federal  service. 

Member  means  a  Member  of  Congress 
as  defined  by  5  U.S.C.  8331(2). 

OASDI  tax  means,  with  respect  to 
Federal  wages,  the  Old  Age.  Sur\'ivors. 
and  Disability  Insurance  tax  imposed 
under  section  3101(a)  of  the  Internal 
Revenue  Code  of  1986  (31  U.S.C. 
3101(a)). 

§831.1003    Deductions  from  pay. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  employing  agency,  the 
Secretary  of  the  Senate,  or  the  Clerk  of 
the  House  of  Representatives  must 
withhold  7  percent  of  an  employee's 
Federal  wages  to  cover  both  the  OASDI 
tax  and  the  CSRS  deduction.  The 
difference  between  the  OASDI  tax  and 
the  full  amount  withheld  under  this 
paragraph  is  the  CSRS  deduction. 

(b)  For  a  Congressional  employee  as 
defined  by  5  U.S.C.  2107  and  a  law 
enforcement  officer  or  firefighter  as 
defined  by  5  U.S.C.  8331,  the  appropriate 
percentage  under  paragraph  (a)  of  this 
section  is  7y2  percent. 

(c)  For  a  Member,  a  judge  of  the 
United  States  Court  of  Military  Appeals, 
a  United  States  magistrate,  and  a 
bankruptcy  judge  as  defined  by  5  U.S.C. 
8331(22),  the  appropriate  percentage 
under  paragraph  (a)  of  this  section  is  8 
percent. 

(d)  For  any  amount  of  Federal  wages 
paid  after  reaching  the  contribution  and 
benefit  base  calculated  including  all 
wages,  but  before  reaching  the 
contribution  and  benefit  base  calculated 
using  only  Federal  wages,  the  amount 
withheld  under  this  section  is  the 
difference  between  7.  7  Vb.  or  8  percent, 
as  appropriate,  and  the  OASDI  tax  rate, 
even  though  the  Federal  wages  in 
question  are  not  subject  to  the  OASDI 
tax. 

(e)  For  any  amount  of  Federal  wages 
paid  after  reaching  the  contribution  and 
benefit  base  calculated  on  the  basis  of 
Federal  wages  only,  the  full  percentage 
required  under  paragraph  (a),  (b).  or  (c) 
of  this  section  (7.  7V2.  or  8  percent)  must 
be  withheld  from  Federal  wages. 

§  831.1004    Agency  contributions. 

The  employing  agency,  the  Secretary 
of  the  Senate,  and  the  Clerk  of  the 
House  of  Representatives  must  submit 
to  0PM,  in  accordance  with  instructions 
issued  by  OPM.  a  contribution  to  the 
CSRS  equal  to  the  amount  required  to  be 
contributed  for  the  employee  or  Member 
under  5  U.S.C.  8334(a)(1)  as  if  the 


employee  or  Member  were  not  subject 
to  the  OASDI  tax. 

{•31.1005    Off  set  from  nondisaMHty 
annuity. 

(a)  OPM  will  reduce  the  annuity  of  an 
individual  who  has  performed  Federal 
service,  if  the  individual  is  entitled,  or 
on  proper  application  would  be  entitled, 
to  old-age  benefits  under  title  II  of  the 
Social  Security  Act. 

(b)  The  reduction  required  under 
paragraph  (a)  of  this  section  is  effective 
on  the  first  day  of  the  month  during 
which  the  employee — 

(1)  Is  entitled  to  an  annuity  under 
CSRS;  and 

(2)  Is  entitled,  or  on  proper  application 
would  be  entitled,  to  old-age  benefits 
under  title  II  of  the  Social  Security  Act. 

(c)  Subject  to  paragraphs  (d)  and  (e)  of 
this  section,  the  amount  of  the  reduction 
required  under  paragraph  (a)  of  this 
section  is  the  lesser  of— 

(1)  The  difference  between— 

(i)  The  social  security  old-age  benefit 
for  the  month  referred  to  in  paragraph 
(b)  of  this  section;  and 

(ii)  The  old-age  benefit  that  would  be 
payable  to  the  individual  for  the  month 
referred  to  in  paragraph  (b)  of  this 
section,  excluding  all  wages  from 
Federal  service,  and  assuming  the 
annuitant  was  fully  insured  (as  defined 
by  section  214(a)  of  the  Social  Security 
Act  (42  U.S.C.  414(a));  or 

(2)  The  product  of— 

(i)  The  old-age  benefit  to  which  the 
individual  is  entitled  or  would,  on 
proper  application,  be  entitled;  and 

(ii)  A  fraction — 

(A)  The  numerator  of  which  is  the 
annuitant's  total  Federal  service, 
rounded  to  the  nearest  whole  number  of 
years  not  exceeding  40  years;  and 

(B)  The  denominator  of  which  is  40. 

(d)  Cost-of-living  adjustments  under  5 
U.S.C.  8340  occurring  after  the  effective 
date  of  the  reduction  required  under 
paragraph  (a)  of  this  section  will  be 
based  on  only  the  annuity  remaining 
after  reduction  under  this  subpart. 

(e)  The  amounts  for  paragraphs 
(c)(l){i).  (c){l)(ii).  and  (c)(2)(i)  of  this 
section  are  computed  without  regard  to 
subsections  (b)  through  (1)  of  section  203 
of  the  Social  Security  Act  (42  U.S.C.  403) 
(relating  to  reductions  in  social  security 
benefits),  and  without  applying  the 
provisions  of  the  second  sentence  of 
section  215(a)(7)(B)(i)  or  section 
215(d)(5)(ii)  of  the  Social  Security  Act 
(42  U.S.C.  415(a)(7){B)(i)  or  415{d)(5)(ii) 
(relating  to  part  of  the  computation  of 
the  social  security  windfall  elimination 
provisions). 

(f)  OPM  will  accept  the  determination 
of  the  Social  Security  Administration. 
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submitted  in  a  form  prescribed  by  OPM, 
concerning  entitlement  to  social  security 
benefits  and  the  date  thereof. 

§S31.1006    Offset fromdisability or 
•urvivor  annuity. 

(u)  OPM  will  reduce  the  disability 
annuity  (an  annuity  under  5  U.S.C.  8337) 
of  an  individual  who  performed  Federal 
service,  if  the  individual  is  (or  would  on 
proper  application  be)  entitled  to 
disability  pavments  under  section  223  of 
the  Social  Security  Act  (42  U.S.C.  423). 

(b)(1)  Before  an  application  for 
disability  retirement  under  5  U.S.C.  8337 
can  be  finally  approved  in  the  case  of  an 
employee  who  has  Federal  service,  the 
applicant  must  provide  OPM  with — 

(i)  Satisfactory  evidence  that  the 
applicant  has  filed  an  application  for 
disability  insurance  benefits  under 
section  223  of  the  Social  Security  Act  or 

(ii)  An  official  statement  from  the 
Social  Security  Administration  that  the 
individual  is  not  insured  for  disability 
insurance  benefits  as  defined  in  section 
223(c)(1)  of  the  Social  Security  Act. 

(2)  A  disability  retirement  application 
under  5  U.S.C  8337  will  be  dismissed 
when  OPM  is  notified  by  the  Social 
Security  Administration  that  the 
application  referred  to  in  paragraph 
(b)(l)(i)  of  this  section  has  been 
withdrawn  unless  the  evidence 
described  in  paragraph  (b)(l)(ii)  has 
been  provided. 

(c)  OPM  will  reduce  a  survivor 
annuity  (an  annuity  under  5  U.S.C  8341) 
based  on  the  service  of  an  individual 
who  performed  Federal  service,  if  the 
survivor  annuitant  is  entitled,  or  on 
proper  application  would  be  entitled,  to 
survivor  benefits  under  section  202(d), 
(e).  or  (f)  (relating  to  children's,  widows', 
and  widowers'  benefits,  respectively  of 
the  Social  Security  Act  (42  U.S.C.  202(d). 

(«).or(f)). 

(d)  The  reduction  required  under 
paragraphs  (a)  and  (c)  of  this  section 
begins  (or  is  reinstated)  on  the  first  day 
of  the  month  during  which  the  disability 
or  survivor  annuitant — 

(1)  Is  entitled  to  a  disability  or 
survivor  annuity  under  CSRS;  and 

(2)  Is  entitled,  or  on  proper  application 
would  be  entitled,  to  disability  or 
survivor  benefits  under  the  Social 
Security  Act  provisions  mentioned  in 
paragraphs  (a)  and  (c)  of  this  section, 
respectively. 

(e)  The  reduction  under  paragraphs 
(a)  and  (c)  of  this  section  will  be 
computed  and  adjusted  in  a  manner 
consistent  with  the  provisions  of 

§  831.1005(c)  through  (e)  of  this  part. 

(f)  A  reduction  under  paragraph  (a)  or 
(( )  of  this  section  stops  on  the  date 
entitlement  to  the  disability  or  sur\ivor 
benefits  under  title  II  of  the  Social 


Security  Act  terminates.  In  the  case  of  a 
disability  or  survivor  annuitant  who  has 
not  made  proper  application  for  the 
social  security  benefit,  the  reduction 
under  paragraph  (a)  or  (c)  of  this  section 
stops  on  the  date  entitlement  to  such 
disability  or  survivor  benefits  would 
otherwise  terminate.  If  a  social  security 
benefit  is  reduced  under  any  provisicm 
of  the  Social  Security  Act,  even  if 
reduced  to  zero,  entitlement  to  that 
benefit  is  not  considered  to  have 
terminated. 

(g)  OPM  will  accept  the  determination 
or  certification  of  the  Social  Security 
Administration,  submitted  in  a  form 
prescribed  by  OPKt  concerning 
entitlement  to  social  security  disability 
or  survivor  benefits  and  the  beginning 
and  ending  dates  thereof. 

(h)  If  a  disability  annuitant  who  is  not 
entitled  to  disability  benefits  under  title 
II  of  the  Social  Security  Act 
subsequently  becomes  entitled  to  old- 
age  benefits  under  the  Social  Security 
Act,  a  reduction  under  $  831.1005  will 
begin  on  the  first  day  of  the  month 
during  which  the  annuitant  becomes 
entitled,  or  on  proper  application  would 
be  entiUed,  to  social  security  old-age 
insurance  benefits. 
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DEPARTMENT  OF  AGRtCULTUflE 

Food  and  Nutrition  S*rvic« 

7CFRPart235 

State  Administrative  Expense  Funds: 
Natlortal  School  Lunch  Program, 
Special  Milk  Program  for  Children, 
School  Breakfast  Program,  Child  and 
Adult  Care  Food  Program,  Food 
Distribution  Program 

AOENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rulemaking  proposes  to 
implement  the  provisions  in  section  122 
of  Public  Law  (Pub.  L)  101-147  (103  Stat 
877,  November  la  1989).  the  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1969  which  concern  State 
Administrative  Expense  (SA£)  funds.  In 
addition,  it  would  expand  current 
regulatory  provisions  concerning  the 
provision  of  SAE  funds  to  distributing 
agencies  and  formalize  the  Department's 
established  intent  with  respect  to  the 
actual  use  of  such  funds.  SAE  funds  are 
Federal  funds  provided  to  Slate  agencies 
to  assist  with  the  administrative  costs  of 
,  the  National  School  Lunch  Program 
'  (NSLP).  the  School  Breakfast  Program 


(SBP),  the  Sperial  Milk  Program  for 
Children  (SMP)  and  the  Child  and  Adult 
Care  Food  Program  (CACFP)  and  the 
administrative  costs  of  the  Food 
Distribution  Program  (FDP)  in 
conjunction  with  these  programs.  The 
provisions  of  the  1989  legislation  on  SAE 
funds  do  the  following:  (1)  Establish 
limits  on  the  level  at  SAE  funds  that 
may  be  retained  by  the  State  from  one 
fiscal  year  to  another  (2)  specify  how 
SAE  funds  that  are  returned  by  the  State 
are  to  be  redistributed;  and  (3)  require 
that  SAE  funds  are  made  available  to 
administer  the  FDP  for  programs 
authorized  by  the  National  School  Lunch 
Act  and  the  Child  Nutrition  Act  of  1966 
(this  represents  a  formalization  of 
existing  practice).  Finally,  the  legislation 
provides  that  alternate  State  agencies 
which  administer  the  CACFP  receive  the 
funds  to  which  they  are  entitled.  In 
practical  effect,  this  provision  concerns 
the  "adult  care  component"  of  the 
CACFP  since  the  Department  already 
provides  funds  directly  to  the  State 
agencies  administering  the  CACFP.  The 
changes  made  by  Public  Law  101-147  to 
the  SAE  provisions  are  designed  to 
assure  that  adequate  funds  are  available 
for  the  purposes  specified. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  submitted  on  or 
before  February  4, 1992. 
ADDRESSES:  Mr.  Robert  Eadie.  Chief. 
Policy  and  Program  Development 
Branch,  Child  Nutrition  Division.  Food 
and  Nutrition  Service,  USDA.  3101  Park 
Center  Drive.  Alexandria,  Virginia 
22302. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Eadie  or  Mr.  Cheries  Heise 
at  the  above  address  or  by  telephone  at 
(703)  305-2620. 

SUPPUEMENTART  INFORMATION: 

ClassiTicadon 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  by  the  Assistant  Secretary  for 
Food  and  Consumer  Services  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  does 
not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  proposed  action  wiH  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
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(SBP),  the  Special  Milk  Program  for 
Children  (SMP)  and  the  Child  and  Adult 
Care  Food  Program  (CACFP)  and  the 
administrative  costs  of  the  Food 
Distribution  Program  (FDP)  in 
conjunction  with  these  programs.  The 
provisions  of  the  1989  legislation  on  SAE 
funds  do  the  following:  {!)  Establish 
limits  on  the  level  of  SAE  funds  that 
may  be  retained  by  the  State  from  one 
fiscal  year  to  another;  (2)  specify  how 
SAE  funds  that  are  returned  by  the  State 
are  to  be  redistributed;  and  (3)  require 
that  SAE  funds  are  made  available  to 
administer  the  FDP  for  programs 
authorized  by  the  National  School  Lunch 
Act  and  the  Child  Nutrition  Act  of  1966 
(this  represents  a  formalization  of 
existing  practice).  Fmally,  the  legislation 
provides  that  alternate  State  agencies 
which  administer  the  CACFP  receive  the 
funds  to  which  they  are  entitled.  In 
practical  effect,  this  provision  concerns 
the  "adult  care  component"  of  the 
CACFP  since  the  Department  already 
provides  fimds  directly  to  the  State 
agencies  administering  the  CACFP.  The 
changes  made  by  Public  Law  101-147  to 
the  SAE  provisions  are  designed  to 
assure  that  adequate  funds  are  available 
for  the  purposes  specified. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  submitted  on  or 
before  February  4. 1992. 
ADDRESSES:  Mr.  Robert  Eadie.  Chief. 
Policy  and  Program  Development 
Branch.  Child  Nutrition  Division.  Food 
and  Nutrition  Service.  USDA,  3101  Park 
Center  Drive.  Alexandria,  Virginia 
22302. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Robert  Eadie  or  Mr.  Charies  Heise 
at  the  above  address  or  by  telephone  at 

(703)  305-2620. 

SUPPLEMENTARY  INFORMATION: 


Classification 

Executive  Order  12291  . 

This  proposed  action  has  been 
reviewed  by  the  Assistant  Secretary  for 
Food  and  Consumer  Services  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  does 
not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  proposed  action  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  (FNS)  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  The  title,  description, 
and  respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information. 

Title:  State  Administrative  Expense 
Funds. 

Description:  Under  this  proposed  rule 
on  SAE  funds,  some  existing  reporting 
and  recordkeeping  activities  contained 
in  7  CFR  235  are  affected.  The  OMB 
control  numbers  for  7  CFR  part  235  are 
OMB  Nos.  0584-0067.  These 
requirements  are  approved  by  OMB  for 
use  through  November  30. 1992. 

Description  of  Respondents:  Stale 
agencies. 

Estimated  Annual  Reporting  Burden: 


I 


Section 


Annual  No.  of 
respondents 


7  CFR  235.4(b)(3) 

Existing 

Proposed 

7  CFR  235.4(d) 

Existing 

Proposed^ 


7  CFR  235.4(e) 
Existing 


Proposed.. 


SS 
58 

B5 

47  (FD  or  CN  only)* 

37  (FE  and  CN)* 

27** 
58 

27*  * 
57 
7  CFR  235.5  .1 

Existing .»„. ».........i..« ..........  85 

Proposed —.......->... — — .~~ 84 

7  CFR  235.7(b) 

Existing.... „ 87  (FD  and  CN) 

18  (FD  only)* 

Proposed „ ; 47  (FD  or-CN  only)* 

37(FDardCN)* 
*  FD  Means  Food  Distribution  State  agencies:  CN  means  Child  Nutrition  State  agencies. 
**  The  estimated  number  of  State  agencies  that  will  request  additional  funds. 


Annual 
frequency 


1.000 

lixn 
lino 

\JOO0 

2X00 
2.000 
1.444 

1.439 

16.000 
16.000 


14X» 
4.000 

4XD0 


Average 

burden  per 

response 

\J0O0 
1.000 

45.028 
45.028 
50.028 

12.000 
0.500 

12.000 
0.500 

1.000 
1.000 

2.817 
2.817 
2.817 
&634 


Annual 
burden 
hours 


59 
58 

3.827 
2.116 
1.851 

648 
58 

468 
41 

1.360 
1.344 

755 

51 

530 

834 


Total  Existing  Burden  Houra — 6.758 

Total  Proposed  Burden  Hours 7.242 


Total  Difference . 


Section 


.  -f  484         Estimated  Annual  Recordkeeping 
Burden: 


7  CFR  235.7(a) 
Existiiig 

'    Fund  Authorization.... 
Obligations — 

Travel „...._„. 

Other ..;.., — ......... — 

Expenditures — 
Personal  Services!.. 

Travel...., ;. — 

Other — 

Revenues i.„.™.... 

Proposed 
Fund  Authorization.... 

Obligations — 
Travel 

Other .„.;. 

Expenditures — 
Personal  Services.., 


Annual  No.  of 
respondents 


85 

85 
85 

85 
85 
85 
85 

47  (FD  or  CN  only)* 
37  (FD  and  CN)* 

47  (FD  or  CN  only)* 
37  (FD  and  CN)* 
47  (FD  or  CN  only)* 
37  (FD  and  CN)* 

47  (FD  or  CN  only)* 
37  (FD  and  CN)* 


Annual 
frequency 


1J» 

127.65 
234.72 

24  J» 
127.65 
234.72 

24jOO 

1.00 
1.00 

127.65 
127.85 
234.72 
234.72 

2AJO0 
2AJ0O 


Average 

burden  per 

response 


.5000 


Annual 
burden 
hours 


43 


.9970 
.1835 

10.817 
3.661 

.0830 
.0860 
.0830 
.0830 

189 

933 

1.656 

les 

.5000 

.5500 

21 

•    * 

.9970 

1.0970 

18.35 

.2019 

5.962 
5.181 
2.024 

1.754 

.0910 

m 
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Section 


Travel- 


Other. 


Revenues. 


7  CFR  235.9 
Existing 

Property  Records 

Physical  Inventory 

Proposed 

Property  Records 

Physical  Inventory 

7  CFR  235.n(a) 
Existing 
Personal  Services 

Expendittires 

Travel 
Obligations . 


Annual  No.  of 
respondents 

47  (FD  or  CN  only)* 
37  JFD  and  CN)" 
47  (FD  or  CN  only)* 
37  IFD  and  CN)* 
47  (FD  or  CN  only)* 
37  (FD  and  CN)* 


85 
85 


Expenditures 

Other 

Obligations 

Expenditures — .. 
Proposed 
Personal  Services 

Expenditures 

Travel 

Obligations 

Expenditures 

Other 

Obligations. 


M 


85 

85 
85 

85 
85 


Elxpenditures 

7  CFR  235.4(c) 

Existing :. 

Proposed ..- 

7  CFR  235.4 

Existing 

Proposed 


84 

84 
84 

84 
84 

eo 

98 

85 
84 


Annual 
frequency 

127.60 
127.60 
234.72 
234.72 
24.00 
24.00 


3.36 
M 

3.36 
.50 


24.00 

76.72 
81.51 

132in 
132.03 


24.00 


■age 
n  per 
mse 

Annual 
burden 
hours 

M30 

498 

xmo 

429 

J0830 

916 

.0010 

790 

J083Q 

93 

iMOO 

81 

J890 

111 

eL2200 

264 

.3890 

110 

6.220 

261 

.0830 

.9970 
.0830 

.1835 
iM30 


.0830 


8,501 

575 

2,069 
932 


167 


76.72 
81.51 

.9970 
.0830 

6.425 
568 

132.03 
132.03 

.1835 
.0830 

24)35 
921 

1.00 
1.00 

5.000 
5.000 

30 

29 

XJBO 

2.0093 
2.0091 

171 
169 

*FD  means  Food  Distribution  State  agencies:  CN  means  Child  Nutrition  State  agencies. 


Total  Existing  Burden  Hours .28,260 

Total  Proposed  Burden  Hours .28.651 

Total  Difference +  391 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  198a  FNS 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burdens,  should  direct  them 
to  the  Policy  and  Program  Development 
Branch,  Child  Nutrition  Division, 
(address  above]  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503,  Attn: 
Laura  Oliven,  Desk  Officer  for  FNS. 

Executive  Order  12372 

The  FDP,  SBP.  NSLP.  SMP.  CACFP 
and  SAE  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
laSSO.  No.  10.553,  No.  10.555.  No.  10.556. 


Na  10.558,  and  No.  10.56a  respectively. 
These  programs  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V,  and  final  rule  related  to  notice 
published  at  49  PR  29114,  June  24. 1983.) 

Background 

Public  Law  101^7.  entitled  the  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  (103  Stat.  877).  was  enacted  on 
November  10, 1989.  Section  122  of  this 
legislation  included  changes  to  some  of 
the  statutory  provisions  of  SAE  funds. 
SAE  funds  are  provided  by  the  Federal 
government  to  assist  States  with 
meeting  the  administrative  costs  of 
many  of  the  programs  authorized  under 
the  National  School  Lunch  Act  (NSLA) 
and  the  Child  Nutrition  Act  (CNA)  of 
1966.  Section  7  of  the  CNA  (42  U.S.C. 
1776)  estabhshes  two  formulae  for 
determining  the  basic  SAE  levels  for 
each  State.  The  statutory  funding  levels, 
as  implemented  by  the  Department  in 


regulations  at  7  GFR  235.4(a)  and  (b). 
are:  (1)  For  the  NSLP.  SBP.  and  SNS>, 

(hereinafter  referred  to  as  the  school 
nutrition  programs)  a  base  grant  to  each 
State  of  one  percent  of  Federal  funds 
expended  on  school  nutrition  programs 
in  that  State  in  the  second  preceding 
Fiscal  year  or  the  amount  of  the  State's 
base  grant  for  Fiscal  Year  1981  or 
$100000,  whichever  is  larger  (please 
note  that  when  the  term  "fiscal  year'*  is 
used  in  this  proposal,  it  refers  to  the 
Federal  fiscal  year  as  defined  in 
§  235.2(h));  and  (2)  for  the  CACFP,  a 
formula  based  on  Federal  funds 
expended  in  the  State  in  the  second 
preceding  fiscal  year  (20  percent  of  the 
first  $50.000. 10  percent  of  the  next 
$100,000,  5  percent  of  the  next  $250,000 
and  2.5  percent  of  any  remaining  funds). 
Because  the  basis  for  these  formulae  is 
found  in  the  statute,  they  are  commonly 
referred  to  as  the  "nondiscretionary" 
funding  levels.  Section  7  of  the  CNA 
provides  that  the  remaining  funds,  often 
referred  to  as  "discretionary"  funds,  are 
allocated  to  State  agencies  at  the 
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Annual  No.  of 
respondentg 

Annuul 
frequency 

Average 

burden  per 

response 

Annual 

burden 

hours 

_.-  ^  |FD  or  CN  only)* 
37  |FD  and  CN)* 

47  (FD  or  C3M  only)* 

37  IFD  and  CN)* 

„.  47  (1-U  or  CN  only)* 
37  (FD  and  CN)* 

127.80 
127.60    • 
234.72 
234.72 
24.00 

24in 

.OfUO 
.0910 
J0830 
.0010 
.0830 
.0910 

488 
429 
916 
790 
93 

„...  85 
._..  86 

3.36 
M 

.3890 
8.2200 

264 

-_  84 

__  84 

.80 

.3890 
6.220 

110 
281 

85 

85 
85 

85 
85 


.  84 

.  84 
.  84 

.  84 
.  84 

.  60 
.  98 

.  85 
.  84 


rition  Sta4e  agencies. 

10.56a  respectively. 

subject  to  the 
tive  Order  12372, 
rgovemmental 
late  and  local 
\  Part  3015.  Subpart 
ated  lo  notice 
29114,  June  24. 1983.) 


7,  entitled  the  Child 
Reauthorization  Act 
7).  was  enacted  on 
Section  122  of  this 
I  changes  to  some  of 
lions  of  SAE  funds, 
ided  by  the  Federal 
5t  States  with 
strative  costs  of 
tns  authorized  under 
1  Lunch  Act  (NSLA) 
lion  Act  (CNA)  of 
le  CNA  (42  U.S.C. 
vo  formulae  for 
sic  SAE  levels  for 
tutory  funding  levels, 
the  Department  in 


MOO 

78.72 
81.51 

132.03 
132.03 


24.00 


.0830 

.9970 
.0830 

.1835 
.0830 


.0830 


160 

e.sot 

575 

2,069 
032 


167 


78J2 
81.51 

.9970 
.0830 

6.425 
568 

132.03 
132.03 

.1835 
.0830 

2,035 
921 

1.00 
1.00 

5.000 
5.000 

20 

1.00 
1.00 

2.0093 
2.0091 

171 

no 

regulaUons  at  7  CFR  235.4(a)  and  (b). 
are:  (1)  For  the  NSLP.  SBP.  and  SMP. 
(hereinafter  referred  to  as  the  school 
nutrition  programs)  a  base  grant  to  each 
State  of  one  percent  of  Federal  funds 
expended  on  school  nutrition  programs 
in  that  State  in  the  second  preceding 
fiscal  year  or  the  amount  of  the  State's 
base  grant  for  Fiscal  Year  1981  or 
$100,000,  whichever  is  larger  (please 
note  that  when  the  term  "fiscal  year"  is 
used  in  this  proposal,  it  refers  to  the 
Federal  fiscal  year  as  defined  in 
S  235.2(h));  and  (2)  for  the  CACFP.  a 
formula  based  on  Federal  funds 
expended  in  the  State  in  the  second 
preceding  fiscal  year  (20  percent  of  the 
first  S50.000, 10  percent  of  the  next 
$100,000,  5  percent  of  the  next  $250,000 
and  2.5  percent  of  any  remaining  funds). 
Because  the  basis  for  these  formulae  is 
found  in  the  statute,  they  are  commonly 
referred  to  as  the  "nondiscretionary" 
funding  levels.  Section  7  of  the  CNA 
provides  that  the  remaining  funds,  often 
referred  to  as  "discretionary"  funds,  are 
allocated  to  Slate  agencies  al  the 


Secretary's  discretion.  The  formulae  for 
these  discretionary  funds  are  described 
in  t  Z35.4(b)l)  through  (b)(4)  and  are  as 
foltows:  (1)  an  additional  $30,000  fur 
each  State  agency  administering  the 
CACFP;  (2)  130,000  for  each  Staie 
agency  which  administers  the  FDP  in 
schools  and  institutions  for  the 
administrative  costs  of  Ihe  FDP  incurred 
in  conjunction  with  the  NSLP  and  SBP 
and  the  CACFP;  (3)  funds  for  the 
Assessment.  Improvement,  and 
Monitoring  Systems  (AIMS)  for  the 
NSLP  determined  by  a  four-part  formula 
that,  first,  distributes  a  portion  of  the 
funds  in  equal  shares  to  State  agencies 
that  administer  the  NSLP  and  then 
distributes  the  remainder  of  the  funds 
based  on  the  number  of  free  and 
reduced  price  meals  serv  ed  and  the 
number  and  size  of  the  school  food 
authorities  in  the  State;  and  (4) 
distribution  of  any  remaining  funds  for 
the  administration  of  the  CACFP  and  of 
Ihe  FDP  in  schools  and  institutions  for 
the  NSLP  and  SBP  and  CACFP. 

Public  Law  101-147  did  not  affect  the 
amount  of  discretionary  or 
nondiscretionary  funds  made  available 
to  each  Siate  for  the  adroinistraticn  of 
these  programs.  Each  Stale  will  continue 
lo  receive  the  amount  of  S.\E  funds 
generated  by  Ihe  appropriate 
nondiscretionarj'  formulae  and/or  the 
discretionarj'  formulae.  However,  the 
legislation  requires  that  a  portion  of 
these  funds  be  made  available  for  the 
FDP's  purposes  and  that  any  separate 
agency  administering  the  CACFP 
directly  receive  an  appropriate  share  of 
SAE  funds  (;his  ultimately  concerns  the 
"adult  care  component"  of  the  CACFP 
as  will  be  discussed  in  detail  below). 
Moreover,  the  legislation,  for  the  first 
lime,  establishes  a  limit  on  the  amount 
of  SAE  funds  that  may  be  retained  by 
the  State  agency  from  one  fiscal  year  to 
the  next.  In  addition,  the  legislation 
specifies  the  purpose  for  which  any 
funds  in  excess  of  the  retention  limit  are 
lo  be  disbursed  by  Ihe  Department. 
Finally,  the  legislation  requires  that  SAE 
fund.s  be  made  available  to  administer 
Ihe  FDP  for  programs  authorized  by  the 
NSLA  and  CNA  (as  discussed  below, 
this  represents  a  formalization  of 
existing  practice.)  This  rulemaking 
proposes  to  implement  these  new 
statutory  requirements.  In  addition  to 
Ihe  changes  required  by  these 
amendments,  this  rulemaking  would 
establish  a  new  formula  for  determining 
the  SAE  allocation  for  Ihe  FDP  and 
would  require  that  SAE  funds 
designated  for  the  M)Fs  administrative 
purposes  be  nsed  exclusively  for  iho«ie 
purposes. 


Limits  on  Funds  Retained  From  the 
Pre'.ious  Fiscal  Year 

Every  year.  States  are  allocaled  SAE 
funds  through  the  SAE  allocation 
formulae  found  in  §  235  4(a)  and  (b). 
While  the  statute  discusses  SAE  funding 
only  at  the  Slate  level,  the  Department 
has  implemented  the  legislation  in  terms 
of  overall  State  funding  and.  under 
certain  cirrumsfances.  in  terms  of 
individual  State  agencies  depending 
upon  which  method  of  disbursement  of 
Ihe  overall  SAE  funds  is  most  practical, 
given  that  different  agencies  in  the  State 
may  administer  the  school  nutrition 
programs.  Ihe  CACFP  and  the  FDP. 
However,  regardless  of  method  of 
disbursement,  these  funds  are  currently 
available  for  obligation  and  expenditure 
by  the  States  for  two  years.  At  the  end 
of  the  second  fiscal  year,  any  funds  that 
remained  unexpended  from  the  previous 
fiscal  year  were  required  to  be  returned 
to  the  Department. 

Section  122(a)(1)(C)  of  Public  Law 
101-147  amended  section  7(al  of  the 
CN.A  to  add  a  new  paragraph  (5)(B)  to 
restrict  the  amount  of  SAE  funds  that 
the  State  may  retain  for  obligation  and 
expenditure  from  one  fiscal  year  to  the 
next  to  no  more  than  25  percent  of  the 
SAE  funds  made  available  for  Fiscal 
Year  1991  and  lo  no  more  than  20 
percent  for  Fiscal  Year  1992  and  each 
succeeding  fiscal  year.  While  the  statute 
places  the  retention  limitation  on  the 
Slate,  to  be  consistent  with  existing 
practice,  the  regulations  would  be 
amended  to  specify  that  al  the  end  of 
Fiscal  Year  1991.  that  each  State  agency 
could  retain,  for  obligation  and 
expenditure  in  Fiscal  Year  1992,  an 
amount  of  obligated  SAE  funds  not  to 
exceed  25  percent  of  the  SAE  formula 
allocation  for  Fiscal  Yeai  1991.  Because 
of  the  explicit  statutory  implementation 
date,  the  Department  has  acted  to  put 
this  limitation  in  effect.  Beginning  in 
Fiscal  Year  1992  and  for  each 
succeeding  fiscal  year  the  amount  of 
unobligated  SAE  funds  which  the  State 
agency  may  retain  for  obUgation  and 
expenditure  in  the  subsequent  fiscal 
year  shall  not  exceed  20  percent  of  the 
SAE  formula  allocation.  The  SAE 
formula  allocation  would  be  determined 
under  the  provisions  of  S  235.4(a),  (b). 
and  under  new  paragraphs  (c),  (d).  and 
(e)  that  would  be  added  by  this 
rulemaking  and  that  are  discussed 
elsewhere  in  this  preamble. 

The  Department  wishes  to  emphasize 
that  the  limitation  on  unobligated  SAE 
funds  that  may  be  retained  into  the  next 
fiscal  year  is  based  on  the  formula 
allocation  made  at  the  beginning  of  each 
fiscal  year  under  §  235.4. 1  he  level  of 
unoblignted  funds  that  m.iy  be  retained 


for  obligation  and  expenditure  in  the 
next  fiscal  year  will  not  be  recalculeted 
during  the  fiscal  year  to  reflect  any 
adjustments  in  the  State  agency's  levels 
of  SAE  funding  through  reallocation  (as 
provided  for  in  S  235.5(d))  of  through 
transfers  from  other  agencies  within  the 
State.  At  the  end  of  the  fiscal  year,  any 
unobligated  SAE  funds  (including  any 
SAE  funds  received  after  the  formula 
allocation,  through  transfers  or  through 
reallocation)  would  be  compared  to  be 
retention  limit  established  at  the  time  of 
the  formula  allocation  for  that  fiscal 
year.  If  the  amount  of  unobligated  SAE 
funds  exceeds  the  established  that,  the 
amount  in  excess  of  the  limit  would  he 
required  to  be  "returned'  to  the 
Department.  Since  SAE  funds  are  made 
available  lo  State  agencies  through  Ihe 
Grant  Award  Document/Letter  of  Credit 
process.  State  agencies  would  not 
actually  be  "returning"  funds  to  the 
Department.  Rather,  the  Department 
would  reduce  the  amount  of  funds 
available  to  the  State  agencies  through 
appropriate  adjustments  lo  their  Giant 
Award  Documents.  Because  the 
retention  level  is  based  on  the  formula 
allocation  for  the  fiscal  year.  State 
agencies  will  know,  at  the  time  of 
allocation,  the  maximum  amount  of 
unobligated  SAE  funds  that  they  may 
retain  for  the  next  fiscal  year.  This 
information  will  assist  them  in  managing 
their  SAE  funds  during  the  current  fiscal 
year. 

In  determining  what,  if  any,  SAE 
funds  must  be  returned,  the  Department 
will  subtract  the  amount  reported  by  the 
Stale  agenc>-  on  Line  K  (Total  Federal 
share  of  outlays  and  unliquidated 
obligations)  of  the  fourth  quarter      | 
Standard  Form  (SF)  289,  Financial 
Status  Report,  from  the  total  amount  of 
SAE  funds  granted  for  the  fiscal  year 
(i.e.,  the  formula  allocation  adjusted  for 
any  transfers  or  reallocations).  The 
Department  will  then  recover  any  funds 
in  excess  of  the  amount  of  allowable 
retention  based  on  the  formula         j 
allocation.  For  example,  if  a  State 
agency  were  allocated  $1  million  in  SAE 
funds  "for  Fiscal  Year  1991,  the  maximum 
amount  of  unobligated  SAE  funds  that 
the  State  may  retain  for  obligation  and 
expenditure  during  the  following  year 
would  be  $250,000  (25  percent  of  the 
formula  allocation).  If,  the  State  agency 
subsequently  receives  $100,000  in 
reallocation  funds,  its  total  SAE  grant 
would  increase  lo  $1.1  million  but  its 
retention  level  would  remain  at  $250,000. 
If  line  k  of  the  fourth  quarter  SF-269 
indicates  that  the  State  agency  has 
obligated  $800,000,  a  total  of  $300,000  in 
unobligated  S.-\E  funds  remains. 
Therefore  $50,000  must  be  "returned" 
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for  Fiscal  Year  1991.  If,  however.  Line  k 
indicated  that  $950,000  had  been 
obligated,  no  SAE  funds  would  need  to 
be  returned  to  the  Federal  government 
because  the  unobligated  funds  ($150,000) 
would  be  less  than  the  limit  of  $250,000 
originally  established.  Therefore,  the 
Department  proposes  to  amend 
S  235.5(e)  and  S  235.6(a)  of  the 
regulations  to  limit  the  amount  of 
unobligated  SAE  funds  that  may  be 
retained  and  carried  over  into  the  next 
fiscal  year,  to  indicate  that  the  limit  is 
based  on  the  formula  allocation,  to 
explain  how  the  limit  is  calculated  and 
to  explain  how  the  limit  will  be 
compared  at  the  end  of  the  Tirst  fiscal 
year  to  the  amount  of  unobligated  SAE 
funds. 

Use  of  Returned  SAE  funds 

Section  122(a)(1)(C)  of  Public  Law 
101-147  amends  section  7(a)  of  the  CNA 
to  add  a  new  paragraph  (5)(B)  which 
specifies  that  the  excess  SAE  funds 
returned  to  the  Department  are  to  be 
used  first  to  provide  grants,  on  an 
annual  basis,  to  private  nonprofit 
organizations  participating  in 
demonstration  projects  to  provide  food 
service  throughout  the  year  to  homeless 
children  under  the  age  of  6  in  emergency 
shelters.  (These  demonstration  projects 
were  authorized  by  section  18(f)  of  the 
NSLA  as  amended  by  section  107  of 
Public  Law  101-147  and  are  not 
established  in  this  rulemaking).  In  Fiscal 
Year  1992.  a  minimum  of  $3  million  of 
returned  SAE  funds  must  be  provided  to 
these  demonstration  projects,  and  a 
minimum  of  $4  million  is  to  be  provided 
in  each  of  the  next  two  fiscal  years.  If 
any  additional  monies  remain  after  the 
funding  of  the  demonstration  projects, 
the  legislation  requires  that  they  be 
disbursed  among  States  that 
demonstrate  a  need  for  additional  SAE 
funding  (reallocation).  The  Department 
emphasizes,  however,  that  any 
distribution  of  funds  either  for 
demonstration  projects  or  for 
reallocation  to  States  is  dependent  on 
the  availability  of  funds.  If  the 
Department  recovers  $3  million  or  less 
from  Fiscal  Year  1991  ($4  million  or  less 
from  Fiscal  Years  1992  and  1993).  the 
entire  amount  recovered  must  be  used  to 
fund  the  demonstration  projects.  If  no 
monies  are  returned  at  the  end  of  the 
fiscal  year  by  States,  no  funding  will  be 
available  for  demonstration  projects.  It 
should  also  be  noted  that  any  funds 
returned  voluntarily  during  the  fiscal 
year  would  continue  to  be  available  for 
reallocation  to  other  State  agencies  in 
accordance  with  S  235.(5).  Only  SAE 
funds  returned  because  of  the  retention 
limit  at  the  end  of  the  fiscal  year  for 
which  they  were  allocated  are  subject  to 


the  provisions  in  Pubic  Law  101-147  on 
how  returned  funds  are  to  be  used. 

To  comply  with  this  legislative 
mandate,  the  Department  is  proposing  to 
amend  S  235.5(e)  to  differentiate 
between  SAE  funds  returned  at  the  end 
of  the  fiscal  year  for  which  they  were 
allocated  and  SAE  funds  returned  at  the 
end  of  the  second  fiscal  year  after  their 
allocation.  The  Department  is  also 
proposing  to  amend  9  235.6  by  revising 
the  last  sentence  of  paragraph  (a)  to 
include  the  retention  limit  and  by 
redesignating  paragraphs  (e).  (g),  (h)  and 
(i)  as  (d),  (e),  (f)  and  (g)  respectively  and 
by  adding  a  new  paragraph  (h)  to 
designate  how  the  returned  SAE  funds 
are  to  be  distributed. 

Alternate  State  Agencies  for  the  CACFP 

Section  122(a)(1)(A)  of  Public  Law 
101-147  which  amends  section  7(a)(3)  of 
the  CNA  requires  that,  if  an  agency 
other  than  the  State  educational  agency 
administers  the  CACFP.  the  State  must 
ensure  that  such  State  agency  which 
administers  the  CACFP  is  provided  an 
amount  equal  to  no  less  than  the  SAE 
funds  due  to  the  State  for  the  CACFP. 
Since  the  Department  already  provides 
funds  directly  to  State  agencies 
administering  the  CACFP,  the  practical 
effect  of  the  applicability  of  this 
provision  concerns  the  "adult  care 
component"  of  the  CACFP.  Some  States 
may  elect  to  administer  the  "adult  care 
component"  through  an  agency  other 
than  the  one  which  administers  the 
"child  care  component"  of  the  CACFP. 
In  these  situations,  the  Department 
believes  the  intent  of  this  provision  to 
mean  that  any  agency  administering  the 
adult  care  component  should  be  ensured 
of  a  portion  of  SAE  funding  for  the 
overall  CACFP.  To  incorporate  this 
provision,  the  Department  is  proposing 
to  make  a  pro  rata  share  of  the  State's 
total  SAE  funds  for  the  CACFP  if 
appropriate,  directly  available  to  the 
separate  agency  which  administers  the 
adult  care  component  of  the  CACFP. 
The  Department  stresses  that  the  total 
allocation  to  the  State  for  the  CACFP 
would  not  be  affected  by  this  provision, 
because  SAE  is  earned  by  the  program 
as  a  whole.  However,  this  proposal 
would  require  the  Department  to  divide 
the  total  grant  between  the  separate 
agencies  administering  the  adult  and 
child  care  components  of  the  CACFP 
and  directly  pay  each  agency  its  share. 

These  shares  would  be  calculated  as 
follows:  The  overall  SAE  allocation  for 
the  CACFP  would  be  determined  for  the 
State  in  the  same  way  as  it  is  currently 
determined.  The  Department  would  then 
determine  what  percentage  of  total 
CACFP  monies  expended  by  that  State 


in  the  second  preceding  fiscal  year 
represented  that  adult  care  component. 
That  ratio  would  then  be  applied  to  the 
States  total  CACFP  SAE  allocation,  and 
the  Department  would  make  the 
resulting  amount  available  directly  to 
the  separate  State  agency.  Thus  the 
allocation  for  a  State  in  which  the  same 
State  agency  administers  both  the  child 
and  adult  care  components  of  the 
CACFP  would  not  be  prorated  between 
the  two  components,  but  in  those  States 
that  designate  a  separate  State  agency 
to  administer  the  adult  care  component, 
the  Department  would  provide  a  pro 
rata  share  of  the  overall  CACFP 
allocation  to  each  agency.  For  example, 
if  a  State  has  chosen  to  have  a  separate 
agency  administer  the  adult  care 
component  of  the  CACFT  and  the  total 
CACFP  monies  expended  by  the  State  in 
the  second  preceding  fiscal  year  were 
$30  million  of  which  $3  million  was 
expended  for  the  adult  care  component, 
the  Department  would  make  available 
ten  percent  of  that  States  CACFP  SAE 
allocation  directly  to  the  State  agency 
administering  the  adult  care  component. 
The  remaining  ninety  percent  would  be 
made  available  to  the  agency 
administering  the  child  component. 

Of  course,  if  there  is  a  separate 
agency  within  the  State  that  administers 
the  adult  care  component  of  the  CACFP. 
the  SAE  funds  allocated  to  the  program 
as  a  whole  may  be  transferred  between 
the  CACFP  agencies  at  the  State's 
discretion  in  accordance  with 
established  FNS  procedures.  FNS 
procedures  entail  the  donor  State 
agency  notifying  FNS  of  the  amount  to 
be  transferred.  FNS  then  changes  the 
Grant  Award  Document  accordingly. 

To  accommodate  this  proposed 
change,  paragraphs  (c)  through  (e)  of 
§  235.4  would  be  redesignated  as 
paragraphs  (f)  through  (h)  respectively, 
and  a  new  paragraph  (c)  would  be 
added  to  include  this  revision.  (New 
paragraphs  §  235.4  (d)  and  (e)  would 
also  be  added.  These  are  discussed  later 
in  this  preamble.)  Moreover,  to 
emphasize  that  SAE  allocations  to  the 
CACFP  as  provided  in  §  235.4  (b)(1)  and 
{b)(4)  are  made  to  the  State  for  the 
administration  of  the  entire  CACFP.  the 
Department  proposes  to  amend  §  235.4 
(b)(1)  and  (b)(4)  to  delete  the  word 
"agency"  where  it  appears.  However, 
when  there  are  two  CACFP  State 
agencies  within  a  State,  the  CACFP 
State  formulae  allocation  amount  will  be 
prorated  to  each  agency  in  separate 
grants  as  provided  in  proposed 
S  235.4(c). 
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in  the  second  preceding  fiscal  year 
represented  that  adult  care  component. 
That  ratio  would  then  be  applied  to  the 
Slate's  total  CACFP  SAE  allocation,  and 
the  Department  would  make  the 
resulting  amount  available  directly  to 
the  separate  State  agency.  Thus  the 
allocation  for  a  State  in  which  the  same 
State  agency  administers  both  the  child 
and  adult  care  components  of  the 
CACFP  would  not  be  prorated  between 
the  two  components,  but  in  those  States 
that  designate  a  separate  State  agency 
to  administer  the  adult  care  component, 
Ihe  Department  would  provide  a  pro 
rata  share  of  the  overall  CACFP 
allocation  to  each  agency.  For  example, 
if  a  State  has  chosen  to  have  a  separate 
agency  administer  the  adult  care 
component  of  the  CACFP  and  the  total 
CACFP  monies  expended  by  the  State  in 
the  second  preceding  fiscal  year  were 
$30  million  of  which  $3  million  was 
expended  for  the  adult  care  component, 
the  Department  would  make  available 
ten  percent  of  that  State's  CACFP  SAE 
allocation  directly  to  the  State  agency 
administering  the  adult  care  component. 
The  remaining  ninety  percent  would  be 
made  available  to  the  agency 
administering  the  child  component. 

Of  course,  if  there  is  a  separate 
agency  within  the  State  that  administers 
the  adult  care  component  of  the  CACFP, 
the  SAE  funds  allocated  to  the  program 
as  a  whole  may  be  transferred  between 
the  CACFP  agencies  at  the  State's 
discretion  in  accordance  with 
established  FNS  procedures.  FNS 
procedures  entail  the  donor  State 
agency  notifying  FNS  of  the  amount  to 
be  transferred.  FNS  then  changes  the 
Grant  Award  Document  accordingly. 

To  accommodate  this  proposed 
change,  paragraphs  (c)  through  (e)  of 
i  235.4  would  be  redesignated  as 
paragraphs  (f)  through  (h)  respectively, 
and  a  new  paragraph  (c)  would  be 
added  to  include  this  revision.  (New 
paragraphs  §  235.4  (d)  and  (e)  would 
also  be  added.  These  are  discussed  later 
in  this  preamble.)  Moreover,  to 
emphasize  that  SAE  allocations  to  the 
CACFP  as  provided  in  §  235.4  (b)(1)  and 
(b)(4)  are  made  to  the  State  for  the 
administration  of  the  entire  CACFP.  the 
Department  proposes  to  amend  §  235.4 
(b)(1)  and  (b)(4)  to  delete  the  word 
"agency"  where  it  appears.  However, 
when  there  are  two  CACFP  State 
agencies  within  a  Stale,  the  CACFP 
State  formulae  allocation  amount  will  be 
prorated  to  each  agency  in  separate 
grants  as  provided  in  proposed 
6  235.4(c). 


Administrative  Funding  for  Distributing 
Agencies 

Section  122(a)(l)(D}  of  Public  Law 
101-147  adds  a  new  paragraph  (8)  to 
section  7(a)  of  the  CNA  to  require, 
beginning  in  Fiscal  Year  1991.  that  in 
accordance  with  regulations  issued  by 
the  Secretarj',  each  State  shall  ensure 
that  the  State  agency  administering  the 
distribution  of  donated  foods  (the 
"distributing  agency")  for  the  NSLP  and 
SBP  and  CACFP  receive  an  appropriate 
amount  of  SAE  funds  for  administrative 
costs  incurred  in  the  distribution  of 
donated  foods  to  these  programs.  In 
some  States,  the  sanje  State  agency  that 
administers  the  NSLP  and  SBP  and/or 
the  CACFP  also  administers  the  FDP.  In 
other  States,  a  separate  State  agency 
administers  the  FDP  for  the  NSLP  and 
SBP  and  the  CACFP. 

Currently,  the  Department  provides 
SAE  funds  directly  to  the  distributing 
agency  in  the  State  that  administers  the 
FDP  for  the  NSLP  and  SBP  and  the 
CACFP.  Therefore,  no  change  to  the 
SAE  regulation  is  required  to  implement 
this  provision.  However,  there  is  no 
provision  for  assuring  that  these  funds 
are  used  exclusively  for  the  FDP's 
purposes  in  conjunction  with  these 
programs.  The  distributing  agency  is  not 
prevented  from  transferring  the  funds  to 
the  State  educational  agency  or  any 
other  agency  thai  administers  the  school 
nutrition  programs  or  the  CACFP.  The 
Department  is  proposing  to  limit  the  use 
of  these  funds  to  the  FDP's 
administrative  costs  associated  with  the 
NSLP  and  SBP  and  the  CACFP. 
Currently,  there  is  only  one  agency  in 
each  State  which  administers  the 
distribution  of  USDA  donated  foods  for 
the  NSLP  and  SBP  and  the  CACFP. 
However,  in  the  eventuality  of  multiple 
State  agencies  performing  this  function, 
the  Department  is  also  proposing  a 
method  of  prorating  SA£  funds  provided 
for  the  FDFS  administrative  costs 
among  the  eligible  distributing  agencies 
within  the  State. 

It  has  always  been  the  intent  of  the 
Department  that  the  SAE  funds 
designated  for  administration  of  the  FDP 
for  the  NSLP  and  SBP  and  the  CACFP  be 
used  for  that  purpose  and,  as  mentioned 
above,  the  Department  currently  does 
provide  such  funds  to  separate  State 
agencies  that  administer  the  FDP  for 
these  programs.  This  rule  would  propose 
a  specific  method  for  how  a  share  of 
nondiscretionary  SAE  funds  would  be 
provided  to  State  agencies  for  the  FDFs 


administrative  purposes  and  the 
requirement  that  SAE  funds  designated 
for  the  FDFs  purposes  be  so  used  will 
not  be  in  effect  until  Fiscal  Year  1993. 

Determining  the  Level  of 
Nondiscretionary  SAE  Funds  To  Be 
Used  for  the  Food  Distribution  Program 

The  Department  is  proposing  a 
methodology  for  distributing  a  portion  of 
the  nondiscretionary  SAE  allocation  for 
the  FDP's  administrative  costs  incurred 
in  distributing  donated  foods  to  the 
NSLP  and  SBP  and  the  CACFP. 
(Currently,  only  discretionary  SAE  funds 
are  earmarked  by  the  regulations  for  the 
FDP's  administrative  costs.  See  the  next 
section  for  a  discussion  of  the  proposed 
clarifications  to  the  allocation  of 
discretionary  funds.)  This  rulemaking 
i  does  not  change  the  amount  of  a  State's 
overall  SAE  funding.  However,  once  the 
State  overall  SAE  funds  level  has  been 
determined,  a  portion  of  the 
nondiscretionary  SAE  funds  for  the 
school  nutrition  programs  and  the 
CACFP,  respectively,  would  be 
designated  exclusively  for  the  FDFs 
administrative  expenses  associated  with 
these  programs. 

One  component  in  the  formula  for 
designating  SAFE  funds  for  the  FDFs 
use  is  the  value  of  certain  USDA 
donated  foods.  USDA  donated  foods  (or 
commodities).as  discussed  in  7  CFR 
250.13(a)(1),  are  divided  into  two 
categories — those  earned  on  the  basis  of 
meals  served  and  provided  as  part  of 
the  authorized  level  of  assistance  (more 
commonly  known  as  "entitlement 
commodities")  and  those  that  are 
provided  in  addition  to  the  authorized 
level  of  assistance  (more  commonly 
knowm  as  "bonus  commodities").  When 
discussing  USDA  donated  foods  in  this 
preamble,  the  term  "USDA  donated 
foods  "  means  both  entitlement  and 
bonus  commodities  and  the  term 
"entitlement  commodities"  means  only 
that  portion  which  is  the  base  level  of 
donated  foods  assistance.  However, 
because  the  terms  "entitlement 
commodities"  and  "bonus  commodities" 
are  not  defined  as  such  in  7  CFR  part 
250,  the  proposed  regulatory  changes 
refer  to  entitlement  plus  bonus 
commodities  as  "USDA  donated  foods" 
and  to  entitlement  commodities  as  "the 
portion  of  USDA  donated  foods  which  is 
earned  on  the  basis  of  meals  served  and 
provided  as  part  of  the  authorized  level 
of  assistance." 

In  proposing  the  formula  described  in 
the  following  paragraph,  the  Department 


has  decided  to  base  the  amount  of 
nondiscretionary  funds  provided  for  the 
FDP's  administrative  costs  associated 
with  the  NSLP,  SBP,  and  CACFP  on  the 
value  of  entitlement  commodities  only, 
since  the  value  of  bonus  commodities 
may  fluctuate  significantly.  This 
fluctuation  in  bonus  commodities  could 
lead  to  significant  year-to-year 
variances  in  the  amount  of  SAE  funds 
provided  for  the  FDFs  administrative 
costs  associated  with  the  NSLP,  SBP, 
and  CACFP  which  would,  therefore, 
frustrate  planning  for  the  school 
nutrition  programs  and  the  CACFP  as 
well  as  the  FDP.  This  proposal  differs 
from  the  current  provision  in 
§  235.4(b)(4)  on  discretionary  funds  for 
the  FDFs  administrative  costs 
associated  with  the  NSLP.  SBP  and 
CACFP.  The  current  provision  bases  the 
allocation  on  both  entitlement  and 
bonus  commodities.  However,  since 
there  is  some  administrative  burden  for 
a  Slate  in  its  handling  of  bonus 
commodities,  the  Department  is  not 
revising  the  provision  on  the 
discretionary  funds.  Since  the  amount  of 
the  FDFs  discretionary  funds  is  smaller 
than  the  amount  of  nondiscretionary 
funds  that  will  be  earmarked  for  the 
FDP,  any  fluctuations  in  bonus 
commodities  should  not  pose  significant 
planning  uncertainties. 

The  amount  of  the  nondiscretionary 
funds  specifically  provided  for  the  FDFs 
administrative  costs  associated  with  the 
NSLP  and  SB  would  be  determined  as 
follows:  The  total  value  of  entitlement 
commodities  authorized  for  the  NSLP 
within  the  Slate  delivered  to  the  Slate 
during  the  second  preceding  fiscal  year 
would  be  divided  by  the  sum  of  the  total 
value  of  such  entitlement  commodities 
and  the  Federal  cash  expenditures  for 
the  school  nutrition  programs  within  the 
State  during  the  second  preceding  fiscal 
year.  This  ratio  would  then  be  multiplied 
by  the  total  nondiscretionary  SAE  funds 
for  the  school  nutrition  programs 
allocated  to  the  State  under  paragraph 
(a)(])  of  this  section.  For  example,  if  (1) 
the  total  nondiscretionary  school 
nutrition  programs'  SAE  were  $1.5 
million.  (2)  the  total  value  of  entitlement 
commodities  for  the  NSLP  in  the  Slate  in 
the  second  preceding  fiscal  year  were 
$30  million  and  (3)  the  total 
expenditures  for  the  school  nutrition 
programs  were  in  the  second  receding 
fiscal  year  $150  million,  the  amount  that 
would  be  redeslfhated  for  the  FDFs 
purposes  would  be  calculated  as 
follows: 
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$3aooo.ooo 

$1 50.000,000  +  30.000.000 


X  1.500.000=  $250,000. 


A  similar  calculation  would  be  made  for 
the  CACFP's  nondiscretionary  SAE  fund 
allocated  under  S  235.4(a)(2). 

To  accommodate  this  proposed 
change.  §  235.4(c)  through  (e)  would  be 
redesignated  as  (f)  through  (h), 
respectively,  and  a  new  paragraph  (d) 
would  be  added  to  explain  the  formula 
for  determining  the  FDP*8  share  of 
nondiscretionary  SAE  funds  and  to 
allow  for  dispersement  of  that  share. 
Section  235.6(c)  would  also  be  amended 
to  require  that  the  FDFs  share  of  funds 
must  be  used  exclusively  for 
administrative  costs  connected  with  the 
distribution  of  USDA  donated  foods  to 
the  NSLP  and  SBP  and  the  CACFP. 

Determining  the  level  of  Discretionary 
SAE  Funds  To  Be  Used  for  the  Food 
Distribution  Program 

Sections  235.4(b)(2)  and  (b)(4) 
currently  provide  specific  funds  for  the 
FDP's  administrative  costs  associated 
with  the  NSLP  and  SBP  and  the  CACFP. 
Seclion235.4(b)(2)  discussed  the  FDP's 
••$30,000  share."  Section  235.4(b)(4) 
discusses  "residuals"  for  the  various 
programs.  The  FDP's  "$30,000  share"  is 
allocated  by  State  and  made  available 
to  the  State  agencies  that  act  as 
distributing  agencies  for  the  NSLP  and 
SBP.  While  the  $30,000  share  is  currently 
allocated  only  to  the  distributing 
agencies  for  the  NSLP  and  SBP.  these 
funds  were  available  for  the  FDP's  costs 
of  the  CACFP  as  well.  To  clarify  the 
current  practice,  the  Department  is 
proposing  to  amend  §  235.4(b)(2)  to 
delete  the  word  "agency"  the  first  time  it 
appears  to  emphasize  that  the  allocation 
of  this  •■$30,000  share"  is  made  on  a 
State  basis,  not  on  an  individual  State 
agency  basis.  As  a  further  clarification, 
§  235.4(b)(2)  would  be  amended  to 
include  a  reference  to  Part  226  and  a 
new  paragraph  (e)  would  be  added  to 
§  235.4  to  indicate  that  each  agency  that 
administers  the  FDP  for  the  NSLP  and 
SBP  and  the  CACFP  receives  a  prorated 
amount  of  the  "$30,000  share"  to  ensure 
that  SAE  funds  are  made  available  for 
the  FDPs  administrative  costs  in 
conjunction  with  the  NSLP  and  SBP  and 
the  CACFP. 

The  ■"residuals"  provided  for  the 
FDPs  purposes  in  S  235.4(b)(4)  are 
currently  prorated  among  distributing 
agencies  providing  USDA  donated  foods 
to  schools,  although  the  pro  rata  share 


was  based  on  the  total  amount  of  USDA 
commodities  delivered  to  the  Slate  for 
the  NSLP.  SBP,  and  CACFP.  In  order  to 
more  equitably  distribute  these  funds, 
the  Department  is  proposing  to  amend 
this  paragraph  to  provide  for  proration 
of  the  FDP's  residuals  to  all  distributing 
agencies  providing  USDA  donated  foods 
for  the  NSLP  and  SBP  and  the  CACFP. 
These  amendments  would  result  in  both 
the  "$30,000  share"  and  the  "residuals" 
being  allocated  on  the  same  basis  to  the 
respective  distributing  agencies. 

State  Transfers  of  SAE  Funds  for  Food 
Distribution  Program  Administrative 
Costs 

Some  States  have  their  own  laws  that 
govern  the  transfer  of  SAE  funds  for  the 
FDP's  use.  The  Department  recognizes 
that  in  these  situations  the  State  may 
already  be  meeting  the  intent  of  the 
proposed  changes  by  ensuring  that 
adequate  funds  are  provided  for  the 
NSLP  and  SBP  and  the  CACFP's  FDP 
administrative  costs.  Therefore. 
§  235.4(d)(3)  and  (e)  are  proposed  to  be 
amended  to  permit  the  Department,  on  a 
case-by-case  basis,  to  make  appropriate 
adjustments  to  the  nondiscretionary 
portion  of  the  SAE  funds  designated  for 
the  FDP's  administrative  purposes  for 
each  State  agency.  State  agencies  would 
be  required  to  use  the  amount  of  SAE 
funds  designated  for  the  FDP  by  the 
regulations  for  the  FDP's  purposes  only. 
The  State  agency  would  be  required  to 
report  separately  all  SAE  used  for  the 
administration  of  the  FDP  for  the  NSLP 
and  SBP  and  the  CACFP.  All  SAE  funds 
provided  to  the  State  agency  would  be 
subject  to  the  accountability  and 
reporting  requirements  imposed  in  §  235. 

The  Department  is  also  requesting 
that  States  provide  comments  on  any 
other  situations  in  their  States  where  the 
FDP's  administrative  costs  for  the  NSLP 
and  SBP  and/or  the  CACFP  are  already 
met  through  State  law  or  practice.  The 
Department  will  make  every  effort  to 
accommodate  these  situations  where  the 
intent  of  the  law  is  already  being  met. 

SAE  Funds  Used  for  the  Food 
Distribution  Program's  Administrative 
Costs 

To  ensure  that  SAE  funds  designated 
for  administrative  costs  incurred  in  the 
distribution  of  USDA  donated  foods  for 
the  NSLP.  SBP.  and  the  CACFP.  actually 
benefit  such  purpose,  the  Department  is 
also  proposing  that  both  the 
nondiscretionary  and  discretionary 
funds  designated  for  the  FDPs 


administrative  costs  be  used  exclusively 
for  such  costs.  Thus,  whether  the  agency 
responsible  for  the  distribution  of  USDA 
donated  foods  for  the  NSLP.  SBP.  and 
the  CACFP  is  the  State  education 
agency  or  a  separate  agency,  the  agency 
would  be  required  to  use  the  funds 
designated  for  the  FDP's  administrative 
costs  only  for  such  costs.  The 
Department  anticipates  that  the 
increased  level  of  funding  in  conjunction 
with  this  funding  assurance  will  lead  to 
improvements  in  the  distribution  of 
USDA  donated  foods.  The  Department 
is  proposing  to  amend  §  235.6(c)  to 
require  that  SAE  funds  designated  for 
the  FDP's  administrative  purposes  be 
used  exclusively  for  those  purposes. 

Maintenance  of  State  Support  for  Food 
Distribution  Program  Administrative 
Costs 

The  legislative  history  of  Section  122 
of  Pub.  L.  101-147  makes  it  clear  that, 
with  any  allocation  of  SAE  funds  for  the 
FDP's  administrative  costs.  State 
distributing  agencies  are  expected  to 
reduce  or  eliminate,  whenever  possible, 
any  current  assessment  fees  that  are 
levied  on  school  food  authorities 
(statements  of  key  members  of  the 
Senate  and  House  accompanying  the 
final  version  of  Public  Law  101-147. 
Congressional  Record.  October  24. 1989, 
S14023  and  October  10. 1989.  H6860).  As 
a  collateral  condition  to  the  realization 
of  Congress'  expectation  in  this  matter, 
the  Department  believes  that  States 
should  also  continue  to  maintain  or,  if 
possible,  increase  their  level  of  support 
of  the  applicable  FDP  administrative 
costs  from  State  sources.  Therefore,  the 
Department  is  proposing  that  beginning 
with  Fiscal  Year  1993,  expenditures  of 
funds  from  State  sources  for  applicable 
FDP  administrative  costs  shall  not  be 
less  than  the  amount  of  such  funds 
expended  or  obligated  in  Fiscal  Year 
1991.  To  accomplish  this,  §  235.6(c)  is 
further  amended  to  provide  continued 
State  support  with  regard  to  certain  FDP 
administrative  costs. 

State  agencies  should  have  a  system 
in  which  all  State  support  provided  for 
applicable  FDP  administrative  costs  is 
adequately  documented  and  accounted 
for  in  order  to  allow  FNS  to  monitor 
compliance  with  the  State  support 
requirement.  If  the  State  failed  to  meet 
the  required  level  of  Food  Distribution 
support.  State  SAE  funding  would  be 
subject  to  the  sanction  authority  under  7 
CFR  235.11(b).  A 
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administrative  costs  be  used  exclusively 
for  such  costs.  Thus,  whether  the  agency 
responsible  for  the  distribution  of  USDA 
donated  foods  for  the  NSLP,  SDP.  and 
the  CACFP  is  the  State  education 
agency  or  a  separate  agency,  the  agency 
would  be  required  to  use  the  funds 
designated  for  the  FDPs  administrative 
costs  only  for  such  costs.  The 
Department  anticipates  that  the 
increased  level  of  funding  in  conjunction 
with  this  funding  assurance  will  lead  to 
improvements  in  the  distribution  of 
USDA  donated  foods.  The  Department 
is  proposing  to  amend  §  235.6(c)  to 
require  that  SAE  funds  designated  for 
the  FDP's  administrative  purposes  be 
used  exclusively  for  those  purposes. 

Maintenance  of  Stale  Support  for  Food 
Distribution  Program  Administrative 
Costs 

The  legislative  history  of  Section  122 
of  Pub.  L.  101-147  makes  it  clear  that, 
with  any  allocation  of  SAE  funds  for  the 
FDP's  administrative  costs.  State 
distributing  agencies  are  expected  to 
reduce  or  eliminate,  whenever  possible, 
any  current  assessment  fees  that  are 
levied  on  school  food  authorities 
(statements  of  key  members  of  the 
Senate  and  House  accompanying  the 
final  version  of  Public  Law  101-147. 
Congressional  Record.  October  24. 1989. 
S14023  and  October  10, 1989,  H6860).  As 
a  collateral  condition  to  the  realization 
of  Congress'  expectation  in  this  matter, 
the  Department  believes  that  States 
should  also  continue  to  maintain  or,  if 
possible,  increase  their  level  of  support 
of  the  applicable  FDP  administrative 
costs  from  State  sources.  Therefore,  the 
Department  is  proposing  that  beginning 
with  Fiscal  Year  1993.  expenditures  of 
funds  from  State  sources  for  applicable 
FDP  administrative  costs  shall  not  be 
less  than  the  amount  of  such  funds 
expended  or  obligated  in  Fiscal  Year 
1991.  To  accomplish  this.  §  235.6(c)  is 
further  amended  to  provide  continued 
State  support  with  regard  to  certain  FDP 
administrative  costs. 

State  agencies  should  have  a  system 
in  which  all  State  support  provided  for 
applicable  FDP  administrative  costs  is 
adequately  documented  and  accounted 
for  in  order  to  allow  FNS  to  monitor 
compliance  with  the  State  support 
requirement.  If  the  State  failed  to  meet 
the  required  level  of  Food  Distribution 
support.  State  SAE  funding  would  be 
subject  to  the  sanction  authority  under  7 
CFR  235.11(b). 
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Impact  of  Proposed  Food  Distribution 
Program's  Allocation  Provisions  on  Each 
State  Agency  Receiving  SAE  Funds 

In  order  for  commentors  to  better 
understand  the  impact  of  Ihe  proposed 
FDP  allocation  provisions  on  current 
SAE  allocation  provisions,  the 
Department  has  prepared  the  following 
table  showing  the  amount  of  SAE  funds 
allocated  to  each  State  agency  and 
distributing  agency  for  Fiscal  Year  1991 
and  the  amount  of  that  allocation  that 
each  such  agency  would  have  been 
allotted  under  the  proposed  provisions 
on  reserving  SAE  funds  for  the  FDP's 
purposes.  The  table  will  also  enable 
distributing  agencies  to  gauge  what  the 
relative  increase  in  their  SAE 
allocations  would  be  under  this  proposal 
and,  of  course,  will  enable  State 
agencies  which  do  not  administer  the 
FDP  to  gauge  what  Ihe  relative  decrease 
in  their  SAE  allocations  would  be  under 
the  proposal. 

In  addition  to  promoting  a  better 
understanding  of  the  impact  of  the  FDP 
allocation  provisons  contained  in  this 
proposal,  the  Department  believes  that 
the  information  presented  in  this  table 
will  further  benefit  the  notice  and 
comment  rulemaking  process  by 
providing  a  common  basis  for  all 
commentors  to  use  in  analyzing  these 
provisions  and  in  formulating  comments. 

Comparison  of  Fiscal  Year  (FY) 
1991  SAE  Allocation  to  the  Pro- 
posed Adjustment  for  FDP  Adminis- 
trative Costs 


State  agency 

Actual  FY 

1991 
allocation 

Allocation 
under  ttiis 

AL  Dept  of 
Education 

1.389,514 
310.777 
938.850 
512.570 
304,487 

6  680,618 

3(»,431 
470,952 

44,161 
163.121 
54a726 

40,994 
275.153 

32,553 

1,389.514 

^  310,777 

938  850 

AK  Dept.  of 
Education 

AZ  Dept  of 
Education 

AR  Dept.  of 
Education 

462,740 
354  317 

AR  Dept.  of  Human 
Services 

CA  Dept.  of 

Education „.... 

O)  Dept.  of 

Education     

6.680.618 
319  354 

CO  Dept.  of  Health.... 
CO  DepL  of  Social 
Services 

468.267 
98  055 

CM  Dept.  of 
Education 

163  121 

CT  Dept  of 
Education 

502  099 

CT  Dept  of  Admia 
Services 

79,621 

DE  Dept  of  Put)ltc 
Instruction „.. 

DE  Dept  of  Admin. 
Services 

259,255 
48,518 

Comparison  of  Fiscal  Year  (FY) 
1991  SAE  Allocation  to  the  Pro- 
posed Adjustment  for  FDP  Adminis- 
trative Costs— Continued 


State  agency 


DC  Dept.  of  Food 

Services 

FL  Dept  of 

Education 

FL  Dept.  of  Health 

and  Rehab. 

Services 

GA  Dept  of 

Education 

GU  Dept  of 

Education „ 

HI  Dept  of 

Education 

10  State  Dept.  of 

Education 

IL  State  Board  of 

Education , 

IN  Dept.  of 

Education 

lA  Dept.  of 

Education „ , 

KS  Dept  of 

Education 

KY  Dept.  of 

Education...^ 

KY  Dept  of 

Agriculture 

LA  Dept.  of 

Education 

LA  Dept  of 

Agriculture 

ME  Dept  of 

Education 

ME  Dept.  of  Human 

Services 

MD  Dept.  of 

Education 

MA  Dept.  of 

Education 

Ml  Dept.  of 

Education 

MN  Dept.  of 

Education 

MS  Dept.  of 

Education 

MO  Dept  of  Elem. 

and  Send. 

Education 

MO  Dept  of  Health.. 
MT  Office  of  Put>lic 

Instruction 

MT  Dept  of  Health 

and  Eviron. 

ScierKes 

NE  Dept  of 

Education 

NE  Dept.  of  Social 

Services 

NV  Dept  of 

Education 

NV  Dept.  of  Ger>eral 

Services 

NH  Dept  of 

Education 

NH  Dept  of  Admia 

Services 

NJ  Dept.  of 

Education 

bU  Dept.  of 

Agriculture 

NM  Dept  of 

Education 


Actual  FY 

1991 
allocation 


321.710 
2.480.872 

78,851 

1.834,163 

200,399 

350.144 

322.419 

2.296.722 

975.187 

679,619 

786,642 

1.015,569 

52.715 

1.758.875 

58.296 

224.115 

178,109 

891,814 

1.318.261 

1.729.534 

1.474,948 

1.511.071 


748.915 
384.917 

228.811 


Allocation 
under  ttiis 
proposal 


321,710 
2,294,878 

264.845 

1.834.340 

200,399 

350,144 

322,419 

2,296.722 

975,187 

679.619 

796.642 

933,106 

135.178 

1.637.870 

179,301 

224.143 

178,081 

891.814 

1.318,261 

1.729.534 

1.474.948 

1.511.071 


749.706 
384,917 

228.81 1 


141,242 

141.242 

524,370 

490.391 

38.915 

72.894 

229.129 

213,313 

32.827 

48.643 

238.570 

210.978 

34.502 

62.094 

1.101.923 

1,015.960 

53.034 

138,997 

384.136 

352.326 

Comparison  of  Fiscal  Year  (FY) 
1991  SAE  Allocation  to  the  Pro- 
posed Adjustment  for  FDP  Adminis- 
trative Costs— Continued 


State  agency 


NM  Human  Senncef 

Dept 

NM  Health  and 

Environ.  Dept 

NY  State  Education 

Dept 

NY  Office  of 

General  Services.. 
NC  Dept.  of  Public 

Instruction 

NC  Dept.  of 

Agriculture 

ND  Dept  of  Public 

Instruction 

OH  State  Dept  of 

Education 

OK  Dept.  of 

Education „, 

OK  Dept  of  Human 

Services 

OK  Dept  of 

Education 

PA  Dept  o( 

Education 

PA  Dept  of 

Agriculture 

PR  Dept.  of 

Education 

Rl  Dept.  of 

Education 

Rl  Dept  of  Admin 

SC  Dept  of 

Education 

SC  Dept  of  Social 

Services 

SO  Dept.  of  Etem. 

and  Send. 

Education 

TN  Dept  of 

Education 

TN  Dept.  of  Human 

Services 

TN  Dept  of 

Agriculture 

TX  Education 

Agency 

TX  Dept.  of  Human 

Services 

UT  Slate  Office  of 

Education. 
VT  Dept  of 

Education. 
VT  Agency  of 

Admin. 
VI  Dept.  of 

Education. 
VA  Dept  of 

Education. 
VA  Dept  of 

Agriculture 
WA  Dept.  of  Public 

Instruction. 
WV  Dept.  of 

Education. 
WV  Dept.  of  Human 

Services. 
Wl  Dept  of  Public 

Instruction . 
WY  Dept  of 

Education. 


Actual  FY 

1991 
allocation 


Allocation 
under  this 
proposal 


37,3i3 

304.420 

2.760.223 

104,075 

1,538.392 

65,516 

383.806 

2,001.672 

859.454 

86.158 

632,622 

1.769,216 

76.128 

1,258.816 

242.184 
32.607 

750.220 

235.047 

328.982 
876.254 
285.319 

55.800 

3,617.582 

1,513.246 

584.728 

261.299 

32,036 
233,231 
708.860 

56.637 

1,087.062 

560.943 

36.807 
894,888  I 
290,309  I 


71.938 
301.605 

2.475.445 
409.612 

1.395.807 
208,101 
383.808 

2.001.672 
786,373 
159,239 
632,622 

1,595,122 
250.222 

1.258.816 

228.676 
46.115 

751.183 

235.047 

328.982 

779,079 

285,319 

153,965 

3,256,637 

1,874.191 

584.728 

244.882 

48.453 

233,231 

613,047 

155.326 

1,087,062 

522.906 

76.844 

894.888 

290.309 
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Miscellaneous  Provisioos 

In  addition  to  the  changes  described 
above,  the  Department  is  proposing  to 
remove  obsolete  references  to  the  Food 
Service  Equipment  Assistance  Program 
in  S  235.1  and  §  235.2ts)  as  well  as 
obsolete  references  to  procedures  for 
Fiscal  Year  1986  in  §  235.5(b)  and  to 
Fiscal  Year  1980  in  §  235.7(c). 

The  defmitlon  of  "State"  in  S  23i2(r) 
would  be  revised  by  deleting  the 
obsolete  references  to  the  Trust 
Territories  and  American  Samoa  and 
replacing  them  with  references  to  the 
Commonwealth  of  the  Northern 
Marianas  Islands  and  the  Republic  of 
Palau. 

As  a  way  to  more  clearly  distinguish 
between  nondiscretionary  and 
discretionary  SAE  funds,  the 
Department  is  proposing  to  amend 
§  235.4  by  redesignating  paragraph  (a) 
as  paragraph  (a)(1)  and  paragraph  (b)  as 
paragraph  (a)(2).  This  amendment  would 
combine  all  nondiscretionary  SAE  funds 
under  §  235.4(a).  A  new  introductory 
paragraph  (b)  would  be  added  to  §  235.4 
to  indicate  the  additional  discretionary 
SAE  funding  designations. 

Section  122(a)(2)  of  the  legislation 
amends  subsection  (g)  of  section  7  of  the 
CNA  by  adding  a  requirement  that  SAE 
funds  cannot  be  distributed  unless  the 
State  agrees  to  participate  fully  in  any 
studies  authorized  by  the  Secretary.  To 
comply  with  this  requirement.  §  235.7(c) 
on  cooperation  with  studies  is  revised 
by  deleting  the  reference  to  "studies 
directed  by  Congress"  and  the  reference 
to  Fiscal  Year  1980. 

Finally,  the  Department  proposes  to 
delete  the  second  sentence  of 
§  235.4(b)(3|(iv)  and  add  a  new 
paragraph  designated  as  (i)  to  S  235.4  to 
clarify  that  funds  allotted  to  State 
agencies  under  §  235.4  are  subject  to  the 
reallocation  provisions  in  §  235,5(d). 

ImplementatioD 

With  the  exception  of  the  provision  on 
the  alternate  CACFP  agencies,  the 
provisions  in  this  proposed  rule  will  be 
effective  October  1, 1992,  although  the 
provisions  limitmg  carryover  will  be 
apphcable  to  FY  1991  SAE  funds.  The 
Department  has  already  implemented 
the  provision  on  the  alternate  CACFP 
agencies  which  was  effective  retroactive 
to  October  1, 1989.  For  information 
purposes,  the  Department  has  developed 
the  following  table  showing  the  effect  of 
the  retention  limitation  for  Fiscal  Year 
1991. 


Maximum  Amount  of  f  (SCal  Year  (FY) 
1991  SAE  Funds  Available  tor  Obli- 
gation AND  Expenditure  During  Fts- 
CAL  Year  1992 


Stale  ageficy 


{     Maximum 
ActuaIFY     I       amount 

1991  '    available  lor 

allocation     |  "carry  over" 
ntoFY  1992 


AL  Dept  of 

Education — 

AKDepLol 

Education 

AZOepLol 

Education _ 

AROapLol 

Education - 

AR  OaiA  of  Human 

Services - 

CA  Dept  of 

Education - 

CO  Dept  ol 

Education _ 

(X)  Depi  of  Heetth 
CO  Dept.  of  Social 

Services 

CM  OepL  of 

Education _., 

CT  Dept.  of 

Education - 

CT  Dept  Of  Admin. 

Services 

DE  Dept  of  Public 

Instruction 

DE  Dept  of  Admin. 

Services 

DC  Dept  of  Food 

Services 

FL  Dept  of 

Education — 

FL  Dept  of  Health 
and  Rehab. 

Services 

GA  Dept  of 

Education 

GU  Dept  of 

Education 

HI  Dept  of 

Education _ 

ID  Dept.  of 

Education 

IL  Stale  Board  of 

Education _ 

IN  Dept  of 

Education 

lA  Dept.  of 

EducatKjn _ 

KSOeptol 

Education _ 

KY  Dept  of 

Education 

KY  Dept.  Of 

Agmulture 

LA  Dept  of 

Education 

LA  Dept  Of 

Agriculture - 

ME  Dept.  of 

Education __ 

ME  Dept.  ol  Human 

Services 

MD  Dept.  of 

Education — 

MA  Dept  of 

Education — 

Ml  Dept  of 

Educatkjn — 

MN  Dept  of 

Education 

MS  Dept  of 
Education 


1.389.514 
310.777 
938.850 
512.570 
304.487 

6,680.618 

369,431 
470.952 

44,161 
163.121 
540.726 

40.994 
275.153 

32,553 

321.710 

2.480.872 

78.851 

1.834.163 

200.399 

350,144 

322.419 

2.296.722 

975.187 

679.619 

796,642 

1,015.569 

52,715 

1,758,875 

58.296 

224.115 

178,109 

891,814 

1,318.261 

1,729.534 

1,474.948 

1.511,071 


MAXIMUM  Amount  of  Fiscal  Year  (FY) 
1991  SAE  Funds  Available  for  Obli- 
gation AND  Expenditure  During  Fis- 
cal Yeah  1992— Continued 


347  J79 

77,684 

234,713 

128.143 

78.122 

1,670.155 

92.358 
117.738 

11,040 

40,780 

135,182 

10,249 

60.788 

8.138 

80.428 

620.218 

19.713 
456,541 

50,100 
87,536 
80.605 
574.181 
243.797 
169.905 
199.161 
2S3.B92 
13.179 
439,719 
14,574 
56,029 
44,527 
22^954 
329,565 
432,384 
368,737 
377.768 


Stale  agency 


Actual  FY 

1991 
allocation 


MO  Dept  ol  Elem.      i 
and  Send 

Education 

MO  Dept  of  Heaim._ 
MT  Office  of  Public 

Instruction 

MT  Dept  of  Health 
and  Environ. 

Sciences 

NE  Dept  of 

Education. _ 

NE  Dept.  ol  Social 

Services 

NV  Dept  of 

Education 

NV  Oept  of  General 

Services 

NH  Dept  of 

Education - 

NH  Dept.  of  Admin. 

Services 

1^  Dept  of 

Education 

NJ  Dept  of 

Agriculture 

NM  Dept.  of 

Education 

NM  Human  Services 

Dept - 

NM  Health  and 

Environ  Dept 

NY  State  Education 

Dept 

NY  Office  of 

General  Services.... 
NC  Dept  of  Public 

Instruction 

NC  Oept  of 

AgncuUure  

ND  Dept  of  Public 

Instruction 

OH  Dept.  of 

Education 

OK  Dept  of 

Education 

OK  Dept  of  Human 

OGtVtVcS ...........I 

OR  Oept  of 

Education 

PA  Dept  ol 

Education „_ 

PA  Dept  of 

Agriculture 

PR  Oept  of 

Education 

RIDeptol 

Education 

Rl  Dept.  of  Admia. 
SCDept  of 

Education 

SC  Dept  of  Social 

Services 

SO  Dept  of  Elem. 

and  Send. 

Education — 

TN  Dept  of 

Education 

TN  Dept  of  Human 

Services ~ 

TN  Dept  of 

Agriculture -. 


(Maximum 

amount 

avaiiabte  for 

"carry  «m«" 

into  FY  1992 


748,915 
384,917 

228.811 


141,242 

524.370 

38.915 

229.129 

32.827 

236,570 

34.502 

1,101,923 

53,034 

384.126 

37.323 

304,420 

2,760,223 

104,075 

1,538,392 

65,516 

383,808 

2,001,672 

859,454 

86.158 

632,622 

1,769.216 

76.128 

1.258.816 

242,184 
32.607 

750,220 

235.047 


187.229 
96,229 

57,203 


35,311 
131.093 

9,729 
57.282 

8.207 
59,643 

8,626 
275.481 

13.259 
96.032 

9.331 

76,105 
690,056 

26,019 
384.598 

16.379 

95,952 
500.418 
214.864 

21.540 
158.156 
442.304 

19.032 

314,704 

60.546 
8,152 

187,555 

58.762 


328.982 

82.24S 

876.254 

219.064 

285.319 

71.330 

55.800 

13.950 

UMI 
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(SCAL  Year  (FY) 

JLABLE  FOR  OBLI- 

\)R€  During  Fis- 


Maxtmum  Amount  of  Fiscal  Year  (FY) 
1991  SAE  Funds  Available  for  Obli- 
gation AND  Expenditure  During  Fis- 
cal Yeah  1992— Continued 


Maximum 

amount 

availabte  for 

"carry  over" 

mto  FY  1992 


347.379 

77,684 

234.713 

128,143 

76.122 

1,670,155 

92,358 

117.738 

11.040 
40.780 

135.182 

10.249 

68.766 

6.138 

80.428 

620.218 

19,713 
458.541 
50.100 
87.536 
60,605 
574.181 
243,797 
169.905 
199.161 
253.892 
13.179 
439.719 
14.574 
56,029 
44.527 
222.954 
329,565 
432,384 
366.737 
377,768 


Stale  agerx:y 


Actual  FY 

1991 
aUocation 


MO  Dept  o<  Elem. 
and  Send 

Education 

MO  Dept  ol  Hea«h 

MT  Ot«ce  of  PutHc 

Instruction _ 

MT  Dept  of  Healtti 
and  Environ. 

Sciences - ~. 

NE  Dept.  of 

Education 

NE  Dept.  of  Sociat 

Services 

NV  Dept.  of 

Education..... 

NV  Oepl  of  General 

Services 

NH  Dept  ol 

Education „ - 

NH  Depl.  of  Admia 

Services 

NJ  Oepl  of 

Education 

NJ  DepLof 

Agriculture _ 

NM  Dept.  of 

Education 

NM  Human  Services 

Dept - 

NMHaaitriand 

Environ  Dept 

NY  State  Education 

Dept 

NY  Office  of 

General  Services... 
NO  Dept  ot  Public 

Instruction 

NC  Dept  of 

AgocuUure  

NO  Dept  of  PxMk 

Instruction 

OH  Dept  of 

Education 

OK  Dept  of 

Education 

OK  Dept  of  Human 

Services 

OR  Dept  of 

Education 

PA  Dept  of 

Education 

PA  Dept.  of 

Agriculture 

PR  Dept  of 

Education 

RIOept  of 

Education _ 

Rl  Dept.  of  Admia.... 
SCDept  of 

Education 

SO  Dept  of  Social 

Services 

SD  Dept  of  Elem. 
and  Send. 

Education — 

TN  Dept  of 

Education 

TN  Dept  ol  Human 

Services - 

TN  Dept  of 
Agriculture 


amount 
avaiiatjie  for 
"carryover" 
inloFY1992 


748.915 
384.917 

226.811 


141.242 

524.370 

38.915 

229.129 

32,827 

236.570 

34302 

1,101,923 

53,034 

384,126 

37,323 

304,420 

2.760.223 

104.075 

1,538,392 

65,516 

383,808 

2,001,672 

859.454 

86.158 

632.622 

1.769,216 

76.128 

1,258,816 

242.184 
32,607 


187.229 
96.229 

57.203 


35.311 
131.093 

9.729 
57.262 

8.207 
59,643 

8.626 
275,481 

13.259 
96.032 

9.331 

76.105 
690.056 

26.019 
384.598 

16.379 

95.952 
500.418 
214.864 

21.540 
158,156 
442.304 

19.032 

314.704 

60.546 
8.152 


75a220 

187.555 

235.047 

58,762 

328.982 

62.246 

876.254 

219.064 

285,319 

71,330 

55,600 

13,950 

Maximum  Amount  of  Fiscal  Year  (FY) 
1991  SAE  Funds  Available  for  Obli- 
gation AND  Expenditure  During  Fis- 
cal Year  1992— Continued 


State  agency 


TX  Education 

Agency 

TX  Dept.  of  Human 

Services 

UT  State  Office  of 

Education 

VT  Dept.  of 

Education 

VT  Agency  of 

Admin 

VI  Dept  of 

Education 

VA  Dept.  of 

Agncultura 

VA  Dept.  of 

Education 

WA  Dept  of  Public 

Instruction 

WVDept  of 

Education 

WV  Dept  of  Human 

Services 

Wl  Dept.  of  Public 

Instruction 

WY  Dept.  of 

Education 


Actual  FY 

1991 
allocation 


3.617,582 

1.513.246 

584.728 

261,299 

32,036 

233.231 

58.637 

708.860 

1.087,062 

560,943 

38,807 

894,888 

290,309 


Maximum 

amount 

availat>ie  for 

"carry  over" 

mto  FY  1992 


904.396 
378,312 
146.182 

65,325 
8,009 

58,308 

14,659 
177,215 
271,766 
140.236 
9,702 
223,722 

72,577 


List  of  Subjects  in  7  CFR  Part  235 

Food  assistance  programs,  National 
School  Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program,  Child 
and  Adult  Care  Food  Program,  Grant 
administration,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Administrative  practice 
and  procedure. 

Accordingly,  7  CFR  part  235  is 
proposed  to  be  amended  as  follows: 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  Sees.  7  and  10  of  the  Child 
Nutrition  Act  of  1966,  80  Stat.  888,  889.  as 
amended  (42  U.S.C.  1776, 1779). 

§235.1    [Amended] 

2.  In  §  235.1,  (he  second  sentence  is 
amended  by  removing  the  words  "the 
Food  Service  Equipment  Assistance 
Program  (7  CFR  part  230)". 

§235.2    Amended 

3.  In  S  235.2: 

a.  Paragraph  (r)  is  amended  by 
removing  the  words  "American  Samoa, 
or  the  Trust  Territory  of  the  Pacific 
Islands."  and  adding  in  their  place  the 
words  "the  Commonwealth  of  the 


Northern  Marinas  Islands,  or  the 
Republic  of  Palau." 

b.  Paragraph  (s)(2)  is  amended  by 
removing  the  reference  to  part  230  in  the 
first  sentence. 

4.  In  §  235.4: 

a.  Paragraph  (a)  is  redesignated  as 
paragraph  (a)(1)  and  new  paragraph  (a) 
introductory  text  is  added,  the 
introductory  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (a)(2),  and 
new  paragraph  (b)  introductory  text  is 
added. 

b.  The  first  sentence  of  newly 
redesignated  paragraph  (a](l]  is 
amended  by  removing  the  words  "For 
each  fiscal  year,  FNS  shall  allocate". 

c.  The  first  sentence  of  newly 
redesignated  paragraph  (a)(2)  is 
amended  by  removing  the  words  "For 
each  fiscal  year,  FNS  shall  allocate"  and 
by  removing  the  word  "agency". 

e.  Paragraph  (b)(2)  is  revised  in  its 
entirety. 

f.  The  introductory  text  of  paragraph 
(b)(3)  is  revised  in  its  entirety. 

g.  Paragraph  (b)(3)(iv)  is  amended  by 
removing  the  second  sentence. 

h.  Paragraph  (b)(4)  is  revised  in  its 
entirety. 

i.  Paragraph  (c)  through  (e)  are 
redesignated  as  (f)  through  (h), 
respectively,  and  new  paragraphs  (c), 
(d),  and  (e)  are  added. 

j.  In  newly  redesignated  paragraph 
(h),  the  reference  to  paragraph  "(a)"  is 
replaced  by  a  reference  to  paragraph 
"(a)(1)",  and  the  reference  to  paragraph 
"(b)"  is  replaced  by  a  reference  to 
paragraph  "(a)(2)". 

k.  A  new  paragraph  (i)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§  235.4    Allocation  of  funds  to  States. 

(a)  Nondiscretionary  SAE  Funds.  For 
each  fiscal  year,  FNS  shall  allocate  the 
following: 

***** 

(b)  Discretionary  SAE  Funds.  For 
each  fiscal  year,  FNS  shall  provide  the 
following  additional  allocations: 

***** 

(2)  $30,000  to  each  State  which 
administers  the  Food  Distribution 
Program  (7  CFR  part  250)  in  schools 
and/or  institutions  which  participate  in 
programs  under  parts  210,  220,  226  of 
this  title. 

(3)  amounts  derived  by  application  of 
the  following  four-part  formula  to  each 
State  agency  which  is  allocated  funds 
under  paragraph  (a)  of  this  section: 
***** 

(4)  Funds  which  remain  after  the 
allocations  required  in  paragraphs  (a)(1), 
(a)(2),  (b)(1),  (b)(2)  and  (b)(3)  of  this 
seotion,  and  after  any  payments 


provided  for  under  paragraph  (h)  of  this 
section,  as  determined  by  the  Secretary, 
to  those  States  which  administer  the 
Food  Distribution  Program  (7  CFR  part 
250)  in  schools  and/or  institutions  which 
participate  in  programs  under  parts  210. 
220,  or  226  of  this  title  and  to  those 
States  which  administer  part  226  of  this 
title.  FNS  shall  distribute  any  funds 
allocated  to  States  for  the  Food 
Distribution  Program  to  the  distributing 
agency  or  agencies  within  each  State 
that  are  responsible  for  the 
administration  of  that  Program  for  use  in 
accordance  with  §  235.6(c).  When  more 
than  one  such  distributing  agency 
administers  the  Food  Distribution 
Program  for  programs  under  parts  210. 
220.  and/or  226  of  this  title,  each  such 
distributing  agency  shall  be  provided  a 
pro  rata  share  of  the  funds  allocated 
under  this  section  equal  to  the  ratio 
which  the  total  value  of  USDA  donated 
foods  delivered  to  that  distributing 
agency  for  disbursement  to  schools  and/ 
or  institutions  participating  in  the 
programs  under  parts  210.  220,  and/or 
226  of  this  title  in  the  second  preceding 
fiscal  year  bears  to  the  total  value  of 
USDA  donated  foods  delivered  to  the 
State  for  such  programs  during  that 
same  year.  The  amount  of  funds  to  be 
allocated  for  any  fiscal  year  to  each 
State  which  administers  the  Child  and 
Adult  Care  Food  Program  shall  bear  the 
same  ratio  to  the  total  amount  of  funds 
made  available  for  allocation  to  all 
States  under  this  paragraph  as  the 
amount  of  funds  allocated  to  each  State 
under  paragraph  (a)(2)  of  this  section 
bears  to  the  amount  allocated  to  all 
States  under  that  paragraph. 

(c)  SAE  Funds  for  the  Child  and  Adult 
Care  Food  Program.  If  a  State  elects  to 
have  a  separate  State  agency  administer 
the  adult  care  component  of  the  Child 
and  Adult  Care  Food  Program,  such 
separate  State  agency  shall  receive  a 
pro  rata  share  of  the  SAE  funds 
allocated  to  the  State  under  paragraphs 
(a)(2).  (b)(1),  and  (b)(4)  of  this  section 
which  is  equal  to  the  ratio  of  funds 
expended  by  the  State  for  the  adult  care 
component  of  the  Child  and  Adult  Care 
Food  Program  during  the  second 
preceding  fiscal  year  to  the  funds 
expended  by  the  State  for  the  entire 
Child  and  Adult  Care  Food  Program 
during  the  second  preceding  fiscal  year. 
The  remaining  funds  shall  all  allocated 
to  the  State  agency  administering  the 
child  and  Adult  Care  Food  Program. 

(d)  Nondiscretionary  SAE  Funds  for 
State  Food  Distribution  Administrative 
Costs.  FNS  shall  calculate  a  pro  rata 
share  of  the  total  of  the  funds  allocated 
under  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  to  be  used  for  administrative 
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costs  incurred  in  the  distribution  of 
USDA  donated  foods  to  schpols  andyur 
institutions  participating  in  ^ograms 
under  parts  210.  22a  or  226  of  this  title. 
The  pro  rata  share  shall  be  calculated  as 
follows; 

(1)  For  the  programs  under  parts  210 
and  220  of  this  title,  the  share  shall  bear 
the  same  ratio  to  the  nondiscretionary 
SAE  funds  allocated  under  paragraph 
(a)(1)  of  this  section  that  the  value  of  the 
portion  of  USDA  donated  foods  which  is 
earned  on  the  basis  of  meals  served  and 
provided  as  part  of  the  authorized  level 
of  assistance  delivered  to  the  State  for 
the  National  School  Lunch  Program 
during  the  second  preceding  fiscal  year 
bears  to  the  sum  of  the  value  of  the 
portion  of  USDA  donated  foods  which  is 
earned  on  the  basis  of  meals  served  and 
provided  as  part  of  the  authorized  level 
of  assistance  delivered  to  the  State  for 
the  National  School  Lunch  Program 
during  the  second  preceding  fiscal  year 
plus  the  total  amount  of  funds  expended 
within  the  State  under  sections  4  and  11 
of  the  National  School  Lunch  Act  as 
amended,  and  sections  3  and  4  of  the 
Child  Nutrition  Act  of  1966.  as  amended. 
during  the  second  preceding  fiscal  year. 

(2)  For  the  program  administered 
under  part  228  of  this  title,  the  share 
shall  bear  the  same  ratio  to  the 
nondiscretionary  SAE  funds  allocated 
under  paragraph  (a)(2)  of  this  section 
that  the  value  of  the  portion  of  USD.^ 
donated  foods  which  is  earned  on  the 
basis  of  meals  served  and  provided  as 
part  of  the  authorized  level  of  assistance 
delivered  to  the  State  for  such  program 
during  the  second  preceding  fiscal  year 
bears  to  the  sum  of  the  value  of  the 
portion  of  USDA  donated  foods  which  is 
earned  on  the  basis  of  meals  served  and 
provided  as  part  of  the  authorized  level 
of  assistance  delivered  to  the  State  for 
such  program  during  the  second 
preceding  fiscal  year  plus  the  total 
amount  of  funds  expended  within  the 
State  under  section  17  of  the  National 
School  Lunch  Act.  as  amended,  during 
the  second  preceding  fiscal  year. 

(.3)  Once  the  calculations  in 
paragraphs  (d)(1)  and  (d)(2)  are 
completed.  FNS  shall  allocate  the 
redirected  share  for  each  program  to  the 
agency  or  agencies  within  each  State 
that  currently  administers  the  Food 
Distribution  Program  for  programs  under 
parts  210.  220.  and/or  226  of  this  title, 
respectively,  for  use  in  accordance  with 
§  235.b(c).  However,  the  Department 
may  adjust  the  amount  of  the  redirected 
share  for  States  with  laws  requiring  a 
transfer  of  funds  designated  for  the 
distributing  agency  for  administrative 
costs  incurred  in  the  distribution  of 
USDA  donated  foods  for  the  programs 


under  parts  210.  220.  and/or  226  of  this 
title. 

(e)  Discretionary  SAE  funds  for  the 
Food  Distribution  Program.  FNS  shall 
distribute  the  funds  allocated  in 
paragraph  (b)(2)  of  this  section  to  the 
distributing  agency  or  agencies  within 
each  State  that  are  responsible  for  the 
administration  of  the  Food  Distribution 
Program  for  use  in  accordance  with 
§  235.6(c).  When  more  than  one  such 
distributing  agency  administers  the  Food 
Distribution  Program  for  programs  under 
parts  210.  220.  and/or  226  of  this  title, 
each  such  distributing  agency  shall  be 
provided  a  pro  rata  share  of  the  funds 
allocated  in  paragraph  (b)(2)  of  this 
section  equal  to  the  ratio  which  the  total 
value  of  USUA  donated  foods  delivered 
to  that  distributing  agency  for 
disbursement  to  schools  and/or 
institutions  participating  in  programs 
under  parts  2ia  220.  and/or  226  of  this 
title  in  the  second  preceding  fiscal  year 
bears  to  the  total  value  of  USDA 
donated  foods  delivered  to  the  State  for 
such  programs  during  that  same  year. 
•        •        •        •        • 

(i)  Funds  allotted  to  State  agencies 
under  this  section  shall  be  subject  to  the 
reallocation  provisions  of  §  235.5fd). 

5.  In  S  235.5: 

a.  The  first  sentence  of  paragraph 
(b)(1)  is  amended  by  replacing  the 
semicolon  following  the  words 
"upcoming  fiscal  year"  with  a  period 
and  by  remo\nng  the  remainder  of  the 
sentence. 

b.  Paragraph  (e)  is  revised  in  its 
entirety. 

The  revision  reads  as  follows: 

§  235.5    Payments  to  States. 

•  •  «  •  « 

(e)  Return  of  funds.  (1)  In  Fiscal  Year 
1991.  up  to  25  percent  of  the  SAE  funds 
allotted  to  each  State  agency  under 
§  235.4  may  remain  available  for 
obligation  and  expenditure  in  the 
second  fiscal  year  of  the  grant.  In 
subsequent  fiscal  years,  up  to  20  percent 
may  remain  available  for  obligation  and 
expenditure  in  the  second  fiscal  year. 
The  maximum  amount  to  remain 
available  wiii  be  calculated  at  the  time 
of  the  formula  allocation  by  multiplying 
the  appropriate  percentage  by  each 
State  agency's  formula  allocation  as 
provided  under  5  235.4(a)  through  (e).  At 
the  end  of  the  first  fiscal  year,  the 
amount  subject  to  the  retention  limit  is 
determined  by  subtracting  the  amount 
reported  by  the  State  agency  on  Line  k 
(Total  Federal  share  of  outlays  and 
unliquidated  obligations)  of  the  fourth 
quarter  Standard  Form  (SF)  269. 
Financial  Status  Report,  from  the  total 
amount  of  SAE  funds  made  available  for 


that  fiscal  year  (i.e..  the  formula 
allocation  adjusted  for  any  transfers  or 
reallocations).  Any  funds  in  excess  of 
the  amount  that  remains  available  to 
each  State  agency  shall  be  returned  to 
FNS. 

(2)  At  the  end  of  the  fiscal  year 
foUowring  the  fiscal  year  for  which  funds 
were  allocated,  each  State  agency  shall 
return  any  funds  made  available  which 
are  unexpended. 

(3)  Return  of  funds  by  the  State 
agency  shall  be  made  as  son  as 
practicable,  but  in  any  event,  not  later 
than  30  days  following  deiTu.nds  by  FNS. 

6.  In  §  235.6: 

a.  Paragraph  (a)  is  amended  by 
revising  the  last  sentence. 

b.  Paragraph  (c)  is  revised  in  its 
entirety. 

c.  Paragraphs  (e),  (g).  (h),  and  (i)  are 
redesignated  as  (d).  (e).  (f).  and  (g). 
respectively,  and  a  new  paragraph  (h)  is 
added. 

d.  Newly  redesignated  paragraph  (g) 
is  amended  by  changing  the  reference  to 
paragraph  "(h) "  to  paragraph  "(f)"- 

The  revisions  and  addition  read  as 
follows: 

§235.6    Used  Of  funds. 

(a)  *  *  *  Up  to  25  percent  oi  funds 
allocated  under  §  235.4  (a)  through  (e) 
for  Fiscal  Year  1991  and  up  to  20  percent 
of  funds  allocated  in  subsequent  fiscal 
years  to  a  State  agency  may,  subject  to 
the  provisions  of  §  235.5  of  this  part, 
remain  available  for  obligation  and 
expenditure  by  such  State  agency  during 
the  following  fiscal  year. 
*        •        •        •        • 

(c)  The  SAE  funds  allocated  under 
paragraphs  §  235.4  {b)(2),  {b)(4).  and  (d) 
shall  be  used  exclusively  for  Food 
Distribution  Program  administrative 
expenses  for  the  programs  under  parts 
210,  22a  and  226  of  this  title  by  any 
distributing  agency  which  receives  such 
funds.  SAE  funds  allocated  under 
§  235.4  (a)(1).  (a)(2l,  (b)(1),  (b)(3)  and  {(]. 
and  those  funds  for  the  Child  and  Adult 
Care  Food  Program  under  (b)(4)  which 
are  not  otherwise  redirected  for  the 
Food  Distribution  Program  under 
§  235.4(d)  may  be  used  to  assist  in  the 
administration  of  the  Food  Distribution 
Program  for  such  purposes.  However,  no 
funds  designated  for  the  exclusive  use  of 
the  Food  Distribution  Program  may  be 
transferred  by  any  State  agency  for 
other  purposes.  Furthermore,  for  each 
fiscal  year  beginning  with  Fiscal  Year 
1993.  expenditures  of  funds  from  State 
sources  for  adrtiinistrative  costs 
incurred  in  the  distribution  of  USDA 
donated  foods  to  schools  and 
institutions  which  participate  in 
programs  governed  by  parts  2'iO.  220. 
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that  fiscal  year  (i.e.,  the  formula 
allocation  adjusted  for  any  transfers  or 
reallocations).  Any  funds  in  excess  of 
the  amount  that  remains  available  to 
each  State  agency  shall  be  returned  to 
FNS. 

(2)  At  the  end  of  the  fiscal  year 
following  the  fiscal  year  for  which  funds 
were  allocated,  each  State  agency  shall 
return  any  funds  made  available  which 
are  unexpended. 

(3)  Return  of  funds  by  the  State 
agency  shall  be  made  as  son  as 
practicable,  but  in  any  event,  not  later 
than  30  days  following  denuinds  by  FNS. 

6.  In  §  235.6: 

a.  Paragraph  (a)  is  amended  by 
revising  the  last  sentence. 

b.  Paragraph  (c)  is  revised  in  its 
entirety. 

c.  Paragraphs  (e),  (g),  (h),  and  (i)  are 
redesignated  as  (d),  (e),  (H.  and  (g). 
respectively,  and  a  new  paragraph  (h)  is 
added. 

d.  Newly  redesignated  paragraph  (g) 
is  amended  by  changing  the  reference  to 
paragraph  "(h)"  to  paragraph  "(f)"- 

The  revisions  and  addition  read  as 
follows: 

§235.6    Used  Of  funds. 

(a)  *  *   '  Up  to  25  percent  oi  funds 
allocated  under  §  235.4  (a)  through  (e) 
for  Fiscal  Year  1991  and  up  to  20  percent 
of  funds  allocated  in  subsequent  fiscal    ■ 
years  to  a  State  agency  may,  subject  to 
the  provisions  of  §  235.5  of  this  part, 
remain  available  for  obligation  and 
expenditure  by  such  State  agency  during 
the  following  fiscal  year. 
•        •        *        •        * 

(c)  The  SAE  funds  allocated  under 
paragraphs  §  235.4  (b)(2),  (bK4),  and  (d) 
shall  be  used  exclusively  for  Food 
Distribution  Program  administrative 
expenses  for  the  programs  under  parts 
210,  22a  and  226  of  this  title  by  any 
distributing  agency  which  receives  such 
funds.  SAF.  funds  allocated  under 
§  235.4  (a)(1),  (a)(2).  (b)(1).  (b)(3)  and  (f). 
and  those  funds  for  the  Child  and  Adult 
Care  Food  Program  under  {b)(4)  which 
are  not  otherwise  redirected  for  the 
Food  Distribution  Program  under 
§  235.4(d)  may  be  used  to  assist  in  the 
administration  of  the  Food  Distribution 
I^ogram  for  such  purposes.  However,  no 
funds  designated  for  the  exclusive  use  of 
the  Food  Distribution  Program  may  be 
transferred  by  any  State  agency  for 
other  purposes.  Furthermore,  for  each 
fiscal  year  beginning  with  Fiscal  Year 
1993,  expenditures  of  funds  from  State 
sources  for  adrfiinistrative  costs 
incurred  in  the  distribution  of  USDA 
donated  foods  to  schools  and 
institutions  which  participate  in 
programs  governed  by  parts  210.  220, 


and/or  226  of  this  title  shall  not  be  less 
than  the  amount  of  such  funds  expended 
in  Fiscal  Year  1991. 

•  •  •  *  * 

(h)  Subject  to  the  availability  of  funds. 
FNS  shall  allocate  a  minimum  of 
$3,000,000  in  Fiscal  Year  1992  and  a 
minimum  of  $4.00a000  in  Fiscal  Years 
1993  and  1994,  respectively,  of  funds 
returned  form  the  previous  fiscal  year 
because  they  exceed  the  limitations  in 
§  235.6(a)  to  private  nonprofit 
crganizations  participating  in  projects 
authorized  by  section  18(f)  of  the 
National  School  Lunch  Act,  as  amended. 
FNS  shall  reallocate  any  of  the  excess 
funds  above  the  minimum  level  in 
accordance  with  §  235.5(d). 

s  235.7    rAmendtd] 

7.  In  §  235.7. 

a.  Paragraph  (b)  is  amended  by 
changing  the  reference  to  "5  235.4(c)"  to 

"5  235.4(f)". 

b.  The  first  sentence  of  paragraph  (c) 
is  amended  by  removing  the  words 
"directed  by  Congress  and  requested" 
and  adding  in  their  place  the  word 
"authorized."  Paragraph  (c)  is  further 
f:mended  by  removing  the  words  "FY 
'80"  from  the  last  sentence. 

^235.11    (AntendMl] 

8.  Fn  §  235.11: 

a.  Paragraph  (b)(2)  is  amended  by 
changing  the  reference  to  "5  235.4(a)"  to 
'  §  235.4(a)(1)". 

b.  Paragraph  (b)(3)  is  amended  by 

t  i.anging  the  reference  to  "5  235.4(b)"  to 
•§  235.(4){a)(l)  •. 

c.  Paragraph  {b)(4)  is  amended  by 
changing  tl^e  reference  to  "§  235.4(a)"  to 
"§  235.4(a)(2)". 

d.  Paragraph  (b)(7]  is  amended  by 
changing  the  reference  to  "5  235.4(e)"  to 
"§  235.(5)(d)". 

Dated:  November  26. 1996. 
Betty  )o  Nelaen, 

Administrator. 

[PR  Doa  91-29196  Filed  12-5-91;  8:45  am] 

BitUNG  COOC  3410-30-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 
RIN  0960-AD06 

Earnings  and  Benefit  Statements 

agency:  Social  Security  Administration, 

HHS. 

ACTtOM:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  revise 
our  rules  on  furnishing  statements  of 


earnings  and  benefit  information  to 
individuals.  Under  the  proposed  rules, 
we  explain  when  we  will  furnish  an 
individual,  upon  request,  a  statement  of 
his  or  her  earnings  shown  on  our 
records,  an  estimate  of  the  monthly 
benefits  potentially  payable  to  the 
individual  and  his  or  her  dependents 
and  survivors,  and  a  description  of 
benefits  payable  under  medicare.  These 
proposed  regulations  also  reflect  the 
requirements  of  section  10308  of  Public 
Law  101-239.  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  1989) 
that  were  effective  beginning  October  1. 
1990  and  section  5111  of  Public  Law  101- 
508,  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  1990). 
DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  February  4. 1992. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATtON  CONTACT: 
lack  Schanberger,  Legal  Assistant,  3-^- 
1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (301) 
965-6471. 

SUPPLEMENTARY  iNFORMATiOfr.  Section 
205(c)(2)(A)  of  the  Social  Sectmty  Act 
(the  Act)  requires  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  to  inform,  upon  request,  an 
individual,  his  survivor  or  legal 
representative,  or  the  legal 
representative  of  his  estate  of  the 
amounts  of  wages  and  self-employment 
income  of  the  individual  and  the  periods 
during  which  the  wages  were  paid  and 
the  self-employment  income  derived. 
The  information  provided  is  the 
information  that  is  shown  on  the 
Secretary's  records  at  the  time  the 
request  is  received. 

For  many  years,  our  established 
procedure  under  this  statutory 
provision,  as  explained  in  20  CFR 
404.810  and  422.125,  was  to  furnish,  upon 
request,  a  statement  of  the  earnings 
credited  to  an  individual's  Social 
Security  earnings  record  and  his  or  her 
insured  status.  In  1988,  we  began 
furnishing  a  more  detailed  statement 
called  a  Personal  Earnings  and  Benefit 
Estimate  Statement.  This  statement 


showed,  among  other  things,  the 
individual's  earnings  that  were  taxed  for 
Social  Security  each  year,  the  number  of 
Social  Security  credits,  i.e.,  quarters  of 
coverage,  the  individual  has  earned,  and 
an  estimate  of  the  Social  Security  and 
Medicare  hospital  insurance  taxes  paid 
by  the  individuaL  This  statement  also 
provided  estimates  of  monthly  Social 
Security  benefits  for  the  individual  and 
his  or  her  family,  and  information  about 
Social  Security  and  Medicare  benefits. 

OBRA  1989,  as  amended  by  OBRA 
1J90.  added  section  1143  to  the  Act, 
Section  1143  requires  that  we  take 
several  actions.  First  by  October  1. 
1990,  the  statute  requires  us  to  provide, 
upon  the  request  of  an  "eligible 
individual."  a  statement  that  contained 
certain  information  as  shown  by  our 
records  at  the  date  of  the  request. 
Section  1143  defines  an  "eligible 
individual"  as  one  who  has  a  Social 
Security  number,  has  attained  age  25  or 
over,  and  has  wages  net  earnings  from 
self-employment.  The  statement  we 
provide  under  section  1143  of  the  Act  is 
to  contain  the  following  information  as 
shown  by  our  records  on  the  date  of  the 
request. 

1.  The  amount  of  wages  paid  to  and 
self-employment  income  derived  by  the 
individual: 

2.  An  estimate  of  the  aggregate  of  the 
employee  and  self-employment 
contributions  of  the  individual  for  old- 
age,  survivors',  and  disability  insurance 
benefits: 

3.  A  separate  estimate  of  the 
aggregate  of  the  employee  and  self- 
employment  contributions  of  the 
individual  for  Medicare  hospital 
insurance  benefits:  and 

4.  An  estimate  of  the  potential 
monthly  old-age.  disability,  dependents', 
and  survivors'  insurance  benefits 
payable  on  the  individual's  earnings 
record  and  a  description  of  the  benefits 
payable  under  Medicare. 

Second,  section  1143  of  the  Act 
provides  that  by  not  later  than 
September  30, 1995,  we  are  to  furnish 
this  statement  to  each  "eligible 
individual"  who  has  attained  age  60  by 
October  1, 1994.  has  Social  Security 
earnings,  is  not  receiving  Social  Security 
benefits,  and  for  whom  we  can 
determine  a  current  mailing  address  by 
methods  we  consider  appropriate.  We 
are  to  mail  these  statements  without 
requiring  a  request  from  the  individual. 
In  each  fiscal  year  from  1955  throiigh 
1999.  we  will  send  this  statement  to 
"eligible  individuals  receiving  these 
statements  that  the  information  will  be 
updated  annually  and  is  available  upon 
request. 
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1     Third,  section  1143  of  the  Act  states 
that  beginning  not  later  than  October  1. 
1999,  we  shall  provide  statements 
containing  the  above  information  on  an 
annual  basis  to  each  "eligible 
individual"  who  has  Social  Security 
earnings,  is  not  receiving  Social  Security 
benefits,  and  for  whom  we  can 
determine  a  current  mailing  address  by 
methods  we  consider  appropriate.  For 
persons  who  have  not  attained  age  50. 
the  statement  we  send  will  contain 
either  an  estimate  of  monthly  retirement 
benefits  or  a  description  of  the  Social 
Security  benefits,  including  dependents' 
benefits,  that  are  available  upon 
retirement. 

We  are  including  in  these  proposed 
regulations  those  provisions  of  section 
1143  that  were  effective  on  October  1. 
1990.  The  provisions  that  we  must 
implement  by  September  30, 1995,  and 
beginning  October  1, 1999.  will  be  added 
by  subsequent  amendments  to  the 
regulations.  Under  the  proposed 
regulations,  the  statement  of  earnings 
and  the  benefit  estimate  we  send  in 
accordance  with  section  1143  of  the  Act 
is  essentially  the  same  as  the  Personal 
Earnings  and  Benefit  Estimate 
Statement  we  began  furnishing  in  1988. 
The  notable  difference  is  that  pursuant 
to  section  1143,  the  new  statements 
show  Social  Security  contributions 
separately  from  Medicare  hospital 
insurance  contributions. 

In  these  proposed  regulations,  we  are 
updating  our  existing  rules  to  explain 
who  may  request  a  statement  of 
earnings  and  a  benefit  estimate,  how  the 
request  should  be  made,  the  information 
we  will  need  to  provide  the  statement, 
and  the  information  that  will  be  shown 
on  the  statement.  Section  1143  of  the  Act 
states  that  only  persons  who  have 
attained  age  25  and  who  request  this 
statement  are  to  be  given  a  statement 
that  includes  all  the  information  set  out 
in  that  section.  However,  under  the 
proposed  regulations,  we  will  provide 
this  information  to  persons  under  age  25 
who  request  it  and  who  have  a  Social 
Security  number  and  wages  or  net 
earnings  from  self-employment  that  are 
subject  to  Social  Security  taxes. 

In  these  proposed  regulations,  we  are 
revising  §  404.810  to  describe  the  right  to 
obtain  a  statement  of  earnings  and  a 
benefit  estimate,  how  to  request  it,  and 
the  information  we  need  to  comply  with 
the  request.  In  a  new  §  404.611,  we  list 
the  information  that  we  will  furnish  in 
the  statement  of  earnings  and  benefit 
estimate.  Further,  we  are  revising 
§  422.125  so  that  most  of  the  rules  on 
statements  of  earnings  will  be  located  in 
Subpart  1  of  Part  404.  This  proposed 


revision  will  result  in  rules  that  are 
clearer  and  easier  to  use. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  does  not  meet 
any  of  the  threshold  criteria  for  a  major 
rule.  Because  we  currently  issue 
earnings  information  and  benefit 
estimates  to  individuals  upon  request, 
neither  section  10308  of  OBRA  1989  nor 
section  5111  of  OBRA  1990  and  these 
regulations  will  impose  any  additional 
program  or  administrative  costs  at  this 
time.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  these  regulations  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L. 
96-354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance:  93.805  Social  Security- 
Survivors  Insurance;  93.773  Medicare- 
Hospital  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits:  Disability 
benefits:  Old-Age,  Survivors,  and 
Disability  Insurance. 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure;  Freedom  of  information; 
Organization  and  functions 
(Government  agencies);  Social  Security. 

Dated:  June  21.1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  September  24. 1991. 
Louis  W.  Sullivan, 
Secretary  ofHeallli  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  proposed  to  amend 
subpart  I  of  part  404  of  20  CFR  chapter 
m  and  subpart  B  of  part  422  of  20  CFR 
chapter  III  as  follows: 


PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  I 
is  revised  to  read  as  follows: 

Authority:  Sees.  205(a).  (c)(1),  (c)(2)(A). 
(c)(4),  (c)(5),  (c)(6).  and  (p),  1102  and  1143  of 
the  Social  Security  Act:  42  U.S.C.  405(a), 
(c)(1),  (c)(2)(A),  (c)(4).  (c)(5).  (c)(6),  and  (p). 
1302,  and  1320b-13. 

2.  Section  404.810  is  revised  to  read  ae 
follows: 

§  404J10    How  to  obtain  a  statement  of 
earnings  and  a  txnef  it  estimate  statement 

(a)  Right  to  a  statement  of  earnings 
and  a  benefit  estimate.  You  or  your  legal 
representative  or,  after  your  death,  your 
survivor  or  the  legal  representative  of 
your  estate  may  obtain  a  statement  of 
your  earnings  as  shown  on  our  records 
at  the  time  of  the  request.  If  you  have  a 
Social  Security  number  and  have  wages 
or  net  earnings  from  self-employment, 
you  may  also  request  and  receive  an 
earnings  statement  that  will  include  an 
estimate  of  the  monthly  old-age. 
disability,  dependents',  and  survivors' 
insurance  benefits  potentially  payable 
on  your  earnings  record,  together  with  a 
description  of  the  benefits  payable 
under  the  Medicare  program.  You  may 
request  these  statements  by  writing, 
calling,  or  visiting  a  Social  Security 
office. 

(b)  Contents  of  request.  When  you 
request  a  statement  of  your  earnings,  we 
will  ask  you  to  complete  a  prescribed 
form,  giving  us  your  name.  Social 
Security  number,  date  of  birth,  and  sex. 
You,  your  authorized  representative  or. 
after  your  death,  your  survivor  or  the 
legal  representative  of  your  estate  will 
be  asked  to  sign  and  date  the  form.  If 
you  are  requesting  an  estimate  of  the 
monthly  benefits  potentially  payable  on 
your  earnings  record,  we  will  also  ask 
you  to  give  us  the  amount  of  your 
earnings  for  the  last  year,  an  estimate  of 
your  earnings  for  the  current  year,  an 
estimate  of  your  earnings  for  future 
years  before  your  planned  retirement, 
and  the  age  at  which  you  plan  to  retire, 
so  that  we  can  give  you  a  more  realistic 
estimate  of  the  benefits  that  may  be 
payable  on  your  record. 

3.  Section  404.811  is  added  to  read  as 
follows: 

§  404.81 1    The  statement  of  earnings  and 
benefit  estimate. 

(a)  General.  After  receiving  a  request 
for  a  statement  of  earnings  and  the 
information  we  need  to  comply  with  the 
request,  we  will  provide  you  or  your 
authorized  representative  a  statement  of 
the  earnings  credited  to  your  record  at 
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PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  I 
is  revised  to  read  as  follows: 

Authority:  Sees.  205(a).  (c)ll).  (c)(2)(A). 
(c)(4).  (c)(5).  (c)(6).  and  (p).  1102  and  1143  of 
the  Social  Security  Act:  42  U.S.C.  405(a). 
(c)(1).  (c)(2)(A).  (c)(4).  (c)(5).  (c)(6),  and  (p). 
1302.  and  1320b-13. 

2.  Section  404.810  is  revised  to  read  as 
follows: 

§  404.*10    How  to  obtain  a  statement  of 
earnings  and  a  benefit  estimate  statement. 

(a)  Right  to  a  statement  of  earnings 
and  a  benefit  estimate.  You  or  your  legal 
representative  or.  after  your  death,  your 
survivor  or  the  legal  representative  of 
your  estate  may  obtain  a  statement  of 
your  earnings  as  shown  on  our  records 
at  the  time  of  the  request.  If  you  have  a 
Social  Security  number  and  have  wages 
or  net  earnings  from  self-employment, 
you  may  also  request  and  receive  an 
earnings  statement  that  will  include  an 
estimate  of  the  monthly  old-age. 
disability,  dependents',  and  survivors' 
insurance  benefits  potentially  payable 
on  your  earnings  record,  together  with  a 
description  of  the  benefits  payable 
under  the  Medicare  program.  You  may 
request  these  statements  by  writing, 
calling,  or  visiting  a  Social  Security 
office. 

(b)  Contents  of  request.  When  you 
request  a  statement  of  your  earnings,  we 
will  ask  you  to  complete  a  prescribed 
form,  giving  us  your  name.  Social 
Security  number,  date  of  birth,  and  sex. 
You,  your  authorized  representative  or. 
after  your  death,  your  survivor  or  the 
legal  representative  of  your  estate  will 
be  asked  to  sign  and  date  the  form.  If 
you  are  requesting  an  estimate  of  the 
monthly  benefits  potentially  payable  on 
your  earnings  record,  we  will  also  ask 
you  to  give  us  the  amount  of  your 
earnings  for  the  last  year,  an  estimate  of 
your  earnings  for  the  current  year,  an 
estimate  of  your  earnings  for  future 
years  before  your  planned  retirement, 
and  the  age  at  which  you  plan  to  retire, 
so  that  we  can  give  you  a  more  realistic 
estimate  of  the  benefits  that  may  be 
payable  on  your  record. 

3.  Section  404.811  is  added  to  read  as 
follows: 

§  404.81 1    The  statement  of  earnings  and 
benefit  estimate. 

(a)  General.  After  receiving  a  request 
for  a  statement  of  earnings  and  the 
information  we  need  to  comply  with  the 
request,  we  will  provide  you  or  your 
authorized  representative  a  statement  of 
the  earnings  credited  to  your  record  at 


the  time  of  your  request,  bi  addition,  we 
will  include  estimates  of  the  benefits 
potentially  payable  on  your  record  with 
the  statement  of  earnings.  If  we  are 
unable  to  provide  all  this  information, 
we  will  explain  why  we  are  unable  to  do 
so. 

(b)  Contents  of  statement  of  earnings 
and  benefit  estimate.  A  statement  of 
your  earnings  that  includes  an  estimate 
of  the  monthly  benefits  potentially 
payable  on  your  record  will  contain  the 
following  information: 

(1)  The  Social  Security  taxes  earnings 
you  have  received  as  showTi  by  our 
records  as  the  date  of  your  request; 

(2)  An  estimate  of  the  Social  Security 
and  Medicare  hospital  insurance  taxes 
you  have  paid  as  shown  on  our  records 
as  of  the  date  of  your  request; 

(3)  The  number  of  credits,  i.e., 
quarters  of  coverage,  not  exceeding  40, 
you  have  both  Social  Security  and 
Medicare  health  insurance  purposes. 

(4)  The  total  number  of  credits,  i.e.. 
quarters  of  coverage,  you  must  have  for 
Social  Security  benefits; 

(5)  An  estimate  for  the  monthly  old- 
age,  disability,  dependents',  and 
survivors'  insurance  benefits  potentially 
payable  on  your  record; 

(6)  A  description  of  the  benefits 
payable  under  the  Medicare  program; 
and 

(7)  A  statement  of  your  right  to 
request  a  correction  of  your  earnings 
record. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

1.  The  authority  citation  for  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  Sees.  205. 1102.  and  1143  of  the 
Social  Security  AcU  42  U.S.C.  405. 1302,  and 
1320b-13. 

2.  Section  422.12S  is  amended  by 
revising  paragraphs  (a)  and  (b),  by 
removing  paragraphs  fc)  and  (d),  by 
redesignating  paragraphs  (p)-(h)  as  (c)- 
(f),  and  by  revising  newiy  redesignated 
paragraph  (c)  to  read  as  follows: 

§422.12S    Statement  of  earnings;  resoiving 
earnings  discrtpanciea. 

(a)  Requesting  a  statement  of  earnings 
and  estimated  benefits.  An  individual 
may  obtain  a  statement  of  the  earnings 
on  his  earnings  record  and  an  estimate 
of  Social  Security  benefits  potentially 
payable  on  his  record  by  writing, 
calling,  or  visiting  any  Social  Security 
office.  An  individual  may  obtain  this 
information  by  completing  the  proper 
form.  See  20  CFR  404.810(b)  for  the 
information  the  Social  Security 
Administration  requires  from  an 
individual  who  wants  a  statement  of 
earnings  and  benefit  estimate. 


(b)  Statement  of  earnings  and 
estimated  benefits.  Upon  receipt  of  such 
a  request,  the  Social  Security 
Administration  will  provide  the 
individual  without  charge,  a  statement 
of  earnings  and  benefit  estimate  or  an 
earnings  statement  See  20  CFR  404.810ff 
concerning  the  information  contained  in 
these  statements. 

(c)  Detailed  earnings  statements.  A 
more  detailed  earnings  statement  will  be 
furnished  upon  request,  generally 
without  charge,  where  the  request  is 
program  related  under  §  422.440.  If  the 
request  for  a  more  detailed  statement  is 
not  program  related  under  §  422.440,  a 
charge  will  be  imposed  according  to  the 
schedule  of  fees  set  out  in  S  422.441. 

•        *        «        •        * 
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POSTAL  SERVICE 
39  CFR  PART  111 

Eligibility  Requirements  for  Certain 
Bulk  Rate  Third-Claaa  MaH 

agency:  Postal  Service. 
action:  Proposed  rule. 

SUMMARY:  In  accordance  with  the  Postal 
Service  Appropriations  Act  of  1991  (Pub. 
L.  101-509),  promotional  materials  that 
pertain  to  an  insurance  policy  may  not 
be  mailed  at  the  special  (nonprofit)  bulk 
third-class  rates  of  postage  unless  the 
coverage  provided  by  the  policy  is  not 
generally  otherwise  commercially 
available.  This  proposed  rule  would 
revise  {  625.522(b)  of  the  Domestic  Mail 
Manual  to  set  forth  guidelines  for 
determining  whether  the  coverage 
provided  by  an  insurance  policy  offered 
by  an  authorized  nonprofit  organization 
to  its  members  is  not  generally 
otherwise  commercially  available. 

DATES:  Comments  must  be  received  on 

or  before  February  4, 1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Director. 
Office  of  Classification  and  Rates 
Administration,  U.S  Postal  Service,  475 
LEnfant  Plaza,  SW.,  Washington,  DC 
20280-5902.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  pjn.,  Monday  through  Friday, 
in  room  8430  at  the  above  address. 
FOR  RJRTHER  INRNIMATKW  CONTACT: 
Martin  L.  Cohen  (202)  268-5169. 
SUPPLEMENTARY  INFORMATIOM:  The 
Postal  Service  Appropriations  Act  of 
1991  (Pub.  L  101-509),  limited  the 
material  which  may  be  sent  at  the 
special  bulk  third-cluss  rates  of  postage. 


including  restrictions  concerning  certain 
insurance  solicitations.  On  September 
13. 1991,  the  Postal  Service  adopted 
regulations  implementing  this 
legislation,  including  a  provision  stating 
that  the  special  bulk  third-class  rates 
shall  not  be  used  for  the  entry  of 
material  which  advertises,  promotes, 
offers,  or  for  a  fee  or  consideration, 
recommends,  describes,  or  announces 
the  availability  of  any  insurance  policy, 
unless  the  organization  which  promotes 
the  purchase  of  such  policy  is  authorized 
to  mail  at  the  special  bulk  rates  at  the 
entry  post  office;  the  policy  is  designed 
for  and  primarily  promoted  to  the 
members,  donors,  supporters,  or 
beneficiaries  of  that  organization;  and 
the  coverage  provided  by  the  policy  is 
not  generally  otherwise  commercially 
available.  56  FR  46551  (September  13, 
1991)  (adopting  Domestic  mail  Manual 
625.522(b)). 

In  addition  to  requesting  comments  on 
the  specific  proposed  rules  during  this 
rulemaking,  the  Postal  Service  also 
"invite[dl  comments  concerning  other 
appropriate  rules.  e.g.,  concerning  the 
restrictions  on  insurance  or  travel 
mailings,  which  might  be  adopted."  56 
FR  11537  (March  19. 1991).  The  Postal 
Service  received  a  number  of  general 
comments  suggesting  that  further 
clarification  was  needed,  particularly 
concerning  the  insurance  provisions, 
and.  in  announcing  final  rules,  it 
indicated  its  intention  to  undertake 
further  rulemaking.  56  FR  46551. 46552. 
46553. 

Despite  its  invitation,  the  Postal 
Service  received  few  comments  which 
suggested  specific  substantive  rules  that 
might  be  proposed.  One  commenter 
suggested  factors  which  might  be  used 
to  identify  insurance  which  is  not 
generally  commercially  available.  It 
further  suggested  that  specific  lines  of 
insurance,  e.g..  life  or  automobile 
insurance,  might  be  determined  to  be 
generally  commercially  available.  Two 
other  comraenters  also  set  forth  specific 
proposals  on  these  matters.  This 
proposal  follows  some,  but  not  all,  of  the 
suggestions  in  the  comments. 

The  initial  comment  argued  that 
factors  other  than  the  policy  terms 
should  be  considered  in  determining 
commercial  availability.  The  suggested 
additional  factors  included  underwriting 
restrictions  to  screen  out  undesirable 
risks  that  might  preclude  certain 
segments  of  the  public  {e.g..  the  elderly) 
from  obtaining  coverage;  geographic 
scope  of  coverage:  promotional, 
marketing,  or  distribution  practices  that 
might  limit  coverage  to  specific  areas  or 
demographic  groups:  enrollment  periods, 
and  the  financial  stability  of  insurers 
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and  providers.  One  of  the  other 
comments  suggested  price  as  a  potential 
factor,  suggesting  that  a  policy  which  is 
significantly  lower-priced  [e.g..  by  30 
percent)  than  other  available  policies 
should  be  considered  to  be  not  generally 
commercially  available.  This  comment, 
along  with  the  third  comment,  also 
suggested  that  consideration  be  given  to 
whether  there  was  a  particular  element 
in  a  policy  that  other  policies  did  not 
provide  [e.g..  a  waiver  of  premiums  for 
striking  wori<ers  in  a  life  insurance 
policy). 

The  Postal  Service  believes  that  the 
terms  of  the  policy,  e.g..  the  scope  of  the 
coverage,  limitations,  and  exclusions, 
should  be  the  primary  factor  in 
determining  commercial  availability. 
The  availability  of  coverage  to  the 
targeted  category  of  mailing  recipients  is 
also  an  appropriate  factor.  This  factor 
may  be  based  upon  geographical  [i.e.. 
national,  statewide,  or  citywide)  or 
demographic  restrictions.  That  is, 
coverage  which  is  not  available  in  the 
targeted  mailing  area  or  to  the 
demographic  group  targeted  in  the 
mailing  would  be  considered  not 
generally  commercially  available. 

We  do  not  believe  that  price,  financial 
condition  of  the  insurer,  or  underwriting, 
promotional,  marketing,  or  distribution 
practices  (except  as  they  affect 
availability  to  the  targeted  audience  as 
discussed  in  the  preceding  paragraph) 
are  appropriate  factors.  As  explained  in 
our  recent  rulemaking,  the  Postal 
Service's  obligation  in  establishing  these 
regulations  is  to  adhere  to  the  intent  of 
Congress.  56  FR  46551.  The  statute 
specifically  looks  to  "the  coverage 
provided  by  the  policy."  39  U.S.C. 
3626(j)(l)(B).  without  any  indication  that 
price  or  the  financial  conditions  or 
practices  of  the  insurer  should  modify 
this  rule.  The  Postal  Service  also  does 
not  believe  that  the  presence  of  unique 
elements  in  a  type  of  policy  which  is 
otherwise  commercially  available  is 
sufficient  for  a  determination  that  the 
policy  is  not  commercially  available.  In 
the  example  citecl  above,  the  primary 
focus  of  the  policy  was  life  insurance, 
rather  than  coverage  to  provide  strike 
benefits.  Accordingly,  in  determining 
whether  the  policy  is  commercially 
available,  the  policy  would  be 
considered  life  insurance. 

The  appropriate  test  for  determining 
whether  a  policy  is  commercially 
available  is  whether  the  targeted 
individuals  may  obtain  that  coverage 
from  any  other  source,  such  as  by  the 
purchase  of  an  individual  policy  or 


participation  in  a  group  policy  through 
another  organization.  In  accordance 
with  this  test  and  the  comments 
discussed  above,  the  Postal  Service 
believes  that  certain  lines  of  insurance 
are  generally  commercially  available. 
Life,  automobile,  airplane,  travel, 
accidental  death  and  dismemberment, 
homeowner's,  property,  casualty,  and 
marine  insurance  were  cited  in  the 
comments  as  examples  that  might  be 
placed  in  this  category.  The  Postal 
Service  is  inclined  to  agree  with  each  of 
these  suggestions.  Medicare  supplement 
(medigap),  catastrophic  care,  health, 
truck,  motorhome.  motorbike, 
motorcycle,  boat,  nursing  home, 
professional  liability  (including 
malpractice),  and  hospital  indemnity 
insurance  are  other  types  of  coverage 
which  appear  to  be  generally 
commercially  available.  Other  types  of 
insurance  might  be  added  to  the  list  as 
appropriate.  It  is  cautioned,  however, 
that  this  proposed  list  is  not  meant  to  be 
exhaustive,  and  other  lines  of  coverage 
not  on  the  list  might  be  determined  to  be 
generally  commercially  available.  It  is 
also  cautioned  that  inclusion  on  this  list 
would  not  necessarily  be  determinative 
but  would  create  a  strong  presumption 
that  a  policy  is  generally  commercially 
available.  The  mailer  might  rebut  this 
presumption  with  respect  to  a  specific 
policy  by  demonstrating  that  it  is  not 
commercially  available  to  the  target 
group  of  recipients,  based  upon  the 
factors  discussed  above. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
of  553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111.1. 
List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 
PART  111-[  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403,  404,  3001-3011,  3201-3219.  3403-3406, 
3621.  5001. 

2.  Section  625.522(b)  of  the  Domestic 
Mail  Manual  is  revised  to  read  as 
follows: 

PART  625— ADDITIONAL  CONDITIONS 
FOR  SPECIAL  BULK  RATES 
ELIGIBILITY 


§  625.522    Nonp«rmissit>ie  mailings. 
*         •         •         •         • 

b.  Any  insurance  policy,  unless  the 
organization  which  promotes  the 
purchase  of  such  policy  is  authorized  to 
mail  at  the  special  bulk  rates  at  the 
entry  post  office:  the  policy  is  designed 
for  and  primarily  promoted  to  the 
members,  donors,  supporters,  or 
beneficiaries  of  that  organization;  and 
the  coverage  provided  by  the  policy  is 
not  generally  otherwise  commercially 
available.  The  term  "not  generally 
otherwise  commercially  available"  is 
strictly  limited  to  the  actual  coverage 
stated  in  an  insurance  policy,  totally 
irrespective  of  the  cost  of  the  premiums, 
underwriting  limitations,  and  financial 
condition  of  the  insurer.  When 
comparisons  are  made  with  other 
policies,  consideration  will  be  given  to 
the  scope  of  the  policy  coverage 
benefits,  limitations,  and  exclusions: 
and  availability  of  coverage  to  the 
targeted  category  of  mailing  recipients. 
When  coverages  of  insurance  policies 
are  compared  for  the  purpose  of 
determining  whether  coverage  in  a 
policy  offered  by  an  organization  is  not 
generally  otherwise  commercially 
available,  the  comparison  will  be  made 
on  the  basis  of  the  specific 
characteristics  of  the  recipients  of  the 
piece  in  question  (e.g..  geographic 
location  or  demographic 
characteristics). 

Note:  The  types  of  insurance  considered  to 
be  generally  commercially  available  include 
but  are  not  limited  to:  Homeowner's, 
property,  casualty,  marine,  professional 
liability  (including  malpractice),  U-avel, 
health,  life,  airplane,  automobile,  truck,  motor 
home,  motorbike,  motorcycle,  boat, 
accidental  death  and  dismemberment, 
medicare  supplement  (medigap),  catastrophic 
care,  nursing  home  and  hospital  indemnity 
insurance.  Thus,  matter  concerning  such 
coverages  is  not  mailable  at  the  special  bulk 
third-class  rates  of  postage,  unless  the  mailer 
can  demonstrate  that  the  policy  is  not 
otherwise  commercially  available  to  the 
specific  target  group  of  recipients. 

An  appropriate  amendment  to  39  CFR 
part  111.3,  to  refiect  these  changes,  will 
be  published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 

.Assistant  General  Counsel.  Legislative 
Division. 

[FR  Doc.  91-29254  Filed  12-5-91;  8:45  am) 
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§  625.522    Nonpermissibic  mailings. 
*         •         •         *         * 

b.  Any  insurance  policy,  unless  the 
organization  which  promotes  the 
purchase  of  such  policy  is  authorized  to 
mail  at  the  special  bulk  rates  at  the 
entry  post  office:  the  policy  is  designed 
for  and  primarily  promoted  to  the 
members,  donors,  supporters,  or 
beneficiaries  of  that  organization;  and 
the  coverage  provided  by  the  policy  is 
not  generally  otherwise  commercially 
available.  The  term  "not  generally 
otherwise  commercially  available"  is 
strictly  limited  to  the  actual  coverage 
stated  in  an  insurance  policy,  totally 
irrespective  of  the  cost  of  the  premiums, 
underwriting  limitations,  and  financial 
condition  of  the  insurer.  When 
comparisons  are  made  with  other 
policies,  consideration  will  be  given  to 
the  scope  of  the  policy  coverage 
benefits,  limitations,  and  exclusions; 
and  availability  of  coverage  to  the 
targeted  category  of  mailing  recipients. 
When  coverages  of  insurance  policies 
are  compared  for  the  purpose  of 
determining  whether  coverage  in  a 
policy  offered  by  an  organization  is  not 
generally  otherwise  commercially 
available,  the  comparison  will  be  made 
on  the  basis  of  the  specific 
characteristics  of  the  recipients  of  the 
piece  in  question  (e.g..  geographic 
location  or  demographic 
characteristics). 

Note:  The  types  of  insurance  considered  to 
be  generally  commercially  available  include 
but  are  not  limited  to:  Homeowner's, 
property,  casualty,  marine,  professional 
liability  (including  malpractice),  travel, 
health,  life,  airplane,  automobile,  truck,  motor 
home,  motorbike,  motorcycle,  boat, 
accidental  death  and  dismemberment, 
medicare  supplement  (medigap).  catastrophic 
care,  nursing  home  and  hospital  indemnity 
insurance.  Thus,  matter  concerning  such 
coverages  is  not  mailable  at  the  special  bulk 
third-class  rates  of  postage,  unless  the  mailer 
can  demonstrate  that  the  policy  is  not 
otherwise  commercially  available  to  the 
specific  target  group  of  recipients. 

An  appropriate  amendment  to  39  CFR 
part  111.3.  to  reflect  these  changes,  will 
be  published  if  the  proposal  is  adopted. 
Stanley  F.  Mires. 

Assistant  General  Counsel  Legislative 
Division. 

|FR  Doc.  91-29254  Filed  12-5-91;  8:45  am) 

WLUNQ  CODE  7719-12-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  414 
IFRL-3974-«l 

Organic  Chemicals,  Plastics  and 
Synthetic  Fit>ers  Category  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 
AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  several 
amendments  to  40  CFR  part  414,  which 
limits  effluent  discharges  to  waters  of 
the  United  States  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  by  existing  and  new  sources  in 
the  organic  chemicals,  plastics,  and 
synthetic  fibers  (OCPSF)  point  source 
category.  The  proposal  contains  the  EPA 
responses  to  the  U.S.  Fifth  Circuit  Court 
of  Appeals'  remand  decisions  on  the 
OCPSF  regulation,  Chemical 
Manufacturers  Association  v. 
Environmental  Protection  Agency,  870 
F.2d  177  (5th  Cir.),  modified,  885  F.2d  253 
(5th  Cir.  1989). 

The  Court  remanded  three  aspects  of 
the  OCPSF  guideline:  (1)  The 
subcategorization  of  the  industry  into 
two  subparts  imposing  differing  Best 
Available  Technology  Economically 
Achievable  (BAT)  limitations  because 
the  Agency  did  not  provide  sufficient 
notice  for  establishing  "less  stringent" 
BAT  subpart  J  limitations  for 
approximately  23  direct-discharge  plants 
without  biological  treatment,  (2) 
limitations  for  19  of  the  20  BAT  Subpart 
J  pollutants  (and  13  corresponding 
Pretreatment  Standards  for  Existing 
Sources  (P.    "))  that  were  based  upon 
in-plant  biological  treatment  technology 
because  the  design  of  the  model 
treatment  system  used  to  estimate  the 
cost  of  compliance  was  inconsistent 
with  the  technical  basis  for  the 
numerical  limitations,  and  (3)  the  New 
Source  Performance  Standards  (NSPS) 
and  the  Pretreatment  Standards  for  New 
Sources  (PSNS)  for  consideration  of 
whether  zero  discharge  limits  would  be 
appropriate  for  new  plants  in  the  OCPSF 
industry  because  of  the  existence  of 
recycling  of  wastewater. 

In  reconsidering  the  BAT 
subcategorization  scheme  for  subpart  I 
and  subpart  ],  the  Agency  has  decided 
to  propose  the  approach  that  was 
promulgated  in  the  final  OCPSF 
guideline  on  November  5, 1987  (52  FR 
42522;  40  CFR  part  414).  The  Agency 
concludes  that  this  is  the  most 
appropriate  approach  for  the  OCPSF 
industry. 

EPA  also  proposes  the  same 


numerical  effluent  limitations  that  were 
promulgated  on  November  5, 1987  for 
the  19  remanded  BAT  subpart )  and  13 
corresponding  PSES  pollutants  based  on 
revised  estimates  for  the  cost  of 
compliance  derived  from  revised  model 
in-plant  biological  treatment  system 
designs. 

EPA  proposes  the  same  NSPS  and 
PSES  that  were  promulgated  on 
November  5, 1987  because,  among  other 
things,  EPA's  database  does  not 
demonstrate  that  total  recycle  is  a 
demonstrated  technology. 

In  addition,  EPA  proposes  to  correct 
the  criteria  for  designating  "metal-"  and 
"cyanide-bearing"  waste  streams.  This 
issue  does  not  arise  out  of  the  litigation; 
rather,  it  results  from  independent  EPA 
review  of  the  regulation. 

After  addressing  comments  received 
in  response  to  this  proposal,  EPA 
intends  to  promulgate  a  final  rule. 
DATES:  Comments  on  this  proposal  must 
be  received  by  January  21, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  George  M.  Jett,  Project  Officer. 
Chemicals  Branch,  Engineering  and 
Analysis  Division  (WH-552), 
Environmental  Protection  Agency,  401  M 
Street,  SW,  Washington,  DC  20460. 
Attention  EAD  Docket  Clerk,  Organic 
Chemicals,  Plastics,  and  Synthetic 
Fibers  Industry  (WH-552);  or  delivered 
to  the  Docket  Clerk,  room  911,  East 
1  ower,  Waterside  Mall,  between  the 
hours  of  9  a.m.  and  4  p.m.  The  Agency 
requests  that  commenters  submit  their 
comments  and  supporting 
documentation  in  triplicate.  The 
comments,  supporting  information,  and 
the  supplemental  technical  and 
economic  documents  will  be  available 
for  inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit,  room 
2404  (EPA  Library  Rear),  Waterside 
Mall.  401  M  Street.  SW,  Washington.  DC 
20460.  The  EPA  information  regulations 
(40  CFR  part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  M.  Jett.  (202)  382-7151,  for 
information  regarding  the  technical 
data,  and  Debra  NicoU,  (202)  382-5386 
fur  information  regarding  the  economic 
data.  Copies  of  the  supplemental 
development  document  and 
supplemental  economic  analysis  may  be 
obtained  by  writing  or  calling  Mr. 
George  Jett  or  Ms.  Debra  Nicoll, 
respectively.  Engineering  and  Analysis 
Division  (WH-552),  U.S.  EPA,  401  M 
Street,  SW.  Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION: 
Organization  of  This  Notice 

I.  L,egal  Authority 
U.  Background 


A.  Prior  ReguUtion  and  Litigation  i\ 

B.  Partial  Settlement  Agreements.  Other 
Negotiations,  and  Review  of  the  OCPSF 
Regulation 

III.  Proposed  Amendments  to  the  OCPSF 

Point  Source  Category  Regulations 

A.  BAT  Subcategorization  Scheme 

B.  Remandud  BAT  Subpart )  Limitations 
and  PSES  Standards 

C.  New  Source  Performance  Standards  and 
Pretreatment  Standards  for  New  Sources 

D.  Correction  of  Criteria  for  Designating 
"Metal-"  and  "Cyanide-Bearing"  Waste 
Streams 

IV.  Solicitation  of  Technical  Data  and 

Comment  on  These  Proposed 
Amendments 

V.  Executive  Order  12291  || 
VL  Regulatory  Flexibility  Analysis 
VII.  Paperwork  Reduction  Act 

I.  Legal  Authority 

The  amendments  to  40  CFR  part  414 
described  in  this  notice  are  proposed 
under  authority  of  sections  301,  304,  306. 
307,  308,  and  501  of  the  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  as  amended  (33 
U.S.C.  1251  etseq.)),  also  referred  to  as 
"the  Act." 

II.  Background  .J 
A.  Prior  Regulation  and  Litigation 

EPA  promulgated  a  regulation  on 
November  5. 1987,  establishing  effluent 
limitations  guidelines  and  standards  for 
the  OCPSF  point  source  categorj'  based 
on  the  best  practicable  control 
technology  currently  available  ("BPT"). 
the  best  available  technology 
economically  achievable  ("BAT'),  new 
source  performance  standards  ("NSPS") 
for  direct  dischargers,  and  pretreatment 
standards  for  existing  and  new  source 
indirect  dischargers  ("PSES"  and 
"PSNS,"  respectively)  (52  FR  42522;  40 
CFR  part  414,  subparts  A  through  J).  The 
concentration-based  regulation  initially 
controlled  the  discharge  of  63  toxic  and 
3  conventional  pollutants.  The 
limitations  generally  apply  at  the  end-of- 
pipe.  However,  for  listed  (appendix  A  to 
part  414)  and  designated  metal-  and 
cyanide-bearing  wastestreams,  the 
limitations  apply  in-plant  at  the  process 
source  of  the  metals  and  cyanide.  The 
technology  bases  for  these  limitations 
and  standards  include  steam  stripping, 
chemical  precipitation,  chemical 
oxidation,  activated  carbon,  biological 
treatment,  and  chemically  assisted 
clarification. 

Twenty-eight  industry  petitioners, 
comprised  of  trade  associations  and 
individual  companies,  and  the  Natural 
Resources  Defense  Council  (NRDC) 
challenged  this  regulation  in  several 
circuits  of  the  U.S.  Court  of  Appeals. 
The  cases  were  consolidated  and 
assigned  to  the  Fifth  Circuit  Court  of 
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Appeals.  The  petitioners  raised 
approximately  63  separate  issues. 

On  March  30. 1989.  the  Fifth  Circuit 
issued  a  decision  that  upheld  the 
regulations  against  all  industry 
challenges  and  all  but  two  challenges 
brought  by  NRDC.  With  respect  to  the 
two  challenges  brought  by  NRDC.  the 
Court  remanded  two  aspects  of  the 
regulation  to  EPA  for  further 
consideration,  but  left  these  aspects  of 
the  rule  in  effect  pending  further 
rulemaking.  These  remands  require  the 
Administrator  to  provide  an  opportunity 
to  comment  on  the  BAT 
subcategorizalion  scheme  established  in 
the  guideline  and  to  consider 
promulgating  zero  discharge  new  source 
performance  standards  based  on 
recycling  of  wastewater  [Chemical 
Manufacturers  Association  v. 
Environmental  Protection  Agency,  870 
F.2d  177  (5th  Cir.  1989)). 

Six  petitioners  or  groups  of  petitioners 
filed  petitions  for  rehearing  on  about  16 
issues.  On  October  10. 1989.  the  Court 
granted  rehearing  in  part  and  remanded 
two  parts  of  the  regulations  to  EPA  for 
further  rulemaking  proceedings  (885  F.2d 
253  (5th  Cir.  1989)).  The  first  and  more 
significant  part  consists  of  the  effluent 
limitations  for  19  of  the  20  pollutants  in 
BAT  subpart  ]  (40  CFR  414101)  that 
were  remanded  based  upon  an  error  in 
EPA's  costing  of  the  model  in-plant 
biological  treatment  technology.  (The 
court  left  in  effect  the  limitation  for 
acrylonitrile  that  was  based  upon  this 
technology.)  This  aspect  of  the  remand 
in  effect  also  remands  the  new  source 
performance  standards  for  these  19 
pollutants  for  discharges  that  are  subject 
to  40  CFR  414.101  limitations.  In 
addition,  it  remands  the  PSES  and  PSNS 
standards  for  13  pollutants  that  w^ere 
based  upon  the  remanded  BAT  subpart  J 
limitations.  The  second  remanded  part 
of  the  regulation  consists  of  limitations 
and  standards  for  pollutants  discharged 
from  three  metal-bearing  waste  streams 
that  EPA  had  erroneously  listed  in  part 
414  appendix  A  [Chemical 
Manufacturers  Association  v. 
Environmental  Protection  Agency,  885 
F.2d  253  {5th  Cir.  1989)). 

Following  the  Fifth  Circuit's  decision 
on  rehearing,  one  petitioner  filed  a 
petition  for  a  Writ  of  Certiorari  with  the 
U.S.  Supreme  Court.  On  April  24, 1990. 
the  Supreme  Court  denied  the  petition. 

In  response  to  the  Fifth  Circuit's 
decision.  EPA  revoked  on  June  29, 1990 
(55  FR  26691)  the  remanded  limitations 
and  standards  and  deleted  two  of  the 
three  metal-bearing  waste  streams 
remanded  by  the  Court.  The  third  metal- 
bearing  waste  stream  had  previously 
been  deleted  on  {une  29. 1989  (54  FR 
27351) 


B.  Partial  Settlement  Agreements.  Other 
Negotiations,  and  Review  of  the  OCPSF 
Regulation 

On  March  29. 1989,  petitioners  W.R. 
Grace  &  Company,  Koppers  Company, 
Inc..  E.I.  DuPont  de  Nemours  & 
Company,  and  the  Chemical 
Manufacturers  Association  (CMA)  and 
respondent  EPA  entered  into  a  Partial 
Settlement  Agreement  which  resolved 
all  issues  raised  by  these  petitioners 
with  respect  to  EPA's  decision  not  to  list 
any  complexed-cyanide  waste  streams 
in  40  CFR  414  appendix  B,  which 
exempts  from  guideline  coverage  certain 
waste  streams  containing  complexed 
metals.  EPA  agreed  to  propose  specific 
preamble  language  and  specific 
amendments  to  the  OCPSF  regulation 
and  solicit  comments  regarding  these 
proposed  amendments. 

During  litigation  of  the  OCPSF 
regulation,  petitioners  CMA  and  DuPont 
and  respondent  EPA  achieved  an 
understanding  with  respect  to  several 
issues.  On  June  22. 1988.  EPA  agreed  to 
propose  several  regulatory  changes 
which  would  (1)  Allow  regulatory 
authorities  to  establish  limitations  and 
standards  for  incidental  sources  of 
metals  in  non-"metal-bearing  waste 
streams;"  (2)  modify  appendix  A  to 
delete  the  listing  of  five  waste  streams 
that  were  incorrectly  listed  as  cyanide- 
bearing  waste  streams  and  delete  three 
lead-bearing  waste  streams  that  contain 
complexed  lead;  and  (3)  publish  one 
technical  amendment  to  the  regulation 
to  include  the  BPT  production- 
proportioning  formula  that  was  set  forth 
in  the  October  1987  OCPSF 
Development  Document  (page  lX-10). 

In  addition,  as  the  result  of  many 
questions  by  permit  writers,  control 
authorities,  and  individual  companies 
related  to  the  applicability  of  the  OCPSF 
regulation,  including  Category 
Determination  Requests  submitted 
under  the  provisions  of  40  CFR  403.6(a). 
EPA  carefully  reviewed  the  general 
applicability  of  each  subcategory  as 
well  as  the  corresponding  product  and 
product  group  listings  for  each 
subcategory.  Based  on  these  reviews. 
EPA  proposed  corrections  to  the  general 
applicabihty  of  three  subcategories  to 
reflect  the  rulemaking  record  and 
analyses,  to  delete  one  product  and  two 
product  groups  from  coverage  by  this 
regulation,  and  to  move  the  coverage  of 
two  products  and  one  product  group 
from  the  Bulk  Organic  Chemicals 
Subcategory  (5  414.70)  to  the  Specialty 
Organic  Chemicals  Subcategory 
(5  414.80). 

These  proposed  amendments  were 
published  on  October  18. 1990  (55  FR 
42332).  After  the  Agency  completes  its 


review  of  the  public  comments  it  will 
promulgate  final  amendments. 

III.  Proposed  Amendments  to  the 
OCPSF  Point  Source  Category 
Regulations 

A.  BAT Subcategorization  Scheme 

On  November  5. 1987.  the  Agency 
promulgated  two  technology-based  BAT 
subcategories  for  the  control  of  toxic 
pollutants,  one  for  any  direct  discharge 
point  source  that  uses  end-of-pipe 
biological  treatment  or  installs  end-of- 
pipe  biological  treatment  to  comply  with 
BPT  effluent  limitations  (subpart  I. 
§  414.90)  and  one  for  any  direct 
discharge  point  source  that  does  not  use 
end-of-pipe  biological  treatment  or  does 
not  install  end-of-pipe  biological 
treatment  to  comply  with  BPT  effluent 
limitations  (subpart  J,  \  414.100). 
Subparts  1  and  J  set  limits  for  63  and  59 
pollutants,  respectively.  A  comparison 
of  the  59  subpart  J  Maximum  for 
Monthly  Average  limitations  to  the 
corresponding  subpart  I  limitations 
demonstrates  that  9  are  identical.  20  are 
more  stringent,  and  30  are  less  stringent 
than  subpart  I. 

NRDC  challenged  the  BAT 
subcategorization  scheme  arguing  that 
the  Agency  had  failed  to  present  its  BAT 
subcategorization  scheme  for  comment 
and  also  asserting  that  this  type  of  BAT 
subcategorization  violated  the  CWA 
because  it  allowed  a  discharger  who 
chooses  not  to  employ  end-of-pipe 
biological  treatment  to  be  subject  to 
fewer  and  less  stringent  BAT 
subcategory  J  limitations,  rather  than  the 
more  stringent  subcategory  I  limitations 
which  apply  to  plants  with  end-of-pipe 
biological  treatment  systems.  NRDC 
also  argued  that,  if  it  had  had  an 
opportunity  to  comment,  it  would  have 
urged  the  EPA  to  establish  a  raw  waste 
"floor"  level  below  which  biological 
end-of-point  treatment  is  not 
appropriate  or  to  limit  the  applicability 
of  subpart  J  to  those  categories  of 
OCPSF  production  that  tend  to  have  low 
raw  waste  levels  (NRDC  6/30/88  Brief  p. 
54). 

On  March  30. 1989.  the  Fifth  Circuit 
Court  of  Appeals,  without  ruling  on 
NRDC's  substantive  arguments, 
remanded  to  BAT  subcategorization  of 
the  industry  for  notice-and-comment 
proceedings.  However,  the  Court  left  the 
rule  in  effect  pending  further 
rulemaking,  reasoning  that  the  notice- 
and-comment  proceedings  may  disclose 
that  the  BOD»  floor  urged  by  NRDC  is 
neither  necessary  nor  feasible,  and  that 
industry  petitioners  are  not  prejudiced 
by  being  subjected  to  BAT  subpart  J 


UMI 


IV 


.  December  6,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56,  No.  235  /  Friday,  Decf:niber  6,  1991  /  Proposed  Rules 


6389() 


greements.  Other 
ewoftheOCPSF 

letitioners  W.R. 
jpera  Company, 
mours  h 
mical 

ition  (CMA)  and 
(d  into  a  Partial 
which  resolved 
!se  petitioners 
iecision  not  to  list 
e  waste  streams 
K  B,  which 
e  coverage  certain 
ing  complexed 
propose  specific 
j  specific 
:PSF  regulation 
■egarding  these 

he  OCPSF 

CMA  and  DuPont 

chieved  an 

spect  to  several 

18.  EPA  agreed  to 

itory  changes 

i  regulatory 

ti  limitations  and 

al  sources  of 

bearing  waste 

ppendix  A  to 

re  waste  streams 

listed  as  cyanide- 

3  and  delete  three 

reams  that  contain 

3)  publish  one 

to  the  regulation 

Kiuction- 

1  that  was  set  forth 

CPSF 

!nt  {page  lX-10). 

esult  of  many 

n-iters,  control 

idual  companies 

bility  of  the  OCPSF 

[^tegory 

sts  submitted 

Df  40  CFR  403.6(a). 

ed  the  general 

subcategory  as 

ding  product  and 

I  for  each 

n  these  reviews. 

tions  to  the  general 

subcategories  to 

}  record  and 

le  product  and  two 

coverage  by  this 

ive  the  coverage  of 

i  product  group 

c  Chemicals 

3)  to  the  Specialty 

ubcategory 

lendments  were 
rl8. 1990(55FR 
ncy  completes  its 


review  of  the  public  comments  it  will 
promulgate  final  amendments. 

in.  Proposed  Amendments  Id  the 
OCPSF  Point  Source  Category 
Regulations 

A.  BAT Subcategorization  Scheme 

On  November  5. 1987.  the  Agency 
promulgated  two  technology-based  BAl 
subcategories  for  the  control  of  toxic 
pollutants,  one  for  any  direct  discharge 
point  source  that  uses  end-of-pipe 
biological  treatment  or  installs  end-of- 
pipe  biological  treatment  to  comply  with 
BPT  effluent  limitations  (subpart  I. 
§  414.90)  and  one  for  any  direct 
discharge  point  source  that  does  not  use 
end-of-pipe  biological  treatment  or  does 
not  install  end-of-pipe  biological 
treatment  to  comply  with  BPT  effluent 
limitations  (subpart  J.  S  414.100). 
Subparts  1  and  J  set  limits  for  63  and  59 
pollutants,  respectively.  A  comparison 
of  the  59  subpart  J  Maximum  for 
Monthly  Average  limitations  to  the 
corresponding  subpart  I  limitations 
demonstrates  that  9  are  identical,  20  are 
more  stringent,  and  30  are  less  stringent 
than  subpart  I. 

NRDC  challenged  the  BAT 
subcategorization  scheme  arguing  that 
the  Agency  had  failed  to  present  its  BAT 
subcategorization  scheme  for  comment 
and  also  asserting  that  this  type  of  BAT 
subcategorization  violated  the  CWA 
because  it  allowed  a  discharger  who 
chooses  not  to  employ  end-of-pipe 
biological  treatment  to  be  subject  to 
fewer  and  less  stringent  BAT 
subcategory  I  limitations,  rather  than  the 
more  stringent  subcategory  I  limitations 
which  apply  to  plants  with  end-of-pipe 
biological  treatment  systems.  NRDC 
also  argued  that  if  it  had  had  an 
opportunity  to  comment  it  would  have 
urged  the  EPA  to  establish  a  raw  waste 
"floor"  level  below  which  biological 
end-of-point  treatment  is  not 
appropriate  or  to  limit  the  applicability 
of  subpart  J  to  those  categories  of 
OCPSF  production  that  tend  to  have  low 
raw  waste  levels  (NRDC  6/30/88  Brief  p. 
54). 

On  March  30, 1989.  the  Fifth  Circuit 
Court  of  Appeals,  without  ruling  on 
NRDC's  substantive  arguments, 
remanded  to  BAT  subcategorization  of 
the  industry  for  notice-and-comment 
proceedings.  However,  the  Court  left  the 
rule  in  effect  pending  further 
rulemaking,  reasoning  that  the  notice- 
and-comment  proceedings  may  disclose 
that  the  BOD»  floor  urged  by  NRDC  is 
neither  necessary  nor  feasible,  and  that 
industry  petitioners  are  not  prejudiced 
by  being  subjected  to  BAT  subpart  J 


limitations  which,  if  anything,  may  be  to 
lenient  (870  F.2d  al  236). 

EPA  today  is  proposing  unchanged  the 
subcategory  approach  adopted  in  the 
guideline.  Anticipating  that  NRDC  will 
raise  in  comment  the  same  substantive 
objections  to  the  subcategory  scheme  it 
raised  in  litigation,  EPA  explains  below 
why  it  believes  this  approach  is 
appropriate,  and  why  NRDC's 
suggestions  are  neither  necessary  nor 
feasible.  However,  as  EPA  explains 
below,  it  believes  that  NRDC  s 
suggestions  are  logical  in  theory  and  has 
not  conclusively  rejected  the  idea  of 
limiting  the  applicability  of  subpart  ]  in 
the  final  rule.  EPA  specifically  solicits 
comments  on  the  feasibility,  necessity, 
and  desirability  of  limiting  the 
applicability  of  subpart  ]. 

1.  Background 

The  Agency  originally  proposed  in 
1983  to  establish  BAT  limits  for  two 
product-based  subcategories — "plastics 
only"  for  plants  that  manufactured 
plastics  and  synthetic  fibers  only  and 
"not  plastics-only"  for  plants  that 
manufactured  at  least  some  organic 
chemicals.  The  proposed  technology 
basis  for  the  BAT  limits  was  in-plant 
physical/chemical  technology  (such  as 
steam  stripping)  and  end-of-pipe 
biological  treatment  for  plants  that  have 
or  need  biological  treatment  to  control 
biochemical  oxygen  demand  (BOIX), 
and  in-plant  physical/chemical 
technology  for  non-biological  treatment 
plants  (52  FR  42532).  After  the  1983 
proposal,  the  Agency  conducted 
sampling  at  12  additional  OCPSF  plants 
in  order  to  collect  additional  data  that 
would  characterize  the  effectiveness  of 
in-plant  treatment  technologies. 

The  Agency  modified  its  proposed 
approach  in  its  July  17, 1985  notice  of 
availability  of  new  information  (50  FR 
29068).  Under  the  revised  approach,  the 
Agency  proposed  not  to  subcategorize 
the  OCPSF  category  by  product  mix  for 
BAT.  The  Agency  noted  that  since 
OCPSF  plants  can  economically  achieve 
compliance  with  the  reproposed  BAT 
limit;itions  for  toxic  priority  pollutants 
through  some  combination  of  in-plant  or 
end-of-pipe  demonstrated  technology 
irrespective  of  products  produced,  BPT 
and  BAT  product  mix  subcategorization 
are  not  necessary  bases  for  establishing 
BAT  limitations.  The  1985  notice 
discussed  three  technology  options  that 
were  under  consideration  for  controlling 
toxic  priority  pollutants  at  BAT.  Each  of 
these  BAT  options  included  end-of-pipe 
biological  treatment  for  the  control  of 
organic  pollutants  (50  FR  29079;  52  VR 
42532). 

Several  commenters  expressed 
concerns  about  the  proposal  not  to 


subcategorize  the  industry  for  BAT 
purposes  and  noted  that  all  the 
technology  options  included  biological 
treatment.  These  commenters 
questioned  whether  EPA  had  addressed 
plants  which  have  BOES  levels  too  tow 
to  allow  for  effective  biological 
wastewater  treatment.  For  example, 
several  commenters  noted  that 
chlorosolvent  waste  streams  are  more 
effectively  treated  by  physical  methods. 
One  commenter  noted  that,  for  stand- 
alone chlorosolvent  plants,  biological 
treatment  methods  are  not  used  and 
would  be  ineffective  if  used  and  that  the 
proposed  BAT  limits  cannot  be  met  by 
such  plants  now,  nor  could  they  be  met 
al  a  reasonable  cost  by  steam  stripper 
technology  alone  (Response  to 
comments  of  the  Halogenated  Solvent 
Industry  Alliance  #254,  #256.  and  #329 
at  R.  103473. 103475,  and  103559:  see  also 
Response  to  comments  of  Badische  #412 
at  R.  103652-3;  Vulcan  #257  and  #330  at 
R.  103476  and  103560;  CMA  »163  and 
»404  at  R.  103369-71  and  103641;  Exxon 
*  164  al  R.  103372:  and  Union  Carbide 
#165  al  R.  103373). 

The  Agency  agreed  that  certain 
OCPSF  facilities,  such  as  chlorosolvent 
plants,  which  cannot  effectively  operate 
end-of-pipe  biological  treatment  and  do 
not  require  end-of-pipe  biological 
treatment  to  meet  the  final  BPT  effluent 
limitations,  should  not  have  their  BAT 
effluent  limitations  based  on  the 
performance  of  in-plant  controls  and 
cnd-of-pipe  biological  treatment. 
Therefore,  the  Agency  promulgated  the 
Subpart  J  BAT  effluent  limitations  based 
solely  on  the  performance  of  in-plant 
controls  such  as  steam  stripping  for 
those  OCPSF  facilities  which  do  not 
require  biological  treatment  to  meet  BPT 
effluent  limitations  (October  1987 
"Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  Point  Source  Category," 
EPA  440/1-87/009  (hereafter  cited  as 
1987  DD),  p.  IV-38).  The  result  was  the 
piesent  scheme  under  which  plants  with 
end-of-pipe  biological  treatment  must 
comply  with  the  subpart  I  limitations, 
whereas  plants  without  end-of-pipe 
biological  treatment  must  comply  with 
the  subpart  J  limitations. 

2.  Assessment  of  "Raw  Waste" 
Treatability 

Upon  review,  EPA  has  determined 
that  the  present  subcategorization  of  the 
OCPSF  industry  is  the  correct  approach 
given  the  technical  limitations  of 
biological  treatment  and  the  complexity 
of  the  industry.  As  EPA  explained  in 
both  the  OCPSF  proposal  and  the 
preamble  to  the  final  rule,  a  biological 
system  cannot  operate  effectively 


without  a  sufficient  mass  of  organic 
biodegradable  material  to  sustain  the 
microorganisms  which  consume  the 
biodegradable  waste  (50  FR  29,076:  52 
FR  42,548).  Comments  received  from 
industry  during  the  rulemaking  support 
EPA's  conclusion  that  plants  without  a 
sufficient  raw  waste  BODs  level  cannot 
sustain  biological  treatment  (8/17/83 
Comments  of  the  Halogenated  Solvent 
Industry  Alliance  at  4-5,  R.  098922-3: 12/ 
23/85  Comments  of  the  Halogenated 
Solvents  Industry  Alliance  at  7-8,  R. 
071251-2;  12/16/85  Comments  of  PPG 
Industries,  Inc.  Chemical  Group  at  3,  R. 
ri68765).  One  of  the  basic  operational 
requirements  for  activated  sludge 
biological  treatment  is  the  maintenance 
of  sufficient  dissolved  oxygen,  substrate 
(food/organic  matter),  and  nutrients 
(generally,  nitrogen  and  phosphorus)  in 
the  aeration  chamber  to  maintain 
necessary  microbial  cell  growth  and 
energy.  "The  most  important  factor  for 
keeping  any  living  system  alive  and 
healthy  is  the  proper  amount  and  type  of 
food"  (Operation  of  Wastewater 
Treatment  Plants.  Manual  of  Practice 
No.  11.  Water  Pollution  Control 
Federation.  1976,  pages  118-25).  The 
Agency  therefore  agrees  with  industry 
commenters  that  in  the  absence  of 
sufficient  influent  BOD&  concentration 
(biodegradable  food)  biological  systems 
will  not  operate  effectively.  Thus,  for 
some  dischargers  in  the  industry,  end-of- 
pipe  biological  treatment  is  not  part  of 
BAT  because  it  is  not  an  available 
technology  which  will  operate  under 
low  BODs  influent  conditions. 

NRDC  has  agreed  that  a  plant's  ability 
to  maintain  biological  treatment  "might 
at  least  fall  within  the  types  of  relevant 
factors  that  EPA  may  consider  in 
creating  BAT  subcategories"  (NRDC 
Brief  at  51).  However,  NRDC  has  argued 
that  EPA's  record  does  not  support  the 
inability  of  plants  with  low  BODi  to 
operate  a  biological  treatment  system 
and  that  even  if  biological  treatment 
systems  are  so  limited,  EPA  should 
establish  a  BODs  floor  above  which 
plants  may  not  qualify  for  subcategorj'  J, 
or  should  limit  subcategory  J's 
applicability  to  plants  in  specific 
segments  of  the  industry  which  generate 
wastewater  with  the  BODs.  EPA 
disagrees  with  NRDC  regarding  the 
record  and  believes  that  the  record  and 
the  explanation  above  fully  support 
EPA's  conclusion  that  biological 
treatment  cannot  be  sustained 
effectively  at  low  BODs  levels.  NRDC's 
suggestions  to  limit  the  applicability  of 
subpart  J  are  logical  in  theory  and  EPA 
has  given  them  serious  consideration. 
However,  in  practice,  EPA  believes  that 
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the  suggestions  are  neither  necessary 
nor  feasible. 

3.  NRDC's  Suggestions  to  Establish  a 
BODs  Floor  or  to  Limit  Subpart  J  to 
Specific  Industry  Segments  Are  Not 
Feasible 

EPA  has  been  unable  to  develop  a 
technical  basis  for  establishing  a  BODs 
floor  above  which  a  biological  treatment 
system  can  be  operated  effectively.  A 
review  of  the  technical  literature  has  not 
provided  a  basis  for  establishing  a  floor. 
EPA  has  found  no  discussion  in  any  of 
the  literature  of  the  operation  of 
biological  systems  at  low  BODs  levels — 
rather,  the  literature  typically  relates 
effluent  quality  to  residence  time  in 
biological  treatment,  and  assumes 
sufficient  substrate  to  operate  the 
system  (February  1983  'Proposed 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals  and  Plastics 
and  Synthetic  Fibers  Point  Source 
Category."  EPA  440/l-83/009-b 
(hereafter  cited  as  1983  DD).  Vol.  U.  p. 
lV-10  describing  design  models 
developed  by  Eckenfelder.  McKinney. 
Lawrence  and  McCarty.  and  Gaudy). 
Furthermore,  the  OCPSF  database  does 
not  provide  a  basis  to  impose  a  floor. 

The  Agency  has  annual  average 
influent  BODs  data  from  45  percent  (98) 
of  the  220  industry  plants  with  end-of- 
pipe  biological  treatment.  The  influent 
BODs  concentrations  ranged  from  60  to 
9.420  mg/l;  12  plants  reported  influent 
concentrations  less  than  125  mg/l  BODs 
(1987  DD.  p.  IV-A47  to  54).  (The 
Agency's  field  sampling  efforts 
identified  one  additional  plant  with  a 
two-week  influent  BODs  value  which 
'  averaged  37  mg/l  prior  to  biological 
treatment,  but  this  two-week  value  may 
not  be  representative  of  the  plant's  long- 
term  average  BODs  concentration.) 

Thus,  among  the  plants  for  which  EPA 
has  influent  BODs  data,  almost  90 
percent  of  those  using  biological 
systems  have  BODs  levels  above  125 
mg/l.  with  the  remaining  plants  ranging 
as  low  as  60  mg/l.  However,  the  Agency 
is  not  able  to  conclude  that,  because  any 
particular  plant  employs  biological 
treatment  at  a  particular  BODs  level, 
other  plants  could  do  the  same.  The 
effectiveness  of  a  biological  treatment 
system  depends  on  a  number  of  factors, 
including  variability  and  composition  of 
the  influent  to  the  system.  Relatively 
minor  changes  in  process  conditions  can 
lead  to  significant  changes  in 
wastewater  composition,  which  can 
significantly  affect  treatability  (1983  DD, 
Vol.  II,  p  lV-28). 

The  OCPSF  industry  is  large  and 
diverse,  and  many  plants  in  the  industry 
.ire  highly  complex.  This  industry 


encompasses  over  25.000  different 
organic  chemicals,  plastics,  and 
synthetic  fibers  product /processes.  As  a 
result  of  the  wide  variety  and 
complexity  of  raw  materials  and 
processes  used  and  of  products 
manufactured,  an  exceptionally  wide 
variety  of  pollutants  are  found  in  the 
wastewaters  of  this  industry.  They 
include  conventional  pollutants  (pH. 
BODs.  TSS,  and  oil  and  grease),  an 
unusually  wide  variety  of  toxic 
pollutants  (both  metals  and  organic 
compounds),  and  a  large  number  of 
nonconventional  pollutants.  Many  of  the 
toxic  and  nonconventional  pollutants 
are  organic  compounds  produced  by  the 
industry  for  sale.  Others  are  created  by 
the  industry  as  byproducts  of  their 
production  operations  (52  FR  42525-6). 

Certain  production  factors  may  affect 
the  concentration  of  BODs  or  TSS  in  the 
raw  wastewater  generated  by  OCPS 
processes.  Factors  contributing  to 
relatively  higher  BODs  or  TSS  loading 
include:  use  of  aqueous  reaction  media, 
use  of  vacuum  jets  or  steam  injectors, 
absence  of  toxic  material  in  the  raw 
wastewater,  and  use  of  oxidation, 
esterification.  or  alkoxylation  generic 
reaction  chemistry.  Other  generic 
process  chemistry  may  be  expected  to 
generate  wastewaters  of  relatively  low 
BODs  because  refractory  chemical 
species  predominate  in  the  wastewater 
(i.e.,  nitration,  sulfonation.  and 
halogenation — chlorinated  solvents),  or 
because  relatively  few  chemical  species 
are  present  in  the  waterwater  (i.e..  bulk 
and  addition  polymerization  processes) 
(1983  DD,  Vol  1.  p.  63  to  68). 

In  the  OCPSF  industry,  production 
often  varies  from  day  to  day.  or  even 
from  hour  to  hour.  This  is  particularly 
true  in  large,  integrated  plants  producing 
a  large  variety  of  products  as  well  as 
plants  employing  batch  processing.  A 
representative  high-volume  plant  may 
produce  a  total  of  45  high  volume 
products  with  an  additional  300  lower 
volume  products.  Smaller  batch 
processing  plants  may  produce  a  total  of 
1.000  different  products  with  70  to  100  of 
these  being  produced  on  any  given 
operating  day  (1983  DD.  Vol.  II.  p.  III-9). 
Variations  in  product  mix  and  relative 
production  volumes  generally  produce 
variations  in  the  treatability  of  the 
wastewater — depending  on  the 
biodegradability  of  the  individual 
constituents  (1983  DD.  vol.  II.  p.  IV-7  to 
10).  Changes  in  product  mix  and  relative 
production  levels  generally  affect  the 
treatability  of  the  combined  end-of-pipe 
wastewater  because  of  subsequent 
variations  in  waterwater  flow  and 
characteristics  such  as  individual 
pollutant  mix.  BODs  concentration. 


temperature,  and  pH  (1987  DD,  p.  Vll-75 
to  9). 

One  of  the  principal  problems 
associated  with  operating  a  biological 
s>-8tem  with  varying  influents  is  the 
effect  of  such  variation  on  the  system's 
ability  to  acclimate  to  toxic  constituents 
in  the  wastewater.  Although  the  primary 
purpose  of  biological  treatment  is 
usually  to  reduce  the  overall  oxygen 
demand  of  a  wastewater,  biological 
treatment  can  also  remove  some  specific 
toxic  compounds  from  wastewater. 
Biodegradation  converts  complex 
chemicals  into  simpler  compounds. 
Sometimes,  however,  the  chemicals 
produced  may  be  more  toxic  than  the 
chemicals  degraded  (1983  DD,  vol.  II,  p 
VII-12).  A  primary  limitation  of 
biological  treatment  of  OCPSF  process 
wastewater  is  the  great  variability  of 
toxic  pollutant  loadings  experienced  by 
plants  in  the  industrj-.  While  microbial 
populations  within  a  biological 
treatment  system  gradually  acclimate  to 
specific  compounds  in  the  waste 
streams  from  a  given  organic  chemicals 
plant,  the  composition  of  a  waste  stream 
may  rapidly  change  as  different 
production  processes  are  operated.  The 
microbial  population  treating  a  complex 
waste  stream  of  widely  varying 
composition  will  not  be  as  well 
acclimated  as  s  microbial  population 
treating  a  relatively  constant  wasted 
stream  (1983  DD,  vol.  II.  p  lV-10). 
Acclimation  can  produce  strains  of 
organisms  which  are  tolerant  to 
normally  toxic  substances.  However, 
once  the  specialized  strain  is 
established,  major  changes  in 
wastewater  composition  or 
concentration  can  kill  the  acclimated 
organisms  and  cause  failure  of  the 
treatment  process.  Reestablishment  of  a 
suitable  microbial  population  can 
require  months  (1983  DD.  vol.  II,  p  VII- 
12).  As  the  available  substrate  in  a 
biological  treatment  system  decreases, 
the  health  of  the  microorganisms  and 
their  ability  of  adapt  to  changing 
wastewater  conditions  will  likely  also 
decline.  Due  to  the  extraordinary 
complexity  and  variety  in  the  OCPSF 
industry,  it  would  be  nearly  impossible 
to  analyze  each  plant's  waste  stream  to 
determine  a  technically  defensible  BODs 
floor,  or  series  of  floors  for  different 
plants  with  different  operating  and 
wastewater  characteristics,  especially 
when  the  literature  does  not  provide  a 
theoretical  basis  for  a  BODs  cutoff. 

For  the  same  reasons.  EPA  is  unable 
to  hmit  the  availability  of  subpart  J  to 
specific  industry  segments.  The  NRDC 
suggestion  is  really  just  a  variation  of 
the  BODi  floor  idea.  EP.As  ability  to 
indentity  segment  of  tho  industry  which 
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temperature,  and  pH  (1987  DD.  p.  VII-75 
to  9). 

One  of  the  principal  problems 
associated  with  operating  a  biological 
system  with  varying  influents  is  the 
effect  of  such  variation  on  the  system's 
ability  to  acclimate  to  toxic  constituents 
in  the  wastewater.  Although  the  primary 
purpose  of  biological  treatment  is 
usually  to  reduce  the  overall  oxygen 
demand  of  a  wastewater,  biological 
treatment  can  also  remove  some  specific 
toxic  compounds  from  wastewater. 
BiodegradatJon  converts  complex 
chemicals  into  simpler  compounds. 
Sometimes,  however,  the  chemicals 
produced  may  be  more  tuxic  thdn  the 
chemicals  degraded  (1983  DD,  vol.  II.  p 
VII-12).  A  primary  limitation  of 
biological  treatment  of  OCPSF  process 
wastewater  is  the  great  variability  of 
toxic  pollutant  loadings  experienced  by 
plants  in  the  industrj-.  While  microbial 
populations  within  a  biological 
treatment  system  gradually  acclimate  to 
specific  compounds  in  the  waste 
streams  from  a  given  organic  chemicals 
plant,  the  composition  of  a  waste  stream 
may  rapidly  change  as  different 
production  processes  are  operated.  The 
microbial  population  treating  a  complex 
waste  stream  of  widely  varying 
composition  will  not  be  as  well 
acclimated  as  s  microbial  population 
treating  a  relatively  constant  wasted 
stream  (1983  DD.  vol.  II.  p  lV-10). 
Acclimation  can  produce  strains  of 
organisms  which  are  tolerant  to 
normally  toxic  substances.  However, 
once  the  specialized  strain  is 
established,  major  changes  in 
wastewater  composition  or 
concentration  can  kill  the  acclimated 
organisms  and  cause  failure  of  the 
treatment  process.  Reestablishment  of  a 
suitable  microbial  population  can 
require  months  (1983  DD.  vol.  U.  p  VII- 
12).  As  the  available  substrate  in  a 
biological  treatment  system  decreases, 
the  health  of  the  microorganisms  and 
their  ability  of  adapt  to  changing 
wastewater  conditions  will  likely  also 
deciiiie.  Due  to  the  extraordinary 
complexity  and  variety  in  the  OCPSF 
industry,  it  would  be  nearly  impossible 
to  analyze  each  plant's  waste  stream  to 
determine  a  technically  defensible  BODs 
floor,  or  series  of  floors  for  different 
plants  with  different  operating  and 
wastewater  characteristics,  especially 
when  the  literature  does  not  provide  a 
theoretical  basis  for  a  BODs  cutoff. 

For  the  same  reasons,  EPA  is  unable 
to  Umit  the  availability  of  subpart )  to 
specific  industry  segments.  The  NRDC 
suggestion  is  really  just  a  variation  of 
the  BOD*  floor  idea.  EP.^'s  ability  to 
indentity  segment  of  tho  industry  which 


could  qualify  for  subpart )  rests  on  its 
ability  to  set  a  floor.  Because  the 
*       Agency  can  not  determine  a  technically 
defensible  minimum  BODs  level  which 
can  sustain  biological  treatment,  it  is  not 
able  to  identify  segments  of  the  industry 
whose  wastewater  is  characterized  by 
BODs  levels  above  such  a  minimum 
level  However,  EPA  solicits  comments 
on  the  feasibility  of  establishing  a 
technically  defensible  BODs  floor  or 
limiting  subpart )  to  a  portion  of  the 
industry. 

4.  The  BODs  Floor  Suggested  by  NRDC 
Is  Not  Necessary 

Even  if  NRDC's  suggestions  to  limit 
I        the  availability  of  subpart  J  were 
feasible.  EPA  does  not  believe  that  a 
limitation  is  necessary.  The  essence  of 
NRDC's  argument  is  the  concern  that 
companies  which  have  a  high  enough 
BODs  to  operate  a  biological  treatment 
system  will  nonetheless  choose  an 
alternative  method  to  comply  with  BPT 
in  order  to  qualify  for  BAT  subpart  J. 
This  concern  is  unfounded.  As  EPA 
explained  in  its  original  promulgation, 
based  on  reported  or  modeled  raw 
waste  BODs  data  and  the  methodology 
for  estimating  BPT  compliance  costs 
(1987  DD,  p.  VIII-2  to  7).  EPA  projected 
that  23  plants  in  the  industry  will  decide 
not  to  employ  end-of-pipe  biological 
treatment,  aU  based  on  considerations 
relating  to  compliance  with  the  BPT 
limitations. 

An  assessment  of  the  OCPSF  record 
shows  that  220  of  the  304  direct 
discharging  OCPSF  facilities  reported 
the  use  of  end-of-pipe  biological 
treatment  in  1980.  For  the  remaining  84 
plants  without  end-of-pipe  biological 
treatment,  the  Agency  estimated  that  54 
plants  would  install  biological  treatment 
to  comply  with  the  promulgated  BPT 
effluent  limitations  and  an  additional  7 
plants  would  comply  using  contract 
hauling  because  of  low  flows  (less  than 
500  gpd)  (1987  DD.  p.  VII-127  to  37).  The 
remaining  23  plants  are  the  Agency's 
best  estimate  of  the  direct  discharging 
plants  to  which  BAT  subpart  J  would 
apply. 

Common  sense  and  economic 
considerations  dictate  that  plants  will 
not  opt  to  install  biological  treatment  in 
order  to  qualify  for  the  subpart  J  BAT 
limitations.  As  always.  EPA  encourages 
plants  to  carefully  consider  appropriate 
pollution  prevention  programs  including 
good  housekeeping  practices,  water 
conservation,  and  source  reductions  as  a 
Tirst  step  for  reducing  raw  waste  BODs 
levels.  (The  desirability  of  such  pollution 
prevention  practices  is  discussed  in  the 
next  section.)  EPA  believes  that,  after 
implementation  of  a  comprehensive 
waste  management  program,  if  a  plant 


has  a  high  enough  BODs  level  that  it 
needs  to  treat  its  wastewater  in  order  to 
comply  with  the  applicable  BODs 
limitations  and  can  effectively  operate 
an  end-of-pipe  biological  system,  the 
plant  will  install  an  end-of-pipe 
biological  system  without  regard  to  the 
fact  that  the  sj-stem  will  subject  the 
plant  to  the  subpart  I  limitations. 

The  most  logical  alternative  end-of- 
pipe  treatment  system,  in  lieu  of 
biological  treatment,  of  which  EPA  is 
aware  for  achieving  significant  BODs 
removals  would  consist  of  chemically 
assisted  clarification  followed  by  multi- 
media filtration  and  granular  activated 
carbon.  The  chemically  assisted 
clarification  unit  would  function  as 
initial  solids  control  with  the  subsequent 
multi-media  filtration  unit  protecting  the 
activated  carbon  columns  from  solids 
overload.  The  Agency  estimates  that  the 
54  plants  projected  to  install  end-of-pipe 
biological  treatment  systems  would 
incur  annual  costs  almost  15  times 
higher  to  comply  with  the  BPT 
limitations  if  they  chose  instead  to 
install  an  end-of-pipe  activated  carbon 
treatment  system  ($6,123  vs.  $90,228 
million,  respectively;  May  13, 1991  report 
"Cost  Comparisons  for  Alternatives  to 
Biological  Treatment").  Thus,  EPA 
believes  that  rational  economic  decision 
making  will  ensure  that  plants  with 
BODs  levels  which  are  sufficiently 
elevated  to  operate  end-of-pipe 
biological  treatment  systems  will  install 
such  systems,  and  it  is  not  necessary  for 
EPA  to  impose  a  floor  or  otherwise  limit 
the  applicability  of  Subpart  J  to  insure 
that  result. 

Moreover,  contrary  to  NRDC's 
suggestion,  subpart  )  will  not  result  in 
significantly  greater  environmental 
loadings  than  subpart  I.  As  stated 
above,  the  subpart  1  limitations  are  more 
stringent  than  their  subpart  | 
counterparts  for  30  pollutants.  However. 
subpart  I  is  less  stringent  than  subpart  | 
for  20  pollutants.  The  total  net  annual 
amount  of  pollutants  that  will  be 
discharged  by  the  23  plants  projected  to 
be  subject  to  Subpart  ]  after  meeting  the 
subpart  ]  limits,  beyond  that  which 
would  be  discharged  under  the  subpart  I 
limits,  is  roughly  Z995  Ibs/yr.  assuming 
that  the  four  pollutants  not  regulated  in 
Subpart )  are  discharged  at  current 
levels  without  incidental  removals  due 
to  BAT  controls  (total  industry 
estimated  loadings  (before  BAT  and 
PSES)  are  24.166,480  Ibs/yn  projected 
loadings  after  compliance  with  BAT  and 
PSES  are  571,723  Ibs/yr  (1987  DD,  p. 
VIII-271  to  74)).  Moreover,  561  pounds  of 
the  additional  "removal"  achieved  by 
subpart  I  is  accomplished  by 
volatilization  of  pollutants  into  the  air 


during  biological  treatment  assuming  an 
80  percent  volatilization  rate  (52  FR 
42559-60;  1987  DD,  P.  VIlI-275  to  279). 
Even  if  none  of  the  84  plants  were  to 
comply  with  the  BPT  limits  through  the 
use  of  end-of-pipe  biological  treatment, 
the  total  difference  in  loadings  between 
Subparts  I  and  )  would  be  6.069  Ibs/yr. 
Similarly,  1,202  pounds  of  the  additional 
"removal"  achieved  by  Subpart  1  is 
accomplished  by  volatilization  of 
pollutants  into  the  air  during  biological 
treatment. 

In  sum.  because  EPA  believes  that 
plants  which  are  able  to  opcratp 
biological  treatment  systems  to  nieet  the 
BPT  limitations  will  do  so,  anrt  ttecause 
subpart )  is  not  projected  t«  produce 
significantly  greater  environmental 
loadings  of  pollutants  than  subpart  I,  it 
is  not  necessary  for  EPA  to  limit  the 
availability  of  subpart ). 

5.  NRDC's  Suggestions  Could  Result  in 
Undesirable  Treatment  Decisions 

Even  if  it  were  feasible  to  limit  the 
availabihty  of  subpart  ].  and  even  if 
plants  were  likely  to  make  BPT 
treatment  decisions  based  on  the  cost  of 
BAT  treatment,  attempting  to  establish  a 
BODs  floor  would  likely  have  the 
undesirable  effects  of  undermining  both 
EPA's  policy  of  promoting  pollution 
prevention  and  the  application  by 
industry  of  rational,  integrated  waste 
management  and  wastewater  treatment 
systems. 

A  review  of  waste  management 
practices  and  well-designed  and 
operated  wastewater  treatment  system 
configurations  in  use  by  the  OCPSF 
manufacturing  facilities  reveais  that 
there  are  numerous  approaches  for 
implementing  effective  pollutant  control 
practices  (1987  DD.  p.  VIM).  In 
recognition  of  the  extraordinary 
complexity  of  the  OCPSF  industry  and 
the  impracticabihty  of  developing  a 
detailed  knowledge  of  the  production 
practices  and  the  factors  affecting 
wastewater  treatment  at  each  of  the 
OCPSF  plants.  EPA  based  the  BAT 
limitations  on  certain  reasonable, 
simplifying  assumptions  and 
conclusions  (e.g.,  effluent  quality  is 
independent  of  the  product  mix,  size, 
and  geographic  location  of  a  facility: 
treatment  trains  which  achieve 
equivalent  removal  efficiencies  are 
designed  on  a  plant-by-plant  basis  (1963 
DD.  vol  II,  Sec.  ly:  1987  DD,  sec.  IV)).  In 
the  absence  of  such  detailed  knowledge, 
and  in  view  of  the  fundamental,  delicate 
inter-relationships  among  conventional, 
toxic  and  non-conventional  pollutant 
controls,  the  Agency  developed  and 
promulgated  a  regulatory  scheme  which 
gave  the  regulated  community  some 
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degree  of  management  discretion  in 
selecting  appropriate  combinations  of 
source  controls  or  pollution  prevention 
techniques  as  well  as  appropriate  in- 
plant  or  end-of-pipe  wastewater 
management  and  treatment  techniques. 
The  Agency  is  concerned  that  the 
attempt  to  establish  a  BODs  floor  would 
result  in  plants'  making  undesirable 
treatment  decisions  which  the  Agency 
did  not  intend;  for  example,  a  plant  that 
has  already  installed  or  is  considering 
installing  in-plant  product  and  by- 
product recovery  may  feel  compelled  to 
reduce  the  effectiveness  of  in-plant 
control  to  ensure  that  sufficient  organic 
matter  is  available  to  be  able  to  operate 
an  end-of-pipe  biological  treatment 
system,  or  to  operate  such  a  system  in  a 
cost-effective  fashion. 

For  each  of  the  seven  product-based 
BPT  subcategories,  the  technology  basis 
consists  of  biological  treatment,  which 
usually  involves  either  activated  sludge 
or  aerated  lagoons,  followed  by 
clarification  and  preceded  by 
appropriate  process  controls  and  in- 
plant  treatment  to  assure  that  the 
biological  system  may  be  operated 
optimally  (52  FR  42536).  In  other  words, 
the  success  of  end-of-pipe  conventional 
pollutant  control  often  depends  on  the 
efficiency  of  in-plant  waste  management 
practices  as  well  as  toxic  and  non- 
conventional  pollutant  controls. 

To  control  the  wide  variety  of  toxic 
pollutants  and  variable  levels  of 
conventional  pollutants  generated  by 
the  OCPSF  industry,  effective  waste 
management  practices  typically  include 
a  broad  range  of  in-plant  controls, 
piocess  modifications,  and  end-of-pipe 
treatment  techniques.  Most  plants  have 
implemented  programs  that  combine 
elements  of  both  in-plant  control  and 
end-of-pipe  wastewater  treatment.  The 
configuration  of  controls  and 
technologies  differs  from  plant  to  plant, 
corresponding  to  the  differing  mixes  of 
products  manufactured  by  different 
facilities.  {1987  DD,  p.  II-2  to  5)  In-plant 
controls  provide  several  advantages  and 
perform  varying  functions  at  different 
plants.  Some  are  capable  of  completely 
eliminating  a  waste  stream,  while  others 
recover  valuable  products  and  by- 
products of  the  manufacturing  process. 
In-plant  control  may  reduce  end-of-pipe 
treatment  costs,  which  often  offset  the 
in-plant  treatment  costs.  In-plant  control 
can  also  remove  pollutants  inhibitory  or 
not  amenable  to  end-of-pipe  treatment 
schemes.  In-plant  treatment  is  also  used 
io  take  advantage  of  the  more  efficient 
treatment  of  low  volume,  concentrated 
;ind  homogeneous  waste  streams 
generated  by  specific  unit  operations 
prio*-  to  commingling  with  other  in-plant 


process  wastewater  Hows  (1983  DD,  vol. 
I.  p.  119  to  122). 

Furthermore,  depending  on  the 
specific  composition  of  the  wastewater, 
many  pollutants  may  be  removed  to  a 
greater  or  lesser  degree  by  a  technology 
not  designed  for  removal  of  that 
pollutant.  For  example,  a  physical- 
chemical  treatment  system  designed  to 
remove  suspended  solids  will  also 
remove  a  portion  of  the  BODs  of  a 
wastewater  if  the  solids  removed  are 
organic  and  biodegradable.  It  is  common 
in  the  OCPSF  industry  to  use  a 
combination  of  technologies  adapted  to 
the  individual  wastewater  stream  to 
achieve  desired  results  (1983  DD,  vol  I. 
p.  96). 

In  a  smaller,  less  complex  industry,  it 
might  be  possible  for  EPA  to  assess 
more  completely  the  intricacies  of  each 
plant's  or  each  plant  category's 
treatment  system.  But  the  OCPSF  point 
source  category  is  simply  too  complex 
for  the  Agency  to  approach  perfect 
plant-specific  knowledge  of  the  industry, 
and  EPA  is  reluctant  to  impose  a 
regulation  which  would  likely  result  in 
irrational  and  undesirable  treatment 
decisions,  such  as  limiting  source 
reduction  or  pollution  prevention 
measures  in  order  to  operate  an  end-of- 
pipe  biological  treatment  system  in  a 
cost-effective  fashion. 

6.  The  OCPSF  Record  Does  Not 
Demonstrate  a  Solution  to  the  Low 
BOD ,  Problem 

Finally,  NRDC  argues  that  EPA's  own 
rulemaking  record  indicates  that  plants 
with  low  BOD  s  levels  can  sustain 
biological  treatment  by  adding 
"nutrient"  to  the  influent,  or  by  using 
"pure  oxygen"  or  "extended  aeration" 
biological  systems,  citing  the  1987  DD  at 
VII-63, 127.  NRDC  misunderstands  the 
record  on  this  point.  The  Development 
Document  merely  indicates  that  these 
three  solutions  can  reduce  problems 
caused  by  low  BOD  >  in  certain  waste 
streams,  not  that  they  are  universal, 
generally  applicable  solutions  to  low 
BOD  5  levels.  These  techniques  can  be 
used  to  maintain  a  healthy  population  of 
microorganisms  as  long  as  there  is  a 
sufficient  basic  substrate  level  on  which 
the  organisms  can  feed.  In  effect,  NRDC 
suggests  that  EPA  treat  these  techniques 
as  "demonstrated  technologies"  which 
should  form  part  of  the  basis  of  the  BAT 
limitations.  EPA  is  not  aware  of  any 
demonstrated  use  of  these  techniques  as 
a  substitute  for  sufficient  substrate  to 
operate  a  biological  treatment  system. 

7.  Conclusion 

In  conclusion.  EPA  believes  that  it  is 
neither  necessary  or  feasible  for  the 
Agency  to  limit  the  applicability  of 


subpart  J.  As  a  result,  the  Agency 
proposes  to  leave  the  current 
subcategoiization  scheme  unchanged. 
However,  as  stated  above,  NRDC's 
suggestions  are  logical  in  theory  and  the 
Agency  solicits  comments  on  the 
feasibility  of  establishing  a  BOD  s  floor 
or  otherwise  limiting  the  applicability  of 
subpart  J  in  such  a  manner  that  would 
not  interfere  with  rational  waste 
management  decisions  and  pollution 
prevention  programs.  Depending  on  the 
comments  the  Agency  receives,  it  will 
consider  promulgating  a  final  rule 
establishing  such  a  limitation. 

B.  Remanded  BA  T  Subpart  f  Limitntinn  - 
and  the  PSES  Standard.-! 

EPA  promulgated  toxic  pollutant 
effluent  limitations  based  on  the  two 
subcategory  scheme  described  in 
section  IIIA  above.  Subpart  J 
established  direct  discharge  toxic 
pollutant  limitations  for  approximately 
23  plants  that  were  projected  to  comply 
with  BPT  limitations  without  the  use  of 
end-of-pipe  biological  treatment  or 
contract  hauling.  The  subpart  J  toxic 
pollutant  numerical  limitations  were 
based  on  the  performance  of  in-plant 
wastewater  treatment  technology 
including  steam  stripping  to  remove 
volatile  priority  pollutants,  chemical 
precipitation  for  metals,  alkaline 
chlorination  for  cyanide,  and  in-plant 
biological  treatment  for  removal  of 
selected  priority  pollutants  including 
polynuclear  aromatics.  phthalate  esters, 
acrylonitrile,  phenol,  and  2.4- 
dimcthylphenol  (52  FR  42538-^5, 1987 
DD,  vol.  I,  p.  II-8  to  11). 

Numerical  standards  for  20  of  the 
Subpart  J  pollutants  were  based  on  the 
performance  of  three  biological 
treatment  systems  with  detention  times 
between  1.6  and  17.2  days.  In  contrast, 
detention  times  between  1  to  2.1  days 
were  used  to  estimate  the  costs  of 
compliance  based  on  the  model  in-plant 
biological  treatment  systems  (1987  DD. 
p.  VIII-189:  R.93970-4020;  EPA  9-23-68 
Response  Brief  pages  244-59) 

CMA  challenged  the  subpart  J 
limitations  based  on  in-plant  biological 
treatment  arguing,  in  part,  that  the 
plants  used  by  EPA  to  derive  the 
limitations  based  on  in-plant  biological 
treatment  have  more  treatment  in  place 
than  EPA's  model  treatment  used  to 
estimate  costs  of  compliance  and  the 
EPA  therefore  significantly 
underestimated  the  costs  of  installing  in- 
plant  biological  treatment  (CMA's  4-25- 
88  Brief  pages  58-76). 
After  the  Fifth  Circuit  initially  upheld 

these  subpart  J  limitations  (870  F.2d  at 

240-2),  CMA  petitioned  for 

reconsideration,  again  arguing,  in  part. 


V. 
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subpart  J.  As  a  result,  the  Agency 
proposes  to  leave  the  current 
subcategoiization  scheme  unchanged. 
However,  as  stated  above.  NRDC's 
suggestions  are  logical  in  theory  and  the 
Agency  solicits  comments  on  the 
feasibility  of  establishing  a  BOD  s  floor 
or  otherwise  limiting  the  applicability  of 
subpart  J  in  such  a  manner  that  would 
not  interfere  with  rational  waste 
management  decisions  and  pollution 
prevention  programs.  Depending  on  the 
comments  the  Agency  receives,  it  will 
consider  promulgating  a  final  rule 
establishing  such  a  limitation. 

B.  Remanded  BA  T  Subpart  f  Limitntinr"- 
and  the  PSES  Standard/! 

EPA  promulgated  toxic  pollutant 
effluent  limitations  based  on  the  two 
subcategory  scheme  described  in 
section  IIIA  above.  Subpart  J 
established  direct  discharge  toxic 
pollutant  limitations  for  approximately 
23  plants  that  were  projected  to  comply 
with  BFT  limitations  without  the  use  of 
end-of-pipe  biological  treatment  or 
contract  hauling.  The  subpart  J  toxic 
pollutant  numerical  limitations  were 
based  on  the  performance  of  in-plant 
wastewater  treatment  technology 
including  steam  stripping  to  remove 
volatile  priority  pollutants,  chemical 
precipitation  for  metals,  alkaline 
chlorination  for  cyanide,  and  in-plant 
biological  treatment  for  removal  of 
selected  priority  pollutants  including 
polynuclear  aromatics.  phthalate  esters, 
acrylonitrile.  phenol,  and  2.4- 
dimcthylphenol  (52  FR  42538-45, 1987 
DD,  vol.  I,  p.  II-8  to  11). 

Numerical  standards  for  20  of  the 
Subpart  J  pollutants  were  based  on  the 
performance  of  three  biological 
treatment  systems  with  detention  times 
between  1.6  and  17.2  days.  In  contrast, 
detention  times  between  1  to  2.1  days 
were  used  to  estimate  the  costs  of 
compliance  based  on  the  model  in-plant 
biological  treatment  systems  (1987  DD. 
p.  VIII-189;  R.93970-4020;  EPA  9-23-88 
Response  Brief  pages  244-59) 

CMA  challenged  the  subpart  J 
limitations  based  on  in-plant  biological 
treatment  arguing,  in  part,  that  the 
plants  used  by  EPA  to  derive  the 
limitations  based  on  in-plant  biological 
treatment  have  more  treatment  in  place 
than  EPA's  model  treatment  used  to 
estimate  costs  of  compliance  and  the 
EPA  therefore  significantly 
underestimated  the  costs  of  installing  in- 
plant  biological  treatment  (CMA's  4-25- 
88  Brief  pages  58-76). 

After  the  Fifth  Circuit  initially  upheld 
these  subpart  J  limitations  (870  F.2d  al 
240-2),  CMA  petitioned  for 
reconsideration,  again  arguing,  in  part. 


that  the  Agency  underestimated  the 
costs  of  compliance  due  to  the 
differences  between  the  detention  times 
of  the  three  plants  that  provided  the 
basis  for  the  numerical  standards  and 
the  detention  times  of  the  model 
technology  that  provided  the  basis  for 
estimating  the  engineering  costs  of 
compliance  (CMA's  53-89  Petition  for 
Review  Brief  pages  8-11).  The  Court 
concluded  that  the  detention  time  was  a 
key  variable  in  determining  the 
effectiveness  of  biological  treatment  and 
that  EPA  had  failed  to  demonstrate  a 
reasonable  basis  to  conclude  that 
biological  systems  with  2.1  days 
detention  would  control  pollutants  as 
effectively  as  the  biological  systems 
with  longer  detention  times  (685  F.2d  at 
265). 

The  decision  remanded  limitations  for 
19  of  the  20  subpart }  pollutants  based 
on  in-plant  biological  treatment.  The 
Court  left  in  effect  the  limitations  for 
acrylonitrile  that  were  based  upon  the 
treatment  system  with  the  1.6  days 
detention  time.  As  noted  in  the  June  29. 
1990  revocation  notice  (55  FR  26691).  the 
Agency  also  withdrew  the  ^ 
corresponding  NSPS.  PSES.  and  PSNS 
standards  which  were  based  on  the 
remanded  subpart  ]  limits. 

Since  the  remand  was  based  on  the 
designs  of  the  model  treatment  systems 
used  to  estimate  the  costs  of  compliance 
rather  than  the  technical  basis  for  the 
numerical  limitations.  EPA  has  decided 
to  repropose  the  same  numerical 
standards  with  revised  costs  of 
compliance.  As  described  below,  the 
revised  compliance  costs  are  based  on 
revised  model  in-plant  biological 
treatment  systems  with  increased 
residence  times  as  a  function  of  reported 
or  projected  raw  waste  toxic  pollutant 
concentrations.  EPA  solicits  comments 
on  the  economic,  land  availability,  and 
detention  time  issues  discussed  in  this 
notice  only.  EPA  believes  that  the  Fifth 
Circuit  upheld  the  technical 
achievability  of  the  remanded 
limitations,  and  that  the  Court's  remand 
on  the  issue  of  costing  did  hot  re-open 
the  issue  of  technical  achievability 
generally  (870  F.2d  at  240-41;  885  F.2d  at 
264-66). 

1.  Methodology 

In  responding  to  the  remand  issues, 
the  Agency  initially  reassessed  its  1987 
methodology  in  developing  the 
estimated  costs  of  compliance  for  the 
BAT  and  PSES  limitations  and 
standards.  At  the  time  of  promulgation, 
the  Agency  estimated  incremental 
annualized  BAT  costs  of  compliance  of 
$224.2  million  (1986  dollars)  for  the 
direct  discharge  (subcategory  I  and  Jl 
"plants.  The  incremental  annualized 


costs  for  the  indirect  discharge  plants 
were  $204.3  million  (52  FR  42551). 

The  Agency  developed  a  revised  cost 
"baseline"  in  addition  to  evaluating  the 
increased  costs  of  compliance  for  the 
redesigned  in-plant  biological  model 
treatment  systems.  The  Agency's  review 
of  the  costing  procedures  used  for  the 
1987  publication  identified  several 
errors  in  the  technology  selections  and 
wastewater  flows  assumed  by  EPA  as 
the  basis  to  estimate  engineering  costs 
of  compliance.  Correction  of  these  errors 
increased  the  costs  for  some  plants  and 
decreased  the  costs  for  others.  In 
addition,  estimated  treatment  upgrade 
costs  which  were  described  in  the 
development  document  but  not  included 
in  the  final  economic  impact  analysis 
are  now  included  in  the  new  baseline. 
Thus,  EPA's  revised  estimated  BAT  and 
PSES  costs  of  compliance  rest  on 
baseline  figures  which  are  about  2  and  5 
percent  higher  than  the  respective  BAT 
and  PSES  cost  estimates  reported  at 
promulgation. 

To  these  new  baseline  figures  are 
added  revised  in-plant  biological 
treatment  costs  of  compliance,  which 
were  developed  based  on  increased 
detention  times  as  a  function  of  reported 
or  projected  plant  raw  waste 
concentrations.  Even  though  the 
estimated  treatment  costs  change,  the 
raw  waste  and  effluent  loadings  as  well 
as  the  numerical  limitations  for  the  19 
remanded  pollutants  remain  unchanged 
from  promulgation.  The  reassessment 
also  considers  potential  land 
availability  issues  due  to  the  increased 
size  of  the  model  biological  treatment 
systems  employing  longer  detention 
times. 

The  engineering  costs  of  compliance 
and  the  related  economic  impact 
analyses  are  based  on  incremental 
compliance  costs  for  each  plant.  Plant- 
specific  compliance  costs  are  based  on 
one  or  more  treatment  unit  operations 
selected  from  model  steam  stripping, 
chemical  precipitation,  chlorine 
oxidation,  activated  carbon,  or  in-plant 
biological  treatment  systems  depending 
on  the  concentrations  of  individual 
priority  pollutants  at  each  plant. 
Annualized  compliance  costs  are 
derived  from  the  capital,  operation  and 
maintenance,  and  land  costs  for  each 
wastewater  treatment  and  sludge 
handling/disposal  operation  as  well  as 
monitoring  costs.  Contract  hauling  costs 
are  used  in  lieu  of  treatment  costs  for 
flows  less  than  500  gpd  (1987  DD, 
section  VIII).  With  the  exception  of  the 
baseline  revisions  described  below,  the 
changes  in  the  estimated  engineering 
costs  of  compliance  and  corresponding 
economic  impact  analyses  are  due  only 


to  the  revised  costs  for  the  model  in- 
plant  biological  treatment  systems. 
Based  on  these  reevaluations.  the 
Agency  finds  that  the  proposed 
limitations  (which  are  the  same  as  those 
promulgated  in  1987)  are  economically 
achievable. 

2.  New  Baseline  Costs 

The  compliance  cost  estimates  and 
corresponding  economic  impact 
analyses  summarized  in  the  November 
5, 1987  Federal  Register  notice  did  not 
include  estimated  steam  stripper  and 
chemical  precipitation  upgrade  costs. 
During  development  of  the  OCPSF 
guidelines,  the  steam  stripper  upgrade 
costs  were  developed  for  existing  in- 
place  treatment  for  three  direct 
discharge  plants  without  end-of-pipe 
biological  treatment  and  nine  indirect 
dischargers.  The  chemical  precipitation 
upgrade  costs  were  developed  for  the  20 
direct  and  nine  indirect  discharging 
plants  with  chemical  precipitation  in 
place.  Prior  to  promulgation,  a  separate 
economic  impact  assessment  of  these 
upgrade  costs  generally  demonstrated 
insignificant  incremental  economic 
impacts  for  these  planU  (1987  DD.  p. 
VIII-118  to  120  and  VTU-174  to  181). 
However,  at  this  time,  EPA  is  including 
these  upgrade  costs  in  the  new  baseline 
analysis  cost  estimates  for  the  current 
remand  study. 

The  Agency  also  reassessed  the 
procedures  used  to  estimate  the  BAT 
and  PSES  costs  of  compliance.  The 
procedures  generally  included  the  use  of 
reported  or  projected  raw  waste 
concentrations  for  each  toxic  pollutant 
present  in  each  plant's  product/process 
waste  streams.  Then,  depending  on  the 
pollutant  groups  and  pollutant 
concentrations,  the  Agency  selected  in- 
plant  and/or  end-of-pipe  treatment 
technology  for  cost  estimating  purposes 
(1987  DD.  p.  VlII-7  to  28).  For  example, 
steam  stripping  costs  were  developed 
for  volatile  pollutants  above  selected 
raw-waste  concentrations,  and  chemical 
precipitation,  for  metals  above  selected 
concentrations.  The  treatment 
technology  reassessment,  which 
discovered  several  errors  in  transferring 
individual  unit  operation  costs  into  the 
final  economic  impact  analysis,  resulted 
in  revised  plant  costs  for  one  direct 
discharge  plant  and  22  indirect 
discharge  plants.  These  corrections, 
which  increased  costs  for  some  plants 
and  decreased  costs  for  others,  are  also 
included  in  the  new  baseline  analysis 
for  the  current  remand  study. 

The  Agency  also  reassessed  the  flow 
basis  used  to  estimate  costs  of 
compliance  and  found  several  errors 
and  inconsfstencies  in  rounding  off  or 
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truncating  reported  flows.  For  the  new 
baseline  analysis,  the  Agency  corrected 
the  flows  used  to  estimate  costs  of 
compliance  for  14  indirect  discharge 
plants.  Corrections  of  these  errors  also 
increased  costs  for  some  plants  and 
decreased  costs  for  others.  For  example, 
the  flow  for  plant  249  was  truncated  to 
0.0162  MOD  at  promulgation,  but  should 
have  been  0.01623  MGD;  and  for  plant 
438.  the  flow  was  rounded  off  to  0.051 
MGD  at  promulgation,  but  should  have 
been  0.0508  MGD. 

The  incremental  total  annualized 
costs  for  the  new  baseline,  including  the 
estimated  upgrade  costs  and  technology 
and  flow  corrections  are  $226.9  million 
for  direct  dischargers  and  $214.0  million 
for  indirect  dischargers  (1986  dollars). 

.1  Revised  In-Plant  Biological  Treatment 
Costs 

Revised  compliance  costs  for  BAT 
Subpart  J  direct  dischargers  and  PSES 
indirect  dischargers  were  developed 
based  on  in-plant  biological  treatment 
systems  with  3.5  to  17.2  day  detention 
t-.mes.  The  principal  basis  for  the  revised 
designs  includes  an  analysis  of  the 
OCPSF  record  support  related  to 
biological  treatment  design  and 
performance  for  phenol.  This  analysis 
determined  that  plants  with  raw  waste 
phenol  concentrations  up  to  50  mg/l 
would  comply  with  the  numerical 
phenol  limitations  with  biological 
treatment  systems  having  detention 
times  of  72  hours  (however,  84  hours  or 
;<.5  days  was  used  as  a  safety  factor), 
plants  with  raw  waste  phenol 
concentrations  up  to  300  mg/l  would 
comply  with  detention  times  of  130 
hours  (5.4  days),  and  plants  with  raw 
waste  phenol  concentrations  over  300 
mg/l  would  comply  with  detention 
times  of  413  hours  (17.3  days). 

Similar  assessments  for  the  remaining 
10  remanded  pollutants  were  conducted 
to  determine  necessary  detention  times 
as  a  function  of  reported  or  modeled 
raw  waste  concentrations.  The  largest 
detention  time  required  by  any  OCPSF 
plant  to  control  one  or  more  of  these 
pollutants  was  determined  to  be  72 
hours.  However,  an  84  hour  or  3.5  day 
detention  time  was  used  to  estimate 
conservative  compliance  costs  for  all 
non-phenol-bearing  waste  streams 
containing  only  the  remaining  18 
remanded  pollutants. 

Based  on  these  analyses,  a  detention 
time  was  assigned  to  each  BAT  subpart 
J  and  PSES  plant  to  determine  revised 
costs  of  compliance  for  the  remanded 
pollutants.  As  a  result  of  these 
assessments,  17  BAT  subpart  J  and  103 
I'SES  plants  were  assigned  84  hour 
detention  times.  2  BAT  subpart  J  and  77 
PSES  plants  were  assigned  130  hour 


detention  times,  and  4  BAT  Subpart  J 
and  65  PSES  plants  were  assigned  413 
hour  detention  times. 

Based  on  these  analyses,  the  Agency 
estimates  incremental  annualized  BAT 
costs  of  compliance  of  $242.1  million  for 
the  direct  discharge  (subcategory  I  and 
J)  plants  included  in  the  economic 
impact  analyses.  The  estimated 
incremental  annualized  PSES  costs  for 
the  indirect  discharge  plants  are  $247.4 
million  per  year. 

4.  Land  Availability 

The  Agency  also  investigated  the 
effect  of  higher  detention  times  on  land 
requirements  for  estimating  the  land 
costs  associated  with  the  revised  model 
in-plant  biological  treatment  systems. 
Land  requirements  and  costs  were 
estimated  applying  the  same 
methodologies  used  at  promulgation 
(1987  DD.  p.  Vni-53  to  56.  VIII-187  to 
196).  From  all  of  the  plants  with  cost 
estimates  based  on  modeled  raw  waste 
concentrations  and  the  revised,  higher- 
detention-time,  in-plant  biological 
treatment  system  designs,  only  20 
facilities  were  projected  to  require  more 
than  one  acre  of  land. 

To  assess  the  availability  of  land,  the 
Agency  visited  eight  indirect  discharge 
OCPSF  plants  with  the  largest  projected 
land  requirements  (1.25  to  8.77  acres 
based  on  modeled  raw  waste 
concentrations)  in  the  New  Jersey.  New 
York,  and  Delaware  area.  Indirect 
discharge  facilities  were  selected 
because  their  general  location  in  urban 
areas  makes  them  more  likely  than 
direct  dischargers  to  have  land- 
availability  constraints.  This  effort 
indicated  that  five  of  the  eight  plants 
had  sufficient  land  to  install  the  model 
biological  treatment  system  on-site.  The 
remaining  three  plants  had  from  78  to  96 
percent  of  the  projected  land 
requirements  based  on  modeled  raw 
waste  concentrations.  However, 
sufficient  land  is  available  at  these  three 
plants  based  on  land  projections 
developed  from  designs  based  on 
reported  rather  than  modeled  raw  waste 
concentrations.  The  available  land  for 
these  three  plants  is  1.9  to  3.7  times 
more  than  that  required  for  treatment 
systems  designed  from  reported 
pollutant  concentrations.  One  plant 
suggested  that  its  land  may  not  be 
suitable  for  construction  because  of 
possible  hazardous  waste 
contamination. 

Based  on  this  assessment,  the  Agency 
concludes  that  land  availability  is  not  a 
constraint  for  installing  the  model 
treatment  technology  and,  generally, 
would  not  provide  a  basis  for  requests 
fur  alternative  limitations  and  standards 
based  on  Fundamentally  Different 


Factors  (FDF;  see  40  CFR  part  125. 
subpart  D  and  40  CFR  403.13). 
EPA  invites  comment  on  its 
conclusions  related  to  land  availability 
and  requests  specific  information 
including  detailed  plot  plans 
documenting  land  use  at  existing 
facilities  as  well  as  detailed  wastewater 
characterization  data.  FDF  requests 
based  on  land  availability  will  only  be 
considered  to  the  extent  that  they  are 
based  on  comments  with  appropriate 
supporting  documentation  submitted 
during  the  rulemaking  process  (CWA 
301(n)(l){B)(i)). 

5.  Proposed  Regulatory  Amendments 

As  explained  above.  EPA  proposes  to 
limit  13  additional  pollutants  in  each  of 
the  tables  in  §|  414.25,  414.35.  414.45. 
414.55.  414.65.  414.75.  and  414.85  and  19 
addifional  pollutants  in  the  table  in 
§  414.101.  The  Agency  is  also 
considering  two  nonsubstantive 
formatting  changes  to  improve  the 
organization  and  utility  of  40  CFR  part 
414.  First,  the  Agency  intends  to  revise 
the  order  of  the  pollulant  listings  in  the 
tables  cited  above,  as  well  as  the  table 
in  S  414.91,  to  list  the  limitations  and 
standards  alphabetically  by  pollutant 
name.  Second,  the  Agency  intends  to 
delete  multiple  listings  of  the  same 
table.  With  the  exception  of  the 
footnotes  for  the  zinc  pretreatment 
standards  in  the  tables  for  §§  414.25  and 
414.35,  each  of  the  tables  in  §§  414.25, 
414.35,  414.45,  414.55,  414.65,  414.75,  and 
414.85  are  identical.  To  consolidate  the 
regulation,  the  Agency  intends  to  add 
subpart  K  to  list  the  pretreatment 
standards  in  one  table  with  introductory 
text  and  an  appropriate  footnote  for  zinc 
(identical  to  Footnote  2  to  the  table  in 
§  414.101)  and  to  delete  the  table  of 
pretreatment  standards  and  a  portion  of 
its  introductory  text  from  §§  414.25. 
414.35.  414.45.  414.55,  414.65,  414.75,  and 
414.85.  Appropriate  references  to 
Subpart  K  will  replace  and  table  in 
§§  414.25,  414.35,  414.45.  414.55.  414.65. 
414.75.  and  414.85. 

6.  Economic  Considerations 

a.  Basis  for  Economic  Analysis.  As 
noted  above,  the  economic  analysis  of 
today's  proposed  BAT  and  PSES 
limitations  is  based  on  revised 
compliance  costs  for  the  same  numerical 
limitations  that  were  promulgated  in 
1987.  In  response  to  the  remand  of  the 
Subpart  J  limits.  EPA  considered 
whether  the  limitations  are 
economically  achievable  given  the 
revised  compliance  costs.  The  Agency's 
analysis  of  the  revised  costs  parallels 
the  economic  analysis  conducted  for  the 
1987  rulemaking.  The  methodology  for 
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Factors  (FDF;  see  40  CFR  part  125, 
subpart  D  and  40  CFR  403.13). 
EPA  invites  comment  on  its 
conclusions  related  to  land  availability 
and  requests  specific  information 
including  detailed  plot  plans 
documenting  land  use  at  existing 
facilities  as  well  as  detailed  wastewater 
characterization  data.  FDF  requests 
based  on  land  availability  will  only  be 
considered  to  the  extent  that  they  are 
based  on  comments  with  appropriate 
supporting  documentation  submitted 
during  the  rulemaking  process  (CWA 
301(nKlKB)(i)). 

5.  Proposed  Regulatory  Amendments 

As  explained  above.  EPA  proposes  to 
limit  13  additional  pollutants  in  each  of 
the  tables  in  §§  414.25,  414.35.  414.45. 
414.55.  414.65,  414.75.  and  414.85  and  19 
additional  pollutants  in  the  table  in 
i  414.101.  The  Agency  is  also 
considering  two  nonsubstantive 
formatting  changes  to  improve  the 
organization  and  utility  of  40  CFR  part 
414.  First,  the  Agency  intends  to  revise 
the  order  of  the  pollutant  listings  in  the 
tables  cited  above,  as  well  as  the  table 
in  §  414.91.  to  listthe  limitations  and 
standards  alphabetically  by  pollutant 
name.  Second,  the  Agency  intends  to 
delete  multiple  listings  of  the  same 
table.  With  the  exception  of  the 
footnotes  for  the  zinc  pretreatment 
standards  in  the  tables  for  §§  414.25  and 
414.35,  each  of  the  tables  in  §§  414.25, 
414.35,  414.45,  414.55.  414.65.  414.75,  and 
414.85  are  identical.  To  consolidate  the 
regulation,  the  Agency  intends  to  add 
subpart  K  to  list  the  pretreatment 
standards  in  one  table  with  introductory 
text  and  an  appropriate  footnote  for  zinc 
(identical  to  Footnote  2  to  the  table  in 
§  414.101)  and  to  delete  the  table  of 
pretreatment  standards  and  a  portion  of 
its  introductory  text  from  §§  414.25. 
414.35,  414.45,  414.55,  414.65,  414.75,  and 
414.85.  Appropriate  references  to 
Subpart  K  will  replace  and  table  in 
§§  414.25,  414.35,  414.45,  414.55,  414.65. 
414.75,  and  414.85. 

6.  Economic  Considerations 

a.  Basis  for  Economic  Analysis.  As 
noted  above,  the  economic  analysis  of 
today's  proposed  BAT  and  PSES 
limitations  is  based  on  revised 
compliance  costs  for  the  same  numerical 
limitations  that  were  promulgated  in 
1987.  In  response  to  the  remand  of  the 
Subpart  J  limits.  EPA  considered 
whether  the  limitations  are 
economically  achievable  given  the 
revised  compliance  costs.  The  Agency's 
analysis  of  the  revised  costs  parallels 
the  economic  analysis  conducted  for  the 
1987  rulemaking.  The  methodology  for 
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that  analysis  was  described  in  the 
preamble  for  the  1987  final  rule  (52  FR 
42550)  and  in  the  Agency's  economic 
impact  analysis  that  was  published  in 
support  of  that  rule  (EPA  440/2/87-007). 
The  economic  analysis  for  today's 
proposed  rule  is  documented  in  a  report: 
"Re-Evaluation  of  the  Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  for  the  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  Industry 
Using  Revised  Compliance  Costs." 
August  1991.  This  report  is  available 
from  EPA:  see  the  contacts  identified  at 
the  beginning  of  this  notice. 

EPA  undertook  a  revised  plant  impact 
analysis,  a  revised  regulatory  flexibility 
analysis,  and  a  revised  cost- 
effectiveness  analysis  to  evaluate  the 
effects  of  the  revised  compliance  costs. 
The  plant  impact  analysis  is  the  primary 
basis  for  evaluating  economic 
achievability.  The  regulatory  flexibility 
analysis  provides  information  to 
determine  whether  small  plants  are 
disproportionately  affected  by  the 
revised  costs.  The  cost-effectiveness 
analysis  provides  information  about  the 
relative  efficiency  of  the  treatment 
technology  for  reducing  pollutant 
discharges. 

The  methodology  for  assessing  plant 
impacts  is  the  same  as  was  used  for  the 
1987  final  rule.  The  impact  of  the 
compliance  costs  on  C)CPSF  plants  was 
evaluated  using  the  following  criteria: 
total  annualized  cost  of  the  treatment 
technology,  potential  plant  closures, 
potential  product  line  closures, 
significant  sales  or  profit  impacts,  and 
the  job  losses  associated  with  closures. 
Additional  information  regarding  the 
calculation  of  these  impact  measures 
and  their  significance  is  found  in  the 
economic  impact  analysis  prepared  for 
the  1987  final  rule. 

b.  Economic  Impacts  of  Revised 
Compliance  Costs.  The  costs  used  to 
evaluate  today's  proposed  rule  are 
based  on  the  capital  and  annual 
operation  costs  of  the  model  treatment 
technology,  as  described  above  in 
section  III  (B)(3). 

For  the  286  direct  dischargers  for 
which  EPA  has  cost  information,  the 
total  annualized  costs  associated  with 
the  revised  treatment  design  are  $242.1 
million.  This  is  a  $17.9  million  (8.0 
percent)  increase  over  the  cost  of  the 
rule  as  promulgated.  There  are  no 
incremental  impacts  (i.e.,  plant  closures, 
product  line  closures,  or  employment 
losses)  associated  with  this  cost 
increase.  The  Agency  estimates,  as  was 
the  case  in  1987.  that  11  OCPSF  plants  or 
product  lines  may  close  as  a  result  of 
the  compliance  costs  imposed  by  the 
OCPSF  guideline.  This  number  of 


closures  represents  4  percent  of  all 
direct  discharging  plants. 

For  the  365  indirect  dischargers  for 
which  EPA  has  cost  information,  the 
total  annualized  costs  associated  with 
the  revised  treatment  design  are  $247.4 
million.  This  is  a  $43.1  million  (21.1 
percent)  increase  over  the  cost  of  the 
rule  as  promulgated.  Plant  impacts  for 
indirect  dischargers  increase  with  these 
costs.  There  are  56  plant  and  product 
line  closures  associated  with  the 
compliance  costs  of  today's  proposed 
rule.  As  originally  promulgated,  the 
number  of  plant  and  product  line 
closures  was  52.  When  expressed  in 
percentage  terms  (relative  to  the  number 
of  indirect  dischargers),  the  closure  rate 
for  today's  proposed  PSES  is  15  percent; 
at  promulgation  in  1987.  the  closure  rate 
for  indirect  dischargers  was  14  percent. 
The  employment  reduction  associated 
with  these  closures  is  3.396  (1.9  percent 
of  total  OCPSF  employment),  which  is 
an  increase  from  2,190  (1.2  percent  of 
total  OCPSF  employment)  at 
promulgation. 

The  Agency  finds  that  the  impacts 
imposed  by  the  revised  compliance 
costs  for  both  BAT  and  PSES  are 
economically  achievable. 

c.  Small  Plant  Analysis.  A  regulatory 
flexibility  analysis  addresses  the  burden 
of  regulatory  actions  on  small  entities. 
For  this  proposed  regulation,  as  in  the 
1987  final  rule,  the  regulatory  flexibility 
analysis  examined  whether  small 
plants,  as  defined  by  a  plant  production 
threshold  of  5  million  pounds,  were 
disproportionately  affected  by  the 
regulation. 

The  regulatory  flexibility  analysis  for 
today's  proposed  rule  is  limited  to 
evaluating  the  effects  of  revised  costs  on 
small  indirect  dischargers  because  there 
are  no  incremental  impacts  on  direct 
dischargers,  large  or  small. 

At  promulgation,  the  Agency 
projected  27  closures  among  the  small 
indirect  dischargers,  and  while  an 
exemption  for  small  indirect  dischargers 
was  considered,  the  1987  final  rule  did 
not  establish  different  PSES  for  any 
sector  of  indirect  dischargers  (52  FR 
42548).  With  the  revised  compliance 
costs,  the  Agency  projects  28  plant  or 
product  line  closures  among  the  small 
indirect  dischargers.  These  plant 
impacts  on  small  indirect  dischargers 
are  not  significantly  different  than  the 
impacts  evaluated  for  the  1987  final  rule, 
and  the  basis  for  establishing  PSES  for 
all  indirect  dischargers,  as  presented  in 
the  1987  final  rule,  is  unchanged  by  the 
revised  economic  analysis.  Thus,  there 
is  no  change  in  the  small  plant  analysis 
findings. 


d.  Cost-Effectiveness  Analysis.  EPA        ' 
conducted  a  cost-effectiveness  analysis 
for  the  1987  final  rule  and  reported  the       | 
results  in  the  preamble  and  in 
supporting  documents.  EPA's  cost- 
effectiveness  analysis  compares  the 
incremental  cost  of  a  technology  (in  1981 
dollars)  to  the  pounds  of  pollutants 
removed  by  the  technology,  where  those 
pounds  are  weighted  by  their  relative 
toxicity.  Additional  descriptions  of  the 
cost-effectiveness  methodology  are 
found  in  the  preamble  to  the  1987  final 
rule  (52  FR  42552)  and  in  a  document 
included  in  the  OCPSF  administrative 
record:  "Cost-Effectiveness  Analysis  for 
the  Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  Industry,"  September 
1987  (R.  sec.  VI-11.  p.  5155  to  98). 

For  today's  proposal,  EPA 
recalculated  the  cost-effectiveness 
ratios  for  BAT  and  PSES  using  the 
revised  compliance  costs.  The  cost- 
effectiveness  of  the  proposed  BAT 
limitations  is  $5  per  pound  equivalent 
removed,  which  is  the  same  result  as 
EPA  reported  for  the  1987  final  rule. 
While  the  compliance  costs  increased 
for  BAT.  the  increase  was  not  larg^ 
enough  to  result  in  a  change  in  the  cost- 
effectiveness  ratio,  which  is  reported  to 
the  nearest  whole  dollar.  As  part  of  the 
Assessment  for  publishing  the  final  rule, 
EPA  will  consider  also  the  cost- 
effectiveness  ratio  of  BAT  subpart  J.  The 
cost-effectiveness  of  the  proposed  PSES 
is  $38  per  pound  equivalent  removed; 
the  result  reported  for  the  1987  final  rule 
was  $34  per  pound  equivalent  removed. 
These  results  are  not  significantly 
different  than  the  results  at 
promulgation.  II 

C.  New  Source  Performance  Standards 
and  Pretreatment  Standards  for  New 
Sources 

The  Agency  promulgated  NSPS 
standards  that  reflected  the  use  of  the 
best  available  demonstrated  technology 
for  all  direct  discharging  sources.  NSPS 
was  established  for  conventional 
pollutants  (BODs,  TSS.  and  pH)  on  the 
basis  of  BPT  model  treatment 
technology  and  for  63  priority  pollutants 
on  the  basis  of  BAT  model  treatment 
technology.  The  numerical  standards  are 
equivalent  to  the  BPT  and  the  BAT 
limitations  (52  FR  42545).  EPA  also 
promulgated  PSNS  on  the  same 
technology  basis  as  PSES  and  issued 
equivalent  numerical  standards  for  47 
priority  pollutants  that  were  determined 
to  pass  through  or  otherwise  interfere 
with  the  operation  of  Publicly  Owned 
Treatment  Works  (52  FR  42549). 

NRDC  challenged  the  final  NSPS  and 
PSNS  new  source  standards  arguing,  in 
part,  that  the  Agency  failed  to  give 
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serious  consideration  to  better  pollution 
control  technologies  that  could  be  used 
by  new  sources.  NRDC  claimed  that  the 
Agency  ignored  its  owm  data  which 
demonstrated  that  26  percent  of  the 
OCPSF  industry  are  zero  or  alternative 
discharge  plants  due  to  disposal 
methods  such  as  deep  well  injection, 
contract  hauling,  incineration, 
evaporation  ponds,  surface 
impoundments,  land  application,  and 
recycling  of  process  wastewater.  NRDC 
stated  that  "not  all  of  the  methods  used 
to  achieve  zero  discharge  to  surface 
waters  are  necessarily  environmentally 
acceptable.  However,  the  record 
indicates  that  36  plants  achieve  zero 
discharge  by  recycling  their  waste 
streams.  Dev.  Doc.  at  VII-146."  (NRDCs 
June  30, 1988  Brief  p.  86-89  (emphasis  in 
original)). 

On  March  30.  1989.  the  Fifth  Circuit 
rejected  all  but  one  of  NRDCs  new 
source  challenges  and  remanded  the 
new  source  standards  to  EPA  "for 
consideration  of  whether  zero  discharge 
limits  would  be  appropriate  for  new 
plants  in  the  OCPSF  industry  because  of 
the  existence  of  recycling"  {870  F.2d  at 
264). 

The  Agency  has  reconsidered  the 
issues  related  to  establishing  new 
source  zero  discharge  standards  based 
on  process  wastewater  rec^'cle  and  has 
decided  to  propose  that  no  revisions  be 
made  to  the  existing  NSPS  and  PSNS 
standards.  The  Agency  has  concluded 
that  it  has  no  basis  and  would  be 
impracticable  to  impose  a  zero 
discharge  standard  on  a  meaningful 
segment  of  the  industry.  First,  the 
"concentration-based '  approach  which 
forms  the  framework  of  the  OCPSF 
guideline  limits  the  opportunities  for  the 
promotion  of  recycling  and  re-use  of 
wastewater  through  a  national 
guideline,  in  contrast  to  the  "mass- 
based"  approach  adopted  in  other 
guidelines.  The  Agency  explicitly 
recognized  this  limitation  during  the 
guideline  development  process,  but 
opted  for  this  approach  nonetheless 
because  it  provided  the  basis  for  a 
guideline  with  more  expansive  coverage. 
This  was  a  rational  regulatory  decision 
made  by  the  Agency.  Moreover,  because 
the  OCPSF  record  was  imprecise  with 
regard  to  its  use  of  the  term 
"recyclable."  both  NRDC  and  the  Fifth 
Circuit  in  its  remand  order 
misinterpreted  the  support  in  the 
database  for  zero  discharge  through 
recycling.  In  fact,  the  record  contains 
very  few  examples  of  complete  recycle 
and  does  not  demonstrate  that  recycle  is 
a  demonstrated  technology  on  which 
F.PA  can  base  a  zero  discharge 
standard.  For  this  reason,  the  Agencj' 


has  not  developed  the  cost  of 
compliance  and  has  not  analyzed  the 
economic  achievability  of  a  zero 
discharge  standard  based  on  total 
recycle  of  process  wastewater  for  any 
portion  of  the  OCPSF  industry. 
However,  the  Agency  solicits 
comments  on  the  feasibility  of  imposing 
a  zero  discharge  new  source  standard 
on  a  segment  of  the  industry  which 
would  be  based  on  the  recycle  of 
process  wastewater.  In  particular,  EPA 
solicits  comments  on  the  feasibility  or 
transferring  recycle  techniques  used  on 
particular  product/processes  onto  other 
product/processes  or  groups  of  product/ 
processes.  Depending  on  the  comments 
it  receives  and/or  further  analysis,  EPA 
will  make  a  fmal  decision  before 
publishing  the  final  rule  regarding  the 
merit  of  imposing  zero  discharge  new 
source  standards  on  some  segment  of 
the  industry 

1.  Background 

At  the  time  of  the  1983  proposal,  the 
Agency  provided  notice  of  the  rationale 
for  developing  effluent  limitations  and 
standards  in  terms  of  concentration 
(mg/1)  rather  than  mass  (lbs  of 
pollutant/unit  of  production).  The 
Agency  concluded  that  the  benefits  of 
selecting  the  concentration-based 
regulatory  approach— coverage  of  a 
larger  number  of  OCPSF  plants  and  a 
larger  proportion  of  individual  plants' 
production — outweighed  the  costs, 
including  the  diminished  opportunity, 
through  the  national  OCPSF  guideline, 
to  foster  the  "recycling  and  reuse  of 
wastewater  and  by-products"  (48  FR 
11838).  Under  the  selected 
concentration-based  approach, 
opportunities  for  recycle  are  evaluated 
at  the  plant  level  by  Individual  permit 
writers,  rather  than  at  the  national  level 
through  guideline  limitations. 

The  selected  concentration-based 
approach  established  limitations 
generally  from  end-of-pipe  data  that 
reflected  total  treatment  system 
performance.  The  Agency  described  its 
preference  for  mass  limitations  (lbs  of 
pollutants/unit  of  production),  where 
feasible,  to  encourage  flow  reduction 
and  to  prevent  the  substitution  of 
dilution  for  treatment.  However, 
concentration-based  limitations  are 
used  where  production  and  achievable 
wastewater  flow  cannot  be  correlated. 
In  the  OCPSF  industry,  such  correlations 
do  not  exist,  and  EPA  proposed,  for  the 
reasons  summarized  below, 
concentration-based  limitations  (48  FR 
11834). 

In  the  OCPSF  industry,  production 
often  varies  from  day  to  day  or  even 
hour  to  hour.  This  is  particularly  true  in 
large  integrated  plants  producing  a  large 


variety  of  products  as  well  as  plants 
employing  batch  processing. 
Wastewater  regulatory  problems 
associated  with  these  production 
characteristics  could  only  be  mitigated  if 
mass-based  limits  could  be  set  on 
individual  process  lines  prior  to  end-of- 
pipe  biological  treatment,  with  credit 
given  for  percent  reduction;  across  the 
biological  system.  Such  an  approach 
would  have  required  the  development  of 
separate  mass  limitations  for  each  of 
hundreds  or  thousands  of  product/ 
process  discharges.  The  Agency  would 
have  had  to  determine  what  mass 
limitations  could  be  achieved  for  each 
product/process  through  the  use  of  in- 
plant  control.  Each  product/process 
would  have  been  considered  a  separate 
subcategory,  and  the  regulation  would 
have  contained  separate  mass-based 
limitations  for  each  such  subcategory'. 
Monitoring  would  have  been  separately 
required  for  each  product /process 
effluent.  However,  credit  could  have 
been  provided  for  removals  by  an  end- 
of-pipe  (usually  biological)  treatment 
system  if  sampling  before  and  after  that 
system  demonstrated  a  percent 
reduction  through  the  biological  segment 
of  the  system. 

While  pursuing  this  goal  between  1976 
and  1981,  the  Agency  examined  the 
nature  and  treatability  of  176  individual 
high-volume  product/process 
wastewater  effluents.  EPA  sampled  the 
raw  waste  load  of  individual  production 
lines,  determined  the  rate  of  production, 
and  sampled  the  discharge  from  in-ptant 
physical/chemical  treatment  systems 
used  to  treat  those  product/process 
effluents  either  singly  or  in  combination 
with  other  product/process  effluents. 
The  mass-based  regulatory  option,  if 
supported  by  sufficient  technical 
information,  would  have  provided  some 
potential  advantages  over  an  end-of- 
pipe,  concentration-based  regulation 
including  an  emphasis  on  process 
controls  and  in-plant  physical/chemical 
treatment  thereby  promoting  the 
recycling  and  reuse  of  wastewater  and 
by-products  (48  FR  11838). 

Despite  the  theoretical  advantages, 
the  Agency  concluded  that  the  mass- 
based  option  was  both  technically  and 
administratively  infeasible.  Even  though 
EPA  could  have  regulated  176  of  the 
high-volume  products  out  of  thousands 
of  commercial  product /processes, 
control  authorities  would  typically  have 
been  faced  with  the  arduous  task  of 
characterizing  and  developing  effluent 
limitations  for  those  product /processes 
at  each  plant  that  were  not  explicitly 
addressed  by  the  regulation.  Monitoring 
for  compliance  with  individual  product/ 


process  limitations  would  have  been 
enormously  expensive. 

One  of  the  most  significant  technical 
difficulties  related  to  establishing  mass- 
based  standards  was  determination  of 
an  appropriate  flow  to  production 
volume  ratio  (F/P)  for  each  product/ 
process  representative  of  good  industry 
practice.  (Multiplying  F/P  by 
concentration  yields  a  mass  of  pollutant 
loading  per  unit  of  production.)  Out  of 
the  176  product/processes  sampled,  EPA 
had  27  product/processes  with  F/P  data 
from  more  than  one  plant.  The  data 
show  that  wide  variations  in  F/P  ratios 
often  occur — 14  of  the  27  product/ 
process  flow  to  production  ratios  vary 
by  factors  of  5  to  74  (1983  Public  Record 
R701249-65).  To  establish  F/P  ratios. 
EPA  would  practically  have  had  to 
establish  design  and  operating  practices 
for  each  product/process.  As  EPA 
concluded  at  the  time,  this  was  far 
beyond  the  reasonable  scope  of  the  BAT 
project  (48  FR  11838). 

Therefore,  the  Agency  concluded  that 
the  benefits  of  selecting  the 
concentration-based  regulatory 
approach^-coverage  of  a  larger  number 
of  OCPSF  plants  and  a  larger  proportion 
of  individual  plants'  production — 
outweighed  the  costs,  including  the 
diminished  opportunity,  through  the 
national  OCPSF  guideline,  to  promote 
the  recycling  the  reuse  of  wastewater 
and  by-products  (48  FR  11838).  Fostering 
the  recycle  and  reuse  through  the 
guideline  would  be  limited  because,  as 
explained  in  the  next  section,  it  would 
require  the  same  attempt  to  regulate  on 
a  product/process-by-product/process 
basis  that  the  Agency  determined  to  be 
impracticable,  and  rejected,  as  the  basis 
for  the  guideline. 

The  adoption  of  a  concentration- 
based  approach,  however,  did  not  mean 
that  recycling  and  reuse  of  wastewater 
would  not  be  encouraged  at  individual 
plants.  Rather,  the  guideline  is 
structured  so  that  recycling  and  reuse 
evaluations  will  be  made  on  a  facility- 
specific  basis  by  the  permit  writer  or 
control  authority,  rather  than  through 
the  national  guideline.  The  permit  writer 
or  control  authority  must  use  a 
reasonable  estimate  of  plant  process 
wastewater  flow  and  the  concentration 
limitations  to  develop  appropriate  mass 
limitations  for  each  NPDES  or  industrial 
user  permit.  In  cases  where  the  process 
wastewater  flow  claimed  by  a  plant 
may  be  excessive,  the  permit  writer  or 
control  authority  may  develop  a  more 
appropriate  process  wastewater  flow  for 
use  in  computing  the  mass  effluent  or 
internal  plant  limitations.  The  site- 
specific  factors  that  should  be 
considered  by  the  permit  or  control 


authority  in  developing  appropriate 
process  wastewater  flow  include  a 
review  of  plant  operations  to  ensure  that 
sound  water  conservation  practices  are 
being  followed.  Examples  are: 
Minimization  of  process  water  uses; 
cascading  or  countercurrent  washes  or 
rinses,  where  possible:  reuse  or  recycle 
of  intermediate  process  waters  or 
treated  wastewaters  at  the  process  area 
and  in  wastewater  treatment  operations 
(48  FR  11839.  March  21. 1983;  53  FR 
42566.  November  5. 1987).  EPA  issued 
guidance  to  control  authorities  stating 
that  OCPSF  "permit  writers  should  use 
flow  reduction  as  a  basis  for 
establishing  mass  limits  in  permits 
where  appropriate"  (February  8, 1988 
memorandum  from  EPA's  Director. 
Office  of  Water  Enforcement  and 
Permits  to  EPA  Regional  Water 
Management  Division  Directors  and 
NPDES  State  Directors). 

EPA  believes  that  it  was  within  the 
Agency's  regulatory  discretion  to 
evaluate  the  advantages  and 
disadvantages  of  the  concentration- 
based  and  mass-based  approaches,  and 
to  opt  for  the  greater  coverage  made 
possible  by  the  foftroer  approach, 
thereby  reducing  the  opportunity  to 
foster  recycling  through  the  national 
guideline  and  relying  on  the  control 
authorities  to  exploit  opportunities  for 
recycle  and  reuse  of  wastewater. 

For  the  reasons  outlined  above,  during 
the  course  of  the  OCPSF  rulemaking 
activity  (1976  to  1987).  EPA  never 
proposed  to  base  NSPS  on  recycling 
options  and  never  received  any 
comments  urging  Agency  consideration 
of  zero  or  aliemative  discharge  methods 
as  a  basis  for  promulgating  NSPS  (EPA's 
9-23-88  Response  Brief,  p.  401). 

2.  Factors  Affecting  Complete  Recycle  of 
Process  Wastewater 

Recycle  of  process  and  non-process 
wastewater  is  an  important 
consideration  and  often  an  integral 
element  of  a  plant's  waste  management 
(materials  recovery)  and  water 
conservation  program.  Nearly  all  OCPSF 
facilities  currently  use  some  recycle  and 
reuse  techniques.  However,  recycle 
techniques  alone,  while  reducing  the 
total  volume  of  wastewater  discharged, 
seldom  achieve  the  goal  of  zero 
discharge  of  process  wastewater.  Many 
problems  associated  with  complete 
recycle  and  reuse  of  wastewater  must 
be  solved  before  it  can  be  demonstrated 
to  be  a  practical  application  in  most 
OCPSF  manufacturing  plants. 
("Complete  Water  Reuse — Industry's 
Opportunity."  AIChE/EPA  Technology 
Transfer  National  Conference.  1973.  p.  2 
&303) 


By  their  nature,  successful  OCPSF 
recycle  techniques  would  tend  to  be 
limited  to  speciflc  product/processes  or 
to  speciflc  waste  streams  within 
product/processes.  Recycle  technitjues 
are  not  generalized  technologies  which 
can  be  applied  over  broad  categories  of 
dischargers.  Even  if  the  record  provided 
a  basis  to  believe  that  zero  discharge  of 
wastewater  could  be  achieved  for  a 
signiflcant  number  of  the  25.000    . 
product/processes  in  the  OCPSF 
industry  (and.  as  explained  in  the  next 
section,  it  does  not),  the  development  of 
a  technology  basis  would  require 
precisely  the  same  exercise  in 
establishing  design  and  operating 
practices  for  each  affected  product/ 
process  that  EPA  considered  and 
rejected  in  1983.  NRDC's  basic  challenge 
to  the  promulgated  new  source 
standards  amounts  to  a  challenge  to  the 
Agency's  derision  in  proposing  the 
OCPSF  guideline  to  adopt  a 
concentration-based  approach. 

Plant-level  process  wastewater 
recycle  techniques  may  be  segmented 
into  several  broad  categories — general 
water  conservation  practices,  reuse  of 
end-of-pipe  or  combined  process 
wastewater  within  a  particular  product/ 
process,  and  recycle  of  product /process 
wastewater  within  the  same  product/ 
process.  Each  of  these  options  provides 
very  limited  theoretical  opportunity  for 
achieving  the  goal  of  zero  discharge  of 
process  wastewater. 

A  significant  component  of  water 
conservation  generally  includes 
treatment  or  process  unit  operation 
changes  from  an  "open."  single  pass  to  a 
"closed."  recycle  system.  In  typical 
cases  such  as  chemical  process 
equipment  vent  or  air  scrubbers  and 
pump  seal  systems  as  well  as  contact 
and  non-contact  cooling  systems,  many 
facilities  recycle  the  scrubber,  seal,  or 
cooling  wastewater  to  reduce  the 
consumption  of  water  as  well  as  the 
discharge  of  wastewater.  However, 
recycle  of  the  wastewater  leads  to 
higher  dissolved  solids,  particulate,  and 
soluble  pollutant  concentrations  which 
reduce  the  efficiency  of  the  unit 
operation.  To  maintain  optimal 
operation  and  performance,  a  portion  of 
the  closed  system  concentrated 
wastewater  is  periodically  discharged 
as  blowdown  and  replaced  by  clean 
water.  The  process  wastewater 
blowdown  generally  requires  treatment 
prior  to  discharge  or  disposal  (1987  DD. 
p.  V-24  to  29;  1990  Standard  Handbook 
of  Environmental  Engineering,  Robert  A. 
Corbitt.  pages  4.26-4.35  &  4.49-4.52). 
Thus,  recycle  of  scrubber,  seal,  or 
cooling  wastewater  does  not  eliminate 
discharge  of  process  wastewater. 
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Recycle  tetiinique«  related  to  the 
reuse  of  combined  process  wastewater 
are  limited  by  the  capacity  of  speciric 
process  or  reaction  chemistrj*  to  tolerate 
chemical  contaminants  and.  even  if  they 
were  demonstrated  to  be  achievable  for 
individual  product/processes,  could  be 
promulgated  only  through  zero 
discharge  limitations  for  those  specific 
product/processes.  They  are  limited  by 
the  ability  to  establish  design  and 
operating  parameters  for  both  the 
individual  product/processes  and  the 
accessory  treatment  systems  necessary 
to  reclaim  wastewater  of  sufficient 
purity  for  recycle  or  reuse  in  the 
chemiLal  processes.  A  large  portion  of 
OCPSF  process  wastewater  is  derived 
from  product  and  by-product  separation 
unit  operations.  The  combined  plant 
wastewater  tj-pically  contains  pollutants 
that  prevent  reuse  or  recycle  within 
particular  chemical  processes.  Chemical 
processes  almost  never  convert  10O 
percent  of  the  feedstocks  to  the  desired 
products;  that  is.  the  chemical  reactions/ 
processes  never  proceed  to  total 
completion:  moreover,  undesirable  by- 
products are  often  unavoidably 
generated  due  to  alternate  reaction 
pathways  and  raw  material 
contamination.  This  results  in  mixtures 
of  unreacted  raw  materials  and  products 
that  must  be  separated  and  recovered 
by  unit  operations  that  are  not  100 
percent  efficient  (1987  DD.  p.  V-^9-50). 
Finally,  like  chemical  processes, 
wastewater  treatment/reconditioning 
processes  are  almost  never  100  percent 
efficient  Therefore,  most  trace 
contaminants  in  untreated  or  treated 
recj cled.'reused  process  wastev^ater  are 
undesirable  because  they  foul  catalysts, 
lead  to  the  formation  of  undesirable 
waste  products,  and  cculd  result  in  a  net 
increase  in  pollution  ("Complete  Water 
Reuse — Industry's  Opportunity,"  p.  297- 
30.1).  Therefore,  maximizing  the 
probability  of  developing  successful 
recycle  techniques  (i.e..  minimizing 
potential  chemical  process 
contaminants)  requires  recycling 
wastewater  within  a  specific  product/ 
process  rather  than  reusing  the 
wastewater  from  one  product/process 
or  a  group  of  product/processes  as 
makeup  or  raw  material  for  another 
product /process. 

Individual  product/processes  differ  in 
the  feasibility  of  internally  recycling 
their  respective  process  wastewaters. 
Total  recycle  or  reuse  of  process 
wastewater  from  chemical  reactions  is 
theoretically  possible  for  only  a  few 
pioduct/processes.  Unless  a  plant 
operates  a  combination  of  these  unique 
product/processes  for  which  total 
recycle  is  practicable,  however,  the 


plant  will  be  capable  of  recycling  only  a 
portion  of  its  process  wastewater.  In 
certain  instances,  it  may  be  possible  to 
recycle  wastewater  to  process  feed. 
Recovered  wastewater  being  recycled  to 
process  feed  may  have  to  be  prctreated 
(i.e.,  vacuum  stripped  of  water  to  raise 
the  concentration  of  soluble  reactants  to 
a  level  required  by  the  process  and/or 
treated  to  remove  undesirable  trace 
contaminants).  As  already  noted 
recycling  to  process  feed  is  not  feasible 
for  many  product/processes,  because 
the  process  chemistry  will  not  tolerate 
even  low  concentrations  of 
contaminants.  Contaminants  often  affect 
the  reaction  rate,  reduce  process 
efficiency,  produce  undesirable  side 
reactants,  or  make  product  recovery  and 
purification  uneconomical.  For  such 
product/processes  to  avoid  discharge, 
the  volume  of  contaminated  wastewater 
must  be  accommodated  by  on-site 
reuse/disposal  techniques  or  other 
discharge  alternatives. 

Thus,  there  are  numerous  theoretical 
and  practical  limitations  to  achieving 
zero  discharge  through  recycle.  As  the 
new  section  demonstrates,  the  OCPSF 
record  reflects  that  few,  if  any.  plants 
actually  achieve  zero  discharge  through 
recycle. 

3.  The  OCPSF  Record  Does  Not  Support 
the  Imposition  of  Zero  Discharge 
through  Recycle 

Even  if  EPA  were  to  attempt  to  foster 
recycling  in  the  OCPSF  industry  at  the 
national  level,  the  OCPSF  record 
contains  only  isolated,  product/process 
specific  examples  of  total  recycle  and 
does  not  support  the  application  of 
recycle  as  a  demonstrated  technology  to 
achieve  zero  discharge.  As  stated  above, 
the  Fifth  Circuit  remanded  the  NSPS  and 
PSNS  standards  on  the  basis  of  NRDCs 
assertion  that  the  OCPSF  rulemaking 
record  contains  36  plants  which  achieve 
zero  discharge  through  the  recycling  of 
their  waste  streams.  To  assess  the 
litigation  issues  raised  by  NRDC,  the 
Agency  thoroughly  reviewed  the  OCPSF 
record  with  respect  to  zero  discharge 
and  recycling  practices  at  OCPSF 
facilities. 

NRDC  misread  the  OCPSF  record  in 
asserting  "that  36  plants  achieve  zero 
discharge  by  recycling  their  waste 
streams"  because  the  Agency's  1987 
development  document  (table  VII-48  on 
page  VII-146)  did  not  comprehensively 
describe  the  source  of  the  "Frequency  of 
Waste  Stream  Final  Discharge  and 
Disposal  Techniques"  tabulation.  The 
development  document  omitted  the 
clear  statement  that  the  table  Vn-4a 
tabulation  characterizes  the  multiple 
disposal  and  discharge  practices  only 
for  697  direct  and  indirect  discharge 


plants.  Therefore,  the  table  actually 
reports  that  36  direct  and  indirect 
discharge  plants  use  recycle  techniques 
for  only  a  portion  of  their  waste  streams. 
All  of  these  36  plants  discharge 
wastewater. 

Moreover,  these  36  waste  streams 
included  non-aqueous  product  recovery 
waste  streams  in  addition  to  process 
wastewater  streams,  and  the 
wastewater  streams  often  include  only  a 
portion  of  the  discharges  from  an 
individual  product/process.  EPA's 
remand  analysis  found  that  only  three  of 
the  697  plants  in  the  OCPSF  database 
that  discharge  process  wastewater 
reported  complete  recycle  of  process 
wastewater  generated  by  a  total  of  six 
product/processes.  Of  the  234  zero  and 
alternative  discharge  plants  that  do  not 
discharge  process  wastewater  to 
receiving  bodies  of  water  or  to  publicly 
owned  treatment  works,  only  11 
facilities  reported  the  use  of  recycle 
techniques — nine  reported  recycle  of  all 
wastewater  and  two  reported  use  of 
recycle  in  combination  with  other 
alternative  disposal  techniques. 

Therefore,  the  OCPSF  record  support 
for  zero  discharge  of  process 
wastewater  based  on  total  recycle 
extends  to  11  zero/alternative  and  three 
discharging  plants  all  of  which  reported 
in  their  1983  Section  308  Survey 
Responses  that  they  achieved  zero 
discharge  of  process  wastewater  for  at 
least  one  product/process  through  the 
use  of  recycle  techniques.  Because  of  the 
limitations  inherent  in  applying 
recycling  techniques  beyond  the 
product/processes  for  which  they  are 
demonstrated,  the  most  the  Agency 
could  do  with  respect  to  imposing  zero 
discharge  limitations  would  be  to 
attempt  to  develop  a  technical  basis  to 
propose  a  zero  discharge  NSPS  for  some 
or  all  of  these  15  product/processes  out 
of  more  than  25.000  in  the  OCPSF 
industry. 

Since  neither  the  Survey  responses 
nor  the  remainder  of  the  OCPSF  record 
documents  the  process  design  and 
operating  characteristics  that  permit  the 
use  of  total  recycle  for  any  product/ 
process,  the  Agency  initiated  a  study  of 
candidate  products  to  ascertain  the 
basis  for  such  a  proposal. 

4.  Candidate  Products  for  Recycle-Based 
Zero  Discharge  Standards 

As  described  in  the  previous  section, 
only  11  zero/alternative  and  three  direct 
or  indirect  discharge  plants  reported  the 
recycle  or  reuse  of  all  of  the  process 
wastewater  generated  by  at  least  one 
product /process.  In  the  c^se  of  the  three 
direct/indirect  discharge  plants.  Section 
308  8ur\'ey  responses  were  used  to 
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plants.  Therefore,  the  table  actually 
reports  that  36  direct  and  indirect 
discharge  plants  use  recycle  techniques 
for  only  a  portion  of  their  waste  streams. 
All  of  these  36  plants  discharge 
wastewater. 

Moreover,  these  36  waste  streams 
included  non-aqueous  product  recovery 
waste  streams  in  addition  to  process 
wastewater  streams,  and  the 
wastewater  streams  often  include  only  a 
portion  of  the  discharges  from  an 
individual  product/process.  EPA's 
remand  analysis  found  that  only  three  of 
the  697  plants  in  the  OCPSF  database 
that  discharge  process  wastewater 
reported  complete  recycle  of  process 
wastewater  generated  by  a  total  of  six 
product/processes.  Of  the  234  zero  and 
alternative  discharge  plants  that  do  not 
discharge  process  wastewater  to  ,    . 

receiving  bodies  of  water  or  to  publicly 
owned  treatment  works,  only  11 
facilities  reported  the  use  of  recycle 
techniques — nine  reported  recycle  of  all 
wastewater  and  two  reported  use  of 
recycle  in  combination  with  other 
alternative  disposal  techniques. 

Therefore,  the  OCPSF  record  support 
for  zero  discharge  of  process 
wastewater  based  on  total  recycle 
extends  to  11  zero/alternative  and  three 
discharging  plants  all  of  which  reported 
in  their  1983  Section  308  Survey 
Responses  that  they  achieved  zero 
discharge  of  process  wastewater  for  at 
least  one  product/process  through  the 
use  of  recycle  techniques.  Because  of  the 
limitations  inherent  in  applying 
recycling  techniques  beyond  the 
product/processes  for  which  they  are 
demonstrated,  the  most  the  Agency 
could  do  with  respect  to  imposing  zero 
discharge  limitations  would  be  to 
attempt  to  develop  a  technical  basis  to 
propose  a  zero  discharge  NSPS  for  some 
or  all  of  these  15  product/processes  out 
of  more  than  25.000  in  the  OCPSF 
industry. 

Since  neither  the  Survey  responses 
nor  the  remainder  of  the  OCPSF  record 
documents  the  process  design  and 
operating  characteristics  that  permit  the 
use  of  total  recycle  for  any  product/ 
process,  the  Agency  initiated  a  study  of 
candidate  products  to  ascertain  the 
basis  for  such  a  proposal. 

4.  Candidate  Products  for  Recycle-Based 
Zero  Discharge  Standards 

As  described  in  the  previous  section, 
only  11  zero/alternative  and  three  direct 
or  indirect  discharge  plants  reported  the 
recycle  or  reuse  of  all  of  the  process 
wastewater  generated  by  at  least  one 
product /process.  In  the  c^se  of  the  three 
direct/indirect  discharge  plants.  Section 
308  8ur\ey  responses  were  used  to 


identify  the  six  productyprocesses  that 
recycled  or  reused  all  of  the  process 
wastewater  (potassium  acetate,  sodium 
acetate,  sodium  diacetate,  acrylic  resin, 
acrylic  latex,  and  Njrion  6  caprolactam 
concentration  by  evaporationV  A 
secondary  source — the  SRI  International 
1982  Directory  of  Chemical  Producers — 
was  used  to  identify  the  product  mixes 
for  the  11  zero /alternative  discharge 
plants:  the  OCPSF  record  does  not 
include  product  mix  information  ftw 
these  plants  because  "zero  and 
alternative  discharge"  plants  only 
responded  to  part  of  the  Agency's  1963 
Section  306  survey.  The  listed  products 
include  formaldehyde  and  melamine. 
phenolic,  urea,  alkyd,  epoxy,  furan, 
polyester,  and  polyurethane  resins. 

Even  though  at  least  one  plant  in  the 
OCPSF  data  base  reported  that  it 
achieves  zero  discharge  by  totally 
recycling  all  the  process  wastewater 
generated  by  one  or  more  of  these  15 
products,  the  questionnaire  did  not 
define  "recycle"  or  "zero  discharge"  in 
the  context  of  total  recycle  of  process 
wastewater.  Consideration  of  the 
process  chemistry  and  operating 
characteristics  of  these  product/ 
processes  indicates  that  most  of  these 
product/processes  could  not  achieve 
zero  discharge  through  wastewater 
recycle  alone.  Therefore,  even  if  the 
Agency  concluded  that  zero  discharge 
standards  based  on  total  recycle  of 
process  wastewater  could  cover  one  or 
more  of  these  priKJuct  segments  of  the 
industry,  it  would  have  to  conduct 
extensive  technical  and  engineering 
studies  to  confirm  that  total  recycle  of 
the  selected  wastewater  streams  is 
practicable.  EPA  would  practically  have 
to  establish  and  design  and  operating 
practices  for  each  product/process, 
which  is  exactly  the  approach  to 
regulation  which  EPA  rejected  in 
developing  the  OCPSF  guideline. 

As  described  below,  only  three  of  the 
IS  products  provide  reasonable 
prospects  of  achieving  zero  discharge 
through  total  recycle  of  process 
wastewater. 

In  the  case  of  melamine,  phenolic,  and 
urea  resin  manufacture  with  or  vdthout 
captive  formaldehyde  production  as 
well  as  alkyd,  epoxy.  furan,  polyester, 
and  polyurethane  resin  manufacture, 
water  is  vacuum  stripped  from  the 
reactor  to  optimize  the  conversion  uf 
raw  materials  to  product.  In  the  case  of 
the  melamine,  phenolic,  and  urea  resins, 
the  concentration  of  raw  materials  in 
water  stripped  froai  the  process  can  be 
raised,  through  evaporation,  to  a  level 
where  most,  perhaps  all.  of  it  can  be 
reintroduced  as  feed  to  the  process. 
Some  process-generated  wastewater 


may  leave  the  plant  with  the  product  as 
a  syrup.  However,  in  the  case  of  the 
furan.  alkyd.  epoxy.  and  polyester 
resins,  the  water  stripped  from  the 
process  is  not  recycled  but  can  be 
captured  and  disposed  of  by  techniques 
such  as  evaporation  or  another 
alternative  discharge  technique. 
Polyurethane  resins  are  manufactured 
by  what  is  essentially  a  dry  process, 
although  there  is  usually  a  vent  scrubber 
associated  with  this  product/process. 
As  noted  above,  even  though  vent 
scrubbers  typically  recycle  wastewater, 
they  must  periodically  discharge  a 
portion  of  the  recycle  stream.  Therefore, 
with  the  exception  of  melamine, 
phenolin.  and  urea  resin  manufacture, 
prospects  of  achieving  zero  discharge 
through  recycle  techniques  are  unlikely 
because  the  furan.  alkyd.  epoxy, 
polyester,  and  polyurethane  resin 
processes  generate  process  wastewater 
that  is  not  amenable  to  complete 
recycle. 

In  the  case  of  Nylon  6  resins  and 
fibers,  water  and  unreacted  caprolactam 
monomer  may  be  removed  by  vacuum 
stripping  from  the  fiber  spinning  process 
and  may  be  recycled  to  the  resin  process 
feed.  However,  this  "recycle"  or  reuse 
option  would  be  limited  to  plants  that 
manufacture  both  the  Nylon  6  resin  as 
well  as  the  fiber.  Nevertheless,  since  the 
Nylon  6  resin  process  generates  and 
discharges  significant  amounts  of 
wastewater,  this  raw  material  recovery/ 
recycle  operation,  in  essence,  reuses  but 
then  discharges  the  associated 
wastewater  (November  1981 
"Contractor's  Engineering  RepKjrt," 
appendix  S.  p.  S-317  to  366. 1983  OCPSF 
Record  Sec.  IV.2.E.8  Book  9).  Therefore. 
Nylon  6  resin  and  fiber  production  are 
unlikely  candidates  for  zero  discharge 
standards  based  on  total  recycle  of 
process  wastewater. 

After  formation  of  potassium  and 
sodium  acetic  acid  salts  in  a  reactor,  the 
salts  can  usually  be  crystallized  from 
saturated  solution  and  recovered  by 
filtration.  The  filtrate  can  be  recycled  to 
the  initial  neutralization  step.  The  salt 
may  be  purified  by  recrj'stallization 
from  fresh  water  and  recovered  by 
filtration.  Filtrate  from  the 
recrystallization  may  also  be  recycled  to 
the  process.  As  long  as  the  processing 
equipment  remains  dedicated  to  the 
sane  product  to  avoid  cross 
contamination  with  salts  of  other 
metals,  and  assuming  water  losses  by 
evaporation  or  drying  of  the  salt 
crystals,  such  product /processes  should 
be  operable  with  no  discharge  of 
wastewater.  However,  plants  typically 
use  the  sane  batch  reactor  to 
manufacture  multiple  products  because 


of  the  great  variety  of  products 
manufactured  by  plants  in  the  industry 
and  the  impracticability  of  dedicating  a 
batch  reactor  to  a  particular  product 
Therefore,  these  acetic  acid  salts  are 
also  unlikely  candidates  for  complete 
recycle  of  wastewater. 

In  the  case  of  acrylic  resin/latex 
production,  most  of  the  process 
wastewater  typically  results  from 
washing  the  polymerization  reactor  with 
water  after  every  batch.  Typically 
containing  1  to  2  percent  solids,  the 
wash  water  is  often  treated  on-site  and 
discharged.  However,  some  plants  are 
now  evaluating  techniques  to  capture 
and  concentrate  the  latex  solids  in  the 
wash  water  to  give  a  saleable 
b>product.  One  technique  utilizes 
membrane  separation  technology,  such 
as  ultrafiltration,  as  a  practicable  way  to 
separate  latex  solids  from  the  wa^h 
water.  By  making  multiple  passes  of  the 
wash  water  through  the  ultrnfiltration 
apparatus,  the  solids  can  be 
concentrated  to  a  level  that  is 
marketable  as  a  lower-grade  latex.  As 
long  as  the  equipment  is  dedicated  to 
successive  batches  of  the  same  product 
it  should  be  practicable  to  recycle 
permeate  as  wash  water  for  the  reactoi. 
Since  the  permeate  contains  soluble 
ingredients  required  in  the  process,  it 
would  also  appear  practicable  to  return 
permeate  to  the  reactor  for  use  in  a  new 
batch  of  the  same  latex. 

Even  if  all  of  the  wash  water  could  l)e 
recycled,  either  as  permeate  or 
marketed  as  a  lower-grade  latex,  the 
manufacture  of  a  latex  would  generate 
some  process  wastewater.  The  reactor 
must  be  vented  to  a  scrubt)er  to  control 
the  emission  of  volatile  monomers,  such 
as  acrylkates.  The  scrubber  which 
typically  uses  recycle  techniques  must 
periodically  discharge  process 
wastewater.  Some  process  wastewater 
may  also  accrue  when  the  reactor  is 
switched  to  a  different  product.  While 
these  wastewaters  are  perhaps 
unavoidable,  the  use  of  ultrafiltration 
would  greatly  reduce  the  volume  of 
process  wastcrwater  that  would 
otherwise  have  to  be  treated  before 
discharge  or  disposal 

Thus,  the  OCPSF  record  and  EPA's 
analysis  support  the  possibility  of 
achieving  zero  discharge  through  recycle 
of  process  wastewater  for  three  of  the 
25,000  OCPSF  product/processes. 
However,  the  record  still  does  not 
provide  the  basis  for  EPA  to  conclude 
that  recj'cle  is  a  demonstrated 
technology  for  these  product /processes. 
The  above  analysis  suggests  a  probable 
explanation  of  how  recycle  is 
accomplished  for  these  product/ 
processes;  the  data  base  does  not  reveal 
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what  these  plants  are  actually  doing. 
Moreover.  EPA  is  reluctant  to  devote  the 
substantial  time  and  resources  which 
would  be  required  to  develop  individual 
design  and  operating  parameters  and 
generally  to  develop  a  technological 
basis  to  impose  zero  discharge  new 
source  limitations  on  a  handful  of 
product/processes,  especially  since  it  is 
entirely  possible  that  no  new  source  will 
employ  any  of  these  precise  product/ 
processes. 

5.  Conclusion 

In  sum,  the  Agency  believes  that  the 
OCPSF  guideline  is  based  on  a  rational, 
concentration-based  approach  to 
regulation  which  permits  comprehensive 
coverage  while  shifting  the  promotion  of 
recycle  from  the  national  level  to  the 
permit  writer/control  authority  level. 
Given  the  extraordinary  size  and 
complexity  of  the  industry,  the  exercise 
of  fostering  recycle  through  the 
development  of  individual  product/ 
process  design  and  operating  practices 
may  be  beyond  the  reasonable  scope  of 
a  guideline  development  effort. 
Moreover,  even  if  EPA  were  to 
undertake  the  exercise,  the  OCPSF 
record  does  not  at  present  provide  a 
technical  basis  for  EPA  to  conclude  that 
recycle  is  a  demonstrated  technology. 
As  stated  above,  EPA  solicits  additional 
data  and  comments  on  this  issue. 

D.  Correction  of  Criteria  for  Designating 
"Metal-" and  "Cyanide-Bearing"  Waste 
Streams 

As  described  in  the  preamble  to  the 
promulgated  regulations  (52  FR  42542-3, 
November  5, 1987),  EPA  concluded  that 
chromium,  copper,  lead,  nickel,  zinc,  and 
total  cyanide  were  discharged  from 
OCPSF  process  wastewaters  at 
frequencies  and  levels  that  warrant 
national  control.  However,  EPA 
concluded  that  many  OCPSF 
wastewaters  do  not  contain  these 
pollutants  or  contain  them  only  at 
insignificant  levels.  At  most  plants, 
process  wastewater  flows  containing 
these  metals  and  cyanide  constitute  only 
a  small  percentage  of  the  total  plant 
OCPSF  process  wastewater  flow.  As  a 
result,  end-of-pipe  data  obtained  by  EPA 
often  do  not  reflect  treatment  but  rather 
reflect  the  dilution  of  metal-bearing  or 
cyanide-bearing  process  wastewater  by 
nonmetal-bearing  or  noncyanide-bearing 
wastewater.  Therefore,  EPA  decided, 
consistent  with  industry  comments,  to 
focus  its  regulations  on  metal-bearing 
and  cyanide-bearing  wastewaters  only. 

The  approach  taken  in  the  final 
regulation  was  to  establish 
concentration-based  limitations  that 
apply  only  to  metal-bearing  or  cyanide- 
bearing  wastewaters.  EPA  listed  the 


product/processes  considered  to  have 
metal-bearing  or  cyanide-bearing 
process  wastewater  in  appendix  A  of 
the  regulation.  However,  EPA 
recognized  that  at  some  sites  process 
wastewaters  not  listed  in  appendix  A 
may  contain  significant  levels  of  metals 
or  cyanide.  In  such  cases,  the 
regulations  authorize  the  permit  writer 
or  control  authority  to  designate  such 
waste  streams  at  "metal-bearing"  or 
"cyanide-bearing"  and  to  apply  the 
concentration  limitations  set  forth  in  the 
regulation  to  these  waste  streams.  The 
final  regulation  states  (e.g.,  §  414.91(b)]: 

"*  *  *  The  metal-bearing  waste 
streams  and  cyanide-bearing  waste 
streams  are  deHned  as  those  waste 
streams  listed  in  Appendix  A  of  this 
part,  plus  any  additional  process 
wastewater  streams  identified  by  the 
control  authority  on  a  case-by-case 
basis  as  metal  or  cyanide  bearing  based 
upon  a  determination — 

(1)  That  such  streams  contain 
significant  amounts  of  the  pollutants 
identified  above  and  that 

(2)  The  combination  of  such  streams, 
prior  to  treatment  with  the  appendix  A 
waste  streams  will  result  in  substantial 
reduction  of  these  pollutants. 

This  determination  must  be  based 
upon  a  review  of  relevant  engineering, 
production,  and  sampling  and  analysis 
information." 

The  second  restriction  was  intended 
to  require  individual  treatment  of  the 
designated  waste  stream(s)  if  combined 
treatment  did  not  result  in  substantial 
reduction  of  these  pollutants,  thereby 
preventing  the  substitution  of  dilution 
for  actual  treatment  of  the  designated 
waste  stream.  However,  it  inadvertently 
appears  as  a  restriction  which  precludes 
designating  additional  waste  streams 
with  significant  levels  of  these 
pollutants  as  "metal-bearing"  or 
"cyanide-bearing"  if  the  waste  streams 
require  individual  treatment.  Therefore, 
the  Agency  proposes  to  revise  this 
paragraph  to  allow  treatment  of 
individual  product/process  waste 
streams  with  significant  levels  of  metals 
or  cyanide. 

IV.  Solicitation  of  Technical  Data  and 
Comment  on  These  Proposed 
Amendments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  any  alleged 
.  deficiencies  in  the  record  of  this 
proposal  be  identified  with  specificity 
and  requires  that  suggested  revisions  or 
corrections  be  supported  by  relevant 
data  and  information. 


V.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
rules  are  those  which  impose  a  cost  on 
the  economy  of  $100  million  or  more 
annually  or  have  certain  other  economic 
impacts.  As  noted  in  section  IIIB5b,  this 
proposal  is  not  a  major  rule  because  the 
estimated  cost  increase  is  only  $61 
million  annually;  it  meets  none  of  the 
criteria  of  a  major  rule  as  set  forth  in 
section  1(b)  of  the  Executive  Order.  This 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

VI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  all 
proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  noted  in 
Section  III  (B)(6)(c)  for  today's  proposed 
amendments,  as  in  the  1987  final  rule, 
the  regulatory  fiexibility  analysis 
examined  whether  small  plants,  as 
defined  by  a  plant  production  threshold 
of  5  million  pounds,  were 
disproportionately  affected  by  the 
regulation.  The  Agency's  assessment 
concludes  thai  no  change  in  the  small 
plant  analysis  findings  is  necessary. 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3500  et 
seq.,  EPA  must  submit  a  copy  of  any 
rule  that  contains  a  collection-of- 
information  requirement  to  the  Director 
of  the  Office  of  Management  and  Budget 
for  review  and  approval.  This  proposal 
contains  no  additional  information- 
collection  requirements  beyond  those 
already  required  by  40  CFR  403  and  40 
CFR  122,  and  therefore  the  review 
requirement  of  the  Paperwork  Reduction 
Act  is  not  applicable. 

List  of  Subjects  in  40  CFR  Part  414 

Organic  chemicals  manufacturing, 
plastics  manufacturing,  synthetic  fibers 
manufacturing,  water  pollution  control, 
water  treatment  and  disposal. 

Dated;  November  27. 1991. 
Wiliiam  K.  Reilly. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  414  is  proposed 
to  be  amended  as  set  forth  below. 

PART  414— ORGANIC  CHEMICALS, 
PLASTICS,  AND  SYNTHETIC  FIBERS 

1.  The  authority  citation  for  pari  414 
continues  to  read  as  follows: 
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V.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
rules  are  those  which  impose  a  cost  on 
the  economy  of  $100  million  or  more 
annually  or  have  certain  other  economic 
impacts.  As  noted  in  section  IIIB5b,  this 
proposal  is  not  a  major  rule  because  the 
estimated  cost  increase  is  only  $61 
million  annually;  it  meets  none  of  the 
criteria  of  a  major  rule  as  set  forth  in 
section  1(b)  of  the  Executive  Order.  This 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

VI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  all 
proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  noted  in 
Section  III  (B)(6)(c)  for  today's  proposed 
amendments,  as  in  the  1987  final  rule. 
the  regulatory  flexibility  analysis 
examined  whether  small  plants,  as 
defined  by  a  plant  production  threshold 
of  5  million  pounds,  were 
disproportionately  affected  by  the 
regulation.  The  Agency's  assessment 
concludes  that  no  change  in  the  small 
plant  analysis  findings  is  necessary. 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3500  et 
seq.,  EPA  must  submit  a  copy  of  any 
rule  that  contains  a  coUection-of- 
information  requirement  to  the  Director 
of  the  Office  of  Management  and  Budget 
for  review  and  approval.  This  proposal 
contains  no  additional  information- 
collection  requirements  beyond  those 
already  required  by  40  CFR  403  and  40 
CFR  122,  and  therefore  the  review 
requirement  of  the  Paperwork  Reduction 
Act  is  not  applicable. 

List  of  Subjects  in  40  CFR  Part  414 

Organic  chemicals  manufacturing, 
plastics  manufacturing,  synthetic  fibers 
manufacturing,  water  pollution  control, 
water  treatment  and  disposal. 

Dated:  November  27, 1991. 
Wiliiam  K.  Reilly. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  414  is  proposed 
to  be  amended  as  set  forth  below. 

PART  414-ORGANIC  CHEMICALS, 
PLASTICS,  AND  SYNTHETIC  FIBERS 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 


Authority:  Sees.  301.  304.  306.  307.  and  SOI. 
Pub.  L.  92-500,  86  Stat.  816.  Pub.  L.  9S-217.  91 
Stat.  156,  Pub.  L  lOfr-4, 101  Sfat.  7  (33  U.S.C 
1311. 1314, 1316. 1317,  and  1361). 

§§  414.25,  414.35.  414.45,  414.55,  414.65, 
414.75,414.85    jAmendedl 

2.  in  each  of  §S  414.25.  414.35.  414.45. 
414.55, 414.65,  414.75.  and  414.85.  the 
table  is  proposed  to  be  amended  by 
adding  at  the  end  of  the  table  the  names 
and  limitations  for  the  following  13 
pollutants: 

Pretraatment  ttandarda ' 


Effluent 
cfiaractenstics 


Maximum  fcx 
any  one  day 


Maximum  for 

I  til  I 
monwy 

averag* 


Acenaphtheoe „  47 

2.4-Dimethylphenot 47 

Ruoranttiene 54 

Naphthalene 47 

Phenol 47 

Bis(2.ethyihexyl) 

pWhalate 258 

Di-n-botylphttialatB....  43 

Diethyl  phthalate 113 

Dimethyl  phthalate....-  47 

Anthracene 47 

Fiuorene 47 

Phenanthrerie 47 

Pyrene...- * 40 

^  All  unjts~Bre  micrograms  par  litar. 


19 
19 
22 
19 
19 

95 
20 
46 
19 
19 
19 
19 
20 


§414.101    [Amended] 

3.  In  §  414.101,  the  table  is  proposed  to 
be  amended  by  adding  at  the  end  of  the 
table  the  names  and  limitations  for  the 
following  19  pollutants: 


BAT  Effluent  Limttationa  mmJ 

Effluent 

NSPS 

' 

charactenstics 

Maximum  for     »*^!?S.*>' 

any  one  day 

mgnvay 

average 

•                               • 

•                            • 

• 

Acenaphthene 

47 

19 

2,4-Dimethylpher»l 

47 

19 

Fluoramhene 

S4 

22 

Naphthalene 

47 

19 

Phenol 

47 

19 

Bis(2-ethylhexy1) 

phthalate 

258 

SS 

Di-n-txrty(  phtt«late .... 

43 

20 

Diethyl  phthalate —  . 

113 

46 

Dimethyl  phthalate — 

47 

19 

Benzo  (a) 

anthracene _ 

47 

19 

Benzo  (a)  pyref»« _. 

48 

20 

3.4-BenzofhJOr- 

anthene 

48 

20 

Benzo  (k) 

fluoranthene 

47 

19 

Chrysene 

47 

19 

Acenaphthylene 

47 

19 

Anthracena 

47 

19 

Floorane 

•7 

19 

Pfienanttvene 

47 

19 

Pyrene 

48 

20 

'  AH  units  are  micrograms  per  liter. 


§§  414.25.  414^  414.45,  414.55,  414.65, 
414.75.414.85,414.91,414.101    [Amended] 

4.  In  each  of  (S  414.25(b),  414.35(b), 
414.45(b),  414.55(b),  414.65(b).  414.75(b), 
4'14.85(b).  414.91(b),  and  414.im(b),  the 
second  sentence  of  the  introductory  text 
of  paragraph  (b),  paragraphs  (b]  (1)  and 
(2)  and  the  flush  paragraph  of  paragraph 
(b)  which  read: 

"The  metal-bearing  wa»te  streams 
and  cyanide-bearing  waste  streams  are 
efined  as  those  waste  streams  listed  in 
appendix  A  of  this  part,  plus  any 
additional  process  wastewater  streams 
identified  by  the  control  authority  on  a 
case-by-case  basis  as  metal  or  cyanide 
bearing  based  upon  a  determination — 

(1)  That  such  streams  contain 
significant  amounts  of  the  pollutants 
identified  above  and  that 

(2)  The  combination  of  such  streams, 
prior  to  treatment,  with  the  appendix  A 
waste  streams  will  result  in  substantial 
reduction  of  these  pollutants. 

This  determination  must  be  based 
upon  a  review  of  relevant  engineering, 
production,  and  sampling  and  analysis 
information." 

are  proposed  to  be  revised  to  read  as 
follows: 

"The  metal-bearing  waste  streams 
and  cyanide-bearing  waste  streams  are 
defined  as  those  waste  streams  listed  in 
appendix  A  of  this  part,  plus  any 
additional  process  wastewater  streams 
identified  by  the  control  authority  orva 
case-by-case  basis  as  metal  or  cyanide 
bearing  based  upon  a  determination  that 
such  streams  contain  significant 
amounts  of  the  pollutants  identified 
above.  Any  such  streams  designated  as 
metal  or  cyanide  bearing  must  be 
treated  independently  of  other  metal  or 
cyanide  bearing  waste  streams  unless 
the  control  authority  determines  that  the 
combination  of  such  streams,  prior  to 
treatment,  with  the  Appendix  A  waste 
streams  will  result  in  substantial 
reduction  of  these  pollutants. 

These  determinations  must  be  based 
upon  a  review  of  relevant  engineering, 
production,  and  sampling  aini  analysis 
information." 

[FR  Doc.  91-29177  FUed  12-5-81:  8:45  am) 
BIIXIMG  CODE  tinc-ta-m 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  401 
[CGD  8»-104] 
RIN21I5-A047 

Great  Lakes  Pilotage  Rates 
AOENCY:  Coast  Guard.  DOT. 


action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  Great  Lakes  Pilotage 
Regulations  by  increasing  the  basic 
pilotage  rates  on  an  interim  basis  by  9 
percent  in  District  1.  21  percent  in 
District  2.  and  10  percent  in  District  3. 
These  changes  would  temporarily 
increase  the  rates  so  that  revenue 
received  by  the  pilot  organizations 
would  be  sufficient  to  increase  pilot 
compensation  while  a  permanent  rate 
methodology  is  being  developed.  The 
Coast  Guard  requests  comments  on  this 
proposed  rate  increase. 

DATES:  Comments  must  be  received  on 
or  before  January  6, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  lG-LRA-2/3406)  (CGD 
89-104).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street.  SW..  Washi^igton, 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  ajn.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  MPORMATION  COffTACT: 
Mr.  John  ].  Hartke,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection  (G-MVP/12), 
room  1210.  U.S.  Coast  Guard 
Headquariers,  2100  Second  Street  SW, 
Washingtoa  DC  20593-0001,  (202)  267- 
0217.  I 

SUPPLEMENTARY  INFORMATION:        I 

Request  for  Commeots  < 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  89-104)  and  the  specific  section  of 
this  rule  to  which  each  comment  applies, 
and  give  a  reason  for  each  comment. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments,  but  plans  no  public 
hearing.  Persons  may  request  a  pubHc 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
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aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  John  J.  Hartke. 
Project  Manger,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
and  Mr.  Nicholas  Grasselli,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

The  last  rale  increase  for  District  2 
was  in  April  1985  (50  FR  7177),  and  the 
last  rate  increase  for  Districts  1  and  3 
was  in  May  1987  (52  FR  11468).  Since  the 
last  rate  increases,  the  Department  of 
Transportation  has  completed  a  Great 
Lakes  Pilotage  Study  Final  Report, 
published  December  7, 1988.  The  study 
revealed  weaknesses  in  accounting  for 
the  expenses  incurred  by  the  pilotage 
associations  and  the  need  to  formally 
establish  the  factors  considered  in 
establishing  pilotage  rates.  On  April  25, 
1990,  the  Coast  Guard  published  a  final 
rule  (55  FR  17580)  establishing  improved 
audit  requirements  and  the  guidelines 
and  procedures  to  be  followed  in 
ratemaking.  In  May,  1990,  the  Inspector 
General  (IG)  for  the  Department  of 
Transportation  initiated  an  audit  of 
Coast  Guard  oversight  of  Great  Lakes 
pilotage.  The  final  report  of  the  audit 
(Audit  of  the  U.S.  Coast  Guard's 
Oversight  and  Management  of  the  Great 
Lakes  Pilotage  Program),  which  details 
further  problems  affecting  the  basis  for 
Great  Lakes  pilotage  rates,  was  issued 
on  December  14, 1990.  Copies  of  the 
Pilotage  Study  and  the  IG's  report  may 
be  obtained  by  contacting  Mr.  John  ]. 
Hartke,  as  indicated  in  FOK  FURTHER 
INFORMATION  CONTACT. 

The  IG  audit  report  identifies  a 
number  of  instances  where  pilot 
association  expenses  were  considered 
unsupported  or  unreasonable  in 
connection  with  the  development  of 
Great  Lakes  pilotage  rates.  The  Coast 
Guard  is  taking  steps  to  implement  the 
IG's  recommendations.  Oversight  of 
Great  Lakes  pilotage  has  been 
transferred  from  the  Ninth  Coast  Guard 
District  in  Cleveland,  Ohio,  to  Coast 
Guard  Headquarters  in  Washington,  DC. 
The  Coast  Guard  is  developing 
standardized  procedures  for  evaluating 
future  pilotage  rate  adjustment  requests, 
and  will  also  be  examining  several  other 
Great  Lakes  pilotage  issues,  including 
the  organizational  structure  of  the  pilot 
sissociations.  The  Coust  Guard  expects 


that  it  could  take  up  to  a  year  to  revise 
the  pilotage  ratemaking  methodology. 

The  Coast  Guard  has  determined  that 
an  interim  increase  in  the  pilotage  rates 
is  necessary  because  actual  pilot 
compensation  is  below  present  target 
levels. 

Title  46  U.S.C.  9305  provides  that  the 
Secretary  of  Transportation,  subject  to 
the  concurrence  of  the  Secretary  of 
State,"*  *  *  may  make  agreements 
with  the  appropriate  agency  of  Canada 
to  *  *  *  prescribe  joint  or  identical  rates 
and  charges  *  *  *."  The  latest 
Memorandum  of  Arrangement  between 
Canada  and  the  United  States  specifies 
that  "(tjhe  Secretary  [of  Transportation] 
and  the  Minister  (of  Transport]  will 
arrange  for  the  establishment  of 
regulations  imposing  identical  rates 
*  *  *."  Consequently,  both  U.S.  and 
Canadian  pilotage  rates  were  nominally 
identical  unitl  1986.  Uniform  rates  are 
required  by  the  agreement  with  Canada. 
Uniform  rates  are  also  important  from 
the  standpoint  of  predictable  costs  for 
vessels  requiring  pilotage.  However, 
there  are  differences  in  the  cost  bases 
and  in  the  operating  organizations  of  the 
U.S.  and  Canadian  pilots,  particularly 
with  regard  to  pilot  compensation. 
These  differences,  as  well  as  the  need 
fur  U.S.  and  Canadian  uniformity,  will 
be  taken  into  account  in  determining  the 
appropriateness  of  these  interim  rate 
increases.  It  is  contemplated  that  the 
pilotage  rates  proposed  by  this 
rulemaking  document  will  be  the  subject 
of  further  discussion  with  the 
Government  of  Canada  for  the  purpose 
of  coordinating  the  rates. 

Rate  Adjustment 

The  estimated  revenues  and  expenses 
and  rate  adjustment  were  calculated 
using  the  following: 

1.  Estimated  Operating  Expenses 

The  base  for  the  estimated  operating 
expenses  is  the  1989  reported  pilot 
association  expenses  (excluding  pilot 
compensation),  for  Districts  1,  2  and  3. 
After  taking  into  account  the  IG  audit, 
the  Coast  Guard  adjusted  the  base 
expenses  in  each  district  by  subtracting 
the  amounts  the  audit  identified  as 
unreasonable  or  unsupported. 

2.  Number  of  Pilots 

The  number  of  pilots  used  in 
establishing  pilotage  rates  was  based  on 
the  workload  standards  of  1000  hours 
per  pilot  per  season  in  designated 
waters,  and  1800  hours  per  pilot  per 
season  in  undesignated  waters.  Actual 
1990  traffic  was  used  to  determine  the 


required  number  of  pilots.  The  Coast 
Guard  estimates  that  38  pilots  are 
required,  16  in  designated  waters,  and 
22  in  undesignated  waters. 

Derivation  of  Pilot  Numbers 


Actual 
1990 
hours 

Estimated 
1991  pilots 

astricl  1: 

Areal 

Area  11 

4.294 
5.793 

7,290 
7.090 

15,659 
Z334 
6,583 

5 

4 

DisthctZ 
Area  IV  

9 
5 

Area  V  

8 

Dislhct  3: 

Area  VI „ 

Area  VII ......... 

Are*  VIII 

9 
3 

4 

16 

3.  Target  Pilot  Compensation 

Target  pilot  compensation  was  based 
on  comparability  with  counterparts  on 
United  States  Great  Lakes  vessels,  and 
whether  the  services  were  provided  in 
designated  or  undesignated  waters  (46 
CFR  404.10(d)).  The  current 
compensation  comparability  figures  for 
Great  Lakes  masters  and  first  mates  are 
$106,928  and  $78,977  respectively. 

The  individual  target  pilot 
compensation  figure  multiplied  by  the 
number  of  pilots  required  equals  the 
total  target  pilot  compensation. 

4.  Total  Estimated  Expenses 

The  1989  actual  pilot  association 
expenses,  minus  pilot  compensation  and 
unsupported/unreasonable  expenses, 
plus  1991  target  pilot  compensation, 
results  in  the  total  costs  to  be  recovered 
in  1991. 

5.  Revenue 

The  1991  revenue  is  estimated  to  be 
the  same  as  1990  revenue  for  the 
calculation  of  the  rate  adjustment 
below. 

6.  Rate  Adjustment 

Total  estimated  costs  exceeded  total 
estimated  revenues.  The  difference 
between  costs  and  revenues  indicates 
the  amount  by  which  the  rates  need  to 
be  increased  to  permit  the  pilot 
associations  to  cover  their  estimated 
costs  and  the  projected  pilot 
compensation.  That  difference,  divided 
by  the  total  estimated  revenues,  equals 
the  rate  increase  percentage. 

The  following  table  illustrates  the 
projected  rate  increases: 
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required  number  of  pilots.  The  Coast 
Guard  estimates  that  38  pilots  are 
required,  16  in  designated  waters,  and 
22  in  undesignated  waters. 

Derivation  of  Pilot  Numbers 


ACllMl 
1990 
hours 

Estimated 
1991  pilots 

Oslncl  1: 

Areal - 

Area  II 

4.294 
5,793 

7.290 
7.090 

15.659 
2.334 
6,583 

5 

4 

District  Z 
Area  IV 

• 
5 

Area  V 

8 

District  3: 
Area  VI  

9 

Area  VII u....... 

Area  VIII „ 

3 

4 

16 

3.  Target  Pilot  Compensation 

Target  pilot  compensation  was  based 
on  comparability  with  counterparts  on 
United  States  Great  Lakes  vessels,  and 
whether  the  services  were  provided  in 
designated  or  undesignated  waters  (46 
CFR  404.10(d)).  The  current 
compensation  comparability  figures  for 
Great  Lakes  masters  and  first  mates  are 
$106,928  and  $78,977  respectively. 

The  individual  target  pilot 
compensation  figure  multiplied  by  the 
number  of  pilots  required  equals  the 
total  target  pilot  compensation. 

4.  Total  Estimated  Expenses 

The  1989  actual  pilot  association 
expenses,  minus  pilot  compensation  and 
unsupported/unreasonable  expenses, 
plus  1991  target  pilot  compensation, 
results  in  the  total  costs  to  be  recovered 
in  1991. 

5.  Revenue 

The  1991  revenue  is  estimated  to  be 
the  same  as  1990  revenue  for  the 
calculation  of  the  rate  adjustment 
below. 

6.  Rate  Adjustment 

Total  estimated  costs  exceeded  total 
estimated  revenues.  The  difference 
between  costs  and  revenues  indicates 
the  amount  by  which  the  rates  need  to 
be  increased  to  permit  the  pilot 
associations  to  cover  their  estimated 
costs  and  the  projected  pilot 
compensation.  That  difference,  divided 
by  the  total  estimated  revenues,  equals 
the  rate  increase  percentage. 

The  following  table  illustrates  the 
projected  rate  increases: 


Estimated  1991  Revenues  and  Expenses,  and  Proposed  Rate  Adjustment 

Estimated 
Operating 

expenses  ■ 

Number 

o« 
pilots' 

Pilot 

compensa- 

tior>» 

Total 
estimaied 
expenses 

Total 
estimated 
revenue* 

Pefcent 
rate 

irw.  » 

District  1 

$470,770 

740.922 

1.428.954 

0 

13 
16 

$850,548 
1.250.309 
1.347.485 

$1,321,318 
1,991.231 
2.776.439 

$1,207,439 
1.649.064 
2.520.815 

9 

DKlncI  ?        

21 

District  3                                                                .     

10 

'  Pilot  association  operating  expenses  (excluding  pilot  compensation)  for  1989.  reduced  by  ttie  figures  identified  as  unreasonable/unsupported  in  the  iG  report 
'  The  number  of  pilots  resulting  from  application  of  the  pilot  workload  standards  of  1.000  hours  par  piM  per  season  in  deaignalod  waters,  and  1.800  hours  per 
pilot  per  season  in  'jndesignated  waters,  uang  1990  bridge  hours.  1991  bridge  hours  are  estimated  to  be  the  same  as  1990  bridge  hours. 

'  Nurriber  of  pilots  rrxjltipiied  by  the  appropriate  target  pilot  compensation  figure  (destgnatad  waters:  $106,928:  undesignated  waters  $78,977). 

<  1991  revenue  is  estimated  to  tie  ttie  same  as  1990  revenue.  '• 

*  Rounded  to  rieairest  whole  numtier.  i         '  ■ 


The  Coast  Guard  is  aware  that  the 
actual  compensation  received  by 
individual  pilots  has  varied 
considerably  from  the  comparable 
compensation  of  masters  and  mates 
used  as  a  basis  for  the  proposed  pilotage 
rates.  The  Coast  Guard  has  determined 
that  the  pilotage  rates  should  provide 
sufficient  revenues  to  permit  target  pilot 
compensation  for  an  adequate  number 
of  pilots,  to  approximate  that  earned  by 
masters  and  mates,  as  stated  in  46  CFR 
404.10.  However,  the  actual  number  of 
pilots  employed,  their  working  hours, 
and  their  individual  compensation  have 
not  been  directly  controlled  by  the 
Coast  Guard. 

It  is  the  intent  of  this  proposed  rule  to 
assure  that  this  rate  adjustment  will 
result  in  increased  compensation  for  the 
pilots.  Accordingly,  the  Coast  Guard 
expects  the  pilot  associations  to  make 
every  effort  to  assure  that  the  proposed 
rate  increases  would  be  used  to  increase 
pilot  compensation.  Therefore,  the  Coast 
Guard  urges  pilot  organizations  to 
manage  pilots  efficiently  and  effectively 
so  as  to  provide  equitable  individual 
pilot  compensation  as  close  to  the  target 
compensation  as  possible.  This  issue 
will  be  thoroughly  reviewed  in 
developing  standardized  procedures  for 
future  ralemaking.  Furthermore,  the 
Coast  Guard  plans  to  examine  the 
organizational  structure  of  pilot  pools 
and  consider  techniques,  systems,  or 
processes  by  which  it  can  be  ensured 
that  this  objective  can  be  met. 
Comments  suggesting  such  methods  are 
specifically  requested. 

The  resulting  proposed  changes  in 
pilotage  reates  in  §§  401.405  and  401.410 
refiect  an  increase  in  the  pilotage  rates 
in  District  1  of  9%,  District  2  of  21%.  and 
District  3  of  10%.  Thus,  the  Coast  Guard 
is  proposing  to  take  the  existing  pilotage 
rates,  those  placed  in  effect  in  1987,  and 
increase  them  by  the  percentages 
indicated.  For  example,  the  existing  rate 
to  pilot  a  vessel  between  Southeast 
Shoal  and  the  Detroit  Pilot  Boat  is  $451. 
The  Coast  Guard  is  proposing  to 
mcrease  this  figure  by  21%  to  $546. 


The  proposed  changes  in  the  pilotage 
rates  in  §§  401.420  (cancellation,  delay, 
detention]  and  401.428  (carrying  pilot 
beyond  normal  change  point)  reflect  an 
increase  of  21%  and  apply  to  all  three 
districts.  This  is  because  these  sections 
historically  have  not  been  broken  down 
by  district  and  apply  to  the  entire 
system,  and  to  use  a  lesser  figure  would 
not  provide  the  full  21%  increase  for 
District  2  as  indicated  elsewhere  in  this 
proposal 

Regulatory  Evaluation 

This  proposed  rule  is  not  considered 
to  be  major  under  Executive  Order 
12291,  but  is  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040.  February  26, 1979).  Therefore, 
the  Coast  Guard  has  determined  that  a 
Regulatory  Impact  Analysis  under 
Executive  Order  12291  is  not  required. 
Furthermore,  because  the  Coast  Guard 
expects  the  regulatory  impact  of  this 
proposal  to  be  minimal,  a  separate  draft 
Regulatory  Evaluation  has  not  been 
prepared.  The  primary  impact  of  this 
rate  adjustment  will  be  in  1992.  Since 
the  pilotage  fees  represent  only  about 
3%  of  total  shipping  costs,  this  would 
result  in  less  than  a  one-half  percent 
increase  in  total  shipping  costs,  which 
should  not  have  a  significant  impact  on 
Great  Lakes  shipping. 

Small  Entities 

Under  the  Regulatorj'  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because,  as  discussed  above,  the  Coast 
Guard  expects  the  impact  of  this 
proposed  rule  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  proposed  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information  . 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  section 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
action  is  an  administrative  action  solely 
involving  the  fees  charged  for  existing 
services  and  clearly  has  no 
environmental  impact. 

List  of  Subjects  in  46  CFR  Part  401 

Administrative  Practice  and 
Procedure,  Great  Lakes,  Navigation 
(water).  Penalties,  Reporting  and 
Recordkeeping  Requirements,  Seamen. 

Part  401-(  AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  401  of  title  46  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  6101.  7701.  BIOS.  9303. 
9304;  49  CFR  1.45, 1.46;  |  401.105  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

2.  Section  S  401.405  is  revised  to  read 
as  follows: 


c 
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§401.405    Basic  rates  and  Charges  on 
designated  waters. 

Except  as  provided  under  S  401.420. 
the  following  basic  rates  are  payable  for 
all  services  and  assignments  performed 
by  U.S.  registered  pilots  in  the  areas 
described  in  I  401 .30a 

(a)  District  1: 

(1)  For  passage  through  the  District  or 
any  part  thereof,  $11.25  for  each  statute 
mile,  plus  $150  for  each  lock  transited, 
but  with  a  minimum  basic  rate  of  $328 
and  a  maximum  basic  rate  for  a  through 
trip  of  $1441. 

(2)  For  a  movage  in  any  harbor S494 

(b)  District  2: 

(1)  Southeast  Shoal  to  Toledo  or  any 

point  on  Lake  Erie  west  of 

Southeast  Shoal ~ $754 

(2)  Between  points  on  Lake  Erie  west 

of  Southeast  Shoal $445 

(3)  Southeast  Shoal  to  Port  Huron 

Change  Point  or  any  point  on  the 
St.  CIdir  River  when  pilots  are  not 
changed  at  the  Detroit  Pilot  Boat $1,313 

(4)  Southeast  Shoal  to  Detroit/Windsor 

or  any  point  on  the  Detroit  River. $754 

(5)  Southeast  Shoal  to  the  Detroit  Pilot 

Boat $546 

(0)  Toledo  or  any  point  on  Lake  Erie 

west  of  Southeast  Shoal  to  the  Port 
Huron  Change  Point,  when  pilots 
are  not  changed  at  the  Detroit  Pilot 
Boat - $1,521 

(7)  Toledo  or  any  point  on  Lake  Erie 

west  of  Southeast  Shoal  to  Detroit/ 

Windsor  or  any  point  on  the 

Detroit  River $979 

(8)  Toledo  or  any  point  on  Lake  Erie 

west  of  Southeast  Shoa)  to  the 

Detroit  Pilot  Boat „ $754 

(9)  Detroit/Windsor  to  any  point  on 

the  Detroit  River  and  between 

points  on  the  Detroit  River — $445 

(10)  Detroit/Windsor  or  any  point  on 
the  Detroit  River  to  the  Port  Huron 
Change  Point  or  any  point  on  the 

St.  aair  River..- _ $987 

(11)  Detroit  Pilot  Boat  to  any  point  on 

the  St.  Clair  River. $987 

(12)  Detroit  Pilot  Boat  to  Port  Huron 
Change  Point „ „ $787 

(13)  Between  points  on  the  St  Clair 

River -....$445 

(14)  Port  Huron  Change  Point  to  any 

point  on  the  St.  Clair  River. „ $548 

(c)  District  3: 

(1)  Between  the  southerly  limit  of  the 

district  and  the  northerly  limit  of 
the  district  or  the  Algonu  Steel 
Corporation  Wharf  at  Sault  Ste. 
Marie.  Ontario $1,242 

(2)  Between  the  southerly  limit  of  the 

District  and  Sault  Ste.  Marie. 

Ontario  or  any  point  in  Sauit  Ste. 

Marie.  Ontario  other  than  the 

Algoma  Steel  Corporation  Wharf.... .$1,042 

(3)  Between  the  northeriy  limit  of  the 

District  and  Sault  Ste.  Marie. 

Ontario,  including  the  Algoma 

Steel  Corporation  Wharf,  or  Sault 

Ste.  Marie.  Michigan.- _.$468 

(4)  For  a  movHge  in  any  harbor 


3.  Section  §  401.410  is  revised  to  read 
as  follows: 

S  401.410    BMic  rates  and  charges  on 
undesignated  waters. 

(a)  Except  as  provided  under  §  401.420 
and  subject  to  paragraph  (c)  of  this 
section,  the  basic  rates  for  each  6  hour 
period  of  part  thereof  that  a  U.S.  pilot  is 
on  board  in  the  undesignated  wafers 
are: 

(1)  In  Lake  Ontario $285 

(2)  In  Lake  Erie -.$322 

(3)  In  Lakes  Huron,  Michigan  and 

Superior „_ -$251 

(b)  Each  time  a  U.S.  pilot  performs  the 
docking  or  undocking  of  a  ship  in 
undesignated  waters  there  is  an 
additional  charge  of: 

(1)  In  District  1 $253 

(2)  In  District  2 $24« 

(3)  In  District  3 - - $239 

(c)  Between  Buffalo  and  an>  point  on 
the  Niagara  River  below  the  Black 

Rock  Lock $633 

4.  Section  S  401.420  is  revised  to  read 
as  follows: 

§401.420    Cancellation,  delay  or 
Interruptton  in  rendition  of  services. 

(a)  Except  as  provided  in  this 
paragraph,  whenever  the  passage  of  a 
ship  is  interrupted  and  the  services  of  a 
US.  pilot  is  retained  during  the  period  of 
the  interruption  or  when  a  U.S.  pilot  is 
detained  on  board  a  ship  after  the  end  of 
an  assignment  for  the  convenience  of 
the  ship,  the  ship  shall  pay  an  additional 
charge  calculated  on  a  basic  rate  of  $46 
for  each  hour  or  pai\  of  an  hour  during 
which  each  interruption  lasts  with  a 
maximum  basic  rate  of  $727  for  each 
continuous  24  hour  period  during  which 
the  interruption  continues.  There  is  no 
charge  for  an  interruption  caused  by  ice. 
weather  or  traffic  except  during  the 
period  beginning  the  Ist  of  December 
and  ending  on  the  8th  of  the  following 
April  No  charge  may  be  made  for  an 
interruption  if  the  total  interruption  ends 
during  and  6  hour  period  for  which  a 
charge  has  been  made  under  $  401.410. 

(b)  When  a  departure  or  movage  of  a 
ship  for  which  a  U.S.  pilot  has  been 
ordered  is  delayed  for  the  convenience 
of  the  ship  for  more  than  one  hour  after 
the  U.S.  pilot  reports  for  duty  at  the 
designated  boarding  point  or  after  the 
time  for  which  the  pilot  is  ordered, 
whichever  is  later,  the  ship  shall  pay  an 
additional  charge  calculated  on  a  basic 
rate  of  $46  for  each  hour  or  part  of  an 
hour  including  the  first  hour  of  the  delay, 
with  a  maximum  basic  rate  of  $727  for 
each  continuous  24  hour  period  of  the 
delay. 

(c)  When  a  U.S.  pilot  reports  for  duty 
as  ordered  and  the  order  is  cancelled, 
the  ship  shall  pay: 


(1)  A  cancellation  charge  calculated 
on  a  basic  rate  of  $275; 

(2)  A  charge  for  reasonable  travel 
expenses  if  the  cancellation  occurs  after 
the  pilot  has  commenced  travel;  and 

(3)  If  the  cancellation  is  more  than  one 
hour  after  the  pilot  reports  for  duty  at 
the  designated  boarding  point  or  after 
the  time  for  which  the  pilot  is  ordered, 
whichever  is  later,  a  charge  calculated 
on  a  basic  rate  of  $46  for  each  hour  or 
part  of  an  hour  including  the  first  hour, 
with  a  maximum  basic  rate  of  $727  for 
each  24  hour  period. 

5.  Section  {  401.428  is  revised  to  read 
as  follows: 

§  401.428    Basic  rates  and  cttarges  tor 
carrying  a  U.S.  piiot  beyond  normal  change 
point  or  tor  boardfctg  at  other  than  the 
normal  boordkig  point. 

If  a  U.S.  pilot  is  carried  beyond  the 
normal  change  point  or  is  unable  to 
board  at  the  normal  boarding  point,  the 
pilot  shall  be  paid  at  the  rate  of  $281  per 
day  or  part  thereof,  plus  reasonable 
travel  expenses  to  or  from  the  pilot's 
base.  These  charges  are  not  applicable  if 
the  ship  utilizes  the  services  of  the  pilot 
beyond  the  normal  change  point  and  the 
ship  is  billed  for  those  services.  The 
change  points  to  which  this  section 
applies  are  designated  in  }  401.450. 

Dated:  December  2. 1991. 
|.W.  Kime. 

Admiral.  US.  Coast  Cuani  Commandant. 
(FR  Doc.  91-29256  Filed  12-^-91:  8:45  amj 
aaima  cooe  4Sio-m-m 


National  Highway  Traffic  Safety 
Administration 

4»CFR  Part  571 

[Docket  NOl  $7-00;  NoWce  $1 
RIN  2127— A039 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Supplementary  notice  of 
proposed  rulemaking. 


summary:  This  notice  proposes  to 
require  that  lap  belts  or  the  lap  belt 
portion  of  lap/shoulder  belts  be  capable 
of  tightly  securing  child  safety  seats, 
without  the  necessity  of  the  user's 
attaching  any  device  to  the  seat  belt 
webbing,  retractor,  or  any  other  part  of 
the  vehicle  in  order  to  achieve  that 
purpose.  A  vehicle's  compliance  with 
this  proposed  requirement  would  be 
determined  by  "locking"  the  belt  with 
whatever  means  is  provided  for  that 
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(1)  A  cancellation  charge  calculated 
on  a  basic  rate  of  $275; 

(2)  A  charge  for  reasonable  travel 
expenses  if  the  cancellation  occurs  after 
the  pilot  has  commenced  travel;  and 

(3)  If  the  cancellation  is  more  than  one 
hour  after  the  pilot  reports  for  duty  at 
the  designated  boarding  point  or  after 
the  time  for  which  the  pilot  is  ordered, 
whichever  is  later,  a  charge  calculated 
on  a  basic  rate  of  $46  for  each  hour  or 
part  of  an  hour  including  the  first  hour, 
with  a  maximum  basic  rate  of  $727  for 
each  24  hour  period. 

5.  Section  §  401.428  is  revised  to  read 
as  follows: 

9  401.428    Basic  rates  and  ctiarges  tor 
carrying  a  U.S.  pMot  beyond  nonnal  change 
point  or  lor  boardkig  at  other  than  the 
nonnal  bow  ding  poM. 

If  a  U.S.  pilot  is  carried  beyond  the 
normal  change  point  or  is  unable  to 
board  at  the  normal  boarding  point,  the 
pilot  shall  be  paid  at  the  rate  of  $281  per 
day  or  part  thereof,  plus  reasonable 
travel  expenses  to  or  from  the  pilot's 
base.  These  charges  are  not  applicable  if 
the  ship  utilizes  the  services  of  the  pilot 
beyond  the  normal  change  point  and  the 
ship  is  billed  for  those  services.  The 
change  points  to  which  this  section 
applies  are  designated  in  t  401.450. 

Dated:  December  2, 1991. 
|.W.  Kime. 

Admiral.  US.  Coast  Cuani  Commandant. 
(FR  Doc.  91-29256  Tiled  12-5-91:  8:45  amj 
BtUMQ  COOe  4*10-M-M 


National  Highway  Traffic  Safety 
Aominisuanon 

49CFRP8rtS71 

I  Docket  Na  tr-M;  No«c«  tl 

RIN  2127— A03« 

Federal  Motor  Ve»ilcle  Safety 
Standards;  Occupant  Craah  Protection 

agency:  National  Highway  TrafDc 
Safety  Administration  (NITTSA).  DOT. 
ACTION:  Supplementary  notice  of 
proposed  rulemaking. 

summary:  This  notice  proposes  to 
require  that  lap  belts  or  the  lap  belt 
portion  of  lap/shoulder  belts  be  capable 
of  tightly  securing  child  safety  seats, 
without  the  necessity  of  the  user's 
attaching  any  device  to  the  seat  belt 
webbing,  retractor,  or  any  other  part  of 
the  vehicle  in  order  to  achieve  that 
purpose.  A  vehicle's  compliance  with 
this  proposed  requirement  would  be 
determined  by  "locking"  the  belt  with 
whatever  means  is  provided  for  that 
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propose,  measuring  the  distance 
between  two  points  on  the  belt 
assembly,  pulling  on  the  "locked"  belt 
with  a  50  pound  force,  and  while  the 
force  is  pulling  on  the  belt,  again 
measuring  the  distance  between  the  two 
points  on  the  belt  assembly.  The 
difference  between  the  two 
measurements  for  the  locked  belt  would 
be  used  to  determine  if  the  safety  belt 
complied  with  this  proposed 
requirement.  This  proposal  is  intended 
to  ensure  that  safety  belts  are  both 
comfortable  for  adult  occupants  and 
capable  of  tightly  securing  child  safety 
seats. 

DATES:  Comments  on  this  proposal  must 
be  received  by  NHTSA  no  later  than 
January  21,  1992.  if  adopted  in  a  final 
rule,  these  proposed  requirements  would 
apply  to  vehicles  manufactured  on  or 
after  September  1, 1993. 
ADDRESS:  Comments  should  refer  to 
Docket  No.  87-08;  Notice  8,  and  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  The  docket 
section  is  open  to  the  public  from  9:30 
am  to  4  pm  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT. 
Daniel  Cohen.  Chief.  Frontal  Crash 
Protection  Division.  NHTSA.  NRM-12, 
room  5320,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Mr.  Cohen  can 
be  reached  by  telephone  at  (202)  366- 
2264. 

SUPPt.EMENTARY  INFORMATION:  NHTSA 
published  a  final  rule  on  November  2, 
1989  (54  FR  46257),  requiring  rear  seat 
lap/shoulder  belts  in  light  trucks  and 
vans  and  specifying  further  performance 
requirements  for  safety  belts  in  all 
vehicles.  Among  other  things,  that  rule 
established  a  new  requirement  that  the 
lap  belt  portion  of  a  lap/shoulder  beh 
provide  some  means,  other  than  an 
external  device  that  required  manual 
attachment  or  activation,  to  prevent  any 
further  webbing  from  spooling  out  of  the 
retractor  until  the  means  was  released 
or  deactivated.  This  requirement  was 
referred  to  as  the  "lockability 
requirement.". 

The  lockability  requirement  evolved 
from  the  movement  at  low  vehicle 
speeds  of  child  safety  seats  held  by 
safety  belts  that  use  an  emergency 
locking  retractor  (ELR).  This  movement 
gave  rise  to  questions  and  concerns  on 
the  part  of  the  public  about  the  safety 
and  effectiveness  of  child  seats  when 
used  with  such  belts.  In  particular, 
parents  of  small  children  expressed 
concerns  that  child  safety  seats  move 
about  during  relatively  routine  driving 
maneuvers.  They  voiced  these  concerns 
via  NHTSA's  Hotline  telephone  service, 
generally  reporting  dissatisfaction  that 


they  are  unable  to  adjust  the  safety  belt 
webbing  so  that  the  child  safety  seat 
will  remain  fixed  in  position  during 
these  driving  maneuvers.  Even  if  these 
questions  and  concerns  on  the  part  of 
the  public  were  not  substantiated  by 
any  data.  NHTSA  believes  that  some 
parents  may  not  be  as  likely  to  use  child 
safety  seats  if  they  are  concerned  about 
the  seat's  stability  during  both  normal 
and  emergency  driving  conditions. 
Providing  lockability  for  child  safety 
seats  should  help  mitigate  these 
concerns,  and  therefore,  increase  usage 
of  child  safety  seats.  In  1990.  435 
unrestrained  children  aged  0-4  died  in 
motor  vehicle  crashes.  Child  safety 
seats  are  estimated  to  be  approximately 
53  percent  effective  in  preventing 
fatalities  among  infants  and  toddlers.  If 
only  ten  percent  of  these  cases  had  been 
in  child  safety  seats,  over  20  fatalities 
could  have  been  prevented.  Thus,  the 
potential  for  preventing  death  and  injury 
to  young  children  is  clearly  significant. 
Accordingly,  the  agency  concluded  it 
was  appropriate  to  take  action  to 
remove  the  perceived  question  so  as  to 
maintain  public  trust  and  confidence  in 
the  efficacy  of  child  safety  seats.  To 
implement  this  conclusion,  NHTSA 
adopted  a  requirement  that  any  lap  belt 
or  lap  belt  portion  of  a  lap/shoulder  belt 
equipped  with  an  ELR  (to  ensure 
comfort  for  adult  occupants]  provide 
some  means,  other  than  an  external 
device  that  requires  manual  attachment 
or  activation,  to  prevent  any  further 
webbing  from  spooling  out  until  that 
means  is  released  or  deactivated  (to 
allow  the  safety  belt  to  tightly  secure  a 
child  seat). 

Thirteen  petitions  for  reconsideration 
of  this  lockability  requirement  were  filed 
with  the  agency.  None  of  these  petitions 
questioned  the  need  for  and  validity  of 
the  purpose  of  the  lockability 
requirement.  Instead,  the  petitioners 
raised  two  primary  objections  to  the 
lockability  requirement.  The  objections 
were,  first,  that  the  public  had  not  been 
given  notice  and  the  opportunity  to 
comment  on  the  lockability  requirement, 
and,  second,  that  the  lockability 
requirement  was  not  stated  in  objective 
terms. 

To  address  these  objections  and  to 
focus  attention  on  the  purpose 
underlying  the  lockability  requirement, 
the  agency  removed  the  lockability 
requirement  from  Standard  No.  208  and 
proposed  to  adopt  a  modified  version  of 
the  lockability  requirement.  See,  55  FR 
30937;  July  30. 1990.  This  proposal  would 
have  replaced  the  previously  specified 
lockability  requirement  that  belts 
provide  some  means  of  preventing  any 
further  webbing  from  spooling  out  of  the 
retractor  with  a  requirement  based  on  a 


simple,  in-vehicle  test  procedure  for 
demonstrating  that  webbing  spoolout 
would  not  affect  the  belt  system's  ability 
to  provide  stable  support  for  child  safety 
seats  during  normal  driving  operations. 
Under  the  procedure  proposed  in  the 
July  30. 1990  notice,  the  webbing  of  the 
safety  belt  system  being  tested  would  be 
fully  extended.  After  full  extension,  the 
webbing  would  be  allowed  to  retract  to 
85  percent  of  its  length.  At  85  percent 
extension,  the  safety  belt  would  be 
buckled  and  the  locking  device  would 
be  activated.  Then  the  length  of  the 
portion  of  the  webbing  outside  the 
retractor  would  be  measured.  Following 
this,  a  load  of  50  pounds  would  be 
applied  to  the  center  of  the  lap  belt  or 
lap  belt  portion  of  the  lap/shoulder  belt 
in  a  horizontal  direction,  pulling  toward 
the  front  of  the  vehicle.  This  50  pound 
load  would  be  applied  at  an  elevation 
between  1  and  4  inches  above  the 
highest  point  on  the  seat  cushion.  When 
the  50  pound  force  level  was  attained, 
the  length  of  the  withdrawn  portion  of 
the  webbing  would  again  be  measured. 
The  difference  between  the  recorded 
lengths  of  the  webbing  before  and  after 
the  50  pound  force  would  not  have  been 
allowed  to  exceed  one  inch. 

Many  petitioners  asserted  that  the 
only  means  of  complying  with  the 
November  1989  version  of  the 
lockability  requirement  would  be  to  use 
convertible  retractors.  This  was  not  the 
agency's  intent.  To  make  clear  that  the 
agency  intended  only  to  preclude  the 
use  of  locking  clips  and  similar  devices 
as  the  means  of  complying  with  the 
lockability  requirement,  the  language  of 
the  July  1990  proposal  specified  that 
safety  belts  would  have  to  comply  with 
the  lockability  requirement  by  means 
"other  than  a  device  that  must  be 
attached  by  the  vehicle  user  to  the 
safety  bell  webbing,  retractor,  or  any 
other  part  of  the  vehicle."  Finally,  the 
notice  proposed  to  require  that 
instruction  on  how  to  activate  the 
lockability  feature  for  safety  belt 
systems  be  included  in  the  vehicle 
owner's  manual. 

The  agency  received  20  comments  on 
the  July  1990  proposal.  Following  its 
careful  consideration  of  each  comment, 
NHTSA  has  decided  to  issue  this 
supplementary  notice  of  proposed 
rulemaking.  This  supplementary  notice 
proposes  to  clarify  some  aspects  of  the 
previous  notice,  substitute  a  simpler  test 
procedure,  and  respond  to  some 
comments  on  the  previous  notice. 

Vehicles  Subject  to  This  Proposal 

The  July  30, 1990  notice  proposed  that 
the  modified  lockability  requirements 
apply  to  all  vehicles  with  a  gross  vehicle 
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weight  rating  (GVWR]  of  10.000  pounds 
or  less.  Vehicles  with  a  higher  GVWR 
were  excluded  because  they  are  much 
lefts  frequently  used  to  transport 
children  in  child  safety  seats.  Although 
the  July  30  notice  specifically  solicited 
public  comment  on  this  proposed 
decision,  none  of  the  commenters 
addressed  it  in  their  comments.  This 
notice  again  proposes  that  the 
lockability  requirements  apply  to  all 
vehicles  with  a  GVWR  of  10,000  pounds 
of  less. 

Seating  Poritinns  Subject  to  This 
Proposal 

The  July  30. 1390  notice  proposed  that 
all  sealing  prsiiinns  other  than  the 
drivers  position  be  required  to  comply 
with  the  lockability  requirement.  Ford 
commented  that  the  requirement  should 
be  limited  to  rear  seating  positions, 
because  there  are  sound  safety-related 
reasons  for  encouraging  the  placing  of 
child  seals  in  rear  vehicle  seating 
positions  and  discouraging  the  placing 
of  them  in  front  seating  positions. 

NHTSA  agrees  that  parents  should  be 
encouraged  to  always  place  child  seats 
in  rear  seating  positions  because  crash 
statistics  show  that  properly  restrained 
•-hildren  are  safer  in  rear  seating 
positions  than  in  front  seating  positions. 
To  reflect  this  position,  the  statement 
that  properly  restrained  children  are 
safer  in  rear  than  in  front  seating 
positions  is  required  to  appear  in  vehicle 
owner's  manuals  (per  S6(b)  of  Standard 
Nu.  210)  and  in  the  installation 
instructions  provided  with  child  safety 
snat  (per  S5.6.1.1  of  Standard  No.  Z13], 
Nevertheless,  there  are  situations  in 
which  the  parent  cannot  place  the  child 
seat  in  a  rear  seating  position.  These 
include  when  the  child  is  being 
transported  in  a  vehicle  that  does  not 
have  any  rear  seating  positions,  such  as 
a  standard  pickup  or  some  sports  cars, 
and  when  the  number  of  children  to  be 
(ransported  exceeds  the  number  of  rear 
beating  positions.  In  these  and  other 
issuances,  parents  will  use  the  front 
seating  positions  for  child  seats  even 
though  they  have  been  alerted  that  rear 
seating  positions  would  be  safer  for  the 
child.  It  is  reasonable  and  appropriate, 
then,  to  propose  requiring  that  the  safety 
bells  for  front  sealing  positions  be  able 
to  tightly  secure  child  safety  seats. 
Accordingly,  the  agency  proposed  to 
make  front  seating  positions  other  than 
the  driver's  seal  subject  to  the 
lockability  requirements  in  the  July  30. 
1990  proposal.  After  reexamining  that 
proposal  in  response  to  Ford's  comment, 
the  agency  is  again  proposing  to  make 
the  lockability  requirements  applicable 
to  all  seating  positions  other  than  the 
driver's. 


An  issue  that  was  the  focus  of  many 
comments  was  whether  seating 
positions  with  automatic  safety  belts 
should  be  excluded  from  the  lockability 
requirements.  The  gist  of  the  comments 
by  several  vehicle  manufacturers, 
including  Ford,  General  Motors,  and 
Honda,  was  that  it  would  not  be  feasible 
for  automatic  belts  to  provide 
lockability.  Qiild  safety  seats  are 
designed  to  be  restrained  by  the  lap  belt 
portion  of  safety  belts.  Since 
manufacturers  can  install  two-point 
automatic  shoulder  belts  without  a 
manual  lap  belt,  these  safety  belts 
cannot  be  used  to  secure  a  child  safety 
seat.  Three-point  automatic  belts 
include  both  a  lap  and  shoulder  belt 
portion,  so  they  could  be  used  to  secure 
a  child  safety  seat  if  they  were  first 
disconnected,  irstalled  properly  through 
the  child  seat  and  then  reconnected. 
However,  the  lap  belt  portion  of  three- 
point  automatic  belts  is  mounted  on  the 
vehicle  door.  Thus,  any  means  of 
"locking"  the  lap  belt  to  enable  it  to 
tightly  secure  a  child  seat  would  also 
prevent  the  door  from  being  opened 
while  the  "lockability"  feature  was 
engaged.  This  would  prevent  entry  and 
egress  through  the  door  and  could  pose 
a  hazard  in  an  emergency.  The  solution 
recommended  by  these  manufacturers 
was  to  exclude  seating  positions  with 
automatic  belts  from  the  lockability 
requirement. 

Other  commenters,  including  Nippon 
Seiko  (a  safety  belt  manufacturer), 
Nissan,  and  Suzuki,  agreed  that  it  would 
not  be  feasible  to  provide  "lockability" 
on  automatic  safety  belts.  However, 
instead  of  suggesting  that  the  agency 
address  this  problem  by  excluding  those 
automatic  belts  from  the  lockability 
requirement,  these  commenters  urged 
NHTS.^  to  permit  the  use  of  a  separate 
manual  lap  belt  as  the  means  for 
achieving  lockability  at  seating 
positions  equipped  with  an  automatic 
belt. 

The  agency  has  carefully  reviewed  its 
previous  proposal  in  light  of  these 
comments.  NHTSA  agrees  with 
commenters  that  it  may  not  be  feasible 
to  design  automatic  belt  assemblies  to 
comply  with  the  lockability  requirement, 
for  the  reasons  set  forth  in  the 
comments.  However,  parents  may  need 
to  use  seating  positions  equipped  with 
automatic  belts  to  secure  a  child  safety 
seat,  since,  as  already  noted,  parents 
may  need  to  use  front  seating  positions 
to  secure  a  child  safety  seat,  and  since 
many  of  those  positions  are  equipped 
with  automatic  belts.  To  repeat,  this 
could  occur  in  vehicles  with  no  rear 
seating  positions  or  vehicles  in  which 
the  rear  seating  positions  are  ail 


occupied.  Accordingly.  NHTSA 
tentatively  concludes  that  it  would  not 
be  appropriate  to  exclude  seating 
positions  with  automatic  safety  belts 
from  the  lockability  requirements. 
Instead,  the  agency  is  proposing  to 
permit  the  use  of  a  separate  manual  lap 
belt  as  the  means  of  achieving 
lockability  at  seating  positions  equipped 
with  an  automatic  belt. 

As  with  all  seat  belt  assemblies,  any 
separate  lap  belt  assembly  provided  for 
lockability  would  be  subject  to  the 
requirements  of  Standard  No.  209.  In 
addition,  because  the  manual  lap  belt 
provided  for  lockability  would  not  be 
voluntarily-installed,  its  anchorages 
would  be  subject  to  Standard  No.  210's 
location  and  strength  requirements. 

However,  Standard  No.  208  crash 
testing  would  be  conducted  without 
fastening  the  manual  lap  belt  because 
S4.5.3  of  Standard  No.  208  permits  an 
automatic  belt  to  be  used  in  place  of  any 
seat  belt  assembly  required  by  the 
options  under  S4. 

Test  Procedure 

As  noted  above,  the  July  30. 1990 
notice  proposed  a  test  procedure 
providing  for  withdrawing  100  percent  of 
the  webbing,  allowing  the  webbing  to 
retract  to  85  percent,  activating  any 
locking  device,  measuring  the 
withdrawn  portion  of  the  webbing, 
subjecting  the  webbing  to  a  specified 
force,  and  remeasuring  the  withdrawn 
portion.  A  number  of  commenters 
addressed  various  aspects  of  this  test 
procedure. 

Chrysler,  Ford,  Mercedes  Benz,  and 
Volkswagen  asked  for  a  test  fixture  to 
simulate  an  actual  child  restraint 
system.  Specifically,  Chrysler  requested 
that  the  agency  specify  use  of  the  pelvic 
body  block  used  in  Standard  No.  210. 
Ford  requested  that  the  agency 
incorporate  the  test  fixture  specified  in 
SAE  Recommended  Practice  |1819. 
"Securing  Child  Restraint  Systems  in 
Motor  Vehicle  Rear  Seats."  Volkswagen 
asked  to  use  a  section  of  two-inch 
diameter  tubing  to  distribute  the  pull 
force  load  more  evenly  on  the  belt 
webbing  during  the  lockability  test. 

In  developing  this  proposal,  the 
agency  considered  incorporating  a  test 
fixture  or  body  block  into  the  lockability 
test  procedure.  The  agency  believes  that 
such  a  modification  to  the  test 
procedure  would  make  it  unnecessarily 
complex.  Use  of  any  test  device  would 
require  examination  of  the  interacting 
influences  of  the  safety  belt  system,  the 
vehicle's  seat,  and  the  test  device  used 
to  simulate  the  child  restraint  system. 
While  the  agency  agrees  that  a  child 
restraint  system  could  theoretically 
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occupied.  Accordingly.  NHTSA 
tentatively  concludes  that  it  would  not 
be  appropriate  to  exclude  seating 
positions  with  automatic  safety  belts 
from  the  lockability  requirements. 
Instead,  the  agency  is  proposing  to 
permit  the  use  of  a  separate  manual  lap 
belt  as  the  means  of  achieving 
lockability  at  seating  positions  equipped 
with  an  automatic  belt. 

As  with  all  seat  belt  assemblies,  any 
separate  lap  belt  assembly  provided  for 
lockability  would  be  subject  to  the 
requirements  of  Standard  No.  209.  In 
addition,  because  the  manual  lap  belt 
provided  for  lockability  would  not  be 
voluntarily-installed,  its  anchorages 
would  be  subject  to  Standard  No.  210's 
location  and  strength  requirements. 

However,  Standard  No.  208  crash 
testing  would  be  conducted  without 
fastening  the  manual  lap  belt  because 
S4.5.3  of  Standard  No.  208  permits  an 
automatic  belt  to  be  used  in  place  of  any 
seat  belt  assembly  required  by  the 
options  under  S4. 

Test  Procedure 

As  noted  above,  the  July  30. 1990 
notice  proposed  a  test  procedure 
providing  for  withdrawing  100  percent  of 
the  webbing,  allowing  the  webbing  to 
retract  to  85  percent,  activating  ary 
locking  device,  measuring  the 
withdrawn  portion  of  the  webbing, 
subjecting  the  webbing  to  a  specified 
force,  and  remeasuring  the  withdrawn 
portion.  A  number  of  commenters 
addressed  various  aspects  of  this  test 
procedure. 

Chrysler.  Ford.  Mercedes  Benz.  and 
Volkswagen  asked  for  a  test  fixture  to 
simulate  an  actual  child  restraint 
system.  Specifically,  Chrysler  requested 
that  the  agency  specify  use  of  the  pelvic 
body  block  used  in  Standard  No.  210. 
Ford  requested  that  the  agency 
incorporate  the  test  fixture  specified  in 
SAE  Recxjmmended  Practice  J1819, 
"Securing  Child  Restraint  Systems  in 
Motor  Vehicle  Rear  Seats."  Volkswagen 
asked  to  use  a  section  of  two-inch 
diameter  tubing  to  distribute  the  pull 
force  load  more  evenly  on  the  belt 
webbing  during  the  lockability  test. 

In  developing  this  proposal,  the 
agency  considered  incorporating  a  test 
fixture  or  body  block  into  the  lockability 
test  procedure.  The  agency  believes  that 
such  a  modification  to  the  test 
procedure  would  make  it  unnecessarily 
complex.  Use  of  any  test  device  would 
require  examination  of  the  interacting 
influences  of  the  safety  belt  system,  the 
vehicle's  seat,  and  the  test  device  used 
to  simulate  the  child  restraint  system. 
While  the  agency  agrees  that  a  child 
restraint  system  could  theoretically 


interfere  with  the  lockability  feature  of  a 
belt  system,  NHTSA  has  no  indications 
that  this  theoretical  interference  has 
occurred  with  any  of  the  safety  belt 
systems  now  in  service  that  incorporate 
a  lockability  feature.  Further,  the  agency 
has  no  reason  to  believe  t'lat  this 
theoretical  possibility  will  become  a 
more  common  occurrence  in  the  future. 
Given  the  complexity  of  dsveloping  a 
test  procedure  that  would  evaluate  the 
interaction  of  the  child  seat  safety  belt 
system,  and  other  vehicle  components, 
coupled  with  the  apparent  absence  of 
need  for  such  an  evaluation,  NHTSA 
has  decided  to  propose  a  simple 
compliance  test  that  focuses  on  the    - 
lockability  of  the  belt  system  alone. 

Toyota  and  Volvo  stated  that,  while 
the  test's  measure  of  effectiveness  is 
appropriate  for  safety  belt  systems  that 
lock  at  the  retractor,  it  is  inappropriate 
for  a  device  that  locks  only  the  lap  belt 
portion  of  the  webbing,  for  example,  a 
locking  latch  plate.  These  commenters 
suggested  that  a  more  objective  measure 
would  be  the  length  of  the  lap  belt 
portion.  Toyota  stated,  "(d)iuingload 
application,  if  the  seat  belt  assembly 
contacts  the  seat  cushion,  the  cushion 
may  be  compressed,  and  the  belt  path 
changed.  The  seat  belt  buckle  and 
latchplate  would  be  pulled  away  from 
the  belt  retractor,  causing  additional 
webbing  spoolout,  indicating  test 
"failure"  even  though  a  child  restraint 
would  be  properly  secured  (as  the  length 
of  the  lap  belt  portion  would  not 
change)." 

The  agency  agrees  with  these 
commenters  and  believes  that  the 
modified  test  procedure  in  this  notice 
addresses  this  problem,  the  modified 
test  procedure  proposed  in  this  SNPRM 
involves  buckling  the  seat  belt 
assembly,  "locking"  the  si^fety  belt  in 
accordance  with  the  manufacturer's 
instructions  in  the  vehicle  owner's 
manual,  locating  any  point  on  the  safety 
belt  buckle  or  emergency  release  buckle, 
locating  any  point  on  the  attachment 
hardware  or  retractor  assembly  on  the 
other  end  of  the  safety  belt  assembly, 
adjusting  the  lap  belt  or  lap  belt  portion 
of  the  safety  belt  assembly  so  that  the 
distance  between  these  two  points  does 
not  exceed  30  inches,  as  measured  along 
the  belt,  pulling  on  die  "locked"  belt 
with  a  predetermined  force,  and 
measuring  the  distance  between  the  two 
points  again,  while  the  force  is  pulling 
on  the  belt.  The  difference  between  the 
two  measurements  would  be  used  to 
determine  the  lockability  of  the  safety 
belt  system. 

In  the  NPRM,  NHTSA  pi-oposed  that 
the  difference  between  these  two 


measurements  should  be  limited  to  one 
inch.  This  measurement  reflected  the  ' 

agency's  judgement  that,  while  zero 
webbing  spool-out  would  be  difficult  to 
achieve  practicably,  any  spool-out  in 
excess  of  one  inch  would  adversely 
affect  the  public's  perception  of  the 
effectiveness  of  child  seats.  In  its 
comments.  Ford  stated  that  most 
automatic  locking  retractors  will  allow 
one-half  inch  of  spool-out,  even  under 
no-load  conditions.  Ford  also  stated  that 
"anti/cinch  automatic  locking  retractors 
typically  allow  over  one  inch  of  spool- 
out  under  low  load  conditions."  Based 
upon  these  commen's.  the  agency 
decided  to  reexamine  the  amount  of 
webbing  spool-out  that  should  be 
allowed.  In  developing  the  original 
proposal,  the  agency  had  determined 
that  a  very  small  amount  of  belt  slack 
would  theoretically  allow  a  large 
amount  of  forward  motion  of  a  child 
seat.  Based  upon  Fo'd's  comments,  the 
agency  installed  a  •'typical"  child  seat  in 
a  test  vehicle  and  introduced  known 
amounts  of  slack  to  determine  how 
much  movement  occurred.  Based  upon 
these  tests,  the  agency  determined  that 
two  inches  of  slack  permitted  about  two 
inches  of  forward  movement.  This 
amount  is  about  half  what  the  agency 
had  estimated  woidd  occur.  The 
difference  between  the  theoretical  and 
actual  forward  movement  of  child  seats 
with  a  given  amount  of  safety  belt  slack 
is  due,  in  part,  to  the  effects  of  internal 
friction  forces  in  the  belt,  and  external 
friction  between  the  belt  and  the  child 
seat  and  the  vehicle's  seat  cushion. 
Based  on  this  additi  )nal  information 
about  the  relationship  between  belt 
slack  and  forward  movement  of  child 
seats,  the  agency  has  tentatively 
concluded  that  two  inches  of  belt 
increase  in  this  lockability  test  would  be 
an  appropriate  limit. 

Ford  also  commeiited  that,  in  the  past, 
the  agency  has  recommended  that 
owners  invert  tongues  or  twist  buckle 
end  webbing  (to  shorten  the  buckle  end) 
if  the  lap  belt  or  lap  belt  portion  of  the 
lap-shoulder  belt  in  their  vehicle  will  not 
securely  lock  a  child  seat  because  the 
buckle  end  of  the  belt  is  fairiy  long.  Ford 
urged  that  such  actions  be  prohibited  as 
a  means  of  complyirg  with  the  new 
lockability  requirement.  The  agency 
agrees  with  Ford  that  inversion,  twisting 
or  otherwise  deforming  the  safety  belt  to 
provide  lockability  should  not  be 
permitted  to  satisfy  this  proposed 
lockability  requirement.  Accordingly, 
regulatory  language  to  accomplish  this 
exclusion  has  been  added. 

Safety  Belt  Safe,  6  nonprofit 
organization,  recommended  that  the  test 


pull  force  be  increased,  but  gave  no  data 
to  substantiate  the  desirability  of  this 
request.  Mercedes  Benz  recommended 
that  the  test  pull  force  be  reduced.  First. 
Mercedes  Benz  stated  that  it  is  unlikely 
that  the  total  weight  of  a  child  plus  a 
child  seat  would  exceed  60  pounds. 
Mercedes  Benz  then  stated  that  only 
part  of  this  weight  would  actually  act  on 
the  belt,  due  to  friction  between  the 
child  seat  and  the  seat  cushion  and  seat 
cushion  deformation.  Therefore, 
Mercedes  Benz  argued  that  45  pounds 
would  be  a  more  realistic  factor  tor 
multiply  by  the  retractor  locking 
threshold  to  determine  the  test  pull 
force.  In  addition,  Mercedes  Benz  stated 
that  the  retractor  locking  threshold  of 
the  belt  being  tested  should  be  used  to 
determine  this  figure.  Mercedes  Benz 
stated  that  their  vehicles  are  equipped 
with  ELRs  with  a  retractor  locking 
threshold  of  0.45  g  or  less,  as  required  by 
Economic  Commission  for  Europe  [F,CE] 
regulations  (the  locking  threshold 
NHTSA  used  in  determining  the  test  pull 
force  was  0.7  g).  Thus,  Mercedes  Benz  is 
recommending  that,  for  their  vehicles, 
the  test  pull  force  should  be  reduced  to 
approximately  20  pounds  (45  pounds 
times  0.45),  less  than  half  the  50  pound 
force  proposed  in  the  NPRM. 

The  agency  continues  to  believe  that 
the  50  pound  test  pull  force  specified  in 
the  NPRM  is  appropriate.  As  explained 
in  the  previous  NTRM  on  this  subject, 
the  50  pound  pull  represents  a  worst- 
case  scenario.  It  represents  a  heavy 
child  (50  pounds)  sitting  in  a  heavy  child 
restraint  (20  pounds)  with  the  retractor 
locking  threshold  set  at  the  highest  level 
(0.7  g).  To  argue  then,  as  Mercedes  did 
in  its  conunents,  that  this  is  an  unlikely 
combination  is  correct  but  not 
persuasive.  The  agency  is  not  trying  to 
design  a  test  procedure  that  will  only 
ensure  lockability  in  most  cases. 
NHTSA  wants  this  test  procedure  to 
ensure  lockability  even  in  unlikely  and 
demanding  cases. 

Mercedes'  suggestion  that  its     ' 
retractors  lock  at  levels  far  below  the  0.7 
g  requirement  is  also  not  persuasive. 
The  lockability  requirement  is  not 
intended  to  test  the  current  vehicles  of  a 
particular  manufacturer.  It  is  aimed  at 
the  vehicles  produced  by  all 
manufacturers.  Other  manufacturers  use 
retractors  that  lock  at  higher  levels  than 
Mercedes'  retractors,  and  Mercedes 
itself  could  change  the  levels  at  which 
the  retractors  of  its  U.S.  cars  lock.  Thus. 
NHTSA  does  not  agree  with  Mercedes' 
suggestion  that  the  lockability  test 
should  be  based  upon  existing 
requirements  of  ECE.  instead  of 
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Standard  No.  209.  Thus,  the  50  pound 
force  is  proposed  again  for  the 
locicabiiity  test. 

This  50  pound  force  would  be  applied 
to  the  belt  system  using  a  device  similar 
to  what  is  used  to  apply  forces  to  belts 
installed  in  child  safety  seats.  The  only 
difference  is  that  the  device  to  be  used 
in  Standard  No.  208  lockability  testing 
would  have  much  thicker  steel  than  is 
specified  for  the  device  used  in  the 
Standard  No.  213  tests.  The  thicker  steel 
would  provide  the  greater  strength 
needed  to  apply  the  proposed  50  pound 
force. 

Leadtime 

Ford.  General  Motors.  Mazda. 
Volkswagen,  and  BMW  requested 
extensions  of  the  proposed  leadtime 
ranging  from  1  to  4  years.  All  of  the 
requests  for  leadtime  extension  cited  the 
difficulty  of  providing  lockability  at  the 
right  front  outboard  seating  position. 
The  agency  recognizes  that  there  may  be 
greater  engineering  problems  associated 
with  providing  lockability  for  automatic 
safety  belts  than  with  providing  it  for 
seating  positions  equipped  with  manual 
lap/shoulder  belts.  Because  of  this  fact, 
this  proposal  would  allow 
manufacturers  to  install  a  separate  lap 
belt  to  satisfy  the  lockability 
requirement  at  positions  equipped  with 
automatic  belts.  However,  the  agency 
recognizes  that  many  manufacturers  are 
planning  to  install  air  bags  in  place  of 
automatic  safety  belts  at  the  right  front 
outboard  seating  position. 
Manufacturers  have  indicated  that  they 
plan  to  install  air  bags  along  with 
manual  lap/shoulder  belts  in  increasing 
numbers  and  it  is  expected  that  90%  of 
passenger  cars  will  be  equipped  with 
passenger  side  air  bags  by  Model  Year 
1995. 

Because  of  the  greater  engineering 
problems  associated  with  providing 
lockability  for  automatic  safety  belts 
and  because  of  the  announced  changes 
by  manufacturers  that  they  will  be 
utilizing  air  bags  and  manual  belts  in 
many  of  their  vehicles  in  the  future,  the 
agency  is  modifying  the  original 
proposal  on  effective  date  and  is  now 
proposing  that  the  lockability 
requirements  take  effect  no  earlier  than 
September  1. 1993.  The  agency  believes 
that  after  this  date,  a  majority  of  new 
passenger  cars  will  be  equipped  with  air 
bags  and  manual  safety  belts,  thus 
decreasing  installation  costs.  The 
agency  specifically  requests  comments 
related  to  any  practicability  and  cost 
concerns  related  to  leadtime. 


Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that,  if  it  were  adopted  as  a  final  rule,  it 
would  be  neither  "major"  within  the 
meaning  of  E.0. 12291.  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  estimates  that 
the  annual  increased  costs  associated 
with  the  lockability  requirement  are 
between  $30.2  million  and  $55.0  million. 
This  reflects  estimated  costs  of  between 
$0.75  and  $1.50  per  seating  position  for 
locking  latch  plates  as  well  as  minor 
added  fuel  consumption  costs.  NHTSA 
estimates  that  about  63  percent  of  all 
light  passenger  vehicles  will  require  a 
locking  latch  plate  at  the  front  outboard 
position,  and  that  about  56  percent  will 
require  one  at  the  rear  outboard 
positions.  In  model  year  1994.  costs 
could  be  higher,  between  $66.6  million 
and  $92.3  million,  due  to  installation  of  a 
supplementary  manual  lap  belt  to 
vehicles  with  door  mounted  automatic 
lap/shoulder  belts.  The  cost  of  this 
supplementary  belt  would  be  eliminated 
when  air  bags  with  manual  lap/shoulder 
belts  replace  automatic  belts.  This  is 
expected  to  occur  in  most  of  the  new  car 
fleet  by  1995. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based  on 
that  analysis.  I  hereby  certify  that  this 
proposal  would,  if  adopted  as  a  final 
rule,  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  explained  above,  NHTSA 
estimates  that  no  significant  impacts  on 
vehicle  sales  would  be  associated  with 
this  proposal,  if  it  were  adopted  as  a 
final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  action  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 
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Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571  of 
title  49  would  continue  to  read  as 
ioUows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407. 
(iejpgatior.  of  authority  at  49  CFR  1.50. 

^571.208    [Amended! 

2.  A  new  S7.1.1.5  would  be  added  to 
Standard  No.  208.  tn  read  as  follows: 

S7.1     Adjustment. 

S7.1.1.5     (a)  Each  designated  sea'iing 
position,  except  the  driver's  position, 
that  is  in  any  motor  vehicle  with  a 
GVWR  of  10.000  pounds  or  less  and  that 
is  forward-facing,  or  that  can  be 
adjusted  to  forward  facing,  shall  have 
either  a  seat  belt  assembly  whose  lap 
belt  portion  is  lockable  so  that  the  seat 
bt'U  assembly  can  be  used  to  tightly 
secure  a  child  restraint  system  or.  at  the 
option  of  the  manufacturer,  have  a 
separate  lap  belt  which  is  so  lockable. 
The  means  provided  to  lock  the  lap  belt 
VI  lap  belt  portion  of  the  seat  belt 
assembly  shall  not  consist  of  any  device 
that  must  be  attached  by  the  vehicle 
user  to  the  seat  belt  webbing,  retractor, 
or  any  other  part  of  the  vehicle. 
Additionally,  the  means  provided  to 
lock  the  lap  belt  or  lap  belt  portion  of 
the  seat  belt  assembly  shall  not  require 
any  inverting,  twisting  or  otherwise 
deforming  the  belt  webbing. 

(b)  If  the  means  provided  pursuant  to 
S7.1.1.5[a)  to  lock  the  lap  belt  or  lap  belt 


portion  of  any  seat  belt  assembly  makes 
it  necessarj'  for  the  vehicle  user  to  take 
some  action  to  activate  the  locking 
feature,  the  vehicle  owner's  manual 
shall  include  a  step-by-step  procedure 
with  a  diagram  or  diagrams  showing 
how  to  activate  the  locking  feature  so 
that  the  seat  belt  assembly  can  ti^tly 
secure  a  child  restraint  system  and  how 
to  deactivate  the  locking  feature  to 
remove  the  child  restraint  system. 

(c)  Compliance  with  S7.1.1.5(a)  is 
demonstrated  by  the  following 
procedure: 

(1)  If  the  seat  is  adjustable,  adjust  the 
scat  to  the  manufacturer's  specified 
nominal  forward  facing  position.  Buckle 
the  seat  belt  assembly.  Complete  any 
procedures  recommended  in  the  vehicle 
owner's  manual,  pursuant  to  S7.1.1.5(b). 
to  activate  any  locking  feature  for  the 
seat  belt  assembly. 

(2)  Locate  a  reference  point  A  on  the 
safety  belt  buckle  or  the  emergency 
release  buckle.  Locate  a  reference  point 
B  on  the  attachment  hardware  or 
retractor  assembly  at  the  other  end  of 
the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly.  Adjust  the  lap  belt 
or  lap  belt  portion  of  the  seat  belt 
assembly  pursuant  to  S7.1.1.5(c)(l]  as 
necessary  so  that  the  distance  between 
points  A  and  B  does  not  exceed  .30 
inches,  as  measured  in  accordance  with 
this  paragraph.  Measure  and  record  the 
distance  between  points  A  and  B  akxng 
the  longitudinal  centerline  of  the 


webbing  for  the  lap  belt  or  lap  belt 
portion  of  the  seat  belt  assembly. 

(a)  Apply  a  load  of  50  pounds,  us'iig  a 
webbing  tension  pull  device  as 
described  in  Figure  5  of  thia  standard,  to 
the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly  at  a  point  equidistant 
(measured  m  accordance  with 
paragraph  7.1.1.5(c)(2]l  between  points 
A  and  B  in  a  horizontal  direction  toward 
the  front  of  the  vehicle  with  a  force 
application  angle  of  not  less  than  5 
degrees  nor  more  than  15  degrees  above 
the  horizontal  at  an  onset  rate  of  not 
more  then  50  pounds  per  second.  Attain 
the  .50  pound  load  in  not  more  than  S 
seconds.  If  webbing  sensitive 
Emergency  Locking  Retractors  are 
installed  as  part  of  the  lap  belt  assembly 
or  lap  belt  portion  of  the  seat  belt 
assembly,  apply  the  load  at  a  rate  below 
the  threshold  value  for  lock-up  specified 
by  the  nianufdcturer.  Maintain  the  50 
pound  load  for  at  least  5  seconds  before 
the  measurements  specified  in 
S7.1.15(c)(4)  are  obtained  and  recorded. 

(4)  Measure  and  record  the  distance 
between  points  A  and  B  along  the 
longitudinal  centerline  of  the  webbing 
for  the  lap  belt  or  lap  belt  portion  of  the 
seat  belt  assembly. 

(5)  The  difference  between  the 
measurements  recorded  in  S7.1.1.5(c)  (2) 
and  (4)  shall  not  exceed  2  inches. 

3.  A  new  Figure  5  would  be  added  at 
the  end  of  Standard  No.  208.  to  appear 
as  follows: 
aiuuNa  cooc  mkms-m 
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Dimension  A 


Insert  Webbing 
to  Rest  Against 
This  Surface 


1/4  Inch  Diameter  (Steel) 
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Dimension  B 


t 

Direction  of  Pull 

Dimension  A  -  Width  of  Webbing  Plus  1/2  Inch 
Dimension  B  -  1  /2  of  Dimension  A 


Figure  5.  -  Webbing  Tension  Pull  Device 
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Issued  on  December  3. 1991. 
Barry  Feltice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  91-29239  Filed  12-5-91;  8:45  am] 

WLLINO  CODE  4910-$»-W 

49  CFR  Parts  571 

Rearview  Mirrors 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  Mr.  Meyer 
Gold,  requesting  that  Federal  Motor 
Vehicle  Safety  Standard  No.  Ill, 
Rearview  Mirrors,  be  amended  to 
require  passenger  cars  to  be  equipped 
with  a  Fresnel  type  lens  device.  The 
petitioner  believed  that  this  advice 
would  reduce  the  number  of  injuries  and 
fatalities  caused  when  passenger  cars 
back  up.  NHTSA  does  not  believe  that 
requiring  the  petitioner's  advice  would 
significantly  improve  safety.  The 
petitioner's  device  would  be  of  doubtful 
effectiveness  in  avoiding  such  incidents 
because  driver  error  or  inattentiveness 
instead  of  inability  to  see  the  struck 
persons  may  be  the  primary  causes  of 
many  backing  accidents.  The  agency 
further  notes  that  installing  the 
petitioner's  device  might  present 
significant  practicability  problems.  In 
addition,  while  this  device  is  only  one  of 
many  means  that  might  address  back-up 
incidents,  the  agency  issues 
performance  oriented  rather  than  design 
standards.  Because  there  is  no 
reasonable  possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding, 
the  petition  is  denied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jere  Medlin,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590, 
(202)  366-5276. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  Ill,  Reaniew 
mirrors,  establishes  performance  and 
location  requirements  for  rearview 
mirrors  installed  in  new  vehicles, 
including  passenger  cars.  The  standard 
specifies  the  field-of-view  that  interior 
and  exterior  mirrors  must  provide  to  the 
rear  and  along  the  sides  of  vehicles.  The 
standard  permits  the  view  provided  by 
the  driver  side  exterior  mirror  to  be 
partially  obscured  by  the  rear  body  or 
fender  contours.  The  standard  does  not 


require  that  a  driver  have  a  view  of  the 
area  immediately  behind  a  vehicle. 

When  the  agency  previously 
considered  the  problem  of  deaths  and 
injuries  caused  by  backing  passenger 
cars  in  comparison  to  other  motor 
vehicle  safety  problems,  NHTSA  was 
unable  to  justify  establishing  new 
requirements  to  reduce  such  deaths  and 
injuries.  In  response  to  a  1991  inquiry 
from  Congresswoman  Barbara  Boxer 
about  requiring  that  vehicles  be 
equipped  with  audible  warning  devices 
that  sound  while  the  vehicles  are 
backing,  the  agency  reviewed  the 
National  Accident  Sampling  System 
files  (NASS)  and  the  Fatal  Accident 
Reporting  System  (FARS)  data  about 
injuries  caused  by  backing  vehicles. 
Although  pedestrian  deaths  number  in 
the  thousands  and  injuries  run  into  the 
tens  of  thousands,  the  agency's  data 
indicated  that  very  few  of  these  are 
caused  by  backing  vehicles.  The  NASS 
data  for  1989  revealed  that 
approximately  three  percent  of 
pedestrian-related  vehicle  incidents 
involved  backing  vehicles.  Most  of  these 
injuries  were  relatively  minor  due  to  the 
low  speeds  of  such  maneuvers.  The 
FARS  data,  which  are  limited  to  fatal 
crashes  on  public  roads,  showed  that 
only  pne  percent  of  passenger  car 
pedestrian  fatalities  involved  backing 
vehicles.  The  agency  acknowledges  that 
these  data  understate  the  safety 
problem  because  NASS  and  FARS  do 
not  monitor  deaths  occurring  in 
driveways,  parking  lots,  and  other  off- 
road  areas.  Mortality  data  collected  by 
the  National  Center  for  Health  Statistics 
shows  that  fewer  than  140  children  aged 
one  to  four  are  killed  each  year  in  all 
off-road  motor  vehicle  incidents. 
However,  it  is  ngt  known  how  many  of 
the  these  incidents  involved  backing-up 
situations.  Based  on  the  above 
mentioned  data  and  other  information, 
NHTSA  concluded  that  the  requested 
audible  warning  device  addressed  in 
Representative  Boxer's  inquiry  would 
not  result  in  any  measurable 
improvement  in  safety. 

Petition  for  Rulemaking 

On  June  20, 1991,  the  agency  received 
a  petition  from  Mr.  Meyer  Gold, 
requesting  that  Standard  No.  Ill  be 
amended  to  provide  an  expanded  view 
of  the  area  immediately  behind  a 
passenger  car.  Specifically,  the 
petitioner  requested  that  the  standard 
require  passenger  cars  to  be  equipped 
with  a  Fresnel  type  lens  device  that 
reduces  blind  spots  behind  a  vehicle  by 
providing  an  enlarged  view  of  that  area. 
A  Fresnel  lens  is  a  lens  that  has  a 
surface  consisting  of  a  concentric  series 
of  simple  lens  sections  that  is  capable  of 


providing  a  wide-angle  view  of  the  area 
immediately  behind  the  device.  These 
devices  would  be  positioned  so  that 
they  are  perpendicular  to  the  ground  to 
provide  a  wider  and  taller  view  of  the 
ground  behind  the  vehicle.  Vehicle 
owners  sometime  apply  these  devices  lo 
the  vertical  or  nearly  vertical  rear 
window  of  station  wagons  and  vans. 
However,  the  devices  are  often  not 
practicable  for  use  on  the  rear  windows 
of  cars  because  those  windows  are 
slanted.  Further,  unlike  vans,  cars  have 
trunks  which  would  partially  obscure 
the  view,  through  a  rear  window 
mounted  Fresnel  lens,  of  the  area 
immediately  behind  them. 

The  petitioner  stated  that  he  has 
invented  a  device  with  a  Fresnel  lens 
that  can  provide  a  view  immediately 
behind  a  passenger  car.  His  invention  is 
stowed  in  its  housing  and  mounted 
inside  the  rear  end  of  the  car's  trunk. 
The  lens  ejects  upward  and  out  of  the 
trunk  lid  into  a  perpendicular  position. 
In  that  position,  the  petitioner  claims 
that  it  provides  the  driver  looking  into 
the  interior  rearview  mirror  with  a  view 
of  the  road  immediately  behind  the 
vehicle.  The  petitioner  further  explained 
that  an  electrical  actuator  causes  the 
lens  to  deploy  whenever  the  vehicle  is 
shifted  into  reverse  and  the  back-up 
lights  go  on. 

The  petitioner  claimed  that  this  device 
would  reduce  the  number  of  injuries  and 
fatalities  caused  when  pedestrians  are 
struck  by  backing  passenger  cars. 
However,  the  petitioner  did  not  provide 
any  data  to  support  this  claim.  Thus,  the 
device's  effectiveness  has  not  been 
proven  nor  has  it  been  compared  to  the 
effectiveness  of  other  methods  for 
reducing  back-up  incidents. 

Agency's  Analysis  of  Petition 

After  conducting  its  review,  NHTSA 
has  decided  to  deny  the  petition  because 
the  agency  believes  that  requiring  the 
petitioner's  device  would  not  likely 
result  in  any  significant  improvement  in 
safety.  As  explained  below,  the 
petitioner's  device  would  be  of 
uncertain  effectiveness  in  avoiding  such 
incidents  because  driver  error  or 
inattentiveness  instead  of  inability  lo 
see  the  struck  persons  may  be  the 
primary  causes  of  many  backing 
accidents.  The  agency  further  notes  that 
installing  the  petitioner's  device  might 
present  significant  practicability 
problems.  The  agency  further  notes  that 
the  petitioner's  device  is  only  one  of 
many  means  that  might  reduce  back  up 
incidents. 

In  evaluating  Mr.  Gold's  petition, 
NHTSA  again  investigated  deaths  nnd 
injuries  in  back-up  situations  and 
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reviewed  situations  that  might  have 
been  prevented  by  the  petifiooer's 
device.  Specirically,  the  agency  focused 
on  the  potential  reduction  of  injuries  to 
small  children  located  immediately 
behind  cars  in  the  blind  spot  created  by 
the  trunk.  Such  children  would  not  be 
readily  seen  by  drivers  backing  their 
cars.  The  agency  believes  that  it  is 
appropriate  to  focus  on  these  children 
because  the  potential  value  of  the 
petitioner's  device  is  in  permitting  the 
driver  to  see  objects  that  are  lower  than 
the  deck  lid  behind  the  car  and  that 
therefore  would  not  be  visible 
otherwise.  The  petitioner's  device 
presumably  would  not  significantly  aid 
in  preventing  injuries  to  taller  persons 
since  they  would  be  visible  to  the  driver 
without  that  device.  In  evaluating  the 
petition,  NHTSA  analyzed  populations 
whose  height  would  b*  slightly  higher 
than  the  vehicle's  deck  lid.  which  range 
from  about  38  to  42  inches  off  the 
ground.  Because  a  50th  percentile  6  year 
old  is  47.3  inches  high,  the  agency 
ro\  iewed  incidents  involving  children  6 
years  old  and  younger  who  were  struck 
by  backing  cars.  The  agency  reviewed 
incidents  involving  pedestrians  and 
cyclists. 

NHTSA  reviewed  the  PARS  data  from 
1933  to  1990.  The  PARS  data  indicated 
that  the  fatalities  for  children  six  years 
old  and  younger  ranged  from  six  to  21 
per  year  during  that  period.  In  1990, 
there  were  16  fatalities.  In  comparison, 
there  were  48  fatalities  for  those  more 
than  six  years  old  in  1990.  Thus, 
approximately  25  percent  of  the  victims 
in  backing  incidents  were  children  six 
years  old  and  younger.  As  noted  above, 
the  agency  realizes  that  the  PARS  data 
understate  the  safety  problem  because 
these  data  do  not  include  incidents  in 
driveways  or  parking  lots.  (Despite  the 
limitations  with  the  PARS  data,  this 
information  indicates  that  in  backing 
accidents,  people  killed  in  backing 
incidents  are  more  likely  to  be  taller 
than  four  feet  and  thus  are  not  obscured 
by  the  vehicle's  trunk.) 

NHTSA  also  reviewed  the  mortality 
daia  for  children  which  includes  deaths 
from  all  sources,  not  just  highway 
incidents.  Under  140  children  age  1-4  die 
each  year  as  a  result  of  off-road 
collisions  (i.e..  driveway,  parking  lot. 
etc.)  However,  the  number  of  deaths 
from  backing  maneuvers  cannot  be 
determined. 

The  high  percentage  of  persons  more 
than  four  feet  tall  among  the  total 
number  of  persons  killed  by  backing 
cars  suggest  that  even  if  the  petitioner's 
device  were  required,  it  would  be  of 
uncertain  effectiveness  in  reducing 
deaths  and  injuries  involving  persons 


not  tall  enough  to  be  visible.  Some 
portion  of  those  deaths  and  injuries 
would  occur  regardless  of  any 
requirement  for  equipment  such  as  the 
petitioner's  device  that  increased  the 
rearward  field-of-view.  As  noted  above, 
75  percent  of  the  persons  killed  in 
backing  accidents  were  struck 
notwithstanding  the  fact  that  they  were 
more  than  six  years  old  and  thus  were 
tall  enough  to  be  visible  to  the  driver 
even  without  the  petitioner's  device.  It  is 
apparent  from  this  information  that 
driver  error  or  inattentiveness 
contributes  significantly  to  many  of - 
these  deaths.  When  backing,  some 
drivers  do  not  properly  look  rearward  or 
do  not  look  at  all.  In  addition,  other 
drivers  cannot  see  adequately  at  night 
and  other  situations  in  which  visibility 
is  reduced.  The  agency  notes  that  the 
rear  backup  lights  and  engine  and 
transmission  noise  already  serve  as 
warnings  to  pedestrians,  including  small 
children,  that  the  vehicle  is  moving 
rearward. 

The  petitioner's  device  also  presents 
practicability  problems,  especially  in 
relation  to  its  deployment  and 
retraction.  Weather  conditions, 
including  snow,  ice,  and  rain,  could 
impair  the  device's  functioning  and 
effectiveness.  Keeping  water  out  of  the 
container  or  area  in  which  the  device  is 
stowed  when  not  in  use  could  present  a 
significant  challenge.  The  device  is 
untested  and  unproven  as  to  mechanical 
functioning.  In  addition,  installing  the 
Fresnel  lens  would  necessitate 
modifying  the  vehicle's  electrical 
system.  Accordingly,  installing  this 
device  on  all  passenger  cars  would  be  in 
some  cases  impracticable. 

In  accordance  with  49  CPR  part  552, 
the  agency  has  completed  its  technical 
re\new  of  the  petition.  Based  on  the 
foregoing,  NHTSA  has  determined  that 
there  is  no  reasonable  possibility  that 
the  requested  amendment  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding.  Therefore,  the  petition  is 
denied. 

Although  NHTSA  has  decided  to  deny 
the  petition,  the  agency  emphasizes  that 
it  believes  that  injuries  resulting  to  non- 
occupants  can  constitute  a  safety 
problem  for  young  children  and  other 
pedestrians.  Accordingly,  the  agency 
has  ongoing  informational  and 
educational  programs  to  reduce  the 
number  of  children  struck  by  vehicles. 
Por  instance,  NHTSA,  along  with  the 
Pederal  Highway  Administration  and 
the  National  Safety  Council  have  jointly 
developed  a  national  pedestrian  safety 
program  called  "Walk  Alert"  to  reduce 
the  number  of  motor  vehicle  related 
pedestrian  injuries.  The  agency  believes 


that  these  efforts  are  a  better  wav  of 
reducing  such  incidents  than  requiring 
an  additional  item  of  equipment  of 
questionable  effectiveness. 

In  addition,  NHTSA  has  begun  a 
program  to  determine  which  types  of 
collisions,  including  those  where  a 
pedestrian  is  struck  by  a  vehicle  in 
reverse,  are  most  amendable  to  being 
addressed  in  crash  avoidance  systems. 
Por  those  collision  types  that  are  found 
to  have  sufficiently  large  potential 
benefits,  the  agency  will  initiate 
programs  to  develop  performance 
specifications  for  such  systems.  If  a 
program  is  initiated  to  address  backing 
collisions,  we  would  expect  to  be  able  to 
determine  more  fully  whether  Fresnel 
devices  or  some  other  devices  may  be 
needed  on  passenger  vehicles,  and  if  a 
Federal  motor  vehicle  safety  standard 
may  also  be  needed. 

Authority:  15  U.S.C  1410a;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  November  29.  1991. 
Barry  Felrice, 

Associate  Administrator  for  RuJemakinf;. 
[FR  Doc.  91-29222  Filed  12-5-91:  8:45  urn] 
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49  CFR  Part  572 

[Docket  No.  91-27;  Notice  021 
RIN  2127-AC87 

Anthropomorphic  Test  Dummies; 
Infant  Test  Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  reopening  of  comment 
period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  a  notice  of  proposed 
rulemaking,  published  August  12, 1991. 
regarding  specifications  for  an 
anthropomorphic  test  dummy 
representing  a  newborn  infant.  The 
comment  period  closed  on  September 
26, 1991.  NHTSA  is  reopening  the 
comm.pnt  period  because  the  drawings 
and  construction  manual  for  the  dummy 
were  not  available  for  inspection  during 
the  comment  period.  This  notice  informs 
the  public  of  the  availability  of  the 
materials  and  invites  comments  on 
them.  To  that  end,  NHTSA  is  reopening 
the  comment  period  for  an  additional  30 
days. 

DATE:  Comments  must  be  received  by 
NHTSA  not  later  than  January  6, 1992. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  91-27-N02  and  be  submitted 
in  writing  to:  Docket  Section.  National 
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that  these  efforts  are  a  better  way  of 
reducing  such  incidents  than  requiring 
an  additional  item  of  equipment  of 
questionable  effectiveness. 

In  addition.  NHTSA  has  begun  a 
program  to  determine  which  types  of 
collisions,  including  those  where  a 
pedestrian  is  struck  by  a  vehicle  in 
reverse,  are  most  amendable  to  being 
addressed  in  crash  avoidance  systems. 
For  those  collision  types  that  are  found 
to  have  sufficiently  large  potential 
benefits,  the  agency  will  initiate 
programs  to  develop  performance 
specifications  for  such  systems.  If  a 
program  is  initiated  to  address  backing 
collisions,  we  would  expect  to  be  able  to 
determine  more  fully  whether  Fresnel 
devices  or  some  other  devices  may  be 
needed  on  passenger  vehicles,  and  if  a 
Federal  motor  vehicle  safety  standard 
may  also  be  needed. 

Authority:  15  U.S.C.  1410a;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  November  29,  1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulewakina. 
[FR  Doc.  91-29222  Filed  \?.-o-9V.  8:45  am] 
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49  CFR  Part  572 

I  Docket  No.  91-27;  Notice  02] 

RIN  2127-AC87 

Anthropomorphic  Test  Dummies; 
Infant  Test  Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  reopening  of  comment 
period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  a  notice  of  proposed 
rulemaking,  published  August  12, 1991. 
regarding  specifications  for  an 
anthropomorphic  test  dummy 
representing  a  newborn  infant.  The 
comment  period  closed  on  September 
26, 1991.  NHTSA  is  reopening  the 
comment  period  because  the  drawings 
and  construction  manual  for  the  dummy 
were  not  available  for  inspection  during 
the  comment  period.  This  notice  informs 
the  public  of  the  availability  of  the 
materials  and  invites  comments  on 
them.  To  that  end,  NHTSA  is  reopening 
the  comment  period  for  an  additional  30 
days. 

DATE:  Comments  must  be  received  by 
NHTSA  not  later  than  )anuary  6. 1992. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  91-27-N02  and  be  submitted 
in  writing  to:  Docket  Section.  National 


I  lighway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SW., 
Washington.  DC.  20590.  Telephone:  (202) 
366-5267.  Docket  hours  are  9:30  a.m.  to  4 
p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Hott,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
T.affic  Safety  Administration,  400 
Srnenth  St.,  SW.,  Washington,  DC. 
20590.  Telephone:  (202)  366-0247. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
published  a  notice  of  proposed 
rulemaking  that  proposed  specifications 
for  a  newborn  infant  test  dummy  to  be 
used  in  testing  infant  restraints.  (56  FR 
38108:  August  12, 1991)  The  comment 
period  for  that  proposal  closed 
September  26. 1991. 

NHTSA  received  nine  comments 
during  the  comment  period.  Several  of 
the  commenters  brought  to  the  agency's 
attention  that  the  drawings  and 


construction  manual  for  the  dummy 
were  not  available  during  the  comment 
period.  The  completed  dummy  was 
available  from  the  dummy 
manufacturer.  First  Technology  Safety 
Systems,  Inc.,  47460  Gallion  Dr., 
Plymouth,  Michigan  48170,  throughout 
the  original  comment  period  for  the 
NPRM. 

The  commenters  said  that  they  are 
unable  to  comment  meaningfully  on  the 
NPRM  without  the  dummy  drawings  and 
construction  manual.  NHTSA  agrees 
that  the  materials  should  have  been 
publicly  available  for  inspection  and 
comment  and  had  anticipated  at  the 
time  that  the  notice  was  issued  that  they 
would  be. 

The  materials  are  now  available  for 
examination  in  NHTSA's  docket,  and 
can  be  obtained  from  Reprographic 
Technologies  (formerly  Rowley-Scher 
Reprographics.  Inc.).  1111 14th  St..  NW. 


^ 


Washington,  DC  20005,  telephone  (202) 
628-6667  or  (202)  408-8789.  NHTSA  is 
reopening  the  comment  period  for  this 
rulemaking  action  for  an  additional  30 
days  to  allow  commenters  the 
opportunity  to  examine  the  drawings 
and  construction  manual  for  the  dummy 
and  comment  on  them. 

It  is  not  necessary  for  commenters  to 
resubmit  views  that  have  been 
expressed  in  previous  comments.  The 
limited  purpose  for  reopening  the 
comment  period  is  to  invite  all  persons 
to  comment  on  the  drawings  and 
construction  manual. 

Authority:  49  U.S.c.  1392. 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on  December  2, 1991. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-29221  Filed  12-5-91;  8:45  amj 
BtLLma  cooc  mio-sv-m 
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The  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  orttngs.  delegations  of 
authonty.   Wing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meeting  of  Assembly 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463).  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States,  which  makes 
recommendations  to  administrative 
agencies,  the  President.  Congress,  and 
the  Judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  canning  out  their 
programs,  will  meet  in  Plenary  Session 
on  Thursday.  December  12.  and  Friday. 
December  13. 1991  in  the  Amphitheater 
of  the  Office  of  Thrift  Supervision. 
Second  Floor.  1700  G  Street.  NW.. 
Washington.  DC.  The  meeting  on 
December  12  will  begin  at  1  p.m.  and 
end  at  approximately  5  p.m.:  the  meeting 
on  December  13  will  begin  at  9:15  a.m. 
and  end  at  approximately  12. 

Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects: 

1.  Implementation  of  the  Farmers 
Home  Administration  Mediation 
Program 

2.  Study  of  FAA/NTSB  Adjudication 
Procedures 

3.  Role  of  Specialized  Courts  for 
Reviewing  Agency  Action 

4.  Procedures  for  Making 
Determinations  on  Antidumping  and 
Countervailing  Duty  Cases 

5.  The  Procedural  Rule  Exemption 
from  Notice-and-Comment  Rulemaking 

Plenary  Sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  obtained  from 
the  Office  of  the  Chairman.  2120  L  * 
Street.  NW..  suite  500.  Washington,  DC 
20037.  telephone  (202)  254-7020. 


Da  ted:  December  4. 1991 . 
Jeffrey  S.  Lubben. 

Research  Director. 

[FR  Doc.  91-29365  Filed  12-5-91:  8:45  am] 
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Committee  on  Rufeniaking;  Model 
Rules  Working  Group;  Public  Meetings 

This  notice  of  committee  meeting  is 
given  pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463). 
Attendance  at  each  meeting  is  open  to 
the  interested  pubHc.  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman.  (202)  254-7020.  at  least  one 
day  in  advance.  The  committee 
chairman,  if  he  deems  it  appropriate, 
may  permit  members  of  the  public  to 
present  oral  statements  at  the  meeting. 
Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting. 
Minutes  of  the  meeting  will  be  available 
on  request.  The  contact  persons'  mailing 
address  is:  Administrative  Conference 
of  the  United  States.  2120  L  Street.  NW.. 
suite  500.  Washington.  DC  20037. 
Telephone:  202-254-7020. 

Committee  on  Rulemaking 

Date:  Thursday,  December  12, 1991 

Time:  10  a.m. 

Location:  Administrative  Conference  of  the 
United  States.  2120  L  Street.  NW.,  suite  500, 
Washington.  DC  20037  (Library.  5th  Foor). 

Agenda:  The  committee  will  meet  to  discuss 
Professor  Robert  Anthony's  study  of  non- 
rule  rulemaking. 

Contact:  Kevin  L.  Jessar.  (202)  254-7020. 

Model  Rules  Working  Group 

Date:  Friday.  February  7,  1992. 

Time:  12  noon — 2  p.m. 

Location:  Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.,  suite  500, 
Washington.  DC  20037  (Library,  5th  Floor). 

Agenda:  The  committee  will  meet  as  part  of 
an  ongoing  effort  to  develop  model  rules  of 
practice  and  procedure  which  can  be  used 
by  Federal  agencies  in  formal 
adjudications. 

Contact:  Gary  Edles.  202-254-7020 

Dated:  December  3, 1991. 
Jeffrey  S.  Lubbers, 
Research  Director. 
[FR  Doc.  91-29366  Filed  12-5-91:  8:45  am) 

BILUNO  CODE  Ct10-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Marketing  Quotas  for 
Maryland  (Type  32)  Tobacco,  Cigar- 
Filler  (Type  41),  Cigar-Filler  (Type  46) 
and  Cigar  Binder  (Types  51  &  52) 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture. 
(USDA). 

action:  Notice  of  proposed 
determination. 

summary:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938.  as  amended,  to 
proclaim  by  March  1. 1992.  national 
marketing  quotas  for  Mar>'land  (type  32) 
cigar-filler  (type  41).  cigar-filler  (type  46) 
and  cigar  binder  (types  51  &  52) 
tobaccos  for  the  1992-33. 1993-94.  and 
1994-95  marketing  years  and  to 
determine  and  announce  the  amounts  of 
the  quotas  for  such  kinds  of  tobacco  for 
the  1992-93  marketing  year.  The  public 
is  invited  to  submit  written  comments, 
views  and  recommendations  concerning 
the  determination  of  the  national 
marketing  quotas,  the  conduct  of 
i^ferenda.  and  other  related  matters 
which  are  discussed  in  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  February  3. 1992  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  to  the 
Director,  Commodity  Analysis  Division, 
ASCS.  Department  of  Agriculture.  P.O. 
Box  2415.  Washington.  DC  20013.  (202) 
447-5734.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday, 
in  room  3741.  USDA  South  Building,  14th 
and  Independence  Avenue.  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Tarczy.  Agricultural  Economist. 
Commodity  Analysis  Division.  ASCS, 
USDA.  room  3736-South  Building.  P.O. 
Box  2415.  Washington.  DC  20013,  (202) 
447-8839. 

Maryland  tobacco  growers  have  not 
had  marketing  quotas  since  1965  and 
cigar  binder  tobacco  growers  have  not 
had  marketing  quotas  since  1983;  cigar- 
filler  (type  41)  tobacco  growers  have 
never  approved  marketing  quotas.  Since 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Marketing  Quotas  for 
Maryland  (Type  32)  Tobacco,  Cigar- 
Filler  (Type  41),  CIgar-Flller  (Type  46) 
and  Cigar  Binder  (Types  51  &  52) 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture. 
(USDA). 

action:  Notice  of  proposed 
determination. 

summary:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938,  as  amended,  to 
proclaim  by  March  1, 1992,  national 
marketing  quotas  for  Maryland  (type  32) 
cigar-filler  (type  41),  cigar-filler  (type  46) 
and  cigar  binder  (types  51  &  52) 
tobaccos  for  the  1992-93, 1993-94,  and 
1994-95  marketing  years  and  to 
determine  and  announce  the  amounts  of 
the  quotas  for  such  kinds  of  tobacco  for 
the  1992-93  marketing  year.  The  public 
is  invited  to  submit  written  comments, 
views  and  recommendations  concerning 
the  determination  of  the  national 
marketing  quotas,  the  conduct  of 
referenda,  and  other  related  matters 
which  are  discussed  in  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1992  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  to  the 
Director,  Commodity  Analysis  Division, 
ASCS.  Department  of  Agriculture,  P.O. 
Box  2415.  Washington,  DC  20013.  (202) 
447-5734.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday, 
in  room  3741,  USDA  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Tarczy.  Agricultural  Economist, 
Commodity  Analysis  Division,  ASCS, 
USDA,  room  3736-South  Building.  P.O. 
Box  2415,  Washington,  DC  20013,  (202) 
447-8839. 

Maryland  tobacco  growers  have  not 
had  marketing  quotas  since  1965  and 
cigar  binder  tobacco  growers  have  not 
had  marketing  quotas  since  1983;  cigar- 
filler  (t>'pe  41)  tobacco  growers  have 
never  approved  marketing  quotas.  Since 


these  tobacco  growers  are  not  expected 
to  approve  quotas,  nor  are  type  46 
tobacco  producers  expected  to  have  a 
quota  greater  than  zero,  a  Preliminary 
Impact  Analysis  has  not  been  prepared. 
If  growers  of  any  kind  of  these  tobaccos 
bhould  approve  quotas,  or  the  demand 
situaticn  changes  for  type  46  tobacco,  a 
Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  the  final  notice  and  the 
impact  of  implementing  each  option 
would  be  made  available  on  request 
from  Robert  Tarczy. 

SUPPLEMENTARV  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
classified  as  "not  major."  The  matters 
under  consideration  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  title  and  number  of  the  Federal 
Assistance  Program  that  this  notice 
applies  to  are:  Title — Commodity  Loan 
and  Purchases,  Number— 10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  533  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
nile  making  with  respect  to  the  subject 
mailer  of  this  notice. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  Agricultural  Adjustment  Act  of 
193a  as  amended  (hereinafter  referred 
to  as  the  "Act"*),  requires  that,  with 
respect  to  Marj'land  tobacco,  cigar-filler 
(type  41).  cigar-filler  (type  46)  and  cigar- 
binder  tobacco,  the  Secretary  of 
Agriculture  must,  by  March  1, 1992, 
proclaim  national  marketing  quotas  for 
the  1992-93, 1993-94,  and  1994-95 
marketing  years  and  announce  the 
amount  of  the  national  marketing  quota 
in  effect  for  the  1992-93  marketing  year. 


In  addition,  the  Secretary  is  required 
to  conduct  within  30  days  after  the 
proclamation  of  such  national  marketing 
quotas,  referenda  of  farmers  engaged  in 
the  1991  production  of  each  kind  of 
tobacco  (1968  in  the  case  of  cigar-fiUer 
(type  46))  in  order  to  determine  whether 
they  favor  or  oppose  marketing  quotas 
for  such  years. 

Section  312(a)  of  the  Act  (7  U.S.C. 
1312(a))  provides  that  the  Secretary 
shall,  not  later  than  March  1  of  any 
marketing  year  with  respect  to  these 
kinds  of  tobacco,  proclaim  a  national 
marketing  quota  for  each  of  the  next 
three  succeeding  marketing  years 
whenever  the  Secretary  determines  with 
respect  to  such  kinds  of  tobacco — 

(1)  That  a  national  marketing  quota 
has  not  previously  been  proclaimed  and 
the  total  supply  as  of  the  beginning  of 
such  marketing  year  exceeds  the  reserve 
supply  level  therefor 

(2)  That  such  marketing  year  is  the 
last  year  of  three  consecutive  years  for 
which  marketing  quotas  previously 
proclaimed  will  be  effect; 

(3)  That  amendments  have  been  made 
in  provisions  for  establishing  farm 
acreage  allotments  which  will  cause 
material  revision  ofsuch  allotments 
before  the  end  of  the  period  for  which 
quotas  are  in  effect;  or 

(4)  That  a  marketing  quota  previously 
proclaimed  for  such  marketing  year  is 
not  in  effect  because  of  disapproval  by 
producers  in  a  referendum:  Provided, 
that  if  such  producers  have  disapproved 
national  marketing  quotas  for  three 
successive  years  subsequent  to  1952, 
thereafter  a  national  marketing  quota 
shall  not  be  proclaimed  in  accordance 
with  section  312(a)  which  would  be  in 
effect  for  any  marketing  year  within  the 
three-year  period  for  which  national 
marketing  quotas  previously  proclaimed 
were  disapproved  by  producers,  unless 
prior  to  November  10  of  the  marketing 
year  one-fourth  or  more  of  the  farmers 
engaged  in  the  production  of  the  crop  of 
tobacco  harvested  in  the  calendar  year 
in  which  such  marketing  year  begins 
petition  the  Secretary,  in  accordance 
with  such  regulatioris  as  may  be 
prescribed,  to  proclaim  a  national 
marketing  quota  for  each  of  the  next 
three  succeeding  marketing  years. 

Producers  of  Maryland  (type  32), 
cigar-filier  (type  41),  and  cigar-binder 
(types  51  &  52)  tobaccos  have 
disapproved  national  marketing  quotas 
for  three  successive  years  subsequent  to 
1952.  Quotas  for  these  kinds  of  tobacco 
were  last  proclaimed  for  the  1989-90, 
1990-91,  and  1991-92  marketing  years 
(54  FR  26066).  Producers  of  Maryland 
(type  32),  cigar-filler  (type  41)  and  cigar- 
binder  (types  51  &  52)  tobaccos 
disapproved  marketing  in  quotas 


separate  referenda  held  during  March 
27-30, 1989  (54  FR  26066). 

For  producers  of  cigar-filler  (type  46) 
tobacco,  the  1991  marketing  year  is  the 
last  year  of  the  three  consecutive       ] 
mariceting  years  for  which  marketing 
quotas  previously  proclaimed  will  be  in 
effect  for  this  kind  of  tobacco.  | 

Section  312(b)  of  the  Act  (7  U.S.C.  J 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  first  day  of  March  1992,  with 
respect  to  the  kinds  of  tobacco  specified 
in  this  notice  of  proposed 
determinations,  the  amount  of  the 
national  marketing  quota  which  will  be 
in  effect  for  the  1992-93  marketing  year 
in  terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  which  will 
make  available  during  such  marketing 
year  a  supply  of  each  kind  of  tobacco 
equal  to  the  reserve  supply  level 
Section  312(b)  provides  further  that  the 
amount  of  such  1992-93  national 
marketing  quota  may.  not  later  than 
March  1, 1992.  be  increased  by  not  more 
than  20  percent  if  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  undue  restrictions 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level 

Section  312(c)  of  the  Act  (7  U.S.C. 
1312(c])  provides  that  within  30  days 
after  national  marketing  quotas  are 
proclaimed  in  accordance  with  section 
312(c)  for  a  kind  of  tobacca  the 
Secretary  shall  conduct  a  referendum  of 
farmers  engaged  in  the  production  of  the 
crop  of  such  kind  of  tobacco  harvested 
immediately  prior  to  the  holding  of  the 
referendum  to  determine  whether  such 
farmers  are  in  favor  of  or  opposed  to 
such  quotas  for  the  next  three 
succeeding  marketing  years.  If  more 
than  one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quotas,  such  results  shall  be 
proclaimed  by  the  Secretary  and  the 
national  marketing  quotas  so 
proclaimed  shall  not  be  in  effect  but  the 
results  shall  in  no  way  affect  or  limit  the 
subsequent  proclamation  and 
submission  to  a  referendum  of  national 
marketing  quotas  as  otherwise  i 

authorized  by  section  312. 

Section  313(g)  of  the  Act  (7  U.S.C  | 
1313(g))  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
dividing  the  national  marketing  quota  by 
the  national  average  yield  for  the  five 
years  immediately  preceding  the  year  in 
which  the  national  marketing  quota  is 
proclaimed,  and  to  apportion  the       i 
national  acreage  allotment,  less  a 
reserve  not  to  exceed  1  percent  thereof 
for  new  farms  and  for  making 
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corrections  and  adjusting  inequities  in 
old  farm  allotments. 

Proposed  Determination 

Accordingly,  the  Secretary  proposes 
to  make  the  following  determinations 
with  respect  to  Maryland  (type  32). 
cigar-filler  (type  41).  cigar-Hller  (type  46), 
and  cigar-binder  (types  51  &  52) 
tobaccos: 

1.  The  amount  of  the  national 
marketing  quota  for  each  kind  of 
tobacco  for  the  1992  marketing  year. 
With  respect  to  Maryland  (type  32) 
tobacco,  a  national  marketing  quota 
within  a  range  of  15  million  to  25  million 
pounds  is  proposed.  With  respect  to 
cigar-filler  (type  41)  tobacco,  a  national 
marketing  quota  within  a  range  of  10 
million  to  20  million  pounds  is  proposed. 
With  respect  to  cigar-binder  (type  46)  a 
zero  quota  is  proposed.  With  respect  to 
cigar-binder  (type  51  &  52)  tobacco,  a 
national  marketing  quota  within  a  range 
of  1  million  to  4  million  pounds  is 
proposed; 

2.  The  conversion  of  the  national 
marketing  quotas  into  national  acreage 
allotments  and  apportionment  the 
national  acreage  allotments,  less  a 
reserve  of  not  to  exceed  1  percent, 
among  old  farms: 

3.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments;  and 

4.  The  date(s)  or  period(s)  of  the 
referenda  on  quotas  for  determining 
whether  marketing  quotas  will  be  in 
effect  for  the  1992-93. 1993-94.  and  1994- 
95  marketing  years  for  Maryland  (type 
32),  cigar-filler  (type  41),  cigar-filler  (type 
46).  and  cigar-binder  tobaccos,  and 
whether  the  referenda  hold  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (See  7  CFR  part  717). 

Signed  at  Washington.  DC.  on  December  2, 
1991. 

Keith  D.  Bjerke. 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 
[FR  Doc.  91-29268  Filed  12-5-91;  8:45  am) 

BILUNO  CODE  MKMtS-H 


Commodity  Credit  Corporation 

Proposed  Determinations  Regarding 
Support  Prices  for  Wool  on  Unshorn 
Lambs  and  for  Mohair  for  the  1992 
Marketing  Year 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Notice  of  proposed 
detenninations. 


summary:  This  notice  sets  forth  certain 
proposed  determinations  concerning  the 
price  support  levels  for  wool  on  unshorn 
iambs  and  for  mohair  for  the  1992 
marketing  year.  These  determinations 
are  required  to  be  made  pursuant  to  the 
National  Wool  Act  of  1954.  as  amended. 

EFFECTIVE  DATES:  Comments  mast  be 
received  on  or  before  January  6. 1992,  in 
order  to  be  assured  of  consideration. 
ADDRESSES:  Mail  comments  to  Director, 
Commodity  Analysis  Division.  USDA- 
ASCS,  room  3741.  South  Building,  P.O. 
Box  2415.  Washington.  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont.  Agricultural 
Economist,  Commodity  Analysis 
Division.  USDA-ASCS.  room  3760. 
South  Building.  P.O.  Box  2415. 
Washington.  DC  20013  or  call  (202)  447- 
6734.  A  Preliminary  Regulatory  Impact 
Analysis  has  been  prepared  and  is 
available  on  request  from  the  above- 
named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
designated  as  "major."  It  has  been 
determined  that  these  proposed 
determinations  will  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  the  Commodity 
Credit  Corporation  (CCC)  publish  a 
notice  of  proposed  rulemaking  in 
accordance  with  5  U.S.C.  553  or  any 
other  provision  of  law  with  respect  to 
the  subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  National  Wool  Act 
Payments.  10.059.  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Section  703(a)  of  the  National  Wool 
Act  of  1954.  as  amended  ("Wool  Act"), 
provides  that  the  prices  of  wool  and 
mohair  to  producers  shall  be  supported 
by  means  of  loans,  purchases,  payments, 
or  other  operations.  It  has  been 


determined  that  the  prices  of  wool  and 
mohair  will  be  supported  for  the  1991  to 
1995  marketing  years  by  means  of 
payments  to  producers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1991  through  1995  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (i) 
The  average  parity  index  (the  index  of 
prices  paid  by  farmers,  including 
commodities  and  services,  interest, 
taxes,  and  farm  wage  rales)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to  (ii)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1992 
shorn  wool  support  price  (grease  basis) 
is  a  follows: 

(1)  Average  parity  index,  calen- 
dar years  1988-1990: 

1988—1167 
1989—1220 
1990—1265 

3652  divided  by  3 1217.3 

(2)  Average  parity  index,  calen- 
dar years  1958-1960 297.3 

(3)  Ratio  of  1217.3  to  297.3 4.0945 

(4)  4.0945x62   cents   per   pound 

(1965  support  price) $2.5386 

(5)  77.5%  X  $2.5386 $1.9674 

(6)  $1.9674  rounded  to  the  nearest 

full  cent $1.97 


Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported.  In  order  to  provide 
such  support  on  pulled  wool,  CCC  has 
determined  that  it  will  continue  to 
provide  such  support  through  means  of 
payments  on  wool  on  unshorn  lambs. 

The  Wool  Act  provides  that  to  the 
extent  practicable,  support  price  levels 
for  wool  and  mohair  shall  be 
established  and  announced  sufficiently 
in  advance  of  each  marketing  year,  as 
will  permit  producers  to  plan  their 
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determined  that  the  prices  of  woo!  and 
mohair  will  be  supported  for  the  1991  to 
1995  marketing  years  by  means  of 
payments  to  producers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1991  through  1995  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (i) 
The  average  parity  index  (the  index  of 
prices  paid  by  farmers,  including 
commodities  and  services,  interest, 
taxes,  and  farm  wage  rates)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to  (ii)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1992 
shorn  wool  support  price  (grease  basis] 
is  a  follows: 

(1)  Average  parity  index,  calen- 
dar years  1988-1990: 

1988—1167 
1989—1220 
1990—1265 

3652  divided  by  3 1217.3 

(2)  Average  parity  index,  calen- 
dar years  1958-1960 297.3 

(3)  Ratio  of  1217.3  to  297.3 4.0945 

(4)  4.0945x62   cents   per  pound 

(1965  support  price) $2.5386 

(5)  77.5%  X  $2.5386 $1.9674 

(6)  $1.9674  rounded  to  the  nearest 

full  cent $1.97 


Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported.  In  order  to  provide 
such  support  on  pulled  wool,  CCC  has 
determined  that  it  will  continue  to 
provide  such  support  through  means  of 
payments  on  wool  on  unshorn  lambs. 

The  Wool  Act  provides  that  to  the 
extent  practicable,  support  price  levels 
for  wool  and  mohair  shall  be 
established  and  announced  sufficiently 
in  advance  of  each  marketing  year,  as 
will  permit  producers  to  plan  their 


production  for  such  marketing  year. 
Accordingly,  the  following  methods  for 
calculating  the  support  prices  for  wool 
on  unshorn  lambs  and  for  mohair  for  the 
1992  marketing  year  are  being  proposed. 
Comments  vrilh  respect  to  the  following 
proposed  determinations  must  be 
received  by  January  8. 1992,  in  order  to 
be  assured  of  consideration. 

Proposed  Determinations 

A.  Support  Price — Wool  on  Unshorn 
Lambs 

The  support  price  for  wool  on  unshorn 
lambs  for  the  1992  marketing  year 
catmot  be  determined  until  the  1992 
national  average  market  price  for  shorn 
wool  is  calculated,  which  will  occur  by 
April  1993.  It  is  proposed  that  the 
method  for  calculating  the  support  price 
for  wool  on  unshorn  lambs  shall  be  as 
follows:  Once  the  national  average 
market  price  for  shorn  wool  is 
determined,  the  support  price  for  wool 
on  unshorn  lambs  will  be  determined  by 
taking  80  percent  of  the  difference 
between  the  1992  support  price  for  shorn 
wool  and  the  1992  national  average 
market  price  for  shorn  wool,  multiplied 
by  5  pounds  (the  amount  of  wool  pulled 
from  the  pelt  of  an  average  100-pound 
unshorn  lamb).  Historically,  this  formula 
has  provided  equitable  support  for  wool 
on  unshorn  lambs  relative  to  shorn  wool 
and  has  helped  to  maintain  normal 
marketing  practices  for  pulled  wool 

B.  Support  Price— Mohair 

It  is  proposed  that  the  support  price 
for  mohair  for  the  1992  marketing  year 
shall  be  determined  based  on  the 
October  1991  parity  prices  for  mohair 
and  shorn  wool.  The  following 
percentages  are  being  considered  in  the 
final  computation  of  the  mohair  support 
price: 

(1)  85  percent  of  the  percentage  of 
parity  at  whidi  shorn  wool  is  supported. 

(2)  A  percentage  equal  to  the 
percentage  of  parity  at  which  shorn 
wool  is  supported. 

(3)  1 15  percent  of  the  percentage  of 
parity  at  which  shorn  wool  is  supported. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  method  of 
calculation  for  payments  on  wool  on 
unshorn  lambs  and  the  proposed  levels 
of  price  support  for  mohair. 
Consideration  will  be  given  to  any  data, 
views  and  recommendations  which  are 
submitted  with  respect  to  the  above 
items. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  Aa  a  result,  the  proposed 
progran  support  levels  announced  in 


this  notice  may  be  recalculated  to 
comply  with  this  Act 

Authority:  15  U.S.C.  714b  and  714c  and  7 
L'.S.C.  1781-1787. 

Signed  at  Washington,  DC  on  December  2, 
1991. 

Keith  D.  BJefke. 

Executive  Vice  President  Commodity  Credit 
Corporation. 
|FR  Doc  91-29269  Filed  12-5-91:  8:45  am) 
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OEPARiyENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collections  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Manufactures. 

Form  Numberfsj:  Varioos. 

Agency  Approval  Number  None. 

Type  of  Request  New  collection. 

Burden:  730.000. 

Number  of  Respondents:  210.000. 

Avg  Hours  Per  Response:  3 1/2  hours. 

Needs  and  Uses:  This  data  collection 
is  an  integral  part  of  the  economic 
censuses  which  are  the  major  source  of 
facts  about  the  structure  and  functioning 
of  most  of  the  Nation's  economy.  It 
supplies  the  key  measures  of 
manufacturing  activity  for  census  years. 
The  results  of  this  census  are  widely 
used  as  benchmarks  for  other  statistical 
programs,  including  the  Bureau  of 
Economic  Analysis'  estimates  of  the 
Gross  National  Product  and  the 
Department  of  Commerce's  annual 
publication.  "Industrial  Outlook." 

Affected  Public:  Businesses  or  other 
for-profit  institutions:  small  businesses 
or  organizations. 

Frequency:  Once  every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez. 
395-7313. 

Agency:  Bureau  of  the  Census. 

Title:  Questions  on  IRS  Tax  Forms  for 
the  1992  Economic  Censuses. 

Form  Number(s):  IRS  Forms  112t)S; 
1065;  and  1040,  Schedule  C. 

Agency  Approval  Number:  0807-0344. 

Type  of  Request:  New  collection. 

Burden:  222,222 

Number  of  Respondents:  20.000,000. 

Avg  Hours  Per  Response:  40  seconds. 

Needs  and  Uses:  The  Bureau  sponsors 
certain  questions  on  Internal  Revenue 
Service  (IRS)  forms  every  five  years  In 
conjunction  with  the  economic  censuses. 
Responses  to  these  questions  provide 


the  Census  Bureau  with  establishment 
counts  and  other  information  for  small 
businesses.  Additionally,  Census  uses 
responses  to  eliminate  businesses  too 
small  for  inclusion  in  the  censuses,  to 
classify  businesses  as  full  year/part 
year,  to  identify  duplication  in  the  Form 
1040  Schedule  C  nonemployer  universe, 
and  to  edit  related  census  data  items. 

Affected  Public  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez. 
395-7313. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  531Z 
14th  and  Constitution  Avenue,  M/V.. 
Washington.  DC  20230.  I 

Written  comments  and  ' 

recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer. 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  December  2. 19S1. 
Edward  Michala. 

Depaitmentol  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-29272  Filed  12-S-«1: 8:45  ami 
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International  Trade  Administration 

[C-122-815]  I 

Preliminary  Affirmative  Countervaiilng 
Duty  Determination:  Pure  and  AUoy 
Magneoium  From  Canada 

AOENCy:  import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Hemng  or  Magd  Zalok,  Office  of 
Countervailing  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  377-3530  or 
377-4162.  respectively.  j 

Preliminary  Determination 

Case  History 

Snce  the  publication  of  the  notice  of 
initiation  in  the  Federal  Reg^^  (^  ^ 
49747.  October  1. 1991).  the  following 
events  have  occurred.  On  October  4. 
1991,  we  issued  a  questionnaire  to  the 
Government  of  Canada  in  Washington, 
DC,  concerning  petitioner's  allegations. 
At  the  Government  of  Canada's  request. 
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the  due  date  for  the  questionnaire  was 
extended  until  November  12. 1991.  On 
October  21. 1991.  the  United  States 
International  Trade  Commission  (ITC) 
issued  its  preliminary  determination  that 
imports  of  pure  and  alloy  magnesium 
(magnesium)  from  Canada  materially 
injure  a  U.S.  industry. 

On  November  12. 1991.  we  received 
responses  from  the  Govenmient  of 
Canada,  the  Government  of  Quebec,  and 
two  companies:  Norsk  Hydro  Canada 
Inc.  (Norsk  Hydro),  and  Timminco 
Limited  Inc.  (Timminco).  On  November 
18, 1991.  we  presented  the  Government 
of  Canada,  the  Government  of  Quebec, 
and  both  companies  with  supplemental/ 
deficiency  questionnaires.  We  received 
responses  to  those  questionnaires  on 
November  25, 1991. 

On  November  19, 1991.  the 
Government  of  Canada,  the  Government 
of  Quebec,  Norsk  Hydro,  and  Timminco 
challenged  petitioner's  standing  to  file 
the  petition  and  requested  that  the 
Department  dismiss  the  petition  and 
terminate  this  investigation.  Because  we 
have  received  no  opposition  from  any 
member  of  the  domestic  industry  to  the 
petition  we  have  preliminarily 
determined  that  the  petition  was  filed  on 
behalf  of  the  U.S.  industry. 

On  November  1, 1991,  petitioner 
amended  the  petition  to  include 
magnesium  sold  in  a  granulated  form 
within  the  scope  of  the  investigation.  On 
November  18, 1991.  two  U.S.  companies. 
ESM  II,  Inc..  and  Hart  Metals.  Inc.. 
which  grind  magnesium  into  granules 
objected  to  the  inclusion  of  granular 
magnesium  in  the  scope  of  investigation. 
On  November  19. 1991.  Timminco 
requested  that  we  determine  magnesium 
and  granular  magnesium  to  be  separate 
classes  or  kinds  of  merchandise.  On 
November  19. 1991.  Norsk  Hydro 
requested  that  alloy  magnesium  billet 
used  for  extrusion  purposes  be  excluded 
from  the  scope  of  investigation.  On 
November  22, 1991,  the  Government  of 
Canada  objected  to  petitioner's 
amendment  to  include  granular 
magnesium  within  the  scope  of 
investigation  and  stated  that  granular 
magnesium  is  distinct  from  magnesium 
ingots  and  slabs. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pure  and  alloy 
magnesium  from  Canada.  Pure 
unwrought  magnesium  contains  at  least 
99.8  percent  magnesium  by  weight  and 
is  sold  in  various  slab  and  ingot  forms 
and  sizes.  Magnesium  alloys  contain 
less  than  99.8  percent  magnesium  by 
weight,  with  magnesium  being  the 
largest  metallic  element  in  the  alloy  by 
weight.  Pure  and  alloy  magnesium  are 


currently  provided  for  in  subheadings 
8104.11.0000  and  8104.19.0000. 
respectively,  of  the  Harmonized  Tariff 
Schedule  (HTS).  Excluded  from  the 
scope  of  investigation  is  secondary 
magnesium  and  magnesium  alloys 
which  contain  70  percent  or  less  of 
magnesium  by  weight.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

As  mentioned  in  the  Case  History 
section  of  this  notice,  several  questions 
have  been  raised  with  respect  to  the 
proper  scope  of  this  investigation.  We 
have  not  had  a  sufficient  amount  of  time 
to  solicit  and  evaluate  information 
regarding  these  questions.  All  the  scope 
issues  will  be  addressed  in  the  final 
determination. 

Analysis  of  Programs 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  not 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  However,  all  such 
responses  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

During  the  review  period,  Norsk 
Hydro  made  sales  of  magnesium 
produced  by  its  parent  company  (Norsk 
Hydro  a.s)  in  Norway.  In  order  to 
measure  the  subsidy  conferred  upon 
Norsk  Hydro,  we  deducted  the  value  of 
the  Norwegian  merchandise  from  Norsk 
Hydro's  total  sales  value.  Since  the 
subsidies  provided  to  Norsk  Hydro 
confer  benefits  on  the  production  of 
merchandise,  we  allocated  the  subsidies 
only  over  the  value  of  merchandise 
manufactured  in  Canada. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation]  is  calendar  year  1990. 
which  corresponds  to  the  fiscal  year  of 
both  respondents. 

Because  there  is  a  significant 
differential  in  the  estimated  net  subsidy 
calculated  for  both  companies,  we  have 
preliminarily  assigned  individual 
company  rates  for  Norsk  Hydro  and 
Timminco  pursuant  to  19  CFR 
355.15(a)(2)(ii)(1991).  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
preliminarily  determine  the  following: 


A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada  of  magnesium  under  the 
following  programs: 

1.  The  Canada-Quebec  Subsidiary 
Agreement  on  Industrial  Development. 
Under  this  Subsidiary  Agreement,  the 
Governments  of  Canada  and  Quebec 
established  a  program  to  provide 
financial  assistance  to  companies  to 
cover  the  cost  of  feasibility  studies 
related  to  major  industrial  projects.  This 
Subsidiary  Agreement  was  implemented 
under  the  1984  Canada-Quebec 
Economic  and  Regional  Development 
Agreement  (ERDA).  ERDAs  provide  the 
legal  basis  for  various  departments  of 
the  federal  and  provincial  governments 
to  cooperate  in  the  establishment  of 
economic  development  programs. 
Subsidiary  agreements,  like  the 
Subsidiary  Agreement  on  Industrial 
Development,  establish  programs,  • 

delineate  administrative  procedures  and 
set  up  the  relative  funding  commitments 
of  the  federal  and  provincial 
governments. 

To  qualify  for  funding  under  this 
program,  the  project  to  be  studied  must 
involve  the  establishment,  expansion  or 
modernization  of  a  manufacturing  or 
advanced  processing  facility.  Maximum 
funding  is  75  percent  of  the  actual  cost 
of  the  study.  This  Subsidiary  Agreement 
was  signed  by  both  governments  on 
January  23, 1985  and  will  terminate  on 
March  31, 1992.  The  last  date  for 
authorizing  a  project  under  this 
Agreement  was  March  31, 1990. 

Under  this  program,  a  grant  was 
provided  to  Norsk  Hydro  a.s,  the  parent 
company  of  Norsk  Hydro  Canada.  The 
purpose  of  this  grant  was  to  permit 
Norsk  Hydro  a.s  to  undertake  a 
feasibility  study.  The  total  amount  of  the 
funding  provided  under  this  program 
was  split  equally  between  the 
Governments  of  Canada  and  Quebec.  A 
condition  of  the  grant  was  that  it  was  to 
be  repaid  if  the  company  commenced 
operations  in  Quebec. 

We  preliminarily  determine  that  the 
funds  provided  by  the  Government  of 
Canada  under  this  Subsidiary 
Agreement  are  countervailable  because 
assistance  under  this  Agreement  is 
limited  to  companies  located  in  a 
particular  region  of  Canada  (i.e.,  the 
Province  of  Quebec).  We  also 
preliminarily  determine  that  the  funds 
provided  by  the  Government  of  Quebec 
are  countervailable  because  a 
disproportionate  share  of  the  funds 


Friday.  December  6.  1991  /  Notices 


i^  subheadings 
19.0000. 

irmonized  Tariff 
ided  from  the 
is  secondary 
esium  alloys 
ent  or  less  of 
.  Although  the 
provided  for 
ams  purposes,  our 
the  scope  of  this 
ive. 

>  Case  History 
several  questions 
I  respect  to  the 
ivestigation.  We 
ent  amount  of  time 
I  information 
ons.  All  the  scope 
ed  in  the  fmal 


practice  in 
itions.  when  a 
ion  denies  the 
n,  receipt  of 
am,  or  eligibility 
itry  under  a 
artment  has  not 
howing  that  the 
vwe  accept  the 
of  the  preliminary 
/er.  all  such 
to  verification.  If 
le  supported  at 
irogram  is 
able,  the  program 
ubsidy  in  the  fmal 

leriod,  Norsk 
magnesium 
,t  company  (Norsk 
.  In  order  to 
:onferred  upon 
ucted  the  value  of 
andise  from  Norsk 
ilue.  Since  the 
Norsk  Hydro 
I  production  of 
cated  the  subsidies 
F  merchandise 
ada. 

]  preliminary 
riod  for  which  we 
ies  (the  period  of 
idar  year  1990, 
I  the  fiscal  year  of 

significant 
imated  net  subsidy 
)mpanies,  we  have 
d  individual 
)rsk  Hydro  and 
0  19CFR 
Based  upon  our 
)n  and  the 
stionnaires,  we 
me  the  following: 


A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada  of  magnesium  under  the 
following  programs: 

1.  The  Canada-Quebec  Subsidiary 
Agreement  on  Industrial  Development. 
Under  this  Subsidiary  Agreement,  the 
Governments  of  Canada  and  Quebec 
established  a  program  to  provide 
financial  assistance  to  companies  to 
cover  the  cost  of  feasibility  studies 
related  to  major  industrial  projects.  This 
Subsidiary  Agreement  was  implemented 
under  the  1984  Canada-Quebec 
Economic  and  Regional  Development 
Agreement  (ERDA).  ERDAs  provide  the 
legal  basis  for  various  departments  of 
the  federal  and  provincial  governments 
to  cooperate  in  the  establishment  of 
economic  development  programs. 
Subsidiary  agreements,  like  the 
Subsidiary  Agreement  on  Industrial 
Development,  establish  programs, 
delineate  administrative  procedures  and 
set  up  the  relative  funding  commitments 
of  the  federal  and  provincial 
governments. 

To  qualify  for  funding  under  this 
program,  the  project  to  be  studied  must 
involve  the  establishment,  expansion  or 
modernization  of  a  manufacturing  or 
advanced  processing  facility.  Maximum 
funding  is  75  percent  of  the  actual  cost 
of  the  study.  This  Subsidiary  Agreement 
was  signed  by  both  governments  on 
January  23, 1985  and  will  terminate  on 
March  31, 1992.  The  last  date  for 
authorizing  a  project  under  this 
Agreement  was  March  31, 1990. 

Under  this  program,  a  grant  was 
provided  to  Norsk  Hydro  a.s,  the  parent 
company  of  Norsk  Hydro  Canada.  The 
purpose  of  this  grant  was  to  permit 
Norsk  Hydro  a.s  to  undertake  a 
feasibility  study.  The  total  amount  of  the 
funding  provided  under  this  program 
was  split  equally  between  the 
Governments  of  Canada  and  Quebec.  A 
condition  of  the  grant  was  that  it  was  to 
be  repaid  if  the  company  commenced 
operations  in  Quebec. 

We  preliminarily  determine  that  the 
funds  provided  by  the  Government  of 
Canada  under  this  Subsidiary 
Agreement  are  countervailable  because 
assistance  under  this  Agreement  is 
limited  to  companies  located  in  a 
particular  region  of  Canada  (i.e.,  the 
Province  of  Quebec).  We  also 
preliminarily  determine  that  the  funds 
provided  by  the  Government  of  Quebec 
are  countervailable  because  a 
disproportionate  share  of  the  funds 


I 
Federal  Register  /  Vol.  56.  No.  235  /  Friday,  December  6,  1991  /  Notices 


63929 


under  this  Subsidiary  Agreement  was 
provided  to  one  company,  Norsk  Hydro. 

Since  the  repayment  of  this  grant  was 
contingent  on  the  commencement  of 
business  operations  in  Quebec,  and 
since  Norsk  Hydro  did  so,  we  are 
treating  the  grant  as  an  interest-free, 
short-term  loan  which  can  be  rolled  over 
year-to-year.  To  calculate  the  benefit 
provided  to  Norsk  Hydro  under  this 
program,  we  calculated  the  amount  of 
interest  which  should  have  been  paid 
based  on  the  number  of  days  this  "loan" 
was  outstanding  during  the  period  of 
investigation.  We  used  the  national 
average  short-term  interest  rate  for  1990. 
as  provided  by  the  Government  of 
Canada,  to  calculate  the  amount  of 
interest  that  would  have  been  paid  had 
this  grant  been  in  the  form  of  a  short- 
term  commercial  loan.  We  then  divided 
this  amount  by  Norsk  Hydro's  total 
sales  of  Canadian-produced 
merchandise  for  the  review  period  and 
calculated  an  estimated  net  subsidy  of 
0.10  percent  ad  valorem  for  the 
company.  Timminco  did  not  receive  any 
benefits  from  this  program. 

2.  Government  funding  of  the  Institute 
of  Magnesium  Technology  (IMT)  under 
the  Canada-Quebec  Subsidiary- 
Agreement  on  Scientific  and 
Technological  Development.  The  IMT 
was  incorporated  in  1989.  as  a  private, 
non-profit  company.  The  creation  of  the 
IMT  was  a  joint  effort  by  the 
Governments  of  Canada  and  Quebec 
and  the  magnesium  industry,  but  the 
establishment  of  a  magnesium  plant  in 
Quebec  by  Norsk  Hydro  was  the  driving 
force  which  led  to  the  creation  of  the 
Institute.  Its  purpose  is  both  to  promote 
the  development  of  the  magnesium 
processing  industry  in  Quebec  and 
Canada,  and  to  promote  the  growth  of 
world  markets  for  magnesium  products. 
According  to  the  response,  the  IMT 
provides  magnesium  processors  with  the 
expertise  and  equipment  necessary  for 
development  work,  as  well  as  for  \he 
improvement  of  products  and  processes. 
The  IMT  also  offers  development  of 
prototypes  and  pre-production  trials. 

The  IMT  aims  to  be  self-sustaining  by 
1995.  through  membership  fees  and 
research  contracts,  but  initial  funding 
was  provided  by  the  Governments  of 
Canada  and  Quebec  under  the  Canada- 
Quebec  Subsidiary  Agreement  on 
Scientific  and  Technological 
Development.  Under  this  Subsidiary 
Agreement,  both  governments  provided 
funds  for  the  construction  of  a  research 
laboratory  and  the  purchase  of 
equipment  for  the  IMT.  In  addition,  both 
governments  provided  funds  to  the  IMT 
to  help  it  launch  its  research  program. 

The  IMT  provides  two  types  of 
research  to  its  members  and  non- 


members,  precompetitive  and  contract 
projects.  There  are  currently  eleven 
precompetitive  research  projects  being 
undertaken  by  the  IMT.  According  to  the 
response,  the  results  of  this  type  of 
research  are  presented  in  scientific 
papers  and  disseminated  publicly  at 
scientific  meetings  or  through  scientific 
and  technical  publications.  The  results 
of  contract  research  are  kept 
confidential  and  are  only  provided  to 
the  company  which  contracted  for  the 
research. 

We  preliminarily  determine  that 
funding  provided  by  the  Government  of 
Canada  to  the  IMT  under  the  Subsidiary 
Agreement  on  Scientific  and 
Technological  Development  is  specific 
because  assistance  under  this 
Subsidiary  Agreement  is  limited  to 
companies  located  in  a  particular  region 
of  Canada  (i.e.,  the  Province  of  Quebec). 
In  addition,  we  preliminarily  determine 
that  the  funding  provided  by  the 
Government  of  Quebec  to  the  IMT  is 
specific  because  its  assistance  under 
this  Subsidiary  Agreement  was  provided 
to  only  three  recipients,  and  was, 
therefore,  limited  to  a  group  of 
enterprises  or  industries. 

Notwithstanding  our  determination 
that  the  assistance  provided  by  the 
Government  of  Canada  and  the 
Government  of  Quebec  is  limited,  we 
determine  preliminarily  that  the  funding 
for  the  precompetitive  research  is  not 
countervailable  because  the  research 
results  are  made  publicly  available. 
(See.  e.g..  Final  Affirmation 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway.  56  FR  7678.  February  25. 1991.) 
However,  because  the  results  of  the 
contract  research  are  not  made  publicly 
c-vailable,  we  preliminarily  determine 
that  this  aspect  of  the  program  provides 
a  countervailable  benefit. 

To  calculate  the  benefit,  we  first 
prorated  the  amount  of  the  government 
funding  used  for  the  construction  of  the 
research  laboratory  and  the  purchase  of 
equipment  over  the  number  of  years 
from  the  year  the  funds  were  received 
until  1995.  (The  funds  were  prorated  in 
this  manner  since  the  IMT  is  to  be  self- 
supporting  by  1995.)  The  amount 
prorated  to  the  period  of  review  was 
then  allocated  to  each  of  the 
respondent's  based  on  the  percentage  of 
IMT's  contract  research  budget 
represented  by  contracts  with  Norsk 
Hydro  and  Timminco.  We  then  divided 
that  amount  by  each  company's  total 
sales  of  Canadian-manufactured 
products  for  the  review  period  and 
calculated  an  estimated  net  subsidy  of 
0.20  percent  ad  valorem  for  Norsk  Hydro 
and  0.04  percent  ad  valorem  for 
Timminco. 


3.  Preferential  electric  rates  under  the 
Risk  and  Profit  Sharing  Program.  The 
Risk  and  Profit  Sharing  Program  is 
administered  by  the  provincially-owned 
power  company,  Hydro-Quebec.  Under 
this  program,  long-term  contracts  are 
signed  between  Hydro-Quebec  and  its 
industrial  customers  for  the  provision  of 
electricity.  A  portion  of  the  rate  to  be 
charged  under  these  contracts  is  based 
either  on  the  price  of  the  customer's 
products  or  the  company's  profit. 
Therefore,  the  rate  of  electricity  varies 
from  year-to-year  because  of 
fluctuations  in  a  company's  prices  or 
profits.  According  to  the  response  of  the 
Government  of  Quebec,  the  contracts 
are  negotiated  with  the  expectation  that 
over  the  term  of  the  contract  Hydro- 
Quebec  will  earn  the  full  projected 
revenue  that  would  have  been  generated 
had  the  standard  industrial  rate,  Rate  L 
been  applied  to  the  customers 
electricity  purchases. 

According  to  Hydro-Quebec's 
Development  Plan,  the  main  objective  of 
the  Risk  and  Profit  Sharing  Program  is  to 
strengthen  and  develop  Quebec's 
industrial  sector.  Industrial  customers 
which  meet  the  following  criteria  are 
eligible  to  participate  in  the  program: 

•  A  capital  intensive  firm; 

•  A  firm  requiring  a  major  power 
demand: 

•  A  firm  where  energy  costs  represent 
a  major  factor  in  production  costs;  and 

•  A  firm  for  which  energy  rates  and 
availability  of  electricity  in  the  long 
term  constitute  a  major  factor  in  the 
choice  of  location  (in  Quebec  or 
elsewhere  in  the  world). 

The  first  contract  with  features  of  Risk 
and  Profit  Sharing  as  signed  in  1984, 
although  the  program  was  not 
formalized  until  1985.  All  the  remaining 
contracts  were  negotiated  between  1985 
and  1989.  A  moratorium  was  placed  on 
this  program  in  1990  so  that  a  wide- 
ranging  assessment  of  the  program  could 
be  undertaken.  There  were  14  contracts 
under  this  program  during  the  period  of 
review.  One  of  the  contracts  was  with 
Norsk  Hydro.  Timminco  had  a  contract 
with  Hydro  Quebec  under  this  program 
for  a  plant  producing  ferro-silicon, 
however,  the  contract  was  terminated 
with  the  closing  of  the  plant  in  April 
1991. 

To  determine  whether  the  variable- 
rate  contracts  under  the  Risk  and  Profit 
Sharing  Program  are  countervailable,  we 
compared  the  number  of  companies  with 
contracts  under  the  program  to  the 
number  of  industrial  users  of  electricity 
in  Quebec.  During  the  review  period, 
there  were  294  companies  in  Quebec 
paying  Rate  L  the  standard  industrial 
rate  for  electricity.  The  weighted- 
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average  electricity  rate  of  companies 
using  Rate  L  was  3.51  Canadian  cents 
per  kilowatt  hour. 

We  preliminarily  determine  the  Risk 
and  Profit  Sharing  Program  to  be 
countervailable  since  benefits  under  this 
program  are  limited  to  a  specific 
enterprise  or  industry,  or  a  group  of 
enterprises  or  industries.  We  base  this 
preliminary  determination  on  the  fact 
that  there  are  only  14  companies  with 
contracts  under  this  program,  while 
there  are  over  300  industrial  users  of 
electricity  in  Quebec. 

To  calculate  the  benefit  under  this 
program,  we  took  the  difference 
between  the  rate  paid  by  Norsk  Hydro 
for  electricity  under  its  Risk  and  Profit 
Sharing  contract  during  the  review 
period  and  the  weighted-average  rate 
paid  by  other  industrial  companies 
during  the  review  period.  We  then 
multiplied  that  difference  by  the  number 
of  kilowatt  hours  used  by  Norsk  Hydro 
during  the  review  period  to  calculate  the 
savings  to  the  company  under  the 
program.  We  then  divided  the  savings 
by  Norsk  Hydro's  total  sales  of 
Canadian-manufactured  products  during 
the  review  period  and  calculated  an 
estimated  net  subsidy  of  24.81  percent 
ad  valorem.  Timminco  did  not  use  this 
program  with  respect  to  its  production 
of  magnesium,  therefore,  it  received  no 
benefits  under  this  program. 

4.  Exemption  from  payment  of  water 
bills.  Under  an  agreement  signed 
between  Norsk  Hydro  and  the 
provincially-owned  water  company,  the 
company  is  exempt  from  paying  its 
water  bills.  We  preliminarily  determine 
this  program  to  be  countervailable  since 
benefits  are  limited  to  a  specific 
enterprise  or  industry,  or  a  group  of 
enterprises  or  industries. 

To  calculate  the  benefit  under  this 
program,  we  divided  the  sum  of  the 
impaid  water  bills  for  the  review  period 
by  Norsk  Hydro's  total  sales  of 
Canadian-manufactured  products  for  the 
review  period.  On  this  basis,  we 
calculated  an  estimated  subsidy  of  1.46 
percent  ad  valorem  for  Norsk  Hydro. 
Timminco  did  not  receive  any  benefits 
from  this  program. 

5.  Article  7  grants  from  the  Quebec 
Industrial  Development  Corporation. 
The  Industrial  Development  Corporation 
(Societe  de  Developpement  Industriel  du 
Quebec]  (SDI),  is  a  crown  corporation 
which  acts  as  an  investment  corporation 
and  administers  development  programs 
on  behalf  of  the  Government  of  Quebec. 
Established  in  1971  under  the  Quebec 
Industrial  Development  Act,  the 
program  has  been  amended  several 
times.  Funding  for  SDI  is  obtained 
through  the  National  Assembly, 
participation  in  financial  markets 


thnnigh  the  sale  of  notes,  bonds  and 
other  securities,  and  by  an  endowment 
established  by  the  Government  of 
Quebec  at  the  time  of  SDI's  formation. 

According  to  the  response,  assistance 
under  article  7  is  not  restricted  to  any 
specific  enterprise  or  industry.  However, 
grants  that  exceed  2.5  million  dollars 
require  the  approval  of  the  Council  of 
Ministers.  To  be  approved  for  a  grant  of 
this  size,  the  Council  of  Ministers  must 
determine  that  the  project  to  be  financed 
is  of  special  economic  importance  and 
value  to  the  province.  Norsk  Hydro 
received  a  grant  under  this  program 
which  was  approved  by  the  Council  of 
Ministers. 

To  determine  whether  the  program  is 
countervailable,  we  reviewed  the 
number  of  recipients  which  received 
benefits  of  a  similar  nature  as  that 
received  by  Norsk  Hydro  under  article  7 
of  SDL  Based  on  this  review,  certain 
companies,  including  Norsk  Hydro, 
received  a  disproportionate  share  of 
assistance  under  the  program. 
Therefore,  we  preliminarily  determine 
the  program,  with  respect  to  the 
assistance  provided  to  Norsk  Hydro,  to 
be  countervailable  because  the  benefits 
are  limited  to  a  group  of  enterprises  or 
industries. 

Our  policy  with  respect  to  grants  is  to 
(1)  expense  recurring  benefits  to  the 
year  of  receipt,  and  (2)  allocate 
nonrecurring  benefits  over  the  average 
useful  life  of  assets  in  the  industry, 
unless  the  sum  of  grants  provided  under 
a  particular  program  is  less  than  0.5 
percent  of  a  firm's  total  or  export  sales 
(depending  on  whether  the  program  is  a 
domestic  or  export  subsidy).  (See.  e.g.. 
Final  Affirmation  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  56  FR 
7678,  February  25, 1991.)  We  have 
preliminarily  determined  that  grants 
provided  under  this  program  are 
nonrecurring  because  a  firm  does  not 
receive  grants  under  this  program  year- 
after-year. 

We  calculated  the  benefit  from  the 
grant  received  by  Norsk  Hydro  using  the 
company's  cost  for  long-term,  fixed  rate 
debt  as  a  discount  rate  and  our  declining 
balance  methodology  as  described  in 
the  Subsidies  Appendix  attached  to  the 
notice  of  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006,  April  26, 1984),  and 
used  in  prior  investigations  (see,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Good  From  Canada,  51  FR  15037,  April 
22, 1986).  The  average  useful  life  of 
assets  in  the  magnesium  industry  is  14 
years.  Since  the  amount  of  the  SDI  grant 


was  greater  than  0.5  percent  of  Norsk 
Hydro's  total  sales,  we  allocated  the 
grant  over  the  14-year  period  using  our 
declining  balance  methodology.  We  then 
divided  that  portion  of  the  grant's 
benefit  allocated  to  the  review  period  by 
Norsk  Hydro's  total  sales  of  Canadian- 
manufactured  products  and  calculated 
an  estimated  net  subsidy  of  6.28  percent 
ad  valorem  for  the  company.  Timminco 
did  not  receive  any  benefits  from  this 
program. 

B.  Program  Determined  Not  To  Be 
Countervailable 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada  of  magnesium  under  the 
following  program: 

Manpower  Training  Program 

This  program  is  administered  by  the 
Quebec  Ministry  for  Manpower  and 
Income  Security.  The  Province  of 
Quebec  offers  this  program  to 
individuals  for  manpower  training  and 
retraining.  To  be  eligible  for  training 
under  this  program,  an  individual  has  to 
be  more  than  16  years  old.  either 
employed  or  on  the  job  market, 
knowledgeable  of  the  area  in  which 
training  was  chosen,  and  either 
employed  or  seeking  employment 
directly  related  to  the  training. 
According  to  the  response  of  the 
Government  of  Quebec,  there  are  no 
limitations  of  any  kind  pertaining  to  the 
enterprise  or  industrial  sector  of  an 
employee  or  potential  employee.  During 
the  review  period.  Norsk  Hydro  received 
payments  under  this  program  for 
teaching  materials  and  teacher  services 
used  in  the  training  of  employees  and 
non-employees  of  the  company. 

Since  the  program  is  offered  to  all 
individuals  employed  or  seeking 
employment  within  any  industrial  sector 
in  Quebec  we  preliminarily  determine 
that  this  program  is  not  countervailable. 

C.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
producers  or  exporters  in  Canada  of  the 
subject  merchandise  did  not  use,  or 
receive  benefits  under  the  following 
programs  during  the  review  period: 

1.  St.  Lawrence  River  Environmental 
Technology  Development  Program 
(ETDP).  This  federal  program  was 
established  under  the  authority  of 
section  5.1  of  the  Department  of 
Regional  Industrial  Expansion  Act.  The 
program  is  administered  by  the 
Department  of  Industry,  Science  and 
Technology.  The  ETDP  is  a  five-year 
program.  Its  purpose  is  to  reduce 


Friday.  December  6,  1991  /  Notices 


tes,  bonds  and 
y  an  endowment 
vemment  of 
SDI's  formation. 
iponse,  assistance 
estricted  to  any 
industry.  However, 
million  dollars 
f  the  Council  of 
)ved  for  a  grant  of 
)f  Ministers  must 
iject  to  be  financed 
importance  and 
Norsk  Hydro 
r  this  program 
jy  the  Council  of 

ler  the  program  is 

[Viewed  the 

vhich  received 

ature  as  that 

dro  under  article  7 

■eview,  certain 

Norsk  Hydro, 

onate  share  of 

>rogram. 

larily  determine 

}ect  to  the 

)  Norsk  Hydro,  to 

cause  the  benefits 

of  enterprises  or 

sect  to  grants  is  to 
benefits  to  the 
)  allocate 
over  the  average 
the  industry'. 
Its  provided  under 
s  less  than  0.5 
il  or  export  sales 
!r  the  program  is  a 
bsidy).  (See.  e.g., 
intervailing  Duty 
and  Chilled 
Norway,  56  FR 
1.)  We  have 
led  that  grants 
rogram  are 
a  firm  does  not 
his  program  year- 

jenefit  from  the 
sk  Hydro  using  the 
ng-term,  fixed  rate 
e  and  our  declining 
as  described  in 
lix  attached  to  the 
Carbon  Steel  Flat- 
Argentina:  Final 
ailing  Duty 
juntervailing  Duty 
ipril  26. 1^4).  and 
ations  (see.  e.g., 
mtervailing  Duty 
juntry  Tubular 
51  FR  15037.  April 
;  useful  life  of 
um  industry  is  14 
int  of  the  SDI  grant 


was  greater  than  0.5  percent  of  Norsk 
Hydro's  total  sales,  we  allocated  the 
grant  over  the  14-year  period  using  our 
declining  balance  methodology.  We  then 
divided  that  portion  of  the  grant's 
benefit  allocated  to  the  review  period  by 
Norsk  Hydro's  total  sales  of  Canadian- 
manufactured  products  and  calculated 
an  estimated  net  subsidy  of  6.28  percent 
ad  valorem  for  the  company.  Timminco 
did  not  receive  any  benefits  from  this 
program. 

B.  Program  Determined  Not  To  Be 

Countervailable 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada  of  magnesium  under  the 
following  program: 

Manpower  Training  Program 

This  program  is  administered  by  the 
Quebec  Ministry  for  Manpower  and 
Income  Security.  The  Province  of 
Quebec  offers  Oiis  program  to 
individuals  for  manpower  training  and 
retraining.  To  be  eligible  for  training 
under  this  program,  an  individual  has  to 
be  more  than  16  years  old.  either 
employed  or  on  the  job  market, 
knowledgeable  of  the  area  in  which 
training  was  chosen,  and  either 
employed  or  seeking  employment 
directly  related  to  the  training. 
According  to  the  response  of  the 
Government  of  Quebec,  there  are  no 
limitations  of  any  kind  pertaining  to  the 
enterprise  or  industrial  sector  of  an 
employee  or  potential  employee.  During 
the  review  period,  Norsk  Hydro  received 
payments  under  this  program  for 
teaching  materials  and  teacher  services 
used  in  the  training  of  employees  and 
non-employees  of  the  company. 

Since  the  program  is  offered  to  all 
individuals  employed  or  seeking 
employment  within  any  industrial  sector 
in  Quebec  we  preliminarily  determine 
that  this  program  is  not  countervailable. 

C.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
producers  or  exporters  in  Canada  of  the 
subject  merchandise  did  not  use,  or 
receive  benefits  under  the  following 
programs  during  the  review  period: 

1.  St.  Lawrence  River  Environw.ental 
Technology  Development  Program 
(ETDP).  This  federal  program  was 
established  under  the  authority  of 
section  5.1  of  the  Department  of 
Regional  Industrial  Expansion  Act.  The 
program  is  administered  by  the 
Department  of  Industry.  Science  and 
Technology.  The  ETDP  is  a  five-year 
program.  Its  purpose  is  to  reduce 
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industrial  pollution  of  the  St.  Lawrence 
River  and  to  develop  and  improve 
pollution  abatement  technologies 
applicable  to  other  Canadian  or 
international  waters.  The  ETDP 
provides  contributions  of  up  to  50 
percent,  to  a  maximum  amount  of  two 
million  dollars,  of  the  eligible  costs  of  a 
qualifying  project. 

2.  Program  for  Export  Market 
Development  (PEMD).  This  federal 
program  was  created  in  1971  and 
restructured  in  1987  to  include  the 
former  Promotional  Projects  Program. 
Support  provided  under  PEMD  is  either 
industry-initiated  or  government- 
initiated.  Under  the  industry-initiated 
component  of  the  program.  int6rest-free 
loans  are  i    ""vided  to  companies 
requesting  abnistance  in  export  market 
development.  Under  the  government- 
initiated  component,  the  Government  of 
Canada  organizes  and  sponsors  trade 
fairs  and  missions. 

The  interest-free  PEMD  loans  are 
repaid  over  a  period  of  years  from 
revenues  earned  on  sales  to  the  export 
market  that  was  the  object  of  the 
promotional  activities  sponsored  by 
PEMD.  If  no  sales  or  only  insufficient 
sales  are  made  to  the  export  market  in 
question,  then  the  outstanding  loan  will 
be  forgiven. 

3.  The  Export  Development 
Corporation  (EDC).  This  federal 
program  was  listed  as  the  "Export 
Development  Program"  in  our  initiation 
notice  (56  FR  49747,  October  1, 1991). 
The  EDC  was  created  to  facilitate  and 
develop  Canada's  export  trade  under 
the  Canadian  Export  Development  Act. 
The  EDC  pursues  its  purpose  by 
providing  insurance,  loan  guarantees, 
and  financing.  The  EDC  provides  export 
financing  to  foreign  buyers  of  Canadian 
goods  and  services.  Funds  are  then 
disbursed  directly  by  the  EDC  to  the 
Canadian  exporter  on  behalf  of  the 
foreign  buyer. 

4.  Canada-Quebec  Subsidiary 
Agreement  on  the  economic 
development  of  the  Regions  of  Quebec. 
We  listed  this  program  as  the  "Quebec 
Resource  Regions  (Outside  the  Central 
Regions)"  in  our  initiation  notice  (56  FR 
49747,  October  1, 1991).  This  Subsidiary 
Agreement  was  signed  by  the 
Governments  of  Canada  and  Quebec  in 
1988.  This  Subsidiary  Agreement 
divided  Quebec  into  five  "Resource 
Regions"  and  eleven  "Central  Regions". 
Assistance  under  this  Subsidiary 
Agreement  is  funded  jointly  by  both 
governments  and  is  centered  on  five 
major  areas  of  activity  within  the 
Resource  Regions.  These  areas  cover 
business  development,  research  and 
technological  development,  natural 
resource  development,  economic 


infrastructure  reinforcement,  and  human 
resource  development. 

5.  Major  Opportunities  to  Stimulate 
Technology  Programs.  This  program  and 
the  remaining  programs  listed  in  this 
section  are  administered  and  funded  by 
the  Government  of  Quebec.  Under  this 
program,  the  Government  of  Quebec 
offers  research  and  development 
funding  through  the  Technology 
Development  Fund.  Financial  benefits 
are  available  covering  up  to  70  percent 
of  the  recipient's  expenditures  and  may 
be  obtained  through  a  combination  of  a 
grant,  tax  savings  on  non-research  and 
development  expenditures,  and  special 
tax  credits  on  research  and  development 
expenditures. 

6.  Development  Assistance  Program. 
This  program  is  administered  by  SDI. 
Under  this  program,  the  SDI  provides 
financial  assistance  in  the  form  of 
venture  capital  for  up  to  90  percent  of 
eligible  expenditures,  repayable  through 
royalties  on  sales  or  minority  interest  in 
the  capital  stock  of  the  company.  This 
assistance  is  offered  for  the 
development  of  innovative  projects  prior 
to  their  production  and 
commercialization. 

7.  Industrial  Feasibility  Study 
Assistance  Program.  This  program  is 
administered  by  the  Quebec  Ministry  of 
Industry,  Trade  and  Technology  (MICT). 
Under  this  program,  MICT  provides 
financial  assistance  to  cover  up  to  50 
percent  of  eligible  expenditures  for 
feasibility  studies  of  industrial  projects 
to  be  carried  out  in  the  province  of 
Quebec. 

8.  Export  Promotion  Assistance 
Program.  Under  this  program.  Aide  a  la 
Promotion  des  Exportations  (APEX),  the 
Government  of  Quebec  shares  certain 
costs  related  to  the  penetration  of  new 
foreign  markets.  A  company's  project 
must  increase  exports  with  at  least  60 
percent  Quebec  content  to  be  eligible  for 
assistance  under  this  program. 
Assistance  can  be  provided  for:  (1) 
Individual  missions  to  develop  new 
markets  or  the  negotiation  of  industrial 
agreements;  (2)  participation  in  trade 
fairs  or  exhibits  outside  of  Canada;  (3) 
adapting  products  to  new  export 
markets;  (4)  preparation  of  bids  with  the 
assistance  of  consultants;  (5) 
preparation  of  marketing  studies  and 
strategies  to  penetrate  foreign  markets; 
and  (6)  hiring  of  an  expert  in 
international  marketing  to  develop  the 
firm's  exports. 

9.  Creation  of  Scientific  Jobs  in 
Industries.  This  program  is  administered 
by  the  Quebec  Ministry  of  Industry, 
Trade  and  Technology.  The  purpose  of 
this  program  is  to  encourage  companies 
to  create  new  scientific  and  technical 
staff  positions  in  the  fields  of  industrial 


research  and  development,  quality 
control,  production  engineering,  and 
technology  transfer.  For  each  new  job 
created,  the  company  will  receive  a 
grant  equal  to  60  percent  of  the 
employee's  base  salary  for  the  first  year 
and  20  percent  in  the  second  year. 

10.  Business  Investment  Assistance 
Program.  This  program  is  administered 
by  the  SDI.  Under  this  program,  the 
Government  of  Quebec  offers  financial 
assistance  in  the  form  of  unsecured 
capital  venture  loans  for  up  to  ten  years 
and  for  up  to  35  percent  of  the  eligible 
expenditures  in  machinery  and 
equipment.  In  addition,  certain  projects 
may  have  the  interest  costs  absorbed  by 
the  SDI  for  part  of  the  term  of  the  loan, 
depending  on  the  economic  priorities  of 
the  province.  The  assistance  is  offered 
to  manufacturing  firms  active  in  data 
processing,  private  research,  and 
recycling  that  wish  to  carry  out  projects 
using  high  technology  to  increase 
productivity.  In  addition,  to  qualify  for 
assistance  under  this  program,  there 
must  be  markets  outside  of  Quebec  for 
the  goods  produced. 

11.  Business  Financing  Program.  This 
programis  administered  by  the  SDI. 
Under  this  program,  the  Government  of 
Quebec  offers  loan  guarantees  for  a 
maximum  of  15  years,  covering  the 
repayment  of  losses  incurred  by  the 
lender  up  to  a  maximum  of  80  percent  of 
the  initial  amount  of  the  loan.  The 
assistance  is  offered  to  manufacturing 
firms  active  in  data  processing,  private 
research,  and  recycling  that  have 
projects  whose  profitability  outlook  is 
above  average  but  cannot  obtain  the 
required  financing  from  financial 
institutions. 

12.  Research  and  Innovation 
Activities  Program.  This  program  is 
administered  by  the  SDI.  Under  this 
program,  the  Government  of  Quebec 
offers  financial  assistance  in  the  form  of 
a  venture  capital  loans  for  a  period  not 
exceeding  eight  years.  In  addition, 
certain  projects  may  have  the  interest 
costs  absorbed  by  the  SDI  for  part  of  the 
term  of  the  loan,  depending  on  the 
economic  priorities  of  the  province. 

13.  Export  Assistance  Program.  This 
program  is  administered  by  the  SDI. 
Under  this  program,  the  Government  of 
Quebec  offers  financial  assistance  to 
promote  the  export  of  Quebec  products. 
This  program  offers  loans  for  up  to  50 
percent  of  the  eligible  expenses  for  the 
opening  of  new  export  markets  or  the 
introduction  of  new  products  abroad; 
export  financing;  and  venture  capital  for 
the  creation  of  marketing  consortiums 
outside  Quebec  for  the  products  or 
services  of  Quebec  industries. 
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14.  Energy  Technologies  Development 
Program.  ThiB  program  is  administered 
by  Oie  Quebec  Kfinistiy  of  Energy 
Rescnirces.  This  programs  grants 
financial  assistance  to  specialists 
wanting  to  carry  out  research, 
development,  and  demonstration 
projects  centered  on  the  use  and 
conservation  of  energy  resources. 

15.  Financial  Assistance  Program  for 
Research,  Formation  and  for  the 
Improvement  of  the  Recycling  Industry. 
This  program  is  administered  by  the 
Quebec  Ministry  of  Environment.  The 
program  provides  for  the  payment  of 
grants  to  help  the  recycling  industry  in 
Quebec.  It  includes  a  development 
component,  a  research  component,  and 
a  demonstration  component. 

la  Transportation  Research  and 
Development  Assistance  Program.  This 
program  is  administered  by  the  Quebec 
Ministry  of  Transport.  The  purpose  of 
this  program  is  to  increase  the  efficiency 
and  performance  of  transportation 
systems;  develop  transportation 
knowledge;  make  Quebec  an  exporter  of 
transportation  know-how  and 
equipment;  and  to  support  research  and 
development  in  the  fields  of 
transportation  management  and 
operations.  Under  the  program,  the 
Government  of  Quebec  provides  grants 
to  cover  the  costs  of  research  and 
development  programs  in  the 
transportation  field. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  fmal  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  pure  and  alloy 
magnesium  from  Canada  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  all  entries  of  this  merchandise 
equal  to  32.85  percent  ad  valorem  for 
magnesium  produced  and  exported  by 
Norsk  Hydro  and  all  other 
manufacturers,  producers  and  exporters 
in  Canada  of  pure  and  alloy  magnesium, 
except  for  Timminco  which,  because  its 
estimated  net  subsidy  is  de  minimis,  is 
exempt  from  the  suspension  of 
liquidation.  This  suspension  will  remain 
in  effect  until  further  notice. 

irC  Notification 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 


nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

Our  final  determination  is  scheduled 
for  February  12. 1992.  If  our  final 
determination  is  afflnnative,  the  ITC 
will  make  its  final  determiriation  within 
45  days  after  the  Department's  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38.  we 
will  hold  a  public  hearing,  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  on  January  17. 1992  at  10 
a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708. 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  Individuals  who  wish  to  request  a 
hearing  must  submit  such  a  request 
within  ten  days  of  the  publication  of  this 
notice  in  the  Federal  RJegister  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099. 14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
numben  [2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
January  10. 1992.  Ten  copies  of  the 
business  proprietary  version  and  five 
copied  of  the  nonproprietary  version  of 
the  rebuttal  briefs  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
January  15. 1992.  If  the  case  brief  and 
rebuttal  brief  contain  only 
nonproprietary  information,  then  ten 
copies  of  each  respective  brief  must  be 
submitted  to  the  Department.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
S  355.38  of  the  Commerce  Department's 
regulations  and  will  be  considered  if 
received  within  the  time  limits  specified 
above. 


This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f))  and  19  CFR  355.15. 

Dated:  November  29. 1991. 
Francis  |.  Smler, 

Acting  Assistant  Secretary  for  Imparl 

.Administration. 

(PR  Doc.  91-29273  Filed  12-5-91;  8:45  am] 
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Export  Trade  CertKicate  of  Review  . 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  87-7 A004. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  National  Machine  Tool 
Builders'  Association  on  May  19. 1987. 
Notice  of  issuance  of  the  Certificate  as 
published  in  the  Federal  Register  on 
May  22. 1987  (52  Fed.  Reg.  19371). 

FOR  FURTHER  MFORMATION  CONTACT: 

George  MuUer,  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  5§  4001-21)  authorizes 
the  Secretary  of  Commerce  to  issue 
Export  Trade  Certificates  of  Review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  part  325  (1990)  (50 
FR  1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  32.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  Section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate: 

Export  Trade  Certificate  of  Review 
No.  87-00004.  was  issued  to  the  National 
Machine  Tool  Builders'  Association 
C'NMTBA")  on  May  19, 1987  (52  FR 
19371,  May  22. 1987)  and  previously 
amended  on  December  11. 1987  (52  FR 
48454,  December  22. 1967),  January  3, 
1989  (54  FR  837,  January  10, 1989).  April 
20, 1989  (.54  FR  19427,  May  5. 1989).  May 
31, 1989  (54  FR  24931,  June  12. 1980), 
May  29, 1990  (55  FR  2357a  June  11. 
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This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f))  and  19  CFR  355.15. 

Dated:  ^}ovember  29, 1991. 
Francis  J.  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-29273  Filed  12-5-91;  8:45  am) 
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Export  Trade  Certificate  of  Review  . 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review.  Application  No.  87-7 A004. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  National  Machine  Tool 
Builders'  Association  on  May  19. 1987. 
Notice  of  issuance  of  the  Certificate  as 
published  in  the  Federal  Register  on 
May  22. 1987  (52  Fed.  Reg.  19371). 

FOR  FURTHER  INFORMATION  CONTACT: 

George  MuUer.  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  5§  4001-21)  authorizes 
the  Secretary  of  Commerce  to  issue 
Export  Trade  Certificates  of  Review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  part  325  (1990)  (50 
FR  1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  32.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  Section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate: 

Export  Trade  Certificate  of  Review 
No.  87-00004.  was  issued  to  the  National 
Machine  Tool  Builders'  Association 
("NMTBA")  on  May  19. 1987  (52  FR 
19371.  May  22, 1987)  and  previously 
amended  on  December  11. 1987  (52  FR 
48454,  December  2Z  1987).  January  3, 
1989  (54  FR  837.  January  10. 1989).  April 
20, 1989  (54  FR  19427.  May  5. 1989).  May 
31. 1989  (54  FR  24931.  June  12. 1980). 
May  29, 1990  (55  FR  23576.  June  11. 


1990),  and  June  7. 1991  (56  FR  28140,  June 
19, 1991). 

NMTBA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate:  Cone  Blanchard  Machine 
Company,  Windsor,  VT:  Jones  & 
Lamson- Vermont  Corp.,  Springfield,  VT 
(controlling  entity:  Vermont-USA 
Machine  Tool  Group):  and  Motch 
Corporation,  Cleveland,  OH  (controUing 
entity-;  Pittler  AG);  and 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Anocut  Inc.;  CHEMTOOL 
Incorporated:  DeVlieg-Sundstrand; 
Empire  Abrasive  Equipment 
Corporation:  ETTCO  Tool  &  Machine 
Co.,  Inc.:  L&F  Industries;  Lenawee 
Industrial  Machine.  Inc.:  Lyon  Machine 
Builders:  MHP  Machines  Inc.;  The  Pratt 
&  Whitney  Company,  Inc.;  and  Vapor 
Blast  Manufacturing  Company. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

Dated:  December  2. 1991 
George  MuUer, 

Director,  (yfice  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  91-29274  Filed  12-5-81:  fl:45  mn] 

BILUNG  CODE  3510-OR-M 


Institute  of  Human  Origins,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Hiis  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5<X)  p.m.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  91-033R.  Applicant: 
Institute  of  Hirnian  Origins.  Berkeley, 
CA  94709.  Instrument:  Mass 
Spectrometer.  Model  MAP  215-50. 
Manufacturer:  Mass  Analyzer  Products 
Ltd..  United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  13625.  April  3. 1991. 
Reasons:  The  foreign  instrument 


provides  a  sensitivity  of  6.0  x  10  *  A/torr 
for  M/e  40  and  an  M/e  36  background 
less  than  5i)x  10"  "  cm'  STP. 

Docket  Number:  91-130.  Applicant: 
University  of  Rhode  Island.  Kingston,  RI 
02881.  Instrument:  Gas  Source  Isotope 
Ratio  Mass  Spectrometer,  Model  MAT 
252.  Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  Use:  See  notice  at  56 
FR  50095.  October  3, 1991.  Reasons:  The 
foreign  instrument  provides  an  internal 
precision  of  0.005  per  mil  for  70  bar  ^1 
samples  of  COs  and  6-Faraday  cup 
multicollector  array. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  Slates 
which  is  of  equivalent  scientific  value  to 
either  of  the  foreign  instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-29275  Filed  12-5-91;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


Woods  Hole  Oceanographic 
Institution,  et  al.;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-113.  Applicant- 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  MA  02543.  Instrument: 
Directional  Wave  Measuring  Buoy. 
Manufacturer  Seatex.  A/S..  Norway. 
Intended  Use:  See  notice  at  56  FR  41120, 
August  19. 1991.  Reasons:  The  foreign 
instrument  provides  a  1208  Hippy  pitch/ 
roll  sensor  and  stores  both  raw  and 
processed  data  on  an  onboard  60- 
megabyte  streamer.  Advice  Received 
From:  National  Aeronautics  and  Space 
Administration.  October  7. 1991. 

Docket  Number  91-114.  Applicant 
University  of  Arizona,  Tucson.  AZ 
85721,  Instrument:  Electron  Spin 
Resonance  Spectrometer,  Model  ESP 
300E.  Manufacturer  Bruker  Analytische 
Messtechnik  GmbH,  West  Germany. 
Intended  Use:  See  notice  at  56  FR  41121, 


August  19. 1991.  Reasons:  The  foreign 
instrument  provides:  (1)  A  10-inch 
magnet,  (2)  operation  to  2*K  and  (3) 
measurement  of  g-values  as  low  a*  1.2  at 
Q-band  frequency.  Advice  Received 
From:  National  Institutes  of  Standards 
and  Technology,  October  2, 1991. 

Docket  Number  91-120.  Applicant: 
Alaska  Department  of  Fish  and  Game, 
Anchorage,  AK  99518.  Instrument: 
Digital  Fish  Measuring  Board. 
Manufacturer:  Limnoterra  Ltd..  Canada. 
Intended  Use:  See  notice  at  56  FR  46597, 
September  13, 1991.  Reasons:  The 
foreign  instrument  provides  onboard 
measurements  of  fish  length  with 
simultaneous  data  logging  on  a  field- 
operated  PC.  Advice  Received  From: 
National  Marine  Fisheries  Service, 
October  25, 1991. 

Docket  Number  91-129.  Applicant: 
William  Marsh  Rice  Unive.'sity, 
Houston,  TX  77865.  Instrument:  Electron 
Microprobe,  Model  CAMEBAX,  SX50. 
Manufacturer  Cameca,  France. 
Intended  Use:  See  notice  at  56  FR.47187. 
September  18. 1991.  Reasons:  The 
foreign  instnmient  provides  an  intense 
electron  beam  to  excite  characteristics 
x-rays  of  a  sample  phase  down  to  1.0 
^.m  area.  Advice  Received  From: 
National  Institute  of  Standards  and 
Technology',  October  23. 1991. 

Docket  Number  91-135.  Applicant: 
Temple  University  of  the 
Commonwealth  System  of  Higher 
Education.  Philadelphia,  PA  19122. 
//7Siru/77e77/.- Rotating  Anode  X-ray 
Generator.  Model  RU-200. 
Manufacturer:  Rigaku  Corporation, 
Japan.  Intended  Use:  See  notice  at  56  FR 
50095,  October  3, 1991.  Reasons:  The 
foreign  instrument  provides  a  brilliance 
of  12.0  k W  at  a  focal  spot  size  of  0.3  X  3.0 
mm.  Advice  Received  From:  National 
Institute  of  Standards  and  Technology, 
September  4. 1991. 

The  National  Aeronautics  and  Space 
Administration,  National  Institute  of 
Standards  and  Technology  and  National 
Marine  Fisheries  Service  advise  that  (1) 
the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
oertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  CraeL 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-2927*  Filed  12-5-91:  B:45  am] 

BILUNG  CODE  3S10-OS-M 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Tucson,  AZ 

AOENCV:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation  of  notice. 

summary:  This  notice  cancels  the 

advertisement  as  it  appeared  in  the 

November  7. 1991,  issue  for  the  Minority 

Business  Development  Agency  (MBDA) 

announcement  that  it  is  soliciting 

competitive  applications  under  its 

Minority  Business  Development  Center 

(MBDC)  Program  to  operate  an  MBDC  in 

the  Tucson,  Arizona  Geographic  Service 

Area. 

CLOSING  DATE:  The  closing  date  for 

submitting  an  application  was 

December  19,1991.  This  closing  date  is 

now  void  and  no  proposals  will  be 

accepted. 

ADDRESSES:  San  Francisco  Regional 

Office,  Minority  Business  Development 

Agency,  U.S.  Department  of  Commerce, 

221  Main  Street,  suite  1280,  San 

Francisco,  California  94105,  415/744- 

3001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information  can  be  obtained  by 
contacting  the  San  Francisco  Regional 
Office. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 

Dated:  December  2. 1991. 
Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 
Office. 
(FR  Doc.  91-29231  Filed  12-5-91;  8:45  am] 

BILUMG  COOE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  evaluate  and 
request  for  comments. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to 


evaluate  the  performance  of  the 
Delaware  coastal  management  program 
(CMP)  and  the  Waimanu  Valley 
National  Estuarine  Research  Reserve 
(NERR)  in  Hawaii. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management  and  the  operation  and 
management  of  NERRs.  Evaluation  of  a 
CMP  requires  findings  concerning  the 
extent  to  which  a  state  has  implemented 
and  enforced  the  management  program 
approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  CZMA 
section  303(2)(A)  through  (K),  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  an  estuarine 
reserve  requires  findings  pertaining  to  a 
state's  implementation  of  its  federally 
approved  NERR  management  plan,  and 
adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  These  reviews  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  State,  and  local  agencies  and 
members  of  the  public.  A  public 
meeting(s)  is  held  as  part  of  the  site 
visit. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visit  for  listed  evaluations,  and 
the  date,  local  time,  and  location  of  a 
public  meeting(s)  during  the  site  visit: 

(1)  Delaware  Coastal  Management 
Program  site  visit:  January  13-17, 1992. 
A  public  meeting  will  be  held  on 
Wednesday.  January  15. 1992,  at  7:30 
p.m..  at  the  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC),  89  Kings  Highway,  Dover, 
Delaware. 

(2)  Waimanu  Valley  (Hawaii)  site 
visit:  February  3-7, 1992.  A  public 
meeting  will  be  held  on  February  3. 1992. 
at  7:30  p.m.,  at  the  Waimea  Civic  Center, 
Mamalahoa  Highway  19,  Kamuela, 
Hawaii. 

The  respective  states  will  issue  notice 
of  the  public  meeting(s)  in  local 
newspapers  at  least  45  days  prior  to  the 
meeting(s)  and  will  issue  other  timely 
notice  as  appropriate. 

Copies  of  the  states'  most  recent 
performance  reports,  as  well  as  OCRM's 
notification  and  supplemental  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  each  of 
these  programs  are  encouraged  at  this 
time.  Public  comment  will  be  accepted 
until  seven  days  after  the  site  visit. 
Comments  may  be  sent  to  Vickie  Allin, 


Chief,  Policy  Coordination  Division, 
I  Office  of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1825 
Connecticut  Avenue,  NW.,  Washington. 
DC  20235.  When  the  final  evaluation 
findings  are  completed.  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  their  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  Allin,  Chief,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1 1825  Connecticut  Avenue,  NW., 
Washington.  DC  20235,  (202)  60^-4100. 

(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  1, 1991. 
John ).  Carey, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  91-29220  Filed  12-5-91;  8:45] 
nUJNO  CODE  Mio-oe-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  Republic  of  Korea 

December  2, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
requesting  monitoring  of  certain 
products. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPt-EMENTARY  INFORMATION: 

Aulhority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

During  consultations  held  between  the 
Governments  of  the  United  States  and 
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'Chief,  Policy  Coordination  Division, 
I  Office  of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC  20235.  When  the  final  evaluation 
findings  are  completed.  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  their  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  Allin,  Chief.  Policy  Coordination 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA. 
'  1825  Connecticut  Avenue.  NW.. 
Washington.  DC  20235.  (202)  60&-4100. 

(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  1, 1991. 
|ohn  |.  Carey, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  91-29220  Filed  12-5-fll;  8:45) 

BtUJNG  CODE  MIO-Ot-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Ottier 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
tfie  Republic  of  Korea 

December  2, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
requesting  monitoring  of  certain 
products. 

EFFECTIVE  DATE:  January  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

During  consultations  held  between  the 
Governments  of  the  United  States  and 


the  Republic  of  Korea,  agreement  was 
reached  to  extend  their  current  bilateral 
agreement  for  two  consecutive  one-year 
periods,  beginning  January  1, 1992  and 
extending  through  December  31, 1993. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  January  1, 1992 
through  December  31, 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  647-3689. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Information  regarding  the  1992 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
November  21  and  December  4. 1986.  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1. 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  textile  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  during  the 
twelve-month  period  beginning  on  January  1, 
1992  and  extending  through  December  31. 
1992.  in  excess  of  the  following  levels  of 
restraint: 


Category 


Group  I 

200-229.  300-326. 
360-363.  369- 
O  >.  400-414. 
464-460.600- 
629.665-669 
and  670-0 ».  as 
a  group 
Sutjgroup  wtthin 

Group  I 

219.300/301.313. 
314,  317/326. 
410  and  604.  as 
•  group 
Subievels  within 

Group  I 

200- 

201. 

218t 

219-._ -.. 

300/301 ~ 

313 

314 

315 

317^26 

363. 

410 

604 

607 

611 

613/614 

617 

619/620 

624 

625/626/627/626/ 
629. 

669-P  » 

Group  II 

237,  239.  330-359. 
431-459  and 
630-659.  as  a 
group. 
Sutjgroup  withm 

Group  II 

333/334/335.  336. 
341,  350  and 
44B,  as  a  group. 
Sublevels  within 

Groiif)!! 

237. 

239. 

333/334/335 


Twetv^monlh  restraint  IhtwI 


306,102.286  square  meters 
equivalenl 


110,480.966  square  meters 
equivalent 


338.731  kriogran^s 
1,460.680  Kilograms 
7379.688  square  meters 
7.354.376  square  meters 
2.643.226  kiugrams 
43.075,625  square   meters 
24.017.079   square  meters 
16.483.600  square  meters 
16,006,022  square  meters 
945.563  numt>er8. 
3,315,325  square  meters 
316,912  Kilograms 
945,563  Kilograms 
3,151.875  square  meters 
5.253.125  square  meters 
4.356,250  square  meters 
88.238.650   square   mele's 
7,879.688  square  meters. 
13.448.000  square  meters 

1,982.662  Kilograms 


554,523,713 
equivalent 


square  meters 


11.374.727    square 
equivalent 


melers 


52.273  dozen. 

873,061  kilograms 

236.391  dozen  of  wh*ch  not 
more  than  120.822  dozen 
shall  t>e  m  Category  335 

49.956  dozen. 

1.050.625  dozen 

546.325  dozen  ol  wtuch  rxJt 
more  tfian  283.669  dozen 
shall  be  in  Category  340- 
D". 

164.836  dozen 

190,000  dozen 

102,066  dozen 

388,731  dozen 

14,529  dozen 

199,600  dozen 

155.324  dozen. 

243.728  dozen. 

2.237.592  Kitograms 

13,462  dozen. 

6,904  dozen. 

32384  dozen. 

13520  dozen 

55.812  dozen 

191 .905  dozen 

47.044  dozen 

322.056  numbers. 

51 .262  numbers 

50.501  dozen. 

86,160  dozen 

33.095  dozen 


459-W* J  89.525  Kikjgrams 


Catagoiy 

naint  limit 

<pi 

262.262  doz0n  oairs. 

632 

1.389.309  dozen  pairs 

633/634/635 

1,330.717  dozen  ot  whch 

rxJ!    more   than    150.901 

562,359  dozen  shall  be  in 

Category  635 

636      

244.922  anzen 
5.180,946  dozen. 

638/639 

640-D ' 

3  030  075  dozen. 

640-0  •....      -     

2,525,063  dozen. 

641 

1,010877  dozeif 

ot  which 

not    more    than    38.184 

dozen  shall  be  m  Catego- 

ry 641-Y*. 

643 

748.907  numbers 

644      

1.126  698  numt>ers 

645/646 _.... 

3,470.916  dozen. 

647/648 

1.239.591  dozen 

650 

21.261  dozen. 

659-H  »• 

1,209.173  KHograms 

659-S" „ 

158.962  Kilogranrts 

Group  III 

831-844  and  «47- 

18.102.954    square    meters 

859.  as  a  group. 

equivalent. 

Sut>level  withm  Group 
III 
835.. 

27.820  dozea 

r 

Group  IV 

645  

2.315,056  dozen 

846 

613,136  dozen 

Group  VI 

369-L/670-t/ 

61,640.454    square    meters 

870>'. 

equivalent. 

'  Category  369-0:  all  H"^S  numljers  except 
4202.12.4000.  4202.128020  4202  126060. 

4202.92.1500,  420292.3015.  4202  926000  (Catego 
ry  369-t-).  and  5601  21.0090 

•Cateacy  670-O:  all  HTS  numbers  encept 
4202  12S030.  4202.12.8070.  42C2.92.302C 

4202  92  3030  and  4202  92S020  (Category  6:0-L) 

'  Category  669-P:  only  HTS  numtiers 
6305  31  0010.  6305  31.0020  and  6305  39.0000. 

♦Category  340-O:  only  HTS  numbers 
6205  20.2015.  6205.20  2020,  6205.205025  and 
6205.20.2030. 

•Category       359-H;       only 
6505.90.1540  and  6505  90  2060 

•  Category        459-W:        only 
6505.90.4090. 

'  Category      640-D:       only 
6205  30  2010.         6205.30  2020 
6205.305040.  6205.90.2030  and  6206  90  4030 

•Category  640-O:  all  HTS  numbers  except 
6205  30.2010,  6205  30  2020.  6206  30  2030. 

6205  30  2040.  6205.90  2030  ano  6205  90  4030  (Cat- 
egory 6<0-D). 

641 -Y:        only       HTS        numbers 
6204  29  2030.     62O6  4O.X10     and 


HTS 

HTS 

HTS 
62C£ 


numbers 

nomt)er 

fKHnbers 
30  2030. 


659-H:       only       HTS       numt>ers 

6504  00  9015.         6504  00  9060 

6505  90.6090.     6505  90  7090     and 

659-5       only       HTS       numbers 

6112.310020.         61:2  41.0010. 

611241.0030.         611241.0040, 

6211.111020.     621112  1010     and 


•  Ca'egory 

6204.23.0050. 

6206.40  J025 

'"Category 
6502.00.9030, 
6505.90.5090, 
6505.90.8090 

■'Category 
6112.31.0010, 
6112.41.0020. 
6211  11  1010. 
6211.12  1020 

"Category  870;  Category  369-L  only  HTS  nonn- 
be'S  4202.12.4000.  4202.12.6020.  4202  12  8060. 
4202  921600.  4202  92.3015  and  4202.92  WOO.  Cat- 
egory 670-L:  only  HTS  numoers  4202  12  8030. 
4202  12.8070.  4202.92.3020.  4202.92  3030  and 
420292.9020 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1991  through  December 
31, 1991.  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  estabhshed 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 
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The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
November  21  and  December  4, 1986,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Category 

Conversion  factor 

(Square  meters 

equivalent/category  unit) 

333/334/335 

33.75 

369-L/670-L/870 

3.8 

633/634/635  

34.1 

638/639          

12.96 

Effective  on  January  1, 1992,  and  until 
further  notice,  you  are  directed  to  require 
entry/entry  summary  procedures  and  to 
count  imports  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  goods  in  Category  369pt.  (HTS  number 
5601.21.0090)  which  are  exported  from  Korea 
on  and  after  January  1, 1992.  Further,  you  are 
directed  to  continue  counting  these  goods 
which  are  exported  from  Korea  during  the 
period  January  1, 1991  through  December  31, 
1991. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-29242  Filed  12-5-91;  8:45  am] 

BILUNQ  COOe  3510-OR-f 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  January  6. 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 


1107. 1755  Jefferson  Davis  Highway. 
/\rlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  30,  September  6.  October  4  and 
11. 1991.  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  FR 
42985.  50316.  44077,  and  51376)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Broom.  Upright 
7920-00-292-2368 
7920-00-292-2369 
7920-00-292-4370 
Brash.  Aircraft.  Cleaning 
7920-00-054-7768 
Kit.  Ground  Anchor 
8340-00-951-6423 

Services 

Janitorial/Custodial 

For  the  following  locations  in  Little 
Rock.  Arkansas: 

U.S.  Post  Office  and  Courthouse 
(remaining  areas),  600  W.  Capitol. 

Federal  Building.  700  W.  Capitol. 

Parking  Facility.  622  W.  4th  Street. 

Parking  Lot.  Northeast  Comer  of  2nd  & 
Gaines  Street. 

Interagency  Motor  Pool,  300  Gaines 
Street. 


Janitorial/Custodial 

Naval  Supply  Center 

For  the  following  locations  in 
Alameda,  California: 

DRMO  Buildings  4  &  5  (Floor  1). 
Defense  Subsistence  Region  Pacific, 

Warehouse  1,  Building  6  (Floors  1  &  2). 

Building  7. 
Naval  Regional  Contracting  Center, 

Building  6  (Floor  2). 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman. 
Executive  Director. 
|FR  Doc.  91-29277  Filed  12-5-91:  8:45  am) 

BILUNQ  CODE  M20-33-M 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
Procurement  List. 


summary:  The  Committee  has  receive^ 
proposals  to  add  to  the  Procurement  Ljst 
commodities  and  services  to  be        -^ 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  6, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 
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lanitorial/Custodial 

Naval  Supply  Center 

For  the  following  locations  in 
Alameda,  CaUfomia: 

DRMO  Buildings  4  &  5  (Floor  1). 
Defense  Subsistence  Region  Pacific, 

Warehouse  1,  Building  6  (Floors  1  &  2). 

Building  7. 
Naval  Regional  Contracting  Center. 

Building  6  (Floor  2). 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman, 
Executive  Director. 
[FR  Doc.  91-29277  Filed  12-5-91:  8:45  am) 

BILUNQ  CODE  M20-33-M 


Procurement  List  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  receive^ 
proposals  to  add  to  the  Procurement  Ljat 
commodities  and  services  to  be        -^ 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  6, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 


Commodities 

Compound.  Corrosion  Preventive 

8030-01-041-1596 

8030-01-066-3971 

Dessert  Powder.  Gelatin 

8940-00-253-0209 

8940-00-253-0210 

8940-00-253-0211 

8940-00-253-0212 

8940-00-253-0213 

8940-00-253-0214 

8940-01-270-3447 

8940-01-270-3448 

8940-01-270-3449 

8940-01-270-6020 

8940-01-270-6021 

Services 

Janitorial/Custodial 

U.S.  Army  Reserve  Center.  950  New 
Castle  Road.  Farrell.  Pennsylvania. 

Janitorial/Custodial 

U.S.  Army  Reserve  Center.  1545  Airport 
Road.  Franklin.  Pennylvania. 

Mail  and  Messenger  Service 

U.S.  Army  Corps  of  Engineers,  Portland. 

Oregon. 
Beverly  L  Milkman. 

Executive  Director. 

(FR  Doc.  29278  Filed  12-5-91;  8:45  am) 

BILUNC  CODE  M10-33-II 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Fort  Belvoir  Engineering  Proving 
Ground,  VA;  Availability  (NOA) 

November  29, 1991. 

To  release  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Proposed  Development  of  the  Fort 
Belvoir  Engineer  Proving  Ground  (EPG). 
Fairfax  County,  VA. 
AGENCY:  Headquarters,  Department  of 
the  Army,  DOD. 

SUMMARY:  The  Department  of  the  Army 
currently  leases  approximately  three 
million  square  feet  of  private  office 
space  in  the  Washington,  DC  area  at  a 
direct  lease  cost  of  about  $43.4  million 
per  year.  In  addition,  future  expansion 
at  Fort  Belvoir  will  put  added  pressure 
on  the  Army's  local  requirements  for 
space,  and  will  further  intensify  the 
Army's  need  for  a  low  cost  alternative 
to  competing  for  lease  space  vsrithin  the 
private  market. 

The  Army's  initial  office  needs  are 
700,000  square  feet.  Ultimately,  the 
Army  will  require  as  much  as  3,100,000 
square  feet  of  office  space.  Accordingly, 
the  Department  of  the  Army,  pursuant  to 
Public  Law  101-189.  section  2821.  is 


'proposing  to  develop  an  820-acre  parcel 
of  government-owned  land  at  the 
Engineer  Proving  Ground  in  Fairfax 
County,  Virginia,  in  cooperation  with  the 
private  development  community. 

The  DEIS  is  conceptual  rather  than 
site-specific:  it  is  based  on  a  broadly 
defined  development  concept.  Because 
the  development  concept  is  proposed  to 
be  phased  over  a  fifteen  to  twenty  year 
period,  the  Army  would  need  to  prepare 
further  environmental  documentation 
pursuant  to  NEPA  for  each  particular 
phase.  This  EIS  will  be  used  as  a  tiering 
document;  its  results,  where  applicable, 
would  be  incorporated  in  subsequent 
NEPA  documents. 

Alternatives 

Alternatives  considered  in  the  DEIS 
include: 
a.lMo  Build  (i.e..  No  Action). 

b.  Military  Construction  Program 
(MCP)  Alternative.  This  alternative  is 
based  on  construction  of  3.1  miUion 
square  feet  of  Army  office  space  using 
Federal  funding,  i.e.  military 
construction  appropriations. 

c.  The  preferred  alternative  is 
evaluated.  This  alternative  is  based  on  a 
0.55  fioor  to  area  ratio,  and  a  mix  of 
residential,  commercial  offices,  retail, 
and  other  uses. 

The  EIS  is  being  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  the 
implementing  Army  Regulation  200-2. 
and  the  provisions  of  the  Council  on 
Environmental  Quality,  40  CFR  part 
1500.  The  DEIS  identifies  and 
determines  the  extent  of  environmental 
impacts  and  required  mitigation 
measures. 

The  Army  will  conduct  a  public 
meeting  in  the  EPG  area  to  aid  in 
solicitation  of  public  comments  on  the 
DEIS.  The  public,  as  well  as  Federal. 
State,  and  local  Agencies  are 
encouraged  to  participate.  The  Army 
anticipates  the  public  meeting  will  be 
held  during  January  1992.  Advance 
public  notice  of  the  public  meeting  will 
be  announced  in  the  local  media  in  the 
near  future.  Questions  and  comments 
regarding  the  public  meeting  mailing  list 
should  be  forwarded  to:  Mr.  Robert  R. 
Hardiman.  Program  Manager  OASA 
(I.L&E).  Building  257.  Stop  388.  Fort 
Belvoir.  VA  22060-5388. 

Comments  and  suggestions  should  be 
received  no  later  than  January  21. 1992 
to  be  considered  for  incorporation  in  the 
Final  Environmental  Impact  Statement. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  OASA  (I.L&E). 

[FR  Doc.  91-28976  Filed  12-5-01: 8:45  am) 

WLUNG  CODE  371(H)»-M 


Department  of  the  Navy  | 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Long  Range 
Planning  Task  Force  will  meet 
December  20. 1991,  from  9  a.m  to  5  p.m.. 
at  4401  Ford  Avenue.  Alexandria. 
Virginia.  All  sessions  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  of  the 
meeting  will  include  deliberations  on 
Navy  roles  in  future  scenarios  and 
discussions  for  drafting  the  outbrief  for 
CNO.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)[l]  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,4401  Ford  Avenue,  room 
601,  Alexandria.  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Dated:  December  2. 1991.  j 

Wayne  T.  Baucino, 

Lieutenant. /ACC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-29225  Filed  12-5-91  8:45  am) 

BILLING  COOE  M10-AE-F 


DEPARTMENT  OF  ENERGY         | 

Office  of  Fossil  Energy 

National  Coal  Council;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  in  accordance  with  §  101- 
6.1015  title  41.  Code  of  Federal 
Regulations,  and  following  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  National  Coal  Council  (NCC) 
has  been  renewed  for  a  two-year  period 
ending  November  27. 1993.  The  NCC  will 
continue  to  provide  advice,  information, 
and  recommendations  to  the  Secretarj' 
of  Energy,  on  a  continuing  basis. 
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regarding  general  policy  matters  relating 
to  coal  issues. 

Council  members  are  chosen  to  assure 
a  well  balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  inchiding  large  and 
small  companies,  and  commercial  and 
residential  consumers.  The  NCC  also 
has  members  who  represent  interests 
outside  the  coal  industry,  including 
environmental  interests,  labor,  research, 
universities,  and  minorities.  Membership 
and  representation  of  all  interests  will 
continue  to  be  determined  in  accordance 
with  the  requirements  of  FACA.  section 
624(b)  of  the  DOE  Organization  Act 
(Pub.  L  95-91).  and  implementing 
regulations. 

The  renewal  of  the  National  Coal 
Council  has  been  determined  essential 
to  the  conduct  of  the  Department's 
business  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Council  will 
continue  to  operate  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  the 
Department  of  Energj'  Organization  Act 
(Pub.  L  No.  95-91).  and  the 
implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Frederica  Cravens  at  202/586-3282. 

Issued  at  Washington.  DC  on:  November 
27. 1991. 

Howard  H.  Raiken. 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  91-29279  Filed  12-5-01:  8:45  amj 

BILUNO  COOC  MSO-01-41 


National  Petroleum  Council  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  in  accordance  with  (  101- 
6.1015  Title  41.  Code  of  Federal 
Regulations,  and  following  consultation 
with  the  Committee  Management 
Secretariat  of  the  Genera!  Services 
Administration,  notice  is  hereby  given 
that  thf  National  Petroleum  Council 
(NPC)  has  been  renewed  for  a  two-year 
period  ending  November  27. 1993.  The 
NPC  will  continue  to  pro\'ide  advice, 
information,  and  recommendation  to  the 
Secretary  of  Energy  on  matters  relating 
to  oil  and  gas  or  the  oil  and  gas  industry. 

Council  members  are  chosen  to  assure 
a  well-balanced  representation  from  all 
sections  of  the  countr>",  all  segments  of 
the  petroleum  industry,  and  from  large 
and  small  companies.  The  NPC  also  has 
members  who  represent  interests 
outside  the  petroleum  industry, 
including  representatives  from 
enviromnental.  labor,  research, 
universities,  minorities,  and  state  utility 


regulatory  commissions.  Membership 
and  representation  of  all  interests  will 
contintie  to  be  determined  in  accordance 
with  the  requirements  of  FACA,  and 
section  624(b)  of  tiie  DOE  Organization 
Act  (Pub.  L  95-91).  and  implementing 
regulations.  The  renewal  of  the  National 
Petroleum  Council  has  been  determined 
essential  to  the  conduct  of  the 
Department's  business  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  operate  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-01). 
and  implementing  regulations.  The 
renewal  of  the  National  Petroleum 
Council  has  been  determined  essential 
to  the  conduct  of  the  Department's 
business  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Council  will  operate 
in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91).  and  the 
implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Frederica  Cravens  at  202/586-3282. 

Issued  at  Washington.  DC  on  November  27, 
1991. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
[FR  Doc  91-29280  Filed  12-5-Sl;  8:45  am) 

BtlXINQ  COOC  6450-01-M 


Field  Office,  San  Francisco;  Renewed 
of  Cooperative  Agreement; 
Noncompetitive  Award 

agency:  Department  of  Energy  (DOE). 

action:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Field  Office  San  Francisco 
announces  that  it  plans  to  make  a 
noncompetitive  renewal  award  of  a 
cooperative  agreement  for  the 
management  and  operation  of  the 
National  Laser  Users  Facility  (NLUF) 
and  the  performance  of  inertial  fusion 
research.  The  term  of  this  renewal 
award  will  commence  on  October  1. 
1992  and  end  on  September  30. 1997.  The 
total  estimated  cost  of  the  renewal 
award  is  $123.9M. 

ADDRESSES:  U.S.  Department  of  Energy, 
Field  Office,  San  Francisco,  1333 
Broadway,  Oakland,  CA  94612. 

FOR  fURTMER  INFORMATION  CONTACT 

Susan  Hamrick  of  the  DOE  Field  Office, 


San  Francisco  Contracts  Management 
Division,  telephone  (510)  273-6416. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  renewal  award  primarily 
supports  the  management  and  operation 
of  the  NLUF  and  the  planning  and 
performance  of  original,  applied 
research  underlying  the  scientific  and 
technological  base  related  to  direct- 
drive  inertial  confinement  fusion;  the 
design,  construction,  and  activation  of 
the  OMEGA  Upgrade  laser  facility  to 
prove  the  feasibility  of  the  direct-drive 
approach  to  inertial  confinement  fusion 
(ICF).  The  overall  objectives  and  goals 
of  the  NLUF  are  to  explore  a  broad  class 
of  physical  phenomena  related  to  laser- 
matter  interactions  with  special 
emphasis  on  the  physics  associated  with 
the  demonstration  of  scientific 
feasibility  of  inertial  fusion  neodymium 
glass  lasers.  The  topics  related 
specifically  to  inertial  fusion  research 
include  laser  target  interaction  physics, 
target  implosion  studies,  theory  code 
development  target  interaction 
experiments,  beam  uniformity  studies, 
evaluation  of  short  wavelength  plasma 
instabilities,  and  diagnostic 
development.  Supporting  this  «K:tivity 
will  serve  the  essential  function  of 
maintaining  a  supply  of  trained 
scientists  and  engineers  to  meet  the 
nation's  future  scientific  and 
technological  needs. 

Eligibility  for  the  renewal  of  this 
cooperative  agreement  is  being  limited 
to  the  University  of  Rochester  because 
of  its  unique  laser  and  optical  facilities 
and  scientific  resources  within  an 
academic  environment  which  are  not 
available  elsewhere  in  the  private 
sector. 

This  announcement  is  made  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  600.7(b). 
SaraEary, 

Chief  M&O/DP/ER  Branch.  Contracts 
Management  Division. 
(FR  Doc.  91-29281  Filed  12-5-91: 8:45  amj 

MLUNQ  COOC  MSO-At-M 


Invention  Available  for  License 

agency:  Office  of  the  Director,  PETC. 
Department  of  Energy. 

ACTION:  Notice  of  invention  available 
for  license. 

summary:  The  Department  of  Energy 
hereby  announces  that  U.S.  Patent  No. 
4.880,608,  entitled  "Contractor/Filter 
Improvement "  and  U.S.  Patent  No. 
5,022.891,  entitled  "Fine  Coal  Cleaning 
via  Micro-Mag  Process"  are  available 
for  license,  in  accordance  with  35  U.S.C. 
207-209.  Copies  of  the  patents  may  be 
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San  Francisco  Contracts  Management 
Division,  telephone  (510)  273-64ia 
SUPPLEMENTARY  MFOfHIATION:  The 
proposed  renewal  award  primarily 
supports  the  management  and  operation 
of  the  NLUF  and  the  planning  and 
performance  of  original,  applied 
research  underlying  the  scientific  and 
technological  base  related  to  direct- 
drive  inertial  confinement  fusion;  the 
design,  construction,  and  activation  of 
the  OMEGA  Upgrade  laser  facility  to 
prove  the  feasibility  of  the  direct-drive 
approach  to  inertial  confinement  fusion 
(ICF).  The  overall  objectives  and  goals 
of  the  NLUF  are  to  explore  a  broad  class 
of  physical  phenomena  related  to  laser- 
matter  interactions  with  special 
emphasis  on  the  physics  associated  with 
the  demonstration  of  scientific 
feasibility  of  inertia!  fusion  neodymium 
glass  lasers.  The  topics  related 
specifically  to  inertial  fusion  research 
include  laser  target  interaction  physics, 
target  implosion  studies,  theory  code 
development,  target  interaction 
experiments,  beam  uniformity  studies. 
evaluation  of  short  wavelength  plasma 
instabilities,  and  diagnostic 
development.  Supporting  this  activity 
will  serve  the  essential  function  of 
maintaining  a  supply  of  trained 
scientists  and  engineers  to  meet  the 
nation's  future  scientific  and 
technological  needs. 

Eligibility  for  the  renewal  of  this 
cooperative  agreement  is  being  limited 
to  the  University  of  Rochester  because 
of  its  unique  laser  and  optical  facilities 
and  scientific  resources  within  an 
academic  environment  which  are  not 
available  elsewhere  in  the  private 
sector. 

This  announcement  is  made  pursuant 
to  the  DOE  Financial  Assistance  Rules. 
10  CFR  80Q.7(b). 
SaraEary. 

Chief.  M&O/DP/ER  Branch.  Contracta 
Management  Division. 
(FR  Doc.  91-29281  FUed  12--5-91: 8:45  amj 
BtLUNQ  cooe  Mia-OI-M 


Invention  Available  for  Ucensa 

aqency:  Office  of  the  Director.  PETC. 
Department  of  Energy. 

action:  Notice  of  invention  available 
for  license. 

summary:  The  Department  of  Energy 
hereby  announces  that  U.S.  Patent  No. 
4.880.608,  entitled  "Contractor/Filter 
Improvement"  and  U.S.  Patent  No. 
5.022.891,  entitled  "Fine  Coal  Cleaning 
via  Micro-Mag  Process"  are  available 
for  license,  in  accordance  with  35  U.S.C. 
207-209.  Copies  of  the  patents  may  be 


obtained,  for  a  modest  fee,  from  the  U.S. 
Patent  and  Trademark  Office, 
Washington,  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  W.  McBride,  Chief  Counsel, 
Pittsburgh  Energy  Technology  Center, 
U.S.  Department  of  Energy,  P.O.  Box 
10940,  Pittsburgh.  Pennsylvania  15236- 
0940:  telephone  (412)  892-6161. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 

207  authorizes  exclusive  licensing  of 
Government-owned  inventions. 
Implementing  regulations  are  contained 
in  37  CFR  404.  37  CFR  404.7(a)(1) 
authorizes  exclusive  licensing  of 
Government-owned  inventions  under 
certain  circumstances  provided  that 
notice  of  the  invention's  availability  for 
license  has  been  announced  in  the 
Federal  Register. 

Issued  in  Washington  DC,  on  November  20, 
1991. 

Sun  W.  Chun. 
Director.  PETC. 
(FR  Doc.  91-29284  Filed  12-5-91;  8:45  amj 

BILUNG  COOE  MSO-OI-M 


(FE  Docket  No.  91-79-NG] 

Enmark  Gas  Corp.;  Order  Granting 
Authorization  To  Export  Natural  Gas  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
EnMark  Gas  Corp.  blanket  authorization 
to  export  a  total  of  40  Bcf  of  U.S.  natural 
gas  to  Mexico  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  December  2, 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-29282  Filed  12-5-91;  8:45  am] 

WLUNQ  CODE  MSO-OI-M 


[FE  I>ocket  No.  91-80-NG] 


Poco  Petroleum.  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  1, 

1991,  of  an  application  filed  by  Poco 
Petroleum,  Inc.,  (Poco)  requesting 
blanket  authorization  to  import  up  to  200 
Bcf  of  natural  gas  from  Canada  over  a 
two-year  period  commencing  January  19, 

1992,  the  date  on  which  the  two-year 
blanket  import  authorization  granted 
Poco  by  DOE/FE  Opinion  and  Order 
372,  FE  Docket  No.  89-72-NG  (Order 
372)  expires.  Poco  intends  to  use 
existing  pipeline  facilities  within  the 
United  States  and  states  that  it  will 
submit  quarterly  reports  detailing  each 
transition. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  January  6, 1992  (30 
days  after  date  of  publication). 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Room  3F-056,  FE-50,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Vass,  Office  of  Fuels, 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3F-094, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9482. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  PocO  is  a 
Delaware  corporation  and  a  wholly 
owned  subsidiary  of  Poco  Petroleums 
Ltd.,  an  Alberta  corporation  with 
headquarters  in  Calgary,  Alberta, 
Canada.  Poco  seeks  blanket 
authorization  to  import  up  to  200  Bcf  of 
natural  gas  over  a  two-year  period,  an 
increase  of  up  to  50  Bcf  above  the 


volumes  authorized  by  Order  372.  Poco 
originally  was  granted  blanket  import 
authorization  to  import  up  to  150  Bcf  of 
natural  gas  over  a  two-year  period  by 
DOE/ERA  Opinion  and  Order  .No.  103  in 
ERA  Docket  No.  85-33-NG.  On  the  date 
of  its  expiration,  the  authorization  was 
followed  by  an  identical  two-year 
authorization  granted  by  DOE/ERA 
Opinion  and  Order  No.  220  in  ERA 
Docket  No.  87-64-NG,  and  then 
currently  by  another  identical 
authorization  granted  by  Order  372. 

Poco  requests  that  it  be  authorized  to 
import  the  gas  either  for  its  own  account 
or  as  an  agent  for  U.S.  purchasers  and/ 
or  Canadian  suppliers  as  in  its  initial 
blanket  import  authorization.  Poco 
would  import  the  gas  to  continue  its 
participation  in  short-term  or  spot  sales 
to  U.S.  customers. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  .the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42, 
U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  efiects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  it's 
NEPA  responsibilities.  , 

Public  Comment  Procedures' In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  comments, 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protects,  motions  to 
intervene,  notices  of  intervention,  and 
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written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulation  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  request  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  should  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  Opinion  and  Order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Poco's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  on  November 
27. 1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-29283  Filed  12-5-01;  ftiS  am] 
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Office  of  Conservation  and 
Renewable  Energy 

ICase  No.  F-032] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  ttM 
Furnace  Test  Procedures  to  Amana 
Refrigeration,  Inc. 

AOENCY:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Decision  and  order. 


summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-032) 
granting  a  Waiver  to  Amana 
Refrigeration.  Inc.  (Amana)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces.  The 
Department  is  granting  the  company  its 
Petitions  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
GUX  and  GCC  models  of  condensing 
gas  furnaces. 

FOR  FURTHER  INFOmMAIION  CONTACT: 
Cyrus  H.  Nasseri,  US.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy.  Mail  Station  CE- 

43,  Forrestal  Building,  1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel, 

Mail  Station  GC-41.  Forrestal 

Building,  1000  Independence  Avenue. 

SW.,  Washington.  DC  20585.  (202) 

586-9507. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order.  Amana  has 
been  granted  a  Waiver  for  its  GUX  and 
GCC  models  of  condensing  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining  the 
Annual  Fuel  utilization  Efficiency 
(AFUE). 

Issued  in  Washington.  DC,  November  27. 
1991. 

|.  Michael  Davia, 

Assistant  Secretary.  Consen-ation  and 
Renewable  Energy. 

Decision  and  Order 

In  the  matter  of:  Amana  Refrigeration,  Inc. 
(Case  No.  F-032). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  89  Stat.  917. 
as  amended  by  the  National  Eneigy 


Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-lZ  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will  - 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26. 1980.  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
representative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Amana  filed  "Petitions  for  Waiver," 
dated  December  12  and  December  13, 


1990.  in  accordance  with  §  430.27  of  10 
CFR  part  430.  DOE  published  in  the 
Federal  Register  on  ]uly  1. 1991, 
Amana's  Petitions  and  solicited 
comments,  data  and  information 
respecting  the  petitions.  56  FR  29957.  * 
Amana  also  filed  "Applications  for 
Interim  Waiver"  under  S  430.27(g), 
which  DOE  granted  on  June  24. 1991.  56 
FR  29957.  July  1. 1991. 

No  comments  were  received 
concerning  either  the  "Petitions  for 
Waiver"  or  the  "Interim  Waivers."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC),  concerning  the 
Amana  Petitions.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
Waiver  to  Amana. 

Assertions  and  Determinations 

Amana's  Petitions  seek  a  Waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Amana 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
testing  its  GUX  and  GCC  models  of 
condensing  gas  furnaces.  Amana  states 
that,  since  the  30-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  1.7  percent,  the  Waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Amana  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  GUX  and  GCC  models 
of  condensing  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Amana  furnaces  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up.  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  Waiver  should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  the  Amana 
GUX  and  GCC  models  of  condensing 
gas  furnaces.  Accordingly,  with  regard 
to  testing  the  GUX  and  GCC  models  of 
condensing  gas  furnaces,  today's 
Decision  and  Order  exempts  Amana 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  with 
the  30-second  delay. 

//  is  therefore,  ordered.  That: 

(1)  The  "Petitions  for  Waiver"  filed  by 
the  Amana  Refrigeration,  Inc.  (Case  No. 
F-023)  are  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3).  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  Amana  Refrigeration. 


Inc.  shall  be  permitted  to  test  its  GUX 
and  GCC  models  of  condensing  gas 
furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430. 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  103-82  with 
the  exception  of  sections  9.2.2,  9.3.1.  and 
9.3.2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  controls  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-).  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  above.  Amana 
Refrigeration.  Inc.  shall  comply  in  all 
respects  with  the  test  precedures 
specified  in  appendix  N  of  10  CFR  part 
430.  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GUX  and 
GCC  models  of  condensing  gas  furnaces 
manufactured  by  Amana  Refrigeration. 
Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements. 
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allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  November  27. 1991.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  to  Amana  Refrigeration,  Inc.  on 
June  25. 1391.  56  FR  29957.  July  1. 1991 
(Case  No.  F-023). 

Issued  in  Washington,  DC,  November  27. 
1991. 

).  Michael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

(FR  Doc.  91-29285  Filed  12-^S-Sl:  8:45  am| 

BILUNG  CODE  MM-OI-M 


(Case  No.  F-038] 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From 
Armstrong  Air  Cor>ditloning,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 

Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Armstrong  Air  Conditioning,  Inc. 
(Armstrong)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedures  for  furnaces  regarding 
blower  time  delay  for  the  company's 
HWC  and  HW  series  of  central 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Armstrong. 
Armstrong's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  test  procedures  relating  to  the 
blower  time  delay  specification. 
Armstrong  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  HWC 
and  HW  series  of  central  furnaces 
instead  of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

DATES:  DOE  will  accept  comments,  data. 
and  information  not  later  than  January 
6.1992. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  F-038.  Mail 
Stop  CE-00.  Room  6B-025,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202)  585- 
3012. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 


The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Wavier  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Wavier  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Wavier,  whichever,  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  May  29. 1991.  Armstrong  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay. 
Armstrong's  Application  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  that  require  a  1.5-minute  time 
delay  between  the  ignition  of  the  burner 
and  starting  of  the  circulating  air 
blower.  Instead,  Armstrong  requests  the 
allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  HWC 
and  HW  series  of  central  furnaces. 
Armstrong  states  that  the  30-second 
delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  0.6  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay.  Armstrong 
asks  that  the  Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  2710.  January  18. 1985;  Magic  Chef 
Company.  50  FR  41553,  October  11. 1985: 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1. 1988.  55  FR  3253. 
January  31. 1990.  and  55  FR  37521. 
September  12. 1990;  Trane  Company.  54 
FR  19226.  May  4. 1989.  and  55  FR  41589, 
October  12, 1990;  Lennox  Industries.  54 
FR  50525.  December  7, 1989;  DM0 
Industries,  55  FR  4004,  February  6. 1990; 
Heil-Quaker  Corporation.  55  FR  13184. 
April  9. 1990;  Carrier  Corporation.  55  FR 
13182.  April  9. 1990;  Inter-City  Products, 
Corporation.  55  FR  31099,  July  31, 1990. 
and  56  FR  27959.  June  18. 1991;  Amana 
Refrigeration  Inc..  56  FR  853  January  9. 
1991.  and  56  FR  29957.  July  1. 1991; 
Armstrong  Air  Conditioning.  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200. 
July  26. 1991;  Snyder  General 
Corporation.  56  FR  14511,  April  10. 1991; 
Goodman  Manufacturing  Corporation, 
56  FR  20421.  May  3. 1991;  and  Thermo 
Products.  Inc.,  56  FR  32205,  July  15. 1991; 
and  the  Ducane  Company,  56  FR  45958. 
September  9. 1991.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 


In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Armstrong  an  Interim  Waiver 
for  its  HWC  and  HW  series  of  central 
furnaces.  Pursuant  to  paragraph  (e)  of 
§  430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  to 
Armstrong  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC.  November  27, 
1991. 

].  Michael  Davis, 

Assistant  Secretary.  Conservation  and 

Renewable  Energy. 

November  27, 1991. 

Mr.  Bruce  R.  Maike, 

Vice  President  Product  Engineering. 

Armstrong  Air  Conditioning.  Inc..  421 
Monroe  Street.  Bellevue.  Ohio  44811. 

Dear  Mr.  Maike:  This  is  in  response  to  your 
May  29, 1991,  Application  for  Interim  Waiver 
and  Petition  for  Waiver  from  the  Department 
of  Energy  (DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  Armstrong 
Air  Conditioning  (Armstrong)  HWC  and  HW 
series  of  central  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company.  50  FR 
41553,  October  11, 1985;  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1, 1988,  55  FR  3253,  January  31. 
1990,  and  55  FR  37521,  September  12, 199a, 
Trane  Company,  54  FR  19226,  May  4, 1989, 
and  55  FR  41589,  October  12, 1990;  Lennox 
Industries.  54  FR  50525,  December  7, 1989; 
DM0  Industries,  55  FR  4004,  February  6, 1990: 
Heil-Quaker  Corporation,  55  FR  13184,  April 
9, 1990;  Carrier  Corporation,  55  FR  13182, 
April  9, 1990;  Inter-City  Products  Corporation, 

55  FR  31099.  July  31, 1990,  and  56  FR  27959, 
June  18, 1991;  Amana  Refrigeration  Inc.,  56  FR 
853,  January  9, 1991,  and  56  FR  29957.  July  1, 
1991;  Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200,  July 
26, 1991;  Snyder  General  Corporation.  56  FR 
14511,  April  10, 1991;  Goodman 
Manufacturing  Corporation,  56  FR  20421,  May 
3, 1991;  Thermo  Products,  Inc.,  56  FR  32205. 
July  15, 1991;  and  The  Ducane  Company,  Inc., 

56  FR  45958,  September  9, 1991. 
Armstrong's  Application  for  Interim 

Waiver  does  not  provide  sufficient 
information  to  evaluate  what,  if  any, 
economic  impact  or  competitive  disadvantage 
Armstrong  will  likely  experience  absent  a 
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In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Armstrong  an  Interim  Waiver 
for  its  HWC  and  HW  series  of  central 
furnaces.  Pursuant  to  paragraph  (e)  of 
§  430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  to 
Armstrong  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC.  November  27, 
1991. 

f.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
November  27. 1991. 
Mr.  Bruce  R.  Maike, 
Vice  President  Product  Engineering. 
Armstrong  Air  Conditioning.  Inc..  421 
Monroe  Street.  Bellevue.  Ohio  44811. 
Dear  Mr.  Maike:  This  is  in  response  to  your 
May  29, 1991.  Application  for  Interim  Waiver 
and  Petition  for  Waiver  from  the  Department 
of  Energy  (DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  Armstrong 
Air  Conditioning  (Armstrong)  HWC  and  HW 
series  of  central  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company.  50  FR 
41553.  October  11, 1985:  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1, 1988,  55  FR  3253,  January  31. 
1990.  and  55  FR  37521,  September  12, 1990; 
Trane  Company,  54  FR  19226.  May  4, 1989. 
and  55  FR  41589,  October  12, 1990:  Lennox 
Industries.  54  FR  50525,  December  7, 1989; 
DM0  Industries,  55  FR  4004,  February  6, 1990: 
Heil-Quaker  Corporation,  55  FR  13184,  April 
9. 1990;  Carrier  Corporation,  55  FR  13182, 
April  9, 1990;  Inter-City  Products  Corporation, 

55  FR  31099.  July  31, 1990,  and  56  FR  27959, 
June  18, 1991;  Amana  Refrigeration  Inc..  56  FR 
853,  January  9, 1991,  and  56  FR  29957.  July  1, 
1991;  Armstrong  Air  Conditioning.  Inc.,  56  FR 
10553,  March  13. 1991.  and  56  FR  34200,  July 
26, 1991:  Snyder  General  Corporation.  56  FR 
14511,  April  10, 1991:  Goodman 
Manufacturing  Corporation,  56  FR  20421,  May 
3, 1991;  Thermo  Products,  Inc..  56  FR  32205. 
July  15, 1991;  and  The  Ducane  Company,  Inc., 

56  FR  45958,  September  9. 1991. 
Armstrong's  Application  for  Interim 

Waiver  does  not  provide  sufficient 
information  to  evaluate  what,  if  any, 
economic  impact  or  competitive  disadvantage 
Armstrong  will  likely  experience  absent  a 
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favorable  determination  on  its  application. 
However,  in  thoce  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has  been 
demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore.  Armstrong's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  HWC  and  HW  series  of  central 
furnaces  regarding  blower  time  delay  is 
granted. 

Armstrong  shall  be  permitted  to  test  its  line 
of  HWC  and  HW  series  of  central  furnaces 
on  the  basis  of  the  lest  procedures  specified 
in  10  CFR  Part  430,  Subpart  8,  Appendix  N, 
with  the  modification  set  forth  below. 

Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ ASHRAE 103-82  with  the 
exception  of  sections  9.2.2,  9.3.1.  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas — and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  the  furnace  employs  a 
single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
ether  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower; 
or  (3)  the  delay  time  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay,  (t-), 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  diaft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column  of 
the  manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 


Sincerely. 
J.  Michael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
May  29, 1991. 
Assistant  Secretary,  Conservation  4 

Renemvable  Energy 
United  States  Department  of  Energy.  1000 
Independence  Ave..  SW..  Washington. 
DC.  20585. 
Subject:  Petition  for  Waiver  and  Application 
of  Interim  Waiver. 

Gentlemen:  This  is  a  Petition  for  Waiver 
and  Apphcation  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
Waiver  is  requested  from  the  test  procedure 
for  measuring  Furnace  Energy  Consumption 
as  found  in  Appendix  H  to  Subpart  B  of  Part 
430.         i 

The  current  test  requires  a  1.5  minute  delay 
between  burner  ignition  and  the  start  of  the 
circulating  air  blower.  Armstrong  Air 
Conditioning  Inc.  is  requesting  waiver  and 
authorization  to  use  a  30  second  delay 
instead  of  the  specified  1.5  minutes  for 
blower  start-up  after  main  burner  ignition. 
Armstrong  intends  to  use  a  fixed  timing 
control  on  our  HWC  and  HW  series  central 
furnace  to  gain  additional  energy  savings  that 
are  achieved  with  the  use  of  shorter  blower 
on  times. 

Test  data  for  these  furnaces  with  a  30 
second  delay  indicate  an  increase  in  i\FUE 
up  to  0.6  percentage  points.  The  use  of  a  30 
second  delay  reduces  flue  losses  thus 
increasing  furnace  efficiency.  Copies  of 
confidential  test  data  confirming  these  energy 
savings  will  be  forwarded  to  you  upon 
request. 

The  current  test  procedure  does  not  give 
Armstrong  credit  for  the  energy  savings  that 
can  be  obtained  using  fixed  timing.  The 
proposed  ASHRAE  103-1988  that  is  under 
consideration  by  D.O.E.  addresses  the  use  of 
timed  blower  operation. 

Armstrong  is  confident  that  this  Waiver 
will  be  granted,  and  therefore  requests  an 
Interim  Waiver  be  granted  until  a  final  ruling 
is  made.  Armstrong,  as  well  as  other 
manufacturers  of  domestic  furnaces,  have 
been  granted  similar  waivers. 

Manufacturers  that  domestically  market 
similar  products  have  been  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely, 
Armstrong  Air  Conditioning  Inc. 
Bruce  R.  Maike, 

Vice  Presidert.  Product  Engineering 
[FR  Doc.  91-29286  Filed  -12-5-91;  8:45  am) 

BILUNG  CODE  6450-01-11 


[Case  No.  F-036] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  from  the 
Furnace  Test  Procedures  to  The 
Ducane  Co.,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 


ACTION:  Decision  and  order.  f 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-038) 
granting  a  Waiver  to  The  Ducane 
Company,  Inc.  (Ducane)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces.  The 
Department  is  granting  the  company  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFL'E)  for  its 
FPAA  series  of  gas  furnaces. 
FOR  FURTHER  INFORMATION  CONTACT 
Cyrus  H.  Nasseri.  U.S.  Department  of 

Energy.  Office  of  Conservation  and 

Renewable  Energy,  Mail  Station  CE- 

43.  Forrestal  Building,  1000 

Independence  Avenue.  SW., 

Washington.  DC  20585.  (202)  586^9127. 
Eugene  Margolis.  Esq..  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  GC-41,  Forrestal 

Building.  1000  Independence  Avenue. 

SW..  Washington,  DC  20585,  (202) 

586-9507. 

SUPPLEMENTARY  INFORMA-nON:  In 

accordance  with  10  CFR  430.27(gJ.  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order.  Ducane  has 
been  granted  a  Waiver  for  its  FPAA 
series  of  gas  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  the  Annual  Fuel 
Utilization  Efficiency  (AFUE). 

Issued  in  Washington.  DC,  November  27. 
1991. 
J.  Michael  Davis,  P.E. 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 

Decision  and  order 

In  The  Matter  of:  The  Ducane  Company. 
Inc.  (Case  No.  F-036). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCAJ,  Public  Law  94-163,  89  Stat.  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consu.mer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
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assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26 1980.  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  lest  procedures  may  evaluate 
that  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Ducane  filed  a  "Petition  for  Waiver" 
dated  luly  1, 1991,  in  accordance  with 
section  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
September  9, 1991,  Ducane's  petition 
and  solicited  comments,  data  and 
information  respecting  the  petition.  56 
FR  45958.  Ducane  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(g)  which  DOE  granted  on 
August  28, 1991.  56  FR  45958,  September 
9, 1991. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  Federal  Trade 


Commission  (FTC),  concerning  the 
Ducane  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
Waiver  to  Ducane. 

Assertions  and  Determinations 

Ducane's  Petition  seeks  a  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Ducane  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  FPAA  series  of  gas 
furnaces.  Ducane  states  that,  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  1.0 
percent,  the  Waiver  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Ducane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  FPAA  series  of  gas 
furnaces. 

Since  the  blower  controls 
incorporated  on  the  Ducane  Furnaces 
are  designed  to  impose  a  30-second 
blower  a  delay  in  every  instance  of  start 
up.  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control.  DOE  agrees  that  a  Waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Ducane  FPAA  series  of  gas  furnaces. 
Accordingly,  with  regard  to  testing  the 
FPAA  series  of  gas  furnaces,  today's 
Decision  and  Order  exempts  Ducane 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  with 
the  30-second  delay. 

It  is,  therefore,  ordered.  That: 

(1)  The  "Petition  for  Waiver"  filed  by 
The  Ducane  Company,  Inc.  (Case  No.  F- 
036)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430.  subpart  B.  The  Ducane  Company, 
Inc.  shall  be  permitted  to  test  its  FPAA 
series  of  gas  furnaces  on  the  basis  of  the 
test  procedure  specified  in  10  CFR  part 
430,  with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE 103-82  with 
the  exception  of  sections  9.2.2.  9.3.1.  and 
9.3.2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 


3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t=).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower,  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay.  (t  =  ).  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  above.  The 
Ducane  Company,  Inc.  shall  comply  in 
all  respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  FPAA 
series  of  gas  furnaces  manufactured  by 
the  Ducane  Company,  Inc. 

(4)  The  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  November  27. 1991.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  The  Ducane  Company,  Inc.  on 
August  28, 1991.  56  FR  45958,  September 
9. 1991  (Case  No.  F-036). 
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3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
burner(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t=).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together,  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower,  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t  =  ),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  above.  The 
Ducane  Company,  Inc.  shall  comply  in 
all  respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  FPAA 
series  of  gas  furnaces  manufactured  by 
the  Ducane  Company,  Inc. 

(4)  The  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  November  27. 1991,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  The  Ducane  Company,  Inc.  on 
August  28, 1991.  56  FR  45958.  September 
9. 1991  (Case  No.  F-036). 


Issued  In  Washington.  DC,  November  27, 
1991. 

].  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

(FR  Doc.  91-29287  Filed  12-5-91:  8:45  am) 
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[CaseNo.  F-031] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedures  to  Inter-City 
Products  Corporation 

agency:  Office  of  Conservation  and 

Renewable  Energy.  Department  of 

Energy. 

action:  Decision  and  order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-031) 
granting  a  Waiver  to  Inter-City  Products 
Corporation  (Inter-City)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces.  The 
Department  is  granting  Inter-City  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
PGAA  series  of  gas  furnaces. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy,  Mail  Station  CE- 

43,  Forrestal  Building,  1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  GC-41,  Forrestal 

Building,  1000  Independence  Avenue 

SW..  Washington,  DC  20585,  (202) 

586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Inter-City  has 
been  granted  a  Waiver  for  its  PGAA 
series  of  gas  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  the  Annual  Fuel 
Utilization  Efficiency  (AFUE). 

Issued  in  Washington,  DC,  November  27, 
1991. 
|.  Michael  Davis. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Decision  and  Order 

In  the  matter  of:  Inter-City  Products 
Corporation  (Case  No.  F-031). 

Background 

The  Energy  Conser\'ation  Program  for 
Consumer  Products  (other  than 


automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  89  Stat.  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NXCPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26. 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevfent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy        I 
consumption  as  to  provide  materially 
inaccurate  comparable  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  became 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 


sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Inter-City  filed  a  "Petition  for  Waiver" 
dated  February  18, 1991,  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
DOE  published  in  the  Federal  Register 
on  June  18, 1991.  Inter-City's  petition  and 
solicited  comments,  data  and 
information  respecting  the  petition.  56 
FR  27959.  Inter-City  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(g)  which  DOE  granted  on 
May  29, 1991.  56  FR  27959,  )une  18. 1991. 

No  comments  were  received         < 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC),  concerning  the  Inter- 
City  Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  the  waiver 
to  Inter-City. 

Assertions  and  Determinations         | 

Inter-City's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Inter-City  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  PGAA  series  of  gas 
furnaces.  Inter-City  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  1.7 
percent,  the  Petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Inter-City  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  PGAA  series  of 
gas  furnaces. 

Since  the  blower  controls  | 

incorporated  on  the  Inter-City  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Inter-City  PGAA  series  of  gas 
furnaces.  Accordingly,  with  regard  to 
testing  the  PGAA  series  of  gas  furnaces, 
today's  Decision  and  Order  exempts 
Inter-City  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second  delay.      I 

//  Js  therefore,  ordered  Thai: 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Inter-City  Products  Corporation 
(Case  No.  F-031)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  subject 
to  the  provisions  of  paragraphs  (3),  (4), 
and  (5). 
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(2)  Notwithstanding  any  contrary 
provisioos  of  appendix  N  of  10  CFR  part 
430.  subpart  B.  the  Inter-City  Products 
Corporation  shall  be  permitted  to  test  its 
PGAA  series  of  jas  furnaces  on  the 
basis  of  the  test  procedure  specified  in 
10  CFR  part  430.  with  modifications  set 
forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSl/ASHRAE  103-«2  with 
the  exception  of  sections  a2.2.  9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9J.1  of  ANSl/ASHRAE  103-^. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  famace  and 
measure  the  fhie  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  aftet  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together,  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  biower.  or  (3)  the  delay  time 
results  ia  the  activatioa  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fen 
control  is  permitted  to  start  the  biower, 
measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0M  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft 

(iii)  With  the  exception  of  the 
modification  set  fartix  above,  Inter-City 
Products  Corporation  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430.  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  PGAA 
series  of  gas  furnaces  n^aimfactured  by 
Inter-City  Products  Corporation. 


(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegatioax,  and  documentary  materials 
submitted  by  the  petitioner.  This  waiver 
may  be  revcdced  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect 

(5)  Effective  November  27, 1991,  this 
Waiver  supersedes  the  Interim  Waiver 
Granted  Inter-City  Products  Corporation 
on  May  29, 1991.  56  FR  27959.  June  Id, 
1991,  (Case  No.  F-031). 

Issued  in  Washington,  DC,  November  27, 
1991. 

].  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc.  91-29288  Filed  12-5-91;  8;45  am] 
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C«MNaF-037 

Energy  Conservation  Program  for 
Consunter  Products;  AppUcatton  (or 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From 
Rheem  Manufacturing  Co. 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Rheem  Manufacturing  Company 
(Rheem)  from  the  existing  Department  of 
Energy  (DOE)  test  procediu^s  for 
furnaces  regarding  blower  time  delay  for 
the  company's  GDG  and  GLG  series  of 
gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  frtjm  Rheem. 
Rheem's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Rheem  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  GDG  and  GLG  series  of  gas 
furnaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATE:  DOE  will  accept  comments,  data, 
and  information  not  later  than  January 
6,1992. 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-037,  Mail 
Stop  CE-90.  Room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  MFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 

Energy.  Office  of  Conservation  and 


Renewable  Energy.  Mail  Station  CE- 

43,  Forrestal  Building,  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585.  (202)  586-9127 
Eugene  Margolis.  Esq.,  U.S.  Department 

of  Energy.  Office  of  General  Counsel. 

Mail  Station  CE-41,  Forrestal  Building, 

1000  Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  586-9507. 
SUPPt-EMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-819, 92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1968  (NAECA  1988). 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  CFR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  28. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Wawers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 


/  Friday,  December  8.  1991  /  Notices 


is  based  upon  the 
of  statefnents. 
jcumentary  materials 
»etitiona-.  This  waiver 
r  modified  at  any  time 
ion  that  the  factual 
^e  petitioQ  is 

/eniber27. 1991,  this 
8  the  Interim  Waiver 
Products  Corporation 
S  FR  27^9,  June  la, 
031). 

ton,  DC,  November  27, 


Conservation  and 
led  12-5-91;  6:45  am] 


Hon  Program  for 
:ts;  Application  for 
d  PeUtion  for  Waiver 
rocedures  From 
wing  Co. 

Conservation  and 
'.  Department  of 

i  notice  publishes  a 
jiterim  Waiver  to 
ring  Company 
existing  Department  of 
procedures  for 
[  blower  time  delay  for 
G  and  GLG  series  of 

ilso  publishes  a 
er"  from  RheenL 
or  Waiver  requests 
f  from  the  DOE  test 
g  to  the  blower  time 
1.  Rheem  seeks  to  test 
lay  time  of  30  seconds 
LG  series  of  gas 
if  the  specified  1,5- 
reen  burner  on-time 
le.  DOE  is  soliciting 
nd  information 
ition  for  Waiver. 
:cept  comments,  data, 
ot  later  than  January 

comments  and 
le  sent  to:  Department 
3f  Conservation  and 
/.  Case  No.  F-037.  Mail 
1 6B-025.  Forrestal 
ependence  Avenue 
,  DC  20585,  (202)  586- 

mMAT40N  contact: 
US.  Department  of 
>f  Conservation  and 


Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  CE--41,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles]  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163.  89  Stat. 
017.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-819. 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  enn:gy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  CFR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  SecretarV  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  28. 
1988. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  imtil  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  i« 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 


Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  August  1, 1991,  Rheem  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Rheem's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Rheem  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  GDG  and  GLG  series  of 
gas  furnaces.  Rheem  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  2.0  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Rheem  asks 
that  the  Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  FR  2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988.  55  FR  3253. 
January  31, 1990,  and  55  FR  37521, 
September  12. 1990;  Trane  Company,  54 
FR  19226,  May  4. 1989,  and  55  FR  41589. 
October  12, 1990;  Lennox  Industries,  .'>4 
FR  50525.  December  7, 1989;  DM0 
Industries.  55  FR  4004,  February  6, 1990; 
Heil-Quaker  Corporation,  55  FR  13184, 
April  9, 1990;  Carrier  Corporation,  55  FR 
13182,  April  9. 1990;  Inter-City  Products 
Corporation,  55  FR  31099.  July  31, 1990, 
and  56  FR  27959,  June  18. 1991;  Amana 
Refrigeration  Inc..  56  FR  853,  January  9, 
1991,  and  56  FR  29957.  July  1. 1991; 
Armstrong  Air  Conditioning,  Inc..  56  FR 
10553.  March  13, 1991.  and  56  FR  34200, 
July  26, 1991;  Snyder  General 
Corporation,  56  FR  14511.  April  10, 1991; 
Goodman  Manufacturing  Corporation, 
56  FR  20421,  May  3, 1991;  and  Thermo 
Products,  Inc..  56  FR  32205,  July  15, 1991; 
and  the  Ducane  Company,  56  FR  45958, 
September  9. 1991.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 


having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Rheem  an  Interim  Waiver  for 
its  GDG  and  GLG  series  of  gas  furnaces. 
Pursuant  to  paragraph  (e)  of  §  430.27  of 
the  Code  of  Federal  Regulations,  the 
following  letter  granting  the  Application 
for  Interim  Waiver  to  Rheem  was 
issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC.  November  27, 
1991. 

).  Michael  Davis. 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 
November  27, 1991. 
Mr.  Daniel ).  Canclini. 
Vice  President. 

Rheem  Manufacturing  Company, 
P.O.  Box  17010, 
Fort  Smith.  AR  72917-7010 

Dear  Mr.  Canclini:  This  is  in  response  to 
your  August  1. 1991.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
Rheem  Manufacturing  Company  (Rheem) 
GDG  and  GLG  series  of  gas  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coieman  Company.  50  FR  2710. 
January  18.  1985;  Magic  Chef  Company,  50  FR 
41553.  October  :i,  1985;  Rheem 
Manufaclu.'°mg  Company,  53  FR  48574. 
December  1, 1988.  55  FR  3253,  January  31. 
1990.  and  55  FR  37521.  September  12.  1990: 
Trane  Company,  54  FR  19226.  May  4. 1989. 
and  55  FR  41589.  October  12. 1990:  Lennox 
Industries,  54  FR  50525.  December  7, 1989; 
DMO  Industries,  55  FR  4004,  February  6. 1990: 
Heil-Quaker  Corporation,  55  FR  13184.  April 
9. 1990;  Carrier  Corporation,  55  FR  13182. 
April  9. 1990;  Inter-City  Products  Corporation. 

55  FR  31099.  July  31, 1990,  and  56  FR  27959. 
June  18. 1991:  Amana  Refrigeration  Inc.,  56  FR 
853,  January  9. 1991,  and  56  FR  29957,  July  1. 
1991:  Armstrong  Air  Conditioning.  Inc..  56  FR 
10553.  March  13, 1991,  and  56  FR  34200.  July 
26, 1991:  Snyder  General  Corporation,  56  FR 
14511,  April  10,  1991;  Goodman 
Manufacturing  Corporation,  56  FR  20421.  May 
3,  1991:  Thermo  Products,  Inc.,  56  FR  32205. 
July  15, 1991:  and  The  Ducane  Company,  Inc.. 

56  FR  45958,  September  9, 1991. 
Rheem's  Applicnt'(;n  'or  Interim  Waiver 

does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Rheem  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  lh.08e 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated 
based  upon  OOF.  having  granted  a  waiver  for 


a  similar  product  design  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore.  Rheem's  Application  for  an 
Interim  Waiver  from  the  DOE  lesl  procedures 
for  its  GDG  and  GLG  series  of  gas  furnaces 
regarding  blower  time  delay-is  granted. 

Rheem  shall  be  permitted  to  test  its  Unc  of 
GDG  and  GLG  series  of  gas  furnaces  on  the 
basis  of  the  lest  procedures  specified  in  10 
CFR  Part  430.  Subpart  B.  Appendix  N.  with 
the  modification  set  forth  below. 

(i)  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and     • 
measurements  shall  be  as  specified  in  section 
9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2.  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows:  'i 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  arc 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed.-  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  burnerfs)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  the  furnace  employs  a 
single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  whi<.h 
case  the  burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower: 
or  (3)  the  delay  lime  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
■hall  be  permitted  to  start  the  blower.  In  the 
lattei  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  rime  delay,  (f-). 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column  of 
the  manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
pre.iumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  lime  upon  a  determination  that  the 
factual  basis  underlying  the  .ipplication  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  ISO- 
day  period,  if  necessary. 

Sincerely, 
|.  Michael  Davis,  P.E., 
Assistant  Secretary:  Conservation  and 
Renewable  Energy. 

August  1.1991. 

Assistant  Secretary.  Conservation  and 
Renewable  Rnergy. 
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United  States  Department  of  Energy:  1000 
Independence  A\-enue.  SW.,  Washington. 
DC  20585. 

Gentlemen;  This  is  a  petition  for  waiver 
and  application  for  interim  waiver  submitted 
pursuant  to  Title  10  CFR  part  430.27.  Waiver 
is  requested  from  the  furnace  test  procedure 
ds  prescribed  in  Appendix  N  to  subpart  B  of  , 
part  430.  The  test  procedure  requires  a  1.5- 
nunute  delay  between  burner  and  blower 
start-up.  Rheem  is  requesting  authorization  to 
use  a  30-second  delay  instead  of  15  minutes 
tor  our  Series  (-)GDG  upflow  and  (-)GLG 
downflow/horizontal  residential  gas-Hred 
furnaces.        • 

Rheem  will  be  manufacturing  these 
furnaces  with  an  electronic  device  that 
controls  the  blower  operation  on  a  timing 
sequence  as  opposed  to  temperature. 

Improved  energy  efficiency  is  achieved  by 
reducing  on  cycle  losses.  Under  the  Appendix 
N  procedures,  the  stack  temperature  is 
allowed  to  climb  at  a  faster  rate  than  it 
would  be  a  30-second  blower  on  time, 
allowingenergy  to  be  lost  out  the  vent 
system.  TTiis  waste  of  energy  would  not  occur 
in  actual  operation.  If  this  petition  is  granted 
the  true  blower  on  time  delay  would  be  used 
in  the  cakulations. 

The  cuirent  test  procedures  do  not  give 
Rlieem  credit  for  the  energy  savings  which 
average  approximately  Z%.  This  improvement 
is  an  average  reduction  of  20%  of  the  normal 
on  cycle  energy  losses.  Rheem  is  of  the 
opinion  that  a  20%  reduction  is  a  worthwhile 
energy  savings. 

Rheem  has  been  granted  a  waiver 
permitting  the  30-8econd  blower  on  time  to  be 
used  in  the  efficiency  calculations  for  our 
(-)GEB  and  (-JGKA  series  condensing 
furnaces  and/or  (-)GDE  and  (-)DLE  series 
furnaces.  Several  other  manufacturers  of  gas 
furnaces  have  also  been  granted  a  waive  to 
permit  calculations  based  on  timed  blower 
operation.  Also,  proposed  ASHRAE  Standard 
103-19e2R  of  9/25/87  paragraph  9.5.1.2.2 
specifically  addresses  the  use  of  timed 
blower  operation. 

Confidential  comparative  test  data  is 
available  to  you  upon  your  request, 
confirming  the  above  energy  savings. 

Manufacturers  that- domestically  market 
similar  products  are  being  sent  a  copy  of  this 
petition  for  waiver  and  petition  for  interim 
waiver. 

Sincerely. 
Daniel }.  Canclini, 

Wee  President,  Product  Development  and 
Research  Engineering. 
IFR  Doc.  91-28289  Filed  12-5-91;  8:45  amj 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Martagement 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 


summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Papprwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U  S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  {a  DOE  component,  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC));  (2) 
Collection  nuniber(s);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.g.. 
new,  revision,  extension,  or 
reinstatement;  (6)Frequency  of 
collection;  (7)  Response  obligation,  Le, 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public:  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATCS:  Comments  must  be  filed  on  or 
before  January  6. 1992.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT. 
Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  re\'iew  was: 


1.  Energy  Information  Administration 

2.  EIA-1.  3.  4,  5,  6,  7A  and  20 
3. 1905-0167 

4.  Coal  Program  Package 

5.  Revision 

6.  Quarterly,  Annually,  and  Standby 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  7,136  respondents 
10. 14,435  responses 

11. 1.5  hours  per  response 

12.  21775  hours 

13.  The  coal  surveys  collect  data  on  coal 
production,  consumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  ^A  publications. 
Respondents  are  manufacturing 
plants,  producers  of  coke,  purchasers 
and  distributors  of  coal,  coal  minirxg 
operators,  and  coal  consuming  electric 
utilities. 

SUtuiary  Autlrarity:  Sec.  5(a),  S(b),  13(b). 
and  5Z  Pub.  i-  No.  93-275,  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  764(a), 
764(b).  and  7908. 

Issued  in  Washington.  DC.  November  29, 
1991. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 
Information  Administratioa. 

(FR  Doc.  91-29290  Filed  12-5-01;  8:4S  am| 
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Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-4:  Advanced  Externally- 
Fired  Combined  Cycles  for  Coat 
Utilization  Research  Needs 
Assessment 

AOENCY:  Department  of  Energy  (DOE). 
action:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Program 
Analysis,  Office  of  Energy  Research  of 
the  Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  a  Special  Research 
Grant  that  seek  support  for  conducting  a 
research  needs  assessment  in  the  area 
of  advanced  externally-fired  combined 
cycles  for  coal  utilization  as  it  relates  to 
electric  power  generation.  The  purpose 
of  this  activity  is  to  identify  and 
disseminate  prioritj-  research  needs  for 
achieving  high  efficiency  (greater  than 
50%)  externally-fired  combined  cycles 
with  economic,  en\'ironmental,  and 
performance  potential  superior  to  other 
alternatives.  This  project  should  not 
focus  on  topics  such  as  the  integrated 
gasification  combined  C3rcle.  pressurized 
fluid  bed  combustion  systems, 
integrated  gasification  fuel  cell  systems, 
and  magnetohj'drodynamic  systems 
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1.  Energy  Information  Administration 

2.  EIA-1,  3.  4,  5,  6,  7A  and  20 
3. 1905-0167 

4.  Coal  Program  Package 

5.  Revision 

6.  Quarterly,  Annually,  and  Standby 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  7,136  respondents 
10. 14,435  responses 

11. 1.5  hours  per  response 

12.  21775  hours 

13.  The  coal  surveys  oollect  data  on  coal 
production,  cozisumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  ELA  publications. 
Respondents  are  manufacturing 
plants,  producers  of  coke,  purchasers 
and  distributors  of  coal,  coal  mining 
operators,  and  coal  consuming  electric 
utilities. 

SUtutmy  Autberity:  Sec.  5(a).  S(b).  13(b). 
and  52,  Pub.  L.  No.  93-275,  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  7e4ta). 
764(b).  and  7908. 

Issued  in  Washington.  DC,  November  29, 
1991. 

Yvonne  M.  Biafaop, 

Director.  StattstJccJ  Standards,  Energy 
Information  Administratioii. 
(FR  Doc.  91-29290  Filed  12-5-W;  8:45  «m| 
■Nxma  cooe  MSO-ei-« 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-4:  Advanced  Externally- 
Fired  Combined  Cycles  for  Coal 
Utilization  Research  Needs 
Assessment 

AOENCY:  Department  of  Enei^gy  (DOE), 
action:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Program 
Analysis,  Office  of  Energy  Research  of 
the  Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  a  Special  Research 
Grant  that  seek  support  for  conducting  a 
research  needs  assessment  in  the  area 
of  advanced  externally-fired  combined 
cycles  for  coal  utilization  as  it  relates  to 
electric  power  generation.  The  purpose 
of  this  activity  is  to  identify  and 
disseminate  prioritj'  research  needs  for 
achieving  high  efficiency  (greater  than 
50%)  externally-fired  combined  cycles 
with  economic,  enxnronmental,  and 
performance  potential  superior  to  other 
alternatives.  This  project  should  not 
focus  on  topics  such  as  the  integrated 
gasification  combined  cycle,  pressurized 
fluid  bed  combustion  systems, 
integrated  gasification  fuel  cell  systems, 
and  magnetobj'drodynamic  systems 


Applicants  must  include  a  description 
of  the  plarmed  methodology  that  will  be 
used  in  assessing  long  term  (up  to  20 
years]  research  directions, 
opportunities,  priorities,  and  degrees  of 
difficulty  in  accomplishing  ideatified 
research  opportunities. 

Applicants  must  enlist  the  aid  ul 
experts  from  academia  and  industry  to 
identify,  describe,  and  assess  on  a 
worldwide  basis,  the  most  promising 
new  (i.e..  beyond  state  of  the  art) 
developments,  applications,  and 
opportunities  in  critically  enabling 
science  and  technologies  to  facilities  the 
future  utilization  of  coal  for  power 
generation  with  extemally-fired 
combined  cycles. 

APmJCATKM  INFORMATION:  Informaticm 
about  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the 
Application  and  Guide  for  the  Special 
Research  Grant  Program.  The 
application  kit  and  guide  and  copies  of 
10  CFR  Part  605  3re  available  from  Paul 
Maupin.  Office  of  Program  Analysis, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  ER-33. 
Washington,  DC  20585.  Instructions  for 
preparation  of  an  application  are 
included  in  the  application  kit. 
Telephone  requests  may  be  made  by 
calling  (301)  903-4355  or  FTS  233-4355. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  should  be 
received  by  February  1, 1992. 
ADDRESSES:  Forma!  applications  sent  by 
U.S.  Mail  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research.  Division  of  Acquisition  and 
Assistance  Management,  ER-64. 
Washington,  DC  20585.  ATTN.  Program 
Notice  92-4.  The  following  address  must 
be  used  when  submitting  applications 
by  \5&.  Postal  Service  Express,  any 
commercial  mail  delivery  service,  or 
when  handcarried  by  the  applicant:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acquisition  and 
Assist^ce  Management.  ER-64/GTN. 
19901  Geimantown  Road,  Germantown, 
MD  20874. 

SUPPLEMENTARY  INFORMATION:  A 

substantial  effort  in  coal  utilization 
technology  has  led  to  the  technical 
feasibility  of  utilizing  coal  in  cleaner 
and  more  efficient  ways  than  in  the 
past  However,  the  projected  rate  of  coal 
utilization  in  the  next  millennium  will 
challenge  the  technology  ceilings  in 
dealing  with  areas  such  as  greenhouse 
gas  emissians  and  waste  management 
The  more  effidently  we  uUliae  this 


resource,  the  less  impact  we  have  on 
global  warming  and  other  environmental 
issues.  To  facilities  the  future  utilization 
of  coal  in  a  more  efficient  and  benign 
manner  will  require  more  than 
stretching  the  limits  of  current 
technology.  It  will  require  innovation  in 
tMe  ways  we  approach  the  problems 
encountered  in  coal  utilization. 

The  current  technological  objectives 
for  coal  utilization  are  exemplified  by 
the  goals  of  the  High  Performance  Power 
System  (HIPPS)  program.  The  objectives 
of  the  HIPPS  program  are  to  obtain  a 
cycle  efficiency  of  47%  or  higher  while 
reducing  acid  rain  precursors  and 
particulate  emissions.  Meeting  these 
objectives  would  result  in  the  emission 
of  carbon  dioxide  being  reduced  by  a 
least  25%  over  current  pulverized  coal 
plants  due  to  the  increased  cycle 
efficiency. 

Development  of  economical,  very  high 
efficiency,  verj'  low  emission  coal-based 
power  generation  systems  is  widely 
recognized  hy  scientists  and  engineers 
as  an  important  research  and 
development  goal.  Several  generic  types 
of  advanced  coal-based  power 
generation  systems  are  currently  the 
subject  of  significant  research  and 
development  by  both  the  private  and 
public  sector.  Some  of  these  generic 
types  have  been  the  subject  of 
sub.stantial  analysts  and  research, 
including:  the  Integrated  Gasification 
Combined  Cycle  (ICCC).  Pressurized 
Fluid  Bed  Combustion  Systems, 
Integrated  Gasification  Fuel  Cell 
Systems  and  Magnetohydrodynamics 
(MHD)  Systems. 

Recently,  increased  attention  is  being 
gi  /en  to  the  extemally-fired  cycle 
generic  category  as  one  which  may  offer 
substantial  promise  for  development  of 
economically  attractive  "first 
generation"  systems  and  for  longer 
range  versions  (second  and  third 
generations)  with  economic  and 
performance  potential  superior  to  other 
alternatives.  The  term  extemally-fired 
(or  indirectly-fired)  combined  cycle 
systems  refers  to  the  set  of  alternative 
coal-based  system  concepts  which  can 
be  characterized  as  follows: 

•  A  gas  turbine  topping  cycle  in 
which  the  high  temperature  coal 
combustion  products  are  an  indirect 
source  of  hot  gases  through  some  form 
of  heat  exchange  subsystem,  rather  than 
passing  directly  through  the  gas  turbine. 

•  A  bottoming  cycle,  which  may  be  a 
conventional  Rankine  cycle  consisting 
of  heat  recovery  and  power  extraction. 

•  Integrated  environmental  control 
systems  including  combustion  product 
cleanup  for  achievmg  very  low  solid 
waste,  liquid  efSuent  and  air  emission. 


To  date.  Uttle  of  the  fundamental 
applied  and  exploratory  research 
underway  has  been  focusing  on 
dcxeloping  the  scientific  sod  technology 
base  to  enable  development  of  this  type 
of  system. 

To  support  future  goals  in  coal 
utilization  for  saper<lean  performance 
with  high  efficiency  requires  advances 
in  many  diverse  technology  areas.  For 
the  development  of  externally-fired  (or 
indirectly-fired]  combined  cycles,  this 
will  require  advances  in  coal  cleaning, 
combustion  t<K:hnology,  improved  heat 
transfer  components,  efficient  emissions 
control  improved  high  temperature 
materials,  as  well  as  the  integration  of 
component  cycles  into  the  combined 
cycle. 

To  address  the  objectives  discussed 
above,  the  Office  of  Program  Analysis  of 
the  Office  of  Energy  Research  has 
coordinated  with  DOE  Office  of  Fossil 
Energy  and  is  planning  to  award  a  grant 
for  a  research  needs  assessment  fur 
advanced  extemally-fired  combined 
cycles  for  coal  utilization.  The  Office  of 
Ptogram  Analysis  plans  to  publicly 
disseminate  the  results  and  findings  of 
this  research  needs  assessment  in  a 
report.  Specific  information  concerning 
requirements  for  the  application  follow. 

The  principal  investigator  of  the 
assessment  must  be  an  individual  who 
is  competent  and  accomplished  in 
appropriate  scientific  and  technical 
areas.  Competence  and 
accomplishments  shall  be  described  in 
the  application  and  include  industrial  or 
academic  experience,  research 
publications,  contributions  while  serving 
as  an  expert,  consultant  services,  honors 
and  awards,  and  education  including 
advanced  degrees  and  other  academic 
qualifications.  The  principal  investigator 
also  shall  be  an  individual  with 
demonstrated  ability  to  conduct 
research  needs  assessments  for  fossil 
fuel  fired  processes  and  manage 
individual  experts  and  groups  of  experts 
in  the  timely  and  successful 
identification,  analysis  distillation  a^d 
documentation  of  scientific  and 
technical  infcnr.ation.  TTiese 
demonstrated  abilities  shall  be 
documented  in  the  application. 

The  applicant,  in  order  to  address 
adequately  and  competently  the  full 
scope  of  this  endeavor  and  at  sufficient 
technical  depths  in  all  major  topical 
areas,  must  enlist  the  aid  of  other 
scientific/technical  experts.  Tlie 
application  shall  provide  tentative 
identification  of  all  proposed  experts 
and  their  present  affiliation.  All  experts, 
both  foreign  and  domestic,  are  to  be 
individuals  who  are  competent  and 
accomplished  in  a  scientrfic  or  technical 
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discipline  directly  related  to  the 
research  assessment.  Technical 
competence  and  accomplishments  of 
each  expert  shall  be  described  in  the 
application  and  should  include  the 
individual's  experience,  research 
publications,  consultant  services, 
contributions  while  serving  as  an  expert 
with  other  groups,  honors,  and  awards, 
professional  experience,  and  education 
including  advanced  degrees  and  other 
academic  qualifications.  The  expected 
contribution  of  each  expert  to  the 
assessment's  objectives  should  be 
identified.  The  overall  technical 
expertise  of  the  group  of  experts,  when 
combined  with  the  technical  expertise  of 
the  principal  investigator,  should  be 
shown  to  be  adequate  to  cover  the 
various  scientific  and  technical 
disciplines  involved  in  the  assessment. 

These  experts  will  assist  the  principal 
investigator  in  accomplishment  of  the 
assessment's  objectives,  especially  in 
writing  major  sections  of  the  required 
final  report.  They  are  also  expected  to 
conduct  technical  discussions  with  other 
experts,  specialists,  researchers,  and 
research  program  managers  in  the 
scientific  and  technical  areas;  conduct 
site  visits  to  laboratories  and  other 
facilities  where  research  and 
development  directly  related  to  the 
subject  area  is  conducted  and  managed; 
and  review  and  evaluate  recent  and 
relevant  research  including  scientific 
and  technical  literature. 

The  initial  composition  of  a  group  of 
experts,  other  consultants,  and  any 
subsequent  changes  must  be  approved 
by  the  Program  Manager  and 
Contracting  Officer. 

Applications  also  should  include  the 
following:  a  schedule  of  the 
assessment's  major  activities  including 
the  tentative  content  of  meetings  of 
various  teams  of  the  experts,  a 
description  of  anticipated  site  visits  to 
publicly  and  privately  funded  facilities, 
a  description  of  all  conferences  to  be 
attended  as  a  part  of  assessment 
activities,  and  a  description  of  the 
methodology  for  obtaining  a  peer  review 
of  the  assessment  results. 

The  applicant  is  expected  to  supply 
the  personnel,  facilities,  and  materials 
necessary  to  accomplish  the  objectives 
of  the  assessment  as  described  in  this 
notice. 

APrUCATION  REVIEW  AND  AWARD 
INFORMATION:  Applications  will  be 
reviewed  in  accordance  with  the  Energy 
Research  Merit  Review  System, 
published  in  the  Federal  Register.  March 
11. 1991  (56  FR 10244).  Subject  to  the 
availability  of  appropriated  FY  1992 
funds,  one  grant  award  at 


approximately  $300,000  is  planned.  The 

grant  award  will  be  for  a  1-year  period. 

D.D.  Mayhew. 

Deputy  Director  for  Maiyagemenl.  Office  of 

Energy  Research. 

[FR  Doc.  91-29291  Filed  12-5-81;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP- 187-000  ct  al.l 

Norttiwest  Pipeline  Corp.  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corp. 

[Docket  No.  CP92-1 87-000] 
November  26. 1991. 

Take  notice  that  on  November  15. 
1991.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP92-187-000  an  application  with 
the  Commission,  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  transportation 
services  provided  for  ANR  Pipeline 
Company  (ANR)  pursuant  to  agreements 
originally  authorized  in  Docket  No. 
CP78-165,  all  as  more  fully  set  forth  in 
the  application  which  are  open  to  public 
inspection. 

Specially,  Northwest  requests 
permission  and  approval  to  abandon  its 
presently  authorized  interruptible  gas 
transportation  service  for  ANR  under 
Rate  Schedules  X-61  and  X-62. 
Northwest  states  that  by  Termination 
Agreements  dated  April  30, 1991  and 
April  1. 1991.  the  respective  rates 
schedules  are  being  terminated.  There 
are  no  facilities  proposed  to  be 
abandoned  in  conjunction  with  this 
service. 

Northwest  also  states  that  X-62  Rate 
Schedule's  termination  is  contingent 
upon  retention  of  the  existing  priority  of 
service  date  previously  established  to 
become  that  for  the  replacement 
transportation  service.  Northwest  is 
requesting  a  waiver  of  the  first-come, 
first  serve  provisions  of  its  tariff  in  order 
to  retain  such  priority. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Co. 

[Docket  No.  CP92-196-000J 
November  26, 1992. 

Take  notice  that  on  November  19, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois.  60148,  filed  in  Docket 


No.  CP92-196-000.  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  construct  and  operate  a  new 
4,925  HP  compressor  facility  to  be 
located  near  Belvidere,  Boone  County. 
Illinois,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Natural  indicates  that  the 
facilities  proposed  herein  would  allow 
for  the  expansion  of  the  design  capacity 
of  its  Illinois  Lateral.  These  facilities 
would  also  allow  Natural  to 
accommodate  recent  requests  from  two 
existing  customers  for  additional  firm 
transportation  service  of  24,500  MMBtu 
per  day  and  30,000  MMBtu  per  day. 
respectively.  The  two  customers, 
Wisconsin  Natural  Gas  Company 
(Wisconsin  Natural)  and  Northern 
Illinois  Gas  Company  (NI-Gas)  desire 
the  additional  service  before  the  start  of 
the  1992-1993  heating  season.  Natural 
indicates  that  such  requests  cannot  be 
accomplished  without  construction  of 
incremental  new  capacity  on  the  Illinois 
Lateral. 

Comment  date:  December  17, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co.  and 
Tenneco  Oil  Co. 

[Docket  No.  CP92-191-000) 
November  26. 1991. 

Take  notice  that  on  November  18, 
1991.  Tennessee  Gas  Pipeline  Company 
{Tennessee  Gas),  and  Tenneco  Oil 
Company  (Tenneco).  P.O.  Box  2511. 
Houston.  Texas  77252.  hereinafter 
sometimes  referred  to  as  Applicants, 
filed  in  Docket  No.  CP92-191-000  an 
application  pursuant  to  Section  7(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  an  order  granting 
permission  and  approval  for  the 
abandonment  of  a  transportation  service 
and  an  exchange  service  performed  by 
Tennessee  and  Tenneco,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applciatns  stated  that  by  this 
application  Tennessee  seeks 
authorization  to  abandon  the 
transportation  services  authorized  at 
Docket  Nos.  CP75-23  and  CP75-120.  and 
Tennessee  and  Tenneco  seek 
authorization  to  abandon  the  exchange 
of  natural  gas  authorized  at  Docket  No. 
CP75-120,  all  as  authorized  in 
Commission  order  issued  March  7, 1977. 
Applicants  also  stated  that  no  other 
deliveries  of  gas  will  be  affected  by  the 
proposed  abandonment. 

Applicants  state  that  in  Docket  No. 
CP75-23.  Tennessee  is  authorized  to 
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transport  natural  gas  for  Tenneco  for 
redelivery  to  Air  Products  and 
Chenucate  Corporation,  under 
Tennessee's  FERC  Gas  Tariff,  Rate 
Schedule  T-43,  Volume  No.  2.  It  is  also 
stated  that  in  Docket  No.  CP75-120, 
Tennessee  is  authorized,  inter  alio,  to 
transport  natural  ga«  delivered  to 
Tennessee  by  Tenneco  at  various 
locations  onshore  and  offshore 
Louisiana  and  redeliver  by  Tennessee  to 
Creole  Gas  Pipeline  Corporation 
(Creole)  for  fmlher  transportation  and 
redelivery  to  Tenneco's  Chalmette, 
Louisiana  refinery.  It  is  further  slated  in 
Docket  no.  CP75-120  that  Tennessee  and 
Tenneco  were  authorized  to  exchange 
natural  gas  delivered  by  Tenneco  to 
Tennessee  at  points  in  the  State  of 
Texas  and  redelivered  by  Tennessee  to 
Tenneco  at  or  near  Lake  Barre, 
Louisiaaa,  for  transportation  by 
Tennessee  to  Yscloskey.  Louisiana  for 
delivery  to  Creole  for  Tenneco's 
account,  under  Tennessee's  FERC  Gas 
Tariff.  Rale  Schedule  T-44.  Volume  No. 
2. 

Comment  date:  December  17, 1991.  in 
accordance  with  Standard  Paragraph  F 
al  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission  Corp. 
[Docket  Na  CP92-2Ot-0O0j 
November  29, 1991. 

Take  notice  that  on  November  20. 
1991  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP92-201-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
segment  of  pipeline  and  to  relocate  a 
delivery  point  in  West  Virginia  for 
service  to  Mountaineer  as  Company 
(MGC).  all  as  more  fully  detailed  in  the 
application  which  is  en  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  abandon  0.6 
mile  of  6-inch  pipeline  (Line  SM-91)  and 
to  relocate  the  Belle  M  &  R  Station, 
located  at  the  terminus  of  the  pipeline  in 
Kanawha  County,  West  Virginia.  It  is 
stated  that  the  Pipeline  has  deteriorated 
to  the  extent  that  it  is  no  longer  viable.  It 
is  asserted  that  the  facilities  have  been 
used  by  Columbia  to  deliver  natural  gas 
to  MGC  for  service  to  the  City  of  Belle, 
West  Virginia.  It  is  explained  that 
Columbia  would  rearrange  its  deliveries 
to  MGC,  using  its  existing  Line  SM-68 
and  making  deliveries  at  another 
delivery  point  in  the  Belle  area.  It  is 
asserted  that  the  proposed 
abandonment  of  facihtles  would  not 
result  m  any  abandonment  of  service 


and  that  MGC  has  consented  to  the 
proposal. 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Co. 
[Docket  No.  CP92-20O-O0O) 
November  29, 1991. 

Take  notice  that  on  November  20. 
1991.  Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2.'>63.  Birmingham. 
Alabama  35202-2563.  filed  in  Dodcet  No. 
CP92-200-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
portion  of  the  sales  contract  demand 
allocated  to  South  Georgia  Natural  gas 
Company  (South  Georgia),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  abandon  5,500 
Mcf  per  day  of  Contract  Demand  sold  to 
South  Georgia  effective  November  1. 
1991.  It  is  stated  that  Southern  currently 
provides  sales  service  to  South  Georgia 
in  quantities  of  up  to  56,216  Mcf  per  day. 
It  is  further  stated  that  several 
customers  on  South  Georgia's  system 
have  either  converted  a  portion  of  their 
Maximum  Daily  Quantities  to  firm 
transportation  or  reduced  their 
Maximum  Daily  Quantities  and,  thus, 
South  Georgia  has  requested  a  reduction 
of  its  Contract  Demand  from  Southern  to 
coincide  with  the  reductions  on  its  own 
system. 

Southern  explains  that,  pursuant  to 
the  Commission's  order  issued  July  24. 
1991.  in  Docket  No.  CP91-1 167-000.  it  is 
currently  authorized  to  sell  and  deliver 
to  South  Georgia  an  aggregate  Contract 
Demand  of  56.216  Mcf  per  day.  Further, 
Southern  states  that  it  has  filed  an 
application  in  Docket  No.  CP92-140-000 
to  abandon  985  Mcf  of  Contract  Demand 
sold  to  South  Georgia.  Southern  avers 
that  the  requested  November  1. 1991, 
retroactive  date  is  necessary  since  the 
changes  on  South  Georgia's  system  are 
a  result  of  South  Georgia  negotiating 
superseding  service  agreements  with  its 
customers  which  became  effective 
November  1, 1991,  and  accordingly. 
South  Georgia  was  not  able  to  agree 
upon  the  Contract  Demand  it  desired  to 
obtain  from  Southern  until  November  1. 
1901,  when  it  had  completed 
negotiations  with  its  own  customers. 
Southern  advises  that  the  abandonment 
of  Maximum  Daily  Quantities  by  South 
Georgia's  customers  as  a  result  of  the 
conversions  of  Maximum  Daily 
Quantities  to  firm  transportation 
quantities  were  automatically 
authorized  under  S  284.10  of  the 
Commission's  Regulations  since  South 


Georgia  is  an  interstate  pipeline 
company. 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Kentucky  Pipeline  and  Storagt  Co., 
Inc. 

(Docket  No.  CP92-20e-000] 
November  29. 1991. 

Take  notice  that  on  November  22, 
1991,  Kentucky  Pipeline  and  Storage 
Company.  Inc.  (Kentucky).  600  Barrett 
Boulevard.  Henderson.  Kentucky  42420. 
filed  in  Docket  No.  CP92-209-Oob  an 
application  pursuant  to  S  284.224  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas.  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Kentucky  agrees  to 
comply  with  the  conditions  set  forth  in 
i  284.224(e)  and  understands  that  any 
transaction  authorized  under  a  blanket 
certificate  shall  be  subject  to  the  same 
rates  and  charges,  terms,  conditions  and 
reporting  requirements  that  would  apply 
if  the  transactions  were  authorized  for 
an  intrastate  pipeline  by  subparts  C.  D 
and  E  of  part  284  of  the  Commission's 
Regulations. 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  KN  Wattenberg  Transmission  Limited 
Liability  Co. 

[Docket  No.  CP92-203-000] 

November  29. 1991. 

Take  notice  that  on  November  22. 
1991.  K  N  Wattenberg  Transmission 
Limited  Liability  Company  (K  N 
Wattenberg).  Post  Office  Box  281304. 
Lakewood.  Colorado  8022&-8304,  filed  in 
Docket  No.  CP92-203-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  acquire  and  operate  certain 
pipeline,  compression  and  appurtenant 
facilities,  for  a  blanket  certificate 
pursuant  to  part  284.  subpart  G  of  the 
Commission's  Regmlations.  and  for  a 
blanket  certificate  pursuant  to  part  157, 
subpart  F  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Wattenberg  requests 
authorization  to  acquire  from  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle) 
the  jurisdictional  portion  of  Panhandle's 
Wattenberg  System  for  the  purpose  of 
operating  the  system  es  an  cpen-accera 
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transporter.  K  N  Wattenberg  notes  that 
it  neither  owns  nor  operates  any 
interstate  pipeline  facilities  nor  does  it 
provide  any  services  subject  to  the 
Commission's  jurisdiction.  It  is  stated 
that  upon  acquisition  of  the  facilities  as 
proposed  herein.  K  N  Wattenberg  would 
become  a  natural  gas  company  engaged 
in  the  transportation  of  natural  gas  in 
interstate  commerce  subject  to  the 
Commission's  jurisdiction  under  the 
NCA. 

It  is  stated  that  the  Wattenberg 
System  consists  of  approximately  1.275 
miles  of  pipeline.  11  compressor  stations 
totaling  approximately  45.000 
horsepower  and  various  appurtenant 
facilities,  all  located  in  Adams. 
Arapahoe.  Boulder,  Larimer  and  Weld 
Counties.  Colorado.  K  N  Wattenberg 
states  that  the  Wattenberg  System  is 
connected  to  over  1.500  points  of 
receipts  for  wells  and  that  it  was 
originally  constructed  to  provide 
Panhandle  with  facilities  to  connect  the 
significant  gas  reserv  es  in  the  Denver- 
lulesberg  Basin  area  of  Colorado.  It  is 
indicated  that  Panhandle  no  longer 
needs  the  gas  produced  from  the  sources 
connected  to  the  Wattenberg  System 
and.  thus,  has  proposed  to  abandon  the 
system  by  sale  to  K  N  Wattenberg  in 
Panhandle's  Docket  No.  CP92-190-000. 

K  N  Wattenberg  proposes  to  acquire 
the  facilities  listed  below,  as  well  as 
appurtenant  measurement,  regulatory 
and  other  facilities. 

Compressor  Stations 


Mama 


Bnghtofi  Station 

Dougan  Station 

Frederick  Station — 
Fort  Lupton  Station- 
Hudson  Station „ 


Horse- 
power 
instaited 


5,876 

4.140 

B.128 

11,213 

11.604 


Pipeline 


It  is  stated  that  Front  Range  Gathering 
Company  (Front  Range]  would  purchase 
and  operate  the  nonjurisdictional 
facilities  and  is  filing  concurrently 
herewith  a  Petition  for  Declaratory 
Order  requesting  a  ruling  that  the 
acquisition,  owership  and  operation  of 
these  facilities  would  not  subject  Front 
Range  or  any  portion  of  its  facilities  or 
services  to  the  Commission's 
jurisdiction.  It  is  further  stated  that 
Front  Range  would  operate  solely  as  a 
gas  gatherer  providing  gathering 
services  on  a  nondiscriminatory  basis. 

K  N  Wattenberg  also  requests, 
pursuant  to  section  7(n)  of  the  NGA  and 
S  284.221  of  the  Commission's 
Regulations,  a  blanket  certificate  of 
public  convenience  and  necessity 
enabling  it  to  provide  open-access 
transportation  on  the  Wattenberg 
System.  K  N  Wattenberg  proposes  to 
provide  firm  and  interruptible 
transportation  service  under  its  Rate 
Schedules  FT  and  IT,  respectively, 
which  it  has  included  in  the  subject 
application,  along  with  the  general  terms 
and  conditions  and  pro  forma  gas 
transportation  service  agreements. 

Finally,  K  N  Wattenberg  requests 
authorization  pursuant  to  section  7{c)  of 
the  NGA  and  §  157.204  of  the 
Commission's  Regulations,  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing,  inter  alia,  certain 
construction  and  operation  of  facilities 
and  certain  certificate  amendments  and 
abandonments  under  section  7  of  the 
NGA.  It  is  stated  that  these  facilities 
would  be  utilized  to  provide  open- 
access  transportation  services  in 
accordance  with  the  blanket  certificate 
authority  also  sought  herein.  Therefore, 
it  is  stated,  K  N  Wattenberg  has  not 
submitted  any  sale-for-resale  or  storage 
service  rate  schedules  with  this 
application  that  would  apply  to  the  sale- 
for-resale  or  storage  services  authorized 
by  §§  157.210  and  157.213,  respectively. 

Comment  date:  December  20. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Kem  River  Gas  Transmission  Co. 

Pocket  No.  CP92-198-000) 
November  29, 1991. 

Take  notice  that  on  November  19, 
1991,  Kem  River  Gas  Transmission 


UMI 


MHepost 


61.1 
133.0 
193.0 
326.0 
408.4 
499.1 
684.7 


Company  (Kern  River).  P.O.  Bex  2511. 
Houston.  Texas,  77252-2511,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  as 
amended,  and  subpart  A  of  part  157  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
filed  in  Docket  No.  CP92-198-^)00  an 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  construct,  own,  and  operate 
additional  compression  and  relatively 
minor  pipeline  facilities  as  part  of  Kem 
River's  transmission  line  from 
southwestern  Wyoming  to  Kern  County, 
California.  The  facilities  are  designed  to 
increase  Kem  River's  transmission 
capacity  451,756  Mcf  per  day.  Kem  River 
also  seeks  authority  to  operate  its  entire 
pipeline,  i.e.,  both  the  initial  and 
expansion  capacity,  pursuant  to  a 
certificate  of  public  convenience  and 
necessity  issued  pursuant  to  the  part 
157,  subpart  A  procedures  of  the 
Commission's  regulations,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Kem  River  states  that  it  is  a  Texas 
general  partnership  and  that  its 
principal  place  of  business  is  Houston, 
Texas.  It  is  explained  that  the 
partnership  is  owned  equally  by  Kern 
River  Corporation,  an  affiliate  of 
Tenneco  Inc.,  and  Williams  Western 
Pipeline  Company,  an  affiliate  of  the 
Williams  Companies,  Inc. 

Kem  River  states  that  it  proposes  to 
construct  seven  new  compressor 
stations  on  its  system,  add  compression 
to  two  of  its  existing  compressor 
stations,  install  19.0  miles  of  loop 
pipeline  along  the  "Common  Facilities" 
portion  of  its  system,  which  Kem  River 
owns  jointly  with  Mojave  Pipeline 
Company  (Mojave),  and  construct  a  new 
30.1-mile  extension  from  the  Common 
Facilities  to  an  interconnection  with  the 
system  of  Southern  California  Gas 
Company  (SoCal). 

More  specifically,  Kem  River  seeks 
authority  to  construct  seven  new 
compressor  stations  as  follows: 


Location 


Uinta  Co.  WY 

Salt  Lake  County,  UT. 

Utah  County,  UT 

Beaver  County,  UT 

Washington  County,  UT .. 

dark  County,  NV_ 

San  Bernardino  Cty,  CA.. 


Site-rated 
horsepower 


19,400 
11,000 
21,300 
10,600 
21.500 
23,100 
27.200 
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Company  (Kern  River).  P.O.  Box  2511. 
Houston.  Texas,  77252-2511.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  as 
amended,  and  subpart  A  of  part  157  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
filed  in  Docket  No.  CP92-198-000  an 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  construct,  own.  and  operate 
additional  compression  and  relatively 
minor  pipeline  facilities  as  part  of  Kern 
River's  transmission  line  from 
southwestern  Wyoming  to  Kern  County, 
California.  The  facilities  are  designed  to 
increase  Kern  River's  transmission 
capacity  451,756  Mcf  per  day.  Kern  River 
also  seeks  authority  to  operate  its  entire 
pipeline,  i.e..  both  the  initial  and 
expansion  capacity,  pursuant  to  a 
certificate  of  public  convenience  and 
necessity  issued  pursuant  to  the  part 
157,  subpart  A  procedures  of  the 
Commission's  regulations,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Kern  River  states  that  it  is  a  Texas 
general  partnership  and  that  its 
principal  place  of  business  is  Houston. 
Texas.  It  is  explained  that  the 
partnership  is  owned  equally  by  Kern 
River  Corporation,  an  affiliate  of 
Tenneco  Inc.,  and  Williams  Western 
Pipeline  Company,  an  affiliate  of  the 
Williams  Companies,  Inc. 

Kern  River  states  that  it  proposes  to 
construct  seven  new  compressor 
stations  on  its  system,  add  compression 
to  two  of  its  existing  compressor 
stations,  install  19.0  miles  of  loop 
pipeline  along  the  "Common  Facilities" 
portion  of  its  system,  which  Kern  River 
owns  jointly  with  Mojave  Pipeline 
Company  (Mojave),  and  construct  a  new 
30.1-mile  extension  from  the  Common 
Facilities  to  an  interconnection  with  the 
system  of  Southern  California  Gas 
Company  (SoCal). 

More  specifically.  Kern  River  seeks 
authority  to  construct  seven  new 
compressor  stations  as  follows: 


Location 


S(t«-rated 

horsepower 


19.400 
11.000 
21.300 
10.600 
21.500 
23.100 
27,200 
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Kern  River  also  seeks  authority  to  add 
12,300  site-rated  horsepower  to  its 
existing  station  No.  27  at  milepost  278.2 
in  Millard  County,  Utah,  and  12,500  site- 
rated  horsepower  to  its  existing  Station 
No.  56  at  milepost  568.5  in  Clark  County, 
Nevada. 

Kern  River  proposes  to  construct  a  30- 
inch  outer  diameter  (O.D.)  line 
extending  30.0  miles  south  from  milepost 
CF  41.2  on  the  Common  Facilities  near 
Barstow,  California,  to  an 
interconnection  with  SoCal's  existing 
Adelanto  Compressor  Station  in  San 
Bernardino  County.  California. 

In  connection  with  its  expansion.  Kern 
River  also  seeks  authority  to  install  19.0 
miles  of  36-inch  O.D.  Pipeline  to  loop  a 
segment  of  the  Common  facilities 
between  mileposts  CF138.6  and  CF157.6 
in  Kern  County.  California.  Finally.  Kern 
River  requests  authority  to  install  such 
taps,  valves,  measurement  and  other 
facilities  as  are  necessary  to  render  the 
proposed  expansion  transportation 
services. 

The  above-described  facilities 
comprise  Kern  River's  Primary  Case 
proposal  and  are  premised  on  the 
assumption  that  Mojave  will 
concurrently  expand  its  system  capacity 
by  200,000  Mcf/d.  Kern  River  also 
proposes  an  Alternative  Case  that 
would  be  utilized  in  the  event  that 
Mojave  does  not  expand.  In  the 
Alternative  Case,  the  loop  line  proposed 
tor  the  Common  Facilities  would  be 
reduced  from  19.0  miles  to  4.9  miles.  In 
addition,  to  allow  Mojave  to  continue  to 
deliver  gas  into  the  Common  Facilities 
against  the  higher  pressure  resulting 
from  Kern  River's  expansion,  an 
additional  4.200-horsepower  compressor 
unit  would  be  added  to  Compressor 
Station  No.  68. 

The  proposed  facilities  will  enable 
Kern  River  to  transport  approximately 
294.800  Mcf/d  to  the  terminus  of  the  new 
Adelanto  Lateral  and  an  additional 
158,800  Mcf/d  to  the  Kern  County 
delivery  areas  (consisting  of  5.000  Mcf/d 
lo  MP  E25.9  on  the  East  Side  Lateral. 
15,000  Mcf/d  to  MP  CM173.7  on  the 
West  side  Lateral,  and  138,000  Mcf/d  to 
the  terminus  of  the  West  Side  Lateral), 
for  total  incremental  firm  transportation 
of  451,756  Mcf/d,  net  of  fuel. 

Kern  River's  estimate  in  1993  dollars 
of  the  expansion's  total  direct  and 
indirect  capital  costs  is  $308,218,000  for 
the  Primary  Case  and  $311,412,000  for 
the  Alternative  Case.  Kern  River 
proposes  to  provide  transportation 
service  utilizing  the  additional  firm 
capacity  pursuant  to  long-term  firm 
transportation  service  agreements  with 
the  following  shippers  and  containing 
the  following  Maximum  Daily 
Quantities: 


Shipper 


Amoco  Energy  Trading  Corporation 

Clevroo  U.S.A.  tnc 

Piwific  Interstate  Company 

Santa  Fe  Energy  Resources 

Bow  Valley  Resources 

Conwest  Exploration  Company.  Ltd 

Entech,  Inc 

Pancontinental  Oi.  Lid 

Tdfwigasco  Corp 


MCX9 


79.722 
19.326 
193.265 
19.326 
48.316 

9,663 
48.316 

4.832 
26.990 


Kern  River  states  that,  as  an  open 
access  transportation  pipeline,  it  does 
not  control  the  source  of  its  shipper's 
gas  supplies,  but  that  its  system  is 
strategically  located  to  transport  gas 
supplies  originating  in  the  gas-rich 
provinces  of  Alberta  and  British 
Columbia,  Canada,  and  from  the  many 
supply  basins  in  the  U.S.  Rocky 
Mountain  area,  including  the  (Dverthrust 
and  Sun  Juan  supply  basins.  Kern  River 
states  that,  in  particular,  its  expanded 
system,  in  conjunction  with  the  new 
Altamont  Gas  Transmission  Company 
pipeline  system,  will  provide  a 
competitive  alternative  route  for  the 
transportation  of  gas  from  Alberta  to 
California. 

Ken  River  states  that  it  will  provide 
firm  and  interruptible  transportation  on 
its  expanded  system  pursuant  to, 
respectively,  the  KRF-1  and  KRI-1 
transportation  rate  schedules  in  its 
existing  FERC  Gas  Tariff.  Kern  River 
states  that  the  average  unit  cost  to 
shippers  on  its  system  is  expected  to 
drop  significantly  following  the 
expansion  and  that  it  will  seek  roUed-in 
rate  treatment  for  the  expansion  project. 

Kern  River  states  that  the 
environment  effects  of  the  proposed 
Primary  Case  and  Alternative  Case 
facilities,  consisting  primarily  of  new  or 
additional  compression  facilities,  are 
minimal.  Kern  River  states  that  much  of 
the  project  area  is  included  in  or 
immediately  adjacent  to  the  areas 
analyzed  in  the  five-volume  Mojave- 
Kern  River-El  Dorado  Natural  Gas 
Pipeline  Projects  Final  Environmental 
Impact  Report/Statement  (FEIS).  and 
the  two-volume  Supplement  to  the  FEIS. 

With  respect  to  Kern  River's  request 
for  a  common  certificate  under  Subpart 
A  to  operate  both  its  initial  system 
capacity  and  its  expansion  capacity, 
Kern  River  states  that  such  a  certificate 
would  supersede  the  certificate 
previously  issued  to  Kern  River  under 
the  optional  procedures,  would  permit 
consistent  regulatory  treatment  of  the 
initial  capacity  and  the  expansion 
capacity,  to  ensure  that  all  shippers  will 
be  able  to  share  in  the  benefits  of  the 
expansion,  and  will  place  Kern  River  on 
an  equal  competitive  footing  with  other 
recent  California  pipeline  projects. 


Kern  River's  estimate  in  1993  dollars 
for  the  primary  expansion  is 
$308,218,000.  Utilization  of  Kem  Rivers 
Alternate  case  changes  the  estimate  to 
$311,412,000. 

Comment  Date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP92-212-O00|  , 

November  29, 1991 

Take  notice  that  on  November  26. 
1991.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP92-212-000  a  request 
pursuant  to  S  S  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  a  new 
delivery  point  to  serve  Ohio  Gas 
Company  (Ohio  Gas)  under  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP83-83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  add  the 
County  Road  #105  (County  Road] 
delivery  point,  located  in  Paulding 
County,  Ohio,  as  a  delivery  point  under 
an  October  17, 1991.  sales  agreement 
which  supersedes  an  existing  agreement 
dated  October  31, 1990,  between 
Panhandle  and  Ohio  Gas.  It  is  stated 
that  the  sales  service  would  be  rendered 
pursuant  to  Panhandle's  Rate  Schedule 
G-1.  Panhandle  states  that  a  maximum 
of  300  Mcf  per  day  would  be  delivered 
at  County  Road,  and  requests 
authorization  to  reassign  to  County 
Road  300  Mcf  of  a  portion  of  the  existing 
maximum  delivery  volumes  (9.780  Mcf 
per  day)  at  four  delivery  points: 
Defiance.  Delta.  East  Defiance,  and 
Carpenter  Road. 

Comment  Date:  January  13. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Williams  Natural  Gas  Co. 

[Docket  No.  CPg2-204-000]  j 

November  29, 1991. 

Take  notice  that  on  November  22. 
1991.  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  328a  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP92-204-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  137.205)  for 
authorization  to  abandon  in  place 
approximately  700  feet  of  e-inch  pipeline 
and  reclaim  measuring,  regulating 
appurtenant  facilities  at  an  existing 
meter  site  in  Cherokee  County,  Kansas. 
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under  the  authorization  issued  in  Docket 
No.  CP82-479-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  replace  the  low 
pressure  measurement  facilities  at  the 
Empire  District  Electric  Company 
Riverton  Power  Plant  and  relocate  and 
construct  new  measuring,  regulating  and 
appurtenant  facilities  on  an  existing 
WNG  meter  site.  The  projected  volume 
of  delivery  through  the  replacement 
facilities  is  not  expected  to  exceed  the 
volumes  currently  being  delivered  of 
3.453  Dth  on  a  peak  day  and  254.787  Dth 
annually.  The  reclaim  cost  is  estimated 
to  be  $13,505  with  a  salvage  value  of  SO. 
The  estimated  cost  of  construction  is 
approximately  $88,276.  which  will  be 
paid  from  funds  on  hand. 

W!MG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  January  13, 1992.  in 
accordance  with  Standard  F>aragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
in'.er\ene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  fled,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasiMU. 
Secretary. 
[FR  Doc.  91-29214  Filed  12-5-91:  8:45  am] 

MLUNQ  CODE  S717-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4038-5) 

Environmental  Impact  Statements  and 
Regulations;  AvallabUity  of  EPA 
Comments 

Availability  of  EP.A  comments 
prepared  November  18, 1991  Through 
November  22. 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  05, 1991  (56 
FR  14096). 

Draft  EISs 

ERP  No.  D-BLM-K65132-CA  Rating 
EC2,  South  Coast  Planning  Area,  Land 
and  Resource  Management  Plan, 
Implementation,  California  Desert 
District,  San  Diego,  Riverside,  San 
Bernardino,  Los  Angeles  and  Orange 
Counties.  CA. 


Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
water  quality,  protected  beneficial  uses, 
soils,  air  quality,  and  special  habitats. 
EPA  asked  for  additional  information  on 
the  application  of  herbicides,  monitoring 
activities,  and  the  implementation  of 
best  management  practices. 

ERP  No.  D-COE-G30012-TX  Rating 
LO,  Sargent  Beach  Gulf  Intracoastal 
Waterway  (section  216  study)  Flood 
Control  Plan  and  Erosion  Protection, 
Implementation.  San  Bernard  National 
Wildlife  Refuge,  Galvestion  District. 
Matagorda  County,  TX. 

Summary 

EP.^  has  no  objections  to  the  proposed 
plan. 

ERP  No.  D-COE-L91008-00  Rating 
EC2, 1992  Columbia/Snake  Rivers 
Salmon  Flow  Measures,  Implementation, 
WA,  OR  and  ID. 

Summary 

EPA  is  concerned  with  water  quality 
impacts  and  potential  reductions  in 
wetland,  riparian  and  shallow  water 
habitats.  Additioral  information  is 
needed  to  assess  impacts  to  the 
anadromous  fish  populations. 

ERP  No.  D-FHW-E40739-NC  Rating 
EC2.  US  17  New  Bern  Bypass 
Construction,  Jones-Craven  County  Line 
to  NC-1438  near  Vanceboro,  Funding, 
section  404  and  U.S.  Coast  Guard  Bridge 
Permit,  Craven  County,  NC. 

Summary 

EPA  expressed  environmental 
concern  regarding  the  lack  of  specific 
commitments  attendant  to  construction 
and  operation  of  this  upgraded  facility. 
EPA  believes  that  more  information  is 
needed  regarding  wetlands  mitigation, 
water  quality,  noise  impacts  and 
hazardous  waste  remediation. 

ERP  No.  D-IBR-K39032-CA  Rating 
EC2,  All-American  Canal  (AAC)  Lining 
Project,  Construction  and  Operation, 
Lining  a  23-mile  Canal  from  Pilot  Knob 
to  Drop  4,  Controlling  Water  Seepage, 
Imperial  Irrigation  District,  Imperial 
County,  CA. 

Summary 

EPA  expressed  concerns  regarding 
potential  impacts  to  groundwater  and 
surface  water  recharge  from  reduced 
canal  seepage,  and  terrestrial  habitat 
losses  along  the  route  of  the  new  lined 
canal  identified  as  the  preferred 
alternative.  EPA  also  recommended  that 
the  EIS  discuss  potential  impacts  to  the 
groundwater  aquifer  underlying  the 
Mexicali  Valley  in  Mexico. 
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Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
water  quality,  protected  beneficial  uses, 
soils,  air  quality,  and  special  habitatn. 
EPA  asked  for  additional  information  on 
the  application  of  herbicides,  monitoring 
activities,  and  the  implementation  of 
best  management  practices. 

ERP  No.  D-COE-G30012-TX  Rating 
LO,  Sargent  Beach  Gulf  Intracoastal 
Waterway  (section  216  study)  Flood 
Control  Plan  and  Erosion  Protection. 
Implementation.  San  Bernard  National 
Wildlife  Refuge,  Galvestion  District, 
Matagorda  County,  TX. 

Summary 

EPA  has  no  objections  to  the  proposed 
plan. 

ERP  No.  D-COE-L91 008-00  Rating 
EC2, 1992  Columbia/Snake  Rivers 
Salmon  Flow  Measures,  Implementation, 
WA,  OR  and  ID. 

Summary 

EPA  is  concerned  with  water  quality 
impacts  and  potential  reductions  in 
wetland,  riparian  and  shallow  water 
habitats.  Additional  information  is 
needed  to  assess  impacts  to  the 
anadromous  fish  populations. 

ERP  No.  D-FHW-E40739-NC  Rating 
EC2.  US  17  New  Bern  Bypass 
Construction,  Jones-Craven  County  Line 
to  NC-1438  near  Vanceboro,  Funding, 
section  404  and  U.S.  Coast  Guard  Bridge 
Permit,  Craven  County.  NC. 

Summary 

EPA  expressed  environmental 
concern  regarding  the  lack  of  specific 
commitments  attendant  to  construction 
and  operation  of  this  upgraded  facility. 
EPA  believes  that  more  information  is 
needed  regarding  wetlands  mitigation, 
water  quality,  noise  impacts  and 
hazardous  waste  remediation. 

ERP  No.  D-IBR-K39032-CA  Rating 
EC2,  All-American  Canal  (AAC)  Lining 
Project.  Construction  and  Operation, 
Lining  a  23-mile  Canal  from  Pilot  Knob 
to  Drop  4,  Controlling  Water  Seepage, 
Imperial  Irrigation  District,  Imperial 
County.  CA. 

Summary 

EPA  expressed  concerns  regarding 
potential  impacts  to  groundwater  and 
surface  water  recharge  from  reduced 
canal  seepage,  and  terrestrial  habitat 
losses  along  the  route  of  the  new  lined 
canal  identified  as  the  preferred 
alternative.  EPA  also  recommended  that 
the  EIS  discuss  potential  impacts  to  the 
groundwater  aquifer  underlying  the 
Mexicali  Valley  in  Mexico. 


ERP  No.  D-UAF-K1104&-CA  Rating 
E02.  George  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
San  Bernardino,  CA. 

Summary 

EPA  expressed  environmental 
objections  because:  The  hazardous 
waste  site  information  is  often 
incomplete  or  inaccurate:  The  DEIS  does 
not  site  how  proposed  land  uses  such  as 
r.3sidential  developments  would  be 
compatible  with  prior  uses  of  areas  for 
hazardous  waste  disposal;  and  the 
schedule  for  base  reuse  appears 
inconsistent  with  the  schedules  for  the 
investigation  and  cleanup  of 
contaminated  sites.  EPA  stated  that  all 
reuse  alternatives  except  no-action  may 
potentially  interfere  with  the 
maintenance  and  attainment  of  federal 
air  quality  standards  and  stated  that  a 
commitment  to  mitigate  for  potential  air 
quality  impacts  is  required  in  advance 
of  project  initiation. 

ERP  No.  DR-NPS-F61011-MN  Rating 
E02,  Voyageurs  National  Park 
Wilderness  Recommendation, 
Designation,  Updated  Information,  St. 
Louis  and  Koochiching  Counties,  MN. 

Summary 

EPA  has  environmental  objections  to 
the  project  that  include  continued 
motorized  uses  in  an  area  recommended 
for  wilderness  designation  and  the  lack 
of  mitigation  in  the  EIS  for  related 
environmental  impacts.  Impacts  of 
concern  include  increased  human  and 
wolf  contact,  disturbance  of  wolf 
hunting  and  feeding,  decreased  eagle 
production,  forest  fragmentation  and 
associated  impacts  to  forest  interior 
species,  barriers  to  wildlife  movement 
and  disturbance  of  nesting  loons, 
possible  groundwater  and  surface  water 
contamination  due  to  oil  and  gas  spills. 

ERP  No.  DS-COE-C30002-NY  Rating 
LO,  Atlantic  Coast  of  New  York  City 
from  Rockaway  Inlet  to  Norton  Point, 
Updated  Information,  Beach  Erosion  and 
Storm  Damage  Reduction. 
Implementation  Brighton  Beach  and 
Coney  Island,  Borough  of  Brooklyn, 
Kings'  County,  NY. 

Summary 

EPA  has  no  objections  to  the 
implementation  of  the  proposed  project. 

Final  EISs 

ERP  No.  F-AFS-L65147-AK  Bohemia 
Mountain  Timber  Sales,  Implementation 
and  COE  Permit,  and  Duncan  Salt 
Chuck  Creek  Designation  and 
Nondesignation  into  the  Wild  and 
Scenic  River  System,  Tongass  National 
Forest,  Stikine  Area,  AK. 


Summary 

Review  of  the  Final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  letter  was  sent 
to  the  agency. 

ERP  No.  F-AFS-L65157-AK  Starfish 
Timber  Sale,  Implementation  Analysis, 
section  404  Permit,  Tongass  National 
Forest,  Etolin  Island,  Stikine  Area.  AK. 

Summary 

Review  of  the  Final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  letter  was  sent 
to  the  agency. 

ERP  No.  F-BLM-L61184-OR  Three 
Rivers  Resource  Management  Plan, 
Implementation,  Malheur.  Harney, 
Grant,  Crook,  and  Lake  Counties,  OR. 

Summary 

Review  of  the  Final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  letter  was  sent 
to  the  agency. 

ERP  No.  F-FHW-F40294-OH 
Trotwood  Connector  Construction. 
Turner  Road  Extension  between  OH-49/ 
Salem  Avenues  and  US  35/West  Third 
Street.  Turner  Road/Wolf  Road  to 
Trotwood  Connector,  Funding  and 
section  404  Permit,  Montgomery  County. 
OH. 

Summary 

EPA  continues  to  have  concerns  about 
the  environmental  impacts  associated 
with  the  preferred  alternative,  and  the 
lack  of  a  wetland  mitigation  plan.  EPA 
does  not  believe  that  the  noise  impacts 
and  relocations  would  be  minimized. 
EPA  recommends  resolving  these  issues 
prior  to  issuing  the  Record  of  Decision. 

ERP  No.  F-FHW-F40311-WI    WI- 
TH-54  Improvements,  Wisconsin  Rapids 
to  U.S.  51  in  Plover,  Funding,  section  404 
Permit.  City  of  Wisconsin,  Wood  and 
Portage  Counties,  WI. 

Summary 

EPA  believes  that  its  concerns  have 
been  satisfied. 

ERP  No.  F-NPS-K61H4-CA  Santa 
Monica  Mountains  National  Recreation 
Area,  Cheeseboro  Canyon  and  Palo 
Comado  Canyon  Land  Exchange, 
Ventura  and  Los  Angeles  Counties.  CA. 

Summary 

EPA  encouraged  the  National  Park 
Service  to  work  closely  with  local  air 
pollution  control  agencies  to  develop 
mitigation  to  reduce  air  quality  impacts 
to  the  maximum  extent  possible,  and  to 
thoroughly  investigate  all  property 
proposed  for  acquisition  by  Federal 
Government  to  ensure  that  there  is  no 
hazardous  substances  contamination. 
EPA  requested  that  these  be  included  in 


the  Record  of  Decision  for  the  proposed 
project. 

Dated:  December  3. 1991.  I 

Wiiliam  D.  DickerMm, 

Deputy  Director.  Office  of  Federal  Activities. 
|FR  Doc.  91-29240  Filed  12-5-91;  8:45  am) 
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(ER-FRL-4038-41 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202 
260-5073  or  (202)  260-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  November  25, 1991  Through 
November  29, 1991  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  910424  Draft  EIS.  COE.  CA, 
Sacramento  River  Flood  Control 
System,  Flood  Protection,  Phases  II-V 
from  Red  Bluff  to  Collinsville, 
Implementation,  CA.  Due:  January  21, 
1992.  Contact;  Cynthis  Adometto  (916) 
557-6738. 
EIS  No.  910425,  Draft  Supplement.  COE 
NJ,  Dfe,  PA.  NJ,  Delaware  River 
Comprehensive  Navigation  Channel 
Improvement,  Additional  Information. 
Beckett  Street  Terminal  in  New  Jersey 
through  Philadelphia  Harbor, 
Implementation,  Several  Counties.  NJ. 
DE.  PA,  Due;  January  21, 1992. 
Contact:  Jerry  ].  Pasquale  (215)  597- 
4833. 
EIS  No.  910426.  Draft  EIS.  BOP,  PL, 
Coleman  Federal  Correctional 
Complex  (FCC),  Construction  and 
Operation,  North  of  County  Road  470 
between  Okahumpka  and 
Sumpterville,  Sumpter  County,  FL. 
Due:  January  21, 1992,  Contact: 
Patricia  K.  Sledge  (202)  514-6470. 
EIS  No.  910427,  Draft  EIS,  COE,  VA,  Fort 
Belvoir  Engineer  Proving  Ground 
(EPG),  Development  and  Construction. 
Funding,  Fairfax  County,  VA,  Due: 
January  21, 1992,  Contact;  Robert  R. 
Hardiman  (703)  664-5616. 
EIS  No.  910428,  Draft  EIS,  AFS,  MT, 

Bent  Flat  Timber  Sale,  Timber 
^    Harvest,  Road  Construction/ 
Reconstruction,  Implementation, 
Flathead  National  Forest,  Spotted 
Bear  Ranger  District,  Flathead  County, 
MT.  Due:  January  22. 1992.  Contact: 
Michele  Draggoo  (406)  387-5243. 
EIS  No.  910429.  Draft  EIS,  AFS.  OR, 
Canyon  Integrated  Resource  Project, 
Resource  Management  Plan, 
Implementation,  Siskiyou  National 
Forest,  Illinois,  Valley  Ranger  District, 
Josephine  County,  OR,  Due:  January 
21, 1992.  Contact;  William  J.  Gasow 
(503)  479-5301. 
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EIS  No.  910430.  Draft  EIS.  AFS.  MI.  J.  W. 

Tourney  Nursery  Pest  Control 

Management  Plan,  Ottawa  National 

Forest,  Community  of  Watersmeet. 

Gogebic  County.  MI.  Due:  January  21. 

1992.  Contact:  Sally  Campbell  (503) 

326-7755. 

Dated;  December  3. 1991. 
William  D.  Dickenon. 

Deputy  Director.  O^ice  of  FederaJ  Activities. 
(FR  Doc.  91-29241  Filed  12-5-91;  8:45  am) 

BtLLMOCOMl 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liabihty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Danish  Cruise  Lines,  Inc.  and  Ferry 

Charter  Florida  Ltd..  Metro  Office 

Park.  Calle  1.  Lot  11,  suite  4. 

Guaynabo.  Puerto  Rico  00968. 
Vessel:  Scandinavian  Song. 

Dated;  December  2, 1991. 
)oseph  C  Polking. 
Secretary. 
(PR  Doc.  91-29219  Filed  12-5-91.  8:45  am] 
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[Pstition  No.  PS-91] 

Petition  for  Exemption  From  the 
NVOCC  Tariff  Filing  Requirements 
Under  the  Shipping  Act  of  1984 

Extension  of  Time 

The  National  Customs  Brokers  & 
Forwarders  Association  of  America.  Inc. 
('NCBFAA").  and  the  New  York  Freight 
Forwarders  and  Brokers  Association 
have  requested  a  sixty  day  extension  of 
time  to  respond  to  the  petition  filed  by 
the  International  Federation  of  Freight 
Forwarders  Associations  ("FIATA"). 
The  request  is  supported  by  the 
International  Association  of  NVOCCs 
and  opposed  by  FIATA.  Reasons  given 
for  the  extension  include  the  complexity 
of  coordinating,  among  members, 
responses  to  questions  propounded  by 
the  Commission  and  the  scheduling  of 


NCBFAA's  board  meeting  only  one  day 
prior  to  the  date  for  comments. 

The  extension  is  granted.  Comments 
are  now  due  January  21, 1992.  By  the 
Commission. 
RonaU  D.  Murphy, 
Assistant  Secretary 
[FR  Doc.  91-29295  Filed  12-5-91:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Johnson  Holdings,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  § 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summari/.ing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  27. 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Johnson  Holdings,  Inc.,  Isanti. 
Minnesota:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  East  Central  Holding 
Co..  Inc..  Isanti.  Minnesota,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Isanti.  Isanti.  Minrtesota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Isanti  Agency.  Inc..  Isanti.  Minnesota, 
and  thereby  engage  in  operating  a 
general  insurance  agency  representing 
more  than  one  insurance  carrier  in  Isanti 
Township,  an  area  with  a  population  of 
less  than  5.000  pursuant  to  § 
225.25(b)(8)(iii)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2. 1991. 
Jennifer  ].  JohnBon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29255  Filed  12-5-91:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Privacy  Act  of  1974;  Addition  of 
Routine  Use  and  Minor  Alteration  to  an 
Existing  System  of  Records 

agency:  Indian  Health  Service.  PHS. 

HHS. 

ACTION:  Notification  of  the  addition  of  a 

new  routine  use  and  publication  of 

minor  revisions  to  existing  routine  uses 

in  an  existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  notice  of  proposal  to  add  a 
new  routine  use  and  publish  minor 
revisions  to  two  routine  uses  of  System 
of  Records  09-17-0001,  "Health  and 
Medical  Records  System.  HHS/IHS/ 
OHP' 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed  new 
routine  use  to  system  of  records  09-17- 
0001.  "Health  and  Medical  Records 
System.  HHS/IHS/OHP."  on  or  before 
January  6. 1992.  The  new  routine  use 
will  be  effective  30  days  from  the  date  of 


publication  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination.  The  minor 
revisions  to  routine  uses  *7  and  <f8  of 
system  of  records  09-17-0001.  "Health 
and  Medical  Records  System,  HHS/ 
IHS/OHP,"  are  effective  on  December  6, 
1991. 

AOORESSES:  Please  submit  comments  to: 
IHS  Privacy  Act  Officer.  Office  of 
Planning,  Evaluation,  and  Legislation. 
Indian  Health  Service,  Room  8-37, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-0461 
(This  is  not  a  toll-free  number). 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Office  of  Planning, 
Evaluation  and  Legislation.  IHS,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  to  5  p.m.,  beginning 
approximately  2  weeks  after  publication 
of  the  notice. 

FOR  FURTHER  INFORMATtOM  CONTACT:  W. 
Craig  Vanderwagen,  M.D.,  Division  of 
Clinical  and  Preventive  Services,  Indian 
Health  Service.  Room  6A-55,  Paridawn 
Building.  5600  Fishers  Lane,  Rockville, 
MD  20857. 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Health  Service  (IHS)  is  proposing 
to  add  a  new  routine  use  to  system  of 
records  09-17-0001,  "Health  and 
Medical  Records  Systems,  HHS/IHS/ 
OHP,"  which  would  permit  parents  or 
legal  guardians  to  obtain  medical 
information  concerning  their  minor 
children.  The  routine  use  provides  that 
when  consent  is  necessary  for  the 
performance  of  a  medical  procedure 
upon  or  rendering  treatment  to  a  minor, 
information  in  the  child's  medical 
records  regarding  that  procedure  or 
treatment  routinely  may  be  disclosed  to 
the  parent  or  legal  guardian  who  gave 
consent  on  behalf  of  the  minor. 

In  addition,  IHS  is  revising  routine 
uses  *7  and  *f8  of  system  of  records  09- 
17-0001.  Health  and  Medical  Reco.'-ds. 
HHS/IHS/OHP,"  to  conform  to  the 
disclosure  provisions  of  Title  IV  of  Pub. 
L.  101-630.  "Lidian  Child  Protection  and 
Family  Violence  Prevention  Act,"  and 
Pub.  L  101-647.  "Crime  Control  Act  of 
i990."  regarding  suspected  child  abuse. 
Both  statutes  direct  that  cases  of 
su.spected  child  abuse  shall  be  reported 
to  appropriate  authorities.  The 
disclosure  provisions  of  the  former  also 
provide  that,  in  addition  to  State  and 
local  agencies,  information  and  records 
regardii^  child  abuse,  may  also  be 
disclosed  to  agencies  of  any  Indian  tribe 
or  of  the  Federal  Government  that  need 
to  know  the  information  in  the 
perfotmance  of  their  duties.  These  minor 
revisions  clarify  the  routine  uses:  they 


change  neither  the  types  of  disclosures 
nor  the  types  of  recipients, 
corwequently.  they  do  not  require  a  30- 
day  public  comment  period.  Therefore, 
the  revised  routine  uses,  as  published 
below,  are  effective  on  the  date  of 
publication  (December  6. 1991). 

Dated:  November  27. 1991. 
Wilford  f.  Forbush. 
Director,  Office  of  Management. 

1.  Minor  revisions  have  been  made  to 
the  following  IHS  System  of  Records: 

a.  09-17-0001  Health  and  Medical 
Records  Systems.  HHS/IHS/OHP. 

Replace  routine  uses  ^7  and  ^8  with 
the  following  routine  uses: 

7.  The  IHS  health  care  providers  may 
disclose  information  from  these  records 
regarding  the  commission  of  crimes  or 
the  occurrence  of  communicable 
diseases,  tumors,  suspected  child  abuse, 
births,  deaths,  alcohol  or  drug  abuse, 
etc^  as  required  by  Federal  law  or 
regulation  or  State  or  local  law  or 
regulation  of  the  jurisdiction  in  which 
the  facility  is  located.  Disclosure  may  be 
made  to  organizations  as  specified  by 
the  law  or  regulation,  such  as  births  and 
deaths  to  State  or  local  health 
departments,  and  crimes  to  law 
enforcement  agencies.  In  federally 
conducted  or  assisted  alcohol  or  drug 
abuse  programs,  the  disclosure  of  the 
contents  of  records  which  pertain  to 
patient  identity,  diagnosis,  prognosis  or 
treatment  of  alcohol  or  drug  abuse  is 
restricted  under  42  CFR  part  2;  e.g.. 
disclosure  of  patient  information  on 
alcohol  or  drug  abuse  for  purposes  of 
criminal  investigation  generally  must  be 
authorized  by  court  order  issued  under 
42  CFR  2.65  except  that  reports  of 
suspected  child  abuse  may  be  made  to 
the  appropriate  State  or  local  authorities 
under  State  law. 

8.  The  IHS  health  care  providers  may 
disclose  information  from  these  records 
regarding  suspected  cases  of  child  abuse 
to:  (1)  Agencies  of  any  Indian  tribe,  any 
State  or  the  Federal  Government  that 
need  to  know  the  information  in  the 
performance  of  their  duties,  and  (2) 
members  of  community  child  protection 
teams  of  the  purpose  of  establishing  a 
diagnosis,  formulating  a  treatment  plan, 
monitoring  the  plan,  investigating 
reports  of  suspected  child  abuse,  and 
making  recommendations  to  the 
appropriate  court.  Community  child 
protection  teams  are  comprised  of 
representatives  of:  tribes,  the  Bureau  of 

'  Indian  Affairs,  child  protection  service 
agencies,  the  judicial  8ystem(s)  (local. 
State  and/or  tribal),  law  enforcement 
agencies  and  IHS.  In  federally 
conducted  or  assisted  alcohol  or  drug 


abuse  programs,  the  disclosure  to  the 
contents  of  records  which  pertain  to 
patient  identity,  diagnosis,  prognosis,  or 
treatment  of  alcohol  or  drug  abuse  is 
restricted  under  42  CFR  part  2;  e.g.. 
disclosure  of  patient  information  on 
alcohol  or  drug  abuse  for  purposes  of 
criminal  investigation  generally  must  he 
authorized  by  court  order  issued  under 
42  CFR  2.65  except  that  reports  of     -i 
suspected  child  abuse  may  be  made  to 
the  appropriate  State  or  local  authorities 
under  State  law.  i 


2.  Add  a  new  routine  use  to  the 
following  IHS  System  of  Records: 

a.  09-17-0001  Health  and  Medical 
Records  Systems,  HHS/IHS/OHP. 

Add  as  the  last  routine  use:  | 

•  •  •  *  • 

14.  Disclosures  regarding  specific 
medical  services  may  be  made  from  the 
records  of  a  minor  patient  to  the  minor's 
parent  or  legal  guardian  who  previously 
consented  to  those  specific  ntedical 
services. 


(PR  Doc.  91-29253  Filed  12-5-91;  8:45  am) 
atLLMO  OOK  41SS-H 

National  Instttutm  of  Health 

National  Cancer  Institute;  Meeting 
(Cartcer  Clinical  Inveatigation  Review 
Committee) 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health,  December 
18-19, 1991,  Holiday  Inn  Chevy  Chase. 
5520  Wisconsin  Avenue,  Chevy  Chase, 
MD  20815. 

This  meeting  will  be  open  to  the 
public  on  December  18  from  11  a.m.  to 
11:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and  552b(c)6, 
title  5,  U.S.C  and  section  10(d)  of  Public 
Law  922-463,  the  meeting  will  be  closed 
to  the  public  on  December  18  from  11:30 
a.m.  to  recess  and  on  Decemberl9  from 
8  a.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy. 
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Ms.  Carole  Frank.  Committee 
Management  Officer.  National  Cancer 
Institute.  Building  31.  room  10A06. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  301-496-5708.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members  upon 
request. 

Dr.  Manuel  Torres-Anjel.  Scientific 
Review  Administrator,  Cancer  Clinical 
Investigation  Review  Committee.  5333 
Westbard  Avenue,  room  834.  Bethesda, 
Maryland  20818.  301^96-7481,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support:  93.398.  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 

Dated:  November  27. 1991. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
[PR  Doc.  91-29343  Filed  12-5-91:  8:45  am) 

BILUNG  CODE  4140-OI-M 


National  Eye  Institute;  Cancellation  of 
Workshop 

Notice  is  hereby  given  of  the 
cancellation  of  the  Workshop  on 
Research.  Development,  and  Clinical 
Utility  of  Excimer  Laser  Corneal  Surgery 
on  December  6. 1991,  in  Building  31,  A 
Wing,  Conference  Room  4,  which  was 
published  Friday,  November  15,  FR  Vol. 
56  Number  221.  page  58069. 

Dated:  November  27, 1991. 
Bemadine  Healy. 
Director.  NIH. 
(FR  Doc.  91-29347  Filed  12-5-91;  8:45  am] 

BILLING  COD€  4140-01-H 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  published  in  the  Federal 
Register  on  November  22, 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package] 

1.  Personnel  Costs— 0960-0468.  The 
information  collected  on  form  SSA-2721 


is  used  to  prepare  annual  national 
disability  determination  services  (DDS) 
budget  requests.  The  respondents  are 
the  54  State  DDS". 

Number  of  Respondents:  54. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  1  hour. 
Estimated  Annual  Burden:  54  hours. 

2.  Medical  Cost  Data— 0960-0469.  The 
information  collected  on  the  form  SSA- 
2722  is  used  to  make  projections  of 
medical  costs  incurred  by  State 
Disability  Determination  Services 
(DDS).  The  respondents  are  the  54  State 
DDS'. 

Number  of  Respondents:  54. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  1  hour. 
Estimated  Annual  Burden:  54  hours. 

3.  Earnings  Record  Information — 
0960-XXXX.  The  information  collected 
on  the  form  SSA-L3231  will  be  used  to 
ensure  that  the  proper  person  is  credited 
with  earnings  reported  for  a  minor  child 
under  age  7.  The  respondents  are 
businesses  reporting  earnings  for 
children  under  age  7. 

Number  of  Respondents:  20.000. 
Frequency  of  Response: 1. 
Average  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  3.333  hours. 

4.  Report  By  Former  Representative 
Payee — 0960-0112.  The  information 
collected  on  form  SSA-625  is  used  to 
determine  if  benefits  previously 
received  by  an  institutional 
representative  payee  were  properly 
used  or  conserved.  The  respondents  are 
State  mental  institutions. 

Number  of  Respondents:  8.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 

minutes. 
Estimated  Annual  Burden:  2.000. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  November  27, 1991. 
Ron  Compston, 

Social  Security  Administration.  Reports 

Clearance  Officer. 

[PR  Doc.  91-29042  Filed  12-5-91:  8:45  am] 

BUXINQ  CODE  4tM>-11-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-55J 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  )ames  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-55J 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
00  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Propeities  listed  as  suitable/available 
will  be  available  exclusively  for 
homelnss  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Ser\'ice.  HHS.  room  17A-10,  5600 
Fishers  Lane,  Rockvflle.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  tihe 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  tho  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determinaticKi  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  {Hx>perty 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  Corps  of  Engineers:  Bob 
Swieconek,  Army  Corps  of  Engineers. 
Civilian  Facilities,  Rm.  5138.  20 
Massachusetts  Ave.  N'W.,  Washington, 
DC  20314-1000:  (202)  272-1750;  GSA: 
Ronald  Rice,  Federal  Property  Resources 
Services,  GSA,  18th  and  F  Streets  NW„ 


Washington,  DC  204O5:  (202)  501-0067; 
Corps  of  Engineers:  Gary  B.  Paterson, 
Chief,  Base  realignment  and  Closure 
Office,  Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW.,room  4133. 
Washington,  DC  20314-1000;  (202)  272- 
0520.  (These  are  not  toll-free  numbers.) 

Dated:  November  27, 1991. 
Paul  Roitman  Bardack, 

Dpputy  Ascistunt  Sorretary  for  Economic 
Development 

Title  V,  Faderal  Surplus  Property  Program — 
Federal  Register  Report  for  12/06/91 

Suitable/Available  Prnperties 

Buildings  (by  State) 

Alabama 

Bldg.  TU-43 

Millers  Ferry  Lock  and  Dam 

Route  1.  Box  102 

Camden  Co:  Wilcox.  AL  .%72S- 

Landholding  Agency:  COE 

Property  Number:  319011549 

Status:  Unutilized 

Comment:  1000  sq.  ft.;  1  story  frame 

residence:  needs  minor  repair  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-2Z  TU-21,  TU-23,  TU-24 
Selden  I^ck  and  Dam 
Route  1 

Sawyerville  Co:  Hale,  AL  38776- 
Landholding  Agency:  COE 
Property  Number  319011551-319011554 
Status:  Unutilized 
Comment:  1080  sq.  ft.;  1  story  frame 

residence:  needs  minor  repair  most  recent 

use — lock  tender's  dwelling. 

Bldg.  TU-15 

Coffeeville  Lock  and  Dam 

Star  Route  Box  77 

Blandon  Springs  Co:  Choctaw.  AL  30819- 

L.andholding  Agency:  COE 

Property  Number  319011556 

Status:  Unutilized 

Comment:  1547  sq.  ft.;  1  story  frame 

residence:  most  recent  use — lock  lender'* 

dwelling. 

Califumia 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles.  CA  91706- 

Landholding  Agency:  COE 

Property  Number  319011298 

Status:  Unutilized 

Comment:  1400  8<).  fl4 1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 
Ukiah  Latitude  Otiservatory 
432  Observatory  Avenue 
Ukiah  Co:  Mendocino,  CA  954B2- 
Landholding  Agency:  COE 
Property  Number:  549120003 
Status:  Excess 
Comment:  1517  sq.  ft,  1  story  brick/wood 

frame,  easement  restrictions,  bldg.  «n  2.6 

acres,  possible  ast>e8tos  on  pipe  insulation. 
C;SA  Number  9-C-CA-1277. 

Connecticut 

15  Bldgs. 
Portland  CT  36 
Family  Housing 
Freedom  Street 


Portland  Co:  Middlesex.  CTt]MS4- 
L^ndholding  Agency:  COE— 8C 
Property  Number  319011216-^19011232 
Status:  Excess 
Base  closure 

Comment:  lOOG-1300  sq.  ft.  each.  1  story 
wood  frame  residenoee. 

Florida 

Bldg.  CN-3 

1651  S.  Franklin  Lock  Road 
Alva  Co:  Lee,  FL  33920- 
[.andholding  Agency:  COE 
Property  Number  31«130008 
Status:  Unutilized 

Comment:  1500  sq.  ft.,  1  story  concrete  block 
residence,  off-site  use  only. 

Idaho 

Bldg. 

Albeni  Falls  Dam 

U.S.  Highway  2.  Priest  River 

Bonner  Co:  Bonner,  ID  83856- 

Location:  31/2  miles  west  of  Priest  River. 

Landholding  Agency:  COE 

Property  Number  319110028 

Status:  Unutilized 

Comment  2989  sq.  ft:  2  story  log  construction 

with  wood  frame:  off-site  removal  onlj*; 

needs  rehab. 

Kentucky 

Green  River  Lock  &  Dam  «3 

Rochester  Co:  Butler.  KY  42273- 

Ixjcalion:  SR  70  west  from  Morganlown.  KY.. 

approximately  7  miles  to  site. 
Landholding  Agency;  COE 
Property  NuJTitjer  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame;  two 

story  residence;  potential  utilities:  needs 

major  rehab. 

Maryland 

Chesapeake  Bay  Hydraulic  Model 

Matapeake  Co:  Queen  Annes,  MD  21666- 

Landholding  Agency:  CSA 

Property  Number  549040007 

Status:  Excess 

Comment:  617280  sq.  ft..  1  story  metal  bldg.. 

ceiling  height  over  40  ft.,  lease  restriction. 

Corps  will  maintain  an  antenna  on 

property. 

Minnesota 

Orwell  Dam  Reservoir 

RFD  «4.  Box  100 

Fergus  Falla  Co:  Ottertail.  MN  56537- 

Location:  Oil  highway  210. 12  miles  from 

Fergus  Falls. 
Landholding  Agency:  COE 
Property  Number  319011039 
Status:  Unutilized 
Comment  1040  sq.  ft.:  fronte  house;  possible 

asbestos:  putei.tiul  utilities. 

Former  Yardmaster's  Dwelling 
Duluth  Vessel  Yard 
900  Minnesota  Avenue 
Duluth  Co:  St.  Louis.  MN  55802- 
Landholding  Agency:  OOE 
Property  IVumber:  S19011042 
Status:  Unutilized 

Comment  1568  sq.  ftj  2  story  w^ood  frame 
residence:  potential  utilities:  minor  rehab. 

North  Dakota 

Calhoon  Radio  Relay  Tower  SHe 
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5  miles  north  and  1  mile  west  of  Hanover. 

North  Dakota  Co:  Oliver.  ND  58563- 
Landholding  Agency:  GSA 
Property  .Number:  549130015 
Status:  Excess 
Comment:  One  story  12'  X  ICS" 

communication  tower  on  concrete  slab  w/ 

5.74  acres  and  0.66  acre  easement,  potential 

utilities,  needs  rehab. 
GSA  Number  7-B-NC-489. 

New  Jersey 

24  Bldgs. 

Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah  Co:  Bergen.  NJ  07430- 
Landholding  Agency:  COE-BC 
Property  Number:  319010734-319010757 
Status:  Excess 
Base  closure 

Comment:  1196  sq.  ft.  each.  1  story  wood 
frame  residences. 

32  Bldgs. 

Livingston  Family  Housing 

Homung  Court 

East  Hanover  Co:  Morris.  N]  07936- 

Landholding  Agency:  COE-BC 

Property  Number:  319010758-319010789 

Status:  Excess 

Base  closure 

Comment:  1196  sq.  ft.  each.  1  story  wood 

frame  residences,  possible  asbestos  in  floor 

tiles. 

New  Mexico 

Bldg.  3W 

Conchas  Lake  Project 

(See  County)  Co:  San  Miquel.  NM  88416- 

Landholding  Agency:  COE 

Property  Number  319011507 

Status:  Underutilized 

Comment:  1000  sq.  ft.;  1  story  adobe 

residence;  intermittently  occupied. 
Indian  School  of  Prac.  Nursing 
1015  Indian  School  Road.  NW 
Albuquerque.  SM  67104- 
Landholding  Agency:  GSA 
Property  Number  549140004 
Status:  Excess 
Comment:  21635  sq.  ft..  2  story  plus  basement 

brick  and  mansonry  frame  on  1.68  acres  of 

improved  land. 
GSA  Number  7-F-N'M-509B. 

New  York 

27  Bldgs. 

Dry  Hill  Family  Housing 
Route  3 

Watertown  Co:  Jefferson.  NY  13601- 
Landholding  Agency:  COE-BC 
Property  Number  319030015-319030041 
Status:  Excess 
Base  closure 

Comment:  Various  sq.  ft.,  1  story  wood  frame 
residences. 

Ohio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington.  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number  319120018 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  Vt  acre  of 

land.  2  story  brick  frame,  needs  rehab,  on 


Natl  Register  of  Historic  Places,  no  utilities, 
off-site  use  only. 
Pennsylvania 

12  Bldgs. 

C.E.  Kelly  Support  Facility 

Finleyville  Area  Site  52 

Private  Road 

Finleyville  Co:  Washington.  PA  15332- 

Location:  Route  88  to  Mineral  Beach  and  turn 

left. 
Landholding  Agency:  COE-BC 
Property  Number  319011407.  319011409- 

319011419 
Status:  Excess 
Base  closure 
Comment:  Various  sq.  ft..  1  story  frame 

residences,  possible  asbestos. 

12  Bldgs. 

Monroeville  Area  Site  25 

C.E.  Kelly  Support  Fac;  Lindsey  Lane  R.D.  #2 

Monroeville  Co:  Allegheny.  PA  15239- 

Landholding  Agency:  COE-BC 

Property  Number  319030051-319030062 

Status:  Excess 

Base  closure 

Comment:  Various  sq.  ft..  1  story  frame 

residences  with  playground  area,  possible 

asbestos. 

South  Carolina 

Bldgs.  1-5 

J.S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick.  SC  29821- 
Location:  Vi  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011544-319011548 
Status:  Excess 

Comment:  1900  sq.  ft.;  1  story  masonry  frame; 
possible  asbestos:  most  recent  use — 
storage. 
Wisconsin 

Former  Lockmaster's  Dwelling 
Cedar  Locks 

4527  East  Wisconsin  Road 
Appleton  Co:  Outagamie.  WI  5491- 
Landholding  Agency:  COE 
Property  Number  319011524 
Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  needs  rehab;  secured  area 
v>rith  alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie.  WI  54911- 
Landholding  Agency:  COE 
Property  Number  319011525 
Status:  Unutilized 
Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

301  Canal  Street 

Kaukauna  Co:  Outagamie.  WI  54131- 

Landholding  Agency:  COE 

Property  Number  319011527 

Status:  Unutilized 

Comment:  1290  sq.  ft.;  2  story  wood  frame 
residence;  needs  rehab;  secured  area  with 
alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  Ist  Lock 

905  South  Oneida  Street 


Appleton  Co:  Outagamie.  WI  54911- 

Landholding  Agency:  COE 

Property  Number  319011531 

Status:  Unutilized 

Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightslown  Co;  Outagamie.  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency:  COE 
Property  Number  319011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown.  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street. 
Landholding  Agency:  COE 
Property  Number  319011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  Chute,  2nd  Lock 
214  Mill  Street 

Little  Chute  Co;  Outagamie.  WI  54140- 
Landholding  Agency:  COE 
Property  Number  319011536 
Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access.  * 

Land  (by  State) 

Alaska 

Portion,  Dyke  Range 

Old  Richardson  Hwy. 

North  Pole  Co:  Fairbanks.  AK  00805- 

Landholding  Agency:  GSA 

Property  Number  549130018 

Status:  Excess 

Comment:  0.73  acre — 75%  of  land  encroached 

upon  by  private  residence. 
GSA  Number  9-D-AK-727. 

Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark.  AK  71923-3361 

Landholding  Agency:  COE 

Property  Number  319010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark.  AR  71923-9361 

Landholding  Agency:  COE 
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Applelon  Co:  Outagamie.  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  319011531 

Status:  Unutilized 

Comment:  1300  sq.  ft.;  potential  utilities:  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie.  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency;  COE 
Property  Number  319011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown.  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D  ")  and  River  Street. 
Landholding  Agency:  COE 
Property  Number;  319011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  Chute.  2nd  Lock 
214  Mill  Street 

Little  Chute  Co;  Outagamie.  WI  54140- 
Landholding  Agency:  COE 
Property  Number  319011536 
Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities:  needs 
rehab:  secured  area  with  alternate  access.  * 

Land  (by  State) 

Alaska 

Portion.  Dyke  Range 

Old  Richardson  Hwy. 

North  Pole  Co:  Fairbanks.  AK  00805- 

Landholding  Agency:  GSA 

Property  Number  549130018 

Status:  Excess 

Comment:  0.73  acre — 75%  of  land  encroached 

upon  by  private  residence. 
GSA  Number:  9-D-AK-727. 
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Property  Number:  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24.  25.  30  and  31 

Arkadelphia  Co:  Clark.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark,  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number;  319010075 

Status;  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark.  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number  319010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010077 

Status:  Unutilized 

Comment;  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010078 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring.  AR  71923-9361 

Landholding  Agency;  COE 

Pioperty  Number:  319010080 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring.  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010081 

Status:  Unutilized 

Comment;  19.50  acres. 

Lake  Greeson 

Section  7.  8  and  18 

Murfreesboro  Co:  Pike.  AR  71956-9720 

Landholding  Agency:  COE 

Property  Number:  319010083 

Status:  Unutilized 

Comment:  46  acres. 


California 

Lake  Mendocino 

1160  Lake  Mendocino  Drive 

Ukiah  Co:  Mendocino.  CA  9^482-9404 

Landholding  Agency:  COE^    ; 

Property  Number  31901101^' 

Status:  Unutilized 

Comment:  20  acres;  steep,  dense  brush; 

potential  utilities. 
New  Hogan  Lake 
2713  Hogan  Dam  Road 

Valley  Springs  Co:  Calaveras,  CA  95252-0128 
Landholding  Agency:  COE 
Property  Number:  319011017 
Status:  Unutilized 
Comment:  3.08  acres;  potential  utilities;  brush 

covered. 
Receiver  Site 
Dixon  Relay  Station 
7514  Radio  Station  Road 
Dixon,  CA  95620-9653 
Location;  Approximately  .16  miles  southeast 

of  Dixon,  CA. 
Landholding  Agency:  GSA 
Property  Number  549010042 
Status:  Excess 
Comment:  80  acres,  1560  sq.  ft.,  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

limited  utilities. 
GSA  Number  9-2-CA-1162-A. 
Receiver  Site 
Delano  Relay  Station 
Route  1.  Box  1350 
Delano  Co:  Tulare.  CA  93215- 
Location;  5  miles  west  of  Pixley.  17  miles 

north  of  Delano. 
Landholding  Agency:  GSA 
Property  Number  549010044 
Status:  Elxcess 
Comment:  81  acres.  1560  sq.  ft. — radio 

receiver  bldg  on  site,  subject  to  grazing 

lease,  potential  utilities. 
GSA  Number  9-2-CA-1308. 

Colorado 

Railroad  Spur  and  Right-of-Way 

Denver  Federal  Center 

Lakewood  Co:  JeHerson,  CO  80215- 

Landholding  Agency;  GSA 

Property  Number  549120007 

Status:  Excess 

Comment:  1.5  miles  long  (width  varies  35  to 

200  ft.),  limited  access,  right-of-way 

restrictions. 
GSA  Number  7-G-CO-441-Q. 

Illinois 

Portion.  JAAP 

Joliet  Army  Ammunition  Plant  Co:  Will,  IL 

60436- 
Location:  Approx.  15  miles  south  of  Joliet  on 

the  east  side  of  Interstate  55 
Landholding  Agency:  GSA 
Property  Number  549130019 
Status:  Excess 
Comment:  1.25  acres  most  recent  use — 

aquatic  sampling  station,  subject  to 

occasional  flooding. 
GSA  Number  2-GR(l)-IL-450-FF. 

Kansas 

Parcel  1 

El  Dorado  Lake 

Section  13.  24.  and  18  (See  County)  Co:  Butler, 

KS 
Landholding  Agency:  COE 


Property  Number  319010064  | 

Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 

recreation. 
McConnell  AF  Facility  &-15 
McConnell  Air  Force  Base  Co:  Kingman.  KS 

67201- 
Location:  Two  miles  south  of  Rago  on  State 

road  14 
Landholding  Agency:  GSA 
Property  Number  549130013 
Status:  Excess 
Comment:  16.69  fee  acres  and  2.73  paved 

easement,  potential  utihties. 
GSA  Number  7-D-KS-477-P. 
Titan  II  Missile  Site  No.  9  ' 

McConnell  Air  Force  Base  Co:  Sumner.  KS 

67201- 
Landholding  Agency;  GSA  | 

Property  Number  549130014 
Status:  Excess 
Conunent:  6.43  fee  acres  and  2.96  acres 

easement,  subject  to  utility  rights  by  third 

parties,  most  recent  use — missile  site. 
GSA  Number:  7-D-KS-0477-0. 

Kentucky  { 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg,  KY  42211- 
Location:  Adjoining  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010025 
Status;  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 
Tract  2709-10  and  2710-2 
Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg.  KY  42211- 
Location:  2Vi  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE  | 

Property  Number  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Barkley  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg,  KY  42211- 
Location:  2Vz  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment;  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 
Barkley  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg.  KY  42211- 
Location;  4'/&  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded- 
Tract  2915  I 
Barkley  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg.  KY  42211- 
Location:  6\^  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number  319010029  I 

Status:  Excess  ' 

Comment:  5.76  acres;  steep  and  wooded:  no 

utilities. 
Tract  2702 
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Bbrkley  Lake.  Kentucky,  and  Tennewee 

Cadiz  Co:  Trigg.  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010031 
Status:  Excess 
Comment:  4.90  acres:  wooded;  no  utilities. 

Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg.  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Landholding  Agency:  COE 
Property  Number;  319010032 
Status:  Excess 
Comment:  a.24  acres;  steep  and  wooded. 

Tract  4502 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg,  KY  42212- 
Location:  3V4  miles  in  a  southerly  direction 

from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010033 
Status:  Excess 
Comment:  4.26  acres;  steep  and  wooded 

Tract  4611 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg,  KY  42212- 
Location:  5  miles  south  of  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded:  no 

utilities. 

Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg.  KY  42212- 
Location:  4Vi  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded:  no 

utilities. 
Tract  4817 
Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg,  KY  4221^ 
Location:  6^  miles  south  of  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010036 
Status:  Elxcess 
Comment:  1.75  acres;  wooded. 

Tract  1217 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddy^-ille  Co:  Lyon,  KY  4203O- 
Location:  On  the  north  side  of  the  Ilhnois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number  319010042 
Status:  Excess 
Comment:  5.80  acres:  sleep  and  wooded. 

Tract  1906 

Barkley  Lake,  Kentudcy  and  Tennessee 
Eddyville  Co:  Lyon,  KY  42030- 
Location:  Approximately  4  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  OOE 
Property  Number  319010044  " 

Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded:  no  utilities. 
Tract  1907 
B&rkley  Lake,  Kentucky  and  Tennessee 


Eddyville  Co:  Lyon,  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek.  4 

miles  east  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded:  no  utilities. 

Tract  2001  #1 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon.  KY  42030- 

Location:  Approximately  4V4  miles  east  of 

EddyviHe.  KY. 
Landholding  Agency:  COE 
Property  Number  319010046 
Status:  Excess 
Comment:  47.42  acres:  steep  and  wooded:  no 

utilities. 
Tract  2001  «2 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon.  KY  4203O- 
Location:  Approximately  i^  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon,  KY  42030- 

Location:  Approximately  5Vi  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded:  no 

utilities. 
Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon.  KY  42030- 
Location:  Ajjproximately  7V4  miles 

southeasterly  of  Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010049 
Status:  Excess 
Comment:  11.43  acres;  steep:  rolling  and 

wooded;  no  utilities. 

Tract  2403 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon,  KY  42030- 

Location:  7  miles  southeasterly  of  Eddyville. 

KY 
Landholding  Agency:  COE 
Property  Number:  319O100S0 
Status:  Excess 
Conunent:  1.56  acres:  steep  and  wooded:  no 

utilities. 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon.  KY  42030- 
Location:  9  miles  southeasterly  of  Eddyville. 

KY. 
Landholding  Agency:  COE 
Property  Number  319010051 
Status:  Excess 
Comment:  24.46  acres:  steep  and  wooded;  no 

utilities. 
Tract  214 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon,  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River. 
Landholding  Agency:  COE 


Property  Number  319010052 

Status:  Excess 

Comment:  5.5  acres;  wooded:  no  utilities. 

Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon.  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number  319010053 

Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utihties. 

Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon,  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Properly  Number  319010054 
Status:  Excess 
Comment:  1.26  acres:  steep  and  wooded;  no 

utilities. 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon,  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa,  KY. 

on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number  319010055 
Status:  Excess 
Comment:  38.77  acres:  steep  and  wooded;  no 

utilities. 
Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon,  KY  4203O- 
Location:  6  Vi  miles  southeasterly  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010056 
Status:  Excess 
Comment:  97.66  acres:  steep  rolling  and 

wooded;  no  utilities. 

Tract  50O-2 

Barkley  Lake.  Kentucky  and  Tennessee 

Kuttawa  Co:  Lyon,  KY  42055- 

Location:  Situated  on  the  waters  of  Poplar 

Creek  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded:  no  utilities. 

Tracts  5203  and  5204 

Barkley  Lake.  Kentucky  and  Tennessee 

Unton  Co:  Trigg,  KY  42212- 

Location:  Village  of  Linton.  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number.  319010058 
Status:  Excess 
Comment:  0.93  acres:  rolling,  partially 

wooded;  no  utilities. 

Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg,  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010059 
Status:  Excess 

Comment  2.26  acres;  steep  and  wooded:  no 
utilities. 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg.  KY  42212 
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Property  Number  319010052 

Status:  Excess 

Comment:  5.5  acres;  wooded:  no  utilities. 

Tract  215 

Berkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyoa  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number:  319010053 

Status:  Elxcess 

Comment:  1.40  acres:  wooded:  no  utilities. 

Tract  241 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon.  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COE 
Properly  Number  319010054 
Status:  Excess 
Comment:  1.26  acres:  steep  and  wooded;  no 

utilities. 
Tracts  306.  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon.  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa,  KY. 

on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number  319010055 
Status:  Excess 
Comment:  38.77  acres:  steep  and  wooded  no 

utilities. 
Tracts  2305.  2306.  and  2400-1 
Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon,  KY  42030- 
Location:  6  Vi  miles  southeasterly  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010056 
Status:  Excess 
Comment:  97.66  acres:  steep  rolling  and 

wooded:  no  utilities. 

Tract  50&-2 

Barkley  Lake.  Kentucky  and  Tennessee 

Kuttawa  Co:  Lyon.  KY  42055- 

Locafion:  Situated  on  the  waters  of  Poplar 

Creek  approximately  1  mile  southwest  of 

Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number  319010057 
Status:  Excess 
Comment:  3.58  acres:  hillside  ridgeland  and 

wooded:  no  utilities. 

Tracts  5203  and  5204 

Barkley  Lake.  Kentucky  and  Tennessee 

Unton  Co:  Trigg.  KY  42212- 

Location:  Village  of  Linton.  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number.  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded:  no  utilities. 

Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 

Linton  Co:  Trigg,  KY  42212- 

Location:  1  mile  northwest  of  Linton.  KY. 

Landholding  Agency:  COE 

Property  Number.  319010059 

Status:  Excess 

Comment:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg.  KY  42212 


Location:  4Vi  miles  south  from  Canton.  KY. 
Landholding  Agency:  COE 
Property  Number:  319011521 
Status:  Excess 

Comment:  3.71  acres;  steep  and  wooded; 
subject  to  utility  easements. 

Tract  4619-B 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg.  KY  42212- 

Location:  4V4  miles  south  from  Canton.  KY. 

Landholding  Agency:  COE 

Property  Number:  319011622 

Status:  Excess 

Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon.  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319011623 
Status:  Unutilized 
Comment:  0.70  acres,  wooded;  subject  to 

utility  easements. 

Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon,  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road,  6 

miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon.  KY  42045- 
Location:  Old  Henson  Ferry  Road.  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 

Tract  251-B 

Barkley  Lake.  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon.  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number  319011626 

Status:  Excess 

Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon.  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011627 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 

Louisiana. 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo.  LA  71103— 

Landholding  Agency:  COE 

Property  Number  319011009 

Status:  Unutilized 

Comment:  11  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo,  LA  71037-9707 


Location:  35  miles  Northeast  of  Shreveport. 

LA. 
Landholding  Agency:  COE 
Property  Number  31901i010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/ forestry;  no 

utiUties. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing.  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake. 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011038 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract  92 
Sandy  Lake 

McGregor  Co:  Aitkins.  MN  55760- 
Location:  4  miles  west  of  highway  65. 15  miles 

from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number  319011040 
Status:  Excess 
Comment:  4  acres;  no  utilities. 

Tract  98 

Leech  Lake 

Benedict  Co:  Hubbard.  MN  56641- 

Location:  1  mile  from  city  of  Federal  Dam. 

MN. 
Landholding  Agency:  COE 
Property  Number  319011041 
Status:  Excess 
Comment:  7.3  acres;  no  utilities. 

Missouri 

Harry  S  Truman  Dam  4  Reservoir 

Warsaw  Co:  Benton.  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B".  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Landholding  Agency:  COE 
Property  Number  319030004 
Status:  Undenitihzed 
Comment:  1.7  acres:  potential  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22.  23,  T24N 

Grenada  Co:  Yalobusha.  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

Intermittently  used  under  lease— expires 

1994. 
Parcel  8 
Grenada  Lake 
Section  20.  T24N 

Grenada  Co:  Yalobusha.  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011020 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  intermittently 

used  under  lease  expires  1994. 
Parcel  9 
Grenada  Lake 
Section  20.  T24N.  R7E 
Grenada  Co:  Yalobusha.  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011021 
Status:  Underutilized 


Comment:  23  acres:  no  utilities:  intermittentiv 

used  under  lease  expires  1994. 
Parcel  10  | 

Grenada  Lake  ' 

Sections  16. 17, 18  T24N  R8E 
Grenada  Co:  Calhoun,  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease  expires 

1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N.  R5E 
Grenada  Co:  Grenada.  MS  38901-0903 
Landholding  Agency:  COE  , 

Property  Number  319011023  | 

Status:  Underutilized 
Comment:  60  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 

Grenada  Lake  i 

Section  4.  T23N,  R5E  ' 

Grenada  Co:  Yalobusha,  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011024  |  [ 

Status:  Underutilized 
Comment:  120  acres;  no  utihties:  most  recent 

use — wildlife  and  forestry  management: 

(13.5  acres/agriculture  lease). 

Parcel  4  i 

Grenada  Lake  ' 

Section  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha.  MS  38901-0903 
Landholding  Agency:  COE  { 

Property  Number  319011025 
Status:  Underutilized 

Comment:  60  acres:  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  5  i 

Grenada  Lake  ' 

Section  7.  T24N,  R6E 

Grenada  Co:  Yalobusha.  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011026 

Status:  Underutilized 

Comment:  20  acres:  no  utilities:  most  recent 

use — wildlife  and  forestry  management:  (14 

acres/agriculture  lease]. 

Parcel  6 
Grenada  Lake 
Section  9.  T24N.  R6E 
Grenada  Co:  Yalobusha.  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011027  | 

Status:  Underutilized 

Comment:  80  acres:  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  11 

Grenada  Lake  i 

Section  20.  T24N,  R8E  ' 

Grenada  Co:  Calhoun.  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011028  | 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  12 

Grenada  Lake  i 

Section  25.  T24N.  R7E  ' 

Grenada  Co:  Yalobusha.  MS  38390-10903 

Landholding  Agency:  COE 

Property  Number  319011029 
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Statu*:  UndenitiUzed 

Comment:  30  acres:  no  utilitieK  most  receot 

use — wildlife  and  forestry  managemcBL 

Parcel  13 

Grenada  Lake 

SecHon  34.  T24N.  ItTE 

Grenada  Co:  Yalobusha.  MS  3ae03-(W03 

Landholding  Agency:  COE 

Property  Number  319011830 

Status:  Underutilized 

Comnent:  35  acres:  no  utilities:  most  recent 

use — wildlife  and  forestry  management  (11 

acres/agriculture  lease). 

Parcel  14 
Grenada  Lake 
Section  3,  T23N.  R6E 
Grenada  Co:  Yalobusha,  MS  38801-0903 
Landholding  Agency;  COE 
Property  Number  319011031 
Status:  Underutilized 

Comment  15  acres:  no  utilities:  most  recent 
use — wildlife  and  forestry  management. 

Parcel  15 
Grenada  Lake 
Section  4.  T24N.  R6E 
Grenada  Co:  Yalobusha,  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011032 
Status:  Underutilized 

Comment  40  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management 

Parcel  16 
Grenada  Lake 
Section  9.  T23N.  R6E 
Grenada  Co:  Yalobusha.  MS  38901-0003 
Landholding  Agency:  COE 
Property  Number  319011033 
Status:  Underutilized 

Comment:  70  acres:  no  utilities:  most  recent 
use — wildlife  and  forestry  management. 

Parcel  17 
Grenada  Lake 
Section  17.  T23N.  R7E 
Grenada  Co:  Grenada,  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number  319011034 
Status:  Underutilized 

Comment  35  acres:  no  utilities;  most  recent 
use — ^wildlife  and  forestry  management. 

Parcel  IB 
Grenada  Lake 
Section  22,  T23N.  R7E 
Grenada  Co:  Grenada.  MS  28902-0903 
Landholding  Agency:  COE 
Property  Number  319011035 
Status:  Underutilized 

Comment:  10  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management. 

Parcel  19 
Grenada  Lake 
Section  9.  T22N,  R7E 
Grenada  Co:  Grenada,  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011038 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

North  Dakota 

Valley  Oty  Radio  Tower  Site 

1  mile  south  and  1  mile  east  of  Valley  City. 

North  Dakota 
Valley  City  Co:  Barnes.  ND  58072- 
Landholding  Agency:  GSA 
Pn)p€rty  Number  549130016 


Status:  Excess 

Comment:  5.74  acres  w/one  story  metal 

equipment  storage  Widg.  12'  X  10'8 ". 

potential  utilities. 
GSA  Number  7-B-ND-490 
Tappen  Radio  Relay  Tower  Site 
2  miles  east  and  1.5  miles  north  of  Tappen 
Tappen  Co:  Kidder,  ND  58487- 
Landholding  Agency:  GSA 
Property  Number  549130017 
Status:  Excess 
Comment:  5.74  fee  acres  and  0.59  acre 

easement  w/lOO'  guyed  communication 

tower,  potential  utilities. 
GSA  Number  7-B-NI>-4©l 

Ohio 

Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8 

Hannibal  Co:  Monroe.  OH  43931-0008 

Location:  Adjacent  to  the  new  Martinsville 

Bnoge. 
Landholding  Agency:  COE 
Property  Number:  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  bank 

Oklahoma 

Parcel  No.  8 
Fort  Gibson  Lake 
Section  22 

(See  County)  Co:  Cherokee,  OK 
Landholding  Agency:  COE 
Property  Number  219013801 
Status:  Underutilized 
Comment:  5  acres:  bushy  and  timbered; 
subject  to  grazing  lease. 

Parcel  No.  9 

Fort  Gibson  Lake 

Section  16 

(See  County)  Co:  Cherokee.  OK 

Landholding  Agency:  COE 

Property  Number:  219013802 

Status:  Underutilized 

Comment:  7.5  acres;  rolling:  relatively  open: 

subject  to  grazing 
lease:  most  recent  use — ^recreation. 

Parcel  No.  10 

Fort  Gibson  Lake 

Section  16 

(See  County)  Co:  Cherokee.  OK 

Landholding  Agency:  COE 

Property  Number.  219013803 

Status:  Underutilized 

Comment:  36  acres:  rolling;  relatively  open; 

subject  to  grazing  lease;  most  recent  use — 

recreation. 

Parcel  No.  11  * 

Fort  Gibson  Lake 
Section  16 

(See  County)  Co:  Cherokee.  OK 
Landholding  Agency:  COE 
Property  Number  219013804 
Status:  Underutilized 

Comment:  60.34  acres:  semi  open  with  trees; 
most  recent  use — recreation. 

Parcel  No.  12 
Fort  Gibson  Lake 
Section  16 

(See  County)  Co:  Cherokee.  OK 
Landholding  Agency:  COE 
Property  Number  219013805 
Status:  Underutilized 

Comment:  6  acres:  flat  and  open:  subject  to 
grazing  lease;  most  recent  use — recreation. 


Parcel  No.  13 
Fort  Gibson  Lake 
Section  21 

(See  County)  Co:  Cherokee,  OK 
Landholding  Agency:  COE 
Property  Number  219013806 
Status:  Underutilized 

Comment  7  acres;  flat  and  open;  subject  to 
grazing  lease;  most  recent  use — recreation. 

Parcel  No.  17 

Fort  Gibson  Lake 

Section  12 

Wagoner  Co.  Co:  Wagoner.  OK 

Landholding  Agency:  OOE 

Property  Number  219013807 

Status:  Underutilized 

Comment  25J»  acres:  flat  with  trees-  subject 

to  grazing  lease:  most  recem  use — 

recreation. 

Parcel  No.  18 
Fort  Gibson  Lake 
Section  12 

Wagoner  Co.  Co:  Wagoner.  OK 
Landholding  Agency:  COE 
Property  Number  219013806 
Status:  Underutilized 

Comment:  8.77  acres:  subject  to  grazing  lease: 
most  recent  use — recreation. 


Parcel  No.  22 

Fort  Gibson  Lake 

Sections  16  and  21 

Wagoner  Co.  Co:  Wagoner,  OK 

Landholding  Agency:  COE 

Property  Number  219013809 

Status:  Underutihzed 

Comment:  177.84  acres;  rolling  with  timbered 

and  open  arear.  subject  to  grazing  (ease: 

most  recent  use — recreation. 

Parcel  No.  32 

Fort  Gibson  Lake 

Section  2 

(See  County)  Co:  Mayes,  OK 

Landholding  Agency:  COE 

Properly  Number  219013810 

Status:  Underutilized 

Comment:  22  acres;  rolling  and  open;  subject 

to  grazing  lease:  most  recent  use — 

recreation. 

Parcel  No.  33 

Fort  Gibson  Lake 

Section  4 

(See  County)  Co:  Mayes.  OK 

Landholding  Agency:  COE 

Property  Number  219013811 

Status:  Underutilized 

Comment:  18  acres;  Oat  and  open:  subject  to 

gra>ung  lease:  most  recent  use — recreation. 
Parcel  No.  34 
Fort  Gibson  Lake 
Section  34 

(See  Co-inty)  Co:  Mayes,  OK 
Landholding  Agency:  COE 
Property  Number  219013812 
Status:  Underutilized 
Comment:  18  acres:  hilly-timbered;  subject  to 

grazing  lease:  most  recent  use — recreation. 

Parcel  No.  36 

Fort  Gibson  Lake 

Section  12 

(See  County)  Co:  Mayes,  OK 

Landholding  Agency:  COE 

Property  Number  219013813 

Status:  Underutilized 
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PaitEl  No.  13 

e  story  metal 

Fort  Gibson  Lake 

12'X10'8". 

Section  21 

(See  County)  Co:  Cherokee.  OK 

Landholding  Agency:  COE 

rSite 

Property  Number  219013806 

lorth  of  Tappen 

Status:  Underutilized 

187- 

Comment:  7  acres:  flat  and  open;  subject  to 

grazing  lease;  most  recent  use — recreation. 

17 

Parcel  No.  17 

Fort  Gibson  Lake 

id  0.59  acre 

Section  12 

communi  cation 

Wagoner  Co.  Co:  Wagoner,  OK 

Landholding  Agency:  COE 

Property  Number  219013807 

Status:  Underutilized 

Comment:  25.09  acres;  flat  with  trees-  subject 

to  grazing  lease:  most  recent  use — 

recreation. 

43931-0008 

Parcel  No.  18 

lew  Martinsville 

Fort  Gibson  Lake 

Section  12 

Wagoner  Co.  Co:  Wagoner,  OK 

15 

Landholding  Agency:  COE 

Property  Number  219013806 

lank 

Status:  Underutilized 

Comment:  8.77  acre*;  subject  to  grazing  lease; 

most  recent  use — recreation. 

B.OK 

01 

ind  timbered: 

e.OK 

02 

g:  relatively  open: 

icreation. 


e.OK 

U3 

g;  relatively  open; 
:  most  recent 


je.OK 
E 

B04 

mi  open  with  trees; 
atkm. 


ee.OK 

e 

805 

id  open;  subject  to 
ent  use — recreation. 


Parcel  No.  22 

Fort  Gibson  Lake 

Sections  16  and  21 

Wagoner  Co.  Co:  Wagoner,  OK 

Landholding  Agency:  COE 

Property  Number  219013809 

Status:  Underutihzed 

Comment;  177.84  acres;  rolling  with  timbered 

and  open  arear,  subject  to  grazing  (ease: 

most  recent  use — recreation. 

Parcel  No.  32 

Fort  Gibson  Lake 

Section  2 

{See  County)  Co:  Mayes,  OK 

Landholding  Agency:  COE 

Property  Number:  219013810 

Status:  Underutilized 

Comment:  22  acres;  rolling  and  open:  subject 

to  grazing  lease;  most  recent  use — 

recreation. 

Parcel  No.  33 

Fort  Gibson  Lake 

Section  4 

(See  County)  Co:  Mayes.  OK 

Landholding  Agency:  COE 

Property  Number  219013811 

Status:  Underutilized 

Comment:  18  acres;  flat  and  open;  subject  to 

gra>ung  lease:  most  recent  use — recreation. 
Parcel  No,  34 
Fort  Gibson  Lake 
Section  34 

(See  Ccinty)  Co:  Mayea,  OK 
Landholding  Agency:  COE 
Property  Number  219013812 
Status:  Underutilized 
Comment:  18  acres:  hilly-timbered;  subject  to 

grazing  lease:  most  recent  use — recreation. 

Parcel  No.  36 

Fort  Gibson  Lake 

Section  12 

(See  County)  Co:  Mayes.  OK 

Landholding  Agency:  COE 

Property  Number  219013813 

Status:  Underutilized 
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Comment:  19  acres:  subject  to  grazing  lease; 

most  recent  use — recreation. 
Parcel  No,  38 
Fort  Gibson  Lake 
Sections  7  and  8 
(See  County)  Co:  Mayes,  OK 
Landholding  Agency:  COE 
Property  Number  219013814 
Status:  Underutilized 
Comment:  97.39  acres;  rolling,  partially  open 

with  trees;  subject  to  grazing  lease:  most 

recent  use — recreation. 

Parcel  No.  40 
Fort  Gibson  Lake 
Section  5 

(See  County)  Co:  Mayes,  OK 
Landholding  Agency:  COE 
Property  Number  219013815 
Status:  Underutilized 

Comment:  42  acres:  timber,  subject  to  grazing 
lease;  most  recent  use — recreation. 

Parcel  No.  41 

Fort  Gibson  Lake 

Section  5 

(See  County)  Co:  Mayes.  OK 

Landholding  Agency:  COE 

Property  Number  219013816 

Status:  Underutilized 

Comment:  10  acres:  some  trees;  subject  to 

grazing  lease:  most  recent  use — recreation. 
Pine  Creek  Lake 
Section  27 

(See  County)  Co:  McCurtain.  OK 
Landholding  Agency:  COE 
Property  Number:  319010923 
Status:  Unutilized 
Comment:  3  acres:  no  utilities;  subject  to  right 

of  way  for  Oklahoma  State  Highway  3. 

Oregon 

Tonque  Point  Job  Corps  Center 

(Portion  of) 

Astoria  Co:  Clotsop.  OR  97103- 

Location:  On  the  east  by  highway  30;  on  the 

west  by  city  of  Astoria's  sewage  treatment 

plant, 
Landholding  Agency:  GSA 
Property  Number:  549010027 
Status:  Excess 
Comment;  22.77  acres,  land  slopes,  some  soil 

erosion,  potential  utilities. 
GSA  Number:  9-L-OR-508M. 

Land 

Portland  Co:  Multnomah,  OR  97217- 

Location:  Near  SE  comer  of  North  Union  Ave. 

and  North  Marine  Dr. 
Landholding  Agency:  GSA 
Property  Number  549120006 
Status:  Excess 
Comment;  63JOO0  «q.  ft.  (140x450)  land,  most 

recent  use — part  of  highway  right-of-way, 

access  is  restricted. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong,  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  «4 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Comment:  2.58  acres:  steep  and  densely 

wooded. 
Tracts  610.  611.  812 
Shenango  River  Lake 
Sliarpsville  Co:  Mercer.  PA  16150- 


Location:  1-79  North.  1-80  West.  Exit  Sharon. 

R18  North  4  miles,  left  on  R518.  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number  319011001 
Status:  Excess 
Comment  24.09  acres;  subject  to  flowage 

easement. 
Tracts  L24.  L26 
Crooked  Creek  Lake 
(See  County)  Co:  Armstrong,  PA  03051- 
Location:  Left  bank — 55  miles  dovrastream  of 

dam.  ' 
Landholding  Agency:  COE 
Property  Number  319011011 
Status:  Unutilized 
Comment:  7.89  acres;  potential  for  utilities. 

C.E.  Kelly  Support  Facility 

Finley  Area  Site  52.  Land 

Private  Road 

Finleyville  Co;  Washington  PA  15332- 

Location:  Route  88  to  Mineral  Beach  and  turn 

left. 
Landholding  Agency:  COE — BC 
Property  Number  319011408 
Status:  Excess 
Base  closure 
Comment  11.63  acres,  potential  utilities,  most 

recent  use — playground  area. 

Tennessee 

Tract  6327 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2V»  miles  west  of  Dover.  TN.         ; 

Landholding  Agency:  COE 

Property  Number  319010927 

Status:  Excess 

Comment  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Barkley  Lake 

Dover  Co:  Stewart.  TN  37058- 
Location:  3Vi  miles  south  of  village  of 

Tabaccoport 
Landholding  AgerK:y:  COE 
Property  Number  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 

Tract  11516 

Barkley  Lake 

Ashland  City  Co:  Dickson,  TN  37015- 

Location:  Vk  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number  319010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 

Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford.  TN  37130- 

Location:  West  of  Buckeye  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319010930 

Status:  Excess 

Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford.  TN  37130- 
Locatioa  Old  jeSerson  nke 
Landholding  Agency:  COE 
Property  Number  31SI010931 


Status:  Excess  . 

Comment:  2.27  acres;  subject  to  existing  | 

easements.  ' 

Tract  2107  j 

).  Percy  Priest  Dam  and  Reservoir  | 

Murfreesboro  Co:  Rutherford,  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Landholding  Agency:  COE  { 

Property  Number  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  exiating 

easements. 
Tracts  2601,  2602,  2603,  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackaoa  TN  38562- 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Number  319010933 
Status:  Unutilized 
Comment  11  acres:  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford,  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements.  J 

Tract  2321  " 

J.  Percy  Priest  Dam  and  Re8Rr\'oir 
Murfreesboro  Co:  Rutherford,  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number  319010935 
Status:  Excess 
Comment  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart,  TN  37058- 
Location:  2  Vi  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE  i 

Property  Number  319010936  | 

Status:  Excess  ^ 

Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813,  8814 
Barkley  Lake 

Cumberland  Co:  Stewart,  TN  3705O- 
Location:  1  "4  miles  East  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010937  -  | 

Status:  Excess 
Comment  96  acres;  subject  to  existing 

easements.  .. 

Tract  8911  ' 

Barkley  Lake 

Cumberland  City  Co:  Montgomery,  TN  37050- 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010038 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 

Tract  11503 

Barkley  Lake 

Ashland  City  Co:  Cheatham.  TN  37015- 

Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
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Property  Number  319010939 

Status:  Excess 

Comment:  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523, 11524 
Berkley  Lake 

Ashland  City  Co:  Cheatham.  TN  37015- 
Location:  Zhk  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010940 
Status:  Excess 
Comment:  19.5  acres:  subject  to  existing 

easements. 
Tract  ewiO 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart.  TN  37028- 
Location:  4V4  miles  SW.  of  Bumpus  Mills. 
Landholding  Agency:  COE 
Property  Number  319010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery.  TN  37142- 
Location:  3  miles  NE  of  Palmyer.  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number  319010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart,  TN  37058- 
Location:  1 V4  miles  SE  of  Dover.  TN. 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 

Comment:  29.67  acres;  subject  to  existing 
easements. 

Tracts  6005  and  6017 

Barkley  Lake 

Dover  Co:  Stewart,  TN  37058- 

Location:  3  miles  south  of  Village  of 
Tobaccoport. 

Landholding  Agency:  COE 

Property  Number  319011173 

Status:  Excess 

Comment:  5  acres;  subject  to  existing 
easements. 

Tracts  K-1191.  K-1135 

Old  Hickory  Lock  and  Dam 

Hartsville  Co:  Trousdale.  TN  37074- 

Landholding  Agency:  COE 

Property  Number  319130007 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodway). 
most  recent  use — recreation 

Texas 

Parcel  #222 

Lake  Texoma 

(See  County)  Co:  Grayson,  TX 

Location:  C.  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation. 

Virginia 

St.  Helena  Annex 
ifonner  portion) 


Treadwell  and  South  Main  Streets 

Norfolk  Co:  Norfolk,  VA  23523- 

Landholding  Agency:  GSA 

Property  Numt>er  549120005 

Status:  Excess 

Comment:  4.36  acres,  most  recent  use — paved 

parking  lot. 
GSA  Number  4-GR(2)-VA525AA. 

Suitable/Unavailable  Properties 
Buildings  (by  State] 

Colorado 

John  Martin  Reservoir 
Project  Office 
Star  Route 

Hasty  Co:  Bent.  CO  81044- 
Landholding  Agency:  COE  , 

Property  Number  319010014 
Status:  Underutilized 

Comment:  1350  sq.  ft.;  one  floor  brick;  most 
recent  use — residence-office. 

Florida 

Bldg.  CN7,  CN8 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades,  FL  33471- 
Location:  Located  off  highway  78 

approximately  7  miles  west  of  intersection 

with  highway  27. 
Landholding  Agency:  COE 
Property  Number  319010012-319010013 
Status:  Unutilized 
Comment:  1468  sq.  ft.  each,  1  floor  wood 

frame,  most  recent  use — residences, 

secured  with  alternate  access. 

Bldg.  CN-19 

Moore  Haven  Lock 

Okeechobee  Waterway 

Moore  Haven  Co:  Glades,  FL  33471- 

Location:  1  mile  east  of  highway  27 

Landholding  Agency:  COE 

Property  Number  319011688 

Status:  Unutilized 

Comment:  1281  sq.  ft.;  1  story  frame 

residence;  secured  area  with  alternate 

access. 
Naval  Reserve  Center 
2610  Tigertail  Avenue 
Miami  Co:  Dade,  FL  33133- 
L,andholding  Agency:  GSA 
Property  Number:  549120062 
Status:  Excess 
Comment:  4600  sq.  ft.,  2  story,  concrete  and 

wood  siding,  most  recent  use — offices/ 

training  rooms,  vehicle  maintenance. 
GS.\  Number:  FL-P-192. 

Georgia 

Lot  5 

Lake  Forrest  Subdivision 
Woodframe  House 
Hartwell  Co:  Hartwell.  GA 
Landholding  Agency:  COE 
Property  Number  319110026 
Status:  Excess 

Comment:  896  sq.  ft.;  2  story  wood  frame 
residence;  off-site  removal  only. 

Illinois 

Bldgs.  1-7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9601 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 


Property  Number  319010001-319010007 
Status:  Unutilized 

Comment:  900  sq.  ft.  each,  1  floor  wood 
frame;  most  recent  use — re8idenn««. 

Indiana 

Cagles  Mill  Lake 

Cagles  Mill  Lake  Dam 

Poland  Co:  Putnam,  IN  47868- 

Location:  Midway  between  Indianapolis  and 

Terre  Haute,  5  miles  west  of  Poland  on  SR 

42. 
Landholding  Agency:  COE 
Property  Number  319011046 
Status:  Unutilized 
Comment:  1066  sq.  ft.;  wood  frame  residence: 

minor  rehab. 
Dwelling  #2 
Cagles  Mill  Lake 
Poland  Co:  Putnam,  IN  47868- 
Location:  5  miles  west  of  Poland  on  SR  42 
Landholding  Agency:  COE 
Property  Number.  319011686 
Status:  Unutilized 
Comment:  872  sq.  ft.;  1  story  wood  frame 

residence;  fair  condition. 

Kentucky 

Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry,  KY  40057- 
Location:  SR  421  north  from  Frankfort,  KY.  to 

highway  561,  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  frame; 

structural  deficiencies. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry.  KY  40057- 
Location:  SR^21  north  from  Frankfort,  KY.  to 

highway  561,  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010061 
Status:  Unutilized 
Comment:  1060  sq.  ft.;  2  story  wood  frame; 

needs  rehab. 

Bldgs.  1-2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll,  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320.  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628-319011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.  each,  2  story  wood 

frame  house;  subject  to  periodic  flooding; 

needs  rehab. 

Louisiana 

Federal  Building 

Mississippi  and  Vienna  Streets 

Ruston  Co:  Lincoln  Parish,  LA  71273- 

Landholding  Agency:  GSA 

Property  Number  549040005 

Status:  Excess 

Comment:  3492  sq.  ft.,  2  story,  most  recent 

use— office,  listed  on  National  Register  of 

Historic  Places. 
GSA  Number  7-G-LA-0541. 

Missouri 

Bldg.  208-C 

6400  Stratford  Avenue 
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Dwelling  #2 
Cagles  Mill  Lake 
Poland  Co:  Putnam.  IN  47868- 
Location:  5  miles  west  of  Poland  on  SR  42 
Landholding  Agency:  COE 
Property  Number.  319011686 
Status:  Unutilized 

Comment:  872  sq.  ft.:  1  story  wood  frame 
residence;  fair  condition. 

Kentucky 

Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry.  KY  40057- 
Location:  SR  421  north  from  Frankfort.  KY.  to 

highway  561,  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  frame; 

structural  deficiencies. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry.  KY  40057- 
Location:  SR<421  north  from  Frankfort.  KY.  to 

highway  561.  right  on  561  approximately  3 

miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010061 
Status:  Unutilized 
Comment:  1060  sq.  ft.;  2  story  wood  frame: 

needs  rehab. 

Bldgs.  1-2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll.  KY  41008- 

Location:  Take  1-71  to  Carrolton.  KY  exit,  go 

east  on  SR  #227  to  Highway  320.  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628-319011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.  each.  2  story  wood 

frame  house;  subject  to  periodic  flooding: 

needs  rehab. 

Louisiana 

Federal  Building 

Mississippi  and  Vienna  Streets 

Ruston  Co:  Lincoln  Parish.  LA  71273- 

Landholding  Agency:  GSA 

Property  Number  549040005 

Status:  Excess 

Comment:  3492  sq.  ft.,  2  story,  most  recent 

use— office,  listed  on  National  Register  of 

Historic  Places. 
GSA  Number  7-G-LA-0541. 

Missouri 

Bldg.  20&-C 

6400  Stratford  Avenue 
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Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St  Louis.  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120047 

Status:  Excess 

Comment:  2210  sq.  ft.,  most  recent  use- 
general  storage,  permitted  to  Dept.  of 
Labor 

GSA  Number  7-D-MO-460-F. 

Bldg.  20tt-D 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis,  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120048 

Status;  Excess 

Comment:  750  sq.  ft.,  most  recent  use- 
general  storage,  permitted  to  Dept.  of 
Labor. 

GSA  Number  7-D-MO-46(>-F. 

Bldg.  222 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis,  MO  631 20- 

Landholding  Agency:  GSA 

Property  Number  549120049 

Status:  Excess 

Comment:  16150  sq.  ft.,  most  recent  use — 

medical/dental,  permitted  to  Dept.  of 

Labor. 
GSA  Number  7-D-MO-460-F. 

Bldg.  223-A 
6400  Stratford  Avenue 
Portion  U.S.  Army  ReserNe  Center  No.  4 
St.  Louis  Co:  St.  Louis,  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120050 
Status;  Excess 

Comment:  77340  sq.  ft,  most  recent  use — 
dormitory,  permitted  to  Dept.  of  Labor. 
GSA  Number:  7-D-MO-460-F. 

Bldg.  223-B 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis,  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120051 

Status:  Excess 

Comment:  21380  sq.  ft.,  most  recent  use- 
education  bldg.,  permitted  to  Dept.  of 
Labor. 

GSA  Number  7-D-MO-460-F. 

Bldg.  230 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis.  MO  63120- 

Landbolding  Agency:  GSA 

Property  Number:  549120052 

Status:  Excess 

Comment:  1840  sq.  ft.,  most  recent  use — 

facility  maintenance,  permitted  to  Dept  of 

Labor. 
GSA  Number  7-D-4»lO-460-F. 

Bldg.  230-A 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St  Louis  Co:  St.  Louis,  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120053 

Status:  Excess 

Comment:  1890  »q.  ft,  most  recent  use- 
facility  maintenance,  permitted  to  Dept  of 
Labor. 

GSA  Number  7-D-MO-4eo-F. 

Bldg.  2S2r-A-a 


6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis.  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120054 

Status:  Excess 

Comment:  29280  sq.  ft,  most  recent  use- 
vocational  training  shop,  permitted  to  Dept. 
of  Labor. 

GSA  Number:  7-D-MO-460-F. 

Bldg.  234 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis.  MO  63120- 

LandhoWing  Agency:  GSA 

Property  Number  549120055 

Status:  Excess 

Comment:  44620  sq.  ft.,  most  recent  use— 

admin/food  service,  permitted  to  Dept.  of 

Labor 
GSA  Number  7-D-MO-460-F. 

Bldg.  237 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  Louis,  MO  63120- 
Landholdiog  A«ency:  GSA 
Property  Number.  549120058 
Status:  Excess 

Comment:  300  sq.  ft„  most  recent  use- 
storage,  permitted  to  Dept.  of  Labor 
GSA  Number  7-D-MO-460-F. 

Bldg.  244 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St  Louis,  MO  63120- 

Landholding  Agency  GSA 

Property  Number  549120057 

Status:  Excess 

Comment:  7480  sq.  ft,  most  recent  use- 
weld/ automotive  shop,  permitted  to  Dept. 
of  Labor. 

GSA  Number  7-D-MO-460-F. 

Bldg.  223C 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St  Louis.  MO  63120- 

I-andholding  Agency:  GSA 

Property  Number  549120058 

Status:  Excess 

Comment:  123  sq.  ft.,  permitted  to  Dept  of 

Labor. 
GSA  Number  7-D-MO-460-F. 

Bldg.  224B  ' 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  Louis.  MO  631 20- 

Landholding  Agency:  GSA 

Property  Number;  549120059 

Status:  Excess 

Comment:  100  sq.  ft.  permitted  to  Dept.  of 

Labor. 
GSA  Number  7-D-MO-460-F. 

Bldg.Z33A 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 . 

St.  Louis  Co:  St.  Louis,  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  546120060 

Status:  Excess 

Comment:  837  sq.  ft,  permitted  to  Dept  of 

Labor. 
GSA  Number  7-D-MO-480-F. 

Bldg.  233F 

6400  Stratford  Avenue 

Portion  US.  Army  Reserve  Center  No.  4 


Si.  Louis  Co:  St  Louis,  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120061 

Status:  Excess 

Comment:  837  sq.  ft.  permitted  to  Dept.  of 

Labor. 
GSA  Number:  7-D-^O-460-F. 

Montana 

Housing  Area  Facility  #130 
Kalispell  Air  Force  Station 
Kalispell  Co:  Flathead,  MT  59901- 
Landholding  Agency:  GSA  j 

Property  Number  189030033 
Status:  Excess 

Comment:  960  sq.  ft..  1  story  concrete  bldg . 
possible  asbestos,  easement  restrictions, 
most  recent  use — automotive  shop. 
Housing  Area  Facility  «5 
Kalispell  Air  Force  Station 
Kalispell  Co:  Flathead.  MT  59901- 
Landholding  Agencj-:  GSA  j 

Property  Number  189030034 
Status:  Excess 

Comment:  1358  sq.  ft.,  1  story  concrete  bldg., 
possible  asbestos,  easement  restni::tions, 
most  recent  use — military  training  sdiool. 
Housing  Area  Facility  #6 
Kalispell  Air  Force  Station        , 
Kalispell  Co:  Flathead,  MT  59901- 
Landholding  Agency:  GSA 
Property  Number  189030035 
Status:  Excess 

Comment:  1358  sq.  ft.  1  story  concrete  bldg . 
possible  asbestos,  easement  rectrictiont, 
most  recent  use — military  training  school. 
Housing  Area  Facility  «7 
Kalispell  Air  Force  Station  •  | 

Kahspell  Co:  Flathead.  MT  59901- 
Landholding  Agency:  GSA  | 

Property  Number  189030038 
Status:  Excess 

Comment:  1358  sq.  h.,  1  story  concrete  bldg.. 
possible  asbestos,  easement  restrictions, 
most  recent  use — military  training  school. 
Housing  Area  Facility  #8 
Kalispell  Air  Force  Station 
Kalispell  Co:  Flathead,  MT  59901- 
Landholding  Agency:  GSA  J 

Property  Number  189030037 
Status:  Excess 

Comment:  1768  sq.  ft,  1  story  concrete  bldg., 
possible  asbestos,  easement  restrictions, 
most  recent  use — military  training  school. 
Housing  Area  Facility  »9 
Kalispell  Air  Force  SUtion 
Kalispell  Co:  Flathead,  MT  59901 
Landholding  Agency:  GSA 
Property  Number:  189030038 
Status:  Excess 

Comment:  1358  sq.  ft..  1  story  concrete  bldg.. 
possible  asbestos,  easement  restrictions, 
most  recent  use — military  training  school. 
Housing  Area  Facility  #10 
Kalispell  Air  Force  Station  , 

Kalispell  Co:  Flathead.  MT  59901- 
Laodholding  Agency:  GSA 
Property  Number:  188030039 
Status:  Excess 

Comment:  1358  sq.  ft.  1  story  concrete  bldg.. 
possible  asbestos,  eaaemeat  restrictions, 
most  recent  use — military  traininf  school 
Housing  Area  Facility  #11 
Kalispell  Air  Force  Statioo 
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Kalispell  Co:  Flathead  MT  59901- 

Landholding  Agency:  GSA 

Property  Number  189030040 

Status:  Excess 

Comment:  1358  sq.  ft.,  1  story  concrete  bldg.. 

possible  asbestos,  easement  restrictions, 

most  recent  use — military  training  school. 
Housing  Area  Facility  #12 
Kalispell  Air  Force  Station 
Kalispell  Co:  Flathead.  MT  59901- 
Landholding  Agency:  GSA 
Property  Number  189030041 
Status:  Excess 
Comment:  1266  sq.  ft..  1  story  concrete  bldg., 

possible  asbestos,  easement  restrictions. 

most  recent  use — military  training  school. 

New  Mexico 

Bldg.  2E 

Conchas  Lake  Project  Office 
(See  County)  Co:  San  Miguel,  NM  88416- 
Landholding  Agency:  COE 
Property  Number  319011538 
Status:  Underutilized 
Comment:  1000  sq.  ft.;  1  story  adobe 
residence. 

New  York 

■ja  Bldgs. 

Nike 

New  York  01  Housing 

Tappan  Co:  Rockland.  NY 

Ldndholding  Agency:  COE — BC 

Property  Number.  319011049,  319011070- 

319011104 
Status:  Excess 
Base  closure 
Comment:  897  sq.  ft.  each.  1  story  wood  frame 

residences  on  concrete  slabs. 

Nike 

New  York  01  Housing 

401  Lafayette  Street 

Tappan  Co:  Rockland,  NY  10983- 

Landholding  Agency:  COE-BC 

Property  Number:  319011105 

Status:  Excess 

Base  closure 

Comment:  897  sq.  ft..  1  story  wood  frame 

residence  on  concrete  slab,  fire  damage — 

need  repairs. 
Fog  Signal  Building 
Tibbetts  Point  Light  Station 
Cape  Vincent  Co:  Jefferson,  NY  13618- 
Landholding  Agency:  GSA 
Property  Number  549040015 
Status:  Excess 
Comment:  792  sq.  ft.,  1  story  brick,  most 

recent  use — power  house,  lease 

restrictions. 
CSA  Number:  2-U-NY-799 

Bldg.  1 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Numben  549120008 

Status:  Excess 

Comment:  31519  sq.  ft..  7  story  brick  frame, 
presence  of  asbestos  on  pipe  insulation, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number:  2-N-NY-797 

Bldg.  2 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings.  NY  11251- 
^andholding  Agency:  CSA 


Property  Number:  549120009 

Status:  Excess 

Comment:  35537  sq.  ft..3  story,  bay  brick 

frame,  pres.  of  asbestos  on  pipe  insula.. 

most  recent  use— office,  storage,  auto  shop. 

scheduled  to  be  vacated  Oct.  1992. 
GSA  Number:  2-N-NY-797. 

Bldg.  3 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120010 

Status:  Excess 

Comment:  2700  sq.  ft.,  2  story,  brick  frame. 

most  recent  use— office,  scheduled  to  be 

vacated  Oct.  1992. 
GSA  Number:  2-N-NY-797. 

Bldg.  4 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Numben  549120011 

Status:  Excess 

Comment:  60400  sq.  ft..  1  story,  bay  brick 

frame,  most  recent  use — warehouse  4  rec. 

center,  presence  of  asbetos  on  pipe 

insulation,  scheduled  to  be  vacated  Oct. 

1992. 
GSA  Number  2-N-NY-797. 

Bldg.  5 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Numben  549120012 

Status:  Excess 

Comment:  3330  sq.  ft.,  2  story,  brick  frame. 

most  recent  use — office,  scheduled  to  be 

vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  10 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

P;operty  Number:  549120015 

Status:  Excess 

Comment:  3100  sq.  ft.,  1  story,  concrete  & 
fiberglass  frame,  no  utilities,  most  recent 
use — storage,  scheduled  to  be  vacated  Oct 
1992. 

GSA  Number:  2-N-NY-797. 

Bldg.  306 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number:  549120016 

Status:  Excess 

Comment:  8364  sq.  ft.,  1  story,  brick  frame. 

presence  of  asbestos  on  pipe  insulation. 

most  recent  use — storage,  scheduled  to  be 

vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  311 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings,  NY  11251- 
Landholding  Agency:  GSA 
Property  Number:  549120017 
Status:  Excess 

Comment:  9720  sq.  ft.,  2  story,  brick  frame, 
needs  heating  system  repairs,  needs  rehab. 


presence  of  asbestos  on  pipe  insulat.,  most 
recent  use — ofc/storage,  sched.  to  be 
vacated  Oct.  1992. 
GSA  Number:  2-N-NY-797. 

Bldg.  316 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120019 

Status:  Excess 

Comment:  3952  sq.  ft.,  1  story,  brick  frame, 
needs  heating  system  repairs,  potential 
utils.,  presence  of  asbestos  on  pipe 
insulation,  most  recent  use — storage,  sched. 
to  be  vacated  10/92. 

GSA  Number  2-N-NY-797. 

Bldg.  353 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120020 

Status:  Excess 

Comment:  670  sq.  ft.,  1  story,  brick  frame, 
hmited  utiUties,  needs  rehab,  most  recent 
use — storage,  needs  heating  system  repairs 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  670 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120021 

Status:  Excess 

Comment:  Concrete  block  gasoline  station,  no 

sanitary  or  heating  facilities,  scheduled  to 

be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  672 

Naval  Station  New  York  ^ 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120023 

Status:  Excess 

Comment:  400  sq  ft.,  1  story,  wood  frame. 

most  recent  use — pool  house  scheduled  to 

be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  Rl 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

I.andholding  Agency:  GSA 

Property  Number;  549120025 

Status:  Excess 

Comment:  5274  sq.  ft,,  2  story  single  family 
housing,  brick  veneer/wood  frame, 
presence  of  asbestos  on  pipe  insulation, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-.N-NY-797. 

Bldg.  R2 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120026 

Status:  Excess 

Comment:  2400  sq.  ft.,  2  story  single  family 
hsg.,  cement  asbestos/wood  frame,  needs 
heating  system  repairs,  presence  of 
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presence  of  asbestos  on  pipe  insulat.,  most 
recent  use — ofc/storage,  sched.  to  be 
vacated  Oct.  1992. 
CSA  Number:  2-N-NY-797. 
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Bldg.  316 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  CSA 

Property  Number  549120019 

Status:  Excess 

Comment:  3952  sq.  ft.,  1  story,  brick  frame, 
needs  heating  system  repairs,  potential 
utils.,  presence  of  asbestos  on  pipe 
insulation,  most  recent  use — storage,  sched. 
to  be  vacated  10/92. 

CSA  Number  2-N-NY-797. 

Bldg.  353 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120020 

Status:  Excess 

Comment:  670  sq.  ft.,  1  story,  brick  frame, 
hmited  utilities,  needs  rehab,  most  recent 
use — storage,  needs  heating  system  repairs 
scheduled  to  be  vacated  Oct.  1992. 

CSA  Number:  2-N-NY-797. 

Bldg.  670 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120021 

Status:  Excess 

Comment:  Concrete  block  gasoline  station,  no 

sanitary  or  heating  facilities,  scheduled  to 

be  vacated  Oct.  1992. 
CSA  Number:  2-N-NY-797. 

Bldg.  672 

Naval  Station  New  York  ^ 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number:  549120023 

Status:  Excess 

Comment:  400  sq  ft.,  1  story,  wood  frame, 

most  recent  use — pool  house  scheduled  to 

be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  Rl 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

I.andholding  Agency:  GSA 

Property  Number:  549120025 

Status:  Excess 

Comment:  5274  sq.  ft.,  2  story  single  family 
housing,  brick  veneer/wood  frame, 
presence  of  asbestos  on  pipe  insulation, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R2 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120026 

Status:  Excess 

Comment:  2400  sq.  ft..  2  story  single  family 
hsg.,  cement  asbestos/wood  frame,  needs 
heating  system  repairs,  presence  of 


asbestos  on  pipe  insulation,  scheduled  to 
be  vacated  10/92. 
GSA  Number  2-N-NY-797. 

Bldg.  R3 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120027 

Status:  Excess 

Comment:  2400  sq.  ft..  2  story  single  family 
hsg..  cement  asbestos/wood  frame, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-N'Y-797. 

Bldg.  R4 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120028 

Status:  Excess 

Comment:  2517  sq.  ft.,  3  story  four-family 
housing,  brick  asbestos/tile  frame, 
scheduled  to  be  vacated  Oct  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R5 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120029 

Status:  Excess 

Comment:  2140  sq.  ft.,  1  story  single  family 

residence,  brick  frame,  scheduled  to  be 

vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  R6 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120030 

Status:  Excess 

Comment:  2140  sq.  ft.,  1  story  single  family 
residence,  brick  frame,  needs  rehab, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R7 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number;  549120031 

Status:  Excess 

Comment:  2140  sq.  ft..  1  story  single  family 
housing,  brick  frame,  needs  rehab, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number:  2-N-NY-797. 

Bldg.  R103 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120032 

Status:  Excess 

Comment:  1650  sq.  ft..  2  story,  brick  frame, 
needs  heating  system  repairs,  limited  utils., 
most  recent  use — storage,  presence  of 
asbestos  on  pipe  ins.,  scheduled  to  be 
vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R103A 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings.  NY  11251- 


Landholding  Agency:  GSA 

Property  Number  549120033 

Status:  Excess 

Comment:  2620  sq.  ft..  1  story,  concrete  block 
frame,  hmited  utils..  most  recent  use — 
garage,  presence  of  asbestos  on  pipe 
insulation,  scheduled  to  be  vacated  Oct. 
1992. 

GSA  Number:  2-N-NY-797. 

Bldg.  R104 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120034 

Status:  Excess 

Comment:  712  sq.  ft..  2  story,  brick  frame, 
most  recent  use — bachelor  officers 
quarters,  scheduled  to  be  vacated  Oct. 
1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R109 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number:  549120035 

Status:  Excess 

Comment:  2  story,  brick  frame,  limited 
utilities,  needs  heating  syst.  repairs,  most 
recent  use — storage  &  garage,  presence  of 
asbestos  on  pipe  insul.,  scheduled  to  be 
vacated  Oct.  1992. 

GSA  Number:  2-N-NY-797. 

Bldg.  R426 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120036 

Status:  Excess 

Comment:  2409  sq.  ft..  1  story,  brick  frame, 
needs  heating  system  repairs,  most  recent 
use — storage,  presence  of  asbestos  on  pipe 
ins.,  limited  utils.  scheduled  to  be  vacated 
Oct.  1992. 

GSA  Number  2-N-NY-797, 

Bldg.  R448 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120037 

Status:  Excess 

Comment:  969  sq.  ft.,  1  story,  concrete  &  glass 

frame,  limited  utilities,  needs  major  rehab. 

most  recent  use — greenhouse,  scheduled  to 

be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  R475 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY11251- 

Landholding  Agency:  GSA 

Property  Number:  549120039 

Status:  Excess 

Comment:  1789  sq.  ft..  1  story,  concrete  block 
frame,  most  recent  use — auto  hobby  shop, 
presence  of  asbestos  on  pipe  insulation 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Bldg.  R476 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings,  NY  11251- 
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Landholding  Agency:  GSA 

Property  Number  549120040  I 

Status:  Excess 

Comment:  36  sq.  ft.,  1  story,  metal  frame. 

most  recent  use — security  gate  house. 

needs  heatmg  system  repairs,  scheduled  to 

be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  RG 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  ?^  11251- 

Landholding  Agency:  GSA 

Property  Number  549120041 

Status:  Excess 

Comment:  15490  sq.  ft..  3  story,  brick  &  stucco 
frame,  needs  heating  system  repairs,  needs 
major  rehab,  presence  of  asbestos  on  pipe 
ins.,  scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797.  ,• 

Bldg.  R8R9  ! 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120042 

Status:  Excess 

Comment:  2800  sq.  ft..  2  story,  brick  frame. 

most  recent  use — residential  duplex. 

scheduled  to  be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  R95 

Naval  Station 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  779010256 

Status:  Excess 

Comment:  41800  sq.  ft..  2  story,  stone  frame. 

needs  heating  system  repairs,  pres.  of 

asbestos  on  pipe  ins.,  needs  major  rehab. 

NYS  Historical  Landmark,  sched.  to  be 

vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  RD 

Naval  Station 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GS.'V 

Property  Number  779010257 

Status:  Excess 

Comment:  14120  sq.  ft.,  2  story,  brick  &  stone 

frame,  needs  heating  system  repairs,  pres. 

of  asbestos  on  pipe  ins.,  needs  major  rehab, 

sched.  to  be  vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Bldg.  305 

Naval  Station 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  779010258 

Status:  Excess 

Comment:  18920  sq.  ft..  2  story,  brick  frame, 
limited  util..  needs  major  rehab,  presence 
of  asbestos  on  pipe  insulation,  needs 
heating  system  repairs,  scheduled  to  be 
vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Pennsylvania 

Conemaugh  River  Lake 
Road  #1,  Box  702 
Saltsburg  Co:  Indiana,  PA  15681- 
Landholding  Agency:  COE 
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Property  Number  319010019 

Status:  Unutilized 

Comment:  2642  8<i.  ft.;  one  unit  of  brick/frame 

duptex;  mo«t  recent  o«e — re«tdence. 
BIdg.— Cowanesque  Lake 
Tioga  Co:  Tioga.  PA  tfl946- 
Location:  Located  on  north  side  of  Bliss  Road 

across  from  Cowanesque  Dam  Office 
Landholding  Agency:  COE 
Property  Number  319120003 
Status:  Excess 
Comment:  2640  sq.  ft..  1  story  wood  frame, 

most  recent  use — storage,  off-site  removal 

only 

Virginia 

Tract  »H  3331-E 

)ohii  H.  KeiT  Reservoir  -^^ 

Woodframe  House 
South  Boston  Co:  Halifax  VA 
Landholding  Agency:  COE 
Property  Number.  319110027 
Status:  Excess 

Comment:  1040  sq.  ft.;  1  story  wood  frame 
residence;  off-site  reroo\'al  only. 

Washington 

Mica  Peak  Radio  Station 

Approx.  IS  mites  SE  of  SpcAaoe 

Spokane  Co:  Spokane.  WA  99210- 

Landholding  Agency:  GSA 

Property  Number  549120065 

Status:  Excess 

Comment:  25  X  48  ft.  on  0.4  acres  1  story 
concrete  block,  most  recent  use — radio 
communications,  only  accessible  from  late 
June  to  October. 

GSA  Number  9-B-WA-895. 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown.  Wl  5411S- 

Landholding  Agency:  COE 

Property  Number  319011526 

Status:  Unutilized 

CoRunent:  1224  sq.  ft.;  2  story  brick /wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Und  (by  State) 

Colorado 

Paonia  Govt.  Housing  Camp 

Sottthside  of  2nd  Street  at  Clark  Avenue 

Paonia  Co:  Delta.  CO  81428- 

Landholding  Agency:  GSA 

Property  Number  549120004 

Status:  Excess 

Comment:  1.4  acres  with  paved  parking  and 

basketball  court,  potential  utilities. 
GSA  Number  7-GR-^XMl3-C. 

Georgia 

E.  O.  Tract  A 

].  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Ca  Columbia.  GA 
Location:  3  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011516 
Status:  Unutilized 
Comment:  17  acres;  potential  utilities;  most 

recent  use — forest  and  wfldMe  reserve. 
E.  O.  Tract  B 

J.  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Co:  Cohnnfola.  CA 


Location:  3  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Nwiiber  319011517 
Status:  Unatiliaed 
Comment;  88  acres;  potential  utilities;  most 

recent  ijse — forest  and  wildlife  reserve. 

E.  O.  Tract  D 

J.  Strom  Thurmond  Dam  and  Reservoir 

(See  County)  Co:  Lincoln.  GA 

Location:  Northwest  of  Forest  Lake  Estates 

on  Dozier  Branch. 
Landholding  Agency:  COE 
Property  Number  319011518 
Status:  Unutilized 
Comment:  7  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  F 

J.  Strom  Thurmond  Dam  and  Reservoir 

(See  County)  Co:  Columbia.  GA 

Location:  Approximately  2  miles  east  of  GA 

104  and  Keg  Creek  Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011519 
Status:  Unutilized 
Comment:  29  acres;  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve. 

E.  O.  Tract  E 

).  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Co:  Columbia,  GA 
Location:  Approximately  \Vt  miles  east  of 

GA  104  and  Keg  Creek  Road  Intersection. 
Landholding  Agency:  COE 
Property  Number  319011520 
Status:  Unutilized 
Comment:  12  acres;  potential  utilities:  most 

recent  use — forest  reserve  and  wildlife 

management. 

E.  O.  Tract  G 

J.  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Co:  Columbia.  GA 
Location:  4  miles  east  of  GA  104  and  Ridge 

Road  Intersection. 
Landholduig  Agency:  COE 
Property  Number  319011521 
Status:  Unutilized 
Conmient:  8  acres;  potential  utilities:  BHMt 

recent  use — forest  and  wildlife  reserve. 
E.  O.  Tract  H 

|.  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Co:  Columbia.  GA 
Location:  4  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011522 
Status:  Unutilized 
Comment:  7  acres;  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve 
E.  O.  Tract  I 

].  Strom  Thurmond  Dam  and  Reservoir 
(See  County)  Co:  Columbia.  GA 
Location:  4  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011523 
Status:  UoutiMxed 
CoBiotent  8  acres:  potential  otibties:  most 

recent  use — forest  and  wildlife  reserve. 

Kansas 

Paradise  Point 

Public  Use  Area  (Perry  Lake) 
Perry  Co:  {efferson,  KS  86073- 
Location:  Upper-east  readies  of  the  Perry 
Lake  project,  approximately  8S^  miles  west 


of  Oskaloosa.  8%  miles  southeast  of  Vally 

Falls. 
Landholding  Agency:  COE 
Property  Number  319011540 
Status:  Underutilized 
Comment:  479  acres;  portion  in  Floodway/ 

reservoir  flood  control  area;  remote 

location. 
Grasshopper  Pomt 
Public  Use  Area  (Perry  Lake) 
Perry  Co:  Jefferson.  KS  66073- 
Location:  Along  the  west  shore  of  Perrj'  Lake. 

5  miles  east  [gravel  road)  from  Meridan.  5 

miles  south  hx)m  Ozawkic. 
Landholding  Agency:  COE 
Property  Number  319011541 
Status:  Underutilized 
Comment:  174  acres;  portion  in  floodway/ 

reservoir  flood  control  area;  remote 

location. 
Sunset  Ridge 

Public  Use  Area  (Perry  Lake) 
Perry  Co:  Jefferson.  KS  66073- 
Location:  Upper-west  reaches  of  the  Perry 

Lake  project  approximately  8  miles  south 

from  Vally  Falls. 
Landholding  Agency:  COE 
Property  Number  319011542 
Status:  Underutilized 
Comment:  279  acres;  portion  in  Floodway/ 

reservoir  flood  control  area;  remote 

location. 
Dragoon  Access  Area 
Pomona  Lake 

Vassar  Co:  Osage.  KS  66543- 
Location:  Upper  reaches  of  north  shore  of  the 

Pomona  Lake,  approximately  105  miles 

north  and  east  of  Lundon. 
Landholding  Agency:  COE 
Property  Number  319011543 
Status:  Underutilized 
Cotnment:  110  acres;  portion  in  fkx>dway/ 

reservoir  flood  control  area. 

Massachusetts 

Por.  of  Former  Navy  Arama  PiL 

Fort  Hill  Street 

Hingham  Co:  Plymouth.  MA  02043- 

Location:  Across  from  Bus  Company  Parking 

Garage. 
Landholding  Agency:  GSA 
Property  Number  549030017 
Status:  Excess 
Comment:  1.129  acres,  gravel  pavement,  most 

recent  use — parking  lot 
GSA  Number  2-GR-MA-591B. 

New  York 

Land  671 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number  549120022 

Status:  Excess 

Comment:  50  ft.  by  25  f^.,  most  recent  use — 

swimming  pool  concrete  frame,  scheduled 

to  be  vacated  Oct  1992. 
GSA  Number  2-N-NY-797. 

Playing  Field-^75 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings.  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120024 
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of  Oskaloosa,  8V4  miles  southeast  of  Vally 

Falls. 
Landholding  Agency:  COE 
Property  Number  319011540 
Status:  Underutilized 
Comment:  479  acres;  portion  in  Floodway/ 

reservoir  flood  control  area;  remote 

location. 
Grasshopper  Pomt 
Public  Use  Area  (Perry  L.ake} 
Perry  Co:  Jefferson.  KS  66073- 
Location:  Along  the  west  shore  of  Perrj'  l^ke, 

5  miles  east  (gravel  road)  from  Meridan.  5 

miles  south  from  Ozawkic. 
Landholding  Agency:  COE 
Property  Number.  319011541 
Status:  Underutilized 
Comment:  174  acres:  portion  in  floodway/ 

reservoir  flood  control  area;  remote 

location. 
Sunset  Ridge 

Public  Use  Area  (Perry  Lake) 
Perry  Co:  Jefferson.  KS  66073- 
Location:  Upper-west  reaches  of  the  Peny 

Lake  project  approximately  8  miles  south 

from  Vally  Falls. 
Landholding  Agency:  COE 
Property  Number  319011542 
Status:  Underutilized 
Comment:  279  acres:  portion  ia  Floodway/ 

reservoir  flood  control  area;  remote 

location. 
Dragoon  Access  Area 
Pomona  Lake 

Vassar  Co:  Osage.  KS  86543- 
Location:  Upper  reaches  of  north  shore  of  the 

Pomona  Lake,  approximately  10.5  miles 

north  and  east  of  Lundon. 
Landholding  Agency:  COE 
Property  Number  319011543 
Status:  Underutilized 
Comment:  110  acres;  portion  in  floodway/ 

reservoir  flood  control  area. 

Massachusetts 

Por.  of  Former  Navy  Amma  WL 

Fort  Hill  Street 

Hingham  Co:  Plymouth.  MA  02043- 

Location:  Across  from  Bus  Company  Parking 

Garage. 
Landholding  Agency;  GSA 
Property  Number  549030017 
Status:  Excess 
Comment:  1.129  acres,  gravel  pavement,  most 

recent  use — pariuag  lot 
GSA  Number  2-GR-MA-581B. 

New  York 

Land  671 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings.  NY  11251- 

Landholding  Agency:  GSA 

Property  Number:  549120022 

Status:  Excess 

Comment  50  ft.  by  25  ft.,  most  recent  use — 

swimming  pool  concrete  frame,  scheduled 

to  be  vacated  Oct  1992. 
GSA  Number  2-N-NY-797. 
Playing  Field— 675 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings,  NY  11251- 
Landholding  Agency:  GSA 
Property  Number.  549120024 


Status:  Excess 

Comment:  67974  sq.  ft.,  limited  utilities,  most 

recent  use — baseball  field,  scheduled  to  be 

vacated  Oct.  1992. 
GSA  Number  2-N-NY-797. 

Land  R464/R474 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  GSA 

Property  Number:  549120043 

Status:  Excess 

Comment:  90'  X  45'  each,  concrete  over 
gravel,  most  recent  use — tennis  courts, 
scheduled  to  be  vacated  Oct.  1992. 

GSA  Number  2-N-NY-797. 

Parking  Lot 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co;  Kings.  NY  11251- 

Landholding  A^jency:  GSA 

Property  Number  549120044 

Status:  Excess 

Comment:  425  ft.  long  by  300  ft.  wide, 
potential  utilities,  most  recent  use — paved 
parking  lot,  scheduled  to  be  vacated  Oct 
1992. 

GSA  Number  2-N-NY-797. 

Pennsylvania 

L.oyalhanne  Lake 

RD2 

Saltsburg  Co:  Westmoreland,  PA 

Location:  Fronts  on  state  route  185. 

Landholding  Agency:  COE 

Property  Number  319011002 

Status;  Underutilized 

Comment;  15  acres;  radio  communication 

antenna  located  on  portion  of  land;  most 

recent  use — park  and  recreation. 
East  Branch  Clarion  River  Lake 
Wilcox  Co;  Elk,  PA 
Location;  Free  camping  area  on  the  right  bank 

off  entrance  roadway. 
Landholding  Agency;  COE 
Property  Number  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — free 

campground. 

South  Carolina 

E.  O.  Tract  J 

J.  Strom  Thurmond  Dam  and  Reservoir 

Co:  McCormick,  SC 

Location:  4  miles  southwest  of  Plum  Branch 

SC  on  road  to  Clarks  Mill  Marina. 
Landholding  Agency:  COE 
Property  Number  319011514 
Status:  Unutilized 
Comment:  57  acres:  potential  utilities;  most 

recent  use — forest  and  wildlifl  reserve. 

'   E.O.  Tract  C 

J.  Strom  Thurmond  Dam  and  Reservoir 

Co:  McCormick,  SC 

Location:  Approximately  1  mile  north  of  US 

221  and  SC  28  intersection. 
Landholding  Agency:  COE 
Property  Number  319011515 
Status:  Unutilized 

Comment:  70  acres;  potential  utilities;  most 
recent  use — forest  and  wildlife  reserve. 

South  Dakota 

Por.  of  Pactola  Dist.  Ad.  Site 

803  Soo  San  Drive 

Rapid  City  Co:  Pennington,  SD  57702- 


Landholding  Agency:  GSA 
Property  Number:  159130003 
Status;  Excess 

Comment:  5.58  acres,  potential  utilities. 
GSA  Number  7-A-SD-511. 

Texas  * 

Part  of  Tract  A-10 

(See  County)  Co:  Tarrant  TX 

Location:  Off  FM  2499  at  north  end  of  dam 

embankment. 
Landholding  Agency:  COE 
Property  Number  319010390 
Status:  Excess 
Comment:  0.29  acres;  most  recent  use — 

parking  lot. 
Part  of  Tract  340 
Joe  Pool  Lake 

(See  County)  Co:  Dallas,  TX 
Landholding  Agency:  COE 
Property  Number  319010400 
Status:  Unutilized 
Comment;  1  acre:  future  use — recreation. 

Suitable/  To  Be  Excess 

Buildings  (by  State) 

Kentucky 

BIdg. — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin.  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130004 
Status:  Unutilized 

Comment:  64  sq.  ft.,  1  story  wood  frame,  most 
recent  use — utility,  off-site  use  only. 

Michigan 

Former  C.  G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Marie  Co:  Chippewa,  MI  49783- 

Location:  3  miles  east  of  downtown  Sault  Ste. 

Marie. 
Landholding  Agency:  COE 
Property  Number  319011573 
Status:  Excess 
Comment:  1411  sq.  ft.;  2  story;  wood  frame  on 

.62  acres;  needs  rehab;  secured  area  with 

alternate  access. 

Texas 

Bldg.  6-B 

Brazos  River  Floodgates 

Freeport  Co:  Brazoria,  TX  77541- 

Location;  5  miles  south  of  Freeport. 

Landholding  Agency:  COE 

Property  Number  319110030 

Status;  Unutilized 

Comment:  1100  sq.  ft.;  2  story  wood  frame; 
needs  major  rehab;  possible  asbestos;  off- 
site  use  only. 

Bldg.  6-C 

Colorado  River  Locks 
109  Colorado  River  Locks 
Matagorda  Co:  Matagorda,  TX  77547- 
Landholding  Agency:  COE 
Property  Number  319110031 
Status:  Unutilized 

Comment;  1100  sq.  ft.;  1  story  wood  frame; 
needs  rehab;  off-site  use  only. 

Land  (by  State) 
Kansas 

Parcel  #1 
Fall  River  Lake 
Section  26 


(See  County)  Co;  Greenwood.  KS 
Landholding  Agency:  COE 
Property  Number  319010065 
Status;  Unutilized 
Comment:  155  acres;  most  recent  us 

recreation  and  leased  cottage  sites. 
Parcel  «2 
Fall  River  Lake 
Section  25  and  26 
(See  County)  Co:  Greenwood.  KS 
Landholding  Agency:  COE 
Property  Number  319010066 
Status:  Excess 
Comment:  38.62  acres;  most  recent  use — 

recreation. 
Parcel  *3 
Fall  River  Lake 
Section  26 

(See  County)  Co:  Greenwood,  KS 
Landholding  Agency:  COE 
Property  Number  319010067 
Status:  Excess 
Comment:  22.44  acres:  most  recent  use — 

recreation. 

Kentucky 

Tract  B — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin,  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130002 
Status:  Unutilized 

Comment:  10  acres,  most  recent  use- 
recreational,  possible  periodic  flooding. 

Tract  A— Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin,  KY  41095- 

Landholding  Agency:  COE 

Property  Number  319130003 

Status:  Unutilized 

Comment:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  C — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin,  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130005 
Status;  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 

Massachusetts 

Buffumville  Dam 
Flood  Control  Project 
Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 
Location:  Portion  of  tracts  B-200.  B-248, 
B-251,  B-204,  B-247,  B-200,  and  B-256 
Landholding  Agency:  COE 
Property  Number:  319010016 
Status;  Excess 
Comment:  1.45  acres. 
Conant  Brook  Dam 
Flood  Control  Dam 
Wales  Road 

Monson  Co:  Hampden.  MA  01057- 
Location:  Portion  of  Tract  211 
Landholding  Agency:  COE 
Property  Number  319010017 
Status:  Excess 
Comment:  5.27  acres. 

Hodges  Village 

Dam  Flood  Control  Project 

Old  Howarth  Road 

Oxford  Co;  Worcester,  MA  01540-0500 
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Location:  Portion  of  Tracl  A-108.  See  Pro)«ct 
Manager  at  HodgM  Vilt«ge  0«n.  Oxford. 
MA  (506)  987-26ea 

Landholding  Agency:  COE 

Property  Number  31fl0110W 

Status:  Excesa 

Comment:  6.02  acres:  3  acres  paved  road, 
subject  to  utility  easement. 

Oklahoma 

Parcel  No.  100 
Lake  Texoma 
Section  25.  T7S,  R5E 
Eiios  Co:  Marshall.  OK 
LocatMXi:  1  mile  northeasl  of  £nos 
Landholding  Agency;  COE 
Property  Number  319010440 
Status:  Unutilized 

Comment- 11.77  acres;  most  recent  use — 
recreat'on. 

Parcel  No.  7 
Kaw  Lake 
Section  27 

(See  County]  Co:  Kay.  OK 
Landholding  Agency:  COE 
Property  Number:  319010642 
Status:  Excess 

Comment:  21  acres;  potential  utilities;  most 
recent  use — recreation. 

Parcel  No.  3 

Sardis  Lake 

Section  21 

(See  Countj')  Co:  Latimer.  OK 

Landholding  Agency:  COE 

Property  Number:  319(n0843 

Status:  Excess 

Comment:  2.5  acres:  potential  utilities:  most 

recent  use — wildlife  management 
Parcel  No.  4 
Sardis  Lake 
Section  21 

(See  County)  Co:  Latimer.  OK 
Landholding  Agency:  COE 
Property  Number:  319010844 
Status:  Excess 
Comment;  4.5  acres'  potential  otilitier.  most 

recent  use — wi'd'iife  management. 

Parcel  7 

Fort  Gibson  Lake 

Section  6 

(See  County)  Co:  Cherokee.  OK  74434 

Landholding  Agency:  COE 

Property  Number:  319010869 

Status:  Unutilized 

Comment:  16.31  acres:  potential  utilities;  nwst 

rpcent  use  recreational  and  development. 
Parcel  14 
Fort  Gibson  Lake 
Section  20 

(See  County)  Co:  Cherokee.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010870 
Status:  Unutilized 
Comment:  52.09  acres:  potential  utilities; 

subject  to  haying/grazing  leases:  most 

recent  use — recreational. 
Parcel  15 
Fort  Gibson  Lake 
Section  22 

(See  County)  Co:  Cherokee.  OK  74434 
Landholding  Agency:  COE 
Property  Number:  319010871 
Status:  Unutilized 
Comment:  7.51  acres;  potential  utilities:  most 

recent  use — recreational. 


Parcel  28 
Fort  Gibson  Lake 
Section  35 

(See  CoiBtyl  Co:  K4ajres.  OK  74434 
Landholding  Agency:  COE 
Property  Number:  319010877 
Status:  Unutilized 

Comment:  36.59  acres;  potential  utilities:  and 
intensive;  most  recent  use — recreational. 

Parcel  75 

Fort  Gibson  Lake 

Section  16 

(See  County)  Co:  Mayes.  OK  74434 

Landholding  Agency:  COE 

Property  Number  319010887 

Status;  Excess 

Comment:  45  acres;  potential  utilities:  subject 

to  haying  lease  and 
flowage  easement;  most  recent  ase — 

recreational. 
Parcel  88 
Fort  Gibson  Lake 
Section  7 

(See  County)  Co:  Wagoner.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319010899 
Status:  Unutilized 
Comment:  14  acres:  potential  utilities:  subject 

to  grazing  lease:  most  recent  use — 

recreational. 
Parcel  89 
Fort  Gibson  Lake 
Section  7 

(See  County)  Co:  Wagoner.  OfC  74434 
LandholdioK  Agency:  COE 
Property  Number:  319010900 
Status'  Excess 
Comment:  16  acrer  potential  utilities;  subject 

to  grazing  lease  and  flowage  easement 

most  recent  use — recreational. 

Parcel  95 

Fort  Gibson  Lake 

Section  33 

(See  County)  Co:  Wagoner,  OK  74434 

Landholding  Agency:  COE 

Property  Number:  319010906 

Status:  Unutilized 

Comment:  8  acres;  potential  utilities:  most 

recent  use — recreational. 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11 

(See  County)  Co:  Mayes,  OK  74434 
Landholding  Agency-  COE 
Property  Number  3190113n 
Status:  Underutilized 
Comment:  125  acres;  potential  utilities; 

portioD  subject  to  grazing  lease  and 

flowage  easements. 

Parcel  No.  49 

Fort  Gibson  Lake 

Section  15 

(See  County)  Co:  Mayes.  OK  74434 

Landholding  Agency:  COE 

Property  Number:  319011377 

Status:  Excess 

Comment:  26.94  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 

Parcel  No.  61 

Fort  Gibson  Lake 

Section  13 

(See  County)  Co:  Mayes.  OK  74434 

Landholding  Agency:  COE 

Property  Number;  319011388 


Status:  Excess 

Comment:  54  acres:  potential  utilities;  subject 

to  flowage  easement;  most  recent  use — 

recreation. 

Parcel  No.  99 
Fort  Gibson  Lake 
Section  21 

(See  County)  Co:  Wagoner,  OK  74434 
Landholding  Agency:  COE 
Property  Number:  319011400 
Status:  Excess 

Comment:  5  acres;  small  creek  on  land:  most 
recent  use — recreation. 

Parcel  No.  102 

Fort  Gibson  Lake 

Section  33 

(See  County]  Co;  Wagoner,  OK  74434 

Landholding  Agency:  COE 

Property  Number:  31S011403 

Status:  Excess 

Comment:  7  acres;  subject  to  graziivg  lease: 

most  recent  use — recreation. 
Parcel  No.  105 
Fort  Gibson  Lake 
Section  14.  22  and  23 
(See  County)  Co:  Wagoner.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011406 
Status:  Underutilized 
Comment:  375  acres;  portion  is 

environmentally  protected;  most  recent 

use — recreation. 

Oregon 

Tract  108  (Portion  of) 
Willow  Creek  Lake  Project 
Heppner  Co:  Morrow.  OR  77836 
Location:  Located  up  hill  from  the  left 

abutment  of  the  dam  stmcture. 
Landholding  Agency:  COE 
Property  Number  319011687 
Status:  Unutilized 
Comment:  2.25  acres;  unimproved  land: 

secured  area  with  alternate  access. 

Pennsylvania 

Tract  B-202  (Portion  of] 

Stillwater  Reservoir 

Forest  City  Co:  Susquehanna,  PA  18421- 

Location:  On  the  Lackawanna  River,  4  miles 

north  of  Forest  City. 
Landholding  Agency:  COE 
Property  Number  319010009 
Status:  Unutilized 
Comment:  70  acres;  property  divided  by  a 

creek;  access  to  majority  of  the  land  is 

difficult. 
GSA  Number:  PA-P-0065. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham,  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number  319010942 
Status:  Excess 
Comment  6.93  acres:  subject  to  existing 

easements. 

Texas 

Tract  1-957 
Whitney  Lake 
Bosque  Co:  Bosque.  TX 
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Buildings  (b) 


Tiday.  December  6,  1991  /  Notices 


3K  74434 

I 

77 

ential  utilities:  and 
se — recreational. 


DK  74434 

87 

tial  utilities:  subject 

scent  use — 


r.  OK  74434 

89 

lia!  utilities:  subject 
scent  use — 


r.  OK  74434 

00 

tial  utilities;  subject 
Mage  easement 
itional. 


r,  OK  74434 

106 

lal  titilities:  most 
il. 


3K  74434 
; 

in 

ntial  utilities: 
3g  lease  and 


C»:  74434 

E 
177 

tential  utilities; 
ng  lease  and 


OK  74434 
E 

iea 


Status:  Excess 

Conmient:  54  acres:  potential  utilities:  subject 

to  flowagc  easement;  most  recent  use — 

recreation. 

Parcel  No.  99 
Fort  Gibson  Lake 
Section  21 

(See  County)  Co:  Wagoner.  OK  74434 
Landholding  Agency:  COE 
Property  Number:  319011400 
Status:  Excess 

Comment:  5  acres:  small  creek  on  land:  most 
recent  use — recreation. 

Parcel  No.  102 

Fort  Gibson  Lake 

Section  33 

(See  County]  Co:  Wagoner,  OK  74434 

Landholding  Agency:  COE 

Property  Number.  31S011403 

Status:  Excess 

Comment:  7  acres:  subject  to  grazing  lease: 

most  recent  use — recreation. 
Parcel  No.  105 
Fort  Gibson  Lake 
Section  14.  22  and  23 
(See  County)  Co:  Wagoner.  OK  74434 
Landholding  Agency:  COE 
Property  Number  319011406 
Status:  Underutilized 
Comment:  375  acres:  portion  is 

environmentally  protected:  most  recent 

use — recreation. 

Oregon 

Tract  108  (Portion  of) 
Willow  Creek  Lake  Project 
Heppnec  Co:  Morrow.  OR  77838 
Location:  Located  up  hill  from  the  left 

abutment  of  the  dam  stmcture. 
Landholding  Agency:  COE 
Property  Number  319011687 
Status:  Unutilized 
Comment:  2.25  acres:  unimproved  land: 

secured  area  with  alternate  access. 

Pennsylvania 

Tract  B-202  (Portion  of) 

Stillwater  Reservoir 

Forest  City  Co:  Susquehanna.  PA  18421- 

Location:  On  the  Lackawanna  River.  4  miles 

north  of  Forest  City. 
Landholding  Agency:  COE 
Property  Number  319010009 
Status:  Unutilized 
Com.ment:  70  acres:  property-  divided  by  a 

creek:  access  to  majority  of  the  land  is 

difficult. 
GSA  Number  PA-P-0065. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  0am 
Ashland  Co:  Cheatham.  TN  37015- 
Locatioo:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number  319010942 
Status:  Excess 
Comment  8.93  acres:  subject  to  existing 

easements. 

Texas 

Tract  1-957 
Whitney  Lake 
Bosque  Co:  Bosque,  XX 


Location:  Via  Avenue  B  nirilhin  the 
'   community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110029 
Status:  Unutilized 
Comment:  .18  acres:  potential  utilities: 

encroachments  on  large  portion  of 

property. 
Tract  J-936 
Whitney  Lake 
Bosque  Co:  Bosque.  TX 
Location:  Off  F.  M.  Highway  56  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110032 
Status:  Unutihzed 
Comment:  5.4  acres;  potential  utilities. 

Tract  F-516  O.C.  Fisher  Lake 
Parallel  with  Grape  Creek  Road 
San  Angelo  Co:  Tom  Green.  TX  76902-3065 
Landholding  Agency:  COE 
Property  Number:  319120002 
Status:  Unutilized 

Comment:  2.13  acres,  potential  limited 
utilities. 

Unsuitable  Properties 
Buildings  (by  State] 

Illinois 

Former  Martin  L  King  Center 

3312  West  Grenshaw  Avenue 

Chicago  Co:  Cook.  IL  60624- 

Landholding  Agency:  GSA 

Property  Number  549130005 

Status:  Excess 

Reason:  Other 

Comment:  extensive  deterioration 

CSA  Number:  2(R)-F-IL-691 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

Carrollton  Co:  Carroll.  KY  41006- 

Landholding  Agency:  COE 

Reason:  Other 

Comment:  Spring  House. 

Building  ^ 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin.  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number:  219040417      , 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin.  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  219040418 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage. 

Bam 

Kentucky  River  Lock  and  Dam  No.  3 
Highway  561 

Pleasureville  Co:  Henry.  KY  40057- 
Landholding  Agency:  COE 
Property  Number  219040419 
Status:  Underutilized 
Reason:  Other 

Comment;  110  year  old  bam  with  crumbled 
foundation. 


Tract  111— Building 

Martins  Fork  Lake 

Smith  Co:  Harlan.  KY  40887- 

Location:  13  miles  southeast  of  Harlan  on 

Highway  987. 
Landholding  Agency:  COE 
Property  Number:  319010062 
Status:  Unutilized 
Reason:  Floodway.  ] 

Latrine 

Kentucky  River  Lock  and  Dam  Number  3 

Highway  561 

Pleasureville  Co:  Henry.  KY  40057- 

Landholding  Agency:  COE  j 

Property  Number:  319040009 

Status:  Unutilized 

Reason:  Other 

Comment:  Detached  Latrine. 

6-Room  Dwelling 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler.  KY  42273- 

Location;  Off  State  Hwy  368.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler.  KY  42273- 
Location:  Off  State  Hwy  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120011 
Status:  Unutilized 
Reason:  Floodway. 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler.  KY  42273- 
Location:  Off  State  Hwy  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway. 

2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler.  KY  42273- 

Landholding  Agency:  COE 

Property  Number  319120013 

Status:  Unutilized 

Reason:  Floodway. 

Missouri 

Building-Stockton  Lake  Project 

Old  Mill  Area 

(See  County]  Co:  Cedar,  MO  65785- 

Landholding  Agency:  COE 

Property  Number  219040414 

Status:  Unutilized 

Reason:  Floodway 

New  Mexico 

Cochiti  Lake  Project  Office 

Pena  Blanca  Co:  Pena  Blanca.  NM  87041- 

Location:  30  miles  from  Santa  Fe.  45  miles 

from  Albequerque. 
Landholding  Agency:  COE 
Property  Number  319011506 
Status:  Underutilized 
Reason:  Secured  Area. 

New  York 

Plum  Island  Light  Station 

Plum  Island 

Southfield  Township  Co:  Suffolk.  NY 


Landholding  Agency:  CSA 
Property  Number  549030004 
Status:  Excess 
Reason:  Secured  Area 
GSA  Number  2-A-NY-798. 

Bldgs.  8.  7.  R4S0 

Naval  Station  New  York 

207  Flushing  Avenue 

Brooklyn  Co:  Kings,  NY  11251- 

Landholding  Agency:  CSA 

Property  Number  549120013-549120014. 

549120038 
Status:  Excess 
Reason:  Other 

Comment:  Electrical  Substation 
GSA  Number  2-N-NY-797. 
Hospital  Area  Steam  Tunnel 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings,  NY  11251- 
Landholding  Agency:  GS.A 
Property  Number  549120045 
Status:  Excess 
Reason:  Other 

Comment  Structurally  unsound 
GSA  Number  2-N-NY-797. 
North  Street  Steam  Tunnel 
Naval  Station  New  Yori( 
207  Flushing  Avenue 
BrookK-n  Co:  Kings.  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120046 
Status:  Excess 
Reason:  Other 

Comment:  Structurally  unsound 
GSA  Number  2-N-NY-797. 

Tennessee 

Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project. 
Defeated  Creek  Recreation  Area 
Carthage  Co:  Smith,  TN  3703O- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011499 
Status:  Unutilized 
Reason:  Floodway. 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  lackson.  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  319011503 

Status:  Undemtilized 

Reclson:  Floodway. 

U.S.  Army  Reserve  Center 

920  Cherokee  Avenue 

Nashville  Co:  Davidson.  TN  37027- 

Landholding  Agency:  GSA 

Property  Number  549120066 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration 

GSA  Nimber  4-D-TN-e3a 

Texas 

Bldg.  18-22 

Fort  Point 

Galveston  Harbor  and  Channel  Project 

Galveston  Co:  Galveston,  TX  77550- 

Landholding  Agency:  COE 

Property  Number  319110033-319110037 

Status:  Unutilized 

Reason:  Secured  Are*. 


r 
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Washin){ton 

Former  Barlett  Residence 

Star  Route,  Seatons  Grove 

Elmei  City  Co:  Okanogan.  WA  99124- 

Landholding  Agency:  GSA 

Property  Number  549130001 

Status:  Excess 

Reason:  Other 

Comment:  Sfnicfurally  unsound 

GSA  Number.  9-I-WA-439-0. 

Former  Beck  Residence 

Star  Route  County  Road 

Elmer  City  Co:  Okanogan.  WA  99124- 

landholding  Agency:  GSA 

Property  Number  549130002 

Status:  Excess 

Reason:  Other 

Comment:  Structurally  unsound 

CSA  Number  9-I-WA-439-0. 

Land  (by  State) 
Alaska 

Nike  Site.  Tract  104 

Jig  Battery  "D" 

Eielson  Defense  Area 

Fairbanks  Co:  Fairbanks.  AK  99701- 

Landholding  Agency:  GSA 

Property  Number  549120001 

Status:  Excess 

Reason:  Other 

Comment:  Property  is  landlocked 

CSA  Number  9-D-AK-506-AD. 

Colorado 

Sunset  Canyon  Field  Station 
Boulder  Co:  Boulder.  CO  80302- 
Location:  5  miles  west  of  Wall  Street  on 

County  Road  118 
Landholding  Agency:  GSA 
Property  Number  549030019 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  7-C-CO-e02. 

Beaver  Creek  Well  Site 
Approx.  1  y*  miles  east  of  Brush 
Brush  Co:  Morgan.  CO  80723- 
Landholding  Agency;  GSA 
Property  Number.  549120064 
Status:  Excess 
Reason:  Floodway 
GSA  Number  7-B-CO-604. 

Kentucky 

Tract  4626 

Barkley.  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg.  KY  42211- 

I.ocation:  14  miles  from  US  Highway  68. 

l.andholding  Agency:  COE 

Property  Number  319010030 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  Hwy.  27  to  Blue  John  Road 

Bumside  Co:  Pulaski.  KY  42519- 

Landholding  Agency:  COE 

Property  Number  319010038 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

KY  Hwy.  80  to  Route  789 

Bumside  Co:  Pulaski.  KY  42519- 

Landholding  Agency:  COE 


Property  Number  319010039 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1358 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddyviile  Recreation  Area 

Eddyville  Co:  Lyon.  KY  42038- 

Location:  US  Highway  62  to  state  highway  93. 

Landholding  Agency:  COE 

Property  Number  319010043 

Status:  Excess 

Reason:  Floodway. 

Red  River  Lake  Project 

Stanton  Co:  Powell.  KY  40380- 

Location:  Exit  Mr.  Parkway  at  the  Stanton     ' 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number  319011684 
Status:  Unutilized 
Reason:  Floodway. 
Barren  River  Lock  &  Dam  No.  1 
Richardsville  Co:  Warren.  KY  42270- 
Landholding  Agency:  COE 
Property  Number  319120008 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  3 
Rochester  Co:  Butler.  KY  42273- 
Location:  Off  State  Hwy.  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120009 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  4 
Woodbury  Co:  Butler,  KY  4228»- 
Location:  Off  State  Hwy  403.  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number  319120014 
Status:  Underutilized 
Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  5 

Readville  Co:  Butler.  KY  42275- 

Location:  Off  State  Highway  185 

Landholding  Agency:  COE 

Property  Number  319120015 

Status:  Unutilized 

Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  6 

Brownsville  Co:  Edmonson.  KY  42210- 

Location:  Off  Slate  Highway  259 

Landholding  Agency:  COE 

Property  Number  319120016 

Status:  Underutilized 

Reason:  Floodway. 

Vacant  land  west  of  locksite 

Greenup  Locks  and  Dam 

5121  New  Dam  Road 

Rural  Co:  Greenup.  KY  41144- 

Landholding  Agency:  COE 

Property  Number:  319120017 

Status:  Unutilized 

Reason:  Floodway. 

E.  C.  Clements  Job  Corps  Cntr. 

1  Mile  East  of  Morganfield,  Ky. 

Morganfield  Co:  Union.  KY  42437- 

Landholding  Agency:  GSA 

Property  Number  549120002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 


GSA  Number:  4-L-KY-432-E. 

Tract  701 

Upper  Cumberland  River  Basin 

U.S.  421 

Harlan  Co:  Harlan.  KY  40831- 

Landholding  Agency:  GSA 

Property  Number  549120063 

Status:  Excess 

Reason:  Other 

Comment:  inaccessible 

GSA  Number  4-D-KY-600. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing,  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011037 
Status:  Excess 
Reason:  Other 
Comment:  highway  right  of  way. 

Missouri 

Stockton  Public  Use  Area 

Stockton  Lake 

Stockton  Co:  Cedar.  MO  65785-0632 

Location:  Adjacent  to  and  east  of  Stockton. 

MO. 
Landholding  Agency:  COE 
Property  Number:  319011471 
Status:  Underutilized 
Reason:  Floodway. 
Smith's  Fork  Park 
Smithville  Lake 

Smithville  Co:  Clay.  MO  64089- 
Location:  Within  Smithville  Lake  water 

resource  project  downstream  from  dam. 

adjoins  Smithville. 
[..andholding  Agency:  COE 
Property  Number  319011473 
Status:  Underutilized 
Reason:  Floodway. 

Old  Mill  Area 

Stockton  Lake 

Stockton  Co:  Cedar,  MO  65785-0632 

Location:  Below  Stockton  Lake  Dam  on  right 

bank  of  Outlet  Channell/SAC  River. 

Approximately  2  miles  from  Stockton. 
Landholding  Agency:  COE 
Property  Number  319011477 
Status:  Underutilized 
Reason:  Floodway. 
Ditch  19.  Item  2,  Tract  No.  230 
St.  Francis  Basin  Project 
2V^  miles  west  of  Maiden  Co:  Dunklin.  MO 
Landholding  Agency:  COE 
Property  Number  319130001 
Status:  Unutihzed 
Reason:  Floodway. 

Portion  (120.60  acres) 

Harry  S.  Truman  Dam  *  Reservoir 

County  Road  BB  Co:  St.  Clair.  MO  83077- 

Landholding  Agency:  GSA 

Property  Number:  549140005 

Status:  Excess 

Reason:  Floodway 

CSA  Number  7-D-MO-«)7E. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada.  MS  38901-0903 
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GSA  Number:  4-L-KY-432-^ 

Tract  701 

Upper  Cumberland  River  Basin 

U.S.  421 

Harlan  Co:  Harlan,  KY  40831- 

Landholding  Agency:  GSA 

Property  Number  549120063 

Status:  Excess 

Reason:  Other 

Comment:  inaccessible 

GSA  Number  4-D-KY-800. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing,  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011037 
Status:  Excess 
Reason:  Other 
Comment:  highway  right  of  way. 

Missouri 

Stockton  Public  Use  Area 

Stockton  Lake 

Stockton  Co:  Cedar,  MO  65785-0632 

Location:  Adjacent  to  and  east  of  Stockton. 

MO. 
Landholding  Agency:  COE 
Property  Number:  319011471 
Status:  Underutilized 
Reason:  Floodway. 
Smith's  Fork  Park 
Smithville  Lake 

Smithville  Co:  Clay,  MO  64089- 
Location:  Within  Smithville  Lake  water 

resource  project  downstream  from  dam. 

adjoins  Smithville. 
Landholding  Agency:  COE 
Property  Number:  319011473 
Status:  Underutilized 
Reason:  Floodway. 

Old  Mill  Area 

Stockton  Lake 

Stockton  Co:  Cedar,  MO  65785-0632 

Location:  Below  Stockton  Lake  Dam  on  right 

bank  of  Outlet  Channell/SAC  River. 

Approximately  2  miles  from  Stockton. 
Landholding  Agency:  COE 
Property  Number:  319011477 
Status:  Underutilized 
Reason:  Floodway. 
Ditch  19.  Item  2,  Tract  No.  230 
St.  Francis  Basin  Project 
ZVi  miles  west  of  Maiden  Co:  Dunklin,  MO 
Landholding  Agency:  COE 
Property  Number  319130001 
Status:  Unutihzed 
Reason:  Floodway. 

Portion  (120.60  acres) 

Harry  S.  Truman  Dam  &  Reservoir 

County  Road  BB  Co:  St.  Clair,  MO  83077- 

Landholding  Agency:  GSA 

Property  Number:  549140005 

Status:  Excess 

Reason:  Floodway 

<]SA  Number  7-D-MO-fl07E. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada,  MS  38901-0903 


Landholding  Agency:  COE 

Property  Number  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

North  Carolina 

Land 

Atlantic  Intracoastal  Waterway 
(See  County)  Co:  Corrituck.  NC 
Location:  Near  old  Coinjack  Bridge. 
Landholding  Agency:  COE 
Property  Number:  319011537 
Status:  Unutilized 
Reason:  Floodway. 

Ohio 

Ohio  River 

New  Cumberland  Lock  and  Dam 

Glasgow  Co:  Beaver,  OH 

Landholding  Agency:  COE 

Property  Number:  319011560 

Status:  Unutilized 

Reason:  Floodway. 

Ohio  River 

Pike  Island  Lock  and  Dam 

RD  *1,  Box  33 

Tiltonsville  Co:  Jefferson,  OH 

Landholding  Agency:  COE 

Property  Number:  319011561 

Status:  Underutilized 

Reason:  Floodway. 

Pike  Island  Locks  and  Dam 

Ohio  River 

RD  1.  Box  33 

Steubenville  Co:  Jefferson.  OH  43952- 

Landholding  Agency:  COE 

Property  Number:  319030012 

Status:  Underutilized 

Reason:  Floodway. 

Pennsylvania 

Land 

Raystown  Lake 

Huntingdon  Co:  Huntingdon.  PA 

Location:  Downstream  of  Raystown  Lake. 

Landholding  Agency:  COE 

Property  Number:  219040420 

Status:  Elxcess 

Reason:  Other 

Comment:  Property  Landlocked. 

Conemaugh  River  Lake 

RD  #1,  Box  702 

Blairsville  Co:  Indiana,  PA  15681- 

Location:  West  side  of  Route  217 

Landholding  Agency:  COE  f 

Property  Number  319011557 

Status:  Underutilized 

Reason:  Floodway. 

Loyalhanna  Lake 

RD#2 

Latrobe  Co:  Westmoreland,  PA 

Landholding  Agency:  COE 

Property  Number  319011559 

Status:  Unutilized 

Reason:  Floodway. 

Loyalhanna  Lake 

RD2 

Saltsburg  Co:  Westmoreland,  PA 

Landholding  Agency:  COE 

Property  Number  319011562 

Status:  Underutilized 

Reason:  Floodway. 

Loyalhanna  Lake 

RD2 

Saltsburg  Co:  Westmoreland.  PA 

Landholding  Agency:  COB 
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Property  Number.  319011563 
Status:  Unutilized 
Reason:  Floodway. 

Lock  and  Dam  #7 

Monongahela  River 

Greensboro  Co:  Greene,  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agency:  COE 
Property  Number  319011564 
Status:  Unutilized 
Reason:  Floodway. 
Portion  of  Tract  406C 
Cowanesque  Lake  Project 
Nelson  Cemetary 
Nelson  Co:  Tioga,  PA  16946- 
Landholding  Agency:  COE 
Property  Number.  319011820 
Status:  Excess 
Reason:  Other 
Comment:  cemetery. 
East  Branch  Clarion  River  Lake 
Wilcox  Co:  Elk,  PA 

Location:  Outflow  access  area— below  dam 
Landholding  A«Rncy:  COE 
Property  Number  319030013 
Status:  Underutilized 
Reason:  Floodway. 

Tennessee 

McClure  Bend 

Cordell  Hull  Dam  and  Reservoir 

Carthage  Co:  Smith.  TN  37030- 

Location:  Highway  85  to  McClure  Bend  Road. 

Landholding  Agency:  COE 

Property  Number:  219040412 

Status:  Underutilized 

Reason:  Floodway. 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson.  TN  38562- 

Location:  Tracts  800,  802-806.  835-837,  900- 

902, 1000-1003. 1025 
Landholding  Agency:  COE 
Property  Number  219040413 
Status:  Underutilized 
Reason:  Floodway. 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  City  Co:  Cheatham.  TN  37015- 
Ucation:  Tracts  E-513,  E-512-1  and  E-512-2 
Landholding  Agency:  COE 
Property  Number.  219040415 
Status:  Underutilized 
Reason:  Floodway. 

Tract  6737 

Blue  Creek  Recreation  Area 

Barkley  Lake,  Kentucky  and  Tennessee 

Dover  Co:  Stewart  TN  37058- 

Location:  U.S.  Highway  79/TN  Highway  781 

Landholding  Agency:  COE 

Property  Number:  319011478 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  3102. 3105,  and  3106 

Brimstone  Launching  Area 

Cordell  Hull  Uke  and  Dam  Project 

Gainesboro  Co:  Jackson,  TN  38582- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011479 

Status:  Excess 

Reason:  Floodway. 

Tract  3507 


Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay.  TN  38551- 
Location:  TN  Highway  52 
Landholding  Agency:  COE 
Property  Number  319011480 
Status:  Unutilized 
Reason:  Floodway. 
Tract  3721 
Obey 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay.  TN  38551- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number  319011481 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  608.  609.  611  and  612 
Sullivan  Bend  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith,  TN  3703O- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number  319011482 
Status:  Underutilized 
Reason:  Floodway. 

Tract  920 

Indian  Creek  Camping  Area 
Cordell  Hull  Lake  and  Dam  Project 
Granville  Co:  Smith.  TN  38564- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number  319011483 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  1710.  ine  and  1703 
Flynns  Lick  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson.  TN  38562- 
Location:  Whites  Bend  Road 
Landholding  Agency:  COE 
Property  Number  319011484 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
GainesboisD  Co:  Jackson.  TN  38551- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011485 
Status:  Underutilized 
Reason:  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson,  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011486 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson,  TN  385S1- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011487 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Lake  and  Dam  Project 
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Cainesboro  Co:  Jackson,  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319011488 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Floodway. 
Tracts  710C  and  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith,  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number  319011489 
Status:  Unutilized 
Reason:  Floodway. 
Tract  2403,  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Cainesboro  Co:  Jackson,  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011490 
Status:  Unutilized 
Reason:  Floodway. 

Tracts  2117C,  2118  and  2120 
Cordell  Hull  Lake  and  Dam  Project 
Trace  Creek 

Cainesboro  Co:  Jackson,  TN  38562- 
Location:  Brooks  Ferry  Road 
Landholding  Agency:  COE 
Property  Number  319011491 
Status:  Unutilized 
Reason:  Floodway. 

Tracts  424.  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith.  TN  37030- 

Location:  Sullivan  Bend  Road  ' 

Landholding  Agency:  COE 

Property  Number  319011492 

Status:  Unutilized 

Reason:  Floodway. 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson,  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number  319011493 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Co:  Rutherford,  TN  37167- 
Location:  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number  319011494 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford.  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number  319011495 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 

Pools  Knob  Recreation 


Smyrna  Co:  Rutherford,  TN  37167- 
Location:  Jones  Mill  Road 
Landholding  Agency:  COE 
Property  Number  319011496 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  245,  257.  and  256 

J.  Perry  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co:  Davidson.  TN  37214- 

Location:  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferry  Pike. 
Landholding  Agency:  COE 
Property  Number  319011497 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  107. 109  and  110 
Cordell  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith.  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011498 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  2919  and  2929 
Cordell  Hull  Lake  and  Dam  Project 
Sugar  Creek 

Cainesboro  Co:  Jackson.  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Property  Number  319011500 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  1218  and  1204 
Cordell  Hull  Lake  and  Dam  Project 
Granville — Alvin  Yourk  Road 
Granville  Co:  Jackson.  TN  38564- 
Landholding  Agency:  COE 
Property  Number  319011501 
Status:  Unutilized 
Reason:  Floodway. 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 

Galbreaths  Branch 

Cainesboro  Co:  Jackson.  TN  38562- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number  319011502 

Status:  Unutilized 

Reason:  Floodway. 

Tract  104  et.  al. 

Cordell  Hull  Lake  and  Dam  Project 
Horshoe  Bend  Launching  Area 
Carthage  Co:  Smith.  TN  37030- 
Location:  Highway  70  N 
Landholding  Agency:  COE 
Property  Number  319011504 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  510,  511,  513  and  514 
J.  Percy  Priest  Dam  and  Reservoir  Project 
Ubanon  Co:  Wilson.  TN  37087- 
Location:  Vivrett  Creek  Launching  Area. 

Alvin  Sperry  Road 
Landholding  Agency;  COE 
Property  Number  319120007 
Status:  Underutilized 
Reason:  Floodway. 

Tract  A-142.  Old  Hickory  Beach 
Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson,  TN  37138- 
Landholding  Agency:  COE 


Property  Number  319130008 
Status:  Underutilized 
Reason:  Floodway. 

Texas 

Tracts  104. 105-1, 105-2  &  118 

Joe  Pool  Lake 

Co:  Dallas,  TX 

Landholding  Agency:  COE 

Property  Number:  319010397 

Status:  Underutihzed 

Reason:  Floodway. 

Part  of  Tract  201-3,  323 

Joe  Pool  Lake 

Co:  Dallas,  TX 

Landholding  Agency:  COE 

Property  Number  319010398-319010399 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  702-3,  706 

Granger  Lake 

Route  1.  Box  172 

Granger  Co:  Williamson.  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010401-319010402 

Status:  Unutilized 

Reason:  Floodway. 

Washington 

Portion 

Chehalis-Mayfield  access  road  right-of-way 

Approx.  2  mi.  east  of  Onalaska  Co:  Lewis. 

WA  98570- 
Landholding  Agency:  GSA 
Property  Number  549140006 
Status:  Excess  * 

Reason:  Other 
Comment:  Inaccessible 
GSA  Number  9-B-WA-1014. 

West  Virginia  *' 

Ohio  River 

Pike  Island  Locks  and  Dam 

Buffalo  Creek 

Wellsburg  Co:  Brooke.  WV 

Landholding  Agency:  COE 

Property  Number  319011529 

Status:  Unutilized 

Reason:  Floodway. 

Morgantown  Lock  and  Dam 

Box  3  RD  #2 

Morgantown  Co:  Monongahelia.  WV  26505- 

Landholding  Agency:  COE 

Property  Number  319011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha.  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia. 
Landholding  Agency:  COE 
Property  Number:  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 

(FR  Doc.  91-28977  Filed  12-5-91;  8:45  am) 
8IUING  CODE  421fr-2»-M 
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Property  Number  319130008 
Status:  Underutihzed 
Reason:  Floodway. 

Texas 

Tracts  104. 105-1. 105-2  &  118 

]oe  Pool  Lake 

Co:  Dallas.  TX 

Landholding  Agency:  COE 

Property  Number:  319010397 

Status:  Underutilized 

Reason:  Floodway. 

Part  of  Tract  201-3.  323 

Joe  Pool  Lake 

Co:  Dallas.  TX 

Landholding  Agency:  COE 

Property  Number  319010398-319010399 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  702-3.  706 

Granger  Lake 

Route  1.  Box  172 

Granger  Co:  Williamson.  TX  76530-9801 

Landholding  Agency:  COE 

Properly  Number  319010401-319010402 

Status:  Unutilized 

Reason:  Floodway. 

Washington 

Portion 

Chehalis-Mayfield  access  road  right-of-way 

Approx.  2  mi.  east  of  Onalaska  Co:  Lewis. 

WA  98570- 
Landholding  Agency:  GSA 
Property  Number.  549140006 
Status:  Excess  * 

Reason:  Other 
Comment:  Inaccessible 
GSA  Number  9-B-WA-1014. 

West  Virginia  '^ 

Ohio  River 

Pike  Island  Locks  and  Dam 

Buffalo  Creek 

Wellsburg  Co:  Brooke.  WV 

Landholding  Agency:  COE 

Property  Number:  319011529 

Status:  Unutilized 

Reason:  Floodway. 

Morgantown  Lock  and  Dam 

Box  3  RD  #2 

Morgantown  Co:  Monongahelia,  WV  26505- 

Landholding  Agency:  COE 

Property  Number:  319011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha.  WV  25126- 

Location:  20  miles  east  of  Charleston.  W. 

Virginia. 
Landholding  Agency:  COE 
Property  Number:  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 

[FR  Doc.  91-28977  Filed  12-5-91;  8:45  am] 
WLUNQ  COOe  4210-2*-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-040-92-4130-02] 

Meeting;  Ely  District 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Ely  District  Advisory  Council 

Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  District  Advisory  Council  for  the  Ely 
District.  Nevada,  will  meet  on  January 
16. 1992.  The  meeting  will  be  held  in  the 
District  Conference  Room,  702  North 
Industrial  Way.  Ely,  Nevada. 

The  agenda  is  as  follows: 

7:30-7:45 — Business  meeting  and 
election  of  Council  Officers. 

7:45 — Public  comment  period. 
Discussion  and  Tour  of  proposed 
Magma  Mining  Operation.  Other  items 
of  concern  to  the  Advisory  Council. 

The  meeting  is  open  to  the  public,  and 
members  of  the  public  may  make 
statements  before  the  Council.  Persons 
wishing  to  make  a  statement  to  the 
Council  should  contact  Chris  Mayer  at 
the  Ely  District  Office  at  (702)  289-4865 
no  later  than  January  14, 1922.  The  tour 
of  the  proposed  Magma  Mining 
Operation  is  also  open  to  the  public; 
however,  members  of  the  public  must 
provide  their  own  transportation  and 
lunch. 

ADDRESSES:  Comments  and  suggestions 
should  be  sent  to:  Bureau  of  Land 
Management.  HC33,  Box  150,  Ely, 
Nevada  89301-9408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Mayer.  (702)  289-4865. 

Dated:  November  21, 1991. 
Kenneth  G.  Walker, 
District  Manager. 
(FR  Doc.  91-29210  Filed  12-5-91:  8:45  am) 

BILUNQ  COOE  4310-HC-M 

[CA-060-02-4212-13;  CA-29236] 

Exchange  of  Public  and  Private  Lands, 
Riverside  Co.,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action,  CA- 
29236^ 

summary:  The  following  described 
public  lands,  located  in  Riverside 
County,  California  are  being  considered 
for  disposal  by  exchange  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976  (43 
U.S.C.  1716): 

San  Bernardino  Meridian,  Califomia 
T.  6  S..  R.  22  E.. 


Sec.  31:  Lots  3  through  26  EVfeSEV*. 

swy«SEy«: 

Sec.  32:  Lots  1  through  56. 
T.  7  S.,  R.  22  E.. 

Sec.  6:  Tract  59. 
Riverside  County.  California 

Containing  512.76  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  This 

Notice  of  Realty  Action  (NORA)  adds 
additional  public  lands  to  the  legal 
description  of  the  selected  public  lands 
described  in  the  NORA  published  in  the 
Federal  Register  on  Friday.  May  17, 
1991,  in  Vol.  56,  No.  96.  pages  22884 
through  22886,  under  serial  number  CA- 
28048.  The  above  described  public  lands 
are  added  to  pooled  land  exchanges 
involving  The  Nature  Conservancy 
(TNC)  and  the  Bureau  of  Land 
Management  (ELM).  The  purpose  of  the 
pooled  land  exchanges  is  to  require  non- 
federal lands  within  the  Santa  Rosa 
Mountains  National  Scenic  Area 
(SRMNSA)  and  the  Salt  Creek  Area  of 
Critical  Environmental  Concern  (Salt 
Creek  ACEC).  The  exchanges  would 
create  a  more  logical  and  efficient  land 
management  pattern  and  enhance  the 
BLM's  goal  to  dispose  of  isolated 
unclassified  public  lands  in  exchange 
for  private  lands  within  the  above 
described  special  management  areas. 
The  proposed  exchanges  would  be 
processed  in  strict  conformance  with  the 
Land-Tenure  Adjustment  Element  of  the 
Califomia  Desert  Conservation  Area 
(CDCA)  Plan.  Acquisition  of  private 
lands  within  the  SRMNSA  and  Salt 
Creek  ACEC  is  needed  to  protect 
wildlife,  recreation,  cultural  and 
aesthetic  values  in  the  Santa  Rosa 
Mountains  and  Salt  Creek  ACEC,  as 
described  in  the  previous  NORA 
publication  cited  above. 

The  public  lands  proposal  for  disposal 
are  unclassified  in  the  CDCA  Plan  and 
are  generally  isolated  parcels 
surrounded  by  private  lands  with 
limited  or  no  public  access.  Disposal  of 
these  isolated  public  lands  and 
acquisition  of  offered  private  lands 
within  the  SRMNSA  and  Salt  Creek 
ACEC  would  serve  the  public  interest. 

The  selected  public  lands  will  be  used 
to  equalize  land  values  for  offered 
private  lands  within  the  SRMNSA  and 
Salt  Creek  ACEC  pursuant  to  exchange 
pooling  agreements  between  TNC  and 
BLM.  The  BLM  has  entered  into  land 
exchange  pooling  agreements  with  TNC 
to  acquire  offered  private  lands  within 
special  management  areas  through  a 
series  of  land  exchanges  to  occur  within 
the  next  two  years  until  the  values  of 
the  offered  and  selected  lands  reach 
equal  fair  market  value  as  described  by 
regulation. 

The  exchanges  will  be  completed  on 
an  equal  value  basis.  Full  equalization 


of  values  wil!  be  achieved  through  either 
acreage  adjustment  or  by  cash  payment 
in  an  amount  not  to  exceed  25%  of  the 
value  of  the  lands  being  transferred  out 
of  federal  ownership  at  the  conclusion 
of  the  pooled  land  exchange  process. 

The  exchanges  will  not  be  completed 
until  all  necessary  field  inventories, 
environmental  assessments,  and  mineral 
reports  are  completed. 

The  lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States:  Act  of  August  30. 1890  (43 
U.S.C.  945). 

2.  All  materials  will  be  conveyed 
unless  following  the  completion  of 
mineral  reports,  the  authorized  officer 
will  determine  what,  if  any,  mineral 
interests  will  need  to  be  reserved  to  the 
United  States  based  upon  the  presence 
and  value  of  mineral  deposits. 

3.  A  right-of-way  for  a  state  highway 
granted  to  the  Califomia  Department  of 
Transportation  (CALTRANS).  serial 
number  R-136.  pursuant  to  the  Act  of 
August  27, 1958,  23  U.S.C.  107  (d). 

4.  A  right-of-way  for  a  state  highway 
granted  to  CALTRANS.  serial  number 
LA-054204.  pursuant  to  the  Act  of 
November  9, 1921  pursuant  to  section  17 
of  the  Act  of  November  9. 1921.  42  Stat. 
216. 

5.  A  right-of-way  for  a  state  highway 
granted  to  CALTRANS.  serial  number 
R-04946,  pursuant  to  the  Act  of  August 
27, 1958.  23  U.S.C.  107  (d). 

Disposal  of  the  above  described 
public  land  would  also  be  subject  to  the 
following  third  party  rights-of-way: 

1.  Those  rights  for  an  overhead 
telephone  line  granted  to  Southem 
Califomia  Edison  Company  (SCE)  by 
right-of-way  grant  CA-16386,  pursuant 
to  the  Act  of  October  21. 1976.  43  U.S.C. 
1761; 

2.  Those  rights  for  buried  telephone 
cable  granted  to  American  Telephone  & 
Telegraph  (AT&T)  by  right-of-way  grant 
CA-16385.  pursuant  to  the  Act  of 
October  21. 1976.  43  U.S.C.  1761; 

3.  Those  rights  for  a  power  line 
granted  to  SCE  by  right-of-way  CA- 
20241,  pursuant  to  the  Act  of  October  21. 
1976,  43  U.S.C.  1761; 

4.  Those  rights  for  a  buried  oil  and  gas 
pipeUne  granted  to  Southem  Califomia 
Gas  Company  (SCO)  by  right-of-way 
grant  LA-0110795,  pursuant  to  the  Act  of 
February  25, 1920,  30  U.S.C.  186; 

5.  Those  rights  for  a  buried  oil  and  gas 
pipeline  granted  to  SCG  by  right-of-way 
grant  LA-0107395,  pursuant  to  the  Act  of 
October  21. 1976. 43  U.S.C.  1761-7^ 
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6.  Those  rights  for  an  underground 
conunonications  cable  granted  to  U.S. 
Sprint  Communications  Company  by 
right-of-way  grant  CA-1888B,  poreuant 
to  the  Act  of  October  21, 1976,  43  U.S.C 
1761-71: 

7.  Those  rights  for  an  underground 
water  pipeline  granted  to  Riverside 
County  by  right-of-way  grant  CA-15563. 
pursuant  to  the  Act  of  October  21. 1976. 
43  U.S.C.  1761-71; 

8.  Those  rights  for  an  electric 
powerline  granted  to  SCE  by  right-of- 
way  grant.  LA-080723.  pursuant  to  the 
Act  of  March  4, 1911,  43  U.S.C.  951. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws,  except 
for  mineral  leasing.  This  segregative 
effect  will  expire  upon  issuance  of 
patent  or  two  (2)  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  detailed  information  concerning 
this  action  contact  Russell  L. 
Kaldenberg,  Area  Manager,  BLM  Palm 
Springs-South  Coast  Resource  Area,  at 
(619)  251-0812. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  6221  Box 
Springs  Boulevard,  Riverside,  CA  92507- 
0714.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination. 

Dated:  Noveml>er  28. 1991. 
lean  RivOTS-CouPCtl. 

Acting  District  Manager 

[FR  Doc.  91-29171  Filed  12-5-91;  8:45  am) 

BtLLma  cooc  4310-40-11 

(NV-93O-02-42t2-13;  K-50567] 

Notice  of  Realty  Action;  Exchange  of 
Public  and  Private  l^nds  In  tlko  and 
Eureica  Counties,  NV 

agency:  Bureau  of  L,and  Management, 

Interior. 

action:  Notice  of  Realty  Action,  N- 

50567. 

SUMMARY:  The  following  described 
public  lands  administered  by  the  Bureau 
of  Land  Management,  including  the 
locatable,  leasable  and  salable  mineral 
estates,  have  been  examined  and 
identified  as  suitable  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716, 

Mount  Diablo  Meridian,  Nevada 

T.  34  N.,  R.  51  E. 
Section  2,  Lots,  2, 3, 4,  S^NW^, 
WASWVt. 


Comprising  2113  48  acres,  more  or  leas,  in 
Eureka  County.  Nevada. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  cqnstructed  by  the  authority 
of  the  United  States;  Act  of  August  30. 
1890,  26  Stat.  391;  43  U.S.C.  945. 

2.  A  reservation  of  the  oil  and  gas 
deposits  in  all  of  the  land  herein 
conveyed,  until  oil  and  gas  lease  N- 
35634  shall  terminate  or  be  relinquished, 
but  upon  such  termination  or 
relinquishment  of  said  lease,  ail  the 
rights  to  and  interests  in  the  oil  and  gas 
deposits  in  said  land  shall  automatically 
vest  in  the  patentee,  his  successors  and 
assigns.  This  lease  is  made  under 
section  29  of  the  Act  of  February  25. 
1920  (41  Stat.  437)  and  the  Act  of  March 
4, 1933  (47  Stat.  1570).  The  patent  is 
issued  subject  to  the  rights  of  prior 
permittees  or  lessees  to  use  so  much  of 
the  surface  of  said  land  as  is  required 
for  oil  and  gas  operations,  for  the 
duration  of  oil  and  gas  lease  N-35634 
and  any  authorized  extension  of  that 
lease. 

Unless  otherwise  provided  by 
separate  agreement  with  the  surface 
owner,  permittees,  licensees,  and 
lessees  of  the  United  States  shall 
reclaim  disturbed  areas  to  the  extent 
provided  by  regulations  issued  by  the 
Secretary  of  the  Interior. 

And  will  be  subject  to: 

1.  Those  rights  for  buried  telephone 
cable  purposes  which  have  been  granted 
to  Nevada  Bell,  its  successors  or 
assignees,  by  right-of-way  grant  N-32000 
under  the  authority  of  the  Act  of 
October  21, 1976  (90  Stat.  2776;  43  U.S.C. 
1761) 

2.  Those  rights  for  road  purposes  (N- 
55117)  authorized  under  R.S.  2477  and 
designated  as  Eureka  County  Road  M- 
117. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
lands  from  Newmont  Gold  Company: 

Mount  Diablo  Meridian,  Nevada 

Section  27,  NEVi.  N^iSEVi.  SE'/iSEl4. 
Comprising  ZBOXX)  acres,  more  or  less,  in 
Flko  County.  Nevada. 

And  will  be  subject  to: 

A  reservation  contained  in  deed  from 
Central  Pacific  Railway  Company, 
recorded  September  5, 1919.  in  Book  38, 
Page  82.  Deed  Records,  Elko  County. 
Nevada,  for  County  Road  purposes 
lawfully  established  and  now  in  public 
use  across  the  lands.  It  should  be  noted 
that  a  field  examination  has  revealed 
that  there  are  no  existing  county  roads 
on  or  near  the  parcel. 


The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  mule  deer  and 
antelope  summer  range,  sage  grouse 
nesting  and  brood  rearing  habitat, 
habitat  for  nongame  birds  and 
mammals,  and  watershed  for  Dorsey 
Creek,  which  supports  Lahonton 
Cuttroat  trout,  a  Federally  listed 
threatened  species.  The  exchange  is 
consistent  with  the  Bureau's  Elko 
Resource  Management  Plan  and  the 
public  interest  will  be  well  served  by 
completing  the  exchange. 

The  locatable  and  salable  mineral 
estates  on  both  offered  and  selected 
lands  have  been  determined  to  have  no 
known  value.  The  offered  and  selected 
lands  have  been  determined  to  be 
prospectively  valuable  for  oil  and  gas 
and  geothermal,  but  have  no  value  for 
any  other  leasable  mineral;  therefore, 
the  mineral  estate,  subject  to  an  existing 
Federal  oil  and  gas  lease,  can  also  be 
exchanged. 

The  grazing  perference  on  the  selected 
lands  would  be  reduced  by  44  AUMs  as 
a  result  of  this  action.  The  grazing 
permittee  has  waived  the  two-year 
notification  in  regard  to  his  grazing 
privileges  on  the  selected  lands. 

The  above  described  lands  will  be 
subject  to  an  appraisal  to  determine  the 
value  of  the  lands  to  be  exchanged.  If 
necessary,  land  values  may  be  equalized 
through  an  acreage  adjustment  and/or  a 
payment  by  the  exchange  proponent  in 
accordance  with  43  CFR  2201.5(c)(2). 

Publication  of  this  notice  in  the 
Fefieral  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  the 
mining  laws,  mineral  leasing  laws,  and 
the  Geothermal  Steam  Act.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  upon  publication 
in  the  Federal  Register  of  a  termination 
of  segregation,  or  two  years  from  date  of 
publication,  whichever  occurs  first 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Bureau  of  Land  Management,  Elko 
District  Office.  3900  E.  Idaho  Street. 
Elko,  Nevada  89801. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  ma> 
submit  comments  to  the  District 
Manager,  Elko  District  Office,  at  the 
above  address.  All  objections  will  be 
reviewed  by  the  Nevada  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  timely 
filed  objections,  this  realty  action  shall 
become  the  final  determination  of  the 
Department  of  the  Interior.  « 
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The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  mule  deer  and 
antelope  summer  range,  sage  grouse 
nesting  and  brood  rearing  habitat, 
habitat  for  nongame  birds  and 
mammals,  and  watershed  for  ITorsey 
Creek,  which  supports  Lahonton 
Cuttroat  trout,  a  Federally  listed 
threatened  species.  The  exchange  is 
consistent  with  the  Bureau's  Elko 
Resource  Management  Plan  and  the 
public  interest  will  be  well  served  by 
completing  the  exchange. 

The  locatable  and  salable  mineral 
estates  on  both  offered  and  selected 
lands  have  been  determined  to  have  no 
known  value.  The  offered  and  selected 
lands  have  been  determined  to  be 
prospectively  valuable  for  oil  and  gas 
and  geothermal,  but  have  no  value  for 
any  other  leasable  mineral;  therefore, 
the  mineral  estate,  subject  to  an  existing 
Federal  oil  and  gas  lease,  can  also  be 
exchanged. 

The  grazing  perference  on  the  selected 
lands  would  be  reduced  by  44  AUMs  as 
a  result  of  this  action.  The  grazing 
permittee  has  waived  the  two-year 
notification  in  regard  to  his  grazing 
privileges  on  the  selected  lands. 

The  above  described  lands  will  be 
subject  to  an  appraisal  to  determine  the 
value  of  the  lands  to  be  exchanged.  If 
necessary,  land  values  may  be  equalized 
through  an  acreage  adjustment  and/or  a 
payment  by  the  exchange  proponent  in 
accordance  with  43  CFR  2201.5(c)(2). 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  the 
mining  laws,  mineral  leasing  laws,  and 
the  Geothermal  Steam  Act.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  upon  publication 
in  the  Federal  Register  of  a  termination 
of  segregation,  or  two  years  from  date  of 
publication,  whichever  occurs  first. 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Bureau  of  Land  Management,  Elko 
District  Office,  3900  E.  Idaho  Street. 
Elko.  Nevada  89801. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  ma) 
submit  comments  to  the  District 
Manager,  Elko  District  Office,  at  the 
above  address.  All  objections  will  be 
reviewed  by  the  Nevada  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  timely 
filed  objections,  this  realty  action  shall 
become  the  final  determination  of  the 
Department  of  the  Interior.  « 


Dated:  November  25. 1991. 
Rodney  Harris, 
District  Manager. 


[CA-010-02-4410-08] 

Notice  Of  Availability  of  Proposed 
Bishop  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability,  Proposed 

Resource  Management  Plan  and 

Environmental  Impact  Statement. 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Council  of 
Environmental  Quality  regulations  (40 
CFR  1500-1508)  and  Bureau  of  Land 
Management  Manual  1600,  Planning 
Guidelines,  a  proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement  (RMP/ 
EIS)  has  been  prepared  for  the  Bishop 
Resource  Area.  The  Final  RMP/EIS 
describes  and  analyses  future  options 
for  managing  sipproximately  750,000 
acres  of  public  land  in  California's  Inyo 
and  Mono  Counties.  It  includes  analysis 
of  three  transmission  line  corridor 
alternatives. 

The  Inyo  National  Forest  is  the 
cooperating  agency  for  the  transmission 
line  corridor  portion  of  the  document. 
DATES:  A  protest  period  on  the  RMP/EIS 
will  end  December  9. 1991.  All  protests 
must  be  submitted  in  writing  to  the 
Director  by  that  date. 
ADDRESSES:  Protests  should  be  sent  to 
the  Director  (760),  Bureau  of  Land 
Management.  1800  C  Street  NW., 
Washington  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Ferguson,  Area  Manager, 
Bishop  Resource  Area.  787  N.  Main 
Street,  suite  P,  Bishop,  California  93514; 
or  Ron  Fellows,  District  Manager, 
Bureau  of  Land  Management, 
Bakersfield  District  Office.  800  Truxton 
Avenue,  Bakersfield,  Califoniia  95482. 
SUPPLEMENTARY  INFORMATIOrl:  The 
RMP/EIS  analyzed  four  alternatives  to 
address  the  following  four  issues: 
Recreation,  Wildlife,  Minerals,  and  Land 
Ownership  and  Authorizations.  Each 
alternative  represented  a  complete 
management  plan  for  the  area.  The 
alternatives  can  be  summarized  as:  (1) 
No  action  or  continuation  of  present 
management,  (2)  custodial  management, 

(3)  natural  resource  enhancement,  and 

(4)  the  proposed  alternative.  In  addition 
to  two  existing  Areas  of  Critical 
Environmental  Concern  (ACEC's),  the 
RMP/EIS  proposes  the  designation  of 


five  additional  areas  of  ACE's. 
Management  direction  for  the  areas  is 
described  in  chapter  2  of  the  RMP/EIS. 
The  proposed  RMP  would  designate: 

The  Slinkard  ACEC  to  protect  wildlife 
habitat,  scenic  values,  and  recreational 
opportunities. 

This  ACEC  totals  6.560  acres  of  public  land 
in  portions  of  T.9  N.,  R.  21  ft  22  E..  MDBM, 
CA,  near  the  Alpine-Mono  County  line. 

The  Conway  Summit  ACEC  to  protect 
scenery  and  dispersed  recreational 
opportunities. 

This  ACEC  totals  2.701  acres  of  public  land 
in  portions  of  T.3N..  R  25  E..  MDBM.  CA.  in 
Mono  County. 

The  Bodie  Bowl  ACEC  to  protect 
visual  and  historic  values  in  accordance 
with  the  cooperative  agreement  with 
Bodie  State  Park. 

This  ACEC  totals  5.934  acres  of  public  land 
in  portions  of  T.4  N.  R.  26  E.  MDBM.  CA  in 
Mono  County. 

The  Crater  Mountain  ACEC  to  protect 
scenic  values  and  recreational  and 
geological  interpretive  opportunities.  240 
acres  would  be  acquired  to  protect 
recreational  and  scenic  resources. 

This  ACEC  totals  5.734  acres  to  public  land 
in  portions  of  T.  9S,  R.  33  ft  34  E..  MDBM.  CA. 
in  Inyo  County. 

The  Keynot  Peak  ACEC  to  protect  the 
scientific  and  scenic  values  of  the 
bristlecone  pine  forest. 

This  ACEC  totals  2.162  acres  of  public  land 
in  portions  of  T.  14  ft  15  S..  R.  37  E..  !^BM. 
CA,  in  Inyo  County. 

Dated:  November  22, 1991. 
Douglas  S.  Dodge, 

Acting  Bishop  Resource  Area  Manager. 
(FR  Doc.  91-29212  Filed  12-5-91:  8:45  am) 

BILLING  CODE  4310-40-M 

National  Park  Service 

Mississippi  River  Coordinating 
Commission  Meeting 

agency:  National  Park  Service,  Interior. 

ACTION:  Correction  to  Notice  of  Meeting. 
Notice  of  meeting  published  Friday, 
November  8, 1991,  page  57353,  Vol.  56, 
No.  217  of  the  Federal  Register.  The  date 
of  the  meeting  is  changed  to  December 
17, 1991.  All  other  information  in  the 
notice,  remains  the  same. 

Dated:  November  20. 1991. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
(FR  Doc.  91-29264  Filed  12-5-91:  8:45  am) 

BILUNG  COOC  4310-70-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  319S9] 

Chicago  Central  &  Pacific  Railroad 
Co.— Control  Exemption — Cedar  River 
Railroad  Co. 

agency:  Interstate  Commerce 
Commission.  i 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11344  the  continuance  in  control 
by  Chicago  Central  &  Pacific  Railroad 
Company  of  the  Cedar  River  Railroad 
Company  when  the  latter  becomes  a 
carrier  by  acquiring  certain  lines  of  the 
Cedar  Valley  Railroad  Company.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 

DATES:  The  exemption  is  effective  on 
December  5, 1991.  Petitions  to  reopen 
must  be  filed  by  December  26, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31959  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  William 
C.  Sippel,  Oppenheimer  Wolff  4 
Donnelly,  Two  Illinois  Center,  233 
North  Michigan  Avenue,  Suite  2400. 
Chicago,  IL  60601.  , 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing-impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing-impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  November  27. 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett,  Commissioners  Simmons. 
Phillips,  and  McDonald.  i 

Sidney  L.  Strickland,  Jr., 
Secretary.  ' 

[FR  Doc.  91-29230  Filed  12-5-91;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984 — 
Bell  Communications  Researcti,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  October  25, 1991,  filed  a 
written  notification  on  behalf  of  Bellcore 
and  British  Telecommunications  ("BT*) 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Comtnission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Livingston,  New  Jersey. 

BT  is  a  public  limited  company  with 
its  registered  o^ices  in  London.  England. 

Bellcore  and  BT  entered  into  an 
agreement  effective  as  of  September  18. 
1991  to  engage  in  cooperative  research 
to  gain  further  knowledge  and 
understanding  of  technofogies  for 
telecommunications  concepts,  systems, 
and  services  and  to  better  understand 
the  applications  of  such  technologies  for 
exchange  and  exchange  access  ser\'ices, 
including  fabrication  of  experimental 
prototypes  for  the  demonstrations  of 
such  technologies, 
josftph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc  91-29246  Filed  12-S-m;  8:45  am] 

BILUNQ  CODE  441(M>1-M 


Consent  Judgment  in  Action  to  Enjoin 
Violation  of  ttne  Clean  Air  Act; 
Continental  Baking  Co. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR 19029  notice  is 
hereby  given  that  a  Consent  Decree  in 
United  States  v.  Continental  Baking 
Company,  Inc.  ("Continental"),  (D.N.J.), 
Civil  Action  No.  91-4907  JWB)  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  fersey  on 
November  6, 1991.  The  Consent  Decree 
provides  for  penalties  for  emitting 
ethanol,  a  volatile  organic  substance,  in 
violation  of  section  113(b)  of  the  Clean 
Air  Act  42  U.S.C.  7413(b).  as  amended 


on  November  15, 1990  by  Public  Law 
101-549.  and  the  federally  approved 
New  Jersey  State  Implementation  Plan, 
title  7.  subchapter  16  of  the  New  Jersey 
AdministraUve  Code.  N.J.A.C  7:27-16. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington.  DC  20530  and  should  refer 
to  United  States  v.  Continental  Baking 
Company.  Inc.,  D.O.J.  Ref.  No.  90-5-2-1- 
1534. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey 
Federal  Building.  970  Broad  Street,  room 
502,  Newark,  New  Jersey.  07102;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  Jacob  K.  Javits 
Federal  Building.  26  Federal  Plaza,  New 
York,  New  York.  10278,  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20004 
(202-347-2072).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.75 
(25  cents  per  page  reproduction  charge) 
payable  to  Consent  Decree  Library. 
Barry  M.  Hartmon, 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-29248  Filed  11-5-91:  8:45  am) 

BILUNQ  COOC  4410-01-M 


Lodging  of  Consent  Decree;  Eastern 
of  New  Jersey,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  26. 1991,  a 
proposed  Consent  Decree  in  United 
States  V.  Eastern  of  New  Jersey,  Inc.  and 
Eastern  of  New  Jersey  Terminals,  Inc., 
Civil  No.  90-3809,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  proposed 
Consent  Decree  settles  the  United 
States'  claims  that  the  defendants  had 
violated  various  provisions  of  the 
Resource,  Conservation  and  Recovery 
Act. 

Under  the  terms  of  the  Consent 
Decree  the  settling  defendants  will  pay 
$195,000  in  civil  penalties  and  implement 
a  sampling  workplan. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Eastern  of  New 
Jersey.  D.O.J.  Ref.  90-7-1-501. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  NY.  NT.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building.  NW..  Washington,  DC 
20044,  (202  347-2072).  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building.  NW.,  Box  1097. 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$12  (25  cents  per  page  reproduction 
costs)  made  payable  to  Consent  Decree 
Library. 

Barry  M.  Hartman. 
Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-29250  Filed  12-5-91:  8:45  am) 

BILLMG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Harrison 
Warehouse  Services  Co.,  Inc. 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Harrison 
Warehouse  Services  Company. 
Incorporated,  Civil  Action  No.  90-0082- 
C(S).  (N.D.  W.  Va),  was  lodged  on 
November  27. 1991  with  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia.  The  decree 
provides  for  defendant  Russell  Hartman 
to  pay  a  civil  penalty  of  $5,000  pursuant 
to  the  provision  of  section  113(b)  of  the 
Clean  Air  Act  42  U.S.C.  7513(b).  in 
effect  in  1989.  The  civil  penalty  is  for 
violations  occurring  in  late  1989  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutions  ("NESHAP") 
promulgated  for  asbestos  pursuant  to 
sections  112  and  114  of  the  Clean  Air 
Act,  42  U.S.C.  7412  and  7414.  The  decree 
also  requires  future  compliance  with  the 
asbestos  NESHAP  regulations  and 
provides  for  stipulated  penalties  for 
future  violations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
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date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Eastern  of  New 
Jersey.  D.O.J.  Ref.  90-7-1-501. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  NY,  NT.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building.  NW.,  Washington.  DC 
20044.  (202  347-2072).  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  801  Pennsylvania 
Avenue  Building,  NW..  Box  1097, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$12  (25  cents  per  page  reproduction 
costs)  made  payable  to  Consent  Decree 
Library. 

Barry  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-29250  Filed  12-5-91:  8:45  am| 

BILUNG  COOE  4410-0t-« 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Harrison 
Warehouse  Services  Co.,  Inc. 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Harrison 
Warehouse  Services  Company, 
Incorporated,  Civil  Action  No.  90-0082- 
C(S).  (N.D.  W.  Va).  was  lodged  on 
November  27. 1991  with  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia.  The  decree 
provides  for  defendant  Russell  Hartman 
to  pay  a  civil  penalty  of  $5,000  pursuant 
to  the  provision  of  section  113(b)  of  the 
Clean  Air  Act.  42  U.S.C.  7513(b).  in 
effect  in  1989.  The  civil  penalty  is  for 
violations  occurring  in  late  1989  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutions  ("NESHAP ") 
promulgated  for  asbestos  pursuant  to 
sections  112  and  114  of  the  Clean  Air 
Act,  42  U.S.C.  7412  and  7414.  The  decree 
also  requires  future  compliance  with  the 
asbestos  NESHAP  regulations  and 
provides  for  stipulated  penalties  for 
future  violations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 


comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Harrison 
Warehouse  Services  Company, 
Incorporated,  Civil  Action  No.  90-0082- 
C(S)  (N.D.  W.  Va),  DOJ  reference  #90-5- 

'      2-1-1484. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 

t   States  Attorney  for  the  Northern  District 
of  West  Virginia,  12th  and  Chapline  Sts. 
room  236,  Federal  Building,  Wheeling, 
West  Virginia  26003.  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Permsylvania 
Avenue.  NW..  Box  1097,  Washington. 
DC  20004.  (202)  347-2072.  A  copy  of  the 
proposed  consent  degree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
S3.75  (25  cents  per  page  reproduction 
costs),  payable  to  "Consent  Decree 
Library". 
John  C.  Cruden, 

Cfiief,  Environment  and  Natural  Resources 
Division.  Environmental  Enforcement 
Section. 
[FR  Doc.  91-29245  Filed  12-5-91:  8:45  am) 

BILUNQ  CODE  4410-«1-« 


Proposed  Termination  of  Final 
Judgnrtent;  Pyrotronics,  Inc. 

Notice  is  hereby  given  that  Baker 
Industries,  Inc.,  on  behalf  of  its  former 
Pyrotronics,  Inc.  division,  has  filed  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey,  a  motion  to 
terminate  the  final  judgment  in  United 
States  v.  Pyrotronics,  Inc.,  Civil  No. 
1115-65:  and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court,  has  consented  to 
termination  of  the  judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  for  at  least  seventy  (70)  days 
after  the  publication  of  this  notice.  The 
complaint  in  this  case,  filed  on  October 
15, 1965;  alleged  that  Pyrotronics,  Inc. 
("Pyrotronics")  and  its  franchise 
distributors  engaged  in  a  combination 
and  conspiracy  to  eliminate  competition 
among  themselves.  The  Final  Judgment 
enjoins  Pyxotronics  from  entering  into, 
adhering  to,  maintaining,  enforcing,  or 
claiming  any  rights  under  any  contract, 
combination,  agreement,  or 
understanding,  with  any  distributor  or 
any  other  person  to  limit,  allocate  or 
restrict  the  territories  in  which,  or  the 
persons  or  classes  of  persons  to  whom, 
any  distributor  or  other  person  may  sell 
Pyrotronics  equipment. 


The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment, 
Pyrotronics'  motion  papers,  the 
stipulation  containing  the  government's 
consent,  the  Department's  memorandum 
and  all  further  papers  filed  with  the 
court  in  connection  with  this  motion  will 
be  available  for  inspection  at  room  3233, 
Antitrust  Division,  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530 
(telephone:  202-514-2481).  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of  New 
Jersey,  U.S.  District  Court,  500  Federal 
Square,  Newark,  New  Jersey,  07102. 
Copies  of  any  of  these  materials  may  be 
obtained  from  the  Legal  Procedure  Unit 
upon  request  and  payment  of  the 
copying  fee  set  by  Department  of  Justice 
regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty  (60)  day  period 
established  by  the  court  order,  and  will 
be  filed  with  the  court  by  the 
Department.  Comments  should  be 
addressed  to  P.  Terry  Lubeck,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
Department  of  Justice,  555  4th  Street, 
NW.,  Judiciary  Center  Building,  room 
10-437,  Washington,  DC,  20001 
(telephone:  202-307-0924). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-29247  Filed  12-5-91;  8:45  am) 

BILUNO  CODE  441<H>1-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fnnge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C  2768)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
imprachcal  and  contrary  to  the  public 
interest. 

General  wage  determination       { 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenmient  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontracto.''S  to 
laborers  and  mechanics.  i 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
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encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  room  S-3014. 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  I 

Kentucky: 

ICY91-30  (Dec.  6, 1991) All. 

Maryland: 

ND91-30  (Dec.  6, 1991) All. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Connecticut: 

CT91-1  (Feb.22. 1991) p.  All. 

Florida: 

FL91-17  (Feb.22, 1991) p.  141,  p.  142. 

Georgia: 

GA91-3  (Feb.22, 1991)  ......  p.  All. 

Mainland:  '" 

MD91-4  (Feb.22, 1991)....-.  p.  All. 

MD91-5  (Feb.22, 1991) p.  All. 

MD91-14  (Feb.22, 1991) p.  All.     \ 

Mississippi: 

MS91-1  (Feb.22. 1991) p.  All. 

New  York 

NY91-2  (Feb.22, 1991) p.  777.  pp.  782- 

867. 

NY91-8  (Feb.22, 1991) p.  857. 

Pennsylvania: 

PA91-7  (Feb.22. 1991) p.  1019.  pp. 

1020-1022. 

PA91-8  (Feb.22, 1991) p.  1029,  pp. 

1030-1031. 

PA91-fl  (Feb.22.  1991) p.  1039.  pp. 

1040-1041. 

PA91-10  (Feb.22, 1991) p.  1047,  p.  1048. 

PA91-11  (Feb.22, 1991) p.  1053.  p.  1054. 

PA91-12  (Feb.22, 1991) p.  1057.  pp. 

1058-1059. 


PA91-14  (Feb.22. 1991) p.  1063.  p.  1067. 

PA91-1S  (Feb.22.  1991) p.  1073,  p.  1074. 

PA91-16  (Feb.22. 1991) p.  1077.  p.  107a 

PA91-17  (Feb.22. 1991) p.  1079,  pp. 

1080-1081. 
PA91-18  (Feb.22. 1991) p.  1065.  pp. 

1086-1087. 
PA91-19  (Feb.22. 1991) p.  1093,  pp. 

1094, 1096. 
PA91-20  (Feb.22, 1991) p.  1099.  pp. 

1100-1101. 

PA91-21  (Feb.22, 1991) p.  1107.  p.  1108. 

PA91-23  (Feb.22. 1991) p.  1123.  pp. 

1124-1125. 

PA91-24  {Feb.22. 1991) p.  1129,  p.  1131. 

PA91-28  (Feb.22, 1991) p.  1137.  p.  1138. 

Volume  II 

Illinois 

IL91-13  (Feb.22. 1991) p.  183,  p.l88. 

Ohio: 

OH91-1  (Feb.22, 1991) p.  809.  p.  810. 

OH91-34  (Feb.22. 1991) p.  949.  p.  950. 

Wisconsin: 

WI91-1  (Feb.22. 1991) p.  All 

Volume  III 

Arizona: 

AZ91-2  (Feb.22, 1991) p.  All. 

AZ91-3  (Feb.22. 1991) p.  All. 

California: 

CA91-1  (Feb.22, 1991) p.  All. 

Colorado: 

COgi-l  (Feb.22. 1991) p.  151.  p.l52. 

C091-5  (Feb.22. 1991) p.  175.  p.176. 

C091-6  (Feb.22. 1991) p.  179,  p.l80. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
Slates  covered  by  each 
volume.Throughout  the  remainder  of  the 
year,  regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  DC  this  29th  Day  of 
November  1991. 
Alan  L  Moss, 

Director  of  Wage  Determinations. 
[FR  Doc.  91-29134  Filed  12-4-91;  8:45  am] 

MLUNQ  COOe  451»-27-lt 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program:  Certification 
Relating  to  Reduced  Credits  Under  tt)e 
Federal  Unemployment  Tax  Act  for 
1991 

Section  3302(c)92)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  for  the  repayment,  through 
reduced  tax  credits,  of  outstanding 
balances  of  repayable  advances  made  to 
States  under  title  XII  of  the  Social 
Security  Act.  States  that  meet  specific 
criteria  under  subsections  (c),  (f).  or  (g) 
of  section  3302  may  have  the  credit 
reduction  limited  or  not  applied.  The 
certification  to  the  Secretary  of  the 
Treasury  of  States  subject  to  the  credit 
reduction  for  1991  and  States  that 
qualify  for  credit  reduction  relief  is 
published  below. 

Dated:  November  20, 1991. 
Mary  Ann  Wyrsdi. 
Director,  Unemployment  Insurance  Service. 

Nov.  12, 1991. 

The  Honorable  Nicholas  F.  Brady, 
Secretary  of  the  Treasury 
Washington.  DC  20220. 

Dear  Secretary  Brady:  This  is  to  notify  you 
of  my  determination  as  to  the  status  of  the 
states  with  regard  to  the  reduction  in  credit 
provisions  of  section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  employers  in  one  State 
are  subject  to  a  reduction  in  FUTA  offset 
credit  for  taxable  year  1991: 

Michigan 

Under  certain  conditions,  subsection  (f)  of 
section  3302  of  the  FUTA  limits  or  caps  tiie 
FUTA  tax  credit  reduction  for  a  year  to  an 
amount  which  does  not  exceed  the  greater  of 
0.6  percent  of  wages  subject  to  FUTA  or  the 
percentage  reduction  that  was  in  effect  for 
the  preceding  taxable  year.  To  qualify  for  a 
cap  in  taxable  year  1991,  the  Secretary  of 
Labor  (or  her  delegate)  must  determine  that  a 
State  has  taken  no  action  in  the  12  months 
ending  on  September  30, 1991,  unless  required 
under  State  law  in  effect  before  August  13, 
1981.  which  has  resulted  or  will  result  in: 

(1)  A  reduction  in  the  State's 
unemployment  tax  effort,  or 

(2)  A  net  decrease  in  the  solvency  of  the 
State  unemployment  compensation  system, 
and  further,  that: 

(3)  The  State  unemployment  tax  rate  for 
calendar  year  1991  equals  or  exceeds  the 
average  benefit  cost  ratio  for  calendar  years 
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Signed  at  Washington,  DC  this  29th  Day  of 
November  1991. 
Alan  L  Mom, 

Director  of  Wage  Determinations. 
[FR  Doc.  91-29134  Filed  12-4-91;  8:45  am] 

SNXIMQ  CODE  4S10-27-II 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program:  Certification 
Relating  to  Reduced  Credits  Under  the 
Federal  Unemployment  Tax  Act  for 
1991 

Section  3302(c)92]  of  the  Federal 
Unemployment  Tax  Act  (FUTA] 
provides  for  the  repayment,  through 
reduced  tax  credits,  of  outstanding 
balances  of  repayable  advances  made  to 
States  under  title  XII  of  the  Social 
Security  Act.  States  that  meet  specific 
criteria  under  subsections  (c).  (f).  or  (g) 
of  section  3302  may  have  the  credit 
reduction  limited  or  not  applied.  The 
certification  to  the  Secretary  of  the 
Treasury  of  States  subject  to  the  credit 
reduction  for  1991  and  States  that 
qualify  for  credit  reduction  relief  is 
published  below. 

Dated;  November  20, 1991. 
Mary  Ann  Wyrsch. 
Director.  Unemployment  Insurance  Service. 

Nov.  12, 1991. 

The  Honorable  Nicholas  F.  Brady, 
Secretary  of  the  Treasury 
Washington.  DC  20220. 

Dear  Secretary  Brady;  This  is  to  notify  you 
of  my  determination  as  to  the  status  of  the 
states  with  regard  to  the  reduction  in  credit 
provisions  of  section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

Pursuant  to  delegation  of  authority  to  me.  I 
have  determined  that  employers  in  one  State 
are  subject  to  a  reduction  in  FUTA  offset 
credit  for  taxable  year  1991: 

Michigan 

Under  certain  conditions,  subsection  (f)  of 
section  3302  of  the  FUTA  limits  or  caps  the 
FUTA  tax  credit  reduction  for  a  year  to  an 
amount  which  does  not  exceed  the  greater  of 
0.6  percent  of  wages  subject  to  FUTA  or  the 
percentage  reduction  that  was  in  effect  for 
the  preceding  taxable  year.  To  qualify  for  a 
cap  in  taxable  year  1991,  the  Secretary  of 
Labor  (or  her  delegate)  must  determine  that  a 
State  has  taken  no  action  in  the  12  months 
ending  on  September  30, 1991,  unless  required 
under  State  law  in  effect  before  August  13, 
1981,  which  has  resulted  or  will  result  in: 

(1)  A  reduction  in  the  State's 
unemployment  tax  effort,  or 

(2)  A  net  decrease  in  the  solvency  of  the 
State  unemployment  compensation  system, 
and  further,  that; 

(3)  The  State  unemployment  tax  rate  for 
calendar  year  1991  equals  or  exceeds  the 
average  benefit  cost  ratio  for  calendar  years 


in  the  five-year  period  ending  with  calendar 
year  1990,  and 

(4]  The  out!>(anding  balance  of  advances  to 
the  State  on  September  30. 1991  was  not 
greater  than  the  outstanding  balance  for  such 
State  on  September  30. 1988. 

Pursuant  to  delegation  of  authority  to  me.  I 
have  determined  that  under  these  criteria 

'      Michigan  qualifies  for  the  cap.  In  addition.  I 
have  determined  that  Michigan  does  not 
qualify  for  avoidance  of  the  offset  credit 

{      reduction  under  subsection  (g]  of  section 
3302. 

Since  the  reduced  credit  percentage  for 
1990  was  0.8  percent,  Michigan  employers  are 
liable  for  a  reduction  in  FUTA  offset  credit  of 
0.8  percent  of  1991  wages. 

Finally,  please  note  that  the  State  of  New 
Jersey  was  omitted  from  the  October  31. 1991. 
certifications  required  by  sections  3304(c} 
and  3o03(b)  of  the  FUTA.  for  the  "normal" 
and  "additional"  tax  credits.  This  is  because 
section  3304(c)  of  the  FUTA  requires  that  the 

I      Secretary  shall  not  certify  a  State  if  that 
State's  law  no  longer  contains  the  provisions 
specified  in  section  3304(a).  An  issue  under 
section  3304(a)  currently  exists  with  New 
Jersey.  The  omission  of  the  State  of  New 
jersey  does  not  yet  constitute  a  withholding 
of  the  certifications.  The  Secretary  will  notify 
you  directly  if  New  Jersey  is  certified  or  if  the 
certifications  are  actually  withheld. 

Sincerely. 
Mary  Ann  Wyrscli, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  91-28922  Filed  12-5-81;  8:45  am] 
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NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBUC 
HOUSING 

Meetings/ Put>lic  Hearings 
Announcement 

agency;  National  Commission  on 
Severely  Distressed  Public  Housing. 

action:  Notice  of  public  hearing. 

summary:  In  accordance  with  the 
Fedei  til  Advisorj-  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  aimounces  a  forthcoming 
Public  Hearing  of  the  Commission. 

dates:  Wednesday,  December  18. 1991, 
9:30  a.m.  until  3  p.m. 

ADDRESSES:  Dallas  Housing  Authority. 
Board  Room,  2531  Lucas  Drive,  Dallas, 
Texas  75219. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW.,  suite  7121,  Washington,  DC  20005 
(202)275-0933. 


TYPE  OF  MEETiNO:  Open. 

CanneliU  R.  Pratt. 

Administrative  Officer. 

[FR  Doc.  91-29292  Filed  12-5-91;  8:45  am] 
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Meetings/ Public  Hearings 
Announcement 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housiitg. 
action:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 

Advisory  Committee  Act,  Public  Law 

92-463.  as  amended,  the  National 

Commission  on  Severely  Distressed 

Public  Housing  announces  a  forthcoming 

Full  Commission  Meeting. 

DATES:  Thursday.  December  19, 1991, 5 

p.m.  until  7  p.m. 

ADDRESSES:  Hyatt  Regency-Downtown, 

1200  Louisiana  Street.  Houston,  Texas. 

(713)  654-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 

The  National  Commission  on  Severely 

Distressed  Public  Housing.  1100  L  Street, 

NW.,  siiite  7121.  Washington,  DC  20005 

(202)  275-6933. 

TYPE  OF  MEETING:  Open. 

Caimelita  R.  Pratt 

Administrative  Officer. 

[FR  Doc.  91-29293  Filed  12-5-OT;  8:45  am] 

BILUNQ  COO£  SaXMir-M 


Meetings/Public  Hearings 
Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  public  hearing. 

summary:  In  according  with  the  Federal 

Advisory  Committee  Act,  Public  Law 

92-463,  as  amended,  the  National 

Commission  on  Severely  Distressed 

Public  Housing  aimounces  a  forthcoming 

Full  Commission  Meeting. 

DATES:  Friday,  December  20, 1991.  9;30 

a.m.  until  3  p.m. 

ADDRESSES:  Houston  Housing  Authority. 

Conference  Room,  4217  Sart  Felipe 

Street  Houston,  Texas  77027. 

FOU  FURTHER  INFORMATION  CONTACT 

Carmehta  Pratt,  Administrative  Officer. 

The  National  Commission  on  Severely 

Distressed  Public  Housing.  1100  L  Street. 

NW.,  suite  7121,  Washington,  DC  20005 

(202)  275-6933. 

TYPE  OF  MEETING:  Open. 

CarmeKta  R.  Pratt 

Administrative  Officer. 

[FR  Doc  91-29294  Filed  12-5-81;  8:45  am] 

BtUJNQ  CODE  6S20-07-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Arts,  NFAH. 

action:  Notice.  I 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  January 
6,1992. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place.  NW.,  room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Judith  E.  O'Brien. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division.  it>om 
203. 1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506;  (202-682-6401). 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Nicki  Jacobs.  National  Endov^Tnent 
for  the  Arts.  Arts  in  Education  Program, 
room  602. 1100  Pennsylvania  Avenue 
NW.,  Washington.  DC  20506:  (202-682- 
5426)  from  whom  copies  of  the 
documents  are  available. 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
new  collection  of  information.  This  entry 
is  issued  by  the  Endowment  and 
contains  the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for.  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
TY/Ze.-  FY  92  Arts  in  Education  Program 
"Arts  Pius"  Initiative  Program 
Solicitation 
Frequency  of  Collection:  One  Time. 
Respondents:  Non-profit  institutions. 
Use:  Program  Solicitation  elicits  relevant 
information  from  non-profit 
organizations  responding  for  funding 
through  a  cooperative  agreement  with 
the  agency  to  support  projects 
focusing  on  dance,  theater,  musical 
theater,  or  opera  education,  helping  to 
move  the  arts  toward  inclusion  as  a 
basic  element  preK-12  education.  This 
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information  is  necessary  for  the 

accurate,  fair  and  thorough 

consideration  of  competing  proposals 

in  the  peer  review  process. 
Estimated  Number  of  Respondents:  100. 
Average  Burden  Hours  per  Response: 

12.5. 
Total  Estimated  Burden:  1,250. 
Judith  E  O'Brien. 

Management  Analyst  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 
[FR  Doc.  91-29266  Filed  12-5-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Receipt  of  Responses  To 
Request  for  Licensing  Actions 
Regarding  Reclamation  Plans  for 
Inactive  Uranium  Recovery  Facilities 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Receipt  of  proposed  reclamation 
schedules  for  inactive  uranium  recovery 
facilities. 

1.  Description  of  Federal  Action 

By  letter  dated  October  22, 1991,  from 
the  Director.  Uranium  Recovery  Field 
Office.  Region  IV.  licensees  with 
inactive  uranium  mills  were  requested 
to  propose  license  amendments  to 
define  completion  schedules  for 
reclamation  of  their  facilities.  This 
request  was  made  in  accordance  with  a 
memorandum  of  understanding  (MOU) 
between  the  Environmental  Protection 
Agency  (EPA)  and  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  on 
October  25. 1991.  (volume  56.  No.  207, 
pp.  55432-55435].  As  stipulated  in  the 
MOU,  the  NRC  is  noticing  the  receipt  of 
responses  to  the  NRC  request  of 
October  22, 1991,  from  the  following 
NRC  licensees: 


Licensee 

Fadiity 

Docket 
Na 

Licensee 

New  Mexico: 
ARCO 

Bkiewater 

MIH. 

Milan  Mill 

L-Bar  MiM 

Ambrosia 

Lake. 
Church 

Rock  Mitt. 

Moab  Mitt 

list>on  MiH-... 

40-8902 

40-8903 
40-8904 
40-8905 

40-8907 

40-3453 
40-8084 

SUA-1470 

Homestake 

Keooecott 

Quivira.„ 

SUA-1471 
SUA-1472 
SUA-1473 

Unrted 

Nuclear 

Corp. 
Utah: 
Atlas     

SUA-1475 
SUA-917 

R*0  AiflOCTi 
Mmmg 
Corp. 

SUA-1119 

Ljcentee 

FadWy 

Docket 
Na 

Lk»nse« 

Ufnotco 

White  Mesa.. 

40-0299 

SUA-648 

Minerals 

Corp. 

Wyommg: 

American 

Gas  Hills 

40-4492 

SUA-667 

Nuclear. 

Pathfinder 

Lucky  Mc 

40-2259 

SUA-672 

Mmes. 

Mill. 

PetrotomKS 

Shirley 

40-8659 

SUA-551 

Company. 

Basin. 

Union  Pacific 

Bear  Creek 

40-8452 

SUA-1310 

Resources. 

Mill. 

Western 

Split  Rock 

40-1162 

SUA-56 

Nudew. 

Mifl. 

Ina 

The  NRC  intends  to  review  the  above 
referenced  responses,  and  amend  the 
above  referenced  licenses  to  incorporate 
the  reclamation  plan  milestones  as 
appropriate  for  each  facility.  In 
accordance  with  the  above  referenced 
MOU,  the  NRC  intent  to  amend  each 
license  will  be  noticed  and  a  30-day 
period  will  be  provided  for  receipt  of 
comments. 

2.  Contact 

Copies  of  responses  from  the  above 
licensees  are  available  for  inspection  at 
the  Uranium  Recovery  Field  Office.  730 
Simms.  suite  100,  Lakewood.  Colorado, 
and  at  the  Public  Document  Room.  2120 
L  Street.  Washington,  DC.  Comments  or 
questions  regarding  the  responses  may 
be  directed  to  the  Director.  Uranium 
Recovery  Field  Office.  P.O.  Box  25325, 
Denver,  CO,  80225. 

Dated  at  Denver,  Colorado  this  26th  day  of 
November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director.  Uranium  Recovery  Field  Office, 
Division  of  Radiation  Safety  and  Safeguards, 
Region  IV. 
[FR  Dot  91-29262  Filed  12-5-91;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  12-14, 1991,  in  room  P-110, 
7920  Norfolk  Avenue,  Bethesda, 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
November  25. 1991. 

Thursday,  December  12, 1991 

8:30  a.m.-8:45  a.m.:  Opening  Remarks 
by  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
and  comment  briefly  regarding  items  of 
current  interest 


8:45  a.m.-10:15  a.m.:  Diesel  Generator 
Reliability  (Open) — ^The  Committee  will 
review  and  report  on  the  proposed 
resolution  of  Generic  Issue  B-56,  Diesel 
Generator  Reliability.  Representatives 
of  the  NRC  staff  and  the  nuclear 
industry  will  participate,  as  appropriate. 

10:30  a.m.-12  Noon:  Preparation  for 
Meeting  with  NRC  Commissioners 
(Open) — The  members  will  discuss 
topics  of  mutual  interest  in  preparation 
for  the  Committee  meeting  with  the  NRC 
Commissioners  as  time  permits.  Topics 
of  interest  will  include  key  technical 
issues  applicable  to  advanced  reactor 
designs:  inspection,  tests,  analysis  and 
acceptance  criteria  (ITAAC):  the  GE 
Advanced  Boiling  Water  Reactor 
Design:  recommendations  for  reviewing, 
monitoring,  and  approving  vendors  test 
programs  to  support  design  certification 
of  passive  LWRs  (SECY-91-273): 
consistent  use  of  PRA  in  the  regulatory 
process;  and  evaluation  of  risks  during 
low  power  and  shutdown  operations  of 
nuclear  power  plants. 

1:30  p.m.-S  p.m.:  Meeting  with  NRC 
Commissioners  (One  White  Flint  North 
Conference  Room]  (Open) — ^The 
members  will  discuss  items  noted  above 
as  time  permits. 

4  p.m.Sp.m.:  Design  Acceptance 
Criteria  for  Standardized  Nuclear 
Plants  (Open)— The  Committee  will  hear 
a  briefing  and  discuss  proposed  design 
acceptance  criteria  (DAC)  for 
standardized  nuclear  power  plants 
licensed  in  accordance  with  10  CFR  part 
52.  Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.  The  ACRS  will  provide 
comments  and  a  report,  a^  appropriate. 

5  p.m.-6:30  p.m.:  Implementation  of 
ACRS  Recommendations  (Open) — the 
members  will  discuss  comments  from 
the  NRC  Executive  Director  for 
Operations  regarding  corisideration  of 
ACRS  recommendations  regarding 
safety-related  regulatory-matters, 
including  consistent  use  of  PRA  in  the 
regulatory  process,  and  the  NRC 
regulatory  impact  survey. 

Friday,  December  13, 1991 

8:30  a.m.-lO  a.m.:  Standard  Technical 
Specifications  for  Nuclear  Power  Plants 
(Open) — ^The  Committee  will  hear  a 
briefing  and  discuss  the  status  of  the 
effort  to  provide  standard  technical 
specifications  for  nuclear  power  plants. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

10:15  a.m.-12:45  p.m.:  Review  of 
Proposed  NRC  SECY  Papers  (Open)— 
The  Committee  will  review  and  report 
on  the  proposed  SECY  papers  regarding: 
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8:45  a.m.-10:15  a.m.:  Diesel  Generator 
Reliability  (Open) — The  Committee  will 
review  and  report  on  the  proposed 
resolution  of  Generic  Issue  B-56,  Diesel 
Generator  Reliability.  Representatives 
of  the  NRC  staff  and  the  nuclear 
industry  will  participate,  as  appropriate. 

10:30  a.m.-12  Noon:  Preparation  for 
Meeting  with  NRC  Commissioners 
(Open) — The  members  will  discuss 
topics  of  mutual  interest  in  preparation 
for  the  Committee  meeting  with  the  NRC 
Commissioners  as  time  permits.  Topics 
of  interest  will  include  key  technical 
issues  applicable  to  advanced  reactor 
designs:  inspection,  tests,  analysis  and 
acceptance  criteria  (ITAAC):  the  GE 
Advanced  Boiling  Water  Reactor 
Design:  recommendations  for  reviewing, 
monitoring,  and  approving  vendors  test 
programs  to  support  design  certification 
of  passive  LWRs  (SECY-91-273): 
consistent  use  of  PRA  in  the  regulatory 
process:  and  evaluation  of  risks  during 
low  power  and  shutdown  operations  of 
nuclear  power  plants. 

1:30 p.m.-3  p.m.:  Meeting  with  NRC 
Commissioners  (One  White  Flint  North 
Conference  Room)  (Open) — The 
members  will  discuss  items  noted  above 
as  time  permits. 

4  p.m.S  p.m.:  Design  Acceptance 
Criteria  for  Standardized  Nuclear 
Plants  (Open)— The  Committee  will  hear 
a  briefmg  and  discuss  proposed  design 
acceptance  criteria  (DAC)  for 
standardized  nuclear  power  plants 
licensed  in  accordance  with  10  CFR  part 
52.  Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.  The  ACRS  will  provide 
comments  and  a  report,  a^  appropriate. 

5  p.m.-6:30  p.m.:  Implementation  of 
ACRS  Recommendations  (Open) — the 
members  will  discuss  comments  from 
the  NRC  Executive  Director  for 
Operations  regarding  consideration  of 
ACRS  recommendations  regarding 
safety-related  regulatory-nhatters, 
including  consistent  use  of  PRA  in  the 
regulatory  process,  and  the  NRC 
regulatory  impact  survey. 

Friday.  December  13, 1991 

8:30  a.m.-lO  a.m.:  Standard  Technical 
Specifications  for  Nuclear  Power  Plants 
(Open) — ^The  Committee  will  hear  a 
brieHng  and  discuss  the  status  of  the 
effort  to  provide  standard  technical 
specifications  for  nuclear  power  plants. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

10:15  a.m.-12:45  p.m.:  Review  of 
Proposed  NRC  SECY  Papers  (Open)— 
The  Committee  will  review  and  report 
on  the  proposed  SECY  papers  regarding: 


— Role  of  Personnel  and  Advanced 
Control  Rooms  in  Future  Nuclear 
Plants  (SECY-91-272) 

— Resolution  of  Selected  Technical 
Issues  for  Evolutionary  Light  Water 
Reactors  (SECY-91-262) 

— Interim  Guidance  on  NRC  Staff 
Implementation  of  the  Commission's 
Safety  Goal  Policy  (SECY-91-270) 

Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

2:15  p.m.-4:15  p.m.:  Research  Program 
on  Organizational  Factors  (Open) — ^The 
Committee  will  hear  a  briefing  and 
discuss  the  status  of  the  NRC  program 
on  organizational  factors. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

4:15 p.m.-5:15 p.m.:  Future  ACRS 
Activities  (Open) — ^The  members  will 
discuss  anticipated  subcommittee 
activities  and  matters  proposed  for 
consideration  by  the  full  Committee. 

5:15  p.m.-6:15  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  members 
will  discuss  key  points  to  be  addressed 
in  ACRS  reports. 

Satiirday.  December  14, 1991 

8:30  a.m.-ll  a.m.:  Preparation  of 
ACRS  Reports  (Open)--The  members 
will  discuss  proposed  Committee  reports 
regarding  items  considered  during  this 
meeting  and  issues  which  were  not 
completed  at  previous  meetings  as  time 
and  availability  of  information  permit. 

11  a.m.-ll:30  a.m.:  Election  of  ACRS 
Officers  (Open/Closed)— The  members 
will  discuss  the  qualifications  of 
nominees  and  select  officers  for  CY- 
1992. 

Portions  of  this  session  will  be  closed, 
as  appropriate,  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

11:30  a.m.-12  Noon:  Appointment  of 
New  Members  (Open/Closed) — The 
members  will  discuss  the  qualifications 
of  candidates  who  will  be  considered 
for  appointment  to  the  Committee. 

Portions  of  this  session  will  be  closed 
as  appropriate  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  and  the  internal 
personnel  rules  and  practices  of  the 
agency. 

1:30  p.m.-2:30  p.m.:  A  CRS 
Subcommittee  Activities  (Open/ 
Closed) — ^The  member  will  discuss  the 
status  of  assigned  subcommittee 
activities  including  digital  computer 
experience  in  nuclear  power  plants  and 
the  performance  of  digital  instrument 
and  control  systems.  Conclusions  and 
recommendations  of  the  Ad  Hoc 
Subcommittee  meeting  (November  22- 
24. 1991)  to  discuss  key  technical  issues. 


ACRS  policies  and  practices,  and  ACRS 
staff  organization  and  performance  will 
also  be  discussed. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  1. 1991  (56  FR  49800).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6)  and  the  internal  personnel 
rules  and  regulations  of  the  NRC  in 
accordance  with  5  U.S.C.  552b(c)(2). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  8  a.m.  and  4:30  p.m. 

Dated:  December  2. 1991. 
(ohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-29207  Filed  12-5-91;  8:45  am) 
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[Docket  No.  30-31570,  UcenM  No.  35- 
27026-01  lA  91-001] 

Patrick  K.C.  Chun,  M.D^  Home  AddrM* 
Deleted  Under  10  CFR  2.790;  Order 
Modifying  Order  Prohibiting 
Involvement  in  Certain  NRC-Ucensed 
Activities  (Effective  lmn>edlately) 

I 

Patrick  K.C.  Chun,  M.D..  (Licensee) 
was  the  holder  of  Materials  License  No. 
35-27026-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
parts  30  and  35.  The  License  authorized 
the  possession  and  use  of 
radiopharmaceuticals  in  nuclear 
medicine  activities  described  in  10  CFR 
35.100  and  35.200.  The  License  was 
terminated  on  November  12, 1991,  by  the 
issuance  of  a  license  amendment,  as 
requested  by  the  Licensee  in  January 
1991. 

U  { 

On  November  12. 1991.  an  Order 
Prohibiting  Involvement  in  Certain  NRC- 
Licensed  Activities  (Effective 
Immediately)  was  issued  to  the 
Licensee.  In  reviewing  the  Order,  the 
NRC  staff  noted  an  inconsistency 
between  the  ordering  language  in 
paragraphs  IV.A  and  B  that  was 
unintentional.  As  a  result.  Section  rV.A 
of  the  Order  is  bein^  modified  to  also 
prohibit  Dr.  Chun  from  performing 
activities  as  an  authorized  user  for  a 
period  of  one  year  from  the  date  of  the 
original  Order. 

in 

Consequently,  for  the  reasons  stated 
in  the  original  Order,  I  lack  the  requisite 
reasonable  assurance  that  Dr.  Chun 
would  conduct  NRC-licensed  activities 
in  compliance  with  the  Commission's 
requirements,  and  that  the  health  and 
safety  of  the  public  would  be  protected, 
if  Dr.  Chun  were  permitted  at  this  tinte 
to  perform  licensed  activities  as  an 
authorized  user.  Therefore,  the  public 
health,  safety  and  interest  require  that 
the  Order  be  modified  to  also  prohibit 
Dr.  Chun  from  performing  activities  as 
an  authorized  user  for  a  period  of  one 
year  from  the  date  of  the  original.  Order. 
Furthermore,  pursuant  to  10  CFR  2.202, 1 
find  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

Accordingly,  pursuant  to  sections  61, 
161b.  161c  161i,  1610. 182  and  188  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  part  30.  //  is 
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hereby  ordered,  effective  immediately. 
That  Section  IV .A  of  the  order  of 
November  12. 1991.  is  hereby  modified 
to  provide  that: 

Patrick  ICC.  Chun.  M.D..  is  prohibited 
for  one  year  from  the  date  of  this  order 
from  holding  an  fMRC  license,  being 
named  on  an  NRC  license  in  any 
capacity,  or  performing  activities  as  an 
authorized  user. 

All  other  provisions  of  the  Order  of 
November  12. 1991.  remain  as  stated 
therein. 


In  accordance  with  10  CFR  2.202  (56 
FR  40664.  August  15. 1991),  Dr.  Chun 
must,  and  any  other  person  adversely 
affected  by  this  Order  may,  submit  an 
answer  to  the  Order  dated  November  12, 
1991.  as  modified  by  this  Order,  and 
may  request  a  hearing  on  the  Order,  as 
modified  by  this  Order,  within  20  days 
of  the  date  of  this  Order.  The  answer 
may  consent  to  the  Order.  If  not 
consenting  to  the  Order,  the  answer 
shall  in  writing,  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  the 
Order,  set  forth  the  matters  of  fact  and 
law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  filed 
within  20  days  of  the  date  of  this  Order 
may  include  a  request  for  a  hearing.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief. 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  IV.  611  Ryan  Plaza  Drive. 
suite  400.  Arlington.  Texas  76011.  and  to 
Dr.  Chun  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Chun.  If  a  person  other  than  Dr.  Chun 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr.  Chun 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  tiie  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  the  Order  dated 
November  12. 1991,  as  modified  by  this 
Order,  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  of  the  Order  dated  November 


12. 1991.  as  modified  by  Section  IV 
above,  shall  be  final  20  days  from  the 
date  of  this  Order  without  further  order 
or  proceedings.  An  answer  or  a  request 
for  hearing  shall  not  stay  the  immediate 
effectiveness  of  this  Order. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  November  1991. 

For  the  Nuclear  Regulatory  Commission. 
James  Liebennan. 
Director.  Office  of  Enforcement. 
[FR  Doc.  91-29281  FUed  12-5-81: 8:45  am] 

MLLWnCOOE  THO-at-M 

(DocfcM  No.  030-31758;  Ucens*  No.  34- 
26201-01;  EA»1-1541 

In  the  Matter  of  RandaU  C.  Orem.  0.0^ 
Order  Revoking  License  (Effective 
Immediately) 

I 

Randall  C  Orem,  D.O.  (Licensee)  is 
the  holder  of  Byproduct  Material 
License  No.  34-26201-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
parts  30  and  35.  The  license  authorizes 
the  possession  and  use  of 
radiopharmaceuticals  in  nuclear 
medicine  activities  described  in  10  CFR 
35.200.  The  license,  originally  issued  on 
August  21. 1990,  is  due  to  expire  on 
October  31. 1995. 

11 

In  an  application  dated  May  25, 1990. 
Randall  C.  Orem.  D.O..  requested  an 
NRC  license  to  use  any  byproduct 
material  identified  in  10  CFR  35.200  for 
cardiovascular  procedures.  The  location 
of  use  indicated  in  the  apphcation  was 
'  6900  Meeker  Road.  Dayton.  Ohio.  The 
application  included  a  detailed  drawing 
of  a  nuclear  cardiology  clinical  facility 
and  stated  that  the  facility  was  being 
finished  at  that  time.  After  review  of  the 
information  provided  in  the  application, 
including  the  Licensee's  statement  that 
an  amendment  would  be  requested  prior 
to  use  of  material  if  the  final  facility 
differed  from  the  drawing  in  the 
application,  NRC  License  No.  34-26201- 
01  was  issued  to  Randall  C  Orem,  D.O.. 
on  August  21, 1990. 

On  September  17, 1991,  an  NRC 
Region  III  in8[>ector  attempted  to  contact 
Dr.  Orem  by  telephone  to  schedule  an 
initial  inspection  of  the  licensee's 
activities.  After  unsuccessful  efforts  to 
contact  Dr.  Orem  directly,  the  inspector 
was  able  to  reach  Dr.  Orem  through  his 
consultant.  In  a  September  17, 1991, 
telephone  conversation  with  the 
inspector.  Dr.  Orem  indicated  that:  (1) 
The  facility  location  referenced  in  his 
application  was  his  personal  residence: 
(2)  the  facility  described  in  his 


application  was  never  constructed;  and 
(3)  he  had  no  plans  to  receive  or  use 
material  at  the  residence  listed  in  the 
license  application. 

On  September  30, 1991,  a  subsequent 
telephone  conference  was  conducted 
between  NRC  personnel  and  Dr.  Orem. 
The  NRC  explained  to  Dr.  Orem  that  the 
license  had  been  issued  on  the  basis  of 
representations  regarding  the  facility  in 
which  licensed  activities  would  be 
conducted  and  must  be  terminated 
because  the  facility  described  in  the 
license  does  not  exist,  and  the  location 
of  use  described  in  the  license  is  a 
private  residence  without  any 
provisions  for  receipt  and  use  of 
licensed  materials.  Dr.  Orem  indicated 
that  he  understood  the  situation  and 
agreed  to  submit  a  letter  to  the  NRC 
requesting  termination  of  the  license 
within  20  days.  On  October  3. 1991.  the 
NRC  issued  a  Confirmatory  Action 
Letter  to  Dr.  Orem  confirming  his 
conunitments  not  to  receive  material  at 
his  residence  and  to  request  termination 
of  his  license  within  20  days.  In  a  letter 
to  the  NRC  dated  October  20. 1991 
responding  to  the  Confirmatory  Action 
Letter.  Dr.  Orem  did  not  request 
termination  of  his  license,  but  stated 
that  he  did  not  intend  to  receive 
radioactive  material  at  his  personal 
residence  unless  he  converted  the 
location  to  an  office,  that  he  might 
instead  acquire  office  space  at  another 
location,  and  that  he  intended  to  use  the 
license  as  soon  as  the  space  issue  was 
resolved.  On  October  2ft  1991.  this 
matter  was  again  discussed  with  Dr. 
Orem  and  he  committed  to  request 
termination  of  his  license.  However,  in  a 
letter  to  the  NRC  dated  November  4, 
1991,  Dr.  Orem  stated  that  he  would  not 
voluntarily  request  termination  of  his 
license. 

lU 

The  Commission's  regulations  in  10 
CFR  30.33(a)(2)  require,  in  part,  that  an 
applicant  for  a  specific  license  for 
byproduct  material  must  demonstrate 
that  the  applicant's  proposed  equipment 
and  facilities  are  adequate  to  protect 
health  and  minimize  danger  to  life  or 
property.  Section  186  of  the  Atomic 
Energy  Act  and  10  CFR  30.61(b)  provide, 
in  part,  that  any  license  may  be  revoked 
because  of  conditions  revealed  by  such 
application  or  statement  of  fact  or  any 
report,  record  or  inspection  or  other 
means  which  would  warrant  the 
Commission's  refusal  to  grant  a  license 
on  an  original  application. 

The  NRC  must  be  able  to  rely  on  the 
accuracy  of  information  provided  by 
applicants  for  licenses.  The  Licensee's 
inaccurate  statements  to  the  NRC  in  his 
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application  was  never  constructed;  and 
(3)  he  had  no  plans  to  receive  or  use 
material  at  the  residence  listed  in  the 
license  application. 

On  September  30, 1991.  a  subsequent 
telephone  conference  was  conducted 
between  NRC  personnel  and  Dr.  Orem. 
The  NRC  explained  to  Dr.  Orem  that  the 
license  had  been  issued  on  the  basis  of 
representations  regarding  the  facility  in 
which  licensed  activities  would  be 
conducted  and  must  be  terminated 
because  the  facility  described  in  the 
license  does  not  exist,  and  the  location 
of  use  described  in  the  license  is  a 
private  residence  without  any 
provisions  for  receipt  and  use  of 
licensed  materials.  Dr.  Orem  indicated 
that  he  understood  the  situation  and 
agreed  to  submit  a  letter  to  the  NRC 
requesting  termination  of  the  license 
within  20  days.  On  October  3, 1991.  the 
NRC  issued  a  Confirmatory  Action 
Letter  to  Dr.  Orem  confirming  his 
commitments  not  to  receive  material  at 
his  residence  and  to  request  termination 
of  his  license  within  20  days.  In  a  letter 
to  the  NRC  dated  October  20, 1991 
responding  to  the  Confirmatory  Action 
Letter,  Dr.  Orem  did  not  request 
termination  of  his  license,  but  stated 
that  he  did  not  intend  to  receive 
radioactive  material  at  his  personal 
residence  unless  he  converted  the 
location  to  an  office,  that  he  might 
instead  acquire  office  space  at  another 
location,  and  that  he  intended  to  use  the 
license  as  soon  as  the  space  issue  was 
resolved.  On  October  28, 1991,  this 
matter  was  again  discussed  with  Dr. 
Orem  and  he  committed  to  request 
termination  of  his  license.  However,  in  a 
letter  to  the  NRC  dated  November  4, 
1991.  Dr.  Orem  stated  that  he  would  not 
voluntarily  request  termination  of  his 
license. 

lU 

The  Commission's  regulations  in  10 
CFR  30.33(a)(2)  require,  in  part  that  an 
applicant  for  a  specific  license  for 
byproduct  material  must  demonstrate 
that  the  applicant's  proposed  equipment 
and  facilities  are  adequate  to  protect 
health  and  minimize  danger  to  life  or 
property.  Section  186  of  the  Atomic 
Energy  Act  and  10  CFR  30.61(b)  provide, 
in  part,  that  any  license  may  be  revoked 
because  of  conditions  revealed  by  such 
application  or  statement  of  fact  or  any 
report,  record  or  inspection  or  other 
means  which  would  warrant  the 
Commission's  refusal  to  grant  a  license 
on  an  original  application. 

The  NRC  must  be  able  to  rely  on  the 
accuracy  of  information  provided  by 
applicants  for  licenses.  The  Licensee's 
inaccurate  statements  to  the  NRC  in  his 


original  application  regarding  the 
description  and  status  of  completion  of 
its  facility,  and  location  of  use.  are 
apparent  violations  of  10  CFR  30.9  of  the 
Commission's  regulations,  which 
requires  that  information  submitted  by 
an  applicant  for  a  license  be  complete 
and  accurate  in  all  material  respects. 
The  NRC  would  not  have  issued  a 
license  to  Dr.  Orem  had  it  known  that 
the  proposed  place  of  use  was  a  private 
residence  with  no  adequate  facility  for 
the  safe  receipt,  handling  and  use  of 
licensed  material. 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  under 
License  No.  34-26301-01  in  compliance 
with  the  Commission's  requirements, 
and  that  the  health  and  safety  of  the 
public  will  be  protected  if  licensed 
activities  under  this  license  are 
permitted.  Therefore,  the  public  health, 
safety,  and  interest  require  that  License 
No.  34-26201-01  be  revoked. 
Furthermore,  pursuant  to  10  CFR  2.202 
(56  FR  40664  (August  15. 1991)),  I  find 
that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  parts  30  and  35.  It  is 
Hereby  Ordered,  effective  immediately, 
That  License  no.  34-26201-01  is  revoked. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  the  Order 
and  the  person  so  consenting  is  not 
required  to  include  in  its  answer  the 
matters  set  forth  below.  Otherwise,  the 
answer  shall  specifically  in  writing, 
under  oath  or  affumation.  admit  or  deny 
each  allegation  or  charge  made  in  the 
Order  and  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  why  the  Order  should  not  have 
been  issued.  Any  answer  filed  within  20 
days  of  the  date  of  this  Order  may 
include  a  request  for  a  hearing.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief, 
Docketing  and  Service  Section. 
Washington,  DC  20555.  Copies  also  shall 
be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  to 


the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  III,  799  Roosevelt  Road, 
Glen  Ellyn,  Illinois  60137,  and  to  the 
Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  this  Order  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  29  day  of 
November  1991. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson,  ]t^ 
Deputy  Executive,  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
support. 
[FR  Doc.  91-29283  Filed  12-5-91;  8.45  am] 

BILLINO  CODE  7$90-01-M 


(Docket  No.  50-267] 

Public  Service  Company  of  Colorado; 
Fort  St.  Vrain;  Exemption 

I      I 

Public  Service  Company  of  Colorado 
(PSC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-34, 
which  authorizes  the  possession  of  the 
Fort  St.  Vrain  Nuclear  Generating 
Station  (FSV  or  the  facility)  but  does  not 
allow  operation  at  any  reactor  power 
level.  The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facility  consists  of  a  high 
temperature  gas  cooled  reactor  located 
at  the  licensee's  site  in  Weld  County, 
Colorado,  and  is  permanently  shut  down 
and  partially  defueled. 

II 

By  letter  dated  November  9. 1990.  PSC 
requested  an  exemption  concerning  10 
CFR  55.45(b)  pertaining  to  the  use  of  a 
simulation  facility  and  various  portions 


of  10  CFR  part  55.  "Operators' 
Licenses."  to  the  extent  that  these 
regulations  require  a  simulation  facility 
to  grant  or  maintain  operators'  licenses. 
FSV  was  permanently  shut  dowm  on 
August  18. 1989.  Amendment  No.  82. 
converting  Facility  Operating  License 
No.  DPR-34  to  a  possession  only  license, 
was  issued  May  21, 1991.  The  license 
amendment  provides,  among  other 
things,  that  FSV  is  not  to  be  operated  at 
any  reactor  power  level. 

"The  licensee's  proposed  action 
includes  an  exemption  from  10  CFR 
55.45(b).  55.33(a)(2),  55.59(a)(2).  and 
55.59(c)(3)  to  the  extent  that  these 
regulations  required  the  use  of  a 
simulation  facility  in  implementing 
operating  tests  and  on-the-job  training. 
Additionally,  the  Nuclear  Regulatory 
Commission  proposes  related  action 
that  includes  an  exemption  from  10  CFR 
55.59(a)(2),  (c)(2).  (c)(3),  and  (c)(4)  to  the 
extent  that  these  regulations  pertain  to 
granting  and  maintaining  operators' 
licenses  for  operating  power  reactors. 

An  exemption  from  10  CFR  part  55  is 
proposed  because  Part  55  delineates  the 
operator  training  and  requalification 
requirements  that  the  Part  50  licensee 
must  follow  in  the  course  of  obtaining 
and  maintaining  operators'  licenses. 

The  request  for  an  exemption  from  the 
requirements  for  a  simulation  facility 
and  the  requirements  for  requaltfication 
training  related  to  operating  power 
reactors  is  based  on  (1)  the  permanent 
cessation  of  power  operations  at  FSV, 
and  (2)  the  issuance  of  the  possession 
only  license  amendment  dated  May  21. 
1991,  prohibiting  operation  of  the  FSV 
reactor. 

The  requirements  of  10  CFR  part  55 
for  a  simulation  facility  are  designed  for 
operating  power  reactors.  There  are  no 
plant-referenced  simulator  devices  that 
reflect  the  current  defueled  condition  of 
FSV.  Likewise,  the  requalification 
requirements  of  10  CFR  55.59  are 
designed  for  the  complex  operations 
associated  with  an  operating  plant  from 
start-up  through  full-power  operation. 
With  FSV  in  a  partially  defueled 
condition  and  not  authorized  to  operate, 
the  facility  is  in  a  static  condition  with 
little  or  no  change  in  day-to-day 
operating  activities.  The  knowledge 
required  of  operators  in  the  shutdown 
condition  is  far  less  than  that  required 
for  an  operating  facility. 

One-third  of  the  spent  fuel  has  been 
removed  from  the  core  and  placed  in  the 
spent  fuel  storage  wells.  Boron  poisoned 
defueling  elements  (with  fuel)  have  been 
inserted  in  locations  where  fueled 
elements  have  been  removed.  The 
removal  of  one-third  of  the  fuel,  the 
additional  boron  in  the  defueling 
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elements,  and  tlie  technical  specification 
restriction  on  control  rod  removal 
adequately  protect  tiie  reactor  from 
accidental  criticality  and  prevent 
planned  critical  operations.  Therefore, 
design  basis  accidents  associated  with 
an  operating  plant  from  start-up  through 
full-power  operation  are  no  longer 
credible.  Credible  accidents  for  a 
nuclear  facility  in  the  permanently 
shutdown  and  partially  defueled 
condition  at  Fort  St.  Vrain  are  all 
associated  with  a  loss  of  spent  fuel  well 
cooling  or  with  fuel  handling.  In  the 
partially  defueled  and  permanently 
shutdown  condition,  the  principal 
operator  activity  will  be  to  complete  the 
defueling  of  the  reactor  and  to  monitor 
the  spent  hiel  storage  well  to  assure  the 
continued  safe  storage  of  special  nuclear 
material  so  that  the  public  health  and 
safety  is  not  compromised.  This 
exemption  would  enable  the  licensee  to 
continue  to  train  its  operators  for  their 
principal  activities  without  using  a 
simulation  facility  and  without 
expending  excessive  resources  and  time 
training  personnel  for  unrelated  power 
activities.  The  remaining  requalification 
training  to  be  accomplished  without  a 
simulation  facility  ensures  protection  of 
the  public  health  and  safety  and  is 
appropriate  to  the  partially  defueled 
condition  of  the  plant. 

The  NRC  staff  has  determined  that 
requiring  a  simulation  facility  at  FSV 
and  requiring  the  licensee  to  adhere  to 
requahfication  standards  geared  to  an 
operating  power  reactor  while  FSV  is  in 
a  partially  defueled  and  permanently 
shutdown  status  is  not  needed  to  serve 
the  underiying  purpose  of  the 
regulations.  Additionally,  it  would  result 
in  undue  hardship  to  PSC  and  costs 
significantly  in  excess  of  others 
similarly  situated.  Therefore,  special 
circumstances  as  defined  in  10  CFR 
50.12(a)(2)(ii)  and  (iii)  exist. 

For  these  reasons,  the  Commission 
finds  the  licensee  has  provided  an 
acceptable  basis  to  authorize  the 
granting  of  an  exemption  in  accordance 
with  the  provision  of  10  CFR  55.11. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
55.11,  this  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  and  is  otherwise  in  the  public 
interest.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2](ii]  and 
(iiij  are  present  to  justify  the  exemption. 
The  referenced  special  circumstances 
pertain  to  exemptions  to  regulations  that 
do  not  alter  the  underlying  purpose  of 
the  regulations  and  without  which 
would  cause  an  undue  hardship  and 


costs  significantly  in  excess  of  others 
similarly  situated. 

Based  on  the  foregoing,  the 
Commission  hereby  grants  the  following 
exemption: 

The  Fort  St  Vrain  Nuclear  Generating 
Station  is  exempt  from  the  requirements  of  10 
CFR  55.45(b),  55.33(a)(2).  55.59(a)(2).  and 
55.59(c)(3)  to  the  extent  that  these  regulations 
require  the  use  of  a  timulation  facihty. 
Additionally,  the  Fort  SL  Vrain  Nuclear 
Generating  Station  is  exempt  ht)m  the 
requirements  of  10  CFR  55.59  (a)(2).  (c)(2). 
(c)(3).  and  (c)(4)  only  to  the  extent  that  these 
regulations  pertain  to  power  operations  of 
operating  power  reactors. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  60112, 
November  27. 1991). 

This  exemption  is  effective  upon 
issuance. 

The  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  November  1991. 
Dennis  M.  Cnitchfteld. 

Director.  Division  of  Advanced  Reactors  and 

Special  Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc  91-29205  FUed  12-5-91: 8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Solicitation  of  Public  Comment; 
Selection  of  Government  Contractors 

agency:  Office  of  Federal  Procurement 
Policy  (OFPP). 

action:  Solicitation  of  public  comment 
on  a  draft  OFPP  Policy  Letter  requiring 
Federal  agencies  to  consider  past 
performance  information  in  the  selection 
of  Government  contractors. 

SMIMARV:  The  propKised  Policy  Letter 
requires  that  agencies  and  departments 
consider  past  performance  information; 
that  systems  be  established  for 
compiling  such  information,  and  that 
such  systems  be  transparent  and 
incorporate  standards  of  fairness.  The 
Policy  Letter  specifies  also  that  absent 
specific  contract  requirements,  newly 
established  firms  not  be  prevented  from 
competing  for  contract  awards  solely 
because  of  a  lack  of  past  performance 
information. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  January  6, 1992. 
ADDRESS  AND  INFORMATION  CONTACT: 
Comments  should  be  sent  to  Charles  W. 
Clark.  Deputy  Associate  Administrator. 
Office  of  Federal  Procurement  Policy, 


Office  of  Management  and  Budget,  room 
9013,  725  17th  Street,  NW.,  Washington, 
DC  20503.  Information  or  questions  may 
be  addressed  to  Mr.  Clark  on  (202)  395- 
6803. 

Dated:  December  2. 1991. 
Allan  V.  Buiman, 
Administrator. 

Policy  Letter  No.  91-XXX 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Past  Performance  Information 

1.  Purpose.  This  Policy  Lett*" 
establishes  minimum  requirements 
pertaining  to  the  collection  of  contractor 
past  performance  information  and  the 
use  of  such  information  in  the  contractor 
selection  process.  The  Policy  Letter  is 
intended  to  further  the  exercise  of  good 
business  judgment  and  to  prevent 
abuses  that  may  occur  if  performance 
information  systems  are  not  properly 
structured  and  managed. 

2.  Definition.  For  purposes  of  this 
Policy  Letter,  past  performance 
information  is  information  relating  to  a 
contractor's  actions  tmder  a  prior 
contract.  A  past  performance 
information  system  is  an  ongoing  effort 
to  collect  and  record  past  performance 
information  for  subsequent  use  in 
evaluating  or  rating  contractors  for 
contract  awards. 

3.  Scope.  This  Policy  Letter  pertains  to 
past  periformance  information  and  to 
performance  information  systems,  as 
defined  above.  The  Policy  Letter 
encompasses  rating  and  evaluating 
systems  maintained  by  individual 
agencies  for  purposes  of  grading 
contractors'  past  performance.  It  does 
not  pertain  to  systems  or  procedures 
used  by  agencies  in  assessing 
performance  for  purposes  of  determining 
fees  under  award  or  incentive  fee 
contracts.  Similarly,  the  Policy  Letter  is 
not  intended  to  supplant  contracting 
officers'  judgments  in  making 
responsibility  determinations  under  the 
Federal  Acquisition  Regulation  (FAR) 
9.1  or  in  initiating  or  conducting 
debarment  and  suspension  proceedings 
under  FAR  9.4. 

4.  Background.  A  contractor's  past 
performance  record  is  a  key  indicator 
for  predicting  future  performance  and  41 
U.S.C.  403  requires  "a  satisfactory 
performance  record"  as  a  prerequisite  to 
being  determined  a  "responsible 
source."  Several  agencies  have 
established  systems  to  routinely  collect, 
record  and  use  past  performance 
information.  These  systems  are 
extremely  important  to  both  the 
Government  and  to  contractors,  and 
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Office  of  Management  and  Budget,  room 
9013.  725  17th  Street  NW..  Washington. 
DC  20503.  Information  or  questions  may 
be  addressed  to  Mr.  Clark  on  (202)  39&- 
6803. 

Dated:  December  2. 1991. 
Allan  V.  Bunnan. 
Administrator. 

Policy  Letter  No.  91-XXX 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Past  Performance  Information 

1.  Purpose.  This  Policy  Lettp- 
establishes  minimum  requirements 
pertaining  to  the  collection  of  contractor 
past  performance  information  and  the 
use  of  such  information  in  the  contractor 
selection  process.  The  Policy  Letter  is 
intended  to  further  the  exercise  of  good 
business  judgment  and  to  prevent 
abuses  that  may  occur  if  performance 
information  systems  are  not  properly 
structured  and  managed. 

2.  Definition.  For  purposes  of  this 
Policy  Letter,  past  performance 
information  is  information  relating  to  a 
contractor's  actions  under  a  prior 
contract.  A  past  performance 
information  system  is  an  ongoing  effort 
to  collect  and  record  past  performance 
information  for  subsequent  use  in 
evaluating  or  rating  contractors  for 
contract  awards. 

3.  Scope.  This  Policy  Letter  pertains  to 
past  performance  information  and  to 
performance  information  systems,  as 
defined  above.  The  Policy  Letter 
encompasses  rating  and  evaluating 
systems  maintained  by  individual 
agencies  for  purposes  of  grading 
contractors'  past  performance.  It  does 
not  pertain  to  systems  or  procedures 
used  by  agencies  in  assessing 
performance  for  purposes  of  determining 
fees  under  award  or  incentive  fee 
contracts.  Similarly,  the  Policy  Letter  is 
not  intended  to  supplant  contracting 
officers'  judgments  in  making 
responsibility  determinations  under  the 
Federal  Acquisition  Regulation  (FAR) 
9.1  or  in  initiating  or  conducting 
debarment  and  suspension  proceedings 
under  FAR  9.4. 

4.  Background.  A  contractor's  past 
performance  record  is  a  key  indicator 
for  predicting  future  performance  and  41 
U.S.C.  403  requires  "a  satisfactory 
performance  record"  as  a  prerequisite  to 
being  determined  a  "responsible 
source."  Several  agencies  have 
established  systems  to  routinely  collect, 
record  and  use  past  performance 
information.  These  systems  are 
extremely  important  to  both  the 
Government  and  to  contractors,  and 
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minimal  system  standards  are  necessary 
to  help  ensure  the  integrity  and  fairness 
of  such  systems.  This  Policy  Letter  is 
intended  to  provide  such  standards. 

5.  Policy.  It  is  the  policy  of  the  Federal 
Government  that: 

a.  Contractor  performance  on  prior 
contracts  be  considered  as  one  critical 
element  during  the  contractor  selection 
process;  ; 

b.  Formal  systems  be  estabhshed  for 
compiling  information  relating  to 
contractor  performance  on  prior 
Government  contacts,  and  tor  providing 
that  information  to  appropriate 
contractor  selection  personnel; 

c.  Such  systems  shall  incorporate 
standards  of  fairness  end  effectiveness 
to  assure  transparency,  appropriate 
contractor  notification,  periodic  agency 
review,  protection  of  contracting  officer 
discretion  and  avoidance  of  duplication, 
and 

d.  Newly  established  firms  shall  not 
ordinarily  be  prevented  from  competing 
for  Government  contracts  solely 
because  of  a  lack  of  past  performance 
information. 

6.  Requirements. 

a.  FAR  Amendments.  Within  180  days 
of  the  issuance  of  this  Policy  Letter,  the 
Federal  Acquisition  Regulatory  Councils 
shall  amend  the  Federal  Acquisition 
Regulation,  as  appropriate,  to  implement 
this  policy.  As  a  minimum,  such 
modifications  shall  provide  for  the 
following: 

(1)  Transparency.  Agency  regulations 
establishing  performance  information 
systems  shall  be  developed  and 
published  in  the  Federal  Renter  for 
public  review  and  comment  before  being 
implemented.  Publication  of  the 
regulations  is  required  by  section  22  of 
the  Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  418(b))  and  Federal 
Acquisition  Regulation,  part  1.5. 

(2)  Notification  to  Contractors.  Copies 
of  contractor  rating  forms  and  other 
related  records  shall  be  provided  to  the 
contractor  before  being  entered  into  an 
agency's  system.  Contractors  shall  be 
given  a  minimum  of  15  days  to  appeal 
any  rating.  Adverse  information  or 
ratings  may  be  appealed  to  the  rating 
official's  supervisor  whose  name  and 
telephone  number  shall  be  provided  to 
contractor. 

(3)  Confidentiality  of  Information. 
Upon  request,  past  performance 
information  shall  be  made  available  to 
other  Federal  procurement  activities. 
However,  except  for  routine  reference 
checks,  past  pCTformance  information 
about  a  contractor  shall  not  be  provided 
to  any  private  party  other  than 
authorized  representatives  of  the 
contractor. 


(4)  Permanency  of  Information. 
Performance  information  should  not  be 
considered  a  permanent  indicator  of  a 
contractor's  capability  and  should  not 
be  maintained  for  more  than  three  years. 
Adverse  information  may  be 
supplemented,  at  any  time  by  the 
appropriate  agency  official,  with 
information  indicting  that  the  problems 
leading  to  the  adverse  information  have 
been  corrected. 

(5)  Pre-Award  Notification. 
Contractors  shall  be  advised  prior  to 
contract  award  of  the  factors  that  will 
be  considered  by  the  agency  in 
assessing  the  contractor's  performance. 
Common  rating  factors  include:  quaUty 
of  performance;  on-time  delivery  or 
adherence  to  schedule;  performance  at 
contract  price  or  vnthin  specified  cost 
estimates. 

(6)  Preservation  of  Contracting 
Officer's  Judgment.  Information  about  a 
Contractor's  performance  shall  not  be 
used  to  supplant  the  judgment  of 
contracting  officers  in  their  selection  of 
contractors.  Past  jjerformance 
information  systems  provide  subjective 
data  and  the  data  must  be  interpreted 
and  considered  by  the  contracting 
officer  within  the  context  of  all  other 
available  data.  Adverse  performance 
information,  should  not,  per  »e,  be  used 
to  determine  that  a  contractor  is  not 
responsible.  It  is  one  factor,  among 
many,  that  must  be  considered  in 
making  such  a  determination  (see  FAR 
9.1). 

b.  Action  by  Agencies.  Upon  issuance 
of  this  Policy  Letter,  the  heads  of 
agencies  shall: 

(1)  Review  their  existing  past 
performance  information  systems  to 
determine  if  multiple  systems  can  be 
consolidated  into  one  agency-wide 
system,  and  to  ensure  compliance  with 
this  Policy  Letter.  Agencies  considering 
the  establishment  of  a  past  performance 
information  system  shall  first  consider 
the  use  of  an  existing  system. 

(2)  Provide  to  the  Office  of  Federal 
Procurement  Policy  a  written  description 
of  their  existing  contractor  performance 
information  systems,  along  with  related 
forms,  instructions  and  {H-ocedures. 
Using  that  information,  the  OFPP  will 
work  with  the  agencies  to  determine  the 
feasibility  of  developing  a  single 
Government-wide  performance 
information  system  that  shall  be 
responsive  to  the  needs  of  all  Federal 
contracting  activities. 

7.  Effective  Date.  This  Policy  Letter  is 
effective  upon  issuance. 

8.  Information.  Questions  or  inquiries 
about  this  Policy  Letter  should  be 
directed  to  Charies  W.  Clark.  Office  of 
Federal  Procurement  Policy.  725 17th 


Street,  NW.,  Washington  DC  20503. 

telephone  (202)  395-6803. 

Allan  V.  Bunnan. 

Administrator. 

[FR  Doc.  91-29227  Filed  12-5-91;  8:45  am] 
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POSTAL  RATE  COMMISSION 

Notice  of  Confer«nc«  at  th«  Poatal 
Rata  CommissKNi  on  DacamiMr  12, 
1991 

November  29, 1991. 

The  Postal  Rate  Commission  will  hold 
a  conference  at  9:30  a.m  in  its  Hearing 
Room,  1333  H  Street  SrVA*.,  Washington, 
DC.  on  December  12, 1991 .  The  purpose 
of  this  conference  is  to  hear  the  views  of 
interested  persons  on:  ( •)  The  issues  and 
suggestions  in  the  Institute  of  Public 
Administration  report  'The  Ratemaking 
Process  for  the  United  States  Postal 
Service,"  and  (2)  any  significant 
omissions  in  that  report. 

These  views  will  assist  the 
Commission  as  it  prepares  for  a/ 
discussion  on  January  6  1992,  with  the 
Governors  of  the  Postal  Ser\ace.  Single 
copies  of  the  Postal  Service  report  may 
be  obtained  at  the  Commission's  Docket 
Section.  | 

Cyril ).  Pittack. 
Acting  Secretary. 
[FR  Doa  91-29259  Filed  12-5-81;  8:45  am] 

MLUNO  CODE  7710-PW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Flit  No.  1-10285] 

issuer  Oalisting.  Aoplication  to 
Withdraw  from  Listing  and 
Registration;  Biomagneuc 
Technologies.  Inc.,  Comnm>n  Stock.  No 
Par  Value 

December  2. 1991.       ' 

Biomagnetic  Technologies,  Inc. 
("Company' )  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission ')  pursuant 
to  section  12(d]  of  the  Securities 
Exchanges  Act  of  1934  and  rule  12d2- 
2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  on 
September  9. 1991  it  unanimously 
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approved  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the  Amex 
and.  instead,  list  such  Common  Stock  on 
the  National  Association  of  Securities 
Dealers  Automated  Quotations/ 
National  Market  System  ("NASDAQ/ 
NMS").  The  Company's  decision 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  Company's 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  shareholders  than  the 
present  listing  on  the  Amex.  The 
Company's  belief  is  based  on  the 
following: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  its 
Common  Stock  than  is  presently  the 
case  with  the  single  speciahst  on  the 
Amex. 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatihty  in  quoted  price  per 
share  when  trading  volume  is  slight. 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and 
expand  the  capital  base  available  for 
trading  in  the  Common  Stock. 

(4)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  December  23. 1991,  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Conimission.  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-29217  Filed  12-5-91: 8.45  am) 

BIUJNO  CODE  tOIO-01-H 


[FN*  Na  1-10540] 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  Foundation  Health 
Corporation,  Common  Stock,  $.01  Par 
Value 

December  2, 1991. 

Foundation  Health  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder  to  withdraw  the 
above  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
November  7. 1991.  the  Company's 
common  stock  commenced  trading  on 
the  New  York  Stock  Exchange 
("NYSE").  In  making  the  decision  to 
withdraw  its  common  stock  from  listing 
on  the  Amex.  the  Company  considered 
the  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
dual  listing  of  its  common  stock  on  the 
NYSZ  and  Amex.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  stock  and  believes 
that  dual  listing  would  fragment  the 
market  for  its  common  stock. 

Any  interested  person  may,  on  or 
before  December  23, 1991.  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms.  If  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  91-29216  Filed  12-5-91:  8:45  am] 

NLLINQ  CODE  WIIH)!-!! 


[Rel«aM  No.  35-25416] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ') 

November  29, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  23, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  addre38(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

CSW  Credit.  Inc.,  et  al.  (70-7113  and  70- 
7218) 

Central  and  South  West  Corporation 
("CSW").  a  registered  electric  utility 
holding  company,  and  CSW  diedit.  Inc. 
("Credit"),  its  nonutility  subsidiary 
company,  both  located  at  1616  Woodall 
Rodgers  Freeway,  Dallas.  Texas  75202. 
have  filed  a  post-effective  amendment  to 
their  application-declaration  pursuant  to 
sections  6(a).  7. 9(a).  10  and  12(b)  of  the 
Act  and  rules  45  and  50(a)(5)  thereunder. 

By  order  dated  July  19, 1985  (HCAR 
No.  23767)  ("1985  Order"),  the 
Commission  authorized,  among  other 
things,  CSW  to  organize  Credit  to 
purchase  the  accounts  receivable  of  the 
operating  companies  of  CSW  at  a 
discount  and  to  finance  these  purchases 
with  the  issuance  and  sales  of  debt. 

By  order  dated  July  31. 1986  (HCAR 
No.  24157)  ("1986  Order"),  the 
Commission  authorized,  among  other 
things,  the  expansion  of  Credit's 
business  to  the  factoring  of  accounts 
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[ReiMM  No.  35-25416] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  29, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
December  23, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

CSW  Credit.  Inc..  et  al.  (7I>-7113  and  70- 
7218) 

Central  and  South  West  Corporation 
("CSW").  a  registered  electric  utility 
holding  company,  and  CSW  Qedit,  Inc. 
("Credit"),  its  nonutility  subsidiary 
company,  both  located  at  1616  Woodall 
Rodgers  Freeway,  Dallas.  Texas  75202. 
have  filed  a  post-effective  amendment  to 
their  application-declaration  pursuant  to 
sections  6(a).  7.  9(a),  10  and  12(b)  of  the 
Act  and  rules  45  and  50(a)(5)  thereunder. 

By  order  dated  July  19. 1985  (HCAR 
No.  23767)  ("1985  Order"),  the 
Commission  authorized,  among  other 
things,  CSW  to  organize  Credit  to 
purchase  the  accounts  receivable  of  the 
operating  companies  of  CSW  at  a 
discount  and  to  finance  these  purchases 
with  the  issuance  and  sales  of  debt. 

By  order  dated  July  31, 1986  (HCAR 
No.  24157)  ("1986  Order"),  the 
Commission  authorized,  among  other 
things,  the  expansion  of  Credit's 
business  to  the  factoring  of  accounts 


receivableof  nonaffiliated  electric      ^ 
utility  companies.  The  1986  Order  also 
provided  that  Credit  limit  its  acquisition  ' 
of  utihty  receivables  from  nonasMciate 
utilities  so  that  the  average  amount  of 
such  receivables  for  ihe  preceding 
twelve-month  period  outstanding  as  of 
the  end  of  any  calendar  month  would  be 
less  than  the  average  amount  of 
receivables  acquired  from  CSW 
associate  companies  outstanding  as  of 
the  end  of  each  calendar  month  during 
the  preceding  twelve-month  period 
("50%  Restriction").  Further,  the  1986 
Order  extended  the  authority  of  the  1985 
Order  until  December  31, 1988. 

By  order  dated  February  8. 1988 
(HCAR  No.  24575).  the  Commission 
authorized,  among  other  things.  Credit 
to  factor  the  accounts  receivable  of 
nonaffiliated  utility  companies,  subject 
to  the  50%  Restriction,  and  authorized 
Credit  to  borrow,  through  December  31, 
1989.  up  to  $320  million  and  $304  million 
to  finance  the  factoring  of  affiliate  and 
nonaffiliate  receivables,  respectively. 

By  order  dated  December  27, 1989 
(HCAR  No.  25009),  the  Commission 
authorized,  among  other  things,  the 
extension  of  Credit's  existing  authority 
until  December  31, 1990. 

By  order  dated  August  30. 1990 
(HCAR  No.  25138),  the  Commission 
authorized  Credit  to  lower  its  equity 
ratio  to  no  less  than  5%. 

By  order  dated  December  21, 1990 
(HCAR  No.  25228),  the  Commission 
extended  Credit's  existing  authority 
through  December  31, 1991. 

Credit  and  CSW  are  now  seeking  an 
extension  of  the  previously  granted 
authorities  through  December  31, 1992. 
In  addition,  CSW  and  Credit  are  seeking 
authorization  for  Credit  to  borrow, 
through  December  31, 1992,  up  to  an 
additional  $200  million  to  finance  the 
factoring  of  affiliate  receivables. 

Central  and  South  West  Corporation 
(70-7787) 

Central  and  South  West  Corporation 
("CSW"),  1616  Woodall  Rodgers 
Freeway,  P.O.  Box  660164,  Dallas,  Texas 
75266,  a  registered  electric  utility 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application- 
declaration  under  sections  6(a).  7, 9(a), 
10, 12(b)  and  12(c)  of  the  Act  and  rules 
42, 45  and  50(a)(5)  thereunder. 

By  order  dated  October  19, 1990 
(HCAR  No.  25173)  ("October  1990 
Order"),  CSW  was  authorized,  among 
other  things,  to  amend  the  CSW 
Employee's  Thrift  Plan  to  include  a 
leveraged  employee  stock  ownership 
plan  and  create  a  trust  ("LESOP  Trust"). 
Further,  the  LESOP  Trust  was 
authorized  to  purchase,  through 
December  31. 1991,  up  to  $500  million 


aggregate  principal  amount  of  CSW 
common  stock  ("Common  Stock ")  in  any 
combination  of  the  following:  (1)  In  the 
open  market:  (2)  directly  from  C^W 
after  CSW  purchased  Ck>mmon  Stock  in 
the  open  market;  and  (3)  directly  from 
CSW,  pursuant  to  further  Commission 
authorization.  The  1990  Order  further 
provided  that  the  LESOP  Trust  may 
finance  the  acquisition  of  CSW's 
common  stock  through  the  issuance  of 
notes,  through  December  31, 1991,  in  an 
amount  not  to  exceed  $500  million,  to 
CSW  or  to  institutional  lenders,  which 
CSW  proposes  to  guarantee.  Loans  to 
the  LESOP  Trust  by  CSW  were 
authorized  in  the  October  1990  Order  to 
be  financed  by  CSW  through  the 
issuance  and  sale  of  commercial  paper, 
medium  term  notes  or  notes  to 
institutional  lenders,  through  December 
31, 1991,  in  the  amount  of  $500  million. 

By  order  dated  November  7, 1990 
(HCAR  No.  25187)  ("November  1990 
Order"),  the  Commission  authorized 
CSW,  pursuant  to  the  third  stock 
purchase  option  from  the  October  1990 
Order,  to  sell  authorized  but  unissued 
shares  of  Common  Stock  to  the  LESOP 
Trust  through  a  private  placement 
transaction,  through  December  31. 1991. 
The  sale  of  the  Common  Stock  will  be 
made  piu^uant  to  a  stock  purchase 
agreement  betvk-een  CSW  and  the 
LESOP  trustee. 

CSW  now  requests  authorization  to 
extend,  through  December  31. 1992,  the 
authority  granted  in  the  October  1990 
Order  and  the  November  1990  Order. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-7909) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  CNG  Energy  ("Energy"),  a 
wholly  owned  nonutility  subsidiary 
company  of  Consolidated,  both  located 
at  CNG  Tower,  Pittsburgh,  Pennsylvania 
15222-3199,  have  filed  an  application- 
declaration  under  sections  6(a),  7.  9(a), 
10  and  12(b)  of  the  Act  and  rules  43  and 
45  thereunder. 

By  order  dated  December  3, 1986 
(HCAR  No.  24253),  Energy  was 
authorized,  among  other  things,  to  invest 
through  December  31, 1991  up  to  $100 
million  in  qualifying  cogeneration 
facilities  ("QFs"),  as  defined  in  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  and  18  CFR  292-602.  Through  June 
30, 1991,  Energy  had  made  expenditures 
aggregating  approximately  $26,122,000 
with  respect  to  its  investments  in  six  QF 
projects.  To  date,  all  of  Energy's 
financing  for  its  QF  investments  have 
been  obtained  from  Consolidated. 

Consolidated  now  proposes  to  provide 
Energy  with  up  to  $15  million  for  its 
preliminary  project  development  and 


administrative  activities  ("Activities")  in 
connection  with  possible  investments  in 
QFs,  through  December  31, 1996. 
Preliminary  project  development 
activities  would  include,  but  would  n^t 
be  limited  to,  site  investigations, 
feasibility  studies,  preliminary  design 
and  engineering,  licensing  and 
permitting,  acquisition  of  project  rights 
and  options,  negotiation  of  asset 
acquisition,  power  sales,  fuel  supply, 
steam  sales,  engineering  and  other 
related  contracts,  develooment  of 
financing  programs  and  preparation  of 
bids  and  other  proposals  in  response  to 
requests  for  proposals  and  other 
solicitations  for  development  of  such 
projects  and  facilities.  Energy  may  also 
provide  engineering,  consulting, 
permitting,  management  and  other 
project  development,  operating  and 
maintenance  services  for  a  fee. 
Administrative  activities  would  include, 
among  other  things,  accounting,  tax, 
engineering,  financial,  contract 
administration  and  other  similar 
activities  associated  with  project 
development  activities  and  the 
management  of  Energy's  investments  in 
QFs. 

Energy  proposes,  from  time-to-time 
through  December  31, 1996,  to  obtain 
from  Consolidated  up  to  $15  million  to 
engage  in  Activities  by  (1)  selling  shares 
of  its  common  stock,  $1,000  par  value,  to 
Consolidated.  (2)  op>en  account 
advances  from  Consolidated,  or  (3)  long- 
term  loans  from  Consolidated,  in  any 
combination  thereof.  The  open  account 
advances  and  long-term  loans  will  have 
the  same  effective  terms  and  interest 
rates  as  certain  related  borrowings  of 
Consolidated. 

Open  account  advances  will  be  made 
under  letter  agreement  with  Energy  and 
will  be  repaid  on  or  before  one  year 
from  the  date  of  the  first  advance  with 
interest  at  the  same  effective  rate  of 
interest  as  Consolidated's  weighted 
average  effective  rate  for  commercial 
paper  and/or  revolving  credit 
borrowings.  If  no  such  borrowings  are 
outstanding,  the  interest  rate  shall  be 
based  on  the  Federal  Funds'  effective 
rate  of  interest  as  quoted  daily  by  the 
Federal  Reserv'e  BarJc  of  New  York. 

Loans  to  Energy  shall  be  evidenced  by 
long-term,  non-negotiable  notes  of 
Energy  (documented  by  book  entry  only) 
maturing  over  a  period  of  time,  not  in 
excess  of  30  years,  to  be  determined  by 
the  officers  of  Consolidated,  with  the 
interest  predicated  on  and  equal  to  tlie 
effective  cost  of  money  to  Consolidated 
obtained  through  the  most  recent  of  itWv 
long-term  debt  financings.  In  the  event 
Consolidated  does  not  issue  long-term 
debt  during  the  period  October  11  1991 
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through  December  31, 1996,  the  proceeds 
of  which  are  allocable  to  Energy,  long- 
term  borrowing  rates  will  be  tied  to  the 
Salomon  Brothers  indicative  rate  for 
comparable  debt  issuances  published  in 
Salomon  Brothers  Inc.  Bond  Market 
Roundup  or  similar  publication  on  the 
date  nearest  to  the  time  of  takedown. 
Such  rate  will  be  adjusted  to  match 
Consolidated's  cost  of  borrowing  if 
Consolidated  subsequently  issues  long- 
term  debt  within  one  year  of  the  date  of 
takedown.  Should  Consolidated  not 
issue  long-term  debt  during  the 
subsequent  twelve-month  period,  the 
proceeds  of  which  are  allocable  to 
Energy,  the  indicative  rate  at  the  time  of 
takedown  will  be  used  for  the  life  of  the 
note. 

Louisiana  Power  and  Li^t  Company 
(70-7915) 

Louisiana  Power  and  Light  Company 
("LPL"),  317  Baronne  Street.  New 
Orleans,  Louisiana  70112,  an  electric- 
utihty  subsidiary  company  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)  and  10  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"). 

LPL  proposes  to  institute  certain 
programs  to  identify  the  electric  utility- 
related  service  needs  of  its  customers 
and  allow  them  to  meet  those  needs  in  a 
more  efficient  manner  (the  "Program"). 
It  is  contemplated  that  the  Program  will 
be  divided  into  two  discrete  areas:  (1) 
"Efficient  Use  of  Energy  Resources." 
involving:  (a)  Promoting,  for  all 
customers,  standard  electric  appliances 
such  as  water  heaters  and  heat  pumps 
and  related  weatherization,  ductwork 
and/or  wiring  improvements;  and  (b) 
"Electrotechnologies."  involving 
promoting,  for  LPL's  nonresidential 
customers,  efficient  electricity-using 
equipment;  and  (2)  "Premium  Power," 
involving  helping  customers  protect  their 
internal  electric  system  by  providing 
diagnostic  services  to  analyze  a 
nonresidential  customer's  electric 
system  with  respect  to  power  quality 
and  reliability  needs.  LPL  will  not  itself 
sell,  install  or  service  any  equipment 
directly  to  or  for  its  customers.  In 
addition,  in  all  cases.  LPL  will  provide 
financing  for  the  acquisition,  installation 
and  servicing  of  any  equipment  used  by 
its  customers.  Installation  and  servicing 
will  be  performed  by  a  customer- 
selected  contractor. 

LPL  will  finance  the  Program  from  its 
general  corporate  funds.  Financing  of 
the  Program  would  be  provided  to  LPL's 
customers  through  direct  loans  and/or 
lease  agreements,  whereby  LPL  would 
purchase  equipment  and  lease  it  back  to 
its  customers.  Interest  on  loans  and 
imputed  interest  included  in  lease 


payments  will  be  at  market  rates, 
depending  on  the  term  of  the  obligation 
and  the  nature  of  LPL's  security.  The 
term  of  such  obligations  will  range  from 
three  months  to  seven  years;  the  charges 
could  be  included  on  the  customer's 
electric  service  bill  or  could  be  billed 
separately.  These  obligations  will  either 
be  secured  or  unsecured  depending  on 
the  amount  owed  and  the  type  of 
equipment  or  service  financed. 

Under  the  Electrotechnologies 
program.  LPL  may  also  offer 
performance  based  shared  savings 
contracts  to  customers.  The  maximum 
amount  of  obligations  outstanding  at 
any  one  time  for  such  contracts  will  be 
approximately  $8  million.  For  the 
Program  as  a  whole,  the  maximum 
amount  of  obligations  outstanding  to 
finance  equipment  would  be 
approximately  $32  million,  provided  that 
the  maximum  amount  of  financing  of 
Electrotechnologies  equipment  for  any 
one  customer  would  not  exceed 
approximately  $2  milhon.  Expenses 
related  to  the  Program  as  a  whole, 
including  costs  for  advertizing  and 
promotional  costs,  labor  and        "^ 
consultants,  would  not  exceed 
approximately  $2.5  million  during  any 
annual  period,  excluding  expenses 
allocable  to  the  financing  of  standard 
electric  appliances. 

LPL  may,  from  time-to-time,  assign 
evidence  of  indebtedness  acquired  from 
customers  in  connection  with  the 
Program  to  banks  or  other  financial 
institutions  at  a  discount  with  or . 
without  recourse. 

Louisiana  Power  &  Light  Company  (7(^ 
7916) 

Louisiana  Power  &  Light  Company 
("LP&L").  317  Baronne  Street,  New 
Orleans.  Louisiana  70112.  an  electric 
public-utility  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company  ("Entergy"),  has  filed 
an  application  under  sections  9(a)  and 
10  of  the  Act 

LP&L  operates  in,  among  others,  the 
Town  of  Homer  ("Homer"),  the  Town  of 
Lake  Providence  ("Lake  Providence"), 
the  Town  of  Jonesboro  ("Jonesboro"). 
the  City  of  Thibodaux  ("Thibodaux"). 
the  City  of  Monroe  ("Monroe"),  and  the 
Town  of  Rayville  ("Rayville").  LP&L  is  a 
party  to  operating  agreements  with  each 
above-mentioned  town  or  city,  pursuant 
to  which  it  operates  each  town's  or 
city's  electric  system  ("Electric 
System").  As  part  of  the  operating 
agreement  each  town  or  city  granted 
LP&L  a  60-year  franchise  to  operate  its 
respective  Electric  System.  All  of  the 
operating  agreements  were  entered  into 


with  Commission  authority  between 
1976  and  1982.' 

Each  operating  agreement  contains. 
among  others,  provisions:  (i)  Requiring 
LP&L  to  make  periodic  payments  in 
amounts  necessary  to  enable  the 
respective  town  or  city  to  satisfy  the 
principal  and  interest  requirements  of 
the  outstanding  revenue  bonds 
associated  with  each  Electric  System; 
and  (ii)  authorizing  LP&L,  at  any  time,  to 
pay  off  and  redeem  such  revenue  bonds, 
and  upon  such  pay-off  and  redemption, 
to  acquire  each  Electric  System. 

LP&L  at  this  time  is  seeking 
authorization  to  redeem  the  revenue 
bonds  and  acquire  the  Electric  Systems 
of  each  of  the  six  towns  and  cities  in 
accordance  with  the  terms  of  each 
operating  agreement.  Alternatively. 
LP&L  is  reviewing  the  feasibility  of  a 
bond  defeasance  program  for  each  of 
the  towns  and  cities.  Such  bond 
defeasance  could  achieve  savings  by 
virtue  of:  (i)  Any  positive  differential  in 
interest  rates  between  the  interest  rates 
payable  on  the  utility  revenue  bonds 
and  the  interest  rates  to  be  payable  on 
defeasance  funds  invested  in  treasury 
securities;  and  (ii)  elimination  of  the 
necessity  of  paying  any  premium 
amoimts  for  early  redemption  of  such 
utility  revenue  bonds.  Such  defeasance 
program  is  authorized  in  each  of  the 
operating  agreements  as  an  alternate 
format  for  LP&L  to  acquire  the  Electric 
Systems. 

LP&L  estimates  that  at  the  next 
available  call  date  (shown  below  in 
parentheses),  the  total  of  the  principal, 
interest  and  premiums,  if  any.  for  each 
town  or  city  would  be  as  follows: 

Homer  (March  1, 1992) $212,350 

Jonesboro  (March  1, 1992) -....  1,917,846 

Lake  Providence  (June  1, 1992) 124,500 

Monroe  (February  1, 1992) 5.329,519 

Rayville  (June  1, 1992) 382,531 

Thibodaux  (February  1, 1992) 6.457,426 

In  addition,  there  are  provisions  in 
each  of  the  Homer  and  Lake  Providence 
operating  agreements  that  would  require 
the  payment  (at  the  time  the  bonds  are 
redeemed)  by  LP&L  of  additional  sums, 
discounted  at  10%.  equaling  a  single 
lump  sum  payment  of  $96,286  and 
$370,122,  respectively.  Alternatively. 
Homer  or  Lake  Providence  could  require 
installment  payments  without  such  10% 
discount  aggregating  $127,000  and 
$506,250.  respectively.  Further,  there  is  a 
provision  in  the  Thibodaux  operating 


'  Homer.  HCAR  NO.  20451  (March  13. 1978); 
lonetboro.  HCAR  No.  21598  (May  29. 1989):  Lake 
Providence.  HCAR  No.  19707  (October  6, 1976); 
Monroe.  HCAR  No.  227S5  (December  9. 1962); 
Rayville,  HCAR  No.  22154  (July  23, 1979); 
Thibodaux.  HCAR  No.  19730  (October  27. 1970). 
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with  Commission  authority  between 
1976  and  1982.' 

Each  operating  agreement  contains, 
among  others,  provisions:  (!)  Requiring 
LP&L  to  make  periodic  payments  in 
amounts  necessary  to  enable  the 
respective  town  or  city  to  satisfy  the 
principal  and  interest  requirements  of 
the  outstanding  revenue  bonds 
associated  with  each  Electric  System; 
and  (ii)  authorizing  LP&L,  at  any  time,  to 
pay  off  and  redeem  such  revenue  bonds, 
and  upon  such  pay-off  and  redemption, 
to  acquire  each  Electric  System. 

LP&L  at  this  time  is  seeking 
authorization  to  redeem  the  revenue 
bonds  and  acquire  the  Electric  Systems      ^ 
of  each  of  the  six  towns  and  cities  in 
accordance  with  the  terms  of  each 
operating  agreement.  Alternatively, 
LP&L  is  reviewing  the  feasibility  of  a 
bond  defeasance  program  for  each  of 
the  towns  and  cities.  Such  bond 
defeasance  could  achieve  savings  by 
virtue  of:  (i)  Any  positive  differential  in 
interest  rates  between  the  interest  rates 
payable  on  the  utility  revenue  bonds 
and  the  interest  rates  to  be  payable  on 
defeasance  funds  invested  in  treasury 
securities;  and  (ii)  elimination  of  the 
necessity  of  paying  any  premiuun 
amounts  for  early  redemption  of  such 
utility  revenue  bonds.  Such  defeasance 
program  is  authorized  in  each  of  the 
operating  agreements  as  an  alternate 
format  for  LP&L  to  acquire  the  Electric 
Systems. 

LP&L  estimates  that,  at  the  next 
available  call  date  (shown  below  in 
parentheses),  the  total  of  the  principal, 
interest  and  premiums,  if  any.  for  each 
town  or  city  would  be  as  follows: 

Homer  (March  1, 1992) $212,350 

Jonesboro  (March  1, 1992) _....  1,917.846 

Lake  Providence  (June  1. 1992) 124,500 

Monroe  (February  1, 1992) 5.329,519 

Rayville  (June  1, 1992) 382,531 

Thibodaux  (February  1, 1992) 6,457,428 

In  addition,  there  are  provisions  in 
each  of  the  Homer  and  Lake  Providence 
operating  agreements  that  would  require 
the  payment  (at  the  time  the  bonds  are 
redeemed)  by  LP&L  of  additional  sums, 
discounted  at  10%.  equaling  a  single 
lump  sum  payment  of  $96,286  and 
$370,122,  respectively.  Alternatively. 
Homer  or  Lake  Providence  could  require 
installment  payments  without  such  10% 
discount  aggregating  $127,000  and 
$506,250.  respectively.  Further,  there  is  a 
provision  in  the  Thibodaux  operating 


'  Homer.  HCAR  NO.  20451  (March  13. 1978): 
lonetboro.  HCAR  No.  21S98  (May  29. 1989):  Uke 
Providence.  HCAR  No.  19707  (October  6, 1976); 
Monroe.  HCAR  No.  22785  (December  9. 1962): 
Rayviile.  HCAR  No.  22154  (July  23. 1979): 
Thibodaux.  HCAR  No.  19730  (October  27. 1970). 


agreement  that  allows  the  return  to 
LP&L  of  a  sum  now  grown  to  in  excess 
of  $837,000.  Notwithstanding  the 
redemption  on  the  bonds  and  the 
acquisition  of  each  Electric  System, 
LP&L  will  be  required  to  pay  to  each 
respective  town  or  city  for  the  duration 
of  the  60-year  franchise,  subject  to 
certain  adjustments,  an  amount  equal  to 
2%  of  the  total  revenues  received  by 
j      LP&L  from  the  sale  of  residential  and 
commercial  electric  services  to 
customers  within  the  corporate  limits  of 
the  respective  town  or  city.  For  each  of 
the  six  towns  and  cities,  the  range  of 
these  payments  over  the  past  five  years 
has  been  as  follows: 

Homer $55,375-58,788 

Jonesboro: 98.309-101.716 

Uke  Providence: 55.357-57.190 

Monroe: ™ 1,619.163-1.779,393 

Rayville: - 77,319-79,516 

Thibodaux: 301,841-315,851 

The  operating  agreement  with  Monroe 
provides  that  Monroe  may  issue  and  sell 
revenue  refunding  bonds  in  an  aggregate 
amount  sufficient  to  pay  and  refund  all 
of  the  bonds  then  outstanding  and /or  to 
pre-refund  any  of  the  bonds  which  may 
not  then  be  callable  or  which  Monroe  or 
LP&L  may  not  desire  to  have  called  and 
paid  at  that  time.  In  order  for  Monroe  to 
avoid  having  to  issue  such  new  revenue 
bonds,  LP&L  will  discuss  with  Monroe 
alternative  procedures  including,  but  not 
limited  to.  advancement  by  LP&L,  if 
necessary,  of  funds  in  an  amount  not  to 
exceed  $325,000,  sufficient,  when  added 
to  the  available  funds  (approximately 
$2.9  million)  now  held  in  certain  Monroe 
utility  revenue  bond  accounts,  to  pay  off 
such  revenue  bonds  without  Monroe 
having  to  issue  and  sell  new  revenue 
bonds.  Such  advanced  funds  could  then 
be  returned  to  LP&L  by  a  series  of 
credits  to  the  payments  LP&L  makes  as 
its  2%  franchise  fee. 

LP&L  asserts  that  termination  of  any 
one  or  some  or  all  of  the  operating 
agreements  will  simplify  and  streamline 
internal  procedures  at  LP&L  and  at 
Entergy  Services.  Inc..  the  service 
company  for  Entergy  and  its 
subsidiaries,  as  well  as  eliminate  related 
administrative  tasks  and  decrease 
recordkeeping  requirements. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  91-29218  Filed  12-5-OT:  8:45  am) 
mujNQ  cooe  mio-oi-m 


DEPARTMENT  OFtRANSPORTATtON 

Federal  Aviation  Administration 

Notice  of  Proposed  Discontinuance  of 
FAA  Published  Airman  Handbooks 
(Advisory  Circulars) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Proposed  policy  statement. 

SUMMARY:  This  notice  proposes  a  2-year 
phaseout  and  discontinuance  of  various 
FAA  published  airmen  training 
handbooks  (advisory  circulars).  The 
agency  proposes  that  future  knowledge 
tests  and  practical  tests  for  FAA  airmen 
certificates  and  ratings  be  developed 
using  the  general  body  of  aeronautical 
knowledge.  As  a  guide  to  test 
applicants,  the  FAA  will  continue  to 
provide  a  list  of  the  general  subjects 
covered  on  each  airman  test. 
DATES:  Comments  must  be  received  on 
or  before  March  6. 1992. 
ADDRESSES:  For  technical  questions 
concerning  the  subject  matter  or  to 
submit  comments  contact:  Gary  L. 
Walker.  Operations  Standards 
Development  Section  (AVN-131), 
Operations  Support  Branch,  Office  of 
Aviation  System  Standards,  Federal 
Aviation  Administration,  P.O.  Box 
25082,  Oklahoma  City,  OK  73125; 
telephone  (405)  680-4149. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  this  Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
FAA.  Office  of  Public  Affairs:  ATTN: 
APA-230. 800  Independence  Ave.,  SW. 
Washington  DC  20591.  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify  the 
subject  matter  of  this  notice.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  notices  should  request  a 
copy  of  Advisory  Circular  11-2.  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Comments  Invited 

The  FAA  wishes  to  receive  comments 
fi^m  the  public  on  the  feasibility  of 
using  aeronautical  resource  materials 
generally  available  as  reference 
material  for  FAA  certification 
knowledge  and  practical  tests.  All 
comments  received  on  or  before  March 
6, 1992,  will  be  considered  by  the 
Administrator  before  a  final  policy 
statement  is  issued. 

Additional  Information 

Under  the  Federal  Aviation  Act  of 


\ 


1958,  the  Administrator  is  responsible 
for  the  development  of  airmen 
knowledge  and  skill  standards.  To  meet 
this  requirement  and  the  overall 
responsibility  for  the  promotion  of 
aviation  safety,  the  FAA  develops 
airmen  knowledge  and  skill  tests.  These 
tests  are  designed  to  measure  the 
knowledge  and  skill  of  applicants  for 
FAA  airmen  certificates  and  ratings.  In 
addition,  over  the  years  the  FAA  has 
developed  resource  materials  to  assist 
individuals  in  obtaining  the  necessary 
aeronautical  knowledge. 

However,  due  to  increasingly  rapid 
changes  in  aviation  technology,  it  has 
become  difficult  to  maintain  up-to-date. 
FAA-developed  resource  materials. 
While  these  FAA  materials  are 
becoming  outdated,  there  has  developed 
a  substantial  body  of  aeronautical 
materials  available  to  individuals 
seeking  to  obtain  the  necessary 
aeronautical  knowledge  for  FAA  tests. 
Therefore,  the  FAA  is  considering  a  2- 
year  phaseout  and  discontinuance  of  the 
following  publications: 

AC  61-9B    Pilot  Transition  Courses  for 

Complex  Single-Engine  and  light. 

Twin-Engine  Airplanes. 
AC  61-lOA    Private  and  Commercial 

Pilot  Refresher  Course. 
AC  61-133    Basic  Helicopter 

Handbook. 
AC  61-14    Aviation  Instructor's 

Handbook. 
AC  61-21A    Flight  Training  Handbook. 
AC  61-23B    Pilot's  Handbook  of 

Aeronautical  Knowledge. 
AC  61-27C    Instrument  Flying' 

Handbook. 
AC  65-9A    Airframe  and  Powerplant 

Mechanics  General  Handbook. 
AC  65-12A    Airframe  and  Powerplant 

Mechanics  Powerplant  Handbook. 
AC  65-15A    Airframe  and  Powerplant 

Mechanics  Airframe  Handbook.  VFR 

and  IFR  Exam-O-Grams. 

Under  this  proposal,  future  knowledge 
tests  and  practical  tests  for  airmen 
certificates  and  ratings  would  be 
developed  using  the  general  body  of 
aeronautical  knowledge.  The  FAA  will 
continue  to  provide  a  list  of  the  general 
subjects  covered  on  each  airman  test  to 
assist  test  applicants  in  their        - 
preparation. 

Interested  persons  are  invited  to 
submit  comments  specifically 
addressing  the  proposal  to  the 
individual  listed  under  the  heading 
ADDRESSES. 
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Issued  in  Oidahofna  City.  Oklahoma  on 
November  27. 1991. 
Dustin  L  Stoan. 

Manager.  Regulatory  Support  Division.  A  VN- 
100. 
(FR  Doc  91-29236  Filed  12-5-91: 8:45  am) 
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[Summary  Notlc*  Ha  PE-91-41] 

Petition*  for  Exemption;  Summary  ot 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  ^^ 


summary:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  26. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No 800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591: 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 


Issued  in  Washington.  DC,  on  December  2. 
1991. 
Denise  Castaldo. 

Manager.  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  24041. 

Petitioner  Butler  Aircraft  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
91.529(a)(1)  (formerly  S  91.211(a)(1)). 

Description  of  Relief  Sought:  To  allow 
Butler  Aircraft  to  conduct  operation  of 
its  McDonnell  Douglas  DC-6.  DC-7.  and 
DC-7B  aircraft  without  a  flight  crew 
member  holding  a  current  flight  engineer 
certificate. 

Docket  No.:  25886. 

Petitioner  Washoe  County  Sheriffs 
Office,  Reno,  Nevada. 

Sections  of  FAR  Affected:  14  CFR 
61.118.. 

Description  of  Relief  Sought:  To  renew 
Exemption  No.  5119  which  permits 
members  of  Washoe  County  Sheriffs 
Air  Squadron  to  be  reimbursed  for  fuel 
and  oil  costs  while  performing  official 
search  and  rescue  missions. 

Docket  No.:  26667. 

Petitioner  FlightSafety  International. 

Sections  of  FAR  Affected:  14  CFR 
121.411. 121.413  and  appendix  H  of  part 
121. 

Description  of  Relief  Sought:  To  allow 
FlightSafety  International  to  use 
specially  qualified  instructor  pilots  to 
train  pilots  and  flight  engineers  of  part 
121  certificate  holders  who  conduct 
operations  using  turbine  powered 
aircraft  (turbojet,  turboprop,  and  turbine 
rotorcraft). 
Docket  No.:  26669. 
Petitioner  Evergreen  International 
Airlines.  Inc. 

Sections  of  FAR  Affected:  14  CFR 
121..583(a)(8). 

Description  of  Relief  Sought:  To 
authorize  Evergreen  International 
Airlines.  Inc.  to  operate  their  B-747 
series  100  and  200  cargo  aircraft  while 
transporting  up  to  four  dependents  of 
employees  on  board  the  aircraft  on  the 
upper  deck  aft  of  the  flight  deck. 
Docket  No.:  26673. 
Petitioner:  Fine  Airlines,  Inc. 
Sections  of  FAR  Affected:  14  CFR 

121.358(c)(1). 
Description  of  Relief  Sought:  To 

authorize  Fine  Airlines,  Inc..  to  submit  a 

request  for  approval  of  a  windshear 

retrofit  schedule  after  June  1. 1990, 

deadline  to  the  Flight  Standards 

Division  Manager  in  the  region  of  the 

certificate  holding  district  office. 
Docket  No.:  26675. 
Petitioner  American  Eagle. 
Sections  of  FAR  Affected:  14  CFR 

121.337. 


Description  of  Relief  Sought:  To 
authorize  Simmons  Airlines  and 
Flagship  Airlines  to  delay  installation  of 
the  flight  crew  members  protective 
breathing  equipment  beyond  the 
required  date  of  February  18, 1992. 

Docket  No.:  26679. 

Petitioner  Business  Express. 

Sections  of  the  FAR  Affected:  14  CFR 
121.337. 

Description  of  Relief  Sought:  To  allow 
Business  Express  a  180-day  extension  of 
February  18, 1992.  compliance  date  for 
the  installation  of  protective  breathing 
equipment  for  use  by  flight 
crewmembers  on  the  flight  deck  on  its 
SD3-60  aircraft. 

Docket  No.:  26682. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.609(d). 

Description  of  Relief  Sought:  To  allow 
airplanes  manufactured  by  the  Cessna 
Aircraft  Company  to  receive  a  Federal 
Administration  airworthiness  certificate. 
In  addition,  these  airplanes  would  be 
allowed  to  be  flown  to  the  country  of  a 
foreign  purchaser,  which  does  not  have 
a  counterpart  requirement,  without 
installing  the  cockpit  voice  recorder 
specified  by  S  91.609(d). 

Dispositions  of  Petitions 

Docket  No.:  25345. 

Petitioner  National  Business  Aircraft 
A  ISO  cist  ion 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2)  (formerly  $  91.211(a)(4)). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5127  which  permits  members  of  the 
National  Business  Aircraft  Association, 
Inc.  to  operate  in  certain  specified  areas 
of  the  Western  Atlantic,  Caribbean,  and 
Gulf  of  Mexico  with  a  single  long-range 
navigation  device. 

Grant.  November  13.  1991.  Exemption 
No.  5127A. 

Docket  No.:  26443. 

Petitioner  Alaska  Air  Carriers 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.129. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  members  of  the 
Alaska  Air  Carriers  Association  to 
operate  aircraft  having  19  seats  of  fewer 
without  meeting  any  of  the  requirements 
of  §  135.129  relative  to  exit  row  seating. 

Denial  November  13. 1991.  Exemption 
No.  5365. 

Docket  No.:  26552. 

Petitioner  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  appendix  H.  Phase  III.  Visual 
Requirements.  Item  No.  1. 
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De:.cription  of  Relief  Sought/ 
Disposition:  To  permit  United  Parcel 
Service  (UPS)  and  any  other  operator 
contracting  to  use  the  UPS  simulators  to 
conduct  training  and  checking  in  UPS 
simulators  that  do  not  meet  all  of  the 
visual  requirements  necessary  for  that 
simulator  to  be  qualified  as  a  Phase  III 
simulator.  UPS,  and  other  operators, 
would  receive  credit  as  if  the  training  or 
checking  had  been  accomplished  in  a 
Phase  III  simulator. 

Grant,  November  14, 1991.  Exemption 
No.  5366. 

Docket  No.:  26601. 

Petitioner:  Murray  Q.  Smith. 

Sections  of  the  FAR  Affected:  14  CFR 
45.21(b)  and  45.29(d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Murray  Q. 
Smith  to  operate  his  Beech  Model  58 
aircraft,  N241MS,  Serial  Number  TH- 
835,  with  nationality  and  registration 
marks  which  would  not  meet  the 
requirements  of  FAR  §§  45.21(b)  and 
45.29(d)  until  such  time  as  the  aircraft  is 
repainted. 

Denial  November  6, 1991,  Exemption 
No.  5653. 

Docket  No.:  26623. 

Petitioner  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343  (e)  and  (f). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  air  carriers  to 
continue  to  operate  airplanes  that  are 
not  equipped  with  approved  flight 
recorders  that  use  a  digital  method  of 
recording  and  storing  data  and  that 
provide  a  method  of  readily  retrieving 
that  data  from  the  storage  medium, 
while  those  aircraft  are  being  retrofitted 
with  this  equipment. 

Exemption  No.  5350  wa$  Granted 

Docket  No:  26656. 

Petitioner  Missouri  Highway  and 
Transportation  Department. 

Sections  of  the  FAR  Affected:  14  CFR 
156.5(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  State  of 
Missouri,  Missouri  Highway  and 
Transportation  Department,  to  use  a 
portion  of  its  block  grant  funds  for 
reimbursement  of  funding  of  costs  it  has 
incurred  or  will  incur  in  administering 
the  State  block  grant  pilot  program. 

Grant,  November  8, 1991,  Exemption 
No.  5364. 

Docket  No.:  26670. 

Petitioner:  Air  Wisconsin,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.316  and  25.963(e)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  operation  of 
certain  BAE-ATP  airplanes  until 
January  30, 1992,  with  fuel  tank  access 
covers  that  have  not  been  shown  to 


comply  with  the  fire  resistance 
standards  of  §  25.963(e)(2). 

Grant,  November  6,  1991.  Exemption 
No.  5360. 

Docket  No.:  26676. 

Petitioner:  Trans  World  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.316. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  operation  of 
certain  Boeing  747  series  airplanes  until 
January  9, 1992,  with  fuel  tank  access 
covers  that  do  not  comply  with  the 
penetration  resistance  and  fire 
resistance  standards  of  §  25.963(e).  The 
extension  of  compliance  time  afforded 
by  this  exemption  would  be  consistent 
with  the  compliance  time  established 
through  separate  rulemaking  under 
Airworthiness  Directive  (AD)  89-12-10. 

Grant,  Octobers,  1991.  Exemption  No. 
5361. 

[FR  Doc.  91-29232  Filed  12-5-91:  8:45  am) 
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Notice  of  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  to  review  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures. 

DATES:  The  meeting  will  be  held  from 
January  6,  at  9  a.m.,  through  January  9, 
1992,  at  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel,  Two  Portola 
Plaza,  Monterey,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Theodore  H.  Davies,  Executive 
Director,  ATPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10{a)(2]  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
5  U.S.C.  app.  1),  notice  is  hereby  given  of 
a  meeting  of  the  ATPAC  to  be  held  from 
January  6,  at  9  a.m.,  through  January  9, 
1992,  at  5  p.m.,  at  the  Doubletree  Hotel, 
Two  Portola  Plaza,  Monterey,  CA.  The 
agenda  for  this  meeting  is  as  follows:  a 
continuation  of  the  Committee's  review 
of  present  air  traffic  control  procedures 
and  practices  for  standardization, 
clariHcation,  and  upgrading  of 


terminology  and  procedures.  It  will  also 
include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  deSiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
January  3. 1992.  The  next  quarterly 
meeting  of  the  FAA  ATPAC  is  planned 
to  be  held  from  April  6-9, 1992.  in 
Washington,  DC.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 

Issued  in  Washington,  DC  on  December  2, 
1991. 
Theodore  H.  Daviet, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  91-29237  Filed  12-5-91:  8:45  •mj 
WUJNO  COOE  M10-1>-M 

Musde  Shoals  Regional  Airport, 
Alabania;  Notice  of  Intent  To  Rule  on 
Application 

agency:  Federal  Aviation  | 

Administration,  DOT. 

action:  Notice  of  Intent  to  Rule  on 
Application  to  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Muscle  Shoals  Regional 
Airport,  Muscle  Shoals,  Alabama. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Muscle  Shoals 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  D(  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  Pub.  L.  101-508)  and  14  CFR  part 
158. 

On  November  4, 1991,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Muscle  Shoals 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  S  158.25  of  Part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  18, 1992.  , 
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dates:  Commenls  must  be  received  on 
or  before  January  6, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/Airports  District  Office. 
120  North  Hangar  Drive,  suite  B. 
lackson.  Mississippi  392(»-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  B. 
Lehrter.  Airport  Director  of  the  Muscle 
Shoals  Regional  Airport  at  the  following 
address:  Muscle  Shoals  Regional 
Airport.  T.  Ed  Campbell  Drive.  Muscle 
Shoals.  Alabama  35661-2016. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  Muscle  Shoals 
Regional  Airport  Authority  under 
§158.23  of  part  15a 
FOn  FU*m«R  MFORMATtON  CONTACT: 
Elton  E,  Jay.  Principal  Engineer. 
Planning  and  Safety.  FAA/Airports 
District  Office.  120  North  Hanger  Drive, 
Suite  B.  Jackson,  Mississippi  39208-2306; 
telephone  number  (601)  965-4628.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  brief  overview  of  the 
application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  .date:  March 
1, 1992. 

Proposed  charge  expiration  date: 
September  30. 199a 

Total  estimated  PFC  revenue: 
$184,700. 

Brief  description  of  proposed 
project(s):  Terminal  building  expansion; 
construct  perimeter  road;  construct 
laxiway;  install  runway/ taxiway 
guidance  signs;  construct  security  fence: 
acquire  security  equipment;  acquire 
pavement  sweeper  construct  storage 
building  for  pavement  sweeper  overlay 
Runway  11-29;  acquire  ARFF  vehicle. 

AVAILABILITY  OF  APPUCATION:  Any 

person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  application  in 
person  at  the  Muscle  Shoals  Regional 
Airport  Authority. 

Issued  in  Atlanta.  Georgia,  on  November 
27.1991. 
Stephen  A  BiiU. 
Manager,  Airports  Division.  Southern  Region. 

[FR  Doc.  91-29235  Filed  12-&-91;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative 
Agreements  To  Support  Head  Injury 
Research 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Announcement  of  discretionary 
cooperative  agreements  to  support 
experimental  head  injury  research. 

summary:  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  support 
experimental  research  studies  to 
evaluate  and  develop  impact  injury 
indices  for  the  head  and  solicits 
applications  for  projects  under  this 
program. 

DATES:  Applications  must  be  received 
on  or  before  4  p.m.  Eastern  Standard 
Time.  January  21. 1992. 
APPRFffffTf  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAI)-30). 
ATTN:  S.  Peter  Shultz.  400  Seventh 
Street  SW.,  room  5301,  Washington.  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program 
Number  DTNH22-92-Y-07059. 
Interested  applicants  are  advised  that 
no  separate  application  package  exists 
beyond  the  contents  of  this 
aimouncemenL 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  of  a  technical  or  program 
nature  should  be  directed  to  Rolf  H. 
Eppinger.  Chief.  Biomechanics  Division 
(NRD-12).  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  room  6221,  Washington.  DC 
20590;  (202)  36a^875.  Questions 
pertaining  to  the  application  and 
submission  requirements  should  be 
directed  to  S.  Peter  Shultz,  Contract 
Specialist.  DOT/NHTSA.  Office  of 
Contracts  and  Procurement.  (NAD-30), 
400  Seventh  Street  SW..  Washington. 
DC  20590,  (202)  366-9561. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

The  National  Highway  Traffic  Safety 
Administration  is  mandated  v«th  the 
responsibility  for  devising  strategies  to 
save  lives  and  reduce  injuries  from 
motor  vehicle  crashes.  The  purpose  of 
this  cooperative  agreement  program  is 
to  promote  the  improvement  of  traffic 
safety  for  the  public  through  support  of 
research  studies  designed  to  measure 
the  potential  for  injury  that  an  impact 
represents,  and  to  provide  for  a 
coordinated  exchange  of  scientific 


information  collected  as  a  result  of  the 
studies  conducted. 

Previous  clinical  studies  of  head 
injury  resulting  from  an  automobile 
crash  have  shown  that  a  significant 
number  of  serious  head  injuries  do  not 
have  an  identifiable  lesion  (as  would  be 
revealed  by  a  CAT  scan  or  an  MRI). 
This  class  of  head  injury,  known  as 
Diffuse  Axonal  Injury,  is  diagnosed 
based  on  neurological  symptoms  such  as 
unconsciousness,  or  a  microscopic 
examination  of  the  brain  tissue  in  the 
affected  area  of  someone  who  expires 
as  a  result  of  the  impact  injury.  Other 
research  has  suggested  strongly  that  the 
level  of  strain  imposed  on  nervous 
tissue  is  the  cause  of  its  dysfunction. 
and  that  this  dysfunction  begins  before 
mechanical  damage  to  the  tissue  is 
observed. 

To  study  the  problem  of  head  injuries 
resulting  from  a  car  crash,  the  National 
Highway  Traffic  Safety  Administration 
is  developing  a  computer  based  finite 
element  model  of  a  human  brain.  This 
computer  model  can  be  subjected  to  the 
dynamic  environment  seen  in  a  car 
crash,  and  the  resulting  strain  in  the 
brain  tissue  calculated.  However,  there 
does  not  yet  exist  a  basis  for  relating  the 
level  of  strain  and  strain  rate  in  brain 
tissue  to  the  potential  for  neurological 
impairment  This  information  is  needed 
by  automotive  safety  engineers  and 
others  concerned  with  designing  devices 
to  prevent  head  injury. 

The  focus  of  this  cooperative  research 
effort  is  the  study  of  brain  injuries 
resulting  from  a  head  impact  typical  of 
those  found  in  an  automotive  crash.  The 
specific  objective  of  this  cooperative 
research  effort  is  to  develop  a  basis  for 
relating  strain  in  brain  tissue  to  injury  to 
the  brain. 

This  effort  will  be  a  cooperative  effort 
where  the  sponsored  organization  will 
collect  experimental  data.  The  NHTSA 
will  make  the  finite  element  brain  model 
available,  and  run  it  in  conjunction  with 
the  experimental  program.  Thus,  the 
development  of  the  model  will  be  guided 
by  the  sponsored  experimental  program, 
and  the  experimental  plans  and 
protocols  will  be  guided  by  information 
derived  from  the  developing  finite 
element  model. 

It  is  anticipated  that  the  sponsored 
organization  will  conduct  head  impacts, 
and  gather  information  about  the 
resulting  brain  injury.  The  dynamic 
environment  to  which  the  head  was 
exposed  (accelerations,  impact  speeds, 
contact  forces,  etc)  will  also  be 
measured.  The  NHTSA.  in  turn,  will 
develop  a  fmite  element  model 
appropriate  for  the  head  impact 
reflecting  the  geometry,  anatomy,  and 
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information  collected  as  a  result  of  the 
studies  conducted. 

Previous  clinical  studies  of  head 
injury  resulting  from  an  automobile 
crash  have  shown  that  a  significant 
number  of  serious  head  injuries  do  not 
have  an  identifiable  lesion  (as  would  be 
revealed  by  a  CAT  scan  or  an  MRI). 
This  class  of  head  injury,  known  as 
Diffuse  Axonal  Injury,  is  diagnosed 
based  on  neurological  symptoms  such  as 
unconsciousness,  or  a  microscopic 
examination  of  the  brain  tissue  in  the 
affected  area  of  someone  who  expires 
as  a  result  of  the  impact  injury.  Other 
research  has  suggested  strongly  that  the 
level  of  strain  imposed  on  nervous 
tissue  is  the  cause  of  its  dysfunction, 
and  that  this  dysfunction  begins  before 
mechanical  damage  to  the  tissue  is 
observed. 

To  study  the  problem  of  head  injuries 
resulting  from  a  car  crash,  the  National 
Highway  Traffic  Safety  Administration 
is  developing  a  computer  based  finite 
element  model  of  a  human  brain.  This 
computer  model  can  be  subjected  to  the 
dynamic  environment  seen  in  a  car 
crash,  and  the  resulting  strain  in  the 
brain  tissue  calculated.  However,  there 
does  not  yet  exist  a  basis  for  relating  the 
level  of  strain  and  strain  rate  in  brain 
tissue  to  the  potential  for  neurological 
impairment.  This  information  is  needed 
by  automotive  safety  engineers  and 
others  concerned  with  designing  devices 
to  prevent  head  injury. 

The  focus  of  this  cooperative  research 
effort  is  the  study  of  brain  injuries 
resulting  from  a  head  impact  typical  of 
those  found  in  an  automotive  crash.  The 
specific  objective  of  this  cooperative 
research  effort  is  to  develop  a  basis  for 
relating  strain  in  brain  tissue  to  injury  to 
the  brain. 

This  effort  will  be  a  cooperative  effort 
where  the  sponsored  organization  will 
collect  experimental  data.  The  NHTSA 
will  make  the  finite  element  brain  model 
available,  and  run  it  in  conjunction  with 
the  experimental  program.  Thus,  the 
development  of  the  model  will  be  guided 
by  the  sponsored  experimental  program, 
and  the  experimental  plans  and 
protocols  will  be  guided  by  information 
derived  from  the  developing  finite 
element  model. 

It  is  anticipated  that  the  sponsored 
organization  will  conduct  head  impacts, 
and  gather  information  about  the 
resulting  brain  injury.  The  dynamic 
environment  to  which  the  head  was 
exposed  (accelerations,  impact  speeds, 
contact  forces,  etc)  will  also  be 
measured.  The  NHTSA.  in  turn,  will 
develop  a  finite  element  model 
appropriate  for  the  head  impact 
reflecting  the  geometry,  anatomy,  and 
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size  of  the  test  subject.  This  model  will 
then  be  run  with  the  dynamic 
environment  measured  during  the  test, 
yielding  information  on  the  resulting 
strains  and  strain  rates  in  the  brain 
tissue.  The  sponsored  organization  may 
also  provide  detailed  histology  data 
from  which  evidence  of  retraction  balls 
and  microscopic  brain  hemorrhages  may 
be  gathered. 

In  this  manner  the  macroscopic  level 
of  strain  and  strain  rate  imposed  on 
neural  tissue  will  be  related  to 
functional  impairment  of  that  tissue. 

NHTSA  Involvement 

NHTSA,  Biomechanics  Division,  will 
be  involved  in  all  activities  undertaken 
as  part  of  the  cooperative  agreement 
program  and  will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  Xckhe 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  coordinate  activities 
between  tfie  organization  and  NHTSA. 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
Among  these  activities  NHTSA  shall 
provide  developed  finite  element  models 
of  the  brain,  and  nm  these  models  in  the 
appropriate  situations  to  assist  in  the 
experimental  program. 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate:  and 

4.  Stimulate  the  exchange  of  ideas  and 
problems  among  cooperative  agreement 
recipients,  and,  if  appropriate,  NHTSA 
contractors  and  other  interested  parties. 

Period  of  Support 

The  research  effort  described  in  this 
notice  will  be  supported  through  the 
award  of  at  least  one  cooperative 
agreement.  NHTSA  reserves  the  right  to 
make  multiple  awards  depending  upon 
the  merit  of  the  applications  received. 

Contingent  upon  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreement{8)  will  be 
awarded  to  eligible  organization(s}  for 
project  per'   ""s  of  up  to  three  years.  No 
cooperative  attreeraent  awarded  as  a 
result  of  this  notice  shall  exceed  a  total 
of  $900,000  awarded  over  the  three  year 
period.  In  any  given  year  the  sum  of  all 
cooperative  agreements  awarded  as  a 
result  of  this  notice  shall  not  exceed 
$600,000. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
tiiis  cooperative  a^eement  program,  an 
applicant  must  be  an  educational 


institution  or  research  organization.  For 
profit  research  organizations  may  apply: 
however,  no  fee  or  profit  will  be 
allowed. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  their 
application  package  to:  DOT/NHTSA. 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  S.  Peter  Shultz. 
DTNH22-92-Y-07059.  400  Seventh  Street 
SW..  room  5301.  Washington,  DC  20590. 
Only  complete  application  packages 
submitted  on  or  before  45  days  after  the 
date  of  this  notice,  shall  be  considered. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  a  Standard  Form  424 
(rev.  4-88  including  Forms  424A  and 
424B).  Apphcation  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  the  certified 
assurances  signed.  While  the  Form  424A 
deals  with  budget  information,  and 
Section  B  identifies  budget  categories. 
the  available  space  does  not  permit  a 
level  of  detail  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  costs.  A  supplement  sheet 
must  be  provided  which  presents  a 
detailed  breakdown  of  proposed  costs, 
as  well  as  any  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort. 

2.  Applications  shall  include  a 
program  narrative  statement  which 
addresses  the  following: 

a.  A  description  of  the  research  to  be 
pursued  which  identifies: 

1.  The  objectives,  goals,  and 
anticipated  outcomes  of  the  proposed 
research  effort; 

2.  The  method  Or  methods  that  will  be 
used: 

3.  The  planned  use  and  interaction 
with  NHTSA's  computerized  brain  finite 
element  model. 

b.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  brief  description  of 
their  qualifications  and  their  respective 
organizational  responsibilities.  This 
section  should  indicate  the  distribution 
of  labor  hours  proposed  for  key 
professional  and  technical  persormei  for 
each  of  the  major  research  tasks 
proposed.  Statements  should  be 
included  from  key  professional  and 
technical  petsormel  which  indicate  their 
availability  and  rjmmitment  to  perform 
for  the  hours  p-.oposed. 

c.  A  description  of  the  general  as^ell 
as  specialised  impact  simulation  tes^ 
facilities  and  equipment  currently 
available  or  to  be  obtained  for  use  in  the 
conduct  of  the  proposed  research  effort. 


Evidence  of  appropriate  review  and 
accreditation  of  facilities  needed  for 
human  subject  or  animal  testing  must  be 
provided. 

d.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 

Review  Process  and  Evaluation  Criteria 

Initially,  all  applications  %vill  be 
reviewed  to  confirm  that  the  applicant  is 
an  eligible  recipient  and  to  assure  that 
the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  appHcation  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 

Se  applications  will  be  evaluated  using 
!  following  criteria  each  of  which  is  of 
equal  importance: 

1.  The  prospective  grantee's  research 
must  make  some  contribution  to 
increasing  NHTSA's  understanding  of 
the  mechanism  of  head  injury  due  to 
blunt  impact.  "Hie  proposed  research 
must  complement  existing  NHTSA  hea3 
injury  research  projects. 

2.  The  proposed  research  should  have 
sufficient  technicsd  merit.  Is  the  plaimed 
research  described  well  in  a  technical 
sense?  Is  the  approach  result  oriented? 
Are  the  methodologies  clear,  state-of- 
the-art.  inventive?  What  is  the  potential 
quality  of  the  results? 

3.  It  is  imperative  that  the  proposer 
understand  the  technical  objective  and 
specific  goals  of  the  project  as 
described  in  the  grantee's  delineation  of 
,ne  objective  and  goals  of  the  proposed 
research.  This  will  be  judged  by  (1)  the 
completeness  of  the  proposer's  ability  to 
iuentify  the  critical  issues  and  problem 
areas  related  to  each  of  the  specific 
task/  and  (2)  the  feasibility  and 
pract.cality  of  the  proposed  approach 
for  its  solution,  as  evidenced  by  the 
proposal  submitted  by  the  offeror. 

4.  It  is  imperative  that  adequate  test 
facilities  and  equipment  required  for  this 
reseairh  be  readily  available.  This 
adequacy  shall  be  evidenced  by  a 
detailed  description  of  the  facilities  and 
equipment,  their  proposed  use,  the 
timing  of  the  facility  usage,  and  how  the 
demands  of  the  RFP  work  requirement 
are  met  with  these  facilities  and 
equipment.  Particular  emphasis  will  be 
given  to  two  factors.  (1)  What  other 
work  will  be  competing  for  the 
laboratory  facilities,  and  how  will  the 
proposer  insure  that  this  research  does 
not  have  a  lower  priority  for  laboratory 
equipment  and  facilities  than  other 
research.  (2)  What  facilities  and 
organizational  plans  exist  to  protect 
animals  used  as  laboratory  subjects. 


63998 


Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6,  1991  /  Notices 


and  to  prevent  unauthorized 
interference  in  the  use  of  laboratory 
animals.  If  animals  are  used,  procedures 
must  be  stated  for  closely  monitoring  the 
pre-test,  test,  and  post-test  anesthesia 
and  analgesia  to  insure  that  any  animals 
used  do  not  experience  pain  before, 
during,  or  following  a  test.  If  animal  test 
subjects  are  used,  the  facility  must  be 
accredited  by  the  American  Association 
for  Accreditation  of  Laboratory  Animal 
Care  (AAALAC). 

5.  The  project  team  shall  consist  of 
sufficient  n^|»bers  of  qualified  and 
experiencej^ersonnel  in  order  to 
successfully  accomplish  the  stated 
goals.  Project  organization  and  staffing 
shall  be  described.  Educational 
background,  work  experience,  and  the 
distribution  of  labor  hours  of  key 
professional  and  technical  personnel 
shall  be  provided.  Other  commitments 
of  key  professional  and  technical 
personnel  shall  be  provided  to  insure 
that  these  personnel  will  be  able  to 
devote  sufficient  time  to  the  project. 

Terms  and  Conditions  of  the  Award 

1.  The  protection  of  the  rights  and 
welfare  of  human  subjects  or  animals  in 
NHTSA  sponsored  research  is 
established  in  NHTSA  Technical  Orders 
700-1,  70O-3,  and  700-4.  Any  recipient 
must  satisfy  the  requirements  and 
guidelines  of  the  NHTSA  Orders  700 
series  prior  to  award  of  the  cooperative 
agreement.  A  copy  of  the  NHTSA 
Orders  700  series  may  be  obtained  from 
the  technical  information  contact 
designated  in  this  notice.  If  using  animal 
subjects,  the  term  "animal  subject"  is 
substituted  for  "human  surrogate,"  and 
the  Statement  of  Ethical  Practices  in 
NHTSA  Order  700-4  should  be  modified 
accordingly  to  reflect  that  an  animal 
subject  is  under  consideration.  If  animal 
subjects  are  used,  the  facility  must  be 
accredited  by  the  American  Association 
for  Accreditation  of  Laboratory  Animal 
Care  (AAALAC). 

2.  Prior  to  award,  each  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non  Procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

3.  Reporting  Requirements: 

a.  Data  Reports:  Copies  of  all  data 
collected  from  each  experiment  run  as 
part  of  this  cooperative  agreement  shall 
be  submitted  to  the  COTR  within  four 
(4)  weeks  after  a  test  is  nm.  The  data 
shall  include,  but  not  be  limited  to, 

(1)  Digitized  signals  from  all 
instrumentation  used  during  the  test. 


This  data  shall  be  formatted  and 
submitted  in  accordance  with  the 
NHTSA  Data  Tape  Reference  Guide,  a 
copy  of  which  may  be  obtained  from  the 
technical  information  contact 
designated  above. 

(2)  A  written  test  report  describing  the 
test,  and  the  results  including  detailed 
clinical  data  describing  any  neurological 
symptoms  found  due  to  the  test.  Any 
pictures  describing  the  results  of  the 
test,  and/or  the  test  setup  shall  also  be 
included. 

b.  Performance  Reports:  The  recipient 
shall  submit  semiannual  performance 
reports  which  shall  be  due  30  days  after 
the  reporting  period,  and  a  final 
performance  report  within  90  days  after 
completion  of  the  research  effort.  An 
original  and  two  copies  of  each  of  these 
performance  reports  shall  be  submitted 
to  the  COTR.  One  additional  copy  of 
each  of  these  performance  reports  shall 
be  submitted  to  the  NHTSA  Office  of 
Contracts  and  Procurement. 

4.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreement  shall 
be  subject  to  the  National  Highway 
Traffic  Safety  Administration's  General 
Provisions  for  Assistance  Agreements. 

Issued  on:  November  4. 1991. 
Paul  Jackson  Rice, 
Office  of  Chief  Counsel. 
Thomas ).  Stafford, 
Director.  Office  of  Contracts  and 
Procurement. 
George  L  Parker. 

Associate  Administrator  for  Research  and 
Development 
[FR  Doc.  91-29213  Filed  12-5-91:  8:45  am) 
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Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  the 
results  of  the  fifth  session  of  the  United 
Nations  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods. 
DATES:  January  14. 1992  at  9:30  a.m. 
addresses:  Room  8236.  Nassif  Building, 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT. 
Frits  Wybenga.  International  Standards 


Coordinator,  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation.  Washington.  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  describe  the 
outcome  of  the  fifth  session  of  the  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  to  held  December  2 
to  13. 1991.  in  Geneva  and  to  discuss  the 
U.S.  delegation's  plans  for  participating 
in  the  Sub-Committee's  sixth  session  to 
be  held  July  1992.  Topics  to  be  covered 
include  packaging  and  classification 
issues  relating  to  explosives; 
performance  packaging  test 
requirements  for  non-bulk  packagings; 
classification  criteria  for  corrosive 
substances,  test  criteria  to  determine  the 
ability  of  flammable  Hquids  to  sustain 
burning,  classification  criteria  for 
lithium  batteries,  requirements  for 
molten  (or  elevated  temperature) 
materials,  criteria  for  distinguishing 
between  liquids  and  solids, 
requirements  for  Class  9  substances 
(miscellaneous  dangerous  goods), 
requirements  for  overpacks,  freight 
container  packing  certificate 
requirements,  requirements  for 
multimodal  tanks,  requirements  for 
intermediate  bulk  containers  used  to 
transport  packing  group  I  substances, 
classification  of  specific  dangerous 
goods  and  other  proposed  amendments 
to  the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods. 

The  public  is  invited  to  attend  without 
prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
fifth  session  of  the  UN  Sub-Committee 
meeting  and,  when  available,  a  copy  of 
the  Sub-Committee  report  may  be 
obtained  from  RSPA  for  a  nominal  fee. 
A  listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX).  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-4453).  For 
more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  center;  1-800-PLANFOR 
(752-6367);  in  Illinois.  1-800-367-9592; 
Monday  through  Friday.  8:30  a.m.  to  5 
p.m.  Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  Hazardous  Materials  Advisory 
Council,  suite  250, 1110  Vermont  Ave.. 
NW..  Washington.  DC  20005;  telephone 
number  (202)  728-1460. 
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Coordinator,  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation.  Washington.  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  describe  the 
outcome  of  the  fifth  session  of  the  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  to  held  December  2 
to  13. 1991.  in  Geneva  and  to  discuss  the 
U.S.  delegation's  plans  for  participating 
in  the  Sub-Committee's  sixth  session  to 
be  held  July  1992.  Topics  to  be  covered 
include  packaging  and  classification 
issues  relating  to  explosives; 
performance  packaging  test 
requirements  for  non-bulk  packagings; 
classification  criteria  for  corrosive 
substances,  test  criteria  to  determine  the 
ability  of  flammable  liquids  to  sustain 
burning,  classification  criteria  for 
lithium  batteries,  requirements  for 
molten  (or  elevated  temperature) 
materials,  criteria  for  distinguishing 
between  liquids  and  solids, 
requirements  for  Class  9  substances 
(miscellaneous  dangerous  goods), 
requirements  for  overpacks,  freight 
container  packing  certificate 
requirements,  requirements  for 
multimodal  tanks,  requirements  for 
intermediate  bulk  containers  used  to 
transport  packing  group  I  substances, 
classification  of  specific  dangerous 
goods  and  other  proposed  amendments 
to  the  United  Nations  Reconmiendations 
on  the  Transport  of  Dangerous  Goods. 

The  public  is  invited  to  attend  without 
prior  notification. 

Dociunents 

Copies  of  documents  submitted  to  the 
fifth  session  of  the  UN  Sub-Committee 
meeting  and.  when  available,  a  copy  of 
the  Sub-Committee  report  may  be 
obtained  from  RSPA  for  a  nominal  fee. 
A  listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMDC),  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-4453).  For 
more  information  on  the  use  of  the 
HMDC  system,  contact  the  HMIX 
information  center;  1-800-PLANFOR 
(752-6367);  in  Illinois,  1-800-367-9592; 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.  Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  Hazardous  Materials  Advisory 
Council,  suite  250, 1110  Vermont  Ave.. 
NW..  Washington.  DC  20005;  telephone 
number  (202)  728-1460. 


Issued  in  Waflhingten.  DC,  on  December  2. 
1991. 

AUn  I.  Robarts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  91-29238  Filed  12-5-91:  8:45  am] 
BIUJNQ  CODE  «>W-«»-ll 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sub-iiitted  to  0MB  for 
Review 

Dated:  December  2. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Financial  Management  Service 

OMB  Number.  1^10-0022. 

Form  Number.  POD  1672. 

Type  of  Review.  Extension. 

Title:  Application  of  Undertaker  for 
Payment  of  Funeral  Expenses  From 
Funds  to  the  Credit  of  a  Deceased 
Depositor. 

Description:  This  form  is  used  by  the 
Ufidertaker  to  apply  for  payment  of  the 
Postal  Savings  account  of  a  deceased 
depositor  to  apply  to  the  funeral 
expenses.  This  form  is  supported  by  a 
certificate  from  a  relative  (POD  1690) 
and  an  itemized  funeral  bill.  Payment  is 
made  to  the  funeral  home  instead  of  his 
heir. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (as  needed). 

Estimated  Total  Reporting  Burden:  13 
hours. 

Clearance  Office:  Jacqueline  R.  Perry, 
(301)  4366453,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  3956880.  Office  of  Management 


and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 
[FR  Doc.  91-29215  Filed  12-5-91;  8:45  am) 

BILUNC  CODE  4*1»-»-M 


Customs  Ser\ice 

Notice  of  Changes  in  the  Textile 
Category  Guidelines  in  Response  to 
September  10, 1991,  CITA  Directive 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  General  notice. 

summary:  This  notice  is  announcing 
that  effective  January  1, 1992,  the  Textile 
Category  Guidelines  will  be  amended  to 
clarify  the  scope  of  categories  359/659 
for  tights  which  is  discussed  under  the 
section  of  the  Guidelines  regarding 
playsuits.  sunsuits,  washsuits,  creepers, 
rompers,  etc. 

effective  date:  This  notice  is  effective 
with  respect  to  goods  exported  to  the 
United  States  on  or  after  January  1, 1992. 
which  fall  within  the  amended  guideline 
for  categories  359/659. 
FOR  further  information  contact: 
Cynthia  Reese,  Office  of  Regulations 
and  Rulings,  Textiles  Classification 
Branch.  (202)  566-8181.  Dick  Crichton. 
Office  of  Trade  Operations.  Textiles  and 
Metal  Products  Branch.  (202)  535-4135. 
supplementary  information: 

Pursuant  to  a  directive  issued  to  the 
ComAssioner  of  Customs  by  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA).  dated 
September  10. 1991,  and  published  in  the 
Federal  Register,  on  September  16, 1991, 
the  Customs  Service  is  amending  the 
Guidelines  for  the  Reporting  of  Imported 
Products  in  Various  Textile  and  Apparel 
Categories,  53  Fed.  Reg.  52563  (Dec.  28. 
1988)  (CIE 13/88).  These  Guidelines 
were  issued,  in  part,  pursuant  to 
authority  contained  in  Executive  Order 
11651,  dated  March  4, 1972  (37  FR  4699) 
and  Executive  Order  11951,  dated 
January  7. 1977  (42  FR  1453).  Customs 
has  been  directed  to  amend  the 
guideline  relating  to  tights.  The  original 
Guidelines  defined  tights  as  follows: 

Tights  are  form-fitting  garments  which 
cover  the  lower  torso  and  legs.  They  may 
have  stirrups  at  the  feet.  Short  tights  also 
cover  the  lower  torso,  but  only  extend  to 
above  the  knees.  Tights  are  constructed  of 
finely  knit  fabric  which  includes  Lycra 
spandex,  or  siipilar  yams.  They  have  an 
elasticized  Waistband.  They  are  intended  for 
use  during  exercise,  dance  or  similar  athletic 
activity.  They  have  a  gusset  in  the  crotch 
area  and  are  unsuitable  for  wear  outside  the 
athletic  area  unless  worn  in  conjunction  with 


a  garment  which  conceals  the  lower  torso.  53 
FR  at  52566. 

The  new  guideline  Customs  has  been 
directed  to  implement  defines  tights  as 
follows: 

Tights  are  form-fitting  garments  which 
cover  the  lower  torso  and  legs  or  may  extend 
to  jut  alx)ve/below  the  knees.  They  may  be 
footed,  footless  or  have  stirrups  at  the  feet. 
Tights  are  constructed  of  finely  knit  fabric. 
Napped,  piled  and  plush  knit  fabrics  are 
excluded.  The  leg  portion  of  the  tights  is 
seamless  or  may  have  a  center  back  seam 
along  the  leg.  They  have  an  elasticized  waist 
and  generally  have  a  gusset  in  the  crotch 
area. 

Pursuant  to  the  directive  from  CITA. 
Customs  will  apply  this  new  guideline 
for  determining  the  proper  textile 
category  for  goods  exported  to  the 
United  States  on  or  after  January  1. 1992. 
This  new  guideline  may  affect  the  textile 
category  designations  contained  in 
classification  rulings  previously  issued 
by  Customs  for  merchandise  classified 
as  tights  of  categories  359/659.  Textile 
category  designations  in  rulings 
previously  issued  by  Customs  for  such 
merchandise  which  fail  to  meet  the  new 
category  guidelines  will  not  be  effective 
for  said  merchandise  exported  to  the 
United  States  on  or  after  January  1, 1992. 

If  this  notice  raises  any  concerns 
regarding  the  proper  tariff  classification 
or  textile  category  designation 
applicable  to  merchandise  which  has 
already  been  the  subject  of  a  ruling. 
Customs  suggests  the  merchandise  be 
resubmitted  along  with  a  request  for  a 
classification  ruling. 

Approved: 
Peter  K.  Nunez. 

Assistant  Secretary  of  the  Treasury. 

Dated;  November  13. 1991. 
Carol  Hallett. 
Comissioner  of  Customs. 
[FR  Doc.  91-29244  Filed  12-5-91:  8:45  am) 

BILUNO  CODE  2*344 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Effective  Date  of  the  Agreement  on 
Trade  Relations  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Mongolian  People's  Republic 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  the  effective  date  of 
the  Agreement  on  Trade  Relations 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Mongolian  People's  Republic. 


64000 


Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  NoUces 


summary:  In  Proclamation  6308  of  June 
24. 1991  [56  PR  29834).  the  President 
proclaimed  that  the  "Agreement  cr>. 
Trade  Relations  Between  the  United 
States  of  America  and  the  Mongolian 
People's  Republic"  would  enter  into 
force,  and  that  nondiscriminatory 
treatment  would  be  extended  to 
products  of  the  Mongolian  People's 
Reoublic  in  accordance  with  the  terms 


of  the  Agreement  on  the  date  of 
exchange  of  written  notices  of 
acceptance  in  accordance  with  article 
XVII  of  the  Agreement.  The  exchange  of 
written  notices  of  acceptance  in 
accordance  with  article  XVII  of  the 
Agreement  took  place  in  Ulan  Bator. 
Mongolia  on  November  27. 1991. 
Accordingly,  the  Agreement  became 
effective  on  November  27. 1991,  and 


nondiscriminatory  treatment  is  extended 
to  products  of  Mongolia  as  of  November 
27, 1991  in  accordance  with  the 
Agreement  and  as  provided  for  in 
Proclamation  6308  of  June  24. 1991. 

David  Weiss. 

Chairman.  Trade  Pol  icy  Staff  Committee. 
[FR  Doc  91-29270  Filed  12-5-01:  8:45  am] 

BILUNO  CODE  3190-01-M 
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nondiscriminatory  treatment  is  extended 
to  products  of  Mongolia  as  of  November 
27. 1991  in  accordance  with  the 
Agreement  and  as  provided  for  in 
Proclamation  6308  of  June  24, 1991. 

David  Weiss, 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc  91-29270  Filed  12-5-91:  8:45  am] 

MLUNO  CODE  3190-Ot-M 


64001 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


COMMODITY  FUTURES  TRAOINO 

COMMISSION 

TIME  AND  date:  11:00  a.m.,  Tuesday, 

December  17, 1991. 

place:  2033  K  St.,  N.V/..  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  91-29418  Filed  12-4-fll;  3:22  pm] 

BtUJNO  CODE  e3S1-01-« 


coMMOorrv  futures  trading 

COMMISSION. 

TIME  AND  date:  10:00  a.m..  Friday, 

January  3. 1992. 

place:  2033  K  St..  NW.,  Washington, 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Rule  4.7— 

proposed  rules  on  accredited  investors. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  91-29419  Filed  12-4-91;  3-.22  pm] 

MLUNO  CODE  63S1-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Wednesday, 
December  11. 1991. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  4, 1991. 
Jennifer ).  fohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29328  Filed  12-4-91;  8:45  am] 
WOINO  CODE  6310-ei-«  ^ 
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Vol.  56,  No.  235 

Friday.  December  6,  1991 


"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  FR  Doc.  91- 
28865:  56  FR  61094,  November  29, 1991. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  December  10. 1991. 
scheduled  to  commence  at  8:00  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 

MEETING:  The  Clarion  Hotel,  200  South 
4th  Street.  The  Mississippi  Room,  St. 
Louis,  Missouri  63102.  (314)  241-9500. 

CHANGES  IN  THE  MEETING:  I 

DATE  AND  TIME:  The  meeting  of  the 

Board  of  Directors  Operations  and 

Regulations  Committee  has  been 

rescheduled  to  January  13, 1992.  The 

meeting  is  scheduled  to  commence  at 

8:00  a.m. 

place:  The  location  of  the  meeting  will 

be  announced. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED:  [To  be 

announced] 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie.  Executive  Office.  (202) 

863-1839. 

Date  Issued;  December  4. 1991. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  91-29354  Filed  12-4-«l;  11:34  am] 

BILUNO  CODE  TOSO-OI-M 
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Meeting  Changes 
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Corrections 


FMbral  Rtgiater 

Vol.  66,  No.  235 

Friday,  December  6.  1991 


This  section  o«  the  FEDERAL  REGiSTER 
contains  editorial  con'ections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  d 
the  Federal  Regoter.  Agerury  prepared 
corrections  are  issued  as  sigrvsd 
documents  and  appear  in  the  appropriate 
docuroent  categories  eJ9e*»here  in  the 
issue 


DEPARTMEHT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  672 
[Dock**  No.  911176-1276] 

Foreign  Fishing;  Groundfish  of  the  QM 
of  Alaska 

s 

Correction 

In  proposed  rule  document  91-27982 
beginning  on  page  58666  in  the  issue  of 
Thursday.  November  21. 1991,  make  the 
following  corrections: 

1.  On  page  58667,  in  Table  1..  in  the 
fourth  column,  under  the  heading 
TAC=DAP,  in  the  second  box  down,  in 
the  third  hne.  "41,100"  should  read 
"42,100". 

2.  On  the  same  page,  in  the  same 
table,  in  the  last  column,  under  the 
heading  1/4  TAG = DAP,  in  the  eighth 
box  down,  in  the  first  line,  "5,6245" 
should  read  "5,625". 

3.  On  page  58668.  footnotes  4  and  5 
were  printed  incorrectly.  They  should 
read  as  set  forth  below: 

♦The  category  "other  rocldish"  in  \he 
Western  and  Central  Regulatory  Areas  and  in 
the  West  Yalcutaf  and  East  Yaicutat  Districts 
include  slope  roclcfish  and  demersal  shelf 
roclcfish.  The  category  "other  rocicfish"  in  the 
Southeast  Outside  District  includes  slope 
roclcfish, 

■The  category  slope  rockfish  includes  17 
species:  Sebastes  polyspinis  (Northern 
rockfish),  S.  zacentrus  (sharpchin),  &  aurora 
(aurora).  S.  melanoslowus  (blackgill).  S. 
goodei  (chilipepper),  S.  crameri  (darkblotch), 
S.  elongatus  (greenstriped),  S.  variegates 
(harlequin),  S.  wilsoni  (pygmy),  S.  jordanJ 
(shortbelly),  S.  diploproa  (splitnose),  S. 
saxicola  (stripetail),  S.  miniatus  (vermilion), 
S.  reedi  (yellowmouth),  S.  paucispinis 
(bocaccio),  S.  brevispmis  (silvergrey),  and  S. 
proriger  (redstripe). 

BtUWO  CODE  1$0»«1« 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  Parts  51-1, 51-2, 51-3, 51-4, 51- 
5,51-6 

Revisions  to  Committee  Regulations 

Correction 

In  rule  document  91-23186,  beginning 
on  page  48974  in  the  issue  of  Thursday, 
September  28, 1991,  make  the  following 
corrections: 

1.  On  page  48974.  in  the  second 
column,  seventh  line,  "HISH"  should 
read  "NISH". 

S  51-3.3    [Correctad] 

2.  On  page  48979,  in  the  third  column, 
in  §  51 -3.3(c),  in  the  last  line  of  the  page, 
the  "c"  in  committee  should  be 
capitalized. 

{51-4.3   [Corrected] 

3.  On  page  48980,  in  the  third  column, 
in  the  heading  to  S  51-4.3  "Maintaining" 
was  misspelled. 

§51-5.2    [Corrected] 

4.  On  page  46982.  in  the  second 
colimvn,  in  \  51-5.2{d),  in  the  eighth  line, 
between  "In"  and  "cases"  insert  "sudi". 

§51-5J    [Corrected] 

5.  On  page  48982.  in  the  second 
column,  in  §  51- 5.3(b),  in  the  sixth  line 
"When"  should  read  "Where". 

§51-5.4    (Corrected] 

6.  On  page  48982,  in  the  third  column, 
in  §  51-5.4(b).  insert  a  period  at  the  end 
of  the  sentence. 

§51-5.5    [Corrected] 

7.  On  page  48982.  in  the  third  column, 
in  S  51-5.5(d).  in  the  fourth  l.ne  insert 
"central"  before  "nonprofit". 

§51-5.6    [Conw:ted] 

8.  On  page  48983.  in  the  1st  column,  in 
S  51-5.6,  in  the  19th  line  "landing" 
should  read  "lading". 

§51-6.8    [Corrected] 

9.  On  page  48985,  in  the  first  column, 
in  §  51-6.8(a),  in  the  third  line  "serve" 
should  read  "service." 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IHV-«30-«1-421M1;N-51565]  ^ 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Put>(ic  Purposes  Clark 
County,  NV 

Correction 

In  notice  document  91-23807  beginning 
on  page  50134  in  the  issue  of  Thursday, 
October  3, 1991,  make  the  following 
correction: 

On  page  50134,  in  the  second  column, 
in  paragraph  3.,  in  the  third  line,  "Nev- 
043446"  should  read  "Nev-043546". 

BILUNO  CODE  150$41-O 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  tho  Accelerated 
Tariff  Elimination  Provision  In  the 
United  States-Canada  Free-Trade 
Agreement 

Correction 

In  notice  document  91-27686  beginning 
on  page  58117,  in  the  issue  of  Friday, 
November  15, 1991,  make  the  following 
correction: 

On  page  58118,  in  the  first  coiimm,  in 
the  first  paragraph,  in  the  last  line 
"1983"  should  read  "1993". 

BILUNO  CODE  150MVO 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

Navigation  Safety  Advisory  Council 

Correction 

In  notice  document  91-28491, 
beginning  on  page  60147,  in  the  issue  of 
Wednesday,  November  27. 1991,  make 
the  following  corrections: 

1.  On  page  20147.  in  the  first  column, 
in  the  third  line  from  the  bottom  of  t!fe 
page,  "4  a.m."  should  read  "8  a.m.". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  line  from  Ihe 
bottom  of  the  page,  "FR  Doc.  91-28941" 
should  read  "FR  Doc.  91-28491". 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-fl30-«1-421M1;  N-51565J 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Publk:  Purposes  Clark 
County,  NV 

Correction 

In  notice  document  91-23807  beginning 
on  page  50134  in  the  issue  of  Thursday, 
October  3, 1991,  make  the  following 
correction: 

On  page  50134,  in  the  second  column, 
in  paragraph  3.,  in  the  third  line,  "Nev- 
043446"  should  read  "Nev-043546". 

BILUNO  CODE  1SO$41-0 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  tfM  Accelerated 
Tariff  Elimination  Provision  in  the 
United  States-Canada  Free-Trade 
Agreement 

Correction 

In  notice  document  91-27686  beginning 
on  page  58117,  in  the  issue  of  Friday, 
November  15, 1991,  make  the  following 
correction: 

On  page  58118,  in  the  first  colimm.  in 
the  first  paragraph,  in  the  last  line 
"1983"  should  read  "1993". 

BIUJNO  CODE  1$0S«M) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

Navigation  Safety  Advisory  Council 

Correction 

In  notice  document  91-28491, 
beginning  on  page  60147,  in  the  issue  of 
Wednesday,  November  27, 1991,  make 
the  following  corrections: 

1.  On  page  20147,  in  the  first  column, 
in  the  third  line  from  the  bottom  of  tlfe 
page,  "4  a.m."  should  read  "8  a.m.". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  line  from  the 
bottom  of  the  page,  "FR  Doc.  91-28941" 
should  read  "FR  Doc.  91-28491". 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1S10.1030 
[Docliet  No.  H-3701 

Occupational  Exposure  to  Btoodt)cme 
Pathogens 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  hereby 
promulgates  a  standard  under  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act),  29  L'.S.C. 
655  to  elimin<5te  or  minimize 
occupational  exposure  to  Hepatitis  B 
Virus  (HBV).  Human  Immunodeficiency 
Virus  (HIV)  and  other  bloodbome 
pathogens.  Based  on  a  review  of  the 
information  in  the  rulemaking  record, 
OSHA  has  made  a  determination  that 
employees  face  a  significant  health  risk 
as  the  result  of  occupational  exposure  to 
blood  and  other  potentially  infectious 
materials  because  they  may  contain 
bloodbome  pathogens,  including 
hepatitis  B  virus  which  causes  Hepatitis 
B,  a  serious  liver  disease,  and  human 
immunodeficiency  virus,  which  causes 
Acquired  Immunodeficiency  Syndrome 
(AIDS).  The  Agency  further  concludes 
that  this  exposure  can  be  minimized  or 
eliminated  using  a  combination  of 
engineering  and  work  practice  controls, 
personal  protective  clothing  and 
equipment,  training,  medical 
surveillance,  Hepatitis  B  vaccination, 
signs  and  labels,  and  other  provisions. 
DATES:  This  standard  shall  become 
effective  on  March  6, 1992. 

Any  petitions  for  review  must  be  filed 
not  later  than  the  59th  day  following  the 
promulgalion  of  the  standard.  See 
Section  6(f)  of  the  OSH  Act;  29  CFR 
1911.18(d)  and  United  Mine  Workers  of 
America  v.  Mine  Safety  and  Health 
Administration.  900  F.2d  384  (D.C.  Cir. 
1990). 

ADDRESSES:  For  additional  copies  of  this 
standa'-d,  contact:  OSHA  Office  of 
Publications;  U.S.  Department  of  Labor, 
room  N3101,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210,  Telephone  (202) 
523-9667. 

For  copies  of  materials  in  the  docket, 
contact:  OSHA  Docket  Office,  Docket 
No.  H-370,  room  N2625,  U.S.  Department 
of  Labor,  200  Constitution  Ave,  NW., 
Washington,  DC  20210,  Telephone  (202) 
523-7894.  The  hours  of  operation  of  the 
Docket  Office  are  10  a.m.  until  4  p.m. 

In  compliance  with  28  U.S.C.  2112(a), 
the  Agency  designates  for  receipt  of 


petitions  for  review  of  the  standard,  the 
Associate  Solicitor  for  Occupational 
Safety  and  Health,  Office  of  the 
Solicitor,  room  S-4004,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 
FOR  RWTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  OSHA,  U.S. 
Department  of  Labor,  Office  of  Public 
Affairs,  Room  N3647,  200  Constitution 
Avenue,  NW..  Washington,  DC  202ia 
telephone  (202)  523-€151. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Pertinent  Legal  Authority 

HI.  Events  Leading  to  the  Standard 

IV.  Health  Effects 

V.  Quantitative  Risk  Assessment 

VI.  Significance  of  Risk 

VII.  Regulatory  Impact  Analysis  and 
Regulatory  FlexibiHty  Analysis 

VIII.  Environmental  Impact 

IX.  Summary  and  Explanation  of  the 

Standard 

X.  Authority  and  Signature 

XI.  The  Standard 

References  to  the  rulemaking  record 
are  in  the  text  of  the  preamble. 
References  are  given  as  "Ex."  followed 
by  a  number  to  designate  the  reference 
in  the  docket.  For  example,  "Ex.  1" 
means  exhibit  1  in  the  Docket  H-370. 
This  document  is  a  copy  of  the  Advance 
Notice  of  Proposed  Rulemaking  for 
Bloodbome  Pathogens  that  was 
published  in  the  Federal  Register  on 
November  27. 1987  (52  FR  45438). 
References  to  the  transcripts  of  the 
public  hearings  are  given  as  'Tr." 
followed  by  the  date  and  page.  For 
example.  "Mr.  Clyde  R.  Bragdon.  Jr.  Tr. 
9/14/89.  p.  100"  refers  to  the  first  page  of 
the  testimony  of  Mr.  Clyde  A.  Bragdon. 
Jr..  Administrator  of  the  U.S.  Fire 
Administration,  given  at  the  public 
hearing  on  September  14, 1989.  A  list  of 
the  exhibits,  copies  of  the  exhibits,  and 
copies  of  the  transcripts  are  available  in 
the  OSHA  Docket  Office. 

I.  Introduction 

The  preamble  to  the  Final  Standard 
for  Occupational  Exposure  to 
Bloodbome  Pathogens  discusses  the 
events  leading  to  the  promulgation  of 
final  standard,  health  effects  of 
exposure,  degree  and  significance  of  the 
risk,  an  analysis  of  the  technological 
and  economic  feasibility  of  the 
standard's  implementation,  regulatory 
impact  and  regulatory  flexibility 
analysis,  and  the  rationale  behind  the 
specific  provisions  of  the  standard. 

The  public  was  invited  to  comment  on 
these  matters  following  publication  of 
the  Advance  Notice  of  Proposed 
Rulemaking  on  November  27, 1967  (52 
FR  45436)  and  following  publication  of 


the  Proposed  Standard  on  May  30. 1989 
(54  FR  23042). 

The  Agency  recognizes  the  unique 
nature  of  both  the  healthcare  industry 
and  other  operations  covered  by  this 
standard.  The  Agency  concludes  the 
employee  protection  can  be  provided  in 
a  manner  consistent  with  a  high 
standard  of  patient  care. 

Hazardous  Waste  Operations  and 
Emergency  Response  Standard 

The  Hazardous  Waste  Operations  and 
Emergency  Response  (HAZWOPER) 
Standard  (29  CFR  1910.120)  covers  three 
groups  of  employees:  workers  at 
uncontrolled  hazardous  waste 
remediation  sites;  workers  at  Resource 
Conservation  Recovery  Act  (RCRA) 
permitted  hazardous  waste  treatment, 
storage,  and  disposal  facilities;  and 
those  workers  expected  to  respond  to 
emergencies  caused  by  the  uncontrolled 
release  of  hazardous  substances. 

The  definition  of  hazardous  substance 
includes  any  biological  agent  or 
infectious  material  which  may  cause 
disease  or  death.  There  are  three 
potential  scenarios  where  the 
bloodbome  and  hazardous  waste 
operations  and  emergency  response 
standard  may  interface.  These  scenarios 
include:  workers  involved  in  cleanup 
operations  at  hazardous  waste  sites 
involving  regulated  waste;  workers  at 
RCRA  permitted  incinerators  that  bum 
infectious  waste;  and  workers 
responding  to  an  emergency  caused  by 
the  uncontrolled  release  of  regulated 
waste  (e.g.,  a  transportation  accident). 

Employers  of  employees  engaged  in 
these  three  activities  must  comply  with 
die  requirements  in  29  CFR  1910.120  as 
well  as  die  Bloodbome  Pathogens 
Standard.  If  diere  is  a  conflict  or 
overlap,  the  provision  that  is  more 
protective  of  employee  health  and  safety 
applies. 
Information  Collection  Requirements 

5  CFR  part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  The  final  bloodbome  pathogen 
standard  requires  the  employer  to  allow 
OSHA  access  to  the  exposure  control 
plan,  medical  and  training  records.  In 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto. 
OSHA  certifies  that  it  has  submitted  the 
information  collection  to  OMB  for 
review  under  section  3504(h)  of  that  Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response  to 
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the  Proposed  Standard  on  May  30. 1989 
(54  FR  23042). 

The  Agency  recognizes  the  unique 
nature  of  both  the  healthcare  industry 
and  other  operations  covered  by  this 
standard.  The  Agency  concludes  the 
employee  protection  can  be  provided  in 
a  manner  consistent  with  a  high 
standard  of  patient  care. 

Hazardous  Waste  Operations  and 
Emergency  Response  Standard 

The  Hazardous  Waste  Operations  and 
Emergency  Response  (HAZWOPER) 
Standard  (29  CFR  1910.120}  covers  three 
groups  of  employees:  workers  at 
uncontrolled  hazardous  waste 
'  remediation  sites;  workers  at  Resource 
Conservation  Recovery  Act  (RCRA) 
permitted  hazardous  waste  treatment, 
storage,  and  disposal  facilities;  and 
those  workers  expected  to  respond  to 
emergencies  caused  by  the  uncontrolled 
release  of  hazardous  substances. 

The  definition  of  hazardous  substance 
includes  any  biological  agent  or 
infectious  material  which  may  cause 
disease  or  death.  There  are  three 
potential  scenarios  where  the 
bloodbome  and  hazardous  waste 
operations  and  emergency  response 
standard  may  interface.  These  scenarios 
include:  workers  involved  in  cleanup 
operations  at  hazardous  waste  sites 
involving  regulated  waste;  workers  at 
RCRA  permitted  incinerators  that  bum 
infectious  waste;  and  workers 
responding  to  an  emergency  caused  by 
the  uncontrolled  release  of  regulated 
waste  (e.g.,  a  transportation  accident). 

Employers  of  employees  engaged  in  . 
these  three  activities  must  comply  with 
the  requirements  in  29  CFR  1910.120  as 
well  as  the  Bloodbome  Pathogens 
Standard.  If  there  is  a  conflict  or 
overlap,  the  provision  that  is  more 
protective  of  employee  health  and  safety 
applies. 
Information  Collection  Requirements 

5  CFR  part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  The  final  bloodbome  pathogen 
standard  requires  the  employer  to  allow 
OSHA  access  to  the  exposure  control 
plan,  medical  and  training  records.  In 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto. 
OSHA  certifies  that  it  has  submitted  the 
information  collection  to  OMB  for 
review  under  section  3504(h)  of  that  Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response  to 


allow  OSHA  compliance  officers  access 
to  the  employer's  records.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management. 
Department  of  Labor,  room  N-1301.  200 
CoiiStitution  Avenue.  NW..  Washington. 
DC  20210;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (Bloodbome 
Pathogens),  Washington.  DC  20503. 

Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612, 
52  FR  41685  (October  30, 1987).  regarding 
Federalism.  This  Order  requires  that 
agencies,  to  the  extent  possible,  refrain 
from  limiting  State  policy  options, 
consult  with  States  prior  to  taking  any 
actions  that  would  restrict  State  policy 
options,  and  take  such  actions  only 
when  there  is  clear  constitutional 
authority  and  the  presence  of  a  problem 
of  national  scope.  The  Order  provides 
for  preemption  of  State  law  only  if  there 
is  a  clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 

Section  IB  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  with  respect  to  which  Federal 
OSHA  has  promulgated  occupational 
safety  or  health  standards.  Under  the 
OSH  Act  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupaitional  safety  and 
health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  bloodbome  pathogens  standard  is 
drafted  so  that  employees  in  ever>'  State 
will  be  protected  by  general, 
performance-oriented  standards.  To  the 
extent  that  there  are  State  or  regional 
peculiarities.  States  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  owti  State 
standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  standard,  of  and  by  itself, 
allows  for  flexibility  by  States  and 
employers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each  State. 

In  short  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  for  employees  exposed  to 
bloodbome  pathogens.  Those  States 
which  have  elected  to  participate  under 
Section  18  of  the  OSH  Act  would  not  be 


preempted  by  this  regulation  and  would 
be  able  to  deal  with  special,  local 
conditions  within  the  framework 
provided  by  this  performance-oriented 
standard  while  ensuring  that  their 
standards  are  at  least  as  effective  as  the 
Federal  standard. 

State  Plans 

The  23  States  and  2  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  6  months 
after  the  publication  of  a  final  standard 
for  occupational  exposure  to  bloodbome 
pathogens  or  amend  their  existing 
standard  if  it  is  not  "at  least  as 
effective"  as  the  final  Federal  standard. 
OSHA  anticipates  that  this  standard 
will  have  a  substantial  impact  on  State 
and  local  employees.  The  States  and 
territories  with  occupational  safety  and 
health  state  plans  are:  Alaska,  Arizona, 
California,  Connecticut,  Hawaii. 
Indiana,  Iowa,  Kentucky,  MarylaniL 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York.  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee.  Utah.  Vermont,  Virginia,  the 
Virgin  Islands.  Washington,  and 
Wyoming.  (In  Connecticut  and  New 
York,  the  plan  covers  only  State  and 
local  government  employees).  Until  such 
time  as  a  State  standard  is  promulgated, 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

II.  Pertinent  Legal  Authority 

The  primary  purpose  of  the 
Occupational  Siafety  and  Health  Act  (29 
U.S.C.  651  et  seq.)  (the  Act)  is  to  assure, 
so  far  as  possible,  safe  and  healthful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
working  Ufetime.  One  means  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to,  and  concomitant 
authority  vested  in,  the  Secretary  of 
Labor  to  set  mandatory  safety  and 
health  standards.  The  Congress 
specifically  directed  that: 

The  Secretary,  In  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  the  standards,  and  experience 


gained  under  this  and  other  health  and  safety 
laws.  Whenever  practical,  the  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired.  [Section  6(b)(5)  |. 

Where  appropriate,  standards  are 
required  to  include  provisions  for  labels 
or  other  appropriate  forms  of  waming  to 
apprise  employees  of  hazards,  suitable 
protective  equipment,  exposure  control 
procedures,  monitoring  and  measuring 
of  employee  exposure,  employee  access 
to  the  results  of  monitoring,  and  training 
and  education.  Standards  may  also 
prescribe  recordkeeping  requirements 
where  necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  the 
development  of  information  regarding 
occupational  accidents  and  illnesses 
[section  8(c)). 

In  vacating  OSHA's  1978  revision  to 
its  benzene  standard,  the  Supreme  Couri 
required  in  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute.  448  U.S.  601,  64  L. 
Ed.  2d  1010. 100  S.  Ct.  2844  (1980).  that 
before  the  issuance  of  a  new  or  revised 
standard  pursuant  to  section  6(b)(5)  of 
the  Act.  OSHA  must  make  two 
threshold  findings:  that  a  place  of 
employment  is  unsafe  in  that  significant 
risks  are  present;  and  that  the  risks  can 
be  reduced  or  eliminated  by  a  change  in 
practices  (448  U.S.  at  642). 

The  Court  also  stated  "that  the  Act 
does  limit  the  Secretary's  power  to 
requiring  the  elimination  of  significant 
risks"  (448  U.S.  at  644.  n.  49).  The  Court 
indicated,  however,  that  the  significant 
risk  determination  is  "not  a 
mathematical  straitjacket,"  and  that 
"OSHA  is  not  required  to  support  its 
finding  that  a  significant  risk  exists  with 
anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  [is|  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  scientific  knowledge 
[and  that]  the  Agency  is  free  to  use 
conservative  assumptions  in  interpreting 
the  data  with  respect  to  carcinogens, 
risking  error  on  the  side  of 
overprotection  rather  than 
underprotection"  (448  U.S.  at  655.  656). 
The  Court  also  stated  that  "while  the 
Agency  must  supjjort  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  (448 
U.S.  at  655.  656.  n.  62). 

OSHA  has  used  these  guidelines 
provided  by  the  Supreme  Court  in 
setting  health  standards  for  known 
carcinogens  such  as  benzene  and 
ethylene  oxide  as  well  as  other 
substances  such  as  cotton  dust  whose 
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adverse  health  effect  is  not  carcinogenic 
but  is  very  serious.  Exposure  to  cotton 
dust,  for  example,  causes  byssinosis. 
After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
regulatory  action,  it  must  set  the 
standard  "which  most  adequately 
assures,  to  the  extent  feasible,  on  the 
basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health"  [Section  6(b)(5)  of 
the  Act].  The  Supreme  Court  has 
interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Manufacture's 
Institute,  Inc.  v.  Donovan,  452  U.S.  490 
(1981).  The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analysis  is."  (452 
U.S.  at  509).  The  Court  stated  that  the 
Agency  could  use  cost-effectiveness 
analysis  and  choose  the  least  costly  of 
two  equally  effective  standards.  (452 
U.S.  531.  n.  32). 

Authority  for  this  action  is  also  found 
in  section  8(c)(3)  of  the  Act.  In  general, 
this  section  empowers  the  Secretary  to 
require  employers  to  make,  keep,  and 
preserve  records  regarding  activities 
related  to  the  Act.  In  particular,  section 
8(c)(3)  gives  the  Secretary  authority  to 
require  employers  to  "maintain  accurate 
records  of  employee  exposures  to 
potentially  toxic  materials  or  harmful 
physical  agents  which  are  required  to  be 
monitored  or  measured  under  Section 
6." 

The  Secretary's  authority  to  issue  this 
standard  is  further  supported  by  the 
general  rulemaking  authority  granted  in 
section  8(g)(2)  of  the  Act.  This  section 
empowers  the  Secretary  "to  prescribe 
such  rules  and  regulations  as  [she]  may 
deem  necessary  to  carry  out  [her] 
responsibilities  under  the  Act" — in  this 
case  as  part  of  a  Section  6(b)  standard. 
The  Secretary's  responsibilities  under 
the  Act  are  defined  largely  by  its 
enumerated  purposes,  which  include: 

Encouraging  employers  and  employees  in 
their  efforts  to  reduce  the  number  of 
occupational  safety  and  health  hazards  at 
their  places  of  employment,  and  to  stimulate 
employers  and  employees  to  institute  new 
and  to  perfect  existing  programs  for  providing 
safe  and  healthful  working  conditions  [29 
U.S.C.  651(b)(l)]; 

Authorizing  the  Secretary  of  Labor  to  set 
mandatory  occupational  safety  and  health 
standards  applicable  to  businesses  affecting 
interstate  commerce  [29  U.S.C.  651(bM3)]: 

Building  upon  advances  aheady  made 
through  employer  and  employee  initiative  for 
providing  safe  and  healthful  working 
conditions  [29  U.S.C.  651(b](4)|: 


Providing  for  appropriate  reporting 
procedures  with  respect  to  occupational 
safety  and  health  which  procedures  will  help 
achieve  the  objectives  of  this  Act  and 
accurately  describe  the  nature  of  the 
occupational  safety  and  health  program  [29 
U.S.C.  651(b)(12)]: 

Exploring  ways  to  discover  latent  diseases, 
establishing  causal  connections  between 
diseases  and  work  in  environmental 
conditions  [29  U.S.C.  651(b)(6)]; 

Encouraging  joint  labor-managi'ment 
efforts  to  reduce  injuries  and  dise.ise  arising 
out  of  employment  [29  U.S.C.  651(b)(13)l;  and 

Developing  innovative  methods, 
techniques,  and  approaches  for  dealing  with 
occupational  safety  and  health  problems  [29 
U.S.C.  651(b){5)J. 

The  Agency's  judgement  is  that  the 
bloodborne  pathogens  standard  is 
reasonably  related  to  these  statutory 
goals,  that  the  evidence  satisfies  the 
statutory  requirements,  and  that  the 
standard  will  reduce  a  significant  risk  of 
hepatitis  B  and  other  adverse  health 
effects,  including  but  not  limited  to 
AIDS  and  hepatitis  C.  Thus,  the 
Secretary  finds  that  this  standard  is 
necessary  and  appropriate  to  carry  out 
her  responsibilities  under  the  Act. 

III.  Events  Leading  to  the  Final  Standard 

Hepatitis  B  virus  (HBV)  has  long  been 
recognized  as  a  pathogen  capable  of 
causing  serious  illness  and  death. 
Because  the  virus  is  transmitted  through 
blood  and  certain  body  fluids,  persons 
who  come  in  contact  with  blood  and 
other  potentially  infectious  materials  as 
the  result  of  carryirig  out  their  duties 
have  been  at  increased  risk  of 
contracting  HBV.  The  human 
immunodeficiency  virus  (HTV).  the  virus 
that  causes  AIDS,  has  only  been 
recognized  in  the  last  decade.  Because 
the  transmission  of  HIV  is  considerably 
less  efficient  than  HBV,  the  risk  of  HIV 
infection  to  employees  who  must  handle 
blood  and  other  potentially  infectious 
materials  is  less  than  for  HBV  infection 
(i.e.,  HIV  results  in  fewer 
seroconversions  following  exposure 
incidents).  The  consequences  of  HIV 
infection  are  grave,  however,  because 
HIV  causes  the  fatal  disease  AIDS. 

Although  OSHA  has  no  standard  that 
was  designed  specifically  to  reduce 
occupational  exposure  to  these  viruses, 
the  Agency  has  a  number  of  existing 
regulations  that  apply  to  this  hazard.  For 
example.  29  CFR  1910.132  requires 
employers  to  provide  personal 
protective  equipment  and  29  CFR 
1910.145(f)  requires  accident  prevention 
tags  to  warn  of  biological  hazards.  In 
addition,  section  5(a)(1)  the  General 
Duty  Clause  of  the  Act  requires  that 
each  employer 

furnish  to  each  of  his  employees  employment 
and  a  place  of  employment  which  are  free 


from  recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious  physical 
harm  to  his  employees. 

In  1983.  OSHA  \ssvied  a  set  of     " 
voluntary  guidelines  designed  to  reduce 
the  risk  of  occupational  exposure  to 
hepatitis  B  virus  (Ex.  4-25).  The 
voluntary  guidelines,  which  were  sent  to 
employers  in  the  healthcare  industry, 
included  a  description  of  the  disease, 
recommended  work  practices,  and 
recommendations  for  use  of  immune 
globulins  and  the  hepatitis  B  vaccine. 

On  September  19, 1986,  the  American 
Federation  of  State,  County  and 
Municipal  Employees  (AFSCME) 
petitioned  OSHA  to  take  action  to 
reduce  the  risk  to  employees  from 
exposure  to  certain  infectious  agents 
(Ex.  2A).  They  requested  that  OSHA 
issue  an  emergency  tenjporary  standard 
(ETS)  under  section  6(c)  of  the  Act.  The 
petitioners  also  requested  that  OSHA 
immediately  initiate  a  section  6(b) 
rulemaking  that  would  require 
employers  to  provide  the  HBV  vaccine 
at  no  cost  to  employees  at  risk  for  HBV 
infection  and  would  require  employers 
to  follow  work  practice  guidelines  such 
as  those  issued  by  the  Centers  for 
Disease  Control.  AFSCME  also 
requested  that  OSHA  amend  the  Hazard 
Communication  Standard  (48  FR  53280) 
to  require  a  training  program  for 
employees  exposed  to  infectious 
diseases,  require  counseling  for 
pregnant  employees  about  diseases  that 
have  reproductiveeffects.  and  mandate 
posting  of  isolation  precautions  in 
patient  areas  and  in  contaminated 
areas. 

On  September  22. 1986.  the  Service 
Employees  International  Union,  the 
National  Union  of  Hospital  and 
Healthcare  Employees,  and  RWDSU 
Local  1199— Drug,  Hospital  and 
Healthcare  Union  petitioned  the  Agency 
to  promulgate  a  standard  to  protect 
healthcare  employees  from  the  hazard 
posed  by  occupational  exposure  to 
hepatitis  B  virus  (Ex.  3).  They  requested 
that,  as  a  minimum,  the  standard  should 
contain  all  of  the  provisions  in  OSHA's 
1983  guidelines  with  special  emphasis 
on  making  workers  aware  of  the 
benefits  of  vaccination.  In  addition,  they 
asked  OSHA  to  immediately  issue  a 
directive  stating  that  employers  must 
provide  the  HBV  vaccine  free  of  charge 
to  all  high  risk  healthcare  workers. 

Having  determined  that  the  available 
data  did  not  meet  the  criteria  for  an  ETS 
as  set  forth  in  section  6(c)  of  the  Act, 
Assistant  Secretary  John  A.  Pendergrass 
denied  the  petitions  by  letter  dated 
October  22. 1987.  OSHA  further 
determined  that  the  appropriate  course 
of  action  was  to  publish  an  Advance 
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from  recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious  physical 
harm  to  his  employees. 

In  1983,  OSHA  issti^  a  set  of 
voluntary  guidelines  designed  to  reduce 
the  risk  of  occupational  exposure  to 
hepatitis  B  virus  (Ex.  4-25).  The 
voluntary  guidelines,  which  were  sent  to 
employers  in  the  healthcare  industry, 
included  a  description  of  the  disease, 
recommended  work  practices,  and 
recommendations  for  use  of  immune 
globulins  and  the  hepatitis  B  vaccine. 

On  September  19, 1986,  the  American 
Federation  of  State,  County  and 
Municipal  Employees  (AFSCME) 
petitioned  OSHA  to  take  action  to 
reduce  the  risk  to  employees  from 
exposure  to  certain  infectious  agents 
(Ex.  2A).  They  requested  that  OSHA 
issue  an  emergency  teniporary  standard 
(ETS)  under  section  6(c)  of  the  Act.  The 
petitioners  also  requested  that  OSHA 
immediately  initiate  a  section  6(b) 
rulemaking  that  would  require 
employers  to  provide  the  HBV  vaccine 
at  no  cost  to  employees  at  risk  for  HBV 
infection  and  would  require  employers 
to  follow  work  practice  guidelines  such 
as  those  issued  by  the  Centers  for 
Disease  Control.  AFSCME  also 
requested  that  OSHA  amend  the  Hazard 
Communication  Standard  (48  FR  53280) 
to  require  a  training  program  for 
employees  exposed  to  infectious 
diseases,  require  counseling  for 
pregnant  employees  about  diseases  that 
have  reproductive  effects,  and  mandate 
posting  of  isolation  precautions  in 
patient  areas  and  in  contaminated 
areas. 

On  September  22, 1988,  the  Service 
Employees  International  Union,  the 
National  Union  of  Hospital  and 
Healthcare  Employees,  and  RWDSU 
Local  1199— Drug,  Hospital  and 
Healthcare  Union  petitioned  the  Agency 
to  promulgate  a  standard  to  protect 
healthcare  employees  from  the  hazard 
posed  by  occupational  exposure  to 
hepatitis  B  virus  (Ex.  3).  They  requested 
that,  as  a  minimum,  the  standard  should 
contain  all  of  the  provisions  in  OSHA's 
1983  guidelines  with  special  emphasis 
on  making  workers  aware  of  the 
benefits  of  vaccination.  In  addition,  they 
asked  OSHA  to  immediately  issue  a 
directive  stating  that  employers  must 
provide  the  HBV  vaccine  free  of  charge 
to  all  high  risk  healthcare  workers. 

Having  determined  that  the  available 
data  did  not  meet  the  criteria  for  an  ETS 
as  set  forth  in  section  6(c)  of  the  Act, 
Assistant  Secretary  John  A.  Pendergrass 
denied  the  petitions  by  letter  dated 
October  22. 1987.  OSHA  further 
determined  that  the  appropriate  course 
of  action  was  to  publish  an  Advance 


Notice  of  Proposed  Rulemaking  (ANPR) 
to  initiate  rulemaking  under  section  6(b) 
of  the  Act  and  to  collect  further 
information.  Concurrently  with  the 
collection  of  this  information,  the 
Agency  committed  to  enforcing  existing 
regulations  and  section  5(a)(1)  of  the  Act 
in  healthcare  settings  and  to 
undertaking  an  educational  program  in 
cooperation  with  the  Department  of 
Health  and  Human  Services. 

The  enforcement  program  has  resulted 
in  reduction  of  risks  for  certain  workers 
but,  in  general,  is  not  a  sufficient  long- 
term  response  to  the  hazards  presented 
by  blbodbome  pathogens.  The  General 
Duty  Clause  of  the  Act  requires  that 
each  employer  shall: 

furnish  to  each  of  his  employees  employment 
and  a  place  of  employment  which  are  free 
from  recognized  hazards  causing  or  likely  to 
cause  death  or  serious  physical  harm. 

To  prove  a  violation  of  section  5(a)(l] 
OSHA  muat  prove,  among  other  things, 
that  a  serious  hazard  is  recognized  by 
the  employer's  industry  or  the  employer. 
Kelly  Springfield  Tire  Co.,  Inc.  v. 

-'Donovan,  722  F^d  317.  321  (5th  Cir. 
1984).  OSHA  must  also  prove  there  is  a 
feasible  and  useful  method  for  abating 
the  hazard.  National  Realty  &  Const.  Co. 
V.  OSHRC  and  Secretary.  489  F.2d  1252 
(D.C.  Cir.  1973). 

Among  the  abatement  methods  listed 
in  the  section  5(a)(1)  part  of  the  OSHA 
instruction  are  Hepatitis  B  vaccination, 
training  on  the  hazards  of  bloodbome 
pathogens  and  universal  precautions, 
and  follow-up  procedures  after  an  HIV 
or  HBV  exposure  incident.  The 
standards  discussed  in  the  OSHA 
instruction  include  29  CFR  1910.132(a), 
requiring  personal  protective  equipment 

,   where  there  is  exposure  to  hazards, 
under  which  OSHA  has  required  the  use 
of  gloves  and  gowns,  among  other 
things,  where  there  is  exposure  to  blood 
and  potentially  infectious  body  fluids;  29 
CFR  1910.22(a),  requiring  places  of 
employment  to  be  kept  clean  and  in  a 
sanitary  condition,  under  which  OSHA 
requires  the  use  of  certain  disinfectants 
following  initial  clean  up  of  blood  or 
potentially  infectious  body  fluids;  29 
CFR  1910.141(a)(4)  (i)  and  (ii).  which 
requires  the  use  of  non-leaking  waste 
containers  and  the  removal  of  wastes  in 
such  a  manner  to  avoid  creating  a 
menace  to  health,  under  which  OSHA 
prohibits  the  recapping  of  needles  by 
hand  and  requires  the  use  of  puncture- 
resistant  sharp  containers,  among  other 
things;  and  29  CFR  19iai4S(f),  which 
requires  tags  or  other  means  of 
identification  where  employees  are 
exposed  to  potentially  hazardous 
conditions,  under  which  OSHA 
mandates  biological  hazard  tags  or  red 


bagging  for  bags  or  other  receptacles 
containing  articles  contaminated  with 
potentially  infectious  material.  Because 
most  of  these  standards  are  broadly 
worded,  and  apply  only  where  there  is  a 
"hazard",  OSHA  must  generally  prove 
that  a  reasonable  person  familiar  with 
the  circumstances  surrounding  an 
allegedly  hazardous  condition,  including 
any  facts  unique  to  a  particular  industry, 
would  recognize  a  hazard  warranting 
the  use  of  personal  protective 
equipment.  General  Dynamics  Corp.  v. 
OSHRC.  599  F.2d  453.  464  (1st  Cir.  1979). 

To  flesh  out  the  requirements  of  the 
General  Duty  Clause  and  the  General 
Industry  Standards,  OSHA  has  relied  on 
guidelines  adopted  by  the  Center  for 
Disease  Control  (Exs.  6-153: 6-316). 

Although  the  current  OSHA 
enforcement  program  has  reduced  the 
risks  of  occupational  exposure  to 
bloodbome  pathogens  to  some  extent 
significant  risks  remain  and  the  Agency 
has  concluded  that  an  occupational 
health  standard  promulgated  under 
section  6(b)  of  the  Act  will  much  more 
efficiently  reduce  these  risks.  First,  the 
OSH  Act  intends  that  OSHA  issue 
occupational  health  standards  to  make 
clear  what  is  necessary  to  protect 
employees,  to  inform  employers  of  their 
specific  obligations.  Standards 
developed  through  the  rulemaking 
process  with  its  opportunity  for  public 
comment  lead  to  increased  protection 
for  employees  and  easier  enforcement 
as  the  standards  reflect  expert  opinions, 
comments  from  affected  parties  and 
scientific  findings,  all  of  which  are  part 
of  the  rulemaking  record.  Second,  a 
standard  is  more  protective  of  employ£e 
health  than  an  enforcement  program 
that  is  based  upon  a  general  provision: 
consequently,  greater  reduction  of 
significant  risks  are  achieved.  The 
standard  requires  more  abatement 
methods  than  those  required  by  the 
General  Duty  Clause  and  the  General 
Industry  Standards.  Third,  because  the 
standard  is  much  more  specific  than  the 
current  requirements,  employers  and 
employees  are  given  more  guidance  in 
carrying  out  the  goal  of  reducing  the 
risks  of  occupational  exposure  to 
bloodbome  pathogens.  Fourth,  the 
general  duty  clause  and  the  cited 
general  industry  standards  impose 
heavy  litigation  burdens  on  OSHA.  In 
each  contested  case  under  the  current 
enforcement  program  OSHA  must 
generally  prove  that  a  recognized 
hazard  exists  at  a  particular  workplace. 
In  enforcing  this  standard,  which 
specifies  both  the  conditions  which 
trigger  the  application  of  the  standard 
and  the  abatement  obligations,  the 
standard  presumes  the  existence  of  the 
hazard  and  no  independent  proof  of  the 


hazard,  i.e.  the  potential  infec^vity  of 
blood  and  certain  other  bodyJIuids.  in 
the  particular  workplace  need  be 
presented.  Furthermore,  OSHA  need  rnt 
prove  the  feasibility  of  abatement 
methods  where  a  standard,  such  as  this 
one.  specifies  the  abatement  methods. 
The  reduction  in  litigation  burdens  will 
mean  that  the  Labor  Department  as 
well  as  the  employer,  will  save  time  and 
money  in  litigation  cases.  Finally,  since 
states  with  OSHA-approved  state-plans 
are  not  required  to  adopt  general  duty 
clauses  (29  U.S.C.  e67(e))  and  thus  are 
not  mandated  to  require  the  bloodbome 
pathogen  abatement  methods  which 
Federal  OSHA  now  requires  under 
section  5(a)(1)  (although  they  are 
strongly  encouraged  to  do  so), 
employees  in  state-plan  states  which  do 
not  require  these  abatement  methods 
are  denied  protection  because, 
generally.  Federal  OSHA  does  not 
conduct  enforcement  in  these  states. 
Since  state-plan  states  are  required  to 
adopt  standards  at  least  as  effective  as 
Federal  OSHA  standards  (29  U.S.C 
667(c)).  the  promulgation  of  this 
standard  will  result  in  increased 
protection  for  these  employees. 

On  October  3a  1987.  the  Departments 
of  Labor  and  Health  and  Human 
Services  published  a  Joint  Advisory 
Notice  entitle^,  "Protection  Against 
Occupational  Exposure  to  Hepatitis  B 
Virus  (HBV)  and  Human 
Immunodeficiency  Vims  (HIV)"  (52  FR 
4181).  In  the  cover  letter  to  employers. 
Secretaries  Brock  and  Bowen  urged  the 
"widest  possible  adherence  to  the 
appropriate  precautions  as  exemplifled 
by  the  CDC  guidelines  and  the  )oint 
Advisory  Notice."  The  letter,  notice  and 
a  pamphlet  written  by  OSHA  for 
healthcare  workers  were  mailed  to  more 
than  600.000  employers,  employee 
representatives  and  trade  and 
professional  associations. 

On  November  27, 1987,  OSHA 
published  in  the  Federal  Register  an 
ANPR  announcing  the  initiation  of  the 
rulemaking  process  (52  FR  45438).  The 
Agency  requested  information  relevant 
to  reducing  occupational  exposure  to 
HBV  and  HIV  under  section  6(b)  of  the 
OSH  Act  The  public  was  asked  to 
comment  on  the  scope,  the  modes  of 
controlling  exposure,  personal 
protective  equipment,  vaccination 
programs,  management  of  exposure 
incidents,  medical  surveillance,  training 
and  education,  generic  standards, 
advances  in  hazard  control, 
effectiveness  of  alternative  approaches 
and  the  environmental  effects.  A  sixty 
day  period  was  set  for  comments,  and 
these  comments  were  to  be  submitted  to 
the  OSHA  docket  by  January  26. 1988, 
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as  noted  in  a  correction  published  in  the 
Federal  Register  December  11, 1987  (52 
FR  47097). 

OSHA  received  an  overwhelming 
response  to  the  ANPR.  Interested  parties 
included  employers,  unions,  health 
professionals,  trade  representatives, 
professional  associations, 
manufacturers,  and  government 
agencies.  The  comments  were  analyzed 
«nd  the  data  along  with  other 
information  in  the  record  were  used  in 
preparing  a  Notice  of  Proposed 
Rulemaking  (NPRM). 

On  May  30, 1989,  OSHA  published  the 
NPRM  in  the  Federal  Register  (54  FR 
23042).  In  it.  the  Agency  made  a 
preliminary  determination  that  certain 
employees  face  a  significant  health  risk 
as  the  result  of  occupational  exposure  to 
blood  and  other  potentially  infectious 
materials  because  they  may  contain 
bloodbome  pathogens,  including 
hepatitis  B  virus  which  causes  Hepatitis 
B,  a  serious  liver  disease,  and  human 
immunodeficiency  virus,  which  causes 
AIDS.  The  Agency  also  preliminarily 
concluded  that  this  significant  health 
risk  can  be  minimized  or  eliminated 
using  a  combination  of  engineering  and 
work  practice  controls,  personal 
protective  clothing  and  equipment, 
training,  medical  follow-up  of  exposure 
incidents,  vaccination,  and  other 
provisions. 

Public  hearings  on  the  proposed 
standard  were  held  in  Washington,  DC, 
September  12-27, 1989;  Chicago,  Illinois. 
October  17-20. 1989;  New  York  City. 
November  13-16, 1989;  Miami.  Florida. 
December  19-22, 1989;  and  San 
Francisco,  California.  January  9-17, 
1990.  OSHA  presented  10  expert 
witnesses  in  the  areas  of  Hepatitis  B 
vaccination  programs,  infection  control, 
clinical  laboratories,  hazardous  waste, 
training,  engineering  controls  including 
equipment  design  and  needlesticks. 
HBV  and  HIV  research  and  production 
facilities,  and  public  safety  officers' 
risks.  Over  400  persons,  representing  the 
wide  range  of  interested  parties 
including  healthcare  providers,  labor 
unions,  trade  and  professional 
organizations,  and  other  affected  parties 
participated  in  the  hearings.  At  the  close 
of  the  last  public  hearing  on  the 
proposed  standard  in  San  Francisco, 
January  17, 1990.  Administrative  Law 
]udge  ]ames  Guill  set  the  following 
deadlines  for  participants  to  send 
material  to  OSHA:  March  20. 1990,  for 
the  submission  of  additional  information 
and  April  19, 1990,  for  submission  of 
comments,  summations  and  briefs. 
These  dates  were  extended  to  April  19, 
1990,  for  additional  information  and 
May  21. 1990,  comments,  summations 


and  briefs.  In  addition,  comments  from 
any  interested  persons  or  organizations 
on  OSHA's  surveys  relating  to  the 
technological  and  economic  feasibility 
of  implementing  the  proposed  standard 
in  hospital  and  non-hospital  facilities 
were  solicited  and  required  to  be 
postmarked  on  or  before  May  21. 1990 
(54  FR  10250). 

The  record  of  the  public  hearing 
includes  the  following:  the  original 
transcript  of  the  hearing,  which 
incorporated  the  record  as  a  whole; 
exhibits  number  24  to  220.  which  were 
received  into  the  record  during  the 
hearing;  exhibits  number  221  to  313, 
which  were  received  as  post-hearing 
comments;  Federal  Register  notice,  55 
FR  10250.  extending  the  comment  period 
and  notifying  the  public  of  information 
in  the  record;  and  Judge  Guill's  order  of 
July  23, 1991,  receiving  the  post-hearing 
submissions  and  closing  and  certifying 
the  record  of  the  public  hearing  in 
accordance  with  29  CFR  1911.17.  Copies 
of  materials  contained  in  the  record  may 
be  obtained  from  the  OSHA  Docket 
Office,  room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  Docket 
OfHce  is  open  to  the  public  from  10  a.m. 
until  4  p.m..  Monday  through  Friday 
except  Federal  holidays. 

The  final  standard  on  occupational 
exposure  to  Bloodbome  Pathogens  is 
based  on  full  consideration  of  the  entire 
record  of  this  proceeding,  including 
materials  discussed  or  relied  upon  in  the 
proposal,  the  record  of  the  informal 
hearing,  and  all  written  comments  and 
exhibits  received. 

IV.  Health  Effects 

A.  Introduction 

Certain  pathogenic  microorganisms 
can  be  found  in  the  blood  of  infected 
individuals.  For  the  purposes  of  this 
standard.  OSHA  is  referring  to  these 
microorganisms  as  "bloodbome 
pathogens"  and  to  the  diseases  that  they 
cause  as  "bloodbome  diseases."  These 
bloodbome  pathogens  may  be 
transmitted  from  the  infected  individual 
to  other  individuals  by  blood  or  certain 
other  body  fluids,  for  example,  when 
blood-contaminated  needles  are  shared 
by  intravenous  drug  users.  Because  it  is 
the  exposure  to  the  blood  or  other  body 
fluids  that  carries  the  risk  of  infection, 
individuals  whose  occupational  duties 
place  them  at  risk  of  exposure  to  blood 
and  other  potentially  infectious 
materials  are  also  at  risk  of  becoming 
infected  with  these  bloodbome 
pathogens,  developing  disease  and,  in 
some  cases,  dying.  Infected  individuals 
are  also  capable  of  transmitting  the 
pathogens  to  others. 


A  discussion  of  two  of  the  most 
significant  bloodbome  pathogens, 
hepatitis  B  virus,  and  human 
immunodeficiency  virus,  follows.  This 
includes  a  discussion  of  each  of  the 
viruses,  the  disease  each  causes,  modes 
of  transmission,  and  documented  risk  of 
infection  resulting  from  occupational 
exposure.  In  addition,  a  discussion  of 
other  bloodbome  diseases,  hepatitis  C, 
delta  hepatitis,  syphilis,  and  malaria,  is 
included. 

B.  Hepatitis  Viruses 

Hepatitis  means  "inflammation  of  the 
liver,"  and  can  be  caused  by  a  number 
of  agents  or  conditions  including  drugs, 
toxins,  autoimmune  disease,  and 
infectious  agents  including  viruses.  The 
most  common  causes  of  hepatitis  are 
viruses.  There  are  four  types  of  viral 
hepatitis  which  are  important  in  the  U.S. 
(Exs.  6-449;  ft-430;  6-199).  Hepatitis  A, 
formerly  called  "infectious"  hepatitis,  is 
spread  by  fecal  contamination  and  is 
not  generally  considered  to  be  a 
significant  risk  to  healthcare  workers, 
although  episodes  of  transmission  to 
healthcare  workers  in  hospitals  have 
been  reported  (Exs.  6-449;  6-456:  6-449; 
6-456).  Hepatitis  B.  formerly  called 
"serum"  hepatitis,  is  a  major  risk  to 
healthcare  workers  and  is  extensively 
discussed  in  this  document.  Delta 
hepatitis  may  coinfect  with  hepatitis  B 
or  may  infect  persons  already  infected 
with  HBV  and  can  increase  the  severity 
of  acute  and  chronic  liver  disease  in 
these  individuals  (Ex.  6-470). 
Nosocomial  infection  with  this  vims  has 
been  reported  (Ex.  234  Lettau.  et  al., 
1986).  Non-A.  non-B  hepatitis  is  caused 
by  viral  agents  other  than  hepatitis  A 
and  hepatitis  B.  Two  that  have  been 
identified  are  hepatitis  E,  previously 
known  as  enterically  transmitted  (ET) 
non-A,  non-B  hepatitis  and  hepatitis  C 
previously  known  as  parenterally 
transmitted  (PT)  non-A,  non-B  hepatitis. 
Hepatitis  E  is  transmitted  by  the  fecal- 
oral  route  and  has  occurred  both  in 
epidemic  and  sporadic  forms  in  parts  of 
Asia,  North  and  West  Africa  and 
Mexico.  It  is  not  known  whether  the 
vims  is  present  in  the  United  States  or 
Western  Europe.  Parenterally 
transmitted  non-A,  non-B  hepatitis  is 
caused  by  at  least  one  bloodbome  xnms, 
designated  hepatitis  C  vims  (HCV).  This 
vims  is  efficiently  transmitted  by  blood 
transfusion  and  by  needle  sharing 
among  IV  dmg  users  (Exs.  6-430;  6-449; 
6-286G).  As  there  are  reports  of 
occasional  transmission  of  HCV  to 
healthcare  workers,  this  vims  is 
discussed  further  in  this  document  (Exs. 
6-39;  6-455;  286G}. 
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A  discussion  of  two  of  the  most 
significant  bloodbome  pathogens, 
hepatitis  B  virus,  and  human 
immunodeficiency  virus,  follows.  This 
includes  a  discussion  of  each  of  the 
viruses,  the  disease  each  causes,  modes 
of  transmission,  and  documented  risk  of 
infection  resulting  from  occupational 
exposure.  In  addition,  a  discussion  of 
other  bloodbome  diseases,  hepatitis  C, 
delta  hepatitis,  syphilis,  and  malaria,  is 
included. 

B.  Hepatitis  Viruses 

Hepatitis  means  "inflammation  of  the 
liver,"  and  can  be  caused  by  a  number 
of  agents  or  conditions  including  drugs, 
toxins,  autoimmune  disease,  and 
infectious  agents  including  viruses.  The 
most  common  causes  of  hepatitis  are 
viruses.  There  are  four  types  of  viral 
hepatitis  which  are  important  in  the  U.S. 
(Exs.  6-449;  ft-430;  6-199).  Hepatitis  A. 
formerly  called  "infectious"  hepatitis,  is 
spread  by  fecal  contamination  and  is 
not  generally  considered  to  be  a 
significant  risk  to  healthcare  workers, 
although  episodes  of  transmission  to 
healthcare  workers  in  hospitals  have 
been  reported  (Exs.  6^149;  6-^56;  6-449; 
6-456).  Hepatitis  B.  formeriy  called 
"serum"  hepatitis,  is  a  major  risk  to 
healthcare  workers  and  is  extensively 
discussed  in  this  document.  Delta 
hepatitis  may  coinfect  with  hepatitis  B 
or  may  infect  persons  already  infected 
with  HBV  and  can  increase  the  severity 
of  acute  and  chronic  liver  disease  in 
these  individuals  (Ex.  6-470). 
Nosocomial  infection  with  this  vims  has 
been  reported  (Ex.  234  Lettau,  et  al., 
1986).  Non-A.  non-B  hepatitis  is  caused 
by  viral  agents  other  than  hepatitis  A 
and  hepatitis  B.  Two  that  have  been 
identified  are  hepatitis  E,  previously 
known  as  enterically  transmitted  (ET) 
non-A,  non-B  hepatitis  and  hepatitis  C 
previously  known  as  parenterally 
transmitted  (PT)  non-A,  non-B  hepatitis. 
Hepatitis  E  is  transmitted  by  the  fecal- 
oral  route  and  has  occurred  both  in 
epidemic  and  sporadic  forms  in  parts  of 
Asia,  North  and  West  Africa  and 
Mexico.  It  is  not  known  whether  the 
vims  is  present  in  the  United  States  or 
Western  Europe.  Parenterally 
transmitted  non-A,  non-B  hepatitis  is 
caused  by  at  least  one  bloodbome  virus, 
designated  hepatitis  C  vims  (HCV).  This 
vims  is  efficiently  transmitted  by  blood 
transfusion  and  by  needle  sharing 
among  IV  drug  users  (Exs.  6-430;  6-449; 
6-286G).  As  there  are  reports  of 
occasional  transmission  of  HCV  to 
healthcare  workers,  this  vims  is 
discussed  further  in  this  document  (Exs. 
6-39;  6-455;  286G). 
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(1)  Hepatitis  B 

Hepatitis  B  virus  (HBV)  infection  is 
the  major  infectious  bloodbome 
occupational  hazard  to  healthcare 
workers.  The  Hepatitis  Branch  of  the 
Centers  for  Disease  Control  (CDC) 
estimates  that  there  are  approximately 
8,700  infections  in  healthcare  workers 
with  occupational  exposure  to  blood 
and  other  potentially  infectious 
materials  in  the  United  States  each  year 
(Ex.  298).  These  infections  cause  over 
2,100  cases  of  clinical  acute  hepatitis, 
400-440  hospitalizations  and 
approximately  200  deaths  each  year  in 
healthcare  workers.  Death  may  result 
from  both  acute  and  chronic  hepatitis. 
Infected  healthcare  workers  can  spread 
the  infection  to  family  members  or 
rarely,  to  their  patients.  [For  detailed 


discussion,  see  section  V,  Quantitative 
Risk  Assessment.]  The  use  of  hepatitis  B 
vaccine,  engineering  and  work  practice 
controls,  and  personal  protective 
equipment  will  prevent  almost  all  of 
these  occupational  hepatitis  B 
infections.  Efforts  to  reduce  blood 
exposure  and  minimize  puncture  injuries 
in  the  workplace  setting  will  reduce  the 
risk  of  transmission  of  all  bloodbome 
hepatitis  vimses. 

HBV:  Biology 

Hepatitis  B  is  caused  by  the  hepatitis 
B  vims  (HBV)  that  attacks  and 
replicates  in  liver  cells  (Exs.  6-430:  6- 
449).  The  vims  has  an  inner  core  and  an 
outer  shell  stmcture.  The  inner  core 
contains  DNA,  enzymes,  and  various 
proteins,  including  the  hepatitis  B  core 
antigen  (HBcAg)  and  hepatitis  B  e 


antigen  (HBeAg).  The  outer  shell  is 
composed  of  a  lipoprotein  called 
hepatitis  B  surface  antigen  (HbsAg), 
formeriy  called  the  Australia  Antigen. 
The  HbsAg  is  produced  in  great  excess 
by  liver  cells  replicating  the  vims,  and  is 
found  in  the  form  of  small  spheres  and 
larger  tubular  particles  in  the  blood  of 
infected  persons.  The  plasma  derived 
hepatitis  B  vaccines  are  composed  of  a  o 
highly  purified  preparation  of  these 
excess  HBsAg  particles  which  are 
immunogenic  but  not  infectious.  There  is 
a  readily  available  laboratory  test  for 
HBsAg.  and  its  presence  in  blood 
indicates  that  an  individual  is  currently 
infected  with  the  HBV,  and  is 
potentially  infectious  to  others.  Highly 
infectious  HBV  carriers  and  persons 
with  acute  Hepatitis  B  are  also  HBeAg- 
positive. 


Tabl£  IV-1.— Hepatitis  Nomenclature  (Ex.  286G  p.  6, 7) 


Abbreviation 


HBV 

HBsAg.. 


HBeAg. 


HBcAg 

Anti-HBs . 


Ant»-HBe , 

Anti-HBc 

IgM  anti-HBc. 

IQ 

HBW 


Term 


Hepatitis  B  virus 

Hepatitis  8  surface  antigen.. 

Hepatitis  B  e  antigen 


Hepatitis  B  Core  antigen . 
Antibody  to  HBsAg 


Antibody  to  HBeAg 

Antibody  to  HBcAg 

IgM  dass  antibody  to  HBcAg . 


Immune  globulin  (previously  ISG, 

lin,  or  gamma  globulin). 
Hepatitis  B  immune  globulin 


immune  serum  globu- 


Defimtion/Comments 


Etiologic  agent  of  "serum"  hepatitis  also  knomm  as  Dane  parUct*. 
Surlace  antigen(s)  of  HBV  detectable  m  a  large  quantity  In  tarum: 

several  subtypes  identified. 
Soluble  antigen  of  HBV;  correlates  with  HBV  replication,  high  mar  HBV 

in  serum,  and  infectiviiy  of  serum. 
No  commercial  test  avaiiatile 
Indicates  past  infection  with  and  Immunity  to  HBV,  passive  antibody 

from  HBIG,  or  immune  response  from  MB  vaccine. 
Presence  m  serum  of  HBsAg  earner  indicates  lower  titer  of  HBV. 
Indicates  pnor  miection  with  HBV  at  some  undefined  time. 
Indicates  recent  infection  with  HBV;  detectable  tor  4-6  rrxxrths  after 

mfoction. 
Contains  antibodies  to  HBV  lower-titer  antitxxjies  to  HBV. 

Contains  high-mer  antibodMS  to  HBV. 


HBV:  Disease  Outcomes 

Infection  with  the  hepatitis  B  virus  in 
a  susceptible  person  can  produce  two 
types  of  outcomes:  self-limited  acute 
hepatitis  B  and  chronic  HBV  infection 
(Exs.  6-430;  6-449).  Similarly,  the  human 
body  can  moimt  two  types  of  response 
to  HBV  infection.  The  most  frequent 
response  seen  in  healthy  adults  is 
development  of  self-limited  acute 
hepatitis  and  the  production  of  an 
antibody  against  HBsAg,  called  anti- 
HBs.  The  production  of  this  antibody 
coincides  with  the  destruction  of  liver 
cells  containing  the  vims,  elimination  of 
the  virus  from  the  body,  and  signifies 
lifetime  immunity  against  reinfection. 
Persons  having  this  response  also 
develop  an  antibody  against  the  core 
protein,  called  anti-HBc,  and  usually 
maintain  both  anti-HBc  and  anti-HBs  in 
their  blood  for  Ufe. 

Unfortunately,  the  destruction  of  liver 
cells  in  an  attempt  to  rid  the  body  of  this 
infection  often  leads  to  clinically 
apparent  acute  hepatitis  B.  About  one 
third  of  infected  individuals  have  no 


symptoms  when  infected  with  the  vims, 
one  third  have  a  relatively  mild  clinical 
course  of  a  flu-like  illness  which  is 
usually  not  diagnosed  as  hepatitis,  and 
one  third  have  a  much  more  severe 
clinical  course  with  jaimdice  (yellowing 
of  the  eyes  and  skin),  dark  urine, 
extreme  fatigue,  anorexia,  nausea, 
abdominal  pain,  and  sometimes  joint 
pain,  rash,  and  fever.  These  symptoms 
require  hospitalization  in  about  20%  of 
jaundiced  cases,  and  often  cause  several 
weeks  to  months  of  work  loss  even  in 
those  cases  that  do  not  require 
hospitalization.  Fulminant  hepatitis, 
which  is  about  85%  fatal  with  even  the 
most  advanced  medical  care,  develops 
in  about  1-2%  of  reported  acute  hepatitis 
B  cases,  and  an  estimated  1  per  1000 
HBV  infections  (Ex.  6-217). 

The  second  type  of  response — 
development  of  chronic  HBV  infection — 
has  more  severe  long  term  consequences 
(Exs.  6-430;  6-449).  About  6%  to  10%  of 
newly-infected  adults  carmot  clear  the 
vims  from  their  liver  cells  and  become 
chronic  HBV  carriers.  These  individuals 


continue  to  produce  HBsAg  for  many 
years,  usually  for  life.  They  do  not 
develop  anti-HBs,  but  do  produce  anti- 
HBc  antibody.  HBV  carriers  are  at  high 
risk  of  developing  chronic  persistent 
hepatitis,  chronic  active  hepatitis, 
cirrhosis  of  the  liver,  and  primary  liver 
cancer.  About  25%  of  carriers  develop 
chronic  persistent  hepatitis,  a  relatively 
mild,  non-progressive  form  of  chronic 
liver  disease,  and  25%  develop  chronic 
active  hepatitis.  The  latter  is  a 
progressive,  debilitating  disease  that 
often  leads  to  cirrhosis  of  the  liver  after 
5-10  years  (Exs.  5-5:  6-448).  Patients 
with  end-stage  cirrhosis  may  develop 
ascites  (fluid  accumulation  in  the 
abdomen),  esophageal  bleeding  from 
distended  veins  (causing  patients  to 
vomit  large  volumes  of  blood),  coma, 
and  death.  Chronic  HBV  infection  has 
been  estimated  to  cause  10%  of  the 
25,000-30,000  deaths  that  occur  due  to 
cirrhosis  in  the  U.S.  each  year  (Ex.  6- 
199). 

"iTie  DNA  of  HBV  in  chronic  carriers 
can  integrate  into  the  DNA  of  the  host 
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liver  cell.  This  integration  may  lead  to 
malignant  transformation  of  the  liver 
cell,  and  development  of  primary 
hepatocellular  carcinoma  (PHC)  (Exs.  6- 
419;  &-443).  PHC  is  almost  uniformly 
fatal  if  diagnosed  after  symptoms 
appear.  Patients  with  PHC  usually  die 
within  four  to  six  months  after 
diagnosis.  PHC  usually  develops  in  HBV 
carriers  after  a  latency  period  of  20  to  60 
years.  In  parts  of  the  world  where  HBV 
infection  is  a  common  childhood 
infection.  PHC  is  one  of  the  leading 
causes  of  cancer  death.  In  Taiwan,  for 
example,  Beasley  and  colleagues  have 
found  that  5  per  1000  adult  male  HBV 
carriers  develop  PHC  each  year,  and 
estimate  that  approximately  25%  of  all 
HBV  carriers,  and  40%  of  male  HBV 
carriers,  will  die  from  either  PHC  or 
cirrhosis  (Ex.  6-^19).  The  relative  risk  of 
developing  PHC  in  an  HBV  carrier 
compared  to  a  non-carrier  in  his  studies 
is  100.  Studies  in  the  United  States  and 
in  Great  Britain,  where  HBV  infection 
usually  occurs  in  adulthood,  have  shown 
13  to  40  fold  increased  risk  of  developing 
PHC  among  HBV  carriers  (Exs.  6-640;  6- 
444).  This  may  be  compared  to  the 
relative  risk  of  lung  cancer  in  smokers 
vs.  non-smokers  of  10-20.  Studies  in 
many  other  populations  worldwide  have 
confirmed  this  extremely  high  relative 
risk. 

The  causal  link  between  HBV  carriage 
and  PHC  is  not  only  based  on 
epidemiologic  studies,  but  is  confirmed 
by  both  animal  and  molecular  biological 
studies  (Exs.  6-449;  6-443).  Other  animal 
species  can  become  infected  with  HBV- 
like  viruses  (which  belong  to  the  same 
virus  family — Hepadna  viruses),  and 
woodchucks,  Pekin  ducks,  ground 
squirrels,  and  other  species  that  become 
injfected  may  develop  a  carrier  state. 
These  carrier  animals  develop  primary 
liver  cancers  at  very  high  rates. 
Molecular  biological  studies  have  shown 
that  PHC  tumor  cells  contain  integrated 
HBV  DNA  in  virtually  all  humans  and 
animals  cases  of  PHC  (Ex.  6-443). 

There  is  likely  a  higher  risk  of 
developing  PHC  if  infection  occurs  from 
perinatal  (mother  to  child)  transmission, 
or  from  infection  during  childhood  than 
from  infection  in  adulthood.  Although 
persons  who  develop  HBV  carriage 
during  adulthood  are  at  increased  risk  of 
developing  PHC,  the  exact  risk  of 
developing  PHC  following  adult 
infection  has  not  been  established.  The 
risk  observed  in  blood  donors  in  the 
United  States  is  probably  an 
underestimate,  as  PHC  is  most  likely  in 
persons  with  chronic  liver  disease  or 
cirrhosis  and  who  are  excluded  from 
such  studies  because  they  cannot  be 
blood  donors.  In  addition,  many  carriers 


will  die  of  other  causes  before  they 
develop  PHC  because  of  the  long 
latency  of  this  cancer.  Nevertheless,  it 
has  been  estimated  that,  in  the  U.S.. 
about  25*-33%  of  all  PHC  cases,  or  750- 
1000  PHC  cases  annually,  result  from 
HBV  infection. 

HBV:  Modes  of  Transmission 

Workplace:  HBV  is  spread  via  several 
routes:  parenteral  (by  direct  inoculation 
through  the  skin),  mucous  membranes 
(blood  contamination  of  the  eye  or 
mouth),  sexual,  and  perinatal  (from 
infected  mother  to  newborn  infant)  (Exs. 
6-430;  6-449).  The  most  efficient  mode  of 
transmission  is  direct  inoculation  of 
infectious  blood,  such  as  might  occur 
during  blood  transfusion,  needle  sharing 
by  rV  drug  users,  or  neediestick  or  other 
sharp  instrument  injury  in  health  care 
workers.  One  milliliter  of  HBsAg 
positive  blood  may  contain  100  million 
infectious  doses  of  virus;  thus,  exposure 
to  extremely  small  inocula  of  HBV- 
positive  blood  may  transmit  infection.  In 
different  studies,  7%  to  30%  of 
susceptible  healthcare  workers 
sustaining  neediestick  puncture  injuries 
from  HBsAg  positive  patients  became 
infected  if  they  did  not  receive  post- 
exposure prophylaxis  (Exs.  4-27;  4-28). 
Since  1972,  all  units  of  blood  collected 
for  transfusion  in  the  U.S.  have  been 
screened  for  HBsAg,  greatly  decreasing 
the  incidence  of  transfusion  related  HBV 
infection. 

Blood  and  blood-derived  body  fluids 
(serous  exudates  and  fluids  from 
internal  body  cavities)  contain  the 
highest  quantities  of  virus  and  are  the 
most  likely  vehicles  for  HBV 
transmission  (Exs.  6-430;  6-449).  Certain 
other  body  fluids  such  as  saliva  and 
semen  contain  infectious  virus  but  at 
1000-fold  lower  concentration  (Ex.  6- 
445).  Other  body  fluids  such  as  urine  or 
feces  contain  only  small  quantities  of 
virus  unless  they  are  visibly 
contaminated  with  blood. 

Direct  inoculation  of  infectious  blood 
may  occur  in  less  apparent  ways. 
Preexisting  lesions  on  hands  from 
injuries  incurred  at  the  workplace  or  at 
home  or  from  dermatitis  may  provide  a 
route  of  entry  for  the  virus  (Ex.  6-427).  In 
addition,  transfer  of  contaminated  blood 
via  inanimate  objects  or  environmental 
surfaces  has  been  shown  to  cause 
infection  in  the  healthcare  workplace 
(Exs.  6-464;  6-433;  4-461).  In  general, 
fewer  than  20%  of  infected  healthcare 
workers  report  discrete  neediestick 
injuries  from  a  known  infected  patient 
The  importance  of  this  finding  should 
not  be  underestimated.  Although  gloving 
will  not  stop  direct  puncture  injuries,  it 
can  provide  a  barrier  between  blood 
and  an  open  lesion. 


Infectious  sera  placed  in  both  the  eye 
and  mouth  of  experimental  animals  has 
induced  HBV  infection  (Exs.  6-430: 5- 
449).  Splashes  of  blood  or  serum  into  the 
indiviiiual's  eye  or  mouth  in  clinical 
settings  or  in  the  laboratory  must  be 
regarded  as  potentially  serious 
exposures.  While  there  has  been 
concern  about  the  potential  infectivity  of 
aerosols  generated  by  dental,  medical, 
and  laboratory  equipment,  and  although 
HBsAg  may  be  found  in  large  particles 
of  "spatter"  that  travel  short  distances. 
OSHA  is  not  aware  of  any  data  that  link 
HBV  transmission  with  aerosols  through 
inhalation. 

Transmission  in  Other  Settings: 
Sexual  transmission  of  HBV  infection  is 
an  efficient  mode  or  viral  spread  as 
HBsAg  has  been  found  in  both  semen 
and  vaginal  secretions  (Exs.  6-430;  6- 
445).  Deposition  of  virus  onto  mucous 
membranes  and  trauma  to  tissue 
causing  small  lesions  may  both  play 
roles  in  transmission.  Approximately 
30%  of  spouses  or  regular  sexual 
partners  of  acutely  infected  HB  patients 
become  infected.  Spouses  of  chronic 
carriers,  who  have  a  much  longer 
duration  of  infectivity,  escape  infection 
less  frequently.  Preventing  hransmission 
of  HBV  infection  to  the  spouse/sexual 
partners  of  infected  healthcare  workers 
is  an  additional  benefit  derived  from 
and  reason  for  controlling  this  disease 
(Ex.  6-425). 

Non-sexual  family  contacts  of  HBV 
carriers  are  also  at  risk  of  infection. 
Although  the  relative  importance  of 
various  transmission  modes  has  not 
been  determined  in  families,  in  various 
studies  about  40-^0%  of  household 
contacts  of  carriers  identified  by  blood 
donation  had  markers  of  HBV  infection 
(Exs.  6-420;  6-430).  Daily  exposure  to 
the  carrier  for  many  years  presents 
occasions  for  sharing  razors  or 
toothbrushes,  exposure  to  blood  and 
other  events  that  could  result  in 
infection.  Family  contacts  of  adopted 
carrier  children  have  been  shown  to 
have  a  higher  prevalence  of  infection 
than  families  who  do  not  live  with  a 
carrier. 

Perinatal  infection  with  the  HBV  is  an 
efficient  mode  of  transmission  with 
particularly  severe  consequences. 
Mothers  positive  for  both  HBeAg  and 
HBsAg  will  infect  70%  to  90%  of  their 
newborns,  most  of  whom  will  become 
chronic  HBV  carriers  (Exs.  6-419;  6-199). 
These  carriers  have  a  25%  chance  of 
dying  from  cirrhosis  or  PHC.  They  also 
remain  infectious  to  others  and  can 
perpetuate  the  cycle  of  perinatal 
transmission.  Fortunately,  treatment  of 
newborns  at  birth  with  hepatitis  B 
immune  globulin  (HBIG)  and  hepatitis  B 


December  6,  1991  /  Rules  and  Regulations 


jes  before  they 
e  of  the  long 
r.  Nevertheless,  it 
[hat.  in  the  U.S.. 
I  PHC  cases,  or  750- 
aally,  result  from 

ismission 

s  spread  via  several 
y  direct  inoculation 
icous  membranes 
n  of  the  eye  or 
perinatal  (from 
ewbom  infant)  (Exs. 
ost  efficient  mode  of 
:t  inoculation  of 
:h  as  might  occur 
sion,  needle  sharing 
needlestick  or  other 
ury  in  health  care 
ter  of  HBsAg 
:ontain  100  million 
'irus;  thus,  exposure 
nocula  of  HBV- 
transmit  infection.  In 
to  30%  of 
ire  workers 
ck  puncture  injuries 
;  patients  became 
lot  receive  post- 
is  (Exs.  4-27;  4-28). 
of  blood  collected 
e  U.S.  have  been 
,  greatly  decreasing 
isfusion  related  HBV 

ierived  body  fluids 
d  fluids  from 
es)  contain  the 
I  virus  and  are  the 
for  HBV 

k-430;  6-449).  Certain 
ich  as  saliva  and 
;tious  virus  but  at 
centration  (Ex.  6- 
ids  such  as  urine  or 
mall  quantities  of 
e  visibly 
blood. 

I  of  infectious  blood 
pparent  ways, 
on  hands  from 
the  workplace  or  at 
Jtitis  may  provide  a 
e  virus  (Ex.  6-427).  In 
r  contaminated  blood 
:t8  or  environmental 
hown  to  cause 
Ithcare  workplace 
1-461).  In  general, 
nfected  healthcare 
xete  needlestick 
Kvn  infected  patient 
this  finding  should 
ted.  Although  gloving 
pimcture  injuries,  it 
er  between  blood 


Infectious  sera  placed  in  both  the  eye 
and  mouth  of  experimental  animals  has 
induced  HBV  infection  (Exs.  6-430: 6- 
449).  Splashes  of  blood  or  serum  into  the 
individual's  eye  or  mouth  in  clinical 
settings  or  in  the  laboratory  must  be 
regarded  as  potentially  serious 
exposures.  While  there  has  been 
concern  about  the  potential  infectivity  of 
aerosols  generated  by  dental,  medical, 
and  laboratory  equipment,  and  although 
HBsAg  may  be  found  in  large  particles 
of  "spatter"  that  travel  short  distances, 
OSHA  is  not  aware  of  any  data  that  link 
HBV  transmission  with  aerosols  through 
inhalation. 

Transmission  in  Other  Settings: 
Sexual  transmission  of  HBV  infection  is 
an  efficient  mode  or  viral  spread  as 
HBsAg  has  been  foimd  in  both  semen 
and  vaginal  secretions  (Exs.  6-430;  6- 
445).  Deposition  of  virus  onto  mucous 
membranes  and  trauma  to  tissue 
causing  small  lesions  may  both  play 
roles  in  transmission.  Approximately 
30%  of  spouses  or  regular  sexual 
partners  of  acutely  infected  HB  patients 
become  infected.  Spouses  of  chronic 
carriers,  who  have  a  much  longer 
duration  of  infectivity,  escape  infection 
less  frequently.  Preventing  transmission 
of  HBV  infection  to  the  spouse/sexual 
partners  of  infected  healthcare  workers 
is  an  additional  benefit  derived  from 
and  reason  for  controlling  this  disease 
(Ex.  6-425). 

Non-sexual  family  contacts  of  HBV 
carriers  are  also  at  risk  of  infection. 
Although  the  relative  importance  of 
various  transmission  modes  has  not 
been  determined  in  families,  in  various 
studies  about  40-60%  of  household 
contacts  of  carriers  identified  by  blood 
donation  had  markers  of  HBV  infection 
(Exs.  6-420;  6-430).  Daily  exposure  to 
the  carrier  for  many  years  presents 
occasions  for  sharing  razors  or 
toothbrushes,  exposure  to  blood  and 
other  events  that  could  result  in 
infection.  Family  contacts  of  adopted 
carrier  children  have  been  shown  to 
have  a  higher  prevalence  of  infection 
than  families  who  do  not  hve  with  a 
carrier. 

Perinatal  infection  vnih  the  HBV  is  an 
efficient  mode  of  transmission  with 
particularly  severe  consequences. 
Mothers  positive  for  both  HBeAg  and 
HBsAg  will  infect  70%  to  90%  of  their 
newborns,  most  of  whom  will  become 
chronic  HBV  carriers  (Exs.  6-419;  6-199). 
These  carriers  have  a  25%  chance  of 
dying  from  cirrhosis  or  PHC.  They  also 
remain  infectious  to  others  and  can 
perpetuate  the  cycle  of  perinatal 
transmission.  Fortunately,  treatment  of 
newborns  at  birth  with  hepatitis  B 
immune  globulin  (HBIG)  and  hepatitis  B 


vaccine  is  85%  to  95%  effective  in 
preventing  these  infants  from  becoming 
carriers  (Exs.  6-419;  6-199).  To  be  able 
to  treat  these  infants  at  birth,  their 
mothers  must  be  recognized  as  carriers 
before  delivery.  The  Immunization 
Practices  Advisory  Committee  (ACIP)  of 
the  U.S.  Public  Health  Service  has 
recommended  that  all  pregnant  women 
in  the  U.S.  be  screened  for  HBsAg 
during  an  early  prenatal  visit  (Ex.  6-     * 
424).  Because  pregnant  healthcare 
workers  may,  if  infected,  transmit  HBV 
to  their  newborn  infants,  prevention  of 
HBV  infection  is  critical  in  women  of 
child  bearing  years  who  work  in 
occupations  where  they  are  at  risk  for 
exposure. 

HBV:  Epidemiology 

HBV  infection  does  not  occur 
uniformly  in  the  U.S.  population.  There 
is  a  substantial  difference  in  the 
reported  numbers  of  hepatitis  B  cases  by 
geographical  region.  The  presence  of 
certain  populations  with  a  high 
percentage  of  individuals  who  are 
carriers  may  result  in  higher  prevalence 
rates  for  certain  defined  areas,  such  as 
parts  of  Alaska  and  the  U.S.  Trust 
Territories.  HBV  infection  is  more 
prevalent  in  certain  ethnic  and  racial 
groups,  and  is  especially  prevalent  in 
certain  "high  risk"  groups  defined  by 
occupation  and  lifestyle  (Exs.  6-430;  6- 
449:  6-199).  The  prevalence  of  HBV 
antibodies  in  the  general  population, 
reflecting  the  percentage  of  the 
population  ever  infected,  is  3%  to  4%  for 
whites  and  13%  to  14%  for  blacks  (Ex.  6- 
390).  Foreign  bom  Asians  have  a 
prevalence  of  antibody  of  greater  than 
50%.  The  HBsAg  prevalence,  reflecting 
the  percentage  of  the  population  who 
are  HBV  carriers,  is  0.2%  for  whites, 
0.7%  for  blacks,  and  up  to  13%  for 
foreign  born  Asians.  The  high 
prevalence  in  the  last  group  is  a 
reflection  of  the  fact  the  most  HBV 
infections  in  Asia  occur  in  childhood. 

The  ACIP  has  listed  a  number  of 
groups  who  are  at  substantial  risk  for 
HBV  infection  and  should  receive  the 
hepatitis  B  vaccine  (Ex.  286G). 
Healthcare  workers  and  public  safety 
workers,  who  have  contact  with  blood 
or  certain  body  fluids,  and  staff  of 
institutions  for  the  developmentally 
disabled  are  included  on  this  list. 

Transmission  to  Healthcare  Workers: 
Although  outbreaks  of  clinical  hepatitis 
have  been  reported  for  many  years  (Exs. 
6-438;  6-^59),  it  was  not  until  the  1970's 
that  the  risk  to  healthcare  workers  from 
HBV  infection  was  well  defined.  The 
first  studies  noted  that  dentists  were 
more  likely  than  attorneys  to  have  had 
clinical  hepatitis  (Ex.  6-441).  When 
HBsAg  and  antibody  testing  became 


available,  it  was  possible  to  show  that 
the  type  of  hepatitis  that  occurred  more 
commonly  in  healthcare  workers  was 
hepatitis  B.  Dentists  and  physicians 
were  4  to  10  times  more  likely  to  have 
serologic  markers  indicating  previous 
HBV  infection  than  first  time  blood 
donors,  and  the  prevalence  of  markers 
increased  significantly  with  years  in 
practice  (Exs.  6-440;  6-«5;  4-13;  4-16:  4- 
12;  4-15;  6-68). 

During  the  next  decade,  dozens  of 
studies  were  published  measuring  the 
prevalence  of  HBV  markers  in  various 
healthcare  occupational  groups,  and  in 
various  healthcare  settings  (Exs.  6-427; 
6-88;  6-72:  6-54:  6-53;  6-44;  640:  4-14). 
The  prevalence  of  markers  was  studied 
in  hospitals  of  all  sizes  and  types,  in 
various  sized  communities,  serving  all 
types  of  populations.  Studies  were  also 
done  on  a  wide  variety  of  individual 
occupational  groups  at  meetings  and 
through  special  studies.  Most  of  the 
studies  relied  upon  the  voluntary 
cooperation  of  the  study  population,  so 
there  is  some  chance  for  bias  to  be 
introduced  into  any  estimate  of  HBV 
prevalence.  Healthcare  workers  who 
know  they  are  infected  with  HBV  at  the 
time  of  study  or  who  know  they  are 
HBV  carriers  may  decline  to  participate 
in  a  study  which  they  may  feel  could 
jeopardize  their  careers.  This  would 
lead  to  an  underestimate  of  the 
prevalence  of  HBV  infection  among 
health  care  workers.  The  most  useful 
studies  showed  that  risk  of  HBV 
infection  in  hospital  personnel  was 
increased  several-fold  over  that  in  blood 
donors,  that  risk  was  closely  related  to 
frequency  of  contact  with  blood  and  not 
related  to  contact  with  patients  per  se, 
and  that  risk  was  directly  related  to 
duration  in  the  occupation  (Exs.  6-440; 
6-65;  4-12;  4-13:  4-15;  4-16).  Certain 
studies  attempted  to  quantify  the 
frequency  of  blood  and  needle  exposure 
in  various  categories  of  healthcare 
workers,  and  relate  this  to  risk  of 
infection  (Ex.  4-16).  The  following 
general  observations  can  be  made  from 
these  studies: 

(1)  Thtse  studies  revealed  that  workers 
exposed  to  blood  on  the  job  had  a  prevalence 
of  HBV  mariiers  several  times  that  of  non- 
exposed  workers  and  the  general  population. 
The  prevalence  of  markers  increased  with 
years  on  the  job. 

(2)  The  prevalence  of  HBV  markers  was 
related  to  the  degree  of  blood  exposure  or 
frequency  of  needle  exposure,  and  not  to 
patient  contact  per  se.  Persons  working  in 
operating  rooms,  emergency  rooms,  labs,  and 
dialysis  units  had  a  higher  marker  prevalence 
than  persons  working  on  medical  or  pediatric 
wards,  who  in  turn  had  a  higher  prevalence 
than  clerical  workers,  social  workers,  and 
administrators. 


(3)  Groups  at  high  risk  include  (but  are  not 
limited  to):  medical  technologists,  operating 
room  staff,  phlebotomists  and  intravenous 
therapy  nurses,  surgeons  and  pathologists, 
oncology  and  dialysis  unit  staff,  emergency 
room  staff,  nursing  personnel,  staff 
physicians,  dental  professionals,  laboratory 
and  blood  bank  technicians,  emergency 
medical  technicians,  and  morticians  (Ex.  &- 
199). 

Most  infected  healthcare  workers  are 
unaware  that  they  have  been  exposed  to 
or  infected  with  HBV.  Approximately  1% 
(or  more)  of  hospitalized  patients  are 
HBV  carriers;  most  HBV  carrier  patients 
seen  in  the  healthcare  setting  are  not 
symptomatic,  are  unaware  that  they  are 
carriers,  and  their  medical  charts  do  not 
contain  this  information  (Ex.  6-427). 
Health  care  workers  may  take 
extraordinary  precautions  when  dealing 
with  a  known  carrier,  but  are  often 
unaware  that  they  may  treat  five 
carriers  for  each  one  they  recognize. 
This  is  a  key  point  in  understanding  the 
rationale  for  the  concept  on  "universal 
precautions,"  and  for  use  of  the  hepatitis 
B  vaccine  in  workers  wjth  exposure  to 
blood.  Although  the  risk  of  encountering 
HBV  carriers  may  vary  in  the  hospital 
setting,  being  highest  in  inner  city 
referral  hospitals  dealing  with  high  risk 
groups  such  as  drug  abusers  and 
homosexual  men,  risk  will  be  present  in 
any  work  setting  where  human  blood  is 
encountered.  The  risk  of  HBV  carriage 
in  the  general  population  is  uniform  (i.e. 
does  not  markedly  vary  within  each 
region  of  this  country),  and  high  risk 
groups  such  as  Southeast  Asian 
refugees,  the  developmentally  disabled 
individuals,  and  occult  drug  abusers 
may  be  found  in  rural  as  well  as  urban 
settings  (Ex.  6-390). 

Percutaneous  exposure  to  blood 
through  needlesticks  and  cuts  w  ith  other 
sharp  inotruments  are  visible  and 
efficient  modes  of  transmission,  but 
reported  injuries  do  not  account  for  the 
majority  of  infections  in  healthcare 
workers  (Exs.  6-65;  6-427).  This  fact 
often  goes  unrecognized  by  worker's 
compensation  boards,  which  sometimes 
deny  coverage  to  infected  workers 
unless  they  had  reported  a  discrete 
needlestick  or  similar  injury  from  a 
HBsAg  positive  patient.  Some  workers 
doing  traumatic  procedures  get  cuts, 
needlesticks  or  large  blood  exposures  so 
frequently  that  they  do  not  bother  to 
report  them;  other  workers  become 
infected  when  the  blood  of  an 
unsuspected  HBV  carrier  gets  into  a 
small  preexisting  skin  lesion  or  is 
rubbed  into  the  eye.  Prevention  of  these 
occupational  infections  is  the  goal  of 
this  standard. 
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Transmission  from  HCWs  to  Patients: 
Transmission  of  HBV  from  healthcare 
workers  to  patients  is  an  uncommon  but 
extremely  serious  consequence  of 
healthcare  worker  infection.  More  than 
twenty  clusters  of  patients  infected  in 
this  way  have  been  reported,  althou^ 
instances  involving  only  one  or  a  few 
patients  may  go  unrecognized  or 
unreported  (Exs.  6-103;  6-446;  6-476;  4- 
471;  6-144).  Most  clusters  of  these  cases 
have  involved  oral  surgeons,  dentists, 
gynecologists,  or  surgeons,  occupations 
where  significant  blood  exposure, 
trauma,  and  use  of  sharp  instruments 
occur  routinely.  Some  episodes  have 
involved  transmission  to  between  20 
and  55  patients,  with  deaths  and 
secondary  transmission  to  family 
members  of  patients  occurring  [Exs.  6- 
103;  6-144). 

Most  healthcare  workers  who  have 
transmitted  to  patients  have  several 
factors  in  common  (Exs.  6-476;  6-471): 

(1)  The  dentists  and  surgeons  were  chronic 
HBV  carriers,  had  high  titers  of  virus  in  their 
blood  (HBeAg  positive),  and  were  unaware 
that  they  were  infected. 

(2)  Transnjission  occurred  most  frequently 
during  the  most  traumatic  procedures. 

(3)  The  dental  personnel  who  transmitted 
did  not  routinely  wear  gloves.  However, 
some  infected  HCWs  continued  to  transmit 
HBV  to  patients  in  spite  of  the  use  of  gloves 
and  additional  precautions. 

(4)  The  dentists  and  surgeons  often  had  a 
personal  medical  problem  (such  as  exudative 
dermatitis  on  the  hands),  or  used  techniques 
that  made  transmission  more  likely.  Several 
of  the  gynecologists  used  their  index  fingers 
to  feel  for  the  tip  of  the  suture  needle  when 
they  were  performing  deep  abdominal 
surgery. 

The  most  recent  guidelines  for  HTV 
and  HBV  infected  healthcare  workers 
were  published  after  the  record  for  this 
rulemaking  closed  and  are  not  contained 
in  the  record.  These  guidelines, 
"Recommendations  for  Preventing 
Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Patients  During  Exposure-Prone 
Invasive  Procedures,"  were  published  in 
Morbidity  and  Mortality  Weekly  Report, 
Vol.  40,  on  July  12, 1991. 

Transmission  Via  the  Environment: 
Transmission  of  HBV  infection  from 
exposure  to  contaminated 
environmental  surfaces  has  been 
documented  to  be  a  mode  of  HBV 
spread  in  certain  settings,  particularly 
hemodialysis  units  (Exs.  6-56;  6-446;  6- 
480;  6-461).  The  virus  can  survive  for  at 
least  one  week  dried  at  room 
temperature  on  environmental  surfaces, 
and  medical  procedures  as  well  as 
disinfection  and  sterilization  techniques 
must  be  adequate  to  prevent  the  spread 
of  this  virus  (Exs.  6^22;  6-458).  HBV 
contaminated  blood  from  the  surface  of 


dialysis  machines  and  carried  on  the 
hands  of  medical  personnel  to  patients 
has  been  postulated  as  one  mechanism 
of  transmission  in  dialysis  units. 
Unsterilized  or  improperly  sterilized 
acupuncture  needles  have  been 
implicated  as  the  cause  of  two 
outbreaks  of  HBV  infection  in  patients 
(Ex.  6-439).  Potential  problems  of 
environmental  contamination  in  the 
dental  operatory  have  been  discussed  in 
the  CDC  guidelines  for  dendstry  (Ex.  6- 
490). 

HBV  is  thought  to  be  far  less  resistant 
to  sterilization  and  disinfection 
procedures  than  microbial  endospores 
or  mycobacteria  used  as  reference 
criteria  (Ex.  6-421).  Any  sterilization  or 
disinfection  procedure  or  sterilizing 
agent  or  high  level  disinfectant  will  kill 
the  virus  if  used  as  directed.  Diluted 
solutions  (1.10-1:100)  of  sodium 
hypochlorite  (household  bleach)  are 
particularly  effective,  if  used  properly, 
and  inexpensive,  although  they  may  be 
corrosive  or  damaging  to  certain 
materials.  Certain  low-level 
"germicides"  such  as  quaternary 
ammonium  compounds  are  not 
considered  to  be  effective  against  the 
virus  (Ex.  6-422).  Unfortunately,  soaking 
medical  and  dental  instruments  in  these 
solutions  is  a  common  and  potentially 
dangerous  procedure,  since  health 
workers  may  handle  the  sharp 
instruments  soaked  in  these  solutions 
with  a  false  sense  of  security. 

Hepatitis  B  Vaccine 

In  1982  a  safe,  immunogenic  and 
effective  hepatitis  B  vaccine  derived 
from  human  plasma  was  licensed  in  the 
U.S.  and  was  recommended  for  use  in 
healthcare  workers  with  blood  or  needle 
exposure  in  the  workplace  (Ex.  6-199).  A 
second  vaccine,  produced  in  yeast  by 
recombinant  technology  was  first 
licensed  in  1987  (CDC,  Ex.  6-200).  Since 
the  Introduction  of  these  vaccines, 
OSHA  estimates  a  minimum  of  2,568,974 
persons  in  the  United  States  have  been 
vaccinated.  2,029,189  of  whom  are 
healthcare  workers.  HB  vaccination  is 
the  most  important  part  of  any  HBV 
control  program,  because  gloving  and 
other  protective  devices  cannot 
completely  prevent  puncture  injuries 
from  needles  and  other  sharp 
instruments. 

Early  efforts  to  immunize  healthcare 
workers  were  hindered  by  fear  that  the 
plasma  derived  vaccine  might  be  unsafe. 
The  AIDS  epidemic  was  just  being 
recognized,  and  there  was  concern  that 
the  plasma  derived  hepatitis  B  vaccine 
might  contain  the  infectious  agent 
causing  AIDS.  Concerns  about  the 
safety  of  the  plasma  derived  vaccine 
have  been  adequately  studied  and 


addressed  (CDC  Ex.  6-199).  The 
procedures  used  to  manufacture  the 
vaccine  were  shown  to  inactivate  HIV 
virus  and  representatives  of  all  known 
viral  groups.  The  vaccine  was  shown 
not  to  contain  HIV  DNA,  and  those 
receiving  vaccine  do  not  develop  anti- 
HIV  antibodies.  This  vaccine  is  no 
longer  available  in  the  U.S.  The  yeast- 
derived  vaccines  contain  no  human 
plasma  and  there  is  no  possibility  that 
they  could  be  infectious  for  HIV  (6-200). 

liie  currently  licensed  hepatitis  B 
vaccines  are  given  intramuscularly  in 
the  deltoid,  in  three  doses  over  a  six 
month  period.  These  vaccines,  when 
given  according  to  manufacturers 
directions,  induce  protective  antibody 
levels  in  85%  to  97%  of  healthy  adults. 
Protection  against  both  the  illness  and 
the  development  of  the  carrier  state 
lasts  at  least  nine  years  (the  duration  of 
follow-up  studies)  and  perhaps 
considerably  longer.  Although  antibody 
in  many  individuals  will  decay  below 
detectable  levels  within  seven  years 
after  immunization,  if  these  individuals 
are  exposed  to  HBV,  they  develop  a 
rapid  (anamnestic)  antibody  response 
and  do  not  become  ill  or  develop  the 
HBV  carrier  state  (Exs.  6-200;  6-435). 
For  persons  with  normal  immune  status, 
the  ACIP  has  not  recommended  that  a 
booster  dose  of  hepatitis  B  vaccine  be 
given  after  the  initial  series  but  may  do 
80  in  the  future  if  it  appears  that 
immunity  conferred  by  the  vaccine 
wanes  after  some  period  of  time. 
However,  vaccine-induced  protection  is 
less  complete  for  hemodialysis  patients 
and  may  last  only  as  long  as  antibody 
levels  remain  above  10  mlU/ml.  For 
these  individuals,  the  need  for  booster 
doses  should  be  assessed  by  annual 
antibody  testing.  Booster  doses  should 
be  given  when  antibody  levels  fall 
below  10  mlU/ml  (Ex.  286G). 

Persons  plaiming  hepatitis  B  vaccine 
programs  may  consider  the  need  for  pre- 
vaccination  and  post-vaccination  testing 
for  anUbody  (Exs.  6-200;  6-199). 
Prescreening  may  be  cost-effective, 
depending  on  the  Hkelihood  of  prior 
HBV  infection.  An  algorithm  to  help 
assist  with  this  determination  has  been 
published  by  the  ACIP  (Ex.  6-199). 
Discussions  on  the  issues  surrounding 
the  option  of  post-vaccination  testing 
have  also  been  published.  At  this  time 
post-vaccination  testing  is  not 
considered  necessary  unless  poor 
response  to  vaccine  is  anticipated  (such 
as  for  those  who  have  received  vaccine 
in  the  buttock,  persons  >  50  years  of 
age  and  persons  known  to  have  HIV 
infection),  subsequent  patient 
management  depends  on  knowing  the 
immune  status  (such  as  with  dialysis 
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addressed  (CDC  Ex.  6-199).  The 
procedures  used  to  manufacture  the 
vaccine  were  shown  to  inactivate  HIV 
virus  and  representatives  of  all  known 
viral  groups.  The  vaccine  was  shown 
not  to  contain  HIV  DNA.  and  those 
receiving  vaccine  do  not  develop  anti- 
HIV  antibodies.  This  vaccine  is  no 
longer  available  in  the  U.S.  The  yeast- 
derived  vaccines  contain  no  human 
plasma  and  there  is  no  possibility  that 
they  could  be  infectious  for  HIV  (6-200). 

The  currently  licensed  hepatitis  B 
vaccines  are  given  intramuscularly  in 
the  deltoid,  in  three  doses  over  a  six 
month  period.  These  vaccines,  when 
given  according  to  manufacturers 
directions,  induce  protective  antibody 
levels  in  85%  to  97%  of  healthy  adults. 
Protection  against  both  the  illness  and 
the  development  of  the  carrier  state 
lasts  at  least  nine  years  (the  duration  of 
follow-up  studies)  and  perhaps 
considerably  longer.  Although  antibody 
in  many  individuals  will  decay  below 
detectable  levels  within  seven  years 
after  immunization,  if  these  individuals 
are  exposed  to  HBV,  they  develop  a 
rapid  (ananmestic)  antibody  response 
and  do  not  become  ill  or  develop  the 
HBV  carrier  state  (Exs.  6-200;  6-435). 
For  persons  with  normal  immune  status, 
the  ACIP  has  not  recommended  that  a 
booster  dose  of  hepatitis  B  vaccine  be 
given  after  the  initial  series  but  may  do 
so  in  the  future  if  it  appears  that 
immunity  conferred  by  the  vaccine 
wanes  after  some  period  of  time. 
However,  vaccine-induced  protection  is 
less  complete  for  hemodialysis  patients 
and  may  last  only  as  long  as  antibody 
levels  remain  above  10  mlU/ml.  For 
these  individuals,  the  need  for  booster 
doses  should  be  assessed  by  annual 
antibody  testing.  Booster  doses  should 
be  given  when  antibody  levels  fall 
below  10  mlU/ml  (Ex.  286G). 

Persons  plaiming  hepatitis  B  vaccine 
programs  may  consider  the  need  for  pre- 
vaccination  and  post-vaccination  testing 
for  anUbody  (Exs.  6-200;  6-199). 
Prescreening  may  be  cost-effective, 
depending  on  the  likelihood  of  prior 
HBV  infection.  An  algorithm  to  help 
assist  with  this  determination  has  been 
published  by  the  ACIP  (Ex.  6-199). 
Discussions  on  the  issues  surrounding 
the  option  of  post-vaccination  testing 
have  also  been  published.  At  this  time 
post-vaccination  testing  is  not 
considered  necessary  unless  poor 
response  to  vaccine  is  anticipated  (such 
as  for  those  who  have  received  vaccine 
in  the  buttock,  persons  >  50  years  of 
age  and  persons  known  to  have  HIV 
infection),  subsequent  patient 
management  depends  on  knowing  the 
immune  status  (such  as  with  dialysis 


patients  and  staff)  or  there  may  be  a 
need  to  know  whether  the  person  ever 
responded  to  vaccine  for  management  of 
post-exposure  prophylaxis  (Ex.  286G). 

Post-exposure  prophylaxis 

Percutaneous  and  mucous  membrane 
exposures  to  blood  occur  and  will 
continue  to  occur  in  the  healthcare 
setting  (Exs.  6-431;  6-468).  HBV 
infection  is  the  major  infectious  risk  that 
occurs  from  these  exposures,  and 
needlesticks  from  HBsAg  positive 
individuals  will  infect  7%  to  30%  of 

»  susceptible  healthcare  workers  (Exs.  6- 
27;  4-28).  Pre-exposure  vaccination  is 
the  most  effective  method  for  preventing 
such  infection.  However,  it  can  be 
expected  that  some  individuals,  who 
initially  decline  vaccination,  will 
experience  an  exposure  incident. 
Fortunately,  effective  post-exposure 
prophylaxis  exists  for  HBV  exposures  if 
appropriate  protocols  are  followed.  The 
February  9, 1990  recommendations  of 
the  Immunization  Practices  Advisory 
Committee  specify  that  if  the  source 
individual  is  knovtm  to  be  HBsAg- 

,  positive  then  the  exposed  individual 
should  be  given  hepatitis  B 
immunoglobulin  (HBIG)  and  the 
hepatitis  B  vaccine  series  be  initiated 
(286G).  Hepatitis  B  vaccine  is 
recommended  for  any  previously 
unvaccinated  healthcare  worker  who 
has  a  needlestick  or  other  percutaneous 
accident  with  a  sharp  instrument  or 
permucosal  (ocular  or  mucous 
membrane)  exposure  to  blood  (Ex.  286G, 
p.  19). 

(2)  Non-A.  non-B  hepatitis 

Non-A,  non-B  hepatitis  in  the  United 
States  is  caused  by  more  than  one  viral 
agent  (Exs.  6-437;  6-429;  6-449).  Studies 
have  shown  that  parenterally 
transmitted  (PT)  non-A.  non-B  hepatitis 
accounts  for  20-40%  of  acute  viral 
j  hepatitis  in  the  U.S.  and  has 
epidemiologic  characteristics  similar  to 
those  of  hepatitis  B  (Ex.  6-39).  Recently, 
a  virus  designated  as  Hepatitis  C  virus 
(HCV)  vyas  cloned  and  has  been  shown 
to  account  for  a  large  proportion  of 
parenterally  transmitted  non-A,  non-B 
hepatitis  in  this  country  (CDC/NIOSH, 
Ex.  298).  An  immunoassay  that  detects 
antibody  to  HCV  has  been  developed 
and  was  licensed  in  May  1990  for  use  in 
screening  blood  donors.  Because  the  test 
I   is  so  new,  there  is  not  enough  data  to 
j   define  how  important  this  pathogen  is  in 
I   the  occupational  setting.  Further 
research  will  help  in  clearly  defining  the 
impvtance  of  bloodbome  transmission 
of  this  virus  in  the  workplace. 

The  principal  mode  of  transmission  in 
the  United  States  is  bloodbome; 
therefore,  persons  at  greatest  risk  for 


infection  include  IV  drug  users,  dialysis 
patients  and  transfusion  recipients. 
Over  90%  of  all  post-transfusion 
hepatitis  is  due  to  the  non-A,  non-B 
virus(es).  These  hepatitis  viruses  cause 
not  only  acute  hepatitis,  but  may  also 
lead  to  chronic  hepatitis;  an  average  of 
50%  of  patients  who  have  acute  PT  non- 
A,  non-B  hepatitis  infection  later 
develop  chronic  hepatitis  with  potential 
for  progression  to  cirrhosis  and  for 
infectivity  to  others  for  the  duration  of 
life  (Exs.  8-429;  6-449,  286G).  The 
amount  of  virus  present  in  the  blood  of 
acutely  or  chronically  infected  persons 
is  modest,  usually  less  than  1,000 
infectious  doses  per  milliliter,  although 
occasionally  up  to  1,000  times  higher 
(Ex.  6-423).  Thus,  relative  infectivity  of 
blood  is  100  to  100,000  fold  lower  than 
with  hepatitis  B  virus.  Relative 
infectivity  of  other  bbdy  fluids  is  not 
known. 

Some  evidence  indicates  that  non-A, 
non-B  hepatitis  also  presents  an 
occupational  risk  to  healthcare  workers. 
At  least  one  episode  of  transmission  of 
non-A,  non-B  hepatitis  from  an  acutely 
infected  patient  to  a  nurse  by 
needlestick  has  been  reported  (Ex.  6- 
455).  One  case-control  study  has  shown 
an  increased  risk  of  non-A,  non-B 
hepatitis  for  patient  care  and  lab 
workers  (Ex.  6-39).  Furthermore.  non-A, 
non-B  hepatitis  transmission  from 
infected  patients  to  other  patients  and  to 
staff  has  been  reported  in  hemodialysis 
units:  several  outbreaks  have  been 
observed  in  this  setting,  and  an 
incidence  of  1.8%  of  non-A,  non-B 
hepatitis  among  hemodialysis  patients 
nationwide  was  observed  in  1983  (Exs. 
6-462;  6-386).  While  pathways  of 
transmission  in  this  setting  have  not 
been  rigorously  documented,  nor  has 
survival  of  HCV  been  defined, 
bloodbome  transmission  by 
environmental  contamination,  similar  to 
that  of  HBV,  may  occur. 

In  their  May  1990  post-hearing 
comment,  CDC/NIOSH  supplied  some 
additional  information  about  non-A. 
non-B  hepatitis  and  hepatitis  C  virus 
(HCV). 

Non-A.  non-B  hepatitis  is  poorly  reported 
at  a  national  level  and  the  best  estimates  of 
U.S.  disease  burden  and  risk  groups  come 
from  the  CDC  Sentinel  Counties  Study  of 
Viral  Hepatitis.  Extrapolating  from  this 
surveillance  study,  it  is  estimated  that  there 
were  170,000  non-A,  non-B  hepatitis 
infections  in  the  U.S.  1988.  Of  these  3,400  {2%] 
were  among  health  care  workers.  The 
estimates  of  non-A,  non-B  hepatitis 
attributable  to  occupational  exposure  come 
from  the  Sentinel  Counties  Study.  In  1988,  2% 
of  cases  of  non-A.  non-B  hepatitis  were 
related  to  occupational  exposure. 

Recently,  a  virus  has  l>een  cloned  that 
appears  to  account  for  a  large  proportion  of 


cases  of  non-A  non-B  hepatitis  in  the  VS. 
and  has  been  designated  hepatitis  C  virus 
(HCV).  In  May  1990,  an  immunoassay  that 
detects  antibody  to  HCV  (anti-HCV)  was 
licensed  for  use  in  screening  blood  donors. 
Preliminary  studies  indicate  that 
approximately  70%  of  patients  with  non-A. 
non-B  hepatitis  in  the  U.S.  are  anti-HCV 
positive  when  tested  at  the  appropriate  time 
in  the  course  of  their  illness.  At  this  time  no 
data  are  available  on  the  rate  of  HCV 
infection  among  health  care  workers  or  the 
risk  of  infection  from  various  exposures. 
However,  if  is  known  that  the  risk  of  chronic 
liver  disease  following  acute  non-A,  non-B 
hepatitis  is  approximately  50%  (CDC/NIOSH 
Ex.  298). 

Because  the  primary  mode  of         ' 
transmission  is  blood  to  blood  contact, 
and  a  large  asymptomatic  carrier 
reservoir  exists,  precautions  to  prevent 
non-A,  non-B  hepatitis  transmission  in 
the  workplace  are  identical  for  those  of 
other  bloodbome  viruses  such  as  HBV 
(Exs.  6^81;  6-74;  6-426).  Several  shidies 
have  evaluated  the  efficacy  of 
immunoglobulin  (IG)  prophylaxis 
following  parenteral  exposure,  but 
results  have  been  equivocal  (Exs.  6-447; 
6-436).  Nevertheless,  the  CDC  considers 
it  reasonable  to  give  IG  as  treatment  to 
a  healthcare  worker  after  percutaneous 
exposure  to  blood  from  a  known  non-A. 
non-B  infected  patient  (Ex.  6-199).  * 

C.  Human  Immunodeficiency  Virus 

In  June  of  1981,  the  first  cases  were 
reported  in  the  United  States  of  what 
was  to  become  known  as  Acquired    i 
Immunodeficiency  Syndrome  (AIDS) ' 
(Ex.  6-382).  Investigators  described  an 
unusual  illness  characterized  by 
Pneumocystis  carinii  pneumonia  (PGP) 
and  Kaposi's  sarcoma  (KS)  that 
developed  in  young,  homosexual  men 
without  a  known  underlying  disease  or 
cause  for  immunosuppression  (Exs.  6r 
359: 6-380).  | 

By  early  198Z  159  AIDS  cases  had 
been  identified  in  15  states,  the  District 
of  Columbia  and  2  foreign  countries.  All 
but  one  of  them  were  men  and  over  92% 
of  them  were  homosexual  or  bisexual 
(Ex.  6-359).  By  the  end  of  1982,  cases  of 
AIDS  were  reported  among  children, 
intravenous  (IV)  drug  users,  blood 
transfusion  recipients,  hemophilia 
patients  treated  with  clotting  factor 
concentrates,  and  Haitians  (Exs.6-380; 
6-349).  In  1983  the  disease  was  also 
documented  among  female  sexual 
partners  of  male  IV  drug  users  in  the 
U.S.  and  among  Africans  (Ex.  6-349).  By 
the  end  of  1985.  all  50  states,  the  Ehstrict 
of  Columbia  and  three  U.S.  territories 
had  reported  AIDS  cases  (Ex.  6-359).  [ 

During  1983  and  1984,  French  and  i 
American  scientists  independently  I 
isolated  a  human  virus  associated  with 
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AIDS.  Dr.  Luc  Montagnier  and  co- 
workers, of  the  Institute  Pasteur  in  Paris, 
called  it  lymphadenopathy  associated 
virus  (LAV).  Dr.  Robert  Gallo  and  co- 
workers at  the  National  Cancer  Institute 
identified  this  virus  as  human  T-cell 
lymphotropic  virus  type  III  (HTLV-1) 
(Ex.  6-380).  Eventually  human 
immunodeficiency  virus  type  1  (HTV-l) 
became  the  imiversally  accepted  term 
for  the  virus  (Ex.  6-383).  (In  this 
document,  unless  specifically  noted, 
HIV  refers  to  HIV-1.) 

The  Centers  for  Disease  Control 
estimates  that  in  the  United  States, 
between  1  million  and  1.5  million 
persons  are  infected  with  HIV-1  (Ex.  6- 
356).  In  addition.  CDC  reports  in  the 
August  1991  issue  of  HIV/ AIDS 
Surveillance  that  as  of  July  1991, 186,895 
cases  of  AIDS  had  been  reported  to  the 
CDC.  3.199  of  whom  are  children  less 
than  13  years  old.  At  least  116.734 
(63.5%)  of  the  adult/adolescent  cases 
had  died  as  well  as  1.677  (52.4%)  of  the 
pediatric  cases.  Although  the  rate  of 
spread  of  HIV-1  in  the  future  is 
unknown,  scientists  with  the  U.S.  Public 
f^ealth  Service  have  estimated  that  in 
the  United  States  alone,  a  cumulative 
total  of  more  than  365,000  cases  of  AIDS 
will  have  been  reported  by  the  end  of 
1992  with  80,000  new  cases  diagnosed 
during  that  year  (Ex.  6-356).  It  is 
projected  that  there  will  be  66.000 
deaths  that  year  and  263,000  cumulative 
deaths.  It  is  expected  that  a  total  of 
172.000  AIDS  patients  will  require 
medical  care  in  1992. 

Of  perhaps  greater  importance  for 
healthcare  workers  is  the  1.0  to  1.5 
million  persons  who  are  infected  with 
HIV.  often  unknowingly  so.  and  who 
require  medical  treatment  for  related  or 
uru^lated  conditions.  For  example,  in 
1987,  Baker  and  colleagues  examined 
203  anonymous  serum  samples  from  a 
group  of  critically  ill  or  severely  injured 
patients  with  no  history  of  HIV  infection 
treated  at  the  Johns  Hopkins  University 
Hospital  Department  of  Emergency 
Medicine  (Ex.  6-111).  They  found  that 
six  patients  (3%  of  the  sample)  were 
seropositive  for  HIV  antibody.  In 
particular,  all  seropositives  were  trauma 
victims  between  the  ages  of  25  and  34 
who  were  bleeding  and  their  treatment 
involved  multiple  invasive  procedures. 
In  a  more  recent  study  in  1988  at  an 
inner  city  emergency  department.  Keien 
and  co-workers  tested  blood  samples 
from  2.302  consecutive  adult  patients  for 
the  presence  of  HIV  antibodies.  One 
hundred  nineteen  patients  (5.2%)  were 
seropositive  for  HIV.  Of  this  group  92 
(77%)  had  "unrecognized  HIV  infection" 
(Ex.  &-370). 


There  are  reports  of  at  least  30 
healthcare  workers  who  apparently 
were  infected  with  HIV  through 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  (Ex. 
286U).  Of  the  cases  of  HIV  infection 
associated  with  occupational  exposure 
discussed  in  this  section,  five  occurred 
outside  the  United  States.  The  number 
of  known  work  related  HIV 
seroconversions  among  healthcare 
workers  is  approximately  24  at  present. 
However,  many  infections  are  likely  to 
go  unrecognized  for  several  years  until 
the  HIV-infected  individual  develops 
AIDS.  If  effective  preventive  procedures 
are  not  instituted,  the  number  of 
occupational  HIV  infections  is  likely  to 
increase  as  the  number  of  infected 
individuals  requiring  healthcare 
increases. 

The  increasing  number  of  individuals 
with  AIDS,  the  large  number  of 
unidentified  HIV  infections,  and  the 
reports  of  occupational  infection  all 
indicate  that  healthcare  workers  are  at 
risk  for  occupationally  acquired  HIV 
infection. 

HTV:  Biology 

HIV  is  a  member  of  a  group  of  viruses 
known  as  human  retroviruses.  Its 
genetic  material  is  ribonucleic  acid 
(RNA)  rather  than  deoxyribonucleic 
acid  (DNA),  the  genetic  material  found 
in  most  living  organisms.  The  virus 
particle  is  comprised  of  a  core 
containing  the  RNA  and  viral  enzymes 
surrounded  by  an  envelope  consisting  of 
lipids  and  proteins  (Ex.  6-380,  p.l31- 
154). 

Because  they  lack  the  cellular 
machinery  necessary  to  reproduce,  all 
viruses  must  reproduce  intracellularly, 
that  is,  within  the  host  cell.  HIV 
replicates  in  human  macrophages  and 
T4  lymphocytes,  two  types  of  human 
cells  that  are  vital  components  of  the 
immune  system.  T4  lymphocytes  and  a 
few  other  cell  types  have  protein 
molecules  on  their  surfaces  called  CD4 
antigens  or  receptors.  HIV  particles  bind 
with  the  CD4  receptor  sites  of  the  hosts' 
cells  and  then  release  their  viral  RNA. 
The  RNA  is  then  transcribed  by  viral 
enzymes  into  double-handed  DNA  that 
is  incorporated  into  the  DNA  of  the  host 
cell.  The  viral  DNA  then  serves  as  a 
template  to  produce  more  virus 
particles.  The  transcription  of  RNA  to 
DNA  is  the  reverse  of  what  occurs  in 
most  organisms  and  thus  HTV  is  called  a 
retrovirus.  The  process  occurs  with  the 
aid  of  the  viral  enzyme  reverse 
transcriptase,  which  is  considered  to  be 
a  marker  for  retrovirus  production  (Exs. 
6-384;  ft-175;  6-380.  pp.  186-249).  HIV 
gradually  depletes  the  number  of  cells 
which  are  essential  for  host  inunune 


function,  rendering  the  infected 
individual  increasingly  susceptible  to 
opportunistic  infections  (Exs.  6-360;  6- 
380.  pp.  131-154). 

Circulating  macrophages  are  also 
considered  a  reservoir  as  well  as 
another  target  for  HIV  infection.  Since 
some  macrophages  can  circulate  freely 
throughout  the  body,  they  may  actually 
transport  HIV  to  the  brain  which  may 
lead  to  neurologic  complications  (Ex.  6- 
384). 

HIV:  Serological  Testing 

Infection  with  HTV  may  be  identified 
through  testing  the  blood  for  the 
presence  of  HIV  antibodies.  Tests  were 
first  licensed  for  use  in  the  United  States 
in  1985  and  have  been  used  routinely  to 
screen  donated  blood,  blood 
components  and  blood  products,  and  by 
physicians  and  clinics  to  diagnose  HIV 
infection  in  patients  (Ex.  6-380,  pp.  1- 
17).  The  military  also  uses  the  antibody 
tests  to  screen  recruit  applicants  and 
active  duty  personnel  for  HIV  infection 
(Ex.  ft-380.  pp.  1-17).  Although  the 
antibodies  do  not  appear  to  defend  or 
protect  the  host  against  HIV,  they  serve 
as  markers  of  viral  infection.  Most 
people  infected  with  HIV  have 
detectable  antibodies  within  6  months  of 
infection,  with  the  majority  generating 
detectable  antibodies  between  6  and  12 
weeks  after  exposure  (Ex.  6-204). 

The  enzyme-linked  immunosorbent 
assay  (ELISA  or  ElA)  technique  used  to 
detect  HIV  antibodies  is  sensitive, 
economical  and  easy  to  perform. 
However,  as  with  all  laboratory 
determinations,  this  test  can  produce  a 
false  positive  result,  that  is.  the  test 
gives  a  positive  result  when  HIV 
antibody  is  not  present.  Therefore, 
current  recommendations  include 
repeating  the  ELISA  test  if  the  first  test 
is  positive.  If  the  second  test  is  also 
positive,  another  test,  usually  employing 
the  Western  blot  technique,  is  used  to 
validate  the  ELISA  results.  A  positive 
ELISA  test  and  a  positive  Western  blot 
result  indicate  the  presence  of  HIV 
antibodies  and  HIV  infection  (Ex.  6- 
345). 

Although  many  new  tests  are  still  in 
the  experimental  stages,  one  that  is 
being  developed  uses  the  polymerase 
chain  reaction  (PCR)  technique.  This  test 
detects  integrated  viral  DNA  rather  than 
antibody  and  it  may  have  the  potential 
to  detect  HTV  infection  earlier  than 
currently  available  antibody  tests  (Ex. 
6-329). 

HIV:  Transmission 

HIV  has  been  isolated  from  human 
blood,  semen,  breast  milk,  vaginal 
secretions,  saliva,  tears,  urine. 
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function,  rendering  the  infected 
individual  increasingly  susceptible  to 
opportunistic  infections  (Exs.  6-360;  6- 
380,  pp.  131-154). 

Circulating  macrophages  are  also 
considered  a  reservoir  as  well  as 
another  target  for  HIV  infection.  Since 
some  macrophages  can  circulate  freely 
throughout  the  body,  they  may  actually 
transport  HIV  to  the  brain  which  may 
lead  to  neurologic  complications  (Ex.  6- 
384). 

HIV:  Serological  Testing 

Infection  with  HTV  may  be  identified 
through  testing  the  blood  for  the 
presence  of  HIV  antibodies.  Tests  were 
first  licensed  for  use  in  the  United  States 
in  1985  and  have  been  used  routinely  to 
screen  donated  blood,  blood 
components  and  blood  products,  and  by 
physicians  and  clinics  to  diagnose  HIV 
infection  in  patients  (Ex.  6-380,  pp.  1- 
17).  The  military  also  uses  the  antibody 
tests  to  screen  recruit  applicants  and 
active  duty  personnel  for  HIV  infection 
(Ex.  6-380,  pp.  1-17).  Although  the 
antibodies  do  not  appear  to  defend  or 
protect  the  host  against  HIV,  they  serve 
as  markers  of  viral  infection.  Most 
people  infected  with  HTV  have 
detectable  antibodies  within  6  months  of 
infection,  with  the  majority  generating 
detectable  antibodies  between  6  and  12 
weeks  after  exposure  (Ex.  6-204). 

The  enzyme-linked  immunosorbent 
assay  (ELISA  or  EIA)  technique  used  to 
detect  HIV  antibodies  is  sensitive, 
economical  and  easy  to  perform. 
However,  as  with  all  laboratory 
determinations,  this  test  can  produce  a 
false  positive  result,  that  is,  the  test 
gives  a  positive  result  when  HIV 
antibody  is  not  present.  Therefore, 
current  recommendations  include 
repeating  the  ELISA  test  if  the  first  test 
is  positive.  If  the  second  test  is  also 
positive,  another  test,  usually  employing 
the  Western  blot  technique,  is  used  to 
validate  the  ELISA  results.  A  positive 
ELISA  test  and  a  positive  Western  blot 
result  indicate  the  presence  of  HIV 
antibodies  and  HIV  infection  (Ex.  6- 
345). 

Although  many  new  tests  are  still  in 
the  experimental  stages,  one  that  is 
being  developed  uses  the  polymerase 
chain  reaction  (PCR)  technique.  This  test 
detects  integrated  viral  DNA  rather  than 
antibody  and  it  may  have  the  potential 
to  detect  HIV  infection  earlier  than 
currently  available  antibody  tests  (Ex. 
6-329). 

HIV:  Transmission 

HIV  has  been  isolated  from  human 
blood,  semen,  breast  milk,  vaginal 
secretions,  saliva,  tears,  urine. 


cerebrospinal  fluid,  and  amniotic  fluid; 
however,  epidemiologic  evidence 
implicates  only  blood,  semen,  vaginal 
secretions  and  breast  milk  in  the 
transmission  of  the  virus  (Ex.  6-317). 
Documented  modes  of  HIV  transmission 
include:  Engaging  in  sexual  intercourse 
with  an  HIV-infected  person;  using 
needles  contaminated  with  the  virus; 
having  parenteral,  mucous  membrane  or 
non-intact  skin  contact  with  HIV- 
infected  blood,  blood  components  or 
blood  products;  receiving  transplants  of 
HIV-infected  organs  and  tissues 
including  bone,  or  transfusions  of  HIV- 
infected  blood;  through  semen  used  for 
artificial  insemination  and  perinatal 
transmission  (from  mother  to  child 
around  the  time  of  birth)  (Exs.  6-349;  6- 
327;  6-310;  288U). 

HIV  is  not  transmitted  by  casual 
contact.  Studies  evaluating  nearly  500 
household  contacts  of  individuals 
diagnosed  with  AIDS  reveal  no  cases  of 
HIV  infection  of  household  members 
who  had  no  other  risk  factors  for  the 
virus  (including  no  sexual  contact  with 
or  exposure  to  blood  from  the  infected 
person)  (Ex.  6-349).  Friedland  and  Klein 
examined  household  members  who 
lived  with  a  person  with  AIDS  for  at 
least  3  months  and  within  an  18-month 
period  prior  to  the  onset  of  symptoms  in 
the  infected  person  (during  which  time 
infection  was  presumably  present). 
Other  household  members  had  been 
unaware  of  the  infected  individual's  HTV 
status,  and  had  not  taken  precautions 
during  this  time  period  (Ex.  6-349).  This 
study  produced  no  evidence  that  HTV 
was  transmitted  by  shaking  hands  or 
talking,  by  sharing  food,  eating  utensils, 
plates,  drinking  glasses  or  towels,  by 
sharing  the  same  house  or  household 
facilities  or  by  "personal  interactions 
expected  of  family  members"  including 
hugging  and  kissing  on  the  cheek  or  Ups. 
Other  studies  have  shown  that  HIV  is 
not  transmitted  by  mosquitoes  or  other 
animals  (Ex.  6-328). 

The  vast  majority  of  people  with  AIDS 
in  the  United  States  can  be  placed  in 
known  transmission  categories  and  the 
proportion  of  infected  persons 
associated  with  each  group  has 
remained  relatively  stable  since 
reporting  began  in  this  country  in  1981. 
For  adults  and  adolescents,  the 
transmission  categories  are  shown  in 
Table  IV-2.  Table  IV-3  displays  the 
transmission  categories  for  children  less 
than  13  years  old. 


Table  IV-2'  .—AIDS  Transmission 
Categories 


1 

Percent  of 

1 

cumulative 

Transrnisston  group 

AlOSoaMt 

loraduHs/ 

Homosexual/bisexual  men 

59 

Intravefxws  drug  users  (femal*  tni 

heteros«)xiMl  mate)     

22 

Homosexual /Disexuat  contact  and  IV 

drug  users ..._ „ 

7 

Hemophiiia/coaguialion  dsontar..     . 

1 

Hn««ro$^"i«l  r*fni^Hl  

n 

Sex  vxith  IV  (tDg  user 

Sex  with  bisexual  mate; 

Sex  with  transfusion  recipient  with 

HIV  inlectioo; 

Sex  with 

HIV-infected  person  risk 

not  specified; 

Bom  in  Pattern  H  coorrtiy.' 

Sex  with  person  bom  In  Pattent  H 

country. 

Receipt  of 

blood  transfusion,  bkwd 

cofrtponents  or  tissue  * 

2 

Other/Undetermined  « 

4 

'  HIV/AIDS  Surveillance.  August,  1991.  p.  8. 

'  Pattern  II  transmission  is  observed  in  areas  of 
central,  eastern  and  southern  Afnca  and  in  some 
Cant)t>ean  countries.  In  these  countnes,  most  of  the 
reported  cases  occur  in  heterosexuals  and  the  mate- 
to-female  ratio  IS  approximately  1:1.  Inlravenous 
drug  use  and  homosexual  transmissnn  eitttar  do  not 
occur  or  occur  at  a  low  level. 

*  Includes  14  transfusion  redptents  wlw  received 
blood  screened  tor  HIV  antibody  am  1  tissue  recipi- 
ent 

*  "Other"  refers  to  3  hea!lt>care  workers  who 
seroconverted  to  HIV  and  Oevelooeo  AIDS  after 
occupational  exposure  lo  HiVinfected  blood.  "Unde- 
termined" refers  to  patients  whose  mode  of  expo- 
sure to  HIV  «  unli.rx>wrL  The  ncludes  patients  urtder 
investigation:  patients  who  died,  were  lost  to  toUow- 
up,  or  refused  interview;  and  pafierrts  whose  nxxte 
of  exposure  to  HIV  remained  urKtetermmed  after 
investigation. 

Table  IV-3.'— AIDS  Transmission 
Categories 


Pediatric  (<13  years  old)  axpoaure 
category.  Transmission  group  cases 

Percent  o( 

cumulative 
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HemopMia/coagulation  disorder 
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country 
Sex  wiBi  transfusion  recipient  with 

HIV  infection 
Sex  with  HIV-infected  person,  risk 
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Receipt  of  blood  transfusion,  blood 

components,  or  tissue 
Has  HIV  infection,  nsk  not  specified 
Receipt  of  blood  transfusion,  blood 

compof>ents,  or  tissue 

Undetermined 

5 

84 

i 

• 

2 

■  HtV/AIOS  Sun^eOlance.  August  1991.  p.  9. 

Some  types  of  exposures  are  clearly 
more  enicient  at  transmission  than 
others.  The  risk  of  infectiol^oUowing 


receipt  of  transfused  blood  from  an  HIV- 
infected  donor  is  approximately  90 
percent  (Ex.  6-371).  The  risk  of  perinatal 
transmission  from  an  HIV  infected 
mother  is  estimated  to  be  30-50  percent 
or  higher  (Exs.  6-384;  6-349).  Besides  the 
particular  type  of  exposure,  other 
variables  contributing  to  the  likelihood 
of  transmission  may  include 
susceptibility  of  the  host,  the  vinilence 
of  the  particular  strain,  the  stage  of 
infection  of  the  source,  and  the  size  of 
inoculum  the  individual  is  exposed  to 
(Exs.  6-348;  6-349).  This  last  factor,  the 
actual  amount  of  virus,  may  be  very 
important  in  the  likelihood  of  | 

transmission  since,  it  appears,  there  te  a 
greater  probability  of  infection  from  HIV 
contaminated  blood  transfusions  (890 
infections  per  1.000  persons  transfused 
with  contaminated  blood)  than  from 
accidental  needlesticks  with  needles 
that  have  been  contaminated  with  HTV 
(3-5  infections  per  1,000  persons  injured 
with  contaminated  needles)  (Exs.  6-384; 
6-349;  6-371). 

HIV:  Clinical  Manifestations  of  Disease 

HIV  adversely  affects  the  immune 
system,  rendering  the  infected 
individual  vulnerable  to  a  wide  range  of 
clinical  disorders.  These  conditions,  i 
some  of  which  tend  to  recur,  can  be 
aggressive,  rapidly  progressive,  difficult 
to  treat,  and  less  responsive  to 
traditional  modes  of  treatment.  They 
usually  lead  to  the  death  of  the  HFV 
infected  patient  (Ex.  6-361).  The  CDC 
has  divided  disease  progression  into 
several  stages  according  to  types  of  i 
infections  or  symptoms  reported.        I 

Croup  I:  Within  a  month  after 
exposure,  an  individual  may  experience 
acute  retroviral  syndrome,  the  first 
clinical  evidence  of  HTV  infection.  This 
is  a  mononucleosis-like  syndrome  with 
signs  and  symptoms  that  can  includes 
fever,  lymphadenopathy,  myalgia, 
arthralgia,  diarrhea,  fatigue,  and  rash. 
Acute  retroviral  syndrome  is  usually, 
self-limiting  and  followed  or 
accompanied  by  the  development  of  I 
antibodies  (Ex.  6-270). 

Croup  II:  Although  most  persons     I 
infected  with  HIV  develop  antibodies  to 
the  virus  within  6-12  weeks  after 
exposure,  most  of  these  individuals  are 
asymptomatic  for  months  to  years 
following  itifection.  However,  they  can 
transmit  the  virus  to  others  throughout 
this  time  (Ex.  6-270). 

Croup  III:  Although  no  other  signs  or 
symptoms  are  experienced,  some  HIV- 
infected  patients  will  develop  a 
persistent,  generalized 
lymphadenopathy  (PGL)  that  lasts  more 
than  3  months  (Ex.  6-270). 
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Group  IV:  Epidemiologic  data 
indicates  that  most  persons  who  are 
infected  with  HIV  will  eventually 
develop  AIDS  (Ex.  6-384).  AIDS  can 
result  in  severe  opportunistic  infections 
that  an  individual  with  a  normal 
immune  system  would  only  rarely 
experience,  as  well  as  a  wide  range  of 
neurologic  and  oncogenic  or  neoplastic 
processes  (Ex.  &-270).  The  clinical 
manifestations  of  patients  in  this  group 
may  vary  extensively.  Some  of  these 
patients  may  experience  "constitutional 
disease,"  also  known  as  HTV  "wasting 
syndrome,"  which  may  be  characterized 
by  severe,  involuntary  weight  loss, 
chronic  diarrhea,  constant  or 
intermittent  weakness,  and  fever  for  30 
days  or  longer  (Ex.  6-270).  This 
syndrome  in  and  of  itself  may  result  in 
death.  Individuals  with  AIDS  may  also 
develop  HIV  encephalopathy,  dementia, 
myelopathy  or  peripheral  neuropathy. 
This  may  occur  when  HTV  infects 
mononuclear  cells  present  in  the 
cerebrospinal  fluid  surrounding  the 
brain  and  spinal  cord  or  infects  these 
cells  within  the  brain  or  spinal  cord. 
Persons  with  dementia  experience 
varying  degrees  of  cognitive  disability  or 
impairment  of  intellectual  function  and 
motor  disability  or  dysfunction.  Effects 
ranging  from  apathy  and  depression  to 
memory  loss  and  severe  dementia  may 
interfere  with  a  person's  occupation  as 
well  as  activities  of  daily  living  and  can 
ultimately  be  fatal  (Exs.  6-270;  6-380,  pp. 
548-578).  In  addition,  the  virus  is 
capable  of  affecting  the  peripheral 
nervous  system  causing  severe  pain  and 
weakness  or  numbness  in  the  limbs 
(peripheral  neuropathy)  (Ex.  6-270). 

According  to  CDC's  case  definition, 
there  are  specific  diseases  that  are 
considered  indicators  of  AIDS  if 
laboratory  tests  for  HIV  were  not 
performed  or  gave  inconclusive  results 


and  no  other  known  causes  of 
immunodeficiency  are  present  (Ex.  6- 
157).  Among  these  are  parasitic  diseases 
such  as  Pneumocystis  carinii 
pneumonia,  the  most  common 
opportunistic  infection  and  cause  of 
death  in  AIDS  patients;  fungal  diseases 
such  as  candidiasis  of  the  esophagus, 
trachea,  bronchi  or  lungs;  viral  diseases 
such  as  cytomegalovirus  disease  of  an 
organ  other  than  the  liver,  spleen  or 
lymph  nodes;  cancer/neoplastic 
diseases  such  as  Kaposi's  sarcoma 
affecting  persons  under  60  years  of  age; 
and  bacterial  infections  such  as 
Mycobacterium  avium  complex  (Exs.  6- 
157;  6-361).  In  addition  to  the  diseases 
listed  above  there  are  diseases  caused 
by  organisms  such  as  disseminated  or 
extra-pulmonary  Mycobacterium 
tuberculosis  (TB)  which  may  be 
considered  indicative  of  AIDS  if 
substantiated  by  reactive  HIV-antibody 
tests  (Ex.  6-157).  Unlike  adults,  children 
under  13  years  of  age  can  be  classified 
as  having  AIDS  if  they  experience 
lymphoid  interstitial  pneumonia  or 
pulmonary  lymphoid  hyperplasia  (LIP- 
PLH  complex).  Children  who  are 
seropositive  for  HIV  can  be  classified  as 
having  AIDS  if  they  experience 
recurring  serious  bacterial  infections 
such  as  septicemia,  pneumonia, 
meningitis.  Hemophilus,  Streptococcus 
or  other  pyogenic  bacteria  (Ex.  6-157). 

AIDS  is  primarily  managed  by  treating 
clinical  disease  symptoms,  but 
conventional  therapy  cannot  reverse  the 
immunodeficiency  (Ex.  6-361). 
Currently,  researchers  are  testing 
experimental  drugs  and  conducting  a 
number  of  treatment  protocols  on 
patients  at  various  stages  of  infection  or 
disease.  At  this  time,  only  one  antiviral 
drug,  Zidovudine  or  Retrovir  TM, 
(formerly  known  as  azidothymidine  or 
AZT)  has  been  approved  by  the  FDA  for 


some  patients,  specifically  those  who 
have  experienced  Pneumocystis  carinii 
pneumonia  (PCP),  or  are  symptomatic 
for  AIDS  related  illness  and  have  less 
than  200  T4  cells/ml  (Ex.  6-479). 
Although  some  patients  have  had  to 
discontinue  the  drug  due  to  severe  side 
effects,  clinical  trials  have  shown  the 
drug  to  prolong  the  life  of  AIDS  patients 
(Ex.  6-383,  pp.  153-165).  There  is  no 
vaccine  to  prevent  HIV  infection  (Ex.  6- 
384). 
HIV:  Workplace  Transmission 

Occupational  transmission  of  HIV  has 
been  documented  in  healthcare  workers. 
The  information  submitted  to  the  public 
record  indicates  that  as  of  May  1990, 
there  are  at  least  65  case  reports  of 
healthcare  workers  whose  HIV 
infections  are  associated  with 
occupational  exposure.  Among  these  are 
30  case  reports  that  have  been 
individually  published  in  the  scientific 
literature  or  are  in  press  (CDC/NIOSH, 
Ex.  298).  Eighteen  of  these  cases 
seroconverted  following  a  documented 
exposure  incident.  Thirteen  of  the 
seroconversions  were  caused  by 
parenteral  exposure  to  blood  or  blood- 
containing  body  fluids  (11  by 
needlesticks  and  2  by  cuts  with  a  sharp 
object).  Five  seroconversions  involved 
blood  contamination  of  mucous 
membranes  or  non-intact  skin  and  one 
was  due  to  parenteral  exposure  to 
concentrated  HIV-I  (Ex.  286U).  The  - 
dates  of  seroconversion  could  not  be 
documented  for  the  remaining  12 
individually  published  cases  because  no 
baseline  serologic  data  had  been 
obtained. 

Documented  cases  of  seroconversions 
in  healthcare  workers  as  of  May  1990 
are  presented  in  Table  IV-4.  Additional 
cases  of  possible  occupational 
transmission  in  healthcare  workers  as  of 
May  1990  are  presented  in  Table  IV-5. 


Table  IV-4.'— Documented  Seroconversions  in  Health  Workers 


Autttor  and  retareoce 


VEdtofial 

2.  StricoC — 

3.  Ot(sentwxller 

4.  Neisson-Venant.. 

5.  CDC  » 

8.  COG 

7.  COC 

B.  Gioannini 

10.  Wallace __ 

ll.B«ne«- 

12.  Ramaey — 

13.  COC 

U.Marcus. 
15.  Marcus. 


Country 


IMted  Kingdom.. 

USA - 

France 

Marlinque  ..-~~ 
USA. 


USA.. 


USA....„ 

Italy 

Frartce. 
USA...- 


16.  Qert)erding.. 


UMI 


17.  Weiss,  COC. 

18.  COC 


USA- 


Type  of  exposure 


USA.. 


USA. 


USA. 


USA.. 


USA. 


USA. 


USA.. 


Needlestick 

Nee<Jle8ttck 

Needtesbck 

Needlestick 

Nonnntact  skin 

Mucous  membrane .. 

Norvintact  skin 

Mucous  membrane . 

Needlestick 

Needtestick .— 

Sharp  ot)iect 

Needlestick 

Needlestick — 

Needlestick ~. 

Twoneedlestk^ks.... 

Needlestick — 

Sharp  otjject  ...„. — 
Cutarteous 


ARS> 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yea. 

Yes. 

Yea. 

Yea. 

No. 

Yes/ AIDS. 

Yes. 

Yes. 

Yes. 

Na« 
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some  patients,  specifically  those  who 
have  experienced  Pneumocystis  carinii 
pneumonia  (PCP),  or  are  symptomatic 
for  AIDS  related  illness  and  have  less 
than  200  T4  cells/ml  (Ex.  6-479). 
Although  some  patients  have  had  to 
discontinue  the  drug  due  to  severe  side 
effects,  clinical  trials  have  shown  the 
drug  to  prolong  the  life  of  AIDS  patients 
(Ex.  6-383.  pp.  153-165).  There  is  no 
vaccine  to  prevent  HIV  infection  (Ex.  6- 
384). 
HIV:  Workplace  Transmission 

Occupational  transmission  of  HIV  has 
been  documented  in  healthcare  workers. 
The  information  submitted  to  the  public 
record  indicates  that  as  of  May  1990, 
there  are  at  least  65  case  reports  of 
healthcare  workers  whose  HIV 
infections  are  associated  with 
occupational  exposure.  Among  these  are 
30  case  reports  that  have  been 
individually  published  in  the  scientific 
literature  or  are  in  press  (CDC/NIOSH. 
Ex.  298).  Eighteen  of  these  cases 
seroconverted  follovwing  a  documented 
exposure  incident.  Thirteen  of  the 
seroconversions  were  caused  by 
parenteral  exposure  to  blood  or  blood- 
containing  body  fluids  (11  by 
needlesticks  and  2  by  cuts  with  a  sharp 
object).  Five  seroconversions  involved 
blood  contamination  of  mucous 
membranes  or  non-intact  skin  and  one 
was  due  to  parenteral  exposure  to 
concentrated  HIV-1  (Ex.  286U).  The 
dates  of  seroconversion  could  not  be 
documented  for  the  remaining  12 
individually  published  cases  because  no 
baseline  serologic  data  had  been 
obtained. 

Documented  cases  of  seroconversions 
in  healthcare  workers  as  of  May  1990 
are  presented  in  Table  IV-4.  Additional 
cases  of  possible  occupational 
transmission  in  healthcare  workers  as  of 
May  1990  are  presented  in  Table  IV-5. 


KXtNVERSIONS  IN  HEALTH  WORKERS 


Type  of  exposure 


NeedtesJk* 

NeedleMick 

NeedleslicK 

Needlestick 

Noo-intact  skin 

Mucous  membfane.. 

Nonnntact  skin 

Mucous  membrane . 
Needtestick 

NOOQIOSuCk .....«■* 

Sharp  object 

Needlestick 

Needlestick _. 

Needlestick ~.. 

Two  needlesticks.... 

Needlestick 

Sharp  object 

Cutaneous 


ARS< 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes/ AIDS. 

Yes. 

Yes. 

Yes. 

NR* 

NR.* 


■  From  Marcus.  R.  et  al..  Transmtssioo  of  Human  Immunodeficiency  Virus  (HtV)  in  Health-care  Setting  WorkMide.  Bulletin  ol  the  Wortd  Hetlh  Onanaation.  67(5); 
577-582  (Ex  6-286U). 

'  ARS:  acute  retroviral  syrxlrome. 

•  CDC:  Centers  for  Disease  Control,  USA.  | 

,     *  NR:  not  reported.  I 


Table  IV-5.— Possible  Cases  of 
Occupational  Transmission  of  HIV* 


Author  and 
reference 

Country 

Type  of 
exposure 

I.Bygbjerg 

2.  Belani 

Denmwfc 

Surgical 

practk»in 

Zaire. 
Palm  prick  from 

USA 

Frarwe 

3.  Anonymous 

hospital 
waste. 
Worked  In 

4.  Grint 

United 
Kingdom. 

USA 

intensive  care 
unit 
Home-health 

S.Weiss, 

provider,  norv 
Intact  skin. 

Cok>nlc  Biopsy. 

Needlestick. 

Two 

McCray. 
6.  Weiss  CDC 

USA 

7.  Weiss.  CDC..... 

8.  Weiss,  CDC 

9.  Klein  

USA 

•USA 

USA 

needlesticks. 
Two  exposure/ 

unknown 

source. 
Corx»ntrated 

vinjs  on  skin. 
Multiple 

10.  Ponoo  de 

Mex»co 

needlesticks. 
Needlestick 

Leon. 

11.  Schmidt 

12.  Lima 

Federal 

RepuMwof 

Gem«ny.. 
Italy    

puncture 

wound. 

Needlestick. 

Needlestick 

*  From  Marcus,  R.  et  al.,  Trar«mission  of  Human 
ImnHjnodeliciency  Virus  (HIV)  in  healtticare  settings 
wortdwide.  Bulletin  of  the  World  Health  Organization, 
67(5);  577-582  (1989). 

Twenty-five  published  cases  of  HIV 
infection  associated  with  occupational 
exposure  are  summarized  below.  These 
cases  represent  a  spectrum  of  healthcare 
personnel  including,  among  others, 
nurses,  laboratory  workers  and  a 
dentist.  For  the  25  cases.  HIV  status  was 
determined  by  HIV-antibody  testing. 
Baseline  blood  samples  analyzed  for 
HIV-antibody  revealed  that  at  least  18 
of  these  individuals  were  not  infected 
with  HIV  at  the  time  of  the  exposure 
incident.  However,  subsequent  blood 
tests  determined  that  eventually  all  of 
the  18  seroconverted  to  an  HIV-positive- 
antibody  status,  indicating  the  presence 
of  HIV  infection.  All  25  denied  other 
known  risk  factors  for  HIV  infection,  but 
in  cases  where  the  baseline  serologic 
data  were  unknown,  other  modes  of 
transmission  cannot  be  ruled  out. 
Nevertheless,  all  cases  were 
investigated  for  risk  factors  and  none 
were  identified. 

Case  Reports 

Case  1:  A  hospital  healthcare  worker 
sustained  an  accidental  self-inflicted 
injection  of  "several  milliliters  of  blood 


while  obtaining  blood  in  a  vacuum 
collection  tube  from  an  AIDS  patient" 
(Ex.  6-365).  The  healthcare  worker 
subsequently  seroconverted  to  an  HIV- 
antibody-positive  status  and  has  since 
developed  AIDS.  Having  determined 
there  were  no  other  HIV  risk  factors  for 
this  individual,  investigators  concluded 
the  worker  acquired  the  infection 
occupationally. 

Case  2:  In  November  1985,  a 
previously  healthy,  33  year  old  United 
States  Navy  hospital  corpsman 
pimctured  his  fingertip  while  disposing 
of  a  phlebotomy  needle  used  to  draw 
blood  from  a  patient  who  was  later 
diagnosed  with  Pneumocystis  Carinii 
pneumonia  and  serologically  tested 
HIV-positive  (Ex.  6-337).  Upon  learning 
of  this  diagnosis  two  weeks  after  the 
incident,  the  corpsman  submitted  to  HIV 
serology  testing  on  a  monthly  basis  and 
was  HIV-negative  for  3  months.  Five 
months  after  the  incident  he 
experienced  a  characteristic  acute 
retroviral  syndrome,  which  was  self- 
limiting.  Six  months  after  the  incident  he 
tested  HIV-positive.  He  reported  a 
negative  history  of  other  risk  factors  for 
HIV.  and  his  wife  was  seronegative. 

Case  3:  Weiss  and  co-workers 
reported  that  a  laboratory  worker,  who 
worked  with  concentrated  HIV-1.  tested 
seropositive  for  the  virus  (Ex.  6-187). 
Clinical  evaluation  revealed  no  signs  or 
symptoms  of  HIV-related  illness.  As 
part  of  routine  laboratory  duties,  this 
individual  was  involved  in  several 
possible  exposure  circumstances  such 
as  deoontaminating  equipment,  cleaning 
up  spills  or  touching  potentially 
contaminated  surfaces  with  gloved 
hands.  Virus-positive  culture  fluid  had 
occasionally  leaked  from  equipment  and 
contaminated  centrifuge  rotors. 
Although  reportedly  using  Biosafety 
level  3  precautions,  the  subject  was  not 
fully  knowledgeable  with  and  did  not 
strictly  follow  these  practices  all  of  the 
time. 

The  subject  did  not  recall  any  direct| 
skin  exposure  but  did  report  having  had 
a  nonspecific  dermatitis  on  the  arm, 
although  the  "affected  area  was  always 
covered  by  a  cloth  laboratory  gown." 
The  individual  also  reported  incidents 
where  he  had  pinholes  or  tears  in  his 
gloves  and  had  to  change  them 
immediately. 

Strains  of  HTV-l  isolated  from 
different  individuals  generally  di^er 
significantly,  but  the  HIV-1  isolated 
from  this  subject  was  indistinguishable 


from  1  of  the  2  predominant  HTV 
genotypes  this  individual  worked  with 
in  the  laboratory. 

Although  no  specific  exposure  , 
incident  had  been  identified,  the  I 
investigators  concluded  that  the  subfect 
acquired  the  HIV  infection  in  the 
laboratory,  most  likely  through  i 
undetected  skin  contact  with  the  ' 
concentrated  virus. 

Case  4;  A  female  phlebotomist 
reported  that  blood  splattered  on  her 
face  and  in  her  mouth  when  the  top  of  a 
10-ml  vacuum  blood  collection  tube  flew 
off  while  she  was  collecting  a  patient's 
blood  (which  subsequently  tested  HIV- 
positive)  (Ex.  6-109).  The  HCW  was 
wearing  gloves  and  glasses  and  reported 
that  no  blood  got  in  her  eyes.  She 
reported  no  open  wounds  but  did  have 
facial  acne.  She  washed  off  the  blood 
immediately  after  exposure.  Her  blood 
tested  HIV-negative  one  day  post- 
exposure and  8  weeks  later.  However, 
when  donating  blood  9  months  after 
exposure,  she  was  HIV-antibody 
positive.  She  denied  having  other  known 
risk  factors  for  HIV. 

Case  5:  A  female  medical  technologist 
was  exposed  to  a  blood  spill  that 
covered  most  of  her  hands  and  forearms 
while  she  was  manipulating  an 
apheresis  machine;  a  machine  that 
separates  blood  components,  retains 
some,  and  returns  the  remainder  to  the 
donor  (Ex.  6-109).  Although  she  was  not 
wearing  gloves,  she  did  not  report  any 
open  wounds  on  her  hands  or  any 
mucous  membrane  exposure.  However, 
she  did  have  dermatitis  on  her  ear  and 
may  have  touched  that  ear.  Eight  weeks 
after  the  incident  she  experienced 
symptoms  of  acute  retroviral  syndrome. 
She  was  HIV-negative  5  days  post 
exposure;  however.  3  months  after 
exposure  she  was  HIV-antibody 
positive.  She  denied  having  other  known 
risk  factors  for  AIDS.  Her  husband  also 
denied  any  risk  factors  for  AIDS  and 
tested  HIV  seronegative.  | 

Case  6:  Neisson-Vemant  and  co- 
workers reported  that  a  "24-year-old 
female  student  nurse  pricked  the  fleshy 
part  of  her  index  finger  with  a  needle 
used  to  draw  blood  from  an  AIDS 
patient."  She  did  not  recall  injecting 
blood.  Two  months  later  signs  and 
symptoms  of  acute  retroviral  illness 
appeared,  including  fever  and  a  macular 
eruption  lasting  3  days.  Although  she 
tested  HIV-negative  1  month  after  the 
incident,  she  tested  positive  6  months 
after  exposure.  She  denied  all  other  risk 
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factors  for  HIV  and  her  husband  tested 
HIV  negative  6  and  9  months  after  her 
exposure  (Ex.  6-93). 

Case  7:  Michelet  and  co-workers 
reported  a  case  of  occupationally 
acquired  HIV  infection  in  a  female  nurse 
in  France  (Ex.  6-389).  Having  drawn  a 
blood  sample  in  a  vacuum  tube  from  an 
individual  with  AIDS,  she  stuck  her 
finger  with  the  large-bore  needle  of  the 
adapter,  but  reportedly  did  not  inject 
any  blood.  Immediately  after  the 
incident,  she  placed  her  finger  in  0.5% 
sodium  hypochlorite  solution  in 
accordance  with  the  hospital's 
guidelines.  Twenty-three  days  after 
exposure,  she  developed  signs  and 
symptoms  of  acute  retroviral  syndrome, 
including  abdominal  cramps,  nausea, 
vomiting,  and  diarrhea.  She  later 
experienced  anorexia,  fatigue  and  facial 
palsy.  Clinical  evaluation  found 
generalized  lymphadenopathy.  Although 
she  tested  HIV-antibody  negative  13 
days  after  the  incident  she  was  HIV- 
antibody  positive  71  days  post-exposure. 
Investigators  failed  to  identify  any  risk 
factor  for  HIV  for  the  nurse  or  her 
husband,  who  tested  HIV-antibody 
negative  62  days  after  his  wife's 
exposure  incident. 

Case  8:  An  NIH  clinical  laboratory 
worker  sustained  a  cut  that  penetrated 
through  a  glove  and  the  skin  when  a  vial 
of  HIV-infected  blood  broke  in  the 
worker's  hand  (Ex.  6-348).  Although 
initially  testing  negative,  the  individual 
subsequently  tested  positive  and 
investigators  have  linked  the  infection 
with  the  accident 

Case  9:  Oksenhendler  and  co-workers 
reported  that  a  female  nurse  in  France 
stuck  her  Hnger  superficially  while 
recapping  a  needle  contaminated  by 
bloody  pleural  fluid  from  a  patient 
positive  for  both  HBsAg  and  HIV. 
Immediately  post-exposure  she  received 
the  hepatitis  B  vaccine  and  specific 
immunoglobulin.  She  experienced  acute 
retroviral  syndrome  including  fever, 
fatigue  and  vomiting  25  days  after  the 
incident  Fifty-three  days  after  exposure, 
she  developed  an  acute  "anicteric" 
hepatitis  (possibly  related  to  the  primary 
HIV  infection).  Although  she  tested  HTV- 
negative  after  the  exposure  (days  1  and 
13),  she  tested  HIV-positive  on  day  68. 
She  and  her  husband  denied  other 
known  risk  factors  for  HIV  and  her 
husband  tested  seronegative  for  HIV  110 
days  after  the  incident  (Ex-  6-18). 
Case  10:  A  nurse  from  England 
received  a  needlestick  injury  to  a  finger 
while  resheathing  a  hypodermic  needle 
on  a  syringe  containing  an  AIDS 
patient's  blood  from  an  arterial  line  (Ex. 
4-41).  A  small  amount  of  blood  may 
have  been  injected  as  well.  Signs  and 
symptoms  of  acute  retroviral  syndrome 


presented  13  days  after  exposure  with  a 
rash  developing  17  days  after  the 
incident.  Although  she  tested  HIV- 
negative  27  days  post  injury,  she  was 
determined  to  be  HIV-positive  on  day 
49.  She  denied  other  known  risk  factors 
for  HIV. 

Cases  11. 12  and  13:  Marcus  and  co- 
workers reported  3  cases  of  healthcare 
workers  who  seroconverted  to  an  HIV 
antibody-positive  status  (Ex.  6-372).  One 
healthcare  worker  sustained  a  deep 
needlestick  injury  Inflicted  by  a  co- 
worker with  a  21 -gauge  needle  while 
attempting  to  resuscitate  an  AIDS 
patient.  The  healthcare  worker  was 
HIV-antibody  and  antigen  negative  the 
day  after  the  exposure.  Four  weeks  after 
the  incident  the  worker  experienced 
fever,  "shaking  chills,"  night  sweats, 
lymphadenopathy,  and  malaise  which 
lasted  about  4  days.  One  hundred 
twenty-one  days  after  the  exposure  the 
worker  tested  HlV-seropositive.  The 
healthcare  worker  denied  other  known 
risk  factors  for  HIV  and  a  recent  sex 
partner  tested  HlV-seronegative. 

A  second  healthcare  woricer 
accidentally  stuck  herself  on  two 
occasions  with  needles  that  had  been 
used  on  HIV-infected  patients.  The  first 
exposure  occurred  while  recapping  a 
needle  that  had  been  used  on  a  patient 
with  AIDS.  Ten  days  later  the  worker 
stuck  herself  with  a  needle  that  had 
been  used  to  draw  blood  from  a 
symptomatic  HIV-infected  individual. 
"After  removing  the  tube  of  blood  from 
the  plastic  needle  holder,  the  healthcare 
worker  placed  the  needle  holder  upright 
on  its  base,  such  that  the  needle  was 
pointed  vertically  into  the  air.  The 
healthcare  worker  then  turned  away 
and  subsequently  injured  herself  on  the 
exposed  needle."  The  worker  tested 
positive  for  HIV-antibody  and  antigen 
21  days  after  the  first  exposure  (11  days 
after  the  second).  She  developed  an 
acute  viral  illness  four  weeks  after  the 
first  incident  characterized  by  shaking 
chills,  dehydration,  nausea,  malaise, 
bilateral  lymphadenopathy  and  a  weight 
loss  of  more  than  10  pounds.  During  this 
illness  she  was  HIV-antibody  negative; 
however,  lymphocyte  cultures  were 
positive  for  HIV-antigen  and  reverse 
transcriptase,  an  enzyme  which  serves 
as  a  marker  for  HTV.  The  healthcare 
worker  tested  HIV-antibody  positive  on 
day  121  after  the  first  exposure  (111 
days  after  the  second  exposure).  Four 
months  after  the  exposure  incidents,  the 
worker's  spouse  tested  HIV-antibody 
negative. 

A  third  case,  a  healthcare  worker, 
received  a  deep  intramuscular 
needlestick  injury  with  a  large  bore 
needle  and  syringe  unit  visibly 
contaminated  with  blood  from  an  AIDS 


patient  (Exs.  4-39;  6-367).  Fourteen  days 
after  the  incident  acute  retroviral 
syndrome  developed.  Although  HIV- 
antibody  negative  9  days  post-exposure, 
the  healthcare  worker  was  determined 
HIV-antibody  positive  on  day  184.  The 
worker  and  the  worker's  spouse  denied 
any  other  risk  factors  for  AIDS  and  the 
spouse  tested  HIV-antibody  negative 
239  days  after  the  incident. 

Case  14:  Marcus  and  co-workers  and 
McCray  and  co-workers  reported  a  case 
where  a  female  nurse  received  a 
puncture  wound  from  a  colonic  biopsy 
needle  (visibly  contaminated  with  blood 
and  feces)  used  in  an  AIDS  patient  (Exs. 
6-372;  4-39).  She  tested  HIV-positive 
approximately  10  months  after  exposure 
although  there  were  no  serologic 
baseline  data  before  or  immediately 
after  the  incident.  She  denied  other  risk 
factors  for  AIDS;  however,  her  sexual 
partner  also  tested  HIV-positive  and 
heterosexual  transmission  therefore 
cannot  be  ruled  out. 

Case  15:  Gerberding  and  co-workers 
reported  a  case  of  a  healthcare  worker 
who  acquired  HIV  infection  after 
sustaining  a  deep  needlestick  injury 
with  an  HTV -contaminated  needle  (Ex. 
6-375). 

Case  16:  Ramsey  and  co-workers, 
conducted  a  prospective  evaluation  of 
44  healthcare  workers  exposed  to  HIV 
and  reported  that  one  healthcare  worker 
seroconverted  to  an  HIV-antibody 
positive  status  after  sustaining  a 
needlestick  from  an  HIV-contaminated 
needle  (Ex.  6-373).  The  worker  had  been 
followed  for  at  least  90  days  after  the 
exposure  incident  and  had  not  reported 
any  signs  or  symptoms  of  acute- 
retroviral  illness. 

Case  17:  Gioannini  and  co-workers 
reported  that  a  37-year-old  intensive 
care  nurse  in  Italy  "had  her  hands,  eyes 
and  mouth  heavily  splashed"  with  blood 
from  an  HIV-infected  hemophiliac. 
Beginning  11  days  post-exposure,  the 
nurse  developed  signs  and  symptoms  of 
acute  retroviral  illness  including  fever, 
fatigue,  chills,  arthralgia,  cervical  and 
axillary  lymphadenopathy  and  arthritis. 
She  was  hospitalized  18  days  after  the 
incident  due  to  the  severity  of  her 
symptoms  plus  progressive  increases  of 
aminotransferase  levels.  During  her  55 
day  hospital  stay  the  worker  developed 
an  acute,  anicteric  non-A  non-B 
hepatitis,  which  may  have  been 
associated  with  HIV  infection.  HIV 
antigen  was  detected  in  her  blood  on 
day  21  and  by  day  43  she  had 
seroconverted  to  an  HlV-antibody- 
positive  status  (Ex.  6-334). 

Case  18:  A  32-year-old  mother  tested 
HIV-positive  subsequent  to  providing 
extensive  healthcare  to  her  male  child 
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patient  (Exs.  4-39;  6-367).  Fourteen  days 
after  the  incident,  acute  retroviral 
syndrome  developed.  Although  HIV- 
antibody  negative  9  days  post-exposure, 
the  healthcare  worker  was  determined 
HIV-antibody  positive  on  day  184.  The 
worker  and  the  worker's  spouse  denied 
any  other  risk  factors  for  AIDS  and  the 
spouse  tested  HIV-antibody  negative 
239  days  after  the  incident. 

Case  14:  Marcus  and  co-workers  and 
McCray  and  co-workers  reported  a  case 
where  a  female  nurse  received  a 
puncture  wound  from  a  colonic  biopsy 
needle  (visibly  contaminated  with  blood 
and  feces)  used  in  an  AIDS  patient  (Exs. 
6-372;  4-39).  She  tested  HIV-positive 
approximately  10  months  after  exposure 
although  there  were  no  serologic 
baseline  data  before  or  immediately 
after  the  incident.  She  denied  other  risk 
factors  for  AIDS;  however,  her  sexual 
partner  also  tested  HIV-positive  and 
heterosexual  transmission  therefore 
caimot  be  ruled  out. 

Case  15:  Gerberding  and  co-workers 
reported  a  case  of  a  healthcare  worker 
who  acquired  HIV  infection  after 
sustaining  a  deep  needlestick  injury 
with  an  HTV-contaminated  needle  (Ex. 
6-375). 

Case  16:  Ramsey  and  co-workers, 
conducted  a  prospective  evaluation  of 
44  healthcare  workers  exposed  to  HIV 
and  reported  Uiat  one  healthcare  worker 
seroconverted  to  an  HTV-antibody 
positive  status  after  sustaining  a 
needlestick  from  an  HIV-contaminated 
needle  (Ex.  6-373).  The  worker  had  been 
followed  for  at  least  90  days  after  the 
exposure  incident  and  had  not  reported 
any  signs  or  symptoms  of  acute- 
retroviral  illness. 

Case  17:  Gioannini  and  co-workers 
reported  that  a  37-year-old  intensive 
care  nurse  in  Italy  "had  her  hands,  eyes 
and  mouth  heavily  splashed"  with  blood 
from  an  HIV-infected  hemophiliac. 
Beginning  11  days  post-exposure,  the 
nurse  developed  signs  and  symptoms  of 
acute  retroviral  illness  including  fever, 
fatigue,  chills,  arthralgia,  cervical  and 
axillary  lymphadenopathy  and  arthritis. 
She  was  hospitalized  18  days  after  the 
incident  due  to  the  severity  of  her 
symptoms  plus  progressive  increases  of 
aminotransferase  levels.  During  her  55 
day  hospital  stay  the  worker  developed 
an  acute,  anicteric  non-A  non-B 
hepatitis,  which  may  have  been 
associated  with  HIV  infection.  HIV 
antigen  was  detected  in  her  blood  on 
day  21  and  by  day  43  she  had 
seroconverted  to  an  HlV-antibody- 
positive  status  (Ex.  6-334). 

Case  18:  A  32-year-old  mother  tested 
HIV-positive  subsequent  to  providing 
extensive  healthcare  to  her  male  child 


with  a  "congenital  intestinal 
abnormality"  (Ex.  4-37).  Having 
received  multiple  blood  transfusions 
(one  of  which  was  from  an  HIV-positive 
source)  the  child  was  tested  and 
determined  HIV-positive  at  24  months  of 
age.  Although  the  mother  did  not  report 
any  needlestick  or  other  parenteral 
exposure  to  the  child's  blood,  she 
recalled  having  had  frequent  hand 
contact  with  the  child's  blood  and  body 
fluids.  She  did  not  wear  gloves  and  did 
not  wash  her  hands  immediately  after 
exposure.  She  did  not  report  having 
open  wounds  or  exudative  dermatitis  on 
her  hands.  One  month  after  the  child 
tested  HIV-positive,  the  mother  was 
determined  to  be  seronegative  for  HIV. 
However,  4  months  later  she  was 
determined  to  be  HIV-antibody-positive. 
She  reported  a  negative  history  for  other 
risk  factors  for  HIV  for  herself  and  the 
child.  The  child's  father  was 
seronegative  for  HIV.  Investigators 
concluded  the  mother  most  probably 
acquired  the  infection  by  providing  her 
infected  child  healthcare  that  involved 
extensive  exposure  to  blood  and  body 
fluids  without  using  infection  control 
practices. 

Case  19:  A  laboratory  worker 
apparently  became  infected  in  a 
laboratory  accident  (Exs.  6-187;  6-368; 
6-312).  He  handled  large  volumes  of  HIV 
in  a  high  containment  laboratory  under 
contract  with  NIH,  performed 
techniques  to  concentrate  the  virus  as 
part  of  a  commercial  process  and 
reportedly  followed  biosafety 
guidelines.  He  was  tested  and  found  to 
be  HFV-seropositive.  The  lab  worker 
was  not  informed  of  his  HIV  status  until 
16  weeks  after  he  tested  HIV-positive. 
At  that  time,  he  recalled  having  cut  his 
finger  with  a  blunt  stainless  steel  needle 
while  cleaning  a  piece  of  contaminated 
equipment.  He  had  tested  HIV-negative 
4  to  6  nipnths  prior  to  the  laboratory 
incident  but  tested  HIV-positive  6  to  9 
months  post  exposure.  Biosafety 
officials  were  of  the  opinion  that  the 
accident  probably  caused  the  infection. 
The  laboratory  worker  has  not 
participated  in  any  studies  that  could 
determine  whether  he  is  infected  with  a 
laboratory  strain  of  HIV. 

Case  20:  Klein  and  co-workers 
reported  a  male  dentist  who  had  tested 
HIV-seropositive  (Ex.  6-366).  He  denied 
having  other  risk  factors  for  the  virus. 
Although  he  did  not  recall  treating  a 
patient  with  AIDS,  he  had  treated 
patients  at  high  risk  for  HIV  infection. 
He  reported  having  frequent  open 
lesions  or  "obvious  breaks  in  the  skin ' 
on  his  hands;  however,  he  only 
intermittently  used  personal  protective 
equipment.  His  wife,  although  refusing 


to  be  tested  for  HIV,  denied  other  HFV- 
risk  factors.  There  was  no  report  of 
baseline  or  convalescent  serology  and 
exposure  to  HIV-positive  blood  cannot 
be  documented. 

Case  21:  A  healthcare  worker  applied 
pressure  to  an  HIV-infected  patient's 
arterial  catheter  insertion  site  to  stop 
bleeding  (Ex.  6-109).  During  the 
procedure,  she  may  have  had  a  small 
amount  of  blood  on  her  index  finger  for 
20  minutes  before  washing  her  hand. 
She  did  not  wear  gloves  during  this 
procedure  and  although  she  reported  no 
open  wounds,  her  hands  were  chapped. 
Twenty  days  after  exposure,  she 
developed  symptoms  of  acute  retroviral 
syndrome  lasting  3  weeks.  Blood  she 
had  donated  8  months  prior  to  the 
exposure  was  HIV-negative.  However, 
blood  donated  16  weeks  after  the 
incident  was  HIV-positive.  She  denied 
having  other  known  risk  factors  for  HIV. 
No  baseline  data  or  serologic  testing 
results  were  obtained  immediately 
following  exposure  for  this  case. 

Case  22:  A  female  healthcare  worker 
received  accidental  needlestick  injuries 
when  drawing  blood  from  AIDS  patients 
in  two  incidents  separated  in  time  by  4 
months  (Ex.  6-258).  Sheiiad  her  first 
blood  test  for  HIV  8  months  after  the 
second  exposure  and  was  found  HIV- 
positive.  Although  previously  healthy, 
she  developed  a  persistent  mild 
lymphadenopathy  3  months  after  the 
second  incident  and  intermittent 
diarrhea  which  started  5  months  after 
that  incident.  She  denied  other  HIV  risk 
factors.  Her  long-term  sex  partner  also 
denied  any  HIV  risk  factors,  and  he 
repeatedly  tested  HlV-antibody- 
negative  over  an  8-mbnth  period 
following  the  healthcare  worker's 
positive  test  result.  HIV  was  obtained 
from  the  male  partner's  peripheral 
lymphocytes  within  13  months  after  the 
second  incident  but  could  not  be 
obtained  several  months  later. 
Heterosexual  transmission  could  not  be 
ruled  out  for  the  healthcare  worker  but 
seems  less  likely  than  parenteral 
transmission  in  this  case. 

Case  23:  A  male  laboratory  worker, 
was  found  to  be  HIV-positive  when  first 
tested  (Ex.  6-258).  The  worker  recalled 
having  received  2  parenteral  exposures 
to  blood  from  persons  of  unknown  HIV 
status.  He  sustained  an  accidental 
needlestick  and  a  cut  on  the  hand  while 
processing  blood  8  and  16  months 
respectively  prior  to  being  tested. 
Although  asymptomatic  when  tested,  he 
has  experienced  transient  cervical 
lymphadenopathy.  He  denied  all  known 
risk  factors  for  HIV,  but  non- 
occupational transmission  could  not  be 
ruled  out  in  this  case  as  no  serologic 


data  were  available  immediately  after 
the  exposures. 

Case  24:  Crint  and  co-workers 
reported  that  a  44-year-old  woman  from 
England,  although  not  a  healthcare 
worker,  developed  AIDS  after  providing 
healthcare  services  for  a  Ghanaian  man 
with  a  postmortem  diagnosis  of  AIDS 
(Ex.  6-333).  She  recalled  having  small 
cuts  on  her  hands,  an  exacerbation  of 
chronic  eczema,  and  frequent  skin 
contact  with  his  body  secretions  and 
excretions.  There  was  no  report  of 
baseline  or  convalescent  serology,  i 

Case  25:  Ponce  de  Leon  and  co-    ' 
workers  reported  that  a  39-year-old 
male  laboratory  technician  in  Mexico 
acquired  AIDS  occupationally  and  died 
as  a  consequence  of  this  disease  (Ex.  6- 
326).  From  1971  to  1986  he  worked  as  a 
laboratory  technician  in  a  company  that 
processed  blood  and  blood  products  and 
where  infection  control  procedures  were 
not  "customary."  He  reported 
experiencing  many  accidental  punctures 
and  blood  contact  with  his  "teguments 
and  mucosa".  The  woricer  also  recalled 
a  laboratory  accident  "in  late  1985  in 
which  a  deep  cut  in  his  right  hand  was 
grossly  contaminated  with  plasma." 
Early  in  1986  he  experienced  an  acute 
illness  characterized  by  fever  and 
lymphadenopathy  lasting  several  days. 
In  1987  the  worker  experienced  a  seven- 
month  illness  characterized  by 
persistent  diarrhea,  weight  loss, 
persistent  oral  thrush,  intermittent  fever, 
generalized  lymphadenopathy, 
anisocoria  and  signs  of  meningitis.  He 
eventually  was  hospitalized  on 
December  11, 1987  two  weeks  after 
dizziness,  mental  confusion  and 
vomiting  ensued.  Tests  revealed  the 
presence  of  the  opportunistic  infection 
cryptococcoses.  The  worker  tested  HIV- 
antibody-positive  and  was  diagnosed  as 
having  AIDS.  The  patient  died  on 
December  18, 1987.  He  had  denied  other 
risk  factors  for  HIV  and  his  wife  was 
seronegative  for  HIV-antibody. 

HIV:  Epidemiology 

A  number  of  prospective  studies  and 
8ur\'eys  have  been  conducted  to 
determine  occupational  risks  for  HIV 
infection.  Marcus  and  co-workers 
reported  that  the  Centers  for  Disease 
Control  has  been  conducting  a  national 
prospective  study  which  began  in  1983, 
to  assess  initially  the  risk  of  Acquired 
Immunodeficiency  Syndrome  and  later, 
with  the  advent  of  HIV-antibody  testing, 
the  risk  of  HIV  among  healthcare 
workers  exposed  to  the  blood  or  body 
fluids  of  persons  with  HIV  infection  (Ex. 
6-372).  In  1986,  data  were  reported  on 
the  first  451  healthcare  workers  who  had 
entered  the  study  and  had  been  tested 
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for  HIV  antibody  (Ex.  4-39).  Initially, 
individuals  were  considered  eligible  for 
the  study  if  they  had  been  exposed  to 
the  blood  or  body  fluids  of  a  patient 
with  AIDS  or  AIDS-Related  illness  by  a 
needlestick.  a  cut  with  a  sharp  object  or 
contamination  of  an  open  wound  or 
mucous  membrane.  Thereafter,  subjects 
were  enrolled  only  if  they  had 
parenteral,  mucous  membrane  or  non- 
intact  skin  exposure  to  the  blood  of  an 
HIV-infected  individual. 

As  of  July  31. 198a  a  cohort  of  1201 
healthcare  workers  with  exposure  to 
HIV -contaminated  blood  has  been 
followed.  Of  these.  751  (63%)  were 
nurses,  164  (14%)  were  physicians  or 
medical  students.  134  (11%)  were 
technicians  or  laboratory  workers.  90 
(7%)  were  phlebotomists.  36  (3%)  were 
respiratory  therapists  and  26  (2%)  were 
housekeeping  or  maintenance  staff. 
Upon  enrollment  the  subjects  provided 
investigators  with  epidemiologic  data 
including  demographic  information, 
medical  history,  details  of  the  exposure 
circumstances,  infection  control 
precautions  used  and  post-exposure 
treatment  Nine  hundred  sixty-two  (80%) 
of  the  subjects  had  sustained 
needlestick  injuries,  103  (8%)  had  been 
cut  with  a  sharp  object.  79  (7%)  had 
contaminated  an  open  wound  and  57 
(5%)  have  had  a  mucous  membrane 
exposure.  Seven  hundred  seventy-nine 
(65%)  of  the  exposed  healthcare  workers 
were  exposed  in  a  patient  room,  on  a 
ward  or  in  an  outpatient  clinic;  161  (14%) 
in  an  intensive  care  unit;  87  (7%)  in  an 
operating  room:  84  (7%)  in  a  laboratory; 
62  (5%)  in  an  emergency  room:  and  28 
(2%)  in  a  morgue. 

The  1.201  subjects  had  blood  samples 
drawn  and  tested  for  the  presence  of 
HIV-antibodies.  Acute  blood  specimens 
collected  within  30  days  after  exposure 
were  obtained  and  tested  from  622 
subjects.  Exposed  healthcare  workers 
were  retested  at  6  weeks.  3  months,  6 
months  and  12  months  after  the 
exposure  incident  to  determine  if 
seroconversion  had  occurred. 
Seroconversions  were  defined  as 
healthcare  workers  who  were 
seronegative  for  HIV  antibody  within  30 
days  after  occupational  exposure  and 
seropositive  90  days  or  more  after  the 
exposure  incident. 

Nine  hundred  sixty-three  subjects  had 
been  followed  for  at  least  6  months,  860 
(89%)  of  whom  had  sustained  either  a 
needlestick  injury  or  a  cut  with  a  sharp 
instrument  Of  these,  four  were 
seropositive  yielding  a  seroprevalence 
rate  of  4/860  =  0.47%.  One  of  the  four 
was  Hrst  tested  for  HIV -antibody  10 
T.onths  after  sustaining  a  needlestick 
exposure  to  blood  of  an  HIV-infected 


patient  (see  Case  14).  As  there  was  no 
available  acute  blood  specimen 
collected  within  30  days  after  exposure 
this  case  caimol  by  defmition  be 
considered  a  seroconversion.  The 
remaining  3  HlV-seropositive  subjects 
(see  Cases  11. 12.  and  13)  had  HIV- 
seronegative  acute  blood  specimens  and 
were  thus  considered  seroconversions, 
yielding  a  seroconversion  rate  of  3/ 
860=0.35%. 

Weiss  and  co-workers,  conducted  a 
prospective  study  to  assess  the  risk  of 
HIV  in  laboratory  workers  (Ex.  6-187). 
Invitations  to  participate  in  the  study 
were  issued  to  workers  with  possible 
exposure  risk  in  15  laboratory  facilities 
from  6  states.  Of  the  265  subjects 
studied.  225  had  laboratory  exposure 
(including  99  who  woHced  with 
concentrated  HIV  and  126  who  worked 
with  biood  containing  HIV,  non- 
infectious viral  proteins,  or  cloned  viral 
DNA).  30  worked  with  AIDS  patients  in 
support  of  the  laboratory  and  10  were 
clerical  staff  working  in  the  laboratory 
environment.  Of  the  225  laboratory 
workers.  10  reported  one  or  more 
episodes  of  parenteral  exposure  to  HIV. 
including  needlesticks  or  cuts,  and  35 
reported  one  or  more  episodes  of  skin 
contact  with  HIV.  Participants 
completed  a  questionnaire  focusing  on 
workplace,  exposure  to  human 
retroviruses,  biosafety  precautions  used 
at  the  facility  and  by  the  subject, 
accidents  occurring  in  the  laboratory  or 
other  areas  and  the  non-occupational 
factors  such  as  drug  use.  sexual  activity 
and  transfusion  history.  Eight  (3%)  of  the 
265  reported  non-occupational  risk 
factors  for  the  virus.  Of  the  225  workers 
with  laboratory  exposure,  ten  reported 
parenteral  virus  exposure,  and  35 
reported  1  or  more  skin  contacts. 
Thirteen  workers  reported  that  they  did 
not  wear  gloves  at  all  times  when 
working  with  HIV-infective  material. 
Blood  samples  from  all  subjects  were 
analyzed  for  HIV  antibodies  by  enzyme- 
linked  immunosorbent  assay  and 
confirmed  by  tests  such  as  immunoblots 
and  radioimmune  assays.  One 
individual  who  worked  with 
concentrated  HIV-1  was  seropositive 
for  the  virus  upon  entering  the  study 
(See  Case  3).  The  HIV  isolated  from  the 
subject's  blood  was  shown  to  be 
genetically  identical  to  a  strain  of  HIV 
used  in  the  laboratory,  thus  strongly 
implicating  occupational  exposure  as 
the  source  of  infection.  The  authors 
concluded  that  the  most  plausible 
source  of  exposure  was  contact  of  the 
worker's  gloved  hand  with  culture 
supernatant  fluid  containing 
concentrated  virus,  followed  by 
inapparent  exposure  to  skin.  No  HIV 


seroconversions  were  identified  in  the 
other  study  participants  during  the 
period  of  prospective  foUow-up.  The 
authors  calculated  that  the  rate  of  HIV 
infection  was  0.48  per  100  person-years 
for  laboratory  personnel  in  this  study. 

Gerberding  and  co-workers  are 
conducting  a  prospective  cohort  study  to 
assess  the  risk  of  transmitting  HIV  to 
healthcare  workers  intensively  and 
frequenUy  exposed  to  the  more  than 
1600  patients  with  AIDS  and  AIDS- 
related  conditions  at  San  Francisco 
General  Hospital  (Exs.  6-375:  6-353). 
After  inviting  the  hospital  healthcare 
workers  to  participate  in  the  study, 
investigators  recruited  a  cohort  of  623 
subjects  between  1984  and  1988.  At  the 
time  of  enrollment  blood  samples  from 
each  subject  were  tested  for  HIV 
antibody.  Upon  entering  the  study,  each 
subject  was  asked  to  complete  a 
confidential,  self-administered 
questionnaire  designed  to  elicit 
information  regarding  demographic 
characteristics;  employment  history: 
medical  history:  type,  frequency, 
duration  and  intensity  of  exposures  to 
HIV-infected  patients  or  laboratory 
specimens  from  such  patients;  a 
description  of  infection-control 
procedures;  and  non-occupational  risk 
factors  for  HIV  infection.  Subjects  who 
described  non-occupational  risk  factors 
for  AIDS  on  the  questionnaire  were 
excluded  from  this  study,  leaving  468  for 
prospective  follow  up.  Forty-four 
percent  were  physicians  (57  of  whom 
were  surgeons),  30%  were  nurses  and 
11%  were  laboratory  technicians.  Of 
these,  11%  worked  solely  on  AIDS  units 
or  research  laboratories  and  26% 
worked  in  the  operating  room,    - 
emergency  room  or  intensive  care  unit. 
Two  hundred  twelve  of  the  subjects 
reported  having  had  accidental 
exposure  (with  some  having  had 
multiple  exposures)  to  HIV-infected 
blood  by  needlestick  or  by  splashes  to 
mucous  membranes  or  nonintact  skin. 
Of  the  one  hundred  eighty  subjects  who 
received  follow-up  HIV-antibody  testing 
at  least  6  months  after  exposure. 
Gerberding  and  co-workers  reported 
that  only  one.  a  healthcare  worker  who 
had  sustained  a  deep  needlestick  injury 
with  an  HTV-contaminated  needle 
seroconverted  to  HTV  antibody  positive 
(Case  15).  yielding  a  seroconversion  rate 
of  1/212  =  0.47%. 

Klein  and  co-workers,  conducted  a 
study  to  assess  the  occupational  risk  of 
HIV  among  individuals  working  in  the 
dental  profession  (Ex-  6-366).  Dental 
professionals  in  the  boroughs  of 
Manhattan  and  the  Bronx  in  New  York 
City  received  a  mailing  requesting  their 
participation  in  the  study.  Others  were 
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seroconversions  were  identified  in  the 
other  study  participants  during  the 
period  of  prospective  follow-up.  The 
authors  calculated  that  the  rate  of  HIV 
infection  was  0.48  per  100  person-years 
for  laboratory  personnel  in  this  study. 

Gerberding  and  co-workers  are 
conducting  a  prospective  cohort  study  to 
assess  the  risk  of  transmitting  HIV  to 
healthcare  workers  intensively  and 
frequently  exposed  to  the  more  than 
1600  patients  with  AIDS  and  AIDS- 
related  conditions  at  San  Francisco 
General  Hospital  (Exs.  6-375;  6-353). 
After  inviting  the  hospital  healthcare 
workers  to  participate  in  the  study, 
investigators  recruited  a  cohort  of  623 
subjects  between  1984  and  1988  At  the 
time  of  enrollment  blood  samples  from 
each  subject  were  tested  for  HIV 
antibody.  Upon  entering  the  study,  each 
subject  was  asked  to  complete  a 
confidential,  self-administered 
questionnaire  designed  to  elicit 
information  regarding  demographic 
characteristics;  employment  history; 
medical  history;  type,  frequency, 
duration  and  intensity  of  exposures  to 
HIV-infected  patients  or  laboratory 
specimens  from  such  patients;  a 
description  of  infection-control 
procedures;  and  non-occupational  risk 
factors  for  HIV  infection.  Subjects  who 
described  non-occupational  risk  factors 
for  AIDS  on  the  questionnaire  were 
excluded  from  this  study,  leaving  468  for 
prospective  follow  up.  Forty-four 
percent  were  physicians  (57  of  whom 
were  surgeons).  30%  were  nurses  and 
11%  were  laboratory  technicians.  Of 
these,  11%  worked  solely  on  AIDS  units 
or  research  laboratories  and  26% 
worked  in  the  operating  room, 
emergency  room  or  intensive  care  unit. 
Two  hundred  twelve  of  the  subjects 
reported  having  had  accidental 
exposure  (with  some  having  had 
multiple  exposures)  to  HIV-infected 
blood  by  needlestick  or  by  splashes  to 
mucous  membranes  or  nonintact  skin. 
Of  the  one  hundred  eighty  subjects  who 
received  follow-up  HIV-antibody  testing 
at  least  6  months  after  exposure, 
Gerberding  and  co-workers  reported 
that  only  one.  a  healthcare  worker  who 
had  sustained  a  deep  needlestick  injury 
with  an  HlV-contaminated  needle 
seroconverted  to  HIV  antibody  positive 
(Case  15).  yielding  a  seroconversion  rate 
of  1/212  =  0.47%. 

Klein  and  co-workers,  conducted  a 
study  to  assess  the  occupational  risk  of 
HIV  among  individuals  working  in  the 
dental  profession  (Ex  6-366).  Dental 
professionals  in  the  boroughs  of 
Manhattan  and  the  Bronx  in  New  York 
City  received  a  mailing  requesting  their 
participation  in  the  study.  Others  were 
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'  also  recruited  during  dental  meetings  in 
I  the  New  York  City  metropolitan  area 
,  (between  October  1985  and  May  1987). 
and  during  the  annual  meeting  of  the 
American  Dental  Association  in  Miami 
I  Beach  (October  1986).  Written  consent 
was  given  and  questionnaires  were 
completed  by  a  cohort  of  1.360  dental 
professionals.  The  questionnaires 
addressed  the  issues  of  demographics 
(including  type,  duration  and  location  of 
practice),  behavior  or  other  risk  factors 
related  to  AIDS,  "precautions  used 
when  treating  patients,  type  cmd 
estimated  numbers  of  patients  treated, 
estimated  number  of  accidental 
parenteral  inoculations,"  and  HBV 
vaccination  status.  Blood  samples  were 
then  obtained  and  analyzed  for  HIV 
antibodies  by  EIA  and,  if  reactive, 
confirmed  by  Western  blot  assay.  The 
blood  samples  of  those  subjects  who 
had  not  received  the  hepatitis  B  vaccine 
were  analyzed  for  HBV  antibodies  as 
welL  Twenty-Dve  participants  who 
reported  no  or  "imcertain"  contact  with 
patients  and  13  subjects  for  whom  blood 
samples  were  not  obtained  were 
excluded  from  the  study.  For  13 
participants  who  reported  non- 
occupational risk  factors  for  HIV, 
including  10  homosexual  or  bisexual 
men.  2  heterosexual  intravenous  drug 
users  and  1  homosexual  or  bisexual  IV 
drug  user,  blood  samples  were  analyzed 
separately.  Among  those  who  reported 
non-occupational  risk  factors,  4  were 
found  to  be  HIV-antibody  positive.  The 
remaining  cohort  of  1,309  subjects 
consisted  of  1,132  dentists,  131  dental 
hygienists  and  46  dental  assistants. 
Most  of  the  dentists  were  male  and  5% 
were  oral  surgeons.  Nearly  all  of  the 
dental  hygienists  and  assistants  were 
female.  About  half  of  the  participants 
practiced  in  cities  where  large  numbers 
of  AIDS  cases  have  been  reported. 
Although  the  vast  majority  of  subjects 
reportedly  worked  either  with  AIDS 
patients  (15%)  or  with  patients  at  high 
risk  for  AIDS  (72%),  only  31%  of  the 
dentists  and  8%  of  dental  assistants 
reported  always  wearing  gloves  when 
performing  dental  treatment;  most  of 
them  did  report  using  gloves 
intermittently.  Seventy  three  percent  of 
the  hygienists  reported  always  wearing 
gloves  while  working  with  patients. 
Most  of  the  dentists  and  dental 
hygienists  used  masks,  eye  protection 
and  disposable  gowns  intermittently, 
although  the  majority  of  dental 
assistants  never  used  these  infection 
control  procedures.  Nearly  all  subjects 
who  used  precautions  reported  they  had 
increased  their  use  of  precautions  since 
1983  due  to  concern  about  AIDS. 
Approximately  94%  of  the  subjects 


reported  sustaining  accidental 
"parenteral  inoculations  with  sharp 
instruments,"  ranging  from  one  to  as 
many  as  7,500  within  a  5-year  period. 
Serologic  test  results  revealed  that  at 
least  21%  of  the  subjects  who  had  not 
receive  the  hepatitis  B  vaccine  had  been 
infected  with  HBV;  however,  only  1 
subject,  a  male  dentist,  was  seropositive 
for  HIV  (see  Case  20). 

Klein  and  co-workers  concluded  that 
there  is  a  risk  of  dental  professionals 
acquiring  HIV  occupationally.  Because 
the  study  represents  a  point  prevalence 
survey,  the  HIV  seroconversion  rate 
among  dental  personnel  cannot  be 
estimated  from  it. 

Henderson  and  co-workers  are  ' 

conducting  a  prospective  study  that 
began  September,  1983,  to  assess  the 
risk  of  nosocomial  transmission  of  HIV 
to  healthcare  workers  (Exs.  6-377;  6- 
352).  Investigators  invited  healthcare 
workers  with  varying  degrees  of 
occupational  exposure  to  more  than 
1000  HIV-infected  patients  seen  at  the 
Clinical  Center  at  Uie  National  Institutes 
of  Health  (NIH)  to  participate  in  the 
study.  As  of  October  1988,  the  cohort 
being  followed  consisted  of  healthcare 
workers,  including  clinical  and  research 
laboratory  personnel  as  well  as     , 
healthcare  workers  providing  direct 
patient  care.  Blood  was  obtained  from 
each  subject  at  the  time  of  enrollment 
and  every  6  months  thereafter.  The 
samples  were  tested  for  the  presence  of 
HIV  antibody  by  EUSA  and  if  reactive, 
were  then  confirmed  by  Western  blot. 
Upon  enrollment  and  every  six  months 
thereafter,  questionnaires  were 
completed  to  obtain  demographic 
information,  job  description,  type  and 
frequency  of  procedures  performed  on 
HIV-infected  patients,  type  and 
frequency  of  patient  blood  or  body  fluid 
exposure,  and  type  and  frequency  of 
exposure  to  patient  specimens. 
Questions  regarding  non-occupational 
risk  factors  were  not  included.  Two 
categories  of  exposure  were  defined: 
"physical  contact  with  either  a  patient 
or  specimen  container  in  routine  work"; 
and  "adverse"  exposure,  either 
parenterally  (by  a  needle,  scalpel  or 
other  sharp  object  contaminated  with 
blood  or  body  fluids  from  HIV-infected 
patients)  or  by  splash  to  the  mouth, 
nasal  or  conjunctival  membranes  (by 
blood,  urine,  saliva,  sputum  or  feces 
from  an  HIV-infected  patient).  Three 
hundred  fifty-nine  of  the  subjects  in  the 
cohort  reported  collectively  482 
percutaneous  or  mucous  membrane 
exposures  to  blood  or  body  fluids  from 
HIV-infected  patients  (Ex.  286U).  These 
individuals  were  evaluated  separately, 
given  more  comprehensive  initial  and 


follow-up  questionnaires,  and  were 
requested  to  provide  serologic  baseline 
samples  as  close  as  possible  to  the  time 
of  exposure  as  well  as  yearly  samples 
thereafter.  All  adverse  exposures  were 
followed  for  at  least  6  months  (ranging 
from  6  to  63  months.)  One  subject  who 
had  been  cut  with  a  sharp  object 
subsequently  experienced  an  acute 
retroviral  syndrome  and  developed 
anybodies  to  HIV  (Ex.  6-348).  For  6 
subjects,  blood  samples  were  positive 
for  HIV  antibody  at  the  time  of  entry 
into  the  study.  None  of  the  6  had 
reported  an  adverse  exposure  to  blood 
or  body  fluids.  However,  upon 
reevaluation.  all  6  described  having  at 
least  one  non-occupational  risk  factor 
for  HIV  infection. 

Healthcare  Workers  with  AIDS       , 

Further  evidence  of  occupational 
transmission  is  provided  by  reports  of 
healthcare  workers  who  have  AIDS,  but 
have  no  identifiable  risk  for  infection 
(Ex.  6-378).  As  of  September  30, 199a 
there  were  at  least  M  healthcare 
workers  with  AIDS  for  whom  no  risk 
factors  have  been  identified  after 
thorough  investigation.  This  group  was 
comprised  of  13  physicians,  1  of  whom 
was  a  surgeon;  2  dental  workers:  8 
nurses;  14  aides/attendants;  12 
housekeeping  or  maintenance  workers;  7 
technicians;  2  therapists;  3  embalmers:  1 
paramedic  and  7  others.  Of  these,  35 
reported  needlestick  and /or  mucous 
membrane  exposures  to  the  blood  or 
body  fluids  of  patients  during  the  10 
years  proceeding  their  diagnosis  of 
AIDS.  However,  none  of  the  source 
patients  was  known  to  be  HIV-infected 
at  the  time  of  exposure,  and  none  of  the 
workers  was  evaluated  at  the  time  of 
exposure  to  determine  HIV-infection 
status  or  to  document  seroconversion 
(Ex.  L6-666).  While  data  on  these  cases 
are  less  complete  compared  to  the  case 
reports  mentioned  earlier,  it  is 
reasonable  to  assume  that  at  least  some 
of  them  resulted  from  occupational 
exposure  (CDC/NIOSH,  Ex.  286). 

Human  Immunodeficiency  Virus  Type  2 

A  case  of  AIDS  in  a  person  from  j 
Africa,  caused  by  another  human 
retrovirus,  human  immunodeficiency 
virus  type  2  (HIV-2),  was  diagnosed  and 
reported  for  the  first  time  in  the  United 
States  in  December,  1987  (Ex.  6-308). 
Since  then  the  CDC  has  received  reports 
of  additional  cases  of  HIV-2  occurring 
in  the  West  Africans  that  were 
diagnosed  in  the  United  States.  HIV-2 
appears  to  be  similar  to  HIV-1  in  modes 
of  transmission  and  natural  history  but 
has  not  yet  been  studied  in  as  much 
detail.  Although  HIV-2  is 
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unquestionably  pathogenic,  there  is  still 
much  to  be  learned  regarding  its 
epidemiology,  pathogenesis  and 
efficiency  of  transmission.  Although 
only  a  few  cases  of  HIV-2  has  been 
reported  in  the  United  States,  the 
infection  is  endemic  in  West  Africa, 
where  it  was  first  linked  with  AIDS  in 
1986.  There  have  also  been  cases  of 
HIV-2  infection  reported  among  West 
Africans  living  in  Europe.  HIV-2 
surveillance  is  being  conducted  in  the 
United  States  to  monitor  the  frequency 
of  occurrence  using  specific  tests  not  yet 
available  commercially  (Ex.  6-308).  The 
National  Institute  for  Occupational 
Safety  and  Health  reports  that  it  is  likely 
that  additional  human  retroviruses  will 
be  discovered  in  the  future  (Ex.  22-634) . 

D.  Other  Bloodbome  Pathogens 

Several  additional  infectious  diseases 
are  characterized  by  a  phase  in  which 
the  causative  agent  may  circulate  in 
blood  for  a  prolonged  period  of  time. 
With  the  exception  of  syphilis  and 
malaria,  these  diseases  are  rare  in  the 
United  States. 

Syphilis:  Syphilis  is  caused  by 
infection  with  Treponema  pallidum,  a 
spirochete.  Syphilis,  a  sexually 
transmitted  infectious  disease,  is 
increasingly  prevalent  in  the  United 
States:  35.147  cases  were  reported  in 
civilians  in  1987  (Ex.  6-465).  Marked 
increases  occurred  in  1987.  The  25% 
increase  over  the  1986  rate  was  the 
largest  single-year  increase  since  1960. 
Moreover  the  incidence  of  14.6  cases  per 
100,000  persons  in  1987.  equal  to  that  of 
1982.  is  the  highest  rate  since  1950.  The 
natural  history  of  syphilis  is 
characterized  by  an  incubation  period  of 
10  to  90  days  during  which  the  patient  is 
seronegative  and  asymptomatic  (Ex.  6- 
495).  Subsequent  to  this  incubation 
period,  a  primary  stage  occurs,  usually 
characterized  by  the  appearance  of  a 
single  lesion,  or  chancre,  and  normally 
accompanied  by  reactivity  in  serologic 
tests.  IJntreated.  the  primary  lesion 
heals  in  weeks.  Within  weeks  to 
months,  a  variable  systemic  illness,  the 
secondary  stage,  characterized  by  rash, 
fever  and  widespread  hematogenous 
and  IjTnphatic  dissemination  of 
spirochetes  occurs.  All  infected  persons 
have  reactive  serologic  tests  in  this 
stage  (Ex.  6-495).  Furthermore,  the 
highest  levels  of  spirochetemia 
(spirochetes  present  in  blood)  are 
reached  during  this  period.  Over  two- 
thirds  of  patients  then  go  into  a  latent 
phase  when  they  are  asymptomatic. 
After  a  variable  period  of  latency,  the 
rest  progress  to  a  tertiary  stage  with 
high  morbidity  and  mortality  including 
involvement  of  skin,  bones,  central 
nervous  and  cardiovascular  system  (Ex. 


6-495).  During  latency  and  tertiary 
syphilis,  spirochetemia  is  markedly 
reduced,  as  is  infectivity.  However 
during  the  course  of  untreated  syphilis, 
spirochetes  may  be  intermittently  found 
in  the  bloodstream,  and  syphilis  can 
probably  be  transmitted  through  the 
course  of  the  illness,  though  not  as 
readily  as  dxuing  the  primary  and 
secondary  stages  (Ex.  6-495).  Although 
syphilis  is  primarily  transmitted 
sexually  and  in  utero.  a  few  cases  of 
transmission  by  needlestick,  by 
tattooing  instnmients,  and  by  blood 
transfusion  have  been  documented  (Exs. 
6-453;  6-496).  A  reported  transmission 
has  occurred  by  needlestick  exposure  to 
the  blood  of  a  patient  with  secondary 
syphilis,  resulting  in  a  chancre  on  the 
hand  (Ex.  6-453).  Preventive  treatment 
of  an  exposed  healthcare  worker  with 
an  antibiotic  during  the  incubation 
period  would  be  expected  to  prevent 
serological  test  positivity  and  the 
potential  for  permanent  reactivity  on 
treponemal  testing,  as  well  as 
preventing  the  manifestations  of 
Infection. 

Malaria:  Malaria  is  a  potentially  fatal 
mosquito-borne  parasitic  infection  of  the 
blood  cells  characterized  by  paroxysms 
of  fever,  chills,  and  anemia;  944  cases 
were  reported  in  the  United  States  in 
1987  (Ex.  6-465).  Malaria  is  an  important 
health  risk  to  immigrants  from  numerous 
malaria-endemic  areas  of  the  world  and 
to  Americans  who  travel  to  such  areas. 
Moreover,  transmission  by  mosquito 
vector  has  been  documented  in  some 
areas  of  the  United  States.  Malaria  is 
characterized  by  a  prolonged 
erythrocytic  phase  during  which  the 
causative  agent,  one  of  several  species 
of  the  Plasmodium  genus,  is  present  in 
the  blood.  In  many  nations,  malaria  is 
among  the  most  common  transfusion- 
related  infectious  diseases.  In  temperate 
countries,  it  is  only  occasionally 
reported  (Ex.  498).  Malaria  has  also 
been  transmitted  by  needlestick  injury: 
in  one  incident,  malaria  was  transmitted 
to  a  child  who  received  a  unit  of  blood 
and  to  the  recipient's  physician,  who 
stuck  himself  with  a  needle  (Ex.  467). 

Babesiosis:  Babesiosis  is  a  tick-borne, 
parasitic  disease  similar  to  malaria 
which  is  caused  by  the  intraerythrocytic 
parasite  Babesia  microti.  It  is  endemic 
in  certain  islands  off  the  northeastern 
coast  of  the  United  States.  Transmission 
by  transfusion  of  fresh  blood  from 
asymptomatic  donors  has  been  reported 
(Ex.  454). 

Brucellosis:  Brucellosis  is  a  febrile 
illness  caused  by  members  of  the  genus 
Brucella.  It  is  typically  associated  with 
occupational  exposure  to  livestock  or 
with  ingestion  of  unpasteurized  dairy 


products;  129  cases  were  reported  in 
1987  (Ex.  6-465).  It  is  characterized  by 
fever  and  weakness,  sweats  and 
arthralgia.  Transmission  by  blood 
transfusion  has  been  reported:  in  one 
incident,  brucellosis  and  syphilis  were 
transmitted  in  the  same  unit  of  blood  to 
one  recipient  (Ex.  6-496). 

Leptospirosis:  Leptospirosis,  a 
prolonged  illness  characterized  by  fever, 
rash,  and  occasionally  jaundice,  is 
caused  by  strains  of  Leptospira 
interrogans,  a  spirochete.  The 
septicemic  phase,  during  which 
leptospira  are  present  in  the 
bloodstream  of  patients,  usually 
resolves  within  1-2  weeks.  It  is  typically 
acquired  by  contact  with  urine  of 
infected  animals,  including  cattle,  swine, 
dogs,  and  rats;  43  cases  were  reported  in 
1987  (Ex.  6-465).  No  cases  of  nosocomial 
transmission  by  blood  have  been 
reported. 

Arboviral  infections:  Arboviral 
infections  generally  do  not  lead  to  high 
or  sustained  levels  of  viremia  in 
humans,  therefore,  there  is  little 
potential  for  person-to-person 
transmission  of  these  infections  through 
blood  products  or  needlestick  exposure. 

The  exception  is  Colorado  tick  fever 
(CTF)  caused  by  a  tick-borne  virus 
which  infects  red  blood  cells.  Within  3- 
14  days  following  tick  exposures,  the 
patient  experiences  fever,  chills, 
headache,  muscle  and  back  aches. 
Several  hundred  cases  are  reported 
annually  and  transmission  by  blood 
transfusion  has  been  documented  (Ex. 
6-416). 

Relapsing  fever:  Relapsing  fever  is  a 
rare  disease,  caused  by  pathogenic 
Borreliae.  transmitted  by  lice  or  ticks 
and  characterized  by  recurring  febrile 
episodes  separated  by  periods  of 
relative  well-being.  In  the  United  States, 
a  few  cases  of  tick-borne  relapsing  feVer 
are  reported  in  localized  geographic 
areas  (Western  United  States).  Though 
very  rare,  occupational  transmission  as 
a  result  of  patient  care  practices  has 
been  reported.  Infections  have  been 
attributed  to  blood  from  the  vein  of  a 
patient  squirting  into  the  nose  of  a 
technician  and,  in  another  incident, 
splashing  into  another  HCW's  eye  from 
a  placental  specimen  (Ex.  6-488). 

Creutzfeldt-Jakob  disease: 
Creutzfeldt-Jakob  disease,  a  rare 
disease  with  worldwide  distribution,  is 
a  degenerative  disease  of  the  brain 
caused  by  a  virus.  It  is  believed  to  be 
transmitted  by  ingestion  of  or 
inoculation  with  infectious  material, 
primarily  neural  tissue.  No  cases  of 
nosocomial  transmission  by  blood  have 
been  reported,  although  rare  instances 
of  transmission  have  occurred 
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products;  129  cases  were  reported  in 
1987  (Ex.  6-465).  It  is  characterized  by 
fever  and  weakness,  sweats  and 
arthralgia.  Transmission  by  blood 
transfusion  has  been  reported;  in  one 
incident,  brucellosis  and  syphilis  were 
transmitted  in  the  same  unit  of  blood  to 
one  recipient  (Ex.  6-496). 

Leptospirosis:  Leptospirosis,  a 
prolonged  illness  characterized  by  fever. 
rash,  and  occasionally  jaundice,  is 
caused  by  strains  of  Leptospira 
interrogans,  a  spirochete.  The 
septicemic  phase,  during  which 
leptospira  are  present  in  the 
bloodstream  of  patients,  usually 
resolves  within  1-2  weeks.  It  is  typically 
acquired  by  contact  with  urine  of 
infected  animals,  including  cattle,  swine, 
dogs,  and  rats;  43  cases  were  reported  in 
1987  (Ex.  6-^465).  No  cases  of  nosocomial 
transmission  by  blood  have  been 
reported. 

Arboviral  infections:  Arboviral 
infections  generally  do  not  lead  to  high 
or  sustained  levels  of  viremia  in 
humans,  therefore,  there  is  little 
potential  for  person-to-person 
transmission  of  these  infections  through 
blood  products  or  needlestick  exposure. 

The  exception  is  Colorado  tick  fever 
(CTF)  caused  by  a  tick-bome  virus 
which  infects  red  blood  cells.  Within  3- 
14  days  following  tick  exposures,  the 
patient  experiences  fever,  chills, 
headache,  muscle  and  back  aches. 
Several  hundred  cases  are  reported 
annually  and  transmission  by  blood 
transfusion  has  been  documented  (Ex. 
6-416). 

Relapsing  fever:  Relapsing  fever  is  a 
rare  disease,  caused  by  pathogenic 
Borreliae.  transmitted  by  lice  or  ticks 
and  characterized  by  recurring  febrile 
episodes  separated  by  periods  of 
relative  well-being.  In  the  United  States, 
a  few  cases  of  tick-bome  relapsing  fever 
are  reported  in  localized  geographic 
areas  (Western  United  States).  Though 
very  rare,  occupational  transmission  as 
a  result  of  patient  care  practices  has 
been  reported.  Infections  have  been 
attributed  to  blood  from  the  vein  of  a 
patient  squirting  into  the  nose  of  a 
technician  and,  in  another  incident, 
splashing  into  another  HCW's  eye  from 
a  placental  specimen  (Ex.  6-488). 

Creutzfeldt-Jakob  disease: 
Creutzfeldt-Jakob  disease,  a  rare 
disease  with  worldwide  distribution,  is 
a  degenerative  disease  of  the  brain 
caused  by  a  virus.  It  is  beUeved  to  be 
transmitted  by  ingestion  of  or 
inoculation  with  infectious  material, 
primarily  neural  tissue.  No  cases  of 
nosocomial  transmission  by  blood  have 
been  reported,  although  rare  instances 
of  transmission  have  occurred 


secondary  to  homologous  dura  mater 
implants,  receipt  of  human  growth 
hormone,  and  insertion  of  unsterilized 
stereotactic  electrodes  which  had  been 
inserted  into  the  brains  of  Creutzfeldt- 
Jakob  disease  patients  and  then  used  on 
others  (Ex.  6-492).  There  is  a  report  of  a 
case  of  Creutzfeldt-]akob  Disease, 
confirmed  by  autopsy,  in  a 
neuropathology  histopathology 
technician.  She  had  been  employed  in 
the  neuropathology  facility  for  22  years 
and  her  duties  included  rinsing  fomialin- 
fixed  brains  and  processnig,  cutting  and 
staining  sections  of  brain.  Log  records 
indicated  that  during  her  tenure  two 
individuals  with  CJD  were  autopsied,  16 
and  11  years  prior  to  the  technicians 
illness.  It  is  not  known  how  this 
individual  became  infected  (Ex.  6-548). 
The  record  contains  a  number  of  articles 
discussing  suggested  precautions  for 
handhng  materials  from  patients  with 
CJD  (Exs.  6-541;  6-542;  6-543;  6-544;  6- 
545  6-548). 

Human  T-lymphotropic  Virus  Type  I: 
Human  T-lymphotropic  virus  type  I 
(HTLV-I),  the  first  human  retrovirus  to 
be  identified,  is  endemic  in  southern 
Japan,  the  Caribbean,  and  in  some  parts 
of  Africa,  but  it  is  also  found  in  the 
United  States,  mainly  in  intravenous 
drug  users  (Ex.  6-493).  The  virus  can  be 
transmitted  by  transhision  of  cellular 
components  of  blood  (whole  blood,  red 
blood  cells,  platelets)  (Ex.  6-499). 
HTLV-I  has  been  associated  with  a 
hematologic  malignancy  known  as  adult 
T-cell  leukemia/lymphoma  and  with  a 
degenerative  neurologic  disease  known 
as  tropical  spastic  paraparesis  or 
HTLV-I-associated  myelopathy.  There 
is  some  evidence  that  the  neurologic 
disease  may  be  associated  in  some 
cases  with  blood  transfusion  (Ex.  6-494). 
No  cases  of  occupy-tonal  acquisition  of 
HTLV-I  infection  have  been  reported. 

Viral  hemorrhagic  fever.  The  term 
viral  hemorrhagic  fever  refers  to  a 
severe,  often  fatal  illness  caused  by 
several  viruses  not  indigenous  to  the 
United  States,  but  very  rarely 
introduced  by  travelers  coming  from 
abroad.  These  illnesses  are 
characterized  by  fever,  sore  throat, 
cough,  chest  pain,  vomiting,  and  in 
severe  cases,  hemorrhage, 
encephalopathy  and  death.  Although  a 
number  of  febrile  viral  infections  may 
produce  hemorrhage,  only  the  agents  of 
Laesa,  Marburg,  Ebola,  and  Crimean- 
Congo  hemorrhagic  fevers  are  known  to 
have  caused  significant  outbreaks  of 
disease  with  person-to-person 
transmission,  including  nosocomial 
transmission  (Ex.  6-417).  Blood  and 
other  body  fluids  of  patients  with  these 
illnesses  are  considered  infectious.  Any 


patient  suspected  of  illness  due  to  one  of 
these  agents  should  be  reported 
immediately  to  the  local  and  state 
health  departments  and  to  the  Centers 
for  Disease  Control.  The  bacterial  and 
parasitic  diseases  listed  above  are 
treatable  with  antibacterial  or 
antimalarial  drugs.  No  specific  therapy 
is  available  for  the  viral  diseases,  with 
the  exception  of  Laesa  fever. 
Precautions  designed  to  minimize 
transmission  of  the  more  important 
bloodbome  viral  diseases,  namely  HTV, 
hepatitis  B,  and  non-A.  non-B  hepatitis, 
would  be  effective  in  minimizing 
occupational  transmission  of  all  the 
above  agents  in  the  clinical  setting. 

V.  Qaantitative  Risk  Assessment 

(A)  Introduction 

The  United  States  Supreme  Court,  in 
the  "benzene"  decision  [Industrial 
Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute,  448  U.S. 
607  (1980)),  has  ruled  that  the  OSH  Act 
requires  that,  prior  to  the  issuance  of  a 
new  standard,  a  determination  must  be 
made,  based  on  substantial  evidence  in 
the  record  considered  as  a  whole,  that 
there  is  a  significant  risk  of  health 
impairment  under  existing  exposure 
conditions  and  that  issuance  of  a  new 
standard  will  significantly  reduce  or 
eliminate  that  risk.  The  Cijurt  stated  that 
"before  he  can  promulgate  any 
permanent  health  or  safety  standard,  the 
Secretary  is  required  to  make  a 
threshold  finding  that  a  place  of 
employment  is  unsafe  in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  change  in 
practices"  (448  U.S.  642).  The  Court  also, 
stated  "that  the  Act  does  limit  the 
Secretary's  power  to  require  the 
elimination  of  significant  risks"  (448  U.S. 
644). 

The  Court  in  the  Cotton  Dust  case, 
[American  Textile  Manufacturers 
Institute  v.  Donovan.  452  U.S.  490 
(1981)),  rejected  the  use  of  cost-benefit 
analysis  in  setting  OSHA  standards,  it 
reaffirmed  its  previous  position  in 
"benzene"  that  a  risk  assessment  is  not 
only  appropriate,  but  also  required  to 
identify  si^iificant  health  risk  in 
workers  and  to  determine  if  a  proposed 
standard  will  achieve  a  reduction  in  that 
risk.  Although  the  court  did  not  require 
OSHA  to  perform  a  quantitative  risk 
assessment  in  every  case,  the  Court 
implied,  and  OSHA  as  a  matter  of  policy 
agrees,  that  risk  assessments  should  be 
put  into  quantitative  terms  to  the  extent 
possible. 

OSHA  has  presented  its  views  on  risk 
assessment  in  detail  in  several 
proceedings  such  as  the  Supplemental 
Statement  of  Reasons  for  Final  Rule  for 


occupational  exposure  to  Inorganic  ' 
Arsenic  (48  FR  1867),  the  Notice  of 
Proposed  Rulemaking  for  occupational 
exposure  to  Ethylene  Dibromide  (48  FR 
45956).  as  well  as  in  the  rulemaking 
record  for  exposure  to  Bloodbome 
Pathogens,  including  the  preamble  to  the 
proposed  standard,  the  preliminary 
quantitative  risk  assessment  for  HBV 
infection,  and  the  qualitative  risk 
assessment  for  HTV  infection  in  an   I 
occupational  setting. 

Quantifying  the  risk  associated  with 
exposure  to  bloodbome  diseases  such 
as  HBV  or  HIV  is  different  than 
quantifying  the  risk  associated  with 
exposure  to  toxic  chemicals,  the  risks 
that  OSHA  has  typically  quantified.  For 
most  of  these  chemicals,  response,  in  the 
form  of  adverse  health  effects,  is 
associated  with  cumulative  dose,  and 
workers  risk  chronic  health  effects  from 
long  term  exposure  to  airborne 
concentrations  of  the  chemical  The 
response  associated  with  exposure  to 
bloodbome  pathogens  does  not  depend 
on  cumulative  dose  acquired  through 
years  of  exposure.  With  each  exposure, 
either  infection  occurs  or  it  does  not 
occur.  While  repeated  exposure 
increases  the  cumulative  risk  of 
infection  within  a  specified  time  period, 
each  exposure  is  associated  with  a 
unique  risk  which  is  the  same  for      { 
anyone  exposed  to  the  virus  and 
depends  upon  the  virulence  of  the 
pathogen,  the  size  of  the  delivered  dose, 
the  route  of  exposure,  among  other 
factors,  and  not  upon  any  prior         |  • 
exposure.  Thus,  in  the  case  of 
bloodbome  diseases,  the  best  way  to 
reduce  the  risk  of  trasmission  is  by 
reducing  exposure. 

HBV  is  a  bloodbome  pathogen  for 
which  there  are  sufficient  data  to      ' 
quantify  the  risk  of  infection  from      I 
occupational  exposure  to  blood  or  other 
potentially  infectious  material  (hereafter 
referred  to  as  occupational  exposure)  for 
an  entire  population  of  workers.  Further, 
healthcare  workers  are  the  only 
occupational  group  for  which  data  on 
the  risk  of  HBV  infection  in  an 
occupational  setting  are  available  to 
OSHA.  A  healthcare  worker  is  defined 
as  anyone  employed  in  the  healthcare 
Industiy.  It  includes  persons  working  In 
medical  and  dental  labs,  nursing  homes, 
dialysis  centers,  housekeeping  staff  as 
well  as  doctors  and  nurses  (for  a  more 
extensive  listing  of  occupation:  see 
TABLE  VII-4.)  OSHA  will  use  the 
available  data  to  estimate  the  annual 
and  lifetime  occupational  HBV  infection 
risk  to  healthcare  workers  with 
occupational  exposure  (approximately 
4.9  million  employees).  From  this  OSHA 
will  extrapolate  the  hfflV  risk  estimate 
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to  non-healthcare  employees  with 
occupational  exposure  to  blood  or  other 
potentially  infectious  material  such  as 
law  enforcement  officers  and  Hre 
fighters  (approximately  1.2  million.) 
OSHA  believes  and  the  record  supports 
it,  that  it  is  the  exposure  to  blood  or 
other  potentially  infectious  materials 
that  places  the  employees  at  risk  for 
hepatitis  B  and  not  some  other  factor 
unique  to  healthcare  employment.  This 
conclusion  is  supported  by  the 
epidemiological  studies  reviewed  for 
this  rulemaking  as  well  (Exs.  4-13;  4-14; 
4-16;  ft-65).  Therefore,  OSHA  will 
assume  that  the  risk  to  non-healthcare 
workers  with  occupational  exposure  is 
similar  to  the  risk  of  healthcare  workers 
with  equivalent  occupational  exposure. 
However,  the  record  does  not  contain 
any  usable  quantitative  data  on  non- 
healthcare  workers  and  therefore. 
OSHA's  extrapolated  estimate  may  be 
higher  or  lower  than  the  true 
occupational  risk  to  non-healthcare 
workers. 

A  number  of  epidemiological  studies 
demonstrate  an  increased  prevalence  of 
hepatitis  B  markers  in  the  blood  of 
healthcare  workers  with  blood 
exposiu^,  and  a  brief  review  of  some  of 
these  studies  is  presented  below, 
followed  by  OSHA's  final  assessment  of 
HBV  risk  posed  by  occupational 
exposure  to  bloodbome  pathogens 
including  a  summary  and  evaluation  of 
comments  submitted  to  the  record. 
Finally,  OSHA  presents  a  qualitative 
risk  assessment  for  infection  from 
occupational  exposure  to  HIV. 

(Bj  Review  of  the  Epidemiology  of  HBV 
Infection  in  Healthcare  Workers 

Numerous  epidemiological  studies 
have  measured  the  prevalence  of  HBV 
infection  among  healthcare  workers. 
These  studies  determined  what 
proportion  of  healthcare  workers  had 
ever  been  infected  with  HBV  and 
measured  prevalence  as  the  proportion 
of  workers  with  any  serological  marker 
of  past  or  present  HBV  infection.  Most 
of  the  studies  relied  upon  the  voluntary 


cooperation  of  the  study  population,  so 
there  is  some  chance  for  bias  to  be 
introduced  into  any  estimate  of  HBV 
prevalence.  Healthcare  workers  who 
know  they  are  infected  with  HBV  at  the 
time  of  study  or  who  know  they  are 
HBV  carriers  may  decline  to  participate 
in  a  study  which  they  may  feel  could 
jeopardize  their  careers.  This  would 
lead  to  an  underestimate  of  the 
prevalence  of  HBV  infection  among 
healthcare  workers.  However,  the 
inclusion  of  healthcare  workers  who 
engage  in  non-occupational  high  risk 
behaviors  could  potentially  lead  to  an 
overestimate  of  the  annual  HBV 
infection  risk. 

Jovanovich  et  al.  did  not  rely  upon 
voluntary  participation  in  their  study  of 
HBV  prevalence  among  workers  at  a 
1000-bed  community  hospital  in  Detroit 
(Ex.  4-14).  The  authors  reported  a  high 
prevalence  of  HBV  among  employees  in 
worksites  where  blood  and  other 
potentially  infectious  materials  are 
present  (Ex.  4-14).  All  new  employees 
were  screened  for  HBV  markers  at  the 
time  of  hire,  and  the  blood  tests  were 
repeated  every  six  months  thereafter  for 
all  employees  designated  as  being  at 
high  risk  for  HBV  infection.  In  the 
hemodialysis  unit,  these  tests  were 
repeated  monthly.  This  design  allowed 
investigators  to  determine  not  only  the 
HBV  prevalence  but  also  the  conversion 
rate  to  HBV  seropositivity  per  100 
employee-years.  Jovanovich  et  al. 
reported  the  highest  prevalence  of  HBV 
among  the  emergency  room  staff  (27.9%). 
followed  by  the  operating  room  staff 
(25.2%).  the  hemodialysis  unit  staff 
(17.2%),  the  dental  staff  and  oral  surgery 
(15.4%).  and  the  staff  of  the  intensive 
care  unit  (12.7%)  (Ex.  4-14).  The  authors 
did  not  state  what  proportions  of  the 
study  subjects  were  in  specific 
occupations  (e.g.,  physicians,  nurses, 
etc.).  The  emergency  room  staff 
experienced  the  highest  rate  of 
conversion  to  HBV  seropositivity  with  a 
conversion  rate  of  11.7  per  100 
employee-years  (Ex.  4-14). 


Like  Jovanovich  et  al.,  Dienstag  and 
Ryan  found  the  highest  prevalence  of 
serological  markers  for  HBV  among  the 
emergency  room  staff,  (specifically 
nurses),  in  a  study  of  workers  at  an  1100 
bed  urban  teaching  hospital  in  Boston 
(Ex.  4-13).  This  study  relied  upon 
voluntary  participation,  and  of  830  staff 
at  the  hospital,  624  or  75%  agreed  to 
participate.  Among  workers  with 
frequent  blood  contact,  the  prevalence 
of  HBV  serological  markers  was  21.2% 
versus  8.6%  for  workers  with  occasional, 
rare,  or  no  blood  contact  (p<.001).  The 
highest  rates  of  sero  positivity  were 
found  among  emergency  room  nurses, 
pathology  staff,  blood  bank  staff, 
laboratory  technicians,  intravenous 
teams,  and  surgical  house  officers.  The 
prevalence  of  HBV  serological  markers 
was  30%  among  emergency  room  nurses 
and  was  in  excess  of  15%  in  each  of  the 
other  groups.  Workers  with  less  contact 
had  HBV  serological  markers  at  rates 
between  5%  and  10%.  Four  of  thirty-two 
administrators.  (16%),  were  found  to 
have  serological  markers  of  HBV 
infection,  but  the  authors  stated  that  the 
high  observed  prevalence  among  this 
group  may  have  been  related  to  the 
inclusion  of  two  persons  known  to  be 
members  of  a  high  risk  group.  All  of 
these  groups  were  compared  to  a 
population  of  462  volunteer  blood 
donors,  which  had  a  5%  prevalence  of 
HBV  markers.  Neither  frequency  of 
patient  contact  nor  socioeconomic 
status  (SES),  as  measured  by  years  of 
education,  were  found  to  be  associated 
with  the  prevalence  of  HBV  serological 
markers.  SES  is  often  associated  with 
prevalence  of  HBV  infection  but  not 
among  this  cohort.  Indeed,  as 
demonstrated  in  Table  V-1,  among 
workers  with  a  comparable  level  of 
education,  frequency  of  blood  contact 
was  statistically  significantly  associated 
with  HBV  prevalence.  Prevalence 
increased  with  age  for  all  employees 
regardless  of  degree  of  blood  contact, 
but  prevalence  was  observed  to 
increase  with  years  in  occupation  only 
for  workers  with  frequent  blood  contact. 


Table  V-1.— Correlation  Between  Frequency  of  Blood  Contact  and  HBV  Prevalence  in  Hospital  Workers  With 
Uniform  Socioeconomic  Status  Measured  by  Years  of  Education  • 


Personnel 


Physicians' 
Nurses' 


Exposure  to  t>lood 


FfBQuent.... 
InfreQuer^.. 
Frequent.... 
Irtfrequenl.. 


81 
89 

104 
126 


No.  with  HBV 
man(ers(%) 


17  (21) 

7(8) 

22(21) 

11(9) 


Odds  ratio 


3.11 


Chl-square  (p- 
value) 


6.02 
(p<.02) 

7.18 
(p<.01) 


•  Data  from  Table  2  al  Dienstag  and  Ryan  (Ex.  4-13). 

'  Median  level  of  education  for  tt«e  physicians  was  20  years. 

'  Median  level  o(  education  lor  the  nurses  was  1 7  years. 
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Like  Jovanovich  et  al.,  Dienstag  and 
Ryan  found  the  highest  prevalence  of 
serological  markers  for  HBV  among  the 
emergency  room  staff,  (specifically 
nurses),  in  a  study  of  workers  at  an  1100 
bed  urban  teaching  hospital  in  Boston 
(Ex.  4-13).  This  study  relied  upon 
voluntary  participation,  and  of  830  staff 
at  the  hospital.  624  or  75%  agreed  to 
participate.  Among  workers  with 
frequent  blood  contact,  the  prevalence 
of  HBV  serological  markers  was  21.2% 
versus  8,6%  for  workers  with  occasional, 
rare,  or  no  blood  contact  (p<.001).  The 
highest  rates  of  sere  positivity  were 
found  among  emergency  room  nurses, 
pathology  staff,  blood  bank  staff, 
laboratory  technicians,  intravenous 
teams,  and  surgical  house  officers.  The 
prevalence  of  HBV  serological  markers 
was  30%  among  emergency  room  nurses 
and  was  in  excess  of  15%  in  each  of  the 
other  groups.  Workers  with  less  contact 
had  HBV  serological  markers  at  rates 
between  5%  and  10%.  Four  of  thirty-two 
administrators,  (16%),  were  found  to 
have  serological  markers  of  HBV 
infection,  but  the  authors  stated  that  the 
high  observed  prevalence  among  this 
group  may  have  been  related  to  the 
inclusion  of  two  persons  known  to  be 
members  of  a  high  risk  group.  All  of 
these  groups  were  compared  to  a 
population  of  462  volunteer  blood 
donors,  which  had  a  5%  prevalence  of 
HBV  markers.  Neither  frequency  of 
patient  contact  nor  socioeconomic 
status  (SES),  as  measured  by  years  of 
education,  were  found  to  be  associated 
with  the  prevalence  of  HBV  serological 
markers.  SES  is  often  associated  with 
prevalence  of  HBV  infection  but  not 
among  this  cohort.  Indeed,  as 
demonstrated  in  Table  V-1,  among 
workers  with  a  comparable  level  of 
education,  frequency  of  blood  contact 
was  statistically  significantly  associated 
with  HBV  prevalence.  Prevalence 
increased  with  age  for  all  employees 
regardless  of  degree  of  blood  contact, 
but  prevalence  was  observed  to 
increase  with  years  in  occupation  only 
for  workers  with  frequent  blood  contact. 


Contact  and  HBV  Prevai£nce  in  Hospital  Workers  With 

EASURED  BY  YEARS  OF  EDUCATION  • 


N 

No.  with  HBV 
maf1(ars(%) 

Odds  ratio 

CN-8quare(p- 
value) 



SI 
89 

104 
126 

17(21) 

7(8) 

22(21) 

11(9) 

3.11 
ZJBO 

6.02 
(p<.02) 

7.16 
(p<.01) 

Pattison  et  al.  reported  similar 
findings  of  the  relationship  between 
frequency  of  blood  contact  and  the 
prevalence  of  HBV  in  an  earlier  study 
conducted  between  1972  and  1974  at  a 
495  bed  urban  hospital  in  Arizona  (Ex. 
6-65).  The  study  population  was 
selected  from  consecutive  employees 
undergoing  yearly  physical  examination 
on  the  anniversary  of  their  initial 
employment  examination.  Except  for 
physicians,  study  participants  had  been 
affiliated  with  the  hospital  for  at  least 
two  years.  Over  99%  of  the  eligible 
employees,  excluding  physicians, 
representing  40%  of  all  hospital 
personnel  participated  in  the  study  (Ex. 


6-65).  The  overall  prevalence  of  HBV 
serological  markers  was  14.4%  (Ex.  6- 
65).  No  association  was  observed 
between  frequency  of  patient  contact 
and  prevalence  of  HBV,  but  the 
association  between  frequency  of  blood 
contact  and  prevalence  of  HBV  was 
statistically  significant  (p<.05)  (Ex.  6- 
65).  Among  workers  with  frequent  blood 
contact,  the  seroprevalence  of  HBV 
markers  was  18.9%;  for  workers  with 
occasional  blood  contact,  it  was  13.4%; 
and  for  workers  with  no  blood  contact, 
it  was  11.4%.  Socioeconomic  status,  as 
measured  by  the  Hollingshead  Index 
derived  from  educational  level  attained 
and  category  of  employment  (highest 


socioeconomic  level  corresponding  to 
Hollingshead  Index  1;  lowest 
socioeconomic  level  corresponding  to  < 
Hollingshead  Index  5).  was  statistically 
significantly  associated  with  HBV 
prevalence  but  only  when  categories  1 
through  4  were  combined  and  compared 
to  category  5.  Among  workers  with 
similar  Hollingshead  indices  (i.e. 
controlling  for  socioeconomic  status), 
workers  with  frequent  or  occasional 
blood  contact  were  twice  as  likely  to 
have  serological  markers  for  HBV  as 
were  workers  with  no  blood  contact  (Ex. 
6-65).  This  is  demonstrated  in  Table  V- 
2. 


Table  V-2.— Correlation  Between  Frequency  of  Blood  Contact  and  HBV  Prevalence  in  Hospttal  Workers  With  Similar 

Socioeconomic  Status  Measured  by  the  Hollingshead  Index  • 


Hollingshead  index  * 

• 

Exposure  to 
txood' 

N 

No.  wtth 

HBV 

marfcere(%) 

Odds  ratio 

CH-taim 
(fHMiue) 

1  and  2 _ 

Fr«q/Ooc 

136 

31 

125 

102 

41 

78 

302 

211 

18  (13.2%) 
2  (6.5%) 
20  (16.0%) 
9  (8.8%) 
13(31.7%) 
12  (15.4%) 
51  (16.9%) 
23  (10.9%) 

2.21 

1.09 

Never 

to<.2S) 

3and4 

Freq/Ooc 

1.97 

"2.'55 

2.56 

, 

(p<.10) 

5 

FfKj/OCC 

Nmw 

4.34 

(p<.0S) 

Total 

Freq/Occ 

1.66 

3.57 

Never 

(p<.10) 

(•)  Data  from  Table  3  of  Pattison  et  al.  (Ex.  6-«5). 

(*)The  Hollingshead  Index  is  a  measure  of  socioeconomic  status  derived  from  educational  level  attained  and  category  o(  amptoyment  The  highest 
socioeconomic  level  corresporxls  to  Hollingshead  Index  1 ;  the  lowest  socioecor)omic  level  corresporxts  to  Hollingshead  Index  5. 
O  Pattison  categonzed  blood  exposure  as  frequent  or  occasior«l  (Freq/Occ)  versus  never. 


In  a  more  recent  study  by  Hadler  et 
al.,  frequency  of  blood  contact  but  not 
frequency  of  patient  contact  was  again 
shown  to  be  strongly  related  to  HBV 
prevalence  (Ex.  4-16).  Of  all  employees 
at  three  urban  teaching  hospitals  and 
two  midwest  community  hospitals,  5,697 
(36%)  participated  in  this  study. 
Serological  markers  of  past  or  present 
HBV  infection  were  found  in  14.2%  of 
the  study  population  (Ex.  4-16).  For 
workers  with  frequent  blood  contact,  the 
prevalence  of  HBV  markers  increased 
with  duration  in  occupation  at  a  rate  of 
1.05  infection  per  100  person-years 
(R=.95;  p<.01),  and  for  workers  with 
occasional  blood  contact,  the  prevalence 
increased  at  a  rate  of  .71  infections  per 
100  person-years  (R=.85;  p  =  .05)  (Ex.  4- 
16).  Among  workers  with  no  blood 
contact.  HBV  prevalence  was  constant 
over  the  duration  of  employment.  Hadler 
et  al.  also  found  that  frequency  of 
needle  accidents  was  related  to  HBV 
prevalence.  Among  workers  with 
frequent  or  occasional  needle  accidents. 
HBV  prevalence  increased  with  duration 
in  occupation  at  a  rate  of  .80  infections 
per  100  person-years,  and  among 
workers  with  rare  needle  accidents, 
prevalence  increased  at  a  rate  of  .72 


infections  per  100  person-years  (Ex.  4- 
16).  Among  workers  who  reported  no 
needle  accidents,  the  increase  in  HBV 
prevalence  with  duration  in  occupation 
was  much  lower  (.24  infections  per  100 
person-years).  When  subjects  were 
stratified  into  groups  by  degree  of  blood 
contact,  frequency  of  needle  contact 
was  positively  associated  with  HBV 
infection  rates  only  in  persons  with 
frequent  blood  contact  and  not  in 
persons  having  occasional  or  no  blood 
contact  (Ex.  4-16). 

Needlesticks  and  cuts  with  sharp 
objects  are  by  no  means  the  only  way 
workers  with  exposure  to  blood  or  other 
potentially  infectious  material  can  be 
exposed  to  the  hepatitis  B  virus.  In  a 
study  of  the  transmission  of  HBV  in 
clinical  laboratory  areas,  Lauer  et  al. 
found  that  26  of  76  (34%)  environmental 
surfaces  sampled  were  positive  for 
hepatitis  B  surface  antigen  (HBsAg)  (Ex. 
6-56).  Samples  were  taken  in  a  dialysis 
room  specifically  used  for  patients  who 
had  HBV  infections  at  the  time  of 
dialysis.  In  addition,  samples  were 
collected  in  the  clinical  laboratory 
where  tests  were  done  on  blood  samples 
drawn  from  HBV-infected  dialysis 
patients.  The  HBsAg  was  found  on  the 


outside  of  6  of  11  (55%)  of  the  sampled 
blood-specimen  containers  and  4  of  9 
(44%)  of  the  sampled  serum-specimen 
containers  (Ex.  6-60).  The  gloves  and 
bare  hands  of  personnel  who  had 
contact  with  the  blood-  and  serum- 
specimen  containers  were  also  sampled, 
and  two  of  the  three  samples  taken, 
including  one  from  a  bare  hand,  were 
positive  for  HBsAg  (Ex.  6-50).  Other 
contaminated  surfaces  included  the 
handle  portion  of  pipetting  aids,  marking 
devices,  and  an  assay  instrument  for 
complete  determination  of  blood  cell 
counts.  The  authors  stated  that  their 
"data  indicate  that  transmission  of  HBV 
in  the  clinical  laboratory  is  subtle  and 
mainly  via  hand  contact  with 
contaminated  items  during  the  various 
steps  of  blood  processing.  These  data 
support  the  concept  that  the  portal  of 
entry  of  HBV  is  through  inapparent 
breaks  in  skin  and  mucous  membranes." 
(Ex.  6-56.  p.  513). 

(CJ  Quantitative  Assessment  of  HBV 
Risk 

OSHA's  quantitative  risk  assessment 
focuses  on  HBV  infecUon  in  healthcare 
workers  because  healtncare  workers 
with  occupational  exposure  to  blood  or 
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other  potentially  infectious  material 
constitute  the  only  occupational  group 
with  such  exposure  for  which  OSHA  has 
sufficient  data  to  quantitatively  estimate 
the  occupational  risk  of  HBV  infection 
(for  a  listing  of  occupations  included  see 
section  VII,  Table  VIM).  OSHA 
believes,  and  the  record  supports^t.  that 
it  is  the  exposure  to  blood  or  other 
potentially  infectious  material  that 
places  these  workers  at  risk  for  HBV 
and  not  some  other  factor  unique  to 
healthcare  workers.  This  conclusion  is 
borne  out  by  the  epidemiological  studies 
reviewed  in  the  previous  section. 
Further,  OSHA  believes  that  the  risk  to 
non-healthcare  workers  with 
occupational  exposure  is  similar  to  the 
risk  of  healthcare  workers.  Therefore. 
OSHA  will  use  the  data  available  for 
healthcare  workers  with  occupational 
exposure  to  predict  the  HBV  infection 
risk  to  any  worker  with  occupational 
exposure  to  blood  or  other  potentially 
infectious  material. 

Estimates  of  the  incidence  of  HBV 
'  infection  in  the  U.S.  population  in 
general  and  among  healthcare  workers 
in  particular  come  from  the  Hepatitis 
Branch  of  the  Center  for  Infectious 
Disease,  U.S.  Public  Health  Service's 
Centers  for  Disease  Control  (CDC). 
There  are  two  systems  for  collecting 
information  on  hepatitis:  The  CDC 
National  Morbidity  Reporting  System 
and  the  Viral  Hepatitis  Surveillance 
Program  (VHSP).  The  National 
Morbidity  Reporting  System  collects 
data  on  the  number  and  type  of  hepatitis 
infections  as  well  as  the  patients'  ages 
in  reported  cases.  The  VHSP  collects 
serological  and  epidemiological  data 
pertaining  to  risk  factors  for  the  disease 
(Ex.  6-217).  Based  on  the  1988  national 
hepatitis  surveillance  data,  the  CDC 
estimates  that  there  were  280.000  HBV 
infections  in  1968  in  the  U.S.  Of  these,  it 
is  estimated  that  8,700  were  in  persons 
whose  only  source  of  infection  was 
related  to  healthcare  employment  (Ex. 
298).  "This  estimate  is  derived  from 
cases  of  hepatitis  B  reported  to  the  Viral 
Hepatitis  B  Surveillance  Program 
(VHSP)  in  which  employment  as  a 
health  care  worker  was  the  only  source 
of  infection  and  from  surveillance  data 
in  the  Sentinel  Counties  Study  of  Viral 
Hepatitis."  (Ex.  298).  Only  a  fraction  of 
the  280.000  estimated  infections  are 
actually  reported  to  the  CDC  because 
most  infections  produce  no  symptoms 
and  people  are  unaware  that  they  have 
contracted  hepatitis  B.  Furthermore, 
even  when  people  become  ill  enough  to 
seek  medical  help,  the  disease  is  not 
always  correctly  diagnosed  or  faithfully 
reported.  CDC  estimates  that 
approximately  1  in  12  cases  of  hepatitis 


B  is  actually  reported  (Stephen  C. 
Hadler.  M.D..  Tr.  9/18/89.  p.  12).  For  its 
risk  assessment.  OSHA  will  use  the 
latest  available  data,  as  reported  by 
CDC  and  assume  that  exactly  280,000 
HBV  infections  occur  each  year. 
OSHA  estimates  that  there  are 
approximately  4.9  (4.897.595)  million 
healthcare  workers  with  occupational 
exposure  putting  them  at  risk  for 
bloodbome  diseases  including  HBV  (see 
Benefits  in  section  VII).  A  portion  of  the 
4.9  million  workers  are  not  at  risk  for 
HBV  infection  because  of  immunity. 
OSHA  estimates  that  approximately  2.6 
million  p.568,974)  adults  have  received 
either  the  plasma-derived  or  the  yeast 
hepatitis  B  vaccine  of  which 
approximately  2.0  million  (2,029,189)  are 
estimated  to  be  healthcare  workers  (See 
section  VII).  Further,  96%  of  the 
vaccinated  workers  are  considered  to 
have  achieved  immunity  to  further 
infection  (Ex.  292).  In  addition,  CDC 
estimates  that  between  15%  and  30%  of 
healthcare  workers  with  occupational 
exposure  (734.700  to  1,469,400)  have 
already  been  infected  with  HBV  and  are 
now  immune  to  further  infection  (Ex.  6- 
199). 

The  number  of  people  vaccinated,  as 
estimated  by  OSHA,  differ  slightly  from 
those  reported  by  Merck  Sharp  and 
Dohme  (Merck)  (Ex.  292).  In  their  post- 
hearing  comment  Merck  reported  sales 
of  approximately  5.6  million  doses  of  the 
three-dose  series  of  HEPTAVAX-B  and 
3.0  million  doses  of  the  three-dose  series 
of  RECOMBIVAX-B  (Ex.  292).  The 
company  then  extrapolated  from  the 
sales  figures  that,  at  a  minimum,  2.9 
million  people  have  received  the  three- 
dose  series  of  the  hepatitis  B  vaccine 
(Ex.  292).  Further.  Merck  estimated  85% 
of  2.9  million,  or  2.5  million  are  currently 
in  the  work  force  covered  by  the 
proposed  standard  (Ronald  W.  Ellis, 
M.D.,  Tr.  9/18/89,  p.  77).  The 
discrepancy  between  Merck's  and 
OSHA's  numbers  may  be  explained  by 
the  fact  that  Merck's  estimate  reflects 
company  sales  and  not  necessarily 
amount  of  vaccine  actually  used,  where 
OSHA's  estimate  reflects  the  minimum 
number  of  vaccinated  people  who  have 
received  the  three-dose  regimen  as 
derived  from  the  Agency's  survey  (Exs. 
264;  266).  For  the  risk  assessment,  the 
Agency  will  use  the  results  from 
OSHA's  survey  as  being  more  reflective 
of  the  actual  number  of  healthcare 
employees  who  are  fully  protected 
against  HBV  infection.  However,  the 
survey  most  likely  underestimates  the 
number  of  vaccinated  individuals 
because  not  everyone  will  receive  the 
three-dose  regimen. 


There  is  abundant  testimony  and 
other  evidence  in  the  record 
demonstrating  the  effectiveness  of  the 
vaccine.  Protective  HB  antibody  levels 
were  present  in  over  96%  of  healthy 
adults  who  have  received  the  series 
(Ronald  W.  Ellis.  M.D..  Tr.  9/18/89.  p.  86; 
Ex.  292).  Therefore.  OSHA  estimates 
that  (2.029.189  x  .96)  =  1.948.021  workers, 
are  immune  to  HBV  as  the  result  of 
vaccination.  Prior  infection  and 
vaccination,  remove  between  2.833.000 
and  3,390,500  from  the  pool  of  4.9  million 
healthcare  workers  with  occupational 
exposure,  leaving  between  2,065,000  and 
2,507.500  workers  at  risk  for  HBV 
infection.  To  estimate  the  number  of 
healthcare  workers  at  risk  OSHA  did 
the  following:  The  number  of  healthcare 
workers  immune  from  vaccination 
(1.948,000)  was  first  subtracted  from  the' 
total  number  at  risk  (4,898,000).  The 
remaining  pool  was  further  reduced  by 
either  15%  or  30%  to  account  for  the 
range  of  people  who  are  immune  to 
hepatitis  B  because  of  previous 
infections. 

Of  the  280,000  HBV  infections  each 
year  (based  on  1988  Hepatitis 
Surveillance  data),  CDC  estimates  that 
8,700  cases  occur  in  health  care  workers 
with  occupational  exposure  (Ex.  298).  If 
between  2,065,000  and  2,507,500 
healthcare  workers  are  at  risk,  then  the 
annual  HBV  infection  rate  for  these 
workers  is  between  3.47  and  4.21  per 
1,000  exposed  workers  (See  Table  V-3). 
OSHA's  estimate  of  the  annual  HBV 
infection  rate  is  an  empirical  estimate  of 
the  probability  of  HBV  infection  for 
healthcare  workers  exposed  to  blood  or 
other  potentially  infectious  materials 
who  lack  immunity  either  because  of 
prior  infection  or  vaccination.  This 
estimate  of  the  annual  HBV  infection 
risk  applies  to  the  population  of 
healthcare  workers  with  occupational 
exposure  and  not  to  a  specific 
healthcare  worker  picked  at  random. 
The  estimate  of  the  annual  HBV 
infection  risk  for  a  healthcare  worker 
who  has  been  vaccinated  or  has  been 
previously  infected  (i.e.  is  immune  to 
HBV)  is  zero.  The  annual  HBV  infection 
risk  for  any  healthcare  worker  with 
occupational  exposure  randomly 
selected  will  depend  entirely  upon  the 
immune  status  of  that  worker. 

Clearly  it  is  possible  for  workers  with 
exposure  to  blood  to  become  infected 
with  HBV  by  means  other  than 
occupational  exposure.  The  virus  can  be 
transmitted  sexually  and  by  non- 
occupational exposure  to  blood.  In 
addition,  over  50%  of  all  cases  of  HBV 
reported  to  the  Centers  for  Disease 
Control  in  1985  had  no  known  risk 
factors  (Ex.  6-217). 
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There  is  abundant  testimony  and 
other  evidence  in  the  record 
demonstrating  the  effectiveness  of  the 
vaccine.  Protective  HB  antibody  levels 
were  present  in  over  96%  of  healthy 
adults  who  have  received  the  series 
(Ronald  W.  Ellis.  M.D..  Tr.  9/18/89,  p.  86; 
Ex.  292).  Therefore.  OSHA  estimates 
that  (2,029,189  x  .96)  =  1,948,021  workers, 
are  immune  to  HBV  as  the  result  of 
vaccination.  Prior  infection  and 
vaccination,  remove  between  2,833,000 
and  3.390,500  from  the  pool  of  4.9  million 
healthcare  workers  with  occupational 
exposure,  leaving  between  2,065,000  and 
2,507,500  workers  at  risk  for  HBV 
infection.  To  estimate  the  number  of 
healthcare  workers  at  risk  OSHA  did 
the  following:  The  number  of  healthcare 
workers  immune  from  vaccination 
(1.948,000)  was  first  subtracted  from  the 
total  number  at  risk  (4,898,000).  The 
remaining  pool  was  further  reduced  by 
either  15%  or  30%  to  account  for  the 
range  of  people  who  are  immune  to 
hepatitis  B  because  of  previous 
infections. 

Of  the  280,000  HBV  infections  each 
year  (based  on  1988  Hepatitis 
Surveillance  data),  CDC  estimates  that 
8.700  cases  occur  in  health  care  workers 
with  occupational  exposure  (Ex.  298).  If 
between  2.065.000  and  2,507.500 
healthcare  workers  are  at  risk,  then  the 
annual  HBV  infection  rate  for  these 
workers  is  between  3.47  and  4.21  per 
1,000  exposed  workers  (See  Table  V-3). 
OSHA's  estimate  of  the  armual  HBV 
infection  rate  is  an  empirical  estimate  of 
the  probability  of  HBV  infection  for 
healthcare  workers  exposed  to  blood  or 
other  potentially  infectious  materials 
who  lack  immunity  either  because  of 
prior  infection  or  vaccination.  This 
estimate  of  the  annual  HBV  infection 
risk  applies  to  the  population  of 
healthcare  workers  with  occupational 
exposure  and  not  to  a  specific 
healthcare  worker  picked  at  random. 
The  estimate  of  the  annual  HBV 
infection  risk  for  a  healthcare  worker 
who  has  been  vaccinated  or  has  been 
previously  infected  (i.e.  is  immune  to 
HBV)  is  zero.  The  annual  HBV  infection 
risk  for  any  healthcare  worker  with 
occupational  exposure  randomly 
selected  will  depend  entirely  upon  the 
immune  status  of  that  worker. 

Clearly  it  is  possible  for  workers  with 
exposure  to  blood  to  become  infected 
with  HBV  by  means  other  than 
occupational  exposure.  The  virus  can  be 
transmitted  sexually  and  by  non- 
occupational exposure  to  blood.  In 
addition,  over  50%  of  all  cases  of  HBV 
reported  to  the  Centers  for  Disease 
Control  in  1985  had  no  known  risk 
factors  (Ex.  6-217). 


Several  commenfers  viewed  OSHA's 
estimates  as  being  overestimates  of  the 
true  risk  by  stating  that  OSHA  did  not 
appropriately  consider  the  fact  that  most 
healthcare  workers  who  are  infected 
with  hepatitis  B  probably  contracted 
their  infection  due  to  factors  outside  the 
workplace  (Ex.  20-2879C).  In  fact, 
OSHA  took  measures  to  exclude  the 
effect  of  high  risk  behaviors  in 
healthcare  workers  by  estimating  the 
risk  attributable  to  occupational 
exposure.  The  risk  attributable  to 
occupational  exposure  is  the  difference 
between  the  risk  faced  by  exposed 
workers  and  the  background  risk  faced 
by  the  general  population.  In  order  to 
remove  that  portion  of  HBV  cases  in 
healthcare  workers  that  might  be  due  to 
IV  drug  use  or  other  known  risk  factors, 
the  Agency  subtracted  from  the 
healthcare  worker  risk  the  background 


(population)  risk  of  HBV  infection.  Dr. 
Stephen  Hadler.  an  expert  on  viral 
hepatitis  from  the  Hepatitis  Branch  of 
the  CDC,  supported  this  methodology  of 
calculating  the  risk  of  HBV  infection 
attributable  to  occupational  exposure  in 
his  testimony  (Stephen  C.  Hadler.  M.D., 
Tr.  9/18/89.  p.  36). 

There  were  193.220,000  residents,  over 
the  age  of  15,  in  the  U.S.  in  1988  (Ex.  L6- 
665)  (note:  Exhibit  L6-665  is  an  updated 
version  of  Exhibit  6-389.  Reliance  on  the 
old  data  would  not  have  changed  the 
results  of  the  annual  HBV  infection, 
rate).  Of  these,  it  is  estimated  that  4.8% 
(approximately  9.3  million)  have  been 
infected  with  hepatitis  B  and,  therefore, 
are  immune  (Ex.  6-390).  In  addition,  we 
will  assume  that  all  of  the  2,569,000 
persons  who  have  received  the  hepatitis 
B  vaccine  are  adults  and  that  06%  of 
them  (2,466,000)  are  immune.  Therefore, 
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of  the  193  million  adults  in  the  U.S., 
approximately  182  million  are  at  risk  of 
HBV  infection.  The  number  of  adults  at 
risk  in  the  U.S.  was  estimated  by  first 
removing  the  number  of  adults  immune 
from  vaccination  (2.466,000)  from  the 
total  population  and  subsequently 
reducing  the  remaining  pool  by  4.8%. 
Given  that  there  are  280.000  cases  of 
infection  each  year,  the  annual  infection 
rate  is  1.54  infections  per  1000  adults. 
This  estimated  infection  rate  for  the 
entire  adult  population  constitutes  the 
background  risk  for  HBV.  In  other 
words.  OSHA  estimates  that  the 
probability  that  an  adult  in  the  U.S.  will 
be  infected  with  HBV  this  year  is  .00154. 
Estimates  of  the  populations  at  risk  and 
their  HBV  infection  rates  are  given  in 
Table  V-3. 


Table  V-3.— EsrtMATE  of  Populations  at  Risk  for  HBV  Infection  ■ 


Number  in  population.. 

Percent  Immune ' 

Number  immune 

Number  vaccinated 

Percent  vaccinated 


Number  immune  from  vaccinabon  ^..„ 

Number  at  risk „ „ _. ~. 

Annual  HBV  Infection  rate  par  1,000  expoted  healthcare  workars  nirho  lack  immunity . 


U.S.  adutts 

Haattttcare  worXert  wtth 

193.220.000 

4.898.000 

4.80 

15-30 

9.275,000 

734.700-1,469,400 

2.569.000 

2,029,000 

133 

4143 

2,466.000 

1.948.000 

181,598.000 

2.065.000-2.507,500 

1.542 

3.470-4.213 

*  Most  numbers  have  t>een  rounded  to  the  nearest  thousand. 

'  This  assumes  vacanatKXi  efficacy  to  be  96%.  ,_ 

'Percent  immune  Is  the  proportion  of  the  population  wfiich  has  already  been  infected  with  the  HB  virua.  Previooi  infection  confers  Hte-tong  immunity 


OSHA's  estimate  of  the  background 
risk  of  HBV  infection  is  probably  much 
higher  than  the  actual  risk  faced  by  most 
adults.  Certain  behaviors  are  known  to 
substantially  increase  the  risk  of  HBV 
infection,  but  not  all  adults  engage  in 
these  behaviors  with  equal  probability. 
For  example,  a  recent  General  Social 
Survey  conducted  in  early  1988  recorded 
homosexual  activity  among  3.2%  of  504 
sexually  active  men  in  the  previous  12 
months,  yet  the  proportion  ofUBV  cases 
associated  with  homosexual  activity  in 
1987  in  the  CDC's  Sentinel  County  study 
was  9%,  nearly  three  times  as  large  as 
the  percentage  of  homosexual  activity 
reported  (Exs.  6-342;f-321).  Intravenous 
drug  users,  who  accOTnted  for  28%  of  the 
HBV  cases  in  1987  in  the  same  CDC 
study,  are  another  group  which  are 
disproportionately  represented  in  the 
number  of  HBV  cases  as  compared  to 
their  number  in  the  adult  population. 
Removing  the  HBV  cases  associated 
with  homosexual  activity  and  IV  drug 
use  from  the  annual  number  of  cases 
and  removing  adult  men  who  engage  in 
homosexual  activity  and  IV  drug  users 
from  the  population  at  risk  would 


substantially  reduce  OSHA's  estimate  of 
the  background  risk  of  infection  because 
a  greater  proportion  of  cases  would  be 
removed  from  the  number  of  HBV  cases 
(i.e.  the  numerator)  than  the  proportion 
of  people  removed  from  the  population 
at  ri^k  (i.e.  the  denominator). 
Unfortunately,  there  are  no  reliable 
estimates  of  the  number  of  people 
engaging  in  high  risk  behaviors  such  as 
homosexual  activity  or  IV  drug  use.       -^ 
Therefore,  OSHA  must  rely  on  its 
estimate  of  1.54  HBV  infections  per  1000 
adults  as  its  estimate  of  the  background 
risk,  but  the  Agency  is  aware  that  the 
true  risk  for  most  adults  in  the  U.S.,  and 
therefore  the  background  risk  for 
healthcare  workers,  is  probably  much 
lower. 

As  outlined  in  the  discussion  of  the 
health  effects  of  HBV,  there  are  a 
number  of  possible  outcomes  following 
infection.  Between  two  thirds  and  three 
fourths  of  all  infections  result  in  either 
no  symptoms  of  infection  or  a  relatively 
mild  flu-like  illness.  Between  25%  and 
33%  of  the  infections,  however,  take  a 
much  more  severe  clinical  course.  As 
noted  above,  the  symptoms  include 


jaundice,  dark  urine,  extreme  fatigue, 
anorexia,  nausea,  abdominal  pain,  and 
sometimes  joint  pain,  rash,  and  fever. 
For  its  risk  assessment,  OSHA  will  use 
the  lower  estimate  of  25%  as  the 
proportion  of  HBV  infections  which  take 
a  more  severe  clinical  course. 
Hospitalization  is  required  in  about  20% 
of  the  more  severe  clinical  cases. 

CDC  estimates  that  2.225%  of  HBV 
infections  lead  to  death  (Ex.  6-392). 
Death  from  fulminant  hepatitis  occurs  in 
0.125%  of  cases  (Ex.  6-392).  Death  from 
cirrhosis  of  the  liver  is  estimated  to 
occur  in  1.7%  of  cases,  and  death  from 
primary  hepatocellular  carcinoma  is 
estimated  to  occur  in  0.4%  of  cases  (Ex. 
6-392).  Between  5%  and  10%  of 
individuals  infected  with  HBV  become 
chronic  carriers  otthe  virus  (Ex.  6-392). 
These  individuals  represent  a  pool  from 
which  the  disease  may  spread.  About 
25%  of  the  chronic  carriers  suffer  from 
chronic  active  hepatitis  (Ex.  6-392).  The 
estimated  numbers  of  infections  that 
result  in  any  of  these  outcomes  each 
year  in  both  the  adult  population  and  in 
the  population  of  healthcare  workers  is 
presented  in  Table  V-4.  Among  the 
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adult  population,  approximately  182 
million  persons  are  estimated  to  be  at 
risk  for  HBV.  As  shown  in  Table  V-3. 
there  are  between  2,065.000  and 
2.507,500  healthcare  workers  annually  at 
risk  for  HBV  infection.  Using  the 
estimates  of  annual  HBV  infections  from 
Table  V-4  and  the  population  estimates 
from  Table  V-4.  the  annual  risk  of  HBV 


infection  for  the  adult  population  and  for 
any  healthcare  woricer  with 
occupational  exposure  have  been 
calculated  and  are  presented  as  rates 
per  1.000  exposed  workers  in  Table  V-5. 
A  healthcare  worker  is  defined  as 
anyone  employed  in  the  healthcare 
industry.  It  includes  persons  working  in 
medical  and  dental  labs,  nursing  homes. 


dialysis  centers,  housekeeping  staff  as 
well  as  doctors  and  nurses.  OSHA 
assumes  that  the  annual  risk  of  HBV 
infection  for  workers  with  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials  is  similar  to  that  of 
healthcare  workers  with  equivalent 
exposures. 


lABtE  V-4.— ESTIMATES  OF  THE  NUMBER  OF  ANNUAL  HBV  INFECTIONS  AND  OUTCOMES  IN  THE  U.S.  POPULATION  AND  AMONG 
HEALTHCARE  WORKERS  EXPOSED  TO  BLOOD  OR  OTHER  POTENTIALLY  INFECTIOUS  MATERIAL  » 


i 


HBV  Infections 

CtncH  WneM  (25%) — 

Ho>p»Wfti«rt  (5%) 

HBV  earner  (5%-10%> 

Ctirty»ic  HBV  (25%  Carriers).. 

Fulminant  Deatti  (.125%) 

Death— Cirrliosis  (1.7%) 

Deatt>-PHC  » (0.4%) 

All  Deattw  (2.225%)- 


U.S.  adults 


280.000 

70.000 

14.000 

14.000-28,000 

3.500-7,000 

350 

4.760 

1,120 

6.230 


Healtticare  workers  with 
occupational  exposure 


8.700 

2,175 

435 

435-670 

109-218 

11 

148 

35 

194 


•  D»i  from  Ex  298  and  Ex.  6-392 
'Pnrnary  HepatoceNutar  carcinoma. 


Table  V-6  presents  the  risk 
attributable  to  occupational  exposure 
for  HBV  infection  and  its  outcomes  per 
1000  exposed  workers.  Thp  annual  risk 
attributable  to  occupational  exposure  is 
simply  the  difference  between  the 
annual  risk  faced  by  exposed  workers 
and  the  annual  risk  faced  by  the  adult 
population,  both  given  in  Table  V-5. 
Because  Section  (6){b)(5)  of  the  OSH  Act 
states  that  no  employee  shall  suffer 
"material  impairment  of  health  or 


functional  capacity  even  if  such  an 
employee  has  regular  exposure  to  the 
hazard  dealt  with  *  *  *  for  the  period  of 
his  working  life".  OSHA  has  converted 
the  attributable  annual  risk  into  an 
attributable  lifetime  risk  on  the 
assumption  that  a  worker  is  employed  in 
his  or  her  occupation  for  45  years.  Table 
V-6  shows  that  for  every  1000  workers 
with  occupational  exposure  to  blood  or 
other  potentially  infectious  material, 
between  83  and  113  will  become 


infected  with  HBV  over  the  course  of 
their  working  lifetime  because  of 
occupational  exposure  to  the  virus.  Of 
these.  21  to  30  will  suffer  clinical  illness 
and  4  to  6  will  need  hospitalization. 
Between  4  and  12  of  the  cases  with 
clinical  illness  will  become  chronic 
carriers,  and  1  to  3  of  them  will  suffer 
from  chronic  hepatitis.  HBV  infection 
from  occupational  exposure  will  lead  to 
the  death  of  2  to  3  of  these  1000  exposed 
workers. 


Table  V-5.— Estimates  of  the  Annual  Risk  for  HBV  Infection  and  Its  Outcomes  in  the  U.S.  Adult  Population  and  Among 
Healthcare  Workers  Exposed  to  Blood  or  Other  Potentially  Infectious  Material  • 


HBV  Inlectiora 

Clinical  Illness  (25%).. 
Hosprtakzed  (5%).. 


HBV  Carrier  (5%-10%) 

Oifonic  HBV  (25%  Carriers).. 

FtAninant  Deatti  (.125%) 

De«lh-OrTtx»is  (1.7%)__ 

Death— PHC '  (0.4%) 

All  Deaths  (2.225%) 


US.  adults 


1.542 
0.386 
0.077 
0.077-0.154 
0.01 9-0.039 
0.002 
0.026 
0.006 
0.034 


HeaRhcare  workers  with 
occt^tabonal  exposure " 


3.470-4.213 
0  866-1.053 
0.174-0.211 
0.174-0  421 
0  043-0  105 
0.004-0  005 
0.059-0.072 
0.014-0.017 
0.077-0.094 


*  Risks  are  expressed  as  ttie  nu(T)t>er  of  events  per  1 .000  exposed  heatttxafe  workers  wt>o  lack  immunity  t 

*  Rsks  lor  expoaed  workers  are  esttmated  assuming  15%  and  30%  o«  Ihe  workers  had  a  previous  infection  and  are  thus  immune. 
'  Primary  Hepatocellular  carcinoma 

Table  V-6.— HBV  Risk  Attributable  to  Occupational  Exposure  for  Healthcare  Workers  Exposed  to  Blood  or  Other 

Potentially  Infectious  Material  •• " 


HBV  Intectioos 

Clinical  Illness  (2S%) 

Hospttafaed  (5%) 

HBV  Carrier  (5%-10%) 

Chronic  HBV  (25%  Carriers).. 

Fulminant  Death  (.125%) 

Death— arrhosls  (1.7%) 


Annual  risk' 


1928-2  671 
0482-0.666 
0096-0.134 
0096-0.267 
0024-0.067 
0002-0.003 
0.033-0  045 


Lifetime  occupational  risk ' 


83.18-113.40 
21.46-29.61 
4.33-5.99 
4  33-11.95 
1.08-3.00 
0.11-0.15 
1.47-2.04 
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population  and  for 
r  with 

a  have  been 
isented  as  rates 
•kere  in  Table  V-5. 
s  defined  as 
he  healthcare 
ersons  working  in 
bs,  nursing  homes. 


dialysis  centers,  housekeeping  staff  as 
well  as  doctors  and  nurses.  OSHA 
assumes  that  the  annual  risk  of  HBV 
infection  for  workers  with  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials  is  similar  to  that  of 
healthcare  workers  with  equivalent 
exposures. 


CTiONS  AND  Outcomes  in  the  U.S.  Population  and  Among 
Other  Potentially  Infectious  Material  • 


.. 

HMlthcare  wofters  with 

U.S.  aduns 

occupational  exposure 

280,000 

8,700 

70.000 

2,175 

14.000 

435 

14,000-28,000 

435-870 

3.500-7,000 

109-218 

350 

11 

4,760 

148 

1,120 

35 

6,230 

194 

iren  if  such  an 

infected  with  HBV  over  the  course  of 

exposure  to  the 

their  working  lifetime  because  of 

*  for  the  period  of 

occupational  exposure  to  the  virus.  Of 

4A  has  converted 

these,  21  to  30  will  suffer  clinical  illness 

al  risk  into  an 

and  4  to  6  will  need  hospitalization. 

isk  on  the 

Between  4  and  12  of  the  cases  with 

rker  is  employed  in 

clinical  illness  will  become  chronic 

for  45  years.  Table 

carriers,  and  1  to  3  of  them  will  suffer 

lery  1000  workers 

from  chronic  hepatitis.  HBV  infection 

posure  to  blood  or 

from  occupational  exposure  will  lead  to 

ctious  material. 

the  death  of  2  to  3  of  these  1000  exposed 

viU 

become 

workers. 

I  and  Its  Outcomes  in  the  U.S.  Adult  Population  and  Among 
\  Other  Potentially  Infectious  Material' 


Heatthcare  workers  writh 

U.S.  adults 

occ»i»)at)Ooal  exposure  ' 

1.542 

3.470-4.213 

0.366 

0  868-1053 

0.077 

0.174-0.211 

0.077-0.154 

0.174-0.421 

0.019-0.030 

0.043-0  105 

0.002 

0.004-0  005 

0.026 

0.059-O.072 

0.006 

0.014-0.017 

0.034 

0077-0.094 

forkers  iwho  lack  immurMty. 

Lars  had  a  prevkNA  intedion  and  are  thus  immune. 


ure  for  Healthcare  Workers  Exposed  to  Blood  or  Other 
nous  Material  •• " 


Annual  risk' 

Lifetime  occupational  risk  ' 

1.928-2671 

83.18-113.40 

0.482-0.668 

21.46-29.61 

0.096-0.134 

4.33-5.99 

0.096-0.267 

4.33-11.95 

0.024-0.067 

1.08-3.00 

0.002-0.003 

0.11-0.15 

0033-0.045 

1.47-2.04 
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Table  V-6.— HBV  Risk  Attributable  to  Occupational  Exposure  for  Healthcare  Workers  Exposed  to  Blooo  or  Other 

PoTENTiAav  Infectious  Material  ••  "—Continued 

Ann(<ail  risk  * 

UMIme  occupationit  risk« 

Death— PHC  (0.4%). .    ..._     

All  Deaths  (2.225%) —.- 

1                 0.008-0.011 
'                 0043-0059 

0J5-0  48 
193-267 

*  Risks  are  expressed  as  the  number  o<  events  per  1 .000  exposed  tieatthcare  wodcers  who  lack  immunity 

'  The  nsk  anntjutatjte  (o  occupational  exposure  is  the  difference  between  the  annual  risk  iaoed  by  exposed  workers  and  the  annual  rtsk  faced  by  the  adult 
population,  both  given  m  Tat>te  V-S 

'  Risks  for  exposed  workers  are  estimated  assuming  15%  and  30%  of  ttie  workers  had  a  previous  infection  and  are  ttms  immune 

•Assumes  45  years  of  occupational  exposure  and  is  calculated  as  (  1  -  (  1  -  p  >*•  1.  where  p  li  the  annual  nsk  divided  by  1.000.  Assumes  p  s  constant 
throuQh  feme. 


.  OSHA's  estimate  of  the  risk  of  HBV 
infection  attributable  to  occupational 
exposure  to  blood  or  other  potentially 
infectious  material  is  most  likely  an 
underestimate  of  the  true  risk.  As  noted 
above,  the  true  risk  of  HBV  infection 
among  the  majority  of  U.S.  adults  is 
probably  much  lower  than  OSHA's 
estimate  of  the  background  risk  since 
the  majority  of  adults  do  not  engage  in 
the  high  risk  behaviors  associated  with 
a  large  proportion  of  HBV  infections.  By 
overestimating  the  background  risk, 

OSHA  has  probably  underestimated  the 
risk  attributable  to  occupational 
exposure.  In  addition.  OSHA's  estimate 
of  the  number  of  people  with  immunity 
to  hepatitis  B  because  they  have  been 
vaccinated  reflects  the  minimum  number 
of  vaccinated  people  who  have  received 
the  three-dose  regimen.  However, 

OSHA's  survey  most  likely 
underestimates  the  number  of 
vaccinated  individuals  because  not 
everyone  receives  the  three-dose 
regimen.  In  doing  so,  OSHA's  estimate 
of  HBV  risk  attributable  to  occupational 
exposure  may  be  slighUy 
underestimated. 

Nonetheless.  OSHA's  calculations 
show  that  wori(ers  with  occupational 
exposure  are  at  a  substantially 
increased  risk  of  infection,  clinical 
illness,  hospitalization,  chronic 
hepatitis,  and  death  over  the  course  of 
their  working  lifetimes.  These  workers 
are  at  an  increased  risk  of  becoming 
HBV  carriers  which  is  frequently 
associated  with  serious  chronic  illness 
and  of  transmitting  the  infection 
sexually  and  perinatally. 

Since  19B2.  a  plasma-derived  hepatitis 
B  vaccine.  HEPTAVAX  B.  has  been 
available.  In  July  of  1986,  a  genetically 
engineered  hepatitis  B  vaccine. 

RECOMBIVAX  HB.  manufactured  by 
Merck  Sharp  &  Dohme.  was  licensed  by 
the  U.S.  Food  and  Drug  Administration. 
In  August  of  1989,  a  second  recombinant 
UNA  hepatitis  B  vaccine.  ENGERIX  B, 


manufactured  by  SmithKline  and 
Beecham.  was  approved  for  marketing 
in  the  United  States  by  the  U.S.  Food 
and  Drug  Administration  (Jerome  A. 
Boscia,  M.D.,  Tr.  12/19/89,  p.985).  "Due 
to  the  increasing  popularity  of  Merck's 
alternative  recombinant  vaccine,  as  well 
as  the  increasing  dlfficiilty  of  obtaining 
plasma  suitable  for  the  manufacturing 
process.  HEPTAVAX  B  is  no  longer  in 
production"  (Ronald  W.  Ellis,  M.D..  Tr. 
9/18/89.  p.  74).  All  vaccines  have  proven 
to  be  highly  effective  in  preventing^ 
hepatitis  B  infection  in  high  risk 
populations.  When  given  in  the 
recommended  three  dose  series,  Merck 
Sharp  &  Dohme  reports  that 
RECOMBIVAX  HB  has  been  found  to 
induce  protective  antibodies  in  over  95% 
of  healthy  adults  20-39  years  of  age.  but 
like  the  plasma-derived  vaccine,  the 
new  vaccine  induced  a  somewhat  lower 
antibody  response  in  older  adults  (Ex.  6- 
176).  Although  it  was  stated  during 
testimony  that  large-scale  studies 
directly  measuring  the  efficacy  of  the 
recombinant  hepatitis  B  vaccine  in 
adults  have  not  been  done,  Merck  has 
spoiteored  numerous  clinical  studies  of 
vaccine  immunogeoicity.  The  vaccine's 
immunogenicity  is  impacted  by  the  age 
of  the  recipient  with  response  rates 
lower  in  older  adults  than  in  younger 
adults.  When  a  weighted  averagr  was 
taken  to  account  for  the  age  distni'ution 
of  the  recipients,  it  was  determined  that 
96.4%  of  the  healthy  adults  who  rrxeive 
the  recombinant  vaccine  df-vtlopcd 
protective  levels  of  antibody.  However, 
when  the  data  were  adjusted  to  account 
for  the  difference  between  the  age 
distribution  of  employees  covered  by 
this  standard  and  the  age  distribution  of 
recipients  of  the  vaccine  in  the  Merck 
study  the  immunogenicity  rate  was 
adjusted  down  to  92.7  percent  (Ronald 
W.  Ellis,  M.D..  Tr.  9/18/89,  pp.85-86). 
Based  on  Merck's  latest  data,  the 
seroconversion  rate  using 
RECOMBIVAX  HB  is  expected  tc  reach 
99%  when  given  in  the  recommended 
three-dose  series  to  healthy  adults 


between  20  and  29  years  old  (Ex.  292). 
To  estimate  the  remaining  occupational 
risk  after  vaccination.  OSHA  will 
assume  a  96%  vaccine  efficacy  rale 
instead  of  92.7%.  which  is  Merck's 
estimate  of  vaccine  efficacy  adjusted  for 
the  age  distributioii  of  those  covered  by 
this  standard  Although  the  final 
estimate  of  92.7%  was  provided  to 
OSHA,  Merck  did  not  provide  the  basic 
data  and  underlj'ing  methodology  based 
upon  which  this  estimate  was  derived. 
Therefore,  the  Agency  is  unable  to 
duplicate  these  results  and  determine 
the  accuracy  of  these  figures.  By 
assuming  96%.  OSHA  may  be 
underestimating  the  remaining  risk  to 
workers  with  occupational  exposure. 
OSHA  believes  that  administration  of 
the  hepatitis  B  vaccine  will  lead  to  a 
significant  reduction  in  the  HBV 
infection  risk  faced  by  workers  with 
occupational  exposure  to  blood  or  other 
potentially  infectious  material. 

OSHA  estimates  that  there  are 
between  2.517.649  and  3.057.145 
healthcare  and  other  workers  with 
occupational  exposure  who  are  both  at 
risk  for  HBV  and  covered  by  this 
standard  (see  Table  VIM.)  If  all  of  these 
workers  were  vaccinated  with  a  96% 
effective  hepatitis  B  vaccine,  then  over 
45  years  (a  working  lifetime  under  the 
Act),  OSHA  estimates  that  between 
244.000  and  274.000  HBV  infections 
would  be  prevented,  between  61.000  and 
68,500  cases  of  clinical  illness  would  be 
prevented,  and  between  5.400  and  6,100 
deaths  would  be  prevented.  The 
estimated  number  of  HBV  infections 
prevented  is  calculated  as  follows:  the 
number  of  workers  (at  risk  and  covered 
by  the  standard)  is  multiplied  by  the 
lifetime  occupational  exposure  risk 
(given  in  Table  V-6)  and  by  0.96  to 
account  for  the  vaccine  efficacy.  The 
estimated  number  of  HBV  infections  and 
their  outcomes  which  would  be 
prevented  by  this  provision  are 
presented  in  Table  V-7. 
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Table  V-7.— Infections  and  Outcomes 
Prevented  in  Healthcare  Workers 
With  45-Year  Working  Lifetime  of 
Occupational  Exposure  to  Blood 
OR  Other  Potentially  Infectious 
Materials  After  Administration  of 
Hepatitis  B  Vaccine  with  96% 
Efficacy  ■ 


Number  prevented  * 

HBV  Infections ~ 

244.122-274,081 

Onical  Illness  (25%) 

61.031-68.520 
12,206-13.704 

HBV  Cwrtor  (5%-10%) 

Chronic  HBV  (25% 

Camefs) 

Fuhninam  Death  (.125%)... 
DMth— C»rhosis  (1.7%).... 
Death— PHC  (0.4%) 

12,206-27,408' 

3,052-6,852 

305-343 

4,150-4.659 

976-1,096 

All  Deaths  (2  225%) 

5,432-6,098 

•  Nufnt>er8  are  calculated  assuming  that  vaccine  is 
given  to  all  workers  with  occupational  exposure  who 
are  covered  bn  this  standard  and  wtx)  have  not 
been  vaccinated  or  had  a  pnor  HBV  infection.  The 
estimate  of  healthcare  workers  at  risk  and  covered 
by  the  standard  n  between  2,517,649  and  3,057,145 
(see  TABLE  Vil-4)  Benefits  are  estimated  by  apply- 
ing 96%  of  the  iifetiPDe  HBV  risk  attnbutable  to 
occupational  exposure  given  in  TABLE  V-6  to  the 
wliwwtea  of  healthcare  wo-iters  at  nsk  and  covered 
by  ttw  standard. 

'Risks  for  ail  exposed  workers  are  estimated 
assuming  15%  and  30%  had  a  previous  infection 
ttno  9/9  tnm  viwnuoo- 

'Smaler  numbar  assumes  that  30%  of  the  work- 
'  ars  are  immune  due  to  prxx  infection  and  5%  of  ttie 
workers  infected  will  become  HBV  carriers.  Larger 
number  assumes  that  15%  of  the  workers  are 
immune  and  10%  of  tfie  workers  infected  will 
become  HBV  earners. 

Table  V-8  presents  the  lifetime  risk  of 
HBV  infection  and  its  outcomes 
attributable  to  occupational  exposure 
after  administration  of  a  96%  efficacious 
hepatitis  B  vaccine  to  employees  at  risk. 
Table  V-8  shows  that  even  if  all 
employees  are  vaccinated  and  assuming 
the  vaccine  is  96%  effective,  the 
remaining  risk  of  HBV  infection  to 
workers  with  occupational  exposure  is 
greater  than  3  per  thousand.  After 
vaccination,  the  lifetime  risk  of  HBV 
infection  is  between  3  and  5  per  1(X)0, 
and  the  risk  of  clinical  illness  is 
approximately  1  per  1000.  In 
constructing  Table  V-8,  OSHA  assumed 
that  all  workers  at  risk  will  agree  to  be 
vaccinated.  However  the  record 
indicates  that  this  has  not  been  the  case 
in  the  past  and.  although  education  of 
employees  on  the  benefit  of  vaccination 
should  increase  acceptance,  it  is 
unlikely  all  workers  will  be  willing  to  be 
vaccinated.  OSHA  witnesses  testified 
that  '••  •  •  This  (vaccination)  program 
yielded  about  a  65  percent  vaccination 

rate (Kathleen  F.  Gordon.  M.S.. 

Tr.  9/19/89,  p.  9).  "*  *  *  The 
vaccination  rates  from  1982-1985  were 
36-55  percent  in  the  dental  school  and 


23-47  percent  in  the  medical  school.  The 
vaccination  rate  for  the  nursing  school 
has  always  been  below  10  percent 
which  is  attributed  to  lack  of  mandatory 
education,  advocacy,  and  follow-up 
procedures  *  *  *"  (James  A.  Cottone, 
M.S.,  Tr.  9/19/89,  p.  56).  Dr.  Joseph  H. 
Coggin  reported  that  the  acceptance  rate 
ranged  from  20-25  percent  primarily  in 
blood  laboratories,  to  50  percent  in  the 
hospital  because  of  a  fairly  active 
program,  to  90  percent  in  laboratories 
where  they  work  with  hepatitis  B  or 
with  HIV,  to  100  percent  where 
employees  are  required  to  be  vaccinated 
if  they  want  to  work  there  (Joseph  H. 
Coggin,  Ph.D.,  Tr.  9/12/89.  pp.  56-58).  Dr. 
Campbell  from  The  Baptist  Medical 
Center  testified  that  "*  *  *  Eighty 
percent  have  accepted  the  offer  and 
have  been  vaccinated.  •  •  *"  (Dr.  L.L. 
Campbell,  Tr.  9/19/89,  p.  72).  Angelica 
Corporation  Health  Services  group 
reported  approximately  40  percent  of  the 
employees  at  one  plant  accepted  the 
vaccine  (Jill  Witter.  Esq.,  Tr.  9/18/89,  p. 
163).  Baylor  University  Medical  Center 
reported  that  their  latest  data,  January 
through  June  of  1989.  indicated  an 
average  acceptance  rate  of  92  percent, 
while  the  overall  rate  for  the  years  since 
the  vaccine  has  been  offered  was  in  the 
70  percent  range.  (Dr.  W.L.  Sutker.  Tr.  9/ 
27/89.  p.  14).  The  National  Funeral 
Directors  Association  reported  a  40 
percent  acceptance  rate  of  their 
vaccination  program  among  members. 
(T.  Ryan.  Tr.  9/27/89.  p.  293).  The 
Methodist  Hospital  of  Dallas  reported  a 
90  percent  rate  amongst  those  offered 
the  vaccine,  (Dr.  J.A.  Bamett,  Tr.  9/27/ 
89,  p.  221). 

Table  V-8.— Estimate  of  HBV  Infec- 
tion AND  ITS  Outcomes  Among 
Healthcare  Workers  Exposed  to 
Blood  or  Other  Potentiauy  Infec- 
tious Material  After  Administra- 
tion OF  Hepatitis  B  Vaccine  With 
96%  Efficacy  • 


Lifetime  occupational 
nsk»' 

HBV  lnfectior» 

3.3272-4  5360 

Clinical  IHness  (25%) 

Hospitalized  (5%)     

0.8318-1  1340 
0.1664-0  2268 

HBV  Gamer  (5%-10%) 

Chronic  HBV  (25% 
Carriers) 

01664-0.4536 
0.0416-0.1134 

Fulminant  Death  (.125%)... 
Death— Orrhosis  (1.7%).... 

Death— PHC  *  (0.4%) 

All  Deaths  (2  225%)    

0.0042-0.0057 
00566-0  0771 
0.0133-0.0181 
0.0740-0.1009 

*  Risks  are  expressed  as  the  number  of  events  per 
1  ,(XX)  exposed  healttKare  workers  who  lack  immuni- 
ty- 


'  Risks  for  exposed  workers  are  estimated  assum- 
ing 15%  and  30%  of  tt>e  workers  had  a  previous 
infection  arxl  are  thus  immur^e. 

'  Assumes  45  years  of  occupational  exposure  and 
is  calculated  by  multiplying  the  lifetime  occupational 
nsk  from  Table  V-6  by  0.04. 

*  Pnmary  Hepatocellular  carcinoma. 


In  general,  acceptance  rates  of  various 
hepatitis  B  vaccination  programs 
implemented  throughout  the  country 
ranged  from  over  95  percent  to  below  10 
percent.  This  clearly  demonstrates  that, 
even  in  the  presence  of  a  well  organized 
and  supported  vaccination  program,  not 
everyone  is  willing  to  accept  the 
vaccine.  A  descriptive  analysis  of  the 
reported  compliance  rates  revealed  a 
distribution  with  a  mean  of  55.9,  a 
median  of  56.5,  a  first  quartile  of  40,  and 
a  third  quartile  of  73  percent.  This 
indicates  that,  based  on  evidence  in  the 
record,  three  fourths  of  the  vaccination 
programs  in  existence  reported 
compliance  rates  less  than  75  percent.  In 
addition,  OSHA  estimated  an  average 
compliance  rate  of  50  percent  (see 
section  VII).  OSHA's  average 
compliance  rate  was  derived  as  a 
weighted  average  of  data  obtained  from 
two  surveys  conducted  by  the  Agency. 
Data  from  the  surveys  were  collected  for 
nineteen  industry  groupings  (e.g., 
dentists'  offices,  dialysis  centers,  and 
home  health  care)  and  four  occupational 
categories  of  employees.  The  four 
occupational  categories  represented 
were 'doctors,  dentists  and  nurses 
(Category  A);  laboratory  workers, 
emergency  responders  and  fire  fighters 
(Category  B);  housekeepers  (Category 
C);  and  service  workers  (Category  D). 
Vaccination  acceptance  rates  were 
calculated  for  each  occupational 
category  found  in  a  particular  industry 
group.  These  acceptance  rates  were  then 
weighted  by  the  number  of  affected     * 
workers  and  yielded  a  50  percent 
average  acceptance  rate.  OSHA 
constructed  a  scenario  where  50  percent 
of  those  offered  the  vaccine  would 
actually  agree  to  be  vaccinated  and 
estimated  the  remaining  lifetime 
occupational  risk  assuming  a  96% 
vaccine  efficacy.  These  numbers  are 
found  in  Table  V-9.  Under  an 
assumption  of  50  percent  compliance  to 
a  vaccination  program  and  96  percent 
efficacy  rate  the  remaining  lifetime 
occupational  risk  is  highly  significant.  A 
range  of  43  to  60  HBV  infections  are 
expected  to  occur  per  one  thousand 
exposed  workers  per  working  lifetime. 
This  will  result  in  11  to  15  clinical 
illnesses  and  approximately  one  death 
per  thousand  exposed  workers. 


UMI 
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ME    OF    HBV    INFEC- 

OuTCOMES  Among 
^KERS  Exposed  to 
potentiauy  infec- 
After  Administra- 
is  B  Vaccine  With 


Lifetime  occupational 
nsk" 


3.3272-4.5360 
0.8318-1.1340 
0.1664-0.2268 
0.1 664-0.4536 

0.0416-0.1134 
0.0042-0.0057 
0.0566-0.0771 
0.0133-00181 
0.0740-0.1009 

s  ttie  number  ot  events  per 
I  workers  wtw  lack  Imtnur)*- 


»  Risks  (or  exposed  workers  are  estimated  assum- 
ing 15%  and  30%  o1  the  workers  had  a  previous 
infection  afxJ  are  thus  immune. 

'  Assumes  45  years  ol  occupatiorial  exposure  and 
is  calculated  tiy  multiplying  the  lifetime  occupational 
nsk  from  Table  V-6  by  0.04. 

*  Primary  Hepatocellular  carcinoma. 


In  general,  acceptance  rates  of  various 
hepatitis  B  vaccination  programs 
implemented  throughout  the  country 
ranged  from  over  95  percent  to  below  10 
percent.  This  clearly  demonstrates  that, 
even  in  the  presence  of  a  well  organized 
and  supported  vaccination  program,  not 
everyone  is  willing  to  accept  the 
vaccine.  A  descriptive  analysis  of  the 
reported  compliance  rates  revealed  a 
distribution  with  a  mean  of  55.9,  a 
median  of  56.5.  a  first  quartile  of  40.  and 
a  third  quartile  of  73  percent.  This 
indicates  that,  based  on  evidence  in  the 
record,  three  fourths  of  the  vaccination 
programs  in  existence  reported 
compliance  rates  less  than  75  percent.  In 
addition,  OSHA  estimated  an  average 
compliance  rate  of  50  percent  (see 
section  VII).  OSHA's  average 
compliance  rate  was  derived  as  a 
weighted  average  of  data  obtained  from 
two  surveys  conducted  by  the  Agency. 
Data  from  the  surveys  were  collected  for 
nineteen  industry  groupings  (e.g.. 
dentists'  offices,  dialysis  centers,  and 
home  health  care)  and  four  occupational 
categories  of  employees.  The  four 
occupational  categories  represented 
were  Hoctors,  dentists  and  nurses 
(Category  A);  laboratory  workers, 
emergency  responders  and  fire  fighters 
(Category  B);  housekeepers  (Category 
C);  and  service  workers  (Category  D). 
Vaccination  acceptance  rates  were 
calculated  for  each  occupational 
category  found  in  a  particular  industry 
group.  These  acceptance  rates  were  then 
weighted  by  the  number  of  affected     * 
workers  and  yielded  a  50  percent 
average  acceptance  rate.  OSHA 
constructed  a  scenario  where  50  percent 
of  those  offered  the  vaccine  would 
actually  agree  to  be  vaccinated  and 
estimated  the  remaining  lifetime 
occupational  risk  assuming  a  96% 
vaccine  efficacy.  These  numbers  are 
found  in  Table  V-9.  Under  an 
assumption  of  50  percent  compliance  to 
a  vaccination  program  and  96  percent 
efficacy  rate  the  remaining  lifetime 
occupational  risk  is  highly  significant.  A 
range  of  43  to  60  HBV  infections  are 
expected  to  occur  per  one  thousand 
exposed  workers  per  working  lifetime. 
This  will  result  in  11  to  15  clinical 
illnesses  and  approximately  one  death 
per  thousand  exposed  workers. 


Table  V-9.— Estimate  of  Lifetime  Occupational  Risk  Among  Healthcare  Workers  Exposed  to  Blood  or  Other 

potentjally  infectious  material  • 


HBV  Infections .. 

Oinical  Illness  (2S%) 

Hosprtakzed  (6%) 

HBV  Carrier  (5%-10%) 

Chronic  HBV  (25%  Camera) 

Futminant  Death  (.125%) , 

Death— Cirrhosis  (1 .7%) „ _.... 

Death— PHC  (0.4%) _.„ 

All  Deaths  (2.225%) ... 


LifetiRte  occuMtiorMy  (iak  * 


100%  vaccination  rate 


3.465-4  797 
0.867-1.201 
0.174-0.240 
0.174-0.481 
0.043-0.120 
0.004-0  006 
0059-0.082 
0.014-0.019 
0.077-0.107 


50%  vacdnalion  r«l«' 


0%  vaccination  rale 


43.25-58  07 

10.81-14.74 
Z16-2.BS 
2  16-5.90 
0.54-1.47 
005-0.07 
074-1.00 
0.17-0.24 
0.96-1J1 


B3.1B-11340 
2146-29.61 
4J3-599 
4.33-11.95 
1.08-3.00 
011-015 
1.47-2.04 
Q3S-0M 
1.83-2.67 


*  Risks  are  expressed  as  the  number  of  events  per  1 ,000  exposed  heelthcva  WOltart  l^to  lack  immunity 

*  Risks  for  exposed  wortters  are  estimated  assuming  15%  and  30%  ot  the  warimn  had  a  previous  niection  and  are  thus  immune. 

'Assumes  45  years  of  occupationa)  exposure  and  is  cadulated  t>y  multiplying  the  kfetmne  occupational  nsk  from  Table  V-6  by  0.52  (0  50*0.04 +  .50^ 


0.52). 


In  reviewing  the  record,  a  number  pf 
commenters  expressed  concern  over 
certain  aspects  of  the  OSHA  risk 
assessment  Specifically,  two  chapters 
of  the  Association  for  Practitioners  in 
Infection  Control  (APIC),  Dade  County 
and  Greater  Omaha,  the  Joint 
Committee  on  Health  Care  Laundry 
Guidelines  and  the  Presbyterian- 
University  Hospital  of  Pittsburgh,  among 
others,  argued  that  without  disease 
incidence  data  specific  to  particular 
occupations      <»  impossible  for  OSHA 
to  make  an  accurate  determination  of 
the  risk  of  HBV  infection  in  an 
occupational  setting  (Exs.  20-371;  20- 
943:  20-1113;  20-1101).  Further,  they 
assert  that  the  use  of  sero-prevalence 
data  significantly  overestimates  current 
incidence  of  HBV  infections  in  hospital 
personnel  in  most  settings.  Presbyterian- 
University  Hospital  stated  that  "*  *  * 
More  appropriate  data  would  be 
provided  by  real  incidence  data  that 
control  for  non-occupational  etiologies 
which  can  significantly  confound  data 
like  that  used  [by  OSHA]  to  arrive  at 
this  occupational  risk  assessment"  (Ex. 
20-1101).  Further,  Dr.  W.L.  Sutker  of 
Baylor  University  Medical  Center,  in  his 
testimony,  disputed  the  validity  of  using 
an^stimate  of  the  number  of  healthcare 
workers  infected  with  HBV  as  opposed 
to  actual  incidence  data,  even  though  he 
admitted  he  did  not  have  a  way  to  prove 
or  disprove  the  accuracy  of  CDC's 
estimates  which  were  used  by  OSHA 
(W.L.  Sutker,  M.D..  Tr.  9/27/89.  pp.  103- 
105).  OSHA  agrees  that  the  use  of 
incidence  data  adjusted  for  non- 
occupational etiologies  would  be  ideal 
to  use  in  determining  the  actual  risk  of 
HBV  infection  attributable  to 
occupational  exposure.  However,  actual 
incidence  data  simply  do  not  exist  at  a 
national  level.  A  limited  amount  of 
incidence  data  was  submitted  to  the 
record,  specific  to  certain  hospitals  or 
certain  regions  (Exs.  272;  20-1366). 
Regional  data  such  as  those  cited  above 


as  well  as  those  data  presented  in 
testimony  by  Baylor  University  Medical 
Center  and  the  Presbyterian  Health  Care 
system  can  not  be  used  for  OSHA's  risk 
assessment  (W.L.  Sutker.  M.D.,  Tr.  9/27/ 
89,  pp.  102-122).  While  they  are 
appropriate  to  show  incidence  of 
infection  for  an  institution  or  a  region, 
they  are  not  appropriate  for  OSHA's  risk 
assessment.  OSHA's  goal  is  to  estimate 
the  nationwide  risk  of  HBV  infection  to 
workers  with  occupational  exposure 
from  national  incidence  rates  of 
hepatitis  B  in  healthcare  workers.  To  do 
so,  OSHA  needs  to  rely  on  data  that  are 
not  affected  by  regional  differences  and 
are  adjusted  for  hon-occupational 
etiologies.  It  would  be  inaccurate  to  use 
data  from  a  low-incidence  region  to 
determine  an  overall  occupational  risk 
just  as  it  would  be  inaccurate  to  use 
data  from  a  high-incidence  region.  In  our 
attempt  to  estimate  the  risk  of  infection 
OSHA  needs  data  from  a  representative 
sample  of  the  nation  as  a  whole.  The 
Centers  for  Disease  Control  is  the  only 
source  of  reliable  national  estimates  of 
the  numbers  needed  for  OSHA's  risk 
assessments.  When  faced  with  a  choice 
of  using  regional  data  that  are  not 
adjusted  for  regional  differences  or  data 
derived  from  non-representative 
samples  (these  are  samples  selected 
subjectively)  as  opposed  to  data 
estimated  from  national  surveys,  such  as 
CDC's  estimates,  OSHA  believes  the 
only  reasonable  approach  is  to  use  the  , 
estimates  provided  by  CDC.  These 
estimates  have  been  adjusted  for  factors 
such  as  under-reporting  and  are  less 
affected  by  regional  factors. 

Another  issue  of  concern  to  several 
commenters  was  OSHA's  use  of  45 
years  to  estimate  lifetime  occupational 
risk.  Dr.  Sutker  of  Baylor  University 
Medical  Center  believes  that  OSHA  has 
overestimated  the  risk  by  a  factor  of  11 
based  on  Baylor's  historical  data 
demonstrating  that  the  average 
occupational  tenure  of  a  healthcare 


worker  at  Baylor  is  approximately  4 
years  (W.L  Sutker,  M.D.,Tr.  9/27/89.  p. 
21).  Likewise.  Dr.  Goodman  of  the 
Presbyterian  Hospital  of  Dallas  argued 
in  his  testimony  that  OSHA's 
extrapolated  figures  of  a  lifetime 
occupational  risk  are  probably       i 
inaccurate  by  a  factor  of  at  least  13, 
which  he  asserted  vastly  overestimated 
the  true  medical  risk  based  on 
Presbyterian  Hospital's  historical  figures 
indicating  that  the  average  tenure  of  a 
healthcare  woricer  at  Presbyterian  is 
approximately  3.3  years  (E.L  Goodman, 
M.D..  Tr.  9/27/89.  pp.  142-143).  Turnover 
at  an  individual  hospital  is  not  the  same 
as  turnover  in  a  particular  occupation 
whether  it  be  at  the  support  staff  level 
among  paraprofessionals  or  among 
professionals.  A  phycisian.  for  example, 
may  leave  a  particular  hospital  but 
would  likely  not  leave  the  healthcare 
field.  In  any  case,  section  6(b)(5)  of  the 
OSH  Act  mandates  that  the  Secretary 
"*  *  *  set  the  standard  which  most 
adequately  assures,  to  the  extent 
feasible,  on  the  basis  of  the  best 
available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health 
or  fimctional  capacity  even  if  such 
employee  has  regular  exposure  to  the 
hazard  dealt  with  by  standard  for  the 
period  of  his  working  life."  For  the 
purposes  of  OSHA  health  standards, 
this  working  lifetime  is  45  years 
(Asbestos.  51  FR  22612).  (Benzene.  52  FR 
34460).  (Ethylene  Oxide.  53  FR  11414).      | 
The  record  contains  no  evidence  that 
would  indicate  that  another  time  period 
for  a  working  lifetime  for  healthcare 
employees  would  be  more  appropriate. 

Another  point  of  concern  to  several 
commenters  was  OSHA's  methodology 
for  estimating  the  risk  of  HBV  infection. 
Dr.  Sutker.  representing  Baylor 
University  Medical  Center  and  the 
Presbyterian  Health  Care  system. 

suggested  that {aj  better  method 

of  accurately  assessing  healthcare 
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worker  risk  to  hepatitis  B  virus,  is  by 
utilizing  officially  reported  probability 
figures  *  *  *  [to  estimate  the  risk  of 
infection  due  to  a  single  needlestick 
exposure  in  a  hospital  setting]  *  *  *" 
(W.L.  Sutker,  M.D.,  Tr.  9/27/89,  pff(  11- 
14).  The  same  argument  was  repeated 
by  Dr.  Goodman  of  the  Presbyterian 
Hospital  of  Dallas  in  his  testimony  and 
in  a  post-hearing  comment  (E.L. 
Goodman,  M.D..  Tr.  9/27/89,  pp.  139- 
140;  Ex.  272).  OSHA  has  considered  Dr. 
Goodman's  recommendation,  but  has 
concluded  that  his  approach  does  not 
provide  an  accurate  estimate  of  the  risk 
of  HBV  infection  because  it  completely 
disregards  non-percutaneous  exposures 
and  exposures  in  non-hospital  settings. 
Given  the  fact  that  healthcare  workers 
may  also  be  infected  by  coming  in 
contact  through  breaks  in  the  skin,  and 
contact  with  mucous  membranes  as 
with  needlesticks,  measuring  the  HBV 
infection  risk  purely  by  percutaneous 
exposures  will  result  in  an 
underestimate  of  the  true  risk.  OSHA's 
estimate  of  risk  applies  to  employees 
witlv  occupational  exposure  to  blood  or 
other  potentially  infectious  materials 
regardless  of  occupational  environment, 
whether  it  is  a  hospital,  a  dental  ofHce, 
or  a  funeral  home  and  the  estimate  of 
HBV  risk  from  a  single  incident  does  not 
vary  with  frequency  or  route  of 
exposure  or  infectivity  of  the  source 
individual.  What  the  Agency  has 
attempted  to  do  is  estimate  an  overall 
risk  to  HBV  infection  from  occupational 
exposure  regardless  of  the  environment 
and  not  restrict  its  estimate  to  the  risk 
from  a  percutaneous  exposure  from  any 
single  needlestick  in  a  hospital  setting. 

In  the  preamble  to  the  proposed 
standard,  OSHA  outlined  its  approach 
to  the  quantitative  estimate  of  risk  from 
exposure  to  HBV,  including  the  selection 
of  data  sources  and  methodology  used. 
On  the  basis  of  the  preliminary 
quantitative  risk  assessment,  OSHA 
concluded  that  the  lifetime  occupational 
risk  from  exposure  to  HBV  was  75  to  119 
HBV  infections  and  2  to  3  deaths  per 
1000  exposed  healthcare  workers  who 
lack  immunity.  This  figure  was  used  to 
support  OSHA's  finding  that  exposure  to 
bloodbome  pathogens,  and  specifically 
HBV,  represented  a  significant  risk  to 
workers  exposed  to  blood  or  other 
potentially  infectious  materials.  In  this 
final  risk  assessment  OSHA  estimates 
that  the  lifetime  occupational  risk  from 
exposure  to  HBV  is  83  to  113  HBV 
infections  and  2  to  3  deaths  per  1000 
exposed  healthcare  workers  who  are  not 
immune.  Even  though  the  Agency  used 
the  same  methodology  to  estimate  the 
lifetime  occupational  risk  as  in  the 
preamble,  the  number  of  expected 


infections  changed  in  the  final  risk 
assessment  for  reasons  outlined  below. 
For  its  final  risk  assessment  OSHA  used 
the  latest  available  data  in  the  record. 
Based  on  CDC's  1988  reported  data,  the 
number  of  HBV  infections  in  persons 
whose  only  source  of  infection  was 
related  to  healthcare  employment  was 
reduced  from  12,000  to  8,700.  In  addition, 
the  number  of  healthcare  workers  with 
occupational  exposure  was  reduced 
from  5.3  million  to  approximately  4.9 
million.  The  reduction  in  the  nimiber  of 
HBV  infections  in  the  later  years  is 
primarily  due  to  the  introduction  of  the 
hepatitis  B  vaccine.  OSHA  used  1988 
Census  population  values  instead  of  the 
1985  Census  figures  used  in  the  proposal 
(this  changed  the  number  of  U.S.  adults 
from  180  million  to  193  million).  In 
addition,  the  Agency  used  estimates  of 
the  number  of  HBV  infections  in  U.S. 
adults  and  healthcare  workers  with 
occupational  exposure  based  on  the 
1988  national  hepatitis  surveillance  data 
instead  of  1987  data  used  in  the  proposal 
(this  changed  the  number  of  infections 
from  300.000  to  280,000).  The  above 
changes  ejected  the  estimates  of  the 
annual  HBV  infection  rate  and  the 
lifetime  occupational  risk  per  1000 
healthcare  workers;  the  numbers 
changed  from  3.50-4.56  to  3.47-4.21  and 
from  75.38-118.54  to  83.18-113.40, 
respectively.  Finally,  in  the  proposal,  90 
percent  was  used  as  an  estimate  of  the 
vaccine's  efficacy  rate,  whereas  in  the 
fmal,  based  on  the  latest  data  submitted 
to  the  record,  the  vaccine  efficacy  rate 
was  estimated  to  be  96  percent. 

(D)  Qualitative  Assessment  of  HIV  Risk 

The  CDC  estimates  that  there  are 
between  1  million  and  1.5  million  HIV- 
infected  persons  in  the  U.S.  (Ex.  6-356). 
As  of  September  30. 1990  occupational 
information  was  available  for  122.159  of 
the  AIDS  cases  reported  to  CDC.  Of 
these,  5,815  or  4.8%  were  identified  as 
healthcare  workers  (Ex.  L6-666)  (note: 
Exhibit  L6-666  is  an  updated  version  of 
Exhibit  6-378).  This  proportion  is  similar 
to  the  proportion  of  the  labor  force 
employed  in  the  healthcare  field. 

Most  healthcare  workers  with  AIDS 
also  belong  to  some  other  group  which 
places  them  at  high  risk  for  HIV 
infection  (e.g.  homosexual  men. 
intravenous  drug  users,  etc.).  There  is, 
however,  a  statistically  significantly 
larger  proportion  of  healthcare  workers 
with  no  known  risk  factors  (6%).  than 
the  proportion  of  other  AIDS  cases  (i.e. 
individuals  with  AIDS  not  in  the 
healthcare  field)  with  no  known  risk 
factors  (3%).  As  of  September  30. 1990, 
there  were  337  reported  cases  of 
healthcare  workers  with  AIDS  with  no 
known  risk  factors.  These  cases  are 


being  studied  further.  CDC  reports  that 
69  could  not  be  assigned  to  a  risk  group 
after  follow-up,  65  had  either  died  or 
refused  to  be  interviewed,  and  203  were 
still  under  investigation  (Ex.  L6-666). 

Because  the  prevalence  of  HIV 
infection  among  healthcare  and  other 
workers  with  occupational  exposure  to 
blood  or  other  potentially  infectious 
material  is  unknown,  it  is  not  possible  to 
estimate  an  "observed"  infection  rate. 
Therefore,  it  is  not  possible  to  quantify 
the  risk  as  was  done  for  occupational 
exposure  to  HBV.  Certain  deductions, 
however,  can  be  made.  It  is  known  that 
the  virus  is  present  only  in  blood  or 
certain  body  fluids  and  that  exposure  to 
these  Huids  from  an  HIV-infected  person 
puts  one  at  risk  for  HIV-infection. 
Therefore,  workers  who  have 
occupational  exposure  to  blood  or 
certain  body  fluids  are  at  risk. 

No  case  of  infection  due  to  casual 
contact  with  these  fluids  has  been 
documented.  Rather,  infection  can  occur 
only  if  infectious  fluids  enter  the  body 
either  through  a  percutaneous  or 
mucosal  route,  although  exposure  by 
either  of  these  routes  does  not  mean  that 
infection  will  occur.  In  several 
prospective  studies  of  healthcare 
workers  with  HIV  exposures, 
seroconversions  have  been  observed. 
Although  the  rate  of  infection  is  low.  it 
is  not  insignificant. 

The  most  recent  report  from  the  CDC 
Cooperative  Needlestick  Surveillance 
Group  authored  by  Marcus  and 
colleagues  shows  that  of  860  healthcare 
workers  with  an  exposure  to  HIV- 
infected  blood  through  needlestick  or 
cut  from  sharp  instruments.  4  workers 
became  infected  with  the  virus  yielding 
a  seroprevalence  rate  of  4/860  =  0.47 
(Ex.  6-372).  One  of  the  four  was  first 
tested  for  HIV  antibody  10  months  after 
sustaining  a  needlestick  exposure  to 
blood  of  an  HIV-infected  patient.  As 
there  was  no  available  acute  blood 
specimen  collected  within  30  days  after 
exposure  this  case  cannot  by  definition 
be  considered  a  seroconversion.  The 
remaining  3  HlV-seropositive  subjects 
had  HIV-seronegative  acute  blood 
specimens  and  were  thus  considered 
seroconversions,  yielding  a 
seroconversion  rate  of  3/860  =  3.5  per 
1000  exposures  to  infected  blood 
through  needlestick  or  cut.  Gerberding 
et  al.  recently  reported  that  of  180 
workers  with  215  exposures  to  HIV- 
infected  blood  through  needlesticks.  1 
worker  became  infected  with  the  virus 
(Ex.  6-375).  This  leads  to  a 
seroconversion  rate  of  4.7  per  1000 
exposures  to  infected  blood  through 
needlestick.  The  HTV  infection  rates 
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being  studied  further.  CDC  reports  that 
69  could  not  be  assigned  to  a  risk  group 
after  follow-up,  65  had  either  died  or 
refused  to  be  interviewed,  and  203  were 
still  under  investigation  (Ex.  L6-666). 

Because  the  prevalence  of  HIV 
infection  among  healthcare  and  other 
workers  with  occupational  exposure  to 
blood  or  other  potentially  infectious 
material  is  unknown,  it  is  not  possible  to 
estimate  an  "observed"  infection  rate. 
Therefore,  it  is  not  possible  to  quantify 
the  risk  as  was  done  for  occupational 
exposure  to  HBV.  Certain  deductions, 
however,  can  be  made.  It  is  known  that 
the  virus  is  present  only  in  blood  or 
certain  body  fluids  and  that  exposure  to 
these  fluids  from  an  HIV-infected  person 
puts  one  at  risk  for  HIV-infection. 
Therefore,  workers  who  have 
occupational  exposure  to  blood  or 
certain  body  fluids  are  at  risk. 

No  case  of  infection  due  to  casual 
contact  with  these  fluids  has  been 
documented.  Rather,  infection  can  occur 
only  if  infectious  fluids  enter  the  body 
either  through  a  percutaneous  or 
mucosal  route,  although  exposure  by 
either  of  these  routes  does  not  mean  that 
infection  will  occur.  In  several 
prospective  studies  of  healthcare 
workers  with  HIV  exposures, 
seroconversions  have  been  observed. 
Although  the  rate  of  infection  is  low,  it 
is  not  insignificant. 

The  most  recent  report  from  the  CDC 
Cooperative  Needlestick  Surveillance 
Group  authored  by  Marcus  and 
colleagues  shows  that  of  860  healthcare 
workers  with  an  exposure  to  HIV- 
infected  blood  through  needlestick  or 
cut  from  sharp  instruments,  4  workers 
became  infected  with  the  virus  yielding 
a  seroprevalence  rate  of  4/860  =  0.47 
(Ex.  6-372).  One  of  the  four  was  first 
tested  for  HIV  antibody  10  months  after 
sustaining  a  needlestick  exposure  to 
blood  of  an  HIV-infected  patient.  As 
there  was  no  available  acute  blood 
specimen  collected  within  30  days  after 
exposure  this  case  cannot  by  definition 
be  considered  a  seroconversion.  The 
remaining  3  HIV-seropositive  subjects 
had  HIV-seronegative  acute  blood 
specimens  and  were  thus  considered 
seroconversions,  yielding  a 
seroconversion  rate  of  3/860  =  3.5  per 
1000  exposures  to  infected  blood 
through  needlestick  or  cut.  Gerberding 
et  al.  recently  reported  that  of  180 
workers  with  215  exposures  to  HIV- 
infected  blood  through  neediesticks,  1 
worker  became  infected  with  the  virus 
(Ex.  6-375).  This  leads  to  a 
seroconversion  rate  of  4.7  per  1000 
exposures  to  infected  blood  through 
needlestick.  The  HTV  infection  rates 
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reported  by  both  of  these  studies  are 
very  close. 

Both  the  CDC  and  the  Gerberding  et 
al.  studies  provide  estimates  of  the  risk 
of  infection  given  parenteral  exposure  to 
HIV-infected  blood.  Neither  study, 
however,  provides  estimates  of  the  risk 
of  all  occupational  exposure.  One 
approach  to  this  problem  has  been 
suggested  by  Wormser  et  al.  who 
estimated  the  probability  of  HIV 
infection  in  terms  of  HIV-infected 
patient-days  for  hospital  staff  caring  for 
HIV-infected  patients  (Ex.  6-388).  For 
the  18  month  period  from  January  of 
1986  to  lune  of  1987,  the  authors 
observed  a  needlestick  rate  of  1.9  per 
1000  HIV-infected  patient-days  among 
staff  caring  for  HIV-infected  patients 
(Ex.  6-388).  This  rate  was  substantially 
lower  than  the  needlestick  rates  of  4.3 
and  4.6  per  1000  HIV-infected  patient- 
days  reported  at  the  hospital  for  1985 
and  1984,  respectively  (Ex.  6-388). 


Using  the  observed  rate  of  1.9 
neediesticks  per  1000  HIV-infected 
patient-days,  Wormser  et  al.  estimated 
the  expected  number  of  neediesticks  for 
different  numbers  of  HIV-infected 
patient-days.  For  example,  for  45.000 
HIV-infected  patient-days,  (750  HIV- 
infected  patients  hospitalized  for  60 
days,  1500  HIV-infected  patients 
hospitalized  for  30  days,  etj^),  the 
expected  number  of  neediesticks  is  86 
(1.9/1000  X  45,000)  (Ex.  6-388).  Wormser 
et  al.  then  estimated  the  probability  of  at 
least  one  exposed  worker  becoming 
infected  with  HIV  as  l-|(l-p)"].  where 
n  is  the  number  of  neediesticks  and  p  is 
the  probability  of  becoming  infected 
with  HIV  given  needlestick  exposure  to 
HIV-infected  blood,  which  the  authors 
assumed  to  be  0.0035  (Ex.  6-388).  The 
estimated  probabilities,  which  are 
expressed  per  expected  number  of 
neediesticks  or  per  HIV-infected  patient- 
days,  are  presented  in  Table  1  (Ex.  6- 
388).  In  addition,  OSHA  has  calculated 


these  probabilities  using  Gerberding  et 
al.'s  estimate  of  4.7  infections  per  1000 
needlestick  exposures  to  HIV-infected 
blood  and  has  included  them  in  Table 
V-10. 

In  reviewing  Table  V-10,  it  is 
important  to  remember  that  the 
probabilities  presented  there  do  not 
represent  an  estimate  of  the  number  of 
exposed  workers  who  will  become 
infected  with  HIV.  "Number  of  workers 
exposed"  is  not  used  in  any  of  the 
calculations,  and  therefore  an  expected 
number  of  infections  per  some  number 
of  workers  caring  for  HIV-infected 
patients  can  not  be  calculated.  One 
worker  may  experience  more  than  one 
needlestick.  The  probabilities  in  Table 
V-10  depend  only  upon  the  number  of 
neediesticks  which,  in  turn,  depends 
only  upon  the  number  of  HIV-infected 
patient-days  and  the  assumption  that 
neediesticks  occur  at  a  rate  of  1.9  per 
1000  HIV-infected  patient-days. 


Table  V-iC— Probabiuty  of  at  Least  One  Infection  Doe  to  Needlestick  Exposure  to  HIV-Infected  Blood  • 


HIV-infected  patient-days 


5,000..- 
20.000.. 
4S.000.. 
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10 
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836 


PTObaMtty  o(  at  lent  1 
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.03 
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.05 
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.83 
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•  Probabilities  are  bifxjmial  (n,p)  and  calculated  as  one  minos  the  probability  o(  no  inlectioos. 
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'Probabilities  calculated  by  OSHA  using  Gerberding  et  al.'s  estimate  of  4.7  infections  per  1000  needlestick  exposures  to  HlV-mlacted  Wood  (bx  o-j/s). 


Table  V-10  shows  that  the  probability 
of  HIV  infection  for  at  least  one 
healthcare  worker  caring  for  HIV- 
infected  patients  does  not  increase 
linearly  as  the  number  of  HIV-infected 
patient-days  increases.  A  ten-fold 
increase  in  HIV-infected  patient-days 
from  20.000  to  200.000  leads  only  to  a 
six-fold  increase  in  the  probability  of  at 
least  one  infection.  If  one  were  to 
assume  that  the  needlestick  rate  were 
two  times  higher  than  the  rate  used  in 
Table  V-10  (i.e.  3.8  neediesticks  per  1000 
HIV-infected  patient-days  instead  of  1.9 
neediesticks  per  1000  HIV-infected 
patient-days),  the  probability  of  at  least 
one  infection  doubles  at  5000  HIV- 
infected  patient-days  but  increases  only 
6%  at  440.000  HIV-infected  patient-days. 
If  one  were  to  assume  that  the 
needlestick  rate  were  half  as  high  as  the 
rate  used  in  Table  V-10  (i.e.  .95 
neediesticks  per  1000  HIV-infected 
patient-days  instead  of  1.9  neediesticks 
per  1000  HIV-infected  patient-days),  the 
probability  of  at  least  one  infection  is 


one-third  smaller  at  5000  HIV-infected 
patient-days  but  only  one-fifth  smaller 
at  440.000  HIV-infected  patient-days. 
This  approach  to  estimating  the  risk  of 
HIV  infection  would  apply  only  to  staff 
caring  for  HIV-infected  patients  because 
Wormser  et  al.  used  a  needlestick  rate 
per  HIV-infected  patient-days  which 
was  estimated  from  this  population. 

Clearly,  reducing  the  risk  of 
needlestick  will  reduce  the  probability 
of  HIV  infection.  CDC  reported  that  of 
1.201  exposures  to  HIV-infected  blood 
through  neediesticks.  cuts  with  sharp 
objects,  contamination  of  open  wounds, 
or  contamination  of  mucous  membrane. 
37%  of  the  exposures  might  have  been 
prevented  if  recommended  infection 
control  precautions  had  been  followed 
(Ex.  6-372).  Recapping  of  needles  by 
hand  accounted  for  17%  of  the  1.201 
exposures,  improper  disposal  of  used 
needles  or  sharp  objects  accounted  for 
14%.  and  contamination  of  open  wounds 
accounted  for  6%  (Ex.  6-372). 


A  study  of  needlestick  injuries  among 
hospital  personnel  by  Jagger  et  al.  found 
that  the  risk  of  injury  depended  upon  the 
type  of  device  used  and  that  devices 
requiring  disassembly  had  the  highest 
risks  (Ex.  6-350).  Jagger  investigated  326 
needlestick  injuries  over  a  10  month 
period  and  found  that  17%  occurred 
during  use  of  the  device,  and  13% 
occurred  during  or  after  disposal  of  the 
devices.  The  majority  (70%),  however, 
occurred  after  use  but  before  disposal  of 
the  devices  (Ex.  6-350).  The  single 
largest  cause  of  injury  was  due  to 
recapping.  Workers  missed  the  cap  and 
stabbed  themselves  when  attempting  to 
cover  a  used  needle  in  17.8%  of  the 
injuries  (Ex.  6-350).  Other  major  causes 
of  injury  were  needles  piercing  caps 
when  recapped  after  use  (12.3%), 
contacting  needles  on  exposed  surfaces 
after  use  (10.7%).  and  needles  protruding 
from  trash  (8.9%)  (Ex.  6-380).  The  largest 
number  of  injuries  was  associated  with 
disposable  syringes,  but  when  the  injury 
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rate  for  various  devices  was  adjusted 
for  the  number  of  each  type  of  device 
purchased,  disposable  syringes  had  the 
lowest  accident  rate  at  &9  per  100.000 
purchased  (Ex.  6-350).  All  of  the  devices 
requiring  disassembly  had  higher 
accident  rates  ranging  from,8.3  per 
100,000  purchased  for  preHlled  cartridge 
injection  syringes  to  38.7  per  100,000 
purchased  for  intravenous  tubing  and 
needle  assemblies  (Ex.  6-360). 

While  most  of  the  epidemiological 
investigations  have  concentrated  on 
assessing  the  risk  of  HTV  infection  to 
healthcare  workers  exposed  to  HTV- 
irtfected  blood  through  needlesticks  or 
cuts  with  sharp  objects,  there  is 
evidence  that  workers  in  research  and 
production  laboratories  routinely 
exposed  to  high  concentrations  of  the 
virus  are  also  at  risk  of  infection.  Weiss 
et  al.  prospectively  studied  265 
laboratory  and  afHliated  workers  and 
found  one  worker  infected  with  the 
same  strain  of  HIV  as  was  used  in  the 
laboratory  (Ex.  6-187).  The  infected 
worker  reported  occurrences  of  HIV 
contamination  in  the  work  area  but 
could  not  recall  any  episode  of  direct 
skin  exposure  with  the  virus  and  denied 
any  parenteral  exposures.  The  worker 
reported  that  double  gloves  were  worn 
whenever  there  were  bandaged  cuts  on 
fingers  or  hands.  An  episode  of 
nonspecific  dermatitis  on  the  arm  was 
recalled,  but  the  affected  area  was 
always  covered  by  a  cloth  laboratory 
gown.  There  was  no  contact  of 
potentially  infectious  material  with 
these  areas  as  has  been  reported  for 
healthcare  workers  infected  after 
chnical  exposure  to  HIV-infected  fluids 
(see  Case  Reports  in  the  discussion  of 
HIV  health  effects).  For  99  workers  who 
shared  a  work  environment  involving 
exposure  to  concentrated  virus,  the 
authors  estimated  the  HTV  infection  rate 
to  be  .48  per  100  person-years  with  a 
95%  upper  confidence  limit  of  2.30 
infections  per  100  person-years  of 
exposure  (Ex.  6-187).  OSHA  estimates 
tha  over  a  45  year  working  Ufetime,  the 
HIV  infection  risk  would  be  195  per  1000 
exposed  workers  in  research  and 
production  laboratories.  The  lifetime 
risk  is  estimated  by  using  {l-{l-p)45} 
where  p  is  .0048. 

Weiss  et  al.  also  reported  a  second 
incident  of  HIV  infection  in  a  research 
laboratory  worker  who  was  employed  in 
the  production  of  concentrated  virus  and 
who  was  cut  on  the  hand  with  a 
potentially  contaminated  stainless  steel 
needle  used  for  cleaning  an  apparatus. 
The  worker  was  not  part  of  the  Weiss  et 
al.  cohort,  and  it  is  not  yet  known 
whether  the  virus  which  infected  this 
worker  is  the  same  (i.e.  genetically 


identical)  as  was  found  in  the 
laboratory.  Weiss  et  al.  noted  that 
althou^  the  infected  workers  were 
careful,  neither  was  fully  conversant 
with  or  strictly  adhered  to  biosafety 
guidelines  in  day  to  day  procedures  at 
all  times.  Weiss  et  al.  concluded  that 
"infection  in  the  laboratory  workers 
took  place  under  prescribed  Biosafety 
Level  3  containment  suggests  the  need 
to  review  carefully  all  operations 
involving  highly  concentrated  infectious 
material  and  to  ensure  proficiency  in  the 
conduct  of  recommended  safeguards." 
(Ex.  6-187). 

Although  it  is  not  possible  to  quantify 
the  risk  of  HTV  infection  in  healthcare  or 
other  workers  with  occupational 
exposure  to  blood  or  other  potentially 
infectious  material  or  with  direct 
exposure  to  the  virus  itself,  the  data 
show  that  a  risk  does  exist.  As  the 
number  of  people  with  HlV-associated 
illnesses  increases,  the  probabihty  that 
workers  exposed  to  blood  or  other 
potentially  infectious  material  will  also 
be  exposed  to  HIV  also  increases.  Given 
needlestick  exposure  to  HIV-infected 
blood,  the  risk  of  seroconversion  is 
estimated  to  be  between  3.5  and  4.7  per 
1000  exposures.  For  research  and 
production  laboratory  workers  with 
occupational  exposure  to  high 
concentrations  of  the  virus,  the  risk  of 
seroconversion  is  estimated  to  be  4.8  per 
1000  person-years.  Over  a  45  year 
working  hfetime,  the  risk  would  be  195 
per  1000  exposed  workers.  By  reducing 
the  risk  of  exposure  to  blood  and  other 
potentially  infectious  material  and  by 
strictly  adhering  to  biosafety  procedures 
in  handling  the  virus  in  laboratories,  the 
risk  of  HIV  infection  can  be  reduced. 

As  described  in  the  health  effects 
discussions,  there  are  other  bloodbome 
pathogens,  such  as  syphilis  and  malaria, 
which  are  present  in  blood  during 
certain  phases  of  infection.  During  these 
phases,  the  blood  of  infected  individuals 
poses  a  risk  to  exposed  workers. 
Although  the  risk  of  these  infections  has 
not  been  quantified,  it  does  exist  and 
will  be  minimized  or  eliminated  by 
preventing  occupational  exposure  to 
blood. 

VI.  Significance  of  Risk 

Section  6(b)(5)  of  the  OSH  Act  vests 
authority  in  the  Secretary  of  Labor  to 
issue  health  standards.  This  section 
provides,  in  part  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  sufbr  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 


has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  Ufa. 

OSHA's  overall  analytical  approach 
to  making  a  determination  that 
workplace  exposure  to  certain 
hazardous  conditions  presents  a 
significant  risk  of  material  impairment 
of  health  is  a  four-step  process 
consistent  with  recent  court 
interpretations  of  the  OSH  Act  and 
rational,  objective  policy  formulation.  In 
the  first  step,  a  quantitative  risk 
assessment  is  performed  where  possible 
and  considered  with  other  relevant 
information  to  determine  whether  the 
substance  to  be  regulated  poses  a 
significant  risk  to  workers.  In  the  second 
step,  OSHA  considers  which,  if  any,  of 
the  regulatory  alternatives  being 
considered  will  substantially  reduce  the 
risk.  In  the  third  step.  OSHA  examines 
the  body  of  "best  available  evidence" 
on  the  effects  of  the  substance  to  be 
regulated  to  set  the  most  protective 
requirements  that  are  both 
technologically  and  economically 
feasible.  In  the  fourth  and  final  step, 
OSHA  considers  the  most  cost-effective 
way  to  achieve  the  objective. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal,  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  (WD.  v.  A.P.I.),  448  U.S.  at  655). 

The  Supreme  Court's  language 
indicates  that  the  examples  given  were 
of  excess  risk  over  a  lifetime.  It  speaks 
of  "i«gular  inhalation"  which  implies 
that  it  takes  place  over  a  substantial 
period  of  time  and  refers  to  the  "odds 
*  *  *  that  a  person  will  die,"  obviously 
a  once  in  a  lifetime  occurrence. 

The  Court  indicated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  *hat  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  act 
is  "not  a  mathematical  straitjacket"  and 
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has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  Ufa. 

OSHA's  overall  analytical  approach 
to  making  a  determination  that 
workplace  exposure  to  certain 
hazardous  conditions  presents  a 
significant  risk  of  material  impairment 
of  health  is  a  four-step  process 
consistent  with  recent  court 
interpretations  of  the  OSH  Act  and 
rational,  objective  policy  formulation.  In 
the  first  step,  a  quantitative  risk 
assessment  is  performed  where  possible 
and  considered  with  other  relevant 
information  to  determine  whether  the 
substance  to  be  regulated  poses  a 
signiHcant  risk  to  workers.  In  the  second 
step,  OSHA  considers  which,  if  any,  of 
the  regulatory  alternatives  being 
considered  will  substantially  reduce  the 
risk.  In  the  third  step.  OSHA  examines 
the  body  of  "best  available  evidence" 
on  the  effects  of  the  substance  to  be 
regulated  to  set  the  most  protective 
requirements  that  are  both 
technologically  and  economically 
feasible.  In  the  fourth  and  final  step. 
OSHA  considers  the  most  cost-effective 
way  to  achieve  the  objective. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  Rrsl  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal,  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  [WD.  v.  A.P.I.),  448  U.S.  at  655). 

The  Supreme  Court's  language 
indicates  that  the  examples  given  were 
of  excess  risk  over  a  lifetime.  It  speaks 
of  "regular  inhalation"  which  implies 
that  it  takes  place  over  a  substantial 
period  of  time  and  refers  to  the  "odds 
*  *  *  that  a  person  will  die."  obviously 
a  once  in  a  lifetime  occurrence. 

The  Court  indicated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'signiHcant'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  act 
is  "not  a  mathematical  straitjacket"  and 


that  "OSHA  i^  not  required  to  support 
its  flndings  with  anything  approaching 
scientific  certainty."  The  Court  ruled 
that  "a  reviewing  court  (is)  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge  and  that  the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection"  (448  U.S.  at 
655,  656). 

OSHA  has  used  these  guidelines 
provided  by  the  Supreme  Court  in 
setting  health  standards  for  known 
carcinogens  such  as  benzene  and 
ethylene  oxide  as  well  as  other 
substances  such  as  cotton  dust  whose 
adverse  health  effects  is  not 
carcinogenic  but  is,  none  the  less,  very 
serious.  For  example,  exposure  to  cotton 
dust  can  cause  byssinosis. 

As  part  of  the  overall  significant  risk 
determination,  OSHA  considers  a 
number  of  factors.  These  include  the 
type  of  risk  presented,  the  quality  of  the 
underlying  data,  the  reasonableness  of 
the  risk  assessments,  and  the"  statistical 
significance  of  the  findings. 

The  hazards  presented  by  the 
transmission  of  bloodbome  pathogens 
such  as  infection,  illness  and  death,  are 
very  serious,  as  detailed  above  in  the 
section  on  health  effects.  Hepatitis  B 
infections  cause  acute  and  chronic 
disease.  When  an  individual  is 
infectious,  either  because  of  acute 
infection  or  because  the  individual  has 
become  a  carrier,  his  or  her  blood  and 
certain  body  fluids  can  transmit  the 
virus  to  others.  The  hepatitis  B  infection 
places  other  members  of  the  infectious 
individual's  family  at  risk.  If  the  patient 
has  an  acute  infection,  there  is  a  30% 
chance  that  a  sexual  partner  will 
become  infected.  If  the  patient  is  a 
carrier  the  probability  of  transmission  is 
much  higher.  Blood  and  certain  other 
body  fluids  from  the  infected  individual 
pose  a  risk  to  workers  who  may  have 
contact  as  the  result  of  occupational 
exposure.  Perinatal  transmission  from 
an  infected  employee  to  her  infant  is  an 
efficient  mode  of  transmission  with  a 
particularly  serious  outcome.  Symptoms 
of  the  disease  can  range  from  a  flu-like 
illness  to  a  more  severe  clinical  illness 
characterized  by  jaundice,  dark  urine, 
nausea,  vomiting,  extreme  fatigue, 
anorexia,  abdominal  pain,  diarrhea,  and 
sometimes  joint  pain,  rash  and  fever. 
About  20%  of  jaundiced  cases  require 
hospitalization.  Cases  that  do  not 
require  hospitalization  often  cause 
several  weeks  to  months  of  work  loss 
due  to  the  disease  symptoms  reviewed 
above.  Chronic  HBV  infection  may 


result  in  frequent  periods  of  illness,  and 
continual,  usually  life-long,  infectious 
status.  In  the  most  extreme  cases  of 
infection,  death  can  result  from 
fulminent  hepatitis,  viral  cirrhosis  of  the 
liver  or  liver  cancer  (See  Section  IV.) 

HIV,  the  other  major  bloodbome 
pathogen,  attacks  the  immune  system, 
causing  disease  and  death.  Within  a 
month  following  infection,  the  individual 
may  experience  an  acute  retroviral 
syndrome  characterized  by  a 
mononucleosis-like  syndrome.  Later 
signs  and  symptoms  can  include 
persistent,  generalized 
lymphadenopathy.  myalgias,  arthralgias, 
diarrhea,  fatigue,  rash,  fever,  and 
constitutional  illness  characterized  by 
wasting  syndrome  which  may  lead  to 
death.  HIV  infected  individuals  who 
have  developed  AIDS  may  develop 
neurologic,  oncogenic  or  neoplastic 
problems  as  well  as  opportunistic 
infections.  Common  conditions  include 
encephalopathy,  dementia,  myelopathy 
or  peripheral  neuropathy,  Pneumocystis 
carina  pneumonia;  Kaposi's  sarcoma: 
Candidiasis  of  the  esophagus,  trachea, 
bronchi  or  lungs;  cytomegalovirus 
disease  of  an  organ  other  than  the  liver, 
spleen  or  lymph  nodes;  as  well  as 
bacterial  infections.  The  blood  and 
certain  body  fluids  from  an  infected 
individual  present  a  risk  of  infection  to 
others. 

In  this  standard,  OSHA  has  presented 
quantitative  estimates  of  the  lifetime 
risk  of  infection,  clinical  illness,  and 
death  from  occupational  exposure  to 
HBV  infected  blood  or  other  potentially 
infectious  materials.  Qualitative 
evidence  of  occupational  transmission 
of  HIV  is  also  included  in  OSHA's  risk 
assessment. 

In  preparing  its  quantitative  risk 
assessment,  the  Agency  began  by 
considering  whether  some  of  the 
approximately  five  million 
occupationally  exposed  healthcare 
workers  would  be  immune  to  hepatitis  B 
because  they  had  received  the  vaccine 
or  because  they  had  previously  been 
infected  with  the  virus.  OSHA  estimated 
that  approximately  two  million  of  these 
individuals  had  received  the  hepatitis  B 
vaccine.  OSHA  assumed  a  vaccination 
efficacy  rate  of  96%  and  calculated  the 
number  of  employees  who  would 
develop  immunity  as  the  result  of  the 
vaccination.  Based  on  information  from 
the  CDC.  OSHA  assumed  that  between 
15  and  30  percent  of  healthcare  workers 
had  already  been  infected  with  hepatitis 
B  virus,  the  vast  majority  of  whom  had 
been  infected  on  the  job.  since  only  3  to 
6  percent  of  the  general  population  has 
evidence  of  a  previous  infection.  OSHA 
then  added  96%  of  the  vaccinated 


workers  to  the  15  to  30  per  cent  immune 
because  of  prior  infection  and 
subtracted  that  total  from  the  population 
of  healthcare  workers.  It  is  appropriate 
to  subtract  these  workers  because  they 
will  not  be  infected  or  reinfected  with 
hepatitis  B  virus;  their  risk  of  acquiring  a 
HBV  infection  approaches  zero.  This  left 
a  population  of  between  2.0  and  2.5 
million.  It  is  this  group  that  constitutes 
the  population  at  risk  for  hepatitis  B 
infection. 

OSHA  estimates  the  risk  of  material 
impairment  of  health  or  functional 
capacity,  that  is.  the  lifetime 
occupational  risk  of  infection  from  HBV 
to  be  from  83  to  113  cases  per  thousand 
with  21  to  30  cases  of  clinical  hepatitis 
per  thousand  exposed  workers  who  lack 
immunity.  The  estimated  lifetime  risk  of 
death  from  HBV  is  2  to  3  per  one 
thousand  exposed  workers  who  are  not 
previously  immune.  These  estimates  are 
based  on  the  assumption  of 
occupational  exposure  to  HBV  present 
in  blood  or  other  potentially  infectious 
materials  for  the  period  of  a  working 
lifetime  of  45  years.  Moreover,  OSHA's 
risk  assessment  shows  that  even  if 
every  exposed  worker  at  risk  were  to 
receive  the  hepatitis  B  vaccine  there 
would  still  be  a  remaining  lifetime  risk 
of  material  impairment  of  health  of  3  to 
5  per  one  thousand  exposed  workers 
based  on  the  96%  efficacy  of  the 
vaccine.  OSHA  believes  these  estimates 
understate  the  risk;  the  actual  risks 
attributable  to  occupational  exposure  to 
bloodbome  diseases  may  be  much 
higher  for  the  following  reasons:  First, 
the  true  risk  of  HBV  infection  among  the 
majority  of  the  general  population  of 
U.S.  adults  is  probably  much  lower  than 
OSHA's  estimate  of  the  background  risk 
.  since  the  majority  of  adults  do  not 
engage  in  the  high  risk  behaviors 
associated  with  a  large  proportion  of 
HBV  infections.  Thus,  by  overestimating 
the  background  risk,  OSHA  has 
probably  underestimated  the  risk 
attributable  to  occupational  exposure. 
Second,  OSHA  has  assumed  a  96% 
vaccine  efficacy  rate  instead  of  92.7% 
which  is  Merck,  Sharp  &  Dohme's 
(Merck)  estimate  of  vaccine  efficacy 
adjusted  for  the  age  distribution  of  those 
covered  by  this  standard.  The  Agency 
was  unable  to  duplicate  Merck's  results 
and  determine  the  accuracy  of  these 
figures  since  Merck  did  not  provide  the 
basic  data  and  underlying  methodology 
upon  which  the  92.7%  estimate  was 
based.  By  assuming  96%  efficacy  rate. 
OSHA  may  be  underestimating  the 
remaining  risk  to  workers  with     , 
occupational  exposure. 

However,  factors  such  <«8  changing 
prevalence  of  hepatitis  B  in  the  U.S. 
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population.  lack  of  data  on  non- 
healthcare  workers,  lack  of  data  on 
differential  risk  by  occupation  and 
geographic  location  and  assuming  a  45- 
year  working  lifetime  could  cause  the 
annual  and  hfetime  HBV  risk  estimates 
to  vary.  OSHA  estimated  a  lifetime 
occupational  risk  based  on  current 
information  on  U.S.  population 
prevalence  rates.  Those  prevalence 
rates  may  increase  or  decrease  and  will 
affect  the  lifetime  risk  estimates 
accordingly.  Having  specific 
quantitative  data  for  non-healthcare 
workers  and  for  particular  occupations 
and  locations  would  add  more  precision 
to  the  q  jantitative  risk  assessment,  but 
that  level  of  detail  is  not  possible,  given 
the  data  available  in  the  record,  nor 
necessary  to  a  finding  of  significant  risk, 
especially  when  the  risk  of  infection  is 
based  upon  occupational  exposure  to 
blood  or  other  potentially  infectious 
materials.  The  fact  that  not  everyone 
would  be  exposed  for  exactly  45  years 
may  mean  less  or  more  exposure 
incidents  for  a  given  individual  over  his 
or  hnr  lifetime,  but  would  not  affect  a 
pooled  risk  estimate  based  on  full  time 
equivalents. 

In  the  "benzene"  decision,  the  Court 
wrote  of  deaths  from  carcinogens,  but 
the  Act  requires  the  Agency  to  assure 
that  no  employee  will  suffer  "material 
impairment  of  health  or  functional 
capacity."  Obviously,  material 
irrpairment  includes  not  only  death  from 
HBV  infection,  but  also  serious  illnesses 
or  the  development  of  permanent 
infectious  status  (HBV  carrier). 
Moreover,  OSHA  has  concluded  that 
due  to  the  number  of  possible  outcomes 
following  infection,  the  material 
impairment  occurs  when  infection  takes 
place  regardless  of  the  ultimate  course 
of  the  disease.  As  noted  above,  in  the 
case  of  severe  infection,  death  can  result 
from  fulminant  hepatitis,  viral  cirrhosis 
of  the  liver  or  liver  cancer.  In  the  case  of 
chronic  infection,  the  individual  may 
experience  frequent  periods  of  illness, 
and  continual,  usually  life-long, 
infectious  status.  An  individual  may 
remain  infectious  either  because  of 
acute  infection  or  because  he  or  she  has 
become  a  carrier.  This  individual 
represents  a  pool  from  which  the 
disease  may  spread  to  other  family 
members  or  to  the  patient's  sexual 
partner.  Perinatal  transmission  from  an 
infected  employee  to  her  infant  is  an 
efficient  mode  of  transmission  with  a 
particularly  serious  outcome. 
Individuals  who  are  infected  as 
newborns  have  a  25%  chance  of  dying 
from  cirrhosis  or  PHC  They  also  remain 
infectious  to  others  and  can  perpetuate 
the  cycle  of  perinatal  transmission. 


HBV  infection  can  result  in  very 
serious  and  debilitating  illnesses.  In 
most  cases  of  clinical  illness,  symptoms 
of  the  disease  will  prevent  the 
employee,  for  a  period  of  time,  from 
carrying  out  his  or  her  routine  daily 
activities  often  resulting  in  missed  work 
days.  In  cases  where  the  infected 
employee  is  hospitalized,  the  employee 
would  be  unable  to  work  during  the  time 
he  or  she  is  hospitalized,  and 
undoubtedly  the  out-of-work  time  would 
be  longer  as  additional  recovery  time  is 
invariably  required  following  hospital 
discharge.  Since  symptoms  typically  last 
from  several  weeks  to  several  months 
and,  in  the  case  of  chronic  hepatitis, 
several  years,  there  can  be  considerable 
lost  work  time.  Becoming  a  carrier  is  a 
material  impairment  of  health  even 
though  the  carrier  may  have  no 
symptoms.  This  is  because  the  carrier 
will  remain  infectious,  probably  for  the 
rest  of  his  or  her  life,  and  any  person 
who  is  not  immune  to  HBV  who  comes 
in  contact  with  the  carrier's  blood  or 
certain  other  body  fluids  will  be  at  risk 
of  becoming  infected.  Given  the  health 
hazards  associated  with  HBV  infection, 
it  is  OSHA's  opinion  that  the  material 
impairment  of  health  occiu^  when  an 
individual  becomes  infected  with  HBV. 
Moreover,  OSHA's  interpretation  of 
material  impairment  of  health  is 
consistent  with  NIOSH/CDC's  pre- 
hearing and  post-hearing  comments  on 
the  standard.  (Exs.  298,  p.  4;  20-634). 

OSHA's  risk  estimates  for  HBV 
infection  are  comparable  to  other  risks 
which  OSHA  has  concluded  are 
significant  and  are  substantially  higher 
than  the  example  presented  by  the 
Supreme  Court. 

Public  response  to  the  bloodbome 
pathogen  rulemaking  hearings  indicated 
general  agreement  that  the  risk  of 
contracting  hepatitis  B  to  workers  with 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  is 
unacceptably  high.  Indeed,  it  was  the 
testimony  of  many  employers  that  they 
had  already  instituted  or  upgraded  their 
infection  control  programs  and  were 
vaccinating  their  employees,  indicating 
an  acceptance  by  employers  that 
employees  who  are  not  provided  the 
protections  that  would  be  mandated  by 
this  standard  are  at  risk  of  contracting 
HBV. 

After  thoroughly  considering  the 
magnitude  of  the  risk  as  shown  by  the 
quantitative  and  qualitative  data,  OSHA 
concludes  that  the  risk  of  death  and 
material  impairment  of  health  resulting 
from  acute  and  chronic  HBV  infection  is 
significant,  that  HBV  presents  a 
significant  risk  to  both  unvaccinated 
employees  and  employees  who  have 


been  vaccinated  but  have  not  developed 
immunity.  Moreover,  because  HBV  is 
not  the  only  bloodbome  pathogen 
capable  of  causing  disease,  all 
employees  who  are  exposed  to  blood 
and  other  potentially  infectious 
materials,  whether  Uiey  are  HB- 
vaccinated  or  not,  may  be  at  risk  of 
infection. 

At  this  time,  OSHA  believes  that  there 
are  not  sufTicient  data  on  HIV  to 
quantify  the  occupational  risk  of 
infection.  Nevertheless,  the 
epidemiological  data  on  HIV  provide 
strong  qualitative  evidence  that  HIV  can 
be  transmitted  in  the  workplace  and 
serve  to  further  illustrate  risk  remaining 
after  the  major  protection  measure  of 
HBV  vaccination  is  implemented. 
Individuals  who  have  a  needlestick 
exposure  to  blood  from  an  HIV  infected 
individual  have  a  3  to  4  per  1,000  risk  of 
developing  an  HIV  infection. 

OSHA's  determination  that  employees 
who  work  in  virus  research  and 
production  facilities  are  at  risk  is 
supported  by  the  report  of  one  employee 
out  of  a  population  of  less  than  100  who 
were  working  with  concentrated  HIV 
who  seroconverted.  These  employees 
are  at  risk  because  the  virus  is 
concentrated  and  is  present  in  much 
higher  titers  than  in  blood,  thus 
increasing  the  likelihood  of  the 
employee  becoming  infected  following 
an  exposure  incident. 

OSIiA  also  concludes  tliat  the  final 
bloodbome  pathogen  standard  will 
result  in  a  substantial  reduction  of 
significant  risk.  The  risk  of  HBV 
injection  is  most  efficiently  and 
dramatically  reduced  by  vaccinating  all 
workers  exposed  to  blood  and  other 
potentially  infectious  materials.  Based 
on  OSHA's  estimate  of  lifetime 
occupational  risk,  vaccination  of  all 
workers  would  result  in  2  to  3  fewer 
deaths  per  1,000  workers  exposed  over  a 
working  lifetime.  Further,  vaccination 
would  result  in  80  to  108  fewer  cases  of 
material  impairment  of  health  due  to 
HBV  infection,  and  20  to  28  fewer  cases 
of  clinical  illnesses  per  1,000  workers 
exposed  over  a  working  hfetime. 
Assuming  15%  of  the  population  at  risk 
is  immune  to  HBV  because  of  prior 
infection,  OSHA  estimates  that 
vaccinating  the  remainder  and  all  of 
their  replacement  in  the  labor  force  will 
prevent  approximately  270,000 
infections,  over  68,000  of  which  will 
result  in  clinical  illness,  including,  in 
addition  to  cases  of  acute  and  chronic 
symptomatic  illness,  27,000  HBV  carriers 
and  6,000  deaths  over  45  years.  If  30%  of 
the  population  at  risk  is  immune,  the 
number  of  infections  prevented 
following  vaccination  of  all  employees 
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been  vaccinated  but  have  not  developed 
immunity.  Moreover,  because  HBV  is 
not  the  only  bloodbome  pathogen 
capable  of  causing  disease,  all 
employees  who  are  exposed  to  blood 
and  other  potentially  infectious 
materials,  whether  they  are  HB- 
vaccinated  or  not,  may  be  at  risk  of 
infection. 

At  this  time.  OSHA  believes  that  there 
are  not  sufficient  data  on  HIV  to 
quantify  the  occupational  risk  of 
infection.  Nevertheless,  the 
epidemiological  data  on  HIV  provide 
strong  quahtative  evidence  that  HIV  can 
be  transmitted  in  the  workplace  and 
serve  to  further  illustrate  risk  remaining 
after  the  major  protection  measure  of 
HBV  vaccination  is  implemented. 
Individuals  who  have  a  needlestick 
exposure  to  blood  from  an  HIV  infected 
individual  have  a  3  to  4  per  1.000  risk  of 
developing  an  HIV  infection. 

OSHA's  determination  that  employees 
who  work  in  virus  research  and 
production  faciUties  are  at  risk  is 
supported  by  the  report  of  one  employee 
out  of  a  population  of  less  than  100  who 
were  working  with  concentrated  HIV 
who  seroconverted.  These  employees 
are  at  risk  because  the  virus  is 
concentrated  and  is  present  in  much 
higher  titers  than  in  blood,  thus 
increasing  the  likelihood  of  the 
employee  becoming  infected  following 
an  exposure  incident. 

OSIIA  also  concludes  tliat  the  final 
bloodbome  pathogen  standard  will 
result  in  a  substantial  reduction  of 
significant  risk.  The  risk  of  HBV 
injection  is  most  efficiently  and 
dramatically  reduced  by  vaccinating  all 
workers  exposed  to  blood  and  other 
potentially  infectious  materials.  Based 
on  OSHA's  estimate  of  lifetime 
occupational  risk,  vaccination  of  all 
workers  would  result  in  2  to  3  fewer 
deaths  per  1,000  workers  exposed  over  a 
working  lifetime.  Further,  vaccination 
would  result  in  80  to  108  fewer  cases  of 
material  impairment  of  health  due  to 
HBV  infection,  and  20  to  28  fewer  cases 
of  clinical  illnesses  per  1.000  workers 
exposed  over  a  working  lifetime. 
Assuming  15%  of  the  population  at  risk 
is  immune  to  HBV  because  of  prior 
infection,  OSHA  estimates  that 
vaccinating  the  remainder  and  all  of 
their  replacement  in  the  labor  force  will 
prevent  approximately  270,000 
infections,  over  68,000  of  which  will 
result  in  clinical  illness,  including,  in 
addition  to  cases  of  acute  and  chronic 
symptomatic  illness,  27,000  HBV  carriers 
and  6,000  deaths  over  45  years.  If  30%  of 
the  population  at  risk  is  immune,  the 
number  of  infections  prevented 
following  vaccination  of  all  employees 
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is  estimate  to  be  approximately  244.000 
including  61.000  cases  of  clinical  illness, 
over  12.000  HBV  carriers  and  more  than 
5.400  deaths  over  45  years. 

Despite  these  dramatic  decreases  in 
infections,  OSHA  estimates  that  3  to  5 
HBV  infections  would  occur  with  one 
case  of  clinical  hepatitis  per  1.000 
exposed  workers  who  lack  immunity 
ever  45  years  even  if  all  exposed 
employees  were  to  receive  the  hepatitis 
B  vaccine.  This  is  because  the  vaccine  is 
effective  for  only  96%  of  the  people  to 
whom  it  is  given.  Moreover,  in 
constructing  Table  V-8  in  Section  V: 
Quantitative  Risk  Assessment,  OSHA 
assumed  that  all  workers  at  risk  will 
agree  to  be  vaccinated.  However,  the 
record  indicates  that  this  has  not  been 
the  case  in  the  past  and,  although 
education  of  employees  on  the  benefit  of 
vaccination  should  increase  acceptance, 
it  is  unlikely  all  workers  wrill  be  willing 
to  be  vaccinated.  For  example,  OSHA 
witnesses  testified  that  some 
vaccination  programs  yielded  between 
90-100  percent  acceptance  rate  when 
the  employee  was  required  to  be 
vaccinated  to  work  at  the  facmty 
(Joseph  H.  Coggin.  Ph.D.,  Tr.,  9/12/89. 
pp.  56-58;  James  A.  Cottone,  M.S.,  Tr.,  9/ 
19/89.  p.  56:  Dr.  L.  L.  Campbell,  Tr.,  9/ 
19/89,  p.  72:  Dr.  W.  L.  Sutker,  Tr.,  9/27/ 
89,  p.  14:  Dr. }.  A.  Bamett  Tr.,  9/27/89,  p. 
221).  Other  witnesses  from  OSHA  and 
the  public  noted  that  their  vaccination 
programs  ranged  between  25-55  percent 
cotnpliance  rates  (Kathleen  F.  Gordon. 
M.S..  Tr.,  9/19/89,  p.  9:  James  A. 
Cottone.  M^.,  Tr.,  9/19/89,  p.  56;  Jill 
Witter.  Esq..  Tr..  9/18/89.  p.  163;  T. 
Ryan.  Tr..  9/27/89.  p.  293).  According  to 
two  OSHA  witnesses  still  other 
programs  yielded  between  10-25  percent 
participation  in  the  vaccination  program 
in  part  due  to  the  lack  of  mandatory 
education,  advocacy  and  follow-up 
procedures  Oames  A.  Cottone,  M.S..  Tr., 
9/19/m.  p.  56;  Joseph  H.  Coggin.  Ph.D.. 
Tr..  9/12/89,  pp.  56-58). 

In  general  compliance  rates  of 
various  Hepatitis  B  vaccination 
programs  implemented  throughout  the 
country  varied  from  over  95  percent  to 
below  10  percent  This  clearly 
demonstrates  that  even  in  the  presence 
of  a  well  organized  and  supported 
vaccination  program,  not  everyone  is 
willing  to  accept  the  vaccine.  A 
descriptive  analysis  of  the  reported 
compliance  rates  based  on  evidence  in 
the  record  indicated  that  three  fourths  of 
the  vaccination  programs  in  existance 
reported  compliance  rates  less  than  75 
percent.  In  addition,  based  on  survey 
results.  OSHA  estimated  the  average 
acceptance  rate  of  a  vaccination 
program  to  be  approximately  50  percent. 


Using  this  information,  OSHA 
constructed  a  scenario  where  50  percent 
of  those  offered  the  hepatitis  B  vaccine 
woUld  actually  agree  to  be  vaccinated, 
and  estimated  the  remaining  lifetime 
occupational  risk  assuming  a  96% 
vaccine  efficacy.  These  numbers  are 
found  in  Table  V-9  in  Section  V: 

Suantitative  Risk  Assessment.  Under 
e  assumption  of  50  percent  compliance 
to  a  vaccination  program  and  96  percent 
efficacy  rate,  the  remaining  Ufetime 
occupational  risk  is  significant.  A  range 
of  44  to  59  HBV  infections  are  expected 
to  occur  per  one  thousand  exposed 
workers  per  working  Ufetime.  This  will 
result  in  11  to  15  clinical  illnesses  and 
approximately  one  death  per  thousand 
exposed  workers.  In  addition,  OSHA's 
estimate  of  remaining  risk  is  probably 
an  underestimate  of  the  number  of  FffiV 
infections  that  are  likely  to  occur 
because  of  the  overestimation  of  the 
background  risk  and  the  assumption  of  a 
96%  efficacy  rate  instead  of  Merck's 
estimate  of  92.7%.  Moreover,  the 
hepatitis  B  vaccine  will  not  protect 
employees  from  other  bloodbome 
pathogens  such  as  HIV.  Based  on  these 
data.  OSHA  has  concluded  that 
widespread  administration  of  the 
hepatitis  B  vaccine  will  not  eliminate 
significant  risks. 

Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 
safety  and  health  risks  were  too  high. 
Based  on  this.  Congress  gave  OSHA 
authority  to  reduce  risks  of  average  or 
above  average  magnitude  when  feasible. 
It  is  dear  that  the  risks  associated  with 
HBV  infection  are  not  insignificant. 
Without  the  implementation  of  the 
present  standard.  OSHA  estimates  the 
lifetime  risk  of  infection  from  HBV  to  be 
from  83  to  113  cases  per  thousand  with 
21  to  30  cases  of  clinical  hepatitis  per 
thousand  exposed  workers.  The  lifetime 
risk  of  death  from  HBV  is  2  to  3  per  one 
thousand  workers  who  lack  prior 
immunity.  OSHA  estimates  that  the 
standard  for  t>loodbome  pathogens  will 
reduce  the  risk  of  death  and  material 
impairment  of  health  from  83  to  113 
cases  per  thousand  to  3  to  5  per  1000. 
The  risk  of  death  from  HBV  will  be 
reduced  to  one  death  per  ten  thousand. 
Even  when  a  more  realistic  scenario  is 
coqsidered.  where  the  compliance  rate 
to  &  vaccination  program  is  50  percent 
and  the  efficacy  of  the  vaccine  is  still  96 
percent,  the  remaining  lifetime 
occupational  risk  remains  significant 
This  scenario  will  result  in  an  estimate 
of  43  to  59  HBV  infections  per  thousand 
employees  with  11  to  15  cases  of  clinical 
hepatitis  and  approximately  one  death 
per  one  thousand  exposed  workers. 


The  above  estimated  figures  are 
comparable  to  other  ri^  estimates 
judged  significant  by  OSHA  in  previous 
health  and  safety  ridemakings.  Typical 
occupational  risk  of  death  (from  all 
causes  including  accidents  and  illness) 
in  occupations  of  average  risk  are  2.7 
per  1.000  for  all  manufacturing  and  1.62 
per  1,000  for  all  service  employment 
derived  from  1979  and  1980  Bureau  of 
Labor  Statistics  data  for  employers  with 
11  or  more  employees  adjusted  to  45 
years  of  employment  for  46  weeks  per 
year.  The  lifetime  risk  of  death 
associated  with  HBV,  2  to  3  per  one 
thousand  non-immune  exposed  worker 
is  comparable  to  those  stated  above: 
even  the  risk  of  material  impairment  of 
health  due  to  HBV  infection  is 
sufficiently  high  to  prompt  OSHA  to 
protect  the  health  of  healthcare  woriters 
by  implementing  this  standard. 

In  summary,  OSHA  estimates  this 
standard  for  bloodbome  pathogens  will 
result  in  2  fewer  deaths,  80  to  108  fewer 
cases  of  HBV  infectioii.  and  20  to  28 
fewer  cases  of  clinical  illnesses  per 
IWO  woricers  exposed  over  a  working 
lifetime.  As  OSHA  beheves  the  standard 
for  bloodbome  pathogens  will  reduce 
risk  of  HBV  infection  and  material 
impairment  of  health  from  83  to  113  per 
thousand  to  3  to  5  per  lOOa  the  Agency 
is  carrying  out  the  Congressional  intent 
and  is  not  attempting  to  reduce 
insignificant  risk*. 

OSHA  estimates  that  vaccination  of 
exposed  workers  alone  would  leave  a 
remaining  significant  risk  of  HBV 
infection  (3  to  5  or  43  to  59  per  thousand 
exposed  workers,  depending  on 
acceptance  rates  of  the  hepatitis  B 
vaccine).  OSHA  has  concluded  that 
compliance  with  the  standard  as  a 
whole,  that  is.  compUance  with  all  of  the 
final  provisions,  including  vaccination, 
engineering  controls,  work  practices, 
protective  equipment,  housekeeping, 
and  training,  would  reduce  that 
significant  risk  substantially.  After 
adjusting  for  background  risk.  OSHA 
has  estimated  between  5.814  and  6,645 
cases  of  occupational  exposure  to 
Hepatitis  B  virus.  Compliance  with  the 
standard  is  estimated  to  prevent    - 
between  5,058  and  5.781  cases  of 
occupationally  induced  HBV  infection 
per  year,  of  which  1.285  to  1,445  would 
have  resulted  in  acute  symptoms,  an^ 
113  to  129  in  death.  In  addition,  between 
3,077  and  3.325  estimated  non- 
occupational induced  cases  of  hepatitis 
B  infection  will  be  prevented  due  to  the 
substantial  elimination  of  background 
risk  (non-occupational  risk)  for 
vaccinated  workers  and  due  to  the 
reduced  transmission  of  infection  to  sex 
partners  of  employees.  In  total,  the  final 
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standard  is  expected  to  prevent  between 
8,383  and  8,858  infections  and  between 
187  and  197  deaths  annually.  As 
previously  stated,  there  are  no  sufficient 
data  on  HIV  to  quantify  the 
occupational  risk  of  infection;  however, 
the  above  listed  protective  provisions  of 
the  standard  will  also  reduce  exposure 
to  HIV  infected  body  fluids  and  other 
materials  thus  reducing  the  risk  of 
infection  to  HIV.  In  light  of  all  of  the 
above,  OSHA  concludes  the  entire 
standard  is  needed.  This  is  consistent 
with  the  congressional  intent  and  the 
Supreme  Court  rationale  that  OSHA  is 
to  reduce  significant  risks,  which,  in  this 
case,  would  include  risks  remaining 
after  administration  of  the  hepatitis  B 
vaccine.  OSHA  has  considered  various 
regulatory  alternatives  in  addressing  the 
risks  of  occupational  exposure  to 
bloodbome  pathogens.  These  include 
informing  employers  and  employees  of 
the  risk  through  the  Joint  Advisory 
Notice  published  in  the  Federal  Register 
by  the  Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  (52  FR  4181)  and  the  institution 
of  an  enforcement  program.  The 
enforcement  program  has  consisted  of 
citing  employers  for  violating  Section 
5(a)(1)  of  the  OSH  Act.  the  general  duty 
clause  (29  U.S.C.  654(a)(1)).  and  certain 
general  industry  standards.  (For  a  brief 
explanation  of  OSHA's  enforcement 
program,  see  OSHA  Instruction  LPL  2- 
2.44B  and  Section  III:  Events  Leading  to 
the  Standard,  below). 

Although  the  current  OSHA 
enforcement  program  has  reduced  the 
risks  of  occupational  exposure  to 
bloodbome  pathogens  to  some  extent, 
significant  risks  remain  and  it  is  the 
Agency's  opinion  that  an  occupational 
health  standard  promulgated  under 
section  6(b)  of  the  Act  will  much  more 
effectively  reduce  these  risks  for  the 
following  reasons.  First  of  all,  because 
of  the  standard's  specificity  employers 
and  employees  are  given  more  guidance 
in  reducing  exposure  to  bloodbome 
pathogens.  Second,  it  is  well  known  that 
a  standard  is  more  protective  of 
employee  health  than  an  enforcement 
program  that  is  based  upon  a  general 
provision  because  the  standard  requires 
more  abatement  methods  than  those 
required  by  the  general  duty  clause  and 
the  general  industry  standards.  Third, 
the  general  duty  clause  and  the  cited 
general  industry  standards  impose 
heavy  litigation  burdens  on  OSHA 
because  OSHA  must  prove  that  a 
recognized  hazard  exists  at  a  particular 
workplace.  Since  this  standard  specifies 
both  the  conditions  which  trigger  the 
application  of  the  standard  and  the 
abatement  obligations,  thereby 


assuming  the  existence  of  the  hazard,  no 
independent  proof  of  the  hazard  in  the 
particular  workplace  need  be  presented. 
The  reduction  in  litigation  burdens  will 
mean  that  the  Labor  Department,  as 
well  as  the  employer,  will  save  time  and 
money  in  litigation  cases.  Finally,  the 
promulgation  of  this  standard  will  result 
in  increased  protection  for  employees  in 
state-plans  states  because  these  states, 
although  not  required  to  adopt  general 
duty  clauses,  must  adopt  standards  at 
least  as  effective  as  Federal  OSHA 
standards. 

In  summary,  the  Joint  Advisory  Notice 
and  the  institution  of  the  enforcement 
program  have  been  fruitful,  but  they 
have  not  eliminated  the  significant  risks. 
Therefore  OSHA  has  concluded  that  a 
standard  specifically  addressing  the 
risks  of  bloodbome  pathogens  is 
necessary  to  further  substantially 
reduce  significant  risks.  OSHA's  current 
data  indicate  the  altemative  selected  is 
both  technological  and  economically 
feasible.  OSHA's  analysis  of 
technological  and  economic  feasibility 
of  the  standard  is  discussed  in  the 
following  section  of  the  preamble. 

VII.  Regulatory  Impact  and  Regulatory 
Flexibility  Analysis 

Executive  Summary 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  prepared  a 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  for  the  Bloodbome 
Pathogens  standard.  The  analysis  is 
presented  in  seven  sections: 
Introduction;  Industry  Profile;  Benefits; 
Technological  Feasibility;  Costs  of 
Compliance;  Economic  Impacts  and 
Regulatory  Flexibility  Analysis;  and 
Nonregulatory  Environment  and 
Regulatory  Altematives.  Also,  a 
technical  appendix  has  been  included, 
in  which  details  of  the  two  OSHA 
surveys  and  compliance  rate 
computations  are  presented. 

Industry  Profile 

Industries  where  workers  are  in 
contact  with  or  handle  blood  and  other        ^^'  ^^ 
potentially  infectious  materials  will  be         ^qj 
affected  by  the  standard.  Twenty-four 

such  industry  sectors  were  identified  for      805 

this  analysis:  offices  of  physicians  *°* 

(including  ambulatory  medical  services)  

(SIC  801.  803):  dental  offices  (SIC  802);  808 

hospitals  (SIC  806):  medical  and  dental 

laboratories  (SIC  807);  nursing  homes  8092 

(SIC  805);  residential  care  facilities  (SIC       ^°^ 

836);  dialysis  centers  (8092);  drug  943, 

treatment  centers  (8093);  home  health 

care  (8082);  hospices  (various  SIC  8099 

codes):  government  outpatient  facilities 

(SIC  9431);  blood  collections  and  ^^6 

processing  (SIC  8099);  health  clinics  in 


industrial  facilities  (various  SIC  codes); 
personnel  services  (SIC  7363);  funeral 
homes  and  crematories  (SIC  7261); 
research  laboratories  (SIC  8221;  8731; 
8733;  283);  linen  services  (SIC  721); 
medical  and  dental  equipment  repair 
(SIC  384;  7699)  law  enforcement  (SIC 
9221);  fire  and  rescue  (SIC  9224); 
correctional  institutions  (SIC  9223); 
schools  for  the  mentally  retarded  (SIC 
9411);  lifesaving  (9229);  and  handlers  of 
regulated  waste  (SIC  4953;  9511). 

Table  ES.-l  provides  a  summary  of 
the  number  of  affected  establishments 
and  employees  by  SIC  classification. 
Over  500,000  establishments  are 
estimated  to  be  affected  by  the  rule.  Any 
employee  who  may  come  in  contact 
with  human  blood  and  other  potentially 
infectious  materials  and  who  comes 
under  OSHA's  purview  is  affected  by 
this  standard.  On  this  basis,  it  is 
estimated  that  approximately  5.6  million 
workers  will  be  affected  by  \he 
standard.  Approximately  78  percent  of 
these  workers  are  employed  in  health 
care  occupations. 

Benefits 

OSHA  has  estimated  that 
occupational  exposures  are  responsible 
for  between  5,814  and  6,645  cases  of 
hepatitis  B  virus  (HBV)  infection  per 
year,  th  total,  considering  the  full 
combination  of  the  standard's 
provisions,  including  vaccination, 
engineering  controls,  work  practices, 
protective  clothing,  housekeeping,  and 
training,  OSHA  believes  that  the  great 
majority  of  these  HBV  cases  can  be 
avoided. 

Table  ^S.-l.— Industry  Profile  of  Af- 
fected Establishments  and  Popula- 
tion at  Risk  [1990] 


SIC  code 


Type  of 
establishment 


Offices  of 

Ptiysicians. 
Offices  of 

Dentists. 
Nursing  Homes. 

Hospitals 

Medical  and 

Dental  Labs. 

Home  Health 

Hospices _.. 

Hemodialysis 

Dnjg 

Refuibilitation. 
Government 

ainics. 
Blood/ Plasma/ 

Tissue 

Centers. 
Residential 

Care. 


Number 

of 
affected 

establish- 
ments 


122,104 

100.174 

12.200 
6,197 
4.425 

6.437 
651 
782 
744 

10,893 

730 

2.425 


Popula- 
tion at 
risk 


640.681 

316,237 

485.303 

2.386.165 

62,854 

212.246 

10,856 

12.688 

6,722 

56,345 

18.788 

49.102 


) 
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industrial  facilities  (various  SIC  codes); 
personnel  services  (SIC  7363);  funeral 
homes  and  crematories  (SIC  7261); 
research  laboratories  (SIC  8221;  8731; 
8733;  283);  linen  services  (SIC  721); 
medical  and  dental  equipment  repair 
(SIC  384;  7699)  law  enforcement  (SIC 
9221);  fire  and  rescue  (SIC  9224); 
correctional  institutions  (SIC  9223); 
schools  for  the  mentally  retarded  (SIC 
9411);  lifesaving  (9229);  and  handlers  of 
regulated  waste  (SIC  4953;  9511). 

Table  E.S.-1  provides  a  summary  of 
the  number  of  affected  establishments 
and  employees  by  SIC  classification. 
Over  500.000  establishments  are 
estimated  to  be  affected  by  the  rule.  Any 
employee  who  may  come  in  contact 
with  human  blood  and  other  potentially 
infectious  materials  and  who  comes 
under  OSHA's  purview  is  affected  by 
this  standard.  On  this  basis,  it  is 
estimated  that  approximately  5.6  million 
workers  will  be  affected  by  Uie 
standard.  Approximately  78  percent  of 
these  workers  are  employed  in  health 
care  occupations. 

Benefits 

OSHA  has  estimated  that 
occupational  exposures  are  responsible 
for  between  5,814  and  6,645  cases  of 
hepatitis  B  virus  (HBV)  infection  per 
year,  tn  total,  considering  the  full 
combination  of  the  standard's 
provisions,  including  vaccination, 
engineering  controls,  work  practices, 
protective  iclothing,  housekeeping,  and 
training.  OSHA  believes  that  the  great 
majority  of  these  HBV  cases  can  be 
avoided. 

Table  ^8.-1.— Industry  Profile  of  Af- 
fected Establishments  and  Popula- 
tion at  Risk  [1990] 


SIC  code 


vorkers  are  in 

lie  blood  and  other       eon  803 
s  materials  will  be        gg^ 
lard.  Twenty-four 

s  were  identified  for      805 

of  physicians  *°® 

ry  medical  services)      ^^ 

1  offices  (SIC  802);  808 

nedical  and  dental 

');  nursing  homes  8092 

1  care  facilities  (SIC      ^°^ 

I  (8092);  drug  943, 

393);  home  health 

1  (various  SIC  8099 

outpatient  facilities 
lections  and  e3g 

I);  health  clinics  in 


Typeo* 
establishment 


Offices  of 

Physicians. 
Offices  of 

Dentists. 
Nursing  Homes. 

Hospitals 

Medical  and 

Dental  Lat>s. 

Home  Health 

Hospices 

Hemodialysis 

Drug 

Rehabilitatioa 
Government 

Clinics. 
Blood/Plasma/ 

Tissue 

Centers. 
Residential 

Care. 


Number 

of 
affected 

establish- 
ments 


122,104 

100.174 

12.200 
6,197 
4,425 

6,437 
651 
782 
744 

10.893 

730 

2.425 


Popula- 
tion at 
risk 


640.681 

316.237 

485.303 

2.386.165 

62,854 

212.246 

10,856 

12.688 

6,722 

56.345 

18,788 

49.102 


) 


Table  E.S.-1  .—Industry  Profile  of  Af- 
fected Estabushments  and  Popula- 
tion AT  Risk  [1990]— Continued 


Number 

sic  code 

type  of 
establNhment 

affected 
establish- 
ments 

Popula- 
tion at 

risk 

7382 

Personnel 
Services. 

1.348 

163,477 

726 „... 

Funeral 
Servicea. 

19.890 

57.013 

• 

HedlhUnttsin 

202,540 

178.732 

Industry. 

8221: 

Research  Labs.... 

1.453 

89,151 

873; 

283. 

7218 

Linen  Senrices.... 

1.250 

50.000 

384 

Medical 
Equiptnent 
Repair. 

1,076 

6,185 

9221 

Law 

Enforce- 
meor*. 

4.946 

341,546 

9224 

Fire  and 
Rescue"*. 

3.174 

252.048 

9223 

Correctional 
Facilities. 

1.895 

120.224 

9229 

Lifesaving.   

100 

5000 

9411 

Schools 

6.321 

41.362 

4953; 

Waste  Reitioval .. 

13,300 

9511. 

Totals 

511,755 

5,576.026 

*  Includes  various  SIC  codes. 
**  Includes  state  and  local  departments  only. 
***  Includes  fire  departments  and  private  amtxi- 
lance  services. 

Source:  Occupational  Safety  and  Health  Adminis- 
tration. Office  of  Regulatory  Analysis. 

In  sum,  compliance  with  the  standard 
is  estimated  to  prevent  between  8,383 
and  8.858  occupational  and  non- 
occupational cases  of  HBV  infection  per 
year,  of  which  2,096  to  2,215  would  have 
resulted  in  acute  symptoms,  and  187  to 
197  in  death.  Moreover,  OSHA  estimates 
that  the  stafidard  will  prevent  between 
253  and/578  employees  from  becoming 
HBV  carriers,  thereby  halting  the  spread 
of  this  disease  to  others. 

In  addition  to  hepatitis  B,  the 
provisions  of  the  standard  will  greatly 


reduce  workers'  risk  of  contracting  non- 
A,  non-B  hepatitis,  acquired  immune 
deficiency  syndrome  (AIDS),  and  other 
bloodbome  diseases.  The  Centers  for 
Disease  Control  (CDC)  reports  24 
documented  cases  of  human 
immunodeficiency  virus  (HIV)  infection 
in  the  U.S.  which  have  resulted  from 
occupational  exposure.  Four  of  these 
workers  have  developed  AIDS. 

Technological  Feasibility 

Limiting  woi^cer  exposure  to 
bloodbome  diseases  is  achieved  through 
the  implementation  of  the  following 
categories  of  controls: 

•  Engineering  Controls 

•  Immunization  Programs 

•  Work  practices,  such  as  careful 
hand-washing  after  each  patient  contact 
and  procedures  for  handling  sharps 

•  Disposal  and  handling  of 
contaminated  waste 

•  Use  of  personal  protective 
equipment,  especially  gloves,  gowns  and 
goggles 

•  Use  of  mouth  pieces,  resuscitation 
bags  or  other  ventilation  devices 

•  Use  of  disinfectants 

•  Labeling  and  signs 

•  Training  and  education  programs 

•  Post-exposure  follow-up 
OSHA  finds  with  respect  to  the 

technological  feasibility  of  the  standard 
that  its  provisions  permit  practical 
means  to  reduce  the  risk  now  faced  by 
those  employees  woH(ing  with  blood 
and  other  infectious  materials  and  that 
there  do  not  appear  to  be  any  major 
^  obstacles  to  implementing  the  rule. 
These  conclusions  were  supported  by 
OSHA's  findings  with  respect  to  the 
current  infection  control  practices  in  the 
workplace.  Since  the  requirements  of 
the  standard  closely  follow  the 
guidelines  issued  by  the  Centers  for 
Disease  Control  (CDC)  on  universal 
precautions  (UP),  efforts  by  many 


organizations  to  adhere  to  the  guidelines 
have  created  a  solid  base  of  practices 
and  technology  for  the  supplemental 
implementation  of  the  standard.  Based 
on  recent  surveys  conducted  by  the 
Agency  and  other  information  available 
in  the  rulemaking  docket  OSHA 
produced  quantitative  estimates  of  the 
compliance  baseline,  or  extent  of 
current  compliance.  OSHA  foimd  that 
most  establishments  have  already 
implemented  measures  to  protect 
workers  from  occupational  exposure  to 
blood  and  other  potentially  infectious 
materials,  and  that  many  are  very  close 
to  full  compliance  with  this  standard. 

Costs  of  Compliance 

Net  compliance  costs  were  estimated 
for  each  provision  of  the  standard  by 
each  type  of  facility  affected.  These 
costs  represent  the  additional  costs  of 
fully  complying  with  the  requirements  of 
the  standard,  after  deducting  from  total 
cost  the  current  baseline  activities  that 
already  voluntarily  occur  at  affected 
facilities.  One-time  costs  were 
annualized  to  reflect  the  opportunity 
cost  of  capital.  Table  E5.-2  summarizes 
annual  net  compliance  costs  by  type  of 
facility  and  by  provision.  The  total 
annual  costs  amount  to  about  $813 
million. 

Personal  protective  equipment 
accounts  for  the  largest  amount  of  net 
compliance  costs  ($327  million  per  year). 
Training  ($134  million),  vaccine  and 
post-exposure  follow-up  ($107  million), 
and  housekeeping  ($102  million)  were 
also  found  to  be  significant  cost  « 

components.  I      ♦ 

OSHA  found  that  costs  varied  among 
the  various  affected  sectors,  depending 
on  the  characteristics  of  exposure  and 
extent  of  current  compliance.  Owing  to 
these  factors,  certain  establishments 
may  find  the  impact  of  the  standard  to 
be  somewhat  greater  than  others. 


Table  E.S.-2.— Summary  of  Compuance  Costs— Grand  Totals 


Industry 


OfScesof 

Physicians 

Offices  of 

Dentists 

Nursing  Homes ... 
Medical  and 

Dental  Labs 

Residential  Care. 

Hospitals _.. 

Home  Health. 

Hospices 

Hemodialysis 

Dnjg 

Rehabilitation... 
Govemnient 

Cttnics 


Engineering/ 
work  practwes* 


$8,985,997 

5.443.408 
935.790 

1.242.593 

81.202 

68.781.203 

388.799 

9,978 

271,929 

10.408 

7M.219 


Vaccination/ 

post  exposure 

follow-up 


$14,770,091 

21.565.118 
8.195.138 

792,155 

1,128.257 

26,745.404 

.    3.087,128 

196.713 

241.668 

71,810 

1.451,787 


Exposure 
control  plan 


$6,834,476 

5,502.113 
1,021,579 

'288.191 

157,935 

1,614,393 

419,229 

42,398 

50,930 

48,455 

709.439 


Housekeeping 


$7,169,447 

5343.  IBS 
21.037,030 

3,534.680 

539,902 

56.414,706 

226335 

22,183 

42.356 

8.780 

516,634 


PPE 


$68,611.^70 

30,422.020 
31,917.227 

4.559.722 

005.583 

138.972,636 

2.360.670 
104,442 

1.320,193 

68.171 
3,893.082 


Training 


$34,826,736 

14,117,012 
5.706.284 

1,790,771 

1.401.437 

25.773335 

4,689,431 

196.925 

302.054 

196.751 

3.047.676 


Recordkeeping 


$2,792,511 

4.446.195 
986316 

123.287 

146.073 

3.611.521 

277.960 

20.948 

77334 

8,157 

248.574 


Totals 


$143,990,528 

87,429,055 
68.779,663 

12,321.399 

4J60,390 

321.913.697 

11.449.573 

593.588 

2,306,964 

413.514 

'■0.65/4I2 
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Table  E.S.-2.— Summary  of  Compuance  Costs— Grand  Totals— Continued 

Industry 

Engineering/ 
worfc  practicas  * 

Vacdnatton/ 

postexposure 

MkMHjp 

Exposura 
oonirol  pian 

HouseKeepir>g 

PPE 

Training 

Recordkeeping 

Totals 

Bkxxl  Plasma/ 
Tissue  Center 

1,193.678 

299,277 

47.543 

90.434 

1,949,073 

331.395 

100,778 

4,012.178 

Personnel 
Services       

11.926 
50.208 

1,614,021 
1.503,382 

112.876 
1.110.339 

0 
579,318 

8,068,434 
2,423.906 

3,365,324 
2.981.395 

176,165 
194,599 

13.348.746 

Funeral  Services—. 

8.843.149 

Health  Units  in 

3,719^31 

150.111 

924 

15,039.779 

1.290.801 

394.322 

13.226,259 
94.631 
81.410 

4,803,681 

10Z497 

33,150 

5.266.303 
2.751.244 
1.088.947 

23.276.485 

1,860.446 

268.162 

2,573.588 
73,178 
75,024 

67.904.326 

Research  Labs 

Uneo  Services 

6.322.908 
1,941,939 

Medical 

Equvment 

Repair _.. 

Law  Enforcernent.. 
Fire  and  Rescue.... 

213.104 
195.410 
216.141 

276.128 

2.237.428 
2.708,562 

70.078 
322.123 
206.716 

618.485 
52,344 
73.862 

4.543.377 
3.311.809 
9.573.585 

253,503 
4,189,199 
1.909,586 

38,581 
545,597 
325,485 

6,013,256 
10,853,911 
15.013,937 

Correctional 

Facilities 

Lifesaving 

Schools     

Waste  Removal 

Totals 

93.437 

503 

146,412 

0 

97,523,109 

1.322.391 

157.623 

1.398,763 

222,960 

106,710.705 

114.886 
6.513 

411.874 

3.256 

32.587.446 

153,978 

73,300 

0 

0 

101,937,270 

1,581.115 

84.375 

1.717.971 

1,383.200 

326.877.357 

1.438.951 
139.333 

2.103,241 

249,083 

134.405,018 

211,278 

12,225 

196,277 

10,681 

17,253,151 

4,916,036 

473.872 

5,^4.338 

1.869.180 

812.703.560 

•  Includes  $5,416,815  in  recurring  costs  for  leakproot  containers. 

Source:  Occupational  Safety  and  Health  Admtnistration,  Office  of  Regulatory  Analysis. 


Economic  Feasibility  and  Regulatory 
Flexibility  Analysis 

Table  E.S.-3  provides  a  summary  of 
economic  impacts  for  the  types  of 


facilities  affected  by  the  standard. 


Table  E.S.-3.— Summary  of  Economic  Impacts 


Industry 

Revemje, 

budget"  ($ 

million) 

Profits' ($ 
million) 

Annual  costs 
($  million) 

Costs/revenue 
(percent) 

Costs/profits  ■ 
(percent) 

90,000 

31,678 

45,872 

230,000 

4,446 

8,900 

325.5 

1,200 

744 

2.400 

1,500 

3.168 

5,400 

6,782 

(*) 

3,500 

4,800 

1,000 

17,300 

4,000 

8,500 

140 

2,774 

595 

»  5,533 

»  2,014 

1,159 

1,012 

325 

503 

19 

87 

45 

N/A 

N/A 

•75 

210 

608 

(•) 

'54 

99 

72 

N/A 

N/A 

N/A 

N/A 

N/A 

22 

143:99 

87.43 

69.78 

321.91 

12.32 

11.45 

0.59 

2.31 

0.41 

10.66 

4.01 

4.36 

13.35 

8.84 

67.90 

6.32 

1.94 

6.01 

10.85 

15.01 

4.92 

0.47 

5.97 

1.87 

0.160 
0.276 
0.152 
0.140 
0.277 
0.119 
0.182 
0.192 
0.056 
0.444 
0.267 
0.138 
0.247 
0.130 
N/A 
0.181 
0.040 
0.601 
0.063 
0.375 
0.058 
0.338 
0.215 
0.314 

2.602 

Offices  of  Dentists _ 

Nursing  Homes — - 

Hospitals ™ '.- - ~ 

Medical /Dental  Labs ™.. — ~. .~— .- 

3.590 
4.577 
6.998 
3.797 

Home  Health  Care  "     _...     .— -.... - ..~ 

2.106 

Hospice  Care 1 

Hemodiah/sis  Centers                                „. 

3.100 
2.637 

DruQ  Rfihabilrtation                                 .  *. «.    ..«..»..»....«....».»..»......•*««.« 

0.926 

Government  Clinics' ™ ..„„.„...._„. _ . __„ 

Blood/Plasma/Tissue  Centers 

Residential  Care „..«...„..„....».. 

N/A 

N/A 

4.674 

Personnel  Services — 

Funeral  Services                                                  ...«.«««.................««.— 

6.342 
1.454 

Health  Units  in  Irtdustnr               .          ........«««.„.....,.„„.. 

N/A 

Research  Labs ...~...~. .„. .... »»»......_ _.-.-.    _ 

3.991 

Unen  Services 

Medical  Equipment  Repair 

PoMce' 

Fire  a  Rescue ' „ 

Lilnsaving* .,...,,., 

1.962 
8.383 
N/A 
N/A 
N/A 
N/A 

Schools' .  .      „    _.„ „„_. _ 

N/A 

Waste  Removal _         . 

4.245 

N/A  Not  Applicable  ......     _^       ,  ._^    -.      ■ 

•Revenue  totals  reoresent  affected  facilities  only,  profit  totals  reflect  estimated  pre-tax  1989  totals  for  proprietary  establishments,  unless  noted  otnenwise. 
'  Revenue  data  reoresent  non-public  agerKies  only. 
'  Revenue  data  represent  puoiic  agencies  only. 
'  Based  on  profit  margin  of  rnjrsing  home  sector. 

*  Health  care  budgets  not  estimated 

'Rapraaants  commercial,  noncommeraal,  and  pharmaceutical  labs. 

*  Ratio  reflects  proprietary  tirms,  unless  noted  otherwise. 

Source:  Occupational  Safety  and  Health  Administration,  Office  o(  Regulatory  Analysis. 


UMI 


As  shown.  OSHA  estimated 
compliance  costs  to  represent  less  than 
1  percent  of  revenues  for  all  sectors,  and 


less  than  one-half  of  1  percent  for  most 
others. 


The  cost  of  the  standard  relative  to 
profit  was  estimated  to  be  largest  for  the 
medical  equipment  repair  sector,  where 
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:e  Costs— Grand  Totals— Continued 


keeping 

PPE 

Training 

Recordkeeping 

Totals 

90.434 

1.949.073 

331.395 

100.778 

4.012.178 

0 
579.318 

8.068.434 
2,423.908 

3.365,324 
2.981.395 

176.165 
194.599 

13.348.746 
8.843.149 

.803.681 

102.497 

33,150 

5.266.303 
2.751.244 
1.088.947 

23.276.485 

1,860.446 

268.162 

2.573.588 
73.178 
75.024 

67.904,326 
6.322,908 
1.941,939 

618,485 
52.344 
73,862 

4,543,377 
3,311,809 
9.573,585 

253,503 
4.189.199 
1,909.586 

38.581 
545,597 
325,485 

6.013.256 
10.853.911 
15.013,937 

153,978 

73,300 

0 

0 

.937.270 

1,581.115 

84.375 

1.717.971 

1.383.200 

326.877.357 

1.438.951 
139.333 

2.103.241 

249.083 

134.405,018 

211,278 

12,225 

196,277 

10.681 

17.253.151 

4,916.036 

473.872 

5,974,338 

1,869.180 

812.703.560 

lalysis. 

the  standard. 


Y  OF  Economic  Impacts 


M6v©nu©, 

budgelMS 
mSlion) 

Profits' ($ 

Annual  costs 

Costs/revenue 

Costs/profits  • 

mOlion) 

($  million) 

(percent) 

(percent) 

90.000 

»  5.533 

14399 

0.160 

2.602 

31.678 

»  2.014 

87.43 

0.276 

3.590 

45.872 

1.159 

69.78 

0.152 

4.577 

230.000 

1.012 

321.91 

0.140 

6.998 

4.446 

325 

12.32 

0.277 

3.797 

8.900 

503 

11.45 

0.119 

^106 

325.5 

19 

0.59 

0.182 

3.100 

1.200 

87 

2.31 

0.192 

2.637 

744 

45 

0.41 

0.056 

0.926 

2.400 

N/A 

10.66 

0.444 

N/A 

1,500 

N/A 

4.01 

0.267 

N/A 

3.168 

«75 

4.36 

0.138 

4.674 

5.400 

210 

13.35 

0.247 

6.342 

6.782 

608 

8.84 

0.130 

1.454 

(*) 

(•) 

67.90 

N/A 

N/A 

3.500 

'54 

6.32 

0.181 

3.991 

4.800 

99 

1.94 

0.040 

1.962 

1.000 

72 

6.01 

0.601 

8.383 

17.300 

N/A 

10.85 

0.063 

N/A 

4.000 

N/A 

15.01 

0.375 

N/A 

8.500 

N/A 

4.92 

0.058 

N/A 

140 

N/A 

0.47 

0.338 

N/A 

2.774 

N/A 

5.97 

0.215 

N/A 

595 

22 

1.87 

0.314 

4.245 

lated  pre-tax  1989  totals  for  proprietaiy  establishments,  unless  noted  otfwn«fise. 


nalysis. 


1 1  percent  for  most 


The  cost  of  the  standard  relative  to 
profit  was  estimated  to  be  largest  for  the 
medical  equipment  repair  sector,  where 
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costs  may  represent  over  8  percent  of 
profits.  OSHA  estimated  profit  impacts 
to  be  less  than  7  percent  for  all  other 
sectors. 

These  estimates  and  the  inelastic 
demand  for  health  care  services  led  the 
Agency  to  conclude  that  it  is  probable  a 
large  part  of  the  compliance  costs  for 
establishments  in  SIC  80  (health  care] 
will  be  passed  on  to  consumers  and 
third  party  payers.  In  addition,  OSHA 
estimated  most  affected  establishments 
will  be  able  to  finance  the  balance  of 
compliance  costs  from  profits.  OSHA 
concludes  that  impacts  will  not  impose  a 
significant  burden  on  industry.  Impacts 
were  not  estimated  to  exert  significant 
pressure  toward  increased  industry 
concentration. 

OSHA  also  found  that  a  large  number 
of  small  businesses  will  be  affected  by 
the  rule.  In  general,  OSHA  did  not  find 
that  smaller  establishments  lagged 
appreciably  behind  their  larger 
counterparts  with  respect  to  current 
practices.  This  indicates  that  the 
differential  impact  related  to  the 
implementation  of  similar,  supplemental 
employee  protection  measures  as 
required  under  the  standard,  will  be 
minimal  between  small  and  large  firms. 
Thus,  the  impact  on  small  business 
should  not  differ  significantly  from  the 
impact  on  the  affected  universe  as  a 
whole. 

A.  Introduction 

Executive  Order  12291  (46  PR  13197. 
February  19, 1981)  requires  that  a 
regulatory  impact  analysis  be  conducted 
for  any  rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government. 
Similarly,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Subsection  601  et  seq.)  requires 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  to  consider  the 
impact  of  the  regulation  on  small 
entities. 

Consistent  with  these  requirements, 
OSHA  has  prepared  a  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  Bloodbome  Pathogens 
standard.  This  analysis  describes  the 
industries  affected  by  the  standard,  the 
potential  benefits  that  will  be  realized 
by  health  care  and  other  workers 
currently  at  risk,  the  current  infection 
control  practices  in  the  workplace,  the 
costs  of  comphance,  and  OSHA's 
assessment  of  the  technological  and 
economic  feasibility  of  the  standard. 

B.  Industry  Profile 
1.  Profile  Overview 

Of  interest  in  this  rulemaking  are 
those  workplaces  in  which  employees 


are  exposed  to  blood  or  other 
potentially  infectious  materials  during 
the  performance  of  their  duties.  OSHA 
has  included  twenty-four  such  industry 
sectors  in  this  analysis:  offices  of 
physicians  (including  ambulatory 
medical  services)  (SIC  801,  803);  dental 
offices  (SIC  802);  hospitals  (SIC  806); 
medical  and  dental  laboratories  (SIC 
807);  nursing  homes  (SIC  805): 
residential  care  facilities  (SIC  836); 
dialysis  centers  (8092);  drug  treatment 
centers  (8093);  home  health  care  (8082): 
hospices  (various  SIC  codes); 
government  outpatient  facilities  (SIC 
9431);  blood  collections  and  processing 
(SIC  8099);  health  clinics  in  industrial 
facilities  (various  SIC  codes);  personnel 
services  (SIC  7363);  funeral  homes  and 
crematories  (SIC  7261);  research 
laboratories  (SIC  8221;  8731;  8733;  283); 
linen  services  (SIC  721);  medical  and 
dental  equipment  repair  (SIC  382;  384; 
7699)  law  enforcement  (SIC  9221);  fire 
and  rescue  (SIC  9224);  correctional 
institutions  (SIC  9223);  schools  (SIC 
9411);  lifesaving  (9229);  and  regulated 
waste  removal  (SIC  4953). 

Four  sectors,  linen  services,  schools, 
lifesaving,  and  regulated  waste  removal, 
were  not  included  in  OSHA's 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  (54  FR  23073].  New  information 
received  during  the  post-proposal 
comment  period  and  during  OSHA's 
informal  hearings  indicated,  however, 
that  ocQupational  exposure  to  blood  and 
other  potentially  infectious  materials 
also  occurred  in  these  service  sectors.    « 

OSHA's  final  estimates  of  the  number 
of  affected  establishments  were  based 
on  information  obtained  from  various 
sources,  including  government  statistical 
publications,  public  comments  and 
testimony,  and  two  surveys  conducted 
by  the  Agency.  A  multi-sector  survey 
conducted  dtu"ing  1989  encompassed 
eighteen  industry  sectors.  A  separate 
survey  of  hospitals  was  also  conducted. 
Health  care  and  non-health  care 
workers  employed  by  state  and  local 
governments  in  non-state-plan  states 
and  self-  employed  facilities  were  not 
included  in  the  scope  of  the  survey.  The 
objectives  of  the  surveys  were  to 
estimate  the  number  of  potentially 
exposed  workers,  the  extent  of  current 
compliance,  the  number  of  employee 
blood  exposure  incidents  occurring  in 
the  workplace,  and  the  number  of 
affected  establishments.  Only  facilities 
with  exposure  to  blood  or  other 
potentially  infectious  materials  were 
considered  to  be  affected  by  the 
standard. ' 

Each  question  in  the  survey  was 
carefully  reviewed,  and  interviewers 
were  highly  trained  to  ensure  the 
accuracy  of  data  collected.  Pre- 


notification  letters  were  sent  to  all 
establishments  in  the  sample  to  prepare 
respondents  for  the  telephone  interview. 
The  interviewers  collected  data  using  a 
Computer  Assisted  Telephone 
Interviewing  (CATI)  system,  which 
allowed  the  computer  to  immediately 
identify  answers  that  were  out  of  range 
or  inconsistent  with  previous  answers. 
In  these  cases,  the  interviewers  resolved 
the  problems  by  asking  the  respondent 
for  clarification.  This  method  virtually 
eliminated  the  problem  of  invalid  and 
inconsistent  responses  arising  during  the 
data  collection  process. 

Although  only  2,545  responses  were 
required  to  achieve  statistical  accuracy. 
OSHA  received  over  3,500  responses. 
For  further  details  on  the  survey,  see 
appendix  A  and  appendix  B.  References 
made  tn  OSHA  survey  data  will  refer  to 
either  Ex.  264  (multi-sector  survey)  or 
Ex.  266  (hospital  survey]  and  will  list  the 
relevant  table  number(s)  where  the 
estimates  appear,  or  from  which  OSHA 
derived  figures  used  in  its  calculations. 
(See  Technological  Feasibility  below 
and  Technical  appendices  A  and  B  for 
details  on  survey  methodology  and 
results.)  For  example,  calculations 
incorporating  the  estimated  number  of 
health  care  workers  exposed  to  blood  or 
other  potentially  infectious  materials 
would  be  referenced  as  [Ex.  264.  Q38| 
for  non-hospital  sectors,  with  tabulated 
data  from  question  38  noted. 

Table  VII-1  enumerates  affected 
establishments  and  occupationally 
exposed  workers  by  SIC  code.  As 
shown  in  the  table,  an  estimated  511.755 
establishments  will  be  affected  by  the 
standard. 

Table  VII-1.— Industry  Profile  of  Af- 
fected Establishments  and  Popula- 
tion at  Risk  [1990] 


sic  code 

Typeol 
estat>ii8runem 

Number 

of 

affected 

estab. 

Popula- 
tion at 
nsk 

801;  803... 

Offices  of 
Pttysicians. 

122.104 

640.681 

802 

Offices  of 
Dentists 

100.174 

316^37 

805 

Nuramg  Homes... 
Hospitals — 

12,200 
6.197 

465.303 

806 

2.386.165 

807 

Medial  and 

Dental  Labs. 

4.425 

62.854 

808- 

Home  Health 

6.437 

212.246 

• 

651 

10.856 

8092 

Hemodialysis 

782 

12.688 

8093 

Drug 
RehaNitatioa 

744 

6.722 

9431 

Qovemmant 

CNnics. 

10J93 

56.345 

8099 

Btood/Plasma/ 
Tiaaua 
Centars. 

730 

18.788 

836 

Residanlial 
Car& 

2.425 

■ 

49.102 
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Table  VII-1.— Industry  Profile  of  Af- 
fected ESTABLtSHMENTS  AND  POPULA- 
TKDN  AT  R»SK  [1990]— Continued 


SIC  code 

Typeol 
esidoKSfimeni 

noffWr 

of 
affected 

Popuia- 

lionat 

fisk 

V 

eaiab. 

7362       .. 

Personoef 
Swvicm. 

1.348 

163.477 

726... 

Funerai 

19.8S0 

57,013 

S«fVIC«8. 

• 

Health  Units  in 
Industry. 

202.540 

178.732 

•    8221; 

Research  Late... 

1.453 

89.151 

873; 

283. 

721 

Unen  Services.... 

1.250 

50,000 

38;  7699  .. 

Medwai 
Equpnient 
Repair. 

1.078 

6.185 

9??1...   „. 

Law 
Enforce- 
ment 

4>t6 

341.546 

9224 

Fre«id 

Rescue"*. 

3.174 

252.048 

9223 

Correctnnat 
FacAties. 

1395 

120.224 

Table  VII-1.— Industry  Prorle  of  Af- 
fected Establishments  and  Popula- 
tion AT  Risk  [1990]— Continued 


SIC  code 

Typed 
esWMataneni 

Nutnljer 

of 

aHected 

astab. 

Popula- 
tion at 
risk 

9229 

9411 

4953: 
9511. 

UfesaviOB. 

Schools _ 

wasra  f  lOiiNMai.. 

100 
6.321 

5,000 
41.362 
13.300 

Totals 

511,755 

5,576.026 

*  Includes  various  SIC  codes. 

"Includes  state  and  locai  departments  only. 

'"Inctudes  fire  departments  and  private  ambu- 
lance serMcas. 

Source:  Occupelionai  Safety  and  Heatih  Adminia- 
Iration,  Office  of  Regulatory  Analysis. 

OSHA's  final  estimates  of  the  affected 
worker  population  were  also  based  on 
the  OSHA  surveys,  as  well  as  various 
other  sources  (see  General  Overview  of 
Methodology  and  individual  sector 

Table  VII-2.— Occupational  Employment  Distribution  of  the  Population  at  Risk 

[1990] 


profiles  below).  Table  Vn-2  provides  a 
tabular  summary  of  the  populations  at 
risk,  by  occupational  category.  (Unless 
noted  otherwise,  estimates  of  the 
population  at  risk  and  the  number  of 
affected  establishments  include  state 
and  local  government  representation 
only  for  states  with  occupational  safety 
and  health  plans  in  place.  A  total  of 
about  1.2  million  workers  employed  by 
state  and  locai  governments  in  non- 
state-plan  states  were  estimated  to  be  at 
risk,  but  are  not  covered  by  the  rule. 
Moreover,  these  data  do  not  include  an 
estimated  190.000  self-employed 
physicians  and  dentists  who  do  not  fall 
under  OSHA's  purview.) 


UMI 


Number  o(  Elected  workers 

Occupation 

Hospitals 

Dental 
offices 

Physicians 
offices 

Med./denL 
labs 

Nursing 
homes 

cara 

Home 
haaNh 

Hospice 
cam 

Healtticare  Worker* ._. 

MrytK^iarm 

1.960.639 

313.219 

593.992 

450.567 

41,211 

202.946 

10.665 

ParatTMviir* 

. 

r 

Laboratory  Workers _ 

Ff1iirfltnr« 

164,604 





57.421 

Piri;ifighterf   

1  irw  nf  Diity  nfEror^ 

Unpackers _              

FnotnmAnt  niAarVMiK 



3.018 

. 

i'57^ 

.       „..>y. 

4,283 

446 
4.988 

Z7.221 

1.138 

3,000 

164 

Drr/ers/Couners  

Service  Personnel 

103.402 

7,515 

6,753 

6,300 

Additional  Workers 

42,406 

27 

Total  at-Risk _ _ 

2.386.165 

316.237 

640,681 

62,8.<>4 

485,303 

49.102 

212.246 

10356 

Number  o<  aHected  wodcers 

Occupation 

Hemodialy- 
sis clinics 

Drug 

rehabiSta- 
tkx) 

Government 
outpatient 

Personnel 
services 

B\ooa/ 

tissue 
coUectk>n 

Industnai 
cMcs 

Funeral 
homes 

Linen 
senflces 

Healthcare  Workers _ 

11.926 

6.067 

52.156 

61,387 

—-~x 

7,868 

34,184 

.„..,^. 

Morticians  _.. 

Paramedics ._         ..._ .„ 

Emergency  Personnel 

labOfat<yy  WofVflrs        

141^1 

10,329 

• 

Educators „.    

F»Bfirjhtprs                          

"i 

Line  of  Dirty  Officerfi 

Unpackers                         _.._.._ 



.. 

Equipment  Oeaners 

Ff|(iipment  Terhnici^ns    _ 

553 
209 

HrMispkafipflf^/JanitOnfll 

149 

381 

200 
390 

3.497 

2.721 
(•) 
(•) 

3,238 

nnvPfX.Tniirnrs     

fW>fVirfl  PerwVMKil           ,  ,. 

102,000 

50,000 

Additional  Workers 

508 

3.808 

Tota.  at.ni<Jc 

1^688 

8,722 

58.345 

183.477 

18,788 

178,732 

57.013 

50,000 
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■PY  PRontE  OF  Af- 
^E^rrs  and  Popula- 
] — Continued 


Number 

of 
altodad 

•stab. 

PoiAte- 
lionat 

INfc 

.. 

100 
6.321 

5,000 
41.362 
13.300 

"■ 

611.755 

5,576.026 

local  deportnients  oniy. 
and  private  an^bu- 


My  and  Heatth  Adminia- 
•  Analysia. 

lates  of  the  affected 
ere  also  based  on 
8  well  as  various 
•neral  Overview  of 
iividual  sector 

DiSTRJBUTION  OF  THE  POPULATION  AT  RiSK 
K>] 

Number  o(  tftocted  woffcara 


profiles  below).  Table  Vn-2  provides  a 
tabular  summary  of  the  populations  at 
risk,  by  occupational  category.  (Unless 
noted  otherwise,  estimates  of  the 
population  at  risk  and  the  number  of 
affected  establishments  include  state 
and  local  government  representation 
only  for  states  with  occupational  safety 
and  health  plans  in  place.  A  total  of 
about  1.2  million  workers  employed  by 
state  and  local  governments  in  non- 
state-plan  states  were  estimated  to  be  at 
risk,  but  are  not  covered  by  the  rule. 
Moreover,  these  data  do  not  include  an 
estimated  190.000  self-employed 
physicians  and  dentists  who  do  not  fall 
under  OSHA's  purview.) 


fSwians 
tfices 

Med/denL 
labs 

Nursing 
homes 

cars 

HOffW 
RMMn 

Hnspice 
cai« 

593.992 

450.567 

41.211 

202.946 

10.665 

57.421 

. 

445 

4,988 

Ij'^i" 

433 

1,138 

3,000 

164 

7.515 

42.406 

. „«™. 

6.753 

6,300 

27 

640.681 

62.654 

485.303 

49.102 

212,246 

10356 

Number  o(  affected  wKxfcers 


emment 
IpanerH 

Persontiel 
services 

Blood/ 

tissue 

coileclion 

1 ■ 

Industrial 
cMcs 

Fmwsl 

hOCII8S 

Linen 
services 

52.156 

61.387 
-—^-f — 

7,866 

34.184 

81.064 



141351 

10.329 

• 



— 

■ 

3,497 

200 

"" "396 

381 

2.721 
(•) 
(•) 

3.238 

3308 

102,060 

50.000 

S6.34S 

183.477 

18,788 

178,732 

57.013 

50,000 

Number  of  attected  woflters 

Occupation 

Equipment 
repair 

Research 
labs 

Poltm 
depts. 

Correctxxtal 
institutions 

Fire  a 

rescue 

Lifesaving 

Schools 

Waste 

removsl 

Total 

Healthcare  Woriiers '.    

8.381 

{•) 

3,755,210 





51,054 

Paramedics 

113368 

Jl'Sio" 

~ 

113.866 

Emergency  Personrtel 

I  atyxatory  Wort(Af»     

87,484 

1.137 
'306.7M 

(*) 
82.883 

146.051 
320.975 

Educators . 

23,514 

23.514 

Corractirvis  Officers 

473" 

200 
5,152 

82.883 

Firefightefs 

138,412 

, 



136,412 

306.769 

473 

200 

Equipment  Technicians 

Housekeepers/ Janitorial 

.„„..™.. 

2.817 

7,273 

" (•)' 

21,687 

n 

V 

~T3.30b" 

5.705 
215.152 

17,848 

4.988 

Service  Personriel  (1) 

(•) 

1,770 

276.307 

Additional  Workers 

360 

352 

31.022 

136.467 

Total  at-Risk 

6,185 

69,151 

341,546 

120.224 

252,048 

5,000 

41.362 

13.300        5.576,026 

*  Workers  in  these  occupational  categories  are  inckjded  as  "Additional  Workers."  due  to  disaggregation  limrtations  of  survey  data. 
Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


The  most  common  routes  of  exposure 
are  by  needlestick  or  entry  through 
mucosal  membranes  or  non-intact  skin. 
These  types  of  exposure  occur  across  all 
of  the  affected  industry  sectors  and 
throughout  the  various  occupational 
categories.  Exposure  also  takes  place 
via  cuts  with  sharp  instruments  or 
broken  glass.  Other  routes  of  exposure 
are  more  or  less  confined  to  certain 
types  of  procedures.  For  example, 
laboratory  employees  may  be  exposed 
to  contaminated  equipment  such  as 
centrifuges  or  pipefitting  devices. 

The  remainder  of  this  section  is 
presented  in  the  form  of  a  general 
overview  describing  OSHA's  reasoning 
and  estimation  methodology  with 
respect  to  its  estimates  of  the  number  of 
affected  facilities  and  population  at  risk, 
followed  by  an  examination  of  each 
industry. 

2.  General  Overview  of  Methodology 

In  developing  the  estimates  of  the 
number  of  affected  facilities  and  the 
population  at  risk,  OSHA  relied  heavily 
on  the  data  produced  by  its  1989 
nationwide  statistical  sample  surveys  of 
health  care  and  other  service  sector 


establishments.  In  some  sectors,  OSHA 
surveyed  only  a  portion  of  the  overall 
luiiverse;  in  such  cases,  additional  data 
from  the  record  were  used  to 
supplement  survey  generated  statistics. 

Secondary  sources  relied  upon 
included: 

•  U.S.  Department  of  Labor: 

— Bureau  of  Labor  Statistics — Industry 
Occupation  Matrix,  1988  (lOM) 

— Bureau  of  Labor  Statistics — 
Employment  and  Earnings, 
September,  1990  (E&E) 

•  U.S.  Department  of  Commerce: 
— Bureau  of  the  Census — County 

Business  Patterns.  1987  (CBP) 
— Bureau  of  the  Census — Census  of 
Service  Industries,  1987  (CSI) 

•  U.S.  Department  of  Justice: 

— Bureau  qf  Justice  Statistics — Census  of 

Local  Jails,  1988  (CLJ) 
— Bureau  of  Justice  Statistics — Profile  of 

State  and  Local  Law  Enforcement 

Agencies,  1987  (PLEA) 
— Bureau  of  Justice  Statistics — 

Sourcebook  of  Criminal  Justice 

Statistics,  1988  (SCJS) 

The  statistical  survey  conducted  by 
the  Agency  provided  a  sound  framework 


for  developing  estimates  of  the  costs 
and  economic  impacts  of  the  bloodbome 
pathogens  rule.  [In  addition  to  estimates 
of  the  affected  universe  and  the 
population  at  risk,  estimates  of  the 
extent  of  current  compliance  with  the 
provisions  of  the  standard  were 
generated  via  the  statistical  sample 
stirvey.  These  estimates  are  discussed  in 
the  Technological  Feasibility  section  of 
this  preamble,  and  in  Technical 
Appendix  B.) 

To  facilitate  the  incorporation  of 
survey  data  into  the  analysis,  and  to 
enable  the  development  of  more 
accurate  estimation  models,  survey  data 
were  collected  and  tabulated  with 
respect  to  four  major  occupational 
groups.  OSHA  labeled  these  groups 
simply  A.  B,  C.  and  D.  The  major 
occupational  groups  represented  in 
Category  A  are  workers  directly      , 
involved  in  providing  health  car^;  ' 
laboratory  workers,  emergency 
responders  and  firefighters  in  Category 
B;  housekeepers  and  janitorial  workers 
in  Category  C;  and  additional  workers  in 
Category  D.  Table  VIl-3  presents  survey 
data  showing  occupations  cross 
tabulated  by  industry  sector. 


Table  vil-3.— Employment  Classification  Scheme 


Category 


B 
C 


Offnes  of  physicians 


Offices  of  dentists 


Health  Care  Workers _ 

(Physicians  and  Surgeons:  Registered  Niirses: 
Therapists:  Lab  Technicians,  Emergency  Medi- 
cal Technicians:  Surgical  Technicians;  Other 
Health  Professionals;  Licensed  Practical 
Nurses;  Therapy  Assistants;  Other  Health 
Service:  Ptiysician  Assistants:  Medical  Assist- 
ants; Nursing  Aides.) 

Affected  Population:  593,992 

Exposed  to  splash/splatter  348.822 

Norte , 

Housekeepers/ Janitorial , 

Affected  Population:  4.283 „ 


Health  Care  Workers 

(Ptiysicians  ar>d  Surgeons:  Dentists:  Registered 
Nurses:  Therapists:  Dental  Hygtenists:  Lab 
Technicians:  Surgical  Technictans;  Other 
Health  Professionals:  Licensed  Practical 
Nurses;  Dental  Assistants;  Other  Health  Serv- 
ee;  Medical  Assistants ) 

Affected  Population:  313.219 

Exposed  to  splash/ splatter  281397 

None 

Housekeepers/ Janitorial 

Affected  Population:  3,018  ~.. 


Nursing  homes 


Health  Care  Workers. 

(Physicians  and  Surgeons:  Dentists;  Regtstered 
Nurses,  Theraptsts;  Dental  Hygiemsts,  Lab 
Technicians;  Other  Health  Professionals,  U- 
censed  Practical  Nurses:  Dental  Assistants: 
Nursing  Aides  and  Orderkes:  Psychiatnc  Aides: 
Ottter  Health  Serv«e:  Pf»ysician  Assistants; 
Medical  Assistants.) 
..  Affected  Population:  450,567. 

Exposed  to  splash /splatter.  197,617. 

Norte 

Housekeepers/Janitorial. 
..  Affected  Population:  27.221. 
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CaMgny 


CaMgtxy 


B 
C 


Category 


B 
C 


Table  Vl^3.— EMPtovMEMT  Classification  Scheme— Continued 


OfliGM  ot  physicians 


Exposed  to  splasli/splatter  0. _ 

Additional  Workers  (Healtti  Aides).. 
Affected  Populatioo;  42,406 ., 
Exposed  to  splash/splatter  0... 


Hospitals 


Assossinont, 

Occupations;  HeaMi 


Direct  PatJert  Care 

{Diagnosing  Occupations, 

Treating,  and  Tecfinicai 

Service  Occupations.) 

Affected  Poptrtation:  1,960.639 

Exposed  to  sptash/spiatter.  1,649;937.. 

Latxxatory  Woi1<ers..._ _ 

Affected  Population:  164,604 

Exposed  to  splash/splatter.  141,559.- 

Semce  Wort<ers. — _ 

(HouBekaepers/Jenitors;       Laundiy-, 

Supply:  Other  Servica). 

Affected  Population:  260,922...- 

Exposed  to  splash /splatter  143.507— 
Additional  Wof1<ef8  (None) 


Central 


Hospce  care 


HeaWi  Care  Woricers 

Affected  Population:  10.665.. 
Exposed  to  spiash/spiattar.  7,126. 
None 


Housekeepers 

Aftaded  PopuMion:  164 - 

Exposed  to  spiaihyaplatler  164- 

Addttnnal  Worters 

(Social  Work/ Support). 

Affected  Populaticn:  27 

Exposed  to  splash/splatter  27 


Oncas  of  dantists 


Exposed  to  splash/ splatter:  425- 
Addiikmai  Workers  (None) 


iMtedkxl  and  Denial  LatM 


Laboratory  Workers - 

(Pfiysicians:  Dentists;  Scientists:  Nurses;  Ttiera- 
pists:  Technicians;  Dental  and  Medical  Assist- 
ants). 

Affected  Population:  57.421  — 

Exposed  to  aplash/solatter  29.349 

None 


Housekeepers 

Affected  PopulaliaR  445 . 
Expoaedio 


AddWonai  Workers.. 
(Oowtan/Oriver^ . 


272 


Nursing  homes 


Exposed  to  splash/splatter.  6.645. 
Additional  Workers  (Service). 
At(er««'i  Population:  7.515. 
Expost>a  to  splash/ splatter  1.968. 


Affected  Population:  4.988 

Exposed  to  splash/splatter  1,477. 


Hemodialysis  canters 


Health  Care  Workers — 

Affected  Population:  11,926 _., 

Exposed  to  splaah/spianer.  11.105. 

None 

rtomtifcoopofs  ■ 


Affaded  Popalation:  209 — 

Exposed  to  splash/ sptatter.  190- 

Additional  Workers 

(Equipment  Technicians) . 
Affected  PopuMion:  553 . 
Exposed  to  aplaah/splatier ' 


Health  Care  Workers. 


Affected  Population:  202.946. 
Exposed  to  spiash/spiatier  56,967 
None. 


Housekeepers. 

Affected  Population-  3.000. 

Exposed  to  splash/sptatter  143. 


Additk)nal  Workers  (Servk»). 

Affected  Population:  6.300. 
Exposed  to  splash /splatter.  0. 


Drug  rehabiBtation  centers 


Health  Care  Workers. 
Aflectod  Population:  6,067. 
Expoaad  to  sptash/sptaNer  2.004. 


Housekeepers. 

Affected  Population:  149. 

Exposed  to  splash/splattsr  Ol 

Additional  Workers 

(Counsekxs). 

Affected  Population:  506. 

Exposed  to  splash/ splatter  32. 


Category 


Govommonf  outpatient  ckrscs 


Personnel  services 


Linen  services 


HeaHh  Cars  Workers 

Affected  PopuMion:  52.156.. 
Exposed  to  splaah/sptatter  31.045. 

None 

Housekeepers 

i  II  II  III  ■  il  .*  .     „  1904 

Anecwo  ropuQnon.  ^}  i  — «.— . 

Exposed  to  splash/splatter  0 

Additional  Worxers 

(Health  Aides) i 


Heallh  Care  Workers 

Affected  Population:  61.387 

Exposed  to  splash/splaiter  51,565 . 


None.. 


None. 


I^mai 
None. 


Affected  Poputeton:  3.808 

Exposed  to  spiash/spiattar  0- 


Additional  Workers -. 

(Sen/ice  Workers).— 

Affected  Popuiation:  102.090 

Exposed  to  splash;  sptatter  56,150. 


Additional  Workers. 
(Laundiy  Workers). 
Affectod  Pcpulalion:  50.000. 
Exposed  to  apiash/splaner  7.500. 


Category 


8 
C 


Stood  plasma/tissiie  centers 


Health  Care  Workers 

(f^urses:  Latxxatory  workers.) 

Affected  Population:  18,198 

Exposed  to  spiash/splatter  14,311 ... 

None 

Housekeepers 

Affected  Population:  200 — ..—. 

Exposed  to  splash/ splatter  89 

Additional  Workers 

(Drivers,  Technicians,  Maintenance) . 

Affected  Population:  390 

Exposed  to  splasti/splatter  255- 


Residential  care 


Funeral  servkres 


Health  Care  Workers — 

(Physicians;  Nurses;  Therapists:  Akies).. 

Affected  Population;  41,211 

Exposed  to  splash /splaner  8,181 

t*)ne 

Housekeepers. 

Affected  PopUatkin:  1.138. 


Exposed  to  splash/spiatter  1€ 

Additional  Workers 

(Aides.  Social  Work.  Service  Workers).. 

Affected  Populatwn:  6,753 -. 

Exposed  to  splash/spiaMer  1,386 


Morticians. 

Affected  Populabon:  51,054. 

Exposed  to  splash/splatter  37,330. 

None. 

r  louseKeepers. 

Affected  Population:  2,721. 

Exposed  to  splash/spiatter  430. 

AdditKinal  Workers. 

(SflfVice  Workers). 

ANectad  Population:  3,238. 

Exposed  to  aptash/spiatter:  1,766. 


Category 


Research  laboratories 


Industriai  fieaith 


Medfcnl  equipment  repair 


Laboratory  Workers — 

(Academic  Scientists;  Technicians;  Research  As- 
sistants.) 

Affected  Poputatwn:  87.464 

Exposed  to  splash/spMter  17.222 


Health  Care  Workers.. 
(Pttysicians;  Nurses) - 


AHected  Popolatioo:  34.184 

Exposed  to  splash/splatter  17,367.. 


Unpack  ers. 


Affected  Populatton:  473. 
Exposed  to  splash/splattsr  0. 


o 
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siFiCATtON  Scheme— Continued 


Ices  of  dantids 


/sptattar.  425.. 
.  (None) 


il  and  Denlat  Late 


its;  Scientists:  Nurses;  Tbera- 
ts;  Dental  and  Medical  Assist- 

t  57,421 . 
/soiatter  29.349. 


tt445 

ysptatter.  272.- 


n;  4.988. 


/9p»atter  1,477 


Kxtalysis  centers 


Nursing  homes 


Exposed  to  splash/spiatter.  6,645. 
AdcK'cnal  Wof1«efs  (Service). 
AUeC^'i  Popotation;  7,515. 
Bxposca  to  splash/ splatter  1,968. 


Health  Care  Workers. 


Affected  Population:  202.946. 
Exposed  to  splash/spiatler  56,967 
None 


Housekeepers. 

Aftocted  Popuiation:  3,000. 

Exposed  to  splash/spiatter  143. 


Additional  Workers  (Service). 

Affected  Poputalion:  6,300. 
Exposed  to  splash/ splatter.  0. 


Drug  rehabifitation  centers 


rsonnel  senices 


srs 

o:  61 ,387 

i/splalter  51,565. 


I. — 


R  102.090.. 


i/sptatler  56.150- 


lesidential  care 


ers — -... 

is;  Therapists;  Aides.).. 

m;  41 ,211 

i/splatlor.  8,181 

)n:  1.138 

^splatter.  180 

rfc.  Servics  Workers).. 

«  6.753 

n/splatter.  1,386 


ndustrial  heaflh 


lers 

98.) 

50:  34.1 84 

ft/splatter  17,387. 


Health  Care  Workers. 

Affected  Populatiorr  6,067. 

Exposed  to  splash/spiaftter  2.084. 

None. 

Housekeepers. 

Affected  Population.149. 

Exposed  to  splash/splatter  0. 

AddWonal  Workers. 

(Counaetors). 

Affected  Population:  506. 

Exposed  to  splash/splatter.  32. 


Linen  services 


None. 


Nona. 
None. 


Additional  Workers. 
(Laundry  Workers). 
Affecteo  Populatiort  50,000. 
Exposed  to  spiash/sptcMer  7,500. 


Funeral  servkres 


Mortidar^ 

Affected  Population:  51,054. 

Exposed  to  splash/splatter  37,330. 

Nor>e. 

Housekeepers. 

Affected  Population:  2,72i. 

Exposed  to  splash/spiatter.  430l 

Addikonat  Woftiers. 

(Service  Workers). 

AHected  PopulaiK)n:  3,238. 

Exposed  to  aptash/sptetter:  1,766. 


Medical  equipment  repair 


Unpackers. 


Affected  Populafton:  473. 
Exposed  to  splash/splatter  0. 
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Category 


Category 


Research  laboratories 


None _.. „.. 

Housekeepers _ _ 

ANacied  Population:  1,315 „. 

Expoaad  to  splash/splatlar.  658. 

Additional  Workers... 

Affected  Popolation:  352 

Exposed  to  splash/sptatter.  0 


Fire  and  rescue 


Category 


B 
C 
0 


Paramedics 

Affected  Populat)on:  113,866 

Exposed  to  aptash/spMlar  07,600. 
Firefighters... 

Affected  Population:  136,412 

Exposed  to  splash/spiatler:  92,078 .... 
None „. _ 


Additioria!  Workers _ 

(Other  Health  Care  Staff;  Vehicle  Maintenance.). 

Affected  Populatwn:  1,770  _ _ - 

Exposed  to  sptasrt/spiattar:  1,475  - - „ 


Lilesavirig 


Lifeguards. 


Affected  Population:  5,000 ..._ 

Nona 

None 

None.. 


Indusvfal 


health 


EfDergency  Responders 

Affected  Populatkxi:  141,051 

Exposed  to  splash/splatter  37,119.. 

Housekeepers 

Affected  Population:  3,497 

Exposed  to  aplash/sptattar  350 

Additunal  Workers  (None) 


Correctkxts 


Health  Care  Workers 

(Pttysioans:  Nurses.) 

Affected  PopulatKXV  8,381 

Exposed  to  splash/splattar.  3,461 ... 

Correctons  Officers _ 

Affected  Populatton:  82.883 

Expoaad  to  apiash/splatter  34,384 . 
Houaakaapera . 
Aftactad  Population:  7,273 . 
Exposed  to  splash/splatter  3,158 . 
Addttional  Workers 


Mertcal  equpmeni  repair 


Cteaner^, 

Affected  Populatkxv  200 

Exposed  to  ^>lash/spl8tter  27. 

Technoana. 

Affected  Population:  5.152. 

Exposed  to  aptash/apiattar  2,318. 

AddWonal  Wortiara  (Sales). 

Afiaciad  Populatiort  360. 

Expoaad  to  aptaati/splatter  330. 


Law  enlorcemar* 


(Educators.  Service  Workers,  paid  Prtsortars.)- 

Affected  PopUation:  21,687 

Exposed  to  aplash/spiatter.  11,072 


Schools 


Educators.. 

(Teachers  of  tt>e  Mentaify  Retarded) . 

Affected  Population:  23.514 

None 


AddHional  Workers... 


Affected  Population:  17,848 


Law  Ertforcemem  Officers. 

Affected  Population:  306.769 
Exposed  to  apiash/splatter  219.442. 
Laboratory  Workers. 
Affected  PopuMion:  1.137. 
Exposed  to  aplash/spiattar.  922. 
Housekeepers. 
Affected  PopUabon:  2.617, 
Exposed  to  spiash/splatter  1,891. 
Additional  Workers. 
(Jaitors;  Investigators) 
Affected  Population:  31,022 
Expoaed  to  splash/splatter  9.457. 


Waste  removai 


None. 


Norta. 

AddMonal  Workerv 
(Sennoe  Wortiers). 
Affected  PopulatiOK  13,300. 


Source:  Occupation^afety  and  Health  Administration.  Offne  of  Regulatory  Analysrs  and  Bureau  of  Labor  Statistics. 


Based  on  its  survey,  OSHA  estimated 
163,000  establishments  in  the  physicians' 
offices  sector.  Many  physicians  operate 
multiple  satellite  offices  which  they  may 
visit  and  staff  only  when  offlce  hours 
are  held  at  that  location.  To  count  these 
offices  as  establishments  would  have 
overstated  the  count.  OSHA  believes 
that  its  final  survey  count  of  163,000 
establishments  represents  the  best 
estimate  of  the  number  of  practices  in 
this  sector;  out  of  business,  out  of  scope, 
and  temporary  offices  were  excluded 
from  the  total.  (Also  included  in  this 
estimate  of  establishments  are 
ambulatory  care  centers  and  health 
maintenance  organizations  (HMO),   \ 
since  these  centers  are  now  included 
under  SIC  801.) 

To  estimate  the  number  of  affected 
establishments,  OSHA  relied  on 
answers  to  questions  in  the  multi-sector 
survey  which  indicated  that 
occupational  exposure  to  blood  and 
other  potentially  infectious  materials 
occurred  in  about  75  percent  of  the 
estimated  163,000  physicians'  offices 
(Ex.  264.  Qll).  Thus,  about  122.104 
establishments  were  estimated  to  be 
affected  by  the  standard.  Although  75 
percent  seems  rather  low,  this 
percentage  reflects  a  developing  trend 


for  physicians'  offices  to  contract  blood 
and  serum  work  out  to  medical 
laboratories.  Furthermore,  psychiatry 
and  some  opthalmology  practices  did 
not  have  routine  blood  exposure.  The 
number  of  occupationally  exposed 
workers  was  estimated  directly  from 
survey-generated  statistics,  which  were 
tabulated  separately  for  each  of  the  four 
occupational  categories  introduced 
above.  Thus,  for  category  "A"  workers, 
OSHA  estimated  the  occupationally 
exposed  worker  population  to  be 
593,992,  as  presented  in  Table  38  of 
OSHAs  multi-sector  survey  [Ex.  2641. 
Tables  46  and  50  provided  estimates  of 
the  number  of  occupationally  exposed 
category  "C"  and  "D"  workers, 
respectively  (no  category  "B"  workers 
were  employed  in  physicians'  offices). 

Thus,  in  total,  OSHA  estimated 
640.681  workers  to  be  occupationally 
exposed  in  this  sector. 

OSHA  developed  the  industry  profiles 
for  the  balance  of  the  affected  sectors 
following  the  methodology  outlined 
above  for  physicians'  offices.  In  sectors 
where  additional  data  were  deemed 
necessary  to  supplement  survey  data, 
alternative  methods  and  reasoning  are 
presented. 


Estimates  of  financial  indicators 
(revenue/receipt,  profit  levels)  are  also 
presented  in  the  Sector  Profiles.  In 
general.  OSHA  estimated  pre-tax  profits 
based  on  Dxm  and  Bradstreet  financial 
reports  (Industry  Norms  and  Key 
Business  Ratios,  1990)  and  corporate  tax 
schedules.  , 

3.  Sector  Profiles 

Offices  of  Physicians.  Frequency  and 
type  of  exposure  in  a  physician's  office 
depends  on  the  type  of  practice  and  the 
distribution  of  tasks.  It  is  likely  that 
phlebotomy  is  performed  in  a  large 
number  of  offices,  especially  those  with 
laboratory  facilities.  Injections  are  also 
commonly  administered.  Physicians 
performing  gynecological  examinations 
or  examining  patients  for  sexually 
transmitted  diseases  are  most  certainly 
at  risk.  Routine  physical  exams  can  also 
put  the  examining  physician  at  risk. 
Other  types  of  procedures  commonly 
encountered  which  place  physicians  and 
physicians'  assistants  at  risk  are 
treatment  of  lacerations,  abrasions,  and 
compound  fractures. 

While  some  physicians'  offices  have 
contracted  out  blood  analysis  work, 
others  have  established  office 
laboratories  (POLs).  These  office-based 
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laboratory  facilities  have  recently  grown 
in  number  by  about  15  percent  annually, 
though  the  total  number  of  such 
facilities  is  unknown  [Ex.  13.  p.  1-38]. 

Another  possible  activity  which  could 
involve  occupational  exposure  to  blood 
in  the  physicians'  office  is  housekeeping. 
However,  it  does  not  appear  that,  in 
general,  housekeepers  perform  tasks 
involving  exposure  in  physicians' 
ofnces,  as  only  about  3 J>ercent  of 
offices  reporting  blood  exposure  on  the 
OSHA  survey  indicated  that 
housekeepers  were  occupationally 
exposed  [Ex.  264.  Qs.  45. 11]. 

OSHA  estimated  the  number  of 
affected  establishments  in  this  sector  to 
be  122.104  [Ex.  264.  Qll],  while  the 
population  at  risk  was  estimated  to  be 
640,681  [Ex.  264.  Qs.  38.  46.  50].  These 
estimates  were  generated  from  data 
collected  as  part  of  OSHA's  multi-sector 
survey. 

Commerce  Department  estimates 
indicate  a  level  of  $120  billion  dollars  in 
expenditures  for  physicians'  services  in 
1989  [1990  U.S.  Industrial  Outlook,  U.S. 
Department  of  Commerce,  p.  49-1]. 
Considering  only  establishments 
affected  by  the  standard,  total  revenue 
was  estimated  to  be  $90  billion,  while 
profits  were  estimated  to  be  $5.5  billion. 

Offices  of  Dentists.  A  common  route 
of  exposure  in  the  dental  office  is 
allowing  chapped  or  abraded  skin  to 
come  into  contact  with  saliva  and/or 
blood.  Needle  punctures  are  a  potential 
hazard  and  instances  where  the  face  or 
eyes  are  splashed  or  spattered  with 
saliva,  blood,  or  tissue  fluids  represent 
risk.  Dental  workers  are  also  exposed  if 
improper  procedures  are  employed 
when  disinfecting  dental  instruments. 
Frequency  of  exposure  varies  by 
spe'^ialty,  with  oral  surgery  presenting  a 
greater  potential  for  exposure  and 
orthodontics  presenting  a  lesser 
potential  for  exposure.  Housekeepers 
may  also  be  exposed,  though  this  does 
not  often  appear  to  be  the  case  [Ex.  264. 
Qs.  45.  46]. 

OSHA  estimated  that  100.174  dental 
facilities  will  be  affected  by  the  rule  [Ex. 
264.  Qll].  (This  includes  only  those 
offices  where  salaried  employees  are 
exposed  to  blood.)  This  estimate  is 
based  on  the  results  of  the  multi-sector 
survey,  and  was  found  to  be  consistent 
with  other  sources.  The  occupationally 
exposed  workforce  was  estimated  to  be 
316.237  employees.  This  estimate  was 
derived  by  adjusting  OSHA  survey 
results  [Ex.  264.  Qs.  38,  46]  to  account 
for  non-incorporated  owner  (self 
employed)  dentists. 

Data  on  expenditures  for  dental  care 
were  submitted  by  the  American  Dental 
Association  (ADA)  [Ex.  20-665,  p.  7]. 
Expenditures  for  dental  care  in  1987 


were^ported  to  be  $32.8  billion. 
Commerce  Department  estimates 
indicated  1989  expenditures  would 
reach  $33.7  billion  [1990  U.S.  Industrial 
Outlook,  U.S.  Department  of 
Commerce). 

Receipts  for  affected  establishments 
in  1989  were  estimated  to  be  $31.7 
billion.  By  applying  the  pre-tax  profit 
rate  for  the  dental  sector  to  the  revenues 
of  proprietary  firms,  pre-tax  profits  for 
1989  were  estimated  to  be  $2  billion. 

Hospitals.  Most  hospitals  perform  a 
great  variety  of  services,  and  there  are 
many  different  exposure  scenarios.  One 
frequently  reported  was  needlestick. 
with  the  greatest  potential  for  exposure 
occurring  during  needle  recapping  [Ex. 
13.  pp.  11-16, 11-19].  Other  hospital 
procedures  that  are  associated  with 
frequent  exposure  include  phlebotomy, 
rv  line  placement,  bronchoscopy, 
intubation,  airway  suction,  endoscopy, 
colonoscopy,  and  proctosigmoidoscopy 
[Ex.  13,  p.  11-19).  Areas  with  the  greatest 
potential  for  exposure  include  the 
emergency  room,  surgical  suite, 
hemodialysis  center,  and  intensive  care 
unit.  Laundry  workers  and  janitors  may 
also  be  exposed,  particularly  when 
handling  soiled  linen  or  refuse. 

It  is  estimated  that  6,197  hospitals  will 
be  affected  by  the  standard  [Ex.  266). 
This  estimate  is  based  on  the  1989 
OSHA  survey  of  hospitals.  (Hospitals  in 
states  without  state  occupational  safety 
and  health  plans  were  excluded.) 
OSHA  estimated  that  2,386,165 
workers  are  at  risk  in  hospitals  [Ex.  266, 
Qs.  7-12).  Based  on  responses  given 
during  the  hospital  survey, 
approximately  86  percent  of  all  direct 
patient  care  employees.  88  percent  of  all 
laboratory  employees,  and  47  percent  of 
all  service  employees  were  estimated  to 
be  occupationally  exposed.  Nurses  and 
nursing  aides  comprise  over  60  percent 
of  the  population  at  risk. 

Expenditures  on  hospital  care  were 
estimated  to  be  $230  billion  in  1989  [1990 
U.S.  Industrial  Outlook.  U.S.  Department 
of  Commerce). 

The  total  margin  for  hospitals  (the 
difference  between  revenue  from  all 
sources  and  total  expenses  expressed  as 
a  percentage  of  total  revenue)  was 
preliminarily  estimated  to  be  about  4.5 
to  5  percent  [Ex.  13,  p.  I-IO).  However, 
rural  hospitals  indicated  margins 
ranging  from  negative  to  about  2  percent 
[Exs.  20-713;  20-891;  20-946).  These 
hospitals  did  not  specify  whether  these 
data  represented  total  margin  or  patient 
margin  (the  percentage  of  patient 
revenue  retained  after  expenses).  The 
Connecticut  Hospital  Association 
reported  statewide  average  total  margin 
to  be  2.2  percent  [Ex.  20-275). 


Medical  and  Dental  Laboratories. 
Procedures  that  most  often  result  in 
exposure  in  the  laboratory  are  specimen 
collection  and  specimen  processing. 
Workers  are  exposed  through 
needlesticks  (phlebotomists),  spills,  or 
the  improper  use  of  laboratory 
equipment,  such  as  the  centrifuge. 
Phlebotomists  appear  to  have  the 
highest  rate  of  exposure  incidents  [Ex. 
13,  p.  11-68). 

OSHA  estimated  the  number  of 
affected  establishments  in  this  sector  to 
be  4.425  [Ex.  264.  Qll].  while  the 
population  at  risk  was  estimated  to  be 
62,854  [Ex.  264,  Qs.  38.  46.  50).  These 
estimates  were  generated  from  data 
collected  as  part  of  OSHA's  multi-sector 
survey. 

Based  on  Department  of  Commerce 
data,  revenue  for  medical  and  dental 
labs  was  estimated  to  be  $5.2  billion  and 
$1.9  billion,  respectively,  in  1988  (Ex.  13, 
p.  1-39).  Pre-tax  profits  were  estimated 
at  $348  million  and  $127  million  for  the 
two  subsectors  for  that  year  (Ex.  13,  p.  I- 
39).  Commerce  Department  data  also 
indicated  an  increase  in  expenditures, 
however,  of  10  percent  for  health 
services  and  supplies  between  1988  and 
1989  (1990  U.S.  Industrial  Outlook,  U.S. 
Department  of  Commerce,  p.  49-1);  thus, 
OSHA  estimated  1989  revenue  for 
medical  and  dental  labs  to  be  $5.7 
billion  and  $2.1  billion,  respectively. 
Associated  pre-tax  profits  were 
estimated  to  total  $570  million  for  the 
two  subsectors  for  1989.  respectively. 

Considering  only  establishments 
affected  by  the  standard,  total  revenue 
was  estimated  to  be  $4.4  billion,  while 
profits  were  estimated  to  be  $325 
million. 

Nursing  Homes.  Sandra  Fitzler. 
corporate  safety  director  and  an 
occupational  health  nurse  for  the 
nation's  second  largest  nursing  home 
chain,  testified  at  OSHA's  informal 
hearing  in  Washington.  D.C.  that  the 
majority  of  nursing  home  residents 
require  assistance  in  performing  routine 
activities,  such  as  bathing,  dressing, 
grooming,  toileting,  mobility,  and  eating 
(Tr.  9/21/89,  p.  44).  These  tasks  are  not 
associated  with  excessive  exposure  to 
potentially  infectious  materials. 
According  to  Ms.  Fitzler,  who 
represented  the  American  Health  Care 
Association  (AHCA),  "very  few 
injections  and  almost  no  intravenous 
infusions  are  administered"  (Tr.  9/21/89, 
p.  44). 

Situations  where  exposure  would  be 
expected  were  described  by  the  Service 
Employees'  International  Union  (SEIU) 
in  their  post-hearing  brief: 

It  is  SEIU's  experience  that  nursing  home 
workers  come  in  contact  daily  with  blood 


December  6.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.^3&'/  Friday,  E>ecember  6,  1991  /  Rules  and  Regulations        64047 


32.8  billion, 
nt  estimates 
ditures  would 
»0  U.S.  Industrial 
ment  of 

>d  establishments 
!d  to  be  $31.7 
tie  pre-tax  profit 
ctor  to  the  revenues 
pre-tax  profits  for 
to  be  $2  billion, 
spitals  perform  a 
ces,  and  there  are 
lure  scenarios.  One 
yas  needlestick. 
ential  for  exposure 
lie  recapping  (Ex. 
tther  hospital 
issociated  with 
elude  phlebotomy, 
onchoscopy, 
iction,  endoscopy, 
}ctosigmoidoscopy 
as  with  the  greatest 
e  include  the 
gical  suite, 
and  intensive  care 
:s  and  janitors  may 
ticulariy  when 
I  or  refuse. 
:  6,197  hospitals  will 
andard  [Ex.  266]. 
id  on  the  1989 
pitals.  (Hospitals  in 
occupational  safety 
re  excluded.) 
hat  2,386,165 
n  hospitals  [Ex.  266. 
•esponses  given 
urvey, 

rcent  of  all  direct 
;es.  88  percent  of  all 
IS,  and  47  percent  of 
s  were  estimated  to 
^posed.  Nurses  and 
ise  over  60  percent 
risk. 

ospital  care  were 
I  billion  in  1989  [1990 
»ok,  U.S.  Department 

or  hospitals  (the 
revenue  from  all 
penses  expressed  as 
1  revenue)  was 
ted  to  be  about  4.5 
p.  I-IO).  However, 
ated  margins 
^e  to  about  2  percent 
;  20-946).  These 
3cify  whether  these 
:al  margin  or  patient 
ige  of  patient 
;er  expenses).  The 
il  Association 
average  total  margin 
t.  20-275]. 


Medical  and  Dental  Laboratories. 
Procedures  that  most  often  result  in 
exposure  in  the  laboratory  are  specimen 
collection  and  specimen  processing. 
Workers  are  exposed  through 
needlcsticks  (phlebotomists),  spills,  or 
the  improper  use  of  laboratory 
equipment,  such  as  the  centrifuge. 
Phlebotomists  appear  to  have  the 
highest  rate  of  exposure  incidents  (Ex. 
13.  p.  II-68J. 

OSHA  estimated  the  number  of 
affected  establishments  in  this  sector  to 
be  4.425  [Ex.  264.  Qll).  while  the 
population  at  risk  was  estimated  to  be 
62,854  [Ex.  264.  Qs.  38,  46.  50].  These 
estimates  were  generated  from  data 
collected  as  part  of  OSHA's  multi-sector 
survey. 

Based  on  Department  of  Commerce 
data,  revenue  for  medical  and  dental 
labs  was  estimated  to  be  $5.2  billion  and 
$1.9  billion,  respectively,  in  1988  (Ex.  13, 
p.  1-39).  Pre-tax  profits  were  estimated 
at  $348  million  and  $127  million  for  the 
two  subsectors  for  that  year  (Ex.  13,  p.  1- 
39).  Commerce  Department  data  also 
indicated  an  increase  in  expenditures, 
however,  of  10  percent  for  health 
services  and  supplies  between  1988  and 
1989  (1990  U.S.  Industrial  Outlook.  U.S. 
Department  of  Commerce,  p.  49-1);  thus. 
OSHA  estimated  1989  revenue  for 
medical  and  dental  labs  to  be  $5.7 
billion  and  $2.1  billion,  respectively. 
Associated  pre-tax  profits  were 
estimated  to  total  $570  million  for  the 
two  subsectors  for  1989.  respectively. 

Considering  only  establishments 
affected  by  the  standard,  total  revenue 
was  estimated  to  be  $4.4  billion,  while 
profits  were  estimated  to  be  $325 
million. 

Nursing  Homes.  Sandra  Fitzler, 
corporate  safety  director  and  an 
occupational  health  nurse  for  the 
nation's  second  largest  nursing  home 
chain,  testified  at  OSHA's  informal 
hearing  in  Washington.  D.C.  that  the 
majority  of  nursing  home  residents 
require  assistance  in  performing  routine 
activities,  such  as  bathing,  dressing, 
grooming,  toileting,  mobility,  and  eating 
(Tr.  9/21/89,  p.  44).  These  tasks  are  not 
associated  with  excessive  exposure  to 
potentially  infectious  materials. 
According  to  Ms.  Fitzler.  who 
represented  the  American  Health  Care 
Association  (AHCA).  "very  few 
injections  and  almost  no  intravenous 
infusions  are  administered"  (Tr.  9/21/89, 
p.  44). 

Situations  where  exposure  would  be 
expected  were  described  by  the  Service 
Employees'  International  Union  (SEIU) 
in  their  post-hearing  brief: 

It  is  SEIU's  experience  that  nursing  home 
workers  come  in  contact  daily  with  blood 


.  and  body  fluids.  Nursing  home  workers 
frequently  are  exposed  to  drainage  from 
decubitus  ulcers,  and  to  blood  contaminated 
urine  and  feces  from  incontinent  patients. 
(Ex.  299.  p.  35) 

It  is  the  nursing  aide  who  most  often 
comes  into  contact  with  body  fluids  of 
patients  (Tr.  10/18/89,  p.  387). 

OSHA's  field  survey  identified  almost 
13,000  establishments  in  this  sector.  The 
number  of  affected  establishments  was 
estimated  to  be  12,200  (Ex.  284,  Qll). 
The  number  of  occupationally  exposed 
workers  in  this  sector  was  estimated  to 
be  485,303  (Ex.  264,  Qs.  38. 46.  50). 

Based  on  Commerce  Department  data, 
gross  revenues  for  all  nursing  homes 
were  about  $43.9  billion  in  1988, 
increasing  to  $48.8  billion  in  1989  (1990 
U.S.  Industrial  Outlook,  Department  of 
Commerce,  p.  49-1). 

Considering  only  establishments 
affected  by  the  standard,  total  revenue 
was  estimated  to  be  $45.9  billion,  while 
profits  were  estimated  to  be  $1.6  billion 
in  1989. 

Residential  Care.  Nursing  aides  and 
orderlies  make  up  the  largest  percentage 
of  workers  involved  in  residential  care 
followed  by  nurses.  Blood  exposures  in 
residential  care  occur  less  often  than  in 
nursing  homes.  According  to  Vera 
Rublinger  of  AHCA.  residential  care 
patients  are  generally  more  independent 
and  have  less  need  for  staff  to  assist 
with  bodily  functions,  etc.  (Tr.  9/21/89. 
p.  68).  The  number  of  residential  care 
providers  affected  by  the  standard  is 
2,425  (Ex.  264,  Qll),  while  the  number  of 
occupationally  exposed  workers  in  this 
sector  is  estimated  to  be  49,102  (Ex.  264, 
Qs.  38,  46,  50). 

Revenues  for  1988  were  estimated  to 
be  $8.7  billion  (Ex.  13,  p.  1-66).  Allowing 
for  a  10  percent  increase  in  expenditures 
between  1988  and  1989  (1990  U.S. 
Industrial  Outlook,  U.S.  Department  of 
Commerce,  p.  49-1),  1989  revenues  were 
estimated  to  be  $9.6  billion. 

Considering  only  establishments 
affected  by  the  standard,  total  revenue 
was  estimated  to  be  $3.2  billion,  while 
pre-tax  profits  were  estimated  to  be  $75 
million  (the  pre-tax  profit  margin  for 
nursing  homes  was  applied  to  the 
residential  care  sector). 

Hospice  Care  Though  critically  ill 
clients  of  hospice  services  often  do  not 
require  the  intensive  care  received  by 
hospital  patients;  occupational  exposure 
to  blood  or  other  potentially  infectious 
materials  may  occur  in  hospices, 
although  exposure  generally  would  not 
involve  large  quantities  of  fluids  or  other 
material. 

OSHA's  best  estimate  of  the  number 
of  hospices  is  944  (Ex.  264,  Q3).  To 
estimate  the  prevalence  of  blood 
exposure  in  hospices,  OSHA  relied  on 


its  survey.  Respondents  reported  no 
occupational  exposure  in  31  percent  of 
hospices  surveyed:  thus,  OSHA 
estimated  the  number  of  hospices 
affected  by  the  standard  to  be  651  (Ex. 
264.  Qll),  with  10,858  employees 
occupationally  exposed  (Ex.  264,  Qs.  38, 
46,50). 

Total  annual  revenue  for  affected 
establishments  in  this  sector  was 
estimated  to  be  $325.5  mrttiBin  in  1989. 
Pre-tax  profits  were  estimatedjo  be  $19 
million. 

Home  Health  Care.  Circumstances  of 
exposure  to  blood  or  other  potentially 
infectious  materials  in  home  health  care 
are  similar  to  those  of  nursing  homes  or 
residential  care,  and  may  range  from 
situations  with  a  very  low  potential  for 
exposure  to  activities  providing  regular 
exposure.  Clients  may  require  non- 
medical services,  such  as  those  provided 
by  Kelly  Assisted  Living:  "although  a 
company  may  indeed  provide  home 
health  services,  this  does  not 
necessarily  mean  that  the  company 
provides  the  types  of  services  that 
expose  its  employees  to  blood  or  other 
body  fluids."  (Ex.  20-1298).  However, 
services  may  also  be  provided  which 
require  the  use  of  sharps;  SEIU  noted 
that  in  some  locations  "over  one  in 
twenty  homecare  workers  regularly  give 
their  clients  injections"  (Ex.  299.  p.  38). 

The  number  of  home  health  care 
facilities  was  estimated  to  be  7.573, 
based  on  1987  data  on  Medicare- 
certified  establishments  and  on  1987 
data  from  the  National  Association  of 
Home  Health  Care  (Ex.  13.  p.  1-73).  (This 
estimate  excludes  50  percent  of  all 
government  administered  agencies. 
OSHA's  estimate  of  agencies  operating 
in  non-state  plan  states.)  To  estimate  the 
number  of  agencies  affected  by  the 
standard,  OSHA  applied  the  exposure 
prevalence  factor  obtained  through  its 
survey.  Respondents  indicated  that 
employees  were  occupationally  exposed 
in  85  percent  of  home  health  agencies 
surveyed  (Ex.  264,  Qll);  the  number  of 
agencies  affected  by  the  standard  was 
estimated  to  be  6,437,  with  487  believed 
to  be  government  administered. 

To  develop  its  estimate  of  the  exposed 
workforce,  OSHA  relied  on  comments 
received  from  the  public,  as  well  as  the 
multi-sector  survey.  For  example,  the 
Home  Care  Association  of  New  York 
State  reported  that  an  estimated  70,860 
home  health  workers  in  652  entities  in 
the  state  are  potentially  affected  by  the 
regulation  (Ex.  20-^29).  Similar 
information  was  received  from  SERI. 
who  reported  in  their  post-hearing  brief 
that  50.000  home  health  aides  are 
employed  in  Los  Angeles  County  alone, 
and  that  more  than  600,000  home  health 


workers  could  be  at  risk  nationally  (Ex. 
299,  p.  52). 

OSHA's  survey  of  private  home  health 
agencies  indicated  an  average  of  51 
health  care  workers  per  agency  (Ex.  264, 
Q22).  Thus,  all  affected  non-government 
agencies  employed  303,450  health  care 
workers  (5.950x51).  As  noted  above, 
some  government  administered  agencies 
appear  to  employ  greater  numbers  of 
care  givers.  If  the  national  average  is 
similar  to  that  of  New  York  State  at  108 
workers  per  agency  (70,860/652),  the 
estimated  number  of  care  givers  for 
government  entities  in  state  plan  states 
was  estimated  to  be  52.596.  'Thus, 
356,046  health  care  providers  are 
estimated  to  be  employed  in  home 
health  agencies  affected  by  the 
standard. 

To  estimate  the  number  of 
occupationally  exposed  health  care 
workers,  OSHA  used  factors  derived 
from  data  obtained  from  its  multi-sector 
survey.  Using  data  from  responses  to 
questions  38  and  22,  it  was  estimated 
that  57  percent  of  all  health  care 
workers  employed  by  agencies  where 
blood  exposure  was  reported  were 
actually  occupationally  exposed  (Ex. 
264,  Qs.  22, 38)."  Thus,  OSHA  estimated 
that  202,946  health  care  workers  are 
occupationally  exposed  in  this  sector. 

OSHA  also  derived  estimates  of  the 
number  of  exposed  housekeepers  in  this 
sector.  Based  on  multi-sector  sur\  ey 
data,  OSHA  estimated  3  housekeepers 
to  be  occupationally  exposed  in 
approximately  15  percent  of  all  affected 
agencies  (Ex.  264.  Qs.  45.  46).  Thus. 
OSHA  estimated  approximately  3,000 
housekeepers  to  be  exposed  in  this 
sector  (6,437xai5x3).  Survey 
respondents  also  indicated  "other" 
workers  were  exposed  in  approximately 
14  percent  of  all  affected  facilities  (Ex. 
264,  Q49).  OSHA  estimated  an  average 
of  7  workers  to  be  exposed  in  such 
facihties  (Ex.  264,  Q50);  thus,  6.300 
additional  workers  were  identified  as 
being  affected  by  the  rule. 

In  sum,  OSHA  identified  212.246 
workers  affected  by  the  rule  in  this 
sector. 

Annual  revenue  for  non-public 
agencies  was  estimated  based  on  data 
obtained  from  the  OSHA  survey.  Total 
revenue  for  affected  establishments  was 
estimated  to  be  $8.9  billion  in  1989  ($1.5 
million  X  5.950).  Associated  pre-tax 


'  To  derive  the  estimated  percentage  of  heulth 
care  worken  (category  "A"  workers)  occupationally 
exposed,  the  number  of  occupationally  exiH>«ed 
health  care  workers  (obtainad  from  participants' 
weighted  responses  to  Q38).  41.191.  was  divided  by 
the  total  number  of  health  care  workers  employed 
(obtained  from  participants'  weigh>el  responses  to 
Q22).71J8«. 
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proHts  were  estimated  to  be  $500 
million. 

Personnel  Services.  The  number  of 
temporary  help  agencies  affected  by  the 
standard  is  estimated  to  be  1.348.  This 
includes  an  estimated  530  agencies 
which  supply  health  care  workers  (Ex. 
264,  Q37]  and  an  estimated  818  agencies 
which  supply  laborers  or  service 
workers,  who  may  come  into  contact 
with  blood  or  other  potentially 
infectious  materials  in  the  form  of 
regulated  waste  (Ex.  264,  Q49). 

The  population  at  risk  for  this  sector 
was  estimated  to  be  163,477.  This 
estimate  includes  61.387  health  care 
workers  and  102,090  service  workers. 

Information  supplied  at  the  h^gring  in 
Washington,  D.C.  by  the  Home  Health 
Services  and  Sta^mg  Association 
(HHSSA)  indicated  a  population  of  over 
200,000  temporary  nurses  and  aides 
were  provided  by  personnel  services 
[Tr.  9/21/89,  p.  87].  However,  no  data 
were  submitted  regarding  the 
prevalence  of  occupational  exposure; 
thus,  OSHA  relied  upon  its  multi-sector 
survey  estimates  in  performing  its 
calculations,  as  these  were  the  best  data 
available  in  the  record. 

While  revenues  for  all  personnel 
supply  companies  were  reported  to  be 
$10.4  billion  in  1986  [Ex  13,  p.  1-88]. 
OSHA  estimated  that  average  revenue 
was  about  $4.0  million  (66  percent  of 
affected  facilities  reported  annual 
revenue  in  excess  of  $3.5  million  on  the 
multi-sector  survey  [Ex.  264,  Ql96|). 
Thus,  annual  revenue  of  persoiuiel 
service  companies  affected  by  the  rule 
was  estimated  to  be  $5.4  billion. 
Associated  pre-tax  profits  were 
estimated  by  OSHA  to  be  $210  miUion. 

Drug  Treatment  Centers. 
Opportimities  for  occupational  exposure 
in  drug  rehabilitation  centers,  though 
infrequent,  would  be  expected  to  arise 
during  use  of  sharps  or  through  contact 
with  open  wounds. 

The  best  source  of  data  on  which  to 
base  an  estimate  of  the  number  of 
potentially  affected  drug  treatment 
centers  is  the  OSHA  multi-sector  survey. 
The  estimate  generated  from  the  survey, 
3,916  independent  centers,  is  based  on 
the  1987  National  Drug  and  Alcoholism 
Treatment  Unit  Survey,  from  which 
OSHA  drew  its  sample.  (The  survey 
excluded  centers  based  in  hospitals  or 
correctional  histitutions.)  Only  19 
percent  of  these  establishments  reported 
that  employees  were  occupationally 
exposed  [Ex.  264.  Qll].  Thus,  OSHA 
estimated  the  number  of  establishments 
affected  by  the  standard  to  be  744. 

The  number  of  affected  employees 
was  also  based  on  the  OSHA  survey. 
Estimates  from  the  responses  to 
question  38.  for  health  care  workers 


(6,067),  question  46,  for  housekeepers 
(149),  and  question  50,  for  "other" 
workers  (506)  were  summed  totalling 
6.722  workers  at  risk. 

To  estimate  annual  revenues  for  this 
sector.  OSHA  relied  on  the  financial 
profile  of  respondents  to  its  multi-sector 
survey  [Ex.  264.  Q196].  Based  on  these 
data.  OSHA  estimated  average  revenue 
to  be  about  $1  miUion  in  1989.  Total 
annual  revenues  for  establishments 
affected  by  the  standard  were  thus 
estimated  to  be  $744  million  for  this 
sector.  Associated  pre-tax  profits  were 
estimated  to  be  $45  million. 

Heitwdialysis  Centers.  Principal 
occupational  hazards  to  workers  in 
hemodialysis  centers  include 
contaminated  sharps  and  contaminated 
dialysis  equipment 

Medicare-certified  hemodialysis 
centers  numbered  1,578  in  1986,  but  only 
861  were  freestanding  (not  affiliated 
with  hospitals  or  other  health  care 
facilities)  [Ex.  13,  p.  1-75).  Based  on  a 
1987  listing  obtained  from  the  Health 
Care  Financing  Administration,  OSHA 
surveyed  the  sector  as  part  of  its  multi- 
sector  survey;  using  these  survey  data. 
OSHA  estimated  782  freestanding 
facilities  [Ex.  264,  Q3].  Based  on 
responses  to  the  OSHA  survey,  all  of 
these  facilities  will  be  affected  by  the 
standard  [Ex.  264.  Qll]. 

The  population  at  risk  was  also 
estimated  from  responses  to  the  OSHA 
multi-sector  survey.  Approximately 
12,000  health  care  workers  were 
estimated  to  be  occupationally  exposed 
in  hemodialysis  centers  [Ex.  264,  Q38]. 
In  addition.  209  housekeepers  and  553 
maintenance  workers  and  equipment 
technicians  were  estimated  to  be 
exposed  [Ex.  264,  Qs.  46,  50].  In  sum. 
12.688  workers  are  occupationally 
exposed  in  hemodialysis  centers. 

To  estimate  the  annual  revenues  of 
this  sector,  OSHA  used  the  financial 
profile  of  respondents  to  its  multi-sector 
survey.  Based  on  this  data,  OSHA 
estimated  average  revenue  to  be  about 
$1.5  million  in  1989.  Total  annual 
revenues  for  establishments  affected  by 
the  standard  were  estimated  to  be  $1.2 
billion  for  this  sector.  Associated  pre- 
tax profits  were  estimated  to  be  $87 
million. 

Government  Outpatient  Care 
Facilities.  Public  clinicians  perform 
procedures  typical  of  physicians'  offices, 
and  thus  exposure  risks  are  similar  to 
those  outlined  for  that  sector. 

Public  clinics  for  general  medieal  care 
were  not  surveyed.  However,  OSHA 
estimates  that  10,893  government 
outpatient  care  facilities  are  in 
operation.  This  estimate  assumes  that 
each  of  10,483  local  administrations 
operate  at  least  one  pubhc  outpatient 


clinic  in  states  with  state  occupational 
safety  and  health  plans  [Ex.  13,  p.  1-75). 
OSHA  also  assumed  that  each  of  82 
metropolitan  statistical  areas  (MSA) 
located  in  states  with  state  occupational 
safety  and  health  plans  operate  5  public 
clinics,  on  average.  OSHA  estimated 
that  all  clinics  would  be  affected  by  the 
standard. 

The  affected  worker  population  was 
estimated  to  be  56,345.  This  estimate 
was  derived  by  assuming  that  staffing 
levels  and  potential  for  occupational 
exposure  in  public  clinics  resemble 
staffing  levels  and  potential  for 
occupational  exposure  in  physicians" 
offices  and  ambulatory  clinics.  For 
example,  based  on  survey  data  collected 
from  physicians*  offices  affected  by  the 
standard.  OSHA  estimated  that  average 
employment  for  health  care,  or  category 
"A,"  workers  was  5.7  employees  per 
affected  establishment  [Ex.  264,  Q22].  It 
was  also  estimated  that  84  percent  of 
these  workers  were  occupationally 
exposed  [Ex.  264,  Qs.  22,  38).='  Applying 
these  figures  to  the  10,893  affected 
public  clinics  yields  an  estimated  52,156 
occupationally  exposed  health  care 
workers  in  this  sector.  Summing 
estimates  for  occupationally  exposed 
housekeepers  and  "other"  workers 
identified  in  the  OSHA  survey,  OSHA 
estimated  that  56.345  workers  were 
occupationally  exposed  in  this  sector. 

Revenues  were  estimated  to  be  50 
percent  of  private  physicians'  offices. 
Private  physicians'  offices  average 
about  $450,000  in  revenue  annually: 
OSHA  estimated  annual  funding  for 
government  clinics  to  be  $2.4  billion. 

Blood  Collections  and  Processing. 
Workers  in  this  sector  are  exposed  most 
often  during  blood  collection  and  blood 
processing.  As  in  medical  and  dental 
labs,  workers  in  this  sector  are  exposed 
through  needlesticks  (phlebotomists), 
mucous  membrane  contacts,  spills,  or 
the  improper  use  of  laboratory 
equipment,  such  as  the  centrifuge  [Ex. 
13.  p.  11-125). 

Recent  data  (1989  Food  and  Drug 
Administration  (FDA)  listing  of  blood 
collection  and  processing  facilities) 
indicate  293  blood  centers  (excluding 
blood  centers  in  hospitals  and  mihtary 
facilities)  and  425  plasma  centers. 
Accepting  these  data,  OSHA  estimates 
that  718  blood  and  plasma  centers  will 
be  affected  by  the  standard. 
Additionally.  12  tissue  banks  were 
estimated  to  be  affected  [Ex.  13,  p.  1-95]. 

OSHA's  best  estimate  of  the 
population  at  risk  for  all  establishments 


*  These  caknilations  were  performed  in  a  manner 
aunilar  to  that  deacribed  for  the  home  health  sector. 
See  footnote  1. 
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clinic  in  states  with  state  occupational 
safety  and  health  plans  [Ex.  13.  p.  1-751. 
OSHA  also  assumed  that  each  of  82 
metropolitan  statistical  areas  (MSA) 
located  in  states  with  state  occupational 
safety  and  health  plans  operate  5  public 
clinics,  on  average.  OSHA  estimated 
that  all  clinics  would  be  affected  by  the 
standard. 

The  affected  worker  population  was 
estimated  to  be  56,345.  This  estimate 
was  derived  by  assuming  that  staffing 
levels  and  potential  for  occupational 
exposure  in  public  clinics  resemble 
staffing  levels  and  potential  for 
occupational  exposure  in  physicians' 
offices  and  ambulatory  clinics.  For 
example,  based  on  survey  data  collected 
from  physicians'  offices  affected  by  the 
standard.  OSHA  estimated  that  average 
employment  for  health  care,  or  category 
"A."  workers  was  5.7  employees  per 
affected  establishment  [Ex.  264,  Q221.  It 
was  also  estimated  that  84  percent  of 
these  workers  were  occupationally 
exposed  [Ex.  264.  Qs.  22,  38].*  Applying 
these  figures  to  the  10,893  affected 
public  clinics  yields  an  estimated  52,156 
occupationally  exposed  health  care 
workers  in  this  sector.  Summing 
estimates  for  occupationally  exposed 
housekeepers  and  "other"  workers 
identified  in  the  OSHA  survey,  OSHA 
estimated  that  56.345  workers  were 
occupationally  exposed  in  this  sector. 

Revenues  were  estimated  to  be  50 
percent  of  private  physicians'  offices. 
Private  physicians'  offices  average 
about  $450,000  in  revenue  annually; 
OSHA  estimated  annual  funding  for 
government  clinics  to  be  $2.4  billion. 
Bhod  Collections  and  Processing. 
Workers  in  this  sector  are  exposed  most 
often  during  blood  collection  and  blood 
processing.  As  in  medical  and  dental 
labs,  workers  in  this  sector  are  exposed 
through  needlesticks  (phlebotomists), 
mucous  membrane  contacts,  spills,  or 
the  improper  use  of  laboratory 
equipment  such  as  the  centrifuge  [Ex. 
13,  p.  11-125). 

Recent  data  (1989  Food  and  Drug 
Administration  (FDA)  listing  of  blood 
collection  and  processing  facilities) 
indicate  293  blood  centers  (excluding 
blood  centers  in  hospitals  and  military 
facilities)  and  425  plasma  centers. 
Accepting  these  data,  OSHA  estimates 
that  718  blood  and  plasma  centers  will 
be  affected  by  the  standard. 
Additionally.  12  tissue  banks  were 
estimated  to  be  affected  [Ex.  13,  p.  1-95). 

OSHA's  best  estimate  of  the 
population  at  risk  for  all  establishments 


*  These  caknilations  were  peKormed  in  a  manner 
similar  to  that  descrit>ed  for  the  home  health  sector. 
See  footnote  1. 


in  this  sector  was  estimated  to  be  18,788 
workers  [Ex.  264,  Qs.  38.  46,  50l^This 
total  included  18,198  health  care 
workers  (phlebotomists,  nurses,  and 
laboratory  workers),  200  housekeepers, 
and  390  "other"  workers  at  risk 
(including  maintenance  workers, 
drivers,  and  technicians). 

Revenue  for  blood  centers  was 
estimated  at  $1.3  biUion  in  1987,  based 
on  data  obtained  from  106  members  of 
the  American  Association  of  Blood 
Banks  (AABB)  [Ex.  13,  p.  1-96).  More 
recent  information  indicated  a  imit  of 
blood  represented  about  $50  in  revenue, 
on  average  [Ex.  6-627).  Since  blood 
banks  draw  an  estimated  12  million 
units  annually  [Trs.  9/21/89,  p.  11;  10/ 
20/89,  p.  756],  annual  revenue  of  at  lease 
$600  million  was  indicated.  Since  there 
is  a  great  deal  of  uncertainty  on  revenue 
for  this  sector,  OSHA  estimated  total 
revenue  for  this  SIC  to  be  the  average  of 
these  data  (approximately  $1  billion). 
No  data  were  available  which  would 
allow  OSHA  to  estimate  profit/ 
operating  margins  for  these 
establishments. 

Health  Care  Personnel  in  Industrial 
Facilities.  Traumatic  injuries  occur  in 
industrial  facilities,  giving  rise  to  the 
potential  for  blood  exposure.  Invasive 
procedures  or  the  administration  of 
injections  may  also  occur. 

This  group  of  establishments  includes 
industrial  facilities  with  health  care  or 
designated  emergency  response 
personnel.  These  facilities  are  foimd 
throughout  manufacturing  sectors  and 
are  not  unique  to  any  SIC  code  or 
industry. 

OSHA's  best  estimate  of  the  universe 
is  203,622.  based  on  NIOSH's  1981-1982 
National  Occupational  Exposure  Survey 
[Ex.  13,  p.  I-lOl].  This  total  includes 
36,056  plants  with  health  units  and 
185,594  plants  with  emergency  health 
care  personnel  [Ex.  13,  p.  I-lOl].  Since 
responses  to  the  OSHA  survey  of  large 
industrial  facilities  (establishments  with 
a  total  workforce  of  500  employees  or 
more)  indicated  that  approximately  one- 
half  of  the  plants  with  health  units  also 
employed  emergency  personnel,  OSHA 
estimates  that  about  18,028  plants 
employ  both  types  of  health  care 
workers. 

Estimates  generated  from  OSHA's 
multi-sector  survey  indicated  that 
workers  were  occupationally  exposed  to 
blood  or  other  potentially  infectious 
materials  in  97  percent  of  all  health  units 
surveyed  [Ex.  264,  Qll],  Thus.  34,974 
health  units  were  estimated  to  be 
affected  by  the  standard  (36,056X0.97). 
OSHA  assumed  that  all  establishments 
where  designated  emergency  personnel 
are  employed  will  be  affected. 
Therefore,  the  estimate  of  the  affected 


universe  includes  16.946  plants  with 
health  units  only,  18,028  plants 
employing  healUi  unit  workers  and 
emergency  personnel,  and  167,566  plants 
employing  emergency  personnel  only 
(185.594-18,028  health  units  employing 
emergency  personnel).  Thus,  OSHA's 
best  estimate  of  the  affected  universe  of 
establishments  is  202,540. 

An  estimate  of  the  number  of 
emergency  personnel  and  health  care 
workers  employed  in  health  units  was 
derived  from  the  NIOSH  survey  [Ex.  13, 
p.  I-lOl].  It  was  assumed  that  185.594 
facilities  employing  emergency  response 
personnel,  employed  one  such  worker. 
In  the  survey  of  health  care  workers  in 
health  units,  a  physician  and  one 
additional  employee,  on  average,  were 
reported  in  2,251  units.  Assuming  .that  97 
percent  of  these  have  potential 
exposures  to  blood  or  other  potentially 
infectious  materials,  2,183  units  have 
potentially  exposed  workers.  In  32,791 
(34,974-2,183)  health  units,  one  health 
care  worker  was  employed  [Ex.  13,  p.  I- 
101).  Thus,  OSHA  estimated  37,157 
health  care  workers  were  employed  in 
health  units. 

Based  on  the  survey,  OSHA  estimated 
that  76  percent,  or  141.051 
(185.594x0.76),  of  all  emergency 
personnel  were  occupationally  exposed 
[Ex.  264.  Qs.  24,  42].  OSHA  survey  data 
also  indicated  that  approximately  92 
percent  or  34,184  (37,157x0.92),  of  all 
health  care  workers  were 
occupationally  exposed  [Ex.  264,  Qs.  22, 
38].  Housekeepers  were  identified  as 
being  exposed  about  10  percent  of  the 
time  [Ex.  264,  Q46].  It  was  assumed  that 
there  would  be  one  housekeeper  for 
each  of  the  3,497  (34,974x0.10)  affected 
health  units  with  occupationally 
exposed  housekeepers,  yielding  an 
estimated  3,497  housekeepers  affected 
by  the  standard.  Thus,  OSHA  estimated 
the  occupationally  exposed  workforce  in 
this  sector  to  number  178,732. 

Health  care  budgets  were  not 
estimated  for  health  units  in 
manufacturing  facilities.  OSHA  assumed 
the  incremental  costs  of  the  rule  to 
represent  a  small  portion  of  the  overall 
cost  of  manufacturing  operations  and 
will  have  no  significant  impact  on  the 
firms'  ability  to  operate. 

Research  and  Production 
Laboratories.  Exposure  incidents  in  this 
sector,  as  in  all  others,  tend  to  be  linked 
to  procedures.  Spills,  which  may  cause 
infectious  material  to  come  into  contact 
with  non-intact  skin,  mucous  membrane 
contamination,  and  cuts  with  sharp 
instruments  are  the  most  frequent  routes 
of  exposure  in  these  facilities  [Ex.  13,  p. 
U-125]. 

OSHA's  best  estim'ate  of  the  number 
of  affected  establishments  in  this  sector 


was  1.453.  This  figure  was  based  on 
three  sources.  First,  OSHA  surveyed 
commercial  research  establishments, 
noncommercial  research  establishments, 
and  pharmaceutical  establishments. 
From  these  data,  it  was  estimated  that 
occupational  exposure  occurs  in  496  of 
1,873  labs  (all  496  would  be  affected  by 
the  standard)  [Ex.  264,  Qll). 

Second,  based  on  U.S.  Department  of 
Education  (USDE)  statistics  [1989  Digest 
of  Education  Statistics.  National  Center 
for  Education  Statistics.  USDE,  Table  5], 
OSHA  identified  an  additional  782 
academic  institutions  doing  medical 
research,  which  would  be  affected  by 
the  standard.  This  estimate  excludes 
medical  schools  and  pubUc  institutions 
in  states  without  state  administered 
occupational  safety  and  health  programs 
(judged  to  be  50  percent  of  all  public 
institutions). 

Finally,  based  on  a  survey  performed 
by  Booz.  Allen,  and  Hamilton  (BAH), 
and  excluding  public  institutions  in  non- 
state  plan  states,  OSHA  estimated  that 
about  75  public  and  private  medical 
schools  would  also  be  affected  [Ex.  13. 
p.  1-42]  (for  the  purposes  of  this 
analysis,  these  programs  were  judged  to 
have  more  extensive  medical  practice 
activities  than  other  academic 
programs). 

Also,  1000  faculty  and  on-site 
supporting  staff  per  affected  medical 
school  were  estimated  to  be 
occupationally  exposed  (75,000  workers, 
total)  [Tr.  1/10/90,  p.  230).  OSHA 
identified  100  federal  government 
laboratory  complexes  would  be  included 
in  the  affected  universe  [Ex.  13,  p,  I-42J. 
Based  on  the  results  from  the  survey, 
OSHA  estimated  that  4,636  workers  in 
commercial,  noncommercial,  and 
pharmaceutical  research  labs  were 
occupationally  exposed  [Ex.  264,  Qs.  38, 
46,  50,  revised).  These  workers  are 
scientists,  research  assistants, 
laboratory  technicians  (4,546), 
housekeeper/janitorial  personnel  (70), 
and  certain  "other"  workers  (doctors, 
service  workers)  (20). 

Assuming  that  the  average  number  of 
occupationally  exposed  laboratory 
workers  in  non-professional  (other  than 
medical  and  dental]  academic  and 
federal  labs  is  similar  to  that  in  labs 
included  in  the  OSHA  survey,  7,938 
laboratory  workers  would  be  at  risk  in 
these  institutions. 

OSHA  estimated  the  population  of 
exposed  housekeepers  and  "other" 
workers  in  academic  and  federal  labs  by 
computing  the  ratio  of  exposed 
housekeepers  and  "other"  workers  to       | 
exposed  laboratory  personnel  in  jj 

commercial,  noncommercial,  and 
pharmaceutical  research  labs  (0.015  for 
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housekeepers  and  0.004  for  "other" 
workers)  and  applying  these  ratios  to 
the  population  of  housekeepers  and 
"other"  workers  in  academic  and 
federal  labs.  The  number  of  exposed 
housekeepers  in  non-professional  (other 
than  medical  and  dental)  academic  and 
federal  labs  was  thus  estimated  to  be  to 
120.  and  the  number  of  exposed 
housekeepers  in  medical  school  labs 
was  estimated  to  be  1,125 
(75,000x0.015).  The  number  of  "other" 
workers  exposed  in  non-professional 
academic  and  federal  labs  was  likewise 
estimated  to  be  to  32,  and  the  number  of 
"other"  workers  exposed  in  medical 
school  labs  was  estimated  to  be  300. 

In  sum,  the  population  at  risk  in  this 
sector  was  estimated  to  be  89,151. 

Total  revenues  for  commercial, 
noncommercial,  and  pharmaceutical 
establishments  were  estimated  to  be 
$744  million,  and  assuming  average 
revenue  of  about  $1.5  million  [Ex.  264. 
Q196]  for  this  sector.  Additionally,  it 
was  estimated  that  $2.6  billion  was 
spent  on  the  medical  sciences  in 
academia  and  that  budgets  for  federal 
labs  (incorporated  here  as  a  proxy  for 
revenues)  were  about  $220  million  in 
1986  (Ex.  13.  p.  1-44).  OSHAs  best 
estimate  of  total  revenues  for  affected 
establishments  in  this  sector  was 
approximately  $3.5  billion. 

Pre-tax  profits  for  commercial, 
noncommercial,  and  pharmaceutical 
establishments  were  estimated  at  $54 
million. 

Funeral  Homes.  Procedures  placing 
funeral  home  workers  at  risk  of 
exposure  are  embalming,  cleaning, 
disinfecting,  and  transporting  cadavers. 
Embalmers  are  at  risk  due  to  the 
presence  of  uncontained  blood,  and  the 
need  to  handle  various  body  parts  and 
tissues  and  to  sutiu^  incisions  [Ex.  11- 
111.  p.  2]. 

The  total  number  of  funeral  homes 
and  crematories  was  estimated  to  be 
20,936.  This  is  based  on  testimony  given 
in  Washington,  D.C  by  Howard  C. 
Raether.  former  director  of  and 
consultant  to  the  National  Funeral 
Director's  Association  [Tr.  9/27/89,  p. 
2911-  The  OSHA  survey  indicated  that 
occupational  exposure  did  not  occur  in 
all  establishments,  however.  Based  on 
survey  results,  OSHA  estimated  95 
percent  of  the  universe,  or  19,880 
establishments,  to  be  affected  by  the 
standard. 

OSHA  used  survey  data  to  estimate 
the  population  at  risk.  Estimates  were 
derived  by  first  multiplying  the 
estimated  average  number  of  workers 
per  establishment  for  each  of  three 
categories  (morticians,  housekeepers, 
and  "other"  workers,  which  included 
maintenance  workers  and  drivers)  by 


the  number  of  affected  establishments. 
Next,  ratios  computed  from  the  OSHA 
multi-sector  survey  were  used  to 
estimate  the  proportion  of  workers 
occupationally  exposed.  For  example, 
survey  data  indicated  that  funeral 
homes  employ,  on  average.  2.76 
morticians  [Ex.  246,  Q22].  and  that  93 
percent  were  occupationally  exposed 
[Ex.  264,  Qs.  22.  38).  Thus,  for  all  19,890 
affected  facilities,  OSHA  estimated  that 
51.054  morticians  were  occupationally 
exposed.  OSHA  also  estimated  19 
percent  of  14.321  (2.721)  housekeepers 
were  occupationally  exposed  and  11 
percent  of  29,437  (3.238)  "other"  workers 
were  occupationally  exposed.  In  sum, 
the  population  at  risk  for  this  sector  was 
estimated  to  be  57,013. 

According  to  census  data,  revenues 
for  all  funeral  services  and  crematories 
were  $5.3  billion  in  1987.  Thus,  average 
revenue  per  facility  (for  the  15,544 
facilities  enumerated  by  the  census)  was 
$341,000.  Multiplying  this  Figure  by  the 
number  of  affected  facilities  yields  an 
estimated  revenue  of  $6.8  billion 
industry  wide.  Associated  1989  pre-tax 
profit  levels  for  the  industry  were 
estimated  by  OSHA  to  be  about  $610 
million. 

Linen  Services.  Laundry  workers 
providing  services  to  health  care 
institutions  may  be  occupationally 
exposed  throu^  contact  with  soiled 
laundry  or  concealed  sharps. 

Based  on  information  in  the  record, 
OSHA  estimated  the  number  of  affected 
establishments  providing  linen  services 
to  the  health  care  sectors.  The  Textile 
Rental  Services  Association  of  America 
(TRSA)  reported  more  than  100,000 
workers  were  employed  in  over  2,500 
establishments  in  the  linen  supply  and 
industrial  laundry  sectors  [Tr.  9/25/89, 
p.  74].  They  also  indicated  that  about  50 
percent  of  these  establishments  handled 
laundry  from  health  care  facilities  [Tr. 
9/25/89,  p.  91].  Based  on  this 
information,  OSHA  estimated  that  there 
are  approximately  1,250  affected 
establishments  in  this  sector.  The 
population  at  risk  was  estimated  to  be 

50,ooa 

Total  revenue  was  estimated  based  on 
1987  Census  of  Service  Industries  (CSI) 
data,  which  indicated  average  receipts 
of  $1.6  million  per  linen  supply 
establishment  Total  revenue  for 
affected  facilities  was  thus  estimated  to 
be  $4.8  billion.  OSHA  estimated  pre-tax 
profits  for  affected  facilities  to  be  $99 
million. 

Medical  Equipment  Repair.  Exposure 
to  potentially  infectious  bodily  fluids 
can  occur  in  this  sector  when  "sales, 
service  and  repair,  quality  assurance, 
and  teaching  personnel  must  come  in 
contact  with  a  patient  fn  the  hospital. 


clinic  or  the  home  environment  or  with 
contaminated  devices"  or  when  "used 
products  are  returned  to  the 
manufacturer  for  a  variety  of  reasons," 
such  as  replacement  or  investigation  [Tr. 
9/25/89.  p.  141-2J. 

OSHA  received  comments  and 
testimony  in  which  commenters 
indicated  that  the  Agency 
underestimated  the  number  of  affected 
establishments  in  this  sector  in  its 
preliminary  analysis.  John  A.  Matta, 
senior  counsel  for  PPG  industries, 
explained  that  no  evidence  existed  in 
OSHA's  preliminary  analysis  which 
indicated  that  manufacturers  of  clinical 
laboratory  equipment  were  included, 
though  these  companies  often  provide 
calibration,  maintenance,  and  repair 
services  to  customers  [Ex.  20-369,  p.  2]. 
Mr.  Matta  indicated  that  over  16.000 
medical  device  manufacturing  facilities 
are  registered  with  FDA.  Similarly, 
David  Hopps,  representing  Ohmeda  (a 
manufacturer  of  critical  care  medical 
equipment)  and  the  Health  Industry 
Manufacturers  Association  (HIMA), 
testified  in  New  York  that  OSHA 
underestimated  the  number  of  affected 
employees  [Tr.  11/14/89.  p.  484). 
Unfortunately,  neither  commenter 
provided  estimates  of  the  affected 
universe  or  the  population  at  risk.  In 
written  comments,  however,  HIMA 
indicated  that  their  membership  of  320 
manufacturers  represented  "90-95 
percent  of  the  commerce  in  this  sector  of 
the  health  care  delivery  market  [Ex.  20- 
795]."  Additional  testimony  was 
received  which  indicated  that  about  10 
percent  of  the  200,000  workers  employed 
in  the  medical  device  manufacturing 
industry  were  occupationally  exposed 
[Tr.  9/25/89.  p.  141]. 

OSHA  surveyed  establishments  in  the 
surgical,  medical,  and  dental 
instnmients  and  supplies  sectors  (SIC 
384),  as  well  as  independent  medical 
equipment  repair  firms.  Additional 
potentially  affected  establishments  not 
surveyed  included  establishments  which 
manufacture  laboratory  apparatus  (SIC 
382),  or  facilities  which  repair  dental/ 
hospital  equipment  (SIC  7699).  Based  on 
Dun  and  Bradstreet  counts,  OSHA 
estimated  that  there  are  1,200  potentially 
affected  firms  in  these  sectors,  in 
addition  to  the  2.060  firms  estimated 
from  data  obtained  during  the  OSHA 
multi-sector  survey  [Ex.  264,  QllJ.  Thus, 
3,260  establishments  were  identified. 

To  estimate  the  number  of  firms 
affected  by  the  standard,  OSHA  used 
data  from  the  multi-sector  survey. 
Respondents  indicated  that 
occupational  exposure  occurred  in 
approximately  one-third  of  all  medical 
device  establishments  surveyed  [Ex.  264, 
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clinic,  or  the  home  environment  or  with 
contaminated  devices"  or  when  "used 
products  are  returned  to  the 
manufacturer  for  a  variety  of  reasons." 
such  as  replacement  or  investigation  [Tr. 
9/25/89,  p.  141-2). 

OSHA  received  comments  and 
testimony  in  which  commenters 
indicated  that  the  Agency 
underestimated  the  number  of  affected 
establishments  in  this  sector  in  its 
preliminary  analysis.  John  A.  Matta, 
senior  counsel  for  WG  industries, 
explained  that  no  evidence  existed  in 
OSHA's  preliminary  analysis  which 
indicated  that  manufacturers  of  clinical 
laboratory  equipment  were  included, 
though  these  companies  often  provide 
calibration,  maintenance,  and  repair 
services  to  customers  [Ex.  20-369.  p.  2|. 
Mr.  Matta  indicated  that  over  16,000 
medical  device  manufacturing  facilities 
are  registered  with  FDA.  Similarly, 
David  Hopps,  representing  Ohmeda  (a 
manufacturer  of  critical  care  medical 
equipment)  and  the  Health  Industry 
Manufacturers  Association  (HIMA), 
testified  in  New  York  that  OSHA 
underestimated  the  number  of  affected 
employees  [Tr.  11/14/89.  p.  484). 
Unfortunately,  neither  commenter 
provided  estimates  of  the  affected 
universe  or  the  population  at  risk.  In 
written  comments,  however.  HIMA 
indicated  that  their  membership  of  320 
manufacturers  represented  "90-95 
percent  of  the  commerce  in  this  sector  of 
the  health  care  delivery  market  [Ex.  20- 
795]."  Additional  testimony  was 
received  which  indicated  that  about  10 
percent  of  the  200,000  workers  employed 
in  the  medical  device  manufacturing 
industry  were  occupationally  exposed 
[Tr.  9/25/89.  p.  141]. 

OSHA  surveyed  establishments  in  the 
surgical,  medical,  and  dental 
instruments  and  supplies  sectors  (SIC 
384),  as  well  as  independent  medical 
equipment  repair  firms.  Additional 
potentially  affected  establishments  not 
surveyed  included  establishments  which 
manufacture  laboratory  apparatus  (SIC 
382),  or  facilities  which  repair  dental/ 
hospital  equipment  (SIC  7699).  Based  on 
Dun  and  Bradstreet  counts.  OSHA 
estimated  that  there  are  1.200  potentially 
affected  firms  in  these  sectors,  in 
addition  to  the  2.060  firms  estimated 
from  data  obtained  during  the  OSHA 
multi-sector  survey  [Ex.  264,  Qll).  Thus, 
3,260  establishments  were  identified. 

To  estimate  the  number  of  firms 
affected  by  the  standard.  OSHA  used 
data  from  the  multi-sector  survey. 
Respondents  indicated  that 
occupational  exposure  occurred  in 
approximately  one-third  of  all  medical 
device  establishments  surveyed  [Ex.  264, 


Qll].  Thus,  OSHA  estimated  the 
affected  universe  to  be  1,076 
establishments. 

To  estimate  the  population  at  risk, 
OSHA  again  relied  on  its  multi-sector 
survey.  The  average  number  of 
occupationally  exposed  employees  per 
affected  establishment  was  derived 
from  survey  data  and  extrapolated  over 
the  entire  universe  of  affected 
establishments.  For  example,  survey 
data  indicated  occupa^onally  exposed 
unpackers  per  affected  establishment. 
About  44  percent  of  establishments 
surveyed  averaged  one  occupationally 
exposed  unpacker  [Ex.  264,  Qs.  38, 11]. 
Extrapolating  over  the  entire  affected 
universe  yielded  an  estimated  473 
occupationally  exposed  unpackers. 
Performing  similar  computations  for 
cleaners  (200  occupationally  exposed 
[Ex.  264,  Qs.  42, 11]),  technicians  (5,152 
occupationally  exposed  [Ex.  264,  Qs.  46, 
11]),  and  sales  professionals  (360 
occupationally  exposed  [Ex.  264.  Qs.  50. 
11]).  OSHA  estimated  that  6.185  workers 
are  at  risk  in  this  sector. 

The  total  revenues  for  this  sector  were 
estimated  from  survey  data  and 
mdicated  average  revenue  for  repair  . 
establishments  to  be  about  $1  million 
[Ex.  264.  Q196].  OSHA  thus  estimated 
revenues  to  be  approximately  $1  billion 
for  affected  establishments.  Pre-tax 
profits  for  1989  were^timated  to  be 
approximateHyjZl^illion. 

Law  Enforcement.  Law  enforcement 
personnel  are  at  risk  because  they  may 
come  into  contact  with  blood  or  body 
Huids  during  the  course  of  duty.  In 
testimony  presented  in  Washington,  DC. 
Ms.  Jolanda  N.  Janczewski  stated  that 
she  had  personally  observed  numerous 
situations  during  which  opportunities 
were  present  for  exposure  to 
contaminated  fluids  [Tr.  9/12/89]. 
Examples  given  included  searches  of 
scenes  of  violent  crime  and  collection 
and  transportation  of  evidence. 

The  multi-sector  survey's  estimate  of 
4,241  state  and  local  police  departments 
was  generated  from  a  sampled  universe 
of  4,273  departments  in  OSHA  state  plan 
states  only.  The  sampling  frame  used, 
the  National  Police  Chiefs  and  Sheriffs 
Information  Bureau,  had  12,980 
departments  listed.  The  "1987  Profile  of 
State  and  Local  Law  Enforcement 
Agencies"  [U.S.  Department  of  Justice. 
Bureau  of  Justice  Statistics  Bulletin] 
enumerated  some  15,118  police 
departments  in  the  U.S.,  with  the 
difference  resulting  from  unlisted  and 
uncounted  tov^mship  police  departments 
on  the  sampling  frame.  To  account  for 
departments  not  appearing  on  the 
sampling  frame,  OSHA  estimated  that, 
in  addition  to  the  4,241  affected 
departments  identified  by  the  survey. 


705  departments  were  affected.'  Thus, 
OSHA  estimated  the  affected  universe 
to  be  4,946  departments. 

OSHA's  estimate  of"^^oyment  was 
based  upon  survey  data,  adjusted  to 
include  federal  law  enforceme>»t 
personnel  at  risk.  OSHA  derived  its 
esfimate  of  the  population  at  ristc  as 
follows. 

Based  on  OSHA's  survey,  237,|62 
state  and  local  police  officers  weire 
estimated  to  be  at  risk  [Ex.  264,  038], 
However,  this  estimate  vv^s-edjtfsted  to 
account  for  township  d^artments  not 
surveyed.  Thus,  05HA  estimated 
275,769  state  andlocal  police  officers  to 
be  at  risk.*  Additionally,  based  on 
Bureau  of  Justice  Statistics  (B]S)  and 
Census  Bureau  data.  Federal  law 
enforcement  personnel  at  risk  were 
estimated  to  number  approximately 
31,000  [Ex.  13,  p.  1-49]. 

Laboratory  workers  are  also  at  risk  of 
exposure  to  blood  and  other  body  fluids 
in  police  department  labs,  as  was 
indicated  by  information  on  laboratory 
procedures  submitted  by  the  New  York 
State  Police  [Ex.  234].  Survey  results 
indicated  that  72  percent  of  lab  workers 
were  occupationally  exposed,  60  percent 
of  housekeepers  were  occupationally 
exposed,  and  51  percent  of  "other" 
workers  were  occupationally  exposed 
(including  jailers  and  investigations 
personnel)  [Ex.  264,  Qs.  24,  42,  26,  46.  30. 
50).  After  adjusting  survey  estimates  to 
account  for  township  departments. 
34.777  additional  workers  were 
estimated  to  be  at  risk  in  police 
departments. 

In  sum.  the  occupationally  exposed 
workforce  for  this  sector  was  estimated 
to  be  341.546. 

According  to  BJS.  expenditures  for 
state  and  local  law  enforcement  totalled 
$28  billion  in  1987,  with  47.5  percent  [Ex. 
13,  p.  1-47],  or  13.3  billion,  occurring  in 
states  with  state  occupational  safety 
and  health  plans.  OSHA  estimated  that 
federal  spending  was  about  14  percent 
of  state  and  local  expenditure  levels  [Ex. 
13,  p.  1-47];  thus,  OSHA  estimated 
federal  expenditures  on  law 
enforcement  to  be  about  $4  billion  ($28 
billion  x  14%)  in  1988. 

Fire  Protection.  Emergency 
responders'  potential  for  exposure  to 
blood  was  described  by  Mr.  Clyde 
Bragdon  of  the  USFA  during  testimony 
in  Washington,  D.C.: 


'  Thia  estimate  was  derived  by  multiplying  the 
niunl>er  of  departments  omitted  from  the  sampling 
frame.  2.138,  by  the  percentage  estimated  to  be 
affected.  0.33  (4.241 /12.»80). 

*  Since  the  township  departments  were  estimated 
to  represent  14  percent  of  all  affected  departments 
(705/4.946).  OSHA  estimated  the  percenlEge  of  total 
employment  attributable  to  township  departments 
to  be  14  percent.  Thus.  237.162/(1-0.141  =  275,789. 


[f]ire  and  rescue  personnel  often  come  info 
contact  with  infectious  diseases  through 
routine  channels.  ...  In  addition  to  the 
i^utine  medical  emergencies,  automobile 
accidents,  and  rescues  that  fire  fighters, 
EMTs,  and  pai^medics  ivspond  to,  there  are 
numerous  other  situations  unique  to  these 
professions  vvher*  there  is  a  strong  potential 
for  occupational  exposure  to  bloodbome 
diseases.  [Tr.  9/14/89,  pp.  105-1061 

Mr.  Bragdon  added  during  questioning 
that  "all  firefighters,  because  of  the 
nature  of  being  first  responders,  have 
the  potential  to  be  exposed  to 
emergency  medical  situations"  [Tr.  9/ 
14/89.  p.  137J. 

It  was  estimated,  based  on 
information  obtained  from  the  National 
Fire  Protection  Association's  (NFPA) 
1987  U.S.  profile,  that  3,174  fire/ 
emergency  medical  service  (EMS) 
departments,  public  and  private,  will  be 
affected  by  the  standard  [Ex.  13.  p.  1-51  ]. 
Although  testimony  presented  in 
Washington,  DC  by  the  United  States 
Fire  Administration  (USFA)  indicated 
that  approximately  34,000  departments 
exist  across  the  country  [Tr.  9/14/89,  p. 
103],  the  bloodbome  pathogens  standard 
applies  only  to  departments  with  paid 
employees,  in  states  with  occupational 
safety  and  health  plans.  The  American 
Ambulance  Association  (AAA),  with  a 
membership  of  500.  also  testified, 
reporting  their  estimate  that  close  to 
5,000  private  organizations  provide  EMS 
services  [Tr.  1/17/90,  p.  881].  OSHA 
relied  on  NFPA  data  for  this  analysis. 

The  population  at  risk  for  fire  and 
rescue  departments  consists  principally 
of  fire  fighters  and  emergency  medical 
technicians  (EMTs),  or  paramedics. 
OSHA's  best  estimate  of  the  number  of 
paid  fire  fighters  is  170,515  [Ex.  13,  p.  I- 
53],  and  is  based  on  NFPA  data. 
Information  was  also  received  into  the 
record  regarding  the  population  of 
emergency  medical  technicians  (EMTs). 
Mr.  Paul  Maniscaico,  representing  the 
-National  Association  of  Emergency 
Medical  Technicians  (NAEMT),  testified 
that,  "based  on  the  1988  Survey  of 
Emergency  Medical  Technician 
Population  *  *  *  the  aggregate  of  EMTs 
in  the  OSHA  states  is  282,408"  [Tr.  9/14/ 
89,  p.  126].  No  indication  was  given  as  to 
how  many  of  these  EMTs  were 
volunteers.  Also,  it  is  likely  that  a  large 
number  of  these  EMTs  are  fire  fighters 
(Tr.  9/14/89,  p.  183:  Seattle  Fire  Fighters 
Union  and  San  Antonio  Professional 
'  Firefighters  Association,  Ex.  22-122). 

To  estimate  the  number  of  EMTs 
affected  by  the  standard,  OSHA  first 
deducted  from  the  estimated  282,408 
EMTs  in  state-plan  states  all  EMTs 
believed  to  be  paid  fire  fighters. 
Incorporating  its  assumption  that  50 
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percent  of  all  cities  with  fire 
departments  also  had  separate  EMS 
units,  OSHA  assumed  50  percent  of 
municipalities  in  state  plan  states  have 
no  separate  EMS  unit;  thus,  OSHA 
estimated  that  approximately  85,258 
EMTs  are  also  paid  fire  fighters  (170,515 
X  0.50).  Next,  it  was  assumed  that  public 
EMS  departments  separate  from  fire 
departments  in  state  plan  states  require 
about  the  same  number  of  paid 
paramedics  (85,258).  Finally,  using 
OSHA's  best  estimate  of  the  number  of 
EMS  workers  who  are  employed  by 
private  ambulance  companies  in  state 
plan  states,  15.466  (30.932/2)  (Ex.  13.  p. 
1-53).  OSHA  estimated  that  96,426  EMTs 
in  state  plan  states  are  volunteer 
(282,408-(85,258+85,258  +  15,466)).The 
total  number  of  EMTs  affected  by  the 
standard  in  state  plan  states  was  thus 
estimated  to  be  10a724  (85,258+15.466). 

In  total,  employment  among 
firefighters  and  EMTs  in  state  plan 
states  was  estimated  to  be  271,240 
(85.258  fire  fighters.  85.258  fire  fighters/ 
EMTs.  100.724  EMTs.  public  and 
private).  An  additional  15.466  private 
EMTs  were  also  estimated  to  be 
employed  in  states  without  state  plans. 

OSHA  based  its  estimate  of  the 
population  at  risk  on  survey  responses 
which  indicated  essentially  all  EMTs  to 
be  exposed  (98  percent  (Ex.  264,  Q38I) 
and  80  percent  of  all  firefighters  to  be 
exposed  (Ex.  264,  Qs.  24.  42].«  OSHA 
also  estimated  885  public  health  care 
professionals,  vehicle  maintenance,  and 
equipment  technicians  to  be  at  risk  in 
state  plan  states  (Ex.  264.  Q50|.  An 
additional  885  health  care  professionals, 
vehicle  maintenance,  and  equipment 
technicians  were  estimated  to  be  at  risk 
in  states  without  state  plans.  Thus,  in 
sum.  OSHA  estimated  the  population  at 
risk  for  this  sector  to  be  252,048. 

Expenditures  on  fire  protection  in 
state  plan  states  was  estimated  to  be 
approximately  $4.0  billion  (Ex.  13,  p.  I- 
52).  No  data  were  received  regarding 
revenues  for  private  ambulance 
companies. 

Correctional  Institutions.  Situations 
putting  correctional  employees  at  risk  of 
exposure  include  violence  and 
emergency  medical  treatment,  and 
sharps  (sjTinges). 

OSHA  identified  an  estimated  1,158 
local  jails.  762  state  prison 
establishments,  and  71  federally 
administered  prison  establishments, 
exclusive  of  state  and  locally 
administered  facilities  in  states  without 
occupational  safety  and  health  plans. 
These  estimates  were  based  on  the 


*  These  calculations  were  performed  in  a  manner 
similar  lo  that  descrilied  for  the  iKHne  health  sector. 
Set-  footnote  2. 


Bureau  of  Justice  Statistics'  (B]S)  1968 
Census  of  Local  Jails  (U.S.  Department 
of  Justice.  Bureau  of  Justice  Statistics] 
and  the  OSHA  multi-sector  survey 
(OSHA  surveyed  state  and  federal 
facilities). 

Results  from  the  OSHA  survey 
indicated  that  employees  were 
occupationally  exposed  in  about  95 
percent  of  state  prisons  and  100  percent 
of  federal  prisons  [Ex.  264,  Qll,  revised). 
OSHA  had  no  data  regarding  prevalence 
of  occupational  exposure  at  local  jails; 
thus,  OSHA  assumed  that  employees 
were  occupationally  exposed  in  95 
percent  of  local  jails,  as  well.  Thus,  1,895 
correctional  facilities  are  estimated  to 
be  affected  by  the  rule. 

OSHA  estimated  that  120,224  workers 
were  at  risk  in  correctional  facilities.  In 
state  and  federal  institutions,  57,883 
custodial  and  seciuity  employees,  8,381 
health  care  workers.  7,273  housekeepers, 
and  21,687  "other"  workers 
(maintenance  workers  and  paid 
prisoners)  were  estimated  to  be 
occupationally  exposed,  based  on 
OSHA's  survey  (Ex.  264,  Qs.  3a  42.  46, 
50.  revised).  To  develop  estimates  of  the 
number  of  occupationally  exposed 
correctional  staff  in  local  jails,  OSHA 
relied  on  1988  BJS  data,  adjusted  to 
exclude  workers  not  occupationally 
exposed.  Based  on  OSHA  survey  data,  it 
was  estimated  that  67  percent  of 
correctional  staff  in  state  and  federal 
institutions  were  occupationally 
exposed  (Ex.  264.  Qs.  24,  42,  revised). 
Thus,  it  was  estimated  that  of  73,280 
correctional  officers  in  local  jails,  49,098 
were  occupationally  exposed,  of  which 
approximately  25,000  were  estimated  to 
be  employed  in  state  plan  states.  (BJS 
data  did  not  allow  OSHA  to  develop 
estimates  for  other  categories  of 
employees.) 

Expenditures  for  local  correctional 
facilities  in  state  plan  states  was 
estimated  to  have  reached  $2.5  billion  in 
fiscal  year  1988  (1988  Census  of  Local 
Jails,  U.S.  Department  of  Justice,  Bureau 
of  Justice  Statistics).  OSHA  estimated 
that  expenditures  made  by  state 
administrations  were  about  double  that 
of  local  governments  (Ex.  13,  p.  1-92); 
thus,  OSHA  estimated  expenditures  on 
state  correctional  facilities  to  be 
approximately  $5.0  billion  in  1988. 
Federal  government  spending  on 
corrections  was  reported  to  be  $779 
million  in  1985.  OSHA  estimated  1988 
federal  expenditures  to  be 
approximately  $1  billion.  Total 
expenditures  for  this  sector  are 
estimated  to  be  $8.5  billion. 

Schools.  Teachers  and  instructional 
aides  in  facilities  where  instruction  is 
provided  for  the  developmentally 


disabled  are  at  increased  risk  due  to 
childrens'  vulnerability  to  injury,  special 
medical  needs,  and  dependence  on 
adults  for  personal  care  [Tr.  1/12/90,  pp. 
487-501). 

U.S.  Department  of  Education  (USDE) 
data  indicated  that  during  the  1986-87 
academic  year,  teachers  of  the 
developmentally  disabled  taught  601,288 
students,  or  14.6  percent  of  all  children 
classified  with  specific  handicaps 
("Eleventh  Annual  Report  to  Congress 
on  the  Implementation  of  the  Education 
of  the  Handicapped  Act,  1989,"  USDE). 
The  numbers  and  percentages  of 
students  receiving  their  education  in  a 
variety  of  locations  are:  regular  classes 
within  public  schools  (33,711,  or  5.68 
percent);  resource  rooms  within  public 
schools  (142,341, or  23.97  percent); 
separate  classes  within  public  schools 
(341,958,  or  57.59  percent);  separate 
public  facilities  (6a815,  or  10.24  percent); 
separate  private  facilities  (6,847,  or  1.15 
percent);  public  residential  facilities 
(3,767,  or  0.63  percent);  private 
residential  facilities  (2,316,  or  0.39 
percent);  and  homebound  hospital 
environment  (2,041,  or  0.34  percent). 
Thus,  over  98  percent  of 
developmentally  disabled  students  were 
instructed  in  public  facilities. 

Based  on  USDE  data,  OSHA 
estimated  23,514  teachers  of  the 
developmentally  disabled  to  be 
employed  in  school  districts  located  in 
states  with  occupational  safety  and 
health  plans.  Testimony  presented  in 
San  Francisco  by  the  California  School 
Employees  Association  indicated  that 
staff  other  than  teachers  were 
occupationally  exposed  (Tr.  1/12/90.  pp. 
495-497).  An  estimated  17.848  staff  other 
than  teachers  will  also  be  covered  by 
the  standard  (derived  from  the 
"Eleventh  Annual  Report  to  Congress  on 
the  Implementation  of  the  Education  of 
the  Handicapped  Act.  1989 ",  USDE). 

OSHA  estimated  the  number  of 
affected  school  districts  to  be  6,321 
("Eleventh  Annual  Report  to  Congress 
on  the  Implementation  of  the  Education 
of  the  Handicapped  Act,  1989",  USDE). 

Data  on  finances  for  public  school 
systems  were  not  submitted  to  the 
record.  Data  were  available,  however, 
from  recent  publications.  Based  on  data 
from  the  National  Education 
Association  (NEA),  total  school  system 
revenues  nationally  for  the  1985-86 
school  year  approximated  $160  billion 
with  the  federal  government  providing 
about  $10  billion  (6.3  percent);  state 
governments  funding  $75.5  billion  (47.3 
percent);  local  governments  providing 
$67.2  billion  (42.1  percent)  and 
nonrevenue  receipts  (i.e.,  bonds) 
supporting  $7  billion  (4.3  percent) 
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disabled  are  at  increased  risk  due  to 
childrens"  vulnerability  to  injury,  special 
medical  needs,  and  dependence  on 
adults  for  personal  care  [Tr.  1/12/90,  pp. 
487-SOl). 

U.S.  Department  of  Education  (USDE) 
data  indicated  that  during  the  1986-87 
academic  year,  teachers  of  the 
developmentally  disabled  taught  601,288 
students,  or  14.6  percent  of  all  children 
classified  with  specific  handicaps 
["Eleventh  Annual  Report  to  Congress 
on  the  Implementation  of  the  Education 
of  the  Handicapped  Act.  1989,"  USDE). 
The  numbers  and  percentages  of 
students  receiving  their  education  in  a 
variety  of  locations  are:  regular  classes 
within  public  schools  (33.711.  or  5.68 
percent);  resource  rooms  within  public 
schools  (142,341, or  23.97  percent): 
separate  classes  within  public  schools 
(341,958.  or  57.59  percent):  separate 
public  facilities  (6a815,  or  10.24  percent); 
separate  private  facilities  (6,847,  or  1.15 
percent);  public-residential  facilities 
(3,767,  or  0.63  percent);  private 
residential  facilities  (2,316,  or  0.39 
percent):  and  homebound  hospital 
environment  (2.041,  or  0.34  percent). 
Thus,  over  98  percent  of 
developmentally  disabled  students  were 
instructed  in  public  facilities. 

Based  on  USDE  data.  OSHA 
estimated  23.514  teachers  of  the 
developmentally  disabled  to  be 
employed  in  school  districts  located  in 
states  with  occupational  safety  and 
health  plans.  Testimony  presented  in 
San  Francisco  by  the  California  School 
Employees  Association  indicated  that 
staff  other  than  teachers  were 
occupalionally  exposed  (Tr.  1/12/90.  pp. 
495-497).  An  estimated  17.848  staff  other 
than  teachers  will  also  be  covered  by 
the  standard  (derived  from  the 
"Eleventh  Annual  Report  to  Congress  on 
the  Implementation  of  the  Education  of 
the  Handicapped  Act.  1989".  USDE]. 

OSHA  estimated  the  number  of 
affected  school  districts  to  be  6.321 
["Eleventh  Annual  Report  to  Congress 
on  the  Implementation  of  the  Education 
of  the  Handicapped  Act,  1989",  USDE]. 

Data  on  finances  for  public  school 
systems  were  not  submitted  to  the 
record.  Data  were  available,  however, 
from  recent  publications.  Based  on  data 
from  the  National  Education 
Association  (NEA).  total  school  system 
revenues  nationally  for  the  1985-86 
school  year  approximated  $160  billion 
with  the  federal  government  providing 
about  $10  billion  (6.3  percent);  state 
governments  funding  $75.5  billion  (47.3 
percent);  local  governments  providing 
$67.2  billion  (42.1  percent)  and 
nonrevenue  receipts  (i.e.,  bonds) 
supporting  $7  billion  (4.3  percent) 


["Estimates  of  School  Statistics", 
National  Education  Association,  1988]. 

Nationally,  school  systems  spend 
approximately  $2.8  billion  educating 
601,288  developmentally  disabled 
students.  This  estimate  is  based  on  a 
$4,615  per  student  cost  according  to  the 
U.S.  Department  of  Education.  The 
regulations  will  affect  every  stale  and 
probably  most  school  districts  because 
the  data  indicate  that  every  state  has 
one  or  more  settings  for  educating  its 
developmentally  disabled  citizens 
[Supplement  to  "Patterns  in  Special 
Education  Service  Delivery  and  Cost, 
Report  for  Department  of  Education  by 
Decision  Resources  Corporation",  1988]. 

Lifesaving.  Exposure  of  lifeguards  to 
bloodbome  pathogens  comes  from 
saving  and  performing  life  saving 
procedures  on  victims  of  swimming, 
boating  or  fishing  accidents.  One 
dangerous  aspect  of  their  work  is  that 
lifeguards  usually  cannot  use  personal 
protective  equipment  during  the  rescue 
operation;  lifeguards  do  not  have  access 
to  dry  dressings  and  gloves  in  the  water. 
They  use  their  bare  hands  to  apply 
direct  pressure  to  stop  a  victim's 
bleeding. 

The  first  possibility  of  exposure  in  a 
rescue,  therefore,  is  due  to  the 
"prolonged  and  extensive  direct  contact 
*  *  *  between  the  rescuer  and  his 
victim"  in  the  presence  of  body  Huids 
[Tr.  12/20/89,  p.  1139].  This  may  Include 
blood  contact  from  holding  the  victim  or 
saliva  contact  from  administering 
"mouth-to-mouth  resuscitation"  [Tr.  12/ 
20/89,  p.  1139). 

A  second  avenue  of  exposure  is 
medical  waste  that  has  been  thrown  or 
washed  up  on  beaches.  One  report 
noted  that  a  lifeguard  stepped  on  a 
hypodermic  needle  while  walking  on  the 
beach,  subsequently  receiving  a  gamma 
globulin  vaccination  [Tr.  12/20/89.  p. 
1173J. 

Testimony  indicated  Approximately 
10,000  ocean  lifeguards  to  be  at  nsk  (Tr. 
12/20/89,  p.  1258].  OSHA  estimated  that 
up  to  5,000  ocean  lifeguards  may  be 
subject  to  the  final  rule.  This  estimate 
includes  only  state  and  local 
government  employees  who  are 
employed  in  states  with  occupational 
safety  and  health  plans.  There  was  no 
testimony  or  public  comment  on  private 
lifeguards.  Assuming  average 
employment  during  the  summer  is 
approximately  50  full-time,  part-time, 
and  on-call  lifeguards,  OSHA  assumed 
100  ocean  rescue  departments  to  be 
affected  by  the  rule  (Tr.  12/20/89.  p. 
1294]. 

No  data  were  available  on 
expenditures  for  the  lifesaving  sector. 
OSHA's  budget  estimate  for  this  sector 
was  based  on  expenditures  for  fire  and 


rescue  services,  since  both  sectors 
practice  similar  paramedic  type 
activities.  Based  on  OSHA's  estimated 
level  of  spending  of  $4.0  Billion  in  the 
fire  and  rescue  sector,  expenditure  per 
exposed  employee  was  estimated  to  be 
$13,925;  thus.  OSHA  estimates  that 
expenditures  for  lifesaving  ser\'ices 
were  approximately  $140  million. 

Wasle^Removal.  Evidence  in  the ' 
record  indicated  that  waste  handlers  are 
at  risk  of  occupational  exposure.  For 
example,  Brown-Ferris  Industries 
Corporation  (BFI)  reported  a  medicalr 
waste  related  needle  injury  rate  of  over 
11  injuries  per  1.000  workers  annually 
[Ex.  286D.  p.  5J28]. 

While  it  is  estimated  that  there  are 
over  200,000  refuse  collectors  [Ex.  286D, 
p.  2.8],  not  all  of  these  workers  will  be 
involved  specifically  in  the  collection  of 
medical  waste.  BFI  reported  that  2.700 
employees  worked  specifically  with 
medical  waste,  while  24,800  worked 
with  municipal  waste  [Ex.  286D,  p.  5.28]. 
No  other  data  were  available  which 
would  allow  the  Agency  to  derive 
estimates  of  the  population  at  risk  for 
this  sector,  thus,  assuming  that  this  ratio 
is  typical  throughout  the  industry, 
OSHA  estimated  about  10  percent  of  all 
waste  handlers,  or  20,000.  were 
occupationally  exposed.  However,  this 
estimate  includes  public  sector  workers 
in  states  without  occupational  safety 
and  health  plans  who  are  not  covered 
by  Federal  OSHA  regulations.  For  the 
purposes  of  this  analysis,  OSHA 
assumes  that  two-thirds  (67  percent)  of 
all  workers  specifically  handling 
medical  waste  are  public  employees. 
OSHA  also  assumes  that  50  percent  of 
all  public  sanitation  workers  are 
employed  in  states  without  occupational 
safety  and  health  plans.  Thus,  OSHA 
estimates  that  6,700  public  and  6,600 
private  sanitation  workers  will  be 
affected  by  the  standard. 

OSHA  was  not  able  to  accurately 
estimate  the  number  of  affected 
establishments  for  this  sector,  since 
existing  data  combine  private  waste 
haulers  and  publicly  administered 
sanitation  services. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  estimated  that  500,000 
tons  of  regulated  medical  waste  is 
generated  by  380,000  regulated 
generators  in  industry  hospitals, 
physicians'  offices,  dentists  offices, 
biomedical  research  facilities,  clinical 
laboratories,  manufacturing  facilities, 
veterinary  offices  and  clinics,  funeral 
homes,  in-home  medical  care,  other 
health  care  and  residential  care 
facilities  and  illicit  intravenous  drug 
users  [Ex.  286D.  pp.  3.13-3.36).  Unit  costs 
of  disposal  were  estimated  by  OSHA  to 
range  from  $0.44  to  $0.75  per  pound  (see 


Appendix  C).  Thus.  OSHA  estimated 
average  annual  expenditures  on  removal 
of  regulated  medical  waste  to  be  $440  to 
$750  million. 

Approximately  one-half  of  total 
expenditures  were  estimated  to  be 
directed  toward  proprietary  operations. 
Estimated  pre-ta)f  profits,  based  on  an 
average  estimated  annual  revenue  figure 
of  $300  million  for  such  operations,  were 
estimated  by  OSHA  to  be  $22  million  in 
1989. 

C.  Benefits  I 

1.  Introduction  , 

OSHA's  standard  to  reduce  ' 

occupational  exposure  to  bloodbome 
pathogens,  including  hepatitis  B  virus 
(HBV),  non-A.  non-B  hepatitis  virus,  and 
human  immunodeficiency  virus  (HIV), 
includes  provisions  applicable  to  the 
wide  range  of  occupational  settings  | 
where  potential  exposure  to  such 
bloodbome  pathogens  exist  In  this 
section.  OSHA  presents  its  estimates  of 
the  expected  reduction  in  disease  cases 
among  the  employees  affected  by  the 
standard. 

2.  Hazard  Abatement 

OSHA's  standard  for  reducing  worker 
exposure  to  bloodbome  pathogens  is 
based  on  the  adoption  of  universal 
precautions  as  a  method  of  infection 
control.  This  approach,  which  is 
fimdamentally  different  from  traditional 
procedures  that  isolate  known  infectious 
individuals  and  materials  in  the  l\ealth 
care  setting,  assumes  that  all  human 
blood  and  body  fluids  are  potentially 
infectious  for  HIV,  H.BV.  and  other 
bloodbome  pathogens.  The  rationale  for 
this  approach  is  that  carriers  of  these 
diseases  are  not  always  identifiable  in 
the  health  care  setting,  and  that 
contaminated  materials  are  not  always 
properly  labeled.  Thus,  the  exposed 
worker  can  be  at  great  risk  without 
warning. 

The  standard  will  apply  to  widely 
varying  workplace  settings,  including 
research  laboratories,  funeral  homes, 
hospitals,  prisons  and  police  and  fire 
departments.  Hazard  abatement 
measures  will  be  developed  by  the 
employer  to  best  suit  the  work  place 
setting  and  accomplish  the  common 
objective  of  protecting  the  worker  from 
contact  with  potentially  infectious  blood 
and  body  fluids  and  other  potentially 
infectious  materials. 

In  implementing  the  standard, 
employers  will  first  develop  an  exposure 
control  program  that  identifies  the  tasks 
and/or  positions  associated  with 
occupational  exposures  to  blood  or' 
other  potentially  infectious  materials 
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and  which  documents  the  schedule  of 
implementation  of  the  measures  that 
will  be  used  to  reduce  potential  risk. 
Employers  will  also  be  required  to 
develop  procedures  to  evaluate  the 
circumstances  surrounding  exposure 
incidents. 

The  development  of  procedures  to 
evaluate  the  circumstances  surrounding 
exposure  incidents  is  critical  to  reducing 
risk  associated  with  bloodbome 
pathogens.  Data  in  the  record  indicated 
that  an  emphasis  on  education, 
enforcement,  and  monitoring  was 
associated  with  an  increase  in  reporting 
of  exposure  incidents  (Tr.  12/19/89,  pp. 
864-868).  Thus,  to  the  extent  that  the 
OSHA  standard  increases  employee 
awareness ^nd  compliance  with 
employers'  exposure  control  policies, 
promulgation  of  the  standard  will  result 
in  an  increase  in  such  reporting.  Data 
indicated  increased  reporting  of 
incidents  could  result  in  the  reduction  or 
elimination  of  certain  exposure  hazards, 
once  such  hazards  are  identified  [Tr.  12/ 
19/89,  p.  868;  Ex.  20-655,  p.  2].  One 
example  was  provided  for  the  record  by 
Dr.  Janine  ]agger.  Assistant  Professor  of 
Neurosurgery  at  the  University  of 
Virginia's  Health  Sciences  Center  |Ex. 
300).  This  submission  demonstrated  how 
accurate  incident  reporting  and 
recordkeeping  will  support  risk 
managers  in  their  analysis  and 
prioritization  of  alternative  solutions  to 
various  types  of  needle  injuries. 
Documenting  the  circumstances  of 
exposure  will  contribute  to  overall  risk 
reduction  by  allowing  risk  managers  to 
more  efficiently  focus  resources  on 
exposure  problems  and  ensure  that 
other  provisions  of  the  standard  are 
implemented  in  a  timely  manner  to 
reduce  or  eliminate  risk. 

Another  requirement  of  the  standard 
is  that  the  employer  shall  offer  HBV 
vaccine  to  occupationally  exposed 
employees.  HBV  vaccination  is  a  means 
of  achieving  substantial  reduction  in  the 
risk  of  infection  for  non-immune 
employees.  In  (estimony  provided  by  a 
manufacturer  of  the  vaccine,  the 
immunogenicity  rate  for  employees 
covered  by  the  OSHA  standard  was 
estimated  to  be  96  percent  (Ex.  292).  A 
weighted  average  of  OSHA's  survey 
data  on  vaccine  acceptance  rates 
indicated  that  50  percent  of  employees 
offered  the  vaccine  would  accept.  Some 
may  argue  that  the  acceptance  rate 
should  be  higher  due  to  the  provision 
requiring  workers  to  sign  a  declination 
form  if  they  refuse  the  vaccine.  OSHA 
acknowledges  that  although  the 
Qeclination  form  is  not  a  waiver,  and  the 
employee  reserves  the  right  to  accept 
the  vaccine  at  a  future  date,  signing  such 


a  form  may  cause  workers  to  think  twice 
about  turning  down  the  offer  and  thus, 
result  in  a  higher  acceptance  rate. 
However,  there  is  no  available  data 
which  would  allow  such  an  effect  to  be 
quantified. 

The  standard  also  requires  post 
exposure  evaluation  and  treatment.  This 
includes  testing  to  determine  whether 
there  has  been  transmission  of  infection, 
and  follow-up  treatment  and  counseling. 

In  the  case  of  exposure  to  HBV, 
follow-up  treatment  can  prevent  illness. 
Under  the  standard,  employers  must 
offer  safe  and  effective  post-exposure 
prophylaxis,  and  hepatitis  B  immune 
globulin  (HBIC)  injections  will  be 
administered  to  employees  experiencing 
exposure  incidents.  This  post-exposure 
treatment  appears  to  be  highly  effective 
in  preventing  HBV  infection  when  an 
exposed  employee  lacks  anti-HBs  [Ex. 
6-151. 

This  is^nother  example  of  the 
importance  of  reporting  exposure 
incidents.  Since  promulgation  of  the 
OSHA  rule  is  expected  to  increase 
incident  reporting,  OSHA  estimated  an 
increase  in  the  proportion  of  potentially 
infected  workers  receiving  post- 
exposure prophylaxis,  thereby 
preventing  illness.  The  requirements 
under  this  provision  of  the  standard  will 
also  assure  that  workers  not  presently 
provided  access  to  prophylaxis  (results 
of  OSHA's  multi-sector  survey  indicated 
many  facilities  were  not  offering  such 
treatment  to  employees)  will  be  offered 
treatment  under  the  standard. 

Counseling  will  reduce  risk,  through 
modification  of  the  behavior  of  workers 
acquiring  infection.  These  workers  will 
be  less  likely  to  infect  sexual  partners  or 
neonates  (newborn  children). 

Training  will  be  an  integral  part  of 
overall  risk  reduction.  In  a  series  of  case 
studies  conducted  by  Jack  Faucett 
Associates,  hospitals  reported  that  one 
of  the  most  important  aspects  of 
employee  compliance  with  infection 
control  programs  was  an  understanding 
of  the  risk  [Volume  III:  Hospital  Case 
Studies.  Ex.  13.  pp.  20,  48.  82. 123).  The 
employee  training  that  conveys  this  risk 
becomes  an  indispensable  link  in  hazard 
abatement.  This  requirement  of  the 
standard  assures  maximum 
effectiveness  of  most  other  provisions  of 
the  standard. 

Work  practices  can  have  a  substantial 
impact  on  hazard  abatement  by  altering 
the  manner  in  which  a  task  is  performed 
or  by  ensuring  that  equipment  designed 
to  prevent  occupational  exposure,  such 
as  engineering  controls  or  PPE,  is  used 
in  a  manner  which  maximizes  its 
effectiveness.  The  importance  of  strict 
adherence  to  work  practice  controls  was 


reflected  by  evidence  in  the  record.  For 
example,  the  American  Association  of 
Bioanalysts  stated  their  position  that 

(h)ealthcare  workers  exposed  to  blood,  body 
fluids,  or  tissues  can  be  protected  from  the 
risk  of  infection  with  HBV  and  HIV  by 
imposing  the  use  of  *  *  *  clothing,  masks, 
gloves,  and  other  protective  equipment. 
These  protective  barriers  must  be  coupled 
with  mandated  operating  procedures 
combining  education  and  enforcement  of  safe 
handling  regimens  for  all  specimens.  [Ex.  237. 
p.l) 

The  authors  of  one  study  concluded  that 
the  breakdown  of  good  work  practices 
most  likely  led  to  the  contamination  of 
environmental  surfaces  in  an  autopsy 
suite,  and  that  their  results  "underscore 
the  importance  of  establishing  and 
consistently  following  good  work 
practices  and  cleanup  procedures  to 
minimize  the  risk  of  exposure  *  *  *" 
[Ex.  260F  (Beaumont)).  Like  training,  this 
requirement  contributes  to  overall  risk 
reduction  by  assuring  maximum 
effectiveness  of  other  provisions  of  the 
standard. 

The  standard  also  requires  that 
engineering  controls  be  used.  As 
described  below  (see  Technological 
Feasibility),  engineering  controls  are 
available  to  reduce  risk  of  occupational 
exposure  by  confining  or  isolating 
infectious  material.  Evidence  clearly 
indicated  the  potential  for  risk  reduction 
associated  with  the  use  of  equipment 
designed  to  greatly  reduce  or  eliminate 
the  risk  of  accidental  exposure  [Tr.  9/ 
15/89,  p.  160;  "Estimated  Cost  of 
Needlestick  Injuries  for  Six  Major 
Needled  Devices."  Ex.  300.  p.  11). 

Personal  protective  equipment  (PPE) 
is  a  direct  line  of  defense  for  health  care 
workers  whose  exposure  occurs  through 
non-intact  skin  or  mucous  membrane 
contact  with  blood  or  other  potentially 
infectious  materials.  Evidence  submitted 
regarding  the  effectiveness  of  PPE  in 
reducing  risk  included  a  study  of 
embalmers  in  an  urban  area  which 
identified  factors  associated  with  risk  of 
HBV  infection.  Specifically,  embalmers 
not  wearing  gloves  routinely  were  found 
to  be  ten  times  more  likely  to  have 
serologic  markers  of  HBV  infection  than 
those  who  did  [Ex.  6-549,  p.  1425). 
Another  study  found  that  in  clinical 
laboratories  "the  portal  of  entry  for  the 
HBV  is  subtle  and  most  likely  through 
inconspicuous  breaks  in  the  skin  or 
contact  with  mucous  membranes"  [Ex. 
260A  (Lauer)).  Since  PPE  isolates  such 
portals  of  entry  from  potentially 
infectious  materials,  its  proper  use  was 
judged  to  be  a  highly  effective  approach 
in  preventing  infections  due  to  this  mode 
of  transmissioa. 
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reflected  by  evidence  in  the  record.  For 
example,  the  American  Association  of 
Bioanalysts  stated  their  position  that 

(hjealthcare  workers  exposed  to  blood,  body 
fluids,  or  tissues  can  be  protected  from  the 
risk  of  infection  with  HBV  and  HIV  by 
imposing  the  use  of  *  *  *  clothing,  masks, 
gloves,  and  other  protective  equipment. 
These  protective  barriers  must  be  coupled 
with  mandated  operating  procedures 
combining  education  and  enforcement  of  safe 
handling  regimens  for  all  specimens.  [Ex.  237, 
p.lj 

The  authors  of  one  study  concluded  that 
the  breakdown  of  good  work  practices 
most  likely  led  to  the  contamination  of 
enviroTunental  surfaces  in  an  autopsy 
suite,  and  that  their  results  "underscore 
the  importance  of  establishing  and 
consistently  following  good  work 
practices  and  cleanup  procedures  to 
minimize  the  risk  of  exposure  *  *  *" 
[Ex.  260F  (Beaumont)).  Like  training,  this 
requirement  contributes  to  overall  risk 
reduction  by  assuring  maximum 
effectiveness  of  other  provisions  of  the 
standard. 

The  standard  also  requires  that 
engineering  controls  be  used.  As 
described  below  (see  Technological 
Feasibility),  engineering  controls  are 
available  to  reduce  risk  of  occupational 
exposure  by  confining  or  isolating 
infectious  material.  Evidence  clearly 
indicated  the  potential  for  risk  reduction 
associated  with  the  use  of  equipment 
designed  to  greatly  reduce  or  eliminate 
the  risk  of  accidental  exposure  [Tr.  9/ 
15/89,  p.  160;  "Estimated  Cost  of 
Needlestick  Injuries  for  Six  Major 
Needled  Devices."  Ex.  300,  p.  11). 

Personal  protective  equipment  (PPE) 
is  a  direct  line  of  defense  for  health  care 
workers  whose  exposure  occurs  through 
non-intact  skin  or  mucous  membrane 
contact  with  blood  or  other  potentially 
infectious  materials.  Evidence  submitted 
regarding  the  effectiveness  of  PPE  in 
reducing  risk  included  a  study  of 
embalmers  in  an  urban  area  which 
identified  factors  associated  with  risk  of 
HBV  infection.  Specifically,  embalmers 
not  wearing  gloves  routinely  were  found 
to  be  ten  times  more  likely  to  have 
serologic  markers  of  HBV  infection  than 
those  who  did  [Ex.  &-549,  p.  1425). 
Another  study  found  that  in  clinical 
laboratories  "the  portal  of  entry  for  the 
HBV  is  subtle  and  most  likely  through 
inconspicuous  breaks  in  the  skin  or 
contact  with  mucous  membranes"  [Ex. 
260A  (Lauer)).  Since  PPE  isolates  such 
portals  of  entry  from  potentially 
infectious  materials,  its  proper  use  was 
judged  to  be  a  highly  effective  approach 
in  preventing  infections  due  to  this  mode 
of  transmission. 
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The  housekeeping  provisions  of  the 
standard,  including  the  provision  for 
disposal  of  regulated  waste,  contribute 
to  overall  risk  reduction  l^y  ensuring  that 
work  areas  and  equipment  are  kept  free 
of  contamination  and  that  potentially 
infectious  materials  destined  for 
disposal  are  packaged  so  as  to  isolate 
them  from  the  workforce. 

Also,  under  the  standard,  laboratories 
producing  HIV  for  research  or 
laboratories  concentrating  these  viruses 
will  be  required  to  establish  procedures 


«C 


Health  Care  Workefs; 

806 _ 

802 


801:803. 

807.. 

805.. 

836.. 

808.. 

«.. 

8002. 


8093.. 
9431.. 
8090.. 

(»)...... 

9223„ 


7362 

Ott)er  Emptoyees  at  Risk: 

7362. 

726 

P) 

8221:873:283. 

721 

38:7699 

9221. 
9224. 
9223. 


9229. 


9411 

4863:9511... 


Totals. 


according  to  paragraph  (e)  of  the 
standard.  These  procedures  were  based 
on  accepted  industry  practice.  As 
documented  [54  FR  23057],  HIV  infection 
has  occurred  in  the  laboratory 
environment  thus  emphasizing  the 
importance  of  implementing  stringent 
infection  control  practices  in  this  facility 
type. 

3.  PopuIation-at-Risk 

Table  VII-4  identifies  by  SIC  code 
and  facility  type  OSHA's  estimates  of 
the  total  number  of  workers  at  risk  of 

TABI.E  VII-4.— Population  at  Risk 
— ^V 


exposure  to  HBV  and  HIV.  "Health  Care 
Workers"  includes  all  workers, 
regardless  of  occupation,  employed  in 
health  care  providing  establishments 
and  health  care  professionals  in  non- 
health  care  facilities  (i.e.  correctional 
facilities,  personnel  services,  etc.).  As 
shown  in  the  table,  the  population-at- 
risk  to  HBV  infection  is  smaller  than  the 
population  at  risk  to  HIV  infection.  This 
is  because  prior  exposure  or  vaccination 
may  result  in  immunity  to  HBV 
infection. 


Facility  type 


Hospitaf9 «..»».... 

Oentai  oMices 

Pfrystoans'  officea..- 

Medical  and  dental  labs .. 

Nursirg  homes _ 

Residenttal  care  facilities. 

Home  health 

Hosp<c«  care 

Hemodialysis .— 

Drug  treatrDent „._.... 

Public  clinics 

Blood  barOts  and  others .. 

Industrial  taolities. 

Correctional  facilities.- 

Personrel  services 


Personnel  services.. 

Furwral  homes 

Industrial  tacitities 

Research  Laboratories 

Linen  services 

Medical  e<}uipme>Tt  repair.. 

Law  enlorcement — .. 

Fire  and  rescue 

CorrectMoal  tacifibet 

Ufesaving 

Schools 

Waste  removal 


Aflaclad 

worklorca ' 

alrisklo 

HIV 


2.386,166 

316,237 

640.681 

82.854 

485.303 

49.102 

212,246 

10,856 

12.688 

6.722 

56,345 

18.788 

34.184 

8,381 

61.387 


AWeclad 
wortcfovca 
•inafc— 
HBV  15% 


1.163,665 

97.066 

313,206 

33,703 

367,944 

29.461 

141,703 

7.142 

3.977 

3,110 

27.533 

9.841 

20,686 

5,688 

46.168 


4,361,940        2,270,863 


102.090 

57.013 

144,548 

89.151 

50,000 

6.185 

341.546 

2S2.04S 

111,843 

5,000 

41,362 

13.300 


1.214.066 


5,576,026 


86.777 

32.903 

103.299 

42.583 

42.500 

4,843 

241,402 

89.586 

92.678 

3J230 

35,156 

11,305 


786.262 
3.057.145 


Aflectod 


aiiiafc— 

HBV  30% 


868.304 

79.937 

257,934 

27.755 

303,013 

24,262 

116.697 

5,881 

3,275 

2,561 

22.674 

6.105 

17.038 

4,664 

36,021 


1370,139 

71,463 
27,096 
85,070 
35.068 
35,000 

3,988 

198,802 

73.777 

76.323 

2.660 
28.953 

9.310 


647,510 
^51 7,649 


*  Totals  assume  vaccination  afflcacy  to  be  0.96. 

'  Includes  varous  SIC  codes. 

Source:  Occupational  Safety  and  Health  Administratiorv  Offica  o(  Regulatoiy  Artalysia,  1991. 


4.  Quantification  of  Benefits 

Employees  exposed  to  infectious 
materials  are  at  risk  of  contracting  a 
variety  of  diseases  associated  with 
bloodbome  pathogens.  However,  OSHA 
has  not  been  able  to  quantify  all  of  the 
potential  benefits  ^xpected  from  the 
standard. 

With  respect  to  AIDS,  the  relatively 
short  history  of  the  HFV  epidemic  has 
made  it  di^icult  to  develop  a  precise 
projection  of  the  niunber  of  job-related 
AIDS  cases  that  will  be  averted.  It  is 
known  that  the  probability  of  HIV 


transmission  in  most  workplace  settings 
is  low,  and  to  date,  24  cases  of  HIV 
infection  as»ooi«tfe^>4th  occupational 
exposure  have  been  documented  (see 
Health  Ejects).  Four  of  these  cases  have 
developed  into  AIDS.  Nonetheless,  the 
prevalence  of  AIDS  continues  to  climb 
among  the  general  population,  and  in 
the  absence  of  strict  exposure  control, 
the  rate  of  occupational  risk  will  grow 
accordingly. 

Similariy,  available  information  did 
not  allow  OSHA  to  develop  a 
quantitative  estimate  of  the  benefits 


associated  with  a  reduction  in  non-A, 
non-B  hepatitis  infections.  However,  it  is 
clear  that  the  standard  should  provide 
protection  to  workers  from  these 
illnesses  since,  like  hepatitis  B,  at  least 
one  of  the  several  viruses  which  cause 
non-A  non-B  hepatitis  is  transmitted 
primarily  by  direct  exposure  to  blood 
[Tr.  9/14/89.  p.  23].  It  was  estimated  that 
3,400  non-A,  non-B  hepatitis  infections 
were  attributable  to  occupational 
exposure  in  1988  [Ex.  298,  p.  5].  It  was 
also  reported  that  non-A,  non-B  viruses 
cause  between  15  and  35  percent  of 
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acute  hepatitis  cases  in  the  U.S..  with  40 
to  60  percent  of  the  infections  leading  to 
chronic  hepatitis  and  the  potential  for 
death  [Tr.  9/14/89.  p.  24). 

The  risk  of  contracting  hepatitis  B  at 
the  workplace  has  been  studied  for 
many  years.  For  the  purposes  of  this 
rulemaking.  OSHA  relied  on  a 
nationwide  annual  risk  estimate  of 
health  care  workers  contracting 
hepatitis  B  infections.  This  use  of  a 
nationwide  estimate  is  necessary 
because  data  were  lacking  for  many 
sectors  covered  by  the  rule.  Partial  data 
concerning  risk  were  introduced  for 
some  sectors,  including  blood  banks. 
However.  OSHA  did  not  develop 
separate  risk  estimates  for  these  sectors 
because  of  the  large  variations  in  the 
statistics  provided,  and  in  some  cases, 
the  lack  of  underlying  data  and 
supporting  documentation.  The  studies 
did.  however,  emphasize  the 
effectiveness  of  and  need  for  safety 
measures  in  reducing  the  risk  of 
contracting  HBV  infections. 

Data  were  submitted  to  the  record 
specific  to  the  risk  of  workers  in  blood 
banks.  The  American  Association  of 
Blood  Banks  (AABB)  submitted 
comments  to  the  record  suggesting  that 
health  care  workers  handling  donor 
blood  are  at  lower  risk  than  other 
occupations  [Ex.  10-1059).  AABB  cites  a 
study  by  the  South  Central  Association 
of  Blood  Banks  in  which  33  blood 
centers  were  surveyed  and  no  cases  of 
HIV  or  HBV  infection  were  reported. 
However,  these  data  are  of  limited  use 
due  to  the  lack  of  supporting 
documentation.  No  data  were  provided 
on  the  number  of  workers  covered,  the 
number  of  donors  or  the  number  of 
donations.  There  was  also  no 
information  on  any  protective  measures 
already  taken  at  the  facilities.  More 
importantly,  the  results  do  not  establish 
an  absence  of  risk  for  blood  bank 
workers  and  may  be  consistant  with  the 
average  estimated  average  risk  in  this 
sector. 

AABB  also  cites  a  study  of  Southwest 
Florida  Blood  Bank,  which  indicated 
that  56  accidental  exposures  occurred 
over  a  four  year  period  in  a  facility 
which  draws  over  1.000  donors  per 
week,  and  none  of  the  exposures 
resulted  in  HBV  or  HIV  infection.  These 
data  only  allow  conclusions  to  be  made 
about  tRe  blood  involved  in  the  56  cases 
of  accidental  exposure  and  does  not 
allow  any  conclusions  to  be  drawn  on 
the  overall  quality  of  blood  collected. 
Furthermore,  there  is  no  information 
whether  the  facility  was  already  taking 

precautions  to  prevent  infection.  This 

study  generally  supports  the  conclusion 


that  blood  bank  workers  are  exposed  to 
the  risks  of  HBV  infection. 

The  American  Red  Cross  submitted 
comments  on  the  risk  of  HBV  infection 
in  blood  banks.  Hanson  and  Polesky 
conducted  a  study  of  incidences  of 
Hepatitis-B  cases  among  workers  over  a 

10  year  period  in  War  Memorial  Blood 
Bank  in  Minneapolis  [Ex.  20-784, 
Attachment  4).  The  study  determined  an 
annual  incidence  rate  for  the  facility  of 
1.4  percent,  over  5  times  higher  than  the 
risk  used  in  OSHA's  analysis.  The  study 
indicated  that  of  the  185  people  tested. 

11  became  HBV  infected.  However,  no 
clinical  cases  of  HBV  infection  occurred 
after  1977. 

The  decrease  in  HBV  infections  noted 
during  the  study  period  was  inversely 
proportional  to  the  increase  in  reported 
accidental  exposures.  This  suggests  that  a 
heightened  awareness  of  the  potential  risks 
and  prophylactic  treatment  of  exposures  was 
a  factor  in  reducing  HBV  infection.  [Ex  20- 
784.  Attachment  4,  p.  20] 

Furthermore,  the  study  noted  that  of  the 
16  subjects  employed  in  hepatitis 
testing,  none  become  HBV  infection. 
Hanson  and  Polesky  indicated  that  "the 
lack  of  infection  in  this  high  risk  area 
was  due  to  awareness  of  the  potential 
infectivity  of  the  blood  samples  handled 
and  strict  enforcement  of  safety 
measures."  [Ex.  20-784.  Attachment  4.  p. 
20] 
The  study  also  concluded  that 

routine  surveillance  may  be  useful  in 
identifying  procedures  or  work  areas  that 
present  increased  risk  to  employees.  In 
addition,  it  provides  a  mechanism  for 
periodically  reminding  personnel  of  the 
potential  risks  associated  with  handling 
blood  and  other  body  fluids.  [Ex.  20-784. 
Attachment  4.  p.  20] 

The  first  part  of  the  statement  suggests 
the  need  for  exposure  control.  OSHA's 
standard  requires  employers  to  make 
exposure  determinations  by  identifying 
all  job  classifications  and  procedures  in 
which  occupational  exposure  may  occur. 
The  standard  also  requires  employers  to 
maintain,  periodically  update,  and  make 
available  to  employees  an  exposure 
control  plan  which  includes  information 
in  the  exposure  determination  and  all 
the  safety  precautions  required  in  |he 
standard. 

The  study  results  suggest  that  workers 
handling  donor  blood  may  be  at  lower 
risk  than  workers  handling  patient  blood 
samples.  However,  there  is  still  a  risk 
from  first-time  donors  and  certain  hijjh- 
risk  populations.  The  need  for  safety 
precautions  is  stressed. 

Hanson  and  Polesky  state  tl^t 
workers  in  blood  banks  may  not  be  at 
higher  risk  than  the  general  population. 
However. 


[tjhe  introduction  of  high-risk  patient  samples 
may  significantly  alter  the  attack  rate  unless 
appropriate  precautions  are  used.  In  this 
setting  the  establishment  of  safety 
precautions  are  effective  means  of  preventing 
HBV  infection.  [Ex.  20-784,  Attachment  4, 
p.20) 

This  study  emphasizes  the  need  for 
safe  work  practices  such  as  those  being 
required  under  OSHA's  Bloodbome 
Pathogens  rule.  Including  the  use  of 
personal  protective  equipment; 
engineering  and  work  practice  controls: 
and  training  to  increase  awareness  of 
the  hazard  and  to  reinforce  the  need  for 
safety  precautions. 

The  second  study  cited  by  the 
American  Red  Cross  done  by  P.L  Page 
of  the  Northeast  Region  of  Red  Cross 
Blood  Services  states  that  workers  in 
American  Red  Cross  Blood  Centers  in 
this  region  are  at  lower  risk  than 
workers  In  hospital  blood  centers  [Ex. 
20-784.  Attachment  5).  The  incidence 
rate  provided  for  the  Northeast  Region 
over  a  3  year  period  was  5.4  percent. 
However,  the  study  also  provides 
statistics  on  the  prevalence  of  HBV 
infection  in  other  blood  centers.  A 
regional  center  in  Kansas  City  had  a  0.9 
percent  rate  fof  workers  with  blood 
contact.  In  eight  Red  Cross  Blood 
Services  Regions,  the  rate  was  8.8 
percent  for  workers  with  no  previous 
work  involving  blood  contact,  and  20.4 
percent  for  workers  with  a  history  of 
work  involving  blood  contact  outside 
the  centers.  The  great  variation  in  these 
statistics  supported  the  use  of  an 
average  risk  estimated  across  the 
affected  population. 

The  American  Red  Cross  states  that 
the  overall  rate  of  infection  among  its 
donors  is  0.035  percent.  The  American 
Red  Cross  also  indicates  that  15  percent 
of  the  donors  are  "first  time"  donors  not 
previously  tested  for  HBV  [Ex.  20-784,  p. 
3).  This  suggests  that  there  remains  an 
unidentifiable  risk  in  15  percent  of  the 
donors.  Furthermore,  American  Red 
Cross  deals  with  patients  as  well  as 
donors.  When  workers  deal  with 
patients,  they  are  required  to  wear 
gloves. 

OSHA  believes  that  any  worker  who 
handles  blood  products  is  at  risk  since 
there  is  no  way  of  telling  whether  in  fact 
a  donor  is  infected.  Furthermore,  the 
nature  of  the  hazard  is  such  that  a  single 
exposure  to  HBV  infected  blood  is  all 
that  is  required  for  a  worker  to  become 
infected.  Study  data  showed  a  large 
variation  in  the  infection  rate  among 
exposed  workers  in  blood  banks  OSHA 
used  an  average  rate  covering  workers 
in  all  sectors  based  on  the  number  of 
CDC  documented  HBV  infection  cases 
among  health  care  workers. 
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(t)he  introduction  of  high-risk  patient  samples 
may  signiHcantly  alter  the  attack  rate  unless 
appropriate  precautions  are  used.  In  this 
setting  the  establishment  of  safety 
precautions  are  effective  means  of  preventing 
HBV  infection.  [Ex.  20-784.  Attachment  4. 
p.20) 

This  study  emphasizes  the  need  for 
safe  work  practices  such  as  those  being 
required  under  OSHA's  Bloodbome 
Pathogens  rule,  including  the  use  of 
personal  protective  equipment; 
engineering  and  work  practice  controls; 
and  training  to  increase  awareness  of 
the  hazard  and  to  reinforce  the  need  for 
safety  precautions. 

The  second  study  cited  by  the 
American  Red  Cross  done  by  P.L  Page 
of  the  Northeast  Region  of  Red  Cross 
Blood  Services  states  that  workers  in 
American  Red  Cross  Blood  Centers  in 
this  region  are  at  lower  risk  than 
workers  in  hospital  blood  centers  [Ex. 
20-784,  Attachment  5).  The  incidence 
rate  provided  for  the  Northeast  Region 
over  a  3  year  period  was  5.4  percent. 
However,  the  study  also  provides 
statistics  on  the  prevalence  of  HBV 
infection  in  other  blood  centers.  A 
regional  centei'  in  Kansas  City  had  a  0.9 
percent  rate  for  workers  with  blood 
contact.  In  eight  Red  Cross  Blood 
Services  Regions,  the  rate  was  8.8 
percent  for  workers  with  no  previous 
work  involving  blood  contact,  and  20.4 
percent  for  workers  with  a  history  of 
woric  involving  blood  contact  outside 
the  centers.  The  great  variation  in  these 
statistics  supported  the  use  of  an 
average  risk  estimated  across  the 
affected  population. 

The  American  Red  Cross  states  that 
the  overall  rate  of  infection  among  its 
donors  is  0.035  percent.  The  American 
Red  Cross  also  indicates  that  15  percent 
of  the  donors  are  "first  time"  donors  not 
previously  tested  for  HBV  [Ex.  20-784.  p. 
3].  This  suggests  that  there  remains  an 
unidentifiable  risk  in  15  percent  of  the 
donors.  Furthermore.  American  Red 
Cross  deals  with  patients  as  well  as 
donors.  When  workers  deal  with 
patients,  they  are  required  to  wear 
gloves. 

OSHA  believes  that  any  worker  who 
handles  blood  products  is  at  risk  since 
there  is  no  way  of  telling  whether  in  fact 
a  donor  is  infected.  Furthermore,  the 
nature  of  the  hazard  is  such  that  a  single 
exposure  to  HBV  infected  blood  is  all 
that  is  required  for  a  worker  to  become 
infected.  Study  data  showed  a  large 
variation  in  the  infection  rate  among 
exposed  workers  in  blood  banks  OSHA 
used  an  average  rate  covering  workers 
in  all  sectors  based  on  the  number  of 
CDC  documented  HBV  infection  cases 
among  health  care  workers. 


The  Centers  for  Disease  Control 
(CDC)  reported  8,700  cases  of  Hepatitis 
B  infection  occurred  among  the  universe 
of  health  care  workers  in  the  U.S  in 
1988.  (OSHA  estimates  that  a  universe 
of  4,897,595  health  care  workers  are  at 
risk.)  From  survey  data,  OSHA 
estimated  the  number  of  workers  who 
have  already  received  the  hepatitis  B 
vaccine.  OSHA  assumed  that  15  to  30 
percent  of  workers  have  acquired 
lifetime  immunity  from  prior 
occupational  exposure  to  Hepatitis-B 
(see  Preliminary  Risk  Assessment).  The 
population  at  risk  was  estimated  by 
subtracting  the  number  of  people 
vaccinated  (times  the  96  percent  efficacy 
rate  of  the  vaccine)  and  the  immune 
population.  OSHA  used  the  number  of 
HBV  infections  reported  by  CDC  to 
determine  the  annual  rate  of 
occupationally-induced  HBV  infection. 
For  health  care  workers,  annual 
occupational  risk  was  estimated  to 
range  from  3.47  per  thousand  (assuming 
a  15  percent  immune  population)  to  4.21 


per  thousand  (assuming  a  30  percent 
immune  population).  The  rate  of 
infection  is  higher  with  a  30  percent 
immune  population,  since  the  same 
number  of  HBV  infections  is  spread  over 
a  smaller  population  at  risk  (hence,  a 
greater  number  of  infections  per 
thousand).  Furthermore,  the  size  of  the 
immune  population  is  directly  related  to 
the  prevalence  of  HBV  exposure.  For 
non-health  care  workers,  occupational 
risk  was  estimated  to  be  similar.  (This 
level  of  risk  equates  with  an  annual  rate 
of  infection  of  about  4,400  total  cases  for 
non-health  care  workers,  about  one-half 
the  total  estimated  to  occur  in  health 
care  workers.) 

Next,  OSHA  addressed  the  potential 
benefits  of  the  vaccine  provision  by 
estimating  the  annual  nimiber  of  cases 
of  each  hepatitis  B-related  condition 
that  would  be  avoided  by  offering  all 
affected  employees  the  opportunity  for 
vaccination.  In  performing  these 
calculations,  OSHA  subtracted  the 
background  risk  of  HBV  infection  (risk 


for  U.S.  adult  population)  from  the  rates 
of  infection  for  workers  and  applied 
these  rates  to  the  affected  population  at 
risk.  Based  on  survey  data.  OSHA 
assumed  that  50  percent  of  the  workers 
would  accept  the  offer  of  free 
vaccination.  OSHA  used  this  vaccine 
acceptance  rate  and  the  96  percent 
efficacy  rate  of  the  vaccine  to  determine 
the  number  of  HBV  infections  avoided. 
The  results  for  occupationally-induced 
HBV  cases  are  shown  in  Table  VII-5. 

The  first  two  columns  of  Table  VII-5 
present  estimates  of  the  baseline  annual 
incidence  of  work-related  cases  of  HBV 
infection  and  the  number  of  such^ases 
avoided  annually  following  the 
implementation  of  the  new  vaccination 
programs.  As  shown,  for  workers 
covered  by  the  standard.  OSHA 
estimated  that  the  current  number  of 
occupationally-related  cases  is  between 
5,814  and  6,645  per  year,  depending  on 
current  rates  of  prior  immunity,  of  which 
almost  half  could  be  prevented  by 
offering  vaccination. 


Table  VII-5.— Annual  Baseline  Cases  and  Cases-Avoided  of  Occupationauy-Induced  Hepatitis  B 


HBV  infections 

Acute  symptoms .... 

Hospitalaed 

Fulminant  death ..... 

HBV  carrier _ 

Chronic  H8 _. 

Death  arrtwsis 

Death  PHC 

All  deaths 


Baseline  cases 


Source:  Occupational  Safety  and  Health  Admin^tration.  Office  of  Regulatory  Analysis. 


Since  many  workers  may  choose  to 
decline  the  employers'  offer  of 
vaccination,  and  since  the  vaccine  is  not 
100  percent  effective,  workers  at  risk 
who  will  not  be  protected  by 
vaccination  must  rely  on  the  other 
provisions  of  the  standard,  including 
engineering  controls,  work  practices, 
personal  protective  equipment,  post- 
exposure follow-up,  housekeeping  and 
training,  for  protection  against 
occupationally  acquired  infections. 

OSHA  preliminarily  estimated  the 
effectiveness  of  these  additional 
provisions  to  protect  workers  not 
protected  by  vaccination  to  be  75 
percent.  Though  commenters  expressed 
concern  regarding  this  estimate  [Exs.  20- 
655,  pp.  3-4;  L20-2943],  data  in  the 
rulemaking  record  supported  OSHA's 
preliminary  calculations. 

Data  clearly  indicated  the  number  of 
exposure  incidents  could  be  reduced  by 
measures  required  under  the  rule.  As 
noted  above,  employees  in  one 
occupational  category  not  routinely 


wearing  gloves  were  found  to  be  ten 
times  more  likely  to  have  serologic 
markers  of  HBV  infection  than  those 
who  did  [Ex.  6-549,  p.  1425].  This 
suggests  a  substantial  reduction  in  risk 
was  associated  with  glove  use  alone  for 
this  occupation.  The  evidence  leads 
OSHA  to  conclude  that  a  75  percent 
reduction  in  incidents,  on  average,  due 
to  non-intact  skin  or  mucous  membrane 
exposure  is  likely  when  PPE  is  used  in  a 
manner  consistent  with  the 
requirements  of  the  rule  [Exs.  260A 
(Lauer);  237,  p.  1). 

With  regard  to  percutaneous 
incidents,  such  as  needle-stick  injuries, 
evidence  indicated  that  the  majority  of 
the  most  common  injuries  were 
preventable.  For  example,  based  on  data 
in  the  record,  OSHA  estimated  that 
about  75  percent  of  all  exposure 
incidents  caused  by  disposable  syringes 
and  90  percent  of  all  exposure  incidents 
caused  by  pre-fiUed  cartridge  syringes 
could  be  prevented  by  using  syringes 
which  incorporate  resheathing  or 


5.814-6.645 

1.454-1.661 

291-332 

7-8 

291-664 

73-166 

99-113 

23-27 

129-146 


Cases  avoided 
due  \o\ 


2,791-3.190 

696-797 

140-159 

3-4 

140-319 

35-80 

47-54 

11-13 

62-71 


ToW  cases 
•raided 


5.058-5.781 

1.265-1.445 

253-289 

6-7 

253-578 

63-145 

86-98 

20-23 

113-129 


retracting  designs  ("Estimated  Costs  of 
Needlestick  Injuries  for  Six  Major 
Needled  Devices,"  Ex.  300,  p.  11;  Ex.  6- 
350,  p.  286).  Since  these  data  also 
indicated  these  injuries  constituted  75 
percent  of  reported  percutaneous 
injuries  associated  with  exposure  to 
potentially  infectious  fluids  (excluding 
rv  tubing),  OSHA  estimated  that  needle- 
stick  incidents  could  be  reduced  by 
more  than  50  percent  by  implementing 
these  engineering  controls. 

Further,  evidence  was  presented 
which  supported  OSHA's  position  that 
following  implementation  of  the 
standard,  incident  reporting  will 
improve.  The  implications  of  this 
reporting  were  demonstrated  to  be:  (1) 
In  conjunction  with  the  documentation 
of  circumstances  surrounding  incidents, 
increased  reporting  leads  to  a  better 
understanding  of  hazards,  which  in  turn 
can  lead  to  corrective  action  with 
respect  to  previously  imsuspected 
hazards  (thus  ensuring  maximum 
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eHiectiveness  of  all  provisions  of  the 
standard);  and  (2)  increased  reporting 
can  lead  to  an  increase  in  prophylactic 
treatment  thereby  preventing  additional 
cases  oi  potential  HBV  infection.  Utese 
benefits  were  estimated  to  be 
significant,  as  OSHA  found  that 
"reported  injuries  do  not  account  for  the 
maiority  of  infections  in  health  care 
workers"  |54  FR  23050/3). 

As  noted  in  OSHA's  preliminary 
analysis,  the  effectiveness  of  the  non- 
vaccine  provisions  in  reducing  the 
incidence  of  HBV  infections  was 
exemplified  by  the  experience  of  a  large 
raid-western  hospital,  where  less  than  20 
percent  of  the  high-risk  employees  chose 
to  receive  the  vaccine.  Stili  this  facility 
was  able  to  reduce  its  incidence  of 
reported  HBV  infection  from  160  cases 
during  a  two  year  period  in  the  early 
1970'8  to  one  case  in  1985  and  none  in 
1986  and  1987  [Ex.  13,  volume  III.  p.  88]. 
This  was  accomplished  through  the 
establishment  of  a  comprehensive 
program  of  infection  control  practices, 
including  aggressive  post-exposure 
protocol,  and  supports  OSHA's  belief 
that  although  HBV  vaccination  is  a  key 
protective  measure,  a  very  high  degree 
of  disease  avoidance  can  be  maintained 
through  ancillary  infection  control 
practices. 

In  a  study  submitted  by  the  American 
Red  Cross,  conducted  by  Hanson  and 


Polesky  of  War  Memorial  Blood  Bank  in 
Minneapolis,  the  effectiveness  of  safety 
precautions  is  emphasized.  The 
reduction  in  HBV  infections  seen  in  the 
study  was  believed  to  be  attributable  to 
the  "strict  enforcement  of  safety 
measures."  The  study  further 
emphasizes  that  exposures  to  blood 
samples  from  patients  who  may  be  high 
risk 

may  significantfy  tncrease  alter  the  attack 
rate  [of  the  hepatitis  B  virus)  unless 
appropriate  precautioiw  are  used  *  *  *  the 
establishment  and  enforcement  of  safety 
precautioas  are  eUecbve  means  of  preventing 
HBV  infection.  [Ex.  20-784.  AUachment  4.  p. 
20] 

OSHA  recognizes  that  the 
effectiveness  of  the  non-vaccine 
provisions  of  the  rule  may  be  higher  or 
lower.  However,  OSHA  maintains  that, 
widi  the  combinatioa  of  PPE,  training, 
engineering  and  work  practice  controls, 
and  the  other  non-vaccine  provisions  of 
the  standard,  its  preliminary  estimate  of 
75  percent  is  a  reasonable  estimate  of 
the  effe;ctiveness  of  these  provisions. 

In  total,  considering  the  full 
combination  of  provisions,  including 
vaccination,  engineering  controls,  work 
practices,  protective  clothing, 
housekeeping,  and  training.  OSHA 
estimated  that  87  percent  of 
occupationally  induced  HBV  cases 
exposure  could  be  avoided.  The  final 


columns  of  Table  VII-5  display  OSHAs 
estimate  that  compliance  with  the 
standard  will  prevent  between  5,058  and 
5.781  occupational  cases  of  HBV 
infection  per  year,  of  which  1,265  to 
1,445  would  have  resulted  in  acute 
symptoms,  and  113  to  129  in  death. 

Moreover,  a  considerable  amount  of 
additional  illness  will  be  prevented 
since  the  vaccine  will  also  prevent 
workers  from  contracting  HBV  while  off 
the  job;  that  is.  the  vaccine  will  also 
reduce  non-occupational  risk.  Since 
about  30  percent  of  those  with  acute 
infections  in  turn  infect  sex  partners  and 
over  50  percent  of  pregnant  women  pass 
the  disease  on  to  infants,  additional 
risks  associated  with  non-occupational 
transmission  will  be  reduced.  OSHA 
estimates  that  the  standard  will  prevent 
between  253  and  578  employees  per  year 
from  becoming  HBV  carriers,  thereby 
helping  to  halt  the  spread  of  this  disease 
to  the  non-occupationally  exposed 
population.  Table  VlI-6  presents 
OSHA's  estimates  of  the  reductions  in 
non-occupationally  induced  HBV 
infections  due  to  the  standard. 

Table  VlI-7  presents  the  total  number 
of  HBV  infections  estimated  to  be 
prevented  by  the  standard,  including  187 
to  197  HBV  related  deaths  annually. 


TABL£  VII-6.— Annual  CASES-AVOJOED  of  ^k>NOCCUPATIOWAU.Y-^NDUCED  HePATtTtS  B 


Cases  avoided 
due  to  vaccine 

Cases  avoided 
tiy  sex  partner^ 

Total  case* 
avoided 

HBV  infections    _~.. . — ...    

1.863-2,263 

466-566 

93-113 

2-3 

186-226 

47-S7 

32-3B 

7-9 

41-50 

1. 062-1 .2l4f 

266-304 

53-61 

1-2 

106-121 

27-30 

lS-21 

4^5 

24-27 

3.077-3.325 

Acute  symptoms _ _ _ .........__... -— ~. 

769-831 
154-166 

Fnteiurnffif  (iffPlth                                                                                                                 '" -...._ _«. 

4-4 

HRV  r;^<T^«                          ....                                                                             

308-332 

rtmyi^  Mf)        

77-83 

r>flath  (irrtxiiiiB                                                „,                

52-57 

rtoath  PHP 

12-13 

Aildeattw „ „ „ _ „ __ 

68-74 

Sourcs:  Occupatiooal  Satety  and  HeaNti  Mnmstration,  Oflfee  o(  najulBloiy  AWhwiia- 

Tabl£  V11-7.— Annual  Number  of  Occupational  amo  htoNOCCUPATiOMAL  Hepatitis  B  Cases  Avoced 


HBV  ml 

Acute  symptoms. 

Hospitalized 

Fulminant  deaWi  — 

HBV  earner 

Chronic  HB 

Death  cirrttosis 

I3eaih  PHC 

AMI 


Soinw:  Occupalionai  SaMy  and  Haaltn  Administration.  Office  oi  Reaiilatoy  Analysis. 


Occupational 
cases  avoided 


5.058-5.781 

1.265-1,445 

253-289 

6-7 

253-578 

63-145 

86-08 

20-23 

113-129 


Wonoccuvitinwt 
cases  avoided 


3J25-3J)77 

B31-769 

166-154 

4-4 

332-306 

•3-77 

57-52 

13-12 

74-68 


Total 
avoided 


8.383-8.858 

2.096-2.215 

419-443 

10-11 

586-666 

146-221 

143-151 

34-35 

187-197 
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columns  of  Table  VTI-S  display  OSHAs 
estimate  that  compliance  with  the 
standard  will  prevent  between  5,058  and 
5,781  occupational  cases  of  HBV 
infection  per  year,  of  which  1,265  to 
1,445  would  have  resulted  in  acute 
symptoms,  and  113  to  129  in  death. 

Moreover,  a  considerable  amount  of 
additional  illness  will  be  prevented 
since  the  vaccine  will  also  prevent 
workers  from  contracting  HBV  while  off 
the  job;  that  is.  the  vaccine  will  also 
reduce  non-occupational  risk.  Since 
about  30  percent  of  those  with  acute 
infections  in  turn  infect  sex  partners  and 
over  50  percent  of  pregnant  women  pass 
the  disease  on  to  infants,  additional 
risks  associated  with  non-occupational 
transmission  will  be  reduced.  OSHA 
estimates  that  the  standard  will  prevent 
between  253  and  578  employees  per  year 
from  becoming  HBV  carriers,  thereby 
helping  to  halt  the  spread  of  this  disease 
to  the  nor»-occupationally  exposed 
population.  Table  VlI-6  presents 
OSHA's  estimates  of  the  reductions  in 
non-occupationally  induced  HBV 
infections  due  to  the  standard. 

Table  VII-7  presents  the  total  number 
of  HBV  infections  estimated  to  be 
prevented  by  the  standard,  including  187 
to  197  HBV  related  deaths  annually. 
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Cases  avoided 
due  to  vaccine 

l>y  sex  partner^ 

Total  cases 
avoided 

1.863-2.263 

466-566 

93-113 
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186-226 

47-67 

32-3B 
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41-50 
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27-30 
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24-27 
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•lysis. 

MO  hJONOCCUPATIOHAL  HEPATITIS  B  CASES  AVOCEO 


Occupational 
cases  avoided 

Nonoccupational 
cases  avoided 

Total  cases 
avoided 

5.058-5.781 

1.265-1.445 

253-289 

6-7 

253-578 

63-145 

86-98 

20-23 

113-129 

3.325-3.077 

831-769 

166-154 

4-4 
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•3-77 
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W-T2 
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419-443 
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D.  Technological  Feasibility 

In  this  section,  the  provisions  of  the 
standard  are  examined  with  respect  to 
their  effectiveness  in  reducing  the 
occupational  risk  faced  by  workers 
within  the  16  industry  sectors  identified. 
Current  compliance,  or  the  level  to 
which  the  requirements  of  the  standard 
have  already  been  implemented  by 
employers,  will  also  be  discussed. 

1.  Effectiv^ess  and  Feasibility 

The  requirement  in  the  exposure 
control  provision  of  the  standard  that 
employers  document  circumstances 
surrounding  exposure  incidents  will 
contribute  lo  overall  risk  reduction  by 
increasing  awareness  of  hazards.  One 
witness  reported  that  since  emphasizing 
education,  enforcement,  and  monitoring 
at  her  facility,  reporting  of  exposure 
incidents  has  increased  (Tr.  12/19/89. 
pp.  864-868].  Increased  reporting  of 
I      incidents,  in  turn,  will  allow  safety  and 
health  practitioners  to  devise  solutions 
to  exposure  hazards,  once  such  hazards 
are  identified  (Tr.  12/19/89,  p.  868:  Ex. 
20-655.  p.  2).  There  are  no  technological 
barriers  associated  with  this 
requirement. 

The  most  effective  method  of 
preventing  occupationally  acquired  HBV 
is  the  hepatitis  B  vaccine;  evidence 
indicated  that  HBV  vaccine  will  induce 
antibody  in  85  to  98  percent  of  healthy 
young  adults  [Exs.  4-20;  6-45).  In 
testimony  provided  by  a  manufacturer 
of  the  vaccine,  the  immunogenicity  rate 
for  employees  covered  by  the  OSHA 
standard  was  estimated  to  be  96  percent 
[Ex.  292].  Thus,  it  is  clear  that  employees 
can  greatly  reduce  their  risk  of  HBV 
infection  by  participating  in  a  company- 
sponsored  vaccine  program. 

The  standard  requires  that  all 
employees  who  are  exposed  to  blood  or 
other  potentially  infectious  materials  be 
offered  the  vaccine.  To  ensure  that 
technological  constraints  would  not 
preclude  this  provision  of  the  standard 
from  implementation,  OSHA  solicited 
comment  on  vaccine  production 
capabilities  [54  FR  23044].  Testimony 
presented  by  Merck.  Sharp,  and  Dohme 
provided  evidence  that  sufficient 
quantities  of  the  vaccine  could  be 
produced  and  distributed  [Tr.  9/18/89. 
pp.  90-104];  thus,  OSHA  determined  the 
HBV  vaccine  provision  of  the  standard 
to  be  technologically  feasible. 

The  standard  also  provides  for  post- 
exposure prophylaxis  against  HBV.  This 
prophylaxis  consists  of  the  hepatitis  B 
immune  globulin  (HBIG)  injection.  This 
post-exposure  treatment  appears  to  be 
highly  effective  in  preventing  HBV 
infection  when  an  exposed  employee 
lacks  anti-HBs  [Ex.  6-45).  OSHA 


assumed  that  the  production  and 
distribution  of  additional  quantities  of 
HBIG  would  not  pose  a  serious  obstacle 
to  the  implementation  of  this 
requirement,  since  many  facilities  are 
already  providing  employees  with  this 
prophylaxis  (Exs.  264.  Q161;  266.  Q138). 
The  standard  also  requires  employers 
to  provide  personal  protective 
equipment  (PPE)  to  all  potentially 
exposed  workers  and  to  ensure  its 
proper  use.  PPE  includes  gloves,  coats  or 
gowns,  masks  and  eye  protection  (such 
as  safety  glasses  or  goggles),  and  face 
shields.  These  items  serve  as  a  barrier 
between  the  infectious  material  and  the 
worker.  Not  all  workers  would  be 
expected  to  require  all  items,  however. 
Dentists  will  need  eye  and  face 
protection  when  performing  oral  surgery 
or  any  other  procedure  which  may  result 
in  the  splattering  or  spraying  of  blood  or 
saliva  contaminated  with  blood,  but  this 
level  of  protection  would  seldom  be 
necessary  for  a  physician  in  an 
outpatient  facility.  Likewise,  protective 
foot  coverings  may  be  required  to 
reduce  risk  in  a  surgical  or  autopsy  suite 
but  would  rarely  be  necessary  for  a 
nurse  in  a  residential  care  facility. 

Used  properly,  PPE  will  reduce  the 
risk  of  occupational  exposure  to 
bloodbome  pathogens,  as  indicated  by 
evidence  in  the  record  [Exs.  6-549,  p. 
1425;  237.  p.  1;  260A  (Lauer)]. 

Resuscitation  equipment  such  as 
ambubags  or  pocket  respirators  are 
another  type  of  PPE.  These  devices  are 
most  useful  for  emergeijcy  responders  in 
reducing  risk  where  the  emergency 
situation  requires  resuscitation. 

Potential  limitations  in  implementing 
a  PPE  program  include  availability, 
interference  with  the  performance  of 
certain  tasks,  and  physical  variability  of 
the  workforce. 

Commenters  reported  that  certain 
types  of  gloves  were  in  short  supply 
[Exs.  11-73;  11-124].  However,  this 
situation  was  reported  to  have  improved 
[Tr.  9/19/89.  p.  125].  Additionally, 
worker  acceptance  and  compliance 
have  also  improved  [Tr.  9/19/89,  p.  120], 
and  current  rates  of  use  are  generally 
high  {see  Technical  appendix  B);  thus, 
incremental  use  attributable  to  the 
standard  was  not  estimated  to  place 
significant  demand  on  supplies. 

Commenters  have  also  asserted  that 
during  certain  procedures  requiring 
manual  dexterity,  such  as  phlebotomy, 
glove  use  will  not  allow  proper 
performance  of  tasks  [Ex.  11-124]. 
However,  data  submitted  into  the  record 
demonstrated  that  workers  can  be 
trained  to  perform  tasks  proficiently 
while  using  appropriate  protective 
equipment  [Exs.  230;  238].  The  rule 
provides  for  training  in  and  monitoring 


of  proper  work  practices  (this  provision 
will  be  discussed  more  fully  below)  and 
all  employers  shall  be  expected  to 
instruct  workers  in  a  manner  that  will 
increase  their  proficiency  in  performing 
all  tasks  using  the  appropriate  v 

precautions. 

Some  workers  may  be  susceptible  to 
dermatitis  from  frequent  handwashing 
(handwashing  is  required  by  the 
standard  whenever  gloves  are  changed). 
Others  may  be  allergic  to  certain  types 
of  gloves  or  the  powder  they  contain 
[Ex.  13.  p.  11-27].  OSHA  does  not  believe 
that  the  impact  of  the  rule  will  be  such 
that  an  excessive  amount  of  additional 
handwashing  will  be  required. 
Additionally,  it  is  OSHA's 
understanding  that  alternatives  to  latex 
gloves  are  available  [Exs.  20-647;  20- 
1320b;  20-390.  p.  2].  Administrative 
controls,  such  as  rotating  employees, 
would  also  be  useful  when  possible. 

Communicating  hazards  to  employees 
and  providing  training  and  information 
is  paramount  in  the  implementation  of  a 
standard  such  as  this,  since  protective 
measures  such  as  PPE  and  proper  work 
practices  will  not  be  effective  unless 
employees  are  instructed  in  their  correct 
use.  Training  is  also  an  important  factor 
in  risk  reduction  because  not  all 
employees  are  aware  of  the  risks  that 
they  face  in  the  workplace.  Information 
programs  can  increase  employee 
acceptance  of  HBV  vaccine  [Ex.  11-86. 
p.  15]  and  worker  compliance  with 
policies  regarding  personal  protective 
equipment  [Ex.  267C  (Lynch)].  In  one 
hospital,  PPE  usage  increased  from  50- 
75  percent  to  95-98  percent  when  proper 
work  practices  were  explained  and 
enforced  [Ex.  11-119].  Also,  evidence 
indicated  adherence  to  established  work 
practice  procedures.could  reduce 
needlestick  exposures  by  as  much  as  40 
percent  [Ex.  6-160]. 

Estimates  of  the  current  level  of 
compliance  with  this  provision  indicated 
that  a  substantial  number  of 
establishments  are  currently  providing 
some  level  of  training  to  their  at-risk 
employees  (see  Technical  appendix  C. 
Communication  of  Hazards).  Most 
facilities,  then,  will  only  need  to  adjust 
their  programs  incrementally  rather  than 
to  construct  a  training  program  from  the 
ground  up.  No  technological  constraints 
were  associated  with  such  an 
adjustment. 

Many  feasible  engineering  controls 
are  available  to  reduce  risk  of 
occupational  exposure.  The  most 
ubiquitous  engineering  control  required 
by  the  rule  is  the  puncture-resistant 
sharps  container.  The  purpose  of  the 
container  is  to  eliminate  the  need  for 
employees  to  transport  needles  and 
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other  sharps  while  looking  for  a  place  to 
dispose  of  them,  and  to  support  the 
prohibttioa  against  recapping,  bending, 
breaking,  or  otherwise  manipulating 
sharp*  by  hand,  injuries  abo  occur  to 
housekeeping  personnel  when 
contaminated  sharps  are  left  on  a  bed. 
concealed  in  linen.  Another  device, 
which  reportedly  has  the  potential  to 
eliminate  nee<^e-stick  injuries 
associated  with  I.V.  line  junctions,  is  the 
needleless  connector  ["Estimated  Cost 
of  Needlestick  Injuries  for  Six  Major 
Needled  Devices."  Ex.  300.  p.  11). 

Other  feasible  engineering  controls 
that  can  be  used  to  meet  requirements 
are  mechanical  pipetting  devices, 
biosafety  cabinets,  and  safety 
equipmenl  for  centrifuges.  (Pipetting  is  a 
procedure  by  which  Quid  is  drawn  into  a 
narrow  tube  by  suction.  The  fluid  may 
then  be  dispensed  as  needed.)  These 
controls  reduce  risk  by  confining  or 
isolating  the  infectious  material  from  the 
worker.  While  these  controls  will 
typically  be  most  appropriate  for  a 
laboratory  environment,  many  types  of 
establishments  operate  laboratories.  For 
example,  such  controls  might  be 
necessary  in  a  police  lab  or  in  a 
physician's  office,  as  well  as  in  a 
hospital. 

Baseline  information,  where  available, 
indicated  that  engineering  controls  were 
available  or  have  already  been 
introduced  into  the  workplace  in  a 
number  of  establishments  [Trs.  9/15/89. 
p.  160;  1/9/90.  pp.  122-125;  l/ll/90,  p. 
Ill:  Exs.  20-961;  20-1290;  20-8;  264,  Qs. 
162. 187;  256.  Q158]. 

It  is  clear  that  engineering  controls, 
where  appropriate,  will  reduce  risk  by 
confining  or  isolating  faifectious 
material.  The  equipment  described  is 
readily  available  and  currently  in  use. 

Work  practice  controls  are  extremely 
important  in  preventing  occupational 
exposure.  These  types  of  controls  will 
reduce  risk  by  requiring  employers  to 
ensure  that  at-risk  employees  are 
performing  their  tasks  in  the  safest 
manner  possible,  consistent  with 
universal  precautions.  Examples  of  work 
practice  controls  are  the  forbidding  of 
needle  recapping  when  disposable 
needles  are  used,  the  forbidding  of 
mouth-pipetting,  and  ensuring  that 
hands  are  washed  after  removing 
personal  protective  equipment.  The 
importance  of  strict  adherence  to  work 
practice  controls  was  reflected  by 
evidence  in  the  record  (Exs.  237,  p.  1: 
260F  (Beaumont)). 

In  any  environment  where  engineering 
controls  are  available,  workers  must  use 
such  equipment  properly.  Thus,  all 
training  pro-ams  should  provide  at-risk 
workers  with  comprehensive 
instructions  regarding  the  safest 


procedures  for  performing  work  tasks. 
As  noted  atxjve.  such  training  can  be 
effective  (Exs.  23(X  238;  267C  (LyTich)J: 
thus.  OSHA  finds  that  implementing 
safe  work  practices  will  not  present 
significant  difficulty  for  affected 
employers. 

Finally,  no  technological  obstacles 
exist  with  respect  to  the  imjrfementation 
of  the  housekeeping  provision  of  the 
standard.  N4ateriab  required,  such  as 
cleaning/disinfeding  solutions  and 
biowaste  bags,  are  readily  available. 

In  8\im.  OSHA  has  determined  there 
will  be  no  technological  obstacles  to 
implementit^  the  standard. 

2.  Rates  of  Current  Compliance 

Current  practices  were  examined  to 
determine  the  extent  to  which  measures 
have  been  impleoiented  by  affected 
establishments  for  the  prevention  of 
occupational  exposure  to  bloodbome 
pathogens.  Principal  sources  for  this 
data  were  the  OSHA  1989  multi-sector 
and  hospital  surveys  and  public 
comment. 

Compliance  rates  for  19  sectors  were 
generated  from  data  collected  during 
OSHA's  multi-sector  and  hospital 
surveys  following  protocols  detailed  in 
Technical  appendix  B  to  this  analysis. 
Rates  gederated  represented  estimates 
of  current  compbance  aggregated  to  the 
industry  level.  These  rates  were 
tabulated  by  provision  and,  where 
applicable,  occupational  categories  for 
each  of  the  19  sectors  surveyed.  Exhibit 
B-3.  Technical  appendix  B,  provides  a 
tabulation  of  estimated  compliance 
rates,  by  sector  and  provision.  (Since  no 
data  were  collected  on  the  OSHA 
surveys  with  respect  to  current  practices 
for  PPE  kits  and  resuscitation  devices, 
current  practice  estimates  for  disposable 
glove  use  were  used  as  a  proxy  in  cost 
estimation  formulas  for  kits,  and 
resuscitation  devices.) 

OSHA  compared  its  survey-generated 
rates  to  similar  data  existing  in  the 
record.  Where  data  were  comparable, 
they  supported  OSHA's  survey- 
generated  compliance  rates. 

For  example,  in  the  dental  sector, 
information  oo  current  practices  with 
respect  to  use  of  K^  were  provided  by 
the  Academy  of  General  Dentists  (AGD) 
and  the  ADA.  The  AGD  testified  that 
their  1967  survey  found  that  more  than 
75  percent  of  its  members  were  wearing 
gloves  with  all  patients,  and  since  that 
time  "the  dental  profession  has  greatly 
stepped  up  its  efforts"  with  respect  to 
infection  control  |Tr.  9/22/89.  p.  4-5]. 
The  ADA  submitted  data  which 
indicated  simitar  trends.  According  to  a 
1988  survey  performed  by  the  ADA,  the 
use  of  gloves  with  all  patients  varied 
from  76  percent  for  general  practitioner 


dentists  and  assistants  to  97  percent  for 
hygienists.  with  use  by  general 
practitioner  dentists  increasing  from  23 
percent  to  76  percent  between  1986  and 
1988  (Ex.  20-665N.  IV.B.41.  The 
American  Association  of  Orthodontics 
indicated  that  "recent"  ADA  studies 
show  that  85  percent  of  dentists  wear 
gloves  (Tr.  10/17/89.  p.  107-114).  Rates 
of  mask  use  and  gown  use  estimated  by 
the  ADA  were  lower  than  OSHA's 
estimated  47-58  percent  and  15-20 
percent,  respectively. 

ThcMi^  the  ADA  argued  that  its  1968 
survey  was  a  "much  more 
representative  sample  of  the  dentists  in 
the  U.S.."  and  suggested  that  current 
compliance  estimates  based  on  their 
1968  survey  are  a  oiore  accurate 
representation  of  current  practice  in  the 
dental  sector.  OSHA  incorf)orated 
current  practice  estimates  generated 
from  the  Agency's  1989  multi-sector 
survey  into  this  analysis.  OSHA  judged 
the  multi-sector  estimates  most 
representative  for  the  following  reasons. 

First,  both  the  AGD  and  ADA  data 
represented  periods  of  time 
approximately  2  years  and  1  year, 
respectively,  prior  to  the  OSHA  survey. 
Since  information  cited  above  clearly 
indicated  improvements  in  current 
practices  with  respect  to  glove  use, 
OSHA  concluded  that  the  ADA 
estimates  understated  current 
compliance.  OSHA's  estimates  were 
based  on  the  most  recent  data  available. 

Second,  the  ADA  estimate  for  glove 
use  covered  dentists  only.  OSHA's 
estimate  for  health  care  workers 
included  data  for  all  dentists,  hygienists, 
and  assistants.* 

Third,  the  ADA  estimated  the  use  of 
mask  and  gown  protection  for  all 
patients,  whereas  under  the  regulation, 
use  of  these  items  would  not  be  required 
for  all  patients.  Thus,  the  ADA  estimate 
of  current  practice  with  respect  to  the 
use  of  these  items  necessarily 
understated  current  practice  in 
association  with  the  requirements  of  the 
OSHA  standard. 

Additional  mulU-sector  survey  data 
were  submitted  by  the  American 
Federation  of  State.  County,  and 
Municipal  Employees  (AFSCME)  (Ex. 
297}.  The  survey  was  conducted  after 
publication  of  the  OSHA  rulemaking 
and  gathered  data  on  PPE  usage  which 


*  OSHA  tMites  thai  es<iaiate<l  compliance  rates  for 
the  occupational  groop*  not  included  in  the  ADA 
estimate  exceeded  that  of  dentists.  The  American 
Board  of  Pediatrics  indicated  that  compliance  in  the 
pediatric  dental  setting  was  about  90  percent  (Tr.. 
10/19/89.  p.  4761  while  ADA  data  indicated 
hygienists  complied  at  a  rate  of  97  percent  and 
maxiHofaciat  surgeons  complied  at  a  greater  rate 
than  general  practitionefs  [Ex  iO-eeSN.  IV.B.4|. 
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dentists  and  assistants  to  97  percent  for 
hygienists.  with  use  by  general 
practitioner  dentists  increasing  from  23 
percent  to  76  percent  between  1986  and 
1988  (Ex.  2&-665N.  IV.B.41.  The 
American  Association  of  Orthodontics 
indicated  that  "recent"  ADA  studies 
show  that  85  percent  of  dentists  wear 
gloves  {Tr.  10/17/89.  p.  107-114).  Rates 
of  mask  use  and  gown  use  estimated  by 
the  ADA  were  lower  than  OSHA's 
estimated  47-58  percent  and  15-20 
percent,  respectively. 

Though  the  ADA  argued  that  its  1968 
survey  was  a  "much  more 
representative  sample  of  the  dentists  in 
the  U.S.."  and  suggested  that  current 
compliance  estimates  based  on  their 
1968  survey  are  a  aH>re  accurate 
representation  of  current  practice  in  the 
dental  sector.  OSHA  incorporated 
current  practice  estimates  generated 
from  the  Agency's  1989  multi-sector 
survey  into  this  analysis.  OSHA  judged 
the  multi-sector  estimates  most 
representative  for  the  following  reasons. 

First,  both  the  AGD  and  ADA  data 
represented  periods  of  time 
approximately  2  years  and  1  year, 
respectively,  prior  to  the  OSHA  survey.. 
Since  information  cited  above  clearly 
indicated  improvements  in  current 
practices  with  respect  to  glove  use. 
OSHA  concluded  that  the  ADA 
estimates  understated  current 
compliance.  OSHA's  estimates  were 
based  on  the  most  recent  data  available. 

Second,  the  ADA  estimate  for  glove 
use  covered  dentists  only.  OSHA*8 
estimate  for  health  care  workers 
included  data  for  all  dentists,  hygienists, 
and  assistants.* 

Third,  the  ADA  estimated  the  use  of 
mask  and  gown  protection  for  all 
patients,  whereas  under  the  regulation, 
use  of  these  items  would  not  be  required 
for  all  patients.  Thus,  the  ADA  estimate 
of  current  practice  with  respect  to  the 
use  of  these  items  necessarily 
understated  current  practice  in 
association  with  the  requirements  of  the 
OSHA  standard. 

Additional  multi-sector  survey  data 
were  submitted  by  the  American 
Federation  of  State.  County,  and 
Municipal  Employees  (AFSCME)  [Ex. 
297}.  The  survey  was  conducted  after 
publication  of  the  OSHA  rulemaking 
and  gathered  data  on  PPE  usage  which 


*  OSHA  tM><es  thai  eXunaled  compliance  rales  for 
the  occupational  gronp*  not  included  in  the  ADA 
estimate  exceeded  that  of  dentists.  The  American 
Board  of  Pediatrics  indicated  that  compliance  in  the 
pediatric  dental  setting  was  about  90  percent  (Tr.. 
10/19/89.  p.  476i.  while  ADA  data  indicateii 
hygienists  complied  at  a  rate  of  97  percent  ani 
maxillofacial  surgeons  complied  at  a  greater  rate 
than  general  practitioners  [Ex.  iO-eesN.  IV.B.4|. 


indicated  most  facilities  surveyed 
provided  items  in  sufficient  quantity, 
though  not  always  in  sufficient  quality 
or  size  variations  (questions  19-28).  The 
data  also  indicated  that  employees  did 
not  use  PPE  in  all  recommended 
situations  (question  29). 

Survey  results  reported  by  AFSCME 
pertaining  to  source  individual  testing 
and  counseling  in  hospitals  were 
comparable  to  OSHA  results.  For 
example.  AFSCME  results  indicated  that 
hospitals  attempted  to  test  source 
individuals  involved  in  an  exposure 
]       incident  to  determine  the  presence  of 
HIV  or  hepatitis  infection  68  percent  of 
the  time.  That  is.  68  percent  of  all 
hospitals  responding  indicated  that  such 
testing  was  attempted.  OSHA's 
calculations  indicated  that  hospitals  had 
policies  consistent  with  such  practice 
about  79  percent  of  the  time  with  respect 
to  hepatitis  and  61  percent  of  the  time 
with  respect  to  HIV.  AFSCME  also 
reported  that  counseling  was  provided 
prior  to  HIV  blood  screening  by  70 
percent  of  all  hospitals  surveyed; 
OSHA's  calculations  indicated  that 
hospitals  had  policies  consistent  with 
such  practice  about  72  percent  of  the 
time. 

AFSCME  data  on  follow-up 
procedures  reported  for  nursing  homes/ 


institutions  for  developmentally 
disabled  indicated  rates  somewhat 
higher  than  those  reported  by  OSHA. 
However,  the  AFSCME  survey  collected 
data  pertaining  to  policies,  while 
OSHA's  multi-sector  survey  (which 
included  nursing  homes/ institutions  for 
developmentally  disabled)  collected 
data  pertaining  to  actual  practice. 
Cons^ljtiently,  the  discrepancy  between 
the  AFSCME  results  and  the  OSHA 
results  was  most  likely  due  to  the  failure 
of  practice  to  equate  to  policy.  The 
multi-sector  survey  presents  the  most 
accurate  representation  of  actual 
practice  in  this  area. 

Other  data  examined  included 
estimates  of  current  practices  with 
respect  to  the  disposal  of  infectious 
waste  in  hospitals.  One  national  study 
reported  that  over  95  percent  of  441 
American  Hospital  Association  member 
hospitals  surveyed  segregated  infectious 
waste  from  other  waste  and  that  over  96 
percent  of  hospitals  segregating  used 
labels  or  color  coded  bags  [Ex.  6-609J. 
These  data  supported  estimates  derived 
from  OSHA's  survey  of  hospitals.  OSHA 
survey  results  indicated  a  92  percent 
current  compliance  rate  for  infectious 
(regulated)  waste  disposal. 

SEIU  submitted  data  showing  that 
slightly  more  than  half  of  the 


occupations  in  its  sur\ey  had  received 
training  [Ex.  20-979  (Table  4)).  The 
survey  reported  rates  of  current  practice 
regarding  training  and  workplace 
precautions:  56  percent  for  health     I 
professionals:  63  percent  for  other 
professionals:  49  percent  for  health 
technicians;  56  percent  for  nurse  aides 
and  other  support  personnel:  51  percent 
for  maintenance  workers  and  39  percent 
for  laundry  workers.  OSHA's  current 
training  estimates  were  generated  for 
each  of  two  separate  requirements 
under  the  standard,  turnover,  or  initial 
training  (training  required  before  a  new 
employee  begins  work  where 
occupational  exposure  is  expected)  and 
in-service  training  (training  required  at 
least  annually  to  update  previous 
training)  and  took  into  account  both 
frequency  and  duration  of  training 
sessions.  Since  SEIU's  estimates  did  not 
specify  whether  training  was  received 
prior  to  employment  or  during  i 

employment,  and  did  not  cover  | 
frequency  or  duration,  they  were  of 
limited  utility. 

For  sectors  not  surveyed.  OSHA 
estimated  levels  of  current  practice 
solely  from  public  comments  and 
testimony.  These  estimated  rates  appear 
in  Table  VII-8,  and  are  discussed  below. 


Table  Vll-8.— Estimated  Rates  Of  Compliance  for  Non-Surveyed  Industries 
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Industry 

PPE 

(percent) 
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MtOWHO 
(percent) 

Training 
(percent) 
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Lioen  services .\..                                                 ^ - 

90 
25 
25 
SO 

90 

50 

0 

SO 

90 

25 

0 

SO 

90 

Ufesavtng J.„ 

Schools ./... 

"1 — 

SO 

N/A 

Waste  removauT^..... 

N/A 

' 

'         

Source:  Occupational  Safety  and  Health  Administration.  Oftice  of  Reguiatonr  Analysis. 


In  the  lifesaving  sector,  it  was 
reported  that  training  programs  for 
lifeguards  were  inadequate  with  respect 
to  information  regarding  bloodbome 
pathogens  [Ex.  221,  p.  4;  Tr.  12/20/89,  p. 
1176).  However,  some  lifeguards  are 
EMTs  [Tr.  12/20/89,  p.  1175],  and  may 
receive  more  comprehensive  training. 
With  regard  to  post-exposure  follow-up, 
information  provided  by  witnesses 
indicated  that  formal  procedures  were 
not  in  place,  though  access  to  follow-up 
was  reportedly  available  [Tr.  12/20/89. 
pp.  1173, 1175, 1178).  Evidence  also  . 
indicated  that  personal  protective 
equipment  may  be  provided,  though  this 
would  not  be  considered  typical  [Tr.  12/ 
20/89.  p.  1181).  No  information  were 
provided  regarding  disposal  procedures 
for  contaminated  sharps;  therefore, 
OSHA  assiuned  a  50  percent  rate  of 


current  compliance  for  the  housf  r  eeping 
provision. 

In  the  linen  services  sector  dijia 
indicated  current  compliarce  with 
personal  protective  equipment  (PPE)  and 
training  requirements  were  high  for  one 
linen  service  company,  Angelica  Heai.h 
Care  Services,  which  reportedly 
followed  universal  precautions  [Tr.  10/ 
20/89,  pp.  809-10.  817-818).  Since 
testimony  by  Mr.  Steven  Fellman. 
appearing  for  the  Textile  Rental 
Services  Association  (TRSA)  and 
representing  over  90  percent  of  the  linen 
supply  industry,  indicated  that  Angelica 
was  typical  of  TRSA's  membership  [Tr. 
9/25/90,  p.  74).  OSHA  estimated  current 
compliance  with  PPE  and  training 
requirements  to  be  high  in  this  sector  (90 
percent).  Also,  since  universal 
precautions  were  reportedly  stressed, 


\f 


OSHA  assumed  that  recommended 
housekeeping  procedures  are  routinely 
followed,  and  that  post-exposure  follow- 
up  is  made  available  to  any  worker 
requesting  treatment 

Inf^irmation  indicated  that  in  schools, 
universal  piecautions  are  generally  not 
practiced.  For  example,  testimony  , 
presented  by  Ms.  Barbara  Brooks    ' 
indicated  the  need  for  both  training  and 
post  exposure  follow-up  programs  at  her 
place  of  employment  (Tr.  1/12/90,  pp. 
485-487).  Similarly,  testimony  by  Ms. 
Terry  Nakatani  also  indicated  the  neeil- 
for  training,  though  PPE  was  apparently 
available  [Tr.  1/12/90,  pp.  487-492). 

Finally,  in  the  waste  removal  sector,       » 
data  were  limited  regarding  ciurent  ( 

practices.  However,  OSHA  received  I 

comments  from  Browning-Ferris     I  ' 

Industries  (BFI),  "the  largest  medical 


I 


\ 
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waste  management  company  in  North 
America  engaged  in  the  collection, 
transportation,  and  off-site  treatment  of 
medical  waste"  (Ex.  20-138,  p.  1).  BFI 
reported  that  the  company 

uses  a  variety  of  controls  to  prevent  worker 
exposure  to  bloodbome  pathogens  and  other 
infectious  materials:  training  and  education 
programs,  medical  surveillance  programs  that 
include  pre-employment  and  annual  physical 
exams,  use  of  personal  protective  clothing 
and  equipment,  work  practices,  engineering 
controls,  use  of  disinfectants,  immunization 
programs,  and  post-exposure  follow-up.  (Ex. 
20-138,  p.  3| 


BFI  indicates  that  the  hazards  posed 
by  blood  and  other  potentially  infectious 
materials  have  been  recognized  by  the 
medical  waste  collection  and  disposal 
industry.  This  information  is  assumed  to 
be  representative  of  both  public  and 
private  waste  removal  establishments. 
Based  on  this  evidence,  OSHA 
estimated  current  practice  to  represent 
approximately  50  percent  of  the  cost  of 
the  standard's  requirements  for  this 
sector. 

Additional  data  regarding  current 
practices  were  obtained  from 
confidential  surveys  submitted  by  seven 


hospitals  in  response  to  question  163 
|Ex.  266).  OSHA  reviewed  these  data 
and  produced  the  summary  presented  in 
Table  VII-9.  These  data  provided  the 
Agency  with  information  regarding 
worker  compliance  with  hospital  policy, 
and  are  addressed  in  more  detail  in 
Technical  appendix  C  (Compliance  Cost 
Computations).  Participating  hospitals 
noted  the  difference  between  full 
compliance  (percentage  of  affected 
population  always  performing  in 
accordance  with  hospital  policy)  and 
partial  compliance  (measure  of  how 
often  hospital  policy  is  followed). 


Table  Vll-9.— Current  Compliance  Data  for  Seven  Hospitals  Which  Supplied  Useable  Results  From  In-House  Surveys 

[Hosprtals  #1  and  #5  supplied  data  covering  general  staf  and  emergency  room  statt  separately] 


; 

Hospitals  #l-#7.  in  percentages 

BloodtxxT^e  standard  provtsions 

1 

2 

3 

4 

5 

6 

7 

er 

Gef>erai 

ER 

General 

—Exposure  Control  Ptan: 
—Methods  ot  Compliance. 

100 

— Engineenng  A  Work  Practice  Controls: 

72 

80 

Removal  of  f4*t - 

No  recapping  o<  sharps  and  needles ».. 

Placing  of  blood  speomens  in  closaWe  containers 

—Personal  Protective  Equipment 

a" 

-^ 

20-40 

42 
95 





84 

44 

'80 

Provision  for  use  of  PPE  t)y  employees ~ J 

Provision  lor  accessit)ility  ol  PPE _ - 

iob 

33^76b 

*95 

Provision  for  repair  &  replace - 

96 

78 
90 

so 





io^TO 

'34^ 

'78 

Provision  for  oowns  aorons  and  other  PPE    

35 

— Househeeptng: 
General 







RpoulAted  Wa^fi  DiWMuil 

•■■"*""■*" 

..................... 





100 
42 

50 

Sharps  disposed  in  ciosat)le  containers  (not  allowed  to  overfill).... 

91 

61-100 

92 

62-94 

•29 

•75 

—HIV  a   HBV  Research  Laboratories  &   Production  Facilities; 

S2 

— Comm:jnication8  of  Hazards  to  Employees: 

Sims  «nH  lahai* 

Inforrnation  and  tratnifwi 

69 

55-100 

36-68 

66-100 

78 

'  Peoreseots  proportion  of  vKorkers  in  lull  compliance. 

•  Reoffesents  partial  corriptiance  rate. 

ER:  Emergency  Room. 

Source  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 


E.  Costs  of  Compliance 

This  section  presents  OSHA's  final 
estimates  of  total  net  costs  of 
compliance.  Unless  otherwise  indicated, 
cost  estimates  presented  represent  the 
annualized,  incremental  costs 
associated  with  the  standard. 
Calculations  were  based  on  data 
collected  in  two  OSHA  surveys  and 
information  submitted  to  the  rulemaking 
docket. 


In  the  discussion  that  follows,  OSHA 
first  presents  a  brief  overview  of 
estimation  methods,  followed  by  cost 
totals  for  each  affected  sector. 

1.  Methods 

Incremental  costs  were  first 
calculated  for  each  respective  provision 
of  the  standard,  then  aggregated  to  the 
industry  level.  Since  many  facilities 
were  estimated  to  incur  no  cost  (blood 
exposure  was  not  reported  on  OSHA 


surveys),  costs  are  associated  only  with 
those  establishments  affected  by  the 
rule.  Costs  were  estimated  in 
association  with  the  following 
requirements  of  the  standard: 
development  of  the  exposure  control 
plan;  provision  of  hepatitis  B  vaccine 
and  post-exposure  follow-up  at  no  cost 
to  employees;  provision  of  personal 
protective  equipment;  communication  of 
hazards:  housekeeping  procedures; 
engineering  and  work  practice  controls: 
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hospitals  in  response  to  question  163 
|Ex.  266).  OSHA  reviewed  these  data 
and  produced  the  summary  presented  in 
Table  VII-9.  These  data  provided  the 
Agency  with  information  regarding 
worker  compliance  with  hospital  policy, 
and  are  addressed  in  more  detail  in 
Technical  appendix  C  (Compliance  Cost 
Computations).  Participating  hospitals 
noted  the  difference  between  full 
compliance  (percentage  of  affected 
population  always  performing  in 
accordance  with  hospital  policy)  and 
partial  compliance  (measure  of  how 
often  hospital  policy  is  followed). 


.s  Which  Supplied  Useable  Results  From  In-House  Surveys 

neral  staf  and  emergency  room  staff  separately  1 
Hospitals  #l-#7,  in  percentages 


2 

3 

4 

5 

6 

7 

eral 

er 

General 

100 

72 

*2 

96 



80 

20-40 



........ 

.^.. 

7-89 

44 

180 

*95 

-100 

. 

78 

90 
SO 





io^TO 

'  34-80 

'78 

"" 



^ «,.... 

35 



.......... 

100 
42 

. 

SO 

-100 

92 

62-94 

•29 

«75 

82 

>-100 

36-00 

'fi^-'iob  1                    78 

1 

Vnalysis. 
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surveys),  costs  are  associated  only  with 
those  establishments  affected  by  the 
rule.  Costs  were  estimated  in 
association  with  the  following 
requirements  of  the  standard: 
development  of  the  exposure  control 
plan;  provision  of  hepatitis  B  vaccine 
and  post-exposure  follow-up  at  no  cost 
to  employees:  provision  of  personal 
protective  equipment;  communication  of 
hazards;  housekeeping  procedures; 
engineering  and  work  practice  controls; 
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special  precautions  for  research  and 
production  facilities;  and  recordkeeping 

For  example.  OSHA  first  estimated 
incremental  compliance  costs  for  the 
development  of  the  exposure  control 
plan,  producing  estimates  for  each 
affectea  sector.  Other  provisions  were 
then  addressed  in  turn,  enabling  total 
incremental  costs  for  each  affected 
sector  to  be  calculated  by  summing  the 
respective  provisions. 

To  calculate  estimates  of  incremental 
costs  of  compliance  by  provision,  OSHA 
generally  employed  cost  models 
developed  in  connection  with  its 
preliminary  analysis  (54  FR  23087-105J. 
in  some  cases,  models  were  revised  to 
reflect  more  recent  information.  Cost 
models  used  in  this  analysis  are 
presented  in  Technical  appendix  C. 

Model  inputs  allowed  cost 
calculations  to  reflect  size  and  type  of 
establishment,  as  well  as  occupational 
group  (where  applicable).  For  example, 
incremental  costs  were  calculated  for 
the  development  of  the  exposure  control 
plan  by  using  the  following  formulas: 

Initial  Costs 
(wage  of  infection  control  practitioner)  x 
(time  required) 
Recurring  costs 
(wage  of  infection  control  practitioner)  x 
(time  required) 
Total  Annual  Costs 
(initial  costs  x  amortization  factor)  + 
(recurring  costs) 

The  general  formulas  developed  and 
shown  above  for  estimating  costs  were 
applicable  to  all  establishments.  Inputs 
such  time  requirements  reflected 


variations  between  facility  types,  as 
well  as  current  compliance. 

In  revising  its  preliminary  models  and 
cost  estimates,  OSHA  relied  principally 
on  the  Agency's  multi-sector  and 
hospital  surveys,  public  comments  to  the 
record,  and  testimony  presented  at 
informal  public  hearings.  These  data 
allowed  the  Agency  to  refine 
preliminary  estimates  of  unit  costs,  rates 
of  use  of  personal  protective  equipment, 
and  number  of  workers  vaccinated 
against  hepatitis  B.  (See  Technical 
appendix  C  for  a  complete  discussion  of 
data  reviewed  and  revisions  made). 

In  particular,  with  regard  to  estimates 
of  the  extent  of  current  compliance, 
OSHA  found  that  its  surveys  provided 
the  best  source  of  occupation-specific 
data.  Technical  appendix  B  presents 
OSlA's  methodology  for  calculating 
measures  of  current  practice,  or  current 
compliance  factors,  as  well  as 
compliance  profiles,  from  the  survey 
data  base. 

As  presented  in  Technical  appendix 
C,  costs  were  generally  estimated  by 
performing  calculations  representing  the 
full  cost  of  compliance  with  the 
requirements  of  the  standard  reduced  by 
a  current  compliance  factor.  The  current 
compliance  factor  accounted  for  worker 
protection  activities  already  taking 
place  for  which  no  additional 
expenditures  would  be  required  by  an 
employer  to  comply  with  an  OSHA  rule. 

2.  Results 

Table  VII-10  presents  net  aimualized 
costs  of  compliance  by  ma)or  provision 


for  each  affected  sector.  As  shown  in 
the  table,  the  greatest  share  of  costs  will 
be  borne  by  hospitals,  followed  by 
physicians'  offices,  offices  of  dentists, 
and  nursing  homes.  These  four  sectors 
represent  approximately  three-quarters 
of  the  total  costs  of  compliance.  These 
sectors  include  over  68  percent  of  the 
affected  worker  population  and  47 
percent  of  all  affected  establishments. 

In  general,  incremental  compliance 
costs  for  personal  protective  equipment 
and  training  were  found  to  represent  the 
greatest  share  of  costs  within  each 
individual  industry.  Gloves  and  gowns 
were  found  to  be  high  cost  items  in 
many  sectors  due  to  frequency  of  use. 
higher  unit  cost  per  use  and  low  rates  of 
current  compliance.  With  regard  to 
training,  current  practices  were  I 

estimated  to  be  inadequate  for  many 
establishments,  resulting  in  costs  which 
were  a  significant  portion  of  overall  { 
costs. 

Following  is  a  sector  by  sector  review 
of  OSHA's  estimated  costs  of 
compliance.  Costs  tabulated  by 
provision  are  presented  for  each  sector. 
For  each  sector,  significant  cost  items 
are  highlighted,  and  a  brief  discussion 
addressing  factors  affecting  incremental 
compliance  costs  is  presented. 
(Establishment  counts  and  compliance 
rates  were  previously  developed  and/ or 
described  above  in  "Industry  Profile" 
and  'Technological  Feasibility".       y 
Additional  citations  will  not  be 
presented  here.)  j 


Table  VII-10.— Summary  of  Compliance  Costs— Grand  Totals 


Indusfby 


Offices  of  Physicians 

Offices  of  Dentists 

Nursing  Homes 

Medical  and  Dental  Labs.. 

Resadentiai  Care 

Hospitals ._ _ 

Home  Health 

Hospices 

Hemodialysis . 
Drug  RehaMilation ... 


Govemmenl  Cimics 

Blood/Plasma/Tissue 

Center. _ _ _. 

Persoiwel  Services 

Furteral  Services 

Health  Umts  in  kxlustry 

Research  Labs 

Linen  Services 

Medical  Equipment  Repair.. 

Law  Enforcement 

Fire  and  Rescue 

Correctional  Facilities 

Lifesaving — 

Schools - 

Waste  Removal 


Engineering/ 

work 
practices* 


8,985,997 

5,443,408 

935,790 

1.242,593 

81,202 

68,781,203 

388,799 

9,978 

271,929 

10,409 

790,219 

1,193.678 

11,926 

50,206 

3,719.231 

150.111 

924 

213.104 

195,410 

216,141 

93,437 

503 

146,412 

0 


Vaccina  ton/ 
post  exposure 

lOHODIHjp 


14,770,091 

21.565,118 

8,195,138 

792.155 

1.128,257 

26,745.404 

3.087,128 

196.713 

241.668 

71,810 

1,451,787 

299,277 

1,614,021 

1.503,382 

15.039.779 

1,290.801 

394,322 

276,128 
2.237,428 
2.708,562 
1,322,391 

157,623 
,1.398,763 

222,960 


Exposure 
control  plan 


I  tousotoeping 


6,834.476 

5,592,113 

1,021,579 

288.191 

157,935 

1.614,393 

419,229 

42,398 

50,930 

48.455 

709,439 

47,543 

112,876 

1,110,339 

13.226.259 

94.631 

81.410 

70,078 

322,123 

206,716 

114,886 

8,513 

411.674 

3.256 


7.169.447 

5.843.189 

21,037.030 

3.534,680 

539,902 

56,414.706 

226.335 

22,183 

42,356 

9,760 

516,634 

90,434 

0 

579,318 

4.803.681 

102.497 

33.150 

618,485 

52,344 

73,862 

153,978 

73,300 

0 

0 


PPE 


68.611.270 

30,422,020 

31,917,227 

4.559.722 

905,583 

138.972,636 

2,360,670 

104,442 

1,320,193 

88,171 

3,883,082 

1,949,073 
8,068,434 
Z423,90e 
5.266,303 
i751,244 
1.088,947 
4.543,377 
3,311,809 
9,573.585 
1,581,115 
84,375 
1,717.971 
1.383,200 


TfflininQ 


34.826.736 

14.117.012 

5,706,284 

1,780,771 

1.401,437 

25,773.835 

4,689.431 

196.925 

302.054 

196,751 

3.047,676 

331,395 

3,365,324 

2.981.395 

23.278.485 

1J60.446 

268.162 

253.503 
4.189.199 
1.909.586 
1.438,951 

139.333 
2,103,241 

249.063 


Recordkeep- 
ing 


2,792,511 

4.446.196 

966.616 

123,287 

146.073 

3.611.521 

277,960 

20.948 

77.834 

8.157 

248,574 

100,778 

178,165 

194.509 

2.573.588 

73.178 

75.024 

38,561 

545,597 

325,485 

211.278 

12.225 

196,277 

10,681 


ToMS 


143.990,528 

87.429,055 

69.779.663 

12,321.399 

4,360.390 

321,913.697 

11,449.573 

593,588 

2,306,964 

413.514 

10,657,412 

4,012,178 

13,348,746 

8.843,149 

67.904.326 

6.322.908 

1.941,939 

6,013,256 

10,853,911 

15,013,937 

4.916,036 

473.872 

5,974,338 

1,860.180 
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Table  VII-10.— Summary  of  Compuance  Costs— Grand  Totals— Continued 


Industry 


Totals.. 


Engineering/ 
practices* 


$97,523,109 


Vaccinatwn/ 

post  exposure 

tolkMiHjp 


$106,710,705 


Exposure 
control  plan 


$32,587,446 


Housekeeping 


PPE 


$101,937,270 


$326,877,357 


Training 


$134,405,018 


Recordkeep- 
ing 


$17,253,151 


Totals 


$812,703,560 


•  Includes  $5,416,815  In  recurring  costs  for  leakproot  containers. 

Source;  Occupational  Satety  and  Healt^  Admtnstrat)on,  Office  of  Regulatory  Affairs. 


Offices  of  Physicians.  Total  annual 
incremental  costs  for  the  122.104 
physicians'  offices  affected  by  the 
standard  were  estimated  to  be  $144 
million.  (Based  on  OSHA's  multi-sector 
survey,  40.261  offices  were  estimated  to 
incur  no  cost,  since  employees  were  not 
exposed  to  blood  or  other  potentially 
infectious  materials.) 

Table  VII-11  presents  costs  for 
affected  facilities  by  provision.  As 
shown  in  the  table,  personal  protective 
equipment  represented  the  largest  cost 


of  any  major  provision  of  the  standard, 
nearly  50  percent  ($68.8  million)  of  total 
costs  and  costs  for  gowns  comprised 
well  over  one-half  this  total.  This  cost 
reflects  the  low  level  of  current 
compliance  for  gown  use  of  43  percent. 
Compliance  estimates  indicated  that  in 
over  40  percent  of  all  physicians'  offices 
the  level  of  current  practice  for  gown 
use  was  10  percent  or  below,  while  38 
percent  of  all  offices  were  estimated  to 
be  at  a  level  exceeding  90  percent, 
indicating  that  overall  incremental  costs 

Table  VII-11.— Offices  of  Physicians 


for  this  PPE  item  will  not  be  shared 
equally  across  all  establishments  in  the 
sector. 

Current  compliance  for  face 
protection  was  estimated  to  be  lower 
than  for  gowns;  however,  unit  costs  for 
masks  were  considerably  lower  than 
unit  costs  for  gowns  and  costs  for  face 
protection  were  estimated  to  be 
substantially  less.  Though  compliance 
with  glove  use  was  significanUy  better, 
costs  exceeded  $17  million  due  to  the 
high  frequency  of  use  of  this  item. 


Standard  provision 


Exposure  Control  Plan _. 

Medical  Provisions 

HB  VaccmatKXi 

Exposure  Follow-up — 

Personal  Protective  Equipment 

Gloves _ 

Gowns 

Masks 

Goggles 

Kits 

Respirators 

Training ™„™..„™. 

Housekeeptng . 


Sharps  Disposal 

Biowaste  biags. ..._.„„._...... „. 

Waste  Hauling „. 

Engineering /Work  Practice  Controls.. 

Handwashmg/Glove  Cliange 

Safety  Syringes 

Recordkeeping 


Annualized 
first-year  cost 


Recurring  cost 


1,154.198 
2,602.896 
2,602.896 
0 
0 
0 
0 
0 
0 

0 

6.720.505 

372.455 

372.455 


348.065 


Totals.. 


$11,196,120 


5,680,278 
12,167,194 

1,867,862 
10,299.332 
68,611,270 
17.159,437 
43,428,970 

6,414,563 

1,318.547 

289,753 

28.106,232 

6.796,992 

705,941 

716,594 

5,374,456 

8,965,997 

3,961.662 

5.024,335 

2,444,445 


Total  annual 
cost 


$132,792,409 


6,834,476 
14,770,091 

4,470,759 
10,299,332 
68,611,270 
17,159.437 
43,428,970 

6.414,563 

1,318.547 

289.753 

34,826.736 

7,169,447 

1,078.396 

716,594 
5,374,456 
8,985,997 
3,961,662 
5,024,335 
2,792,511 


Annual  cost 
per  facility 


$143,990,528 


55.97 

120.96 

36.61 

84.35 

561.91 

140.53 

355.67 

52.53 

10.80 

2.37 

285.22 

58.72 

8.83 

5.87 

44.02 

73.59 

32.44 

41.15 

22.87 


$1,179.24 


Source;  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


Costs  for  training  also  represented  a 
significant  portion  of  total  costs  (about 
24  percent).  Once  again,  estimates  of 
current  practice  were  quite  low  for  this 
provision,  indicating  a  lack  of  emphasis 
in  this  area. 

Offices  of  Dentists.  Total  annual 
incremental  costs  for  the  100,174 
dentists'  offices  affected  by  the  standard 
were  estimated  to  be  $87.4  million. 
(Based  on  OSHA's  multi-sector  survey, 
6,879  offices  were  estimated  to  incur  no 


cost,  since  employees  were  not  exposed 
to  blood  or  other  potentially  infectious 
materials.) 

Table  VII-12  presents  costs  for 
affected  facilities  by  provision.  As 
shown  in  the  table,  personal  protective 
equipment  represented  the  largest  cost 
of  any  major  provision  of  the  standard, 
representing  over  one-third  of  total  costs 
($30.4  million);  costs  for  gowns 
comprised  over  one-half  this  total.  This 
reflects  the  relatively  low  level  of 


current  compliance  estimated  for  gown 
use  (37  percent  overall),  coupled  with 
this  item's  relatively  high  unit  cost. 

Costs  for  medical  provisions, 
particularly  post-exposure  follow-up. 
represented  just  under  25  percent  of 
overall  compliance  costs.  The  two 
factors  responsible  for  the  significant 
cost  in  this  area  were  low  current 
practice  and  the  relatively  high 
frequency  of  occurrence  of  exposure 
incidents. 
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4CE  Costs— Grand  Totals— Continued 

Housekeeping 

PPE 

Training 

Recordkeep- 
ing 

Totals 

$101,937,270 

$326,877,357 

$134,405,018 

$17,253,151 

$812,703,560 

iff  airs. 

ion  of  the  standard, 
168.6  million]  of  total 
gowns  comprised 
his  total.  This  cost 
el  of  current 
Ti  use  of  43  percent, 
tes  indicated  that  in 
ill  physicians'  offices 
practice  for  gown 
or  below,  while  38 
s  were  estimated  to 
ling  90  percent, 
rail  incremental  costs 

FicES  OF  Physicians 


for  this  PPE  item  will  not  be  shared 
equally  across  all  establishments  in  the 
sector. 

Current  compliance  for  face 
protection  was  estimated  to  be  lower 
than  for  gowns;  however,  unit  costs  for 
masks  were  considerably  lower  than 
unit  costs  for  gowns  and  costs  for  face 
protection  were  estimated  to  be 
substantially  less.  Though  compliance 
with  glove  use  was  significantly  better, 
costs  exceeded  $17  million  due  to  the 
high  frequency  of  use  of  this  item. 


AnnuaNzed 
first-year  cost 

Recurring  cosl 

Total  annual 
cost 

Annual  cost 
per  facility 



1.154.198 
2,602,896 
2,602.896 
0 
0 
0 
0 
0 
0 

0 

6.720,505 

372.455 

37^455 

5,680.278 
12,167.194 

1,867,862 
10,299.332 
68,611,270 
17.159,437 
43,428,970 

6,414.563 

1.318.547 

289.753 

28.106,232 

6.796.992 

705.941 

716.594 

5.374.456 

8,985,997 

3,961.662 

5,024,335 

2,444,445 

6,834,476 
14.770.091 

4.470.759 
10,299,332 
68,611.270 
17,159,437 
43,428,970 

6,414.563 

1.318.547 

289,753 

34,826,736 

7.169.447 

1,078.396 

716.594 
5.374.456 
8,985.997 
3,961.662 
5.024,335 
2,792,511 

55.97 

120.96 

36.61 



84.35 

561.91 

140.53 

355.67 

52.53 

10.80 

2.37 

285.22 

58.72 

8.83 

5.87 

44.02 

73.59 

32.44 

41.15 

348,066 

22.87 

$11,196,120 

$132,792,409 

$143,990,528 

$1,179.24 

Analysis. 

ees  were  not  exposed 
otentially  infectious 

>sents  costs  for 
by  provision.  As 
:,  personal  protective 
inted  the  largest  cost 
ision  of  the  standard, 
one-third  of  total  costs 
its  for  gowns 
le-half  this  total.  This 
ely  low  level  of 


current  compliance  estimated  for  gown 
use  (37  percent  overall),  coupled  with 
this  item's  relatively  high  unit  cost. 

Costs  for  medical  provisions, 
particularly  post-exposure  follow-up, 
represented  just  under  25  percent  of 
overall  compliance  costs.  The  two 
factors  responsible  for  the  significant 
cost  in  this  area  were  low  current 
practice  and  the  relatively  high 
frequency  of  occurrence  of  exposure 
incidents. 
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Table  VH-1 2.— Offices  of  Dentists 


Standard  provision 


Exposure  Control  >'lan 

Medical  Provisions 

HB  Vaccination 

Exposure  Follow-up _»..« 

'ersonal  Protective  EqulpmenL 

Gloves 

Gowns 

Masks w».~ 

Goggles .... 

KiU 

Respirator* '. 

Trainir»g 

Housekeepir>g* 

Sharps  Disposal 

Bkjwaste  bags . 

Waste  Hauling ..._ _ 

Engineenng/Work  Practice  Controls.. 

Handwashing/Glove  Change 

Safety  Synnges _ ~ 

Recordkeeping _.. 

Totals _ 


Annualized 
llrst-yMr  cost 


932.019 

,070.521 

,070.521 

0 

0 

0 

0 

0 

0 

0 

0 

.209,257 

887.605 

887.605 


154,461 


$6,253,863 


Recurring  cost 


4.660,094 

20.494.597 

182.241 

20.312.356 

30,422.020 

9.384.935 

16,176.269 

4.640.724 

220,092 

0 

0 

10.907,755 

4.955,585 

1,682.344 

32.146 

241.095 

5,443,406 

1.667,650 

3.775,758 

4.291,734 


Total  annual 
coat 


$81,175,193 


5.592.113 

21.565,118 

1,252.762 

20,312.356 

30,422.020 

9J84.935 

16,178.260 

4.640.724 

220.092 

0 

0 

14.117,012 

5,843.189 

^568.948 

32.146 

241.095 

5,443,408 

^  1.667,650 

3.775,758 

4,446,195 


Anrwalcost 
partacNity 


$87,429,055 


55.82 

215.28 

12.51 

202.77 

303.68 

93  69 

161.48 

46.33 

2.20 

OOO 

OM 

140.82 

sejs 

25.65 
0.32 
2.41 

54.34 

1665 
37.60 
44.38 


$872.77 


*  lnclude»^$3  milUon  for  surface  coverings. 

SourcerOccupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis 


Nursing  Homes.  Total  annual 
incremental  costs  for  the  approximately 
12,200  nursing  homes  affected  by  the 
standard  were  estimated  to  be  $69.8 
million.  Based  on  OSHA's  multi-sector 
survey,  about  770  homes  were  estimated 
to  incur  no  cost,  since  employees  were 
not  exposed  to  blood  or  other 
potentially  infectious  materials. 

Table  VII-13  presents  costs  for 
affected  facilities  by  provision. 
Incremental  compliance  costs  ^ 

associated  with  housekeeping  and        ( 
personal  protective  equipment 


contributed  the  greatest  cost  in  this 
sector.  Costs  attributable  to  the  disposal 
of  regulated  waste  and  gown  use 
represented  over  one-half  of  total 
incremental  costs.  Costs  for  regulated 
waste  disposal  were  significant  due 
primarily  to  the  volume  of  waste 
estimated  to  be  generated  (only  30 
percent  of  all  homes  surveyed  by  OSHA 
reported  an  autoclave  to  be  operated) 
(Ex.  264,  Q193).  Gowns  were  a 
significant  cost  item  due  to  frequency  of 
use  and  high  rate  of  non-compliance. 

Table  VII-13.— Nursing  Homes 


Compliance  distributions  indicated 
non-compliance  to  be  somewhat 
concentrated  for  both  provisions.  With 
respect  to  waste  removal,  18  percent  of 
establishments  surveyed  indicated 
current  practice  to  be  no  more  than  10 
percent,  while  74  percent  reported  full 
compliance  with  the  standard.  With 
respect  to  gown  use,  36  percent  of 
establishments  surveyed  were  at  or 
below  10  percent  compliant,  while  about 
30  percent  were  reported  in  excess  of  90 
percent. 


Standard  provision 


Exposure  Corrtrol  Plan -.. ~ ™- — • — 

Medical  Provisions __._„„_... ._..„.......„... — ™.».™.__..™_— ~~™— .™-. 

HB  Vaccination „ .......„.„._____~..._~.....~ ••-~ — 

Exposure  Follow-up .....„.„„...___»™™™.-..-...*.. ™™~~..~— — 

Personal  Protective  EquipmenL . ~.. ^ — ^ 

Gloves.... -".-^ 

Gowns  ..1 1 

Masks....... ™. ~— 

Goggles ,, 

Kits.* 

Respirators ™™™~ *. 

Training _.™..„™_ . .. ..„..........._—......„...—.«..——— —••——•~ 

Housekeeping _..„. ._.™..._.._._....«.._...........~...™..~...~— .- -.——.— 

Sharps  Disposal «—. 

Bkjwaste  t)ags ™._.™„™™.._™.™.™..„™. „.......„..........™_™...~™.™._™. 

Waste  Hauling 

Engineenng/Work  Practk:e  Controls ~™- 

Handwashing/Glove  Change. ™™™........™.„....„_. ..™— ..~. — .—......— — — 

Safety  Synnges _ _„™~..™™~.__..~™...._..-..~— ~-~~.~— ••— 

Recordkeeping 

Totals - 

Source:  Occupational  Safety  and  Health  Administratx>n.  Office  of  Regulatory  Analysis. 


Annualized 
firat-year  cost 


Recumng  onl 


454.035 

.713,621 

.713.62? 

0 

0 

0 

0 

0 

0 

0 

0 

816.920 

164.928 

164,928 


248,222 


$3,397,726 


6, 

4, 

2. 

31, 

5, 

24 

1 


4, 
20, 

3 
16, 


567.544 
,481.516 
,049.626 
,431.890 
,917.227 
,355.432 
,688.004 
,192.671 
432.972 
0 
248,148 
,889,364 
872,102 
312,601 
,807,315 
,752.186 
935,790 
460,137 
476,664 
718,395 


$66,381,837 


Total  annual 
coat 


1,021.578 

8,195.138 

5.763.247 

2,431,890 

31,917,227 

6,355,432 

24.686,004 

1.192,671 

432.972 

0 

248,148 

5,706.284 

21,037.030 

477.529 

3.807.315 

16,752,186 

835,790 

460.137 

475.654 

966,616 


$68,778,663 


Annual  cost 
par  facility 


83.74 

671.73 

472.40 

189.34 

2.616.17 

438.87 

2.023.61 

87.76 

35.48 

0.00 

20  J4 

467.73 

1,724.35 

38.14 

312.08 

1,373.13 

76.70 

37.72 

38.88 

78.23 


$5,718.64 


64068 


Federal  Regater  /  Vol.  56.  No.  235  /  Friday.  December  6.  19^1  /  Rules  and  Regulations 


Hospitals.  Total  annual  incremental 
costs  for  the  8,197  hospitals  affected  by 
the  standard  were  estimated  to  be  $322 
million.  OSHA  estimated  between  800 
and  900  hospitals  to  incur  no  cost,  since 
these  facilities  were  publicly 
administered  in  states  without  state 
occupational  safety  and  health  plans. 

Table  VII-14  presents  coats  for 
a^ected  facilitie*  by  provision.  The 


greatest  cost  Impact  will  be  due  to 
increased  glove  usage.  Costs  for  the 
purchase  of  additional  gloves  were 
estimated  to  be  over  one-fifth  of  total 
incremental  costs.  Engineering  and  work 
practice  controls,  which  included  costs 
associated  with  glove  donning  and 
doffing,  handwashing,  and  the  purchase 
of  safety  syringes,  were  also  significant. 
Incremental  housekeeping  costs  were 

TA8t£  Vtt-14.— HOSPTTALS 


related  to  the  high  volume  of  waste 
items  (contaminated  sharps  and  other 
regulated  waste  items)  generated. 

Current  compliance  in  all  areas  was 
generally  estimated  to  be  high,  with 
some  problems  identified  with  folk>w-up 
procedures  and  training.  The 
compliance  profile  indicates  general 
consistency  across  surveyed , 
establishments. 


Standard  prowiiian 


Annualized 
first-year  cost 


Exposure  Coniro(  Ptarr. 
Madical  Provistons 


HB  Vaccination- 


Exposure  FoBoahup 

Personal  Protectiwe  Equjpnient.. 

Gloves 


GOMTT'; 

Masks 

Goggles 

Kits..- „. 

Respirators. 

Trainirtg 

HousoKeopwfl .. 


Sharps  Oapoaal- 
BiowaslalMga — 
Waste  HauRng- 


Engineenng/Wotk  Piacttce  Controls — 

HarctwasfKng/GlOve  Chang* 

Safety  Synrges 

BecwdliaepinB 


Recurring  cost 


$461,265 

9.»45,e64 

»,045.e64 

0 

0 

0 

0 

0 

0 

0 

0 

4.347.497 

1.210.406 

1.210.408 


Totais.. 


t340.«0« 


$17,206,433 


tt.tsa.tse 

te,80».74O 
13.821, MO 

3,078.110 

138.972,836 

67,890.128 

52.075,076 

12.922,790 

1.923,075 
0 

4.201.566 
21,426,338 
65,204,298 

7,568,57» 

8.821.429 
38314.290 
68,781.203 
28,513,097 
40,268,106 

2770.012 


Total  annual 
cost 


1304.708,264 


$1,814,393 
26,745,404 
23,667.2«4 

3,078,110 

138.972,636 

87.860,126 

52.075,076 

12.922.790 

1.923,075 
0 

4,201,588 
25,773.835 
56,414,706 

8,778.986 

8,821.429 
38,814790 
68.781,203 
28.513.097 
40.268.106 

3,611,521 


Annua*  COM 


$321,913,697 


$260.51 

4,315.88 

3,8T».15 

496.71 

22,425.79 

10.948  87 

8.403.27 

2,085.33 

310.32 

000 

678.00 

4,159.08 

9.103.55 

1.416.65 

t.42a50 

•7S3.40 

t1j099.t1 

4,80t.11 

6,496.00 

stzn 


$51,946.70 


Source  Occupalionai  Safety  and  Health  Administration,  Ottice  ol  Regulatory  Analysis. 


Medical  and  Dental  Laboratories. 
Total  annua!  incremental  costs  for  the 
4.425  medical  and  dental  laboratories 
affected  by  the  standard  were  estimated 
to  be  $12.3  million.  Based  on  OSHA's 
multi-sector  survey.  3,346  laboratories 
were  estimated  to  incur  no  cost,  since 
employees  were  not  exposed  to  blood  or 
other  potentially  infectious  materials. 

Table  VlI-15  presents  costs  for 
affected  facilities  by  provision.  Personal 


protective  equipment  represented  the 
largest  share  of  total  incremental 
compliance  costs.  Though  OSllA's 
current  practice  estimates  for  this  sector 
indicated  high  compliance  for  glove  use 
relative  to  other  provisions,  glove  use 
will  command  a  significant  share  of 
overall  costs  due  to  frequent  usage. 

Costs  for  sharps  disposal  units  were 
also  estimated  to  be  a  significant 
percentage  of  overall  costs,  due  to  both 


a  high  rate  of  usage  of  disposable  sharps 
and  current  practice  levels  (less  than  60 
percent  of  all  labs  had  sharps  disposal 
containers  available  at  all  points  of 
sharps  use). 

OSHA  compliance  calculations  also 
indicated  training  to  be  an  area  where 
Improvement  in  current  practice  will  be 
required  to  comply  with  the  standard. 
Training  represented  a  fairly  hi^ 
proportion  of  overall  costs  for  labs. 


Standard  provision 


Tabl£  VII-1  5.— Medical  and  Dental  Labs 

Annuaiied 


Exposure  Controt  Plan 

Moifcal  Provisiona 

HB  Vacanatiw* 


Exposure  FoMow-up — -.. 

Personal  Proi«ctiwe  Equ^ment.. 
Gloves.. 
Goams.. 

Masks... 


Goggles.. 
Kits 


nespiratora- 


Training. 

. .        .       ■ 
rvouaeKeei^ng 

Sharps  Disposai- 


linl  year  coat 


Btowaste  tMgs 
Waste  Hauling 


Englneering/'Woni  Practice  Controla 
HandvDashing/Glove  Change.... 


82.340 

311,784 

311.784 

0 

0 

0 

0 

0 

0 

0 

0 

269.209 

679,505 

979.505 


Recurring  cost 


205,861 

480,370 

394,635 

85,736 

4.5S9.722 

1.686.456 

1 .929.828 

•41JM3 

78.844 

0 

12.751 

t.St1.9(» 

2,856.  t74 

t,2«7.»f7 

237.463 

1.329.794 

174^593 

270.545 


Total  annual 
coal 


288.191 

792,155 

706.419 

85.736 

4,559,722 

1.696.456 

1.929.829 

641,843 

78.844 

0 

12,751 

t.780.771 

3.534.680 

t.987.42» 

237.463 

1.329.794 

U42,593 

270.545 


Annaaleost 

partadity 


65.13 
179.02 
159.64 

19.38 

1ja30.45 

383.38 

43a  12 

190.25 

17.82 

OlO» 

2J8 

402.43 

790.80 

444.62 

53.66 
300.52 
280.81 

61.14 
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related  to  the  high  volume  of  waste 
items  (contaminated  sharps  and  other 
regolated  waste  items]  generated. 

Current  compliance  in  all  areas  was 
generally  estimated  to  be  high,  with 
some  problems  identified  with  follow-up 
procedures  and  training.  The 
compliance  profile  indicates  general 
consistency  across  surveyed 
establishments. 


Annualized 
first-year  cost 

Recunino  ooar 

Total  annual 
cost 

Annual  cod 
partabMr 



$461,255 

9.845,664 

9.845.664 

0 

0 

0 

0 

0 

0 

0 

0 

4.347.497 

1,210,406 

1,210,406 

$1,153,136 
16,899.740 
13.821,630 

3,078,110 

130372,636 

67,850,128 

62.075,076 

12.922.790 

1323.075 
0 

4,201.666 
21,426,338 
5S.204.298 

7,56e,57» 

8321.429 
36314.290 
68.781,203 
28.513,097 
40.268,106 

2,270*12 

$1314,399 
26,745,404 
23.667,294 

3,078.110 

136.972.636 

67350.128 

52,075,076 

12.922.790 

1.923,075 
0 

4,201,566 
25.773.835 
56.414,706 

8,778.966 

8321.429 
38314.290 
68,781.203 
28.513,037 
40,268,108 

31611,521 

$260.51 

4.315.86 

3,819.15 

496.71 

22,425.79 

10,948.87 

8.403.27 

2,065.33 

310.32 

0.00 

678.00 

4,159.08 
9,103.55 



1.416.65 
1.423.50 

6363-40 

11399.11 





4,801.11 
6,490.00 

1340.60> 

582.79 

$17,206,433 

$304,706364 

$371,913,697 

$51,946.70 
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a  high  rate  of  usage  of  disposable  sharps 
and  current  practice  levels  (less  than  60 
percent  of  all  labs  had  sharps  disposal 
containers  available  at  all  points  of 
sharps  use). 

OSliA  compliance  calculations  also 
indicated  training  to  be  an  area  where 
improvement  in  current  practice  will  be 
required  to  comply  with  the  standard. 
Training  represented  a  fairly  hi^ 
proporticm  of  overall  costs  for  labs. 


AfWKiafaatf 


82340 

311,784 

311.784 

0 

0 

0 

0 

0 

0 

0 

0 

269,269 

679.505 

679305 


Recunlngcost 


205,851 

480,370 

394,635 

85.736 

4,550.722 

1.696.456 

1.929329 

841343 

78344 

0 

12,751 

1,511,502 

2.855.174 

1,287,917 

237,463 

1,329.704 

1,242.593 

270,545 


ToWannaat 
coal 


288.191 

792.155 

706.419 

85.736 

4,559,722 

1.696,456 

1,929.629 

841.843 

78344 

0 

12.751 

1,790.771 

3.534,680 

1,967.422 

237,463 

1,329.794 

1.242.593 

270,545 


ArWKMlCOSt 

parlaelity 


65.13 
17932 
15934 

19.36 

1330.45 

363.38 

43&12 

190.25 

1732 

oioe 

2.88 
402.43 
798.80 
444.62 

53.66 
300.52 
280.81 

61.14 
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Table  VII-1 5.— Medical  and  Dental  Labs— Continued 

Standard  provision 

Annualized 
first-year  cost 

Recurring  cost 

Total  annual 
coat 

ArvHialcost 
per  faculty 

Safety  Syringes.    _.    — _ — „ 

Recordkeeping „._ „ 

39,736 

972.049 
83.551 

972.049 
123.287 

219.67 
27.86 

Totals - _ „ 

$1,382,635 

$10,938,764 

$12,321,399 

$2,784.50 

Source:  Occupational  Safety  and  Heattfi  Adminisiralioa  Office  of  Regulatory  Analysis. 


Residential  Care  Facilities.  Total 
annual  incremental  costs  for  the  2,425 
residential  care  establishments  affected 
by  the  standard  were  estimated  to  be 
$4.4  million.  Based  on  OSHA's  multi- 
sector  survey,  4,850  establishments  were 
estimated  to  incur  no  cost,  since 
employees  were  not  exposed  to  blood  or 
other  potentially  infectious  materials.  A 
large  number  of  residential  care 
facilities  do  not  involve  blood  exposure, 
since  residents  in  these  establishments 
are  generally  more  independent  and 
self-sufficient  than  people  in  nursing 


homes.  For  this  reason,  employees  are 
often  involved  in  activities  other  than 
assisting  with  bodily  functions. 
Residential  care  employees  perform 
activities  such  as  assisting  the  blind  or 
deaf,  running  errands,  etc. 

Table  VII-16  presents  costs  for 
affected  facilities  by  provision.  OSHA's 
calculations  indicated  most  of  the 
compliance  costs  in  this  sector  to  be 
fairly  uniformly  distributed  among 
personal  protective  equipment,  medical 
provisions,  and  training. 

Table  VII-16.— Residential  Care 


Estimates  of  current  practices  were 
consistent  across  most  areas  of  worker 
protection,  though  the  level  of  effort  C 
associated  with  each  particular 
provision  will  vary  significantly  among 
establishments.  For  example,  with 
respect  to  regulated  waste  disposal. 
OSHA's  compliance  profile  indicated 
that  46  percent  of  all  affected 
establishments  currently  comply  less 
than  10  percent  of  the  time,  while  51 
percent  of  affected  establishments 
reported  full  compliance.  ■* 


Standard  provision 


Exposure  Control  Plan 

IMedical  Provisions __. 

HB  Vaccination . 

Exposure  FoHow-up 

Personal  Protective  EquiptnenL- 

Gloves 

Gowns 

Masks „... »„ 

Goggles 

Kits 


Respirators. 
Trair^ng. 
Housekeeping 

Sharps  Disposal.... 

Biowaste  bags 

Waste  Mauling.. 


Engineering/Work  Practk»  Controls.. 

iHandwasning/Giove  Ctiange 

Safety  Synnges 

Recordkeeping _ 


Totals.. 


Annualized 
first-year  cost 


45.124 

217,640 

217.640 

0 

0 

0 

0 

0 

0 

0 

0 

132,052 

3.551 

3.551 


29.161 


$427,528 


Recurring  oott 


112.811 

910317 

503.381 

407,237 

905,583 

528.744 

305,832 

15.258 

14.645 

0 

41,104 

1.269,385 

536.351 

6,730 

62.308 

467,313 

81,202 

49.250 

31.952 

116.912 


$3,932,862 


Total  annual 
coat    . 


157.935 

1.128357 

721,020 

407337 

905,583 

528,744 

305,832 

15,258 

14.645 

0 

41.104 

1.401.437 

539,902 

10.280 

62.306 

467,313 

81.202 

49,250 

31,952 

146,073 


$4,360,390 


Annual  cost 
parladMy 


6513 

465.26 

297.33 

167.93 

373.44 

218.04 

126.12 

6.29 

6.04 

030 

16.95 

577.91 

22264 

424 

25.69 

19271 

33.49 

20.31 

13.18 

'   8034 


$1,796.10 


Source:  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 


Home  Health  Care.  Total  annual 
incremental  costs  for  the  6,437  home 
health  establishments  affected  by  the 
standard  were  estimated  to  be  $11.4 
million.  Based  on  OSHA's  multi-sector 
survey,  about  15  percent  of  all  home 
health  establishments  were  estimated  to 
incur  no  cost,  since  employees  were  not 
exposed  to  blood  or  other  potentially 
infectious  materials.  Including 
establishments  operating  in  states 
without  state  occupational  safety  and 
health  plans,  OSHA  estimated  1,623 
establishments  to  be  unaffected  by  the 
standard  and  to  incur  no  compliance 
costs. 


Table  VII-17  presents  costs  for 
affected  facilities  by  provision.  Costs  for 
training  and  the  hepatitis  B  vaccination 
were  identified  as  the  most  significant 
areas  of  cost  in  this  sector.  The 
relatively  high  costs  associated  with 
these  provisions  are  explained  by  the 
large  number  of  affected  employeies 
(212,246).  Employees  in  this  sector  will 
also  be  required  to  comply  with  the 
housekeeping  provisions  of  the 
standard,  including  procedures  for 
sharps  disposal,  the  use  of  biowaste 
bags,  and  procedures  for  waste  hauling. 
The  annual  costs  for  these  provisions 
are  $100,412,  $19,079  and  $106,844, 


respectively.  Costs  for  housekeeping, 
follow-up.  engineering  and  work 
practice  controls,  and  personal 
protective  equipment  are  less  significant 
for  this  sector  because  exposure  to 
potentially  infectious  fluids  would  occur 
relatively  less  frequently  than  in  other 
sectors. 

OSHA's  compliance  profile  indicated 
that  current  practices  associated  with 
training  and  vaccination  programs 
varied  significantly  among 
establishments. 


64068  Federal  Register  /  Vol  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  RegiilatJona 


Table  Vn-17.— Home  Health 


Standard  prcMiaion 


Expoaure  Controt  Plan.. 

Madicai  Provtsiona 

HB  Vaccinatioa 


Exposure  Fcncw-up._. _. 

Personal  Protective  Equipment.. 

Gloves _ 

G>owr» 

Masks 

Goggtea 

Ms 

Respirators 

Tramtng 

Housekeeping.. 


Sharps  PHpoaai.. 


Bioiwaste  tiag*.. 
Wa&te  Haukng. 


Engineering  /Work  Practice  CorHrols.. 

ftendwastvng/Gtove  Change 

Safe;/  Synngea 

RecordKeeptng 


Totals- 


Annuabad 
first-year  cost 


119,780 

859.074 

859.074 

0 

0 

0 

0 

0 

0 

0 

0 

385.726 

34.660 

34.680 


118,751 


$1JS1«.010 


Recurring  cost 


299.449 

2,228.055 

1J300.096 

327.958 

2.360.670 

948,979 

559,979 

186.547 

145.823 

0 

519,542 

4.303.705 

191.655 

65,732 

19.079 

106.844 

83.608 
305.191 
159.229 


SS.9ai;563 


Total  annual 
cost 


419.229 

3.087.128 

2.759.170 

327.958 

2.360.670 

948,979 

559,979 

186.547 

145.623 

0 

519.542 

4.669.431 

228,335 

tOO.412 

19.079 

106,844 

3m,798 

63.606 

305.191 

277.980 


$11,449,573 


Annual  cost 
pattacility 


\ 


65.13 

479.59 

428.64 

50.95 

366.73 

147.43 

86.99 

28.98 

22.62 

0.00 

80.71 

72S.51 

35.18 

1560 

2.96 

16.60 

80.40 

12.98 

47.41 

43.18 


$1,778.71 


Source:  Occupational  Safety  and  Health  Administration.  Office  ot  Regulatory  Analysis. 


Hospices.  Total  annual  incremental 
costs  for  the  651  hospice  establishments 
affected  bv  the  standard  were  estimated 
to  be  $5931588.  Based  on  OSHA's  multi- 
sector  survey.  290  hospices  were 
estimated  to  incur  no  cost  since 
employees  were  not  exposed  to  blood  or 
other  potentially  infectious  materials. 

Table  V 11-18  presents  costs  for 
affected  facilities  by  provision.  Similar 


to  the  situation  described  above  for 
home  health  establishments,  the  most 
costly  provisions  of  the  standard  were 
costs  associated  with  employment 
levels,  namely  training  and  the  hepatitis 
B  vaccination. 

OSHA's  compliance  profile  indicated 
a  broad  range  of  activity  with  respect  to 
current  practice  in  connection  with 
worker  training;  hoivever.  more  than 

Table  Vtf- 18.— Hospice  Care 


one-quarter  of  all  establishments  were 
estimated  to  be  at  10  percent  or  lower 
compliance.  OSHA's  data  also  indicated 
most  facilities  were  not  offering  the 
hepatitis  B  vaccine  free  of  charge  to  all 
exposed  employees. 


Standard  provision 

ArMtuaiized 
first-year  cost 

Recurring  cost 

Total  annual 
coal 

Armualcost 
perfaciMy 

Exposure  Control  Ptao _ „ _ „ 

MecScai  Provisions. _.   „ „ _... ..    __. . 

12.114 

50,570 

50,570 

0 

0 

0 

0 

0 

0 

0 

0 

26,732 

66 

66 

30.285 

148.144 

113.272 

32.871 

104.442 

29.72'7 

20.719 

7.270 

17.717 

0 

29,009 

170.194 

22.117 

125 

3.332 

18.656 

8.978 

2.52S 

\               7.453 

14,262 

42,398 

196,713 

163,842 

32JB71 

104,442 

29.727 

20.719 

7,270 

17.717 

0 

29,009 

196  926 

22.183 

192 

3.332 

18,669 

9.978 

2.525 

7.453 

20.948 

6613 
30217 

H8  Vaccination _ _ . „. ....... 

Exposure  Pol*0¥¥-up.,rt _ ....« 

251j68 
50.49 

Personal  Protective  EquipmenL... _ i(. .'. 

Gioves _ _ , . 

160.43 
45.6& 

Gnwns                                       ,,,. ,     ,,,,,,,,. ; ,.,   ,,             , 

31.83 

Ma.<w.<i                                         .,  ,,.. , , .,  ,  .  , 

11.17 

Goggtes 

Kit^                                                                                               

2741 
0.00 

Respirators _ . ...                                

44.56 

Training _ _ _ 

302.50 

Housekeeping „ .    _    . _ _. 

34i)8 

5sharps  DtKfin^        

0.29 

BinMa<;l0  haQo             _ _.... „ 

-.5^2 

Wastfi  H»ihng                            

-^m 

EnginHnring/Wnrii  Practir^  Co^t'O'S 

15.33 

Kan(ti«ashin<}/(^n«M>  rSvirge 

3.88 

Safely  SyTing«M                                                    ,, .. 

6.687 

11.45 

Recofdluieping                                                                          '          ,  „... , 

32.18 

To««»-..- -.-.      -    -            - 

$96^168 

$497,420 

$593,586 

$911.81 

Source.  Occupational  Safety  and  Health  Administration.  Office  a(  Regulatory  Anatysis. 


Hemodialysis.  Total  annual 
incremental  costs  for  the  782 
freestanding  dialysis  establishments 
affected  by  the  standard  were  estimated 
to  be  S2.3  million.  Based  on  OSHA's 
multi-sector  survey,  all  establishments 


were  affected,  since  employees  were 
reported  to  be  exposed  to  blood  or  other 
potentially  infectious  materials  in  each 
estabiishment  surveyed. 

Table  VD-19  presents  costs  for 
affected  facilities  by  provision.  Costs  for 


personal  protective  equipment  were 
estimated  to  be  most  significant  for  this 
sector,  particularly  for  use  of  gowns, 
where  current  practice  was  estimated  to 
be  relatively  low.  Incremental  training 
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Home  Health 


Annuatzed 
nrsi-year  cost 

Recurring  cost 

Total  annual 
cost 

Annual  cost 
paitacility 



119.780 

859.074 

859.074 

0 

0 

0 

0 

0 

0 

0 

0 

386.726 

34.680 

34,680 

299.449 

2.228,055 

1.900.096 

327.958 

2.360.670 

948.979 

559.979 

186.547 

145,6^3 

0 

519.542 

4,303.705 

191,655 

65,732 

19.079 

106,844 

386.799 

80.606 

305.191 

159,229 

419.229 

3.087.128 

2.759.170 

327.958 

2.360.670 

948.979 

559.979 

186347 

145.623 

0 

519.542 

4,660.431 

226.335 

100,412 

19,079 

106,644 

388,799 

83.606 

305.191 

277,990 

65.13 

479  59 

428.64 

50.95 

366.73 

N^    147.43 
86.99 

28.98 

22.62 

0.00 

80.71 

72831 

36.16 
15.60 

2.96 

16.60 

■    — 1 

- 

60.40 
12.99 
47.41 

t«,751 

43.18 

$1J51«,010 

S9.9Qt,563 

$11.449373 

$1,778.71 

alysis. 

ibed  above  for 
iiments,  the  most 
he  standard  were 
I  employment 
ig  and  the  hepatitis 

«  profile  indicated 
vity  with  respect  to 
innection  with 
ever,  more  than 

HOSPICE  Care 


one-quarter  of  all  establishments  were 
estimated  to  be  at  10  percent  or  lower 
compliance.  OSHA's  data  also  indicated 
most  facilities  were  not  offering  the 
hepatitis  B  vaccine  free  of  charge  to  all 
exposed  employees. 


AnnualizMl 
first-year  cost 

Recurring  cost 

Total  annual 
cost 

Annual  cost 
pertacJMy 



12,114 

50.570 

50.570 

0 

0 

26,732 

66 

66 

30,285 

146.144 

113.272 

32.871 

104.442 

29.72/ 

20.719 

7.270 

17.717 

0 

29.009 

170.194 

22.117 

125 

3.332 

18.656 

9,978 

2.525 

I               7.453 

14.262 

42,396 

196,713 

163,842 

32371 

104,442 

29.727 

20.719 

7.270 

17,717 

0 

29,009 

196,925 

22.183 

192 

3.332 

18,669 

9.978 

2.525 

7.453 

20.948 

66.13 
302.17 
25138 

50.49 
160.43 



45.66 
31.83 
11.17 
27.21 
0.00 

44.56 



302.50 

34i)8 

0.29 

5.12 

^66 

15.33 



■e.ee?" 

3M 
11.45 
32.18 

$96,168 

$497,420 

$593,586 

$91131 

taiysis^ 

employees  were 

ed  to  blood  or  other 

>  materials  in  each 

fed. 

tnts  costs  for 

provision.  Costs  for 


personal  protective  equipment  were 
estimated  to  be  most  significant  for  this 
sector,  particularly  for  use  of  gowns, 
where  current  practice  was  estimated  to 
be  relatively  low.  Incremental  training 
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costs  were  estimated  to  be  the  next 
largest  category  of  compliance  costs. 

Compliance  profiles  indicated  a 
substantial  number  of  establishments  to 
have  achieved  full  compliance  with 


regard  to  gown  usage  (40  percent  of 
establishments  surveyed)  and  in-service 
training  (50  percent  of  establishments 
surveyed).  At  the  same  time,  however, 
over  one-quarter  of  establishments 

Table  VII-1  9.— Hemodialysis 


surveyed  reported  a  bpseline  position  of 
only  0-10  percent  with  regard  to  gown 
usage:  20  percent  of  establishments 
reported  in-service  training  falling    i 
within  this  lowest  range.  * 


Standard  provision 


Exposure  Control  Plan 

Medtoal  Provisions 

MB  Vaccination 

Exposure  Follow-up 

Personal  Protective  EquipmenL.. 

Gloves 

Gowrts . : 

Masks 

Goggles ___ 

Kits 

Respirators __— _ 

Training 

Housekeeping. 


Stiarps  Disposal 

Biowaste  bags 

Waste  Hauling 

Engineenng/Work  Practwe  Controls.. 

Handwashing/Glove  Change 

Safety  Syrir)ges 

Recordkeeping 


Totals.. 


Anrfualized 
first-year  cost 


14.551 

44,348 

44,346 

0 

0 

0 

0 

0 

0 

0 

0 

41.447 

3.169 

3,189 


6.354 


$109,890 


Recurring  cost 


36.379 

197.320 

68.488 

128.831 

1.320.193 

207340 

910.787 

186.279 

15.389 

0 

398 

260.607 

39.168 

6.044 

5.019 

28.105 

271,929 

31,399 

240.531 

71.480 


Total  annual 
cost 


$2,197,074 


50.930 

241.668 

112,836 

128331 

1.320.193 

207.340 

910.787 

186.279 

15.389 

0 

396 

302.054 

42.356 

9.233 

5.019 

28,105 

271.929 

31399 

240.531 

77.834 


Annual  cost 
per  laolity 


$2306.964 


6513 

309  04 

144  29 

164.75 

1.688.23 

265.14 

1164.69 

238.21 

19.68 

0.00 

0.51 

386  26 

5416 

11.81 

642 

35  94 

34774 

4015 

307  58 

99  53 


$2,950.08 


Source:  Occupatxxul  Safety  and  Health  Adtninlstration.  Office  of  Regulatory  Analysis. 


Drug  Rehabilitation.  Total  annual 
incremental  costs  for  the  744  drug 
rehabilitation  centers  affected  by  the 
standard  were  estimated  to  be  $413,514. 
Based  on  OSHA's  multi-sector  survey, 
3,162  centers  were  estimated  to  incur  no 
cost,  since  employees  were  not  reported 
to  be  exposed  to  blood  or  other 
potentially  infectious  materials. 


Table  VII-20  presents  costs  for 
affected  facilities  by  provision.  Training 
accounted  for  almost  one-half  of  overall 
compliance  costs.  Providing  employees 
with  the  hepatitis  B  vaccination  will 
also  require  expenditures  under  the 
standard. 

OSHA's  compliance  profile  for  this 
sector  indicated  the  majority  of  facilities 

Table  VII-20.— Drug  Rehabilitation 


will  incur  significant  to  moderate  costs 
to  bring  training  programs  into 
compliance.  In  contrast,  over  one-third 
of  affected  establishments  were 
estimated  to  already  offer  the  hepatitis 
B  vaccine  to  all  or  most  exposed      j 
employees  at  no  charge. 


Standard  provision 


Exposure  Control  Plari- 

Medkal  Provisions. 

HB  Vaccinalion 


Exposure  Fotaif-up 

Personal  Protective  Equipment.. 

Gloves _.__„ 

Gowns : 

Masks 

Goggles 

Kits 

Respirators 

Training 

Housekeeping 

Sharps  Osposal 

Biowaste  t)iags 


Waste  Hauling.. 
Engineering/Work  Practice  Controls.. 

Handwashing/Gtove  Change 

Safety  Syringes 

Recordkeeping _.„..„ 


Totals^ 


Annualized 
first-year  cost 


Recurring  cost 


13.844 

25.353 

25.353 

0 

0 

0 

0 

0 

0 

0 

0 

31.354 

69 

09 


3.535 


$74,156 


34.611 

46.457 

39.020 

7.437 

68.171 

35.082 

19.671 

4.809 

7.095. 

0 

1313 

165,397 

9.691 

131 

1.448 

8,111 

10.409 

4.624 

5,785 

4.622 


$339,356 


Total  annual 
cost 


48.455 

71.810 

64373, 

7.437 

68.171 

35362 

19.671 

4.809 

7.905 

0 

1313 

196.751 

9.780 

200 

1.448 

8.111 

10,409 

4.624 

5.785 

6.157 


$413,514 


Annual  cost 
per  facility 


65.13 

96  52 

86.52 

10.00 

91.63 

47.15 

.    26.44 

6.46 

954 

000 

203 

264  45 

1312 

0.27 

1.95 

10.90 

13.99 

6.21 

7.78 

10.96 


$555.80 


Source:  Occupational  Safety  and  Health  Administratkxi.  Office  of  Regulatory  Analysis. 
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Government  Outpatient  Clinics.  Total 
annual  incremental  costs  for  the  10.893 
public  clinics  affected  by  the  standard 
were  estimated  to  be  $10.7  million. 
OSHA  estimated  an  equal  number  of 
establishments  to  be  administered  in 
states  without  state  occupational  safety 
and  health  plans.  Such  establishments 
would  not  be  affected  by  the  standard, 


and  will  incur  no  costs  in  association 
with  the  rule. 

Table  VII-21  presents  costs  for 
affected  facilities  by  provision.  Costs 
were  estimated  to  be  most  signiflcant  in 
the  areas  of  personal  protective 
equipment  and  training.  (Since 
government  clinics  were  not  surveyed, 
rates  of  equipment  usage  and  estimates 


of  current  practice  used  in  performing 
the  calculations  for  physicians'  offices 
were  used  in  computing  cost  estimates 
for  clinics.)  As  explained  above  for 
physicians'  offices,  rates  of  compliance 
for  gowns  were  found  to  be  low,  as  were 
rates  of  compliance  for  training.  Glove 
use  was  a  significant  cost  item  due  to 
frequency  of  use. 


Table  Vll-21.— Government  Outpatient  Clinics 


standard  provision 


Exposure  Control  Plan 

M«dical  Provisions 

HB  Vaccination 

Exposure  FoHow-up 

Personal  Protective  Equipmer>t.. 

Gloves 

Gowns 

Masks 

Goggles 

Kits 

Respirators 

Trairwig 

Housekeeptng . 


Stiarps  Disposal... 
Biowaste  bags.. 
Waste  Hauling  . 


Engineenng/WorV  Practice  Controls.. 

Handwashing/Glove  Change 

Safety  Syringes 

Recordkeeping 


Anrxjalized 
first-year  cost 


2oa6e7 

226.791 

228.791 

0 

0 

0 

0 

0 

0 

0 

0 

594.322 

32.711 

32.711 


Totals.. 


30.605 


$1,069,126 


Recurring  cost 


506,742 

1,222.996 

307.713 

915.283 

3.893.082 

1.507.078 

1.699.008 

563,355 

97.792 

0 

25,849 

2,453.354 

483.923 

o1,999 

63,928 

357,997 

790.219 

341.994 

448.225 

217.969 


Total  annual 
cost 


$9,568,286 


709,439 

1,451,787 

536,504 

915.283 

3,893.082 

1,508,078 

1,699.008 

563,355 

97.792 

0 

25.849 

3.047,678 

516.634 

94.709 

63.928 

357,997 

790,219 

341.994 

448.225 

248,574 


Annual  cost 
per  facility 


$10,657,412 


65.13 

133.28 

49.25 

84.02 

357.39 

138.35 

155.97 

61.72 

8.98 

0.00 

2.37 

279.78 

47.43 

8.69 

5.87 

32.86 

72.54 

31.40 

41.15 

22.82 


$978.37 


^ 


Source:  Occupational  Safety  and  Haalth  Administration.  Office  of  Regulatory  Analysis. 


Blood/Plasma/Tissue  Centers.  Total 
annual  incremental  costs  for  the  730 
affected  establishments  identified  were 
estimated  to  be  $4  million.  OSHA  judged 
all  establishments  to  be  affected,  since 
employees  were  reported  to  be  exposed 
to  blood  or  other  potentially  infectious 


materials  in  99  percent  of 
establishments  surveyed. 

Table  VII-22  presents  costs  for 
affected  facilities  by  provision.  As 
shown,  personal  protective  equipment 
and  engineering  and  work  practice 
controls  account  for  almost  80  percent  of 


the  total  annual  cost  for  this  sector. 
OSHA  believes  the  cost  for  glove  use 
would  be  significantly  higher  if  the 
standard  required  mandatory  glove  use 
for  phlebotomists.  Average  overall  cost 
per  affected  establishment  was 
estimated  to  be  $5,496. 


Table  vil-22.— Blooo/Plasma/Tissue  Centers 


Standard  provision 


Exposure  Corttrol  Plan 

Medical  Provision 

HB  Vaccination 

Exposure  FoHow-up 

Personal  Protective  Equipment.. 

Gloves 

Gowns 

Masks 

Goggles — 

Kits „ _.... 


Respirators _ 

Training 

Housekeeping .. 

Sharps  Disposal „ 

Biowaste  bags 

Waste  Hauling 

Engineenng/Work  Practice  Controls  *.« 

Handwashing/Glove  Change 

Safety  Syringes _ _ 

Recordkeeping „ 


Annualized 
first-year  cost 


13.584 

63.561 

63.561 

0 

0 

0 

0 

0 

0 

0 

0 

49.207 

2.469 

2,469 


Totals.. 


*  Includes  $826,320  lor  leakproof  containers. 

Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


9,266 


$138,086 


Recurring  cost 


33.960 

235,716 

82,908 

152,808 

1,949,073 

556,902 

886,114 

488.347 

35,977 

0 

1,732 

282,189 

87,964 

4.680 

12,619 

70,666 

;4.193,678 

74,073 

293,285 

91,512 


$3,874,092 


Total  annual 
cost 


47.543 

299,277 

146,460 

152,808 

1,949,073 

556,902 

866.114 

488,347 

35,977 

0 

1.732 

331,395 

90,434 

7.149 

12,619 

70,666 

1.193,678 

74,073 

293,285 

100,778 


$4,012,178 


AntHjal  cost 
per  facility 


65.13 

409.97 

200.64 

209.33 

2.669.96 

762.88 

1,186.46 

668.97 

49.28 

0.00 

2.37 

453.97 

123.88 

9.79 

17.29 

96.80 

1,635.18 

101.47 

401.76 

138.05 


$5,496.13 
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of  current  practice  used  in  performing 
the  calculations  for  physicians'  offices 
were  used  in  computing  cost  estimates 
for  clinics.)  As  explained  above  for 
physicians'  offices,  rates  of  compliance 
for  gowns  were  found  to  be  low,  as  were 
rates  of  compliance  for  training.  Glove 
use  was  a  significant  cost  item  due  to 
frequency  of  use. 


MENT  Outpatient  Clinics 


Annualized 
first-year  cost 

Recurring  cost 

Total  annual 
cost 

Annual  cost 
per  facility 

202.697 

228.791 

228.791 

0 

0 

0 

0 

0 

0 

0 

0 

594.322 

32.711 

32,711 

506.742 

1.222.996 

307.713 

915.283 

3,893.082 

1,507,078 

1.699.008 

563.355 

97.792 

0 

25.849 

2.453.354 

483.923 

61.999 

63.928 

357.997 

790.219 

341.994 

448.225 

217.969 

709.439 

1.451,787 

536.504 

915,283 

3,893,062 

1,508,078 

1.699.008 

563.355 

97.792 

0 

25.849 

3.047.676 

516.634 

94.709 

63.928 

357,997 

790.219 

341.994 

448.225 

248.574 

65.13 

133.28 

49.25 

84.02 
357.39 

138.35 

155.97 

51.72 



8.98 
0.00 

— 

2.37 
279.78 

47.43 
8.69 

5.87 
32.86 
72.54 

31.40 

„„.„ «.... 

"'30,605 

41.15 
22.82 

$1,069,126 

$9,568,286 

$10,657,412 

• 

$978.37 

Analysis. 
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the  total  annual  cost  for  this  sector. 
OSHA  believes  the  cost  for  glove  use 
would  be  significantly  higher  if  the 
standard  required  mandatory  glove  use 
for  phlebotomists.  Average  overall  cost 
per  affected  establishment  was 
estimated  to  be  $5,496. 


'Pi^SMA/TissuE  Centers 


Annualized 
first-year  cost 

Recumngcost 

Total  annual 
cost 

Annual  cost 
per  facility 

13.584 

63.561 

63.561 

0 

0 

0 

0 

0 

0 

0 

0 

49.207 

^469 

2.469 

33.960 

235.716 

82.908 

152.808 

1.949.073 

556.902 

886.114 

488.347 

35,977 

0 

1,732 

282,189 

87,964 

4.680 

12.619 

70.666 

4.193.678 

74.073 

293.285 

91.512 

47.543 

299,277 

146,469 

152.808 

1.949.073 

556.902 

866.114 

488.347 

35.977 

0 

1.732 

331,395 

90.434 

7.149 

12.619 

70.666 

1.193.678 

74.073 

293.285 

100.778 

65.13 

409.97 

200.64 

209.33 

2.669.96 

762.88 

1.186.48 

668.97 

4928 
0.00 

- 

2.37 
453.97 
123.88 

* 

9.79 

17.29 

96.80 

1.635.18 

101.47 

9!266 

401.76 

138.05 

$138,086 

$3,874,092 

$4,012,178 

$5,496.13 

^ 
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Personnel  Services.  Total  annual 
incremental  costs  for  the  1,348  personnel 
service  establishments  affected  by  the 
standard  were  estimated  to  be  $13.3 
million.  Based  on  OSHA's  multi-sector 
survey,  3,847  establishments  were 
estimated  to  inciir  no  cost  since 
employees  were  not  reported  to  be 


exposed  to  blood  or  other  potentially 
infectious  materials. 

Table  VII-23  presents  costs  for 
affected  facilities  by  provision.  Personal 
protective  equipment,  particularly 
gowns,  will  be  the  most  significant  cost 
item  for  these  establishments.''  Training 
will  also  be  needed,  due  to  the  high    . 

Table  VII-23.— Personnel  Services 


number  of  affected  employees  (over 
163,000).  high  turnover,  and  poor 
baseline  profile. 


'  OSHA  notei  that  comptiance  with  penoaal 
protective  equipment  provitioni  (or  temponty 
service  workert  wat  assumed  to  be  zero  (no  usable 
survey  data  were  received  for  this  worker  category). 


Standard  provision 

Annualized 
first-year  cost 

Recurring  cost 

ToMvmutf 
coat 

Annual  cost 
pertacSty 

Exposure  Control  Plan.              

W«1ir-j»l  Prn\n<uom»        

HP  Vaccfnfllion    

•""•*"•— ^"— «—•*—«•••——•••••«— •"•*«*«—•"• 

50.167 

797.004 

797.004 

0 

0 

0 

0 

0 

0 

0 

0 

264.670 

0 

0 

62.709 

817.017 

745.830 

71.187 

8.068.434' 

1.060.494 

5.549.215 

1.165,084 

283,819 

0 

9,822 

3.100.654 

0 

0 

0 

0 

11.926 

11.926 

0 

88.496 

112,878 

1.614.021 

1.542.834 

71.187 

8.068.434 

1.060.494 

5.549.215 

1,165.084 

263,819 

0 

9.822 

3.365.324 

0 

0 

0 

0 

11.926 

11,926 

0 

178.185 

83.74 
1.197.34 
1.144.54 

Exposure  Foflonv-up 

PflrsfHVtl  ^otwiive  F«filpinent 

52.81 
5,96549 

Ci\nM»f                                                 ,„,                    

786.72 

Gowns ._     ~ 

Masi(s.~    

.«.^...»...<p^...-.».>» w . .. .  ^...^.*^,.^.... 

,   4,116,63 
864.31 

Goggles 

Kits 

Respirators 

J 
^ 

210.55 
0.00 
7.29 

Training 

H{M.'S**e»pi"g 

2.496  53 

000 

Sharpjf  r><ipo^i  .■ 

0.00 

BM>*aSt4*  b9QB 

0.00 

Waste  Hauling 

i 



000 
835 

Nanciwaqhing /Glove  Change - 



885 

Safety  Synnges .     „ _.       ~ 

r 

000 

Recordkeeping „ 

,       V 

87.668 

130.69 

Totals „ 

$1,199,509 

$12,149,237 

$13,348,746 

$9,902.63 

Source:  Occupational  Safety  and  Health  Adnninistration,  Office  of  Regulatory  Analysis. 


Funeral  Services.  Total  annual 
incremental  costs  for  the  19,890  funeral 
homes  and  crematories  affected  by  the 
standard  were  estimated  to  be  $8.8 
million.  OSHA  estimated  1.046 
establishments  to  incur  no  cost;  OSHA's 
survey  indicated  that  in  5  percent  of 
establishments  surveyed,  employees 
were  not  exposed  to  blood  or  other 
potentially  infectious  materials. 


Table  VII-24  presents  costs  for 
affected  facilities  by  provision.  Major 
areas  of  expenditure  for  estabhshments 
in  this  sector  include  personal  protective 
equipment  and  training,  which  together 
account  for  over  60  percent  of  overall 
compliance  costs. 

OSHA's  compliance  profile  indicated 
that  in  each  of  the  three  major  areas  of 
personal  protective  equipment  (gloves, 
gowns,  face  protection),  a  majority  of 

Table  VII-24.— Funeral  Services 


establishments  were  currently 
complying  at  a  rate  exceeding  90 
percent.  With  regard  to  training, 
however,  low  current  practice  (0  to  10 
percent)  was  indicated  for  most 
establishments.  These  figures  suggest 
that  for  this  sector,  the  level  of  effort 
required  to  bring  establishments  into 
compliance  with  the  standard  will  not 
vary  widely  among  affected  entities. 

1 


Standard  provision 


Exposure  Corttrol  Plan._ 
Medical  Provisiona.... 


HB  Vacc«iatk>n.. 
Exposure  FoikMHjp.. 


Personal  Protective  Equipment.... 

Qlovea 

Gowna 

Masks 


Goggles.. 


Kits.. 

Respirators . 

Trainirtg 

Housekeeping.. 


Sharps  Disposal. 
Biowaste  t>ags.. 
Waste  Hauling. . 


Engineenng/Work  Pradica  Controls.. 


Annuafized 

first-yea;  cost 


185.057 

319.661 

319.661 

0 

Q 

0 

0 

0 

0 

0 

0 

760.566 

1,203 

1,203 


Rocumng  cost 


925,283 

1,183,720 

403.430 

780.291 

Z423.90e 

545.032 

1.361,826 

459,079 

57.972 

0 

0 

2.220,828 

578.115 

2.280 

67.745 

508,068 

50.208 


ToW  annual 
cost 


1.110.339 

1.503.382 

723.091 

780.291 

2.423.908 

545X>32 

1.361.826 

459.079 

57.972 

0 

0 

2.981.395 

579.318 

3.483 

67.745 

508.083 

50.208 


Annual  coal 
perfaeiHy 


55.82 

75.58 

36.35 

39.23 

121.87 

27.40 

68.47 

23.06 

2.91 

0.00 

0.00 

149.89 

29.13 

0.18 

3.41 

25.54 

2.52 


Analysis. 
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Table  VII-24.— Funeral  Services— Continued 


Standard  provision 


Handwashing/Glov«  Change  ..„ 

Safety  Syringes 

Recordkeeping ^ 


Totals.. 


Annualized 
first-year  cost 


32.560 


$1,299,047 


Recurring  cost 


39.467 

10.741 

162.039 


$7,544,102 


Total  annual 
cost 


39.467 

10.741 

194.599 


$8,843,149 


Annual  cost 
per  facility 


1.96 
054 
9.78 


$444.60 


Source:  Occupational  Safety  and  Healtti  Administration.  Office  of  Regulatory  Analysis. 


Health  Units  in  Industry.  Total  annual 
incremental  costs  for  the  202,540 
industrial  establishments  affected  by  the 
standard  were  estimated  to  be  $67.9 
million. 

Table  VII-25  presents  costs  for 
affected  facilities  by  provision.  Training 
will  require  additional  resources  to 
comply  with  the  standard.  Costs  for 


development  of  the  infection  control 
program  and  costs  associated  with 
exposure  follow-up  will  also  comprise  a 
large  percentage  of  overall  compliance 
costs.  Average  costs  for  establishments 
in  this  sector  were  estimated  to  be 
relatively  low  ($334). 

OSHA's  compliance  profile  indicated 
low  current  practice  with  respect  to 

Table  VII-25.— Health  Units  in  Industry 


training.  Current  compliance  with 
follow-up  procedures,  gown  use.  and  use 
of  face  protection  were  also  areas  where 
improvement  by  a  majority  of 
establishments  would  be  needed,  while 
compliance  with  glove  use  was  already 
high. 


Standard  provision 


Exposure  Comroi  Plan.. 

Medical  Provisions 

HB  Vaccination 


Exposure  FollowHjp 

Personal  Protective  Equipment. 

Gloves. 

Gowns 

Masks 

Goggles 

Kits „.., 

Respirators . 

Training 

Housekeeping .. 


Sharps  Disposal... 

Biowaste  bags 

Waste  Hauling .. 


Engineering/Work  Practice  Controls.. 

Handwashing/Glove  Change  ...... 

Safety  Syringes „ 

Recordkeeping.. 

Totals.. 


Annualized 
first-year  cost 


8, 


,778.931 

825.705 

825.705 

0 

0 

0 

0 

0 

0 

0 

0 

546.094 

9.387 

9.387 


90.039 


$13,250,156 


Recurring  cost 


9,447,328 

14,214,074 

1.178,909 

13.035.165 

5,265.303 

2,842.622 

1.349.418 

261.916 

260.592 

0 

550,756 

14.730,391 

4.794,294 

17,791 

561,942 

4.214.561 

3.719,231 

188.058 

3,531,172 

2.483,549 


$54,654,170 


Total  annual 
cost 


13,226.259 

15.039.779 

2,004,614 

13,035.165 

5.265.303 

2.842.622 

1.349.418 

261.916 

260.592 

0 

550.756 

23,276.485 

4,803,681 

27,178 

561.942 

4,214.561 

3,719,231 

188,058 

3,531.172 

^573.588 


$67,904,326 


AnrHjal  cost 
per  facility 


65.13 

74.06 

9.87 

64.19 

25.93 

14.00 

6.64 

1.29 

1.28 

0.00 

2.71 

114.62 

23.65 

0.13 

2.77 

2a75 

18.31 

0.93 

17.39 

12.67 


$334.37 


Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


Research/Production  Facilities.  Total 
annual  incremental  costs  for  the  1,453 
research  and  production  laboratories 
affected  by  the  standard  were  estimated 
to  be  $6.3  million.  Based  on  its  survey, 
OSHA  estimated  1,372  commercial, 
noncommercial,  and  pharmaceutical 
establishments  to  incur  no  cost,  as 
employees  were  not  reported  to  be 
exposed  to  blood  or  other  potentially 
infectious  materials.  OSHA  also 


estimated  about  800  publicly 
administered  establishments  would 
incur  no  cost,  since  these  establishments 
were  located  in  states  without  state 
occupational  safety  and  health  plans. 

Table  VlI-28  presents  costs  for 
affected  facilities  by  provision.  The 
great  majority  of  costs  were  estimated 
to  be  fairly  evenly  distributed  among 
three  cost  areas:  the  hepatitis  B  vaccine. 


personal  protective  equipment,  and 
training. 

OSHA's  compliance  profile  indicated 
that  labs  were  generally  meeting  glove 
and  gown  requirements  consistently, 
while  face  protection  and  vaccine 
requirements  were  essentially  not  being 
met  by  many  affected  establishments. 
Most  labs  will  require  significant  to 
moderate  improvement  in  bringing 
training  programs  into  compliance. 


UMI 


Table  VII-26.— Research/Production  Facilities 


standard  provisnn 

Annualized 
first-year  cost 

Recurring  cost 

Total  annual 
cost 

AnrHjalcost 
per  facility 

F»pO(Hirl^  (VKifrOl  PfaO    .,.,....,. 

27.037 

556,449 

556,449 

0 

67,594 
734,362 
716,123 

18.;^ 

94,631 
1,290,801 
1.27^572 

18,229 

65.13 

U<MliCal  P'0«i'MOn<l           ■,--„■■-, 

888.37 

HP  Varrjnfltmn .., „, ,  , 

875.82 

Exposure  FoHokkm) ————-_________„_. 
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lAL  Services— Continued 


Annualized 
first-year  cost 

Recurring  cost 

Totai  annual 
cost 

Annual  cost 
per  facility 

— 

M'seb 

39.467 

10.741 

162.039 

39.467 

10.741 

194,599 

1.98 
0.54 
9.78 

• 

$1,299,047 

$7,544,102 

$8,843,149 

$444.60 

Analysis. 
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training.  Current  compliance  with 
follow-up  procedures,  gown  use,  and  use 
of  face  protection  were  also  areas  where 
improvement  by  a  majority  of 
establishments  would  be  needed,  while 
compliance  with  glove  use  was  already 
high. 


Annualized 
first-year  cost 

Recumngcost 

Total  annual 
cost 

Annual  cost 
per  facility 



3,778,931 

825,705 

825,705 

0 

0 

0 

0 

0 

0 

0 

0 

8,546.094 

9.387 

9.387 

9.447.328 

14.214.074 

1.178,909 

13,035,165 

5,265,303 

2,842,622 

1,349.418 

261.916 

260,592 

0 

550,756 

14.730,391 

4.794,294 

17.791 

561,942 

4.214,561 

3.719,231 

188,058 

3,531,172 

2.483,549 

13.226,259 

15.039,779 

2.004,614 

13,035,165 

5,265,303 

2,842,622 

1,349,418 

261,916 

260.592 

0 

550.756 

23,276.485 

4,803,681 

27,178 

561,942 

4,214.561 

3,719,231 

188.058 

3,531.172 

2.573,588 

85.13 

74.08 

9.87 

64.18 
25.93 
14.00 
684 
1.29 
1.28 
0.00 

2.71 

114.62 

23.65 

0.13 

2.TI 
2a75 

90.039 

18.31 

0.93 

17.39 

12.67 

$13,250,156 

$54,654,170 

$67,904,326 

$334.37 

Analysis. 

X)  publicly 
alishments  would 
e  these  establishments 
ites  without  state 
y  and  health  plans. 
;sents  costs  for 
by  provision.  The 
osis  were  estimated 
distributed  among 
tie  hepatitis  B  vaccine, 


personal  protective  equipment,  and 
training. 

OSHA's  compliance  profile  indicated 
that  labs  were  generally  meeting  glove 
and  gown  requirements  consistently, 
while  face  protection  and  vaccine 
requirements  were  essentially  not  being 
met  by  many  affected  establishments. 
Most  labs  will  require  significant  to 
moderate  improvement  in  bringing 
training  programs  into  compliance. 


«CH/ Production  Facilities 


AnrHjalized 
first-year  cost 

Recurring  cost 

Total  annual 
cost 

AnrHjalcost 
per  facility 

27.037 

556,449 

558,449 

0 

67,594 
734J62 
718,123 

18,^9 

94.631 
1,290,801 
1,272.572 

18,229 

65.13 

888.37 

875.82 

1236 
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Table  VII-26.— Research/Production  Facilities— Continue* 


Standard  provision 


Persoruri  Protective  EquipmertL... 

Gloves.. 

Gowns.. 

Masks.. 

Goggles.. 

Kits „._ 

ResptratoTB. 

Training 

Housekeeping. 


Sharps  Disposal.. 

Btowaste  t>ags 

Waste  Hauling. 


Engineenng/Work  Practioe  Corttrols.. 

Handwashing/ Glove  Change 

Safety  Syringes 

Recordkeepir>g 


Totals.. 


Armuahzed 
first-year  cost 


0 

0 

0 

0 

0 

0 

0 

194.347 

39.194 

39.194 


54.884 


Recurring  cost 


2.751,244 
771.114 

1,39^13S 
520.588 

87.407 

0 

0 

1.666.099 

83.303 

83,303 

0 

0 

150.111 

9937 

50.843 

18.493 


Total  anrtual 
cost 


^751.244 
771.114 

1.392.135 
520.588 

67.407 

0 

0 

1.860.446 

10^497 

10^497 

0 

0 

150.111 

99,267 

50.843 

73.178 


Annual  coat 
parfadfety 


$871,712 


$5,451,198 


$6,322,908 


1.893.49 

530.70 

958.11 

358.28 

46.39 

0.00 

0.00 

1.280.42 

70.54 

70.54 

0.00 

0.00 

103.31 

68  32 

34  99 

50.36 


$4,351.62 


Source:  Occupational  Safety  and  Health  Administration.  0ffk:e  of  Regulatory  Analysis. 


Linen  Services.  Total  annual 
incremental  costs  for  the  1,250  linen 
service  establishments  affected  by  the 
standard  were  estimated  to  be  $1.9 
million.  Data  indicated  an  equal  number 
of  establishments  to  incur  no  cost,  due 
to  the  absence  of  worker  exposure. 


Table  VIl-27  presents  costs  for 
a^ected  facilities  by  provision.  As 
shown,  costs  associated  with  personal 
protective  equipment  will  be  most 
significant. 

Though  OSHA  did  not  survey  linen 
service  establishments,  information  in 

Table  Vll-27.— Linen  Services 


the  record  indicated  compliance  is  high 
in  all  areas.  OSHA  assumed  that  most 
facilities  would  incur  about  $1,554  in 
additional  costs  due  to  the  standard. 


Standard  provision 


Exposure  Control  Plan 

Medical  Provisions....- 

HB  Vaccination 


Exposure  Follow-up..„ 
Personal  Protective  Equipment.. 

Gk>ves - 

Gonvns 

Masks 

Goggles 

Kits..„ _ 

Respirators 

Training . 
Housekeeping „.. 

Sharps  Disposals 


Biowaste  t>ags.... 
Waste  Haulmg.. 


Engineering/Work  PractKe  Controls.. 

Handwashing /Glove  Change 

Safety  Syringes 

Recordkeeping „ 


Totals.. 


Annuakzad 
first-year  cost 


23.260 

188.393 

188.393 

0 

0 

0 

0 

0 

0 

'    0 

0 

52.409 

0 

0 


Recurring  coat 


23,048 


$287,109 


58,150 

205,929 

183,683 

22.246 

1.088.947 

109.710 

750J75 

225.112 

3.750 

0 

0 

215,753 

33,150 

0 

3.900 

29.250 

924 

924 

0 

51,976 


$1,654,830 


Total  annual 
cost 


81,410 

394,322 

372,075 

22.246 

1,068.947 

109,710 

750,375 

225,112 

3,750 

0 

0 

268,162 

33.150 

0 

3.900 

29.250 

924 

924 

0 

75.024 


Annual  ooat 
pariadfity 


$1,941,939 


6513 

315.46 

297.66 

17.80 

871  16 

87  77 

600.30 

180.09 

3.00 

000 

0.00 

21453 

26.52 

0.00 

3.12 

23.40 

0.74 

0.74 

0.00 

80.02 


$1,553.55 


Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


Medical  Equipment  Repair.  Total 
annual  incremental  costs  for  the  1,076 
medical  equipment  repair 
establishments  affected  by  the  standard 
were  estimated  to  be  $6  million.  OSHA 
estimated  2,184  establishments  will 
incur  no  cost,  as  employees  are  not 
exposed  to  blood  or  other  potentially 
infectious  materials  during  routine 
performance  of  duties. 

Table  VII-28  presents  costs  for 
affected  facilities  by  provision.  OSHA 


identified  personal  protective  equipment 
as  the  most  significant  cost  area  for 
these  establishments.  Due  to  the  volume 
of  repairs  performed  and  a  low  rate  of 
current  compliance,  costs  for  the  use  of 
protective  gowns  were  estimated  to 
comprise  over  one-third  of  overall 
compliance  costs.  Costs  for  glove  use 
were  also  significant,  though  current 
practice  estimates  for  this  item  were 
much  higher.  Costs  for  sharps  disposal 
units  were  estimated  to  be  about  10 


percent  of  overall  costs,  due  largely  to 
the  fact  that  only  about  17  percent  of 
establishments  surveyed  indicated  that 
sharps  disposal  containers  were 
available  at  all  points  of  sharps  use. 
Compliance  profile  data  indicated 
divergence  in  current  practices.  For 
example,  63  percent  of  all 
establishments  surveyed  were  at  a  level 
of  compliance  of  80  percent  or  better 
with  regard  to  glove  use,  while  14 
percent  were  at  a  level  of  compliance  of 
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20  percent  or  lower.  In  contrast,  93 
percent  of  establishments  surveyed 
were  at  a  level  of  compliance  of  10 


percent  or  lower  with  regard  to  gown 
use.  While  many  establishments  will 
require  additional  expenditures  for 

Table  VII-28.— Medical  EourPMENT  Repair 


gloves  and  gowns,  the  level  of  effort 
required  to  achieve  compliance  will  not 
be  consistent  across  the  industry. 


Standard  provision 


Exposure  Control  Plan _ 

Medk^al  Provisions 

HB  Vaccination 

Exposure  Follow-up 

Personal  Protediva  Equipment.. 

Gloves _ 

Gowns 

Masks 

Goggles.. 

Kits - 

Raspiratocs. 

Training— _., 

Housekeeping. 


Sharps  Disposal.. 
Biowaste  Bags .... 
Waste  Hauling.. 


Englneenn^/Worlt  Practice  Controis.. 
Handwashing/Gtove  Cttange — 
Sttttf  Syfingaa 

Recoidfcaaplng....  


Annualized 
lialyeatcoat 


20.022 

30,283 

30,283 

0 

0 

0 

0 

0 

0 

0 

0 

62.106 

213.611 

213JS11 


ToWr. 


3,233 


Recurrii^  cost 


$329,255 


50.056 

245,845 

41,697 

203,948 

4,543,377 

1.897,400 

2,260.020 

382,352 

3.605 

0 

0 

191.398 

404A74 

404,874 

0 

0 

213.104 

213,104 

0 

36,348 


Total  annuat 
cost 


15,664.001 


70.078 

276.128 

72.180 

203,948 

4,543.377 

1.697,400 

2J260,020 

382.352 

3.605 

0 

0 

253,503 

618,485 

•18.486 

0 

0 

213.104 

213.104 

0 

38,561 


18,013.256 


Annuat  cost 
per  lacttty 


65.13 

256.62 

67.08 

189.54 

4,222.47 

1763  38 

2.10039 

355.35 

335 

0.00 

0.00 

235.60 

574.80 

574.80 

0.00 

0.00 

198.05 

196.05 

0.00 

35.86 


$5,588.53 


Source:  Occupational  Safety  and  Heattt)  Adnwiistration,  OWc*  o(  Reguialory  Ana^^ 


Law  Enforcement  Total  annual 
incremental  costs  for  the  4,946  law 
enforcement  departments  affected  by 
the  standard  were  estimated  to  be  $10.9 
million.  OSHA  estimated  a  similar 
number  of  departments  to  incur  no  cost, 
as  employees  were  located  in  states 
without  state  occupational  safety  and 
health  plans. 

Table  VII-29  presents  costs  for 
affected  facilities  by  provision.  Costs 
associated  with  training  and  personal 


protective  equipment,  including  PPE 
"kits,"  represented  almost  70  percent  of 
overall  compliance  costs.  Vaccination 
costs  were  also  signiHcant. 

The  large  size  of  the  affected 
workforce,  341346  employees,  explains 
the  magnitude  of  industry  wide  cost  for 
this  sector.  Cost  per  department  was 
estimated  to  average  about  $2,194. 

OSHA's  compliance  profile  indicated 
about  34  percent  of  departments 
surveyed  offered  hepatitis  B  vaccine  to 


all  exposed  workers  free  of  charge.  Most 
other  departments  will  incur  costs  in 
this  area.  Current  training  practices 
were  estimated  to  vary  widely,  though 
most  departments  will  also  require 
substantial  improvement  with  respect  to 
this  provision.  With  regard  to  personal 
protective  equipment,  current 
compliance  with  gown  and  face 
protection  requirements  was  estimated 
to  be  very  low  for  most  departments. 


Table  VII-29.— Law  Enforcement 


UMI 


Standard  provision 


Exposure  Controt  Plan.. 

Irfectcal  Provisiona. _ 

HB  Vaccmatxjn 


Exposure  FoDow-up „. 

Petsonal  Protective  Equipnient.. 

Gloves 

Gowns 

Masks .- 

Goggles 


Kits 

Respiralars. 


Training. 
Housekeeping. 


Sttarps  Disposat. 
Btowaste  bags — 
Waste  Heulvig.. 


Annualized 
first-year  cost 


92,035 

1.133,375 

1.133,375 

0 

0 

0 

0 

0 

0 

0 

0 

669.794 

10,867 

10,867 


Engin«enng/Wo>1(  Pradne  ContiolS- 

Handwashtng/Glove  Change 

Satety  Syringes .— . 

Recordkeeping . 


Totals.- 


167,136 


$2,063,208 


Recurring  cost 


230,088 

1.104,053 

883.466 

220.588 

3.311.809 

13,363 

1.717.598 

100,455 

197.910 

1,282,484 

0 

3.529.405 

41.478 

17.562 

23.926 

0 

195.410 

7,917 

187/483 

378.461 


Total  annual 
cost 


S8.790.703 


322.123 
2,237,428 
2.016341 

220.588 

3.311.809 

13.363 

1.717.596 

100.455 

197,190 
1^,484 

4.189,199 

62344 

28.419 

23.926 

0 

195.410 

7317 

187,483 

645397 


$10363311 


SowoK  Occupational  SaMy  and  Health  Adpninialration.  Otfica  o(  Regutatory  Aneiyais. 


Annual  cost 
pertacWy 


66.13 

452.37 

407.77 

44.60 

66939 

2.70 

347  27 

20.31 

4a01 

259.30 

000 

846.99 

10.58 

5.75 

4.84 

000 

38.51 

1.60 

3731 

11031 


S2.t94.48 


Fire  and  Rescue.  Total  annual 
incremental  costs  for  the  3,174  fire  and 
rescue  establishments  affected  by  the 
standard  were  estimated  to  be  $15 
million.  OSHA  estimated  a  similar 
number  of  departments  to  incur  no  cost, 
as  employees  were  located  in  states 
without  state  occupational  safety  and 
health  plans. 

Table  VII-30  presents  costs  for 
affected  facilities  by  provision.  Due  to 
the  frequency  and  severity  of  emergency 
situations  encountered,  personal 


protective  equipment  was  estimated  to 
be  the  most  significant  cost  area  for  this 
sector.  The  large  number  of  affected 
employees  identified,  over  252,000.  also 
resulted  in  estimates  of  significant 
incremental  costs  for  training  and 
hepatitis  B  vaccination. 

Estimates  of  current  practice  for  this 
sector  indicated  high  compliance  for 
EMTs  with  regard  to  glove  use,  though 
considerable  effort  will  be  required  by 
all  occupational  categories  to  achieve 
compliance  with  gov«m  and  face 

lABif  VII-30.— Fire  and  Rescue 


protection  provisions.  Also,  OSHA's  . 
compliance  profile  indicated  most 
establishments  to  be  either  complying  at 
rates  over  90  percent  or  under  10  percent 
with  respect  to  glove  use,  use  of  face 
protection,  provision  of  the  vaccine,  and 
training.  Since  most  compliance  costs 
were  estimated  to  be  associated  with 
these  items,  certain  departments  may 
experience  costs  varying  considerably 
above  or  below  the  average  for  these 
provisions. 


Standard  provision 


Exposure  Control  Plan 

Medical  Provisions _ _ 

HB  Vaccination _ 

Exposure  Follow-up 

Personal  Protective  EquipmenL. 

Gloves - 

GoKxns 

Masks 

Goggles 

Kits — 

Respirators 

Training „ .—..-. 

Housekeeping. 


Sharps  Disposal 

Biowaste  bags _ ~... 

Waste  Hauling 

Engineering/Work  Practice  Controls.. 

Handwashing/Glove  Change 

Safety  Syringes 

Recordkeeping 


Annualized 
first-year  cost 


Recurring  cost 


Total  annual 
cost 


59,062 

,206,997 

506,997 

0 

0 

0 

0 

0 

0 

0 

0 

214.007 

3.493 

3,483 


Totals.. 


130,188 


SI  .613,744 


147,654 

1.501,566 

1,187,823 

313.743 

9.573.565 

1.497.461 

5.924.957 

1.064.507 

217.141 

0 

649.496 

1.695.580 

70,366 

6,621 

63.747 

0 

216.141 

163.233 

3Z906 

195,299 


$13,400,192 


206,716 

2.706.562 

2.394.620 

313.743 

9.573.565 

1.497.481 

5.924.957 

1,064,507 

217.141 

0 

649.496 

1.909.586^ 

73.862 

10.115 

63,747 

0 

216,141 

183,233 

32.908 

325.485 


Annual  coat 

par 
depanmanl 


SI  5,01 3,937 


6513 

853.36 

764.51 

96.85 

3.016.25 

471  80 

1.866.72 

34166 

68.41 

0.00 

267.64 

601.63 

23.27 

3.19 

20  06 

0.00 

66.10 

57.73 

10J7 

102.55 

$4,730.29 


Source:  Occupatk>nal  Safety  and  Health  Administration.  Office  of  Ragulatory  Analysis. 


Correctional  Facilities.  Total  annual 
incremental  costs  for  the  1.895 
correctional  facilities  affected  by  the 
standard  were  estimated  to  be $49 
million.  Approximately  900  additional 
facilities  were  estimated  to  incur  no 
cost,  as  employees  were  located  in 
states  without  state  occupational  safety 
and  health  plans. 

Table  VlI-31  presents  costs  for 
affected  facilities  by  provision.  OSHA 
estimated  costs  for  personal  protective 
equipment  to  be  most  significant, 
followed  by  training  and  medical 


provisions  costs.  Costs  for  gloves  and 
PPE  "kits"  accounted  for  over  one-half 
incremental  costs  for  personal 
protective  equipment.  ("Kits"  contain  a 
complete  set  of  disposable  items, 
including  gloves,  gown,  and  face  mask, 
and  were  estimated  to  be  used  by  the 
largest  occupational  category, 
correctional  officers.) 

As  indicated  for  many  sectors,  current 
practice  with  regard  to  glove  use  was 
found  to  be  much  closer  to  the 
requirements  under  the  standard  than 
current  practice  with  regard  to  other 

Table  VII-31.— Correctional  Facilities 


items  of  personal  protective  equipment 
and  training.  Compliance  profiles 
suggest  most  facilities  will  require 
considerable  improvement  in  both  in- 
8er\'ice  and  turnover  training,  with  very 
few  facilities  in  full  compliance  with  the 
standard.  Compliance  with  regard  to 
personal  protective  equipment  was 
found  to  be  more  widely  varying,  with 
many  facilities  complying  at  rates  better 
than  90  percent.  Compliance  with 
respect  to  follow-up  procedures  was 
generally  high. 


Standard  provision 


Exposure  Control  Plan 

Medical  Provisions ™- — 

HB  Vaccination 

Exposure  Folk>*»-«p 

Personal  Protective  Equipment.. 

Gloves _ -. 

Gowns 

Masks 

Goggles - 


Annualized 
first-y«ar  cost 


32,825 
471.313 
471,313 
0 
0 
0 
0 
0 
0 


Recurring  cost 


82.061 
851.077 
499.526 
351,551 
1,581,115 
520.441 
439.421 
127,375 
91.805 


Total  annual 
cost 


114.886 

1.322,391 

970.639 

351.551 

1.561,115 

520.441 

439.421 

127,375 

91,805 


Annual  cost 
parlacthty 


6513 
749.65 
550.36 
199.29 
696  32 
295.03 
249.10 
72.21 
52.04 
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Table  VH-31— Correctional  FAOLrriES— Continued 


Standard  provision 


Kits- 


Respirators  . 

Training _ 

Housakaeping. 


Stwps  Disposal. 


Biowasta  bags.. 


Englnaaring/Woik  PracHoa  Conftok 

Handwashing/Glove  Change 

Safety  Syringes _. 

Recordkeepirx} 


Totals.. 


-f 


AfWHMlized 
fcel  year  cost 


0 

0 

194.999 

2.503 

2.503 


65,714 


$7e7;354 


Source:  Occuoational  Safety  and  Healtfi  Administration.  Office  c<  Regulatory  Analysis. 


Bdcurrino  cost 


399.681 

2.392 

1.243.952 

151.475 

4,043 

17,346 

130.087 

93.437 

9.422 

64,016 

145,563 


$4,148,661 


Total  annual 


399,681 

2.392 

t.438.951 

153,978 

6.546 

17.345 

130,087 

93.437 

9.422 

64.016 

211.278 


$4,916,036 


Annual  oosi 
parladMy 


226.58 
1.36 

815.73 

87.29 

a.71 

&e3 

73.75 

52.97 

&J34 

47.63 

119.77 


$2,786.87 


Lifesaving.  Total  annual  incremental 
costs  for  the  estimated  100  emergency 
rescue  departments  affected  by  the 
standard  were  estimated  to  be  $473,872. 
Locations  where  departments  would  be 
affected  by  the  standard  include  beach 
rescue  services  in  states  with  state 
occupational  safety  and  health  plans, 
such  as  California,  South  Carolina, 
North  Carolina.  Virginia,  Maryland. 
Connecticut,  New  York,  and  Hawaii. 
OSHA  estimated  an  equivalent  number 


of  departments  in  Florida,  Georgia.  New 
Jersey,  or  other  states  without  state 
occupational  safety  and  health  plans, 
which  would  incur  no  costs. 

Table  VII-32  presents  costs  for 
affected  facilities  by  provision. 
Incremental  costs  were  estimated  to  be 
greatest  for  medical  provisions  followed 
by  training.  Personal  protective 
equipment  in  the  form  of  portable  kits, 
was  also  estimated  to  be  a  significant 
cost  area,  though  the  conditions  imder 

Table  Vll-32.— Ufesaving 


which  an  ocean  lifeguard  must  perform 
his  duties  may  limit  its  use. 

Based  on  information  gathered  during 
public  hearings,  OSHA  estimated  the 
level  of  current  practice  to  be  about  25 
percent  of  the  effort  required  under  the 
standard  with  respect  to  training  and 
personal  protective  equipment,  and  50 
percent  with  regard  to  follow-up 
procedures  and  appropriate  sharps 
disposal  devices. 


Standard  provision 


Annualized 
first-year  cost 


Exposure  Control  Plan„ 

Medical  Provisions 

HB  Vaccirwtion 


Exposure  FotlowKjp...- 


Personal  Protective  Equipment.. 

Gloves 

Gowns 

Masks 


Goggles.. 


Respaaiara 

Housekeeping _... 

Sharps  Oisposai.. 


Biowaste  tMQS- 
Waste  Hauling. . 


Engineefing/Wor1(  PractkM  Controls.. 

Handwashing/Gtove  Change 

Safety  Syringes 

Recordkeeping 


Totals.. 


1.860.8 

80,772 

80.772 

0 

0 

0 

0 

0 

0 

0 

0 

14.166 

0 

0 


5,092 


Recurring  cost 


4.6S2 

96,852 

78.396 

18,456 

84,375 

0 

.0 

0 

0 

84,375 

0 

125.167 

73,300 

60.300 

13.000 

0 

503 

503 

0 

7.134 


Total  annual 
cost 


6.513 

157,623 

139.167 

18.456 

84.375 

0 

0 

0 

0 

84,375 

0 

139.333 

73.300 

60,300 

13,000 

0 

503 

503 

0 

12.225 


Anninloosi 
per  facMy 


$81,890 


$391,982 


$473,872 


65.13 

1.576.23 

1,381.67 

184.56 

843.75 

6.00 

0.00 

0.00 

0.00 

84X75 

0.00 

1,390.33 

733.00 

603.00 

130.00 

0.00 

&03 

6.03 

0.00 

12225 


$4,736.72 


Source:  Occupational  Safety  and  Health  Administratkyi.  Office  oi  Regulatory  Analysis. 


Schools.  Total  annual  incremental 
costs  for  the  6,321  school  agencies 
affected  by  the  standard  were  estimated 
to  be  about  $6  million.  An  additional 
10.742  agencies  were  estimated  to  incur 
no  cost,  as  employees  were  located  in 
states  without  state  occupational  safety 
and  health  plans. 

Table  VII-33  presents  costs  for 
affected  agencies  by  provision.  Training 
was  estimated  to  be  the  area  requiring 


the  most  signiflcant  commitment  of 
additional  resources.  Information  in  the 
record  suggested  that  very  little  training 
was  currently  provided;  thus,  OSHA 
estimated  a  baseline  level  of  0  percent 
for  this  provision. 

Incremental  costs  for  gloves  and 
medical  provisions,  principally 
exposure-follow-up.  were  also  estimated 
to  be  significant  cost  areas.  Current 
compliance  with  respect  to  foHow-up 


was  also  estimated  to  be  zero.  Current 
compliance  with  regard  to  personal 
protective  equipment  was  estimated  to 
be  25  percent. 

Due  to  the  limited  quantities  of 
potentially  infectious  fluids  which 
workers  would  be  expected  to  encounter 
in  this  sector,  costs  for  personal 
protective  equipment  items  other  than 
gloves  were  small.  No  incremental  costs 
for  housekeeping  were  estimated,  since 
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AflniMfeed 
lin  itm  cost 

Becufrtno  cott 

ToMafw«Nl 

COM 

Aiwwalcosl 
portodMy 

0 

0 

194.909 

2.503 

2,503 

399.681 

2.392 

1,243,952 

151,475 

4.043 

17.345 

130,087 

93.437 

9.422 

84.016 

145,563 

399.681 

2.392 

1.438.951 

153.978 

6.546 

17,345 

130.087 

93.437 

9.422 

84.016 

211.278 

226.58 
1.36 

815.73 
87.29 

3.71 

9.83 

^ 

73.75 
52.97 

5.34 

47.63 

65.714 

119.77 

$76T;354 

$4,148,681 

$4,916,036 

$2,786.87 

1 — 
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)rida,  Georgia,  New 
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m  of  portable  kits, 
0  be  a  signiHcant 
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which  an  ocean  lifeguard  must  perform 
his  duties  may  limit  its  use. 

Based  on  information  gathered  during 
public  hearings,  OSHA  estimated  the 
level  of  current  practice  to  be  about  25 
percent  of  the  effort  required  under  the 
standard  with  respect  to  training  and 
personal  protective  equipment,  and  50 
percent  with  regard  to  follow-up 
procedures  and  appropriate  sharps 
disposal  devices. 


Annualized 
flrst-year  cx)st 

Recun<ngc(»t 

ToManfxjat 
cost 

Annual  cost 
perfadRy 



1.B60.8 
80.772 
80.772 
0 
0 
0 
0 
0 
0 

e 

0 

14,166 

0 

0 

4.6S2 

96,852 

78.396 

18.456 

84.375 

0 

.0 

0 

0 

84.375 

0 

125,167 

73,300 

60.300 

13.000 

0 

503 

503 

0 

7,134 

6.513 

167.623 

139.1S7 

18.456 

84,375 

0 

0 

0 

0 

84.375 

0 

139.333 

73.300 

80,300 

13,000 

0 

503 

503 

0 

12,225 

66.13 
1.578.23 

1.381.67 

184.56 

843.75 

8.00 

OJOQ 

0.00 
0.00 

- 

84a75 

0.00 

1,398.33 

733.00 

603.00 
13000 

0.00 

&03 

6.03 

0.00 

5,092 

122:25 

S81.890 

$391,982 

$473,872 

$4,738.72 
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was  also  estimated  to  be  zero.  Current 
compliance  with  regard  to  personal 
protective  equipment  was  estimated  to 
be  25  percent. 

Due  to  the  limited  quantities  of 
potentially  infectious  fluids  which 
workers  would  be  expected  to  encounter 
in  this  sector,  costs  for  personal 
protective  equipment  items  other  than 
gloves  were  small.  No  incremental  costs 
for  housekeeping  were  estimated,  since 


very  few  potentially  infectious  waste 
items  are  expected  to  be  generated. 


/ 


TABti  VH-33.— Schools 


Standard  provision 


Exposure  Control  Plan... 

Medical  Provisiorw 

HB  VaccmatKXi 

Exposure  Follow-up ___.„ 

Personal  Protective  Equipment _..„ 

Gloves ._ 

GcNwns .'. 

Masks . 

Goggles ™ .». 

Kits 

Respirators 

Training _.„......._.„.......„„.„.... 

Housekeeping .... 


Sharps  Disposal. 
Biowaste  bags  ... 
Waste  Haulioa.... 


Engineenng/Work  Practice  Controls.. 

Handwaslnng/Glove  Cttange 

Safety  Syringes 

Recordkeepirig 


Annualized 
first-year  cost 


117,621 

145.549 

145,549 

0 

0 

0 

0 

0 

0 

0 

0 

458.727 

0 

0 


Totals.. 


22,866 


$744,763 


Recurrif^g  cost 


i:94.0S3 

1.253.214 

235.357 

1,017.858 

1,717.971 

1.457.390 

280,581 

0 

0 

0 

0 

1,644,514 

0 

0 

0 

0 

146,412 

146.412 

0 

173.411 


Total  anrHMl 
coet 


Anrxjal  cost 
par  cfcstrict 


411.674 

1.398.763 

380,908 

1,017,858 

1.717.971 

1.457.390 

280.581 

0 

0 

0 

0 

2.103.241 

0 

0 

0 

0 

146.412 

146.412 

0 

196.277 


65.13 

221.29 

80.26 

161.03 

271.79 

230.66 

41.22 

0.00 

0.00 

0.00 

0.00 

332.74 

0.00 

aoo 

0.00 

0.00 

23.16 

23.16 

0.00 

31.05 


$5,229,575 


$5,974,338 


$945.16 


Source:  Occupational  Safety  and  Healtti  Administration,  Offtce  of  Regulatory  Analysis. 


Waste  Removal.  Total  annual 
incremental  costs  for  waste  removal 
operations  affected  by  the  standard 
were  estimated  to  be  $1.9  ntillion.  OSHA 
was  not  able  to  estimate  the  number  of 
affected  establishments  and  public 
refuse  disposal  organizations;  however, 
13,300  employees  were  estimated  to  be 


covered  by  the  rule.  Thus,  costs  were 
estimated  to  average  $141  per  affected 
employee. 

Table  VII-34  presents  costs  by 
provision.  Personal  protective 
equipment,  in  the  form  of  portable  kits, 
were  estimated  to  comprise 
approximately  three-quarters  of  overall 

Table  Vll-34.— Waste  Removal 


compliance  costs.  Use  was  estimated  to 
be  quite  frequent  (one  kit  per  week  per 
affected  worker).  No  costs  were 
estimated  for  housekeeping,  as  workers 
in  this  sector  do  not  generate  potentially 
infectious  waste  items. 


Standard  provision 


Infectkxi  Control  Plan 

Medical  Provisiorw _™ 

HB  Vaccination 

Exposure  Folk3w-up 

Personal  Protective  Equipment... 

Gtoves 

GowTS 

Masks 

Goggles 

Kits 

Respirators 

Training 

Housekeeping.. 


Sharps  disposal ., 

btowaste  t>ags 

Waste  Hauling . 


Engineenng/Wor1<  Practice  Controls., 

Handwashing/GJove  Change 

Safety  Syringes....™™...... „„..., 

Decordkeeping „ _...., 


Totals. 


Annvaiized  first-yaar 
(       cost 


\y 


930 

67,996 

67.996 

0 

0 

0 

0 

0 

0 

0 

0 

16,950 

0 

0 


7.353 


$93,238 


RecufTing  cost 


2.328 

154.965 

152.990 

1,975 

1.383.200 

0 

0 

0 

0 

1.383.200 

0 

232.124 

0 

0 

0 

0 

0 

0 

0 

3.328 


$1,775,942 


Total  annual  cost 


3.256 

222.960 

220.966 

1.975 

1.383.200 

0 

0 

0 

0 

1.383^00 

0 

249,083 

,    '       0 

0 

0 

i    0 

0 

0 

0 

10.681 


1 


$1,869,180 


Source:  Occupational  Safety  and  Haaltti  Administration.  Office  of  Regulatory  Analyaaa. 


F.  Economic  Impacts  and  Regulatory 
Flexibility  Analysis 

OSHA  developed  quantitative 
estimates  of  the  economic  impact  of  the 


rule  on  the  affected  sectors.  Data  on 
profits  are  presented  to  illustrate  the 
scale  of  affected  industries  and  do  not 
necessarily  represent  their  ability  to  pay 
for  the.  controls  in  question.  Ability  to 


pay  is  not  related  directly  to  profits 
because,  as  reported  here,  they  do  not 
net  out  all  opportunity  costs.  The  data 
on  profits  are  calculated  without  making 
any  adjustments  for  the  normal  rate  of 
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return  that  investors  and  entrepreneurs 
would  demand  for  making  risky 
investments  of  capital,  time,  effort  and 
talent. 

Our  analysis  is  limited  in  that  it  does 
not  distinguish  between  the  average  firm 
or  unit  and  the  marginal  firm  or  unit. 
Although  costs  of  compliance  may  be 
small  for  the  representative  firm  in  a 
particular  sector,  for  a  firm  whose 
profitability  is  marginal  and  may  be  on 
the  brink  of  financial  distress,  the  costs 
of  compliance  could  be  more  important. 

Opportunity  Cost  and  Resource 
/Ulocation  of  Social  Regulation 

The  opportunity  cost  of  an  action  is 
the  value  of  the  foregone  alternative 
action.  Ultimately,  the  concept  of 
opportunity  cost  refers  to  foregone 
benefits.  When  action  'A'  is  chosen  over 
action  'B*.  then  the  expected  benefits  of 
action  'B'  should  be  counted  as  an 
opportunity  cost  of  choosing  action  'A'. 
Opportunity  cost  is  generally  equal  to 
the  greatest  expected  benefit  that  could 
be  gained  among  possible  alternatives. 
The  opportunity  cost  of  the  regulation 
for  consumers  is  the  value  of  the 
foregone  purchases  or  investments  that 
would  otherwise  be  made.  Consumers 
may  adjust  the  quantity  of  goods 
purchased  to  increase  total  utility,  which 
may  include  purchasing  less  health  care. 
In  any  event,  the  opportunity  cost  is 
represented  by  the  foregone  benefits  of 
spending  the  estimated  compliance 
costs  in  other  ways. 

In  the  case  of  public  institutions,  such 
as  fire  stations,  price  increases  for 
services  rendered  may  not  apply. 
Budgets  are  usually  fixed  (in  the  short 
run),  and  compliance  costs  are  paid  by 
reducing  funds  for  other  items  in  the 
budget.  The  opportunity  cost  of  the 
standard,  represented  by  the  estimated 
compliance  costs,  is  then  the  foregone 
benefit  realized  by  spending  this  amount 
on  other  activities.  Foregone  benefits 
may  include  improvements  in  public 
safety,  health  and  rescue  services,  etc. 
While  the  cost  of  compliance  reduces 
funds  otherwise  available  for  many 
different  worthy  causes,  compliance 
with  the  regulation  provides  significant 
benefits  and  is  necessary  for  reducing 
significant  risks  to  health  care  workers. 

It  should  be  noted  that  there  are 
practical  boundaries  which  limit  the 
theoretical  applicability  of  social 
opportunity  costs.  It  would  be  inefficitiit 
and  impractical,  for  example,  to 
recommend  a  tax  on  health  care 
providers  enough  to  realize  over  $800 
million  in  revenue  which  could  then  be 
applied  to  realizing  more  beneficial 
social  goals  than  those  achievable  under 
the  rule. 


Nevertheless,  opportunity  cost 
remains  a  useful  analytical  tool,  but 
within  the  more  narrow  bend  of 
selecting  the  most  socially  beneficial 
goal  from  a  limited  range  of  social 
investments  realistically  open  to  health 
care  providers.  No  evidence  was 
presented  to  OSHA  during  the  public 
hearings  or  submitted  to  the  record  on 
this  rulemaking  which  stated  that  funds 
should  be  redirected  away  from 
occupational  disease  prevention  and 
control  to  other  more  desirable  and 
beneficial  projects  affecting  health  care 
workers.  Greater  benefits  achievable 
through  such  a  redirection  were  simply 
not  identified. 

This  regulation  will  prevent  illnesses 
and  fatalities,  which  reduces  total  health 
care  costs  in  addition  to  producing  large 
nonmonetizable  benefits  for  society.  The 
benefits  are  concentrated  in  the  health 
care  sector,  potentially  increasing  the 
efficiency  of  health  care  providers.  Pain 
and  grief  avoided  by  otherwise  infected 
workers  combine  with  other  direct 
benefits  to  employers  including  reduced 
insurance  premiums,  increased 
productivity,  and  lower  employee 
turnover  rates. 

From  a  regulatory  impact  perspective, 
OSHA  has  identified  the  costs  of 
compliance  with  the  bloodbome 
diseases  standard.  Compliance  costs 
include  expenditures  for  engineering 
controls,  work  practices,  personal 
protective  equipment,  training, 
vaccination,  post-exposure  follow-up, 
and  other  areas  of  risk  reduction.  As  a 
result  of  these  expenditures,  health  care 
providers  in  the  private  and  public 
sectors  will  help  to  ehminate  the  risk  of 
transmission  of  infectious  diseases, 
thereby  preventing  a  significant  number 
of  deaths  and  illnesses.  In  terms  of 
economic  impact,  compliance 
expenditures  represent  a  cost  to  society 
as  a  whole  that  will  result  in  some 
combination  of  higher  prices  for  health 
services,  a  reduction  in  profits  (to  some 
private  health  care  providers)  or  limits 
on  alternative  public  services. 

In  the  private  sector,  compliance 
expenditures  will,  in  the  short  term, 
direct  resources  toward  risk  reduction 
technologies  in  the  field  of  bloodbome 
diseases.  OSHA  believes  that 
unreasonable  risk  currently  exists  with 
regard  to  these  health  hazards  and  that 
anticipated  compliance  expenditures  are 
appropriate  and  justified.  In  an 
economic  sense,  the  social  decision  to 
regulate  constitutes  corrective  action 
needed  to  offset  imperfect  market 
conditions  unintentionally  created,  but 
nonetheless  real,  which  have  allowed 
health  care  providers  to  avoid  costs 
associated  with  protective  health 
measures  for  employees  in  the  work 


place.  Cost  avoidance  has  resulted 
because  necessary  perfect  market 
preconditions  (which  must  exist  in  order 
for  opportunity  cost  analysis  and 
decision  making  to  be  optimal)  have 
been  compromised  (worker 
compensation  limiting  employer 
liability)  or  do  not  exist  (perfect 
information  about  risk  and  labor 
mobility).  The  absence  of  perfect  market 
conditions  and  the  accompanying  need 
for  corrective  social  regulation  has  been 
more  fully  discussed  in  the  RIA  section 
on  Nonregulatory  Alternatives. 

In  response  to  this  rule,  OSHA 
expects  that  resources  in  the  private 
sector  will  be  shifted  from  lower  risk 
activities  to  risks  associated  with 
infectious  diseases.  In  effect,  time, 
equipment  and  personnel  will  be 
devoted  less,  in  the  short  run,  to 
activities  with  negative  health  impacts 
less  clearly  defined  or  with  risks  not  as 
pronounced  as  the  risks  identified  in  this 
RIA.  OSHA  recognizes  that  although 
this  resource  reallocation  may  impose 
transactions  costs  (costs  of  learning, 
establishing  contacts  with  vendors, 
trainers,  etc.)  on  Ae  private  sector  and 
on  society,  these  costs  are  not  expected 
to  significantly  impede  the  functioning 
of  health  care  markets  and  the 
institutional  relationships  between 
providers,  patients,  equipment  suppliers 
and  customers. 

To  the  extent  the  costs  can  be  passed 
through  the  system,  minor  price 
increases  may  be  felt  by  patients, 
customers  and  other  downstream 
recipients  of  health  services.  OSHA 
believes  that  spillover  benefits  will 
accrue  to  society  apart  from  the  direct 
benefits  attributed  to  the  standard.  The 
emergence  of  new  types  of  equipment 
and  technologies  to  prevent 
transmission  of  infectious  diseases  are  a 
likely  outcome  of  investments 
stimulated  by  this  rule.  Newer,  more 
efficient  PPE  and  engineering  controls 
will  replace  older  systems;  new 
technologies  and  applications  should 
lead  to  reductions  in  risk  in  other  types 
of  health  care.  Increased  information 
transfer  is  expected,  creating  stronger 
health  networks  and  a  more  highly 
developed  system  for  communicating 
advances  in  the  field. 

Very  little  employment  reallocation  is 
envisioned  under  this  standard. 
Enterprises  may  consider  cutbacks  in 
their  employment  of  receptionists,  lab 
technicians,  laundry  workers,  etc., 
perhaps  by  reducing  the  number  of 
hours  the  enterprises  are  open.  But  this 
will  be  countered  by  increased 
spending,  under  the  standard,  for  goods 
and  services — including  lab  tests  and 
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laundering  of  PPE  garments  by  the  same 
enterprises. 

In  sum,  OSHA  recognizes  that 
government  faces  opportunity  costs 
when  it  chooses  to  regulate  or  not  to 
regulate.  Where  the  costs  and  benefits 
of  private  actions  accrue  solely  to  those 
who  take  those  actions,  the  government 
ought  to  leave  those  actions  alone.  But 
where  private  and  public  actions  have 
externalities  in  the  form  of  harm  to 
private  citizens,  society  can  intervene  to 
assure  that  the  costs  of  adverse 
consequences  will  accrue  to  entities 
which  cause  them.  In  the  case  of 
occupational  safety  and  health,  public 
policy  makers  face  opportunity  costs  in 


the  choice  of  acting  to  intervene  or  not 
acting.  Government  action  imposes  cost 
on  firms  and/or  their  customers. 
Government  inaction  leaves  the  cost 
and  nonmonetizable  burdens  of 
inadequate  safety  and  health  on 
workers  and  the  general  public. 

The  standard,  in  effect,  "internalizes 
external  costs"  that  would  otherwise  be 
borne  by  society  and  individual  workers 
and  their  families.  The  standard  reduces 
costs  to  employers  of  workers  getting 
infected  (lower  turnover,  absenteeism, 
training  costs  and  insurance  premiums). 
Finally,  in  a  practical  sense,  no 
alternative  social  initiatives  affecting 
health  care  workers  provide  benefits 


which  exceed  those  projected  under  th« 
rule.  The  opportunity  cost  test  of 
choosing  the  option  which  maximizes 
benefits  and  minimizes  the  foregone 
advantages  of  rejected  options  has  been 
met  for  health  care  workers. 

Quantitative  Economic  Impacts 

Quantitative  estimates  of  the 
economic  impact  of  the  rule  on  each 
affected  sector  were  based  on  the  cost 
figures  presented  above,  information 
contained  in  the  public  record,  and  other 
published  financial  data.  Impacts  were 
computed  at  the  industry  level  and  are 
summarized  in  Table  VII-35. 


Table  VII-35.— Summary  of  Economic  Impacts 


Industry                     1 

Revenue, 

budget*  ($ 

rTMbon) 

Profits  •($ 
rtijion) 

Annual 
costs  ($ 
million) 

1 
Costs/ 
revenue  (%) 

Costs/ 
profits  •(•-) 

OfficAS  of  ohvsicians                                  ....... 

y    -^ 

90,000 

31,678 

45,872 

230,000 

4,446 

8,900 

325.5 

1,200 

744 

2,400 

1,500 

3.168 

5,400 

6,782 

(•) 

3,500 

4,800 

1,000 

17,300 

4,000 

8,500 

140 

2.774 

595 

*  5.533 

'  2.014 

1.159 

1.012 

325 

503 

19 

87 

45 

N/A 

N/A 

«75 

210 

606 

n 

'54 
99 

72 
N/A 
N/A 
N/A 
N/A 
N/A 

22 

143.99 

87.43 

69.78 

32191 

12.32 

11.45 

0.59 

2.31 

0.41 

10.66 

4.01 

4.36 

13.35 

8.64 

67.90 

6.32 

1.94 

6.01 

10.85 

15.01 

4.92 

0.47 

5.97 

1.87 

0.160 
0.276 
0.152 
0.140 
0.277 
0.119 
0.182 
0.192 
0.056 
0.444 
0.267 
0.138 
0.247 
0.130 
N/A 
0.181 
0.040 
0.601 
0.063 
0.375 
0.058 
0.338 
0.215 
0.314 

2602 

Offices  of  dantistft                          

::.„....: y - 

3.590 

z::::: :..._...zl .»„ 

4.577 

Hcisoitals                                    

"""■:. 1....J.. ._.. 

6.998 

Medical /dental  labs       J 

3.797 

H(vne  hAsKti  csra  * 

r 

2.106 

Hn^nirA  r.^m                                      

3.100 

2.637 

Drua  rehabilitation                       

0926 

Govomment  cfinics  •              

N/A 

N/A 

[ 

4.674 

Personnel  services 

Funefal  servicds 

.  L ............ 

6342 

1.454 

Health  units  in  industry 

r       — ^                 ~- 

N/A 

3991 

Lirwn  services               

? 

1962 

8383 

Police' -i 

N/A 

Fire  &  rescue  * 

rVwTArtiAnft  * 



N/A 
N/A 

Lilesaving' 

Schools '                                   

N/A 

N/A 

Waste  removal              

4.245 

•  Revenue  totals  represent  affected  facilities  only;  profit  totals  reflect  estimated  pre-tax  1989  totals  for  propoetary  establishments,  unless  noted  othendnse. 
'  Revenue  data  represent  non-public  agencies  only.  < 
'  Revenue  data  represent  public  agencies  only.  I 

•  Based  on  profit  margin  of  nursing  home  sector. 

•  Health  care  budgets  not  estimated. 
'Represents  commercial.  rKKXXxnmercial,  and  pharmaceutical  labs. 

•  Ratio  reflects  proortetary  firms,  unless  noted  othenwise. 
Source:  Occupauonal  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 


The  fi.iancial  information  appearing  in 
column  one  of  the  table  was  obtained 
from  the  sources  described  earlier  in  the 
Industry  Profile  section  of  this 
Regulatory  Impact  Analysis,  and  were 
adjusted  to  exclude  facilities  not 
affected  by  the  standard. 

The  information  appearing  in  column 
two  (estimated  pre-tax  profits)  was  also 
presented  earlier,  and  was  generated  by 
OSHA  based  on  Dun  and  Bradstreet 
financial  reports  and  corporate  tax 
schedules.  For  example,  with  regard  to 
physicians'  offices.  Dun  and  Bradstreet 
information  indicated  a  post-tax  profit 
margin  (exclusive  of  physicians' 


salaries)  of  5.5  percent.  To  calculate  pre- 
tax profits,  OSHA  first  applied  this  rate 
of  post-ta)f  profitability  to  the  estimated 
overall  revenue  of  affected 
establishments  ($90  billion)  to  obtain 
post-tax  profits.  Next.  OSHA  used 
corporate  tax  schedules  to  estimate  pre- 
tax profits. 

As  shown  in  the  table,  compliance 
costs  as  a  percentage  of  sector  revenue 
(or  budgets)  ranged  front  0.04  to  0.7 
percent  for  affected  establishments. 
Estimates  of  compliance  costs  as  a 
percentage  of  pre-tax  profits  were  less 
than  7  percent  for  most  sectors;  medical 
equipment  repair  facilities  would 


experience  the  largest  reduction  in" profit 
(8.4  percent).  These  estimates  apply  to 
the  average  firm  in  each  sector.  To  the 
extent  that  compliance  costs  reduce 
profits,  the  burden  on  the  marginal  firms 
may  be  greater. 

The  degree  to  which  affected  firm! 
will  either  incur  or  shift  compliance  : 
costs  depends  largely  on  the  competitive 
environment  in  which  the  firms  operate 
and  on  the  price  elasticity  of  demand  for 
the  firms'  services.  Where  the  ser%  ices 
offered  are  not  very  sensitive  to  price, 
affected  firms  can  successfully  raise 
prices  to  offset  increased  costs. 
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In  general,  when  considered  against 
recent  indicators  of  the  demand  for  and 
the  costs  of  the  types  of  services 
provided  by  establishments  which 
would  be  affected  by  the  rule,  the 
economic  impacts  of  the  standard  were 
not  judged  to  be  of  sufficient  magnitude 
to  threaten  the  existence  of  any  affected 
sector,  nor  were  impacts  judged 
sufficient  to  disrupt  or  otherwise 
adversely  alter  industry  structure. 

OSHA  presents  evidence  below  of 
strong  demand  for  health  care  services. 
Recent  trends  show  increasing 
expenditures  on  health  care  services 
during  a  period  of  rising  costs  to 
consumers.  As  described  below, 
expenditures  on  health  care  ser\'ices 
generally  were  estimated  to  have 
increased  at  rates  ranging  from  8  to  15 
percent  per  year  between  1987  and  1990. 
During  the  same  period,  costs  to 
consumers  also  increased,  at  rates 
ranging  from  6  to  11  percent.  Recent 
cost-containment  strategies  have 
resulted  in  trends  toward  more  cost 
effective  health  care  delivery 
mechanisms,  such  as  outpatient 
services.  Establishments  offering  such 
services  will  continue  to  experience 
strong  demand.  OSHA  believes  that 
while  cost  containment  is  a  growing 
concern  in  health  care  sectors,  some 
portion  of  the  costs  of  compliance 
associated  with  this  rule  will  be  passed 
forward  to  consumers.  Strong  demand 
will  also  assure  most  establishments  of 
long  term  viable  financial  position  with 
the  associated  ability  to  absorb 
compliance  costs,  if  necessary,  without 
experiencing  undue  harm. 

Some  have  expressed  concern  that  the 
provisions  of  the  standard  could  result 
in  a  decrease  in  the  productivity  of 
health  care  workers.  However,  OSHA 
believes  that  familiarization  with  the 
requirements  and  techniques  will 
restrict  time  lost.  Furthermore,  OSHA 
believes  any  decrease  in  productivity 
will  be  offset  by  the  peace  of  mind 
associated  with  a  safer  work  setting. 

OSHA  developed  a  composite 
compliance  indicator  to  assess  the  effect 
of  current  practices,  or  baseline  position, 
on  potential  differential  impacts  within 
industries  affected  by  the  rule.  In 
contrast  to  the  sometimes  widely 
divergent  profiles  of  current  practice 
obtained  in  connection  with  specific 
items  or  provisions  (discussed  above. 
Costs  of  Compliance),  OSHA's 
composite  indicator  showed  that  for 
most  sectors,  composite  compliance 
which  represented  a  weighted  average 
of  baseline  position  with  respect  to 
personal  protective  equipment,  training, 
and  hepatitis  B  vaccination,  was 
noimally  distributed.  This  characteristic 


reduces  the  potential  of  a 
disproportionate  economic  impact 
among  affected  establishments. 
Consequently,  the  relative  level  of  effort 
required  among  potential  competitors  to 
achieve  compliance  with  the  standard  is 
not  expected  to  vary  widely  for  most 
sectors.' 

An  additional  factor  affecting 
concentration,  differential  impact  due  to 
size,  was  also  considered;  however,  no 
significant  effect  was  found  (see 
Regulatory  Flexibility  Analysis). 

Following  is  a  sector  by  sector 
assessment  of  the  impacts  of  the  OSHA 
rule.  In  each  case,  OSHA  examined 
each  sector's  ability  to  pass  forward  or 
absorb  compliance  costs  from  existing 
margins.  Recent  trends  and  prevailing 
economic  conditions  are  addressed. 

Physicians'  Offices.  Compliance  costs 
were  estimated  to  be  0.16  percent  of 
affected  physician  office  revenues  and 
2.6  percent  of  profits.  This  latter  ratio, 
however,  may  not  be  a  meaningful 
indicator  of  economic  feasibility  for  this 
sector  because  most  physician  offices 
are  owner-managed,  and  current  tax 
laws  provide  strong  incentives  for 
distributing  income  as  salaries  or 
bonuses.  Adjusting  this  ratio  by  adding 
an  estimate  of  average  physicians' 
income  to  the  reported  office  profit 
shows  that  expected  compliance  costs 
represent  less  than  0.3  percent  of  total 
practitioner's  income.  Although  costs  of 
this  magnitude  would  not  result  in  a 
marked  disruption  in  this  sector  even  if 
borne  entirely  by  these  employers, 
evidence  strongly  suggests  this  sector 
will  not  bear  the  full  cost  burden. 

According  to  the  U.S.  Department  of 
Commerce,  expenditures  for  physicians' 
services  were  estimated  to  increase  at  a 
rate  of  15  percent  between  1989  and 
1990  [U.S.  Industrial  Outlook  1990,  U.S. 
Department  of  Commerce,  p.  49-1].  An 
increase  of  this  magnitude  in  the 
expenditures  for  physicians'  services 
during  a  period  in  which  the  costs  of 
those  services  were  estimated  to  have 
risen  7  percent  (as  reflected  in  the 
medical  care  services  component  of  the 
1989-1990  Consumer  Price  Index) 
indicates  that  fee  adjustments  in 
response  to  the  OSHA  rule  can,  to  some 
extent,  be  passed  forward  to  consumers 
and  third  party  payers.  (This  option  may 
be  more  limited  in  the  future  to  the 


*  OSHA't  composite  compliance  indicator 
represents  three  major  requirements  under  the 
standard,  and  has  been  used  as  a  proxy  for  overall 
baseline  position  for  the  purposes  of  this  analysis. 
OSHA  believes  this  statistic  to  be  a  reasonable 
indicator  of  overall  compliance  because  incremental 
costs  associated  with  the  three  provisions 
represented  in  the  indicator  were  consistently  found 
to  constitute  a  high  protion  of  affected 
establishments'  overall  incremental  compliance 
costs  (see  Costs  of  Compliance). 


extent  that  Part  B  reimbursements  under 
Medicare  are  restrained  in  an  attempt  to 
contain  health  care  costs.) 

Increases  in  the  costs  of  physicians' 
services  have  led  to  the  proliferation  of 
managed  care  systems,  which  have 
enabled  many  consumers  (those  with 
health  insurance)  to  retain  access  to 
care  at  reasonable  cost.  Though  the 
increase  in  the  cost  of  care  attributable 
to  the  OSHA  standard  is  estimated  to  be 
relatively  minor,  this  regulation  may 
reinforce  this  trend. 

Cost  pass-through  in  the  form  of 
higher  premiums  paid  by  consumers  or 
higher  co-payments  for  health  services 
may  lead  some  consumers  to  shift  away 
from  managed  care  plans  or  to  forgo 
preventive  care  altogether  [Ex.  6-612), 
Thus,  while  the  ability  of  establishments 
to  pass-through  some  of  the  costs 
associated  with  the  rule  was  indicated, 
certain  establishments  may  choose  to 
absorb  a  large  portion  of  the  costs  of 
compliance.  Current  levels  of  net  income 
were  estimated  to  be  sufficient  to  enable 
establishments  to  comply  fully>«ith  the 
rule. 

The  relative  level  of  effort  requirdid  to 
achieve  compliance  from  baseline 
conditions  was  not  judged  to  be  widely 
divergent  across  this  sector  most 
affected  establishments  are  at  a  modest 
baseline  compliance  position. 

Dentists'  Offices.  Dental  practices  will 
incur  compliance  costs  representing 
about  0.28  percent  of  revenues  and  3.6 
percent  of  estimated  profits.  After 
adjusting  this  ratio  to  reflect  the  average 
income  of  dentists,  the  expected 
compliance  costs  amount  to  less  than  1 
percent  of  total  net  income. 

In  contrast  to  physicians'  offices, 
almost  two-thirds  of  dental  revenues  are 
paid  by  direct  consumer  outlays  [Ex.  13, 
IV-11);  thus,  dentists  may  be  less  able 
than  most  other  health  care  providers  to 
pass  forward  the  costs  of  compliance. 
However,  impacts  on  net  income  were 
not  estimated  to  be  of  sufficient 
magnitude  to  cause  undue  harm  in  this 
sector. 

OSHA  bases  this  conclusion  on 
evidence  of  strong  consumer  demand  for 
dental  service.  Evidence  indicated 
consumer  dental  costs  increased  over  7 
percent  recently  (as  reflected  in  the 
medical  care  services  component  of  the 
1987-1988  Consumer  Price  Index); 
consumer  expenditures  also  [U.S. 
Industrial  Outlook  1990.  U.S. 
Department  of  Commerce,  p.  49-1);  and 
the  number  of  dental  practices  remained 
fairly  constant  during  the  period  (see 
Industry  Profile  above).  The  dental 
industry  has  been  stable  and 
competitive  despite  increasing  costs  to 
consumers  which  were  an  order  of 
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extent  that  Part  B  reimbursements  under 
ict  Medicare  are  restrained  in  an  attempt  to 

contain  health  care  costs.) 

Increases  in  the  costs  of  physicians' 
services  have  led  to  the  proliferation  of 
managed  care  systems,  which  have 
enabled  many  consumers  (those  with 
health  insurance)  to  retain  access  to 
care  at  reasonable  cost.  Though  the 
increase  in  the  cost  of  care  attributable 
to  the  OSHA  standard  is  estimated  to  be 
relatively  minor,  this  regulation  may 
reinforce  this  trend. 

Cost  pass-through  in  the  form  of 
higher  premiums  paid  by  consumers  or 
higher  co-payments  for  health  services 
may  lead  some  consumers  to  shift  away 
from  managed  care  plans  or  to  forgo 
preventive  care  altogether  [Ex.  6-612). 
Thus,  while  the  ability  of  establishments 
to  pass-through  some  of  the  costs 
associated  with  the  rule  was  indicated, 
certain  establishments  may  choose  to 
absorb  a  large  portion  of  the  costs  of 
compliance.  Current  levels  of  net  income 
were  estimated  to  be  sufficient  to  enable  , 
establishments  to  comply  fuITy^with  the 
rule. 

The  relative  level  of  effort  requir^  to 
achieve  compliance  from  baseline 
conditions  was  not  judged  to  be  widely 
divergent  across  this  sector  most 
affected  establishments  are  at  a  modest 
baseline  compliance  position. 

Dentists'  Offices.  Dental  practices  will 
incur  compliance  costs  representing 
about  0.28  percent  of  revenues  and  3.6 
percent  of  estimated  profits.  After 
adjusting  this  ratio  to  reflect  the  average 
income  of  dentists,  the  expected 
compliance  costs  amount  to  less  than  1 
percent  of  total  net  income. 

In  contrast  to  physicians'  offices, 
almost  two-thirds  of  dental  revenues  are 
paid  by  direct  consumer  outlays  [Ex.  13, 
IV-llj:  thus,  dentists  may  be  less  able 
than  most  other  health  care  providers  to 
pass  forward  the  costs  of  compliance. 
However,  impacts  on  net  income  were 
not  estimated  to  be  of  sufficient 
magnitude  to  cause  undue  harm  in  this 
sector. 

OSHA  bases  this  conclusion  on 
evidence  of  strong  consumer  demand  for 
dental  service.  Evidence  indicated 
consumer  dental  costs  increased  over  7 
percent  recently  (as  reflected  in  the 
medical  care  services  component  of  the 
1987-1988  Consumer  Price  Index); 
consumer  expenditures  also  [U.S. 
Industrial  Outlook  1990.  U.S. 
Department  of  Commerce,  p.  49-1);  and 
the  number  of  dental  practices  remained 
fairly  constant  during  the  period  (see 
Industry  Profile  above).  The  dental 
industry  has  been  stable  and 
competitive  despite  increasing  costs  to 
consumers  which  were  an  order  of 
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magnitude  above  those  required  by  the 
standard.  OSHA  concluded  that  a  0.28 
cost  to  revenue  increase  could  be 
absorbed  or  passed  forward  by  the 
dental  sector,  and  would  not  result  in 
industry  contraction  or  greatly  limit  the 
public's  access  to  care. 

In  its  post-hearing  brief,  the  American 
Dental  Association  (ADA)  argued  that 
the  standard  would  have  substantial 
.impacts  on  dentists'  profits  and.  more 
importantly,  would  limit  access  to 
dental  care  [Ex.  295.  pp.  46-52). 
However,  the  ADA  based  its  argument 
on  preliminary  estimates  of  the 
incremental  costs  of  compliance,  as 
calculated  by  OSHA  and  the 
Association.  OSHA  believes  these 
preliminary  calculations  and 
conclusions  do  not  present  a 
representative  picture  of  the  effects  of 
the  standard  on  the  industry.  The  ADA's 
arguments  also  demonstrated  the 
Association's  apparent 
misunderstanding  of  the  requirements 
and  intent  of  the  rule. 

First,  new  evidence  indicated  certain 
preliminary  estimates  incorporated  into 
OSHA  and  ADA  calculations  tended  to 
overstate  incremental  cost.  For  example, 
based  on  testimony  and  written 
submissions.  OSHA  revised  downward 
its  estimate  of  the  unit  cost  of  a 
disposable  mask,  a  frequently  used  item 
in  the  dental  profession  (see  Technical 
appendix  C,  Personal  Protective 
Equipment).  Also.  OSHA's  survey  found 
rates  of  current  compliance  to  be  higher 
than  originally  estimated  by  either 
OSHA  or  the  ADA." 

Second,  the  ADA  noted  that  "OSHA's 
[preliminary]  figure  is  understated  in  at 
least  one  important  respect.  It  ignores 
costs  for  dentists  who  are  not 
employees"  [Ex.  295.  p.  48).  Including 
incremental  costs  for  non-employee 
dentists  increased  the  ADA  cost 
estimates  by  approximately  30  percent 
[Ex.  20-665.  p.  28).  OSHA,  however, 
correctly  excluded  non-employee 
dentists  from  its  cost  analysis,  since  the 
Agency  may  only  enforce  its  standards 
when  an  employer-employee 
relationship  exists.  Dentists  for  whom 
the  standard  is  not  enforceable  may 
voluntarily  follow  precautions  required 
of  employees,  and  are  encouraged  to  do 
so.  but  no  cost  should  be  attributed  to 
the  standard  for  such  voluntary  activity. 

Further,  the  ADA  stated  that 
"data  *  *  *  indicate  that  on  average 
dentists  who  always  use  infection 
control  methods  charge  13.2  percent 


*  In  its  post-hearing  brief,  the  ADA  disputes  the 
validity  of  OSHA's  multisector  survey,  from  which 
rates  of  current  compliance  were  estimated  for  use 
in  this  fmal  analysis  [Ex.  295,  p.  20).  See 
Technological  Feasibility  for  a  complete  discussion 
of  the  representativeness  of  the  survey  result*. 


higher  fees  than  dentists  who  use  these 
methods  less  frequently"  [Ex.  20-665,  p. 
29).  OSHA  found  this  characterization  of 
the  potential  impacts  of  the  standard  to 
be  both  vague  and  misleading.  For 
example,  the  article  referenced  by  the 
ADA  concluded  that  "[ijn  general,  those 
dentists  who  always  use  [gloves,  masks, 
gowns,  and  protective  eyewear)  charge 
higher  fees  than  those  dentists  who  use 
these  methods  less  frequently"  [Ex.  20- 
665,  Appendix  6).  It  is  not  clear  from  this 
conclusion  how  the  author's  use  of  the 
words  "always"  and  "less  frequently" 
relate  to  the  requirements  of  the  OSHA 
rule.  The  OSHA  standard  does  not 
require  employees  to  use  gloves,  masks, 
gowns,  and  protective  eyewear  at  all 
times,  but  only  to  protect  against  blood 
exposure,  which  the  ADA  has  stated 
occurs  about  54  percent  of  the  time  [Ex. 
295.  p.  5,  fn.  3|.  Without  more  detailed 
explanation  to  clarify  the  referenced 
study,  it  is  possible  that  dentists  using 
the  infection  control  measures  "less 
frequently"  are  already  in  compliance 
with  the  standard.  No  indication  of  the 
relative  frequencies  of  occurrence 
among  dentists  who  "always"  use  the 
items  as  opposed  to  those  who  use  the 
items  "less  frequently"  is  provided. 

Finally,  data  reported  by  the  ADA  in 
connection  with  its  1988  survey  of 
attitudes  and  behavior  indicated  that 

(t]he;niost  important  reasons  cited  by  general 
denlist^for  not  using  barrier  techniques 
were:  loss  of  tactile  sense,  low  risk,  and 
difficulty  in  adapting  to  new  techniques.  Cost 
was  not  an  important  factor  in  this  decision — 
it  was  cited^only  1  percent  of  respondents 
as  the  most  important  reason.  [Ex.  282. 
Attachment  2B.  p.  556] 

This  finding  is  inconsistent  with  the 
notion  that  infection  control  procedures 
threaten  the  financial  health  of  the 
dcntsl  sector 

Thus,  OSHA  did  not  find  the  ADA 
arguments  persuasive,  and  relied 
instead  on  survey  results  and  other 
available  industry  information  in 
reaching  its  conclusion  of  no  significant 
impact. 

In  addition  to  the  direct  costs  of 
complying  with  the  standard,  dentists 
may  also  be  subject  to  increases  in  the 
costs  of  equipment  servicing.  OSHA 
estimated  that  equipment  repair  firms 
would  require  a  0.6  percent  increase  in 
revenues  in  order  to  fully  pass  through 
the  costs  of  the  standard  (see  below). 
Assuming  50  percent  of  the  costs  of 
compliance  for  the  medical  equipment 
repair  sector  were  attributable  to 
servicing  of  dental  equipment,  and 
assuming  100  percent  pass  through  to 
the  dental  sector,  dentists  costs  for 
equipment  servicing  would  increase 
from  $84  million  to  about  $87  million. 
Passing  this  cost  through  could  result  in 


an  increase  in  dentists'  fees  of  less  than 
0.01  percent. 

Thus,  OSHA  concluded  that  the 
impacts  of  the  standard  will  not  result  in 
disruption  of  the  dental  services  sector. 
Data  indicated  that  the  incremental 
costs  of  compliance  were  not  of 
sufficient  magnitude  to  significantly 
alter  either  supply  or  demand  for  dental 
services. 

Nursing  Homes/Residential  Care 
Establishments.  Compliance  costs  for 
nursing  homes  were  estimated  to  be  0.15 
percent  of  revenue  and  about  4.6  percent 
of  pre-tax  profits.  (Profits  for  proprietary 
homes  were  estimated  to  be  75  percent 
of  total  profits.)  Compliance  costs  for 
residential  care  facilities  were  estimated 
to  average  about  0.14  percent  of 
revenues  and  4.7  percent  of  profits. 

Nursing  homes  were  reported  to  be 
heavily  dependent  on  government 
reimbursement  programs,  particularly 
Medicaid  [Exs.  20-1356,  p.  5;  20-255.  p.  2; 
Tr.  9/21/89.  p.  46).  It  was  also  reported 
that  some  medicaid  programs  may  hot 
be  able  to  provide  adequate 
reimbursement  for  all  participants. 
United  Health,  Incorporated,  testified 
that  "[bjecause  of  the  demands  for  the 
allocation  of  limited  medicaid  dollars, 
the  nursing  home  industry  is  often  not 
provided  adequate  resources  to  meet  the 
current  care  demands"  [Tr.  10/18/89,  p. 
395).  Further,  it  is  not  likely  that  these 
facilities  will  benefit  from  increased 
reimbursements  in  the  short  term,  as  the 
portion  of  public  resources  allocated  for 
health  care  continues  to  be  limited  in  an 
effort  to  contain  costs. 

Though  this  dependency  on 
government  programs  ensures  that  "the 
burden  cannot  entirely  be  passed  on  to 
consumers"  [Tr.  9/21/89,  p.  46],  future 
conditions  should  favor  the  long  term 
care  establishments,  as  the  demand  for 
beds  rises  in  response  to  growth  in  the 
elderly  population  and  increased  life 
expectancy  (this  demand  is  reflected  by 
estimates  that  expenditures  on  nursing 
home  care  increased  at  an  average  rate 
of  approximately  11  percent  from  1987- 
90)  [U.S.  Industrial  Outlook  1990.  U.S. 
Department  of  Commerce,  p.  49-1.  -4). 
Limited  public  funds  and  increasing 
demand  could  result  in  industry 
concentration  with  fewer  but  larger, 
financially  stronger  facilities.  The  trend 
of  increasing  expenditures  in  a  period  of 
scarce  public  resources,  however,  also 
provides  evidence  that  at  least  some 
pass  through  to  private  payers  should  be 
possible  among  existing  establishments. 

OSHA's  composite  compliance 
indicator  showed  that,  in  the  nursing 
home  sector,  over  two-thirds  of 
surveyed  establishments  were  estimated 
to  fall  within  the  baseline  range  of  40  to 
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80  percent.  With  regard  to  residential 
care  facilities,  about  14  percent  of 
surveyed  establishments  were  estimated 
to  fall  within  the  lowest  baseline  range 
(0-10  percent).  Since  incremental  costs 
will  be  high  for  these  establishments, 
the  impact  of  the  standard  may  tend  to 
hasten  consolidation  in  this  sector. 

Overall,  OSHA  found  that  the  impacts 
associated  with  this  regulatory  action 
will  not  threaten  the  existence  of  the 
long  term  care  industry,  though 
restructuring  may  occur. 

Hospitals.  As  shown  in  Table  VII-35, 
OSHA  estimated  the  cost  of  the 
standard  at  0.14  percent  of  hospital 
revenues  and  7.0  percent  of  hospital 
profits.  Profit  impacts  were  computed 
for  proprietary  hospitals  only  (estimated 
to  constitute  about  22  percent  of  the 
facilities  in  this  sector)  and  were 
derived  assuming  an  average  total 
margin  of  2  percent.  Profits  for  hospitals 
were  estimated  to  be  Sl.012  billion  ($230 
billion  X  22%  X  2%). 

In  assessing  the  ability  of  hospitals  to 
pass  the  costs  of  compliance  forward  to 
consumers,  OSHA  examined  recent  data 
regarding  hospital  utilization,  hospital 
expenses,  and  consumer  expenditures. 
OSHA  found  that  overall  expenditures 
on  hospital  care  were  estimated  to  have 
increased  steadily  since  1987,  on  the 
order  of  9  percent  per  year  (U.S. 
Industrial  Outlook  1990,  U.S. 
Department  of  Commerce,  p.  49-1).  At 
the  same  time,  hospitals'  costs  rose  8-10 
percent  [1989  Hospital  Statistics, 
American  Hospital  Association,  p. 
xxxiii],  and  consumers  paid  7.5  percent 
more  for  hospital  services  (as  reflected 
in  the  medical  care  services  component 
of  the  1987-1988  Consumer  Price  Index). 
Revenues  also  increased  6.8  percent  in 
1987  and  9.3  percent  in  1988  [1989 
Hospital  Statistics,  American  Hospital 
Association,  p.  xxxiii-xxxiv]. 

These  data  indicated  that  hospitals 
have  succeeded  in  passing  on  to 
consumers  a  major  portion  of  their 
increased  expenses.  As  noted  by  OSHA 
in  its  preliminary  analysis  [54  FR  23106), 
third  party  payers  bear  a  high 
percentage  of  the  costs  of  hospital  care, 
and  it  is  likely  that  much  of  hospitals' 
cost  increases  were  passed  through  to 
such  payers.  This  conclusion  is 
supported  by  the  data  presented  above, 
which  indicated  demand  for  certain 
services  remained  strong  despite 
significant  Increases  in  the  costs  of  care. 

However,  to  raise  charges  (prices)  for 
inpatient  services,  hospitals  rely  on 
government  programs,  particularly 
Medicare,  for  increased 
reimbursements.  Cost  increases 
eventually  result  in  higher 
reimbursements  under  the  prospective 
payment  system  (PPS).  Testimony 


indicated,  however,  that  increases  in 
federal  medicare  payments  to  hospitals 
for  inpatient  services  are  not  likely  to  be 
sufficient  to  cover  all  cost  increases  [Tr. 
9/27/89,  pp.  58-59).  Thus,  OSHA 
estimated  that  full  pass-through  would 
not  be  possible. 

To  more  completely  assess  the  impact 
of  the  standard  in  such  an  environment, 
a  more  detailed  examination  of  the 
financial  condition  of  hospitals  and  the 
prevailing  trends  in  hospitals'  health 
care  delivery  strategies  was  undertaken. 

OSHA  first  examined  hospitals' 
performance  with  respect  to  inpatient 
services.  Average  occupancy  rates  for 
hospitals  averaged  65.5  percent  in  1988, 
with  the  smallest  hospitals  (6-24  beds) 
reporting  an  average  occupancy  of  32.8 
percent  for  the  same  year  [1989  Hospital 
Statistics,  American  Hospital 
Association,  p.  xxxii).  Hospital 
admissions  reported  for  1988  declined 
0.5  percent  from  the  previous  year, 
continuing  a  seven  year  downward 
trend  [1989  Hospital  Statistics, 
American  Hospital  Association,  p.  xxxi). 

These  reductions  in  admissions  and 
accompanying  drop  in  occupancy  were 
largely  due  to  WS.  which  have  set 
predetermined  fee  schedules  intended  to 
contain  the  escalating  costs  of  hospital 
care.  However,  while  the  volume  of 
inpatient  services  declined,  cost  per 
case  continued  to  increase  [1969 
Hospital  Statistics,  American  Hospital 
Association,  p.  xxxi). 

Hospitals"  inability  to  fully  recoup 
cost  increases  through  increased  PPS 
reimbursements  and  increased  patient 
charges  (cost  shitting)  resulted  in  a 
period  of  consolidation,  evidenced  by 
increases  in  the  closing  of  investor- 
owned  facilities  (which  accounted  for 
over  43  percent  of  community  hospital 
closures  in  1987)  and  by  accelerated 
growth  in  the  number  of  hospitals 
owned  or  managed  by  multi-hospital 
systems  ("Prospective  Payment 
Assessment  Commission",  Report  to  the 
Congress,  June  1988,  pp.  50,  51).  One 
example  of  a  multi-hospital  system  is 
Presbyterian  Health  Care  Systems. 
During  testimony  presented  in 
Washington,  D.C.  Mr.  Douglas 
Hawthorne  of  Presbyterian  Hospital  of 
Dallas,  the  "flagship"  facility  of  the 
system,  indicated  that  Presbyterian 
purchased  rural  hospitals  in  1976  and 
1984  [Tr.  9/27/89.  p.  154). 

To  survive,  hospitals  increased  their 
mix  of  services.  One  area  where 
demand  has  grown  significantly  is 
outpatient  services.  In  an  effort  to  soften 
the  financial  impacts  of  cost 
containment  strategies  imposed  on  the 
industry  by  third  party  payers,  hospitals 
began  to  treat  more  patients  on  an 
outpatient  basis  [1989  Hospital 


Statistics.  American  Hospital 
Association,  p.  xxv).  Consumer  demand 
for  outpatient  care  has  continued  to  rise. 
According  to  the  medical  services 
component  of  the  consumer  price  index, 
consumer  costs  for  hospital  outpatient 
services  increased  over  11  percent 
between  1989  and  1990;  it  appears  that 
hospitals  have  been  able  to  pass 
forward  to  outpatients  some  of  their  cost 
increases.  (Increases  In  charges  for 
outpatient  services  are  also  subject  to 
approval  by  Medicare,  (under  Part  B)). 

Hospitals  are  also  increasingly 
expanding  their  services  to  include  long- 
term  care  [1989  Hospital  Statistics, 
American  Hospital  Association,  p.  xxx], 
and  some  cost  pass  through  should  be 
possible  in  this  area. 

In  contrast,  hospitals  will  not  be  able 
to  pass  forward  any  of  the  costs  of  the 
rule  in  the  area  of  uncompensated  care. 
Hospitals  are  increasingly  providing 
uncompensated  care,  and  testimony 
presented  during  OSHA's  informal 
public  hearings  emphasized  this  fact  [Tr. 
9/27/89,  pp.  39,  229).  One  study  focused 
on  the  potential  increase  in 
uncompensated  care  in  the  treatment  of 
AIDS  patients  [Ex.  fr-€37). 

OSHA  found  it  unlikely  that 
compliance  costs  will  be  passed  forward 
in  full,  although  hospitals  should  be  able 
to  pass  forward  some  portion  of  the 
costs  of  compliance.  PPS  updates  have 
not  increased  reimbursement  limits 
enough  to  fully  compensate  for 
hospitals'  increased  expenses  with 
respect  to  inpatient  care  (and  may  not 
do  80  in  the  future).  Hospitals  have 
increased  the  volume  of  outpatient  and 
long-term  care  services  provided. 
Evidence  indicated  strong  demand  for 
these  services,  as  recent  trends  clearly 
demonstrate  that  consumers  and  third 
party  payers  have  borne  some  portion  of 
hospitals'  cost  increases.  Cost  increases 
associated  with  the  OSHA  standard 
represent  only  a  fraction  of  the  recent 
cost  increases  experienced  by  hospitals 
and  OSHA  concludes  that  the  effects  of 
passing  a  portion  of  the  costs  of 
compliance  forward  will  not  result  in  a 
significant  reduction  in  demand. 

Hospitals'  ability  to  absorb 
compliance  costs  which  cannot  be 
passed  forward  was  also  examined.  As 
noted,  a  fair  portion  of  hospitals'  cost 
increases  during  the  past  several  years 
were  absorbed,  resulting  in  declines  in 
patient  margins,  some  hospital  closings 
and  industry  consolidation.  (Patient 
margin  is  the  percentage  of  patient 
revenue  retained  after  expenses,  in 
contrast  to  total  margin,  or  the 
percentage  of  total  revenue  retained 
after  expenses.)  If  the  number  of 
indigent  patients  increases,  more 
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Statistics.  American  Hospital 
Association,  p.  xxv].  Consumer  demand 
for  outpatient  care  has  continued  to  rise. 
According  to  the  medical  services 
component  of  the  consumer  price  index, 
consumer  costs  for  hospital  outpatient 
services  increased  over  11  percent 
between  1989  and  1990;  it  appears  that 
hospitals  have  been  able  to  pass 
forward  to  outpatients  some  of  their  cost 
increases.  (Increases  1b  charges  for 
outpatient  services  are  also  subject  to 
approval  by  Medicare,  (under  Part  B)). 

Hospitals  are  also  increasingly 
expanding  their  services  to  include  long- 
term  care  [1989  Hospital  Statistics, 
American  Hospital  Association,  p.  xxx], 
and  some  cost  pass  through  should  be 
possible  in  this  area. 

In  contrast,  hospitals  will  not  be  able 
to  pass  forward  any  of  the  costs  of  the 
rule  in  the  area  of  uncompensated  care. 
Hospitals  are  increasingly  providing 
uncompensated  care,  and  testimony 
presented  during  OSHA's  informal 
public  hearings  emphasized  this  fact  [Tr. 
9/27/89,  pp.  39,  229].  One  study  focused 
on  the  potential  increase  in 
uncompensated  care  in  the  treatment  of 
AIDS  patients  (Ex.  6-637]. 

OSHA  found  it  unlikely  that 
compliance  costs  will  be  passed  forward 
in  full,  although  hospitals  should  be  able 
to  pass  forward  some  portion  of  the 
costs  of  compliance.  PPS  updates  have 
not  increased  reimbursement  limits 
enough  to  fully  compensate  for 
hospitals'  increased  expenses  with 
respect  to  inpatient  care  (and  may  not 
do  80  in  the  future).  Hospitals  have 
increased  the  volume  of  outpatient  and 
long-term  care  services  provided. 
Evidence  indicated  strong  demand  for 
these  services,  as  recent  trends  clearly 
demonstrate  that  consumers  and  third 
party  payers  have  borne  some  portion  of 
hospitals'  cost  increases.  Cost  increases 
associated  with  the  OSHA  standard 
represent  only  a  fraction  of  the  recent 
cost  increases  experienced  by  hospitals 
and  OSHA  concludes  that  the  effects  of 
passing  a  portion  of  the  costs  of 
compliance  forward  will  not  result  in  a 
significant  reduction  in  demand. 

Hospitals'  ability  to  absorb 
compliance  costs  which  cannot  be 
passed  forward  was  also  examined.  As 
noted,  a  fair  portion  of  hospitals'  cost 
increases  during  the  past  several  years 
were  absorbed,  resulting  in  declines  in 
patient  margins,  some  hospital  closings 
and  industry  consolidation.  (Patient 
margin  is  the  percentage  of  patient 
revenue  retained  after  expenses,  in 
contrast  to  total  margin,  or  the 
percentage  of  total  revenue  retained 
after  expenses.)  If  the  number  of 
indigent  patients  increases,  more 


hospitals  will  experience  financial 
problems  [T^.  12/19/89.  p.  852;  ll/l4/ 
89.  p.  318]. 

These  effects  do  not  appear  to  be 
evenly  distributed  among  the  nation's 
hospitals.  It  was  reported,  for  example, 
that  during  the  10  year  period  between 
1978  and  1988  the  number  of  urban 
community  hospitals  increased  by  1 
percent,  while  the  number  of  rural 
community  hospitals  decreased  by  12 
percent  [1989  Hospital  Statistics. 
American  Hospital  Association,  p.  xxvi]. 
This  was  most  likely  due  to  population 
shifts  and  the  differing  characteristics  of 
urban  and  rural  hospitals;  urban 
hospitals  tend  to  be  larger,  on  average, 
and  are  able  to  provide  a  greater  variety 
of  services;  smaller  hospitals  tend  to  be 
more  dependent  on  inpatient  revenue 
and  are  less  fmancially  stable. 

The  regulatory  impact  will  vary 
depending  on  a  particular  hospital's 
service  area,  current  practices  and 
means  of  fmancial  support.  For  example, 
rural  hospitals  lag  somewhat  behind 
urban  hospitals  in  current  practices; 
thus,  they  may  experience  slightly 
greater  impacts  in  attempting  to  comply 
with  the  standard  due  to  weak  baseline 
position.  Also,  some  rural  hospitals 
serving  relatively  isolated  communities 
may  not  be  able  to  alter  their  service 
mix  to  minimize  costs  and  increase 
/  consumer  expenditures.  However, 
Congress  and  the  Health  Care  Financing 
Administration  (HCFA)  identified  sole 
community  hospitals  (SCH)  as  one  group 
for  which  special  treatment  was 
justified  with  respect  to  PPS 
reimbursement  limitations.  SCHs,  or 
those  hospitals  which  constitute  "the 
primary,  and  often  the  only,  source  of 
inpatient  services  for  a  market  area" 
[Ex.  6-598,  p.  3]  are  reimbursed  in  a 
manner  which  "gives  greater  weight  to 
hospital-sfffecific  cost  factors"  and 
"become  eligible  for  special  payments  in 
the  event  of  a  significant  decrease  in 
volume"  [Ex.  6-598,  p.  3).  Thus,  it  is 
likely  that  these  hospitals  may  be  able 
to  pass  forward,  through  third  party 
payment,  a  larger  portion  of  any  cost 
increases  resulting  from  the  OSHA  rule. 
It  was  also  reported  that  rural  hospitals 
often  survive  because  of  strong 
community  support  [Ex.  13,  p.  IV-13]. 

Patient  mix  will  also  affect  a 
particular  hospital's  response  to  the  rule. 
Hospitals  with  a  larger  medicare  base 
and  which  provide  significant  amounts 
of  uncompensated  care  may  find  it  more 
difficult  to  pass  costs  forward,  even  as 
demand  for  services  continues.  One 
hospital's  representative  testified  that  70 
percent  of  all  patients  were  medicare, 
and  that  20  percent  fell  into  the 
uncompensated  classification  [Tr.  9/27/ 


89,  p.  40].  The  response  of  such  hospitals 
to  the  OSHA  rule  will  be  to  absorb  a 
larger  portion  of  the  costs  of  compliance. 

On  balance,  OSHA  found  the 
standard  to  be  economically  feasible  for 
hospitals,  but  believes  the  rule  will 
reinforce  the  present  trend  toward 
consolidation  and  service 
diversification.  Though  the  volume  of 
inpatient  services  has  declined,  the 
industry  responded  by  consolidating  to 
remove  excess  capacity,  and  by 
providing  more  outpatient  services  and 
long-term  care.  Demand  for  these 
alternative  services  should  allow  some 
portion  of  the  costs  of  this  standard  to 
be  passed  forward  to  consumers, 
particularly  in  the  case  of  larger 
hospitals,  as  they  are  more  likely  to  be 
able  to  offer  a  diverse  range  of  services. 
The  reduction  in  excess  capacity  will 
result  in  a  more  financially  stable 
industry  better  able  to  absorb  costs 
which  cannot  be  passed  forward. 

If  it  is  assumed  that  substantial 
portions  of  the  annual  compliance  costs 
incurred  by  blood  collection  and 
processing  centers,  personnel  service 
agencies,  linen  services,  and  medical 
equipment  repair  establishments  will  be 
passed  forward  to  hospitals 
(approximately  $25  million),  projected 
impacts  would  increase  by  only  about  8 
percent  (an  additional  0.01  percent  of 
revenues,  or  0.8  percent  of  profits).  The 
magnitude  of  these  impacts,  when 
contrasted  against  past  and  prevailing 
financial  trends  in  this  sector,  should 
not  present  hospitals  with  new, 
unmanageable  burdens. 

Also,  many  publicly  administered 
hospitals  will  not  be  affected  by  the 
standard.  It  was  estimated  that  about  10 
percent  of  hospitals  were  state,  county, 
or  city  funded  [Ex.  266).  Such  hospitals 
would  also  have  a  slight  competitive 
advantage  over  non-public  institutions. 
However,  as  noted  above,  the 
magnitude  of  cost  increases  associated 
with  the  standard  were  estimated  to  be 
relatively  small,  and  should  not  create 
significant  economic  hardship  for  most 
affected  hospitals. 

Medical  and  Dental  Laboratories.  The 
impacts  of  compliance  costs  were 
estimated  to  be  0.28  percent  of  revenues, 
or  3.8  percent  of  profits  for 
establishments  in  this  sector. 

The  response  of  labs  which  provide 
testing  services  to  other  health  care 
providers,  such  ps  physicians  and 
dentists,  will  most  likely  be  to  attempt 
to  pass  costs  forward  to  such  health 
care  professionals.  Since  data  indicated 
that  strong  demand  for  health  care 
services  should  enable  providers  to  pass 
some  portion  of  the  costs  associated 
with  the  rule  on  to  consumers.  OSHA 


estimated  that  some  portion  of  the 
compliance  costs  incurred  by  medical 
and  dental  labs  will  be  passed  on  as 
well.  Labs  billing  consumers  directly 
will  also  attempt  to  push  costs  forward. 

Since  some  consumers  may  forgo 
preventive  care  in  an  environment  of 
rising  charges.  labs  will  find  that  a  fair 
portion  of  the  costs  will  need  to  be 
financed  through  absorption.  OSHA's 
calculations  did  not,  however,  indicate 
profit  impacts  to  be  sufficient  to  cause 
disruption  in  this  sector.  Differential 
impacts  on  establishments  resulting 
from  their  low  baseline  position  could 
occur,  though  any  competitive  impact 
would  be  mitigated  by  the  overall  weak 
baseline  profile  of  the  industry. 

Other  Health  Care  Facilities.  Home 
health  care,  hospices,  freestanding 
hemodialysis  centers,  and  drug 
rehabilitation  centers  are  included  in 
this  sector.  As  shown  in  Table  VII-35, 
the  impacts  of  compliance  costs  on 
revenues  for  establishments  specializing 
in  outpatient  services  range  from  less 
than  one-tenth  of  1  percent  (drug 
rehabilitation  centers)  to  just  under  0.2 
percent  (hemodialysis  centers). 
Compliance  costs  represent  about  1 
percent  of  profits  for  drug  rehabilitation 
centers  and  about  3.1  percent  of  profits 
for  hospices. 

OSHA  finds  that  current  trends  in 
health  care  delivery  strategies  favor 
providers  which  treat  in  the  home  or  on  ' 
an  outpatient  basis.  The  demand  for 
home  health  services  has  grown  steadily 
recently.  The  Conunerce  Department 
reported  that  "spending  on  home  health 
care  has  been  growing  at  an  annual  rate 
of  about  20  percent  for  the  past  few 
years,"  reflecting  both  the  advancing 
age  of  the  population  and  incentives 
encouraging  alternatives  to 
institutionalization  (U.S.  Industrial 
Outlook  1990.  U.S.  Department  of 
Commerce,  p.  49-4].  Hospices  also 
provide  such  an  alternative. 

There  was  little  available  information 
on  dialysis  and  drug  rehabilitation 
center.  Since  these  establishments 
primarily  provide  services  on  an 
outpatient  basis.  OSHA  judged  the 
outlook  for  these  sectors  to  be 
financially  favorable.  Recent  financial 
information  published  by  Dun  and 
Bradstreet  indicated  dialysis  centers 
were  achieving  good  returns,  with 
median  firms  earning  in  excess  of  8 
percent  on  sales  (after  taxes)  in  1988 
and  1989.  Continued  demand  should 
ensure  the  ability  of  affected  centers  to 
finance  the  costs  of  the  rule  through  a 
combination  of  pass-through  and 
absorption. 

Health  Units  in  Industry.  OSHA 
estimated  total  costs  for  health  units  in 
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manufacturing  facilities  to  be  almost  $68 
million.  However,  these  costs  will  be 
shared  by  over  200,000  establishments. 
OSHA  concluded  that,  since  health  units 
are  typically  found  in  large  businesses, 
the  costs  associated  with  the  standard 
will  have  a  negligible  impact  on  affected 
manufacturing  plants  and  will  not  affect 
producers'  market  structure. 

Personnel  Services.  Compliance  costs 
for  personnel  firms  supplying  medical 
care  staff  and  service  employees  are 
estimated  at  0.25  percent  of  revenue  and 
6.3  percent  of  related  profits. 

Information  regarding  the  demand  for 
temporary  staffing  is  limited  and  mixed. 
On  the  positive  side,  the  continued 
emphasis  being  placed  on  outpatient 
and  home  care  services  should  provide  a 
growing  market  for  temporaries. 
Information  provided  by  the  Home 
Health  Services  and  Staffing 
Association  (HHSSA)  indicated, 
however,  that,  to  the  extent  that  families 
pay  for  home  care  services  out  of 
private  funds,  such  services  are  "very 
price-sensitive"  [Ex.  20-878,  p.  3]. 
In  contrast,  the  downturn  in  the 
demand  for  hospital  inpatient  services 
and  the  consoUdation  of  both  the 
hospital  and  long  term  care  sectors  have 
led  to  "a  decline  in  the  requests  for 
temporary  services  in  many  areas  of  the 
country"  [Ex.  20-878,  p.  3]. 

Thus,  OSHA  concludes  that  total 
pass-through  of  compliance  costs  may 
not  be  possible  for  establishments  in 
this  sector.  However,  some  avenues  for 
pass-through  should  be  available,  and 
continued  demand  for  home  and  long- 
term  care  should  enable  this  industry  to 
absorb  the  balance  of  the  economic , 
impacts  of  the  standard. 

OSHA's  composite  compliance 
indicator  suggests  that  a  substantial 
number  of  establishments  may 
experience  greater  impacts  due  to  a 
weak  baseline  position.  OSHA 
estimated  28  percent  of  all  surveyed 
establishments  to  have  achieved  an 
average  level  of  current  compliance 
which  was  10  percent  or  below. 
However,  since  over  70  percent  of 
establishments  surveyed  were  estimated 
to  have  achieved  a  baseline  position  of 
50  percent  or  below,  the  effects  of  a 
disproportionate  allocation  of 
incremental  costs  is  not  to  be  expected. 

Other  Related  Services.  These 
services  include  blood/plasma/tissue 
centers,  linen  supply  services,  medical 
equipment  repair  services,  and  funeral 
services.  With  regard  to  blood  products, 
OSHA  estimated  compliance  costs  to 
represent  0.8  percent  of  total  revenue. 
By  the  nature  of  their  product  and  the 
structure  of  the  blood  services  industry, 
full  pass-through  of  compliance  costs 
should  be  possible  for  this  sector.  The 


inelasticity  of  demand  for  blood 
products,  coupled  with  the  regional 
structure  of  the  industry  and  the 
absence  of  a  regulated  pricing  system, 
indicates  that  the  1  to  2  percent  increase 
in  costs  associated  with  the  standard 
will  be  passed  forward  to  the  consumers 
of  health  care,  third  party  payers  and.  to 
a  lesser  extent,  hospitals.  In  addition. 
OSHA's  composite  compliance  indicator 
did  not  suggest  a  great  potential  for  the 
disproportionate  allocation  of 
incremental  costs. 

In  the  linen  services  sector,  increases 
in  charges  equivalent  to  0.04  percent  of 
revenue  are  expected  to  be  passed 
forward  to  health  care  clients.  This 
conclusion  is  supported  by  evidence  in 
the  record  indicating  a  shift  away  from 
in-house  laundries  by  hospitals  toward 
contract  laimdry  services.  This  trend, 
which  has  been  taking  place  over  the 
past  5  to  10  years,  is  expected  to 
continue  [Ex.  20-106].  The  continued 
demand  for  linen  services  should  enable 
linen  service  establishments  to  pass 
forward  costs  associated  with  the  rule. 
The  cost  increase  should  not  eliminate 
the  advantage  realized  by  health  care 
establishments  utilizing  contract  linen 
services. 

Establishments  servicing  medical  and 
dental  equipment  are  also  in  a  strong 
position  to  pass  forward  most  or  all  of 
the  costs  associated  with  the  rule. 
OSHA  estimated  that  dental  offices 
should  be  able  to  absorb  any  costs 
passed  forward  by  equipment  repair 
establishments,  as  the  magnitude  of 
such  costs  were  estimated  to  be  a  very 
small  portion  of  dentists'  net  income. 
Similarly,  OSHA  estimated  the  hospital 
sector  to  be  able  to  manage  increases  in 
the  costs  of  equipment  repair  associated 
with  the  rule,  by  using  a  combination  of 
pass-through  and  absorption. 

OSHA  disagrees  with  the  American 
Dental  Trade  Association's  (ADTA) 
contention  that  the  OSHA  standard  will 
"create  a  strong  incentive  for  companies 
to  cease  repair  operations"  [Ex.  20- 
1144].  The  need  to  maintain  complex 
and  expensive  equipment  will  continue 
and  support  the  continued  demand  for 
establishments  with  expertise  in  this 
area. 

Some  equipment  repair 
establishments  may  find  their  poor 
baseline  position  to  be  a  disadvantage, 
as  thirteen  percent  of  surveyed 
establishments  were  estimated  to  have 
achieved  average  compliance  levels  of  0 
to  10  percent.  The  balance  of  affected 
establishments  were  estimated  to  have 
achieved  average  compliance  levels  of 
no  more  than  50  percent,  however,  thus 
reducing  the  potential  of  a  concentrated 
impact  of  the  rule. 


The  costs  of  compliance  in  the  funeral 
homes  sector  were  estimated  to  be  0.13 
percent  of  industry  revenue,  or  just 
under  1.5  percent  of  profits.  OSHA 
estimates  that  continued  demand  for  the 
services  provided  by  establishments  in 
this  sector  should  enable  them  to  push 
most  costs  of  the  rule  through  to  buyers. 
With  respect  to  the  rule's  possible  effect 
on  industry  structure,  OSHA's 
composite  compliance  indicator  did  not 
suggest  a  great  potential  for  the 
disproportionate  allocation  of 
incremental  costs. 

Research  and  Production  Facilities. 
OSHA  estimated  the  costs  of 
compliance  to  represent  0.18  percent  of 
total  revenues  and  4  percent  of  profits 
for  this  sector. 

Many  research  projects  are  supported 
by  public  funds,  such  as  those 
conducted  in  state  and  local  institutions 
of  higher  learning  or  in  association  with 
federal  grant  programs.  However, 
corporate  and  private  donations  are 
essential  in  both  public  and  private 
research.  Though  OSHA  has  no  data  on 
the  sensitivity  of  these  sources  of 
support  to  increases  in  the  costs  of 
performing  research,  it  is  anticipated 
that  the  ability  to  pass  costs  forward 
would  be  greater  for  establishments 
relying  more  heavily  on  corporate 
funding  than  on  public  grants.  Since 
evidence  was  presented  indicating  over 
one-half  of  the  estimated  research 
dollars  are  spent  on  research  performed 
by  private  labs  and  labs  in  the 
pharmaceutical  industry  [Ex.  13,  p.  1-44]. 
OSHA  believes  that  some  portion  of  the 
costs  of  compliance  will  be  passed 
forward  in  the  form  of  higher  prices  for 
corporate  products  or  services. 

Establishments  relying  primarily  on 
public  funding  for  research  may  be 
forced  to  absorb  the  costs  in  full. 
However,  costs,  as  percentages  of 
profits  and  revenues,  are  small  and  are 
not  expected  to  have  a  significant  effect 
on  the  ability  of  firms  to  operate. 

Waste  Removal.  OSHA  estimated  the 
costs  of  compliance  to  represent  just 
over  0.3  percent  of  industry  revenues 
and  approximately  4.2  percent  of  pre-tax 
profits. 

Generators  of  regulated  waste  have 
three  main  alternatives  with  respect  to 
disposal  of  such  waste.  First,  wastes 
may  be  rendered  noninfectious  prior  to 
disposal,  thus  enabling  generators  to  use 
a  general  waste  stream.  A  second  way 
many  generators  dispose  of  regulated 
items  is  to  incinerate  on  site.  Generators 
not  equipped  to  treat  or  incinerate  items 
on  site  will  be  required  to  have 
regulated  items  collected  and 
transported  off  site  for  subsequent 
disposal  or  treatment. 
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The  costs  of  compliance  in  the  funeral 
homes  sector  were  estimated  to  be  0.13 
percent  of  industry  revenue,  or  just 
under  1.5  percent  of  profits.  OSHA 
estimates  that  continued  demand  for  the 
services  provided  by  establishments  in 
this  sector  should  enable  them  to  push 
most  costs  of  the  rule  through  to  buyers. 
With  respect  to  the  rule's  possible  effect 
on  industry  structure,  OSHA's 
composite  compliance  indicator  did  not 
suggest  a  great  potential  for  the 
disproportionate  allocation  of 
incremental  costs. 

Research  and  Production  Facilities. 
OSHA  estimated  the  costs  of 
compliance  to  represent  0.18  percent  of 
total  revenues  and  4  percent  of  profits 
for  this  sector. 

Many  research  projects  are  supported 
by  public  funds,  such  as  those 
conducted  in  state  and  local  institutions 
of  higher  learning  or  in  association  with 
federal  grant  programs.  However, 
corporate  and  private  donations  are 
essential  in  both  public  and  private 
research.  Though  OSHA  has  no  data  on 
the  sensitivity  of  these  sources  of 
support  to  increases  in  the  costs  of 
performing  research,  it  is  anticipated 
that  the  ability  to  pass  costs  forward 
would  be  greater  for  establishments 
relying  more  heavily  on  corporate 
funding  than  on  public  grants.  Since 
evidence  was  presented  indicating  over 
one-half  of  the  estimated  research 
dollars  are  spent  on  research  performed 
by  private  labs  and  labs  in  the 
pharmaceutical  industry  [Ex.  13,  p.  1-44], 
OSHA  believes  that  some  portion  of  the 
costs  of  compliance  will  be  passed 
forward  in  the  form  of  higher  prices  for 
corporate  products  or  services. 

Establishments  relying  primarily  on 
public  funding  for  research  may  be 
forced  to  absorb  the  costs  in  full. 
However,  costs,  as  percentages  of 
profits  and  revenues,  are  small  and  are 
not  expected  to  have  a  significant  effect 
on  the  ability  of  firms  to  operate. 

Waste  Removal.  OSHA  estimated  the 
costs  of  compliance  to  represent  just 
over  0.3  percent  of  industry  revenues 
and  approximately  4.2  percent  of  pre-tax 
profits. 

Generators  of  regulated  waste  have 
three  main  alternatives  with  respect  to 
disposal  of  such  waste.  First,  wastes 
may  be  rendered  noninfectious  prior  to 
disposal,  thus  enabling  generators  to  use 
a  general  waste  stream.  A  second  way 
many  generators  dispose  of  regulated 
items  is  to  incinerate  on  site.  Generators 
not  equipped  to  treat  or  incinerate  items 
on  site  will  be  required  to  have 
regulated  items  collected  and 
transported  off  site  for  subsequent 
disposal  or  treatment. 
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Relatively  few  of  the  establishments 
affected  by  the  standard  generate 
enough  waste  to  justify  investment  in 
incineration  equipment,  with  the 
exception  of  hospitals,  on-site 
incineration  would  not  be  cost-effective 
for  most  facilities  faced  with  a  0.3 
percent  increase  in  transportation  costs. 
However,  OSHA  found  many  affected 
establishments  operate  autoclaves 
(steam  sterilization  equipment)  on-site. 
Generators  may  find  it  cost  effective  to 
invest  in  new  steam  sterilization 
equipment,  thus  altering  their  current 
treatment/disposal  strategy  to  minimize 
disposal  costs. 

In  the  case  of  hospitals,  data  from  one 
survey  indicated  that  80  percent  of 
infectious  (regulated)  items  were  treated 
before  disposal  (Ex.  6-609].  Many 
hospitals  appear  to  have  some  ability  to 
avoid  increased  collection/ 
transportation  costs  in  connection  with 
regulated  waste  items. 

Since  generators  of  regulated  waste 
can  avoid  some  or  all  of  the  costs 
associated  with  collection  and 
transportation  of  regulated  items,  OSHA 
estimates  that  the  incremental  costs  of 
compliance  incurred  by  waste  removal 
establishments  may  be  absorbed  by 
affected  firms.  The  impact  of  this 
absorption  is  not,expected  to  be  overly 
burdensome  to  thi«industry  sector. 

Public  ServicB'Sectors.  Compliance 
costs  for  goveminent  clinics, 
corrections,  police,  fire  and  rescue 
operations,  lifesaving,  and  schools  were 
estimated  to  amount  to  less  than  0.5 
percent  of  the  budgets  in  all  cases. 
Though  collective  increases  of  this 
magnitude  represent  increases  in  public 
expenditures  of  less  than  $0.50  per 
capita  for  state-plan  states,  local 
governments  may  choose  to  forgo  tax 
increases  and  procure  additional 


resources  for  public  services  affected  by 
the  standard  through  shifting  resources 
away  from  less  essential  services. 
Localities  choosing  to  finance 
compliance  costs  through  tax  increases 
or  service  charges  should  find 
incremental  tax  burdens  or  service 
charges  to  be  relatively  small. 

Regulatory  Flexibility  Analysis. 
Based  on  data  presented  by  Jack  Faucett 
Associates,  OSHA  preliminarily 
concluded  that  the  impact  of  the  rule  on 
small  businesses  would  be  similar  to 
that  found  for  the  affected  universe  as  a 
whole,  because  the  majority  of 
businesses  affected  are  small  [54  FR 
23107].  Table  VIl-36  shows  the 
estimated  percentage  of  affected 
establishments  by  sector  reporting 
annual  income  of  $3.5  million  or  less. 
The  table  reflects  how  hospitals  differ 
from  other  affected  industry  sectors,  and 
the  majority  of  the  revenues  in  five 
sectors  is  generated  by  larger 
establishments. 

Table  VII-36.— Sector  Composition— 
Smau  Establishments 


Table  VII-36.— Sector  Composition  - 
Smau  Establishments— Continued 


Industry 

Paroant 
o(  firms 

with 

ravanua 

oilass 

than 

S3.5 

million 

Pefcent 
o« 

ravanua 
from 
smalt 
busi- 
nass 

Funeral  Saivicaa - 

99.61 
91.63 

90 
14 

V 


Offices  of  Physicians 

Offices  of  Dentists 

Nursing  Homes ...... 

Hospitals 

Medical /Dental  Labs 

Outpatient  Care 

Honie  Health  Care 
Hospice  Care 
Drug  Rehabilitation 
Hemodialysts  Centers 

Residential  Care 

Personnel  Services 


99.32 
99.97 
87.47 
28.64 
98.59 
98.02 


97.80 
90.54 


Source:  Jack  Faucatt  Associatas. 

OSHA  compared  the  composite 
compliance  indicator  profiles  presented 
in  Technical  appendix  B  for  seven 
employment-size  categories  in  each 
surveyed  sector  (five  employment-size 
categories  were  developed  for  the 
hospital  sector).'"  By  examining  the 
baseline  profiles  of  smaller 
establishments,  or  the  extent  to  which 
smaller  establishments  have  already 
implemented  worker  protection 
measures,  insight  was  gained  with 
regard  to  smaller  establishments' 
relative  abilities  to  supplement  such 
measures  to  comply  with  the  rule. 
OSHA  used  the  profiles  to  generate  the 
information  presented  in  Table  VIl-37, 
the  implications  of  which  are  explained 
below. 


88 
88 
48 

2 
58 
45 


75 
34 


'"  Employment  size  catefjoriei  for  non-hospital 
sectors  were  0-4;  5-9;  10-19;  20-49;  50-99;  100-249: 
>250.  Emploj-ment  size  categones  for  hospitals 
were  1-49;  50-89;  100-249;  250-499.  >500.  Though 
OSHA's  bloodbome  pathogens  survey  was  not 
designed  to  produce  statiatical  estimates  by  size 
class,  the  compliance  estimates  discussed  here  are 
believed  to  be  generally  accurate  and  useful  for 
illustrative  purposes. 


Table  VII-37.— Smau  Establishment  Baseune  Analysis 


Industry 


Offices  of  Physicians 

Offices  of  Dentists 

Nursing  Homes ™. 

Medical /Dental  Labs 

Home  Health  Cara — 

'Hospice  Care 

Drug  Rehabilitation „_....„„ 

Hemodialysis  Centers ~ — 

Blood/Plasma/Tissue  Centers 

Residential  Care 

Personnel  Services ~.._~_ 

Funeral  Services -... 

Health  Units  in  Industry.. 

Research  Lat)S 


Medical  Equtpment  Repair.. 


Percentage  of  affected  est^ishments  with  fewer 
than 


10  employees 


76 
•1 


53 
IS 
36 

11 
17 
14 
11 
4 
89 
54 
17 
SO 


20  emplov<"«s 


89 
98 

2 
80 
31 
SO 
30 
55 
41 
29 

6 
96 
69 
39 
74 


SOamployaes 


98 
99 

17 
89 
64 
72 
80 
92 
70 
55 
13 
98 
92 
61 
97 


^ 


Percentage  of  affected  establishments  falling 
within  baseline  ranges  0-30  with  fewer  than 


lOamptoyeas 


92 
94 


67 

13 

75 

0 

0 

23 

17 

5 

100 

50 

34 

53 


20employaas 


98 

100 

3 

96 

27 

75 

33 

SO 

54 

45 

5 

100 

67 

SO 

73 


SO  empicyaes 


100 

100 

17 

96 

60 

100 

100 

100 

92 

76 

15 

100 

90 

67 

100 


•  Percentage  shown  reflects  percentage  of  establishments  with  fewer  than  250  employees. 
Source:  Otxupattonal  Safety  and  Health  Administration,  Office  of  Regulatory  Analysts. 
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As  shown  in  the  table,  OSHA 
included  in  the  analysis  establishments 
employing  fewer  than  10.  20,  or  50 
employees.  OSHA  sought  evidence  that 
smaller  establishments  were 
overrepresented  in  the  lower  baseline 
ranges  (0  to  30  percent  average 
compliance).  As  shown  in  Table  VIl-37, 
for  most  sectors,  this  was  not  the  case. 
For  example,  in  dentists'  offices, 
estabhshments  were  found  in  the  lowest 
baseline  ranges  in  proportion  to  their 
representation  in  the  universe  of 
affected  establishments  as  a  whole, 
regardless  of  employment-size  class. 
This  pattern  was  exhibited  by  many  of 
the  surveyed  sectors,  including  nursing 
homes,  home  health  care  facilities, 
personnel  service  establishments,  and 
medical  equipment  repair 
establishments.  In  three  sectors  (dialysis 
centers,  blood  centers,  and  residential 
care  facilities),  a  trend  toward  larger 
establishments'  overrepresentation  in 
the  lowest  baseline  ranges  was  found. 

However,  in  physicians'  offices, 
establishments  employing  10  or  fewer 
employees  made  up  92  percent  of 
establishments  falling  into  the  lower 
baseline  ranges  but  only  76  percent  of 
the  population  of  affected  entities. 
Smaller  establishments  in  the  hospice 
and  medical/ dental  laboratories  sectors 
also  appeared  to  lag  behind  larger 
establishments  with  respect  to  employee 
protection  against  infectious  agents. 

These  figures  suggested  that,  for  most 
sectors,  smaller  establishments 
generally  have  not  experienced  greater 
difficulty  in  implementing  employee 
protection  measures  relative  to  larger 
establishments.  Nevertheless,  in  some 
sectors,  smaller  establishments  may 
need  a  relatively  greater  effort  than 
larger  facilities  in  achieving  compliance. 
However.  OSHA's  baseline  profile  also 
indicated  that  a  substantial  number  of 
small  facilities  fall  into  the  higher 
compliance  ranges  in  these  sectors; 
small  size  alone  did  not  preclude 
implementation  of  voluntary  employee 
protection  measures.  For  example,  67 
percent  of  surveyed  physicians'  offices 
with  fewer  than  10  employees  were 
estimated  to  have  achieved  a  baseline 
position  exceeding  30  percent,  and 
almost  one-third  were  estimated  to  have 
achieved  a  baseline  position  exceeding 
50  percent. 

"Thus,  OSHA  did  not  find  smallness 
associated  with  an  inability  to  comply 
with  the  rule  or  to  necessarily  place 
small  establishments  at  competitive 
disadvantage  under  the  rule. 

With  regard  to  the  hospital  sector, 
small  firms  make  up  about  29  percent  of 
the  affected  universe  when  revenue  is 
used  as  the  primary  criterion  to 
establish  size.  However,  OSHA's 


baseline  analysis  indicated  only  4 
hospitals  have  failed  to  achieve  an 
average  compliance  level  of  31  percent. 
Though  these  four  hospitals  all  reported 
fewer  than  250  employees  and  fewer 
than  300  operating  beds,  hospitals  of  this 
size  constituted  over  25  percent  of  all 
hospitals  included  in  the  analysis. 

Thus,  while  smaller  hospitals'  limited 
ability  to  diversify  could  be  a  potential 
disadvantage  in  their  attempts  to  pass 
compliance  costs  forward,  it  does  not 
appear  that  they  lag  behind  larger 
hospitals  to  any  significant  extent  in 
their  ability  to  provide  employees  with 
protection  against  infectious  hazards. 

These  findings  support  OSHA's 
earlier  assessment  with  regard  to 
regulatory  flexibility.  Based  on  these 
findings,  OSHA  reaffirms  its  conclusion 
that  impacts  on  small  businesses  will 
generally  conform  to  the  impacts  of  the 
standard  upon  the  affected  universe  as  a 
whole.  Though  some  smaller 
establishments  may  experience  impacts 
which  exceed  those  placed  upon 
competitors,  differential  impacts  should 
not  alter  industry  structure  to  any 
significant  degree. 

G.  Nonregulatory  Environment  and 
Regulatory  Alternatives 

1.  Introduction 

Under  the  requirements  of  Executive 
Order  12291  and  the  Office  of 
Management  and  Budget  (OMB) 
guidelines  for  its  implementation, 
regulatory  agencies  must  consider 
nonregulatory  alternatives  when 
reviewing  a  standard.  Many  proposals 
have  been  advanced  as  solutions  to  the 
complex  problem  of  reducing 
occupational  health  hazards  and  the 
attendant  economic  burden  they  place 
on  affected  workers,  employers,  and 
society  at  large.  While  these  proposals 
form  a  continuum  in  their  distribution  of 
costs  and  benefits,  they  generally  fall 
into  categories  based  on  the  degree  to 
which  market  forces  are  relied  on  to 
reduce  workplace  hazards. 

2.  Worker's  Compensation  and  Tort 
Liability 

Some  market-based  approaches  for 
dealing  with  occupational  illness  rely  on 
the  theory  that  workers'  compensation 
and  tort  liability  provide  adequate 
incentives  for  employers  with  high 
injury  and  illness  rates  to  improve 
workplace  conditions.  Workers' 
Compensation  programs,  however,  are 
generally  not  adequate  to  ensure  an 
efficient  allocation  of  health  resources. 
The  rates  charged  employers  tend  not  to 
serve  as  an  economic  incentive  as  only 
20  percent  of  all  firms  (mostly  large 
firms]  are  experience  rated.  Since  the 


universe  of  establishments  effected  by 
the  bloodbome  pathogens  standard 
consists  predominantly  of  small 
establishments,  it  would  be  unlikely  that 
many  workplaces  would  bo  rated. 

Additional  obstacles  to  Workers' 
Compensation  providing  incentives  for 
workplace  health  and  safety  are  the 
usual  limitation  of  benefits  to  less  than 
two-thirds  of  weekly  wages,  restricted 
permanent  disability  benefits,  and 
limited  survivor  benefits. 

This  situation  is  further  complicated 
by  the  nature  of  occupational  diseases, 
which  may  take  years  to  develop.  For 
example,  the  long  latency  period  prior  to 
the  development  of  acquired 
immunodeficiency  syndrome  (AIDS) 
may  make  it  difTicult  to  obtain  Workers' 
Compensation  benefits  for 
occupationally  induced  illness. 

In  short,  the  Workers'  Compensation 
system  does  not  provide  adequate 
incentives  for  employers  to  invest  in  a 
more  healthful  workplace  because 
benefits  are  below  the  actual  costs  of 
injury,  and  because  premiums  for 
individual  firms  do  not  directly  hinge  on 
the  level  of  risk  they  impose.  The 
economic  costs  not  borne  by  the 
employer  are  shifted  to  the  employee, 
their  families,  or  to  society  as  a  whole 
through  social  security  or  welfare 
programs. 

The  threat  of  litigation  under  tort 
liability  has  also  been  propounded  as  an 
effective  market  incentive  to  provide  a 
more  healthful  work  environment.  The 
potential  effectiveness  of  tort  liability, 
however,  is  limited  by  the  fact  that,  in 
most  instances,  workers  are  precluded 
from  suing  employers  by  Workers' 
Compensation  statutes.  Moreover, 
workers  often  cannot  afford  to  forgo 
Workers'  Compensation  benefits  while 
awaiting  settlement,  especially  when 
there  is  a  low  probability  of  winning  the 
lawsuit.  In  addition,  workers  may  not  be 
able  to  afford  the  costly  legal  fees 
associated  with  protracted  litigation. 
Indeed,  the  threat  of  litigation  may  have 
the  effect  of  suppressing  information, 
especially  when  employers  are 
vulnerable  to  third-party  liability  suits. 
Thus,  the  probability  of  a  successful 
outcome  from  litigation  involving  an 
occupational  illness  is  small  due  to  the 
absence  of  definitive  information 
concerning  hazards  and  the  related 
difficulty  of  proving  employer 
negligence. 

3.  Private  Markets 

Neoclassical  economics  assumes  that 
a  perfectly  functioning  labor  market  will 
efficiently  allocate  occupational  safety 
and  health  resources  and  that 
government  intervention  is  warranted 
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the  bloodbome  pathogens  standard 
consists  predominantly  of  small 
establishments,  it  would  be  unlikely  that 
many  workplaces  would  bo  rated. 

Additional  obstacles  to  Workers' 
Compensation  providing  incentives  for 
workplace  health  and  safety  are  the 
usual  limitation  of  benefits  to  less  than 
two-thirds  of  weekly  wages,  restricted 
permanent  disability  benefits,  and 
limited  survivor  benefits. 

This  situation  is  further  complicated 
by  the  nature  of  occupational  diseases, 
which  may  take  years  to  develop.  For 
example,  the  long  latency  period  prior  to 
the  development  of  acquired 
immunodeficiency  syndrome  (AIDS) 
may  make  it  difficult  to  obtain  Workers' 
Compensation  benefits  for 
occupationally  induced  illness. 

In  short,  the  Workers'  Comi)ensation 
system  does  not  provide  adequate 
incentives  for  employers  to  invest  in  a 
more  healthful  workplace  because 
benefits  are  below  the  actual  costs  of 
injury,  and  because  premiums  for 
individual  firms  do  not  directly  hinge  on 
the  level  of  risk  they  impose.  The 
economic  costs  not  borne  by  the 
employer  are  shifted  to  the  employee, 
their  families,  or  to  society  as  a  vifhole 
through  social  security  or  welfare 
programs. 

The  threat  of  litigation  under  tort 
liability  has  also  been  propounded  as  an 
effective  market  incentive  to  provide  a 
more  healthful  work  environment.  The 
potential  effectiveness  of  tort  liability, 
however,  is  limited  by  the  fact  that,  in 
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Compensation  statutes.  Moreover, 
workers  often  cannot  afford  to  forgo 
Workers'  Compensation  benefits  while 
awaiting  settlement,  especially  when 
there  is  a  low  probability  of  winning  the 
lawsuit.  In  addition,  workers  may  not  be 
able  to  afford  the  costly  legal  fees 
associated  with  protracted  litigation. 
Indeed,  the  threat  of  litigation  may  have 
the  effect  of  suppressing  information, 
especially  when  employers  are 
vulnerable  to  third-party  liability  suits. 
Thus,  the  probability  of  a  successful 
outcome  from  litigation  involving  an 
occupational  illness  is  small  due  to  the 
absence  of  defmitive  information 
concerning  hazards  and  the  related 
difficulty  of  proving  employer 
negligence. 

3.  Private  Markets 

Neoclassical  economics  assumes  that 
a  perfectly  functioning  labor  market  will 
efficiently  allocate  occupational  safety 
and  health  resources  and  that 
government  intervention  is  warranted 


only  when  a  market  failure  occurs. 
According  to  this  view,  workers  will 
bargain  for  wages  which  will 
compensate  for  their  expected  losses  as 
a  result  of  occupational  risks,  while 
employers  will  reduce  the  risks  in  order 
to  reduce  their  labor  costs.  This  theory 
typically  assumes  perfectly  competitive 
labor  markets  in  which  workers,  having 
perfect  knowledge  of  job  risks  and  being 
pei^ectly  mobile  between  jobs, 
command  wage  premiums  that  fully 
compensate  them  for  the  risk  of  a  future 
occupational  illness.  Theoretically,  the 
cost  of  occupational  illness  is  borne 
initially  by  the  firms  responsible  for  the 
unhealthy  workplace  and,  ultimately,  by 
the  consumers  who  pay  higher  prices  for 
the  final  goods  and  services  produced 
by  the  firms.  With  all  costs  internalized, 
private  employers  have  an  incentive  to 
reduce  the  level  of  risk  in  the  workplace 
wherever  the  cost  of  doing  so  is  less 
than  the  cost  of  the  expected  illness. 
The  resultant  level  of  health  protection 
is  considered  "efficient"  in  that  it 
uiinimizes  the  sum  of  the  costs  of  health 
protection  and  of  illness. 

There  is  mixed  evidence,  however,  on 
the  extent  to  which  workers  are 
compensated  for  on-the-job  health 
hazards.  Although  a  number  of  wage 
surveys  have  found  that  many  riskier 
occupations  do  receive  wage  premiums, 
no  empirical  stales  necessarily  imply 
that  workers  are  fully  compensated  for 
bearing  such  risk.  There  are  several 
reasons  why  wage  differentials  may  not 
correspond  to  the  actual  occupational 
risk  to  which  the  worker  is  exposed. 

Perfectly  competitive  markets,  which 
require  fully  informed  individuals, 
mobile  resources  and  internalized  costs, 
do  not  exist  in  all  labor  markets.  While 
job  health  resources  would  be  supplied 
by  the  private  market  under  perfect 
market  conditions,  these  conditions  are 
rarely  met.  Thus,  one  rationale  for  the 
need  for  government  regulation  to 
reduce  occupational  illness  is  to  correct 
for  the  "market  failure"  due  to  the 
absence  of  accurate  risk  information, 
the  immobility  of  labor,  and  the 
extemalization  of  part  of  the  social 
costs  of  worker  illness  or  death.  These 
factors  lead  to  an  undersupply  of 
investment  in  occupational  health 
protection. 

The  problem  of  imperfect  information 
regarding  job  hazards  exists  in  many 
workplace  settings.  Most  occupational 
illnesses  are  only  statistically 
associated  with  specific  jobs.  The 
incidence  of  a  particular  malady  in  a 
group  of  workers  is  higher  than  in  the 
general  population.  It  is  very  difficult  to 
predict  illness  on  a  case-by-case  basis. 
Cause  and  effect  analysis  by  long 


latency  periods  for  many  diseases. 
Persons  exposed  to  particular  risks  may 
not  know  precisely  what  those  risks  are 
and  may  either  overestimate  or 
underestimate  them.  Without  knowing 
exact  levels  of  risk  it  is  not  possible  to 
successfully  negotiate  wage  differentials 
which  adequately  compensate  for 
accepting  that  level  of  risk.  Illness  and 
health  effects  data  often  are  of  poor 
quality  and  private  firms  have  little 
incentive  to  improve  or  disseminate 
them.  Where  data  are  available,  they 
are  seldom  presented  in  terms  that 
would  help  workers  to  make  informed 
decisions.  Moreover,  even  if  such  data 
were  available,  workers  may  not  be  able 
to  translate  them  into  a  probability  of 
disability  or  death.  If  workers  cannot 
adequately  evaluate  their  individual 
risks,  their  ability  to  bargain  effectively 
with  their  employers  for  compensation 
or  for  healthier  working  conditions  is 
severely  impaired. 

The  problem  of  imperfect  information 
dissemination,  while  common  to  all 
areas  of  safety  and  health,  is 
particularly  pronounced  for  health  risks. 
Adverse  health  effects  caused  by 
exposure  to  hazardous  substances  may 
have  symptoms  similar  to  diseases 
which  are  not  necessarily 
occupationally  related.  This  complexity 
precludes  informed  decisions  being 
made  based  on  the  likely  consequences 
of  occupational  exposure  to  harmful 
substances  or  conditions. 

Another  cause  of  market  inefficiency 
is  inadvertently  created  by  entitlements 
under  Social  Security  disability  and 
other  social  welfare  programs.  Although 
these  programs  do  not  affect 
occupational  risk,  they  in  fact  absorb 
part  of  the  loss  produced  by  job-related 
illness  and  injury,  in  tiUTi  fixing  part  of 
the  cost  of  occupational  risk  on  the 
general  public  rather  than  on  the 
workers  and  employers  who  negotiate  in 
the  labor  market.  To  the  extent  that  the 
public  pays  for  the  consequences  of  risk, 
workers  in  hazardous  jobs  will  have  a 
smaller  incentive  to  bargain  for 
compensating  wage  differentials. 
Reduced' wage  differentials  lessen  the 
incentive  to  abate  the  hazard.  Thus,  one 
of  the  reasons  that  the  private  market 
does  not  perform  perfectly  in  reducing 
accident  and  illness  rates  is  that 
workers  and  employers  have  been 
allowed  to  externalize  the^^osts  of 
workplace  illness  and  injury  to  society 
in  general. 

A  perfectly  competitive  labor  market 
also  requires  that  workers  have  the 
ability  to  move  freely  from  job  to  job 
with  few  transaction  costs.  But, 
localized  demand  for  occupational  skills 
and  widespread  fears  of  unemployment 
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restrict  labor's  ability  to  bargain  for 
safer  workplace  conditions.  Considering 
the  substantial  loss  of  income  resulting 
from  prolonged  periods  of 
unemployment,  the  practical  choice  for 
many  workers  is  not  between  a  safe  ipb 
and  a  more  hazardous  but  higher  paying 
job,  but  rather  between  employment  and 
unemployment  at  whatever  the 
prevailing  rate  of  pay  and  risk.  The  high 
cost  of  relocation,  the  cost  of  breaking 
family  and  community  ties,  and  the 
growth  of  institutional  factors  such  as 
pension  plans  and  seniority  rights  also 
elevate  the  cost  of  job  transfer.  Thus,  for 
situations  in  which  wages  are  more 
responsive  to  the  demands  of  more 
mobile  workers  (who  tend  to  be  younger 
and  perhaps  less  aware  of  job  risks], 
hazard  premiums  for  the  average  worker 
will  not  be  fully  compensating,  and  the 
obtained  level  of  health  will  be  less  than 
that  required  for  economic  efnciency. 

4.  Action  taken  by  Employers  Based  on 
Non-enforceable  Guidelines 

In  1987,  the  Centers  for  Disease 
Control  (CDC)  of  the  United  States 
Department  of  Health  and  Human 
Services  (HHS)  published  guidelines  for 
safety  when  working  with  blood  or  other 
potentially  infectious  materials.  Though 
research  performed  by  OSHA  indicated 
that  some  level  of  worker  protection  has 
been  instituted  in  most  establishments 
where  exposure  to  infectious  substances 
occurs,  this  information,  together  with 
comments  received  by  the  public, 
clearly  demonstrates  that  non- 
enforceable  guidelines  will  not  result  in 
an  adequate  level  of  protection  to  the 
nation's  health  care  and  public  safety 
workforce. 

To  ensure  the  best  possible  protection 
to  the  population  at  risk  to  bloodbome 
pathogens,  an  integrated  system  of 
controls,  procedures,  training,  and 
medical  measures  are  required,  and  the 
OSHA  standard  was  designed  to  be 
implemented  in  such  a  fashion.  Though 
current  practices  with  regard  to  the  use 
of  gloves  by  affected  workers  were 
found  to  be  largely  in  compliance  with 
the  OSHA  rule,  adequate  levels  of 
training  were  found  less  often.  Training 
in  the  appropriate  use  of  gloves  is  an 
important  component  of  the  rule. 

In  the  absence  of  this  regulatory 
option,  significant  gaps  will  remain  in 
many  establishments'  worker  protection 
programs.  Enforceable  workplace 
standards  will  ensure  that  employers 
will  institute  a  complete  set  of  risk 
reduction  policies  and  procedures,  the 
most  effective  and  efficient  way  to 
maintain  a  safe  and  healthful 
workplace. 


64068 


Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations 


5.  Other  Regulatory  Alternatives 

Since  universal  precautions  were 
introduced  by  CDC,  the  concept  has 
received  overwhelming  support  by 
worker  and  industry  groups  alike.  In 
light  of  such  evidence,  OSHA  concluded 
that  the  most  effective  regulatory 
approach  for  limiting  exposure  to 
bloodbome  infectious  agents  was  to 
mandate  the  adoption  of  universal 
precautions,  a  system  whereby  all  blood 
and  other  materials  which  may  contain 
bloodbome  pathogens  are  considered 
potentially  infectious. 

However,  while  the  concept  of 
universal  precautions  is  generally 
acknowledged  as  prudent  and  effective, 
OSHA  determined  that  a  more  complete 
worker  protection  program  would  be 
required  to  ensure  maximum  worker 
protection.  That  is.  while  universal 
precautions  are  a  necessary  element  in 
any  comprehensive  program  where 
exposure  to  blood  is  to  be  Hmited,  the 
concept  is  not  in  itself  sufficient  if 
worker  safety  is  to  be  maximized. 

Thus,  OSHA  has  also  required  the 
hepatitis  B  vaccine  to  be  offered  to 
occupationally  exposed  employees  free 
of  charge.  Three  alternatives  to  this 
requirement  were  considered.  First, 
OSilA  considered  limiting  the 
population  of  workers  offered  the 
hepatitis  B  vaccine  to  that  portion  of  the 
affected  workforce  occupationally 
exposed  an  average  of  once  a  month  or 
more.  OSHA's  second  alternative  was  to 
require  all  employers  to  offer  the 
vaccine,  free  of  charge,  to 
occupationally  exposed  workers, 
regardless  of  frequency  of  exposure.  A 
third  alternative  would  be  to  mandate 
the  vaccination  of  all  exposed 
employees.  However,  this  alternative 
would  not  protect  workers  from  other 
bloodbome  pathogens. 

A  review  of  public  comment  and 
testimony  indicated  strong  support  for 
the  second  of  the  three  alternatives 
listed  above.  If  vaccine  eligibility  had 
been  based  on  monthly  exposure,  many 
workers  at  risk  would  not  have  qualified 
for  the  vaccine.  OSHA  chose  to  mandate 
that  employers  offer  the  hepatitis  B 
vaccine  to  all  occupationally  exposed 
workers. 

OSHA  also  considered  mandating 
specific  control  methods  or  technologies 
for  worker  protection.  However,  while 
specification  standards  may  be 
appropriate  for  processes  or  systems 
incorporating  minimal  variation  in  tasks 
and  predictable  hazards,  such  a 
regulatory  approach  would  not  be  well 


suited  to  health  and  emergency  care 
workplaces.  Most  sectors  providing 
health  care  and  related  services  require 
employees  to  confront  an  array  of 
potentially  hazardous  scenarios,  many 
of  which  are  unpredictable  or 
unanticipated.  Prescribing  strict 
procedural  or  technological 
requirements  in  a  hospital,  where 
workers  consistently  face  unique  and 
varied  exposure  situations,  would  invite 
conflict  between  specific  rule 
requirements  and  the  need  to  provide 
essential  health  care  services.  Strict 
requirements  in  association  with  such  a 
dynamic  environment  would  become 
outdated,  as  new  treatments  and 
advances  in  medical  science  are 
implemented. 

Thus,  OSHA  has  drafted  a 
performance  oriented  standard,  allowing 
employers  to  craft  the  most  protective 
and  cost  effective  programs  possible. 
OSHA  is  confident  that  employers  will 
be  able  to  minimize  risk  to 
occupationally  exposed  workers  by 
training  workers  to  employ  effective  and 
efficient  risk  reduction  techniques,  such 
as  work  practices  to  reduce  the  potential 
for  exposure,  engineering  controls,  or 
proper  use  of  personal  protective 
equipment,  when  confronted  with 
occupational  exposure. 

Two  alternatives  in  connection  with 
the  requirement  that  employers  provide 
post-exposure  follow-up  to  employees 
following  exposure  incidents  were 
considered.  The  first  involved 
mandating  that  follow-up  procedures  be 
performed  in  accordance  with  standard 
recommendations  for  medical  practice. 
The  alternative  to  this  option  was  to 
mandate  that  follow-up  procedures  be 
performed  in  accordance  with  Public 
Health  Service  (PHS)  guidelines.  OSHA 
chose  the  second  alternative,  since 
recommendations  for  standard  medical 
practice  generally  follow  PHS 
guidelines.  This  will  ensure  that  workers 
are  provided  the  best  follow-up  care  as 
soon  as  possible. 

VIII.  Environmental  Impact 

The  provisions  of  the  standard  have 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  [42  U.S.C.  432.  et  seq.),  the  Council 
on  Environmental  Quality  (CEQ)  NEPA 
regulations  (40  CFR  part  1500),  and 
OSHA's  DOL  NEPA  Procedures  [29  CFR 
part  11).  As  a  result  of  this  review, 
OSHA  concluded  that  rule  will  have  no 
significant  environmental  impact 


The  rationale  behind  this  assessment 
is  based  on  information  in  the  record 
which  indicated  that,  although  the 
volume  of  waste  handled  as  infectious 
will  increase  under  the  standard, 
available  treatment/disposal  strategies 
are  currently  in  use.  Additionally, 
OSHA's  survey  found  that  most 
establishments  are  already  treating  the 
majority  of  their  wastes  in  accordance 
with  the  requirements  of  the  standard. 
These  factors  should  minimize  the 
potential  adverse  effects  of  incremental 
waste  disposal  activities  associated 
with  the  rule. 

As  generators  achieve  full 
compliance,  infectious  waste  previously 
entering  the  general  waste  stream  will 
be  shifted  into  one  of  the  major 
treatment  options  used  for  the  disposal 
of  infectious  waste,  namely  incineration 
or  landfill.  With  regard  to  incineration, 
any  incremental  environmental  impact 
resulting  from  the  standard  would  be 
principally  related  to  air  quality  and 
disposal  of  ash.  However,  incinerators 
are  often  operated  by  hospitals,  and 
data  in  the  record  indicated  that 
hospitals  are  currently  complying  at  a 
rate  in  excess  of  90  percent  (see 
Technical  appendix  C,  Housekeeping). 
Thus,  any  incremental  impact  on 
environmental  quality  associated  with 
this  disposal  method  was  estimated  to 
be  minimal. 

Incremental  impacts  on  landfills  will 
result  from  the  increase  in  the  use  of 
disposable  items  required  by  the 
standard,  such  as  personal  protective 
equipment,  syringes,  and  sharps 
disposal  containers.  OSHA  estimated 
that  an  increase  in  tonnage  of 
approximately  50,000  tons  per  year  will 
result  fi-om  this  requirement."  This 
estimate  does  not  take  into  account  any 
shift  away  from  disposable  toward 
reusable  items.  Since  total  U.S.  solid 
waste  generation  is  about  160  million 
tons  per  year  (Ex.  L20-1272.  p.  4], 
OSHA's  bloodbome  pathogens 
regulation  is  estimated  to  increase  solid 
waste  tonnage  by  less  than  0.1  percent. 

To  the  extent  that  infectious  waste  in 
the  general  waste  stream  is  currently 
liandled  improperly,  the  rule  may 
improve  environmental  quality  as 
previously  mishandled  infectious  waste 
is  redirected  toward  preferred  disposal 
alternatives. 


'  >  OSHA  assumed  all  additional  regulated  waste 
items  generated  by  non-hospital  sectors  in  response 
to  the  standard  and  destined  for  treatment/disposal, 
would  be  sent  off  site  for  landfill  disposal 
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The  rationale  behind  this  assessment 
is  based  on  information  in  the  record 
which  indicated  that,  although  the 
volume  of  waste  handled  as  infectious 
will  increase  under  the  standard, 
available  treatment/disposal  strategies 
are  currently  in  use.  Additionally, 
OSHA's  survey  found  that  most 
establishments  are  already  treating  the 
majority  of  their  wastes  in  accordance 
with  the  requirements  of  the  standard. 
These  factors  should  minimize  the 
potential  adverse  effects  of  incremental 
waste  disposal  activities  associated 
with  the  rule. 

As  generators  achieve  full 
comphance,  infectious  waste  previously 
entering  the  general  waste  stream  will 
be  shifted  into  one  of  the  major 
treatment  options  used  for  the  disposal 
of  infectious  waste,  namely  incineration 
or  landfill.  With  regard  to  incineration, 
any  incremental  environmental  impact 
resulting  from  the  standard  would  be 
principally  related  to  air  quality  and 
disposal  of  ash.  However,  incinerators 
are  often  operated  by  hospitals,  and 
data  in  the  record  indicated  that 
hospitals  are  currently  complying  at  a 
rate  in  excess  of  90  percent  (see 
Technical  appendix  C,  Housekeeping). 
Thus,  any  incremental  impact  on 
envirormiental  quality  associated  with 
this  disposal  method  was  estimated  to 
be  minimal. 

Incremental  impacts  on  landfills  will 
result  from  the  increase  in  the  use  of 
disposable  items  required  by  the 
standard,  such  as  personal  protective 
equipment,  syringes,  and  sharps 
disposal  containers.  OSHA  estimated 
that  an  increase  in  tonnage  of 
approximately  50,000  tons  per  year  will 
result  from  this  requirement.'*  This 
estimate  does  not  take  into  account  any 
shift  away  from  disposable  toward 
reusable  items.  Since  total  U.S.  solid 
waste  generation  is  about  160  million 
tons  per  year  [Ex.  L20-1272.  p.  4], 
OSHA's  bloodbome  pathogens 
regulation  is  estimated  to  increase  solid 
waste  tonnage  by  less  than  0.1  percent. 

To  the  extent  that  infectious  waste  in 
the  general  waste  stream  is  currently 
liandled  improperly,  the  rule  may 
improve  environmental  quality  as 
previously  mishandled  infectious  waste 
is  redirected  toward  preferred  disposal 
alternatives. 


'>  OSHA  assumed  all  additional  regulated  wasta 
items  generated  by  non-hospital  sectors  in  response 
to  the  standard  and  destined  for  treatment/disposal, 
would  be  sent  off  site  for  landfill  disposal 
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XI.  Summary  and  Explanation  of  the 
Standard 

OSHA  believes  that  the  requirements 
set  forth  in  this  final  standard  are  those, 
based  on  currently  available  data  in  the 
record,  which  are  necessary  and 
appropriate  to  provide  adequate 
protection  to  employees  exposed  to 
blood  and  other  potentially  infectious 
materials.  In  the  development  of  this 
final  standard,  OSHA  has  carefully 
considered  the  comments  and  testimony 
from  interested  parties  given  in  response 
to  the  Proposed  Standard  and  the 
Advance  Notice  of  Proposed 
Rulemaking.  In  addition,  numerous 
reference  works,  journal  articles,  and 
other  data,  collected  by  OSHA  and 
others  since  the  initiation  of  this 
proceeding  have  been  taken  into 
consideration  in  the  development  of  this 
final  standard.  All  of  this  information  is 
in  the  rulemaking  record. 

Paragraph  (a)  Scope  and  Application 

The  standard  applies  to  all 
occupational  exposure  to  blood  and 
other  potentially  infectious  material  as 
defined  in  paragraph  (b)  of  this 
standard.  The  risk  of  infection  with 
bloodbome  pathogens  is  dependent  on 
the  likelihood  of  exposure  to  blood  and 
other  potentially  infectious  materials 
wherever  that  exposure  occurs.  A  single 
exposure  incident  may  result  in 
infection  and  subsequent  illness  and  in 
some  cases,  death.  The  hazard  a^ects 
employees  in  many  types  of  employment 
and  is  not  restricted  to  the  healthcare 
industry.  By  relating  coverage  to 
occupational  exposure,  OSHA  hopes  to 
protect  all  employees  at  risk  regardless 
of  their  job  title  or  place  of  employment. 

Blood  has  long  been  recognized  as  a 
potential  source  of  pathogenic 
microorganisms  that  may  present  a  risk 
to  individuals  who  are  exposed  during 
the  performance  of  their  duties.  In  1983, 
the  CDC  published  guidelines  for 
controlling  infections  in  hospitals  (Ex  6- 
74).  One  section,  entitled  "Blood  and 
Body  Fluid  Precautions,"  recommended 
that  certain  precautions  be  taken  in 
handling  the  blood  and  body  fluids  of 
patients  who  were  known  or  were 
suspected  of  being  infected  with 
bloodbome  pathogens.  Special 
precautions  were  recommended  to  be 
followed  with  these  patients.  The 
patients  were  identified  using  special 
placards,  and  their  blood  specimens 
were  labeled  in  order  to  alert  employees 
who  had  contact  with  the  specimens. 
Specimens  of  blood  from  other  patients 
whose  infection  status  was  unknowrn 
were  collected  and  analyzed  using  no 
special  precautions  to  protect  the 
employee. 


Although  some  patients  could  be 
identified  as  infected  with  HIV  or  HBV. 
allowing  employees  to  be  alerted  to  the 
increased  risks  present,  it  soon  became 
apparent  that  many  individuals  infected 
with  these  viruses  were  either 
undiagnosed  or  their  infection  status 
was  not  known  to  the  healthcare 
employee.  Patients  being  treated  for 
unrelated  injuries  or  illnesses,  dental 
patients,  trauma  victims,  and  blood 
donors  are  all  examples  of  indi\iduals 
whose  infection  status  may  not  be 
known  and  whose  blood  may  present  a 
risk  to  the  employees  who  come  in 
contact  with  it.  The  possibility  of 
undiagnosed  infection  combined  with 
the  increasing  prevalence  of  HIV  and 
HBV  led  CDC  to  recommend  that  blood 
and  certain  other  body  fluids  from  all 
patients  be  considered  potentially 
infectious  and  that  rigorous  infection 
control  precautions  be  taken  to 
minimize  the  risk  of  exposure.  This 
approach  is  called  "Universal 
Precautions,"  and  the  CDC  published 
this  recommendation  in  its  August  1987 
guidelines  (Ex.  6-153).  This  is  the 
approach  taken  by  OSHA  in  the  final 
standard. 

CDC/NIOSH  supported  this  approach 
to  the  scope  of  the  standard  when  they 
stated  that  "protection  of  workers 
against  reasonably  anticipated  exposure 
to  blood  and  other  potentially  infectious 
materials  is  the  only  practical  approach" 
(CDC/NIOSH,  Ex.  20-634).  They 
explained  their  basis  for  this  support  in 
their  comment  on  the  proposed 
standard. 

The  scope  of  the  regulation  should  not  be 
based  on  employment  in  one  or  a  few 
specified  industries.  OSHA  is  correct  in 
defining  the  scope  in  terms  of  reasonably 
anticipated  occupational  exposure  to  blood 
or  other  potentially  infectious  material.  These 
exposures  occur  predominantly  but  not 
exclusively  in  the  healthcare  industry. 
Healthcare  workers  may  therefore  be  most 
commonly  at  risk,  but  it  is  their  blood 
exposure,  not  the  industry  in  which  they  are 
'  exposed,  that  places  them  at  risk.  Regardless 
of  the  industry  in  which  they  may  be 
exposed,  all  workers  with  reasonably 
anticipated  occupational  exposure  to  blood 
or  other  potentially  infectious  materials 
should  be  included  in  the  scope  of  this  rule. 
(CX)C/N10SH,  Ex.  20-634,  p.3) 

The  recommendations  of  the 
Immunization  Practices  Advisory 
Committee  (ACIP),  Protection  Against 
Viral  Hepatitis,  published  by  the  U.S. 
Public  Health  Service  in  1990  also 
support  the  idea  that  employees  who 
have  blood  exposure  are  at  risk  and 
should  be  protected.  Recommendations 
for  those  at  occupational  risk  were 
included  as  two  of  the  13  groups 
recommended  for  preexposure  hepatitis 


B  vaccination.  The  recommendations 
state: 

Persons  at  substantial  risk  of  HBV  who  are 
demonstrated  or  judged  likely  to  be 
susceptible  should  t>e  vaccinated.  They 
include  the  following: 

1.  Persons  with  occupational  risk.  HBV  is  a 
major  infectious  occupational  hazard  for 
health  care  and  public  safety  workers.  The 
risk  of  acquiring  HfiV  infection  from 
occupational  exposures  is  dependent  on  the 
frequency  of  percutaneous  and  permucosal 
exposure  to  blood  or  blood  products.  Any 
health-care  or  public-safety  worker  may  be  at 
risk  for  HBV  exposure  depending  on  the 
tasks  that  he  or  she  performs.  If  those  tasks 
involve  contact  with  blood  or  blood- 
contaminated  t>ody  fluids,  such  workers 
should  be  vaccinated.  Vaccination  should  be 
considered  for  other  workers  depending  on 
the  nature  of  the  task. 

Risks  among  health-care  professionals  vary 
during  the  training  and  working  career  of 
each  individual  but  are  often  highest  during 
the  professional  training  period.  For  this 
reason,  when  possible,  vaccination  should  be 
completed  during  training  in  schools  of 
medicine,  dentistry,  nursing,  laboratory 
technology,  and  other  allied  health 
professions  before  workers  have  their  first 
contact  with  blood. 

2.  Clients  and  staff  of  institutions  for  the 
developmentally  disabled '  *  *  Staff  who 
work  closely  with  clients  should  also  be 
vaccinated.  This  risk  in  institutional 
environments  is  associated  not  only  with 
blood  exposure  but  may  be  consequent  to 
bites  and  contact  with  skin  lesions  and  other 
infective  secretions  *  *  *  Susceptible  clients 
and  staff  who  live  or  work  in  smaller  (group) 
residential  setting  with  known  HBV  carriers 
should  also  receive  hepatitis  B  vaccine  *  *  *  , 
Staff  of  nonresidential  day-care  programs 
(e.g..  schools,  sheltered  workshops  for  the 
developmentally  disabled)  attended  by 
known  HBV  carriers  have  a  risk  of  HBV 
infection  comparable  to  that  among  health- 
care workers  and  therefore  should  be 
vaccinated.  (Ex.  286G) 

Many  of  the  issues  raised  by 
commenters  who  disagreed  with  the 
Agency's  approach  to  the  "Scope  of  the 
Standard"  related  to  coverage  of 
workplaces  where  employees  provide 
service  to  individuals  who  are  not 
members  of  groups  known  to  be  at 
increased  risk  for  HIV  or  HBV  infection. 
OSHA  recognizes  that  certain 
populations  have  more  members  who 
are  infected  with  HIV  or  HBV  than  other 
populations.  A  hospital  ward  dedicated 
to  the  care  of  AIDS  patients,  for 
example,  would  be  expected  to  contain 
a  population  that  is  100%  HIV  positive. 
A  group  of  young  male  trauma  victims 
entering  the  emergency  room  of  an 
urban  hospital  might  reasonably  be 
expected  to  have  a  higher  percentage  of 
HIV  positive  individuals  than  the 
population  as  a  whole.  Conversely,  a 
group  of  repeat  blood  or  plasma  donors 
would  be  expected  to  have  a  relatively 
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low  number  of  individuals  who  are  HIV 
positive.  However,  even  populations  of 
volunteer  blood  donors  are  not  free  of 
infected  individuals  and  considerable 
efforts  are  expended  to  identify  and 
discard  units  donated  by  those 
individuals. 

A  similar  assessment  can  be  made  of 
the  risk  for  HBV.  For  example, 
immigrant  and  refugee  populations  from 
areas  of  high  HBV  endemicity  have  a 
high  percentage  of  members  who  are 
hepatitis  B  surface  antigen  positive.  In 
other  words,  they  are  carriers  of  the 
hepatitis  B  virus.  Users  of  illicit 
parenteral  drugs  and  household  contacts 
of  HBV  carriers  also  have  a 
substantially  increased  risk  of  being 
HBV  carriers.  Elderly  nursing  home 
residents  would  be  expected  to  have 
fewer  infected  individuals,  but  it  is  clear 
that  even  an  elderly  population  has 
individuals  who  are  hepatitis  B  carriers 
often  as  the  result  of  infections  that 
occurred  earlier  in  life. 

Unlike  AIDS,  a  substantial  number  of 
cases  of  hepatitis  B  infection  have  not 
been  associated  with  a  known  risk 
factor.  In  CDC's  Sentinel  County  Study, 
the  percentage  of  cases  where  no  known 
risk  factor  could  be  identified  averaged 
36%  for  the  years  1982  to  1987.  The  risk 
factors  remained  unidentified,  despite  a 
thorough  effort  to  pinpoint  the  source,  as 
described  below: 

Each  patient  with  viral  hepatitis  is 
extensively  interviewed  for  risk  factors 
associated  with  acquiring  the  disease.  In 
addition,  to  determine  the  actual  source  of 
infection  for  HB  patients  who  have  no 
identiHable  source,  attempts  are  made  to 
obtain  serum  from  household  and  sexual 
contacts  of  these  patients.  (Ex  6-245) 

Some  commenters  contended  that 
blood  or  other  potentially  infectious 
materials  present  a  negligible  risk  after 
a  few  hours.  The  record  contradicts  this 
and  contains  evidence  that  the  hepatitis 
B  virus  can  survive  for  at  least  one  week 
dried  at  room  temperatures  on 
environmental  surfaces  (Exs.  &-422;  6- 
458).  Transmission  of  HBV  infection  as 
the  result  of  exposure  to  contaminated 
environmental  surfaces  has  been 
documented  to  be  a  major  mode  of  HBV 
spread  in  certain  settings,  particularly 
hemodialysis  units  (Exs.  6-56;  6-446;  6- 
461;  6-^80).  Likewise,  the  death  of  the 
source  individual  does  not  result  in  the 
instantaneous  inactivation  of  HIV  or 
HBV  that  may  be  present  in  the 
individual's  blood  and  body  fluids.  For 
example.  HIV  was  recovered  at  autopsy 
from  a  person  with  AIDS  who  had  died 
18  hours  eariier  (Ex.  286M). 

An  LPN  from  rural  Pennsylvania 
addressed  another  mistaken  notion,  the 
belief  that  people  who  are  infected  with 


HIV  are  only  found  in  urban  areas  when 
she  said: 

Don't  be  fooled  by  the  statistics  of  our  rural 
areas.  AIDS  patients  are  counted  where  they 
are  diagnosed,  not  where  they  die.  I've  had 
patients  from  California.  New  York  and 
Florida  come  home  to  die.  It  is  vital  that  we 
treat  every  patient  as  if  he  or  she  has  an 
infectious  disease  and  then  take  the 
appropriate  precautions.  (Ms.  Alice  Donovan. 
Ex.36) 

Section  6(b)(5)  of  the  OSH  Act 
instructs  the  Secretary  to  promulgate  a 
standard  that  protects  an  employee 
"even  if  such  employee  has  regular 
exposure  to  the  hazard  dealt  with  by 
such  standard  for  the  period  of  his 
working  life."  An  employee  may  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  from  a 
large  number  of  source  individuals  in  a 
working  lifetime.  For  example,  the 
record  contains  several  estimates  of  the 
number  of  hemoglobin  determinations 
and  phlebotomies  that  are  performed 
per  hour  (for  example.  Dr.  "Tom  Carson. 
ARC.  Ex.  20-215;  DuPage  Hospital,  Ex. 
20-347).  The  estimates  range  from  8  to 
24  per  hour.  If  we  use  the  lower  end  of 
the  range  with  10  patients  per  hour,  the 
employee  would  have  occupational 
exposure  to  the  blood  of  17,500  different 
source  individuals  per  year  and  87,500 
different  source  individuals  after  5  years 
[10  per  hour  X  7  hours  X  5  days  X  50 
weeks  X  number  of  years].  The  number 
of  occupational  exposures  over  a 
working  lifetime  of  45  years  would  be 
787,500  source  individuals.  A  single 
needlestick  contaminated  with  blood 
containing  HIV  gives  a  risk  of  infection 
of  3  to  4  per  1.000.  A  single  needlestick 
contaminated  with  blood  containing 
HBV  gives  a  risk  of  infection  of  60  to  300 
per  1.000.  It  is  important  to  note, 
however,  that  an  employee  can  become 
infected  as  the  result  of  a  single 
exposure  incident.  Infection  does  not 
require  multiple  exposures. 

Both  HIV  and  HBV  infections  have 
been  reported  in  rural  as  well  as  urban 
populations  and  in  every  state  and 
territory.  The  fact  that  the  viruses  are 
transmitted  sexually  and  through  the 
sharing  of  needles  by  I.V.  drug  users 
points  to  the  fact  that  the  viruses  may  be 
present  in  any  group.  Furthermore,  the 
likelihood  that  infected  individuals  will 
become  carriers  means  that  individuals 
may  continue  to  pose  a  threat  of 
infection  years  after  the  initial  infection 
takes  place.  In  summary,  the  Agency 
knows  of  no  population  that  is  free  of 
these  infections. 

Although  OSHA  does  not  intend  to 
present  an  exhaustive  list  of  job 
classifications  that  may  be  associated 
with  tasks  that  have  occupational 
exposure  to  blood  and  other  potentially 


infectious  materials,  a  brief  discussion 
of  some  of  the  environments  where 
occupational  exposure  may  occur 
follows. 

The  1985  CDC  guideline 
recommending  HBV  vaccination  for 
personnel  at  risk  included  these 
examples  of  occupational  groups  having 
frequent  exposure  to  blood:  medical 
technologists;  operating  room  staff; 
phlebotomists  and  intravenous  therapy 
nurses;  surgeons  and  pathologists; 
oncology  and  dialysis  unit  staff; 
emergency  room  staff;  nursing 
personnel;  and  staff  physicians.  CDC 
also  cites  the  need  for  vaccination  of 
students  in  schools  of  medicine, 
dentistry,  nursing,  laboratory  technology 
and  other  allied  health  professions.  This 
set  of  recommendations  also  included 
healthcare  workers  based  outside 
hospitals  such  as  dental  professionals, 
laboratory  and  blood  bank  technicians, 
dialysis  center  staff,  emergency  medical 
technicians,  and  morticians  (Ex.  4-9). 
Hospitals:  There  is  almost  universal 
agreement  that  healthcare  workers,  suv-h 
as  nurses  and  physicians,  who  are 
employed  in  hospitals,  provide  patient 
care,  and  have  occupational  exposure 
are  at  risk  for  infection  by  bloodbome 
pathogens.  Since  their  risks  are  so 
extensively  docimiented  (See  Section 
rV:  Health  Effects),  no  additional 
discussion  is  provided  here.  The 
occupational  exposure  encountered  by 
other  hospital  employees  is  discussed 
below  under  Laundry,  Housekeeping, 
and  Clinical/Diagnostic  Laboratories. 

Clinical/Diagnostic  Laboratories: 
These  include  but  are  not  limited  to 
hospital  labs,  free-standing  clinical  or 
diagnostic  labs,  labs  in  dentists'  or 
physicians'  offices,  blood  and  plasma 
center  labs,  dental  labs,  and 
laboratories  preparing  reagents  from 
human  blood  or  blood  components. 
Laboratories  that  conduct  research 
using  blood  or  blood  components  but  do 
not  produce  or  use  concentrated 
amounts  of  HIV  or  HBV  also  fall  into 
this  category.  Employees  who  work  in 
clinical  or  diagnostic  laboratories  that 
perform  a  variety  of  tests  to  aid  in  the 
diagnosis  of  disease  and  the 
management  of  treatment  are  also  at 
risk  if  they  have  occupational  exposure. 
In  the  United  States,  millions  of  blood 
specimens  are  collected  and  analyzed  in 
these  laboratories  each  year.  One 
commenter  referenced  a  report  that  898 
million  blood  collection  tubes  were  sold 
in  1986  (3M,  Ex.  233).  Although  not  all 
laboratory  tasks  involve  blood  or  other 
potentially  infectious  materials,  a 
relatively  high  potential  for  exposure 
exists  for  employees  who  analyze  and 
process  these  fluids  and  tissues.  In 
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addition,  environmental  surfaces  and 
equipment  in  clinical  laboratory  areas 
have  been  shown  to  be  contaminated 
with  H6  surface  antigen  and  present  a 
potential  risk  for  the  laboratorian  (Ex.  6- 
56).  Several  organizations  and  groups 
have  devised  procedures  for  reducing 
risks  in  the  laboratory  and  these 
procedures  are  part  of  our  record  (for 
example,  Exs.  6-153:  6-312: 11-71;  11- 
l.Sft  11-280). 

One  expert  witness  described  his 
experience  in  auditing  laboratories  over 
the  preceding  14  years. 

Since  1978, 1  have  conducted  many  dozens 
of  site  visits  to  clinical  and  research 
laboratories  to  perform  biosafety  audits. 
These  audits  have  included  blood 
laboratories  *  *  *  For  years  it  has  l)een 
accepted  that  15-30%  of  blood  lab  and 
hospital  workers  will  contract  hepatitis  B 
over  their  lifetime  as  a  result  of  exposure  on 
the  job.  The  attitude  is  that  this  risk  goes  with 
the  territory.  A  few  years  ago  only  a  modest 
number  of  blood  samples  per  year  were 
positive  for  HBV  and/or  HIV  in  a  clinical 
laboratory.  Today,  based  on  my  experience  it 
is  not  uncommon  to  find  one  in  fifty  to  one  in 
every  100  clinical  samples  in  a  Z4  hour  run  of 
thousands  of  samples  in  a  metropolitan  blood 
laboratory  to  be  positive  for  HBV  and/or 
HIV.  As  the  pool  of  positive  samples  is 
growing  rapidly,  so  also  is  the  danger  to 
those  who  must  handle  the  blood  specimens. 
(Dr.  Joseph  Coggin.  Ex.  28) 

Dr.  Coggin's  observation  is  supported 
by  the  study  of  Handsfield  and 
colleagues.  In  1987,  they  reported  that  a 
large  number  of  serum  and  plasma 
specimens  submitted  for  analysis  to  the 
clinical  chemistry  lab  of  an  urban 
teaching  hospital  were  positive  for  HIV 
or  HBV.  Specifically  6.3%  were  hepatitis 
B  surface  antigen  positive  and  3.0%  were 
HIV  antibody  positive.  Taking  into 
account  that  some  samples  had  both 
viruses,  8.7%  of  the  samples  contained  at 
jast  one  of  these  viruses  (Ex.  6-351). 

Although  laboratorians  may  not  have 
direct  patient  contact,  most  of  those 
employed  in  clinical  or  diagnostic  labs 
do  have  exposure  to  the  blood  and  other 
potentially  infectious  materials  of 
patients.  An  examination  of  the  tasks 
performed  by  clinical  laboratorians  as 
they  analyze  human  blood  and  other 
human  body  fluids  as  part  of  the 
diagnosis  and  treatment  of  disease 
makes  it  clear  that  these  individuals 
have  occupational  exposure  and. 
therefore,  are  at  risk. 

Housekeeping:  The  housekeeping 
workers  in  healthcare  facilities  may  also 
be  at  risk  of  exposure  to  bloodbome 
pathogens.  Individuals  who  perform 
housekeeping  duties,  particularly  in 
patient  care  and  laboratory  areas,  may 
be  at  increased  risk  for  exposure  when 
they  perform  tasks  such  as  cleaning 
blood  spills  and  handling  infectious 


wastes.  They  often  encounter  carelessly 
discarded  contaminated  sharps.  One 
witness  testified: 

Our  members  who  work  in  the 
housekeeping  departments  often  pick  up 
waste  baskets  and  bags  which  often  contain 
needles.  They  continually  face  the  possibility 
of  needles  which  have  been  improperly 
discarded  *  *  *.  For  instance,  one  of  our 
members,  who  is  now  retired,  was  cleaning  a 
room  when  she  picked  up  some  trash  on  a 
window  sill  and  was  stuck  by  a 
contaminated  needle  from  an  ADDS  patient 
The  needle  was  lying  in  an  alcohol  pad.  (Mr. 
Robert  Moore.  Ex.  38) 

Laundry:  Laundry  workers  may  also 
be  at  risk  of  exposure  to  bloodbome 
pathogens.  These  individuals  may  be 
employed  in  either  hospital  laundries  or 
in  commercial  laundries  that  service 
healthcare,  public  safety  and  other 
institutions  where  occupational 
exposure  to  blood  or  other  potentially 
infectious  material  occurs.  Laundry 
workers  may  be  exposed  to  laundry 
contaminated  with  blood  or  to 
contaminated  sharps  inadvertently  left 
in  the  laundry. 

Laundry  employees  who  testified  at 
the  public  hearings  gave  examples  of 
occupational  exposure.  For  example,  an 
employee  of  a  hospital  laundry  told  of 
the  types  of  exposure  that  are  found  in 
these  laundries. 

I  think  the  sorters  who  have  to  sort  out  the 
dirty  linen,  they  are  always  fmding  needles, 
syringes,  scalpels  and  other  sharps  in  the      ^ 
dirty  linen.  Most  of  these  instruments  are 
bloody.  Employees  have  been  stuck  l>ecause 
they  don't  always  see  the  things  until  they've 
been  stuck.  Another  thing,  if  sharps  get  by  the 
sorters  and  find  their  way  into  the  wash 
deck,  this  puts  the  washers  who  load  and 
unload  the  machine  at  risk  *  *   ".  Like  some 
of  the  surgery,  we  get  a  lot  of  congealed 
blood.  We  get  a  lot  of  different  parts  of  the 
body*  *  '.You  also  get  some  from  labor  and 
delivery.  You  get  different  congealed  blood  in 
sheets  and  in  blankets  *  *  *.  They  have  to 
handle  all  of  this.  (Ms.  Georgia  Davenport 
Tr.  1/18/90,  PP.779-7B0) 

One  witness  told  of  receiving  needle 
sticks  from  needles  in  the  laundry.  He 
said: 

In  my  work  as  a  sorter,  I  have  been  stuck 
twice  by  a  needle,  as  recently  as  two  years 
ago — once  by  picking  up  a  plastic  bag  full  of 
bloody  surgery  towels  *  *  *.  Myself  and 
other  employees  in  the  laundry  «till  encounter 
needles  in  the  linen,  mostly  coming  from 
surgery.  The  numt)er  has  decreased  in  the 
last  four  years  but  there  shouldn't  t>e  any  at 
all.  (Mr.  Raymond  Montei.  Tr.  1/16/90,  pp 
768-788) 

Most  recommendations  for  minimizing 
or  eliminating  these  hazards  focus  on 
limiting  the  risk  by  minimizing  handling 
of  soiled  laundry.  This  practice  not  only 
reduces  the  likelihood  of  skin  contact 
with  blood-contaminated  laundry,  but 


also  reduces  the  likelihood  of  a  puncture 
wound  from  a  needle  or  other  sharp 
object.  The  risk  of  handling  this  laundry 
is  present  whether  the  servicing  laundry 
is  within  the  institution  or  at  another 
site. 

Personnel  Services:  These  agencies 
provide  nurses  and  other  healthcare 
professionals  to  hospital  and  other 
healthcare  facilities  that  require  their 
services.  The  occupational  exposure 
experienced  by  these  employees  would 
be  expected  to  occur  in  hospitals, 
physician's  offices,  and  other  healthcare 
facilities,  rather  than  in  the  facility  of 
the  Personnel  Service.  These  employees' 
occupational  exposure  would  be  similar 
to  other  employees  performing  the  same 
tasks  and  procedures  in  the  healthcare 
facility  that  has  contracted  for  their 
ser\'ices. 

Tissue  Banks:  Another  potential 
source  of  bloodbome  pathogens  is 
human  tissue  that  is  removed  for 
transplantation.  The  American 
Association  of  Tissue  Banks, 
representing  700  individual  and 
institutional  members,  supported  the 
implementation  of  a  standard  and 
recommended  including  the  category 
"tissue  bank  personnel "  in  the  coverage 
(Exs.  11-50:  20-720).  Examples  of  tasks 
and  procedures  that  may  result  in 
occupational  exposure  in  tissue  banks 
were  described  by  Dr.  John  Kateley. 
president  of  the  American  Association 
of  Tissue  Banks  (AATB). 

Tissue  banking  professionals  are  at  risk  for 
infection  in  a  manner  similar  to  laboratory 
technologists,  phlebotomists,  surgeons  and 
other  healthcare  professionals  deahng  in 
patient  care.  Tissue  banks  are  responsible  for 
the  removal,  preparation  and  storage  of  bone, 
skin,  ligamenls.  tendons,  corneas,  heart 
valves,  and  saphenous  veins  for    , 
transplantation.  These  tissues  are  surgically 
removed  and  then  further  processed  in  a 
tissue  bank  laboratory  for  storage  and  hiture 
transplantation.  (Dr.  John  Kateley.  AATB.  Ex. 
20-720) 

The  evidence  in  the  record  shows  that 
tissue  bank  employees  have  exposiu^s 
similar  to  those  seen  in  hospital  and 
medical  laboratory  personnel. 

Drug  Treatment  Facilities:  These 
facilities  include  hospitals,  residential 
treatment  programs,  and  outpatient 
treatment  facilities.  The  types  of 
occupational  exposures  that  occur 
would  range  from  those  described  above 
for  hospitals  to  those  associated  with 
rendering  first  aid  and  performing 
phlebotomy  in  an  outpatient  clinic  or 
residential  setting. 

Physicians'  Offices:  The  physician's 
office  is  often  the  scene  of  blood 
collection,  treatment  of  wounds,  minor 
surgery,  and  other  invasive  procedures. 
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Physicians,  nurses,  nurse  practitioners, 
physicians'  assistants  and  other 
healthcare  employees  may  be  exposed 
in  this  setting.  The  office  may  also 
contain  a  laboratory  where  additional 
exposure  may  occur  when  blood  and 
other  potentially  infectious  materials  are 
analyzed.  Employees  who  perform  these 
tasks  have  the  same  risk  as  their 
hospital-based  colleagues. 

Freestanding  Clinics:  A  number  of 
healthcare  employees  work  in 
freestanding  clinics  that  operate  outside 
the  hospital.  For  example,  employees  of 
hemodialysis  clinics,  urgent  care  clinics, 
health  maintenance  organization  (HMO) 
clinics,  and  family  planning  clinics 
perform  many  of  the  same  tasks  that 
have  traditionally  taken  place  in  either 
the  hospital  or  the  physician's  office. 
Examples  of  these  tasks  include 
performing  hemodialysis,  phlebotomy, 
surgery,  wound  care  and  dressing 
changes.  These  tasks  clearly  carry  the 
same  risk  whether  they  are  conducted  in 
a  hospital  or  a  free-standing  clinic. 

Clinics  in  Industrial.  Educational,  and 
Correctional  Facilities:  Many 
commenters  made  the  point  that 
healthcare  is  also  being  provided  as  a 
service  to  a  larger  facility,  such  as  in 
industrial,  in  educational,  and  in 
correctional  settings.  These  facilities 
often  provide  services  such  as 
emergency  first  aid,  collection  of  blood, 
and  cleaning  and  dressing  of  wounds, 
activities  that  may  place  the  healthcare 
provider  at  risk  for  exposure  to  blood 
and  other  potentially  infectious 
materials.  (Exs.  11-111;  11-86;  11-216). 

Dental  Facilities:  Dentists,  dental 
hygienists,  dental  assistants  and  dental 
laboratory  technicians  are  continually 
exposed  to  blood  and  bloody  saliva 
during  almost  all  dental  procedures. 
Because  saliva  in  dental  procedures  is 
80  likely  to  contain  blood,  the  CDC 
recommends  personal  protective 
equipment  to  practitioners  for  all  dental 
procedures  (Ex.  6-316).  The  record 
contains  many  references  to 
occupaliopal  hepatitis  B  infections  in 
dental  health  professionals.  (Exs.  6-68; 
.6-441) 

Ms.  Karen  Boulton.  a  dental  hygienist 
who  testiiied  at  the  public  hearings, 
gave  examples  of  preventive  dental 
hygiene  services,  including  scaling  and 
polishing  of  the  teeth,  periodontal  root 
planing  and  subgingival  curettage.  She 
estimated  that  "almost  100  percent  of 
|her]  patients  in  private  practice  exhibit 
some  extent  of  bleeding  during  routine 
treatment."  (Tr.  1/16/90,  pp.  56^565) 

A  number  of  commenters  who 
considered  this  issue  agreed  that  these 
dental  employees  are  at  risk  and 
supported  a  standard  for  dental 
operations  (Exs.  11-162;  11-177;  11-327). 


The  position  of  the  American  Dental 
Association  (ADA)  regarding  the  scope 
of  the  standard  and  the  major  provisions 
was  given  by  Dr.  Enid  Neidle  in  her 
testimony  at  the  public  hearing  on  the 
proposed  rule.  She  stated,  in  part: 

The  purpose  of  OSHA  in  protecting, 
through  this  proposed  rule,  the  health  care 
worker  is  clear,  unequivocal,  and  laudable. 
The  American  Dental  Association  shares  that 
purpose.  Over  the  past  15  years,  the 
Association  has  invested  substantial 
resources  in  the  development  of  educational 
materials  to  prevent  the  transmission  of  \i 
infection  in  the  dental  office.  (Dr.  Enid 
Neidle,  ADA,  Ex.  58) 

However,  the  ADA  stated  its  belief 
that  OSHA  overstated  the  risks  to 
denial  healthcare  workers  in  the 
preamble  to  the  proposed  standard.  In 
their  postheaiing  comments  (Ex.  282), 
they  stated:    \ 

Over  the  p/stteveral  years,  data  have 
been  amassed  that  suggest  that  the  dental 
profession  is  at  very  low  risk  of  contracting 
infectious  bloodbome  diseases.  The  following 
documented  facts  support  this  position: 

•  Over  the  past  five  years,  the  American 
Dental  Association  Health  Screening  Program 
and  other  testing  programs  have  done  a  total 
of  4.973  tests  on  dentists  for  antibodies  to 
HIV.  In  1988,  Klein  et  al.  reported  that  one 
dentist  in  their  sample  of  1,132  dentists  *  '  * 
was  seropositive;  this  case  was  subsequently 
adjudged  by  the  Centers  for  Disease  Control 
to  meet  the  criteria  for  an  occupational 
transmission.  As  shown  in  Table  1,  of  the 
total  sample  of  4,973  tests  t>etween  1985  and 
1989.  only  two  have  been  positive.  Table  2 
shows  that  the  prevalence  of  HIV  infection 
among  dentists  is  low  compared  to  the 
general  population.  Inasmuch  as  dentists 
have  been  treating  HIV-infected  patients  for 
at  least  15  years  (and  did  not  wear  personal 
protective  equipment  for  at  least  the  first  ten 
years),  the  occupational  risk  to  dentists  is 
extremely  low. 

•  In  response  to  an  inquiry  from  the 
Association,  the  Centers  for  Disease  Control 
has  stated  that  no  dental  staff  members 
(hygienist,  assistant,  dental  laboratory 
technician)  have  been  reported  to  have  been 
infected  with  HIV  as  a  result  of  occupational 
exposure. 

•  As  of  1989,  71%  of  U.S.  dentists  had  been 
vaccinated  against  HBV:  this  percrntage  has 
increased  steadily  since  the  vaccine  first 
became  available  in  1982.  (ADA,  Ex.  282] 

One  of  the  difficulties  in  relating  this 
information  to  the  final  standard  is  that 
it  focuses  almost  entirely  on  dentists, 
who  are  more  likely  to  be  employers 
and  not  covered  by  the  standard.  It  does 
not  adequately  address  the  status  of 
dental  hygienists,  dental  assistants,  and 
dental  laboratory  technicians  who  make 
up  75%  of  dental  healthcare  workers 
who  are  employees  and  are  therefore 
covered  by  this  standard. 

In  any  case,  we  will  address  the 
points  made  by  the  ADA  to  support  their 
contention  that  OSHA  has 


overestimated  the  occupational  risk 
faced  by  dentists.  First,  it  would  be 
more  complete  to  say  that  the  Klein 
study,  cited  above  in  the  quote  from  the 
ADA.  found  five  (5)  HIV  infected 
dentists,  not  one  (Ex.  6-366).  Four  of 
these  individuals  were  found  to  have 
other  risk  factors  leaving  one 
occupational  HIV  infection  in  a  group  of 
1.132  dentists.  A  finding  of  1 
occupational  HIV  infections  in  a  group 
of  1.132  dentists,  or  2  occupational  HIV 
infections  in  a  group  of  4,973  for  that 
matter,  is  not  "extremely  low"  or 
"minimal"  or  "insignificant"  as  the  ADA 
has  argued.  On  the  contrary,  this  finding 
is  compatible  with  a  finding  of  a  1  in 
1,000  risk  of  a  fatal  illness  as  the  result 
of  an  occupational  exposure.  In  the 
"Benzene  Decision,"  the  Supreme  Court 
clearly  defined  this  as  a  significant  risk. 
(See  Section  VI:  Significance  of  Risk) 
This  does  not  take  into  consideration 
the  additional  occupational  risk  caused 
by  HBV.  The  ADA's  contention  that  the 
HIV  risk  in  dentists  is  lower  than  that  of 
the  general  population  is  confusing  and 
is  not  supported  by  the  data  the  ADA 
cited  in  their  posthearing  comments. 
They  use  the  figure  "2  HIV  infected 
dentists  per  4.973"  and  as  we  have 
noted  above,  the  Klein  study  alone 
found  5  HIV  infected  dentists  (5  per 
1.132).  There  is  no  information  in  the 
record  to  indicate  how  many  other  HIV 
positive  dentists  with  other  risk  factors 
were  found  in  the  other  groups  that 
make  up  the  total  4,973  tested 
individuals.  Second,  in  the  past  it  has 
been  relatively  uncommon  for  dental 
hygienists,  dental  assistants  and  dental 
laboratory  technicians  to  be  tested  for 
HIV  following  occupational  exposure. 
Since  an  HIV  infection  may  be  silent  for 
many  years  before  AIDS  develops,  it  is 
highly  unlikely  that  untested  individuals 
would  know  whether  or  not  they  were 
infected  with  HIV.  Third,  OSHA  agrees 
that  the  HB  vaccine  is  a  central 
component  of  any  effort  to  control 
hepatitis  B,  and  it  is  important  to  note 
that  a  relatively  high  percentage  (71%)  of 
dentists  are  vaccinated.  However,  the 
remaining  29%  who  have  not  been 
vaccinated  continue  to  be  at  increased 
risk.  An  article  from  the  Journal  of  the 
American  Dental  Association  begins. 
"In  the  late  19708.  it  became  clear  that 
dentists  are  at  a  risk  three  times  greater 
than  that  of  the  general  population  for 
hepatitis  B  (ADA.  Ex.  282-2b)]  In 
addition,  as  the  ADA  acknowledged  in 
their  posthearing  brief,  other  dental 
healthcare  workers  are  considerably 
less  likely  to  have  been  vaccinated 
(ADA,  Ex.  295).  For  example,  in  1989 
only  15%  of  dental  laboratory 
technicians  had  been  vaccinated. 
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overestimated  the  occupational  risk 
faced  by  dentists.  First,  it  would  be 
more  complete  to  say  that  the  Klein 
study,  cited  above  in  the  quote  from  the 
ADA,  found  five  (5)  HIV  infected 
dentists,  not  one  (Ex.  6-366).  Four  of 
these  individuals  were  found  to  have 
other  risk  factors  leaving  one 
occupational  HIV  infection  in  a  group  of 
1,132  dentists.  A  finding  of  1 
occupational  HIV  infections  in  a  group 
of  1,132  dentists,  or  2  occupational  HIV 
infections  in  a  group  of  4,973  for  that 
matter,  is  not  "extremely  low"  or 
"minimal"  or  "insignificant"  as  the  ADA 
has  argued.  On  the  contrary,  this  finding 
is  compatible  with  a  finding  of  a  1  in 
1.000  risk  of  a  fatal  illness  as  the  result 
of  an  occupational  exposure.  In  the 
"Benzene  Decision,"  the  Supreme  Court 
clearly  defined  this  as  a  significant  risk. 
(See  Section  VI:  Significance  of  Risk) 
This  does  not  take  into  consideration 
the  additional  occupational  risk  caused 
by  HBV.  The  ADA's  contention  that  the 
HIV  risk  in  dentists  is  lower  than  that  of 
the  general  population  is  confusing  and 
is  not  supported  by  the  data  the  ADA 
cited  in  their  posthearing  comments. 
They  use  the  figure  "2  HIV  infected 
dentists  per  4,973"  and  as  we  have 
noted  above,  the  Klein  study  alone 
found  5  HIV  infected  dentists  (5  per 
1,132).  There  is  no  information  in  the 
record  to  indicate  how  many  other  HIV 
positive  dentists  with  other  risk  factors 
were  found  in  the  other  groups  that 
make  up  the  total  4,973  tested 
individuals.  Second,  in  the  past  it  has 
been  relatively  uncommon  for  dental 
hygienists,  dental  assistants  and  dental 
laboratory  technicians  to  be  tested  for 
HIV  following  occupational  exposure. 
Since  an  HIV  infection  may  be  silent  for 
many  years  before  AIDS  develops,  it  is 
highly  unlikely  that  untested  individuals 
would  know  whether  or  not  they  were 
infected  with  HIV.  Third,  OSHA  agrees 
that  the  HB  vaccine  is  a  central 
component  of  any  effort  to  control 
hepatitis  B,  and  it  is  important  to  note 
that  a  relatively  high  percentage  (71%)  of 
dentists  are  vaccinated.  However,  the 
remaining  29%  who  have  not  been 
vaccinated  continue  to  be  at  increased 
risk.  An  article  from  the  Journal  of  the 
American  Dental  Association  begins, 
"In  the  late  1970s,  it  became  clear  that 
dentists  are  at  a  risk  three  times  greater 
than  that  of  the  general  population  for 
hepatitis  B  (ADA,  Ex.  282-2b)]  In 
addition,  as  the  ADA  acknowledged  in 
their  posthearing  brief,  other  dental 
healthcare  workers  are  considerably 
less  likely  to  have  been  vaccinated 
(ADA,  Ex.  295).  For  example,  in  1989 
only  15%  of  dental  laboratory 
technicians  had  been  vaccinated. 
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Clearly,  dental  health  professionals 
perform  tasks  that  place  them  at  risk  for 
infection  due  to  their  occupational 
exposure. 

Institutions  for  the  Developmentally 
Disabled:  Although  the  overwhelming 
majority  of  cases  of  HBV  and  HIV 
infections  occur  in  adults,  one  group  of 
children  have  a  high  risk  for  hepatitis  B 
infection.  This  group  consists  of 
developmentally  disabled  children  who 
are  or  have  been  institutionalized. 
Surveys  conducted  in  large  state 
institutions  indicate  that  the  risk  of  a 
child  contracting  hepatitis  B  in  one  of 
these  institutions  ranges  from  50%  to 
90%  with  5%  to  20%  of  those  infected 
becoming  hepatitis  B  carriers  (Ex.  11- 
165,  p.  4).  The  behavior  of  these 
children,  including  scratching,  biting, 
and  self-mutilation,  may  present  a  risk 
to  those  who  teach  or  otherwise  care  for 
them.  Developmentally  disabled  adults 
who  are  or  have  been  institutionalized 
also  have  an  increased  risk  for  being 
infected  with  HBV.  In  1990,  the  CDC 
recommended  the  hepatitis  B  vaccine  for 
both  the  clients  and  the  staff  of 
institutions  for  the  developmentally 
disabled  (Ex.  286G]. 

Hospice:  A  hospice  is  one  of  several 
alternative  health  care  programs  open  to 
the  terminally  ill,  including  terminally  ill 
AIDS  patients.  Employees  provide 
healthcare  services  to  these  patients 
which  place  the  employee  at  risk  for 
occupational  exposure.  The  Hospice 
♦   Association  of  America  provided 

examples  of  the  types  of  employees  (and 
volunteers)  who  provide  hospice  care 
and  some  of  the  types  of  care  rendered 
by  these  individuals  that  place  them  at 
risk. 

Hospice  employees  engaged  in  direct  patient 
care  include,  but  are  not  limited  to,  registered 
nurses,  homemaker/home  health  aides, 
physicians,  licensed  practical  nurses  and 
various  therapists.  •  *  *  Hospice  services 
provided  in  the  home  include  *  *  *  dressing 
change,  intravenous  drug  administration, 
blood  specimen  collection,  intramuscular  and 
subcutaneous  injections,  management  of 
intrathecal,  epidural,  venous  and  arterial 
shunts  and  catheters  and  suctioning  of 
tracheal  and  upper  respiratory  secretions.  In 
other  words,  much  of  the  direct  patient  care 
provided  in  the  hospital  is  also  provided  in 
the  home  by  hospice  employees  and 
volunteers.  (Hospice  Association  of  America, 
Ex.  11-202) 

Hospice  employees  who  perform  the 
services  outlined  above  as  well  as  other 
duties  that  result  in  occupational 
exposure  are  at  risk  of  infection  by 
bloodbome  pathogens. 

Home  Health  Care:  Another 
alternative  to  hospital  care  is  home 
healthcare.  There  was  recognition 
among  the  commenters  that  some 
employees  who  provide  home  health 


care  have  occupational  exposure  and 
are  at  risk  of  HIV  and  HBV  infection. 
Tasks  that  home  healthcare  providers 
may  be  expected  to  perform  include 
collecting  a  blood  specimen,  cleaning 
and  dressing  wounds,  and  managing 
intrathecal,  epidural,  venous  and 
arterial  shunts' and  catheters  (National 
Association  for  Home  Care,  Ex.  11-203). 

A  common  theme  among  the 
commenters  concerned  with  home 
health  care  is  the  environment  in  which 
the  care  must  be  rendered.  For  example, 
one  group  stated: 

*  *  *  Unlike  other  types  of  providers,  home 
health  agencies  (HHAs)  do  not  control  the 
worksite.  The  worksite  is  the  patient's  home; 
the  nurse,  home  health  aide,  or  therapist  is 
only  a  visitor.  Attempts  to  apply  universal 
precautions,  decontaminate  the  worksite,  and 
otherwise  control  the  risk  of  infection  by 
bloodbome  pathogens  must  take  this  into 
account. 

A  home  nurse,  for  example,  cannot  control 
the  level  of  general  sanitation  or  cleanliness 
in  the  home.  Some  homes  do  not  have 
amenities  such  as  running  water.  Home 
health  employees  cannot  ensure  that  patients 
and  their  non-professional  caregivers  will 
take  precautions  that  they  ma^  find 
objectionable  or  bothersome.  Many 
beneficiaries  and  their  caregivers  are  quite 
elderly  and  confused,  and  would  have  great 
difficulty  in  following  through  on 
decontamination  instructions  (Amer.  Fed.  of 
Home  Health  Agencies,  Inc.,  Ex.  20-544). 

OSHA  is  aware  that  in  most  instances 
home  healthcare  must  be  provided  in  an 
environment  and  at  a  location  that  is  not 
under  the  control  of  the  employer.  In 
addition  to  home  healthcare  employees, 
emergency  medical  service  providers 
are  another  group  who  provide 
healthcare  services  in  a  variety  of 
locations  outside  the  employer's  facility. 
However,  it  is  clear  that  both  types  of 
employees  have  occupational  exposure; 
are  at  risk  for  HIV  and  HBV  infection; 
and  must  be  provided  the  protection 
afforded  by  the  provisions  of  the 
standard.  OSHA  has  modified  several 
provisions  of  the  proposed  standard  to 
take  into  account  the  circumstances 
described  above.  For  example, 
paragraph  (d)(2)(iv)  of  the  standard 
allows  the  use  of  antiseptic  hand 
cleansers  when  handwashing  facihties 
are  not  available. 

Blood  Banks/Plasma  Centers:  In  blood 
banks  and  plasma  centers,  the  potential 
for  occupational  exposure  begins  with 
the  initial  finger  stick  of  the  donor  and 
continues  until  contaminated  units  are 
identified  and  destroyed.  The  blood  and 
blood  products  in  these  facilities  are 
regulated  by  the  Food  and  Drug 
Administration  (FDA),  and  all  plasma 
and  blood  collection  facilities  have 
extensive  written  procedures  for  donor 
requirements,  donor  room  procedures. 


and  laboratory  testing  of  the  blood  with 
blood  components  (ABRA,  Ex.  11-71), 
However,  the  FDA  does  not  set 
standards  for  the  health  and  safety  of 
the  employees. 

One  witness,  a  nurse  employed  by  the 
American  Red  Cross,  testified 
concerning  the  likelihood  of  contact 
with  blood. 

To  the  uninitiated,  phlebotomy  appears  to 
be  a  clean  operation.  After  all.  we  aren't 
performing  surgery,  emergency  service,  or 
even  patient  care.  Instead,  we're  dealing  with 
individuals  who  don't  appear  to  be  sick 
*  *  *.  It  may  come  as  a  surprise  to  some 
people,  then,  that  mobile  collection  staff  may 
come  in  contact  with  large  amounts  of  blood 
on  the  job.  I'm  not  just  talking  about  needle 
sticks.  Since  we  handle  large  amounts  of 
blood  all  day  long,  the  potential  for  contact  is 
always  present.  (Pam  Talbot,  RN,  Tr.  9/15,  p. 
157) 

Dr.  Robert  G.  Chapman,  President  of 
the  Council  of  Community  Blood 
Centers,  agreed  that  occupationally 
exposed  blood  bank  personnel  should 
be  offered  the  hepatitis  B  vaccine  and 
other  protection.  He  felt,  however,  that 
there  should  be  a  two  tiered  approach  to 
protective  clothing  with  less  stringent 
requirements  for,  for  example, 
phlebotomists  drawing  homologous 
donors  in  nonhospital  blood  banks.  (Tr. 
10/20/89.  p.  731)  Dr.  Paul  V.  Holland, 
representing  the  American  Association 
of  Blood  Banks,  argued  that  the  risk 
from  voluntary  blood  donors  is  very 
low,  that  wearing  gloves  often  presents 
a  problem  to  the  phlebotomist  (applying 
labels,  for  example).  He  further  stated 
that  they  require  gloves  for  autologous 
patients  and  hepatitis  B  vaccination  for 
employees  in  their  laboratories  (Tr.  10/ 
20/89,  pp.  764-765).  The  American  Blood 
Resources  Association  (ABRA)  has 
argued  that  workers  in  a  plasma  center 
are  at  a  reduced  risk  of  exposure  to 
bloodbome  pathogens  because  many 
plasma  donors  donate  frequently,  as 
often  as  twice  a  week,  and  therefore 
their  antibody  status  is  known  (Ex.  11- 
71).  Similariy,  the  American  Red  Cross 
stated  that  "its  healthy  blood  donor 
population  does  not  present  any 
increased  health  risks  to  its  employees 
and  volunteers"  (ARC,  Ex.  11-280). 
However,  despite  prescreening,  both 
blood  banks  and  plasma  centers  have 
donors  who  are  infected  with  HIV,  HBV, 
and  other  bloodbome  pathogens 
including  non-A  non-B  hepatitis. 

A  1990  study  of  intravenous  drug 
users  published  in  the  Journal  of  the 
American  Medical  Association  showed 
that  27%  of  a  cohort  of  2921  intravenous 
drug  users  had  donated  blood  or  plasma. 
Of  this  group  82.2%  had  donated  after 
they  had  started  using  drugs  and  most 
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donated  at  commercial  plasma  centers. 
(Ex.29g.  attachment)  In  a  study 
published  in  the  New  England  Journal  of 
Medicine  in  1989.  Leitman  and  her 
colleagues  conducted  an  in  depth 
analysis  of  a  group  of  volunteer  blood 
donors  who  were  found  to  be  infected 
with  HTV.  One  of  the  issues  studied  was 
^he  donors'  estimation  of  whether  or  not 
they  were  at  risk  for  HIV. 

The  results  of  our  study  suggest  that 
current  measures  for  donor  education  and 
screening  are  not  uniformly  effective  in 
eliminating  people  at  high  risk  from  the  donor 
pool.  The  majority  of  our  HIV-infected  donors 
understood  the  defmition  of  high-risk 
behavior  but  did  not  view  themselves  as 
having  engaged  in  such  behavior.  Even  more 
disturbing,  a  large  proportion  donated 
specifically  in  order  to  discover  the  results  of 
HIV  testing.  Furthermore,  less  than  5  percent 
understood  the  purpose  of  the  post-donation 
confidential  unit-exclusion  system  and  would 
have  designated  their  units  as  solely  for 
research.  Clearly,  boih  donor-education 
policies  and  interview  strategies  need  to  be 
strengthened.  (Ex.  281-3) 

Twenty  six  percent  of  the  subjects  of 
this  study  did  not  believe  their  earlier 
behavior  placed  them  at  risk,  because 
they  had  changed  their  lifestyles  and 
they  remained  in  good  health.  A  similar 
percentage  attempted  to  donate  blood  in 
order  to  undergo  HIV-antibody  testing 
because  they  viewed  the  donor  center 
as  more  pleasant,  more  accessible,  and 
not  associated  with  any  stigma.  Fifteen 
percent  of  the  donors  felt  pressured  to 
donate  despite  a  history  of  high-risk 
behavior.  Only  6  percent  did  not  read  or 
understand  the  informational  material 
provided  by  the  blood  center  that 
presumably  would  have  led  them  to 
disqualify  themselves.  The  authors 
concluded  that  a  small  number  of 
persons  with  HIV  infection  continue  to 
donate  blood  despite  attempts  to 
exclude  them. 

In  any  discussion  of  the  risk  to 
employees  in  the  blood  and  plasma 
centers  it  is  important  to  note  that  these 
facilities  dedicate  a  substantial  amount 
of  their  resources  to  identifying  these 
contaminated  units  and  ensuring  that 
they  are  not  released  for  transfusion  or 
for  other  use.  Units  of  blood  from  donors 
who  test  positive  are  discarded  and  do 
not  present  a  risk  to  recipients  of 
transfusions.  However,  employees 
engaged  in  the  collecting,  processing, 
and  testing  of  these  units  are  at  risk  for 
exposure. 

Nursing  Homes/Longterm  Care: 
Nursing  homes  or  other  long  term  care 
facilities  were  cited  by  commenters  as 
places  of  employment  where  employees 
are  at  risk  for  blood  and  body  fluid 
exposure  (ANA,  Ex.  11-86;  Exs.  11-74; 
11-172).  For  example,  employees 


provide  care  for  decubitus  ulcers  and 
skin  tears.  Employees  give  insulin 
injections  and  perform  finger  sticks 
which  present  the  added  risk  of 
handling  contaminated  sharps. 

Information  from  the  National  Health 
and  Nutrition  Examination  Survey  II 
gave  us  the  most  recent  in  depth  look  at 
the  prevalence  of  hepatitis  B  markers  in 
people  from  age  6  months  to  74  years 
and  from  different  racial  groups  (Exs. 
20-834,  6-340).  In  other  words,  it 
provided  information  that  would  tell 
what  percentage  of  people  in  each  age 
group  have  been  infected  with  hepatitis 
B  at  some  time  in  their  lives.  In  the  age 
group  65  to  74,  6.4  out  of  100  white 
females  had  serological  evidence  of  past 
hepatitis  B  infection,  7.5  out  of  100  white 
males,  39.5  out  of  100  black  females,  and 
39.7  out  of  100  black  males.  This 
indicates  that  many  individuals  who  are 
of  an  age  group  that  would  be  either 
residents  of  nursing  homes  or 
candidates  for  nursing  homes  have  at 
some  time  in  their  lives  had  a  hepatitis  B 
infection.  Most  of  these  individuals 
would  no  longer  be  infected  but  a 
percentage  of  these  individuals  would 
be  expected  to  have  developed  hepatitis 
B  carrier  status  and  would  still  be 
infected  with  the  virus  years  after  the 
initial  infection.  Further  data  from  this 
same  study  indicates  that  in  persons 
aged  45-74  years,  approximately  3  out  of 
1.000  whites  and  8  out  of  1.000  blacks 
were  carriers  of  hepatitis  B  surface 
antigen,  and  thus  presented  a  risk  to 
those  who  came  in  contact  with  their 
blood.  This  can  be  compared  to  hospital 
patients  where  one  would  expect 
approximately  10  out  of  1,000  patients 
(1%)  to  be  infected  with  hepatitis  B  (Ex. 
6-427). 

The  Service  Employees  International 
Union  urged  OSHA  not  to  exclude 
nursing  homes  from  the  standard.  They 
stated:  . 

An  exclusion  of  nurring  homes  based  on 
their  current  low  AIDS  population  is 
inappropriate.  Nursing  home  workers  are  as 
likely  as  other  health  care  workers  to  be 
exposed  to  HBV.  They  also  face  other 
infectious  diseases  such  as  TB.  Moreover, 
such  a  policy  would  be  dangerously  short 
sighted.  CDC  estimates  that  more  than  1.5 
million  individuals  are  today  infected  with 
the  HIV  virus.  The  growing  numbers  of  AIDS 
patients  together  with  soaring  hospital-based 
health  costs  will  spur  treatment  in  alternative 
healthcare  settings  like  nursing  homes  and 
respite  homes.  (SEIU,  Ex.  11-«1) 

The  American  Health  Care 
Association,  which  represents  more 
than  10.000  long  term  care  facilities  and 
allied  health  care  providers,  stated: 


(Ljong  term  health  care  facilities  should  be 
included,  [in  the  standard]  but  we  believe 
that  recognition  should  he  given  to  the 
differences  in  both  type  of  care  and 
population  served  in  long  term  care  facilities 
as  opposed  to  acute  care  facilities.  (AHCA 
Ex.  11-27) 

In  its  posthearing  comment,  the 
American  Health  Care  Association  gave 
a  number  of  reasons  why  they  feel  that 
the  nursing  home  industry  should  not  be 
subjected  to  the  "wholesale  application 
of  the  OSHA  standard."  Some  of  these 
are  listed  below: 
(AHCA.  Ex.  278) 

[W)e  believe  that  nursing  homes  comprise 
a  discreet  segment  of  the  health  care  industry 
where,  due  to  the  nature  of  the  resident 
population  and  the  types  of  care  provided, 
there  is  no  reasonable  expectation  of 
employee  exposure  to  blood  or  other 
potentially  infectious  body  fluids  in  the 
performance  of  normal  job  tasks.  The 
proposed  standard  utterly  ignores  the  fa?n 
that  the  average  patient  in  a  nursing  hofie  is 
an  84-year  old  woman  who  will  be  gvvpn  care 
in  a  stable  setting  for  over  a  year  *  y*. 
Furthermore,  nursing  homes  do  not  wicounter 
their  residents  under  the  transient  «cute 
episodic  and  emei^ency  circumstances  which 
characterize  all  [emphasis  in  the  original]  of 
the  other  high  risk  health  care 
categories  *  *  *.  Nursing  homes  are  unique 
among  health  care  providers  because 
continuous  regulatory  oversight,  survey,  and 
compliance  actions  are  built  into  the  federal 
certification  process  for  participation  in  the 
Medicare  and  Medicaid  progranu  (AHCA, 
Ex.  278). 

OSHA  does  not  agree  that  employees 
of  nursing  homes  have  no  reasonable 
expectation  of  occupational  exposure. 
First,  based  on  evidence  in  the  record,  it 
appears  that  some  employees  in  nursing 
homes  and  some  other  long  term  care 
facilities  do  have  occupational  exposure 
despite  the  AHCA  statement  to  the 
contrary.  However,  it  is  reasonable  to 
expect  that  some  nursing  home 
employees,  for  example  those  employed 
in  the  dietary  department,  may  not  have 
occupational  exposure  and  would  not  be 
covered  by  the  standard.  Second,  as 
discussed  above,  elderly  individuals 
may  be  carriers  of  bloodbome 
pathogens,  particularly  HBV,  as  the 
result  of  an  earlier  infection.  In  addition, 
although  the  average  patient  may  be  an 
elderiy  woman,  the  population  is  not 
made  up  exclusively  of  elderly  women, 
but  includes  men  as  well  In  fact,  the 
population  may  contain  adults  of  all 
ages  whose  personal  circiunstances 
require  more  care  than  they  are  able  to 
provide  for  themselves.  For  example,  a 
nurse's  assistant  testified: 

While  it  may  be  true  many  nursing  homes 
fit  [a]  typical  resident  profile.  In  every  home 
I've  worked  in.  I've  taken  care  of  male  as 
well  as  female  patients,  young  as  well  as  old 
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[L)ong  term  health  care  facilities  should  be 
included,  (in  the  itandard)  but  we  believe 
that  recognition  should  be  given  to  the 
differences  In  both  type  of  care  and 
population  served  in  long  term  care  facilities 
as  opposed  to  acute  care  facilities.  (AHCA, 
Ex.  11-27) 

In  its  posthearing  comment,  the 
American  Health  Care  Association  gave 
a  number  of  reasons  why  they  feel  that 
the  nursing  home  industry  should  not  be 
subjected  to  the  "wholesale  application 
of  the  OSHA  standard."  Some  of  these 
are  listed  below: 
(AHCA.  Ex.  278) 

[W)e  believe  that  nursing  homes  comprise 
a  discreet  segment  of  the  health  care  indust 
where,  due  to  the  nature  of  the  resident 
population  and  the  types  of  care  provided, 
there  is  no  reasonable  expectation  of 
employee  exposure  to  btood  or  other 
potentially  infectious  body  fluids  in  the 
performance  of  normal  job  tasks.  The 
proposed  standard  utterly  ignores  the  fa^ 
that  the  average  patient  in  a  nursing  M)pe  is 
an  84-year  old  woman  who  will  be  givpn  cara 
in  a  stable  setting  for  over  a  year  *  //'. 
Furthermore,  nursing  homes  do  not  ^counter 
their  residents  under  the  transient  acute 
episodic  and  emergency  circumstances  which 
characterize  all  (emphasis  in  the  original]  of 
the  other  high  risk  health  care 
categories  *  *  *.  Nursing  homes  are  unique 
among  health  care  providers  because 
continuous  regulatory  oversight,  survey,  and 
compliance  actions  are  built  into  the  federal 
certification  process  for  participation  in  the 
Medicare  and  Medicaid  programs  (AHCA, 
Ex.  278). 

OSHA  does  not  agree  that  employees 
of  nursing  homes  have  no  reasonable 
expectation  of  occupational  exposure. 
First,  based  on  evidence  in  the  record,  it 
appears  that  some  employees  in  nursing 
homes  and  some  other  long  term  care 
facilities  do  have  occupational  exposure 
despite  the  AHCA  statement  to  the 
contrary.  However,  it  is  reasonable  to 
expect  that  some  nursing  home 
employees,  for  example  those  employed 
in  the  dietary  department,  may  not  have 
occupational  exposure  and  would  not  be 
covered  by  the  standard.  Second,  as 
discussed  above,  elderly  individuals 
may  be  carriers  of  bloodbome 
pathogens,  particularly  HBV,  as  the 
result  of  an  earlier  infection.  In  addition, 
although  the  average  patient  may  be  an 
elderly  woman,  the  population  is  not 
made  up  exclusively  of  elderly  women, 
but  includes  men  as  well  In  fact  the 
population  may  contain  adults  of  all 
ages  whose  personal  circumstances 
require  more  care  than  they  are  able  to 
provide  for  themselves.  For  example,  a 
nurse's  assistant  testified: 

While  it  may  be  true  many  nursing  homes 
fit  (a)  typical  resident  profile.  In  every  home 
I've  worked  in,  I've  taken  care  of  male  as 
well  as  female  patients,  young  as  well  as  old 
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patients  and  short-term  stays  as  well  as  long- 
term  care  of  patients.  There  is  a  wide  variety 
of  patients  in  nursing  homes,  some  of  whom 
have  history  of  behavior  which  would  put 
them  at  high  risk  for  HBV  and  AIDS  ...  as 
well  as  people  who  have  had  blood 
transfusion  m  the  past  10  to  15  years.  (Ms. 
Kathy  Lucas,  Fr.  1/16/90.  p.751) 

Third,  the  nursing  home  industry  is 
not  unique  among  the  covered  industries 
in  that  long  term  care,  as  opposed  to 
acute,  episodic  care,  is  provided.  The 
staff  of  institutions  for  the 
developmentally  disabled  also  provide 
long  term  care,  and  these  individuals  are 
also  at  risk  when  they  have 
occupational  exposure  as  discussed 
above. 

Fourth,  the  fact  that  nursing  homes 
are  subject  to  infection  control 
requirements  imposed  by  the  Health 
Care  Financing  Administration  (HCFA) 
of  the  U.S.  Department  of  Health  and 
Human  Services  under  the  Medicare 
and  Medicaid  programs  and  to  infection 
control  requirements  of  states  does  not 
obviate  the  need  to  cover  the  employees 
of  these  facilities  under  this  standard. 
These  infection  control  requirements  are 
primarily  to  protect  the  patients 
(residents). 

The  preamble  to  42  CFR  438.65,  which 
requires  nursing  homes  to  have  infection 
control  programs,  states,  "*  *  *  [TJhe 
emphasis  we  wanted  to  place  was  on 
the  actual  performance  of  a  facility  in 
providing  care  *  *  *"  (emphasis  added) 
54  FR  5345  (February  2, 1989).  The 
interpretative  guidelines  for  this 
regulation  suggest  that  HCFA  surveyors 
ask  whether  the  HIV/HBV  infection 
control  policies  agree  with  OSHA 
requirements  for  protecting  employees 
and  current  accepted  standards  of 
practice  recommended  by  CDC.  It  does 
not  appear  that  HCFA  mandates 
compliance  with  OSHA  requirements 
and  CDC  occupational  health  guidelines 
as  a  matter  of  its  own  regulations.  To 
the  contrary,  HCFA  in  effect  notes  that 
nursing  homes  must  comply  with  OSHA 
requirements.  Thus,  there  is  no  conflict 
with  HCFA  or  duplication  of  effort. 
Similarly,  since  States  implement  the 
same  infection  control  requirements 
under  42  U.S.C.  139  6r  (h),  the  same 
arguments  apply  to  state  regulations. 
State  licensing  agencies  may  possibly 
have  different,  additional  occupational 
health  requirements.  See  42  U.S.C.  139  6r 
(h)(B).  However,  the  purpose  of  the  OSH 
Act  is  to  provide  uniform  protection. 
Usery  v.  Lacy.  628  F.  2d  1226  (9th  Cir. 
1980).  States  which  desire  to  address 
issues  covered  by  OSHA  standards 
must  adopt  a  plan  approved  by  Federal 
OSHA.  29  U.S.C.  667  (b).  Finally,  the 
Congress  has  expressly  indicated  that 
OSHA  is  to  protect  healthcare  and 


public  safety  workers  from  HIV  and 
HBV.  The  Congress  mandated  CDC  to 
develop  guidelines  for  protecting 
healthcare  and  public  safety  workers 
from  HIV  and  HBV  and  to  submit  the 
guidelines  to  OSHA  for  its  use  in  the 
development  of  this  standard.  42  U.S.C. 
300ee-2  (a)(l)(2)  and  (b). 

Funeral  Homes  and  Mortuaries:  The 
CDC  considers  morticians  to  be 
healthcare  workers  who  should  observe 
precautions  because  of  their  exposure  to 
blood  (Ex.  4-9).  From  the  beginning  of 
the  rulemaking,  there  was  a  consensus 
among  the  commenters  that  employees 
of  mortuaries  have  been  at  occupational 
risk  because  they  are  exposed  to  blood 
and  certain  body  fluids  and  should  be 
covered  by  the  standard  (Exs.  11-161; 
11-111;  11-293;  11-282;  11-240;  11-181; 
11-169;  11-157;  11-165). 

For  example: 

It  is  generally  agreed  upon  within  the 
funeral  service  profession  that  risk  of 
occupational  exposure  to  bloodbome 
pathogens  exists  to  varying  degrees  during 
the  handling  of  human  remains  prior  to 
embalming  and  during  the  embalming  process 
(National  Funeral  Directors  Association,  Ex. 
311). 

Mortuary  workers  are  potentially  exposed 
to  large  quantities  of  blood  during  the 
preparation  of  cadavers;  there  is  also 
potential  for  certain  abrasions  (SEIU,  Ex.  11- 
161). 

EJnbalmers  constitute  a  group  of  long 
ignored  non-hospital  based  health  care 
workers.  During  the  embalming  procedure 
they  often  come  into  contact  with  large 
amounts  of  uncontainerized  blood  as  the 
vascular  system  is  drained.  Depending  on  the 
cause  of  death  and  whether  an  autopsy  has 
been  performed,  they  may  be  required  to 
handle  various  body  paris  and  tissues,  as 
well  as  to  make  numerous  incisions  and 
subsequently  suture  the  incised  tissue.  These 
procedures  put  them  at  risk  of  exposure. 
(AAOHN,  Ex.  11-111) 

Exposure  in  funeral  homes  during 
embalming  and  other  procedures 
described  above  may  result  in 
exposures  similar  to  those  encountered 
in  surgery  and  autopsy. 

Research  Labs  and  Production 
Facilities:  Research  and  production 
facilities  that  produce  or  manipulate 
concentrated  virus  are  also  included 
within  the  scope  of  this  standard.  There 
are  many  researchers  in  academia, 
government  and  industry  who  are 
studying  HIV  and  HBV.  These 
indi\adual8  may  be  at  even  greater  risk 
than  healthcare  providers  because  the 
concentration  of  virus  is  often  greater 
than  that  found  in  blood  orlither  body 
fluids.  The  record  contains  evidence  that 
two  individuals  who  worked  with 
concentrated  HIV  in  a  production 
facility  became  infected  as  the  result  of 
occupational  exposure  (Exs.  6-187;  0- 


312:  6-368).  The  circumstances 
surrounding  these  infections  were  the 
subject  of  a  thorough  review  by  a 
committee  of  experts  appointed  by  the 
Director  of  the  National  Institutes  of 
Health. 

Expert  witness  |olanda  Janczewski, 
formeriy  Biological  Safety  Officer  for  the 
AIDS  Research  Program  at  the  National 
Cancer  Institute,  Frederick  Cancer 
Research  Facility  (NCI-FCRF).  described 
the  events  in  her  testimony  at  OSHA's 
public  hearings  on  the  proposed 
standard. 

In  1984,  the  NCI-FCRF  began  to  produce 
the  large  amounts  of  HIV-1  that  were  needed 
for  assays  to  test  the  nation's  blood  supply. 
Subsequently,  and  to  date,  the  NCI-FCRF 
production  lalioratory  was  employed  to 
prepare  large  quantities  of  HIV-l  as  an  agent 
for  structural,  inmiunological.  and  * 

biochemical  studies.  Other  commercial 
laboratories  took  over  the  process  of 
producing  the  concentrated  virus  needed  for 
the  FDA-approved  blood  testing  kits.  By  1967, 
and  to  date  (9/12/89),  seven  laboratories 
within  the  United  States  were  involved  iit 
large  scale  HIV-1  production  and  employ  an 
estimated  150  workers. 

In  September  1967,  the  Rrst  occupationally- 
acquired  HlV-1  infection  of  a  worker  in  > 
large  scale  HIV-1  production  facility  was 
confirmed.  A  second  worker  was  reported  to 
be  infected  in  October,  of  the  same 
year  *  *  *  Dr.  James  Wyngaarden,  Director, 
National  Institutes  of  Health  convened  a 
Review  Croup  to  investigate  the  reported 
HIV-1  infection{s]  •  *  '.The  Review 
Group  *  *  *  concluded  with 
recommendations  for  worker  training, 
enforcement  of  safety  practices,  medical 
surveillance,  and  evaluation  of  processes  and 
equipment.  (Ex.  25) 

The  reporting  of  two  infections  as  the 
result  of  occupational  exposure  in  a 
group  of  employees  that  number  less 
than  200  documents  the  potential  for 
viral  infection  whenever  employees 
concentrate  or  otherwise  manipulate 
highly  concentrated  virus.  The  final 
standard  incorporates  many  of  the 
recommendations  of  the  R^iew 
Committee  described  above  and  the 
provisions  specific  for  these  facilities 
are  found  in  paragraph  (e)  and     i 
paragraph  (g)(2)(ix). 

Although  at  present,  HBV  cannot  be 
grown  in  tissue  or  organ  culture,  this 
may  be  possible  in  the  future.  Any 
concentrated  HBV  prepared  from  human 
or  animal  blood  or  body  fluids  would 
also  present  a  risk  to  the  laboratorian  or 
other  researcher  who  had  occupational 
exposure  in  the  laboratory  or  production 
facility. 

Medical/Infectious/Regulated  Waste 
Operations:  Although  OSHA  is  not 
aware  of  any  documented  cases  of  HBV 
or  HIV  infection  associated  with  the 
collectioa  transportation,  and  fmal 
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disposal  of  "regulated"  waste,  the 
potential  for  such  an  infection  prior  to 
final  disposal  of  the  waste  is  clear.  The 
situation  facing  employees  who  handle 
"regulated"  waste  within  healthcare  and 
other  facihties  was  described  by  Judith 
Gordon,  testifying  as  an  expert  witness 
for  OSHA.  She  stated: 

At  many  worksites,  f  oncem  for  employee 
safety  and  health  is  directed  primarily 
toward  the  professional  and  skilled  workers, 
and  the  impact  of  work  practices  on  the 
safety  and  health  of  the  maintenance  and 
janitorial  staff  is  often  overlooked.  Yet,  if  the 
exposure  to  bloodbome  pathogens  that  are 
present  on  blood-contaminated  items 
constitutes  an  occupational  hazard  to,  for 
example,  the  healthcare  worker,  it  poses  the 
same  risk  for  the  person  who  must  handle  the 
same  blood-contaminated  items  when  they 
are  waste.  Scientifically  and  logically, 
handlers  of  infectious  waste  are  also  at  risk 
of  occupational  exposure  to  bloodbome 
pathogens. 

Infectious  waste  management  has  many 
aspects  including  discard  of  the  infectious 
waste,  its  collection  and  storage,  and 
treatment  of  the  waste  before  disposal.  Each 
of  these  activities  has  an  inherent  risk  of 
occupational  exposure  to  bloodbome 
pathogens.  The  work  practices  of  those  who 
initially  discard  infectious  waste  have  a 
direct  effect  on  the  potential  for  exposure  and 
the  risks  faced  by  those  employees 
downstream  who  handle  the  infectious 
waste.  (Ex.  30) 

Browning-Ferris  Industries  (BFI) 
described  the  types  of  occupational 
exposure  that  may  occur  after  the 
employee  of  the  medical  waste  company 
has  picked  up  the  medical  ("regulated") 
waste. 

BFI's  medical  waste  employees  perform  a 
variety  of  tasks  associated  with  transporting 
end  disposing  of  medical  waste.  Unlike 
healthcare  and  medical  laboratory  workers 
who  may  be  exposed  to  bloodbome 
pathogens  through  direct  and  indirect  patient 
contact,  specimen  collection  and  processing, 
or  handling  dressing,  linens,  waste  and 
medical  equipment,  BFI  medical  waste 
employees  handle  waste  only  after  it  has 
been  packaged  and/or  placed  in  a  plastic 
container  (tub)  for  transport  and  disposal. 
Medical  waste  workers  load  packages  for 
transport,  off  load  packages  and  tubs  at 
transfer  stations  and  destination  facilities, 
prepare  packages  and  tubs  for  treatment  or 
destruction,  and  operate  equipment  which 
moves  waste  into  and  through  treatment  or 
destruction  processes. 

BFI's  assessment  is  that  the  greatest 
potential  occupational  exposure  of  our 
employees  to  bloodbome  pathogens  is 
through  needle  sticks  from  sharps  not 
properly  packaged  by  generators  in  rigid 
containers,  or  from  sharps  containers  not 
properly  sealed.  Medical  waste  workers  are 
also  exposed  through  improperly  packaged 
fluids,  and  through  spill  response  activities. 
BFI's  own  packaging  and  handling  practices, 
including  reliance  on  mechanical  waste 
handling,  as  well  as  state  and  federal 


packaging  requirements,  substantially  reduce 
these  exposure  routes.  (BFI,  Ex.20-138) 

These  comments  clearly  indicate  the 
nature  of  the  occupational  exposure  of 
employees  who  have  contact  with 
regulated  waste  from  its  generation  to 
its  ultimate  disposal. 

Equipment  Service  and  Repair: 
Several  commenters  pointed  out  the 
potential  risk  to  employees  who  service 
or  repair  medical  instruments  or  other 
types  of  equipment  contaminated  with 
blood  or  body  fluids  such  as  dialysis 
pumps,  pacemakers,  liquid 
chromatographs,  and  centrifuges 
(Millipore  Corp.,  Ex.  11-3;  American 
Dental  Association,  Ex.  11-43;  IBT.  Ex. 
11-97;  11-282;  HIMA,  Ex.66:  Ex.  85). 
These  devices  are  often  contaminated 
both  externally  and  internally  (ADA.  11- 
43;  YSI.  11-7).  This  hazard  may  be 
encountered  when  the  equipment  is 
serviced  on  site  (Ex.  11-282)  or  at  the 
factory  or  service  center  prior  to 
decontamination  (Ex.  11-7). 

Dr.  Amiram  Daniel,  testifying  on 
behalf  of  the  Health  Industi^ 
Manufacturers  Association,  described 
how  employees  who  sell  and  service 
medical  equipment  may  be  exposed.  He 
stated: 

In  our  industry  we  employ  about  200,000 
workers.  About  10%  of  these  workers  are 
engaged  in  labor  which  may  put  them  in 
contact  with  potentially  infectious  material 
*  *  *  Our  field  force,  composed  of  sales, 
service  and  repair,  quality  assurance  and 
teaching  personnel,  must  come  in  contact 
with  the  patient  in  the  hospital,  clinic  or 
home  environment,  or  with  contaminated 
devices.  Some  of  our  used  products  are 
returned  to  the  manufacturer  for  a  variety  of 
reasons — replacements  and  failure 
investigation  to  mention  but  two.  The 
manufacturing  personnel  handling  these 
shipments  do  not  always  Icnow  the  status  of 
the  devices,  who  used  them  and  how, 
whether  they  were  disinfected  prior  to 
shipping,  etc.  (Dr.  Amiram  Daniel,  HIMA,  Ex. 
66) 

One  group  opposed  coverage  of  these 
employees.  Mr.  Timothy  Fise, 
representing  the  American  Dental  Trade 
Association  (ADTA),  testified  that  it 
was  the  opinion  of  the  ADTA  that 
medical  and  dental  companies  that 
engage  in  equipment  repair  should  be 
excluded  from  the  standard  because 
they  contend  that  the  risk  of  infection  is 
remote.  Mr.  Fise  stated: 

Companies  do  these  repairs  either:  (1) 
outside  of  the  medical/dental  facility,  or  (2) 
at  a  time  substantially  after  the  equipment 
was  in  use  with  exposure  to  any  patient. 
With  the  likelihood  that  equipment  is 
incapacitated  for  at  least  several  hours  (if 
done  on-site)  and  more  likely  several  days 
before  repair  (if  the  equipment  is  shipped  to 
the  medical/dental  facility  for  repair)  any 
HBV  which  may  have  been  present  on  the 


equipment  will  long  since  have  died,  and  the 
exposure/risk  eliminated.  As  noted  above, 
any  risk  was  remote  at  worst  (Mr.  Timothy 
Fise,  ADTA,  Ex.  65). 

This  argument,  that  blood 
contaminated  equipment  does  not 
present  a  hazard  was  addressed  in  the 
opening  paragraphs  of  this  section.  It  is 
well  documented  that  HBV  can  remain 
viable  on  environmental  surfaces  for  at 
least  a  week,  and  transmission  of  HBV 
infection  from  exposure  to  contaminated 
environmental  surfaces  has  been 
documented  to  be  a  major  mode  of 
spread  in  certain  settings,  particularly 
hemodialysis  units  (Exs.  6-56;  6-440;  6- 
461;  6-480). 

Public  Safety  and  Emergency  Medical 
Services:  Other  employees  who  may  be 
exposed  to  blood  and  other  potentially 
infectious  materials  include  emergency 
medical  service  providers,  firefighters, 
law  enforcement  personnel  and 
correctional  officers.  These  employees 
would  be  covered  under  the  final 
standard  if  they  have  actual  or  potential 
occupational  exposure  to  blood  or  other 
body  fluids  and  if  they  are  employed  by 
the  private  sector,  the  federal 
government,  or  a  state  or  local 
government  in  a  state  that  has  an 
OSHA-approved  state  plan.  Employees 
of  state  and  local  goverrunents, 
including  those  employed  in  public 
hospitals  and  health  clinics,  in  states 
without  state  occupational  safety  and 
health  plans  are  not  covered  by  OSHA 
regulations.  (For  more  information  on 
states  and  territories  with  OSHA  state 
plans,  see  Section  II:  Legal  Authority) 

Finally,  the  Congress  has  expressly 
indicated  that  OSHA  is  to  protect 
healthcare  and  public  safety  workers 
from  HIV  and  HBV.  The  Congress 
mandated  CDC  to  develop  guidelines  for 
protecting  healthcare  and  public  safety 
workers  from  HIV  and  HBV  and  to 
submit  the  guidelines  to  OSHA  for  its 
use  in  the  development  of  this  standard. 
42  U.S.C.  300ee-2  (a)(l)(2)  and  (b)  (Ex. 
15).  ^^ 

The  following  descriptions  outline  the 
occupational  ex^psnres  that  are 
common  to  Public  Safety  Officers  and 
Emergency  Medical  Services  personnel. 

Emergency  Medical  Services: 
Individuals  who  render  emergency 
medical  services  are  clearly  at  risk  for 
blood  exposure  incidents.  Prehospital 
care  is  often  rendered  in  a  hostile  or 
uncontrolled  environment.  Conditions 
beyond  the  control  of  the  employee, 
broken  glass  and  sharp  metal  at  an 
accident  scene,  weapons  at  the  scene  of 
a  violent  crime,  and  inclement  weather, 
may  complicate  the  tasks  and  make 
them  more  hazardous.  Many  of  the 
commenters  considered  the  risk  to  these 
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equipment  will  long  since  have  died,  and  the 
exposure/risk  eliminated.  As  noted  above, 
any  risk  was  remote  at  worst  (Mr.  Timothy 
Fise,  ADTA,  Ex.  65).  - 

This  argument,  that  blood 
contaminated  equipment  does  not 
present  a  hazard  was  addressed  in  the 
opening  paragraphs  of  this  section.  It  is 
well  documented  that  HBV  can  remain 
viable  on  environmental  surfaces  for  at 
least  a  week,  and  transmission  of  HBV 
infection  from  exposure  to  contaminated 
environmental  surfaces  has  been 
documented  to  be  a  major  mode  of 
spread  in  certain  settings,  particularly 
hemodialysis  units  (Exs.  6-56:  6-440;  6- 
461;  6-480). 

Public  Safety  and  Emergency  Medical 
Services:  Other  employees  who  may  be 
exposed  to  blood  and  other  potentially 
infectious  materials  include  emergency 
medical  service  providers,  firefighters, 
law  enforcement  personnel  and 
correctional  officers.  These  employees 
would  be  covered  under  the  final 
standard  if  they  have  actual  or  potential 
occupational  exposure  to  blood  or  other 
body  fluids  and  if  they  are  employed  by 
the  private  sector,  the  federal 
government,  or  a  state  or  local 
government  in  a  state  that  has  an 
OSHA-approved  state  plan.  Employees 
of  state  and  local  governments, 
including  those  employed  in  public 
hospitals  and  health  clinics,  in  states 
without  state  occupational  safety  and 
health  plans  are  not  covered  by  OSHA 
regulations.  (For  more  information  on 
states  and  territories  with  OSHA  state 
plans,  see  Section  II:  Legal  Authority) 

Finally,  the  Congress  has  expressly 
indicated  that  OSHA  is  to  protect 
healthcare  and  public  safety  workers 
from  HIV  and  HBV.  The  Congress 
mandated  CDC  to  develop  guidelines  for 
protecting  healthcare  and  public  safety 
workers  from  HIV  and  HBV  and  to 
submit  the  guidelines  to  OSHA  for  its 
use  in  the  development  of  this  standard. 
42  U.S.C.  300ee-2  (a)(l)(2)  and  (b)  (Ex. 
15).  ^^ 

The  following  descriptions  outline  the 
occupational  ex^^s\rte8  that  are 
common  to  Public  Safety  Officers  and 
Emergency  Medical  Services  personnel. 

Emergency  Medical  Services: 
Individuals  who  render  emergency 
medical  services  are  clearly  at  risk  for 
blood  exposure  incidents.  Prehospital 
care  is  often  rendered  in  a  hostile  or 
uncontrolled  environment.  Conditions 
beyond  the  control  of  the  employee, 
broken  glass  and  sharp  metal  at  an 
accident  scene,  weapons  at  the  scene  of 
a  violent  crime,  and  inclement  weather, 
may  complicate  the  tasks  and  make 
them  more  hazardous.  Many  of  the 
commenters  considered  the  risk  to  these 
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providers  of  emergency  medical  service 
to  be  substantial  (ANA,  Ex.  11-86: 
AAOHN,  Ex.  11-111;  International 
Association  of  Firefighters,  Ex.  11-125; 
Merck.  Ex.  11-165).  Moreover,  recent 
CDC  guidelines  clearly  apply  to 
personnel  rendering  emergency  medical 
service  (Exs.  6-153;  6-199).  A  description 
of  the  hazards  that  may  be  f^ced  by 
emergency  medical  respopders  was 
provided  by  Chief  RicJ^j^Uavidson. 
Chairman  of  the  ^pi^f^ency  Medical 
Services  Committee  for  the  International 
Association  of  Fire  Chiefs. 

The  pre-hospital  emergency  care  providers, 
unlike  their  counterparts  in  hospitals  and 
other  medical  facilities,  do  not  have  the 
luxury  of  controlled  clinical  environments.  As 
has  already  been  stated,  field  delivery  of 
medical  care  often  involves  the  challenges  of 
adverse  operating  conditions,  limited 
equipment  and  resources,  and  Hmited  time. 
The  emergency  medical  providers  must  often 
contend  with  very  hazardous  situations, 
violent  and  uncooperative  patients  and 
hostile  bystanders.  The  house  call,  once  a 
regular  part  of  a  physician's  practice,  is  now 
almost  exclusively  the  duty  of  the  emergency 
responder. 

There  is  no  such  thing  as  a  sterile  work 
environment  for  emergency  medical 
responders.  Theirs  is  often  one  of  untenable 
work  conditions,  whether  attempting  to 
safely  deliver  a  baby  on  the  floor  of  an 
abandoned  tenement,  strewn  with  human 
waste  and  drug  paraphernalia,  or  crawling 
through  the  shattered  window  of  a  motor 
vehicle  to  treat  an  accident  victim, 
contending  with  broken  glass,  jagged  metal 
and  leaking  fuel.  The  explosive  growth  in 
drug  use  all  over  the  United  States  now 
places  the  emergency  rescuer  directly  on  the 
battleground,  often  having  to  deal  with  the  ^' 
aftermath  of  a  drug  deal  gone  bad.  The 
rescuer  can  do  little  to  change  the  dynamics 
of  the  situation.  This  is  the  world  in  which  we 
must  operate.  (Tr  9/14/89.  p.114-115) 

Mr.  Paul  Maniscalco.  Vice  President 
of  the  National  Association  of 
Emergency  Medical  Technicians,  said: 

The  EMS  provider  is  called  upon  to  render 
lifesaving  techniques  in  what  can  be 
described  as,  at  best,  less  than  ideal 
situation.  Some  of  these  scenarios  include, 
but  are  not  limited  to.  hazardous  materials 
Incidents,  overturned  autos,  inner-city 
tenements,  or  in  rural  areas  many  miles  from 
any  health  care  facility.  These  varying 
environments  provide  for  problems  that  ate 
each  highly  unique,  and  nothing  like  the  static 
environment  that  is  offered  by  working  in  a 
fixed  medical  facility.  For  example,  the 
potential  for  a  needlestick  to  occur  is  greatly 
increased  when  an  EMT  is  required,  due  to 
patient  condition,  to  start  an  IV  in  a  moving 
ambulance.  (9/14/89  Tr  121) 

Fire  Fighting  and  Law  Enforcement: 
Many  commenters  urged  OSHA  to 
include  fire  fighters  and  law 
enforcement  personnel  within  the  scope 
of  the  standa.      Mr.  Richard  Duffy,  lAFF 
Tr.  9/14/89  p.  ISft  Mr.  Clyde  Bragdon  9/ 


14/91  Tr  105;  IBPO  Ex.  20-1251;  11-88 
ANA;  11-15  AFSCME;  11-74  NY  State 
Dept  of  Health;  11-111  AAOHN;  11-165 
Merck:  34  Int'l.  Ass'n.  of  Fire  fighters). 
When  these  individuals  act  as 
emergency  first  responders  their  risk  is 
similar  to  that  discussed  earlier  for 
emergency  medical  services.  In  addition, 
the  potential  for  a  hostile  or 
uncontrolled  environment  at  a  fire  or 
crime  scene  mandates  special 
procedures  in  devising  an  adequate 
program  of  protection.  The  combination 
of  broken  glass,  jagged  metal  and  blood 
may  present  a  hazard  to  the  fire  fighter 
who  is  attempting  to  extricate  the  victim 
of  a  motor  vehicle  accident.  Even  after 
the  victim  has  been  removed  from  the 
scene,  the  employee  may  have  to  remain 
in  a  blood  contaminated  environment 
while  the  investigation  and  cleanup 
continues.  For  law  enforcement  officers, 
weapons  (including  knives,  ice  picks 
and  razor  blades)  and  drug 
paraphernalia  (including  needles  and 
syringes)  encountered  on  a  search  may 
have  to  be  collected  as  evidence.  Also, 
facilities  for  personal  cleanup  can  be 
inadequate  or  lacking  altogether.  In 
addition,  the  employee  may  have  to 
work  under  time  constraints  when  there 
is  the  threat  of  an  explosion,  the 
likelihood  of  a  building  collapse,  or  a 
hostage  situation. 

Mr.  Clyde  A.  Bragdon.  Jr..  formerly 
Fire  Chief  of  Los  Angeles  County  and 
currently  the  Administrator  of  the 
United  States  Fire  Academy,  testified  as 
to  the  duties  of  fire  fighters  that  place 
them  at  risk.  He  stated: 

Today's  fire  fighter  is  not  just  a  fire  fighter. 
He  is  also  an  emergency  healthcare  worker, 
often  the  first  to  arrive  at  the  scene  of  an 
accident.  In  fact,  80  per  cent  of  all  field 
emergency  medical  care  is  provided  by  the 
fire  service.  The  occupational  exposures 
inherent  to  their  jobs  necessitates  that  the 
Rule  cover  all  fire  fighters,  emergency 
medical  technicians,  and  paramedics.  (Tr.  9/ 
14/89,  IDS) 

Mr.  Eric  Lamar,  a  Fairfax  County  (Va.) 
fire  fighter  and  emergency  medical 
technician  with  more  than  14  years 
service,  described  the  changing  role  of 
the  fire  fighter. 

I  think  that  there  may  be,  at  least  at  some 
levels,  some  confusion  about  the  applicability 
of  the  standard  for  fire  fighters,  and  I  think 
it's  extremely  important  to  re-emphasize 
again  that,  certainly  in  the  time  that  I've  been 
in  the  fire  department,  the  nature  of  the  job 
has  changed  dramatically  in  many  ways,  but 
the  way  it's  changed  the  most  is  that  we  are 
now  expected  to  be  performing  much  more 
emergency  medical  service  than  we  were 
t)efore,  and  there's  an  incredibly  high  degree 
of  integration  that's  occurring  not  only  in 
urban  areas  but  also  in  suburban  areas,  too. 

I  can  also  tell  you  that  on  a  daily  basis, 
some  of  us  would  be  chagrined  to  admit  to 


you  that  even  though  we  consider  ourselves 
to  be  fire  fighters,  that  most  of  our  calls  are 
emergency  medical  calls.  Hiat's  l>ecause  in 
many  municipalities  we  have  tiered  response 
where  if  an  ambulance  isn't  available,  the  fire 
equipment  is  sent  first  since  we  are  trained 
as  emergency  medical  technicians.  (Tr  9/14/ 
89.  pp.  165-166)  ' 

Law  enforcement  officers  and 
correctional  officers  may  face  a  number 
of  situations  where  there  is  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials.  In  its  publication 
"Guidelines  for  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public  Safety 
Workers"  (Ex.  15).  the  CDC  described 
some  of  these  situations  as  follows: 

Law  enforcement  and  correctional  facility 
officers  may  face  the  risk  of  exposure  to 
blood  during  the  conduct  of  their  duties.  For 
example,  at  the  crime  scene  or  during 
processing  of  suspects,  law-enforcement 
officers  may  encounter  blood-contaminated 
hypodermic  needles  or  weapons,  or  be  called 
upon  to  assist  with  body  removal. 
Correctional  officers  may  similarly  be 
required  to  search  prisoners  or  their  cells  for 
hypodermic  needles  or  weapons,  or  sutxiue 
violent  and  combative  inmates. 

L.aw  enforcement  and  correctional  facility 
officers  are  exposed  to  a  range  of  assaultive 
and  disruptive  behavior  *  *  *  Behaviors  of 
particular  concern  are  biting,  attacks 
resulting  in  blood  exposure,  and  attacks  with 
sharp  objects.  Such  behaxnors  may  occur  in  a 
range  of  law-enforcement  situations  including 
arrests,  routine  interrogations,  domestic 
disputes,  and  lockup  operations  *  *  *  Hand- 
to-hand  combat  may  result  in  bleeding  and 
may  thus  incur  a  greater  chance  for  blood-to- 
blood  exposure  *  *  *  Criminal  justice 
personnel  have  potential  risk  of  acquiring 
HBV  or  HIV  infection  through  exposures 
which  occur  during  searches  and  evidence 
handling.  Penetrating  injuries  are  known  to 
occur,  and  puncture  wounds  or  needlesticks 
in  particular  pose  a  hazard  during  searches  of 
persons,  vehicles  or  cells  and  during  evidence 
handling.  (Ex.15  p.15-16) 

Tlfe  comment  by  the  International 
Brotherhood  of  Police  Officers  listed  a 
number  of  ways  that  occupational 
exposure  may  occur  to  law  enforcement 
officers. 

There  are  a  variety  of  ways  in  which  police 
potentially  come  in  contact  with  blood-borne 
disease,  the  most  dramatic  of  which  is 
assaults  by  criminals  wielding  weapons. 
Frequently  these  criminals  are  drug  users 
who  are  in  one  of  the  fastest  growing 
populations  of  individuals  infected  by  the 
AIDS  and  Hepatitis  B  virus.  It  is  not 
uncommon  for  police  officers  to  sustain  cuts 
and  abrasions  in  the  course  of  these  struggles 
and  to  come  in  contact  with  the  criminal's 
blood  and  bodily  products.  Police  are  also  at 
risk  from  needle  sticks,  while  handling 
evidence  samples  and  accident  victims.  (Ex. 
20-1251) 
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Correctional  Institutions:  Many  of  the 
situations  that  place  correctional 
officers  at  risk  happen  as  the  result  of 
the  violent  behavior  of  the  inmates,  a 
group  with  a  high  prevalence  of 
infection  because  of  past  and  present 
high  risk  behavior.  Studies  of  four  prison 
populations  in  the  U.S.  revealed  that 
approximately  half  of  the  prisoners  had 
serological  evidence  of  previous 
hepatitis  B  infection  with  1.3%  to  8.0%  of 
the  study  population  who  were  carriers 
(Ex.  6-132). 

Mr.  Jim  Knapp,  a  correctional  officer, 
testified  to  weapons  made  from 
silverware,  razor  blades,  sharpened 
pencils,  and  pieces  of  steel  and  the 
inmates'  use  of  needles  and  razors  to 
tattoo  other  inmates.  He  and  his 
coworkers  have  also  found  needles  in 
searches  for  contraband,  and  they  are 
often  required  to  break  up  fights  and 
then  clean  up  the  blood  in  the  area  (10/ 
17/89  Tr.  71.  92).  One  witness, 
addressing  himself  to  those  who  might 
be  skeptical  about  whether  correctional 
officers  are  exposed  to  blood,  described 
the  following  incident  that  occurred  two 
days  earlier 

People  look  at  a  correctional  oRicer  and  . 
say,  "Well,  you're  not  like  a  nurse.  You're  not 
like  a  health  service  (worker]  or  whatever. 
You  don't  have  that  much  contact."  Well,  just 
to  emphasize  my  point,  Sunday  morning  I 
was  working  in  my  unit.  We  had  a  code  call 
In  the  unit  next  door  to  us.  I  ran  over.  Here 
were  two  guys  fighting  over  the  phone.  As  I 
ran  up  to  break  them  up,  one  of  the  guys 
threw  a  punch  into  the  other  guy's  face  and  I 
had  red  splattered  all  over  my  eyeglasses. 
This  was  just  Sunday.  Luckily,  i  was  wearing 
eyeglasses.  (Mr.  Glenn  Rude  10/17/89  Tr.  81). 

Not  everyone  agreed  that  public 
safety  officers  should  be  covered  by  the 
standard.  Dr.  Richard  Vogt,  testifying  on 
behalf  of  the  Council  of  State  and 
Territorial  Epidemiologists  (CSTE), 
stated: 

[Tjhe  initial  rules  should  be  confined  to 
health  care  facilities,  specifically  health  care 
providers  *  *  *  includ[ing]  emergency 
medical  technicians  *  ♦  *  (TJhe  risks  of 
occupationb'ly-related  transmission  of  HIV 
and  hBV  io  policemen,  firemen  and 
correctional  facility  personnel  (also  known  as 
personal  service  workers)  has  never  been 
demonstrated.(Ex.  132.  p.3) 

During  questioning  by  the  panel.  Dr. 
Vogt  disagreed  with  basing  the  scope  of 
the  standard  on  blood  exposure  but 
insisted  that  "actual  data"  be  used. 

OSHA  must  make  the  decision  on 
whether  or  not  to  include  employees  on 
the  basis  of  the  best  available  evidence. 
These  data,  presented  in  both  Section  IV 
Health  Effects  and  Section  V: 
Quantitative  Risk  Assessment, 
demonstrate  convincingly  that  it  is 
blood  exposure  that  is  most  closely 


correlated  with  risk  of  HBV 
Furthermore,  the  likelihood  of 
percutaneous  exposure  or  exposure  to 
mucous  membranes  further  increases 
the  risk.  Clearly,  these  public  safety 
officers  not  only  have  exposure  to 
blood,  but  also  have  a  risk  for 
percutaneous  exposures  as  described 
above.  Therefore,  the  Agency  concludes 
that  they  are  at  risk  as  the  result  of 
occupational  exposure. 

Ocean  Lifeguards:  Another  group  of 
employees,  ocean  lifeguards,  were  not 
included  in  the  discussion  of  scope  in 
the  proposed  standard  and  are  added  to 
this  discussion  of  employees  who  have 
occupational  exposure.  OSHA  was  first 
made  aware  of  the  risks  faced  by  ocean 
lifeguards  in  testimony  by  Mr.  Ken 
Gunther  representing  a  number  of  life 
saving  associations  and  the  Health  Risk 
Duty  Imperative  of  Ocean  Lifeguards 
(HRDIOL)  project.  His  testimony,  first 
delivered  at  the  Washington,  D.C. 
hearings  pointed  to  the  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials  encountered  by 
these  employees  (9/27/89  Tr.  300-313). 

When  OSHA  held  hearings  in  Miami. 
Florida  on  December  20. 1989,  Mr. 
Gunther  and  29  other  lifeguards  testified 
in  detail  as  to  the  duties  that  place 
lifeguards  at  risk  for  blood  exposure.  Dr. 
Jim  Dobbins,  an  epidemiologist,  and  a 
member  of  the  Gulf  Coast  Region  of  the 
United  States  Life  Saving  Association, 
described  the  most  common  risk 
situations: 

In  general,  lifeguards  are  exposed  in  the 
course  of  their  duties  to  blood  and 
bloodbome  pathogens  in  two  ways.  Contact 
exposure  when  both  the  victim  and  the 
lifeguard  are  cut  in  the  process  of  a  rescue 
near  rocks  and  pilings  in  the  water,  and  after 
the  rescue  during  attempted  resuscitation  and 
stabilization  of  the  victim.  (12/20/89  Tr.  1211) 
These  routine  exposures  are  separate  from 
the  sort  of  incidents  *  *  *  that  involve  blood 
exposure  through  trauma  and  boating 
accidents,  automobile  crashes  in  the  water  or 
unusual  injuries  on  the  beach,  or  *  *  *  plane 
crashes.  (12/20/89  Tr.  1216) 

Testimony  from  other  lifeguards 
pointed  out  other  conditions  that  injure 
swimmers  or  other  beach  patrons  and 
require  the  assistance  of  the  lifeguard, 
thereby  resulting  in  occupational 
exposure  to  the  lifeguard.  Patrons  suffer 
lacerations  from  rocks,  shells,  broken 
glass,  fish  hooks,  or  reefs  (12/20/89 
Tr.l296,  Tr.l287.  Tr.l234,  Tr.l235, 
Tr.l284,  Tr.l235.  Tr.l305).  Swimmers 
may  be  injured  when  the  surf  propels 
them  into  jetties,  rock  groins,  piers, 
pilings  covered  with  barnacles,  or 
underwater  rebars  from  demolished 
piers  (12/20/89  Tr.l305.  Tr.  1186.  Tr.ll92, 
Tr.1332,  Tr.l357).  Swimmers  may  be 
stung  by  a  man-of-war  or  attacked  by 


sharks,  barracudas,  blue  fish  or  moray 
eels  (12/20/89  Tr.l233.  Tr.  1240.  Tr.  1188. 
Tr  1235.  Tr.l236).  Surfers  may  suffer 
head  or  body  trauma  or  skeg  cuts  from 
surfboards  (12/20/89  Tr.l229,  Tr.l236. 
Tr.  1286).  Fist  fights  and  bottle  fights  are 
not  uncommon  (12/20/89  Tr.  1228, 
Tr.1236-1238).  and  motor  vehicle 
accidents  are  a  problem  on  beaches 
where  vehicles  are  allowed  (12/20/89 
Tr.ll85,  Tr.  1295).  Boating  accidents  are 
a  common  occurrence,  and  witnesses 
described  several  incidents  that 
required  the  rescue  of  persons  who  had 
been  run  over  by  a  boat  with  an 
outboard  motor  (12/20/89  Tr.  1251,  Tr. 
1307.  Tr.  1340.  Tr.  1285). 

Other  witnesses  testified  to  rendering 
emergency  medical  assistance  to 
swimmers  who  had  been  struck  by 
lightning  or  shot  with  spear  guns  (12/20/ 
89  Tr.  1245.  Tr.  1295).  One  witness 
assisted  in  the  care  of  an  individual  who 
had  fallen  to  the  beach  from  a  hotel  ^     . 
balcony  (12/20/89  Tr.ll87).  Another' 
witness  described  his  attempt  to  rescue 
a  terminally  ill.  despondent  man  who 
was  attempting  to  commit  suicide  by 
drowning  (12/20/89  Tr.ll94).  Several 
witnesses  described  their  attempts  to 
rescue  pilots  of  planes  that  crashed  just 
off  shore  (12/20/89  Tr.  1193,  Tr.  1216-7. 
Tr.l246, 1295, 1336). 

Some  of  the  duties  performed  by  these 
ocean  lifeguards  are  similar  to  those 
performed  by  emergency  medical 
technicians  (EMTs)  who  are  members  of 
EMS,  fire  departments  or  rescue  squads, 
and,  indeed,  many  ocean  lifeguards  are 
EMTs  and  some  are  paramedics  (12/20/ 
89  Tr.1228,1233,1236.1290,1298). 
Unfortunately,  these  duties  must  be 
performed  under  hazardous  or  hostile 
conditions,  in  the  water  or  in  a  boat  and 
while  wearing  only  a  bathing  suit. 
Despite  the  obstacles  presented  by  a 
hostile  environment  and  the  difficulties 
associated  with  the  use  of  protective 
clothing  and  equipment,  OSHA  believes 
that  training,  the  hepatitis  B  vaccine, 
postexposure  follow-up,  and  other 
provisions  of  the  standard  will  reduce 
the  likelihood  of  infection  caused  by 
occupational  exposure  to  bk&odbome 
pathogens. 

OSHA  has  not  attempted  to  list  all  of 
the  operations/worksites  and  name  all 
job  classifications  where  occupational 
exposure  may  occur.  The  Agency 
anticipates  that  when  the  employer 
prepares  the  exposure  determination 
required  by  paragraph  (c)  of  the 
standard,  the  employer  is  likely  to 
identify  job  classifications  with 
occupational  exposure  in  addition  to 
those  described  above.  Worksites  in 
addition  to  those  named  above  may  also 
require  that  individuals  employed  there 
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sharks,  barracudas,  blue  fish  or  moray 
eels  (12/20/89  Tr.l233.  Tr.  1240.  Tr.  1186. 
Tr  1235.  Tr.l236).  Surfers  may  suffer 
head  or  body  trauma  or  skeg  cuts  from 
surfboards  (12/20/89  Tr.l229,  Tr.l236, 
Tr.  1286).  Fist  fights  and  bottle  fights  are 
not  uncommon  (12/20/89  Tr.  1228, 
Tr.1236-1238),  and  motor  vehicle 
accidents  are  a  problem  on  beaches 
where  vehicles  are  allowed  (12/20/89 
Tr.ll85,  Tr.  1295).  Boating  accidents  are 
a  common  occurrence,  and  witnesses 
described  several  incidents  that 
required  the  rescue  of  persons  who  had 
been  run  over  by  a  boat  with  an 
outboard  motor  (12/20/89  Tr.  1251,  Tr. 
1307.  Tr.  1340.  Tr.  1285). 

Other  witnesses  testified  to  rendering 
emergency  medical  assistance  to 
swimmers  who  had  been  struck  by 
lightning  or  shot  with  spear  guns  (12/20/ 
89  Tr.  1245,  Tr.  1295).  One  witness 
assisted  in  the  care  of  an  individual  who 
had  fallen  to  the  beach  from  a  hotel 
balcony  (12/20/89  Tr.ll87).  Another ' 
witness  described  his  attempt  to  rescue 
a  terminally  ill,  despondent  man  who 
was  attempting  to  commit  suicide  by 
drowning  (12/20/89  Tr.ll94).  Several 
witnesses  described  their  attempts  to 
rescue  pilots  of  planes  that  crashed  just 
off  shore  (12/20/89  Tr.  1193,  Tr.  1216-7, 
Tr.l246, 1295, 1336). 

Some  of  the  duties  performed  by  these 
ocean  lifeguards  are  similar  to  those 
performed  by  emergency  medical 
technicians  (EMTs)  who  are  members  of 
EMS,  fire  departments  or  rescue  squads, 
and,  indeed,  many  ocean  lifeguards  are 
EMTs  and  some  are  paramedics  (12/20/ 
89  Tr.1228,1233.1236,1290,1298). 
Unfortunately,  these  duties  must  be 
performed  under  hazardous  or  hostile 
conditions,  in  the  water  or  in  a  boat  and 
while  wearing  only  a  bathing  suit. 
Despite  the  obstacles  presented  by  a 
hosfile  environment  and  the  difficulties 
associated  with  the  use  of  protective 
clothing  and  equipment.  OSHA  believes 
that  training,  the  hepatitis  B  vaccine, 
postexposure  follow-up,  and  other 
provisions  of  the  standard  will  reduce 
the  likelihood  of  infecfion  caused  by 
occupational  exposure  to  blOodbome 
pathogens. 

OSHA  has  not  attempted  to  list  all  of 
the  operations/worksites  and  name  all 
job  classifications  where  occupational 
exposure  may  occur.  The  Agency 
anticipates  that  when  the  employer 
prepares  the  exposure  determination 
required  by  paragraph  (c)  of  the 
standard,  the  employer  is  likely  to 
identify  job  classificaUons  with 
occupational  exposure  in  addition  to 
those  described  above.  Worksites  in 
addition  to  those  named  above  may  also 
require  that  individuals  employed  there 


perform  duties  that  result  in 
occupational  exposure, 

OSHA's  conclusion  is  that  employees 
who  have  reasonably  anticipated  skin, 
eye,  mucous  membrane,  or  parenteral 
contact  with  blood  or  other  potentially 
infectious  materials  that  may  result  from 
the  performance  of  the  employee's 
duties  ("occupational  exposure")  are  at 
risk  of  infectiop  by  bloodbome 
pathogens.  Tins  risk  has  been  most 
thoroughly  documented  in  healthcare 
workers  employed  in  healthcare 
facilities  such  as  hospitals;  however,  the 
risk  is  not  :onfined  to  hospitals  but  is 
present  wl  enever  blood  or  other 
potentially  infectious  materials  are 
present.  E)^osures  do  occur  in 
worksites  in  addition  to  healthcare 
facilities  and  to  employees  who  are  not 
necessarily  engaged  in  the  direct 
delivery  of  healthcare  (e.g.  medical 
equipment  repair).  Therefore,  the  scope 
of  the  standard  includes  occupational 
acHvities  that  occur  both  in  healthcare 
and  non-healthcare  facilities  and  in 
permanent  and  temporary  work  sites. 

Examples  of  health  care  facilities 
include,  but  are  not  limited  to:  hospitals, 
clinics,  dentists'  and  physicians'  offices, 
blood  banks  and  plasma  centers, 
occupational  health  clinics,  nursing 
(long  term  care)  homes,  hospices,  urgent 
care  centers,  clinical  laboratories, 
mortuaries  and  funeral  homes,  and 
institutions  for  the  developmentally 
disabled.  Examples  of  non-healthcare 
operations  include,  but  are  not  limited  to 
the  service  and  repair  of  equipment, 
infecfious  waste  disposal,  virus  research 
laboratories  and  production  facilities, 
law  enforcement  and  correctional 
institutions.  In  addition,  examples  of 
mobile  (temporary)  operations  where 
there  may  be  occupaUonal  exposure  to 
blood  and  other  potentially  infectious 
materials  includes  mobile  blood  banks, 
crime  scenes,  and  scenes  of  accidents  or 
other  trauma. 

OSHA  believes  that  under  the  scope 
of  this  standard  each  employee  who  has 
occupational  exposure  to  blood  or  other 
potentially  infectious  material  will  be 
provided  the  necessary  protection 
afforded  by  the  proposed  standard. 

Paragraph  (b)  Definitions 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative. 

"Blood"  is  defined  in  this  standard  as 
human  whole  blood;  human  blood 
components  such  as  plasma  or  platelets; 
and  human  blood  products  such  as 
clotting  factors. 

At  least  two  commenters  stated  that 
some  human  blood  products  such  as 
sterile  human  albumin  or  blood  products 


manufactured  using  recombinant  DNA 
technology  do  not  present  a  risk  and 
suggested  the  definition  be  amended. 
Both  commenters  offered  alternative 
definitions  for  "blood."  For  example: 

"Blood"  means  human  blood,  human  blood 
components  and  products  made  from  human 
blood.  Exempt  from  this  defmition  are  those 
blood  components  and/or  products  that  are 
sterile,  approved  by  the  FDA.  or  produced 
using  recombinant  DNA  technology  where 
the  genetic  construct  meets  the  following 
criteria:  a)  the  host  organism  is  not  regulated 
as  a  human  pathogen  under  the  U.S.  PubUc 
Health  Service  [42  CFR  Part  72)  and  b)  the 
recombinant  DNA  does  not  code  for  a 
bloodbome  pathogen  or  toxin  therefrom  (Mr. 
Richard  D.  Godown.  Industrial  Biotechnology 
Association.  Ex.  20-269). 

Blood  means  human  blood,  human  blood 
components  and  products  made  from  human 
blood  that  have  not  been  treated  to  render 
bloodbome  pathogens  noninfectious.  (Dr. 
Joseph  Van  Houten,  Schering  Laboratories. 
Ex.  20-543) 

On  the  matter  of  the  products  of 
recombinant  DNA  technology,  it  is  not 
the  intention  of  the  Agency  to  regulate 
under  this  standard  the  products  of 
recombinant  DNA  technology  absent 
blood  or  other  potentially  infectious 
materials.  The  only  exception  would  be 
the  use  of  the  hepatitis  B  vaccine,  a 
product  of  recombinant  DNA  i 

technology. 

OSHA  is  concerned  that  the  words 
"treated  to  render  bloodbome  pathogens 
noninfectious"  may  present  a  problem 
because  there  is  little  or  no  information 
in  the  record  that  deals  with  such 
treatment.  The  standard  does  recognize 
that  some  blood  and  blood  components 
and  blood  products  present  little  or  no 
occupational  risk  and  an  exception  to^ 
the  labeling  requirement  was  made  for 
these  products.  The  exemption  is  found 
in  paragraph  (g)(l)(i)(F)  which  states: 

Containers  of  blood  or  blood  components 
that  are  labeled  as  to  their  contents  and  have 
been  released  for  transfusion  or  other  clinical 
use  are  exempted  from  the  labeling 
requirements  of  paragraph  (g). 

"Bloodbome  Pathogens"  means 
pathogenic  microorganisms  that  are 
present  in  human  blood  and  that  can 
infect  and  cause  disease  in  persons  who 
are  exposed  to  blood  containing  these 
pathogens.  The  definiUon  lists  hepatitis 
B  virus  (HBV)  and  human 
immunodeficiency  virus  (HIV)  as 
examples  of  such  microorganisms. 

Dr.  Jeffery  Squires  and  Mr.  Andrew 
Montano  requested  that  OSHA  provide 
a  specific  list  of  bloodbome  pathogens 
as  part  of  the  definition  (Ex.  20-749;  20- 
1028).  Section  IV  Health  Effects  includes 
a  discussion  of  other  diseases  caused  by 
bloodbome  pathogens  including 
hepatitis  C,  malaria,  syphilis,  babesiosis. 


brucellosis,  leptospirosis,  arboviral 
infeq^ions.  relapsing  fever,  Creutzfeld- 
Jakob  Disease,  Human  T-lymphotrophic 
vims  Type  I.  and  Viral  Hemorrhagic 
Fever. 

HBV^nd  HIV  are  given  as  examples 
because  they  are  the  viruses  of  greatest 
interest  and  present  the  greatest  risk. 
Adding  additional  examples  to  the 
definition  would  not  improve  the 
definition. 

Another  commenter  suggested  that  the 
definition  be  modified  to  read  "*  *  * 
microorganism  and  viruses  *  *  *" 
because  viruses  are  "not  living  creatures 
and  the  definition  should  include  them." 
(Alpha  Environmental  Management,  Ex. 
20-115).  It  is  true  that  vimses  are  not 
living  cells.  As  a  minimum,  they  are 
composed  of  nucleic  acid  protected  by  a 
protein  or  lipoprotein  coat.  As  physical 
agents  separated  from  a  living  host  cell, 
they  are  incapable  of  reproducing  or 
carrying  on  many  of  the  functions  that 
can  be  performed  by  bacteria  and  fungi. 
However,  once  they  enter  the  cell  they 
are  capable  of  taking  over  the  cellular 
machinery  and  reproducing  themselves. 
The  term  "microorganism"  is  well 
understood  to  refer  to  viruses  as  well  as 
bacteria  and  fungi  (Ex.  6-74,  p.7).  in 
addition,  the  examples  of  HIV  and  HBV 
make  the  intention  of  the  definition 
absolutely  clear. 

"Clinical  Laboratory"  is  defined  as  a 
workplace  where  diagnostic  procedures 
or  other  screening  procedures  are 
performed  on  blood  or  other  potentially 
infectious  materials. 

"Contaminated/Decontaminated"  In 
the  proposal.  OSHA  requested  public 
comment  on  whether  the  terms 
"contaminated"  and  "decontaminated" 
needed  to  be  defined.  Of  those  who 
commented  on  this  issue,  a  large  number 
supported  defining  these  terms,  and 
several  proposed  definitions  (CDC/ 
NIOSH,  Ex.  20-634;  AHA.  Ex.  20-353; 
Society  of  Hospital  Epidemiologists,  Ex. 
20-1002;  American  Biological  Safety 
Association.  Ex.  241;  Abbott 
Laboratories.  Ex.  20-1227;  American 
Society  of  Clinical  Pathologists,  Ex.  20- 
351;  American  Association  of  Blood 
Banks,  Ex.  20-1059;  American 
Association  of  Critical-Care  Nurses,  Ex. 
20-1162;  Baystate  Medical  Center,  Ex. 
20-22;  Boone  Hospital  Center.  Exj  20- 
556;  Connecticut  Dept.  of  Labor,  Ex.  20- 
157;  Office  of  the  Assistant  Secretary  for 
Defense.  Ex.  20-847;  Pharmaceutical 
Manufacturers,  Ex.  20-729;  South, 
Carolina  Dept.  of  Health  and 
Environmental  Control.  Ex.  20-1160; 
State  of  Utah  Dept.  of  Health,  Ex.  20- 
605;  Service  Master  Company^Ex.  20-21; 
Visiting  Nurse  Corporation.  Ex.  20-1268). 
The  problem  anticipated  by  the  Agency 
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was  delineated  clearly  in  the  comment 
submitted  by  the  Service  Master 
Corporation  which  stated: 

The  teims  "contaminated"  and 
"decontaminated"  should  be  defined.  While 
their  definitions  are  understood  by  many 
healthcare  personnel,  there  is  still  some 
misunderstanding.  Even  journal  articles  by 
healthcare  professionals,  e.g.  physicians, 
have  used  the  term  "infected"  for  inanimate 
surfaces  and  water,  where  "contaminated" 
was  the  proper  term  to  use.  Likewise,  the 
term  "contaminated"  has  been  used  where 
"colonized"  was  the  appropriate  term.  Such 
misunderstanding  can  be  even  more 
widespread  outside  the  healthcare 
community.  (Ex.  20-21) 

The  Agency  carefully  reviewed  the 
definitions  offered  by  the  commenters. 
While  no  single  criterion  existed,  many 
commenters  urged  OSHA  to  include 
some  form  of  the  concept  of  an 
infectious  agent  capable  of  causing 
disease.  Several  commenters 
recommended  that  contamination  be 
defined  on  the  basis  of  "visibility"  of  the 
contaminant  {Abbott  Laboratories,  Ex. 
20-1227;  South  Carolina  Dept.  of  Health 
and  Environmental  Control,  Ex.  20-1160; 
Visiting  Nurse  Corporation,  Ex.  20-1268). 
While  this  approach  would  certainly 
cover  some  instances  in  which 
contamination  was  present,  OSHA  does 
not  believe  that  being  able  to  observe  a 
contaminant  on  a  surface  is  an  adequate 
criteria  for  determining 
"contamination."  Surfaces  or  items  can 
be  heavily  contaminated  by  a  substance 
(e.g.,  serum,  plasma),  yet  show  no 
readily  observable  signs  of  such 
contamination.  Other  suggested 
defmitions  of  contamination  employed 
criteria  such  as  contact  or  exposure  to 
blood  or  other  potentially  infectious 
materials  (Connecticut  Dept.  of  Labor, 
Ex.  20-157;  American  Society  of  Clinical 
Pathologists,  Ex.  20-351);  the  ability  of  a 
material  to  produce  or  transmit  an 
infectious  disease  in  humans 
(Pharmaceutical  Manufacturers 
Association,  Ex.  20-729);  the  presence  of 
microorganisms  capable  of  producing 
disease  in  humans  (Service  Master 
Company,  Ex.  20-21);  the  presence  of  a 
bloodbome  pathogens  of  sufficient 
hazard  and  concentration  on  an  item  or 
surface  to  cause  disease  in  persons 
exposed  to  the  surface  or  item 
(American  Biological  Safety 
Association,  Ex.  241);  and  the  soiling 
with  blood  or  other  potentially 
infectious  material  (CDC/NIOSH,  Ex. 
20-634).  All  of  these  suggestions  point  to 
the  concept  that  "contamination"  should 
encompass  the  known  or  suspected 
presence  of  an  infectious  agent  on  a 
surface  or  item.  OSHA  agrees  and 
therefore,  the  term  "contamination"  has 
been  defined  as  the  presence  or  the 


reasonably  anticipated  presence  of 
blood  or  other  potentially  infectious 
materials  on  an  item  or  surface. 

Since  contamination  is  determined  by 
the  presence  or  reasonably  anticipated 
presence  of  blood  and  other  potentially 
infectious  materials  presumed  to  contain 
bloodbome  pathogens,  then  it  is 
reasonable  to  assume  that 
"decontamination"  represent  the 
process  of  removing  or  inactivating 
these  pathogens.  (CDC/NIOSH,  Ex.  20- 
634;  AJmerican  Biological  Safety 
Association,  Ex.  241;  Service  Master 
Company,  Ex.  20-21).  Therefore,  OSHA 
is  defining  "decontamination,"  for  the 
purposes  of  this  standard,  as  the  use  of 
physical  or  chemical  means  to  remove, 
inactivate,  or  destroy  bloodbome 
pathogens  on  a  surface  or  item  to  the 
point  where  they  are  no  longer  capable 
of  transmitting  infectious  particles  and 
the  surface  or  item  is  considered  safe  for 
handling,  use,  or  disposal. 

The  term  "contaminated  laundry"  was 
used  in  the  proposed  standard  in  the 
description  of  paragraph  (d)(4)(iv) 
housekeeping,  but  no  definition  was 
provided  for  the  term.  The  final 
standard  contains  a  definition 
"contaminated  laundry".  This  term  is 
used  to  identify  laundry  which  has  been 
soiled  with  blood  or  other  potentially 
infectious  materials  or  may  contain 
blood  or  other  potentially  infectious 
materials  or  may  contain  contaminated 
sharps. 

Several  commenters  suggested  the  use 
of  the  word  "soiled"  to  describe  laundry 
which  required  special  handling  (Exs. 
20-37;  20-108;  20-41,p.l;  20-1001). 
However,  although  "soiled"  laundry 
would  certainly  include  laundry  that 
may  contain  blood  or  other  potentially 
infectious  materials  or  contaminated 
sharps,  the  term  also  describes  items 
that  are  merely  used  or  contain 
substances  other  than  bloodbome 
pathogens,  such  as  urine  or  feces.  This 
standard  applies  only  to  bloodbome 
pathogens  so  in  the  absence  of  visible 
blood,  this  standard  does  not  apply  to 
urine  and  feces.  Therefore,  OSHA  has 
concluded  that  "soiled  laundry"  is  not 
specific  enough  for  the  purpose  of  the 
standard.  The  term  "contaminated 
laundry"  has  been  chosen  to  clarify 
OSHA's  intent  to  differentiate  linens 
which  require  special  handling.  Since 
"contaminated"  has  been  defined  to 
mean  the  presence  or  reasonably 
anticipated  presence  of  blood  or  other 
potentially  infectious  material  on  an 
item  or  surface,  nearly  all  laundry  used 
in  patient  care  can  be  considered 
contaminated.  The  potential  presence  of 
contaminated  sharps  in  used  laundry 
creates  a  unique  hazard  which 


emphasizes  the  need  to  handle  certain 
laundry  as  contaminated. 

"Contaminated  Sharps"  are  defined  in 
this  standard  as  any  object, 
contaminated  with  blood  or  other 
potentially  infectious  material,  that  is 
capable  of  penetrating  the  skin.  The 
proposed  standard  defined  "sharps", 
using  examples  of  needles,  scalpels  and 
broken  capillary  tubes. 

The  Environmental  Protection  Agency 
(EPA),  in  its  Standards  for  the  Tracking 
and  Management  of  Medical  Waste; 
Interim  Final  Rule  and  Request  for 
Comments  defines  sharps  as  follows: 

Sharps  that  have  been  used  In  animal  or 
human  patient  care  or  treatment  or  in 
medical,  research,  or  industrial  laboratories, 
including  hypodermic  needles,  syringes  (with 
or  without  the  attached  needle),  pasteur 
pipettes,  scalpel  blades,  blood  vials,  test 
tubes,  needles  with  attached  tubing,  and 
culture  dishes  (regardless  of  presence  of 
infectious  agents).  (Ex.  6-497) 

Because  EPA's  definition  would 
encompass  a  wider  variety  of  sharps 
than  OSHA  intended  to  regulate  with 
this  standard,  OSHA  chose  not  to  use 
EPA's  definition.  OSHA's  goal,  which  is 
the  reduction  or  elimination  of 
occupational  bloodbome  infections,  is 
different  than  that  of  the  EPA,  which  is 
the  regulation  of  medical  waste, 
including  unused  medical  waste. 
However,  the  need  for  additional 
explanation  was  recognized  and 
OSHA's  definition  was  amended  in  two 
ways. 

First,  the  word  "contaminated"  has      t 
been  added  to  the  description  of  sharps  J 
to  clarify  that  OSHA  is  concemed  in  this 
standard  with  the  handling  and 
discarding  of  only  those  sharps  which 
have  the  presence  or  the  reasonably 
anticipated  presence  of  blood  or  other 
potentially  infectious  materials  on  them. 

Second,  examples  of  sharps  are 
expanded  to  include  not  only  needles 
and  scalpels,  but  also  broken  glass  and 
the  exposed  ends  of  dental  wires. 

There  are  a  number  of  "sharps"  that 
could  cause  injury  to  workers.  Broken 
pieces  of  glass,  particularly  broken 
specimen  tubes,  such  as  capillary  tubes, 
are  hazardous.  In  dental  settings,  a 
unique  hazard  is  the  potential  for  injury 
from  exposed  ends  of  dental  wires. 
When  these  sharps  are  contaminated, 
they  can  be  the  source  of  a  parenteral 
exposure  to  blood  and  are,  therefore, 
included  as  examples  of  "contaminated 
sharps"  in  the  definition. 

"Decontamination"  is  discussed 
above  under  "Contaminated/ 
Decontaminated." 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
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emphasizes  the  need  to  handle  certain 
laundry  as  contaminated. 

"Contaminated  Sharps"  are  defined  in 
this  standard  as  any  object, 
contaminated  with  blood  or  other 
potentially  infectious  material,  that  is 
capable  of  penetrating  the  skin.  The 
proposed  standard  defined  "sharps", 
using  examples  of  needles,  scalpels  and 
broken  capillary  tubes. 

The  Environmental  Protection  Agency 
(EPA),  in  its  Standards  for  the  Tracking 
and  Management  of  Medical  Waste; 
Interim  Final  Rule  and  Request  for 
Comments  defines  sharps  as  follows: 

Sharps  that  have  been  used  in  animal  or 
human  patient  care  or  treatment  or  in 
medical,  research,  or  industrial  laboratories, 
including  hypodermic  needles,  syringes  (with 
or  without  the  attached  needle),  pasteur 
pipettes,  scalpel  blades,  blood  vials,  test 
tubes,  needles  with  attached  tubing,  and 
culture  dishes  (regardless  of  presence  of 
infectious  agents).  (Ex.  6-497) 

Because  EPA's  definition  would 
encompass  a  wider  variety  of  sharps 
than  OSHA  intended  to  regulate  with 
this  standard,  OSHA  chose  not  to  use 
EPA's  definition.  OSHA's  goal,  which  is 
the  reduction  or  elimination  of 
occupational  bloodbome  infections,  is 
different  than  that  of  the  EPA,  which  is 
the  regulation  of  medical  waste, 
including  unused  medical  waste. 
However,  the  need  for  additional 
explanation  was  recognized  and 
OSHA's  definition  was  amended  in  two 
ways. 

First,  the  word  "contaminated"  has       t 
been  added  to  the  description  of  sharps  J 
to  clarify  that  OSHA  is  concerned  in  this 
standard  with  the  handling  and 
discarding  of  only  those  sharps  which 
have  the  presence  or  the  reasonably 
anticipated  presence  of  blood  or  other 
potentially  infectious  materials  on  them. 

Second,  examples  of  sharps  are 
expanded  to  include  not  only  needles 
and  scalpels,  but  also  broken  glass  and 
the  exposed  ends  of  dental  wires. 

There  are  a  number  of  "sharps"  that 
could  cause  injury  to  workers.  Broken 
pieces  of  glass,  particularly  broken 
specimen  tubes,  such  as  capillary  tubes, 
are  hazardous.  In  dental  settings,  a 
unique  hazard  is  the  potential  for  injury 
from  exposed  ends  of  dental  wires. 
When  these  sharps  are  contaminated, 
they  can  be  the  source  of  a  parenteral 
exposure  to  blood  and  are,  therefore, 
included  as  examples  of  "contaminated 
sharps"  in  the  definition. 

"Decontamination"  is  discussed 
above  under  "Contaminated/ 
Decontaminated." 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
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Health  and  Human  Services,  or 
designated  representative. 

"Engineering  Controls"  is  defined  as 
controls  that  isolate  or  remove  a  hazard 
from  a  workplace.  Biosafefy  cabinets 
are  examples  of  engineering  controls 
since  they  not  only  remove 
contaminants  through  a  local  exhaust 
system  but  provide  the  added  protection 
of  confining  the  contaminant  within  an 
enclosed  cabinet  thereby  isolating  it 
from  the  worker.  Other  examples  of 
engineering  controls  are  sharps  disposal 
containers  which  isolate  contaminated 

-  needles  or  other  sharps  from  employees. 
Mr.  Stanley  Dub  suggested  that  the 
definition  of  "Engineering  Controls" 
should  be  changed  to  include  controls 
"which  substantially  reduce  the 
presence  of  the  hazard  in  the 
workplace."  (Ex.  20-516).  He 
erroneously  inferred  that  OSHA  insists 
on  "controls  which  completely  isolate  or 
remove  the  hazards."  It  is  generally 
understood  by  the  occupational  health 

,  professionals,  that  engineering  controls, 
such  as  local  exhaust  ventilation, 
remove  air  contaminants  such  as 
formaldehyde  or  ethylene  oxide  from 
occupational  environment  and  thus 
reduce  their  concentrations  in  the 
workplace.  This  definition  conveys  the 
same  principle.  Therefore,  the  definition 
of  "engineering  controls"  remains 
virtually  unchanged  for  the  purpose  of 
this  standard.  The  only  modification  is 
the  addition  of  a  few  examples. 

"Exposure  Incident"  means  a  specific 
exposure  to  the  eye,  mouth,  other 
mucous  membrane,  non-intact  skin,  or 
parenteral  exposure  to  blood  or  otKef 
potentially  infectious  materials  that 
results  from  the  performance  of  an 
employee's  duties.  Examples  of  an 
exposure  incident  include  blood 
spattering  into  the  eyes,  splashing  into 
the  mouth  or  a  puncture  by  a  blood- 
contaminated  ntedie. 

As  was  pointed  out  by  one 
commenter,  the  term  "occupation^ 
exposure"  has  been  used  by  others  to 
describe  the  conditions  that  OSHA~hes 
labelled  as  an  "exposure  incident" 
(Klaman  and  Rao,  Shadyside  Hospital, 
Ex.  20-546).  For  the  purpose  of  the 
standard,  it  is  necessary  to  use  one 
term,  "occupational  exposure,"  for 
reasonably  anticipated  exposure  (which 
requires  the  implementation  of 
protective  measures)  and  another  term, 
"exposure  incident,"  for  a  discrete 
exposure  event  (which  requires  medical 
follow-up). 

Although  a  small  amount  of  blood  on 
intact  skin  would  not  be  considered  an 
exposure  incident  under  this  definition, 
such  an  event  should  be  a  matter  of 
concern  to  the  employer.  It  may  be  an 
indication  of  inadequate  personal 


protective  clothing  and  equipment  and 
the  circumstances  surrounding  such 
events  should  be  investigated  to 
determine  whether  they  can  be 
prevented  in  the  future. 

"Handwashing  Facilities"  means  a 
facility  providing  an  adequate  supply  of 
running  potable  water,  soap  and  single- 
use  towels.  The  Agency  anticipates  that 
most  employees  will  have  access  to  a 
sink  that  can  be  used  for  handwashing. 
Clean  paper  towels,  clean  roller  towels, 
or  a  ht)t  air  hand  drjer  may  be  used.  In 
cases  where  the  above  described 
requirements  are  not  feasible  alternative 
methods  are  permitted.  See  discussion 
of  paragraph  (d)(2)(iv)  below. 

"HBV"  means  Hepatitis  B  virus. 

"HIV "  means  human 
immunodeficiency  virus. 

"Licensed  Healthcare  Professional" 
means  a  person  whose  legally  permitted 
scope  of  practice  allows  him  or  her  to 
independently  perform  the  activities 
required  by  paragraph  (f)  Hepatitis  B 
Vaccination  and  Post-exposure  Follow- 
up.  Paragraph  (f)(l)(ii){C)  requires  that 
medical  evaluations  and  procedures 
including  the  hepatitis  B  vaccine  and 
post-exposure  prophylaxis  and  follow- 
up  are  performed  by  or  imder  the 
supervision  of  an  appropriately  trained 
and  licensed  healthcare  professional.  A 
definition  for  licensed  healthcare 
professional  has  been  added  to  the  final 
standard  because  this  term  was  not 
used  in  the  proposed  standard.  The 
definition  reads  "a  person  whose  legally 
permitted  scope  of  practice  allows  him 
or  her  to  independently  perform  the 
activities  required  by  paragraph  (f) 
Hepatitis  B  Vaccination  and  Post- 
exposure Evaluation  and  Follow-up." 

Several  commenters  noted  that  a 
variety  of  healthcare'professionals  are 
capable  of  and,  in  fact,  currently  are 
adininistering  the  hepatitis  B  vaccine 
and  post-exposure  evaluation  and 
follow-up  to  employees  as  required  in 
the  standard  (e.g.,  Tr.  9/20/89.  pp.  29,31; 
Ex.  20-1222;  Ex.  20-141).  The  final 
standard  requires  that  the  persons 
delivering  care  to  employees  are 
appropriately  trained  and  licensed  to 
carry  out  the  activities  required  by 
section  (f)  of  the  standard.  These 
services  include  activities  such  as 
providing  Hepatitis  B  vaccine,  ordering 
appropriate  laboratory  tests, 
determining  contraindications  to 
vaccination,  providing  post-exposure 
prophylaxis  and  counseling.  The  legal 
scope  of  practice  for  this  professional 
must  allow  the  independent 
performance  of  all  the  procedures 
described  in  paragraph  (f)  hepatitis  B 
vaccination  and  post-exposure 
evaluation  and  follow-up. 


A  variety  of  healthcare  professionals 
may  perform  these  functions.  For 
example,  in  addition  to  licensed 
physicians,  the  majority  of  states  have 
laws  that  enable  advanced  practitioners 
in  nursing  to  provide  medical  services 
independently.  Nurse  practitioners  and 
clinical  nurse  specialists  are  registered 
nurses  prepared  through  a  formal, 
organized  education  program  and 
certified  for  an  advanced  practice  role. 
This  group  of  registered  nurses  provides 
primary  healthcare  that  includes 
traditional  medical  services  as  well  as 
•cursing  care. 

A  more  complete  discussion  of  this 
portion  of  the  standard  can  be  found  in 
the  Summary  and  Explanation  of  I 
paragraph  (f)(l)(ii){C).  I 

"Occupational  Exposure"  is  one  of  the 
key  terms  upon  which  the  standard 
rests.  It  contains  the  criteria  which 
trigger  application  of  the  final  standard. 

The  definition  reads: 

Reasonably  anticipated  skin,  eye.  mucous 
membrane,  or  parenteral  contact  with  blood 
or  other  potentially  infectious  materials  that 
may  result  from  the  performance  of  an 
employee's  duties.  | 

Actual  contact  would  be  expected 
during  an  autopsy  or  surgery.  In  these 
cases,  blood  or  other  potentially  I 
infectious  materials  come  in  direct 
contact  with  the  employee's  gloves  or 
other  protective  clothing.  In  other  cases, 
contact  may  not  occur  each,  time  tfie 
task  or  procedure  is  performed,  but 
when  blood  or  other  potentially  j 
infectious  materials  are  an  integrtl  part 
of  the  activity,  it  is  reasonable  to 
anticipate  that  contact  may  result. 
Examples  of  such  tasks  are  phlebotomy 
and  changing  a  surgical  dressing. 

The  occupational  exposure  mult  be 
reasonably  anticipated.  For  example, 
the  employer  would  reasonably 
anticipate  that  contact  with  blood  or 
other  potentially  infectious  materials 
would  occur  when  an  employee  is 
performing  certain  surgical,  medical, 
dentaCor  laboratory  procedures.  On  the 
other  hand,  the  employer  would  not 
reasonably  anticipate  that  contact  with-' 
blood  and  other  potentially  infectious 
materials  would  occur  when  an 
employee  is  driving  a  bus  down  the 
highway  or  is  processing  insurance 
claims  in  an  office  setting. 

In  addition  to  being  reasonably 
anticipated,  the  contact  must  result  from 
the  performance  of  an  employee's 
duties.  An  example  of  a  contact  with 
blood  and  other  potentially  infectious 
materials  that  would  not  be  considered 
to  be  an  "occupational  exposure"  would 
be  a  "Good  Samaritan"  act.  For 
example,  one  employee  may  assist 


64102  Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations 


another  employee  who  has  a  nosebleed 
■or  who  is  bleeding  as  the  result  of  a  fall. 
This  would  not  be  considered  an 
occupational  exposure  unless  the 
employee  who  provides  assistance  is  a 
member  of  a  first  aid  team  or  is 
otherwise  expected  to  render  medical 
assistance  as  one  of  his  or  her  duties. 

One  commenter  questioned  whether 
"Good  Samaritan"  acts  should  be 
excluded  from  the  standard  and  listed  a 
number  of  reasons  why  one  worker 
might  come  to  the  aid  of  another  even 
though  it  was  not  part  of  their  duty  to  do 
so  (Ms.  Ruth  Christos.  S.C.  Dept.  of 
Health  and  Environmental  Control,  Ex. 
20-1160).  Since  accidents  and 
unexpected  illness  can  occur  in  any 
workplace,  exposure  to  blood  is  a 
theoretical  possibility  in  all  working 
environments.  Many  worksites  have 
employees  whose  duty  is  to  provide  first 
aid  or  medical  assistance,  and 
employers  must  provide  them  with  the 
protection  of  the  standard.  However, 
OSHA  has  concluded  that  it  would  be 
needlessly  burdensome  to  require  that 
all  employers,  including  those  where 
none  of  the  employees  has  duties  that 
can  reasonably  be  expected  to  result  in 
contact  with  blood  and  other  potentially 
infectious  materials,  implement  the 
provisions  of  the  standard  based  on  the 
chance  that  an  employee  will  have 
contact  with  blood  and  other  potentially 
infectious  materials  while  performing  a 
task  that  he  or  she  is  not  required  to  do. 

The  definition  of  "occupational 
exposure"  that  appeared  in  the  proposed 
standard  included  a  second  sentence: 

The  derinition  excludes  incidental 
exposures  that  may  take  place  on  the  job  and 
that  are  neither  reasonably  nor  routinely 
expected  and  that  the  worker  is  not  required 
to  incur  in  the  normal  course  of  employment 
(54  FR  23134). 

A  number  of  commenters  found  this 
second  sentence  confusing, 
contradictory  or  redundant.  (Mr.  V.J. 
Vincent,  Boeing  Support  Services,  Ex. 
20-1150;  Grady  Memorial  Hospital 
(Ohio),  Ex.  20-834;  Mrs.  Ann  Marie 
Witherow,  Clearfield  Hospital,  Ex.  20- 
960;  Dr.  Carol  Rice,  MidWest 
Consortium  for  Hazardous  Waste 
Worker  Training,  Ex.  20-892;  AFSCME. 
'   Ex.  297).  T^e  terms  "incidental 
exposure",  "reasonably  [expected]"  and 
"routinely  expected"  were  not  defined. 
For  instance,  it  was  not  clear  whether 
the  Agency  intended  to  cover  exposures 
that  were  not  routine  in  nature.  In 
addition,  there  was  no  guidance  as  to 
what  constituted  an  incidental  exposure 
or  as  to  who  would  determine  when  one 
had  occurred.  "Incidental"  can  mean 
likely  to  happen  or  incurred  casually  in 
addition  to  the  normal  amount.  For 


example,  the  State  of  Maryland  Division 
of  Labor  and  Industry  submitted 
information  indicating  that  certain 
funeral  home  operators  among  other 
employers  believed  that  their  exposures 
were  incidental  and  therefore  would  not 
be  covered  by  the  standard  (Ex.  20- 
1362).  As  discussed  in  "Scope."  some 
funeral  home  employees  can  be 
expected  to  have  occupational  exposure. 

Moreover,  it  was  not  clear  whether 
"reasonably  anticipated"  from  the  first 
sentence  meant  the  same  as 
"reasonably  expected"  in  the  second 
sentence.  Some  commenters  found  the 
language  contradictory  in  that  there 
might  be  situations  where  the  exposures 
are  incidental  or  infrequent  yet 
reasonably  anticipated  due  to  the  nature 
of  the  employee's  duties  and  thus,  not 
excluded  from  coverage.  Finally,  some 
commenters  pointed  out  that  the 
language  used  in  the  second  sentence 
was  redundant  in  that  the  first  sentence 
already  defined  occupational  exposure 
as  exposures  to  blood  or  other 
potentially  infectious  materials  that  may 
result  from  the  performance  of  an 
employee's  duties.  Because  the  term 
"employee's  duties"  implies  the 
performance  of  duties  that  are  part  of 
the  employee's  job  description,  the 
second  sentence  adds  nothing  by  stating 
that  exposure  incidents  not  incurred  by 
a  worker  in  the  normal  course  of  his  or 
her  employment  are  not  considered 
occupational. 

In  attempting  to  convey  the  idea  that 
exposures,  such  as  the  "Good 
Samaritan"  act  described  above,  are  not 
considered  "occupational  exposures"  for 
the  purposes  of  this  standard,  the 
wording  of  the  definition  in  the  proposal 
was  confusing.  Therefore,  the  Agency 
has  concluded  that  the  second  sentence 
should  be  deleted. 

The  purpose  of  this  standard  is  to 
prevent  bloodbome  infections  by 
eliminating  or  reducing  occupational 
exposure.  In  order  to  achieve  this  goal,  it 
is  necessary  to  know  where  and  how 
such  exposure  can  occur  and  who  will 
be  performing  those  tasks  and 
procedures.  In  an  ideal  situation,  no 
employee  would  ever  have  skin,  eye, 
mucous  membrane,  or  parenteral 
contact  with  blood  and  other  potentially 
infectious  materials.  A  definition  of 
occupational  exposure  that  was  limited 
to  events  in  which  not  only  an  exposure 
incident  occurs  but  also  occurs  each 
time  the  task  is  performed,  would  not 
achieve  the  goal  of  the  standard. 
Despite  the  explanation  in  the 
proposal,  some  commenters  interpreted 
the  words  "reasonably  anticipated"  to 
mean  that  contact  with  blood  or  other 
potentially  infectious  materials  would 
have  to  occur  each  time  the  task  was 


performed  in  order  to  be  considered 
occupational  exposure.  For  example: 

Furthermore,  the  AABB  maintains  that,  in 
the  performance  of  a  phlebotomist's  duties  in 
bleeding  a  normal  blood  donor,  it  is  not 
reasonably  anticipated  that  the  phlebotomist 
will  have  skin  or  other  contact  with  blood.  It 
is  the  exception,  not  the  rule,  that  the 
phlebotomist  will  have  skin  orother  contact 
with  blood.  (AABB,  Ex.  20-11)159) 

In  order  for  employees^  be  protected 
from  actual  exposures,  proteciiye 
measures  must  be  instituted  beWe  the 
blood  or  other  potentially  infectjpus 
materials  come  in  contact  wittf  the 
person.  OSHA  has  concluded  that  the 
words  "reasonably  anticipated"  give  the 
employer  clear  guidance  in  determining 
which  of  his  or  her  employees  are 
covered  under  the  standard.  It  is 
necessary  for  the  employer  to  know  who 
is  potentially  exposed  so  that  the 
employer  can  assure  that  proper 
training,  engineering  and  work  practice 
controls,  personal  protective  equipment 
and  the  other  provisions  of  the  standard 
are  implemented.  This  requires  that  the 
employer  examine  the  tasks  and 
procedures  and  determine  if  it  can  be 
reasonably  anticipated  that  exposure 
may  occur.  For  example,  it  is  reasonable 
to  anticipate  that  when  a  needle  is 
inserted  into  a  vein  for  the  purpose  of 
withdrawing  blood  that  some  of  the 
blood  may  contact  the  gloved  or 
ungloved  fingers  of  the  phlebotomist. 
Such  contact  would  not  necessarily  be 
expected  to  occur  with  each 
phlebotomy. 

"Other  Potentially  Infectious 
Materials"  consists  of  three  primary 
categories  of  material  which  have  the 
potential  to  transmit  bloodbome 
pathogens.  OSHA  has  used  the  term 
"potentially"  to  acknowledge  that  body 
fluids  and  tissues  may  or  may  not 
contain  bloodbome  pathogens. 
However,  the  provisions  of  the  standard 
must  be  followed  in  any  case.  Under  this 
definition.  OSHA  has  included  the  body 
fluids  specified  by  the  CDC  in  their  June 
1988  update  of  guidelines  for  healthcare 
workers  (Ex.  6-316).  The  fluids  covered 
by  this  definition  are:  semen,  vaginal 
secretions,  cerebrospinal  fluid,  synovial 
fluid,  pleural  fluid,  peritoneal  fluid, 
pericardial  fluid,  amniotic  fluid,  saliva  in 
dental  procedures,  and  any  other  body 
fluid  that  is  visibly  contaminated  with 
blood.  In  support  of  utilizing  universal 
precautions  when  contacting  these  body 
fluids.  CDC  stated: 

Universal  precautions  also  apply  to  tissues 
and  to  the  following  fluids:  cerebrospinal 
fluid  (CSF),  synovial  fluid,  pleural  fluid, 
peritoneal  fluid,  pericardial  fluid,  and 
amniotic  fluid.  The  risk  of  transmission  of 
HIV  and  HBV  from  these  fluids  is  unknown: 
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performed  in  order  to  be  considered 
occupational  exposure.  For  example: 

Furthennore.  the  AABB  maintains  that,  in 
the  performance  of  a  phlebotomist's  duties  in 
bleeding  a  normal  blood  donor,  it  is  not 
reasonably  anticipated  that  the  phiebotomist 
will  have  skin  or  other  contact  with  blood.  It 
is  the  exception,  not  the  rule,  that  the 
phiebotomist  will  have  skin  o^other  contact 
with  blood.  (AABB.  Ex.  20-109) 

In  order  for  employees  ^o  be  protected 
from  actual  exposures,  protective 
measures  must  be  instituted  before  the 
blood  or  other  potentially  infectj^us 
materials  come  in  contact  witlTthe 
person.  OSHA  has  concluded  that  the 
words  "reasonably  anticipated"  give  the 
employer  clear  guidance  in  determining 
which  of  his  or  her  employees  are 
covered  under  the  standard.  It  is 
necessary  for  the  employer  to  know  who 
is  potentially  exposed  so  that  the 
employer  can  assure  that  proper 
training,  engineering  and  work  practice 
controls,  personal  protective  equipment 
and  the  other  provisions  of  the  standard 
are  implemented.  This  requires  that  the 
employer  examine  the  tasks  and 
procedures  and  determine  if  it  can  be 
reasonably  anticipated  that  exposure 
may  occur.  For  example,  it  is  reasonable 
to  anticipate  that  when  a  needle  is 
inserted  into  a  vein  for  the  purpose  of 
withdrawing  blood  that  some  of  the 
blood  may  contact  the  gloved  or 
ungloved  fingers  of  the  phiebotomist. 
Such  contact  would  not  necessarily  be 
expected  to  occur  with  each 
phlebotomy. 

"Other  Potentially  Infectious 
Materials"  consists  of  three  primary 
categories  of  material  which  have  the 
potential  to  transmit  bloodbome 
pathogens.  OSHA  has  used  the  term 
"potentially"  to  acknowledge  that  body 
fluids  and  tissues  may  or  may  not 
contain  bloodborne  pathogens. 
However,  the  provisions  of  the  standard 
must  be  followed  in  any  case.  Under  this 
definition,  OSHA  has  included  the  body 
fluids  specified  by  the  CDC  in  their  June 
1988  update  of  guidelines  for  healthcare 
workers  (Ex.  6-316).  The  fluids  covered 
by  this  definition  are:  semen,  vaginal 
secretions,  cerebrospinal  fluid,  synovial 
fluid,  pleural  fluid,  peritoneal  fluid, 
pericardial  fluid,  amniotic  fluid,  saliva  in 
dental  procedures,  and  any  other  body 
fluid  that  is  visibly  contaminated  with 
blood.  In  support  of  utilizing  universal 
precautions  when  contacting  these  body 
fluids,  CDC  stated: 

Universal  precautions  also  apply  to  tissues 
and  to  the  following  fluids:  cerebrospinal 
fluid  (CSF),  synovial  fluid,  pleural  fluid, 
peritoneal  fluid,  pericardial  fluid,  and 
amniotic  fluid.  The  risk  of  transmission  of 
HIV  and  HBV  from  these  fluids  is  unknown: 


epidemiologic  studies  in  the  health-care  and 
community  setting  are  currently  inadequate 
to  assess  the  potential  risk  to  health-care 
workers  from  occupational  exposures  to 
them.  However,  HIV  has  been  isolated  from 
CSF,  synovial,  and  amniotic  fluid  ,  and 
HbsAg  has  been  detected  in  synovial  fluid, 
amniotic  fluid  and  peritoneal  fluid.  One  case 
of  HIV  transmission  was  reported  after  a 
percutaneous  exposure  to  bloody  pleural 
fluid  obtained  by  needle  aspiration.  Whereas 
aseptic  procedures  used  to  obtain  these  fluids 
for  diagnostic  or  therapeutic  purposes  protect 
health-care  workers  from  skin  exposures, 
they  cannot  prevent  penetrating  injuries  due 
to  contaminated  needles  or  other  sharp 
instruments.  (Ex.  6-316) 

Commenters  generally  agreed  with 
using  the  CDC  list.  However,  a  number 
expressed  the  opinion  that  the  focus 
should  be  on  blood  rather  than  other 
body  fluids.  Some  representatives  of  the 
dental  profession  wondered  why  OSHA 
singled  out  saliva  in  dental  procedures. 
For  example: 

(Wjhy  is  saliva  singled  out  in  "dental 
procedures"?  If  saliva  is  to  be  considered  a 
potentially  infectious  material  only  in  dental 
pr^edures.  then  the  diversity  of  dental 
procedures  must  be  addressed.  The 
parao-aph  could  be  changed  to  read:  "saliva 
\'is^y  contaminated  with  blood"  and 
tRereby  eliminate  an  apparent  inconsistency 
with  the  public  view  regarding  the 
infectiousness  of  saliva.  (Federation  of 
Prosthodontic  Organizations,  Ex.  20-232) 

While  universal  precautions  do  not 
generally  apply  to  sali\^,  exception  is 
made  in  the  case  of  saliva  in  dentistry. 
Addressing  this  situation,  the  CDC 
states: 

Special  precautions,  however,  are 
recommended  for  dentistry.  Occupetionally 
acquired  infection  with  HBV  in  dental 
workers  has  been  documented,  and  two 
possible  cases  of  occupationally  acquired 
HIV  infection  involving  dentists  have  Been 
reported.  During  dental  procedures, 
contamination  of  saliva  with  blood  is 
predictable,  trauma  to  health-care  workers' 
hands  is  common,  and  blood  spattering  may 
occur.  Infection  control  precautions  for 
dentistry  minimize  the  potential  for  nonintact 
skin  and  mucous  membrane  contact  of  dental 
health-care  workers  to  blood-contaminated 
saliva  of  patients.  (Ex.  6-316) 

OSHA  has  concluded  that  the  CDC 
guidelines  of  June  1988  provide  the  best 
guidance  for  determining  which  body 
fluids  are  included  in  the  defmition  for 
other  potentially  infectious  materials, 
and  we  have  adopted  that  list. 

The  Agency  requested  comments  as  to 
whether  other  body  fluids  should  be 
added  to  the  list  of  other  potentially 
infectious  materials.  With  the  exception 
of  those  commenters  who  encouraged 
OSHA  to  expand  the  standard  beyond 
bloodbome  pathogens,  most 
commenters  agreed  that  body  fluids 
such  as  urine  and  feces  should  not  be 


added  to  the  list  unless  they  were 
visibly  contaminated  with  blood  (For 
example.  Hospital  Assn.  of  N.Y.,  Ex.  20- 
381;  Ms.  Mary  Wilson,  Central  Florida 
APIC,  Ex.  20-57;  South  Seminole 
Community  Hospital.  Ex.  20-251). 

Hoffman-LaRoche  requested  a 
clarification  as  to  whether  materials 
which  have  been  obtained  from  donors 
that  have  undergone  a  prescreening 
process  would  qualify  as  "other 
potentially  infectious  materials"  (Ex.  20- 
291).  None  of  the  body  fluids  listed 
would  be  exempted  because  the  donor 
has  been  prescreened.  However,  after 
le  blood  has  been  tested  and  is 

jilable  for  transfusion  or  other 
clihical  use,  then  it  is  exempted  from  the 
labeUtng  requirements  in  paragraph  (g). 

CDC'ftguidelines  for  public  safety 
officers  state  that  when  it  is  difficult  or 
impossible  to  difTerentiate  between 
body  fluids  all  body  fluids  should  be 
treated  as  if  they  are  potentially 
hazardous  (Ex.  15).  -.« 

The  unpredictable  and  emergent  nature  of 
exposures  encountered  by  emergency  and 
public-safety  workers  may-make 
differentiation  between  hazardous  body 
fluids  and  those  which  are  not  hazardous 
very  difficult  and  often  impossible.  For 
example,  poor  lighting  may  limit  the  worker's 
ability  to  detect  visible  blood  in  vomitus  or 
feces.  Therefore,  when  emergency  medical 
and  public-safety  workers  encounter  body 
fluids  under  uncontrolled,  emergency 
circumstances  in  which  differentiation 
between  fluid  types  is  difficult,  if  not 
impossible,  they  should  treat  all  body  fluids 
as  potentially  hazardous.  (Emphasis  in  the 
original)  (Ex.  15) 

After  reviewing  the  comments  in  the 
record  on  this  issue,  the  Agency 
concluded  that  such  a  provision  is 
needed  in  the  standard.  The  definition  of 
other  potentially  infectious  materials 
has,  therefore,  been  modified.  The 
Agency  also  addresses  this  situation  in 
Methods  of  Compliance,  paragraph 

(d)(1). 

The  second  category  of  other 
potentially  infectious  materials  is  "any 
unfixed  tissue  or  organs  (other  than 
intact  skin)  from  a  human  (living  or 
dead)."  These  pose  a  risk  because  they 
may  be  contaminated  with  bloodborne 
pathogens.  One  example  of  a  tissue  is 
human  bone  which  has  transmitted  HIV 
infection  as  the  result  of  transplantation 
(Ex.  6-357).  In  the  same  document,  CDC 
also  notes  reported  transmission  of  HIV 
through  "transplantation  of  kidney, 
liver,  heart,  pancreas,  possibly  by  skin, 
and  by  artificial  insemination.  *  *  *" 

Although  tissues  and  organs  may 
contain  blood  and  body  fluids,  which 
may  be  the  reason  for  the  transmission 
hazard,  they  are  not  in  reality  "fluids". 
Therefore,  to  avoid  confusion  OSHA  has 
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listed  them  as  a  separate  category.  Since 
casual  contact,  including  touching,  does 
not  pose  a  risk  of  transmission,  intact 
skin  is  not  considered  to  be  "other 
potentially  infectious  materials." 

CDC/NIOSH  stated  that  the 
parenthetical  words  "other  than  intact 
skin"  and  "living  or  dead"  should  be 
deleted  because  they  are  superfiuous 
(CDC/NIOSH,  Ex.  20-634).  OSHA 
agrees  that,  normally,  one  would  want  a 
simple  definition  without  parenthetical 
elements.  However,  to  avoid 
misinterpretation,  the  Agency  has 
chosen  to  retain  the  parenthetical 
elements  so  that  the  meaning  is  clear. 

The  third  group  under  "other 
potentially  infectious  materials"  relates 
to  the  culture  and  propagation  of  HIV 
and  HBV  in  laboratory  cultures  and 
experimental  animals.  This  group 
contains  HIV-containing  cell  or  tissue 
cultures,  organ  cultures,  and  HIV-  or 
HBV-containing  culture  medium  or  other 
solutions;  and  blood,  organs,  or  other 
tissues  from  experimental  animals 
infected  with  HIV  or  HBV.  This 
definition  applies  particularly  to 
research  activities  and  to  production 
activities  where  concentrations  of  virus 
can  be  expected  to  exceed  the 
concentration  found  in  blood.  Section 
IV — Health  Effects  discusses  in  detail 
the  infection  of  two  workers  that 
resulted  from  occupational  exposure  to 
high  concentrations  of  HIV  virus  in  a 
production  facility. 

AFSCME,  District  Council  37 
suggested  that  animal  blood  be  included 
(Ex.  20-985).  The  current  definition 
includes  the  blood  of  animals 
experimentally  infected  with  HIV  or 
HBV.  It  would  not  normally  include  the 
blood  from  companion  animals  (pets), 
other  domestic  animals,  animals  in  zoos 
or  research  animals  not  infected  with 
HIV  or  HBV.  The  record  does  not 
contain  the  information  necessary  to 
determine  whether  animal  blood  in 
these  circumstances  presents  a 
significant  occupational  risk. 

"Parenteral"  refers  to  piercing  the  skin 
barrier  (including  mucous  membranes), 
and  the  definition  in  the  final  standard 
is  basically  unchanged  from  the 
proposal;  that  is,  parenteral  refers  to 
piercing  the  skin  barrier.  This  route  ^ 
transmission  presents  the  greatest 
hazard  to  the  employee  (Ex.  6-430;  6- 
449).  There  was  little  comment  on  this 
definition  during  the  comment  period. 

In  the  proposed  rule,  the  definition  of 
parenteral  included  examples  of  routes 
of  parenteral  exposure  (e.g. 
subcutaneous,  intramuscular, 
intravenous).  In  the  final  standard, 
examples  of  parenteral  exposure  are 
described  again,  but  events  rather  than 
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routes  are  used  as  examples. 
Needlesticks  are  an  easily  identified 
example  of  an  event  in  which 
"parenteral"  exposure  may  occur. 

Human  bites  are  another  example  of  a 
parenteral  exposure  event.  There  is 
evidence  in  the  record  that  individuals 
have  been  infected  with  HBV  as  the 
result  of  a  human  bite,  and  it  is 
reasonable  to  expect  that  some  workers 
will  be  bitten  (Ex.  6-316).  For  example, 
law  enforcement  and  correctional 
officers  may  be  subject  to  human  bites 
during  interaction  with  violent  suspects 
or  prisoners.  Human  bites  also  occur  in 
the  emergency  room  or  psychiatric 
setting  with  patients  who  are  violent  or 
psychotic.  In  these  instances,  due  to  the 
violent  nature  of  the  occurrences, 
bleeding  from  the  mouth  (gums,  teeth  or 
soft  tissue)  of  the  source  individual  can 
be  anticipated,  exposing  the  worker  to 
blood  from  the  source  individual.  For 
these  reasons,  human  bites  have  been 
included  as  examples  of  parenteral 
exposures.  However,  not  all  bites  that 
occur  in  a  workplace  would  be 
considered  occupational  exposure.  For 
example,  if  two  coworkers  fight  in  the 
workplace,  and  one  bites  the  other,  this 
is  not  occupational  exposure  for  either 
of  these  workers  since  neither  is 
expected  to  incur  bites  as  part  of  his  or 
her  job.  Moreover,  elementary  and  high 
school  teachers,  particularly  those 
whose  students  do  not  include  the 
developmentally  disabled  or  mentally 
ill,  would  not  reasonably  anticipate 
being  bitten  as  part  of  the  performance 
of  their  duties. 

Cuts  and  abrasions  also  represent 
examples  of  interruption  in  the  skin 
barrier  and  another  route  of  entry  for 
bloodborne  pathogens.  Since  exposure 
to  npn-intact  skin  is  included  as  an 
"exposure  incident",  cuts  and  abrasions 
are  listed  here  as  examples  of  a 
"parenteral"  route. 

"Personal  Protective  Equipment"  is 
specialized  clothing  or  equipment  worn 
by  an  individual  to  protect  him  or  her 
from  a  hazard.  For  the  purposes  of  this 
standard,  this  term  includes,  but  is  not 
limited  to,  clothing  and  equipment  such 
as  (a)  gloves;  (bj  gowns,  aprons, 
laboratory  coats;  (c)  faceshields, 
protective  eyewear  and  masks;  and  (d) 
mouthpieces,  resuscitation  bags,  or 
other  ventilation  devices.  General  work 
clothes  (e.g.,  uniforms,  pants,  shirts  and 
blouses)  not  intended  to  function  as 
protection  against  a  hazard  are  not 
considered  to  be  personal  protective 
equipment.  A  more  detailed  discussion 
concerning  general  work  clothes  and 
personal  protective  equipment  can  be 
found  under  the  discussion  of  paragraph 
(d)(3)(i). 


OSHA  received  one  comment  which 
suggested  that  the  definition  of  the 
personal  protective  equipment  should 
include  clothing  "placed  on  the  patients" 
(Mr.  Stanley  Dub,  Ex.  20-516).  The 
example  used  by  the  commenter  was  a 
dental  dam  which  is  an  example  of  an 
engineering  control  rather  than  personal 
protective  equipment  and  would  be 
covered  under  that  definition. 

"Production  Facility"  is  defined  as  a 
facility  engaged  in  industrial-scale, 
large-volume  or  high  concentration 
production  of  HIV  or  HBV.  The  1988 
Agent  Summary  Statement  for  Human 
Immunodeficiency  Virus  was  the  source 
for  this  term  (Ex.  6-312). 

"Regulated  Waste"  was  called 
"Infectious  Waste"  in  the  proposal. 
"Infectious  Waste"  was  defined  as 
blood  and  blood  products,  contaminated 
sharps,  pathological  wastes,  and 
microbiological  wastes.  In  this  final 
standard,  the  analogous  term  "regulated 
waste"  has  been  defined  as:  (1)  Liquid 
or  semi-liquid  blood  or  other  potentially 
infectious  materials;  (2)  contaminated 
items  that  would  release  with  blood  or 
other  potentially  infectious  materials  in 
a  liquid  or  semi-liquid  state  if 
compressed;  (3)  items  that  are  caked 
with  dried  blood  or  other  potentially 
infectious  materials  and  are  capable  of 
releasing  these  materials  during 
handling;  (4)  contaminated  sharps;  and 
(5)  pathological  and  microbiological 
wastes  containing  blood  or  other 
potentially  infectious  materials.  Based 
upon  the  collected  information,  OSHA 
has  concluded  that  these  items  are 
generally  recognized  as  presenting  a 
hazard  of  disease  transmission  and  as 
such,  warrant  special  handling. 

During  the  hearings,  CDC/NIOSH 
testified: 

The  categories  of  items  that  we  consider  as 
potentially  infectious  and  that  should  be 
handled  in  a  special  manner  include 
microbiological  waste,  bulk  blood  or  body    { 
fluid,  contaminated  blood,  sharps  or 
pathological  waste,  materials  that  contain 
those  particular  items  would  be  defined  by 
the  CDC  as  infectious  waste.  (Ms.  Polder— 
CDC/NIOSH.  Tr.  9/14/89.  p.  54) 

CDC  explains  their  position  further  in 
their  written  comment,  stating: 

*  *  *  As  a  related  point  of  information. 
CDC  considers  it  important  to  use  the  CDC 
definition  of  infectious  waste,  which  has  been 
adopted  by  OSHA  in  this  proposed  rule,  in 
preference  to  the  definition  of  medical  waste 
adopted  by  EPA  and  used  in  the  Medical 
Waste  Tracking  Act.  The  CDC  definition  is 
based  on  the  epidemiology  of  disease 
transmission,  whereas  other  definitions  are 
much  broader  and  include  articles  that 
should  not  require  special  handling.  (CDC/ 
NIOSH.  Ex.  20-634) 


With  regard  to  EPA  and  their  definition 
of  wastes  requiring  special  handling, 
some  commenters  expressed  opinions 
similar  to  CDC  and  discouraged 
adoption  of  EPA's  Medical  Waste 
Tracking  Act  (MWTA)  definition  (e.g.. 
APIC— Indiana,  Ex.  20-139;  McLeod 
Regional  Medical  Center.  Ex.  20-527; 
Meadville  Medical  Center  Ex.  20-624). 
However,  other  participants 
recommended  that  the  MWTA  definition 
be  incorporated  into  the  final  standard 
(e.g.  ADA,  Ex.  20-665;  Support  Systems 
International.  Ex.  20-1149).  On  a  more 
general  level,  comments  were  also 
received  which  simply  encouraged 
OSHA  to  assure  that  the  final 
regulation's  definition  of  "infectious 
waste"  does  not  conflict  with  EPA's 
definition  (e.g.,  AHA,  Ex.  20-352;  Tucson 
Medical  Center.  Ex.  20-141;  Hospital  of 
St.  Raphael.  Ex.  20-289). 

In  their  comment  on  the  proposal,  EPA 
states: 

The  proposed  OSHA  definition  appears  to 
be  fairly  consistent  with  the  wastestreams 
EPA  regulates  in  40  CFR  part  259,  if  the  term 
Unicrobiological  wastes"  corresponds  to 
Class  1  wastes  in  40  CFR  259.30(a)(1) 
("Cultures  and  stocks  of  infectious  agents 
*  *  *■■).  EPA's  rules  also  may  cover  a 
broader  range  of  wastes,  but  generally  do  not 
refer  to  them  as  "infectious  wastes"  due  to 
the  wastes'  widely  varying  infective 
capability.  (EPA,  Ex.  20-991) 

Reviewing  40  CFR  part  259  reveals 
that  microbiological  wastes,  as  OSHA 
has  defined  them  in  this  final  regulation, 
would  fall  under  Class  1  since  the 
presence  of  blood  or  other  potentially 
infectious  materials  is,  under  universal 
precautions,  assumed  to  indicate  the 
presence  of  a  disease-causing 
bloodborne  pathogen.  EPA  goes  on  to 
remark  that  their  rules  may  cover  a 
broader  range  of  wastes.  OSHA  does 
not  feel  that  this  presents  a  conflict  of 
definitions  since  the  wastes  regulated 
under  this  rule  are  a  subset  of  those 
regulated  by  EPA.  The  Agency-has 
concluded  that  the  wastes  covered 
under  this  standard  warrant  special 
handling  and  are  in  accordance  with 
both  CDC  and  EPA  definitions. 
Therefore,  these  categories  of  waste 
have  been  retained  in  this  regulation 
with  modifications  adopted  in  response 
to  public  comment. 

Several  participants  commented  on 
the  ability  of  medical  waste  to  transmit 
disease  (e.g..  Good  Samaritan  Hospital. 
Ex.  20-1230;  Anaheim  Medical  Center, 
Ex.  20-45;  Lewis-Gale  Hospital.  Ex.  20- 
871).  In  conjunction  with  this,  a  number 
of  commenters  raised  the  issue  of  the 
necessity  of  regulating  the  handling  of 
certain  components  of  the  medical 
wastestream  such  as  blood-stained 
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With  regard  to  EPA  and  their  definition 
of  wastes  requiring  special  handling, 
some  commenters  expressed  opinions 
similar  to  CDC  and  discouraged 
adoption  of  EPA's  Medical  Waste 
Tracking  Act  (MWTA)  definition  (e.g.. 
APIC— Indiana,  Ex.  20-139;  McLeod 
Regional  Medical  Center.  Ex.  20-527; 
Meadville  Medical  Center  Ex.  20-624). 
However,  other  participants 
recommended  that  the  MWTA  definition 
be  incorporated  into  the  final  standard 
(e.g.  ADA,  Ex.  20-665;  Support  Systems 
International.  Ex.  20-1149).  On  a  more 
general  level,  comments  were  also 
received  which  simply  encouraged 
OSHA  to  assure  that  the  final 
regulation's  definition  of  "infectious 
waste"  does  not  conflict  with  EPA's 
definition  (e.g.,  AHA,  Ex.  20-352;  Tucson 
Medical  Center,  Ex.  20-141;  Hospital  of 
St.  Raphael,  Ex.  20-289). 

In  their  comment  on  the  proposal,  EPA 
states: 

The  proposed  OSHA  definition  appears  to 
be  fairly  consistent  with  the  wastestreams 
EPA  regulates  in  40  CFR  part  259,  if  the  term 
Unicrobiological  wastes"  corresponds  to 
Class  1  wastes  in  40  CFR  259.30(a)(1) 
("Cultures  and  stocks  of  infectious  agents 

).  EPA's  rules  also  may  cover  a 

broader  range  of  wastes,  but  generally  do  not 
refer  to  them  as  "infectious  wastes"  due  to 
the  wastes'  widely  varying  infective 
capability.  (EPA,  Ex.  20-991) 

Reviewing  40  CFR  part  259  reveals 
that  microbiological  wastes,  as  OSHA 
has  defined  them  in  this  final  regulation, 
would  fall  under  Class  1  since  the 
presence  of  blood  or  other  potentially 
infectious  materials  is,  under  universal 
precautions,  assumed  to  indicate  the 
presence  of  a  disease-causing 
bloodborne  pathogen.  EPA  goes  on  to 
remark  that  their  rules  may  cover  a 
broader  range  of  wastes.  OSHA  does 
not  feel  that  this  presents  a  conflict  of 
definitions  since  the  wastes  regulated 
under  this  rule  are  a  subset  of  those 
regulated  by  EPA.  The  Agency-has 
concluded  that  the  wastes  covered 
under  this  standard  warrant  special 
handling  and  are  in  accordance  with 
both  CDC  and  EPA  definitions. 
Therefore,  these  categories  of  waste 
have  been  retained  in  this  regulation 
with  modifications  adopted  in  response 
to  public  comment. 

Several  participants  commented  on 
the  ability  of  medical  waste  to  transmit 
disease  (e.g..  Good  Samaritan  Hospital, 
Ex.  20-1230;  Anaheim  Medical  Center, 
Ex.  20-45;  Lewis-Gale  Hospital.  Ex.  20- 
871).  In  conjunction  with  this,  a  number 
of  commenters  raised  the  issue  of  the 
necessity  of  regulating  the  handling  of 
certain  components  of  the  medical 
wastestream  such  as  blood-stained 
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bandages  which  could  fall  under  the 
proposed  definition  but  which  they  felt 
posed  no  threat  of  disease  transmission 
(e.g.,  Palomar  Pomerado  Hospital,  Ex. 
20-1260;  Rowan  Memorial  Hospital.  Ex. 
20-629;  Community  Hospital  of  Chula 
Vista,  Ex.  20-761).  Reviewing  the  record, 
it  was  noted  that  very  little  information 
is  available  on  the  potential  for 
contracting  disease  as  a  result  of 
contacting  medical  waste.  The  primary 
basis  for  comments  that  medical  waste 
is  no  more  infectious  than  household 
waste  seems  to  be  several  German 
studies  conducted  in  the  early  to  mid- 
1980's  comparing  bacterial  load  of 
hospital  wastes  which  are  usually 
collected  daily  with  that  of  household 
waste  that  was  up  to  7-days  old  (Exs. 
286C;  286T;  286W).  The  Agency  does  not 
intend  to  debate  the  merits  of  these 
studies  and  has  not  conducted  original 
research  in  this  area.  Hence,  OSHA 
cannot  offer  a  more  definitive 
determination  of  the  "infectiousness"  of 
these  materials.  To  eliminate  the 
implication  that  OSHA  has  determined 
the  "infectiousness"  of  certain  medical 
wastes,  the  aforementioned  waste 
categories  have  been  grouped  under  the 
term  "Regulated  Waste"  rather  than 
"Infectious  Waste."  Non-sharp  waste, 
such  as  bandages,  can  be  contaminated 
with  widely  varying  amounts  of  blood  or 
other  potentially  infectious  materials, 
ranging  from  a  single  drop  to  complete 
saturation.  The  proposal  contained  no 
specific  reference  to  how  blood- 
contaminated  non-sharp  waste  was  to 
be  differentiated  and  handled  but 
simply  stated  that  blood  and  blood 
products  were  to  be  treated  as  infectious 
waste.  During  the  informal  public 
hearings,  the  Agency  solicited 
information  from  participants  regarding 
what  criteria  werej:urrently  being 
utilized  to  determine  which  of  these 
types  of  wastes  were  treated  as 
"infectious"  and  which  wastes  were 
placed  into  the  general  waste  stream. 
Responses  to  this  inquiry  were  widely 
divergent,  ranging  from  considering  only 
blood-saturated  items  as  infectious 
waste  (Nassau-Suffolk  Hospital  Council, 
Inc.,  Tr.  11/14/89,  pp.466-467)  to  "red- 
bagging"  all  items  contaminated  with 
blood  or  body  fluids  (Baptist  Medical 
Center  Montclair,  Tr.  9/19/89.  p.98; 
Laura  Williams— SEIU.  Tr.  10/17/89. 
pp.66-67).  In  addition,  several  interested 
parties  requested  that  OSHA  clarify 
what  wastes  were  encompassed  by  the 
phrase  "blood  and  blood  products"  (e.g., 
Greater  New  York  Hospital  Association. 
Tr.  11/14/89,  p.316;  APIC-Greater  Los 
Angeles,  Ex.  20-213).  It  became  obvious 
to  the  Agency  that  no  generally- 
accepted  criteria  was  being  applied  by 


those  involved  to  classify  which  blood- 
contaminated  non-sharp  waste  required 
special  handling.  Therefore,  an  easy-to- 
use,  acceptable  minimal  benchmark 
would  have  to  be  developed  to  assure 
consistent  compliance  and  enforcement 
in  this  area.  A  number  of  commenters 
offered  suggestions  as  to  what  this 
benchmark  should  be.  The  majority  of 
commenters  who  considered  this  issue 
suggested  that  only  bulk  blood  be 
considered  infectious  waste  (e.g.,  AHA, 
Ex.  20-352;  Middle  Tennessee  Medical 
Center  Inc..  Ex.  20-105;  Arizona  Hospital 
Association.  Ex.  20-69).  The  difficulty 
with  this  approach  is  that  there  is  little 
agreement  on  how  much  blood 
constitutes  "bulk  blood."  Some 
commenters  recommended  actual 
volume  amounts  of  blood  ranging  from 
greater  than  10  ml  to  more  than  100  ml 
of  blood  (e.g..  Kalispell  Regional 
Hospital,  Ex.  20-1212;  Virginia  Mason 
Hospital.  Ex.  20-569;  Providence 
Memorial  Hospital.  Ex.  20-744).  The 
Agency  has  concluded  that  such  a 
determination  would  be  difficult  to 
judge  since  the  visual  characteristics  of 
a  specific  quantity  of  blood  would  vary 
based  on  the  type  and  size  of  substrate 
on  which  it  appeared.  For  example.  10 
ml  of  blood  on  a  bed  sheet  would  appear 
as  a  spot  while  the  same  amount  on  a 
cotton  ball  would  likely  cause  saturation 
and  dripping.  Suggestions  offered  by 
other  participants  included  bulk  blood 
and  items  heavily  saturated  with  blood 
or  which  drip  and  splash  (e.g..  Redlands 
Community  Hospital.  Ex.  20-  692;  Mills- 
Peninsula  Hospitals,  Ex.  20-701;  St. 
Anthony  Hospital  Systems.  Ex.  20-221); 
waste  heavily  contaminated  with  blood 
(Cleveland  Clinic  Foundation,  Ex.  20- 
563):  blood  soaked  items — not  blood 
stained  items  (e.g..  Nassau-Suffolk 
Hospital  Council,  Inc.  Tr.  11/14/89,  p. 
46);  only  bulk  amounts  of  liquid  or  semi- 
liquid  blood  (i.e.  pourable  or  ability  to 
flow),  excluding  dried  blood  (e.g., 
APIC— Indiana.  Ex.  20-139;  APIC- 
Greater  Omaha,  Ex.20-943);  and  blood 
that  readily  separates  from  the  solid 
portion  of  waste  under  ambient 
temperature  and  pressure  (Paradise 
Valley  Hospital.  Ex.  20-217).  The  record 
indicates  that  a  large  number  of 
commenters  feel  that  bulk  blood  should 
be  classified  as  infectious  waste. 
Moreover,  "bulk"  blood  seems  to  be 
generally  associated  with  the  ability  to 
pour  or  flow.  During  the  hearings,  Ms. 
Polder  of  the  CDC  stated: 

*  *  *  [Iln  terms  of  blood,  we  really  feel 
that  the  only  tyge  of  blood  that  you  need  to 
be  concerned  about,  in  terms  of  transmission 
of  disease,  is  bulk  blood,  or  bulk  fluids  that 
may  contain  blood  which  means  essentially 
liquids  *  '  *.  In  terms  of  items  that  are 
contaminated  with  blood  that  may  be  dry  or 


may  be  wet,  but  are  contained  in  a  material 
such  as  gauze  or  a  bandage,  the  risk  of 
transmission  of  a  pathogen  to  a  susceptible 
host  is  extremely  unlikely,  and  therefore,  that 
type  of  waste  can  l>e  handled  like  any  other 
waste  that  is  collected  in  the  community,  that 
may  be  contaminated  in  the  same  fashion. 
(Tr.  9/14/89,  p.92) 

Consequently,  this  physical 
characteristic  (i.e..  the  ability  to  pour, 
flow,  drip,  etc.)  has  been  adopted  ns  one 
of  the  attributes  of  waste  being 
regulated  under  this  standard. 

Comments  such  as  those  submitted  bv 
APIC — Greater  Omaha  Area  and 
Paradise  Valley  Hospital  make  it 
apparent  that  in  some  circumstances 
solid  waste  is  capable  of  generating  bulk 
(i.e.  liquid  or  semi-liquid)  blood  (Exs.  20- 
943;  20-217).  While  an  item  which  is 
freely  dripping  blood  or  other  potentially 
infectious  materials  obviously  falls  into 
this  category,  some  items  may 
adequately  contain  these  materials 
when  in  a  static  state  yet  liberate  them 
when  compressed.  During  accumulation 
of  waste  in  a  container,  the  weight  of  , 
items  toward  the  top  of  the  container 
naturally  compress  those  items  beneath. 
Wastes  may  also  be  purposefully 
compacted  in  order  to  increase  the 
amount  of  waste  which  can  be  placed 
into  a  single  container.  This 
compression  could  generate  potentially 
infectious  liquids  which  would  then 
accumulate  at  the  bottom  of  the 
container.  If  the  container's  barrier 
capability  is  compromised,  these 
materials  would  be  released,  presenting 
an  exposure  and/or  contamination 
hazard.  An  EPA  guidance  document 
addressing  EPA's  Medical  Waste        ' 
Tracking  Act  states: 

*  •  *  Only  those  fibrous  items  that  are 
completely  saturated  with  blood  (or  would 
drip  with  blood  if  squeezed),  or  non-fibrous 
items  that  have  enough  blood  present  that 
they  are  dripping,  are  regulated  medical 
waste*  •  '.(Ex.  224,  Attachment  A) 

Both  the  EPA  document  and  the 
statement  by  Ms.  Polder  of  the  CDC 
indicate  that  blood  or  other  potentially 
infectious  materials  which  are  contained 
in  non-sharp  contaminated  waste,  such 
as  bandages,  do  not  become  a  concern 
until  these  liquids  are  liberated  from  the 
substrate.  The  ability  of  the  substrate  to 
contain  these  substances  is  the  deciding  . 
factor  as  to  their  proper  handling  and 
disposal.  OSHA  has  therefore  concluded 
that  items  contaminated  with  blood  or 
other  potentially  infectious  materials 
which  would  release  these  substances  in 
a  liquid  or  semi-liquid  state  if 
compressed  should  be  considered 
regulated  waste. 

Dried  blood  or  other  potentially 
infectious  materials  could  also  pose  a 
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problem  if  these  dried  materials  are 
released  from  a  contaminated  item 
during  handling.  A  study  by  Bond  eL  al. 
(Ex.  20-634)  showed  hepatitis  B  virus 
could  remain  viable  in  dried  material  for 
up  to  seven  days.  Furthermore.  CDC 
recognizes  the  potential  for  disease 
transmission  by  dried  blood.  In  their 
1989  document.  Guidelines  for 
Prevention  of  Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public-Safety 
Workers,  CDC  recommends  to  law 
enforcement  personnel: 

Airborne  particles  of  dried  blood  may  be 
generated  when  a  stain  is  scraped.  It  it 
recommended  that  protective  masks  and 
eyewear  or  face  shields  be  worn  by 
laboratory  or  evidence  technicians  when 
removing  blood  stain  for  laboratory  analysis. 
(Ex.  15) 

Based  on  this  prolonged  viability  and 
potential  for  infection,  items  that  are 
heavily  contaminated  or  "caked"  with 
dried  blood  or  other  potentially 
infectious  materials  have  been  included 
in  those  situations  where  such  dried 
materials  could  flake  or  fall  off  of  the 
item  during  handling. 

In  summary,  the  category  "blood  and 
blood  products"  contained  in  the 
proposal  has  been  more  specifically 
delineated  in  the  final  standard  to  read: 
(1)  Liquid  or  semi-liquid  blood  or  other 
potentially  infectious  materials;  (2) 
items  contaminated  with  blood  or  other 
potentially  infectious  materials  which 
would  release  these  substatices  in  a 
liquid  or  semi-liquid  state  if  compressed: 
and  (3)  items  that  are  caked  with  dried 
blood  or  other  potentially  infectious 
materials  and  are  capable  of  releasing 
these  materials  during  handling.  This 
expansion  and  clarification  provides 
easily-recognized  criteria  for 
determining  OSHA's  intent  as  to  those 
wastes  it  considers,  at  a  minimum,  to 
require  special  handling. 

Very  little  comment  was  received 
about  the  remaining  three  categories  of 
(infectious)  regulated  waste.  Marion 
Memorial  Hospital  appeared  to  be 
referring  to  sharps  that  have  not  been 
contaminated  by  bloodborne  pathogens 
when  they  stated  that  many  sharps  are 
utilized  in  hospitals  that  are  never 
exposed  to  a  patient  (Ex.  20-1289).  In 
consideration  of  those  circumstances  in 
which  contamination  of  a  sharp  by 
bloodborne  pathogens  is  known  not  to 
exist,  the  term  "sharps"  has  been 
revised  to  "contaminated  sharps"  in  the 
fmal  standard  to  clarify  that,  for  the 
purposes  of  this  standard,  sharps  which 
are  contaminated  with  blood  or  other 
potentially  infectious  materials  are  the 
items  with  which  OSHA  is  concerned. 
However,  it  should  be  noted  that  other 


local.  State,  and  Federal  agencies  (e-g^ 
EPA)  may  have  more  expansive 
regulations  regarding  sharps  and  their 
disposal  based  upon  factors  such  as 
transmission  of  diseases  other  than 
bloodborne  diseases,  aesthetic 
concerns,  or  the  physical  puncture 
hazard  of  sharps  in  general. 

As  to  the  categories  "pathological 
waste"  and  "microbiological  waste," 
Boone  Hospital  Center  requested  a 
clarification  on  which  pathological 
wastes  are  considered  infectious  while 
the  State  of  Connecticut,  Office  of  Policy 
and  Management,  commented  that  some 
microbiological  wastes  will  not  present 
a  hazard  to  humans  (Exs.  20-556;  20- 
796).  These  issues  have  been  addressed 
by  adding  that  it  is  those  pathological 
and  microbiological  wastes  "containing 
blood  or  other  potentially  infectious 
materials"  which  are  regulated  by  this 
standard.  Again,  one  should  be  aware 
that  other  agencies  may  have  more 
stringent  and  inclusive  regulations 
concerning  these  wastes. 

"Research  Laboratory"  is  defined  as  a 
facility  engaged  in  activities  such  as 
producing  or  using  research-laboratory- 
scale  amounts  of  HIV  or  HBV.  Research 
laboratories  may  produce  high 
concentrations  of  HTV  or  HBV  but  not  in 
the  volume  found  in  production 
facilities. 

While  Abbott  Laboratories  found  the 
requirements  for  research  and 
production  facilities  appropriate,  they 
raised  a  question  about  the  definition  of 
"research  laboratory."  Specifically  they 
said: 

We  do  find  the  use  of  the  term  "research 
laboratory"  confusing  since  there  are 
research  laboratories  where  only  clinical 
specimens  are  handled,  and  clinical  or 
diagnostic  laboratories  where  virus 
propagation  for  the  purpose  of  diagnosis 
takes  place  (Abbott.  Ex.  20-127). 

Because  the  standard  must  address  a 
number  of  different  workplaces  and 
activities,  it  has  been  necessary  to 
define  certain  umbrella  terms,  such  as 
"source  individual"  (see  discussion 
below),  "production  facility"  and 
"research  facility".  A  "research  facility 
is  a  facility  that  produces  or  uses 
concentrated  virus,  that  is.  virus  in 
higher  concentrations  than  would  be 
found  in  human  blood  and  body  fluids. 
OSHA's  intention  in  this  matter  is  to 
parallel  the  intent  of  CDC/NIH  quoted 
above. 

On  the  second  issue  raised  by  Abbott, 
OSHA  recognizes  that  there  are 
laboratories  that  conduct  research  on 
blood  and  other  body  fluids  and  this 
research  is  unrelated  to  research  on  HIV 
or  HBV.  These  laboratories  are  not 
considered  research  laboratories  for  the 


purpose  of  this  standard.  They  would 
not  be  required  to  comply  with 
paragraph  (e).  but  would  have  to  comply 
with  all  of  the  other  provisions  of  the 
standard  which  are  applicable. 

"Source  Individual"  means  any 
individual,  living  or  dead,  whose  blood 
or  other  potentially  infectious  materials 
may  be  a  source  of  occupational 
exposure  to  the  employee.  This  term 
includes  a  wide  spectrum  of  people 
when  one  considers  both  the  need  for 
universal  precautions  and  the  multitude 
of  healthcare  and  nonhealthcare  settings 
in  which  occupational  exposure  may 
occur.  Examples  of  such  individuals 
include,  but  are  not  limited  to.  hospital 
and  clinic  patients:  clients  in  institutions 
for  the  developmentally  disabled; 
trauma  victims:  clients  of  drug  and 
alcohol  treatment  facilities;  residents  of 
nursing  homes  or  hospices;  human 
remains;  individuals  who  donate  or  sell 
blood  or  blood  components. 

In  the  proposed  standard,  human 
remains  prior  to  embalming  was  one 
example  of  a  source  individual  or 
patient  In  the  final  standard,  the  words 
"prior  to  embalming"  were  deleted 
because  there  is  no  evidence  in  the 
record  that  demonstrates  when  or  if 
embalming  inactivates  HTV  or  HBV. 

Individuals  who  donate  or  sell  blood 
or  blood  components  includes 
individuals  who  donate  or  sell  plasma,  a 
blood  component. 

The  Agency  was  sharply  criticized  for 
defining  blood  donors  as  "patients"  in 
the  proposal  (Ms.  Joan  Elise  Dubinsky. 
ARC.  Ex.  20-784;  Dr.  Laurence  A. 
Sherman,  AABB,  Ex.  20-1059;  Mr.  James 
P.  Reilly,  ABRA,  Ex.  20-1090).  However, 
none  of  the  representatives  of  these 
groups  was  able  to  suggest  an  alternate 
term.  As  it  became  clear,  the  objections 
of  many  of  the  representatives  of  blood 
and  plasma  banks  industry  go  beyond 
the  use  of  the  term,  "patient."  They  want 
blood  and  plasma  donors  to  be  removed 
from  the  list  entirely  (Dr.  Paul  Holland, 
AABB.  Tr.  10/20/89  pp.  768-775).  As  we 
discussed  in  "Scope."  the  Agency  does 
not  plan  to  exclude  certain  sectors,  such 
as  blood  banks  and  nursing  homes, 
because  they  provide  services  for 
individuals  who  are  not  at  high  risk  for 
HIV  and  HBV  infection.  We  do. 
however,  agree  that  a  more  descriptive 
term  than  "patient"  should  be  used. 
Therefore,  we  looked  to  the  CDC  for  a 
more  appropriate  term. 

In  their  recommendations,  CDC  has 
used  several  terms  to  refer  to  the 
individual  whose  blood  or  body  fluids 
are  a  source  of  occupational  exposure  to 
the  employee.  In  their  August  1987 
guidelines,  they  used  the  word  "patient" 
(Ex.  6-153).  In  the  more  recent 
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purpose  of  this  standard.  They  would 
not  be  required  to  comply  with 
paragraph  (e).  but  would  have  to  comply 
with  all  of  the  other  provisions  of  the 
standard  which  are  applicable. 

"Source  Individual"  means  any 
individual,  living  or  dead,  whose  blood 
or  other  potentially  infectious  materials 
may  be  a  source  of  occupational 
exposure  to  the  employee.  This  term 
includes  a  wide  spectrum  of  people 
when  one  considers  both  the  need  for 
universal  precautions  and  the  multitude 
of  healthcare  and  nonhealthcare  settings 
in  which  occupational  exposure  may 
occur.  Examples  of  such  individuals 
include,  but  are  not  limited  to.  hospital 
and  clinic  patients;  clients  in  institutions 
for  the  developmentally  disabled^ 
trauma  victims;  clients  of  drug  and 
alcohol  treatment  facilities;  residents  of 
nursing  homes  or  hospices;  human 
remains;  individuals  who  donate  or  sell 
blood  or  blood  components. 

In  the  proposed  standard,  human 
remains  prior  to  embalming  was  one 
example  of  a  source  individual  or 
patient  In  the  final  standard,  the  words 
"prior  to  embalming"  were  deleted 
because  there  is  no  evidence  in  the 
record  that  demonstrates  when  or  if 
embalming  inactivates  HTV  or  HBV. 

Individuals  who  donate  or  sell  blood 
or  blood  components  includes 
individuals  who  donate  or  sell  plasma,  a 
blood  component. 

The  Agency  was  sharply  criticized  for 
defining  blood  donors  as  "patients"  in 
the  proposal  (Ms.  Joan  Elise  Dubinsky. 
ARC,  Ex.  20-784;  Dr.  Laurence  A. 
Sherman.  AABB.  Ex.  20-1059:  Mr.  James 
P.  Reilly,  ABRA,  Ex.  20-1090).  However, 
none  of  the  representatives  of  these 
groups  was  able  to  suggest  an  alternate 
term.  As  it  became  clear,  the  objections 
of  many  of  the  representatives  of  blood 
and  plasma  banks  industry  go  beyond 
the  use  of  the  term,  "patient."  They  want 
blood  and  plasma  donors  to  be  removed 
from  the  list  entirely  (Dr.  Paul  Holland, 
AABB,  Tr.  10/20/89  pp.  768-775).  As  we 
discussed  in  "Scope,"  the  Agency  does 
not  plan  to  exclude  certain  sectors,  such 
as  blood  banks  and  nursing  homes, 
because  they  provide  services  for 
individuals  who  are  not  at  high  risk  for 
HIV  and  HBV  infection.  We  do, 
however,  agree  that  a  more  descriptive 
term  than  "patient"  should  be  used. 
Therefore,  we  looked  to  the  CDC  for  a 
more  appropriate  term. 

In  their  recommendations,  CDC  has 
used  several  terms  to  refer  to  the 
individual  whose  blood  or  body  fluids 
are  a  source  of  occupational  exposure  to 
the  employee.  In  their  August  1987 
guidelines,  they  used  the  word  "patient" 
(Ex.  6-153).  In  the  more  recent 


documents,  they  have  used  the  terms 
"source  individual"  (Ex.  288  ]]  and 
"source  of  exposure"  (Ex.  286  G). 

OSHA  has  chosen  to  use  the  term 
"source  individual"  because  it  provides 
the  best  description  without  the  limiting 
qualities  inherent  in  the  word  "patient." 
It  is  clear  that  any  human  can  be  a 
"source  individual." 

"Sterilize"  means  the  use  of  a  physical 
or  chemical  procedure  to  destroy  all 
microbial  life  including  highly  resistant 
bacterial  endospores. 

"Universal  Precautions"  is  a  method 
of  infection  control  in  which  all  human 
blood  and  certain  human  body  fluids  are 
treated  as  if  known  to  be  infectious  for 
HIV.  HBV,  and  other  bloodbome 
pathogens. 

In  their  1987  document, 
"Recommendations  for  the  Prevention  of 
HIV  Transmission  in  Health-Care 
Settings,"  CDC  states: 

Since  medical  history  and  examination 
cannot  reliably  identify  all  patients  infected 
with  HIV  or  other  bloodbome  pathogens, 
blood  and  body-fluid  precautions  should  be 
consistently  used  for  all  patients.  This 
approach,  previously  recommended  by  CDC 
and  referred  to  as  "universal  blood  and  body- 
fluid  precautions"  or  "universal  precautions" 
should  be  used  in  the  care  of  all  patients, 
especially  including  those  in  emergency-care 
settings  in  which  the  risk  of  blood  exposure  is 
increased  and  the  infection  status  of  the 
patient  is  usually  unknown  (Ex.  6-153). 

In  their  1988  "Update:  Universal 
Precautions  for  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus  Hepatitis  B 
Virus,  and  Other  Bloodbome  Pathogens 
in  Health-Care  Settings."  CDC  reiterates 
this  concept  in  the  statement: 

Under  universal  precautions,  blood  and 
certain  body  fluids  of  all  patients  are 
considered  potentially  infectious  for  human 
immunodeficiency  vims  (HIV),  hepatitis  B 
virus  (HBV).  and  other  bloodbome  pathogens 
(Ex.  6-316). 

The  public  safety  worker  guidelines 
issued  by  the  Centers  for  Disease 
Control  in  1989  extend  the  use  of 
universal  precautions  to  all  body  fluids 
in  certain  situations.  These  guidelines 
state: 

[Wjhen  emergency  medical  and  public- 
safety  workers  encounter  body  fluids  under 
uncontrolled,  emergency  circumstances  in 
which  differentiation  between  fluid  types  is 
difficult,  if  not  impossible,  they  should  treat 
all  body  fluids  as  potentially  hazardous  (Ex. 
15). 

While  the  final  standard's  definition 
of  universal  precautions  does  not 
include  this  extension,  it  has  been 
incorporated  and  discussed  in  the 
definition  of  "other  potentially 
infectious  materials"  and  in  paragraph 


(d)(1)  of  the  Methods  of  Compliance 
section  of  this  document. 

OSHA's  definition  of  universal 
precautions  in  the  proposed  standard  is 
perfectly  consistent  with  the  CDC's 
statements.  A  number  of  the  comments 
relating  to  the  proposal's  definition  of 
universal  precautions  appear  to  relate 
not  to  the  definition  perse  but  are 
directed  to  the  Agency's  proposed 
methods  of  implementing  this  infection 
control  concept  contained  in  paragraph 
(d)  of  the  proposal.  Based  upon  a  careful 
review  of  the  aforementioned  CDC 
documents.  OSHA  has  concluded  that 
the  proposed  definition  of  "Universal 
Precautions"  is  correct  and  should  be 
retained  without  modification. 
TTherefore.  the  final  regulation  defines 
"Universal  Precautions"  as  a  method  of 
infection  control  in  which  all  human 
blood  and  certain  body  fluids  are 
treated  as  if  known  to  be  infectious  for 
HIV.  HBV.  and  other  bloodbome 
pathogens. 

"Work  Practice  Controls"  are  controls 
that  reduce  the  likelihood  of  exposure 
by  altering  the  manner  in  which  a  task  is 
performed.  As  ^hey  relate  to  this 
standard,  examples  of  some  work 
practice  controls  include:  (1)  Adherence 
to  the  practice  of  universal  precautions 
in  all  situations  of  occupational 
exposure;  (2)  prohibiting  the  recapping 
of  needles  or  other  sharps  by  a  two- 
handed  technique;  and  (3)  prohibition  of 
pipetting  or  suctioning  by  mouth.  To 
give  an  example  of  a  workplace  control, 
the  words  "e.g.  prohibiting  recapping  of 
needles  by  hand "  was  incorporated  in 
the  definition.  In  each  of  these  examples 
of  work  practice  controls,  the  possibility 
for  exposure  to  blood,  or  other 
potentially  infectious  materials  has  been 
eliminated  or  minimized  simply  by 
alteration  of  the  way  in  which  the 
employee  performs  the  task. 

Paragraph  (c)  Exposure  Control 

Employees  incur  risk  each  time  they 
are  exposed  to  bloodbome  pathogens. 
Any  exposure  incident  may  result  in 
infection  and  subsequent  illness.  Since  it 
is  possible  to  become  infected  from  a 
single  exposure  incftlent.  exposure 
incidents  must  be  prevented  whenever 
possible.  It  is  the  goal  of  this  standard  to 
reduce  a  significant  risk  of  infection  by 
minimizing  or  eliminating  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials,  providing  the 
hepatitis  B  vaccine,  and  post  exposure 
medical  follow-up.  The  purpose  of 
paragraph  (c),  Exposure  Control,  is  to 
identify  those  tasks  and  procedures 
where  occupational  exposure  may  occur 
and  to  identify  the  positions  whose 
duties  include  those  tasks  and 
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procedures  identified  with  occupational 
exposure. 

In  the  proposed  standard,  paragraph 
(c)  was  entitled  "Infection  Control." 
However,  the  Agency  has  been 
reminded  that  the  term  "infection 
control"  is  typically  used  in  health  care 
to  mean  control  of  nosocomial 
infections,  the  aim  of  which  is  to  prevent 
the  transmission  of  pathogens  to  the 
client/patient  by  the  employee  (from 
cross-contamination). 

Throughout  the  standard  the  term  infection 
control  is  used.  Although  this  is  accurate  to  a 
point,  it  implies  that  the  plan  implementation 
is  under  the  aegis  of  the  Infection  Control 
Department.  However,  infection  control 
personnel  traditionally  are  concerned  with 
patient  care.  Their  teaching  with  employees 
is  done  with  the  emphasis  on  prcvi(ling  safe 
patient  care;  that  is,  protecting  the  patient, 
not  the  health  care  worker,  from  the  potential 
hazards  of  medical  care.  (American 
Association  of  Occupational  Health  Nurses, 
9/20/89,  TR,  pg.  7-37  and  7-38). 

In  addition,  comments  in  the  record 
regarding  usage  of  the  terms  "infection 
control  plan"  and  "infection  control" 
indicated  that  these  terms  do  not 
translate  easily  to  settings  other  than 
hospitals  (Abbott  Laboratories,  Ex.  20- 
1227;  Health  Industry  Manufacturers 
Associatiorl'(HIMA),  Ex.  20-795),  and      t 
may  not  be  understood  by  workers  in      | 
occupations  outside  of  the  health  care   } 
industry  (Pharmaceutical  Manufacturew- 
Association,  Ex.  20-729).  / 

Though  the  principles  of  controlling 
infection  may  be  similar  to  those 
involved  witn  controlling  employee 
exposure,  the  focus  of  this  standard  is 
on  protecting  the  employee  from 
occupational  exposure  to  bloodbome 
pathogens.  Therefore,  in  order  to  most 
effectively  express  the  intent  of  this 
standard,  the  Agency  believes  that  a 
clarification  of  these  terms  is  necessary. 
Since  it  is  OSHA's  intent  to  control  or 
minimize  occupational  exposure,  the 
title  of  paragraph  (c)  of  the  final 
standard  is  "Exposure  Control",  and 
paragraph  (c)(1)  is  titled  "Exposure 
Control  Plan". 

The  Exposure  Control  Plan  required 
by  paragraph  (c)(1)  is  a  key  provision  of 
the  standard  because  it  requires  the 
employer  to  identify  the  individuals  who 
will  receive  the  training,  protective 
equipment,  vaccination,  and  other 
provisions  of  this  standard. 

The  American  Association  of  Dental 
Schools  (AADS)  supported  the  proposed 
requirement  that  employers  establish  a 
Plan  (Ex.  20-876).  In  addition,  the  Austin 
Area  Infection  Control  Council 
supported  the  preparation  and  use  of  a 
Plan  as  a  means  of  documenting  current 
standards  and  operating  procedures  (Ex. 
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20-982).  Some  commenters  suggested 
that  employees  should  be  encouraged  to 
be  involved  with  developing  Plan 
policies  (American  Dental  Hygienists 
Association.  Ex.  20-256).  However,  this 
is  not  a  requirement  in  the  final 
standard. 

Paragraph  (c)(l)(i)  of  the  final 
standard  requires  that  the  exposure 
control  plan  be  written.  The  need  for  a 
written  plan  was  supported  by 
testimony  at  the  public  hearings. 

It  is  only  reasonable  that  the  efforts  to 
identify  the  population  at-risk  and  the 
methods  to  reduce  that  risk  be  published 
within  the  facility  so  that  employees  will 
know  what  provisions  are  in  place  at  their 
work  establishments.  A  written,  periodically 
reviewed,  infection  control  plan  is  key  to  the 
proposed  standard.  (Elise  Yiasemidcs.  9/13/ 
89.  TR.  pg.  11-42). 

The  reasons  for  having  a  written  Plan 
are  threefold.  First,  because  exposure 
control  must  be  practiced  by  everyone — 
employee  and  employer — it  is 
imperative  that  employees  be  able  to 
find  out  what  provisions  are  in  place  in 
his  or  her  workplace.  According  to 
testimony  from  NIOSH.  having  the  Plan 
in  writing. 

•  *  *  would  serve  as  an  on-site  adjunct  to 
the  overall  infection  control  plan,  would 
reinforce  educational  programs,  and  should 
be  used  in  mandated  training  programs. 
(NIOSH  9/14/89,  TR,  111-27  &  28). 

Secondly,  that  the  Plan  be  in  writing  is 
also  important  for  enforcement.  By 
reviewing  the  Plan,  the  OSHA 
Compliance  Officer  will  be  able  to 
become  familiar  with  the  employer's 
determination  of  tasks  and  procedures 
with  occupational  exposure,  the  job 
classifications  whose  duties  include 
tliose  identified  tasks,  and  the 
implementation  and  revisions  to  the 
Exposure  Control  Plan.  In  addition. 
Paragraph  (g)(2)(vii](D)  requires  that  the 
Exposure  Control  Plan  be  explained  as 
part  of  the  employee^raining  program. 

According  to  the  record,  many 
commenters  were  not  opposed  to  the 
idea  of  having  a  written  Plan,  but  rather, 
they  objected  to  writing  a  whole  new 
Plan,  especially  when  similar  plans 
already  exist.  Many  commenters 
suggested  incorporating  the  Exposure 
Control  Plan  into  existing  infection 
control  plans  currently  in  place 
(Frankfort  Hospital,  Ex.  20-211;  Casa 
Colina  Hospital  for  Rehabilitative 
Medicine,  Ex.  20-284). 

The  Society  of  Hospital 
Epidemiologists  of  America  commented 
that. 

The  requirement  to  establish  "a  written 
infection  control  plan"  seems  to  imply  that  all 
upplicable  policies  must  be  incorporated  into 
a  new,  separate  document  However. 


hospitals  already  have  comprehensive 
Infection  Control  manuals  which  typically 
include  many  or  ail  of  the  provisions  required 
by  OSHA  (Ex.  20-1002). 

The  Veterans  Administration 
requested  that  OSHA  allow  employers 
to  integrate  the  intent  of  this  standard 
into  existing  documents.  Examples  of 
existing  documents  that  could  be  used 
are  job  descriptions,  performance 
criteria,  procedure  manuals,  and 
departmental  guidelines  in  infection 
control  manuals  (Ex.  20-43). 

The  Wisconsin  Association  of  Nursing 
Homes  objected  to  the  "intrusion  upon 
systems  that  have  already  proven 
effective"  and  suggested  that  OSHA 
have  some  mechanism  whereby  existing 
plans  could  be  evaluated  for  their 
effectiveness.  Otherwise,  they  contend 
OSHA  is  essentially  requiring  that 
facilities  go  to  the  expense  of 
reformulating  infection  control  plans 
solely  for  the  purpose  of  complying  with 
a  rule  and  not  for  the  purpose  of 
prevention  of  disease  transmission 
(Wisconsin  Association  of  Nursing, 
Homes,  Ex.  20-255). 

The  Pharmaceutical  Manufacturers 
Association  conmiented  that  OSHA 
should  specifically  allow  the  Plan 
required  by  the  standard  to  be  a 
component  of  a  larger,  overall  plan. 
They  said  that  establishing  a  separate 
plan  would  be  burdensome  and 
potentially  confusing  to  personnel  (Ex. 
20-729). 

It  is  not  OSHA'8  intent  for  employers 
to  duplicate  current  policies,  however,  if 
the  Exposure  Control  Plan  is 
incorporated  into  existing  manuals,  all 
requirements  of  the  regulation  must  be 
followed.  Dr.  Hardin  of  NIOSH  stated  in 
his  testimony  that, 

*  *  *  compliance  with  this  rule  should  be 
approached  as  a  part  of  the  larger  program  to 
control  all  health  and  safety  hazards  in 
health  care  and  public-safety  workplaces. 
When  such  plans  exist,  it  would  be  an 
unnecessary  and  wasteful  use  of  resources  to 
develop  independent  plans,  policies  and 
procedures  solely  to  administer  the 
requirements  of  this  rule.  When  they  already 
exist,  infection  control  plans,  health  and 
safety  programs,  training  programs,  and  the 
like  should  be  reviewed  and  modified  as 
necessary  to  ensure  that  all  of  the 
requirements  of  this  rule  are  addressed  as  an 
integral  part  of  those  more  comprehensive 
plans.  (NIOSH.  9/14/89.  TR.  pg.  III-28  and  29. 
Ex.  13). 

Therefore,  the  final  standard  requires 
a  written  Exposure  Control  Plan,  but 
does  not  prohibit  the  plan  from  being 
part  of  a  larger  document.  Paragraph 
(c)(l)(i)  reads:  "Each  employer  having 
an  employee(s)  with  occupational 
exposure  shall  establish  a  written 
Exposure  Control  Plan  designed  to 


eliminate  or  minimize  employee 
exposure." 

The  content  of  the  Exposure  Control 
Plan  is  stated  in  paragraph  (c)(l)(ii)  of 
the  final  standard  which  reads:  "The 
Exposure  Control  Plan  shall  contain  at 
least  the  following  elements: 

(A)  The  exposure  determination 
required  by  paragraph  (c)(2). 

(B)  The  schedule  and  method  of 
implementation  for  paragraphs  (d) 
Methods  of  Compliance,  (e)  HIV  and 
HBV  Research  Laboratories  and 
production  Facilities,  (f)  Hepatitis  B 
Vaccination  and  Post  Exposure 
Followup,  (g)  Communication  of 
Hazards  to  Employees,  and  (h) 
Recordkeeping,  of  this  standard,  and 

(C)  The  procedure  for  the  evaluation 
of  circumstances  surrounding  exposure 
incidents. 

In  the  Final  Rule,  as  in  the  proposal, 
the  Plan  must  contain  the  exposure 
determination  as  described  in  paragraph 
(c)(2)  of  this  standard.  Exposure 
determination  is  a  key  element  of  the 
Plan.  The  rationale  and  support  for  the 
exposure  determination  is  discussed 
under  paragraph  (c)(2). 

In  addition  to  the  exposure 
determination,  the  Plan  must  include  an 
explanation  of  when  and  how  the 
employer  will  implement  the  other 
provisions  of  the  standard  in  a  manner 
appropriate  to  the  circumstances  in  the 
employer's  workplace.  In  the  proposed 
standard,  OSHA  stated  that  an 
annotated  copy  of  the  final  standard 
would  be  sufficient  to  meet  the 
requirement  for  the  Exposure  Control 
Plan  to  state  when  and  how  the 
employer  will  implement  the  provisions 
of  the  standard.  The  requirement  is  in 
performance  language,  so  that  each 
employer  can  structure  the  plan  to  cover 
the  circumstances  in  the  employer's 
workplace. 

Comment  from  the  College  of 
American  Pathologists  supported  that 
"an  annotated  copy  of  the  final  standard 
would  be  sufficient  to  meet  the 
requirements"  for  paragraph  (c)(l)(ii)(B) 
(College  of  American  Pathologists,  Ex. 
L20-1688A). 

Testimony  from  OSHA  expert  witness 
Elise  Yiasemides  indicated  that  an 
annotated  copy  of  the  final  standard 
would  be  adequate  for  most  small 
facilities.  Larger  facilities  could  develop 
a  broad  facility-wide  program 
incorporating  provisions  from  the  OSHA 
standard  that  apply  to  their 

^blishments  (9/13/89,  TR,  pg  11-41. 
■&). 

Ithe  final  standard,  the  Exposure 
irol  Plan  also  requires  the  employer 
to  isiate  the  procedure  for  evaluation  of 

(posure  incidents.  This  requirement 
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eliminate  or  minimize  employee 
exposure." 

The  content  of  the  Exposure  Control 
Plan  is  stated  in  paragraph  (c)(l)(ii)  of 
the  final  standard  which  reads:  "The 
Exposure  Control  Plan  shall  contain  at 
least  the  following  elements: 

(A)  The  exposure  determination 
required  by  paragraph  (c)(2), 

(B)  The  schedule  and  method  of 
implementation  for  paragraphs  (d) 
Methods  of  Compliance,  (e)  HIV  and 
HBV  Research  Laboratories  and 
production  Facilities,  (f)  Hepatitis  B 
Vaccination  and  Post  Exposure 
Followup,  (g)  Communication  of 
Hazards  to  Employees,  and  (h) 
Recordkeeping,  of  this  standard,  and 

(C)  The  procedure  for  the  evaluation 
of  circumstances  surrounding  exposure 
incidents. 

In  the  Final  Rule,  as  in  the  proposal, 
the  Plan  must  contain  the  exposure 
determination  as  described  in  paragraph 
(c)(2)  of  this  standard.  Exposure 
determination  is  a  key  element  of  the 
Plan.  The  rationale  and  support  for  the 
exposure  determination  is  discussed 
under  paragraph  (c)(2). 

In  addition  to  the  exposure 
determination,  the  Plan  must  include  an 
explanation  of  when  and  how  the 
employer  will  implement  the  other 
provisions  of  the  standard  in  a  manner 
appropriate  to  the  circumstances  in  the 
employer's  workplace.  In  the  proposed 
standard,  OSHA  staled  that  an 
annotated  copy  of  the  final  standard 
would  be  sufficient  to  meet  the 
requirement  for  the  Exposure  Control 
Plan  to  state  when  and  how  the 
employer  will  implement  the  provisions 
of  the  standard.  The  requirement  is  in 
performance  language,  so  that  each 
employer  can  structure  the  plan  to  cover 
the  circumstances  in  the  employer's 
workplace. 

Comment  from  the  College  of 
American  Pathologists  supported  that 
"an  annotated  copy  of  the  final  standard 
would  be  sufficient  to  meet  the 
requirements"  for  paragraph  (c)(l){ii)(B) 
(College  of  American  Pathologists,  Ex. 
L20-1688A). 

Testimony  from  OSHA  expert  witness 
Elise  Yiasemides  indicated  that  an 
annotated  copy  of  the  final  standard 
would  be  adequate  for  most  small 
facilities.  Larger  facilities  could  develop 
a  broad  facility-wide  program 
incorporating  provisions  from  the  OSHA 
standard  that  apply  to  their 

^blishments  (9/13/89,  TR.  pg  11-41. 

3). 

:he  final  standard,  the  Exposure 
:rol  Plan  also  requires  the  employer 
ate  the  procedure  for  evaluation  of 
Lposuie  incidents.  This  requirement 
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was  not  included  in  the  proposed  rule. 
According  to  testimony  by  NIOSH: 

The  Infection  ConU°ol  Plan  needs  to  be 
expanded  to  include  requirements  for  *  *  * 
evaluation  of  the  circumstances  of  exposure 
incidents  and  significant  failures  of  control 
procedures  to  determine  whether  changes  in 
policies  or  practices  are  needed  to  prevent 
recurrences  of  similar  incidents.  *  •  * 
Formal,  systematic  protocols  should  be 
established  to  evaluate  all  exposure  incidents 
and  other  failures  of  controls  so  that  any 
contributory  deficiencies  in  institutional 
policies  and  procedures  can  be  identified  and 
corrected  (NIOSH,  9/14/89.  TR.  111-27  and  UI- 
28). 

The  need  for  a  procedure  to  evaluate 
exposure  incidents  was  also  supported 
by  AFSCME  (Ex.  297)  and  SEIU  (Ex. 
239). 

The  procedure  for  evaluating  the 
circumstances  surrounding  exposure 
incidents  required  by  paragraph 
(c)(l)(ii)(C),  could  include  the  following 
elements:  an  evaluation  of  the  policies 
and  "failures  of  control"  at  the  time  of 
the  exposure  incident;  the  engineering 
controls  in  plate  at  the  time  of  the 
exposure  incident;  and,  the  work 
practices  aiid  protective  equipment  or 
clothijig^sed  at  the  time  of  the  exposure 
incident.  The  goal  of  this  evaluation  is  to 
identify  and  correct  problems  in  order  to 
prevent  recurrence  of  similar  incidents. 

Other  additional  elements  were 
suggested  by  commenters  to  be  included 
in  the  plan.  The  University  of  Cincinnati 
Medical  Center  suggested  that  the  Plan 
include  a  critique  of  emergency 
situations  and  follow-up,  in  addition  to 
including  initial  and  annual  training,  and 
Plan  revision  (Ex.  20-648).  The  Retail. 
Wholesale  &  Department  Store  Union 
contributed  that  the  Plan  must  be  a 
written  site-and-task  specific  document 
and  must  include:  the  name  of  the 
designated  employee,  types  of 
engineering  controls  in  place,  the 
personal  protective  equipment 
necessary  for  each  task,  and  the 
standard  operating  procedures  for  that 
department  and  task  (Retail,  Wholesale 
&  Department  Store  Union,  AFL-CIO, 
Ex.  L20-1505).  In  addition,  the  American 
Federation  of  State,  County  &  Municipal 
Employees,  AFL-CIO,  commented  that 
employers  should  designate  someone  to 
be  responsible  for  carrying  out  the  Plan 
during  all  woricing  hours,  and  that  there 
should  be  some  minimal  qualifications 
for  the  person  or  persons  so  designated 
(Ex.  20-985).  Although  not  included  in 
the  final  rule  as  elements  of  the 
Exposure  Control  Plan,  many  of  these 
considerations  are  included  elsewhere 
in  the  overall  requirements  of  the  rule 
(i.e.,  requirements  for  training,  PPE,  and 
maintenance  of  controls). 


In  addition  to  having  a  written  Plan, 
paragraph  (c)(l)(iii)  requires  that  the 
Exposure  Control  Plan  be  accessible  to 
the  employee.  The  reason  for  this 
requirement  is  to  assure  that  the 
employee  can  access  and  consult  the 
Plan  at  any  time.  Testimony  from  the 
American  Hjfederation  of  State,  County 
and  Municipal  Employees  (AFSCME) 
suggested  that  all  employees  should 
have  access  to  the  Plan  and  that  a  single 
person  responsible  for  the  Plan  should 
be  designated  within  each  facility 
(AFSCME,  9/15/89,  TR,  pg.  4-80.)  The 
Service  Employees  International  Union 
AFL-CIO  commented  that  access  to  the 
Plan  encourages  workers  to  develop  a 
complete  understanding  of  the  Plan  and 
its  application,  assuring  that  the 
program  is  carried  out  by  everyone — 
both  employer  and  employee  (Ex.  20- 
979).  The  Retail,  Wholesale  and 
Department  Store  Union  commented 
that  a  copy  of  the  Plan  must  be  available 
in  a  central  location  on  each  floor  of 
each  facility  covered  by  this  standard  so 
that  employees  may  have  access  to  the 
protocols  when  necessary  (Ex.  L20- 
1505).  According  to  testimony  offered  by 
NIOSH,  having  the  Plan  available  serves 
as  an  on-site  adjunct  to  the  overall 
infection  control  program  and  may 
reinforce  educational  and  training 
programs  (NIOSH.  9/14/89,  TR,  pg.  III- 
27  and  III-28). 

OSHA  agrees  with  the  value  of  access 
that  the  commenters  have  stated, 
however,  it  does  not  wish  take  away 
from  the  flexibility  or  performance 
approach  to  compliance.  As  several 
commenters  have  suggested,  and  as 
discussed  above,  depending  on  the  size 
and  oi^anization  of  a  particular  facility, 
elements  of  the  Plan  may  be 
incorporated  into  existing  overall 
infection  control  policies  currently  in 
place  or  the  Plan  may  become  a 
completely  new  and  separate  dociunent. 
It  is,  however,  OSHA's  intention  that 
while  not  dictating  the  specific  form  of 
the  documentation  comprising  the  Plan 
that  it  be  in  some  manner  a  cohesive 
entity  by  itself  or  that  a  guiding 
document  exist  that  states  the  overall 
policy  goals  and  references  elements  of 
existing  separate  policies  that  comprise 
the  plan.  The  "location"  of  the  plan  may 
also  be  adapted  to  the  circumstances  of 
a  each  particular  workplace  provided 
that  the  employee  can  access  a  copy  of 
the  plan  at  the  workplace,  during  the 
workshift.  For  example,  if  the  plan  is 
maintained  on  a  computer,  access  to  the 
computer  or  hardcopy  must  be  available 
to  the  employee.  Likewise,  if  the  Plan  is 
comprised  of  several  separate  policy 
documents,  copies  of  all  documents 
must  be  accessible  in  addition  to  any 


general  policy  statement  or  guiding 

T^qcument  that  may  exist. 

ilierefore,  a  new  paragraph  has  been 
added  to  the  final  standard  to  assure 
employees  that  a  written  Exposure 
Control  Plan,  or  a  copy  of  the  Plan,  is 
accessible  for  employee  use.  Paragraph 
(c)(l)(iii)  of  the  final  standard  reads: 
"Each  employer  shall  assure  that  a  copy 
of  the  Plan  is  accessible  to  employees." 
Paragraph  (c)(l)(iv)  requires  that  the 
Plan  be  reviewed  and  updated 
periodically  to  reflect  significant 
modifications  in  tasks  or  procedures. 
The  purpose  of  this  requirement  is  to 
assure  that  all  new  tasks  and 
procedures  are  evaluated  in  order  to 
determine  whether  they  will  result  in 
occupational  exposure.  Testimony  from 
NIOSH  stated  that  the, 

*  *  *  Plan  needs  to  be  expanded  to  include 
requirements  for  periodic  review  *  *  *  to 
ensure  that  it  remains  current  with  the  latest 
workplace  practices  and  scientific  knowledge 
pertaining  to  the  bloodbome  pathogens 
[NIOSH,  9/14/88,  TR,  111-27  and  111-28). 

It  is  also  important  that  new  and  revised 
job  classifications  be  included  in  this 
review  and  are  added  to  the  lists  of  job 
classifications  and  tasks  and  procedures 
identified  in  (c)(2)[i)  of  this  standard. 

Several  comments  in  the  record 
suggested  that  a  specific  period  of  .ime 
for  such  review  and  update  be 
identified. 

Plans  must  l>e  reevaluated,  rewritten  and 
updated  at  least  every  six  months  to  reflect 
the  current  status  of  the  program  and  any 
changes  in  the  methods  of  compliance.  The 
Plan  must  be  flexible  and  reflect  aew 
information  as  it  becomes  available  (Retail, 
Wholesale  and  Dep*troent  Store  Union  AFL- 
CIO,  Ex.  L20-1505). 

Some  commenters  suggested  that  the 
Exposure  Control  Plan  should  be 
reviewed  at  least  annually,  and  updated 
as  necessary  (Tennessee  Health  Care 
Association,  Ex.  L20-1205;  University  of 
Cincinnati  Medical  Center,  Ex.  20-648). 

The  American  Hospital  Association 
recommended  that  the  Plan  be  reviewed 
biennially  in  light  of  new  prevailing 
standards  of  infection  control,  and 
revised  where  significant  changes  in 
infection  control  procedures  have  been 
identified  as  effective  (AHA.  Ex.  20- 
352).  The  American  Federation  of 
Teachers  (AFT)  suggested  that  the  Plan, 
its  review  and  revisions  be  developed 
with  a  bargaining  agent  or  designated 
representative  of  employees  having 
occupational  exposure.  In  addition,  the 
AFT  stated  that  OSHA  should  require 
that  the  review  and  updating  process 
take  place  at  least  annually,  or  as 
needed  (Ex.  20-257). 

Because  of  the  rapidly  developing 
information  and  technology  related  to 
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the  prevention  of  occupational  illness 
due  to  bloodbome  pathogens.  OSHA 
believes  that  it  is  reasonable  to  require 
that  the  Plan  be  updated  and  reviewed 
at  least  annually.  However,  if  there  is  a 
significant  change,  for  example,  if  a 
medical  center  plans  to  open  an  HIV 
research  laboratory  where  none  existed 
before,  then  the  Exposure  Control  Plan 
would  need  to  be  amended  so  that 
employees  in  those  Job  Classifications 
performing  those  tasks  and  procedures 
with  occupational  exposure  are  included 
in  the  Plan.  Therefore,  paragraph 
(c)(l)(iv)  in  the  final  standard  reads: 

The  Exposure  Control  Plan  shall  be 
reviewed  and  updated  at  least  annually  and 
whenever  necessary  to  reflect  new  or 
modified  tasks  and  procedures  which  affect 
occupational  exposure  and  to  reflect  new  or 
revised  employee  job  classifications  with 
occupational  exposure. 

OSHA  proposed  that  the  Plan  be 
made  available  to  the  Assistant 
Secretary  and  Director  for  examination 
and  copying.  The  justification  for  this 
requirement  is  to  allow  the  OSHA 
representative  to  review  an  employer's 
Plan  and  become  familiar  with  the 
exposure  determination  that  places 
employees  at  risk  for  occupational 
exposure.  It  was  suggested  by  some 
commenters  that  this  requirement  be 
deleted  because  documents  are  already 
inspected  regularly  by  JCAHO,  AHA, 
and  other  regulatory  organizations  with 
greater  medical  experience  than  OSHA 
(Good  Samaritan  Hospital,  Ex.  20-373). 
However,  in  this  requirement,  it  is 
OSHA's  intention  that  an  authorized 
OSHA  Representative  may  request  to 
examine  or  to  have  a  copy  of  an 
employer's  Exposure  Control  Plan.  For 
example,  a  Compliance  Safety  and 
Health  Officer  may  request  to  see  an 
employer's  Plan,  or  to  have  a  copy  of  the 
Plan,  during  the  course  of  a  workplace 
inspection.  By  examining  the  Plan,  the 
Compliance  Officer  can  conduct  an 
inspection  with  the  employer's 
procedures  and  program  plarming  for  the 
control  of  occupational  exposures  in 
mind.  In  such  a  situation,  the  employer 
must  make  the  Plan  available  to  the 
OSHA  Representative  upon  his/her 
request. 

To  clarify  this  section  of  the  proposal, 
the  final  standard  incorporates  this 
intent.  Paragraph  (c)(l](v)  in  the  final 
standard  reads:  '"The  Exposure  Control 
Plan  shall  be  made  available  to  the 
Assistant  Secretary  and  the  Director 
upon  request  for  examination  and 
copying." 

Paragraph  (c)(2)  of  the  standard 
requires  the  employer  to  perform  an 
exposure  determination.  As  stated  in  the 
proposal,  the  employer  most  know 


which  tasks  or  procedures  involve 
occupational  exposure  in  order  to 
determine  what  measures  can  be  taken 
to  eliminate  or  minimize  exposure 
incidents.  The  Agency  proposed  that  the 
standard  require  each  employer  having 
employees  with  occupational  exposure 
to  perform  an  exposure  determination  to 
identify  and  document  the  tasks  and 
procedures  where  occupational 
exposure  occurs,  and  to  identify  and        r 
document  the  job  classifications  whose 
duties  include  performing  those  tasks 
and  procedures.  This  is  necessary  in 
order  to  assure  that  the  employees  who 
hold  these  job  classifications  are 
included  in  the  training  programs,  are 
provided  with  personal  protective 
equipment,  are  provided  with  post- 
exposure follow-up  where  appropriate, 
are  included  in  the  HBV  vaccination 
program,  and  receive  all  other  protection 
afforded  by  this  standard. 

Considerable  comment  was  received 
regarding  the  requirements  of  listing  all 
tasks  and  procedures,  and  OSHA  has 
concluded  that  a  more  flexible  approach 
to  exposure  determination  and 
documentation  can  be  allowed  in  the 
final  standard.  Comments  generally 
indicated  objection  to  listing  individual 
tasks  and  procedures  and  suggested  that 
broader  categories  of  tasks  and 
procedures  or  job  classifications  be  used 
to  identify  employees  at  risk.  OSHA  has 
incorporated  both  of  these 
recommendations  in  the  final  rule. 

The  American  Hospital  Association 
(AHA)  indicated  that  developing  this 
plan  may  be  a  monumental 
administrative  burden  if  a  detailed 
listing  of  all  tasks  is  required  for  each 
job. 

*  *  *  as  a  basis  for  the  plan,  employers 
should  be  permitted  to  use  either  broad 
categories  of  tasks  or  positions  to  determine 
which  employees  are  at  risk  of  exposure.  This 
will  permit  the  employer  to  identify  who 
needs  personal  protective  equipment  and 
training  to  reduce  risk.  Most  importantly,  it 
will  eliminate  the  administrative  burden  of 
documenting  thousands  of  tasks  and 
procedures,  and  constantly  updating  the  list 
(AHA,  Ex.  20-352). 

Other  commenters  concurred  with  the 
AHA  position  that  categories  of 
responsibilities  would  be  less  of  an 
administrative  burden  and  at  the  same 
time  provide  adequate  safety  awareness 
(Montana  Deaconess  Medical  Center, 
Ex.  20-380). 

The  Association  for  Practitioners  in 
Infection  Control  (APIC)  stated  that  the 
creation  and  maintenance  of  lists  will 
not  prevent  injuries,  needlesticks.  or 
body  fluid  exposures,  but  will  create 
paperwork  (APIC.  Ex.  20-55).  Other 
commenters  stated  that  identifying 
every  task  and  procedure  with 


occupational  exposure  would  be  an 
unreasonable  burden  (Tri-County  Area 
Hospital  District.  Ex.  20-63;  Augusta 
Hospital  Corporation,  Ex.  20-66; 
Leesburg  Regional  Medical  Center,  Ex. 
20-67;  Memorial  Medical  Center,  Ex.  20- 
1111;  Jefferson  Park  Hospital,  Ex.  20- 
lllA).  The  American  Nurses' 
Association  (ANA)  recommended  that 
OSHA  clarify  the  extent  to  which  tasks 
and  procedures  should  be  identified  and 
documented  (ANA.  Ex.  20-953). 

A  number  of  other  commenters  also 
suggested  that  employers  be  allowed  to 
group  tasks  into  "broad  categories"  or 
"classify  responsibilities".  For  example, 
the  American  Association  of  Blood 
Banks  (AABB)  stated  that. 

The  Association  recognizes  that  employers 
need  to  assess  which  positions,  tasks,  and 
procedures  involve  occupational  exposure  so 
that  the  affected  employees  can  be  provided 
with  the  appropriate  training,  protective 
equipment  and  HBV  vaccinations.  However, 
the  Association  is  concerned  that  the 
exposure  determination  and  infection  control 
plan  as  proposed  simply  places  a  massive 
administrative  burden  and  additional 
unnecessary  paperwork  on  its  member  blood 
banks. 

To  identify  and  document  for  each  position 
every  task  and  procedure  "where 
occupational  exposures  may  take  place  '  is  a 
monumental  undertaking.  The  Association 
recommends  that  OSHA  allow  for  grouping 
or  classifying  responsibilities  when 
conducting  the  exposure  determination 
(AABB,  Ex.  20-1059). 

In  addition,  it  was  suggested  by  some 
commenters  that  if  the  purpose  is  to 
identify  all  employees  who  may  have 
occupational  exposure,  that  purpose  can 
be  accomplished  without  listing  every 
task  and  procedure  for  every  position 
(HIMA,  Ex.  20-795;  Abbott  Laboratories, 
Ex.  20-1227).  Another  commenter  stated 
that  since  precautions  will  be  similar, 
many  of  the  tasks  could  be  categorized 
rather  than  listed  separately  (McCehee- 
Desha  County  Hospital,  Ex.  20-58). 

The  Communications  Workers  of 
America.  AFL-CIO.  however, 
commented  that  although  some 
employers  have  cited  undue 
administrative  burden  as  the  reason  for 
their  opposition,  this  is  not  a  compelling 
argument  since  employer  personnel 
offices  usually  have  written  job 
classifications  which  include 
descriptions  of  employee  duties  which 
would  aid  employers  in  this  process 
(Communications  Workers  of  America, 
AFL-CIO,  Ex.  20-273).  In  addition,  some 
health  care  facilities  commented  that 
they  have  existing  documents  and 
manuals  which  already  identify  tasks 
and  procedures  with  occupational 
exposure.  (Norwood  Hospital  Ex  20-273; 
APIC  TR 10-18;  Mariana  Memorial 
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occupational  exposure  would  be  an 
unreasonable  burden  (Tri-County  Area 
Hospital  District.  Ex.  20-63;  Augusta 
Hospital  Corporation,  Ex.  20-66; 
Leesburg  Regional  Medical  Center,  Ex. 
20-67;  Memorial  Medical  Center,  Ex.  20- 
1111;  Jefferson  Park  Hospital,  Ex.  20- 
lllA).  The  American  Nurses' 
Association  (ANA)  recommended  that 
OSHA  clarify  the  extent  to  which  tasks 
and  procedures  should  be  identified  and 
documented  (ANA,  Ex.  20-953). 

A  number  of  other  commenters  also 
suggested  that  employers  be  allowed  to 
group  tasks  into  "broad  categories"  or 
"classify  responsibilities".  For  example, 
the  American  Association  of  Blood 
Banks  (AABB)  stated  that. 

The  Association  recognizes  that  employers 
need  to  assess  which  positions,  tasks,  and 
procedures  involve  occupational  exposure  so 
that  the  affected  employees  can  be  provided 
with  the  appropriate  training,  protective 
equipment  and  HBV  vaccinations.  However, 
the  Association  is  concerned  that  the 
exposure  determination  and  infection  control 
plan  as  proposed  simply  places  a  massive 
administrative  burden  and  additional 
unnecessary  paperwork  on  its  member  blood 
banks. 

To  identify  and  document  for  each  position 
every  task  and  procedure  "where 
occupational  exposures  may  take  place"  is  a 
monumental  undertaking.  The  Association 
recommends  that  OSHA  allow  for  grouping 
or  classifying  responsibilities  when 
conducting  the  exposure  determination 
(AABB,  Ex.  20-1059). 

In  addition,  it  was  suggested  by  some 
commenters  that  if  the  purpose  is  to 
identify  all  employees  who  may  have 
occupational  exposure,  that  purpose  can 
be  accomplished  without  listing  every 
task  and  procedure  for  every  position 
(HIMA,  Ex.  20-795;  Abbott  Laboratories, 
Ex.  20-1227).  Another  commenter  stated 
that  since  precautions  will  be  similar, 
many  of  the  tasks  could  be  categorized 
rather  than  listed  separately  (McCehee- 
Desha  County  Hospital,  Ex.  20-58). 

The  Communications  Workers  of 
America,  AFL-CIO,  however, 
commented  that  although  some 
employers  have  cited  undue 
administrative  burden  as  the  reason  for 
their  opposition,  this  is  not  a  compelling 
argument  since  employer  personnel 
offices  usually  have  written  job 
classifications  which  include 
descriptions  of  employee  duties  which 
would  aid  employers  in  this  process 
(Communications  Workers  of  America, 
AFL-CIO,  Ex.  20-273).  In  addition,  some 
health  care  facilities  commented  that 
they  have  existing  documents  and 
manuals  which  already  identify  tasks 
and  procedures  with  occupational 
exposure.  (Norwood  Hospital  Ex  20-273: 
APIC  TR 10-18;  Mariana  Memorial 


Hospital  20-1269;  Frick  Community 
Health  Care  20-292) 

Many  commenters  suggested  that  job 
positions  would  be  preferable  to  identify 
personnel  at  risk,  and  thereby  eliminate 
the  need  for  task  identification 
(Veterans  Administration,  Ex.  20-635; 
Frankfort  Hospital,  Ex.  20-211; 
Pharmaceutical  Manufacturers 
Association,  Ex.  20-729). 

Health  care  worker  exposure 
determinations  more  readily  lend  themselves 
to  categorization  by  duty  title  or  job  function. 
These  categories  already  exist  in  healthcare. 
Utilizing  an  existing  determination  scheme 
will  expedite  the  implementation  of  the 
standard.  (APIC,  Ex.  20-1118). 

Some  comments  suggested  that  the 
exposure  determination  should  be  based 
on  location;  that  is,  employees  working 
in  "places  where  patients  obtain  care" 
(University  of  California,  San  Diego 
Medical  Center,  Ex.  20-156).  However, 
another  commenter  disagreed  with 
basing  the  plan  on  categories  such  as 
the  "Emergency  Room",  because 
exposure  is  related  to  responsibility,  not 
location.  (Montana  Deaconess  Medical 
Center,  Ex.  20-380). 

Other  comments  regarding 
identification  of  job  classifications  with 
occupational  exposure  indicated  similar 
concerns  to  those  comments  regarding 
task  identification;  that  it  would  be  an 
administrative  burden  (APIC,  Middle 
Tennessee  Chapter,  Ex.  20-55;  Casa 
Colina  Hospital  for  Rehabilitative 
Medicine,  Ex.  20-284). 

Another  approach  suggested  by 
NIOSH  was  that  the  exposure 
determination  identify  and  document 
individual  employees  with  occupational 
exposure  (rather  than  using  job  titles). 

It  is  not  enough  to  simply  identify  those 
"positions"  in  which  occupational  exposures 
occur.  It  is  essential  to  identify  each 
individual  who  performs  duties  in  which 
exposure  to  blood  or  other  potentially 
infectious  material  can  be  reasonably 
anticipated.  (NIOSH,  Ex.  20-634). 

OSHA  has  considered  these 
suggestions  and  believes  that  grouping 
job  classification  according  to  location 
would  not  be  sufficient  to  meet  the 
requirement  for  task  identification  or  for. 
position  identification  with  occupatiotral 
exposure.  For  example,  determining 
exposure  by  assignment  to  the 
"Emergency  Department"  does  not 
identify  the  employee  positions  or  the 
tasks  that  have  occupational  exposure. 
In  addition,  assignment  to  a  "Patient 
Care  Area"  does  not  identify  those 
tasks,  procedures,  or  positions  with 
occupational  exposure.  Also,  this  type  of 
categorization  excludes  employees  who 
may  have  occupational  exposure,  but 
hold  a  position  outside  of  the  patient 


care  area,  such  as  a  laboratory 
technician  or  laundry  worker. 

On  the  other  hand,  OSHA  believes 
that  the  listing  of  every  employee's 
name  would  be  burdensome  for  many 
employers.  In  addition,  maintaining  such 
a  list  of  names  would  be  time  consuming 
for  facilities  with  large  number  of 
employees  and  for  those  facilities  where 
staff  turnover  is  high.  Furthermore,  the 
identification  of  each  employee's  name 
would  not  sufficiently  identify  the  job 
classifications  whose  duties  include 
occupational  exposure. 

The  Agency  believes  that  the 
evidence  supports  allowing  employers 
to  identify  and  document  those  job 
classifications  where  employees  have 
occupational  exposure  as  basis  of  the 
required  exposure  determination.  The 
employer,  therefore,  is  not  required  by 
the  final  standard  to  list  all  tasks  and 
procedures  as  originally  proposed. 
OSHA  does  however,  intend  for 
employers  to  consider  the  duties,  tasks, 
and  procedures  of  all  employees  in  each 
job  classification,  in  each  work  area,  in 
making  the  exposure  determination.  All 
personnel  who  hold  positions 
determined  to  have  occupational 
exposure  are  entitled  to  the  protection  of 
this  standard. 

Existing  job  titles  and  job  descriptions 
could  be  used  to  identify  the  job 
classifications  in  which  occupational 
exposure  may  occur.  By  identifying 
those  job  classifications  with 
occupational  exposure,  the  employer 
can  then  identify  those  employees  who 
are  entitled  to  the  provisions  of  this 
standard. 

It  should  be  noted  that  in  the 
proposed  rule,  OSHA  used  the  term 
"po8ition(s)"  with  reference  to 
identification  and  documentation  of 
employees  at  risk  in  the  exposure 
determination.  Other  terms  such  as  "Job 
Category",  "Job  Responsibility",  "Job 
Function",  "Job  Title",  "Job 
Description",  "Position  Description", 
and  others,  have  also  been  used  by 
commenters  with  reference  to  this 
identification.  In  the  Final  Standard, 
OSHA  has  chosen  to  use  the  term  "Job 
Classification"  because  it  has  the 
broadest  application  to  facilities  both 
large  and  small  and  with  both  formal 
and  nonformal  designations  of 
employment.  Use  of  the  term  "Job 
Classification(s)"  is  not  intended  to  alter 
the  meaning,  intent,  or  implications  of 
previous  comments  or  context  of 
discussion  by  OSHA  in  terms  of 
"Po8ition(8)"  or  other  similar  terms. 

The  primary  component  of  the 
exposure  determination  in  the  final  rule 
is  stated  in  paragraph  (c)(2)(i)(A)  which 
requires  "A  list  of  any  job 
classiHcations  in  which  all  employees  in 


those  job  classifications  have 
occupational  exposure:".  For  example,  if 
a  hospital  determines  that  all  employees 
within  the  job  classification  of  "Nurse" 
have  duties  or  responsibilities  to 
perform  tasks  and  procedures  where 
occupational  exposure  occurs,  the  job 
classification  of  "Nurse"  shall  be  listed 
in  the  exposure  determination  in 
accordance  with  paragraph  (c)(i)(A)  and 
subsequent  listing  of  those  ta8ks>and 
procedures  is  not  required  with  respect 
to  exposure  of  "NurselsJ". 

Similarly  in  a  small  dental  office,  it  is 
likely  that  the  job  classifications  of 
"Dentist",  "Dental  Hygienist",  and 
"Clinical  Dental  Assistant"  would  be 
identified  in  accordance  with  paragraph 
(c)(2)(i)(A)  as  job  classifications  in 
which  all  employees  so  designated  have 
occupational  exposure.  It  may  be  further 
determined  that  employees  in  other  job 
classifications  have  duties  that  may 
occasionally  require  them  to  perform 
some  tasks  and  procedures  where 
occupational  exposure  occurs.  If  other 
employees,  such  as  those  classified  as 
receptionist,  bookkeepers,  or  office 
managers,  for  instance,  assist  at  times  in 
operative  dental  procedures,  handle 
potentially  contaminated  impressions  in 
the  laboratories,  or  assist  in  cleaning  the 
operatories  or  disposal  of  regulated 
waste,  then  those  job  classifications 
would  be  listed  along  with  "Dentist". 
"Dental  Hygienist",  and  "Dental 
Assistant"  in  accordance  with 
paragraph  (c)(2)(i)(A).  If  however,  the 
employer  determines  that  all  employees 
in  any  job  classifications  cleariy  havfe 
no  occupational  exposure,  then  those 
job  classifications  need  not  be  listed. 
For  example,  if  the  receptionist,  the 
bookkeeper  or  the  office  manager  do  not 
have  occupational  exposure  then  the  job 
classifications  would  not  have  to  be 
listed. 

If  the  employer  determines  that  listing 
a  particular  job  classification  is  not 
sufficiently  specific  to  identify  exposed 
employees,  the  employer  may  also,  or 
instead,  list  the  job  classifications  in 
which  any  (some,  but  not  all)  employees 
in  those  job  classifications  have 
occupational  exposure  and  then  clarify 
the  exposures  within  those  job 
classifications  by  listing  the  tasks  and 
procedures  or  groups  of  closely  related 
tasks  and  procedures  associated  with 
exposure  for  those  job  classifications. 

This  requirement  is  stated  in 
paragraphs  (2)(c)(i)  (B)  and  (C)  which 
state  that  the  exposure  determination 
shall  also  include: 

(B)  A  list  of  all  job  classifications  in  which 
some  employees  have  occupational  exposure, 
and 
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(C)  A  list  of  all  tasks  and  procedures  or 
groups  of  closely  related  tasks  and 
procedures  in  which  occupational  exposure 
occurs  and  that  are  performed  by  employees 
in  job  classirications  listed  in  accordance 
with  the  provisions  of  paragraph  (c)(2)(i)(B) 
of  this  standard. 

For  example,  within  a  funeral  home 
there  are  typically  several,  employees 
classified  as  "Funeral  Director[s]". 
Same,  but  not  all.  employees  classified 
as  funeral  director  may  perform 
embalming,  removals,  or  other  tasks  and 
procedures  where  occupational 
exposure  occurs,  whereas,  other 
employees  classified  as  "Funeral 
Directors"  may  have  specific  duties 
limited  to  making  funeral  arrangements 
or  conducting  services  where 
occupational  exposure  does  not  occur. 
In  this  case,  the  job  classification 
"Funeral  Director"  would  be  listed  in 
accordance  with  paragraph  (c)(2){i){B) 
and  the  tasks  and  procedures  which 
place  some,  but  all,  "Funeral  Directors" 
at  risk  would  be  listed  in  accordance 
with  paragraph  (c](2](i)(C]. 

Similarly,  within  a  hospital  Central 
Services  and  Supply  Unit  all  Central 
Services  Technicians  may  not  have 
contact  with  potentially  contaminated 
materials.  For  example  some  Central 
Services  Technicians  may  have  specific 
limited  duties  handling  and  distributing 
items  after  they  are  processed  and 
sterilized  and  some  Central  Services 
Technicians  may  have  specific  duties 
where  occupational  exposure  occurs 
such  as  decontaminating  reusable 
instruments  prior  to  sterilization.  In  this 
example.  Central  Services  Technicians 
would  be  listed  in  the  exposure 
determination  in  accordance  with 
paragraph  (c)(2)(i)(B)  and  those  tasks 
and  procedures  which  place  some 
Central  Services  Technicians  at  risk  for 
occupational  exposure  would  be  listed 
in  accordance  with  paragraph 
(c)(2)(l)(c). 

The  final  standard  allows  the 
exposure  determination  to  be  based 
primarily  on  list  of  job  classifications. 
OSHA  expects  that  some  employers 
may,  however,  choose  to  list  all  tasks 
and  procedures  for  all  job  classification 
identified.  The  employer  will  however, 
only  be  required  to  list  tasks  and 
procedures  or  groups  of  closely  related 
tasks  and  procedures  where  necessary 
to  identify  certain  employees  within  a 
job  classification  where  some  but  not 
all,  employees  have  occupational 
exposure. 

In  these  cases  where  it  is  necessary  to 
list  certain  tasks  and  procedures  to 
identify  exposed  employees  within  a 
particular  job  classification,  OSHA 
believes  grouping  of  closely  related 
tasks  and  procedures  to  be  an  effective 


and  feasible  method  as  suggested  by 
several  commenters  (AHA  20-353; 
Bayshore  Medical  Center,  20-160: 
Hospital  Employee  Health,  20-627; 
Kaiser  Permanenfe,  20-559).  It  is 
essential,  however,  that  the  tasks  and 
procedures  that  are  grouped  must  be 
related;  that  is,  they  must  share  a 
common  activity.  For  example,  tasks 
such  as  starting  or  discontinuing  IV's, 
performing  phlebotomy,  accessing 
arteries,  inserting  central  lines,  could  be 
grouped  into  the  broad  category  of 
"vascular  access  procedures".  Other 
examples  might  include  tasks  such  as 
washing,  cleaning,  removing, 
disassembling,  decontaminating,  and 
disposing  of  contaminated,  used 
needles,  wires,  knives,  scalpels,  blades, 
and  razors  which  could  be  grouped  into 
the  broad  task  of  "handling  of 
contaminated  sharps".  Tasks  such  as 
post  mortem  removal  or  disposal  of 
tubes,  Ivs,  and  contaminated  dressings; 
removal  or  disposal  of  contaminated 
clothing;  collection  of  contaminated 
evidence;  removing,  lifting,  transporting 
(carrying)  and  assisting  with  bleeding 
(bloody)  post  mortem  bodies  could  be 
grouped  into  the  broad  task  of  "handling 
of  deceased  persons  and  their 
belongings". 

In  October  1987.  the  Departments  of 
Labor  and  Health  and  Human  Services 
issued  a  Joint  Advisory  Notice  (52  FR 
41818).  One  purpose  of  this  document 
was  to  provide  some  additional 
guidance  to  employers  to  assist  them  in 
identifying  employees  at  risk  for 
occupational  exposure.  It  suggested 
three  categories  of  tasks  that  employees 
may  perform.  One  of  the  difficulties  with 
this  approach  has  been  the  tendency  to 
confuse  the  categorization  of  tasks  with 
the  categorization  of  employees  or  job 
classification.  This  sometimes  results  in 
ranking  exposed  employees  with  the 
result  that  some  individuals  are 
classified  as  being  at  greater  risk  than 
others.  The  purpose  of  paragraph  (c)  is 
not  to  determine  whether  one  individual 
is  at  greater  or  lesser  risk,  but  it  is  to 
identify  all  those  employees  who  have 
occupational  exposure  and  who  are 
covered  by  the  standard. 

OSHA  proposed  that  the  standard 
require  the  exposure  determination  be 
made  without  taking  into  consideration 
the  use  of  personal  protective  clothing 
or  equipment.  The  reason  for  this  is  that 
several  conditions  must  be  met  for 
personal  protective  equipment  to 
effectively  lessen  exposures.  First,  the 
employee  must  be  trained  to  use  the 
equipment  properly.  Second,  the 
personal  protective  equipment  must  be 
used  each  time  the  task  is  performed. 
Third,  the  equipment  must  fit  properly 
and  be  appropriate  for  the  task.  Fourth, 


it  must  be  free  of  physical  flaws  that 
could  compromise  safety.  If  even  one  of 
these  conditions  is  not  fully  met. 
protection  cannot  be  assured.  For 
example,  if  blood  covered  gloves  are  not 
removed  correctly,  the  hands  may 
become  contaminated.  If  utility  gloves 
are  torn  or  cracked,  they  will  not 
provide  protection.  Therefore,  all  tasks 
that  entail  occupational  exposure  need 
to  be  included  in  the  exposure 
determination,  regardless  of  the 
personal  protective  equipment  used,  so 
that  the  workers  who  perform  such 
tasks  will  receive  training,  HBV 
vaccination,  and  other  provisions  of  this 
standard  that  will  enhance  their  safety. 
Therefore,  paragraph  (c)(2)(ii)  in  the 
final  standard  reflects  this  and  reads, 
"This  exposure  determination  shall  be 
made  without  regard  to  the  use  of 
personal  protective  equipment." 

Paragraph  (d)  Methods  of  Compliance 

Engineering  and  Work  Practice  Controls 

Paragraph  (d)(1)  of  the  final  standard 
states  that  universal  precautions  shall 
be  observed  to  prevent  contact  with 
blood  and/or  other  potentially  infectious 
materials.  It  further  requires  that  under 
circumstances  in  which  differentiation 
between  body  fluid  types  is  difficult  or 
impossible,  all  body  fluids  shall  be 
considered  potentially  infectious 
materials. 

Several  significant  changes  have  been 
made  in  this  provision  in  response  to 
additional  information  submitted  to  the 
record.  First,  the  exemption  to  the  use  of 
universal  precautions  has  been  moved 
to  paragraph  {d)(3)(ii).  Personal 
Protective  Equipment — Use.  As  stated  in 
the  proposal's  Summary  and 
Explanation,  pages  23114-23116.  it  was 
the  Agency's  intent  that  this  exemption 
apply  only  to  the  use  of  personal 
protective  equipment  and  was  not 
intended  to  provide  an  excuse  for  non- 
adherence  to  the  overall  concept  of 
universal  precautions.  Universal 
precautions,  as  noted  above  in  the 
definition,  is  a  method  of  preventing 
disease  by  preventing  transfer  of  blood 
and  certain  body  fluids.  Universal 
precautions'  underlying  concept  is  that 
all  blood  and  certain  other  body  fluids 
are  considered  to  be  infectious  for 
bloodbome  pathogens.  In  most 
situations,  an  employee  will  treat  all 
blood  and  certain  body  fluids  as  though 
they  contained  bloodbome  pathogens 
and  would  accomplish  this  through  a 
variety  of  measures.  In  rare  instances, 
such  as  unexpected  medical 
emergencies,  employees  may  not  be  able 
to  put  on  gloves,  don  a  gown,  or  tie  a 
face  mask  immediately.  In  those 
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example,  if  blood  covered  gloves  are  not 
removed  correctly,  the  hands  may 
become  contaminated.  If  utility  gloves 
are  torn  or  cracked,  they  will  not 
provide  protection.  Therefore,  all  tasks 
that  entail  occupational  exposure  need 
to  be  included  in  the  exposure 
determination,  regardless  of  the 
personal  protective  equipment  used,  so 
that  the  workers  who  perform  such 
tasks  will  receive  training,  HBV 
vaccination,  and  other  provisions  of  this 
standard  that  will  enhance  their  safety. 
Therefore,  paragraph  (c)(2)(ii)  in  the 
final  standard  reflects  this  and  reads, 
"This  exposure  determination  shall  be 
made  without  regard  to  the  use  of 
personal  protective  equipment." 

Paragraph  (d)  Methods  of  Compliance 

Engineering  and  Work  Practice  Controls 

Paragraph  (d)(1)  of  the  final  standard 
states  that  universal  precautions  shall 
be  observed  to  prevent  contact  with 
blood  and/or  other  potentially  infectious 
materials.  It  further  requires  that  under 
circumstances  in  which  differentiation 
between  body  fluid  types  is  difficult  or 
impossible,  all  body  fluids  shall  be 
considered  potentially  infectious 
materials. 

Several  significant  changes  have  been 
made  in  this  provision  in  response  to 
additional  information  submitted  to  the 
record.  First,  the  exemption  to  the  use  of 
universal  precautions  has  been  moved 
to  paragraph  (d)(3)(ii),  Personal 
Protective  Equipment — Use.  As  stated  in 
the  proposal's  Summary  and 
Explanation,  pages  23114-23116.  it  was 
the  Agency's  intent  that  this  exemption 
apply  only  to  the  use  of  personal 
protective  equipment  and  was  not 
intended  to  provide  an  excuse  for  non- 
adherence  to  the  overall  concept  of 
universal  precautions.  Universal 
precautions,  as  noted  above  in  the 
definition,  is  a  method  of  preventing 
disease  by  preventing  transfer  of  blood 
and  certain  body  fluids.  Universal 
precautions'  underlying  concept  is  that 
all  blood  and  certain  other  body  fluids 
are  considered  to  be  infectious  for 
bloodbome  pathogens.  In  most 
situations,  an  employee  will  treat  all 
blood  and  certain  body  fluids  as  though 
they  contained  bloodbome  pathogens 
and  would  accomplish  this  through  a 
variety  of  measures.  In  rare  instances, 
such  as  unexpected  medical 
emergencies,  employees  may  not  be  able 
to  put  on  gloves,  don  a  gown,  or  tie  a 
face  mask  immediately.  In  those 
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situations  where  some  leeway  must  be 
accorded  the  provider  of  healthcare  or 
safety  services,  the  employees  must  not 
ignore  the  underlying  concept  of 
universal  precautions  (i.e.,  all  blood  and 
certain  body  fluids  are  to  be  considered 
to  be  infectious)  nor  should  he  or  she 
decline  to  use  any  personal  protective 
equipment  simply  because  it  is  not 
practicable  to  use  all  the  equipment 
appropriate  to  the  task.  To  exempt  an 
employee  from  universal  precautions 
would  subject  thie  employee  to  needless 
risks  in  that  some  of  the  personal 
protective  equipment  can  be  donned. 

OSHA  requested  comment  on  whether 
it  was  more  appropriate  to  include  this 
exemption  under  the  section  dealing 
with  personal  protective  equipment  in 
order  to  make  the  limitations  of  the 
exemption  more  clear.  Numerous 
com.menters  raised  concerns  that,  as 
written,  the  proposed  exemption  was 
too  broad  due  to  the  use  of  vague  terms 
such  as  "interfere  with"  and  "proper 
delivery".  More  importantly,  NIOSH/ 
CDC  pointed  out  that  OSHA  should 
state  clearly  that  the  exemption  only 
covers  the  use  of  "personal  protective 
equipment"  (PPE)  (Tr.  9/14/89.  p.  31-2). 
NIOSH/CDC  reiterated  this  concept  in 
its  post-hearing  comment: 

The  exception  provided  in  this  proposal 
applies  not  to  the  general  concept  of 
universal  precautions,  but  to  the  use  of 
personal  protective  equipment  under  rare  and 
relatively  limited  circumstances.  These 
circumstances  and  the  exception  to 
mandatory  use  of  protective  devices  would 
be  better  addressed,  in  paragraph  (d)(3] 
under  a  new  subparagraph  (ii)  dealing 
specifically  with  the  use  of  personal 
protective  equipment.  (Ex.  20-634). 

Many  other  commenters  supported  this 
change.  Service  Employee  International 
stated: 

SEIU  recognizes  that  there  are 
extraordinary  circumstances  where  workers 
can't  use  protective  equipment.  However,  the 
proposed  standard  would  define  those 
situations  broadly  as  those  that  would 
interfere  with  the  proper  delivery  of  services, 
opening  up  a  large  loophole. 

SEIU  recommends  limiting  the  exemption   ' 
to  personal  protective  equipment  and  only  if 
the  worker  determines  that  these  precautions 
would  prevent  the  proper  delivery  of  health 
care  or  public  safety  services  in 
extraordinary  situations.  Enforcing  universal 
precautions  and  ensuring  the  availability  of 
personal  protective  equipment  must  be  the 
employer's  responsibility.  (Tr.  9/15/90,  p.7). 

OSHA's  expert  witness.  ]olanda 
Janczewski.  commented: 

Under  paragraph  (d)  (1),  OSHA  proposes 
what  appears  to  be  an  exemption  to  the  use 
of  universal  precautions.  However,  in  the 
summary  and  explanation  section  on  page 
32115.  OSHA  clearly  states  that  the 
exemption  refers  to  the  use  of  personal 


protective  equipment  and  not  to  the  actual 
concept  of  universal  precautions.  In  no  way 
do  I  believe  that  OSHA  should  intend  for  the 
proposed  regulation  to  provide  an  excuse  for 
complete  non-adherence  to  this  very 
important  principle  of  infection  control. 

Only  under  extraordinary  circumstances 
that  are  unexpected  should  employees  have 
the  option  of  deciding  hot  to  use  personal 
protective  equipment  if  they  feel  that  such 
equipment  will  prevent  the  proper  delivery  of 
healthcare  or  public  safety  services  or  will 
create  a  greater  hazard  to  their  personal 
safety  if  they  did  not  use  such  equipment.  I 
agree  with  OSHA's  statement  in  the 
preamble  that  the  decision  not  to  use 
personal  protective  equipment  is  to  be  made 
by  the  employee  on  a  case-by-case  basis  and 
must  be  prompted  by  truly  extenuating 
circumstances. 

The  exemption  should  be  rewritten  to 
apply  only  to  the  use  of  personal  protective 
equipment.  The  provision  also  should  be 
narrowly  constructed  and  be  placed  under 
section  (d)(3)  which  deals  with  personal 
protective  equipment  so  that  there  will  be  no 
confusion  over  when  it  is  to  be  used.  (Tr.  9/ 
12/89,  p.  46-7). 

The  American  Federation  of  State, 
County  and  Municipal  Employees  also 
opposed  the  idea  of  having  an 
exemption  to  universal  precautions  and 
supported  the  idea  of  moving  the 
exemption  to  the  personal  protective 
equipment  section.  It  specifically  stated: 

-Public  safety  workers,  such  as  fire  fighters, 
emergency  medical  techs,  are  always  present 
in  emergency  situations.  By  writing  a  specific 
exemption  into  the  standard,  OSHA  is  in 
essence  inviting  employers  and  employees  to 
fmd  and  use  extenuating  circumstances  as  a 
justification  for  not  following  universal 
precautions. 

In  the  event  that  OSHA  decides  that  an 
explicit  exemption  is  nevertheless  necessary. 
AFSCME  suggests  that  it  be  moved  to  the 
section  under  personal  protective  equipment, 
and  I  quote  "The  employer  shall  assure  that 
the  employee  uses  appropriate  PPE  unless 
doing  so  in  a  specific  unexpected  instance 
would  in  the  professional  judgment  of  the 
employee  threaten  the  life  or  safety  of  the 
patient  or  worker  or  prevent  the  proper 
deliverj."  of  public  safety  services.  Such 
exemptions  shall  be  limited  in  extent  and 
timei  and  shall  not  limit  the  employer's 
responsibility  to  comply  with  all  other 
paragraphs  of  the  section,  nor  should  allow 
the  employer  under  any  circumstances  to 
discourage  employees  from  adhering  to 
universal  precautions."  (Tr.  9/15/90,  p.  83). 

In  addition.  AFSCME  stated: 

A  final  note  on  the  subject  of  universal 
health  care  or  public  safety  services  in  a 
particular  circumstance. 

As  defined  by  the  Centers  for  Disease 
Control,  universal  precautions  is  an  approach 
by  which  blood  and  body  fluids  from  all 
patients  are  treated  as  if  they  are  potentially 
infectious  for  blood-borne  pathogens. 

Even  if  there  is  an  extreme  situation  where 
it  is  totally  impossible  to  use  a  particular 
preventive  measure,  the  overall  approach  of 
using  universal  precautions  and  using  those 


precautions  that  can  be  implemented  should 
never  be  suspended.  The  language  of  the 
exemption  as  presently  stated  could  be 
interpreted  in  a  number  of  ways  that  are  not 
in  accordance  with  OSHA's  intent  for  this 
section,  as  explained  in  the  preamble  which 
states  that  the  exemption  will  serve  as  an 
exemption  for  the  use  of  personal  protective 
equipment  in  appropriate  cases  and  is  not 
intended  to  provide  an  excuse  for  complete 
non-adherence  to  the  overall  concept  of 
universal  precautions.  (Tr.  11/14/89,  p.  453). 

OSHA  agrees  with  NIOSH/CDC  and 
the  commenters  who  suggested  that  the 
exemption  should  onl^y  cover  the  use  of 
personal  protective  equipment. 
Accordingly,  the  Agency  has  moved  the 
exemption  to  paragraph  (d)(3)(ii)  which 
addresses  the  use  of  personal  protective 
equipment. 

The  second  modification  of  this 
provision  is  the  addition  of  the 
requirement  that  all  body  fiuids  be 
considered  potentially  infectious 
materials  in  those  circumstances  where 
body  fluid  types  are  difficult  or 
impossible  to  differentiate.  In  their  June 
23. 1989,  document.  "Guidelines  for 
Prevention  of  Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public  Safety 
Workers."  the  Centers  for  Disease 
Control  state: 

The  unpredictable  and  emergent  nature  of 
exposures  encountered  by  emergency  and 
public-safety  workers  may  make 
differentiation  between  hazardous  body 
fluids  and  those  which  are  not  hazardous 
very  difficult  and  often  impossible.  For 
example,  poor  lighting  may  limit  the  worker's 
ability  to  detect  visible  blood  in  vomitus  or 
feces.  Therefore,  whert  emergency  medical 
and  public-safety  workers  encounter  body 
fluids  under  uncontrolled,  emergency 
circumstances  in  which  differentiation 
between  fluid  types  is  difficult,  if  not 
impossible,  they  should  treat  all  body  fluids 
as  potentially  hazardous.  (Ex.  15) 

This  exposure  control  approach  was 
supported  by  the  American  Federation 
of  State,  County,  and  Municipal 
Employees  (Tr.  11/14/89,  pp.  455-456). 
Situations  arise  in  which  treating  all 
body  fluids  as  potentially  infectious  is 
the  most  prudent  means  of  protecting 
employees  against  exposure  because  it 
may  not  be  possible  to  differentiate 
between  body  fluids.  For  example, 
EMTs  rendering  aid  to  a  car  accident 
victim  on  a  dark,  rain-soaked  roadway 
would  find  it  extremely  difficult  to 
distinguish  whether  the  victim's  trousers 
are  wet  with  blood,  urine,  or  rain  water. 
Consequently,  the  best  method  of 
assuring  proper  protection  under  these 
circumstances  is  to  treat  all  fluids  as 
potentially  infectious.  Recognizing  this. 
OSHA  has  concluded  that  adding  this 
provision  to  paragraph  (d)(1)  is 
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appropriate  and  necessary  to  assure 
employee  protection  against 
occupational  exposure  to  bloodbome 
pathogens. 

One  of  the  most  important  methods  of 
compliance  is  the  implementation  of 
"Universal  Precautions"  as 
recommended  by  CDC.  "Universal 
Precautions"  requires  the  employer  and 
employee  to  assume  that  all  blood,  and 
other  potentially  infectious  materials 
are.  indeed,  infectious  and  must  be 
handled  accordingly.  This  infection 
control  concept  and  suggested  methods 
of  implementation  were  discussed  in 
detail  in  CDCs  August  21, 1987,  MMWR 
supplement  "Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings"  (Ex.  6-153).  The 
Centers  for  Disease  Control  bases  the 
rationale  of  universal  precautions  on  the 
following: 

Since  medical  history  and  examination 
cannot  reliably  identify  all  patients  with  HTV 
or  other  blood-bome  pathogens,  blood  and 
body  fluid  precautions  should  be  consistently 
used  for  all  patients.  This  approach, 
previously  recommended  by  CDC,  and 
referred  to  as  "universal  blood  and  body  fluid 
precautions"  or  "universal  precautions" 
should  be  used  in  the  care  of  all  patients, 
especially  including  those  in  emergency-care 
settings  in  which  the  risk  of  blood  exposure  is 
increased  and  the  infection  status  of  the 
patient  is  usually  unknown.  (Ex.  &-153] 

Use  of  universal  precautions  and 
protecting  against  exposure  to  blood 
and  other  potentially  infectious 
materials  as  a  means  of  eliminating  or 
minimizing  occupational  transmission  of 
bloodbome  diseases  was  given  specific 
support  by  a  number  of  commenters 
who  addressed  this  issue  (e.g..  AHA.  Ex. 
20-352:  SEIU.  Ex.  299;  National  Funeral 
Directors  Association.  Ex.  311:  AARC. 
Ex.  20-107;  AFSCME,  Ex.  297;  ANA.  Tr. 
9/20/89,  p.l22;  APIC— Indiana.  Ex.  20- 
139;  Council  of  State  and  Territorial 
Epidemiologists,  Tr.  11/14/89.  p.218; 
Local  1199  Drug,  Hospital  and  Health 
Care  Employees  Union.  Tr.  11/14/89. 
p.372;  New  York  Committee  for 
Occupational  Safety  and  Health.  Tr.  11/ 
13/89.  p.l5;  George  Washington 
University  Hospital,  Ex.  20-1203:  Society 
of  Hospital  Epidemiologists  of  America. 
Ex.  20-1002).  Only  a  few  commenters 
voiced  opposition  to  the  use  of  universal 
precautions  (American  Association  of 
Forensic  Dentists,  Ex.  20-109; 
Community  Blood  Center,  Inc.,  Ex.  20- 
325:  University  of  Washington, 
Department  of  Laboratory  Medicine.  Ex. 
20-378;  University  of  Medicine  and 
Dentistry  of  New  Jersey,  New  Jersey 
Dental  School,  Ex.  20-647).  For  example, 
the  University  of  Washington  comment 
stated  that  one  of  the  reasons  they 
opposed  implementation  of  universal 


precautions  was  that  too  much  reliance 
was  placed  on  barrier  precautions, 
primarily  gloves.  They  stated: 

*  *  *  health  care  workers,  including 
physicians,  are  increasingly  seen  wearing 
gloves  when  they  are  clearly  not  needed,  eg., 
when  punching  computer  buttons,  handling 
telephones  and  doorknobs.  Environmental 
contamination  will  increase  throughout 
hospitals,  laboratories  and  other  public 
facilities.  (Ex.  20-378) 

This  type  of  situation  is  addressed  by 
other  provisions  of  the  standard  (e.g.. 
removal  of  personal  protective 
equipment  upon  leaving  the  work  area, 
decontamination  of  environmental 
surfaces)  and  the  Agency  does  not  feel 
that  the  arguments  put  forth  are 
sufficiently  compelling  to  delete  the 
requirement  for  utilization  of  universal 
precautions. 

OSHA  agrees  with  CDC  and  the 
commenters  who  supported  universal 
precautions,  especially  with  those  who 
had  successfully  implemented  universal 
precautions  in  their  workplaces.  The 
Agency  has,  therefore,  retained  the 
general  requirement  for  use  of  universal 
precautions  in  occupational  exposure 
situations. 

Body  Substance  Isolation  (BSI)  is  a 
method  of  infection  control  in  which  all 
body  fluids  and  substances  are 
considered  to  be  infectious.  A  number  of 
respondents  supported  utilization  of  BSI 
rather  than  universal  precautions  for 
preventing  employee  exposure  (Exs.  20- 
105:  20-1325;  20-136;  20-48:  20-886:  20- 
591;  20-316:  20-527;  20-609;  20-1304). 
The  fluids  and  materials  listed  in  the 
definitions  of  "Blood"  and  "Other 
Potentially  Infectious  Materials"  in 
paragraph  (b)  of  this  standard  are 
derived  from  those  substances  which 
CDC  recommends  handling  with 
universal  precautions  (Ex.  6-153)  and 
which  OSHA  believes  present  the 
potential  for  occupational  transmission 
of  bloodbome  diseases.  Since  BSI 
incorporates  not  only  the  fluids  and 
materials  covered  by  this  standard  but 
expands  coverage  to  include  all  body 
fluids  and  substances.  BSI  is  an 
acceptable  alternative  to  universal 
precautions  provided  facilities  utilizing 
BSI  adhere  to  all  other  provisions  of  this 
standard. 

Throughout  the  comments,  OSHA  was 
urged  to  define  Universal  Precautions  in 
accordance  with  CDC  or  to  simply 
reference  CDCs  definition  of  this  term 
(e.g..  Society  of  Hospital  Epidemiologists 
of  America.  Ex.  20-1002:  AHA.  Tr.  9/19/ 
89.  p.  129;  Cedars-Sinai  Hospital.  Tr.  12/ 
21/89,  p.  1467;  Good  Samaritan  Hospital, 
Tr.  12/21/89.  p.  1431;  Nassau-Suffolk 
Hospital.  Tr.  11/14/89.  p.  464;  Exs.  20- 
148;  20-292:  20-557;  20-587;  20-692;  20- 
694;  20-701;  20-709:  20-716:  20-730;  20- 


744;  20-371;  20-932:  20-911;  20-967;  20- 
972:  20-978:  20-984;  20-992;  20-999;  20- 
514).  Since  the  proposal's  definition  was 
taken  directly  from  CDCs  guidelines 
(Ex.  6-153).  OSHA  has  concluded  that 
commenters  were  not  referring  to  an 
incorrect  definition  of  the  term  on  the 
Agency's  part,  but  were  referring 
instead  to  the  means  of  implementing 
universal  precautions.  This  conclusion  is 
supported  by  several  participants  who 
specifically  noted  this  view  in  their 
recommendations  (Exs.  20-182;  20-556: 
20-1247;  20-122;  20-220;  20-131:  20-582: 
20-186;  20-1262:  20-158;  20-1223;  20-633; 
20-1325;  20-343;  20-134;  20-546:  20-94; 
20-184).  Therefore,  the  controversy  of 
conflicting  OSHA  requirements  and 
CDC  guidelines  does  not  appear  to  focus 
on  the  concept  of  universal  precautions 
but  rather  on  methods  for  implementing 
the  concept.  For  example,  they  may 
have  disagreed  with  proposed 
requirements  for  the  use  of  gloves  for 
phlebotomists.  As  a  result.  OSHA  sees 
no  reason  to  modify  its  definition  of 
universal  precautions  or  rescind  the 
requirement  for  general  use  of  universal 
precautions  in  occupational  exposure 
circumstances. 

Engineering  controls  serve  to  reduce 
employee  exposure  in  the  workplace  by 
either  removing  the  hazard  or  isolating 
the  worker  from  exposure.  These 
controls  encompass  process  or 
equipment  redesign  (e.g..  self-sheathing 
needles),  process  or  equipment 
enclosure  (e.g.,  biosafety  cabinets),  and 
employee  isolation.  In  general, 
engineering  controls  act  on  the  source  of 
the  hazard  and  eliminate  or  reduce 
employee  exposure  without  reliance  on 
the  employee  to  take  self-protective 
action.  Once  implemented,  engineering 
controls  protect  the  employee 
permanently,  subject  only,  in  some 
cases,  to  periodic  replacement  or 
preventative  maintenance.  By 
comparison,  work  practice  controls 
reduce  the  likelihood  of  exposure 
through  alteration  of  the  manner  in 
which  a  task  is  performed.  While  work 
practice  controls  also  act  on  the  source 
of  the  hazard,  the  protection  they 
provide  is  based  upon  the  behavior  of 
the  employer  and  employee  behavior 
rather  than  installation  of  a  physical 
device  such  as  a  protective  shield. 

These  two  control  methodologies 
frequently  work  in  tandem  because  it  is 
often  necessary  to  employ  work  practice 
controls  to  assure  effective  operation  of 
engineering  controls.  For  example,  a 
sharps  disposal  container  provides  no 
protection  if  an  employee  persists  in 
recapping  needles  by  hand  and 
disposing  of  them  in  the  wastebasket. 
Proper  work  practices  and  engineering 
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744;  20-371;  20-932;  20-911;  20-967;  20- 
972;  20-978;  20-984;  20-992;  20-999;  20- 
514).  Since  the  proposal's  definition  was 
taken  directly  from  CDC's  guidelines 
(Ex.  6-153).  OSHA  has  concluded  that 
commenters  were  not  referring  to  an 
incorrect  definition  of  the  term  on  the 
Agency's  part,  but  were  referring 
instead  to  the  means  of  implementing 
universal  precautions.  This  conclusion  is 
supported  by  several  participants  who 
specifically  noted  this  view  in  their 
recommendations  (Exs.  20-182;  20-556; 
20-1247;  20-122;  20-220;  20-131;  20-582; 
20-186;  20-1262;  20-158;  20-1223;  20-633; 
20-1325;  20-343;  20-134;  20-546;  20-94; 
20-184).  Therefore,  the  controversy  of 
conflicting  OSHA  requirements  and 
CDC  guidelines  does  not  appear  to  focus 
on  the  concept  of  universal  precautions 
but  rather  on  methods  for  implementing 
the  concept.  For  example,  they  may 
have  disagreed  with  proposed 
requirements  for  the  use  of  gloves  for 
phlebotomists.  As  a  result,  OSHA  sees 
no  reason  to  modify  its  definition  of 
universal  precautions  or  rescind  the 
requirement  for  general  use  of  universal 
precautions  in  occupational  exposure 
circumstances. 

Engineering  controls  serve  to  reduce 
employee  exposure  in  the  workplace  by 
either  removing  the  hazard  or  isolating 
the  worker  from  exposure.  These 
controls  encompass  process  or 
equipment  redesign  (e.g..  self-sheathing 
needles),  process  or  equipment 
enclosure  (e.g.,  biosafety  cabinets),  and 
employee  isolation.  In  general, 
engineering  controls  act  on  the  source  of 
the  hazard  and  eliminate  or  reduce 
employee  exposure  without  reliance  on 
the  employee  to  take  self-protective 
action.  Once  implemented,  engineering 
controls  protect  the  employee 
permanently,  subject  only,  in  some 
cases,  to  periodic  replacement  or 
preventative  maintenance.  By 
comparison,  work  practice  controls 
reduce  the  likelihood  of  exposure 
through  alteration  of  the  manner  in 
which  a  task  is  performed.  While  work 
practice  controls  also  act  on  the  source 
of  the  hazard,  the  protection  they 
provide  is  based  upon  the  behavior  of 
the  employer  and  employee  behavior 
rather  than  installation  of  a  physical 
device  such  as  a  protective  shield. 
These  two  control  methodologies 
frequently  work  in  tandem  because  it  is 
often  necessary  to  employ  work  practice 
controls  to  assure  effective  operation  of 
engineering  controls.  For  example,  a 
sharps  disposal  container  provides  no 
protection  if  an  employee  persists  in 
recapping  needles  by  hand  and 
disposing  of  them  in  the  wastebasket. 
Proper  work  practices  and  engineering 


controls  must  both  be  utilized  to  ensure 
safe,  acceptable  sharps  disposal. 

In  addition  to  engineering  controls 
and  work  practices,  administrative 
controls  can  be  used  to  minimize 
employee  exposure.  Examples  of 
administrative  controls  include  methods 
such  as  scheduling  of  tasks  to  reduce 
exposure. 

Paragraph  (d)(2){i)  of  the  final 
standard  requires  the  employer  to 
institute  engineering  and  work  practice 
controls  as  the  primary  means  of 
eliminating  or  minimizing  employee 
exposure.  Moreover,  where  occupational 
exposure  remains  after  institution  of 
these  controls,  employers  must  provide 
and  assure  employees  use  personal 
protective  equipment  as  supplemental 
protection.  Primary  reliance  on 
engineering  controls  and  work  practices 
for  controlling  exposure  is  consistent 
with  good  industrial  hygiene  practice 
and  with  the  Agency's  traditional 
adherence  to  a  hierarchy  of  controls. 
This  hierarchy  specifies  that  engineering 
controls  and  work  practices  are  to  be 
used  in  preference  to  personal 
protective  equipment. 

The  proposed  standard  did  not 
specifically  state  that  a  preferential 
reliance  on  engineering  controls  and 
work  practices  over  the  use  of  personal 
protective  equipment  was  required 
although  it  was  not  the  Agency's  intent 
to  abandon  its  longstanding  policy  of 
hierarchy  of  controls  in  the  control  of 
exposure  to  bloodbome  pathogens. 
During  their  testimony  in  Washington. 
DC.  the  American  Federation  of  State, 
County,  and  Municipal  Employees 
(AFSCME)  expressed  concern  over  the 
apparent  neglect  to  require  adherence  to 
the  control  hierarchy.  They  stated: 

For  reasons  that  are  unknown  to  us,  OSHA 
has  seemingly  abandoned  its  long-standing 
preference  for  engineering  and  work  practice 
controls.  OSHA  tries  to  single  out  this 
standard  as  different,  noting  that  in  some 
circumstances  engineering  controls  are  not 
feasible.  However,  the  hierarchy  of  controls 
clearly  allows  for  a  combination  of  controls 
to  be  used  when  engineering  controls  and 
work  practices  alone  are  not  sufficient  or 
feasible. 

In  fact,  engineering  controls  are  explicitly 
preferred  in  other  OSHA  standards,  even 
where  a  combination  of  controls  is  needed  in 
most  situations.  Therefore,  there  is  no  breach 
of  the  traditional  hierarchy  or  of  traditional 
OSHA  practice  in  allowing  the  use  of 
protective  equipment  to  supplement 
employee  protection. 

There  are  several  reasons  why  engineering 
controls  must  be  a  principal  focus  of  this 
rulemaking: 

First,  work  practices  and  personal 
protective  equipment  will  not  adequately 
reduce  injuries  from  needles  and  other  sharp 
objects.  OSHA  admits  that  as  many  as  60 
percent  of  needle  stick  injuries  will  be 


unaffected  by  improved  work  practice 
procedures. 

Secondly,  a  single  exposure  incident  can 
lead  to  Illness  and  death.  Therefore,  OSHA 
must  require  every  feasible  measure  to 
reduce  the  incidence  of  accidental 
needlesticks  and  other  sharp  object  injuries. 

And  third,  the  lifetime  risk  of  occupational 
HIV  transmission  is  not  well-characterized. 
Therefore,  it  is  likely  that  current  risk 
estimates  underestimate  actual  risks  over  a 
working  lifetime.  (Tr.  9/15/^.  pp.  95-97) 

In  their  post-hearing  cmnment.  AFSCME 
again  urged  OSHA  to  insert  the 
requirement  that  employers  must  adhere 
to  the  hierarchy,  stating: 

That  engineering  controls  are  the  best 
method  to  protect  employees  is  an  important, 
longstanding,  tested  principle  of  industrial 
hygiene.  Although  OSHA  attempts  to  single 
out  this  standard  by  claiming  that  engineering 
controls  would  rarely  be  the  only  control 
method  used,  the  fact  is  that  a  combination  of 
engineering  controls,  work  practices,  and 
personal  protective  equipment  are  needed  to 
control  almpist  any  chemical  as  well.  *  *  * 
(Tjhis  position  should  be  cleariy  stated  in  the 
body  of  the  standard  so  that  there  is  no 
possibility  of  misinterpretation  by  employers. 
(Ex  297) 

Strong  support  for  the  hierarchy  of 
controls  and/or  development  of  safer 
equipment  was  also  registered  by  a 
number  of  other  sectors,  including 
government  agencies  (NIOSH,  Ex.  298; 
Slate  of  Michigan  Advisory  Committee 
on  Occupational  Exposure  to 
Bloodbome  Pathogens,  Tr.  10/17/89,  p. 
20),  labor  unions  (Local  1199— Drug. 
Hospital  and  Health  Care  Employees 
Union,  Tr.  11/14/89,  p.  376;  Retail. 
Wholesale,  and  Department  Store 
Union,  Tr.  11/14/89,  p.  428;  SEIU,  Tr.  l/ 
16/90.  p.  692;  UAW,  Tr.  11/13/89,  p.  34; 
USWA,  Tr.  11/13/89.  p.  99;  CWA.  Ex. 
20-273;  FAST.  Ex.  261).  professional 
organizations  (AORN.  Tr.  9/20/89,  p.  88; 
A.AOHN,  Tr.  9/20/89,  p.  38-39;  College 
of  American  Pathologists,  Tr.  11/13/89. 
p.  191;  American  Association  of  Critical- 
Care  Nurses,  Tr.  12/19/89,  p.  956;  APHA. 
Ex.  29-1361;  American  Society  for        / 
Microbiology,  Ex.  20-1188), 
manufacturers  (Habley  Medical 
Technology.  Tr.  1/16/90  p.  641:  Labco. 
Tr.  9/22/89  p.  90;  On-Card.  Tr.  9/26/89 
p.  38;  Health  Industry  Manufacturers 
Association,  Tr.  10/17/89,  p.  128; 
Hoffman-LaRoche,  Ex.  20-291),  and 
other  commenters  (NY  Committee  for 
Occupational  Safety  and  Health.  Tr.  11/ 
13/89,  p.  23;  Northwest  Center  for 
Occupational  Health  and  Safety.  Ex.  20- 
526;  MidWest  Consortium  for  Hazardous 
Waste  Worker  Training,  Ex.  20-892; 
Medical  Arts  Laboratory,  Ex.  20-638). 
As  stated  in  the  proposal,  OSHA 
recognizes  that  in  many  instances  a 
combination  of  control  methodologies 
(i.e.  engineering  controls,  work 


practices,  personal  protective         i 
equipment)  may  be  required  to 
adequately  protect  employees  against 
exposure.  However,  it  is  the  Agency's 
intent,  in  paragraph  (d)(2)(i).  to  clarify 
that  primary  reliance  shall  be  placed 
upon  engineering  controls  and  work 
practices  to  eliminate  or  minimize 
employee  exposure.  In  those 
circumstances  where  occupational 
exposure  remains  after  institution  of 
these  controls,  personal  protective 
equipment  is  to  be  used. 

Relative  to  the  use  of  engineering 
controls  to  protect  employees  against 
occupational  exposure,  paragraph 
(d)(2)(ii)  requires  that  engineering 
controls  be  examined  and  maintained  or 
replaced  on  a  regular  schedule  to  ensure 
their  effectiveness.  This  provision 
remains  unchanged  from  that  put  forth 
in  the  proposal  under  paragraph  (d)(2)(i). 
Regularly  scheduled  inspections  are 
required  to  confirm  that  engineering 
controls  such  as  protective  shields  have 
not  been  removed  or  broken;  that 
ventilation  systems  are  operating 
properly;  that  filters,  sharps  disposal 
containers,  and  so  forth  are  being 
replaced  on  a  sufficiently  frequent 
interval;  and  that  other  physical, 
mechanical,  or  replacement-dependent 
controls  are  functioning  as  intended. 

The  American  Hospital  Association 
(AHA)  stated  in  their  comments: 

The  provision  requiring  regular 
examinations  of  engineering  controls  in  this 
section  leaves  too  much  discretion  to  OSHA 
inspectors,  who  are  not  usually  qualified  to 
make  determinations  about  how  health  care 
should  be  delivered.  Without  a  limit  on  the 
frequency  of  examination,  the  rule  may 
permit  unreasonable  numbers  of  reviews  of 
engineering  controls  by  compliance  ofTrcers. 

Recommendation:  Alter  Sec.  1910.1030 
(d)(2)(i)  to  require  engineering  tontrols  to  be 
examined  on  an  annual  basis,  and  changed 
where  a  reasonable  alternative  can  be 
iden'ified  which  can  be  expected  to  limit 
worker  exfwsare,  while  not  interfering  wi'.h 
the  delivery  of  medical  care.  (Ex.20-352) 

It  should  be  noted  that  responsibility 
for  the  regular  examination  and 
maintenance  of  engineering  controls 
falls  upon  ^e  employer,  not  an  OSH.^ 
compliance  officer,  since  the  employer  is 
required  to  assure  proper  protection  of 
his  or  her  employees.  Therefore,  an 
OSHA  compliance  officer  (CSHO) 
-.vould  not  be  making  regulariy- 
scheduled  inspections  of  a  facility  to 
examine  engineering  controls.  However. 
a  CSHO  could  be  expected  to  ascertain 
the  effectiveness  and  proper  functioning 
of  engineering  controls  during  a  normal 
inspection  of  a  facility.  While  the  AHA 
questions  the  qualifications  of  a  CSHO 
to  perform  such  inspections,  the  Agency 
does  not  believe  that  any  specialized 
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medical  expertise  is  required  to 
determine  if,  for  example,  the  ventilation 
system  of  a  biosafety  cabinet  is 
functioning  properly,  if  the  splash  shield 
covering  the  segmenting  unit  of  a 
hematron  is  broken  or  missing,  if  sharps 
disposal  containers  are  overfilled,  and  if 
similar  controls  are  functioning 
effectively. 

Limiting  examination  of  controls  to  a 
frequency  of  once  per  year  is  also 
inappropriate.  Because  not  all  controls 
are  the  same,  differing  frequencies  of 
examination  are  required  to  assure 
proper  functioning.  For  example,  it 
would  probably  not  be  necessary  to 
check  the  ventilation  performance  of  a 
biosafety  cabinet  on  a  daily  basis,  while 
sharps  disposal  containers  in  some  high 
use  areas  may  need  to  be  checked  and 
replaced  several  times  per  day. 
Therefore,  it  is  left  to  the  employer  to 
determine  what  frequency  of 
examination  is  necessary  for  each 
control  to  assure  that  the  protection  it  is 
intended  to  provide  is  maintained.  In 
addition,  the  phrase  "replaced  on  a 
regular  schedule"  is  not  meant  to  imply 
that  an  engineering  control  is  to  be 
regularly  replaced  by  some  alternative 
control  method.  It  means,  instead,  that 
any  portion  of  the  control  necessary  for 
proper  functioning  of  the  control  is  to  be 
replaced  on  whatever  regularly- 
scheduled  frequency  is  required  to 
maintain  the  control's  effectiveness. 

OSHA  has  long  recognized 
handwashing  as  a  major  precept  of 
infection  control.  This  viewpoint  was 
amply  supported  by  ANPR  respondents 
such  as  the  CDC  (Ex.  6-153),  the 
American  Hospital  Association  (Ex.  11- 
233d),  the  American  Blood  Resources 
Association  (Ex.  11-71)  and  the 
American  Association  of  Occupational 
Health  Nurses  (Ex.  11-111).  Therefore, 
paragraph  (d)(2)(ii)  of  the  proposal 
stated  that  employees  must  wash  their 
hands  immediately  or  as  soon  as 
possible  after  removal  of  gloves  or  other 
personal  protective  equipment  and  after 
hand  contact  with  blood  or  other 
potentially  infectious  materials.  This 
provision  has  been  expanded  in  the  final 
standard  and  renumbered  as  paragraphs 
(d)(2)(iii),  (d)(2){iv).  (d)(2)(v),  and 
(d)(2)(vi)  to  address  several  issues 
which  arose  in  the  course  of  public 
comment. 

While  the  proposal  required 
handwashing,  the  Agency  overlooked 
requiring  that  a  means  of  handwashing 
be  provided  to  employees.  This 
oversight  was  brought  to  OSHA's 
attention  by  several  commenters  (CDC/ 
NIOSH,  Ex.  20-634;  American  Biological 
Safely  Association,  Tr.  9/21/89,  p.lOO; 
Food  and  Allied  Service  Trades.  Ex.  20- 


888:  Retail.  Wholesale,  and  Department 
Store  Union.  Ex.  20-1505).  OSHA's 
expert  witness  in  infection  control.  Ms. 
Elise  Yiasemedes,  stated  in  her 
testimony: 

Because  gloves  may  not  provide  complete 
protection,  basic  handwashing  remains  a 
fundamental  element  of  infection  control 
practices.  Facilities  for  proper  handwashing 
need  to  be  readily  available  in  all  areas 
where  occupational  exposure  to  bloodbome 
pathogens  is  anticipated.  (Tr.  9/13/89,  p.  49) 

As  with  any  provision  which  requires 
the  use  of  ancillary  equipment.  OSHA 
also  believes  that  such  equipment 
should  be  located  where  employees 
have  easy  access  to  it.  thereby 
increasing  the  likehhood  of  use. 
minimizing  the  amount  of  time  that 
contamination  must  remain  in  contact 
with  the  skin,  reducing  contaminant 
migration  resulting  from  employees 
traveling  to  remote  locations  in  order  to 
wash  hands,  and  fostering  an  attitude  of 
compliance  due  to  accessibility  of 
proper  facilities.  Therefore,  paragraph 
(d)(2)(iii)  has  been  added  requiring 
employers  to  provide  handwashing 
facilities  which  are  readily  accessible  to 
employees. 

However,  exposures  can  occur  in  a 
number  of  environments  in  which  sinks 
and  running  water  are  not  available  for 
handwashing.  In  their  written  testimony, 
the  American  Ambulance  Association 
stated: 

We  support  the  requirement  to  wash  hands 
immediately  after  handling  a  patient. 
However,  ambulances  are  not  outfitted  with 
sinks,  and  in  many  instances  paramedics  and 
F.MTs  must  immediately  return  to  service 
following  delivery  of  a  patient.  We  urge 
OSllA  to  consider  the  allowance  of 
alternative  methods  in  this  and  other 
instances  where  ambulance  design  and  work 
practice  make  compliance  with  the  regulation 
impractical.  We  suggest  that  substitute  hand 
cleaning  supplies  which  are  not  dependent  on 
water  for  use.  (Ex.  263) 

In  addition  to  ambulance-based 
paramedics  and  EMTs,  other  employees, 
such  as  firefighters,  police,  and  mobile 
blood  collection  personnel,  may  find 
themselves  exposed  to  blood  or  other 
potentially  infectious  materials  with  no 
means  of  washing  up.  In  the  proposal. 
OSHA  requested  information  on 
whether  an  acceptable  substitute  for 
handwashing  existed  which  could  be 
used  in  these  situations  and,  if  so.  did  it 
provide  protection  that  is  equivalent  to 
handwashing.  The  Association  for 
Practitioners  in  Infection  Control 
(APIC) — National  responded: 

There  are  effective  substitutes  for 
handwashing  when  sinks  and  running  water 
are  not  available.  These  products  include 
alcohol-based  rinses,  foams,  and  impregnated 
paper  wipes.  Data  on  these  products  support 


their  efficacy  when  handwashing  facilitiea 
are  not  available.  (Ex.  20-1118) 

Commenters  supporting  the  existence 
of  adequate  substitutes  included  the 
American  Red  Cross — National 
Headquarters  (Ex.  20-784).  the  American 
Society  for  Microbiology  (Ex.  20-1188). 
the  Johns  Hopkins  University  (Ex.  20- 
17).  and  the  University  of  California.  San 
Diego  (UCSD)  Medical  Center  (Ex.  20- 
156).  A  number  of  other  participants 
supported  allowing  handwashing 
substitutes  although  they  added  the 
caveat  that  regular  soap  and  water 
handwashing  must  be  performed  as 
soon  as  possible  after  use  of  such 
alternative  methods  (CDC/NIOSH,  Ex. 
20-634;  International  Association  of 
Firefighters.  Tr.  9/14/89.  p.  154; 
American  Association  of  Critical-Care 
Nurses.  Ex.  20-1162;  The  Service  Master 
Company,  Ex.  20-21;  Veterans 
Administration— Prescott,  AZ.  Ex.  20- 
31).  For  example.  Mr.  Richard  Duffy  of 
the  International  Association  of  Fire 
Fighters  testified: 

We  believe  that  handwashing  must  be 
stringently  enforced.  Hands  and  other 
exposed  surfaces  must  be  washed,  obviously, 
with  a  non-abrasive  soap  and  running  water 
after  any  direct  patient  contact  and  as  soon 
as  patient  care  allows. 

We  also  believe  that  because  running 
water  and  non-abrasive  soap  is  not  always 
available  in  the  emergency  setting,  that  other 
types  of  immediate  disinfection  be  available, 
such  as  alcohol  wipes  or  other  disinfectant 
wipes,  on  the  emergency  vehicle,  so  that  they 
can  be  utilized  untii  such  other  handwashing, 
such  as  water  and  so  forth,  are  available.  (Tr. 
9/14/89.  pp.  154-155) 

This  sentiment  is  echoed  by  the 
comment  of  CDC/NIOSH: 

Handwashing  with  soap  and  water,  alone 
or  in  combination  with  application  of 
decontaminants,  is  preferred.  When  normal 
handwashing  facilities  (a  sink  with  running 
water  and  soap)  cannot  be  made  available, 
the  employer  should  be  required  to  provide 
for  handwashing  using  an  antiseptic  hand 
cleaner  that  does  not  require  the  use  of 
water,  or  disposable  dismfectant  towelettes. 
A  variety  of  products  is  available,  but 
handwashing  with  soap  and  water  should 
follow  as  soon  as  possible.  Towels,  either 
paper  or  cloth,  should  be  provided  in  all 
cases.  (Ex.  20-634) 

While  handwashing  substitutes  are 
available,  their  efficacy  may  be 
compromised  in  proportion  to  the 
amount  of  contamination  present 
(Calgon-Vestal  Laboratories,  Ex.  20^9). 
The  Service  Master  Company  stated: 

Proper  handwashing  is  the  most  important 
means  for  preventing  cross-infection  and 
must  not  be  overlooked  or  neglected  even 
when  handwashing  facilities  are  not 
available.  There  are  substitules  for 
handwashing  facilities  that  have  a  water 
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their  efficacy  when  handwashing  facilities 
are  not  available.  (Ex.  20-1118) 

Commentere  supporting  the  existence 
of  adequate  substitutes  included  the 
American  Red  Cross — National 
Headquarters  (Ex.  20-784),  the  American 
Society  for  Microbiology  (Ex.  20-1188). 
the  Johns  Hopkins  University  (Ex.  20- 
17).  and  the  University  of  California.  San 
Diego  (UCSD)  Medical  Center  (Ex.  20- 
156).  A  number  of  other  participants 
supported  allowing  handwashing 
substitutes  although  they  added  the 
caveat  that  regular  soap  and  water 
handwashing  must  be  performed  as 
soon  as  possible  after  use  of  such 
alternative  methods  (CDC/NIOSH,  Ex. 
20-634;  International  Association  of 
Firefighters,  Tr.  9/14/89,  p.  154: 
American  Association  of  Critical-Care 
Nurses.  Ex.  20-1162;  The  Service  Master 
Company,  Ex.  20-21;  Veterans 
Administration — Prescott,  AZ,  Ex.  20- 
31).  For  example.  Mr.  Richard  Duffy  of 
the  International  Association  of  Fire 
Fighters  testified: 

We  believe  that  handwashing  must  be 
stringently  enforced.  Hands  and  other 
exposed  surfaces  must  be  washed,  obviously, 
with  a  non-abrasive  soap  and  running  water 
after  any  direct  patient  contact  and  as  soon 
as  patient  care  allows. 

We  also  believe  that  because  running 
water  and  non-abrasive  soap  is  not  always 
available  in  the  emergency  setting,  that  other 
types  of  immediate  disinfection  be  available, 
such  as  alcohol  wipes  or  other  disinfectant 
wipes,  on  the  emergency  vehicle,  so  that  they 
can  be  utilized  unlii  such  other  handwashing, 
such  as  water  and  so  forth,  are  available.  (Tr. 
9/14/89,  pp.  154-155) 

This  sentiment  is  echoed  by  the 
comment  of  CDC/NIOSH: 

Handwashing  with  soap  and  water,  alone 
or  in  combination  with  application  of 
decontaminants,  is  preferred.  When  normal 
handwashing  facilities  (a  sink  with  running 
water  and  soap)  cannot  be  made  available, 
the  employer  should  be  required  to  provide 
for  handwashing  using  an  antiseptic  hand 
cleaner  that  does  not  require  the  use  of 
water,  or  disposable  disinfectant  towelettes. 
A  variety  of  products  is  available,  but 
handwashing  with  soap  and  water  should 
follow  as  soon  as  possible.  Towels,  either 
paper  or  cloth,  should  be  provided  in  all 
cases.  (Ex.  20-634) 

While  handwashing  substitutes  are 
available,  their  efficacy  may  be 
compromised  in  proportion  to  the 
amount  of  contamination  present 
(Calgon-Vestal  Laboratories,  Ex.  20^9). 
The  Service  Master  Company  stated: 

Proper  handwashing  is  the  most  important 
means  for  preventing  cross-infection  and 
must  not  be  overlooked  or  neglected  even 
when  handwashing  facilities  are  not 
available.  There  are  substifules  for 
handwashing  facilities  that  have  a  water 


supply,  such  as  the  use  of  alcohol  foams  or 
gels  that  require  no  water.  These  can  be 
substituted  for  soap  and  water 
"handwashing",  but  there  should  not  be  a 
substitute  for  handwashing  itself  even  when 
gloves  are  worn.  Emergency  vehicles,  mobile 
blood  collection  vehicles,  etc.,  can  be 
supplied  with  a  "waterless"  handwashing 
product  and  paper  toweling,  as  well  as  a 
glove  supply,  just  as  they  are  supplied  with  a 
first  aid  kit. 

The  waterless  handwashing  products 
provide  good  antiseptic  activity,  at  least 
equivalent  to  handwashing  products  that 
require  the  use  of  water.  However,  the 
flushing/ rinsing  away  of  gross  amounts  of 
blood  or  other  materials  that  is  provided  by  a 
running  water  supply  is  not  possible  with  the 
waterless  products.  Nevertheless,  in  the 
absence  of  water,  handwashing  with  the 
waterless  products  provides  adequate 
protection,  especially  if  gloves  are  worn  in 
the  presence  of  gross  amounts  of  blood  or 
body  fluids.  (Ex.  20-21)  (Emphasis  in  the 
original) 

In  view  of  the  information  received, 
the  Agency  accepts  the  use  of 
alternative  handwashing  methods  as  an 
interim  measure  when  soap  and  water 
are  not  a  feasible  means  of 
handwashing.  OSHA  has  concluded, 
however,  that  handwashing  with  soap 
and  running  water  must  still  be 
performed  as  soon  as  possible, 
particularly  in  cases  of  gross 
contamination,  to  adequately  Hush 
contamination  from  the  skin.  Therefore, 
paragraph  (d)(2)(iv)  has  been  added  to 
the  final  standard.  This  provision  states 
that  when  handwashing  facilities  are 
not  feasible,  the  employer  must  provide 
either  an  appropriate  antiseptic  hand 
cleaner  in  conjunction  with  clean  cloth/ 
paper  towels  or  antiseptic  towelettes. 
When  antiseptic  hand  cleansers  or 
towelettes  are  used,  hands  shall  be 
washed  with  soap  and  running  water  as 
soon  as  feasible. 

Paragraph  (d)(2)(ii)  of  the  proposal 
would  have  required  employees  to  wash 
their  hands  immediately  or  as  soon  as 
possible  after  removal  of  gloves  or  other 
personal  protective  equipment  and  after 
hand  contact  with  blood  of  other 
potentially  infectious  materials.  The 
final  standard  has  split  this  proposed 
requirement  into  two  provisions, 
paragraphs  (d)(2)(iv)  and  (d)(2)(v). 

While  the  proposal  only  required  that 
hands  be  washed  after  contact  with 
blood  or  other  potentially  infectious 
materials,  this  provision  has  been 
expanded  in  paragraph  (d)(2)(iv)  of  the 
final  to  state  that  employers  shall  ensure 
that  employees  wash  hands  and  any 
other  skin  with  soap  and  water,  or  flush 
mucous  membranes  with  water, 
immediately  or  as  soon  as  feasible 
following  contact  of  such  body  areas 
with  blood  or  other  potentially 
'  infectious  materials.  In  addition,  this 


provision  has  been  expanded  to  clarify 
that  hands  are  not  the  only  body  area 
that  needs  to  be  washed  upon 
contamination  but  also  any  other  skin  or 
mucous  membrane  which  has  had 
contact  with  blood  or  other  potentially 
infectious  materials.  This  will  minimize 
the  amount  of  time  blood  is  in  contact 
with  potential  routes  of  exposure  such 
as  mucous  membranes  or  breaks  in  the 
skin. 

Paragraph  (d)(2)(v)  requires  that 
employers  shall  ensure  that  employees 
wash  their  hands  immediately  or  as 
soon  as  feasible  after  removal  of  gloves 
or  other  personal  protective  equipment 
This  portion  of  the  proposed 
requirement  remains  essentially 
unchanged.  The  addition  of  the  words 
"the  employer  shall  ensure"  merely 
make  explicit  what  was  implicit  in  the 
proposal,  which  is  that  the  employer  is 
responsible  for  making  sure  employees 
wash  their  hands  as  required. 

CDC's  "Cuidehnes  for  Handwashing 
and  Hospital  Environmental  Control, 
1985"  states:        \ 

Moreover,  handwasHmg  is  indicated,  even 
when  gloves  are  used,  after  situations  during 
which  microbial  contamination  of  the  hands 
is  likely  to  occur,  especially  those  involving 
contact  with  mucous  membranes,  blood  and 
body  fluids,  and  secretions  or  excretions,  and 
after  touching  inanimate  sources  that  are 
likely  to  be  contaminated,  such  as  urine- 
measuring  devices.  (Ex.  6-35)  (Italics  in 
original) 

At  the  San  Francisco  hearings.  Dow 
Chemical  Company  testified  that  they 
perform  approximately  80  fingerpricks  in 
a  day  every  week  or  two  as  part  of  their 
monitoring  program  for  cholinesterase 
inhibition  (Tr.  1/11/90.  p.  356).  While 
they  change  gloves  between  each 
individual.  Dow  feels  that  requiring 
handwashing  along  with  each  change  of 
gloves  would  sharply  increase  the 
amount  of  time  required  for  testing  and 
would  be  burdensome.  While  OSHA 
recognizes  that  handwashing  between 
glove  changes  would,  naturally,  take 
more  time  than  a  simple  glove  change, 
the  Agency  concluded  that  this  is  not  a 
compelling  argument  to  disregard 
handwashing  after  removal  of  gloves. 
OSHA  believes  that  handwashing  after 
removal  of  gloves  or  other  personal 
protective  equipment  is  consistent  with 
CDC's  handwashing  guidelines  and  is  an 
appropriate  frequency  for  preventing 
occupational  exposure. 

OSHA  requested  comment  in  the 
proposal  as  to  whether  handwashing 
should  be  required  upon  leaving  the 
work  area.  Several  commenters 
supported  this  handwashing  practice 
(American  Biological  Safety 
Association.  Tr.  9/21/89.  p.  100: 
Association  of  Operating  Room  Nurses. 
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Ex.  20-862;  Ortho  Diagnostic  Systems. 
Ex.  20-969).  The  ServiceMaster 
Cofnpany,  commented; 

There  may  be  many  occasions  when  an 
employee  will  enter  a  work  area  where  there 
is  a  potential  for  hand  contamination,  but 
with  no  intention  of  touching  materials, 
surfaces,  or  persons  that  are  contaminated. 
For  example,  there  is  no  reason  to  require 
gloving  when  reading  a  medical  chart, 
checking  supply  levels  in  a  patient  room, 
dispensing  certain  medications,  etc. 
However,  while  in  the  work  araa,  the 
employee  may  have  to  make  unplanned  hand 
contact  during  an  emergency  or  a  request  for 
assistance.  There  should  be  a  requirement 
that  employees  wash  their  hands  upon 
leaving  the  work  area  if  they  have  touched 
any  items  that  may  be  contaminated  or  have 
touched  any  patients.  (Ex.  20-21)  (Emphasis 
in  original)  | 

The  initial  situations  described  in 
ServiceMaster's  comment  would  not 
require  handwashing  since  no 
occupational  exposure  occurred.  The 
second  scenario,  which  involves 
unplanned  hand  contact  during 
emergency  assistance  would  necessitate 
handwashing:  however,  this  type  of 
circumstance  is  already  covered  under 
paragraph  (d)(2)(iv)  of  the  final 
standard.  It  is  not  the  Agency's  intent  to 
mandate  unnecessary  washing  of  hands 
that  have  not  been  potentially 
contaminated.  Therefore,  the  standard 
does  not  to  require  handwashing  upon 
leaving  the  work  area  unless,  prior  to 
leaving  the  work  area,  contact  with 
blood  or  other  potentially  infectious 
materials  has  occurred  or  gloves  or 
other  personal  protective  equipment 
have  been  removed. 

Needlesticks  are  a  very  efficient 
means  of  transmitting  bloodbome 
diseases.  As  stated  in  the  Health  Effects 
section,  the  chance  of  becoming  infected 
after  a  single  needlestick  from  a 
hepatitis  B  source  individual  ranges 
from  7%  to  30%.  With  regard  to  this 
hazard,  CDC's  Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings  stales:  ^ 

•  *  *  To  prevent  needlestick  injuries, 
needles  should  not  be  recapped,  purposely 
bent  or  broken  by  hand,  removed  from 
disposable  syringes,  or  otherwise 
manipulated  by  hand.  (Ex.  6-153) 

In  developing  the  proposed  standard. 
OSHA  adopted  this  philosophy  and 
required  that  used  needles  and  other 
sharps  shall  not  be  sheared,  bent, 
broken,  recapped,  or  resheathed  by 
hand.  In  addition,  used  needles  were  not 
to  be  removed  from  disposable  syringes. 
While  the  basic  reasoning  has  been 
retained,  the  final  provision  has  been 
revised  to  clarify  intent  and  address  the 
conunents  of  interested  parties. 
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Paragraph  (d](2)(vii)  requires  that 
contaminated  needles  and  other 
contaminated  sharps  shall  not  be  bent, 
recapped,  or  resheathed  except  as  noted 
in  paragraph  (d)(2)(vii](A)  and 
(d)(2)(vii)(B)  below.  Shearing  or 
breaking  of  contaminated  needles  is 
prohibited.  This  provision  does  not 
totally  prohibit  recapping  or  removal  as 
the  proposed  standard  was  mistakenly 
interpreted  to  require  by  a  number  of 
respondents  (e.g.,  AHA.  Ex.  20-352; 
SEIU,  Ex.  299;  McLeod  Regional  Medical 
Center,  Ex.  20-527;  Guthrie  Clinic,  Inc.. 
Ex.  20-1222;  The  Medical  Center.  Ex.  20- 
125).  The  phrase  "by  hand"  is  intended 
to  mean  "two-handed"  or  "hand-toward- 
hand"  actions  and  is  not  intended  to 
imply  that  "one-handed"  techniques  or 
use  of  special  devices/mechanical 
means  to  accomplish  recapping  or 
removal  are  prohibited.  A  large  number 
of  commenters  supported  prohibition  of 
"by  hand",  "manual",  or  "two-handed" 
recapping  or  removal  and/or  urged  that 
alternative  methods  (i.e..  one-handed 
techniques  and  use  of  devices/ 
mechanical  means)  be  permitted  (e.g., 
ADA.  Ex.  20-665.  Tr.  9/21/89.  p.l64; 
Society  of  Hospital  Epidemiologists  of 
America,  Ex.  20-1002;  SEIU,  Ex.  299; 
CDC/NIOSH,  Ex.  20-634:  Greater 
Houston  Hospital  Council.  Ex.  20-1252; 
APIC— Greater  Detroit.  Ex.  20-662;  Frick 
Community  Health  Center,  Ex.  20-292; 
Texas  Health  Care  Association,  Ex.  20- 
636). 

Many  comments  were  received  which 
stated  that  certain  medical  procedures 
or  practices  necessitated  recapping  or 
removal  of  contaminated  needles  (e.g.. 
AHA,  Ex.  20-352;  CDC/NIOSH,  Ex.  20- 
634;  SEIU,  Ex.  299:  Society  of  Hospital 
Epidemiologists  of  America,  Ex.  20-1002; 
ADA,  Ex.  20-665:  APIC,  Tr.  10/18/89, 
pp.198-200;  Hahnemann  University 
Hospital.  Ex.  20-356).  Examples  given 
included  blood  gas  analysis,  inoculation 
of  a  blood  culture  bottle,  and 
administration  of  incremental  doses  of  a 
medication  (e.g.,  an  anesthetic)  to  the 
same  patient.  OSHA  recognizes  that 
certain  procedures  or  circumstances 
may  require  recapping  and  removal; 
however,  it  should  not  be  construed  that 
these  two  actions  are  acceptable  as  a 
general  practice.  The  Agency  believes 
that  use  and  immediate  discard  into  a 
readily  accessible  sharps  container  is 
the  safest  practice  to  minimize  employee 
exposure.  This  belief  is  supported  by  the 
fact  that  some  of  the  commenters  urging 
allowance  to  use  one-handed  or 
mechanical  means  of  recapping  or 
removal  qualified  their  recommendation 
by  phrases  such  as  "in  certain 
circumstances,"  "limited  use."  or  "in 
some  instances"  (e.g..  Judith  G.  Novak, 


CEO.  HCA.  Ex.  20-1191;  Tucson  Medical 
Center.  Ex.  20-141;  Camden  Clark 
Hospital.  Ex.  20-200;  East  Alabama 
Medical  Center,  Ex.  20-89:  Eliza  Coffee 
Memorial  Hospital,  Ex.  20-220).  CDC/ 
NIOSH  was  more  specific  in  that  they 
recommended  that  OSHA  should: 

*  *  *  permit  use  of  devices  for  the 
mechanical  removal  and  disposal  of  needles, 
permit  the  resheathing  of  needles  for  medical 
practices  for  which  there  are  no  alternatives 
(e.g.,  blood  gas  syringes,  blood  cultures),  and 
permit  removal  of  resheathed  needles  during 
those  procedures  that  require  it.  (Elx.  20-d34) 

In  their  post-hearing  comment  SEIU 
supported  the  approach  of  CDC/NIOSH. 
They  stated: 

SEIU  recognizes  that  certain  procedures 
require  re-capping  (e.g.,  blood  gas  analysis). 
We  suppori  the  position  of  NIOSH  that  re- 
capping should  be  permitted  in  those 
instances  where  there  is  no  alternative  and 
re-capping  is  required  by  a  specific  medical 
procedure.  In  those  cases,  mechanical 
devices  should  t>e  used  to  assist  in  re-capping 
and  to  reduce  the  likelihood  of  needlestick 
injuries.  (Ex.  299) 

After  considering  these  comments,  the 
Agency  concluded  that  it  is  correct  in 
the  belief  that  recapping  or  removal 
should  not  be  acceptable  as  a  general 
practice,  however,  certain  situations 
exist  where  these  actions  are  necessary. 
Therefore,  paragraph  (d)(2)(vii)(A)  of  the 
fmal  standard  requires  that 
contaminated  needles  and  other 
contaminated  sharps  shall  not  be 
removed  or  recapped^unTesis  the 
employer  can  demonstrate  that  no 
alternative  is  feasibli^or thatlsuch 
action  is  required  by  aSp^cific  medical 
procedure.  In  addition,  parkcraph 
(d)(2)(vii)(B)  stipulates  that  iuch 
recapping  or  needle  removal  must  be 
accomplished  through  the  use  of  a 
mechanical  device  or  one-handed 
technique. 

Some  sharps  are  not  disposable  and 
are  intended  to  be  reprocessed  and 
reused,  for  example,  some  large  bore 
needles,  scalpels,  and  saws  (Norwood 
Hospital.  Ex.  20-967;  UCSD  Medical 
Center,  Ex.  20-156).  Even  though  these 
items  are  reusable,  they  pose  the  same 
percutaneous  exposure  hazard  as 
disposable  sharps  and  must  be 
contained  in  a  manner  that  eliminates  or 
minimizes  this  hazard  until  they  are 
reprocessed.  Since  contaminated  sharps, 
whether  reusable  or  disposable,  present 
the  identical  hazard,  the  containers  into 
which  they  are  placed  need  to  possess 
the  same  characteristics.  Therefore, 
paragraph  (d)(2)(viii)  requires  that 
immediately  or  as  soon  as  possible  after 
use.  contaminated  reusable  sharps  shall 
be  placed  in  appropriate  containers  until 
properly  reprocessed.  These  containers 
must  be:  (A)  puncture-resistant;  (B) 


labeled  or  color-coded  in  accordance 
with  this  standard;  (C)  leakproof  on  the 
sides  and  bottom;  and  (D)  in  accordance 
with  the  requirements  set  forth  in 
paragraph  (d)(4)(ii)(E). 

Puncture-resistance  prevents  the 
sharps  from  penetrating  the  container 
and  protruding  from  the  sides  while 
labeling  or  color-coding  warns 
employees  of  the  containers'  hazardous 
contents.  Requiring  the  containers  to  be 
leakproof  on  the  sides  and  bottom 
prevents  any  residual  liquids  from 
penetrating  to  the  exterior  where  it 
would  present  the  possibility  of 
employee  exposure  and  environmental 
contamination.  These  three 
characteristics  are  also  required  of 
containers  used  for  the  discarding  of 
contaminated  sharps  and  a  more 
detailed  discussion  of  the  rationale 
behind  these  requirements  can  be  found 
under  paragraph  (d)(4)(iii)(A)(7).  The 
fourth  required  characteristic  stipulates 
that  the  containers  must  be  in 
accordance  with  the  provisions  of 
paragraph  (d)(4)(ii)(E)  of  this  standard. 
This  paragraph  states  that  reusable 
sharps,  that  are  contaminated  with 
blood  or  other  potentially  infectious 
materials  shall  not  be  stored  or 
processed  in  a  manner  that  requires 
employees  to  reach  by  hand  into  the 
containers  where  these  sharps  have 
been  placed.  By  eliminating  the  need  for 
employees  to  reach  into  containers 
holding  contaminated  sharps,  the 
chance  of  percutaneous  injury  and  its 
associated  risk  of  disease  transmission 
is  reduced. 

Containers  for  reusable  sharps  have 
not  been  required  to  be  closable  as  is 
required  for  containers  for  disposable 
sharps.  It  is  anticipated  that  the 
containers  used  for  collecting  and 
holding  reusable  sharps  will, 
themselves,  be  reusable.  As  such, 
paragraph  (d)(4)(iii)(A)(4)  under 
"Contaminated  Sharps  Discarding  and 
Containment"  stipulates  that  reusable 
containers  (containing  contaminated 
sharps)  shall  not  be  opened,  emptied,  or 
cleaned  manually  or  in  any  other 
manner  which  would  expose  employees 
to  the  risk  of  percutaneous  injury. 

While  there  is  no  documented 
evidence  showing  transmission  of  HIV 
by  environmental  surfaces,  there  is 
evidence  that  surface  contamination  is  a 
mode  of  HBV  transmission.  As  stated  in 
Laboratory  Safety:  Principles  and 
Practices: 

Hepatitis  transmission,  especially  type  B 
hepatitis,  can  occur  by  indirect  means  via 
common  environmental  surfaces  in  a 
laboratory,  such  as  test  tubes,  laboratory 
benches,  laboratory  accessories,  and  other 
surfaces  contaminated  with  infectious  blood, 
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labeled  or  color-coded  in  accordance 
with  this  standard;  (C)  leakproof  on  the 
sides  and  bottom:  and  (D)  in  accordance 
with  the  requirements  set  forth  in 
paragraph  (d)(4)(ii)(E). 

Puncture-resistance  prevents  the 
sharps  from  penetrating  the  container 
and  protruding  from  the  sides  while 
labeling  or  color-coding  warns 
employees  of  the  containers'  hazardous 
contents.  Requiring  the  containers  to  be 
leakproof  on  the  sides  and  bottom 
prevents  any  residual  liquids  from 
penetrating  to  the  exterior  where  it 
would  present  the  possibility  of 
employee  exposure  and  environmental 
contamination.  These  three 
characteristics  are  also  required  of 
containers  used  for  the  discarding  of 
contaminated  sharps  and  a  more 
detailed  discussion  of  the  rationale 
behind  these  requirements  can  be  found 
under  paragraph  (d)(4)(iii){A)(7).  The 
fourth  required  characteristic  stipulates 
that  the  containers  must  be  in 
accordance  with  the  provisions  of 
paragraph  (d)(4)(ii](E)  of  this  standard. 
This  paragraph  states  that  reusable 
sharps,  that  are  contaminated  with 
blood  or  other  potentially  infectious 
materials  shall  not  be  stored  or 
processed  in  a  manner  that  requires 
employees  to  reach  by  hand  into  the 
containers  where  these  sharps  have 
been  placed.  By  eliminating  the  need  for 
employees  to  reach  into  containers 
holding  contaminated  sharps,  the 
chance  of  percutaneous  injury  and  its 
associated  risk  of  disease  transmission 
is  reduced. 

Containers  for  reusable  sharps  have 
not  been  required  to  be  closable  as  is 
required  for  containers  for  disposable 
sharps.  It  is  anticipated  that  the 
containers  used  for  collecting  and 
holding  reusable  sharps  will, 
themselves,  be  reusable.  As  such, 
paragraph  (d)(4)(iii)(A)(4)  under 
"Contaminated  Sharps  Discarding  and 
Containment"  stipulates  that  reusable 
containers  (containing  contaminated 
sharps)  shall  not  be  opened,  emptied,  or 
cleaned  manually  or  in  any  other 
manner  which  would  expose  employees 
to  the  risk  of  percutaneous  injury. 

While  there  is  no  documented 
evidence  showing  transmission  of  HIV 
by  environmental  surfaces,  there  is 
evidence  that  surface  contamination  is  a 
mode  of  HBV  transmission.  As  stated  in 
Laboratory  Safety:  Principles  and 
Practices:  * 

Hepatitis  transmission,  especially  type  B 
hepatitis,  can  occur  by  indirect  means  via 
common  environmental  surfaces  in  a 
laboratory,  such  as  test  tubes,  laboratory 
benches,  laboratory  accessories,  and  other 
surfaces  contaminated  with  infectious  blood. 
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serum,  secretions,  or  excretions  which  can  be 
transferred  to  the  skin  or  mucous  membranes. 
The  probability  of  disease  transmission  with 
a  single  exposure  of  this  type  may  be  remote, 
but  the  frequency  of  such  exposures  makes 
this  mech^ism  of  transmission  potentially 
an  efficient  one  over  a  long  period  of  time. 
Activities  in  laboratories  such  as  nail  biting, 
smoking,  eating,  and  a  variety  of  hand-to- 
nose,  -mouth,  and  -eye  actions  contribute  to 
indirect  transmission.  (Ex.  6-344] 

The  Agency  believes  that  this  type  of 
exposure  exists  in  any  environment 
containing  contaminated  surfaces  and  is 
not  confined  to  only  laboratories. 
Therefore,  paragraphs  (d)(2)(ix)  and 
(d)(2)(x)  of  the  final  have  been  retained 
essentially  unchanged  from  the  proposal 
in  order  to  eliminate  or  minimize  such 
indirect  transmission. 

Paragraph  (d)(2)(ix)  states  that  eating, 
drinking,  smoking,  applying  cosmetics  or 
lip  balm,  and  handling  contact  lenses 
are  prohibited  in  work  areas  where 
there  is  a  reasonable  likelihood  for 
occupational  exposure.  TJiis  prohibition 
is  supported  by  several  sources  (CDC/ 
NIH,  Ex.  6-338;  AHA,  Ex.  6-75;  National 
Committee  for  Clinical  Laboratory 
Standards,  11-159;  American  Red  Cross, 
Ex.  11-280).  The  only  change  in  this 
provision  as  opposed  to  that  originally 
contained  in  the  proposal  is  that  the 
phrase  "potential  for  occupational 
exposure"  has  been  changed  to 
"reasonable  likelihood  for  occupational 
exposure."  As  discussed  previously,  this 
substitution  for  the  word  "potential"  is 
consistent  throughout  this  document  and 
has  been  implemented  for  the  purpose  of 
clarification. 

St.  Vincent  Hospital  and  Medical 
Center  inquired  whether  the  prohibition 
on  application  of  cosmetics  extended  to 
applying  hand  cream  in  these  areas, 
particularly'when  considering  that 
frequent  Handwashing  and/or  glove 
usage  may  lead  to  chapped,  irritated 
hands  in  some  individuals  (Ex.  20-524). 
Hand  cream  application  is  permitted 
provided  hands  are  thoroughly  washed 
immediately  prior  to  application.  It 
should  be  noted,  however,  that  a 
workshop  report  submitted  by  the 
Northwest  Center  for  Occupational 
Health  and  Safety  contained  a 
statement  of  direct  concern  relative  to 
use  of  hand  creams  and  gloves.  It  stated: 

Information  presented  by  Dr.  T.  Lowe  of 
the  Food  and  Drug  Administration  (FDA)  at 
the  Fourth  Conference  on  Occupational 
Hazards  to  Health  Care  Workers  (University 
of  Washington,  May  1989)  addressed  not  only 
the  FDA's  current  efforts  to  establish  efficacy 
criteria  for  latex  surgical  and  examination 
gloves,  but  also  noted  the  significant 
deterioration  of  such  gloves  when  exposed  to 
petroleum-based  lubricants.  This  was  new 
information  to  most  participants  at  the 
Conference  and  illustrates  an  added 


dimension  of  barrier  protection,  the 
degradation  of  performance  which  may  be 
caused  by  contact  with  other  materials,  such 
as  disinfectants,  cleaning  materials  and 
lubricants.  (Ex.  20-526) 

Therefore,  when  hand  creams  are 
utilized,  particular  attention  should  be 
directed  to  the  cream's  formulation  and 
the  effect  it  has  on  barrier  properties  of 
the  gloves. 

Several  participants  associated  with 
ambulance  services  commented  that  the 
prohibition  on  eating  and  drinking  in  the 
work  area  could  present  a  problem  if 
"work  area"  is  interpreted  to  include  the 
cab  of  an  ambulance  (Mercy 
Ambulance,  Tr.  10/20/89,  p.832; 
American  Ambulance  Association,  Tr. 
1/17/90,  p.884-885;  Professional 
Ambulance  Inc.,  Ex.  20-2758;  Campbell- 
Superior  Ambulance  Service,  Ex.  20- 
2647A).  Ms.  Jeanne  Herson  of  the 
American  Ambulance  Association 
testified: 

*  *  *  In  active  system  status  management 
plans,  which  is  now  currently  used  in  many 
cities,  ambulances  are  not  based  in  stations 
but  are  constantly  roving  in  areas  which 
statistically  have  the  highest  incidence  of 
calls.  This  system  allows  for  quicker 
response  times  than  otherwise  would  be 
achieved.  In  these  circumstances  ambulance 
workers,  paramedics,  and  EMTs  are  often 
confined  for  long  periods  of  time  in  the  cab  of 
the  ambulance.  In  times  of  heavy  call  volume 
the  worker  may  not  have  a  chance  to  take  a 
break  for  f^od.  A  clear  definition  that  the  cab 
is  exempt  k  needed.  (Tr.  1/17/90,  pp.884-885) 

In  his  testimony,  Scott  Bradley  of 
Mercy  Ambulance  supported  the 
comment  that  employees  of  ambulance 
services  may,  as  a  result  of  a  high 
volume  of  calls,  be  too  busy  to  suspend 
service  in  order  to  eat  or  drink  (Tr.  10/ 
20/89,  p.832).  However,  both  hearing 
participants  also  stated  that  the 
potential  exists  for  contamination  of  the 
cab  area  if  an  employee  entered  the  cab 
while  wearing  contaminated  clothing. 
Ms.  Herson  testified: 

1  think  that  if  they  had  blood  on  their 
clothing  and  did  not  change  it  and  went  back 
into  the  cab  the  potential  exists.  I  think  that 
that  could  be  removed  by  writing  policies, 
procedures  and  standard  operating 
procedures  that  that  did  not  happen,  that  they 
were  to  change  their  clothing  if  they  were 
exposed.  We  want  them  to  change  their 
clothing  if  they've  got  blood  on  their  clothing. 
That  could  be  written  in.  The  potential  there 
exists.  (Tr.  1/17/90,  pp.903-904) 

Addressing  the  same  issue,  Mr.  Brady 
stated: 

When— our  company  policy  is  that  when 
an  employee  is  exposed  and  the  blood — and 
the  universal  precautions  do  not  protect  the 
employee,  the  employee  is  released  from  duty 
or  given  time  to  clean  up  and  change  uniform. 
(Tr.  10/20/89,  p.B42) 


64119 


The  Agency  interprets  this  testimony 
as  demonstrating  that  ambulance 
services  find  it  feasible  and,  in  fact, 
support  an  employee's  changing 
contaminated  clothing  prior  to  entering 
the  cab  and  resuming  duties. 

With  regard  to  delineating  what 
constitutes  the  "work  area"  of  an 
ambulance,  the  Agency  asked  Mr.  Brady 
if  the  cab  is  generally  separate  from  the 
area  where  the  patient  would  be 
transported.  In  response,  Mr.  Brady 
stated: 

Yes,  it  is.  Currently,  there  are  three  types  of 
vehicles  used  in  our  industry.  Type  1,  Type  2 
and  Type  3. 

Type  1  being  a  pick-up  type  cab  with  a  box 
in  the  back.  Type  2  being  a  normal  van 
chassis,  you  would  have  like  a  conversion 
van.  and  Type  3  is  a  cab.  van-type  cab  on  the 
front  with  a  l>ox  on  the  back.  All  of  them,  fo 
my  knowledge,  right  now  are  under  federal 
KKK-1822(b)  requirements,  require  that  the 
cab  and  the  patient  area  have  some  method 
of  closing  the — separating  those  two  areas. 
So.  there  is  a  door,  usually  an  opening  or 
something,  and  a  door  that  can  be  closed  to 
separate  the  two  areas.  (Tr.  10/20/89.  p.841) 

Ms.  Herson  also  testified  that  the  cab 
and  patient  area  are  separated, 
permitting  limited  patient  contact  and 
then  only  with  difficulty  (Tr.  1/17/90. 
p.904). 

Reviewing  the  testimony,  the  Agency 
recognizes  that  circumstances  could 
arise  which  would  require  employees  to 
remain  in  ambulances  for  extended 
periods  of  time.  It  is  not  the  Agency's 
intent  to  prohibit  these  employees  from 
eating  or  drinking  during  such  extended 
periods.  Therefore,  eating  and  drinking 
in  ambulance  cabs  is  permitted  under 
the  final  standard  provided  the 
employer  has  implemented  procedures 
to  permit  employees  to  wash  up  and 
change  contaminated  clothing  prior  to 
entering  the  cab.  In  addition,  employers 
must  prohibit  the  consumption, 
handling,  storage,  and  transport  of  food 
and  drink  in  the  rear  of  the  vehicle.'Such 
procedures  ensure  that  patients  and 
contaminated  material  remain  in  the 
rear  area  of  the  vehicle  (behind  the 
separating  partition). 

Consistent  with  the  above  provision, 
OSHA  has  required,  in  paragraph 
(dj{2)(x),  that  food  and  drink  shall  not 
be  kept  in  refrigerators,  freezers, 
shelves,  or  cabinets,  or  on  countertops 
or  benchtops  where  blood  or  other 
potentially  infectious  materials  are 
present.  In  addition  to  contamination  of 
the  mucous  membranes  of  the  mouth, 
one  must  consider  that  food  and 
beverage  containers  may  also  become 
contaminated,  resulting  in  unsuspected 
contamination  of  the  hands. 
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In  the  proposal,  food  and  drink  were 
also  not  permitted  to  be  stored  in  "other 
areas  of  possible  contamination." 
Verdugo  Hills  Hospital  (Ex.  20-573)  felt 
that  this  phrase  was  so  broad  that  it 
was.  in  reality,  meaningless.  Although  it 
is  not  OSHA's  intent  to  prohibit 
employees  from  keeping  their  lunch  in  or 
on  their  desk  or  other  such  areas,  this 
phrase  could  be  misinterpreted  and 
thereby  severely  restrict  where 
consumables  may  be  kept.  However,  the 
Agency  does  not  want  food  and  drink  to 
be  kept  in  areas  where  it  or  its 
packaging  may  be  contaminated  through 
processes  such  as  leakage/spilling  of 
specimen  containers,  contact  with 
contaminated  items,  or  performance  of 
activities  (e.g.,  lab  analysis)  that  could 
generate  splashes,  sprays,  or  droplets  of 
blood  or  other  potentially  infectious 
materials.  Therefore,  for  the  purpose  of 
clarificatiun,  the  phrase  "other  areas  of 
possible  contamination"  has  been 
eliminated  in  favor  of  the  more  specific 
statement  "on  countertops  or 
benchtops." 

Paragraph  (d](2)(xi]  requires  that  all 
procedures  involving  blood  or  other 
potentially  infectious  materials  shall  be 
performed  in  such  a  manner  as  to 
minimize  splashing,  spraying,  spattering, 
and  generation  of  droplets  of  these 
substances.  This  requirement  will  not 
only  decrease  the  chances  of  direct 
employee  exposure  through  means  such 
as  spraying  into  the  eyes  of  splashing 
onto  the  face  or  arms,  but  will  also 
reduce  contamination  of  surfaces  (e.g., 
benchtops,  instruments)  in  the  general 
work  area. 

The  term  "aerosolization,"  which  was 
contained  in  this  provision  in  the 
proposal,  has  been  replaced  will) 
"generation  of  droplets."  Aerosdls  are 
solid  or  liquid  particles,  ranging  in  size 
from  submicrometer  to  multi- 
micrometer,  which  are  suspended  in  a 
gas.  This  suspension  can  last  from  a  few 
seconds  to  a  day  or  more.  In  their 
testimony  and  written  submissions.  Dr. 
Don  Jewett  and  Ms.  Patricia  Heinsohn  of 
the  University  of  California  at  San 
Francisco,  presented  the  results  of 
preliminary  research  that  they  have 
been  conducting  regarding  the 
generation  of  blood-containing  aerosols 
during  orthopaedic  surgery.  Their 
studies  indicate  that  inspirable  aerosols 
containing  hemoglobin  (the  marker  used 
to  determine  the  presence  of  blood)  are 
produced  by  power  tools  used  during 
surgical  procedures.  Dr.  Jewett  and  Ms. 
Heinsohn  go  on  to  discuss  their  recovery 
of  blood-containing  aerosols  in  personal 
breathing  zone  samples  collected  during 
actual  hip  replacement  operations;  the 
results  of  other  researchers  which 


indicate  recovery  of  viable  HIV  from 
known  HIV-positive  blood/tissue  in 
some,  but  not  all,  aerosols  generated  by 
surgical  power  tools,  lasers,  and 
electrocautery  devices;  the  ability  of  a 
number  of  other  viruses^o  be 
transmitted  by  aerosols;  the  possibihty 
of  infection  through  alveolar  deposition 
of  blood-containing  aerosols;  and 
quantification  of  risk  of  infection  by 
calculating  the  number  of  Tissue  Culture 
Infective  Doses  (TCID)  contained  in 
their  air  samples.  Utilizing  this 
information,  they  conclude  that  a 
potential  respiratory  hazard  exists  with 
the  inhalation  of  blood-containing 
aerosols  and  that  inhalation  exposure 
must  be  controlled.  A  few  other 
commenters  supported  this  viewpoint 
(AFSCME.  Ex.  297;  Dr.  Gerald  Johnson. 
Tr.  1/12/90,  pp.508-509). 

However,  a  number  of  other 
participants  commented  that  respiratory 
protection  against  aerosols  did  not 
appear  to  be  warranted  (CDC — Dr. 
Steven  Hadler,  Tr.  9/14/89,  p.21  &  p.80; 
CDC/NIOSH,  Ex.  20-634;  AHA,  Ex.  20- 
352;  AORN,  Ex.  20-882;  Medical  Arts 
Laboratory,  Ex.  20-638;  Abington 
Memorial  Hospital,  Ex.  20-943; 
Association  for  Practitioners  in  Infection 
Control— National,  Ex.  20-1118;  The 
Cleveland  Clinic  Foundation,  Ex.  20-563; 
Society  of  Hospital  Epidemiologists  of 
America,  Ex.  20-1002;  VA— Hines, 
Illinois,  Ex.  20-961).  During  his 
testimony.  Dr.  Stephen  Hadler  of  the 
Centers  for  Infectious  Diseases  at  CDC 
stated: 

*  *  *  Although  there  has  been  concern 
about  potential  infectivity  of  aerosols 
generated  by  dental,  medical,  and  laboratory 
equipment,  HBV  has  not  been  detected  in 
such  aerosols,  and  risk  is  posed  primarily  by 
large  particles  of  "spatter"  that  travel  only 
short  distances.  (Tr.  9/14/89,  p.21) 

Later,  in  response  to  questioning.  Dr. 
Edward  Baker  of  NIOSH  stated: 

*  *  *  There  have  been  no  documented 
cases  in  the  literature,  to  the  best  of  our 
knowledge,  of  HIV  transmission  via  aerosols. 
Furthermore,  there  have  been  studies 
designed  to  culture  aerosols  and  these 
viruses,  both  HIV  and  HBV  have  not  been 
isolated. 

To  the  best  of  our  knowledge,  •  *  *  there 
have  been  no  cases,  either  of  transmission  or 
of  clear  evidence  of  exposure.  (Tr.  9/14/89, 
p.80) 

CDC/NIOSH  expands  on  this  stance  in 
their  written  comment  which  goes  on  to 
say:  (Ex.  20-634) 

Aerosols  are  not  known  to  present  a  risk  of 
transmission  of  bloodbome  pathogens  in  the 
healthcare  environment.  There  are  no  known 
instances  in  which  bloodbome  pathogens 
have  been  transmitted  to  workers  by  way  of 
respirable  particles  generated  during  medical 
procedures,  nor  are  other  instances  known  in 


which  airborne  particulates  containing 
bloodbome  pathogens  have  presented  a  risk 
to  healthcare  workers.  Therefore,  use  of 
respirators  for  protection  against  bloodbome 
pathogens  is  not  recommended. 

The  possibility  that  healthcare  workers 
might  be  infected  via  inhalation  of 
aerosolized  bloodbome  pathogens  has  been 
investigated,  focusing  on  hepatitis  B.  Almeida 
et.  al.  [1971)  reported  possible  airborne 
spread  of  hepatitis  B  in  a  dialysis  unit 
following  a  spill  of  HBsAC-posilive  blood. 
However,  experimental  studies  [MRC  1975) 
using  tracer  organisms  [Bacillus  Globigii 
spores  and  T3  phage)  in  a  simulated  dialysis 
unit  suggested  that  aerosolization  was  not  a 
probable  route  of  transmission.  Neither  blood 
nor  HBsAG  could  be  delected  in  air  samples 
collected  in  dialysis  units  [Peterson  et.  al. 
1976)  or  during  dental  procedures  (Peterson 
et.  al.  1979).  The  Immunization  Practices 
Advisory  Committee  (ACIP 1985]  did  not 
mention  inhalation  of  aerosols  in  their 
discussion  of  the  modes  of  transmission  of 
HBV  in  healthcare  settings.  The  current 
opinion  of  experts  is  that,  while  aerosol 
transmission  is  a  theoretical  possibility,  it 
does  not  contribute  measurably  to 
occupational  transmission  of  HBV.  which  is 
attributed  to  direct  blood  exposure  or 
contamination  of  environmental  surfaces 
[Peterson  1980;  Favero  1987, 1989). 

Splattering  of  blood  onto  skin  or  mucous 
membranes  is  a  recognized  mode  of 
transmission  of  hepatitis  B.  Protection  of  the 
mucous  membranes  of  the  face  and  upper 
respiratory  tract  against  large  droplet 
spattering  is  needed.  As  required  by  OSHA  in 
this  draft  rule,  glasses,  goggles,  face  shields, 
and  surgical  masks,  alone  or  in  combination 
as  appropriate  to  the  task  being  performed, 
can  provide  that  protection. 

Some  workers  have  requested  and  some 
employers  have  attempted  to  provide 
respiratory  protection  against  possible 
inhalation  exposure  to  bloodbome  pathogens 
in  healthcare  workplaces.  Some 
manufacturers  and  suppliers  of  surgical 
masks  have  responded  to  these  potential 
markets  with  sales  programs  implying  that 
surgical  masks  offer  respiratory  protection. 
Reported  filtering  efficiencies  of  the  mask 
material  are  sometimes  offered  as  evidence 
that  a  product  offers  respiratory  protection. 

Surgical  masks,  designed  and  approved  for 
use  in  the  healthcare  industry,  including  use 
in  sterile  environments,  were  not  designed  or 
approved  as  respiratory  protective  devices.    • 
The  minimal  testing  specifications  for 
surgical  masks  do  .not  appear  to  measure 
filter  efficiency  accurately,  precisely,  or 
reproducibly,  and  do  not  require  face  fit 
testing.  Whatever  the  filtering  efficiencies  of 
the  mask  material,  most  surgical  masks  do 
not  form  an  occlusive  seal  to  the  face  and 
therefore  are  not  expected  to  be  efficient 
respiratory  protective  devices.  However,  as 
previously  stated,  respirators  are  not 
recommended  for  protection  against 
bloodbome  disease  because  there  is  no 
evidence  that  bloodbome  pathogens  can  be 
or  have  been  transmitted  in  the  healthcare 
workplace  by  the  respiratory  route. 

In  addition  to  comments 
recommending  control  of  aerosol 
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which  airborne  particulates  containing 
bloodbome  pathogens  have  presented  a  risk 
to  healthcare  workers.  Therefore,  use  of 
respirators  for  protection  against  bloodbome 
pathogens  is  not  recommended. 

The  possibility  that  healthcare  workers 
might  be  infected  via  inhalation  of 
aerosolized  bloodbome  pathogens  has  been 
investigated,  focusing  on  hepatitis  B.  Almeida 
et.  al.  (1971)  reported  possible  airborne 
spread  of  hepatitis  B  in  a  dialysis  unit 
following  a  spill  of  HBsAG-posilive  blood. 
However,  experimental  studies  |MRC  1975) 
using  tracer  organisms  (Bacillus  Globigii 
spores  and  T3  phage)  in  a  simulated  dialysis 
unit  suggested  that  aerosolization  was  not  a 
probable  route  of  transmission.  Neither  blood 
nor  HBsAG  could  be  detected  in  air  samples 
collected  in  dialysis  units  [Peterson  et.  al. 
1976)  or  during  dental  procedures  (Peterson 
et.  al.  1979).  The  Immunization  Practices 
Advisory  Committee  (ACIP 1985]  did  not 
mention  inhalation  of  aerosols  in  their 
discussion  of  the  modes  of  transmission  of 
HBV  in  healthcare  settings.  The  current 
opinion  of  experts  is  that,  while  aerosol 
transmission  is  a  theoretical  possibility,  it 
does  not  contribute  measurably  to 
occupational  transmission  of  HBV.  which  is 
attributed  to  direct  blood  exposure  or 
contamination  of  environmental  surfaces 
[Peterson  1980;  Favero  1987, 1989|. 

Splattering  of  blood  onto  skin  or  mucous 
membranes  is  a  recognized  mode  of 
transmission  of  hepatitis  B.  Protection  of  the 
mucous  membranes  of  the  face  and  upper 
respiratory  tract  against  large  droplet 
spattering  is  needed.  As  required  by  OSHA  in 
this  draft  rule,  glasses,  goggles,  face  shields, 
and  surgical  masks,  alone  or  in  combination 
as  appropriate  to  the  task  being  performed, 
can  provide  that  protection. 

Some  workers  have  requested  and  some 
employers  have  attempted  to  provide 
respiratory  protection  against  possible 
inhalation  exposure  to  bloodbome  pathogens 
in  healthcare  workplaces.  Some 
manufacturers  and  suppliers  of  surgical 
masks  have  responded  to  these  potential 
markets  with  sales  programs  implying  that 
surgical  masks  offer  respiratory  protection. 
Reported  filtering  efficiencies  of  the  mask 
material  are  sometimes  offered  as  evidence 
that  a  product  offers  respiratory  protection. 

Surgical  masks,  designed  and  approved  for 
use  in  the  healthcare  industry,  including  use 
in  sterile  environments,  were  not  designed  or 
approved  as  respiratory  protective  devices.    • 
The  minimal  testing  specifications  for 
surgical  masks  do  not  appear  to  measure 
filter  efficiency  accurately,  precisely,  or 
reproducibly,  and  do  not  require  face  fit 
testing.  Whatever  the  filtering  efficiencies  of 
the  mask  material,  most  surgical  masks  do 
not  form  an  occlusive  seal  to  the  face  and 
therefore  are  not  expected  to  be  efficient 
respiratory  protective  devices.  However,  as 
previously  stated,  respirators  are  not 
recommended  for  protection  against 
bloodbome  disease  because  there  is  no 
evidence  that  bloodbome  pathogens  can  be 
or  have  been  transmitted  in  the  healthcare 
workplace  by  the  respiratory  route. 

In  addition  to  comments 
recommending  control  of  aerosol 


exposure  and  those  that  stated  aerosols 
do  not  present  a  hazard,  others 
expressed  concern  over  aerosols  and 
some  of  them  suggested  that  more 
research  would  have  to  be  performed  to 
accurately  assess  the  risk  (Northwest 
Center  for  Occupational  Health  and 
Safety,  Ex.  20-526;  Hoffmann-LaRoche 
Inc.,  Ex.  20-291;  Roche  Biomedical 
Laboratories,  Ex.  20-1157:  American 
Biological  Safety  Association,  Ex.  241; 
Lutheran  General  Hospitals,  Park  Ridge 
and  Chicago,  Ex.  20-655).  More 
specifically,  the  American  Biological 
Safety  Association  stated: 

In  most  situations,  aerosols  do  not  appear 
to  present  a  risk  of  transmission  of 
bloodbome  diseases,  however,  there  are 
some  high  energy  devices  which  may  produce 
respirable  aerosols.  Although  evidence  is 
inconclusive,  preliminary  results  from 
researchers  at  the  University  of  California 
San  Francisco  suggest  the  possibility  that 
cell-free  human  immunodeficiency  virus 
(HIV)  may  be  present  in  blood-containing 
aerosols  generated  during  some  surgical 
procedures.  Examples  of  Such  devices  include 
the  use  of  bone  saw  and  a  laser.  Additional 
studies  are  needed  to  assess  the  risk  to 
employees  in  such  areas,  and  to  recommend 
appropriate  respiratory  protection.  (Ex.  241) 

With  reference  to  the  clinical  laboratory 
setting,  Roche  Biomedical  Laboratories 
commented: 

*   '  *  It  is  acknowledged  that  little 
research  has  been  done  regarding  aerosol 
production  from  routine  clinical  laboratory 
procedures.  These  procedures  as  a  whole 
should  pose  little  potential.  However,  the 
ones  that  do  have  the  greatest  potential 
which  are  commonly  performed  throughout 
the  clinical  laboratory  industry  should  be 
identified  and  evaluated  by  NIOSH.  Until 
such  lime,  "aerosol"  should  not  be  used  in  the 
same  context  as  splatters  and  splashes.  (Ex. 
20-1157) 

The  topic  ofj^|osols"  has  undergone 
careful  revi^^y  the  Agency.  The 
information  provided  by  Dr.  Jewett  and 
Ms.  Heinsohn  is  disquieting  to  OSHA, 
however,  the  Agency  lacks  sufficient 
information  in  some  important  areas 
which  it  feels  must  be  obtained  before  it 
can  require  employers  to  control 
exposures  to  aerosols.  For  example,  it 
may  be  inappropriate  to  assume  that 
transmission  of  HIV  and  HBV  may  be 
analogous  to  other  viruses  transmitted 
by  the  airborne  route.  While  Dr.  Jewett 
and  Ms.  Heinsohn  cite  evidence  of  HIV 
viability  in  aerosols,  CDC  and  NIOSH 
stated  that  they  are  unaware  of  research 
indicating  viability  of  these  viruses  in 
aerosols.  Also,  the  proportional 
relationship  between  TCID  and  the  dose 
necessary  to  result  in  human  infection 
through  inhalation  is  not  known.  In  a 
written  supplementary  statement  to  his 
testimony,  Hr.  Jewett  stated: 


It  should  be  noted  that  it  is  not  known  how 
many  TCID  are  necessary  to  infect  a  human 
by  any  route,  including  recognized  routes  of 
transmission.  With  respect  to  SIV  (Simian 
Immunodeficiency  Virus)  a  dose  less  than 
one  TCID  (less  than  that  which  will  infect  a 
tissue  culture)  can  infect  a  macaque  monkey. 
The  minimal  infectious  dose  of  HIV  in 
humans  is  not  known,  but  is  likely  to  be  very 
small.  Some  think  that  only  a  single  HIV  can 
be  infective  [23).  (Ex.  269) 

Aerosols  of  blood  can  be  generated  by  a 
number  of  processes  in  the  healthcare 
setting.  In  addition  to  the  use  of  surgical 
power  tools,  aerosols  can  result  from 
activities  such  as  removal  of  the  rubber 
tops  from  evacuated  blood  collection 
tubes,  blood  spills,  and  automatic 
pipetting  instruments.  Assuming  a 
"worst  case"  of  single  virion  infectivity 
and  knowing  the  capability  of  minute 
aerosols  to  remain  suspended  in  air  and 
therefore  spread  widely  throughout  a 
facility,  respiratory  protection  would  be 
necessary  for  essentially  every  person 
within  the  facility.  However,  if  such  a 
situation  were  true,  the  Agency  would 
expect  seroconversion  rates  to  be 
drastically  increased  among  those 
exposed;  but  this  does  not  appear  to  be 
the  case.  However,  even  if  the 
controversy  over  respiratory  protection 
for  aerosols  were  settled,  questions 
would  remain  regarding  what 
concentration  of  blood-containing 
aerosol  sliould  trigger  its  use  and  what 
monitoring  should  be  done  to  ensure 
exposures  do  not  exceed  this  level. 

The  hierarchy  of  controls  provision, 
paragraph  (d)(2)(i),  of  this  standard 
requires  employers  to  implement 
engineering  controls  and  work  practices 
prior  to  relying  on  personal  protective 
equipment  for  protecting  employees 
against  exposure. 

In  their  post-hearing  comment.  Dr. 
Jewett  and  Ms.  Heinsohn  state  that  they 
know  of  no  effective  engineering 
controls  to  address  aerosol  exposure. 
Specifically,  Ms.  Heinsohn  commented: 

We- know  of  no  engineering  controls  and 
physical  containment  devices  which  can 
effectively  prevent  breathing  zone 
contamination  in  the  operating  room  which 
can  allow  surgeons  and  others  the  close 
patient  contact  required.  The  suction  tube 
held  at  the  operative  site  throughout  each 
operation  was  clearly  ineffective  in  capturing 
the  aerosols  generated.  Administrative 
controls  are  not  feasible:  the  surgeons,  first 
assistants,  and  other  personnel  finish  the 
procedures  they  start.  Respiratory  protection 
remains  as  the  m^st  viable  control  measure. 
(Ex.  269)  jT 

At  the  San  Francisco  hearings,  however. 
Dr.  Gerald  Johnson  presented  an 
electrosurgical  pencil  equipped  with  a 
sheath  surrounding  the  tip  whereby  the 
smoke  generated  during  the  use  of  the 
pencil  was  evacuated  throiigh  the 


sheath's  suction  ports.  While  the  device 
Dr.  Johnson  presented  was  his  personal 
property,  he  had  sold  the  design  to  a 
manufacturer  who  was,  at  the  time  of 
the  hearings,  in  the  pre-development 
phase  of  manufacture.  Dr.  Johnson  also 
testified  that  he  had  read  that  similar 
integral  evacuators  for  surgical  lasers 
were  planned  or  were  in  the  planning 
stages  but  he  did  not  know  of  any  that 
were  commercially  available  at  that 
time  (Tr.  1/12/90,  p.521).  In  response  to 
a  question  from  the  OSHA  panel.  Dr. 
Jewett  stated: 

*  *  *  I  fully  expect  that  there  will  be 
studies  in  which  the  power  tools  themselves 
would  be  changed  to  possibly  reduce  the 
amount  of  aerosol  generated.  That  methods 
of  trapping  the  aerosol  near  the  source  can 
also  be  devised  and  so  my  comment  (that 
surgical  power  tool  users  should  be  wearing 
respirators)  applies  only  to  the  present 
situation  in  which  we  are  using  the  power 
tools  that  we  have  tested  and  the  data  that 
we  have  *  *  *.  (Tr.l/9/lO.  p.l02)  '[Bracketed 
information  added  by  OSHA) 

OSHA  is  not  aware  of  specific 
engineering  controls  and  work  practices 
that  are  currently  available  to  address 
control  of  aerosols.  If  such  controls  are 
available,  the  question  remains  as  to 
what  airborne  concentration  of  blood- 
containing  aerosol  they  should  be 
designed  to  achieve.  I 

With  regard  to  the  respiratory 
protective  devices  themselves,  the 
Northwest  Center  for  Occupational 
Health  and  Safety  discusses  several 
areas  that  need  further  investigation. 
They  state: 

High  priority  should  be  given  to  research  to 
characterize  the  respirable  and  non- 
respirable  airborne  particles  that  are 
generated  during  various  medical  procedures 
and  to  determine  whether  these  particles 
present  a  risk  of  infection.  Research  is  also 
needed  to  determine  the  permeability  and 
penetration  of  body  fluids  or  resuspension  of 
body  fluids  through  surgical  masks.  Current 
performance  standards  for  industrial 
respirators  should  be  evaluated  for 
appropriateness  of  application  to  surgical 
masks.  Minimal  performance  criteria  should 
be  established  for  surgical  masks,  with 
particular  emphasis  on  face  seal  leakage 
criteria.  (Ex.  20-526) 

In  addition  to  the  concerns  about 
surgical  masks  registered  in  the  above 
statement,  OSHA  also  lacks  information 
on  the  appropriateness  of  face  mask 
respirators  in  the  healthcare  setting  (e.g.. 
their  impact  on  the  vision  of  the  surgeon 
and/or  speech  communication  between 
operating  staff,  ability  of  particular 
respirators  and/or  filter  cartridges  to 
provide  proper  protection,  etc.). 

As  stated  previously,  the  information 
presented  by  Dr.  Jewett  and  Ms. 
Heinsohn  suggests  the  potential  for 
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airborne  transmission  may  exist. 
Conversely.  CDC  and  NIOSH.  both 
recognized  experts  in  their  respective 
fields,  have  stated  that  there  are  no 
cases  traceable  to  airborne 
transmission.  These  conflicting  opinions, 
coupled  with  the  aforementioned  lack  of 
information,  prevent  OSHA  from 
formulating  a  firm  scientific  opinion  on 
this  matter.  Consequently,  the  Agency 
does  not  beheve  it  is  justified  in 
pursuing  regulation  of  aerosols  at  the 
current  time.  However,  OSHA  does 
believe  that  airborne  transmission  of 
these  viruses  through  blood-containing 
aerosols  needs  to  be  thoroughly 
investigated  with  particular 
consideration  being  given  to 
independent  research  currently  being 
conducted.  Therefore,  the  Agency  will 
refer  these  matters  to  NIOSH  for  further 
study.  If  their  findings  indicate  that 
respiratory  protection  against  aerosol 
exposure  is  warranted,  the  final 
standard  can  be  amended  after 
appropriate  rulemaking  on  the  issues 
discussed  above. 

Paragraph  (d)(2)(viii)  of  the  proposal 
stated  that  mouth  pipetting/suctioning 
would  be  prohibited.  This  provision 
remains  unchanged  in  paragraph 
(d){2)(xii)  of  the  final  regulation.  The  use 
of  cotton  plugs  or  other  barriers  does 
little  to  reduce  the  hazards  of  mouth 
"pipetting.  Even  a  technician  who  is 
skilled  in  mouth  pipetting  may 
inadvertently  suck  blood  or  other 
potentially  infectious  materials  into  the 
mouth  which  could  result  in  bloodbome 
pathogens  coming  into  contact  with  the 
mucous  membranes  of  the  mouth  as  well 
as  any  blisters,  cuts,  abrasions,  or  other 
lesions  in  the  mouth  or  on  the  lips. 

Paragraph  (d)(2)(xiii)  addresses  the 
employer's  obligations  when  specimens 
are  placed  in  containers.  A  similar 
provisior^  was  put  forth  in  the  proposed 
standard  under  the  housekeeping 
provisions.  Upon  review,  however,  the 
Agency  feels  that  it  is  more  appropriate 
to  include  this  type  of  requirement  under 
"Engineering  and  Work  Practice 
Controls"  because  it  is  a  work  practice 
rather  than  a  housekeeping  concern.  The 
original  provision  of  the  proposal  also 
contained  several  requirements  within 
one  paragraph.  For  clarification,  these 
requirements  have  been  separated  into 
individual  paragraphs  in  this  final 
standard. 

Paragraph  (d](2)(xiii)  of  the  final 
standard  requires  that  specimens  of 
blood  or  other  potentially  infectious 
materials  shall  be  placed  in  a  container 
which  prevents  leakage  during 
collection,  handling,  processing,  storage, 
transport,  and  shipping.  The  proposed 
standard  required  that  specimens  be 


placed  in  "leakproof '  containers  prior  to 
being  stored  or  transported.  The 
American  Hospital  Association 
commented: 

*  *  *  ITJhe  rules  distinction  between 
"leakproo/"  and  "puncture  resistant"  is 
blurred.  The  performance-based  standard  of 
"leak  resistant"  is  a  far  more  realistic  and 
appropriate  standard  for  the  health  care 
setting  *  *  *.  (Ex.  20-352)(Emphasi8  in 
original) 

This  sentiment  was  reiterated  by  Dr.  M. 
Scott  Stirton.  a  Seattle  pathologist,  who 
stated: 

*  *  *  The  use  of  "leakproof  containers  for 
all  specimens  is  again,  very  costly  and 
needless.  Only  specimens  not  in  a  closed 
container  or  those  in  a  closed  container  with 
contamination  on  the  outside  need  to  be 
placed  in  a  leakproof  container.  Throughout 
the  document,  "leakproof  should  be  changed 
to  "leak  resistant"  since  there  are  no 
"leakproof  containers,  gowns,  etc.  (Ex.  20- 
555) 

For  the  final  standard,  the  term 
"leakproof  has  been  changed  to 
"prevents  leakage  during  collection, 
handling,  processing,  storage,  transport, 
and  shipping."  The  intent  of  this 
requirement  is  to  ehminate  or  minimize 
the  possibility  of  inadvertent  employee 
contact  with  blood  or  other  potentially 
infectious  materials  which  have  leaked 
out  of  the  container,  contaminating  the 
container's  exterior  surface  and/or 
surrounding  surfaces.  The  Agency 
believes  that  this  modification  increases 
the  performance  orientation  of  the 
provision  by  permitting  more  latitude  in 
the  selection  of  containers  based  upon 
the  type  of  specimen  and  the  handling  it 
would  be  anticipated  to  undergo.  For 
example,  a  screw  top  container, 
maintained  in  an  upright  position,  would 
most  likely  prevent  leakage  during 
collection  and  processing.  However,  a 
screw  top  container  placed  on  its  side  in 
a  bin  or  envelope  for  shipping  to  an 
outside  lab  may  not  be  able  to  prevent 
leakage  of  its  contents. 

In  addition  to  preventing  leakage  of 
blood  and  other  potentially  infectious 
materials  from  containers,  employees 
must  be  warned  that  these  substances 
are  present  so  that  proper  handling 
precautions  can  be  taken.  Therefore, 
paragraph  (d)(2)(xiii)(A)  stipulates  that 
the  container  for  storage,  transport,  and 
shipping  shall  be  labeled  or  color-coded 
according  to  paragraph  (g)(l)(ii)  of  this 
standard  and  closed  prior  to  being 
stored,  transported,  or  shipped.  The 
label  or  color-coding  serves  to  alert 
those  coming  into  contact  with  the 
container  that  the  specimen  contains 
blood  or  other  potentially  infectious 
materials.  Requiring  that  the  container 
be  closed  prior  to  being  stored, 
transported,  or  shipped  assures  not  only 


that  the  specimen  will  remain  in  the 
container  if  it  is  tipped  over  or  jostled 
but  also  prevents  other  objects  (e.g. 
charts,  clothing)  from  contacting  the 
specimen  and  becoming  contaminated. 

OSHA  believes  it  is  vitally  important 
to  the  safety  of  workers  for  them  to 
know  they  may  be  handling  bloodbome 
pathogens.  For  many  facilities,  the  only 
practical  way  to  accomplish  this  is  to 
label  the  specimen  containers.  NIOSH 
supports  OSHA's  proposal  to  require 
labeling  to  alert  workers  "*  *  *  when 
handling  materials  or  containers  of 
materials  that  require  observation  of 
universal,  or  barrier  precautions."  (Dr. 
Bryan  Harden,  NIOSH.  Tr.  9/14/89,  p. 
29). 

In  general,  the  commenters  who 
considered  labeling  raised  three  major 
concerns: 

(1)  That  the  labeling  of  specimens 
HBV  or  HIV  positive  would  encourage 
employees  to  take  precautions  only 
when  handling  those  specimens  known 
to  be  infectious; 

(2)  That  the  use  of  the  biohazard  label 
on  all  containers  would  make  it  such  a 
familiar  symbol  as  to  negate  its 
effectiveness;  and 

(3)  That  the  labeling  requirement  is 
urmecessary  and,  some  noted, 
inconsistent  with  universal  precautions. 

With  regard  to  the  first  concern,  the 
American  Federation  of  State,  County, 
and  Municipal  Employees  (AFSCME) 
stated  in  their  post-hearing  brief: 

Some  commentors  have  recommended  that 
a  special  Biohazard  symbol  be  used  on 
samples  that  contain  known  bloodbome 
pathogens.  This  additional  labeling,  so  the 
argument  goes,  will  provide  workers  with 
greater  incentives  to  take  protective 
measures  above  and  beyond  those  associated 
with  universal  precautions. 

However,  we  are  concerned  that 
differential  labeling  will  encourage 
employees  to  become  lax  with  samples  that 
are  not  explicitly  marked  but  may  also  be 
infectious  (Ex.  297). 

The  University  of  Connecticut  wrote  in 
their  comment: 

*  *  *  Universal  precautions  require  that 
human  blood  and  body  fluids  always  be 
handled  using  barrier  protection.  Tentative 
Guidelines  of  the  National  Committee  for 
laboratory  Clinical  Standards  on  Protection 
of  Laboratory  Workers  from  Infectious 
Disease  Transmitted  by  Blood,  Body  Fluids, 
and  Tissue  (M2&-T.  Vol.  9  No.  1.  Jan.  1989) 
states,  "[ijmplementing  universal  precautions 
also  eliminates  the  need  for  using  specific 
warning  labels  on  specimens  obtained  from 
patients  infected  with  HBV  or  HIV  *  *  *  The 
use  of  special  labels  may  create  a  false  sense 
of  security  that  nonlabeled  blood  is  not 
infecUous  *  *  *."  (Ex.  20-191) 

OSHA  agrees  with  AFSCME.  the 
University  of  Connecticut  and  other 
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that  the  specimen  will  remain  in  the 
container  if  it  is  tipped  over  or  jostled 
but  also  prevents  other  objects  (e.g. 
charts,  clothing)  from  contacting  the 
-specimen  and  becoming  contaminated. 
OSHA  believes  it  is  vitally  important 
to  the  safety  of  workers  for  them  to 
know  they  may  be  handling  bloodbome 
pathogens.  For  many  facilities,  the  only 
practical  way  to  accomplish  this  is  to 
label  the  specimen  containers.  NIOSH 
supports  OSHA's  proposal  to  require 
labeling  to  alert  workers  "*  *  *  when 
handling  materials  or  containers  of 
materials  that  require  observation  of 
universal,  or  barrier  precautions."  (Dr. 
Bryan  Harden,  NIOSH.  Tr.  9/14/89.  p. 
29). 

In  general,  the  commenters  who  ' 
considered  labeling  raised  three  major 
concerns: 

(1)  That  the  labeling  of  specimens 
HBV  or  HIV  positive  would  encourage 
employees  to  take  precautions  only 
when  handling  those  specimens  known 
to  be  infectious; 

(2)  That  the  use  of  the  biohazard  label 
on  all  containers  would  make  it  such  a 
familiar  symbol  as  to  negate  its 
effectiveness;  and 

(3)  That  the  labeling  requirement  is 
urmecessary  and,  some  noted, 
inconsistent  with  universal  precautions. 

With  regard  to  the  first  concern,  the 
American  Federation  of  State,  County, 
and  Municipal  Employees  (AFSCME) 
stated  in  their  post-hearing  brief: 

Some  commenlors  have  reconunended  that 
a  special  Biohazard  symbol  be  used  on 
samples  that  contain  known  bloodbome 
pathogens.  This  additional  labeling,  so  the 
argument  goes,  will  provide  workers  with 
greater  incentives  to  take  protective 
measures  atrave  and  beyond  those  associated 
with  universal  precautions. 

However,  we  are  concerned  that 
differential  labeling  will  encourage 
employees  to  become  lax  with  samples  that 
are  not  explicitly  marked  but  may  also  be 
infectious  (Ex.  297). 

The  University  of  Cormecticut  wrote  in 
their  conmient: 

*  *  *  Universal  precautions  require  that 
human  blood  and  body  fluids  always  be 
handled  using  barrier  protection.  Tentative 
Guidelines  of  the  National  Committee  for 
Laboratory  Clinical  Standards  on  Protection 
of  Laboratory  Workers  from  Infectious 
Disease  Transmitted  by  Blood,  Body  Fluids, 
and  Tissue  (M2&-T,  Vol.  9  No.  1.  Jan.  1989) 
states,  "[ijmplementing  universal  precautions 
also  eliminates  the  need  for  using  specific 
warning  labels  on  specimens  obtained  from 
patients  infected  with  HBV  or  HIV  *  *  *  The 
use  of  special  labels  may  create  a  false  sense 
of  security  that  nonlabeled  blood  is  not 
infecUous  *  *  *."  (Ex.  20-191) 

OSHA  agrees  with  AFSCME.  the 
University  of  Connecticut  and  other 
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commenters  who  were  concerned  that  in 
such  a  tiered  system  of  specimen 
handling,  employees  who  fail  to  take 
precautions  with  specimens  of  unknown 
seropositivity  status  will  be  at  increased 
risk  from  those  unidentified  HIV  and 
HBV  positive  specimens.  The  purpose  of 
the  label  is  only  to  indicate  the  presence 
of  blood  or  other  potentially  infectious 
materials  in  the  specimen.  OSHA  is  not 
requiring  the  seropositivity  of  a 
particular  specimen  be  on  its  label. 

Similar  concerns  were  raised  by  other 
commenters  who  argued  that  labeling 
specimens  which  contain  blood  or  other 
potentially  infectious  materials  would 
create  a  false  sense  of  security  and/or 
result  in  a  deterioration  in  handling  of 
unlabeled  specimens,  (e.g.,  Montana 
Deaconess  Medical  Center,  Ex.  20-380; 
University  of  Connecticut  Health  Center, 
Ex.  20-191;  Michigan  Advisory 
Committee  on  Occupational  Exposure, 
Tr.  10/17/89,  p.  25). 

Several  commenters  suggested  the 
labeling  requirements  would  lead  to  too 
many  labels  in  the  workplace. 
Specifically,  the  Society  of  Hospital 
Epidemiologists  and  The  George 
Washington  University  Medical  Center 
believe  that  the  proposed  rule  would 
result  in  overlabeling  which  would 
erode  the  meaningfulness  of  the 
biohazard  symbol.  (Tr.  10/18/89,  p.  354; 
Ex.  20-1203).  Ms.  Patricia  Lynch,  a 
representative  for  the  American 
Hospital  Association  and  Infection 
Control  Coordinator  for  Harborview 
Medical  Center  testified  that: 

We  found  in  our  implementation  that  there 
was  a  marked  difference  in  the  behavior  of 
the  laboratory  personnel  when  they  received 
things  that  had  coded  labels  of  some  sort  on 
them,  that  they  started  doing  additional  stuff, 
and  they  stopped  doing  the  precautions  that 
we  wanted  them  to  use  with  everything.  So, 
over  a  period  of  a  year,  or  so,  we  withdrew 
our  entire  labeling  system  after  a  brief 
flirtation  with  labeling  everything,  which 
proved  to  be  very  burdensome.  (Tr.  9/19/89, 
pp.163-164). 

OSHA  has  considered  this  view  but  has 
decided  that  the  chance  that 
overlabeling  could  occur  in  a  particular 
workplace  is  far  outweighed  by  the  need 
for  employees  to  be  readily  informed 
about  the  potential  hazards  posed  by 
bloodbome  pathogens  in  specimens. 
Many  commenters  stated  that  the 
proposed  specimen  labeling 
requirements  were  inconsistent  with 
universal  precautions  and/or  all 
specimens  should  be  handled  as  if  they 
were  infectious  (APIC— National,  Ex. 
20-1118;  APIC— Dade  County,  Ex.  20- 
371:  Baptist  Medical  Center,  Ex.  20-146; 
Christine  Bellefontaine,  RN,  BSN,  Daniel 
Freeman  Marina  Hospital,  Ex.  20-987; 
Independence  Regional  Health  Center, 


Ex.  20-230:  Shadyside  Hospital,  Ex.  20- 
546;  VA— Kansas  City,  Ex.  20-187; 
Kaiser  Permanente — Panorama  City,  Ex. 
20-60:  LASSA  NW  Ex.  20-680;  Meadville 
Medical  Center,  Ex.  20-624:  Memorial 
Hospital  of  Dodge  County,  Ex.  713;  New 
England  Medical  Center  Hospitals,  Ex. 
20-511;  Norwood  Hospital,  Ex.  20-967; 
SalineTEommunity  Hospital,  Ex.  20-869: 
Sequoita  Hospital,  Ex.  20-538:  Stanford 
Unive/sity.  Ex.  20-984;  University  of 
Michigan,  Ex.  20-1306;  St.  Luke's 
Hospital,  Ex.  20-114).  Many  of  these 
facilities  expressed  concern  about  being 
required  to  differentially  label 
specimens  containing  blood  or  other 
potentially  infectious  materials  when 
universal  precautions  were  being 
followed  in  the  handling  of  all 
specimens. 

OSHA  has  considered  these 
comments  and  believes  they  have  merit. 
Handling  all  specimens  with  universal 
precautions  is  essentially  the  infection 
control  method  known  as  Body 
Substance  Isolation  which  can  provide 
more  protection  to  employees  and,  in 
some  facilities,  be  simpler  to  implement. 
Accordingly,  in  this  final  standard, 
OSHA  is  allowing  workplaces  where  all 
specimens  are  handled  with  universal 
precautions  to  not  label.  However,  since 
the  hazards  are  great  to  employees  who 
do  not  know  they  are  handling 
bloodbome  pathogens,  OSHA  has 
drawn  this  exception  to  the  general 
labehng  requirements  narrowly. 
Specifically,  employers  may  avoid 
labeling  only  if  all  employees  who  may 
have  contact  with  specimen  containers 
are  able  to  recognize  them  as  containing 
specimens  requiring  the  use  of  universal 
precautions  and  all  of  these  employees 
have  been  trained  to  follow  universal 
precautions  in  handling  these 
specimens.  Moreover,  OSHA  believes 
that  it  is  not  sufficient  to  simply  utilize 
universal  precautions  in  the  handling  of 
all  blood  specimens  in  order  to  be 
exempt  from  labeling/color-coding. 
Other  materials,  some  of  which  have  no 
resemblance  to  blood  or  in  which  blood 
may  not  be  readily  observed,  may  also 
be  potentially  infectious  (e.g.,  plasma, 
amniotic  fluid).  Therefore,  the  standard 
requires  that  the  concept  of  universal 
precautions  be  applied  to  all  specimens 
in  order  for  the  labeling/color-coding 
exemption  to  be  permitted.  This 
exemption  only  applies  while  such 
specimens/containers  remain  within  the 
facility.  Labeling  or  color-coding  in 
accordance  with  paragraph  (g)(l)(i)  is 
required  when  such  specimens/ 
containers  leave  the  facility.  Labeling  or 
color-coding  the  specimen  container 
when  it  leaves  the  facility  assures  that 
employees  outside  the  facility  who  may 
have  contact  with  the  specimen/ 


container  will  be  warned  of  its  contents 
so  that  proper  precautions  can  be  taken. 

Paragraph  (d)(2)(xii)'(B)  states  that  if 
outside  contamination  of  the  primary 
container  occurs,  the  primary  container 
shall  be  placed  within  a  second 
container  which  prevents  leakage  during 
handling,  processing,  storage,  transport, 
or  shipping  and  that  it  is  labeled 
according  to  the  requirements.  The 
requirement  for  a  secondary  container 
received  several  comments,  all  of  which 
appear  to  interpret  the  provision  as 
mandating  double  containers  on  all 
specimens  (American  Association  for 
Clinical  Chemistry,  Ex.  20-368:  AHA,  Ex. 
20-352:  Christine  Bellefontaine.  RN, 
BSN.  Daniel  Freeman  Marina  Hospital, 
Ex.  20-987;  Laboratory  of  Pathology,  Ex. 
20-716).  Secondary  containers  are 
required  only  on  those  specimens  in 
which  the  primary  container  is  likely  lo    . 
be  contaminated  on  its  outside  surface, 
as  may  occur  by  handling  the  container 
while  wearing  bloody  gloves,  or  when  it 
is  reasonably  anticipated  that  the 
primary  container  may  not  be  able  to 
prevent  leakage.  For  example,  a  tissue 
specimen  which  is  Jo  large  that  it  will 
not  permit  closure  of  the  available 
primary  container  to  the  point  of 
preventing  leakage  would  necessitate  a 
secondary  container.  OSHA  believes, 
therefore,  that  secondary  containers  are 
necessary  in  situations  such  as  those 
discussed  above  to  prevent  contaminant 
migration  and  inadvertent  employee 
exposure. 

If  the  specimen  could  puncture  the 
primary  container,  paragraph 
(d)(2){xii)(C)  requires  that  the  primary 
container  be  placed  within  a  secondary 
container  which  is  puncture-resistant  in 
addition  to  the  above  characteristics 
(i.e.,  prevents  leakage  during  handling, 
processing,  storage,  transport,  or 
shipping  and  which  is  labeled  or  color-- 
coded),  again,  to  prevent  inadvertent 
contaminant  migration  and  employee 
exposure.  The  American  Hospital 
Association  recommended  that  this 
requirement  be  limited  to  only  those 
circumstances  when  sharps  are  present 
in  the  specimen  (Ex.  20-352).  The  term 
"sharps"  encompasses  a  distinct  set, of 
items  for  the  purposes  of  this  standard 
and  the  Agency  believes  that  items  not 
contained  within  the  definition  of 
"sharps"  could  puncture  a  primary 
container.  For  example,  a  specimen 
containing  a  pointed  bone  sliver  could 
puncture  a  plastic  bag  type  container  yet 
the  bone  would  not  be  considered  a 
"sharp"  per  se.  Therefore,  while  it  is  not 
OSHA's  intent  to  have  all  specimens 
placed  in  puncture-resistant  containers.  "^ 
the  Agency  is  not  limiting 
implementation  of  this  provision  to  only 
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those  situations  where  sharps  are 
present.  This  course  of  action  has  been 
chosen  in  order  to  assure  that  other 
items  which  could  cause  puncture,  such 
as  a  bone  sliver,  will  trigger  the  use  of  a 
puncture-resistant  container. 

Equipment  used  for  diagnosis, 
treatment,  research  and  other 
applications  may  become  contaminated 
with  blood  or  other  potentially 
infectious  materials.  Examples  of  such 
equipment  include  blood  gas  analyzers, 
mechanical  pipettes,  suctioning  devices, 
centrifuges,  and  liquid  chromatographs. 
During  the  development  of  the  proposed 
standard,  several  sources  recommended 
instruments  and  equipment  be 
decontaminated  prior  to  repair  in  the 
laboratory  or  shipment  to  the 
manufacturer  for  servicing  (CDC,  Ex.  6- 
153:  ABRA,  Ex.  11-71;  NCCLS.  Ex.  11- 
159A).  In  addition.  Waters 
Chromatography  Division  of  Millipore 
Corporation  (Ex.  11-3)  and  YSI 
Incorporated  (Ex.  11-7).  both  of  whom 
are  involved  with  instrument  servicing, 
addressed  the  potential  for  exposure  of 
repair  personnel. 

OSHA  responded  to  these  comments 
by  proposing  that  such  equipment  be 
checked  and  decontaminated  as 
necessary  and  prior  to  servicing  or 
shipping.  The  intent  behind  this 
proposed  requirement  was  to  minimize 
the  possibility  of  employees  and 
servicing  and  shipping  personnel 
becoming  exposed  due  to  leakage  of 
potentially  infectious  materials  from  the 
equipment  or  through  contact  with 
interior/exterior  contamination.  The 
Agency  believes  that  this  requirement 
and  the  underlying  reasoning  remain 
valid  and  has  retained  the  provision  in 
the  final  standard.  Therefore,  paragraph 
(d)(2)(xiv)  states  that  equipment  which 
may  become  contaminated  with  blood 
or  other  potentially  infectious  materials 
shall  be  examined  prior  to  servicing  or 
shipping  and  shall  be  decontaminated 
as  necessary  unless  the  employer  can 
demonstrate  that  decontamination  of 
such  equipment  or  portions  of  such 
equipment  is  not  feasible.  This  provision 
was  supported  by  the  Health  Industry 
Manufacturers  Association  (HIMA) 
(Exs.  85). 

Several  commenters,  while  not 
disagreeing  with  the  proposed  provision, 
stated  that  it  may  not  always  be 
possible  to  decontaminate  equipment 
prior  to  servicing  or  shipping  (William 
W.  Backus  Hospital.  Ex.  20-911; 
Norwood  Hospital.  Ex.  20-067; 
American  Red  Cross  Blood  Services — 
Appalachian  Region,  Ex.  20-215:  APIC— 
National,  Ex.  20-1118;  Medical  Arts 
Laboratory.  Ex.  20-638).  The  American 
Red  Cross  Blood  Services  commented: 


In  some  instances  this  may  not  be  feasible. 
Blood  Center  personnel  operate 
technologically  advanced  equipment.  They 
may  not  have  the  necessary  training  and 
experience  to  take  apart  technologically 
advanced  equipment.  (Ex.  20-215) 

The  Association  for  Practitioners  in 
Infection  Control  (APIC)  also  voiced  the 
concern  that  equipment  design  may 
prevent  its  effective  cleaning  in  their 
statement: 

The  requirement  to  decontaminate 
equipment  prior  to  servicing  or  shipping  is 
stated  "as  necessary".  Realistically,  this 
should  say  "as  possible".  It  is  not  always 
possible  to  effectively  clean  equipment  prior 
to  servicing  because  of  equipment  design. 
Therefore  biomedical  equipment  engineers 
are  taught  to  practice  precautions  until  the 
equipment  can  he  disassembled  and  cleaned. 
Computer  keyboards  in  the  clinical 
laboratory  are  an  example  of  equipment  that 
cannot  he  effectively  cleaned  by  the  user. 
(Ex.  20-1118) 

Although  the  Maryland  Safety  and 
Health  program  felt  that  contaminated 
equipment  should  be  automatically 
disinfected  before  servicing  and 
recommended  eliminating  the  phrase 
"as  necessary".  OSHA  agrees  that 
complete  decontamination  may  not 
always  be  possible,  particularly  when 
equipment  is  highly  technical,  very 
sensitive,  and/or  presents  limited  access 
to  contaminated  parts  (Ex.  20-1362). 
However,  the  Agency  believes  Ihat  there 
are  few,  if  any,  circumstances  in  which 
at  least  partial  decontamination  (e.g., 
flushing  lines,  wiping  the  exterior) 
cannot  be  accomplished.  Therefore,  an 
exemption  to  decontamination  is  not 
warranted.  OSHA  has  concluded  that 
the  requirement  to  decontaminate 
equipment  prior  to  servicing  or  shipping 
is  appropriate  and  should  only  be 
limited  by  feasibihty. 

When  decontamination  of  equipment 
or  parts  of  equipment  cannot  be 
performed,  it  is  necessary  to  warn  those 
who  may  come  in  contact  with  the 
equipment  of  the  hazard  so  that 
appropriate  precautions  can  be  taken. 
Consequently,  paragraph  (d)(2)(xiv)(A) 
mandates  that  whenever 
decontamination  of  such  equipment  or 
portions  of  such  equipment  is  not 
feasible,  a  readily  observable  label  in 
accordance  with  the  requirements  of 
paragraph  (g)(l)(i)(H)  shall  be  attached 
to  the  equipment.  It  should  be  noted  that 
in  addition  to  the  other  requirements  of 
paragraph  (g).  the  label  is  to  state  which 
portions  of  the  equipment  remain 
contaminated.  This  will  assist 
individuals  who  may  contact  the 
equipment  in  determining  what 
precautions  need  to  be  taken  and  when 
they  should  be  implemented. 


I 


Consistent  with  the  other  hazard 
communication  provisions  of  this 
standard,  responsibility  for  transmitting 
this  warning  falls  upon  the  employer. 
Paragraph  (d)(2)(xiv)(B).  therefore, 
requires  the  employer  to  assure  that  this 
information  is  conveyed  to  all  affected 
employees,  the  servicing  representative, 
and/or  the  manufacturer,  as 
appropriate,  prior  to  handling,  servicing, 
or  shipping  so  that  appropriate 
precautions  will  be  taken.  This  provision 
is  particularly  important  when 
equipment  is  being  shipped  or 
transported  to  an  off-site  ser\icing/ 
repair  facility  to  assure  that  downstream 
individuals  are  forewarned  of  the 
hazard. 

Personal  Protective  Equipment 

OSHA's  requirements  for  personal 
protective  equipment  contained  in 
paragraph  (d)(3),  have  been  set  to  assure 
adequate  protection  during  task 
performance.  In  their  response  to  the 
ANPR,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  stated: 

The  purpose  of  personal  protective  clothing 
and  equipment  is  to  prevent  or  minimize  the 
entry  of  materials  into  the  worker's  body. 
This  includes  entry  via  apparent  or 
inapparent  skin  lesions  or  entry  through  the 
membranes  of  the  eye,  nose,  or  mouth  *  *  *. 
Appropriate  protective  clothing  and 
equipment  should  *  *  *  be  selected  based  on 
the  specific  work  and  exposure  conditions 
that  will  t>e  encountered  and  the  anticipated 
level  of  risk.  (CDC/NIOSH,  Ex.  11-187) 

This  approach  to  the  selection  of 
protective  barriers  is  echoed  by  CDC  in 
their  June  1988  guidelines: 

*  *  *  The  type  of  protective  barrier(s) 
should  be  appropriate  for  the  procedure  being 
performed  and  the  type  of  exposure 
anticipated.  (Ex.  6-316) 

Personal  protective  equipment  plays 
an  important  role  in  this  standard.  As 
discussed  previously,  when  engineering 
controls  and  work  practices  are 
insufficient  to  eliminate  exposure  then 
personal  protective  equipment  must  be 
utilized  to  address  the  remaining 
exposure  potential.  Hence,  paragraph 
(d)(3)(i)  states  that  when  there  is 
occupational  exposure,  the  employer 
shall  provide,  at  no  cost  to  the 
employee,  appropriate  personal 
protective  equipment  such  as,  but  not 
limited  to,  gloves,  gowns,  laboratory 
coats,  face  shields  or  masks  and  eye 
protection,  and  mouthpieces, 
resuscitation  bags,  pocket  masks,  or 
other  ventilation  devices.  This  provision 
also  states  that  personal  protective 
equipment  will  be  considered 
"appropriate"  only  If  it  does  not  permit 
blood  or  other  potentially  infectious 


er  6,  1991  /  Rules  and  Regulations 

feasible.  Consistent  with  the  other  hazard 

communication  provisions  of  this 
standard,  responsibility  for  transmitting 
this  warning  falls  upon  the  employer. 
Paragraph  (d)(2)(xiv)(B),  therefore, 
requires  the  employer  to  assure  that  this 
information  is  conveyed  to  all  affected 
employees,  the  servicing  representative, 
and/or  the  manufacturer,  as 
appropriate,  prior  to  handling,  servicing, 
or  shipping  so  that  appropriate 
precautions  will  be  taken.  This  provision 
is  particularly  important  when 
equipment  is  being  shipped  or 
transported  to  an  off-site  ser\'icing/ 
repair  facility  to  assure  that  downstream 
individuals  are  forewarned  of  the 
hazard. 

Personal  Protective  Equipment 

OSHA's  requirements  for  personal 
protective  equipment  contained  in 
paragraph  (d)(3),  have  been  set  to  assure 
adequate  protection  during  task 
performance.  In  their  response  to  the 
ANPR,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  stated: 

The  purpose  of  personal  protective  clothing 
and  equipment  is  to  prevent  or  minimize  the 
entry  of  materials  into  the  worker's  body. 
This  Includes  entry  via  apparent  or 
inapparent  skin  lesions  or  entry  through  the 
membranes  of  the  eye,  nose,  or  mouth  *  *  *. 
Appropriate  protective  clothing  and 
equipment  should  *  *  *  be  selected  based  on 
the  specific  work  and  exposure  conditions 
that  will  be  encountered  and  the  anticipated 
level  of  risk.  (CDC/NIOSH.  Ex.  11-187) 

This  approach  to  the  selection  of 
protective  barriers  is  echoed  by  CDC  in 
their  June  1988  guidelines: 

*  *  *  The  type  of  protective  barrierfs) 
should  be  appropriate  for  the  procedure  being 
performed  and  the  type  of  exposure 
anticipated.  (Ex.  6-316) 

Personal  protective  equipment  plays 
an  important  role  in  this  standard.  As 
discussed  previously,  when  engineering 
controls  and  work  practices  are 
insufficient  to  eliminate  exposure  then 
personal  protective  equipment  must  be 
utilized  to  address  the  remaining 
exposure  potential.  Hence,  paragraph 
(d)(3)(i)  states  that  when  there  is 
occupational  exposure,  the  employer 
shall  provide,  at  no  cost  to  the 
employee,  appropriate  personal 
protective  equipment  such  as,  but  not 
limited  to,  gloves,  gowns,  laboratory 
coats,  face  shields  or  masks  and  eye 
protection,  and  mouthpieces, 
resuscitation  bags,  pocket  masks,  or 
other  ventilation  devices.  This  provision 
also  states  that  personal  protective 
equipment  will  be  considered 
"appropriate"  only  if  it  does  not  permit 
blood  or  other  potentially  infectious 
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materials  to  pass  through  to  or  reach  the 
employee's  work  clothes,  street  clothes, 
undergarments,  skin,  eyes,  mouth,  or 
other  mucous  membranes  under  normal 
conditions  of  use  and  for  the  duration  of 
time  which  the  protective  equipment 
will  be  used. 

The  proposed  standard  required 
employers  to  provide  personal 
protective  equipment  when  employees 
had  the  "potential  for "  occupational 
exposure.  Again,  a  number  of 
commenters  questioned  the 
interpretation  of  the  word  "potential" 
and/or  recommended  that  it  be  replaced 
or  deleted  (Shriner's  Hospital  for 
Crippled  Children.  Ex.  20-254:  SL 
Francis  Regional  Medical  Hospital,  Ex. 
20-366:  Mayo  Qinic,  Ex.  20-376;  San 
Antonio  Community  Hospital.  Ex.  20- 
530;  Lutheran  General  Hospitals.  Park 
Ridge  and  Chicago.  Ex.  20-655:  Iowa 
Lutheran  Hospital,  Ex.  20-885; 
Osteopathic  Medical  Center  of 
Philadelphia.  Ex.  20-1342).  For 
clarification,  the  term  "potential"  has 
been  deleted  from  the  provision  as  has 
been  done  in  other  portions  of  the 
standard.  Provision  of  personal 
protective  equipment  is  based,  therefore, 
upon  the  existence  of  occupational 
exposure  which,  by  definition,  is 
"reasonably  anticipated"  skin,  eye, 
mucous  membrane,  or  parenteral 
contact  with  blood  or  other  potentially 
infectious  materials  that  may  result  from 
the  performance  of  an  employee's 
duties. 

It  has  been  the  Agency's  longstanding 
policy  to  hold  the  employer  responsible 
for  controlling  exposure  to  hazards  in 
his  o^er  workplace  and  to  fulfill  this 
resppnsibility  at  no  cost  to  the 
employee.  Therefore,  the  financial 
burden  for  purchasing  and  providing 
personal  protective  equipment  rests 
upon  the  employer  just  as  it  does  for  all 
other  control  measures  (e.g.,  engineering 
controls).  Support  for  this  provision  was 
registered  by  a  number  of  commenters 
(SEIU.  Ex.  299;  RWDSU.  Tr.  11/14/89. 
pp.432-433;  Communication  Workers  of 
America,  Ex.  20-787;  American 
Association  of  Critical-Care  Nurses.  Ex. 
20-1162:  ADHA.  Tr.  1/16/90.  p.570; 
Douglas  Kline.  MCM.  CIC  Ex.  20-87:  Lee 
Hospital,  Ex.  20-103:  Abingfon  Memorial 
Hospital  Ex.  20-557;  Lutheran  General 
Hospitals,  Park  Ridge  and  Chicago,  Ex. 
20-655).  Some  participants  apparently 
interpreted  the  proposed  regulations  on 
provision  of  personal  protective 
equipment  to  mean  that  all  work 
clothing  was  to  be  provided  by  the 
employer  (Tennessee  Christian  Medical 
Center,  Ex.  20-^54:  Lutheran  General 
Hospitals.  Park  Ridge  and  Chicago.  Ex.^ 
20-655].  Specifically.  Dr.  Murray  D.  Batt. 


Chairman.  Infection  Control 
Committees,  of  Lutheran  General 
Hospitals  commented: 

In  the  area  of  infection  control  it  is  clear 
that  the  hospital  has  responsibility  to  provide 
gloves,  goggles  where  appropriate,  masks 
where  appropriate,  waterproof  aprons, 
protective  gowns,  etc.  It  is  by  no  means  clear 
that  th£  employer  should  also  make  available 
clothing  for  its  employees  and  !  wonder  why 
this  is  included  in  the  rule  making.  (Ex.  20- 
655) 

In  discussing  this  provision,  the  Society 
of  Hospital  Epidemiologists  of  America 
suggested: 

Simple  clotb  garb  s^ch  as  lab  coats  or 
scrub  suits  an;  commonly  used  for 
convenience,  appearance,  and  to  prevent 
routine  soiling  of  street  clothes,  rather  than 
for  personal  protection  from  the  risk  of 
bloodbome  infection.  It  should  t>e  made  clear 
that  use  in  this  manner  (rather  than  to  comply 
with  the  provisions  of  this  standard)  is  not 
required,  and  if  permitted  by  the  employer, 
does  not  impose  a  duty  on  the  employer  to 
supply  or  clean  the  garments.  (Ex.  20-1002) 

The  Agency  is  aware  that  some 
employees  purchase  their  own  uniforms 
and/or  lab  coats  for  use  as  general  work 
clothes.  It  is  not  the  intent  of  this 
provision  to  obligate  employers  to 
provide  general  work  clothes  to 
employees,  however,  the  employer  is 
responsible  for  providing  personal 
protective  equipment.  If  an  item  of 
clothing  is  intended  to  protect  the 
employee's  person  or  work  clothes  or 
street  clothes  against  contact  with  blood 
or  other  potentially  infectious  materials 
then  it  would  be  considered  as  personal 
protective  equipment  and  must  be 
provided  by  the  employer.  With 
particular  regard  to  lab  coats  (or  gowns) 
and  uniforms,  if  a  lab  coat  is  used  to 
prevent  an  employee's  uniform  from 
becoming  contaminated  with  blood  or 
other  potentially  infectious  materials 
then  the  lab  coat  is  personal  protective 
equipment  and  must  be  provided  by  the 
employer.  If  an  employee's  uniform  is 
intended  to  protect  the  employee's  body 
against  contamination,  then  the  uniform 
is  personal  protective  equipment  and  is 
to  be  provided  by  the  employer. 
Whether  or  not  an  item  of  clothing  is 
considered  personal  protective 
equipment  supplied  by  the  employer, 
depends  on  its  use.  For  example,  a 
uniform  is  personal  protective 
equipment  if  its  purpose  is  to  protect  the 
employee  from  occupational  exposure. 
If,  on  the  other  hand,  a  lab  coat  or 
protective  gown  is  donned  over  the 
uniform,  then  the  uniform  is  not 
protective  clothing.  Therefore,  the 
employer's  obligation  to  provide  a 
particular  item  is  based  upon  whether  or 
not  an  item  is  to  function  as  protection 


against  contamination  with  blood  or 
other  potentially  infectious  materials. 
A  number  of  commenters  expressed 
concern  that  strict  interpretation  of  this 
requirement  would  require  employers  to 
provide  all  employees  with  all  of  the 
personal  pf^Tective  equipment 
mentioned  in  the  standard  and/or 
require  them  to  use  it,  regardless  of  the 
task  being  performed,  or  employees 
would  inappropriately  utilize  such 
equipment,  resulting  in  unnecessary 
overuse  of  personal  protective 
equipment  (AHA.  Ex.  20-352;  .'VDA.  Ex. 
20-665:  American  Association  for 
Respiratory  Care.  Ex.  20-107;  B'.aod 
Systems  Inc.,  Ex.  20-341;  Southgate 
Medical  Laboratory  Systems,  Ea.  20-577; 
Episcopal  Hospital,  Ex.  20-886;  APIC— 
Greater  Omaha,  Ex.  20-943:  AHCA,  Tr. 
9/21/89,  p.61-62:  American  Association 
of  Orthodontists,  Tr.  11/14/89,  pp.496- 
497;  American  Board  of  Orthodontists. 
Tr.  11/14/89,  pp.501-502).  For  example, 
the  American  Association  for 
Respiratory  Care  stated; 

*  •  *  We  strongly  urge  OSHA  to  remain 
flexible  in  requiring  the  extensive  use  of 
protective  equipment.  By  the  very  nature  of 
the  profession,  the  respiratory  care 
practitioner,  following  strict  OSHA  standards 
would  need  to  l>e  gloved,  gowned,  goggled, 
and  masked  throughout  the  entire  work  shift. 
This  is  clearly  over-prescriptive. 

We  support  OSHA's  requirement  for 
employee  education,  for  mandatory  infection 
control  plans,  for  the  requirement  that  the 
employer  must  provide  easy  access  to  a 
variety  of  protective  equipment  and  clothing, 
but  we  believe  that,  guided  by  Universal 
Precautions,  the  individual  should  decide  the 
extent  of  the  protective  items  needed,  based 
on  the  procedure  and  type  of  exposure 
anticipated.  (Ex.  20-107) 

The  American  Hospital  Association,  in 
addressing  this  issue,  commented: 

•  •  *  [Bly  enumerating  requirements  to 
wear  other  protective  equipment  like  masks, 
face  shields,  goggles,  and  aprons,  but  not 
limiting  application  to  situations  when 
exposure  can  reasonably  be  anticipated,  the 
rule  is  vague  enough  to  be  construed  to 
require  such  equipment  for  all  patient 
encounters,  regardless  of  the  potential  for 
exposure  '  *  V  (Ex.  20-352) 

It  is  not  the  Agency's  intent  that 
employees  be  outfitted  in  all  possible 
personal  protective  equipment  or  a 
"moon  suit "  for  all  tasks  or  procedures 
that  they  perform.  The  protective 
equipment  utilized  is  simply  to  be 
chosen  to  protect  against  conla<^  with 
blood  or  other  potenfially  infecftous 
materials  based  upon  the  type  of    i 
exposure  and  quantity  of  these       I   _ 
substances  which  can  be  reasonably 
anticipated  to  be  encountered  during 
performance  of  a  task  or  procednre.  This 
approach  to  selection  of  the  type  of 
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personal  protective  equipment  to  be 
utilized  in  a  particular  instance  is 
supported  by  several  commenters  in 
addition  to  the  recommendations  of 
NIOSH  and  CDC  cited  at  the  beginning 
of  this  discussion  (AHA.  Ex.20-352: 
Hospital  Laundry  Services,  Ex.  20-1225; 
APIC— Pittsburgh.  Tr.  9/27/89,  p.265; 
Elise  Yiasemides,  Tr.  9/13/89,  p.63). 
In  the  proposal,  under  paragraph 
(d)(3){vii),  "Gowns.  Aprons,  and  Other 
Protective  Body  Clothing".  OSHA 
stated: 

Appropriate  protective  clothing  shall  be 
worn  when  the  employee  has  a  potential  for 
occupational  exposure.  The  type  and 
charartenstics  will  depend  upon  the  task  and 
degree  of  exposure  anticipated:  however,  the 
clothing  selected  shall  form  an  effective 
barrier. 

The  Agency  then  proposed,  in  three 
subsequent  provisions,  to  delineate 
minimal  characteristics  of  such 
protective  body  clothing  based  upon 
types  of  exposure.  That  is,  gowns,  lab 
coats,  aprons  or  similar  clothing  were  to 
be  worn  if  the  potential  for  soiling  of 
clothes  with  blood  or  other  potentially 
infectious  materials  existed;  fluid- 
resistant  clothing  was  to  be  worn  if 
there  was  a  potential  for  splashing  or 
spraying;  and  fluid-proof  clothing  was  to 
be  utilized  if  there  was  a  potential  for 
cloihing  to  become  soaked  with  the 
substances  of  concern.  In  response,  a 
large  number  of  commenters  requested 
that  OSHA  clarify  or  define  the  terms 
"fluid-resistant"  and  "fluid-proof 
(Association  of  Operating  Room  Nurses, 
Inc.,  Ex.  20-882;  AFSCME— New  York. 
Ex.  20-985:  American  Association  of 
Critical-Care  Nurses.  Ex.  20-1162; 
American  Society  for  Microbiology,  Ex. 
20-ll.'58:  South  Carolina  Department  of 
Health  and  Environmental  Control,  Ex. 
20-1160;  The  Hospital  Association  of 
Pennsylvania,  Ex.  20-874:  The 
ServiceMaster  Company,  Ex.  20-21; 
Abington  Memorial  Hospital,  Ex.  20-557; 
Mayo  Clinic,  Ex.  20-376).  Other 
commenters,  however,  informed  the 
Agency  that  there  was^o  industry- 
accepted  definition  for  these  terms  and, 
in  fact,  no  generally  recognized, 
standardized  test  methodology  was 
employed  to  determine  fluid-resistance 
(AHA,  Ex.  20-352;  Superior  Surgical 
Manufacturing  Co..  Ex.  20-41;  Abbott 
Laboratories,  Ex.  20-1227;  Surgikos,  Ex. 
20-252;  APIC,  Tr.  10/18/89,  p.l89;  joint 
Committee  on  Health  Care  Laundry 
Guidelines,  Tr.  10/20/89,  p.801;  W.L. 
Gore  and  Associates,  Inc.,  Tr.  9/25/89, 
p.l80).  Surgikos  commented: 

In  the  quest  for  standards  on  liquid 
repellency.  the  manufacturers  of  protective 
clothing  vary  greatly  as  to  methodology  for 
determining  levels  of  liquid  repellency.  In  the 
marketplace  today,  several  fabrics  exist  that 


exhibit  a  threshold  (market  proven)  level  of 
liquid  repellency.  Design  enhancements,  such 
as  sleeve  and  chest  reinforcements  exist, 
providing  additional  levels  of  liquid 
repellency.  These  design  enhancements  can 
render  the  fabric  impervious  (plastic 
reinforced).  Additionally,  liquid  challenges  to 
protective  clothing  vary  greatly  according  to 
the  procedure  being  performed.  In  the  past, 
committees  made  up  of  surgeons  and  nurses, 
but  primarily  of  manufacturers,  have 
assembled  with  the  goal  of  establishing  liquid 
repellency  standards.  To  date,  no  standards 
are  available*  *  *.  (Ex.  20-252) 

The  American  Hospital  Association  also 
addressed  this  issue  in  their  statement: 

OSHA's  attempt  to  differentiate  between 
splashing,  spraying,  and  soaking  is  specious, 
and  will  only  burden  workers  and  the  health 
care  facility,  who  must  attempt  to  use  this 
basis  to  determine  when  to  use  "fluid  proof 
or  "fluid  resistant"  protective  clothing. 
Because  there  is  no  method  to  assess  the 
ability  of  a  material  to  resist  penetration  of 
fluids  and  thus  no  scientific  measures  of 
barrier  effectiveness  against  bloodbome 
pathogens,  nothing  can  be  gained  by 
attempting  to  differentiate  between  fluid 
proof  and  fluid  resistant  garb  *  *  *.  (Ex.  20- 
352) 

Conversely,  the  National  Office  of  the 
Association  for  Practitioners  in  Infection 
Control  felt  that  the  distinction  between 
fluid-resistant  and  fluid-proof  was  clear 
and  the  selection  of  such  barrier 
properties  based  upon  exposure  (e.g. 
splashing,  soaking]  was  appropriate  (Ex. 
20-1118).  The  Society  of  Hospital 
Epidemiologists  of  America  also 
supported  use  of  fluid-resistant  and 
fluid-proof  garb,  but  urged  OSHA  not  to 
set  stringent  definitions  for  these  terms. 
They  commented: 

The  distinction  between  fluid-resistant  and 
fluid-proof  is  reasonable.  Currently  available 
gowns  represent  different  degrees  of 
protection  aldng  this  spectrum,  and  some 
institutions  make  several  types  available  in 
accord  with  anticipated  exposure.  However, 
as  noted,  gowns  are  not  either  "fluid- 
resistant"  or  "fluid-proof;  the  spectrum  is 
continuous,  and  the  degree  of  protection 
varies  even  within  the  garment  (back  vs  chest 
vs  elbows,  etc).  Recommendation:  require 
that  provided  gowns  offer  a  degree  of  fluid 
protection  appropriate  to  the  anticipated 
exposures,  such  that  strike-through  is 
unlikely.  Do  not  establish  standards  for 
"fluid-resistant"  and  "fluid-proof.  (Ex.  20- 
1002)  (Emphasis  in  original) 

A  similar  approach  was  recommended 
by  The  Service  Master  Company  in  their 
comment: 

Characteristics  of  personal  protective 
equipment  should  be  performance  oriented. 
The  specification  of  characteristics  of 
construction  or  fabric  for  personal  protective 
equipment  for  each  particular  task  would  be 
monumental  if  it  was  to  be  all-inclusive. 
Furthermore,  such  specifications  would  l>e 
more  limiting  l)oth  in  selection  of  current 
items  available  and  acceptance  of  new  items 


or  materials  as  they  are  developed  and 
became  available.  Performance-oriented 
characteristics  provides  for  greater  latitude 
and  flexibility  while  still  providing  the 
desired  employee  protection.  (Ex.  20-21) 
(Emphasis  in  original) 

It  appears  from  the  comments  that 
affected  parties  generally  recognize  that 
differing  exposures  (i.e..  type  of 
exposure  and  quantity  of  fluid)  demand 
different  levels  of  protective  capability 
in  a  garment.  While  it  was  OSHA's 
intent  in  the  proposal  to  assure  that 
adequate  protection  was  afforded 
employees  by  requiring  the  use  of  fluid- 
resistant  and  fluid-proof  clothing  based    . 
on  exposure  circumstance,  the  absence 
of  a  recognized  industry  standard  for 
these  characteristics  has  created 
confusion  among  both  manufacturers 
and  users  of  such  garments.  OSHA  was 
informed  that  the  American  Society  for 
Testing  and  Materials  (ASTM)  is 
working  toward  standardized  methods 
of  testing,  terminology,  classification, 
and  performance  specifications  for 
resistance  of  clothing  to  biological 
hazards  (ASTM.  Ex.  20-51;  American 
Reusable  Textile  Association,  Ex.  20- 
1272).  This  work,  however,  is  still  under 
development  and  was  not  accepted  and 
available  for  OSHA  to  refer  to  during 
development  of  this  standard.  Therefore, 
the  Agency  has  decided  to  be  more 
performance-oriented  in  the  standard 
and  the  terms  "fluid-resistant"  and 
"fluid-proof  have  been  eliminated  from 
the  final  regulation. 

Relative  to  this  performance-oriented 
approach,  the  State  of  Maryland 
,  Occupational  Safety  and  Health 
program  (Ex.  20-1362)  recommended 
that  protective  equipment  should  form 
an  effective  barrier  under  anticipated 
conditions  of  exposure.  The  Agency 
does  not  believe  that  the  phrase 
"effective  barrier"  provides  adequate 
instruction  to  those  covered  by  the 
standard  since  this  term  was  used  in  the 
proposal  and  a  large  number  of 
commenters  asked  for  it  to  be  clarified 
or  defined  (APIC— National.  Ex.  20- 
1118;  Northwest  Center  for  Occupational 
Health  and  Safety.  Ex.  20-526;  Clayton 
General  Hospital.  Ex.  20-661;  Abington 
Memorial  Hospital.  Ex.  20-557;  Anaheim 
Memorial  Hospital.  Ex.  20-523; 
Children's  Hospital  of  Orange  County. 
Ex.  20-568;  Children's  Hospital  of  San 
Francisco,  Ex.  20-545;  Hoag  Memorial 
Hospital,  Ex.  20-673:  Pacific  Hospital  of 
Long  Beach,  Ex.  20-633;  Healthcare 
Medical  Center.  Ex.  20-618).  After 
reviewing  several  of  the  comments. 
OSHA  believes  that  the  endpoint  to  be 
achieved  is  for  the  chosen  personal 
protective  equipment  to  adequately 
protect  the  employee's  skin,  clothing  and 
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or  materials  as  they  are  developed  and 
became  available.  Performance-oriented 
characteristics  provides  for  greater  latitude 
and  flexibility  while  still  providing  the 
desired  employee  protection.  (Ex.  20-21) 
(Emphasis  in  original) 

It  appears  from  the  comments  that 
affected  parties  generally  recognize  that 
differing  exposures  (i.e.,  type  of 
exposure  and  quantity  of  fluid)  demand 
different  levels  of  protective  capability 
in  a  garment.  While  it  was  OSHA's 
intent  in  the  proposal  to  assure  that 
adequate  protection  was  afforded 
employees  by  requiring  the  use  of  fluid- 
resistant  and  fluid-proof  clothing  based    . 
on  exposure  circumstance,  the  absence 
of  a  recognized  industry  standard  for 
these  characteristics  has  created 
confusion  among  both  manufacturers 
and  users  of  such  garments.  OSHA  was 
informed  that  the  American  Society  for 
Testing  and  Materials  (ASTM)  is 
working  toward  standardized  methods 
of  testing,  terminology,  classification, 
and  performance  specifications  for 
resistance  of  clothing  to  biological 
hazards  (ASTM,  Ex.  20-51;  American 
Reusable  Textile  Association,  Ex.  20- 
1272).  This  work,  however,  is  still  under 
development  and  was  not  accepted  and 
available  for  OSHA  to  refer  to  during 
development  of  this  standard.  Therefore, 
the  Agency  has  decided  to  be  more 
performance-oriented  in  the  standard 
and  the  terms  "fluid-resistant"  and 
"fluid-prooF'  have  been  eliminated  from 
the  final  regulation. 

Relative  to  this  performance-oriented 
approach,  the  State  of  Maryland 
,  Occupational  Safety  and  Health 
program  (Ex.  20-1362)  recommended 
that  protective  equipment  should  form 
an  effective  barrier  under  anticipated 
conditions  of  exposure.  The  Agency 
does  not  believe  that  the  phrase 
"effective  barrier"  provides  adequate 
instruction  to  those  covered  by  the 
standard  since  this  term  was  used  in  the 
proposal  and  a  large  number  of 
commenters  asked  for  it  to  be  clarified 
or  defined  (APIC— National,  Ex.  20- 
1118:  Northwest  Center  for  Occupational 
Health  and  Safety.  Ex.  20-526;  Clayton 
General  Hospital.  Ex.  20-661;  Abington 
Memorial  Hospital,  Ex.  20-557;  Anaheim 
Memorial  Hospital,  Ex.  20-523; 
Children's  Hospital  of  Orange  County. 
Ex.  20-568;  Children's  Hospital  of  San 
Francisco,  Ex.  20-545;  Hoag  Memorial 
Hospital,  Ex.  20-673;  Pacific  Hospital  of 
Long  Beach,  Ex.  20-633;  Healthcare 
Medical  Center.  Ex.  20-618).  After 
reviewing  several  of  the  comments. 
OSHA  believes  that  the  endpoint  to  be 
achieved  is  for  the  chosen  personal 
protective  equipment  to  adequately 
protect  the  employee's  skin,  clothing  and 


mucous  membranes  against  contact  with 
blood  or  other  potentially  infectiouB 
materials  (Society  of  Hospital 
Epidemiologists  of  America,  Ex.  2t)-1002; 
APIC— Indiana.  Ex.  20-139:  Parkview 
MeauNial  Hospital  Ex  20-136;  VA — 
Edward  ].  Mines  |r.  Hospital.  20-961). 
Therefore,  performance  criteria  have 
been  added  to  paragraph  (d](3](i) 
delineating  the  characteristics  of 
"appropriate"  personal  protective 
equipment.  This  provision  states  that 
personal  protective  will  be  considered 
"appropriate"  only  if  it  does  not  permit 
blood  or  other  potentially  infectious 
materials  to  pass  through  to  or 
otherwise  reach  the  employee's  work 
clothes,  street  clothes,  undergarments, 
skin,  eyes,  mouth,  or  other  mucous 
membranes  under  normal  conditions  of 
use  and  for  the  duration  of  time  which 
the  protective  equipment  will  be  used. 
OSHA  has  concluded  that  this  provision 
increases  the  performance-orientation  of 
the  regulation,  supplies  the  criteria 
necessary  for  proper  selection  of 
equipment,  and  increases  flexibility  in 
attaining  compliance.  Since  this 
endpoint  is  the  purpose  of  any  personal 
protective  equipment,  it  should  be  noted 
that  the  provision  refers  to  all  personal 
protective  equipment  rather  than  a 
particular  item  (e.g..  gowns,  masks, 
aprons,  etc.). 

Two  other  issues  were  raised  during 
the  public  comment  period  relative  to 
provision  of  personal  protective 
equipment  The  first  is  directly  related 
to  the  concept  of  "appropriate"  in 
choosing  personal  protective  equipment 
Several  commenters  urged  OSHA  to 
insert  a  requirement  concerning 
"quality"  of  equipment  provided  to 
employees  (AFSCME.  Tr.  9/15/89,  p.lOa 
Ex.  297;  Repack  Surgical  Enterprises.  Tr. 
10/20/89,  p.886;  SEIU,  Ex.  299;  Frick 
Community  Health  Center.  Ex.  20-292; 
}ohn  L  McClellan  Memorial  Veteran's 
Hospital,  Ex.  20-548;  VA— Southwestern 
Region,  Ex.  20-549).  A  review  of  the 
record  did  not  reveal  quality 
specifications  for  specific  items  of 
personal  protective  equipment  but  in 
any  case,  the  Agency  concludes  that  the 
final  regulation  adequately  addresses 
this  issue  by  requiring  that  protective 
equipment  maintain  its  protective 
characteristics  "under  normal 
conditions  of  use  and  for  the  duration  of 
time  which  the  protective  equipment 
will  be  used".  Under  this  performance- 
oriented  standard,  a  paper  gown  which 
ripped  or  fell  apart  under  normal  use 
would  not  be  considered  to  be 
"appropriate. ' 

The  second  query  involved  provision 
of  protective  equipment  (particularly 
gowns,  aprons,  and  other  body  clothing) 


in  general.  A  number  of  commenters 
asserted  that  transmission  of 
bloodbome  diseases  has  not  been 
shown  to  occur  through  intact  skin  and 
some  argued  that  the  effectiveness  of 
such  equipment  to  prevent  transmission 
has  not  been  demonstrated  (APIC — 
Central  Ohio,  Ex.  20-1158;  G.S.  Naylor, 
M.D..  &  K.A.  Yates,  R.N.,  Ex.  20-255; 
UCSD  Medical  Center,  Ex.  20-156; 
Dakota  Hospital,  Ex.  ZO-632:  LASSA 
N.W.,  Ex.  20-680;  Mission  Bay  Hospital, 
Ex.  20-666;  Scripps  Memorial  Hospital. 
Ex.  20-522;  The  United  Hospital,  Ex.  20- 
682:  Tucson  Medical  Center,  Ex.  20-141). 
However,  the  CDC's  "Recommendations 
for  Prevention  of  HIV  Transmission  in 
Health-Care  Settings"  states: 

1.  All  health-care  workers  should  routinely 
use  appropriate  barrier  precautions  to 
prevent  skin  and  mucous-membrane 
exposure  when  contact  with  blood  or  other 

body  fluids  of  any  patient  is  anticipated 

•  •  * 

2.  Hands  and  other  skin  surfaces  should  be 
washed  immediately  and  thorou^ly  if 
contaminated  with  blood  or  other  body  Quids 

*  •  *.  {Ex.  6-153) 

In  their  follow-up  document  "Update: 
Universal  Precautions  lac  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus,  Hepatitis  B 
Virus,  and  Other  Bloodbome  Pathogens 
in  Health-Care  Settings."  the  CDC 
continues  to  recommend  preventing  skin 
exposure  and  utilization  of  personal 
protective  equipment. 

Protective  barriers  reduce  the  risk  of 
exposure  of  the  health-care  worker's  skin  and 
mucous  membranes  to  potentially  infective 
materials.  For  universal  precautions, 
protective  turriers  reduce  the  risk  of 
exposure  to  blood,  body  fluids  containing 
visible  blood,  and  other  fluids  to  which 
universal  precautions  apply.  Examples  of 
protective  barriers  include  gloves,  gowns, 
masks,  and  protective  eyewear  *  *  *. 

2.  Use  protective  barriers  to  prevent 
exposure  to  blood,  hoAy  fluids  containing 
visible  blood,  and  other  fluids  to  which 
universal  precautions  apply  *  *  *. 

3.  immediately  and  thoroughly  wash  hands 
and  other  skin  surfaces  that  are 
contaminated  with  blood,  body  fluids 
containing  visible  blood,  or  other  body  fluids 
to  which  universal  precautions  apply.  (Ex.  &- 
426) 

With  regard  to  preventing  not  only  skin 
and  mucous  membrane  contact  but  also 
contamination  of  work  clothes  or  street 
clothes  with  blood  or  other  potentially 
infectious  materials,  the  COC's 
document  "Guidelines  for  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public-Safety 
Workers"  recommends  to  fire  and 
emergency  medical  services: 

*  *  *  Gowns  or  aprons  should  be  worn  to 
protect  clothing  from  splashes  with  blood.  If 


large  splashes  or  quantities  of  blood  are 
present  or  anticipated,  impervious  gowns  or 
aprons  should  t>e  worn.  An  extra  change  of 
work  clothing  should  be  available  at  all 
times.  (Ex.  15) 

This  same  document  under  Law- 
enforcement  and  Correctional  Facilities, 
states: 

*  *  *  In  case  of  blood  contamination  of 
clothing,  an  extra  change  of  clothing  should 
be  available  at  all  times.  (Ex.  15)  | 

The  CDC  recommends,  therefore,  that 
personal  protective  equipment  should  be 
used  to  protect  not  only  skin  and 
mucous  membranes  against  contact  with 
blood  and  other  potentially  infectiotfs- 
materials  but  should  also  be  utilized  to 
prevent  contamination  of  clothing. 
Considering  these  recommendations,  the 
Agency  has  concluded  that  requiring 
provision  of  personal  protective 
equipment  to  prevent  work  clothes, 
street  clothes,  undergarments,  skin. 
eyes,  mouth,  or  other  mucous 
membranes  from  contact  with  blood  or 
other  potentially  infectious  materials  is 
justified  and  appropriate. 

With  respect  to  preventing  mucous 
membrane  contact  the  proposed 
standard  required  that  emergency 
ventilation  devices  also  fall  under  the 
scope  of  personal  protective  equipment 
and  hence  be  provided  b>;/the  employer 
for  use  in  resuscitation.  OSHA  based 
this  requirement  on  the  possibility  of 
employee  exposure  to  blood  or  other 
potentially  infectious  materials  in  the 
mouth  or  in  fluids  that  may  be  expelled 
by  the  patient  during  resuscitation.  As 
little  as  one  cubic  centimeter  (cc)  of 
HBsAg  positive  blood  can  contain  one 
hundred  million  infectious  doses  of 
Hepatitis  B  virus.  As  far  as  HIV  is 
concerned  in  their  August  1967     "  | 
guidelines,  the  CDC  states: 

4.  Although  saliva  has  not  been  implicated 
in  HTV  transmission,  to  minimize  the  need  for 
emergency  moutb-to-moulh  resuscitation, 
mouthpieces,  resuscitation  (tags,  or  other 
ventilation  devices  should  be  availaWe  for 
use  in  areas  in  which  the  need  for 
resuscitation  is  predictable.  (Ex.  6-153) 

Provision  of  these  de\'ice8  was  also 
supported  by  the  American  Federation 
of  State,  County,  and  Municipal 
Employees  (Af^CME).  (Ex.  11-157) 

The  International  Association  of  Fire 
Fighters  (lAFF),  during  its  public  hearing 
testimony,  commented  that  provision  of 
resuscitation  devices  was  a  necessity. 
Mr.  Richard  Duffy,  Director  of 
Occupational  Health  and  Safety  for  the 
L\FF,  stated: 

We  have  given  the  use  of  respiratory 
assistance  equipment  considerable  thought 
We  certainly  believe  that  unprotected  mouth- 
to-mouth  resuscitation  should  not  he  used  by 
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any  emergency  response  personnel.  To  this 
end.  we  believe  that  mechanical  respiratory 
devices,  such  as  a  bag-valve  mask  or  an 
oxygen  demand  valve  resuscitator.  be 
available  on  all  fire  department  emergency 
vehicles  that  respond  or  potentially  respond 
to  medical  emergencies  or  victim  rescues — 
hence,  almost  every  vehicle  in  a  fire 
department. 

Additionally,  pocket  masks  designed  to 
isolate  emergency  response  personnel  from 
contact  with  victim  saliva,  respiratory 
secretions,  vomitus.  blood  or  body  fluids 
must  be  provided  to  all  personnel  who 
provide  or  potentially  provide  emergency 
treatment.  (Tr.  9/14/89,  p.l55) 

In  further  support,  Dr.  Thomas  Robins, 
Chair  of  the  State  of  Michigan  Advisory 
Committee  on  Occupational  Exposure  to 
Bloodbome  Pathogens,  testified  that 
Michigan's  draft  regulation  on 
occupational  exposure  to  bloodbome 
pathogens  would  require  provision  of 
emergency  ventilation  devices  (Tr.  10/ 
17/89.  p.22).  The  Centers  for  Disease 
Control  retained  their  recommendation 
for  use  of  these  devices  in  their  June 
1989  document  "Guidelines  for 
Prevention  of  Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public-Safety 
Workers"  which  states: 

Mechanical  respiratory  assist  devices  (e.g.. 
bag-valve  masks,  oxygen  demand  valve 
resuscitators)  should  be  available  on  all 
emergency  vehicles  and  to  all  emergency 
response  personnel  that  respond  or 
potentially  respond  to  medical  emergencies 
or  victim  rescues. 

Pocket  mouth-to-mouth  resuscitation  masks 
designed  to  isolate  emergency  response 
personnel  (i.e..  double  lumen  systems)  from 
contact  with  the  victim's  blood  and  blood- 
contaminated  saliva,  respiratory  secretions, 
and  vomitus  should  be  provided  to  all 
personnel  who  provide  or  potentially  provide 
emergency  treatment.  (Ex.  15) 

Rondex  Products  Inc.  (Ex.  2(M7) 
commented  that  some  of  the  devices 
falling  under  the  nomenclature  of 
"masks",  "mouthpieces",  "resuscitation 
bags",  and  "shields/overlay  barriers" 
may  not  be  protective  or  could  be 
improperly  used  by  non-medical 
personnel.  OSHA  is  reluctant,  howevej; 
to  prohibit  use  of  specific  types  oj 
resuscitation  devices  simplviie^ause 
some  may  not  be  protectjVe  under 
certain  circumstancea<'There  are  many 
different  personal  protective  equipment 
designs  currentlyJJeing  marketed  or 
being  devebp^dToSHA  believes  that  by 
choosing^ro  apply  a  blanket  prohibition 
to  certain  device  types,  the  standard 
could^ecome  technology-limiting  and  it 
is  not  the  Agency's  intent  to  discourage 
development  of  safer  and  more 

fotective  devices.  Moreover,  it  should 
le  remembered  that  the  same  test  of 
"appropriate"  applies  to  emergency 
resuscitation  devices  as  it  does  to  other 


personal  protective  equipment.  OSHA 
also  believes  that  the  issue  of  improper 
use  of  these  devices  has  been  addressed 
by  paragraph  (g)(2)(vii)(G)  of  this 
standard  which  requires  that  employees 
be  trained  in  the  types,  proper  use. 
location,  removal,  handling, 
decontamination,  and  disposal  of 
personal  protective  equipment. 

Based  upon  the  information  provided 
in  the  comments,  OSHA  has  concluded 
that  minimization  of  mouth-to-mouth 
resuscitation  is  prudent  practice  and 
that  the  most  effective  means  to  do  so  is 
to  require  ventilation  devices  be 
provided  for  resuscitation. 
Consequently,  these  devices  have  been 
retained  under  the  requirements  for 
provision  of  personal  protective 
equipment.  In  addition,  as  required  by 
paragraph  (d)(3)(iii)  of  this  standard, 
these  devices  are  to  be  readiiy 
accessible  to  employees  who  can 
reasonably  be  expected  to  resuscitate  a 
patient. 

Paragraph  (d](3)(ii)  of  the  standard 
requires  the  employer  to  ensure  that  the 
employee  uses  appropriate  personal 
protective  equipment.  Furthermore,  this 
provision  states  that  the  employee  may 
temporarily  and  briefly  decline  to  use 
personal  protective  equipment  if,  under 
rare  and  extraordinary  circumstances,  it 
is  the  employee's  professional 
judgement  that  in  the  specific  instance 
its  use  would  prevent  the  delivery  of 
health  care  or  public  services  or  would 
pose  an  increased  hazard  to  the  safety 
of  the  worker  or  co-worker.  This 
exception  to  the  use  of  personal 
protective  equipment  under  certain 
circumstances  was  supported  by  a 
number  of  commenters  (e.g.,  CDC/ 
NIOSH,  Ex.  20-634,  Tr.  9/14/89,  pp.31- 
32;  ANA,  Tr.  9/20/89,  p.79;  American 
Public  Health  Association,  Ex.  20-1361; 
SEIU,  Tr.  9/15/89,  p.7).  OSHA  believes 
that  in  or^  to  ensure  that  employees 
are  adequately  protected,  the  employer 
has  the  responsibility  to  not  only 
provide  personal  protective  equipment 
}ut  also  to  ensure  that  it  is  utilized  when 
necessary.  Th0  word  "ensure"  is  used  in 
this  final  standard  in  view  of  this 
responsibility  because  it  holds  the 
employer  to  a  higher  and  more 
consistent  level  of  performance. 

OSHA  believes  that  the  personal 
protective  equipment  required  by  this 
standard  is  the  minimum  equipment 
dictated  by  the  exposure  circumstances 
requiring  its  use.  By  permitting 
employees  to  judge,  individually,  what 
protective  equipment  they  will  utilize 
could  result  in  such  a  wide  variance  of 
equipment  used  for  the  same  task  (e.g., 
from  no  equipment  to  a  "moon  suit" 
approach)  that  those  minimum 
standards  of  protection  may  not  be  met. 


Also,  the  Agency  does  not  believe  that 
the  employee  should  be  entirely 
responsible  for  his  or  her  personal 
safety.  Section  5(a)(1)  of  the  OSH  Act 
stipulates  that  the  employer  is 
responsible  for  furnishing  "employment 
and  a  place  of  employment  which  are 
free  from  recognized  hazards  that  are 
likely  to  cause  death  or  serious  physical 
harm  to  his  employees."  Therefore,  the 
OSHAct  places  the  onus  of  protecting 
employees  upon  the  employer  since  the 
hazard(s)  are  present  in  the  workplace 
under  his  or  her  control.  The  Agency 
interprets  this  to  mean  not  only  that  the 
employer  provide  training,  personal 
protective  equipment,  engineering 
controls,  and  so  forth,  but  also  that  the 
employer  has  the  responsibility  to  take 
necessary  measures  to  insure  that 
employees  adhere  to  safety  and  health 
procedures. 

A  large  number  of  commenters 
expressed  concern  that  the  employer 
would  be  held  responsible  to  "assure" 
that  employees  use  appropriate  personal 
protective  equipment.  Of  these,  some 
thought  that  employees  should  be 
permitted  to  judige  for  themselves  what 
protective  equipment  should  be  worn  for 
each  procedure,  based  in  whole  or  in 
part,  upon  their  training,  experience, 
skill,  knowledge,  procedure,  and 
anticipated  exposure  (e.g.,  American 
Society  for  Medical  Technology,  Ex.  20- 
990;  American  Association  for 
Respiratory  Care,  Ex.  20-107;  APIC— 
Greater  Omaha  Area.  Ex.  20-943;  Lee 
Hospital,  Ex.  20-103;  United 
Steelworkers  of  America.  Tr.  11/13/89, 
pp.104-105).  Other  participants  felt  that 
the  employer  should  not  be  required  to 
assure  use  of  personal  protective 
equipment  and  that  this  responsibility 
for  self-protection  should  be  shouldered 
by  the  individual  employee  (e.g.,  APIC — 
Virginia,  Ex.  20-750;  American  Society 
for  Microbiology,  Ex.  20-1188;  The  State 
Medical  Society  of  Wisconsin,  Ex.  20- 
276).  Furthermore,  still  other 
commenters  stated  that  requiring  thie 
employer  to  "assure"  use  of  personal 
protective  equipment  was  a  requirement 
that  the  employer  would  find  difficult  if 
not  impossible  to  fulfill  since  there  was 
no  way  to  monitor  all  employees  to 
assure  total  compliance  all  of  the /time 
(e.g..  Kaiser  Permanente — Panorataia 
City,  Ex.  20-60;  Medical  Arts 
Laboratory,  Ex.  20-638;  Stanford 
University  Hospital,  Ex.  20-984; 
California  APIC  Coordinating  Council, 
Tr.  1/10/90,  p.l87).  The  University  of 
Cleveland  Hospitals  questioned  the 
methods  required  of  employers  to  assure 
use  of  personal  protective  equipment. 
They  inquired  if  a  nurse,  who  had  been 
properly  educated  and  understood  the 
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Also,  the  Agency  does  not  believe  that 
the  employee  should  be  entirely 
responsible  for  his  or  her  personal 
safety.  Section  5(a)(1)  of  the  OSH  Act 
stipulates  that  the  employer  is 
responsible  for  furnishing  "employment 
and  a  place  of  employment  which  are 
free  from  recognized  hazards  that  are 
likely  to  cause  death  or  serious  physical 
harm  to  his  employees."  Therefore,  the 
OSHAct  places  the  onus  of  protecting 
employees  upon  the  employer  since  the 
hazard(s)  are  present  in  the  workplace 
under  his  or  her  control.  The  Agency 
interprets  this  to  mean  not  only  that  the 
employer  provide  training,  personal 
protective  equipment,  engineering 
controls,  and  so  forth,  but  also  that  the 
employer  has  the  responsibility  to  take 
necessary  measures  to  insure  that 
employees  adhere  to  safety  and  health 
procedures. 

A  large  number  of  commenters 
expressed  concern  that  the  employer 
would  be  held  responsible  to  "assure" 
that  employees  use  appropriate  personal 
protective  equipment.  Of  these,  some 
thought  that  employees  should  be 
permitted  to  judge  for  themselves  what 
protective  equipment  should  be  worn  for 
each  procedure,  based  in  whole  or  in 
part,  upon  their  training,  experience, 
skill,  knowledge,  procedure,  and 
anticipated  exposure  (e.g..  American 
Society  for  Medical  Technology,  Ex.  20- 
990;  American  Association  for 
Respiratory  Care,  Ex.  20-107;  APIC— 
Greater  Omaha  Area,  Ex.  20-943;  Lee 
Hospital,  Ex.  20-103;  United 
Steelworkers  of  America,  Tr.  11/13/89. 
pp.104-105).  Other  participants  felt  that       ^^ 
the  employer  should  not  be  required  to 
assure  use  of  personal  protective 
equipment  and  that  this  responsibility 
for  self-protection  should  be  shouldered 
by  the  individual  employee  (e.g.,  APIC — 
Virginia,  Ex.  20-750;  American  Society 
for  Microbiology,  Ex.  20-1188;  The  State 
Medical  Society  of  Wisconsin,  Ex.  20- 
276).  Furthermore,  still  other 
commenters  stated  that  requiring  thie 
employer  to  "assure"  use  of  personal 
protective  equipment  was  a  requirement 
that  the  employer  would  find  difficult  if 
not  impossible  to  fulfill  since  there  was 
no  way  to  monitor  all  employees  to 
assure  total  compliance  all  of  theitime 
(e.g..  Kaiser  Permanente — Panorama 
City,  Ex.  20-60;  Medical  Arts 
Laboratory,  Ex.  20-638;  Stanford 
University  Hospital,  Ex.  20-984; 
California  APIC  Coordinating  Council, 
Tr.  1/10/90,  p.l87).  The  University  of 
Cleveland  Hospitals  questioned  the 
methods  required  of  employers  to  assure 
use  of  personal  protective  equipment. 
They  inquired  if  a  nurse,  who  had  been 
properly  educated  and  understood  the 


1  isks  yet  still  disregarded  the  rules, 
should  be  fired  and  they  questioned 
what  other  option  was  available  to 
assure  use  of  proper  personal  protective 
equipment  (Ex.  20-663).  The  Guthrie 
Clinic  Ltd.  expressed  similar  thoughts 
and  urged  OSHA  to  modify  this 
provision  to  require  that  employers 
"endeavor  to  assure"  use  of  personal 
protective  equipment  (Ex.  20-1222).  The 
AHA  supported  this  "endeavor  to 
assure"  approach  in  their  statement: 

I    *  *  *  [Rjequire  only  that  the  employer  lake 
Treasonable  efforts"  to  direct  employees  to 
use  personal  protective  equipment,  and  to 
provide  the  training  necessary  for  them  to  use 
it.  (Ex.  20-352) 

I  j    It  is  not  OSHA's  intent  that  each 
'  employee  be  constantly  monitored  for 
compliance,  however,  the  Agency  does 
not  believe  that  the  employer  is 
powerless  to  have  employees  follow 
specific  rules.  Most  certainly,  employers 
have  other  policies  such  as  reporting  to 
work  on  time,  working  a  particular 
minimum  number  of  hours  a  day, 
notifying  the  employer  when  the 
individual  is  unable  to  report  to  work, 
taking  certain  precautions  to  prevent 
nosocomial  infections,  and  so  forth  that 
they  require  employees  to  follow.  These 
basic  procedures  are  assuredly  not  left 
to  the  employee's  discretion  as  to 
whether  or  not  they  are  followed  and 
the  employer  must  have  some  process  to 
reinforce  their  adherence.  While  such  a 
process  may  be  a  multi-stage 
disciplinary  process,  this  is  not 
necessarily  the  only  alternative. 
Methodist  Hospital  of  Southern 
California,  for  example,  suggested  that 
an  employee's  compliance  rate  be  tied- 
in  with  the  individual's  performance 
evaluation  (Ex.  20-246).  More  simply, 
increased  compliance  may  possibly  only 
require  additional  education  efforts  or  a 
positive  reinforcement  approach.  The 
Agency  does  not  find  the  arguments  to 
rescind  this  provision  to  be  compelling 
and,  therefore,  has  retained  the 
requirement  that  employers  ensure  that 
the  employee  uses  appropriate  personal 
protective  equipment.  This  requirement 
is  also  consistent  with  other  recent 
OSHA  standards  such  as  Coke  Oven 
Emissions,  29  CFR  1910.1029;  1.2- 
dibromo-3-chloropropane  (DBCP),  29 
CFR  1910.1044;  Ethylene  Oxide,  29  CFR 
1910.1047;  and  Formaldehyde.  29  CFR 
1910.1048. 

During  the  public  comment  process, 
several  dental  organizations  raised  the 
issue  of  exempting  dentists  from  use  of 
personal  protective  equipment,  in  whole 
or  in  part,  while  treating  young  children 
in  order  to  prevent  scaring  the  child 
(ADA,  Ex.  20-665:  American  Association 
of  Orthodontists,  Tr.  11/14/89,  pp.496- 


497;  American  Association  of 
Orthodontists,  Tr.  9/22/89.  p.57;  I 

American  Academy  of  Pediatric 
Dentistry,  Tr.  10/19/89,  p.467;  Florida 
Academy  of  Pediatric  Dentistry,  Tr.  12/ 
19/89,  pp.  1075-1076;  SEIU,  Dr.  Norma 
Solarz,  Tr.  1/16/90,  pp.663-664). 
Testimony  presented  by  Dr.  Thomas 
Floyd  on  behalf  of  the  Florida  Academy 
of  Pediatric  Dentistry  urged  OSHA  to 
afford  the  dentist  flexibility  in  deciding 
if  a  child  will  be  overly  frightened  by 
use  of  a  mask  and  goggles  (Tr.  12/19/89, 
pp.1075-1076).  In  response  to  OSHA's 
question  about  his  normal  protective 
equipment,  however.  Dr.  Floyd 
responded: 

Routinely,  all  examinations  and  all 
treatment  are  with  gloves.  We  utilize  the 
rubber  dam  routinely,  and  when  we  are  using 
a  rotary  instrument  and  have  the  possibility 
of  an  aerosol,  we  will  use  a  mask  and  a 
shield  with  protective  eye  covering.  I  wear 
glasses  anyway  for  close  up  work*  *  *.  (Tr. 
12/19/69.  p.1089) 

When  asked  if  he  felt  that  this  garb  was 
appropriate  for  pediatric  dentistry.  Dr. 
Floyd  stated: 

If  it  ha%  been  explained  properly  and  is 
accepted  by  the  child,  yes.  There  are  certain 
situations  where  it  could  become  threatening 
and  then  the  practitioner  has  to  utilize  his 
judgement.  We  never  relinquish  the  gloves. 
We  never  relinquish  the  glasses.  We  never 
relinquish  the  clinic  jacket.  Sometimes  the 
faceshleld,  but  we  will  wear  the  mask,  and  I 
do  not  think  that  we  have  frightened  anyone 
to  the  point  of  running  out  of  the  office  at  this 
point.  (Tr.  12/19/89.  p.l089) 

Ms.  Karen  Boulton  of  the  American 
Dental  Hygienists  Association  stated 
that  she  normally  wore  a  %  length 
sleeve  lab  coat,  gloves,  mask,  and 
prescriptive  eyewear.  When  asked  if  she 
found  this  equipment  scared  children 
under  her  care,  she  responded: 

•  *  '  I  personally  don't  find  it  to  be  a 
problem.  1  think  its  all  in  the  education 
process  to  the  child  and  you  know  certainly 
you  can  speak  with  the  parent  before  the 
child  comes  in  for  actual  treatment,  but  I 
have  not  found  that  to  be  a  problem  at  all.  In 
fact  you  can  kind  of  make  it  a  fun  game  with 
the  child  when  you  put  your  mask  on,  you 
can  even  draw  a  smile  on  the  mask.  I  haven't 
found  that  to  be  a  problem.  (Tr.  1/16/90. 
pp.580-581) 

In  addition,  Ms.  Mary  Kelly,  a  dental 
hygienist  appearing  at  the  Chicago 
hearings,  testified  that  she  had  cleaned 
the  teeth  of  children  down  to  two  and  a 
half  years  of  age  and  that  they  did  not 
mind  her  use  of  protective  equipment 
(Tr.  10/19/89,  p.718).  This  testimony, 
gathered  from  practitioners  who  treat  or 
have  treated  children  while  utilizing 
protective  equipment,  demonstrates  to 
the  Agency  that  use  of  personal 
protective  equipment  during  dental  care 


of  children  can  be  accomplished  without 
frightening  the  patient.  Also,  children, 
like  adults,  can  be  infected  with  HBV 
and  HIV  without  manifesting  external 
signs  and,  therefore,  should  be  treated 
with  universal  precautions. 
Consequently,  the  Agency  has 
concluded  that  exemption  or  deviation 
from  required  personal  protective 
equipment  during  dental  treatment  of 
children  is  not  warranted. 

Paragraph  (d)(3)(ii)  of  the  standard, 
however,  does  contain  a  limited 
exemption  to  the  use  of  personal 
protective  equipment.  It  requires  that  the 
employer  shall  ensure  that  the  employee 
uses  appropriate  personal  protective 
equipment  unless  the  employer  shows 
that  the  employee  temporarily  and 
briefly  declined  to  use  personal 
protective  equipment  when,  under  rare 
and  extraordinary  circumstances,  it  was 
the  employee's  professional  judgement 
that  in  the  specific  instance  its  use 
Would  have  prevented  the  delivery  of 
health  care  or  public  safety  services  or 
would  have  posed  an  increased  hazard 
to  the  safety  of  the  workeror  co-worker. 
In  addition,  when  the  employee  makes 
this  judgement,  the  circumstances  must 
be  investigated  and  documented  in 
order  to  determine  whether  changes  can 
be  instituted  to  prevent  such 
occurrences  in  the  future. 

OSHA  stated  in  the  proposed 
standard  that  it  recognized  that  on 
occasion  particular  circumstances  arise 
in  which  the  use  of  personal  protective 
equipment  may  interfere  with  the  proper 
delivery  of  health  care  or  public  safety 
services  or  create  a  significant  risk  to 
the  personal  safety  of  the  worker.  The 
following  scenarios  represent  examples 
of  when  such  a  situation  could  occur: 

1.  A  sudden  change  in  patient  status 
such  as  when  an  apparently  stable 
patient  unexpectedly  begins  to 
hemorrhage  profusely,  putting  the 
patient's  life  in  immediate  jeopardy; 

2.  A  firefighter  rescues  an  individual 
who  is  not  breathing  from  a  burning 
building  and  discovers  that  his/her 
resuscitation  equipment  is  lost/damaged 
and  he/she  must  administer  CPR; 

3.  A  bleeding  suspect  unexpectedly 
attacks  a  police  officer  with  a  knife, 
threatening  the  safety  of  the  officer  and/ 
or  co-workers. 

The  first  two  scenarios  are  examples 
of  situations  which  may  be  immediately 
life-threatening  to  the  patient  while  the 
third  illustrates  circumstances  in  which 
the  personal  safety  of  the  worker  or  co- 
workers could  be  compromised.  In 
evaluating  each  of  the  above  situations, 
it  may  be  judged  that  the  time  required 
to  don  personal  protective  equipment  is 
critical  to  the  patient's  life  or  preventing 
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a  threat  to  the  worker's  personal  safety. 
In  such  circumstances,  holding  the 
employer  responsible  for  ensuring  that 
the  employee  utilizes  personal 
protective  equipment,  regardless  of  the 
consequences,  does  not  appear  justified. 
Therefore,  the  Agency  has  retained  a 
limited  exemption  in  the  belief  that  the 
flexibility  it  affords  is  appropriate. 

While  a  large  number  of  participants 
supported  the  overall  concept  of  such  an 
exemption,  some  questioned  who  should 
make  the  decision  regarding  such 
equipment.  Many  agreed  with  OSHA 
that  the  decision  should  rest  with  the 
employee  (CDC/  NIOSH,  Ex.  20-634; 
SEIU.  Tr.  11/13/89.  p.l31;  American 
Nurses  Association,  Tr.  9/20/89,  p.79; 
State  of  Maryland,  Division  of  Labor 
and  Industry,  Ex.  20-1362;  Tucson  ■ 
Medical  Center,  Ex.  20-141;  Frick 
Community  Health  Center,  Ex.  20-292; 
ServiceMaster  Company,  Ex.  20-21; 
American  Public  Health  Association,  Ex. 
20-1361;  Communication  Workers  of 
America,  Ex.  20-273).  Some  felt  that  the 
decision  should  rest  either  completely  or 
partially  with  the  employer  (Nassau- 
Suffolk  Hospital  Council,  Inc.,  Tr.  11/14/ 
89,  pp.479-480;  American  Ambulance 
Association,  Tr.  1/17/90,  pp.883-884; 
California  Association  of  Health 
Facilities,  Tr.  1/17/90,  pp.929-930;  Ex. 
20-109,  American  Association  of 
Forensic  Dentists.  Ex.  20-109;  20-354. 
Hospital  Council  of  Western 
Pennsylvania,  Ex.  20-354;  National 
Association  of  Children's  Hospitals  and 
Related  Institutions  Inc.,  Ex.  20-1003; 
Allegheny  Valley  Hospital,  Ex.  20-966). 

It  is  the  intent  of  the  Agency  that  the 
decision  not  to  use  personal  protective 
equipment  in  the  aforementioned  types 
of  situations  rests  with  the  employee, 
not  the  employer.  The  types  of 
circumstances  which  OSHA  envisions 
may  necessitate  invocation  of  the 
exemption  are  those  which  require  an 
immediate  on-the-spot  decision  and 
would  not  be  conducive  to  awaiting 
approval  or  disapproval  of  the  employer. 
If  there  were  time  to  consult  about  the 
decision,  there  would  be  time  to  don  the 
personal  protective  equipment.  In  any 
case,  OSHA  does  not  intend  to  compel 
an  employee  to  bypass  the  use  of 
appropriate  personal  protective 
equipment  against  the  employee's  will. 
In  some  situations,  in  fact,  the 
"employer"  may  not  be  readily 
accessible  such  as  would  probably  be 
found  in  the  fireRghter  and  police 
scenarios  mentioned  above.  United 
University  Professions  (Ex.  20-26)  felt 
that  permitting  an  exemption  invited 
abuse  by  the  employer.  However,  since 
the  employer  has  no  input  into  the 
decision.  OSHA  believes  such  abuse  is 


prevented.  The  California  Association  of 
Health  Facilities  and  Beverly 
Enterprises  Inc.  stated  that  healthcare 
workers  should  not  be  placed  in  the 
dil«nma  of  having  to  make  such  a 
decision  (Tr.  l/l7/9a  pp.929-930;  Ex.  20- 
1356) .  If  an  employee  has  received 
proper,  sufficient  training,  the  decision 
whether  or  not  to  use  protective 
equipment  in  a  situation  should  not 
present  a  dilemma. 

To  prevent  abuse  of  this  exemption  by 
the  employee,  the  Agency  has  set  some 
specific  criteria  for  use  in  evaluating  a 
course  of  action.  In  the  proposal,  OSHA 
queried  whether  the  alternate  wording 
"prevent"  in  place  of  "interfere  with" 
and  "greater  hazard"  rather  than 
"significant  risk"  would  be  more 
appropriate.  The  ServiceMaster 
Company  responded  that  the  alternate 
wording  represented  stronger  terms  and 
should  be  adopted  (Ex.  20-21).  CDC/ 
NIOSH  also  supported  this  phraseology 
by  incorporating  it  into  their 
recommended  wording  for  this  provision 
(Ex.  20-634).  OSHA  believes  that 
"prevent"  and  "increased  hazard" 
convey  the  Agency's  intent  much  more 
clearly  and  provide  the  employee  with  a 
much  more  defmed  basis  for  evaluation. 
Therefore,  these  terms  have  been 
incorporated  into  the  final  standard. 
Consequently,  the  exemption  applies  to 
defined,  limited,  essentially  life- 
threatening  circumstances  and,  as  such, 
discourages  excessive  use  by 
employees. 

Utilization  of  the  exemption  is  to 
occur,  as  stated  in  the  standard,  only  in 
rare  and  extraordinary  circumstances 
which  are  unexpected  and  threaten  the 
life  or  safety  of  the  patient,  worker,  or 
co-worker.  The  exemption  is  to  be 
limited  in  extent  and  time.  The 
employee  who  takes  advantage  of  this 
exemption  in  a  particular  circumstance 
must  continue  to  take  steps  to  reduce  his 
or  her  risk.  Those  practices  associated 
with  universal  precautions  which  can  be 
used  are  to  be  implemented  whenever 
possible.  Moreover,  as  soon  as  the 
situation  changes  as,  for  example,  when 
a  properly-protected  co-worker  is 
available  to  relieve  the  employee,  the 
criticality  of  the  patient's  condition 
decreases,  or  the  violent  patient/ 
prisoner  is  subdued,  the  employee  is 
expected  to  implement  use  of  full 
precautions. 

It  should  also  be  understood  that  the 
decision  not  to  use  personal  protective 
equipment  is  to  be  made  on  a  case-by- 
case  basis  and  in  no  way  is  to  be 
generally  applied  to  a  particular  work 
area  or  recurring  task.  Employees  must 
exercise  their  professional  judgement  in 
making  such  a  decision  and  should  be 


aware  that  they  may  be  asked  to  explain 
the  reasons  for  their  course  of  action. 
For  example,  OSHA  believes  that 
disregarding  the  use  of  personal 
protective  equipment  because  there  is 
concern  that  the  appropriate  personal 
protective  equipment  may  be  alarming 
to  the  patient  or  because  the  patient 
population  is  perceived  to  be  "low  risk" 
are  not  legitimate  reasons.  Also,  a 
concern  that  a  job  may  not  be  properly 
performed  because,  for  instance,  gloves 
dull  an  employee's  tactile  sense  or 
goggles  become  fogged  is  not  considered 
a  legitimate  reason  to  use  this 
exemption  for  routine  procedures.  Some 
employees  may  express  the  concern  that 
gloves,  because  they  don't  fit  properly, 
increase  their  risk  of  injury.  Since  the 
standard  requires  that  personal 
protective  equipment  be  provided  in 
"appropriate  sizes,"  the  employer  would 
be  obligated,  under  paragraph  (d)(3)(iii). 
to  provide  gloves  and  other  equipment 
that  fit.  Therefore,  a  general  concern 
that  the  use  of  gloves,  for  instance, 
increases  risk  to  the  personal  safety  of 
the  worker  cannot  be  a  basis  for  an 
exemption.  Similarly,  OSHA  anticipates 
that  this  exemption  would  be  invoked 
only  under  unusual  circumstances  in  an 
emergency  room.  It  is  reasonable  to 
assume  that  critically  ill  patients  would 
be  routinely  arriving  at  a  hospital 
emergency  room  and  that  adequate 
planning  would  assure  that  very  few 
occasions  would  arise  when  an 
employee  would  be  forced  to  make  such 
a  decision. 

In  summary,  employees  may  on  rare 
occasion  find  themselves  in 
extraordinary  circumstances  in  which, 
based  upon  their  professional 
judgement,  they  feel  that  utilizing 
personal  protective  equipment  would 
prevent  proper  delivery  of  healthcare  or 
safety  services  or  would  pose  an 
increased  hazard  to  the  safety  of  the 
worker  or  co-worker.  The  decision  not 
to  use  personal  protective  equipment  is 
to  be  made  on  a  case-by-case  basis  and 
must  be  prompted  by  legitimate  and 
truly  extenuating  circumstances.  In  such 
cases,  the  employee  may  temporarily 
and  briefly  abandon  use  of  personal 
protective  equipment.  However,  this 
does  not  mean  that  the  circumstances 
surrounding  such  a  decision  should  not 
be  scrutinized.  It  may  be  that  the 
employee's  decision  was  based  upon  a 
situation  which  could  be  corrected.  For 
example,  in  the  scenario  given  above  in 
which  the  firefighter  discovers  that  his/ 
her  resuscitation  equipment  has  been 
lost  or  damaged,  a  possible  solution  to 
prevent  this  occurrence  in  the  future 
could  be  placing  the  resuscitation 
equipment  in  a  more  durable  protective 
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aware  that  they  may  be  asked  to  explain 
the  reasons  for  their  course  of  action. 
For  example,  OSHA  believes  that 
disregarding  the  use  of  personal 
protective  equipment  because  there  is 
concern  that  the  appropriate  personal 
protective  equipment  may  be  alarming 
to  the  patient  or  because  the  patient 
population  is  perceived  to  be  "low  risk" 
are  not  legitimate  reasons.  Also,  a 
concern  that  a  job  may  not  be  properly 
performed  because,  for  instance,  gloves 
dull  an  employee's  tactile  sense  or 
goggles  become  fogged  is  not  considered 
a  legitimate  reason  to  use  this 
exemption  for  routine  procedures.  Some 
employees  may  express  the  concern  that 
gloves,  because  they  don't  fit  properly, 
increase  their  risk  of  injury.  Since  the 
standard  requires  that  personal 
protective  equipment  be  provided  in 
"appropriate  sizes,"  the  employer  would 
be  obligated,  under  paragraph  (dH3)(iii), 
to  provide  gloves  and  other  equipment 
that  fit.  Therefore,  a  general  concern 
that  the  use  of  gloves,  for  instance, 
increases  risk  to  the  personal  safety  of 
the  worker  cannot  be  a  basis  for  an 
exemption.  Similarly,  OSHA  anticipates 
that  this  exemption  would  be  invoked 
only  under  unusual  circumstances  in  an 
emergency  room.  It  is  reasonable  to 
assume  that  critically  ill  patients  would 
be  routinely  arriving  at  a  hospital 
emergency  room  and  that  adequate 
planning  would  assure  that  very  few 
occasions  would  arise  when  an 
employee  would  be  forced  to  make  such 
a  decision. 

In  summary,  employees  may  on  rare 
occasion  find  themselves  in 
extraordinary  circumstances  in  which, 
based  upon  tbeir  professional 
judgement,  they  feel  that  utilizing 
personal  protective  equipment  would 
prevent  proper  delivery  of  healthcare  or 
safety  services  or  would  pose  an 
increased  hazard  to  the  safety  of  the 
worker  or  co-worker.  The  decision  not 
to  use  personal  protective  equipment  is 
to  be  made  on  a  case-by-case  basis  and 
must  be  prompted  by  legitimate  and 
truly  extenuating  circumstances.  In  such 
cases,  the  employee  may  temporarily 
and  briefly  abandon  use  of  personal 
protective  equipment.  However,  this 
does  not  mean  that  the  circumstances 
surrounding  such  a  decision  should  not 
be  scrutinized.  It  may  be  that  the 
employee's  decision  was  based  upon  a 
situation  which  could  be  corrected.  For 
example,  in  the  scenario  given  above  in 
which  the  firefighter  discovers  that  his/ 
her  resuscitation  equipment  has  been 
lost  or  damaged,  a  possible  solution  to 
prevent  this  occurrence  in  the  future 
could  be  placing  the  resuscitation 
equipment  in  a  more  durable  protective 


case  or  affixing  the  equipment  more 
securely  to  the  firefighter's  clothing. 
Therefore,  the  employer  is  required  to 
investigate  and  document  the 
circumstances  surrounding  those 
instances  when  an  employee  invokes 
the  exemption  to  the  use  of  personal 
protective  equipment  in  order  to 
determine  if  changes  can  be  instituted 
that  would  prevent  a  reoccurrence  of 
such  a  situation  in  the  future.  In 
addition,  the  employer  is  not  relieved  of 
the  responsibility  to  assure  that 
personal  protective  equipment  is  readily 
accessible  at  all  times  and  shall  not 
discourage  adherence  to  universal 
precautions  or  the  appropriate  use  of 
personal  protective  equipment. 

Paragraph  (d)(3)(iii)  of  the  final 
standard  requires  the  employer  to 
ensure  that  appropriate  personal 
protective  equipment  in  the  appropriate 
sizes  is  readily  accessible  at  the 
worksite  or  is  issued  to  employees.  In 
addition,  hypoallergenic  gloves,  glove 
liners,  powderless  gloves,  or  other 
similar  alternatives  are  required  to  be 
readily  accessible  to  those  employees 
who  are  allergic  to  the  gloves  normally 
provided. 

It  is  of  great  importance  that  personal 
protective  equipment  is  easily 
accessible  and  of  proper  size.  The 
consistent  use  of  such  items  hinges,  in 
part,  upon  the  employee's  motivation 
and  acceptance.  However,  if  access  of 
the  equipment  is  difficult,  its  use  may  be 
perceived  as  too  time  consuming  and 
burdensome.  Proper  fit  of  personal 
protective  equipment  also  plays  a  major 
role  in  its  utilization  by  employees.  If  it 
is  too  large  .     oo  small  it  may  be 
uncomfortable  or  could  interfere  with 
proper  task  performance,  resulting  in 
frustration  and  non-use.  Ms.  Delores 
Pfohl  of  the  Communication  Workers  of 
America  testified: 

*  *  •  We've  had  problems  getting  people 
to  wear  gloves  while  they  change  a  dressing 
or  make  a  bed  because  they  say  that  the 
gloves  don't  always  fit  well.  They're 
awkward  to  use  *  *  *.  (Tr.ll/l4/89.  p.  250) 

Proper  employee  protection  rests  upon 
utilization  of  this  equipment,  therefore, 
provision  of  proper  sizes  and 
accessibility  must  be  maintained  to 
ensure  and  promote  its  use.  Several 
commenters  supported  this  provision 
(SEIU,  Tr.  11/13/89,  p.  131;  American 
Association  of  Critical-Care  Nurses,  Tr. 
12/19/89,  pp.  952,  959;  AFSCME,  Tr.  1/ 
16/90,  p.  604;  Drug,  Hospital,  and  Health 
Care  Employees  Union — Local  1199,  Tr. 
11/14/89,  pp.  396-397;  RWDSU,  Tr.  11/ 
14/89.  pp.  432-433;  Surgikos,  Ex.  20-252). 
In  addition,  some  participants  in  the 
hearing  provided  examples  of  how 
accessibility  of  personal  protective 


equipment  is  currently  being  achieved  in 
their  workplace  (AFSCME,  Tr.  10/17/89, 
p.  83;  AFSCME.  Tr.  1/16/90.  p.  600; 
Presbyterian  Hospital  of  Dallas  and 
Presbyterian  Healthcare  System,  Tr.  9/ 
27/89,  p.  177;  St.  Paul  Medical  Center, 
Tr.  9/27/89,  p.  209).  Roxborough 
Memorial  Hospital  and  the  Tennessee 
Health  Care  Association  asked  that 
accessibility  be  clarified  (Exs.  20-920; 
20-1205).  Based  on  the  evidence  in  the 
record,  the  Agency  has  concluded  that 
appropriate  protective  equipment  must 
be  located  so  that  acquiring  it  does  not 
hinder  p^ormance  of  the  task  or  be 
inconvenient  to  the  point  of 
discouraging  use.  For  example,  Mr. 
Martin  Rosen,  a  paramedic  and 
representative  of  SEIU,  testified  that 
blood-soaked  clothing  cannot  always  be 
changed  before  proceeding  to  the  next 
emergency  call.  He  stated  that  the 
company  encouraged  employees  to  keep 
a  second  change  of  clothing  in  their  car 
at  the  ambulance's  home  base  but  that 
the  ambulance  may  not  return  to  base 
for  prolonged  periods,  possibly  the 
entire  shift  (Tr.  1/16/90,  pp.  77a-779). 
The  Agency  would  not  consider  this  to 
be  ready  accessibility  of  personal 
protective  equipment.  OSHA  agrees 
with  Mr.  Paul  Maniscalco  of  the 
National  Association  of  Emergency 
Medical  Technicians  who  testified  that 
he  felt  "accessible"  would  be  on-scene, 
either  on  an  individual's  person  or  on 
the  vehicle,  depending  upon  the  nature 
of  the  equipment  (Tr.  9/14/89,  pp.  133- 
134).  In  the  case  related  by  Mr.  Rosen, 
the  second  set  of  clothing  could  be  kept 
on  the  ambulance  or  employees  could  be 
provided  with  several  sets  of 
replaceable  coveralls  to  be  kept  on  the 
vehicle.  The  employer's  responsibility  to 
ensure  accessible  personal  protective 
equipment  for  employees  at  non-fixed 
worksites  cannot  be  overemphasized. 
Adequate  planning  and  reinventory 
should  ensure  that  the  necessary 
equipment  is  present  on  the  response 
vehicle  or  on  the  employee's  person. 
Based  upon  the  evidence  submitted,  it  is 
OSHA's  opinion  that  maintenance  of 
ready  accessibility  in  both  fixed  and 
non-fixed  worksites  is  feasible. 

The  Society  of  Hospital 
Epidemiologists  of  America  urged 
OSHA  to  clarify  that  barrier  precautions 
which  would  not  be  expected  to  be 
needed  in  a  particular  area  would  not, 
consequently,  be  required  to  be  readily 
accessible  in  that  area  (Tr.  10/18/89, 
p.357;  Ex.  20-1002).  It  is  not  OSHA's 
intent  that  the  entire  array  of  personal 
protective  equipment  be  readily 
accessible  to  all  work  areas;  only  that 
equipment  which  can  be  reasonably 
anticipated  to  be  needed  based  upon  the 
types  of  occupational  exposure  expected 


in  a  work  area  must  be  provided.  For 
example,  head  and  shoe  covers  would 
not  be  expected  to  be  readily  accessible 
in  an  area  where  gross  contamination  of 
the  head  or  shoes  would  not  be 
reasonably  anticipated. 

The  Agency  is  aware  that  use  of 
gloves  as  a  protective  barrier  is  a  major 
part  of  this  standard's  methods  of 
preventing  occupational  exposure.  In 
addition,  it  is  known  that  some 
employees  may  exhibit  an  allergic 
dermal  reaction  to  the  gloves  normally 
provided  to  workers  or  the  powder  that 
the  gloves  contain.  To  prevent 
exacerbation  of  such  allergic  dermatitis 
and  thereby  permit  these  individuals  to 
continue  working,  the  proposal  r^uired 
employers  to  make  hypoallergenic 
gloves  readily  accessible  to  those 
employees  who  exhibited  allergic 
reactions  to  the  gloves  normally 
provided.  A  number  of  commenters 
acknowledged  that  some  type  of 
concession  should  be  made  for 
employees  who  manifest  allergic 
reactions  to  gloves  (APIC — San 
Francisco  Bay  Area,  Tr.  1/10/90,  pp.l68- 
169;  AAOHN,  Ex.  20-882;  Infection 
Control  Coordinators  Conference — 
Connecticut  Hospitals  Association.  Ex. 
20-275:  Kaiser  Permanente — Fontana, 
CA,  Ex.  20-551;  St.  Vincent  Hospital,  Ex. 
20-524;  William  W.  Backus  Hospital.  Ex. 
20-911;  MD  Anderson  Cancer  Center- 
University  of  Texas.  Ex.  20-390;  Verdugo 
Hills  Hospital,  Ex.  20-573;  El  Camino 
Hospital,  Ex.  20-879;  Surgikos,  Ex.  20- 
252).  However,  information  was 
provided  that  hypoallergenic  gloves  may 
not  be  the  proper  solution  or.  at  least, 
the  only  solution  available  to  address 
such  reactions  and  several  alternatives 
were  given  including  powderiess  gloves, 
glove  liners,  and  simply  changing  to 
another  brand  of  glove  (Tr.  1/10/90, 
p.l89;  Exs.  20-524;  20-249;  20-390;  20- 
879;  20-109).  The  final  standard, 
therefore,  expands  this  provision  to 
afford  employers  with  the  flexibility  to 
provide  their  employees  with 
hypoallergenic  gloves,  glove  liners, 
powderless  gloves,  or  similar 
alternatives  to  deal  with  allergic 
reactions  rather  than  restrict  them  to  the 
single  recourse  of  hypoallergenic  gloves. 

Paragraph  (d)(3)(iv)  of  the  standard 
requires  that  the  employer  clean, 
launder,  and  dispose  of  personal 
protective  equipment  required  by 
paragraph  (d).  Methods  of  Compliance, 
and  paragraph  (e).  HIV  and  HBV 
Research  Laboratories  and  Production 
Facilities,  of  this  standard,  at  no  cost  to 
the  employee.  In  addition,  paragraph 
(d)(3)(v)  stipulates  that  the  employer 
must  repair  or  replace  personal 
protective  equipment  as  needed  to 
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maintain  its  effectiveness,  at  no  cost  to 
the  employee.  These  requirements 
remain  basically  unchanged  from  those 
contained  in  the  proposal  except  for  the 
addition  of  "at  no  cost  to  the  employee." 
This  addendum  has  been  included  to 
clarify  that  the  employer's  responsibility 
does  not  end  with  provision  of  personal 
protective  equipment  but  is  an  ongoing 
responsibility  to  clean,  maintain,  and 
dispose  of  such  equipment. 

The  first  provision  ensures  that  these 
items  remain  within  the  control  of  the 
employer  and,  therefore,  will  be 
properly  disposed  of.  cleaned,  or 
laundered  consistent  with  that 
employer's  control  program.  This  will 
prevent  contamination  outside  of  the 
work  area  (e.g.,  non-work  areas  such  as 
the  employee's  home).  The  requirement 
to  repair  or  replace  the  protective 
equipment  is  needed  to  ensure  proper 
functioning  of  these  items  and,  thereby, 
proper  employee  protection.  Moreover, 
requiring  that  the  employer  be 
responsible  for  this  activity  provides 
further  insurance  that  the  items  will 
remain  under  the  control  of  the 
employer  who  will  make  this  a  part  of 
his  or  her  overall  program  to  control 
occupational  exposure.  Support  for 
these  specific  provisions  was  received 
from  several  commenters  (Minnesota 
Nurses  Association.  Ex.  20-995;  Society 
of  Hospital  Epidemiologists  of  America, 
Ex.  20-1002;  Rose  Marie  Unrein,  Ex.  20- 
140;  Fairfax  County  Fire  Department,  Tr. 
9/14/89.  p.l79;  RWDSU,  Ex.  20-1505; 
Kathy  Lampe,  Ex.  20-1;  State  of 
Maryland,  Division  of  Labor  and 
Industry,  Ex.  20-1362;  ServiceMaster 
Company,  Ex.  20-21). 

Some  confusion  appears  to  exist  as  to 
the  employer's  responsibility  (e.g., 
cleaning,  repair,  replacement]  for 
employee-procured  uniforms,  lab  coats 
and  other  items  of  clothing  as  evidenced 
by  the  number  of  participants  requesting 
clarification  of  or  stating  opposition  to 
this  issue  (APIC,  Ex.  20-1118;  American 
Association  of  Critical-Care  Nurses,  Ex. 
20-1162;  Exs.  20-523;  20-532;  20-1332; 
20-568;  20-545;  20-661;  20-908;  20-105; 
20-633;  20-320;  20-390;  20-548;  20-618; 
20-967;  20-529;  20-1194;  20-43;  20-557; 
20-686;  20-673;  20-11;  20-538;  20-527; 
California  APIC  Coordinating  Council, 
Tr.  1/10/90,  pp.  187-188).  As  slated 
previously  in  the  discussion  of 
"provision"  of  personal  protective 
equipment,  the  employer's  responsibility 
is  based  upon  the  intended  function  of 
an  item.  If  an  item  is  to  function  as 
personal  protective  equipment,  then  it  is 
the  employer's  responsibility  to  provide 
that  item,  clean  it,  repair  it.  replace  it, 
and  dispose  of  it.  These  requirements 
imposed  on  the  employer  as  part  of  his 


or  her  ongoing  responsibility  for 
employee  personal  protective  equipment 
are  consistent  with  other  recent  OSHA 
standards  (Formaldehyde,  29  CFR 
1910.1048;  Asbestos.  29  CFR  1910.1001). 

The  record  clearly  indicates  that  some 
employees  are  currently  laundering 
contaminated  personal  protective 
equipment  at  home  (Frankford  Hospital. 
Ex.  20-211;  Hahnemann  University 
Hospital,  Ex.  20-356;  ADA.  Ex.  20-665; 
Oregon  Dental  Association,  Ex.  20-1320; 
Kathy  Umpe,  Ex.  20-1;  SEIU,  Tr.  l/l6/ 
90.  p.795;  Dr.  Frederick  Preis.  Tr.  9/25/ 
89.  p.12;  Dr.  Henry  Finger,  Tr.  9/22/89. 
p.39).  In  addition,  some  participants  felt 
that  contaminated  clothing  could  be 
safely  washed  at  home  and  that  there 
was  no  evidence  of  disease  transmission 
to  support  requiring  that  employers 
clean  contaminated  personal  protective 
equipment  (MetroHealth  Medical 
Center,  Ex.  20-190;  Albert  Einstein 
Medical  Center.  Ex.  20-945;  Eisenhower 
Memorial  Hospital,  Ex.  20-1217; 
Laboratory  of  Pathology,  Ex.  20-565; 
Lassa  NW,  Ex.  20-680;  Osteopathic 
Medical  Center,  Ex.  20-1342). 

The  Agency  does  not  believe  that 
washing  contaminated  personal 
protective  equipment  at  home  is 
acceptable.  Insurance  of  proper 
laundering  procedures  is  one  of  the 
major  reasons  why  the  Agency  believes 
that  contaminated  personal  protective 
equipment  must  remain  under  the 
control  of  the  employer.  By  permitting 
home  laundering,  the  employer, 
obviously,  cannot  assure  himself  or 
herself  that  proper  handling  or 
laundering  procedures  are  being 
followed.  Moreover,  as  stated 
previously,  home  laundering  could  lead 
to  migration  of  contaminants  to  non- 
work  environments.  Relative  to  the  lack 
of  evidence  of  disease  transmission 
from  washing  contaminated  equipment 
at  home,  reference  to  the  "Laundry" 
section  of  this  document  will  show  that 
a  large  number  of  commenters  believe 
that  all  contaminated  laundry  should  be 
considered  to  be  infectious  and  should 
be  handled  with  universal  precaiitions. 
This  position  is  supported  by 
ServiceMaster  which  listed  the 
shortcomings  of  home  laiuidering  and 
recommended  against  allowing  such 
practices  (Ex.  20-21). 

The  Agency  recognizes  no  distinction 
between  dealing  with  contaminated 
institutional  linen  (e.g.,  bedsheets, 
surgical  drapes]  and  the  procedures  for 
cleaning,  laundering,  and  disposal  of 
contaminated  personal  protective 
equipment.  Therefore,  OSHA  concludes 
that  while  there  are  no  specific  studies 
linking  disease  transmission  to  home 
laundering,  careful  handling  and 


cleaning  of  contaminated  items  is 
adequately  supported  to  justify  these 
provisions. 

Paragraph  (d)(3)(vi)  stipulates  that  if  a 
garment(s)  is  penetrated  by  blood  or 
other  potentially  infectious  materials, 
the  garment(s]  shall  be  removed 
immediately  or  as  soon  as  feasible.  This 
provision  has  been  added  to  the  final 
standard  in  response  to  a  comment  from 
CDC/NIOSH  recommending  insertion  of 
a  subparagraph  stating: 

Employees  shall  immediately  wash  hands 
and  any  other  skin  or  mucous  membrane  that 
becomes  contaminated  with  blood  or  other 
potentially  infectious  material.  In  the  event 
that  outer  garments  are  penetrated  by  blood 
or  other  potentially  infectious  material,  the 
contaminated  clothing  shall  be  removed  and 
the  skin  washed  immediately  or  as  quickly  as 
practicable.  (Ex.  20-634) 

The  logic  behind  adoption  of  this 
provision  is  to  (1)  Minimize  further 
penetration  of  blood  or  other  potentially 
infectious  materials  onto  underlying 
garments  and/or  skin  or  mucous 
membranes  and  (2)  minimize  the  amount 
of  time  these  materials  remain  in 
contact  with  skin  or  mucous  membranes 
if  these  materials  have  penetrated  to  the 
point  of  contacting  the  individual's  skin 
or  mucous  membranes.  It  should  be 
noted  that  if  the  latter  case  occurs  (i.e., 
contact  with  skin  or  mucous 
membranes),  the  affected  body  areas 
are  to  be  washed  or  flushed  as  required 
by  paragraph  (d)(2)(vi)  of  this  standard. 

Tha-fmal  standard,  in  paragraph 
(d)(3)(vii),  requires  that  all  personal 
protective  equipment  be  removed  prior 
to  leaving  the  work  area.  This  provision 
will  minimize  migration  of 
contamination  beyond  the  work  area  to 
such  places  as  lunchrooms  and  offices. 
Several  commenters  and  other 
documents  in  the  record  provided 
support  for  this  provision  (NIH.  Ex.  6- 
338;  NCCLS,  Ex.  11-159A;  Rose  Marie 
Unrein,  Ex.  20-140;  American  Society  for 
Microbiology,  Ex.  20-1188;  Laurence  R. 
Foster,  Oregon  State  Epidemiologist.  Ex. 
20-932;  St.  Vincent  Hospital.  Ex.  20-524; 
State  of  Maryland.  Division  of  Labor 
and  Industry,  Ex.  20-1362;  American  Red 
Cross,  Ex.  11-280). 

Upon  removal  of  personal  protective 
equipment,  paragraph  (d)(3}(viii) 
requires  it  to  be  placed  in  an 
appropriately  designated  area  or 
container  for  storage,  washing, 
decontamination  or  disposai>^i8 
ensures  that  the  personal  protective 
equipment  will  remain  in  a  recognized 
area(s]  and  helps  ensure  that  it  will  be 
dealt  with  by  employees  who  have  been 
trained  in  the  proper  handling  of  these 
items. 
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Performance  of  the  majority  of  tasks 
that  could  result  in  occupational 
exposure  usually  requires  some  type  of 
manual  manipulation.  Consequently,  it 
is  the  individual's  hands  which  have  the 
highest  probability  for  coming  in  contact 
with  blood  or  other  potentially 
infectious  materials.  Utilization  of 
gloves  has  become  the  most  widely  used 
barrier  precaution  against  transmission 
of  infection,  not  only  from  employee-to- 
patient  but  also  from  patient-to- 
employee.  Therefore,  paragraph 
(d)(3Kix)  requires  that  gloves  shall  be 
worn  when  it  can  be  reasonably 
anticipated  that  the  employee  may  have 
hand  contact  with  blood,  other 
potentially  infectious  matehals,  mucous 
membranes,  and  non-intact  skin;  when 
performing  vascular  access  procedures 
[except  as  specified  in  paragraph 
(d)(3)(ix)(D)l;  and  when  handling  or 
touching  contaminated  items  or 
surfaces.  Examples  of  tasks  which 
require  the  use  of  gloves  include 
dentistry,  surgery,  phlebotomy  (except 
as  specified  in  paragraph  (d)(3)(ix)(D), 
starting  IVs,  laboratory  analysis  of 
blood  or  other  potentially  infectious 
materials,  clean-up  of  blood  spills,  and 
rendering  emergency  medical  assistance 
to  individuals  with  traumatic  injury. 
OSHA  concludes  that  use  of  gloves  is  a 
basic  precept  of  prevention  of 
occupational  transmission  of 
bloodbome  pathogens.  Gloves  act  as  the 
primary  barrier  between  an  employee's 
hands  (and  any  attendant  skin  lesions  or 
breaks)  and  contact  with  blood  and 
other  potentially  infectious  materials, 
thereby  minimizing  exposure  to  these 
substances.  Overall,  use  of  gloves  as  a 
barrier  precaution  is  advocated  by  a 
number  of  recognized  sources  and 
interested  parties  (e.g.,  CDC,  Exs.  &-153, 
6-316, 15,  Tr.  9/14/89,  p.20;  AHA.  Tr.  9/ 
19/89,  p.l20,  Ex.  20-352;  ADA,  Tr.  10/19/ 
89,  p.443,  Ex.  20-665A;  Academy  of 
General  Dentistry,  Tr.  9/22/89,  p.l7; 
NCCLS,  Ex.  11-159A;  CDC/NIOSH.  Ex. 
20-fl34;  AFSCME,  Ex.  297;  SEIU,  Ex.  299; 
International  Association  of  Fire 
Fighters,  Tr.  9/14/89,  p.l53). 

Further  support  for  the  feasibility  of 
glove  usage  can  be  found  in  the 
compliance  statistics  and 
recommendations  provided  as  part  of 
the  information  provided  by  several 
participants.  For  example,  the  American 
Association  of  Orthodontists  support  the 
use  of  gloves  (Ex.  20-355,  Dr.  David 
McKenna,  Tr.  11/14/89,  p.497).  The 
Academy  of  General  Dentistry's  1987 
survey  showed  that  75%  of  its  members 
glove  for  all  patients  (Tr.  9/22/88.  p.l4). 
The  American  Board  of  Pediatric 
Dentistry  found  glove  compliance  in 
pediatric  dentistry  to  be  approximately 


90%  (Tr.  10/19/89,  p.476).  Ms.  Pat  Lynch, 
infection  control  coordinator  at  Harbor 
View  Medical  Center  and  an  American 
Hospital  Association  representative, 
stated  that  a  study  conducted  at  Harbor 
View  showed  compliance  with  glove 
usage  to  be  greater  than  80%  (Tr.  9/19/ 
89,  p.l20).  Moreover,  a  1988  survey 
conducted  by  the  American  Dental 
Association  and  summarized  in  their 
post-hearing  brief  reported  the  following 
usage  rates:  Dentists — 76%,  Hygienists — 
97%.  and  Assistants— 78%  (Ex.  282). 
Compliance  rates  from  OSriA's  survey 
can  be  found  in  the  Regulatory  Analysis 
section  of  this  document. 

While  gloves  are  a  generally-accepted 
method  of  protecting  against  exposure,  a 
number  of  commenters  took  issue  with 
requiring  the  use  of  gloves  when 
performing  phlebotomy  and  forwarded  a 
number  of  arguments  in  support  of  their 
opinion.  With  specific  regard  to  drawing 
blood,  participants  commented  that 
inclusion  of  this  task  conflicted  with  the 
recommendations  of  CDC  and  urged  the 
Agency  to  adopt  the  language  of  the 
CDC  guidelines  (e.g.,  AHA,  Ex.  302; 
CDC/NIOSH.  Ex.  20-634;  Norwood 
Hospital,  Ex.  20-967).  Some  also  stated 
that  employees,  particulariy  skilled 
phlebotomists,  should  be  allowed  to 
decide  for  themselves  whether  or  not 
gloves  should  be  used  (e.g.,  Iowa 
Lutheran  Hospital,  Ejk  20-885;  Flint 
Osteopathic  Hospital,  Ex.  20-1154; 
Hurley  Medical  Center,  Ex.  20-762). 

In  their  1988  document.  Update: 
Universal  Precautions  for  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus,  Hepatitis  B 
Virus,  and  Other  Bloodbome  Pathogens 
in  Health-Care  Settings,  CDC  wrote: 

*  *  *  In  universal  precautions,  all 
[Emphasis  in  the  original]  blood  is  assumed 
to  be  potentially  infective  for  bloodt>ome 
pathogens,  but  in  certain  settings  (e.g., 
volunteer  blood-donation  centers)  the 
prevalence  of  infection  with  some  bloodbome 
pathogens  (e.g.,  HIV,  HBV)  is  known  to  be 
very  low.  Some  institutions  have  relaxed 
recommendations  for  using  gloves  for 
phlebotomy  procedures  by  skilled 
phlebotomists  in  settings  where  the 
prevalence  of  bloodbome  pathogens  is 
knoyvn  to  be  very  low. 

Institutions  that  judge  that  routine  gloving 
for  all  [Emphasis  in  the  original] 
phlebotomies  is  not  necessary  should 
periodically  reevaluate  their  policy.  Gloves 
should  always  be  available  to  health-care 
workers  who  wish  to  use  them  for 
phlebotomy.  In  addition,  the  following 
general  guidelines  apply: 

1.  Use  gloves  for  performing  phlebotomy 
when  the  health-care  worker  has  cuts, 
scratches,  or  other  breaks  in  his/her  skin. 

Z.  Use  gloves  in  situabons  where  the 
health-care  worker  judges  that  hand 
contamination  with  blood  may  occur,  for 


example,  when  performing  phlebotomy  on  an 
uncooperative  patient 

3.  Use  gloves  for  performing  finger  and/or 
heel  sticks  on  infants  and  children. 

4.  Use  gloves  when  persons  are  receiving 
training  in  phlebotomy.  (Ex.  6-316) 

The  above  statement  does  not  say 
that  gloves  are  unnecessary  for 
phlebotomy,  simply  that  some 
institutions  have  chosen  not  to  follow 
CDC's  1987  guidelines  (requiring  gloves 
for  all  phlebotomies)  and  have  relaxed 
recommendations  for  the  use  of  gloves 
by  skilled  phlebotomists.  It  is  not  a 
blanket  statement  about  all  settings 
(e.g.,  hospitals,  clinics)  where 
phlebotomies  are  performed  nor  does  it 
refer  to  all  vascular  access  procedures, 
only  phlebotomy  and,  in  particular, 
phlebotomy  in  volunteer  blood  donation 
centers.  This  specific  setting  is 
addressed  in  paragraph  (d)(3)(ix)(D) 
below. 

With  regard  to  permitting  skilled 
phlebotomists,  in  general,  to  decide 
when  to  use  gloves,  it  is  not  the 
Agency's  policy  to  base  compliance  with 
a  regulation  upon  an  employee's 
perception  of  his  or  her  skill  or 
experience  at  avoiding  a  hazard.  Such 
an  action  would  be  analogous  to 
permitting  employees  to  enter  a  toxic 
atmosphere  without  respiratory 
protection  based  upon  their  belief  that 
they  could  hold  their  breath  long  enough 
to  accomplish  the  task  at  hand.  The 
CDC  recommends  that  gloves  be  used  in 
situations  where  the  healthcare  worker 
judges  that  hand  contamination  with 
blood  may  occur.  Evidence  in  the  record 
indicates  that  a  judgement  of  this  sort 
would  be  simply  an  arbitrary  selection 
on  the  part  of  the  worker.  For  example, 
Ms.  Carol  Rogers,  a  physician's 
assistant  and  representative  of 
AFSCME,  who  testified  that  she 
performed  "a  lot"  of  phlebotomies, 
stated: 

*  *  *  Sometimes  when  there's  a  tourniquet, 
the  vein  is  under  so  much  pressure  that  when 
you  put  the  needle  in,  the  blood  spurts  out. 
It's— I  mean,  that's  a  good  stick,  too.  It  just 
happens.  (Tr.  9/15/89,  p.l83) 

In  addition,  Ms.  Pam  Talbot,  a  staff 
nurse  for  the  American  Red  Cross  who 
has  twelve  years  experience  drawing 
blood  (and  who  feels  herself  to  be  a 
skilled  phlebotomisf)  testified  that  she 
got  blood  on  her  hands  when  changing 
from  test  tube  to  test  tube: 

*  *  *  Sometimes  three  or  four  days  it  won't 
[happen]  and  sometimes  one  day  it'll  happen 
every  time.  (Tr.  9/15/88,  p.l75) 

Dr.  Joseph  H.  Coggin,  one  of  OSHA's 
expert  witnesses  stated: 

In  a  dinical  setting.  1  witnessed  a 
phlebotomitt  drawing  blood  in  the  emergenoy 
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room  from  a  gentleman  with  chest  pains. 
Several  ounces  of  blood  were  released  onto 
the  emergency  room  table  while  changing 
tubes  on  the  needle  set  *  *  *.  (Tr.  9/12/89, 
p.52) 

These  stalements  demonstrate  that 
during  blood  drawing,  even  by  an 
experienced  phlebotomist,  predicting 
when  an  occupational  exposure  could 
occur  would  be  extremely  difficult  if  not 
impossible. 

Many  participants  criticized  the 
proposal's  requirement  for  gloves  during 
phlebotomy  on  the  grounds  that  gloves 
did  not  prevent  needlesticks  (e.g., 
American  Society  for  Clinical 
Pathologists.  Ex.  20-351;  American 
Blood  Resources  Association,  Ex.  20- 
1090;  Glendale  Memorial  Hospital,  Ex. 
20-9;  St.  Joseph  Hospital,  Ex.  20-913;  St. 
Vincent  Medical  Center,  Ex.  20-529). 
OSHA  recognizes  that  gloves  will  not 
protect  against  needlestick  and 
proposed  this  requirement  to  prevent 
contamination  of  the  hands  with  blood. 
This  was  the  intent  of  CDC's  original 
recommendation  (as  stated  in  Ex.  6-316, 
CDC's  Update:  document)  and  is  also 
recognized  by  the  American  Hospital 
Association.  When  asked  by  OSHA's 
Dr.  Susan  Harwood  if  the  AHA 
understood  that  it  was  not  CDC's  intent 
for  gloves  to  protect  against  needlesticks 
but,  instead,  to  prevent  hand 
contamination,  AHA's  representatives 
Mr.  Dennis  Brimhall  and  Ms.  Margaret 
Hardy  responded  that  this  was  their 
understanding.  Dr.  Harwood  then  asked 
if  a  skilled  phlebotomist  with  a 
cooperative  adult  patient  should  base 
utilization  of  gloves  on  whether  or  not 
the  patient  was  known  to  be  infected 
with  HIV  or  HBV.  Mr.  Brimhall 
responded: 

Well,  according  to  the  spirit  of  universal 
precautions,  the  answer  to  that  would  have  to 
be  no.  The  precautions  ought  to  be  taken 
regardless  of  the  knowledge  of  the  status  of 
the  patient.  You  have  to  assume  that  you 
don't  know  the  status,  you  have  to  assume 
that  you  [are]  providing  protection  against 
unknown  status.  (Tr.  9/19/89  p.161-162) 

Ms.  Hardy  and  Mr.  Brimhall  continued 
that  if  this  course  of  action  was  not 
adhered  to  then  one  was  not  truly 
protecting  the  worker  and  it  was  not,  in 
actuality,  universal  precautions.  St. 
Vincent  Medical  Center  also  felt  that 
requiring  gloves  for  phlebotomy  would 
not  increase  worker  safety  since  they 
felt  needlesticks  were  the  major  hazard 
(Ex.  20-529).  In  general,  most  people 
have  breaks  in  the  hand's  skin  barrier 
(e.g.,  damaged  cuticles,  scrapes, 
microcuts,  dermatitis)  as  a  matter  of 
course  and  the  Agency  does  not  believe 
phlebotomists  to  be  any  different  in  this 
respect.  OSHA  has  concluded,  therefore, 
that  gloves  increase  worker  protection 


by  minimizing  contact  of  blood  or  other 
potentially  infectious  materials  with 
such  breaks  in  the  skin.  • 

One  of  the  major  concerns  voiced  by 
interested  parties  regarding  mandated 
glove  usage  was  that  gloves  decrease 
tactile  sensation,  decreasing  dexterity 
and  possibly  resulting  in  an  increased 
hazard  for  failed  task  performance  or 
needlestick  (e.g..  Department  of  Defense, 
Armed  Forces  Blood  Program  Office,  Ex. 
20-161;  American  Association  of  Blood 
Banks,  Ex.  20-1059;  Dr.  Stutt,  American 
Association  of  Orthodontists,  Tr.  9/22/ 
89,  pp.65-66;  Dr.  Stephen  D.  Carter,  DDS, 
Ex.  20-277).  Information  submitted  does 
not  support  this  opinion,  however.  Ms. 
Ellen  Redick  of  the  American 
Association  of  Critical-Care  Nurses 
testified: 

*  *  *  [Wjhenever  you  change  your 
practice,  there  is  that  learning  curve  and  that 
at  first  you  may  have  a  little  bit  of  fumbleitis, 
but  because  you  know  that  you  are  using 
something  new,  you  have  got  a  pair  of  gloves 
that  are  too  big  or  what  ever  the  problem  is, 
you  are  going  to  be  more  careful.  I  personally 
have  never  had  an  experience  or  heard  of  an 
experience  where  someone  has  caused 
themselves  and  or  the  patient  harm  because 
they  were  using  protective  equipment  *  *  *. 
(Tr.  12/19/89,  pp.958-959) 

Three  employees  whose  responsibilities 
include  phlebotomy  also  commented  on 
this  issue.  Ms.  Pam  Talbot  stated: 

*  *  *  (llf  they  fit  properly  *  *  *  the  gloves 
don't  present  any  hinderance  in  drawing 
blood,  as  far  as  I'm  concerned.  I  have  no 
problems  with  them  if  they  fit  properly.  (Tr. 
9/15/89,  p.l63) 

In  a  later  discussion  with  the  OSHA 
panel,  as  to  why  phlebotomists  do  not 
want  to  wear  gloves  or  are  not  currently 
wearing  them,  Ms.  Talbot  responded: 

The  only  thing  that  I  can  see  is  sometimes 
they  don't  fit  properly.  If  they  don't  fit 
properly,  if  there's  none  in  your  size,  then  it's 
impossible  to  do  a  needlestick  with  gloves 
that  are  too  big  that  are  falling  off  your 
hands.  (Tr.  9/15/89,  p.l84) 

Similar  sentiment  was  expressed  by  Ms. 
Carol  Rogers  when  asked  about  the 
difficulty  of  changing  from  ungloved  to 
gloved  phlebotomy: 

*  *  *  [I)t  was  more  psychological  difficulty 
than — it  was  just  really  more  thinking  of 
using  the  gloves  when  you  were  performing 
phlebotomy  *  *  M  don't  think  its  harder 
with  gloves  that  fit  than  without  them.  (Tr.  9/ 
15/89,  p.l79) 

Ms.  Nan  Kaeser,  an  Assistant  Head 
Nurse  for  the  American  Red  Cross, 
Greater  Hartford  Chapter,  with 
approximately  thirty  years  phlebotomy 
experience  commented: 

I  can't  overemphasize  how  important  fit  is. 
The  other  day  I  went  into  someone  else's  unit 
to  help  out  with  a  phlebotomy,  and  I  used  one 


of  their  gloves.  The  glove  was  huge — you 
could  have  played  baseball  with  it.  I  couldn't 
feel  anything  and  had  to  put  on  a  different 
pair  before  I  could  begin. 

Our  glove  policy  hasn't  caused  any  major 
problems  at  our  center,  and  now  its  like 
second  nature.  I  wouldn't  think  of  touching 
anyone  without  them.  (Ex.  130) 

Phlebotomy  is  not  the  only  venous 
access  procedure  performed  by  workers. 
In  this  regard.  Dr.  Arnold  Berry, 
Associate  Professor  of  Anesthesiology 
at  Emory  University  School  of  Medicine, 
stated: 

*  *  *  In  my  experience,  anesthesia 
personnel  have  been  slow  to  adopt  the  use  of 
gloves  because  of  a  perception  that  they  wiU 
interfere  with  their  ability  to  perform  these 
procedures  where  tactile  perception  is 
necessary.  In  my  practice,  I  have  learned  to 
perform  these  tasks  while  wearing  gloves, 
although  I  was  not  trained  in  these 
techniques  during  my  residency.  (Ex.  230) 

It  should  be  noted  that  all  of  the 
above  individuals  have  switched  from 
ungloved  to  gloved  performance  of  their 
duties,  demonstrating  that  use  of  gloves 
is  feasible  and  can  be  successfully 
accomplished.  In  addition,  proper  fit  of 
gloves  obviously  plays  a  central  role  in 
achieving  proper  task  performance  and 
acceptance  of  glove  usage  among 
employees.  This  factor  has  been 
addressed  previously  in  paragraph 
(d)(3)(iii)  which  requires  that  employees 
be  provided  with  personal  protective 
equipment  in  appropriate  sizes. 

The  American  Red  Cross  submitted 
data  that  related  to  the  number  of 
unsuccessful  collections  (UN)  that 
resulted  when  phlebotomists  were 
required  to  wear  gloves  (American  Red 
Cross,  Ex.  238).  Unfortunately,  they  did 
not  give  actual  numbers  for  UN  but 
rather  gave  percentages.  It  is  unclear 
whether  a  UN  rate  that  rose  100% 
represented  1  UN  without  gloves  and  2 
UN  with  gloves  or  40  UN  without  gloves 
and  80  UN  with  gloves  or  some  other 
number.  In  any  case,  the  rate  of 
unsuccessful  collections  dropped 
essentially  to  zero  (0.2%)  after  four 
months.  This  supports  the  idea  that  it  is 
a  matter  of  learning  a  skill  and  not  an 
intrinsic  problem  with  the  use  of  the 
gloves.  Since  the  standard  requires  the 
use  of  gloves  for  all  vascular  access 
procedures,  we  conclude  that 
phlebotomists  will  soon  learn  to  perform 
phlebotomy  using  gloves  with  the  same 
skill  they  previously  showed  using  a 
bare  handed  technique. 

In  further  reference  to  tactile 
sensation,  the  American  Dental 
Hygienists  Association  (ADHA) 
submitted  a  study  entitled:  Gloved 
Versus  Ungloved  Dental  Hygiene 
Clinicians:  A  Comparison  of  Tactile 
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of  their  gloves.  The  glove  was  huge — you 
could  have  played  baseball  with  it.  I  couldn't 
feel  anything  and  had  to  put  on  a  different 
pair  before  I  could  begin. 

Our  glove  policy  hasn't  caused  any  major 
problems  at  our  center,  and  now  its  like 
second  nature.  1  wouldn't  think  of  touching 
anyone  without  them.  (Ex.  130) 

Phlebotomy  is  not  the  only  venous 
access  procedure  performed  by  workers. 
In  this  regard.  Dr.  Arnold  Berry. 
Associate  Professor  of  Anesthesiology 
at  Emory  University  School  of  Medicine, 
stated: 

*  *  *  In  my  experience,  anesthesia 
personnel  have  been  slow  to  adopt  the  use  of 
gloves  because  of  a  perception  that  they  wi'l 
interfere  with  their  ability  to  perform  these 
procedures  where  tactile  perception  is 
necessary.  In  my  practice,  I  have  learned  to 
perform  these  tasks  while  wearing  gloves, 
although  I  was  not  trained  in  these 
techniques  during  my  residency.  (Ex.  230) 

It  should  be  noted  that  all  of  the 
above  individuals  have  switched  from 
ungloved  to  gloved  performance  of  their 
duties,  demonstrating  that  use  of  gloves 
is  feasible  and  can  be  successfully 
accomplished.  In  addition,  proper  fit  of 
gloves  obviously  plays  a  central  role  in 
achieving  proper  task  performance  and 
acceptance  of  glove  usage  among 
employees.  This  factor  has  been 
addressed  previously  in  paragraph 
(d)(3)(iii)  which  requires  that  employees 
be  provided  with  personal  protective 
equipment  in  appropriate  sizes. 

The  American  Red  Cross  submitted 
data  that  related  to  the  number  of 
unsuccessful  collections  (UN)  that 
resulted  when  phlebotomists  were 
required  to  wear  gloves  (American  Red 
Cross.  Ex.  238).  Unfortunately,  they  did 
not  give  actual  numbers  for  UN  but 
rather  gave  percentages.  It  is  unclear 
whether  a  UN  rate  that  rose  100% 
represented  1  UN  without  gloves  and  2 
UN  with  gloves  or  40  UN  without  gloves 
and  80  UN  with  gloves  or  some  other 
number.  In  any  case,  the  rate  of 
unsuccessful  collections  dropped 
essentially  to  zero  (0.2%)  after  four 
months.  This  supports  the  idea  that  it  is 
a  matter  of  learning  a  skill  and  not  an 
intrinsic  problem  with  the  use  of  the 
gloves.  Since  the  standard  requires  the 
use  of  gloves  for  all  vascular  access 
procedures,  we  conclude  that 
phlebotomists  will  soon  learn  to  perform 
phlebotomy  using  gloves  with  the  same 
skill  they  previously  showed  using  a 
bare  handed  technique. 

In  further  reference  to  tactile 
sensation,  the  American  Dental 
Hygienists  Association  (ADHA) 
submitted  a  study  entitled:  Gloved 
Versus  Ungloved  Dental  Hygiene 
Clinicians:  A  Comparison  of  Tactile 


Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations       64135 


Discrimination  (Ex.  275).  In  the  study, 
subjects  were  to  differentiate  between 
grits  of  sandpaper  using  dental 
explorers  while  gloved  and  ungloved. 
Visual  and  auditory  clues  were  blocked 
by  a  blindfold  and  stereo  headphones. 
The  following  excerpts  illustrate  the 
conclusions  of  the  study: 

A  decrease  in  tactile  sensitivity  is  the 
primary  reason  dental  practitioners  prefer  not 
to  wear  gloves.  However,  gynecologists, 
ophthalmologists,  neurosurgeons  and  other 
medical  personnel  who  require  a  high  degree 
of  tactile  sensitivity  wear  gloves  when 
performing  examinations  as  well  as  in 
surgical  procedures.  A  8ur\'ey  conducted  by 
Solovan  et.  al.  to  determine  operator 
effectiveness  in  performing  scaling 
procedures  while  wearing  gloves  revealed 
that  scaling  efficiency  was  not  affected.  This 
Hnding  supports  King's  study  which  indicated 
that  wearing  gloves  did  not  impair  the 
clinician's  ability  to  achieve  an  accurate 

clinical  diagnosis  while  using  a  vitalometer 

•  *  • 

The  results  of  this  study  suggest  that  there 
is  no  statistically  significant  difference 
between  the  gloved  and  ungloved  operator  in 
detecting  surface  roughness  when  using 
either  the  #17  of  CH-3  explorer.  Although  the 
majority  of  the  subjects  (62.5%)  responded 
that  gloves  affected  their  ability  to  accurately 
discriminate,  the  results  of  the  gloved  and 
ungloved  test  scores  did  not  confirm  this. 
These  findings  support  the  studies  of  Solovan 
and  King  which  indicated  that  gloves  did  not 
impair  operator  effectiveness  when 
performing  clinical  skills  *  *  *. 

*  *  *  The  reluctance  to  wear  gloves  may 
be  based  more  on  habit  than  on  actual  loss  of 
tactile  sensitivity.  (Ex.  275) 

The  American  Association  of  Forensic 
Dentists  (AAFD)  on  the  other  hand, 
submitted  a  study  by  Dr.  E.J.  Neiberger, 
DDS,  entitled:  Manual  Dexterity  and 
Associated  Problems  of  50  Practicing 
Dentists  Using  Latex  Gloves  (Ex.  20-109, 
C2).  One  of  the  aspects  investigated  in 
the  study  was  the  effect  of  latex  gloves 
on  light  touch  perception.  This  test  was 
conducted  by  measuring  the  amount  of 
force  required  for  the  test  subject  to  first 
detect  contact  of  the  stylus  of  a 
dynamometer  with  his  or  her  index 
finger.  Tests  were  performed  with  the 
individual  both  wearing  and  not  wearing 
gloves.  Comparison  of  the  force  required 
to  elicit  response  of  the  subject  while 
wearing  gloves  with  that  required  in  the 
ungloved  subject  indicated  a  decrease  in 
light  touch  perception.  In  addition,  the 
AAFD  study  compared  the  average  time 
required  by  the  sample  cohort  to 
complete  two  assigned  tasks  while 
gloved  and  ungloved.  While  the  average 
ungloved  times  were  slightly  faster 
(tenths  to  hundredths  of  a  second)  than 
the  average  gloved  times,  some 
individual  subjects  measured  faster  with 
gloves.  None  of  the  subjects  failed  in 
performing  the  assigned  tasks. 


The  Agency  is  less  concerned  with 
definitive  measurements  of  touch 
perception  or  maximum  speed,  than 
with  actual  ability  to  perform  tasks 
while  wearing  gloves.  The  study 
submitted  by  the  ADHA  more 
accurately  measures  this  parameter. 
Also,  the  testimony  of  witnesses 
supports  the  conclusion  that  employees 
can  properly  perform  required  tasks 
while  utilizing  gloves. 

Reviewing  the  record,  it  is  evident 
that  employees  who  have  not  previously 
utilized  gloves  can  successfully  adapt  to 
their  use  and  that  tasks  can  be  properly 
performed  while  wearing  gloves.  It  v. 
appears,  in  fact,  that  glove  usage  is  \ 
already  a  widely-accepted  practice 
among  healthcare  workers.  OSHA  has 
concluded,  therefore,  that  the  standard's 
required  use  of  gloves  is  feasible  and 
justified. 

The  proposal  did  not  specify  that  a 
particular  type  of  glove  be  utilized.  Most 
of  the  gloves  in  use  today  are  either 
latex  or  vinyl.  However,  representatives 
of  SEIU  testified  in  the  hearings  that 
they  had  been  given  plastic  film  food 
handling  gloves  ("baggie"  gloves)  to  use 
in  conducting  exposure-related  tasks 
(Tr.  1/16/90,  pp.751-752).  Such  gloves 
are  not  strong  enough  toi^rovide 
protection  to  the  hands  nof  would  they 
fit  the  employee  as  required  by 
paragraph  (3)(d)(iii).  Therefore,  such 
gloves  would  not  be  considered  to  be 
appropriate. 

The  American  Association  of      I 
Operating  Room  Nurses  submitted  an 
article.  Integrity  of  Vinyl  and  Latex 
Procedure  Gloves,  which  compared  the 
barrier  qualities  of  latex  and  vinyl  (Ex. 
20-882A).  CDC/NIOSH  specifically 
addressed  the  issue  of  vinyl  versus  latex 
in  their  post-hearing  brief  as  follows: 

A  number  of  questions  or  comments  were 
directed  toward  the  degree  of  protection 
offered  by  gloves.  Data  are  not  sufficient  to 
clearly  distinguish  benefits  among  various 
glove  materials  available  (vinyl,  latex,  etc.). 
The  collective  experience  in  health-care 
settings  during  the  last  several  decades 
indicates  that  gloves  guard  against 
transmission  of  infection.  However,  there  are 
no  documented  differences  related  to  type  of 
material.  (Ex.  298) 

Because  data  in  the  record  is 
inconclusive  as  to  whether  vinyl  or  latex 
gloves  provide  better  protection,  the 
final  standard  does  not  specify  use  of  a 
particular  material.  The  Agency 
concludes  that  both  vinyl  and  latex  are 
appropriate  materials  for  glove  use. 
However,  one  should  realize  that  no 
barrier  is  100%  effective,  therefore, 
handwashing  after  glove  removal  [as 
required  by  paragraph  (d)(2)(v)l  is  very 
important. 


Gloves  may  have  to  be  replaced  in 
order  to  ensure  adequate  protection  for 
the  employee  and  limit  contamination. 
Paragraph  (d)(3)(ix)(A)  requires  that  , 

disposable  (single  use)  gloves  such  as 
surgical  or  examination  gloves,  shall  be 
replaced  as  soon  as  practical  when 
contaminated  or  as  soon  as  feasible  if 
they  are  torn,  punctured,  or  when  their 
ability  to  function  as  a  barrier  is 
compromised.  Replacement  of 
disposable  gloves  when  contaminated 
will  reduce  inad'ertent  contamination 
of  items  throughout  the  work  area  such 
as  door  knobs,  telephones,  computer 
keyboards,  and  so  forth  (Ex.  6-344). 
Since  the  glove  acts  as  the  primary 
physical  barrier  between  blood  and 
other  potentially  infectious  materials 
and  the  employee's  skin,  any  tear, 
puncture,  or  similar  defect  compromise! 
the  integrity  of  this  barrier,  dictating 
replacement  to  ensure  maintenance  of 
protection  (CDC.  Ex.  6-153;  American 
Association  of  Critical-Care  Nurses,  Ex. 
20-1162;  ADA,  Ex.  20-665A;  American      • 
Red  Cross.  Ex.  11-280). 

Interested  parties  did  not  appear  to 
disagree  with  this  provision  and  it 
remains  basically  unchanged  from  the 
proposed  requirement.  Several 
commenters  did  point  out  possible 
interpretation  problems  with  the 
proposed  provision  and  the  Agency  has 
re«(orded  the  requirement  to  address 
thes*  comments  and  clarify  its  intent. 
Replkx;ement  of  gloves  when  visibly 
contatninated  may  not  be  workable  in 
procedures  where  continuous  blood 
contact  is  anticipated,  as  for  example,  in 
surgery  (APIC — Northwestern 
Wisconsin.  Ex.  20-108;  American 
Association  of  Critical-Care  Nurses,  Ex. 
20-1162;  VA— Department  of  Medicine 
and  Surgery.  Ex.  20-95).  Moreover, 
requiring  that  gloves  be  changed  "as 
soon  as  possible"  when  visiblj' 
contaminated  does  not  allow  for 
procedures  (e.g.,  surgery,  deliveries) 
where  it  may  be  "possible"  to  change 
gloves  but  it  may  not  be  practical  to 
interrupt  the  procedure  to  do  so  (Dr. 
Jared  Schwartz,  Presbyterian  Hospital — 
Charlotte.  NC.  Ex.  20-912;  Office  of  the 
Assistant  Secretary  of  Defense,  Ex.  20- 
847).  OSHA  recognizes  that  some 
critical  procedures  cannot  be 
interrupted  to  change  gloves  as  soon  as 
visibly  contaminated.  In  addition,  all 
contamination  may  not  be  visible  (e.g., 
blood  plasma).  Some  materials  on 
gloves  may  not  be  contamination  as 
defined  by  this  standard,  but  may  be 
other  materials  such  as  iodine  stains. 
The  provision  has,  consequently,  been 
revised  to  clarify  the  Agency's  intent. 
Disposable  glovea,are  to  be  replaced  as 
soon  as  practical  when  contaminated 
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and  as  soon  as  feasible  when  their 
barrier  properties  are  compromised. 

Several  participants  urged  OSHA  to 
require  gloves  be  changed  between 
patient  contacts  (e.g..  VA — Alexandria. 
LA.  Ex.  20-39;  Mercy  Hospital  of 
Johnstown.  Ex.  20-628;  District  of 
Columbia  Hospital  Association,  Ex.  20- 
342).  While  this  is  good  infection  control 
practice,  the  transmission  being 
addressed  is  patient  to-patient  and  not 
patient-to-employee.  Therefore,  addition 
of  such  a  provision  to  this  document  is 
beyond  the  scope  of  the  OSH  Act. 

Paragraph  (d)(3){ix)(B)  stipulates  that 
disposable  (single  use)  gloves  shall  not 
be  washed  or  decontaminated  for  re-use 
(CDC  Ex,  ft-316;  ADA,  Ex.  20-665A; 
Surgikos.  Ex.  20-252).  The  CDC  in  its 
fune  1988  Guidelines  states  that 
disinfecting  agents  may  cause 
deterioration  of  the  glove  material  while 
washing  with  surfactants  could  result  in 
"wicking"  or  enhanced  penetration  of 
liquids  into  the  glove  via  undetected 
holes,  thereby  transporting  potentially 
infectious  materials  into  contact  with 
the  hand  (Ex.  6-316). 

Utility  gloves,  often  called  "rubber" 
gloves,  such  as  those  which  may  be  used 
fur  housekeeping  chores,  are  of  more 
substantial  construction  than  surgical  or 
examination  gloves.  The  proposed 
standard,  in  agreement  with  CDC's 
recommendations,  permitted 
disinfection  and  re-use  of  utility  gloves 
provided  they  exhibit  no  signs  of 
deterioration  or  their  ability  to  function 
as  a  barrier  was  not  compromised.  The 
majority  of  commenters  supported  the 
use  of  utility  gloves  for  housekeeping 
and  laundry  personnel  and  agreed  with 
permitting  their  decontamination  and  re- 
use provided  the  gloves'  integrity  was 
maintained  (e.g.,  AFSCME— NY.  Ex.  20- 
985;  CDC/NIOSH.  Ex.20-634;  American 
Society  for  Microbiology.  Ex.  20-1188; 
ServiceMaster  Company,  Ex.  20-21; 
Society  of  Hospital  Epidemiologists  of 
America.  Ex.  20-1002;  American 
Biological  Safety  Association,  Ex.  241). 
OSHA  has  concluded,  therefore,  that  the 
proposed  regulation  was  appropriate 
and,  in  paragraph  (d](3](ix](C].  has 
stated  that  utihty  gloves  may  be 
decontaminated  for  re-use  if  the 
integrity  of  the  glove  is  not 
compromised,  however,  the  gloves  must 
be  discarded  if  they  are  cracked, 
peeling,  torn,  punctured,  or  exhibit  other 
signs  of  deterioration  or  when  their 
ability  to  function  as  a  barrier  is 
compromised. 

A  few  participants  expressed 
reservations  about  decontamination  of 
utility  gloves  (Tillotson  Rubber 
Company,  Ex.  20-1294;  Calgon  Vestal 
Laboratories,  Ex.  20-49;  Northwest 
Center  for  Occupational  Safety  and 


Health,  Ex.  20-526).  Tillotson 
commented  that  utility  gloves  should  not 
be  disinfected  unless  the  method  used 
can  be  validated  to  assure  that  the 
gloves  are  safe  to  use  (i.e.,  could  not 
contaminate  co-workers  or  the 
environment  with  extended  use). 
Similarly,  Calgon  Vestal  Laboratories 
felt  that  it  is  the  responsibility  of  glove 
manufacturers  to  supply  users  with 
appropriate  decontamination  procedures 
that  do  not  compromise  the  integrity  of 
the  gloves.  Calgon  also  felt  that,  in  some 
cases,  bloodbome  pathogens  may  still 
reside  on  the  glove's  outer  surface  and, 
therefore,  employees  should  be  trained 
about  accidental  transmission.  The 
Northwest  Center  for  Occupational 
Safety  and  Health  reconunended  that 
guidelines  be  set  for  how  long  utility 
gloves  can  be  used,  what  types  of  utility 
gloves  can  be  cleaned  and  re-used,  and 
under  what  circumstances  re-use  is 
permitted. 

OSHA  believes  "Decontamination", 
by  definition,  stipulates  that  the  item 
must  be  safe  for  handling,  use,  or 
disposal.  If  the  decontamination  process 
compromises  the  gloves'  integrity,  they 
are  to  be  discarded.  Other  provisions 
provide  additional  safeguards. 
Contamination  migration  is  minimized 
since  the  standard  requires  that  gloves 
are  to  be  removed  upon  leaving  the 
work  area  (paragraph  (d)(3)(vii)|  and 
that  employees  must  wash  their  hands 
after  glove  removal  [paragraph 
(d)(2)(v)l.  With  regard  to  setting 
guidelines  for  length  of  use  time,  the 
variability  between  gloves,  tasks,  and 
decontamination  procedures  would 
significantly  affect  how  long  gloves 
would  be  able  to  be  used.  Hence,  a 
uniform  time  limitation  would  be 
extremely  difficult  to  determine. 
However,  appropriateness  of  re-use  has 
been  delineated  by  stipulating  that 
gloves  be  discarded  upon  signs  of 
deterioration  or  loss  of  barrier 
properties.  Therefore,  other  provisions 
in  this  standard  address  the  preceding 
concerns  and  ensure  adequate 
protection  of  employees. 

OSHA  also  sought  comment  on 
whether  utility  gloves  should  be 
required  to  be  puncture-resistant. 
Several  commenters  supported  this 
additional  requirement  (Society  of 
Hospital  Epidemiologists  of  America, 
Ex.  20-1002;  Support  Systems 
International.  Ex.  20-1149;  Visiting 
Nurse  Corporation,  Ex.  20-1268; 
AFSCME,  Tr.  9/15/89.  p.  140;  State  of 
Michigan  Advisory  Committee  on 
Occupational  Exposure  to  Bloodbome 
Pathogens,  Tr.  10/17/89,  p.  22). 
However,  a  large  number  of  participants 
felt,  for  various  reasons,  that  inclusion 
of  such  a  requirement  would  be 


problematic.  Some  stated  that  puncture- 
resistant  gloves  would  decrease 
dexterity  to  the  point  of  impairing  an 
employee's  ability  to  function  (Hospital 
Laundry  Service,  Ex.  20-1225;  Lakeland 
Regional  Hospital,  Ex.  20-37;  Superior 
Surgical  Manufacturing  Company,  Ex. 
20-41;  ServiceMaster  Company,  Ex.  20- 
21;  Angelica  Corporation.  Tr.  1/12/90. 
pp.  531-532).  Other  parties  stated  that 
such  gloves  were  unnecessary  if  proper 
sharps  disposal  practices  were  followed 
(Lutheran  General  Hospitals.  Park  Ridge 
and  Chicago.  Ex.  20-655;  National 
HealthCorp,  Ex.  20-856;  ServiceMaster 
Company,  Ex.20-21).  Still  other 
commenters  stated  that  puncture- 
resistant  gloves  which  would  prevent  a 
needle's  penetration  were  either 
unknown  to  them  or  were  not  feasible 
(Carmen  C.  Birk,  Ex.  20-106;  Iowa 
Lutheran  Hospital,  Ex.  20-885;  Superior 
Surgical  Manufacturing  Company.  Ex. 
20-41;  Angelica  Corporation,  Tr.  1/12/ 
90.  pp.  531-532).  In  her  testimony,  Ms. 
Jill  Witter  of  the  Angelica  Corporation 
stated: 

I  have  with  me  several  types  of  gloves 
which  we  have  experimented  with  in  our 
laundries,  and  as  you  can  see.  they  range 
from  a  disposable  (o  a  reusable  glove.  This 
glove  is  the  closest  that  you  can  lust  about 
come  to  on  a  puncture-proof  glove  and  yet  a 
needle  at  the  right  angle  will  still  go  through 
this  glove.  This  glove  is  not  acceptable  and 
does  not  work  because  we  can't  figure  out 
how  to  disinfect  the  glove.  So.  it's  certainly 
not  a  disposable  glove  and  its  far  too 
expensive  to  treat  it  as  such.  It  also  has 
virtually  no  dexterity  to  it.  That  means  thai  if 
the  employee  were  to  find  on  the  soil  sort  line 
a  needle  or  a  sharp  instrument,  he  could  not 
pick  it  up  and  properly  dispose  of  it  without 
first  taking  off  the  glove....None  of  these,  as 
you  can  see,  would  be  impervious  to  a  needle 
going  through  them  and  we  have  not  been 
able  to  find  a  glove  that  is  puncture-resistant 
(Tr.  1/12/90.  pp.  531-532) 

With  regard  to  puncture-resistant 
gloves.  CDC/NIOSH  commented: 

No  gloves  are  puncture-proof,  and  none  are 
tested  or  certified  for  puncture- 
resistance  •  •  •.(Ex.20-634) 

The  record  contains  no  definitive 
evidence  that  puncture-resistant  gloves 
(i.e.,  capable  of  substantially  resisting 
penetration  by  a  needle)  are  currently 
available  or  that  standards  for  puncture 
resistance  exist  In  view  of  this,  the 
Final  Standard  does  not  address  the  use 
of  puncture-resistent  utility  gloves. 

Responding  to  the  proposed  standard. 
CDC/NIOSH  urged  OSHA  to  permit 
latitude  in  glove  use  for  phlebotomy  (Ex- 
20-634).  In  consideration  of  this 
comment  and  to  increase  consistency 
with  CDC  guidelines,  a  new  provision 
has  been  added  in  the  final  standard 
which  permits  a  limited  exception  to  the 
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problematic.  Some  stated  that  puncture- 
resistant  gloves  would  decrease 
dexterity  to  the  point  of  impairing  an 
employee's  ability  to  function  (Hospital 
Laundry  Service.  Ex.  20-1225;  Lakeland 
Regional  Hospital.  Ex.  20-37;  Superior 
Surgical  Manufacturing  Company.  Ex. 
20-41;  ServiceMaster  Company,  Ex.  20- 
21;  Angelica  Corporation.  Tr.  1/12/90. 
pp.  531-532).  Other  parties  stated  that 
such  gloves  were  unnecessary  if  proper 
sharps  disposal  practices  were  followed 
(Lutheran  General  Hospitals.  Park  Ridge 
and  Chicago.  Ex.  20-655;  National 
HealdiCorp.  Ex.  20-856;  ServiceMaster 
Company.  Fjc.20-21).  Still  other 
conimenters  stated  that  puncture- 
resistant  gloves  which  would  prevent  a 
needle's  penetration  were  either 
unknown  to  them  or  were  not  feasible 
(Carmen  C.  Birk.  Ex.  20-106;  Iowa 
Lutheran  Hospital,  Ex.  20-885;  Superior 
Surgical  Manufacturing  Company.  Ex. 
20-41;  Angelica  Corporation.  Tr.  1/12/ 
90.  pp.  531-532).  In  her  testimony.  Ms. 
fill  Witter  of  the  Angelica  Corporation 
stated: 

I  have  with  me  several  types  of  gloves 
which  we  have  experimented  with  in  our 
laundries,  and  as  you  can  see.  they  range 
from  a  disposable  to  a  reusable  glove.  This 
glove  is  the  closest  that  you  can  |ust  about 
come  to  on  a  puncture-proof  glove  and  yet.  a 
needle  at  the  right  angle  will  still  go  through 
this  glove.  This  glove  is  not  acceptable  and 
does  not  work  because  we  can't  figure  out 
how  to  disinfect  the  glove.  So.  it's  certainly 
not  a  disposable  glove  and  its  far  too 
expensive  to  treat  it  as  such.  It  also  has 
virtually  no  dexterity  to  it.  That  means  that  if 
the  employee  were  to  find  on  the  soil  sort  line 
a  needle  or  a  sharp  instrument,  he  could  not 
pick  it  up  and  properly  dispose  of  it  without 
first  taking  off  the  glove....None  of  these,  as 
you  can  see,  would  be  impervious  to  a  needle 
going  through  them  and  we  have  not  been 
able  to  find  a  glove  that  is  puncture-resistant 
(Tr.  1/12/90.  pp.  531-532) 

With  regard  to  puncture-resistant 
gloves.  CDC/NIOSH  commented: 

No  gloves  are  puncture-proof,  and  none  are 
tested  or  certified  for  puncture- 
resistance  •  •  •.  (Ex.  20-634) 

The  record  contains  no  definitive 
evidence  that  puncture-resistant  gloves 
(i.e..  capable  of  substantially  resisting 
penetration  by  a  needle)  are  currently 
available  or  that  standards  for  puncture 
resistance  exist.  In  view  of  this,  the 
Final  Standard  does  not  address  the  use 
of  puncture-resistent  utility  gloves. 

Responding  to  the  proposed  standard. 
CDC/NIOSH  urged  OSHA  to  permit 
latitude  in  glove  use  for  phlebotomy  (Ex. 
20-634).  In  consideration  of  this 
comment  and  to  increase  consistency 
with  CDC  guidelines,  a  new  provision 
has  been  added  in  the  final  standard 
which  permits  a  limited  exception  to  the 
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use  of  gloves  for  phlebotomy  when  this 
activity  is  performed  in  volunteer  blood 
donation  centers.  Paragraph  (d](3](ix)(D} 
states  that  if  an  employer  in  a  volunteer 
blood  donation  center  judges  that 
routine  gloving  for  all  phlebotomies  is 
not  necessary,  then  the  employer  must: 

(1)  Periodically  reevaluate  this  policy; 

(2)  make  gloves  available  to  all 
employees  who  wish  to  use  them  for 
phlebotomy;  (3)  not  discourage  the  use 
of  gloves  for  phlebotomy;  and  (4)  require 
that  gloves  be  used  for  phlebotomy  in 
the  following  circumstances:  (i)  When 
the  employee  has  cuts,  scratches,  or 
other  breaks  in  his  or  her  skin;  (ii)  when 
the  employee  judges  that  hand 
contamination  with  blood  may  occur,  for 
example,  when  performing  phlebotomy 
on  an  uncooperative  source  individual; 
and  (iii)  when  the  employee  is  receiving 
training  in  phlebotomy.  It  is  important  to 
note  that  this  exception  has  been  strictly 
limited  to  phlebotomy  performed  in 
volunteer  blood  donation  centers  and 
does  not  apply  to  phlebotomy  conducted 
in  other  settings  such  as  plasmapheresis 
centers  or  hospitals.  As  has  been 
extensively  discussed  above  under 
general  glove  usage,  the  Agency  has 
concluded  that  glove  usage  for  venous 
access  procedures  (including 
phlebotomy  in  all  settings  except 
volunteer  blood  donation  centers)  is 
feasible  and  justifiefl. 

Exposure  of  mucous  membranes  to 
blood  or  other  potentially  infectious 
materials  is  a  recognized  route  of 
.  transmission  of  bloodbome  diseases.  In 
his  testimony.  Dr.  David  Bell  of  the 
Centers  for  Disease  Control  stated: 

*  *  *  available  data  indicate  that  *  *  * 
transmission  of  HIV  infection  to  healthcare 
workers  has  followed  occupational  exposure 
to  HIV-infected  blood  via  percutaneous 
inoculation  or  via  contact  with  mucous 
membranes  or  non-intact  skin  *  *  •  (Tr.  9/ 
14/89,  p  15) 

Also.  Dr.  Stephen  Hadler  of  CDC's 
Hepatitis  Branch  testified: 

HBV  infection  is  spread  by  several  modes: 
parenteral,  by  direct  inoculation  through  the 
skin:  mucous  membranes,  blood 
contamination  of  the  eye  or  mouth;  sexual 
contact  and  perinatally,  from  infected  mother 
to  infant  *  *  *  .  One  cubic  centimeter  of 
blood  may  contain  100  million  infectious 
doses  of  HBV;  thus,  extremely  small  inocula 
'     may  transmit  infection  *  *  ' .  (Tr.  9/14/89. 
pp.  19-20) 

The  final  standard,  therefore,  retains  the 
proposed  provision  requiring,  in 
paragraph  (d)(3)(x),  that  masks  in 
^  combination  with  eye  protection 

devices,  such  as  goggles  or  glasses  with 
solid  side  shields,  or  chin-length  face 
shields,  shall  be  worn  whenever 
splashes,  spray,  spatter,  or  droplets  of 
blood  or  other  potentially  infectious 


materials  may  be  generated  and  eye, 
nose,  or  mouth  contamination  can  be 
reasonably  anticipated.  This  overall 
requirement  is  supported  by  CDC/ 
NIOSH  who  commented: 

Splattering  of  blood  onto  skin  or  mucous 
membranes  is  a  recognized  mode  of 
transmission  of  hepatitis  B.  Protection  of 
mucous  membranes  of  the  face  and  upper 
respiratory  tract  against  large  droplet 
spattering  is  needed.  As  required  by  OSHA  in 
this  draft  rule,  glasses,  goggles,  face  shields, 
and  surgical  masks,  alone  or  in  combination 
as  appropriate  to  the  task  being  performed, 
can  provide  that  protection.  (Ex.  20-634) 

Additional  support  for  the  provision  was 
provided  by  sources  such  as  the  Centers 
for  Disease  Control  (Exs.  6-153;  15); 
American  Association  of  Dental  Schools 
(Ex.  20-876);  ADA  (Ex.  20-665A);  AHA 
(Ex.  6-75);  Minnesota  Nurses 
Association  (Ex.  20-^5);  Association  of 
Operating  Room  Nurses  (Ex.  20-882); 
and  the  South  Carolina  Department  of 
Health  and  Environmental  Control  (Ex. 
20-1160). 

By  way  of  clarification,  the  final 
standard  specifically  states  that  if 
glasses  are  the  chosen  method  of  eye 
protection,  they  are  to  be  equipped  with 
solid  side  shields.  "Solid"  should  not  be 
interpreted  to  mean  opaque  but  has 
been  stipulated  simply  to  preclude  the 
use  of  mesh  or  perforated  side  shields 
(Association  of  Operating  Room  Nurses, 
Ex.  20-882;  New  England  Medical 
Center,  Ex.  20-511).  In  addition,  if 
protective  eyewear  is  chosen  over  use  of 
a  face  shield,  the  eyewear  must  be  worn 
in  conjunction  With  a  face  mask  since 
the  aim  of  this  requirement  is  to  provide 
protection  for  the  eyes,  nose,  and  mouth. 

Many  of  the  comments  on  this 
provision  were  proffered  by  dentists. 
dental  hygienists.  and  their  professional 
associates.  Therefore.  OSHA's  response 
uses  the  dental  operatory  to  illustrate 
what  is  required  and  why.  However,  the 
regulation  covers  all  situations  where 
eyes,  nose  or  mouth  contamination  can 
be  reasonably  anticipated.  With  specific 
reference  to  eyewear,  The  American 
Board  of  Pediatric  Dentistry  felt  that 
clear  side  shields  would  impede 
peripheral  vision  (Tr.  10/19/89,  p.471). 
Also,  the  ADA  commented  that  it  was 
rare  to  have  blood  or  saliva  spray  into 
the  dental  health  care  worker's  eyes 
during  routine  procedures;  that 
protective  eyewear  did  not  fit  over  some 
prescription  glasses  and  could  interfere 
with  the  use  of  magnifier  loops;  and  that 
available  side  shields  would  not  fit  on 
thin-framed  glasses  (Tr.  9/21/89,  p.l58; 
Ex.  20-665). 

Relative  to  the  absence  of  spatter,  Ms. 
Karen  Boulton.  representative  for  the 
American  Dental  Hygienists 


Association,  responded  to  OSHA's 
inquiry  during  the  hearings: 

•  *  •  it  is  definitely  an  education  to  take 
off  this  face  shield  when  I  wasn't  wearing  it 
and  see  the  amount  of  splatter  that  does 
occur  during  treatment.  Anything  that  you've 
got  can  be  splattered,  is  physically  splattered. 
(Tr.  1/16/90.  p.580) 

Ms.  Boulton  also  stated  that  it  was  her 
personal  feeling  that  protective  eyewear 
should  be  mandated  and  that  since 
exposure  could  occur  through  the  sides 
of  glasses,  side  shields  were  probably  a 
good  precautionary  measure  (Tr.  1/16/ 
90.  p.  570.  584).  Dr.  Mary  Quinn,  a 
clinician  and  dental  infection  control 
consultant,  also  stated  during  the 
hearings  that  she  had  gotten  pieces  of 
amalgam  behind  her  glasses  and  felt 
that  some  type  of  side  shield  was 
necessary  (Tr.  10/19/89.  p.601).  Dr. 
Sheldon  Wallack,  President  of  the 
Illinois  Society  of  Oral  and 
Maxillofacial  Surgeons,  testified  that 
while  some  products  did  distort  vision, 
he  was  aware  of  a  type  side  shield 
glasses  used  by  surgical  assistants 
which  provided  lateral  protection  and 
good  vision  (Tr.  10/19/89,  p.566).  Full 
face  shields  were  advocated  by  Dr. 
Derrick  Hars  who  commented  that  they 
did  not  distort  vision  if  the  shield's 
curvature  was  large  enough  (Tr.  10/19/ 
89,  pp.722-723).  Moreover,  Ms.  Mary 
Kelly,  a  dental  hygienist  and  dental 
office  practice  consultant,  stated  that 
she  felt  side  shields  were  necessary, 
that  she  used  them  and  that  they  did  not 
impede  her  vision  (Tr.  10/19/89,  p.711. 
718).  The  Agency  ha^  concluded  from 
this  testimony  that  facial  exposure,  from 
directly  in  front  and  from  the  side,  does 
occur  in  the  dental  setting  and  that 
protective  eyewear  that  provides  side 
protection  (e.g.,  side  shields,  curved  face 
shields)  are  warranted.  In  addition, 
evidence  indicates  that  there  are 
products  available  which  provide  such 
protection  without  impeding  vision. 
From  the  statements  in  the  ADA'S 
comment,  it  appears  that  the  association 
interpreted  the  proposed  regulation  to 
require  protective  eyewear  to  be  worn 
over  prescription  glasses;  presumably, 
because  the  Agency  normally  refers  to 
protective  eyewear  in  the  context  of 
meeting  certain  impact-resistance 
requirements  in  addition  to  preventing 
liquids  and/or  particles  from  entering 
the  eye.  However,  the  primary  purpose 
of  protective  eyewear  in  this  standard  is 
to  prevent  blood  or  other  potentially 
infectious  materials  from  entering  the 
eye  through  splashing,  splattering, 
spraying,  and  so  forth.  Impact  resistance 
would  only  become  an  Agency  concern 
in  those  situations  where  projectiles 
(e.g.,  bone  fragments]  may  be  generated. 
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Therefore,  OSHA  envisions  that  in  most 
routine  dental  procedures  prescription 
eyewear  with  side  shields  (either 
permanently  affixed  or  of  the  "add-on" 
'type)  would  be  adequate  protection. 
Also,  the  Association  has  stated  that 
66%  of  dentists  currently  wear 
prescription  glasses  (Ex.  20-665). 
Consequently.  OSHA  has  concluded 
that  prescription  glasses  with  side 
shields  will  not  interfere  with  the  use  of 
magnifying  loops  since  this  problem 
evidently  does  not  exist  with 
"unshielded"  prescription  glasses. 

The  Agency  has  determined  that 
mucous  membrane  (i.e..  eyes,  nose. 
mouth)  exposures  occur  in  the 
occupational  environment  and  must  be 
prevented.  The  regulation  provides 
employers  with  flexibility  in  choosing 
the  types  of  protective  measures  to 
address  the  hazard  and  acceptable 
products  which  provide  adequate 
protection  with  out  impairing  task 
performance  are  currently  available. 
OSHA  has  concluded,  therefore,  that 
this  provision  is  appropriate,  feasible, 
and  justified. 

Gowns,  aprons,  and  other  protective 
body  clothing  minimize  contaminant 
migration  away  from  the  work  area  and 
assist  in  eliminating  skin  exposure. 
Hence,  paragraph  (d)(3](xi)  requires  that 
appropriate  protective  clothing  such  as, 
but  not  limited  to.  gowns,  aprons,  lab 
coats,  clinic  jackets,  or  similar  outer 
garments  shall  be  worn  in  occupational 
exposure  situations  (i.e.,  when  contact 
with  blood  or  other  potentially 
infectious  materials  is  reasonably 
anticipated).  As  with  all  personal 
protective  equipment,  the  type  of 
clothing  (e.g..  lab  coat,  gown)  and  its 
characteristics  (i.e..  protective 
capabilities)  will  depend  upon  the  task 
being  performed  and  the  degree  of 
exposure  anticipated  (i.e.,  quantity  of 
blood  or  other  potentially  infectious 
materials).  Utilization  of  protective  body 
clothing  is  advocated  or  is  currently 
being  used  by  many  of  the  participants 
in  the  rulemaking  (e.g.,  CDC,  Exs.  6-153, 
15.  CDC/NIOSH.  Ex.  20-634:  American 
Biological  Safety  Association,  Ex.  241. 
ADA.  Ex.  20-665:  Society  of  Hospital 
Epidemiologists  of  America,  Ex.  20-1002; 
Angelica  Corporation,  Tr.  9/18/89.  p.178; 
American  Dental  Hygienists 
Association,  Tr.  1/16/90,  p.  571). 

The  proposal  contained  three 
provisions  relative  to  protective  body 
clothing  which  would  have  required 
specified  barrier  characteristics,  such  as 
"fluid-resistant"  and  "fluid-proor, 
based  upon  the  amount  of  blood  or  other 
potentially  infectious  materials 
anticipatCKl  to  be  encountered  (e.g.. 
soiling,  splashing/spraying,  soaking).  As 


discussed  previously  under  "Provision" 
of  this  section,  the  terms  "fluid- 
resistant"  and  "fluid-proor*  generated 
confusion  among  interested  parties.  The 
Agency  has  decided  not  to  use  the  terms 
"fluid-resistant"  and  "fluid-proof  in  the 
Final  Standard.  This  assures  that  the 
employee  will  be  protected  and  gives 
the  employer  flexibility  in  complying. 
The  employer  must  evaluate  the  task 
and  the  type  of  exposure  expected  and 
based  upon  this  determination,  select 
appropriate  personal  protective  clothing. 
"Appropriate"  protective  clothing  must 
prevent  contamination  of  an  employee's 
skin  or  clothing  by  blood  or  other 
potentially  infectious  materials  (See 
discussion  under  "Provision"  paragraph 
of  this  section). 

Paragraph  (d)(3)(xii)  requires  that 
surgical  caps  or  hoods  and/or  shoe 
covers  or  boots  shall  be  worn  in 
instances  when  gross  contamination  can 
reasonably  be  anticipated. 
Circumstances  where  the  use  of  such 
equipment  may  be  necessary  would 
include  autopsies  and  orthopedic 
surgery.  Wearing  head  and/or  shoe 
covers  in  these  situations  is  required  to 
minimize  contamination  migration  and 
the  possibility  of  transmission  through 
either  direct  routes  (e.g.,  through  non- 
intact  skin  resulting  from  dermatitis  of 
the  head  or  foot)  or  indirect  routes  (e.g., 
an  individual's  hand  contacts  blood  in 
their  hair  and  subsequently  is  put  near 
their  eyes  or  mouth).  Use  of  these 
coverings  for  particular  procedures  is 
supported  by  several  commenters 
(AHA,  Tr.  9/19/89,  pp.l57-15B.  Ex.  6-75; 
CDC.  Ex.  15;  National  Committee  for 
Clinical  Laboratory  Standards,  Ex.  11- 
159A;  Dr.  Donald  Jewett,  Tr.  1/9/90, 
p.106;  APIC.  Tr.  10/18/89.  pp.188-189; 
Rocky  Mountain  Infection  Control 
Association.  Ex.  20-192). 

According  to  the  record,  head 
coverings  and  shoe  coverings  have 
traditionally  been  utilized  to  protect  the 
patient  against  infection  from  the 
caregiver's  loose  hair  and  to  eliminate 
static  electricity,  respectively  (e.g.. 
Albert  Einstein  Medical  Center,  Ex.  20- 
945;  The  United  Hospital.  Ex.  20-550). 
However,  information  gathered  in 
response  to  the  proposal  indicates  that 
there  are  some  situations  where  it  is 
appropriate  to  protect  the  head  and 
feet/shoes  against  contamination  by 
blood  and  o^er  potentially  infectious 
materials.  Dr.  Donald  Jewett,  an 
orthopedic  surgeon  with  the  University 
of  California — San  Francisco,  testified 
that  he  supported  the  use  of  waterproof 
shoes  in  orthopedic  surgery  (Tr.  1/9/90, 
p.ioe).  Moreover,  a  study  of 
contamination  of  surgeons  and  other 
surgical  personnel  during  102  separate 


operative  procedures,  conducted  by  Dr. 
Edward  Quebbeman.  Associate 
Professor  of  Surgery  at  the  Medical 
College  of  Wisconsin,  showed  16 
instances  of  contamination  of  the  foot 
area  and  14  instances  of  head  area 
contamination  (Tr.  1/17/90.  pp.866.  875- 
876).  During  discussions  with  the  OSHA 
panel,  representatives  of  the  American 
Hospital  Association  stated  that  heavy 
shoe  covers  were  worn  in  the  operating 
room,  trauma  surgery,  and  urology 
where  there  often  is  a  considerable 
amount  of  blood  and,  in  addition,  boots 
were  worn  in  autopsy.  The 
representatives  agreed  that  there  were 
occasions  when  such  protective 
equipment  was  appropriate  (Tr.  9/19/89, 
pp.157-158).  Lauer  and  colleagues  in 
their  study  entitled:  Transmission  of 
Hepatitis  B  Virus  in  Clinical  Laboratory 
Areas,  stated: 

*  *  *  Contamination  of  the  head  region  of 
a  person  could  lead  to  direct  inoculation  or. 
more  likely,  to  indirect  inoculation  when  he 
grooms  his  hair  or  touches  his  fare  during 
breaks  or  lunch  periods  *  *  *.  (Ex.  6-56) 

A  large  number  of  participants 
commented  that  the  use  of  head  covers 
and  shoe  covers  as  personal  protective 
equipment  was  unnecessary  (e.g., 
APIC— Palmetto,  Ex.  20-581;  Bowman 
Gray  School  of  Medicine.  Ex.  20-941; 
Baptist  Medical  Center,  Ex.  20-146). 
Other  commenters  stated  that  use  of 
these  items  was  unnecessary  outside  of 
limited  clinical  settings  such  as  the 
operating  room,  the  morgue,  or  trauma 
care  (e.g..  Georgetown  University 
Hospital.  Ex.  20-833;  Children's  Hospital 
of  Orange  County.  Ex.  20-568;  APIC— 
Greater  Omaha.  Ex.  20-943;  Abington 
Memorial  Hospital,  Ex.  20-557). 

From  the  comments  received,  the 
proposed  requirement  for  head  covers 
and  shoe  covers  was  apparently 
misinterpreted  as  requiring  their  use  in 
general  clinical  settings.  However,  the 
Agency's  intent  is  to  utilize  these  items 
only  in  circumstances  where  large 
quantities  of  blood  or  other  potentially 
infectious  materials  are  anticipated  to 
be  encountered.  The  Agency  has  revised 
this  provision  in  the  final  to  clarify  its 
intent  by  requiring  that  such  coverings 
are  to  be  utilized  in  "instances  when 
gross  contamination  can  reasonably  be 
anticipated." 

A  few  interested  parties  commented 
on  the  permeability  of  shoe  covers  and  it 
was  suggested  that  fluid-resistant  covers 
should  be  permitted  (Lisa  D'Amico, 
APIC— Pittsburgh,  Tr.  9/27/89,  p.283; 
Baxter  Health  Care  Corporation,  Tr.  10/ 
20/89,  p.870:  Association  of  the 
Nonwoven  Fabric  Industry,  Tr.  12/22/89. 
p.l651).  The  Association  of  Operating 
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operative  procedures,  conducted  by  Dr. 
Edward  Quebbeman.  Associate 
Professor  of  Surgery  at  the  Medical 
College  of  Wisconsin,  showed  16 
instances  of  contamination  of  the  fool 
area  and  14  instances  of  head  area 
contamination  (Tr.  1/17/90.  pp.866.  875- 
876).  During  discussions  with  the  OSHA 
panel,  representatives  of  the  American 
Hospital  Association  stated  that  heavy 
shoe  covers  were  worn  in  the  operating 
room,  trauma  surgery,  and  urology 
where  there  often  is  a  considerable 
amount  of  blood  and.  in  addition,  boots 
were  worn  in  autopsy.  The 
representatives  agreed  that  there  were 
occasions  when  such  protective 
equipment  was  appropriate  (Tr.  9/19/89. 
pp.157-158).  Lauer  and  colleagues  in 
their  study  entitled:  Transmission  of 
Hepatitis  B  Virus  in  Clinical  Laboratory 
Areas,  stated: 

'  *  *  Contamination  of  the  head  region  of 
a  person  could  lead  to  direct  inoculation  or. 
more  likely,  to  indirect  inoculation  when  he 
grooms  his  hair  or  touches  his  fane  during 
breaks  or  lunch  periods  *  *  *.  (Ex.  6-56) 

A  large  number  of  participants 
commented  that  the  use  of  head  covers 
and  shoe  covers  as  personal  protective 
equipment  was  unnecessary  (e.g.. 
APIC— Palmetto.  Ex.  20-581;  Bowman 
Gray  School  of  Medicine.  Ex.  20-941; 
Baptist  Medical  Center.  Ex.  20-146). 
Other  commenters  stated  that  use  of 
these  items  was  unnecessary  outside  of 
limited  clinical  settings  such  as  the 
operating  room,  the  morgue,  or  trauma 
care  (e.g..  Georgetown  University 
Hospital.  Ex.  20-833;  Children's  Hospital 
of  Orange  County,  Ex.  20-568;  APIC— 
Greater  Omaha,  Ex.  20-943;  Abington 
Memorial  Hospital,  Ex.  20-557). 

From  the  comments  received,  the 
proposed  requirement  for  head  covers 
and  shoe  covers  was  apparently 
misinterpreted  as  requiring  their  use  in 
general  clinical  settings.  However,  the 
Agency's  intent  is  to  utilize  these  items 
only  in  circumstances  where  large 
quantities  of  blood  or  other  potentially 
infectious  materials  are  anticipated  to 
be  encountered.  The  Agency  has  revised 
this  provision  in  the  final  to  clarify  its 
intent  by  requiring  that  such  coverings 
are  to  be  utilized  in  "instances  when 
gross  contamination  can  reasonably  be 
anticipated." 

A  few  interested  parties  commented 
on  the  permeability  of  shoe  covers  and  it 
was  suggested  that  fluid-resistant  covers 
should  be  permitted  (Lisa  D'Amico. 
APIC— Pittsburgh.  Tr.  9/27/89,  p.283; 
Baxter  Health  Care  Corporation.  Tr.  10/ 
20/89,  p.870;  Association  of  the 
Nonwoven  Fabric  Industry.  Tr.  12/22/89. 
p.l651).  The  Association  of  Operating 


Room  Nurses  commented  that  shoe 
covers  will  not  keep  an  individual's 
socks  and  feet  dry  in  the  presence  of  a 
large  quantity  of  blood  as  would  be 
encountered  in  urological,  vascular,  or 
trauma  procedures  and  that 
contaminated  shoes  could  be  cleaned 
with  a  disinfectant  (Ex.  20-882). 

Selection  of  personal  protective 
equipment  is  performance-oriented. 
Consequently,  fluid-resistant  equipment 
would  be  acceptable  provided  if  meets 
the  criteria  of  "appropriate"  discussed 
above.  Only  that  equipment  necessary 
to  protect  against  reasonably 
anticipated  exposure  associated  with  a 
specific  task  is  required  to  be  provided 
for  performance  of  that  task.  Selection 
of  the  type  and  characteristics  of 
necessary  personal  protective 
equipment  is  based  upon  the  exposure 
anticipated  to  be  associated  with  the 
task.  In  those  instances  where  such 
equipment  was  incapable  of  halting 
penetration  of  blood  or  other  potentially 
infectious  materials  normally 
encountered  during  a  procedure,  then  a 
more  resistant  barrier  (e.g.,  rubber 
boots)  would  be  required. 
Decontamination  of  shoes  in  the 
situation  described  by  the  AORN  (i.e., 
soaking  of  the  sock  and/or  foot)  would 
be  inappropriate.  While 
decontamination  of  the  outside  of  the 
shoe  may  be  possible,  proper 
decontamination  of  the  shoes'  interior 
would  be  extremely  difficult.  In 
addition,  the  primary  intent  of  this 
provision  would  not  have  been 
achieved,  that  is,  prevention  of  foot 
exposure. 

'The  Agency  has  concluded  that 
circumstances  exist  in  which  gross 
contamination  of  the  head  or  feet  or 
both  occur.  Therefore,  the  use  of  head 
covers  and/or  shoe  covers  in  such 
instances  is  required  to  prevent 
contaminant  migration  and  the 
possibility  of  direct  and  indirect  disease 
transmission. 

Housekeeping 

Paragraph  (d){4)(i)  requires  employers 
to  ensure  that  the  worksite  is 
maintained  in  a  clean  and  sanitary 
condition.  The  employer  must  determine 
and  implement  an  appropriate  written 
schedule  for  cleaning  and  a  method  of 
decontamination  based  upon  the 
location  within  the  facility,  type  of 
surface  to  be  cleaned,  type  of  soil 
present,  and  tasks  and  procedures  being 
performed.  The  term  "worksite"  refers 
not  only  to  permanent  fixed  facilities 
such  as  hospitals,  dental/medical 
offices,  clinics,  and  so  forth  but  also 
covers  temporary  non-fixed  workplaces. 
Examples  of  such  facilities  include,  but 
are  not  limited  to,  ambulances, 


Lloodmobiles,  temporary  blood 
collection  centers,  and  any  other  non- 
fixed  worksites  which  have  a 
reasonable  possibility  of  becoming 
contaminated  with  blood  or  other 
potentially  infectious  materials. 

This  requirement  has  been  adopted 
from  CDC's  Guideline  for  Handwashing 
and  Hospital  Environmental  Control, 
1985  and  Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings  where  it  is 
reiterated  (Exs.  6-188;  6-153). 
Specifically,  CDC  states  that  while 
extraordinary  attempts  to  disinfect  or 
sterilize  environmental  surfaces  such  as 
walls  and  fioors  are  rarely  indicated, 
routine  cleaning  and  removal  of  soil  are 
recommended.  In  additioii,  it  is  stated 
that  cleaning  schedules  and  methods 
will  vary  according  to  the  factors 
outlined  in  the  provision.  OSHA 
recognizes  that  different  types  of 
surfaces  and  soiling  exist  throughout  a 
facility  and  that  the  employer  is  in  the 
best  position  to  evaluate  the  condition 
of  his  or  her  facility.  Therefore,  the 
employer  must  determine  and 
implement  the  appropriate  written 
schedule  of  cleaning  and 
decontamination  based  upon  the 
location  within  the  facihty  (e.g.,  surgical 
operatory  versus  patient  room),  type  of 
surface  to  be  cleaned  (e.g.,  hard- 
surfaced  fiooring  versus  carpeting),  type 
of  soil  present  (e.g.,  gross  contamination 
versus  minor  spattering),  and  tasks  and 
procedures  being  performed  in  the  area 
(e.g..  laboratory  analyses  versus  normal 
patient  care).  "The  requirement  for  a 
written  schedule  of  cleaning  and  method 
of  decontamination  is  twofold:  (1)  The 
schedule  will  assist  in  ensuring  that 
routine  cleaning,  as  recommended  by 
CDC.  is  performed  and  that  the  method 
of  decontamination  deemed  appropriate 
by  the  employer  is  followed;  and  (2)  the 
employees  c^  utilize  the  schedule  to 
determine  wnen  such  cleaning  should  be 
done  and  what  method  they  should  use 
to  properly  accomplish  the  task. 

Several  comments  were  received 
urging  OSHA  to  specify  what 
disinfectants/procedures  are  effective  or 
which  questioned  the  need  for  using  a 
"tuberculocidal"  disinfectant  (e.g.. 
Abington  Memorial  Hospital,  Ex.  20-557; 
Huntington  Laboratories,  Inc..  Ex.  20- 
1328;  S.C.  Johnson  &  Sons,  Inc.,  Ex.  20- 
639;  AFSCME,  Tr.  9/15/89,  p.l03;  Elise 
Yiasimedes,  Tr.  9/13/89,  p.48).  The 
Agency  has  not  specified  particular 
disinfectants  or  procedures  due  to  the 
wide  variance  of  circumstances  in 
which  housekeeping  tasks  occur.  For 
example,  routine  cleaning  of  the  floor  in 
a  clinical  laboratory  may  only  require  a 
"lovy-level"  germicide  to  achieve 


^ 


6413S 


decontamination  while  a  more  powerful 
germicide  may  be  required  in  the 
operatory  due  to,  for  instance,  the 
increased  amount  of  blood 
contamination.  Specifying  particular 
disinfectants  and  procedures  in  the  final 
may  have  the  effect  of  limiting  the  use  of 
new  products  and  of  discouraging  the 
development  of  new  information 
relative  to  adequate  decontamination. 
Hence,  this  provision  states  that  the 
schedule  for  cleaning  and  method  of 
decontamination  are  to  be 
"appropriate."  OSHA  has  concluded 
that  the  level  of  cleaning  required  under 
this  perfornt^nce-oriented  provision  will 
adequately  ensure  that  risk  of  employee 
exposure  is  minimized. 

Contamination  of  items  and  surfaces 
was  investigated  in  the  study 
Transmission  of  Hepatitis  B  Virus  in 
Clinical  Laboratory  Areas  (Ex.  6-56). 
The  conclusion  of  the  investigators  was 
that  "transmission  of  HBV  in  the  clinical 
laboratory  is  subtle  and  mainly  via  hand 
contact  with  contaminated  items  *  *  *." 
In  addition  to  individual  items  such  as 
marking  devices  and  pipetting  aids, 
contamination  was  found  on  analytical 
instruments  and  surfaces  around 
instruments.  Dr.  Steven  Hadler  of  CDC's 
Hepatitis  Branch  addressed  and 
acknowledged  hepatitis  B  transmission 
via  contaminated  surfaces  in  hit 
testimony: 

Spread  of  HBV  in  the  workplace  may  occur 
in  ways  that  are  less  apparent  than  direct 
inoculation  of  infectious  blood  by 
needlesticks  or  puncture  wounds.  Preexisting 
lesions  on  hands  from  injuries  or  from 
dermatitis  may  provide  a  route  of  entry  for 
the  virus.  Althou^  gloving  will  not  stop 
direct  puncture  injuries,  it  can  prevent  the 
virus  from  contacting  existing  lesions. 
Transmission  of  HBV  from  contaminated 
environmental  surfaces  have  been  shown  to 
be  a  major  mode  of  HBV  spread  in  certain 
areas  such  as  hemodialysis  units.  The  HBV 
can  survive  for  at  least  one  week  in  dried 
blood  on  environmental  surfaces  or 
contaminated  needles  and  instruments.  (Tr. 
9/14/89.  pp.  20-21) 

As  discussed  previously  under 
paragraph  (d)(2)(ix),  Favero,  Peterson, 
and  Bond  also  state  that  environmental 
contamination  is  an  effective  method  of 
disease  transmission  (Ex.  6-344). 
Therefore,  paragraph  (d)(4)(ii)  requires 
that  all  equipment  and  environmental 
and  working  surfaces  shall  be  cleaned 
and  decontaminated  after  contact  with 
blodrii^r  other  potentially  infectious 
materials.  This  will  minimize 
inadvertent  employee  exposure  and 
contaminant  migration  resulting  from 
contaminated  items  and  surfaces. 

Though  there  exists  a  broad  range  of 
work  environments  and  circumstances 
where  a  work  surface  may  become 


64140  Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6,  1991  /  Rules  and  Regulations 


contaminated.  OSHA  has  concluded 
that  there  are  certain  circumstances 
where  decontamination  procedures  must 
be  implemented  to  maintain  cleanliness 
and  minimize  employee  exposure  and 
contaminant  migration.  Hence, 
paragraph  (d){4)(ii)(A)  requires  that 
contaminated  work  surfaces  shall  be 
decontaminated  with  an  appropriate 
disinfectant  (1)  after  completion  of 
procedures;  (2)  immediately  or  as  soon 
as  feasible  when  surfaces  are  overtly 
contaminated  or  after  any  spill  of  blood 
or  other  potentially  infectious  materials; 
and  (3)  at  the  end  of  the  work  shift  if  the 
surface  may  have  become  contaminated 
since  the  last  cleaning. 

Cleaning  contaminated  work  surfaces 
after  completion  of  procedures  has  been 
required  to  ensure  that  employees  are 
not  unwittingly  exposed  to  blood  or 
other  potentially  infectious  materials 
remaining  on  a  surface  from  previous 
procedures  (CDC,  Ex.  &-153).  Some 
commenters  stated  that  this  requirement 
could  be  unduly  burdensome  on 
facilities  such  as  laboratories  which 
may  perform  a  large  number  of 
procedures  in  a  single  shift  or  day 
(MetroHealth  Medical  Center,  Ex.  20- 
190;  Grady  Memorial  Hospital.  Ex.  20- 
84).  Where  procedures  are  performed  on 
an  essentially  continual  basis 
throughout  a  shift  or  day,  as  may  be  the 
case  of  a  clinical  lab  technician 
performing  blood  analyses,  it  is  not  the 
Agency's  intent  for  the  work  surface  to 
be  decontaminated  before  the 
technician  can  proceed  to  the  next 
analysis.  This  provision  is  intended  to 
ensure  that  after  procedures  are 
completed,  which  in  the  above  example 
would  include  a  set  of  analyses, 
contaminated  work  surfaces  are 
decontaminated.  The  completion  of 
procedures  might  also  occur  when  the 
employee  is  going  to  leave  the  work 
area  for  a  period  of  time.  In  this 
instance,  the  work  surface  will  not 
present  a  source  of  contamination  to  the 
employee  upon  his  or  her  return,  to 
employees  who  may  enter  the  area,  or  to 
items  which  may  be  placed  upon  the 
surface.  It  should  be  noted  that 
decontamination  is  not  required  after 
each  patient  care  procedure  as  some 
parties  have  interpreted,  but  simply 
after  procedures  resulting  in  surface 
contamination  (AHA.  Ex.  20-352;  Grady 
Memorial  Hospital.  Ex.  20-84). 
Work  surfaces  must  also  be 
decontaminated  immediately  or  as  soon 
as  feasible  when  surfaces  are  overtly 
contaminated  or  after  any  spill  of  blood 
or  other  potentially  infectious  materials. 
Little  comment  was  received  relative  to 
this  provision  but  information  and  the 
few  comments  in  the  record  which 


addressed  this  requirement  indicate  that 
it  is  generally  recognized  that 
decontamination  is  appropriate  in 
circumstances  of  obvious  overt 
contamination  and  spills  (e.g.,  CDC  Exs. 
6-153, 15;  Providence-St.  Margaret 
Health  Center,  Ex.  20-46;  Research 
Medical  Center.  Ex.  20-74;  APIC— 
Kansas  City.  Ex.  20-689).  The  proposal 
required  that  work  surfaces  be 
decontaminated  immediately  in  these 
circumstances.  However.  OSHA 
recognizes  that  there  may  be  some 
instances  where  "immediate" 
decontamination  may  not  be  practical 
as  in,  for  example,  an  operating  table 
during  surgery.  Therefore,  the  final 
requirement  has  been  modified  to  state 
"immediately  or  as  soon  as  feasible"  to 
address  these  situations  and  avoid 
holding  employers  to  a  sometimes 
unachievable  standard. 

In  the  third  instance  of  mandated 
work  surface  decontamination,  the 
proposal  required  that  this  be  performed 
at  the  end  of  the  work  shift.  A  large 
number  of  commenters  objected  to  this 
provision  as  redundant,  citing  that 
decontamination  was  already  required 
to  be  done  after  completion  of 
procedures  and  following  overt 
contamination  or  spills  (e.g.,  APIC — 
Greater  Kansas.  Ex.  20-294;  Society  of 
Hospital  Epidemiologists  of  America, 
Ex.  20-1002,  Tr.  10/18/89,  pp.  357-358; 
Baptist  Medical  Center,  Ex.  20-146). 
OSHA  has  determined  that  these 
comments  have  merit  and  has  revised 
the  provision  to  require  that 
decontamination  is  to  be  performed  at 
the  end  of  the  work  shift  if  the  work 
surface  may  have  become  contaminated 
since  the  last  cleaning.  For  example,  if 
contaminated  instruments  or  specimens 
had  been  set  down  on  the  surface  since 
the  last  cleaning,  the  surface  would  need 
to  be  decontaminated. 

Several  other  general  issues  were 
raised  relative  to  the  decontamination  of 
work  surfaces.  First,  some  participants 
erroneously  believed  that  all  surfaces 
were  being  required  to  be 
decontaminated  (Society  of  Hospital 
Epidemiologists  of  America.  Ex.  20-1002; 
Children's  Hospital — Richmond,  VA,  Ex. 
20-587;  Stanley  M.  Dub.  Ex.  20-516; 
Wisconsin  Association  of  Nursing 
Homes.  Inc..  Ex.  20-255).  However,  the 
requirement  applies  only  to 
contaminated  work  surfaces  and 
therefore  would  not  encompass  desks, 
countertops.  and  so  forth  in  the  area, 
provided  they  remained 
uncontaminated.  Second,  several 
commenters  inquired  whether  this 
provision  applied  only  to  labs  or  stated 
that  this  requirement  was  inappropriate 
for  patient-care  areas  (APIC — National, 


Ex.  20-1118;  APIC— Kentuckiana,  Ex. 
20-948;  Casa  Colina  Hospital.  Ex.  20- 
284;  McLeod  Regional  Medical  Center, 
Ex.  20-527).  In  response  to  these 
comments.  OSHA  has  determined  that 
contaminated  work  surfaces  present  the 
same  hazard  regardless  of  where  they 
are  located  in  a  facility.  Hence,  this 
provision  is  based  upon  the  existence  of 
a  contaminated  work  surface  rather 
than  a  particular  worksite  location.  It 
should  be  noted  that  the  above  are 
minimum  requirements  and  additional 
decontamination  may  be  performed  any 
time  that  it  is  deemed  necessary. 

Paragraph  (d)(4)(ii)(B)  of  the  final 
allows  equipment  and  environmental 
surfaces  to  be  covered  with  protective 
coverings  such  as  plastic  wrap, 
aluminum  foil,  or  imperviously-backed 
absorbent  paper.  When  utilized,  such 
coverings  must  be  removed  and 
replaced  as  soon  as  feasible  when  they 
become  overtly  contaminated  or  at  the 
end  of  the  work  shift  if  they  may  have 
become  contaminated  during  the  shift. 
Use  of  protective  coverings  was  initially 
adopted  from  the  dentistry  precautions 
portion  of  CDC's  Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings  (Ex.  6-153). 
However,  protective  coverings  may  also 
be  used  in  other  settings  such  as  on 
laboratory  bench  tops.  This  approach  to 
protecting  an  item  or  surface  against 
contamination  could  prove  particularly 
useful  in  a  situation  where  a  piece  of 
equipment  would  be  very  difficult  to 
decontaminate  yet  could  be  protected 
by  a  cover.  As  with  decontamination  of 
work  surfaces  above,  comments  were 
focused  primarily  on  the  necessity  of 
changing  coverings  at  the  end  of  the 
shift  (AHA.,  Ex.  20-352;  Society  of 
Hospital  Epidemiologists  of  America. 
Ex.  20-1002.  Tr.  10/18/89.  pp.  357-358; 
University  of  Connecticut  Health  Center, 
Ex.  20-191).  Consequently,  the  provision 
has  been  modified  to  require  that 
protective  coverings  be  removed  and 
replaced  at  the  end  of  the  work  shift  if 
they  may  have  become  contaminated 
during  the  shift.  Interested  parties  also 
stated  that  to  prevent  cross- 
contamination  coverings  should  be 
changed  between  patients  or 
recommended  that  equipment  should  be 
wiped  with  an  appropriate  disinfectant 
between  patients  rather  than  being 
covered  (Office  Sterilization  and 
Asepsis  Procedures  Research 
Foundation.  Ex.  20-797;  VA— Salt  Lake 
City.  UT.  Ex.  20-635;  Rocky  Mountain 
Infection  Control  Association.  Ex.  20- 
192).  Use  of  protective  coverings  is  not 
required  by  the  standard  but  is  merely 
being  permitted  as  an  acceptable 
method  of  protecting  items  and  surfaces 
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Ex.  20-1118;  APIC— Kentuckiana,  Ex. 
20-948:  Casa  Colina  Hospital.  Ex.  20- 
284;  McLeod  Regional  Medical  Center. 
Ex.  20-527).  In  response  to  these 
comments,  OSHA  has  determined  that 
contaminated  work  surfaces  present  the 
same  hazard  regardless  of  where  they 
are  located  in  a  facility.  Hence,  this 
provision  is  based  upon  the  existence  of 
a  contaminated  work  surface  rather 
than  a  particular  worksite  location.  It 
should  be  noted  that  the  above  are 
minimum  requirements  and  additional 
decontamination  may  be  performed  any 
time  that  it  is  deemed  necessary. 

Paragraph  (d){4)(ii)(B)  of  the  final 
allows  equipment  and  environmental 
surfaces  to  be  covered  with  protective 
coverings  such  as  plastic  wrap, 
aluminum  foil,  or  imperviously-backed 
absorbent  paper.  When  utilized,  such 
coverings  must  be  removed  and 
replaced  as  soon  as  feasible  when  they 
become  overtly  contaminated  or  at  the 
end  of  the  work  shift  if  they  may  have 
become  contaminated  during  the  shift. 
Use  of  protective  coverings  was  initially 
adopted  from  the  dentistry  precautions 
portion  of  CDC's  Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings  (Ex.  6-153). 
However,  protective  coverings  may  also 
be  used  in  other  settings  such  as  on 
laboratory  benchtops.  This  approach  to 
protecting  an  item  or  surface  against 
contamination  could  prove  particularly 
useful  in  a  situation  where  a  piece  of 
equipment  would  be  very  difficult  to 
decontaminate  yet  could  be  protected 
by  a  cover.  As  with  decontamination  of 
work  surfaces  above,  comments  were 
focused  primarily  on  the  necessity  of 
changing  coverings  at  the  end  of  the 
shift  (AHA.,  Ex.  20-352;  Society  of 
Hospital  Epidemiologists  of  America, 
Ex.  20-1002,  Tr.  10/18/89,  pp.  357-358; 
University  of  Connecticut  Health  Center, 
Ex.  20-191).  Consequently,  the  provision 
has  been  modified  to  require  that 
protective  coverings  be  removed  and 
replaced  at  the  end  of  the  work  shift  if 
they  may  have  become  contaminated 
during  the  shift.  Interested  parties  also 
stated  that  to  prevent  cross- 
contamination  coverings  should  be 
changed  between  patients  or 
recommended  that  equipment  should  be 
wiped  with  an  appropriate  disinfectant 
between  patients  rather  than  being 
covered  (Office  Sterilization  and 
Asepsis  Procedures  Research 
Foundation.  Ex.  20-797;  VA— Salt  Lake 
City,  UT.  Ex.  20-635;  Rocky  Mountain 
Infection  Control  Association.  Ex.  20- 
192).  Use  of  protective  coverings  is  not 
required  by  the  standard  but  is  merely 
being  permitted  as  an  acceptable 
method  of  protecting  items  and  surfaces 
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against  contamination.  If  this  option  is 
chosen,  however,  the  final  does  require 
that  they  be  removed  and  replaced  at 
the  stated  minimum  intervals.  Relative 
to  changing  such  coverings  between 
patients,  it  should  be  remembered  that, 
while  this  is  prudent  infection  control 
practice  which  the  Agency  supports, 
OSHA's  mandate  is  to  protect  employee 
health.  Therefore,  changing  between 
patients  has  not  been  required  as  it  falls 
into  the  realm  of  patient  protection. 
These  provisions  represent 
housekeeping  requirements  directed 
toward  ensuring  that  employee  exposure 
to  bloodborne  pathogens  is  minimized; 
additional,  more  stringent 
decontamination  rules  that  may  be 
imposed  to  further  infection  control  are 
not  preempted. 

In  some  cases,  bins,  pails,  cans,  and 
so  forth,  which  are  intended  for  re-use 
may  be  utilized  in  a  manner  which 
presents  the  potential  for  their  becoming 
contaminated  with  blood  or  other 
potentially  infectious  materials.  For 
example,  a  reusable  metal  trash  can 
may  be  lined  with  a  disposable  plastic 
regulated  waste  bag.  By  virtue  of  a 
plastic  bag's  construction,  the  possibility 
for  leakage  is  inherent  and  the  can  could 
become  contaminated.  If  the  can  is  not 
decontaminated,  the  contamination  may 
be  spread  by  leakage  or  spillage  from 
the  can  or  by  fouling  the  outside  of 
succeeding  bags.  Mr.  Donald  Gibbons, 
currently  of  United  Linen  Management 
and  a  former  owner/operator  of  a 
laundry  for  institutional  linen,  also 
spoke  of  large  plastic  carts  used  to 
collect  and  transport  soiled  and  cleaned 
linens.  He  stated  that  these  transports, 
although  contaminated  with  blood  or 
other  potentially  infectious  materials, 
were  rarely  cleaned  (Tr.  9/25/89,  pp.  71- 
72).  Paragraph  (d)(4)(ii)(C)  addresses 
this  situation  by  requiring  that  all  bins, 
pails,  cans,  and  similar  receptacles 
intended  for  re-use  which  have  a 
reasonable  likelihood  for  becoming 
contaminated  with  blood  or  other 
potentially  infectious  materials  shall  be 
inspected  and  decontaminated  on  a 
regularly  scheduled  basis  and  cleaned 
and  decontaminated  immediately  or  as 
soon  as  feasible  upon  visible 
contamination.  This  provision  is 
consistent  with  OSHA's  existing 
standard  regarding  maintenance  of 
waste  disposal  containers.  29  CFR 
1910.141(a)(4)(i). 

This  requirement  generated 
conflicting  comments  from  interested 
parties.  Some  felt  that  the  provision 
should  be  deleted  as  there  has  been  no 
implication  of  these  containers  in 
disease  transmission  (UCSD  Medical 
Center.  Ex.  20-156;  Good  Samaritan 


Hospital.  Ex.  20-373;  Norwood  Hospital. 
Ex.  20-967).  Others  commented  that 
reusable  bins,  pails,  cans,  and  so  forth 
should  be  decontaminated  only  upon 
visible  contamination  (AHA.  Ex.  20-352; 
William  W.  Backus  Hospital.  Ex.  20-911; 
VA— Edward  Hines  Jr.  Hospital.  Ex.  20- 
961).  Still  others  asserted  that 
decontamination  should  be  performed 
on  a  regular  schedule  rather  than  upon 
visible  contamination  (CDC/NIOSH.  Ex. 
20-634;  Grady  Memorial  Hospital.  Ex. 
20-B4).  Finally,  the  proposed  provision 
was  supported,  in  essence,  by  other 
participants  (DCI  Laboratory.  Ex.  20- 
664;  San  Antonio  Community  Hospital, 
Ex.  20-530). 

Of  those  supporting  the  provision.  DCI 
Laboratory  commented  that  every  time 
biohazard  bags  are  removed  from 
receptacles,  the  receptacles  are 
inspected  for  leakage  and  so  forth  and 
contamination  is  cleaned  and 
disinfected  immediately.  They  felt  that 
semi-annual  or  annual  cleaning,  in 
addition  to  this  routine  inspection  and 
cleaning,  appeared  to  be  adequate  (Ex. 
20-664).  San  Antonio  Community 
Hospital  stated  that  requiring 
receptacles  to  be  inspected  and  cleaned 
regularly  and  upon  visible 
contamination  was  reasonable  while 
regularly-scheduled  disinfection  was 
unreasonable.  They  felt  that  disinfection 
of  these  containers  was  unnecessary 
and  that  soap  and  water  wash  was- 
adequate  with  the  ultimate  goal  to  be 
achieved  being  that  all  receptacles  be 
sufficiently  cleaned  and  processed  to 
make  them  safe  for  their  intended  use 
(Ex.  20-530).  This  is  the  intent  of  the 
Agency  and  has  been  clarified  by 
rewording  the  provision  to  state 
"decontamination"  rather  than 
"disinfection"  of  these  containers. 

In  response  to  the  other  commenters, 
deletion  of  the  provision  is  not 
appropriate  since  contamination 
presents  the  same  hazard  whether  it 
exists  on  a  work  surface,  on  the  exterior 
of  a  waste  bag,  or  on  the  inside  of  a 
reusable  container.  Deletion  of  this 
provision  falsely  implies  that 
contamination  on  bag  exteriors  or  inside 
reusable  containers  should  not  be  of 
concern  to  employees  who  must  handle 
these  items.  Limiting  the  requirement  to 
only  visible  contamination  disregards 
the  evidence  that  imperceptible 
quantities  of  blood  or  other  potentially 
infectious  materials  may  still  harbor 
large  quantities  of  HBV.  On  the  other 
hand,  adhering  to  only  regulariy- 
scheduled  cleaning  while  ignoring 
visible  contamination  is  in  conflict  with 
recommendations  for  decontamination 
of  other  surfaces  and  the  principle  that 
viral  content  increases  with  increasing 


quantity  of  blood.  Hence,  the  Agency 
has  concluded  that  both  regularly- 
scheduled  inspection  and 
decontamination  in  addition  to 
decontamination  upon  visible 
contamination  are  warranted  to  protect 
workers. 

Paragraph  (d)(4)(ii)(D)  stipulates  that 
broken  glassware  which  may  be 
contaminated  shall  not  be  picked  up 
directly  with  the  hands.  It  shall  be 
cleaned  up  using  mechanical  means, 
such  as  brush  and  dust  pan,  tongs,  or 
forceps.  Contaminated  broken  glass  is 
capable  of  inflicting  percutaneous  injury 
and  direct  inoculation  of  bloodborne 
pathogens  into  the  bloodstream. 
Prohibiting  picking  up  this  glass  directly 
with  the  handi>  eliminates  or  minimizes 
risk  of  such  an  injury  and  thereby  the 
possibility  of  occupational  transmission 
of  bloodborne  disease.  This  provision 
has  been  retained  from  the  proposed 
standard  with  the  exception  of  utilizing 
a  vacuum  cleaner  or  cotton  swabs  as  an 
acceptable  method  of  pick-up.  Cotton 
swabs  have  been  deleted  to  avoid 
confusion  between  swabs  attached  to  a 
stick  and  a  cotton  ball-type  "swab." 
Using  a  cotton  ball-type  swab  is 
inappropriate  as  this  type  of  swab  can 
be  penetrated  by  broken  glass.  Since  an 
individual  would  normally  hold  such  a 
"swab"  directly  with  the  fingers,  injury 
or  exposure  could  result.  The  American 
Society  for  Microbiology  and  Verdugo 
Hills  Hospital  commented  that  vacuum 
cleaners  should  not  be  used  for  clean-up 
as  they  could  spread  contaminant 
through  their  exhaust  stream  (Ex».  20- 
1188;  20-573).  The  Agency  has 
concluded  that  vacuum  cleaners  and 
cotton  swabs  may  not  be  appropriate  for 
clean-up  of  contaminated  broken  glass 
and  has  deleted  them  from  the  examples 
of  possible  pick-up  methods.  It  should 
also  be  remembered  that  tools  used  in 
clean-up  must  be  properly 
decontaminated  or  discarded  after  use 
and  the  broken  glass  placed  in  a  proper 
sharps  container  as  required  by  other 
provisions  of  this  standard. 

The  proposal  required  that  reusable 
equipment,  such  as  glassware  or  hand 
instruments,  was  to  be  decontaminated 
prior  to  washing  and/or  reprocessing. 
The  rationale  behind  this  proposed 
requirement  was  to  rid  such  items  of 
contamination  before  they  entered  the 
overall  cycle  of  washing  and 
reprocessing,  thereby  limiting  the 
number  of  employees  who  must  handle 
these  contaminated  items  to  only  those 
performing  the  decontamination 
procedures.  The  great  majority  of 
comments  received  objected  to  this 
provision  (e.g.,.AHA,  Ex.  20-352;  Society 
of  Hospital  Epidemiologists  of  America. 
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Ex.  20-1002;  APIC— New  England.  Ex. 
20-216:  Humana  Hospital — Orange  Park. 
Ex.  20-367;  Ft  Sander  Regional  Medical 
Center.  Ex.  20-1214;  Parkview  Memorial 
Hospital.  Ex.  20-136).  The  most 
frequently  stated  reason  for  objection 
was  that  proper  decontamination  cannot 
be  achieved  in  the  presence  of  organic 
debris  (e.g..  blood)  as  it  interferes  with 
the  efficacy  of  the  disinfecting/ 
sterilizing  process  (e.g..  Thomas 
Jefferson  University  Hospital.  Ex.  20- 
363:  Douglas  E.  Kline.  MCM.  CIC.  Ex. 
20-87;  Anaheim  Memorial  Hospital.  Ex. 
20-523).  Reviewing  CDC's  guidelines,  it 
is  noted  that  cleaning  of  reusable  items 
prior  to  disinfection/sterilization  is  the 
recommended  sequence  of  reprocessing. 
Specifically,  these  guidelines  state: 

Items  must  be  thoroughly  cleaned  tjefore 
processing,  because  organic  material  (e.g., 
blood  and  proteins)  may  contain  such  high 
concentrations  of  microorganisms.  Also,  such 
organic  material  may  inactivate  chemical 
germicides  and  protect  microorganisms  from 
the  disinfection  or  sterilization  process.  (Ex. 
6-138) 

In  addition,  several  commenters  pointed 
out  that  the  proposed  requirement 
would,  in  actuality,  result  in  more 
employees  handling  contaminated  items 
(due  to  required  cleaning  prior  to  being 
sent  for  reprocessing)  and  that  these 
employees  would  not  be  as  well-trained 
and  proficient  in  the  decontamination 
process  as  reprocessing  technicians 
(e.g.,  APIC— Middle  Tennessee,  Ex.  20- 
55:  Eileen  Upton.  RN,  ICP,  Ex.  20-630; 
Presbyterian  Hospital — Charlotte,  NC. 
Ex.  20-912;  VA— Salisbury.  NC,  Ex.  20- 
1317). 

A  few  participants  supported 
disinfecting  prior  to  cleaning  (e.g., 
Caltech  Industries.  Ex.  20-12;  Clinical 
Research  Associates,  Ex.  20-910; 
Steriing  Drug  Company.  Ex.  20-40). 
However,  the  number  of  products  which 
can  successfully  penetrate  a  heavy 
bioburden  appears  to  be  very  limited — 
Clinical  Research  Associates  cites  only 
two  of  all  products  tested  (Ex.  20-910). 

Considering  this  information,  the 
Agency  has  concluded  that  requiring 
reusable  items  to  be  decontaminated 
prior  to  washing/ reprocessing  may  not 
accomplish  the  proposed  intent  (and. 
indeed,  may  have  the  opposite  effect);  is 
contrary  to  recognized,  recommended 
procedures;  and  may  be  of  limited 
feasibility.  Therefore,  this  requirement 
has  been  dropped  from  the  flnal 
standard. 

With  respect  to  decontamination  of 
reusable  items,  however,  a  hazardous 
situation  was  related  during  the  public 
hearings.  Mr.  Ivan  Ruez.  an  employee  in 
the  central  supply  department  of  a 
metropolitan  hospital,  spoke  of  the 
process  used  in  his  facility  to  gather 


contaminated  reusable  items  for 
reprocessing.  Mr.  Ruez  testified: 

Everybody  coining  into  Central  Supply  you 
understand  has  to  go  through  the  process  of 
orientation.  In  the  process  of  orientation  one 
of  the  first  jobs  that  we  do  is 
decontamination.  This  is  a  process  by  which 
all  the  soiled  used  items  retrieved  from  the 
floors  must  be  sorted.  Among  those  items,  I'll 
give  examples,  are  used  trays,  spinal  needles, 
dirty  commodes,  suction  machines,  air 
mattresses,  syringes,  and  any  such  Items  used 
by  patients  that  can  be  recycled  *  *  *. 

All  soiled  items  are  dumped  into  central 
locations  on  the  floors  which  are  called  soil 
utility  rooms.  Now  a  person  going  up  to  the 
floor  to  do  the  decontamination,  what's 
called  DC  for  short,  has  to  actually  physically 
reach  into  these  bins.  They're  putting 
themselves  at  extreme  nsk  when  they  do  this, 

•      «      • 

Now  when  they  extract  this  equipment,  a 
lot  of  the  times  the  stuff  is  covered  by 
wrapping  paper  which  is  what  we  use  for 
wrapping  the  tray,  reprocessing.  There's  no 
way  that  you  know  what  is  underneath  that 
paper,  just  like  on  the  floors:  You  go  to  pick 
up  a  sheet,  there  will  be  a  needle,  you're 
stuck.  The  same  thing  with  the  paper,  you  go 
to  reach  in  as  most  people  would  do  because 
you  have  to  actually  stretch  it  to  get  into  the 
bin.  Right  there  you're  setting  yourself  up  for 
contamination,  for  a  puncture  and  this  has 
happened  in  my  department  quite  a  few 
times,  just  within  the  year  and  a  half  because 
like  I  said  before  I  was  in  nursing.  )ust  a  year 
and  a  half  I've  been  in  this  department.  This 
has  happened  over  and  over  and  over.  (Tr. 
11/14/89,  pp.  390-392) 

Percutaneous  injury  by  a 
contaminated  item  is  the  most  efficient 
occupational  method  of  contracting 
bloodbome  diseases;  therefore,  at  no 
time  should  an  employee  have  to  place 
his  or  her  hand  into  a  container  which 
could  contain  items  capable  of  causing 
injury  (e.g.,  sharps).  With  regard  to  this 
hazard,  paragraph  (d)(4)(ii)(E)  has  been 
added  to  the  final  standard.  It  states 
that  reusable  sharps  that  are 
contaminated  with  blood  or  other 
potentially  infectious  materials,  shall 
not  be  stored  or  processed  in  a  manner 
that  requires  employees  to  reach  by 
hand  into  the  containers  where  these 
sharps  have  been  placed.  This  provision 
will  eliminate  or  minimize  the  risk  of 
percutaneous  injury  resulting  from 
reaching  into  containers  of 
contaminated  sharps. 

Contaminated  Sharps  Discarding  and 
Containment 

Needles  and  sharps  have  been 
documented  as  prime  mechanical  agents 
of  employee  inoculation  with  both  HIV 
and  HBV.  Therefore,  their  handling  and 
discarding  warrant  special  attention. 
Needles  and  sharps  are  capable  of 
transferring  infectious  bloodbome 
pathogens  directly  into  the  bloodstream 
through  accidental  injuries  such  as 


needlesticks  or  scratches.  The  AHA 
states  in  their  recommendations 
Management  of  HTLV-III/LAV  Infection 
in  the  Hospital: 

As  with  other  bloodbome  diseases,  the 
potential  for  transmission  is  greatest  when 
needles  and  other  sharp  instruments  are  used 
in  patient  care.  Therefore,  needles  and 
syringes  should  be  disposed  of  in  rigid, 
puncture-resistant  containers.  (Ex.  6-75) 

This  position  is  maintained  in  the 
AHA's  comment  to  the  proposed 
standard  (Ex.  20-352). 

Several  CDC  documents  address 
disposal  of  sharps  and  needles  (Exs.  6- 
27;  6-153;  6-312).  In  addition, 
recommendation  (4)(b)  of  CDC's 
pubhcation  The  Center  for  Disease 
Control's  Recommendations  on 
Infectious  Waste  stales: 

Disposable  syringes  with  needles,  scalpel 
blades,  and  other  sharp  items  capable  of 
causing  injury  should  be  placed  intact  into 
puncture-resistant  containers  located  as  close 
as  is  practical  to  the  area  in  which  they  were 
used*  *  '.(Ex. 6-395) 

CDC/NIOSH  also  retains  their  stance  on 
proper  disposal  of  contaminated  sharps 
as  evidenced  by  their  written  comment 
and  their  1989  guidelines  for  public 
safety  workers  (Exs.  20-634;  15). 

In  the  final  standard,  paragraphs 
(d)(4)(iii)(A)(;)  through  (d)(4)(iii)(A)(-/) 
deal  specifically  with  management  of 
disposable  contaminated  sharps.  The 
proposal  contained  provisions 
addressing  disposal  container 
characteristics,  accessibility,  and 
maintenance.  While  the  final  also 
contains  provisions  relative  to  these 
aspects  of  sharps  management,  this 
section  has  been  expanded  and 
separated  to  clarify  the  Agency's  intent 
and  to  address  public  comment.  In 
addition,  OSHA  has  decided  to  use  the 
term  "discarding"  instead  of  "disposal" 
in  order  to  more  clearly  show  that  what 
OSHA  is  addressing  is  the  placement  of 
the  sharp  before  final  disposal.  This  is 
consistent  with  EPA. 

Paragraph  {d)(4)(iii)(A)(;)  puts  forth 
the  requirements  for  actual  discarding  of 
sharps  and  the  physical  characteristics 
of  the  container.  It  states  that 
contaminated  sharps  shall  be  discarded 
immediately  or  as  soon  as  feasible  in 
containers  that  are:  a)  closable;  b) 
puncture-resistant;  c)  leakproof  on  the 
sides  and  bottom;  and  d)  labeled  or 
color-coded  in  accordance  with  this 
standard.  Containers  must  be  closable 
in  order  to  ensure  that  contaminated 
sharps  remain  inside  the  disposal  unit 
while  it  is  being  transported  and 
handled  prior  to  terminal  disposal  (e.g. 
SHEA.  Ex.  20-1002;  CDC/NIOSH.  Ex. 
20-634;  SEIU.  Ex.  299;  RPA,  Ex.  6-497). 
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needlesticks  or  scratches.  The  AHA 
stales  in  their  recommendations 
Management  of  HTLV-III/LAV  Infection 
in  the  Hospital: 

As  with  other  Woodbome  diseases,  the 
potential  for  transmission  is  greatest  %vhen 
needles  and  other  sharp  instruments  are  used 
in  patient  care.  Therefore,  needles  and 
syringes  should  be  disposed  of  in  rigid, 
puncture-resistant  containers.  (Ex.  6-75) 

This  position  is  maintained  in  the 
AHA's  comment  to  the  proposed 
standard  (Ex.  20-352). 

Several  CDC  documents  address 
disposal  of  sharps  and  needles  (Exs.  6- 
27;  6-153;  6-312).  In  addition, 
recommendation  (4)(b)  of  CDC's 
publication  The  Center  for  Disease 
Control's  Recommendations  on 
Infectious  Waste  states: 

Disposable  syringes  with  needles,  scalpel 
blades,  and  other  sharp  items  capable  of 
causing  injury  should  be  placed  intact  into 
puncture-resistant  containers  located  as  close 
as  is  practical  to  the  area  in  which  they  were 
used*  *  '.(Ex. 6-395) 

CDC/NIOSH  also  retains  their  stance  on 
proper  disposal  of  contaminated  sharps 
as  evidenced  by  their  written  comment 
and  their  1989  guidelines  for  public 
safety  workers  (Exs.  20-634;  15). 

In  the  final  standard,  paragraphs 
(d](4)(iii)(A)(?)  through  (d){4)(iii)(A)(4) 
deal  specifically  with  management  of 
disposable  contaminated  sharps.  The 
proposal  contained  provisions 
addressing  disposal  container 
characteristics,  accessibility,  and 
maintenance.  While  the  final  also 
contains  provisions  relative  to  these 
aspects  of  sharps  management,  this 
section  has  been  expanded  and 
separated  to  clarify  the  Agency's  intent 
and  to  address  public  comment.  In 
addition,  OSHA  has  decided  to  use  the 
term  "discarding"  instead  of  "disposal" 
in  order  to  more  clearly  show  that  what 
OSHA  is  addressing  is  the  placement  of 
the  sharp  before  final  disposal.  This  is 
consistent  with  EPA. 

Paragraph  (d)(4)(lii)(A)(7)  puts  forth 
the  requirements  for  actual  discarding  of 
sharps  and  the  physical  characteristics 
of  the  container.  It  states  that 
contaminated  sharps  shall  be  discarded 
immediately  or  as  soon  as  feasible  in 
containers  that  are:  a)  closable;  b) 
puncture-resistant;  c)  leakproof  on  the 
sides  and  bottom;  and  d)  labeled  or 
color-coded  in  accordance  with  this 
standard.  Containers  must  be  closable 
in  order  to  ensure  that  contaminated 
sharps  remain  inside  the  disposal  unit 
while  it  is  being  transported  and 
handled  prior  to  terminal  disposal  (e.g. 
SHEA,  Ex.  20-1002;  CDC/NIOSH,  Ex. 
20-634;  SEIU.  Ex.  299;  EPA.  Ex.  6-497). 
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The  Association  for  Practitioners  in 
Infection  Control  commented  that  by 
requiring  containers  be  closable,  the 
Agency  failed  to  recognize  the  risk  to 
the  healthcare  worker  posed  by  the 
closure  devices  of  some  of  the 
containers  (Ex.  20-1118).  However, 
OSHA  believes  workers  receiving 
needlesticks  as  the  result  of  a 
container's  closure  is  most  likely  due  to 
either  overfilling  of  containers  or  poor 
container  design.  Both  of  these  problems 
can  be  addressed.  More  frequent 
container  replacement,  as  required  by 
paragraph  (d)(4)(iii)(A)(2)(//;'),  will 
eliminate  needlesticks  resulting  from 
overfilling.  If  design  of  a  container  is 
leading  to  needlesticks  from  problems 
such  as  excessive  manipulation  of  the 
sharps  or  container  closure  during 
discarding  of  the  sharps  or  sharps 
becoming  stuck  in  the  container's 
opening  upon  discard,  the  employer 
should  investigate  and  change  to  a 
different  container  design.  Various 
designs  are  currently  available. 

Puncture-resistance  is  necessary  to 
prevent  the  points  of  needles  or  other 
sharps  from  puncturing  the  container 
and  protruding  through  the  side  of  the 
container  where  they  can  present  a 
hazard  to  unsuspecting  staff  (e.g.. 
nurses,  technicians,  housekeepers).  Ms. 
Judith  Gordon,  OSHA's  expert  witness 
on  waste  disposal,  testified  that 
puncture-resistance  is  the  most 
important  requirement  for  sharps 
containers  (Tr.  9/13/89,  pp.97-98).  This 
requirement  was  also  supported  by 
several  other  sources  (CDC/NIOSH,  Ex. 
20-634;  AHA.  Ex.  6-75;  CDC,  Ex.  6-153, 
6-395;  SEIU,  Ex.  299,  Toni  Camasura,  Tr. 
1/16/90,  p.  731;  IAF7.  Tr.  9/14/89.  p.l52; 
EPA.  Ex.  6-497).  During  the  hearings,  Dr. 
Diane  Fleming  of  the  American 
Biological  Safety  Association  stated  that 
she  currently  chairs  an  ASTM 
committee  which  is  developing  a 
standard  for  puncture-resistance  of 
sharps  disposal  containers  and  urged 
OSHA  to  identify  specifications  for 
these  containers  (Tr.  9/21/89,  p.97). 
During  development  of  the  Medical 
Waste  Tracking  Act,  EPA  was  also 
requested  to  delineate  specific 
performance  standards  for  containers. 
EPA  decided  that  such  action  was 
inappropriate  for  the  following  reason: 

*  *  *  [T|he  Agency  believes  that  it  is 
inappropriate  to  specify  specific  performance 
standards  for  such  containers,  since 
packaging  materials  vary  extensively  in  their 
physical  and  mechanical  properties.  For 
instance,  it  is  quite  possible  that  a  1-mil-thick 
nim  of  one  polymer  material  will  be  more 
puncture,  impact,  and  abrasion  resistant  that 
a  2-mil-thick  film  of  a  different  polymeric 
material.  The  physical  properties  can  be 
affected  further  by  the  manufacturing 


process,  such  as  extrusion  and  injection 
molding.  The  most  appropriate  manner  of 
determining  the  suitability  of  a  particular 
container  with  respect  to  its  ability  to  resist 
puncture,  leakage,  and/or  breaking  under 
individual  usage  conditions  is  to  subject  the 
container  to  those  conditions.  (Ex.  6-497) 

OSHA  believes  that  the  work  of 
ASTM  is  valuable,  and  when  completed, 
will  provide  users  with  specific  criteria 
related  to  the  puncture-resistance  of 
containers.  However,  the  Agency  agrees 
with  EPA  and  views  the  requirement  of 
pimcture-resistance  to  be  one  of 
perfornwice-orientation.  Thus.  OSHA 
has  cq^nsded  that  requiring  the 
contaM^to  be  "punctiu^  resistent" 
adequately  informs  the  employer  that 
the  material  and  construction  of  the 
container  must  prevent  sharps  from 
protruding  through  the  container. 

Containers  must  be  leakproof  on  the 
sides  and  bottom  to  prevent  residual 
liquids  which  drain  fi-om  syringes  and 
pool  in  the  container  from  leaking  out 
onto  countertops,  floors,  cart  tops,  and 
so  forth,  thereby  spreading 
contamination.  This  requirement  also 
prevents  employee  hand  contact  with 
liquids  which  could  otherwise  leak 
through  and  contaminate  the  outside  of 
the  container.  Dr.  Eric  Steiner  of  On- 
Gard  Systems  Incorporated  stated  that  it 
was  his  experience  that  it  was 
commonplace  to  find  residual  liquids  in 
the  bottom  of  sharps  containers  (Tr.  9/ 
26/89,  p.61).  EPA's  MWTA  also 
recognizes  that  residual  liquids  may 
collect  in  sharps  containers  and  requires 
that  all  sharps  be  placed  in  leak- 
resistant  containers  (Ex.  6-497).  The 
Agency  has  concluded  that  residual 
liquids  can  collect  in  sharps  containers 
and  that  requiring  containers  to  be 
leakproof  on  the  sides  and  bottom  is 
both  justified  and  feasible. 

Sharps  containers  must  be  labeled  or 
color-coded  in  accordance  with 
paragraph  (g}(l)(i]  of  this  standard.  This 
requirement  serves  essentially  two 
purposes:  (1)  It  allows  the  containers  to 
be  easily  identified  by  employees  having 
contaminated  sharps  to  discard  by 
clearly  distinguishifl|the  containers 
from  others  in  the  area;  and  (2)  It  gains 
the  attention  of  other  staff,  such  as 
housekeepers,  by  virtue  of  the  readily 
recognizable  label  or  color,  thereby 
warning  them  of  the  potential  hazard 
and  signaling  that  special  handling 
precautions  are  necessary.  Labeling  or 
color-coding  of  sharps  containers  was 
supported  either  specifically  or  in 
general  in  the  recommendations  of 
several  participants  (CDC/NIOSH,  Ex. 
20-634;  SEIU,  Ex.  299;  EPA.  Ex.  6-497; 
Judith  Gordon,  Tr.  9/13/89,  p.98).  In  view 
of  the  particular  hazard  presented  by 
contaminated  sharps,  OSHA  has 


concluded  that  labeling  or  color-coding 
of  containers  is  an  appropriate 
requirement  which  is  necessary  to 
attract  an  employee's  attention  and 
warn  him  or  her  of  the  potential  hazard. 

Paragraphs  (d){4)(iii)(A)(2)  and 
(d)(4)(iii)(i4)(3)  contain  provisions 
relative  to  sharps  containers  during  use 
and  when  moving  them  from  the  area  of 
use  as  would  occur  when  filled 
containers  are  being  replaced.  During 
use.  sharps  containers  must  be:  (a) 
Easily  accessible  to  personnel  and 
located  as  close  as  feasible  to  the  area 
where  sharps  are  used  or  can  be 
reasonably  anticipated  to  be  found  (e.g.. 
laundries);  (b)  maintained  in  an  upright 
position  throughout  use;  and  (c)  replaced 
routinely  and  not  allowed  to  overfill. 
When  sharps  discarding  is  perceived  as 
inconvenient,  chances  are  increased 
that  needles  and  sharps  will  be  left  in 
bed  linens,  on  night  stands,  or  thrown 
into  waste  baskets,  making  them 
potential  hazards  for  other  staff  such  as 
laundry  workers  and  housekeepers.  In 
addition,  the  possibility  of  an  accidental 
needlestick  is  greater  if  an  employee 
must  carry  an  uncapped  needle  or  sharp 
to  a  remote  location  in  order  to  discard 
it. 

The  proposed  standard  required  that 
sharps  containers  be  located  in  "the 
immediate  area  of  use."  A  significant 
nimiber  of  participants  commented  that 
it  may  be  unwise  or  impossible  to  place 
sharps  containers  in  certain  areas,  such 
as  pediatric  units,  psychiatric  units, 
areas  where  patients  are  confused  or 
mentally  impaired,  or  correctional 
facilities  (e.g.,  AHA,  Ex.  20-352:  Donna 
Richardson,  ANA,  Tr.  9/20/89,  p.80.  81; 
Toni  Camasura,  SEIU,  Tr.  1/16/90.  p. 
731).  OSHA  recognizes  that  there  may 
be  circumstances,  such  as  in  a 
correctional  facility,  which  may  not 
permit  a  sharps  container  to  be  located 
in  the  immediate  area  of  use.  However. 
Baylor  University  Medical  Center  stated 
that  they  have  not  found  problems  with 
having  sharps  containers  in  pediatric 
and  psychiatric-wards  (Tr.  9/27/89,  p. 
83).  In  order  to  provide  the  proper 
flexibility  to  address  these  situations, 
this  provision  has  been  modified  to  slate 
that  containers  for  contamiiiated  sharps 
shall  be  located  "as  close  as  feasible  to 
the  immediate  area  where  sharps  are 
used*  *  *."  It  should  be  realized  that 
this  revision  is  not  intended  to  permit 
sharps  containers  to  merely  be  located 
in  the  general  area.  For  example.  SEIU 
presented  videotaped  testimony  of  "Jane 
Doe,"  a  nurse  who  HIV  seroconverted 
after  receiving  a  needlestick.  The 
needlestick  occurred  when  "Jane" 
attempted  to  insert  the  needle  of  a  used. 
IV  set-up  into  the  set-up's  rubber  port  to 
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protect  it  while  she  moved  the  set-up 
across  the  room  and  into  the  bathroom 
where  the  sharps  container  was  located. 

In  terms  of  the  actual  incident  that 
occurred,  two  things  would  have  made  a  very 
signincant  difference,  if  not  have  prevented 
the  thing  entirely.  The  first  is  that  the  sharps 
containers,  which  are  placed  in  the 
bathrooms,  could  be  placed  at  the  bedside,  in 
which  case  I  standing  there  with  a 
contaminated  needle  would  have  been  able 
to  turn  several  inches  and  place  the  needle 
directly  into  the  sharps  container.  I  would  not 
have  had  to  entertain  the  possibility  of 
walking  through  what  1  felt  was  an  obstacle 
course,  possibly  tripping  and  impaling  myself 
to  get  to  the  bathroom.  (Tr.  l/16/9a  p.  697) 

According  to  testimony,  sharps 
containers  are  uniformly  located  in  the 
bathrooms  throughout  the  basic  medical 
and  surgical  floors  of  the  facility  (Jean 
Smith,  SEIU.  Tr.  1/16/90,  p.  702).  This 
tragic  incident  supports  OSHA's 
contention  that  when  discarding  of 
contaminated  sharps  is  perceived  to  be, 
or  in  actuality  is,  inconvenient,  the 
chance  of  improper  sharps  handling  and 
the  potential  for  needlestick  is 
increased. 

There  are  alternatives  to  locating  a 
standard  sharps  container  at  the 
bedside  of  patients  in  the  above 
situations.  Containers  can  be  used 
which  are  lockable  or  are  designed  to 
prevent  removal  of  syringes  while  still 
maintaining  easy  accessibility  for 
discarding.  Several  participants  in  the 
rulemaking,  including  a  mental  health 
facility,  commented  that  another 
alternative  was  to  have  the  healthcare 
worker  bring  a  sharps  container  to  the 
site,  perform  the  procedure,  and  then 
remove  the  container  upon  leaving 
(APIC— National,  Ex.  20-1118;  Society  of 
Hospital  Epidemiologists  of  America, 
Ex.  20-1002;  CDC,  Ex.  15,  Mendota 
Mental  Health  Institute.  Ex.  20-794; 
Judith  Gordon,  Tr.  9/13/89,  p.l23; 
Norwood  Hospital,  Ex.  20-967). 

This  provision  was  also  revised  to 
require  that  sharps  containers  be 
located  not  only  where  sharps  are  used 
but  also  in  areas  where  it  can  be 
reasonably  anticipated  that 
contaminated  sharps  could  be  found. 
Several  participants  involved  with 
laundering  of  linens  stated  that 
contaminated  sharps  are  found  among 
these  items  (Angelica  Corporation,  Tr. 
9/18/89,  p.  160;  Georgia  Davenport, 
SEIU,  Tr.  1/16/90.  p.  766;  Raymond 
Montez,  SEIU,  Tr.  1/16/90,  pp.770,  782). 
Speciflcally,  Mr.  Montez,  a  laundry 
worker  stated: 

Myself  and  other  employees  inib«4^ndry 
sliil  encounter  needles  in  the  linen,  mostly 
coming  from  surgery.  The  number  has 
decreased  in  the  last  four  years  but  there 
shouldn't  be  any  at  all.  There  are  no 


containers  in  the  sorting  room  to  put  needles 
in.  1  have  been  told  by  my  supervisor  to  give 
them  to  him  but  many  times  he  is  not  there 
and  1  don't  know  if  he  follows  up  and 
complains  to  the  proper  department  about  it 

I  recently  gave  him  one  of  these  needles 
and  he  said  he  would  take  care  of  it  and  he 
left  it  on  the  ironing  machine.  The  next  day  I 
picked  it  up.  (Tr.  1/16/90,  p.770) 

This  testimony  helps  illustrate  why 
the  Agency  concluded  that  it  was 
necessary  to  require  sharps  containers 
in  areas  where  sharps  are  not  normally 
used  but  may  be  found  in  order  to 
provide  affected  employees  with  an 
appropriate  method  of  discarding  of 
these  sharps.  The  design  of  the  tops  of  a 
number  of  sharps  containers  will  permit 
leakage  if  the  container  is  tipped  on  its 
side  or  turned  upside  down,  a  fact 
substantiated  by  several  parties  ()udith 
Gordon,  Tr.  9/13/89,  p.99:  American 
Biological  Safety  Association,  Tr.  9/21/ 
89.  p.l03;  Winfield  Corporation.  Tr.  1/ 
17/90,  pp.913-914:  On-Gard  Systems,  Ex. 
20-645,  Tr.  9/26/89,  p.42;  APIC— 
Northwestern  Wisconsin,  Ex.  20-108). 
The  Agency  has  concluded,  therefore, 
that  the  additional  provision  in 
paragraph  (d)(4)(iii)(A)(2)(/0,  which 
requires  that  sharps  containers  be 
maintained  in  an  upright  position 
throughout  use.  is  necessary  to  prevent 
contaminant  migration  and  inadvertent 
employee  exposure  through  leakage 
from  tipped  containers. 

A  major  concern  when  utilizing  sharps 
containers  is  that  they  be  replaced 
routinely  and  not  allowed  to  overfill. 
The  reason  for  this  is  twofold.  First  a 
full  container  necessitates  discarding  of 
the  sharp  in  some  manner  other  than  in 
the  proper  container,  again  leading  to 
sharps  being  placed  on  night  stands, 
thrown  into  waste  baskets,  and  so  forth. 
Mr.  Carson  Limbrick,  a  licensed 
practical  nurse  and  representative  of 
AFSCME  stated: 

As  it  stands  now.  we  have  one  box  and 
that's  in  the  immunization  room.  What  all  the 
nurses  do  or  the  nurses  that  give 
immunizations  they  basically  collect  the 
needles  in  their  rooms  or  offices  where  they 
give  the  shots.  And  whenever  they  find  time 
to  dispose  of  them  they  just  take  them  to  the 
immunization  room  and  put  them  in  the  box 
that's  there.  If  that  box  is  full,  then  we  fmd 
other  areas  to  dispose  of  them.  We  find  these 
little  baggies  and  put  them  in  the  trash  can, 
we  put  them  in  the  trash  can  baggies.  We 
have  to  And  someplace  to  secret  them  away. 
We  have  kids  who  run  through  the  clinic  and 
whatnot  so  that's  always  a  problem  *  *  *. 
(Tr.  10/17/89,  p.88) 

This  statement  illustrates  how  overfilled 
containers  directly  contribute  to 
improper  discarding  of  contaminated 
sharps.  It  also  demonstrates  the 
improper  actions  necessitated  when 


sharps  containers  are  not  easily 
accessible  to  the  area  of  sharps  usage. 

Second,  the  employee  may  be  tempted 
to  get  "just  one  more"  sharp  into  the 
container  by  forcing  it  in  by  hand.  In 
doing  so,  the  possibility  for  an 
accidental  needlestick  increases, 
particularly  if  some  of  the  discarded 
sharps  are  pointed  toward  the  opening 
of  the  container.  Several  participants 
cited  problems  with  overfilling  and 
supported  the  requirement  for  routine 
replacement  and  prevention  of 
overfilling  (Diane  Moats, 
Communication  Workers  of  America,  Tr, 
11/14/89.  p.292;  Ruth  jeffnes.  AFSCME. 
Tr.  1/16/90.  p.592;  Joan  Emslie.  SEIU,  Tr, 
1/16/90,  p.681:  Toni  Camasura,  SEIU,  Tr. 
1/16/90,  p.731;  CDC/NIOSH,  Ex.  2Q-«34; 
SEIU.  Ex.  299:  AFSCME.  Ex.  297).  OSHA 
has  concluded  that  replacement  of 
containers  before  overfilling  occurs  is  an 
appropriate  requirement  and  reduces  the 
chance  of  accidental  needlestick  by 
promoting  proper  handling  and 
discarding  of  sharps. 

When  sharps  containers  are  to  be 
moved  from  the  area  of  use,  paragraph 
(d)(4)(iii)(A)(3)  requires  that  they  be 
closed.  A  proper  closing  will  ensure  that 
if  the  container  should  become  tipped  or 
overturned,  employees  will  not  be 
exposed  to  contaminated  sharps  which 
may  otherwise  spill  out.  In  addition, 
sharps  containers  must  be  placed  in  a 
secondary  container  if  leakage  is 
possible.  This  secondary  container  must 
be:  (i)  closable;  (ii)  constructed  to 
contain  all  contents  and  prevent  leakage 
during  handling,  storage,  transport,  and 
shipping:  and  (iii)  labeled  or  color-coded 
according  to  paragraph  (g)(l)(i)  of  this 
standard.  From  comments  discussed 
above,  it  can  be  expected  that  at  least 
some  sharps  containers  will  contain 
residual  liquids  and,  based  upon  the 
particular  container's  design,  may  leak 
when  tipped  or  overturned.  These 
leaked  fluids  then  present  a 
contamination  and  exposure  hazard 
which  must  be  prevented.  Judith  Gordon 
urged  addition  of  a  provision  specifying 
that  measures  must  be  taken  to  prevent 
exposures  to  spills  and  leaks  from 
sharps  containers  during  collection  and 
transport  (Tr.  9/13/89,  p.99).  In  addition, 
Curtis  Leland  of  Winfield  Corporation 
stated  the  practice  that  most  states 
recognize  is  that  of  immediately  red- 
bagging  filled  sharps  containers  to 
prevent  any  residual  liquids  from 
spilling  (Tr.  1/17/90,  p.914).  EPA  also 
recognizes  the  potential  for  leakage  from 
sharps  containers  in  their  Medical 
Waste  Tracking  Act  and  addresses  this 
hazard  as  follows: 

*  *  *  If  the  containers)  cannot  be  sealed 
to  prevent  leakage,  it  must  be  placed  in  a 
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sharps  containers  are  not  easily 
accessible  to  the  area  of  sharps  usage. 

Second,  the  employee  may  be  tempted 
to  get  "just  one  more"  sharp  into  the 
container  by  forcing  it  in  by  hand.  In 
doing  so,  the  possibility  for  an 
accidental  needlestick  increases, 
particularly  if  some  of  the  discarded 
sharps  are  pointed  toward  the  opening 
of  the  container.  Several  participants 
cited  problems  with  overfilling  and 
supported  the  requirement  for  routine 
replacement  and  prevention  of 
overfilling  (Diane  Moats, 
Communication  Workers  of  America,  Tr. 
11/14/89.  p.292:  Ruth  jeffnes.  AFSCMF« 
Tr.  1/16/90.  p.592;  Joan  Emslie.  SEIU,  Tr. 
1/16/90,  p.681:  Toni  Camasura,  SEIU,  Tr. 
1/16/90,  p.731:  CDC/NIOSH,  Ex.  20-«34: 
SEllJ.  Ex.  299.  APSCME,  Ex.  297).  OSHA 
has  concluded  that  replacement  of 
containers  before  overfilling  occurs  is  an 
appropriate  requirement  and  reduces  the 
chance  of  accidental  needlestick  by 
promoting  proper  handling  and 
discarding  of  sharps. 

When  sharps  containers  are  to  be 
moved  from  the  area  of  use,  paragraph 
(d)(4)(iii){A)(3)  requires  that  they  be 
closed.  A  proper  closing  will  ensure  that 
if  the  container  should  become  tipped  or 
overturned,  employees  will  not  be 
exposed  to  contaminated  sharps  which 
may  otherwise  spill  out.  In  addition, 
sharps  containers  must  be  placed  in  a 
secondary  container  if  leakage  is 
possible.  This  secondary  container  must 
be:  (i)  closable;  (ii)  constructed  to 
contain  all  contents  and  prevent  leakage 
during  handling,  storage,  transport,  and 
shipping;  and  (iii)  labeled  or  color-coded 
according  to  paragraph  (g)(l)(i)  of  this 
standard.  From  comments  discussed 
above,  it  can  be  expected  that  at  least 
some  sharps  containers  will  contain 
residual  liquids  and,  based  upon  the 
particular  container's  design,  may  leak 
when  tipped  or  overturned.  These 
leaked  fluids  then  present  a 
contamination  and  exposure  hazard 
which  must  be  prevented.  Judith  Gordon 
urged  addition  of  a  provision  specifying 
that  measures  must  be  taken  to  prevent 
exposures  to  spills  and  leaks  from 
sharps  containers  during  collection  and 
transport  (Tr.  9/13/89.  p.99).  In  addition, 
Curtis  Leiand  of  Winfield  Corporation 
stated  the  practice  that  most  states 
recognize  is  that  of  immediately  red- 
bagging  filled  sharps  containers  to 
prevent  any  residual  liquids  from 
spilling  (Tr.  1/17/90.  p.914).  EPA  also 
recognizes  the  potential  for  leakage  from 
sharps  containers  in  their  Medical 
Waste  Tracking  Act  and  addresses  this 
hazard  as  follows: 

'  *  *  If  the  containers)  cannot  be  sealed 
to  prevent  leakage,  it  must  be  placed  in  a 


plastic  bag  or  other  leak-resistant  container 
that  can  be  sealed  to  prevent  leakage.  The 
intent  is  to  ensure  that  sharps  and  associated 
residual  fluids  (often  blood)  are  securely 
contained  and  the  integrity  of  the  packaging 
is  maintained  from  the  time  the  waste  leaves 
the  generator's  site  until  the  time  the  waste  is 
disposed  of  or  is  treated  and  destroyed.  (Ex. 
6-497) 

This  information  leads  the  Agency  to 
conclude  that  all  of  the  above 
requirements  are  appropriate,  justified, 
and  feasible. 

While  the  proposal  specifically 
required  disposable  sharps  containers, 
the  final  standard  permits  utilization  of 
reusable  containers  for  discarding  of 
contaminated  sharps.  However,  the  final 
standard  places  restrictions  on  the 
processing  of  these  containers  to  ensure 
that  employees  who  handle  them  are  not 
exposed  to  the  risk  of  percutaneous 
exposure.  As  such,  paragraph 
(d)(4)(iii)(A)(^)  requires  that  reusable 
containers  shall  not  be  opened,  emptied, 
or  cleaned  manually  or  in  any  other 
manner  which  would  expose  employees 
to  the  risk  of  percutaneous  injury. 

A  number  of  participants  urged  OSHA 
to  consider  permitting  use  of  reusable 
containers  (e.g..  CDC/NIOSH,  Ex.  20- 
634;  APIC— National.  Ex.  20-1118:  EPA. 
Ex.  20-991;  Judith  Gordon,  Tr.  9/13/89. 
p.98;  Florida  Hospital  Association,  Tr. 
12/19/89.  pp.908-910;  MedX  Inc.,  Ex.  255, 
Tr.  12/21/89.  pp.1587-1591;  Biosystems 
Partners,  Ex.  20-2887).  CDC/NIOSH 
commented: 

Paragraphs  (d)(4)(iii)(B)  and  (d)[4)(iii)(B)(2) 
should  be  revised  so  they  do  not  preclude  the 
possibility  of  employing  reusable  containers 
if  procedures  are  devised  that  do  not  increase 
the  risk  of  puncture  wounds.  (Ex.  20-634) 

Also,  Judith  Gordon  echoed  the  above  in 
her  written  comments,  stating: 

In  my  opinion.  OSHA  should  look  at  other 
available  systems.  It  may  be  appropriate  to 
allow  the  use  of  sharps  containers  that  are 
not  disposable  if  their  handling  does  not  pose 
a  risk  of  occupational  exposure  to  the  waste 
handlers.  (Ex.  30) 

In  their  comments  to  the  proposal,  EPA 
simply  stated  that  while  OSHA  had 
stipulated  disposable  containers,  EPA 
was  allowing  reusable  rigid  containers 
that  had  been  decontaminated  (Ex.  20- 
991).  Obviously,  even  among  some  of 
those  urging  OSHA  to  consider  reusable 
sharps  containers,  the  potential  for 
employee  exposure  is  a  concern.  OSHA 
shares  these  concerns  and  this  was  a 
major  point  during  consideration  of  this 
issue.  Other  participants  provided 
information  and  comment  which 
substantiated  the  Agency's  concern. 

Dr.  Michael  Decker,  representing  the 
Society  of  Hospital  Epidemiologists  of 
America,  testified  that  the  Society 


disagreed  with  permitting  the  use  of 
reusable  sharps  containers.  He  stated: 

We  view  the  greatest  hazard  as  being 
sharps  and  the  area  where  the  most  rigorous 
rule  making  is  appropriate  is  sharps.  And  we 
would  not  encourage  anyone  to  handle  any 
sharp  after  use.  If  it's  reusable,  by  definition 
somebody  had  to  clean  it  out  Nobody  should 
have  to  do  that  We  think  sharps  should  go 
into  impervious,  relatively  crush-proof  *  *  * 
containers  that  are  never  thereafter  reopened 
by  anyone  until  they're  terminally  destroyed. 
(Tr.  10/18/89.  p.352) 

The  Society  reiterated  this  stance  in 
their  written  comment  by  stating  that 
permitting  reusable  containers  implied 
that  some  worker  would  empty  the 
containers — an  activity  whose  risk  far 
outweighed  the  trivial  economic  benefit 
(Ex.  20-1002). 

Also  during  the  hearings,  Joan  Emslie, 
a  SEIU  union  representative,  described 
a  reusable  container  system  that  had 
been  in  use  at  local  hospital  facility. 
Essentially,  the  system  consisted  of 
locked,  yellow,  hard  plastic  boxes,  lined 
with  plastic  bags,  into  which  sharps 
were  discarded.  When  full,  a  central 
supply  technician  removed  the  box,  took 
it  to  central  supply,  unlocked  it.  and 
emptied  it  into  a  larger  red  box  by  up- 
ending the  yellow  box  and  allowing  the 
plastic  liner  and  contents  to  fall  out.  Full 
red  boxes  were  then  removed  by  an 
independent  hazardous  waste  company 
(Tr.  1/16/90.  pp.665-«86).  When  asked  to 
detail  some  of  the  problems  with  this 
system.  Ms.  Emslie  responded: 

*  *  *  once  they  open  the  lid  like  this  they 
then  grasp  it  by  the  sides,  the  hd  comes  all 
the  way  off  and  they  grab  it  this  way  and 
dump  it  totally  upside  down.  Now  because  of 
the  size  of  the  needles  or  the  way  they  throw 
the  needles  in  there,  it  actually  goes  through 
this  plastic  liner,  the  first  few  in.  and  it  sticks 
into  the  bottom.  So  the  needle  is  actually 
stuck  Into  the  plastic.  So  when  they  turn  it 
upside  down  it  does  not  always  fall  out  So 
then  they  would  have  to  then  set  it  back  on 
the  counter,  lift  the  paper  which  is  against  the 
rules,  but  pull  on  the  paper  to  get  it  out.  In 
doing  that  if  the  needle  comes  loose  quickly  it 
could  fly  out  at  them.  Also,  if  the  needle 
that's  disposed  of  in  here  has  tape  on  it  it 
sticks  to  the  side,  you  can't  see  that  when  you 
look  inside.  So  when  you  turn  it  upside  down 
some  of  the  needles  fall  out  and  if  the  plastic 
doesn't  fall  out  that  needle  then  is  swinging 
freely.  Even  If  you  had  the  glove  on,  which 
only  goes  to  your  wrist  the  needle  could 
swing  out  and  hit  you  in  the  forearm,  which  it 
has  done  and  at  this  particular  arbitration  we 
had  testimony  from  an  employee  who  was 
stuck  iust  that  way.  Alsa  with  the  hole  in  the 
top  the  way  it  is.  it  is  possible  that  when  they 
go  to  remove  the  top  if  it's  loo  full  or  a  very 
large  syringe  is  in  here  and  in  unlocking  this 
and  then  unclamping  it  here  it  is  possible  to 
get  stuck  through  the  top.  We  also  had 
testimony  from  a  central  supply  worker  who 
did  get  stuck  that  way  as  well.  (Tr.  l/16/9a 
pp.680-681) 


Moreover.  Dr.  Steiner  of  On-Gard 
Systems  stated  that  he  felt  that  a  system 
requiring  emptying  of  sharps  containers 
was  a  totally  ill-advised  practice  while 
the  American  Association  of  Critical- 
Care  Nurses  commented  that  disposable 
containers  were  safer  since  they 
reduced  the  number  of  people  having  to 
deal  with  the  container  (Tr.  9/26/89, 
p.73;  Tr.  12/19/89.  p.960). 

MedX,  Incorporated  and  Biosystems 
Partners,  two  companies  supplying 
reusable  sharps  container  services  to 
facilities,  presented  an  opposing 
viewpoint  Some  of  the  advantages  of 
reusable  containers  cited  by  these 
commenters  included:  higher  quality 
container  construction  resulting  in 
increased  puncture-resistance:  cheaper 
disposal  costs  for  client  facilities; 
reduced  needlestick  incidence  within 
client  facilities  due  to  increased 
container  replacement  rate,  minimizing 
overfilling:  and  a  reduction  in  solid 
waste  going  to  landfills  or  incinerators 
(Exs.  255,  20-2887),  While  these  are 
certainly  important  benefits,  OSHA 
shares  the  concern  voiced  by  some  of 
the  previously-cited  commenters 
relative  to  the  risk  of  injury  incurred  by 
employees  who  open,  empty,  and/or 
clean  the  containers.  Even  though  the 
occurrence  of  sharps  injury  may 
decrease  in  client  facilities,  the  Agency 
cannot  advocate  transference  of  this 
risk  to  employees  of  the  servicing 
company.  This  concern  does  not 
necessarily  mean  that  utilization  of 
reusable  containers  must  be  prohibited, 
however,  and  it  is  not  the  Agency's 
intent  to  eliminate  a  potentially  viable 
alternative  to  disposable  sharps 
containers,  provided  semcing 
employees  are  not  placed  at  increased 
risk.  In  response  to  questions  about 
viability  of  reusable  container  systems. 
Dr.  Decker  of  the  Society  of  Hospital 
Epidemiologists  of  America  stated  that 
he  did  not  support  individuals  opening 
sharps  containers;  however,  he 
continued  by  commenting: 

If  there  were  containers  that  were  designed 
to  be  hauled  ott  and  in  some  automated  way 
emptied,  cleaned,  and  sent  back.  I  don't  see 
anything  wrong  with  that  Certainly  its 
doable*  *  *.  (Tr,  10/18/89.  p.36e) 

Ms.  Barbara  Russell  of  Baptist  Hospital 
(a  MedX  client),  who  had  visited  the 
MedX  plant  and  obser\'ed  their 
procedures,  stated  that  the  actual 
emptying  of  containers  was  done  by 
machine  (Tr.  12/21/89.  p.l594).  MedX 
stated  in  their  post-hearing  comment 
that  a  fully-automated  container 
cleaning  system  that  eliminates 
employee  sharps  exposure  was 
expected  to  be  put  into  service  by 


I 

64146  Federal  Regigter  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations 


January  1991.  MedX  concludes  their 
comment  by  stating: 

It  would  create  an  undue  hardship  on 
companies  such  as  MedX,  who  have  devised 
reusable  sharps  container  services,  for  OSHA 
to  completely  eliminate  the  service  without 
Tirst  conducting  a  fair  investigation.  If  the 
findings  of  an  investigation  demonstrate  that 
some  facet  of  the  system  presents  an 
unreasonable  risk,  OSHA  should  demand 
that  the  industry  modify  the  system 
appropriately.  (Ex.  255) 

After  much  deliberation,  OSHA  has 
concluded  that  reusable  sharps 
container  systems  can  be  a  viable 
alternative  to  disposable  containers  if 
the  risk  to  servicing  employees  is 
eliminated.  Based  on  the  information 
presented,  it  is  also  the  Agency's 
conclusion  that  it  is  currently  feasible  to 
alter  the  cleaning  process  to  ehminate 
this  risk.  Therefore,  reusable  containers 
are  permitted  provided  they  are  not 
opened,  emptied,  or  cleaned  manually  or 
in  any  other  manner  which  would 
expose  employees  to  the  risk  of 
percutaneous  injury. 

Regulated  Waste  Containers 

Paragraph  (d)(4)(iii)(B)  of  the  final 
standard  puts  forth  the  requirements  for 
containing  regulated  wastes  other  than 
contaminated  sharps,  such  as  blood- 
saturated  dressings.  This  waste  must  be 
placed  in  containers  which  are:  (a) 
closable;  (b)  constructed  to  contain  all 
contents  and  prevent  leakage  of  fluids 
during  handling,  storage,  transport,  and 
shipping;  (c)  labeled  or  color-coded  in 
accordance  with  paragraph  (g](l)(i)  of 
this  standard;  and  (d)  closed  prior  to 
removal  to  prevent  spillage  or  protrusion 
of  contents  during  handling,  storage, 
transport,  or  shipping. 

Requiring  the  container  to  be  closable 
is  necessary  to  ensure  that  the  waste  is 
not  spilled  in  the  event  of  the  container 
becoming  tipped  or  upended  (VA — Salt 
Lake  City,  Ex.  20-«35;  EPA.  Ex.  6-497; 
CDC.  Ex.  6-395).  Simply  being  closed, 
however,  is  not  enough  to  ensure  that 
wastes  are  contained.  For  example, 
plastic  bags  containing  waste  may  be 
torn  due  to  rough  handling,  compaction, 
or  punctures  caused  by  pointed  or  sharp 
objects  being  placed  into  them.  When 
the  physical  barrier  surrounding  the 
waste  is  compromised,  the  chance  of 
employee  exposure  and  work  area 
contamination  is  increased.  Mr.  David 
Ares,  a  health  and  safety  delegate  for 
SEIU,  stated  that  it  was  fairly  common 
at  the  .'^acilily  where  he  worked  for 
waste-containing  redbags  to  break  and 
spill  their  contents  (including  liquid 
blood]  into  the  work  area  and  onto 
employees  while  being  loaded  into  the 
incinerator  hopper  (Tr.  11/13/89,  pp.l76- 
177).  Moreover,  Ms.  Lawrel  Mueller,  a 


certified  nurse's  assistant,  described 
what  resulted  at  her  facility  when 
plastic  waste  bags  broke  during 
handling.  She  stated: 

*  *  *  (Ajt  one  time  the  porter  wo\M-pnHc 
up  from  the  floors.  He  would  go  a;»(ind  to  alV 
of  the  floors  and  he  would  take  iti  out  to  the 
dock.  This  would  be  in  plastic  bags. 
Sometimes  the  bags  would  break  and  the 
blood  would  go  all  over  him.  That  happened 
a  number  of  times.  They  would  throw  it  down 
the  chute,  blood  products,  I  don't  know  how 
that  happened  but  it  did  and  one  time  I  went 
down  there,  he  called  me  and  he  was  full  of 
blood  and  the  whole  area  where  it  had  fallen 
into  this  huge  cart,  it  was  all  over,  the  walls, 
the  ceiling,  everywhere,  and  all  over  the 
worker.  (Tr.  t/l6/90.  p.783) 

In  some  circumstances,  duration  of  time 
that  wastes  remain  in  the  container  may 
also  play  a  role  in  a  container's  ability 
to  contain  waste.  Mr.  Steve  Whitney  of 
Whitney  Products  testified  that  small- 
volume  generators  (e.g.,  doctors  offices, 
clinics,  or  dentists  offices),  by  virtue  of 
the  small  amount  of  waste  generated  per 
day,  may  place  waste  into  large  holding 
boxes  over  the  course  of  a  nimiber  of 
consecutive  days.  These  boxes  may  sit 
for  weeks  or  months  before  they  are 
picked  up  by  specialized  waste  services 
(Tr.  10/20/89,  p.927).  Obviously, 
consideration  would  have  to  be  given  to 
the  design  of  the  container  to  ensure 
that  it  would  be  able  to  retain  all 
wastes,  including  any  liquids,  for  the 
period  of  time  between  pick-ups. 

Other  sources  also  indicated  that 
some  type  of  provision  was  needed  to 
ensure  proper  waste  containment.  The 
comments  of  Ms.  Bonnie  Shacknies  and 
APIC — Greater  LA  recommended  that 
this  provision  state  that  containers  or 
bags  are  to  be  of  sufficient  strength  to 
prevent  leakage  and  tearing  in  transport 
(Exs.  20-525;  20-213).  Furthermore, 
EPA's  Medical  Waste  Tracking  Act 
requires  that  waste  bags  be  of  sufficient 
strength  to  prevent  tearing  and  breaking 
and  must  be  sealed  securely  to  prevent 
leakage  (Ex.  6-497).  OSHA  has  reviewed 
the  above  information  and  agrees  that  a 
minimum  performance  requirement  is 
necessary.  Consequently.  OSHA  has 
stipulated  in  the  final  regulation  that 
whatever  containers  are  chosen  for 
waste  containment  (e.g.,  boxes,  plastic 
bags),  they  must  be  able  to  contain  all 
contents  and  prevent  leakage  of  fluids 
during  handling,  storage,  transport,  or 
shipping. 

'The  proposed  standard  stated  that 
waste  containers  had  to  be  "leakproof." 
CDC  documents  also  discuss 
"leakproof  and  "impervious" 
containers  (Exs.  15;  6-395).  Several 
commenters,  however,  questioned  the 
achievability  of  "leakproof'  containers. 
The  American  Hospital  Association 


wrote  that  no  container  was  truly 
"leakproor*  and  that  "leak-resistant"  is 
a  sufficient  standard  which  permits 
enough  flexibility  for  a  facility  to  use 
heavier^packaging  when  necessary  (Ex. 
20-352).  The  Cleveland  Clinic 
recommended  that  "leakproof  be 
conditioned  to  apply  to  normal  handling 
sihiations  (Ex.  20-563).  Moreover,  the 
EPA  commented  that  "leakproof  may 
be  unattainable  without  further 
definition  of  the  term  (Ex.  20-991). 
Reviewing  the  Medical  Waste  Tracking 
Act,  it  was  not/d  that  EPA  requires 
"leak-resistarir'  containers  (Ex.  6-497), 
To  reduce  confusion  and  avoid  requiring 
a  possibly  unachievable  standard,  the 
Agency  has  revised  this  provision  to  be 
more  performance-oriented.  The  final 
standard  requires  that  containers 
prevent  leakage  during  handling, 
storage,  transport,  or  shipping. 

Regulated  waste  containers  must  also 
be  labeled  or  color-coded  in  accordance 
writh  paragraph  (g)(l)(i)  of  the  standard 
in  order  to  warn  employees  who  may 
have  contact  with  the  containers  of  th« 
potential  hazard  posed  by  their 
contents.  Use  of  warning  labels  or  color- 
coding  was  supported  by  several 
interested  parties  (EPA,  Ex.  6^97;  ADA, 
Ex.  20-665;  AFSCME,  Ex.  297;  CDC/ 
NIOSH.  Ex.  20-634;  APIC— Indiana.  Ex. 
20-139;  Mohawk  Valley  Psychiatric 
Center,  Ex.  20-950;  American  Biological 
Safety  Association,  Tr.  9/21/89,  p.  101; 
Baxter  Health  Care  Corporation,  Tr.  10/ 
20/89,  p.  872).  However,  one  commenter. 
Mercy  Regional  Medical  Center, 
suggested  that  not  all  infectious  waste 
would  be  required  to  be  marked  as  such 
if  it  is  handled  on-site  and  the  facility's 
policy  is  for  all  waste  to  be  treated  as 
infectious  waste  (Ex.  20-186).  While 
OSHA  believes  that  treating  all  waste 
as  regulated  waste  is  consistent  with 
safe  handling  practices,  elimination  of 
all  warnings  on  waste  containers  is  not 
justified.  Warning  by  label  or  color 
coding  is  still  necessary  for  to  alert 
employees  who  may  not  be  aware  of  the 
facility's  waste  policy  (e.g..  new 
employees,  employees  who  would  not 
normally  come  in  contact  with  wastes, 
employees  from  outside  the  facility). 
Facilities  like  Mercy  can  place  all  of 
their  waste  in  labeled  or  color-coded 
containers.  OSHA  has  concluded  that 
such  a  policy  does  not  warrant  an 
exception  to  labeling  or  color-coding, 
particularly  when  considering  the 
general  recognition  by  commenters  of 
the  potential  hazards  posed  by  regulated 
waste. 

OSHA  proposed  that  if  infectious 
waste  was  labelled  rather  than  color- 
coded,  the  label  include  the  biological 
hazard  symbol.  EPA  supports  the  use  of 
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wrote  that  no  container  was  truly 
"leakproof '  and  that  "leak-resistant"  is 
a  sufficient  standard  which  permits 
enough  flexibility  for  a  facility  to  use 
heavierpackaging  when  necessary  (Ex. 
2(M52].  The  Cleveland  Clinic 
recommended  that  "leakproof  be 
onditioned  to  apply  to  normal  handling 
situations  (Ex.  20-563).  Moreover,  the 
EPA  commented  that  "leakproof  may 
be  unattainable  without  further 
definition  of  the  term  (Ex.  20-991). 
Reviewing  the  Medical  Waste  Tracking 
Act,  it  was  noyd  that  EPA  requires 
"leak-resistam"  containers  (Ex.  6-497). 
To  reduce  confusion  and  avoid  requiring 
a  possibly  unachievable  standard,  the 
Agency  has  revised  this  provision  to  be 
more  performance-oriented.  The  final 
standard  requires  that  containers 
prevent  leakage  during  handling, 
storage,  transport,  or  shipping. 

Regulated  waste  containers  must  also 
be  labeled  or  color-coded  in  accordance 
with  paragraph  (g)(l)(i)  of  the  standard 
in  order  to  warn  employees  who  may 
have  contact  with  the  containers  of  the 
potential  hazard  posed  by  their 
contents.  Use  of  warning  labels  or  color- 
coding  was  supported  by  several 
interested  parties  (EPA.  Ex.  ft-497;  ADA. 
Ex.  20-665;  AFSCME,  Ex.  297;  CDC/ 
NIOSH,  Ex.  20-634;  APIC— Indiana,  Ex. 
20-139;  Mohawk  Valley  Psychiatric 
Center,  Ex.  20-950;  American  Biological 
Safety  Association.  Tr.  9/21/89,  p.  101; 
Baxter  Health  Care  Corporation,  Tr.  10/ 
20/89,  p.  872).  However,  one  commenter. 
Mercy  Regional  Medical  Center, 
suggested  that  not  all  infectious  waste 
would  be  required  to  be  marked  as  such 
if  it  is  handled  on-site  and  the  facility's 
policy  is  for  all  waste  to  be  treated  as 
infectious  waste  (Ex.  20-186).  While 
OSHA  believes  that  treating  all  waste 
as  regulated  waste  is  consistent  with 
safe  handling  practices,  elimination  of 
all  warnings  on  waste  containers  is  not 
justified.  Warning  by  label  or  color 
coding  is  still  necessary  for  to  alert 
employees  who  may  not  be  aware  of  the 
facility's  waste  policy  (e.g.,  new 
employees,  employees  who  would  not 
normally  come  in  contact  with  wastes, 
employees  from  outside  the  facility). 
Facilities  like  Mercy  can  place  all  of 
their  waste  in  labeled  or  color-coded 
containers.  OSHA  has  concluded  that 
such  a  policy  does  not  warrant  an 
exception  to  labeling  or  color-coding, 
particularly  when  considering  the 
general  recognition  by  commenters  of 
the  potential  hazards  posed  by  regulated 
waste. 

OSHA  proposed  that  if  infectious 
waste  was  labelled  rather  than  color- 
coded,  the  label  include  the  biological 
hazard  symbol.  EPA  supports  the  use  of 


the  biohazard  symbol  as  evidenced  by 
the  fact  that  it  is  one  of  the  three  choices 
given  to  generators  for  designating 
regulated  waste  (Ex.  6-497).  Dr.  Michael 
Decker  of  the  Society  of  Hospital 
Epidemiologists  of  America  testified: 

Speaking  of  labels,  generally,  we  support  to 
biohazard  label  and  if  there  is  to  l)e  a  label, 
that  would  I  think  be  the  preferred  label. 
Why  have  conflicting  labels?  Others  are 
going  to  require  us  to  biohazard  label  a  lot  of 
the  same  things  you're  going  to  require.  The 
last  thing  we  want  is  two  different  labels,  one 
for  each  agency  on  it  *  *  *  (Tr.,10/l8/89.  pp 
35*-354) 

Both  CDC/NIOSH  and  the  American 
Biological  Safety  Association  support 
labeling/color-coding,  but  they  stated 
that  the  biohazard  symbol  should  be 
reserved  to  designate  known  sources  of 
etiologic  agents  and  should  not  be  used 
on  regulated  waste  containers  (Ex.  20- 
634;  Tr.  9/21/89,  p.  101).  However,  under 
universal  precautions,  it  is  assumed  that 
bioodbome  pathogens  are  present  in  all 
blood  and  other  potentially  infectious 
materials.  In  fact,  CDC  adopted  this 
stance  in  its  recent  notice  of  proposed 
rulemaking  for  interstate  shipment  of 
etiologic  agents.  Specifically,  the  CDC 
proposal  states: 

*  •  *  Because  all  health  care  workers  are 
encouraged  to  handle  all  patient's  clinical 
specimens  as  though  they  are  infectious,  the 
proposed  regulations  are  intended  to  apply  to 
all  clinical  specimens.  *  *  *  The  new  label 
for  clinical  specimens  and  biological  products 
has  the  same  biohazard  symbol  as  does  the 
label  for  etiologic  agents.  However,  instead 
of  white  and  red,  this  label  will  be 
fluorescent  orange  and  black,  as 
recommended  by  the  Occupational  Safety 
and  Health  Administration  requirements  for 
labeling  biological  hazards.  (Federal  Register. 
Vol.  55,  No.  42,  pp.  7678-7682,  Ex.  286K  citing 
29  CFR  1910.145) 

The  Agency  agrees  with  the  Sytiety  of 
Hospital  Epidemiologists  of  America  in 
that  requiring  use  of  a  new  ^mbol  could 
prove  confusing  and  burdensome. 
Keeping  with  the  intent  of  universal 
precautions  and  considering  the  above 
information,  the  AgencyTias  concluded 
that  use  of  the  biohazard  symbol  is 
appropriate  in  the  labeling  of  regulated 
waste. 

Some  situations  could  result  in  the 
outside  of  a  regulated  waste  container 
becoming  contaminated  with  blood  or 
other  potentially  infectious  materials  as 
would  occur  if  potentially  infectious 
materials  were  spilled  on  the  exterior  of 
the  container  while  it  was  being  filled. 
To  address  such  situations,  the  proposal 
required  that  if  outside  contamination  of 
the  container  or  bag  was  likely  to  occur, 
the  container  was  to  be  placed  in  a 
second  container  which  was  closable, 
color-coded  or  labeled,  and  closed  to 


prevent  leakage.  The  final  standard 
retains  this  basic  requirement,  with 
minor  revisions,  to  prevent  an 
employee's  handling  of  the 
contaminated  exterior  and  to  limit 
spread  of  contamination  throughout  the 
work  area.  More  specifically,  paragraph 
(d)(4)(iii)(B)(2)  states  that  if  outside 
contamination  of  the  regulated  waste 
container  occurs,  it  shall  be  placed  in  a 
second  container.  The  second  container 
must  be:  (a)  Closable;  (b)  constructed  to  . 
contain  all  contents  and  prevent  leakage 
of  fluids  during  handling,  storage, 
transport,  or  shipping;  (c)  labeled  or 
color-coded  in  accordance  with 
paragraph  (g)(l)(i)  of  this  standard;  and 
(d)  closed  prior  to  removal  to  prevent 
spillage  or  protrusion  of  contents  during 
handling  storage,  transport,  or  shipping. 
The  second  container  must  fulfill  the 
same  requirements  as  the  contaminated 
primary  container  (closable,  proper 
construction,  labeled/color-coded, 
closed)  for  the  same  reasons  discussed 
above  relative  to  regulated  waste 
containers. 

Several  commenters  agreed  that  there 
were  situations  in  which  outside 
contamination  of  a  primary  container 
occurred  and  placing  it  in  a  second 
container  was  appropriate  (East 
Jefferson  General  Hospital,  Ex.  20-599; 
Elizabeth  M.  Rettig,  RN.  Ex.  20-588; 
Susan  ].  Williams,  RN,  CIC,  St.  Joseph 
Hospital,  Ex.  20-148).  However,  a 
number  of  participants  misinterpreted 
the  proposed  provision  believing  it  to 
require  "double-bagging"  of  all  regulated 
waste  or  stated  that  the  phrase  "if 
outside  contamination  of  the  container 
or  bag  is  likely  to  occur"  was  too  vague 
to  give  proper  guidance  to  employers 
about  when  a  second  bag  would  be 
required  (e.g.,  American  Association  of 
Blood  Banks.  Ex.  20-1059;  St.  Alexis 
Hospital,  Ex.  20-958;  St.  Luke's  Hospital, 
Ex.  20-1236;  Boone  Hospital  Center.  Ex. 
20-556).  It  was  not  the  Agency's  intent 
to  imply  that  all  regulated  waste  was  to 
be  "double-bagged"  or  to  propose  a 
provision  that,  due  to  its  vagueness, 
would  necessitate  such  a  practice. 
Therefore,  the  provision  has  been    I 
revised  to  clarify  tljat  a  second 
container  would  be  required  when 
outside  contamination  of  the  first 
occurs.  Examples  of  when  double 
bagging  would  be  required  include:  a 
waste  container  that  has  been  splashed 
with  blood  during  surgery  or  autopsy,  a 
container  that  has  been  handled  by  an 
employee  wearing  blood-contaminated 
gloves,  or  a  waste  bag  that  is  leaking 
blood  or  other  potentially  infectious 
materials  onto  an  adjacent  bag{s).  It 
should  be  noted  that  the  Agency's 
reasoning  for  requiring  secondary 
containers  is  not  as  a  general  infection 
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control  measure  or  to  ensure 
containment  of  a  particularly  heavy  load 
of  waste.  They  are  being  required  to 
address  employee  exposure  and  work 
area  contamination  in  those  instances 
where  outside  contamination  of  the 
primary  container  has  occurred.  In  such 
circumstances,  the  Agency  has 
concluded  that  this  requirement  is 
justified  and  appropriate. 

As  stated  in  the  proposal,  it  is  not 
OSHA's  intent  to  set  rigid  regulations 
regarding  regulated  waste  handling  and 
disposal,  but  simply  to  put  foHh 
minimum  requirements  for  containing 
waste  which  the  Agency  has  determined 
warrants  special  handling  in  order  to 
protect  employees  against  exposure  to 
bioodbome  pathogens.  The  Agency 
maintains  this  intent  and  recognizes  that 
additional  requirements  may  apply  to 
this  waste  under  the  jurisdiction  of  other 
governing  bodies.  Similar  to  the 
proposal,  therefore,  paragraph 
(d)(4)(iii)(C)  requires  that  disposal  of  all 
regulated  waste  shall  be  in  accordance 
with  applicable  regulations  of  the 
United  States.  States  and  Territories, 
and  political  subdivisions  of  States  and 
Territories.  Relative  to  this,  some  , 

commenters  stated  that  OSHA's  ' 

proposed  packaging  regulations  for         I 
waste  were  inconsistent  with  those  of 
EPA  (Connecticut  Hospital  Association, 
Ex.  20-275;  William  W.  Backus  Hospital. 
Ex.  20-911).  EPA's  comment  contained 
the  following  statement  on  this  issue: 

EPA's  regulations  are  more  stringent  than 
the  proposed  OSHA  requirement  for 
packaging:  EPA  requires  medical  waste 
packaging  to  meet  a  set  of  performance- 
based  standards.  One  of  the  EPA 
performance  standards  requires  packaging  to 
be  rigid;  EPA  believes  that  single-  or  double 
bagging  wastes  is  insufficient  to  protect 
medical  waste  handlers  when  wastes  are 
transported  off-site.  *   *  '  (Ex-  20-991} 

In  addition,  EPA  commented  that  they 
require  the  words  "Medical  Waste." 
"Infectious  Waste,"  or  the  universal 
biohazard  symbol  on  the  outside  of 
packaging  of  untreated  medical  waste 
(Ex.  20-991).  Upon  reviewing  this 
information.  OSHA  sees  no 
unresolvable  conflict.  No  particular 
requirement  is  stipulated  in  this 
standard  for  rigid  or  non-rigid 
containers  for  shipping  wastes  off-site. 
Therefore,  a  facility  may  initially  collect 
waste  in  rigid  containers  or  place  waste 
contained  in  plastic  bags  into  rigid 
containers  for  off-site  shipping.  Either 
method  appears  to  satisfy  both  OSHA 
and  EPA  regulations  relative  to  rigidity 
of  containers.  With  respect  to  labeling. 
OSHA's  required  label  contains  the 
universal  biohazard  symbol,  one  of  thai 
three  labeling  choices  offered  by  EPA's 
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regulations.  Hence,  the  Agency 
concludes  that  the  label  required  by  this 
standard  would  satisfy  EPA's 
regulations  also. 

Laundry 

The  final  standard,  in  paragraph 
{d)(4)(iv)(A),  requires  that  contaminated 
laundry  shall  be  handled  as  little  as 
possible  with  a  minimum  of  agitation.  In 
addition,  contaminated  laundry  is  to  be: 

(1)  Bagged  or  containerized  at  the 
location  where  it  was  used  and  shall  not 
be  sorted  or  rinsed  in  the  location  of 
use: 

(2)  Placed  and  transported  in  bags  or 
containers  that  are  labeled  or  color- 
coded  in  accordance  with  paragraph 
(g)(l)(i)  of  this  standard  (When  a  facility 
utilizes  universal  precautions  in  the 
handling  of  all  laundry  and  all 
employees  are  trained  to  follow 
universal  precautions  with  laundry  until 
it  has  been  laundered,  alternative 
labeUng  or  color-coding  is  sufficient  if  it 
permits  all  employees  to  recognize  the 
containers  as  requiring  compliance  with 
universal  precautions);  and 

(3)  Placed  and  transported  in  bags  or 
containers  which  prevent  soak-through 
and/or  leakage  of  fluids  to  the  exterior  if 
the  laundry  is  wet  and  presents  a 
reasonable  likelihood  of  soak-through  or 
leakage  from  the  bag  or  container. 

By  requiring  bagging  or 
containerization  of  contaminated 
laundry  at  the  location  of  use  and 
prohibiting  sorting  or  rinsing  in  these 
areas,  the  amount  of  manual  handling  of 
the  laundry  by  staff,  other  than  laundry 
personnel,  is  limited  to  that  which  is 
necessary  for  removal  and  bagging  or 
containerization.  Contamination  of 
additional  surfaces  such  as  sinks  and 
floors  is  also  reduced  from  that  which 
may  occur  if  sorting  and  rinsing  were 
permitted  in  areas  other  than  the 
laundry.  This  provision  was  adopted 
directly  from  CDC's  recommendation  for 
routine  handling  of  soiled  linen 
contained  in  their  Guideline  for 
Handwashing  and  Hospital 
Environmental  Control,  1985  and  later 
reiterated  in  Recommendations  for 
Prevention  of  HIV  Transmission  in 
Health-Care  Settings  (Exs.  6-188:  6-153). 
In  addition,  the  1988  Guidelines  for 
Healthcare  Linen  Service  by  the  Joint 
Committee  in  Healthcare  Laundry 
Guidelines  support  handling  soiled  linen 
as  little  as  possible  and  with  a  minimum 
of  agitation  (Ex.  113a).  This  provision 
was  also  specifically  supported,  in 
whole  or  in  part,  by  several  commenters 
(e.g.,  AFSCME,  Ex.  297;  Glendale 
Memorial  Hospital,  Ex.  20-169;  RVVDSU. 
Ex.  20-1505;  G.S.  Naylor,  M.D.  and  K.A. 
Yates.  R.N..  Ex.  20-555). 


Placing  and  transporting 
contaminated  laundry  in  bags  or 
containers  that  are  color-coded  or 
labeled  in  accordance  with  paragraph 
(g)(l)(')  is  required  to  inform  employees 
who  may  handle  the  bags  or  containers 
of  their  contaminated  contents  and  that 
special  handling  procedures  are  in 
order.  Labeling  or  color-coding  of 
contaminated  laundry  was  supported  by 
several  commenters,  such  as  the  Service 
Employees  International  Union,  the 
American  Federation  of  State.  County, 
and  Municipal  Employees,  the  Food  and 
Allied  Service  Trades,  and  the  American 
Association  of  Critical-Care  Nurses 
(Exs.  299;  297;  20-888;  20-1162). 
However,  SEIU  went  on  to  say: 

*  *  *  SEIU  recognizes  that  OSHA  may 
want  to  reconsider  its  red-bagging  and 
labelhng  requirements  if  all  laundry  is  to  be 
treated  as  potentially  infectious. 
Additionally,  if  ail  laundry  is  considered 
potentially  infectious,  labelling  and  bagging 
of  laundry  that  is  handled  by  outside 
contractors  may  need  separate  consideration. 
(Emphasis  in  original)(Ex.  299) 

A  large  number  of  commenters  felt  that 
labeling  or  color-coding  laundry  bags 
was  unnecessary.  However,  this 
statement  was  generally  qualified  with 
the  comment  that  use  of  consistent 
handling  or  Universal  Precautions  in  the 
handling  of  all  laundry  obviates  the  use 
of  labels  or  color-coding  (e.g..  SHEA.  Tr. 
10/18/89.  p.  356,  377;  Casa  Colina 
Hospital,  Ex.  20-284;  Dakota  Hospital. 
Ex.  20-632;  Frick  Community  Health 
Center.  Ex.  20-292;  Lakeland  Regional 
Medical  Center.  Ex.  20-37).  Harrisburg 
Medical  Center  discussed  use  of 
alternative  labeling  or  color-coding  (Ex. 
20-738).  Reviewing  the  record,  it  appears 
'  that  a  number  of  associations  and 
facilities  support  and/or  have  adopted 
the  policy  of  using  universal  precautions 
in  the  handling  of  all  soiled  laundry 
(e.g..  Joint  Committee  on  Healthcare 
Laundry  Guidelines,  Tr.  10/20/89,  pp. 
794,803;  Textile  Rental  Services 
Association  of  America,  Ex.  20-383: 
AAOHN,  Ex.  20-357;  APIC— Kansas 
City,  Ex.  20-689:  AFSCME,  Ex.  297; 
SEIU,  Ex.  299;  Standard  Textile 
Company,  Tr.  9/26/89,  p.  27;  Society  of 
Hospital  Epidemiologists  of  America,  Tr. 
10/18/89,  pp.  356,  377;  Kaiser 
Permanente — Panorama  City,  Ex.  20-60; 
Greater  Houston  Hospital  Council,  Ex. 
20-1252).  Just  as  with  the  views 
expressed  regarding  specimen  labeling, 
commenters  following  this  policy  felt 
that  labeling/color-coding  was 
unnecessary.  The  Agency  has 
considered  these  comments  and  has 
reached  a  conclusion  similar  to  that 
reached  with  specimen  labeling.  That  is, 
when  a  facility  utilizes  universal 
precautions  in  the  handling  of  all 


laundry  and  all  employees  are  trained  to 
follow  universal  precautions  with 
laundry  until  it  has  been  laundered, 
alternative  labeling  or  color-coding  is 
sufficient  provided  all  employees  who 
may  come  into  contact  with  these  bags 
or  containers  are  able  to  recognize  them 
as  requiring  compliance  with  universal 
precautions  and  the  bags  or  containers 
remain  within  the  facility.  Labeling  or 
color-coding  of  contaminated  laundry 
shipped  off-site  is  discussed  below 
under  paragraph  (d)(4)(iv)(C).  This 
addition  to  the  provision  increases  the 
flexibility  afforded  to  employers  in  the 
handhng  of  contaminated  laundry.  They 
may  either:  (1)  Separate  contaminated 
laundry  from  other  soiled  laundry  and 
place  it  into  bags  or  containers  labeled 
or  color-coded  in  accordance  with 
paragraph  (g)(l)(i);  or  (2)  they  may 
utilize  universal  precautions  and 
alternatively  labeled  or  color-coded 
bags  or  containers  in  the  handling  of  all 
soiled  laundry,  eliminating  segregation 
of  contaminated  laundry  and  the  need 
for  two  different  types  of  bags  or 
containers  (i.e.,  contaminated  versus 
non-contaminated)  to  contain  soiled 
laundry. 

In  some  circumstances,  laundry  may 
contain  enough  blood  or  other 
potentially  infectious  materials  that 
soak-through  and/or  leakage  from  the 
bag  or  container  could  occur.  Therefore, 
paragraph  (d)(4)(iv)(A)(3)  states  that 
whenever  contaminated  laundry  is  wet 
and  presents  a  reasonable  likelihood  of 
soak-through  of  or  leakage  from  the  bag 
or  container,  the  laundry  shall  be  placed 
and  transported  in  bags  or  containers 
which  prevent  soak-through  and/or 
leakage  of  fluids  to  the  exterior.  This 
will  not  only  minimize  environmental 
migration  of  contaminants  but  will  also 
reduce  employee  exposure  which  would 
occur  during  handling  of  wet  or  leaking 
bags  or  containers.  Again,  this  provision 
has  essentially  been  adopted  from 
CDC's  1985  hospital  environmental 
control  document  and  their 
Recommendations  for  Prevention  of  HIV 
Transmission  in  Health-Care  Settings 
(Exs.  6-188;  6-153). 

The  American  Hospital  Association 
urged  that  the  proposed  requirement  for 
"leakproof '  bags  be  changed  to  "leak- 
resistant"  (Ex.  20-352).  The  comment  of 
CDC/NIOSH  stated  that  rather  than 
"leakproof,"  bags  or  containers  should 
prevent  leakage  and  be  of  sufficient 
quality  to  contain  wet  laundry  without 
outside  contamination  (Ex.  20-634).  The 
1988  Guidelines  for  Healthcare  Linen 
Service  specify: 

The  collection  bags  or  containers  should  be 
of  sufTicient  quality  to  functionally  contain 
wet/soiled  linen  to  prevent  contamination  of 
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laundry  and  all  employees  are  trained  to 
follow  universal  precautions  with 
laundry  until  it  has  been  laundered, 
alternative  labeling  or  color-coding  is 
sufficient  provided  all  employees  who 
may  come  into  contact  with  these  bags 
or  containers  are  able  to  recognize  them 
as  requiring  compliance  with  universal 
precautions  and  the  bags  or  containers 
remain  within  the  facility.  Labeling  or 
color-coding  of  contaminated  laundry 
shipped  off-site  is  discussed  below 
under  paragraph  (d)(4)(iv)(C).  This 
addition  to  the  provision  increases  the 
fTexibihty  afforded  to  employers  in  the 
handhng  of  contaminated  laundry.  They 
may  either:  (1)  Separate  contaminated 
laundry  from  other  soiled  laundry  and 
place  it  into  bags  or  containers  labeled 
or  color-coded  in  accordance  with 
paragraph  (g){l)(i);  or  (2)  they  may 
utilize  universal  precautions  and 
alternatively  labeled  or  color-coded 
bags  or  containers  in  the  handling  of  all 
soiled  laundry,  eliminating  segregation 
of  contaminated  laundry  and  the  need 
for  two  different  types  of  bags  or 
containers  (i.e.,  contaminated  versus 
non-contaminated)  to  contain  soiled 
laundry. 

In  some  circumstances,  laundry  may 
contain  enough  blood  or  other 
potentially  infectious  materials  that 
soak-through  and/or  leakage  from  the 
bag  or  container  could  occur.  Therefore, 
paragraph  (d)(4)(iv)(A)(3)  states  that 
whenever  contaminated  laundry  is  wet 
and  presents  a  reasonable  likelihood  of 
soak-through  of  or  leakage  from  the  bag 
or  container,  the  laundry  shall  be  placed 
and  transported  in  bags  or  containers 
which  prevent  soak-through  and/or 
leakage  of  fluids  to  the  exterior.  This 
will  not  only  minimize  environmental 
migration  of  contaminants  but  will  also 
reduce  employee  exposure  which  would 
occur  during  handling  of  wet  or  leaking 
bags  or  containers.  Again,  this  provision 
has  essentially  been  adopted  from 
CDC's  1985  hospital  environmental 
control  document  and  their 
Recommendations  for  Prevention  of  HIV 
Transmission  in  Health-Care  Settings 
(Exs.  6-188;  6-153). 

The  American  Hospital  Association 
urged  that  the  proposed  requirement  for 
"leakproof '  bags  be  changed  to  "leak- 
resistant"  (Ex.  20-352).  The  comment  of 
CDC/NIOSH  stated  that  rather  than 
"leakproof,"  bags  or  containers  should 
prevent  leakage  and  be  of  sufficient 
quality  to  contain  wet  laundry  without 
outside  contamination  (Ex.  20-634).  The 
1988  Guidelines  for  Healthcare  Linen 
Service  specify: 

The  collection  bags  or  containers  should  be 
of  sufficient  quality  to  functionally  contain 
wet/soiled  linen  to  prevent  contamination  of 
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the  environment  during  collection, 
transportation,  and  storage  prior  to 
processing.  (Ex.  113a) 

The  Agency  has  modified  the  provision 
to  make  it  more  performance-oriented 
and  thereby  permit  more  flexibility  by 
eliminating  the  term  "leakproof  and 
simply  requiring  that  the  container 
chosen  must  prevent  soak-through  and/ 
or  leakage  of  fluids  to  the  exterior.  The 
bag  or  container  is  not  required  to  be 
made  of  any  particular  material  (e.g., 
plastic  versus  cloth),  merely  that  it 
satisfies  the  above  performance  criteria. 
It  should  also  be  noted  that  all 
contaminated  laundry  is  not  required  to 
be  placed  in  such  bags  or  containers, 
only  wet  contaminated  linen  which 
presents  a  reasonable  likelihood  of 
soak-through  and/or  leakage  to  the 
exterior.  The  use  of  bags  or  containers 
which  prevent  soak-through  and/or 
leakage  of  fluids  contained  in  wet 
contaminated  laundry  was  supported  by 
a  number  of  other  commenters  (e.g., 
American  Biological  Safety  Association, 
Ex.  241;  Textile  Rental  Services 
Association  of  America,  Ex.  20-383; 
SEIU.  Exs.  20-979,  299;  AFSCME,  Ex. 
297;  California  APIC  Coordinating 
Council,  Tr.  1/10/90,  p.  191). 

Paragraph  (d)(4){iv)(B)  requires  that 
the  employer  shall  ensure  that 
employees  who  have  contact  with 
contaminated  laundry  wear  protective 
gloves  and  other  appropriate  personal 
protective  equipment.  Gloves  will 
reduce  contact  exposure  to  blood  or 
other  potentially  infectious  materials 
that  are  found  in  contaminated  laundry. 
In  addition,  other  appropriate  personal 
protective  equipment  such  as  gowns, 
aprons,  and  possibly  eyewear,  may  be 
necessary  to  prevent  employee 
exposure.  Use  of  gloves  and  other 
appropriate  personal  protective 
equipment  during  contact  with 
contaminated  laundry  is  supported  by  a 
number  of  participants  in  the  rulemaking 
(e.g.,  CDC/NIOSH.  Ex.  20-634;  AHA,  Ex. 
20-352;  Society  of  Hospital 
Epidemiologists  of  America,  Tr.  10/18/ 
89,  p.377;  Joint  Committee  on  Healthcare 
Laundry  Guidelines.  Ex.  113a,  Tr.  10/20/ 
89,  pp.800-801;  Textile  Rental  Services 
Association  of  America,  Ex.  20-383,  Tr. 
9/25/89,  p.79;  Angelica  Corporation,  Tr. 
1/12/90.  pp.526-527;  SEIU,  Exs.  20-979. 
299). 

Not  all  soiled  laundry  is  processed  on- 
site.  Consequently,  bags  or  containers  of 
soiled  laimdry  from  a  facility  which 
utilizes  universal  precautions  in  the 
handling  of  all  laundry  and  which  have 
been  labeled  or  color-coded  using  an 
alternative  method  recognized  by  all 
affected  employees  of  the.generating 
facility,  may  not  be  recognized  as 


containing  contaminated  laundry  by  the 
employees  of  the  off-site  laundering 
facility.  This  problem  is  compounded  in 
a  laundry  processing  linen  for  a  number 
of  facilities,  all  of  which  may  be  utilizing 
different  marking  systems  for  their 
laundry  containers.  Employees  of 
laundries  which  utilize  universal 
precautions  in  handling  all  soiled 
laundry  would  not  be  affected  by  the 
differing  markings  since  they  would  be 
uniformly  treating  all  soiled  laundry  as 
potentially  infectious  regardless  of  its 
container  markings.  However, 
employees  of  laundries  which  did  not 
adhere  to  universal  precautions  with  all 
soiled  laundry  need  to  be  informed  as  to 
which  bags  or  containers  hold 
contaminated  laundry  so  that  proper 
precautions  can  be  taken.  The  situation 
of  off-site  laundering  was  brought  up  not 
only  by  SEIU  as  discussed  in  the 
labeling  section  above,  but  also  was 
addressed  by  the  RWDSU  who 
commented  that  when  institutions 
contract  with  a  commercial  laundry 
service  to  process  soiled  linens,  it  is 
necessary  to  inform  the  service's 
employees  of  the  potential  for  infection 
from  soiled  linens  (Exs.  299;  20-1505). 
Therefore,  paragraph  (d)(4)(iv)(C)  has 
been  added  to  the  final  standard  to 
address  this  circumstance.  This 
provision  states  that  when  a  facility 
ships  contaminated  laundry  off-site  to  a 
second  facihty  which  does  not  utilize 
universal  precautions  in  the  handling  of 
all  laundry,  the  facility  generating  the 
contaminated  laundry  must  place  such 
laundry  in  bags  or  containers  which  are 
labeled  or  color-coded  in  accordance 
with  paragraph  (g)(l)(i).  In  order  to  be 
effective  and  minimize  confusion  among 
employees,  the  hazard  warning  used 
should  be  one  that  is  standardized  and 
universally  recognized.  Since  the 
biohazard  symbol  and  the  color  red  are 
generally  recognized  as  warning  of 
potentially  infectious  material,  OSHA 
concludes  that  this  label  or  color-coding 
system  is  the  most  appropriate  to 
employ  to  warn  off-site  employees  of  the 
hazard  of  contaminated  laundiy- 
An  additional  issue  was  raised 
relative  to  labeling  or  color-coding.  The 
proposal  required  that  bags  of 
contaminated  laundry  be  labeled  with 
the  biohazard  label  or  colored  red.  Jill 
Witter  of  Angelica  Corporation  testified 
that  linen  shortages  in  many  of 
Angelica's  client  hospitals  were  found  to 
be  the  result  of  red-bagged  soiled  linen 
being  mistaken  for  bagged  infectious 
wastes  and  consequently  incinerated 
(Tr.  iyi2/90,  pp.533-534).  Ms.  Witter 
also  stated  that  using  red  plastic  bags 
for  packaging  soiled  linen  was  causing  a 
problem  in  that  since  they  cannot  be 


washed  they  must  be  disposed  of  and 
landfills  were  either  refusing  red  and 
yellow  bags  or  were  charging  increased 
prices  for  their  disposal  (presumably 
since  they  are  associated  with 
containment  of  infectious  waste)  (Tr.  10/ 
20/89,  p.812).  A  similar  comment  was 
made  by  Carmen  C.  Birk.  a  registered 
nurse  and  infection  control  practitioner 
(Ex.  20-106).  Since  alternative  labeling 
or  color-coding  in  facilities  which  utilize 
universal  precautions  in  the  handling  of 
all  soiled  laundry  is  permitted  by  the 
final  standard,  this  problem  can  be 
eliminated  if  both  the  generating  facility 
and  the  off-site  laundering  facility  utilize 
universal  precautions. 

Comment  was  received  by  a  numbef 
of  participants  expressing  that  it  was 
unnecessary  for  OSHA  to  regulate 
handling  of  laundry  (e.g.,  Abington 
Memorial  Hospital,  Ex.  20-557; 
American  Association  of  Blood  Banks, 
Ex.  20-1059;  Tri-County  Area  Hospital 
District,  Ex.  20-63;  Bingham  Memorial " 
Hospitals.  Ex.  20-143).  The  most  often 
cited  rationale  for  this  view  was  that 
laundry  has  not  been  implicated  in  the 
transmission  of  HBV  or  HIV;  therefore, 
no  special  handling  practices  were 
indicated.  During  the  hearings,  Keifh 
Mestrich,  Director  of  Health  and  Safety 
for  the  Food  and  Allied  Services  Trades 
Union,  questioned  Dr.  Stephen  Hadler  of 
CDC  about  the  possibility  of  hepatitis  B 
contraction  among  laundry  workers, 
particularly  in  view  of  the  virus's  ability 
to  survive  even  in  a  dried  state  (Tr.  9/ 
14/89.  p.73).  Dr.  Hadler  responded: 

1  can  comment  that  data  shows  the  virus 
can  survive  a  week,  if  it  were  to  be — if 
parenteral  exposure  were  to  occur,  then  it 
could  cause  infection  *  *  *  (Olne  would  say 
if  laundry  is  visibly  blood-contaminated,  then 
it  is  something  that  should  be  of  concern.  (Tr. 
9/14/89.  p.74) 

Dr.  Hadler  testified  further  that  it  was 
theoretically  possible  for  exposure  to 
occur  through  contact  of  dried  blood 
with  non-intact  skin  (Tr.  9/14/89.  p.74). 

Information  provided  by  laundry 
workers  demonstrates  that  exposure  to 
blood  and  other  potentially  infecfious 
materials  does  occur  during  processing 
of  contaminated  laundry.  Ms.  Georgia 
Davenport,  when  asked  if  laundry 
workers  in  the  facility  where  she 
worked  handled  blood-soaked  laundry 
that  was  still  wet,  stated:     ^ 

-  Yes  they  do.  Like  some  of  ihe  surgery,  we 
get  a  lot  of  congealed  blood,  we  get  a  lot  of 
different  parts  of  the  body  comes  out.  You 
also  gel  some,  like,  from  labor  and  delivery, 
you  get  different  congealed  blood  come  down 
in  sheets  and  in  blankets  and  different  things. 
They  have  to  handle  all  of  this  *  *  * 

You  have  to  sort  the  linen.  You  put  bath 
blankets  in  one  place  and  you  put  sheets  in 
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another,  you  put  towels  in  another.  You  sort 
it.  That  means  you  have  to  handle  it  *  *  * 
(Tr.  1/16/90,  pp.780-781) 

Other  participants  also  presented 
testimony  regarding  exposure  including 
splashes  to  face,  hands,  arms  or  body 
and  contact  with  wet  blood  and  other 
potentially  infectious  materials  such  as 
body  parts  and  human  placentas  in 
soiled  laundry  (Tr.  10/18/89,  p.l67;  Tr. 
11/14/89,  pp.444-445;  Tr.  1/16/90. 
pp.781-782;  Tr.  10/17/89,  pp.4&-47).  In 
addition,  contaminated  sharps  are  also 
generally  recognized  to  be  a  potential 
hazard  contained  in  soiled  laundry. 

In  view  of  this  information,  along  with 
the  recommendations  for  specific 
laundry  handhng  practices  put  forth  by 
orf,anizations  such  as  CDC,  the  Joint 
Committee  for  Healthcare  Laundry 
Guidelines,  and  the  Textile  Rental 
Seivices  Association  of  America,  the 
Agtmcy  has  concluded  that  the 
likelihood  of  exposure  does  exist  in  the 
handling  of  contaminated  laundry  and 
that  the  regulations  contained  in  this 
final  standard  are  warranted  and 
justified. 

Paragraph  (e)  HIV  and  HBV  Research 
Laboratories  and  Production  Facilities 

This  paragraph  addresses  additional 
requirements  that  must  be  met  by 
research  laboratories  and  production 
facilities  engaged  in  the  cultiu'e, 
production,  concentration,  and 
manipulation  of  HIV  and  HBV.  The  risks 
associated  with  direct  and  routine  work 
with  pathogens  have  long  been 
recognized: 

Microbiology  laboratories  are  special,  often 
unique,  work  environments  that  may  pose 
special  infectious  disease  risks  to  persons  in 
or  near  them.  Personnel  have  contracted 
infections  in  the  laboratory  throughout  the 
history  of  microbiology  (Ex.  6-338). 

HIV  and  HBV  research  laboratories  and 
production  facilities  are  no  exception, 
and  the  risks  associated  with  work  in 
such  facilities  warrant  additional 
protective  measures. 

Prior  to  1984,  no  single  code  of 
practice,  standards,  guidelines  or  other 
publication  providing  detailed 
descriptions  of  techniques  or  equipment 
for  laboratory  activities  involving 
pathogens  was  available.  In  that  year, 
the  Centers  for  Disease  Control  (CDC) 
and  the  National  Institutes  of  Health 
(NIH)  published  guidelines  entitled 
"Biosafety  in  Microbiological  and 
Biomedical  Laboratories"  (Ex.  6-338). 
These  biosafety  guidelines  were  based 
on  combinations  of  standard  and  special 
practic3s,  equipment,  and  facilities 
recommended  for  use  when  working 
with  various  infectious  agents  in 


laboratory  settings.  These  guidelines 
were  revised  in  1968. 

These  biosafety  guidelines  are  not 
limited  to  the  bloodbome  pathogens 
which  are  the  subject  of  this  standard. 
They  are  applicable  to  work  with  any 
infectious  agent.  The  basic  format  for 
the  biosafety  guidelines  categorizes 
infectious  agents  and  laboratory 
activities  into  four  classes  or  levels 
denoted  as  biosafety  levels  1  through  4. 
These  biosafety  levels  (BSL)  are 
comprised  of  combinations  of  laboratory 
practices  and  techniques,  safety 
equipment,  and  laboratory  facilities 
appropriate  for  the  operations 
performed  and  the  hazard  posed.  The 
Guidelines  indicate  the  BSL  to  be  used 
when  working  with  various  infectious 
agents  and  infected  animals. 
Recommended  BSL  for  working  with 
HIV  were  not  included  in  the  original 
biosafety  guidelines. 

In  1988,  CDC  issued  an  "Agent 
Summary  Statement  for  Human 
Immunodeficiency  Virus"  (Ex.  5-312) 
which  outlined  biosafety  levels  for 
various  activities  involving  HIV. 
Activities  performed  in  clinical 
laboratories  were  categorized  at  BSL  2 
which  covers  standards  and  practices 
for  handling  all  clinical  specimens.  For 
HIV  research  laboratories  and 
production  facilities,  the  Agent 
Summary  states: 

Activities  such  as  producing  research- 
laboratory-scale  amounts  of  HIV. 
manipulating  concentrated  virus 
preparations,  and  conducting  procedures  that 
may  produce  aerosols  or  droplets  should  be 
performed  in  a  BSL  2  facility  with  the 
additional  practices  and  containment 
equipment  recommended  for  BSL  3. 

Activities  involving  industrial-scale,  large- 
volume  production  or  high  concentration  and 
manipulation  of  concentrated  HIV  should  be 
conducted  in  a  BSL  3  facility  using  BSL  3 
practices  and  equipment  (Ex.  6-312). 

These  recommendations  with  some 
modifications  were  adopted  by  OSHA 
to  cover  HIV/HBV  research  laboratories 
and  production  facilities.  Accordingly, 
the  Guideline's  BSL  3  text  for  standard 
microbiological  practices,  special 
practices,  and  contaiiunent  equipment 
was  converted  to  regulatory  language 
and  comprises  paragraph  (e)(2)  of  the 
standard.  Requirements  for  the  facilities 
for  research  laboratories  [paragraph 
(e)(3)]  were  derived  from  the  text  for 
BSL  2,  while  those  for  production 
facilities  [paragraph  (e)(4)l  were  derived 
from  the  text  for  BSL  3. 

While  general  training  requirements 
for  employees  working  with  pathogens 
are  given  in  paragraph  (g),  OSHA  feels 
that  additional  specialized  training 
should  be  provided  for  employees  of  the 
research  laboratories  and  production 


facilities  covered  by  paragraph  (e).  HIV 
Infection  of  a  worker  in  an  HIV 
production  facility  as  a  result  of 
"undetected  skin  contact  with  virus 
culture  supernatant"  was  attributed  to 
inexperience  coupled  with  "on-the-job 
training  in  a  setting  in  which  episodes  of 
contamination  may  have  occurred 
fi^quently"  (Ex.  6-312).  Therefore,  the 
training  recommendations  of  the  NIH 
committee  convened  to  investigate  the 
incident  were  incorporated  into 
paragraph  (g)(2)(vii)  of  this  standard  as 
special  training  requirements. 

OSHA  recognizes  the  valuable 
contribution  that  is  being  made  by 
research  laboratories  that  are  studying 
the  human  immuno-deficiency  virus  and 
the  hepatitis  B  virus.  The  Agency  also 
understands  the  need  to  produce 
extremely  high  concentrations  of  these 
viruses  to  prepare  reagents  and  other 
products  needed  for  research,  diagnosis 
and.  if  an  HIV  vaccine  is  developed, 
prevention.  The  Agency  has  no  desire  to 
impede  these  efforts.  However,  there  is 
clearly  documented  risk  to  individuals 
working  with  blood  and  other 
potentially  infectious  materials 
containing  HIV  and  HBV.  When  the 
concentration  of  these  viruses  is 
increased  as  the  result  of  growing  virus 
in  cell  culture  or  artificial  concentration, 
then  the  risk  to  employees  increases. 
The  two  cases  of  HIV  infection  that 
occurred  in  HIV  production  facilities  are 
discussed  in  the  Health  Effects  section 
of  this  preamble. 

The  final  standard  for  occupational 
exposure  to  bloodbome  pathogens 
requires  the  employer  to  implement  a 
number  of  provisions  that  are  identical 
to  those  found  in  the  Guidelines.  The 
provisions  in  paragraph  (e)  are  a 
minimal  program,  and  OSHA  anticipates 
that  these  employers  will  continue  to 
follow  the  appropriate  portions  of  the 
guideline  in  addition  to  those  in  the  final 
standard. 

The  requirements  in  paragraph  (e)  are 
derived  primarily  from  the  CDC/NIH 
recommendations  found  in  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  (Ex.  6-338).  Only  those 
provisions  that  relate  to  the  health  and 
safety  of  the  employee  are  required  by 
the  standard.  Since  the  employer  is 
responsible  for  following  the  entire 
standard,  requirements  stated  elsewhere 
in  the  standard  (e.g.  the  prohibition  of 
mouth  pipetting)  are  not  repeated.  The 
special  training  requirements  in 
paragraph  (g)(2)(vii)  are  based  on  the 
conclusions  and  recommendations  of  an 
expert  team  convened  by  the  Director  of 
the  National  Institutes  of  Health. 

This  section  applies  to  two  types  of 
facilities  that  we  have  designated 
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facilities  covered  by  paragraph  (e).  HIV 
infection  of  a  worker  in  an  HIV 
production  facility  as  a  result  of 
"undetected  skin  contact  with  virus 
culture  supernatant"  was  attributed  to 
inexperience  coupled  with  "on-the-job 
training  in  a  setting  in  which  episodes  of 
contamination  may  have  occurred 
frequently"  (Ex.  6-312).  Therefore,  the 
training  recommendations  of  the  NIH 
committee  convened  to  investigate  the 
incident  were  incorporated  into 
paragraph  {g](2)(viij  of  this  standard  as 
special  training  requirements. 

OSHA  recognizes  the  valuable 
contribution  that  is  being  made  by 
research  laboratories  that  are  studying 
the  human  immuno-deficiency  virus  and 
the  hepatitis  B  virus.  The  Agency  also 
understands  the  need  to  produce 
extremely  high  concentrations  of  these 
viruses  to  prepare  reagents  and  other 
products  needed  for  research,  diagnosis 
and,  if  an  HIV  vaccine  is  developed, 
prevention.  The  Agency  has  no  desire  to 
impede  these  efforts.  However,  there  is 
clearly  documented  risk  to  individuals 
working  with  blood  and  other 
potentially  infectious  materials 
containing  HIV  and  HBV.  When  the 
concentration  of  these  viruses  is 
increased  as  the  result  of  growing  virus 
in  cell  culture  or  artificial  concentration, 
then  the  risk  to  employees  increases. 
The  two  cases  of  HIV  infection  that 
occurred  in  HIV  production  facilities  are 
discussed  in  the  Health  Effects  section 
of  this  preamble. 

The  fmal  standard  for  occupational 
exposure  to  bloodbome  pathogens 
requires  the  employer  to  implement  a 
number  of  provisions  that  are  identical 
to  those  found  in  the  Guidelines.  The 
provisions  in  paragraph  (e)  are  a 
minimal  program,  and  OSHA  anticipates 
that  these  employers  will  continue  to 
follow  the  appropriate  portions  of  the 
guideline  in  addition  to  those  in  the  final 
standard. 

The  requirements  in  paragraph  (e)  are 
derived  primarily  from  the  CDC/NIH 
recommendations  found  in  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  (Ex.  6-338).  Only  those 
provisions  that  relate  to  the  health  and 
safety  of  the  employee  are  required  by 
the  standard.  Since  the  employer  is 
responsible  for  following  the  entire 
standard,  requirements  stated  elsewhere 
in  the  standard  (e.g.  the  prohibition  of 
mouth  pipetting)  are  not  repeated.  The 
special  training  requirements  in 
paragraph  (g)(2)(vii)  are  based  on  the 
conclusions  and  recommendations  of  an 
expert  team  convened  by  the  Director  of 
the  National  Institutes  of  Health. 

This  section  applies  to  two  types  of 
facilities  that  we  have  designated 
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"research  laboratories"  and  "production 
facilities."  For  the  purpose  of  this 
standard,  "research  laboratories"  means 
a  laboratory  producing  or  using 
research-laboratory  scale  amounts. 
Research  laboratories  may  produce  high 
concentrations  of  HIV  or  liBV  but  nut  in 
the  volume  found  in  the  production 
facilities.  Although  attempts  to  grow 
HBV  in  this  manner  have  not  been 
successful  in  the  past,  researchers  are 
attempting  to  culture  HBV  and  the  in 
vitro  culture  of  HBV  may  soon  be 
possible.  This  standard  does  not  require 
research  laboratories  such  as 
laboratories  using  unconcentrated  blood 
or  blood  components  as  the  source  of 
HIV  or  HBV  to  follow  the  requirements 
in  paragraph  (e)  if  this  is  the  only  source 
of  virus  used  in  the  laboratory. 
However,  they  must  follow  the  other 
provisions  of  the  standard  and  avoid  the 
production  of  aerosols. 

David  Silberman.  the  Manager  for 
Safety  and  Health  Programs  for  the 
Stanford  University  School  of  Medicine, 
in  his  testimony  raised  some  concerns 
about  applying  the  OSHA  standard  to 
academic  research  facilities  (Tr.  l/lO/ 
90.  pp.  212-235).  Rather  than  following 
the  requirements  of  the  paragraph  (e)  he 
urged  that  the  academic  community 
collaborate  on  safety  issues  in  research 
laboratories  with  NIH  and  CDC.  While 
such  collaboration  has  undoubtedly 
resulted  in  hazard  identification  and 
communication  among  research 
laboratories,  even  the  guidelines 
developed  by  NIH  and  CDC  do  not 
always  result  in  successful 
communication  of  hazards.  Mr. 
Silberman  testified  he  was  not  familiar 
with  the  "1988  Agent  Summary 
Statement  for  Human  Immunodeficiency 
Virus  *  *  *",  recommendations  issued 
by  CDC  for  handling  HIV.  To  avoid  gaps 
in  crucial  information,  OSHA  has 
concluded  academic  research 
laboratories  must  be  covered  by  this 
standard. 

For  purposes  of  the  standard,  facilities 
that  are  engaged  in  industrial-scale, 
large  volume  or  high  concentration 
production  of  HBV  or  HIV  are  called 
"production  facilities."  These  facilities 
reduce  many  hters  of  plasma  or  culture 
fluid  into  a  concentrate  of  a  few 
milliliters.  These  concentrated 
preparations  are  used  for  a  number  of 
purposes  including  use  as  testing 
reagents  and,  in  the  past  for  HBV  and 
perhaps  in  the  future  for  HIV,  for 
vaccines.  In  many  cases,  the  production 
of  concentrated  virus  is  a  byproduct  of 
the  process  and  not  the  goal,  for 
example,  in  the  production  of  HBsAg. 

The  provisions  in  paragraph  (e) 
remain  essentially  unchanged  as 


initially  proposed.  OSHA's  expert 
witnesses,  (Tr.  9/12/89,  p.  35;  Tr.  9/13/ 
89,  pp.  100-101)  and  NIOSH  (Tr.  9/14/89. 
p.  34)  strongly  supported  the  provisions. 
Ms.  J.  lanczewski,  the  President  of 
Consolidated  Safety  Service,  Inc.,  who 
had  already  an  opportunity  to 
implement  similar  provisions  in  a 
production  facility,  testified  that  OSHA 
proposed  standard  "*  *  *  is  feasible, 
reasonable,  cost-effective,  and  more 
importantly,  provides  these  employees 
with  a  workplace  free  from  recognized 
hazards"  (Tr.  9/12/89  p.  35).  Ms.  J.G. 
Gordon.  President  of  Gordon  Resources 
Consultants,  Inc..  testified  that  OSHA 
requirements  for  HTV  and  HBV  research 
laboratories  and  production  facilities 

correspond  to  the  CDC 

recommendation  *  *  *"  (Tr.  9/13/89. 
pp.100-101).  And  Dr.  B.  Hardin  of 
NIOSH  testified  that  "OSHA  is  correct 
to  require  a  combination  of  engineering 
and  work  practice  control,  along  with 
personal  protective  equipment,  to 
manage  the  risks  of  occupational 
exposure  to  bloodbome  pathogens."  (Tr. 
9/14/89,  p.  26).  In  response  to  a  few 
comments  received  in  the  record, 
several  minor  changes  were  made  in  the 
final  standard.  These  changes  only 
clarify  or  augment  the  requirements  in 
this  paragraph,  and  do  not  detract  from 
the  initial  intent  of  the  proposed 
provisions. 

Paragraph  (e)(2)(i)  describes  the 
requirement  for  the  decontamination  of 
regulated  waste.  The  purpose  is  to 
prevent  the  accidental  exposure  of  other 
employees  to  the  concentrated  virus.  In 
the  final  standard  the  methods  for 
decontamination  of  regulated  waste 
were  expanded  to  give  specific 
examples  including  incineration  and 
autoclaving.  This  change  and  reflects 
comments  from  CDC/NIOSHs  (Ex.  20- 
634)  and  the  State  of  Connecticut  (Ex. 
20-796). 

Paragraph  (e)(2)(ii)  describes  special 
practices  to  be  followed  and  paragraph 
(e)(2)(ii)(A)  (C)  and  (D)  serve  to  further 
limit  access  to  the  laboratory  and  would 
warn  of  the  hazards  associated  with 
bloodbome  pathogens.  These 
paragraphs  ensure  that  unauthorized 
individuals  are  not  placed  at  risk,  and 
that  they  do  not  distract  or  otherwise 
interfere  with  the  activity  of  the 
authorized  employees.  This  works  in 
concert  with  the  requirement  for  signs  in 
paragraph  (g](l)(ii).  This  ensures  that 
only  those  individuals  who  meet  special 
requirements,  such  as  training,  personal 
protective  equipment  and  immunization, 
would  enter  the  area.  The  requirement 
in  paragraph  (e)(2)(ii){B)  that 
contaminated  material  removed  from 
the  work  area  be  placed  in  a  durable. 


leakprooC  labeled  or  color-coded 
container  that  is  closed  before  being 
removed  from  the  work  area  is  to  assure 
there  are  no  accidental  spills  or  other 
contamination  that  may  place  other 
employees  at  risk.  The  requirement  of 
this  paragraph  closely  follows  the 
provisions  outlined  in  the  CDC-NIH 
Publication  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories.**  | 

The  requirement  in  paragraph 
(e)(2)(ii](E)  that  all  activities  involving 
potentially  infectious  materials  be 
conducted  in  a  biological  safety  cabinet 
or  equivalent  contaiiunent  is  to  ensure 
that  material  containing  vims  will  be 
contained  and  away  from  the  worker's 
mucous  membranes,  unprotected  skin, 
and  breathing  zone  (in  the  case  of 
aerosols). 

Paragraphs  (e)(2)(ii)(F)  and  (G)  specify 
personal  protective  clothing  to  be  worn 
to  prevent  contact  of  the  infectious 
materials  with  the  employee's  skin. 

The  requirements  for  decontamination 
of  animal  wastes,  paragraph  (e)(2)(ii)(H} 
and  the  use  of  traps  on  vacuum  lines 
and  HEPA  or  other  filters  of  equivalent 
or  superior  efficiency,  in  paragraph 
(e)(2){ii)(l),  are  to  prevent  the  spread  of 
contamination  to  other  work  areas.  In 
response  to  NIOSH's  suggestion, 
paragraph  (e)(2)(ii)(H)  was  modified  to 
include  incineration  and  autoclaving  as 
additional  means  of  deactivating  waste 
before  disposal  (Ex.  20-634).  These 
methods  are  known  to  destroy 
bloodbome  pathogens.  During  the 
hearings.  Mr.  M.  Vincent,  President  of 
Arbor  Technologies.  Inc.,  testified  that 
HEPA  filters  are  ineffective  in  humid 
atmosphere  and  suggested  thai  vacuum 
lines  be  protected  with  "hydrophobic 
safety  filters"  (Tr.  10/17/89,  pp.  127-134: 
Ex.  92).  Pharmaceutical  Manufacturers 
Association  citing  Mr.  Vincent  s  article 
also  suggested  the  use  of  HEPA  filters  or 
"equivalent  filtration  systems  '  for 
vacuum  lines  (Ex.  20-729).  In  response 
to  these  comments.  OSHA  decided  to 
supplement  the  HEPA  filters 
requirement,  recommended  in  the  1988 
CDC-NIH  biosafety  guidelines,  by 
allowing  also  the  use  of  filters  of 
equivalent  or  superior  efficiency.  The 
requirement  for  maintenance  and 
replacement  of  filters  and  traps  was 
added  to  paragraph  (e)(2)(ii)(I)  to  ensure 
'•*  *  *  the  efficacy  of  (these) 
engineering  controls"  (Ex.  20-847). 
OSHA  considers  engineering  controls  as 
the  primary  method  of  reducing 
exposure  to  toxic  and  harmful  agents. 
Therefore,  filters  and  traps  should  be 
regulatory  checked,  maintained,  and 
changed  if  necessary  to  assure  that  the 


64152  Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations 


capacity  of  these  devices  to  filter  or  trap 
virus  has  not  been  exhausted. 

Since  needlestick  injury  is  one  of  the 
most  efficient  methods  of  accidental 
infection,  therefore,  extreme  caution 
should  be  used  when  handling  needles 
and  syringes.  Paragraph  (e)(2)(ii)(]) 
requires  that  the  use  of  needles  and 
other  sharp  objects  be  kept  to  a 
minimum,  the  sharps  handled  carefully 
and  disposed  of  in  containers  that 
prevent  accidental  injury.  Containers  of 
used  sharps  are  required  to  be 
incinerated,  decontaminated  or 
autoclave  before  being  discarded  or 
reused. 

Paragraph  (e)(2)(ii)(K)  requires  that  all 
spills  must  be  immediately  contained 
and  cleaned  up  by  appropriate 
professional  staff  or  other  employees 
properly  trained  and  equipped  to  work 
with  concentrated  amounts  of 
potentially  infectious  materials. 

Exposure  incidents  must  be  reported 
(paragraph  (e)(2)(ii)(L))  so  that  post 
exposure  follow-up  required  by 
paragraph  (f](3]  can  be  initiated  and  the 
circumstances  surrounding  the  exposure 
incidents  can  be  investigated. 

The  requirement  for  a  biosafety 
manual,  paragraph  (e)(2)(ii)(M),  ensures 
that  any  necessary  additional 
procedures  are  developed  to  address 
situations  that  are  unique  to  a  particular 
facility  and  to  provide  appropriate 
protection  to  potentially  exposed 
employees.  The  manual  should  be 
periodically  reviewed  and  updated 
annually  or  more  often  if  necessary. 

Paragraph  (e)(2)(iii]  specifies  that 
specific  containment  equipment 
(engineering  controls]  are  required  to 
minimize  or  eliminate  exposure  to  the 
viruses.  Biological  safety-cabinets  must 
be  certified  to  ensure  that  they  will 
provide  the  proper  protection.  The 
American  College  of  Pathologists  (Ex. 
20-552)  and  Roche  Biomedical 
Laboratories  (Ex.  20-1157) 
recommended  that  OSHA  adopt  the 
National  Sanitation  Foundation's  (NSF) 
Standard  #49  for  certifying  biological 
safety  cabinets  (ESC).  The  NSF 
Standard  49  describes  design, 
construction,  and  performance  criteria 
for  Class  II  cabinetry.  It  appears  that  the 
NSF  Standard  49  specifications  are  good 
guidelines  for  the  manufacturers  of  the 
Class  II  BSCs.  OSHA  standard  allows 
also  the  use  of  Class  I  and  Class  III 
BSCs. 

Moreover,  NSF  Standard  49  is  subject 
to  the  pei iodic  review  by  the  Foundation 
in  order  to  keep  their  requirements 
consistent  with  new  technology.  OSHA 
agrees  with  this  objective,  however, 
.'  incorporating  current  NSF  Standard  49 
specifications  into  the  OSHA  standard 
might  impede  the  potential  development 


of  different  but  equally  effective 
products  in  the  future.  Some  the  NSF 
Standard  49  recommendations  are 
similar  to  OSHA  provisions.  For 
example,  the  Standard  49  states  *  *  * 
"that  each  cabinet  be  tested  and 
performance  evaluated  on  site,  assuring 
that  all  physical  containment  criteria  are 
met  at  the  time  of  installation,  prior  to 
use,  and  periodically  therefore."  NSF 
Standard  49  also  calls  for  recertification 
of  Class  II  cabinets  at  least  annually, 
and  when  HEPA  filters  are  changed, 
after  maintenance  repairs,  or  relocation 
of  a  cabinet.  In  the  OSHA  standard,  the 
paragraphs  (e)(2)(iii)(A)  and  (B)  have 
almost  identical  requirements. 

The  Agency  has  decided  to  retain  the 
provisions  for  certification  as  initially 
proposed  without  specific  reference  to 
the  NSF  Standard  49.  The  Agency 
believes  cabinets  that  are  certified  by 
the  manufacturer  as  Class  I,  II.  or  III  will 
provide  adequate  protection  to 
employees. 

Paragraph  (e)(3)  contains 
requirements  specific  for  HIV  and  HBV 
research  facilities.  This  paragraph 
requires  a  facility  for  hand  and  eye 
washing,  and  an  autoclave. 
Handwashing  reduces  both  the 
likelihood  of  infection  and  the 
contamination  of  environmental 
surfaces,  and  the  availability  of  a 
handwashing  facility  near  the  work  area 
is  essential.  In  response  to  NIOSH 
comments,  OSHA  also  added  the 
requirement  to  the  final  standard  for 
suitable  eye  washing  facility  for  quick 
flushing  of  the  eyes  accidentally 
exposed  to  the  viruses  or  other  materials 
(Ex.  20-634).  Such  facility  should  be 
provided  within  the  work  area.  The 
availability  of  an  autoclave  is  required 
for  inactivating  or  destroying  HIV  or 
HBV  in  or  on  a  variety  of  media, 
including  culture  fluids,  plastic  ware, 
and  equipment. 

The  specific  requirements  for  HIV  and 
HBV  production  facilities  are  found  in 
paragraph  (e)(4).  Paragraph  (e)(4)(i) 
requires  that  in  production  facilities 
work  areas  be  separated  from  other 
areas  by  two  sets  of  doors.  This  reduces 
the  likelihood  of  accidental  entry  into 
the  work  area  and  means  that  entry  into 
the  area  is  a  deliberate  action.  This 
further  reduces  the  likelihood  that 
untrained  individuals  will  enter  the 
work  area  as  does  the  requirement  that 
the  doors  be  self-closing  [paragraph 
(e)(4)(iv)]. 

The  requirement  for  easy  cleaning  and 
decontamination  of  the  work  area 
[paragraph  (e)(4)(ii)|  is  necessary 
because  of  the  high  concentration  of  the 
virus  that  may  be  present  and  the  need 
to  decontaminate  the  work  area  to 
reduce  the  possibility  of  infection. 


The  requirement  for  a  handwashing 
sink  [paragraph  (e)(4)(iii)]  is  to  allow  for 
handwashing  prior  to  exiting  the  work 
area  and  to  keep  environmental 
contamination  to  a  minimum  by 
requiring  that  the  sink  be  foot,  elbow 
and  automatically  operated.  Similarly, 
as  in  paragraph  (e)(3),  OSHA  added  the 
requirement  for  suitable  eye  washing 
facility  for  HIV  and  HBV  production 
facilities. 

The  requirement  for  an  autoclave  in  or 
very  near  the  work  area  [paragraph 
(e)(4)(v)l  is  necessitated  because  of  the 
very  high  concentration  of  virus  in  these 
facilities.  Transporting  contaminated 
fluids,  plastic  ware  and  other  equipment 
would  result  in  a  high  potential  for 
accidental  exposure  to  other  employees. 

The  requirement  that  production 
facilities  have  a  directional  airflow  into 
thework  area  [paragraph  (e)(4)(vi)]  is  to 
ensure  air  is  drawn  into  the  work  area 
in  order  to  maintain  the  containment  of 
the  facility. 

Paragraph  (e)(5)  alerts  the  employees 
to  the  special,  additional  training 
requirements  found  in  paragraph 
(g)(2)(ix]  for  employees  in  research 
laboratories  and  production  facilities. 

Paragraph  (f)  HBV  Vaccination  and 
Post-Exposure  Follow-up 

(1)  General 

This  paragraph  of  the  standard  is 
designed  to  protect  employees  from 
infection  caused  by  bloodbome 
pathogens  by  requiring  the  employer  to 
(1)  make  Hepatitis  B  vaccination 
available  to  employees  to  prevent  HBV 
infection  and  subsequent  illness  and 
death  and  (2)  ensure  that  the  employee 
receives  appropriate  medical  follow-up 
after  an  exposure  incident.  Early 
intervention,  including  testing, 
counseling,  and  appropriate  prophylaxis 
can  reduce  the  risk  of  infection,  and 
prevent  further  transmission  should 
infection  occur. 

Paragraph  (f)(l)(i)  calls  for  hepatitis  B 
vaccination  (defined  as  both  the 
Hepatitis  B  vaccine  and  vaccination 
series)  to  be  made  available  to  all 
employees  who  have  occupational 
exposure,  and  post-exposure  evaluation 
and  follow-up  to  be  made  available  to 
all  employees  who  have  had  an 
exposure  incident.  Since  a  single 
exposure  may  result  in  an  infection. 
OSHA  believes  that  pre-exposure 
Hepatitis  B  vaccination  of  all 
occupationally-exposed  employees  and 
post-exposure  evaluation  and  follow-up 
after  each  exposure  incident  helps 
prevent  infection,  benefits  the  health  of 
employees,  and  is  both  technologically 
and  economically  feasible. 
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and  automatically  operated.  Similarly, 
as  in  paragraph  (e)(3),  OSHA  added  the 
retjuirement  for  suitable  eye  washing 
facility  for  HIV  and  HBV  production 
facilities. 

The  requirement  for  an  autoclave  in  or 
very  near  the  work  area  [paragraph 
(e)(4)(v)]  is  necessitated  because  of  the 
very  high  concentration  of  virus  in  these 
facilities.  Transporting  contaminated 
fluids,  plastic  ware  and  other  equipment 
would  result  in  a  high  potential  for 
accidental  exposure  to  other  employees. 

The  requirement  that  production 
facilities  have  a  directional  airflow  into 
the  work  area  [paragraph  (e)(4)(vi)l  is  to 
ensure  air  is  drawn  into  the  work  area 
in  order  to  maintain  the  containment  of 
the  facility. 

Paragraph  (e)(5)  alerts  the  employees 
to  the  special,  additional  training 
requirements  found  in  paragraph 
(g)(2)(ix]  for  employees  in  research 
laboratories  and  production  facilities. 

Paragraph  (f)  HBV  Vaccination  and 
Post-Exposure  Follow-up 

(1)  General 

This  paragraph  of  the  standard  is 
designed  to  protect  employees  from 
infection  caused  by  bloodbome 
pathogens  by  requiring  the  employer  to 
(1)  make  Hepatitis  B  vaccination 
available  to  employees  to  prevent  HBV 
infection  and  subsequent  illness  and 
death  and  (2)  ensure  that  the  employee 
receives  appropriate  medical  follow-up 
after  an  exposure  incident.  Early 
intervention,  including  testing, 
counseling,  and  appropriate  prophylaxis 
can  reduce  the  risk  of  infection,  and 
prevent  further  transmission  should 
infection  occur. 

Paragraph  (f)(l)(i)  calls  for  hepatitis  B 
vaccination  (defined  as  both  the 
Hepatitis  B  vaccine  and  vaccination 
series)  to  be  made  available  to  all 
employees  who  have  occupational 
exposure,  and  post-exposure  evaluation 
and  follow-up  to  be  made  available  to 
all  employees  who  have  had  an 
exposure  incident.  Since  a  single 
exposure  may  result  in  an  infection, 
OSHA  believes  that  pre-exposure 
Hepatitis  B  vaccination  of  all 
occupationally-exposed  employees  and 
post-exposure  evaluation  and  follow-up 
after  each  exposure  incident  helps 
prevent  infection,  benefits  the  health  of 
employees,  and  is  both  technologically 
and  economically  feasible. 
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Paragraph  (f){l)(ii){A)  states  that  the 
employer  shall  ensure  that  all  medical 
evaluations  and  procedures,  including 
the  Hepatitis  B  vaccine  and  vaccination 
series  and  post-exposure  evaluation  and 
follow-up,  including  prophylaxis,  are 
made  available  at  no  cost  to  the 
employee.  Numerous  testimony  and 
comment  on  the  proposed  rule  stated  the 
necessity  that  Hepatitis  B  vaccination 
and  post-exposure  evaluation  and 
follow-up  be  made  available  by  the 
employer  at  no  cost  to  the  employee 
>)  (NIOSH.  Ex.  20-634;  Ms.  Clark  of 
Halstead  Hospital,  Ex.  20-145;  Ms. 
Ahem  of  Phoenix  Camelback  Hospital. 
Ex.  2t^ll).  This  is  consistent  with 
OSHA  policy,  as  stated  in  the 
Occupational  Safety  and  Health  Act  of 
1970  (OSH  Act)  which  defines  the 
etnployer's  duty  to  furnish  "employment 
and  a  place  of  employment  which  are 
free  from  recognized  hazards  that  are 
causing  or  are  likely  to  cause  death  or 
serious  physical  harm  to  his 
employees,"  29  U.S.C.  644(a)(1).  The 
American  Nurses'  Association  remarked 
that  the  rule  "must  state  that  the  vaccine 
shall  be  furnished  to  fully  informed, 
consenting  employees  at  no  cost  to 
them"  (Tr.  9/20/89,  p.  78).  In  addition, 
some  commenters  noted  that  an 
important  factor  in  successful 
vaccination  programs  was  providing  the 
vaccination  at  no  cost  to  the  employee 
(Ms.  Clark  of  Halstead  Hospital,  Ex.  20- 
145).  The  wording  in  this  paragraph  was 
changed  from  "provided"  in  the 
proposed  rule  to  "made  available"  in  the 
final  rule  to  emphasize  the  employee's 
optional  choice  to  participate  in  the 
programs.  To  those  employees  who 
consent  to  participate,  the  employer  will 
provide  Hepatitis  B  vaccination  and 
post-exposure  evaluation  and  follow-up 
at  no  cost  to  the  employee. 

Paragraph  (f)(l)(ii)(B)  requires  that  all 
evaluations  and  procedures,  including 
Hepatitis  B  vaccine  and  vaccination 
series,  post-exposure  evaluation  and 
,  follow-up.  including  prophylaxis,  be 
made  available  at  a  reasonable  time  and 
place.  In  order  to  increase  the  likelihood 
that  employees  will  receive  the  full 
benefits  provided  by  the  standard, 
evaluations  must  be  convenient  to 
employees.  Children's  Hospital  of  San 
Francisco  commented  that  "providing 
the  vaccine  free  at  a  convenient  time 
and  place  will  definitely  increase 
compliance"  (Ex.  20-545).  OSHA 
recognizes  the  need  for  this  provision 
and  has  included  it  in  other  standards 
[e.g.,  EtO,  49  FR  25798  (1984):  and 
Asbestos,  51  FR  22737  (1986)}. 

Paragraph  (f)(l)(ii)(C)  states  that  all 
medical  evaluations  and  procedures  are 
required  to  be  performed  by  or  under  the 


supervision  of  a  licensed  physician  or 
by  or  under  the  supervision  of  another 
appropriately  trained  and  licensed 
healthcare  professional.  Although  other 
OSHA  standards  require  medical 
evaluations  and  procedures  to  be 
accomplished  by  or  under  the 
supervision  of  a  licensed  physician, 
numerous  commenters  felt  that  other 
trained  and  licensed  healthcare 
professionals  could  adequately  perform 
or  supervise  the  requirements  of  this 
section.  Tlie  American  Association  of 
Occupational  Health  Nurses  (AAOHN) 
pointed  out  that  "expert  evaluation  and 
follow-up  can  be  and.  in  fact,  is  now 
provided  by  registered  professional 
nurses  in  occupational  settings",  and 
suggested  that  evaluations  and 
procedures  may  be  "performed  by  or 
under  the  supervision  of  a  qualified 
occupational  health  professional, 
registered  nurse,  or  physician"  (Tr.  9/ 
20/89.  pp.  29,  31).  The  Guthrie  Clinic  Ltd. 
urged  "that  consideration  be  given  to  the 
involvement  of  other  qualiHed 
healthcare  professionals  participating  in 
the  post-HBV  exposure  process"  and 
suggested  "a  more  liberal  provision  for 
use  of  trained  healthcare  professionals 
acting  under  the  supervision  of  a 
licensed  physician"  (Ex.  20-1222).  Other 
commenters  stated  that  "physician 
evaluation  of  all  exposed  employees  is 
resource-intensive;  once  the  counseling 
and  testing  protocols  have  been 
developed,  they  should  be  administered 
by  registered  nurses  with  physician 
backup  when  needed",  and 
recommended  that  "a  provision  for 
qualified  personnel  other  than 
physicians  be  included  in  this 
regulation"  (Mr.  Polheber  of  Tucson 
Medical  Center,  Ex.  20-141;  Mr.  Hedrick 
of  the  University  of  Missouri  Hospital 
and  Chnics,  Ex.  20-1117). 

OSHA  believes  that  those  evaluations 
and  procedures  required  by  this  section 
can  be  accomplished  by  or  under  the 
supervision  of  a  physician  or  other 
healthcare  professional  licensed  to 
perform  or  supervise  others  who 
perform  the  procedures  specified  in 
paragraph  (0.  In  those  states  where 
nurse  practitioners  are  licensed  to 
perform  or  supervise  the  evaluations 
and  procedures  required  by  this  section, 
such  requirements  of  this  standard  can 
be  accomplished  by  nurse  practitioners. 
Throughout  the  rest  of  paragraph  (f).  the 
term  healthcare  professional  refers  to 
the  physician  or  other  licensed 
healthcare  provider  authorized  to 
accomplish  or  8uper\'ise  the 
accomplishment  of  the  evaluations  and 
procedures  required  by  this  section. 

Paragraph  (f^(l){ii)(D)  requires  that 
evaluations  and  procedures  be  provided 


according  to  recommendations  of  the 
U.S.  Public  Health  Service  (USPHS). 
current  at  the  time  these  evaluations 
and  procedures  take  place,  except  as 
specified  by  this  paragraph  (f)  The 
CDC.  an  agency  of  the  USPHS.  follows 
the  epidemiology  of  bloodbome 
pathogens,  and  periodically  revises  and 
updates  its  guidelines  and  j 

recommendations.  At  the  time  of 
publication  of  this  rule.  CDC  is  the 
USPHS  agency  responsible  for  issuing 
guidelines  and  making 
recommendations  regarding  infectious 
agents  referred  to  in  this  standard  as 
bloodbome  pathogens.  The  proposed 
rule  had  specified  that  evaluations  and 
procedures  be  done  according  to 
standard  recommendations  for  medical 
practice.  The  Visiting  Nurse  Corpuratioa 
stated  that  the  "provision  of  effective 
post-exposure  prophylaxis  according  to 
standard  recommendations  for  medical 
practice  is  too  vague"  and  advised 
OSHA  to  'adopt  the  recommendations 
of  the  U.S.  Public  Health  Service"  (Ex. 
20-1268).  The  American  Medical 
Association  (AMA)  noted  that  OSHA 
should  "defer  to  the  federal  scientific 
agency  with  the  most  expertise"  and 
"believes  that  the  best  strategy  for 

^reducing  the  risk  of  occupational 
transmission  of  bloodbome  disease  is 
implementation  of  the  recommendations 
of  the  CDC  for  prevention  of  HIV 
transmission  in  healthcare  settings"  (Tr. 
12/19/89.  p.  982;  Ex  160).  The  American 
Association  of  Critical-Care  Nurses 
commented  that  "The  USPHS 
recommendations  would  provide 
consistency"  (Ex.  20-1162). 

As  noted  above,  paragraph  (f)(lHii)(D) 
specifies  that  the  USPHS 
recommendations  "current"  at  the  time 
of  the  evaluation  or  procedure  are  to  be 
followed.  OSHA  recognizes  the  dj-namic 
nature  of  medical  knowledge  relating  to 
bloodbome  pathogens,  and  notes,  from  a 
retrospective  compliance  standpoint, 
that  USPHS  recommendations  current  at 
the  time  the  standard  is  published  may 
differ  from  recommendations  current  at 
tlie  time  of  the  evaluation.  The  A.'KOHN 
commented  that  "current  CDC-USPHS 
recommendations  that  Hepatitis  B 
vaccination  and  post-exposure  follow- 
up  and  HIV  post-exposure  follow-up  and 
HIV  vaccination,  should  it  become 
available,  should  be  used  as  the 
standard  of  practice"  (Tr.  9/20/89,  pp. 
32,  33).  The  AMA  stated  that  "the 
constant  new  information  that  is  added 
to  our  knowledge  about  HIV  and  the 
evolution  of  the  medical  response  to 
AIDS  requires  periodic  reassessment 
and  revision  of  infection  control 
practices.  This  revision  is  more  readily 
achievable  if  the  CDC  guidelines  are 


64154  Federal  Register  /  Vol.  56.  No.  235  /  Friday.  December  6.  1991  /  Rules  and  Regulations 


incorporated  by  reference  than  if  the 
OSHA  standard  must  be  modified 
through  the  administrative  process"  (Tr. 
12/19/89,  p.  982;  Ex.  160). 

OSHA  thus  defers  specific  details  of 
medical  practice  to  the  USPHS 
recommendations,  except  as  specified 
by  paragraph  (f).  The  exception  implies 
that  the  standard,  in  certain  areas  such 
as  employer  responsibility  and  requiring 
a  healthcare  professional's  written 
opinion,  has  set  some  more  specific 
procedures  and  requirements  than  the 
USPHS  recommendations. 

Paragraph  (f](l)(iii)  requires  that  all 
laboratory  tests  be  performed  by  an 
accredited  laboratory  at  no  cost  to  the 
employee.  Accreditation  by  a  national 
accrediting  body  or  its  state  equivalent 
means  that  the  laboratory  has 
participated  in  a  recognized  quality 
assurance  program.  This  accreditation 
process  is  required  to  ensure  a  measure 
of  quality  control  so  that  employees 
receive  accurate  information  concerning 
their  laboratory  tests  and  tends  to 
assure  long-term  stability  and 
consistency  among  laboratory  test 
procedures  and  interpretations  of 
results.  OSHA  recognizes  the  need  for 
this  requirement  and  has  included  it  in 
other  standards  [e.g..  Benzene,  52  FR 
34565  (1987)]. 

(2)  Hepatitis  B  Vaccination 

Paragraph  (f)(2)(i)  requires  that 
Hepatitis  B  vaccination  be  made 
available  after  the  employee  has 
received  the  training  required  in 
paragraph  (g)(2)(vii)(I)  and  within  10 
working  days  of  initial  assignment  to  all 
employees  who  have  occupational 
exposure.  It  is  the  goal  of  this  standard 
to  minimize  or  eliminate  significant  risk 
using  vaccination,  engineering  and  work 
practice  controls  and  personal 
protective  equipment.  Because 
equipment  may  fail  or  be  defective, 
employees  may  be  fatigued  or  distracted 
by  other  demands  resulting  in  an 
exposure  incident,  or  the  employee  may 
have  unsuspected  cuts  or  dermatitis, 
infection  may  follow  exposure.  OSHA 
believes  that  the  risk  of  infection  is 
sufficient  to  require  that  the  employer 
make  Hepatitis  B  vaccination  available 
to  all  employees  who  have  occupational 
exposure.  Thj  information  in  paragraph 
(g)(2)(vii)(I)  includes  the  efficacy  and 
safety  of  the  vaccine  and  benefits  of 
being  vaccinated.  Therefore,  OSHA 
concludes  that  it  is  necessary  that  such 
training  be  accomplished  before  the 
employee  makes  a  decision  regarding 
acceptance  of  the  hepatitis  B  vaccine. 
Hepatitis  B  vaccination,  defmed  in  this 
section  as  both  the  hepatitis  B  vaccine 
and  vaccination  series,  per  requirements 
of  section  (f)(l)(ii),  will  be:  (A)  made 


available  at  no  cost  to  the  employee.  (B) 
made  available  at  a  reasonable  time  and 
place,  (C)  performed  by  or  under  the 
supervision  of  a  licensed  physician  or 
another  appropriately^  trained  and 
licensed  healthcare  professional,  and 
(D)  provided  according  to  USPHS 
recommendations  current  at  the  time  of 
evaluation. 

Hepatitis  B  vaccination  has  been 
recommended  by  CDC  and  NIOSH  (Exs. 
286G;  20-634).  The  American  Dental 
Association  (ADA)  has  recommended 
that  all  dental  healthcare  workers  with 
possible  exposure  to  blood  or  direct 
patient  contact  obtain  Hepatitis  B 
vaccination,  and  the  American  College 
of  Obstetricians  and  Gynecologists  has 
recommended  that  healthcare  workers 
be  vaccinated  against  HBV  (Exs.  11-43; 
11-158).  The  American  Association  of 
Critical-Care  Nurses  (AACN)  has 
endorsed  provision  of  Hepatitis  B 
vaccination  by  the  employer,  and  the 
AHA  supports  "employer-sponsored 
vaccination  of  employees  for  hepatitis 
B"  (Exs.  11-117;  302).  The  American 
Nurses'  Association  (ANA)  has 
recommended  that  Hepatitis  B 
vaccination  be  offered  at  no  cost  to 
employees,  and  SEIU  "strongly  supports 
provision  of  hepatitis  B  vaccine  free  of 
charge  to  all  employees  at  risk  who 
want  to  be  vaccinated,  not  just  direct 
patient  care  workers  (Exs.  11-43;  299). 
AFSCME  also  "strongly  supports 
OSHA's  proposal  to  vaccinate  at-risk 
employees  at  management's  expense" 
and  stated  "for  our  members  who  barely 
earn  more  than  minimum  wage,  the  cost 
of  the  vaccine  represents  a  week's 
wages.  Therefore,  employees  will  often 
refuse  the  vaccine  if  they  are  expected 
to  bear  the  cost"  (Ex.  297). 

Extensive  testimony  and  comment 
emphasized  the  importance  of 
occupational  HBV  infection  and 
prevention  contrasted  to  the  much 
higher  publicized  yet  lower  risk  of 
occupationally  acquired  HIV  infection. 
Many  commenters  noted  statistics 
similar  to  the  CDC  estimates  of  annual 
HBV  infection  of  8.700  healthcare 
workers  with  occupational  exposure, 
with  2,175  clinical  illnesses,  435 
hospitalizations,  and  approximately  194 
deaths  each  year  (Exs.  298;  6-392). 
Groups  as  diverse  as  the  AMA.  who 
stated  "the  loss  of  healthcare  workers  to 
hepatitis  B  virus  infection  overshadows 
the  risk  of  AIDS  and  is  almost  entirely 
preventible".  to  ACTUP  who 
"encourages  OSHA  to  continue  to 
educate  workers  of,their  excessive  risk 
of  contracting  hepatitis  B  as  opposed  to 
their  extremely  small  risk  of  contracting 
HIV  or  AIDS  through  work  place 
exposure"  concur  that  occupationally 


acquired  Hepatitis  B  infection  affects  a 
far  greater  number  of  workers  than  does 
occupationally-acquired  HIV  infection 
(Tr.  12/19/89,  p.  982;  Ex.  160;  Tr.  11/16/ 
89.  p.  767). 

OSHA  considered  whether  to  require 
mandatory  vaccination  of  employees, 
rather  than  requiring  employers  to  make 
the  vaccine  available  after  providing 
information  about  its  benefits.  This  issue 
was  specifically  raised  and  preliminarily 
addressed  in  Question  40  of  the 
proposal  (54  FR  23045).  In  that  particular 
question.  OSHA  stated  that  although 
mandatory  medical  surveillance  had 
never  been  the  Agency's  approach,  the 
concept  had  been  explored  and  rejected 
in  the  Lead  Standard  (43  FR  54450).  In 
the  preamble  to  that  standard,  the 
Agency  considered  such  an  approach 
and  then  abandoned  it,  concluding  that 
mandating  worker  participation  in  such 
a  sensitive  area  would  present  an  array 
of  religious  and  privacy  concerns. 
OSHA  stated  in  specific  that: 

*  *  *  Attempting  to  compel  workers  to 
subject  themselves  to  detailed  medical 
examinations  presents  the  possibility  of 
clashes  with  legitimate  privacy  and  religious 
concerns.  Health  in  general  is  an  intensely 
personal  matter.  (54  FR  23045). 

As  in  the  lead  standard,  OSHA's  aim  in 
the  proposed  standard  was  to  encourage 
rather  than  to  coerce  employee 
cooperation  in  the  vaccination  program 
for  Hepatitis  B.  However,  the  Agency 
solicited  comments  with  respect  to  this 
question. 

A  voluntary  vaccination  program  for 
employees  was  supported  by  numerous 
witnesses  and  commenters.  NIOSH/ 
CDC  stated  emphatically  that  a 
vaccination  program  should  be 
voluntary  for  all  eligible  employees 
because  of  the  invasive  nature  of  such  a 
procedure.  NIOSH/CDC  went  on  to  say 
that  a  mandatory  vaccination  program 
would  be  inappropriate  and 
objectionable  to  some  persons  on 
religious  grounds  and  that  any  person 
who  declines  vaccination  should  do  so 
only  with  full  knowledge  of  the  risks  of 
disease,  disability,  and  death  that  are 
thereby  incurred.  "Workers  who  decline 
vaccination  should  also  understand  that 
they  can  reverse  that  decision  at  any 
time  and  participate  in  the  immunization 
program  at  no  cost  to  themselves."  (Ex. 
20-634). 

NIOSH/CDC  also  commented  on  the 
efficacy  of  the  vaccine: 

Vaccination  is  the  single  most  effective 
means  of  preventing  occupational  hepatitis  B 
vims  (HBV)  transmission.  However, 
approximately  5%  of  individuals  given 
vaccination  do  not  develop  an  antibody 
response  to  the  vaccine  and  remain 
susceptible  to  HBV.  Even  if  100%  of  workere 


ber  6,  1991  /  Rules  and  Regulations 


loyee,  (B) 
;  time  and 
erthe 
cian  or 
and 
al,  and 
HS 
e  time  of 

been 

DSH  (Ex8. 

>ental 

nended 

;er8  with 

direct 

isB 

1  College 

gists  has 

workers 

ics.  11-43; 

ation  of 

Has 

sB 

ind  the 

isored 

lepatitis 

irican 

s 

I 

3St  to 

y  supports 
le  free  of 
;  who 
t  direct 
43;  299). 
irts 

I  at-risk 
xpense" 
vho  barely 
e,  the  cost 
sek's 

ivill  often 
jxpected 

mment 

id 

luch 

ikof 

nfection. 

sties 

)f  annual 

:are 

posure, 

}5 

nately  194 

392). 

\,  who 

workers  to 

Tshadows 

t  entirely 

le  to 

ssive  risk 
pposed  to 
:ontracting 
ace 
itionally 


acquired  Hepatitis  B  infection  affects  a 
far  greater  number  of  workers  than  does 
occupationally-acquired  HIV  infection 
(Tr.  12/19/89.  p.  982;  Ex.  160:  Tr.  11/16/ 
89.  p.  767). 

OSHA  considered  whether  to  require 
mandatory  vaccination  of  employees, 
rather  than  requiring  employers  to  make 
the  vaccine  available  after  providing 
information  about  its  benefits.  This  issue 
was  specifically  raised  and  preliminarily 
addressed  in  Question  40  of  the 
proposal  (54  FR  23045).  In  that  particular 
question.  OSHA  stated  that  although 
mandatory  medical  surveillance  had 
never  been  the  Agency's  approach,  the 
concept  had  been  explored  and  rejected 
in  the  Lead  Standard  (43  FR  54450).  In 
the  preamble  to  that  standard,  the 
Agency  considered  such  an  approach 
and  then  abandoned  it,  concluding  that 
mandating  worker  participation  in  such 
a  sensitive  area  would  present  an  array 
of  religious  and  privacy  concerns. 
OSHA  stated  in  specific  that: 

*  *  *  Attempting  to  compel  workers  to 
subject  themselves  to  detailed  medical 
examinations  presents  the  possibility  of 
clashes  with  legitimate  privacy  and  religious 
concerns.  Health  in  general  is  an  intensely 
personal  matter.  (54  FR  23045). 

As  in  the  lead  standard,  OSHA's  aim  in 
the  proposed  standard  was  to  encourage 
rather  than  to  coerce  employee 
cooperation  in  the  vaccination  program 
for  Hepatitis  B.  However,  the  Agency 
solicited  comments  with  respect  to  this 
question. 

A  voluntary  vaccination  program  for 
employees  was  supported  by  numerous 
witnesses  and  commenters.  NIOSH/ 
CDC  stated  emphatically  that  a 
vaccination  program  should  be 
voluntary  for  all  eligible  employees 
because  of  the  invasive  nature  of  such  a 
procedure.  NIOSH/CDC  went  on  to  say 
that  a  mandatory  vaccination  program 
would  be  inappropriate  and 
objectionable  to  some  persons  on 
religious  grounds  and  that  any  person 
who  declines  vaccination  should  do  so 
only  with  full  knowledge  of  the  risks  of 
disease,  disability,  and  death  that  are 
thereby  incurred.  "Workers  who  decline 
vaccination  should  also  understand  that 
they  can  reverse  that  decision  at  any 
time  and  participate  in  the  immunization 
program  at  no  cost  to  themselves."  (Ex. 
20-634). 

NIOSH/CDC  also  commented  on  the 
efficacy  of  the  vaccine: 

Vaccination  is  the  single  most  effective 
means  of  preventing  occupational  hepatitis  B 
virus  (HBV)  transmission.  However, 
approximately  5%  of  individuals  given 
vaccination  do  not  develop  an  antibody 
response  to  the  vaccine  and  remain 
susceptible  to  HBV.  Even  if  100%  of  workers 


received  the  vaccination,  this  group  of 
nonresponders  alone  would  constitute  a  large 
enough  group  to  justify  enforcement  of 
mandatory  universal  precautions  (Ex.  29). 

Donna  Richardson.  RN.  JD., 
representing  the  American  Nurses 
Association,  the  largest  professional 
organization  of  registered  nurses,  stated: 

*  *  *  We  wholeheartedly  endorse  OSHA's 
requirement  that  employers  provide  hepatitis 
B  vaccine  to  employees.  However,  we  believe 
OSHA  needs  to  be  much  more  explicit  in  its 
mandate.  It  must  state  that  the  vaccine  shall 
be  furnished  to  fully  informed,  consenting 
employees  at  no  cost  to  them.  Reports 
indicate  that  employees  who  are  thoroughly 
educated  about  the  vaccine  accept  it  more 
readily.  (Tr.  9/20/89,  p.78)  (emphasis  added). 

The  Association  of  Operating  Room 
'  Nurses  also  supported  a  voluntary 
hepatitis  B  vaccination  program  that 
included  informed  consent  and  to 
further  strengthen  the  program,  a 
requirement  that  healthcare  workers 
who  decline  the  vaccine  do  so  in 
writing.  (Tr.  9/20/89,  p.89).  Another 
commenter  who  shared  the  view  of  a 
voluntary  vaccination  program  was  the 
Service  Employees  International  Union. 
It  stated  that: 

Privacy  and  religious  concerns  make  forced 
vaccination  both  illegal  and  unfair.  OSHA 
should  follow  its  longstanding  practice  of  not 
forcing  invasive  medical  procedures  on 
workers  and  should  not  mandate  the 
hepatitis  B  vaccine.  Of  course,  as  OSHA  has 
recognized  in  the  standard,  workers  who 
initially  refuse  the  vaccine  but  later  change 
their  minds  should  be  given  the  vaccine  at  a 
later  date.  (Ex.  299). 

T.  E.  Kobrick  of  the  Bethlehem  Steel 
Corporation,  stated: 

HBV  vaccination  (or  any  other  vaccination 
or  medical  surveillance  requirement]  should 
never  be  made  mandatory,  as  such  action 
would  violate  legal,  medical,  and  ethical 
standards  and  be  impossible  to  enforce.  In 
this  matter,  OSHA  should  be  consistent  with 
its  position  in  previous  standards,  which  is 
that  employers  will  "make  available"  to  the 
employee  protective  measures,  including 
vaccination.  (Ex.  20-110)  (emphasis  in 
original). 

Along  the  same  line.  The  Food  and 
Allied  Services  Trades  set  forth  the 
following: 

We  feel  that  the  voluntary  approach  is  the 
right  one  to  take.  Requiring  that  employees  be 
vaccinated  undoubtedly  impedes  several 
constitutional  protections.  Vaccination 
procedures  are  inherently  intrusive  and  may 
be  accompanied  by  civil  libertarian  and 
religious  concerns  associated  with  requiring 
any  medical  procedure  *  *  *.  The  best  way 
to  minimize  the  deterrence  to  vaccination  is 
not  to  force  employees  to  accept  the 
vaccination,  but  to  encourage  education 
programs,  at  employer  expense,  that  are 
designed  to  allay  worker  fears  and  to 
describe  the  benefits  of  the  procedure.  The 


ultimate  choice  concerning  vaccination 
should  rest  with  the  individual.  (Ex.  20-888) 
(emphasis  in  original). 

Other  interested  participants  in  the 
rulemaking  urged  OSHA  to  keep  the 
vaccination  program  a  voluntary  one  for 
any  exposed  employees  (e.g.,  AFSCME. 
Ex.  20-985;  ServiceMaster  Company,  Ex. 
20-21;  Retail,  Wholesale  and 
Department  Store  Union:AFL-CIO,  L20- 
1505;  Lutheran  General  Hospital,  Ex.  20- 
655;  Mr.  Koch  et.  al..  Sharp  Memorial 
Hospital,  Ex.  20-660;  The  American 
Board  of  Orthodontists,  Tr.  11/14/89,  p. 
502;  The  Florida  Nurses  Association,  "Tr. 
12/21/8&,  p.  1395;  Ms.  Mary  Quinn,  Tr. 
9/18/89,  p.  74;  The  American  Nurses 
Association,  Tr.  9/20/89,  p.  89). 

Few  commenters  stated  that  the 
vaccine  should  be  mandatory  for  all  or 
some  healthcare  workers  (The  American 
Association  of  Orthodontists,  Tr.  9/22/ 
89,  p.  50;  Dr.  Eugene  Blair,  Orthodontist, 
Tr.  10/19/89,  p.  582).  The  American 
Dental  Association  considered  the  issue 
and  specifically  stated: 

We  do  not  believe  that  this  should  be 
voluntary  but  rather  that  it  should  be  a 
prerequisite  for  entry  into  the  dental  field. 
The  only  acceptable  reason  for  not  being 
vaccinated  would  be  a  medical  condition(s) 
contraindicating  its  u||.  (Ex.  20-665). 

The  ADA  also  commented  that  they  did 
not  believe  "that  the  employer  should 
have  to  pay  for  the  cost  of  the  vaccine 
for  his  employees {Ex.  20-665). 

After  reviewing  the  record,  and 
considering  all  the  above  comments 
OSHA  concludes  that  a  voluntary 
vaccination  program  is  the  best 
approach  to  foster  greater  employee 
cooperation  and  trust  in  the  system. 
While  the  Agency  may  have  the  legal 
authority  to  require  vaccinations  as  part 
of  the  standard,  it  recognizes  that 
voluntary  participation  by  employees 
enhances  compliance  while  respecting 
individuals'  beliefs  and  rights  to  privacy. 
Accordingly,  OSHA  has  chosen  to 
require  employers  to  offer  Hepatitis  B 
vaccination,  but  to  make  participation  in 
the  program  voluntary. 

Many  commenters  disagreed  with  the 
proposed  rule's  stipulation  that 
Hepatitis  B  vaccination  be  based  on  an 
average  monthly  exposure.  NIOSH 
stated  that  "HBV  immunization  should 
be  offered  to  all  workers  whose  jobs 
involve  participation  in  tasks  or 
activities  with  exposure  to  blood  or 
other  body  fluids  in  which  universal 
precautions  apply.  A  time-dependent 
criterion,  such  as  once  per  month 
exposure  as  proposed,  invites  disputes 
over  actual  frequency  of  exposure"  (Tr. 
9/14/89,  p.  32).  AFSCME  felt  "this 
arbitrary  cut-off  would  allow  too  many 
workers  to  fall  through  the  cracks"  (Ex. 


297).  The  National  Association  of 
Children's  Hospitals  and  Related 
Institutions,  Inc.,  commented  that  "HBV 
vaccination  might  be  offered  to  all 
hospital  employees  with  the  potential 
for  exposure,  without  linking  it  to  a 
number  of  projected  exposures"  (Ex.  20- 
1003).  The  National  Foundation  for 
Infectious  Diseases  agreed  that  the 
employer  should  "make  available 
Hepatitis  B  vaccine  to  all  employees 
who  have  occupational  exposure"  and 
that  the  once  per  month  criterion  should 
be  omitted  (Tr.  12/19/89,  p.  929).  Local 
1199,  the  Drug,  Hospital  and  Health  Care 
Employees  Union,  stated  that  the 
"vaccine  should  be  offered  to  all     ] 
employees  who  risk  occupational 
exposure  to  blood  and  body  fluids,  not 
just  those  exposed  once  a  month  or. 
more"  and  SEIU  stated  that  the  rule 
should  "require  free  hepatitis  B 
vaccination  for  all  workers  with 
potential  exposure,  not  just  workers 
with  monthly  exposure"  (Tr.  11/14/89,  p, 
378;  Ex.  299).  In  concurrence  with  these 
comments,  the  final  rule  deletes 
references  to  specific  numbers  of 
exposures  and  requires  that  Hepatitis  B 
vaccination  be  made  available  to  all 
employees  who  have  occupational 
exposure. 

The  issue  of  non-standard  routes  of 
Hepatitis  B  vaccination  administration 
was  discussed  by  some  commenters. 
AFSCME  stated  that  "any  non-standard 
administration  of  the  vaccine  to 

'  employees  should  be  prohibited  by 
OSHA"  (Ex.  297).  In  their  comments. 
CDC/NIOSH  restated  the  current 
guidelines  that  recommend  that  the 
vaccine  be  administered  in  the  deltoid 
muscle  at  the  specified  doses  and 
schedule  (Ex.  298).  CDC  guidelines 
dated  February  9. 1990  state: 

The  immunogenicity  of  a  series  of  three 
low  doses  (.1  standard  dose)  of  plasma- 
derived  hepatitis  B  vaccine  administered  by 
the  intradermal  route  has  been  assessed  in 
several  studies.  The  largest  studies  of  adults 
show  lower  rates  of  developing  adequate 
antibody  (80%-90%)  and  twofold  to  fourfold 
lower  antibody  titers  than  with  intramuscular 
vaccination  with  recommended  doses.  Data 
on  immunogenicity  of  low  doses  of 
recombinant  vaccines  given  intradermally 
are  limited.  At  this  lime,  intradermal 
vaccination  of  adults  using  low  doses  of 
vaccine  should  be  done  only  under  research 
protocol,  with  appropriate  informed  consent 
and  with  postvaccination  testing  to  identify 
persons  with  inadequate  response  who  would 
be  eligible  for  revaccination.  Intradermal 
vaccination  is  not  recommended  for  infants 
or  children  (Ex.  286G.  MMWR.  1990;39|No. 
RR-2|:12). 

Thus  the  abova  USPHS  guidelines, 
which  are  current  at  the  time  of 
publication  of  this  standard,  state  that 
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the  intradermal  inoculation  of  0.1  of  the 
normal  dose  of  the  Hepatitis  B  vaccine 
xan  be  done  only  as  a  research  protocol 
with  informed  consent  and 
postvaccination  testing.  Employees 
therefore  cannot  be  compelled  to 
participate  in  a  low  dose  intradermal 
program  in  order  to  receive  the  vaccine, 
anobSHA requires  employers  to  make 
available  Hepatitis  B  vaccination 
through  the  standard  routes  of 
administration  as  recommended  in 
USPHS  guidelines. 

The  second  part  of  paragraph  (f){2)(i) 
indicates  that  Hepatitis  B  vaccination 
need  not  be  made  available  to 
employees  who  have  previously 
received  the  complete  Hepatitis  B 
vaccination  series,  who  have  antibody 
testing  revealing  immunity,  or  who  have 
medical  contraindications  for  the 
vaccine.  Decisions  on  postvaccination 
testing  are  to  be  made  in  accordance 
with  CDC  guidelines  current  at  the  time 
of  evaluation.  Current  CDC  guidelines, 
at  the  time  of  this  rule  publication,  do 
not  routinely  recommend  testing  for 
Hepatitis  B  immunity  after  vaccination, 
but  do  consider  postvaccination  testing 
for  persons  at  occupational  risk  who 
may  have  needle-stick  exposures 
necessitating  post-exposure  prophylaxis 
(Ex.  286G). 

Paragraph  (f)(2)(ii)  states  that  the 
employer  shall  not  make  participation  in 
a  prescreening  program  a  prerequisite 
for  receiving  Hepatitis  B  vaccination. 
OSHA  had  proposed  that  Hepatitis  B 
prescreening.  that  is,  prescreening  of  an 
individual's  antibody  status  to 
determine  whether  there  had  been 
previous  exposure  to  either  the  hepatitis 
vaccine  or  virus,  be  made  available  to 
an  employee  who  desired  such  testing 
prior  to  deciding  whether  to  receive 
Hepatitis  B  vaccination.  Dr.  Klees,  of  the 
Albert  Einstein  Medical  Center,  stated 
that  "mandating  prescreening  prior  to 
vaccination,  allowing  employee  choice, 
is  admirable  "  (Ex.  20-838).  However, 
most  commenters  felt  that  there  should 
be  no  requirement  for  such  prescreening 
programs.  The  Greater  Omaha  Area 
Association  for  Practitioners  in  Infection 
Control  stated  that  "the  need  for  HBV 
antibody  testing,  if  requested  by  the 
employee  (prior  to  Hepatitis  B 
vaccination),  is  questionable.  This  could 
be  very  costly  with  no  efficacy  to 
support  it"  (Ex.  20-^3).  The  American 
Association  of  Dental  Schools  suggested 
"that  OSHA  eliminate  this  proposed 
requirement.  This  would  not  prevent 
employers  from  offering  this  service  as 
they  see  fit"  (Ex.  20-876).  Stanford 
University  Hospital  stated  that  "offering 
HBV  antibody  testing  on  a  routine  basis 
to  employees  prior  to  receiving  the 


vaccine  is  costly.  If  may  be 
advantageous  to  offer  the  antibody 
testing  to  employees  with  a  history  of 
hepatitis  or  from  high  risk  groups  as 
defined  by  Centers  for  Disease  Control" 
(Ex.  20-984).  The  final  rule  contains  no 
requirement  for  Hepatitis  B  vaccination 
prescreening.  However,  OSHA 
acknowledges  the  merit  of  many  of  the 
conoments  concerning  the  possible 
usefulness  of  a  pre-screening  program  in 
certain  situations  and  will  not  prohibit 
employers  from  offering  pre-screening 
programs  if  they  so  desire. 

CDC  has  stated  that  prevaccination 
screening  is  usually  only  cost-effective  if 
both  the  cost  of  the  vaccine  and  the 
Hepatitis  B  immune  prevalence  is  high 
(Ex.  28eC).  If  an  employer  feels  that 
employee  prescreening  is  cost-effective, 
prevaccination  testing  may  be  made 
available  to  employees,  on  a  voluntary 
basis,  at  no  cost  to  the  employee. 
However,  the  prescreening  program 
shall  not  be  a  prerequisite  for  receiving 
Hepatitis  B  vaccination,  so  that  an 
employee  has  the  option  to  decline 
prevaccination  testing  and  yet  accept 
Hepatitis  B  vaccination.  This  provision 
is  also  consistent  with  OSHA's  desi^  to 
encourage  a  high  percentage  of  \ 

voluntary  employee  vaccination  by 
making  ^e  vaccination  process  as 
simple  as  is  medically  possible. 

The  prescreening  program  in  section 
(f)(2)(ii)  is  not  a  screen  for  medical 
indications  or  contraindications  to 
receiving  the  Hepatitis  B  vaccine.  A 
determination  by  a  healthcare 
professional  regarding  indications  and 
contraindications  before  receiving 
Hepatitis  B  vaccination  is  an  absolute 
prerequisite  for  Hepatitis  B  vaccination, 
and  a  healthcare  professional's  written 
opinion  on  indications  and 
contraindications  for  Hepatitis  B 
vaccination  is  required  per  section 
(f)(5)(i). 

Paragraph  {f)(2){iii)  requires  an 
employer  to  make  the  Hepatitis  B 
vaccination  available  to  an  employee 
who  initially  declines  vaccination,  but 
later  decides  to  accept  the  vaccination. 
In  this  case,  the  vaccination  is  still 
provided  by  the  employer  at  no  cost  to 
the  employee  and  according  to  the  other 
conditions  of  paragraph  (f)(l)(ii).  This 
provision  assures  that  employees  who 
are  initially  reluctant  to  accept 
vaccination  but  who  later  change  their 
minds  as  the  result  of  information  or 
experience  are  accorded  the  opportunity 
to  receive  vaccination.  The  signing  of  a 
waiver  by  the  employee  does  not  relieve 
the  employer  of  the  requirement  to 
provide  Hepatitis  B  vaccination  at  a 
later  date  and  at  no  cost  if  the  employee 
requests  vaccination.  This  is  consistent 


with  OSHA's  goal  of  encouraging 
employees  to  be  vaccinated. 

Paragraph  (f)(2)(iv)  states  that  the 
employer  shall  assure  that  employees 
who  decline  to  accept  hepatitis  B 
vaccination  offered  by  the  employer  sign 
the  statement  in  appendix  A.  "The 
statement  is  as  follows: 

I  understand  that  due  to  my  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  I  may  be  at  risk  of 
acquiring  hepatitis  B  virus  (HBV)  infection.  I 
have  been  given  the  opportunity  to  be 
vaccinated  with  hepatitis  B  vaccine,  at  no 
charge  to  myself.  However,  I  decline  hepatitis 
B  vaccination  at  this  time.  I  understand  that 
by  declining  this  vaccine,  I  continue  to  be  at 
risk  of  acquiring  hepatitis  B.  a  serious 
disease.  If  in  the  future  I  continue  to  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  and  I  want  to 
be  vaccinated  with  hepatitis  B  vaccine,  I  can 
receive  the  vaccination  series  at  no  charge  to 
me. 

The  purpose  of  requiring  employees  to 
sign  a  declination  is  to  encourage 
greater  participation  in  the  vaccination 
program  by  reiterating  that  an  employee 
decUning  the  hepatitis  B  vaccination 
remains  at  risk  of  acquiring  hepatitis  B. 
To  augment  employee  understanding  of 
the  declination  they  are  signing,  OSHA 
requires  per  paragraph  (f)(2){i)  that 
employees  receive  the  training  specified 
in  paragraph  (g)(2)(vii)(I)  before  being 
offered  the  hepatitis  B  vaccine.  The 
employer  will  benefit  from  signed 
declinations  by  being  able  to  easily 
determine  who  is  not  vaccinated  so  that 
resources  can  be  directed  toward 
improving  the  acceptance  rate  of  the 
vaccination  program.  Moreover,  having 
signed  declinations  should  enable 
compliance  officers  to  more  easily 
enforce  the  standard  requirements 
regarding  training  and  vaccination.  Such 
written  declination  of  the  hepatitis  B 
vaccine  has  been  recommended  by  the 
Association  of  Operating  Room  Nurses 
and  the  American  Nurses'  Association, 
who  stated,  "ff  health  care  workers 
decline  the  vaccine,  it  should  be  in 
writing"  (Tr.  9/20/89,  p.  89). 

In  accordance  with  section  4{b)(4}  of 
the  OSH  Act  the  statement  of 
declination  of  hepatitis  B  vaccination  is 
not  intended  to  supersede  or  in  any 
manner  affect  any  workmen's 
compensation  law  or  to  enlarge  or 
diminish  or  affect  in  any  other  manner 
the  common  law  or  statutory  rights, 
duties,  or  liabilities  of  employers  and 
employees  under  any  law  with  respect 
to  injuries,  diseases,  or  death  of 
employees  arising  out  of,  or  in  the 
course  of,  employment 

Future  hepatitis  B  vaccination  routine 
booster  doses  are  discussed  in 
paragraph  (f)(2)(v)  and  shall  be  made 
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with  OSHA's  goal  of  encouraging 
employees  to  be  vaccinated. 

Paragraph  (f)(2)(iv)  states  that  the 
employer  shall  assure  that  employees 
who  decline  to  accept  hepatitis  B 
vaccination  offered  by  the  employer  sign 
the  statement  in  appendix  A.  The 
statement  is  as  follows: 

I  understand  that  due  to  my  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  I  may  be  at  risk  of 
acquiring  hepatitis  B  virus  (HBV)  infection.  1 
have  been  given  the  opportunity  to  be 
vaccinated  with  hepatitis  B  vaccine,  at  no 
charge  to  myself.  However,  I  decline  hepatitis 
B  vaccination  at  this  time.  I  understand  that 
by  declining  this  vaccine,  I  continue  to  be  at 
risk  of  acquiring  hepatitis  B,  a  serious 
disease.  If  in  the  future  I  continue  to  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  and  I  want  to 
be  vaccinated  with  hepatitis  B  vaccine,  I  can 
receive  the  vaccination  series  at  no  charge  to 
me. 

The  purpose  of  requiring  employees  to 
sign  a  declination  is  to  encourage 
greater  participation  in  the  vaccination 
program  by  reiterating  that  an  employee 
declining  the  hepatitis  B  vaccination 
remains  at  risk  of  acquiring  hepatitis  B. 
To  augment  employee  understanding  of 
the  declination  they  are  signing,  OSHA 
requires  per  paragraph  (f)(2)(i)  that 
employees  receive  the  training  specified 
in  paragraph  (g)(2)(vii)(I)  before  being 
offered  the  hepatitis  B  vaccine.  The 
employer  will  benefit  bom  signed 
declinations  by  being  able  to  easily 
determine  who  is  not  vaccinated  so  that 
resources  can  be  directed  toward 
improving  the  acceptance  rate  of  the 
vaccination  program.  Moreover,  having 
signed  declinations  should  enable 
compliance  officers  to  more  easily 
enforce  the  standard  requirements 
regarding  training  and  vaccination.  Such 
written  declination  of  the  hepatitis  B 
vaccine  has  been  recommended  by  the 
Association  of  Operating  Room  Nurses 
and  the  American  Nurses'  Association, 
who  stated.  "If  health  care  workers 
decline  the  vaccine,  it  should  be  in 
writing"  (Tr.  9/20/89,  p.  89). 

In  accordance  with  section  4(b)(4)  of 
the  OSH  Act.  the  statement  of 
declination  of  hepatitis  B  vaccination  is 
not  intended  to  supersede  or  in  any 
manner  affect  any  workmen's 
compensation  law  or  to  enlarge  or 
diminish  or  affect  in  any  other  manner 
the  common  law  or  statutory  rights, 
duties,  or  liabilities  of  employers  and 
employees  under  any  law  with  respect 
to  injuries,  diseases,  or  death  of 
employees  arising  out  of,  or  in  the 
course  of,  employment 

Future  hepatitis  B  vaccination  routine 
booster  doses  are  discussed  in 
paragraph  (f)(2)(v)  and  shall  be  made 


available  if  recommended  by  USPHS  at 
a  future  date.  Since  the  plasma-derived 
Hepatitis  B  vaccine  has  been  available 
in  the  United  States  only  since  1982, 
with  recombinant  DNA  Hepatitis  B 
vaccines  licensed  in  1986,  future  follow- 
up  of  vaccinees  may  demonstrate  that 
Hepatitis  B  antibody  levels  fall  to  a  level 
at  which  they  are  no  longer  protective.  If 
a  routine  booster  dose  or  doses  is 
recommended  in  the  future  to  help 
elevate  Hepatitis  B  antibody  levels,  it 
shall  be  provided  per  the  requirements 
of  paragraph  (n(l)(ii).  USPHS 
recommendations  current  at  publication 
of  this  rule  state  "that  up  to  50%  of  adult 
vaccinees  who  respond  adequately  to 
vaccine  may  have  low  or  undetectable 
antibody  levels  by  7  years  after 
vaccination",  "for  adults  and  children 
with  normal  immune  status,  booster 
doses  are  not  routinely  recommended 
within  7  years  after  vaccination",  and 
that  "the  possible  need  for  booster 
doses  after  longer  intervals  will  be 
assessed  as  additional  information 
becomes  available"  (Ex.  286G).  If  future 
USPHS  recommendations  advise  routine 
prophylactic  Hepatitis  B  vaccination 
booster  doses  in  previously  vaccinated 
employees  who,  after  time,  have  low  or 
undetectable  antibody  levels,  the 
employer  will  be  responsible  for 
providing  those  booster  doses.  In 
accordance  with  the  February  9, 1990, 
USPHS  guidelines,  for  exposure 
incidents  where  the  previously 
vaccinated  employee's  post-exposure 
evaluation  shows  no  detectable 
Hepatitis  B  antibodies  and  the  source 
individual  is  found  to  be  infected  with 
Hepatitis  B,  a  Hepatitis  B  vaccine 
booster  dose  is  recommended  (Ex. 
286G).  Responsibility  for  the  latter  case 
of  booster  dose  revaccination  is 
delegated  to  the  employer  under  the 
post-exposure  prophylaxis  reference  in 
(HOKiv). 

(3)  Post-Exposure  Evaluation  and 
Follow-up 

Paragraph  (f)(3)  states  that  the 
employer,  following  a  report  of  an 
exposure  incident,  shall  make 
immediately  available  to  the  exposed 
employee  a  confidential  medical 
evaluation  and  follow-up.  Per  paragraph 
(f)(l)(ii),  post-exposure  evaluation  and 
follow-up  will  be:  (A)  Made  available  at 
no  cost  to  the  employee,  (B)  made 
available  at  a  reasonable  time  and 
place,  (C)  performed  by  or  under  the 
supervision  of  a  licensed  physician  or 
another  appropriately  trained  and 
licensed  healthcare  professional,  and 
(D)  provided  according  to  USPHS 
recommendations  current  at  the  time  of 
evaluation.  Post-exposure  medical 
evaluations  have  been  recommended  by 


NIH/CDC,  NIOSH.  the  National 
Committee  for  Clinical  Laboratory 
Standards  (NCCLS),  the  American 
Hospital  Association  (AHA),  AAOHN, 
and  AFSCME.  The  American  Dental 
Association  (ADA)  has  stated  in  their 
ANPR  comment  that  CDC  guidelines 
should  be  followed  (Exs.  11-187;  11-159; 
6-75;  6-153;  11-358;  11-157;  11-43). 

The  adverb  "immediately"  is  used  in 
this  paragraph  to  re-emphasize  the 
importance  of  prompt  medical 
evaluation  and  prophylaxis.  Some  post- 
exposure Hepatitis  B  prophylactic 
measures  should  be  given  as  soon  as 
possible  after  exposure  as  their  value 
beyond  seven  days  after  exposure  is 
unclear,  and  HIV  prophylaxis,  if 
recommended  in  the  future,  may  need  to 
be  accomplished  within  the  first  few 
hours  after  M  incident  (Ex.  288G, 
MMWR.  1990;  39[No.  RR-2]:19). 
Timeliness  is  therefore  an  important 
factor  in  effective  medical  prophylaxis 
and  treatment  of  bloodbome  pathogens. 

The  word  "confidential"  is  included  in 
this  paragraph  as  numerous  commenters 
discussed  the  importance  of 
confidentiality  during  post-exposure 
evaluation  and  follow-up.  AFSCME 
stated  that  "it  is  very  important  to 
protect  confidentiality,  because  it  is 
important  to  encourage  workers  to 
report  all  exposure  incidents."  The 
American  Asspciation  of  Forensic 
Dentists  noted  that  records  of 
"treatment  have  a  high  probability  of 
not  being  kept  confidential  because  of 
access  by  non-medical  office 
personnel",  and  the  ADA  commented 
that  "the  fear  of  breaching 
confidentiahty  in  the  dental  office  will 
be  a  real  disincentive  to  the  reporting  of 
exposure  incidents"  (Exs.  20-985:  20- 
109;  20-655).  The  American  Psychiatric 
Association  (APA)  stated  that  they  view 
"the  maintenance  of  strict 
confidentiality  as  the  cornerstone  to 
viable  procedures  for  workplace 
exposures",  that  employees  should  be 
told  of  "the  exact  limits  of 
confidentiality",  and  that  "it  is  critical 
that  employees  have  some  guarantee 
that  confidentiality  limits  cannot  be 
changed  at  a  later  date"  (Tr.  1/9/90.  p. 
24).  The  ANA  stated  that  "reporting 
procedures  must  be  convenient  and 
afford  privacy  and  confidentiality  so 
that  employees  are  not  discouraged  from 
reporting  such  exposures"  and  Local 
1199  commented  that  "protection  of 
anonymity  would  encourage  employees 
to  seek  testing"  (Trs.  9/20/89,  pp.  78,  79; 
11/14/89,  p.  37).  OSHA  believes  that  all 
medical  evaluations  and  follow-up, 
including  the  maintenance  of  required 
medical  records,  must  be  done  in  a 
manner  that  protects  the  confidentiality 


of  the  employee's  identity  and  test 
results. 

As  a  minimum,  paragraph  (f)(3] 
requires  a  post-exposure  evaluation  and 
follow-up  to  include  the  following 
elements: 

(i)  Documentation  of  the  route(8)  of 
exposure,  and  the  circumstances  under 
which  an  exposure  incident  occurred; 

(ii)  Identification  and  documentation 
of  the  source  indi\'idual; 

(iii)  Collection  and  testing  of  blood  for 
HBV  and  HTV  serological  status; 

(iv)  Post-exposure  prophylaxis  when 
medically  indicated,  as  recommended 
by  USPHS;  j    | 

(v)  Counseling;  and 

(vi)  Evaluation  of  reported  illnesses. 

Paragraph  (f)(3)(i)  requires  the  route(s) 
of  exposure  and  the  circumstances 
under  which  an  exposure  incident 
occurred  to  be  documented.  This 
documentation  allows  the  employer  to 
receive  feedback  regarding  the 
circumstances  of  employee  exposures, 
and  the  information  collected  can  then 
be  used  to  focus  efforts  on  decreasing  or 
eliminating  specific  circumstances  or 
routes  of  exposures  (e.g.,  exposure 
incident  documentation  may  show  that 
protective  equipment  is  not  being  used 
because  it  is  uncomfortable  and  the 
employer  could  then  provide  protective 
equipment  that  is  more  acceptable  to 
and  more  likely  to  be  used  by 
employees,  or  training  efforts  could  be 
increased  on  certain  procedures  which 
seem  to  be  associated  with  exposure 
incidents).  Both  NIH/CDC  and  NCCLS 
recommended  that  institutions  develop 
and  maintain  post-exposure 
documentation  (Exs.  11-159;  6-312). 
Such  determination  and  documentation 
of  exposure  incidents  and  circumstances 
has  also  been  recommended  by  the 
American  Blood  Resources  Association 
(ABRA)  (Ex.  11-71).  among  others. 

Identification  and  documentation  of 
the  source  individual  involved  in  an 
^  exposure  incident  is  required  by 
'  paragraph  (f)(3)(ii),  unless  the  employer 
can  establish  that  identification  is 
infeasible  or  prohibited  by  state  or  local 
law.  Incidents  involving  unmarked 
sharps,  or  blood  samples  which  may  not 
have  been  properly  labeled  may  make 
identification  and  documentation  of  the  ' 
source  individual  infeasible  or  even 
impossible.  It  is  the  responsibility  of  the 
employer  to  establish  the  identification  [ 
of  the  source  individual  or  that  such 
identification  is  infeasible  or  prohibited 
by  state  or  local  law. 

Paragraph  (f)(3)(ii)(A)  states  that  the 
source  individual's  blood  shall  be  tested 
as  soon  as  feasible  and  after  consent  is 
obtained  in  order  to  determine  HBV  and 
HIV  infectivity.  Testing  for  a  source 
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individual's  infectious  status  provides 
exposed  employees  with  information 
that  will  assist  them  in  decisions 
regarding  testing  of  their  own  blood, 
complying  with  other  elements  of  post- 
exposure management,  and  using 
precautions  to  prevent  transmission  to 
theiA^exual  partners  or.  in  the  case  of 
pregnancy,  to  their  fetuses.  In  addition, 
such  testing  assists  the  healthcare 
professional  in  deciding  on  appropriate 
follow-up.  The  American  Red  Cross  has 
recommended  that  "every  attempt  must 
be  made  to  evaluate  the  infectivity  of 
the  implicated  material  by  appropriate 
serologic  testing"  (Ex.  11-280).  The 
Service  Employees  International  Union 
(SEIU)  stated  that  it  is  the  right  of 
workers  to  know  the  HBV  and  HIV 
status  of  individuals  if  exposed  to  their 
blood  or  body  fluids  (Ex.  11-161). 
The  statement  that  the  source 
individuals  blood  will  be  tested  "as 
soon  as  feasible"  is  used  instead  of  "as 
soon  as  possible",  which  connotes 
extreme  immediacy  in  medical 
environments.  While  OSHA  does  not 
expect  life-threatening  procedures  to  be 
stopped  or  delayed  in  order  to  obtain 
testing  of  a  source  individual,  to  be 
effective  the  tests  must  be  done  in  a 
timely  fashion  and,  therefore,  testing  "as 
soon  as  feasible"  is  required.  The  need 
to  obtain  the  consent  of  the  source 
individual  prior  to  testing  has  been 
recognized.  Numerous  organizations  and 
associations,  including  CDC,  NIOSH. 
AAOHN.  NCCLS.  and  AHA  support 
testing  of  source  individuals  only  after 
obtaining  consent  of  such  individuals 
(Exs.  6-153;  11-187. 11-358: 11-159:  6- 
75).  Many  commenters  concurred  with 
the  proposed  rule's  requirement  for 
obtaining  the  source  individual's 
consent.  Dr.  McBeath  of  the  American 
Public  Health  Association  "supports 
OSHA's  position  in  obtaining  the 
patient's  consent  before  collection  and 
testing  of  source  patient's  blood"  (Ex. 
20-1248).  NIOSH  slated  that  "any  testing 
program  must  have  effective  provisions 
to  address  the  necessity  of  informed 
consent  and  confidentiality"  (Ex.  11- 
187).  Consistent  with  the  opinion 
expressed  by  the  CDC  and  the  majority 
of  commenters,  OSHA  believes  that 
testing  of  source  individuals  following 
an  employee  exposure  incident  should 
be  accomplished  after  consent  is 
obtained  from  the  source  individual. 

It  is  to  be  expected  that  some 
individuals  will  not  consent  to  testing, 
and  OSHA  does  not  expect  the 
employer  to  test  source  individuals 
against  their  wishes.  OSHA  recognizes 
that  it  is  the  employer's  responsibility  to 
arrange  for  testing  of  the  source 
individual,  and  that  employers  must 


make  good  faith  efforts  to  both  identify 
and  obtain  consent  from  the  source 
individual.  Paragraph  (f)(3)(ii)(A)  further 
states  that  if  consent  is  not  obtained 
from  the  source  individual,  the  employer 
shall  establish  that  legally  required 
consent  cannot  be  obtained.  In  those 
states  where  the  source  individual's 
consent  is  not  required  by  law,  the 
source  individual's  blood,  if  available, 
shall  be  tested  and  the  results 
documented.  The  condition,  "if 
available",  applies  to  blood  samples 
that  have  been  drawn  from  source 
individuals  for  other  testing,  and  OSHA 
does  not  expect  post-exposure  re- 
drawing of  the  source  individual's  blood 
specifically  for  HBV  and  HIV  infectivity 
testing  to  be  performed  without 
obtaining  the  source  individual's 
consent. 

Paragraph  (f)(3)(ii)(B)  states  that  when 
the  source  individual  is  already  known 
to  be  infected  with  HBV  or  HIV.  testing 
for  the  source  individual's  known 
infectious  status  need  not  be  repeated. 
If.  for  example,  the  source  individual  is 
known  by  previous  or  current  medical 
evaluations  to  already  be  infected  with 
HIV,  and  is  therefore  considered  to  be 
infectious,  there  is  no  need  to  repeat 
testing  for  HIV  infectiousness.  OSHA 
acknowledges  that  there  are  various 
routinely  accepted  antibody  and  antigen 
tests  for  HBV.  and  antibody  tests  for 
HIV.  with  the  possibility  of  routinely 
accepted  HIV  antigen  tests  being 
available  in  the  future.  The  specific 
requirements  for  source  individual 
testing  shall  be  determined  by  the 
employee's  healthcare  professional,  in 
accordance  with  USPHS  guidelines.  If 
the  employee's  healthcare  professional 
determines  that  adequate  medical 
information  about  the  source 
individual's  infectious  status  is  already 
known,  testing  for  the  source 
individual's  known  infectious  status 
need  not  be  repeated. 

The  first  half  of  paragraph  (f)(3)(ii)(C) 
states  that  results  of  the  source 
individual's  testing  shall  be  made 
available  to  the  exposed  employee. 
Although  the  healthcare  professional 
acts  as  an  agent  of  the  employer,  the 
employer  does  not  have  a  right  to  know 
the  results  of  source  individual  or 
exposed  employee  testing.  Paragraph 
(f)(3)  states  that  the  employer  shall 
make  available  to  the  exposed  employee 
a  confidential  medical  evaluation  and 
[reference  paragraph  (0(3)(ii)(C)]  results 
of  the  source  individual's  testing  shall 
be  made  available  to  the  exposed 
employee.  This  paragraph  does  not  give 
the  employer  authority  to  be  informed  of 
the  results  of  source  individual's  or 
exposed  employee's  testing.  OSHA 


realizes  that  the  boundaries  of  employer 
and  healthcare  professional  may  be 
blurred  in  a  medical  setting  where,  for 
example,  a  physician  is  both  the 
employer  and  evaluating  healthcare 
professional,  and  that  issues  of  consent 
and  confidentiality  are  extremely 
important  in  encouraging  employee 
participation  in  post-exposure  incident 
evaluations. 

The  second  half  of  paragraph 
(f)(3)(ii)(C)  states  that  exposed 
employees  shall  be  informed  of 
applicable  laws  and  regulations 
concerning  disclosure  of  the  identity  and 
infectious  status  of  the  source 
individual.  Dr.  Kantor  of  San  Francisco 
General  Hospital  commented  that  "the 
standard  should  recommend  a 
procedure  to  protect  the  confidentiality" 
of  the  source  patient's  HIV  status,  and 
that  "this  group  of  sero-positive  people 
have  regularly  suffered  negative 
consequences  as  a  result  of  lack  of 
privacy  of  this  information"  (Ex.  20- 
1029).  Dr.  Woodard  agreed  that  the 
source  individual  "has  the  right  to 
expect  that  the  results  of  the  test  shall 
remain  confidential"  (Ex.  20-909).  OSHA 
concurs  with  this  concern  related  to 
medical  information,  but  defers 
guidance  to  applicable  state  and  federal 
laws  and  regulations  that  specifically 
cover  medical  privacy  and 
confidentiality. 

Paragraph  (f)(3)(iii)  states  that  it  is  the 
employer's  responsibility,  follovying  an 
exposure  incident,  to  make  available  to 
an  exposed  employee  collection  and 
testing  of  blood  for  HBV  and  HIV 
serological  status.  Blood  from  an 
exposed  employee  is  to  be  collected  as 
soon  as  feasible  after  the  exposure 
incident  and  tested  after  consent  is 
obtained  for  determination  of  HBV  and 
HIV  status.  By  offering  serological 
testing  after  an  exposure  incident,  the 
employer  assures  that  the  employee  has 
the  opportunity  to  have  baseline  testing 
which  can  be  compared  to  future  test 
results  in  order  to  determine  if  an 
infection  resulted  from  an  occupational 
exposure.  The  offering  to  exposed, 
employees  of  voluntary  blood  collection 
and  testing  has  been  recommended  by 
NIOSH.  the  Hospital  Association  of 
Greater  Des  Moines.  AAOHN.  NCCLS. 
ABRA,  and  SEIU  (Exs.  11-187;  11-23: 11- 
358: 11-159;  11-71;  11-161).  Since  post- 
exposure testing  and  prophylaxis  is  a 
rapidly  changing  and  developing  field,  it 
must  be,  per  paragraph  {f)(l)(ii)lD). 
provided  according  to  recommendations 
of  the  U.S.  Public  Health  Service  current 
at  the  time  post-exposure  testing  and 
prophylaxis  take  place. 

Paragraph  (f)(3)(iii)(A)  states  that  the 
exposed  employee's  blood  shall  be 
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realizes  that  the  boundaries  of  employer 
and  healthcare  professional  may  be 
blurred  in  a  medical  setting  where,  for 
example,  a  physician  is  both  the 
employer  and  evaluating  healthcare 
professional,  and  that  issues  of  consent 
and  confidentiality  are  extremely 
important  in  encouraging  employee 
participation  in  post-exposure  incident 
evaluations. 

The  second  half  of  paragraph 
(f)(3)(ii)(C)  states  that  exposed 
employees  shall  be  informed  of 
applicable  laws  and  regulations 
concerning  disclosure  of  the  identity  and 
infectious  status  of  the  source 
individual.  Dr.  Kantor  of  San  Francisco 
General  Hospital  commented  that  "the 
standard  should  recommend  a 
procedure  to  protect  the  confidentiality" 
of  the  source  patient's  HIV  status,  and 
that  "this  group  of  sero-positive  people 
have  regularly  suffered  negative 
consequences  as  a  result  of  lack  of 
privacy  of  this  information"  (Ex.  20- 
1029).  Dr.  Woodard  agreed  that  the 
source  individual  "has  the  right  to 
expect  that  the  results  of  the  test  shall 
remain  confidential"  (Ex.  20-909).  OSHA 
concurs  with  this  concern  related  to 
medical  information,  but  defers 
guidance  to  applicable  state  and  federal 
laws  and  regulations  that  specifically 
cover  medical  privacy  and 
confidentiality. 

Paragraph  (f)(3){iii)  states  that  it  is  the 
employer's  responsibility,  following  an 
exposure  incident,  to  make  available  to 
an  exposed  employee  collection  and 
testing  of  blood  for  HBV  and  HIV 
serological  status.  Blood  from  an 
exposed  employee  is  to  be  collected  as 
soon  as  feasible  after  the  exposure 
incident  and  tested  after  consent  is 
obtained  for  determination  of  HBV  and 
HIV  status.  By  offering  serological 
testing  after  an  exposure  incident,  the 
employer  assures  that  the  employee  has 
the  opportunity  to  have  baseline  testing 
which  can  be  compared  to  future  test 
results  in  order  to  determine  if  an 
infection  resulted  from  an  occupational 
exposure.  The  offering  to  exposed, 
employees  of  voluntary  blood  collection 
and  testing  has  been  recommended  by 
NIOSH.  the  Hospital  Association  of 
Greater  Des  Moines.  AAOHN,  NCCLS, 
ABRA,  and  SEIU  (Exs.  11-187;  11-23: 11- 
358: 11-159;  11-71;  11-161).  Since  post- 
exposure testing  and  prophylaxis  is  a 
rapidly  changing  and  developing  field,  it 
must  be,  per  paragraph  (f)(l)(ii)(D), 
provided  according  to  recommendations 
of  the  U.S.  Public  Health  Service  current 
at  the  time  post-exposure  testing  and 
prophylaxis  take  place. 

Paragraph  (f)(3)(iii)(A)  states  that  the 
exposed  employee's  blood  shall  be 


collected  as  soon  as  feasible  and  after 
consent  is  obtained  and  tested  for  HBV 
and  HIV  serological  status  as  soon  as 
feasible  and  after  consent  is  obtained. 
As  with  consent  and  source  individual 
testing,  commenters  also  felt  consent 
was  necessary  before  testing  the 
exposed  employee.  The  APA  stated  that 
"testing  should  require  the  informed 
consent  of  the  employee.  Informed 
consent  should  include  at  least  the 
following  information:  (1)  the  nature  of 
the  test  to  be  performed,  (2)  the  benefits 
and  risks  of  testing,  (3)  alternatives 
including  the  benefits  and  risks  of  such 
alternatives  and,  (4)  the  exact  limits  of 
confidentiality"  (Tr.  1/9/90,  pp.  22,  23). 
■  Paragraph  (0(3)(iii)(B)  states  that  if  an 
exposed  employee  consents  to  baseline 
blood  collection  after  an  exposure 
incident,  but  does  not  give  cons/ent  at 
that  time  for  HIV  serologic  testing,  the 
sample  shall  be  preserved  foi^at  least  90 
days.  In  some  cases,  baseline  HBV 
testing  may  be  indicated  and  drawn 
without  problem,  but  the  exposed 
employee,  secondary  to  concerns  about 
confidentiality,  employment,  prejudice, 
or  lack  of  medical  information,  may 
worry  about  consenting  to  baseline  HIV 
testing.  If,  possibly  after  counseling, 
education,  or  further  discussion,  and 
within  90  days  of  the  exposure  incident, 
the  employee  elects  to  have  the  baseline 
sample  tested,  such  testing  will  be  done 
as  soon  as  feasible.  Mr.  Schmidt,  of  the 
Service  Master  Company,  commented 
that  "permitting  the  employee  the  option 
of  having  blood  tested  at  a  later  date 
should  increase  the  likelihood  that  they 
will  be  willing  to  participate  in  the  post- 
exposure follow-up  program.  By  giving 
the  employee  additional  time,  if  desired, 
to  make  a  decision,  there  is  an 
opportunity  for  the  employee  to  receive 
counseling  and  information  with  which 
to  make  an  informed  decision"  [Ex.  20- 
21).  OSHA  believes  that  it  is  of  great 
importance  for  employees  to  have  the 
opportimity  to  obtain  knowledge  about 
baseline  serologic  testing  after  exposure 
incidents,  and  that  this  provision  of 
opportunity  for  future  testing  rather  than 
a  demand  for  an  immediate  decision  by 
the  employee  will  encourage  employees 
to  consent  to  blood  collection  at  the  time 
of  exposure. 

The  proposed  rule  indicated  that 
actual  blood  testing  could  be  done  at  a 
later  date,  but  set  no  time  limits  on 
blood  storage.  The  American  Red  Cross 
has  recommended  in  an  ANPR  comment 
that  employee  blood  samples  be  held 
until  the  employee  requests  testing  and 
that  samples  not  testeid  be  held  for  at 
least  5  years  (Ex.  11-280).  Many 
commenters  believed  that  an  unlimited 
time  period  for  blood  storage  would 


burden  their  institutions.  The  Gettysburg 
Hospital  commented  that  "the  collection 
and  holding  of  an  employee  blood 
sample  for  an  unstated  period  of  time 
poses  a  very  real  storage  problem  for 
most  hospitals"  and  the  Association  for 
Practitioners  in  Infection  Control — 
Virginia  stated  that  "an  unspecified  time 
for  holding  blood  sample  from  exposed 
employees  is  logistically  difficult  from 
both  space-keeping  and  record-keeping 
perspectives '  (Exs.  20-182;  20-750).  The 
University  of  Virginia  Health  Sciences 
Center  commented  that  "because  of 
space  limitations",  employee  blood 
samples  should  "be  held  for  one  month" 
(Ex.  20-977).  CDC  has  stated.  'The 
worker  should  be  advised  to  report  and 
seek  medical  evaluation  for  any  acute 
febrile  illness  that  occurs  within  12 
weeks  after  the  exposure.  Such  an 
ilhiess,  particularly  one  characterized  by 
fever,  rash,  or  lymphadenopathy,  may 
be  indicative  of  recent  HIV  infection." 
CDC  has  further  stated  that  the  first  6- 
12  weeks  are  "when  most  infected 
persons  are  expected  to  seroconvert" 
(Ex.  15,  MMWR  1989;  38[No.  S-6):13). 
"The  final  rule  sets  a  minimum  time 
limitation  of  90  days  for  holding 
untested  baseline  blood  samples,  which 
includes  this  12  week  post-exposure 
period  when  an  acute  retroviral  illness 
may  develop  and  a^ords  the  employee 
the  opportunity  to  know  immediate  post- 
exposure HIV  status  even  if  consent  for 
HIV  testing  was  initially  withheld. 

Paragraph  (f)(3)(iv)  states  that  it  is  the 
employer's  responsibility,  following  an 
exposure  incident,  to  make  inmiediately 
available  to  the  exposed  employee  post- 
exposiu^  prophylaxis,  when  medically 
indicated,  as  recommended  by  the 
USPHS.  Post-exposure  prophylaxis  has 
been  recommended  by  CDC  and  NIOSH, 
and  a  number  of  other  organizations 
have  concurred  with  CDC 
recommendations  (Exs.  6-153;  20-634; 
11-280;  11-358;  11-181;  6-75;  11-71;  11- 
163;  11-159;  11-157).  Since  post-exposure 
prophylactic  measures  must  often  be 
accomplished  quickly  to  increase 
effectiveness,  it  is  imperative  that  such 
measures  be  accomplished  as  soon  as 
possible.  * 

Paragraph  (n(3){v)  stipulates  that  the 
employer,  following  an  exposure 
incident  shall  make  counseling 
immediately  available  to  the  exposed 
employee.  OSHA  believes  that 
counseling  of  exposed  employees  is  a 
vital  component  of  post-exposure 
follow-up  procedures  and  that 
counseling  concerning  infection  status, 
including  results  of  and  interpretation  of 
all  tests,  will  assist  the  employee  in 
understanding  the  potential  risk  of 
infection  and  in  making  decisions 


regarding  the  protection  of  personal 
contacts.  Post-exposure  counseling  has 
been  recommended  by  CDC  NIOSH, 
and  other  organizations  such  as  ARC 
AAOHN,  SEIU,  AHA.  ABRA,  AMA. 
NCCLS.  and  AFSCME  have  either 
directly  recommended  post-exposure 
counseling  or  concurred  with  CDC 
recommendations  (Exs.  6-153;  20-634; 
11-280: 11-358;  11-161:  6-75;  11-71;  11-    . 
163: 11-159;  11-157).  The  APA  stated 
that  counseling  should  "be  performed  by 
adequately  trained  professionals, 
including  psychiatrists"  and  that 
"psychiatric  follow-up  should  be  made 
available"  (Ex.  20-65). 

Paragraph  (f)(3)(vi)  requires  the 
employer,  following  an  exposure 
incident,  to  make  available  evaluation 
of  reported  illnesses.  This  provision 
assures  that  exposed  employees  will 
have  the  benefit  of  early  medical 
evaluation  of  such  illnesses  and  can 
accept  in  a  timely  manner  any  currently 
recommended  treatment  and 
prophylaxis.  Illness  reporting  provisions 
have  been  recommended  by  CDC  and 
ABRA,  and  other  organizations 
including  NIH,  AMA,  AAOHN,  and 
NCCLS  support  these  CDC 
recommendations  (Ex.  6-153;  11-71;  6- 
312;  11-163: 11-358: 11-159). 

(4)  Information  Provided  to  the 
Healthcare  Professional 

OSHA  believes  it  is  the  employer's 
responsibility  to  ensure  that  the 
healthcare  professional  responsible  for 
the  employee's  Hepatitis  B  vaccination 
and  post-exposure  follow-up  is  informed 
of  the  requirements  of  this  standard. 
This  will  help  assure  that  the  healthcare 
professional  implements  the 
requirements.  This  provision  is  included 
in  other  OSHA  standards  [e.g..  Benzene. 
52  FR  34566,  (1987)].  Therefore, 
paragrapb'(4)(i)  requires  the  employer  to 
ensure  th<at  the  healthcare  professional 
responsible  for  the  employee's  Hepatitis 
B  vaccination  is  provided  a  copy  of  this 
regulation. 

Paragraph  (4)(ii)  requires  the  employer 
to  ensure  that  the  healthcare 
professional  evaluating  an  employee 
after  an  exposure  incident  is  provided: 
(A)  a  copy  of  this  regulation,  (B)  a 
description  of  the  exposed  employee's 
duties  as  they  relate  to  the  exposure 
incident,  (C)  documentation  of  the  route 
or  routes  of  exposure  and  circumstances 
under  which  the  exposure  occurred,  (D) 
results  of  the  source  individual's  blood 
testing,  and  (E)  all  medical  records 
relevant  to  the  appropriate  treatment  of 
the  employee,  including  vaccination 
status,  which  are  the  employer's 
responsibility  to  maintain.  "The  purpose 
of  providing  this  information  is  to  inform 
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the  healthcare  professional  of  the 
requirements  of  this  standard.  This 
information,  which  represents  the 
minimum  necessary  for  proper  followup 
care,  enables  the  healthcare 
professional  to  understand  the 
employee's  duties,  the  circumstances  of 
the  exposure  incident,  the  source 
individual's  infectious  status,  the 
employee's  Hepatitis  B  vaccination 
status  and  other  employee  medical 
information.  The  information  provided 
to  the  healthcare  professional  is 
essential  to  followup  evaluation,  so  that 
a  determination  can  be  made  regarding 
whether  prophylaxis  or  medical 
treatment  is  indicated.  The  information 
required  in  paragraph  (fK4)(ii){A-C  and 
E)  must  be  provided  for  each  exposure 
incident.  The  information  required  in 
paragraph  (f)(4)(ii)(D).  results  of  the 
source  individual's  blood  testing,  must 
be  provided,  obviously,  only  if  it  is 
available.  The  employer  does  not  have  a 
specific  right  to  know  the  actual  results 
of  the  source  individual's  blood  testing, 
but  the  employer  is  responsible  for 
ensuring  that  the  evaluating  healthcare 
professional  is  provided  the  results  of 
the  testing.  "■' 

(5)  Healthcare  Professional's  Written 
Opinion 

Paragraph  (f)(5)  has  been  changed 
from  "Physician's  Written  Opinion"  in 
the  proposed  rule  to  "Healthcare 
Professional's  Written  Opinion"  in  the 
final  rule  in  accordance  with  the  change 
discussed  in  this  summary  and 
explanation  under  paragraph  (f)(l)(ii)(C) 
relating  to  the  requirement  for  medical 
evaluations  to  be  performed  by  or  under 
the  supervision  of  a  licensed  physician 
or  another  appropriately  trained  and 
licensed  healthcare  professional. 

Paragraph  (f)(5)  states  that  the 
employer  shall  obtain  and  provide  the 
employee  with  a  copy  of  the  evaluating 
healthcare  professional's  written 
opinion  within  15  days  of  the  completion 
of  the  evaluation.  The  employer  does 
have  a  right  to  know  the  information 
contained  in  the  written  opinion  and 
may  retain  the  original  written  opinion, 
but  must  provide  the  employee  with  a 
copy.  The  15  day  provision  assures  that 
the  employee  is  informed  in  a  timely 
manner  regarding  information  received 
by  the  employer  and  is  consistent  with 
other  OSHA  standards  [e.g.. 
Formaldehyde,  52  FR  46295.  (1987);  and 
Benzene.  52  FR  34566.  (1987)]. 

The  purpose  of  requiring  the  employer 
to  obtain  a  written  opinion  from  the 
evaluating  healthcare  professional  is  (1) 
to  ensure  that  the  employer  is  provided 
with  documentation  that  a  medical 
assessment  of  the  employee's  ability 
and  indication  to  receive  Hepatitis  B 


vaccination  was  completed;  and  (2)  to 
inform  the  employer  regarding  the 
employee's  Hepatitis  B  vaccination 
status.  For  post-exposure  evaluations, 
the  purpose  of  requiring  a  written 
opinion  is  to  ensure  that  the  employer  is 
provided  with  documentation  that  a 
post-exposure  evaluation  has  been 
performed,  and  that  the  exposed 
employee  has  been  informed  of  the 
results.  Some  commenters  noted  that 
requiring  a  physician's  written  opinion 
"will  create  a  paper  work  burden  for 
employee  health  physicians",  and  that  a 
"written  evaluation  could  prove  to  be 
very  time  consuming"  (Ms.  Salisbury  of 
Akron  General  Medical  Center.  Ex.  20- 
81;  Ms.  Borton  of  Albert  Einstein 
Medical  Center.  Ex.  20-945).  However. 
OSHA  believes  that  it  is  important  for 
employers  to  know  if  their  employees 
have  had  evaluations  for  Hepatitis  B 
vaccination  or  exposure  incidents,  and 
that  healthcare  professionals,  acting  as 
agents  for  the  employer,  should  provide 
the  employer  with  written 
documentation  that  these  evaluations 
have  occurred.  This  provision  requiring 
a  written  opinion  after  a  medical 
evaluation  has  been  included  in  other 
OSHA  standards  (e.g.,  Occupational 
Exposures  to  Hazardous  Chemicals  in 
Laboratories,  55  FR  3330,  (1990);  and 
Formaldehyde,  52  FR  46295.  (1987)]. 
Paragraph  (f)(5)(i)  states  that  the 
healthcare  professional's  written 
opinion  for  Hepatitis  B  vaccination  shall 
be  limited  to  whether  Hepatitis  B 
vaccination  is  indicated,  and  if  the 
employee  has  received  such 
vaccination.  The  purpose  of  limiting  the 
information  the  employer  receives  is  to 
encourage  employees  to  participate  in 
the  medical  evaluation  by  removing 
concern  that  the  employer  will  obtain 
information  about  their  physical 
condition  and  specific  medical  findings 
or  diagnoses.  The  American  Public 
Health  Association  stated  that  "the 
worker's  right  to  confidentiality  is  better 
protected  if  the  physician's  report 
simply  stated  whether  the  worker  could 
receive  the  vaccine"  (Ex.  20-1361). 
Appropriate  written  opinions  may  be  as 
simple  as  "HBV  vaccination  indicated 
for  this  employee,  vaccination  not 
received".  "HBV  vaccination  not 
indicated  for  this  employee,  vaccination 
not  received",  or  "HBV  vaccination 
indicated  for  this  employee,  vaccination 
received".  Since  Hepatitis  B  vaccination 
is  a  vaccination  series,  employers 
should  work  directly  with  the  evaluating 
healthcare  professional  to  develop  a 
method  to  track  and  ensure  completion 
of  the  vaccination  series. 

Paragraph  (f)(5)(ii)  states  that  the 
healthcare  professional's  written 


opinion  for  post-exposure  evaluation  of 
an  exposure  incident  shall  be  limited  to 
specific  information.  Paragraph 
(f)(5)(ii)(A)  requires  the  written  opinion 
to  state  that  the  employee  has  been 
informed  of  the  evaluation  results,  while 
paragraph  (f)(5)(ii)(B)  requires  a 
statement  that  the  employee  has  been 
told  about  any  medical  conditions 
resulting  from  exposure  to  blood  or 
other  potentially  infectious  materials 
which  require  further  evaluation  or 
treatment. 

Paragraph  (fl(5)(iii)  states  that  all 
other  findings  or  diagnoses  shall  remain 
confidential  and  shall  not  be  included  in 
the  written  report.  The  APA  stated  they 
view  "the  maintenance  of  strict 
confidentiali.ty  as  the  cornerstone  to 
viable  procedures  for  workplace 
exposure"  (Tr.  1/9/90,  pp.  23,  24).  OSHA 
believes  that  the  evaluating  healthcare 
professional  has  an  obligation  to  view 
medical  information  gathered  or  learned 
during  Hepatitis  B  vaccination  or  post- 
exposure evaluation  as  confidential 
medical  information,  and  that  successful 
post-exposure  programs  must  guarantee 
this  confidentiality. 

(6)  Medical  Recordkeeping 

Paragraph  (f)(6)  states  that  medical 
records  required  by  this  standard  shall 
be  maintained  in  accordance  with 
paragraph  (h)  of  this  section.  This 
paragraph  is  included  so  that  employers, 
physicians,  and  other  healthcare 
professionals  are  made  aware  that  there 
are  requirements  for  medical 
recordkeeping  elsewhere  in  this 
standard.  These  medical  records  must 
be  kept  confidential. 

Paragraph  (g)  Communication  of 
Hazards  to  Employees 

Paragraph  (g).  Communication  of 
Hazards  to  Employees,  addresses  the 
issue  of  transmitting  information  to 
employees  about  the  hazards  of 
bloodbome  pathogens  through  the  use  of 
labels,  signs,  and  information  and 
training.  These  provisions  apply  to  all 
operations  where  there  is  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials.  OSHA's  intent  here 
is  to  ensure  that  employees  will  receive 
adequate  warning  through  labels  and 
signs  and  training  to  eliminate  or 
minimize  their  exposure  to  bloodbome 
pathogens. 

(1)  Labels  and  Signs. 

Paragraph  (g)(1)  of  the  Bloodbome 
Pathogens  Standard  provides  the 
specific  labeling  and  sign  requirements 
that  are  required  to  be  used  to  warn 
employees  of  the  hazards  to  which  they 
are  exposed.  The  requirements  for 
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opinion  for  post-exposure  evaluation  of 
an  exposure  incident  shall  be  limited  to 
specific  information.  Paragraph 
(f)(5)(ii)(A)  requires  the  written  opinion 
to  state  that  the  employee  has  been 
informed  of  the  evaluation  results,  while 
paragraph  (f)(5)(ii](B)  requires  a 
statement  that  the  employee  has  been 
told  about  any  medical  conditions 
resulting  from  exposure  to  blood  or 
other  potentially  infectious  materials 
which  require  further  evaluation  or 
treatment. 

Paragraph  (f)(5)(iii)  states  that  all 
other  findings  or  diagnoses  shall  remain 
confidential  and  shall  not  be  included  in 
the  written  report.  The  APA  stated  they 
view  "the  maintenance  of  strict 
confidentiaRty  as  the  cornerstone  to 
viable  procedures  for  workplace 
exposure"  (Tr.  1/9/90,  pp.  23,  24).  OSHA 
believes  that  the  evaluating  healthcare 
professional  has  an  obligation  to  view 
medical  information  gathered  or  learned 
during  Hepatitis  B  vaccination  or  post- 
exposure evaluation  as  confidential 
medical  information,  and  that  successful 
post-exposure  programs  must  guarantee 
this  confidentiality. 

(6)  Medical  Recordkeeping 

Paragraph  (f](6]  states  that  medical 
records  required  by  this  standard  shall 
be  maintained  in  accordance  with 
paragraph  (h)  of  this  section.  This 
paragraph  is  included  so  that  employers, 
physicians,  and  other  healthcare 
professionals  are  made  aware  that  there 
are  requirements  for  medical 
recordkeeping  elsewhere  in  this 
standard.  These  medical  records  must 
be  kept  confidential. 

Paragraph  (g)  Communication  of 
Hazards  to  Employees 

Paragraph  (g).  Communication  of 
Hazards  to  Employees,  addresses  the 
issue  of  transmitting  information  to 
employees  about  the  hazards  of 
bloodbome  pathogens  through  the  use  of 
labels,  signs,  and  information  and 
training.  These  provisions  apply  to  all 
operations  where  there  is  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials.  OSHA's  intent  here 
is  to  ensure  that  employees  will  receive 
adequate  warning  through  labels  and 
signs  and  training  to  eliminate  or 
minimize  their  exposure  to  bloodbome 
pathogens. 

(1)  Labels  and  Signs. 

Paragraph  (g)(1)  of  the  Bloodbome 
Pathogens  Standard  provides  the 
specific  labeling  and  sign  requirements 
that  are  required  to  be  used  to  wam 
employees  of  the  hazards  to  which  they 
are  exposed.  The  requirements  for 


labels  and  signs  are  consistent  with 
section  6(b)(7)  of  the  OSH  Act.  which 
prescribes  the  use  of  labels  or  other 
appropriate  forms  of  waming  to  apprise 
employees  of  occupational  hazards. 

Paragraph  (g)(l)(i)(A)  requires  that 
labels  or  other  appropriate  fomis  of 
waming  be  provided  on  containers  of 
regulated  waste:  on  refrigerators  or 
freezers  that  are  used  to  store  blood  or 
other  potentially  infectious  materials 
and  on  other  containers  used  to  store, 
dispose  of.  transport  or  ship  either  blood 
or  other  potentially  infectious  materials. 
The  purpose  of  this  requirement  is  to 
alert  employees  io  possible  exposure 
since  the  nature  of  the  material  or 
contents  will  not  always  be  readily 
identified  as  blood  or  other  potentially 
infectious  materials  under  these 
circumstances.  For  example,  if  a 
refrigerator  used  to  store  blood  or  other 
potentially  infectious  materials  is  not 
labeled,  then  employees  may  be 
unaware  that  universal  precautions 
must  be  observed  upon  handling  the 
contents  in  the  refrigerator,  or  that  the 
refrigerator  must  not  be  used  to  store 
items  such  as  food.  Another  example 
would  be,  if  an  unlabeled  container  of 
blood  or  potentially  infectious  material 
is  leaking  while  being  transported,  then 
employees  responsible  for  handling  such 
a  container  may  not  be  aware  that  they 
need  to  be  implementing  universal 
precautions. 

Concurring  with  OSHA's  labeling 
requirement.  NIOSH  (Ex.  31)  states  that. 
"OSHA  is  correct  to  require  that 
workers  be  informed  when  handling 
materials  or  containers  of  materials  that 
require  observation  of  universal  or 
barrier  precautions  *  *  *  the  labels 
required  are  only  for  the  purpose  of 
advising  the  workers  that  barriers 
precautions  are  required  for  the  contents 
of  the  labeled  container." 

A  number  of  commenters  were 
opposed  to  such  labeling  since  universal 
precautions  were  in  place  at  their 
facilities.  For  instance,  Saint  Michael's 
Hospital  commented  that.  "With 
universal  precautions,  all  laboratory 
specimens  are  handled  with  the  same 
precautions  and  therefore,  specific 
biohazard  labels  are  unnecessary  (Ex. 
20-1142)."  Harborview  Medical  Center 
stated  that  such  labeling  would  be 
"*  *  *  redundant  within  hospitals  and 
laboratories  where  universal 
precautions  are  practiced  for  all 
specimens  (Ex.  20-346)."  Likewise. 
Georgetown  University  Hospital 
commented  that,  "Specimen  labeling 
requirements  are  redundant  and 
inconsistent  with  CDC 
recommendations  (Ex.  20-833)." 

OSHA  agrees  that  in  work  situations 
in  which  containers  of  blood  and  other 


potentially  infectious  materials  can  be 
identified  by  trained  employees,  then 
there  is  no  need  to  label  such 
containers.  For  instance,  when  blood  is 
being  drawn  or  laboratory  procedures 
are  being  performed  on  blood  samples, 
then  the  containers  housing  the  blood  or 
other  potentially  infectious  materials 
would  not  have  to  be  labeled.  Paragraph 
(d)(2)(xiii)(A)  above  addresses  labelling 
in  facilities  where  Universal  Precautions 
are  observed  with  respect  to  all 
specimen.  Under  certain  circumstances 
such  as  transport  or  shipment, 
employees  may  come  into  contact  with 
these  unlabeled  substances  and  not  be 
aware  that  universal  precautions  are 
required  (for  example,  a  maintenance 
worker  who  is  required  to  clean  up  an 
unidentified  spill.)  In  these  instances, 
labels  are  required. 

Several  commenters  felt  that  using 
waming  labels  on  specimens  would 
breach  patient  confidentiality,  and 
inMnge  upon  the  source  individual's 
right  to  privacy.  (See  for  example. 
American  Health  Care  Association;  Ex. 
20-287;  Primary  Children's  Medical 
Center,  Ex.  20-1094;  Thel|flbnal 
Association  of  ChildreMy^pitals  and 
Related  Institutions.  InF^.  20-1003.) 
OSHA  recognizes  that  under  Universal 
Precautions,  blood  and  other  potentially 
infectious  materials  from  all  source 
individuals  are  treated  as  if  they  contain 
HBV  or  HIV  and  there  is  no  need  for  a 
label  that  states  whether  or  not  the 
specimen  was  collected  from  an 
individual  known  to  be  infected  with 
these  viruses.  Therefore,  OSHA  is  not 
requiring  that  the  infection  status  of 
source  individuals  or  specimens  be 
identified.  The  Agency  is  requiring  only 
that  the  outermost  containers  used  to 
store,  transport,  ship  or  dispose  of  blood 
or  other  potentially  infectious  materials 
from  any  source  individual  bear  a 
waming  labeling  signaling  that 
appropriate  barrier  precautions  must  be 
used  if  there  is  occupational  exposure. 
Thus,  under  this  requirement,  the  source 
individual's  rights  to  confidentiality  and 
privacy  are  not  violated. 

Additionally,  OSHA  feels  that  using 
labels  to  designate  the  bloodbome 
infection  status  of  some  individuals  and 
not  others  sets  up  a  dual  system  in 
which  employees  may  take  fewer 
precautions  with  unlabeled  specimens 
than  with  those  labeled  "HIV"  or 
"HBV."  There  were  a  number  of         ^ 
comments  supporting  the  prohibition  of 
waming  labels  and  signs  indicating  on 
individual's  bloodbome  disease  status. 
For  example,  CDC/NIOSH  stated.  "We 
recommend  against  using  labels  to 
differentiate  samples  that  are  known  or 
suspected  of  being  infectious  from  those 
not  believed  to  be  infectious  (Ex.  31)." 


Likewise,  AFSCME  stated  that. 

we  are  concemed  that  differential 
labeling  will  encourage  employees  to 
become  lax  with  samples  that  are  not 
explicitly  marked  but  that  may  also  be 
infectious  (Ex.  297)."  SEIU  commented 
that.  "*  *  *  some  hospitals  follow 
universal  precautions  but  then  use  door 
signs  for  patients  already  diagnosed 
with  AIDS  or  hepatitis  B.  This 
inconsistent  approach  to  infection 
control  confuses  healthcare  workers  and 
discourages  compliance  with  any 
infection  control  guidelines  (Ex.  299)." 
However,  there  were  some  commenters 
who  felt  that  employees  have  the  right 
to  know  the  infection  status  of 
specimens  and  that  such  labeling  should 
be  permitted.  For  example.  The  College 
of  American  Pathologists  commented 
that.  "The  College  recommends  a 
modification  of  the  strict  observance  of 
universal  precautions  to  permit  special 
biohazard  labeling  of  known  ir     Mious 
specimens  *  *  *  there  are  certain 
situations  where  additional  precautions 
should  be  added  (Tr.  11/13/89  pp.  191  & 
206)."  Dr.  Jared  Schwartz  of 
Presbyterian  Hospital  in  Charlotte.  NC 
stated  that  it  is: 

•  *  *  common  sense  that  if  you  know  of  a 
risk  you  are  obligated  to  wam  others.  If  you 
know  a  lot  of  ice  cream  bars  are 
contaminated  with  Listeria  you  expect  the 
manufacturer  to  wam  the  public  which  lot  is 
bad.  This  does  not  guarantee  that  the  other 
lots  are  safe  and  the  public  needs  to  be 
careful  of  all  bars,  but  at  least  you  are  sure 
that  they  are  aware  of  the  bars  that  pose  a 
danger  (Ex.  20-641). 

Finally,  there  was  support  in  the 
record  for  OSHA's  not  addressing  the 
issue  of  the  use  of  labels  or  signs 
identifying  an  individual's  infectious 
status  (see.  for  example.  Frankford 
Hospital.  Tr.  12/20/89,  pp.  1364: 
Westmoreland  Hospital.  Ex.  20-1102: 
The  Bowman  Gray  School  of  Medicine, 
Wake  Forest  University,  Ex.  20-637;  and 
Lutheran  General  Hospital.  Ex.  20-655.) 

OSHA  is  not  requiring  the  use  of 
waming  signs  or  labels  indicating  an 
individual's  bloodbome  infectious 
status.  The  Agency  strongly  agrees  with 
the  recommendations  of  CDC/NIOSH 
against  using  waming  signs  indicating 
such  a  status.  The  Agency  feels  that 
universal  precautions  should  be 
implemented  which  requires  that  all 
blood  and  other  potentially  infectious 
materials  are  treated  as  if  they  contain 
certain  bloodbome  pathogens.  The 
labeling  requirements  of  paragraph 
(g)(l)(i)(A)  are  for  the  purpose  of 
waming  employees  only  that  certain 
containers  are  housing  blood  and  other 
potentially  infectious  materials.  Such 
waming  labels  also  would  inform 
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employees  that  appropriate  barrier 
precautions  would  need  to  be  used  if 
occupational  exposure  occurs.  The  final 
Standard  includes  "containers  used  to 

*  *  '  ship  b\ood in  addition  to 

ciintainers  used  to  transport  blood  in 
order  to  emphasize  that  containers  in 
transit  by  various  means  either  within  or 
between  facilities  are  covered  by  the 
labeling  requirements. 

Paragraph  (g)(l)(i)(B)  requires  that  the 
warning  label  includes  the  universal 
biohazard  symbol  followed  by  the  term 
-BIOHAZARD."  Any  additional 
appropriate  designation  or  major 
message,  e.g.,  the  term  "Regulated 
Waste",  may  be  included  on  the  label. 
The  provision  ensures  that  appropriate 
and  universally  recognized  warning  is 
given  to  employees.  The  standard  does 
not  prevent  the  inclusion  of  any  other 
appropriate  designation  or  major 
message  provided  that  such  inclusions 
do  not  detract  from  the  impact  or 
visibility  of  the  word  "BIOHAZARD". 
the  biohazard  symbol  or  any  required 
information  or  major  message. 

The  specific  requirement  to  use  the 
word  "BIOHAZARD"  and  the  universal 
biohazard  symbol  is  considered 
appropriate  because  epidemiological 
evidence  indicates  that  HTV  and  HBV 
have  been  transmitted  to  workers 
occupationally  exposed  to  blood  and 
other  potentially  infectious  materials. 
The  word  "BI0HA2:ARD"  and  the 
universal  biohazard  symbol  indicate  the 
nature  of  the  hazard  in  a  manner  readily 
recognized  by  many  employees  exposed 
to  bloodbome  pathogens.  They  warn  the 
employee  that  universal  precautions 
have  to  be  used  when  handling  the 
contents  of  the  labeled  container.  The 
symbol  is  placed  after  the  word  to 
reinforce  the  meaning  of  the  word 
"BIOHAZARD"  and  to  ensure  that  the 
warning  of  the  presence  of  the  hazard  is 
conveyed.  Although  CDC/NIOSH 
supported  the  use  of  certain  warning 
labels,  they  recommended  that  the 
biohazard  symbol  not  be  used  (Ex.  298). 
Rather,  they  suggested  substituting  a 
gloved  hand  and  a  graphic 
representaMon  of  spilled  liquid.  They 
suggested  the  label  also  bear  the  legend 
"Universal  Precautions."  OSHA  feels 
this  symbol  would  be  inappropriate  for  a 
number  of  reasons:  First  of  all,  the 
biohazard  symbol  has  been  used  for  a 
number  of  years  and  is  effective  in 
warning  employees  of  the  presence  of 
biohazards.  Secondly,  the  suggested 
symbol  of  a  gloved  hand  and  spilled 
liquid  is  remarkably  similar  to  three 
symbols  found  in  A.NSI  Z129.1-1988  that 
are  used  to  designate  the  presence  of 
corrosive  chemical.  Finally,  the  Agency 
has  no  evidence  that  such  a  symbol  has 


ever  been  tested  to  determine  whether  it 
would  convey  the  appropriate  message 
to  workers  including  those  who  are 
illiterate  or  who  cannot  read  English. 

Paragraph  (g)(l)(i)(C)  requires  labels  to 
be  fluorescent  orange,  orange-red  or 
predominantly  so  with  lettering  or 
symbols  in  a  contrasting  color.  This 
requirement  would  ensure  that  the  label 
attracts  the  attention  of  the  employee 
and  that  the  letters  and  symbols  are 
easily  seen.  The  color  requirement  is 
identical  to  that  contained  in  appendix 
A  of  OSHA's  standard  for  accident 
prevention  tags  (29  CFR  1910.145(f)). 
Although  there  were  very  few  comments 
in  the  record  that  addressed  this  issue  of 
color,  at  least  one  company  supported 
standardizing  the  color  of  labels  (Baxter 
Health  Care  Corporation,  Tr..  10/20/89. 
pp.  872).  There  was  no  substantial 
evidence  in  the  record  that  challenged 
the  color  requirements. 

Paragraph  (g)(l)(i)(D)  requires  that 
labels  be  either  an  integral  part  of  the 
container  or  be  affixed  as  close  as 
feasible  to  the  container  by  string,  wire, 
adhesive  or  other  methods  that  prevent 
their  loss  or  unintentional  removal.  This 
ensures  that  the  warning  label  will  not 
be  separated  from  the  container  used  to 
store,  ship,  transport  or  dispose  of  the 
biohazard.  so  that  employees  coming  in 
contact  with  the  container  will  be  aware 
of  the  hazard.  Containers  are  available 
that  have  biohazard  labels  as  an 
integral  part  of  their  structure,  but  the 
standard  only  requires  that  a  label  to  be 
affixed  to  the  container.  This  flexibility 
is  particularly  important  since  objects, 
such  as  refrigerators  or  freezers,  will 
have  to  be  labeled  if  they  house 
containers  of  blood  or  other  potentially 
infectious  materials. 

There  are  three  exemptions  to  the 
labeling  requirement  of  paragraph 
(g)(l)(i).  The  first  exemption,  paragraph 
{g)(l)(i)(E).  allows  the  substitution  of  red 
bags  for  labels  on  bags  or  containers  of 
regulated  waste.  OSHA  believes  that 
employees  will  be  protected  where  red 
bags  are  used  because  employers  will 
have  to  comply  with  paragraph 
(g)(2](iv)(M)  of  the  standard  which 
requires  that  employees  be  trained  to 
understand  the  meaning  of  all  color 
coding  used  to  comply  with  paragraph 
(g)(1).  This  would  include  information  on 
the  meaning  of  red  bags,  thus  assuring 
that  OSHA's  intent,  to  inform  employees 
of  hazards  present  at  their  worksite, 
would  be  achieved  by  red  bagging. 

Paragraph  (g)(l)(')(F)  exempts 
containers  of  blood,  blood  components, 
and  blood  products  labeled  as  to  their 
contents  and  released  for  transfusion  or 
other  clinical  uses  from  the  labeling 
provision  of  this  standard.  The  wording 


in  the  final  standard  has  been  changed 
from  the  proposed  standard  to  clarify 
the  meaning  of  this  provision  as 
suggested  by  CDC/NIOSH  (Ex.  20-634). 
OSHA's  intent  is  to  exempt  blood,  blood 
components,  and  blood  products 
(bearing  an  identifying  label  as  specified 
by  the  FDA)  that  have  been  screened  for 
HBV  and  HIV  antibodies  and  released 
for  clinical  use.  This  exemption  is 
justified  because  containers  having  a 
specific  label  which  identifies  blood, 
blood  components,  or  blood  products 
would  provide  sufficient  information  to 
ensure  that  additional  labehng  would  be 
unnecessary.  Additional  comments  in 
the  record  supporting  this  exemption 
were  provided  by  the  American  Red 
Cross,  Ex.  20-215;  the  Department  of 
Defense,  the  Armed  Services  Blood 
Program  Office,  Ex.  20-181. 

Finally,  the  standard  would  exempt 
from  the  labeling  requirement  individual 
containers  of  blood  or  other  potentially 
infectious  materials  that  are  placed  in  a 
labeled  container  during  storage, 
transport,  shipment  or  disposal.  OSHA 
is  not  requiring  that  containers  used  for 
collecting  or  processing  blood  or  other 
potentially  infectious  materials  be 
labeled  with  the  biohazard  sign  during 
such  procedures.  Labeling  is  required 
only  for  containers  used  to  store, 
transport  ship  or  dispose  of  blood  or 
other  potentially  infectious  materials. 
During  such  times  the  contents  of  the 
containers  may  not  be  readily 
identifiable  and  employees  who  come  in 
contact  with  these  substances  need  to 
be  apprised  of  the  potential  for  exposure 
to  bloodbome  pathogens.  For  example, 
during  transport  a  container  holding  test 
tubes  of  blood  or  other  potentially 
infectious  materials  would  need  to  be 
labeled.  Also,  the  potential  for  breakage 
or  puncture  of  such  containers  is  of 
concern  especially  during  shipping  and 
transport  and  employees  who  are 
responsible  for  clean  up  procedures 
need  to  be  warned  of  the  presence  of 
biohazards.  Addressing  this  issue  CDC/ 
NIOSH  (Ex.  31)  states.  'The  purpose  of 
the  label  *  *  *  is  to  advise  the  worker 
that  the  contents  of  the  container 
require  observance  of  universal 
precautions;  for  example,  if  the 
container  leaks,  is  torn  or  broken,  or 
must  be  opened  for  any  reason."  OSHA 
has  concluded  that  sufficient  warning  is 
provided  by  labelling  the  outer 
container. 

Labels  required  for  contaminated 
equipment  (paragraph  (g)(l)(i)(H))  that  is 
to  be  serviced  or  repaired  shall  contain 
the  additional  information  stating  which 
parts  of  the  equipment  are 
contaminated.  This  will  assure  that 
employees  who  repair,  service  or 
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in  the  final  standard  has  been  changed 
from  the  proposed  standard  to  clarify 
the  meaning  of  this  provision  as 
suggested  by  CDC/NIOSH  (Ex.  20-«34). 
OSHA's  intent  is  to  exempt  blood,  blood 
components,  and  blood  products 
(bearing  an  identifying  label  as  specified 
by  the  FDA)  that  have  been  screened  for 
HBV  and  HIV  antibodies  and  released 
for  clinical  use.  This  exemption  is 
justified  because  containers  having  a 
specific  label  which  identifies  blood, 
blood  components,  or  blood  products 
would  provide  sufficient  information  to 
ensure  that  additional  labeling  would  be 
unnecessary.  Additional  comments  in 
the  record  supporting  this  exemption 
were  provided  by  the  American  Red 
Cross,  Ex.  20-215:  the  Department  of 
Defense,  the  Armed  Services  Blood 
Program  Office,  Ex.  20-161. 

Finally,  the  standard  would  exempt 
from  the  labeling  requirement  individual 
containers  of  blood  or  other  potentially 
infectious  materials  that  are  placed  in  a 
labeled  container  during  storage, 
transport,  shipment  or  disposal.  OSHA 
is  not  requiring  that  containers  used  for 
collecting  or  processing  blood  or  other 
potentially  infectious  materials  be 
labeled  with  the  biohazard  sign  during 
such  procedures.  Labeling  is  required 
only  for  containers  used  to  store, 
transport  ship  or  dispose  of  blood  or 
other  potentially  infectious  materials. 
During  such  times  the  contents  of  the 
containers  may  not  be  readily 
identifiable  and  employees  who  come  in 
contact  with  these  substances  need  to 
be  apprised  of  the  potential  for  exposure 
to  bloodbome  pathogens.  For  example, 
during  transport  a  container  holding  test 
tubes  of  blood  or  other  potentially 
infectious  materials  would  need  to  be 
labeled.  Also,  the  potential  for  breakage 
or  puncture  of  such  containers  is  of 
concern  especially  during  shipping  and 
transport  and  employees  who  are 
responsible  for  clean  up  procedures 
need  to  be  warned  of  the  presence  of 
biohazards.  Addressing  this  issue  CDC/ 
NIOSH  (Ex.  31)  states.  'The  purpose  of 
the  label  *  *  *  is  to  advise  the  worker 
that  the  contents  of  the  container 
require  observance  of  universal 
precautions:  for  example,  if  the 
container  leaks,  is  torn  or  brokea  or 
must  be  opened  for  any  reason."  OSHA 
has  concluded  that  sufficient  warning  is 
provided  by  labelling  the  outer 
container. 

Labels  required  for  contaminated 
equipment  (paragraph  (g)(l)(i)(H))  that  is 
to  be  serviced  or  repaired  shall  contain 
the  additional  information  stating  which 
parts  of  the  equipment  are 
contaminated.  This  will  assure  that 
employees  who  repair,  service  or 
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otherwise  handle  this  equipment  will  be 
warned  to  take  appropriate  protective 
measures. 

Paragraph  (g)(l)(i)(I)  states  that 
regulated  waste  that  has  been 
decontaminated  need  not  be  labelled  or 
color-coded.  In  the  proposed  standard. 
OSHA  posed  the  question  that  if 
regulated  waste  (infectious  waste]  is 
decontaminated  prior  to  disposal, 
should  the  Agency  allow  the  label  to  be 
removed  from  the  container?  There  was 
strong  support  in  the  record  for  allowing 
the  removal  of  warning  labels  from 
decontaminated  regulated  waste.  (For 
example,  see  CDC/NIOSH.  Ex.  20-634; 
American  Academy  of  Family 
Physicians,  Ex.  20-1107;  Society  of 
Hospital  Epidemiologists  of  America, 
Ex.  20-1002.  Tr..  10/18/89,  pp.  353-354; 
EPA,  Ex.  20-991;  American  Association 
of  Forensic  Dentists.  Ex.  20-109;  APIC. 
San  Francisco.  Ex.  20-654;  American 
Association  of  Critical  Care  Nurses.  Ex. 
20-1162;  American  Society  for 
Microbiology.  Ex.  20-1188;  ADA.  Ex.  20- 
665;  and  Baxter  Health  Care 
Corporation.  Ex.  20-914.)  The  American 
Academy  of  Family  Physicians  stated 
that,  "*  *  *  effective  decontamination 
should  allow  for  removal  of  the  label 
*  *  *"  (Ex.  20-1107).  The  Society  of 
Hospital  Epidemiologist  requested  that 
OSHA  allow  the  removal  of  the 
biohazard  label  "*  *  *  from  anything 
that  has  been  adequately 
decontaminated*  *  *"  (Tr..  11/18/89, 
pp.  353-354).  On  the  other  hand,  several 
commenters  felt  that  OSHA  should  not 
allow  labels  to  be  removed  after  the 
decontamination  process  as  there  was 
no  way  to  ensure  that  the  waste  had 
been  decontaminated.  Expressing  this 
viewpoint.  AFSCME  stated  that, 
"Biohazard  or  other  warning  labels 
should  remain  on  infectious  waste 
containers  even  after  decontamination, 
since  studies  show  that  incineration  and 
autoclaving  are  not  guaranteed  methods 
of  disinfection"  (Tr..  9/15/90.  pp.  106). 
The  Visiting  Nurses  Corporation 
commented  that,  OSHA  should  not 
allow  hazard  labels  to  be  removed  from 
waste  containers  even  though  such 
waste  has  been  decontaminated  before 
disposal  because  "this  might  create 
confusion,  thereby  increasing  the  risk  of 
exposure"  (Ex.  20-1268).  The  Food  and 
Allied  Services  Trades  (Ex.  20-688) 
stressed  that  there  is  not  justification  for 
removing  the  warning  label  on 
infectious  waste  as  it  cannot  be  ensured 
the  waste  is  decontaminated.  There 
were  also  a  number  of  commenters  who 
felt  that  additional  labels  could  be 
placed  on  the  regulated  waste  indicating 
that  the  waste  had  been 
decontaminated.  Addressing  this  issue 


the  Veterans  Administration  stated. 
"*  *  *  the  removal  of  the  label, 
especially  if  the  waste  is  red  bagged 
would  complicate  disposal — suggest  that 
an  additional  label  be  attached 
signifying  that  decontamination  has 
been  performed  and  that  indicates  date, 
time,  location  and  certifying  official" 
(Ex.  20-548d).  The  American  Society  of 
Clinical  Pathologists  similarly 
commented.  "A  label  indicating 
decontamination  should  be  added  rather 
than  the  original  label  removed"  (Ex.  20- 
351).  The  EPA  (Ex.  20-991)  indicated 
that  although  it  supports  the  removing  of 
the  warning  label  once  the  regulated 
waste  has  been  "treated,"  it  none  the 
less  requires  identification  of  the 
contents  as  medical  waste  using  an 
identification  tag. 

OSHA  recognizes  that  it  is  possible  to 
decontaminate  regulated  waste  by  a 
number  of  methods  including 
incineration,  autoclaving  or  by  chemical 
means.  However,  in  order  to  ensure  that 
the  decontamination  process  is 
successful,  it  must  be  monitored 
carefully  each  time  the  decontamination 
process  is  used.  There  are  several 
factors  which  may  interfere  with  or 
require  altering  the  decontamination 
process.  For  example,  the  denser  the 
load  of  ypste.  the  more  difficult  it  would 
be  to  derontaminate  the  center  of  the 
load.  Depending  on  the  configiu-ation  of 
the  load,  different  portions  of  the  load 
may  require  variations  in  the 
decontamination  process  for  example, 
greater  heating  or  pressure. 
Additionally,  variation  in  content  or 
volume  of  the  load  may  affect  the 
efficacy  of  the  decontamination  process. 
For  instance,  the  greater  the  organic 
content  of  the  load,  the  more  difficult  it 
is  to  decontaminate.  Thus,  a  load  of  bulk 
blood  or  of  blood  soaked  gauzes,  may 
require  very  different  decontamination 
procedures  or  conditions  than  a  load  of 
extracted  teeth  or  other  body  parts. 

OSHA  has  considered  all  the 
evidence  in  the  record  and  has  decided 
not  to  prohibit  the  removal  of  the 
warning  label  required  by  paragraph 
{g)(1}(>)  from  decontaminated  regulated 
waste.  Of  course,  the  employer  who 
removes  the  label,  covers  the  red  bag  or 
in  some  other  way  indicates  that 
regulated  waste  has  been 
decontaminated  must  fissure  that  the 
waste  is  decontaminated  which  means 
that  bloodbome  pathogens  are  removed, 
inactivated,  or  destroyed  to  the  point 
where  they  are  no  longer  capable  of 
producing  disease  and  the  surface  of  an 
item  is  rendered  safe  for  handling,  use 
or  disposal  as  defined  above  in 
paragraph  (b)  Definitions. 


Paragraph  (g)(l)(ii)(A)  requires  that  the 
entrance  to  research  laboratories  or   • 
production  facilities  be  posted  with 
signs  specifically  stating 
"BIOHAZARD"  and  showing  the 
universal  biohazard  symbol.  The  sign 
also  has  to  identify  the  infectious  agent 
and  specify  any  special  requirements  for 
entering  the  area.  For  example,  if 
personal  protective  equipment  is 
required,  this  information  would  have  to 
be  included  on  the  sign.  In  addition,  the 
name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person  is  required  to  be  displayed.  Such 
warning  signs  would  have  to  be  posted 
at  the  entrance  to  a  research  laboratory 
or  a  production  facility  as  defined  by 
paragraph  (b)  of  this  standard. 

The  Agency  intends  that  the  posting 
of  these  signs  will  serve  as  a  warning  to 
employees  who  may  otherwise  not 
know  they  are  entering  a  restricted  area. 
Signs  would  warn  employees  not  to 
enter  the  area  unless  there  is  a  need, 
unless  the  employee  has  been  properly 
trained,  and  unless  the  employee  also 
meets  all  other  appropriate  entrance 
requirements  listed  on  the  sign.  The 
standard  requires  certain  wording  on 
the  warning  signs  for  regulated  areas  to 
assure  that  appropriate  and  universally 
recognized  warning  is  given  to 
"  employees.  The  specific  requirement  to 
use  the  word  "BIOHAZARD"  and  the 
imiversal  biohazard  symbol  is 
considered  appropriate  because 
epidemiological  evidence  indicates  that 
HIV  and  HBV  have  been  occupationally 
transmitted  to  laboratory  workers  in 
circumstances  where  these  hazards 
existed.  The  universal  biohazard  symbol 
indicates  the  nature  of  the  hazard  in  a 
manner  readily  recognized  by 
laboratory  workers,  and  it  emphasizes 
the  impo^ance  of  the  message  that 
follows.  The  requirement  that  the  name 
of  the  infectious  agent  and  any  special 
requirements  for  entering  the  area  be 
listed  on  the  sign  would  assure  that 
employees  are  aware  of  the  specific 
biohazard  involved  and  of  any  special 
measures  that  need  to  be  taken  before 
entering  the  restricted  area.  The 
provisions  for  signs  in  paragraph  (g)(l)(i) 
are  virtually  identical  to  the 
recommendations  for  signs  found  in 
Special  Practices  for  Biosafety  Levels  2 
and  3  in  "Biosafety  in  Microbiological 
and  Biomedical  Laboratories"  (Ex.  6- 
338).  The  only  exceptions  are  the  color 
requirements  and  the  requirement  that 
the  word  'BIOHAZARD"  be  used. 
OSHA  has  added  the  requirement  for 
the  word  "BIOHAZARD"  because  some 
individuals  who  are  present  in  the 
general  work  area  may  be  unfamiliar 
with  the  meaning  of  the  biohazard 
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symbol.  These  individuals  may  not  be 
covered  by  the  standard  and  may  not 
have  received  training  required  by  the 
standard.  Supporting  this  provision.  The 
Food  and  Allied  Services  Trades  (Ex. 
20-888)  commented  that  OSHA  has  no 
way  of  ensuring  the  success  of  a  training 
program  to  convey  this  information. 

There  were  commenters  who 
questioned  the  need  for  specifying  on 
si^ns  any  special  requirements  for 
entering  a  restricted  area.  Abbot 
Laboratories  and  the  Pharmaceutical 
Manufacturers  Association  stated  that 
these  requirements  may  be  rather 
extensive  and  not  easily  transferred  to  a 
sign  (Exs.  20-1227;  20-729).  OSHA 
believes  the  biohazard  symbol  alone 
does  not  provide  sufficient  warning  to 
employees  who  may  enter  the  regulated 
area.  The  requirement  that  the  name 
and  telephone  number  of  the  laboratory 
director  or  other  responsible  individual 
be  posted  on  the  sign  will  ensure  that,  in 
the  event  of  an  emergency  or  other 
unforeseen  event,  the  employee  will 
know  how  to  reach  a  trained  and 
knowledgeable  individual  who  can 
provide  guidance  and  ensure  that 
procedures  are  followed  to  eliminate  or 
minimize  exposure. 

The  proposed  standard  posed  the 
question  of  whether  it  is  necessary  to 
require  the  use  of  "Danger"  or  other 
additional  words  on  biohazard  signs  in 
order  to  warn  individuals  who  may  not 
understand  the  meaning  of 
'BIOHAZARD".  This  question 
generated  a  substantial  response.  The 
majority  of  those  who  commented  on 
this  issue  felt  that  the  word  "Danger" 
should  not  be  added  to  signs.  A  number 
of  commenters  suggested  that  posting 
the  word  "BIOHAZARD"  along  with  the 
biohazard  symbol  would  convey 
appropriate  warning  provided 
employees  were  adequately  trained  on 
the  meaning  of  the  word 
•BIOHAZARD."  For  example,  CDC/ 
NIOSH  stated,  'The  word  "Danger"  or 
other  cautionary  words  are  not 
necessary.  Training  required  under  this 
regulation  should  result  in  employees 
understanding  the  significance  of  the 
biohazard  symbol""  (Ex.  20-634).  The 
American  Academy  of  Family 
Physicians  commented  that.  "  "Danger"  is 
certainly  more  widely  used  in  the  U.S. 
than  'Biohazard"  *  *  *  if  OSHA  feels 
that  the  training  of  employees  will  be 
effective,  the  term  biohazard  will  be 
sufficient  since  all  concerned  persons 
will  have  received  education  in  the 
meaning."  (Ex.  20-1107).  The  Service 
Master  Company  commented  that: 

The  use  of  the  term  ""Biohasard"  in 
comhination  with  the  universal  biohazard 
symbol  should  be  sufficient  to  wum 


employees  of  the  hazard.  It  should  not  be 

necessary  to  use  the  word  "danger 

training  should  properly  address  the  meaning 
and  gignificance  of  both  the  term  "Biohazard" 
and  the  biohazard  symbol.  (Ex.  20-21) 

The  American  Biological  Safety 
Association  stated: 

The  use  of  the  word  "Danger"  is  redundant 
The  biohazard  sign  or  universal  biohazard 
symbol  is  indicative  of  warning  of  actual  or 
potential  hazard.  Training  of  employees  to 
adhere  strictly  to  good  laboratory  practices 
and  barrier  protection  is  far  more  effective 
than  posting  of  inappropriate  warning  signs 
which  may  be  ignored  if  overused.  (Ex.  20- 
241] 

Several  commenters  felt  that 
"Danger"  should  be  added  to  signs  in 
order  to  reinforce  the  meaning  of  the 
term  "BIOHAZARD  "  and  the  biohazard 
symbol.  For  example,  the  American 
Public  Health  Association  (Ex.  20-1361) 
suggested  that  the  word  "Danger"  be 
added  to  signs  as  it  is  more  instructive 
than  "Biohazard".  AFSCME  (Ex.  20-985) 
stated.  "*  *  *  the  word  'Danger"  should 
be  on  signs  for  people  who  may  not 
understand  the  meaning  of  'Biohazard'." 
The  Communications  Workers  of 
America.  AFb-CIO.  District  1.  (Ex.  20- 
273)  felt  that  the  term  "Biohazard"  was 
not  a  clear  enough  indicator.  Support  for 
including  the  word  "danger""  on  signs 
was  also  provided  by  Local  1199.  Drug. 
Hospital  and  Healthcare  Union  (Tr..  11/ 
14/89,  p.  380). 

Other  commenters  felt  that  the  word 
"Danger"  is  inappropriate  since  it 
connotes  areas  that  people  should  not 
enter  and  suggested  the  word  "Caution" 
be  used  instead.  (Abbott  Laboratories. 
Ex.  20-1227;  Pharmaceutical 
Manufacturers.  Ex.  20-729;  Health 
Industry  Manufacturers,  Ex.  20-795.) 

OSHA  has  considered  all  these 
comments  and  has  concluded  that  this 
final  standard  should  not  require  use  of 
the  word  "Danger."  However,  the 
employer  may  use  the  word  "Danger""  or 
'"Caution"  as  long  as  including  the  word 
does  not  detract  from  the  impact  or 
visibility  of  the  word  "BIOHAZARD." 
the  biohazard  symbol  or  any  required 
information  or  major  message. 

Consistent  with  the  requirements  for 
labels,  signs  shall  be  fluorescent  orange- 
red  or  predominantly  so,  with  lettering 
or  symbols  in  a  contrasting  color. 

The  hazard  warning  signs  are 
intended  to  supplement  the  training 
which  employees  are  to  receive  under 
the  other  provisions  of  paragraph  (g)(2). 
since  even  trained  employees  need  to  be 
reminded  of  the  location  of  regulated 
areas  and  of  the  precautions  to  be  taken 
before  entering  these  hazardous  areas. 


(2)  Employee  Information  and  Training 

Paragraph  (g)(2)  requires  the  employer 
to  provide  all  employees  with 
occupational  exposure  to  bloodbome 
pathogens  with  training  about  the 
hazards  associated  with  blood  and  other 
potentially  infectious  materials  and  the 
protective  measures  to  be  taken  to 
minimize  the  risk  of  occupational 
exposure.  Effective  training  is  a  critical 
element  of  any  overall  exposure  control 
program.  It  will  ensure  that  employees 
understand  hazards  associated  with 
bloodbome  pathogens,  the  modes  of 
transmission,  the  exposure  control  plan, 
and  the  use  of  engineering  controls, 
work  practices,  and  personal  protective 
clothing.  Employees  are  also  required  to 
be  trained  in  the  appropriate  actions  to 
take  in  an  emergency  involving 
exposure  to  blood  and  other  potentially 
infectious  materials,  and  they  are  to  be 
informed  of  the  reasons  that  they  should 
participate  in  hepatitis  B  vaccination 
and  post-exposure  evaluation  and 
follow-up. 

This  training  will  help  reduce  the  risk 
of  occupational  exposure,  consequently 
reducing  exposure-related  infection, 
illness,  and  death.  The  more  than  3.000 
comments  OSHA  received  comprise  a 
record  that  strongly  supports  the  need 
for  employee  training  programs  and 
endorses  the  conclusion  that  employee 
training  should  be  mandated  as  an 
integral  part  of  OSHA's  standard  on 
bloodbome  pathogens.  The  comments 
also  provided  many  suggestions 
regarding  the  types  of  information  that 
should  be  included  in  a  specific 
requirement  for  training,  and  OSHA 
relied  heavily  on  these  comments  in 
developing  the  training  requirements 
listed  below.  (See,  for  example,  CDC/ 
NIOSH.  Ex.  11-187;  AHA.  Ex.  11-233; 
ANA.  Ex.  11-86;  AAOHN.  Ex.  11-111; 
ARC,  Ex.  11-156. 11-280:  SEIU.  Ex.  11- 
161.  AFSCME.  Tr..  9/15/89,  pp.  84;  Local 
1199 — Drug,  Hospital  and  Healthcare 
Employees  Union.  Tr..  11/14/89,  pp.  380- 
3.) 

Typical  of  the  comments  received  is 
that  of  the  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME)  (Ex.  11-157)  which  addressed 
the  need  for  training  as  follows: 

A  critically  important  part  of  preventing 
injuries  or  illnesses  in  the  workplace  is 
training  workers  about  potential  hazards  and 
safe  working  conditions.  Workers  shall  have 
the  same  right  to  know  about  communicable 
disease  hazards  to  their  health  that  they  now 
have  for  chemical  hazards  (Ex.  11-157). 

All  who  are  potentially  exposed  must  be 
trained  (Tr.,  9/15/89,  pp.  84). 

Mr.  Shirikian,  Forensic  Scientist.  N.Y. 
State  Police,  testifying  for  the  SEIU 
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(2)  Employee  Information  and  Training 

Paragraph  (g)(2)  requires  the  employer 
to  provide  all  employees  with 
occupational  exposure  to  bloodbome 
pathogens  with  training  about  the 
hazards  associated  with  blood  and  other 
potentially  infectious  materials  and  the 
protective  measures  to  be  taken  to 
minimize  the  risk  of  occupational 
exposure.  Effective  training  is  a  critical 
element  of  any  overall  exposure  control 
program.  It  will  ensure  that  employees 
understand  hazards  associated  with 
bloodbome  pathogens,  the  modes  of 
transmission,  the  exposure  control  plan, 
and  the  use  of  engineering  controls, 
work  practices,  and  personal  protective 
clothing.  Employees  are  also  required  to 
be  trained  in  the  appropriate  actions  to 
take  in  an  emergency  involving 
exposure  to  blood  and  other  potentially 
infectious  materials,  and  they  are  to  be 
informed  of  the  reasons  that  they  should 
participate  in  hepatitis  B  vaccination 
and  post-exposure  evaluation  and 
follow-up. 

This  training  will  help  reduce  the  risk 
of  occupational  exposure,  consequently 
reducing  exposure-related  infection, 
illness,  and  death.  The  more  than  3,000 
comments  OSHA  received  comprise  a 
record  that  strongly  supports  the  need 
for  employee  training  programs  and 
endorses  the  conclusion  that  employee 
training  should  be  mandated  as  an 
integral  part  of  OSHA's  standard  on 
bloodbome  pathogens.  The  comments 
also  provided  many  suggestions 
regarding  the  types  of  information  that 
should  be  included  in  a  specific 
requirement  for  training,  and  OSHA 
relied  heavily  on  these  comments  in 
developing  the  training  requirements 
listed  below.  (See,  for  example,  CDC/ 
NIOSH,  Ex.  11-187;  AHA,  Ex.  11-233; 
ANA.  Ex.  11-86;  AAOHN,  Ex.  11-111; 
ARC,  Ex.  11-156, 11-280;  SEIU.  Ex.  11- 
161,  AFSCME,  Tr..  9/15/89,  pp.  84;  Local 
1199 — Drug,  Hospital  and  Healthcare 
Employees  Union.  Tr..  11/14/89,  pp.  380- 
3.) 

Typical  of  the  comments  received  is 
that  of  the  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME)  (Ex.  11-157)  which  addressed 
the  need  for  training  as  follows: 

A  critically  important  part  of  preventing 
injuries  or  illnesses  in  the  workplace  is 
training  workers  about  potential  hazards  and 
safe  working  conditions.  Workers  shall  have 
the  same  right  to  know  about  communicable 
disease  hazards  to  their  health  that  they  now 
have  for  chemical  hazards  (Ex.  11-157). 

All  who  are  potentially  exposed  must  be 
trained  (Tr.,  9/15/89,  pp.  84). 

Mr.  Shirikian,  Forensic  Scientist,  N.Y. 
State  Police,  testifying  fur  the  SEIU 


Federal  Register  /  Vol.  56,  No.  235  /  Friday,  December  6,  1991  /  Rules  and  Regulations        64165 


stated  that.  "Employers  and  employees 
alike  will  be  better  prepared  to  protect 
themselves  at  the  worksite  if  tbey  have 
the  proper  education."  (Tr.  11/13/89,  pp. 
170) 

The  American  Dental  Association 
(ADA]  noted  that  such  training  is 
already  received  as  part  of  a  dental 
education.  "Dental  professionals  are 
trained  and  educated  in  the  delivery  of 
quality  dental  care.  Training  and 
education  include  infection  control 
practices"  (Ex.  11-43). 

Mr.  Paul  Maniscaico,  Vice  President 
of  the  Natioi    '  Association  of 
Emergency  Medical  Technicians  stated: 

Education  is  the  linchpin  in  this  process  of 
protecting  EMS  workers.  Without 
appropriately  delineated  training 
requirements,  the  necessary  behavior 
modification  from  the  ENfT  will  not  be 
reahzed  and  thus,  will  have  no  major  impact 
on  reducing  the  potential  for  illness  or  injury. 
It  is  imperative  that  corrective  measures  be 
taken  immediately  to  address  the  inclusion  of 
infection  control  in  all  ElMS  training 
programs."  (Tr.  9/14/89,  pp.  122-123) 

The  training  is  required  to  be 
conducted  during  working  hours,  at  no 
cost  to  the  employee  and  at  a 
reasonable  location.  These  provisions 
are  required  implicitly  in  all  OSHA 
standards  that  require  training  so  that 
the  employee  is  not  penalized  in  order  to 
participate  in  a  training  program  that  is 
required  to  ensure  as  far  as  possible  the 
employee's  occupational  safety  and 
health.  However,  the  Agency  chose  to 
state  each  provision  explicitly  in  the 
final  standard  for  Occupational 
Exposure  to  Bloodbome  Pathogens  in 
order  that  employers  and  employees  are 
clearly  aware  that  these  requirements 
exist 

The  provisions  for  employee  training 
are  performance  oriented,  listing 
categories  of  information  that  must  be 
provided  to  employees.  This  ensures 
that  important  information  is 
communicated  to  employees  while 
allowing  employers  the  most  flexible 
approach  to  providing  training.  The 
Standard  also  requires  that  training 
records  be  established  and  maintained 
according  to  section  (h)(2).  In  the 
proposed  standard.  OSHA  asked 
whether  it  is  appropriate  to  substitute 
some  measure  of  competency  in  heu  of 
training  for  certain  individuals.  For 
example,  some  asserted  that  infection 
control  practitioners,  would  be  expected 
to  be  thoroughly  familiar  with  some  of 
the  material  in  the  training  program.  A 
number  of  conunenters  felt  that  there 
would  be  very  few  if  any  employees 
who  would  be  knowledgeable  or  have 
sufficient  background  in  all  of  the 
elements  of  the  required  training 
program  and  therefore  there  should  be 


no  employees  exempted  from  the 
training  requirements.  Addressing  this 
issue  AFSCME  commented  that: 

Training  is  critical  to  the  implementation  of 
this  standard  and  no  one  should  be  exempted 
from  this  requirement  *  *  *  it  should  not  be 
assumed  *  *  *  that  simply  l>ecause  someone 
has  a  medical  or  scientific  degree  that  they 
are  well-versed  in  infection  control 
techniques,  personal  protective  equipment, 
emergency  procedures,  this  OSHA  standard 
or  other  essentials.  (Ex.  20-297) 

CDC/NIOSH  slated  that. no 

employees  should  be  exempt  from 
training  that  pertains  to  the  specific 
hazards  and  engineering  controls,  work 
practices  and  PPE  associated  with  their 
job  duties."  (Ex.  20-634).  Similarly,  The 
Service  Master  commented  that. 

Some  employees  will  l>e  thoroughly 
familiar  with  some  material  in  the  training 
program.  However,  they  will  not  be 
thoroughly  familiar  with  other  materials  in 
the  program.  Tliere  should  not  be  a  complete 
exemption  from  training.  Tailoring  of  the 
training  program  •  •  *  will  allow  for 
consideration  of  professional  or  technical 
competency.  (Ex.  20-21) 

On  the  other  hand.  SEIU  suggests  it  is 
appropriate  to  "exclude  diagnosing 
personnel  from  the  training  requirement. 
Physicians  and  dentists  do  not  need  to 
be  trained  in  infection  control 
procedures  because  of  their  professional 
education."  (Ex.  299) 

OSHA  recognizes  that  having  a 
professional  degree  or  other  credentials 
does  not  necessarily  ensure  that  the 
individual  is  adequately  familiar  with  all 
of  the  provisions  of  the  Bloodbome 
Pathogens  Standard.  The  Agency 
realizes  also,  that  depending  on  one's 
background,  an  employee  may  be 
somewhat  familiar  with  various 
elements  of  the  required  training 
program.  Therefore,  paragraph  (g)(2)(i) 
requires  that  all  employees  with 
occupational  exposure  participate  in  a 
training  program;  however,  the  standard 
allows  the  employer  flexibility  in 
tailoring  the  program  to  the  employee's 
background  and  responsibilities. 

In  keeping  with  the  proposed 
standard,  OSHA  is  requiring  in 
paragraph  (g)(2)(ii)  that  training  shall  be 
provided  at  the  time  of  initial 
employment  or  within  90  days  after  the 
effective  date  of  this  standard  and  at 
least  armually  thereafter.  In  support  of 
this  provision,  AFSCME  pointed  out 
that,  "It  is  also  important  for  training  to 
be  provided  annually,  to  reinforce  and 
update  information  that  was  provided 
previously"  (Ex.  20-297).  The  New  York 
Committee  for  Occupational  Safety  and 
Health  commented  that.  "We  support 
the  provisions  for  education  and 
training,  in  particular  the  requirements 
for  such  at  the  time  of  initial 


employment  and  then  again  at  least 
annually"  (Tr.  11/13/89,  pp.  17). 

Bloodbome  pathogens  constitute  a 
serious  hazard  which  can  lead  to  very 
serious  illness  and  death  after  only  one 
exposure.  It  is  extremely  important  that 
employees  are  trained  to  protect 
themselves  from  this  hazard  before 
occupational  exposure  occurs.  It  is 
equally  important  that  those  employees 
who  have  already  incurred  occupational 
exposure  be  trained  as  soon  as  possible 
to  eliminate  or  minimize  such  exposure 
in  the  future.  Therefore,  the  Agency  is 
requiring  that  the  training  provisions  be 
among  the  first  requirements 
implemented  after  the  effective  date  of 
the  standard. 

OSHA  has  concluded  that  it  is 
essential  for  employees  to  understand 
the  nature  of  the  hazards  they  may  face 
in  the  course  of  their  employment  and 
the  procedures  to  follow  to  minimize  or 
eliminate  the  risks  associated  with  their 
exposure  to  these  hazards.  Because  of 
the  severity  of  the  diseases  and  the 
potential  to  contract  them  from  a  single 
event,  it  is  also  important  to  retrain 
workers  exposed  to  bloodbome 
pathogens  on  an  annual  basis.  Annual 
retraining  reinforces  initial  training  and 
provides  an  opportunity  to  present  new 
information  that  had  not  been  available 
at  the  time  of  initial  training. 

The  record  also  indicated  that  many 
employees  who  have  occupational    . 
exposure  have  received  training  and 
training  updates  on  infection  control 
procedures.  In  order  to  avoid  duplicating 
the  previous  training  efforts  of 
employers,  the  Agency  has  added  a 
"grandfather"  clause  to  the  provision. 
Paragraph  (g)(2)(iii)  states  that  "for 
employees  who  have  received  training 
on  bloodbome  pathogens  in  the  year 
preceding  the  effective  date  of  the 
standard,  only  training  on  provisions  of 
the  standard  which  were  not  included 
need  be  provided  within  the  90  days." 
The  annual  training  for  these  employees 
shall  be  provided  within  one  year  of 
their  original  training.  This  allows 
employers  the  opbon  of  supplementing 
prior  employee  training  rather  than 
repeating  it  initially. 

There  was  strong  support  in  the 
record  for  such  a  grandfdlher  clause.  For 
example,  the  American  Hospital 
Association  commented  that  OSHA 
Should  "recognize  training  in  universal 
precautions  that  occurred  within  one 
year  prior  to  the  final  publication  of  the 
rule  as  fulfilling  the  rule's  initial  training 
requirements,  as  long  as  the  employer 
provides  supplemental  information  to 
employees  about  the  new  rules"  (Ex.  20- 
352).  The  American  Association  of 
Dental  Schools  stated,  "We  suggest  a 
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training  waiver  for  an  employee  who 
has  taken  a  continuing  education 
infection  control  course  within  one  year 
prior  to  the  effective  date  of  the  final 
rule — such  individual  would  not  need  to 
take  the  training  course  until  the  next 
year  after  the  rule  takes  effect."  (Ex.  20- 
651)  Mr.  Graman.  of  the  University  of 
Rochester  School  of  Medicine 
commented  that,  "Many  aspects  of  the 
required  initial  training  have  been 
covered  in  recent  in-service  training  on 
UP  and  infection  control  during  the  past 
year — duplication  of  effort  should  be 
avoided."  (Ex.  20-1053)  The  SEIU  (Ex. 
20-979)  felt  that  OSHA  should  allow  for 
grandfathering  of  employees  who  have 
gone  through  training  programs. 

It  is  important  that  employees  are 
trained  not  only  initially  and  annually 
but  whenever  there  is  a  change  in  an 
employee's  responsibilities,  procedures 
or  work  situation  such  that  an 
employee's  occupational  exposure  is 
affected.  Therefore,  paragraph  (g)(2)(v) 
includes  the  following  additional 
provision  in  the  final  standard: 

Employers  shall  provide  additional  training 
when  changes  such  as  modiHcation  of  tasks 
or  procedures  or  institution  of  new  tasks  or 
procedures  affect  the  employee's 
occupational  exposure.  The  additional 
training  may  be  limited  to  addressing  the  new 
exposures  created. 

Regarding  the  need  for  such 
additional  training,  AFSCME  stated 
that,  "Additional  training  should  be 
provided  annually  and  whenever  a 
change  of  working  conditions  increases 
potential  exposure"  (Ex.  38).  The 
American  Nurses'  Association 
commented  that,  "The  employer  should 
routinely  assess  the  employee's  need  for 
training  and  provide  (it]  then  and  not 
just  on  the  anniversary  date"  (Ex.  20- 
953).  The  Retail,  Wholesale  and 
Department  Store  Union.  AFL-CIO 
stressed  that  in  addition  to  annual 
training  all  employees  must  receive 
training  as  new  scientific  information 
becomes  available  (Tr.  11/14/89,  pp. 
431). 

OSHA  is  concerned  that  the  training 
information  presented  must  be 
understood  by  the  employee;  otherwise 
the  training  will  not  be  effective. 
Therefore,  paragraph  (g)[2)(vi)  requires 
that  employers  must  include  training 
material  that  is  appropriate  in  content 
and  vocabulary  to  the  educational, 
literacy  and  language  background  of 
employees.  This  will  ensure  that  all 
employees,  regardless  of  their  cultural  or 
education  background  will  receive 
adequate  training  on  how  to  eliminate  or 
minimize  their  occupational  exposure. 
Many  commenters  suggested  such  a 
provision.  For  example: 


Education  must  be  appropriate  to 
education  level,  literacy  and  cultural  or 
language  background  *  *  *  clarify  materials 
to  workers  at  all  levels  with  varying  cultural, 
ethnic  and  literary  backgrounds  (American 
Association  of  Occupational  Health  Nurses, 
Ex.  11-111). 

*  *  *  educational  training  must  be 
designed  and  presented  according  to  the 
employee's  educational,  language  and  English 
proficiency  *  *  *  it  may  be  necessary  to 
supplement  with  bilingual  resources." 
(American  Nurses  Association.  Tr.,  9/20/89, 
pp.91.) 

Program  depth,  content  and  frequency 
might  vary  widely  depending  on  audience 
characteristics  (such  as  prior  training, 
educational  background,  job  duties,  nature 
and  degree  of  risk)  (American  Hospital 
Association.  Ex.  11-233). 

The  Service  Employees  International 
Union  (SEIU)  provided  similar 
suggestions  in  recommending  that  the 
following  factors  be  taken  into 
consideration  for  training  employees 
exposed  to  bloodbome  pathogens: 

[Employee)  attitudes  and  knowledge  about 
these  diseases:  educational  level  of  workers 
and  potential  barriers  to  training  (i.e.. 
language  difficulties  of  non-English  speaking 
workers,  limited  literacy  on  the  part  of  some 
workers*  *  *)  (Ex.  11-161). 

The  final  standard  requires  that 
employers  provide  a  training  program 
that  contains  certain  minimum 
information.  The  first  element  in 
paragraph  (g)(2)(vii)(A)  is  a  copy  of  the 
regulatory  text  of  the  final  standard  and 
an  explanation  of  the  contents.  This 
ensures  the  employee  will  know  the 
standard  exists  and  will  be  familiar  with 
its  provisions.  OSHA  agrees  with 
several  commenters  who  stated  that 
providing  a  complete  copy  of  the  final 
standard  including  the  preamble  as  well 
as  the  regulatory  text  to  each  employee 
would  be  unreasonable  and 
burdensome.  For  example,  the  State  of 
Connecticut  commented  that,  "Providing 
an  overview  of  the  standard  and  making 
a  copy  available  upon  request  at  a 
central  point  in  the  workplace  such  as  a 
medical  library  should  be  permitted. 
Providing  every  employee  their  own 
personal  copy  of  the  standard  does  not 
seem  productive  or  necessary"  (Ex.  20- 
796).  However,  although  providing  a 
copy  of  the  entire  standard  to  each 
employee  is  not  required,  the  Agency 
X  has  concluded  that  each  employee 
needs  a  copy  of  the  regulatory  text  so 
that  he  or  she  will  know  exactly  what  its 
requirements  are. 

The  second  and  third  elements, 
(paragraph  (g)(2)(vii)  (B)  and  (C))  require 
that  the  training  program  include  a 
general  discussion  of  bloodbome 
diseases  with  specific  emphasis  on  the 
epidemiology,  symptomatology  and 
modes  of  transmission  of  HBV  and  HIV. 


Discussion  of  the  epidemiology, 
symptomatology  and  modes  of 
transmission  of  HIV  and  HBV  is  an 
appropriate  component  of  training  for  a 
number  of  reasons.  First,  this  provision 
will  ensure  a  basic  understanding  of  the 
diseases  caused  by  these  viruses  and 
the  need  to  observe  precautions  to 
prevent  disease  transmission.  There  is 
general  agreement  in  the  record  that 
such  information  would  be  needed  in  a 
training  program  for  bloodbome 
pathogens.  For  example,  the  SEIU 
envisioned  a  training  program  where 
"[T]here  will  be  sessions  on  the  general 
epidemiology  of  diseases  as  well  as  a 
clinical  explanation  of  the  disease"  (Ex. 
11-161).  As  a  more  general  statement  of 
the  same  principle.  CDC/NIOSH 
commented  that  "[wjorkers  require 
complete  understanding  of  the  modes  of 
transmission  of  HBV  and  HIV  to 
observe  properly  the  protective 
measures  required  of  them"  (Ex.  11-187). 
Similariy.  the  State  of  Maryland  (Ex.  11- 
283).  AFSCME  (Ex.  11-157),  Califomia 
Nurses  Association  (Tr.,  9/13/89,  pp.  68.) 
and  the  American  Red  Cross  (ARC)  (Ex. 
11-280)  endorsed  the  need  for  training 
workers  to  understand  the  diseases  that 
could  be  transmitted  by  exposure. 

Second,  employees  need  to  be  able  to 
recognize  the  symptoms  associated  with 
these  diseases.  There  may  be  an 
exposure  incident  where  an  employee 
may  not  realize  that  occupational 
exposure  has  occurred.  For  example,  an 
employee  may  not  realize  that  there  was 
a  small  perforation  in  a  glove  wom 
while  performing  a  surgical  procedure. 
The  employee  must  understand  that  if 
certain  symptoms  develop,  e.g., 
abdominal  pain  and  jaundice,  then  these 
symptoms  may  be  related  to  hepatitis  B. 
It  is  not  the  Agency's  intention  in  most 
cases  for  training  programs  to  provide  in 
depth  information  or  to  focus  intensely    , 
on  bloodbome  diseases  other  than  HIV 
and  HBV  and  the  other  hepatitis  viruses. 
However,  it  is  appropriate  to  inform 
employees  that  there  are  bloodbome 
pathogens  in  addition  to  HIV  and  HBV. 
OSHA  believes  that  it  is  important  for 
each  worker  to  recognize  how  he  or  she 
specifically  might  be  occupationally 
exposed  to  bloodbome  pathogens  and 
under  which  circumstances  infection 
control  precautions  will  be  necessary. 
Therefore,  the  fourth  element  of  the 
training  program  (paragraph 
(g)(2)(vii)(D))  requires  an  explanation  of 
the  exposure  control  plan  and  of  the 
appropriate  methods  for  recognizing 
tasks  that  may  involve  exposure  to 
blood,  and  other  potentially  infectious 
materials. 

Paragraph  (g)(2)(vii)(E)  of  the  training 
program  requires  the  employer  to 
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Discussion  of  the  epidemiology, 
symptomatology  and  modes  of 
transmission  of  HIV  and  HBV  is  an 
appropriate  component  of  training  for  a 
number  of  reasons.  First,  this  provision 
will  ensure  a  basic  understanding  of  the 
diseases  caused  by  these  viruses  and 
the  need  to  observe  precautions  to 
prevent  disease  transmission.  There  is 
general  agreement  in  the  record  that 
such  information  would  be  needed  in  a 
training  program  for  bloodborne 
pathogens.  For  example,  the  SEIU 
envisioned  a  training  program  where 
"[Tlhere  will  be  sessions  on  the  general 
epidemiology  of  diseases  as  well  as  a 
clinical  explanation  of  the  disease"  (Ex. 
11-161).  As  a  more  general  statement  of 
the  same  principle.  CDC/NIOSH 
commented  that  "[wjorkers  require 
complete  understanding  of  the  modes  of 
transmission  of  HBV  and  HIV  to 
observe  properly  the  protective 
measures  required  of  them"  {Ex.  11-187). 
Similarly,  the  State  of  Maryland  (Ex.  11- 
283),  AFSCME  (Ex.  11-157),  California 
Nurses  Association  (Tr.,  9/13/89,  pp.  68.) 
and  the  American  Red  Cross  (ARC)  (Ex. 
11-280)  endorsed  the  need  for  training 
workers  to  understand  the  diseases  that 
could  be  transmitted  by  exposure. 

Second,  employees  need  to  be  able  to 
recognize  the  symptoms  associated  with 
these  diseases.  There  may  be  an 
exposure  incident  where  an  employee 
may  not  realize  that  occupational 
exposure  has  occurred.  For  example,  an 
employee  may  not  realize  that  there  was 
a  small  perforation  in  a  glove  worn 
while  performing  a  surgical  procedure. 
The  employee  must  understand  that  if 
certain  symptoms  develop,  e.g., 
abdominal  pain  and  jaundice,  then  these 
symptoms  may  be  related  to  hepatitis  B. 
It  is  not  the  Agency's  intention  in  most 
cases  for  training  programs  to  provide  in 
depth  information  or  to  focus  intensely    , 
on  bloodborne  diseases  other  than  HIV 
and  HBV  and  the  other  hepatitis  viruses. 
However,  it  is  appropriate  to  inform 
employees  that  there  are  bloodborne 
pathogens  in  addition  to  HIV  and  HBV. 

OSHA  believes  that  it  is  important  for 
each  worker  to  recognize  how  he  or  she 
specifically  might  be  occupationally 
exposed  to  bloodborne  pathogens  and 
under  which  circumstances  infection 
control  precautions  will  be  necessary. 
Therefore,  the  fourth  element  of  the 
training  program  (paragraph 
(g)(2)(vii)(D))  requires  an  explanation  of 
the  exposure  control  plan  and  of  the 
appropriate  methods  for  recognizing 
tasks  that  may  involve  exposure  to 
blood,  and  other  potentially  infectious 
materials. 

Paragraph  (g)(2)(vii)(E)  of  the  training 
program  requires  the  employer  to 


provide  an  explanation  of  the 
appropriate  methods  for  recognizing 
tasks  and  other  activities  that  may 
involve  exposure  to  blood  and  other 
potentially  infectious  materials. 

Several  groups  who  have  commented 
to  OSHA's  record  on  bloodborne 
pathogens  supported  this  provision  and 
stressed  the  need  for  workers  to  be  able 
to  recognize  when  they  may  be  at  risk  of 
exposure.  For  example,  the  American 
Red  Cross  commented: 

Descriptions  of  staff  duties  must  indicate 
whether  duties  routinely  involve  potential  for 
exposure  to  infectious  agents  •  •  *  whether 
such  exposure  might  occasionally  occur  due 
to  extra-ordinary  drcumstances  *  *  *  or 
whether  duties  do  not  inchide  potential  for 
exposure  (Ex.ll-2ao). 

Likewise,  AFSCME  pointed  out  that 
"(tjraining  should  ensure  that  all 
woriiers  *  *  *  can  identify  tasks  that 
may  involve  exposure  to  blood  or  other 
potentially  infectious  body  fluids"  (Ex. 
11-157).  In  suggesting  a  specific  training 
program,  the  SEIU  proposed  that 
"*  *  *  workers  will  learn  the  exposure 
associated  with  specific  occupations 
and  tasks  in  health  care  facilities"  (Ex. 
11-161). 

To  ensure  that  employees  will  be  able 
to  identify  and  implement  methods  of 
reducing  or  preventing  occupational 
exposure  to  bloodborne  pathogens, 
paragraph  (g){2)(viji){F)  requires  an 
explanation  of  the  use  and  limitations  of 
appropriate  engineering  controls,  work 
practice  controls,  and  personal 
protective  equipment.  In  support  of  this 
provision,  the  State  of  Maryland 
commented  that  no  worker  should 
engage  in  a  task  involving  occupational 
exposure  before  receiving  training 
pertaining  to  standard  operating 
procedures,  work  practices  and  PPE  for 
that  particular  task  (Tr.,  9/15/89.  pp. 
173). 

Paragraph  (g)(2)(vii)  fGJ  and  (H) 
require  that  employees  be  provided 
information  on  the  types,  proper  use, 
location,  removal,  handling, 
decontamination  and/or  disposal  of 
personal  protective  equipment  as  well 
as  an  explanation  of  the  basis  for 
selection  and  limitations  of  pmiective 
equipment  including  protective  clothing. 
This  will  ensure  that  employees  are 
knowledgeable  about  the  personal 
protective  equipment  available  to 
achieve  appropriate  barrier  protection. 

Comments  in  the  record  support 
inclusion  of  information  on  personal 
protective  equipment  and  clothing  in  the 
training  program  for  employees.  For 
example.  AFSCME  suggested  the 
following: 

Training  should  ensure  that  alt 
workers  •  *  *  know  wfiere  all  protective 


equipment  is  kept,  how  to  remove,  handle, 
decontarainate.  maintain  and  dispose  of 
contaminated  equipment  (Ex.  11-157). 

The  American  Red  Cross  noted  that: 

Staff  must  understand  *  *  *  protective 
clothing  and  equipment  (is)  available  and 
their  proper  use  *  *  *  all  proper  practices 
and  pertinent  Standard  Operating 
Procedures,  including  handling, 
decontamination,  and  disposal  of 
contaminated  clothing  and  equipment  (Ex.ll- 
280). 

CDC/NIOSH  (Ex.  11-187)  stressed  the 
need  for  employee  training  on  measures 
to  control  exposure  to  bloodborne 
pathogens,  recommending  that  "(alll 
workers  •  •  *  receive  detailed  training 
on  engineering  ctmtrols,  personal 
protective  clothing  and  equipment  and 
work  practices  required  for  their  duties." 
According  to  CDC/NIOSH,  this  training 
would  have  to  cover  not  only  the  proper 
use  of  protective  devices,  but  also  the 
inherent  limitations  of  those  devices. 

The  Joint  Committee  on  Health  Care 
Laundry  Guidelines  stated: 

Training  should  include  appropriate  pi 
techniques  and  the  use  of  PPE  related  to  the 
risk  involved  (Tr..  10/20/89.  pp.  796). 

Paragraph  (g)(2)(vii)(I)  requires  that 
employees  be  provided  with  information 
on  the  hepatitis  B  vaccine  to  ensure  that 
they  are  aware  of  its  efficacy  and  safety 
as  well  as  its  beneHts  and  to  ensure  that 
employees  are  aware  that  the  vaccine 
and  vaccination  will  be  offered  to  them 
free  of  charge.  OSHA  believes  informing 
employees  about  the  HBV  vaccine  is  a 
critical  component  of  any  training 
program. 

The  vaccine  is  the  best  available 
means  of  preventing  HBV  in  the  vast 
maiority  of  workers.  Some  employees  at 
risk  remain  unvaccinated,  many  because 
of  a  lack  of  knowledge  about  the 
vaccine  including  an  unfounded  fear  of 
contracting  HBV  or  HIV  from  the 
vaccine.  According  to  one  vaccine 
manufacturer,  Merck.  Sharp  and  Dohme, 
a  number  of  studies  on  worxer 
acceptance  attribute  the  "under 
utilization  of  the  vaccine"  to  a  "lack  of 
information  about  the  disease  and  the 
vaccine  safety  and  effectiveness"  (Ex. 
11-165).  In  fact,  a  study  condu-ted  at 
three  teaching  hospitals  found  that  "the 
amount  of  intormation  received 
concerning  the  need  for  and  safety  of 
the  vaccine  correlated  significantly  with 
the  level  of  vaccination  among 
employees.  Approximately  50^  of 
employees  vnho  reported  receiving 
adequate  infonnation  were  vaccinated, 
whereas  fewer  than  20%  who  indicated 
they  did  not  receive  adequate 
information  requested  the  vaccine  (Ex. 
11-165)."  Merck.  Sharp  and  Dohme 
concluded  that  soccessful  vaccination 


programs  combined  "proper  education 
about  the  disease  and  the  vaccine, 
[withj  •  *  •  active  support  for 
employee  vaccinations  from  the 
managerial  staff,  and  •  *  •  vaccine(s) 
without  cost  to  the  employees"  (Exll- 
165).  Among  the  other  supporters  of  this 
provision  are  the  American  Dental 
Hygienists  Association  (Tr..  1/16/90.  pp. 
569),  the  International  Association  of 
Fire  Fighters  (Tr..  9/18/89.  pp.  139)  and 
Local  1199  E>rug,  Hospital  and 
Healthcare  Union  (Tr.,  11/14/89,  pp. 
380-3). 

The  clause,  "to  ensure  that  employees 
are  aware  that  the  vaccine  and 
vaccination  will  be  offered  to  them  free 
of  charge"  was  added  to  the  final 
provision  to  ensure  that  employees  will 
know  that  they  are  in  no  way 
responsible  for  any  portion  of  the  cost  of 
the  HBV  vaccine  or  vaccination  series. 
Emphasizing  this  issue,  the  American 
Nurses'  Association  commented  that, 
"*  *  *  we  believe  OSHA  needs  to  be 
much  more  explicit  in  its  mandate.  It 
must  state  that  the  vaccine  shall  be 
furnished  to  fully  informed,  consenting 
emjrfoyees  at  no  cost  to  them.  Reports 
indicate  that  employees  that  are 
thoroughly  educated  about  the  vaccine 
accept  it  more  readily. '  (Tr.  9/20/89.  p. 
78). 

Paragraph  (gM2Mvii)(n  requires  that 
employees  be  provided  information  on 
appropriate  actions  to  take  and  persons 
to  contact  in  an  emergency  involving 
exposure  to  blood  or  other  potentially 
infectious  materials.  This  ensures  that 
workers  will  be  prepared  for  unusual  or 
extraordinary  circumstances  that 
include  the  potential  for  exposure  to 
bloodborne  pathogens.  Typical  of  the 
support  in  the  record  for  this  provision  Is 
the  following  comment  from  the 
American  Red  Cross: 

Staff  must  understand  *  *  *  actions  to  be 
taken  when  confronted  with  a  situal>on  of 
potential  exposure  that  had  not  been 
anticipated  by  the  employee.  Such  training 
misht  include  knowledge  of  the  ex.stence.of 
safetv  procedures  applicable  to  the  situaV  on 
and  the  availability  of  assistance  (Ex.  11- 
280). 

It  is  important  that  employees 
understand  the  actioiu  to  be  taken  if  an 
occupational  exposure  does  occur  as 
well  as  what  medical  follow.up  is 
available  for  exposed  individuals  to 
ensure  that  they  seek  appropriate 
medi..al  treatment,  prophylaxis  and/or 
post  exposure  follow.up.  Therefore, 
paragraph  (gl(Z)(vii)  (K>  and  (L)  require 
an  explanation  of  the  pro^dure  to 
follow  if  an  occupational  exposure  to 
bloodb;:^me  pathogens  occurs,  including 
the  method  of  reporting  (he  incident  and 
a  descrintion  of  the  medical  follow-up 
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including  counseling  that  would  be 
made  available. 

Support  for  including  training  about 
exposure  reporting  and  post-exposure 
follow-up  after  an  exposure  incident 
was  given  by  several  commenters  to  the 
record,  such  as  the  American  Nurses 
Association  stressed  that: 

Employees  must  be  educated  about  the 
necessity  for  reporting  occupational 
exposures  to  blood  and  body  fluids. 
Employees  must  be  confident  the  reporting 
does  not  bring  reprisal  (Tr.  9/20/90.  p.  77). 

The  American  Red  Cross  stated  that 
"[s]taff  must  understand  *  *  *  proper 
procedures  to  be  followed  in  case  of  an 
accident  or  exposure  (Ex.  11-280)." 
Elaborating  on  this  position,  AFSCME 
stated: 

Training  should  ensure  that  all 
workes  '  *  *  know  the  corrective  actions  to 
take  in  the  event  of  *  *  *  personal  exposure 
to  fluids  or  tissues,  the  appropriate  reporting 
procedures  and  the  medical  monitoring 
recommended  in  cases  o^suspected 
parenteral  exposure.  (Ex.  11-157) 

The  AAOHN  took  an  even  more 
explicit  position  regarding  training  on 
the  need  for  follow-up  medical  care  in 
stating  that: 

All  health  care  workers  should  receive 
education  about  the  counseling  of* 
occupationally  exposed  individuals, 
monitoring  and  surveillance  activities, 
current  management  of  the  disease  process 
and  legal,  ethical  issues.  (Ex.11-111) 

Paragraph  (g)(2)(vii){M]  requires  an 
explanation  of  the  required  signs  and 
labels,  including  color  codings  and  "red 
bagging",  to  ensure  that  employees 
understand  the  warning  messages 
presented  and  the  need  for  appropriate 
infection  control  procedures. 

Paragraph  (g)(2)(vii)(N)  requires  that 
there  be  an  opportunity  for  interactive 
questions  and  answers  with  the  person 
conducting  the  training  session.  This 
will  ensure  that  employees  have  an 
opportunity  to  clarify  any  issues  of 
concern  regarding  occupational 
exposure.  Supporting  this  provision, 
Helen  Miramantes,  an  occupational 
health  nurse  who  served  as  OSHA's 
expert  witness  on  training,  (Ex.  29) 
emphasized  that; 

Trainers  must  allocate  sufficient  time  to  not 
only  present  the  information  but  also  to  allow 
for  questions  and  review  of  materials  as 
needed.  The  trainer  needs  to  provide  an 
environment  in  which  participants  feel 
sufficiently  comfortable  in  order  to  ask 
questions  and  make  comments.  Asking 
questions  and  discussing  various  aspect  of  a 
training  program  can  clarify  information  and 
reinforce  important  learning  objectives  (Ex. 
29). 

Paragraph  (g)(2)(viii)  requires  that  the 
person  conducting  the  training  be 


knowledgeable  in  the  subject  matter 
covered  by  the  elements  contained  in 
the  training  program  as  it  relates  to  the 
workplace  that  the  training  will  address. 
There  was  strong  support  in  the  record 
for  requiring  that  training  be  conducted 
by  a  "qualified  trainer."  The  American 
Nurses'  Association  commented  that 
educators  must  be  familiar  with 
occupational  health  programs  as  well  as 
bloodbome  pathogens  and  that 
instructors  must  be  competent  (Ex.  20- 
953).  Similarly,  the  American 
Association  of  Occupational  Health 
Nurses  stated  that,  "Because  of  the 
complex  nature  of  the  subject  matter 
and  the  content  of  training  required, 
trainers  must  be  qualified;  at  a 
minimum,  trainers  should  have 
knowledge  of  disease  transmission  and 
measures  to  prevent  transmission, 
health  surveillance  and  follow- 
up  *  *  *  "  (Ex.  20-357).  Marquette 
Dental  School  suggested  that.  "It  is 
appropriate  that  the  training  and/or  a 
measure  of  competency  is  required  from 
individuals  who  are  training  others  in 
infection  control  procedures"  (Tr..  10/ 
19/89.  pp.  589). 

Other  commenters  stressed  the  need 
for  allowing  flexibility  regarding  what 
instructor  qualifications  should  be.  For 
example.  NIOSH  stated  that. 
"Qualifications  of  the  trainer  should  be 
specified  in  general  terms;  the  trainer 
should  have  expertise  in  the  subject 
area,  as  documented  by  objective 
evidence  such  as  satisfactory 
completion  of  relevant  training  courses 
or  degree  programs"  (Ex.  20-634). 

Finally,  the  record  indicated  the  need 
for  instructors  to  be  knowledgeable 
regarding  how  the  elements  in  the 
training  program  relate  to  the  workplace 
that  the  training  will  address.  Regarding 
this  issue,  the  Health  Industry 
Manufacturers'  Association  requested 
that  the  final  rule  emphasize 
competency-based  education  and 
training,  utilizing  qualified  instructors 
and  that  educat.onal  programs  be 
tailored  to  individual  facilities  (Ex.  20- 
795).  Based  on  these  and  other 
comments  in  the  record.  OSHA  is 
requiring  that  the  person  conducting  the 
tra.ning  shall  be  kiiowledgeable  in  the 
subject  matter  covered  by  the  elements 
contained  in  the  training  program  as  it 
relates  to  the  workplace  that  the  training 
will  address. 

Employees  in  HIV/HBV  research 
laboratories  and  HIV/HBV  production 
facilities  may  be  at  especially  high  risk 
of  infection  following  occupational 
exposure  because  they  handle 
concentrated  preparations  of  these 
viruses.  OSHA  has  concluded  that  the 
risk  is  sufficiently  high  to  warrant  a 
requirement  for  additional  initial 


training  in  the  handling  of  HIV/HBV. 
Paragraph  (g)(2)(ix)(A)  of  the  standard, 
therefore,  requires  that  employees  in 
such  facilities  who  have  occupational 
exposures  demonstrate  proficiency  in 
standard  microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HIV/HBV. 
OSHA  understands  that  many  of  the 
employees  who  would  be  covered  by 
this  provision  are  highly  skilled  and 
experienced  laboratorians  who  have 
been  working  with  these  viruses  and 
carefully  following  the  biosafety 
guidelines.  For  this  reason,  OSHA  is 
specifying  that  proficiency  be 
demonstrated  rather  than  requiring  that 
all  employees  be  retrained. 

Paragraph  (g)(2)(ix){B)  requires 
employees  in  HIV/HBV  research 
laboratories  and  HIV/HBV  production 
facilities  to  be  experienced  in  the 
handling  of  human  pathogens  or  tissue 
cultures  prior  to  working  with  HIV  or 
HBV.  Finally,  Paragraph  (g)(2)(ix)(C) 
requires  that  employees  with  no  prior 
experience  in  handling  human 
pathogens  have  to  participate  in  an  on- 
the-job  training  program  where  initial 
work  activities  do  not  include  the 
handling  of  infectious  agents.  A 
progression  of  work  activities  is 
permitted  as  techniques  are  learned  and 
proficiency  is  developed.  An  employee 
is  permitted  to  participate  in  work 
activities  involving  infectious  agents 
only  after  proficiency  has  been 
demonstrated  to  ensure  that  the  worker 
is  able  to  handle  HIV  or  HBV  as  safely 
as  possible,  thereby  minimizing  the  risk 
of  occupationally  related  infection  and 
illness. 

OSHA's  provisions  requiring 
additional  training  for  employees  in 
HIV/HBV  research  laboratories  and 
HIV/HBV  production  facilities  are 
patterned  after  the  recommendations 
made  by  an  expert  team  convened  by 
the  Director  of  the  National  Institute  of 
Health  (Ex.&-312).  This  expert  team 
made  the  following  recommendations  to 
help  assure  a  safe  and  healthful  work 
environment  for  employees  who  handle 
concentrated  preparations  of  HIV: 

A.  Strictly  adhere  to  standard 
microbiologic  practices  and  techniques: 

The  most  important  recommendation  is  to 
adhere  strictly  to  standard  microbiologic 
practices  and  techniques.  Persons  working 
with  HIV  must  be  aware  of  potential  hazards 
and  must  he  trained  and  proficient  in  practice 
and  techniques  necessary  for  self-protection. 
Employees  must  be  informed  that  parenteral 
exposure  is  the  most  serious  potential  hazard 
for  causing  a  laboratory -acquired  infection. 

They  must  be  able  to  recognize  how  such 
exposures  occur  and  how  they  can  be 
prevented.  Although  on-the-job  training  is  an 
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training  in  the  handling  of  HIV/HBV. 
Paragraph  (g){2)(ix)(A)  of  the  standard, 
therefore,  requires  that  employees  in 
such  facilities  who  have  occupational 
exposures  demonstrate  proficiency  in 
standard  microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HIV/HBV. 
OSHA  understands  that  many  of  the 
employees  who  would  be  covered  by 
this  provision  are  highly  skilled  and 
experienced  laboratorians  who  have 
been  working  with  these  viruses  and 
carefully  following  the  biosafety 
guidelines.  For  this  reason,  OSHA  is 
specifying  that  proficiency  be 
demonstrated  rather  than  requiring  that 
all  employees  be  retrained. 

Paragraph  (g)(2)(ix)(B)  requires 
employees  in  HIV/HBV  research 
laboratories  and  HIV/HBV  production 
facilities  to  be  experienced  in  the 
handling  of  human  pathogens  or  tissue 
cultures  prior  to  working  with  HIV  or 
HBV.  Finally,  Paragraph  (g)(2)(ix)(C) 
requires  that  employees  with  no  prior 
experience  in  handling  human 
pathogens  have  to  participate  in  an  on- 
the-job  training  program  where  initial 
work  activities  do  not  include  the 
handling  of  infectious  agents.  A 
progression  of  work  activities  is 
permitted  as  techniques  are  learned  and 
proficiency  is  developed.  An  employee 
is  permitted  to  participate  in  work 
activities  involving  infectious  agents 
only  after  proficiency  has  been 
demonstrated  to  ensure  that  the  worker 
is  able  to  handle  HIV  or  HBV  as  safely 
as  possible,  thereby  minimizing  the  risk 
of  occupationally  related  infection  and 
illness. 

OSHA's  provisions  requiring 
additional  training  for  employees  in 
HIV/HBV  research  laboratories  and 
HIV/HBV  production  facilities  are 
patterned  after  the  recommendations 
made  by  an  expert  team  convened  by 
the  Director  of  the  National  Institute  of 
Health  (Ex.&-312).  This  expert  team 
made  the  following  recommendations  to 
help  assure  a  safe  and  healthful  work 
environment  for  employees  who  handle 
concentrated  preparations  of  HIV: 

A.  Strictly  adhere  to  standard 
microbiologic  practices  and  techniques: 

The  most  important  recommendation  is  to 
adhere  strictly  to  standard  microbiologic 
practices  and  techniques.  Persons  working 
with  HIV  must  be  aware  of  potential  hazards 
and  must  be  trained  and  proficient  in  practice 
and  techniques  necessary  for  self-protection. 
Employees  must  be  informed  that  parenteral 
exposure  is  the  most  serious  potential  hazard 
for  causing  a  laboratory -acquired  infection. 

They  must  be  able  to  recognize  how  such 
exposures  occur  and  how  they  can  be 
prevented.  Although  on-the-job  training  is  an 
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acceptable  approach  for  learning  techniques 
and  practices,  il  is  imperative  that 
proHciency  be  obtained  before  virus  is 
actually  handled.  Initial  work  activities 
should  not  include  the  handling  of  vims.  A 
progression  of  work  activities  should  be 
assigned  as  techniques  are  learned  and 
proficiency  is  developed. 

B.  Assure  that  workers  are  proricient  in 
virus-handling  techniques: 

Selection  criteria  for  employees  who  will 
work  in  production  operations  or  with 
concentrated  preparations  of  HIV  should 
require  experience  in  the  handling  of  human 
pathogens  or  tissue  cultures.  If  an  employee 
has  not  had  such  experience,  she/he  should 
participate  in  carefully  structured,  well 
supervised  on-the-job  training  programs. 

The  director  or  person  in  charge  of  the 
laboratory  or  production  facility  must  ensure 
that  personnel  are  appropriately  trained  and 
are  proficient  in  practices  and  techniques 
necessary  for  self  protection.  Initial  work 
activities  should  not  include  the  handling  of 
virus.  A  progression  of  work  activities  should 
be  assigned  as  techniques  are  learned  and 
proficiency  is  developed.  Virus  should  only 
be  introduced  into  the  work  activities  after 
the  supervisor  is  confident  it  can  be  handled 
safely  (Ex.6-312). 

The  employer  must  assure  that  the 
employee  is  proficient  in  the  standard 
j      microbiological  practices  and  special 
practices  required  by  this  standard  that 
are  applicable  to  the  employee's  job, 
and  that  the  employee  can  perform  his 
or  her  tasks  in  a  safe  manner. 
Proficiency  is  achieved  by  experience 
and  training.  The  employer  is 
responsible  for  evaluating  the 
employee's  proficiency  and  for 
documenting  the  mechanism  used  to 
determine  proficiency.  For  example,  the 
employee's  proficiency  may  be 
demonstrated  by  passing  a  written  test 
and  by  having  his  or  her  techniques 
observed  by  the  laboratory  director  or 
the  director's  designated  representative. 
The  results  of  the  written  tests  and 
observations  must  be  documented. 
OSHA  also  recognizes  that  some 
employees  will  be  scientists  who  have 
extensive  experience  in  these  practices. 
Therefore,  proficiency  may  also  be 
demonstrated  by  a  graduate  degree  in 
the  study  of  HIV  or  HBV  or  another 
closely  related  subject  area  with  a 
period  of  related  laboratory  research 
experience. 

OSHA  concludes  that  the 
requirements  for  labelling,  signs,  and 
employee  training  are  necessary 
elements  in  the  effort  to  eliminate  or 
minimize  exposure  to  bloodbome 
pathogens. 

Paragraph  (h)  Recordkeeping 

The  final  standard  requires  that 
employers  maintain  records  related  to 
bloodbome  pathogens  including 
exposure  incidents,  post  exposure 


follow-up,  hepatitis  B  vaccination  status 
and  training  for  all  employees  with 
occupational  exposure.  These 
recordkeeping  requirements  are  in 
accordance  with  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act).  Section  8(c)  of  the  OSH  Act 
authorizes  the  promulgation  of 
regulations  which  require  an  employer 
to  keep  necessary  and  appropriate 
records.  OSHA  has  determined  that,  in 
this  context,  medical  and  training 
records  are  necessary  to  assure  that 
employees  receive  appropriate 
information  on  the  hazards  and  effective 
prevention  and  treatment  measures,  as 
well  as  to  aid  in  the  general 
development  of  information  on  the 
causes  of  occupational  illnesses  and 
injuries  involving  bloodbome  pathogens. 
Specifically,  OSHA  believes  that 
maintenance  of  medical  records  is 
essential  because  documentation  is 
necessary  to  insure  proper  evaluation  of 
the  employee's  immune  status  and  for 
proper  healthcare  management 
following  an  exposure  incident. 

As  proposed,  paragraph  (h)(1)  of  the 
final  standard  requires  employers  to 
maintain  employee  medical  records 
which  include: 

(1)  The  name  and  social  security 
number  of  the  employee: 

(2)  A  copy  of  the  employee's  hepatitis 
B  vaccination  status; 

(3)  A  copy  of  all  results  of 
examinations,  medical  testing,  and 
follow-up  procedures  related  to  post- 
exposure evaluation; 

(4)  The  employer's  copy  of  the 
responsible  healthcare  professional's 
written  opinion;  and 

(5)  A  copy  of  the  information  given  to 
the  healthcare  provider  as  required  by 
paragraph  (f)  of  this  standard. 

The  American  Federation  of  State, 
County  and  Municipal  Employees,  AFL- 
CIO  (AFSCME)  petitioned  OSHA  to 
promulgate  a  permanent  standard, 
"requir[ing]  the  employer  to  keep 
records  on  all  occupationally  related 
infectious  diseases  contracted  by 
employees."  (Ex.  2A,  p.  4).  Many 
commenters  supported  AFSCME's 
petition  for  a  recordkeeping  provision. 
Retail,  Wholesale  and  Department  Store 
Union  (RWDSU)  commented,  "[w]e 
concur  with  the  recordkeeping 
requirements  of  the  proposed 
standard  *  *  *"  (Ex.  20-1505,  p.  6). 
Monsour  Medical  Center  agreed  that 
such  records  should  be  maintained  and 
kept  confidential  (Ex.  20-158). 
Providence  Hospital  and  Clearfield 
Hospital  commented  that  they  had  no 
argument  or  problem  with  the 
recordkeeping  provision  and  have 
already  instituted  changes  in 
recordkeeping  practices  (Exs.  20-343; 


20-585).  Children's  Hospital  of  the 
King's  Daughters  stated  that  "(ijt  is 
appropriate  that  th^  employer  establish 
and  maintain  an  accurate  health  record 
for  each  employee  in  their  institution." 
(Ex.  20-574,  p.  5).  Finally,  Verdugo  Hills 
Hospital  and  Northwest  Center  for 
Occupational  Health  and  Safety  agreed 
that  accurate  and  unified  records  are 
important  and  should  be  maintained  on 
employees  with  risks  of  exposure  to 
bloodbome  pathogens  (Exs.  20-525;  20- 
526).  However,  the  overwhelming 
majority  of  commenters  did  not  address 
this  paragraph  in  their  comments.  OSHA 
believes  that  the  lack  of  comment  is  due. 
in  part  at  least,  to  the  common 
understanding  that  the  establishment 
and  maintenance  of  employee  medical, 
records  are  an  integral  part  of  an 
occupational  health  program. 

Although  the  majority  of  the 
commenters  agreed  that  records  must  be 
maintained,  some  commenters  disagreed 
about  who  should  maintain  the  record; 
how  long  the  record  should  be  retained; 
and  how  confidentiality  of  records 
should  be  maintained. 

Three  commenters  suggested  that  the 
maintenance  of  medical  records  should 
be  the  responsibility  of  the  employee's 
treating  healthcare  professional  and  not 
the  employer  (Exs.  20-350;  20-1004;  20- 
665).  Other  commenters  believe  that  the 
responsibility  for  maintaining  employee 
medical  records  on  occupational 
illnesses  properly  lies  with  the  employer 
(Exs.  2A;  20-574).  OSHA  agrees  with  the 
latter  and  this  standard,  like  other 
OSHA  standards,  confers  the 
responsibility  for  recordkeeping  upon 
the  employer.  However,  this  standard 
does  not  require  the  employer  to 
maintain  possession  of  the  records.  For 
example,  an  employer  may  wish  to  have 
the  records  kept  in  the  office  of  the 
physician  or  other  licensed  healthcare 
professional  with  whom  he  or  she  has  a 
contract  to  provide  healthcare  to  his  or 
her  employees.  On  the  other  hand,  many 
employers,  particularly  healthcare 
providers,  already  maintain  employee 
medical  records  (i.e.  TB  tests, 
vaccinations,  physical  examinations, 
etc.).  In  these  instances,  the  information 
from  this  paragraph  would  simply  be 
added  to  existing  confidential  medical 
files.  This  standard  does  not  require  an 
additional  record,  so  long  as  the  existing 
record  is  considered  confidential. 
Regardless  of  where  the  records  are 
kept,  the  employer  bears  the 
responsibility  for  their  creation  and 
maintenance. 

Other  commenters  suggested  that 
slate  agencies  or  OSHA  should  be 
responsible  for  maintaining  the  medical 
records.  (Exs.  20-665;  20-1205;  Tr.  9/21/ 
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89.  p.  165).  Reasons  for  this  suggestran 
ranged  from  a  beKef  that  confident iaHty 
would  be  increased  to  a  suggestion  th«t 
errors  and  losses  would  be  decreased. 
OSHA  believes  that  the  day  to  day 
maintenance  of  individual  employee 
medical  records  by  state  agencies  or 
OSHA  would  be  inconsistent  with  the 
OSH  Act.  First,  in  Section  {2)(b)(7)  of  the 
OSH  Act.  Congress  intended  for  OSHA 
to  be  responsible  for  "provid(ingl 
nredical  criteria  which  will  assure 
insofar  as  practicable  that  no  employee 
will  suffer  diminished  health,  functional 
capacity,  or  life  expectancy  as  a  result 
df  his  work  experience."  Second,  in 
section  {6)(b)(7)  of  the  Act,  Congress 
intended  that  OSHA  prescribe 
appropriate  controls,  including  such 
controls  as  medical  examinations,  as 
may  be  necessary,  for  the  protection  of 
employees.  Finally,  section  8(c}  of  the 
Act  states  clearly  who  is  responsible  for 
recordkeeping:  "*  *  *  each  employer 
shall  make,  keep  and  preserve  and  make 
available  *  *  *  such  records  regarding 
his  activities  relating  to  (the  OSH|  Act." 
OSHA  has  concluded  that  medical 
recordkeeping  on  vaccination  and 
occupational  exposure  incidents  is  an 
appropriate  and  necessary  control  for 
the  protection  of  employees  against 
bloodbome  pathogens.  Specifically. 
OSHA  concludes  that  in  order  for 
records  to  be  useful  in,  for  example. 
assessing  post  exposure  follow-up  or 
instituting  and  directing  an  HBV  vaccine 
program,  they  need  to  be  readily 
available  and  this  is  best  accomphshed 
when  the  employer  is  responsible  for  the 
records.  Additionally.  OSHA  believes 
that  it  is  the  employer,  as  ti\e  individual 
most  familiar  with  his  or  her  woiicplace, 
who  is  in  the  best  position  to  institute 
appropriate  recordkeeping  provisions 
and  to  insure  compliance,  maintenance 
and  confidentiality. 

How  records  of  exposure  incidents 
could  be  maintained  in  a  manner  that 
would  provide  useful  information  to  the 
employer,  the  employees  and 
compliance  officers  without 
compromising  employees' 
confidentiality  was  of  concern  to  a 
number  of  commenters.  Local  1199.  The 
American  Association  of  Occupational 
Health  Nurses  (AAOHN).  AFSCME.  and 
The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH]  commented 
that  all  needle  sticks  should  be 
reportable  on  the  OSHA  280  Log  (Tr.  11/ 
14/89.  p.  379;  Exs.  20-357;  297;  and  634). 
OSHA  has  responded  to  these  concerns 
by  amending  29  CFR  1904.7  to  require 
that  when  a  log  or  a  supplementary 
record  contains  information  related  to 
bloodbome  pathogens  the  employer 
must  assure  that  personal  identifiers  are 


removed  prior  to  granting  access  to  the 
record,  ^or  a  more  thorough  discussion 
of  the  amendment,  see  Amendment  to 
Part  1904,  above). 

There  was  little  public  comment  on 
what  was  required  to  be  kept  in  the 
medical  records,  paragraph  (h)(l){ii)(A). 
(B).  (C).  (D)  and  (E).  This  was  not 
surprising  since  the  information  is 
entirely  related  to  the  goal  of  preventing 
occupational  illnesses  caused  by 
exposures  to  bloodbome  pathogens  and 
it  is  limited  to  that  which  is  necessary 
for  the  employer  to  administer  an 
effective  HBV  vaccination  program  and 
medical  follow-up  after  an  exposure 
incident,  the  employee  and  his  or  her 
healthcare  provider  to  render  adequate 
care,  and  OSHA  to  enforce  the  medical 
provisions  of  this  standard. 

Paragraph  (h)(l)(iii)  of  the  final 
standard  states  that  the  employer  shall 
assure  that  the  employee's  medical 
record  is  kept  confidential.  Jeanette 
Wilke.  R.N..  President  of  the  Association 
for  Practitioners  in  Infection  Control 
(APIC)  of  Northwestern  Wisconsin  and 
others  agree  that  confidentiality  of 
medical  records  is  a  universal  standard 
of  ethical  conduct  within  the  healthcare 
professions.  (APIC.  Ex.  20-108:  St.  John's 
Riverside  Hospital,  Ex.  20-783: 
American  Nurses  Association,  Inc.,  Ex. 
20-953;  American  Association  of  Critical 
Care  Nurses,  Ex.  20-1162).  In  addition. 
Monongahela  Valley  Hospital,  Indiana 
Hospital,  and  Allegheny  Valley  Hospital 
pointed  out  that  confidentiality  of 
medical  records  is  codified  in  state  and 
federal  regulations.  (Exs.  20-270;  20-656; 
20-966).  TTiis  standard  does  not  abridge, 
enlarge,  or  alter  any  existing  ethical  or 
statutory  code,  rather  it  is  a  reiteration 
of  existing  standards  of  conduct. 

However,  despite  existing  laws  and 
ethical  codes,  there  are  many  privacy 
concerns.  OSHA  has  attempted  to 
reduce  concerns  which  may  lead  to 
barriers  in  exposure  reporting  by 
requiring  that  medical  records,  including 
all  test  results,  be  kept  confidential 
except  as  otherwise  required  by  law. 
Fear  that  co-workers  or  others  may  see 
test  results  may  discourage  the  reporting 
of  exposure  incidents  and  the  seeking  of 
follow-up  care.  OSHA  recognizes  the 
sensitive  nature  of  HIV  testing  and  the 
possible  repercussions  should  that  test 
be  positive. 

The  American  Dental  Association 
(ADA)  expressed  concern  that  any 
medical  recordkeeping  requirement 
could  lead  to  breaches  in  confidentiality, 
especially  in  small  denial  offices.  (Exs. 
295;  20-665).  This  concern  is  based  on  an 
assumption  that  the  dentist  will 
physically  maintain  the  complete 
medical  record  in  his  or  her  office. 


However,  the  dentist,  like  marty  other 
employers  affected  by  this  standard, 
would  not  be  expected  to  be  the  primary 
healthcare  provider  to  his  or  her 
employees.  These  employers  will  likely 
contract  with  |  healthcare  provider  for 
vaccination  and  follow-up  care, 
including  the  generation  and 
maintenance  of  the  employee's  medical 
records.  Thus,  the  employer's  office  files 
will  include  only  the  information 
required  by  paragraph  (f)(5)  above 
which  is  limited  to  a  determination  of 
whether  an  employee  can  receive  the 
Hepatitis  B  vaccine;  and,  following  an 
exposure  incident,  a  statement  that  the 
employee  has  been  told  of  any  medical 
conditions  resulting  from  exposure  to 
blood  or  other  potentially  infectious 
materials  which  require  further 
evaluation  or  treatment:  and  a 
determination  of  whether  the  employee 
can  return  to  work  after  an  exposure 
incident. 

The  College  of  American  Pathologists 
and  The  Cleveland  Clinic  Foundation 
suggested  that  the  confidentiality 
requirement  is  unrealistic  where  the 
employer  is  also  the  employee's 
healthcare  provider,  i.e.  a  physician  or 
hospital.  (Exs.  20-552:  20-563).  OSHA 
believes  the  mere  fact  that  the  patient  is 
an  employee  does  not  remove,  lessen  or 
make  it  unreasonable  to  expect  the 
employer  to  keep  the  employee's 
medical  records  confidential.  The 
American  Society  for  Medical 
Technology  concurs  with  OSHA's 
reasoning,  stating  that  '[elmployee 
medical  records  should  be  treated  with 
the  same  respect  and  assurance  of 
confidentiality  as  any  other  medical 
record."  (Ex.  20-990.  p.  14)  They  added 
that  "*  *  *  all  medical  records  should 
be  handled  with  the  same  assurance  of 
confidentiality. "  (emphasis  added)  (Ex. 
20-990.  p.  14).  OSHA  concludes,  and 
APIC  of  Northwestern  Wisconsin  and 
the  Veterans  Administration  Hospital  of 
Hines.  Illinois  agree  that  the  approach 
taken  by  the  final  standard  and  existing 
ethical,  legal  and  accreditation 
requirements  adequately  address  the 
issue  of  confidentiality  in  the  healthcare 
setting.  (Exs.  26-106:  20-961). 

NIOSH  recommended  that  an 
additional  paragraph  be  added  which 
would  require  employers  to  develop  a 
written  confidentiality  plan  detailing, 
among  other  things,  where  records 
would  be  stored,  how  records  would  Ije 
secured,  and  who  would  have  access. 
(Ex.  20-634).  OSHA  has  considered  this 
recommendation  and  has  declined  to 
adopt  it  because  the  Agency  believes 
that  this  is  an  area  where,  because  of 
the  great  variety  of  work-places, 
flexibility  in  methcds  of  complymg  with 
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However,  the  dentist,  like  many  other 
employers  affected  by  this  standard, 
would  not  be  expected  to  be  the  primary 
healthcare  provider  to  his  or  her 
employees.  These  employers  will  likely 
contract  with  %  healthcare  provider  for 
vaccination  and  follow-up  care, 
including  the  generation  and 
maintenance  of  the  employee's  medical 
records.  Thus,  the  employer's  office  files 
will  include  only  the  information 
required  by  paragraph  (0(5)  above 
which  is  limited  to  a  determination  of 
whether  an  employee  can  receive  the 
Hepatitis  B  vaccine;  and,  following  an 
exposure  incident,  a  statement  that  the 
employee  has  been  told  of  any  medical 
conditions  resulting  from  exposure  to 
blood  or  other  potentially  infectious 
materials  which  require  further 
evaluation  or  treatment:  and  a 
determination  of  whether  the  employee 
can  return  to  work  after  an  exposure 
incident. 

The  College  of  American  Pathologists 
and  The  Cleveland  Clinic  Foundation 
suggested  that  the  confidentiality 
requirement  is  unrealistic  where  the 
employer  is  also  the  employee's 
healthcare  provider,  i.e.  a  physician  or 
hospital.  (Exs.  20-552:  20-563).  OSHA 
believes  the  mere  fact  that  the  patient  is 
an  employee  does  not  remove,  lessen  or 
make  it  unreasonable  to  expect  the 
employer  to  keep  the  employee's 
medical  records  confidential.  The 
American  Society  for  Medical 
Technology  concurs  with  OSHA's 
reasoning,  stating  that  "(e)mployee 
medical  records  should  be  treated  with 
the  same  respect  and  assurance  of 
confidentiality  as  any  other  medical 
record."  (Ex.  20-990,  p.  14)  They  added 
that  "*  *  *  all  medical  records  should 
be  handled  with  the  same  assurance  of 
confidentiality. '  (emphasis  added)  (Ex. 
20-990.  p.  14).  OSHA  concludes,  and 
APIC  of  Northwestern  Wisconsin  and 
the  Veterans  Administration  Hospital  of 
Hines,  Illinois  agree  that  the  approach 
taken  by  the  final  standard  and  existing 
ethical,  legal  and  accreditation 
requirements  adequately  address  the 
issue  of  confidentiality  in  the  healthcare 
setting.  (Exs.  20-106:  20-961). 

NIOSH  recommended  that  an 
additional  paragraph  be  added  which 
would  require  employers  to  develop  a 
written  confidentiality  plan  detailing, 
among  other  things,  where  records 
would  be  stored,  how  records  would  tie 
secured,  and  who  would  have  access. 
(Ex.  20-634).  OSHA  has  considered  this 
recommendation  and  has  declined  to 
adopt  it  because  the  Agency  believes 
that  this  is  an  area  where,  because  of 
the  great  variety  of  work-places, 
flexibility  m  methc>d8  of  complying  with 


the  confidentiality  requirement  is 
needed.  However.  OSHA  recognizes 
that  voluntary  development  of  such  a 
plan  can  provide  guidance  to  an 
employer;  therefore,  OSHA  encourages 
employers  to  create  and  institute  such 
plans  in  order  to  assist  them  with  the 
confidentiality  requirement  of  this 
standard. 

Paragraph  (h)(l)(iv)  requires  the 
employer  to  retain  medical  records  for 
the  duration  of  the  employment  plus 
thirty  years.  This  time  period  is 
consistent  with  Access  to  Employee 
Exposure  and  Medical  Records.  29  CFR 
1910.20  (d)(i)(1990).  Retaining  medical 
records  for  the  period  of  employment 
plus  thirty  years  is  necessary  because 
hepatocellular  carcinoma,  which  can 
occur  as  a  result  of  hepatitis  B  infection 
can,  and  indeed  commonly  does,  take 
twenty  to  thirty  years  to  develop. 
Individuals  who  become  HBV  carriers 
or  develop  chronic  hepatitis  are  often  ill 
and  infected  for  the  rest  of  their  lives. 
Moreover,  OSHA  believes  this  is  an 
appropriate  time  period,  in  light  of  the 
-faetcthat  5%  of  those  exposed  to  HIV 
infecl^d  blood  do  not  seroconvert  within 
8ixi[i3|months.  Finally,  the  time  period 
for  retention  of  records  is  consistent 
with  other  OSHA  standards  requiring 
retention  of  occupational  medical 
records. 

The  comments  received  in  opposition 
to  the  retention  provision  primarily 
objected  to  the  length  of  time.  The 
American  Red  Cross  and  The  Academy 
of  General  Dentistry  were  among  those 
who  expressed  objections  citing  that  the 
time  period  was  excessive,  impractical 
and  burdensome.  (Exs.  20-207;  20-350). 
OSHA  concludes  that  this  provision  is 
neither  excessive  nor  impractical  when 
viewed  from  the  perspective  of  the 
employee.  Vaccination  records  are  an 
essential  part  of  an  employee's  medical 
history.  OSHA  believes  that  retention  of 
these  records  and  exposure  incident 
records  is  necessary  to  assist  current 
and  future  healthcare  professionals  in 
assessing  an  employee's  medical  history 
and  prescribing  medical  treatment. 
Additionally,  OSHA  believes  that  this 
requirement  is  not  unduly  burdensome, 
especially  for  an  industry  that  is  known 
for  its  long-term  recordkeeping.  Dr. 
David  Eggleston.  of  the  California 
Dental  Association  testified  that  the 
maintenance  of  the  medical  records 
would  not  be  inconvenient  for  dentists 
because  dental  records  of  patients  are 
literally  being  kept  forever.  (Tr.  1/11/90, 
pp.  329-330).  Matilda  Babbitz,  RN  of 
AAOHN  testified  in  support  of  the 
provision,  stating  that  it  was  also  usual 
and  customary  for  medical  records 
covered  by  other  OSHA  standards  to  be 


kept  for  thirty  (30)  years.  (Tr.  9/20/89.  p. 
47). 

Home  Health  Service  and  Staffing 
Association,  representing  healthcare 
temporary  service  employers,  suggested 
that  the  medical  recordkeeping 
requirement  be  limited  to  two  types  of 
employees;  all  occupationally  exposed 
employees  who  have  worked  more  than 
1200  hours  per  year  for  the  same 
employer  and  all  exposed  employees 
who  have  incurred  an  exposure  incident 
(Ex.  20-878).  OSHA  has  considered 
these  requests  and  decided  not  to 
incorporate  them  in  the  final  standard 
because  to  distinguish  between 
temporary  and  permanent  employees 
would  have  defeated  the  purpose  of 
preventing  occupational  illnesses  among 
ail  healthcare  workers  who  may 
reasonably  be  exposed  to  potentially 
infectious  materials.  Bloodbome 
pathogens  do  not  discriminate  among 
temporary,  permanent  or  even  full  time 
and  part  time  workers.  In  effect,  this 
suggestion  would  allow  employers  to 
wait  until  an  employee  has  worked 
seven  and  a  half  months  (1200  hours/40 
hours  per  week)  before  offering  the  HBV 
vaccine  and  establishing  a  medical 
record,  unless  there  was  a  reported 
exposure  incident.  This  could  leave  a 
substantial  number  of  employees 
unprotected  from  potential  occupational 
exposure.  In  addition,  the  HBV 
vaccination  status  of  a  substantial 
number  of  employees  would  likely 
remain  unknown  to  the  employer  as 
well  as  the  employee  for  approximately 
the  first  7.5  months  of  employment.  In 
effect,  an  employee's  HBV  vaccination 
status  could  potentially  remain 
unknown  f6r  a  significantly  longer 
length  of  time  if  the  employee  changes 
jobs  frequently.  Finally,  if  the  employee 
had  an  exposure  incident  during  the 
initial  1200  hours  of  employment,  the 
healthcare  provider  would  be  giving 
follow-up  care  without  first  receiving 
any  pre-exposure  information.  For  the 
aforementioned  reasons,  OSHA 
concludes  that  medical  records  are 
necessary  for  the  protection  of  all 
employees  occupationally  exposed, 
regardless  of  the  length  of  their 
employment.  Therefore,  the  final 
standard  requires  that  the  employer 
maintain  an  accurate  record  for  each 
employee  with  occupational  exposure  to 
bloodbome  pathogens. 

Paragraph  (h)(2)  of  the  final  standard 
requires  employers  to  maintain  training 
records  which  include:  (1)  The  dates  of 
the  training  sessions.  (2)  the  contents  or 
a  summary  of  the  training  session,  (3) 
the  names  and  qualifications  of  the 
persons  conducting  the  training 
sessions,  and  (4)  the  names  and  titles  of 


all  persons  attending  the  training 
sessions. 

The  American  Association  of  Dental 
Schools  (AADS)  commented  that: 
"AADS  supports  this  [paragraph  (h)(2)l 
requirement."  (Ex.  20-651,  p.  8).  Monsour 
Medical  Center  agreed  that  "records  of 
training  should  be  kept — date,  time, 
attendance,  educator  and  evaluation  of 
session."  (Ex.  20-158,  p.  2).  Two 
commenters  alluded  to  the  fact  that  they 
already  keep  training  records  which 
would  comply  with  this  standard.  (Frick 
Community  Health  Center,  Ex.  20-292; 
High  PointRegional  Hospital,  Ex.  20- 
1312).  One  of  them,  Frick  Community 
Health  Center,  commented  that 
accredited  hospitals  are  already 
maintaining  records  of  training  sessions, 
summaries  and  attendance  as  required 
by  the  Joint  Commission  for 
Accreditation  of  Healthcare 
Organizations  (JCAHO).  (Ex.  20-292). 
Bernard  Grothaus,  DDS,  testified  that 
his  practice  conducts  in-house  training 
and  he  keeps  records  of  who  attended, 
and  a  summary  of  what  was  presented 
for  three  to  four  years  (Tr.  10/19/89.  PP- 
534-535).  The  CDC  commented  that, 
"*  •  *  training  records,  indicating  dates 
of  training  sessions,  the  content  of  those 
training  sessions  along  with  the  names 
of  all  persons  conducting  the  training, 
and  the  names  of  all  those  receiving 
training  *  *  *"  should  be  maintained  by 
the  employer  (Ex.  15,  p.  7). 

As  indicated  earlier,  the 
overwhelming  majority  of  the 
commenters  did  not  address  this  portion 
of  paragraph  (h)  in  their  comments  or 
testimony.  Again.  OSHA  believes  that 
the  lack  of  comment  is  due,  in  part,  to 
the  common  understanding  that 
instituting,  maintaining  and  using 
training  records  are  essential  elements 
of  any  exposure  control  training 
program.  However,  a  few  commenters, 
although  they  agreed  that  training 
records  were  necessary,  disagreed  on 
the  information  the  record  should 
contain  and  the  length  of  time  the 
records  should  be  retained. 

Two  commenters  argued  that  the 
amount  of  information  requested  in  the 
training  record  was  excessive  (Exs.  20- 
680;  20-11).  One  of  the  commenters. 
Laboratory  Administrative  Scientific 
Assembly  of  Northwestern  Washington 
(LASSA  NW),  suggested  that  the  record 
be  hmited  to  the  name  of  the  employee, 
nature  of  the  training,  and  the  date  of 
training.  (Ex.  20-680).  This  suggestion 
omits  the  job  titles  of  the  attending 
employees,  and  the  name  and 
qualifications  of  the  trainer. 

OSHA  recognizes  that  employees  may 
perform  different  tasks  and  are  therefore 
exposed  to  risks  of  occupational 
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illnesses  n  different  wa>'s.  In  these 
situations,  the  level  of  training  will 
likely  aeei  to  vary  depending  on  the  iob. 
Helen  Merte  Miramontes.  B.A..  training 
consuitaat.  testified  that,  in  order 

^tlo  be  effective,  educational  and  training 
pruKrasn  must  addreas  the  specific  needs  of 
the  different  categories  of  heahhcare 
workers.  As  an  example,  infection  cootrol 
educational  needs  of  registered  oursee  would 
be  different  than  the  infection  control 
educational  needs  of  housekeepers,  (emphasis 
addedj(Tr.  9/13/89,  p.  72) 

OSHA  concurs  with  Ms.  Miramonies 
and  naaintains  that  accurate 
recordkeeping  of  the  training  sesuon. 
including  title  of  the  employees  who 
attended,  is  necessary  to  assist  the 
employer  and  OSHA  in  determining 
whether  the  training  program 
adequately  adilresses  the  risks  involved 
in  each  job.  Additionally,  OSHA  has 
concluded  that  requiriog  employers  to 
list  job  titles  of  the  employee  will  enable 
the  employer  to  easily  determine  that 
employees  with  occupational  exposure 
have  received  the  proper  level  of 
training.  Moreover,  the  employer  is 
likely  to  fmd  this  information  very 
useful  in  tracking  the  exposure  incidents 
among  various  jobs  with  the  level  of 
training. 

The  ADA  requested  that  minimum 
qualifications  for  the  trainer  not  be 
specified  in  order  to  allow  for  training 
by  video  or  commercial  workbooks.  (Ex. 
20-€65).  Obviously,  if  there  is  no  "live" 
trainer,  the  name  of  the  trainer  cannot 
be  recorded.  On  the  other  hand, 
RWDSU  commented  that,  "(ajudioxisual 
presentations  should  not  be  substituted 
for  "live"  training  presentations.  There 
must  be  a  knowledgeable  trainer 
available  to  answer  questions  and 
explain  area-and-task  specific 
protocols."  (emphasis  in  original)  (Ex. 
20-1505,  p.  7).  Although  OSHA  agrees 
with  the  ADA  that  information  can  be 
presented  in  a  variety  of  ways,  including 
a  video  tape,  fhe  Agency  has  concluded 
that  the  presence  of  a  knowledgeable 
person  who  can  respond  to  employee 
concerns  and  questions  at  the  training 
session  is  essential  to  the  effectiveness 
of  the  training  program.  (See  paragraph 
(gK2)(viil  above  for  the  criterion  for  the 
knowledgeable  person).  Ms.  Miramontes 
testified,  and  OSHA  agrees,  that  a 
qualified  trainer  is  not  only  needed  to 
disseminate  the  most  current  and 
accurate  information,  but  the  trainer  is 
needed  to  receive  feedback,  answer 
questions,  and  evaluate  the  adequacy  of 
the  training  program.  (Tr.  9/13/89.  pp. 
71-72).  Jordan  Barab,  Health  and  Safety 
Coordinator  for  AFSCME,  adds  that  the 
trainer  should  also  be  familiar  with  the 
working  conditions  of  the  enriployees 
attending  the  training  session.  (Tr.  9/15/ 


69.  p.  BS).  He  also  testified  that  recei\'ing 
no  training  is  dangerous,  but  that 
receiving  inaccurate  boning  from  an 
unqualified  trainer  may  be  worse 
because  employees  will  lose  trust  to  the 
training  program.  (Tr.  9/15/89,  pp.  8S- 
86).  OSHA  considered  requests  to 
specify  minimum  qualifications  for  the 
trainer,  but  decided  instead  to  put  the 
provision  in  performance  language 
thereby  requiring  only  that  the  trainer 
be  knowledgeable  in  the  subject  matter. 
(For  a  fuller  discussion  of  the  trainer, 
see  the  explanation  to  paragraph 
(g)(2Hvii).  above).  Requiring  the 
employer  to  keep  a  record  of  the  name 
and  qualifications  of  the  knowledgeable 
person  who  was  available  to  respond  to 
employees  at  the  to'atning  sessions  will 
help  ensure  that  the  trainer  actually 
conducted  the  sessions  and  will  aid  the 
employer  in  evaluating  his  or  ho- 
training  program. 

Some  dentists  testified  that  many 
small  private  dental  offices  conduct 
informal  training.  They  noted  that  this 
training  often  consists  of  on-the-job 
spontaneous  discussions.  (Tr.  10/19/89, 
p.  533,  S36).  While  the  performance 
approach  of  the  training  requirements 
allows  a  great  deal  of  latitude  in  how 
and  when  information  is  presented  to 
employees,  more  than  informal 
discussicHis  while  work  is  being  done  is 
necessary  to  ensure  workers  are 
properly  trained.  Each  employer  will 
have  to  see  that  all  the  components  of 
the  program  required  by  paragraph 
(g)(2)(vi)  are  covered  in  order  to  ensure 
that  the  employee  training  is  complete. 
Moreover,  a  critical  additional 
component  of  training  is  the 
maintenance  of  records  which  would  be 
difficult,  if  not  impossible  to  accomplish 
when  informal  discussions  during  work 
are  substituted  for  a  training  program. 
As  noted  above,  the  creation  and 
maintenance  of  records  will  enable  the 
employer  to  assess  the  content  and 
completeness  of  the  training  program  in 
order  to  ensure  that  his  or  her 
employees  have  received  the  required 
training.  High  Point  Regional  Hospital 
addressed  this  reason  for  keeping 
records  when  they  commented  that  they 
already  keep  training  records,  and  they 
conduct  a  review  of  the  attendance 
records  to  make  sure  that  all  applicable 
employees  have  been  trained.  (Ex.  20- 
1312). 

The  time  period  for  retention  of 
training  records  is  three  years.  These 
records  are  not  considered  to  be 
confidential  and  may  be  maintained  in 
any  file.  AADS  and  RWDSU.  among 
others,  support  this  portion  of  the 
recordkeeping  requirement  for  training 
records  (Ekb.  20-651,  20-150^. 


A  few  commentera  beliei'ed  that 
requiring  employers  to  retain  training 
records  for  several  years  is  excessive 
and  of  questionable  utility.  (Exs.  20-655: 
20-525:  20-39: 20-141).  Most  of  these 
commenters  were  under  the  impression 
that  a  special  file  had  to  be  established 
for  each  employee.  OSHA  did  not  intend 
to  imply  that  employers  had  to  establish 
and  mctintaio  individual  training  files  for 
each  emploj'ee,  although  many 
employers  will  keep  the  training  records 
in  each  employee's  personnel  file.  So 
long  as  the  records  are  created  and 
maintained  the  employer  may  choose 
how  to  keep  them,  in  the  employee's  file 
or  in  a  single  file.  This  paragraph  only 
requires  that  training  records  be 
maintained  for  three  years  and  that  they 
contain  the  prescribed  information. 

Of  those  employers  who  testified  that 
they  currently  keep  training  records  or 
employment  records,  OSHA  learned 
that  they  typically  retain  the  records 
long  after  the  employee  leaves.  For 
example,  a  dentist.  Dr.  Howard  Stone, 
testified  that  he  has  kept  employment 
records  for  his  long  term  emf>loyee8  of 
twenty  two  and  nineteen  years.  (Tr.  W/ 
19/89,  p.  532).  I>r.  Stone  further  testified 
that  for  those  "employees  that 
left  •  *  *  their  records  are  still 
in  *  *  *  [the)  files  *  '  *  (including]  * 

*  *  (tjhe  last  one  that  left  *  *  *  four 
years  ago."  (Tr.  10/19/89,  p.  534).  OSHA 
believes  that  three  years  is  not  a 
burdensome  length  of  time  given  the  fact 
that  many  employers  already  retain 
records  for  this  period  or  longer.  OSHA 
has  concluded  that  training  records  need 
to  be  kept  for  three  years  to  be  of  use  to 
employer,  the  employee  and  OSHA  in 
evaluating  the  effectK'eness  and 
adequacy  of  the  trainir^  program. 

Paragraph  (h)(3)  provides  that 
employees  shall  be  afforded  imrestricted 
access  to  their  medical  records,  in 
accordance  with  Access  to  Employee 
Exposure  and  Medical  Records,  29  CTR 
1910.20(e)(1990).  and  to  their  training 
records  in  accordance  with  the 
Occupational  Safety  and  Health  Act  of 
1970,  section  8(c).  This  paragraph  does 
not  affect  existing  legal  and  ethical 
obligations  concerning  maintenance  and 
confidentiality  of  employee  medical 
records.  An  employer's  access  is 
governed  by  existing  federal,  state  and 
local  laws  and  regulations.  A  few 
commenters,  including  AAOHN, 
suggested  that  OSHA  should  include 
language  in  this  portion  of  the  paragraph 
expressly  limiting  employer  access. 
(Abington  Memorial  Hospital,  Ex.  26- 
557;  St.  Thomas  Hospital,  Ex.  20-890; 
Bethlehem  Steel  Corporation,  20-1105; 
Martin  Lubin,  AFSKffi.  AFL-CH3.  Tr.  11/ 
14/89.  p.  457).  Other  commenters  believe 
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A  few  commentera  believed  that 
requiring  employers  to  retain  training 
records  for  several  years  is  excessive 
and  of  questionable  utility.  (Exs.  20-655; 
20-525:  20-39: 2(^-141).  Most  of  these 
conunenters  were  under  the  impression 
that  ■  special  file  had  to  be  established 
for  each  employee.  OSHA  did  not  intend 
to  imply  that  employers  had  to  est^iblish 
and  mctintain  individual  training  files  for 
each  emploj'ee,  although  many 
employers  will  keep  the  training  records 
in  each  employee's  personnel  file.  So 
long  as  the  records  are  created  and 
maintained  the  employer  may  choose 
how  to  keep  them,  in  the  employee's  file 
or  in  a  single  file.  This  paragrnph  only 
requires  that  training  records  he 
maintained  for  three  years  and  that  they 
contain  the  prescribed  information. 

Of  those  employers  who  testified  that 
they  currently  keep  training  records  or 
employment  records,  OSHA  learned 
that  they  typically  i«tain  the  records 
long  after  the  employee  leaves.  For 
example,  a  dentist.  Dr.  Howard  Stone, 
testified  that  he  has  kept  employment 
records  for  his  long  term  €mf>loyee8  of 
twenty  two  and  nineteen  years.  (Tr.  *0/ 
19/89,  p.  532).  Dr.  Stone  further  testiried 
that  for  those  "employees  that 
left  •  •  *  their  records  are  still 
in  *  *  *  [the)  files  *  *  *  (including]  * 

*  *  [t]he  last  one  that  left  *  *  *  low 
years  ago."  (Tr.  1fl/l9/a9.  p.  534).  OSHA 
believes  that  three  years  is  not  a 
burdensome  length  of  time  given  the  fact 
that  many  employers  already  retain 
records  for  this  period  or  longer.  OSHA 
has  concluded  that  training  records  need 
to  be  kept  for  three  years  to  be  of  use  to 
employer,  the  employee  and  OSHA  in 
evaluating  the  effeclK'eness  and 
adequacy  of  the  training  program. 

Paragraph  [h){3]  provides  that 
employees  shall  be  afforded  unrestricted 
access  to  their  medical  records,  in 
accordance  with  Access  to  Employee 
Exposure  and  Medical  Records,  29  CFR 
1910.20{e){1990),  and  to  their  training 
records  in  accordance  with  the 
Occupational  Safety  and  Health  Act  of 
1970.  section  8{c).  This  paragraph  does 
not  affect  existing  legal  and  ethical 
obligations  concerning  maintenance  and 
confidentiality  of  emiployee  medical 
records.  An  employer's  access  is 
governed  by  existing  federal,  state  and 
local  laws  and  regulations.  A  few 
commenters,  including  AAOHN, 
suggested  that  OSHA  should  include 
language  in  this  portion  of  the  paragraph 
expressly  limiting  employer  access. 
(Abington  Memorial  Hospital,  Ex.  20- 
557;  St.  Thomas  Hospital,  Ex.  20-890: 
Bethlehem  Steel  Corporation.  20-1105; 
Martin  Lubin,  AFSKffi,  aFL-CK).  Tr.  11/ 
14/89,  p.  457).  Other  commenters  believe 
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such  language  is  unnecessary  because  of 
existing  laws.  (Monongahela  Valley 
Hospital  Inc.  Ex.  20-270,  Indiana 
Hospital.  20-656.  Allegheny  Valley 
Hospital.  20-966.  Westmoreland 
Hospital.  20-1102).  OSHA  believes  tfiat 
the  standard,  as  written,  sufficiently 
limits  employer  access  to  confidential 
information  while  allowing  the  employer 
access  to  the  information  needed  to 
make  appropriate  decisions  regarding 
the  employer's  hepatitis  B  vaccination 
program,  medical  follow-up,  and 
training.  Paragraph  (f)  limits  the 
information  that  can  be  included  in  the 
record  and  paragraph  (h)  requires  that 
this  information  be  kept  confidential. 
Finally,  there  exists  no  language  in  this 
standard  that  grants  an  employer  access 
to  the  confidential  information  in  an 
employee's  medical  file. 

In  paragraph  (h)(3)(ii).  OSHA  retains 
access  to  medical  records  in  accordance 
with  29  CFR  1910.20(e)(3).  Monongahela 
Valley  Hospital  and  San  Antonio 
Community  Hospital  expressed 
concerns  about  the  extent  of  OSHA's 
access  to  the  employee  medical  records. 
(Exs.  20-270;  20-530).  In  clarification. 
OSHA's  access  to  personally 
identifiable  medical  records  is  subject  to 
regulations,  published  in  the  Rules  of 
Agency  Practice  and  Procedure 
Concerning  OSHA  Access  to  Employee 
Medical  Records,  29  CFR  1913.10  (1990). 
will  protect  the  privacy  concerns  of  the 
employees. 

As  proposed  and  consistent  with 
other  standards.  OSHA  also  retains 
access  to  training  records  as  authorized 
by  Section  (8)(c)  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

Paragraph  (h)(4)(i)  provides  that  the 
employer  shall  comply  with  the 
requirements  of  29  CFR  1910.20(h)  and 
Section  8  of  the  Act  regarding  the 
transfer  of  employee  records.  If  an 
employer  ceases  to  do  business  and 
there  is  no  successor  employer, 
paragraph  (h)(4)(ii)  requires  the 
employer  to  notify  NIOSH  at  least  three 
months  prior  to  the  disposal  of  the 
records  and  to  transmit  them  to  the 
Director,  upon  request,  for  retention. 
AADS  objected  to  the  transfer  of  the 
medical  records  to  NIOSH.  Dr.  John 
Green  representing  the  AADS,  testified 
that  the  transfer  of  records  to  NIOSH 
"would  present  numerous  problems  in 
maintaining  confidentiality.  (Tr.  1/11/90, 
p.  291).  AADS  suggested  that  all 
confidential  records  on  exposed 
employees  should  be  transferred  to  the 
treating  healthcare  professional.  OSHA 
believes  that  the  goal  of  improving 
occupational  safety  and  health  will  be 
better  served  if  all  occupational  illness 
and  training  records  are  transferred  to 


NIOSH.  if  requested.  NIOSH  has  a 
vested  interest  in  maintaining  records  of 
occupational  injuries  and  illnesses  and 
is  in  an  excellent  position  to  decide  how 
the  records  can  be  best  used  to  be  of 
value  to  the  exposed  employee, 
subsequent  employers  in  the  field  and 
OSHA.  At  NIOSH,  the  records  remain 
confidential  as  required  under  29  CFR 
1910.20(e).  Thus,  only  the  employee  or 
his  or  her  representative  (with  the 
permission  of  the  employee)  retains 
access  to  the  medical  records 
transferred  to  NIOSH. 

Paragraph  (i)  Dates 

The  dates  for  compliance  have  been 
adjusted  from  those  listed  in  the 
proposed  standard.  The  final  rule  would 
become  effective  ninety  (90)  days  after 
its  publication  in  the  Federal  Register. 
This  increase  in  the  effective  date  is  the 
resuh  of  testimony  from  several 
comftienters  that  the  proposed  thirty(30) 
days  was  too  short  to  allow  for  public 
distribution  and  to  give  employers  time 
to  familiarize  themselves  with  the 
standard  (Tr.  11/14/89.  p.  301:  Exs.  20- 
1087'.  20-1059,  p.20).  Although  other 
commenters  urged  OSHA  to  implement 
a  standard  rapidly,  it  was  felt  that  these 
concerns  could  be  met  by  shortening  the 
phase-in  effective  dates  of  the  various 
provisions  (Trs.  11/14/89.  p.  460;  11/14/ 
89.p.  272;  11/14/89,  p.  382). 

The  first  phase-in  effective  date 
concerns  the  Exposure  Control  Plan.  The 
Exposure  Control  Plan  required  by 
paragraph  (c)  (2)  shall  be  completed 
within  sixty  (60)  days  of  the  effective 
date  of  the  final  standard.  The  Exposure 
C'bntrol  Plan  includes  the  Exposure 
Determination.  Because  the  Exposure 
Determination  has  been  streamlined  to 
require  only  job  classifications  or  groups 
of  tasks,  it  is  felt  that  this  requirement 
can  be  met  within  this  timeframe. 

Paragraph  (g)(2)  Information  an^- 
Training  and  paragraph  (h) 
Recordkeeping  shall  take  effect  within 
ninety  (90)  days  of  the  effective  d^te. 
Although  many  commenters  testified 
that  more  time  was  required  to 
implement  a  full  training  program, 
provisions  have  been  made  in  the  final 
standard  to  recognize  training  about 
bloodbome  pathogens  provided  in  the 
year  preceding  the  effective  date  of  the 
standard  and  to  require  only  training 
with  respect  to  the  provisions  of  the 
standard  which  were  not  included  (Tr. 
1/9/90,  p.54;  Exs.  20-1092;  20-621;  20- 
655:  20-556).  Subsequent  training  is 
required  annually  thereafter  or  when 
changes  affect  the  employee's 
occupational  exposure.  Little  comment 
was  received  regarding  the  effective 
dates  for  implementing  the 


recordkeeping  requirements  of  the 
standard. 

One  hundred,  twenty  days  (120)  days 
after  the  effective  date  of  the  standard, 
the  paragraphs  regarding  Engineering 
and  Work  Practice  Contro's  (d)(2). 
Personal  Protective  Equipment(d)(3). 
Housekeeping  ld)(4),  HIV  and  HBV 
Research  Laboratories  and  Production 
Facilities  (e).  Hepatitis  6  vaccination 
and  Post-Exposure  Follow-up  (f)  and 
Label  and  Signs  (g)  (1)  shall  lake  effect 
Much  of  the  comment  revolved  around 
the  issue  of  implementation  of  the  HBV 
vaccination  program.  OSHA  recognizes 
that  this  vaccination  series  requires  six 
months  to  complete.  The  standard 
requires  that  the  HBV  vaccination 
program  be  in  effect  within  these  dates: 
although  employees  may  not  have 
completed  their  series  within  120  days 
after  the  effective  date  for  the  standard. 
There  were  also  concerns  documented 
in  the  record  about  the  time  required  to 
complete  proposed  medical  exams  (Exs. 
20-^940  ,  p.  8;  20-217;  20-700.  20-199). 
These  concerns  were  addressed  by 
changes  in  the  language  of  the  standard 
regarding  Hepatitis  B  vaccination  (f) 
which  allow  for  the  vaccine  program  to 
be  managed  using  appropriate 
healthcare  providers.  These  changes 
will  allow  employers  to  implement  this 
section  using  a  wider  variety  of 
protocols  and  strategies. 

A  final  concern  about  the  effective 
dates  for  these  sections  was  related  to 
the  availability  of  HBV  vaccine. 
Although  several  commenters  expressed 
concern  about  the  vaccine  availability, 
reassurances  were  received  from  the 
primary  manufacturer  that  an  adequate 
supply  would  be  available  within  the 
time  period  (Exs.  20-647;  20-299;  20-154; 
20-940). 

Little  further  comment  was  received 
regarding  the  effective  dates  proposed 
for  the  other  sections  of  the  standard.  It 
is  useful  to  note  that  these  date!  all 
follow  the  effective  dates  for  the  final 
standard,  which  is  ninety  (90)  days  after 
the  publication  of  the^tandard  in  the 
Federal  Register.  Planning  for 
compliance,  therefore,  needs  to  be 
.    undertaken  with  these  new  dates  in 
mind. 

OSHA  concludes  that  these  dates 
provide  sufficient  time  for  the  employer 
to  become  informed  about  the  standard 
and  to  implement  the  provisions  of  this 
standard.  At  the  same  time,  the  dates 
are  not  excessively  long  and  assure  that 
all  of  the  protection  of  the  standard  will 
be  provided  as  soon  as  feasible, 

Appendix 

The  final  standard  contains  an 
appendix  designed  to  assist  employers 
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in  implementing  the  provisions  of  this 
standard.  Appendix  A  is  incorporated  as 
part  of  this  standard  and  imposes 
additional  mandatory  obhgations  on 
employers  covered  by  the  standard. 
Paragraph  (f)(2)(iv)  of  the  standard 
requires  the  employer  to  assure  that 
employees  who  initially  decline  to  be 
vaccinated  sign  a  statement  declining 
the  HB  vaccination.  Appendix  A 
contains  the  mandatory  language  for  the 
declination. 


List  of  Subjects  in  29  CFR  Part  1910 

AIDS,  Hepatitis  B,  Human 
Immunodeficiency  Virus.  Hepatitis  B 
Virus,  Blood,  Blood  Diseases, 
Communicable  Disease,  Health, 
Healthcare,  Health  Professions, 
Hospitals,  Protective  Equipment, 
Immunization,  Medical  Research, 
Occupational  Safety  and  Health. 

X.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 


Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c),  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655. 
657),  29  CFR  part  1911  and  Secretary  of 
Labors  Order  No.  9-83  (48  FR  35736),  29 
CFR  parts  1904  and  1910  are  amended  as 
set  forth  below. 

Signed  at  Washington,  DC  on  this  26th  day 
of  November,  1991. 
Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor. 
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Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  6(b). 
8|c),  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655. 
657),  29  CFR  part  1911  and  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736),  29 
CFR  parts  1904  and  1910  are  amended  as 
set  forth  below. 

Signed  at  WashiriRton.  DC  on  this  26th  day 
of  November.  1991. 
Gorard  F.  Scannell, 

Assistant  Secretary  of  Labor. 
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XL  The  Standard 

Genera]  Industry 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1910-{AMENOED1 

Subpart  Z— (Amended) 

1.  The  general  authority  citation  for 
subpart  Z  of  29  CFR  part  1910  continues 
to  read  as  follows  and  a  new  citation  for 
S  1910.1030  is  added: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655.  657. 
Secretary  of  Labors  Orders  Nos.  12-n  (36  FR 
8754).  8-76  (41  FR  25059).  or  9-83  (  48  FR 
35736).  as  applicable:  and  29  CFR  part  1911. 

•  «         *         •         « 

Section  1910.1030  also  iB8U(>d  under  29 
U.S.C  653. 

•  •         *         *         * 

2.  Section  1910.1030  is  added  to  read 
as  follows: 

S  1910.1030    Bloodbome  Pathogens. 

(a)  Scope  and  Application.  This 
section  applies  to  all  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  as  defined  by 
paragraph  (b)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  shall  apply: 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative. 

Blood  means  human  blood,  human 
blood  components,  and  products  made 
from  human  blood. 

Bloodbome  Pathogens  means 
pathogenic  microorganisms  that  are 
present  in  human  blood  and  can  cause 
disease  in  humans.  These  pathogens 
include,  but  are  not  limited  to.  hepatitis 
B  virus  (HBV)  and  human 
immunodeficiency  virus  (HIV). 

Clinical  Laboratory  means  a 
workplace  where  diagnostic  or  other 
screening  procedures  are  performed  on 
blood  or  other  potentially  infectious 
materials. 

Contaminated  means  the  presence  or 
the  reasonably  anticipated  presence  of 
blood  or  other  potentially  infectious 
materials  on  an  item  or  surface. 

Contaminated  Laundry  means 
laundry  which  has  been  soiled  with 
blood  or  other  potentially  infectious 
materials  or  may  contain  sharps. 

Contaminated  Sharps  means  any 
contaminated  object  that  can  penetrate 
the  skin  including,  but  not  limited  to, 
needles,  scalpels,  broken  glass,  broken 
capillary  tubes,  and  exposed  ends  of 
dental  wires. 

Decontamination  means  the  use  of 
physical  or  chemical  means  to  refnove< 


inactivate,  or  destroy  bloodbome 
pathogens  on  a  surface  or  item  to  the 
point  where  they  are-no  longer  capable 
of  transmitting  infectious  particles  and 
the  surface  or  item  is  rendered  safe  for 
handling,  use.  or  disposal. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designated  representative. 

Engineering  Controls  mean*  controls 
(e.g..  sharps  disposal  containers,  self- 
sheathing  needles)  that  isolate  or 
remove  the  bloodbome  pathogens 
hazard  from  the  workplace. 

Exposure  Incident  means  a  specific 
eye.  mouth,  other  mucous  membrane, 
non-intact  skin,  or  parenteral  contact 
with  blood  or  other  potentially 
infectious  materials  that  results  from  the 
performance  of  an  employee's  duties. 

Handwashing  Facilities  means  a 
facility  providing  an  adequate  supply  of 
running  potable  water,  soap  and  single 
use  towels  or  hot  air  drying  machines. 

Licensed  Healthcare  Professional  is  a 
person  whose  legally  permitted  scope  of 
practice  allows  him  or  her  to 
independently  perform  the  activities 
required  by  paragraph  (f)  Hepatitis  B 
Vaccination  and  Post-exposure 
Evaluation  and  Follow-up. 
HBV  mean*  hepatitis  B  virus. 
HIV  means  human  immunodeficiency 
virus. 

Occupational  Exposure  means 
reasonably  anticipated  skin,  eye, 
mucous  membrane,  or  parenteral 
contact  with  blood  or  other  potentially 
infectious  materials  that  may  result  from 
the  performance  of  an  employee's 
duties. 

Other  Potentially  Infectious  Materials 
means 

(1)  The  following  human  body  fluids: 
semen,  vaginal  secretions,  cerebrospinal 
fluid,  synovial  fluid,  pleural  fluid, 
pericardial  fluid,  peritoneal  fluid, 
amniotic  fluid,  saliva  in  dental 
procedures,  any  body  fluid  that  is 
visibly  contaminated  with  blood,  and  all 
body  fluids  in  situations  where  it  is 
di^icult  or  impossible  to  differentiate 
between  body  fluids; 

(2)  Any  unfixed  tissue  or  organ  (other 
than  intact  skin)  from  a  human  (living  or 
dead);  and 

(3)  HIV-containing  cell  or  tissue 
cultures,  organ  cultures,  and  HIV-  or 
HBV-containing  culture  medium  or  other 
solutions;  and  blood,  organs,  or  other 
tissues  from  experimental  animals 
infected  with  HIV  or  HBV. 

Parenteral  means  piercing  mucous 
membranes  or  the  skin  barrier  through 
such  events  as  needlesticks.  human 
bites,  cuts,  and  abrasions. 


Personal  Protective  Equipment  is 
specialized  clothing  or  equipment  worn 
by  an  employee  for  protection  against  a 
hazard.  General  work  clothes  (e.g., 
unifomis,  pants,  shirts  or  blouses)  not 
intended  to  function  as  protection 
against  a  hazard  are  not  considered  to 
be  personal  protective  equipment. 

Production  Facility  means  a  facility 
engaged  in  industrial-scale,  large- 
volume  or  high  concentration  production 
of  HIV  or  HBV. 

Regulated  Waste  means  liquid  or 
semi-liquid  blood  or  other  potentially 
infectious  materials;  contaminated  items 
that  would  release  blood  or  other 
potentially  infectious  materials  in  a 
liquid  or  semi-liquid  stale  if  compressed: 
items  that  are  caked  with  dried  blood  or 
other  potentially  infectious  materials 
and  are  capable  of  releasing  these 
materials  during  handling;  contaminated 
sharps;  and  pathological  and 
microbiological  wastes  containing  blood 
or  other  potentially  infectious  materials. 

Research  Laboratory  means  a 
laboratory  producing  or  using  research- 
laboratory-scale  amounts  of  HIV  or 
HBV.  Research  laboratories  may 
produce  high  concentrations  of  HIV  or 
HBV  but  not  in  the  volume  found  in 
production  facihties. 

Source  Individual  means  any 
individual  Uving  or  dead,  whose  blood 
or  other  potentially  infectious  materials 
may  be  a  source  of  occupational 
exposure  to  the  employee.  Examples 
include,  but  are  not  limited  to.  hospital 
and  clinic  patients;  clients  in  institutions 
for  the  developmentally  disabled; 
trauma  victimr,  clients  of  drug  and 
alcohol  treatment  facilities;  residents  of 
hospices  and  nursing  homes;  human 
remains;  and  individuals  who  donate  or 
sell  blood  or  blood  components. 

Sterilize  means  the  use  of  a  physical 
or  chemical  procedure  to  destroy  all 
microbial  life  including  highly  resistant 
bacterial  endospores. 

Universal  Precautions  is  an  approach 
to  infection  control.  According  to  the 
concept  of  Universal  Precautions,  all 
human  blood  and  certain  human  body 
fluids  are  treated  as  if  known  to  be 
infectious  for  HIV,  HBV.  and  other 
bloodbome  pathogens. 

Work  Practice  Controls  means 
controls  that  reduce  the  likelihood  of 
exposure  by  altering  the  manner  in 
which  a  task  is  performed  (e.g., 
prohibiting  recapping  of  needles  by  a 
two-handed  technique). 

(c)  Exposure  control— {\)  Exposure 
Control  Plan,  (i)  Each  employer  having 
an  employee(8)  with  occupational 
exposure  as  defined  by  paragraph  (b)  of 
this  section  shall  establish  a  written 
Exposure  Control  Plan  designed  .o 
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eliminate  or  minimize  employee 
exposure. 

(ii)  The  Exposure  Control  Plan  shall 
contain  at  least  the  following  elements: 

(A)  The  exposure  determination 
required  by  paragraph(c)(2), 

(B)  The  schedule  and  method  of 
implementation  for  paragraphs  (d) 
Methods  of  Compliance,  (e)  HIV  and 
HBV  Research  Laboratories  and 
Production  Facilities,  (f)  Hepatitis  B 
Vaccination  and  Post-Exposure 
Evaluation  and  Follow-up,  (g) 
Communication  of  Hazards  to 
Employees,  and  (h)  Recordkeeping,  of 
this  standard,  and 

(C)  The  procedure  for  the  evaluation 
of  circumstances  surrounding  exposure 
incidents  as  required  by  paragraph 
(f)(3}(i]  of  this  standard. 

(iii)  Each  employer  shall  ensure  that  a 
copy  of  the  Exposure  Control  Plan  is 
accessible  to  employees  in  accordance 
with  29  CFR  1910.20(e). 

(iv)  The  Exposure  Control  Plan  shall 
be  reviewed  and  updated  at  least 
annually  and  whenever  necessary  to 
reflect  new  or  modified  tasks  and 
procedures  which  affect  occupational 
exposure  and  to  reflect  new  or  revised 
employee  positions  with  occupational 
exposure. 

(v)  The  Exposure  Control  Plan  shall 
be  made  available  to  the  Assistant 
Secretary  and  the  Director  upon  request 
for  examination  and  copying. 

(2)  Exposure  determination,  (i)  Each 
employer  who  has  an  employee(s)  with 
occupational  exposure  as  defined  by 
paragraph  (b)  of  this  section  shall 
prepare  an  exposure  determination.  This 
exposure  determination  shall  contain 
the  following: 

(A)  A  list  of  all  job  classifications  in 
which  all  employees  in  those  job 
dassifications  have  occupational 
exposure; 

(B)  A  list  of  job  classifications  in 
which  some  employees  have 
occupational  exposure,  and 

(CJ  A  list  of  all  tasks  and  procedures 
or  groups  of  closely  related  task  and 
procedures  in  which  occupational 
exposure  occurs  and  that  are  performed 
by  employees  in  job  classifications 
listed  in  accordance  with  the  provisions 
of  paragraph  (c)(2)(i](B)  of  this  standard. 

(ii)  This  exposure  determination  shall 
be  made  without  regard  to  the  use  of 
personal  protective  equipment. 

(d)  Methods  of  compliance — (1) 
General — Universal  precautions  shall  be 
observed  to  prevent  contact  with  blood 
or  other  potentially  infectious  materials. 
Under  circumstances  in  which 
differentiation  between  body  fluid  types 
is  difficult  or  impossible,  all  body  fluids 
shall  be  considered  potentially 
infectious  materials. 


(2)  Engineering  and  work  practice 
controls,  (i)  Engineering  and  work 
practice  controls  shall  be  used  to 
eliminate  or  minimize  employee 
exposure.  Where  occupational  exposure 
remains  after  institution  of  these 
controls,  personal  protective  equipment 
shall  also  be  used. 

(ii)  Engineering  controls  shall  be 
examined  and  maintained  or  replaced 
on  a  regular  schedule  to  ensure  their 
effectiveness. 

(iii)  Employers  shall  provide 
handwashing  facilities  which  are  readily 
accessible  to  employees. 

(iv)  When  provision  of  handwashing 
facilities  is  not  feasible,  the  employer 
shall  provide  either  an  appropriate 
antiseptic  hand  cleanser  in  conjunction 
with  clean  cloth/paper  towels  or 
antiseptic  towelettes.  When  antiseptic 
hand  cleansers  or  towelettes  are  used, 
hands  shall  be  washed  with  soap  and 
running  water  as  soon  as  feasible. 

(v)  Employers  shall  ensure  that 
employees  wash  their  hands 
inunediately  or  as  soon  as  feasible  after 
removal  of  gloves  or  other  personal 
protective  equipment. 

(vi)  Employers  shall  ensure  that 
employees  wash  hands  and  any  other 
skin  with  soap  and  water,  or  flush 
mucous  membranes  with  water 
immediately  or  as  soon  as  feasible 
following  contact  of  such  body  areas 
with  blood  or  other  potentially 
infectious  materials. 

(vii)  Contaminated  needles  and  other 
contaminated  sharps  shall  not  be  bent, 
recapped,  or  removed  except  as  noted  in 
paragraphs  (d)(2](vii)(A)  and 
(d)(2)(vii)(B)  below.  Shearing  or 
breaking  of  contaminated  needles  is 
prohibited. 

(A)  Contaminated  needles  and  other 
contaminated  sharps  shall  not  be 
recapped  or  removed  unless  the 
employer  can  demonstrate  that  no 
alternative  is  feasible  or  that  such 
action  is  required  by  a  specific  medical 
procedure. 

(B)  Such  recapping  or  needle  removal 
must  be  accomplished  through  the  use  of 
a  mechanical  device  or  a  one-hand^ 
technique. 

(viii)  Immediately  or  as  soon  as 
possible  after  use,  contaminated 
reusable  sharps  shall  be  placed  in 
appropriate  containers  until  properly 
reprocessed.  These  containers  shall  be: 

(A)  Puncture  resistant; 

(B)  Labeled  or  color-coded  in 
accordance  with  this  standard; 

(C)  Leakproof  on  the  sides  and 
bottom;  and 

(D)  In  accordance  with  the 
requirements  set  forth  in  paragraph 
(d)(4)(ii)(E)  for  reusable  sharps. 


(ix)  Eating,  drinking,  smoking, 
applying  cosmetics  or  lip  balm,  and 
handling  contact  lenses  are  prohibited  in 
work  areas  where  there  is  a  reasonable 
likelihood  of  occupational  exposure. 

(x)  Food  and  drink  shall  not  be  kept  in 
refrigerators,  freezers,  shelves,  cabinets 
or  on  countertops  or  benchtops  where 
blood  or  other  potentially  infectious 
materials  are  present. 

(xi)  All  procedures  involving  blood  or 
other  potentially  infectious  materials 
shall  be  performed  in  such  a  manner  as 
to  minimize  splashing,  spraying, 
spattering,  and  generation  of  droplets  of 
these  substances. 

(xii)  Mouth  pipetting/suctioning  of 
blood  or  other  potentially  infectious 
materials  is  prohibited. 

(xiii)  Specimens  of  blood  or  other 
potentially  infectious  materials  shall  be 
placed  in  a  container  which  prevents 
leakage  during  collection,  handling, 
processing,  storage,  transport,  or 
shipping. 

(A)  The  container  for  storage, 
transport,  or  shipping  shall  be  labeled  or 
color-coded  according  to  paragraph 
(g)(l)(i)  and  closed  prior  to  being  stored, 
transported,  or  shipped.  When  a  facility 
utilizes  Universal  Precautions  in  the 
handling  of  all  specimens,  the  labeling/ 
color-coding  of  specimens  is  not 
necessary  provided  containers  are 
recognizable  as  containing  specimens. 
This  exemption  only  applies  while  such 
specimens/containers  remain  within  the 
facility.  Labeling  or  color-coding  in 
accordance  with  paragraph  (g)(l)(i)  is 
required  wh?ti  such  specimens/ 
containers  leaVre  the  facility. 

(B)  If  outside  contamination  of  the 
primary  container  occurs,  the  primary 
container  shall  be  placed  within  a 
second  container  which  prevents 
leakage  during  handling,  processing, 
storage,  transport,  or  shipping  and  is 
labeled  or  color-coded  according  to  the 
requirements  of  this  standard. 

(C)  If  the  specimen  could  puncture  the 
primary  container,  the  primary  container 
shall  be  placed  within  a  secondary 
container  which  is  puncture-resistant  in 
addition  to  the  above  characteristics. 

(xiv)  Equipment  which  may  become 
contaminated  with  blood  or  other 
potentially  infectious  materials  shall  be 
examined  prior  to  servicing  or  shipping 
and  shall  be  decontaminated  as 
necessary,  unless  the  employer  can 
demonstrate  that  decontamination  of 
such  equipment  or  portions  of  such 
equipment  is  not  feasible. 

(A)  A  readily  observable  label  in 
accordance  with  paragraph  {g){l)(i)(H) 
shall  be  attached  to  the  equipment 
stating  which  portions  remain 
contaminated. 
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leakage  during  collection,  handling, 
processing,  storage,  transport,  or 
shipping. 
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transport,  or  shipping  shall  be  labeled  or 
color-coded  according  to  paragraph 
(g)(l)(i)  and  closed  prior  to  being  stored, 
transported,  or  shipped.  When  a  facility 
utilizes  Universal  Precautions  in  the 
handling  of  all  specimens,  the  labeling/ 
color-coding  of  specimens  is  not 
necessary  provided  containers  are 
recognizable  as  containing  specimens. 
This  exemption  only  applies  while  such 
specimens/containers  remain  within  the 
facility.  Labeling  or  color-coding  in 
accordance  with  paragraph  (g)(l)(i)  is 
required  wh^  such  specimens/ 
containers  leaVe  the  facility. 

(B)  If  outside  contamination  of  the 
primary  container  occurs,  the  primary 
container  shall  be  placed  within  a 
second  container  which  prevents 
leakage  during  handling,  processing, 
storage,  transport,  or  shipping  and  is 
labeled  or  color-coded  according  to  the 
requirements  of  this  standard. 

(C)  If  the  specimen  could  puncture  the 
primary  container,  the  primary  container 
shall  be  placed  within  a  secondary 
container  which  is  puncture-resistant  in 
addition  to  the  above  characteristics. 

(xiv)  Equipment  which  may  become 
contaminated  with  blood  or  other 
potentially  infectious  materials  shall  be 
examined  prior  to  servicing  or  shipping 
and  shall  be  decontaminated  as 
necessary,  unless  the  employer  can 
demonstrate  that  decontamination  of 
such  equipment  or  portions  of  such 
equipment  is  not  feasible. 

(A)  A  readily  observable  label  in 
accordance  with  paragraph  (g)(l)(i)(H) 
shall  be  attached  to  the  equipment 
stating  which  portions  remain 
contaminated. 
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|B)  The  employer  shall  ensure  that 
this  information  is  conveyed  to  all 
affected  employees,  the  servicing 
representative,  and/or  the  manufacturer. 
as  appropriate,  prior  to  handling, 
servicing,  or  shipping  so  that 
appropriate  precautions  will  be  taken. 

(3)  Personal  protective  equipment — (i) 
Provision.  When  there  is  occupational 
exposure,  the  employer  shall  provide,  at 
no  cost  to  the  employee,  appropriate 
personal  protective  equipment  such  as. 
but  not  limited  to,  gloves,  gowns, 
laboratory  coats,  face  shields  or  masks 
and  eye  protection,  and  mouthpieces, 
resuscitation  bags,  pocket  masks,  or 
other  ventilation  devices.  Personal 
protective  equipment  will  be  considered 
"appropriate"  only  if  it  does  not  permit 
blood  or  other  potentially  infectious 
materials  to  pass  through  to  or  reach  the 
employee's  work  clothes,  street  clothes, 
undergarments,  skin,  eyes,  mouth,  or 
other  mucous  membranes  under  normal 
conditions  of  use  and  for  the  duration  of 
time  which  the  protective  equipment 
will  be  used. 

(ii)  Use.  The  employer  shall  ensure 
that  the  employee  uses  appropriate 
personal  protective  equipment  unless 
the  employer  shows  that  the  employee 
temporarily  and  briefly  declined  to  use 
personal  protective  equipment  when, 
under  rare  and  extraordinary 
circums^tances,  it  was  the  employee's 
professional  judgment  that  in  the 
specific  instance  its  use  would  have 
prevented  the  delivery  of  health  care  or 
public  safety  services  or  would  have 
posed  an  increased  hazard  to  the  safety 
of  the  worker  or  co-worker.  When  the 
employee  makes  this  judgement,  the 
circumstances  shall  be  investigated  and 
documented  in  order  to  determine 
whether  changes  can  be  instituted  to 
prevent  such  occurences  in  the  future, 
(iii)  Accessibility.  The  employer  shall 

'     ensure  that  appropriate  personal 

protective  equipment  in  the  appropriate 
sizes  is  readily  accessible  at  the 
worksite  or  is  issued  to  employees. 

i     Hypoallergenic  gloves,  glove  liners, 
powderless  gloves,  or  other  similar 
alternatives  shall  be  readily  accessible 
to  those  employees  who  are  allergic  to 
the  gloves  normally  provided. 

(iv)  Cleaning,  Laundering,  and 
Disposal.  The  employer  shall  clean, 
launder,  and  dispose  of  personal 
protective  equipment  required  by 
paragraphs  (d)  and  (e)  of  this  standard, 
at  no  cost  to  the  employee. 

(v)  Repair  and  Replacement.  The 
employer  shall  repair  or  replace 
personal  protective  equipment  as 
needed  to  maintain  its  effectiveness,  at 
no  cost  to  the  employee. 

(vi)  If  a  garment(s)  is  penetrated  by 
blood  or  other  potentially  infectious 


materials,  the  garment(s)  shall  be 
removed  immediately  or  as  soon  as 
feasible. 

(vii)  All  personal  protective 
equipment  shall  be  removed  prior  to 
leaving  the  work  area. 

(viii)  When  personal  protective 
equipment  is  removed  it  shall  be  placed 
in  an  appropriately  designated  area  or 
container  for  storage,  washing, 
decontamination  or  disposal. 

(ix)  Gloves.  Gloves  shall  be  worn 
when  it  can  be  reasonably  anticipated 
that  the  employee  may  have  hand 
contact  with  blood,  other  potentially 
infectious  materials,  mucous 
membranes,  and  non-intact  skin;  when 
performing  vascular  access  procedures 
except  as  specified  in  paragraph 
(d)(3)(ix)(D);  and  when  handling  or 
touching  contaminated  items  or 
surfaces. 

(A)  Disposable  (single  use)  gloves 
such  as  surgical  or  examination  gloves, 
shall  be  replaced  as  soon  as  practical 
when  contaminated  or  as  soon  as 
feasible  if  they  are  torn,  punctured,  or 
when  their  ability  to  function  as  a 
barrier  is  compromised. 

(B)  Disposable  (Single  use)  gloves 
shall  not  be  washep  or  decontaminated 
for  re-use. 

(C)  Utility  gloves  may  be 
decontaminated  for  re-use  if  the 
integrity  of  the  glove  is  not 
compromised.  However,  they  must  be 
discarded  if  they  are  cracked,  peeling, 
torn,  punctured,  or  exhibit  other  signs  of 
deterioration  or  when  their  ability  to 
function  as  a  barrier  is  compromised. 

(D)  If  an  employer  in  a  volunteer 
blood  donation  center  judges  that 
routine  gloving  for  all  phlebotomies  is 
not  necessary  then  the  employer  shall: 

(7)  Periodically  reevaluate  this  policy; 

[2]  Make  gloves  available  to  all 
employees  who  wish  to  use  them  for 
phlebotomy; 

(3)  Not  discourage  the  use  of  gloves 
for  phlebotomy;  and 

(4)  Require  that  gloves  be  used  for 
phlebotomy  in  the  following 
circumstances: 

(;")  When  the  employee  has  cuts. 
scratches,  or  other  breaks  in  his  or  her 
skin; 

(;/)  When  the  employee  judges  that 
hand  contamination  with  blood  may 
occur,  for  example,  when  performing 
phlebotomy  on  an  uncooperative  source 
individual;  and 

[iii]  When  the  employee  is  receiving 
training  in  phlebotomy. 

(x)  Masks,  Eye  Protection,  and  Face 
Shields.  Masks  in  combination  with  eye 
protection  devices,  such  as  goggles  or 
glasses  with  solid  side  shields,  or  chin- 
length  face  shields,  shall  be  worn 
whenever  splashes,  spray,  spatter,  or 


droplets  of  blood  or  other  potentially 
infectious  materials  may  be  generated 
and  eye.  nose,  or  mouth  contamination 
can  be  reasonably  anticipated. 

(xi)  Gowns.  Aprons,  and  Other 
Protective  Body  Clothing.  Appropriate 
protective  clothing  such  as,  but  not 
limited  to,  gowns,  aprons,  lab  coats, 
clinic  jackets,  or  similar  outer  garments 
shall  be  worn  in  occupational  exposure 
situations.  The  type  and  characteristics 
will  depend  upon  the  task  and  degree  of 
exposure  anticipated. 

(xii)  Surgical  caps  or  hoods  and/or 
shoe  covers  or  boots  shall  be  worn  in 
instances  when  gross  contamination  can 
reasonably  be  anticipated  (e.g.. 
autopsies,  orthopaedic  surgery). 

(4)  Housekeeping,  (i)  General. 
Employers  shall  ensure  that  the  worksite 
is  maintained  in  a  cfean  and  sanitary 
condition.  The  employer  shall  determine    ^ 
and  implement  an  appropriate  written 
schedule  for  cleaning  and  method  of 
decontamination  based  upon  the 
location  within  the  facility,  type  of 
surface  to  be  cleaned,  type  of  soil 
present,  and  tasks  or  procedures  being 
performed  in  the  area. 

(ii)  All  equipment  and  environmental 
and  working  surfaces  shall  be  cleaned 
and  decontaminated  after  contact  with 
blood  or  other  potentially  infectious 
materials. 

(A)  Contaminated  work  surfaces  shall 
be  decontaminated  with  an  appropriate 
disinfectant  after  completion  of 
procedures;  immediately  or  as  soon  as 
feasible  when  surfaces  are  overtly 
contaminated  or  after  any  spill  of  blood 
or  other  potentially  infectious  materials: 
and  at  the  end  of  the  work  shift  if  the 
surface  may  have  become  contaminated 
since  the  last  cleaning. 

(B)  Protective  coverings,  such  as 
plastic  wrap,  aluminum  foil,  or 
imper\'iously-backed  absorbent  paper 
used  to  cover  equipment  and 
environmental  surfaces,  shall  be 
removed  and  replaced  as  soon  as 
feasible  when  they  become  overtly 
contaminated  or  at  the  end  of  the 
workshift  if  they  may  have  become 
contaminated  during  the  shift. 

(C)  All  bins,  pails,  cans,  and  similar 
receptacles  intended  for  reuse  which 
have  a  reasonable  likelihood  for 
becoming  contaminated  with  blood  or 
other  potentially  infectious  materials 
shall  be  inspected  and  decontaminated 
on  a  regularly  scheduled  basis  and 
cleaned  and  decontaminated 
immediately  or  as  soon  as  feasible  upon 
visible  contamination. 

(D)  Broken  glassware  which  may  be 
contaminated  shall  not  be  picked  up 
directly  with  the  hands.  It  shall  be 
cleaned  up  using  mechanical  means. 
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such  as  a  brush  am)  dust  pan.  tongs,  or 

forceps. 

(E)  Reusable  sharps  that  are 
contaminated  with  btood  or  other 
potentially  infectious  matenais  shall  not 
be  stored  or  processed  in  a  manner  that 
requires  employees  to  reach  by  band 
into  the  containers  where  these  sharp* 
have  been  placed, 
(iii)  Regulated  Waste. 
|A)  Contaminated  Sharps  Discarding 
anid  Containment  (/)  Conta:ninated 
sharps  shall  be  discarded  immediately 
or  as  soon  as  feasible  in  containers  that 
are: 
(/)  Closable: 
[if]  Puncture  resistant; 
[Hi]  Leakproof  on  sides  and  bottom; 
and 

(/v)  Labeled  or  color-coded  in 
accordance  with  paragraph  (gMl)(>)  oi 
this  standard. 

(2)  During  use.  containers  for 
contaminated  sharps  shall  be; 

(/]  Easily  accessible  to  personnel  and 
located  as  dose  as  is  feasible  to  the 
immediate  area  where  sharps  are  used 
or  can  be  reasonably  anticipated  to  be 
found  (e.g..  laundries); 

(ii)  Maintained  upright  throughout  use; 
and 

[Hi]  Replaced  routinely  and  not  be 
allowed  to  overfill. 

(J)  When  moving  containers  of 
contaminated  sharps  from  the  area  of 
use.  the  containers  shall  be: 

[i]  Closed  immediately  prior  to 
removal  or  replacement  to  prevent 
spillage  or  protrusion  of  contents  during 
handling,  storage,  transport,  or  shipping; 
[ii]  Placed  in  a  secondary  container  if 
leakage  is  possible.  The  second 
container  shall  be: 
(/4)  Closable; 

[B]  Constructed  to  contain  all  contents 
and  prevent  leakage  during  handhng. 
storage,  transport,  or  shipping;  and 

(CJ  Labeled  or  color-coded  according 
to  paragraph  (gKlMH  of  this  standard. 
[4]  Reusable  containers  shall  not  be 
opened,  emptied,  or  cleaned  manually  or 
in  any  other  manner  which  would 
expose  employees  to  the  risk  of 
percutaneous  injury. 

(B)  Other  Reimlated  Waste 
Conlainment.(7)  Regulated  waste  shall 
be  placed  in  containers  which  are: 
(/]  Closable: 

[if]  Constructed  to  contain  all  contents 
and  prevent  leakage  of  fluids  during 
handling,  storage,  transport  or  shipping; 

(///')  Labeled  or  color-coded  in 
accordance  with  para^aph  {g}(lM'}  this 
standard;  and 

[iv]  Closed  prior  to  removal  to  prevent 
spillage  or  pnitmsion  of  contents  during 
handling,  storage,  transport  or  shipping. 

(2)  If  outside  contamination  of  the 
regulated  waste  container  occurs,  it 


shall  be  placed  in  a  second  container. 
The  second  container  shall  be: 

[i]  Closable; 

[ii]  Constructed  to  contain  all  contents 
and  prevent  leakage  of  fluids  during 
handling,  storage,  transport  or  shipping: 

[Jii]  Labeled  or  colorK:oded  in 
accordance  with  paragraph  (gMlMf)  of 
this  standard;  and 

(;V)  Closed  prior  fo  removal  to  prevent 
spillage  or  protrusion  of  contents  during 
handhng,  storage,  transport,  or  shipping. 

(C)  Disposal  of  an  regulated  waste 
shall  be  in  accordance  with  applicable 
regulations  of  the  United  States,  States 
and  Territories,  and  political 
subdivisions  of  States  and  Territories. 

(iv)  Laundry. 

(A)  Contaminated  laundry  shall  be 
handled  as  little  as  possible  with  a 
minimum  of  agitation.  (1)  Contaminated 
laundry  shall  be  bagged  or  containerized 
at  the  location  where  it  was  used  and 
shall  not  be  sorted  or  rinsed  in  the 
location  of  use. 

(2)  Contaminated  laundry  sbaD  be 
placed  and  transported  in  bags  or 
containers  labeled  or  color-coded  in 
accordance  with  paragraph  (g)(l)(i)  of 
this  standard.  When  a  facility  utilizes 
Universal  Precautions  in  the  handling  of 
all  soiled  laundry,  alternative  labeling  or 
colorK:oding  it  sufficient  if  it  permits  all 
employees  to  recognize  the  containers 
as  requiring  compliance  with  Universal 
Precautions. 

(3)  Whenever  contaminated  laundry  is 
wet  and  presents  a  reasonable 
likelihood  of  soak- through  of  or  leakage 
from  the  bag  or  container,  the  laundry 
shall  be  placed  and  transported  in  bags 
or  containers  which  i^event  soak- 
through  and/or  leakage  of  fluids  to  the 
exterior. 

(B)  The  employer  shall  ensure  that 
employees  who  have  contact  with 
contaminated  laundry  wear  protective 
glove*  and  other  appropriate  personal 
protective  equipment. 

(C)  When  a  facility  ships 
contaminated  laundry  off-site  to  a 
second  facility  which  does  not  utilize 
Universal  Precautions  in  the  handling  of 
all  laundry,  the  facility  generating  the 
contaminated  laundry  must  place  such 
laundry  in  bags  or  containers  which  are 
labeled  or  color-coded  in  accordance 
with  paragraph  (g)(lMi}. 

(e)  HJV  and  HB  V  Research 
Laboratories  and  Production  Facilities. 
(1)  This  paragraph  applies  to  research 
laboratories  and  production  facilities 
engaged  in  the  culture,  production, 
concentration,  experimentation,  and 
manipulation  of  HIV  and  HBV.  It  does 
not  apply  to  clinical  or  diagnostic 
laboratories  engaged  solely  in  the 
analjrsis  of  Mood,  tiaaue*.  or  organs. 


These  requirement*  apply  in  addition  to 
the  other  requirements  of  the  standard. 

(2)  Research  laboratories  and 
production  facilities  shall  meet  the 
following  criteria: 

(i)  Standard  microbiological  practices. 
All  regulated  waste  shall  either  be 
incinerated  or  decontaminated  by  a 
method  such  as  aotodaving  known  to 
effectively  destroy  Woodbome 
pathogens. 

(ii)  Special  practices. 

(A)  Laboratory  doors  shall  be  kept 
closed  when  work  htvolving  HIV  or 
HBV  Is  m  progress. 

(B)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  work  area  shall  be  placed  in  a 
durable,  leakproof.  labeled  or  color- 
coded  container  that  is  closed  before 
being  removed  from  the  work  area. 

(C)  Access  fo  the  work  area  shall  be 
limited  to  authorized  persons.  Written 
policies  and  procedures  shall  be 
established  whereby  only  persons  who 
have  been  advised  of  the  potential 
biohazard,  who  meet  any  specific  entry 
requirements,  and  who  comply  with  afl 
entry  and  exit  procedures  shall  be 
allowed  to  enter  the  work  areas  and 
animal  rooms. 

(D)  When  other  potentially  infectious 
materials  or  infected  animals  are 
present  in  the  work  area  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  shall  be  posted  on  all  access 
doors.  The  hazard  warning  sign  shall 
comply  with  paragraph  [g)(l)(ii)  of  this 
standard.  i 

(E)  All  activities  involving  other 
potentially  infectious  materials  shall  be 
conducted  in  biological  safety  cabinets 
or  other  physical-containment  devices 
within  the  containment  module.  No 
work  with  these  other  potentially 
infectious  materials  shall  be  conducted 
on  the  open  bench. 

(F)  Laboratory  coats,  gowns,  smocks, 
uniforms,  or  other  appropriate  protective 
clothing  shall  be  used  in  the  work  area 
and  animal  rooms.  Protective  clothing 
shall  not  be  worn  outside  of  the  work 
area  and  shall  be  decontaminated 
before  being  laundered. 

(G)  Special  care  shall  be  taken  to 
avoid  skin  contact  with  other  potentially 
infectious  materials.  Gloves  shall  be 
worn  when  handhng  infected  animal* 
and  when  makmg  band  contact  with 
other  potentially  infectious  materials  i* 
unavoidable. 

(H)  Before  disposal  all  waste  from 
work  areas  and  from  animal  rooms  shall 
either  be  incinerated  or  decontaminated 
by  a  method  such  as  autoclaving  known 
to  effectively  destroy  bloodbome 
pathogens. 
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These  reqoiremenls  apply  in  addition  to 
the  other  requirement*  of  the  standard. 

(2)  Research  laboratories  and 
production  facilities  shall  meet  the 
following  criteria: 

(i)  Standard  microbiological  practices. 
All  regulated  waste  shall  either  be 
incinerated  or  decontaminated  by  a 
method  SBcb  as  aotoclaving  known  to 
effectivefy  destroy  Woodbome 
pathogens. 

(ii)  Special  practices. 

(A)  Laboratory  doors  shall  be  kept 
closed  when  work  involving  HIV  or 
HBV  is  in  progress. 

(B)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  work  area  shall  be  placed  in  a 
durable,  leakproof,  labeled  or  color- 
coded  container  that  is  closed  before 
being  removed  from  the  work  area. 

(C)  Access  to  the  wotk  area  shall  be 
limited  to  authorized  persons.  Written 
policies  and  procedures  shall  be 
established  whereby  only  persons  who 
have  been  advised  of  the  potential 
biohazard.  who  meet  any  specific  entry 
requirements,  and  who  comply  with  afl 
entry  and  exit  procedures  shall  be 
allowed  to  enter  the  work  areas  and 
animal  rooms. 

(D)  When  other  potentially  infectious 
materials  or  infected  animals  are 
present  in  the  work  area  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  shall  be  posted  on  all  access 
doors.  The  hazard  warning  sign  shaO 
comply  with  paragraph  [g)(l)liij  of  this 
standard.  i 

(E)  All  activities  involving  other 
potentially  infectious  materials  shall  be 
conducted  in  biological  safety  cabinets 
or  other  physical-containment  devices 
within  the  containment  module.  No 
work  with  these  other  potentially 
infectious  materials  shall  be  conducted 
on  the  open  bench. 

(F)  Laboratory  coats,  gowns,  smocks, 
uniforms,  or  other  appropriate  protective 
clothing  shall  be  used  in  the  work  area 
and  animal  rooms.  Protective  clothing 
shall  not  be  worn  outside  of  the  work 
area  and  shall  be  decontaminated 
before  being  laundered. 

(G)  Spedai  care  shall  be  taken  to 
avoid  skin  contact  with  other  potentially 
infectious  materials.  Gloves  shall  be 
worn  when  handling  infected  animals 
and  when  making  hand  contact  with 
other  potentially  infectious  materials  is 
unavoidable. 

(H)  Before  disposal  all  waste  from 
work  areas  and  from  animal  rooms  shall 
either  t>e  incinerated  or  decontaminated 
by  a  method  such  as  autociaving  known 
to  effectively  destroy  bkwdbome 
pathogens. 
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(I)  Vacuum  lines  shall  be  protected 
with  liquid  disinfectant  traps  and  high- 
efficiency  particulate  air  (HEPA)  filters 
or  filters  of  equivalent  or  superior 
efficiency  and  which  are  checked 
routinely  and  maintained  or  replaced  as 
necessary. 

(J)  Hypodermic  needles  and  syringes 
shall  be  used  only  for  parenteral 
injection  and  aspiration  of  fluids  from 
laboratory  animals  and  diaphragm 
bottles.  Only  needle-locking  syringes  or 
disposable  syringe-needle  units  (i.e..  the 
needle  is  integral  to  the  syringe]  shall  be 
used  for  the  injection  or  aspiration  of 
other  potentially  infectious  materials. 
Extreme  caution  shall  be  used  when 
handling  needles  and  syringes.  A  needle 
shall  not  be  bent,  sheared,  replaced  in 
the  sheath  or  guard,  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  shall  be  promptly  placed  in  a 
puncture-resistant  container  and 
autoclaved  or  decontaminated  before 
reuse  or  disposal. 

(K]  All  spills  shall  be  immediately 
contained  and  cleaned  up  by 
appropriate  professional  staff  or  others 
properly  trained  and  equipped  to  work 
with  potentially  concentrated  infectious 
materials. 

(L)  A  spill  or  accident  that  results  in 
an  exposure  incident  shall  be 
immediately  reported  to  the  laboratory 
director  or  other  responsible  person. 

(M)  A  biosafety  manual  shall  be 
prepared  or  adopted  and  periodically 
reviewed  and  updated  at  least  annually 
or  more  often  if  necessary.  Personnel 
shall  be  advised  of  potential  hazards, 
shall  be  required  to  read  instructions  on 
practices  and  procedures,  and  shall  be 
required  to  follow  them. 

(iii)  Containment  equipment.  (A) 
Certified  biological  safety  cabinets 
(Class  I.  II.  or  III]  or  other  appropriate 
combinations  of  personal  protection  or 
physical  containment  devices,  such  as 
special  protective  clothing,  respirators, 
centrifuge  safety  cups,  sealed  centrifuge 
rotors,  and  containment  caging  for 
animals,  shall  be  used  for  all  activities 
with  other  potentially  infectious 
materials  that  pose  a  threat  of  exposure 
to  droplets,  splashes,  spills,  or  aerosols. 

(B)  Biological  safety  cabinets  shall  be 
certified  when  installed,  whenever  they 
are  moved  and  at  least  annually. 

(3)  HIV  and  HBV  research 
laboratories  shall  meet  the  following 
criteria: 

(i]  Each  laboratory  shall  contain  a 
facility  for  hand  washing  and  an  eye 
wash  facility  which  is  readily  available 
within  the  work  area. 

(ii)  An  autoclave  for  decontamination 
of  regulated  waste  shall  be  available. 

(4]  HIV  and  HBV  production  facilities 
shall  meet  the  following  criteria: 


(i)  The  work  areas  shall  be  separated 
from  areas  that  are  open  to  unrestricted 
traffic  flow  within  the  building.  Passage 
through  two  sets  of  doors  shall  be  the 
basic  requirement  for  entry  into  the 
work  area  from  access  corridors  or  other 
contiguous  areas.  Physical  separation  of 
the  high-containment  work  area  from 
access  corridors  or  other  areas  or 
activities  may  also  be  provided  by  a 
double-doored  clothes-change  room 
(showers  may  be  included],  airlock,  or 
other  access  facility  that  requires 
passing  through  two  sets  of  doors  before 
entering  the  work  area. 

(ii)  The  surfaces  of  doors,  walls,  floors 
and  ceilings  in  the  work  area  shall  be 
water  resistant  so  that  they  can  be 
easily  cleaned.  Penetrations  in  these 
surfaces  shall  be  sealed  or  capable  of 
being  sealed  to  facilitate 
decontamination. 

(iii)  Each  work  area  shall  contain  a 
sink  for  washing  hands  and  a  readily 
available  eye  wash  facility.  The  sink 
shall  be  foot,  elbow,  or  automatically 
operated  and  shall  be  located  near  the 
exit  door  of  the  work  area. 

(iv)  Access  doors  to  the  work  area  or 
containment  module  shall  be  self- 
closing. 

(v)  An  autoclave  for  decontamination 
of  regulated  waste  shall  be  available 
within  or  as  near  as  possible  to  the  work 
area. 

(vi)  A  ducted  exhaust-air  ventilation 
system  shall  be  provided.  This  system 
shall  create  directional  airflow  that 
draws  air  into  the  work  area  through  the 
entry  area.  The  exhaust  air  shall  not  be 
recirculated  to  any  other  area  of  the 
building,  shall  be  discharged  to  the 
outside,  and  shall  berdispersed  away 
from  occupied  areas' and  air  intakes. 
The  proper  direction  of  the  airflow  shall 
be  verified  (i.e..  into  the  work  area). 

(5)  Training  Requirements.  Additional 
training  requirements  for  employees  in 
HIV  and  HBV  research  laboratories  and 
HIV  and  HBV  production  facilities  are 
specified  in  paragraph  (g](2)(ix). 

(f)  Hepatitis  B  vaccination  and  post- 
exposure evaluation  and  follow-up — (1) 
General  (i)  The  employer  shall  make 
available  the  hepatitis  B  vaccine  and 
vaccination  series  to  all  emjifoyees  who 
have  occupational  exposure,  and  post- 
exposure evaluation  and  follow-up  to  all 
employees  who  have  had  an  exposure 
incident. 

(ii)  The  employer  shall  ensure  that  all 
medical  evaluations  and  procedures 
including  the  hepatitis  B  vaccine  and 
vaccination  series  and  post-exposure 
evaluation  and  follow-up,  including 
prophylaxis,  are: 

(A)  Made  available  at  no  cost  to  the 
employee: 


(B)  Made  available  to  the  employee  at 
a  reasonable  time  and  place: 

(C)  Performed  by  or  under  the 
supervision  of  a  licensed  physician  or 
by  or  under  the  supervision  of  another 
licensed  healthcare  professional:  and 

(D)  Provided  according  to 
recommendations  of  the  U.S.  Public 
Health  Service  current  at  the  time  these 
evaluations  and  procedures  take  place, 
except  as  specified  by  this  paragraph  (f). 

(iii)  The  employer  shall  ensure  that  all 
laboratory  tests  are  conducted  by  an       / 
accredited  laboratory  at  no  cost  to  the    \ 
employee. 

(2)  Hepatitis  B  Vaccination,  (i)  ' 

Hepatitis  B  vaccination  shall  be  made 
available  after  the  employee  has 
received  the  training  required  in 
paragraph  (g)(2)(vii)(l]  and  within  10 
working  days  of  initial  assignment  to  all 
employees  who  have  occupational 
exposure  unless  the  employee  has 
previously  received  the  complete 
hepatitis  B  vaccination  series,  antibody 
testing  has  revealed  that  the  employee  is 
immune,  or  the  vaccine  is 
contraindicated  for  medical  reasons. 

(ii)  The  employer  shall  not  make 
participation  in  a  prescreening  program 
a  prerequisite  for  receiving  hepatitis  B 
vaccination. 

(iii)  If  the  employee  initially  declines 
hepatitis  B  vaccination  but  at  a  later 
date  while  still  covered  under  the 
standard  decides  to  accept  the 
vaccination,  the  employer  shall  make 
available  hepatitis  B  vaccination  at  that 
time. 

(iv)  The  employer  shall  assure  that 
employees  who  decline  to  accept 
hepatitis  B  vaccination  offered  by  the 
employer  sign  the  statement  in  appendix 
A. 

(v)  If  a  routine  booster  dose(s)  of 
hepatitis  B  vaccine  is  recommended  by 
the  U.S.  Public  Health  Service  at  a 
future  date,  such  booster  dose(s)  shall 
be  made  available  in  accordance  with 
section  (f)(l)(ii)- 

(3)  Post-exposure  Evaluation  and 
Follow-up.  Following  a  report  of  an 
exposure  incident,  the  employer  shall 
make  immediately  available  to  the 
exposed  employee  a  confidential 
medical  evaluation  and  follow-up, 
including  at  least  the  following 
elements: 

(i)  Documentation  of  the  route{s)  of 
exposure,  and  the  circumstances  under 
which  the  exposure  incident  occurred: 

(ii)  Idehtification  and  documentation 
of  the  source  individual,  unless  the 
employer  can  establish  that 
identification  is  infeasible  or  prohibited 
by  state  or  local  law: 

(A)  The  source  individual's  blood 
shall  be  tested  as  soon  as  feasible  and 
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after  consent  is  obtained  in  order  to 
determine  HBV  and  HIV  infectivity.  If 
consent  is  not  obtained,  the  employer 
shall  establish  that  legally  required 
consent  cannot  be  obtained.  When  the 
source  individual's  consent  is  not 
required  by  law,  the  source  individuaTs 
blood,  if  available,  shall  be  tested  and 
the  results  documented. 

[6]  When  the  source  individual  is 
already  known  to  be  infected  with  HBV 
or  HTV,  testing  for  the  source 
individual's  known  HBV  or  HTV  status 
need  not  be  repeated. 

(C)  Results  of  the  source  individuaFa 
testing  shall  be  made  available  to  the 
exposed  pmployee,  and  the  employee 
shall  be  informed  of  applicable  laws  and 
regulations  concerning  disclosure  of  the 
identity  and  infectious  status  of  the 
source  individual. 

(iii)  Collection  and  testing  of  blood  for 
HBV  and  HTV  serological  status; 

(A)  The  exposed  employee's  blood 
shall  be  collected  as  soon  as  feasible 
and  tested  after  consent  is  obtained. 

(B)  If  the  employee  consents  to 
baseline  blood  collection,  but  does  not 
give  consent  at  that  time  for  HIV 
serologic  testing,  the  sample  shall  be 
preserved  for  at  least  90  days.  If.  within 
90  days  of  the  exposure  incident,  the 
employee  elects  to  have  the  baseline 
sample  tested,  such  testing  shall  be  done 
as  soon  as  feasible. 

(iv)  Post-exposure  prophylaxis,  when 
medically  indicated,  as  recommended 
by  the  U.S.  Public  Health  Service; 

(v)  Counseling;  and 

(vi)  Evaluation  of  reported  illnesses. 

(4)  Information  Provided  to  the 
Healthcare  Professional,  (i)  The 
employer  shall  ensure  that  the 
healthcare  professional  responsible  for 
the  employee's  Hepatitis  B  vaccination 
is  provided  a  copy  of  this  regulation. 

(ii)  The  employer  shall  ensure  that  the 
healthcare  professional  evaluating  an 
employee  after  an  exposure  incident  is 
provided  the  following  information: 

(A)  A  copy  of  this  regulation; 

(B)  A  description  of  the  exposed 
employee's  duties  as  they  relate  to  the 
exposure  incident; 

(C)  Documentation  of  the  routefsj  of 
exposure  and  circumstances  under 
which  exposure  occurred; 

(D)  Results  of  the  source  individual's 
blood  testing,  if  available;  and 

(E)  All  medical  records  relevant  to  the 
appropriate  treatment  of  the  employee 
including  vaccination  status  which  are 
the  employer's  responsibility  to 
maintain. 

(5)  Healthcare  Professional's  Written 
Opinio:}.  The  employer  shall  obtain  and 
provide  the  employee  with  a  copy  of  the 
evaluating  healthcare  professional's 


written  opinion  within  15  days  of  the 
completion  of  the  evaluation. 

(i)  The  healthcare  professional's 
written  opinion  for  Hepatitis  B 
vaccination  shall  be  limited  to  whether 
Hepatitis  B  vaccination  is  indicated  for 
an  employee,  and  if  the  employee  has 
received  such  vaccination. 

(ii)  The  healthcare  professionafs 
written  opinion  for  post-exposure 
evaluation  and  follow-up  shall  be 
limited  to  the  following  information: 

(A)  That  the  employee  has  been 
informed  of  the  results  of  the  evaluation; 
and 

(B)  That  the  employee  has  been  told 
about  any  medical  conditions  resulting 
from  expoanre  to  blood  or  other 
potentially  infectious  materials  which 
require  further  evaluation  or  treatment 
(iii)  All  other  findings  or  diagnoses  shall 
remain  confidential  and  shall  not  be 
included  in  the  written  report. 

(6)  Medical  recordkeeping.  Medical 
records  required  by  this  standard  shall 
be  maintained  tn  accordance  with 
paragraph  (h)(1)  of  this  section. 

(g)  Communication  of  hazards  to 
employees—  (1)  Labels  and  signs,  (i) 
Labels.  (A)  Warning  labels  shall  be 
affixed  to  containers  of  regulated  waste, 
refrigerators  and  freezers  containing 
blood  or  other  potentially  infectious 
materia);  and  other  containers  used  to 
store,  transport  or  ship  blood  or  other 
potentially  infectious  materials,  except 
as  provided  in  paragraph  (g}{l)(i}{E),  (F) 
and  (C). 

(B)  Labels  required  by  this  sectiOTJ 
shall  include  the  following  legend; 


^ 


BIOHAZARO 


clinical  use  are  exempted  from  the 
labeling  requirements  of  paragraph  (g). 

(G)  Individual  containers  of  blood  or 
other  potentially  infectious  materials 
that  are  placed  in  a  lal)eled  container 
during  storage,  transport,  shipment  or 
disposal  are  exempted  from  the  labeUng 
requirement. 

(H)  Labels  required  for  contaminated 
equipment  shall  be  in  accordance  with 
this  paragraph  and  shall  also  state 
which  portions  of  the  equipment  remain 
contaminated. 

(T)  Regulated  waste  that  has  been 
decontaminated  need  not  be  labeled  or 
color-coded. 

(ii)  Signs.  fA)  The  employer  shall  post 
signs  at  the  entrance  to  work  areas 
specified  in  paragraph  (e),  HTV  and  HBV 
Research  Laboratory  and  Production 
Facilities,  which  shall  bear  the  following 
legend: 


BIOHAZARD 

(C)  These  labels  shall  be  fluorescent 
orange  or  orange-red  or  predominantly 
so,  with  lettering  or  symbols  in  a 
contrasting  color. 

(D)  Labels  required  by  affixed  as 
close  as  feasible  to  the  container  by 
string,  wire,  adhesive,  or  other  method 
that  prevents  their  loss  or  unintentional 
removal. 

(E)  Red  bags  or  red  containers  may  be 
substituted  for  labels. 

(F)  Containers  of  blood,  blood 
components,  or  blood  products  that  are 
labeled  as  to  their  contents  and  have 
been  released  for  transfusion  or  other 


BIOHAZARD 


BIOHAZARD 

(Name  of  the  tafiectious  Agent) 
(Special  requirements  for  entering  the  area) 
(Name,  telephone  number  of  the  laboratory 
director  or  other  responsible  person.) 

(B]  These  signs  shall  be  fluorescent 
orange-red  or  predominantly  so.  with 
lettering  or  symbols  in  a  contrasting 
color. 

(2)  Information  and  Training,  (i) 
Employers  shall  ensure  that  all 
employees  with  occupational  exposure 
participate  in  a  training  program  which 
must  be  provided  at  no  cost  to  the 
employee  and  during  working  hours. 

(ii)  Training  shall  be  provided  as 
follows: 

(A)  At  the  time  of  initial  assignment  to 
tasks  where  occupational  exposure  may 
take  place; 

(B)  Within  90  days  after  the  effecti .  e 
date  of  the  standard;  and 

(C)  At  least  annually  thereafter. 

(iii)  For  employees  who  have  received 
training  on  bloodbcme  pathogens  in  the 
year  preceding  the  effective  date  of  the 
standard,  only  training  with  respect  to 
the  provisions  of  the  standard  which 
were  not  included  need  be  provided. 

(iv)  Annual  training  for  all  employees 
shall  be  provided  within  me  year  o^ 
their  previous  training. 
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clinical  use  are  exempted  from  the 
labeling  requirements  of  paragraph  (g). 

(G)  Individual  containers  of  blood  or 
other  potentially  infectious  materials 
that  are  placed  in  a  labeled  container 
during  storage,  transport,  shipment  or 
disposal  are  exempted  from  the  labeling 
requirement. 

(H)  Labels  required  for  contaminated 
equipment  shall  be  in  accordance  with 
this  paragraph  and  shall  also  state 
which  portions  of  the  equipment  remain 
contaminated. 

(T)  Regulated  waste  that  has  been 
decontaminated  need  not  be  labeled  or 
color-coded. 

(ii)  Signs.  fA)  The  employer  shall  post 
signs  at  the  entrance  to  work  areas 
specified  in  paragraph  (e).  HTV  and  HBV 
Research  Laboratory  and  Production 
Facihties,  which  shall  bear  the  following 
legend: 


BIOHAZARO 

BIOHAZARD 

(Name  of  the  Infectious  Agent) 
(S[>ecial  requirements  for  entering  the  area) 
(Name,  telephone  number  of  the  laboratory 
director  or  other  responsible  person.) 

(6)  These  signs  shall  be  fluorescent 
orange-red  or  predominantly  so,  with 
lettering  or  symbols  in  a  contrasting 
color. 

(2)  Information  and  Training,  [i] 
Employers  shall  ensure  that  all 
employees  with  occupational  exposure 
participate  in  a  training  program  which 
must  be  provided  at  no  cost  to  the 
employee  and  during  working  hours. 

(ii)  Training  shall  be  provided  as 
follows: 

(A)  At  the  time  of  initial  assignment  to 
tasks  where  occupational  exposure  may 
take  place; 

(B)  Within  90  days  after  the  effective 
date  of  the  standard;  and 

(C)  At  least  annually  thereafter. 

(iii)  For  employees  who  have  received 
training  on  bloodbome  pathogens  in  the 
year  preceding  the  effective  date  of  the 
standard,  only  training  with  respect  to 
the  provisions  of  the  standard  which 
were  not  included  need  be  provided. 

(iv)  Annual  training  for  all  employees 
shall  be  provided  witfiin  one  year  (rf 
their  previous  training. 
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(v)  Employers  shall  provide  additional 
training  when  changes  such  as 
modification  of  tasks  or  procedures  or 
institution  of  new  tasks  or  procedures 
affect  the  employee's  occupational 
exposure.  The  additional  training  may 
be  limited  to  addressing  the  new 
exposures  created. 

(vi)  Material  appropriate  in  content 
and  vocabulary  to  educational  level, 
literacy,  and  language  of  employees 
shall  be  used. 

(vii)  The  training  program  shall 
contain  at  a  minimum  the  following 
elements: 

(A)  Anaccessible  copy  of  the 
regulatory  text  of  this  standard  and  an 
explanation  of  its  contents; 

(B)  A  general  explanation  of  the 
epidemiology  and  symptoms  of 
bloodborne  diseases; 

(C)  An  explanation  of  the  modes  of 
transmission  of  bloodbome  pathogens; 

(D)  An  explanation  of  the  employer's 
exposure  control  plan  and  the  means  by 
which  the  employee  can  obtain  a  copy 
of  the  written  plan; 

(E)  An  explanation  of  the  appropriate 
methods  for  recognizing  tasks  and  other 
activities  that  may  involve  exposure  to 
blood  and  other  potentially  infectious 
materials; 

(F)  An  explanation  of  the  use  and 
limitations  of  methods  that  will  prevent 
or  reduce  exposure  including 
appropriate  engineering  controls,  work 
practices,  and  personal  protective 
equipment; 

(G)  Information  on  the  types,  proper 
use.  location,  removal,  handling, 
decontamination  and  disposal  of 
personal  protective  equipment; 

(H)  An  explanation  of  the  basis  for 
selection  of  personal  protective 
equipment; 

(I)  Information  on  the  hepatitis  B 
vaccine,  including  information  on  its 
efficacy,  safety,  method  of 
administration,  the  benefits  of  being 
vaccinated,  and  that  the  vaccine  and 
vaccination  will  be  offered  free  of 
charge; 

(J)  Information  on  the  appropriate 
actions  to  take  and  persons  to  contact  in 
an  emergency  involving  blood  or  other 
potentially  infectious  materials; 

(K)  An  explanation  of  the  procedure 
to  follow  if  an  exposure  incident  occurs, 
including  the  method  of  reporting  the 
incident  and  the  medical  follow-up  that 
will  be  made  available; 

(L)  Information  on  the  post-exposure 
evaluation  and  follow-up  that  the 
employer  is  required  to  provide  for  the 
employee  following  an  exposure 
incident; 

(M)  An  explanation  of  the  signs  and 
labels  and/or  color  coding  required  by 
paragraph  (g)(1);  and 


(N)  An  opportunity  for  interactive 
questions  and  answers  with  the  person 
conducting  the  training  session. 

(viii)  The  person  conducting  the 
training  shall  be  knowledgeable  in  the 
subject  matter  covered  by  the  elements 
contained  in  the  training  program  as  it 
relates  to  the  workplace  that  the  training 
will  address. 

(ix)  Additional  Initial  Training  for 
Employees  in  HIV  and  HBV 
Laboratories  and  Production  Facilities. 
Employees  in  HIV  or  HBV  research 
laboratories  and  HIV  or  HBV  production 
facilities  shall  receive  the  following 
initial  training  in  addition  to  the  above 
training  reqiiirements. 

(A)  The  employer  shall  assure  that 
employees  demonstrate  proficiency  in 
standard  microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HIV  or  HBV. 

(B)  The  employer  shall  assure  that 
employees  have  prior  experience  in  the 
handling  of  human  pathogens  or  tissue 
cultures  before  working  with  HIV  or 
HBV. 

(C)  The  employer  shall  provide  a 
training  program  to  employees  who  have 
no  prior  experience  in  handling  human 
pathogens.  Initial  work  activities  shall 
not  include  the  handling  of  infectious 
agents.  A  progression  of  work  activities 
shall  be  assigned  as  techniques  are 
learned  and  proficiency  is  developed. 
The  employer  shall  assure  that 
employees  participate  in  work  activities 
involving  infectious  agents  only  after 
proficiency  has  been  demonstrated. 

(h)  Recordkeeping— (1)  Medical 
Records,  (i)  The  employer  shall  establish 
and  maintain  an  accurate  record  for 
eacK  employee  with  occupational 
exposure,  in  accordance  with  29  CFR 
1910.20. 

(ii)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  fcopy  of  the  employee's  hepatitis 
B  vaccination  status  including  the  dates 
of  all  the  hepatitis  B  vaccinations  and    - 
any  medical  records  relative  to  the 
employee's  ability  to  receive 
vaccination  as  required  by  paragraph 

(012): 

(C)  A  copy  of  all  results  of 
examinations,  medical  testing,  and 
follow-up  procedures  as  required  by 
paragraph  (f)(3); 

(D)  The  employer's  copy  of  the 
healthcare  professional's  written 
opinion  as  required  by  paragraph  (f)(5); 
and 

(E)  A  copy  of  the  information 
provided  to  the  healthcare  professional 
as  required  by  paragraphs  (f)(4)(iO{B)(C) 
and  (D). 


(iii)  Confidentiality.  The  employer 
shall  ensure  that  employee  medical 
records  required  by  paragraph  (h)(1)  are: 

(A)  Kept  confidential:  and 

(B)  Are  not  disclosed  or  reported 
without  the  employee's  express  written 
consent  to  any  person  within  or  outside 
the  workplace  except  as  required  by  this 
section  or  as  may  be  required  by  law. 

(iv)  The  employer  shall  maintain  the 
records  required  by  paragraph  (h)  for  at 
least  the  duration  of  employment  plus  30 
years  in  accordance  with  29  CFR 
1910.20. 

(2)  Training  Records,  (if  Training 
records  shall  include  the  following 
information: 

(A)  The  dates  of  the  training  sessions: 

(B)  The  contents  or  a  summary  of  the 
training  sessions; 

(C)  "The  names  and  qualifications  of 
persons  conducting  the  training;  and 

(D)  The  names  and  job  titles  of  all 
persons  attending  the  training  sessions. 

(ii)  Training  records  shall  be 
maintained  for  3  years  from  the  date  on 
which  the  training  occurred. 

(3)  Availability,  (i)  The  employer 
shall  ensure  that  all  records  required  to 
be  maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  training  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copying  to  employees,  to  employee 
representatives,  to  the  Director,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910.20. 

(iii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copying  to  the  subject  employee,  to 
anyone  having  written  consent  of  the 
subject  employee,  to  the  Director,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910.20. 

(4)  Transfer  of  Records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR  1910.20(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  three  months  prior  to  their  disposal 
and  transmit  them  to  the  Director,  if 
required  by  the  Director  to  do  so,  within 
that  three  month  period. 

(i)  Dates— (1)  Effective  Date.  The 
standard  shall  become  effective  on 
March  6. 1992. 

(2)  The  Exposure  Control  Plan 
required  by  paragraph  (c)(2)  of  this 
section  shall  be  completed  on  or  before 
May  5. 1992. 
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(3)  Paragraph  (g)(2)  Information  and 
Training  and  (h)  Recordkeeping  shall 
take  effect  on  or  before  June  4, 1992. 

(4)  Paragraphs  (d)(2)  Engineering  and 
Work  Practice  Controls,  (d)(3)  Personal 
Protective  Equipment,  (d)(4) 
Housekeeping,  (e)  HIV  and  HBV 
Research  Laboratories  and  Production 
Facilities,  (f)  Hepatitis  B  Vaccination 
and  Post-Exposure  Evaluation  and 


Follow-up,  and  (g)  (1)  Labels  and  Signs, 
shall  take  effect  July  6, 1992. 

Appendix  A  to  Section  1910.1030— Hepatitis 
B  Vaccine  Declination  (Mandatory) 

I  understand  that  due  to  my  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  I  may  be  at  risk  of 
acquiring  hepatitis  B  virus  (HBV)  infection.  I 
have  tteen  given  the  opportunity  to  be 
vaccinated  with  hepatitis  B  vaccine,  at  no 
charge  to  myself.  However,  I  decline  hepatitis 


B  vaccination  at  this  time.  I  understand  that 
by  declining  this  vaccine,  I  continue  to  be  at 
risk  of  acquiring  hepatitis  B,  a  serious 
disease.  If  in  the  future  I  continue  to  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  and  I  want  to 
be  vaccinated  with  hepatitis  B  vaccine,  I  can 
receive  the  vaccination  series  at  no  charge  to 
me. 

[FR  Doc.  91-28886  Filed  12-2-91;  8:45  am] 
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B  vaccination  at  this  time.  I  understand  that 
by  declining  this  vaccine,  I  continue  to  be  at 
risk  of  acquiring  hepatitis  B,  a  serious 
disease.  If  in  the  future  I  continue  to  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  and  I  want  to 
be  vaccinated  with  hepatitis  B  vaccine,  I  can 
receive  the  vaccination  series  at  no  charge  to 
me. 

[FR  Doc.  91-28886  Filed  12-2-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

New  School  Facilities  Construction 
Application 

November  26. 1991. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  giving  notice  that  new 
applications  and/or  additional, 
supplemental  materials  in  support  of 
existing  new  school  construction 
applications  on  file  may  be  submitted 
for  consideration  for  Fiscal  Year  (FT) 
1993. 

The  FY  1992  Interior  and  Related 
Agencies  Appropriation  Act  provides 
funding  for  the  planning  and  design  of 
the  top  ten  schools  contained  on  the  FY 
1992  priority  list.  New  school 
construction  funding  is  not  earmarked 
for  specific  projects,  but  will  be  made 
available  upon  completion  of  the 
necessary  validations  and  planning  and 
design  starting  at  the  top  of  the  FY  1992 
priority  list. 

The  Conference  Report  on  the  FY  1992 
Appropriations  Act  (House  Report  102- 
256),  provides  for  the  Department  to 
"  *  *  *  review  applications  and  prepare 
a  new  school  construction  priority  list 
for  fiscal  year  1993,  with  these  schools 
eligible  for  planning  and  design  and 
construction  funding,  subject  to  budget 
constraints,  in  fiscal  year  1993  and 
beyond  *  *  * " 

The  Department  of  the  Interior  has, 
therefore,  decided  to  complete 
preparation  of  a  FY  1993  new  school 
construction  priority  list.  This  list  will 
supplement  the  FY  1992  list  and  will  be 
the  basis  for  planning,  designing,  and 
constructing  school  facilities  after 
completion  of  work  on  the  FY  1992  list. 
All  entities  that  previously  submitted 
new  school  facilities  construction 
applications  in  response  to  the  notice 
published  in  the  Federal  Register  on 
October  19, 1990,  at  55  FR  42497,  need 
not  reapply,  but  should  review  their  FY 
1993  applications  and  submit  any 
additional  or  supplementary  information 
and  data  that  may  clarify  and/or  further 
justify  facility  needs.  New  applications, 
not  previously  submitted  in  response  to 


the  October  19, 1990  notice,  may  be 
submitted  for  evaluation  and 
consideration  for  priority  ranking  for  the 
FY  1993  list. 

Existing  FY  1993  applicants  do  not 
need  to  reapply.  However,  any 
additional  supporting  information  may 
be  submitted. 

Schools  listed  on  the  FY  1992  priority 
list  need  not  reapply  and  need  not 
submit  supplementary  information. 

All  new  school  facilities  construction 
applications  will  be  evaluated  and 
considered  for  priority  ranking  based  on 
existing  criteria  developed  by  the 
Department  of  the  Interior,  Office  of 
Construction  Management  (OCM)  in 
accordance  with  the  guidelines,  as 
published  in  the  Federal  Register  on 
April  14, 1988,  at  53  FR  12470-12471. 
These  criteria  are  as  follows:  A.  The 
percentage  of  "unhoused"  students  is 
the  starting  point  for  reviewing 
applications  for  new  construction. 
Students  are  considered  unhoused: 

1.  When  the  condition  of  the  existing 
school  facility  is  such  that  it  can  no 
longer  be  used  without  major  repairs, 
renovations  or  complete  replacement. 

2.  When  the  school  can  no  longer  meet 
the  space  requirements  of  the  Bureau 
approved  educational  program. 

3.  When  the  Bureau  approved  average 
daily  membership  (ADM)  of  the  school 
exceeds  the  design  capacity  of  the 
facility. 

4.  When  seats  are  not  available  in  any 
other  school  (Bureau,  Tribal,  Contract, 
Private,  or  public)  within  a  one  hour's 
bus  ride  of  home. 

B.  Those  applications  for  facilities  for 
"unhoused"  students  will  be  evaluated 
and  ranked  on  the  basis  of  the 
additional  criteria  listed  below: 

1.  Cost  and/or  education  program 
benefits  accruing  from  consolidation  of 
Bureau,  Tribal,  Contract,  or  public 
schools. 

2.  Comphance  with  Bureau  approved 
attendance  areas  including  other  Bureau 
schools  and  public,  private  and  contract 
schools,  as  demonstrated  by  historical 
data  for  past  five  years. 

3.  Demonstrated  and  supportable 
enrollment  history  for  past  ten  years  and 
enrollment  trends  for  next  five  years  or 
more,  if  available. 

4.  Severity  of  non-compliance  of 
existing  facilities  with  applicable 


Federal,  Tribal,  or  State  health  and 
safety  standards. 

After  ranking,  a  feasibility  study  will 
be  required  to  analyze  the  cost  benefits 
of  replacement  versus  renovation. 

The  "Instructions  and  Application  for 
New  School  Construction",  SF-424,  are 
available  upon  request  through  the 
Office  of  Construction  Management  and 
from  the  Bureau  of  Indian  Affairs  (BIA) 
Area  offices  and  the  BIA  Facilities 
Management  and  Construction  Center, 
P.O.  Box  1248,  Albuquerque,  NM  87103. 

On  October  31, 1991,  the  BIA 
published  a  notice  in  the  Federal 
Register  at  56  FR  56120  of  Tribal 
Consultation  on  newly  drafted, 
proposed  regulations  and  criteria 
governing  the  priority  ranking  process 
for  education  facilities  construction 
projects.  These  draft  regulations  (Title 
25  of  the  Code  of  Federal  Regulations: 
Part  294  Education  Facilities 
Construction  and  Part  296  Law 
Enforcement  Facilities  Construction)  are 
only  proposed  and,  therefore,  cannot 
and  will  not  be  applied  in  the  review 
and  evaluation  of  the  FY  1993 
applications.  These  proposed 
regulations,  if  and  when  adopted,  will 
be  used  for  the  next  ranking  process 
after  the  FY  1993  ranking  process. 

DATES:  New  applications  and 
additional/supplemental  materials  to 
existing  applications  for  FY  1993  funding 
consideration  must  be  received  by  the 
Director,  Office  of  Indian  Education 
Programs  at  the  address  listed  below  by 
January  31, 1992,  to  be  considered  for  FY 
1993  budget  consideration.  Incomplete 
applications  or  applications  received 
without  supporting  Tribal  resolution  will 
not  be  ranked. 

FOR  FURTHER  INFORMATION  CONTACT 

John  D.  Trezise,  Acting  Director,  Office 
of  Construction  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  2417-MIB, 
Washington.  DC  20240.  (202)  208-3403. 
Ed  Parisian,  Director.  Office  of  Indian 
Education  Programs,  1849  C  Street,  NW., 
Mail  Stop  3512-MIB,  Washington,  DC 
20240  (202)  208-6175. 
Eddie  F.  Brotvn, 

Assistant  Secretary,  Indian  Affairs. 
[FR  Doc.  91-29209  Filed  12-5-91;  8:45  am) 
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Model  application  form,  64454 


scember  9. 1991  /  Contents 


Federal  Register  /  Vol.  56.  No.  236  /  Monday.  December  9. 1991  /  Contents 


tocurement  Policy  Offic* 

/stem  for  acquiring  audio-visual  productions; 
jsion  (Pamphlet  No.  3).  64280 

leserve  System 


ons,  hearings,  determinations,  etc.: 
na  National  Bancorporation  et  al,  64255 
;n's  Bancshares.  Inc..  et  al,  64255 
fvillebancorp.  Inc..  64256 

Wildlife  Service 

I  RULES 

lational  Interest  Lands  Conservation  Act;  Title  VIII 

ementation  (subsistence  priority),  64404 

red  and  threatened  species: 

S  coneflower,  64229 

red  and  threatened  wildlife  and  plants  list: 
lability,  64271 

d  Drug  Administration 

Inigs,  feeds,  and  related  products: 

Dr  name  and  address  changes — 

thKline  Beecham  Animal  Health:  correction,  64288 

DRUtES 

Irugs;  and  animal  drugs,  feeds,  and  related 

lucts: 

It  good  manufactiuing  practices — 

ptic  processing  and  terminal  sterilization.  64216 

drugs: 

:  extensions;  regulatory  review  period 

jterminations — 

lara;  correction.  64288 

^rvice 

0  RULES 

National  Interest  Lands  Conservation  Act.  Title  VIII 
lementation  (subsistence  priority),  64404 

s: 

ife  Disasters  National  Commission;  correction.  64288 

1  Services  Administration 

lion  regulations: 
jntracting  plans,  64212 

:D  RULES 

property  management: 

:  buildings  and  space — 

il  property  acquisition;  leasing  policy.  64221 

and  Human  Services  Department 

3  Food  and  Drug  Administration;  Health  Care 

ancing  Administration;  National  Institutes  of  Health 

al  and  child  assistance  programs: 
il  application  form,  64454 


Health  Care  Financing  Administration 

RULES 

Medicaid: 
State  financial  participation;  State  share  (voluntary 
contributions)  withdrawn.  64195 
PROPOSED  RULES 
Medicaid: 
Disproportionate  share  hospitals:  standards  for  deHnition 
Withdrawn,  64228 
NOTICES 
Medicare: 
Home  health  agencies;  cost  per  visit,  schedule  of  limits, 
64256 
Meetings: 
Social  Security  Advisory  Council.  64269 

Housing  and  Urban  Development 

PROPOSED  RULES 

Real  Estate  Settlement  Procedures  Act: 
Initial  and  annual  escrow  account  statements; 
requirements,  64446 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Paric  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Bicycle  speedometers  from  Japan,  64238 

Electric  golf  cars  from  Poland,  64239 

Oscillating  fans  and  ceiling  fans  from  China,  64240 
Export  trade  certificates  of  review,  64241 
Short  supply  determinations: 

13-chrome  stainless  steel  tubing,  64242 

Seamless  casing  and  tubing,  64243 
Applications,  bearings,  determinations,  etc.: 

University  of — 
Houston-University  Park  et  al.,  64243 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Railroad  Co.,  64273 

TennRail  Corp..  64273 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  64273 

Justice  Department 

See  also  Antitrust  Division 
RULES 

Organization,  functions,  and  authority  delegations: 
Federal  Bureau  of  Investigation,  Director,  64192 
NOTICES 

"     TVgency  information  collection  activities  under  OMB  review, 
64274 
Pollution  control;  consent  judgments: 
Bethlehem  Steel  Corp.,  64274 
Covington.  Edward  Leigh,  et  al.,  64275 

Labor  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Wage  and  Hour 
Division 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
64276 

Land  Management  Bureau 

NOTICES 

Management  framework  plans,  etc.: 
Utah.  64271 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standards  petitions: 
Sexet  Mining  Corp.  et  al..  64278 

National  Commission  on  Children 

RULES  -;> 

Public  assistance  programs: 
Aid  to  families  with  dependent  children  (AFDC) — 
Coverage,  eligibility  and  administration;  financial 
assistance  to  individuals.  64195 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  64270 
National  Institute  of  Allergy  and  Infectious  Diseases, 

64270 
National  Institute  of  Child  Health  and  Human 
Development,  64270 
(2  documents) 
National  Institute  of  Dental  Research,  64271 

National  l^tior  Relations  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  64278 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish;  correction.  64288 
Marine  mammals: 

Incidental  taking — 
Fisheries-related  research;  information  request,  64234 
NOTICES  • 

Meetings: 

Western  Pacific  Fishery  Management  Council  64244 
Permits: 

Marine  mammals,  64245 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Chickasaw  National  Recreation  Area,  NM,  64272 
Environmental  statements;  availability,  etc.: 

Fort  Clatsop  National  Memorial  OR.  64272 
Meetings: 

Ellis  Island  rehabilitation  as  international  conference 
center,  64272 
National  Register  of  Historic  Places: 

Pending  nominations.  64273 


VI 


Federal  Register  /  Vol.  56.  No.  236  /  Monday.  December  9. 1991  /  Contents 


National  Science  Foundation 

NOTICES 

Environmental  statements:  availability,  etc.: 
United  States  Antarctic  program.  64279 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
Spectrum  Planning  Advisory  Committee,  64245 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences: 
Amendments  (Proc.  6389).  64487 

PutMic  Heaitt)  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Securities  and  Exchange  Commission 

NOTICES 

Meetings: 

Mariiet  Transactions  Advisory  Committee,  64281 
Self-regulatory  organizations;  proposed  rule  changes; 

New  York  Stock  Exchange.  Inc..  64282.  64283 
(2  documents] 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange.  Inc.,  64281 

Midwest  Stock  Exchange.  Inc..  64281 

Philadelphia  Stock  Exchange,  Inc..  64284 
Applications,  hearings,  determinations,  etc.: 

Axe-Houghton  Funds,  Inc.,  et  al.,  64284 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

New  York.  64285 

Washington  et  al.,  64286 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  prJjgram  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio,  64192 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices: 
China.  64280 


Treasury  Department 

NOTICES 

Notes,  Treasury: 
AH-1993  series,  64288 
V-1996  series,  64286 

Wage  and  Hour  Division 

PftOPOSEO  RULES 

Migrant  and  seasonal  agricultural  worker  protection 
Vehicle  liability  insurance.  64216 


Separate  Parts  in  This  Issue 

Part  II 

Department  of  Energy.  64290 

Part  III 

Department  of  Energy,  64316 

Part  IV 

Department  of  Energy,  64334 

PartV 

Environmental  Protection  Agency.  64382 

P«rtVi  ^„        .       , 

Department  of  Agriculture.  Forest  Service  and  Department 
of  the  Interior,  Fish  and  Wildlife  Service,  64404 

Part  VII  ...» 

Department  of  Housing  and  Urban  Development,  64446 

Part  VIII  .„      ^ 

Department  of  Health  and  Human  Services  and  Department 

of  Agriculture,  64454 

Part  IX 

The  President,  64467 


RfifldAr  Aids 

Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Transportation  Department 

See  also  Federal  Aviation  Administration 
RULES 

American  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Transportation  vehicles,  64214 


cember  9. 1991  /  Contents 


jasury: 

3  series.  64286 

series.  64286 

J  Hour  Division 

RULES 

nd  seasonal  agricultural  worker  protection 
liability  insurance,  64216 


Parts  In  This  Issue 


nt  of  Energy.  64290 


nt  of  Energy,  64316 


;nt  of  Energy,  64334 


lental  Protection  Agency,  64382 


ent  of  Agriculture,  Forest  Service  and  Department 
e  Interior,  Fish  and  Wildlife  Service,  64404 


ent  of  Housing  and  Urban  Development.  64446 

ent  of  Health  and  Human  Services  and  Department 
^culture,  64454 

lident,  64467 


lal  information,  including  a  list  of  public 
lephone  numbers,  and  fmding  aids,  appears 
eader  Aids  section  at  the  end  of  this  issue. 


Federal  Register  /  Vol.  56,  No.  236  /  Monday,  December  9, 1991  /  Contents 

VII 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  this  montti  can  be  found  in 
tfw  Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 

Proclamation*: 
6389 

7  CFR 

16 

907 

Proposed  Rute*: 

919 

10  CFR 
PropoMdRutes: 

820 

830 

835 

12  CFR 

268 

14  CFR 

39 ...i 

21  CFR 

520 

Proposed  RuIm: 
211 

64467 

64187 

64188 

64288 

64290 

64316 

64334 

64190 

64191 

64288 

64216 

519 64212 

552 64212 

49  CFR 

37 64214 

50  CFR 

Proposed  Rules: 

17 64229 

100 64404 

Ch.  II 64234 

672 64288 

• 

314 

514 

64216 

64216 

24  CFR 

Proposed  Rules: 

1        3500 

64446 

28  CFR 

0 

64192 

29  CFR 

Proposed  Rules: 

500 

64216 

30  CFR 

935 

64192 

32  CFR 

205 

64194 

36  CFR 

Proposed  Rules: 
242 

.  ...   64404 

' 

40  CFR 

Proposed  RuIeK 
60 

64382 

- 

* 

61 

64217 

63 

64382 

41  CFR 

Proposed  Ruwsi 

101-18 

64221 

» 

42  CFR 

433  

64195 

447 

64228 

45  CFR 

233 

64195 

235 

64195 

47  CFR 

73  (7  documents).... 

64207, 

64211 

- 

! 

Proposed  Rules: 

73  (3  docurnents).... 

64228, 

64229 

A 

: 

48  CFR 

225 

252 

64211 

~"...  6421 1 

*. 

i 

501 

■    ■ 

64212 

991 


JMI 


•4187 


Rules  and  Regulations 


Fedaral  Regiatar 

Vol.  56,  Na  236 

Monday,  December  9,  1991 


TNs  section  <>♦  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxjer  50  titles  pursuant  to  44 
U.S.C.    1510. 

Ttie  Code  ct  Federal  Regulations  ie  sold 
by  the  SupennterKlertt  of  Documents. 
Prices  of  new  books  are  ttstad  in  the 
first  FEDERAL  REGISTER  issue  of  ttdh 


DEPARTMENT  OF  AGRICULTURE 
Offic*  of  the  S«crttafy 
7  CFR  Part  16 

R«str<cUon  on  importation  of  Meat 
From  AustraKa  and  New  Zealand 

agency:  Office  of  the  Secretary,  USDA. 
ACTKNC  Pinal  rule. 

summary:  This  rule  amends  the 
regulations  in  7  CFR  part  16,  subpart  A 
entitled  "Section  204  Import 
Regulations"  to  carry  out  the  voluntary 
agreements  concerning  the  level  of  1991 
meat  imports  from  Australia  and  New 
Zealand  entered  into  by  those  countries 
with  the  United  States  pursuant  to 
section  204  of  the  Agricultural  Act  of- 
1956,  as  amended. 

EFFECTIVE  DATE:  December  9, 1991.  See 
SUPPLEMENTARY  INFORMATION. 
FOn  FURTHER  INFORMATION  CONTACT 
Norman  R.  Kallemeyn,  (202)  720-8031. 
Dairy,  Livestock  and  Poultry  Division, 
Foreign  Agricultural  Service,  U^A, 
room  6616  South  Building.  Washington, 
D.C.  20250. 

SIWiPLEMENTARY  WFORMATtON:  Pursuant 
to  the  authority  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  and  Executive  Order  11539, 
as  amended,  the  Office  of  the  United 
States  Trade  Representative  has 
negotiated  agreements  with  the 
Governments  of  Australia  and  New 
Zealand  whereby  those  countries  have 
voluntarily  agreed  to  limit  the  quantity 
of  certain  meats  exported  to  the  United 
States  during  calendar  year  1991.  The 
Secretary  of  Agriculture,  with  the 
concurrence  of  the  Secretary  of  State 
and  the  United  States  Trade 
Representative,  is  authorized  to  carry 
out  such  agreements  and  to  implement 
such  action. 

Presently,  title  7,  part  16.  subpart  A 
entitled  "Section  204  Import 


Regulations"  governs  the  entry  or 
withdrawal  from  warehouse  of  certain 
meats  imported  from  Australia  and  New 
Zealand  during  calendar  year  1968.  lliis 
rule  would  amend  subpart  A  to  delete 
the  provisions  relating  to  Australia  and 
New  Zealand  for  calendar  year  1968 
which  no  longer  are  in  effect  and  insert 
new  provisions  to  carry  out  the 
voluntary  agreements  entered  into  by 
New  Zealand  and  Australia  with  the 
United  States  for  calendar  year  1991. 
The  definition  of  meat  in  the  regulations 
encompasses  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTS) 
headings  which  are  the  subject  of  the 
voluntary  agreements  with  Australia 
and  New  Zealand.  In  order  to  prevent 
circumvention  of  the  import  limitations, 
the  defmition  also  includes  meat  that 
would  fall  within  such  definition  but  for 
processing  in  Foreign-Trade  Zones, 
territories,  or  possessions  of  the  United 
States.  In  addition,  the  regulations 
impose  transshipment  restrictions  which 
prevent  the  entry  or  withdrawal  from 
warehouse  for  consumption  of  meat 
from  Australia  and  New  Zealand  unless 
exported  from  those  countries  as  direct 
shipments  or  on  through  bills  of  lading 
or,  if  processed  in  Foreign-Trade  Zones, 
territories  or  possessions  of  the  United 
States,  shipped  as  direct  shipments  or 
on  through  bills  of  lading  frmn  such 
areas. 

EFFECTIVE  DATE:  Meat  released  under 
the  provisions  of  sections  448{b]  and 
484(a)(1)(A)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1448(b)  (immediate  delivery),  and 
19  U.S.C.  1484(a)(1)(A)  (entrj),  prior  to 
December  9, 1991,  shall  not  be  denied 
entry. 

The  action  taken  herewith  has  been 
determined  to  involve  foreign  affairs 
functions  of  the  United  States. 
Therefore,  this  regulation  falls  within 
the  foreign  affairs  exception  to 
Executive  Order  12291  and  the 
provisions  of  5  U.S.C  553  with  respect  to 
proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  rule  since  the 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply. 

List  of  Subjects  in  7  CFR  Part  16 

Meat  and  Meat  Products,  Imports. 

Accordingly,  the  Regulations  at  7  CFR 
part  16,  subpart  A  entided  "Section  204 
Import  Regulations"  are  amended  to 
read  as  follows: 


1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority.  Sec  204,  Pub.  L  540.  84lh  Cong.. 
70  Stat.  200.  ••  amended  (7  U.&C  1854).  and 
E.0. 11539  (35  FR  10733).  ••  amended  by  E.O. 
12188  (45  FR  SOQ). 

2.  Section  16.2  is  revised  to  read  as 
follows: 

S16.2    D«flnltion«. 

The  following  terms  shall  have  the 
meaning  set  forth  in  this  section: 

(a)  Meat  means  &esh,  chilled,  or 
frozen  bovine  meat  (subheadings 
0201.10.00.  0201.20.60,  0201  J0.60, 
0202.10.00,  0202.2ae0.  and  0202.30.60  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS));  fresh,  chilled,  or 
frozen  meat  of  goats  and  sheep,  except 
lambs  (HTS  subheadings  0204.21.00. 
0204.22.40,  0204.23.40,  0204.41.00, 
0204.42.40,  0204.43.40,  and  0204.50Jn}: 
and  processed  meat  of  beef  or  veal  other 
than  high  quality  beef  cuts  (HTS 
subheadings  0201.20.40,  0201.30.40, 
0202.20.40,  and  0202.30.40):  and  meats 
which,  but  for  processing  in  foreign 
trade  zones,  territories,  or  possessions 
of  the  United  States  prior  to  entry,  or 
withdrawal  from  warehouse,  for 
consumption  in  the  United  States 
customs  territory,  would  fall  within  the 
above  descriptions  (and  HTS 
subheadings)  upon  such  entry,  or 
withdrawal  from  warehouse,  for 
consumption. 

(b)  United  States  (Qeans  the  50  states 
of  the  United  Stated  the  District  of 
Columbia,  and  Puerto  Rieo. 

3.  Section  16.3  is  revised  to  read  as 
follows: 

i  16.3    Import 

Meat  subject  to  the  rest^ctions  in 
subsections  16.4  and  16.5  may  not  be 
entered  into  the  Customs  Territory  of 
the  United  States  unless  there  is 
presented,  at  time  of  entry, 
documentation  establishing: 

(a)  That  there  has  been  compliance 
with  the  applicable  conditions  of  this 
subpart  A  and 

(b)  the  country  from  which  the  meat 
was  exported  in  the  forms  in  which  it 
would  fall  within  the  definition  of  meat 
in  HTS  subheadings  0201.10.00. 
0201.20.40.  0201  20.60,  0201.3a40, 
0201.30.60,  0202.10.00,  0202.2a40, 
0202.20.60,  0202.30.40.  0202.3a80, 
0204.21.00,  0204.22.40,  0204.23.4% 
0204.41.00,  0204.42.40, 0204.43.4a  and 
0204.50.00. 


c     ... 
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4.  Section  16.4  is  revised  lo  read  as 
follows: 

§  16.4    TranssMpm«nt  restrictions. 

During  calendar  year  1991,  no  meat  of 
Australia  or  New  Zealand  origin  may  be 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  United  States 
unless: 

(a)  It  is  exported  into  the  Customs 
Territory  of  the  United  States  as  a  direct 
shipment  or  on  a  through  bill  of  lading 
from  the  country  of  origin  or, 

(b)  if  processed  in  Foreign-Trade 
Zones,  territories,  or  possessions  of  the 
United  States,  it  is  exported  into  the 
Customs  Territory  of  the  United  States 
as  a  direct  shipment  on  a  through  bill  of 
lading  from  the  Foreign-Trade  Zone, 
territory  or  possession  of  the  United 
States  in  which  it  was  processed. 

5.  Section  16.5  is  revised  to  read  as 
follows: 

§  16.5    Quantitative  restrictions. 

(a)  Imports  from  Australia.  During 
calendar  year  1991,  no  more  than  743 
million  pounds  of  meat  exported  from 
Australia  in  the  form  in  which  it  would 
fall  within  the  definition  of  meat  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40,  0201.20.60,  0201.30.40. 
0201.30.60.  0202.10.00.  0202.20.40, 
0202.20.60,  0202.30.40.  0202.30.60. 
0204.21.00.  0204.22.40.  0204.23.40, 
0204.41.00,  0204.42.40,  0204.43.40,  or 
0204.50.00  may  be  entered  or  withdrawn 
from  warehouse  for  consumption  in  the 
United  States,  whether  shipped  directly 
or  indirectly  from  Australia  to  the 
United  States. 

(b)  Imports  from  New  Zealand.  During 
calendar  year  1991.  no  more  than  445 
million  pounds  of  meat  exported  from 
New  Zealand  in  the  form  in  which  it 
would  fall  within  the  definition  of  meat 
in  Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.40.  0201.20.60.  0201.30.40. 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60.  0202.30.40.  0202.30.60. 
0204.21.00.  0204.22.40,  0204.23.40. 
0204.41.00.  0204.42.40.  0204.43.40.  or 
0204.50.00  may  be  entered  or  withdrawn 
from  warehouse  for  consumption  in  the 
United  States,  whether  shipped  directly 
or  indirectly  from  New  Zealand  to  the 
United  States. 

Issued  at  Washington.  DC  this  2nd  day  of 
December.  1991. 
Edward  Madigan, 
Secretary-  of  Agriculture. 
|FR  Doc.  91-29267  Filed  12-^-91:  8:45  am| 
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Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  723] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


SUMMARY:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
December  6  through  December  12. 1991. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE:  Regulation  723  (7  CFR 
part  907)  is  effective  for  the  period  from 
December  6  through  December  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Christian  D.  Nissen.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  room  2523-S.  P.O.  Box 
96456.  Washington,  DC  20090-^56; 
telephone:  (202)  720-1754. 
SUPPI.EMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  907  [7  CFR  part  907),  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1.  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-01  production;  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent:  and  District  4.  which 
represented  slightly  less  than  1  percent, 
is  northern  California.  The  Committee's 
revised  estimate  of  1991-92  production 
is  64.600  cars  (one  car  equals  1,000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32,895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64.600 
cars  will  be  utilized  in  fresh  domestic 
channels  (43,650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  oi 
16,675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 
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Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  53.500.000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1.  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production;  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4.  which 
represented  slightly  less  than  1  percent, 
is  northern  California.  The  Committee's 
revised  estimate  of  1991-92  production 
is  64.600  cars  (one  car  equals  1.000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32.895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64.600 
cars  will  be  utilized  in  fresh  domestic 
charinels  (43.650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  ot 
16.675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 
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Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulations. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
Iheir  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  on  June  25, 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24. 1991,  in  Visalia.  California;  and 
Districts  2  and  3  on  October  1, 1991.  in 
Ontario,  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  marketing  policy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 


The  Committee  met  publicly  on 
December  3. 1991.  in  Newhall, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  7 
members  voting  in  favor,  3  opposing, 
and  1  abstaining,  that  1,800,000  cartons 
is  the  quantity  of  navel  oranges  deemed 
advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to.  price  data  of  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  marketing  policy.  The 
recommended  amount  of  1.800.000 
cartons  is  equivalent  to  the  amount  as 
specified  in  the  Committee's  shipping 
schedule.  However,  the  Department, 
based  on  its  independent  analysis,  and 
information  provided  by  the  Committee, 
has  revised  the  recommendation  and 
established  volume  regulation  in  the 
amount  of  1,900,000  cartons.  Of  the 
1,900,000  cartons,  91.7  percent  or 
1,742.300  cartons  are  allotted  for  District 
1,  and  8.3  percent  or  157,700  cartons  are 
alloted  for  District  3.  Districts  2  and  4 
will  remain  open  as  they  have  not  yet 
begun  to  ship. 

During  the  week  ending  on  November 
28, 1991,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,273,000  cartons 
compared  with  1.480,000  cartons  shipped 
during  the  week  ending  on  November  29. 
1990.  Export  shipments  totaled  183,000 
cartons  compared  with  225,000  cartons 
shipped  during  the  week  ending  on 
November  29, 1990.  Processing  and  other 
uses  accounted  for  236.000  cartons 
compared  with  313.000  cartons  shipped 
during  the  week  ending  on  November  29, 
1990. 

Fresh  domestic  shipments  to  date  this 
season  total  2,712,000  cartons  compared 
with  5,384.000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
493.000  cartons  compared  with  589,000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
574,000  cartons  compared  with  1.1264Xn 
cartons  shipped  by  this  time  last  season. 

Regulated  shipments  for  the  current 
week,  the  first  week  of  general  maturity 
allotment  (November  29  through 
December  5, 1991),  are  estimated  at 


1.905,000  cartons  on  an  adjusted 
allotment  of  1.700,000  cartons.  Thus, 
overshipments  of  205,000  cartons  could 
be  carried  forward  into  the  week  ending 
on  December  12. 1991. 

The  average  f  o.b.  shipping  point  price 
for  the  week  ending  on  November  M, 
1991,  was  $10.39  per  carton  based  on  a 
reported  sales  volupe  of  666.000 
cartons.  Tht  season  average  f.o.b. 
shipping  point  price  to  date  is  $11.45  per 
carton.  The  average  f.o.b.  shipping  point 
prices  for  the  week  ending  on  November 
29, 1990.  was  S8.82  per  carton:  the 
season  average  f.o.b.  shipping  point 
price  at  this  time  last  year  was  $9.67. 

Tlie  Department's  Market  News 
Service  reported  that,  as  of  December  3, 
demand  is  moderate,  and  the  market  is 
reported  as  about  steady.  Committee 
members  discussed  implementing 
volume  regulation  at  this  time,  as  well 
as  different  levels  of  allotment.  The 
Committee  believes  the  market  is 
strengthening,  however,  the  fruit  is 
developing  slowly,  and  the  demand  is 
being  effected  by  the  overall  economy. 
The  Committee  continued  discussion  of 
concerns  regarding  the  Florida  citrus 
industry  and  increasing  market 
competition.  There  was  also  discussion 
of  current  weather  conditions,  and  their 
similarity  to  last  year.  Three  Committee 
members  favored  open  movement  at  this 
time,  while  the  majority  of  Committee 
members  favored  the  issuance  of 
general  matiunty  allotment. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton.  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $8.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  December  6  through  December  12, 
1991.  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
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that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  30. 1991.  issues  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and.  if  warranted,  may  Tmalize 
that  action  this  season.  However, 
issuance  of  this  Hnal  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  December  12. 1991.  does 
not  constitute  a  fmal  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
December  3, 1991.  and  this  action  needs 
to  be  effective  for  the  regulatory  week 
which  begins  on  December  6. 1991. 
Fiulher.  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

PART  907-^  AMENDED] 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674 

2.  Section  907.1023  is  added  to  read  as 
follows: 

Note  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations 


§  907. 1023    Navel  Orange  Regulation  723. 
The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  6  through  December  12. 1991. 
is  established  as  follows: 

(a)  District  1: 1.742,300  cartons: 

(b)  District  2:  unlimited  cartons; 

(c)  District  3: 157.700  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  Deceml>er  4. 1991. 
Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

[FR  Doc.  91-29416  Filed  12-5-«l;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  268 
(Docket  Na  R-0735] 

Rules  Regarding  Equal  Opportunity 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  This  document  corrects  a 
previous  Federal  Register  document 
(Docket  No.  R-0735)  which  implements  a 
final  rule  defining  the  Board's  practices 
regarding  the  employment  of  persons 
who  are  not  citizens  of  the  United 
States.  The  amendments  to  the 
Immigration  Reform  and  Control  Act  of 
1986  eliminate  the  term  "intending 
citizen"  and  replace  it  with  the  term 
"protected  individual."  Accordingly,  the 
term  "intending  citizen"  as  defined  in 
the  Board's  Rule  will  be  retained 
although  re-defined  to  mean  a 
"protected  individual"  who  has 
evidenced  an  intention  to  become  a 
United  States  citizen. 
EFFECTIVE  DATE:  December  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L  Siciliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law  (202/452-3920),  or 
Ronald  R.  Davenport.  Jr.,  Attorney  (202/ 
452-3623).  Legal  Division.  Board  of 
Governors.  For  the  hearing  impaired 
only.  Telecommunication  Device  for  the 
Deaf  (TDD).  Dorothea  Thompson  (202/ 
452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background        _ 

This  document  corrects  a  previous 
Federal  Register  document  (Docket  No. 
R-0735)  published  at  page  32954  of  the 
issue  for  Thursday.  July  18. 1991.  This 
document  provides  corrections  to 
account  for  amendments  to  the 
Immigration  Reform  and  Control  Act  of 
1986.  Public  Law  99-603. 100  Stat.  3359. 


Need  for  Correction 

As  published,  the  final  regulation 
contains  statements  and  phrases  which 
may  prove  to  be  misleading  and  are  in 
need  of  clarification. 

List  of  Subjects  in  12  CFR  Part  288 

Administrative  practice  and 
procedure.  Aged.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities,  Federal  Reserve 
System,  Government  employees. 
Handicapped,  Religious  discrimination. 
Sex  discrimination.  Wages. 

These  corrections  serve  to  amend  12 
CFR  part  268.  Accordingly.  12  CFR  part 
268  is  correctly  amended  to  read  as 
follows: 

PART  268  -  RULES  REGARDING 
EQUAL  OPPORTUNITY 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  Sees.  10(4)  and  U[l]  of  the 
Federal  Reserve  Act  (partially  codified  in  12 
U.S.C.  244  and  248(7)). 

2.  Section  268.1001  is  correctly  revised 
to  read  as  follows: 

§  268.1001  Oeftnitlons. 

(a)  Intending  citizen  means  a  citizen 
or  national  of  the  United  States,  or  a 
noncitizen  who: 

(1)  Is  a  protected  individual  as  defined 
in  8  U.S.C.  1324b(a)(3);  and 

(2)  Has  evidenced  an  intention  to 
become  a  United  States  citizen. 

(b)  Noncitizen  means  any  person  who 
is  not  a  citizen  of  the  United  States. 

(c)  Sensitive  information  means: 

(1)  Information  that  is  classified  for 
national  security  purposes  under 
Executive  Order  No.  10450  (3  CFR  1949- 
1953  Comp.,  p.  936).  including  any 
amendments  or  superseding  orders  that 
the  President  of  the  United  States  may 
issue  from  time  to  time; 

(2)  Information  that  consists  of 
confidential  supervisory  information  of 
the  Board,  as  defined  in  12  CFR  261.2(b); 
or 

(3)  Information  the  disclosure  or 
premature  disclosure  of  which  to 
unauthorized  persons  may  be 
reasonably  likely  to  impair  the 
formulation  or  implementation  of 
monetary  policy,  or  cause  unnecessary 
or  unwarranted  disturbances  in 
securities  or  other  financial  markets, 
such  that  access  to  such  information 
must  be  limited  to  persons  who  are  loyal 
to  the  United  States. 

For  purposes  of  paragraph  (c)(3)  of 
this  section,  information  may  not  be 
deemed  sensitive  information  merely 
because  it  would  be  exempt  from 
disclosure  undeTffii&Freedom  of 
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on  723.        Need  for  Correction 

As  published,  the  final  regulation 
contains  statements  and  phrases  which 
may  prove  to  be  misleading  and  are  in 
need  of  clarification. 

List  of  Subjects  in  12  CFR  Part  288 

Administrative  practice  and 
procedure.  Aged.  Civil  rights.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities,  Federal  Reserve 
System.  Government  employees, 
Handicapped.  Religious  discrimination. 
Sex  discrimination.  Wages. 

These  corrections  serve  to  amend  12 
CFR  part  268.  Accordingly,  12  CFR  part 
268  is  correctly  amended  to  read  as 
follows: 

PART  268  •  RULES  REGARDING 
EQUAL  OPPORTUNITY 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  Sees.  10(4)  and  U[l]  of  the 
Federal  Reserve  Act  (partially  codified  in  12 
U.S.C.  244  and  248(7)). 

2.  Section  268.1001  is  correctly  revised 
to  read  as  follows: 

§  268.1001  Definitions. 

(a)  Intending  citizen  means  a  citizen 
or  national  of  the  United  States,  or  a 
noncitizen  who: 

(1)  Is  a  protected  individual  as  defined 
in  8  U.S.C.  1324b(a)(3);  and 

(2)  Has  evidenced  an  intention  to 
become  a  United  States  citizen. 

(b)  Noncitizen  means  any  person  who 
is  not  a  citizen  of  the  United  States. 

(c)  Sensitive  information  means: 

(1)  Information  that  is  classified  for 
national  security  purposes  under 
Executive  Order  No.  10450  (3  CFR  1949- 
1953  Comp.,  p.  936),  including  any 
amendments  or  superseding  orders  that 
the  President  of  the  United  States  may 
issue  from  time  to  time; 

(2)  Information  that  consists  of 
confidential  supervisory  information  of 
the  Board,  as  defined  in  12  CFR  261.2(b); 
or 

(3)  Information  the  disclosure  or 
premature  disclosure  of  which  to 
unauthorized  persons  may  be 
reasonably  likely  to  impair  the 
formulation  or  implementation  of 
monetary  policy,  or  cause  unnecessary 
or  unwarranted  disturbances  in 
securities  or  other  financial  markets, 
such  that  access  to  such  information 
must  be  limited  to  persons  who  are  loyal 
to  the  United  States. 

For  purposes  of  paragraph  (c)(3)  of 
this  section,  information  may  not  be 
deemed  sensitive  information  merely 
because  it  would  be  exempt  from 
disclosure  under  fhd -Freedom  of 
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Information  Act.  5  U5.C.  552,  but 
sensitive  information  must  be 
information  the  unauthorized  disclosure 
or  premature  disclosure  of  which  may 
be  reasonably  likely  to  impair  important 
functions  or  operation*  of  the  Board. 

(d)  Sensitive  position  means  any 
position  of  employment  in  which  the 
employee  will  be  required  to  have 
access  to  sensitive  information. 

3.  Section  268.1002  is  correctly  revised 
to  read  as  follows: 

§  268.1002  Prohibitions. 

(a)  Unauthorized  aliens.  The  Board 
will  not  hire  any  person  unless  that 
person  is  able  to  satisfy  the 
requirements  of  section  101  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (8  U.S.C.  1324a). 

(b)  Employment  in  sensitive  positions. 
The  Board  will  not  hire  any  person  to  a 
sensitive  position  unless  such  person  is 
a  citizen  of  the  United  States  or.  if  a 
noncitizen,  is  an  intending  citizen. 

(c)  Preference.  Consistent  with  the 
Immigration  Reform  and  Control  Act  of 
1986  and  other  applicable  law, 
applicants  for  employment  who  are 
citizens  of  the  United  States  or  intending 
citizens  shall  be  preferred  over  equally 
qualified  applicants  who  are  neither 
United  States  citizens  nor  intending 
citizens. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3, 1991. 
fennifer  ].  lohnson, 
Associate  Secretary  oftlfe  Board. 
[PR  Doc.  91-29327  Filed  12-6-91;  8:45  am) 

BILUNQ  CODE  621(M)1-f 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-CE-32-AD;  Amendment  39- 
8089;  AD  91-07-18] 

Airworthifiess  Directives;  tng.  Heino 
BrditschKa  Flugtechnik  Ges.m.b.H.  (HB 
Aircraft  Industries  AG)  Models  HB-23/ 
2400-SP  and  HB-23/2400  Powered 
Gilders 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  91-07-18, 
which  was  previously  made  effective  by 
individual  letters  as  to  all  known  U.S. 
owners  and  operators  of  Ing.  Heino 
Brditschka  Flugtechnik  Ges.m.b.H. 
Models  HB-23/2400-SP  powered  gliders 


and  HB-23/2400  and  HB-23/2400 
Scanliner  and  Hobbyliner  powered 
gliders  by  individual  letters.  The  AD 
required  immediate  replacement  of  the 
three-blade  propeller  with  a  fixed-pitch, 
two-blade  propeller.  The  AD  was  issued 
based  upon  a  reported  accident  where 
heavy  wear  in  the  hub  hardware  and 
cracks  in  the  retainer  block  of  the 
propeller  blades  resulted  in  loss  of  the 
propeller  and  complete  destruction  of 
the  tail  attachment. 
dates:  Effective  January  3, 1992.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  91-07-18. 
issued  March  29, 1991.  which  contained 
this  amendment 

The  incorporation  by  reference  of  ' 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  3, 
1992. 

addresses:  Ing.  HB  Instructions  23/2/ 
90.  dated  December  19, 1990.  may  be 
obtained  from  Ing.  Heino  Brditschka 
Flugtechnik  Ges.m.b.H.  (HB  Aircraft 
Industries  AG),  Dr.  Adolf  Scharfstr.  44. 
4053  Haid,  Austria.  This  information 
may  also  be  examined  at  the  FAA. 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carl  F.  Mittag,  Project  Manager, 
Brussels  Aircraft  Certification  Office. 
Europe,  Africa,  Middle  East  office.  FAA, 
c/o  American  Embassy,  1000  Brussels. 
Belgium;  Telephone  322.513.38.30 
extension  2716;  or  Mr.  Herman  Belderok, 
Project  Officer,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  601  E.  12th  Street,  Kansas 
City  Missouri  64106;  Telephone  (816) 
426-6932;  Facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  On 
March  29, 1991,  priority  letter  AD  91-07- 
18  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Ing.  Heino 
Brditschka  Flugtechnik  Ges.m.b.H. 
Models  HB-23/2400-SP  powered  gliders 
and  HB-23/2400  and  HB-23/2400 
Scanliner  and  Hobbyliner  powered 
gliders.  The  AD  required  immediate 
replacement  of  the  three-blade  propeller 
with  a  fixed-pitch,  two-blade  propeller. 
The  AD  was  prompted  by  a  reported 
accident  where  heavy  wear  in  the  hub 
hardware  and  cracks  in  the  retainer 
block  of  the  propeller  blades  resulted  in 
loss  of  the  propeller  and  complete 
destruction  of  the  tail  attachment. 
Additional  inspections  have  confirmed 
similar  conditions  on  other  powered 
gliders  of  the  same  type  desigru 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 


and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public  . 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  March  29, 1991. 
to  all  known  U.S.  owners  and  operators 
of  Ing.  Heino  Brditschka  Flugtechnik 
Ges.m.b-H.  Models  HB-23/2400-SP 
powered  gliders  and  HB-23/2400  and 
HB-23/2400  Scanliner  and  Hobbyliner 
powered  gliders.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  to  make  it 
elective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is  t 

determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Audwrity:  49  U  &C  1354(a).  1421  and  1423: 
49  V  S.C.  106(g)-.  and  14  CFR  UM. 


S  39.13    lAmMidwl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

n.«7-lS    INC.  H«ino  Brditschka 

FHi^tedmik  GMJnJ>.H.  (HB  Aircraft 
Industiies  AG):  Ainendinent  No.  39-8069: 
Docket  No.  91-CE-32-AD. 

Applicability:  Models  HB-23/240O-SP 
powered  gliders  (all  aenal  numbers).  HB-23/ 
2400  and  HB-23/2400  Scanlioer  and 
Hobbyliner  powered  gliders  that  are 
equipped  with  a  three-blade  adjustable 
propeller,  certificated  in  any  category. 

Compliance:  Required  prior  to  further  flight 
after  the  effective  date  of  this  AD.  unless 
already  accomplished. 

To  prevent  loss  of  the  propeller  while  in 
tlight  that  could  result  in  damage  to  the 
powered  glider  and  loss  of  control, 
accomplish  the  following: 

(a)  Replace  the  three-blade  propeller  with  a 
fixed-pitch,  two-blade  propeller  in 
accordance  with  Ing.  HB  Iiutnictions  23/2/90. 
dated  December  19. 1990. 

tb|  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Bnutaels  Aircraft 
Certification  Office.  Europe.  Africa.  Middle 
East  office.  FAA,  c/o  American  Embassy. 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  Office. 

(c)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Ing.  HB  Instnictions  23/2/90. 
dated  December  19. 1990.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Ing.  Heino  Brditschka 
Flugiechnik  Ces.m.b.H.  (HB  Aircraft 
Industries  AG).  Dr.  Adolf  Scharfstr.  44.  4053 
Haid.  Austria.  Copies  may  be  Inspected  at 

the  FAA,  Central  Region.  Office  of  the 

Assistant  Chief  Counsel,  room  1558.  601  E. 

12th  Street.  Kansas  City.  Missouri,  or  at  the 

Office  of  the  Federal  Register.  1100  L  Street 

NW..  room  8401,  Washington.  DC. 
This  amendment  becomes  effective  on 

lanuary  3. 1992,  as  to  all  persons  except  those 

persons  to  whom  it  was  made  immediately 

effective  by  priority  letter  AD  91-07-18. 

issued  March  29. 1991.  which  contained  this 

amendment. 
Issued  in  Kansas  City,  Missouri  on 

October  31. 1991. 

Lawrence  A.  Herroo, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc.  91-29224  Filed  12-«-91.  8:45  am] 

BILUNQ  CODE  4*10-1)-M 


DEPARTMENT  OF  JUSTICE 

28CFRPartO 

10rdwNo.1S51-«1] 

Organization  of  ttie  Department  of 
Justice;  Delegation  of  Authority 

agency:  Department  of  Justice. 
AcnON:  Final  rule 

summary:  This  Order  delegates 
authority  to  a  specified  component  of 
the  Department  of  Justice  to  settle 
administrative  claims  presented 
pursuant  to  the  Federal  Tort  Claims  Act 
where  the  amount  of  the  settlement  does 
not  exceed  $10,000.  This  Order  will  alert 
the  general  public  to  the  component's 
new  authority,  and  is  being  codified  in 
the  CFR  to  provide  a  permanent  record 
of  this  delegation. 
EFFECTIVE  DATE:  December  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Axelrad.  Director.  Torts  Branch. 
Civil  Division.  U.S.  Department  of 
Justice,  Washington.  DC  20530.  (202) 
501-7075. 
SUPPLEMENTARY  INFORMATION:  This 

Order  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 
solely  related  to  division  of 
responsibihty  within  the  Department  of 
Justice.  It  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  e05(b). 
It  is  not  a  mnjor  rule  within  the  meaning 
of  Executive  Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  •  ^ 

Authority  delegations  (government 
agencies).  Claims. 

Accordingly,  part  0  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority.  5  U.S.C.  301.  28  U.S.C.  509,  510. 
515-519. 

2.  Section  0.89a  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  0.89«    Delegations  respecting  claims 
against  ttie  FBI. 

(a)  The  Director  of  the  Federal  Bureau 
of  Investigation  is  authorized  to  exercise 
the  power  and  authority  vested  in  the 
Attorney  General  under  28  U.S.C.  2872 
to  consider,  ascertain,  adjust  determine, 
and  setUe  any  claim  thereunder  not 
exceeding  $10,000  in  any  one  case 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the 
Federal  Bureau  of  Investigation. 


Dated:  November  Sa  1991. 
WiUiam  P.  Bair. 
Attorney  General. 
[FR  Doc.  91-29301  Filed  12-8-91.  8.45  am] 

WUJMQ  CODE  44te-01-M 


I 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

AGENCY:  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule:  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval  of  proposed  Program 
Amendment  Number  52  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  revises  one 
rule  in  the  Ohio  Administrative  Code  to 
delete  the  provision  that  reclamation 
operations  conducted  without  a  coal 
mining  permit  cause  or  are  likely  to 
cause  significant  imminent 
environmental  harm. 

EFFECTIVE  DATE:  December  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  J.  SeibeL  Director. 
Columbus  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
2242  South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-0578. 

SUPPI^MENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VL  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16. 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12. 935.15,  and  935.16. 


Br  9.  1991  /  Rules  and  Regulations 


Dated:  November  3a  1991. 
VViHiam  P.  Bmt. 
Attorney  General. 
[FR  Doc  91-29301  Filed  12-«-91.  8:45  am) 

BHJJMO  CODE  44te-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

agency:  Offiqe  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule:  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval  of  proposed  Program 
Amendment  Number  52  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  revises  one 
rule  in  the  Ohio  Administrative  Code  to 
delete  the  provision  that  reclamation 
operations  conducted  without  a  coal 
mining  permit  cause  or  are  likely  to 
cause  significant  imminent 
environmental  harm. 

EFFECTIVE  DATE:  December  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr  Richard  |.  SeibeL  Director. 

Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  ttie  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12. 935,15.  and  935.16. 
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n.  Submission  of  Amendment 

By  letter  dated  August  23, 1991 
(Administrative  Record  No.  OH-1570). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Ohio 
Program  Amendment  Number  52.  This 
amendment  proposed  a  change  to  the 
Ohio  program  at  Administrative  Code 
(OAC)  1501:13-14-02. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
13, 1991,  Federal  Register  (56  FR  46588], 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  October 
15, 1991.  The  public  hearing  scheduled 
for  October  8, 1991,  was  not  held  as  no 
one  requested  an  opportunity  to  testify. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program 
submitted  on  August  23, 1991. 

Ohio  proposes  to  revise  OAC  1501:13- 
14-02  paragraph  {A){2)  to  delete  the 
words  "and  reclamation. "  This  change 
would  delete  the  current  provision  that 
reclamation  operations  conducted- 
without  a  coal  mining  permit  constitute 
a  condition  which  causes  or  can 
reasonably  be  expected  to  cause 
significant  imminent  environmental 
harm.  However,  coal  mining  operations 
conducted  without  a  valid  permit  would 
continue  to  be  a  condition  which  causes 
or  is  likely  to  cause  significant  imminent 
environmental  harm.  Since  the 
corresponding  Federal  rule  at  30  CFR 
843.11(a)(2)  is  substantively  identical  to 
the  revised  State  rule,  the  Director  finds 
that  this  re\  ision  does  not  render  the 
State  rule  less  effective  than  its  Federal 
counterpart. 

IV.  Summary  and  Disposition  of 
Conmients 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  September  13, 1991, 
Federal  Register  (56  FR  46568]  closed  on 
October  15, 1991.  Comments  were 
received  from  the  Ohio  Historic 
Preservation  Office  (OHPO).  The 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

The  OHPO  commented  that  the 
proposed  Ohio  amendment  appeared  to 
remove  a  federal  undertaking  from  a 
part  of  the  permitting  and  regulating 
process.  This  comment  addresses  issues 


beyond  the  scope  of  this  amendment, 
which  deals  only  with  the  issuance  of 
imminent  harm  cessation  orders  as  part 
of  Ohio's  enforcement  procedures.  Since 
Ohio's  permitting  process  is  not  at  issue 
in  this  amendment,  the  Director  need 
not  address  whether  reclamation  is  a 
federal  undertaking  within  the  meaning 
of  the  National  Historic  Preservation 
Act.  16  U.S.C.  470  et  seq.  Also,  as 
discussed  in  the  Director's  Finding,  the 
proposed  rule  is  substantively  identical 
to  the  Federal  rule  at  30  CFR 
843.11(a)(2).  The  Director  has  expressed 
his  approval  of  this  amendment  in  his 
finding. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  Program.  The  U.S.  Army  Corps 
of  Engineers,  and  the  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  responded  that  they  had 
no  comments  on  the  proposed 
amendment.  No  other  comments  were 
received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Program 
Amendment  Number  52  as  submitted  by 
Ohio  on  August  23, 1991.  The  Federal 
regulations  at  30  CFR  part  935  codifying 
decisions  concerning  the  Ohio  program 
are  being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  states  to  bring  their 
programs  in  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is.  therefore, 
unnecessary. 

VI.  Procedural  Determinatimis 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 


U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  tfip 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3.  4.  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is  , 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  th^deral 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  26, 1991. 
Carl  C  Close, 
Assistant  Director.  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  935.15,  a  new  paragraph  (aaa) 
is  added  to  read  as  follows: 

§  935. 1 5    Approval  of  regulatory  program 
amendments. 


(aaa)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  August  23, 1991.  is  approved 
effective  [December  9  1991:  Amendment 
Number  52  which  consists  of  a  revision 
to  the  Ohio  Administrative  Code  at 
1501:13-14-02  paragraph  (A)(2)  to  delete 
the  provision  that  reclamation 
operations  conducted  without  a  coal 
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mining  permit  cause  or  are  likely  to 
cause  significant  environmental  harm. 

(FR  Doc.  91-29321  Filed  12-6-91;  M5  am] 

WLUNQ  COOC  4I1«-«i-H 

DEPARTIiENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  205 
(DoD  DtrMtive  204(L3] 

End  Use  Certificates  (EUCs) 

agency:  Office  of  the  Secretary.  DoD. 
ACnow:  Final  rule. 

summary:  This  part  establishes  policies, 
assigns  responsibilities,  and  prescribes 
procedures  for  DoD  components  to  sign 
End  Use  Certincates  (EUCs)  required  by 
foreign  governments  before  foreign 
defense  items  can  be  prociu«d.  EUCs 
are  defmed  as  written  agreements  in 
connection  with  the  transfer  of  military 
equipment  or  technical  data  to  the 
United  States  that  restrict  the  use  or 
transfer  of  that  item  by  the  United 
States. 

DATES:  This  part  is  effective  November 
14. 1991.  Written  comments  on  this 
proposed  rule  must  be  received  by 
January  8. 1992. 

ADDRESSES:  Forward  comments  to  the 
Office  of  Assistant  Secretary  of 
Defense/International  Security  Policy 
(European  Policy),  room  4D776. 
Washington.  DC  20301. 
FOR  FliRTHER  INFORMATtON  CONTACT: 
L.  Alton,  telephone  703-^7-9256. 
SUPP1.EMENTARY  Nff^MtMATION: 

List  of  Subjects  in  32  CFR  Part  205 

Government  procurement  National 
defense.  Strategic  and  critical  materials. 

Accordingly,  title  32,  subchapter  M  is 
amended  to  add  part  205  to  read  as 
follows: 


PART  205— END  USE  CERTIFiCATES 

(EUCs) 

Sec 

205.1 

Propose. 

205.2 

Applical)ility. 

206.3 

Dermitioiu. 

205.4 

Background  and  policy. 

205.5 

Responsibilities. 

205.6 

Procedures. 

procedures  for  signing  EUCs  on  foreign 
defense  items. 

S  205.2    AppllcabUlty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense:  the  Military 
Departments:  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  loint  Staff:  the 
Unified  and  Specified  Commands:  the 
Office  of  the  Inspector  General. 
Department  of  Defense:  the  Defense 
Agencies:  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as 
"DoD  Components"). 


Autfaority:  18  U.S.C  131. 

$205.1    Purpose. 

This  part 

(a)  Supersedes  the  Deputy  Secretary 
of  Defense  Memorandum,  "End  Use 
Certificates."  April  9. 1991. 

(b)  Establishes  policies,  assigns 
responsibilities,  and  prescribes 


§205.3 

(a)  End  Use  Certificate  (EUC).  For  the 
purposes  of  this  part,  a  written 
agreement  in  connection  with  the 
transfer  of  military  equipment  or 
technical  data  to  the  United  States  that 
restricts  the  use  or  transfer  of  that  item 
by  the  United  States. 

(b)  Use  for  defense  purposes.  Includes 
direct  use  by  or  for  the  U.S.  Government 
in  any  part  of  the  world  and  transfer  by 

means  of  grant  aid.  International     

Military  Education  and  Training  (IMET) 
programs.  Foreign  Military  Sales  (FMS). 
and  other  security  assistance  and 
armaments  cooperation  authorities. 

§  205.4    Background  and  policy. 

This  part  is  intended  to  authorize  the 
execution  of  EUCs  when  such  a 
certificate  is  necessary  to  facilitate 
purchases  of  foreign  products  when  the 
purchase  of  such  products  is  in  the  best 
interest  of  the  United  States. 

(a)  The  Military  Departments  and 
other  DoD  Components  purchase 
products  produced  by  allies  and  friendly 
countries  and  participate  in  cooperative 
development  programs  to  promote 
interoperability,  standardization,  and  an 
expanded  procurement  base,  and  to 
obtain  products  that  best  meet  U.S. 
needs  at  the  lowest  cost. 

(b)  U.S.  worldwide  security 
responsibilities  are  extensive  and 
recognition  of  these  special 
circumstances  has  resulted  in  long-time 
acceptance  in  international  agreements, 
by  allies  and  friends,  of  the  need  for 
flexibility  in  the  audiorized  uses  or 
transfer  of  purchased  or  co-developed 
articles  and  data.  In  various 
circumstances,  international  agreements 
have  recognized  that  permissible  use  of 
an  item  or  data  for  U.S.  "defense 
purposes"  as  defmed  in  S  205.3(b). 

(c)  Consistent  with  paragraphs  (a)  and 
(b)  of  this  section.  DoD  Components 
may  sign  EUCs.  in  accordance  with  the 
policy  and  procedures  outlined  below. 
While  most  EUCs  requested  by  foreign 
governments  use  general  language,  their 
effects  may  be  divided  into  three 
categories,  as  described  in  the  following 


paragraphs.  Authority  to  approve  their 
execution  is  limited  as  follows: 

(1)  Category  L  Secretaries  of  the 
Military  Departments  and  Directors  of 
Defense  Agencies  may  authorize  EUCs: 

(i)  For  acquisition  of  items  classified 
for  security  purposes  by  a  foreign 
government 

(ii)  For  the  acquisition  of  items 
covered  by  the  nonproliferation 
agreements  to  which  the  United  States 
is  a  party,  such  as  missile  technology,  or 

(iii)  That  permit  the  item  to  be  "used 
for  defense  purposes"  es  defined  in 
§  205.3(b).  by  the  United  States. 

(2)  Category  IL  EUCs  that  are  not 
Category  I  or  III  are  Category  II. 
Secretaries  of  the  Military  Departments 
and  Directors  of  Defense  Agencies  may 
authorize  Category  II  EUCs  only  after  a 
determination  is  made  through  the 
coordination  procedures  set  forth  in 

S  205.6(a)(1)  that  notwithstanding  the 
use  or  transfer  limitations,  the  purchase 
is  in  the  U.S.  national  interest.  The  least 
restrictive  provisions  possible  should  be 
negotiated. 

(3)  Category  III.  Secretaries  of  Military 
Departments  and  Directors  of  Defense 
Agencies  may  not  authorize  the 
signature  of  EUCs  which  limit  the  right: 

(i)  For  use  by  or  for  the  U.S. 
Government  in  any  part  of  the  world,  or 

(ii)  To  provide  the  item  to  allies 
engaged  together  with  the  United  States 
in  armed  conflict  with  a  common  enemy. 
Waivers  to  this  prohibition  may  be 
granted  by  the  Under  Secretary  of 
Defense  (Acquisition)  (USD(A)). 
Procedures  for  requesting  such  waivers 
are  at  §  205.6(a)(1). 

S  205.5    ReaponsttMtties. 

(a)  The  Under  Secretary  of  Defense 
(Acquisition)  shall: 

(1)  Monitor  compliance  with  this  part. 

(2)  Develop  procedures  to  ensure 
timely  review  of  Category  II  and  III 
items  with  the  Under  Secretary  of 
Defense  for  Policy  (USD(P)). 

(3)  Upon  obtaining  the  concurrence  of 
the  USD(P).  waive  the  restrictions  in 

§  205.4(c)(3)  when  purchase  of  the  item 
is  in  the  national  interest 

(4)  When  requested,  and  in 
coordination  with  the  USD{P).  assist  the 
Military  Departments  and  Defense 
Agencies  in  negotiating  the  ehmination 
or  amelioration  of  an  EUCs  restrictive 
language. 

(b)  The  Under  Secretary  of  Defense 
for  Policy  shall; 

(1)  Consult  with  the  USD(A)  on 
waivers  authorized  by  this  part  and.  if 
appropriate,  coordinate  with  the 
Department  of  State. 

(2)  When  requested,  and  in 
coordination  with  the  USD(A).  assist  the 
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paragraphs.  Authority  to  approve  their 
execution  is  limited  as  follows: 

(1)  Category  L  Secretaries  of  the 
Military  Departments  and  Directors  of 
Defense  Agencies  may  authorize  EUCs: 

(1)  For  acquisition  of  items  classified 
for  security  purposes  by  a  foreign 
government 

(ii)  For  the  acquisition  of  items 
covered  by  the  nonproliferation 
agreements  to  which  the  United  States 
is  a  party,  such  as  missile  technology,  or 

(iii)  That  permit  the  item  to  be  "used 
for  defense  purposes"  as  defuied  in 
§  205.3(b),  by  the  United  States. 

(2)  Category  II.  EUCs  that  are  not 
Category  I  or  III  are  Category  II. 
Secretaries  of  the  Military  Departments 
and  Directors  of  Defense  Agencies  may 
authorize  Category  II  EUCs  only  after  a 
determination  is  made  through  the 
coordination  procedures  set  forth  in 

§  205.6(a)(1)  that  notwithstanding  the 
use  or  transfer  limitations,  the  purchase 
is  in  the  U.S,  national  interest  The  least 
restrictive  provisions  possible  should  be 
negotiated. 

(3)  Category  III.  Secretaries  of  Military 
Departments  and  Directors  of  Defense 
Agencies  may  not  atthorize  the 
signature  of  EUCs  which  limit  the  right: 

(i)  For  use  by  or  for  the  U.S. 
Government  in  any  part  of  the  world,  or 

(ii)  To  provide  the  item  to  allies 
engaged  together  with  the  United  States 
in  armed  conflict  with  a  common  enemy. 
Waivers  to  this  prohibition  may  be 
granted  by  the  Under  Secretary  of 
Defense  (Acquisition)  (USD(A)). 
Procedures  for  requesting  such  waivers 
are  at  §  205.6(a)(1). 

§205.5    RMponsiMtties. 

(a)  The  Under  Secretary  of  Defense 
(Acquisition)  shall: 

(1)  Monitor  compliance  with  this  part. 

(2)  Develop  procedures  to  ensure 
timely  review  of  Category  II  and  III 
items  with  the  Under  Secretary  of 
Defense  for  Policy  (USD(P)). 

(3)  Upon  obtaining  the  concurrence  of 
the  USD{P).  waive  the  restrictions  in 

§  205.4(c)(3)  when  purchase  of  the  item 
is  in  the  national  interest. 

(4)  When  requested  and  in 
coordination  with  the  USD(P).  assist  the 
Military  Departments  and  Defense 
Agencies  in  negotiating  the  elimination 
or  amelioration  of  an  EUCs  restrictive 
language. 

(b)  The  Under  Secretary  of  Defense 
for  Policy  shall: 

(1)  Consult  with  the  USD(A)  on 
waivers  authorized  by  this  part  and.  if 
appropriate,  coordinate  with  the 
Department  of  State. 

(2)  When  requested,  and  in 
coordination  with  the  USD(A).  assist  the 
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Military  Departments  and  Defense 
Agencies  in  negotiating  the  elimination 
oi  amelioration  of  the  EUCs  restactive 
language. 

(3)  Develop  procedures  for 
coordination  and  review  of  EUCs 
internally  and  with  the  Department  of 
State. 

(4)  Establish,  with  the  concurrence  of 
the  USD(A).  specific  acceptable  end  use 
restrictions  in  addftion  to  those  set  forth 
in  Category  I,  which  shall  be  added 
immediately  to  Category  1  and  a 
corresponding  administrative  change 
made  to  §  205.4(cKl) 

(c)  The  Secretaries  of  the  Military 
Departments  and  the  Directors  of  the 
Defense  Agencies  shall: 

(i)  Authorize  the  execution  of 
Category  I  and  II  EUCs  in  accordance 
with  the  procedures  outlined  in  §  205.6. 
This  responsibility  may  not  be  delegated 
by  the  Directors  of  Defense  Agencies:  it 
may  be  delegated  by  Secretaries  of  the 
Military  Departments  to  civilian  officers' 
of  their  respective  departments 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  Once 
EUC  execution  is  authorized,  the 
Director  of  a  Defense  Agenty,  or 
Military  Department  civilian  official 
who  has  been  delegated  authorization 
authority  may  delegate  the  authority  to 
sign  individual  EUCs. 

(2)  Establish  procedures  to  ensure 
compliance  with  this  part.  These 
procedures  should  ensure  compliance, 
for  the  life  of  the  purchased  item,  with 
the  transfer  or  use  restrictions  agreed  to 
in  signing  an  EUC.  They  should  also 
ensure  21-calendar  day  notification  to 
USD(A)  before  authorizing  the  execution 
of  a  Category  D  EUC. 

§  20S.6    Procedures. 

(a)  Procedures  for  the  three  categories 
of  EUCs  established  in  §  205.4(c)  are: 

(1)  Category  L  Secretaries  of  the 
Military  Departments  and  Directors  of 
Defense  Agencies  may  authorize 
Category  I  EUCs. 

(2)  Category  II.  Not  less  than  21 
calendar  days  before  authorizing  the 
execution  of  a  Category  U  EUC  Military 
Departments  and  Defense  Agencies 
shall  provide  notification  to  the  USD(A). 
The  notification  will  contain  a 
description  of  the  item  and  the 
limitations  to  be  imposed  by  the 
exporting  government.  The  USD(A)  shall 
coordinate  with  the  USO(P).  providing  at 
least  14  days  for  review.  If  appropriate, 
the  USD(P)  shall  coordinate  with  the 
Department  of  State.  The  USD(A)  shall 
notify  the  submitting  DoD  Component  cf 
any  further  action  required  before  final 
authorization  of  the  EUC;  otherwise, 
concurrence  may  be  assumed  after 
expiration  of  the  21-day  period. 


(3J  Category  III.  To  acquire  an  item 
requiring  a  Category  111  EUC  the 
Secretary  of  a  Military  Department  or 
Director  of  a  Defense  Agency  must 
request  a  waiver  from  the  USD(A). 
Requests  for  waivers  should  specify: 

(!)  Why  it  is  in  the  interest  of  the  U.S 
Government  to  procure  the  item. 

(ii)  The  Hmitations  to  be  imposed  by 
the  exporting  government  and  a 
justification  for  acceptance  of  those 
limitations  by  the  U.S.  Government 

(iii)  A  statement  that  no  satisfactory 
alternative  to  the  item,  considering  cost, 
schedule,  or  operational  requirements,  is 
available  from  domestic  or  foreign 
sources  without  equivalent  limitations. 

The  USD(A)  shall  coordinate  the 
waiver  with  the  USD(P),  who,  if 
appropriate,  shall  then  coordinate  with 
the  Department  of  State  USDfA)  shall 
notify  the  submitting  DoD  Component  of 
the  results. 

(b)  Copies  of  signed  EUCs  of  all  tiiree 
categories  shall  be  provided  promptly  to 
^USD(A).  e 

(cTA^ecprd  of  any  waivers  or 
modifications  of  this  policy  shall  be 
maintained  by  the  USD(A). 

Dated:  Novetnt>er  29. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-29044  Filed  12-6-91;  8:45  am| 
BILUMQ  CODE  MtO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hcirtth  Care  Financing  Admirfistration 

42  CFR  Part  433 

IMB-022-WNJ 

RW0938-AD36 

Medicaid  Program;  State  Share  of 
Rnancial  Participation 

AGSICy:  Health  Care  Financing 
Administration  (HCFA),  HH& 
action:  Withdrawal  of  interim  final  rule 
with  comment. 

summary:  On  September  12. 1991.  we 
published  in  the  Federal  Register  an 
interim  final  rule  with  comment  entitled 
"Medicaid  Program:  State  Share  of 
Financial  Participation"  (56  FR  46380).  It 
dealt  with  the  use  of  State  taxes  and 
provider  donations  as  the  State  share  of 
the  costs  of  the  Medicaid  program.  On 
October  31. 1901,  we  published  a 
clarifying  interim  final  rule  with 
conmient  (56  FR  56132).  which  withdrew 
and  cancelled  the  September  12, 1901. 
interim  final  rule.  After  further 
consideration,  the  Secretary  has  also 


decided  to  withdraw  the  October  31. 

1991  interim  final  rule. 

EFFECnvC  OATC  This  BOtice  of 

withdrawal  is  effective  on  December  ft, 

1991. 

RM  FURTHER  NtFORMATKM  CONTACT. 

Theresa  Pratt  (410)  966-9535. 

(Catalog  of  Federal  Domestic  Assistance 
iVogram  No.  S3.778.  Medical  Assistance 
Program) 

Dated:  December  4. 1991. 
GaU  R.  WileBsky. 

Administrator.  Health  Care  Financing 
AdministTotion. 

Approved:  December  4.  IWl. 
Low  W.  SolCvan. 
Secretary. 
|FR  Doc.  91-29460  Filed  12-6-«l:  8:45  am) 

BtLUNQ  CODE  4120-«1-M 


Administration  for  CNMren  and 
Families 

45  CFR  Parts  233  and  235 

RiN  0970— AA7S 

T 

Aid  to  Famines  With  Dependent 
Children 

agency:  Administration  for  Children 
and  Families  (ACF).  HHS. 
action:  Final  Rule. 

summary:  These  final  rules  implement 
three  sections  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Public  Law 
100-203  (hereinafter  "OMIA-Br").  that 
apply  IqAhe  Aid  to  Families  with 
Depenjfent  Children  (AFDC)  program. 
They^:  (1)  Section  JWOl,  which 
penaanently  extends  the  optional 
disregard  of  certain  inkind  ass^^ance  in 
determining  eligibility  for  and  the 
amount  of  AFDC;  (2)  section  9102.  which 
authorizes  States  to  establish  an 
optional  fraud  control  program:  and  (3) 
section  9133.  which  provides  that  a  child 
whose  support  and  maintenance  costs 
are  covered  in  the  foster  care  payment 
of  his  or  her  minor  parent  may  not  he 
regarded  as  a  member  of  an  AFDC 
family. 

In  addition,  these  final  rules  also 
implement  section  5052  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
Public  Law  101-508  (hereinafter 
■OBRA-90").  which  provides  for  the 
exclusion  from  an  AFDC  assistance  unit 
of  children  with  respect  to  whom 
Federal,  State,  or  local  foster  care 
maintenance  payments  or  Federal. 
State,  or  local  adoption  assistance 
payments  are  made. 
EFFECTIVE  DATE:  December  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Mack  A.  Storrs.  Director.  Division  of 
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Policy,  Office  of  Family  Assistance,  Fifth 

floor,  370  LEnfant  Promenade  SW., 

Washington.  DC  20447.  telephone  (202) 

401-9289. 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Final  Rule  Provisions  and 
Comments 

A  60-day  comment  period  was 
provided  in  the  May  7, 1990,  Notice  of 
Proposed  Rulemaking.  A  total  of  41 
letters  and/or  facsimile  transmissions 
were  received. 

Exclusion  of  a  Foster  Care  or  Adoptioo 
Assistance  Recipient 

Section  1883(b)(10)  of  the  Tax  Reform 
Act  of  1988  (Pub.  L.  99-514)  add  section 
478  to  title  IV-E  of  the  Social  Security 
Act. 

Section  478  provided  that  a  child  with 
respect  to  whom  foster  care 
maintenance  payments  under  title  IV-E 
are  made  is  not  considered  a  member  of 
an  AFDC  assistance  unit  and  the  child's 
income  and  resources  are  not  counted  in 
determining  AFDC  eligibility  and 
payment  amount  for  an  AFDC 
assistance  unit.  This  exclusion  was 
limited  to  a  child  who  receives  foster 
care  maintenance  payments  as  defined 
by  section  475(4)  and  authorized  by 
section  472  of  title  IV-E  of  the  Act.  The 
exclusion  did  not  extend  to  individuals 
receiving  payments  under  the  Federal 
adoption  assistance  program  as  set  forth 
in  section  473  of  title  IV-E  of  the  Act  or 
to  payments  under  State  or  local  foster 
care  or  adoption  assistance  programs. 
The  exclusion  was  effective  October  1, 
1984. 

Section  9133  of  OBRA-87  amended 
section  475(4)  of  title  IV-E  to  provide 
that  where  a  child  lives  with  his  or  her 
minor  parent  in  the  same  foster  family 
home  or  child-care  institution,  the  foster 
care  payment  of  the  minor  parent  must 
include  an  amount  necessary  to  cover 
the  maintenance  and  other  costs  for  the 
well-being  of  the  child.  This  section  also 
amended  section  402(a)(24)  of  title  IV-A 
of  the  Social  Security  Act  to  require 
that,  for  the  period  for  which  such  costs 
are  covered,  the  child  will  not  be 
regarded  as  a  member  of  an  AFDC 
assistance  unit  for  purposes  of 
determining  the  amount  of  assistance 
and  his  or  her  income  and  resources 
shall  not  be  attributed  to  the  AFDC 
assistance  unit.  These  provisions  were 
effective  April  1. 1988. 

These  final  rules  also  implement 
section  5052  of  OBRA-90  which 
repealed  section  478  of  title  IV-E.  This 
section  also  added  a  new  section  409  to 
title  IV-A.  This  section,  in  addition  to 
excluding  a  child  receiving  Federal 
foster  care  maintenance  assistance 
payments  from  an  AFDC  assistance 


unit,  provides  for  the  exclusion  from  an 
AFDC  assistance  unit  of  a  child 
receiving  State  or  local  foster  care 
maintenance  assistance  or  Federal. 
State,  or  local  adoption  assistance. 

Section  409  of  the  Act  also  provides 
that  a  child  receiving  adoption 
assistance  will  not  be  excluded  if  such 
exclusion  would  cause  the  AFDC 
benefits  of  the  assistance  unit  of  which 
the  child  would  otherwise  be  considered 
a  member  to  be  reduced.  For  example: 
Assume  that  in  a  State  paying  the  full 
amount  of  its  need  standard,  an  AFDC 
assistance  unit  composed  of  a  caretaker 
relative  and  two  children  receives 
AFDC  benefits  of  $333.  while  an 
assistance  unit  composed  of  a  caretaker 
relative  and  three  children  receives 
S402.  An  adopted  child  lives  with  the 
assistance  unit  of  three  and  receives  an 
adoption  assistance  payment  of  $100. 
Further  assume  that  if  the  adopted  child 
were  included  in  the  unit  and  the 
adoption  assistance  is  counted  as 
income,  then  the  AFDC  benefit  to  the 
assistance  unit  would  be  $302  rather 
than  $333.  Therefore,  the  adopted  child 
would  not  be  included  in  the  AFDC  unit 
because  it  would  reduce  the  amount  of 
the  AFDC  benefit.  However,  if  the 
amount  of  the  adoption  assistance  were 
$65,  the  AFDC  benefit  to  the  assistance 
unit  would  be  $337  rather  than  $333. 
Therefore,  the  adopted  child  would  be 
included  in  the  AFDC  assistance  unit 
because  it  would  not  reduce  the  amount 
of  the  assistance  unit's  AFDC  benefits. 
The  State  agency  must  make  this 
determination  on  a  case-by-case  basis  in 
accordance  with  its  method  of 
determining  AFDC  payments. 

Federal  regulations  at 
§  233.20(a)(3)(vii)  permit  States  to 
disregard  assistance  from  other  agencies 
and  organizations  provided  that  the 
assistance  is  for  a  different  purpose  than 
the  AFDC  benefit,  or  is  for  goods  and 
services  not  included  in  the  State's  need 
standard,  or  makes  up  for  the  di^erence 
between  the  State's  need  standard  and 
payment  standard.  This  policy  is  still 
applicable  to  adoption  assistance. 
Therefore,  when  a  State  elects  to 
disregard  adoption  assistance  in 
accordance  with  5  233.20(a)(3)(vii),  the 
portion  of  the  adoption  assistance  that 
can  be  disregarded  should  be  deducted 
from  the  total  adoption  assistance 
payment  prior  to  determining  whether 
the  AFDC  benefits  of  the  assistance  unit 
would  be  reduced  if  the  adopted  child 
were  added  to  the  assistance  unit  and 
the  adoption  assistance  was  counted  as 
income. 

The  provisions  of  section  5052  of 
OBRA-90  are  effective  May  1. 1991. 


Justification  for  Dispensing  With  a 
Notice  of  Proposed  Rulemaking 
Regaining  Amendments  Made  to  the 
Regulations  To  Implement  Section  5052 
of  the  Omnibus  Reconciliation  Act  of 
1990 

Discussion  of  Provision 

Section  5052  of  OBRA-90,  Public  Law 
101-508.  repeals  section  478  of  title  IV-E 
of  the  Social  Security  Act  which  limited 
the  exclusion  to  a  child  receiving 
Federal  Foster  Care  maintenance 
payments.  Section  5052  amended  part  A 
of  title  IV  of  the  Social  Security  Act  by 
adding  section  409.  Section  409  provides 
for  the  exclusion  from  the  AFDC  unit  of 
children  for  whom  Federal.  Stale,  or 
local  foster  care  maintenance  payments 
or  adoption  assistance  payments  are 
made.  It  excludes  their  income  and 
resources  from  the  income  and 
resources  of  the  AFDC  assistance  unit. 

Since  the  regulatory  changes  related 
to  section  5052  of  OBRA-90  do  not 
involve  administrative  discretion,  but 
simply  implement  statutory 
requirements,  we  believe  that,  under  5 
U.S.C.  553(b)(3)(B),  good  cause  exists  for 
waiver  of  a  notice  of  proposed 
rulemaking  on  the  grounds  that  it  is  not 
necessary. 

Discussion  of  Comments 

A  total  of  four  letters  were  received 
from  State  agencies  commenting  on  the 
provision  of  the  proposed  regulations  to 
implement  section  478  of  title  IV-E  that 
would  exclude  foster  care  recipients 
from  an  AFDC  assistance  unit. 

Comment:  One  State  agency 
commented  that  the  regulations  could  be 
read  to  allow  title  IV-A  to  provide  for 
the  needs  of  the  child  of  a  minor  parent, 
if  the  payment  under  title  IV-E  includes 
the  minor  parent  only.  The  commenter 
believes  that  we  should  change  the 
proposed  regulations  to  avoid  such  an 
interpretation. 

Responses:  We  disagree  that  a  change 
in  the  proposed  regulation  is  necessary. 
Section  475(4)(B)  of  title  IV-E  requires 
that  the  child  of  a  minor  parent  must  be 
covered  by  the  Federal  foster  care 
maintenance  payments  made  with 
respect  to  his  or  her  minor  parent.  We 
assume  that  the  States  implementing  the 
title  IV-E  program  will  comply  with  the 
statutory  requirements.  Therefore. 
AFDC  would  not  be  provided  to  the 
child  of  the  minor  parent  who  receives 
foster  care  maintenance  payments. 

Comment:  Two  State  agencies 
reconunended  that  the  exclusion  in 
section  478  be  extended  to  children  who 
are  ineligible  for  title  IV-E  foster  care 
payments,  but  receive  State  foster  care 
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payments  that  meet  the  same  needs 
instead. 

Response:  Although  section  478  of  title 
IV-E  of  the  Act  limited  the  exclusion  to 
title  IV-E  foster  care  recipients, 
subsequent  legislation  effective  May 
1991  (section  5052  of  OBRA-90) 
broadens  the  law  to  exclude  from  an 
AFDC  assistance  unit  children  with 
respect  to  whom  Federal,  State  or  local 
foster  care  maintenance  or  adoption 
assistance  payments  are  made.  In 
addition,  the  income  and  resources  of 
these  children  shall  be  excluded  in 
determining  the  need  and  the  amount  of 
the  assistance  payment.  Accordingly. 
§  233.20{a)(l)(ii)  of  the  final  rules  has 
been  revised  to  provide  that  exclusion. 

Comment:  One  State  agency 
recommended  that  the  AFDC  grant 
should  continue  to  include  the  child's 
portion  of  the  shelter  allowance  so  that 
it  is  available  when  the  child  returns 
home  from  foster  care.  The  commenter 
believes  that  the  regulation  should 
prohibit  receipt  of  title  IV-E  and  IV-A 
payments  only  when  such  payments  are 
duplicative. 

Response:  An  AFDC  payment  to  an 
AFDC  assistance  unit  which  includes  a 
shelter  allowance  for  a  child  currently 
receiving  a  IV-E  foster  care  payment  is 
not  permissible. 

Section  478  of  the  Social  Security  Act. 
which  was  in  force  prior  to  May  1. 1991, 
and  section  409,  which  went  into  effect 
May  1,  exclude  a  child  receiving  foster 
care  benefits  under  title  IV-E  from  being 
considered  to  be  a  member  of  an 
assistance  unit  for  purposes  of 
determining  the  amount  of  AFDC  the 
assistance  unit  is  to  receive. 
Accordingly,  it  is  not  lawful  to  include  a 
shelter  allowance  as  part  of  the 
assistance  paid  to  an  AFDC  assistance 
unit  that  is  attributable  to  the  needs  of  a 
child  receiving  foster  care  under  title 
IV-E. 

Extension  of  Disregard 

Pursuant  to  section  9101  of  OBRA-87, 
this  final  rule  deletes  the  time  limitation 
of  the  disregard  in  the  existing  rule  at 
§  233.53.  Specifically,  the  final  rule  will 
continue  to  permit  States  to  disregard, 
from  income  and  resources,  needs-based 
support  and  maintenance  assistance 
furnished  in-kind  by  a  private  non-profit 
organization:  or  in  cash  or  in-kind  by  a 
supplier  of  home  heating  oil  or  gas,  by 
an  entity  whose  revenues  are  primarily 
derived  on  a  rate-of-retum  basis 
regulated  by  a  State  or  Federal 
government  entity,  or  by  a  municipal 
utility  providing  home  energy.  The 
existing  rule  was  based  on  prior  law, 
which  authorized  an  identical  disregard 
that  expired  on  September  30, 1987. 
Therefore,  we  are  retaining  the  same 


definitions  and  Stale  plan  requirements 
as  set  forth  in  the  current  rule.  The 
effective  date  of  this  provision  was 
October  1, 1987. 

No  public  comments  were  received  on 
this  provision. 

Optional  AFDC  Fraud  Control  Program 

Current  regulations  at  §  235.110 
require  States  to  establish  and  maintain: 
(1)  Methods  and  criteria  for  identifying 
alleged  fraud:  and  (2)  procedures, 
developed  in  cooperation  with  the 
State's  legal  authorities,  for  referring 
suspected  fraud  cases  to  law 
enforcement  officials.  Since  these 
activities  are  conducted  for  the  proper 
and  efficient  administration  of  the 
AFDC  program,  tliey  are  subject  to  the 
regular  50  percent  administrative  cost 
matching  rate. 

Section  9102(a)  of  OBRA-87  added  a 
new  section  416  to  the  Social  Security 
Act  (the  Act),  which  permits  State 
agencies  to  establish  and  operate  an 
optional  fraud  control  program.  Section 
416  authorizes  States  to:  (1)  Impose 
disqualification  penalties  on  an 
individual  based  on  a  determination  of 
an  intentional  program  violation(s)  by  a 
State  administrative  disqualification 
hearing  or  by  a  Federal  or  State  Court: 
and  (2)  receive  Federal  matching  at  a  75 
percent  Federal  reimbursement  rate  for 
costs  directly  attributed  to  the  operation 
of  a  fraud  control  program. 

Further,  section  9102(b]  added  a  new 
section  402(a)(40)  to  the  Act,  which 
provides  that  a  State  agency  electing  the 
optional  program  must  submit  to  the 
Department  (with  such  revisions  as  may 
from  time  to  time  be  necessary)  a 
description  and  budget  for  this  program 
and  agree  to  operate  it  in  full 
compliance  with  section  416  of  the  Act. 
The  program  description  and  an  armual 
budget  would  be  provided  by  a  State  as 
a  State  plan  amendment.  As  in  the  case 
of  any  other  State  Plan  requirement, 
when  the  State  chooses  to  revise  their 
optional  fraud  control  program  they 
must  submit  a  new  State  Plan 
amendment  describing  these  changes. 
The  Family  Support  Administration 
issued  financial  reporting  instructions 
pertaining  to  budget  data  in  FSA-AT- 
88-19  on  luly  la  1988. 

In  drafting  regulations  to  implement 
section  402(a)(40)  of  the  Act.  we 
included,  at  section  235.112(e)  of  the 
proposed  rules,  the  requirement  that  the 
State  plan  must  contain  a  description  of 
and  budget  for  the  optional  fraud 
program  along  with  a  written 
certification  that  the  Slate  agency  will 
operate  this  program  in  full  compliance 
with  section  416  of  the  Act. 

During  our  drafting  of  the  final  rule, 
we  recognized  that  this  optional  fraud 


certification  duplicates  the  general  State 
plan  certification  found  at  the  beginning 
of  the  plan  pre-print  document.  The 
general  certification  specifies  that  the 
State  agency  agrees  to  administer  the 
AFDC  program  in  accordance  with  title 
IV-A  of  the  Act  (which  includes  section 
416)  and  all  other  applicable  Federal 
laws  and  regulations.  Because  this 
general  certification  contains  the  State's 
acknowledgement  that  it  will  adhere  to 
all  appropriate  title  IV-A  provisions, 
including  section  416.  we  have  revised 
§  235.112(e)  by  removing  the 
certification  specific  to  the  optional 
fraud  program. 

We  also  believe  that  a  clarification  of 
the  plan  budget  requirement  is  in  order. 
Given  that  States  must  submit  estimates 
and  actual  program  expenditures  to  us 
on  a  regular  basis,  we  do  not  feel  that  it 
is  necessary  for  a  State  to  amend  the 
plan  each  time  its  estimate  of  the 
optional  fraud  control  budget  changes. 
Accordingly,  we  have  amended 
S  235.112(e)  to  only  require  that  an 
estimated  budget  of  the  optional  fraud 
control  program  be  c6ntained  in  the 
initial  plan  amendment. 

The  State  agency  electing  to 
implement  the  optional  fraud  program  is 
required  by  section  416(c)  of  the  Act  to 
proceed  against  any  individual  alleged 
to  have  committed  an  intentional 
program  violation  through  a  State 
agency  administrative  disqualification 
hearing  or  by  referring  the  matter  to  the 
appropriate  authorities  for  civil  or 
criminal  action  in  a  Federal  or  State 
court.  Furthermore,  the  State  agency  is 
required  to  coordinate  its  actions  with 
any  corresponding  actions  being  taken 
against  the  individual  under  the  Food 
Stamp  program  if  the  factual  issues 
involved  arise  from  the  same  or  related 
circumstances. 

An  intentional  program  violation  is 
defined  at  S  235.112(b)  to  be  an  action 
by  an  action  by  an  individual  for  the 
purpose  of  estabhshing  or  maintaining 
the  family's  eligibility  for  AFDC,  or  for 
increasing  or  preventing  a  reduction  in 
the  amount  of  die  grant,  that  (1)  a  false 
or  misleading  statement  or 
misrepresentation,  concealment,  or 
withholding  of  facts,  or  (2)  an  act 
intended  to  mislead,  misrepresent, 
conceal,  or  withhold  facts  or  propound  a 
falsity.  The  requirements  at  §  235.112(b) 
implement  section  416(c)  of  the  Act. 

Section  416(b)  further  provides  that  if 
an  individual  is  found  to  have 
committed  an  intentional  program 
violation  by  a  State  or  Federal  court  or 
State  administrative  hearing,  on  the 
basis  of  a  plea  of  guilty  or  nolo 
contendere,  the  State  agency  must 
disqualify  the  individual  by  removing 
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his  or  her  needs  from  the  grant  the 
following  periods:  (1)  A  period  of  six  (6) 
months  upon  the  first  occasion  of  any 
such  offense,  (2)  for  a  period  of  twelve 
(12)  months  upon  the  second  occasion  of 
any  such  offense,  and  (3)  permanently 
upon  the  third  or  a  subsequent  occasion 
of  any  such  offense.  In  addition,  the 
income  and  resources  of  the  disqualified 
individual,  but  not  his  or  her  needs, 
must  be  considered  in  determining  the 
remaining  unit  members'  eligibility  and 
amount  of  payment.  These  provisions 
are  implemented  by  S  235.112(c). 
In  determining  the  appropriate 
disqualification  penalty  to  apply,  we 
proposed  in  the  NPRM  that  a  State 
agency  would  be  required  to  count  any 
intentional  program  violations  found  to 
have  been  committed  by  an  individual 
while  participating  in  the  AFDC  program 
as  a  resident  of  another  State  (section 
235.112(c)(3)).  We  felt  that  such  a 
requirement  would  encourage  applicants 
and  recipients  to  accurately  report  their 
circumstances  to  the  State  agency  and 
act  as  a  deterrent  to  repeated  program 
violations.  In  response  to  the  public 
comments,  we  have  modiHed  this 
provision  by  making  it  optional  for  State 
agencies  to  take  into  account  intentional 
program  violations  committed  in  other 
States. 

Section  416(b)  of  the  Act  requires  the 
Secretary  to  establish  by  regulation 
requirements  for  an  administrative 
disqualification  hearing  process.  In  this 
connection,  the  House-Senate 
Conference  Report  states  that  "the 
procedures  used  to  carry  out  the  AFDC 
fraud  control  program,  including  the 
hearing  process,  are  expected  to  parallel 
those  currently  in  use  under  the  food 
stamp  program"  (Ibid)  (emphasis 
added).  In  view  of  the  expression  of 
legislative  intent,  where  appropriate, 
these  final  rules  are  modeled  on  the 
Food  Stamp  procedure  set  forth  at  7  CFR 
237.18. 

The  final  rule  at  J  235.113  contains  the 
new  AFDC  procedures.  Those  which  are 
derived  from  the  Food  Stamp 
regulations  included  in  this  section  are: 
The  State  agency  responsibilities  in 
conducting  such  hearings  (section 
235.113(a)),  the  notice  and  timeframe 
requirements  afforded  an  individual 
(section  235.113(b)(9)),  the  right  of  the 
individual  to  request  a  waiver  from 
appearing  at  an  administrative 
disqiialification  hearing  (section 
235.113(d)),  and  consent  agreements 
(section  235.113(e)). 

Section  416(f)  of  the  Act  requires  a 
State  agency  to  "provide  all  applicants 
for  aid  to  families  with  dependent 
children  '  *  *  at  the  time  of  their 
application  *  *  *  with  a  written  notice 
of  the  penalties  for  fraud  *  *  *"  Because 


Congress  viewed  prior  notice  of  the 
penalty  provisions  as  essential  to  the 
fraud  control  program  and  because  all 
recipients  are  subject  to  the 
disqualification  penalties,  we  believe 
that  it  is  essential  that  a  notice  be 
provided  to  current  recipients  before  the 
penalties  may  be  applied  to  them.  In 
order  to  minimize  the  administrative 
burden  that  this  would  entail,  this  rule 
at  §  235.112(d)  provides  that  a  State 
could  provide  the  notice  as  late  as  a 
recipient's  first  redetermination 
following  the  date  of  the  Department's 
approval  of  the  State  plan  amendment 
implementing  the  fraud  control  program. 

Section  9102(c)  of  OBRA-87  amended 
section  403(a)(3)  of  the  Social  Security 
Act  by  adding  a  new  subparagraph 
"(C)"  which  provides  that  Federal 
financial  participation  is  available  for 
costs  directly  attributable  to  carrying 
out  the  fraud  control  program  permitted 
under  section  416,  including  the 
investigation,  prosecution,  and 
administrative  hearing  of  fraudulent 
cases  and  any  resultant  collections. 
Section  235.112(g)  implements  this 
provision. 

Further,  S  235.112(g)  provides  that  in 
processing  claims  for  expenses  under 
the  fraud  program,  the  State  agency 
must  adhere  to  the  cost  principles 
contained  in  OMB  Circular  No.  A-87.  In 
addition,  it  provides  that,  pursuant  to 
§  205.150.  the  State  agency  is  required  to 
have  a  cost  allocation  plan  that  provides 
for  allocating  the  costs  of  common 
activities  that  affect  both  the  AFDC  and 
Food  Stamp  programs.  Costs  for 
investigative  staff  activities  at  the 
enhanced  75  percent  rate  are  allowed, 
provided  that  such  staff  bear  the 
position  title  of  "investigator"  (or  a 
similar  designation)  and  their  official 
position  description  describes  tasks 
directly  related  to  fraud  investigations. 
When  investigative  services  are 
provided  by  staff  in  components  (either 
private  or  governmental)  outside  the 
State  agency,  the  costs  for  such  services 
must  be  adequately  documented  for 
proper  claiming  at  the  enhanced  75 
percent  rate. 

With  regard  to  funding  for  pre- 
eligibility  verification  measures,  our 
final  rule  which  was  published  in  the 
Federal  Register  (55  FR  18727)  on  May  4. 
1990,  states  that  costs  attributed  to  such" 
measures  will  qualify  for  Federal 
matching  as  administrative  costs  at  the 
50  percent  rate.  However,  if  a  State 
operates  an  optional  fraud  control 
program  under  section  416  of  the  Social 
Security  Act.  the  rule  at  §  235.112(g)(2) 
provides  that  a  75  percent  matching  rate 
may  apply  to  the  costs  of  verification 
measures  performed  by  fraud  unit 
personnel  upon  a  referral  by  an 


eligibility  worker  based  on  a  suspicion 
that  an  applicant  may  have  committed 
an  intentional  program  violation. 
Accordingly,  the  75  percent  matching 
rate  is  not  available  for  those 
verification  measures  required  to  be 
performed  by  the  eligibility  worker  prior 
to  referral — i.e.,  verification  of 
information  provided  by  an  applicant 
that  is  used  to  confirm  his  or  h^r 
eligibility  for  AFDC  and  to  confirm  that 
such  information  is  relevant  in 
determining  the  amount  of  the 
assistance  payment. 

Discussion  of  Comments 

A  total  of  37  letters  and  facsimile 
transmissions  were  received  with 
comments  on  the  optional  AFDC  fraud 
control  program.  Comments  were 
received  from  26  State  agencies,  three 
Slate  investigative  and  audit  agencies: 
three  investigative  associations,  one 
from  a  State  Fair  Hearings  Office,  one 
from  a  State  Office  of  Chief  Counsel, 
one  from  a  local  agency,  and  two  from 
legal  advocacy  groups  and  foundations. 
Six  State  agencies  forwarded  duplicates 
of  comments  prepared  by  one  of  the 
investigative  fraud  associations,  and 
one  State  agency  sent  a  second  letter 
with  additional  comments  not  included 
in  its  initial  letter.  These  comments  are 
discussed  below. 

Comment  Three  State  agencies  and 
one  State  investigative  office 
commented  that  these  regulations 
should  contain  a  provision  that  would 
"mirandize"  alleged  offenders  by 
informing  the  accused  individual  of  his/ 
her  right  to  remain  silent  concerning  the 
charges  and  that  anything  said  or  signed 
by  the  individual  concerning  the  charges 
may  be  used  against  him/her  in  a  court 
of  law. 

Response:  We  have  already  included 
such  a  provision  in  the  waiver 
provisions  at  S  235.113(c)(2)(ii)(B),  and 
we  believe  that  it  is  also  appropriate  for 
the  same  provision  to  be  included  under 
the  advance  written  notice  provisions  as 
well.  Accordingly,  we  are  revising 
§  235.113(b)(3)(ii)  by  adding  a  new 
clause  "(K)". 

Comment:  One  State  agency 
commented  that  these  rules  should 
incorporate  a  Food  Stamp  program 
interpretation  pertaining  to  the  advance 
notice  of  hearing  to  require  that  the 
notice  be  mailed  "certified  mail, 
restricted  delivery"  as  opposed  to  the 
Food  Stamp  regulatory  provision  at  7 
CFR  273.16(e)(3)(i)  requiring  the  notice 
mailing  as  "certified  mail,  return  receipt 
requested".  On  this  same  subject,  one 
legal  advocacy  service  advocated  the 
requirement  for  the  advance  notice  to  be 
sent  as  "certified  mail,  return  receipt 
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eligibility  worker  based  on  a  suspicion 
that  an  applicant  may  have  committed 
an  intentional  program  violation. 
Accordingly,  the  75  percent  matching 
rate  is  not  available  for  those 
verification  measures  required  to  be 
performed  by  the  eligibility  worker  prior 
to  referral — i.e.,  verification  of 
information  provided  by  an  applicant 
that  is  used  to  confirm  his  or  h^r 
eligibility  for  AFDC  and  to  confirm  that 
such  information  is  relevant  in 
determining  the  amount  of  the 
assistance  payment. 

Discussion  of  Comments 

A  total  of  37  letters  and  facsimile 
transmissions  were  received  with 
comments  on  the  optional  AFDC  fraud 
control  program.  Comments  were 
received  from  26  State  agencies,  three 
Slate  investigative  and  audit  agencies? 
three  investigative  associations,  one 
from  a  State  Fair  Hearings  Office,  one 
from  a  State  Office  of  Chief  Counsel, 
one  from  a  local  agency,  and  two  from 
legal  advocacy  groups  and  foundations. 
Six  State  agencies  forwarded  duplicates 
of  comments  prepared  by  one  of  the 
investigative  fraud  associations,  and 
one  State  agency  sent  a  second  letter 
with  additional  comments  not  included 
in  its  initial  letter.  These  comments  are 
discussed  below. 

Comment.  Three  State  agencies  and 
one  State  investigative  office 
commented  that  these  regulations 
should  contain  a  provision  that  would 
"mirandize"  alleged  offenders  by 
informing  the  accused  individual  of  his/ 
her  right  to  remain  silent  concerning  the 
charges  and  that  anything  said  or  signed 
by  the  individual  concerning  the  charges 
may  be  used  against  him/her  in  a  court 
of  law. 

Response:  We  have  already  included 
such  a  provision  in  the  waiver 
provisions  at  §  235.113(c)(2)(ii)(B),  and 
we  believe  that  it  is  also  appropriate  for 
the  same  provision  to  be  included  under 
the  advance  written  notice  provisions  as 
well.  Accordingly,  we  are  revising 
§  235.113(b)(3)(ii)  by  adding  a  new 
clause  "(K)". 

Comment:  One  State  agency 
commented  that  these  rules  should 
incorporate  a  Food  Stamp  program 
interpretation  pertaining  to  the  advance 
notice  of  hearing  to  require  that  the 
notice  be  mailed  "certified  mail, 
restricted  delivery"  as  opposed  to  the 
Food  Stamp  regulatory  provision  at  7 
CFR  273.16(e)(3)(i)  requiring  the  notice 
mailing  as  "certified  mail,  return  receipt 
requested '.  On  this  same  subject,  one 
legal  advocacy  service  advocated  the 
requirement  for  the  advance  notice  to  be 
sent  as  "certified  mail,  return  receipt 


requested".  One  State  investigative 
office  wanted  detailed  provisions 
indicating  what  would  constitute 
satisfactory  evidence  that  the  accused 
individual  is  in  receipt  of  the  notice  and 
not  another  family  member.  One  State 
agency  asked  for  any  rules  of  "service" 
authorized  under  the  law  of  the  State. 
Another  State  investigative  office 
proposed  that  these  rules  should  allow 
State  agencies  to  utilize  various  forms  of 
service  of  process. 

Response:  We  are  not  regulating  in 
this  area.  State  agencies  may  establish 
procedures  relative  to  the  mailing  of 
notices  and  service  of  process  that  are 
consistent  with  due  process. 

Comment:  Four  State  agencies,  one 
legal  advocacy  agency,  and  one  State 
investigative  office  commented  that  the 
Food  Stamp  program's  "clear  and 
convincing"  standard  of  evidence 
should  be  incorporated  into  these  rules 
for  arriving  at  a  decision  in  the 
disqualification  hearing  procedure. 

Response:  The  statute  does  not 
specifically  provide  for  such  a  standard, 
and  we  see  no  reason  to  impose  one. 
We  are  not  aware  of  any  problems 
which  compel  us  to  regulate  in  this  area. 
In  this  connection  we  note  that  we  have 
not  established  a  standard  for  the 
evaluation  of  evidence  in  fair  hearings 
governed  by  §  205.10,  and  we  are  not 
aware  of  any  resulting  problems. 

Comment:  Fourteen  State  agencies, 
three  State  investigative  offices,  two 
investigative  associations,  and  one  State 
Office  of  Chief  Counsel  objected  to  the 
provision  of  obtaining  medical 
assessments  at  the  hearing  officer's 
discretion.  In  addition,  one  of  the  State 
agencies  also  objected  to  payment  by 
the  State  agency  of  such  an  assessment 
if  the  request  for  the  assessment  is  made 
by  the  defense  attorney. 

Response:  Situations  do  arise  when  a 
medical  assessment  may  either 
corroborate  or  disprove  a  statement  of 
an  accused  individual.  Examples  of  the 
need  for  a  medical  assessment  may 
include  a  re-evaluation  of  an  incapacity 
claim  of  an  individual,  or,  in 
unemployed  parent  situations,  the 
ability  or  inability  of  a  principal  earner 
to  fulfill  his/her  work  or  training 
requirements.  We  believe  that  the 
results  of  a  medical  assessment  may  be 
crucial  to  a  fraud  case  and  the  expense 
of  obtaining  such  an  assessment  is  a 
legitimate  State  agency  cost  which  is 
Federally  matched  at  the  enhanced  75 
percent  matching  rate. 

In  addition,  we  note  that  the  fair 
hearing  provisions  contained  in  S  205.10 
have  provided  since  1971  that  a  hearing 
officer  can  obtain  a  medical  assessnx^nt. 
We  see  no  reason  to  prohibit  a  medical 
assessment  in  an  administrative  fraud 


hearing  if  the  hearing  officer  considers  it 
necessary. 

Comment-  Twenty-one  State  agencies, 
two  investigative  associations,  three 
State  investigative  agencies,  and  one 
State  Chief  Counsel's  Office  expressed 
concern  over  the  provision  for 
establishing  interstate  agreements  with 
other  States  to  share  appropriate 
information  pertaining  to 
disqualification  data. 

Response:  We  have  reconsidered  our 
position.  Because  the  imposition  of 
interstate  agreements  is 
administratively  burdensome  and 
operationally  complex,  we  have 
eliminated  the  requirement  to  "track" 
cases  and  any  associated  penalties 
across  State  jurisdictions.  However,  in 
the  interest  of  State  fiexibility,  we 
believe  that  States  should  have  the 
option  to  "track"  such  cases  and 
penalties.  Accordingly,  we  have 
modified  our  proposed  regulation  at 
§  235.112(c)(3)  to  permit  this  option.  In 
addition,  we  will  continue  to  explore  the 
feasibility  of  establishing  an  automated 
fraud  reporting  and  case  tracking 
system. 

Comment:  Sixteen  State  agencies, 
three  investigative  associations,  one 
State  investigative  office,  one  State 
audit  agency,  and  one  State  Office  of 
Chief  Counsel  advocated  'Jie  elimination 
of  the  proposed  requirement  for 
supervisory  approval  of  referrals  to 
investigative  units  for  suspected  pre- 
eligibility  fraud  detection  cases.  One 
State  agency  indicated  that  this 
requirement  is  unnecessary  in  its  State 
because  "the  information  is  given 
directly  from  the  front-end  investigator 
to  the  actual  eligibility  worker".  The 
fraud  associations  noted  that  the 
approval  would  preclude  direct  interface 
between  the  eligibility  worker  and  the 
investigator. 

Response:  We  are  concerned  about 
the  possibility  of  routine  or  frivolous 
referrals  and  in  the  interests  of  the 
quality  of  referrals  for  investigation,  we 
believe  that  supervisory  approval  is 
appropriate.  However,  in  the  absence  of 
data  suggesting  the  likelihood  of  abuse 
in  this  area  we  agree  to  remove  this 
proposed  requirement.  Accordingly,  we 
are  deleting  paragraph  "(ii)"  at 
8  235.112(g)(2). 

Comment:  Seventeen  State  agencies, 
one  State  investigative  office,  and  one 
investigative  association  objected  to  the 
protective  payments  provision  in  cases 
where  a  caretaker  relative  is 
disqualified  for  an  intentional  program 
violation.  Several  of  the  State  agencies 
and  the  investigative  association 
indicated  that,  if  it  were  to  remain,  the 
provision  should  be  made  available  at 
State  option.  One  State  agency  noted 


that  this  provision  is  not  used  in  any  of 
the  other  sanction  provisions  under  the 
AFDC  program. 

Response:  We  have  reconsidered  our 
protective  payment  proposal  and  are  not 
including  it  in  the  final  rule.  Our  purpose 
was  for  administrative  consistency  since 
protective  payments  are  requked  to  be 
made  due  to  an  individual's  failure  to 
comply  with  various  statutory 
requirements,  e.g.  when  a  caretaker 
relative  fails  to  assign  rights  to  support 
or  fails  to  cooperate  in  the 
determination  of  paternity  and  securing 
child  support.  However,  given  the  lack 
of  comparable  statutory  provision,  we 
are  withdrawing  this  proposal. 
Accordingly,  we  are  deleting  the 
proposed  \  234.60(12)(ii).  In  addition,  we 
are  deleting  the  last  sentence  at 
proposed  §  235.112(c)(1)  pertaining  to 
the  protective  payee  provision  and  the 
cross-reference  to  S  234.60{a)(12)(ii). 

Comment:  One  legal  foundation  that 
identified  itself  as  a  non-profit  public 
interest  law  and  policy  center  suggested 

that  the  Department  of  HHS seek 

and  implement  an  effective  way  of 
punishing  the  welfare  cheater  while  not 
allowing  him  to  sponge  off  the  rest  of  his 
unit  to  its  members'  detriment." 
Response:  We  understand  the 
commenter's  concern  and  recognize  that 
a  disqualified  individual  is  likely  to 
remain  in  the  assistance  unit  household 
and  thereby  benefit  from  the  reduced 
AFDC  payment  issued.  Because  the 
statute  is  explicit  with  respect  to  the 
disqualification  penalty  (i.e.,  the 
removal  of  the  disqualified  individual's 
needs  from  the  payment  determination), 
we  have  no  basis  to  develop  alternative 
sanctions  (e.g.,  to  remove  the 
disqualified  individual  from  his  family). 

Comment-  Thirteen  State  agencies, 
one  State  investigative  office,  and  one 
investigative  association  commented 
that  allowable  costs  appear  to  be 
limited  only  to  those  of  the  activities  of 
the  investigator  while  omitting  coverage 
for  other  activities  necessary  to  conduct 
the  AFDC  Fraud  Control  program. 
Commentators  also  wanted  the  rules  to 
reflect  coverage  for  direct  and  indirect 
costs  in  their  claims  for  enhanced  FFP 
claims. 

Response:  The  Federal  financial 
participation  (FFP)  provisions  at 
5  235.112(g)  provide  for  the  enhanced 
Federal  matching  rate  of  75  percent  for 
activities  conducted  under  an  approved 
State  plan  pursuant  to  section  416  of  the 
Act.  "Hiese  activities  are  not  limited 
solely  to  a  State's  investigative 
activities.  The  regulatory  provisions 
outline  the  allowability  for  costs  which 

are directly  attributable  to  the 

prosecution,  conduct  of  administrative 
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disqualification  Iwarings,  and  firaud 
ooyection  activitief  that  result  therefrom 

f~*  *  *."  We  have  made  references  in 
,    these  rules  for  adherence  to  all  cost 
'    principles  found  at  OMB  Circular  No.  A- 
87  and  to  cost  allocation  provisions 
found  at  §  205.150.  Those  rules  provide 
States  with  the  correct  methods  of 
claiming  all  such  costs.  It  would  be 
inappropriate  to  include  in  these  rules 
the  type  of  fiscal  detail  wrhich  is  already 
found  at  the  references  noted. 

Comment  One  State  investigative 
association  and  eight  State  agencies 
noted  that  language  in  proposed 
S  235.113(b)(3Mii)(G)  should  be  stricken 
because  the  penalty  findings  are 
inappropriate  for  inclusion  in  the 
advance  notice. 

Response:  In  the  interest  of  fairness  to 
the  individual,  we  believe  that  the 
individual  should  be  informed  of  what 
penalty  to  expect  if  the  finding  would  be 
unfavorable  to  the  individual,  e.g..  if 
previously  sanctioned  once,  the 
individual  should  be  aware  that  if 
sanctioned  again,  the  dtsqualiHcation 
period  would  be  for  a  period  of  12 
months. 

Comment:  Nine  State  agencies,  two 
State  investigative  o^ices,  and  one  State 
investigative  association  advocated  the 
elimination  of  the  proposed  requirement 
for  the  caretaker  relative's  signature 
under  the  waiver  of  the  administrative 
disqualiHcation  hearing  procedures  as 
well  as  the  remaining  provisions  of 
clauses  (B).  (C),  and  (D)  of 
S  235.113(c){2}(ii)  because  they  are  not 
relevant  to  the  purpose  of  a  person 
waiving  attendance  at  a  hearing. 

Response:  We  believe  that  the 
caretaker  relative's  signature  under  the 
waiver  procedures  is  appropriate 
because  the  waiver  would  affect  the 
amount  of  assistance  for  the  unit  for 
which  the  caretaker  is  responsible.  In 
order  to  assure  that  the  interests  of  all 
unit  members  are  protected,  we  believe 
that  the  requirement  for  the  caretaker 
relative's  signature  is  warranted. 

With  respect  to  clause  "(C)".  we  have 
reconsidered  our  proposal  and  believe 
that  a  v.aiver  of  the  disqualification 
hearing  should  result  in  disqualification 
regardless  of  the  indi\iduar8  admittance 
or  denial  of  the  State  agency's  charges. 
Accordingly,  we  are  amending 
{  235.113(c)(2)(ii)(C).  Clauses  "(B)"  and 
"(D)".  pertaining  to  a  statement  of  the 
individual's  right  to  remain  silent  and 
providing  an  opportunity  for  the 
individual  to  admit  to  the  State  agency's 
charges,  are  appropriate  as  part  of  the 
waiver  process  because  the  individual  is 
entitled  to  know  that  he  may  admit  to 
the  facts  presented  by  the  State  agency 
and  the  speciHc  uses  that  may  be  made 
of  the  admission. 


Comment  One  State  agency  inquired 
whether  a  disqualification  penalty  can 
run  concurrently  with  other  program 
sanctions  or  can  it  be  imposed  on  or 
after  other  program  sanctions  are  lifted. 

Response:  Statutory  provisions  at 
section  410(e)  require  a  disqualification 
penalty  to  be  in  addition  to,  and  not  in 
substitution  for,  other  sanctions  imposed 
for  the  same  offense(s).  The 
disqualification  penalty  may  run 
concurrently  with  other  AFDC  program 
sanctions  that  have  nothing  to  do  with 
fraud. 

Comment  Four  State  agencies 
commented  that  the  effective  date  of  the 
disqualification  penalty  should  be 
disclosed  to  all  individuals  regardless  of 
whether  a  waiver  request  was  made  or 
whether  a  disqualification  hearirtg  was 
conducted.  One  State  felt  that  the 
effective  date  should  be  changed  to 
begin  by  the  first  of  the  second  month 
raUier  than  on  the  first  day  of  the 
second  month. 

Response:  We  agree.  We  are  inserting 
the  effective  date  of  the  disqualification 
hearings  for  inclusion  in  decision  notices 
for  individuals  who  did  not  waive  a 
disqualification  hearing,  for  individuals 
who  did  waive  a  disqualification 
hearing,  and  for  individuals  who  signed 
consent  agreements.  We  are  revising 
i  235.113  (b)(ll).  (c)(3)  and  (d)(2)(ii) 
accordingly. 

Comment  Six  State  agencies  and  one 
State  Fair  Hearing  Office  noted  that 
automatic  di8qualification(s)  should 
apply  to  individuals  who  waive  their 
ri^ts  to  disqualification  hearings  since 
that  is  the  case  in  the  Food  Stamp 
program. 

Response:  As  previously  stated,  we 
have  reconsidered  our  proposed  rule 
and  are  including  in  the  final  rule  a 
provision  to  conform  with  the  Food 
Stamp  program  provisions  that  impose 
the  disqualification  penalty  whenever 
an  individual  waives  his  or  her  right  to  a 
disqualification  hearing  regardless  of 
whether  the  individual  admits  or  denies 
that  State  agency's  charges.  The 
disqualification  penalty  follows  from  the 
statutory  requirement  of  imprsing  a 
sanction  upon  the  individual  having 
been  found  to  have  committed  an 
intentional  program  violation.  The 
waiver  of  a  disqualification  hearing  is 
tantamount  to  a  finding  that  the  State 
agency's  charges  are  true.  Accordingly, 
we  are  revising  \  235.113(c)  in  the  final 
rule. 

Comment  One  State  agency 
commented  that  the  rate  of  recoupment 
from  the  assistance  payment  should  be 
raised  from  the  current  maximum  rate  of 
10  percent  of  an  AFDC  family's  grant  to 
something  higher  in  view  of  the  Food 
Stanfp  program's  20  percent  rate  of 


recoupment  from  the  family's  food 
stamp  benefit  amount  in  cases  of 
intentional  program  violations. 

Response:  The  maximum  recovery 
rate  of  10  percent  is  governed  by  statute 
at  section  402(a)(22)  of  the  Social 
Security  Act  and  implementing 
regulations  at  S  233.20(a)(13).  Section 
416  in  the  Act  did  not  authorize  changes 
in  the  recovery  of  overpayments. 

Comment  One  State  asked  whether  a 
consent  agreement  "confirmed  by  a 
court"  means  that  a  judge  must  sign  the 
consent  decree,  or  whether  it  may  be 
signed  by  a  county  prosecuting  attorney, 
who  under  its  State  law,  is  an  o^icer  of 
the  court  One  State  commented  that 
consent  agreements  should  be  confirmed 
by  either  the  courts  or  State  agency,  and 
not  exclusively  by  the  courts  in  order  to 
be  consistent  with  the  Food  Stamp 
program.  Another  State  agency 
advocated  the  deletion  of  court  approval 
of  consent  agreements  in  order  to  be 
consistent  with  the  Food  Stamp 
program. 

Response:  According  to  section  416(b) 
of  the  Social  Security  Act,  an  individual 
may  be  found  by  a  Federal  or  State 
court,  or  pursuant  to  an  administrative 
hearing,  to  have  intentionally  committed 
fraud,  llierefore,  the  consent  a^ement 
confirmation  must  be  made  by  the  court 
An  attorney  in  the  prosecutor's  office  is 
not  the  court  Accordingly,  we  are  not 
changing  in  the  final  rule  the  proposed 
confinnation  requirement 

Comment  One  State  agency  wrote  to 
say  that  it  refers  all  alleged  violators  of 
the  Food  Stamp  program  for  prosecution 
and  intends  to  continue  to  do  so  in  the 
AFDC  program. 

Response:  Operating  the  AFDC  Fraud 
Control  program  with  a  disqualification 
hearing  procedure  pursuant  to  section 
416  of  the  Act  is  optional.  Thus,  the 
State  agency  may  refer  all  individuals 
alleged  to  have  conunitted  fraud  for 
prosecution. 

Comment  One  legal  advocacy  group 
commented  that  hearing  officers  should 
be  advised  as  to  what  their  duties  are 
even  when  individuals  fail  to  appear  at 
AFDC  fraud  hearings. 

Response:  Provisions  at  §5  235.113 
(b)(3)(ii)(D).  (b)(8),  (b)(9),  and  (b)(10) 
provide  the  criteria  for  hearing  officers' 
decisions.  With  respect  to  the 
individual's  failure  to  appear  at  the 
AFDC  disqualification  hearing,  this 
situation  is  addressed  at 
S  235.113(b)(3)(ii)(D).  Since  an  individual 
may  for  legitimate  reasons  have  good 
cause  for  not  appearing  at  a  hearing 
(e.g.,  sickness),  we  are  adding  "without 
good  cause"  language  to  this  section  in 
order  to  enable  an  individual  to  provide 
a  good  cause  reason  for  not  appearii^. 
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recoupment  from  the  family's  food 
stamp  benefit  amount  in  cases  of 
intentional  program  violations. 

Response:  The  maximum  recovery 
rate  of  10  percent  is  governed  by  statute 
at  section  402(a)(22)  of  the  Social 
Security  Act  and  implementing 
regulations  at  S  233.20(a)(13).  Section 
416  in  the  Act  did  not  authorize  changes 
in  the  recovery  of  overpayments. 

Comment:  One  State  asked  whether  a 
consent  agreement  "confirmed  by  a 
court"  means  that  a  judge  must  sign  the 
consent  decree,  or  whether  it  may  be 
signed  by  a  county  prosecuting  attorney, 
who  under  its  State  law,  is  an  officer  of 
the  court  One  State  commented  that 
consent  agreements  should  be  confirmed 
by  either  the  courts  or  State  agency,  and 
not  exclusively  by  the  courts  in  order  to 
be  consistent  with  the  Food  Stamp 
program.  Another  State  agency 
advocated  the  deletion  of  court  approval 
of  consent  agreements  in  order  to  be 
consistent  with  the  Food  Stamp 
program. 

Response:  According  to  section  416(b) 
of  the  Social  Security  Act,  an  individual 
may  be  found  by  a  Federal  or  State 
court,  or  pursuant  to  an  administrative 
hearing,  to  have  intentionally  committed 
fraud.  Therefore,  the  consent  a^ement 
confirmation  must  be  made  by  the  court. 
An  attorney  in  the  prosecutor's  office  is 
not  the  court.  Accordingly,  we  are  not 
changing  in  the  final  rule  the  proposed 
confirmation  requirement 

Comment:  One  State  agency  wrote  to 
say  that  it  refers  all  alleged  violators  of 
the  Food  Stamp  program  for  prosecution 
and  intends  to  continue  to  do  so  in  the 
AFDC  program. 

Response:  Operating  the  AFDC  Fraud 
Control  program  with  a  disqualification 
hearing  procedure  pursuant  to  section 
416  of  the  Act  is  optional.  Thus,  the 
State  agency  may  refer  all  individuals 
alleged  to  have  committed  fraud  for 
prosecution. 

Comment:  One  legal  advocacy  group 
commented  that  hearing  officers  should 
be  advised  as  to  what  their  duties  are 
even  when  individuals  fail  to  appear  at 
AFDC  fraud  hearings. 

Response:  Provisions  at  §5  235.113 
(b)(3)(ii)(D),  (b){8).  (b)(9).  and  (b)(10) 
provide  the  criteria  for  hearing  officers' 
decisions.  With  respect  to  the 
individual's  failure  to  appear  at  the 
AFDC  disqualification  hearing,  this 
situation  is  addressed  at 
S  235.113(b)(3)(ii)(D).  Since  an  individual 
may  for  legitimate  reasons  have  good 
cause  for  not  appearing  at  a  hearing 
(e.g.,  sickness),  we  are  adding  "without 
good  cause"  language  to  this  section  in 
order  to  enable  an  individual  to  provide 
a  good  cause  reason  for  not  appearing. 


The  final  rule  does  not  prescribe  criteria 
for  dblermining  what  constitutes  good 
cause.  We  believe  that  the  State  agency 
can  best  determine  the  appropriate 
criteria  for  its  State. 

Comment:  One  legal  advocacy  group 
commented  that  the  administrative 
decision  format  for  AFDC 
disqualification  hearings  should  be  of 
the  same  quality  as  the  Food  Stamp 
bitentional  Program  Violation  (IPV) 
administrative  decision  format. 

Response:  The  required  elements  of 
an  administrative  decision  are  set  forth 
at  S  235.113(b)(9)  (i),  (ii),  and  (iii). 
However,  we  see  no  need  to  prescribe 
specific  formats  for  decisions.  State 
agencies  have  historically  been 
permitted  to  develop  their  own  formats 
for  fair  hearings  under  the  AFDC 
program,  and  we  are  unaware  of  any 
resulting  problems. 

Comment:  One  legal  advocacy  group 
commented  that  AFDC  disqualification 
hearings  should  only  be  scheduled  when 
State  agencies  have  sufficient 
documentary  evidence  to  substantiate 
that  an  individual  has  committed  AFDC 
fraud. 

Response:  Provisions  at  §  235.113(a] 
would  require  that  the  State  agency 
must  conduct  a  pre-hearing  investigation 
of  an  allegation  that  an  individual 
committed  an  intentional  program 
violation.  We  do  not  believe  further 
Federal  regulation  is  required  in  this 
area. 

Comment:  One  legal  advocacy  group 
commented  that  prior  to  notifying  an 
accused  individual  of  his  right  to  waive 
his  administrative  hearing,  a  third  party 
should  review  the  evidence  to  ensure 
the  evidence  warrants  scheduling  a 
hearing. 

Response:  This  proposal  would 
conflict  with  the  single  State  agency 
requirement  set  forth  at  section  402(a)(3) 
of  the  Act  and  implementing  regulations 
at  §  205.100.  The  single  State  agency 
requirement  has  long  been  interpreted 
as  requiring  that  decision-making  and 
other  fimctions  which  affect  individual 
eligibility  for  and  the  amount  of  the 
AFDC  benefit  must  be  performed  by  an 
office  of  the  State  IV-A  agency,  or 
through  the  local  welfare  agency  imder 
the  supervision  of  the  State  IV-A 
agency. 

Comment-  One  legal  advocacy  group 
commented  that  this  rule  should  follow 
the  Food  Stamp  program  provision  of 
forbidding  State  agencies  from  pursuing 
AFDC  disqualification  against  an 
individual  by  both  referral  for 
prosecution  and  administrative 
disqualification.  One  State  agency 
believes  that  there  is  a  conflict  with  the 
regulatory  provisions  at  proposed 


S  235.113(b)(3)(ii)(H]  and  the  statutory 
provision  at  section  416(c). 

Response:  The  provision  at 
S  235.113(b)(3)(ii)(H)  indicating  that  the 
written  notice  shall  include  a  statement 
that  the  hearing  does  not  preclude  the 
State  government  from  prosecuting  the 
individual  for  an  intentional  program 
violation  in  a  civil  or  criminal  court 
action  is  consistent  with  the  Food  Stamp 
program's  rule  which  has  an  identical 
provision  at  7  CFR  273.16(e)(3){i)(H). 
With  respect  to  the  belief  that  there  may 
be  a  conflict  between  the  statutory  and 
proposed  regulatory  provision,  we 
believe  that  the  statute  does  not  prohibit 
subsequent  referral  for  prosecution  upon 
completion  of  the  administrative  hearing 
procedure.  Indeed,  section  416(e] 
appears  to  implicitly  approve  this 
action.  That  section  states  that  "(tjhe 
sanctions  provided  *  *  *  shall  be  in 
addition  to,  and  not  in  substitution  for, 
any  other  sanctions  which  may  be 
provided  for  by  law  with  respect  to  the 
offenses  involved." 

Comment:  Two  State  agencies  called 
for  the  establishment  of  a  single  process 
that  would  handle  both  AFDC  and  Food 
Stamp  cases. 

Response:  Provisions  at  S  235.112(a) 
implement  the  statutory  requirement 
that  coordination  must  be  undertaken 
with  the  Food  Stamp  program  where  the 
factual  issues  arise  from  the  same  or 
related  circumstances.  We  have  no 
objection  to  a  single  process  that  would 
handle  both  AFDC  and  Food  Stamp 
cases  in  such  instances  so  long  as  the 
single  State  agency  requirements  found 
at  section  402(a)(3)  of  the  Act  and  45 
CFR  205.100  are  not  compromised.  For 
example,  a  hearing  officer  who  is  an 
employee  of  the  IV-A  agency  might 
conduct  a  hearing  for  purposes  of       ^ 
determining  whether  fraud  has  been   ^ 
committed  under  both  the  AFDC  and 
Food  Stamp  programs. 

Comment:  One  State  agency 
commented  that  the  definition  of 
"intentional  program  violation"  should 
be  redefined  to  be  exactly  the  same  as 
in  the  Food  Stamp  program.  The 
commenter  remarked  that  the  language 
"propound  a  falsity"  used  in  the 
proposed  rule  should  be  deleted. 

Response:  Our  definition  derives 
directly  from  the  statutory  language  set 
forth  in  at  section  416(b)  of  the  Act.  The 
language  "propound  a  falsity"  is 
contained  in  section  416(b)(2). 

Comment:  One  State  agency 
requested  specific  procedures  when 
combining  fair  hearings  with 
disqualification  hearings  in  order  to 
safeguard  the  individual  from  pressure 
to  waive  his  or  her  right  to  remain  silent 
while  exercising  the  right  to  contest  the 
agency's  claim  of  an  overpayment. 


Response:  We  believe  that  existing 
law  and  regulations  regarding  these  two 
types  of  hearings  provide  adequate 
safeguards  for  an  individual;  we  would  . 
emphasize,  however,  that  where  a  State 
elects  to  combine  a  fair  hearing  and  a 
disqualification  hearing,  special 
attention  should  be  given  to  informing 
the  recipient  of  his  or  her  rights  with 
respect  to  the  requirements  of  the  two 
proceedings.  Because,  in  our  view.  State 
agencies  are  in  the  best  position  to 
develop  procedures  for  this  purpose,  we 
see  no  need  to  regulate  in  this  area. 

Comment:  Two  State  agencies  said 
that  the  notice  requirements  should  be 
identical  to  that  of  the  Food  Stamp 
program  requirements. 

Response:  The  notice  requirements  in 
these  rules  at  section  235.113(b)(3)(ii]  are 
the  same  as  those  required  by  the  Food 
Stamp  program  rules  found  at  7  CFR 
273.16(e)(3)  with  the  exception  of 
references  to  the  availability  of  a  State's 
procedures  pertaining  to  individuals 
found  at  7  CFR  237.16(e)(3)(ii):  and  those 
pertaining  to  State  agencies,  including 
the  use  of  certified  mail,  found  at  7  CFR 
237.16(e)(3).  With  respect  to  the 
exceptions  noted,  we  find  no  reason  to 
prescribe  administrative  procedures  that 
have  been  historically  reserved  to  the 
States. 

Comment:  One  State  agency  called 
attention  to  a  technical  error  at 
proposed  S  235.113(b)(3)(ii)(n  that 
incorrectly  made  a  cross-reference  to 
paragraph  "(d)"  instead  of  to  paragraph 
"(c)". 

Response:  We  have  made  the 
correction. 

Comment:  One  State  agency 
commented  that  disqualification 
penalties  in  the  AFDC  program  are 
unduly  harsh.  It  can  be  justified  in  the 
Food  Stamp  program  because  the  Food 
Stamp  program  employs  a  national 
income  and  benefit  standard  and  the 
disqualifications  can  be  applied 
equitably.  In  AFDC,  need  and  benefit 
standards  vary  widely  and  because  of 
the  varying  standards,  there  is  no  equity 
in  disqualification. 

Response:  The  disqualification 
penalties  in  the  AFDC  program  are 
provided  for  in  the  statute.  However,  the 
AFDC  Fraud  Control  Program  is  an 
optional  program  and  States  are  free  to 
not  implement  the  program. 

Comment-  One  State  agency 
requested  an  expansion  of  the  definition 
of  "intentional  program  violation"  to 
include  a  situation  where  an 
overpayment  does  not  exist 

Response:  The  definition  set  forth  at 
S  235.112(b)  does  not  require  that  an 
overpayment  actually  exist 
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Comment-  One  State  agency  indicated 
that  it  would  like  to  see  an  expansion  of 
Ihe  disqualification  penalty  to  cover 
crioiinal  prosecations. 

Response:  Criminal  prosecution  is 
already  covered.  The  final  rule  at  45 
CFR  235.112(c)(1)  refers  to  a  finding  of 
having  "committed  an  intentional 
program  violation  *  *  *  by  a  State  or 
Federal  court '*  This  finding  may  be  in 
connection  with  a  criminal  &aad  action. 

Comment-  Two  State  agencies 
commented  that  there  does  not  appear 
to  be  any  provision  for  recovery  of 
overpayments  similar  to  that  contained 
in  d»e  Food  Stamp  program. 

Response:  Recovery  of  overpayments 
luider  the  AFDC  program  is  governed  by 
the  statutory  provisions  at  section 
402(a](22)  of  the  Act  and  implementing 
regulations  at  S  233.20(a)(13). 
Accordingly,  these  provisions  must  be 
followed. 

Comment:  One  State  agency 
commented  that  these  rules  do  not 
establish  a  venue  (place  of  location)  for 
the  disqualification  hearing.  One  State 
investigative  office  requested  subpoena 
power  for  bearing  ofFscors. 

Response:  We  do  not  plan  to  regulate 
in  these  areas.  We  know  of  no  reason 
why  State  discretion  in  these  areas 
needs  to  be  restricted. 

Comment-  One  State  agency 
commented  that  under  the  Food  Stamp 
program  rules,  the  disqualification 
period  resulting  from  a  prior  receipt  of 
Food  Stamps  benefits  is  postponed  until 
tbe  individual  reapplies  for  and  is 
determined  eligible  for  Food  Stamp 
benefits.  These  rules  do  not  address  this 
situation. 

Response:  We  agree  with  the 
comment  that  the  proposed  rule  did  not 
specifically  address  situations  involving 
the  termination  of  a  case  before  the 
disquaUf'cation  penalty  could  be  fully  or 
partially  applied  for  the  applicable 
period.  We  have  corrected  this  omission 
by  adding  a  provision  to  S  235.113(b)(ii), 
(c)(3),  and  (d)(2)(ii]  which  postpones  the 
disqualification  penalty  until  after  State 
approval  of  the  individual's 
reapplication  for  AFDC.  This  provision 
is  consistent  with  Food  Stamp  practice 
and  emphasizes  that  fraudulent  actions 
are  serious  offenses  which  undermine 
the  integrity  of  the  AFDC  program. 

Comment  One  State  agency 
suggested  that  we  allow  a  90-day 
deadline  for  the  issuance  of  the  final 
notice  of  decision  (i.e.,  tbe  State  agency 
would  have  up  to  90  days  from  the  date 
of  the  initial  notice  to  issue  its  final 
decision). 

Response:  Given  the  serious 
consequences  of  a  disqualification 
decision  on  the  AFDC  family,  we 
believe  that  a  90-day  deadline  is  both 


timely  and  reasonable.  A  00-day  period 
also  has  the  administrative  advantage  of 
being  consistent  with  Food  Stamp 
program  requirements  and  the  regular 
AFDC  fair  hearing  deadline  at 
i  206.10(a)(6}  We  have  added  the  90- 
day  period  to  S  235.113(b)(9)(iii) 

Comment  One  State  agency  indicated 
that  statutory  provisions  at  section 
416(f)  of  the  Act  require  a  State  agency 
to  provide  a  one-time-only  notice  of  the 
penalties  for  fraud  and  that  since  the 
AFDC  program  does  not  require 
reapplication  to  continue  benefits  as  the 
Food  Stamp  program  does,  this  appears 
to  provide  a  one-time-only  notice. 

Response  The  statute  requirea 
notification  at  the  time  of  apphcation.  It 
does  not  make  a  distinction  between 
individuals  who  are  applying  for  AFDC 
for  the  first  time  and  former  reapients 
who  are  applying  again.  Thus,  so  long  as 
an  mdividual  continoes  to  receive  AFDC 
following  an  application,  no  further 
notice  to  that  individual  is  necessary. 
However  if  the  individual  stops 
receiving  AFDC  and  then  reapplies,  he 
is  again  to  receive  notification  The 
implementing  rules  at  i  235J12(d) 
require  that  notice  be  provided  to  all 
applicants  in  this  coimection  it  should 
be  noted  thai  i  235.112(d)  also  requires 
that  a  notice  must  be  provided  no  later 
than  the  next  redetermination  of 
eligibility  for  AFDC  for  those  individuals 
who  are  recipients  on  the  date  the  State 
plan  amendment  implementing  this 
program  is  approved. 

Comment:  One  State  agency  cited  a 
Food  Stamp  program  regulation  and  a 
proposed  AFT)C  regulation  as  being  in 
conflict.  The  Food  Stamp  regulation  at  7 
CFR  273.16(a)(1)  was  cited  with  the 
following  comment.  "The  State  agency 
may  initiate  administrative 
disqualification  procedures  or  refer  a 
case  for  prosecution  regardless  of  the 
current  eligibility  of  the  individual  " 
Proposed  i  235.112(a)  was  oted  with  the 
comment  that:  "A  State  agency  electing 
this  optional  program  (IPV)  is  required 
to  proceed  against  any  individual 
member  of  a  family  applying  for  or 
receiving  AFDC.  Tliis  appears  to  include 
the  opticMi  of  proceeding  against 
individuals  whose  benefits  have  been 
terminated." 

Response:  The  last  sentence  of  the 
comment  relating  to  the  AFDC  provision 
at  {  235.112(a)  states,  "This  appears  to 
include  the  option  of  proceeding  against 
individuals  whose  benefits  have  been 
terminated"  (emphasis  added).  Because 
the  commenter  was  trying  to  highlight 
difference  between  the  Food  Stamp  and 
AFDC  provisions,  we  believe  that 
"exclude"  rather  than  "include"  should 
have  been  used.  Precluding  a  State  form 
proceeding  against  an  individual  whose 


AFDC  case  has  been  termbiated  would 
Indeed  conflict  with  the  Food  Stamp 
requirements.  We  are  revising  our 
proposed  regulation  at  S  235.112(a}  to 
clarify  that  a  State  agency  must  proceed 
against  any  individual  whether  in 
current  or  former  AFDC  appHcant  or 
payment  status,  if  it  believes  that  such 
individual  committed  an  intentional 
program  violation.  We  believe  that  by 
requiring  State  agencies  to  proceed 
against  current  and  former  recipients, 
the  integrity  of  the  AFDC  program  will 
be  enhanced.  In  addition,  having 
compatible  Food  Stamp  and  AFDC 
policies  in  this  area  will  promote 
compatibility  and  simplify  the 
administration  of  the  State's  fivud 
control  effort. 

Comment-  One  State  agency  asked  if 
a  Food  Stamp  program  regulation  at  7 
CFR  273.16(c)  and  the  proposed  AFDC 
regulation  at  9  235.112(c) (3)(i)  were  in 
conflict 

Response:  The  Food  Stamp  regulation 
noted  by  the  commenter  was 
erroneously  cited  as  7  CFR  273.16(c) 
instead  of  7  CFR  273.18(a)(1)  which 
pertains  to  the  provision  that  the  State 
agency  will  not  initiate  an 
administrative  disqualification  hearing 
against  an  individual  in  instances  when 
a  referral  for  prosecution  has  been  made 
or  action  has  been  taken  by  the 
prosecutor  or  court.  The  AFDC  provision 
at  §  235.112(c)(3)(i)  implements  the 
statutory  provision  of  section  416(e), 
"•  •  •  the  sanctions  *  *  *  shall  be  in 
addition  to,  and  not  in  substitution  for, 
any  other  sanctions  which  may  be 
provided  for  by  law  with  respect  to  the 
offenses  involved."  We  believe  that  the 
above  cited  language  of  section  416(e) 
provides  State  agencies  with  broad 
discretion  in  deciding  whether  cases 
should  be  referred  for  administrative 
hearings  and/or  actions  in  either  State 
or  Federal  courts.  Accordingly,  we  are 
not  placing  limitations  on  State 
discretion  to  initiate  administiative 
action  following  referral  for  prosecution. 

Comment-  One  State  agency  believes 
that  the  proposed  regulations  are 
inconsistent  with  the  Food  Stamp 
regulations  at  7  CFR  273.15(p)  pertaining 
to  a  household's  rights  during  a  fair 
hearing.  The  proposed  AFDC  regulations 
were  said  to  lack  provisions  covering  an 
assistance  unifs  rights  during  a  hearing. 

Response:  We  listed  all  of  the  fair 
housing  rights  for  the  AFDC  program 
found  at  §§  205,10(a)(13)  (i)  through  (vi) 
in  the  disqualification  hearing 
provisions  at  proposed  5  235.113(b)(7). 
Thus,  within  the  AFDC  program,  the 
same  individual  rights  are  provided  in 
all  types  of  hearings. 
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AFDC  case  has  been  terminated  would 
Indeed  conflict  with  the  Food  Stamp 
requirements.  We  are  revising  our 
proposed  regulation  at  8  235.112(a)  to 
clarify  that  a  State  agency  must  proceed 
against  any  individual,  whether  in 
current  or  former  AFDC  apphcant  or 
payment  status,  if  it  beheves  that  such 
individual  committed  an  intentional 
program  violation.  We  believe  that  by 
requiring  State  agencies  to  proceed 
against  current  and  former  recipients, 
the  integrity  of  the  AFDC  program  will 
be  enhanced.  In  addition,  having 
compatible  Food  Stamp  and  AFDC 
policies  in  this  area  will  promote 
compatibility  and  simplify  the 
administration  of  the  State's  fraud 
control  effort. 

CommenL  One  State  agency  asked  if 
a  Food  Stamp  program  regulation  at  7 
CFR  273.16(c)  and  the  proposed  AFDC 
regulation  at  %  235.112(c)(3)(i)  were  in 
conflict 

Response:  The  Food  Stamp  regulation 
noted  by  the  commenter  was 
erroneously  cited  as  7  CFR  273.1G(c) 
instead  of  7  CFR  273.16(a)(1)  which 
pertains  to  the  provision  that  the  State 
agency  will  not  initiate  an 
administrative  disqualiHcation  hearing 
against  an  individual  in  instances  when 
a  referral  for  prosecution  has  been  made 
or  action  has  been  taken  by  the 
prosecutor  or  court  The  AFDC  provision 
at  S  235.112(c)(3)(i)  implements  the 
statutory  provision  of  section  416(e), 
"•  •  •  the  sanctions  *  *  *  shall  be  in 
addition  to,  and  not  in  substitution  for, 
any  other  sanctions  which  may  be 
provided  for  by  law  with  respect  to  the 
offenses  involved."  We  believe  that  the 
above  cited  language  of  section  416(e) 
provides  State  agencies  with  broad 
discretion  in  deciding  whether  cases 
should  be  referred  for  administrative 
hearings  and/ or  actions  in  either  State 
or  Federal  courts.  Accordingly,  we  are 
not  placing  limitations  on  State 
discretion  to  initiate  administrative 
action  following  referral  for  prosecution. 

Comment:  One  State  agency  believes 
that  the  proposed  regulations  are 
inconsistent  with  the  Food  Stamp 
regulations  at  7  CFR  273.15(p)  pertaining 
to  a  household's  rights  during  a  fair 
hearing.  The  proposed  AFDC  regulations 
were  said  to  lack  provisions  covering  an 
assistance  unit's  rights  during  a  hearing. 

Response:  We  listed  all  of  the  fair 
housing  rights  for  the  AFDC  program 
found  at  SS  205.10(a)(13)  (i)  through  (vi) 
in  the  disqualification  bearing 
provisions  at  proposed  S  235.113(b)(7). 
Thus,  within  the  AFDC  program,  the 
same  individual  rights  are  provided  in 
all  types  of  hearings. 
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Comment:  One  local  agency 
expressed  concern  with  language  at 
proposed  S  235.112(a)  requiring  an 
agency  to  proceed  against  an  individual 
who  it  believes  committed  an 
intentional  program  violation.  The 
commenter  is  concerned  that  this 
provision  takes  away  discretion  as  to 
whether  a  State  should  institute  a  fraud 
investigation  and  proceed  further. 

Response:  The  agency  should 
determine  whether  there  is  a  reasonable 
basis  to  proceed  against  an  individual 
by  conducting  an  investigation  via  its 
investigative  unit  The  results  of  such  an 
investigation  should  enable  the  agency 
to  decide  whether  the  case  merits  taking 
action  against  the  individual  via  an 
administrative  disqualification  hearing, 
or  making  a  referral  for  prosecution. 
This  provision  does  not  remove 
discretion  from  the  local  or  State  agency 
on  how  to  proceed  against  an  individual 
believed  to  have  committed  an 
intentional  program  violation(s). 

Comment:  One  State  agency 
commented  that  it  supports  the  AFDC 
fraud  control  program  in  principle, 
however,  it  is  unable  and  unv^ing  to 
implement  this  program  in  its  State. 

Response:  The  statute  makes  this 
program  available  to  States  on  an 
optional  basis,  so  that  in  event  the  State 
agency  commenter  should  decide  to 
change  its  position,  it  can  always  take 
steps  to  implement  this  program  at  a 
later  date. 

Regulatory  Procedures 


Executive  Order  12291 

These  final  rules  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major 
regulation.  Therefore,  a  regulatory 
impact  analysis  is  not  required  because 
these  regulations  will  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  impose  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment  investment, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

Section  235.112(e)  of  this  final  rule 
contains  information  collection 
requirements  which  are  subject  to 
review  by  the  Office  of  Management 
and  Budget  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  Organizations  and 
individuals  desiring  to  submit  comments 


on  this  information  collectron 
requirement  should  direct  them  to  the 
agency  official  designated  for  this 
purpose  whose  name  appears  in  the 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  Executive  Office  Building. 
(Room  3208),  Washington.  DC  20503. 
Attention:  Desk  Officer  for  DHHS.  ACF. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  requires  the  Federal  government 
to  anticipate  and  reduce  the  impact  of 
regulations  and  paperwork  requirements 
on  small  businesses. 

The  primary  impact  of  these  final 
rules  is  on  State  governments  and 
individuals.  Therefore,  we  certify  that 
these  rules,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13.780,  Assistance  Payments — 
Maintenance  Assistance) 

list  of  Subiects 

45  CFR  Part  233 

Aliens.  Grant  programs — social 
programs,  Public  assistance — programs. 
Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  235 

Aid  to  families  with  dependent 
children.  Fraud.  Grant  programs — social 
programs.  Public  assistance  programs. 

Dated:  May  23, 1991. 
)o  Anne  B.  Bamhart 
Assistant  Secretary  for  Children  and 
Families. 

Approved:  August  5, 1901. 
Louis  W.  SuUivan, 
Secretary  of  Health  and  Human  Services. 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGIBIUTY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

For  the  reasons  set  forth  in  the 
preamble,  part  233  of  chapter  D.  title  45, 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  233  is 
revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302).  40  StaL  647  as  amended: 
sections  9101  and  9133  of  Pub.  L  100-203:  and 
section  5052  of  Pub.  L 101 -50a 

§233.20    [Amended] 

2.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(l)(ii).  (a)(3)(vi) 
and  (a)(3)(x)  to  read  as  follows: 


(a)*  *  * 
(!)••• 

(ii)  Provide  that  the  needs,  income. 
and  resources  of  individuals  receiving 
SSI  benefits  under  title  XVI.  individuals 
with  respect  to  whom  Federal  foster 
care  paymoits  are  made,  individuals 
with  respect  to  whom  State  or  local 
foster  care  payments  are  made, 
individuals  with  respect  to  whom 
Federal  adoption  assistance  payments 
are  made,  or  individuals  with  respect  to 
whom  State  or  local  adoption  assistance 
payments  are  made,  for  the  period  for 
which  such  benefits  or  payments  are 
received,  shall  not  be  included  in 
determining  the  need  and  the  amount  of 
the  assistance  payment  of  an  AFDC 
assistance  unit:  except  that  the  needs, 
income,  and  resources  of  an  individual 
with  respect  to  whom  Federal  adoption 
assistance  payments  are  made,  or 
individuals  with  respect  to  whom  State 
or  local  adoption  assistance  payments 
are  made  are  included  in  determining 
the  need  and  the  amount  of  the 
assistance  payment  for  an  AFDC 
assistance  unit  of  whidi  the  individual 
would  otherwise  be  regarded  as  a 
member  where  the  amount  of  the 
assistance  payment  that  the  unit  would 
.  receive  would  not  be  reduced  by 
including  die  needs,  income,  and 
resources  of  such  individual.  Under  this 
requirement  "individuals  receiving  SSI 
benefits  under  title  XVI"  include 
individuals  receiving  mandatory  or 
optional  State  supplementary  payments 
under  section  161^a)  of  the  Social 
Security  Act  or  under  section  212  of 
Public  Law  93-88,  and  "individuals  with 
respect  to  whom  Federd  foster  care 
payments  are  made"  means  a  child  with 
respect  to  whom  Federal  foster  care 
maintenance  payments  under  section 
472(b)  and  defined  in  section  475(4)(A) 
of  title  rV-E  of  the  Social  Security  Act 
are  made,  and  a  child  whose  costs  in  a 
foster  family  home  or  child  care 
institution  are  covered  by  the  Federal 
foster  care  maintenance  payments  made 
with  respect  to  his  or  her  minor  parent 
under  sections  472(h)  and  475(4)(B)  of 
title  IV-E.  "Individuals  with  respect  to 
whom  Federal  adoption  assistance 
payments  are  made"  means  a  child  who 
receives  payments  made  under  an 
approved  title  IV-E  plan  based  on  an 
adoption  assistance  agreement  between 
the  Stale  and  the  adoptive  parents  of  a 
child  with  special  needs,  pursuant  to 
sections  473  and  475(3)  of  the  Social 
Security  Act. 

(3)  •  •  • 

(vi)(A)  In  family  groups  living 
together,  income  of  the  spouse  is 
considered  available  for  his  spouse  and 
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income  of  a  parent  is  considered 
available  for  children  under  21,  except 
as  provided  in  paragraphs  (a)(3)(xiv) 
and  (a](3)(xviii)  of  this  section  for 
AFDC.  If  an  individual  is  a  spouse  or 
parent  who  is  a  recipient  of  SSI  benefits 
under  titlte  XVI,  an  individual  with  >, 
respect  to  whom  Federal  foster  care 
payments  are  made,  an  individual  with 
respect  to  whom  State  or  local  foster 
care  payments  are  made,  an  individual 
with  respect  to  whom  Federal  adoption 
assistance  payments  are  made,  or  an 
individual  with  respect  to  whom  State  or 
local  adoption  assistance  payments  are 
made,  then,  for  the  period  for  which 
I    such  benefits  or  payments  are  received, 
_!    his  or  her  income  and  resources  shall 
not  be  counted  as  income  and  resources 
available  to  the  AFDC  unit  except  that  a 
child  receiving  adoption  assistance 
payments  will  not  be  excluded  if  such 
exclusion  would  cause  the  AFDC 
benefits  of  the  assistance  unit  of  which 
the  child  would  otherwise  be  considered 
a  member  to  be  reduced.  For  purposes  of 
this  exception,  "a  recipient  of  SSI 
benefits  under  title  XVI"  includes  a 
spouse  or  parent  receiving  mandatory  or 
optional  State  supplementary  payments 
under  section  1616(a)  of  the  Social 
Security  Act  or  under  section  212  of 
Public  Law  93-66  and  an  "individual 
with  respect  to  whom  Federal  foster 
care  payments  are  made"  means  a  child 
with  respect  to  whom  Federal  foster 
care  maintenance  payments  are  made 
under  section  472(b)  and  defined  in 
section  475(4)(A)  of  the  Act,  and  a  child 
whose  costs  in  a  foster  family  home  or 
child-care  institution  are  covered  by  the 
foster  care  maintenance  payments  made 
with  respect  to  his  or  her  minor  parent 
under  sections  472(h)  and  475(4)(B)  of 
the  Act.  "Individuals  with  respect  to 
whom  Federal  adoption  assistance 
payments  are  made"  means  a  child  who 
receives  payments  made  under  an 
approved  title  IV-E  plan  based  on  an 
adoption  assistance  agreement  between 
the  State  and  the  adoptive  parents  of  a 
child  with  special  needs,  pursuant  to 
sections  473  and  475(3)  of  the  Social 
Security  Act. 
•        •        •        •        • 

(x)  Provide  that  the  income  and 
resources  of  individuals  receiving  SSI 
benefits  under  title  XVI,  individuals 
with  respect  to  whom  Federal  foster 
care  payments  are  made,  individuals 
with  respect  to  whom  State  or  local 
foster  care  payments  are  made, 
individuals  with  respect  to  whom 
Federal  adoption  assistance  payments 
are  made,  or  individuals  with  respect  to 
whom  State  or  local  adoption  assistance 
payments  are  made,  for  the  period  for 
which  such  benefits  or  payments  are 


received,  shall  not  be  counted  as  income 
and  resources  of  an  assistance  unit 
applying  for  or  receiving  assistance 
under  title  IV-A;  except  that  a  child 
receiving  adoption  assistance  payments 
will  not  be  excluded  if  such  exclusion 
would  cause  the  AFDC  benefits  of  the 
assistance  unit  of  which  the  child  would 
otherwise  be  considered  a  member  to  be 
reduced.  Under  this  requirement, 
"individuals  receiving  SSI  benefits 
under  title  XVI"  include  individuals 
receiving  mandatory  or  optional  State 
supplementary  payments  under  section 
1616(a)  of  the  Social  Security  Act  or 
under  section  212  of  Public  Law  93-66 
and,  "individuals  with  respect  to  whom 
Federal  foster  care  payments  are  made" 
means  a  child  with  respect  to  whom 
Federal  foster  care  maintenance 
payments  are  made  under  section  472(b) 
and  defined  in  section  475(4)(A)  of  the 
Act,  and  a  child  whose  costs  in  a  foster 
family  home  or  child-care  institution  are 
covered  by  foster  care  maintenance 
payments  made  with  respect  to  his  or 
her  minor  parent  under  sections  472(h) 
and  475(4)(B)  of  the  Act.  "Individuals 
with  respect  to  whom  Federal  adoption 
assistance  payments  are  made"  made  a 
child  who  receives  payments  made 
under  an  approved  title  IV-E  plan  based 
on  an  adoption  assistance  agreement 
between  the  State  and  the  adoptive 
parents  of  a  child  with  special  needs, 
pursuant  to  sections  473  and  475(3)  of 
the  Social  Security  Act. 
***** 

3.  Section  233.53  is  amended  by 
revising  paragraphs  (a)  and  (c)(4] 
introductory  text  to  read  as  follows: 

§  233.53    Support  and  maintenance 
assistance  (including  home  energy 
assistance)  in  AFDC. 

(A)  General.  At  State  option,  certain 
support  and  maintenance  assistance 
(including  home  energy  assistance)  may 
be  excluded  from  income  and  resources. 

***** 

(c)  *  •  • 

(4)  Provide  that  the  State  may 
exclude,  from  income  and  resources, 
support  and  maintenance  assistance  (as 
defined  in  paragraph  (b)  of  this  section) 
which  the  appropriate  State  agency 
certifies  is  based  on  need,  if  the 
assistance  is  furnished  by: 


PART  235— {AMENDED] 

-    Part  235  of  chapter  II,  title  45  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  235  is 
revised  to  read  as  follows: 

Authority:  Sees.  403, 416,  and  1102  of  the 
Social  Security  Act  (42  U.S.C.  603,  616, 1302). 


2.  New  IS  235.112  and  235.113  are 
added  to  read  as  follows: 

§  235. 1 1 2.    Optional  AFDC  Fraud  Control 
Program. 

(a)  Scope.  A  State  agency  under  title 
IV-A  may  elect  to  establish  and  operate 
a  fraud  control  program  pursuant  to 
section  416  of  the  Act.  A  State  agency 
electing  this  optional  program  is 
required  to  proceed  against  any 
individual  member  of  a  family  .' 
regardless  of  AFDC  payment  status  who 
it  believes  to  have  committed  an 
intentional  program  violation  as 
described  in  paragraph  (b)  of  this 
section  through  a  State  administrative 
hearing  or  by  referring  the  matter  to  the 
appropriate  authorities  for  civil  or 
criminal  action  in  a  State  or  Federal 
court.  In  proceeding  against  such  an 
individual,  the  State  agency  must 
coordinate  its  actions  with  any 
corresponding  actions  being  taken  under 
the  Food  Stamp  program  where  the 
factual  issue  arise  from  the  same  or 
related  circumstances. 

(b)  Definition  of  intentional  program 
violation.  An  intentional  program   "** 
violation  is  an  action  by  an  individual, 
for  the  purpose  of  establishing  or 
maintaining  the  family's  eligibility  for 
AFDC  or  for  increasing  or  preventing  a 
reduction  in  the  amount  of  the  grant, 
which  is  intentionally: 

(1)  A  false  or  misleading  statement  or 
misrepresentation,  concealment,  or 
withholding  of  facts,  or 

(2)  Any  act  interned  to  mislead, 
misrepresent,  conceal,  or  withhold  facts 
or  propound  a  falsity. 

(c)  Disqualification  penalties.  (1)  An 
individual  who,  on  the  basis  of  a  plea  of 
guilty  or  nolo  contendere  or  otherwise, 
is  found  to  have  committed  an 
intentional  program  violation  by  a  State 
administrative  disqualification  hearing 
pursuant  to  this  section  or  by  a  State  or 
Federal  court  will  be  treated  in  the 
following  manner.  The  State  agency 
shall  not  take  the  individual's  needs  into 
account  when  determining  the 
assistance  unit's  need  and  amount  of  the 
assistance.  Any  resources  and  income  of 
the  disqualified  individual  will  be 
considered  available  to  the  assistance 
unit.  The  individual's  needs  will  not  be 
taken  into  account  for  6  months  upon 
the  first  occasion  of  any  such  offense;  12 
months  upon  the  second  occasion  of  any 
such  offense;  and  permanently  upon  the 
third  or  a  subsequent  occasion  of  any 
such  offense. 

(2)  Duration  of  the  penalty.  Any 
period  for  which  a  disqualification 
penalty  is  imposed  shall  remain  in 
effect,  without  possibility  of  an 
administrative  stay,  unless  and  until  the 
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2.  New  IS  235.112  and  235.113  are 
added  to  read  as  follows: 

§  235. 11 2.    Optional  AFDC  Fraud  Control 
Program. 

(a)  Scope.  A  State  agency  under  title 
IV-A  may  elect  to  establish  and  operate 
a  fraud  control  program  pursuant  to 
section  416  of  the  Act.  A  State  agency 
electing  this  optional  program  is 
required  to  proceed  against  any 
individual  member  of  a  family 
regardless  of  AFDC  payment  status  who 
it  believes  to  have  committed  an 
intentional  program  violation  as 
described  in  paragraph  (b)  of  this 
section  through  a  State  administrative 
hearing  or  by  referring  the  matter  to  the 
appropriate  authorities  for  civil  or 
criminal  action  in  a  Stale  or  Federal 
court.  In  proceeding  against  such  an 
individual,  the  State  agency  must 
coordinate  its  actions  with  any 
corresponding  actions  being  taken  under 
the  Food  Stamp  program  where  the 
factual  issue  arise  from  the  same  or 
related  circumstances. 

(b)  Definition  of  intentional  program 
violation.  An  intentional  program    "*" 
violation  is  an  action  by  an  individual, 
for  the  purpose  of  establishing  or 
maintaining  the  family's  eligibility  for 
AFDC  or  for  increasing  or  preventing  a 
reduction  in  the  amount  of  the  grant, 
which  is  intentionally: 

(1)  A  false  or  misleading  statement  or 
misrepresentation,  concealment,  or 
withholding  of  facts,  or 

(2)  Any  act  interned  to  mislead, 
misrepresent,  conceal,  or  withhold  facts 
or  propoimd  a  falsity. 

(c)  Disqualification  penalties.  (1)  An 
individual  who,  on  the  basis  of  a  plea  of 
guilty  or  nolo  contendere  or  otherwise, 
is  found  to  have  committed  an 
intentional  program  violation  by  a  State 
administrative  disqualification  hearing 
pursuant  to  this  section  or  by  a  State  or 
Federal  court  will  be  treated  in  the 
following  manner.  The  State  agency 
shall  not  take  the  individual's  needs  into 
account  when  determining  the 
assistance  unit's  need  and  amount  of  the 
assistance.  Any  resources  and  income  of 
the  disqualified  individual  will  be 
considered  available  to  the  assistance 
unit.  The  individual's  needs  will  not  be 
taken  into  account  for  6  months  upon 
the  first  occasion  of  any  such  offense;  12 
months  upon  the  second  occasion  of  any 
such  offense;  and  permanently  upon  the 
third  or  a  subsequent  occasion  of  any 
such  offense. 

(2)  Duration  of  the  penalty.  Any 
period  for  which  a  disqualification 
penalty  is  imposed  shall  remain  in 
effect,  without  possibility  of  an 
administrative  stay,  unless  and  until  the 
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finding  upon  which  the  penalty  was 
based  is  subsequently  reversed  by  a 
court  of  appropriate  iurisdiction  but  in 
no  event  shall  the  duration  of  the  period 
for  which  such  penalty  is  imposed  be 
subject  to  review. 

(3)  Applicability  of  the  penalty.  A 
disqualification  penalty  imposed  on  an 
individual  by  one  IV-A  State  agency 
may  be  used  determining  the 
appropriate  disqualification  penalty  for 
the  individual  by  another  IV-A  State 
agency.  Where  an  individual  with  a 
prior  violation(s)  moves  from  one  State 
to  another  and  has  been  found  to  have 
committed  an  intentional  program 
violation(s).  the  State  agency  may 
impose  the  penalty  based  on  the  number 
of  such  violations  committed  in  other 
States.  A  State  may  establish  interstate 
agreements  with  other  States  to  share 
appropriate  information. 

In  cases  where  a  disqualification 
penalty  and  other  sanctions  or  penalties 
apply: 

(i)  The  disqualification  penalties  in 
this  section  shall  be  in  addition  to,  and 
cannot  be  substituted  for,  any  other 
sanctions  or  penalties  which  may  be 
imposed  by  law  for  the  same  offenses; 
and 

(ii)  The  disqualification  penalties 
imposed  under  this  optional  program 
only  affect  the  individual  concerned  and 
cannot  substitute  for  other  sanctions 
under  the  AFDC  program  (e.g..  failure  to 
participate  in  JOBS  or  to  cooperate  in 
obtaining  child  support). 

(d)  Notice  requirements.  The  State 
agency  must  provide  all  applicants  with 
a  written  notice  of  the  disqualification 
penalties  for  fraud  under  this  section  at 
the  time  of  application.  Individuals  who 
are  recipients  on  the  date  of  approval  of 
the  State  plan  amendment  implementing 
this  optional  program  must  be  provided 
a  written  notice  no  later  than  the  next 
redetermination  for  AFDC. 

(e)  State  plan  requirements  and 
budget  information.  A  State  agency 
electing  this  optional  program  must 
operate  such  program  in  full  compliance 
with  section  416  of  the  Social  Security 
Act  and  submit  to  the  Department  (with 
such  revisions  as  may  from  time  to  time 
be  necessary): 

(1)  A  description  of  its  h-aud  control 
program,  and 

(2)  An  initial  budget  estimate  for  the 
program. 

(0  Systems.  The  requirements  of  45 
CFR  part  95.  subpart  F  that  apply  to 
enhanced  funding  systems  costs  are 
applicable  to  ADP  systems  costs  related 
to  the  AFDC  fraud  control  program. 

(g)  Federal  financial  participation — 
(1)  Allowable  costs.  Federal  financial 
participation  (FFP)  is  authorized  at  the 
75  percent  reimbursement  rate  to  a  State 


agency  with  an  approved  plan  to 
establish  and  operate  a  fraud  control 
program  pursuant  to  section  416  of  the 
Social  Security  AcL  All  costs  must 
adhere  to  cost  principles  found  at  OMB 
Circular  No.  A-87  and  to  cost  allocation 
provisions  found  at  §  205.150.  FFP  at  the 
75  percent  reimbursement  rate  is  limited 
to: 

(i)  Costs  directly  attributable  to  the 
prosecution,  conduct  of  administrative 
disqualification  hearings,  and  fraud 
collection  activities  that  result 
therefrom; 

(ii)  Costs  of  ADP  systems  that  are 
solely  dedicated  to  the  optional  fraud 
control  program;  and 

(iii)  Costs  for  activities  performed  by 
investigative  staff  who  are  employed  by 
or  detailed  to  the  IV-A  single  State 
agency  provided  that  such  staff  bear  the 
position  tide  of  investigator  (or  a  similar 
designation)  and  work  under  an  o^iciad 
position  description  that  describes  tasks 
directiy  related  to  fraud  investigation. 
When  services  are  provided  by 
organizations  (private  or  governmental) 
outside  of  the  State  IV-A  agency,  the 
IV-A  agency  must  ensure  that  the  costs 
of  these  services  are  adequately 
dociunented  for  proper  claiming  at  the 
75  percent  Federal  reimbursement  rate. 

(2)  Pre-eligibility  fraud  detection. 
Verification  measures  to  detect 
fraudulent  applications  will  be  matched 
at  the  normal  50  percent  administrative 
rate.  For  States  operating  under  an 
approved  optional  fraud  control  program 
pursuant  to  section  416  of  the  Social 
Security  Act  a  75  percent  matching  rate 
may  be  available  when  the  verification 
measures  are  applied  and  performed  by 
a  fraud  investigator  on  a  case  that  has 
been  referred  by  an  eligibility  worker 
(following  completion  of  the  applicable 
verification  measures  set  forth  in  the 
State  plan  to  implement  §  235.111) 
because  of  a  suspicion  that  the  applicant 
may  have  committed  an  intentional 
program  violation  as  defined  in 

%  235.112(b). 

(3)  Cost  allocation.  Where  common 
activities  or  efforts  are  undertaken  In 
support  of  both  the  AFDC  and  Food 
Stamp  programs,  the  cost  allocation 
plan  pursuant  to  S  205.150  must  provide 
for  a  distribution  of  these  costs  to  both 
programs. 

§235.113    DtsquaNficatton (tearing 
procedures  under  of>tkMWi  AFDC  fraud 
controL 

(a)  Prehearing  investigation 
requirement  The  State  IV-A  agency 
that  had  elected  to  establish  and 
operate  a  fraud  control  program 
pursuant  to  section  416  of  the  Act  must 
conduct  an  investigation  of  an  allegation 


that  an  individual  committed  an 
intentional  program  violation. 

(b)  Disqualification  hearings.  (1)  The 
State  agency  may  consolidate  an 
individual's  fair  hearing  governed  by 
§  205.10  with  a  disqualification  hearing 
based  on  the  same  or  related 
circumstances  provided  that  the 
individual  receives  prior  notice  of  the 
consolidation.  Additionally,  the  State 
agency  may  designate  the  same  hearing 
officer  to  preside  at  a  consolidated 
hearing. 

(2)  The  State  agency  may  provide 
administration  disqualification  hearings 
at  the  local  level  in  some  or  all  of  its 
subdivisions  with  a  right  to  appeal  to  a 
State  agency  level  de  novo  hearing. 

(3)  (i)  The  State  agency  shall  provide  a 
written  notice  to  the  individual  alleged 
to  have  committed  the  program  violation 
at  least  30  days  prior  to  the  date  of  the 
disqualification  hearing. 

(ii)  The  advance  written  notice  to  the 
individual  shall  include  the  following 
items: 

(A)  The  date,  time  and  location  of  the 
hearing; 

(B)  The  charge(s)  against  the 
individual; 

(C)  A  summary  of  the  evidence,  and 
how  and  where  the  evidence  can  be 
examined; 

(D)  A  warning  that  the  individual's 
failure  to  appear  without  good  cause 
will  result  in  a  decision  by  the  hearing 
officer  based  solely  on  the  information 
provided  by  the  State  agency  at  the 
hearing; 

(E)  A  statement  that  the  individual 
may  request  a  postponement  of  the 
hearing  provided  that  such  request  is 
made  to  the  State  agency  at  least  10 
days  in  advance  of  the  scheduled 
hearing; 

(F)  A  statement  that  the  individual 
will  have  10  days  from  the  date  of  the 
scheduled  hearing  to  present  to  the  State 
agency  good  cause  for  failure  to  appear 
in  order  to  receive  a  new  hearing; 

(G)  A  description  of  the  penalties  that 
can  result  from  a  determination  that  the 
individual  has  committed  an 
international  program  violation  and  a 
statement  of  which  penalty  is  applicable 
to  the  individual; 

(H)  A  statement  that  the  hearing  does 
not  preclude  the  State  government  from 
prosecuting  the  individual  for  an 
intentional  program  violation  in  a  civil 
or  criminal  court  actioa  or  from 
collecting  and  overpayment; 

(I)  A  listing  of  individuals  or 
organizations  that  provide  free  legal 
representation  to  individuals  alleged  to 
have  committed  International  program 
violations; 
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{]]  An  explanation  that  the  individual 
may  waive  his  or  her  right  to  appear  at 
an  administrative  disqualification 
hearing  as  provided  in  paragraph  (c) 
below;  and 

(K)  A  statement  of  the  accus^ 
individual's  right  to  remain  silevit 
concerning  the  chargefs)  and  tha< 
anything  said  or  signed  by  the 
individual  concerning  the  charge{s)  may 
be  used  against  him  or  her  in  a  court  of 
law. 

(4)  The  State  agency  will  require  the 
hearing  officer  to  postpone  the 
scheduled  hearing  at  the  individual's 
request  provided  that  the  request  for 
postponement  is  made  at  least  10  days 
in  advance  of  the  date  of  the  scheduled 
disqualification  hearing.  However,  the 
hearing  shall  not  be  postponed  for  more 
than  a  total  of  30  days,  and  the  State 
agency  may  limit  the  number  of 
postponements  to  one. 

(5)  A  hearing  shall  be  conducted  by  an 
impartial  official  of  the  agency  who  has 
not  had  previous  involvement  in  the 
case. 

(6)  Medical  assessments  shall  be 
obtained  at  agency  expense  and  made 
part  of  the  record  if  the  hearing  officer 
considers  it  necessary. 

(7)  The  individual,  or  his 
representative,  shall  have  adequate 
opportunity  to: 

(i)  Examine  the  contents  of  his  case 
file,  and  all  documents  and  records  to  be 
used  by  the  agency  at  the  hearing,  at  a 
reasonable  time  before  the  date  of  the 
hearing,  and  during  the  hearing; 

(ii)  Present  his  case  himself  or  with 
the  aid  of  an  authorized  representative; 

(iii)  Bring  witnesses; 

(iv)  Establish  all  pertinent  facts  and 
circumstances; 

(v)  Advance  any  arguments  without 
undue  influence;  and 

(iv)  Question  or  refute  any  testimony 
or  evidence,  including  the  opportunity  to 
confront  and  cross-examine  adverse 
witnesses. 

(8)  Decisions  made  by  the  hearing 
officer  shall  be  based  exclusively  on 
evidence  and  other  material  introduced 
at  the  hearing.  The  transcript  or 
recording  of  testimony,  exhibits,  or 
official  reports  introduced  at  the 
hearing,  together  with  all  papers  and 
requests  filed  in  the  proceeding,  and  the 
decision  of  the  hearing  officer  shall  be 
made  available  to  the  individual  or  to 
his  or  her  representative  at  a  reasonable 
time  and  place. 

(9)  Decisions  by  the  hearing  officer 
shall: 

(1)  In  the  event  of  an  evidentiary 
hearing,  consist  of  a  decision 
memorandum  summarizing  the  facts  and 
identifying  the  regulations  supporting 
the  decision; 


(il)  In  the  event  of  a  State  agency  de 
novo  hearing,  specify  the  reasons  for  the 
decision  and  identify  the  supporting 
evidence  and  regulations;  and 

(iii)  Be  made  within  90  days  of  the 
date  of  the  notice. 

(10)  The  State  agency  may  not 
disqualify  an  individual  until  the  hearing 
officer  finds  that  the  individual  has 
committed  an  intentional  program 
violation.  This  does  not  mean,  however, 
that  the  State  agency  is  precluded  from 
discontinuing,  terminating,  suspending, 
or  reducing  assistance,  or  changing  the 
manner  or  form  of  payment  to  a 
protective,  vendor,  or  two-party 
payment  for  other  reasons.  For  example, 
in  a  State  that  requires  monthly 
reporting,  the  State  agency  may  have 
facts  which  substantiate  that  the  unit 
failed  to  report  a  change  in 
circumstances  even  though  the  State 
agency  has  not  yet  demonstrated  that 
the  failure  to  report  was  an  intentional 
program  violation. 

(11)  If  the  hearing  officer  finds  that  the 
individual  committed  an  intentional 
program  violation,  the  State  agency 
shall  provide  a  written  notice  to  the 
individual  prior  to  disqualification.  The 
notice  shall  inform  the  individual  of  the 
decision  and  the  reason  for  the  decision. 
In  addition,  the  notice  shall  inform  the 
individual  of  the  period  of 
disqualification  (which  shall  begin  no 
later  than  the  first  day  of  the  second 
month  which  follows  the  date  of  notice), 
and  the  amount  of  payment  the  unit  will 
receive  during  the  disqualification 
period,  and  in  cases  of  an  individual's 
disqualification  resulting  from  a  prior 
receipt  of  assistance,  the 
disqualification  will  be  postponed  until 
after  a  reapplication  for  AFDC 
assistance  is  approved. 

(12)  If  a  hearing  officer  at  a  local  level 
disqualification  hearing  determines  that 
an  individual  committed  an  intentional 
program  violation,  the  notice  of  the  local 
level  hearing  decision  shall,  in  addition 
to  the  items  described  in  paragraph 
(b)(ll)  of  this  section,  inform  the 
individual  of  the  right  to  appeal  the 
decision  to  the  State  agency  within  15 
days  of  the  date  of  the  notice. 

(c)  Waiver  of  the  administrative 
disqualification  hearing.  (1)  Each  State 
agency  may  establish  procediu^s  to 
allow  an  accused  individual  to  waive 
his  or  her  right  to  appear  at  an 
administrative  disqualification  hearing. 

(2)  For  State  agencies  that  elect  the 
option  of  allowing  individuals  to  waive 
their  rights  to  appear  at  an 
administrative  disqualification  hearing, 
the  following  procedures  are  required: 

(i)  The  advance  notice  in  paragraph 
(b)(3)  of  this  section  must  include  a 
statement  that  the  individual  may  waive 


the  right  to  appear  at  an  administrative   ' 
disqualification  hearing. 

(ii)  This  statement  shall  include,  at  a 
minimum: 

(A)  The  date  that  the  signed  waiver 
must  be  received  by  the  State  agency 
and  a  signature  block  for  the  accused 
individual,  along  with  a  statement  that 
the  caretaker  relative  must  also  sign  the 
waiver  if  the  accused  individual  is  not 
the  caretaker  relative,  with  an 
appropriately  designated  signature 
block; 

(B)  A  statement  of  the  accused 
individual's  right  to  remain  silent 
concerning  the  charge(s)  and  that 
anything  said  or  signed  by  the 
individual  concerning  the  charge[s)  may 
be  used  against  him  or  her  in  a  court  of 
law; 

(C)  The  fact  that  waiver  of  the 
individual's  right  to  appear  at  a 
disqualification  hearing  may  result  in  a 
disqualification  penalty  and  a  reduction 
in  the  assistance  payment  for  the 
appropriate  period  even  if  the  accused 
individual  does  not  admit  to  the  facts  as 
presented  by  the  State  a^jency;  and 

(D)  An  opportunity  for  the  accused 
individual  to  specify  whether  or  not  he 
or  she  admits  to  the  facts  as  presented 
by  the  State  agency.  ^ 

(3)  When  the  individual  waives  his  or 
her  right  to  appear  at  a  disqualification 
hearing,  the  disqualification  and 
appropriate  reduction  of  assistance  shall 
result  regardless  of  whether  the 
individual  admits  or  denies  the  charges. 
The  State  agency  shall  send  a  written 
notice  informing  the  individual  of  the 
period  of  disqualification  (which  shall 
begin  no  later  than  the  first  day  of  the 
second  month  which  follows  the  date  of 
notice),  and  the  amount  of  payment  the 
unit  will  receive  during  the 
disqualification  period.  If  an  individual 
whbse  case  has  been  terminated  waives 
his  disqualification  hearing  rights,  the 
disqualification  period  shall  be 
postponed  until  after  a  reapplication  for 
AFDC  assistance  is  approved, 

(d)  Court  actions  on  consent 
agreements.  (1)  Each  State  agency  may 
establish  procedures  to  allow  an 
accused  individual  to  sign  an  agreement 
confirmed  by  a  court  in  which  he  or  she 
admits  committing  an  intentional 
program  violation. 

(2)  State  agencies  that  allow  an 
individual  to  sign  such  an  agreement 
shall  follow  these  procedures: 

(i)  The  State  agency  shall  enter  into 
an  agreement  with  its  Attorney 
General's  Office  or,  where  necessary, 
with  county  prosecutors  which  provides 
for  advance  written  notification  to  the 
accused  individual  of  the  consequences 
of  signing  such  an  agreement.  The 
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the  right  to  appear  at  an  administrative   • 
disqualification  hearing. 

(ii)  This  statement  shall  include,  at  a 
minimum: 

(A)  The  date  that  the  signed  waiver 
must  be  received  by  the  State  agency 
and  a  signature  block  for  the  accused 
individual,  along  with  a  statement  that 
the  caretaker  relative  must  also  sign  the 
waiver  if  the  accused  individual  is  not 
the  caretaker  relative,  with  an 
appropriately  designated  signature 
block; 

(B)  A  statement  of  the  accused 
individual's  right  to  remain  silent 
concerning  the  charge(s)  and  that 
anything  said  or  signed  by  the 
individual  concerning  the  charge(s)  may 
be  used  against  him  or  her  in  a  court  of 
law; 

(C)  The  fact  that  waiver  of  the 
individual's  right  to  appear  at  a 
disqualification  hearing  may  result  in  a 
disqualification  penalty  and  a  reduction 
in  the  assistance  payment  for  the 
appropriate  period  even  if  the  accused 
individual  does  not  admit  to  the  facts  as 
presented  by  the  Stale  agency;  and 

(D)  An  opportunity  for  the  accused 
individual  to  specify  whether  or  not  he 
or  she  admits  to  the  facts  as  presented 
by  the  State  agency.  ^ 

(3)  When  the  individual  waives  his  or 
her  right  to  appear  at  a  disqualification 
hearing,  the  disqualification  and 
appropriate  reduction  of  assistance  shall 
result  regardless  of  whether  the 
individual  admits  or  denies  the  charges. 
The  State  agency  shall  send  a  written 
notice  informing  the  individual  of  the 
period  of  disqualification  (which  shall 
begin  no  later  than  the  first  day  of  the 
second  month  which  follows  the  date  of 
notice],  and  the  amount  of  payment  the 
unit  will  receive  during  the 
disqualification  period.  If  an  individual 
wh6se  case  has  been  terminated  waives 
his  disqualification  hearing  rights,  the 
disqualification  period  shall  be 
postponed  until  after  a  reapplication  for 
AFDC  assistance  is  approved. 

(d)  Court  actions  on  consent 
agreements.  {!)  Each  State  agency  may 
establish  procedures  to  allow  an 
accused  individual  to  sign  an  agreement 
confirmed  by  a  court  in  which  he  or  she 
admits  committing  an  intentional 
program  violation. 

(2)  State  agencies  that  allow  an 
individual  to  sign  such  an  agreement 
shall  follow  these  procedures: 

(i)  The  State  agency  shall  enter  into 
an  agreement  with  its  Attorney 
General's  Office  or,  where  necessary, 
with  county  prosecutors  which  provides 
for  advance  written  notification  to  the 
accused  individual  of  the  consequences 
of  signing  such  an  agreement.  The 
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written  notification  shall  include,  at  a 
minimum: 

(A)  A  statement  for  the  accused 
individual  to  sign  that  he  or  she 
understands  the  consequences  of  signing 
the  agreement,  along  with  a  statement 
that  the  caretaker  relative  must  also  sign 
the  agreement  if  the  accused  individual 
is  not  the  caretaker  relative: 

(B)  A  statement  that  signing  the 
agreement  will  result  in  a  reduction  in 
payment  for  the  appropriate  period;  and 

(C)  A  statement  of  which 
disqualification  period  will  be  imposed 
as  a  result  of  the  accused  individual 
signing  the  agreement. 

(ii)  After  the  court  confirms  the 
agreement,  the  State  agency  shall 
provide  a  written  notice  to  the 
individual  which  specifies  the  period  of 
disqualification  (which  shall  begin  no 
later  than  the  first  day  of  the  second 
month  which  follows  the  date  of  notice), 
and  the  amount  of  payment  the  unit  will 
receive  during  the  disqualification 
period.  However,  if  the  court  specifies 
the  date  for  initiating  the 
disqualification  period,  the  State  agency 
shall  disqualify  the  accused  individual 
in  accordance  with  the  court  order.  If  an 
individual  whose  case  has  been 
terminated  signs  a  consent  agreement, 
the  disqualification  period  shall  be 
postponed  until  after  a  reapplication  for 
AFDC  assistance  is  approved. 

[FR  Doc.  91-29363  Filed  12-«-9t;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-162;  FCC  91-336] 

Broadcast  Services;  Evaluation  of  the 
Syndication  and  FinarKial  Interest 
Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

summary:  The  Commission  by  this 
Memorandum  Opinion  and  Order 
affirms  the  Report  and  Order  adopted  in 
this  proceeding,  (56  FR  26242,  June  6, 
1991),  which  substantially  relaxed  the 
financial  interest  and  syndication  rules. 
The  remaining  financial  interest  and 
syndication  rules  apply  only  to  network 
production,  acquisition  and  syndication 
of  network  prime  time  entertainment 
programs  and  to  network  participation 
in  first-run  syndication.  Additionally,  in 
response  to  various  petitions  for 
reconsideration  of  the  Report  and  Order. 


the  Commission  clarifies  and  makes 
technical  corrections  to  certain  aspects 
of  its  rules. 

EFFECTIVE  DATE:  January  8. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Glauberman.  Mass  Media 

Bureau,  Policy  and  Rules  Division,  (202) 

632-3410. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in  MM 
Docket  No.  90-162  adopted  October  24, 
1991,  and  released  November  22. 1991. 
The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230],  1919  M  Street.  NW.. 
Washington.  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
(202)  452-1422. 1114  21st  Street,  NW., 
Washington,  DC. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  By  this  Memorandum  Opinion  and 
Order  (MO&O),  the  Commission 
addresses  issues  raised  in  petitions  for 
reconsideration  of  the  Report  and  Order 
in  this  proceeding  amending  the 
financial  interest  and  syndication  rules. 
The  Commission's  previous  action 
provided  new  business  opportunities  for 
the  broadcast  television  networks  by 
substantially  relaxing  the  restrictions  on 
the  networks'  ability  to  acquire  financial 
interests  and  syndication  rights  in 
television  programming.  The  remaining 
financial  interest  and  syndication  rules 
apply  only  to  network  production, 
acquisition  and  syndication  of  network 
prime  time  entertainment  programs  and 
to  network  participation  in  first-run 
syndication.  Petitions  for 
reconsideration  of  the  Report  and  Order 
were  filed  by:  Association  of 
Independent  Television  Stations.  Inc. 
(INTV);  CBS  Inc.  and  National 
Broadcasting  Company.  Inc.  (CBS/NBC); 
Coalition):  to  preserve  the  Financial 
Interest  and  Syndication  Rule 
(Coalition);  Chris-Craft/United 
Television  Station  Group.  Tribune 
Broadcasting  Company,  Gaylord 
Broadcasting  Company  and  Channel  50 
TV  Corp.  (Chris-Craft/Tribune  et  al.); 
Orbis  Communications  Inc.  (Orbis);  the 
Program  Producers  and  Distributors 
Committee  (PPDC);  and  Press  Television 
Corporation  (Press). 

2.  In  1970,  the  Commission  adopted 
financial  interest  and  syndication  rules 
that  prohibited  television  networks  from 
acquiring  any  financial  interests  or 
syndication  rights  in  the  broadcast  of 
outside  produced  programs  [i.e., 
programs  not  solely  produced  by  the 


network)  other  than  the  right  to  exhibit 
such  programs  on  the  network.  Those 
rules  also  prohibited  networks  from 
engaging  in  the  domestic  syndication 
business,  or  from  having  any  ongoing 
interest  in  the  sj-ndication  of  programs 
for  non-network  broadcast  distribution. 
However,  the  rules  allowed  networks  to 
syndicate  outside  the  United  States 
programs  that  they  had  solely  produced 
or  that  had  been  produced  by  foreign 
entities. 

3.  The  Commission  initiated  this 
proceeding  to  determine  whether 
modification  of  these  rules  was 
warranted.  As  the  Commission  observed 
in  the  Report  and  Order,  over  the  last  20 
years,  the  role  and  the  power  of  the 
three  major  networks  has  diminished; 
cable  television  has  emerged  as  a 
competitive  force:  and  the  fundamental 
objectives  of  the  rules — to  foster  a 
robust  syndication  industn*'  and  to 
prevent  network  extraction  of  rights 
from  non-network  producers — have 
been  advanced.  The  Commission  also 
indicated  that  concerns  still  remain, 
however,  that  the  underlying  objectives 
of  the  rules  could  not  be  achieved  in  the 
absence  of  such  rules.  Thus,  in  the 
Report  and  Order,  the  Commission 
determined  that  a  measured  approach  to 
relief  for  the  networks  was  the  most 
effective  means  of  achieving  its 
objectives  and  ensuring  that  its  diversity 
goals  were  not  undermined. 

4.  By  the  Report  and  Order  in  this 
proceeding,  the  Commission  adopted 
new  rules  that:  (1)  Eliminate  the 
restrictions  on  network  ownership  and 
syndication  of  network  programming  as 
to  all  dayparts,  and  all  programs  other 
than  prime  time  entertainment;  (2)  allow 
networks  to  retain  all  rights,  including 
financial  interests  and  domestic  and 
foreign  syndication  rights,  in  all  "in- 
house"  productions  of  network 
programs;  (3)  permit  networks  to 
produce  "in-house"  up  to  40  percent  of 
their  prime  time  entertainment 
schedules:  (4)  allow  networks  to  acquire 
all  rights,  including  financial  interest, 
domestic  syndication  and  foreign 
syndication  rights,  in  outside 
productions,  on  their  own  or  another 
network,  subject  to  certain  safeguards; 
(5)  allow  networks  to  engage  in 
domestic  syndication  of  all  "in-house" 
productions  aired  on  their  network, 
subject  to  certain  safeguards;  (6)  allow 
networks  to  engage  in  foreign 
syndication  of  network  programs 
without  limitations;  and  (7)  allow 
limited  network  participation  in  first-run 
syndication.  The  Report  and  Order  also 
revised  the  definition  of  "network", 
established  transitional  rules  for  a 
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"new"  network  and  imposed  certain 
reporting  requirements. 

5.  On  reconsideration,  parties  propose 
conflicting  modifications  to  the  new 
rules  that  would  either  expand  or 
contract  their  scope.  After  carefully 
reviewing  all  petitions  for 
reconsideration,  the  Commission  Bnds 
no  new  evidence  warranting 
fundamental  changes  in  the  rules  as 
adopted.  The  reconsideration  petitions 
in  many  respects  repeat  points  already 
presented  and  considered  in  early 
phases  of  this  proceeding.  Thus,  by  this 
M0*0,  the  Commission  denies  most  of 
these  requests  that  largely  reiterate 
arguments  already  considered  and 
rejected  in  its  adoption  of  the  original 
Report  and  Order.  In  this  MOaO, 
however,  the  Commission  makes 
technical  corrections  to  the  rule 
regarding  the  co-production  "cooling- 
off '  period  and  the  continued 
restrictions  on  network  participation  in 
first-run  syndication.  The  Commission 
also  clarifies  the  rules  with  respect  to 
the  definition  of  a  co-production,  the 
distinction  between  a  domestic  and 
foreign  production  entity,  and  the 
application  of  syndication  safeguards  to 
a  new  network. 

6.  Section  73.662(b)  of  the  rules  deCne 
a  "co-production"  as  "a  program  in 
which  copyright  ownership,  financial 
responsibility,  and  business  and 
production  control  are  shared."  In  the 
Report  and  Order,  the  Commission 
indicated  that  the  best  way  to  decide 
who  is  the  "producer"  is  to  examine 
who  controls  the  production  process, 
who  pays  for  that  process  and  who 
owns  the  resulting  program.  It  also 
stated  that  each  of  these  criteria  is 
useful  for  analyzing  who  actually 
produces  a  program.  Thus,  only  if  a 
network  shares  each  of  the  listed  factors 
with  an  outside  producer  does  it  have 
substantial  control  over,  and 
responsibility  for,  that  production. 
Accordingly,  the  MO&O  reaffirms  the 
conclusion  that  all  three  enumerated 
factors  must  be  shared  for  a  program  to 
qualify  as  a  co-production. 

7.  In  the  MO&O,  the  Commission 
states  that  it  did  not  intend  to  preclude 
collaborations  between  a  network  and  a 
production  company  owned  in  part  by 
the  network.  Therefore,  the  MO&O 
clarifies  the  defmition  of  "domestic 
production  entity"  as  set  forth  in 

§  73.662(c)  to  confirm  that  a  network's 
production  arrangement  with  a  producer 
in  which  it  holds  a  non-controUing 
interest  may  be  a  co-production  for  the 
purposes  of  these  rules.  Section 
73.66Z(h).  the  defmition  of  a  program 
"solely  produced  by  a  network,"  also  is 
modified  to  reflect  this  clarification. 


8.  The  Commission  modifies  i  73.662 
(c)  and  (e)  of  the  rules  to  clarify  the 
domestic  and  foreign  production  entity 
definitions  so  as  to  distinguish  between 
the  two.  in  part  based  on  the  location  of 
an  entity's  principal  production 
headquarters.  In  the  MO&O.  the 
Commission  slates  that  it  does  not  want 
to  include  as  domestic  producers  those 
foreign-based  production  firms  that  have 
only  a  minimal  American  presence.  It 
also  observes  that  the  major  studios 
which  are  located  within  the  United 
States,  maintain  their  principal 
production  headquarters  in  the  VS^  and 
are  registered  to  do  business  here,  are 
generally  recognized  to  be  domestic 
producers,  even  though  some  of  these 
companies  are  now  owned  by  foreign 
interests.  Moreover,  the  Commission 
indirates  that  it  did  not  intend  to  permit 
a  U.S.  producer  with  its  principal 
production  facilities  in  the  United  Stales 
to  set  up  a  foreign  affiliate  to  avoid  the 
restriction  on  domestic  co-production 
arrangements. 

9.  The  Commission  revises  the  rule 
regarding  the  30-day  "cooling-ofr 
period  applicable  to  domestic  co- 
productions.  As  stated  in  the  Report  and 
Order,  the  purpose  of  the  "cooling-off ' 
period  is  to  give  "an  outside  producer 
who  may  have  been  coerced  into  signing 
a  CO- production  arrangement  *  *  *  the 
option  of  negating  the  arrangement 

*  *  *."  To  better  affect  the  expressed 
intent  of  this  provision,  the  Commission 
revises  §  73.659(a)(3)  to  provide  thai 
such  a  co-production  arrangement  "may 
be  nullified  by  the  outside  production 
entity  during  a  30-day  period  after  it  is 
executed  and  before  it  becomes 
binding." 

10.  The  rules  adopted  in  the  Report 
and  Order  do  not  accurately  reflect  the 
Commission's  decision  to  prohibit 
networks  from  actively  syndicating  any 
first-run  programming  in  domestic 
markets.  Thus,  the  MO&O  amends 

§  73.660  of  the  rules  to  make  explicit  the 
prohibition  of  network  domestic 
syndication  of  first-run  programming 
regardless  of  whether  those  programs 
are  exhibited  during  prime  time  or  non- 
prime  time  periods. 

11.  Finally,  in  the  MO&O.  the 
Commission  clarifies  that  an  entity  that 
becomes  a  "network"  according  to  the 
Report  and  Order's  definition  must 
immediately  comply  with  the  safeguards 
against  warehousing  and  affiliate 
favoritism  in  the  conduct  of  syndication, 
even  for  programs  that  are  otherwise 
grandfathered  as  to  the  retention  or 
acquisition  of  syndication  rights.  The 
Commission  finds  no  reason  not  to 
require  sudi  entities  to  comply  with 
these  safeguards.  The  Commission 


further  notes  that  it  does  not  anticipate 
that  this  requirement  will  abrogate 
existing  contractual  provisions. 

Final  Regulatory  Flexibility  Analysis 
Statement 

12.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  the  Commission 
included  a  final  analysis  in  the  Report 
and  Order  detailing  (i)  the  need  for  and 
purpose  of  the  rules,  (ii)  the  summary  of 
issues  raised  by  public  comment  in 
response  to  the  initial  regulatory 
flexibility  analysis.  Commission 
assessment,  and  changes  made  as  a 
result,  and  (iii)  significant  alternatives 
considered  and  rejected.  No  substantive 
changes  have  occurred  pertaining  to  the 
final  analysis  as  a  result  of  the  petitions 
for  reconsideration. 

13.  The  Secretary  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Smalt 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  Na  96-354.  M 
Stat.  1164.  5  U.S.C.  section  601  et  seq. 
(1981)). 

14.  Accordingly,  It  Is  Ordered  That  the 
petitions  for  reconsideration  filed  by  the 
Association  of  Independent  Television 
Stations.  CBS,  Inc.  and  National 
Broadcasting  Company,  Inc.,  the 
Coalition  to  Preserve  the  Financial 
Interest  and  Syndication  Rule.  Chris- 
Craft/Tribune  et  aL.  Orbis 
Communications,  Inc..  the  Program 
Producers  and  Distributors  Committee, 
and  Press  Television  Corporation  Are 
Granted  to  the  extent  indicated  herein 
and  are  otherwise  Denied. 

15.  It  Is  Further  Odered  that  pursuant 
to  authority  contained  in  Section  4fi). 
301,  303(b).  (f),  (g),  (i).  and  (j).  307(d). 
308(a),  310,  312,  313  and  314  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  4(i).  301. 303(b).  (f). 
(g),  (i).  and  (j).  307(d),  308(a).  310.  312, 
313  and  314,  Part  73  of  the  Commission's 
rules  and  regulations  47  CFR  Part  73.  Is 
Amended  as  set  forth  below. 

Amendatory  Text 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73-4AMENDED1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AuliMMitr.  47  U.S.C  Section  154.  303. 

2.  Section  73.659  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 
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§  73.659    Television  network  flnanciai 
interests  and  syndication  rigtits  in 
programs. 

(a)  *  *  • 

(3)  The  program  or  series  is  a  co- 
production  between  the  network  and  a 
domestic  production  entity  where  such 
co-production  arrangement 

(i)  was  initiated,  in  writing,  by  the 
outside  production  entity  and 

(ii)  may  be  nuUified  by  the  outside 
production  entity  during  the  thirty  (30) 
day  period  after  it  is  executed  and 
before  it  becomes  binding; 
***** 

3.  Section  73.660  is  amended  by 
revising  paragraph  to  read  as  follows: 

S  73.660    Television  network  participation 
In  program  syndication. 

(8)(1)  No  television  network  may 
syndicate  any  prime  time  entertainment 
programs  to  stations  within  the  United 
States; 

(i)  the  syndication  rights  to  which 
have  been  acquired  pursuant  to  the 
provisions  of  §  73.559(a)(4); 

(ii)  that  has  not  previously  been  aired 
on  its  network.  Such  programs  shall  be 
syndicated  domestically  through  an 
independent  syndicator. 

(2)  No  television  network  may 
syndicate  any  Hrst-run  non-network 
progranmiing  to  television  stations 
within  the  United  States.  Such  programs 
shall  be  syndicated  domestically 
through  an  independent  syndicator. 

4.  Section  73.662  is  amended  by 
revising  paragraphs  (c),  (e).  and  (h)  to 
read  as  follows: 

§  73.662    Definitions  for  television  network 
financial  interest,  syndication,  and  prime 
time  access  rules. 

For  purposes  of  Section  73.658(k). 
73.659.  73.660,  and  73.661: 

*         •         •         •        • 

(c)  A  "domestic  production  entity"  is  a 
production  entity  registered  to  do 
business  in  the  United  States,  whose 
principal  production  headquarters  is 
located  in  the  United  States,  and  that  is 
not  owned  or  controlled  by  the 
television  network  with  which  it  seeks 
to  co-produce. 

(e)  A  "foreign  production  entity"  is  a 
production  entity  that  is  registered  to  do 
business  outside  of  the  United  States 
and  whose  principal  production 
headquarters  is  located  outside  of  the 
United  States. 


(h)  A  program  "solely  produced  by  a 
network"  is  a  program  in  which  the 
network,  directly  or  through  a 
production  entity  it  owns  or  controls,  is 


the  sole  copyright  owner,  has  full 
fmancial  responsibility  and  full  business 
and  production  control. 

5.  Section  73.3526  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(ll)  to  read  as  follows: 

9  73.3526    Local  public  inspection  fHe  of 
commercial  stations. 

(a)  *  •  * 

(11)  Every  television  broadcast  station 
owned  or  controlled  by  a  television 
network  shall  maintain  the  records 
required  by  section  73.661.  *  *  * 


List  of  Subjecto  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary 

(FR  Doc.  91-29251  Filed  12-«-91;  8:45  am] 
nujNO  cooe  srn-oi-n 

47  CFR  Part  73 

[MM  Docket  No.  89-497;  RM-6877.  RM- 
7269] 

Radio  Broadcasting  Services; 
Apalachicota  and  Carrabelle.  FL 

AOENCy:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
293C1  to  Carrabelle.  Florida,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Allen  Audio  (RM-72e9). 
and  denies  a  petition  for  rulemaking 
filed  by  Richard  L  Plessinger  to 
substitute  Channel  293C1  for  Channel 
265A  at  Apalachicola.  Florida  (RM- 
6877).  See  54  FR  48243,  November  22. 
1989.  Channel  293C1  can  be  allotted  to 
Carrabelle  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.5  kilometers  (7.8  miles) 
west  of  the  community,  in  order  to  avoid 
a  construction  permit  for  Station 
WKMX(FM).  Channel  294C.  Enterprise, 
Alabama.  The  coordinates  for  this 
allotment  are  North  Latitude  29-49-30 
and  West  Longitude  84-47-20.  With  this 
action,  this  proceeding  is  terminated. 
CPFECnvE  dates:  January  21, 1992.  The 
window  period  for  filing  applications 
will  open  on  January  22, 1992,  and  close 
on  February  21, 1992. 
FOR  FUftTHER  INFORMATION  CONTACT 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPIXMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-497. 
adopted  November  22, 1991.  and 
released  December  4. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73  [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Audiotity:  47  U.S.C  154.  303. 

973.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  293C1,  Carrabelle. 

Federal  Communication*  Commission. 
Michael  C  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  91-29411  Filed  12-6-91:  8:45  am] 
■NJJNO  cooc  sna-evM 


47  CFR  Part  73 

[MM  Docket  Na  91-224;  RM-7756] 

Radio  Broadcasting  Services; 
Americus,QA 

AOENCV:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 


summary:  This  document  substitutes 
Channel  254C3  for  Channel  254A  at 
Americus,  Georgia,  and  modifies  the 
license  for  Station  WPUR(FM)  to  specify 
operation  on  the  higher  class  channel,  at 
the  request  of  Sumter  Broadcasting  Co.. 
Inc.  See  56  FR  40589.  August  15, 1991. 
Channel  254C3  can  be  allotted  to 
Americus  in  comphance  with  the 
Commission's  minimimi  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  are  North  Latitude  32-04-51 
and  West  Longitude  84-15-20.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  January  17, 1992. 
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MM  HIKTHBt  MFOfMMTMM  CONTACT: 

Nancy ).  Walls.  Mass  Media  Bureau, 
(202)  634-6E3a 

supptEMENT AMY  iwnmumoML  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-224, 
adopted  November  21. 1911,  and 
released  December  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  432-1422, 1714  21st  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-1  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authorit>':  47  U.S.C  154, 303. 

§73.202    (Amendwll 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 

by  removing  Channel  254A  and  adding 
Channel  254C3  at  Americas. 

Federal  Commanications  Commission. 
Michaei  C  Rujer,  „ 

Assistant  Chief,  Allocations  Brancb,  Policy 
and  Rules  Division,  Mass  Media  Bureau, 
[FR  Doc.  91-29296  Filed  12-fl-91;  8:45  amj 
BiujN«  coot  ins-»i-it 


47  CFR  Part  73 

(MM  Docket  No.  89-513;  RM-6897;  RM- 
72701 

Radio  Broadcasting  Services;  OuMfn, 
GA;  Abbeville  and  Laurens,  SO 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  240C1  for  Channel  240C2  at 
Dublin,  Georgia,  and  modifies  the 
construction  permit  for  Station 
WQZY(FM1,  Dublin,  to  specify  operation 
on  Channel  240C1  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  State  Broadcasting  Company,  Inc.  See 
54  FR  48654,  November  24. 1989. 
Coordinates  used  for  Channel  240C1  at 
Dublin  are  32-39-51  and  82-32-18.  The 
petition  filed  by  Southeastern  Broadcast 
Associates  and  Shelley  Reid  which  was 
accepted  in  this  proceeding  as  a 
counterproposal  has  been  withdrawn 
pursuant  to  a  settlement  agreement 


between  the  parties  in  compliance  with 
f  1.420(j)  of  the  Commission's  Rules. 
With  this  action,  the  proceeding  is 

terminated. 

EFFECTtVC  DATE  January  21, 1992. 

FOR  RIRTNER  INFORMATtON  CONTACT: 

Elizabeth  Beaty,  Mass  Media  Bureau. 
(202)  632-6302. 

SUPPLEMENTARY  INPORMATION:  This  Is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  89-513. 
adopted  November  22, 1991,  and 
released  December  4, 1991.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  dining 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 

continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S73J202    [Amcndadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  240C2  and  adding 
Channel  240C1  at  Dublin. 

Federal  Communications  Conunission. 

Aadraw ).  Ritodes. 

Chief.  AUocoiions  Branch.  Policy  ondRittea 

Division.  Mass  Media  Bureau. 

(FR  Doc.  91-29412  Filed  12-6-91;  8:45  am) 

MUMS  COOC  VVMI-M 


47  CFR  Part  73 

(MM  Docket  No.  91-29;  RM-757Si 

Radio  Broadcasting  Services;  South 
Burtington,  VT 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  James  Broadcasting 
Company.  Inc.,  licensee  of  Station 
WXXX-FM,  Channel  237A,  South 
Burlington,  Vermont,  substitutes 
Channel  238C3  for  Channel  237A  at 
South  Burtington,  and  modifies  WXXX- 
FM*s  license  to  specify  operation  on  the 
higher  powered.  See  56  FR  08976,  March 
4, 1991.  Channel  238C3  can  be  allotted  to 
South  Burhngton  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  wHh  a  site 
restriction  of  4.3  kilometers  (2.6  miles) 
southwest  to  avoid  prohibitive 
interference  to  Station  CBOC(FM). 
Channel  238A.  Cornwall.  Ontario,  and 
CFLXfFM),  Channel  238A,  Sherbrooke, 
Quebec  Canada.  The  coordinates  for 
Channel  23aC3  are  44-26-54  and  73-13- 
05.  We  have  obtained  Canadian 
approval  for  this  channel  as  a  specially 
negotiated  short-spaced  allotment.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  17, 1992. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Pamela  Blumenthal  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  i&  » 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-29. 
adopted  November  15, 1991,  and 
released  December  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422,  in4  21st  Street. 
NW.,  Washington.  DC  20036. 

List  of  Sobjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73-[AMENOEO] 

1.  The  authority  citati<m  for  part  73 

continues  to  read  as  follows: 

Anlbacity:  47  U.&C  154. 309. 

$73,202   (Amended) 

2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  237A  and  adding 
Channel  23aC3  at  South  Burlington. 

Federal  Coramunicatioos  Comaussion. 
MichMt  C  Ruger, 

Assistant  Chief  .MIocalions  Branch,  Policy 
and  Rules  Division  Mass  Media  Bureau. 
(FR  Doc.  91-29351  Filed  l^-S-OT;  8:45  am) 
MUMS  CODE  sm-ei-a 


47  CFR  Part  73 

{MM  Docket  No.  89-496;  Rll-«913  and  R»- 
7253] 

Radio  Broadcasting  Services; 
Kaukauna  and  Cleveland,  Wl 

agency:  Federal  Communications 

Commission. 

action:  Fmal  rule. 


Federal  Re^ster  /  Vol.  56,  No.  236  /  Monday.  December  9.  1991  /  Rules  and  Re^.jatioits        64211 


summary:  This  document  allots  Channel 
Z76C3  to  Kaukauna,  Wisconsin,  as  that 
community's  second  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
WinCom  Limited  Partnership 
("WinCom").  The  coordinates  far 
Channel  276C3  are  44-21-00  and  88-02- 
00.  To  accommodate  the  channel  at 
Kaui<auna,  we  will  substitute  Channel 
251A  for  Channel  276A  at  Cleveland, 
Wisconsin,  and  modify  the  license  for 
Station  WKTT(FM)  accordingly.  The 
coordinates  for  Channel  251A  are  43-59- 
11  and  87-43-53.  See  54  FR  47689, 
November  16, 1989.  WinCom  originally 
requested  the  substitution  of  Channel 
276C3  for  Channel  285A  and 
modification  of  its  license  for  Station 
WKFX(FM)  accordingly.  Since  an 
interest  has  been  expressed  for  Channel 
276C3  at  Kaukauna  and  an  additional 
equivalent  class  channel  is  not 
available,  the  channel  is  allotted  as  a 
second  service.  This  document  also 
dismisses  a  counterproposal  filed  by 
Ashwaubenon  Broadcasting  Company 
(RM-7253).  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  January  21, 1992.  The 
window  period  for  filing  applications  for 
Channel  276C3  at  Kaukauna  will  open 
on  January  22, 1992.  and  close  on 
February  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-^86, 
adopted  November  22, 1991,  and 
released  December  4, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21»t  Street,  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED  1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autbotity:  47  U.S.C.  154.  303. 

§73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  h 
amended  by  removing  Channel  276A 
and  adding  Channel  231A  at  Develand. 
and  by  adding  Channel  27ftC3  at 
Kaukauna. 


Feileral  Comnuinications  Commission. 
Michael  C.  Rugw. 

Assislant  Chief,  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-29413  Filed  lZ-«-91;  8:45  am) 

MLUNG  CODE  ITia-OI-M 


47  CFR  Part  73 

I  MM  Docket  No.  91-267;  RM-7785] 

Television  Broadcasting  Services; 
Kennett,  MO 

AQEMCy:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  UHF 
Television  Channel  58  to  Kennett. 
Missouri,  in  response  to  a  petition  filed 
by  New  Life  Evangelistic  Center,  Inc. 
See  56  FR  47717.  September  20. 1991. 
There  is  a  site  restriction  15.5  kilometers 
(9.4  miles]  south  of  the  community  and 
the  allotment  requires  a  plus  offset.  The 
site  restriction  is  required  to  avoid  the 
freeze  area  of  St  Louis,  Missouri.  The 
coordinates  for  Channel  58  are  36-06-09 
and  90-02-25.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  January  17. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

sumn-.ary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-287. 
adopted  November  21, 1991,  and 
released  December  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW., 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73jM»    lAnendedl 

2.  Section  73.006(b),  the  Table  of  TV 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  58.,  Kennett. 


Federal  Communications  Commission. 
Michael  C.  Rugor. 

Assistant  Chief,  Allocations  Branch.  Polity 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-29297  Filed  12-6-91;  8:45  atDJ 
MlXim  COOE  •712-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Department  of  Defense,  Defense 
Federal  Acquisition  Regulation 
Supplement;  Atr  Circuit  Breakers 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  with  request  for 
comments. 

SlMMARY:  The  Defense  Acquisition 
Regulation  (DAR)  Council  has  issued  an 
interim  rule  amending  the  Defense 
Federal  Acquisition  Regufetion 
Supplement  (DEARS)  by  adding  a  new 
section  225.7017  to  implement  Section 
1421  of  the  Fiscal  Year  1991  Defense 
Authorization  Act  (Pub.  L  101-510). 
Section  1421  prohibits  the  purchase  of   - 
air  circuit  breakers  for  naval  vessels 
unless  the  air  circuit  breakers  are 
manufactured  or  produced  in  the  United 
States. 

Note:  This  n'le  amends  the  1988  edition  of 
DFARS.  not  the  1991  edition  which  was 
published  July  31. 1991  (56  FR  362801 

DATES:  Effective  date:  November  5, 1991. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  January  8, 1992,  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  91-303 
in  all  correspondence. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  ATTN: 
Mrs.  Alyce  Sullivan.  OUSD(A).  The 
Pentagon,  Washington,  DC  20301-3000. 
Telefax  Numl>er  (703)  697-9845. 

FOR  FURTHER  INFORMATION  COWTACT: 

Mrs.  Alyce  Sullivan.  (703)  897-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Determinatioo  to  Iseiv  Interim  Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  policy  as  an  interim  rule.  It 
is  determined  that  compelling  reasons 
exist  to  promulgate  this  interim  rule 
without  prior  opportunity  for  public 
comment.  However,  pursuant  to  Public 
Law  98-577  and  FAR  1.501,  public 
comments  received  in  response  to  this 
notice  will  be  considered  »  fecmulating 
the  final  rule. 


64212 


Federal  Register  /  Vol    56.  No.  236  /  Monday.  December  9,  1991  /  Rules  and  Regulations 


B.  Background 

Section  1421  of  the  Fiscal  Year  1991 
Defense  Authorization  Act  (Pub.  L.  101- 
510)  added  10  U.S.C.  2507(f)  prohibiting 
purchases  of  air  circuit  breakers  for 
naval  vessels  that  are  not  manufactured 
or  produced  in  the  United  States.  In 
addition,  the  cost  of  the  U.S. 
components  of  the  air  circuit  breaker 
must  exceed  50  percent  of  the  cost  of  all 
its  components.  Waivers  are  permitted 
on  a  case-by-case  basis  when 
application  of  the  restriction  (1)  is  not  in 
the  national  security  interest.  (2)  will 
adversely  affect  a  U.S.  company;  or  (3) 
will  result  in  procurement  from  a  U.S. 
company  that,  with  respect  to  the  sale  of 
air  circuit  breakers,  fails  to  comply  with 
applicable  Government  procurement  . 
regulations  or  the  anti-trust  laws  of  the 
United  States.  This  interim  rule  was 
issued  under  Departmental  Letter  91- 
023.  November  5, 1991.  effective  that 
date. 

C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
impact  on  small  businesses,  if  any, 
would  be  beneficial  because  policy 
requires  small  businesses  to  provide  the 
product  of  a  domestic  manufacturer  and 
this  rule  eliminates  competition  from 
foreign  circuit  breakers.  An  initial 
regulatory  flexibility  analysis  has. 
therefore,  not  been  performed.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DAR  Case  91-610D)  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Claudia  L.  Naugle. 

Executive  Editor.  Defense.  Acquisition 
Regulations  System. 

Therefore.  48  CFR  parts  225  and  252 
are  amended  as  follows: 


1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  225— FOREIGN  ACQUISITION 

2.  Sections  225.7017  through  225.7017- 
5  are  added  to  read  as  follows: 

225.7017    Restriction  on  Air  Circuit 
Breakers  for  Naval  Vessels. 

225.7017-1    Restriction. 

In  accordance  with  10  U.S.C.  2507(f). 
do  not  purchase  air  circuit  breakers  for 
naval  vessels  unless — 

(a)  They  are  manufactured  in  the 
United  States,  and 

(b)  The  cost  of  their  U.S.  components 
exceeds  50  percent  of  the  cost  of  all 
their  components. 

225.7017-2    Exceptions. 

This  does  not  prevent  the  purchase  of 
spares  and  repair  parts  needed  to 
support  air  circuit  breakers 
manufactured  outside  the  United  States. 
Support  includes  the  purchase  of  spare 
air  circuit  breakers  where  those  from 
alternate  sources  are  not 
interchangeable. 

225.7017-3    Waiver. 

Subsequent  to  the  notification  at 
225.7017-4,  the  Secretary  of  the  Navy 
and  the  Director  of  the  Defense  Logistics 
Agency  may  waive  the  restriction  on  a 
case-by-case  basis  if  it  is  determined 
that  applying  the  restriction  in  a 
proposed  acquisition — 

(a)  Is  not  in  the  national  security 
interests  of  the  United  States: 

(b)  Will  have  an  adverse  effect  on  a 
U.S.  company:  or 

(c)  Will  result  in  purchase  from  a  U.S. 
company  that,  with  respect  to  the  sale  of 
air  circuit  breakers  for  naval  vessels, 
fails  to  comply  with  applicable 
Government  procurement  regulations  or 
the  anti-trust  laws  of  the  United  States. 

225.7017-4    Waiver  notification. 

A  notice  of  proposed  waiver,  with  a 
justification,  must  be  received  by  the 
Armed  Services  and  Appropriations 
Committees  of  the  Senate  and  House  at 
least  30  days  before  a  waiver  can  be 
granted. 

225.7017-5    Contract  clause. 

Use  the  clause  at  252.225-7034. 
Restriction  on  Air  Circuit  Breakers  for 
Naval  Vessels,  in  all  solicitations  and 
contracts  requiring  air  circuit  breakers 
for  naval  vessels,  unless — 

(a)  An  exception  under  225.7017-2  is 
known  to  apply;  or 


(b)  A  waiver  has  been  granted  in 
accordance  with  225.7017-3. 

PART  252-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7034  is  added  to 
read  as  follows: 

252.225-7034    Restriction  on  Acquisition  of 
Air  Circuit  Breathers. 

As  prescribed  in  225.7017-5.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Air  Circuit 
Breaker*  (Nov  1991) 

(a)  All  air  circuit  breakers  for  naval  vessels 
provided  under  this  contract  shall  be 
manufactured  in  the  United  States  and  the 
cost  of  their  U.S.  components  must  exceed  50 
percent  of  the  cost  of  all  their  components. 

(b)  If  compliance  with  this  restriction  will 
have  an  adverse  effect  on  a  U.S.  company, 
the  Offeror/Contractor  may  request  a  waiver. 
(End  of  clause) 

[FR  Doc.  91-29393  Filed  12-6-91;  8:45  am] 

B4LUNG  CODE  3aiO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  519  and  552 

(APD2800.12ACHGE31] 

General  Services  Administration 
Acquisition  Regulation; 
Subcontracting  Plans 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. ^___ 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  section 
501.105  to  add  an  OMB  control  number 
that  was  inadvertently  omitted  and  to 
add  the  new  OMB  control  number 
approved  for  the  provision  at  552.219-73; 
revise  section  519.705-2  to  designate  the 
existing  text  as  paragraph  (a)  and  add 
paragraph  (b)  requiring  all  offerors, 
other  than  small  business  concerns, 
under  negotiated  solicitations  for 
construction,  repair  and  alteration  or 
leases  of  real  property  with  an  expected 
award  value  over  the  prospectus  level  to 
submit  a  subcontracting  plan  which 
would  be  negotiated  concurrently  with 
the  other  terms  and  conditions  of  the 
contract:  revise  paragraph  (a)(5)  of 
section  519.705-4  to  make  an  editorial 
change;  revise  paragraph  {f)(2)(iii)  of 
section  519.706-70  to  exempt  leases  of 
real  property  except  when  the  terms  of 
the  lease  specifically  provide  for  the 
withholding  of  payment  or  termination  if 
subcontracting  data  reports  are  not 
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(b)  A  waiver  has  been  granted  in 
accordance  with  225.7017-3. 

PART  252-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7034  is  added  to 
read  as  follows: 

252  225-7034    Restriction  on  Acquisition  of 
Air  Circuit  Brealters. 

As  prescribed  in  225.7017-5.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Air  Circuit 
Breakers  (Nov  1991) 

(a)  All  air  circuit  breakers  for  naval  vessels 
provided  under  this  contract  shall  be 
manufactured  in  the  United  States  and  the 
cost  of  their  U.S.  components  must  exceed  50 
percent  of  the  cost  of  all  their  components. 

(b)  If  compUance  with  this  restriction  will 
have  an  adverse  effect  on  a  U.S.  company, 
the  Offeror/Contractor  may  request  a  waiver. 
(End  of  clause) 

[FR  Doc.  91-29393  Filed  12-6-91;  8:45  am] 
MLUNG  CODE  StIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  519  and  552 

(APD2800.12ACHGE31] 

General  Services  Administration 
Acquisition  Regulation; 
Subcontracting  Plans 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule. 


summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  section 
501.105  to  add  an  0MB  control  number 
that  was  inadvertently  omitted  and  to 
add  the  new  OMB  control  number 
approved  for  the  provision  at  552.219-73; 
revise  section  519.705-2  to  designate  the 
existing  text  as  paragraph  (a)  and  add 
paragraph  (b)  requiring  all  offerors, 
other  than  small  business  concerns, 
under  negotiated  solicitations  for 
construction,  repair  and  alteration  or 
leases  of  real  property  with  an  expected 
award  value  over  the  prospectus  level  to 
submit  a  subcontracting  plan  which 
would  be  negotiated  concurrently  with 
the  other  terms  and  conditions  of  the 
contract;  revise  paragraph  {a)(5)  of 
section  519.705-4  to  make  an  editorial 
change;  revise  paragraph  (f)(2)(iii)  of 
section  519.706-70  to  exempt  leases  of 
real  property  except  when  the  terms  of 
the  lease  specifically  provide  for  the 
withholding  of  payment  or  termination  if 
subcontracting  data  reports  are  not 


received:  revise  section  519.708  to 
modify  the  prescription  for  the  use  of  the 
provision  at  552.219-72.  Notice  to 
Offerors  of  Subcontracting  Plan 
Requirements,  redesignate  the  text  as 
paragrapi. «  ]  and  add  paragraph  (b)  to 
prescribe  a  new  provision  at  552.219-73, 
Preparation  and  Submission  of 
Subcontracting  Plans,  for  use  in 
negotiated  prospectus  level  solicitations 
for  construction,  repair  and  alteration  or 
leases  of  real  property;  and  add  section 
552.219-73  to  provide  the  text  of  the 
provision.  Preparation  and  Submission 
of  Subcontracting  Plans.  Submission  of 
subcontracting  plans  by  all  offerors, 
other  than  small  business  concerns 
enables  the  contracting  officer  to 
negotiate  the  plan  concurrently  with  the 
other  parts  of  the  offeror's  proposal  and 
ensures  that  subcontracting  goals 
realistically  reflect  local  economic 
conditions  and  the  availability  of  small 
and  small  disadvantaged  business 
concerns  as  subcontractors.  Negotiating 
the  subcontracting  plan  concurrently 
with  the  other  parts  of  the  offer  is 
irrtended  to  reduce  or  eliminate 
instances  where  failure  to  agree  that  an 
offeror's  subcontracting  plan  offers  the 
maximum  practical  utilization  of  small 
and  small  disadvantaged  business 
concerns  (FAR  52.219-8)  affects  the 
timeliness  of  contract  awards.  GSA  has 
obtained  a  class  deviation  from  FAR 
19.705-2(d). 

EFFECTIVE  DATE:  December  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
September  11, 1991  (56  FR  46271).  No 
public  comments  were  received. 
Comments  from  various  GSA  offices 
have  been  considered  and  where 
appropriate  incorporated  in  this  final 
ruiie. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  the  GSA 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  since  the 
revision,  as  previously  explained  in  the 
Summary,  will  not  apply  to  small 


business  concerns.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  In  its  notice  of  proposed 
rulemaking,  GSA  solicited  comments 
from  small  entities.  No  comments  were 
received. 

D.  Paperwork  Reductioii  .Act 

The  Preparation  and  Submission  of 
Subcontracting  Plans  provision  at 
552.219-73  contains  an  information 
collection  requirement  over  and  above 
that  approved  by  OMB  under  FAR 
52.219-9  and  has  been  approved  by 
OMB  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  and  assigned 
OMB  Control  Number  3090-0252.  The 
title  of  the  coUectioa  is  "Preparation  and 
Submission  of  Subcontracting  Plans." 
The  provision  requires  all  offerors,  other 
than  small  business  concerns, 
responding  to  a  negotiated  soHcitation 
over  the  prospectus  level  for 
construction,  repair  and  alteration  or 
leases  of  real  property  to  submit  a 
subcontracting  plan  to  be  negotiated 
concurrently  with  other  parts  of  the 
offeror's  proposal.  The  respondents  are 
potential  GSA  contractors.  The 
contracting  officer  will  use  the 
information  to  evaluate  whether  or  not 
the  GovenmieiTt's  expectation  of 
subcontracting  opportunities  for  small 
and  small  disadvarrtaged  business 
concerns  is  reasonable,  negotiate  goals 
consistent  with  statutory  requirements 
and  acquisition  objectives,  and  expedite 
the  award  process.  The  estimated 
annual  burden  for  this  additional 
collection  is  2260  hours.  This  is  based  on 
an  estimated  average  burden  per 
response  of  11.3  hours,  a  proposed 
frequency  of  one  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  200.  Any 
comments  concerrjing  the  accuracy  of 
this  burden  may  t>e  directed  to  the 
Director,  Office  of  GSA  Acquisition 
Policy  (VP).  18th  and  F  Sts.,  NW.,  room 
4026,  Washington.  DC  20405  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  GSA.  Washington.  DC  20503 

List  of  Subjects  in  48  CFR  Parts  501.  519 
and  552 

Government  procurement. 
Accordingly,  48  CFR  parte  501.  519 
and  552  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  501,  519  and  552  continues  to  read 
as  foIlovN's: 

AuttMKity:  40  Ui>.L.  4titHc). 

2.  Section  501.105  is  revised  to  read  as 
follows: 


501.105    OeM  Approval  undar  fh* 
Paperwork  Raduction  Act. 

The  following  OMB  control  numbers 
apply: 


GSAR  ralw^ance 

OMB  control  No. 

507.305 

3090-0104 

508  105-1<a) 

3090-0007 

510.OO4-70 

3080-0203 

•;innii(i)           

3090-0246 

5t2l04(aM2).... 

3090-0204 

612  104(8X4) 

3090-0204 

5U20t(7)(«) 

3090-0200 

516  20»-4(b) 

3090-0243 

519706(b) 

3090-0252 

522  406-6 

1215-0140 

5?3  370 

30B0-020S 

525  105-70(«« - 

3090-0196 

52£i05 

3090-0240 

532.502-3 

3090-0229 

532  905-70 

9000-0102 

532  905-71 

3090-OOeO 

S37  110(1)      

3090-0197 

53?  110(b) 

3090-0006 

538  203-71 

3090-0121 

542  1 107 __.. 

3090-0027 

54b  302-70 

3090-0027 

546  302-71 

3090-0027 

546570...„ „.... 

3090-0227 

552.207-70 

3090-0104 

552  210-74 

3090-0203 

55221Q.79 

3090-0246 

552  212-1 _ _ 

3090-0204 

55??12-71       , 

3090-0204 

552  214-75 

3090-0200 

552216-71 

3090-0243 

552  219-73 

3090-0252 

552  223-71 

3090-0206 

552  225-70 _..., 

3090-0196 

552  225-75 

3090-0240 

552.228-74 

3090-0189 

552  232-74 

3090-0229 

552.232-70 

3090-0080 

552.237-70  

3090-0197 

552.237-71 

3090-0006 

552.23S-72.„ 

3090-0121 

552^42-70 „     ._„ 

3090-0027 

552.246-70 

3090-0027 

552.246-72 

3090-0C27 

552.249-71  „ 

3090-0227 

6SA-72  ...   

S090-0121 

GSA-72-A 

3090-0121 

GSA-527 „ 

3090-0007 

GSA-618-0 _     ... 

1215-0148 

GSA-1142 _ 

3090-OOeO 

GSA-1364 

3090-0066 

GSA-1678 

3090-0027 

GSA-2419 

9000-0102 

570  802(C) 

3090-0086 

PART  51»— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

3.  Section  519.705-2  is  revised  to  read 
as  follows: 

519.705-2    Datarmlnlng  tt>a  naad  (or  a 
subcontracting  plan. 

(a)  Before  making  a  determination 
under  FAR  19.705-2  that  no 
subcontracting  opportunities  exist  on  a 
prospective  contract,  which  meets  the 
dollar  threshold,  the  contracting  officer 
must  submit  the  determination  to  the 
SBTA  lor  review  and  comments.  "Hie 
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SBTA  shall  contact  the  Director,  Office 
of  Small  and  Disadvantaged  Business 
Ulilization  (AU).  and  consider  any 
comments  or  recommendations  offered. 

(b)  The  requirement  for  submission  of 
a  subcontracting  plan  by  only  the 
apparent  successful  offeror  (FAR 
19.702(a)(1))  does  not  apply  to 
negotiated  solicitptions  for  prospectus 
level  projects  for  construction,  repair 
and  alteration  or  leases  of  real  property. 
Except  for  lease  alterations  (see 
519.702),  negotiated  solicitations  for 
prospectus  level  projects  for 
construction,  repair  and  alteration  or 
leases  of  real  property  shall  require 
submission  of  a  subcontracting  plan  in 
the  format  described  in  FAR  52.219-9  by 
all  offerors  that  are  not  small  business 
concerns.  The  plan  will  be  negotiated 
concurrently  with  the  cost  and  any 
required  technical  and  management 
proposal.  If  an  offeror  fails  to  submit  the 
required  subcontracting  plan  and/or 
fails  to  correct  deficiencies  in  the  plan 
within  the  time  period  specified  by  the 
contracting  officer,  the  offeror  will  be 
ineligible  for  award. 

4.  Section  519.705-4  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 


519.705-4 
plan. 

(a)  *  •  • 


Reviewing  Xhe  sutKontractIng 


(5)  Except  as  provided  in  (a)(2).  above. 
GSA  Form  3584  must  be  used  by  the 
procuring  contracting  officer  (PCO)  and 
SBTA  when  reviewing  subcontracting 
plans.  Its  use  by  the  SBA/PCR  when 
reviewing  plans  is  optional. 

*  •  *  •  • 

5.  Section  519.706-70  is  amended  by 
revising  paragraph  (f)(2)(iii)  to  read  as 
follows: 

519.706-70    Monitoring  contractor 
compliance  with  »ut>contracting  plans. 

•  *  •  •  • 

(iii)  A  statement  that  if  the  report  is 
not  received  within  10  days  from  the 
date  of  the  notice,  the  contracting  officer 
will  consider  withholding  payments  as 
deemed  appropriate  under  the 
circumstances  until  the  report  is  relieved 
and  may  terminate  the  contact  for 
default.  This  statement  does  not  apply 
to  leases  of  real  property,  unless  the 
terms  of  the  lease  expressly  provide  for 
the  withholding  of  payment  or 
termination  under  this  circumstance. 
•        •        •        •        • 

6.  Section  519.708  is  revised  to  read  as 
follows: 


519.708    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  552.219-72,  Notice  to 
Offerors  of  Subcontracting  Plan 
Requirements,  on  the  cover  page  of  the 
solicitation  if  the  contract  amount  is 
expected  to  exceed  $500,000  (Si  million 
for  construction)  except  for  (1) 
negotiated  prospectus  level  solicitations 
for  construction,  repair  and  alteration  or 
leases  of  real  property,  (2)  acquisitions 
set  aside  for  small  business,  (3) 
solicitations  for  personal  services,  or  (4) 
solicitations  for  work  to  be  performed 
outside  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  This 
provision  must  not  be  used  when  the 
provision  at  552.219-73,  Preparation  and 
Submission  of  Subcontracting  Plans, 
prescribed  in  (b),  below,  is  included  in 
the  solicitation. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  552.219-73,  Preparation 
and  Submission  of  Subcontracting  Plans, 
in  negotiated  solicitations  for  prospectus 
level  projects  for  construction,  repair 
and  alteration  or  leases  of  real  property. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  552.219-72  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

552.219-72    Notice  to  Offerors  of 
Sut>contracting  Plan  Requirements. 

As  prescribed  in  519.708(a),  insert  the 
following  provision: 

***** 

8.  Section  552.219-73  is  added  to  read 
as  follows: 

552.219-73    Preparation  and  Submission  of 
Subcontracting  Plans. 

As  prescribed  in  519.708(b),  insert  the 
following  provision: 

Preparation  and  Submission  of 
Subcontracting  Plans  (Nov.  1991) 

(a)  This  solicitation  requires  the 
submission  of  a  subcontracting  plan  in  the 
format  described  in  FAR  52.21»-9  by  all 
offerors  that  are  not  small  business  concerns. 
In  preparing  its  subcontracting  plan,  the 
offeror  shall  take  into  consideration  local 
economic  conditions  and  the  availability  of 
small  and  small  disadvantaged  business 
concerns.  The  subcontracting  plan  should 
reflect  the  maximum  utilization  of  small  and 
small  disadvantaged  business  concerns 
consistent  with  efficient  contract 
performance  (FAR  52.219-8). 

(b)  The  subcontracting  plan  will  be 
negotiated  concurrently  with  cost  and  any 
required  technical  and  management 
proposals.  Consequently,  failure  to  submit  the 
subcontracting  plan  and/or  correct 


deficiencies  in  the  plan  within  the  time 
specified  by  the  Contracting  Officer  shall 
make  the  offeror  ineligible  for  award. 
(End  of  Provision) 

Dated:  November  22, 1991. 
Arthur  E.  Ronkovich. 
Acting  Associate  Administrator  for 
Acquisition  Policy. 
[FR  Doc.  91-29308  Filed  12-6-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  37 

[Docket  No.  47483;  Notice  91-21] 

RIN  2105-AB53 

Transportation  for  Individuals  Witti 
Disabilities 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Amendment  to  Final  rule. 

SUMMARY:  The  Department  is  amending 
its  regulations  regarding  transportation 
for  individuals  with  disabilities.  The 
Department  has  received  several 
requests  to  delay  the  effective  date  of 
certain  of  the  technical  standards 
specified  for  accessible  vehicles.  The 
Department  has  considered  all  of  the 
requests,  and  has  determined  it 
appropriate  to  delay  until  January  26. 
1992.  the  standard  specifying  the  door 
height  in  vehicles  over  22  feet.  This 
action  is  necessary  to  allow  for  the 
necessary  redesign  and  testing  of 
vehicles  that  will  have  to  be  modified  to 
meet  this  requirement. 
EFFECTIVE  DATE:  This  amendment  is 
effective  December  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street,  SW., 
room  10424.  Washington.  DC,  20590  (202) 
366-9306  (voice);  (202)  755-7687  (TDD), 
or  Susan  Schruth.  Office  of  the  Chief 
Counsel.  Urban  Mass  Transportation 
Administration,  same  address,  room 
9316  (202)  366-4011  (voice);  (202)  366- 
2979  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  6, 1991.  the  Department 
of  Transportation  (DOT)  published  its 
final  rule  implementing  the 
transportation  provisions  of  the 
Americans  With  Disabilities  Act  of  1990 
(ADA,  56  FR  45584).  This  rule  covered 
all  aspects  of  transportation  activities 
needed  to  comply  with  the  ADA.  The 
rule  contains  vehicle  acquisition,  lease. 
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deficiencies  in  the  plan  within  the  time 
specified  by  the  Contracting  Officer  shall 
make  the  offeror  ineligible  for  award. 
(End  of  Provision) 

Dated:  November  22. 1991. 
Arthur  E.  Ronkovich, 
Acting  Associate  Administrator  for 
Acquisition  Policy. 
IFR  Doc.  91-29308  Filed  12-6-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  37 

[Docket  No.  47483;  Notice  91-21  ] 

RIN  210S-AB53 

Transportation  for  Individuals  With 
Disabilities 

agency:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Amendment  to  Final  rule. 

summary:  The  Department  is  amending 
its  regulations  regarding  transportation 
for  individuals  with  disabilities.  The 
Department  has  received  several 
requests  to  delay  the  effective  date  of 
certain  of  the  technical  standards 
specified  for  accessible  vehicles.  The 
Department  has  considered  all  of  the 
requests,  and  has  determined  it 
appropriate  to  delay  until  January  26. 
1992.  the  standard  specifying  the  door 
height  in  vehicles  over  22  feet.  This 
action  is  necessary  to  allow  for  the 
necessary  redesign  and  testing  of 
vehicles  that  will  have  to  be  modified  to 
meet  this  requirement. 
EFFECTIVE  DATE:  This  amendment  is 
effective  December  9, 1991. 
FOR  FURTHER  INFORklATION  CONTACT. 
Robert  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation.  400  7th  Street.  SW.. 
room  10424.  Washington.  DC.  20590  (202) 
366-9306  (voice):  (202)  755-7687  (TDD), 
or  Susan  Schruth.  Office  of  the  Chief 
Counsel,  Urban  Mass  Transportation 
Administration,  same  address,  room 
9316  (202)  366-4011  (voice);  (202)  366- 
2979  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  6. 1991.  the  Department 
of  Transportation  (DOT)  published  its 
final  rule  implementing  the 
transportation  provisions  of  the 
Americans  With  Disabilities  Act  of  1990 
(ADA.  56  FR  45584).  This  rule  covered 
all  aspects  of  transportation  activities 
needed  to  comply  with  the  ADA.  The 
rule  contains  vehicle  acquisition,  lease. 
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and  remanufacture  requirements  for 
public  and  private  entities,  standards  to 
determine  what  is  an  accessible 
transportation  vehicle,  standards  for 
accessible  transportation  facilities,  and 
service  criteria,  including  a  general 
nondiscrimination  provision,  employee 
training  and  maintenance  provisions, 
and  the  requirement  to  provide 
paratransit  service  for  all  public  entities 
operating  fixed  route  transportation 
service. 

With  few  exceptions,  these 
regulations  went  into  effect  October  7, 
1991.  Of  particular  importance  to  today's 
notice  is  the  effective  date  for  accessible 
vehicle  standards.  The  provision 
implementing  the  acquisition 
requirements  of  the  ADA  keys  the 
effective  date  for  accessible  vehicle 
requirements  to  the  "solicitation"  for  the 
vehicles.  "Solicitation"  is  defined  in  the 
final  rule  as  "*  *  *  the  closing  dale  for 
submission  of  bids  or  offers  in  a 
procurement." 

Thus,  the  technical  standards  which 
define  what  is  an  accessible  vehicle 
(contained  in  part  38  of  the  September  6, 
1991  rule)  apply  to  vehicles  for  which 
bids  are  due  on  and  after  October  7. 
1991.  The  September  6. 1991  rule 
contains  one  exception  to  this:  The 
vehicle  specification  that  vehicle  lift 
platforms  must  be  30"  by  48"  has  an 
effective  date  of  January  26, 1992.  This 
means  that  the  new  lift  platform 
specifications  must  be  in  any  bid  which 
has  a  bid  submission  date  on  or  after 
January  26. 1992. 

This  rule 

The  Department  has  received  both 
letters  and  telephone  calls  from  vehicle 
manufacturers  concerning  the  effective 
date  for  the  technical  standard  requiring 
a  68  inch  door  height  for  vehicles  over  22 
feet  in  length.  The  manufacturers  have 
asserted  that  they  cannot  meet  the 
requirement  of  the  vehicle  specification 
by  the  October  7. 1991,  effective  date. 

The  Department  has  considered  the 
various  requests  for  extension  of  the 
effective  date.  While  we  are  concerned 
that  the  ADA  and  its  regulatory 
provisions  be  implemented  in  the  most 
expeditious  way  possible,  the 
Department  believes,  as  with  the  lift 
platform  specification,  that  there  are 
certain  circumstances  which  warrant 
additional  lead  time. 


Accordingly,  the  Department  has 
decided  to  extend  the  effective  date  for 
this  technical  specification.  Section 
38.25(c)  requires  that  the  clearance 
between  the  top  of  the  door  opening  and 
the  raised  lift  platform  be  a  minimum  of 
68  inches  for  vehicles  in  excess  of  22 
feet.  Manufacturers  have  indicated  to 
UMTA  that  they  need  from  six  to  15 
months  to  redesign  their  vehicles  to 
meet  this  new  requirement.  The 
Department  has  determined  that  it  is 
appropriate  to  extend  the  effective  date 
for  this  technical  standard  only  until 
January  26. 1992.  This  additional  time 
will  be  sufficient  to  permit  each 
manufacturer  to  determine  its  redesign 
approach,  to  determine  the 
manufacturing  cost  impacts  of  the 
redesign  changes,  and  to  submit  bids 
which  comply  with  the  standard  by 
January  26. 1992.  The  time  between 
solution  and  manufacture/delivery  can 
be  used  to  actually  implement  needed 
design  changes.  The  Department  will,  in 
the  meantime,  consider  requests  for 
equivalent  facilitation  determinations 
relating  to  the  door  height  requirement. 

Regulatory  Analyses  and  Notices 

Executive  Order  12291  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures 

This  is  not  a  major  rule  under 
Executive  Order  12291,  since  it  will  not 
result  in  an  annual  cost  in  excess  of  $100 
million.  As  it  is  simply  an  effective  date 
change  of  a  single  section,  the  rule  is  not 
significant  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to  0MB 
approval  under  the  Paperwork 
Reduction  Act. 

Regulatory  Flexibility  Act 

The  Department  certifies,  under  the 
terms  of  the  Regulatory  Flexibility  Act, 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
relieve  a  burden  on  a  small  number  of 
large  and  small  manufacturers. 


Executive  Order  12612 

The  impact  of  the  delayed  effective 
date  published  today  will  have  minimal 
Federalism  effects. 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
final  rule  without  prior  opportunity  for 
notice  and  comment.  The  Department 
has  determined,  because  this  extension 
is  needed  immediately  in  order  to  avoid 
delaying  pending  bus  procurements  due 
to  redesign  required  to  meet  the  door 
height  requirement,  that  notice  and 
comment  would  be  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest.  For  the  same  reason,  the 
Department  has  determined  that  the  rule 
may  be  made  effective  immediately. 

Lists  of  Subjects 

49  CFR  Part  37 

Building,  buses.  Civil  rights. 
Handicapped,  Individuals  with 
disabilities.  Mass  transportation. 
Railroads.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Issued  this  27th  day  of  November.  1991  at 
Washington.  DC. 

Samuel  K.  Skinner, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  49 
CFR  part  37  as  follows: 

PART  37— [AMENDED] 

1.  The  authority  citation  for  part  37 
continues  to  read  as  follows: 

Authority:  Americans  With  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213):  49  U.S.C.  322. 

2.  Section  37.13  is  revised  to  read  as 
follows: 

§  37. 1 3    Effective  date  for  certain  vehicle 
specifications. 

(a)  The  vehicle  lift  specifications 
identified  in  §§  38.23(b)(6),  38.83(b)(6), 
38.95(b)(6),  and  38.125(b)(e)  of  this  title 
apply  to  solicitations  for  vehicles  under 
this  part  after  January  25, 1992. 

(b)  The  vehicle  door  height 
requirements  for  vehicles  over  22  feet 
identified  in  §  38.25(c)  of  this  title  apply 
to  solicitations  for  vehicles  under  this 
part  after  January  25, 1992. 

[FR  Doc.  91-29318  Filed  12-6-91:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption   of  tne  final 
rules. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  21 1,  314,  and  514 
(Docket  No.  91^M)074) 
RIN  0905  AD45 

Use  of  Aseptic  Processing  and 
Terminal  Sterilization  in  the 
Preparation  of  Sterile  Pharmaceuticals 
for  Human  and  Veterinary  Use; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  extension  of 

coniment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
March  9. 1992,  the  comment  period  for 
the  proposed  rule  to  require 
manufacturers  to  use  a  terminal 
sterilization  process  when  preparing  a 
sterile  drug  product  unless  such  a 
process  adversely  affects  the  drug 
product  (October  11, 1991,  56  PR  51354). 
The  agency  is  extending  the  comment 
period  in  response  to  requests. 
dates:  Comments  by  March  9. 1992. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Marilyn  L  Watson,  Center  for  Drug 
Evaluation  and  Research  {HFD-360). 
Food  and  Drug  Administration.  7500 
Standish  Place,  Rockville.  MD  20855. 
301-295-8038. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  11, 1991  (56 
FR  51354),  FDA  issued  a  proposed  rule 
to  amend  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  human  and  veterinary 
drug  products  to  require  manufacturers 
to  use  a  terminal  sterilization  process 
when  preparing  a  sterile  drug  product 
unless  buch  a  process  adversely  affects 


the  drug  product.  The  proposal  would 
also  amend  the  regulations  governing 
the  approval  for  marketing  of  new  drugs 
and  antibiotics  for  human  use  and  new 
animal  drugs  to  require  applicants  to 
include  in  their  marketing  applications  a 
written  justification  with  supporting 
date  when  terminal  sterilization  is  not 
used  to  prepare  a  sterile  drug  product. 
These  new  provisions  are  intended  to 
provide  the  highest  possible  assurance 
of  sterility  for  drug  products  intended  to 
be  sterile.  Interested  parties  were  given 
until  December  10, 1991.  to  comment. 
This  document  extends  for  90  days  the 
time  for  submission  of  comments  on  the 
proposed  rule. 

In  response  to  the  proposal,  the 
Parenteral  Drug  Association,  Inc.  (PDA), 
requested  a  6-month  extension  of  the 
comment  period,  the  Pharmaceutical 
Manufacturers  Association  (PMA) 
requested  a  60-day  extension,  and  the 
Animal  Health  Institute  (AHI)  requested 
a  90-day  extension.  In  its  request  for  an 
extension.  PDA  noted  the  far-reaching 
implications  of  the  proposed  revisions  to 
the  CGMP  regulations  and  the  new  drug, 
antibiotic  and  new  animal  drug 
regulations,  and  stated  that  additional 
time  was  needed  to  obtain  input  from  its 
membership  on  the  significant  technical 
and  regulatory  issues  associated  with 
the  proposed  rule.  PMA  requested 
additional  time  to  adequately  consider, 
evaluate,  and  respond  to  the  complex 
issues  involved  in  the  proposed  rule. 
AHI  requested  additional  time  to 
prepare  a  comprehensive  response  to 
FDA's  assessment  of  the  economic 
impact  of  the  proposal.  FDA  has 
carefully  considered  the  requests  and 
has  determined  that  a  90-day  extension 
to  the  comment  period  for  the 
preparation  and  submission  of 
meaningful  comments  to  this  rulemaking 
is  in  the  public  interest.  Accordingly,  the 
comment  period  for  submissions  by  any 
interested  person  is  extended  to  March 
9. 1992. 

Interested  persons  may,  on  or  before 
March  9. 1992.  submit  written  comments 
regarding  this  proposal  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  3. 1991. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-29334  Filed  12-6-91.  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Adntintstration,  Wage  and  Hckir 
Division 

29  CFR  Part  500 

Migrant  and  Seasonal  Agricuiturat 
Worl(er  Protection 

agency:  Wage  and  Hour  Division. 

Employment  Standards  Administration. 

Labor. 

action:  Notice;  request  for  comments. 

SUMMARY:  This  is  to  advise  the  public 
that  the  U.S.  Department  of  Labor  will 
be  changing  its  regulations  to  require 
increased  amounts  of  vehicle  liability 
insurance  as  mandated  by  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA).  29  U.S.C. 
1841(b)(1)(C).  MSPA  and  the  pertinent 
regulation.  29  CFR  500.121(b),  require 
that  the  vehicle  liability  insurance 
carried  by  covered  employers  engaged 
in  transporting  migrant  and  seasonal 
farmworkers  be  no  less  than  the 
amounts  established  by  the  Interstate 
Commerce  Commission  (ICC)  for 
carriers  that  transport  passengers.  The 
ICC.  in  accordance  with  the 
requirements  established  by  the 
Department  of  Transportation,  increased 
the  amount  of  vehicle  hability  insurance 
required  for  passenger  common  carriers 
effective  November  19, 1985  (49  FR  1991: 
Jan.  17. 1984).  The  MSPA  vehicle 
liability  insurance  requirement 
therefore,  must  also  increase  by 
operation  of  law.  The  MSPA  regulation 
will  be  modified  so  the  new.  higher 
insurance  requirements  are 
incorporated,  and  the  new  regulation 
will  be  enforced  effective  February  1. 
1992.  The  Department  is  issuing  this 
notice  in  advance  of  revising  the 
regulation  so  as  to  give  all  affected 
persons  notice  that  the  new  requirement 
will  be  incorporated  in  the  Department's 
regulation.  The  Department  also  solicits 
information  and  views  from  the  public 
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on  the  likely  effects  of  the  upcoming 
change. 

DATES:  Comments  on  the  likely  effects 
of  the  increased  insurance  requirements 
are  due  on  or  before  January  8, 1992. 
ADDRESSES:  Submit  written  comments 
to  John  R.  Fraser,  Acting  Administrator. 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  room  S-3502,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Solomon  Sugarman,  Chief,  Branch  of 
Farm  Labor  Programs,  Division  of  Farm 
Labor,  Child  Labor,  and  Polygraph 
Standards,  Office  of  Program 
Operations,  Wage  and  Hour  Division, 
Employment  Standards  Administration; 
Telephone  (202)  523-7605.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  401(b)(3)  of  MSPA  (29  U.S.C. 
1841(b)(3)),  farm  labor  contractors, 
agricultural  employers,  and  agricultural 
associations  who  transport  migrant  and 
seasonal  agricultural  workers  are 
required  to  maintain  certain  minimum 
levels  of  insurance  sufficient  to  satisfy 
liability  for  personal  injury  and  damage 
to  property.  Section  401(b)(3)  of  MSPA 
provides  that  the  required  level  of 
insurance  shall  be  at  least  the  amount 
required  for  common  carriers  of 
passengers  under  part  II  of  the  Interstate 
Commerce  Act  (49  U.S.C.  301  et  seq.), 
and  any  successor  provision  of  subtitle 
IV  of  title  49,  United  States  Code,  and 
regulations  prescribed  thereunder.  This 
MSPA  statutory  directive  was 
implemented  in  the  regulations  of  the 
Department  of  Labor  promulgated  in 
1983  after  the  enactment  of  MSPA  (29 
CFR  500.121(b)).  That  regulation  in  part 
continues  to  set  forth  the  ICC  and 
Department  of  Transportation  (DOT) 
insurance  requirement  in  effect  at  the 
time  that  the  MSPA  regulation  was 
originally  promulgated. 

However,  the  insurance  requirements 
under  the  Interstate  Commerce  Act  were 
increased  through  rulemaking  by  the 
ICC  on  January  17. 1984.  effective  on 
November  19, 1985.  The  revised  ICC 
regulation  (49  CFR  1043.2(b)(l)(ii)) 
prescribes  minimum  insurance 
requirements  for  various  classes  of 
passenger  carriers  based  on  motor 
vehicle  seating  capacity: 

15  or  fewer  passengers $1,500,000 

More  than  15  passengers 5,000.000 

The  current  (revised)  ICC  regulation 
sets  a  combined  minimum  coverage 
requirement  for  personal  injury  and 


property  damage,  rather  than 
prescribing  separate  minimum 
requirements  for  each  of  these  insurance 
categories,  as  was  done  in  the  previous 
DOT  regulation  incorporated  into  the 
MSPA  regulation  in  1983. 

The  Department  recognizes  that  the 
revised  ICC  insurance  minimums  apply 
by  operation  of  law  under  MSPA  and, 
therefore,  must  be  incorporated  into  the 
MSPA  regulations.  The  Department  also 
recognizes  that  a  reasonable  transition 
period  is  necessary  to  allow  affected 
members  of  the  public  to  respond  to  the 
change.  Therefore,  the  Department  is 
issuing  this  notice  in  advance  of  revising 
the  regulations  to  give  all  affected 
persons  notice  that  the  new 
requirements  will  be  incorporated  in  the 
Department's  regulations  to  be  effective 
February  1, 1992. 

Request  for  Comments  on  the  Effect  of 
the  Rule  Change  on  Transportation  of 
Workers 

Although  the  insurance  increases  are 
required  by  law.  the  Department 
nevertheless  seekd  information  and 
comments  from  the  public  on  how  the 
required  increase  in  liability  insurance 
for  the  transportation  of  agricultural 
workers  will  aj^ect  the  transportation 
and  employment  of  such  workers. 
Therefore,  commenters  are  asked  to 
furnish  any  data  available  on  the 
consequences  of  the  liabihty  insurance 
increase,  including  the  following:  The 
number  of  workers  currently  being 
transported;  vehicle  liability  insurance 
premium  rates  before  and  after  the 
change;  the  number  of  farm  labor 
contractors,  agricultural  employers  and 
agricultural  associations  that  transport 
workers;  the  effect  on  the  number  of 
hours  and  days  that  workers  are 
employed;  and,  how  the  availability  of 
transportation  to  workers  will  be 
affected  as  a  result  of  the  insurance 
increase. 

This  document  was  prepared  under 
the  direction  and  control  of  John  R. 
Fraser.  Acting  Administrator,  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Signed  at  Washington,  DC.  on  this  2nd  day 
of  December,  1991. 
John  R.  Fraser. 

Acting  Administrator,  Wage  and  Hour 

Division,  Employment  Standards 

A  dministration. 

Wage  and  Hour  Division. 

Employment  Standards  Administration. 

(FR  Doc.  91-29309  Filed  12-6-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[AD-FRL-403S-71 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Benzene 
Waste  Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  Today  EPA  proposes  to  stay 
the  effectiveness  of  subpart  FT  of  40 
CFR  part  61,  the  national  emission 
standards  for  hazardous  air  pollutants 
(55  FR  8292.  March  7. 1990).  as  applied  to 
all  sources  originally  subject  to  the  rule. 
These  sources  are  chemical 
manufacturing  plants,  coke  by-product 
recovery  plants,  petroleum  refineries, 
and  facilities  at  which  waste 
management  units  are  used  to  treat, 
store,  or  dispose  of  waste  generated  by 
chemical  manufacturing  plants,  coke  by- 
product recovery  plants,  or  petroleum 
refineries. 

The  Agency  is  proposing  to  stay  the 
effectiveness  of  subpart  FT  until  EPA 
takes  final  action  on  clarifying 
amendments  to  Subpart  FF.  A  proposed 
settlement  agreement  with  members  of 
the  regulated  community  commits  the 
Agency  to  take  final  action  on  or  before 
December  1. 1992.  Clarifying 
amendments  to  subpart  FF  will  be 
proposed  in  a  separate  action  and  will 
not  change  the  basic  control 
requirements  of  the  current  rule  or  the 
level  of  public  health  protection  it 
provides. 

DATES:  EPA  proposes  to  stay  the 
effectiveness  of  Subpart  FF  of  40  CFR 
Part  61  for  all  sources  subject  to  this 
subpart  on  or  before  March  7. 1992,  until 
EPA  takes  final  action  on  proposed 
amendments  to  subpart  FF  of  40  CFR 
part  61. 

Comments.  Comments  must  be 
received  by  EPA  on  or  before  January  8. 
1992. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  19, 1991,  a  public 
hearing  will  be  held  on  December  24, 
1991,  beginning  at  10  a.m.  A  request  for 
a  hearing  may  be  made  by  calling  Ms. 
Lina  Hanzely  at  (919)  541-5673. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Lina  Hanzely  at  (919)  541- 
5673  by  December  19,  1991. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  Air  Docket  Section  (LE-131). 
Attention,  Docket  No.  A-89-06,  U.S. 
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EnvirooBiental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  2046a 

Public  Hearing.  If  requested,  a  public 
hearing  will  be  held  at  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony  should 
contact  Ms.  Lina  Hanzely  at  (919)  541- 
5673. 

Docket.  Docket  No.  A-89-06, 
containing  supporting  information  used 
in  developing  the  proposed  action,  is 
available  for  public  inspection  and 
copying  between  3:30  a jn.  and  3:30  pjn.. 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section,  Waterside  Mall.  Room 
1500.  ist  Floor.  401  M  Street,  SW., 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT. 
Eric  L  Crump.  Office  of  Air  Quality 
Planning  and  Standards,  Chemicals  and 
Petroleum  BS-anch  {MD-13). 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-5032. 
SUPM.EMENTARY  INFORMATION: 

A.  Background  and  Overview 

On  March  7, 1990  (55  FR  8292),  EPA 
promulgated  under  Section  112  of  the 
Qean  Air  Act  ("the  Act").  42  U.S.C. 
7412.  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
controlling  emissions  of  benzene  to  the 
ambient  air  from  waste  operations 
(Subpart  FF  of  40  CFR  part  61).  The 
NESHAP  for  benzene  waste  operations 
is  applicable  to  owners  or  operators  of 
chemical  manufacturing  plants,  coke  by- 
product recovery  plants,  and  petroleum 
refineries.  In  addition,  this  subpart 
applies  to  owners  and  operators  of 
facilities  at  which  waste  management 
units  are  used  to  treat,  store,  or  dispose 
of  waste  generated  by  ctiemical  plants, 
coke  by-product  recovery  plants,  or 
petroleum  refineries. 

The  Subpart  FF  NESHAP  for  benzene 
waste  operations  was  promulgated 
under  the  authority  of  section  112  of  the 
Act  prior  to  its  amendment  by  the  Clean 
Air  Act  Amendments  of  1990  ("the  1990 
Amendments").  Accordingly,  the  rule 
was  designed  to  meet  NESHAP  risk 
protection  goals  for  protection  of  public 
health.  The  NESHAP  risk  protection 
goals  and  the  policy  used  to  develop  the 
benzene  waste  operations  NESHAP 
were  described  in  the  March  7. 1990 
notice  of  final  rulemaking  (55  FR  8299). 
In  the  analysis  performed  to  support 
the  development  of  Subpart  FF,  EPA 
determined  that  the  NESHAP  risk 
protection  goals  could  be  exceeded  if 
benzene  emissions  from  benzene  waste 
operations  were  not  controlled  at  a 


subset  of  all  facilities  subject  to  the  rule. 
Rather  than  require  all  facilities  to 
install  controls.  EPA  structured  the 
applicability  criteria  of  the  rule  in  a  way 
that  would  identify  those  facilities 
where  controls  were  needed. 

The  approach  selected  for  the  final 
rule  was  to  base  applicability  of  the 
control  requirements  on  the  total  annual 
benzene  quantity  (TAB)  in  wastes 
managed  at  a  facility.  All  facilities 
subject  to  the  rule  must  identify 
benzene-containing  waste  streams  and 
determine  certain  characteristics,  such 
as  benzene  concentration,  flow  rate,  and 
percent  water,  of  these  streams  at  their 
point  of  generation.  Each  faciUty  seeking 
an  exemption  from  control  requirements 
must  then  calculate  its  TAB  by  summing 
the  annual  benzene  quantity  contained 
in  all  streams  containing  ^eater  than  10 
percent  water.  This  value  is  then 
compared  to  a  facility  threshold  cutoff  in 
the  rule  of  10  megagrams  per  year. 
Facilities  with  a  TAB  of  less  than  10 
megagrams  per  year  are  exempt  from 
the  control  requirements  of  subpart  FF. 
but  must  comply  with  the  reporting  and 
recordkeeping  requirements  of  the  rule. 

It  is  critical  that  facilities  seeking  to 
be  exempt  from  control  requirements 
calculate  TAB  consistent  with  the  intent 
of  the  rule  as  structured  to  meet  the 
NESHAP  risk  protection  goals.  For 
example,  waste  treatment  is  not  allowed 
as  a  means  of  lowering  a  facility's  TAB 
for  the  purpose  of  determining 
applicability  of  the  control  requirements 
(although  it  is  an  acceptable  means  of 
complying  with  the  control 
requirements).  Also,  while  benzene  in 
wastes  containing  less  than  10  percent 
water  (which  are  known  to  have  low 
benzene  emission  potential)  does  not 
coimt  towards  a  facility's  TAB.  if  these 
wastes  are  mixed  with  water,  the 
benzene  in  them  should  be  counted  in 
the  TAB. 

At  those  facilities  above  the  10 
megagram  per  year  TAB  cutoff,  all 
benzene-containing  waste  streams 
(including  those  with  less  than  10 
percent  water)  must  be  controlled  unless 
it  is  demonstrated  that  exemption 
criteria  in  the  rule  for  individual  streams 
are  met.  The  basic  control  requirement 
of  the  rule  is  that  wastes  containing  10 
parts  per  million  by  weight  (ppm)  of 
benzene  or  greater  must  be  treated  to 
remove  or  destroy  the  benzene  to  below 
10  ppm  or  by  99  percent.  In  addition, 
both  the  treatment  process  and  units  in 
which  waste  streams  are  managed  prior 
to  treatment  must  be  controlled  for 
benzene  air  emissions. 

The  effective  date  for  NESHAP 
promulgated  in  40  CFR  part  61  is  the 
promulgation  date,  and  unless  a  waiver 
is  granted  by  the  Administrator,  existing 


facilities  must  be  in  compliance  within 
90  days  of  the  effective  date.  In  the 
March  7. 1990  notice  of  final  rulemaking 
for  the  benzene  waste  operations 
NESHAP.  EPA  noted  that  based  on 
comments  received  on  the  proposed 
rule,  the  complexity  of  the  controls 
required,  and  other  reasons,  the  Agency 
believed  that  most  facilities  that  must 
install  controls  would  not  be  able  to 
comply  with  the  standards  within  90 
days  of  the  effective  date.  Therefore,  a 
compliance  period  of  2  years  was 
granted  in  the  final  standards  to  meet 
the  control  requirements  of  subpart  FF. 
March  7. 1992  would  be  the  last  day  of 
this  compliance  period. 

With  this  notice.  EPA  is  proposing  to 
stay  the  effectiveness  of  Subpart  FF 
pursuant  to  the  authority  provided  by 
section  10(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  705.  and  section 
301(a)  of  the  Clean  Air  Act,  42  U.S.C. 
7601(a).  The  applicable  legal  precedents 
indicate  that  an  agency  may  stay  a 
previously  promulgated  rule  under  the 
Administrative  Procedure  Act  by 
rulemaking,  so  long  as  the  stay  is 
otherwise  in  accord  with  applicable  law. 
Subject  to  a  review  of  comments 
received  on  this  notice  of  proposed  stay. 
EPA  would  issue  a  notice  of  final 
rulemaking  to  stay  Subpart  FF  before 
March  7. 1992,  the  current  compliance 
deadline  for  the  rule.  The  rationale  for 
proposing  a  stay  of  Subpart  FF  is 
presented  below. 

B.  Problems  Identified  With  the  Current 
Rule 

Relative  to  other  NESHAP,  subpart  FF 
is  a  complex  rule  that  contains 
complicated  provisions  for  determining 
the  rule's  applicability  to  facilities  and 
individual  waste  streams  within  a 
facility.  The  rule  was  proposed  and 
promulgated  in  about  1  year  under  a 
Court-ordered  schedule.  Due  to  this 
short  development  time,  there  was  little 
prior  awareness  of  the  requirements  of 
the  rule  by  the  affected  industries,  nor 
was  there  a  complete  prior 
understanding  by  EPA  of 
implementation  problems  that  would  be 
faced  by  industry.  In  addition,  there 
were  changes  to  the  rule  between 
proposal  and  promulgation. 

Following  promulgation  of  the  rule, 
there  were  indications  that  the  rule  was 
poorly  understood  by  affected  facilities. 
Numerous  telephone  calls  and  letters  to 
EPA  headquarters  and  regional  offices 
requested  explanation  of  the  rule.  These 
inquiries  have  continued  to  the  present, 
and  suggest  widespread  confusion  on 
many  key  aspects  of  the  rule.  Due  to  the 
number  of  inquiries  received  on  the  rule. 
EPA  included  sessions  on  the  NESHAP 
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for  benzene  waste  operations  in  a 
workshop  presented  between  August 
1990  and  March  1991  on  organic  air 
emissions  from  waste  management 
operations.  This  workshop  was 
presented  in  all  10  EPA  regions.  Each 
workshop  had  100  to  200  attendees  from 
industry,  consulting  firms,  and  State  and 
Federal  CovemmeRts.  Questions  and 
comments  by  workshop  attendees 
indicated  widespread  misunderstanding 
of  many  provisions  of  the  rule.  A 
common  point  of  confusion  is  how  to 
estimate  TAB  for  a  facility,  the  basic 
criterion  that  determines  whether  the 
control  requirements  of  the  rule  apply. 
Other  evidence  of  this  confusion  is 
discussed  below. 

Review  of  90-Day  Reports 

Each  facility  subject  to  the  rule  was 
required  to  submit  a  report  to  EPA 
within  90  days  of  March  7. 1990, 
identifying  the  regulatory  status  of  all 
benzene-containing  waste  streams  at 
the  facility.  This  report  was  due  on  June 
5. 1990.  A  review  of  the  reports 
submitted  provided  additional  evidence 
of  confusion  about  the  rule  For 
example,  some  facilities  incorrectly 
reported  the  benzene  content  of  waste 
streams  after  treatment,  rather  than  at 
the  point  of  generation.  In  some  cases, 
this  apparently  resulted  from  lack  of 
clarity  in  the  rule  on  the  distinction 
between  process  and  waste  treatment 
units.  In  other  cases,  facilities  assumed 
from  the  language  of  the  rule  (but 
contrary  to  the  Agency's  intent]  that 
waste  treatment  could  be  used  to  lower 
a  facility's  TAB  to  below  10  megagrams, 
thus  exempting  the  facility  from  the 
rule's  control  requirements.  It  also 
appears  that  due  to  lack  of 
understanding  of  the  rule,  facilities 
either  excluded  some  benzene- 
containing  waste  streams  from  the  TAB 
estimate  or  simply  did  not  report  them 
at  ail.  This  has  caused  many  facilities  to 
conclude  that  they  are  not  subject  to  the 
control  requirements  of  subpart  FF, 
when  in  fact,  EPA  intended  them  to  be 
controlled  in  order  to  meet  the  NESHAP 
risk  protection  goals. 

Litigation 

Several  lawsuits  have  been  filed 
against  EPA  that  focus  on  lack  of  clarity 
in  the  rule.  On  May  7. 1990,  the 
American  Petroleum  Institute  (API)  filed 
a  petition  for  review  of  the  promulgated 
standard  (Subpart  FF  of  40  CFR  part  61). 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 
American  Petroleum  Institute  v.  EPA, 
90-1238  (D.C.  Cir.].  On  the  same  date. 
API  submitted  to  the  Agency  a  petition 
for  reconsideration  of  the  rule.  "I'he 
petition  for  reconsideration  requests  the 


Agency  to  review  several  regulatory 
options  which  would,  in  effect,  extend 
the  March  7, 1992  deadline.  The  basis 
for  the  requested  extension  is  the 
expectation  that  many  facilities  will  not 
be  in  compliance  by  the  deadline  due  to 
the  magnitude  and  the  complexity  of  the 
projects  that  would  need  to  be 
undertaken  to  comply  with  the 
NESHAP. 

On  May  30, 1991,  API  submitted  a 
supplement  to  the  petition  for 
reconsideration  which  further  detailed 
API's  belief  that  compliance  could  not 
be  timely.  The  supplement  also 
discussed  the  fact  that  "there  were  a 
number  of  fundamental  issues  that  could 
not  be  resolved  by  simply  reading  the      * 
preamble  and  regulation."  The  API 
asserted  in  the  supplement  that  the 
Agency's  views  on  these  issues  were  not 
communicated  to  the  affected  facilities 
until  approximately  a  year  after  the 
promulgation  of  the  rule.  The  issues 
include  the  definition  of  "point  of  waste 
generation"  and  the  exemption  of  waste 
streams  containing  less  than  10  percent 
water.  According  to  API.  clarifications 
by  EPA  on  these  issues  have  caused 
facilities  which  originally  believed 
under  their  interpretation  of  the  rule  that 
they  were  not  subject  to  control 
requirements  to  become  aware  that  they 
must  install  controls,  with  only  1  year 
remaining  until  the  compliance  deadline. 

On  June  3, 1991,  Conoco  Inc.  and  Sun 
Refining  and  Marketing  Company 
(Conoco)  filed  actions  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  Conoco  Inc.  and 
Sun  Refining  and  Mameting  Company 
V.  EPA.  91-1266  (D.C.  Cir.),  and  in  the 
United  States  District  Court  for  the 
District  of  Montana.  Conoco,  Inc.  and 
Sun  Refining  and  Marketing  Company 
V.  EPA,  No.  CV-91-113-BLG-RAW  (D. 
Mont.).  These  suits  are  focussed  on  the 
calculation  of  TAB  for  the  purpose  of 
determining  the  applicability  of  control 
requirements  at  five  refineries  (four  Sun 
refineries  and  one  Conoco  refinery).  Sun 
and  Conoco  originally  interpreted  the 
rule  as  excluding  all  benzene  in  organic 
wastes  from  the  TAB  calculation, 
including  benzene  in  wastes  mixed  with 
wastewater.  A  letter  from  EPA's  Region 
VIII  office,  dated  April  3. 1991.  providing 
guidance  on  this  issue  stated  that 
facilities  must  "include  the  benzene  in 
organic  waste  in  the  TAB  determination, 
if  the  organic  waste  is  mixed  with 
wastewater  at  some  point  after  its 
generation."  On  the  basis  of  this 
clarification  by  EPA,  Sun  and  Conoco 
only  recently  became  aware  that 
controls  must  be  installed  at  the  five 
refineries. 


Survey  of  Petroleum  Refineries 

Subsequent  to  API's  filing  of  a  lawsuit 
and  petition  to  reconsider,  API 
conducted  two  surveys  of  its  member 
companies  to  determine  the  extent  of 
the  petroleum  refining  industry's 
inability  to  comply  with  subpart  FF  by 
March  7. 1992.  "The  first  survey  was 
conducted  to  determine  the  general 
status  of  refmeries  with  respect  to 
subpart  FF.  Responses  were  received 
from  132  of  194  refineries.  The  results  of 
the  survey  indicated  that  66  of  the  132 
respondents  were  subject  to  the  control 
requirements  of  subpart  FF,  and  that 
from  40  to  52  of  these  refmeries. 
representing  roughly  50  percent  of  U.S. 
refining  capacity,  would  be  unable  to 
comply  by  March  7, 1992. 

A  second  survey  was  conducted  that 
asked  specific  questions  about  the 
reasons  for  projected  noncompliance. 
Responses  to  the  survey  were  received 
from  112  of  the  194  refineries  in  the 
United  States.  Forty-nine  of  the  112 
refineries  respoiyiing  indicated  that 
their  TAB  was  10  megagrams  or  greater 
and  that  controls  must  be  installed  to 
meet  the  requirements  of  Subpart  FF. 
When  asked  to  identify  the  critical  job 
elements  in  their  schedule  to  complete 
installation  of  controls  to  meet  the 
requirements  of  Subpart  FF  by  the 
compliance  date,  more  than  one-third 
responded  that  determining  the 
applicability  of  the  rule  to  the  facility 
and  wastes  within  the  facility  was  a 
critical  element.  This  indicates  the 
degree  to  which  uncertainty  about 
applicability  of  the  rule  has  effectively 
lengthened  the  time  needed  by  facilities 
to  comply. 

Only  nine  facilities  responding  to  the 
API  survey  expected  compliance  to  be 
attained  by  March  7. 1992.  (Later 
discussions  with  these  facilities 
indicated  that  only  six  would  be  in 
compliance  by  March  7. 1992.)  Based  on 
evidence  that  the  appHcability  of 
Subpart  FF  is  not  fully  understood,  EPA 
believes  that  this  is  a  conservative 
assessment  of  the  extent  of  projected 
noncompliance  caused  by  lack  of  clarity 
in  the  rule. 

C.  Rationale  for  Proposed  Stay 

Based  on  the  considerations  discussed 
above,  EPA  has  concluded  that  the 
language  of  the  current  rule  is 
sufficiently  unclear  on  several  basic 
requirements  to  warrant  further  action 
by  the  Agency  to  clarify  the  rule. 
Furthermore,  it  is  apparent  that  due  to 
the  lack  of  clarity  in  the  rule  regarding 
applicability  determinations,  many 
facilities  have  incorrectly  assumed  that 
controls  are  not  required,  and  therefore 
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will  not  be  in  compliance  by  March  7. 
1992.  It  is  the  Agency's  view  that  to  cite 
these  facilities  for  noncompliance  with 
subpart  FF  after  March  7. 1992  because 
the  rule  is  not  clear  would  unfairly 
penalize  them.  Therefore,  the  Agency  is 
proposing  to  stay  the  effectiveness  of 
subpart  FF  while  clarifying  amendments 
to  the  rule  are  proposed  and 
promulgated.  A  further  description  of 
this  approach  is  presented  below. 

D.  Proposed  Approach  to  Resolving 
Problems  With  Current  Rule 

The  Agency  is  proposing  to  stay  the 
effectiveness  of  Subpart  FF  until  EPA 
takes  final  action  on  clarifying 
amendments  to  the  rule.  In  a  proposed 
settlement  agreement  with  the  regulated 
community,  the  Agency  has  committed 
to  take  final  action  regarding  subpart  FF 
on  or  before  December  1. 1992. 
Coincidental  with  the  issuance  of  a  stay, 
clarifying  amendments  to  Subpart  FF 
would  be  proposed.  These  amendments 
would  be  proposed  under  the  authority 
of  section  112  of  the  Act  prior  to  the  1990 
Amendments.  Following  a  comment 
period  and  consideration  of  comments 
on  the  proposed  amendments  to  subpart 
FF.  a  final  amended  rule  would  be 
promulgated  and  the  stay  would  be 
removed.  Facilities  subject  to  the  rule 
would  then  have  90  days  in  which  to 
comply  with  all  provisions  of  amended 
subpart  FF.  Any  facility  unable  to 
comply  with  the  amended  rule  within  90 
days  of  promulgation  would  be  eligible 
to  apply  for  a  waiver  of  compliance  for  a 
maximum  period  of  up  to  2  years 
beyond  the  promulgation  date,  following 
the  procedures  described  in  the  General 
Provisions  to  40  CFR  part  61.  However, 
as  a  condition  for  any  waivers  granted 
for  subpart  FF,  the  Agency  would  seek 
to  obtain  an  enforceable  commitment 
from  the  waiver  applicant  to  obtain 
mitigating  environmental  benefits  to 
compensate  for  benzene  emissions 
resulting  from  delayed  compliance.  The 
Agency  is  preparing  detailed  guidance 
describing  the  tj'pe  of  mitigating  benefits 
to  be  sought  and  how  waiver 
applications  for  this  rule  will  be 
evaluated.  This  guidance  will  be  issued 
in  final  form  prior  to  the  publication  of 
final  clarifying  amendments  to  the  rule. 

The  amendments  that  EPA  intends  to 
propose  to  the  Subpart  FF  would  clarify 
those  provisions  of  the  rule  that  have 
been  the  subject  of  confusion  and 
misinterpretation.  Points  that  the 
Agency  plans  to  clarify  include  (1)  the 
distinction  between  process  and  waste 
management  units:  (2)  where  waste 
stream  benzene  content  should  be 
determined  for  sour  water  streams 
managed  in  sour  water  strippers  at 
petroleum  refineries;  {'")  that  organic 


wastes  mixed  with  water  are  included  in 
the  estimate  of  TAB;  and  (4)  how  the 
rule  applies  to  wastes  generated 
intermittantly  by  maintenance 
operations. 

The  clarification  of  these  points  will 
affect  the  calculation  of  TAB  for  many 
facilities,  and,  consequently  may 
determine  whether  they  are  subject  to 
the  control  requirements  of  the  rule.  The 
amendments  to  the  rule  will  be 
described  in  detail  and  proposed  for 
public  comment  in  a  separate  notice  of 
proposed  rulemaking. 

E.  Merits  of  Proposed  Approach 

For  several  reasons,  EPA  believes  that' 
issuing  a  limited  stay  of  subpart  FF 
while  clarifications  to  the  rule  are 
proposed  and  promulgated  (under  the 
authority  of  section  112  prior  to  the  1990 
Act  Amendments)  is  the  best  approach 
to  resolving  the  lack  of  clarity  now 
evident  in  the  current  rule.  First,  this 
approach  will  maintain  the  stringency  of 
the  current  rule  and  the  level  of  public 
health  and  environmental  protection  it 
provides.  As  indicated  by  the  API 
survey  of  petroleum  refineries,  many 
facilities  are  unable  to  comply  by  the 
current  compliance  date.  Due  to  the  long 
lead  times  needed  to  design  and  install 
the  control  systems  necessary  to  comply 
with  the  rule.  EPA  expects  that  facilities 
will  continue  their  efforts  towards 
compliance  even  while  the  rule  is 
stayed.  This  means  that  a  stay  of  the 
rule  while  clarifications  are  made  will 
not  necessarily  result  in  a  greater 
amount  of  benzene  emissions  and 
exposure  than  would  occur  without  a 
stay.  Beyond  this,  the  proposed 
approach  offers  the  opportunity  to 
obtain  mitigating  environmental 
benefits,  such  as  reduced  benzene 
emissions  from  sources  within  a  facility 
not  subject  to  subpart  FF.  as  a  condition 
for  any  waivers  of  compliance  issued 
under  §  61.11  of  the  General  Provisions 
to  40  CFR  part  61.  These  mitigating 
benefits  will  compensate  for  benzene 
emissions  that  occur  due  to  delayed 
compliance,  making  it  possible  to  realize 
the  health  and  environmental  protection 
goals  of  the  rule  before  complete 
compliance  is  achieved. 

A  second  benefit  of  the  proposed 
approach  is  that  it  will  lead  to  a 
resolution  of  the  litigation  filed  against 
the  EPA  on  subpart  FF.  As  described  in 
a  separate  notice  of  proposed 
settlement,  API.  Conoco,  and  Sun  have 
agreed  to  dismiss  their  lawsuits  against 
EPA  if  clarifying  amendments  to  the 
current  rule  are  issued  following  the 
approach  described  above.  This  would 
remove  the  current  uncertainty 
concerning  the  potential  outcome  of 
litigation,  thereby  hastening  the 


installation  of  controls  by  facilities  and 
enforcement  of  the  rule  by  EPA. 

A  third  benefit  of  the  proposed 
approach  to  clarifying  subpart  FF  is  that 
it  will  promote  the  implementation  of 
comprehensive  multimedia  compliance 
programs.  One  factor  identified 
contributing  to  the  inability  of  petroleum 
refineries  to  comply  with  benzene  waste 
NESHAP  by  March  7, 1992  is  the  broad 
multimedia  compliance  approach  to 
environmental  control  being  taken  by 
some  facilities.  Based  on  the  results  of 
the  API  survey,  nearly  three-quarters  of 
the  refineries  subject  to  control 
requirements  under  subpart  FF  have 
developed  control  strategies  to  achieve 
integrated  compliance  with  multiple 
regulatory  requirements.  For  example, 
nearly  two  out  of  every  three  refineries 
stated  that  their  compliance  approach 
was  also  designed  to  comply  with  the 
RCRA  toxicity  characteristic  rule;  about 
one-third  said  that  compliance  was 
integrated  with  the  RCRA  primary 
sludge  rule;  and  one-third  indicated 
participation  in  a  voluntary  program  for 
the  early  reduction  of  air  toxics.  In  all. 
10  different  rules  or  programs  were 
noted  by  the  respondents  as  part  of 
integrated  multimedia  compliance 
approaches.  Many  of  these  approaches 
involve  major  design  and  construction 
projects,  such  as  the  installation  of  new 
wastewater  collection  and  treatment 
systems,  that  will  require  time  beyond 
March  7. 1992  to  complete. 

The  EPA  recognizes  that  large 
facilities  such  as  the  petroleum 
refineries  and  chemical  manufacturing 
plants  subject  to  subpart  FF  are  also 
subject  to  a  variety  of  other  regulations 
addressing  releases  to  air.  water,  and 
land.  The  EPA  wishes  to  encourage 
facilities  to  develop  comprehensive 
strategies  that  address  the 
environmental  control  needs  of  all 
production  and  waste  management  units 
at  a  plant,  and  that  stress  the  most 
efficient  and  environmentally  beneficial 
long-term  solutions.  By  staying  subpart 
FF  while  clarifying  amendments  are 
proposed  and  promulgated,  the  Agency 
would  be  indirectly  allowing  additional 
time  for  comprehensive  multimedia 
compliance  programs  to  be  completed 
without  the  penalties  that  would  be 
associated  with  missing  the  current 
March  7. 1992  compliance  deadline  for 
subpart  FF. 

Finally,  it  should  be  emphasized  that 
the  proposed  stay  would  not  be  open- 
ended.  Rather,  it  is  proposed  to  extend 
until  clarifying  amendments  to  the  rule 
are  promulgated.  The  Agency  intends  to 
expedite  development  and  internal 
review  of  the  regulatory  notices  that  will 
propose  and  promulgate  clarifying 


:embnr  9,  1991  /  Proposed  Rules 


included  in 
ow  the 
ed 


)ints  will 
for  many 
lay 

ibject  to 
e  rule.  The 
e 

sed  for 
notice  of 

ch 

BJieves  that" 
irtFF 
•  are 
nder  the 
to  the  1990 
approach 
r  now 
rst,  this 
ringency  of 
of  public 
itection  it 

API 

3,  many 
y  by  the 

to  the  long 
md  install 
y  to  comply 
at  facilities 
/ards 
lie  is 
y  of  the 
[lade  will 
tater 
i  and 
Mthout  a 
ed 

ity  to 
ital 
izene 

n  a  facility 
a  condition 
:e  issued 
Provisions 
gating 
benzene 
lelayed 
le  to  realize 
1  protection 
lete 

)posed 

0  a 

ed  against 
escribed  in 
i 

1  Sun  have 
lits  against 
;s  to  the 
nng  the 
'his  would 

'ty 

;ome  of 
the 


installation  of  controls  by  facilities  and 
enforcement  of  the  rule  by  EPA. 

A  third  benefit  of  the  proposed 
approach  to  clarifying  subpart  FF  is  that 
it  will  promote  the  implementation  of 
comprehensive  multimedia  compliance 
programs.  One  factor  identified 
contributing  to  the  inability  of  petroleum 
refineries  to  comply  with  benzene  waste 
NESHAP  by  March  7, 1992  is  the  broad 
multimedia  compliance  approach  to 
environmental  control  being  taken  by 
some  facilities.  Based  on  the  results  of 
the  API  survey,  nearly  three-quarters  of 
the  refineries  subject  to  control 
requirements  under  subpart  FF  have 
developed  control  strategies  to  achieve 
integrated  compliance  with  multiple 
regulatory  requirements.  For  example, 
nearly  two  out  of  every  three  refineries 
stated  that  their  compliance  approach 
was  also  designed  to  comply  with  the 
RCRA  toxicity  characteristic  rule;  about 
one-third  said  that  compliance  was 
integrated  with  the  RCRA  primary 
sludge  rule;  and  one-third  indicated 
participation  in  a  voluntary  program  for 
the  early  reduction  of  air  toxics.  In  all. 
10  different  rules  or  programs  were 
noted  by  the  respondents  as  part  of 
integrated  multimedia  compliance 
approaches.  Many  of  these  approaches 
involve  major  design  and  construction 
projects,  such  as  the  installation  of  new 
wastewater  collection  and  treatment 
systems,  that  will  require  time  beyond 
March  7, 1992  to  complete. 

The  EPA  recognizes  that  large 
facilities  such  as  the  petroleum 
refineries  and  chemical  manufacturing 
plants  subject  to  subpart  FF  are  also 
subject  to  a  variety  of  other  regulations 
addressing  releases  to  air.  water,  and 
land.  The  EPA  wishes  to  encourage 
facilities  to  develop  comprehensive 
strategies  that  address  the 
environmental  control  needs  of  all 
production  and  waste  management  units 
at  a  plant,  and  that  stress  the  most 
efficient  and  environmentally  beneficial 
long-term  solutions.  By  staying  subpart 
FF  while  clarifying  amendments  are 
proposed  and  promulgated,  the  Agency 
would  be  indirectly  allowing  additional 
time  for  comprehensive  multimedia 
compliance  programs  to  be  completed 
without  the  penalties  that  would  be 
associated  with  missing  the  current 
March  7. 1992  compliance  deadline  for 
subpart  FF. 

Finally,  it  should  be  emphasized  that 
the  proposed  stay  would  not  be  open- 
ended.  Rather,  it  is  proposed  to  extend 
until  clarifying  amendments  to  the  rule 
are  promulgated.  The  Agency  intends  to 
expedite  development  and  internal 
review  of  the  regulatory  notices  that  will 
propose  and  promulgate  clarifying 


amendments  to  the  rule,  and  is 
committed  by  the  aforementioned 
settlement  to  take  final  action  on  the 
proposed  amendments  on  or  before 
December  1. 1992.  This  approach  will 
limit  the  potential  for  loss  of  benzene 
emission  reduction  and  risk  protection. 

F.  Miscellaneous 

1.  Paperwork  Reduction  Act    ^ 

There  are  no  information  collection 
requirements  in  this  proposed  rule  for  a 
stay  of  effectiveness. 

2.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  this  regulation 
is  a  "major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order. 
The  ElPA  has  determined  that  issuing  a 
stay  for  Subpart  FF  will  result  in  none  of 
the  adverse  economic  effects  set  forth  in 
Section  I  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
This  regulation  should  not  be  considered 
major  because  its  annual  effect  on  the 
economy  is  not  expected  to  exceed  $100 
million,  the  regulation  does  not 
significantly  increase  process  or 
production  costs,  and  the  regulation 
does  not  cause  significant  adverse 
effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation,  or  competition  in  foreign 
markets. 

The  Agency  has  not  conducted  a 
Regulatory  Impact  Analysis  (RIA)  of  this 
proposed  regulation  because  this  action 
does  not  constitute  a  major  rule. 

3.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603.  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  the  proposed  rule  on  small 
business  entities.  However,  section 
604(b)  of  the  Regulatory  Flexibility  Act 
provides  that  analysis  not  be  required 
when  the  head  of  an  Agency  certifies 
that  the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  to  stay  40  CFR  part 
61,  subpart  FF.  if  promulgated,  will  have 
the  effect  of  easing  the  burdens 
associated  with  immediate  compliance 
with  subpart  FF.  and  I,  therefore,  certify 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Dated:  December  2. 1991. 
F.  Henry  Habicht  II, 

Acting  Administrator. 

|FR  Doc.  91-29355  Filed  12-5-91: 10:55  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-18 

Acquisition  of  Reai  Property 

AOCMCr:  Public  Buildings  Service. 
General  Services  Administration. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
the  basic  policy  under  which  the 
General  Services  Administration  (GSA) 
leases,  or  delegates  to  other  agencies  the 
authority  to  lease,  space  in  privately 
owned  buildings.  It  designates 
categories  of  special  purpose  space 
which  may  be  acquired  by  any  agency, 
and  specific  types  of  space  which  may 
be  acquired  by  specific  agencies,  for  up 
to  5  years  without  obtaining 
authorization  from  the  Administrator  of 
GSA.  This  proposed  rule  also  defines 
the  limitations  on  agency  use  of 
delegated  leasing  authority,  and  the 
socioeconomic  considerations  which 
must  be  applied  by  both  GSA  and 
delegated  agencies  when  acquiring 
space  by  lease. 

DATES:  Comments  must  be  received  on 
or  before:  February  7, 1992. 

ADDRESSES:  Comments  should  be 
addressed  to:  General  Services 
Administration,  Office  of  Real  Estate 
(PQR),  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Ward,  Director,  Office  of  Real 
Estate.  Office  of  Real  Property 
Development,  Public  Buildings  Service, 
General  Services  Administration, 
Washington,  DC  20405  (202-501^266). 

Executive  Order  12291 

GSA  has  determined  that  this 
proposed  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  cause  a  major  increase  in  costs  to 
consumers  or  others,  and  will  not  have 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  on  this 
proposed  rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  proposed  rule. 
GSA  has  also  determined  that  the 
potential  benefits  to  society  from  this 
proposed  rule  far  outweigh  the  potential 
costs,  has  maximized  the  net  benefits, 
and  has  chosen  the  alternative  involving 
the  least  net  cost  to  society. 


List  of  Subjects  in  41  CFR  Part  101-18 

Real  property  acquisition:  Acquisibon 
of  real  property  by  purchase  or 
condemnation. 

Accordingly,  it  is  proposed  to  amend 
41  CFR  part  101-18  as  follows: 

PART  101-18— ACOUtSmON  OF  REAL 
PROPERTY 

1.  The  authority  citation  for  41  CFR 
Part  101-18  continues  to  read  «s  follows: 

Aufljority:  63  Stat.  377  (40  L'.S.C.  304c,  471, 
490.  601-619):  73  Stat.  479;  (40  U.S.C.  4«» 
note);  (42  U.S.C.  4201-4244):  (40  U.S.C.  531- 
SSSy.  E.0. 11512.  35  FR  3979:  M  Stat.  1894. 

2.  Subpart  101-18.1  is  revised  to  read 
as  follows: 

Subpart  101-18.1— Aeqaisitien  by  Lmmb 

Sec. 

101-18.100    Basic  policy. 

101-18.101    Acquisition  by  GSA. 

101-18.102    Acquisition  by  otl»er  agencies. 

101-18.103    Agency  cooperation. 

101-18.104    Delegation  of  leasing  authority. 

101-iai04-l     Limitations  on  the  use  of 

delegated  authority. 
101-18.104-2    List  of  spedai  porpoae  space. 
101-18.104-3    List  of  special  purpose  space 

b^'  agency. 
101-18.105    Contingent  fees  and  related 

procedure. 
101-18.106    Application  of  socioeconomic 

considerations. 

Subpart  101-18.1— Acquisition  by 
Lease 

§101-18.100    Basic  poUey. 

(a)  GSA  will  lease  space  in  privately 
owned  buildings  and  land  only  when 
needs  cannot  be  satisfactorily  met  in 
Government  controlled  space;  when 
leasing  proves  to  be  more  efficient  than 
the  construction  or  alteration  of  a 
Federal  building;  or  when  construction 
or  alteration  is  not  warranted  because 
requirements  in  the  community  are 
insu^icient  or  indefinite  in  scope  or 
duration,  or  completion  of  a  new 
building  within  a  reasonable  time 
cannot  be  ensured. 

(b)  Acquisition  of  space  by  lease  will 
be  on  the  basis  most  favorable  to  the 
Government,  with  due  consideration  to 
maintenance  and  operational  efficiency, 
and  only  at  charges  consistent  with 
prevailing  scales  for  comparable 
facilities  in  the  community. 

.  (c)  Acquisition  of  space  by  lease  will 
be  by  negotiation  except  where  the 
sealed  bid  procedure  is  required  by  41 
U.S.C.  253(a).  Except  as  otherwise 
provided  in  41  U.S.C.  253,  full  and  open 
competition  will  be  obtained  among 
suitable  available  locations  meeting 
minimum  Government  requh^ments. 


64222  Federal  Register  /  Vol.  56,  No.  236  /  Monday.  December  9.  1991  /  Proposed  Rules 


JMI 


(d)  When  acquiring  space  by  lease, 
the  provisions  of  S  101-17.205  regarding 
determination  of  the  location  of  Federal 
facilities  shall  be  strictly  adhered  to. 

(e)  Lease-construction  projects 
required  to  be  authorized  in  accordance 
with  or  in  the  manner  provided  by  the 
Public  Buildings  Act  of  1959  will  be.  to 
the  greatest  extent  practicable, 
consistent  with  State,  regional,  and  local 
plans,  programs,  and  local  zoning 
regulations;  and  Governors,  local 
elected  officials,  and  regional 
comprehensive  planning  agencies  will 
be  consulted  in  the  planning  of  the 
proposed  development  of  such  projects. 

(0  The  authority  granted  herein  shall 
be  exercised  in  accordance  with  the 
requirements  and  limitations  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended,  and 
other  applicable  statutes  and 
regulations,  including  the  General 
Services  Administration  Acquisition 
Regulation,  as  amended,  to  include  the 
Competition  in  Contracting  Act. 

§  101-18.101    Acquisition  by  GSA. 

(a)  GSA  will  perform  all  functions  of 
leasing  building  space,  and  land 
incidental  thereto,  for  Federal  agencies 
except  as  provided  in  this  subpart  101- 
18.1. 

(b)  Agencies  authorized  to  acquire 
space  by  lease  may  request  GSA  to 
perform  such  leasing  functions  in 
specific  instances. 

(c)  Officials  or  employees  of  agencies 
for  which  GSA  will  acquire  leased  space 
shall  at  no  time,  before  or  after  a  space 
request  is  submitted  to  GSA  or  after  a 
lease  agreement  is  made,  directly  or 
indirectly  contact  lessors,  offerors,  or 
potential  offerors  for  the  purpose  of 
making  oral  or  written  representation  or 
commitments  or  agreements  with 
respect  to  the  terms  of  occupancy  of 
particular  space,  tenant  improvements, 
alterations  and  repairs,  or  payment  for 
overtime  services,  unless  authorized  by 
the  Director  of  the  Real  Estate  Division 
in  the  responsible  GSA  regional  office  or 
facility  support  center. 

§101-18.102    Acquisition  by  other 
agencies. 

(a)  A  Federal  agency  may  lease  space 
in  buildings  and  land  incidental  thereto, 
for  its  use  when: 

(1)  The  space  is  located  in  any  foreign 
country: 

(2)  The  space  is  in  buildings  which  are 
located  on  the  grounds  of  any  fort, 
camp,  post,  arsenal.  Navy  Yard,  naval 
training  station,  airfield,  proving  ground, 
military  supply  depot,  or  school,  or  of 
any  similar  facility,  of  the  Department  of 
Defense,  unless  and  to  such  extent  as  a 
permit  for  its  use  shall  have  been  issued 


by  the  Secretary  of  Defense  or  his  duly 
authorized  representative: 

(3)  The  space  is  acquired  by  the  U.S. 
Postal  Service  for  postal  purposes. 

(b)  The  Departments  of  Agriculture, 
Commerce,  and  Defense  may  lease  their 
own  buildings  space,  and  land 
incidental  to  its  use,  and  provide  for  its 
operation,  maintenance,  and  custody 
when  the  space  is  situated  outside  an 
urban  center.  A  list  of  urban  centers 
follows. 

List  of  Urban  Centers 

Aberdeen,  SD: 

Brown  County. 
Abilene,  TX: 

Jones  County. 

Taylor  County. 
Akron.  OH: 

Portage  County. 

Summit  County. 
Alaska: 

The  entire  State. 
Albany.  GA: 

Dougherty  County. 
Albany,  IL: 

Whiteside  County. 
Albany,  OR: 

Linn  County. 
Albany-Schenectady-Troy,  NY: 

Albany  County. 

Rensselaer  County. 

Saratoga  County. 

Schenectady  County. 
Alburqerque.  NM: 
■     Bernalillo  County. 
Alexandria,  LA: 

Rapides  Parish. 
AUentown-Bethlehem-Easton.  PA-NJ: 

Lehigh  County.  PA. 

Northampton  County,  PA. 

Warren.  NJ. 
Altoona.  PA: 

Blair  County. 
Amerillo,  TX: 

Potter  County. 

Randell  County. 
Anaheim-Santa  Ana-Garden  Grove.  CA: 

Orange,  County. 
Ann  Arbor,  MI: 

Washtenaw  County. 
Asheville,  NC: 

Buncombe  County. 
Athens,  GA: 

Clarke  County. 
Atlanta,  GA: 

Clayton  County. 

Cobb  County. 

De  Kalb  County. 

Fulton  County. 

Gwinnett  County. 
Atlantic  City,  NJ: 

Atlantic  County. 
Augusta,  GA-SC: 

Richmond  County,  GA. 

Aiken  County,  SC. 
Augusta.  ME: 

Kennebec  County. 


Austin,  TX: 

Travis  County. 
Bakerfield,  CA: 
Kern  County. 
Baltimore,  MD: 
Baltimore  City. 
Anne  Arundel  County. 
Baltimore  County. 
Carroll  County. 
Howard  County. 
Baton  Rouge,  LA: 

East  Baton  Rouge  Parish. 
Battle  Creek,  MI: 

Calhoun  County. 
Bay  City,  MI: 

Bay  County. 
Beaumont-Port  Arthur,  TX: 

Jefferson  County. 

Orange  County. 
Billings,  MT: 

Yellowstone  County. 
Binghamton,  NY-PA: 

Broome  County,  NY. 

Tioga  County,  NY. 

Susquehanna  County,  PA. 
Birmingham.  AL: 

Jefferson  County. 
Bismarck,  ND: 

Burleigh  County. 
Boise,  ID: 

Ada  County. 
Boston,  MA: 

Essex  County. 

Middlesex  County. 

Norfolk  County. 

Plymouth  County. 

Suffolk  County. 
Bridgeport,  CT: 

Fairfield  County. 

New  Haven  County. 
Brockton,  MA: 

Bristol  County. 

Norfolk  County. 

Plymouth  County. 
Brownsville-HarlingenSan  Benito.  TX: 

Cameron  County. 
Buffalo,  NY: 

Erie  County. 

Niagara  County. 
Burlington,  VT: 

Chittenden  County 
Butte,  MT: 

Silver  Bow  County. 
Calexico-El  Centro,  CA: 

Imperial  County 

Canton,  OH: 

Stark  County. 
Casper,  WY: 

Narrona  County. 
Cedar  Rapids,  lA: 

Linn  County. 
Champaign-Urbana,  IL: 

Champaign  County. 
Charleston,  SC: 

Berkeley  County. 

Charieston,  County. 
Charieston,  WV: 

Kanawha  County. 
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Austin.  TX: 

Travis  County. 
Bakerfield.  CA: 
Kem  County. 
Baltimore,  MD: 
Baltimore  City. 
Anne  Arundel  County. 
Baltimore  County. 
Carroll  County. 
Howard  County. 
Baton  Rouge,  LA: 

East  Baton  Rouge  Parish. 
Battle  Creek,  MI: 

Calhoun  County. 
Bay  City,  MI: 

Bay  County. 
Beaumont-Port  Arthur,  TX: 
Jefferson  County. 
Orange  County. 
Billings.  MT: 

Yellowstone  County. 
Binghamton.  NY-PA: 
Broome  County,  NY. 
Tioga  County,  NY. 
Susquehanna  County,  PA. 
Birmingham,  AL: 

Jefferson  County. 
Bismarck,  ND: 

Burleigh  County. 
Boise,  ID: 

Ada  County. 
Boston,  MA: 
Essex  County. 
Middlesex  County. 
Norfolk  County. 
Plymouth  County. 
Suffolk  County. 
Bridgeport,  CT: 
Fairfield  County. 
New  Haven  County. 
Brockton,  MA: 
Bristol  County. 
Norfolk  County. 
Plymouth  County. 
Brownsville-Harlingen-San  Benito,  TX: 

Cameron  County. 
Buffalo,  NY: 
Erie  County. 
Niagara  County. 
Burlington,  VT: 

Chittenden  County 
Butte.  MT: 

Silver  Bow  County. 
Calexico-El  Centre,  CA: 
Imperial  County 
Canton,  OH: 
Stark  County. 
Casper,  WY: 

Narrona  County. 
Cedar  Rapids,  lA: 

Linn  County. 
Champaign-Urbana,  IL: 

Champaign  County. 
Charleston,  SC: 
Berkeley  County. 
Charleston,  County. 
Charleston,  WV: 
Kanawha  County. 
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Charlotte.  NC: 

Mecklenburg  County. 

Union  County. 
Charlottesville,  VA: 

Charlottesville  City. 

Albemarle  County. 
Chattanooga,  TN-GA: 

Hamilton  County.  TN. 

Walker  County.  GA. 
Cheyenne,  WY: 

Laramie  County. 
Chicago,  IL: 

Cook  County. 

Du  Page  County. 

Kane  County. 

Lake  County. 

McHenry  County. 

Will  County. 
Cincinnati,  OH-KY-IN: 

Clermont  County.  OH. 

Hamilton  County,  OH. 

Warren  County,  OH. 

Boone  County,  KY. 

Campbell  County,  KY. 

Kenton  County.  KY. 

Dearborn  County,  IN. 
Cleveland,  OH: 

Cuyahoga  County. 

Geauga  County. 

Lake  County. 

Medina  County. 
Clinton,  OK: 

Custer  County. 
Cody.  WY: 

Park  County. 
Colorado  Springs,  CO: 

El  Paso  County. 
Columbia,  MO: 

Boone  County. 
Columbia,  SC: 

Lexington  County. 

Richland  County. 
Columbus,  GA-AL: 

Chattahoochee  County,  GA. 

Muscogee  County,  GA. 

Russell  County,  AL. 
Columbus,  OH: 

Delaware  County. 

Franklin  County. 

Pickaway  County. 
Concord,  NH: 

Merrimack  County. 
Corpus  Christi.  TX: 

Nueces  County. 
Dallas.  TX: 

Collin  County. 

Dallas  County. 

Denton  County. 

Ellis  County. 
Davenport-Rock  Island-Moline,  lA-IL: 

Scott  County,  lA 

Henry  County,  IL. 

Rock  Island  County,  IL 
Dayton.  OH: 

Greene  County. 

Miami  County. 

Montgomery  County. 
'  Preble  County. 
Decatur,  IL 


Macon  County. 
Denver.  CO: 

Adams  County. 

Arapahoe  County. 

Boulder  County. 

Denver  County. 

Jefferson  County. 
Des  Moines,  lA: 

Polk  County. 
Detroit,  MI: 

Macomb  County. 

Oakland  County. 

Wayne  County. 
Dubuque,  lA: 

Dubuque  County. 
Duluth-Superior,  MN-WI: 

St.  Louis  County,  MN. 

Douglas  County,  WI. 
Durango,  CO: 

LaPlata  County. 
Durham,  NC: 

Durham  County. 
Elkins.  WV: 

Randolph  County. 
El  Paso.  TX: 

El  Paso  County. 
Erie,  PA: 

Erie  County. 
Eugene,  OR: 

Lane  County. 
Evansville,  IN-KY: 

Vanderburgh  County,  IN. 

Warrick  County,  IN. 

Henderson  County,  KY. 
Fall  River,  MA-RI: 

Bristol  County,  MA. 

Newport  County.  RI. 
Fargo-Moorhead.  ND-MN: 

Cass  County.  ND 

Clay  County.  MN. 
Fayetteville,  NC: 

Cumberland  County. 
Fitchburg-Leominster.  MA: 

Middlesex  County. 

Worcester  County. 
Flint,  MI: 

Genesee  County. 

Lapeer  County. 
Fort  Collins,  CO: 

Larimer  County. 
Fort  Lauderdale-HoUywood,  FL: 

Broward  County. 
Fort  Smith,  AR-OK: 

Crawford  County,  AR. 

Sebastian  County.  AR. 

Le  Flore  County,  OK. 

Sequoyah  County,  OK. 
Fort  Wayne,  IN: 

Allen  County. 
Fort  Worth.  TX: 

Johnson  County. 

Tarrant  County. 
Frankfort  KY: 

Franklin  County. 
Fresno,  CA: 

Fresno  County. 
Gadsden,  AL 

Etowah  County. 
Gainesville,  FL: 


Alachua  County. 
Galveston-Texas  City.  TX: 

Galveston  County. 
Gary-Hammond-East  Chicago.  IN: 

Lake  County. 

Porter  County. 
Grand  Forks,  ND: 

Grand  Forks  County. 
Grand  Island,  NE: 

Hall  County. 
Grand  Junction,  CO: 

Mesa  County. 
Grand  Rapids.  MI: 

Kent  County. 

Ottawa  County. 
Great  Falls.  MT: 

Cascade  County. 
Greeley.  CO: 

Weld  County. 
Green  Bay.  WI: 

Brown  County. 
Greensboro-High  Point,  NC: 

Guilford  County. 
Greenville.  SC: 

Greenville  County. 

Pickens  County. 
Greenwood,  MS: 

Le  Flore  County. 
Hamilton-Middletown.  OH: 

Butler  County, 
Harrisburg.  PA: 

Cumberland  County. 

Dauphin  County. 

Perry  County. 
Hartford.  CT: 

Hartford  County. 

Middlesex  County. 

Tolland  County. 
Hawaii: 

The  entire  State. 
Helena.  MT: 

Lewis  and  Clark  County. 
Hot  Springs.  AR: 

Garland  County. 
Houston.  TX: 

Harris  County. 
Huntington-Ashland.  WV-KY-OH: 

Cabell  County.  WV. 

Wayne  County,  WV. 

Boyd  County.  KY. 

Lawrence  County,  OH. 
Huntsville.  AL: 

Limestone  County. 

Madison  County. 
Huron,  SD: 

Beadle  County. 
Idaho  Falls.  ID: 

Bonneville  County. 
Indianapolis.  IN: 

Hamilton  County. 

Hancock  County. 

Hendricks  County. 

Johnson  County. 

Marion  County. 

Morgan  County. 

Shelby  County. 
Jackson.  MI: 

Jackson  County. 
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Jackson,  MS: 

Hinds  County. 

Rankin  County. 
Jackson.  TN: 

Madison  County. 
Jacksonville,  FL: 

Duval  County. 
Jefferson  City,  MO: 

Cole  County. 
Jersey  City,  NJ: 

Hudson  County. 
Johnstown,  PA: 

Cambria  County 

Somerset  County. 
Kalamazoo,  MI: 

Kalamazoo  County. 
Kansas  City.  MO-KS: 

Cass  County.  MO. 

Clay  County,  MO. 

Jackson  County.  MO.  ' 

Platte  County.  MO. 

Johnson  County.  KS. 

Wyandotte  County,  KS. 
Kenosha,  WI: 

Kenosha  County. 
Klamath  Falls,  OR: 

Klamath  County. 
Knoxville,  TN: 

Anderson  County. 

Blount  County. 

Knox  County. 
Lafayette.  LA: 

Lafayette  Parish. 
Lake  Charles.  LA: 

Calcasieu  Parish. 
Lancaster,  PA: 

Lancaster  County. 
Lansing.  MI: 

Clinton  County. 

Eaton  County. 

Ingham  County. 
Laredo,  TX: 

Webb  County. 
Las  Vegas,  NV: 

Clark  County. 
Lawrence-Haverhill,  MA-NH: 

Essex  County,  MA. 

Rockingham  County,  NH. 
Lawton,  OK: 

Comanche  County. 
Lewiston-Aubum,  ME: 

Androscoggin  County. 
Lexington,  KY: 

Fayette  County. 
Lima,  OH: 

Allen  County. 
Lincoln,  NE: 

Lancaster  County. 
Little  Rock-North  Little  Rock,  AR: 

Pulaski  County. 
Logan,  UT: 

Cache  County. 
Lorain-Elyria,  OH: 

Lorain  County. 
Los  Angeles-Long  Beach,  CA: 

Los  Angeles  County. 
Louisville.  KY-IN: 
Jefferson  County,  KY. 
Clark  County,  IN. 


Floyd  County,  IN. 
Lowell.  MA: 

Middlesex  County.  • 

Lubbock.  TX: 

Lubbock  County. 
Lynchburg.  VA: 

Lynchburg  City. 

Amherst  County. 

Campbell  County. 
Macon.  GA: 

Bibb  County. 

Houston  County. 
Madison.  WI: 

Dane  County. 
Manchester.  NH: 

Hillsborough  County. 

Merrimack  County. 
Manhattan.  KS: 

Riley  County. 
McCook.  NE: 

Red  Willow  County. 
Medford.  OR: 

Jackson  County. 
Memphis.  TN-AR: 

Shelby  County.  TN. 

Crittenden  County.  AR. 
Meriden,  CT: 

New  Haven  County. 
Meridian.  MS: 

Lauderdale  County. 
Miami.  FL: 

Dade  County. 
Midland.  TX: 

Midland  County. 
Milwaukee.  WI: 

Milwaukee  County. 

Ozaukee  County. 

Waukeska  County. 
Minneapolis-St.  Paul,  MN: 

Anoka  County. 

Dakota  County. 

Hennepin  County. 

Ramsey  County. 

Washington  County. 
Missoula.  MT: 

Missoula  County. 
Mobile,  AL: 

Baldwin  County. 

Mobile  County. 
Monroe.  LA: 

Ouachita  Parish. 
Montgomery,  AL: 

Elmore  County. 

Montgomery  County. 
Morgantown,  WV: 

Monongahela  County. 
Muncie.  IN: 

Delaware  County. 
Muskegon-Muskegon  Heights.  Ml: 

Muskegon  County. 
Muskogee,  OK: 

Muskogee  County. 
Nashville.  TN: 
Davidson  County. 
Sumner  County. 
Wilson  County. 
Newark.  NY: 
Essex  County. 
Morris  County. 


Union  County. 
New  Bedford.  MA: 

Bristol  County. 

Plymouth  County. 
New  Britain.  CT: 

^artford  County. 
New  Haven.  CT: 

New  Haven  County. 
New  London-Groton-Norwich.  CT: 

New  London  County. 
New  Orleans.  LA: 

Jefferson  Parish. 

Orleans  Parish. 

St.  Bernard  Parish. 

St.  Tammany  Parish. 
Newport  News-Hampton.  VA: 

Hampton  City. 

Newport  News  City. 

York  County. 
New  York.  NY: 

Bronx  County. 

Kings  County. 

Nassau  County. 

New  York  County. 

Queens  County. 

Richmond  County. 

Rockland  County.    » 

Suffolk  County. 

Westchester  County. 
Norfolk-Portsmouth.  VA: 

Chesapeake  City. 

Norfolk  City. 

Portsmouth  City. 

Virginia  Beach  City. 
Norwalk.  CT: 

Fairfield  County. 
Odessa,  TX: 

Ector  County. 
Ogden,  UT: 

Weber  County. 
Oklahoma  City.  OK: 

Canadian  County. 

Cleveland  County. 

Oklahoma  County. 
Olympia.  WA: 

Thurston  County. 
Omaha.  NE-IA: 

Douglas  County.  NE. 

Sarpy  County,  NE. 

Pottawattamie  County.  lA. 
Orlando,  FL: 

Orange  County. 

Seminole  County. 
Parkersburg.  WV: 

Wood  County. 
Paterson-Clifton-Passaic,  NJ: 

Bergen  County. 

Passaic  County. 
Pensacola,  FL: 

Escambia  County. 

Santa  Rosa  County. 
Peoria.  IL: 

Peoria  County. 

Tazewell  County. 

Woodford  County. 
Philadelphia.  PA-NJ: 

Bucks  County.  PA. 

Chester  County,  PA. 
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Union  County. 
New  Bedford,  MA: 

Bristol  County. 

Plymouth  County. 
New  Britain.  CT: 

Hartford  County. 
New  Haven.  CT: 

New  Haven  County. 
New  London-Groton-Norwich.  CT: 

New  London  County. 
New  Orleans.  LA: 

Jefferson  Parish. 

Orleans  Parish. 

St.  Bernard  Parish. 

St.  Tammany  Parish. 
Newport  News-Hampton.  VA: 

Hampton  City. 

Newport  News  City. 

York  County. 
New  York.  NY: 

Bronx  County. 

Kings  County. 

Nassau  County. 

New  York  County. 

Queens  County. 

Richmond  County. 

Rockland  County.    » 

Suffolk  County. 

Westchester  County. 
Norfolk-Portsmouth.  VA: 

Chesapeake  City. 

Norfolk  City. 

Portsmouth  City. 

Virginia  Beach  City. 
Norwalk,  CT: 

Fairfield  County. 
Odessa.  TX: 

Ector  County. 
Ogden.  UT: 

Weber  County. 
Oklahoma  City.  OK: 

Canadian  County. 

Cleveland  County. 

Oklahoma  County. 
Olympia.  WA: 

Thurston  County. 
Omaha,  NE-IA: 

Douglas  County.  NE. 

Sarpy  County.  NE. 

Pottawattamie  County.  lA. 
Orlando.  FL: 

Orange  County. 

Seminole  County. 
Parkersburg.  WV: 

Wood  County. 
Paterson-Clifton-Passaic.  NJ: 

Bergen  County. 

Passaic  County. 
Pensacola.  FL: 

Escambia  County. 

Santa  Rosa  County. 
Peoria.  IL: 

Peoria  County. 

Tazewell  County. 

Woodford  County. 
Philadelphia,  PA-NJ: 

Bucks  County.  PA. 

Chester  County.  PA. 
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Delaware  County,  PA. 

Montgomery  County,  PA. 

Philadelphia  County,  PA. 

Burlington  Co  jnty,  NJ. 

Camden  County,  NJ. 

Gloucester  County.  NJ. 
Phoenix,  AZ: 

Maricopa  County. 
Pierre.  SD: 

Hughes  County. 
Pittsburgh.  PA: 

Allegheny  County. 

Beaver  County. 

Washington  County. 

Westmoreland  County. 
Pittsfield.  MA: 

Berkshire  County. 
Portland,  ME: 

Cumberland  County. 
Portland,  OR-WA: 

Clackamas  County.  OR. 

Multnomah  County.  OR. 

Washington  County,  OR. 

Clark  County,  WA. 
Portsmouth,  NH: 

Rockingham  County. 
Providence-Pawtucket-Warwick,  RI- 
MA: 

Bristol  County,  RL 

Kent  County,  RL 

Newport  County,  RL 

Providence  County,  RL 

Washington  County,  RL 

Bristol  County.  MA. 

Norfolk  County,  MA. 

Worcester  County,  MA. 
Provo-Orem,  UT: 

Utah  County. 
Pueblo.  CO: 

Pueblo  County. 
Puerto  Rico: 

The  entire  Commonwealth. 
Racine,  WL 

Racine  County. 
Raleigh,  NC: 

Wake  County. 
Rapid  City,  SD: 

Pennington  County. 
Reading,  PA: 

Berks  County. 
Reno.  NV: 

Washoe  County. 
Richmond,  VA: 

Richmond  City. 

Chesterfield  County. 

Hanover  County. 

Henrico  County. 
Roanoke.  VA: 

Roanoke  City. 

Roanoke  County. 
Rochester,  NY: 

Livingston  County. 

Monroe  County. 

Orleans  County. 

WajTie  County. 
Rockford,  IL: 

Boone  County. 

Winnebago  County. 
Rolla,  MO: 


Phelps  County. 
Rome,  GA: 

Floyd  County. 
Sacramento,  CA: 

Placer  County. 

Sacramento  County. 

Yolo  County. 
Saginaw,  ML 

Saginaw  County. 
St.  Albans,  VT: 

Franklin  County. 
St.  Joseph.  MO: 

Buchanan  County. 
St.  Louis,  MO-IL: 

St.  Louis  City,  MO. 

Jefferson  County.  MO. 

St.  Charles  County.  MO. 

St.  Louis  County,  MO. 

Madison  County,  IL. 

St.  Clair  County,  IL. 
Salem,  OR: 

Marion  County. 

Polk  County. 
Salina,  KS: 

Saline  County. 
Salisbury,  MD: 

Wicomico  County. 
Salt  Lake  City.  UT: 

Davis  County. 

Salt  Lake  County. 
San  Angelo.  TX: 

Tom  Green  County. 
San  Antonio.  TX: 

Bexar  County. 

Guadalupe  County. 
San  Bemardino-Riverside-Ontario.  CA: 

Riverside  County. 

San  Bernardino  County. 
San  Diego,  CA: 

San  Diego  County. 
San  Francisco-Oakland,  CA: 

Alameda  County. 

Contra  Costa  County. 

Marin  County. 

San  Francisco  County. 

San  Mateo  County. 
San  Jose.  CA: 

Santa  Clara  County. 
Santa  Barbara,  CA: 

Santa  Barbara  County. 
Santa  Fe,  NM: 

Santa  Fe,  County. 
Savannah,  GA: 

Chatham  County. 
Scottsbluff,  NE: 

Scotts  Bluff  County. 
Scranton,  PA: 

Lackawanna  County. 
Seattle-Everett,  WA: 

King  County. 

Snohomish  County. 
Sheridan,  WY: 

Sheridan  County. 
Shreveport,  LA: 

Bossier  Parish. 

•Caddo  Parish. 
Sioux  City,  lA-NE: 

Woodbury  County,  lA. 

Dakota  County,  NE. 


Sioux  Falls.  SD: 

Minnehaha  County. 
South  Bend,  IN: 

St.  Joseph  County. 

Marshall  County. 
Spartanburg,  SC: 

Spartanburg  County. 
Spokane,  WA: 

Spokane  County. 
Springfield-Chicopee-Holyoke,  MA: 

Hampden  County. 

Hampshire  County. 

Worcester  County. 
Springfield,  IL: 

Sangamon  County. 
Springfield,  MO: 

Greene  County. 
Springfield,  OH: 

Clark  County. 
Stamford,  CT: 

Fairfield  County. 
Steubenville-Weirton,  OH-WV: 

Jefferson  County.  OH. 

Brooke  County.  WV. 

Hancock  County,  WV. 
Stillwater,  OK: 

Payne  County. 
Stockton,  CA: 

San  Joaquin  County. 
Syracuse,  NY: 

Madison  County. 

Onondaga  County. 

Oswego  County. 
Tacoma.  WA: 

Pierce  County. 
Tallahasse.  FL: 

Leon  County. 
Tampa-St.  Petersburg.  FL: 

Hillsborough  County. 

Pinellas  County. 
Temple.  TX: 

Bell  County. 
Terre  Haute.  IN: 

Clay  County. 

Sullivan  County. 

Vermillion  County. 

Vigo  County. 
Texarkana,  TX-AR: 

Bowie  County,  TX. 

Miller  County.  AR. 
Toledo.  OH-MI: 

Lucas  County,  OH. 

Wood  County,  OH. 

Monroe  County,  MI. 
Topeka,  KS: 

Shawnee  County.  - 
Trenton.  NJ: 

Mercer  County. 
Tucson,  AZ: 

Pima  County. 
Tulsa,  OK: 

Creek  County. 

Osage  County. 

Tulsa  County. 
Tuscaloosa,  AL: 

Tuscaloosa  County. 
Tyler.  TX: 

Smith  County. 
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Utica-Rome,  NY: 

Herkimer  County. 

Oneida  County. 
Vallejo-Napa.  CA: 

Napa  County. 

Solano  County. 
Vicksburg.  MS: 

Warren  County. 
Virgin  Islands: 

The  entire  Territory. 
Waco.  TX: 

McLennan  County. 
Walla  Walla,  WA: 

Walla  Walla  County. 

Benton  County. 
Washington,  DC-MD-VA: 

District  of  Columbia. 

Montgomery  County,  MD. 

Prince  Georges  County.  MD. 

Alexandria  City,  VA. 

Fairfax  City.  VA. 

Falls  Church.  VA. 

Arlington  County.  VA. 

Fairfax  County.  VA. 
Waterbury.  CT: 

Litchfield  County. 

New  Haven  County. 
Waterloo.  lA: 

Black  Hawk  County. 
Wenatchee.  WA: 

Chelan  County. 
West  Palm  Beach,  Fk 

Palm  Beach  County. 
Wheeling.  WV-OH: 

Marshall  County.  WV. 

Ohio  County.  WV. 

Belmont  County.  OH. 
Wichita.  KS: 

Butler  County. 

Sedgwick  County. 
Wichita  Falls.  TX: 

Archer  County. 

Wichita  County. 
Wilkes  Barre-Hazleton,  PA: 

Luzerne  County. 
Wilmington.  DE-NJ-MD: 

New  Castle  County.  DE. 

Salem  County.  NJ. 

Cecil  County.  MD. 
Wilmington.  NC: 

New  Hanover  County. 
Winston-Salem.  NC: 

Forsyth  County. 
Worcester,  MA: 

Worcester  County. 
Yakima,  WA: 

Yakima  County. 
York,  PA: 
Adams  County. 
York  County. 
Youngstown-Warren.  OH: 
Mahoning  County. 
Trumbull  County. 
Yuma.  AZ: 
Yuma  County. 


(c)  Certain  other  Federal 
departments/agencies  have  been 
granted  legislative  authority  to  execute 
their  own  leases  for  space.  In  such 
circumstances.  GSA  approval  to  acquire 
leased  space  is  not  required  and  these 
agencies  are  not  listed  here. 

S  101-18.103    Agency  cooperation. 

The  heads  of  executive  agencies  shall 
cooperate  with  and  assist  the 
Administrator  of  General  Services  in 
carrying  out  his  responsibilities 
respecting  office  buildings  and  space; 
take  measures  to  give  GSA  early  notice 
of  new  or  changing  space  requirements; 
seek  to  economize  in  their  requirements 
for  space;  and  continuously  review  their 
needs  for  space  in  and  near  the  District 
of  Columbia,  taking  into  account  the 
feasibility  of  decentralizing  services  or 
activities  which  can  be  carried  on 
elsewhere  without  excessive  costs  or 
significant  loss  of  efficiency. 

§  101-18.104    Delegation  of  leasing 
authority: 

Subject  to  the  limitations  stated  in 
S  101-18.104-1,  agencies  are  hereby 
authorized  to  perform  for  themselves  all 
functions  with  respect  to  the  acquisition 
of  space  by  lease  in  buildings  and  land 
incidental  thereto  when  the  following 
conditions  are  met: 

(a)  The  space  may  be  leased  for  no 
rental,  or  for  a  nominal  consideration  of 
1.00  per  annum;  or 

(b)  When  authority  has  been 
requested  by  an  executive  agency  and  a 
specific  delegation  has  been  granted  by 
the  Administrator  of  General  Services; 
or 

(c)  When  categorical  delegations  have 
been  granted  by  the  Administrator  of 
General  Services  for  particular  types  of 
agency  activities  such  as  military 
recruiting  offices  or  space  for  certain 
county  level  agricultural  activities.  Such 
activities  are  included  in  the  special 
purpose  categories  listed  in  §  101- 
18.104-2;  or 

(d)  The  space  is  found  by  the 
Administrator  of  General  Services  to  be 
wholly  or  predominantly  utilized  for  the 
special  purposes  of  the  agency  to  have 
custody  thereof  and  is  not  generally 
suitable  for  the  use  of  other  agencies 
(including  but  not  limited  to  hospitals, 
housing,  mints,  manufacturing  plants, 
and  penal  institutions);  and  prior 
approval  of  GSA  has  been  obtained 
before  an  agency  initiates  a  leasing 
action  involving  2,500  or  more  square 
feet  of  special  purpose  space.  (The  types 
of  space  listed  in  S  101-iai04-3  have 
been  found  to  be  wholly  or 
predominantly  utilized  for  the  special 
purposes  of  the  agency  named  and  are 
not  generally  suitable  for  the  uses  of 


other  agencies.)  The  request  for 
approval  and  a  Standard  Form  81  shall 
be  filed  with  the  GSA  regional  office 
having  jurisdiction  in  the  area  of  the 
proposed  leasing  action  as  shown  in 
§  101-17.4801. 

§101-18.104-1    Limitations  on  the  use  of 
delegated  authority. 

(a)  Agencies  authorized  by  this 
subpart  101-18.1  to  perform  functions 
with  respect  to  acquiring  space  by  lease 
may  perform  functions  only: 

(1)  When  the  utiHzation  requirements 
of  part  101-17  have  been  met;  and 

(2)  In  accordance  with  the  authorities 
in  §  101-18.001.  §  101-18.100.  and 
applicable  provisions  of  chapters  1  and 
101  of  this  title. 

(b)  Agencies  are  authorized  to 
exercise  the  long-term  leasing  authority 
contained  in  section  210(h)(1)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  490(h)(1)) 
for  a  period  of  up  to  5  years  in  the 
performance  of  the  functions  delegated 
under  this  subpart  101-18.1  without 
specific  authorization  from  the 
Administrator  of  the  General  Services. 

(c)  Agencies  have  a  need  for  other 
than  temporary  parking 
accommodations  in  the  urban  centers 
listed  in  S  101-18.102,  for  Government- 
owned  motor  vehicles  not  regularly 
housed  by  GSA.  shall  ascertain  the 
availability  of  Government-owned  or  - 
controlled  parking  from  GSA  in 
accordance  with  the  procedures  outlined 
in  §  101-17.202-2  prior  to  instituting 
procurement  action  to  acquire  parking 
facihties  or  services. 

(d)  In  accordance  with  section  7(a)  of 
the  Public  Buildings  Act  of  1959.  as 
amended  (40  U.S.C.  606),  agencies  must 
submit  a  prospectus  to  the 
Administrator  of  General  Services  for 
leases  involving  an  average  annual 
rental  in  excess  of  $1,500,000  excluding 
services  and  utilities.  The  prospectus 
level  dollar  amount  may  be  adjusted 
annually  by  the  Administrator.  The 
percentage  of  increase  or  decrease, 
which  is  determined  by  the  Department 
of  Commerce,  is  calculated  by  the 
composite  index  of  construction  costs 
from  the  previous  calendar  year.  For 
fiscal  years  1992  and  1993.  the 
prospectus  level  figures  will  be 
$1,525,000  and  $1,600,000.  respectively. 

§  101-18.104-2    Ust  of  special  purpose 
space. 

Agencies  may  not  exercise  the  long- 
term  leasing  authority  contained  in 
section  210(h)(1)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(40  U.S.C.  490(h)(1))  in  the  performance 
of  the  functions  delegated  under  this 
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other  agencies.)  The  request  for 
approval  and  a  Standard  Form  81  shall 
be  filed  with  the  GSA  regional  office 
having  jurisdiction  in  the  area  of  the 
proposed  leasing  action  as  shown  in 
§  101-17.4801. 

§  101-18.104-1    Limitations  on  the  um  of 
delegated  autliority. 

(a)  Agencies  authorized  by  this 
subpart  101-18.1  to  perform  functions 
with  respect  to  acquiring  space  by  lease 
may  perform  functions  only: 

(1)  When  the  utihzation  requirements 
of  part  101-17  have  been  met;  and 

(2)  In  accordance  with  the  authorities 
in  §  101-18.001.  S  101-18.100.  and 
applicable  provisions  of  chapters  1  and 
101  of  this  title. 

(b)  Agencies  are  authorized  to 
exercise  the  long-term  leasing  authority 
contained  in  section  210(h)(1)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  490(h)(1)) 
for  a  period  of  up  to  5  years  in  the 
performance  of  the  functions  delegated 
under  this  subpart  101-18.1  without 
specific  authorization  from  the 
Administrator  of  the  General  Services. 

(c)  Agencies  have  a  need  for  other 
than  temporary  parking 
accommodations  in  the  urban  centers 
listed  in  S  101-18.102,  for  Government- 
owned  motor  vehicles  not  regularly 
housed  by  GSA,  shall  ascertain  the 
availability  of  Government-owned  or  - 
controlled  parking  from  GSA  in 
accordance  with  the  procedures  outlined 
in  S  101-17.202-2  prior  to  instituting 
procurement  action  to  acquire  parking 
facilities  or  services. 

(d)  In  accordance  with  section  7(a)  of 
the  Public  Buildings  Act  of  1959.  as 
amended  (40  U.S.C.  606).  agencies  must 
submit  a  prospectus  to  the 
Administrator  of  General  Services  for 
leases  involving  an  average  annual 
rental  in  excess  of  $1,500,000  excluding 
services  and  utilities.  The  prospectus 
level  dollar  amount  may  be  adjusted 
annually  by  the  Administrator.  The 
percentage  of  increase  or  decrease, 
which  is  determined  by  the  Department 
of  Commerce,  is  calculated  by  the 
composite  index  of  construction  costs 
from  the  previous  calendar  year.  For 
fiscal  years  1992  and  1993,  the 
prospectus  level  figures  will  be 
$1,525,000  and  $1,600,000,  respectively. 

§  101-18.104-2    Ust  of  special  purpose 


Agencies  may  not  exercise  the  long- 
term  leasing  authority  contained  in 
section  210(h)(1)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(40  U.S.C.  490(h)(1))  in  the  performance 
of  the  functions  delegated  under  this 
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§  101-18.104-2  for  periods  in  excess  of  5 
years  without  specific  authorization 
from  the  Administrator  of  the  General 
Services.  Subject  to  the  limitations  cited 
in  S  101-18.104-1.  any  agency  may 
acquire  the  types  of  space  listed  in  this 
subpart.  Such  space  may  be  situated 
either  inside  or  outside  an  urban  center. 

(a)  Space  to  house  antennas; 

(b)  Depots  including,  but  not  limited  to 
stockpiling  depots  and  torpedo  net 
depots; 

(c)  Docks,  piers,  and  mooring 
facilities; 

(d)  Fumigation  areas; 

(e)  Garage  space  held  under  service 
contract 

(f)  Greenhouses; 

(g)  Hangars  and  other  airport 
operating  facilities  including,  but  not 
limited  to  aircraft  storage  and  repah" 
shops; 

(h)  Hospitals,  including  medical 
clinics; 

(i)  Housing,  temporary,  including 
hotels; 

(j)  Laundries; 

(k)  Quarantine  facilities  for  plants, 
birds,  animals; 

(1)  Ranger  stations; 

(m)  Recruiting  facilities  for  the  armed 
services; 

(n)  Schools  directly  related  to  the 
special  purpose  function(s)  of  an  agency; 

(o)  Storage/depot  facilities  such  as 
cold  storage;  self-storage  units;  lumber, 
oil,  gasoline,  shipbuilding  materials,  and 
pesticide  materials/equipment  storage. 
General  purpose  warehouse  tj'pe 
storage  facilities  are  not  included. 

§  101-18.104-3    List  of  special  purpose 
space  by  agency. 

The  types  of  space  listed  in  this 
subpart  may  be  acquired  by  the 
designated  agency.  Such  space  may  be 
situated  either  inside  or  outside  an 
urban  center. 

(a)  Department  of  Agriculture.  (1) 
Cotton  classing  laboratories 

(2)  Land: 

(3)  Miscellaneous  storage  by  cubic 
foot  or  weight  basis: 

(4)  Office  space  when  required  to  be 
located  in  or  adjacent  to  stockyards: 

(5)  Space  for  Agricultural  commodities 
stored  in  hcensed  warehouses  and 
utilized  under  warehouse  contracts; 

(6)  Space  utilized  in  cooperation  with 
State  and  local  governments  or  their 
instrumentalities  where  the  cooperating 
State  or  local  government  occupies  a 
portion  of  the  space  and  pays  a  portion 
of  the  rent  (Extension  Services). 

(7)  Plant  inspection  facilities  not  to 
exceed  IDO  square  feet  of  space  to  be 
located  at  airport  and  other  port 
facilities. 


(b)  Department  of  Commerce.  (1) 
Census  Bureau:  Space  required  in 
connection  with  conducting  the 
decennial  census; 

(2)  Laboratories  for  testing  materials, 
classified  or  ordinance  devices, 
calibration  of  instruments,  and 
atmospheric  and  oceanic  research: 

(3)  Maritime  training  stations; 

(4)  Radio  stations; 

(5)  National  Weather  Service 
meteorological  facilities. 

(c)  Department  of  Defense.  (1)  Air- 
Force — Civil  Air  Patrol  Liaison  Office 
when  required  for  use  incidental  to,  in 
conjunction  with,  and  in  close  proximity 
to  anports: 

(2)  Armories: 

(3)  Film  library  in  the  vicinity  of 
Washington.  DC; 

(4)  Filter  centers:    ., 

(5)  Leased  building  at  Jackson 
Mississippi,  Air  Force  Base; 

(6)  Mess  halls; 

(7)  Ports  of  embarkment  and 
debarkation: 

(8)  Post  exchanges; 

(9)  Postal  Concentration  Center  at 
Long  Island  City,  NY; 

(10)  Recreation  centers; 

(11)  Reserve  training  space; 

(12)  Service  clubs; 

(13)  Testing  laboratories; 

(14)  Troop  detachments. 

(d)  Department  of  Energy.  Facilities 
housing  the  special  purpose  or  special 
location  activities  of  the  old  Atomic 
Energy  Commission. 

(e)  Federal  Communications 
Commission.  Monitoring  station  sites. 

(f))  Department  of  Health  and  Human 
Senices.  Laboratories. 

(g)  Department  of  Housing  and  Urban 
Development.  Space  used  for  residential 
and  related  purposes. 

(h)  Department  of  the  Interior.  (1) 
Space  in  buildings  and  land  incidental 
thereto  used  by  field  crews  of  the 
Bureau  of  Land  Management  and  the 
Geological  Survey  for  periods  of  less 
than  1  year  in  remote  areas  where  no 
other  Government  agencies  are 
quartered: 

(2)  Space  on  Indian  reservations; 

(3)  Space  for  visitor  centers  located 
within  the  boundaries  of  National  Parks. 

(i)  Department  of  Justice.  (1)  U.S. 
Marshals  Office  in  Alaska  and  Border 
Patrol  Offices  similar  in  character  and 
utilization  to  police  stations,  involving 
the  handling  of  prisoners,  firearms,  and 
motor  vehicles,  regardless  of  location; 

(2)  Space  used  for  stqrage  and 
maintenance  of  surveillance  vehicles 
and  seized  propertj': 

(3)  Space  used  for  Commi^nity 
Treatment  Centers.  , 

(j)  Office  of  Thrift  Supervision.  S|)ace 
for  field  offices  of  Examining  Division 


required  to  be  located  within  Office  of 
Thrift  Supervision  buildings  or 
immediately  adjoining  or  adjacent  to 
such  buildings. 

(k)  Tax  Court  of  the  United  States. 
Present  courtroom  in  Grand  Central 
Terminal  Building,  New  York,  New 
York. 

(1)  Tennessee  Valley  Authority. 
Building  space  and  land  incidental 
thereto,  as  well  as  the  operation, 
maintenance,  and  custody  thereof. 

(m)  Department  of  Transportation.  (1) 
Federal  Aviation  Administration:  Space 
and  land  at  the  Mike  Monroney 
Aeronautical  Center,  Oklahoma  City. 
Oklahoma:  air  route  traffic  control 
centers,  land  at  airports,  and  not  more 
than  10.000  square  feet  of  space  at 
airports  that  is  used  predominately  as 
general  purpose  office  space  in  buildings 
under  the  jurisdiction  of  public  or 
private  airport  authorities; 

(2)  U.S.  Coast  Guard:  Space  for  the 
oceanic  unit  at  Woods  Hole. 
Massachusetts,  and  space  for  port 
security  activities. 

(n)  Department  of  the  Treasury.  [^] 
Comptroller  of  the  Currency:  Space  and 
land  incidental  thereto  for  the  use  of  the 
Comptroller  of  the  Currency,  as  well  as 
Ihe  operation,  maintenance  and  custody 
thereof; 

(2)  U.S.  Customs:  Aerostat  radar 
facilities  to  carry  out  agency  mission(s): 
e.g..  facilities  located  along  the  Gulf 
Coast: 

(3)  U.S.  Secret  Service:  Space  to  meet 
statutory  protective  responsibilities. 

(0)  Department  of  Veterans  Affairs. 
(1)  Guidance  and  training  centers 
located  at  schools  and  colleges: 

(2)  Space  used  for  veterans  hospitals, 
outpatient  and  medical  related  clinics 
'  such  as  drug,  mental  hygeine,  and 
alcohol. 

5  101-18.105    Contingent  fees  end  related 
procedure. 

The  provisions  of  subpart  3.4  of  title 
48  with  respect  to  contingent  fees  and 
related  procedure  are  hereby  made 
applicable  to  all  negotiated  and  sealed 
bid  contracts  for  the  acquisition  of  real 
property  by  lease.  The  convenant  shall 
be  appropriately  adapted  for  use  in 
leases  of  real  property  for  Government 
use. 

$101-18.106    Application  of 
socioeconomic  considerations. 

(a)  In  acquiring  space  by  lease, 
agencies  will  avoid  locations  which  will 
work  a  hardship  on  employees  because. 

[1)  There  is  a  lack  of  adequate  housirg 
for  low-  and  middle-income  employees 
on  a  nondiscriminatory  basis  within 
reasonable  proximity,  and 
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(2)  the  location  is  not  readily 
accessible  from  other  areas  of  the 
community. 

(b)  Consideration  of  low-  and 
moderate-income  housing  on  a 
nondiscriminatory  basis  for  employees 
and  the  need  for  development  and 
redevelopment  of  areas  for 
socioeconomic  improvement  will  apply 
to  the  acquisition  of  space  by  lease 
where: 

(!)  100  or  more  low-  or  moderate- 
income  employees  are  expected  to  be 
employed  in  the  space  to  be  leased;  and 

(2)  The  lease  involves  residential 
relocation  of  a  majority  of  the  existing 
low-  and  moderate-income  work  force,  a 
significant  increase  in  their 
transportation  or  parking  costs,  travel 
time  that  exceeds  45  minutes  to  the  new 
location,  or  a  20  percent  increase  in 
travel  time  if  travel  time  to  the  present 
facility  already  exceeds  an  average  of 
45  minutes:  or 

(3)  GSA  requests  Department  of 
Housing  and  Urban  Development  (HUD) 
review  in  lease  actions  of  special 
importance  not  covered  by  paragraphs 
(b)  (1)  and  (2)  of  this  section. 

(c)  HUD,  as  the  agency  responsible  for 
providing  information  concerning  the 
availability  of  low  and  moderate  income 
housing  on  a  non-discriminatory  basis  in 
areas  where  Federal  facilities  are  to  be 
located,  shall  be  consulted  when  such 
information  is  required. 

(d)  Other  socioeconomic 
considerations  described  in  S  101-19.101 
are  also  applicable  to  acquisition  by 
lease. 

Dated:  August  14. 1991. 
W.  Zoellner, 

Acting  Commissioner.  Public  Buildings 
Service. 
(FR  Doc.  91-29307  Filed  12-6-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  447 
[MB-058-WN] 
RIN  0938-AF75 

Medicaid  Program;  Standards  for 
Defining  Disproportionate  Share 
Hospitals 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Withdrawal  of  proposed  rule. 

summary:  On  October  31, 1991,  we 
published  in  the  Federal  Register  a 
proposed  rule  entitled  "Medicaid 


Program;  Standards  for  Defming 
Disproportionate  Share  Hospitals"  (58 
FR  56141).  It  proposed  to  define 
standards  for  disproportionate  share 
hospitals  so  that  hospitals  with  less  than 
average  utilization  by  Medicaid  or  low 
income  individuals  cannot  be  included 
as  disproportionate  share  hospitals 
under  expanded  State  definitions.  Upon 
further  consideration,  the  Secretary  has 
decided  to  withdraw  this  proposed  rule. 
DATES:  This  notice  of  withdrawal  is 
effective  on  December  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Kem,  (410)  966-4580. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  December  4. 1991. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  4, 1991. 
Louis  W.  Sullivan, 
Secretary: 
[FR  Doc.  91-29461  Filed  12-6-81;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-349,  RM-7862] 

Radio  Broadcasting  Services; 
Hartselle,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Dorsey  Eugene 
Newman,  permittee  of  Station 
WYAM(FM),  Channel  291A.  Hartselle, 
Alabama,  seeking  the  substitution  of 
Channel  291C3  for  Channel  291A  and 
modification  of  his  permit  accordingly  to 
specify  operation  on  the  higher  powered 
channel.  Petitioner's  modification 
proposal  complies  with  the  provisions  of 
§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  291C3  at  Hartselle  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Coordinates  for  Channel 
291C3  at  Hartselle  are  34-27-09  and  86- 
42-27. 

DATES:  Comments  must  be  filed  on  or 
before  January  27. 1992.  and  reply 
comments  on  or  before  February  11. 
1992. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 


Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  John  S.  Neely,  Esq., 
Miller  &  Miller,  P.C.  P.O.  Box  33003, 
Washington,  DC  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-349,  adopted  November  21, 1991,  and 
released  December  4, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  St. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-29414  Filed  12-6-91;  8:45  am] 
MIXING  COOC  trii-oi-ii 


47  CFR  Part  73 

[MM  Docket  No.  91-345,  RM-71091 

Radio  Broadcasting  Services;  Dade 
City.  FL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. ^^^ 

summary:  This  document  requests 
comments  on  a  petition  by  Daniel  A. 
and  Paula  C.  Bemath.  seeking  the 
allotment  of  Channel  241A  to  Dade  City. 
Florida,  as  that  community's  first  local 
FM  service.  Channel  241A  can  be 
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allotted  to  Dade  City  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  the  site 
restriction  of  5.4  kilometers  (3.4  miles) 
east,  in  order  to  avoid  short-spacings  to 
Station  WMTX  (FM),  Channel  239C1. 
Clearwater,  Florida,  and  Station  WRXK 
(FM),  Channel  241C.  Bonita  Springs, 
Florida.  The  coordinates  for  the 
proposal  are  North  Latitude  28-22-15 
and  West  Longitude  82-08-05. 

DATES:  Comments  must  be  filed  on  or 
before  January  24, 1992,  and  reply 
comments  on  or  before  February  10, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Daniel  A. 
Bemath,  Partner,  7305  Sheryl  Hill 
Holiday,  FL  34691  [Petitioner]. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-345,  adopted  November  21. 1991,  and 
released  December  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

Federal  Communications  Commisaion. 
Michael  C  Ruget, 

Assistant  Chief,  Allocations  Bmnch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-29353  Filed  12-6-91;  B:46  am] 
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47  CFR  Part  73 

[MM  Docket  Na  91-944,  RM-7S86] 

Radio  Broadcasting  Sarvtcas;  Maroa. 
IL 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  TNT 
Communications  proposing  the 
allotment  of  Channel  297A  at  Maroa, 
Illinois,  as  the  community's  first  local 
FM  service.  Channel  297A  can  be 
allotted  to  Maroa  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.6  kilometers  (7.8  miles) 
southwest,  in  order  to  avoid  a  short- 
spacing  to  Station  WPGU(FM],  Channel 
296A,  Urbana,  Illinois.  The  coordinates 
for  this  proposed  allotment  are  North 
Latitude  39-57-12  and  West  Longitude 
89-03-12. 

DATES:  Comments  must  be  filed  on  or 
before  January  24, 1992,  and  reply 
comments  on  or  before  February  10, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Jack  D.  Fowler,  Partner,  TNT 
Communications.  328  Market  Street. 
P.O.  Box  1032,  Mt.  Carmel,  Illinois  62863. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-344.  adopted  November  IS,  1991.  and 
released  December  3. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Warfiington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  whidi  involve  channel  allotments. 


See  47  CFR  1.1240(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Sul^ecU  in  47  CFR  Part  73 

Radio  Broadcasting. 
'    Federal  Conununications  Commission. 
MichMl  C.  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Medio  Bureau. 
[FR  Doc.  91-29352  Filed  12-6-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Sarvica 
50  CFR  Part  17 

RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  ttte  Plant  Echinacea 
laevigata  (Smooth  Conefiower) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to  list 
Echinacea  laevigata  (smooth 
conefiower),  a  perennial  herb  limited  to 
19  populations  in  Virginia,  North 
Carolina.  South  Carolina,  and  Georgia, 
as  an  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Echinacea 
laevigata  is  endangered  by  collecting, 
encroachment  of  woody  vegetation, 
residential  and  industrial  development, 
highway  construction  and  improvement, 
and  roadside  and  power  line  right-of- 
way  maintenance.  This  proposal,  if 
made  final,  would  implement  Federal 
protection  provided  tjy  the  Act  for 
Echinacea  laevigata.  The  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  7, 
1992.  Public  hearing  requests  must  be 
received  l^  January  23, 1992. 

ADORESSK:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Asheville  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
330  Ridgefield  Court.  Asheville.  North 
Carolina  28806.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nora  Murdock  at  the  above  address 

(704/665-1195). 

SUPPl£MENTARY  INFORMATION:    , 

Background 

Echinacea  laevigata  is  a  rhizomatous 
perennial  herb  described  by  Boynlon 
and  Beadle  in  Small  (1903)  from  material 
collected  in  South  Carolina  in  1888.  This 
coneflower  grows  up  to  1.5  meters  tall 
from  a  vertical  root  stock;  stems  are 
smooth,  with  few  leaves.  The  largest 
leaves  are  the  basal  leaves,  which  reach 
20  cm  in  length  and  7.5  cm  in  width, 
have  long  stems,  and  are  elliptical  to 
broadly  lanceolate,  tapering  to  the  base, 
and  smooth  to  slightly  rough.  The  mid- 
stem  leaves  have  shorter  stems  or  no 
stems  and  are  smaller  in  size  than  the 
basal  leaves.  The  flowers  are  light  pink 
to  purplish,  2  to  2.5  cm  broad,  and 
usually  solitary.  The  rays  (petal-like 
structures)  usually  droop.  Flowering 
occurs  from  May  through  July.  The  fruit 
is  a  gray-brown,  oblong-prismatic 
achene,  usually  four-angled,  and  4  to  0.5 
mm  long;  seeds  are  .5  cm  long  (Krai 
1983,  Radford  et  al.  1964,  McGregor 
1968.  Cronquist  1980,  Gaddy  1991.  and 
Wofford  1989).  The  smooth  coneflower 
can  be  distinguished  from  its  most 
similar  relative,  the  purple  coneflower 
[E.  purpurea],  by  its  leaves,  which  in  the 
smooth  coneflower  are  never  cordate 
like  those  of  the  purple  coneflower.  In 
addition,  the  awn  of  the  pale  in  the 
smooth  coneflower  is  incurved,  while 
that  of  £.  purpurea  is  straight  (Krai  1983, 
Gaddy  1991,  and  Wofford  1989). 

The  reported  historical  range  of 
Echinacea  laevigata  included 
Pennsylvania,  Maryland.  Virginia.  North 
Carolina.  South  Carolina.  Georgia, 
Alabama,  and  Arkansas.  The  species  is 
now  known  to  survive  only  in  Virginia, 
North  Carolina,  South  Carolina,  and 
Georgia.  Four  populations  survive  in 
Virginia,  six  in  North  Carolina,  six  in 
South  Carolina,  and  three  in  Georgia. 
Three  additional  populations  in  South 
Carolina  (two  in  Aiken  County  and  one 
in  Allendale  Coimty)  are  believed  to 
have  been  introduced.  The  habitat  of 
smooth  coneflower  is  open  woods,  cedar 
barrens,  roadsides,  clearcuts,  dry 
limestone  bluffs,  and  power  line  rights- 
of-way  on  magnesium-  and  calcium-rich 
soils  associated  with  limestone  (in 
Virginia),  gabbro  (in  North  Carolina  and 
Virginia),  diabase  (in  North  Carolina 
and  South  Carolina),  and  marble  (in 
South  Carolina  and  Georgia).  Optimal 
sites  are  characterized  by  abundant 
sunlight  and  little  competition  in  the 
herbaceous  layer  (Gaddy  1991).  Natural 
fires,  as  well  as  large  herbivores, 
including  elk  and  bison,  are  part  of  the 


history  of  the  vegetation  in  this  species' 
range;  many  of  the  associated  herbs  are 
also  cormophytic.  sun-loving  species, 
which  depend  on  periodic  disturbances 
to  reduce  the  shade  and  competition  of 
woody  plants  (Krai  1983  and  Gaddy 
1991). 

A  total  of  58  populations  of  Echinacea 
laevigata  have  been  reported 
historically  from  24  counties  in  8  States. 
The  reports  from  Alabama  and 
Arkansas  are  now  believed  to  have 
been  misidentiHcations  (Gaddy  1991).  Of 
the  19  remaining  populations  (located  in 
Pulaski.  Montgomery.  Campbell,  and 
Franklin  Counties,  Virginia;  Durham  and 
Granville  Counties,  North  Carolina; 
Oconee  County,  South  Carolina;  and 
Stephens  County,  Georgia),  7  occur  on 
land  managed  by  the  U.S.  Forest 
Service.  2  are  on  U.S.  Army  Corps  of 
Engineers  lands.  1  is  on  North  Carolina 
Department  of  Agriculture  land.  1  site  is 
owned  by  The  Nature  Conservancy,  1 
site  is  within  a  right-of-way  maintained 
by  the  South  Carolina  Department  of 
Highways  and  Public  Transportation, 
and  the  remaining  7  are  on  privately 
owned  lands.  Several  of  these 
populations  are  in  or  near  transmission 
line  corridors  of  various  utility 
companies  or  are  near  highway  rights- 
of-way.  Extirpated  populations  are 
believed  to  have  succumbed  due  to  the 
absence  of  natural  disturbance  (fire 
and/or  grazing),  highway  construction 
and  improvement,  gas  line  installation, 
and  residential  and  industrial 
development.  The  continued  existence 
of  Echinacea  laevigata  is  threatened  by 
these  activities,  as  well  as  by  collecting, 
herbicide  use.  and  possibly  by 
encroachment  of  exotic  species. 

Federal  govenmient  actions  on  this 
"species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  number 
94-51,  was  presented  to  Congress  on 
January  9, 1975.  The  Service  published  a 
notice  in  the  July  1, 1975,  Federal 
Register  (40  FR  27832)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (now  section 
4(b)(3))  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within. 

On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Register  (45 
FR  82480);  Echinacea  laevigata  was 
included  in  that  notice  as  a  category  2 
species.  Category  2  species  are  those 


species  for  which  listing  as  endangered 
or  threatened  may  be  warranted  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules. 

Subsequent  revisions  of  the  1980 
notice  have  maintained  Echinacea 
laevigata  in  category  2.  Recently 
completed  status  survey  work  has 
provided  sufficient  data  to  support  the 
current  proposal. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Echinacea  laevigata  (Boynton  and 
Beadle)  Blake  (smooth  coneflower)  are 
as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Echinacea 
laevigata  has  been  and  continues  to  be 
endangered  by  destruction  or  adverse 
alteration  of  its  habitat.  Since  discovery 
of  the  species,  67  percent  of  the  known 
populations  have  been  extirpated,  partly 
as  a  result  of  conversion  of  habitat  for 
silvicultural  and  agricultural  purposes 
and  for  industrial  and  residential 
development.  Fire  suppression  appears 
to  be  a  problem  for  this  species  and  will 
be  discussed  in  detail  under  Factor  E 
below.  Of  the  39  populations  that  have 
been  extirpated,  one  is  known  to  have 
been  eliminated  by  highway 
construction,  another  by  construction  of 
a  gas  pipeline,  and  a  third  by  conversion 
of  the  site  to.pine  plantation.  Causes  for 
the  extirpation  of  the  others  are 
unknown.  Many  of  the  remaining 
populations  are  on  the  edges  of 
highways  or  utility  rights-of-way.  The 
largest  population  remaining  is  in 
Granville  County.  North  Carolina.  This 
population,  which  contains  one-third  of 
the  total  smooth  coneflower  plants  in 
existence,  occupies  a  site  that  has 
recently  been  proposed  for  construction 
of  a  regional  hazardous  waste 
incinerator.  Eleven  of  the  19  remaining 
populations  are  currently  declining  in 
numbers  of  plants;  only  7  are  considered 
stable,  and  1  is  increasing.  Eighteen  of 
the  remaining  19  populations  are 
currently  threatened  by  habitat 
alterations  (Gaddy  1991). 

Half  of  the  remaining  populations 
survive  along  roadsides.Two 
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populations  remain  on  utility  line  rights- 
of-way.  another  is  along  an  abandoned 
railroad  right-of-way,  and  a  fourth  is  on 
the  edge  of  a  motorbike  trail  in  a 
wooded  area.  Most  of  the  populations 
are  small,  with  10  containing  less  than 
100  plants  each.  Three  of  these  contain 
less  than  10  plants  each.  Such  small 
populations  are  inherently  vulnerable  to 
extirpation  as  a  result  of  highway  and 
right-of-way  improvement,  particularly 
if  herbicides  are  used. 

The  extreme  narrowness  of 
geographic  range  and  the  scarcity  of 
seed  sources,  as  well  as  appropriate 
habitat,  increase  the  severity  of  the 
threats  faced  by  Echinacea  laevigata. 
As  stated  in  the  "Background"  section 
above,  this  species  requires  some  form 
of  disturbance  to  maintain  its  open 
habitat  and  can  withstand  mowing  and 
timber-harvesting  operations,  if  properly 
done.  It  cannot  withstand  bulldozing  or 
direct  application  of  broadleaf 
herbicides.  In  addition,  the  small 
populations  that  survive  on  road  edges 
could  be  easily  destroyed  by  highway 
improvement  projects  or  by  right-of-way 
maintenance  activities  if  these  are  not 
done  in  a  manner  consistent  with 
protecting  the  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Echinacea  laevigata,  although 
it  is  offered  for  sale  by  a  few  native 
plant  nurseries,  is  not  currently  a 
significant  component  of  the  commercial 
trade  in  native  plants.  However,  many 
of  the  more  common  native  coneflowers 
are  in  demand  for  horticultural  use  and 
are  a  significant  part  of  the  commercial 
trade.  Publicity  could  generate  an 
increased  demand  of  this  attractive 
species,  which  might  exceed  the 
currently  available  sources  of  cultivated 
material.  Because  of  its  small  and  easily 
accessible  populations,  it  is  vulnerable 
to  taking  and  vandalism  that  could 
result  from  increased  specific  notoriety. 

Overshadowing  the  potential  threat  of 
taking  for  horticultural  purposes  is  the 
threat  of  commercial  collection  for  the 
pharmaceutical  trade.  For  over  a 
century,  Midwestern  species  in  this 
genus  have  been  harvested  and  sold  in 
European  and  American  markets  under 
the  trade  name  "Kansas  snake  root" 
(McGregor  1968).  In  Germany  alone, 
over  280  products  made  from  various 
species  of  this  American  genus  are 
registered  for  medicinal  use  (Bauer 
1990).  As  stated  by  Steven  Foster 
(personal  communication,  1990): 

The  potential  danger  of  inadvertent 
harvest  of  plants  for  commercial 
markets  may  be  the  greatest  hidden 
danger  to  Echinacea  laevigata  *  *  *  we 
have  been  able  to  document  that  three 
endemic  species  have  also  been 


harvested  without  proper  attention  to 
species  identity  in  the  Midwest.  These 
include  the  Ozark  endemics,  E. 
paradoxa  and  E.  simulata,  as  well  as  E. 
atrorubens. 

Documented  harvests  have  reached  as 
high  as  200.000  pounds  collected  from  a 
single  Kansas  county  in  1  year.  Given 
the  fact  that  at  least  8  to  10  dried  roots 
are  required  to  make  up  1  pound,  this 
single  harvest  represented  the  collection 
of  approximately  two  million  roots.  Dr. 
Ronald  McGregor,  director  emeritus  of 
the  herbarium  at  the  University  of 
Kansas  and  the  leading  authority  on  the 
genus  Echinacea  (in  Foster  1991),  noted 
drastic  declines  in  Kansas  populations 
of  Echinacea  pallida  as  a  result  of 
commercial  harvests  in  the  5  years  prior 
to  1987.  Although  most  of  the 
commercial  supply  of  Echinacea 
purpurea  now  comes  from  cultivated 
sources,  the  demand  for  the  roots  far 
outstrips  the  commercial  supply  and  is 
resulting  in  increasing  pressure  on  wild 
populations  of  nearly  every  species  in 
the  genus. 

In  1987,  7,000  individuals  of  the  Ozark 
endemic  Echinacea  paradoxa  were 
stolen  from  a  Missouri  State  park 
(Wallace  1987).  Wallace  further  stated, 
"Diggers  do  not  discriminateijetween 
species,  collecting  all  Echinaceas. " 
Foster  (1991)  further  states: 

Unfortunately,  a  number  of  the 
endemic  and  more  unusual  Echinacea 
species  are  entering  commercial  lots, 
dug  by  unwitting  harvesters.  In  the 
Ozarks.  this  author  has  observed 
Echinacea  simulata,  harvested  by  the 
truck  load.  Roadside  populations  have 
decreased  dramatically  in  South  Central 
Missouri.  The  plant  is  much  less 
common  in  northern  Arkansas. 
Commercial  harvest  of  this  species  from 
the  wild  cannot  be  sustained.  If 
harvested  at  current  levels  over  the  next 
10  years,  its  fate  will  be  extinction. 

Although  such  devastation  of 
Echinacea  Jaevigata  populations  for  the 
commercial  pharmaceutical  trade  has 
not  yet  beten  documented,  over  two- 
thirds  of  the  originally  known 
populations  of  this  species  are  gone. 
Those  remaining  are  small,  easily 
accessible,  and  highly  vulnerable. 

C.  Disease  or  predation.  Echinacea 
angustifolia  is  known  to  be  a  host  plant 
for  certain  species  of  leaf  beetle  (family 
Chrysomelidae)  (Wilcox  1979).  Beetles 
in  this  family  have  been  observed  on 
Echinacea  laevigata  in  North  Carolina, 
but  it  is  unknown  what  effect  they  have 
on  the  plants.  At  this  time  there  is  no 
known  threat  to  this  species  from 
disease. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Echinacea 
laevigata  is  listed  in  North  Carolina  as 


endangered  (Sutter  1990).  in  South 
Carolina  as  threatened  (Rayner  el  at. 
1984).  as  threatened  in  Georgia 
(McCollum  and  Ettman  1987),  and  in 
Alabama  as  endangered  (Freeman  et  al. 
1979).  The  species  is  not  listed  in 
Virginia. 

In  North  Carolina.  Echinacea 
laevigata  is  afforded  legal  protection  by 
North  Carolina  genera!  statutes.  §  106- 
202.122, 106-202.19  (Cum.  Supp .  1985). 
This  legislation  provides  for  protection 
from  intrastate  trade  (without  a  permit), 
provides  for  monitoring  and 
management  of  State-listed  species,  and 
prohibits  taking  of  plants  without 
written  permission  of  landowners.  In 
Georgia  the  species  is  afforded  legal 
protection  under  the  Wildflower 
Preservation  Act  of  1973,  Code  of 
Georgia  Ann.,  title  43.  section  43-1801  to 
43-1806.  Georgia  legislation  prohibits 
taking  of  listed  plants  from  public  lands 
(without  a  permit)  and  regulates  the  sale 
and  transport  of  plants  within  the  State. 
Although  South  Carolina  and  Alabama 
recognize  this  species  as  threatened  and 
endangered,  respectively,  neither  State 
offers  legal  protection  for  plants.  Slate 
prohibitions  against  taking  are  difficult 
to  enforce  and  do  not  cover  adverse 
alterations  of  habitats,  such  as  exclusion 
of  fire.  The  Endangered  Species  Act 
would  provide  additional  protection  and 
encouragement  of  active  management 
for  Echinacea  laevigata. 

E.  Other  natural  or  munmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  "Background"  section  of 
this  proposed  rule,  many  of  the 
remaining  populations  are  small  in 
numbers  of  individual  stems  and  of  area 
covered  by  the  plants.  Therefore,  there 
may  be  low  genetic  variability  within 
populations,  making  it  more  important  to 
maintain  as  much  habitat  and  as  many 
of  the  remaining  colonies  as  possible. 
Much  remains  unknown  about  the 
demographics  and  reproductive 
requirements  of  this  species  in  the  wild, 
although  several  of  the  other  species  in 
the  genus  are  readily  cultivated  and 
grown  from  seed.  A  few  commercial 
nurseries  specializing  in  native  plants 
are  currently  propagating  this  species 
and  are  offering  cultivated  specimens 
for  sale. 

Fire  or  some  other  suitable  form  of 
disturbance,  such  as  well-timed  mowing 
or  careful  clearing,  is  essential  to 
maintaining  the  glade  remnants 
occupied  by  Echinacea  laevigata. 
Without  such  periodic  disturbance,  this 
type  of  habitat  is  gradually  overtaken 
and  eliminated  by  shrubs  and  trees  of 
the  adjacent  woodlands.  As  the  woody 
species  increase  in  height  and  density, 
they  overtop  Echinacea  laevigata. 
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which,  like  most  other  coneflowers,  i» 
intolerant  of  dense  shade.  In  addition, 
the  species  seems  to  require  bare  soil  for 
germination  of  seeds.  The  current 
distribution  of  the  species  i&  ample 
evidence  of  its  deptmdence  on 
disturbance.  Of  the  19  remaining 
populations.  13  are  on  roadsides,  in 
utility  or  railroad  rights-of-waiy,  or 
adjacent  to  trails. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Echinacea 
laevigata  as  endangered.  With  over  two- 
thirds  of  the  species'  populations 
already  having  been  ehminated  and 
only  19  remaining  in  existence,  and 
based  upon  its  dependence  on  some 
form  of  active  management,  it  definitely 
warrants  protection  under  the  Act 
Endangered  status  seems  appropriate 
because  of  the  imminent  serious  threat* 
facing  all  but  one  of  ^e  remaining 
populations.  The  largest  population 
remaining,  containing  almost  a  third  of 
the  total  surviving  plants,  occupies  the 
site  of  a  proposed  regional  hazardous 
waste  incinerator. 

Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  Echinacea 
laevigata.  As  discussed  in  Factor  B  in 
the  "Summary  of  Factors  Affecting  the 
Species,"  Echinacea  laevigata  is 
threatened  by  taking,  an  activity  only 
regulated  by  the  Act  with  respect  to 
pfents  in  cases  of  (1)  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction  or  their  malicious  damage  or 
destruction  on  such  lands:  and  [2] 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Half  of  die  populations  are  located  on 
Federal  land  while  the  rest  are  on  State 
or  private  land.  Two  of  the  four  States 
with  known  populations  have  no 
restrictions  on  taking.  The  other  two 
have  limited  restrictions — Georgia 
prohibits  taking  on  public  lands  without 
a  permit  and  North  Carolina  prohibits 
taking  without  permission  from  the 
landowner.  However,  taking  provisions 


are  diffieuH  to  enforce,  regardless  of 
land  ownership,  and  pwWication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  and  local 
newspapers  would  make  Echinacea 
kterrgeta  more  vulnerable  and  woaW' 
increase  enforcement  proWeras.  All 
involved  parties  and  principal 
landowners  have  been  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat.  Protection  of  th^ 
species'  habitat  win  be  directed  through 
the  recovery  process  and  tfirough  the 
section  7  consultation  process. 
Therefore,  it  would  not  now  be  prudent 
to  determine  critical  habitat  fiar 
Echinacea  kxvigata. 

Available  ConaervatkiB  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Spedes  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal-  protection,  and  prohibitiens 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involvmg  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  it» 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  infonnally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  the  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  vntn 
the  Service. 

Federal  activities  that  could  impact 
Echinacea  laevigata  and  its  habitat  in 
the  future  include,  but  are  not  limited  to, 
the  following:  power  line  construction, 


maintenance,  and  improvements; 
highway  construction,  maintenance,  and 
improvements;  forest  management 
activities:  and  permits  for  mineral 
exploration  and  mining.  The  Service  will 
work  with  the  involved  agencies  to 
secure  protection  and  proper 
management  of  Echinacea  laevigata 
while  accommodating  agency  activtties 
to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2l  of  the  Act, 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  sell  or  ofTer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  198a 
amendments  (Pub.  L.  100-478)  to  the  Act 
prohibited  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
renuival,  cutting,  digging  up,  damaging 
or  destroying  of  endangered  plants  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  (rf  permits  t»  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  some  trade 
permits  will  be  sought  because  the 
species  is  already  in  cultivation  and  is  a 
part  of  the  commercial  trade  in  native 
plants.  Commercial  sources  of  cultivated 
material  should  be  encouraged  in  order 
to  reduce  jfwessure  on  wild  populations. 
Requests  for  copies  of  the  regulations  on- 
listed  plants  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  room 
432,  Arlington,  Virginia  22203  (703/358- 
2104), 

Public  Continents  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  wilP 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubfic,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
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maintenance,  and  improvements; 
highway  construction,  maintenance,  and 
improvements;  forest  management 
activities;  and  permits  for  mineraJ 
exploration  and  mining.  The  Service  will 
work  with  the  involved  agencies  to 
secure  protection  and  proper 
managemerrt  of  Echinacea  laevigata 
while  accornnrodating  agency  activities 
to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.82. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  AH  trade 
prohibitions  of  section  9(a)(2l  of  the  Act, 
implemented  by  50  C3TI  17.61.  apply- 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areaa  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  198& 
amendments  (Pub.  L.  100-478)  to  the  Act 
prohibited  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal  cutting,  digging  up.  damagiag 
or  destroying  of  endangered  plants  in 
knowing  violation  of  any  State  law  oc 
regulation,  including  State  criminal 
trespa«s  law.  Certain  exception*  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  (rf  permits  t»  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  cettaia 
circumstances. 

It  is  anticipated  that  some  trade 
permits  will  be  sought  because  the 
species  is  alreacfy  in  cultivation  and  is  a 
part  of  the  commercial  trade  in  native 
plants.  Commercial  sources  of  cultivated 
material  should  be  encouraged  in  order 
to  reduce  pressure  on  wild  populations. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
prohibitions  emd  permits  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  ♦SH  North  Fairfax  Drive,  room 
432.  Arlington.  Virginia  222t»  C703/35»- 
2104). 

Public  Commenta  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effectrve  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubfic,  other 
concerned  governmental  agencies,  tfie 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 


proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  should  be 
addressed  to  the  Field  Supervisor, 
Asheville  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Ms.  Nora  Murdock  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapttr 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED) 

(1)  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

(2)  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened 

plants. 

*        •        *        •        * 

(h)  *  *  * 
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Dated:  November  13. 19S1. 
Richard  N.  Smitfa. 

Acting  Director.  Fish  and  WildlJfe  Service. 
[FR  Doc.  91-29400  Filed  12-6-ffl:  8:45  am] 

NLUNO  CODE  4310-fiS-ll 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmotphcftc 
Administration 

50  CFR  CtL  U 

Taking  Marine  Mammals  Inddentat  to 
Fisheries-related  Research 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  receipt  of  request  for 
rulemaking  and  request  for  information. 

summary:  NA4FS  has  received  requests 
from  its  Regional  Officies  for 
authorization  to  take  small  numbers  of 
marine  mammals  incidental  to  fisheries- 
related  research  over  the  next  5  years. 
NMFS  is  requesting  information, 
suggestions,  and  commenls  from  the 
pubJic  on  whether  it  is  appropriate  to 
issue  regulations  and  on  the  structure 
and  content  of  those  regulations. 
dates:  Comments  on  this  request  should 
be  received  no  later  than  January  8, 
1992. 

ADDRESSES:  Dr.  Nancy  Foster.  Director, 
Office  of  l*rotected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway.  Silver  Spring.  MD  20910. 


FOR  RHtTNER  INFORMATIOM  MMCTACT: 
Margaret  C  Larenz  or  Dr.  Gerard 
DiNardo,  Office  of  Protected  Resources. 
NMFS.  301/427-2319. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(aM5)  of  the  Marine 
Mammal  Protection  Act  [MMPA)  directs 
the  Secietsry  of  Commerce  to  allow.,  on 
request,  the  incidental,  bat  not 
intentional,  taking  at  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years,  or  less,  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock  and  will 
not  have  an  immittgable  adverse  impact 
on  the  availability  of  the  specws  or 
stock  for  subsistence  uses.  On 
September  29, 1989,  at  54  FR  40349. 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  pubhshed  a  final  rule 
implementing  amendments  made  to  the 
MMPA  in  19tid.  that  allow  a  take  of 
depleted  as  well  as  non-depleted  marine 
mammals,  and  also  changed  the 
conditions  uader  which  an  incidental 
take  is  allowed. 

Description  of  Request 

NMFS  has  received  requests  from  its 
Regional  Offices  for  authorization  to 
take  small  numbers  of  marine  mammals 
incidental  to  fisheries-related  research. 


including  research  on  types  of  fishing 
gear.  NMFS  is  considering  issuing 
regulations  that  will  authorize,  for  the 
geographic  area  covered  by  each 
Region,  incidental  takes  of  marine 
mammals  expected  to  occur  during 
fishieries  research  conducted  by  each 
Region  for  a  period  of  5  years.  The 
regulations  would  also  authorize  a  take 
incidential  to  research  in  which  the 
Regions  are  involved  by  way  of 
cooperative  agreements  or  contracts 
with  states,  universities  or  other 
investigators. 

Information  Requested 

NMFS  requests  interested  persons  to 
submit  comments,  information  and 
suggestions  concerning  the  request,  the 
structure,  and  content  of  regulations  to 
allow  the  taking.  NMFS  will  ctwisider 
this  information  in  developing  an 
environmental  assessment,  and,  if 
appropriate,  proposed  regulations 
allowing  the  taking  of  marine  mammals 
incidental  to  this  activity.  If  NMFS 
proposes  regulations,  interested  parties 
will  be  given  an  opportunity  to 
comment. 

Dated:  December  3. 198t. 
Nancy  Fostn. 

Director,  Office  of  Protected  Re9oarce». 
[FR  Doc.  91-29299  Filed  12-«-»l;  8:45  am  J 
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including  research  on  types  of  fishing 
gear.  NMFS  is  considering  issuing 
regulations  that  will  authorize,  for  the 
geographic  area  coTered.  by  each 
Region,  incidental  takes  of  marine 
mammals  expected  to  occur  during 
fishieries  research  conducted  by  each 
Region  for  a  period  of  5  years.  The 
regulations  would  also  authorize  a  take 
incidential  to  research  in  which  the 
Regions  are  involved  by  way  of 
cooperative  agreements  or  contracts 
with  states,  universities  or  other 
investigators. 

Information  Requested 

NN4FS  requests  interested  persons  to 
submit  comments,  information  and 
suggestions  concerning  the  request,  the 
structure,  and  content  of  regukfions  to 
allow  the  taking.  NMFS  will  consider 
this  information  in  developing  an 
environmental  assessment,  and,  if 
appropriate,  proposed  regulations 
allowing  the  taking  of  marine  mammals 
incidental  to  this  activity.  If  NMFS 
proposes  regulations,  interested  parties 
will  be  given  an  opportunity  to 
comment. 

Datsd:  December  3, 19St. 
Nancy  Foatn; 

Director,  Office  of  Protected  Reaoarcea. 
[FR  Doc.  91-29299  Filed  12-e-«:  8:45  amj 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottier  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  o1  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Members  of  Performance  Review 
Board 

AGENCY:  ACTION. 

ACTION:  List  of  performance  review 
board  members. 


summary:  action  publishes  the 
revised  list  of  positions  which  comprise 
the  Performance  Review  Board 
established  by  ACTION  under  the  Civil 
Ser\ice  Reform  Act. 

DATES:  December  9, 1991. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Phyllis  D.  Beaulieu,  Director  of 
Personnel,  ACTION,  1100  Vermont 
Avenue  NW.,  room  5101,  Washington, 
DC  20525,  (202)  606-5263. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  (CSRA), 
which  created  the  Senior  Executive 
Ser\ice  (SES),  requires  that  each  agency 
establish  one  or  more  Performance 
Review  Boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive  as  well  as 
recommendations  for  bonuses.  The 
Performance  Review  Board  will  also 
recommend  recertification  actions  to  the 
appointing  authority  in  accordance  with 

I  the  Ethics  Reform  Act  of  1989. 
The  incujnbents  of  the  following 

!  positions  will  serve  as  members  of  the 
ACTION  Performance  Review  Board. 

1.  Deputy  Director — Chairman. 

2.  Associate  Director  for  Management 
and  Budget. 

3.  Executive  Officer — Office  of  the 
Director. 

I  4.  Deputy  General  Counsel. 
5.  Deputy  Assistant  Secretary  for 
Administration,  Department  of 
Transportation, 


Issued  in  Washington,  DC  on  December  2. 
1991. 

Jane  A.  Kenny, 
Director 

(FR  Doc.  91-29342  Filed  12-6-91:  8:45  am) 
BuxiMO  coot  ttm  »  m 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  110S-01] 

Echosphere  International  Corp.; 
Respondent 

Summary 

Pursuant  to  the  October  29, 1991. 
Order  of  the  Administrative  Law  )udge 
(ALJ),  which  Order  is  attached  hereto 
and  affirmed  by  me,  Echosphere 
International  Corporation  is  required  to 
pay  a  civil  penalty  of  $250,000. 

Order 

On  October  29. 1991,  the  ALJ  entered 
his  order  in  the  above-referenced 
matter.  The  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  in  this  case,  I  hereby  affum 
the  order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  November  29. 1991,^^ 

Michad  P.  Galvin. 

Acting  Undersecretary  for  Export 
Administration. 

Order 

In  the  Matter  of:  Echosphere  International 
Corporation.  90  Inverness  Circle,  Englewood. 
Colorado  8001Z,  Respondent. 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  having  initiated  an 
admmistrative  proceeding  by  issuing  a 
Charging  Letter  against  Echosphere 
International  Corporation  (Echosphere 
International)  pursuant  to  section  13(c) 
of  the  Export  Administration  Act  of 
1979,  as  amended  (currently  codified  at 
50  U.S.C.A.  app.  S§  2401-2420  (1991)) 
(the  Act),'  and  part  788  of  the  Export 


'  The  Ad  expired  cm  September  30, 1990. 
Executive  Order  12730  (55  FR  40373.  Octotwr  Z. 
1990)  continasd  the  Regulations  in  effect  under  the 
Intematiunal  Emergency  Economic  Powers  Act  (SO 
US.C.A  ii  1701-1706  (1991)). 


Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799  (1991)) 
(the  Regulations),  based  on  allegations 
that: 

a.  On  five  occasions  between  on  or 
about  May  1, 1986  and  on  or  about 
December  19. 1986,  Echosphere 
International,  through  an  employee, 
stated,  directly  or  indirectly,  on  the 
Shipper's  Export  Declaration  filed  with 
a  United  States  agency  in  connection 
with  five  exports  of  U.S.-origin  satellite 
reception  equipment  from  the  United 
States  to  Mexico,  that  the  shipments 
were  authorized  for  export  by  a 
specified  validated  export  license  when, 
in  fact,  the  license  did  not  authorize  the 
export,  thereby  committing  five  separate 
violations  of  S  787.5(a)(l)(ii)  of  the 
Regulations;  and 

b.  On  five  occasions  between  on  or 
about  April  28, 1986  and  on  or  about 
August  12, 1986,  the  responsible 
employee  of  Echosphere  International 
failed  to  state  the  validated  license 
number  authorizing  the  shipment  on  the 
Shipper's  Export  Declaration  filed  with 
a  United  States  agency  in  connection 
with  five  exports  of  U.S.-origin  satellite 
reception  equipment  from  the  United 
States  to  Mexico,  thereby  committing 
five  separate  violations  of 

S  787.5(aJ(l)(ii)  of  the  Regulations: 

The  Department  and  Echosphere 
International  having  entered  into  a 
Consent  Agreement  whereby  the 
Department  and  Echosphere 
International  have  agreed  to  settle  this 
matter  in  accordance  with  the  terms  and 
conditions  set  forth  therein;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

//  is  therefore  ordered,  First,  that  a 
civil  penalty  hi  the  amount  of  $250,000  is 
assessed  against  Echosphere 
International.  Echosphere  International 
shall  pay  the  civil  penalty  in  its  entirety 
to  the  Department  within  30  days  of 
service  upon  it  of  the  Department's  final 
order. 

Second,  that  the  Charging  Letter,  the 
Consent  Agreement,  and  the  final  Order 
issued  by  the  Under  Secretary  shall  be 
made  available  to  the  public. 

Third,  that  this  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Under  Secretary's  final 
Order. 
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Entered  this  29th  day  of  October.  1991. 
l^gh  ].  Dolan. 
Administrative  Law  Judge. 
[FR  Doc.  91-29336  Filed  12-6-91;  8:45  amj 

BILUNa  CODE  SSIO-OT-M 


[Docket  No.  1104-01] 

Thomas  J.  Moore;  Respondent 

Summary 

Pursuant  to  the  October  29, 1991. 
Order  of  the  Administrative  Law  Judge 
(ALJ).  which  Order  is  attached  hereto 
and  affirmed  by  me.  Thomas  J.  Moore 
(hereafter  Respondent)  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad 
for  a  period  of  three  years  provided  that 
the  three  year  denial  period  shall  be 
suspended  for  so  long  as  Respondent 
commits  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

Order 

On  October  29, 1991.  the  ALJ  entered 
his  order  in  the  above-referenced  matter 
The  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  Having 
examined  the  record  and  based  on  the 
facts  in  this  case.  I  hereby  affirm  the 
Order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  November  29. 1991. 

Michael  P.  Galvin. 

Acting  Under  Secretary  for  Export 
Administration. 

Order 

In  the  Matter  of  Thomas  J.  Moore.  4030  La 
Reunion  Parkway,  Dallas,  Texas  75212, 
Respondent. 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department],  having  initiated  an 
administrative  proceeding  by  issuing  a 
charging  letter  against  Thomas  J.  Moore 
(Moore)  pursuant  to  section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991))  (the  Act).»  and  part  788  of  the 


JMI 


'  The  Act  expired  on  September  30. 1990. 
Executive  Order  12730  (55  W.  40373.  October  2. 
1(I90|  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
II.S.C.A.  1701-1706  (1991)). 


Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  based  on 
allegations  that: 

a.  On  four  occasions  between  on  or 
about  July  22. 1986  and  on  or  about 
December  19. 1986.  Moore  stated, 
directly  or  indirectly,  on  the  Shipper's 
Export  Declaration  filed  with  a  United 
States  agency  in  connection  with  four 
exports  of  U.S.-origin  satellite  reception 
equipment  from  the  United  States  to 
Mexico  that  the  shipments  were 
authorized  for  export  by  a  specified 
validated  export  license  when,  in  fact, 
the  license  did  not  authorize  the  export, 
thereby  committing  four  separate 
violations  of  §  787.5(a)(l)(ii)  of  the 
Regulations;  and 

b.  On  six  occasions  between  on  or 
about  April  28. 1986  and  on  or  about 
April  1. 1987,  Moore  failed  to  state  the 
validated  export  license  number 
authorizing  the  shipment  on  the 
Shipper's  Export  Declaration  filed  with 
a  United  States  agency  in  connection 
with  six  exports  of  U.S.-origin  satellite 
reception  equipment  from  the  United 
States  to  Mexico,  thereby  committing 
six  separate  violations  of  §  787.5(a)(l)(ii) 
of  the  Regulations; 

The  Department  and  Moore  having 
entered  into  a  Consent  Agreement 
whereby  the  Department  and  Moore 
have  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered.  First,  Thomas 
J.  Moore.  4030  La  Reunion  Parkway, 
Dallas.  Texas  75212.  shall,  for  a  period 
of  three  years  from  the  date  of  entry  by 
the  Under  Secretary  for  Export 
Administration  (Under  Secretary)  of  the 
Department's  final  Order,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  not  be  limited  to,  participation:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling. 


delivering,  storing,  using,  or  disposirtg  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  partnership  or  business 
organization  with  which  Moore  is  now 
or  hereafter  may  be  related  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

C.  As  provided  for  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  the  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  parUcipate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

Second,  the  three-year  denial  period 
shall  be  suspended  in  its  entirety  for 
three  years  upon  entry  of  the  Under 
Secretary's  final  Order  and  shall 
thereafter  be  waived,  provided  that, 
during  the  period  of  suspension,  Moore 
commits  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

Third,  that  the  Charging  Letter,  the 
Consent  Agreement  and  the  final  Order 
issued  by  the  Under  Secretary  shall  be 
made  available  to  the  public. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  Under  Secretary's  final 
Order. 
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delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
fmancing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  partnership  or  business 
organization  with  which  Moore  is  now 
or  hereafter  may  be  related  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

C.  As  provided  for  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  the  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use.  sell,  deliver,  store,  dispose 
of.  forward,  transport,  finance,  or 
otherwise  service  or  participate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

Second,  the  three-year  denial  period 
shall  be  suspended  in  its  entirety  for 
three  years  upon  entry  of  the  Under 
Secretary's  final  Order  and  shall 
thereafter  be  waived,  provided  that, 
during  the  period  of  suspension.  Moore 
commits  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

Third,  that  the  Charging  Letter,  the 
Consent  Agreement  and  the  final  Order 
issued  by  the  Under  Secretary  shall  be 
made  available  to  the  public. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  Under  Secretary's  final 
Order. 
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Entered  this  29th  day  of  October.  19m. 
Hush|.DoUm, 
Administrative  Law  Judge. 
(FR  Doc.  91-29338  Filed  12-6-91:  8:45  am] 
MUJNO  CODE  SSIO-OT-M 


(Docket  No.  1103-011 

Steven  B.  Schaver,  Respondent 

Summary 

Piu-suant  to  the  October  29, 1991. 
Order  of  the  Administrative  Law  Judge 
(ALJ).  which  Order  is  attached  hereto 
and  affirmed  by  me.  Steven  B.  Schaver 
(hereafter  Respondent)  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad 
for  a  period  of  one  year  provided  that 
the  one  year  denial  period  shall  be 
suspended  for  so  long  as  Respondent 
commits  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

Order 

On  October  29. 1991.  the  AL)  entered 
his  order  in  the  above-referenced 
matter.  The  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  in  this  case,  I  hereby  affirm 
the  Order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  November  29. 1991. 

Michael  P.  Galvin, 

Acting  Under  Secretary  for  Export 
Administration. 

Order 

In  the  Matter  of  Steven  B.  Schaver  195 
Hookand  Wierden  The  Netherlands. 
Respondent. 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  having  initiated  an 
administrative  proceeding  by  issuing  a 
charging  letter  against  Steven  B. 
Schaver  (Schaver)  pursuant  to  section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 
§§  2401-2420  (1991))  (the  Act).'  and  part 


'  The  Act  expired  on  September  30. 1990 
Executive  Order  12730  (55  FR  40373.  Oclobor  2. 
1990)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
US.CA.  it  1701-1706(1991)). 


788  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1991))  (the 
Regulations),  based  on  allegations  that: 

a.  On  or  about  May  1, 1986.  Schaver 
caused,  counseled  or  induced  the  export 
of  U.S.-origin  satellite  reception 
equipment  from  the  United  States  to 
Mexico  without  the  validated  license 
required  by  S  772.1(b)  of  the  Regulations 
and  thereby  committed  one  violation  of 
S  787.2  of  the  Regulations;  and 

b.  On  or  about  May  1, 1986,  Schaver 
stated,  directly  or  indirectly,  on  the 
Shipper's  Export  Declaration  filed  with 
a  United  States  agency  in  connection 
with  the  export  identified  in  paragraph 
a.  that  the  shipment  was  authorized  for 
export  by  a  specified  validated  export 
license  when,  in  fact,  the  license  did  not 
authorize  that  export  and  thereby 
committed  one  violation  of 

§  787.5(a)(l)(ii)  of  the  Regulations. 

The  Department  and  Schaver  having 
entered  into  a  Consent  Agreement 
whereby  the  Department  and  Schaver 
have  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered.  First,  Steven  B. 
Schaver,  195  Hookand.  Wierden.  The 
Netherlands,  shall,  for  a  period  of  one 
year  from  the  date  of  entry  by  the  Under 
Secretary  for  Export  Administration 
(Under  Secretary)  of  the  Department's 
final  Order,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  the  export  of  U.S.- 
origin  commodities  or  technical  data 
from  the  United  States  or  abroad. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  not  be  limited  to.  participation;  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations:  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 


privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  partnership  or  businesa 
organization  with  which  Schaver  is  now 
or  hereafter  may  be  related  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

C.  As  provided  for  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

Second,  the  one-year  denial  period 
shall  be  suspended  in  its  entirety  for  one 
year  upon  entry  of  the  Under  Secretary's 
final  Order  and  shall  thereafter  be 
waived,  provided  that,  during  the  period 
of  suspension.  Schaver  commits  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 

Third,  that  the  Charging  Letter,  the 
Consent  Agreement  and  the  final  Order 
issued  by  the  Under  Secretary  shall  be 
made  available  to  the  public. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  Under  Secretary's  final 
Order. 

Entered  this  29th  day  of  October,  1991. 
Hugh ).  Dolan. 
Administrative  Law/udge. 
[FR  Doc.  91-29337  Filed  12-6-91;  8:45  ain| 
BILUNO  cooc  wi(Myr-M 
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Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 


action:  To  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Firm  name 


Kush  Industries,  Inc.  dba  Hamilton  Specialties.. 
JUDCO  Manufacturing,  Inc. 


Timesavers,  Inc.. 


Sport  Pillows,  Inc 

Dispak  Enterprises,  Inc, 
Westnxxx.  Ltd 


SPCLEFX 

Watartox  Chemical  &  Coatings  Corporation.. 

A.P.S.  Machine  &  Tool,  Inc 

Tri-State  Manufacturing  Company,  Inc 


Foss  Ptatir>g  Company,  Inc.. 
Miss  Jo  Ann,  Inc 


Applied  Technologies,  Inc. 
T  4  R  loimber  Company.... 


California  Manufacturing  Company.. 


Address 


55  Messina  Drive,  Braintrae.  MA  02184 

1429  240th  Street,  Harbor  Oty,  CA  90710. 


5270  Hanson  Court  Minneapolis.   MN  55429- 
3111. 

Route  3  North,  Ptymouth,  NH  03264 

1615  Distribution  Drive,  Burlington,  KY  41005 

West  Hamilton  Avenue,  Sherrill,  NY  13461 


860  Halekauwila  Sueet.  Honolulu,  HI  96813.. 
9808  Meech  Avenue,  Cleveland,  OH  44105... 


4848  W.  130  Street.  Cleveland.  OH  44135-5163... 

11605  North  Lebanon  Road/Box  5.  Loveland. 

OH  45130, 
8140  Secura  Way,  Santa  Fe  Springs.  CA  90670  ... 
8115  Lankershim  Boulevard.   North  HoNyjiraod, 

CA  91605. 

6395  Gur^iark  Drive  #E,  Boulder,  CO  80301 

12940  Whittram  Avenue,   Rancho  Cucamonga, 

CA  91739. 
2270  Weldon  Parkway.  St  Louis.  MO  63146 


Date 

petition 

accepted 


10/17/91 
10/17/91 

10/18/91 

10/22/91 
10/25/91 
10/25/91 

11/04/91 
11/06/91 

11/06/91 

11/06/91 

11/08/91 
11/13/91 

11/13/91 
11/15/91 

11/15/91 


Product 


Mechanical  scales. 

Automotive   electrical   switches   and   harnesses 

and  tooling  for  all  parts. 
Wide  belt  abrasive  sanding  machines  for  wood- 

vwrking. 
Sport  pillows 

Machinery  &  equipment  strapping  machines. 
Milking    machines    and    positive    displacement 

rotary  vane  pumps. 
Tee  shirts. 
Paints,  varnishes,  and  finishes  in  an  aqueous 

medium,  based  on  acrylic  or  vinyl  polymers. 
Parts  for  casting  machines  ottier  ttian  die-casting 

machines. 
Fireworks. 

Automotrve  and  truck  accessories. 

Knit  dresses  of  wool,  rayon,  or  combination. 

Ar>emometer. 

Redwood    and    cedar    products    (tree    tx}xes, 

stakes,  trellises  and  fencing  materials). 
Men's  and  Boys'  Outenvear. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

•    Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  4015A,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic  Assistance 
ofricial  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance. 


Dated:  December  2, 1991. 
L.  loyca  Hampers, 

Assistant  Secretary  for  Economic 

Development. 

|FR  Doc.  91-29332  Filed  12-6-01;  8:45  am] 

BIUJNO  CODE  3StO-24-M 

International  Trade  Administration 

[A-588-0381 

Bicycle  Speedometers  From  Japan; 
Determination  Not  To  Revoke  ttie 
Finding  and  Termination  of 
Administrative  Review 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  the  antidumping  finding  and 
termination  of  administrative  review. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  fmding  on  bicycle 
speedometers  from  Japan.  Further,  the 
Department  has  now  determined  to 
terminate  the  administrative  review  of 
this  finding,  with  respect  to  Sanyo 
Electric  Co.,  Ltd.  (Sanyo),  and  the  period 


November  1. 1989  through  October  31. 

1990. 

EFFECTIVE  DATE:  December  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  U.  Askey  or  Melissa  G.  Skinner, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  377-4851. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25. 1991,  the  petitioner  in  the 
original  investigation  of  bicycle 
speedometers  from  Japan,  the  Stewart- 
Warner  Corporation,  notified  the 
Department  of  Commerce  (the 
Department)  that  it  had  no  further 
interest  in  this  antidumping  duty  order. 
In  response,  on  August  16, 1991,  the 
Department  published  in  the  Federal 
Register  (56  FR  40864)  a  notice  of 
"Determination  to  Revoke  Antidumping 
Finding  and  Intent  to  Terminate 
Administrative  Review,"  and  provided 
interested  parties  an  opportunity  to 
comment.  The  Department  may  revoke 
an  antidumping  finding  if  it  concludes 
that  the  finding  is  no  longer  of  interest  to 
interested  parties.  19  CFR  353.25(d)(l)(i). 
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Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Date 

petition 

accepted 

Product 

10/17/91 
10/17/91 

10/18/91 

10/22/91 
10/25/91 
10/25/91 

11/04/91 
11/06/91 

11/06/91 

11/06/91 

11/06/91 
11/13/91 

tl/13/91 
11/15/91 

11/15/91 
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and  tooling  lor  all  parts. 

Wide  bell  abrasive  sanding  machines  for  wood- 
working. 

Sport  pillows 
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Machinery  &  equiprrwnt  strapping  machines. 
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rotary  vane  pumps. 
Tee  shirts. 
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Paints,  varnishes,  and  finishes  in  an  aqueous 
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medium,  based  on  acryltc  or  vinyl  polymers. 
Parts  for  casting  machines  other  ttuin  die-casting 

machines. 
Fireworks. 

Automotnre  and  truck  accessories. 

Kn«  dresses  of  wool,  rayon,  or  combination. 

/Anemometer. 
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Redwood    and    cedar    products    (tree    boxes. 

stakes,  trellises  and  fencing  materials). 
Men's  and  Boys'  Outerwear. 
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and  the  period 


November  1. 1989  through  October  31. 

1990. 

EFFECTIVE  DATE:  December  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  U.  Askey  or  Melissa  G.  Skinner. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  377-4851. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25. 1991.  the  petitioner  in  the 
original  investigation  of  bicycle 
speedometers  from  Japan,  the  Stewart- 
Warner  Corporation,  notified  the 
Department  of  Commerce  (the 
Department)  that  it  had  no  further 
interest  in  this  antidumping  duty  order. 
In  response,  on  August  16. 1991.  the 
Department  published  in  the  Federal 
Register  (56  FR  40864]  a  notice  of 
"Determination  to  Revoke  Antidumping 
Finding  and  Intent  to  Terminate 
Administrative  Review."  and  provided 
interested  parties  an  opportunity  to 
comment.  The  Department  may  revoke 
an  antidumping  finding  if  it  concludes 
that  the  finding  is  no  longer  of  interest  to 
interested  parties.  19  CFR  353.25(d)(l)(i). 


At  that  time,  the  Department  had  no 
knowledge  of  interested  parties  that 
were  opposed  to  the  revocation. 
Additionally,  the  Department 
determined  at  that  time  to  terminate  the 
administrative  review  of  Sanyo  because 
the  effective  date  of  the  revocation 
would  have  predated  the  period  of 
review. 

On  September  9, 1991.  Avocet.  Inc.,  a 
domestic  manufacturer  of  electronic 
bicycle  speedometers,  objected  to  the 
Department's  intent  to  revoke  the 
antidumping  finding,  but  stated  that  it 
had  no  objection  to  the  Department's 
intent  to  terminate  the  administrative 
review  of  Sanyo.  On  October  7. 1991.  in 
response  to  the  objection  to  revocation 
of  Avocet,  Sanyo  formally  withdrew  its 
request  that  the  Department  conduct  an 
administrative  review  for  the  period. 

Although  generally  a  request  for 
review  must  be  withdrawn  not  later 
than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review,  the  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so.  19 
CFR  353.22(a)(5).  Given  the 
acquiescence  of  both  the  domestic 
interested  party  and  the  respondent  to 
the  termination,  the  fact  that  no 
significant  work  has  been  undertaken  on 
the  review,  and  the  unusual 
circumstances  presented  here,  we  deem 
it  reasonable  to  extend  the  time  limit  in 
this  case  and  allow  withdrawal. 

Accordingly,  the  Department  had 
determined  not  to  revoke  this  finding 
and  to  terminate  the  administrative 
review  of  Sanyo.  This  notice  is  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a)]  and 
section  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

Dated:  November  29. 1991. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  91-29402  Filed  12-6-91;  8:45  am] 

BILUNC  CODE  3510-OS-W 


IA-455-001) 

Electric  Golf  Cars  From  Poland; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  from 
an  importer,  the  Department  of 


Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  finding  on  electric  golf 
cars  from  Poland.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  July  1, 1976  through  June  10, 
1980. 

The  finding  in  this  case  was  revoked 
on  August  5, 1980,  effective  for  entries 
made  on  or  after  June  11. 1980;  however, 
a  review  for  this  period  has  not  been 
completed  and  entries  remain 
unliquidated.  In  this  review,  we  have 
preliminarily  found  a  margin  of  8.07 
percent. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  December  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois,  Steven  D.  Presing,  or 
Thomas  F.  Futtner,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230. 
telephone:  (202)  377-8312/4106. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  antidumping  finding  on  electric 
golf  cars  from  Poland  was  published  on 
November  18, 1975  (40  FR  53383).  The 
finding  was  revoked  on  August  5. 1980 
(45  FR  52780).  effective  for  entries  made 
on  or  after  June  11, 1980.  On  August  13, 
1985.  the  Department  published 
regulations  setting  forth  that 
administrative  reviews  would  be 
conducted  only  when  requested  by 
interested  parties  (19  CFR  353.53a,  50  FR 
32556).  On  October  30. 1985.  Melex 
(USA)  (Melex),  a  wholly-owned 
subsidiary  of  the  manufacturer,  Pezetel, 
Ltd.  (Pezetel],  timely  requested  an 
administrative  review  of  the 
antidumping  finding.  We  initiated  the 
review  on  April  18, 1991  (56  FR  15856). 
which  covers  the  period  July  1. 1976 
through  June  10. 1980.  The  Department 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act] 

(19  U.S.C.  1675). 

»• 
Scope  of  the  Review 

Imports  covered  by  the  review  are 
electric  golf  cars,  both  3-wheel  and  4- 
wheel.  from  Poland.  During  the  review 
period,  such  merchandise  was 
classifiable  under  items  657.2560  and 
692.1090  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  item  number  8703.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 


provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  Pezetel.  a 
manufacturer/exporter  of  Polish  electric 
golf  cars  to  the  United  States,  and  the 
period  July  1. 1976  through  June  10. 1980. 

United  States  Price 

We  calculated  United  States  price 
based  on  both  purchase  price  (PP)  and 
exporter's  sales  price  (ESP),  in 
accordance  with  sections  772  (b)  and  (c) 
of  the  Tariff  Act.  ESP  was  used  in  each 
case  when  the  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  info  the  United  States. 

We  calculated  ESP  based  on  packed, 
delivered  prices  in  the  United  States. 
We  made  deductions,  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  foreign  inland 
insurance,  ocean  freight,  marine 
insurance,  customs  duty.  U.S.  inland 
freight,  warranty,  and  imputed  credit. 

We  calculated  PP  based  on  a  packed, 
delivered  price  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
brokerage  and  handling,  foreign  inland 
freight,  foreign  inland  insurance,  ocean 
freight,  marine  insurance,  customs  duty, 
and  U.S.  inland  freight. 

Foreign  Market  Value 

In  accordance  with  section  771(18)  of 
the  Tariff  Act,  Poland  is  a  nonmarket 
economy  (NME)  for  the  purpose  of  this 
administrative  review.  None  of  the 
parties  to  the  proceeding  are  contesting 
such  treatment  in  this  review,  and  we 
have  calculated  foreign  market  value 
(FMV)  in  accordance  with  773(c)  of  the 
Tariff  Act.  For  NMEs,  the  Tariff  Act 
requires  that  FMV  be  based,  to  the 
extent  possible,  on  a  valuation  of  the 
factors  of  production  in  a  market 
economy  country  that  is  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  country  and  that  is  a 
significant  producer  of  comparable 
merchandise.  For  purposes  of  this 
administrative  review,  the  Department 
has  used  Spain  as  the  surrogate  country. 

In  1977  Pezetel  contracted  with  an 
independent  Spanish  consulting  firm, 
Crea,  S.a.  (Crea).  to  perform  a  cost  study 
of  manufacturing  a  golf  car  in  Spain. 
After  evaluating  the  golf  car  production 
process  employed  at  the  Pezetel's  WSK 
factory  located  in  Mielec.  Poland.  Crea 
located  factories  in  Spain  with  a  similar 
organization  and  manufacturing 
processes.  Based  on  the  Polish  factors  of 
production.  Crea  determined  what  the 
costs  would  be  if  Pezetel  were  to 
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manufacture  golf  car  in  Spain.  Using  this 
study  and  data  from  the  similar  Spanish 
factories,  we  valued  the  Polish  factors  of 
production  in  Spain  to  derive 
con»tructed  value  (CV).  We  adjusted 
Crea's  data  to  reflect  the  effects  of 
inflation,  exchange  rate  fluctuations, 
product  differences,  and  actual 
production  quantity  differences. 

Inflation 

Crea's  study  was  based  on  1977 
production  of  3-wheel  golf  cars.  To 
arrive  at  1976. 1978, 1979.  and  1980  costs, 
we  made  ad|ustment8  to  the  1977  figHres 
to  account  for  inflation  and  deflation. 
We  adiueted  the  1977  figures  by  using 
the  wholesale  price  mdex  (WPI)  for 
Spain  during  the  period  of  review.  An 
inflation  factor  based  on  the  WPl  was 
applied  to  the  1977  informaticHi  to  arrive 
at  the  1978  through  1960  figures  and. 
likewise,  a  deflation  factor  based  on  the 
WPI  was  applied  to  arrive  at  the  1976 
figures. 

Exchange  Rate  Fluctuation 

Currency  conversions  were  made  in 
accordance  %vith  section  522  of  the  Tariff 
Act  and  $9  353.60(a)  and  353  50(b)  of  the 
Department's  regulations.  We  calculated 
CV  at  a  time  prior  to  the  date  of  sale  to 
the  first  unrelated  party  in  the  United 
States.  We  converted  CV  from  pesetas 
to  U.S.  dollars  at  the  excha.nge  rate  in 
effect  on  the  date  of  the  U.S  sale. 

Product  Difierences 

Because  this  administrative  review 
covers  both  3-  and  4-wheel  golf  cars  and 
Crea's  study  focused  exclusively  on  3- 
wheel  golf  car  production,  we  had  to 
derive  4-wheel  production  figures.  We 
calcoiated  the  4-wheel  costs  by 
applying,  ae  best  information  available 
(BIA),  E-2^-Go'8  (the  petitioner)  1976 
ratio  of  cost  of  production  for  4-wheel 
golf  cars  to  its  cost  of  production  for  3- 
wheel  golf  cars,  to  oar  calculated  CV  for 
3-wheel  golf  cars  for  eadi  year  under 
review  (see  petitioner's  letter  dated 
October  25. 1991.  available  in  room  B- 
099.  Department  of  Commerce.  Main 
Building). 

In  addition.  Crea's  study  allocated 
overhead  costs  based  on  a  10.000-unit- 
of-production  model.  We  adjusted 
Crea's  figures  by  re-aUocating  overhead 
costs  based  on  Pexetel's  actual 
production  quantities  for  each  year 
under  review. 

Constructed  Value 

Constructed  value  was  calculated 
based  on  Crea's  study,  as  the  sum  of  the 
cost  of  materials,  labor,  overhead, 
selling,  general  and  administrative 
expenses,  and  (mifit  We  used  the 
statutory  minimum  of  fen  percent  for 


selhng,  general  and  administrative 
expenses  because  the  calculated  figures 
were  less  than  the  statutory  minimum. 
For  profit  we  used  the  statutory 
minimum  of  eight  percent  because  we 
are  unable  to  determine  respondent's 
actual  profit  relating  to  golf  car  sales. 
For  purchase  price  comparisons,  we 
added  to  FMV  U.S.imputed  credit  and 
warranty  expenses. 

IHeliiiiiuary  Results  of  Review 

As  a  result  of  thia  review,  we 
prelimioarily  determine  that  a  margin  of 
8.07  percent  exists  for  Pezetel  for  the 
period  July  1. 1976.  through  June  la  1980 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  entries  made 
during  the  period  of  review.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  tfte  Customs 
Service.  Since  the  antidumpiag  finding 
was  revoked  in  1980,  this  review  was 
undertaken  to  determine  assessed  duties 
for  entries  made  during  the  period  of 
review,  ^io  cash  deposits  will  be 
required  for  future  entires  of  electric  golf 
cars  from  Poland. 

interested  parties  may  submit  written 
comsMnts  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  pubHcation.  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  of  flie  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  7  days 
after  submission  of  the  case  briefs.  The 
Department  will  publish  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  case  brieh. 

This  administrative  review  and  notice 
are  in  ac(X)rdance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C.  1675(aMl)) 
and  19  CFR  353.22. 

Dated:  November  29. 1991. 
AlaaM.  Dunn. 

Assi$tmit  Secretary  for  Import 
AdBtinistration. 

FR  Doc.  91-29403  Filed  12-6-91. 8:45  am| 
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Antidumping  Duty  Orders  and 
Amendments  to  Final  Detarmlnatlona 
of  Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  CeiHng  Fans  From 
the  People's  Republic  of  China 

AOENCv:  Import  Administration.       ^ 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  IMTE:  December  9. 1991. 

FOR  FURTHEfl  MPOtONATION  CONTACT: 

Steven  Lim  or  David  GoJdt>erger.  Office 
of  Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14tfa  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-4087  or  (202)  377- 
4136.  respectively. 

AoMndad  Fmal  DetenninatioDS 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  October  18. 1991,  the 
Department  made  its  final 
determinations  that  oscillating  fans  and 
ceiling  fans  from  the  People's  Republic 
of  China  (PRC)  are  being  sold  in  the 
United  States  at  less  than  fair  value  (56 
FR  552n.  October  25, 1991). 

After  publication  of  our  final  results, 
respondents  in  the  oscillating  fans 
investigation.  Esteem  Industries  Ltd./ 
HASM  Manufacturing  Co.,  Ltd./Holines 
Products  Corp.  ("Esteem")  and  Wuxi 
Electric  Fan  Factory  ( 'Wuxi")  and 
respondents  in  the  ceiling  fans 
investigatioa  CEC  Electrical 
Manufacturing  (International)  Company, 
Ltd./CEC  Industries  (Shenzhen)  Ltd./ 
CEC  (USA)  Texas  Group.  Inc.  ("CEC") 
and  Wing  "Tat  Electric  Manufacturing 
Co.,  Ltd./China  Miles  Co..  Ltd.  ( "Wing 
Tat")  alleged  that  the  Department 
committed  certain  ministerial  errors  in 
calculating  their  final  margins.  We  have 
determined  that  ministerial  errors  were 
committed  with  respect  to  Wuxi  and 
CBC.  (See  company  specific  memoranda 
from  Richard  W.  Moreland  to  Francis  |. 
Sailer,  dated  November  6  and  November 
15, 1991.)  For  both  Wuxi  and  CEC,  the 
Department  used  certain  incorrect  costs 
when  valuing  the  respondents'  factors  of 
production. 

We  are  amending  the  final  results  of 
the  antidumping  duty  investigations  of 
oscillating  fans  and  ceiling  fans  from  the 
PRC  to  correct  these  clerical  errors  in 
the  calculations  for  Wuxi  and  CEC.  The 
correct  cash  deposit  rate  for  Wuxi  is 
0.35  percent  (de  minimis),  and  Wuxi  is 
therefore  excluded  from  this  order.  The 
correct  cash  deposit  rate  for  CEC  is  2.47 
percent.  The  correct  cash  deposit  rate 
for  the  "all  others"  category  of 
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[A-S7O-a071 

Antidumping  Duty  Orders  and 
Amendments  to  Final  Detennlnations 
of  Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Celling  Fans  From 
ttie  People's  Republic  of  China 

AOENCT:  import  Administration,        — 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  December  9. 1991. 

FOR  FURTHER  IMPORMATION  COWTACn 
Steven  Lim  or  David  Goidt>eTger.  Office 
of  Antidumping  Investigations,  import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  377-4087  or  (202)  377- 
4136.  respectively. 

Amended  Fmal  Determinations 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  October  18, 1991,  the 
Department  made  its  fmal 
determinations  that  oscillating  tans  and 
ceiling  fans  from  the  People's  Republic 
of  China  (PRC)  are  being  sold  in  the 
United  States  at  less  than  fair  value  (56 
FR  552n.  October  25. 1991). 

After  publication  of  our  Anal  results, 
respondents  in  the  oscillating  fans 
investigation,  Esteem  Industries  Ltd./ 
HASM  Manufacturing  Co.,  Ltd. /Holmes 
Products  Corp.  ("Esteem")  and  Wuxi 
Electric  Fan  Factory  ("Wuxi")  and 
respondents  in  the  ceiling  fans 
investigatioa  CEC  Electrical 
Manufacturing  (IntematioQal)  Company, 
Ltd./CEC  Industries  (Shenzhen)  Ltd./ 
CEC  (USA)  Texas  Group.  Inc.  ("CEC") 
and  Wing  Tat  Electric  Manufacturing 
Co.,  Ltd./China  Miles  Co..  Ltd.  ("Wing 
Tat"J  alleged  that  the  Department 
committed  certain  ministerial  errors  in 
calculating  their  final  margins.  We  have 
determined  that  ministerial  errors  were 
committed  with  respect  to  Wuxi  and 
CEC.  (See  company  specific  memoranda 
from  Richard  W.  Moreland  to  Francis  J. 
Sailer,  dated  November  6  and  November 
15. 1991.)  For  both  Wuxi  and  CEC,  the 
Department  used  certain  incorrect  costs 
when  valuing  the  respondents'  factors  of 
production. 

We  are  amending  the  final  results  of 
the  antidumping  duty  investigations  of 
oscillating  fans  and  ceiling  fans  from  the 
PRC  to  correct  these  clerical  errors  in 
the  calculations  for  Wuxi  and  CEC.  The 
correct  cash  deposit  rate  for  Wuxi  is 
0.35  percent  [de  miaimis),  and  Wuxi  is 
therefore  excluded  from  this  order.  The 
correct  cash  deposit  rate  for  CEC  is  2.47 
percent.  The  correct  cash  deposit  rate 
for  the  "all  others  "  category  of 
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producers/exporters  of  oscillating  fans 
is  0.79  percent.  The  correct  cash  deposit 
rate  for  producers/exporters  of  ceiling 
fans  is  2.05  percent. 

Scope  of  Orders 

The  products  covered  by  these  orders 
constitute  two  separate  classes  or  kinds 
of  merchandise:  (1)  Oscillating  fans;  and 
(2)  ceiling  fans. 

Oscillating  fans  are  electric  fans  that 
direct  a  flow  of  air  using  a  fan  blade/ 
motor  unit  that  pivots  back  and  forth  on 
a  stationary  base  ("oscillates"). 
Oscillating  fans  incorporate  a  self- 
contained  electric  motor  of  an  output 
not  exceeding  125  watts. 

Ceiling  fans  are  electric  fans  that 
direct  a  downward  and/or  upward  flow 
of  air  using  a  fan  blade/motor  unit. 
Ceiling  fans  incorporate  a  self-contained 
electric  motor  of  an  output  not 
exceeding  125  watts.  Ceiling  fans  are 
designed  for  permanent  or  semi- 
permanent installation. 

Window  fans,  industrial  oscillating 
fans,  industrial  ceiling  fans,  and 
commercial  ventilator  fans  are  not 
included  within  the  scope  of  these 
investigations.  Furthermore,  industrial 
ceiling  fans  are  defined  as  ceiling  fans 
that  meet  six  or  more  of  the  following 
criteria  in  any  combination:  A  maximum 
speed  of  greater  than  280  revolutions  per 
minute  (RPMs);  a  minimum  air  delivery 
capacity  of  8000  cubic  feet  per  minute 
(CFM);  no  reversible  motor  switch; 
controlled  by  wall-mounted  electronic 
switch;  no  built-in  motor  controls;  no 
decorative  features;  not  light  adaptable; 
fan  blades  greater  than  52  inches  in 
diameter;  metal  fan  blades;  downrod 
mounting  only — no  hugger  mounting 
capability;  three  fan  blades;  fan  blades 
mounted  on  top  of  motor  housing;  single- 
speed  motor. 

The  Harmonized  Tariff  Schedule 
(HTS)  subheading  under  which 
oscillating  fans  are  classifiable  is 
8414.51.0090.  The  HTS  subheading  under 
which  ceiling  fans  are  classifiable  is 
8414.51.0030.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Antidumping  Duty  Orders 

On  December  2, 1991,  in  accordance 
with  section  735(d)  of  the  Act.  the 
International  Trade  Commission  (ITC) 
notified  the  Department  that  such 
imports  materially  injure  the  respective 
U.S.  industries. 

Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  U.S.  Customs  officers  to  assess, 
upon  further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1)  of 


the  Act,  antidumping  duties  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
oscillating  fans  (except  for  those  of 
Durable,  Polaray,  and  Wuxi)  and  ceiling 
fans  (except  for  those  of  Shell  and 
Xinhui)  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  oscillating 
fans  and  ceiling  fans  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  5. 1991, 
the  date  on  which  the  Department 
pubUshed  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (56  FR  25664).  With  respect  to 
oscillating  fans  of  Wuxi,  we  are 
instructing  the  U.S.  Customs  Service  that 
any  cash  deposit  or  bond  collected 
should  be  released  or  refunded. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 


Manufacturer/pfoducer/exporler 

Margin 
percentage 

1.  Oscillating  fans: 

Durable    tiectncal    Metal    Factory 

0.22 

Ltd./Parawind  Ltd/Paragon  Indus- 

(ex- 

tries. 

cluded). 

Esteem  Industries  Ltd./HASM  Manu- 

0.79. 

facturing  Co.,  Ltd./Holnies  Prod- 

ucts Corp. 

Polaray  Industnal  Corporation /Para- 

0.00 

gon  Industnes  (China)  Inc./Polaray 

(ex- 

Industnal   (Hong    Kong)   Corriora- 

cluded). 

tion,  Ltd. 

0.35 

(ex- 
cluded). 

All  otfiers              

0.79. 

II.  Ceiling  fans: 

C6C  Electrical  Manufacturing  (Inter- 

2.47. 

national)  Company,   Ltd./CEC  In- 

dustries     (St>enghen)      Lid./CEC 

(USA)  Texas  Group.  Inc. 

Shell  Electric  Mfg  (China)  Co  /SMC 

0.47 

Electnc  Mfg.  (Sian  Hua)  Co  /SMC 

(ex- 

Marl^eting Corporation 

cluded). 

Wing  Tat  Electric  Manufacturing  Co.. 

1.65 

Ltd/China  Miles  Co.,  Ltd. 

Xinhui     Electnc     Motor     Factory/ 

0.00 

Guangdong  Machinery  and  Equip- 

(ex- 

ment Import  &  Export  Corp. 

cluded). 

All  others                

2.06. 

This  notice  constitutes  antidumping 
duty  orders  with  respect  to  oscillating 
fans  and  ceiling  fans  from  the  PRC, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Maine  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 


These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  353.21. 

Dated:  December  3. 1991 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  91-29404  Filed  12-6-91;  8:45  am) 

BIUJNG  COO€  3$10-OS-M 

Export  Trade  Certificate  of  Review 

action:  Notice  of  application  for  an 
amendment  to  an  Expor*  Trade 
Certificate  of  Review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPlfMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  State  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 


61242 


Federal  Rejpster  /  Vol.  56.  No.  238  /  Monday.  December  9.  1991  /  Notices 


of  Review,  application  number  90- 
3A005." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  90- 
00005,  which  was  issued  on  August  10, 
1990  (55  FR  33740.  August  17, 1990),  and 
previously  amended  on  November  27. 
1990  (55  FR  50204.  December  5, 1990) 
and  January  29, 1991  (56  FR  4601, 
I'ebruary  5, 1991).  The  applicant  has 
requested  expedited  review  of  the 
anplication  for  amendment  pursuant  to 
15  CFR  325.8. 

Summary  of  the  Application 

Applicant-  California  Kiwifruit 
Commission  and  California  Kiwifruit 
Exporters  .Association  ("CKC")  1540 
River  Park  Drive,  suite  110.  Sacramento, 
California  95815,  Contact:  Dale  A.  Stem, 
Esquire.  Telephone:  (916)  448-3826. 

Application  No.:  90-3A0D5. 

Date  Deemed  Submitted:  November 
26.1991. 

Request  for  Amended  Conduct 

CKC  seeks  to  amend  its  Certificate  to: 

1.  Add  the  following  two  companies 
as  "Members"  within  the  meaning  of 
S  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Kiurrah  Packing,  Inc.,  Gridley, 
California;  and  Kiwi  Sales  of  California. 
Gridley.  California;  and 

2.  Delete  Calavo  Growers  of 
California.  Santa  Ana.  California; 
Riverbend  Sales  Inc.,  Sanger,  California; 
Davis  Kiwi  Gardens,  Inc.,  PorterviBe, 
California;  Kiwi  Blossom  Packing. 
Gridley.  California:  Sun  Fresh 
Marketing.  Delano,  California;  and 
Visalia  Produce  Sales.  Visalia. 
California  as  "Members"  within  the 
meaning  of  S  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)); 

Dated:  December  4, 1991. 
George  MuDer. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  91-29405  Filed  12-6-91;  8:45  am] 

WLUNO  CODE  3S10-OR-* 


Short-Supply  Review:  Certain  13- 
Chrome  Staintess  Steel  Tubing 

AGENCY:  Import  Administration/ 

international  Trade  Administration. 

Commerce. 

ACnOM:  Notice  of  short-supply  review 

and  request  for  comments  on  certain 

sizes  of  13-chrome  stainless  steel  tubing. 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  a  total  of  286 
metric  tons  of  certain  sizes  of  IS-cfarome 
stainless  stoel  tubing.  216  metric  tons  of 


which  will  be  used  on  offshore  oil  wells 
and  70  metric  tons  of  which  will  be  used 
as  replacement  tubing  in  oil  wells  in 
Loaisiana  for  the  first  quarter  1992  under 
the  U.S.-]apan  Steel  Arrangement. 
SHORT-SUPPLY  REVIEW  NUMBER:  60. 
SUPPLEMEirrARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221. 103  Slat. 
1886  (1989)  ("the  Act"),  and  i  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
sizes  of  13-chrome  stainless  steel  tubing. 
On  November  27  and  29. 1991,  the 
Secretary  received  adequate  petitions 
from  Sooner  Pipe  &  Supply  Corporation 
("Sooner"),  requesting  short-supply 
allowances  for  216  metric  tons  and  70 
metric  tons  of  this  product,  respectively, 
for  the  first  quarter  of  1992.  under 
paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  die  United  States  (rf 
America  concerning  Trade  in  Certain 
Steel  Products  (U.S.-Japan  Steel 
Arrangement).  Sooner  is  requesting 
short  supply  because  it  alleges  that  the 
requested  product  is  not  produced 
domestically  and  because  its  potential 
foreign  supplier  has  insufficient  export 
licenses  available. 

The  requested  13-chrome  stainless 
steel  tubing  meets  the  following 
specifications: 

13-Chrome  Stainless  Steel  Tubing 
Grades  SM13CR-85  and  SM13CR-95 
with  Vam  Ace  Connections. 


Quantity 

1.  SM13CR-85  O.D.  2%"  x  4  60Lb/n 

42  MT 

X  4-2  Van  Ace. 

2.  SM13CR-«5  OX3.  2^"  x  «.40Lb<Tt 

174  MT 

X  R-2  Vam  Ac*. 

ToW 

218  MT 

a  SM13CR-85  O.D.  2%-  x  7.70U)/Ft 

52  MT 

X  B-2  Vam  Ace. 

4  SM13CR-95  O.D  2%"  X  7.70Lb/Ft 

17  MT 

X  B-2  Vam  Ace. 

5.  SM13CR-96  O.D.  2%"  X  7.70U>/Ft 

1MT 

Vam  Ace;  1  set  of  pup  joints. 

6.  SM13GR-95  OO.  2',*"   x  7.70li)/Ft 

70  MT 

Vam  Ac*  t  piece  Double  Pm  Sub  2 

feet  long. 

Total 

Chemical  Composition: 
C:  0.15  -0.22 
MN:0.25-1X» 
CRlZiJO  -MXn 
Nl:  MAX.  a50 
CU  MAX.  0.25 
SI  MAX.  1.00 


Mechanical  propereties: 
Min.  Yield  Strength.... 
Max.  Yield  Strength ... 
Min.  Tensile  Strength 


PSISM85 
graoe 


85.000 
100,000 
100,000 


PSISM95 
graoe 


95.000 
110,000 
105,000 


Section  4(b)(4MB)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel 
products  was  authorized  by  the 
Secretary  during  each  of  the  tv.-o 
immediately  preceding  years;  or  (3)  the 
requested  steel  product  is  not  produced 
in  the  United  States.  The  Secretary  finds 
that  none  of  these  conditions  exist  with 
respect  to  the  requested  product,  and 
therefore,  die  Secretary  will  determine 
whether  this  product  is  in  short  supply 
not  later  than  December  27. 1991. 

Comments 

Interested  parties  wishing  to  comment 
upon  this  review  must  send  nvritten 
comments  not  later  than  December  16, 
1991,  to  the  Secretary  of  Commerce. 
Attention:  Import  Administratioa,  room 
7866.  U.S.  Department  of  Commerce. 
Permsylvania  Avenue  and  14th  Street 
NW..  Washington,  DC  20230.A11 
documents  submitted  to  the  Secretary 
shall  be  accompanied  by  four  copies. 
Interested  parties  shall  certify  that  the 
factual  information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  direct!^' 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosare  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  piddic  summary 
or  approximated  presaitation  of  nil 
proprietary  information  which  will  be 
placed  in  the  pubhc  record.  All 
comments  omceming  this  review  must 
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Mechanical  propereties: 
Mm.  Yield  Strength .... 
Max.  Yield  Strength ... 
Min.  Tensile  Strength. 


PSISM85 


85.000 
lOOjOOO 
100.000 


PSISM95 
grwM 


95.000 
110,000 
105,000 


Section  4(bH4)(B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel 
products  was  authorized  by  the 
Secretary  during  each  of  the  two 
immediately  preceding  years;  or  (3)  the 
requested  steel  product  is  not  produced 
in  the  United  States.  The  Secretary  finds 
that  none  of  these  conditions  exist  with 
respect  to  the  requested  product,  and 
therefore,  ttie  Secretary  will  determine 
whether  this  product  is  in  short  supply 
not  later  than  December  27, 1991. 

Comments 

Interested  parties  wishing  to  comment 
upon  this  review  must  send  written 
comments  not  later  than  December  16, 
1991,  to  the  Secretary  of  Commerce. 
Attention:  Import  Administration,  room 
7866.  U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street 
NW..  Washington,  DC  20230.A11 
documents  submitted  to  the  Secretary 
shall  be  accompanied  by  four  copies. 
Interested  parties  shall  certify  that  the 
factual  information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 

Any  person  who  submits  infonnation 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  infonnation  as  proprietaiy. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly' 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  piesoitation  of  nil 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 


reference  the  above-noted  short-supply 

review  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marissa  Rauch  or  Laurie  Lucksinger, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866.  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  DC  20230.  (202)  377-1382  or 
(202)  377-3793. 

Dated:  December  4, 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Admmistratjon. 

[FR  Doc.  91-29406  Filed  12-6-91.  8:45  am] 

MLUNO  COOC  M10-OS-M 


Short-Supply  Review:  Certain 
Seamless  Casing  and  Tubing 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply  review 

and  request  for  comments:  certain 

seamless  casing  and  tubing. 


summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  59.4  net  tons  of 
I     certain  seamless  casing  and  tubing  for 
the  first  quarter  of  1992  under  paragraph 
8  of  the  U.S.-Japan  steel  arrangement. 
SHORT  SUPPLY  REVIEW  NUMBER:  61. 

SUPPi^MENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat. 
1886  (1989)  ("the  Act"),  and  S  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
seamless  casing  and  tubing.  On 
November  29. 1991,  the  Secretary 
received  an  adequate  petition  from 
Kawasaki  Thermal  Systems,  Inc. 
("KTS")  requesting  a  short-supply 
allowance  under  paragraph  8  of  the 
Arrangement  Between  the  Government 
of  Japan  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Products,  for  59.4 
net  tons  of  modified  API  5CT  seamless 
L80  casing  and  tubing  for  the  first 
quarter  of  1992.  KTS  requests  the 
following  quantities  of  three  different 
sizes  of  seamless  L80  casing  and  tubing: 
17.2  net  tons  of  seamless  casing  that  is 
5 'A  inches  in  diameter  and  weighs  15^ 
pounds  per  foot  18.9  net  tons  of 
seamless  casing  that  is  5'/2  inches  in 
diameter  and  weighs  17  pounds  per  foot, 
and  23.3  net  tons  of  seamless  tubing  that 


is  4  inches  in  diameter  and  weighs  10.5 
pounds  per  foot.  KTS  is  requesting  a 
short-supply  allowance  because  it 
believes  this  product  is  not  available  in 
the  United  States  and  its  potential 
foreign  suppliers  have  insufficient 
regular  export  licenses  available  during 
this  period. 

The  requested  product  meets  the 
following  specifications: 

Scope.  This  specification  states  the 
requirements  for  seamless  casing  and 
tubing. 

Chemical  Composition: 

Carbon — 0.23  minimum  to  0.28 
maximum 

Manganese — 1.20  minimum  to  1.50 
maximum 

Silicon — 0.20  minimum  to  0.40 
maximum 

Aluminuni — 0.07  maximum 

Phosphorus — 0.03  maximum 

Sulfur^O.03  maximum 

Iron — Balance 
Mechanical  Properties: 

Ultimate  strength:  95.000  Psi  minimum 

Yield  strength:  80,000  Psi  minimum  to 
95.000  Psi  maximimi 

Ductility:  18.5  percent 

Maximum  hardness:  23  HRc 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exists  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
December  27. 1991. 

Comments 

Interested  parties  wishing  to  comment 
upon  this  review  must  send  written 
comments  not  later  than  December  16, 
1991,  to  the  Secretary  of  Commerce, 
Attention:  Import  Administration,  room 
7866,  U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street, 
NW.,  Washington,  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  December  16. 
1991.  All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 


that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  cormection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  Untied 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
number. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  Brechtl  or  Kathy  McNamara, 
Office  of  Agreements  Compliance. 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  20230,  (202)  377-1386  or 
(202)  377-1390. 

Dated:  Decemt>er  3, 1991. 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-29407  Filed  12-6-91;  8:45  am) 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  tht 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instnmients  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  6:30  a.m.  and 
5  p.m.  in  room  4204,  U.S.  Department  of 
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Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number:  91-165.  Applicant: 
University  of  Houston-University  Park, 
Purchasing  Department,  4800  Calhoun 
Road,  Houston.  TX  77204-5383. 
Instrument:  ALV-5000  Multiple-Tau 
Digital  Correlator  and  ALV-25 
Goniometer.  Manufacturer:  ALV-Laser 
Vertriebs  GmbH.  Germany.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  polymers,  solutions  and  gels 
and  suspensions  of  polymeric  and 
inorganic  colloids.  The  objective  of 
these  studies  is  to  understand  the 
kinetics  and  dynamics  of  the  formation 
of  complex  fluids  structures  so  that 
these  fluids  may  be  tailored  to  specific 
desired  characteristics.  In  addition,  the 
instrument  will  be  used  in  physics 
courses  to  train  students  how  to  collect, 
analyze  and  interpret  light  scattering 
intensity  data  on  complex  fluids. 
Application  Received  By  Commissioner 
of  Customs:  November  12, 1991. 

Docket  Number:  91-166.  Applicant: 
University  of  Illinois  at  Chicago, 
Purchasing  Division,  809  S.  Marshfield, 
Chicago.  IL  60612.  Instrument:  Low 
Pressure  Chemical  Vapor  Deposition 
System.  Manufacturer:  Process 
Technology.  Canada.  Intended  Use:  The 
instrument  will  be  used  for  studying 
optical  waveguides.  Novel  structures 
will  be  fabricated  and  their  mechanical 
properties  measured.  Integrated  circuits, 
sensors  etc..  will  be  fabricated  using  this 
equipment.  One  objective  of  the 
research  will  be  to  discover  which 
optical  waveguide  configuration  has  the 
lowest  loss.  Another  object  of  the 
research  will  be  an  exploration  of  novel 
structures  that  can  be  fabricated. 
Application  Received  By  Commissioner 
of  Customs:  November  14. 1991. 

Docket  Number:  91-167.  Applicant: 
The  University  of  Texas  Medical 
Branch.  301  University.  Galveston.  TX 
77550.  Instrument:  3-Dimensional 
Micromanipulators,  Models  WR-91-R 
and  Vv"R-91-L.  Manufacturer  Narishige, 
Japan.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  the 
neurophysiology  of  neurons  in  vitro  with 
the  objective  of  identifying  the 
neurotransmitters  used  in  the 
optokinetic  system.  Application 
Received  By  Commissioner  of  Customs: 
November  14, 1991. 

Docket  Number:  91-168.  Applicant: 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argonne,  IL  60439. 
Instrument:  Scanning  Electron 
Microscope.  Model  JSM-6400. 
Manufacturer  JEOL  Japan.  Intended 
Use:  The  instrument  will  be  used  to 
study  corrosion  phenomena  that  occur 
in  materials  exposed  to  simulated 
environments  of  power  producing 


systems.  The  materials  include  metallic 
alloys,  structural  ceramics,  coatings  and 
surface  modified  layers.  Specifically,  the 
instrument  will  be  used  to  identify  the 
type,  chemical  composition,  and 
thickness  of  corrosion  product  layers 
and  analyze  development  of  precipitate 
phases  and  their  distribution. 
Application  Received  By  Commissioner 
of  Customs:  November  15, 1991. 

Docket  Number  91-170.  Applicant- 
University  of  California,  Berkeley. 
Department  of  Physics,  Berkeley,  CA 
94720.  Instrument:  Mass  Spectrometer, 
Model  5400.  Manufacturer  VG 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
characterize  rocks  and  minerals  from 
surface  and  drill-core  sampling 
according  to  their  content  of  magmatic. 
atmospheric,  radiogenic,  nucleogenic 
and  cosmogenic  noble  gas  isotopes  as  a 
means  of  studying  diverse  geological 
processes.  Application  Received  By 
Commissioner  of  Customs:  November 
15. 1991. 

Docket  Number:  91-171.  Applicant- 
Howard  Hughes  Medical  Institute. 
Center  for  Neural  Science,  New  York 
University,  4  Washington  Place,  room 
809.  New  York,  NY  10003.  Instrument:  (4) 
Micromanipulators.  Models  SM-11-8-B 
and  SM-15-B.  Manufacturer  Narishige 
Scientific  Instruments.  Japan.  Intended 
Use:  The  instruments  will  be  used  for 
research  which  concerns  the  function 
and  development  of  the  visual  system, 
especially  the  visual  areas  of  the 
primate  cerebral  cortex.  There  are  two 
broad  groups  of  studies.  The  first 
concerns  the  analysis  of  the  functional 
properties  of  single  neurons  in  the 
extrastriate  visual  areas  of  the  macaque 
monkey's  cerebral  cortex,  with  a  special 
emphasis  on  the  roles  of  those  areas  in 
processing  of  information  about  visual 
motion,  space,  form  and  color.  The 
second  group  concerns  the  development 
of  visual  function  and  of  the  cortical 
visual  system  in  monkeys,  and  the  way 
that  development  is  affected  by 
abnormal  early  visual  experience. 
Application  Received  By  Commissioner 
of  Customs:  November  20. 1991. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
JFR  Doc.  91-29408  Filed  12-ft-91;  8:45  am] 
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National  Oceanic  and  Atmosptteric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 


The  Western  Pacific  Fishery 
Management  Council  (Council)  will  hold 
its  75th  public  meeting  on  December  17- 
18. 1991.  beginning  at  9  a.m.  on  both 
days.  The  meeting  will  be  held  at  the 
Pagoda  Hotel.  1525  Rycroft  Street. 
Honolulu.  Hawaii.  The  Council's 
Standing  Committees  will  also  meet  at 
the  Pagoda  Hotel  on  December  16  at  8 
a.m. 

AGENDA:  The  Council  will  hear  reports 
from  islanders  and  government  fisheries 
representatives  from  American  Samoa, 
Guam,  Hawaii  and  the  Northern 
Mariana  Islands.  The  status  of  Fishery 
Management  Plans  (FMPs)  covering 
crustaceans,  bottomfish/seamount 
groundfish,  precious  corals  and  pelagics 
will  be  discussed.  The  Council  will  hear 
and  discuss  reports  from  Council 
Standing  Committees  (i.e..  Fishery 
Rights  of  Indigenous  People. 
Ecosystems.  Enforcement.  Executive. 
Budget  and  Program.  Crustaceans. 
Bottomfish/Seamount  Groundfish.  and 
Pelagics). 

The  Council  will  also  discuss  and  take 
action,  as  appropriate,  on  the  following: 

Crustaceans 

1.  Status  of  Northwestern  Hawaiian 
Islands  lobster  fishery. 

2.  Status  of  Amendment  7  (limited 
entry  and  effort  reduction). 

Bottomfish 

1.  Status  of  State  of  Hawaii 
management  action  in  the  Main 
Hawaiian  Islands  (MHI). 

2.  Report  on  fishing  activity  in  the 
seamount  groundfish  fishery. 

Pelagics 

1. 1990  Annual  Report 

2.  Report  on  longline  permits,  logbook 
and  observer  data. 

3.  Moratorium  on  new  entry  in  the 
Hawaii  longline  fishery  (Amendment  4). 

a.  Report  on  limited  entry  program. 

b.  Report  on  permits  issued  and 
transferred. 

c.  Pelagic  Review  Board 
recommendations. 

d.  Status  of  logbook  data  collection 
program. 

4.  Longline  area  closures  in  Guam  and 
the  Main  Hawaiian  Islands  (Amendment 

5) 

a.  Status  of  Amendment  5  package. 

b.  Information  on  impact  of  closures. 

c.  Exemptions  to  closures. 

d.  Requests  for  modifications  of  MHI 
closures. 

5.  Including  tuna  in  the  FMP 
(Amendment  6). 

6.  Catch  and  effect  information  from 
all  user  groups. 


December  9.  1991  /  Notices 


The  Western  Pacific  Fishery 
Management  Council  (Council)  will  hold 
its  75th  public  meeting  on  December  17- 
18, 1991,  beginning  at  9  a.m.  on  both 
days.  The  meeting  will  be  held  at  the 
Pagoda  Hotel.  1525  Rycroft  Street. 
Honolulu,  Hawaii.  The  Council's 
Standing  Committees  will  also  meet  at 
the  Pagoda  Hotel  on  December  16  at  8 
a.m. 

AGENDA:  The  Council  will  hear  reports 
from  islanders  and  government  fisheries 
representatives  from  American  Samoa. 
Guam,  Hawaii  and  the  Northern 
Mariana  Islands.  The  status  of  Fishery 
Management  Plans  (FMPs)  covering 
crustaceans,  bottomfish/seamount 
groundfish,  precious  corals  and  pelagics 
will  be  discussed.  The  Council  will  hear 
and  discuss  reports  from  Council 
Standing  Committees  (i.e..  Fishery 
Rights  of  Indigenous  People, 
Ecosystems,  Enforcement,  Executive. 
Budget  and  Program,  Crustaceans, 
Bottomfish/Seamount  Groundfish,  and 
Pelagics). 

The  Council  will  also  discuss  and  take 
action,  as  appropriate,  on  the  following: 

Crustaceans 

1.  Status  of  Northwestern  Hawaiian 
Islands  lobster  fishery. 

2.  Status  of  Amendment  7  (limited 
entry  and  effort  reduction). 

Bottomfish 

1.  Status  of  State  of  Hawaii 
management  action  in  the  Main 
Hawaiian  Islands  (MHI). 

2.  Report  on  fishing  activity  in  the 
seamount  groundfish  fishery. 

Pelagics 

1. 1990  Annual  Report 

2.  Report  on  longline  permits,  logbook 
and  observer  data. 

3.  Moratorium  on  new  entry  in  the 
Hawaii  longline  fishery  (Amendment  4). 

a.  Report  on  limited  entry  program. 

b.  Report  on  permits  issued  and 
transferred. 

c.  Pelagic  Review  Board 
recommendations. 

d.  Status  of  logbook  data  collection 
program. 

4.  Longline  area  closures  in  Guam  and 
the  Main  Hawaiian  Islands  (Amendment 

5) 

a.  Status  of  Amendment  5  package. 

b.  Information  on  impact  of  closures. 

c.  Exemptions  to  closures. 

d.  Requests  for  modifications  of  MHI 
closures. 

5.  Including  tuna  in  the  FMP 
(Amendment  6). 

6.  Catch  and  effect  information  from 
all  user  groups. 


7.  Regue5t  for  Ika-shibi  iimiled  entry 
program. 


Other 


\ 


1.  Drift  gillnet  fishing — South  Pacific 
and  North  Pacific. 

2.  Vessel  Tracking  Program — system 
characteristics,  funding,  timeframe. 

3.  Tuna  and  biilfish  research  and 
management. 

4. 1992  Budget. 

5.  Election  of  Officers. 

6.  Other  Council  Business. 

The  Council  will  take  comments  irom 
the  public  during  its  meeting.  The  public 
may  also  comment  in  writing  to  the 
address  listed  below. 

For  more  information  contact  Kitty  M. 
Simonds.  Executive  Director,  1164 
Bishop  Street,  suite  1405,  Honolulu,  HI 
96813;  telephone:  (808)  526-0824. 

Dated:  Decetnt)er  3. 1991. 
David  S.  Crastin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
\V9.  Doc.  91-29356  Filed  12-6-91;  8:45  am) 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Issuance  of  Public  Display 
Permit  No.  757. 

On  August  20, 1991,  notice  was 
published  in  the  Federal  Register  (56  FR 
41335)  that  an  application  has  been  filed 
by  John  C.  Shedd  Aquarium  for  a  permit 
to  import  four  (4)  beluga  whales 
[Delphi napterus  leucas]  from  tidal  or 
estuarine  waters  of  the  western  Hudson 
Bay  in  the  \icinity  of  Churchill. 
Manitoba,  Canada. 

On  October  3. 1991.  notice  was 
published  in  the  Federal  Register  (56  FR 
50100)  that  a  public  hearing  would  be 
held  on  this  application  on  October  18, 
1991.  The  hearing  record  was  left  open 
for  receipt  of  written  comments  through 
October  28, 1991. 

Notice  is  hereby  given  that  on 
November  29, 1991,  and  as  authorized 
by  the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C.  1381- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  subject  to  certain  conditions 
set  forth  therein. 

Issuance  of  this  Permit  is  based  on  a 
finding  that  the  proposed  importation  is 
consistent  with  the  purposes  and 
policies  of  the  Marine  Mammal 
Protection  Act.  NMFS  has  determined 
that  the  John  G.  Shedd  Aquarium  will 
offer  an  acceptable  program  for 
educatio''  or  conservation  purposes.  The 


]GSA  will  be  open  to  the  public  on  a 
regularly  scheduled  basis  and  access  to 
the  facilities  will  not  be  limited  or 
restricted  other  than  by  the  charging  of 
an  admission  fee.  The  decision  by 
N'MFS  to  issue  the  Permit  was  based  on 
available  information,  present 
regulations  and  existing  policy.  A  more 
detailed  discussion  of  the  basis  for  this 
decision  is  available  upon  request  from 
NMFS. 

The  Permit  and  Permit  documents  are 
available  for  review,  by  appointment,  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
NOAA.  1335  East-West  Highway. 
SSMC«1.  room  7324,  Silver  Spring. 
Maryland  20910  (301/427-2289);  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester. 
Massachusetts  01930  (508/281-9200). 

The  administrative  record  associated 
with  the  issuance  of  the  Permit, 
including  written  comments,  the 
transcript  of  the  public  hearing,  and  an 
environmental  assessment  and  finding 
of  no  significant  impact  prepared  under 
the  applicable  provisions^of  the  National 
Environmental  Policy  Act.  are  available 
for  review,  by  appointment,  by 
interested  persons  in  the  Office  of 
Protected  Resources  at  the  address 
listed  above. 

Dated:  November  29. 1991. 
Nancy  Fostsr, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Sen,- ice. 

[PR  Doc.  91-29401  Filed  12-6-81;  8:45  amj 
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National  Telecommunications  and 

Information  Administration 

Spectrum  Planning  Advisory 
Committee,  Meeting 

agency:  National  Telerommunications 
and  Information  Administration, 
Commerce. 

action:  Notice  of  Meeting.  CITEL 
Subcommittee,  Spectnim  Planning 
Advisory  Committee. 

summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  ^,  notice  is 
hereby  given  that  the  CITEL    \ 
Subcommittee  of  the  Spectrum  ^ianning 
Advisory  Committee  (SPAC)  will  meet 
on  December  20. 1991  at  9:30  a.m.  in 
room  1605  at  the  United  States 
Department  of  Commerce.  Herbert  C. 
Hoover  Building.  14th  Street  and 
Constitution  Ave.,  NW.,  Washington. 


DC.  Entrance  to  the  building  is  at  14lh 
Street  and  Pennsylvania  Ave..  NW. 

The  CITEL  Subcommittee  previously 
drafted  the  U.S.  proposals  for  the  recent 
Sixth  Inter-American 
Telecommunications  Conference 
(CITEL-VI).  The  agenda  of  the 
Subcommittee  meeting  will  include  a 
review  of  the  decisions  taken  at  the 
CITEL  VI  Conference,  a  review  of  the 
Terms  of  Reference  for  the 
Subcommittee,  a  discussion  of  CTTEL 
activities,  and  preparations  for  the 
Americas'  Development  Conference. 

The  meeting  is  open  for  public 
observation.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  public.  More 
extensive  questions  or  comments  should 
be  submitted  in  writing  before 
December  17, 1991.  Other  public 
statements  regarding  Subcommittee 
affairs  may  be  submitted  at  any  time 
before  or  after  the  meeting. 
Approximately  20  seats  will  be 
available  for  the  public  on  a  first-come, 
first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquires  may  be  addressed  to  the 
Convener  SPAC/CTTEL  Subcommittee. 
Mr.  William  M.  Moran,  National 
Telecommunications  and  Information 
Administration,  room  4716,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  2Q23a  telephone  202- 
377-1866. 

Dated:  December  4. 1991. 
W.  Russell  Slye, 

Executive  Secretary,  Spectrum  Planning 

Advisory  Committee,  National 

Telecommunications  and  Information 

Administration. 

(FR  Doc.  91-29353  Filed  12-6-91;  8:45  am| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  India 

December  3, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jennifer  Tallarico,  International  Trade 
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Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION*. 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  641  is 
being  increased  for  special  shift, 
reducing  the  limit  for  Category  341  to 
account  for  the  increase.  As  a  result,  the 
limit  for  Category  641.  which  is  currently 
filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  51144.  published  on  December 
12. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  implementation  of  Textile 
Agreements 
December  3, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  7. 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  twelve-month  period 
which  began  on  January  1, 1991  and  extends 
through  December  31, 1991. 

Effective  on  December  11, 1991.  you  are 
directed  to  amend  further  the  directive  dated 
December  7, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
Stales  and  India: 


Category 


Level  in  Group  I 
341 ~. 


Subleval  in  Group  11 
641 


Adjusted  twe(v«-montti 


3.007.699  dozen  ot  tttvdh 
not  more  ttwn 

1,680,668   dozen   ttiall 
be  in  Category  341-Y  •. 

1,070,651  dozea 


Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990). 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  D.»c.  91-29340  Filed  12-6-91;  8:45  am) 
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'  The  limits  have  not  t>een  edjusted  to  account  for 
any  imports  exported  after  December  31.  1990. 

*  Category  341-Y:  only  HTS  numbers 
6204.22loiBO.  6206.30  3010  and  6206.30.3030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I,  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  91-29339  Filed  12-&-91:  8:45  amj 
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Discontinuation  of  the  Administrative 
Arrangement  with  the  Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI) 

December  3, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice, 


FOR  further  information  CONTACT 

Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

supplementary  information: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  purpose  of  this  notice  is  to  advise 
the  public  that  the  administrative 
arrangement  between  the  United  States 
Government  and  the  Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI) 
concerning  sweaters  assembled  in  the 
CNMI  is  being  discontinued. 

Cotton,  wool  and  man-made  fiber 
sweaters  in  Categories  345.  445. 446.  645 
and  646  which  are  exported  from  the 
CNMI  on  and  after  November  1. 1991 
shall  require  an  appropriate  visa  or 
export  license  and  shall  be  charged  to 
any  existing  quota  of  the  country  of 
origin. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Extension  of  Approval  of 
Information  Collection 
Requirements— Electrically  Operated 
Toys  and  Children's  Articles 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


summary:  In  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S,C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  December  31. 1994.  of 
information  collection  requirements  set 
forth  in  16  CFR  1505.4(a)(3)  applicable  to 
manufacturers  and  importers  of 
electrically  operated  toys  and  children's 
articles.  That  rule  requires 
manufacturers  and  importers  of  certain 
electrically  operated  toys  and  children's 
articles  to  develop  and  maintain  a 
quality  assurance  program.  The  rule  also 
requires  those  firms  to  maintain  records 
for  three  years  containing  information 
about  sales  and  distribution  of  products 
subject  to  the  rule,  material  and 
production  specifications,  the 
characteristics  of  the  quality  assurance 
program,  and  the  results  of  all 
inspections  and  tests  conducted. 

The  purposes  of  these  recordkeeping 
requirements  are  to  reduce  risks  of 
injury  to  children  from  electrocution, 
electric  shock,  electrical  bums,  and 
thermal  bums  associated  with 
electrically  operated  toys  and  children's 
articles,  and  to  assist  the  Commission  in 
determining  the  extent  to  which 
manufacturers  and  importers  are 
complying  with  requirements  for  those 
products  set  forth  in  16  CFR  part  1505. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  D.C. 
20207 

Title  of  information  collection: 
Requirements  for  Electrically  Operated 
Toys  and  Other  Electrically  Operated 
Articles  Intended  for  Use  by  Children. 
16  CFR  1505.4(a)(3). 
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Type  of  request:  Extension  of 
approval. 

Frequency  of  collection: 
Recordkeeping. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
electrically  operated  toys  and  children's 
articles. 

Estimated  number  of  respondents:  40. 

Estimated  average  number  of  hours 
per  respondent:  40  per  year  for 
recordkeeping;  160  per  year  for  testing. 

Estimated  number  of  hours  for  all 
respondents:  8,000  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Elizabeth  Barker,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
492-6416;  after  December  16, 1991,  (301) 
504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  December  3. 1991. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 
|FR  Doc.  91-29392  Filed  12-6-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  92-483).  and  in 
accordance  with  41  CFR  part  101-6.  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  scope  of 
the  Secretary  of  Energy  Advisory  Board 
(SEAB)  Task  Force  on  Economic 
Modeling  Related  to  Energy  has  been 
expanded  to  include  economic  analysis, 
and  therefore  has  been  renamed  the 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy. 

The  Task  Force  will  advise  the 
Secretary  of  Energy  on  three  broad 
areas  concerning  economic  analysis  and 
modeling  related  to  energy:  (1)  Review 
the  economic  information  requirements 
of  the  Department's  missions  and 
develop  criteria  that  can  be  used  to  set 
an  economic  research,  analysis,  and 


modeling  agenda;  (2)  examine  the 
Department's  near-term  policy  agenda 
and  recommend  priorities  for  ongoing 
economic  research,  analysis,  and 
modeling;  and  (3)  examine  the 
Department's  longer-term  policy  agenda 
and  recommend  priorities  as  the 
Department  develops  new  data, 
economic  tools  of  analysis,  and  models 
that  would  both  meet  the  Department's 
needs  and  assist  other  Federal  agencies 
and  departments  that  pursue  common 
and  overlapping  issues  of  policy.  As  a 
result  of  this  expanded  scope,  the  name 
of  the  task  force  will  be  changed  to  the 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy. 

The  membership  of  the  Task  Force 
includes  10  individuals,  selected  on  the 
basis  of  their  professional  experience 
and  competence  in  areas  related  to 
economic  analysis  and  modeling. 
Particular  attention  was  also  paid  to 
obtaining  a  balance  of  interests,  points 
of  view,  and  geography. 

The  expansion  in  scope  of  the  SEAB 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy  has  been 
determined  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Task 
Force  operates  in  accordance  with  the 
provisions  of  FACA,  the  Department  of 
Energy  Organization  Act,  the  GSA  Final 
Rule  on  Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Frederica  Cravens  (202/586-3282). 

Issued  in  Washington,  DC  on  November  29, 
1991. 

Howard  H.  Raiken. 

Advisory  Committee  Management  Officer 
|FR  Doc.  91-29395  Filed  12-6-91;  8:45  am) 
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Secretary  of  Energy  Advisory  Board 
Task  Force  on  the  DOE  National 
Laboratories;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  92^»63),  and  in 
accordance  with  41  CFR  part  101-6.  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  (SEAB)  Task 
Force  on  the  Department  of  Energy 
(DOE)  National  Laboratories  has  been 
renewed  for  an  additional  year  until 
October  31. 1992. 

The  Task  Force  will  provide  advice  to 
the  Secretary  of  Energy  on  the  research. 


development,  energy,  and  national 
defense  responsibilities,  activities,  and 
operations  of  the  DOE's  National 
Laboratories  and  the  Department's 
management  of  those  laboratories.  It  is 
expected  to  complete  its  work  by 
September  30. 1992. 

The  membership  of  the  Task  Force 
includes  9  individuals,  selected  on  the 
basis  of  their  professional  experience 
and  competence  in  areas  related  to  the 
research,  development,  energy,  and 
national  defense  responsibilities  of  the 
Department.  Particular  attention  also 
was  paid  to  obtaining  a  balance  of 
interests,  points  of  view,  and  geography. 
The  extension  of  the  SEAB  Task  Force 
on  the  DOE  National  Laboratories  has 
been  determined  necessary  and  in  the 
public  interest  in  order  to  complete  its 
work  in  connection  with  duties  imposed 
upon  the  DOE  by  law.  The  Task  Force 
operates  in  accordance  with  the 
provisions  of  FACA.  the  DOE 
Organization  Act.  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Frederica  Cravens  (202/586-3282). 

Issued  in  Washington.  DC  on  November  29, 
1991. 

Howard  H.  Raiken. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-29396  Filed  12-6-91;  8:45  am) 

WLUNG  CODE  MSO-OI-M 

Secretary  of  Energy  Advisory  Board 
Task  Force  on  Radioactive  Waste 
Management;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  92-463).  and  in 
accordance  with  41  CFR  part  101-6,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA). 
notice  is  hereby  given  that  the  scope  of 
the  Secretary  of  Energy  Advisory  Board 
(SEAB)  Task  Force  on  Civilian 
Radioactive  Waste  Management  has 
been  expanded  to  include  defense  and 
civilian  radioactive  waste,  and  has  been 
renamed  the  Task  Force  on  Radioactive 
Waste  Management. 

The  Task  Force  will  advise  the 
Secretary  of  Energy  on  broad  strategic 
issues  related  to  civilian  and  defense 
radioactive  waste  management.  The 
membership  of  the  Task  Force  includes 
14  individuals,  selected  on  the  basis  of 
their  professional  experience  and 
competence  in  areas  related  to 
radioactive  waste  management. 
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Particular  attention  will  also  be  paid  to 
obtaining  a  balance  of  interests,  points 
of  view,  and  geography. 

The  expansion  in  scope  of  the  SEAB 
Task  Force  on  Radioactive  Waste 
Management  has  been  determined 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Task  Force  operates 
in  accordance  with  the  provisions  of 
FACA.  the  Department  of  Energy 
Organization  Act.  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Frederica  Cravens  (202/586-3282). 

Issued  in  Washington,  DC.  on  Noveniber 
29.  1991. 

Howard  H.  Raiken. 

Advisory  Committee  Management  Officer. 
(FR  Doc  91-29397  Filed  12-6-91;  8:45  am) 

BILUNG  CODE  MSmOt-M 


Federal  Energy  Regulatory 
Commission 

(Project  No.  1494-002  Oklahoma] 

Grand  River  Dam  Auttiorlty; 
Availability  of  Environmental 
Assessment 

December  3, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Pensacola  Hydroelectric 
Project  located  on  the  Grand  (Neosho) 
River  in  Mayes  County,  near  the  towns 
of  Langley  and  Disney,  Oklahoma,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  existing 
project.  In  the  EA.  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  existing  project,  with  appropriate 
enhancement  measures,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 


at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Liflwood  A.  Watson.  Jr.. 

Acting  Secretary. 

(FR  Doc.  91-29375  Filed  12-6-Bl:  8:45  am) 

BHJJNO  COM  •717-41-H 


[ProlMtNa  1390-0011 

Southern  California  Edison;  Notice  of 
AvaiiatMlity  of  Environmental 
Assessment 

December  3. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new.  minor  license  for 
the  Lundy  Hydroelectric  Project  located 
on  Mill  Creek  in  Mono  County  near  Lee 
Vining.  CA.  and  has  prepared  a  Draft 
Environmental  Assessment  (EA)  for  the 
project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  and  at  the  local 
offices  of  the  Forest  Service  and  Bureau 
of  Land  Management  in  Bishop.  CA. 

Comments  should  be  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  Please  affix 
Project  No.  1390-001  to  all  comments. 
For  further  information,  please  contact 
Tom  Camp,  Environmental  Assessment 
Coordinator,  at  (202)  219-2832. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  91-29384  Filed  12-6-91.  8:45  am] 
MLUNQ  CODE  tTIT-OI-M 


(Project  No.  10497-001  Ofcfatwma) 

Tulsa  Metropolitan  Utility  Authority, 
City  of  Tulsa,  OK;  Availability  of 
Environmental  Assessment 

December  3, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  from  licensing 
for  the  proposed  Lake  Eucha  Dam 
Hydropower  Project  located  on 
Spavinaw  Creek  in  Delaware  County, 
near  ]ay,  Oklahoma,  and  has  prepared 


an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA,  the 
Commissions  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  91-29374  Filed  12-6-91;  a45  am) 

BILLING  COOC  ITIT-OI-M 


(Docket  Not.  JD91-1011OT  and  GP92-1- 
000  Oktahoma-101 

Oklahoma  Corporation  Commission; 
Amended  NGPA  Determination 

December  3, 1991. 

Take  notice  that  on  November  29, 
1991.  the  Oklahoma  Corporation 
Commission  (OCC)  amended  its  notice 
of  determination  that  was  filed  in  the 
above-referenced  proceeding  on 
September  30. 1991,  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations.  The  September  30, 1991 
notice  determined  that  the  Cherokee 
Group,  located  in  portions  of  Beckham. 
Blaine,  Caddo,  Custer.  Dewey,  Roger 
Mills,  and  Washita  Counties,  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

The  amended  notice  of  determination 
reduces  the  geographical  area 
recommended  for  tight  forination 
designation.  The  amended  notice  covers 
only  the  following  areas: 

Beckham  County— All  of  T11N-R21W 
and  T11N-R22W. 

Beckham  and  Roger  Mills  Counties- 
All  of  T11N-R23W,  T11N-R24W.  T12N- 
R21W  and  T12N-R22W;  and  Sections  1, 
2,  3, 10  through  15,  22  through  27.  34,  35 
and  36  in  T11N-R25W. 

Custer  County— All  of  T12N-R20W. 
T13N-R19W,  T13N-R20W.  T14N-R19W. 
T14N-R20W  T15N-R19W  and  'n5N- 
R20W;  and  Sections  1  through  12, 16 
through  21,  and  25  through  36  in  T12N- 
R19W. 

Roger  Mills  County— All  of  T12N- 
R23W,  T12N-R24W,  T13N-R21W,  "nsN- 
R22W,  T13N-R23W  T13N-R24W  T14N- 
R21W:  T14N-R22W,  T14N-R23W.  T14N- 
R24W.  Sections  1.  2.  3. 10  through  15,  22 
through  27.  34.  35  and  36  in  T12N-R25W. 
T13N-R25W.  and  T14N-R25W;  Sections    ( 
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an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
re\'iew  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-29374  Filed  12-6-91.  ft45  am) 

MLUNG  COOE  S717-01-M 


[Docket  No*.  JO91-101 10T  and  GP92-1- 
OOOOklahoma-IOl 

Oklahoma  Corporation  Commission; 
Amended  NGPA  Determination 

Decembers.  1991. 

Take  notice  that  on  November  29. 
1991,  the  Oklahoma  Corporation 
Commission  (OCC)  amended  its  notice 
of  determination  that  was  filed  in  the 
above-referenced  proceeding  on 
September  30. 1991,  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations.  The  September  30, 1991 
notice  determined  that  the  Cherokee 
Group,  located  in  portions  of  Beckham. 
Blaine,  Caddo.  Custer,  Dewey,  Roger 
Mills,  and  Washita  Counties,  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

The  amended  notice  of  determination 
reduces  the  geographical  area 
recommended  for  tight  formation 
designation.  The  amended  notice  covers 
only  the  following  areas: 

Beckham  County— All  of  T11N-R21W 
and  T11N-R22W. 

Beckham  and  Roger  Mills  Counties- 
All  of  T11N-R23W,  T11N-R24W,  T12N- 
R21W  and  T12N-R22W;  and  Sections  1, 
2.  3, 10  through  15,  22  through  27.  34.  35 
and  36  in  T11N-R25W. 

Custer  County— All  of  T12N-R20W, 
T13N-R19W.  T13N-R20W,  T14N-R19W. 
T14N-R20W  T15N-R19W  and  T15N- 
R20W:  and  Sections  1  througk  12, 16 
through  21,  and  25  through  36  in  T12N- 
R19W. 

Roger  Mills  County— All  of  T12N- 
R23W.  T12N-R24W,  T13N-R21W,  T13N- 
R22W,  T13N-R23W  T13N-R24W  T14N- 
R21W;  T14N-R22W,  T14N-R23W.  T14N- 
R24W,  Sections  1,  2,  3. 10  through  15,  22 
through  27,  34.  35  and  36  in  T12N^25W, 
T13N-R25W.  and  T14N-R25W:  Sections    ( 


1.  2. 11. 12. 13. 14,  and  19  through  36  in 
T15N-R21W;  Sections  7  and  14  through 
36  in  T15N-R22W;  Sections  7  through  36 
in  T15N-R23W  and  T15N-R24W:  and 
Sections  10  through  15,  22  through  27.  34. 
35  and  36  in  T15N-R25W. 

Washita  County— All  of  T9N-R19W. 
T9N-R20W,  T10N-R19W.  T10N-R20W. 
T11N-R19W  and  T11N-R20W. 

The  amended  notice  of  determination 
is  available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFT^  §  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  Persons  objecting  to  the  amended 
determination  may  file  a  protest  within  7 
days  after  the  date  this  notice  is  issued 
by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  91-29376  Filed  12-6-91;  8:45  am) 

MLUNO  COOe  •717-01-M 


[Docket  No.  IN86-6-0M] 

Columbia  Gas  Transmission  Corp. 
Report  of  Refund  Recoupment 

December  3. 1991. 

Take  notice  that  on  August  21. 1991. 
Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  report 
showing  a  recoupment  of  refunds 
previously  made  of  $561,114.00  in    - 
principal  plus  $140,481.89  in  interest. 
The  recoupment  is  based  upon  a  May  1. 
1990  U.S.  Court  of  Appeals  ruling  in 
Columbia  v  FERC,  899  F.2d  426  (5th  Cir. 
1990)  that  Columbia  should  not  have 
been  ordered  to  make  refunds  based 
upon  customer  purchasers  during  the 
period  March  1. 1982  through  December 
31, 1982.  Columbia  states  that  it 
computed  the  amount  of  refunds  which 
it  is  entitled  to  recoup  based  upon 
wholesale  customer  purchasers  during 
the  period  March  1, 1982  through 
December  31, 1982,  and  included  such 
amounts  on  the  November  1990 
wholesale  customer  invoices. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1989)).  All  such  protests  should  be  filed 
on  or  before  December  10, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-29379  Filed  12-8-91:  8:45  am] 

KLUNQ  COOC  •717-01-M 

(Docket  No.  TM92-2-S1-000] 

Great  Lakes  Gas  Transmission  Umlted 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1991. 

Take  notice  that  Great  L^kes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes")  on  November  22, 1991 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff 
proposed  to  be  effective  January  1, 1992: 

First  Revised  Volume  No.  1 
Eighth  Revised  Sheet  No.  57(iv) 

Original  Volume  No.  3 

Fifth  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  3 

Great  Lakes  states  that  the  above 
tariff  sheets  were  filed  to  reflect  a  GRI 
Charge  Adjustment  of  1.51<  per  Mcf 
consistent  with  the  Commission's  Order 
of  October  1. 1991  in  Docket  No.  RP91- 
170-000,  et  al.  ( 'Opinion  No.  365") 
approving  the  Gas  Research  Institute's 
1992  Research  and  Development 
Program 

Great  Lakes  requested  that  the  above 
tariff  sheets  become  effective  January  1, 
1992  to  coincide  with  the  effective  date 
of  the  new  GRI  funding  unit  rate 
approved  per  the  Commission's  Order  in 
the  aforementioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  10, 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Cogies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  [r.. 
Acting  Secretary. 
[FR  Doc.  91-29382  Filed  12-6-91:  8:45  am] 

BtLUNQ  COOC  •717-et-ll 


Docket  No.  RP91-143-007  RP91-231-002 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

December  3, 1991. 

Take  notice  that  on  November  22, 
1991  Great  Lakes  Gas  Transmission 
Limited  Partnership  ("Great  Lakes") 
tendered  for  filing  Fourth  Sub  Fourth 
Revised  Sheet  No.  2  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  3,  to  be 
effective  November  1, 1991. 

Great  Lakes  states  that  this  tariff 
sheet  was  filed  to  correct  errors 
contained  on  a  tariff  sheet  previously 
filed  on  November  15, 1991. 

Copies  of  this  filing  were  served  on  all 
of  Great  Lakes'  customers  and  the 
Public  Service  Commissions  of 
Minnesota,  Michigan  and  Wisconsin. 

Great  Lakes  requested  that  the 
Commission  grant  the  necessary 
waivers  to  permit  the  tariff  sheet  to 
become  effective  November  1. 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  aftd  procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  10, 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  91-29383  Filed  12-6-91;  8:45  am) 

BtLUNQ  COOe  S717-01-M 


(Docket  No.  Tin2-2-53-000] 

K  N  Energy,  Inc.,  Proposed  Changes  In 
FERC  Gas  Tariff 

December  3, 1991. 

Take  notice  that  K  N  Energy,  Inc. 
("K  N")  on  November  26, 1991,  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff,  which  KN  states  will  adjust 
K  N's  commodity  rates  charged  its 
jurisdictional  customers  pursuant  to  the 
Gas  Research  Institute  charge 
adjustment  provision  (section  21)  of 
K  N's  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1-B,  effective  January  1, 
1992,  per  Opinion  No.  365  issi-ed  on 
October  1, 1991.  Copies  of  this  filing 
were  served  upon  the  company's 


^ 
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jurisdictional  customers,  and  interested 
public  bodies  according  to  KN. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc  91-29380  Filed  12-6-91;  8:45  am) 
BIUJNG  CODE  1717-01-11 


[Docket  No.  RP92-33-0001 

National  Fuel  Gas  Supply  Corp.; 
Petition  To  Waive  Tariff  Provision 

December  3. 1991. 

Take  notice  that  on  November  22, 
1991.  National  Fuel  Gas  Supply 
Corporation  ("National")  filed  a  Petition 
For  Waiver  of  a  provision  of  Rate 
Schedule  FT. 

The  proposed  effective  date  of  the 
waiver  is  January  1, 1992. 

National  requests  a  waiver  of  section 
3.2  of  Nationals  FT  Rate  Schedule  to  the 
extent  necessary  to  permit  National  to 
accept  a  letter  of  credit  or  alternative 
financial  assurances  acceptable  to 
National  from  Falcon  Seaboard  Gas 
Company  or  its  assignees  ("the 
Shipper")  in  an  amount  in  excess  of  cost 
of  performing  the  service  requested  by 
Shipper  for  a  three-month  period. 
National  states  that  the  limited  financial 
assurances  permitted  by  §  3.2  would  not 
secure  the  cost  of  facilities  National 
would  be  required  to  construct  to  serve 
the  Shipper,  and  that  the  Shipper  fully 
supports  the  instant  petition. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  382.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 19C1.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  Mrill  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  K.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  91-29370  Filed  12-6-91;  8:45  am] 

BMJJNG  COOC  nU-Ot-M 


(Docket  No.  CP88-312-009] 

Natural  Gas  Pipeline  Company  of 
America;  Sale  of  Natural  Gas 

December  2. 1991. 

Take  notice  that  on  October  30, 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  Lombard 
Street,  Lombard.  Illinois,  60148-5072, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Natural's 
Rate  Schedule  IS-1.  pursuant  to  the 
authorization  granted  by  order  in  Docket 
Nos.  CP88-312-00G  and  CP88-312-002, 
issued  December  20, 1988,  and  June  7, 
1989.  respectively  (45  FERC  ?  61,465  and 
47  FERC  \  61.334). 

(1)  Name  of  Buyer:  Utrade  Gas 
Company  (Utrade) 

(2)  Location  of  Buyer:  Houston.  Texas 

(3)  Affiliation  between  Natural  and 
Buyer:  Both  Natural  and  Utrade  are 
subsidiaries  of  MidCon  Corp 
(MidCon). 

(4)  Term  of  Sale:  December  1, 1991. 
through  January  1. 1992.  and  month  to 
month  thereafter. 

(5)  Estimated  Total  and  Maximum  Daily 

Quantities: 
Daily  Quantity:  200.000  MMBtu 
Estimated  Total:  3.100,000  MMBtu 

(6)  Maximum  sales  rate:  $3.12  per 

MMBtu 
Minimum  sales  rate:  $2.37  per  MMBtu 
Rate  to  be  charged  diu-ing  billing 

period:  $2.69  per  MMBtu 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  orders 
of  December  20, 1988  and  June  7, 1989.  If 
no  protest  is  filed  within  that  time  or  the 
Commission  denies  the  protest,  the 
proposed  sale  may  continue  until  the 
underlying  contract  expires.  If  a  protest 
is  filed.  Natural  may  sell  gas  for  120 
days  from  the  date  of  commencement  of 


service  or  until  a  termination  order  is 

issued,  whichever  is  earlier. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-29310  Filed  11-6-91;  8:45  am) 

BILUNG  CODE  e717-01-ll 


IDocket  No.  RP91-224-001) 

Norttiem  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Decemt)er3. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  November 
22. 1991.  tendered  for  filing  to  become 
part  of  Northerns  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheets: 
Sixth  Revised  Sheet  No.  52C.9 
Third  Revised  Sheet  No.  52E.2 
Original  Sheet  No.  52E.2a 
Third  Revised  Sheet  No.  52E.6 
Original  Sheet  No.  52E.6a 
Fifth  Revised  Sheet  No.  52F.11 
Ninth  Revised  Sheet  No.  59 
Eighth  Revised  Sheet  No.  59A. 

Northern  states  that  such  tariff  sheets, 
with  a  proposed  effective  date  of 
October  25. 1991,  are  being  submitted  in 
compliance  with  the  Commission's 
October  24. 1991  Order  in  Docket  No. 
RP91-224-000.  which  modifies  the  tariff 
to  provide  for  temporary  interruption 
procedures  which  Northern  will  follow 
in  order  to  preserve  the  operational 
integrity  of  its  system  in  the  event  of 
underdeliveries  of  nominated  quantities 
of  natural  gas  by  Shippers  on  Northern's 
System. 

Northern  further  states  that  copies  of 
the  fihng  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  10. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  91-29381  Filed  12-6-91:  8:45  am) 

BILUNQ  COOC  (TIT-OI-M 


December  9.  1991  /  Notices 


service  or  until  a  termination  order  is 
issued,  whichever  is  eariier. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-29310  Filed  11-6-91:  8:45  am) 

BILUNO  CODE  6717-«1-M 


(Docket  No.  RP91-224-O01 ) 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Decembers.  1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  November 
22, 1991,  tendered  for  fding  to  become 
part  of  Northerns  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 
Sixth  Revised  Sheet  No.  52C.9 
Third  Revised  Sheet  No.  52E.2 
Original  Sheet  No.  52E.2a 
Third  Revised  Sheet  No.  52E.6 
Original  Sheet  No.  52E.6a 
Fifth  Revised  Sheet  No.  52F.11 
Ninth  Revised  Sheet  No.  59 
Eighth  Revised  Sheet  No.  59A. 

Northern  states  that  such  tariff  sheets, 
with  a  proposed  effective  date  of 
October  25, 1991,  are  being  submitted  in 
compliance  with  the  Commission's 
October  24. 1991  Order  in  Docket  No. 
RP91-224-000,  which  modifies  the  tariff 
to  provide  for  temporary  interruption 
procedures  which  Northern  will  follow 
in  order  to  preserve  the  operational 
integrity  of  its  system  in  the  event  of 
underdeliveries  of  nominated  quantities 
of  natural  gas  by  Shippers  on  Northern's 
System. 

Northern  further  states  that  copies  of 
the  fihng  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  10, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  91-29381  Filed  12-6-01:  8:45  am| 

MLUNO  COOE  1717-01-M 
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{Docket  No.  TM92-2-28-0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1991. 

Take  notice  that  on  November  22, 
1991  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filmg 
the  following  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  and  FERC 
Gas  Tariff,  Original  Volume  No; 

FERC  Gas  Tariff,  Original  Volume  No.  1 

3rd  /  Eighty-Eighth  Revised  Sheet  No.  3-A 
3rd  /  Second  Revised  Sheet  No.  3-A.l 
3rd  /  Sixty-Fifth  Revised  Sheet  No.  3-B 
3rd  /  Twelfth  Revised  Sheet  No.  3-B.l 
2nd  /  Fourteenth  Revised  Sheet  No.  3-F 
2nd  /  Ninth  Revised  Sheet  No.  3-G 
\&i  I  Seventh  Revised  Sheet  No.  3-H 
l8t  /  Seventh  Revised  Sheet  No.  *-I 

FERC  Gas  Tariff,  Original  Volume  No.  2 

2nd  /  Fifteenth  Revised  Sheet  No.  2731 
2nd  /  Thirteenth  Revised  Sheet  No.  2827 
2nd  /  Thirteenth  Revised  Sheet  No.  28S0 
2nd  /  Eleventh  Revised  Sheet  No.  3010 

The  proposed  effective  date  of  these 
tariff  sheets  is  January  1. 1992. 

Panhandle  states  that  such  filing 
reflects  a  rate  adjustment  pursuant  to 
Opinion  No.  385  issued  October  1, 1991 
in  Docket  No.  RP91-170,  et  al.  Ordering 
Paragraph  (B)  if  that  Opinion  provides 
that  jurisdictional  members  of  Gas 
Research  Institute  (GRI),  such  as 
Panhandle,  may  file  a  general  R&D  cost 
adjustment  to  be  effective  January  1. 
1992.  This  adjustment  will  permit  the 
collection  of  1.47  cents  per  Dt  of 
Program  Funding  Services  for  payment 
to  GRI. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
customers  subject  to  the  tariff  sheets 
and  appiicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be. 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Liawood  A.  Watson.  |r., 

.4  cting  Secretary. 

(FR  Doc.  91-29377  Filed  12-6-91;  8:45  am] 

BILUNO  COOE  STU^I-M 

[Docket  No.  RP92-35-000) 

South  Georgia  Natural  Gas  C04 
Proposed  Changes  to  FERC  Gas  Tariff 

December  3, 1991. 

Take  notice  that  on  November  25. 
1991,  South  Georgia  Natural  Gas 
Company  ("South  Georgia")  tendered 
for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tarift  First  Revised  Volume 
No.  1,  to  be  effective  November  3. 1991: 

Third  Revised  Sheet  No.  42K 
Third  Revised  Sheet  No.  42W 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  update  its  "on  behalf 
of  certification  requirements  for  section 
311  transportation  in  order  to  comply 
with  Order  No.  537  and  i  284.102(e)  of 
the  Commission's  Regulations.  South 
Georgia  has  requested  a  waiver  of  the 
Commission's  Regulations  in  order  to 
make  these  sheets  effective  November  3, 
1991,  the  effective  date  of  Order  No.  537. 

South  Georgia  states  that  copies  of  the 
filing  will  be  ser\'ed  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N'E..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commis.^ion  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
to  public  inspection. 
linwood  A.  Watson,  |r.. 
Acting  Secretary. 
|FR  Doc.  91-29371  Filed  12-6-91:  8:45  am) 

BILUNO  COOC  •717-01-M 


(Docket  No.  TQ92-3-S-0001 

South  Georgia  Natural  Gas  Ca; 
Proposed  Charfges  to  FERC  Gas  Tariff 

Decemtier  3. 1991. 

Take  notice  that  on  November  25, 
1991,  South  Georgia  Natural  Gas 
Company  (South  Georgia]  tendered  for 


filing  Seventy-Ninth  Revised  Sheet  No.  4 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  South  Georgia  states  the 
filing  is  pursuant  to  the  Purchased  Gas 
Cost  Adjustments  (PGA)  provision  set 
out  in  Section  14  of  South  Georgia's 
FERC  Gas  Tariff  and  represents  an  out- 
of-cycle  PGA  rate  adjustment  with  a 
proposed  effective  date  of  December  1. 
1991. 

South  Georgia  states  that  Seventy- 
Ninth  Revised  Sheet  No.  4  refiects  a 
revised  Current  Adjustment  computed  in 
accordance  with  S  154.305(c)  of  the 
Commission's  Regulations,  and  reflects 
an  increase  in  jurisdictional  revenues  of 
approximately  $153,000  which  is 
attributable  to  an  increase  in  the 
commodity  component  of  $.16  per 
MMBtu  from  South  Georgia's  oul-of- 
cycle  PGA  filing  which  was  submitted 
on  October  11, 1991,  in  Docket  No. 
TQ92-2-8-000. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  purchasers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  91-29373  Filed  12-6-81:  8;45  am) 
BiujNO  cooe  t7n-*%-m 


I  Docket  No.  RP92-3ft'000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

December  3, 1991. 

Take  notice  that  on  November  25, 
1991,  Southern  Natural  Gas  Company 
("Southern")  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1.  to  be 
effective  November  3, 1991: 

Fourth  Revised  Sheet  No.  531.40 
Fourth  Revised  Sheet  No.  531.56 
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Southern  states  that  the  purpose  of 
this  fihng  is  to  update  its  "on  behalf  of 
certification  requirements  for  section 
311  transportation  in  order  to  comply 
with  Order  No.  537  and  S  284.102(e)  of 
the  Commission's  Regulations.  Southern 
has  requested  a  waiver  of  the 
Commission's  Regulations  in  order  to 
make  these  sheets  effective  November  3, 
1991.  the  effective  date  of  Order  No.  537. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
linwood  A.  Watson,  |r. 
Acting  Secretary. 
[FR  Doc.  91-29372  Filed  12-8-91:  8:45  am) 

MLUNQ  CODE  •ri7-01-« 


[Docket  No.  GT92-6-000) 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

December  3. 1991. 

Take  notice  that  on  November  25, 
1991,  Southern  Natural  Gas  Company 
("Southern")  tendered  for  fiHng  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  November  1. 1991: 


Fourteenth 
Fourteenth 
Fourteenth 
Fourteenth 
Fourteenth 
Twelfth  Re 
Tenth  Revi 


Revised  Sheet  No.  54 
Revised  Sheet  No.  55 
Revised  Sheet  No.  56 
Revised  Sheet  No.  57 
Revised  Sheet  No.  58 
vised  Sheet  No.  59 
sed  Sheet  No.  60 


Southern  states  that  the  purpose  of 
this  filing  is  to  update  its  Index  of 
Purchasers  to  reflect  changes  in  firm 
contract  quantities  primarily  as  a  result 
of  conversions  to  firm  transportation. 
Southern  has  requested  a  waiver  of  the 
Commission's  Regulations  in  order  to 
make  these  sheets  effective  November  1, 
1991. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its 


jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc.  91-29369  Filed  12-6-91;  8:45  am) 

MIXING  CODE  (717-01^ 


(Docket  No.  CI92-1 1-000]     /^ 

Tenaska  Gas  Co.;  Application  for  a 
Blanket  Certificate  With  Pregranted 
Abandonnrtent 

December  2, 1991. 

Take  notice  that  on  November  21. 
1991.  Tenaska  Gas  Co.  (Tenaska)  of  407 
North  117th  Street,  Omaha,  Nebraska 
68154,  filed  an  application  pursuant  to 
Sections  4  and  7  of  the  Natural  Gas  Act 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment.  Tenaska  seeks 
authorization  to  make  sales  for  resale  in 
interstate  commerce  without  rate 
restriction  of  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction, 
including  imported  gas  and  liquefied 
natural  gas,  gas  purchased  under  any 
existing  or  subsequently  approved 
pipeline  blanket  certificate  authorizing 
interruptible  sales  for  resale  of  surplus 
system  supply  (ISS  gas),  and  gas 
purchased  from  non-first  sellers 
including  intrastate  pipelines  and  local 
distribution  companies,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  23, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 


All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tenaska  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-29311  Filed  12-«-91:  8:45  amj 

WLUMQ  CODE  6717-01-11 


[Docket  Nos.  CP89-629-012  and  CP90-639- 
006] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Filing 

December  3, 1991. 

Take  notice  that  on  November  22, 
1991,  Tennessee  Gas  Pipeline  Company 
("Tennessee")  tendered  for  filing  six 
copies  of  the  following  tariff  sheets  to  be 
effective  on  December  1. 1991: 

Tluid  Revised  Volume  No.  1   . 

Third  Revised  Sheet  No.  30 
Third  Revised  Sheet  Nos.  157-160 
Third  Revised  Sheet  Nos.  161-219 
Third  Revised  Sheet  Nos.  419-427 

Tennessee  states  that  it  is  filing  the 
enclosed  tariff  sheets  pursuant  to  the 
Commission's  orders  issued  on 
November  14. 1990  (Phase  I  Order)  and 
October  9, 1991  (Phase  II  Order)  in  the 
above-referenced  dockets,  in  order  to 
implement  Rate  Schedule  NET-LD  and 
transportation  service  to  four  shippers 
pursuant  to  that  rate  schedule  effective 
December  1. 1991. 

Copies  of  this  filing  are  available  for 
public  inspection  at  Tennessee's  offices 
during  regular  business  hours. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  10, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Wataoo.  (t.. 

Acting  Secretary. 

|FR  Doc  91-29378  Filed  12-6-01;  8:45  am] 

■UMQ  OOOE  CTir-oi-ai 

Office  of  Fossil  Enerf  y 

(ERA  Docket  Not.  S6-44-MG,«l  sL] 

(FE  Docket  No.'t  89-38-NG.  9e-e»-NG.  90- 
23-NGl 

Broolclyn  Union  Gas  Company,  et  aU 
Orders  Granting  Long-Term 
Authorizations  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 

ACTION:  Notice  of  final  orders  granting 
long-term  authorizaton  to  import  natural 
gas  from  Canada. 

SUMMAMV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  Hnal 
orders  granting  authorization  to  import 
Canadian  natural  gas  to  Brooklyn  Union 
Gas  Company,  et  a  I.  (ERA  Dodcet  Nos. 
86-44-NG,  et  o/.),  Boston  Gas  Company 
(FE  Docket  No.  89-38-NG).  New 
England  Power  Company  (FE  Docket 
No.  90-09-NG).  and  Granite  State  Gas 
Transmission,  Inc.  (FE  Docket  No.  90- 
23-NG).  All  of  the  imports  authorized 
are  part  of  the  proposed  Iroquois/ 
Tennessee  Phase  II  (Phase  II)  Pipeline 
Project  to  import  natural  gas  to  the  U.S. 
Northeast.  The  orders  were  issued  upon 
completion  of  FE's  and  DOE's  review 
and  adoption  of  an  Environmental 
Analysis  completed  by  the  Federal 
Energy  Regulatory  Commission  (under 
section  7  of  the  Natural  Gas  Act)  for  the 
Phase  II  pipeline  facilities. 

Copies  of  these  orders  are  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  November  27, 
1991. 
Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossii  Energy. 

[PR  Doc.  91-29398  Filed  12-8-91:  8:45  am) 

WLLING  COOC  MSO-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PubUc  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  3. 1991.  < 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  2l8t  Street  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814. 
OMB  Number  3060-0253. 
Title:  Part  68 — Connection  of  Telephone 
Equipment  to  the  Telephone  Network 
(§$  68.106.  68.108,  68.110). 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  Individuals  or  households, 
state  or  local  governments,  farms, 
federal  agencies  or  employees,  non- 
profit institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  57.540 
responses;  .057  hours  average  burden 
per  response;  3.^0  hours  total  annual 
burden. 
Needs  and  Uses:  Section  68.106  requires 
customers  connecting  terminal 
equipment  or  protective  circuitry  to 
the  telephone  network  to  provide, 
upon  request,  the  particular  line(s)  to 
which  such  connection  is  made,  the 
FCC  registration  number  and  ringer 
equivalence  numbers  necessary  to  the 
telephone  company.  The  customer 
may  be  subject  to  other  requirements 
depending  on  the  components  of  the 
system  being  connected  to  the 
network.  Section  68.106  requires 
telephone  companies  to  notify 
customers  of  possible  discontinuance 
of  service  when  customer's  equipment 
is  malfunctioning  and  to  inform  them 
of  their  right  to  file  a  complaint 
Section  68.110  requires  telephone 
companies  to  provide  technical 
information  concerning  interface 
parameters  not  specified  in  part  68 
and  to  notify  customers  of  changes  in 
telephone  company  facilities. 


equipment  operations  or  procedures 
where  such  changes  can  be 
reasonably  expected  to  render  any 
customer's  terminal  equipment 
inoompatibie  with  the  telephone 
company's  communication  facilities. 
The  purpose  of  the  program  is  fo 
prevent  harm  to  the  telephone 
network  with  customer-provided 
telephone  equipment  is  connected  to 
the  telephone  company  Imes  and 
assure  that  customers  wiTl  not 
overload  the  telephone  lines  with 
excessive  equipment  which  could 
degrade  service  to  the  customer  and 
to  others. 

Federal  Communicatknu  Commissioa. 

Deaaa  R.  Seatcy. 

Secretary. 

[PR  Doc.  91-29415  Filed  12-6-91;  8:45  am| 

MLUNQ  COOC  STia-OI-M 


[PR  Docket  No.  S1-270;  DA  91-14371 

Private  Land  Mobile  Radio  Services; 
Washington  Public  Safety  Plan 

AQENCr.  Federal  Communications 

Commission. 

action:  Notice. 

SUMMMRY:  The  Chief,  Private  Radio 

Bureau  and  the  Chief  Engineer  released 

this  Order  accepting  the  Put>lic  Safety 

Radio  Plan  for  Washington  (Region  43). 

As  a  result  of  accepting  the  Plan  for 

Region  43,  licensing  of  the  621-824/866- 

869  MHz  band  in  that  region  may  begin 

immediately. 

EFFECTIVE  DATE:  November  29, 1991. 

FOfI  FUftTHER  mFOmiATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau. 

Policy  and  Planning  Branch,  (202)  632- 

6497. 

SUPFLEMENTARV  INFORMIATION:  . 

In  the  matter  of  Washington  Public  Safety 
Plan. 
[PR  Docket  No.  91-270) 

Order 

Adopted:  Novemi>er  15. 1991. 
Released.  November  29. 1991. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer 

1.  On  August  21, 1991.  Region  43 
(Washington)  submitted  its  public  safety 
plan  to  the  Commission  for  review.  The 
plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Washington. 

2.  The  Washington  plan  was  placed 
on  Public  Notice  for  comments  on 
September  12, 1991.  56  FR  47213 
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(September  18, 1991).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  plan 
submitted  for  Washington  and  find  that 
it  conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in 
Washington. 

4.  Therefore,  we  accept  the 
Washington  Public  Safety  Radio  Plan. 
Furthermore,  licensing  of  the  821-824/ 
866-869  MHz  band  in  Washington  may 
commence  immediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

[FR  Doc  91-29350  Filed  12-6-91;  8:45  am] 

MLUNG  CODE  <717-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Tampa  Port 
Authority,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement{s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916.  and  section  5  of 
the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.7  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below 

Agreement  No.:  224-002810-007. 

7///e.- Tampa  Port  Authority/ 
Harborside  Refrigerated  Services,  Inc. 

Parties: 

Tampa  Port  Authority 

Harborside  Refrigerated  Services,  Inc. 


Filing  Party:  H.E.  Welch,  Registered 
Practitioner,  Tampa  Port  Authority. 
George  B.  Howell  Maritime  Center.  P.O. 
Box  2192,  811  Wynkoop  Road,  Tampa. 
Florida  33601. 

Synopsis:  The  Agreement,  filed 
November  26. 1991,  provides  for  a 
change  in  payment  schedule.  The  date 
for  reimbursement  of  monies  due  for  the 
final  payment  of  $40,505.11  is  changed 
from  October  31. 1991  to  50  percent 
during  the  week  of  November  29, 1991 
and  the  balance  the  week  of  December 
13, 1991. 
Agreement  No.:  224-003079-012. 
Title:  Tampa  Port  Authority/Eller  and 
Company,  Inc. 
Parties: 

Tampa  Port  Authority 
Eller  and  Company.  Inc. 
Filing  Party:  H.E.  Welch,  Registered 
Practitioner,  Tampa  Port  Authority, 
George  B.  Howell  Maritime  Center.  P.O. 
Box  2192,  811  Wynkoop  Road.  Tampa. 
Florida  33601. 

Synopsis:  The  Agreement,  filed 
November  26, 1991,  provides  for  a 
change  in  payment  schedule.  The  date 
for  reimbursement  of  monies  due  for  the 
final  payment  of  $54,547.53  is  changed 
from  October  31, 1991  to  50  percent 
during  the  week  of  November  29, 1991 
and  the  balance  the  week  of  December 
13, 1991. 

Agreement  No.:  003-010071-016. 

Title:  The  Cruise  Lines  International 
Association  Agreement. 

Parties: 

Admiral  Cruises 

American  Hawaii  Cruises 

Carnival  Cruise  Lines 

Chandris  Cruises 

Clipper  Cruise  Line 

Club  Med  Sales,  Inc. 

Commodore  Cruise  Line.  Ltd. 

Costa  Cruises 

Crown  Cruise  Line 

Crystal  Cruises 

Cunard  Line.  Ltd. 

Delta  Queen  Steamboat  Co. 

Diamond  Cruise 

Dlophin  Cruise  Line 

Dolphin  Hellas  Cruises 

Epirotiki  Lines,  Inc.  * 

Holland  America  Line 

Norwegian  Cruise  Line 

Ocean  Cruise  Lines,  Inc. 

Oceanic  Cruises 

Paquet  French  Cruises 

Premier  Cruise  Lines 

Princess  Cruises 

Regency  Cruises 

Renaissance  Cruises,  Inc. 

Royal  Caribbean  Cruise  Line,  Inc. 

Royal  Cruise  Line 

Royal  Viking  Line 

Seaboum  Cruise  Line 

Seawind  Cruise  Line 


Seven  Seas  Cruise  Line,  Ltd. 

Sun  Line  Cruises 

Windstar  Sail  Cruises 

World  Explorer  Cruises. 

Filing  Party:  Edward  Schmeltzer, 
Esquire,  Schmeltzer,  Aptaker  &  Shepard. 
P.C,  2600  Virginia  Avenue,  NW.,  suite 
1000,  Washington.  DC  20037-1905. 

Synopsis:  The  proposed  amendment 
would  restate  and  amend  the  Agreement 
with  regard  to  membership 
requirements,  fees  and  other 
administrative  matters. 

Dated:  December  3. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
losepfa  C.  Polking. 
Secretary. 
[FR  Doc  91-29319  Filed  12-6-91;  8:45  am) 

BtLUNQ  COOC  6730-01-M 


Agreement(s)  Filed;  Jacksonville  Port 
Authority,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreeement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200576-001. 

Title:  Agreement  and  Lease, 
Associated  Container  Transportation 
(Australia]  Ltd. 

Parties: 

Jacksonville  Port  Authority 

Associated  Container  Transportation 
(Australia)  Ltd. 

Synopsis:  This  amendment  to  the 
Agreement,  filed  November  26, 1991, 
changes  the  name  of  Associated 
Container  Transportation  (Australia) 
Limited  to  Blue  Star  PACE. 

Agreement  No.:  224-200595. 

Title:  Tampa  Port  Authority/Apollo 
Stevedoring  Company,  Inc. 

Parties: 

Tampa  Port  Authority 

Apollo  Stevedoring  Company.  Inc. 
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Seven  Seas  Cruise  Line,  Ltd. 

Sun  Line  Cruises 

Windstar  Sail  Cruises 

World  Explorer  Cruises. 

Filing  Party:  Edward  Schmeltzer, 
Esquire,  Schmeltzer,  Aptaker  &  Shepard. 
P.C,  2600  Virginia  Avenue,  NW.,  suite 
1000,  Washington,  DC  20037-1905. 

Synopsis:  The  proposed  amendment 
would  restate  and  amend  the  Agreement 
with  regard  to  membership 
requirements,  fees  and  other 
administrative  matters. 

Dated:  December  3. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc  91-29319  Filed  12-6-91:  8:45  am| 
MLUNQ  cooc  (rao-oi-M 


Agreement(s)  Filed;  Jacksonville  Port 
Authority,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreeement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200576-001. 

Title:  Agreement  and  Lease, 
Associated  Container  Transportation 
(Australia)  Ltd. 

Parties: 

Jacksonville  Port  Authority 

Associated  Container  Transportation 
(Australia]  Ltd. 

Synopsis:  This  amendment  to  the 
Agreement,  filed  November  26, 1991, 
changes  the  name  of  Associated 
Container  Transportation  (Australia) 
Limited  to  Blue  Star  PACE. 

Agreement  No.:  224-200595. 

Title:  Tampa  Port  Authority/ Apollo 
Stevedoring  Company,  Inc. 

Parties: 

Tampa  Port  Authority 

Apollo  Stevedoring  Company,  Inc. 
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Synopsis:  The  Agreement,  filed 
November  27, 1991,  provides  that  Tampa 
Port  Authority  will  offer  incentive  rates 
on  refrigerated  container  electrical 
service  to  Apollo  Stevedoring  Company, 
Inc.  The  incentive  rates  of  $18.00  per 
container  of  20  feet  or  less  per  24-hour 
period  or  fraction  thereof  and  S23.00  per 
container  in  excess  of  20  feet  will  be 
offered  from  the  effective  date  of  the 
Agreement  through  May  14, 1992.  The 
incentive  rate  is  based  on  a  minimum 
utilization  rate  of  30  containers  per 
month. 

Agreement  No.:  224-200596. 

Title:  Tampa  Port  Authority/G  &  C 
Stevedoring  Company,  Inc. 

Parties: 

Tampa  Port  Authority 

G  &  C  Stevedoring  Company 

Synopsis:  The  Agreement,  filed 
November  27, 1991,  provides  that  the 
Tampa  Port  Authority  will  offer 
incentive  rates  on  refrigerated  container 
electrical  service  to  G  &  C  Stevedoring 
Company.  The  incentive  rates  of  $18.00 
per  container  of  20  feet  or  less  per  24- 
hour  period  or  fraction  thereof  and 
$23.00  per  container  in  excess  of  20  feet 
will  be  offered  from  the  effective  date  of 
the  Agreement  through  May  14, 1992. 
The  incentive  rate  is  based  on  a 
minimum  utilization  rate  of  30 
containers  per  month. 

Dated:  December  3, 1991. 
■    By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking,  . 

Secretary. 

im  Doc.  91-29320  Filed  12-6-91;  8:45  am) 

BILUNQ  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Alabama  National  Bancorporation,  et 
al.;  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  30, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Alabama  National  Bancorporation, 
Shoal  Creek,  Alabama;  to  engage  de 
novo  in  making,  acquiring,  and  servicing 
loans  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ruth  Bank  Corporation,  Ruth, 
Michigan;  to  engage  de  novo  in 
purchasing  loans  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
This  activity  will  be  conducted  in  the 
State  of  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System, -December  3, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29322  Filed  12-6-91;  8:45  am] 
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Boatmen's  Bancshares,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 


U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  $  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  v.  ould  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30, 
1991. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
Louis,  Missouri,  and  Boatmen's 
Bancshares  of  Iowa.  Inc.,  St.  Louis, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  First  Interstate  of  Iowa, 
Inc.,  Des  Moines.  Iowa,  and  thereby 
indirectly  acquire  First  Interstate  Bank 
of  Des  Moines,  N.A.,  Des  Moines.  Iowa; 
First  Interstate  Bank  of  Fort  Dodge.  Fort 
Dodge,  Iowa;  First  Interstate  Bank  of 
Greenfield,  Greenfield.  Iowa;  First 
Interstate  Bank  of  Kalona,  Kalona,  Iowa; 
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First  Interstate  Bank  of  Marengo, 
Marengo.  Iowa;  First  Interstate  Bank  of 
Iowa-North.  Mason  City.  Iowa:  First 
Interstate  Bank  of  Iowa-Northwest. 
NA..  Spencer.  Iowa:  First  Interstate 
Bank  of  Sigouraey.  Sigoumey.  Iowa: 
First  Interstate  Bank  of  Sioux  City. 
Sioux  Gty.  Iowa:  and  First  Interstate 
Bank  of  Urbandale.  Urbandale.  Iowa. 
Boatmen's  Bancshares  of  Iowa.  Inc. 
proposes  to  become  a  bank  holding 
company  by  this  acquisition. 

In  connection  with  this  application. 
Apphcants  also  propose  to  acquire  First 
Interstate  Information  Systems  of  Iowa, 
Inc.,  Des  Moines,  Iowa,  and  thereby 
engage  in  providing  data  processing 
services,  including  but  not  limited  to 
savings,  checking,  certificates  of  deposit, 
loans  and  lock  box  item  processing: 
bookkeeping,  exception  item  handling 
for  insufficient  funds  and  stop  payment 
items,  and  storing  and  processing  other 
banking,  financial  or  related  economic 
data;  and  leasing  excess  computer  time 
for  "on-site"  use,  including  but  not 
limited  to  providing  microfiche,  printing, 
floppy  disc  copying  and  electronic 
publishing  services  pursuant  to  i 
225.25(bK7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1991. 
Jeimifer  ].  Iirfmson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29323  Filed  12-6-91;  8.45  am| 
BtLUNG  COOS  mO-»1-f 


OrangevlHebancorp,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  Mrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  su^ice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 


summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  30, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

/.  Orangevillebancorp.  Inc., 
OrangeVille,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Orangeville  Community  Bank. 
Orangeville,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1991. 
{ennifer  ].  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-29324  Filed  12-6-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

(BPD-679-MC] 

RIN0938-AE78 

Medicare  Program;  Schedule  of  Limits 
on  Home  Health  Agency  Costs  Per 
Visit  for  Cost  Reporting  Periods 
Beginning  On  or  After  July  1, 1991 

AGEHCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  sets  forth  a 
revised  schedule  of  limits  on  home 
health  agency  costs  that  may  be  paid 
under  the  Medicare  program.  This 
revised  schedule  of  limits  applies  to  cost 
reporting  periods  beginning  on  or  after 
July  1. 1991.  As  required  by  section 
4207(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508),  this  revised  schedule  of  limits 
incorporates  a  blended  hospital  wage 
index. 

DATES:  Effective  date:  The  Schedule  of 
limits  is  effective  for  cost  reporting 
periods  beginning  on  or  after  July.  1991. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  February  7, 1991. 
ADDRESSES: 

Mail  comments  to  the  following 
address: 

Health  Care  Financing  Administration 
Department  of  Health  and  Human 
Services  Attn:  PBD-679-NC  PO  Box 
26676  Baltimore.  Maryland  21207 


If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building  200  Independence  Ave.,  SW. 

Washington,  DC  20201 
Room  132.  East  High  Rise  Building  6325 

Security  Boulevard.  Baltimore. 

Maryland  21207 

Due  to  Staffing  and  resource 
limitations,  we  cannot  accept  audio, 
visual  or  facsimile  (FAX)  copies  of 
comments. 

In  commenting,  please  refer  to  file 
code  BPD-679-NC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (Phone:  202-245-7890). 
COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to  the  Superintendent  of 
Documents.  U.S.  Goverrunent  Printing 
Office,  Washington.  DC  20402-9325. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  MasterCard 
number  and  expiration  date.  Credit  card 
orders  can  also  be  place  by  calling  the 
order  desk  at  (202)  783-3238  or  by  faxing 
to  (202)  275-6802.  The  cost  for  each  copy 
(in  paper  or  microfiche  form)  is  $1.50.  In 
addition,  you  may  view  and  photocopy 
the  Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  Ask  the  order  desk 
operator  for  the  location  of  the 
Government  Depository  Library  nearest 
to  you. 

FOR  FURTHER  IHFORMATIOM  COMTACT. 
Michael  Bussacca.  (301)  966^1602. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  to  establish  Hmits  on 
allowable  costs  incurred  by  a  provider 
of  services  that  may  be  paid  under  the 
Medicare  program,  based  on  estimates 
of  the  costs  necessary  for  the  efficient 
delivery  of  needed  health  services.  The 
limits  may  be  applied  to  direct  or 
indirect  overall  costs  or  to  the  costs 
incurred  for  specific  items  or  services 
furnished  by  the  provider.  This  statutory 
provision  is  implemented  in  the 
regulations  at  42  CFR  413.30.  Additional 
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provisions,  specifically  governing  the 
limits  applicable  to  home  health 
agencies  (HHAs),  are  contained  at 
section  1861(v)(l)(L)  of  the  Act.  Under 
this  authority,  we  have  maintained 
limits  on  HHA  per  visit  costs  since  1979. 

On  December  22. 1987.  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203)  was  enacted.  Section  4026(a) 
of  that  law  amended  section 
1861(v)(l)(L)  of  the  Act  to  provide  that, 
in  establishing  the  schedule  of  limits  for 
cost  reporting  periods  beginning  on  or 
after  July  1. 1988.  the  Secretary  was  to 
use  a  wage  index  based  on  audited 
wage  data  obtained  from  HHAs.  In 
addition,  the  limits  were  to  be  based  on 
the  most  recent  data  available,  which 
could  be  for  cost  reporting  periods 
beginning  no  earlier  than  July  1. 1985. 

Section  411(d)(5)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
I     L.  100-360),  which  was  enacted  on  July 
1, 1988,  delayed  the  effective  date  of  the 
amendments  made  by  section  4026(a)  of 
the  Public  Law  100-203  to  July  1, 1989. 
Section  411(d)(5)  of  Public  Law  100-360 
also  specified  that  the  data  used  to 
construct  the  HHA-specific  wage  index 
and  the  schedule  of  limits  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1989  had  to  be  "verified"  rather 
than  "audited".  The  HHA-specific  wage 
data  may  be  verified  by  the  fiscal 
intermediary  by  use  of  appropriate 
means  (that  is,  inquiries, 
correspondence,  and  an  exchange  of 
documents,  rather  than  a  field  audit  of 
the  providers  records. 

A  schedule  of  HHA  cost  limits  was 
published  in  the  Federal  Register  on 
October  18, 1988  (53  FR  40771),  which 
was  applicable  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1988.  That  schedule  of  limits  was  based 
on  cost  per  visit  data  from  Medicare 
cost  reports  beginning  on  or  after 
October  1. 1985.  These  data  were 
adjusted,  using  the  most  recent  market 
basket  factors  available  at  that  time,  to 
reflect  cost  increases  occurring  between 
the  cost  reporting  periods  contained  in 
the  data  base  and  December  31, 1988. 
(he  midpoint  of  the  first  cost  reporting 
period  to  which  the  limits  apply.  The 
HCFA  hospital  wage  index  was  used  to 
adjust  for  area  wage  differences. 

In  accordance  with  section  4026(a)  of 
Public  Law  100-203,  as  revised  by 
section  411(d)(5)  of  Public  Law  100-360. 
we  published  a  final  notice  with 
comment  period  in  the  Federal  Register 
(54  FR  27742)  on  June  30, 1989,  which 
provided  for  an  updated  schedule  of 
cost  limits  that  used  an  HHA-specific 
wage  index  to  adjust  for  area  wage 
differences  and  accounted  for  the  effects 
of  inflation  on  HHA  operating  costs. 
That  schedule  of  cost  limits  was  to  have 


been  applicable  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1989. 

On  December  19, 1989,  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  101-239)  was  enacted.  Section  6222  of 
Public  Law  101-239  required  that  we  use 
the  hospital  wage  index  in  effect  for 
HHAs  for  cost  reporting  periods 
beginning  prior  to  July  1, 1989,  in 
determining  the  HHA  schedule  of  limits 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1989  and 
before  July  1, 1991.  In  a  final  notice 
pubhshed  on  March  28, 1991  (56  FR 
12934),  we  retroactively  revised  the 
schedule  of  cost  hmits  that  applied  to 
HHAs  effective  July  1, 1989  to  comply 
with  this  provision.  %IllOn  November  5, 
1990,  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508)  was 
enacted.  Section  4207(d)  of  Public  Law 
101-508  requires  that  in  stablishing  the 
HHA  schedule  of  limits  we  are  to  use 
the  most  current  hospital  wage  index. 
However,  to  lessen  the  effect  on 
individual  HHAs  that  would  be  caused 
by  changing  from  the  1982  hospital  wage 
data  to  the  1988  hospital  wage  data,  the 
provision  specifies  that  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1991  and  before  June  30, 1992.  the 
applicable  wage  index  is  to  consist  of  a 
blend  of  indices  based  on  hospital 
wages  and  wage-related  costs  from  1982 
and  1988.  Specifically,  for  cost  reporting 
periods  beginning  on  or  after  July  1. 1991 
and  before  July  1. 1992,  67  percent  of  the 
wage  index  value  is  to  be  based  on  the 
1982  hospital  wage  survey  data  now  in 
use  for  HHAs  and  33  percent  is  to  be 
based  on  the  1988  hospital  wage  survey 
data.  For  the  cost  reporting  periods 
beginning  on  or  after  July  1, 1992  and 
before  June  30, 1993,  the  blend  is  to  be 
based  on  33  percent  of  the  1982  hospital 
wage  survey  data  and  67  percent  of  the 
1988  hospital  wage  survey  data.  For 
periods  beginning  on  or  after  July  1, 
1993.  we  will  use  the  most  recent 
hospital  wage  survey  dat^in  effect  at 
the  time. 

Section  4207(d)(1)  of  Public  Law  101- 
508  revised  section  1861(v)(l)(L)(iii)  of 
the  Act  to  specify  that  in  applying  the 
hospital  wage  index  to  HHAs,  no 
adjustments  are  to  be  made  to  account 
for  rural  counties  that  have  been 
deemed  urban  counties  under  section 
1886(d)(8)(B)  of  the  Act.  In  addition,  no 
adjustments  are  to  be  made  for  any 
reclassifications  resulting  from  decisions 
of  the  Medicare  Geographic 
Classification  Review  Board  under 
section  1886(d)(10)  of  the  Act. 

II.  Application  of  Cost  Limits  on  a 
Budget-Neutral  Basis 

^  Section  4207(d)(2)  of  Public  Law  101- 
508  requires  that,  in  updating  the  wage 


index,  aggregate  payments  to  home 
health  agencies  would  remain  the  same 
as  they  would  have  been  if  the  wage 
index  had  not  been  updated.  Therefore, 
overall  payments  to  home  health 
agencies  are  not  affected  by  the  changes 
in  the  wage  index  values. 

In  order  to  ensure  budget  neutrality, 
an  adjustment  must  be  made  to  the 
payments  that  would  otherwise  be  made 
to  home  health  agencies  for  the  period 
beginning  July  1, 1991.  We  determined 
that  the  wage  index  should  be  increased 
by  a  factor  of  1.0175  to  keep  payments  at 
the  level  at  which  they  would  have  been 
if  the  1982  hospital  wage  index 
continued  to  be  used  to  compute 
payment  limits.  This  factor  was  derived 
by  first  computing  the  amount  of 
program  savings  that  would  have 
resulted  from  the  cost  limits  effective 
July  1. 1991  if  the  1982  hospital  wage 
index  were  used.  Then,  program  savings 
were  computed  using  the  blended  wage 
index  required  by  section  4207(d)(3)  of 
Public  Law  101-508.  The  use  of  the 
blended  wage  index  resulted  in  higher 
savings,  and  therefore,  lower  program 
payments.  Increasing  the  blended  wage 
index  by  1.75  percent  results  in  the  same 
program  savings  as  would  have  been 
realized  had  we  used  the  1982  hospital 
wage  index  to  calculate  the  limits.  (See 
the  example  for  calculating  the  special 
labor  adjustment  for  budget  neutrality 
for  the  occupational  therapy  hmit  in 
section  VILA  below). 

in.  Use  of  Settled  Cost  Reports 

The  most  recent  cost  data  available 
were  used  to  develop  these  HHA  cost 
limits.  Previous  HHA  databases 
included  data  from  both  settled  and  "as- 
submitted"  cost  reports.  The  settled  cost 
reports  were  settled  based  on  either  a 
desk  review  or  a  field  audit  after  desk 
review.  All  cost  reports  that  are 
submitted  by  providers  are  desk 
reviewed  by  the  fiscal  intermediary  for 
accuracy  and  for  consistency  with 
Medicare  rules.  Based  on  this  review, 
the  intermediary  may  make  adjustments 
to  the  cost  data  or  other  data  on  the  as- 
submitted  cost  report  (for  example, 
reducing  the  number  of  reported  visits). 
In  some  cases,  the  desk-reviewed  cost 
report  is  then  settled  by  the 
intermediary  and  a  Notice  of  Amount  of 
Program  Reimbursement  (NPR)  is  sent  to 
the  provider.  In  other  cases,  the  desk- 
reviewed  cost  report  is  subject  to 
additional  review,  which  may  include  a 
field  audit  by  the  intermediary,  before 
settlement  is  completed  and  an  NPR  is 
issued. 

Due  to  the  length  of  time  involved  in 
receiving  settled  cost  report  data, 
previous  HHA  cost  limits  were 
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developed  using  a  significant  number  of 
as-submitted  cost  reportft.  Consequently, 
the  cost  limits  did  not  reflect 
adjustments  that  are  made  to  the  as- 
submitted  cost  reports  during  the 
settlement  process,  such  as  the 
elimination  of  nonallowable  cost  or  non- 
covered  visits.  Cost  limits  based  on 
these  data  may  be  higher  than  they 
would  be  if  we  were  to  use  data  from 
settled  cost  reports  only. 
Notwithstanding  this  limitation,  we 
propose  to  continue  using  as-submitted 
cost  data  instead  of  outdated  settled 
data.  Because  events  such  as  the  recent 
nursing  shortages  often  cause  rapid 
changes  in  health  care  cost  trends,  we 
believe  the  advantages  associated  with 
using  cost  reports  from  the  most  recent 
cost  reporting  perioda.  which  would 
necessitate  continued  use  of  as- 
submitted  cost  data,  generally  outweigh 
the  advantages  of  using  only  settled  cost 
report  data. 

As  stated  above,  many  as-submitted 
cost  reports  include  unallowable 
Medicare  costs  or  visits.  In  another 
Federal  Regiatw  notice,  we  intend  to 
propose  adjusting  as-submitted  data  in  a 
database  by  a  settlement  adjustment 
factor.  This  factor  would  adjust  the  as- 
submitted  data  to  approximate  the 
impact  of  the  intermediary's  settlement 
on  the  data. 

Based  on  the  proposed  notice,  we 
would  generally  use  as-submitted  data, 
adjusted  by  a  settlement  adjustment 
factor  to  establish  HhL\  cost  limits. 
However,  in  this  notice  we  are  using 
data  from  settled  cost  reports  with  cost 
reporting  periods  ending  on  or  after 
October  31. 1967  and  before  October  1. 
1988  to  compute  the  limits.  We  have  not 
used  as-submitted  cost  reports  since  we 
did  not  have  a  data  base  that  indicated 
whether  the  data  were  from  settled  cost 
reports  or  as-submitted  cost  reports. 
We  considered  collection  of  more 
recent  HHA  data  for  establishing  these 
HHA  limits,  however,  the  data  were  not 
readily  available.  The  time  constraints 
associated  with  collecting  new  data  and 
developing  settlement  adjustment 
factors  would  preclude  developing  new 
HHA  limits  by  July  1. 1991.  as  required 
by  section  4207  of  Public  Law  101-506. 
Accordingly,  in  order  to  meet  the 
statutory  deadline  and  assure  that  HHA 
cost  limits  are  issued  expeditiously,  we 
are  basing  these  HHA  cost  limits  on 
settled  data  only.  In  future  HHA  data 
collections,  where  the  latest  data  base 
contains  identifiable  as-submitted  and 
settled  data,  we  intend  to  base  the  HHA 
cost  limits  on  more  recent  data.  If  the 
notice  proposing  use  of  settlement 
adjustment  factors  is  published  before 
the  next  schedule  of  HHA  limits,  we 


would  apply  the  proposed  settlement 
adjustment  factor  to  the  as-submitted 
cost  reports. 

IV.  Update  of  Limits 

The  methodology  used  to  develop  the 
schedule  of  limits  set  forth  in  this  notice 
is  the  same  as  that  used  in  setting  the 
limits  effective  July  1. 1989,  published  in 
the  Federal  Re^ster  (56  FR  12934)  on 
March  2&,  1991.  The  coet  limits  have 
been  updated  to  reflect  the  cost 
increases  occurring  between  the  cost 
reporting  periods  for  the  data  contained 
in  the  data  base  and  December  31. 1991. 
the  midpoint  of  the  first  cost  reporting 
period  to  which  the  limits  apply. 

A.  Data  Used 

To  develop  the  schedule  of  Umits 
effective  loly  1. 1989  that  was  published 
in  the  Federal  Register  (56  FR  12934)  on 
March  28, 1991,  we  extracted  actual  cost 
per  visit  data  from  Medicare  cost 
reports  for  periods  beginning  on  or  after 
October  1. 1985  and  eiKling  before 
September  1. 1987.  We  then  adjusted  the 
data  using  the  latest  available  market 
basket  factors  to  reflect  cost  increases 
occurring  between  the  cost  reporting 
periods  contained  in  our  data  base  and 
December  31. 1989.  In  this  notice,  we 
have  updated  the  limits  using  the  data 
from  cost  reporting  periods  ending  on  or 
after  October  31. 1987  and  before 
October  1, 1988  and  the  most  recent 
market  basket  factors,  to  reflect  cost 
increases  occurring  between  the  cost 
reporting  periods  contained  in  the  data 
base  and  December  31. 1991,  the 
midpoint  of  the  first  cost  reporting 
period  to  which  these  ]uly  1, 1991  limits 
apply. 

Even  though  these  are  the  most  recent 
data  available  at  this  time,  we  recognize 
that  the  previsions  of  section  4021  of 
Public  Law  100-203  may  result  in  some 
HHAs  incurring  some  costs  that  will  not 
be  reflected  in  the  cost  limits.  That  is. 
section  4021  of  Public  Law  100-203 
requires  changes  in  home  health  aide 
training  and  certification  effective  July  1. 
1989.  It  is  not  possible  for  us  to  estimate 
the  overall  impact,  if  any.  this  provision 
will  have  on  an  HHAs  total  costs. 
However,  this  change  will  present  a 
problem  only  if  the  HHA's  costs  exceed 
the  cost  limits  as  a  result  of  these 
additional  training  requirements.  Also 
provided  in  the  July  1. 1989  notice,  was  a 
provision  that  allows  HHAs  to  present 
documentation  justifying  payment  of 
additional  amounts  in  excess  of  the  cost 
limits. 

B.  Wage  Index 

The  wage  index  is  used  to  adjust  the 
labor-rriated  portion  of  the  limits  and 
the  administrative  and  general  (A&G) 


add-on  to  reflect  differing  wage  levels 
among  areas.  In  setting  this  schedule  of 
limits,  we  used  a  blend  of  the  HCFA 
hospital  wage  indices  that  were 
developed  based  on  1982  and  1988 
hospital  salary  data. 

The  methodology  for  developing  these 
wage  indices  is  described  in  the  October 
la  1988  Federal  Register  (53  FR  40771). 
The  1982  wage  index  has  been  updated 
to  include  corrections  submitted  by 
hospitals  and  to  reflect  the  new 
Metropolitan  Statistical  Area  (MSA) 
created  by  the  Office  of  Management 
and  Budget,  effective  June  30, 1990.  The 
new  MSA.  which  was  not  reflected  in 
the  July  1. 1989  HHA  cost  limit  update,  is 
Yuma.  Arizona. 

In  addition,  we  have  also 
incorporated  exceptions  to  the  MSA 
classification  system  for  certain  New 
England  counties.  These  exceptions 
have  been  recognized  in  setting  hospital 
cost  limits  for  cost  reporting  periods 
beginning  on  and  after  July  1, 1979  (45 
FR  41218)  and  were  authorized  under 
section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  96-21). 
That  section  requires  that  any  area  that 
was  classified  as  being  in  an  urban  area 
under  the  classification  system  in  effect 
in  1979  will  be  considered  urban  for  the 
purposes  of  the  hospital  prospective 
payment  system.  This  provision  is 
intended  to  ensure  equitable  treatment 
under  the  hospital  prospective  payment 
system.  Under  this  authority,  the 
following  counties  have  been  deemed  to 
be  urban  areas  for  purposes  of  payment 
under  the  inpatient  hospital  prospective 
payment  system: 

•  Litchfield  County,  CT  in  the 
Hartford-New  Britain-Middleton-Bristol. 

CTMSA. 

•  York  County.  ME  and  Sagadahoc 
County,  ME  in  the  Portland.  ME  MSA. 

•  Merrimack  County.  NH  in  the 
Manchester-Nashua.  NH  MSA. 

•  Newport  County.  RI  in  the 
Providence-Pawtucket-Woonsockel.  RI 

MSA. 

We  are  adopting  these  urban 
exceptions  for  the  purpose  of  applying 
the  HCFA  hospital  wage  index  to  the 
HHA  cost  limits.  These  changes  will 
result  in  the  same  New  England  County 
Metropolitan  Area  (NECMA)  definitions 
for  hospitals.  SNFs.  and  HHAs.  In  New 
England,  Metropolitan  Statistical  Areas 
(MSAs)  are  defined  on  town  boundaries 
rather  than  on  county  lines.  NECM.\s 
are  defined  on  county  lines  but  exclude 
parts  of  the  four  counties  cited  above 
that  would  be  considered  urban  under 
the  MSA  definition.  This  notice  will 
make  those  four  counties  urban  imder 
either  definition.  NECMA  or  MSA.  It  has 
no  effect  on  any  other  definitions. 
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V.  ProvisioDS  of  the  HHA  Schedule  of 
Limits 

The  schedule  of  limits  set  forth  below 
was  calculated  using  112  percent  of  the 
mean  cost  of  free-standing  HHAs  and  is 
adjusted  by  the  latest  estimates  in  the 
market  basket  index. 

The  schedule  of  limits  effective  for 
cost  reporting  periods  beginning  on  or 
after  July  1. 1991  is  based  on  the  latest 
settled  cost  data  available  and  provides 
for  the  following: 

A.  A  classification  system  based  on 
whether  an  HHA  is  located  within  an 
MSA,  a  New  England  County 
Metropolitan  Area  (NECMA)  or  a  non- 
MSA  area.  (See  Tables  Ilia  and  Illb  in 
section  IX.  below,  for  the  listing  of 
MSAs/NECMAs  and  rural  areas.) 

B.  The  use  of  a  single  schedule  of 
limits  for  hospital-based  and  free- 
standing agencies.  This  single  limit  is 
based  on  the  cost  experience  of  free- 
standing agencies.  For  each  hospital- 
based  discipline,  we  are  providing  for  an 


add-on  adjustment  to  the  free-standing 
HHA  limit  (which  is  equal  to  12.10 
percent  of  the  mean  cost  for  the  MSA 
hospital-based  group  and  12.25  percent 
for  the  non-MSA  hospital-based  group) 
to  account  for  the  higher  A&G  costs 
resulting  from  Medicare  cost  allocation 
requirements.  The  labor-related  portion 
of  the  add-on.  adjusted  by  the 
appropriate  wage  index,  plus  the 
nonlabor  portion,  will  be  added  to  each 
free-standing  limit  to  determine  the  per 
discipline  limits  for  hospital-based 
agencies. 

C.  The  use  of  the  following  market 
iiasket  index  was  developed  from  the 
price  of  goods  and  services  purchased 
by  HHAs  to  account  for  the  impact  of 
changing  wage  and  price  levels  on  HHA 
costs.  The  limit  values  contained  in  this 
schedule  reflect  the  latest  available 
actual  and  projected  rates  of  inflation  in 
HHA  expenses.  The  categories  used 
were  identified  through  an  analysis  of 
1977  Medicare  cost  reports  and  other 


available  home  health  industry  surveys. 
The  categories  of  expenses  are  weighted 
according  to  the  estimated  proportion  of 
HHA  costs  attributable  to  each 
category.  The  categories  used  in  the 
market  basket  contained  in  this 
schedule  have  not  changed  from  those 
used  for  the  July  1. 1989  schedule. 
However,  the  relative  cost  shares  used 
change  over  time  because  of  differences 
in  the  rate  of  increase  in  the  various 
price  variables.  Categories  with  higher 
rates  of  price  increases  receive  higher 
weights  and  categories  with  lower  rates 
of  price  increases  receive  lower  weights. 

In  developing  the  relative  weights 
used  in  the  market  basket  index 
contained  in  this  schedule,  we  obtained 
historical  and  projected  rates  of 
increase  in  the  resource  prices  for  each 
category.  The  price  variables  and  the 
source  of  the  forecast  for  calendar  years 
1988  through  1993  are  identified  in  the 
third  and  fourth  columns  of  the  updated 
market  basket  included  in  this  notice. 


HOME  HEALTH  AGENCY  INPUT  PRICE  INDEX:  COST  CATEGORIES,  RELATIVE  IMPORTANCE,  FORECASTERS.  AND  PRICE  VARIABLES  USED 


Cost  categones 

D~ig^.  ,        Forecaster 
1992        ,       <]l^ 

Prica  variables  used 

Wages  and  saiaries „... 

Employee  benefits 

68.3 
7.5 

3.8 
2.8 
24 

1.1 
1.1 

ai 

6.9 

100.0 

DRI-CFS 
DRI-TL 

DRI-TL 

DRI-TL 

HCFA-HHS 

DRI-CFS 

DRI-TL 
DRI-TL 

Average  hourly  earnings  of  nonsupervisory  private  hospital  workers  (SIC  806)  Source:  US  DepL  of 

Labor.  Bureau  of  Labor  Statistics.  Employment  and  Eamtngs  (Monthty). 
Supplements  to  wages  and  salanes  per  worker  in  nonagrteutlure  establishments.  Source:  For 

supplements  to  wages  and  salaries— U.S.  Dept.  of  Commerce.  Bureau  of  EconomK  Analysis. 

Survey  of  Currem  Business  (monttHy).  For  total  employment— US.  Department  ol  Labor.  Biveau 

Of  Labor  Statistic*.  Employment  and  Earnings  (moomiy). 
Transportation  component  of  Consumer  Pnce  Index,  all  urban.  Source:  U.S.  Oepl  ol  Labor.  Bureau 

of  Labor  Statistics.  Monthly  Ubor  Review. 
Services  Comporwnt  of  Consumer  Price  Index,  all  urtan.  Source  US  Dapl  d  Labor.  Bureau  o( 

Labor  Statistic*.  Monthly  Labor  Review. 
Medical  equipment  and  suppbas  component  of  the  supplies  artd  rerrtal  Consumer  Pnce  Index,  all 

urt)an.  Source  U.S.  DepL  of  Labor,  Bureau  of  1  abor  Statistics.  Monthly  Labor  Review 
Residential  rent  component  of  Consumer  Pnce  Index.  aM  urban    Source:  US    Dept   of  Labor 

Statistics.  Monthly  Labor  Review. 
Composite  Fuel  and  Other  Utilities  Index.  Source:  HHS-HCFA  Community  Hospital  Pnce  Index 
Consumer  Pnce  Index  lor  all  items,  all  urban    Source    US    Dept    of  Labor,  Bureau  of  Laboi 

Stal»tics.  Monthly  Labor  Review. 
Weighted  mean  ol  pnce  vanables  for  the  preceding  eigtit  items 

Transportation 

Office  costs 

Medical  nursing 

Rent 

Nonrentai  space 

Miscellaneous... „ 

Contract  services _ 

Tow 

'  Relative  cost  weights  were  derived  initially  from  special  studies  by  HCFA  usir>g  data  primarily  from  1976  HCFA  Medicare  cost  reports  and  data  from  the  Council 
of  Home  Health  Agenciee  and  Community  Health  Services  A  Laspeyres  pnce  index  was  constructed  using  these  1976  weights  and  the  pnce  vanat)les  indicated  in 
this  table  The  relative  importance  values  have  changed  over  time  m  accordance  with  price  changes  for  each  pnce  vanable  Cost  categones  with  relatrvely  lugher 
pnce  increases  get  higner  retatwe  importance  values  and  vice  versa 

'  ORI-TL  refers  tc  Data  Resources,  Inc..  Trendlong  (TL  1290).  29  Hartwell  Avenue.  Lexington.  Massachusetts  02173  DRM7S  refers  to  Data  Resources,  inc . 
Cost  Forecasting  Services  (CFS-904),  1750  K  Street  NW..  Washington,  DC  20006 


D.  An  adjustment  to  the  limits  if  the 
estimated  market  basket  rate  differs 
from  the  actual  rate  by  more  than  3/10 
of  one  percentage  point  (higher  or 
lower). 

E.  The  use  of  a  blended  hospital  wage 
index.  The  wage  index  is  used  to  adjust 
the  labor-related  portion  of  the  limits 
and  the  A&G  add-on  to  reflect  differing 
wage  levels  among  the  areas  (MSA  or 
MECMA  and  non-MSA)  in  which  HHAs 
are  located.  The  employee  wage  portion 
of  the  maricet  basket  index  (68.3  percent) 


and  the  employee  benefits  portion  (7.5 
percent),  plus  a  factor  representing  a 
proportionate  share  of  contract  services 
(5.6  percent),  are  used  to  determine  the 
labor  component  (81,4  percent)  of  all 
HHA  per  visit  costs  used  to  set  the 
limits, 

F.  Separate  treatment  of  the  labor- 
related  and  nonlabor  components  of  per 
visit  costs.  The  separate  components  of 
costs  are  calculated  by  obtaining  actual 
HHA  cost  data  for  each  agency  for  cost 
periods  ending  on  or  after  October  31, 


1987  and  before  October  1. 1988  and 
increasing  those  data  by  the  actual  and 
projected  increases  in  the  HHA  market 
basket  We  then  separated  each  HHA't 
per  visit  costs  into  labor  and  nonlat^r 
portions,  and  divided  the  labor  portion 
by  the  wage  index  value  for  the  agency's 
location  to  control  for  the  effect  of 
geographic  variations  in  prevailing  wage 
levels.  Separate  means  are  computed  for 
the  labor  and  nonlabor  components  of 
per  visit  costs.  For  each  comparison 
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group,  the  resulting  amounts  are  shown 
in  Table  I  of  section  VIII,  below. 

G.  The  application  of  a  cost-of  living 
adjustment  to  the  nonlabor  portion  of 
the  limit  for  HHAs  located  in  Alaska, 
Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands. 

H.  Limits  that  are  determined  for  the 
per  visit  cost  of  each  type  of  home 
health  service:  Skilled  nursing  care, 
physical  therapy,  speech  pathology, 
occupation  therapy,  medical  social 
services,  and  home  health  aide. 

I.  Application  of  the  limits  in  the 
aggregate  after  the  HHA's  actual  costs 
are  adjusted.  An  HHA's  actual  costs  are 
adjusted  for  individual  items  of  cost  that 
are  found  to  be  excessive  under 
Medicare  principles  of  provider  payment 
and  for  costs  that  are  not  included  in  the 
limitation  amount.  The  limits  are  applied 
in  the  aggregate  to  the  costs  remaining 
after  these  adjustments  are  made. 
Payment  is  limited  to  the  lower  of  the 
actual  costs  or  the  cost  limits. 

VI.  Methology  for  Determining  Cost  per 
Visit  Limits 

A.  Data 

For  this  notice,  the  cost  limit  values 
were  determined  by  extracting  settled 
actual  cost  per  visit  data  from  Medicare 
cost  reports  for  periods  ending  on  or 
after  October  31, 1987  and  before 
October  1, 1988.  We  then  adjusted  the 
data  using  the  latest  available  market 
basket  factors  to  reflect  cost  increases 
occurring  between  the  cost  reporting 
periods  contained  in  our  data  base  and 
December  31, 1991,  the  midpoint  of  the 
first  cost  reporting  period  to  which  these 
limits  apply.  The  following  annual 
percentage  increases  were  used  to 
compute  the  per  visit  costs: 


Calendar  year 

Percent 
increase 

1987 

<46 

1988              

■6.0 

1989 „ 

'6.1 

1 990 

1991  

«5.3 
»5.8 

1992 

<5.8 

1993                   

«5.9 

<  Final  rate  of  irK:rease. 

'  Forecasted  increases  The  projected  rate  ot  irv 
crease  in  the  market  basltet  index  will  be  adjusted  to 
the  actual  inflation  rate  if  tt>e  actual  rate  of  increase 
differs  from  the  estimated  rate  by  more  than  3/10  of 
one  percentage  point.  We  will  notify  the  Medicare 
interrr)ediaries  of  the  actual  rate  ot  increase  and 
advise  triem  to  adjust  each  HHA's  cost  limit. 


B.  Standardization  for  Wage  Levels 

After  adjustment  by  the  market 
basket  index,  we  divided  each  HHA's 
per  visit  costs  into  labor  and  nonlabor 
portions.  The  labor  portion  of  costs  (81.4 
percent)  represents  the  75.8  percent 
employee  wage  and  benefit  factor  plus 


the  5.6  percent  contract  services  factor 
from  the  market  basket.  We  then 
divided  the  labor  portion  of  per  visit 
costs  by  the  wage  index  (the  blended 
wage  index)  applicable  to  the  HHA's 
location  to  arrive  at  an  adjusted  labor 
cost. 

C.  Adjustment  for  "Outliners" 

We  transformed  all  per  visit  cost  data 
into  their  natural  logarithms  and 
grouped  them  by  type  of  service  and 
MSA,  NECMA,  or  non-MSA  location,  in 
order  to  determine  the  mean  cost  and 
standard  deviation  for  each  group.  We 
then  eliminated  all  "outlier"  costs, 
retaining  only  those  per  visit  costs 
within  two  standard  deviations  from  the 
mean  in  each  service. 

D.  Basic  Service  Limit 

A  basic  service  limit  equal  to  112 
percent  of  the  mean  labor  and  nonlabor 
portions  of  the  per  visit  costs  of  free- 
standing HHAs  is  calculated  for  each 
type  of  service.  (See  Table  I  in  section 

vin.) 

VIL  Computing  the  Adjusted  Limit 

A.  Adjustment  of  Cost  Limits  by  Wage 
Index 

To  arrive  at  the  adjusted  limit,  which 
is  to  be  applied  to  each  service 
furnished  by  an  HHA,  the  HHA's 
intermediary  first  determines  the 
adjusted  labor  related  component  by 
multiplying  the  labor-related  component 
of  the  limit  by  the  appropriate  wage 
index.  (See  example  below  and  tables 
Ilia  and  Illb  in  section  IX.)  The  sum  of 
the  nonlabor  component  plus  the  labor- 
related  component  is  the  adjusted  limit 
applicable  to  an  HHA. 

Example — Calculation  of  Adjusted 
Occupational  Therapy  Limit  for  a 
Freestanding  HHA  in  Dallas,  TX 

Labor  component  (Table  I) $83.53 

Wage  index  value  (Table  III) x  1.0318 

Labor  portion $65.55 

Special     labor     adjustment     for 
budget  neutrality x  1.0175 

Adjusted  labor  portion $66.70 

Nonlabor  component  (Table  I) -t- 15.28 

Adjusted   occupational   ther- 
apy limit _ $81.98 


B.  Adjustment  for  Reporting  Year 

If  an  HHA  has  a  cost  reporting  period 
beginning  on  or  after  August  1, 1991,  the 
adjusted  per  visit  limit  for  each  service 
is  revised  by  a  factor  from  Table  IV  that 
corresponds  to  the  month  and  year  in 
which  the  cost  reporting  period  begins. 
Each  factor  represents  the  compounded 


rate  of  monthly  increase  derived  from 
the  projected  annual  increase  in  the 
market  basket  index,  and  is  used  to 
account  for  inflation  in  costs  that  will 
occur  after  the  date  on  which  the  hmits 
become  effective. 

For  example,  where  an  HHA's  cost 
reporting  period  begins  January  1, 1992, 
as  calculated  in  the  example  in  section 
VILA  above,  the  labor-adjusted  per  visit 
limit  for  occupational  therapy  for  this 
HHA's  group  is  $81,98. 

Computation  of  Revised  Limit  for 
Occupational  Therapy 

Adjusted  per  visit  limit $81.98 

Adjustment  factor  from  Table  IV....     x  1.0288 

Revised  per  visit  limit $84.34 


In  this  example,  the  revised  adjusted 
per  visit  limit  for  occupational  therapy 
applicable  to  this  HHA  for  the  cost 
reporting  period  beginning  January  1. 
1992  is  $84.34  per  visit. 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  calculation  of  the  adjustment 
factor  must  be  made.  This  results  from 
the  fact  the  projections  are  computed  to 
the  midpoint  of  the  cost  reporting 
period.  For  cost  reporting  periods  other 
than  12  months  in  duration,  the 
calculation  must  be  made  for  the 
midpoint  of  the  specific  cost  reporting 
period.  In  such  cases,  the  intermediary 
for  the  HHA  must  obtain  this 
adjustment  factor  from  HCFA. 

C.  Adjustment  for  Hospital-Board 
Agencies 

If  an  HHA  participates  in  the 
Medicare  program  as  pari  of  a  hospital 
and  is  required  to  file  Form  HCFA-2552 
(hospital  cost  report),  and  qualifies  as 
hospital-based  in  accordance  with  the 
requirements  specified  in  the  schedule 
of  limits  published  June  5, 1980  (45  FR 
38014),  the  HHA  is  entitled  to  an 
adjustment  of  the  per  visit  limit  to 
account  for  higher  A&G  costs  resulting 
from  the  Medicare  cost  allocation 
requirements.  The  intermediary  will 
compute  the  adjusted  cost  limit  as 
described  in  the  example  following 
Table  II. 

VIII.  Schedule  of  Limits 

The  schedule  of  limits  set  forth  below 
applies  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1991  and 
before  July  1, 1992.  The  intermediaries 
will  compute  the  adjusted  limits  using 
the  wage  index  published  in  Table  Illa 
and  Illb  of  section  IX  and  will  notify 
each  HHA  they  service  of  its  applicable 
limits. 
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rate  of  monthly  increase  derived  from 
the  projected  annual  increase  in  the 
market  basket  index,  and  is  used  to 
account  for  inflation  in  costs  that  will 
occur  after  the  date  on  which  the  limits 
become  effective. 

For  example,  where  an  HHA's  cost 
reporting  period  begins  January  1, 1992, 
as  calculated  in  the  example  in  section 
VILA  above,  the  labor-adjusted  per  visit 
limit  for  occupational  therapy  for  this 
HHA's  group  is  $81,98. 

Computation  of  Revised  Limit  for 
Occupational  Therapy 

Adjusted  per  visit  limit $81.98 

Adjustment  factor  from  Table  IV....     x  1.0288 

Revised  per  visit  limit $84.34 

In  this  example,  the  revised  adjusted 
per  visit  limit  for  occupational  therapy 
applicable  to  this  HHA  for  the  cost 
reporting  period  beginning  January  1, 
1992  is  $84.34  per  visit. 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  calculation  of  the  adjustment 
factor  must  be  made.  This  results  from 
the  fact  the  projections  are  computed  to 
the  midpoint  of  the  cost  reporting 
period.  For  cost  reporting  periods  other 
than  12  months  in  duration,  the 
calculation  must  be  made  for  the 
midpoint  of  the  specific  cost  reporting 
period.  In  such  cases,  the  intermediary 
for  the  HHA  must  obtain  this 
adjustment  factor  from  HCFA. 

C.  Adjustment  for  Hospital-Board 
Agencies 

If  an  HHA  participates  in  the 
Medicare  program  as  part  of  a  hospital 
and  is  required  to  file  Form  HCFA-2552 
(hospital  cost  report),  and  qualifies  as 
hospital-based  in  accordance  with  the 
requirements  specified  in  the  schedule 
of  limits  published  June  5, 1980  {45  FR 
38014).  the  HHA  is  entitled  to  an 
adjustment  of  the  per  visit  limit  to 
account  for  higher  A&G  costs  resulting 
from  the  Medicare  cost  allocation 
requirements.  The  intermediary  will 
compute  the  adjusted  cost  limit  as 
described  in  the  example  following 
Table  II. 

VIII.  Schedule  of  Limits 

The  schedule  of  limits  set  forth  below 
applies  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1991  and 
before  July  1, 1992.  The  intermediaries 
will  compute  the  adjusted  limits  using 
the  wage  index  published  in  Table  Ilia 
and  Illb  of  section  IX  and  will  notify 
each  HHA  they  service  of  its  applicable 
limits. 
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The  HHA  costs  that  are  subject  to  the 
limits  include  the  cost  of  medical 
supplies  routinely  furnished  in 
conjunction  with  patient  care.  Durable 
medical  equipment,  orthotics, 
prosthetics,  and  other  medical  supplies 
directly  identifiable  as  ser\'ices  to  an  . 
individual  patient  are  excluded  from  the 
per  visit  costs  and  are  paid  without 
regard  to  this  schedule  of  limits.  (See 


Chapter  IV  of  the  Home  Health  Agency 
Manual  (HCFA  Pub.  11).) 

The  intermediary  will  determine  the 
limit  for  each  HHA  by  multiplying  the 
number  of  Medicare  visits  for  each  type 
of  service  furnished  by  the  HHA  by  the 
respective  per  visit  cost  limit.  The  sum 
of  these  amounts  is  compared  to  the 
HHA's  total  allowable  cost. 


Example:  HHA  X  a  free-standing  agency 
located  in  Richmond.  VA  furnishes  5.000 
covered  skilled  nursing  visits,  2.000  covered 
physical  therapy  visits,  and  4.000  covered 
home  health  aide  visits  to  Medicare 
benePiciaries  during  its  12-month  cost 
reporting  period  beginning  on  July  1. 1991. 

The  aggregate  cost  limit  is  determined 
as  follows: 


Type  of  visit 


Skilled  nursing 

Physical  ttierapy .... 
Home  healtti  aide.. 


Aggregate  cost  limit .. 


Visits 


S.000 
2.000 
4.000 


NontetoOf 
portion 


Adjusted 
labor 


$16.10 

$15.20 

$8  68 


$85  83 

$6218 
$35  30 


Adjusted 


$8193 

$77.38 
$43  98 


Aggregate 
kmit 


$409,650 
$154  760 
$17«920 

$740,330 


Includes  speoal  labor  adjustment  for  txxlget  neutrality  of  1  75  percent. 


Before  the  limits  are  applied  during 
settlement  of  the  cost  report,  the  HHA's 
actual  costs  are  reduced  by  the  amount 
of  individual  items  of  cost  (for  example, 
administrative  compensation  and 
contract  services)  that  are  found  to  be 


excessive  under  the  Medicare  principles 
of  provider  payment.  That  is,  the 
intermediary  reviews  the  various 
reported  costs,  taking  into  account  all 
the  Medicare  payment  principles;  for 
example,  the  cost  guidelines  for  physical 


therapy  under  arrangements  (see  42  CFR 
413.106)  and  the  limitation  on  costs  that 
are  substantially  out  of  line  with  those 
of  comparable  home  health  agencies 
(see  §  413.9). 


Table  I— Per  Visit  Limits  for  Home  Health  Agenoes 


Type  of  visit 

Umit 

Labor 
portior) 

Mil.  J»ii.i« 
NOnVDOr 

poitian' 

MSA  (NECMA)  location: 

$84  05 
$79.39 
$83  69 
$78.81 
$115.56 
$45.12 

$96  06 

$97.04 
$101.95 

$99.91 
$154.83 

$4731 

$67.95 
$6419 
$67  61 
$83.53 
$93  06 
$36  44 

$80.47 
$81  31 
$85  33 
$83  25 
$129.23 
$39  63 

$16.10 

PhvsicaJ  thoraov                                                         . 

$15.20 

Snftftrh  nntholonv                                             •         -...- 

$16.08 

Occupationai  therapy « — — -«,«««« ^ 

$15  28 
$22  52 

$866 

Non-MSA  location: 

SkHted  nuTBina  cara                                                   

$1559 

$15  73 

Soeech  oathoioov »».».« - 

$16.62 

$1666 

$25.60 

Home  health  aide                                                              - 

$7  68 

'  Nonlabor  portion  of  limiU  for  HHAs  located  in  Alaska,  Hawaii.  Puerto  Rico,  and  the  Viroin  Islands  are  increased  by  muttipfying  them  by  the  following  cost-of- 
livir^  adjustment  factors: 


Location 


Alaska 

Hawaii: 

Oahu 

Kauai 

Maui,  Lanai,  arxj  Molokai.. 

Hawaii  (island) 

Puerto  Rico  ..„ 

Virgin  Islands 


AJjiiHrfuril  laclor 


1.250 

1.225 
1.175 
1.200 
1.150 
1.100 
1.125 


Table  it.— Aod-On  Amounts  for  Hospital-Based  ome  Health  Agencies 


Type  of  visit 


MSA  (NECMA)  kx«tion: 

SIdlled  nursing  care 

Physical  ttierapy 

Speech  pathology 

Occupational  therapy 

Medical  social  servicet.. 
Home  health  aide 


AAG 

Labor 

Nonlabor 

Add-On 

portion 

$1200 

$8.60 

$Z40 

10.10 

8.10 

200 

10.55 

8.44 

211 

10.17 

8.12 

2.05 

16.14 

12.86 

328 

6.24 

498 

1.26 

r4262 
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Table  II.— Add-On  Amounts  for  Hospital-Based  ome  Health  Agencies— Continued 


Type  of  visit 


Non-MSA  location. 

SltiNed  nursing  care.. 

Physical  ttierapy 

SpMC^  pathology .... 
Occupational  ttierapy. 


MedKal  social  services.. 
Home  healtti  aide 


A&G 
Add-On 


13.52 
13.23 
13.22 
13.34 
19.95 
6.64 


Labor 
portion 


11.30 
11.06 
11.03 
11.07 
16.52 
5.56 


Nonlabor 


2.22 
2.17 
2.19 
2.27 
3.43 
1.08 


Example: 

A  hospital-based  agency  in  State 
College,  PA,  has  a  wage  index  value  of 


1.0488.  It  provides  skilled  nursing, 
physical  therapy,  and  home  health  aide 


services.  The  published  limits  for  that 
agency  are: 


Skilled  nursing 

Physical  ttierapy 

Physical  Home  health  aide 


Umit 


Labor 
portion 


$67.95 
64.19 
36.44 


Nonlabor 
portion 


$16.10 

15.20 

8.68 


Add-On 


Labor 
portion 


$9.60 
8.10 
4.98 


Nonlabor 
portion 


$2.40 
2.00 
1.26 


Calculation  of  Hospital-Based  Limit 
With  Add-On 


Limit  labor  portion 

Add-On  \abor  portion 

Total  labor  portion . 
Wage  index  value 


Labor  portion 

Special  labor  adiustment . 


Adjusted  labor . 


Limit  nonlabor 

Add-On  nonlat)or  portion. 


Adjusted  limits . 


SN 


$67.95 
+  9.60 


$77.55 
X  1.0488 


$81.33 
X  1.0175 


82.75 


$16.10 
+  2.40 


$10125 


PT 


$64.19 
+  8.10 


$72.29 
X  1.0488 


$75.82 
X  1.0175 


77.15 


$15.20 
+2.00 


$94.35 


HHA 


$36.44 
+4.98 


$41.42 
X  1.0488 

$43.44 
X  1.0175 


44.20 


$8.68 
+  1.26 


$54.14 


IX.  Wage  Indexes 

Table  IIIa.— Wage  Index  for  Urban 
Areas 


Uiban  area  (constituent  counties  or 
county  equivalents) 


Abilene  TX 

Taylor,  TX 
Aguadilla,  PR 

Aguada.  PR 

Aguadilla.  PR 

Isabella.  PR 

Moca,  PR 
Akron,  OH 

Portage,  OH 

Summit,  OH 
Albany.  GA 

Dotigherty,  GA 

Lee,  GA 
Albany-Schenectady-Troy,  NY.. 


Wage  index 


09081 


0.5246 


1.0540 


0.8144 


0.9145 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urt>an  area  (constituent  counties  or 
county  equivalents) 

Wage  index 

Albany,  NY 
Greene.  NY 
Montgomery,  NY 
Rensselaer,  NY 
Saratoga.  NY 
Schenectady.  NY 
Albuoueraue  NM         

1.0766 

Bernalillo,  NM 
Alexandria  LA 

0.8877 

Rapides.  LA 
Allentown-Bethlehem,  PA-NJ 

1.0258 

Warren.  NJ 
Carbon,  PA 
Lehigh,  PA 
Northampton.  PA 
Altoona  PA                  

0.9767 

Blair,  PA 
Amarilk)  TX    

0.9315 

Potter,  TX 
Randall.  TX 
Anaheim-Santa  Ana.  CA 

1.2411 

Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or       vVaae  index 
county  equivalents) 


Orange,  CA 
Anchorage,  AK 

Anchorage,  AK 
Anderson,  IN 

Madison,  IN 
Anderson,  SC 

Anderson,  SC 
Ann  Artxx,  Ml 

Washtenaw,  Ml 
Anniston,  AL 

Caltioun,  AL 
Appleton-Oshkosh-Neenah,  Wl . 

CalumeL  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
A'edbo,  PR 

Arecibo.  PR 

Camuy,  PR 

Hatillo,  PR 

Ouetxadillas,  PR 
Asheville,  NC 


1.5301 
0.9789 
0.8003 
1.2207 
0.8328 
1.0176 

0.5374 
0.8815 
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Health  Agencies- 

-Continued 

A&G 
Add-On 

Labor 
portion 

Nonlabor 

13.52 
13.23 
13.22 
13.34 
19.95 
6.64 

11.30 
11.06 
11.03 
11.07 
16.52 
5.56 

222 

2.17 

- - " 

2.19 
2.27 
3.43 

1.08 

h  aide 


services.  The  published  Hmits  for  that 
agency  are: 


LimH 

Add-On 

Labor 
portion 

Nonlabor 
portion 

Labor 
ponlon 

Nonlabor 
portion 

$67.95 
64.19 
36.44 

$16.10 

15.20 

8.68 

$9.60 
8.10 
4.98 

S2.40 

2.00 

1.26 

SN 

PT 

HHA 



$67.95 
+9.60 

$64.19 
+  8.10 

$36.44 
+4.98 

$77.55 
X  1.0488 

$72.29 
X  1.0488 

$41.42 

X  1.0488 

$81.33 
X  1.0175 

$75.82 
X  1.0175 

$43.44 

X  1.0175 

82.75 

77.15 

44.20 

$16.10 
+2.40 

$15.20 
+  2.00 

$8.68 



+  1.26 

$10125 

$94.35 

$54.14 

JRBAN 


Vage  Index 


1.0766 


0.8877 


1.0258 


0.9767 


0.9315 


1.2411 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage  index 


Orange,  CA 
Anchorage,  AK 

Anchorage,  AK 
Anderson,  IN 

Madison,  IN 
Anderson,  SC 

Anderson.  SC 
Ann  Arbor,  Ml 

Washtenaw.  Ml 
Anniston,  AL 

Calhoun,  AL 
Appleton-Oshkosh-Neenah,  Wl . 

CalumeL  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
A'ecibo,  PR 

Arecibo.  PR 

Camuy.  PR 

Hatillo,  PR 

OuetKadillas,  PR 
Asheville,  NC 


1.5301 
0.9789 
0.8003 
1.2207 
0.8328 
1.0176 

0.5374 
0.8815 
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Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or 
county  equivalentsi 


T 


Buncombe.  NC 
Athens,  GA 

Clarke,  GA 

Jackson.  GA 

Madison,  GA 

Oconee.  GA 
Atlanta.  GA 

Barrow,  GA 

Butts.  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta.  GA 

De  Katb,  GA 

Douglas.  GA 

Fayette,  GA 

Forsyth.  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry.  GA 

Newton,  GA 

Paulding,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
Atlantic  City,  NJ 

Atlantic,  NJ 

Cape  May.  NJ 
Augusta,  GA-SC.^ 

ColumtMa.  GA 

McDuHie.  GA 

Richmond.  GA 

Aiken,  SC 
Aurora-Elgin.  IL 

Kane.  iL 

Kendall.  IL 
Austin.  TX 

Hays.  TX 

Travis.  TX 

Williamson.  TX 
BakerslieW,  CA 

Kern,  CA 
Baltimore.  MD 

Anne  Arundel,  MO 

Baltimore,  MD 

Baltimore  Oty,  MD 

Carroll,  MD 

Hartord,  MD 

Howard,  MD 

Queen  Annes.  MO 
Bangor.  ME 

Penobscot,  ME 
Baton  Rouge.  LA 

Ascension,  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge.  LA 
Battle  Creek,  Ml 

Calhoun,  Ml 
Beaumont-Port  Arthur,  TX.. 
Hardin,  TX 

Jefferson.  TX 
Orange,  TX 

Beaver  County,  PA 

Beaver.  PA 

Bellingham.  WA 

Whatcom,  WA 

Benton  Harbor.  Ml  

Berrien,  Ml 

Bergen-Passaic.  MJ 

Bergen,  NJ 
Passaic,  NJ 

Billings.  MT 

Yelk)wstone.  MT 
Bikjxi-Gultport.  MS.... 


Wage  index 


0.8194 


0.9647 


1.0553 
0.9541 

1.0571 
1.0657 

1.1669 
1.0825 


0.9217 
0.9586 

1.0029 
0.9929 

1.0674 
1  1153 
0.8660 
1.0604 

0.9932 
0.8352 


Table  IIIa— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage  index 


Hancock.  MS 

Harrison,  MS 
Binghamton,  NY 

Broome,  NY 

Tioga.  NY 
Birmingham.  AL 

BlounL  AL 

Jefferson.  AL 

Saint  Clair.  Al 

Shelby,  AL 

Walker,  AL 
Bismarck,  ND 

Burleigh,  ND 

Morton,  ND 
Bloomington,  IN 

Monroe,  IN 
Bloomington-Normal.  IL 

McLean,  IL 
Boise  City.  ID 

Ada,  ID 
Boston-Lawrence-Salem-Lowell- 

Brockton.  MA 

Essex,  MA 

Middlesex.  MA 

Nortolk.  MA 

Plymouth.  MA 

Suffolk.  MA 
Boulder-Longmont,  CO 

Boulder,  CO 
Bradenlon,  FL 

Manatee.  FL 
Brazoha.  TX 

Brazoria,  TX 
Bremerton,  WA 

Kitsap.  WA 
Bridgeport-Stamlord-Norwalk-Danbury 

Fairfield,  CT 
Brownsville-Harlingen,  TX 

Cameron.  TX 
Bryan-College  Station,  TX 

Brazos.  TX 
Buffalo,  NY 

Erie,  NY 
Burlington,  NC 

Alamance,  NC 
Burlington,  VT 

Chittenden,  VT 

Grand  Isle,  VT 
Caguas,  PR 

Caguas,  PR 

Gurabo,  PR 

San  Lorenz.  PR 

Agues  Buenas,  PR 

Cayey.  PR 

Cidra,  PR 
Canton,  OH 

Carroll,  OH 

Stark,  OH 
Casper,  WY 

Natrona,  WY 
Cedar  Rsiptds.  lA 

Linn,  lA 
Champaign-Urtiana-Rantoul,  IL 

Champaign,  IL 
Charleston.  SC 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 
Charleston,  WV 

Kanawha.  WV 

Putnam,  WV 
Charlotte-Gastonia-Rock  Hill.  NC-SC . 


0.9465 


0.9366 


0.9572 

0.9485 
0.9455 
1.0409 

1.1651 


1.0940 
0.9224 
08886 
0.9727 
1.1916 
0.8857 
0.9548 
10100 
0.7951 
0.9880 

0.5682 


0.9627 

1.0345 
0.9758 
09564 
0.8724 

1.0225 
0.9162 


Table  IIIa.— Wage  iNor.y.  for  Urban 
Areas— ContiOk^ 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage  <ndex 


Cabarrus.  NC 
Gaston,  NC 
Lincoln,  NC 
Mecklenburg,  NC 
Rowan.  NC 
Union,  NC 
York.  SC 

Chartotlesville,  VA 

Albernwte,  VA 
Charlottesville  City.  VA 
Fluvanna.  VA 
Greene.  VA 

Chattanooga.  TN-GA 

Catoosa.  GA 
Dade.  GA 
Walker.  GA 
Hamilton,  TN 
Manon,  TN 
Sequatchie,  TN 

Cheyenne,  WY „ 

Laramie.  WY 

Chicago.  IL 

Cook.  IL 
Ou  Page,  IL 
McHenry,  IL 

Chico,  CA 

Butte.  CA 

Cincinnati,  OH-KY-IN 

Deartxjm,  IN 
Boone.  KY 
Campbell.  KY 
Kenton,  KY 
Clermont,  OH 
Hamilton,  OH 
Warren.  OH 
Clarksville-Hopkinsville,  TN-KY. 
Christian,  KY 
Montgomery,  TN 

Cleveland.  OH 

Cuyahoga.  OH 
Geauga,  OH 
Lake,  OH 
Medina,  OH 

Colorado  Spnngs.  CO.... 

El  Paso,  CO 

Cotumbta.  MO 

Boone.  MO 

Columbia,  SC 

Lexington,  SC 
Richland,  SC 

Columbus.  GA-AL 

Russell.  AL 
Chattanoochee,  GA 
Muscogee.  GA 

Columbus,  OH 

Delaware,  OH 
FairtieM,  OH 
Franklin.  OH 
Licking,  OH 
Madison,  OH 
Pickaway,  OH 
Union,  OH 

Corpus  Christi,  TX ■ 

Nueces.  TX 
San  Patricio,  TX 

Cumberland,  MD-WV 

Allegany,  MD 
Mineral,  WV 

Dallas,  TX 

Collin,  TX 
Dallas.  TX 
Denton.  TX 
Ellis.  TX 
Kaufman,  TX 
Rockwall.  TX 
Danville,  VA 


0.9441 


0.a7Cfi 


0.9109 
1.1747 

1  1827 
1.0647 


0.7900 
1.1297 

1.023* 
10523 
09098 

0.7785 
0.9687 


0.9470 


0.8732 


10318 


0.7898 
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Table  IIIa.— Wage  Index  fop  Urban 
Areas— Ckjotinued 


Urbar  »«»  (constituent  countiM  or 
county  eqwvaients) 


Danville  City.  VA 
Pittsylvania,  VA 
Davenport-Rock  island- Moline,  lA-lL. 
Scott.  lA 
Henry,  IL 
Rock  Island.  IL 

Dayton-Spnngfield.  OH 

Oark.  OH 
Greene.  OH 
Miami.  OH 
Montgomery.  OH 

Daytona  Beacti.  FL 

Volusia.  FL 

Decatur.  AL - 

Lawrence,  AL 
Morgan.  AL 

Decatur.  IL 

Macon,  IL 

Denver,  CO _ - 

Adams.  CO 
Arapahoe.  CO 
Denver,  CO 
Douglas.  CO 
JeffersoaCO 

Des  Momea.  lA „ 

Dallas,  lA 
Po*.  lA 
Warren.  lA 

Detroit.  Ml ~ 

Lapeer.  Ml 
Livingston.  Ml 
Macomb.  Ml 
Morwoe.  Ml 
Oakland.  Ml 
Saint  Clair.  Ml 
Wayne.  Ml 

Dothan.  AL - 

Dale.  AL 
Houston,  AL 

Dubuque.  lA — 

Dutiudue.  lA 

Duluth,  MN-WI 

S.  Louis.  MN 
Douglas.  Wt 

Eau  Claire.  Wl 

Chippewa.  Wt 
Eau  Claire.  Wl 

B  Paso.  TX 

EI  Paso.  TX 

Elkhart-Goshen.  IN 

Bkhart.  N 

Elmira.  NY 

Chemun.  NY 

Enid.  OK 

GarfiekJ.  OK 

Erie.  PA 

Eire.  P». 

Eugene-bofingfieid.  OR , 

Lane,  OR 

EvansviHe.  IN-KY 

Posey.  IN 
Varyjertjurgh.  IN 
Wamck.  IN 
Henderson.  KY 

Fargo-Moorhead.  ND-MN 

Clay.  MN 
Ca.^.  NO 

Fayetteville.  NC 

Cumtjertand.  NC 

Fayetteville-Spnngdale.  AR 

Washington,  AR 

Flint  Ml  

Genesee,  Ml 

Florence.  AL 

Colbert,  AL 
Lauderdale.  AL 
Florence,  SC 


Wage  Index 


0.9936 
1.0520 

0.9080 

0.7610 

0.9162 
t.2170 

tDlOO 
1.1430 


Table  HIa.— Wage  Index  for  Urban 
Areas— Continued 


0,8161 

0.9857 
0.9799 

0.9163 

0.9202 
0.9422 
0.9437 
0.9394 
0.9718 
1.0763 
0.9909 

1.0338 

0.6324 
0.8054 
1.1925 
0.7824 

0.7839 


Vrban  area  (constituerti  counties  or 
county  equivaiants) 


T 


Wage  index 


Florence.  SC 

Fort  Coltins-Loveland,  CO — 

Lanmor.  CO 
Ft       Lauderdale-Hollywood-Pompano 

Beach.  FL — • 

Broward.  FL 

Fort  Myers-Cape  Coral,  FL. 

Lee.  FL 

Fort  Pierce.  FL —. 

Martin,  FL 
St  Lucie,  FL 

Fort  Sirtth.  AR-OK „._ 

Crawford,  AR 
Sebastian.  AR 
Sequoyah,  OK 

Fort  Walton  Beach,  FL - 

Otiakxjsa.  FL 

Fort  Wayne,  IN 

AAen.  IN 
DeKatt),  IN 
Whitley,  IN 

Forth  Worth-Arlington.  TX .._ 

Johnston.  TX 
Parker,  TX 
Tarrant  TX 

Fresno,  CA — 

Fresno,  CA 

Gadsden.  AL 

Etowah,  AL 

Gainesville,  FL 

Aiachua.  FL 
Bradford.  FL 

Galveston-Texas  Oty,  TX _. 

Galveston.  TX 

Gary-Hammond.  IN 

Lake.  IN 
Porter.  IN 

Glens  Falls.  NY ...._ 

Warren,  NY 
Washington.  NY 

Grand  Forte,  ND 

Grand  Forte,  NO 

Grand  Rapids.  Ml 

Kent  Ml 
Ottawa.  Ml 

Great  Falls,  MT 

Cascade,  MT 

Greeley.  CO _.. 

WeM.  CO 

Green  Bay,  Wl 

Brown,  Wl 
Greensboro-WlnstocvSalem  High 

Point  NC — 

Davidson.  NC 
Davie.  NC 
Forsyth.  NC 
Gjilford,  NC 
Randolph.  NC 
Stokes.  NC 
Yadkin.  NC 

Greenville-Spartanburg.  SC 

Greenville.  SC 
Pickens.  SC 
Spartanburg.  SC 

Hagerstown.  MD _ 

Washington.  MO 

Hamilton-MkJdIetown,  OH „ 

Butler,  OH 

Harrisburg-Lebanon-Cartisle,  PA... 

Cumberland.  PA 
Dauphin,  PA 
Lebanort,  PA 
Perry.  PA 
Hartford-Middletowr)— New       Britairv 
a-istoLCT 


Tabl£  »Ia.— Wage  Index  for  Urban 
Areas— Continued 


1.0650 

1.0958 
a9628 
1.0498 

0.8811 

0.8812 
0.9352 

0.9829 

1.1246 
0.8S90 
a9367 

1.0754 
1i)609 

0.9488 

0.9779 
1.0409 

tD48S 
1.0301 
1.0085 

0.9182 


0.9060 

0.9449 
a9944 
0.9891 

1.1621 


Urban  area  (eooalitueni  counlias  or       ^       j^^ 
county  equivalants)                      ^^ 

Hartford.  CT 

i 

Middlesex,  CT 

Tolland,  CT 

Lrtchfietd,  CT 

Hickory.  NC 

0.8908 

I 

Alexander.  NC 

Burke.  NC 

Catawba.  NC 

Honolulu,  HI — 

1.1882 

Honolulu,  HI 

Houma-Thibodaux,  LA — 

0.8550 

Lafourche,  LA 

Terrebonne.  LA 

Houston,  TX - 

1.0396 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller.  TX 

Huntington-Ashland.  WV-KY-OH _.. 

0.9491 

Boyd,  KY 

Carter.  KY 

Greenup,  KY 

Lawrence.  OH 

' 

Cabell.  WV 

t 

Wayne,  WV 

» 

Huntsville,  AL -.. 

0.8725 

Madison.  AL 

Indianapolis,  IN — 

1.0258 

Boone,  In 

Hamilton,  IN 

Hancock.  IN 

Hendncte,  IN 

Johnsort  IN 

Marion,  IN 

Morgan.  IN 

Shelby.  IN 

Iowa  aty.  lA _ ~ 

1.1905 

Johnson,  lA 

Jackson.  Ml 

1.0032 

Jackson.  Ml 

Jackson,  MS 

0.8819 

Hinds.  MS 

Madison,  MS 

Rankin.  MS 

Jackson.  TN - — 

0.7919 

Madison.  TN 

JacksonvUle,  FL  .„ - — 

0.9344 

Clay.  FL 

Duval.  FL 

Nassau,  FL 

St  Johns.  FL 

Jacksonville  NC      

0.7700 

Onslow.  NC 

Jamestown-Dunkirk.  NY _ 

0.8263 

Chautaqua,  NY 

Janesville-Belolt  Wl -. 

0.9109 

Rock,  Wl 

lAfCAV  Pitv   NJ                                 

1.0921 

Hudson.  NJ 

Johnson  City-Kingsport-Bristol,  TN-VA. 

0.8640 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi.  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

Johnstown.  PA _ - 

0.9379 

Cambria.  PA 

Somerset,  PA 

Joliet  IL              

1.0935 

Grundy.  IL 

Will.  IL 

Joplin,  MO -.. 

0*767 
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DURBAN 


Wag*  index 


1.0650 

1.0958 
a9628 
1.0498 

0.8811 

0.8812 
0.9352  I 

0.9829 

1.1246 
0.8590 
0.9367 

1.0754 
1X)609 

0.9488 

0.9770 
1.0409 

1.0485 
1.0301 
1.0085 

0.9182 


0.9060 

0.9449 
0.9944 
0.9891 

1.1621 


TABt£  ItlA.— WAGE  NOEX  FOR  URBAN 

Areas— Continued 


Urt)an  area  (oonaWuani  couotia*  or 
county  equivalants) 


Wage  index 


Hartlofd.  CT 
Middlesex.  CT 
Tolland.  CT 
Lilchfield.  CT 

Htckofy.  NO ~ 

Alexander,  NC 
Burtte.  NC 
CatawtMu  NC 

Hofvjiulu.  HI 

Honolulu,  HI 

Hounw-Thibodaux,  LA 

Lafourche.  LA 
Ten-ebonrw.  LA 

Houston,  TX 

Fort  Bend.  TX 
Harris.  TX 
Libeny.  TX 
Montgomery.  TX 
Waller,  TX 

Huntington-Ashland,  WV-KY-OH 

Boyd.  KY 
Carter.  KY 
Greenup.  KY 
Lawrence,  OH 
Cabell.  WV 
Wayne.  WV 

Huntsville,  AL 

Madison,  AL 

Indianapolis.  IN 

Boone,  In 
Hamilton.  IN 
Hancock.  IN 
Hendricfcs,  IN 
Johnsoa  IN 
Marion.  IN 
Morgan.  IN 
Shelt}y,  IN 

Iowa  City.  lA 

Johnson.  lA 

Jackson,  Ml 

Jackson.  Ml 

Jackson,  MS 

Hinds,  MS 
Madison,  MS 
Rankin.  MS 

Jackson.  TN 

Madison.  TN 

Jacksonville,  FL — 

Clay.  FL 
Ouval,  FL 
Nassau.  FL 
St  Johns,  FL 

Jacksonville,  NC 

Onslow,  NC 

JamestowTvCXir*irk,  NY _ 

Chautaqua.  NY 

Janesville-Beiolt,  Wl 

Rock.  Wl 

Jersey  Crty,  NJ 

Hudson.  NJ 
Johnson  Crty-Kingsport-Bristol.  TN-VA. 
Carter.  TN 
Hawkins.  TN 
Sullivan,  TN 
Unwoi.  TN 
Washington.  TN 
Bristol  aty,  VA 
Scott,  VA 
Washington,  VA 

Johnstown,  PA _ 

Cambria.  PA 
Somerset,  PA 

Joliet  lU 

Grundy,  tt. 
Will.  IL 
Joplin.  MO ~ 


0.8908 

1.1882 
0.8550 

1.0396 
0S491 


0.8725 
1.0258 


1.1905 
1.0032 
0.8819 

0.7919 
0.9344 

0.7700 
0.8263 
0.9109 
1.0921 
0.8640 


0.9379 


1.0935 


0.8767 
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Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Jasper.  MO 
Newton.  MO 

Kalamazoo,  Ml ^ 

Kalamazoo,  Ml 

Kankakee,  IL - 

Kankakee.  IL 

Kansas  Oty,  KSMO 

Johnson,  KS 
Leavenworth,  KS 
Miami.  KS 
Wyandotte,  KS 
Cass.  MO 
Clay.  MO 
Jackson.  MO 
Lafayette.  MO 
Platte,  MO 
Ray,  MO 

Kenosha,  Wl 

Kenost^.  Wl 

Killeen-Temple,  TX 

Bell,  TX 
Coryell,  TX 

Knoxville,  TN 

Anderson.  TN 
Blount,  TN 
Grainger,  TN 
Jefferson.  TN 
Knox.  TN 
Sevier,  TN 
Unkjn,  TN 

Kokomo.  IN _. 

Howard.  IN 
Tipton,  IN 

LaCrosse,  Wl 

LaCrosse,  Wl 

Lafayette,  LA 

Lafayette,  LA 
St.  Martin,  LA 

Lafayette,  IN 

Tippecanoe.  IN 

Lake  Charles,  LA 

Calcasieu,  LA 

Lake  County.  IL 

Uke.  IL 

Lakeland-Winter  Haven.  FL 

Polk.  FL 

Lancaster,  PA 

Lancaster,  PA 

Lansing-East  Lansing.  Ml , 

Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

Laredo,  TX 

Webb,  TX 

Las  Cruces,  NM 

Dona  Ana.  NM 

Las  Vegas,  NV 

Clark,  NV 

Lawrence,  KS 

Douglas,  KS 

Lawton,  OK .' 

Comanche,  OK 

Lewiston-Auburn.  ME 

Androscoggin.  ME 

Lexington-Fayette,  KY 

Bourbon,  KY 
Clari^,  KY 
Fayette.  KY 
Jessamine,  KY 
Scott,  KY 
Woodford.  KY 

Lirtw.  OH 

Allen.  OH 
Auglaize,  OH 

LJTKoln,  NE 

Lancaster,  NE 
Little  Rock-North  Little  Rock.  AR.. 


Wage  index 


1.2138 
0.9175 
1.0309 


1.0207 
0.9672 

0.8886 


0.9905 

0.9769 
0.9490 

0.8925 
0.9488 
1.1096 
0.8630 
1.0023 
1.0594 

0.7873 
0.8486 
1.1053 
0.9771 
0.9114 
0.9309 
0.9403 


0.9280 

0.9464 
1.0236 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urt>an  area  (constituent  counties  or 
county  equivalents) 

Wage  index 

Faulkner,  AR 

Lonoke.  AR 

Pulaski,  AR 

Saline.  AR 

0.8509 

Gregg.  TX 

Harrison.  TX 

Loraln-Elyria  OH  

09843 

Lorain,  OH 

Los  Angeles-Long  Beach,  CA 

12986 

Los  Angeles,  CA 

Louisville,  KY-IN 

0.9757 

Dark,  IN 

Ftoyd. IN 

Hamson,  IN 

Bullitt,  KY 

Jefferson,  KY 

OkJham,  KY 

Shelby,  KY 

Lubbock,  TX , 

0.9688 

Lubbock,  TX 

Lvnchbura  VA. 

0.8997 

Amherst,  VA 

Campbell.  VA 

Lynchburg  &ty,  VA 

Macon-Warner  Robins.  GA 

0.9157 

Bibb.  GA 

Huston.  GA 

Jones.  GA 

Peach.  GA 

Madison.  Wl 

1.0712 

Dane,  Wl 

Manchester-Nashua.  NH 

0.9812 

Hillsborough,  NH 

Merrimack,  NH 

MansfieW,  OH 

09416 

Richland.  OH 

Mayaguez,  PR 

0.5415 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

San  German,  PR 

McAllen-Edinburg-Mission.  TX 

07787 

Hidalgo,  TX 

Medford  OR 

1.0259 

Jackson,  OR 

Melboume-Titusville,  FL 

0.9325 

Brevard,  FL 

Memphis  TN-AR-MS 

1.0022 

Crittenden,  AR 

De  Soto,  MS 

Shelby.  TN 

Tipton,  TN 

Merced,  CA 

1.1533 

Merced,  CA 

Miami-Hialeah  FL                  

1.0538 

Dade,  FL 

Mkldlesex-Somerset-Hunterdon.  NJ 

1.0373 

Hunterdon,  NJ 

Middlesex.  NJ 

Somerset  NJ 

MkJIand,  TX 

1.1002 

Midland,  TX 

Milwaukee,  Wl 

1.0853 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha.  Wl 

Minneapolis-St  Paul,  MN-WI 

1.1481 

Table  iiia.— Wage  Index  for  Urban 
Areas— Continued 


Urtjan  area  (constituent  counties  or 
county  equivalents) 


Wage  mdex 


Anoka,  MN 
Carver.  MN 
Chisago,  MN 
Dakota.  MN 
Hennepin.  MN 
Isanti.  MN 
Ramsey.  MN 
Scott.  MN 
Washington,  MN 
Wnght,  MN 
St  Croix.  Wl 

Mobile,  AL 

Bakjwin,  AL 
Mobile,  AL 

Modesto,  CA 

Stanislaus.  CA 

Monmouth-Ocean.  NJ 

Monmouth,  NJ 
Ocean,  hU 

Morwoe.  LA 

Ouachita.  LA 

Montgomery,  AL 

Autauga.  AL 
Elmore,  AL 
Montgomery,  AL 

Munde,  IN 

Delaware,  IN 

Muskegon,  Ml ™ 

Muskegon,  Ml 

Naples,  FL 

CoHier.  FL 

NashviHe,  TN 

Cheatham,  TN 
Davidson,  TN 
Dk:kson,  TN 
Robertson.  TN 
Rutherford,  TN 
Sumner.  TN 
Williamson,  TN 
Wilson,  TN 

Nassau-Suffolk,  NY 

Nassau,  NY 
Suffolk,  NY 
New  Bedford-Fall  River-Attleboro.  MA . 
Bristol,  MA 

New  Haven  Watertwry-Meriden.  CT 

New  Haven,  CT 

New  LorxJon,  Lorxlon-Norwich 

New  London,  CT 

New  Orleans,  LA 

Jefferson,  LA 

Orleans,  LA 

St  Bernard,  LA 

St  Charles,  LA 

St  John  The  Baptist  LA 

St  Tammany,  LA 

New  York,  NY 

Bronx,  NY 
Kings,  NY 
New  York  City.  NY 
Putnam.  NY 
Queens.  NY 
Richmond,  NY 
Rockland.  NY 
Westchester.  NY 

Newark.  NJ  

Essex.  NJ 
Moms.  NJ 
Sussex,  NJ 
Union,  NJ 

Niagara  Falls.  NY 

Niagara.  NY 
Norfolk-Virginia  Beach-Newport  News. 
VA 


0.8730 

1.1935 
0.9922 

08855 
0.8502 

09405 
0.9803 
1.04t3 
0.9415 


1.3090 

0.9847 
1.155/ 
1.1267 
0.9202 


1.3735 


1.1354 


0.8775 


0.9305 
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Table  IIIa.— Wage  Index  for  Urban 
Areas — Continued 


Urtowi  araa  (constituent  countiM  or 
county  eqiMvatents) 


Wage  index 


Chesapeake  Oty.  VA 
Gloucester.  VA 
Hampton  Oty.  VA 
James  City  Co..  VA 
Newport  News  Oty.  VA 
Norlotk  City.  VA 
Poquoson.  VA 
Portsmout^  Oty.  VA 
Sutfolh  Oty.  VA 
Virginia  Beach  Oty.  VA 
Williamstxa-g  Oty.  VA 
York.  VA 

Oakland.  CA 

Alameda.  CA 
Contra  Costa.  CA 

Ocala.  FL 

Manon.  FL 

Odessa.  TX 

Ector.  TX 

Oklahoma  City.  OK 

Canadian.  OK 
Cleveland.  OK 
Logan.  OK 
McOain.  OK 
Oklahoma.  OK 
Pottawatomie,  OK 

Olvmpia.  WA 

Thurston.  WA 

Omaha.  NE-IA 

Pottawattamie.  lA 
Douglas.  NE 
Sarpv.  NE 
Washington.  NE 

Orange.  County.  NY 

Orange.  NY 

Ortando.  FL 

Orange,  FL 
Osceola,  FL 
Seminole,  FL 

Owensboro.  KY 

Daviess.  KY 

Oxnard-Ventura.  CA 

Ventura.  CA 

Panama  Oty.  FL 

Bay.  FL 
Parkersburg-Marietta,  WV-OH.. 
Washington.  OH 
Wood.  WV 

Pascagcula  MS 

Jacksor  MS 

Pensacoia.  FL -... 

Escambia,  FL 
Sa.-'.ta  Rcsa,  FL 

Peoria.  IL 

Peona.  IL 
Tazewell.  IL 
Woodford.  IL 

Ptntedetphia,  PA-N.J 

Burlington,  IsiJ 
Camden,  NJ 
Gkjucester.  NJ 
Bucks.  PA 
Chester.  PA 
Delaware.  PA 
Montgomery.  PA 
Philadelph.a,  PA 

Phoenix  AZ 

Mancooa.  AZ 

Pine  Blufl.  AR 

J«'f1erson,  AR 

Pittsburgh,  PA 

Allegtieny.  PA 
Fayette,  PA 
Washington.  PA 
Westmoi  eland.  PA 
PittsSeJd.  MA 


1.4699 

0J70O 
1.0025 
1.0341 


1.0866 
1.0008 

0.9423 

10000 

08206 
12678 
0.8453 
0.8933 

0.9376 
0.8708 

0.9965 
1.1513 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban 


(constituert  courrties  or 
county  equrvalents) 


1.0684 
0.7969 
1.0723 

1.0432 


Berkshire.  MA 

Ponce,  PR 

Juana  Diaz,  PR 
Ponce,  PR 

PorHwxl,  ME ~ 

Cumberland,  ME 
Sagadahoc.  ME 
York,  ME 

Portand,  OR 

Clackamas,  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill,  OR 

Portsmouth-Dover-Rochester.  NH 

Rockingham,  NH 
Strafford,  NH 

Poughkeepsie,  NY 

Dutchess,  NY 
Ptovidence-Pawtucket-Woonsocket. 

Rl 

Bristol,  Rl 
Kent  Rl 
Newport.  Rl 
Providerx*.  Rl 
Washif^on.  Rl 

Provo-Orem,  UT 

Utah.  UT 

Pueblo,  CO 

Pueblo,  CO 

Racine,  Wl 

Racine,  W1 

Rateigh-Durtiam,  NC 

Durham,  NC 
Franklin,  NC 
Orange,  NC 
wake.  NC 

Rapid  Oty,  SD 

Pennington,  SD 

Reading.  PA 

Berks,  PA 

Redding,  CA 

Shasta,  CA 

Reno,  NV -- 

Washoe.  NV 

Rk:hiand-Kennewick,  WA 

Benton,  WA 
Franklin.  WA 

Richmond-Petersburg.  VA 

Chartes  City  Co..  VA 
Chesterfield.  VA 
Colonial  Heights  City.  VA 
Dmwkldie.  VA 
Goochland.  VA 
Hanover,  VA 
Henrico.  VA 
Hopewell  City.  VA 
New  Kent  VA 
Petersburg  City.  VA 
Powtwitan.  VA 
Prince  George.  VA 
Richmond  Oty.  VA 

Riverside-San  Bernardino,  CA 

Riverside.  CA 

San  Bernardino,  CA 

Roanoke,  VA  — 

Botetourt,  VA 
Roanoke,  V.^ 
Roanoke  Oty,  VA 
Salem  City,  VA 

Rochester,  MN — '. 

Olmsted,  MN 
Roctiester.  NY 


Wage  Index 


0.6160 


0.9690 


1.1912 


a9615 


1.0191 


1.0547 


0. 
1.0386 
0.9624 
0.9641 

0.9221 
0.9767 
1.1787 
1.1773 
0.9978 

0.9521 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


UrtMn  area  (constituent  courtkes  or 
county  equivalents) 


Wage  index 


1.2069 
08765 

1.0540 
1.0060 


Livingston.  NY 
Monroe.  NY 
Ontano.  NY 
Orteans.  NY 
Wayne.  NY 

Rockford.  IL 

Boorw.  IL 
Winnebago.  IL 

Sacramento.  CA 

Eldorado.  CA 
Placer.  CA 
Sacramento.  CA 
Yolo  CA 
Saginaw-Bay  Oty-Midiand.  Ml .... 
Bav,  Ml 
MkJIand.  Ml 
Sa9inaw,  Ml 

St.  Ooud,  MN 

Benton,  MN 
Sherburne,  MN 
Steams.  MN 

St  Joseph.  MO 

Buchanan.  MO 

St  Louis.  MO-IL 

Clinton.  IL 
Jersey. IL 
Madison.  IL 
Monroe,  IL 
St  Oair.  IL 
Franklin.  MO 
Jefferson.  MO 
St  Charles.  MO 
St.  Louis.  MO 
St  Louis  Oty.  MO 
Sunivan  City.  MO 

Salem,  OR 

Marion  OR 
Polk.  OR 
Salinas-Seaside-Monterey.  CA . 
Monterey.  CA 

SaH  Lake  Oty-Ogden,  UT 

Davis,  UT 
Salt  Lake,  UT 
Weber,  UT 

San  Angelo.  TX 

Tom  Green.  TX 

San  Antonio.  TX 

Bexar,  TX 
Comal.  TX 
Guadalupe.  TX 

San  Diego.  CA 

San  Oiego.  CA 

San  Francisco,  CA - 

Mann,  CA 

S«»i  Francisco,  CA 

San  Mateo.  CA 

San  Jose.  CA 

Santa  Clara.  CA 

San  Juan.  PR 

Barcelona  PR 
Bayoman.  PR 
Canovanas.  PR 
Carolina.  PR 
Cdiano.  PR 
Corozal.  PR 


1.0670 
1.2732 

1.0759 

09825 

0.9469 
10354 


•  0803 

1.2736 
1.0220 

08531 
0.8782 

1.2678 
1  6867 

1.4762 
0.5797 
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0.6160 


0.9690 


1.1912 


a9615 


1.0191 


1.0547 


0.9969 
1.0386 
0.9624 
0.^641 

0.9221 
0.9767 
1.1787 
1.1773 
0.9978 

0.9521 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counts  or 
county  equivalents) 


"T 


1.2069 
08765 

1.0540 

1.0060 


Livingston,  NY 
Monroe.  NY 
Ontario.  NY 
Orleans.  NY 
Wayne,  NY 

RocMord.  IL 

Boor>e,  IL 
Winnebago.  IL 

Sacramento,  CA — 

Eldorado.  CA 
Placer.  CA 
Sacramento.  CA 
Yolo  CA 
Saginaw-Bay  City-Midiand.  Ml .... 
Bav.  Ml 
Midland.  Ml 
Sa9inaw,  Ml 

St.  Cloud.  MN 

Benton.  MN 
Sherburne,  MN 
Steams.  MN 

Si  Joseph.  MO 

Buchanan.  MO 

St.  Louis,  MO-IL 

Clinton,  IL 
Jersey, IL 
Madison,  IL 
Monroe,  IL 
St  Clair.  IL 
Franklin.  MO 
Jefferson,  MO 
St.  Charles.  MO 
St.  Louis.  MO 
SL  Louis  City.  MO 
Sullivan  City,  MO 

Salem.  OR 

Manon.  OR 
Polk.  OR 
Salinas-SeaskJe-Monterey,  CA . 
Monterey,  CA 

SaB  Lake  Qty-Ogden.  UT 

Davis.  UT 
Salt  Lake.  UT 
Weber,  UT 

San  Angek).  TX 

Tom  Green.  TX 

San  Antonio.  TX 

Bexar.  TX 
Comal.  TX 
Guadali/pe.  TX 

San  Diego,  CA 

San  Oiego.  CA 

San  Francisco.  CA - 

Mann.  CA 
San  Francisco.  CA 
San  Mateo.  CA 
San  Jose.  CA.. 


Wage  index 


1.0670 
1.2732 

1.0759 

0.9825 

0.9469 
1.0354 


Santa  Clara,  CA 

San  Juan.  PR 

Barcelona.  PR 
Bayoman.  PR 
Canovanas.  PR 
Carolina.  PR 
Catano.  PR 
Ccrozal.  PR 


•  0eC3 

1.2736 
1.0220 

08531 
0.8782 

1.2678 
1.6867 

1.4762 
0.5797 
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Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage  index 


Dorado.  PR 
Fajardo.  PR 
Ftonda.  PR 
Guaynabo.  PR 
Humacao.  PR 
Juncos,  PR 
Los  Piedras.  PR 
Loiza,  PR 
Luguillo.  PR 
Manati.  PR 
Naraniito.  PR 
Rio  Grande.  PR 
San  Juan.  PR 
Toa  Aita.  PR 
Tea  Baja.  PR 
TroiiHo  Alto.  PR 
Vega  Alta.  PR 
Vega  Baia.  PR 
Santa   Barbara-Santa   Mana-Lompoc. 

CA 

Santa  Barbara.  CA 

Santa  Cruz.  CA 

Santa  Cruz.  CA 

Santa  Fe.  NM 

Los  Alamcs.  NM 
Santa  Fe.  NM 

Santa  Rosa-Petaluma.  CA 

Sonoma.  CA 

Sarasota.  FL 

Sarasota.  FL 

Savannah.  GA 

Chatham,  GA 
Effingham.  GA 

Scranton.  Wiikes  Barre.  PA 

Columbia.  PA 
Lackawanna.  PA 
Luzerne.  PA 
Monroe.  PA 
Wyoming.  PA 

Seattle.  WA 

King.  WA 
Snohomish.  WA 

Sharon.  PA : 

Mercer.  PA 

Sheboygan.  Wl 

Sheboygem.  Wl 

She''man-Denison.  TX 

Grayson.  TX 

Shreveport  LA 

Bossier.  LA 
Caddo.  LA 

Swux  Oty.  IAtNE -.. 

Woodbury.  lA 
Dakota.  NE 

Stoux  Falls.  SO 

Minnehaha.  SO 

South  Bend-Mishawaka.  IN 

St.  Joseph.  IN 

Spokane.  WA 

Spokane.  WA 

Sprmgfiekl.  IL 

Menard.  IL 
Sangamon.  IL 

Springfield.  MO 

Christian.  MO 
Greene.  MO 

Springfield.  MA 

Hampden.  MA 
Hampshire.  MA 

State  College.  PA 

Centre.  PA 

Steubenville-Weirton,  OH-WV 

Jefferson,  OH 
Brooke,  WV 
Hancock.  WV 
Stockton.  CA 


1.1812 
1.2558 
09592 

1.3064 
0.9693 
0.8726 

0.9645 


1.1350 

0.9531 
0.9553 
08782 
0.9515 

09548 

0.9757 
1.0087 
1.1277 
1.0214 

0.9275 

10152 

10488 
0.9346 

1.2459 


Table  IIIa.— Wage  Index  for  Urban 
Areas— Continued 


Urt)an  area  (constituent  counties  or       wi/-__  i-n-, 
county  equivalents)  I  ^^^  "^^ 


San  Joaquin.  CA 
Syracuse.  NY . 
Madison.  NY 
Onondaga,  NY 
Oswego.  NY 
Tacoma.  WA . 
Pierce.  WA 

Tallahassee.  FL. 

Gadsden.  FL 
Leon.  FL 
Tampa-St  Petersburg-Clearwater.  FL . 
Hernando.  FL 
Hillstxsrough.  FL 
Pasco.  FL 
Pinellas.  FL 

Terre  Haute.  IN 

Clay.  IN 
Vigo.  IN 

Texarkana.  TX-AR 

Miller.  AR 
Bowte,  TX 

Toledo.  OH 

Fulton.  OH 
Lucas.  OH 
Wood.  OH 

Topeka.  KS 

Shawnee.  KS 

Trenton.  NJ 

Mercer.  NJ 

Tucson.  AZ 

Pima.  AZ 

Tulsa.  OK 

aeeks.  OK 
Osage.  OK 
Rogers.  OK 
Tulsa.  OK 
Wagoner.  OK 

Tuscaloosa.  AL 

Tuscaloosa.  AL 

Tyler.  TX 

Smith,  TX 

Utica-Rome.  NY 

Herkimer.  NY 
Oneida.  NY 

Vallejo-FairfieW-Napa.  CA 

Napa,  CA 
Solano.  CA 

Vancouver.  WA 

Clark.  WA 

Victona.  TX 

Victoria.  TX 

Vineland-Millville-Bridgeton.  NJ 

Cumberland.  NJ 

Visalia-Tulare-Porterville.  CA 

Tulare.  CA 

Waco.  TX 

McLennan.  TX 

Washington.  DC-MD-VA 

Distnct  of  Columt>ia.  DC 
Calvert  MD 
Charles,  MD 
Frederick.  MD 
Montgorriery.  MD 
Prince  Georges.  MO 
Alexandria  City.  VA 
Arlington.  VA 
Fairfax,  VA 
Fairfax  City.  VA 
Falls  Church  City.  VA 
Loudoun.  VA 
Manassas  Oty,  VA 
Manassas  Park  City,  VA 
Prince  William,  VA 
Stafford.  VA 
Waterloo-Cedar  Falls.  lA 


10061 

1.0614 
0.9419 

0.9622 

0.8562 
0.8402 
1  1547 

10183 
1.0231 
0.9930 
09558 

09627 
0.9907 
0.8673 

1.3341 

1.1379 
0.6474 
0.9879 
10566 
08688 
1.1631 


0.9648 


Table  IIIa —Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  countie*  or 
county  equr^alents) 


Wage  index 


Black  Hawk.  lA 

Bremer.  I A 
Wausau.  Wl 

Marathon.  Wl 
West  Palm  Beach-Boca  Raton-Delray 

Beach.  FL 

Palm  Beadv  FL 
Wheeling.  WV-OH 

Belmont.  OH 

Marshall.  WV 

Oho.  WV 
Wichita.  KS 

Butler.  KS 

Harvey,  KS 

Sedgwick.  KS 
Wichita  Falls.  TX 

Wichita.  TX 
W'lliansport.  PA 

Lycoming,  PA 
Wilmington,  DE-NJ-MD 

New  Castle.  DE 

Ceal.  MD 

Salem.  NJ 
Wilmingtorv  NC 

New  Hanover.  NC 
Worcester-Fitchburg-Leominster.  MA.. 

Worcester.  MA 
Yakima.  WA 

Yakima.  WA 
York.  PA ; 

Adams,  PA 

Yori^.  PA 
YoungstowrvWarren.  OH 

Mahoning.  OH 

Trumbull.  OH 
Yuba  Oty,  CA 

Sutter.  CA 

Yuba.  CA 
Yuma.  AZ 

Yuma.  AZ 


0  9836 

1.0033 
09130 

1.1002 

0  8560 
0908« 
10689 

09304 
1.0341 
10303 
09582 

10282 

10369 

09462 


TABLE  III— B.  Wage  Index  for  Rural 
Areas 


Non-Urban 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

indMna 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts . 

Michigan 

Minnesota 

Mississippi 

Missoun 

Montana 

Netyaska 

fitevada 


Wage  ndex 


New  Hampsfwe.. 


07»7 
1  4477 
09013 
07462 
1  0970 
09026 
10950 
08626 
08793 

0  7767 
09984 
09O80 
08516 
0.8378 
0.8320 
0.8141 
07960 
0.8203 
0.8551 
0.8541 
1.0924 
0.9333 
0.8634 
0.741 1 
07965 
0.8860 
07877 

1  0440 
0.9356 
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Table  III— b.  Wage  Index  for  Rural 
Areas— Continued 


Non-Urtan  areas 


New  Jersey 

New  Mexico 

New  York 

North  Carobna.. 
NorVi  Dakota.... 
Otno 


Wage  index 


Oklahonw 

Oegon 

Pennsylvania.... 

Puerto  Rico 

Rhode  Island.... 
South  Carohna. 
South  Dakota... 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Islands.... 

Washington 

West  Virginia.... 

Wisconsin 

Wyoftwig 


0.8913 
0.8634 
08044 
0.8619 
0.8875 
0.8113 
1  0379 
0.9161 
=  0.5271 
I 

07760 
0.7903 
0.7606 
0.7880 
0.9337 
08943 
0.8069 
'10000 
1.0067 
0.8712 
0.8810 
0  9321 


'  All  counties  wiltun  Slate  are  classified  urtian. 
'  Approximate  value  for  area. 

Table  IV.— Cost  Reporting  Year 
Adjustment  Factor  ' 


If  the  HHA  cost  reporting  penod 
begins — 


August  1.  1991 

September  1,  1991. 

October  1.  1991 

November  1,  1991.. 
December  1.  1991.. 

January  1.  1992 

February  1,  1992.... 

March  1.  1992 

Apnl  1,  1992 

May  1.  1992 

June  1,  1992 


The 
adjustment 
factor  is — 


1.0048 
1.0096 
1.0143 
1.0192 
1.0239 
1.0288 
10338 
1.0385 
1.0436 
10485 
1.0537 


'  Based  on  compounded  protected  market  t>asket 
inflation  rates  of  5.80  percent  for  1992  and  5  90 
percent  for  1993. 


IX.  Other  Required  Information 

A.  Waiver  of  Proposed  Notice 

n  adopting  notices,  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  public  comment  as  required 
under  section  1871(b)(1)  of  the  Act. 

As  we  discussed  in  section  IV  above. 
we  have  used  the  same  methodoldgy  to 
develop  the  schedule  of  limits  that  was 
used  in  setting  the  limits  published  on 
March  28. 1991.  However,  as  required  by 
section  4207(d)(3)  of  Public  Lav/  101-508, 
we  are  using  a  wage  index  based  on  a 
specified  blend  of  hospital  wage  data 
from  1982  and  1988.  The  cost  limits  have 
been  updated  to  reflect  the  cost 
increases  occurring  between  the  cost 
rf^porting  periods  for  the  data  contained 
in  the  data  base  and  December  31  1991. 


Because  the  methodology  used  to 
develop  this  schedule  of  Hmils  was 
previously  published  for  public  comment 
and  because  the  applicable  wage  index 
is  mandated  by  section  4207(d)(3)  of 
Public  Law  101-508  for  cost  reporting 
periods  beginning  July  1, 1991,  we 
believe  that  it  would  be  impracticable 
and  unnecessary  to  request  public 
comment  before  implementation  of  these 
cost  limits.  To  do  so  would  be  contrary 
to  the  public  interest.  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice. 

B.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  normally  provide  a  delay  of  30 
days  in  the  effective  date  for  documents 
such  as  this.  However,  the  clear 
direction  of  section  4207(d)(3)  of  Public 
Law  101-508  requires  that  effective  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1991,  we  use  a  wage  index 
based  on  a  specified  blend  of  hospital 
wage  data  from  1982  and  1988.  Because 
publication  of  this  schedule  of  cost 
limits  is  required  by  section 
l«61(v){l)(L)(iii)  of  the  Act  as  revised  by 
section  4207(d)tl)  of  Public  Law  101-508 
and  applies  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1991.  we 
believe  that  a  delay  in  the  effective  date 
is  unnecessary.  Therefore,  we  find  good 
cause  to  waive  the  usual  30-day  delay  in 
the  effective  date  of  this  notice  with 
comment  period. 

C.  Paperworii  Reduction  Act 

This  final  notice  does  not  impose 
information  collection  requirements. 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

D.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  notice  wilh  comment  perod.  we  are 
not  able  to  acknoledge  or  respond  to 
them  individually.  However,  we  will 
consider  all  comments  concerning  the 
provisions  of  this  notice  that  we  receive 
by  the  dale  and  time  specified  in  the 
■  DATES"  section  of  this  notice,  and.  if 
changes  are  made  in  another  notice,  we 
vnl\  respond  to  these  comments  in  that 
notice. 

Authority:  Section  1861(v)(i)(L)  of  the 
Social  Security  Act  (42  U.S.C.  1395x(vj(l)(L)); 
Sfiction  4207(d)  of  Pub.  L  101-508  (42  U.S.C 
H95x  (note});  and  42  CFR  413.30. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hi«spital 
Insurance) 


Dated:  |uiy  23.  1991. 
Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved;  .\ugust  15, 1991. 
Louis  W.  Sullivan, 
Secrt'lary. 

Appendix:  Regulatory  Impact  Statement 
and  Flexibility  Analysis 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  final  notice  that 
meets  one  of  the  E.O.  12291  criteria  for  a 
"major  rule";  that  is.  that  will  be  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final 
notice  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  Regulatory 
Flexibility  Act  (the  RFA)  (5  U.S.C.  601 
through  612).  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  an  MSA. 

This  notice  implements  the  provision 
of  section  4207(d)  of  Public  Law  101-508, 
which  amended  section  1861(v)(l)(L)(iii) 
of  the  Act.  Section  1861(v)(l)(L)(iii)  of 
the  Act  provides  that  not  later  than  July 
1, 1991,  and  annually  thereafter,  the 
Secretary  shall  establish  limits  utilizing 
the  area  wage  index  value  applicable 
under  section  1886(d)(3)(E)  of  the  Act  to 
hospitals  located  in  the  geographic  area 
in  which  the  home  health  agency  is 
located  (determined  without  regard  to 
whether  these  hospitals  have  been 
reclassified  t  j  a  new  geographic  area 
under  section  1886(d)(8)(B)  of  the  Act,  a 
decision  of  the  Medicare  Geographic 
Classification  Review  Board  under 
section  1886[dj[10)  of  the  Act.  or  a 
decision  of  the  Secretary).  Under  section 
•;861(v)(l)(L)(iii)  of  the  Act.  the  Secretary 
is  to  ensure  that  Medicare  aggregate 
payments  to  home  health  agencies  will 
he  no  greater  or  lesser  than  these 
payments  would  have  been  without 
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Dated;  |u!y  23. 1991. 
Gail  R.  Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 

Approved;  .\ugust  15, 1991. 
Louis  W.  Sullivan, 
Secmlary. 

Appendix:  Regulatory  Impact  Statement 
and  Flexibility  Analysis 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  final  notice  that 
meets  one  of  the  E.O.  12291  criteria  for  a 
"major  rule";  that  is.  that  will  be  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final 
notice  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  Regulatory 
Flexibility  Act  (the  RFA)  (5  U.S.C.  601 
through  612).  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  an  MSA. 

This  notice  implements  the  provision 
of  section  4207(d)  of  Public  Law  101-508. 
which  amended  section  1861(v)(l)(L){iii) 
of  the  Act.  Section  1861(v)(l)(L)(iii)  of 
the  Act  provides  that  not  later  than  July 
1, 1991,  and  annually  thereafter,  the 
Secretary  shall  establish  limits  utilizing 
the  area  wage  index  value  applicable 
under  section  1886(d)(3)(E)  of  the  Act  to 
hospitals  located  in  the  geographic  area 
in  which  the  home  health  agency  is 
located  (determined  without  regard  to 
whether  these  hospitals  have  been 
reclassified  to  a  new  geographic  area 
under  section  1886(d)(8)(B)  of  the  Act.  a 
decision  of  the  Medicare  Geographic 
Classification  Review  Board  under 
s«i;iion  1886(d][10)  of  the  Act,  or  a 
decision  of  the  Secretary).  Under  section 
•:861(v)(l)(L)(iii)  of  the  Act,  the  Secretary 
is  to  ensure  that  Medicare  aggregate 
I>ayments  to  home  health  agencies  will 
he  no  greater  or  lesser  than  these 
payments  would  have  been  without 


updating  the  wage  index.  That  is,  the 
changes  in  the  wage  index  values  should 
neither  increase  nor  decrease  pajTnents 
to  HHAs.  In  addition,  section 
1861(v)(l)(L)(iii)  of  the  Act  sets  forth 
provisions  concerning  the  use  of  a 
blended  wage  index  using  both  hospital 
wage  data  from  1982  and  1988  for  cost 
reporting  periods  beginning  on  or  after 
|uly  1, 1991  and  before  July  1, 1993. 

Based  on  the  data  available  to  us.  we 
estimate  the  new  HHA  cost  limits 
implemented  in  this  notice  with  public 
comment  period  will  increase  Medicare 
expenditures  for  HHA  services  by  $1 
million  in  FY  1991  and  $20  million  in  FY 
1992.  (The  increase  in  FY  1991 
expenditures  is  so  low  because  this 
notice  is  effective  only  during  the  last 
quarter  of  FY  1991,  a  period  in  which 
relatively  few  HHA  cost  reporting 
periods  begin.) 

We  believe  that  any  effects  of  these 
provisions  on  the  economy  and  public 
will  be  the  result  of  the  statute  rather 
than  provisions  in  this  notice.  In 
addition,  the  projected  Medicare  costs 
do  not  meet  the  SlOC  million  threshold 
criterion  of  E.O.  12291.  nor  do  we 
believe  that  this  notice  with  public 
comment  period  meets  the  other  criteria 
of  E  0. 12291.  Therefore,  a  final 
regulatory  impact  analysis  is  not 
required.  Also,  we  have  determined,  and 
the  Secretarj'  certifies,  that  this  notice 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

B.  Voluntary  Regulatory  Flexibility 
.Analysis 

We  generally  prepare  a  regulatory 
fiexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
HHAs  are  treated  as  small  entities. 

We  are  preparing  a  voluntary 
regulatory  flexibility  analysis  for  this 
notice  because  of  the  large  number  of 
HHAs  that  will  be  affected  by  the 
provisions  of  this  notice,  which 
implement  the  statute. 

1.  Affected  Entities 

As  of  April  3. 1991  there  are  5.830 
HHAs.  Of  that  number,  approximately  8 
percent  (475)  are  visiting  nurse 
associations;  less  than  1  percent  (41)  are 
combination  government  and  voluntary 
agencies;  16  percent  (935)  are  State  or 
local  government  agencies;  less  than  1 
percent  (9)  are  rehabilitation  center- 
based:  27  percent  (1,556)  are  hospital- 
based;  2  percent  (107)  are  SNF-based 


and  46  percent  (2.707)  are  classified  as 
other  than  the  classifications  provided 
above. 

We  do  not  have  sufficient  data  to 
predict  exactly  which  HHAs  will  be 
most  affected  by  this  notice  nor  the 
magnitude  of  the  impact  upon  individual 
HHAs.  However,  it  is  certain  that 
individual  HHAs  will  be  affected  to 
greater  or  lesser  degree  depending  upon 
the  extent  to  which  their  total  payment 
is  derived  from  Medicare.  We  believe 
that  approximately  28  percent  of  the 
HHAs  will  be  affected  negatively  by  the 
new  cost  limits  (that  is.  their  costs  will 
exceed  the  cost  limits). 

2.  Conclusion 

To  lessen  the  effect  of  changing  from 
use  of  1982  hospital  wage  data  to  use  of 
1988  hospital  wage  data,  section 
1861(v)(l)(L)(ii;)  of  the  Act  specifies  that 
for  HHA  cost  reporting  periods 
beginning  on  or  after  July  1, 1991  and 
before  July  1, 1993.  the  applicable  wage 
index  consists  of  a  blend  of  1982  and 
1988  hospital  wages  and  wage-related 
costs.  The  use  of  a  blended  hospital 
wage  index  will  result  in  HHA  cost 
limits  that  more  accurately  reflect  an 
HHA's  real  cost  of  providing  service 
than  if  we  used  only  the  1982  or  1988 
wage  data.  On  that  basis,  use  of  the 
blended  wage  data  is  reasonable. 

|FR  Doc.  91-24362  Filed  12-6-91;  8:45  amj 
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Medicare  and  Medicaid  Programs; 
Meeting  of  the  Advisory  Council  on 
Social  Security 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 

10(a)  of  the  Federal  Advisory  Committee 

Act,  this  notice  announces  a  meeting  of 

the  Advisory  Council  on  Social  Security. 

date:  The  meeting  will  be  open  to  the 

public  on  December  11, 1991  from  9  a.m. 

to  7  p.m. 

ADDRESS:  Loew's  LEnfant  Plaza  Hotel, 

480  LEnfant  Plaza  Southwest, 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Lagcyda,  Program  Analyst, 

Advisory  Council  on  Social  Security. 

room  638  G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washington,  DC  20201.  202-245- 

0217. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 


Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  ever>' 
four  years.  The  Council  examines  issues 
affecting  the  Social  Security  retirement, 
disability,  and  survivors  insurance 
programs,  as  well  as  the  Medicare  and 
Medicaid  programs,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  The  adequacy  of  the  Medicare 
program  to  meet  the  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structure  for  long-term  care,  and  the 
need  for  more  stable  health  care 
financing  for  the  aged,  the  disabled,  the 
poor,  and  the  uninsured; 

•  Major  Old-Age.  Sur\'ivors  and 
Disability  Insurance  (0,\SDI)  financing 
issues,  including  the  long-range  financial 
status  of  the  program,  relationship  of 
OASDI  income  and  outgo  to  budget- 
deficit  reduction  efforts  under  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985.  and  projected 
buildups  in  the  OASDI  trust  funds:  and 

•  Broad  policy  issues  in  Social 
Security,  such  as  the  role  of  Social 
Security  in  overall  U.S.  retirement 
income  policy. 

The  Council  is  composed  of  the 
following  members:  C.  Lawrence  Atkins, 
Robert  M.  Ball.  Philip  Briggs.  Lonnie  R. 
Bristow.  Theodore  Cooper.  JcAn  T. 
Dunlop.  Karen  Ignagni.  James  R.  Jones. 
John  Meagher,  A.L.  "Pete"  Singleton, 
John  J.  Sweeney,  and  Don  C.  Wegmiller. 
The  chairperson  is  Deborah  Steelman. 

The  Council  is  to  report  to  the 
Secretary  and  Congress  in  1991. 

II.  Agenda 

The  Council  will  discuss  issues 
relating  to  health  care  financing  policy. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.714  Medical  .A.ssistance 
Program:  13.733  Medicare-Hospital  Insurance: 
13.774  Medicare-Suppiementar>'  Medical 
Insurance:  13.802.  Social  Securily-Disability 
Insurance:  13.803  Social  Securily-Retirement 
Insurance:  13.805  Social  Security-Sur\ivor's 
Insurance) 

Dated;  December  3.  1991 
Ann  0.  LaBelle, 

Executive  Director,  Advisory  Council  on 
Social  Security. 

(FR  Doc.  91-29457  Filed  12-6-01;  8:45  «  n| 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meeting- 
Board  of  Scientific  Counselors, 
Division  of  Cancer  Prevention  and 
Control 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevention  and  Control, 
National  Cancer  Institute,  January  16- 
17. 1992,  Building  31,  Conference  Room 
10,  Sixth  Floor,  National  Institutes  of 
Health,  9000  RockviUe  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  January  16  from  8:30  a.m.  to  5 
p.m.  and  on  January  17  from  8:30  a.m. 
until  adjournment  to  discuss 
administrative  details  and  for  the 
discussion  and  review  of  concepts  and 
programs  within  the  Division. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  Institute, 
Executive  Plaza-North,  room  318, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301-496-8526),  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  .Manpower. 
93.399,  Cancer  Control.) 

Dated:  November  27, 1991. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
jFR  Dor.  91-29349  Filed  12-6-91;  8:45  am) 
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National  Institutes  of  Health;  National 
Institute  of  Allergy  and  Infectious 
Diseases 

Microbiology  and  Infectious  Diseases 
Research  Committee;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee.  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
February  27-28, 1992,  in  Building  31  A. 
Conference  Room  4.  at  the  National 


Institutes  of  Health.  Bethesda.  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
from  8  a.m.  to  10  a.m.  on  February  27,  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6),  title 
5.  U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  recess  on  February  27. 
and  from  8  a.m.  until  adjournment  on 
February  28.  These  applications, 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  building  31, 
room  7A32.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
telephone  (JOl-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Peter  R.  Jackson,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research 
Committee.  NIAID.  NIH.  Control  Data 
Building,  room  4Cl3,  Bethesda, 
Maryland  20892,  telephone  (301-496- 
8426),  will  provide  substantive  program 
information. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health. 
Sue  Feldman, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  91-29344  Filed  12-6-91:  8:45  am) 
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National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research.  National 
Institute  of  Child  Health  and  Human 
Development,  January  &-7. 1992, 
Bethesda  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda.  Maryland  20814. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  January  6  to 


adjournment  on  January  7.  Attendance 
by  the  public  will  be  limited  to  space 
available.  The  Board  will  review  and 
assess  Federal  research  priorities, 
activities,  and  findings  regarding 
medical  rehabilitation  research  and 
shall  advise  on  the  provisions  of  the 
statute-required  comprehensive  plan  for 
the  conduct  and  support  of  medical 
rehabilitation  research. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  Executive 
Plaza  North,  room  520,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  Area  Code  301,  496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  Advisory  Board  members  as 
well  as  substantive  program 
information.  If  you  have  specific 
disability-related  requirements  please 
call. 

Dated:  November  27, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  91-29348  Filed  12-6-91;  8:45  am) 
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National  Institutes  of  Health,  National 
Institute  of  Child  Health  and  Human 
Development 

Notice  of  Meeting  of  the  National 
Advisory  Child  Health  and  Human 
Development  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council,  January 
27-28, 1992,  in  the  Shannon  Building 
(bldg.  1).  Wilson  Hall.  National 
Institutes  of  Health.  Bethesda, 
Maryland,  and  the  meeting  of  the 
Subcommittee  on  Planning  on  January 
27,  from  8  a.m.  to  9:30  a.m.  in  building  31, 
room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  January  27  from  9:30  a.m. 
until  5  p.m.  The  agenda  includes  a  report 
by  the  Director,  NICHD,  and  a  report  by 
the  Human  Learning  and  Behavior 
Branch,  NICHD.  The  meeting  will  be 
open  on  January  28  immediately 
following  the  review  of  applications  if 
any  policy  issues  are  raised  which  need 
further  discussion.  The  Subcommittee 
meeting  will  be  open  on  January  27  from 
8  a.m.  to  9:30  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available 

In  accordance  with  the  provision  set 
forth  in  sections  552b(c)(4)  and 
.=i52b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  .neeting 
will  be  closed  to  the  public  on  January 
28  fro.Ti  8  a.m.  to  completion  of  the 
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adjournment  on  January  7.  Attendance 
by  the  public  will  be  limited  to  space 
available.  The  Board  will  review  and 
assess  Federal  research  priorities, 
activities,  and  findings  regarding 
medical  rehabilitation  research  and 
shall  advise  on  the  provisions  of  the 
statute-required  comprehensive  plan  for 
the  conduct  and  support  of  medical 
rehabilitation  research. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  Executive 
Plaza  North,  room  520.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  Area  Code  301,  49&-1485,  will 
provide  a  summary  of  the  meeting  and  a 
rosier  of  Advisory  Board  members  as 
well  as  substantive  program 
information.  If  you  have  specific 
disability-related  requirements  please 
call. 

Dated:  November  27. 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  91-29348  Filed  12-6-91:  8:45  ami 
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National  Institutes  of  Health,  National 
Institute  of  Child  Health  and  Human 
Development 

Notice  of  Meeting  of  the  National 
Advisory  Child  Health  and  Human 
Development  Council 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council.  January 
27-28. 1992,  in  the  Shannon  Building 
(bldg.  1).  Wilson  Hall,  National 
Institutes  of  Health.  Bethesda, 
Maryland,  and  the  meeting  of  the 
Subcommittee  on  Planning  on  January 
27,  from  8  a.m.  to  9:30  a.m.  in  building  31. 
room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  January  27  from  9:30  a.m. 
until  5  p.m.  The  agenda  includes  a  report 
by  the  Director,  NICHD,  and  a  report  by 
the  Human  Learning  and  Behavior 
Branch,  NICHD.  The  meeting  will  be 
open  on  January  28  immediately 
following  the  review  of  applications  if 
any  policy  issues  are  raised  which  need 
further  discussion.  The  Subcommittee 
meeting  will  be  open  on  January  27  from 
8  a.m.  to  9:30  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available 

In  accordance  with  the  provision  set 
forth  in  sections  552b(c)(4)  and 
.'i52b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  .neeting 
will  be  closed  to  the  public  on  January 
28  fro.Ti  8  a.m.  to  completion  of  the 


review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Council  Secretary, 
NICHD,  Executive  Plaza  North,  room 
520.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892.  Area  Code 
301.  496-1485,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  13.864.  Population  Research, 
and  13.865.  Research  for  Mothers  and 
Children.  National  Institutes  of  Health. 

Dated:  November  27, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  91-29345  Filed  12-6-«l;  8:45  am) 

8ILUNG  COOE  414IMI1-M 


National  Institutes  of  Health;  National 
Institute  of  Dental  Research 

Notice  of  the  Meeting  of  National 
Advisory  Dental  Research  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council.  National  Institute  of  Dental 
Research,  to  be  held  January  21-22, 1992. 
Conference  Room  10.  building  31C, 
National  Institutes  of  Health.  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9:30  a.m.  to  recess  on 
January  21  for  general  discussion  and 
program  presentations.  A  meeting  of  the 
National  Advisory  Dental  Research 
Council  Subcommittee  on  Minority 
Activities  will  be  held  on  January  22 
from  1  p.m.  until  adjournment  at  the 
same  location.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  91-463.  the  meeting 
of  the  council  will  be  closed  to  the 
public  on  January  21  from  8:30  a.m.  to 
9:30  a.m.  and  on  January  22  from  9  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 


invasion  of  personal  privacy.  Dr. 
Dushanka  V.  Kleinman.  Executive 
Secretary.  National  Advisory  Dental 
Research  Council.  National  Institute  of 
Dental  Research.  Nationallnstitutes  of 
Health,  building  31.  room  2C39, 
Bethesda,  Maryland  20892,  (telephone 
301-469-9469)  will  furnish  a  roster  of 
committee  members,  a  summary  of  the 
meeting,  and  other  information 
pertaining  to  the  meeting. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research. 

Dated:  November  27, 1991. 
Sue  Feldman, 

Committee  Management  Officer.  SIH. 
|FR  Doc.  91-29346  Filed  12-6-91:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-02-4351-08-241A] 

Randolph  Management  Framework 
Plan  and  Box  Elder  Resource 
Management  Plan  Amendments; 
Availability 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  availability  of  the 
proposed  planning  amendments  of  the 
Randolph  Management  Framework  Plan 
and  the  Box  Elder  Resource 
Management  Plan  to  modify  recreation 
and  OHV  use  in  Rich  County  and  Box 
Elder  County,  Utah. 

summary:  This  notice  of  availability  is 
to  advise  the  public  that  the  proposed 
planning  amendments  are  available  for 
public  review.  The  proposed 
amendments  are  to  modify  OHV  and 
recreation  opportunities  in  Rich  County 
by  removing  17,135  acres  of  public  land 
from  the  A-1  Open  Category  and  place 
them  into  the  B-3  Limited  Category  to 
protect  crucial  big  game  and  sage  grouse 
winter  range.  These  lands  are  described 
as  follows: 

Ail  public  lands  within  T.7  N..  R.7  E.,  T.7N.. 
R.8  E..  T.8  N.,  R.8  E..  and  T.8  N..  R.7E,  Salt 
Lake  Meridian.  Utah  for  a  total  of  17,135 
acres. 

The  amendment  also  includes  closing 
5,282  acres  of  BLM  lands  in  Rich  County 
to  recreation  during  the  period  of 
January  1  through  May  15.  These  lands 
are  described  as  follows: 

Those  lands  located  west  of  Highway  16 
within  T.8  N..  R.8  E.,  Salt  Lake  Meridian, 
Utah  for  a  total  of  5.282  acres. 

The  BLM  also  has  a  proposed 
amendment  to  not  allocate  forage  for 


livestock  on  1,920  acres  of  public  lands 
in  Box  Elder  County,  close  these  lands 
to  recreational  use  from  March  1 
through  June  30,  and  close  these  lands  In 
ORV  use  with  the  exception  of  BLM. 
State  and  other  authorized  individuals. 

A  30-day  protest  period  for  the 
planning  amendments  will  commence 
with  the  publication  of  this  notice  of 
availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  E.  Berggren,  Bear  River  Resource 
Area  Manager,  2370  South,  2300  West. 
Salt  Lake  City,  Utah  84119,  (801)  977- 
4300. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  proposed  planning 
amendments  are  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protest  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1601.5-2. 
Protest  must  be  received  by  the  Bureau 
of  Land  Management,  Director  (WO- 
760),  18th  and  C  Street  NW., 
Washington,  DC  20240,  within  30  days 
after  the  date  of  publication  of  this 
notice  of  availability  for  the  proposed 
planning  amendments. 

Leroy  R.  Turner, 

Utah  Acting  State  Director. 

(FR  Doc.  91-29325  Filed  12-6-91:  8:45  am| 

BILUNG  COOE  4310-OO-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Republication  and 
Availability  of  Species  Lists 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Service  announces  the 
republication  and  availability  of  the 
current  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  found  at 
50  CFR  17.11  and  17.12. 
DATES:  The  republished  lists  contain  all 
changes  through  July  15, 1991. 
ADDRESSES:  Requests  for  copies  should 
be  addressed  to  the  Publications  Unit. 
U.S.  Fish  and  Wildlife  Service.  ARLSQ- 
130.  Washington,  DC  20240  f703/35a- 
1706). 

FOR  FURTHER  tNFORMATION  CONTACT: 
Mr.  Larry  Shannon,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSCH52, 
Washington,  DC  20240,  (703/358-2171). 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  incorporated  into  a  separate 
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reprint  all  changes  through  July  15. 1991. 
to  the  lists  at  50  CFR  17.11  and  17.12 
published  since  the  October  1, 1990. 
compilation  of  that  title.  In  addition, 
minor  changes  or  corrections  to  the 
spellings  of  names,  historic  ranges  and 
special  rules  applicable  to  a  particular 
entry  in  the  table  and  found  elsewhere 
in  this  title  have  been  incorporated  in 
this  special  reprinting  of  these  lists. 
Otherwise,  no  entry  in  these  lists  has 
been  significantly  affected.  The 
document  also  contains  a  list  of  the 
species  that  have  been  entirely  removed 
from  SS  17.11  or  17.12  since  1973.  The  36- 
page  document  is  available  from  the 
Publications  Unit  (address  above). 

Dated.  November  2a  1991. 
Richard  M.  Smith. 

Acting  Director 

[FR  Doa  91-29399  Filed  12-6-91;  &45  am} 

MLUNQ  COOC  «310-SS-M 


National  Park  Service 

Boundary  Revision;  Chickasaw 
National  Recreation  Area 

Pursuant  to  Public  Law  94-235  (90 
Stat.  235).  the  boundary  of  Chickasaw 
National  Recreation  Area  is  revised  to 
include  an  additional  409i)4  acres  as 
shown  on  a  map  entitled  "Boundary 
Map,  Chickasaw  National  Recreational 
Area,"  Drawing  No.  107/80027,  dated 
April  1991.  This  map  is  on  file  and 
available  for  inspection  in  the  Office  of 
the  National  Park  Ser\'ice.  Department 
of  the  Interior,  1100  L  Street  NW.. 
Washington.  DC  20004;  the  Office  of  the 
Southwest  Region.  National  Park 
Service,  1220  S.  St.  Francis  Drive.  Santa 
Fe.  New  Mexico  87504-0728;  and  the 
Office  of  the  Superintendent,  Chickasaw 
National  Recreation  Area. 

Dated:  November  25, 1991. 
fohii  E.  Cook. 

Regional  Director.  Southwest  Region. 
|FR  Doc.  91-29409  Filed  12-6-91;  8:45  am] 

BtUJNO  COOC  Un>-70-M 


General  Managemertt  Plan/ 
Environmental  Impact  Statement  lor 
Fort  Clatsop  National  Memorial,  OR 

agency:  National  Park  Ser\  ice.  Interior. 
action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
General  Management  Plan  for  Fort 
Clatsop  National  Memorial,  Oregon. 

summary:  The  National  Park  Service 

will  prepare  an  environmental  impact 
statement  (EIS)  to  assess  the  impacts  of 
alternative  management  concepts 
described  in  the  General  Management 
Plan  (GMP)  for  Fort  Qatsop  National 


Memorial.  The  GMP  sets  forth  the  basic 
management  philosophy  for  a  unit  of  the 
National  Park  System  and  provides  the 
strategics  for  addressing  issues  and 
achieving  identified  management 
objectives  for  that  unit.  The  plan  will 
describe  strategies  for  managing  natural 
and  cultural  resources  and  for  providing 
for  appropriate  visitor  use  and 
interpretation  for  those  resources. 
Development  concept  plans  for  selected 
facilities  may  be  included  with  the  GMP. 

Major  issues  to  be  addressed  in  the 
CMP/EIS  include  increasing  visitation; 
area  land  use  changes;  land  protection 
needs  adjacent  to  the  park  boundary: 
opportunities  to  protect  and 
commemorate  the  route  of  the  Lewis 
and  Clark  trail  between  the  Fort  and  the 
Pacific  Ocean;  use  and  interpretation  of 
the  Salt  Works  site  in  Seaside,  Oregon: 
future  administrative  and  visitor  facility 
needs;  and  coordination  with  other 
entities  in  the  region  regarding  the 
resources  that  relate  to  the  Lewis  and 
Clark  story. 

A  full  range  of  alternatives,  including 
a  "no  action"  alternative,  will  be 
considered  in  the  GMP/EIS  to  address 
these  and  other  issues  that  may  emerge 
during  the  planning  process. 

Representatives  of  federal,  state  and 
local  agencies,  private  organizations, 
and  individuals  from  the  general  public 
who  may  be  interested  in  or  affected  by 
the  proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  A  public  scoping  meeting 
will  be  held  at  the  Fort  Clatsop  National 
Memorial  Visitor  Center.  Astoria. 
Oregon,  on  Thursday.  January  3a  1992, 
at  7  p.m. 

The  draft  plan  and  environmental 
impact  statement  are  expected  to  be 
completed  and  available  for  public 
review  by  the  fall  of  1992.  The  final 
version  of  the  GMP/EIS  and  the  Record 
of  Decision  are  expected  to  be 
completed  by  the  spring  of  1993. 

The  responsible  official  is  Charles  H. 
Odegaard.  Regional  Director.  Pacific 
Northwest  Region,  National  Park 
Service. 

DATES:  Written  comments  on  the  scope 
of  the  issues  and  alternatives  to  be 
analyzed  in  the  GMP/EIS  should  be 
received  no  later  than  February  29. 1992. 

ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  the  Superintendent,  Fort  Clatsop 
National  Memorial  Route  3.  Box  604- 
FC  Astroia,  OR  97103. 
FOR  njRTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Clatsop  National 
Memorial  at  the  above  address  or  at 
telephone  number  (503)  881-2471. 


Dated:  November  27, 1991. 
Chariea  H.  Odegaaid, 

Regional  Director  Pacific  Northwest  Region. 

National  Park  Senice. 

(FR  Doc.  91-29410  Filed  12-6-91;  8:45  am) 

BtUJNO  COOC  4310-70-M 

Statue  of  Liberty  National  Monument, 
Ellis  Island.  New  York.  NY;  Public 
Meeting 

Notice  is  hereby  given  that  the 
National  Park  Service  (NPS)  will  hold  a 
public  meeting  on  Tuesday.  December 
17, 1991. 

The  purpose  of  the  meeting  will  be  to 
present  to  the  public  the  proposal  for  the 
use  and  treatment  of  the  remaining 
deteriorating  buildings  on  Ellis  Island  as 
an  international  conference  center  with 
overnight  facilities  and  a  commercial 
facility  serving  park  visitors  and 
conferees.  The  proposal  will  result  in  the 
rehabilitation  of  626.700  square  feet  in 
20  buildings  (2  of  which  with  245.000 
square  feet  have  already  been 
rehabilitated)  and  the  demolition  of 
69300  square  feet  in  12  buildings. 

Views  of  the  public  regarding  the 
impact  of  the  project  on  the  historic 
characteristics  of  Ellis  Island  are  being 
sought  in  order  to  fulfill  NPS 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  of 
1966.  as  amended,  and  its  implementing 
regulations  (36  CFR  800). 

The  meeting  will  commence  at  7:30 
PM  on  Ellis  Island.  Access  will  be  by 
Circle  Line— Statue  of  Liberty  Ferry. 
Ferries  will  leave  from  Battery  Park  in 
Manhattan  and  Liberty  State  Park  in 
Jersey  City  at  6:30  p.m.  and  7  p.m.  Ferry 
access  for  purposes  of  this  meeting  is 
free  of  charge. 

The  agenda  will  be: 

1.  I>re8«itation  of  the  proposal 

2.  Comments  by  interested  individuals  by 
pre-registration. 

3.  Comments  by  non-registered  individuals. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  register  to  make 
oral  presentations  to  the  NPS  or  may  file 
written  presentations.  Submission  of 
written  presentations  or  pre-registration 
should  be  made  to  the  Chief  of  Urban 
Projects,  26  Wall  Street.  New  York.  NY 
10005.  Following  the  meeting,  written 
comments  will  be  accepted  until  January 
6,1992. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief 
of  Urban  Projects  at  the  above  address 
or  at  (212)  284-4450. 
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Dated:  November  27, 1991. 
Charin  H.  OdegaanL 

Regional  Director.  Pacific  Northwest  Region. 

National  Park  Service. 

JFR  Doc.  91-29410  Filed  12-6-91;  8:45  am) 

BtLUNQ  COOC  4I10-70-M 

Statue  of  Liberty  National  Monument, 
Ellis  Island.  New  York.  NY;  Public 
Meeting 

Notice  is  hereby  given  that  the 
National  Park  Service  (NPS)  will  hold  a 
public  meeting  on  Tuesday.  December 
17. 1991. 

The  purpose  of  the  meeting  will  be  to 
present  to  the  public  the  proposal  for  the 
use  and  treatment  of  the  remaining 
deteriorating  buildings  on  Ellis  Island  as 
an  international  conference  center  with 
overnight  facilities  and  a  commercial 
facility  serving  park  visitors  and 
conferees.  The  proposal  will  result  in  the 
rehabilitation  of  626.700  square  feet  in 
20  buildings  (2  of  which  with  245.000 
square  feet  have  already  been 
rehabilitated)  and  the  demolition  of 
69.800  square  feet  in  12  buildings. 

Views  of  the  public  regarding  the 
impact  of  the  project  on  the  historic 
characteristics  of  Ellis  Island  are  being 
sought  in  order  to  fulfill  NPS 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  of 
1966.  as  amended,  and  its  implementing 
regulations  (36  CFR  800). 

The  meeting  will  commence  at  7:30 
PM  on  Ellis  Island.  Access  will  be  by 
Circle  Line— Statue  of  Liberty  Ferry. 
Ferries  will  leave  from  Battery  Park  in 
Manhattan  and  Liberty  State  Park  in 
Jersey  City  at  6:30  p.m.  and  7  p.m.  Ferry 
access  for  purposes  of  this  meeting  is 
free  of  charge. 

The  agenda  will  be: 

1.  Presentation  of  the  proposal 

2.  Comnienis  by  interested  individuals  by 
pre-registration. 

3.  Comments  by  non-registered  individuals 

The  meeting  is  open  to  the  public. 
Interested  persons  may  register  to  make 
oral  presentations  to  the  NPS  or  may  file 
written  presentations.  Submission  of 
written  presentations  or  pre-registration 
should  be  made  to  the  Chief  of  Urban 
Projects,  26  Wall  Street.  New  York.  NY 
10005.  Following  the  meeting,  written 
comments  will  be  accepted  until  January 
6.1992. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief 
of  Urban  Projects  at  the  above  address 
or  at  (212)  284-4450. 


Dated:  December  2. 1991. 
Gerald  D.  Patten. 
Regional  Director. 
|FR  Doc.  91-29360  Filed  12-6-91:  8:45  am] 

BIUJNG  CODE  43tO-7t»-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  30, 1991.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  24, 1991. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register 

INDIANA 

Putnam  County 

O'Hair.  James  Edington  Montgomery.  House. 
US  231  Vi  mi.  S  of  jot.  with  500  North  Rd., 
Brick  Chapel  vicinity.  91001909 

NORTH  CAROLINA 

Franklin  County 

Speed  Farm.  W  side  NO  1436  between  NC 
1432  and  NC  1434.  Cuplon  vicinity. 
91001907 

Herford  County 

Cowper — Thompson  House.  405  North  St., 
Murfreesboro,  91001908 

NORTH  DAKOTA 

Grand  Forks  County 

United  Lutheran  Church.  324  Chestnut  St., 
Grand  Forks.  91001906. 

|FR  Doc.  91-29361  Filed  12-6-91;  8:45  am) 

mUJMO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31955] 

Burlington  Northern  Railroad  Co.— 
Lease  Exemption— The  Atchison, 
Topeka  and  Santa  Fe  Railway  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  e.xemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  the  Burlington 
Northern  Railroad  Company  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343.  et  seq..  to  lease  a  4.4-mile  rail  line 
owned  by  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company. 


DATES:  This  exemption  is  effective  on 

January  8. 1992.  Petitions  to  stay  must  be 

filed  by  December  19, 1991  and  petitions 

to  reopen  must  be  filed  by  December  30, 

1991. 

ADDRESSES;  Send  pleadings  referring  to 

Finance  Docket  No.  31955  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  rwpresentative:  Edmund 
W.  Burke.  Burlington  Northern 
Railroad  Company,  3800  Continental 
Plaza,  777  Main  Street,  Fort  Worth.  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245,  [TDD 
for  hearing  impaired:  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  callr--, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359. 

(Assistance  fur  the  hearing  impaired  is 
available  through  TDD  services  (202)  275- 
1721.) 

Decided:  December  2, 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L.  Strickland,  |r.. 
Secretory. 
[FR  Doc.  91-29328  Filed  12-6-91:  8:45  am] 

WLUNG  CODE  7S35-«1-M 


[Finance  Docket  No.  319661 

Notice  of  Exemption;  TennRail  Corp.— 
Acquisition  and  Operation 
Exemption— Corinth  &  Counce  RR.  Co. 

TennRail  Corportion  (TRC).  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  26 
miles  of  rail  line,  by  purchase  and 
acceptance  of  assignment  of  rail 
operating  rights  belonging  to  the  Corinth 
&  Counce  Railroad  Company  (CCR).'  In 
addition  to  acquiring  and  operating  the 
rail  line  segments,  TRC  will  acquire 
substantially  all  of  CCR's  other  assets. 
The  transaction  is  expected  to  be 
consummated  on  or  about  December  20, 
1991. 


'  TRC  is  controlled  by  MidSouth  Corporation 
(MidSouth).  which  also  owns:  MidSouth  Rail 
Corporation,  a  cidss  II  carrier.  Midlxjuisiana  Rdil 
Corporation,  a  class  III  carrier,  and  SoulhRail 
Corporation,  a  class  II  carrier.  MidSouth's 
continuance  in  control  of  TRC  and  its  other  carriers 
is  the  subject  of  a  petition  for  exemption  in  Finance 
Docket  No.  31967.  Midsouth  Corp.— Continuance  in 
Control  Exemption — TennRail  Corp. 


The  line  to  be  purchased  is  located 
between  Corinth,  MS  (milepost  0.0),  and 
Counce,  TN  (milepost  16.0).  The  line  to 
be  acquired  through  assignment  of  rail 
operating  rights  is  located  between 
Sharp.  MS  (milepost  10.0),  and  Yellow 
Creek  Port.  MS  (milepost  20.0)." 
Moreover,  TRC  will  acquire  from  CCR: 
(1)  10  miles  of  yard  track  on  the  Corinth- 
to-Counce  line;  (2)  locomotives;  (3) 
rolling  stock  (by  assignment  of  leases); 
and  (4)  all  track  material  and  other 
equipment  inventories.  After 
consummation  of  the  transaction.  CCR 
will  cease  operations  over  the  lines,  and 
TRC  will  become  a  class  111  carrier  and 
the  sole  common  carrier  providing  rail 
service  to  the  shippers  on  the  lines. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on;  Suzanne  M. 
Te  Beau.  Weiner,  McCaffrey.  Brodsky. 
Kaplan  &  Levin,  P.C.  suite  800, 1350 
J^w  York  Ave.,  NW.,  Washington,  DC 
200(^5-4797. 

Thl*-notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  December  2. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  )r.. 
Secretary. 
[FR  Doc.  91-29329  Filed  12-6-91:  8:45  am] 

•ILUNG  CODE  703S-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Conference 
Rooms  1 A  and  IB  of  the  Dcpariment  ol 
Labor  Academy.  Frances  Perkins 
Building,  200  Constitution  Avenue  NW  . 
Washington,  DC.  on  Wednesday  and 
Thursday,  January  8  pnd  9. 1992,  from 
8:30  a.m.  to  5  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1991  Joint  Board  examination 


•  This  line  sefimeni  is  owned  by  the  Tennessee 
Valley  Authority  and  the  Mississippi  Agricultural 
and  Industrial  Board. 
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in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463)  has  been 
made  that  the  subject  of  the  meeting 
falls  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  title  5 
US.  Code,  section  552b(c)(9)(B).  and 
that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  December  3. 1991. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
faint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc  91-29394  Filed  12-6-91:  8:45  am) 

MLUHQCOOE  MIO-ZS-H 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperxvork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  ifem(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  en  (202)  395- 
7340  and  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 


Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DO}  Clearance 
Officer,  SPS/IMD/5031  CAR 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Registration  of  claims  against 
Albania. 

(2)  Optional  Form  FCSC  1-91,  Foreign 
Claims  Settlement  Commission. 

(3)  One-time. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  This  information 
collection  will  be  used  by  the 
Commission  and  the  Department  of 
Slate  to  assess  the  value  of  U.S. 
citizens'  and  companies'  outstanding 
claims  for  property  expropriated  or 
otherwise  taken  by  the  Albanian 
Government,  for  use  in  negotiating  an 
appropriate  lump-sum  claims 
settlement  on  claimants"  behalf. 

(5)  1.000  annual  respondents  at  2.0  hours 
per  response. 

(6)  2.000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged. 

Lewis  Arnold, 

Departinent  Clearance  Officer,  Department  of 

Justice. 

|FR  Doc.  91-29359  Filed  12-6-*l;  8:45  am] 

MLUNO  COOC  «41(M)1-M 


Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  the  Clean  Water  Act; 
Bethlehem 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  29, 1991,  a 
consent  decree  in  United  States  v. 
Bethlehem  Steel  Corporation,  Civil 
Action  No.  MJG-90-1202,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Maryland.  This  was  one 
of  the  actions  in  the  Administrator's 
Chesapeake  Bay  Compliance  and 
Enforcement  Initiative  designed  to  halve 
the  number  of  significant  Clean  Wafer 
Act  violators  in  the  Bay  watershed  by 
the  end  of  1990. 

The  complaint  filed  by  the  United 
States  on  May  1, 1990,  under  sections 
311(b){6j{B)  and  309(b)  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended  by  the  Clean  Water  Act  of 
1977  and  the  Water  Quality  Act  of  1987 
("Clean  Water  Act"  or  the  "CWA").  33 
U.S.C.  1321(b)(6)(B)  and  1319(b),  alleged 


3  discharges  of  reporfabie  quantities  of 
hazardous  substances  into  the  Patapsco 
River  from  Bethlehem's  steel  mill 
located  at  Sparrows  Point,  Maryland. 
The  United  Slates  sought  civil  penalties 
not  to  exceed  $50,000  for  each  violation 
of  section  311  of  the  CWA.  33  U.S.C. 
1321(b)(6)(B).  except  where  the 
discharge  was  the  result  of  willful 
negligence  or  willful  misconduct  within 
the  privity  and  knowledge  of  the  owner, 
operator,  or  person  in  charge,  in  which 
case  the  United  States  could  seek  a 
penalty  not  to  exceed  $250,000  for  each 
violation.  The  complaint  also  sought 
injunctive  relief  under  section  309(d)  of 
the  Clean  Water  Act,  33  U.S.C.  1319(b). 

The  proposed  consent  decree  requires 
Bethlehem  to  pay  a  civil  penalty  of 
$147,000,  which  is  the  statutory 
maximum  absent  willful  negligence,  less 
$1,000  per  violation  previously  paid  by 
Bethlehem  to  the  State  of  Maryland  for 
the  same  violations.  Bethlehem  is  further 
required  by  the  consent  decree  to 
implement  a  hazardous  substance 
handling  and  management  program.  The 
decree  includes  stipulated  penalties  of 
$25,000  for  each  discharge  of  a 
reportable  quantity  of  a  hazardous 
substance  during  the  life  of  the  consent 
decree. 

The  Department  of  Justice  will  receive 
conaments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addiessed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Bethlehem  Steel  Corporation,  DOJ  Ref 
No.  9Q-5-1-1-3322.  The  proposed 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
District  of  Maryland.  United  States 
Courthouse,  101  W.  Lombard  Street, 
Baltimore,  Maryland  21201.  Copies  of 
the  decree  may  also  be  examined  and 
obtained  by  mail  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  NW.,  Box 
1097.  Washington.  DC  20004  (202-347- 
7829).  When  requesting  a  copy  of  the 
consent  decree  by  mail,  please  enclose  a 
check  in  the  amount  of  $7.23  (twenty- 
five  cents  per  page  reproduction  costs) 
payable  to  the  ""Consent  Decree 
Library." 
Barry  ^4.  Hartman, 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
IFR  Doc  91-29306  Filed  12-6-«l:  8:45  am) 
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Lodging  of  Consent  Decree  Involving 
Claims  Under  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  set  out  in  28  CFR  50.7,  notice  is 
hereby  given  that  on  October  11. 1991,  a 
proposed  Consent  Decree  in  Covington 
V.  Federal  Deposit  Insurance 
Corporation  [In  re:  Covington],  Adv.  No. 
9O-0234-W,  was  lodged  with  the  United 
States  Bankruptcy  Court  for  the 
Northern  District  of  Oklahoma.  The 
Complaint  in  this  case  sought  a 
declaration  that  plaintiffs  have  no 
liability  to  the  United  States 
Environmental  Protection  Agency 
("EPA")  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  ("CERCLA"). 
as  amended.  42  U.S.C.  9601-9675,  arising 
out  of  plaintiffs'  ownership  of  the 
Automation  Techniques,  Inc.  ("ATI") 
Site  in  Tulsa,  Oklahoma. 

The  proposed  Consent  Decree 
requires  the  plaintiffs,  Edward  Leigh 
Covington  and  Theodore  V.  Anderson, 
to  pay  $500.00  each  to  the  United  States 
for  reimbursement  of  response  costs 
incurred  by  EPA  at  the  ATI  site.  In 
return  for  these  payments,  plaintiffs  are 
granted  a  covenant  not  to  sue  with 
respect  to  civil  liability  for 
reimbursement  of  response  costs 
incurred  by  the  United  States  in 
connection  with  the  ATI  Site  under 
section  107(a)(4)(A)  of  CERCLA,  42 
U.S.C.  9607(a)(4)(A).  and  with  respect  to 
civil  liability  for  performance  of  actions 
at  the  ATI  Site  pursuant  to 
administrative  order  under  section 
106(a)  of  CERCLA,  42  U.S.C.  9606(a1. 
The  covenant  not  to  sue  is  conditioned 
upon  the  accuracy  of  financial 
statements  submitted  by  plaintiffs  to  the 
Court,  which  reflect  that  the  significant 
assets  of  plaintiffs  are  secured  or 
encumbered  by  mortgages  and  that 
plaintiffs,  either  jointly  or  separately,  do 
not  have  the  ability  to  pay  all  of  the 
CERCLA  response  costs  incurred  in 
connection  with  the  ATI  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station.  Washington,  DC  20044,  and 
should  refer  to  Covington  v.  Federal 
Deposit  Insurance  Corporation  [In  re: 
Covington).  DO)  Ref.  No.  90-11-2-625. 

The  proposed  consent  decree  may  be 
examined  at  the  following  locations:  the 
Offices  of  the  United  States  Attorney. 


3600  U.S.  Courthouse,  333  West  Fourth 
Street,  Tulsa,  Oklahoma  74103;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
suite  1200,  Dallas,  Texas  75202-2733; 
and,  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Ave.,  NW.,  P.O.  Box  1097, 
Washington,  DC  20004,  telephone  (202) 
347-7829.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.00 
($.25  per  page  reproduction  costs) 
payable  to,  "Consent  Decree  Library." 
Bairy  M.  Haitman, 
Acting  Assistant  A  ttomey  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-29305  Filed  12-ft-91:  8:45  am) 

BILUNG  CODE  4410-01-11 

Antitrust  Division;  Notice  Pursuant  to 
the  National  Cooperative  Research  Act 
of  1984— Testing  of  Improved  Tamper- 
Evident  Closures  for  Baby  Food- 
National  Food  laboratory 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301,  etseq.  (the  "Act"),  The 
National  Food  Laboratory  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  on  October  30, 1991, 
disclosing  (1)  the  identity  of  the  parties 
to  this  agreement  and  (2)  the  nature  and 
objectives  of  this  agreement.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identity  of  the  parties  to 
this  agreement  and  the  general  areas  of 
planned  activity  are  given  below: 

The  current  parties  are  the  following: 
Beech-Nut  Nutrition  Corporation,  of 

Canajoharie,  New  York; 
Gerber  Products  Company,  of  Fremont, 

Michigan; 
H.J.  Heinz  Company,  of  Pittsburgh. 

Pennsylvania;  and 
The  National  Food  Laboratory.  Inc.,  of 

Washington,  DC. 

The  area  of  planned  activity  is 
continuation  of  the  e^orts  undertaken 
by  the  parties  with  closure  companies 
pursuant  to  prior  joint  research  and 
development  ventures,  which 
terminated  by  their  terms  on  August  1, 
1991,  for  the  coordination  of  testing 
efforts  to  facilitate  the  prompt 
development  of  an  improved  tamper- 
evident  closure  for  baby  foods.  The 
processors  have  reached  tentative 
agreement  as  to  the  criteria  and 


specifications  that  must  be  met  by  an 
improved  tamper-evident  closure.  These 
features  may  be  modified  during  the 
course  of  the  project. 

Any  baby  food  processing  company 
that  is  not  a  party  to  the  agreement  will 
be  entitled  to  receive  information 
concerning  the  research  project  on  the 
condition  that  it  (a)  assure  that  there 
will  not  be  premature  public  disclosure 
of  the  progress  of  the  research  and 
testing  results,  (b)  prevent  undue 
publicity  concerning  tampering  and 
tamper-evident  closures,  (c)  minimize 
the  potential  for  confusion, 
misinformation  and  uncertainty 
concerning  the  development  and  use  of 
an  improved  tamper-evident  closure, 
and  (d)  protect  the  intellectual  property 
rights  of  the  parties, 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-29304  Filed  12-ft-91:  8:45  am| 
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Antitrust  Division;  Notice  Pursuant  to 
the  National  Cooperative  Research  Act 
of  1984;  Clean  Heavy-Duty  Diesel 
Engine  Development,  Southwest 
Research  Institute 

Notice  is  hereby  given  that,  on 
November  4, 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  of  a  project  entitled  "Clean 
Heavy-Duty  Diesel  Engine 
Development."  The  notification 
discloses  (1)  the  identities  of  the  parties 
to  the  project  and  (2)  the  nature  and 
objective  of  the  project.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  8(b)  of  the  Act,  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below. 

The  parties  to  the  project  are: 

Engine  Manufacturer  Participants 

1.  Caterpillar.  Inc.,  Mossville,  IL 
(March  18. 1991). 

2.  Cummins  Engine  Company. 
Columbus,  IN  (January  21, 1991). 

3.  Deere  and  Company,  Waterioo,  lA 
(March  27, 1991). 

4.  Hino  Motors,  Ltd..  Tokyo,  Japan 
(March  13, 1991). 

5.  Isuzu  Motors  Ltd.  and  Isuzu 
Advanced  Engineering  Center,  Ltd.. 
Kanagawa-Ken,  Japan  (March  22. 1991). 
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6.  Iveco  Fiat  SpA.  Torino,  Italy  (June 
28. 1991). 

7.  Mitsubishi  Motors  Corp.,  Tokyo. 
Japan  (March  18. 1991). 

8.  Nissan  Diesel  Motor  Co..  Ltd.. 
Saitama-Ken,  Japan  (April  26, 1991). 

9.  Navistar  International 
Transportation  Corp.,  Melrose  Park.  IL 
(March  10, 1991). 

10.  Volvo  Truck  Corp..  Goteborg, 
Sweden  (January  28, 1991). 

Component  Manufacturer  Participants 

1.  Allied-Signal.  Inc.  through  its 
Garrett  Automotive  Group,  Torrance. 
CA  (August  27, 1991). 

2.  Chevron  Research  and  Technology 
Company,  Richmond.  CA  (September  24. 
1991). 

3.  Lucas  Automotive,  Ltd.,  Powertrain 
Division,  Troy.  MI  (July  31, 1991). 

4.  Robert  Bosch  GmBH.  Stuttgart. 
Germany  (August  26. 1991). 

5.  ZoUner  Company  Limited 
Partnership.  Fort  Wayne.  IN  (September 
11. 1991). 

The  purpose  of  the  project  is  to 
develop  a  clean  and  efficient  heavy-duty 
diesel  engine  to  meet  emissions  and 
efficiency  levels  in  the  areas  of  oxides 
of  nitrogen  (NO,):  hydrocarbons  (HC): 
particulate  matter  (PM);  and  an 
efficiency  level  of  45  to  48  percent  as 
well  as  COj  emissions  levels  and  to 
allow  the  engine  to  bum  a  broad  range 
of  liquid  fuels.  The  major  research  and 
development  tasks  are:  (1)  Intake  charge 
expansion  cooling  (turbo  cooling);  (2) 
combustion  system  optimization;  (3) 
exhaust  and  gas  recirculation;  (4) 
reduction  of  oil  consumption  and  oil 
derived  particulates:  (5)  diesel  spray  jet 
development  and  mixing;  and  (6)  in- 
cylinder  diagnostics. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project. 

loseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  91-29302  Filed  12-6-91;  8:45  amj 

BILLING  CODE  441(MI1-M 


Antitrust  Division;  Notice  Pursuant  to 
ttie  National  Cooperative  Researcii  Act 
of  1984;  "Ultra-Low  Emission  Engine 
Program" 

Notice  is  hereby  given  that,  on 
November  12, 1991.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act").  Southwest  Research 
Institute  ("SwRI")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  of  a  project  entitled  "Ultra- 


Low  Emission  Engine  Program".  The 
notification  discloses  (1)  the  identities  of 
the  parties  to  the  project  and  (2)  the 
nature  and  objective  of  the  project.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
the  project  and  its  general  areas  of 
planned  activity  are  given  below. 

The  parties  to  the  project  are:  Ford 
Motor  Company,  Advanced  Powertrain. 
Allen  Park.  Michigan;  Fuji  Heavy 
Industries.  Ltd..  Tokyo,  Japan;  General 
Motors.  Warren.  Michigan;  Honda  R  & 
D..  Ltd..  Saitama.  Japan;  Isuzu  Motors. 
Ltd..  Kanagawa-ken,  Japan;  Nissan 
Motor  Co..  Ltd..  Yokosuka.  Japan;  and 
Suzuki  Motor  Corporation.  Engine 
Design  Division.  Hamamatsu.  Japan. 

The  purpose  of  the  project  is  to 
develop  the  technology  needed  for  a 
clean  and  efficient  passenger  car  engine 
in  terms  of  exhaust  emissions,  fuel 
economy  and  emissions  durability.  The 
major  research  and  development  tasks 
are:  (1)  Fuel  mixture  preparation;  (2) 
design  of  the  combustion  system  to 
improve  engine-out  emissions;  (3) 
exhaust  aftertreatment  and 
improvement  in  heated  catalysts;  (4) 
development  of  an  intelligent  engine 
management  system;  (5)  intake  port 
design  and  air  fuel  management;  (6) 
development  of  practical  methods  for 
improved  engine  lubrication  system  and 
reduced  engine  friction;  and  (7) 
development  of  a  dynamometer-based 
cold  start  emissions  test  procedure. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project. 
Josepli  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-29303  Filed  12-6-91:  8:45  amj 

MLLINO  CODE  4410-01-11 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 


necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Department 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirements. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  b>e  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  data. 

Revision 

Employment  Standards  Administration 

Regulations  Governing  the 
Administration  of  the  Longshore  and 
Harbor  Workers*  Compensation  Act. 
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necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Department 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirements. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours  ' 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  appHcable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  525-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS),  Office  of  Management 
and  Budget,  room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  data. 
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LS-200;  ESA-100;  LS-271;  LS-274;  LS- 

201;  LS-513;  LS-267;  LS-203;  LS-204; 

LS-262. 
On  occasion. 
Individual  or  Households;  Businesses  or 

other  for-profit;  Small  businesses  or 

organizations. 
2-25,000  responses:  92,927  total  hours. 
1  min.  to  300  min.  per  response. 
14  forms. 

The  regulation  and  forms  cover  the 
submission  of  information  relating  to  the 
processing  of  claims  for  benefits  under 
the  Longshore  Act  and  its  extensions. 

Signed  at  Washington,  DC,  this  3d  day  of 
December.  1991. 
Kenneth  A.  Mills, 
Departrrer'al  Clearance  Officer. 
[FR  Doc.  91-29387  Filed  12-6-91;  8:45  am) 
BIUJNG  COOC  4S10-22-M 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
Novem.ber  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
^^adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  thp  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers*  firm,  or  an  appiopriate 
subdivision  thereof,  have  t>ecome  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-26.288;  Amerimark. 

Gnadenhutten,  OH 
TA-W-26,289;  Ansewn  Shoe  Co., 

Bangor,  ME 


TA-W-26,336;  Republic  Engineered 
Steel,  Inc.,  Cold  Finish  Bar  Div., 
Williamantic,  CT 
TA-W-26J96:  Crantec,  Inc.,  Mars,  PA 
T.\-W-26.335;  Republic  Engineered 
Steels,  Inc..  Cold  Finished  Bar  Div.. 
Gary,  IN 
TA-W-26,338;  Republic  Engineered 
Steels,  Inc..  Hot  Rolled  Bar  Div., 
Chicago.  IL 
T.A-W-26.312;  Swayze  Folding  Box  Co.. 

Inc..  Canton,  PA 
TA-W~26,313:  Swayze  Folding  Box. 

Little  Falls.  NJ 
T.\-\V-26.339:  Republic  Engineered 
Steels.  Inc..  Special  Metals  Div., 
Canton.  OH 
TA-W-26.350;  Belden  and B.'cke  Corp., 

Bradford.  P.^ 
TA-W-26.347:  Zimmerman  & /onsen. 
Inc..  Glenshaw,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-26.390:  Mountain  Valley 
Petroleum,  Inc..  Englewood.  CO 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,359;  General  Electric  Corp.. 
Saddle  Brook.  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.440;  Premiere  Acquisition 
Corp.,  Fairfield,  VA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.301:  Harrison  Sales  Co..  Inc., 
Duncan.  SC 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,337;  Republic  Engineered 
Steels.  Inc.,  Cold  Finished  Bar  Div, 
Beaver  Falls,  PA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.326;  Dowell  Schlumberger, 
Inc..  Midland.  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26.374  and  TA-W-26,375: 

Well  teak.  Inc.,  Kalkasaka,  MlSrMt. 
Pleasant.  MI 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.340:  Rusty  Clark  Survey  Co.. 
Inc.,  Breaux  Bridge,  LA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.362;  Halliburton  Senice, 
Sales  Office.  Casper.  WY 

The  workers'  firm  does  not  pitoduce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.297 and  TA-W-26.297A; 
Edwards  Forest  Industries,  St. 
Maries  ID  and  Princeton,  ID 

U.S.  imports  of  softwood  lumber 
declined  absolutely  and  relative  to  US 
shipments  in  1990  compared  with  1989. 

lA-W-26.351:  Benchmark  Geophysical 
Corp..  Edmond,  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T.A-W-26.348;  Adwest  Minerals.  Inc., 
Fort  Stockton,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.414:  Reliance  Gas  Marketing. 
Tulsa,  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,263;  Aeronca,  Inc.. 
Middletown.  OH 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26.360;  Halliburton  Services, 

Gillete.  WY 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26.361:  Halliburton  Ser\ices, 

Luling,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
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Affinnative  Determinations 

TA-W-26.276:  Mid  West  Walt  ham 
Abrasives  Co.,  Owosso,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  20. 
1990. 

TA-W-26.439;  Parform  Foundations. 
Inc..  Brooklyn.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  30. 1990. 
T\-W-26.268:  Erica  Shoes.  Inc.. 
Brooklyn.  AT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  20. 
1990  and  before  September  30. 1991. 
TA-W-26.39J:  National  Tel-Tronics 
Div..  (Assembly  Dept).  Meadville. 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  17. 1990. 
T.-\-W-26.356:  Deans  Manufacturing 
Service.  Okemah,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  9. 1990. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  November.  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C^318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington.  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  November  25, 1991. 
Marvin  M.  Fooks, 

Director.  Of 'Ice  of  Trade  .'Adjustment 
Assistance. 
|FR  Doc.  91-29385  Filed  12-6-91:  8:45  am| 

BtU-ING  CODE  4S10-30-M 

Mine  Safety  and  Healtti  Administration 


Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(cl  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Sextet  Mining  Corp. 

[Docket  No.  M-91-96-C1 

Sextet  Mining  Corporation.  1822  North 
Main  Street.  Madisonville.  Kentucky 
42431  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(aj 
(automatic  fire  sensor  and  warning 
device  systems:  installation:  minimum 
requirements)  to  its  West  Hopkins  Mine 
(l.D.  No.  15-15691)  located  in  Hopkins 
Coun*y.  Kentucky.  The  petitioner 
requests  that  MSHA's  Decision  and 
Order,  granted  on  September  17. 1990. 


for  docket  number  M-89-137-C  be 
amended  as  follows:  Amend  paragraph 
1(a)  to  require  installation  of  a  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries:  amend  paragraph  1(b)  to 
require  locating  the  carbon  monoxide 
monitoring  devices  so  that  the  air  is 
monitored  at  each  belt  drive  and 
tailpiece  and  at  intervals  not  to  exceed 
2.000  feet  along  each  conveyor  belt 
entry,  except  as  provided  in  paragraph 
1(c)  and  paragraph  10;  and  omit 
paragraph  11  because  belt  haulage 
entries  to  ventilate  the  working  faces 
are  not  used  in  the  mine. 

2.  B  &  M  Coal  Co. 

(Docket  No.  M-91-102-CJ 

B  &  M  Coal  Company,  Box  37,  Dilliner, 
Pennsylvania  15327  has  fded  a  petition 
to  modify  the  application  of  30  CFR 
75.326  (aircourses  and  belt  haulage 
entries)  to  its  B  &  M  No.  2  Mine  (l.D.  No. 
3&-06126)  located  in  Greene  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  belt  air  to  ventilate  active 
working  places  and  to  install  a  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries  utilized  as  intake  aircourses. 

3.  B  &  M  Coal  Co. 

[Docket  No.  M-91-103-CJ 

B  &  M  Coal  Company,  Box  37,  Dilliner. 
Pennsylvania  15327  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1103-4  (automatic  fire  sensor  and 
warning  device  systems;  installation; 
minimum  requirements)  to  its  B  &  M  No. 
2  Mine  (l.D.  No.  36-06126)  located  in 
Greene  County,  Pennsylvania.  The 
petitioner  proposes  to  use  a  carbon 
monoxide  monitoring  system  to  replace 
existing  point-type  sensors. 

4.  Island  Creek  Coal  Co. 

[Docket  No.  M-91-104-C| 

Island  Creek  Coal  Company,  P.O.Box 
11430.  Lexington.  Kentucky  40575-1430 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  74.213  (roof 
support  removal)  to  its  Ohio  No.  11  Mine 
(l.D.  No.  15-03178)  located  in  Union 
County.  Kentucky.  The  petitioner 
proposes  to  remove  loose  roof  bolts  in 
areas  where  the  gob  or  shale  has 
weathered  away  from  the  roof  bolt 
exposing  the  massive  self-supporting 
limestone  roof 

5.  Island  Creek  Coal  Co. 

(Docket  No.  M-91-105-CJ 

Island  Creek  Coal  Company.  P.O.Box 
11430.  Lexington.  Kentucky  40575-1430 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  74.202  (protection 
from  falls  of  roof  face  and  ribs)  to  its 
Ohio  No.  11  Mine  (l.D.  No.  15-03178) 
located  in  Union  County.  Kentucky.  The 


petitioner  proposes  to  remove  loose  roof 
bolts  in  areas  where  the  gob  or  shale 
has  weathered  away  from  the  roof  bolt 
exposing  the  massive  self-supporting 
limestone  roof 


6.  Atascosa  Mining  Co. 

(Docket  No.  M-91-106-CJ 

Atascoas  Mining  Company.  P.O.  Box 
850,  Jourdanton.  Texas  78026  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.216-3(a)  (water,  sediment,  or 
slurry  impoundments  and  impounding 
structures;  inspection  requirements: 
correction  of  hazards;  program 
requirements)  to  its  San  Miguel  Lignite 
Mine  (l.D.  No.  41-02840)  located  in 
Atascosa  County.  Texas  for 
impoundments  l.D.  No.  1211-TX0&- 
02840-09  and  1211-TX09-02840-10.  The 
petitioner  proposes  to  inspect  the  ponds 
at  monthly  intervals  instead  of  every 
seven  days. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Administration,  room  626,  4015 
Wilson  Boulevard,  Arlington.  Virginia 
22203.  All  comments  must  be 
postmarked  or  received  in  that  office  on 
or  before  January  8, 1992.  Copies  of 
these  petitions  are  available  for 
inspection  at  that  address. 

Dated:  December  2. 1991. 
Patricia  W.  Silvey. 

Director.  Off  ice  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  91-29386  Filed  12-6-91:  8:45  am] 

BILUMG  CODE  4S10-13-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  to  Serve 
as  Members  of  Performance  Review 
Boards 

5  U.S.C.  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1. 1990, 
and  ending  September  30. 1991. 

Name  and  Title 

Robert  E.  Allen— Associate  General 
Counsel.  Advice 
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Harold  ].  Datz — Chief  Counsel  to  Board 

Member 
Yvonne  T.  Dixon — Assistant  General 

CouFisel,  Office  of  the  General 

Counsel 
Frederick  Freilicher — Chief  Counsel  to 

Board  Member 
D.  Randall  Frye — Acting  Deputy  General 

Counsel 
John  E.  Higgins — Solicitor 
Susan  Holik — Chief  Counsel  to  Board 

Member 
Gloria  J.  Joseph — Director  of 

Administration 
Barry  J.  Kearney — Deputy  Associate 

General  Counsel,  Advice 
Joseph  E.  Moore — Deputy  Executive 

Secretary 
S.F.  Timothy  Mullen— Deputy  Director 

of  Administration 
Anne  G.  Purceli — Chief  Counsel  to 

Board  Member 
Marj,-  M.  Shanklin— Director.  Office  of 

Appeals 
W.  Garrett  Stack — Deputy  Associate 

General  Counsel.  Operations 

Management 
Elinor  H.  StiUman — Chief  Counsel  to  the 

Chairman 
Berton  B.  Subrin — Director,  Office  of 

Representation  Appeals 
John  C.  Truesdale — Executive  Secretary 
Melvin  J.  Welles — Chief  Administrative 

Law  Judge. 

Dated:  Washington,  DC,  December  3, 1991. 

By  direction  of  the  board. 
John  C.  Truesdale. 
Executive  Secretary. 
|FR  Doc  91-29391  Filed  12-6-91:  8:45  am) 

MLUNQ  CODE  7S4S-01-M 


NATIONAL  :>CIENCE  FOUNDATION 

Division  of  Polar  Programs;  Availability 
of  the  Rnal  Supplemental 
Environmental  Impact  Statement  (or 
the  United  States  Antarctic  Program 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  availability  of  final 
supplemental  environmental  impact 
statement  for  the  United  States 
Antarctic  Program. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  has  prepared  this 
Final  Supplemental  Environmental 
Impact  Statement  (SEIS)  on  the  U.S. 
Antarctic  Program  (USAP)  in 
accordance  with  Executive  Order  12114, 
Environmental  Effects  Abroad  of  Major 
Federal  Actions,  and  with  provisions  of 
the  Antarctic  Treaty.  The  Final  SEIS 
updates  the  1960  Programmatic 
Environmental  Impact  Statement  (PEIS) 
and  assesses  potentially  significant 
environmental  impacts  of  proposed 
program  actions.  A  Draft  SEIS  was 


made  available  in  January  1991  for 
public  and  agency  comment.  This  Final 
SEIS  incorporates  changes  to  the  Draft 
SEIS  made  in  response  to  those 
comments  and  includes  an  appendix 
containing  those  comments  and  USAFs 
responses. 

As  the  USAP  is  an  endeavor 
continuing  under  unique  and 
everchanging,  scientific,  logistic  and 
international  circumstances,  the  Final 
SEIS  uses  the  1989-1990  austral  summer 
research  season  as  a  "snapshot"  of 
USAFs  activities.  The  Final  SEIS  was 
prepared  in  light  of  the  NSFs  Initiative 
for  Safety,  Environment  and  Health  in 
Antarctica.  In  1989,  the  NSF  proposed, 
and  subsequently  received  funds  for,  a 
major,  multi-year  Initiative  to  develop 
and  implement  a  comprehensive 
approach  to  improving  conditions 
associated  with  antarctic  safety, 
environment  and  health  conditions.  The 
environmental  goals  of  the  Initiative 
include  cleaning  up  residuals  of  past 
antarctic  operations  and  bringing 
present  antarctic  operations  into 
agreement  with  applicable  U.S.  laws 
and  regulations;  envirorunental 
provisions  of  the  Antarctic  Treaty; 
prevailing  environmental  attitudes;  and, 
current  technology  as  feasibly  applied  to 
the  context  of  operation  in  Antarctica. 

Four  alternatives  were  considered  by 
NSF  for  continuing  and  implementing 
environmental  protection  meausres  for 
USAP  facilities  and  their  operations. 
Safety  and  health  continued  to  be 
overriding  priorities  for  all  USAP 
activities  under  each  of  the  alternatives. 
The  alternatives  differ  mostly  in  the 
proportion  of  USAP  resources  devoted 
to  environmental  protection.  An 
alternative  of  not  continuing  the  US,^P 
is  not  evaluated  in  this  Final  SEIS 
because  specific  directives  from  the 
Executive  Branch  require  NSF  to 
maintain  an  antarctic  program. 

Alternative  1  (no  further  action) 
would  continue  the  program  at  the  level 
of  environmental  protection  in  place 
during  the  baseline  1989-90  austral 
summer  season.  Alternative  2  (complete 
the  Safety,  Environment,  and  Health 
(SEH)  initiative)  would  continue  and 
complete  the  five-year  SEH  initiative 
begun  in  Fiscal  Year  1990  and  would  use 
U.S.  environmental  laws  and  regulations 
as  guidelines  for  environmental 
management.  Alternative  3  (complete 
the  SEH  initiative  and  streamline  USAP 
activities)  would  have  the  same 
envirorunental  protection  goals  as 
Alternative  2  and,  in  addition,  would 
enhance  prevention  of  environmental 
impacts  by  consolidating  activities  and 
reducing  the  number  of  support 
personnel.  Alternative  4  (increase 
environmental  protection  measures 


beyond  those  of  the  SEH  initiative) 
would  complete  the  SEH  initiative,  and 
would  make  environmental  protection 
and  the  continued  safety  and  health  of 
personnel  the  overriding  consideration 
of  all  USAP  activities.  Alternative  3  is 
NSFs  preferred  alternative. 

ADDRESSES:  Requests  for  copies  of  the 
Final  SEIS  should  be  mailed  to  Dr. 
Sidney  Draggan,  Environmental  Officer, 
Office  of  the  Environment,  Division  of 
Polar  Programs,  National  Science 
Foundation,  1800  G  Street.  NW'.— room 
520,  Washington,  DC  20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sidney  Draggan.  at  (202)  357-7766. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Antarctic  Program  (USAP) 
is  the  nation's  program  for  scientific 
research  and  national  presence  in 
Antarctica.  It  is  funded  and  managed  by 
the  Federal  Government.  The  National 
Science  Foundation  (NSF)  has  overall 
funding  and  management  (lead  agency) 
responsibility  for  USAP  and  U.S. 
activities  in  Antarctica.  NSF  conducts 
detailed  planning  of  logistics,  and 
transmittal  of  logistics  requirements  to 
the  Naval  Support  Force  Antarctica,  to 
the  U.S.  Coast  Guard  (primarily 
provision  of  icebreaker  services),  and  to 
a  civilian  support  contractor.  NSF  guides 
these  support  units  in  facilities 
management,  design,  planning, 
engineering,  construction,  and 
maintenance; 

The  USAP  currently  operates  three 
permanent  year-round  stations  in 
Antarctica  (McMurdo,  Amundsen-Scott 
South  Pole,  and  Palmer  Stations).  In 
addition,  aircraft  refueling  facilities  and 
field  camps  are  established  at  sites  on 
the  continent  and  along  the  coast  each 
austral  summer,  from  late  October 
through  late  January.  USAP  scientists 
may  also  conduct  research  at  stations 
operated  by  other  countries.  The  USAP 
uses  a  number  of  vessels  for  research 
and  for  supplying  coastal  stations.  The 
USAP  operates  in  an  extremely  harsh 
environment.  McMurdo  and  the  South 
Pole  are  inaccessible  during  the  period 
from  late  February  through  August  and 
early  October,  respectively.  Although 
Palmer  Station  is  accessible  throughout 
the  year.  USAP  winter  personnel  there 
are  isolated  for  several  months. 

Signed  at  Washington,  DC  this  4th  day  of 
December.  1991. 
Dr.  Sidney  Draggan. 

Environmental  Officer.  Division  of  Polar 
Programs,  National  Science  Foundation. 
[FR  Doc.  91-29387  Filed  12-«-91;  8:45  aiu) 

MLUNO  COOC  7M6-41-II 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  System  for  Acquiring 
Audiovisual  Productions;  Rescission 

agency:  Office  of  Management  and 

Budget.  Office  of  Federal  Procurement 

Policy. 

ACTION:  Rescission  of  Office  of  Federal 

Procurement  Policy  (OFPP)  Pamphlet 

No.  3,  Federal  System  for  Acquiring 

Audiovisual  Productions. 

summary:  OFPP  Pamphlet  No.  3  is 
outdated  and  obsolete.  The  contracting 
system  outlined  in  Pamphlet  No.  3  is 
based  on  policies  provided  in  OFPP 
Policy  Letter  79-4.  Contracting  for 
Motion  Picture  Productions  and 
Videotape  Productions.  November  28. 
1979.  OFPP  plans  to  update  and  revise 
Policy  Letter  79-4  during  Fiscal  Year 
1992. 

EFFECTIVE  DATE:  This  notice  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Mesaros.  Office  of  Federal 
Procurement  Policy.  725  17th  Street. 
NVV..  suite  9013.  Washington.  DC  20503. 
(202)  395-3300. 

Dulfd;  December  3. 1991. 
Allan  V.  Burman, 
Administrator. 

IFR  Doc.  91-29341  Filed  12-6-91;  8:45  am| 
BILUNG  CODE  3110-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

tOocket  No.  301-861 

Possible  Action  in  Response  to  the 
People's  Republic  of  China's 
Intellectual  Property  Laws,  Policies, 
and  Practices;  Notice  of  Trade  Policy 
Staff  Committee  (TPSC)  Public  Hearing 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice  of  Public  hearing. 

summary:  a  public  hearing  will  be  held 
on  January  6-7, 1992.  for  the  purpose  of 
hearing  views  on  possible  action  being 
considered  in  response  to  the  People's 
Republic  of  China's  Intellectual  Property 
Laws,  Policies  and  Practices.  Written 
comments  on  this  matter  were  requested 
in  a  Federal  Register  notice  published  on 
December  2. 1991  (56  FR  61278). 
DATES:  The  deadline  for  submission  of 
requests  to  testify  is  December  20, 1991: 
written  testimony  is  due  December  23. 
1991;  and  the  hearing  will  be  held 
January  6  and  7. 1992.  Rebuttal 


submissions  will  be  due  January  13, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  products  under 
consideration  for  increased  duties  or 
other  import  restrictions  should  be 
directed  to  Mr.  Lee  Sands,  Director, 
China  and  Mongolian  Affairs,  (202)  395- 
5050.  Questions  about  the  public  hearing 
should  be  directed  to  Ms.  Carolyn 
Frank,  Executive  Secretary,  Trade  Policy 
Staff  Committee,  (202)  395-7210. 
Questions  about  filing  written  testimony 
should  be  directed  to  Ms.  Dorothy 
Balaban,  Staff  Assistant  to  the  Section 
301  Committee.  (202)  395-3432. 

SUPPLEMENTARY  INFORMATION:  On  May 

26. 1991.  pursuant  to  section  302(b)(2)(A) 
of  the  Trade  Act  of  1974,  as  emended 
( "the  Trade  Act "),  the  United  States 
Trade  Representative  initiated  an 
investigation  of  those  acts,  policies  and 
practices  of  the  Government  of  China 
that  were  the  basis  for  identification  of 
China  as  a  priority  foreign  country 
under  section  182  of  the  Trade  Act. 
These  included:  (1)  Deficiencies  in 
China's  patent  law,  in  particular,  the 
failure  to  provide  product  patent 
protection  for  chemicals,  including 
pharmaceuticals  and  agricultural 
chemicals.  (2)  lack  of  copyright 
protection  for  U.S.  works  not  first 
published  in  China,  (3)  deficient  levels 
of  protection  under  the  copyright  law 
and  regulations.  (4)  inadequate 
protection  of  trade  secrets,  and  (5) 
deficient  enforcement  of  intellectual 
property  rights,  including  rights  in 
trademarks. 

On  November  26, 1991,  the  USTR 
decided  to  extend  the  investigation 
because  the  relevant  issues  are  complex 
and  complicated  and  require  additional 
time  to  attempt  to  resolve.  In 
accordance  with  section  304(a)(3)(B)  of 
the  Trade  Act,  the  USTR  must  make  her 
determinations  under  section  304(a)(1) 
no  later  than  February  26, 1992. 
However,  the  serious  effect  that  the 
acts,  policies  and  practices  of  the 
Chinese  government  have  on  U.S. 
commerce  indicate  that  USTR  should  be 
prepared  to  act  swiftly  if  the  USTR  is 
unable  to  resolve  all  of  the  issues  under 
investigation  in  the  immediate  future. 
Therefore,  USTR  has  sought  written 
comments  on  proposed  determinations 
under  section  304(a)(1)  of  the  Trade  Act 
(see  56  FR  61278),  and  has  decided  to 
hold  a  public  hearing  specifically  on  the 
following  action  being  considered:  to 
impose  increased  duties  on  certain 
products  of  the  People's  Republic  of 
China  to  be  drawn  from  the  list  of 
products  set  forth  in  the  Annex  to 
USTR's  notice  published  in  the  Federal 


Register  on  December  2, 1991  (see  56  FR 
61279-61282). 

Legal  Authority 

Under  section  301  of  the  Trade  Act, 
the  USTR  is  authorized,  subject  to  the 
direction  of  the  President,  to  take 
appropriate  and  feasible  action  to,  inter 
alia,  obtain  the  elimination  of  an  act, 
policy  or  practice  of  a  foreign 
government  or  instrumentality  that  is 
unjustifiable,  unreasonable  or 
discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(c)(1)(B)  expressly  authorizes  the 
USTR  to  impose  duties  or  other  import 
restrictions  on  the  goods  of  a  foreign 
country  for  such  time  as  the  USTR 
determines  appropriate. 

Section  301(c)(5)  further  provides  that 
in  taking  such  action  the  USTR  shall 
give  preference  to  the  imposition  of 
duties  over  the  imposition  of  other 
import  restrictions,  and  if  an  import 
restriction  other  than  a  duty  is  imposed, 
the  USTR  shall  consider  substituting,  on 
an  incremental  basis,  an  equivalent  duty 
for  such  other  import  restriction. 

Public  Hearing 

A  public  hearing  on  this  matter  will  be 
held  pursuant  to  section  304(b)  of  the 
Trade  Act  and  in  accordance  with  15 
CFR  §§  2006.7  through  2006.9.  The 
hearing  will  commence  at  10  a.m.  on 
Monday,  January  6, 1992,  and  continue 
on  January  7  if  necessary.  The  hearing 
will  be  held  in  Washington,  DC,  at  a 
location  to  be  announced  in  a 
subsequent  Federal  Register  notice. 

Requests  to  Testify.  Interested 
persons  wishing  to  testify  orally  must 
provide  a  written  request  to  do  so  by 
noon  on  December  20, 1991,  to  Ms. 
Carolyn  Frank,  Executive  Secretary  to 
the  Trade  Policy  Staff  Committee,  Office 
of  the  U.S.  Trade  Representative.  600 
17th  Street  NW..  Washington,  DC  20506. 
In  their  request,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  summary  of  their 
presentation.  After  consideration  of  a 
request  to  present  oral  testimony  at  the 
public  hearing,  Ms.  Frank  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  conforms  to  the 
requirements  of  15  CFR  2006.8(a). 
Remarks  at  the  hearing  will  be  limited  to 
5  minutes. 

Written  Testimony.  In  addition, 
persons  presenting  oral  testimony  must 
submit  20  copies  of  their  complete 
written  testimony,  in  English,  by  noon 
on  December  23. 1991,  to  Ms.  Dorothy 
Balaban  at  the  address  listed  above.  All 
written  submissions  must  be  filed  in 
accordance  with  15  CFR  part  2006  8. 
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Register  on  December  2, 1991  (see  56  FR 
61279-61282). 

Legal  Authority' 

Under  section  301  of  the  Trade  Act, 
the  USTR  is  authorized,  subject  to  the 
direction  of  the  President,  to  take 
appropriate  and  feasible  action  to,  inter 
alia,  obtain  the  elimination  of  an  act, 
policy  or  practice  of  a  foreign 
government  or  instrumentality  that  is 
unjustifiable,  unreasonable  or 
discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(c)(1)(B)  expressly  authorizes  the 
USTR  to  impose  duties  or  other  import 
restrictions  on  the  goods  of  a  foreign 
country  for  such  time  as  the  USTR 
determines  appropriate. 

Section  301(c)(5)  further  provides  that 
in  taking  such  action  the  USTR  shall 
give  preference  to  the  imposition  of 
duties  over  the  imposition  of  other 
import  restrictions,  and  if  an  import 
restriction  other  than  a  duty  is  imposed, 
the  USTR  shall  consider  substituting,  on 
an  incremental  basis,  an  equivalent  duty 
for  such  other  import  restriction. 

Public  Hearing 

A  public  hearing  on  this  matter  will  be 
held  pursuant  to  section  304(b)  of  the 
Trade  Act  and  in  accordance  with  15 
CFR  §§  2006.7  through  2006.9.  The 
hearing  will  commence  at  10  a.m.  on 
Monday,  January  6, 1992.  and  continue 
on  January  7  if  necessary.  The  hearing 
will  be  held  in  Washington,  DC,  at  a 
location  to  be  announced  in  a 
subsequent  Federal  Register  notice. 

Requests  to  Testify.  Interested 
persons  wishing  to  testify  orally  must 
provide  a  written  request  to  do  so  by 
noon  on  December  20, 1991,  to  Ms. 
Carolyn  Frank,  Executive  Secretary  to 
the  Trade  Policy  Staff  Committee,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street  NW..  Washington.  DC  20506. 
In  their  request,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  summary  of  their 
presentation.  After  consideration  of  a 
request  to  present  oral  testimony  at  the 
public  hearing,  Ms.  Frank  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  conforms  to  the 
requirements  of  15  CFR  2006.8(a). 
Remarks  at  the  hearing  will  be  limited  to 
5  minutes. 

Written  Testimony.  In  addition, 
persons  presenting  oral  testimony  must 
submit  20  copies  of  their  complete 
written  testimony,  in  English,  by  noon 
on  December  23. 1991.  to  Ms.  Dorothy 
Balaban  at  the  address  listed  above.  All 
written  submissions  must  be  filed  in 
accordance  with  15  CFR  part  2006  8. 


In  order  to  assure  each  party  an 
opportunity  to  contest  the  information 
provided  by  other  parties,  USTR  will 
entertain  rebuttal  briefs  filed  by  any 
party,  in  accordance  with  15  CFR 
2006.8(c).  by  noon  on  January  13. 1992. 
David  A.  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  91-29488  Filed  12-6-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30013;  File  No.  265-18] 

Market  Transactions  Advisory 
Committee 

ACTION:  Notice  of  meeting  of  the 
Securities  and  Exchange  Commission 

\  Market  Transactions  Advisory 

jCommittee. 

SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee  will  meet  at  10  a.m.  on 
December  18, 1991,  in  room  1C30  at  the 
Commission's  main  offices,  450  5th 
Street  NW..  Washington.  DC.  The 
meeting  will  be  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Kallman.  Division  of  Market 
Regulation  (202)  272-2402,  or  Jerry 
Carpenter,  Division  of  Market 
Regulation  (202)  272-7470. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  10a,  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee 
("Advisory  Committee  ")  hereby  gives 
notice  that  it  will  meet  at  10  a.m.  on 
December  18. 1991.  in  room  1C30  at  the 
Commission's  main  offices.  450  Fifth 
Street  NW..  Washington,  DC.  The 
meeting  will  be  open  to  the  public. 

The  Advisory  Committee  was  formed 
under  section  17A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Advisory 
Committee's  responsibilities  include 
assisting  the  Commission  in  identifying 
State  and  Federal  laws  that  may  impede 
the  safe  and  efficient  clearance  and 
settlement  of  securities  transactions  and 
advising  the  Commission  on  whether 
and  how  to  use  its  authority,  under  the 
Market  Reform  Act  of  1990,  to  adopt,  in 
certain  circumstances,  uniform  Federal 
rules  regarding  the  transfer  and  pledge 
of  securities. 

This  will  be  the  second  meeting  of  the 
Advisory  Committee.  The  purpose  of  the 
meeting  will  be  to  discuss  organizational 
matters  of  the  Advisory  Committee  and 
to  establish  subgroups  to  facilitate  the 


Advisory  Committee's  work.  The 
Advisory  Committee  will  also  consider 
the  mission  and  composition  of  the 
subgroups. 

Dated:  December  2. 1991. 
[onathon  G.  Katz, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-29317  Filed  12-6-91;  8:45  am] 
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Self-Regulatory  Organizations  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing;  Boston  Stock 
Exchange,  Incorporated 

Decembers,  1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(11(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Ford  Motor  Co. 
Depository  Shares  (rep.  t/lOOO  of  share  of 
Series  A  Cum.  Conv.  Pfd)  (File  No.  7- 
7637) 
Stop  &  Shop  Co's  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7838) 
Chemed  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7639) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  24, 1991, 
written  dafar,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-29313  Filed  12-6-91;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange.  Inc. 

Decembers,  1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Bangor  Hydro-Electric  Company 
Common  Stock,  S5.00  Per  Value  (File  No.  7- 
7640) 
Kimco  Realty  Corporation 
Common  Stock,  101  Par  Value  (File  No.  7- 
7641) 
Advanced  Magnetics,  Inc. 
Common  Stock.  $.01  Per  Value  (File  No.  7- 
7642) 
Nuveen  California  Quality  Income  Municipal 
Fund,  Ina 
Com.mon  Stock,  $.01  Par  Value  (File  No.  7- 
7643) 
Partners  Preferred  Yield  II,  Inc. 
Series  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-7644) 
Partners  Preferred  Yield  III,  Inc. 
Series  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-7645) 
Stop  &  Shop  Companies,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7646) 
Van  Kampen  Merritt  Municipal  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-7647) 
Van  Kampen  Merritt  Pennsyhania  Quality 
Municipal  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-7648) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  24, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors." 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 

|FR  Doc.  91-29314  Filed  12-6-91;  8:45  am) 
■hjjno  cooc  wio-ei-M 

IReteSM  No.  34-30017:  FU«  No.  SA-NYSE- 
91-41] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Continuing  Listing  Fees 

December  2. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  20. 1991.  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatorj'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  l^roposed  Rule  Change 

The  Exchange  plans  to  institute,  as  of 
January  1. 1992.  a  rate  increase  affecting 
Continuing  Listing  Fees  as  follows: 


Current      Proposed 


Corttmuing  fees  for  domestic 
and  foreign  securrties:  ' 
Per  Shafe/.^OR  Fee:  • 

0  10  2.OOC.0OO 

Over  2.000.000 ,. 

Minimum  Fees:  ' 

1  to  10,000.000...._ 

10.000.001  to 

20.000.000 

20.000.001  10 

50.000.000 _ 

50.000.001  to 

100.000.000 

100  000  001  to 

200.000.000 - 

Over  200.000.000 

Maximum 

Continuing   tees   for   deriva- 
tives and  oMnet  securities: 
Secunt;es  issued:  * 
1  to  10.000.000 


10  000.001 

20.000.000 

20.000.001 

50.000.000 

50.000,001 

100.000.000 

100,000,001 

200,000.000 

Over  200.000.000 


to 


to 


$1,500 
750 

14.630 

21.950 

29.260 

43.760 

58.400  I 

72.800  I 

500.000  I 

7.315 

10.975 

14.630 

21.890 

29.200 
36.400 


$1,600 
805 

15.700 

23.550  . 

31.400 

47,000 

62,700 

78.100 

(•) 

7.850 

11.775 

15.700 

23.500 

31.350 
39.050 


■  See  NYSE  Listed  Company  Manual  90a02. 

■  Rate  Is  per  million  shares  or  American  Deposi- 
tary Rece«pis  (  ADRs") 


•  The  Continuing  Usnng  Fee  is  mo  greater  o<  the 
minimum  lee  or  the  Per  Share/ADR  Fee 

«No  change 

>This  fee  deoends  on  the  number  of  secuntMS 
issued,  as  opposed  to  outstanding  See  also  letter 
from  Ricki  Spinner,  Financial  PlarKiing  and  Analya*. 
N>  Se.  to  Edith  Haiiahan.  Branch  o*.  Exctiange  Regu- 
lation. Commission,  dated  Novemoer  25.  1991. 
amending  the  btle  of  this  fee  Irom  Range  Mmi- 
mums"  to  "Secumes  Issued." 


U.  Self-Regulatory  OrganizatioQ's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  fee  change  is  to 
offset  in  part  the  increased  costs  of 
supplying  services  provided  by  the 
Exchange.  These  costs  include 
manpower,  automation,  utilities  and 
other  costs  associated  with  providing 
marketplace  facilities  and  services. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Conmiission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-41  and  should  be  submitted  by 
December  30, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  91-29315  Filed  12-&-91;  8:45  am] 
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(Release  No.  34-30018;  Hie  No.  SR-NYSE- 
91-40] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Ctiange  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer,  Form  U-4 
and  the  Uniform  Termination  Notice 
for  Securities  Industry  Registration, 
Form  U-5 

December  2, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  rotice  is  hereby 
given  that  on  November  18, 1991.  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  Bnd  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to  the 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U-4")  and  the  Uniform  Termination 
Notice  for  Securities  Industry 
Registration  ("Form  U-5")  relate  to  a 
registered  person's  certification  of  the 
completeness  and  accuracy  of  his  or  her 
disciplinary  record.'  The  changes  are  in 
response  to  the  enactment  of  the 
Securities  Acts  Amendments  of  1990 
("1990  Amend-ments")  *  and  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990 
("Remedies  Act").^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  ita  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 


prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Stateir.ent  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  submit  a  revision  to  the 
Form  U-4,  identical  to  a  revision 
previously  submitted  to  the  Commission 
by  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD").*  This 
revision  allows  a  previously  registered 
person  to  certify  as  to  the  completeness 
and  accuracy  of  his  or  her  disciplinary 
record  in  the  NASD's  Central 
Registration  Depository  ("CRD")  * 
system  and  alleviates  the  need  to 
resubmit  full  details  of  all  reportable 
items  upon  transfer  of  registration  to  a 
new  broker-dealer. 

The  Exchange  is  also  proposing  to 
make  certain  amendments  to  Form  U-4 
and  Form  U-5.  The  proposed  changes  to 
these  forms  are  the  result  of  the 
enactment  of  the  1 J90  Amendments  and 
the  Remedies  Act.  These  new  laws, 
which  expand  the  definition  of  statutory 
disqualification  in  section  3(a)(39)  of  the 
Act  and  expand  the  enforcement  powers 
of  the  Commission,  respectively,  require 
that  changes  be  made  to  the  Forms  U-4 
and  U-5.  Certain  minor  changes  to  these 
forms  were  also  requested  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  and  the  National 
Futures  Association  ("NFA"). 

Form  U-4  is  being  amended  to  provide 
for  the  following:  • 

Page  1 — A  minor  change  was  made  to 
the  explanation  for  the  Series  3  and 
Series  5  exams  by  adding  the  word 
"examination."  This  change  was 
requested  by  the  NFA  for  the  Series  3  as 
there  is  some  confusion  as  to  why  the 
box  should  be  checked  since  it  does  not 
reflect  a  category  of  registration  but 


■  The  revised  Forms  U-4  and  U-S  were  attached 
to  the  rule  Tiling  as  Exhibits  Z  and  3.  respectively, 
and  are  available  from  the  Commission  at  the 
address  noted  in  Item  IV  below  and  at  the  NYSE. 

'  Public  Law  No.  im-SSO.  104  Stat.  2713 
(November  IS,  1990). 

>  Public  Law  No.  101-429. 104  Stat.  931  (October 
15. 1990). 


*  See  Stcurities  Exchange  Act  Rdeas*  No.  28534 
(October  12, 1990).  55  FR  42062  (aopraving  File  No. 
SR-NASD-90-45). 

*  The  CRD  is  a  computer  data  base  containing 
current  registration  information  as  well  as  the 
regulatory  and  enforcement  actions  taken  against 
securities  industry  personnel  for  access  by  the 
Commission,  state  regulators  and  certain  self- 
regulatory  organizations.  Specifically,  the  CRO 
contains  each  broker-dealer's  Form  BD.  which  is 
filed  with  the  CRD  to  register  with  the  Commission 
and  most  state  securities  commissions,  as  well  as  to 
became  a  member  of  the  NASD.  Disciplinary 
information  appears  in  the  CRD  on  the  Disclosure 
Reporting  Page  ("DRP ")  of  Form  U-4.  See  page  3  of 
Form  U-4. 

*  Recently,  the  Commission  approved  a  proposal 
by  the  NASD  containing  similar  changes  to  Forms 
U-4  and  U-5.  See  Securities  Exchange  Act  Release 
No.  29696  (November  4. 1991).  56  FR  57541 
(approving  File  No.  SR-NASD-91-«) 


only  an  exam  application.  Since  the 
same  situation  was  true  for  the  Series  5, 
"examination"  was  added  to  that  line  as 
well.' 

Page  3 — Page  3  contains  several 
changes  to  the  disciplinary  questions  as 
a  result  of  the  enactment  of  the  1990 
Amendments,  which  became  effective 
November  15, 1990.  This  law  specifies 
that  certain  actions  taken  by  foreign 
financial  regulatory  authorities  will  be 
considered  statutory  disqualifications 
under  the  Act.  In  order  to  accommodate 
this  law,  the  definition  of  a  foreign 
financial  regulatory  authority  is  being 
added  to  the  form, and  language 
reflecting  this  change  has  been  inserted 
in  certain  questions  under  Item  22, 
where  appropriate. 

The  Remedies  Act,  which  became 
effective  October  15, 1990.  provides  the 
Commission  with  additional 
enforcement  remedies  for  certain 
securities  violations.  Item  22D(5)  has 
been  added  to  reflect  these  enforcement 
powers,  which  include  cease  and  desist 
authority  and  the  ability  to  impose  a 
civil  money  penalty. 

Page  4 — A  minor  change  has  been 
made  to  the  firm  certification  on  the 
bottom  of  page  4.  The  last  sentence 
certifies  that  the  firm  has  communicated 
with  the  employee's  previous  employers 
for  the  past  three  years.  The  CFTC  had  a 
five-year  rule,  which  was  noted  in 
parentheses  following  this  sentence.  Due 
to  a  recent  rule  change,  the  CFTC  now 
requires  employment  verification  for 
three  years,  so  the  clause  relating  to 
commodities  has  been  deleted.* 

The  Form  U-5  is  being  amended  to 
provide  for  the  following:  The 
instmctions  and  form  have  been 
modified  to  include  changes  to  the 
disciplinary  questions  consistent  with 
Form  U-4.'»  There  has  also  been  added 
an  optional  certification  section  so  that 
previously  filed  information  will  not 
have  to  be  filed  on  subsequent  forms.'" 

2.  Statutory  Basis 

Insofar  as  Forms  U-4  and  U-5  are 
used  by  the  various  self-regulatory 
organizations,  including  the  Exchange, 
their  use  is  consistent  with  section 
6(b)(5)  of  the  Act  in  fostering 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities.  Additionally, 
the  information  reported  on  the  form 
assists  the  Exchange  in  its 


'See  Item  11  of  Form  U-4. 

•  See  Commodities  Exchange  Act  Rules 
3.12{c)(l)(ii),  3.16(c)(l)(ii),  3.18(c)(l)(ii),  and 
3.44(u)(4)(ij  (enacted  March  8, 1988.  53  FR  8428 
(March  15, 1968)  and  effective  April  4. 1988)). 

•  For  example,  the  NYSE  proposes  to  add  the 
definition  of  the  term  "foreign  flnancial  regulatory 
authority." 

»•  See  Item  16  of  Form  U-5. 
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rpsponsibilities  under  section  6(c)  of  the 
Act  in  denying  memt}ership  to  those 
subject  to  a  statutory  disqualification  or 
who  cannot  meet  such  standards  of 
training,  experience  and  competence  as 
are  prescribed  by  the  rules  of  the 
Exchange  or  those  who  have  engaged  in 
acts  or  practices  inconsistent  with  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  this 
proposed  nile  change  dues  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
S'atcment  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Cofiimission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 


NYSF--«l-40  and  should  be  submitted  by 
December  30, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 

|FR  Doc.  91-29316  Filed  12-6-91;  8:45  am] 
aiLUNG  COOC  MIO-«l-M 


Seff-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

Decemljer  3. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Secunties  and  Exchange  Commission 
( ■Commission")  pursuant  to  section 
12(f){lHB)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Stop  &  Shop  Companies.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7631) 
Seligman  Qudlily  Municipal  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7632) 
Nuveen  New  York  Quality  Income  Municipal 
Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7633) 
Van  Kampen  Merritt  Pennsylvania  Quality 
Municipal  Trust 
Common  Shares  of  Beneficial  Interest.  SJOl 
Par  Value  (File  No.  7-7634) 
Van  Kampen  Merritt  Quality  Municipal  Trust 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-7635) 
Nuveen  California  Quality  Income  Municipal 
Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7638) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  24. 1991. 
written  dbta.  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonalfaan  G.  Katz. 
Secretory. 
|FR  Doc.  91-29312  Filed  12-6-91:  8:45  am] 
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I  Investment  Company  Act  Rel.  Ho.  IC- 
18427;  International  Series  Rei  No.  349; 
•12-7791] 

Axe-Houghton  Funds,  Inc.,  et  al.; 
Notice  of  Application 

December  2.  1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Axe-Houghton  Funds.  Inc.. 
Chancellor  Funds.  Inc..  USF&G  Money 
Market  Funds.  Inc..  and  USF&G  Tax- 
Exempt  Money  Market  Funds.  Ina 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  Section  6(c)  from  the 
provisions  of  section  12(d)(3)  and  rule 
I2d3-1. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  permitting  them 
to  invest  in  equity  and  convertible  debt 
securities  of  foreign  issuers  that,  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  a  broker,  dealer, 
underwriter  or  investment  adviser 
("foreign  securities  companies")  in 
accordance  with  the  conditions  of  the 
proposed  amendments  to  rule  12d3-l. 
RUNO  DATE:  The  application  was  filed 
on  September  9. 1991  and  amended  on 
November  22. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  to  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants,  suite  228.  275  Commerce 
Drive.  Fort  Washington.  PA  19034-1537. 
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FOR  FURTHER  INFORMATION  CONTACT: 

C.  David  Messman,  Senior  Attorney,  at 
(202]  272-2813.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202]  272-3018  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation]. 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  are  open-end 
management  investment  companies 
registered  under  the  Act  and  organized 
as  series  investment  companies.  USF&G 
Review  Management  Corp.  ("Review 
Management")  serves  as  applicants' 
investment  manager  and  USF&G 
Investment  Services,  Inc.  ("Investment 
Services"]  serves  as  distributor  of 
applicants'  shares.  Axe  Core  Investors, 
Inc.  ("Axe  Core")  serves  as  investment 
adviser  of  the  Axe  Core  International 
ADR  Fund  series  (the  "Fund")  of  Axe- 
Houghton  Funds,  Inc.  Review 
Management,  Investment  Services  and 
Axe  Core  are  indirect  wholly-owned 
subsidiaries  of  USF&G  Corporation. 

2.  Applicants  request  that  any  order 
issued  on  the  application  apply  to  the 
Fund  and  other  investment  series  of 
applicants,'  and  any  other  registered 
investment  companies  which  become 
members  of  the  USF&G  Corporation 
"group  of  investment  companies"  as 
defmed  in  rule  lla-3  under  the  Act. 

3.  Applicants  wish  to  invest  in  the 
equity  and  convertible  debt  securities  of 
foreign  issuers  that,  in  each  of  their  most 
recent  fiscal  years,  derived  more  than 
15%  of  their  gross  revenues  from  their 
activities  as  a  broker,  dealer, 
underwriter,  or  investment  adviser. 

4.  Applicants  seek  relief  from  section 
12(d)(3)  of  the  Act  and  rule  12d3-l 
thereunder  to  invest  in  the  equity 
securities  of  foreign  securities 
companies,  including  American 
Depositary  Receipts  ("ADRs") 
representing  interests  in  such  securities, 
to  the  extent  permitted  in  the  proposed 
amendments  to  rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3, 1989),  54  FR  33027  (Aug. 
11, 1989). 

Applicants'  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 


■  The  Fund  it  the  only  one  of  the  applicants' 
investment  series  which  has  a  present  intention  to 
invest  in  equity  and  convertible  debt  securities  of 
foreign  securities  companies. 


is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 

Section  12(d)(3)  for  investment 
companies  acquiring  seciihties  of  an 
issuer  that  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 

2.  Subparagraph  (bH4)  of  rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  *  *  *  [must  be]  a  'margin 
security'  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  While 
"margin  security"  status  is  generally 
available  only  to  securities  that  are 
traded  principally  in  United  States 
markets,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amended 
Regulation  T  in  1990  to  include  "foreign 
margin  stocklsj."  However,  because  the 
requirements  for  inclusion  on  the 
Board's  "List  of  Foreign  Margin  Stocks" 
are  generally  more  restrictive  than  the 
requirements  from  inclusion  on  its  "List 
of  Marginable  OTC  Stocks,"  securities 
issued  by  many  foreign  securities 
coii^)ames  are  not  "foreign  mai^gin 
stocks,"  and  thus  are  not  "margin 
securities"  under  Regulation  T.  See  12 
CFR  220.2  (i)  and  (q)(5).  In  addition, 
while  some  ADRs  are  "margin 
securities"  as  defined  in  Regulation  T, 
many  are  not.  This  is  particularly  true  in 
the  case  of  ADRs  representing  securities 
issued  by  many  foreign  securities 
companies.  Accordingly,  applicants  seek 
an  exemption  from  the  "margin 
security"  requirements  of  rule  12d3-l. 

3.  Proposed  amended  rule  12d3-l 
provides  that  the  "margin  security" 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  foreign  securities 
companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989],  54  FR 
33027  (Aug.  11, 1989). 

Applicants'  Condition 

Applicants  agree  to  the  following 
condition  in  connection  with  the  relief 
requested: 

Applicants  will  comply  with  the  provisions 
of  the  proposed  amendments  to  Rule  12d3-l 
[Investment  Company  Act  Release  No.  17096 
(Aug.  3, 1989);  54  FR  33027  (Aug.  11, 1989))  as 


iMch  ameadinenla  are  currmtly  propoaed. 
and  as  they  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investmctrt 
Management,  uoder  delegated  authority. 
NUrflu«(  H.  McFariwid. 
Deputy  Secretary. 
[FR  Doc.  91-28366  Filed  12-6-«l;  •.'45  aBii 
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SMALL  BUSINESS  ADMINISTRATION 

[Oeciaration  of  Oiaastar  Loan  Area  #2535] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Nassau  and  Suffolk  Cotmties  and  the 
contiguous  county  of  Queens  in  the 
State  of  New  Yorii  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
major  coastal  storm  which  occurred  on 
October  30, 1991.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  30, 1992.  and  for 
economic  injury  until  the  close  of 
business  on  August  31. 1992,  at  the 
address  listed  below:  Disaster  Area  1 
Office,  Small  Business  Administration. 
360  Rainbow  Bou!»vard  South.  3rd  Floor, 
Occidental  Chemical  Center,  Niagara 
Falls,  NY  14302,  or  other  locally 
announced  locations. 

The  interest  rates  are: 


For  Ptiysical  Damage: 
Homeownara  With  Credit  Availat><e  Else- 

wttere 

Homeowrwrt  Without  CredM  Availabt* 

BtMinMMS  With  Credtt  Available  Elw- 
wtwre 

Businesses  and  NofvProfit  Organizatiorw 
Without  Credit  Available  Elsewhere 

Others  (Including  Noo-Profit  Organiza- 
tions) With  Credit  Available  Elsewhere.. 

For  EcorwfTKC  Injury: 
Business  arxt  Small  Agricultural  Coop- 
eratives Without  Credit  Avateble  Else- 
where  - 


oent 


8.000 
4.000 
8.000 
4.000 
8.500 

4000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  253511  and  for 
economic  injury  the  number  is  747300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006). 

Dated:  Novemt)er  29, 1991. 
Patricia  Saiki. 
Administrator. 

[FR  Doc.  91-29330  Filed  12-6-^:  8:45  am] 
WUJNQ  COOC  MOt-OI-H 
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[Dedaration  of  Disaster  Loan  Araa  #2534] 

Washington;  Amendment  #1, 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  November  22, 1991,  to 
the  President's  major  disaster 
declaration  of  November  13,  to  include 
Ferry  and  Whitman  Counties  in  the 
State  of  Washington  as  a  disaster  area 
as  a  result  of  damages  caused  by  Hres 
beginning  on  October  15  and  continuing 
through  October  24, 1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Asotin,  Columbia,  Franklin,  Garfield, 
and  Walla  Walla  in  the  State  of 
Washington,  and  Latah  and  Nez  Perce 
Counties  in  the  State  of  Idaho  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 


applications  for  physical  damage  is 
January  13, 1992,  and  for  economic 
injury  until  the  close  of  business  on 
August  13. 1992. 

The  economic  injury  numbers 
assigned  to  this  disaster  are  for  746600 
the  State  of  Washington  and  746700  for 
the  State  of  Idaho. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  29, 1991. 
WinAllrad. 

Acting  Assistant  Administrator  For  Disaster 
Assistance. 
[PR  Doc.  91-29331  Filed  12-6-«l;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Supplement  to  Department  Circular- 
Public  Debt  Serte»-Na  37-91  ] 

Treasury  Notes,  Series  AH-1993 

Washington.  November  26. 1991. 

The  Secretary  announced  on 
November  25. 1991,  that  the  interest  rate 
on  the  notes  designated  Series  AH-1993. 


described  in  Department  Circular- 
Public  Debt  Series-^o.  37-91  dated 
November  21, 1991.  will  be  SVz  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  5Vi  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
(FR  Doc.  91-29358  Filed  12-6-91;  8:45  am) 
HLUNQ  CODE  4t10-4»-M 


(Supplement  to  Department  Circular- 
Public  Debt  Series— No.  38-91  ] 

Treasury  Notes,  Series  V-1996 

Washington.  November  27. 1991. 

The  Secretary  announced  on 
November  26. 1991.  that  the  interest  rate 
on  the  notes  designated  Series  V-1996. 
described  in  Department  Circular — 
Public  Debt  Series— No.  38-91  dated 
November  21. 1991.  will  be  6Va  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6V4  percent  per  annum. 

Gerald  Muiphy. 

Fiscal  Assistant  Secretary. 

[FR  Doc  91-29357  Filed  12-6-91:  8:45  am] 

BtLUNG  COOC  4t10-*MI 


JMI 


December  9,  1991  /  Notices 


described  in  Department  Circular- 
Public  Debt  Series-^o.  37-91  dated 
November  21. 1991.  will  be  5 'A  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  5V4  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-29358  Filed  12-6-91;  8:45  amj 

MUJNO  COOC  aiO-40-M 


[Supptement  to  Department  Circular— 
Disaster        PublicDebtSerfe*— No.  38-91] 

iam]  Treasury  Notes,  Series  V-1996 

Washington.  November  27, 1991. 

^^^^^'^        The  Secretary  announced  on 

jpY  November  26. 1991,  that  the  interest  rate 

on  the  notes  designated  Series  V-1996. 

described  in  Department  Circular — 

Public  Debt  Series— No.  38-91  dated 
w—  November  21. 1991.  will  be  BVi  percent. 

Interest  on  the  notes  will  be  payable  at 
-  the  rate  of  6\4  percent  per  annum. 

Gerald  Muiphy. 

Fiscal  Assistant  Secretary. 

rest  rate       (FR  Doc  91-29357  Filed  12-6-01;  8:45  amJ 

U-I-1993.        BIUJNG  COOC  M1(MMI 


64287 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pulitished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eH3). 


coMMOomr  FuruftES  traoino 

COMMISSION 

TIME  AND  date;  10:00  ajn..  Tuesday, 

December  17. 1991. 

PLACE:  2033  K  St..  N.W..  Washington. 

D.C..  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED! 

— Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  European 
Currency  Board  futures 

— Application  of  the  New  York  Mercantile 
Exchange  for  contract  designalion  in  Sour 
Crude  Oil  Futures 

— Application  of  the  New  York  Mercantile 
Exchange  for  contract  designation  in 
Heating  Oil — Crude  Oil  Spread  Options 

— Application  of  the  New  York  Mercantile 
Exchange  for  contract  designation  in 
Unleaded  Gasoline — Crude  Oil  Spread 
Options 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-29498  Filed  12-5-91;  2:28  pmj 

BtUJNO  COOC  63S1-01-«I 

FEDERAL  COMMllNtCATIONS  COMMISSION 

FCC  To  Hold  Commission  Meeting, 
Thursday.  December  12, 1991 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  12, 1991.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
room  856.  at  1919  M  Street.  N.W., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  American 
Telephone  and  Telegraph  Company's 
Petition  for  Rulemaking  (CC  Docket  No.  91- 
64).  Summary:  The  Commission  will 
consider  adoption  of  a  Report  and  Order 
concerning  the  procedures  used  by 
interstate  long  distance  carriers  to  verify 
customer  orders  for  service. 

2 — Common  Carrier — ^Title:  Amendment  of 
Part  22  of  the  Commission's  Rules 


CoDcendng  the  Use  of  Cellular  Telephones 
in  Aircraft  and  Cell  Enhancers  in  tlie 
Domestic  Public  Cellular  Radio  Service  (CC 
Docket  No.  88-411).  Summary:  T^e 
Commission  will  consider  adoption  of  a 
Report  and  Order  concerning  the  use  of 
cellular  telephones  in  aircraft  and  the 
routine  use  of  cell  enhancers. 

3 — Common  Carrier — ^Title:  Regulation  of 
international  Accounting  Rates  (CC  Docket 
No.  90-337,  Phase  II).  Summary:  The 
Commission  will  consider  adoption  of  a 
First  Report  and  Order  concerning  U.S. 
carrier  accounting  and  settlentent 
arrangements  with  their  foreign 
correspondents. 

4 — Common  Carrier — ^Title:  Part  22  Rule 
Making  on  Cellolar  Radio  Comparative 
Renewal  Proceedings  (CC  Docket  No.  90- 
358).  Summary:  The  Commission  will 
consider  adoption  of  a  Report  and  Order 
concerning  standards  for  filing  cellular 
renewal  applications  and  applications 
competing  with  those  renewal  applications 
and  for  conducting  comparative  renewal 
bearings. 

5 — Common  Carrier.  Office  of  International 
Communications — Title:  Regulations  of 
International  Common  Carrier  Services. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  concerning  the  regulation  of 
international  common  carrier  services. 

6— Mass  Media  General  Counsel — ^Title: 
Codiflcation  of  the  Commission's  Political 
Programming  Policies  (MM  Docket  No.  91- 
168).  Summary;  The  Commission  will 
consider  adoption  of  a  Report  and  Order 
concerning  political  programming  policies. 

7— Mass  Media— Title:  Amendment  of  Part  76 
of  the  Commission's  Rules  to  Eliminate  the 
Prohibition  on  Common  Ovsrnership  of 
Cable  Television  Systems  and  National 
Television  Networks  (MM  Docket  No.  82- 
434).  Summary:  Hie  Commission  vnll 
consider  adoption  of  a  Second  Further 
Notice  of  Proposed  Ru/e  Making  which 
invites  further  comment  on  proposals  to 
eliminate  or  modify  the  ban  on  common 
ownership  of  cable  systems  and  broadcast 
TV  networks. 

This  meeting  may  be  continued  the 
following  woric  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab.  Office  of  Public  Affairs, 
telephone  number  (202)  632-50Sa 

Federal  Communications  Commission. 
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Dated:  December  S.  1991. 
Donna  R.  Searcy, 
Secretary. 

[FR  Doc  »1-,29491  Filed  12-5-91;  2:28  p.m. 
MLum  ooof  STia-ai-ii 

FEDERAL  DEPOSrT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
5:01  p.m.  on  Wednesday.  December  4, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  jointly  with  the  Board  of  Directors 
of  the  Resolution  Trust  Corporation  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
concurred  in  by  Director  T  Timothy 
Ryan,  Jr.  (Office  of  Thrift  Supervision), 
Mr.  Stephen  R.  Steinbrink,  acting  in  the 
place  and  stead  of  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
and  Chairman  William  Taylor,  that 
Coi-poration  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  obser\'ation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(9)(B), 
and  (c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
(c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington,  DC. 

Dated:  December  5, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary 
(FR  Doc  91^29482  Filed  12-5-91;  2:27  pm] 
aaxmn  coK  <7i4-oi-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
correction  are  Issued  as  signed 
docunients  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mari(eting  Servic* 

7CFRPart919 
[Docket  No.  FV-91-2S0] 

Peaches  Grown  in  Mesa  County, 
Colorado;  Order  Directing  That  a 
Referendum  Be  Conducted; 
Determination  of  Representative 
Period  for  Voter  Eligibility;  and 
Designation  of  Referendum  Agents  To 
Conduct  tt>e  Referendum 

Correction 

In  proposed  rule  document  91-7279 
beginning  on  page  12865  in  the  issue  of 
Thursday.  March  28, 1991,  make  the 
following  correction: 

On  page  12868,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-7229"  should  read  "  FR  Doc. 
91-7279", 

BIUJNQ  CODE  150S41-O 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Commission  on  Wildfire 
Disasters 

Correction 

In  notice  document  91-26766, 
appearing  on  page  56625,  in  the  issue  of 
Wednesday,  November  6, 1991,  make 
the  following  corrections: 

1.  In  the  second  column,  the  name  of 
the  commission  should  read  as  set  forth 
above. 

2.  In  the  same  column,  under  the 
heading  summary,  in  the  second  and 
sixth  lines,  "Wildlife"  should  read 
"Wildfire". 

3.  In  the  same  column,  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  second  line, 
"Pendelton"  should  read  "Pendleton". 

4.  In  the  same  column,  under  the 
heading  SUPPtEMENTARY  INFORMATION. 


in  the  second  line, 
read  "Wildfire". 

SHJJNO  COK  ISOMI-O 


"Wildlife"  should 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  911 183-12S31 
RIN  064S-AE46 

Groundfish  of  ttie  Gulf  of  Alaska; 
Groundf  ish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

Correction 

In  proposed  rule  document  91-28301, 
beginning  on  page  59922,  in  the  issue  of 
Tuesday,  November  26, 1991,  make  the 
following  correction: 

On  page  59924,  in  the  second  column, 
in  the  Authority:,  citation,  "1802"  should 
read  "1801". 

BHJJNQ  CODE  1S0641-0 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Correction 

In  notice  document  91-22346  beginning 
on  page  47069  in  the  issue  of  Tuesday, 
September  17, 1991,  make  the  following 
correction: 

On  page  47070,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc  91-22340"  should  read  "FR  Doc 
91-22346". 

MLLINO  CODE  1SOM1-0 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement— Library  Programs 
Invitation  to  Apply  for  New  Awards  for 
Fiscal  Year  1992 

Correction 

In  notice  document  91-13909  beginning 
on  page  27156  in  the  issue  of 
Wednesday,  June  12, 1991.  make  the 
following  correction: 

On  page  27158.  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document. 


"FR  Doc.  91-1309"  should  read  "FR  Doc. 
91-13909" 

BtLUNO  CODE  150»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

Correction 

In  rule  document  91-24169.  beginning 
on  page  50652.  in  the  issue  of  Tuesday. 
October  8. 1991.  and  corrected  in  the 
issue  of  November  25. 1991.  on  page 
59331.  the  following  corrections  are 
reprinted  correctly  below: 

§  520.2260b    [Corrected] 

2.  On  page  50653,  in  the  second 
column,  in  S  520.2260b.  in  the  first  line, 
"Section  520.2260c"  should  read 
"Section  520.2260b". 

In  the  same  document,  on  the  same 
page,  in  the  second  column,  in 
correction  number  3,  make  the  following 
correction: 

§  520.2260c    [Convcted] 

3.  On  page  50653.  in  the  same  column, 
in  §  520.2260c.  in  the  first  line.  "Section 
520.2260b"  should  read  "Section 
520.2260c". 

BIUJNO  COOE  1SOM1-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91E-0369] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Fludara 

Correction 

In  notice  document  91-27750, 
beginning  on  page  58388,  in  the  issue  of 
Tuesday,  November  19, 1991.  make  the 
following  corrections: 

On  page  58389,  in  the  second  column, 
in  the  fourth  full  paragraph,  in  the  third 
and  eighth  lines.  "1991"  should  read 
"1992". 

aiLLMQ  CODE  1SOfr«1-0 
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"FR  Doc.  91-1309"  should  read  "FR  Doc. 
91-13909" 


BtLUNQ  CODE  ISOMI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Animal  Drugs.  Feeds,  and  Related 
Products;  Change  of  Sponsor 

Correction 

In  rule  document  91-24169.  beginning 
on  page  50652,  in  the  issue  of  Tuesday. 
October  8, 1991,  and  corrected  in  the 
issue  of  November  25, 1991,  on  page 
59331.  the  following  corrections  are 
reprinted  correctly  below: 

§520,22606    [Convcted] 

2.  On  page  50653,  in  the  second 
column,  in  {  520.2260b,  in  the  first  line. 
"Section  520.2260c"  should  read 
"Section  520.2260b". 

In  the  same  document,  on  the  same 
page,  in  the  second  column,  in 
correction  number  3,  make  the  following 
correction: 

§  520.2260c    (Corr«cted] 

3.  On  page  50653,  in  the  same  column, 
in  §  520.22eOc.  in  the  first  line,  "Section 
520.2260b"  should  read  "Section 
520.2260c". 

MLUMQ  COOC  1S0S-01« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91E-0369] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Fludara 

Correction 

In  notice  document  91-27750, 
beginning  on  page  58388,  in  the  issue  of 
Tuesday,  November  19, 1991,  make  the 
following  corrections: 

On  page  58389,  in  the  second  column, 
in  the  fourth  full  paragraph,  in  the  third 
and  eighth  lines,  "1991"  should  read 
"1992". 

MLUNO  CODE  190»414> 


Monday 
December  9,  1991 


Part  II 

Department  of 
Energy 

10  CFR  Part  820 

Procedural  Rules  for  DOE  Nuclear 
Activities;  Proposed  Rule  and  Public 
Hearing 
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DEPARTMEHT  OF  ENERGY 

10  CFR  Part  820 

(Dockvt  No.  NS-myi-91-«201 

Procedural  Rulea  for  DOE  Nudear 
Activttiea 

AOENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy 
(DOE)  is  proposing  procedural  rules  to 
be  used  in  applying  its  substantive  rules, 
regulations  and  orders  relating  to 
nuclear  safety  (DOE  Nuclear  Safety 
Requirements).  The  proposed  procedural 
rules  are  intended  to  be  an  essential 
part  of  the  framework  through  which 
DOE  deals  with  its  contractors  and 
other  persons  to  ensure  its  nuclear 
facilities  are  operated  in  a  manner  that 
protects  the  public  health  and  safety 
and  the  environment.  In  particular,  the 
proposed  rules  would  implement  the 
provisions  of  the  Price-Anderson 
Amendments  Act  of  1988  (Pub.  L.  No. 
100-408.  August  20. 1988)  (PAAA)  which 
subjects  DOE  contractors  to  potential 
civil  and  criminal  penalties  for 
violations  of  applicable  DOE  Nuclear 
Safety  Requirements. 
DATES:  Written  comments  (20  copies) 
may  be  submitted  to  the  address  listed 
below  by  February  3. 1992.  A  hearing 
will  be  held  on  January  13. 1992.  Request 
to  speak  at  hearing  must  be  submitted 
on  or  before  January  8, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to:  Keith  Christopher.  Office 
of  Nuclear  Safety,  NS-30,  room  8H-089. 
Docket  No.  NS-RM-91-820,  U.S. 
Department  of  Energy.  1000 
Independence  Ave.  SW.,  Washington. 
DC  20585,  (202)  586-7594  or  FTS  896- 
7594. 

A  hearing  will  be  held  at:  9  a.m.. 
Auditorium  Building.  U.S.  Department  of 
Energy.  19901  Germantown  Road  (Route 
118),  Germantown.  Maryland. 

The  envelope  and  written  conunent 
should  indicate  the  docket  number. 
Written  comments  and  hearing 
testimony  may  be  examined  between  9 
a.m.  and  4  p.m.  Monday  through  Friday 
at:  U.S.  Department  of  Energy,  Freedom 
of  Information  Reading  Room,  room  lE- 
190,  Docket  No.  NS-RM-91-820. 1000 
Independence  Ave.  SW..  Washington. 
DC  20585.  (202)  586-6020  or  FTS  896- 
6020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Christopher,  Office  of  Nuclear 
Safety.  NS-30,  room  6H-089,  Docket 
No.  NS-RM-91-a20.  U.S.  Department 
of  Energy.  1000  Independence  Ave. 


SW..  Washington,  DC  20585.  (202) 
586-7594  or  FTS  896-7594 

or 
Ben  McRae  or  Susan  Kuznick.  Office  of 

General  Counsel,  GC-31,  U.S. 

Department  of  Energy,  1000 

Independence  Ave.  SW.,  Washington, 

DC  20585.  (202)  586-6975  or  FTS  896- 

6975. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Notice  of  Inquiry 

A.  Applicable  Nuclear  Safety  Requirements 

B.  Relationship  With  M&O  Contractors 

C.  Treatment  of  Nonprofit  Educational 
Institutions 

D.  Proposed  Enforcement  Policy 

III.  Proposal 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

V.  Public  Comment  Procedures 

A.  Written  Comments 

B.  Public  Hearing 

I.  Introduction 

DOE  owns  numerous  nuclear 
facilities.  To  a  large  extent.  DOE  has 
continued  the  practice  of  its 
predecessors  to  contract  with  private 
industry  and  educational  institutions  to 
operate  these  facilities.  The  use  of 
contractors  provides  DOE  with 
expertise  and  resources  which 
otherwise  would  not  be  readily 
available  for  carrying  out  its  missions. 

Recently.  DOE  has  undertaken  a 
thorough  review  of  operations  at  its 
nuclear  facilities.  In  particular.  DOE  has 
been  examining  the  performance  of  its    . 
contractors  in  achieving  the  goals  of 
protecting  the  public  health  and  safety 
and  the  environment.  As  a  result  of  its 
review,  DOE  is  taking  steps  to  improve 
its  ability  to  enforce  its  nuclear  safety 
requirements.  DOE  also  is  taking  steps 
to  provide  contractors  with  incentives  to 
act  in  a  maimer  consistent  with  these 
requirements  and  to  penalize 
inconsistent  action. 

When  Congress  enacted  the  PAAA.  it 
considered  the  treatment  of  DOE 
contractors  and  renewed  DOE's 
authority  to  indemnify  these  contractors 
for  public  liability  arising  from  a  nuclear 
incident.  In  addition,  the  PAAA  made 
most  DOE  contractors  so  indemnified, 
and  their  subcontractors  and  suppliers, 
subject  to  civil  and  criminal  penalties 
for  violations  of  applicable  DOE  nuclear 
safety  requirements. 

n.  Notice  of  Inquiry 

On  September  21, 1989.  DOE 
published  a  Notice  of  inquiry  and 
Request  for  Public  Comments  on 


Implementation  of  the  Price-Anderson 
Amendments  Act  of  1988  Civil  and 
Criminal  Penalty  Authority.  (NOI).  54  FR 
38865  (September  21. 1989).  The  NOI  set 
forth  the  background  and  framework  of 
the  penalty  provisions  of  the  PAAA.  It 
also  indicated  that  adapting  the  NRC 
enforcement  policy  to  DOE  "may  be  the 
preferred  option"  for  developing  a  DOE 
enforcement  policy  that  addresses 
mitigation  factors. 

DOE  received  comments  in  response 
to  this  NOI  from  nineteen  (19]  parties: 
Six  current  DOE  non-profit  management 
and  operating  (M&O)  contractors 
statutorily-exempt  from  civil  penalties 
(Battelle  Memorial  Institute.  Fermi 
National  Accelerator  Laboratory, 
University  of  California.  University  of 
Chicago,  Associated  Universities.  Inc.. 
and  Princeton  University);  five  current 
DOE  for-profit  M&O  contractors  (Kaiser 
Engineers  Hanford.  EG&G,  Inc..  Martin 
Marietta  Energy  Systems.  Inc.. 
Westinghouse  Electric  Corporation,  and 
General  Electric  Company);  two  current 
DOE  non-profit  contractors  not 
statutorily-exempt  from  civil  penalties 
(Oak  Ridge  Associated  Universities  and 
Southeastern  Universities  Research 
Associations):  one  non-M&O  DOE 
contractor  (Nuclear  Fuel  Services):  one 
organization  of  research  universities 
(Council  on  Governmental  Relations); 
the  American  Nuclear  Energy  Council, 
which  represents  certain  organizations 
within  the  nuclear  industry;  the  law  firm 
of  Powell,  Goldstein,  Frazer  &  Murphy; 
Congressman  Fortney  H.  (Pete)  Stark; 
and  the  Section  of  Public  Contract  Law 
of  the  American  Bar  Association. 
Comments  on  the  NOI  generally 
addressed  issues  in  four  broad 
categories:  (1)  The  applicable  Nuclear 
Safety  Requirements;  (2)  the  effect  of 
PAAA  penalty  implementation  on  M&O 
contractors:  (3)  the  treatment  of 
nonprofit  educational  institutions:  and 
(4)  the  DOE  General  Statement  of 
Enforcement  Policy.  A  summary  of  the 
major  comments  and  our  responses 
follows: 

A.  Applicable  Nuclear  Safety 
Requirements 

Seventeen  of  the  nineteen  parties  who 
provided  comments  urged  DOE  to 
review  its  Nuclear  Safety  Requirements 
and  provide  a  specific  and  concise 
delineation  of  those  requirements  the 
violation  of  which  would  subject 
persons  to  PAAA  penalties.  These 
comments  indicated  it  was  important 
that  the  Nuclear  Safety  Requirements 
that  will  be  the  subject  of  enforcement 
be  clearly  described  and  understood  by 
parties  expected  to  be  in  compliance. 


One  comment  noted  that  because 
existing  Nuclear  Safety  Requirements 
contained  in  DOE  Orders  were 
developed  without  regard  to  their  use 
for  assessing  penalties.  DOE  should 
review  and  modify,  as  needed,  the 
existing  DOE  Orders  with  a  view  to 
their  new  use  for  the  imposition  of 
penalties.  Another  comment  stated  that 
the  present  body  of  DOE  Orders  and 
Order  supplements  is  outmoded, 
irrelevant,  unclear  or  inconsistent, 
leading  to  different  approaches  among 
DOE  ol^ices  and  that  DOE  should 
commence  a  separate  rulemaking  to 
adopt  new  nuclear-safety  standards. 

DOE  has  carefully  reviewed  the 
comments  concerning  what  nuclear 
safety  requirements  should  be  the  basis 
for  civil  penalties  under  the  PAAA.  As 
an  initial  matter,  DOE  reaffirms  the 
validity  of  all  existing  DOE  rules,  orders 
or  regulations  relating  to  nuclear  safety, 
including  all  the  DOE  Orders  issued  as 
Directives.  These  existing  requirements 
were  established  pursuant  to  the 
Department's  broad  authority  under  the 
Atomic  Energy  Act  to  issue  rules,  orders 
and  regulations  to  govern  the  conduct  of 
activity  under  that  Act  in  a  manner  that 
protects  the  public  health  and  safety 
and  the  environment.  Passage  of  the 
PAAA  has  not  changed  the  obligation  of 
contractors  to  comply  with  the  existing 
requirements  or  their  responsibilities 
under  the  Atomic  Energy  Act  and  their 
contracts. 

DOE  recognizes,  however,  the 
legitimate  concerns  of  its  contractors  for 
clarity  and  certainty  concerning  the 
requirements  that  will  be  the  subject  of 
P<\AA  civil  penalties.  DOE  also  has 
taken  into  account  that  most  of  the 
existing  Nuclear  Safety  Requirements 
and  contracts  were  adopted  prior  to  the 
enactment  of  the  PAAA.  After  careful 
consideration  of  the  various  factors, 
DOE  is  proposing  in  §  820.20(d]  to 
refrain  from  imposing  any  PAAA  civil 
penalties  on  the  basis  of  DOE  Nuclear 
Safety  Requirements  that  are  not:  (1) 
Regulations  set  forth  in  the  Code  of 
Federal  Regulations  (CFR);  (2) 
Compliance  Orders  issued  by  the 
Secretary;  or  (3)  a  program,  plan  or  other 
provision  required  to  implement  a  CFR 
regulation  or  a  Compliance  Order. 

DOE  is  reviewing  its  Nuclear  Safety 
Requirements  and  intends  to  propose 
regulations  to  revise  and  update  these 
requirements  where  appropriate.  The 
rulemaking  process  will  permit 
contractors  and  other  interested  persons 
an  opportunity  to  express  their  views  on 
particular  requirements  and  to  clarify 
any  ambiguity  in  the  existing 
requirements. 

Initially,  DOE  intends  to  set  forth 
Nuclear  Safety  Requirements  in  10  CFR 


parts  820,  630.  834,  835.  In  addition  to 
procedural  rules,  pari  820  will  contain 
substantive  provisions,  such  as  the 
information  requirements  in  |  820.11. 
Part  830  will  set  forth  substantive  rules 
for  the  operation  of  DOE  nuclear 
facilities.  Parts  834  and  835  will  set  forth 
rules  for  the  protection  of  the  public, 
facility  workers,  and  the  environment 
from  radiation. 

In  addition,  in  order  to  ensure 
protection  of  the  public  health  and 
safety  and  the  environment  during  the 
transition  to  this  more  formalized 
regulatory  structure,  DOE  is  proposing 
in  subpart  G  of  part  820  a  specific 
regulatory  provision  concerning 
assessment  of  PAAA  civil  penalties  for 
violations  of  technical  specifications 
and  operational  safety  requirements  that 
apply  to  each  reactor  and  non-reactor 
nuclear  facility.  Technical  specifications 
and  operational  safety  requirements 
form  the  basic  conditions,  limits  and 
other  requirements  to  control  operation 
of  DOE  nuclear  facilities  such  that  the 
health  and  safety  t)f  workers  and  the 
public  are  protected.  Existing  technical 
specifications  and  operational  safety 
requirements  and  any  changes  thereto 
have  been  developed  by  the  contractors 
themselves  and,  in  most  cases,  have 
been  approved  by  DOE.  To  the  extent 
existing  technical  specifications  and 
operational  safety  requirements  do  not 
relate  to  nuclear  safety,  DOE  will  not 
assess  PAAA  civil  penalties. 

B.  Relationship  with  Contractors 

Several  comments  addressed  the 
effect  of  the  PAAA  on  the  financial 
arrangements  between  DOE  and  its 
contractors.  One  comment  noted  that 
the  introduction  of  PAAA  penalties  is  a 
fundamental  change  in  the  contracting 
relationship  and  must  be  accompanied, 
if  implemented,  with  changes  to  the 
fundamental  M&O  contract  provisions, 
including  increased  fees.  One  comment 
stated  that  a  contractor's  liability  should 
be  proportionate  to  its  potential  benefit 
under  the  contract.  Another  stated  that 
DOE  should  take  into  account  that 
commercial,  licensed  nuclear  facility 
operators  may  have  a  financial 
incentive  to  comply  with  applicable 
requirements,  while  a  DOE  M&O 
contractor  has  no  similar  financial 
incentive.  This  comment  stated  that  any 
cost  incurred  by  an  M&O  contractor  to 
comply  with  Nuclear  Safety 
Requirements  should  be  reimbursed  by 
the  Government.  Several  comments 
stated  that  penalty  assessments  should 
be  addressed  in  the  award  fee 
determination  so  that  the  maxhnum 
amount  of  penalties  assessed  would  not 
exceed  the  amount  of  award  fee  paid. 


DOE  has  carefully  considered  the 
relationship  between  enforcement  of 
DOE  Nuclear  Safety  Requirements  and 
the  financial  arrangements  between 
DOE  and  its  contractors.  DOE  presented 
the  award  fee  system  to  Congre""!  as  the 
means  by  which  safety  incentives  were 
incorporated  into  DOE's  major  nuclear 
contracts,  but  Congress  enacted  the 
PAAA  penalty  provisions  to  provide,  we 
believe,  additional  safety  incentives  for 
DOE  contractors.  See  134  Cong.  Rec. 
113.  p.  H6127,  August  2, 1988.  The 
obligation  to  comply  with  DOE  Nuclear 
Safety  Requirements  and  the  hability  for 
civil  and  criminal  penalties  for 
violations  of  these  requirements  are 
independent  of  any  contractual 
arrangements  and  cannot  be  modified  or 
eliminated  by  the  operation  of  a 
contract.  Therefore.  DOE  does  not  plan 
to  make  adjustments  to  a  contractor's 
paid  award  fee  or  penalty  assessments 
to  prevent  contractors  from  incurring 
losses  through  both  an  award  fee 
reduction  and  a  penalty  assessment. 
Thus,  it  would  be  possible  for  a 
contractor  to  receive  a  low  award  fee 
because  of  generally  poor  safety 
performance  and  penalties  for  one  or 
more  specific  violations  of  Nuclear 
Safety  Requirements. 

DOE  recognizes  that  the  PAAA 
imposes  a  greater  risk  of  liability  on  its 
contractors.  Accordingly.  DOE  recently 
issued  a  final  rule  amending  its 
Acquisition  Regulations  to  change  the 
structure  and  amounts  of  fees  to  be  paid 
its  profit  making  and  fee  bearing  M&O 
contractors.  56  FR  28099  {June  19. 1991). 
That  rule  provides  an  enhanced  award 
fee  structure  with  the  potential  for  M&O 
contractors  to  earn  higher  fees,  provided 
they  comply  with  DOE  Nuclear  Safety 
Requirements. 

One  comment  stated  that  DOE  must 
establish  a  realistic  baseline  of  the 
conditions  that  exist  at  each  facility  and 
identify  when  a  facility  is  not  currently 
in  compliance  with  the  appropriately 
identified  regulatory  requirements.  On 
November  2, 1990,  DOE  requested  each 
DOE  contractor  subject  to  PAAA 
penalties  to:  (1)  Confirm  that  the 
contractor  is  in  compliance  with  all 
current  technical  specifications  and 
operational  safety  requirements,  or  (2) 
indicate  that  the  contractor  is  in 
noncompliance  with  one  or  more 
technical  specifications  or  operational 
safety  requirements,  identifying  what 
corrective  action  the  contractor  intends 
to  take  and  on  what  schedule,  and/or  (3) 
indicate  that  one  or  more  technical 
specifications  or  operational  safety 
requirements  have  been  determined  to 
be  inapplicable  to  the  facihty  operated 
by  the  contractor,  and  identify  the 
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specific  modifications  to  the  technical 
specifications  or  operational  safety 
requirements  that  are  necessary  and  a 
schedule  for  making  such  modifications. 
DOE  will  consider  this  information 
when  determining  whether  to  assess 
PAAA  civil  penalties.  Moreover,  the 
November  2  request  indicated  that  "no 
civil  penalties  will  be  imposed  for 
instances  of  noncompliance  identified  in 
response  to  [that  request]  and  for  which 
prompt  corrective  action  approved  by 
the  appropriate  PSO  is  proposed  and 
taken." 

Other  comments  stated  that:  DOE 
should  recognize  its  supervisory 
responsibility  and  leadership  role  in  the 
decision-making  at  a  DOE  facility:  DOE 
should  recognize  that  the  M&O 
contractors  are  subject  to  Government 
funding  limitations  relating  to  capital 
improvements,  manpower,  equipment, 
and  time  constraints;  no  contractor 
should  be  subject  to  enforcement  action 
if  the  contractor  had  no  responsibility 
for  creating  the  violation  or  where  DOE 
failed  to  fund  the  measures  necessary 
for  correction  of  the  violation:  the 
Secretary  should  take  into  account  the 
statutorily  authorized  "ability  to  pay" 
and  "effect  on  ability  to  continue  to  do 
business"  in  determining  the  amount  of 
any  civil  penalty  assessed  against  a 
contractor  DOE  should  take  into 
account  whether  the  contractor  had 
control  over  the  events  which  led  to  the 
violation,  the  predictability  of  the 
violation  and  the  events  leading  to  it. 
the  precautions  taken  by  the  contractor 
(or  lack  of  precautions]  with  respect  to 
the  activity  leading  to  the  violation, 
whether  the  contractor  knew  or  should 
have  known  that  the  action  being 
undertaken  constituted  a  violation  and 
was  reasonably  preventable  by  the 
contractor,  the  extent  of  management 
controls,  and  whether  there  has  been  a 
breakdown  of  management  controls.  All 
of  these  concerns  have  been  addressed 
in  the  proposed  General  Statement  of 
Enforcement  Policy,  appendix  to  part 
820. 

C.  Treatment  of  Nonprofit  Educational 
Institutions 

The  PAAA  authorizes  the  Secretary  to 
determine  by  rule  whether  nonprofit 
educational  institutions  should  receive 
automatic  remission  of  PAAA  civil 
penalties.  Most  of  the  comments  on  this 
issue  urged  that  the  Secretary  exclude 
from  civil  penalties,  or  provide 
automatic  remission  of  any  civil 
penalties  to.  nonprofit  educational 
institutions,  and  their  subcontractors 
and  suppliers.  Only  one  comment 
expressed  the  view  that  neither  "certain 
persons"  (listed  in  the  statute  as  exempt 
.Vom  civil  penalties).  42  U.S.C.  2282a(d), 


nor  educational  institutions,  (to  whom 
the  Secretary  may,  by  statute,  grant 
automatic  remission  of  civil  penalties.  42 
U.S.C.  2282(b)(2)),  should  be  exempt 
from  the  civil  penalties  of  the  PAAA. 
"because  the  financial  risk  should  be  the 
same  for  all  M&O  contractors." 

As  discussed  below,  DOE  is  proposing 
in  S  820.20(c)  that  all  nonprofit 
educational  institutions  should  receive 
automatic  remission  of  PAAA  civil 
penalties,  and  that  nonprofit  educational 
institutions  that  are  subcontractors  and 
suppliers  to  other  DOE  contractors  also 
receive  automatic  remission.  DOE 
recognizes  that  the  contractors  that  are 
statutorily  exempt  from  PAAA  civil 
penalties  are  nonprofit  educational 
institutions  except  for  one,  which  is  a 
for-profit  corporation  operating  on  a  not- 
for-profit  basis  for  DOE  (American 
Telephone  and  Telegraph  Company  and 
its  subsidiaries  operating  Sandia 
National  Laboratory).  In  the  interest  of 
fairness,  DOE  believes  that  all  nonprofit 
educational  institutions  should  similarly 
be  h«e  from  the  financial  burden  of 
PAAA  civil  penalties. 

EKDE  emphasizes  that  neither  the 
exemption  from  nor  the  automatic 
remission  of  PAAA  civil  penalties 
relieves  any  person  from  the  obligation 
to  comply  with  DOE  Nuclear  Safety 
Requirements.  DOE  intends  to 
investigate,  issue  Notices  of  Violation, 
and  take  all  other  appropriate  action 
with  respect  to  violations  of  DOE 
Nuclear  Safety  Requirements  by  persons 
granted  either  an  exemption  from  or  a 
remission  of  PAAA  civil  penalties. 

D.  Proposed  Enforcement  Policy 

In  the  NOI.  DOE  discussed  three 
alternatives  for  a  General  Statement  of 
Enforcement  Policy  that  would  inform 
DOE  contractors,  subcontractors  and 
suppliers  how  DOE  plans  to  exercise  its 
enforcement  discretion  with  respect  to 
PAAA  civil  penalties.  The  NOI 
indicated  the  preferred  option  was  to 
adapt  the  NRC  policy  statement  on  its 
enforcement  activities  to  DOE's  needs. 

Two  comments  urged  that  DOE  adopt 
a  simplified  multi-level  penalty  system 
(alternative  2).  which  takes  into  account 
DOE's  unique  situation  rather  than 
simply  transferring  wholesale  the 
enforcement  policies  of  any  other 
agency,  such  as  the  NRC.  An  opposing 
view  was  expressed  by  one  comment 
which  stated  that  adopting  a  simplified 
multilevel  penalty  system  would  not 
afford  the  flexibility  that  the  PAAA 
authorizes  for  the  determination  of  the 
amount  of  the  penalty  to  be  assessed 
Another  comment  stated  that  none  of 
the  three  enforcement  policy 
alternatives  set  forth  in  the  NOI  are 
adequate  and  that  DOE  should  adopt  an 


enforcement  policy  tailored  to  the  needs 
of  DOE,  utilizing,  where  appropriate,  the 
best  features  of  other  agency 
enforcement  policies.  Most  comments  on 
this  issue  rejected  alternative  3  which 
would  impose  penalties  that  relate 
directly  to  the  cost  to  the  Government  of 
nuclear  safety  violations,  or  require  the 
contractor  to  take  corrective  actions  at 
its  own  expense. 

DOE  has  decided  to  propose  an 
enforcement  policy  based  on  the  system 
used  by  the  NRC,  modified  to  refiect 
DOE's  special  circumstances.  In  general, 
the  proposed  enforcement  policy  would 
implement  PAAA  civil  penalties  on  the 
basis  of  the  severity  of  a  violation, 
taking  into  account  any  relevant 
mitigating  factors,  or  factors  suggesting 
that  escalation  of  the  base  civil  penalty 
is  appropriate. 

m.  Proposal 

DOE  is  proposing  procedural  rules 
that  are  intended  to  be  an  important 
part  of  the  framework  through  which 
DOE  deals  with  its  contractors  and 
other  persons  to  ensure  its  nuclear 
facilities  are  operated  in  a  manner  that 
protects  the  public  health  and  safety,  the 
environment  and  facility  workers.  In 
particular,  the  proposed  procedural  rules 
would  be  used  to  determine  whether  to 
impose  the  civil  penalties  authorized  by 
the  PAAA.  and  if  so.  what  the 
magnitude  of  the  civil  penalties  should 
be. 

The  proposed  procedural  rules  would 
be  part  820  of  title  10  nf  the  Code  of 
Federal  Regulations.  Proposed  part  820 
consists  of  six  subparts  and  an 
appendix.  Proposed  subpart  A  sets  forth 
rules  of  general  applicability.  Proposed 
subpart  B  deals  with  enforcement 
proceedings,  including  the  assessment  of 
civil  penalties.  Proposed  subpart  C 
provides  for  the  issuance  of  Compliance 
Orders.  Proposed  subpart  D  provides  for 
interpretations  and  rulings.  Proposed 
subpart  E  provides  for  granting 
exemption  relief.  Proposed  subpart  F 
sets  forth  the  procedure  for  referring 
criminal  violations  to  the  Attorney 
General.  Proposed  subpart  G  would 
codify  the  requirement  that  all  DOE 
contractors  must  comply  with  applicable 
technical  specifications  and  operational 
safety  requirements.  Proposed  appendix 
1  sets  forth  the  General  Statement  of 
Enforcement  Policy. 

A.  Subpart  A 

1.  Purpose  and  Scope. 

Proposed  §  820.1  describes  the  scope 
of  the  procedural  rules.  Proposed 
paragraph  (a)  makes  clear  the  scope  is 
broad  enough  to  cover  all  persons 
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enforcement  policy  tailored  to  the  needs 
of  DOE.  utilizing,  where  appropriate,  the 
best  features  of  other  agency 
enforcement  policies.  Most  comments  on 
this  issue  rejected  alternative  3  which 
would  impose  penalties  that  relate 
directly  to  the  cost  to  the  Government  of 
nuclear  safety  violations,  or  require  the 
contractor  to  take  corrective  actions  at 
its  own  expense. 

DOE  has  decided  to  propose  an 
enforcement  policy  based  on  the  system 
used  by  the  NRC.  modified  to  reflect 
DOE'S  special  circumstances.  In  general, 
the  proposed  enforcement  policy  would 
implement  PAAA  civil  penalties  on  the  ■ 
basis  of  the  severity  of  a  violation, 
taking  into  account  any  relevant 
mitigating  factors,  or  factors  suggesting 
that  escalation  of  the  base  civil  penalty 
is  appropriate. 

m.  Proposal 

DOE  is  proposing  procedural  rules 
that  are  intended  to  be  an  important 
part  of  the  framework  through  which 
DOE  deals  with  its  contractors  and 
other  persons  to  ensure  its  nuclear 
facilities  are  operated  in  a  manner  that 
protects  the  public  health  and  safety,  the 
environment  and  facility  workers.  In 
particular,  the  proposed  procedural  rules 
would  be  used  to  determine  whether  to 
impose  the  civil  penalties  authorized  by 
the  PAAA.  and  if  so,  what  the 
magnitude  of  the  civil  penalties  should 
be. 

The  proposed  procedural  rules  would 
be  part  B20  of  title  10  of  the  Code  of 
Federal  Regulations.  Proposed  part  820 
consists  of  six  subparts  and  an 
appendix.  Proposed  subpart  A  sets  forth 
rules  of  general  applicabihty.  Proposed 
subpart  B  deals  with  enforcement 
proceedings,  including  the  assessment  of 
civil  penalties.  Proposed  subpart  C 
provides  for  the  issuance  of  Compliance 
Orders.  Proposed  subpart  D  provides  for 
interpretations  and  rulings.  Proposed 
subpart  E  provides  for  granting 
exemption  relief.  Proposed  subpart  F 
sets  forth  the  procedure  for  referring 
criminal  violations  to  the  Attorney 
General.  Proposed  subpart  G  would 
codify  the  requirement  that  all  DOE 
contractors  must  comply  with  applicable 
technical  specifications  and  operational 
safety  requirements.  Proposed  appendix 
1  sets  forth  the  General  Statement  of 
Enforcement  Policy. 

A.  Subpart  A 

1.  Purpose  and  Scope. 

Proposed  §  820.1  describes  the  scope 
of  the  procedural  rules.  Proposed 
paragraph  (a)  makes  clear  the  scope  is 
broad  enough  to  cover  all  persons 


subject  to  DOE's  jurisdiction.  The 
applicability  of  the  proposed  procedural 
rules,  as  well  as  the  proposed  Nuclear 
Safety  Requirements  in  parts  830.  834 
and  835,  is  neither  dependent  on  any 
contractual  term  or  condition  nor 
modifiable  by  any  contractual  term  or 
condition.  Limitations  on  the  assessment 
of  PAAA  civil  penalties  under  the 
proposed  rules  are  set  forth  in  the  scope 
paragraph  of  proposed  subpart  B. 

2.  Definitions 

Proposed  §  820.2  contains  definitions 
for  many  of  the  terms  used  in  the 
proposed  rules.  To  a  large  extent,  these 
definitions  are  self-explanatory.  There 
are  several  items  in  the  definitions, 
however,  which  should  be  noted. 

The  proposed  definitions  of  the 
"Secretary",  the  "General  Counsel",  and 
the  "Director"  indicate  these  terms  also 
include  any  person  to  whom  the 
identified  official  has  delegated  a 
particular  function:  provided  that,  a 
function  cannot  be  delegated  in  a 
manner  that  violates  the  requirement  in 
proposed  §  820.3  concerning  the 
separation  of  functions.  Thus,  the 
Secretary  could  delegate  the  handling  of 
many  of  the  administrative  functions 
assigned  him  under  the  proposed  rules, 
such  as  selection  of  an  administrative 
law  judge  to  serve  as  the  Presiding 
Officer  in  a  PAAA  adjudication.  In 
addition,  the  proposed  definition  of  the 
Director  indicates  that  the  functions 
assigned  to  the  Director  would  be 
assigned  to  the  Deputy  Assistant 
Secretary  for  Naval  Reactors  with 
respect  to  matters  relating  to  Naval 
nuclear  propulsion. 

The  proposed  definition  of  "DOE 
Official"  is  used  to  designate  the  person 
in  charge  of  an  action  under  the 
proposed  rules.  For  ex-ample,  the  term 
"DOE  Official"  is  used  in  proposed 
§  820.09  to  indicate  the  authority  in  that 
section  could  be  exercised  by  whomever 
is  in  charge  of  a  particular  action,  such 
as  the  Director  with  respect  to  an 
investigation  or  the  General  Counsel 
with  respect  to  an  interpretation. 

The  proposed  definition  of  "Presiding 
Officer"  describes  the  role  of  the 
administrative  law  judge  who  is  in 
charge  of  a  PAAA  adjudication.  As  the 
DOE  Official  in  charge  of  the 
adjudication,  a  Presiding  Officer  would 
be  granted  broad  authority  to  take  all 
actions  necessary  or  appropriate  to 
conduct  a  fair  and  impartial 
adjudication,  to  elicit  all  the  facts  fully, 
to  adjudicate  all  issues,  and  to  avoid 
delays.  Among  his  powers,  the  Presiding 
Officer  could  (1)  establish  a  schedule, 
(2)  require  attendance  at  conferences  to 
settle,  simplify,  or  expedite  an 
enforcement  proceeding,  (3)  rule  upon 


motions,  requests,  offers  of  proof,  and 
procedural  questions,  and  issue  all 
necessary  orders,  (4)  exercise  all  the 
evidentiary  measures  in  proposed 
§  820.09.  (5)  admit  or  exclude  evidence, 
and  (6)  decide  all  questions  of  fact,  law, 
or  discretion.  A  Presiding  Officer, 
however,  could  not  consider  the  validity 
of  a  regulation  or  interpretation  issued 
by  DOE. 

The  proposed  definition  of 
"Department"  and  "DOE"  indicate  these 
terms  are  intended  to  include  any  of  the 
predecessors  of  the  Department  of 
Energy. 

The  proposed  definition  of  "DOE 
Nuclear  Safety  Requirements"  is  written 
broadly  to  encompass  all  existing  and 
future  rules,  regulations,  and  orders 
which  periain  to  matters  of  nuclear 
safety  in  connection  with  DOE's  nuclear 
activities,  including  any  DOE  Directive 
or  other  order  issued  without  notice  and 
comment  and  any  program,  plan  or  other 
provision  intended  to  implement  a  rule, 
regulation,  order  or  DOE's 
responsibilities  under  the  Atomic  Energy 
Act  or  any  other  statute  that  relates  to 
DOE  nuclear  activities.  For  example, 
technical  specifications  would  constitute 
Nuclear  Safety  Requirements.  DOE 
Nuclear  Safety  Requirements  also  would 
include  any  regulations  DOE  might 
propose  to  set  forth  or  revise  an  existing 
Nuclear  Safety  Requirement  or  to  adopt 
a  new  requirement.  DOE  Nuclear  Safety 
Requirements  also  would  include  any 
Compliance  Order  issued  pursuant  to 
proposed  Subpart  D.  As  discussed 
previously,  even  though  the  proposed 
definition  is  broad  enough  to  encompass 
all  requirements  that  contribute  to  the 
protection  of  the  public  health  and 
safety,  the  environment,  and  facility 
workers,  DOE  intends  to  assess  civil 
penalties  only  for  violations  of  those 
Nuclear  Safety  Requirements  set  forth  in 
proposed  §  820.20(d),  that  is,  (1) 
regulations  set  forth  in  the  CFR,  (2) 
Compliance  Orders,  and  (3)  programs, 
plans  or  other  provisions  that  implement 
these  regulations  or  orders. 

The  proposed  definition  of  'remedy  " 
indicates  DOE  has  the  authoriiy  to  take 
whatever  action  is  necessarj  yr 
appropriate  to  protect  the  public  health 
and  safety  and  the  environment.  DOE 
anticipates  the  issuance  of  Notices  of 
Violation  and  the  assessment  of  the  civil 
penalties  authorized  by  the  PAAA 
would  be  primary  remedies  for 
violations  of  DOE  Nuclear  Safety 
Requirements.  A  remedy,  however, 
could  mandate  the  taking  or  cessation  of 
any  action  necessary  or  appropriate  to 
achieve  compliance  with  the  Atomic 
Energy  Act,  any  other  statutory 
provision  that  relates  to  DOE  nuclear 
activities  and  for  which  DOE  is 


responsible,  or  a  DOE  Nuclear  Safety 
Requirement.  Likewise,  the  remedy 
could  be  the  modification,  suspension, 
or  termination  of  a  contract.  Remedies 
under  part  820  are  not  intended  to 
exclude  any  other  remedies  that  might 
be  available  to  DOE.  For  example,  in 
addition  to  a  pari  820  remedy,  DOE 
might  pursue  a  contractual  remedy  to 
the  extent  a  violation  of  a  Nuclear 
Safety  Requirement  also  represents  a 
violation  of  the  terms  and  conditions  of 
a  contract. 

The  proposed  definition  of  "PAAA 
adjudication"  is  used  to  denote  that 
poriion  of  the  enforcement  process 
which  commences  when  a  respondent 
requests  an  on-the-record  adjudication 
of  an  assessment  of  a  civil  penalty  and 
terminates  when  the  Presiding  Officer 
files  an  initial  decision.  An 
administrative  law  judge  would  preside 
over  a  PAAA  adjudication  of  which  the 
sole  purpose  would  be  to  determine 
whether  there  was  a  basis  for  the 
assessment  of  a  civil  penalty  and,  if  so, 
whether  an  appropriate  amount  was 
assessed. 

The  proposed  definition  of  "person"  is 
the  same  as  the  definition  in  the  Atomic 
Energy  Act.  When  used  in  connection 
with  the  assessment  of  PAAA  civil 
penalties,  person  would  refer  only  to 
DOE  contractors  and  their 
subcontractors  and  suppliers  since 
PAAA  civil  penalties  can  be  assessed 
only  against  these  persons.  The 
definition  of  person,  however,  would 
encompass  affiliated  entities.  Thus,  the 
parent  organization  of  a  contractor 
would  be  reiiponsible  for  any  penalty 
assessed  against  the  contractor. 

The  proposed  definition  of  "filing" 
makes  clear  that  documents  filed  in  a 
proceeding  under  proposed  part  820 
must  be  provided  to  the  Hearing  Clerk 
and  served  on  the  person  to  whom  the 
document  is  addressed.  No  computation 
of  any  time  period  would  begin  until 
both  elements  of  filing  are  complied 
with. 

3.  Separation  of  Functions 

Proposed  §  820.3  would  create  a  clear 
separation  between  the  investigative/ 
prosecutorial  function  and  the  decision- 
making function  when  a  respondent 
requests  an  on-the-record  adjudication 
of  the  assessment  of  a  civil  penalty.  The 
Director  would  be  the  person 
responsible  for  investigating  and 
prosecuting  administratively  possible 
violations  of  DOE  Nuclear  Safety 
Requirements.  Once  the  formal,  on-the- 
record  adjudication  of  the  assessment  of 
a  civil  penalty  commences,  the  Director 
would  be  prohibited  from  any  ex  parte 
communication  with  any  person  who 
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might  make  a  decision  on  the  basis  of 
the  record  in  the  case  or  any  person  who 
might  advise  the  decision  maker.  The 
Presiding  Officer  during  a  PAAA 
adjudication  would  be  an  administrative 
law  judge  who  would  be  prohibited  from 
any  activity,  association,  or  consultation 
inconsistent  with  his  decision-making 
function. 

4.  Conflict  of  Interest 

Proposed  S  820.4  would  prohibit  a 
DOE  Official  from  participating  in  any 
action  where  he  had  a  financial  interest 
or  any  other  relationship  that  would 
make  his  participation  inappropriate.  It 
also  would  permit  a  person  with  an 
interest  in  an  action  to  request  the 
General  Counsel  to  disqualify  a  DOE 
Official  from  participation  in  an  action 
because  of  a  conflict  of  interest.  In  the 
case  of  a  PAAA  adjudication,  a  motion 
would  be  filed  with  the  Presiding 
OfHcer.  Any  request  to  disqualify  would 
have  to  be  accompanied  by  an  affidavit 
setting  forth  the  alleged  conflict  of 
interest. 

5.  Service 

Proposed  S  820.05  discusses  service 
under  the  proposed  rules.  In  general, 
service  could  be  made  either  by 
personal  delivery  or  by  mail.  The  DOE 
Official  could  authorize  or  require  other 
means,  including  express  mail.  Proof  of 
service  could  be  shofvn  by  the  written 
acknowledgement  of  the  person  served, 
a  certificate  of  service,  or  an  affidavit  of 
the  server. 

The  proposed  section  makes  clear  that 
a  document  would  have  to  be  served 
when  it  was  filed  with  the  Hearing 
Clerk.  In  a  PAAA  adjudication,  any 
document  filed  with  the  Hearing  Clerk 
would  also  have  to  be  served  on  the 
participants  in  the  proceeding.  In 
situations  where  the  filed  document  was 
addressed  to  the  DOE  Official  in  a 
proceeding,  the  act  of  fihng  would 
constitute  service  on  the  DOE  Official 
and  the  Hearing  Clerk  would  be 
responsible  for  providing  the  DOE 
Official  with  a  copy  of  the  filed 
document. 

6.  Computation  and  Extension  of  Time 

Proposed  S  820.6  discusses  time 
periods  under  the  proposed  rules.  In 
computing  time  periods,  the  day  on 
which  a  period  commenced  would  not 
be  included.  Saturdays.  Sundays,  and 
Federal  legal  holidays  would  be 
included,  except  where  the  period  woidd 
expire  on  a  Saturday,  Sunday  or  Federal 
legal  holiday  in  which  case  the  period 
would  be  extended  to  include  the  next 
business  day.  When  service  was  made 
by  mail,  five  days  would  be  added  to  the 
time  period.  When  service  was  made  by 


express  mail,  two  days  would  be  added. 
The  DOE  Official  could  extend  any  time 
period. 

No  time  period  that  commenced  with 
the  filing  of  a  document  would 
commence  until  service  was  complete 
on  the  addressee  of  the  document.  In 
those  cases  where  a  document  was 
deemed  filed,  it  also  would  be  deemed 
served  at  the  same  time.  For  example, 
proposed  S  820.37  provides  that  an 
initial  order  would  be  deemed  filed  as  a 
final  order  thirty  days  after  the  initial 
order  was  filed  and  that  civil  penalties 
mupt  be  paid  within  thirty  days  after  the 
final  order  was  filed.  If  an  initial  order 
was  filed  and  served  on  the  addressee 
by  mail,  then  thirty-five  days  later  the 
initial  order  would  be  deemed  filed  as  a 
final  order.  Since  service  of  the  final 
order  is  deemed  to  occur  at  the  same 
time  the  final  order  was  deemed  filed, 
then  thirty  days  later  the  civil  penalties 
would  have  to  be  paid. 

7.  Questions  of  Policy  and  Law 

Proposed  S  820.6  discusses  the 
certification  of  questions  of  policy  and 
law.  In  general,  there  would  be  no 
administrative  appeal  of  rulings,  orders, 
and  other  decisions  by  a  DOE  Official 
during  an  action  under  the  proposed 
rules.  A  Presiding  Officer,  however, 
could  determine  that  there  existed  an 
important  question  of  law  or  policy  for 
which  there  was  substantial  grounds  for 
difference  of  opinion  and  that  an 
immediate  decision  would  materially 
advance  a  PAAA  Adjudication  or  that  a 
decision  at  the  conclusion  of  the 
proceeding  would  be  inadequate  or 
ineffective.  In  such  a  case,  the  Presiding 
Officer  could  certify  a  question  to  the 
Secretary.  Within  thirty  days  of  the 
certification,  the  Secretary  would  issue 
an  order  discussing  the  certified 
question  or  dismissing  the  certification. 
Ordinarily  the  order  would  be  based  on 
the  certification  by  the  Presiding  Officer, 
but  additional  information  and  briefs 
could  be  requested. 

8.  Evidentiary  Procedures 

Proposed  §  820.8  would  give  a  DOE 
Official  broad  authority  to  gather 
information  in  connection  with  an  action 
under  the  proposed  rules.  The  DOE 
Official  could  sign,  issue  and  serve 
subpoenas  and  Special  Report  Orders 
(SRO's),  administer  oaths,  take  sworn 
testimony,  compel  attendance  of  and 
sequester  witnesses,  and  compel 
production  of  any  records,  letters, 
memoranda,  or  other  relevant 
documents  and  of  tangible  evidence. 

9.  Special  Assistant 

Proposed  S  62a9  recognizes  the  highly 
technical  nature  of  actions  under  the 


proposed  rules  and  would  provide  a 
DOE  Official  with  the  option  of  using  a 
special  assistant  to  assist  in  explaining, 
understanding,  developing,  and 
resolving  technical  issues  that  arise  in 
connection  with  an  action  under  the 
proposed  rules.  The  special  assistant 
could  brief  the  DOE  Official  on 
technical  matters,  question  witnesses,  or 
serve  as  a  special  master  to  hear 
presentations  by  the  parties  on  technical 
issues.  Special  assistants  could  be 
employees  of  DOE,  the  Nuclear 
Regulatory  Commission  or  other 
governmental  agencies,  or  consultants 
from  the  private  sector.  Special 
assistants  would  be  subject  to  the  rule 
against  conflict  of  interest. 

10.  Hearing  Clerk 

Proposed  §  820.10  describes  the  role  of 
the  Hearing  Clerk,  an  office  which  DOE 
intends  to  establish  to  handle  many  of 
the  administrative  matters  in  connection 
with  proceedings  under  the  proposed 
rules.  The  Hearing  Clerk  would  be 
responsible  for  maintaining  a  docket  for 
each  enforcement  action,  commencing 
with  the  filing  of  a  Preliminary  Notice  of 
Violation.  The  Hearing  Clerk  also  would 
maintain  separate  dockets  for  the 
interpretations  issued  pursuant  to 
subpart  D  and  the  exemptions  issued 
pursuant  to  subpart  E.  The  Hearing 
Qerk  would  operate  a  public  reading 
room  where  documents  in  a  docket 
could  be  examined  and  copied. 

11.  Information  Requirements 

Proposed  S  820.11  sets  forth  the 
obligations  of  those  persons  who 
provide  information  to  DOE  or  maintain 
information  for  inspection  by  DOE.  All 
information  would  have  to  be  provided 
and  maintained  in  a  complete  and 
accurate  manner  that  would  permit  DOE 
to  carry  out  its  responsibilities. 
Moreover,  the  concealment  or 
destruction  of  any  information 
concerning  a  violation  of  a  DOE  Nuclear 
Safety  Requirement,  the  Atomic  Energy 
Act  or  any  other  statute  relating  to  a 
DOE  nuclear  activity  would  be 
prohibited.  Concealment  would  include 
the  act  of  knowingly  and  intentionally 
not  informing  DOE  of  significant 
information  concerning  a  violation. 

12.  Classified,  Confidential,  or 
Controlled  Information 

Proposed  S  820.12  makes  clear  DOE's 
authority  to  protect  classified, 
confidential,  or  controlled  material.  This 
authority  would  be  exercised  in  a 
manner  that  minimized  interference 
with  the  operation  of  the  proposed 
procedures.  Proposed  section  820.12  also 
would  reaffirm  the  obligations  of 
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proposed  rules  and  would  provide  a 
DOE  Official  with  the  option  of  using  a 
special  assistant  to  assist  in  explaining, 
understanding,  developing,  and 
resolving  technical  issues  that  arise  in 
connection  with  an  action  under  the 
proposed  rules.  The  special  assistant 
could  brief  the  DOE  Official  on 
technical  matters,  question  witnesses,  or 
serve  as  a  special  master  to  hear 
presentations  by  the  parties  on  technical 
issues.  Special  assistants  could  be 
employees  of  DOE,  the  Nuclear 
Regulatory  Commission  or  other 
governmental  agencies,  or  consultants 
from  the  private  sector.  Special 
assistants  would  be  subject  to  the  rule 
against  conflict  of  interest. 

10.  Hearing  Clerk 

Proposed  §  820.10  describes  the  role  of 
the  Hearing  Clerk,  an  o^ce  which  DOE 
intends  to  establish  to  handle  many  of 
the  administrative  matters  in  connection 
with  proceedings  under  the  proposed 
rules.  The  Hearing  Clerk  would  be 
responsible  for  maintaining  a  docket  for 
each  enforcement  action,  commencing 
with  the  filing  of  a  Preliminary  Notice  of 
Violation.  The  Hearing  Clerk  also  would 
maintain  separate  dockets  for  the 
interpretations  issued  pursuant  to 
subpart  D  and  the  exemptions  issued 
pursuant  to  subpart  E.  The  Hearing 
Clerk  would  operate  a  public  reading 
room  where  documents  in  a  docket 
could  be  examined  and  copied. 

11.  Information  Requirements 

Proposed  S  820.11  sets  forth  the 
obligations  of  those  persons  who 
provide  information  to  DOE  or  maintain 
information  for  inspection  by  DOE.  All 
information  would  have  to  be  provided 
and  maintained  in  a  complete  and 
accurate  manner  that  would  permit  DOE 
to  carry  out  its  responsibilities. 
Moreover,  the  concealment  or 
destruction  of  any  information 
concerning  a  violation  of  a  DOE  Nuclear 
Safety  Requirement,  the  Atomic  Energy 
Act  or  any  other  statute  relating  to  a 
DOE  nuclear  activity  would  be 
prohibited.  Concealment  would  include 
the  act  of  knowingly  and  intentionally 
not  informing  DOE  of  significant 
information  concerning  a  violation. 

12.  Classified,  Confidential,  or 
Controlled  Information 

Proposed  S  620.12  makes  clear  DOE's 
authority  to  protect  classified, 
confidential,  or  controlled  material.  This 
authority  would  be  exercised  in  a 
manner  that  minimized  interference 
with  the  operation  of  the  proposed 
procedures.  Proposed  section  820.12  also 
would  reaffirm  the  obligations  of 
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persons  to  protect  classified 
confidential,  or  controlled  information. 

B.  Subpart  B — Enforcement  Process 

1.  Scope 

Proposed  §  820.20  sets  forth  the 
purpose  and  scope  of  the  enforcement 
process.  The  enforcement  process  would 
be  used  to  investigate  and  determine 
whether  a  violation  had  occurred  or  was 
continuing  to  occur,  to  assure  violations 
were  rectified,  to  prevent  and  deter 
future  violations,  and  to  adjudicate  the 
assessment  of  a  civil  penalty.  The 
enforcement  process  could  involve 
several  different  stages.  The  first  stage 
normally  would  be  an  investigatioa 
inquiry  or  inspection  by  the  Director 
regarding  a  potential  or  alleged 
violation.  The  second  stcige  would  be  an 
enforcement  action  by  the  Director  in 
which  he  determined  that  a  violation 
had  occurred  and  proposed  an 
appropriate  remedy.  The  third  stage,  if 
requested  by  the  respondent,  would  be 
adjudication  by  a  Presiding  Officer 
regarding  the  assessment  of  a  civil 
penalty.  The  final  stage  would  be  the 
issuance  of  a  final  order  by  the 
Secretary. 

Proposed  paragraphs  (b).  (c),  and  (d) 
set  forth  limitations  on  the  assessment 
of  PAAA  civil  penalties  in  the 
enforcement  process.  The  PAAA 
authorizes  the  assessment  of  civil 
penalties  against  DOE  contractors,  and 
the  subcontractors  and  the  suppliers 
thereto,  who  are  indemnified  by  DOE  for 
public  hability  for  a  nuclear  incident 
pursuant  to  section  ITOd  of  the  AEA. 
Proposed  paragraph  (b)  would  exempt 
current  contractors  at  certain  DOE 
laboratories  from  the  assessment  of  civil 
penalties  under  the  procedural  rules. 
Proposed  paragraph  (c)  would  provide 
for  the  automatic  remission  of  any  civil 
penalties  assessed  against  a  nonprofit 
educational  institution  under  the 
procedural  rules.  The  PAAA  mandates 
the  exemption  in  proposed  paragraph  (b) 
and  requires  DOE  to  consider  the 
automatic  remission  in  proposed 
paragraph  (c).  Since  all  but  one  of  the 
contractors  statutorily  exempted  by  the 
PAAA  are  nonprofit  educational 
institutions,  DOE  believes  fairness 
dictates  similar  treatment  for  all  other 
nonprofit  educational  institutions. 
Proposed  paragraph  (d)  would  provide 
PAAA  civil  penalties  could  be  assessed 
only  for  violations  of  DOE  Nuclear 
Safety  Requirements  which  were  (1) 
regulations  set  forth  in  the  Code  of 
Federal  Regulations,  (2)  Compliance 
Orders  issued  pursuant  to  proposed 
subpart  D,  and  (3)  programs,  plans,  or 
other  provisions  required  to  implement  a 
CFR  regulation  or  Compliance  Order. 


Technical  specifications  and  operational 
safety  requirements  would  be  identified 
explicitly  as  Nuclear  Safety 
Requirements  by  proposed  subpart  G  of 
part  820  and.  thus,  would  be  covered  by 
proposed  paragraph  (d).  Proposed 
paragraphs  (b),  (c)  and  (d)  only  relate  to 
the  assessment  of  civil  penalties  and  do 
not  limit  criminal  penalties  or  other 
actions  under  the  proposed  procedural 
rules. 

2.  Investigations 

Proposed  J  820.21  would  grant  the 
Director  broad  investigatory  power, 
including  authority  to  issue  subpoenas 
and  employ  other  evidentiary 
procedures  under  proposed  J  820.09. 
DOE  intends  to  investigate  vigorously 
those  situations  that  might  have  been  or 
might  be  violations  of  DOE  Nuclear 
Safety  Requirements.  The  Director  could 
initiate  an  investigation  sua  sponte  or 
upon  a  request  from  any  person.  The 
Director  could  close  an  investigation  at 
any  time  without  foreclosing  further 
investigation.  In  conducting  an 
investigation,  the  Director  would  have  to 
disclose  its  general  nature  and  purpose 
to  any  person  who  was  required  to 
testify  or  otherwise  provide  evidentiary 
material.  A  person  would  have  the  right 
to  provide  the  Director  with  documents, 
statements  of  facts,  memorandum  of 
law,  or  other  explanatory  material  at 
any  time  during  an  investigation. 

3.  Informal  Conference 

Proposed  \  820.22  would  permit  the 
Director,  sua  sponte  or  upon  request  of  a 
person  against  whom  enforcement 
action  was  being  considered  to  convene 
an  informal  conference  to  discuss  the 
preliminary  conclusions  of  an 
investigation,  inquiry  or  inspection 
concerning  the  existence  of  violations  of 
DOE  Nuclear  Safety  Requirements,  their 
significance  and  cause,  any  mitigating  or 
aggravating  circumstances,  and  any 
other  useful  information.  The  Director 
could  compel  attendance  at  an  informal 
conference.  An  informal  conference 
would  not  normally  be  open  to  the 
public  and  there  would  be  no  transcript. 

4.  Consent  Order 

Proposed  S  820.23  describes  the 
settlement  process.  DOE  encourages  the 
settlement  of  enforcement  proceedings 
at  any  time.  To  this  end,  the  Director 
and  a  respondent  or  a  person  against 
whom  enforcement  action  was  being 
contemplated  or  had  been  initiated 
could  meet  at  any  time  to  discuss 
settlement  Such  a  meeting  would  not  be 
open  to  the  public  and  there  would  be 
no  transcript  If  a  settlement  was  agreed 
upon,  it  would  be  set  forth  in  a  Consent 
Order  signed  by  the  Director  and  the 


respondent  or  the  person  under 
investigation  and  filed  with  the  Hearing 
Clerk.  The  Consent  Order  would 
become  a  Pinal  Order  thirty  days  after  it 
was  filed  unless  the  Secretary  filed  a 
rejection  or  a  modified  Consent  Order. 
A  modified  Consent  Order  v  ould 
become  a  Fmal  Order  if  it  was  signed  by 
the  Director  and  the  respondent  or  the 
person  under  invesiij-'ation  within  fifteen 
days  of  its  filing. 

5.  Preliminary  Notice  of  Violation 

Proposed  S  820.24  would  authorize  the 
Director  to  file  a  Preliminary  Notice  of 
Violation  when  he  had  reason  to  believe 
a  person  had  violated  or  was  continuing 
to  violate  a  DOE  Nuclear  Safety 
Requirement.  A  Preliminary  Notice  of 
Violation  would  have  to  (1)  specify  the 
Nuclear  Safety  Requirement  to  which 
the  violation  related.  (2)  state  the  basis 
for  the  belief  a  violation  had  occurred  or 
was  continuing  to  occur.  (3)  set  forth  any 
proposed  remedy,  including  the  amount 
of  any  civil  penalty,  and  (4)  explain  the 
reasoning  behind  any  proposed  remedy. 

A  person  would  have  to  reply  to  a 
Preliminary  Notice  of  Violation  within 
fifteen  days  of  its  filing.  The  reply  would 
have  to  be  in  writing,  describe  the 
circumstances  surrounding  the  alleged 
violation  to  the  best  of  the  person's 
knowledge,  indicate  the  extent  to  which 
the  person  had  or  had  not  violated  DOE 
Nuclear  Safety  Requirements,  discuss 
any  actions  that  had  been,  were  being, 
or  would  be  taken  to  correct  the 
violation  to  the  extent  it  was  admitted, 
and  answer  fully  any  questions  set  forth 
in  the  notice. 

The  respondent  to  a  PreUminary 
Notice  of  Violation  would  have  the 
option  to  avoid  further  proceedings  by 
agreeing  to  comply  with  the  proposed 
remedy  and  waiving  any  rights  to 
challenge  the  Notice  or  the  remedy.  If 
the  respondent  elected  this  option,  the 
Preliminary  Notice  of  Violation, 
including  the  proposed  remedy,  would 
be  deemed  a  Final  Order. 

6.  Final  Notice  of  Violation 

Proposed  {  820.25  would  authorize  the 
Director  to  file  a  Final  Notice  of 
Violation  when  he  determined  a  person 
had  violated,  or  was  continuing  to 
violate  a  DOE  Nuclear  Safety 
Requirement.  A  Final  Notice  of 
Violation  would  have  to  (1)  specify  the 
Nuclear  Safety  Requirement  to  which 
the  violation  relateid,  (2)  state  the  basis 
for  the  determination  a  violation  had 
occurred,  or  was  continuing  to  occur,  (3) 
set  forth  any  remedy,  including  the 
amount  of  any  proposed  civil  penalty. 
(4)  explain  the  reasoning  behind  any 
remedy,  and  (5).  if  the  Final  Notice  of 
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Violation  assessed  a  civil  penalty, 
inform  the  respondent  of  his  right  (A)  to 
waive  further  proceedings  and  pay  the 
civil  penalty  within  sixty  days,  (B)  to 
request  an  on-the-record  adjudication  of 
the  assessment,  or  (C)  to  seek  judicial 
review  of  the  assessment. 

If  a  Final  Notice  of  Violation  did  not 
assess  a  civil  penalty,  it  would  become  a 
Final  Order  15  days  after  its  filing  unless 
the  Secretary  filed  an  order  which 
modified  the  Final  Notice  of  Violation.  If 
the  Final  Notice  of  Violation  assessed  a 
civil  penalty  and  the  respondent  decided 
to  waive  further  proceedings  or  seek 
judicial  review  of  the  assessment,  it 
would  become  a  Final  Order  upon  the 
filing  of  the  waiver  or  the  notice  of 
intent  to  seek  judicial  review.  If  the 
Final  Notice  of  Violation  assessed  a 
civil  penalty  and  the  respondent 
requested  an  on-the-record  adjudication, 
the  filing  of  the  request  would  initiate  a 
PAAA  adjudication  to  which  the 
Director  would  become  the  party 
responsible  for  prosecuting  the 
assessment  of  the  civil  penalty. 

7.  PAAA  Adjudication 

Proposed  S  820.26  discusses  the 
initiation  of  a  PAAA  Adjudication  and 
the  appointment  by  the  Secretary  of  an 
administrative  law  judge  to  serve  as  the 
Presiding  Officer.  The  filing  of  a  request 
for  an  on-the-record  adjudication  would 
commence  a  PAAA  adjudication  and  the 
compilation  of  the  record  on  which  the 
Secretary  would  decide  whether  to 
assess  a  civil  penalty.  The  Final  Notice 
of  Violation  would  become  the  first 
document  in  the  record  and  could  serve 
as  the  basis  for  a  decision  even  if  no 
other  documents  were  filed  as  part  of 
the  record.  When  a  request  for  an  on- 
the-record  adjudication  was  filed  with 
the  Hearing  Clerk,  he  would  notify  the 
Secretary  who  would  appoint  an 
Administrative  Law  Judge  to  serve  as 
the  Presiding  Officer  during  a  PAAA 
adjudication. 

8.  Answer 

Proposed  §  820.27  would  require  the 
respondent  to  file  an  Answer  to  a  Final 
Notice  of  Violation  if  he  elected  an  on- 
the-record  adjudication.  The  Answer 
could  (1)  contest  any  material  fact  upon 
which  the  civil  penalty  was  based,  (2) 
contend  the  civil  penalty  was 
inappropriate,  or  (3)  contend  the 
respondent  was  entitled  to  a  judgment 
as  a  matter  of  law.  The  Answer  could 
admit,  deny,  or  explain  each  of  the 
factual  allegations  in  the  Notice.  If  the 
respondent  had  no  knowledge  of  a 
particular  allegation,  he  would  have  to 
so  state  and  the  allegation  would  be 
deemed  denied.  If  the  respondent  failed 
to  respond  to  a  particular  allegation,  it 


would  be  deemed  admitted.  The  Answer 
also  would  have  to  state  (1)  any 
defenses  the  respondent  intended  to 
assert,  and  (2)  any  facts  or  issues  the 
respondent  intended  to  contest.  The 
Answer  and  the  request  for  an  on-the- 
record  adjudication  could  be  combined 
in  one  document. 

9.  Prehearing  Actions 

Proposed  S  820.28  discusses  the  steps 
in  a  PAAA  adjudication  after  the  filing 
of  an  Answer.  When  an  Answer  was 
filed,  the  Hearing  Clerk  would  be 
required  to  forward  to  the  Presiding 
Officer  the  Final  Notice  of  Violation,  the 
Answer,  and  any  other  dociunents 
already  filed  in  the  enforcement 
proceeding.  As  soon  as  practicable 
thereafter,  the  Presiding  Officer  would 
notify  the  parties  when  and  where  any 
prehearing  conference  or  other  pre- 
hearing measure  would  take  place.  In 
most  proceedings,  the  prehearing 
conference  would  be  the  only  formal 
prehearing  measure.  The  Presiding 
Officer  could  direct  the  parties  to  attend 
the  prehearing  conference  and  to 
consider,  in  his  discretion  (!)  the 
settlement  of  the  proceeding,  (2)  the 
simplification  of  issues,  (3)  the 
stipulation  of  facts  not  in  dispute,  (4)  the 
necessity  or  desirability  of  amendments 
to  pleadings,  (5]  the  exchange  of 
exhibits,  (6)  the  limitation  of  the  number 
of  witnesses,  (7)  the  time  and  place  for 
the  hearing,  and  (8)  any  other  measures 
to  expedite  the  adjudication.  No  later 
than  five  days  before  the  prehearing 
conference,  each  party  would  have  to 
provide  the  Presiding  Officer  and  the 
other  parties  (1)  the  names  of  the 
witnesses  the  party  intended  to  call,  (2) 
a  brief  narrative  of  their  expected 
testimony,  and  (3)  copies  of  all 
documents  and  exhibits  the  party 
intended  to  introduce  into  evidence.  No 
witness,  testimony,  or  evidence  not 
identified  prior  to  the  prehearing 
conference  could  be  admissible  in  the 
hearing  unless  the  Presiding  Officer 
found  there  existed  a  good  reason  why 
the  required  identification  was  not 
provided  prior  to  the  prehearing  and  the 
admission  of  the  witness,  testimony,  or 
evidence  was  necessary  for  a  fair 
hearing.  No  discovery  measures  other 
than  the  exchange  of  witnesses, 
testimony,  and  evidence  prior  to  the 
prehearing  would  be  permitted  unless 
the  Presiding  Officer  ordered  additional 
discovery  measures.  The  party 
requesting  the  additional  discovery 
measure  would  have  the  burden  of 
demonstrating  the  need  and  usefulness 
of  the  discovery  measure.  In  the  event 
the  Presiding  Officer  decided  a 
prehearing  conference  was  unnecessary 
or  impractical,  he  could  require  a 


telephonic  conference  or  other  measure 
to  accomplish  the  objectives  of  the 
prehearing  conference. 

10.  Hearing 

Proposed  S  820.29  discusses  the 
conduct  of  a  hearing.  In  general,  the 
Federal  Rules  of  Evidence  would  govern 
conduct  during  a  hearing.  The  Presiding 
Officer  would  have  the  discretion, 
however,  to  modify  these  Rules  to 
facilitate  the  hearing.  Proposed  S  820.29 
would  state  the  general  policy  of 
admitting  all  evidence  that  was  not 
irrelevant  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
little  probative  value.  Within  this 
general  policy,  the  Presiding  Officer 
could  permit  the  introduction  and 
consideration  of  evidence  that  might  be 
barred  by  certain  evidentiary  rules,  for 
example  the  "Hearsay  Rule",  or  could 
act  to  limit  the  scope  and  length  of 
evidence  and  to  protect  confidential, 
classified,  or  controlled  information. 

Unlike  the  Federal  Rules  of  Evidence, 
proposed  §  820.29  would  prohibit  direct 
oral  testimony.  Except  as  permitted  by 
the  Presiding  Officer,  all  direct 
testimony  would  have  to  be  set  forth  in 
a  verified  statement  which  must  be 
received  by  the  Presiding  Officer  and 
other  parties  no  less  than  ten  days  prior 
to  its  presentation  at  the  hearing.  The 
witness  who  prepared  the  direct 
testimony  would  have  to  be  available  at 
the  hearing  for  oral  cross-examination. 
The  use  of  written  direct  testimony  is 
intended  to  expedite  the  hearing  and  to 
promote  a  full  disclosure  of  the  facts. 

Proposed  §  820.29  also  discusses 
burden  of  proof.  The  Director  would 
have  the  burden  of  establishing  a  prima 
facie  case  that  a  violation  had  occurred 
or  was  continuing  to  occur  and  that  the 
remedy  was  appropriate.  Thereafter,  the 
respondent  would  have  the  burden  of 
establishing  any  defense.  The  Presiding 
Officer  would  decide  each  matter  in 
dispute  upon  a  preponderance  of  the 
evidence. 

11.  Post-hearing  Filings 

Proposed  §  820.30  would  provide  lor 
filings  after  the  close  of  a  hearing. 
Except  where  the  Presiding  Officer  had 
established  a  different  schedule,  within 
fifteen  days  of  the  filing  of  the  hearing 
transcript  parties  could  file  proposed 
findings  of  fact,  conclusions  of  law,  and 
a  proposed  order,  together  with  briefs  in 
support  thereof.  Parties  could  file  reply 
briefs  within  thirty  days  of  the  filing  of 
the  hearing  transcript.  Ail  filings  would 
have  to  contain  adequate  references  to 
the  record  and  authorities  relied  upon. 
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telephonic  conference  or  other  measure 
to  accomplish  the  objectives  of  the 
prehearing  conference. 

10.  Hearing 

Proposed  S  820.29  discusses  the 
conduct  of  a  hearing.  In  general,  the 
Federal  Rules  of  Evidence  would  govern 
conduct  during  a  hearing.  The  Presiding 
Officer  would  have  the  discretion, 
however,  to  modify  these  Rules  to 
facilitate  the  hearing.  Proposed  S  820.29 
would  state  the  general  policy  of 
admitting  all  evidence  that  was  not 
irrelevant  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
httle  probative  value.  Within  this 
general  policy,  the  Presiding  Officer 
could  permit  the  introduction  and 
consideration  of  evidence  that  might  be 
barred  by  certain  evidentiary  rules,  for 
example  the  "Hearsay  Rule",  or  could 
act  to  limit  the  scope  and  length  of 
evidence  and  to  protect  confidential, 
classified,  or  controlled  information. 

Unlike  the  Federal  Rules  of  Evidence, 
proposed  S  820.29  would  prohibit  direct 
oral  testimony.  Except  as  permitted  by 
the  Presiding  Officer,  all  direct 
testimony  would  have  to  be  set  forth  in 
a  verified  statement  which  must  be 
received  by  the  Presiding  Officer  and 
other  parties  no  less  than  ten  days  prior 
to  its  presentation  at  the  hearing.  The 
witness  who  prepared  the  direct 
testimony  would  have  to  be  available  at 
the  hearing  for  oral  cross-examination. 
The  use  of  written  direct  testimony  is 
intended  to  expedite  the  hearing  and  to 
promote  a  full  disclosure  of  the  facts. 

Proposed  §  820.29  also  discusses 
burden  of  proof.  The  Director  would 
have  the  burden  of  establishing  a  prima 
facie  case  that  a  violation  had  occurred 
or  was  continuing  to  occur  and  that  the 
remedy  was  appropriate.  Thereafter,  the 
respondent  would  have  the  burden  of 
establishing  any  defense.  The  Presiding 
Officer  would  decide  each  matter  in 
dispute  upon  a  preponderance  of  the 
evidence. 

11.  Post-hearing  Filings 

Proposed  §  820.30  would  provide  tor 
filings  after  the  close  of  a  hearing. 
Except  where  the  Presiding  Officer  had 
established  a  different  schedule,  within 
fifteen  days  of  the  filing  of  the  hearing 
transcript  parties  could  file  proposed 
findings  of  fact,  conclusions  of  law,  and 
a  proposed  order,  together  with  briefs  in 
support  thereof.  Parties  could  file  reply 
briefs  within  thirty  days  of  the  filing  of 
the  hearing  transcript.  All  filings  would 
have  to  contain  adequate  references  to 
the  record  and  authorities  relied  upon. 
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12.  Initial  Decision 

Proposed  S  820.31  would  provide  for 
the  Presiding  Officer  to  file  an  Initial 
Decision  as  soon  as  practicable  after  the 
period  for  filing  reply  briefs.  The  Initial 
Decision  would  contain  findings  of  fact 
conclusions  regarding  all  material  issues 
of  law  or  discretion,  any  remedy,  and  a 
proposed  order.  The  Initial  Decision 
would  discuss  the  basis  for  any  civil 
penalty  and  the  extent  to  which  it 
considered  the  criteria  set  forth  in  the 
General  Statement  of  Enforcement 
Policy  (Proposed  appendix  to  part  820) 
in  determining  the  amount  of  any  civil 
penalty. 

A  party  could  file  comments  on  an 
Initial  Decision  within  fifteen  days  of  its 
filing.  The  comments  should  indicate 
clearly  and  specifically  what  part  if 
any,  of  the  Initial  Decision  should  be 
modified  and  the  reason  for  the 
modification.  The  filing  of  comments 
would  constitute  a  request  to  the 
Secretary  to  reconsider  the  Initial 
Decision  before  it  became  a  Final  Order. 
This  would  be  the  only  administrative 
appeal  of  the  Presiding  Officer's 
decision. 

The  filing  of  an  Initial  Decision  would 
complete  the  PAAA  adjudication  and 
the  role  of  the  Presiding  Officer  unless 
the  Secretary  remanded  all  or  part  of  the 
matter  for  further  adjudication.  After  the 
filing  of  an  Initial  Decision,  the 
Secretary  would  become  the  DOE 
Official  in  charge  of  the  enforcement 
proceeding  while  he  considered  the 
record. 

13.  Final  Order 

Proposed  S  820.32  sets  forth  the 
process  by  which  an  Initial  Decision 
would  become  a  Final  Order.  An  Initial 
Decision  would  be  deemed  to  be  filed  as 
a  Final  Order  thirty  days  after  the  filing 
of  the  Initial  Decision,  unless  the 
Secretary  filed  a  Final  Order  that 
modified  the  Initial  Decision  or  filed  a 
Notice  of  Review.  If  the  Secretary  filed  a 
Notice  of  Review,  he  would  file  a  Final 
Order  as  soon  as  practicable.  Prior  to 
the  filing  of  a  Final  Order,  the  Secretary 
could  order  additional  procedures, 
including  the  submission  of  briefs,  reply 
briefs,  or  any  other  document  or 
information,  or  he  could  remand  the 
matter  for  further  proceedings. 

14.  Default  Order 

!     Proposed  (  820.33  would  provide  for 
the  filing  of  a  Default  Order,  which 
would  constitute  an  Initial  Decision  th«t 
could  become  a  Final  Order  pursuant  to 
proposed  S  620.32.  A  party  would  be  in 
default  if  it  failed  to  comply  with  a 
provision  of  the  proposed  rules  or  an 
order  of  the  Presiding  Officer.  Upon 


motion  by  another  party  or  sua  sponte, 
the  Presiding  Officer  could  file  a  Default 
Order  against  the  party  in  default.  When 
a  Presiding  Officer  acted  sua  sponte,  he 
would  have  to  file  a  Notice  of  Intent  to 
file  a  Default  Order.  The  party  in  default 
would  have  ten  days  to  answer  the 
motion  or  the  Notice  of  Intent.  After  the 
ten  day  period,  the  Presiding  Officer 
could  file  a  Default  Order,  which  would 
constitute  an  Initial  Decision  that  could 
become  a  Final  Order  pursuant  to  the 
provision  of  proposed  S  820.32.  A 
Default  Order  against  the  Director 
would  result  in  the  dismissal  of  the 
enforcement  proceeding  with  prejudice. 
A  Default  Order  against  a  respondent 
would  constitute,  for  purposes  of  the 
pending  proceeding  only,  a  finding  of  all 
facts  in  the  Final  Notice  of  Violation. 

15.  Accelerated  Decision 

Proposed  S  820.34  would  permit  the 
Presiding  Officer,  upon  motion  by  a 
party  or  sua  sponte,  to  file  an 
Accelerated  Decision  in  favor  of  the 
Director  or  the  respondent  at  any  time 
during  a  PAAA  adjudication.  The 
Presiding  Officer  could  file  an 
Accelerated  Decision  only  if  he 
determined  that  no  genuine  issue  of 
material  fact  existed  and  a  party  was 
entitled  to  judgment  as  a  matter  of  law. 
as  to  all  or  part  of  the  issues  being 
adjudicated.  If  an  Accelerated  Decision 
related  to  all  the  issues  and  claims  in 
the  proceeding,  it  would  constitute  an 
Initial  Decision  that  could  become  a 
Final  Order  in  thirty  days  pursuant  to 
the  provisions  of  proposed  S  820.32.  If  an 
Accelerated  Decision  related  to  less 
than  all  issues  or  claims  in  the 
proceeding,  the  enforcement  proceeding 
would  continue  with  respect  to  the  other 
issues  and  claims. 

16.  Ex  Parte  Communications 

Proposed  §  820.35  would  prohibit  any 
ex  parte  communications  during  a 
PAAA  adjudication  under  the  proposed 
rules.  In  the  event  this  prohibition  was 
violated,  all  parties  would  have  to  be 
advised  of  the  ex  parte  communication 
and  given  an  opportimity  to  comment 
The  proposed  section  makes  clear  this 
prohibition  is  not  intended  to  prevent 
the  Director  from  communicating  with 
other  DOE  employees  prior  to  the 
commencement  of  a  PAAA  adjudication. 
Thus,  the  Secretary  could  oversee  the 
investigation  phase  of  an  enforcement 
proceeding,  including  the  decision  to 
issue  a  Final  Notice  of  Violation. 
Thereafter,  the  Director  could  not 
communicate  with  the  Secretary,  but 
would  be  required  to  exercise  his 
delegated  authority  in  accordance  with 
the  policies  of  the  Secretary. 


17.  Filing  and  Service  of  Documents 

Proposed  S  820.36  discusses  the 
requirements  concerning  the  filing  and 
service  of  documents  in  an  enforcement 
action.  Commencing  with  the 
Preliminary  Notice  of  Violation,  the 
original  and  three  copies  of  any  notice, 
ruling,  order,  motion,  comment,  answer, 
communicatioa  or  other  document 
which  relates  to  an  enforcement  action 
would  have  to  be  filed  writh  the  Hearing 
Clerk.  The  only  specific  format 
requirement  for  documents  in  an 
enforcement  action  would  be  (1)  a 
caption  on  the  first  page  which 
identified  the  respondent  and  the 
Docket  Number  and  (2)  the  signature  of 
the  respondent  or  his  attorney  on  the 
original.  In  addition,  the  initial 
document  filed  by  a  respondent  would 
contain  his  name,  address,  and 
telephone  number.  Any  change  in  this 
information  would  have  to  be 
communicated  promptly  to  the  Hearing 
Clerk  and  the  other  participants  in  the 
proceeding.  No  document  would  be 
considered  part  of  the  record  of  a  PAAA 
adjudication  unless  it  was  filed  with  the 
Hearing  Clerk. 

18.  Parties 

Proposed  i  820.37  would  make  the 
Director  and  the  respondent  the  only 
mandatory  parties  to  a  PAAA 
adjudication.  The  Presiding  Officer, 
however,  would  have  the  discretion  to 
permit  interventions  by  persons  who 
might  be  liable  if  a  civil  penalty  were 
assessed.  Any  other  person  could  file  a 
motion  to  participate  in  the  adjudication 
as  amicus  curiae. 

19.  Consolidation  and  Severance 

Proposed  S  820.38  would  provide  the 
Presiding  Officer  with  the  authority  to 
order  the  consolidation  of  two  or  more 
PAAA  adjudications  under  the  proposed 
rules.  ConsoUdation  would  be 
appropriate  if  (1)  there  existed  common 
parties  or  common  questions  of  law  or 
fact  (2)  consolidation  would  expedite  or 
simphfy  the  adjudication  and  (3)  the 
right  of  the  parties  would  not  be  affected 
adversely.  The  Presiding  Officer  also 
would  have  the  authority  to  sever  a 
PAAA  adjudication  with  respect  to  any 
or  all  parties  or  issues. 

20.  Motions 

Proposed  S  820.38  discusses  motions 
to  the  Presiding  Officer  in  a  PAAA 
adjudication  under  the  proposed  rules. 
In  general,  motions  should  (1)  be  filed 
with  the  Hearing  Clerk  (2)  be  served  on 
all  other  participants,  (3)  state  the  reUef 
sought  and  the  reasons  therefor,  and  (4) 
be  accompanied  by  any  affidavit 
certificate,  evidence,  or  legal 


64298 


Federal  Register  /  Vol.  56.  No.  236  /  Monday.  December  9,  1991  /  Proposed  Rules 


memorandum  that  supports  the  motion. 
Another  party  would  have  to  respond  to 
a  motion  within  ten  days  after  its  filing. 
This  response  should  be  accompanied 
by  any  affidavit,  certificate,  evidence  or 
legal  memorandum  that  supports  the 
party's  position.  The  Presiding  Officer 
would  rule  on  a  motion  as  soon  as 
practicable  after  the  time  period  for 
responses  has  expired.  The  ruling  of  the 
Presiding  Officer  would  be  final  and  not 
subject  to  appeal.  In  addition  to  written 
motions,  the  Presiding  Officer  could 
permit  an  oral  motion  during  a  hearing 
or  conference  and  could  rule  on  the  oral 
motion  after  permitting  the  other  parties 
an  opportunity  to  state  their  views. 

C.  Subpart  C — Compliance  Orders 

1.  Scope 

Proposed  §  820.40  discusses  the 
purpose  and  scope  of  Compliance 
Orders.  Section  161  of  the  Atomic 
Energy  Act  grants  the  Secretary  broad 
authority  to  order  those  actions  he 
deems  necessary  to  protect  the  public, 
facility  workers  and  the  environment 
from  any  injury  because  of  activity 
under  that  Act.  Proposed  subpart  C  is 
intended  to  make  clear  that  no  provision 
of  proposed  part  820  would  limit  the 
Secretary's  power  under  the  Atomic 
Energy  Act  or  any  other  statute  to  order 
immediately  any  action  or  remedy  he 
deems  necessary.  Moreover. 
Compliance  Orders  would  not  be 
subject  to  the  DOE  Acquisition 
Regulations  or  required  any 
authorization  by  a  contracting  officer. 

2.  Compliance  Order 

Proposed  §  820.41  sets  forth  Lhe 
authority  of  the  Secretary  to  issue  a 
Compliance  Order  to  any  person  in 
connection  with  any  DOE  nuclear 
activity.  The  Compliance  Order  would 
state  the  action  or  remedy  which  the 
Secretary  deemed  necessary  and  the 
reasons  for  the  action  or  remedy. 

3.  Final  Order 

Proposed  §  820.42  would  provide  that 
a  Compliance  Order  would  be  a  Final 
Order  which  constituted  a  DOE  Nuclear 
Safety  Requirement.  If  a  person  did  not 
comply  with  a  Compliance  Order,  a 
Preliminary  Notice  of  Violation  could  be 
filed  or  an  injunction  could  be  requested 
under  the  Atomic  Energy  Act. 

4.  Appeal 

Proposed  §  820.43  would  grant  the 
recipient  of  a  Compliance  Order  the 
right  to  request  the  Secretary  to  rescind 
or  modify  the  Compliance  Order  within 
15  days  of  its  issuance  A  Compliance 
Order  would  be  effective  immediately 
upon  issuance  and  the  filing  of  a  request 


under  this  section  would  not  stay  the 
effectiveness  of  such  an  Order.  The 
Secretary,  however,  could  issue  a 
Compliance  Order  that  provided  for  an 
effective  date  after  the  issuance  date 
and  for  a  longer  period  to  appeal  the 
terms  of  the  Order. 

D.  Subpart  D— Interpretations 
1.  Scope 

Proposed  §  820.50  discusses  the 
purpose  and  scope  of  interpretations. 
Interpretations  would  be  the  only 
pronouncements  by  DOE  concerning  the 
meaning  and  legal  effect  of  the  Atomic 
Energy  Act,  any  other  statute  relating  to 
a  DOE  nuclear  activity,  or  a  DOE 
Nuclear  Safety  Requirement  on  which  a 
person  could  rely.  Any  written  or  oral 
response  by  a  DOE  employee  to  any 
written  or  oral  question  involving  an 
interpretation  of  a  statute  or  a 
requirement  which  was  not  issued 
pursuant  to  this  subpart  would  not  be 
binding  on  DOE  and  would  provide  no 
basis  for  action  inconsistent  with  a 
statutory  provision  or  a  requirement. 
This  subpart  is  not  intended  to  have  any 
effect  on  any  official  pronouncement  by 
another  Federal  agency  concerning  a 
specific  statutory  or  regulatory  provision 
for  which  that  agency  is  responsible. 

2.  General  Counsel 

Proposed  S  820.51  would  designate  the 
General  Counsel  as  the  DOE  Official 
responsible  for  issuing  interpretations. 
In  general,  interpretations  would  relate 
to  an  actual  situation  and  could  be 
relied  upon  only  by  the  person  to  whom 
the  interpretation  was  specifically 
addressed.  The  General  Counsel  would 
have  the  discretion,  however,  to  issue 
rulings  that  would  have  general 
applicability  and  relate  to  a  general 
factual  pattern. 

3.  Procedures 

Proposed  §  820.52  would  grant  the 
General  Counsel  the  discretionary 
authority  to  employ  whatever 
procedures  he  deemed  appropriate  to 
evaluate  the  need  for  an  interpretation 
and  then  to  formulate  the  interpretation. 
For  example,  the  General  Counsel  might 
issue  an  SRO  to  obtain  more  facts  on  a 
situation  for  which  an  interpretation 
was  requested  or  he  might  request 
written  comments  on  a  proposed  ruling. 
The  General  Counsel  would  have  to  file 
an  interpretation  with  the  Hearing  Clerk. 

E.  Subpart  E— Exemptions 

1.  Purpose  and  Scope 

Proposed  §  820.60  discusses  the 
granting  of  exemption  relief.  In  general. 
DOE  Nuclear  Safety  Requirements 
should  contain  sufficient  flexibiHty  to 


accommodate  differences  at  individual 
DOE  nuclear  facilities,  while  still 
protecting  the  public  health  and  safety, 
the  environment  and  facility  workers. 
DOE  Nuclear  Safety  Requirements, 
however,  might  not  anticipate  every 
situation.  Accordingly,  situations  could 
arise  where  compliance  with  a  DOE 
Nuclear  Safety  Requirement  would  be 
inappropriate,  impractical  or  impossible. 
Exemption  relief  in  such  situations  might 
be  appropriate  if  the  relief  would  not  be 
contrary  to  the  intent  of  the  DOE 
Nuclear  Safety  Requirement  and  would 
not  endanger  the  environment  or  the 
health  and  safety  of  the  public  or  facility 
workers. 

Several  sections  of  proposed  parts 
830,  834  and  835  would  provide  for 
programs,  plans  or  other  provisions  to 
implement  various  regulatory 
requirements.  These  programs,  plans 
and  other  provisions  are  intended  to 
assist  the  achievement  of  these 
regulatory  requirements  by  setting  forth 
in  detail  the  actions  a  person  will  take 
to  comply  with  a  requirement.  As  such, 
they  might  incorporate  the  suggested 
actions  in  the  safety  guide  that  related 
to  a  requirement  or  any  other 
appropriate  implementing  action.  They, 
however,  are  not  intended  and  cannot 
be  used  to  evade  a  regulatory 
requirement.  Neither  explicit  language 
nor  the  lack  of  specificity  in  a  program, 
plan  or  other  provision  can  create  an 
exemption  to  a  regulatory  requirement 
or  relieve  a  person  from  the  obligation 
to  take  necessary  and  appropriate 
actions  to  implement  a  requirement. 
Proposed  subpart  E  is  intended  to  be  the 
sole  means  by  which  exemption  relief 
would  be  granted. 

2.  Secretarial  Officer 

Proposed  §  820.61  would  place 
responsibility  for  granting  exemption 
relief  in  the  Secretarial  Officer  who  had 
line  authority  for  the  activity  to  which 
the  exception  relates.  The  Secretarial 
Officer  responsible  for  environmental 
matters  would  grant  exemption  relief 
from  the  requirements  in  proposed  parts 
834  and  835  concerning  the  radiological 
protection  of  the  public,  facility  workers, 
and  the  environment. 

DOE  intends  to  maintain  strong 
central  control  of  its  nuclear  activities 
and  to  eliminate  inconsistent  and 
conflicting  regulatory  regimes  at 
different  DOE  nuclear  facilities. 
Centralized  responsibility  for  granting 
exemption  relief  is  an  essential 
component  of  DOE's  goal  of  establishing 
a  uniform  regulatory  framework  for  all 
its  facilities.  Persons  at  a  facility  should 
not  decide  what  regulations  will  apply 
to  that  facility.  Accordingly,  the 
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accommodate  differences  at  individual 
DOE  nuclear  facilities,  while  still 
protecting  the  public  health  and  safety, 
the  environment  and  facility  workers. 
DOE  Nuclear  Safety  Requirements, 
however,  might  not  anticipate  every 
situation.  Accordingly,  situations  could 
arise  where  compliance  with  a  DOE 
Nuclear  Safety  Requirement  would  be 
inappropriate,  impractical  or  impossible. 
Exemption  relief  in  such  situations  might 
be  appropriate  if  the  relief  would  not  be 
contrary  to  the  intent  of  the  DOE 
Nuclear  Safety  Requirement  and  would 
not  endanger  the  environment  or  the 
health  and  safety  of  the  public  or  facility 
workers. 

Several  sections  of  proposed  parts 
830,  834  and  835  would  provide  for 
programs,  plans  or  other  provisions  to 
implement  various  regulatory 
requirements.  These  programs,  plans 
and  other  provisions  are  intended  to 
assist  the  achievement  of  these 
regulatory  requirements  by  setting  forth 
in  detail  the  actions  a  person  will  take 
to  comply  with  a  requirement.  As  such, 
they  might  incorporate  the  suggested 
act'ons  in  the  safety  guide  that  related 
to  a  requirement  or  any  other 
appropriate  implementing  action.  They, 
however,  are  not  intended  and  cannot 
be  used  to  evade  a  regulatory 
requirement.  Neither  explicit  language 
nor  the  lack  of  specificity  in  a  program, 
plan  or  other  provision  can  create  an 
exemption  to  a  regulatory  requirement 
or  relieve  a  person  from  the  obligation 
to  take  necessary  and  appropriate 
actions  to  implement  a  requirement. 
Proposed  subpart  E  is  intended  to  be  the 
sole  means  by  which  exemption  relief 
would  be  granted. 

2.  Secretarial  Officer 

Proposed  §  820.61  would  place 
responsibility  for  granting  exemption 
relief  in  the  Secretarial  Officer  who  had 
line  authority  for  the  activity  to  which 
the  exception  relates.  The  Secretarial 
Officer  responsible  for  environmental 
matters  would  grant  exemption  relief 
from  the  requirements  in  proposed  parts 
834  and  835  concerning  the  radiological 
protection  of  the  public  facility  workers, 
and  the  environment. 

DOE  intends  to  maintain  strong 
central  control  of  its  nuclear  activities 
and  to  eliminate  inconsistent  and 
conflicting  regulatory  regimes  at 
different  DOE  nuclear  facilities. 
Centralized  responsibility  for  granting 
e)Cemption  relief  is  an  essential 
component  of  DOE's  goal  of  establishing 
a  uniform  regulatory  framework  for  all 
its  facilities.  Persons  at  a  facility  should 
not  decide  what  regulations  will  apply 
to  that  facihty.  Accordingly,  the 


authority  to  grant  exemptions  could  not 
be  delegated. 

3.  Criteria 

Proposed  §  620.62  aiscusses  the 
criteria  DOE  will  follow  in  determining 
whether  exemption  relief  is  appropriate. 
Relief  could  be  granted  only  if  relief  was 
consistent  with  the  purposes  of  the 
Atomic  Energy  Act  and  DOE  Nuclear 
Safety  Requirements,  did  not  endanger 
the  public  health  and  safety,  the 
environment,  or  facility  workers,  was 
consistent  with  the  safe  and  efficient 
operation  of  a  DOE  nuclear  facility,  and 
was  necessary  because  of  special 
circumstances  not  contemplated  when 
the  DOE  Nuclear  Safety  Requirement  in 
question  was  promulgated.  Examples  of 
special  circumstances  would  include 
situations  where  (1)  application  of  the 
requirement  would  conflict  with  another 
DOE  Nuclear  Safety  Requirement,  (2) 
application  of  the  requirement  would 
not  serve  the  underlying  purposes  of  the 
requirement,  or  (3)  exemption  from  the 
requirement  would  result  in  benefit  to 
the  public  health  and  safety  and  the 
environment  that  compensated  for  any 
detriment  that  might  result  from  the 
grant  of  the  exemption  relief. 

4.  Procedures 

Proposed  §  820.63  would  permit  the 
Secretarial  Officer  to  utilize  whatever 
procedures  he  found  appropriate  for 
determining  whether  to  grant  exemption 
relief  Proposed  §  820.63  also  would 
require  the  DOE  Official  to  set  forth  in 
writing  the  reasons  for  granting  or 
denying  the  exemption,  and.  if  the 
exemption  was  granted,  the  terms  of  the 
exemption  and  the  basis  for  the 
determination  that  the  criteria  in 
proposed  §  820.62  had  been  satisfied. 
The  Secretarial  Officer  would  have  to 
file  his  exemption  decision  with  the 
Hearing  Clerk. 

F.  Subpart  F— Criminal  Penalties 

1  Scope 

Proposed  §  820.70  indicates  the  scope 
and  purpose  of  proposed  subpart  F 
would  be  the  establishment  of 
procedures  for  dealing  with  criminal 
violations  of  the  Atomic  Energy  Act  and 
DOE  Nuclear  Safety  Requirements. 

2.  Standard 

Proposed  §  820.71  would  establish  the 
standard  for  determining  possible 
criminal  violations  to  be  whether  a 
person  had.  by  act  or  omission,  violated, 
caused  to  be  violated,  attempted  to 
violate,  or  conspired  to  violate  any 
section  of  the  Atomic  Energy  Act  or  a 
DOE  Nuclear  Safety  Requirement.  This 
proposed  standard  is  intended  to  be 


sufficiently  broad  to  cover  all  potential 
criminal  violations  of  the  Atomic  Energy 
Act 

3.  Referral  to  the  Attorney  General 

Proposed  S  620.72  would  provide  for 
referring  any  potential  criminal  violation 
to  the  Attorney  General  for  investigation 
or  prosecution. 

G.  Subpart  G — Enforcement  of 
Technical  Specifications  and 
Operational  Safety  Requirements 

1.  Scope 

Proposed  §  821.81  makes  clear  that 
existing  technical  specifications  and 
operational  safety  requirements  are 
DOE  Nuclear  Safety  Requirements. 

2.  General  Rule 

Proposed  §  821.8  makes  clear  that  a 
person  must  comply  with  technical 
specifications  and  operational  safety 
requirements  and  that  non-compliance 
could  result  in  the  assessment  of  a  civil 
penalty  under  subpart  B.  Enforcement  of 
technical  specifications  and  operational 
safety  requirements  is  intended  to  be  a 
transitional  measure  for  the  period  until 
the  rules  in  part  830,  especially  those  on 
technical  safety  requirements,  become 
fully  effective.  DOE  does  not  intend  to 
assess  civil  penalties  for  violations  of 
existing  technical  specifications  or 
operational  safety  requirements  that  do 
not  relate  to  nuclear  safety. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291.  entitled 
"Federal  Regulations,"  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  the  promulgation  of  a  "major 
rule."  The  DOE  has  concluded  that  this 
action  is  not  a  "major  rule"  for  purposes 
of  the  Executive  Order  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets. 

Pursuant  to  section  3(c)  of  E.0  12291, 
these  rules  were  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget.  The  Director  has  concluded 
his  review  under  that  Executive  Order 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  were  reviewed 
under  the  Regulatory  Flexibility  Act  of 


1980,  Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  information  and 
reporting  requirements  are  not 
substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  these  rules.  DOE 
will  submit  any  new  information 
collection  requests  concerning  these 
proposed  rules  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501.1 
et  seq..  and  the  procedures 
implementing  that  Act.  5  CFR  part  1320. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  reviewed  the 
promulgation  of  these  rules  with  respect 
to  its  responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.]  and  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508).  The  proposed 
rulemaking  specifies  procedures  and 
standards  for  DOE  enforcement  actions 
under  the  PAAA.  As  noted  in  the  CEQ 
regulations,  major  Federal  actions  "do 
not  include  bringing  judicial  or 
administrative  civil  or  criminal 
enforcement  actions"  (40  CFR 
1508.18(a)).  Therefore.  DOE  has 
concluded  that  the  proposed  rulemaking 
does  not  represent  a  major  Federal 
action  with  significant  effects  on  the 
human  environment  within  the  meaning 
of  NEPA  and  that  no  further  review 
under  NEPA  is  required. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30. 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
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all  decisions  involved  in  proaniigatioo 
and  implementing  a  policy  action. 

Today's  proposed  raiea,  when 
fioalized.  will  not  have  a  tubstantial 
direct  effect  on  the  institutional  interests 
or  traditional  function*  of  States, 

V.  Public  Comments  Procedures 


A.  Written  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
rule  set  forth  in  this  notice.  Twenty 
copies  of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  "AOOKESSES"  section  of  this  notice. 
All  comments  received  will  be  available 
for  public  inspection  in  the  DOE 
Freedom  of  Information  Reading  Room, 
room  lE-190, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20385. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Written  comments  received  by 
February  3, 1992  will  be  assessed  and 
considered  prior  to  publication  of  the 
final  rule.  Any  information  that  a 
commenter  considers  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  DOE  reserves 
the  right  to  determine  the 
appropriateness  of  confidential  status 
for  the  information,  and,  to  treat  it  in 
accordance  with  its  determination.  See 
10  CFR  100411. 

DOE  is  interested  in  comments 
concerning  the  potential  costs  and 
benefits  of  this  regulation,  either  to  the 
general  public  DOE  contractors,  or 
DOE.  DOE  is  particularly  interested  in 
comments  that  discuss  whether  or  not 
DOE  may  be  subjecting  its  contractors 
to  additional  costs  that  are  not 
contemplated  by  existing  contractual 
relations  or  the  PAAA.  Comments 
concerning  this  subject  should  address 
the  specific  nature  and  scope  of  the 
additional  costs  to  which  contractors 
would  be  subjected  and  explain  why 
these  concerns  are  not  already 
addressed  in  the  current  contractual 
relationship  or  PAAA. 

B.  Public  Hearing  ^ 

Requests  to  speak  at  the  hearing  must 
be  submitted  to  the  address  and  by  the 
time  indicated  in  the  "AOORESSCS" 
section  of  this  notice.  Requests  for  oral 
presentations  should  contain  a 
telephone  number  where  the  requester 
may  be  contacted  prior  to  the  hearing. 
Speakers  are  requested  to  submit 
twenty  copies  of  their  statement  to  DOE 
at  the  hearing. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures 


governing  tl>e  conduct  of  the  hearing. 
The  length  of  each  presentation  is 
limited  to  10  minutes.  The  hearing 
begins  at  9  a.m. 

A  DOE  official  yriW  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  Any  further  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  available  to  the  public.  The  entire 
record  of  the  hearing,  including  the 
transcript,  will  be  retained  by  DOE  and 
made  available  for  inspection  in  the 
DOE  Freedom  of  Information  Reading 
Room,  lE-190. 1000  Independence  Ave. 
SW.,  Washington,  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Transcripts  may  be  purchased  from  the 
hearing  transcriber/ reporter. 

List  of  Subjects  in  le  CFR  Part  820 

Government  contracts,  DOE  contracts, 
nuclear  safety,  civil  penalty,  criminal 
penalty. 

For  the  reasons  set  out  in  this 
preamble,  chapter  III  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part  820 
as  set  forth  below. 

Issued  in  Washington.  DC  on  November  za 
1991. 

John  C  Tuck, 
Undersecretary. 

A  new  part  820  is  added  to  read  as 
follows: 

PART  820-PROCEOURAL  RULES 

Subpart  A — General 

Sec 

820.1  Purpose  and  scope. 

820.2  Definitions. 

820.3  Separation  of  functions. 

820.4  Conflict  of  interest. 
8205  Service. 

820.6  Computation  and  extension  of  time. 

820.7  Questions  of  policy  or  law. 

820.8  Evidentiary  matters. 
B20.9  Special  assistant. 

820.10  Office  of  the  Hearing  Clerk. 

820.11  Information  requirements. 

820.12  Classified  confidential,  and 
controlled  information. 

Subpart  B— Enforcemant  Process 

820.20  Purpose  and  scope. 

820.21  Investigations  and  inspections. 

820.22  Informal  conference. 

820.23  Consent  order. 

820.24  Preliminary  notice  of  violation. 

820.25  Final  notice  of  violation. 

820.26  PAAA  Adjudication. 

820.27  Answer. 

820.28  Prehearing  actions. 

820.29  Hearing. 

820.30  Post-hearing  filings. 


820.31  Initial  dedston. 

820.32  Final  order. 

820.33  Default  order. 

820.34  Accelerated  decision. 

820.35  Ex  Parte  discussions. 

820.36  Fding.  form,  and  service  of 
documents. 

820.37  Particfpation  In  a  PAAA 
adjudication. 

820.38  Consolidation  and  severance. 

820.39  Motions. 

Subpart  C—Compltanca  Orders 

820.40  Purpose  and  scope. 

820.41  Compliance  order. 

820.42  Final  order. 

820.43  Appeal. 

Subpart  D— Interpretations 

82aS0    Purpose  and  scope. 

820.51  General  Counsel. 

820.52  Procedures. 

Subpart  E— Exemption  Relief 

820.60  Purpose  and  scope. 

820.91  SeCTCtarial  officer. 

820.62  Criteria. 

820.63  Procedures. 

Subpart  F— Criminal  Penalties 

820.70  Scope. 

820.71  SUndard. 

820.72  Referral  to  the  Attorney  General. 

Subpart  G—  Enforcement  of  Technical 
Specifications  and  Operational  Safety 
Requirements 

820.80  Purpose  and  scope. 

820.81  General  rule. 

Appendix  to  Part  829— Generd  Statement  of 
Enforcement  Policy 
Authority:  42  IJ.S.C.  2201;  7191. 

Subpart  A— General 

S  820.1    Purpose  and  scope. 

(a)  Scope.  This  part  sets  forth  the 
procedures  to  govern  the  conduct  of 
persons  involved  in  DOE  nuclear 
activities  and,  in  particular,  to  achieve 
compliance  with  the  DOE  Nuclear 
Safety  Requirements  by  all  persons 
subject  to  those  requirements. 

(b)  Questions  not  addressed  by  these 
rules.  Questions  that  are  not  addressed 
in  this  part  shall  be  resolved  at  the 
discretion  of  the  DOE  Official 

§  820.2    DeflnMon*. 

(a)  The  following  definitions  apply  to 
this  part: 

Act  means  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Administrative  Law  Judge  means  an 
Administrative  Law  Judge  appointed 
under  5  U.S.C  31(». 

Consent  Agreement  means  any 
written  document,  signed  by  the 
Director  and  a  person,  containing 
stipulations  or  conclusions  of  fact  or  law 
and  a  remedy  acceptable  to  both  the 
Director  and  the  perswi. 
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Department  means  the  United  States 
Department  of  Energy  or  any 
predecessor  agency. 

Director  means  the  Director  of  the 
Office  of  Nuclear  Safety,  or  his 
designee,  except  that  with  regard  to 
activities  and  faciUties  covered  under 
E.O  12344.  42  U.S.C.  7158  note, 
pertaining  to  Naval  nuclear  propulsion, 
the  Director  shall  mean  the  Deputy 
Assistant  Secretary  for  Naval  Reactors 
or  his  designee 

DOE  means  the  United  States 
Department  of  Energy  or  any 
predecessor  agency. 

DOE  Nuclear  Safety  Requirements 
means  the  rules,  regulations,  or  orders 
relating  to  nuclear  safety  adopted  by 
DOE  (or  by  another  Agency  if  DOE 
specifically  identifies  the  rule, 
regulation,  or  order)  to  govern  the 
conduct  of  persons  in  connection  with 
any  DOE  nuclear  activity  and  includes 
any  programs,  plans,  or  other  provisions 
intended  to  implement  these  rules, 
regulations,  orders,  a  Nuclear  Statute  or 
the  Act.  including  technical 
specifications  and  operational  safety 
requirements  for  DOE  nuclear  facilities. 

DOE  Official  means  the  person,  or  his 
designee,  in  charge  of  making  a  decision 
under  this  part. 

Filing  means,  except  as  otherwise 
specifically  indicated,  the  completion  of 
providing  a  document  to  the  Office  of 
the  Hearing  Clerk  and  serving  the 
document  on  the  person  to  whom  the 
document  is  addressed. 

Final  Notice  of  Violation  means  a 
document  filed  by  the  Director  in  which 
the  Director  determines  the  respondent 
has  violated  or  is  continuing  to  violate  a 
nuclear  safety  requirement  and  includes: 

(1)  A  statement  specifying  the  DOE 
Nuclear  Safety  Requirement  to  which 
the  violation  relates; 

(2)  A  concise  statement  of  the  basis 
for  the  determination; 

(3)  Any  remedy,  including  the  amount 
of  any  civil  penalty: 

(4)  A  statement  explaining  the 
reasoning  behind  any  remedy;  and 

(5)  If  the  Notice  assesses  a  civil 
penalty,  notice  of  respondent's  right: 

(i)  To  waive  further  proceedings  and 
pay  the  civil  penalty; 

(ii)  To  request  an  on-the-record 
adjudication  of  the  assessment  of  the 
civil  penalty;  or 

(iii)  To  seek  judicial  review  of  the 
assessment  of  the  civil  penalty. 

Final  Order  means  an  order  of  the 
Secretary  that  represents  final  agency 
action  and.  where  appropriate,  imposes 
a  remedy  with  which  the  recipient  of  the 
order  must  comply. 

General  Counsel  means  the  General 
Counsel  of  DOE  or  his  designee 


Heanng  means  an  on-the-record 
adjudication  open  to  the  public  and 
conducted  under  the  procedures  set 
forth  in  this  part. 

Hearing  Clerk  means  the  Office  with 
which  documents  for  an  enforcement 
action  must  be  filed  and  which  is 
responsible  for  maintaining  a  record  and 
a  public  docket. 

Interpretation  means  a  statement  by 
the  General  Counsel  concerning  the 
meaning  or  effect  of  the  Act.  a  Nuclear 
Statute,  or  a  DOE  Nuclear  Safety 
Requirement  which  relates  to  a  specific 
factual  situation  but  may  also  be  a 
ruling  of  general  applicability  where  the 
General  Counsel  determines  such  action 
to  be  appropriate. 

Initial  Decision  means  the  decision 
filed  by  the  Presiding  Officer  based 
upon  the  record  of  the  PAAA 
adjudication  out  of  which  it  arises. 

Nuclear  Statute  means  any  statute  or 
provision  of  a  statute  that  relates  to  a 
DOE  nuclear  activity  and  for  which 
DOE  is  responsible. 

Operational  Safety  Requirement 
means  those  provisions  that  define  the 
conditions,  safe  boundaries,  and  bases 
thereof,  and  the  management  or 
administrative  controls  required  to 
ensure  the  safe  operation  of  a 
nonreactor  nuclear  facility. 

PAAA  adjudication  means  the  portion 
of  the  enforcement  process  that 
commences  when  a  respondent  requests 
an  on-the-record  adjudication  of  the 
assessment  of  a  civil  penalty  and 
terminates  when  a  Presiding  Officer  files 
an  initial  decision. 

Party  means  the  Director  and  the 
respondent  in  a  PAAA  adjudication 
under  this  part. 

Person  means  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  public  or 
private  institution,  group.  Government 
agency,  any  State  or  political 
subdivision  of.  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  any  political  subdivision  of 
any  such  government  or  nation,  or  other 
entity  and  any  legal  successor, 
representative,  agent  or  agency  of  the 
foregoing;  provided  that  person  does  not 
include  the  Department  or  the  United 
States  Nuclear  Regulatory  Commission. 

Preliminary  Notice  of  Violation 
means  a  document  filed  by  the  Director 
in  which  the  Director  sets  forth  his 
preliminary  conclusions  that  the 
respondent  has  violated  or  is  continuing 
to  violate  a  DOE  Nuclear  Safety 
Requirement  and  includes: 

(1)  A  statement  specifying  the  DOE 
Nuclear  Safety  Requirement  to  which 
the  violation  relates; 

(2)  A  concise  statement  of  the  basis 
for  alleging  the  violation, 


(3)  Any  proposed  remedy,  including 
the  amount  of  any  proposed  civil 
penalty;  and 

(4)  A  statement  explaining  the 
reasoning  behind  any  proposed  remedy 

Presiding  Officer  means  the 
Administrative  Law  judge  designated  to 
be  in  charge  of  a  PAAA  adjudication 
who  shall  conduct  a  fair  and  impartial 
hearing,  assure  that  the  facts  are  fully 
elicited,  adjudicate  all  issues,  avoid 
delay,  and  shall  have  authority  to: 

(1]  Conduct  an  adjudicatory  hearing 
under  this  part; 

(2]  Rule  upon  motions,  requests,  and 
offers  of  proof,  dispose  of  procedural 
requests,  and  issue  all  necessary  orders; 

(3)  Exercise  the  authority  set  forth  in 
section  820.13; 

(4)  Admit  or  exclude  evidence; 

(5)  Hear  and  decide  questions  of  fact, 
law.  or  discretion,  except  for  the  validity 
of  regulations  and  interpretations  issued 
by  DOE: 

(6)  Require  parties  to  attend 
conferences  for  the  settlement  or 
simplification  of  the  issues,  or  the 
expedition  of  the  proceedings: 

(7)  Draw  adverse  inferences  against  a 
party  that  fails  to  comply  with  his 
orders; 

(8)  Do  all  other  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order  and  for  the  efficient,  fair  and 
impartial  adjudication  of  issues  arising 
in  proceedings  governed  by  these  rules. 

Remedy  means  any  action  necessary 
or  appropriate  to  rectify,  prevent,  or 
penalize  a  violation  of  the  Act .  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirements,  including  the 
assessment  of  civil  penalties,  the 
requirement  of  specific  actions,  or  the 
modification,  suspension  or  recision  of  a 
contract. 

Respondent  means  any  person  to 
whom  the  Director  addresses  a 
Preliminary  Notice  of  Violation. 

Secretarial  Officer  means  the 
Assistant  Secretary  or  Office  Director 
who  is  primarily  responsible  for  the 
conduct  of  an  activity  under  the  Act. 

Secretary  means  the  Secretary  of 
Energy  or  his  designee. 

Technical  Specification  means  any 
provision  that  defines  the  conditions, 
safe  boundaries,  and  bases  thereof,  and 
the  management  or  administrative 
controls  required  to  ensure  the  safe 
operation  of  a  nuclear  reactor  facility 

(b)  Terms  defined  in  the  Act  and  not 
defined  in  these  rules  are  used 
consistent  with  the  meanings  given  in 
the  Act. 

(c)  As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 


84302  Feaeral  Register  /  Vol.  56.  No  236  /  xMonday.  December  9.  1991  /  Proposed  Rules 


include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  820.3    Separation  of  functiona. 

(a)  Separation  of  functions.  After  a 
respondent  requests  an  on-the-record 
adjudication  of  an  assessment  of  a  civfl 
penalty,  no  person  shall  participate  in  a 
decision-making  function  in  an 
enforcement  proceeding  if  he  has  been, 
is  or  will  be  responsible  for  an 
investigative  or  prosecutorial  function 
related  to  that  proceeding  or  if  he 
reports  to  the  person  responsible  for  the 
investigative  or  prosecutorial  function. 

(b)  Director.  The  Director  shall  be 
responsible  for  the  investigation  and 
prosecution  of  violations  of  the  DOE 
Nuclear  Safety  Requirements.  After  the 
commencement  of  an  adjudication,  the 
Director  shall  not  discuss  ex  parte  the 
merits  of  the  proceeding  with  a  DOE 
OfHcial  or  any  person  likely  to  advise 
the  DOE  Official  in  'he  decision  of  the 
proceeding. 

(c)  Presiding  Officer.  A  Presiding 
Officer  shall  perform  no  duties 
inconsistent  with  his  responsibilities  as 
a  Presiding  Officer,  and  will  not  be 
responsible  to  or  subject  to  the 
supervision  or  direction  of  any  officer  or 
employee  engaged  in  the  performance  of 
an  investigative  or  prosecutorial 
function.  The  Presiding  Officer  may  not 
consult  any  person  other  than  a  member 
of  his  staff  or  a  special  assistant  on  any 
fact  at  issue  unless  on  notice  and 
opportunity  for  all  parties  to  participate, 
except  as  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law. 

§  820.4    Conflict  of  Interest 

A  DOE  Official  may  not  perform 
functions  provided  for  in  this  Part 
regarding  any  matter  in  which  he  has  a 
financial  interest  or  has  any  relationship 
that  would  make  it  inappropriate  for  him 
to  act.  A  DOE  Official  shall  withdraw  at 
any  time  from  any  action  in  which  he 
deems  himself  disqualified  or  unable  to 
act  for  any  reason.  Any  interested 
person  may  at  any  time  request  the 
General  Counsel  to  disqualify  a  DOE 
Official  or  request  that  the  General 
Counsel  disqualify  himself.  In  the  case 
of  a  PAAA  Adjudication,  a  motion  to 
disqualify  shall  be  made  to  the  Presiding 
Officer.  The  request  shall  be  supported 
by  affidavits  setting  forth  the  grounds 
for  disqualification  of  the  DOE  Official. 
A  decision  shall  be  made  as  soon  as 
practicable  and  information  may  be 
requested  from  any  person  concerning 
the  matter.  If  a  DOE  Official  is 
disqualified  or  withdraws  from  the 
proceeding,  a  qualified  individual  who 
has  none  of  the  infirmities  listed  in  this 
section  shall  replace  him 


§820.5    Service. 

(a)  General  rule.  Any  dociiment  filed 
with  the  Hearing  Clerk  must  be  served 
on  the  addressee  of  the  document  and 
shall  not  be  considered  filed  until 
service  is  complete  and  unless 
accompanied  by  proof  of  service; 
provided  that  the  filing  with  the  Hearing 
Clerk  of  any  document  addressed  to  the 
DOE  Official  shall  be  considered  service 
on  the  DOE  Official. 

(b)  Service  in  a  PAAA  adjudication. 
Any  document  filed  in  a  PAAA 
adjudication  must  be  served  on  all  other 
participants  in  the  adjudication. 

(c)  Who  way  be  served.  Any  paper 
required  to  be  served  upon  a  person 
shall  be  served  upon  him  or  upon  the 
representative  designated  by  him  or  by 
law  to  receive  service  of  papers.  When 
an  attorney  has  entered  an  appearance 
on  behalf  of  a  person,  service  must  be 
made  upon  the  attorney  of  record. 

(d)  How  service  may  be  made.  Service 
may  be  made  by  personal  delivery,  by 
first  class,  certified  or  registered  mail  or 
as  otherwise  authorized  or  required  by 
the  DOE  Official.  The  DOE  Official  may 
require  service  by  express  mail. 

(e)  When  service  is  complete.  Service 
upon  a  person  is  complete: 

(1)  By  personal  delivery,  on  handing 
the  paper  to  the  individual,  or  leaving  it 
at  his  office  with  his  clerk  or  other 
person  in  charge  or,  if  there  is  no  one  in 
charge,  leaving  it  in  a  conspicuous  place 
therein  or.  if  the  office  is  closed  or  the 
person  to  be  served  has  no  office, 
leaving  it  at  his  usual  place  of  residence 
with  some  person  of  suitable  age  and 
discretion  then  residing  there; 

(2)  By  mail,  on  deposit  in  the  United 
States  mail,  properly  stamped  and 
addressed;  or 

(3)  By  any  other  means  authorized  or 
required  by  the  DOE  Official. 

(f)  Proof  of  service.  Proof  of  service, 
stating  the  name  and  address  of  the 
person  on  whom  served  and  the  manner 
and  date  of  service,  shall  be  shown  for 
each  document  filed,  and  may  be  made 
by: 

(1)  Written  acknowledgement  of  the 
person  served  or  his  counsel, 

(2)  The  certificate  of  counsel  if  he  has 
madie  the  service; 

(3)  The  affidavit  of  the  person  making 
the  service;  or 

(4)  Any  other  means  authorized  or 
required  by  the  DOE  Official. 

(g)  Deemed  service.  If  a  document  is 
deemed  filed  under  this  part,  then  the 
service  requirements  shall  be  deemed 
satisfied  when  the  document  is  deemed 
filed. 


§  820.6    Computation  and  extension  of 
time. 

(a)  Computation.  In  computing  any 
period  of  time  set  forth  in  this  part, 
except  as  otherwise  provided,  the  day  of 
the  event  from  which  the  designated 
period  begixis  to  run  shall  not  be 
included.  Saturdays,  Sundays,  and 
Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a 
Saturday,  Sunday  or  Federal  legal 
holiday,  the  stated  time  period  shall  be 
extended  to  include  the  next  business 
day. 

(b)  Extensions  of  time.  A  DOE  Official 
may  grant  an  extension  of  any  time 
period  set  forth  in  this  part. 

(c)  Service  by  mail.  Where  a  pleading 
or  document  is  served  by  mail,  five  (5) 
days  shall  be  added  to  the  time  allowed 
by  these  rules  for  the  filing  of  a 
responsive  pleading  or  document. 
Where  a  pleading  or  document  is  served 
by  express  mail,  only  two  (2)  days  shall 
be  added. 

§  820.7    Questions  of  poUcy  or  law. 

(a)  Certification.  There  shall  be  no 
interlocutory  appeal  from  any  ruling 
order,  or  action  decision  of  a  DOE 
Official  except  as  permitted  by  this 
section.  A  Presiding  Officer  in  a  PAAA 
Adjudication  may  certify,  in  his 
discretion,  a  question  to  the  Secretary, 
when  the  order  or  ruling  involves  an 
important  question  of  law  or  policy 
concerning  which  there  is  substantial 
grounds  for  difference  of  opinion,  and 
either  an  immediate  decision  will 
materially  advance  the  ultimate 
termination  of  the  proceeding,  or 
subsequent  review  will  be  inadequate  or 
ineffective. 

(b)  Decision.  The  certified  question 
shall  be  decided  as  soon  as  practicable. 
If  the  Secretary  determines  that  the 
question  was  improvidently  certified,  or 
if  he  takes  no  action  vnthin  thirty  days 
of  the  certification,  the  certification  is 
dismissed.  The  Secretary  may  dedde 
the  question  on  the  basis  of  the 
submission  made  by  the  Presiding 
Officer  or  may  request  further 
information  horn  any  person. 

§820.8    Evidentiary  matters. 

(a)  General.  A  DOE  Official  may  sign, 
issue  and  serve  subpoenas;  administer 
oaths  and  affirmations;  take  sworn 
testimony;  compel  attendance  of  and 
sequester  witnesses;  control 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this  section. 
subpoena  and  reproduce  books,  papers, 
correspondence,  memoranda,  contracts, 
agreements,  or  other  relevant  records  or 
tangible  evidence  including,  bat  not 
limited  to,  ioformatioa  retained  in 
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§  820.6    Computation  and  extension  of 
time. 

(a)  Computation.  In  computing  any 
period  of  time  set  forth  in  this  part, 
except  as  otherwise  provided,  the  day  of 
the  event  from  which  the  designated 
period  begins  to  run  shall  not  be 
included.  Saturdays.  Sundays,  and 
Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a 
Saturday.  Sunday  or  Federal  legal 
holiday,  the  stated  time  period  shall  be 
extended  to  include  the  next  business 
day. 

(b)  Extensions  of  time.  A  DOE  Official 
may  ^ant  an  extension  of  any  time 
period  set  forth  in  this  part. 

(c)  Service  by  mail  Where  a  pleading 
or  document  is  served  by  mail,  five  (5) 
days  shall  be  added  to  the  time  allowed 
by  these  rules  for  the  Filing  of  a 
responsive  pleading  or  docimient. 
Where  a  pleading  or  document  is  served 
by  express  mail,  only  two  (2)  days  shall 
be  added. 

§  820.7    Questions  of  policy  or  iaw. 

(a)  Certification.  There  shall  be  no 
interlocutory  appeal  from  any  ruling 
order,  or  action  decision  of  a  DOE 
Official  except  as  permitted  by  this 
section.  A  Presiding  Officer  in  a  PAAA 
Adjudication  may  certify,  in  his 
discretion,  a  question  to  the  Secretary, 
when  the  order  or  ruling  involves  an 
important  question  of  law  or  policy 
concerning  which  there  is  substantial 
grounds  for  difference  of  opinion,  and 
either  an  immediate  decision  will 
materially  advance  the  ultimate 
termination  of  the  proceeding,  or 
subsequent  review  will  be  inadequate  or 
ineffective. 

(b)  Decision.  The  certified  question 
shall  be  decided  as  soon  as  practicable. 
If  the  Secretary  determines  that  the 
question  was  improvidently  certified,  or 
if  he  takes  no  action  within  thirty  days 
of  the  certification,  the  certification  is 
dismissed.  The  Secretary  may  decide 
the  question  on  the  basis  of  the 
submission  made  by  the  Presiding 
Officer  or  may  request  further 
information  from  any  person. 

§  820.8    Evidentiary  matters. 

(a)  Genera  J.  A  DOE  Official  may  sign, 
issue  and  serve  subpoenas;  administer 
oaths  and  affirmations:  take  sworn 
testimony;  compel  attandance  of  and 
sequester  witnesses;  control 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this  section. 
subpoena  and  reproduce  books,  papers, 
correspondence,  memoranda,  contracts, 
agreements,  or  other  relevant  records  or 
tangible  evidence  including,  but  not 
limited  to,  information  retained  in 
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computerized  or  other  automated 
systems  in  possession  of  the 
subpoenaed  person. 

(b)  Special  Report  Orders.  A  DOE 
Official  may  issue  a  Special  Report 
Order  (SRO)  requiring  any  person 
involved  in  a  DOE  nuclear  activity  or 
otherwise  subject  to  the  jurisdicfion  of 
DOE  to  file  a  special  report  providing 
information  relating  to  a  DOE  Nuclear 
Safety  Requirement,  the  Act.  or  a 
Nuclear  Statute,  including  but  not 
limited  to  written  answers  to  specific 
questions.  The  SRO  may  be  in  addition 
to  any  other  reports  required  by  this 
part. 

(c)  Extension  of  time.  The  DOE 
Official  who  issues  a  subpoena  or  SRO 
pursuant  to  this  section,  for  good  cause 
shown,  may  extend  the  Ume  prescribed 
for  compliance  with  the  subpoena  or 
SRO  and  negotiate  and  approve  the 
terms  of  satisfactory  compliance. 

(d)  Reconsideration.  Prior  to  the  time 
specified  for  compliance,  but  in  no  event 
more  than  10  days  after  the  date  of 
service  of  the  subpoena  or  SRO,  the 
person  upon  whom  the  document  was 
served  may  request  reconsideration  of 
the  subpoena  or  SRO  with  the  DOE 
Official  who  issued  the  document.  If  the 
subpoena  or  SRO  is  not  modified  or 
rescinded  within  10  days  of  the  date  of 
the  filing  of  the  request,  the  subpoena  or 
SRO  shall  be  effective  as  issued  and  the 
person  upon  whom  the  document  was 
served  shall  comply  with  the  subpoena 
or  SRO  within  20  days  of  the  date  of  the 
filing.  There  is  no  administrative  appeal 
of  a  subpoena  or  SRO. 

(e)  Service.  A  subpoena  or  SRO  shall 
be  served  in  the  manner  set  forth  in 
§  820.5,  except  that  service  by  mail  must 
be  made  by  registered  or  certified  mail. 

(f)  Fees.  (1)  A  witness  subpoenaed  by 
a  DOE  Official  shall  be  paid  the  same 
fees  and  mileage  as  paid  to  a  witness  in 
the  district  courts  of  the  United  States. 

(2)  If  a  subpoena  is  issued  at  the 
request  of  a  person  other  than  an  officer 
or  agency  of  the  United  States,  the 
witness  fees  and  mileage  shall  be  paid 
by  the  person  who  requested  the 
subpoena.  However,  at  the  request  of 
the  person,  the  witness  fees  and  mileage 
t    shall  be  paid  by  the  DOE  if  the  person 
shows: 

(i)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the 
proceeding:  and 

(ii)  the  person  who  requested  that  the 
subpoena  be  issued  would  suffer  a 
serious  hardship  if  required  to  pay  the 
witness  fees  and  mileage.  The  DC)E 
Official  issuing  the  subpoena  shall  make 
the  determination  required  by  this 
subsection. 

(g)  Enforcement.  If  any  person  upon 
whom  a  subpoena  or  SRO  is  served 


pursuant  to  this  secfion,  refuses  or  fails 
to  comply  with  any  provision  of  the 
subpoena  or  SRO,  an  acUon  may  be 
commenced  in  the  United  States  District 
Court  to  enforce  the  subpoena  or  SRO. 

(h)  Certification.  (1)  Documents 
produced  in  response  to  a  subpoena 
shall  be  accompanied  by  the  sworn 
certification,  under  penalty  of  perjury,  of 
the  person  to  whom  the  subpoena  was 
directed  or  his  authorized  agent  that  a 
diligent  search  has  been  made  for  each 
document  responsive  to  the  subpoena, 
and  to  the  best  of  his  knowledge, 
information,  and  belief  all  such 
documents  responsive  to  the  subpoena 
are  being  produced  unless  withheld  on 
the  grounds  of  privilege  pursuant  to 
paragraph  (i)  of  this  section. 

(2)  Any  information  furnished  in 
response  to  an  SRO  shall  be 
accompanied  by  the  sworn  certification 
under  penalty  of  perjury  of  the  person  to 
whom  it  was  directed  or  his  authorized 
agent  who  actually  provides  the 
information  that  to  the  best  of  his 
knowledge,  information  and  belief  a 
diligent  effort  has  been  made  to  provide 
all  information  required  by  the  SRO.  and 
all  information  furnished  is  true, 
complete,  and  correct  unless  withheld 
on  grounds  of  privilege  pursuant  to 
paragraph  (i). 

(3)  If  any  document  responsive  to  a 
subpoena  is  not  produced  or  any 
information  required  by  an  SRO  is  not 
furnished,  the  certification  shall  include 
a  statement  setting  forth  every  reason 
for  failing  to  comply  with  the  subpoena 
or  SRO. 

(i)  Withheld  information.  If  a  person 
to  whom  a  subpoena  or  SRO  is  directed 
withholds  any  document  or  information 
because  of  a  claim  of  attorney-client  or 
other  privilege,  the  person  submitting 
the  certification  required  by  paragraph 
(h]  of  this  section  also  shall  submit  a 
written  list  of  the  documents  or  the 
information  withheld  indicating  a 
description  of  each  document  or 
information,  the  date  of  the  document, 
each  person  shown  on  the  document  as 
having  received  a  copy  of  the  document, 
each  person  shown  on  the  document  as 
having  prepared  or  been  sent  the 
document,  the  privilege  relied  upon  as 
the  basis  for  withholding  the  document 
or  information,  a  memorandum  of  law 
supporting  the  claim  of  privilege,  and  an 
identification  of  the  person  whose 
privilege  is  being  asserted. 

(j)  Testimony.  (1)  If  testimony  is  taken 
pursuant  to  a  subpoena,  the  DOE 
Official  shall  determine  whether  the 
testimony  shall  be  recorded  and  the 
means  by  which  the  testimony  is 
recorded. 

(2)  A  witness  whose  testimony  is 
recorded  may  procure  a  copy  of  his 


testimony  by  making  a  written  request 
for  a  copy  and  paying  the  appropriate 
fees.  Upon  proper  identification,  any 
witness  or  his  attorney  has  the  right  to 
inspect  the  official  transcript  of  the 
witness'  own  testimony. 

(k)  Sequestration.  The  DOE  Official 
may  sequester  any  person  who  furnishes 
documents  or  gives  testimony.  Unless 
permitted  by  the  DOE  Official,  neither  a 
witness  nor  his  attorney  shall  be  present 
during  the  examination  of  any  other 
witnesses. 

(1)  Attorney.  (1)  Any  witness  whose 
testimony  is  taken  may  be  accompanied, 
represented  and  advised  by  his 
attorney:  provided  that,  if  the  witness 
claims  a  privilege  to  refuse  to  answer  a 
question  on  the  grounds  of  self- 
incrimination,  the  witness  must  assert 
the  privilege  personally. 

(2)  The  DOE  Official  shall  take  all 
necessary  action  to  regulate  the  course 
of  testimony  and  to  avoid  delay  and 
prevent  or  restrain  contemptuous  or 
obstructionist  conduct  or  contemptuous 
language.  The  DOE  Official  may  take 
actions  as  the  circumstances  may 
warrant  in  regard  to  any  instances 
where  any  attorney  refuses  to  comply 
with  directions  or  provisions  of  this 
section. 

§820.9    Special  assistant 

A  DOE  Official  may  appoint  a  person 
to  serve  as  a  special  assistant  to  assist 
the  DOE  Official  in  the  conduct  of  any 
proceeding  under  this  Part.  Such 
appointment  may  occur  at  any 
appropriate  time.  A  special  assistant 
shall  be  subject  to  the  disqualification 
provisions  in  S  820.5.  A  special  assistant 
may  perform  those  duties  assigned  by 
the  DOE  Official,  including  but  not 
limited  to.  serving  as  technical 
interrogators,  technical  advisors  and 
special  master. 

§820.10    Office  Of  the  hearing  cierk. 

(a)  Docket.  The  Hearing  Clerk  shall 
maintain  a  docket  for  enforcement 
actions  commencing  with  the  filing  of  a 
Preliminary  Notice  of  Violation, 
interpretations  issued  pursuant  to 
subpart  D  of  this  part,  exemptions 
issued  pursuant  to  subpart  E  of  this  part 
and  any  other  matters  designated  by  the 
Secretary.  A  docket  for  an  enforcement 
action  shall  contain  all  documents 
required  to  be  filed  in  the  proceeding. 

(b)  Public  inspection.  Subject  to  the 
provisions  of  law  restricting  the  public 
disclosure  of  certain  information,  any 
person  may,  during  Agency  business 
hours,  inspect  and  copy  any  document 
filed  with  the  Hearing  Clerk.  The  cost  of 
duplicating  documents  shall  be  borne  by 
the  person  seeking  copies  of  such 
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documents.  The  DOE  Official  may 
waive  this  cost  in  appropriate  cases, 
(c)  Transcript.  Except  as  otherwise 
provided  in  this  part,  after  the  filing  of  a 
Preliminary  Notice  of  Violation,  all 
hearings,  conferences,  and  other 
meetings  in  the  enforcement  process 
shall  be  transcribed  verbatim.  A  copy  of 
the  transcript  shall  be  filed  with  the 
Hearing  Clerk  promptly.  The  Hearing 
Clerk  shall  serve  all  participants  with 
notice  of  the  availability  of  the 
transcript  and  shall  furnish  the 
participants  with  a  copy  of  the 
transcript  upon  payment  of  the  cost  of 
reproduction,  unless  a  participfint  can 
show  that  the  cost  is  unduly 
burdensome. 

§  820. 1 1    Informflftton  reqirirtnwnts. 

(a)  Any  information  provided  to  DOE 
by  any  person  or  maintained  by  any 
person  for  inspection  by  DOE  shall  be 
complete  and  acoirate  in  all  material 
respects. 

(b)  No  person  involved  in  a  DOE 
nuclear  activity  shall  conceal  or  destroy 
any  information  concerning  a  violation 
of  a  DOE  Nuclear  Safety  Requirement,  a 
Nuclear  Statute,  or  the  Act. 

§820.12    ClMSifiwl,  confidentiai,  and 
controlled  information. 

(a)  General  rule.  The  DOE  Official  in 
charge  of  a  proceeding  under  this  part 
may  utilize  any  procedures  he  deems 
appropriate  to  safeguard  and  prevent 
disclosure  of  classified,  confidential, 
and  controlled  information,  including 
Restricted  Data  and  National  Security 
Information,  to  unauthorized  persons, 
with  minimum  impairment  of  rights  and 
obligations  under  this  part. 

(b)  Obligation  to  protect  restricted 
information.  Nothing  in  this  Part  shall 
relieve  any  person  from  safeguarding 
classified,  confidential,  and  controlled 
information,  including  Restricted  Data 
or  National  Security  Information,  in 
accordance  with  the  applicable 
provisions  of  federal  statutes  and  the 
rules,  regulations,  and  orders  of  any 
federal  agency. 

Subpart  B— Enforcement  Process 

§  820.20    Purpose  and  scope. 

(a)  Purpose.  This  subpart  establishes 
the  procedures  for  investigating  the 
nature  and  extent  of  violations  of  the 
DOE  Nuclear  Safety  Requirements,  for 
determining,  whether  a  violation  has 
occurred,  for  imposing  an  appropriate 
remedy,  and  for  adjudicating  the 
assessment  of  a  civil  penalty. 

(b)  Exemptions.  The  following 

.  contractors,  and  subcontractors  and 
suppliers  thereto,  are  exempt  from  the 
assessment  of  civil  penalties  under  this 


subpart  with  respect  to  the  activities 
specified  below: 

(1)  The  University  of  Chicago  for 
activities  associated  with  Argonne 
National  Laboratory: 

(2)  The  Univtfsity  of  California  for 
activities  associated  with  Los  Alamos 
National  Laboratory,  Lawrence 
Livermore  National  Laboratory,  and 
Lawrence  Berkeley  National  Laboratory. 

(3)  American  Telephone  and 
Telegraph  Company  and  its  subsidiaries 
for  activities  associated  with  Sandia 
National  Laboratory; 

(4)  University  Research  Aasociation. 
Inc.  for  activities  associated  with  FERKfl 
National  Laboratory: 

(5)  Princeton  University  for  activities 
associated  with  Princeton  Plasma 
Physics  Laboratory; 

(6)  The  Associated  Universities,  Inc. 
for  activities  associated  with  the 
Brookhaven  National  Laboratory;  and 

(7)  Batfelle  Memorial  Institute  for 
activities  associated  with  Pacific 
Northwest  Laboratory. 

(c)  Nonprofit  educaUonal  institutions. 
Any  educational  institution  that  is 
considered  nonprofit  under  the  United 
States  Internal  Revenue  Code  shall 
receive  automatic  remission  of  any  civil 
penalty  assessed  under  this  part. 

(d)  Basis  for  civil  penalties.  DOE  may 
assess  civil  penalties  on  the  basis  of  a 
violation  of: 

(1)  Any  DOE  Nuclear  Safety 
Requirement  set  forth  in  the  Code  of 
Federal  Regulations; 

(2)  Any  Compliance  Order  issued 
pursuant  to  Subpart  D;  or 

(3)  Any  program,  plan  or  other 
provision  required  to  implement  any 
requirement  or  order  identified  in 
paragraph  (d)(1)  or  (d)(2). 

§  820.21    Investigations  and  inspections. 

(a)  The  Director  may  initiate  and 
conduct  investigations  and  inspections 
relating  to  the  scope,  nature  and  extent 
of  compliance  by  a  person  with  the  Act 
and  the  DOE  Nuclear  Safety 
Requirements  and  take  such  action  as 
he  deems  necessary  and  appropriate  to 
the  conduct  of  the  investigation  or 
inspection,  including  any  action 
pursuant  to  i  820.& 

(b)  Any  person  may  request  the 
Director  to  initiate  an  investigation  or 
inspection  pursuant  to  paragraph  (a)  of 
this  section.  A  request  for  an 
investigation  or  inspection  shall  set 
forth  the  subject  matter  or  activity  to  be 
investigated  or  inspected  as  fully  as 
possible  and  include  supporting 
documoitation  and  information.  No 
particular  forms  or  procedures  are 
required. 

(c)  Any  person  who  is  requested  to 
furnish  documentary  evidence  or 


testimony  in  an  investigation  or  during 
an  inspection  shall  be  kiformed.  upon 
written  request,  of  the  general  purpose 
of  the  investigation  or  inspection. 

(d)  Information  or  documents  that  are 
obtained  during  any  investigation  or 
inspection  shall  not  be  disclosed  unless 
the  Director  directs  or  authorizes  the 
public  disclosure  of  the  investigation  the 
information  or  documents  are  a  matter 
of  public  record  or  disclosure  is  not 
precluded  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552  and  10 
CFR  part  1004.  A  request  for  confidential 
treatment  of  information  for  purposes  of 
the  Freedom  of  Information  Act  shall 
not  prevent  disclosure  by  the  Director  if 
disclosure  is  determined  to  be  in  the 
public  interest  and  otherwise  permitted 
or  required  by  law. 

(e)  During  the  course  of  an 
investigation  or  inspection  any  person 
may  submit  at  any  time  any  document, 
statement  of  facts  or  memorandum  of 
law  for  the  purpose  of  explaining  the 
person's  position  or  furnish  information 
which  the  person  considers  relevant  to  a 
matter  or  activity  under  investigation  or 
inspection. 

(f)  If  facts  disclosed  by  an 
investigation  or  inspection  indicate  that 
further  action  is  unnecessary  or 
imwarranted,  the  investigation  may  be 
closed  without  prejudice  to  further 
investigation  or  inspection  by  the 
Director  at  any  time  that  circumstances 
80  warrant. 

§  820.22    InfonHSl  toinerence. 

The  Director  may  convene  an  informal 
conference  to  discuss  any  situation  that 
might  be  a  violation  of  the  Act  or  a  DOE 
Nuclear  Safety  Requirement,  its 
significance  and  cause,  any  corrective 
taken  or  not  taken  by  the  person,  any 
mitigating  or  aggravating  circumstances, 
and  any  other  useful  information.  The 
Director  may  compel  a  person  to  attend 
the  conference.  This  conference  will  not 
normally  be  open  to  the  public  and  there 
shall  be  no  transcript. 

§  820.23    Consent  order. 

(a)  Settlement  policy.  DOE 
encourages  settlement  of  an 
enforcement  proceeding  at  any  time  if 
the  settlement  is  consistent  with  the 
objectives  of  the  Act  and  the  DOE 
Nuclear  Safety  Requirements.  The 
Director  and  a  person  may  confer  at  any 
time  concerning  settlement.  These 
settlement  conferences  shall  not  be  open 
to  the  public  and  there  shall  be  no 
transcript. 

(b)  Consent  Order.  Notwithstanding 
any  other  provision  of  this  part.  DOE 
may  at  any  time  resolve  an  outstanding 
enforcement  proceeding  with  a  Consent 
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testimony  in  an  investigation  or  during 
an  inspection  shall  be  informed,  upon 
written  request,  of  the  general  purpose 
of  the  investigation  or  inspection. 

(d]  Information  or  documents  that  are 
obtained  during  any  investigation  or 
inspection  shall  not  be  disclosed  unless 
the  Director  directs  or  authorizes  the 
public  disclosure  of  the  investigation  the 
information  or  documents  are  a  matter 
of  public  record  or  disclosure  is  not 
precluded  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552  and  10 
CFR  part  1004.  A  request  for  confidential 
treatment  of  information  for  purposes  of 
the  Freedom  of  Information  Act  shall 
not  prevent  disclosure  by  the  Director  if 
disclosure  is  determined  to  be  in  the 
public  interest  and  otherwise  permitted 
or  required  by  law. 

(e)  During  the  course  of  an 
investigation  or  inspection  any  person 
may  submit  at  any  time  any  document, 
statement  of  facts  or  memorandum  of 
law  for  the  purpose  of  explaining  the 
person's  position  or  furnish  information 
which  the  person  considers  relevant  to  a 
matter  or  activity  under  investigation  or 
inspection. 

(f)  If  facts  disclosed  by  an 
investigation  or  inspection  indicate  that 
further  action  is  unnecessary  or 
unwarranted,  the  investigation  may  be 
closed  without  prejudice  to  further 
investigation  or  inspection  by  the 
Director  at  any  time  that  circumstances 
so  warrant. 

§  820.22    Infumfll  tAMnWttncM. 

The  Director  may  convene  an  informal 
conference  to  discuss  any  situation  that 
might  be  a  violation  of  the  Act  or  a  DOE 
Nuclear  Safety  Requirement,  its 
significance  and  cause,  any  corrective 
taken  or  not  taken  by  the  person,  any 
mitigating  or  aggravating  circumstances, 
and  any  other  useful  information.  The 
Director  may  compel  a  person  to  attend 
the  conference.  This  conference  will  not 
normally  be  open  to  the  public  and  there 
shall  be  no  transcript. 

§  820.23    Consent  order. 

(a)  Settlement  policy.  DOE 
encourages  settlement  of  an 
enforcement  proceeding  at  any  time  if 
the  setdement  is  consistent  with  the 
objectives  of  the  Act  and  the  DOE 
Nuclear  Safety  Requirements.  The 
Director  and  a  person  may  confer  at  any 
time  concerning  settlement.  These 
settlement  conferences  shall  not  be  open 
to  the  public  and  there  shall  be  no 
transcript. 

(b)  Consent  Order.  Notwithstanding 
any  other  provision  of  this  part.  DOE 
may  at  any  time  resolve  an  outstanding 
enforcement  proceeding  with  a  Consent 
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Order.  A  Consent  Order  must  be  signed 
by  the  Director  and  the  person  who  is  its 
subject,  or  a  duly  authorized 
representative,  must  indicate  agreement 
to  the  terms  contained  therein  and  must 
be  filed.  A  Consent  Order  need  not 
constitute  an  admission  by  any  person 
that  the  Act  or  a  DOE  Nuclear  Safety 
Requirement  has  been  violated,  nor 
need  it  constitute  a  Hnding  by  the  DOE 
that  such  person  has  violated  the  Act  or 
a  DOE  Nuclear  Safety  Requirement.  A 
Consent  Order  shall,  however,  set  forth 
the  relevant  facts  which  form  the  basis 
for  the  Order  and  what  remedy,  if  any, 
is  imposed. 

(c)  Effect  On  PAAA  Adjudication.  If  a 
Consent  Order  is  signed  after  the 
commencement  of  a  PAAA  adjudication, 
the  adjudication  shall  be  stayed  until 
the  completion  of  the  Secretarial  Review 
Process.  If  the  Consent  Order  becomes  a 
Final  Order,  the  adjudication  shall  be 
terminated  or  modiHed  as  speciHed  in 
the  Order. 

|d)  Secretarial  Review.  A  Consent 
Order  shall  become  a  Final  Order  30 
days  after  it  is  Hied  unless  the  Secretary 
files  a  rejection  of  the  Consent  Order  or 
a  Modified  Consent  Order.  A  Modified 
Consent  Order  shall  become  a  Final 
Order  if  the  Director  and  the  person  who 
is  its  subject  sign  it  within  15  days  of  its 
filing. 

{820.24    PreUmlnary  notice  of  viotation. 

(a)  If  the  Director  has  reason  to 
believe  a  person  has  violated  or  is 
continuing  to  violate  a  provision  of  the 
Act  or  a  DOE  Nuclear  Safety 
Requirement,  he  may  file  a  Preliminary 
Notice  of  Violation. 

(b)  Within  15  days  after  the  filing  of  a 
Preliminary  Notice  of  Violation,  the 
respondent  shall  file  a  reply. 

(c)  The  reply  shall  be  in  writing  and 
signed  by  the  person  filing  it  The  reply 
shall  contain  a  statement  of  all  relevant 
facts  pertaining  to  the  situation  that  is 
the  subject  of  the  Notice.  The  reply  shall 
state  any  facts,  explanations  and 
arguments  which  support  a  denial  that  a 
violation  has  occurred  as  alleged: 
demonstrate  any  extenuating 
circumstances  or  other  reason  why  the 
proposed  remedy  should  not  be  imposed 
or  should  be  mitigated;  and  furnish  full 
and  complete  answers  to  the  questions 
set  forth  in  the  Notice.  Copies  of  all 
relevant  documents  shall  be  submitted 
with  the  reply.  The  reply  shall  include  a 
discussion  of  the  relevant  authorities 
which  support  the  position  asserted, 
including  rulings,  regulations, 
interpretations,  and  previous  decisions 
issued  by  DOE. 

(d)  The  respondent  may  terminate  an 
enforcement  action  if  the  reply  agrees  to 
comply  with  the  proposed  remedy  and 


waives  any  right  to  contest  the  Notice  or 
the  remedy.  If  a  respondent  elects  this 
option,  the  Preliminary  Notice  of 
Violation  shall  be  deemed  a  Final  Order 
upon  the  filing  of  the  reply. 

§820J»    Final  notice  Of  vioiatlon. 

(a)  General  rule.  If.  after  reviewing  the 
reply  submitted  by  the  respondent,  the 
Director  determines  that  a  person 
violated  or  is  continuing  to  violate  a 
provision  of  the  Act  or  a  DOE  Nuclear 
Safety  Requirement,  he  may  file  a  Final 
Notice  of  Violation. 

(b)  Effect  of  Final  Notice.  (1)  If  a  Final 
Notice  of  Violation  does  not  contain  a 
civil  penalty,  it  shall  be  deemed  filed  as 
a  Final  Order  15  days  after  the  Final 
Notice  is  filed  unless  the  Secretary  files 
a  Final  Order  which  modifies  the  Final 
Notice 

(2)  If  a  Final  Notice  of  Violation 
contains  a  civil  penalty,  the  respondent 
must  file  within  15  days  after  the  filing 
of  the  Final  Notice: 

(i)  A  waiver  of  further  proceedings; 

(ii)  A  request  for  an  on-the-record 
adjudication:  or 

(iii)  A  notice  of  intent  to  seek  judicial 
review. 

(c)  Effect  of  waiver.  If  a  respondent 
waives  further  proceedings,  the  Final 
Notice  of  Violation  shall  be  deemed  a 
Final  Order  enforceable  against  the 
respondent.  The  respondent  must  pay 
any  civil  penalty  set  forth  in  the  Notice 
of  Violation  within  60  days  of  the  filing 
of  waiver  unless  the  Director  grants 
additional  time. 

(d)  Effect  of  request.  If  a  respondent 
files  a  request  for  an  on-the-record 
adjudication,  then  a  PAAA  adjudication 
commences. 

(e)  Effect  of  Notice  of  Intent  If  a 
respondent  files  a  Notice  of  Intent  the 
Final  Notice  of  Violation  shall  be 
deemed  a  Final  Order  enforceable 
against  the  respondent. 

(f)  Amendment.  The  Director  may 
amend  the  Final  Notice  of  Violation  at 
any  time  before  an  action  takes  place 
pursuant  to  paragraph  (b)  of  this  section. 
An  amendment  shall  add  15  days  to  the 
time  periods  under  paragraph  (b)  of  this 
section. 

(g)  Withdrawal  The  Director  may 
withdraw  the  Final  Notice  of  Violation, 
or  any  part  thereof,  at  any  time  before 
an  action  under  paragraph  (b)  of  this 
section. 

S  820.26    PAAA  adMcHcatloa 

If  a  respondent  files  a  request  for  an 
on-the-record  adjudication,  a  PAAA 
adjudication  is  initiated  and  the  Hearing 
Clerk  shall  notify  the  Secretary  who 
shall  appoint  an  Administrative  Law 
Judge  to  be  the  Presiding  O^icer. 


§  820.27    Answer. 

(a)  General  If  a  respondent  files  a 
request  for  an  on-the-record 
adjudication  pursuant  to  i  820.24.  he 
shall  file  a  written  answer  to  the  Final 
Notice  of  Violation  at  the  same  time  the 
request  is  filed. 

(b)  Contents  of  the  answer.  The 
answer  shall  clearly  and  directly  admit, 
deny  or  explain  each  of  the  factual 
allegations  contained  in  the  Final  Notice 
of  Violation  with  regard  to  which 
respondent  has  any  knowledge, 
information  or  belief.  Where  respondent 
has  no  knowledge,  information  or  belief 
of  a  particular  factual  allegation  and  so 
states,  the  allegation  is  deemed  denied. 
The  answer  shall  also  state  the 
circumstance  or  argument  that  is  alleged 
to  constitute  the  grounds  of  defense  and 
the  facts  that  respondent  intends  to 
place  at  issue 

(c)  Failure  to  admit  deny,  or  explain. 
Failure  of  respondent  to  admit  deny,  or 
explain  any  material  factual  allegation 
contained  in  the  Final  Notice  of 
Violation  constitutes  an  admission  of 
the  allegation. 

(d)  Amendment  of  the  answer.  The 
respondent  may  amend  the  answer  to 
the  Final  Notice  of  Violation  upon 
motion  granted  by  the  Presiding  Officer 

$  820.28    Preheerinfl  sctions. 

(a)  General.  The  Presiding  Officer 
shall  establish  a  schedule  for  the 
adjudication  and  take  such  other  actions 
as  he  determines  appropriate  to  conduct 
the  adjudication  in  a  fair  and 
expeditious  manner. 

(b)  Prehearing  conference.  The 
Presiding  Officer,  at  any  time  before  a 
hearing  begins,  may  direct  the  parties 
and  their  counsel,  or  other 
representatives,  to  appear  at  a 
conference  before  him  to  consider,  as 
appropriate: 

(1)  The  settlement  of  the  case: 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute: 

(3)  The  necessity  or  desirability  of 
amendments  to  pleadings: 

(4)  The  exchange  of  exhibits; 

(5)  The  hmitation  of  the  number  of 
expert  or  other  witnesses: 

(6)  Setting  a  time  and  place  for  the 
hearing:  and 

(7)  Any  other  matters  that  may 
expedite  the  disposition  of  the 
proceeding. 

(c)  Exchange  of  witness  lists  and 
documents.  Unless  otherwise  ordered  by 
the  Presiding  Officer,  at  least  five  (5) 
days  before  any  prehearing  conference, 
each  party  shall  make  available  to  all 
other  parties,  as  appropriate  the  names 
of  the  expert  and  other  witnesses  he 
intends  to  call  together  with  a  brief 
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narrative  summary  of  their  expected 
testimony,  and  copies  of  all  documents 
and  exhibits  that  each  party  intends  to 
introduce  into  evidence.  Documents  and 
exhibits  shall  be  marked  for 
identification  as  ordered  by  the 
Presiding  Officer.  Documents  that  have 
not  been  exchanged  and  witnesses 
whose  names  have  not  been  exchanged 
shall  not  be  introduced  into  evidence  or 
allowed  to  testify  without  permission  of 
the  Presiding  Officer.  The  Presiding 
Officer  shall  allow  the  parties 
reasonable  opportunity  to  review  new 
evidence 

(d)  Prehearing  Conference  Order  The 
Presiding  Officer  shall  prepare  an  order 
incorporating  any  action  taken  at  the 
conference.  The  summary  shall 
incorporate  any  written  stipulations  or 
agreements  of  the  parties  and  all  rulings 
and  appropriate  orders  containing 
directions  to  the  parties. 

(e)  Alternative  to  prehearing 
conference.  If  a  prehearing  conference  is 
unnecessary  or  impracticable,  the 
Presiding  Officer,  on  motion  or  sua 
sponte,  may  direct  the  parties  to  make 
appropriate  filings  with  him  to 
accomplish  any  of  the  objectives  set 
forth  in  this  section. 

(f)  Other  discovery.  (1)  Except  as 
provided  by  paragraph  (c)  of  this 
section,  further  discovery  under  this 
section  shall  be  permitted  only  upon 
determination  by  the  Presiding  Officer: 

(i)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be 
obtained  is  not  otherwise  obtainable; 
and 

(iii)  That  such  information  has 
significant  probative  value 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

[i)  The  information  sought  cannot  be 
obtained  by  alternative  methods;  or 

(ii)  There  is  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  tor  presentation  by  a  witness 
at  the '.  J3'lng. 

(3)  Any  phrty  to  the  proceeding 
desiring  an  order  to  take  further 
discovery  shall  make  a  motion  therefor. 
Such  a  motion  shall  set  forth: 

(i)  The  circumstances  warranting  the 
taking  of  the  discovery; 

(ii)  The  nature  of  the  information 
expected  to  be  discovered;  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  that  the  motion 
should  be  granted,  he  shall  issue  an 
order  for  the  taking  of  such  discovery 
together  with  the  conditions  and  terms 
thereof 


(4)  When  the  information  sought  to  be 
obtained  is  within  the  control  of  one  of 
the  parties,  failure  to  comply  with  an 
order  issued  pursuant  to  this  paragraph 
may  lead  to  the  inference  that  the 
information  to  be  discovered  would  be 
adverse  to  the  party  from  whom  the 
information  was  sought,  or  the  issuance 
of  a  default  order  under  §  820.38. 

§  820^    Hearing. 

(a)  General  Except  as  otherwise 
provided  by  this  part  or  the  Presiding 
Office,  a  hearing  shall  be  conducted  in 
accordance  with  the  Federal  Rules  of 
Evidence.  The  Presiding  Officer  shall 
have  the  discretion  to  admit  all  evidence 
that  is  not  irrelevant,  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
little  probative  value,  if  he  believes  the 
evidence  might  facilitate  the  fair  and 
expeditious  resolution  of  the  proceeding, 
but  such  evidence  may  be  reasonably 
limited  by  the  Presiding  Officer  in  scope 
and  length  in  order  to  permit  prompt 
resolution  of  the  proceeding.  In  the 
presentation,  admission,  disposition, 
and  use  of  evidence,  the  Presiding 
Officer  shall  preserve  the  confidentiality 
of  trade  secrets  and  other  commercial 
and  financial  information,  and  shall 
protect  classified  and  unclassified 
controlled  nuclear  information,  as  well 
as  any  other  information  protected  from 
public  disclosure  pursuant  to  law  or 
regulation.  The  confidential,  trade 
secret,  or  classified  or  otherwise 
protected  status  of  any  information  shall 
not.  however,  preclude  its  being 
introduced  into  evidence.  The  Presiding 
Officer  may  make  such  orders  as  may 
be  necessary  to  consider  such  evidence 
in  camera,  including  the  preparation  of  a 
supplemental  initial  decision  to  address 
questions  of  law,  fact,  or  discretion  that 
arise  out  of  that  portion  of  the  evidence 
that  is  confidential,  includes  trade 
secrets,  is  classified,  or  is  otherwise 
protected. 

(b)  Subpoenas.  The  attendance  of 
witnesses  or  the  production  of 
documentary  evidence  may  be  required 
by  subpoena. 

(c)  Examination  of  witnesses.  There 
shall  be  no  direct  oral  testimony  by 
witnesses,  except  as  permitted  by  the 
Presiding  Officer.  In  lieu  of  oral 
testimony,  the  Presiding  Officer  shall 
admit  into  the  record  as  evidence 
verified  written  statements  of  fact  or 
opinion  prepared  by  a  witness.  The 
admissibility  of  the  evidence  contained 
in  the  statement  shall  be  subject  to  the 
same  rules  as  if  the  testimony  were 
produced  under  oral  examination. 
Before  any  such  statement  is  read  or 
admitted  into  evidence,  the  witness 
shall  have  delivered  a  copy  of  the 
statement  to  the  Presiding  Officer  and 


the  opposing  counsel  not  less  than  10 
days  prior  to  the  date  the  witness  is 
scheduled  to  testify.  The  witness 
presenting  the  statement  shall  swear  or 
affirm  that  the  statement  is  true  and 
accurate  to  the  best  of  his  knowledge, 
information,  and  belief  and  shall  be 
subject  to  appropriate  oral  cross- 
examination  upon  the  contents  thereof 
provided  such  cross-examination  is  not 
unduly  repetitious. 

(d)  Burden  of  presentation;  Burden  of 
persuasion.  The  Director  has  the  burden 
of  going  forward  with  and  of  proving 
that  the  violation  occurred  as  set  forth  in 
the  Notice  of  Violation  and  that  the 
proposed  civil  penalty  is  appropriate. 
Following  the  establishment  of  a  prima 
facie  case,  respondent  shall  have  the 
burden  of  presenting  and  of  going 
forward  with  any  defense  to  the 
allegations  set  forth  in  the  Notice  of 
Violation.  Each  matter  of  controversy 
shall  be  determined  by  the  Presiding 
Officer  upon  a  preponderance  of  the 
evidence. 

§  820.30    Post-h«artng  filings. 

Within  fifteen  days  after  the  filing  of 
the  transcript  of  the  hearing,  or  within 
such  longer  time  as  may  be  fixed  by  the 
Presiding  Officer,  any  party  may  file  for 
the  consideration  of  the  Presiding 
Officer,  proposed  findings  of  fact, 
conclusions  of  law.  and  a  proposed 
''order,  together  with  briefs  in  support 
thereof.  Reply  briefs  may  be  filed  within 
ten  days  of  the  filing  of  briefs.  All  filings 
shall  be  in  writing,  shall  be  served  upon 
all  parties,  and  shall  contain  adequate 
references  to  the  record  and  authorities 
relied  on. 

§  820.31    Initial  decision. 

(a)  Initial  decision.  The  Presiding 
Officer  shall  file  an  Initial  Decision  as 
soon  as  practicable  after  the  period  for 
filing  reply  briefs  under  §  830.30  has 
expired.  The  Initial  Decision  shall 
contain  findings  of  fact,  conclusions 
regarding  all  material  issues  of  law  or 
discretion,  as  well  as  reasons  therefor, 
any  remedy  and  a  proposed  Final  Order. 
A  party  may  file  comments  on  an  Initial 
Decision  within  fifteen  days  of  its  filing. 

(b)  Amount  of  civil  penalty.  If  the 
Presiding  Officer  determines  that  a 
violation  has  occurred  and  that  a  civil 
penalty  is  appropriate,  the  Initial 
Decision  shall  set  forth  the  dollar 
amount  of  the  civil  penalty.  If  the 
Presiding  Officer  decides  to  assess  a 
penalty  different  in  amount  from  the 
penalty  assessed  in  the  Final  Notice  of 
Violation,  the  Initial  Decision  shall  set 
forth  the  specific  reasons  for  the 
increase  or  decrease 


fS20^2    Final  Ontor. 

(a)  Effect  of  initial  decision.  The 
initial  Decision  shall  be  deemed  filed  as 
a  Final  Order  thirty  days  after  the  filing 
of  the  Initial  Decision  unless  the 
Secretary  files  a  Final  Order  that 
modifies  the  Initial  Decision  or  the 
Secretary  files  a  Notice  of  Review. 

(b)  Notice  of  Review.  If  the  Secretary 
files  a  Notice  of  Review,  he  shall  file  a 
Final  Order  as  soon  as  practicable  after 
completing  his  review.  The  Secretary 
may.  at  his  discretion,  order  additional 
procedures,  remand  the  matter,  or 
modify  the  remedy,  including  an 
increase  or  decrease  in  the  amount  of 
the  civil  penalty  from  the  amount 
recommended  to  be  assessed  in  the 
Initial  Decision. 

(c)  Payment  of  a  civil  penalty.  The 
respondent  shall  pay  the  full  amount  of 
any  civil  penalty  assessed  in  the  Final 
Order  within  thirty  (30)  days  after  the 
Final  Order  is  filed  unless  otherwise 
agreed  by  the  parties. 

§820.33    Defautt  order. 

(a)  Default.  Upon  motion  by  a  party  or 
his  filing  of  a  Notice  of  Intent  to  issue  a 
Default  Order,  the  Presiding  Officer  may 
find  a  party  to  be  in  default  if  the  party 
fails  to  comply  with  the  provisions  of 
this  part  or  an  order  of  the  Presiding 
Officer.  The  alleged  defaulting  party 
shall  have  ten  days  to  answer  the 
motion  or  the  Notice  of  Intent.  No 
finding  of  default  shall  be  made  against 
the  respondent  unless  the  Director 
presents  sufficient  evidence  to  the 
Presiding  Officer  to  establish  a  prima 
facie  case  against  the  respondent 
Default  by  respondent  constitutes,  for 
purposes  of  the  pending  action  only,  an 
admission  of  all  facts  alleged  in  the 
Final  Notice  of  Violation  and  a  waiver 
of  respondent's  rights  to  an  on-the- 
record  adjudication  of  such  factual 
allegations.  Default  by  the  Director  shall 
result  in  an  order  to  dismiss  the  Final 
Notice  of  Violation  with  prejudice. 

(b)  Effect  of  default  order.  When  the 
Presiding  Officer  finds  a  default  has 
occurred,  he  shall  file  a  Default  Order 
against  the  defaulting  party.  This  order 
shall  constitute  an  Initial  Decision. 

(c)  Contents  of  a  default  order.  A 
Default  Order  shall  include  findings  of 
fact  showing  the  grounds  for  the  order, 
conclusions  regarding  all  material  issues 
of  fact,  law  or  discretion,  and  the 
remedy. 

$820^    Accelerated  decisloa 

(a)  General.  The  Presiding  Officer, 
upon  motion  of  any  party  or  sua  sponte. 
may  at  any  time  render  an  Accelerated 
Decision  in  favor  of  the  Director  or  the 
respondent  as  to  all  or  any  part  of  the 
adjudication,  without  further  hearing  or 


upon  such  limited  additional  evidence, 
such  as  affidavits,  as  he  may  require,  if 
no  genuine  issue  of  material  fact  exists 
and  a  party  is  entitled  to  judgment  as  a 
matter  of  law.  as  to  all  or  any  part  of  the 
adjudication.  In  addition,  the  Presiding 
Officer,  upon  motion  of  the  respondent, 
may  render  at  any  time  an  Accelerated 
Decision  to  dismiss  an  action  without 
further  hearing  or  upon  such  limited 
additional  evidence  as  he  requires,  on 
the  basis  of  failure  to  establish  a  prima 
facie  case  or  other  grounds  that  show  no 
right  to  relief  on  the  part  of  the  Director. 

(b)  Effect  of  Accelerated  Decision.  (1) 
If  an  Accelerated  Decision  is  rendered 
as  to  all  the  issues  and  claims  in  the 
adjudication,  the  decision  constitutes  an 
Initial  Decision  of  the  Presiding  Officer, 
and  shall  be  filed  with  the  Hearing 
Clerk. 

(2)  If  an  Accelerated  Decision  is 
rendered  on  less  than  all  issues  or 
claims  in  the  adjudication,  the  Presiding 
Officer  shall  determine  what  material 
facts  exist  without  substantial 
controversy  and  what  material  facts 
remain  controverted  in  good  faith.  He 
shall  thereupon  file  an  interlocutory 
order  speci^ng  the  facts  that  appear 
substantially  uncontroverted,  and  the 
issues  and  daims  upon  which  the 
adjudication  will  proceed. 

S  820.35    Ex  parte  Dtscussiona. 

At  no  time  after  a  respondent  has 
requested  an  on-the-record  adjudication 
of  the  assessment  of  a  civil  penalty  shall 
a  DOE  Official,  or  any  person  who  is 
likely  to  advise  a  DOE  Official  in  the 
decision  on  the  case,  discuss  ex  parte 
the  merits  of  the  proceeding  witli  any 
interested  person  outside  DOE,  with  any 
DOE  staff  member  who  performs  a 
prosecutorial  or  investigative  function  In 
such  proceeding  or  a  factually  related 
proceeding,  or  with  any  representative 
of  such  person.  Any  ex  parte 
memorandum  or  other  communication 
addressed  to  a  DOE  Official  during  the 
pendency  of  the  proceeding  and  relating 
to  the  merits  thereof,  by  or  on  behalf  of 
any  party  shall  be  regarded  as  argument 
made  in  the  proceeding  and  shall  be 
served  upon  all  other  parties.  Any  oral 
communication  shall  be  set  forth  in  a 
written  memorandum  and  served  on  all 
other  parties.  The  other  parties  shall  be 
given  an  opportunity  to  reply  to  such 
memorandum  or  communication. 

§620.36    FiUng,  Form,  and  Service  ol 
Document*. 

(a)  Filing  in  an  enforcement 
proceeding.  The  original  and  three 
copies  of  any  document  in  an 
enforcement  proceeding  shall  be  filed 
with  the  Hearing  Clerk  commencing 


with  the  filing  of  a  Preliminary  Notice  of 
Violation. 

(b)  Form  of  documents  in  an 
enforcement  proceeding.  (1)  Except  as 
provided  herein,  or  by  order  of  the  DOE 
Official,  there  are  no  specific 
requirements  as  to  the  form  of 
documents  filed  in  an  Enforcement 
Proceeding. 

(2)  The  first  page  of  every  document 
shall  contain  a  caption  identifying  the 
respondent  and  the  docket  number. 

(3)  The  original  of  any  document 
(other  than  exhibits)  shall  be  signed  by 
the  person  filing  it  or  by  his  counsel  or 
other  representative.  The  signature 
constitutes  a  representation  by  the 
signer  that  he  has  read  the  pleading, 
letter  or  other  document,  that  to  the  best 
of  his  knowledge,  information  and 
beUef,  the  statements  made  therein  are 
true,  and  that  it  is  not  interposed  for 
delay. 

(4)  The  initial  document  filed  by  any 
person  shall  contain  his  name,  address 
and  telephone  number.  Ary  changes  in 
this  information  shall  be  communicated 
prompUy  to  the  Hearing  Clerk  and  all 
participants  to  the  proceeding.  A  person 
who  fails  to  furnish  such  information 
and  any  changes  thereto  shall  be 
deemed  to  have  waived  his  right  to 
notice  and  service  under  this  Part. 

(5)  The  Hearing  Clerk  may  refuse  to 
file  any  document  that  does  not  comply 
with  this  section.  Written  notice  of  such 
refusal,  stating  the  reasons  therefor, 
shall  be  promptly  given  to  the  person  , 
submitting  the  document.  Such  person 
may  amend  and  resubmit  any  document 
refused  for  filing. 

5820.37    Participation  In  a  PAAA 
adludicatkHt. 

(a)  Parties.  In  a  PAAA  adjudication, 
the  Director  and  the  respondent  shall  be 
the  only  parties;  provided  that  the 
Presiding  Officer  may  permit  a  person  to 
intervene  as  a  party  if  the  person 
demonstrates  it  could  be  liable  in  the 
event  a  civil  penalty  is  assessed. 

(b)  Appearances.  Any  party  to  a 
PAAA  adjudication  may  appear  in 
person  or  by  counsel  or  other 
representative.  A  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  conduct  and  ethics 
required  of  practitioners  before  the 
courts  of  the  United  States. 

(c)  Amicus  Curiae.  Persons  not  parties 
to  a  PAAA  adjudication  who  wish  to  file 
briefs  may  so  move.  The  motion  shall 
identify  the  interest  of  the  person  and 
shall  state  the  reasons  why  the 
proposed  amicus  brief  is  desirable.  If  the 
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motion  is  granted,  the  Presiding  Officer 
shall  issue  an  order  setting  the  time  for 
filing  such  brief.  An  amicus  curiae  is 
eligible  to  participate  in  any  briefing 
after  his  motion  is  granted,  and  shall  be 
served  with  all  briefs,  reply  briefs, 
motions,  and  orders  relating  to  issues  to 
be  briefed. 

§S20.M    ConsoOdatton  and  Mvaranc*. 

(a)  Consolidation.  The  Presiding 
Officer  may,  by  motion  or  sua  sponte, 
consolidate  any  or  all  matters  at  issue  in 
two  or  more  PAAA  adjudications  under 
this  part  where  there  exists  common 
parties  or  common  questions  of  fact  or 
law,  consolidation  would  expedite  and 
simplify  consideration  of  the  issues,  and 
consolidation  would  not  adversely 
affect  the  rights  of  parties  engaged  in 
otherwise  separate  adjudications. 

(b)  Severance.  The  Presiding  Officer 
may.  by  motion  or  sua  sponte,  for  good 
cause  shown  order  any  PAAA 
adjudication  severed  with  respect  to  any 
or  all  parties  or  issues. 

§  820.39    Motions. 

(a)  General.  All  motions  in  a  PAAA 
adjudication  except  those  made  orally, 
shall  be  in  writing,  state  the  grounds 
therefore  with  particularity,  set  forth  the 
relief  or  order  sought,  and  be 
accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon. 

(b)  Answer  to  motions.  Except  as 
otherwise  specified  by  a  particular 
provision  of  this  part  or  by  the  Presiding 
Officer,  a  party  shall  have  the  right  to 
file  a  written  answer  to  the  motion  of 
another  party  within  10  days  after  the 
filing  of  such  motion.  The  answer  shall 
be  accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon.  If  no  answer 
is  filed  within  the  designated  period,  the 
party  may  be  deemed  to  have  waived 
any  objection  to  the  granting  of  the 
motion.  The  Presiding  Officer  may  set  a 
shorter  or  longer  time  for  an  answer,  or 
make  such  other  orders  concerning  the 
disposition  of  motions  as  he  deems 
appropriate. 

(c)  Decision.  The  Presiding  Officer 
shall  rule  on  a  motion  as  soon  as 
practicable  after  the  filing  of  the  answer. 
The  decision  of  the  Presiding  Officer  on 
any  motion  shall  not  be  subject  to 
administrative  appeal. 

Subpart  C— Compliance  Orders 

S  820.40    Purpose  and  scope. 

This  subpart  provides  for  the  issuance 
of  Compliance  Orders  to  prevent,  rectify 
or  penalize  violations  of  the  Act.  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirement  and  to  require 


action  consistent  with  the  Act,  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirement. 

$820.41    CompUanc*  ordsr. 

The  Secretary  may  issue  to  any 
person  involved  in  a  DOE  nuclear 
activity  a  Compliance  Order  that: 

(a)  identifies  a  situation  that  violates, 
potentially  violates,  or  otherwise  is 
inconsistent  with  the  Act,  a  Nuclear 
Statute,  or  a  DOE  Nuclear  Safety 
Requirement; 

(b)  mandates  a  remedy  or  other 
action;  and, 

(c)  states  the  reasons  for  the  remedy 
or  other  action. 

§820.42    Final  Order. 

A  Compliance  Order  is  a  Final  Order 
that  constitutes  a  DOE  Nuclear  Safety 
Requirement  that  is  effective 
immediately  unless  the  Order  specifies  a 
different  effective  date. 

S  820.43    Appeal 

Within  fifteen  days  of  the  issuance  of 
a  Compliance  Order,  the  recipient  of  the 
Order  may  request  the  Secretary  to 
rescind  or  modify  the  Order.  A  request 
shall  not  stay  the  effectiveness  of  a 
Compliance  Order  unless  the  Secretary 
issues  an  order  to  that  effect. 

Subpart  D— Interpretations 

§  820.50    Purpose  and  scope. 

This  Subpart  provides  for 
interpretations  of  the  Act,  Nuclear 
Statutes,  and  DOE  Nuclear  Safety 
Requirements.  Any  written  or  oral 
response  to  any  written  or  oral  question 
which  is  not  provided  pursuant  to  this 
Subpart  does  not  constitute  an 
interpretation  and  does  not  provide  any 
basis  for  action  inconsistent  with  the 
Act.  a  Nuclear  Statute,  or  a  DOE 
Nuclear  Safety  Requirement. 

§  820.51    General  Counsel. 

The  General  Counsel  shall  be  the  DOE 
Official  responsible  for  formulating  and 
issuing  any  interpretation  concerning 
the  Act,  a  Nuclear  Statute  or  a  DOE 
Nuclear  Safety  Requirement. 

S  820.52    Procedures. 

The  General  Counsel  may  utilize  any 
procedure  which  he  deems  appropriate 
to  comply  with  his  responsibilities  under 
this  subpart.  All  interpretations  must  be 
filed  with  the  Office  of  the  Hearing 
Clerk  which  shall  maintain  a  docket  for 
interpretations  issued  pursuant  to  this 
subpart. 


Subpart  E— Exemption  Relief 

S  820.60    Purpose  and  scope. 

This  Subpart  provides  for  exemption 
relief  from  provisions  of  the  DOE 
Nuclear  Safety  Requirements. 

§  820.61    SecreUrial  officer. 

The  Secretarial  Officer  who  is 
primarily  responsible  for  the  activity  to 
which  a  Nuclear  Safety  Requirement 
relates  may  grant  an  exemption  from 
that  requirement;  provided  that,  the 
Secretarial  Officer  responsible  for 
environmental  matters  shall  exercise 
this  authority  with  respect  to  the 
provisions  of  10  CFR  parts  834  and  es,"!. 
This  authority  may  not  be  delegated. 

§  820.62    Criteria. 

The  criteria  for  granting  an  exemption 
to  a  Nuclear  Safety  Requirement  are 
determinations  the  exemption: 

(a)  Would  be  consistent  with  the 
purposes  of  the  Act  and  the  DOE 
Nuclear  Safety  Requirements; 

(b)  Would  not  endanger  the  public 
health  and  safety,  the  environment,  or 
facility  workers; 

(c)  Would  be  consistent  with  the  safe 
and  efficient  operation  of  a  DOE  nuclear 
facility;  and 

(d)  Involves  special  circumstances, 
including  the  following: 

(1)  Application  of  the  requirement  in 
the  particular  circimistances  conflicts 
with  other  requirements;  or 

(2)  Application  of  the  requirement  in 
the  particular  circumstances  would  not 
serve  its  underlying  purpose  or  is  not 
necessary  to  achieve  its  underiying 
purpose;  or 

(3)  Compliance  would  result  in  a 
situation  significantly  different  than  that 
contemplated  when  the  requirement  was 
adopted,  or  that  is  significantly  different 
from  that  encountered  by  others 
similariy  situated;  or 

(4)  The  exemption  would  result  in 
benefit  to  the  public  health  and  safety 
that  compensates  for  any  detriment  that 
may  result  from  the  grant  of  the 
exemption;  or 

(5)  There  is  present  any  other  material 
circumstances  not  considered  when  the 
requirement  was  adopted  for  which  it 
would  be  in  the  public  interest  to  grant 
an  exemption . 

§820.63    Procedures.  ,      .. 

The  Secretarial  Officer  may  utilize 
any  procedures  he  deems  appropriate  to 
comply  with  his  responsibilities  under 
this  Part;  provided  that  any  exemption 
decision  must  set  forth  in  writing  the 
reasons  for  granting  or  denying  the 
exemption,  and  if  granted,  the  basis  for 
the  determination  that  the  criteria  in 
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§  820.72  have  been  met  and  the  terms  of 
the  exemption.  All  exemption  decisions 
must  be  filed  with  the  Office  of  the 
Hearing  Clerk  which  shall  maintain  a 
docket  for  exemption  decisions  issued 
pursuant  to  this  subpart. 

Subpart  F— Criminal  Penalties 

§820.70    Scope. 

This  subpart  provides  for  the 
identification  of  criminal  violations  of 
the  Act  or  DOE  Nuclear  Safety 
Requirements  and  the  referral  of  such 
violations  to  the  Department  of  Justice. 

$620.71    Standard. 

If  a  person  subject  to  the  Act  or  the 
DOE  Nuclear  Safety  Requirements  has, 
by  act  or  omission,  violated,  caused  to 
be  violated  attempted  to  violate,  or 
conspired  to  violate  any  section  of  the 
Act  or  any  applicable  Nuclear  Safety 
Requirement,  the  person  shall  be  subject 
to  criminal  sanctions  under  the  Act. 

§  820.72    Referral  to  ttte  Attorney  General. 

If  there  is  reason  to  believe  a  criminal 
violation  of  the  Act  or  the  DOE  Nuclear 
Safety  Requirements  has  occurred,  DOE 
may  refer  the  matter  to  the  Attorney 
General  of  the  United  States  for 
investigation  or  prosecution. 

Subpart  G— Enforcement  of  Technical 
Specifications  and  Operational  Safety 
Requirements 

§  820.80    Purpose  and  scope. 

This  Subpart  sets  forth  the  DOE 
Nuclear  Safety  Requirement  that  a 
person  must  comply  with  technical 
specifications  and  operational  safety 
requirements. 

§  820.81    General  rule. 

(a)  Compliance.  A  person  must 
comply  with  any  technical  specification 
or  operational  safety  requirement  that 
relates  to  an  activity  under  the  Act  in 
which  the  person  is  engaged. 

(b)  Violation.  Non-compliance  with 
paragraph  (a]  of  this  section  shall  be  a 
violation  of  a  DOE  Nuclear  Safety 
Requirement  for  which  a  remedy  may  be 
assessed  pursuant  to  subpart  B  of  this 
part. 

Appendix  to  Part  820 — General 
Statement  of  Enforcement  Policy 

I.  Introduction 

This  policy  statement  sets  forth  the  general 
framework  through  which  the  U.S. 
Department  of  Energy  (DOE)  will  seek  to 
enforce  compliance  with  its  nuclear  safety 
rules,  regulations  and  orders  (hereafter 
collectively  referred  to  as  nuclear  safety 
requirements)  and,  in  particular,  exercise  the 
civil  penally  authority  provided  to  DOE  in  the 
Price-Anderson  Amendments  Act  of  1968.  42 
U.S.C.  2282a  (PAAA).  The  policy  set  forth 


herein  is  applicable  to  violations  of  DOE 
nuclear  safety  requirements  by  DOE 
contractors  who  are  indemnified  under  the 
Price-Anderson  Act,  42  U.S.C.  2210(d).  and 
their  subcontractors  and  suppliers  (hereafter 
collectively  referred  to  as  DOE  nuclear 
entities).  This  policy  statement  is  not  a 
regulation  and  is  intended  only  to  provide 
general  guidance  to  those  persons  subject  to 
DOE'S  nuclear  safety  requirements  as 
specified  in  the  PAAA.  It  is  not  intended  to 
establish  a  "cookbook"  approach  to  the 
initiation  and  resolution  of  situations 
involving  non-compliance  with  DOE  nuclear 
safety  requirements.  Rather,  DOE  intends  to 
consider  the  particular  facts  of  each 
noncompliance  situation  in  determining 
whether  enforcement  sanctions  are 
appropriate  and.  if  so,  the  appropriate 
magnitude  of  those  sanctions.  DOE  may  well 
deviate  from  this  policy  statement  when 
appropriate  in  the  circumstances  of  particular 
cases. 

Both  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq,  and 
the  Atomic  Energy  Act  of  1954,  as  amended. 
42  U.S.C.  2011  et  seq.  require  DOE  to  protect 
the  public  health  and  safety,  as  well  as  the 
safety  of  workers  at  DOE  facilities,  in 
conducting  its  nuclear  activities,  and  grant 
DOE  broad  authority  to  achieve  this  goal. 
Consistent  with  this  responsibility,  DOE  will 
take  prompt  and  vigorous  enforcement  action 
when  dealing  with  DOE  nuclear  entities 
which  do  not  achieve  the  meticulous 
attention  to  detail  and  strict  compliance  with 
nuclear  safety  requirements  which  DOE 
expects.  Each  potential  enforcement  situation 
will  require  the  exercise  of  discretion  in 
determining  its  proper  disposition  after 
consideration  of  this  policy.  In  no  case, 
however,  will  nuclear  entities  which  cannot 
achieve  and  maintain,  in  their  conduct  of 
operations,  an  adequate  level  of  public  and 
worker  protection  be  permitted  to  continue 
their  involvement  in  DOE's  nuclear  activities. 

II.  Purpose 

The  purpose  of  the  DOE  enforcement 
program  is  to  promote  and  protect  the 
radiological  health  and  safety  of  the  public 
and  workers  at  DOE  facilities  by: 

a.  Ensuring  compliance  by  DOE  nuclear 
entities  with  applicable  DOE  nuclear  safety 
requirements. 

b.  Providing  positive  incentives  for  a  DOE 
nuclear  entity's: 

(1)  Timely  self-identification  of  nuclear 
safety  deficiencies, 

(2)  Prompt  and  complete  reporting  of  such 
deficiencies  to  EKDE. 

(3)  Root  cause  analyses  of  nuclear  safety 
deficiencies, 

(4)  Prompt  correction  of  nuclear  safety 
deficiencies  in  a  manner  which  precludes 
recurrence,  and 

(4)  identification  of  modifications  in 
practices  or  facilities  that  can  improve  public 
or  worker  radiological  health  and  safety. 

c.  Deterring  future  violations  of  DOE 
requirements  by  a  DOE  nuclear  entity. 

d.  Encouraging  the  continuous  overall 
improvement  of  operations  at  DOE  nuclear 
facilities. 


IIL  SUtutory  Authority 

Section  17  of  the  PAAA  makes  most  DOE 
contractors  covered  by  the  DOE  Price- 
Anderson  indemnification  system,  and  their 
subcontractors  and  suppliers,  subject  to  civil 
penalties  for  violations  of  applicable  DOE 
nuclear  safety  rules,  regulations  and  orders. 
42  U.S.C.  2282a.  Furthermore,  section  18  of 
the  PAAA  makes  all  employees  of  DOE 
contractors,  and  their  subcontractors  and 
suppliers,  subject  to  criminal  penalties, 
including  monetary  penalties  and 
imprisonment,  for  knowing  and  willful 
violations  of  applicable  DOE  nuclear  safety 
rules,  regulations  and  orders.  42  U.S.C. 
2273(c).  Suspected,  or  alleged,  criminal 
violations  are  referred  to  the  Department  of 
Justice  for  appropriate  action.  42  U.S.C.  2271. 
Therefore.  DOE's  enforcement  policy  will 
apply  only  to  civil  penalties.  However, 
referral  of  a  case  to  the  Department  of  justice 
does  not  preclude  DOE  from  taking  civil 
enforcement  action  in  accordance  with  this 
policy  statement.  Such  actions  will  be 
coordinated  with  the  Department  of  Justice  to 
the  extent  practicable. 

IV.  Responsibilities 

The  Office  of  Nuclear  Safety  has  been 
assigned  by  the  Secretary  of  Energy  the 
responsibility  to  implement  the  enforcement 
authority  provided  the  Department  in  the 
PAAA.  The  Director  of  Enforcement,  Office 
of  Nuclear  Safety,  as  the  principal 
enforcement  officer  of  the  DOE.  has  been 
delegated  the  authority  to  issue  Notices  of 
Violations  and  proposed  civil  penalties. 

V.  Procedural  Framework 

10  CFR  part  820  of  DOE's  regulations  sets 
forth  the  procedures  DOE  will  use  in 
exercising  its  enforcement  authority, 
including  the  issuance  of  Notices  of  Violation 
and  the  resolution  of  contested  enforcement 
actions  in  the  event  a  DOE  nuclear  entity 
opts  to  litigate  contested  issues  before  an 
Administrative  Law  Judge. 

Pursuant  to  10  CFR  820.22,  the  Director  of 
Enforcement  initiates  the  civil  penalty 
process  by  issuing  a  Preliminary  Notice  of 
Violation  and  Proposed  Civil  Penalty 
(PNOV).  The  DOE  nuclear  entity  is  required 
to  respond,  in  writing,  to  the  PNOV,  either  (1) 
admitting  the  violation,  waiving  its  right  to 
contest  the  proposed  civil  penalty  and  paying 
it,  (2)  admitting  the  violation  but  asserting  the 
existence  of  mitigating  circumstances  that 
warrant  either  the  total  or  partial  remission 
of  the  civil  penalty,  or  (3)  denying  that  the 
violation  has  occurred  and  providing  the 
basis  for  its  belief  that  the  PNOV  is  incorrect. 
After  evaluation  of  the  DOE  nuclear  entity's 
response,  the  Director  of  Enforcement  may  (1) 
determine  that  no  violation  has  occurred,  (2) 
that  the  violation  occurred  as  alleged  in  the 
PNOV  but  that  the  proposed  civil  penalty 
should  be  remitted  in  whole  or  in  part,  or  (3) 
that  the  violation  occurred  as  alleged  in  the 
PNOV  and  that  the  proposed  civil  penalty  is 
appropriate  notwithstanding  the  asserted 
mitigating  circumstances.  In  the  latter  two 
instances,  the  Director  of  Enforcement  will 
issue  a  Final  Notice  of  Violation  (FNOV)  or 
an  FNOV  and  Proposed  Civil  Penalty.  An 
opportunity  to  challenge  a  proposed  civil 
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penalty  either  before  an  Adi«ini«lr«tive  Law 
Judge  or  in  a  United  Stales  Diatrict  Court  is 
provided  in  the  PAAA,  42  U.S.C  2282a(c). 
and  10  CFR  part  820  sets  forth  the  procedure* 
associated  with  an  administrative  hearing, 
should  the  contractor  opt  for  that  method  of 
challenging  the  proposed  civil  penalty.  A 
formal  administrative  enforcement 
proceeding  pursuant  to  section  554  of  the 
Administrative  Procedures  Act  is  not 
initiated  until  the  DOE  nuclear  entity  against 
which  a  civil  penalty  has  been  proposed 
requests  an  administrative  hearing  rather 
than  waiving  its  right  to  contest  the  civil 
penalty  and  paying  it.  However,  it  should  be 
emphasized  that  DOE  encourages  the 
voluntary  resolution  of  a  noncompliance 
situation  at  any  time,  either  informally  prior 
to  the  initiation  of  an  administrative 
proceeding  or,  by  consent  order,  afler  a 
formal  proceeding  has  begun. 


VI.  Severity  of  Violationa 

Viola  tions  of  DOE  nuclear  safety 
requirements  have  varying  degrees  of  safety 
significance.  Therefore,  the  relative 
importance  of  each  violation  must  be 
identified  as  the  first  step  in  the  enforcement 
process.  Violations  of  DOE  nuclear  safety 
requirements  are  categorized  in  three  levels 
of  severity  to  identify  their  relative  safety 
significance,  and  Notices  of  Violation  are 
issued  for  noacompliance  which,  when 
appropriate,  propose  civil  penalties 
commensurate  with  the  severity  level  of  the 
violation(s)  involved. 

Severity  Level  1  has  been  assigned  to 
violations  that  are  the  most  significant  and 
Severity  Level  III  violations  are  the  least 
significant.  Severity  Level  1  is  reserved  for 
violations  of  DOE  nuclear  safety 
requirements  which  involve  actual  or  high 
potential  for  adverse  impact  on  the  safety  of 
the  public  or  workers  at  DOE  facilities. 
Severity  Level  11  violations  represent  a 
significant  lack  of  attention  or  carelessness 
toward  responsibilities  of  DOE  nuclear 
entities  for  the  protection  of  public  or  worker 
safety  which  could,  if  uncorrected,  potentially 
lead  to  an  adverse  impact  on  public  or 
worker  safety  at  DOE  facilities.  Severity 
Level  in  violations  are  less  serious  but  are  of 
more  than  minor  concern:  I.e..  if  left 
uncorrected,  they  could  lead  to  a  more 
serious  concern.  In  some  cases,  violations 
may  be  evaluated  in  the  aggregate  and  a 
single  severity  level  assigned  for  a  group  of 
violations. 

Isolated  minor  violations  of  DOE  nuclear 
safety  requirements  will  not  be  the  subject  of 
formal  enforcement  action  through  the 
issuance  of  a  Notice  of  Violation.  However, 
these  minor  violations  will  be  identified  and 
tracked  to  assure  that  appropriate  corrective/ 
remedial  action  is  taken  to  prevent  their 
recurrence.  If  circumstances  demonstrate  that 
a  number  of  related  minor  violations  have 
occurred  in  the  same  time  frame  (e.g.  all 
identified  during  the  same  inspection],  or  that 
related  minor  violations  have  recurred 
despite  prior  notice  to  the  DOE  nuclear  entity 
and  sufficient  opportunity  to  correct  the 
problem,  DOE  may  choose  in  iU  discretion  to 
consider  the  minor  violations  in  the  aggregate 
as  a  more  serions  concern  warranting  a 
Severity  Level  III  designation,  a  Notica  of 
Violation  and  a  possible  civil  penalty. 


The  severity  level  of  a  violation  will  be 
dependent.  In  part,  on  the  degree  of 
culpability  of  the  DOE  nuclear  entity  with 
regani  to  the  violation.  Thus,  inadvertent  or 
ppgliynt  violations  will  be  viewed 
differently  than  those  in  which  there  is  gross 
negligence,  deception  or  wilfulness.  In 
addition  to  the  significance  of  the  underlying 
violation  and  level  of  culpability  involved. 
DOE  will  also  consider  the  position,  training 
and  experience  of  the  person  involved  In  the 
violation.  Thus,  for  example,  a  violation  may 
be  deemed  to  be  more  significant  if  a  senior 
manager  of  an  organiiation  is  involved  rather 
than  a  foreman  or  non-supervisory  employee. 
In  this  regard,  while  management 
involvement,  direct  or  indirect,  in  a  violation 
may  lead  to  an  Increase  in  the  severity  level 
of  a  violation  and  proposed  civil  penalty,  the 
lack  of  such  involvement  will  not  constitute 
grounds  to  reduce  the  severity  level  of  a 
violation  or  mitigate  a  dvil  penalty. 
Allowance  of  mitigation  in  such 
circumstances  could  encourage  lack  of 
management  involvement  in  DOE  nuclear 
entity  activities  and  a  decrease  in  protection 
of  public  and  worker  health  and  safety. 

Other  factors  which  will  be  considered  by 
DOE  in  determining  the  appropriate  severity 
level  of  a  violation  are  the  duration  of  the 
violation,  the  past  performance  of  the  DOE 
nuclear  entity  in  the  particular  activity  area 
involved,  whether  the  DOE  nuclear  entity  had 
prior  notice  of  a  potential  problem,  and 
whether  there  are  multiple  examples  of  the 
violation  in  the  same  time  frame  rather  than 
an  isolated  occurrence.  The  relative  weight 
given  to  each  of  these  factors  in  arriving  at 
the  appropriate  severity  level  will  be 
dependent  on  the  circumstances  of  each  case. 

DOE  expects  contractors  to  provide  full, 
complete,  timely,  and  accurate  information 
and  reports.  Accordingly,  the  severity  level  of 
a  violation  involving  either  (1)  failure  to  make 
a  required  report  or  notification  to  the  DOE 
or  (2)  an  untimely  report  or  notification,  will 
be  based  upon  the  significance  of,  and  the 
circumstances  surrounding,  the  matter  that 
should  have  been  reported.  A  contractor  nvill 
not  normally  be  cited  for  a  failure  to  report  a 
condition  or  event  unless  the  contractor  was 
actually  aware,  or  should  have  been  aware  of 
the  condition  or  event  which  it  failed  to 
report. 


Vn.  Eoforoement  Conferences 

Should  DOE  determine,  after  completion  of 
all  inspection  and  investigation  activities 
associated  with  a  potential  or  alleged 
violation  of  DOE  nuclear  safety  requirements, 
that  (1)  there  is  a  reasonable  basis  to  believe 
that  a  violation  has  actually  occurred,  and  (2) 
the  violation  may  warrant  a  civil  penalty  or 
issuance  of  an  enforcement  order,  DOE  will 
normally  hold  an  enforcement  conference 
with  the  DOE  nuclear  entity  involved  prior  to 
taking  enforcement  action.  DOE  may  also 
elect  to  hold  an  enforcement  conference  for 
potential  violations  which  would  not 
ordinarily  vrarrant  a  civil  penalty  or 
enforcement  order  but  which  could,  if 
repeated,  lead  to  such  action.  The  purpose  of 
the  enforcement  confereiK*  is  to  (1)  assure 
the  accuracy  of  the  facts  npon  which  the 
preliminary  determination  to  consider 
enforcement  action  is  based,  (2)  discus*  the 


potential  or  alleged  violations,  their 
significance  and  causes,  and  the  nature  of 
and  schedule  for  the  DOE  nuclear  entity's 
corrective  actions.  (3)  determine  whether 
there  are  any  aggravating  or  mitigating 
circumstances,  and  (4)  obtain  other 
information  which  will  help  determine  the 
appropriate  enforcement  action. 

DOE  nuclear  entitie*  will  be  informed  prior 
to  a  meeting  when  that  meeting  is  considered 
to  be  an  enforcement  conference.  Such 
conferences  are  informal  mechanisms  for 
candid  discussions  regarding  potential  or 
alleged  violations  and  will  not  nonnally  be 
open  to  the  pubbc.  In  circumstances  for 
which  immediate  enforcement  action  is 
necessary  in  the  interest  of  public  or  worker 
health  and  safety,  such  action  will  be  taken 
prior  to  the  enforcement  conference,  which 
may  still  be  held  after  the  necessary  DOE 
action  has  been  taken. 

Vin.  EnforoBinent  Actions 

This  section  describes  the  enforcement 
sanctions  available  to  DOE  and  specifies  the 
conditions  under  which  each  may  be  used. 
The  basic  sanctions  are  Notices  of  Violation 
and  civil  penalties.  In  determining  whether  to 
impose  enforcement  sanctions,  DOE  will 
consider  enforcement  actions  taken  by  other 
Federal  or  State  regulatory  bodies  having 
concurrent  jurisdiction,  e.g.  instances  which 
involve  NRG  licensed  entities  which  are  also 
DOE  nuclear  entities,  and  in  which  the  NRG 
exercises  its  own  enforcement  authority. 

The  nature  and  extent  of  the  enforcement 
action  is  intended  to  reflect  the  seriousness 
of  the  violation  involved.  For  the  vast 
majority  of  violations  for  which  DOE  assigns 
severity  levels  as  described  previously,  a 
Notice  of  Violation  will  be  issued,  requiring  a 
formal  response  from  the  recipient  describing 
the  nature  of  and  schedule  for  corrective 
actions  it  intends  to  take  regarding  the 
violation.  AdminisU-ative  actions,  such  as 
determination  of  award  fees  where  DOE 
contracts  provide  for  such  determinations, 
will  be  considered  separately  from  any  civil 
penalties  that  may  be  imposed  under  this 
Enforcement  Policy.  Likewise,  imposition  of  a 
civil  penalty  will  be  based  on  the 
circumstances  of  each  case,  unaffected  by 
any  award  fee  determination. 

A.  Notice  of  Violation 

A  Notice  of  Violation  (either  a  Preliminary 
or  Final  Notice)  is  a  document  setting  forth 
the  conclusion  of  the  DOE  Office  of  Nuclear 
Safety  that  one  or  more  violations  of  DOE 
nuclear  safety  requirements  has  occurred. 
Such  a  notice  normally  requires  the  recipient 
to  provide  a  written  response  which  may  take 
one  of  several  positions  described  in  Section 
V  of  this  policy  statement.  In  the  event  that 
the  recipient  concedes  the  occurrence  of  the 
violation,  it  is  required  to  describe  (1) 
corrective  steps  which  have  been  taken  and 
the  results  achieved;  (2)  remedial  actions 
which  will  be  taken  to  prevent  recurrence; 
and  (3)  the  date  by  which  full  compliance  will 
be  achieved. 

DOE  will  use  the  Notice  of  Violation  as  the 
standard  method  for  fonnahzing  the 
existence  of  a  violation  and.  in  appropriate 
cases  as  described  in  section  Vl.a  the  notice 
of  violation  will  be  issued  in  conjunction  with 
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potential  or  alleged  violations,  their 
signiricance  and  causes,  and  the  nature  of 
and  schedule  for  the  DOE  miclear  entity's 
corrective  actions.  (3)  determine  whether 
there  are  any  aggravating  or  mitigating 
circumstances,  and  (4)  obtain  other 
information  which  will  help  determine  the 
appropriate  enforcement  action. 

DOE  nuclear  entities  will  be  informed  prior 
to  a  meeting  when  that  meeting  is  considered 
to  be  an  enforcement  conference.  Such 
conferences  are  informal  mechanisms  for 
candid  discussions  regarding  potential  or 
alleged  violations  and  will  not  normally  be 
open  to  the  public.  In  circumstances  for 
which  immediate  enforcement  action  is 
necessary  in  the  interest  of  public  or  worker 
health  and  safety,  such  action  will  be  taken 
prior  to  the  enforcement  conference,  which 
may  still  be  held  after  the  necessary  DOE 
action  has  been  taken. 

Vin.  EnfotOMDent  Actions 

This  section  describes  the  enforcement 
sanctions  available  to  DOE  and  specifies  the 
conditions  under  which  each  may  be  used. 
The  basic  sanctions  are  Notices  of  Violation 
and  civil  penalties,  bi  determining  whether  to 
impose  enforcement  sanctions,  DOE  will 
consider  enforcement  actions  taken  by  other 
Federal  or  State  regulatory  bodies  having 
concurrent  jurisdiction,  e.g.  instances  which 
involve  NRC  licensed  entities  which  are  also 
DOE  nuclear  entities,  and  in  which  the  NRC 
exercises  its  own  enforcement  authority. 

The  nature  and  extent  of  the  enforcement 
action  is  intended  to  reflect  the  seriousness 
of  the  violation  involved.  For  the  vast 
majority  of  violations  for  which  DOE  assigns 
severity  levels  as  described  previously,  a 
Notice  of  Violation  will  be  issued,  requiring  a 
formal  response  from  the  recipient  descnbing 
the  nature  of  and  schedule  for  corrective 
actions  it  intends  to  take  regarding  the 
violation.  Administrative  actions,  such  as 
determination  of  award  fees  where  DOE 
contracts  provide  for  such  determinations, 
will  be  considered  separately  from  any  civil 
penalties  that  may  be  imposed  under  this 
Enforcement  Policy.  Ukewise,  imposition  of  a 
civil  penalty  will  be  based  on  the 
circumstances  of  each  case,  unaffected  by 
any  award  fee  determination. 

A.  Notice  of  Violation 

A  Notice  of  Violation  (either  a  Preliminary 
or  Final  Notice)  is  a  document  setting  forth 
the  conclusion  of  the  DOE  Office  of  Nuclear 
Safety  that  one  or  more  violations  of  DOE 
nuclear  safety  requirements  has  occurred. 
Such  a  notice  normally  requires  the  recipient 
to  provide  a  written  response  which  may  take 
one  of  several  positions  described  in  Section 
V  of  this  policy  statement.  In  the  event  that 
the  recipient  concedes  the  occurrence  of  the 
violation,  it  is  required  to  describe  (1) 
corrective  steps  which  have  been  taken  and 
the  results  achieved  (2)  remedial  actions 
which  will  be  taken  to  prevent  recurrence: 
and  (3)  the  date  by  which  full  compliance  will 
be  achieved. 

DOE  will  use  the  Notice  of  Violation  as  the 
standard  method  for  formalizing  the 
existence  of  a  violation  and.  in  appropriate 
cases  as  described  in  section  Vl.a  the  notice 
of  violation  will  be  issued  in  conjariction  with 


the  proposed  imposition  of  a  civil  penalty.  In 
certain  limited  instances,  as  described  in 
section  VI.D,  DOE  may  refrain  from  the 
issuance  of  an  otherwise  appropriate  Notice 
of  Violation.  However,  a  Notice  of  Violation 
will  virtually  always  be  issued  (1)  for  willful 
violations,  (2)  if  past  corrective  actions  for 
similar  violations  have  not  been  sufficient  to 
prevent  recurrence,  and  there  are  no  other 
mitigating  circumstances  or  (3)  if  the 
circumstances  otherwise  warrant  increasing 
Severity  Level  III  violations  to  a  higher 
severity  level. 

DOE  nuclear  entities  are  not  ordinarily 
cited  for  violations  resulting  from  matters  not 
within  their  control,  such  as  equipment 
failures  that  were  not  avoidable  by 
reasonable  quality  assurance  measures, 
proper  maintenance,  or  management  controls. 
With  regard  to  the  issue  of  funding,  however. 
DOE  does  not  consider  an  asserted  lack  of 
funding  to  be  a  justification  for 
noncompliance  with  DOE  nuclear  safety 
requirements.  Should  a  contractor  believe 
that  a  shortage  of  funding  precludes  it  from 
achieving  compliance  with  one  or  more  DOE 
nuclear  safety  requirements,  it  must  pursue 
one  of  two  alternative  courses  of  action.  First. 
it  may  request,  in  writing,  an  exemption  from 
the  rcquirementfs)  in  question  from  the 
appropriate  Program  Secretarial  Officer 
(PSO),  explicitly  addressing  the  criteria  for 
exemptions  set  forth  in  10  CFR  820.62.  A 
justification  for  continued  operation  for  the 
period  during  which  the  exception  request  is 
being  considered  should  also  be  submitted.  In 
such  a  case,  the  PSO  must  grant  or  deny  the 
request  in  writing,  explaining  the  rationale 
for  his  or  her  decision.  Second,  if  the  criteria 
for  approval  of  an  exception  cannot  be 
demonstrated,  the  contractor,  in  conjunction 
with  the  PSO.  must  take  appropriate  steps  to 
modify,  curtail,  suspend  or  cease  the 
activities  which  cannot  be  conducted  in 
compliance  with  the  DOE  nuclear  safety 
requirement(s)  in  question. 

DOE  expects  the  contractors  which  operate 
its  facilities  to  have  the  proper  management 
and  supervisory  systems  in  place  to  assure 
that  all  activities  at  DOE  facilities,  regardless 
of  who  performs  them,  are  carried  out  in 
compliance  with  all  DOE  nuclear  safety 
requirements.  Therefore,  contractors  are 
normally  held  responsible  for  the  acts  of  their 
employees  and  subcontractor  employees  in 
the  conduct  of  activities  at  DOE  facilities. 
Accordingly,  this  policy  should  not  be 
construed  to  excuse  personnel  errors. 

Finally,  certain  contractors  are  explicitly 
exempted  fronj  the  imposition  of  civil 
penalties  pursuant  to  the  provisions  of  the 
PAAA.  42  U.S.C.  2282a(d),  for  activities 
conducted  at  specified  facilities.  In  addition, 
in  fairness  to  non-profit  educational 
institutions,  the  Department  has  determined 
that  they  should  be  likewise  exempted,  10 
CFR  S20.20.  However,  compliance  with  DOE 
nuclear  safety  requirements  is  no  less 
important  for  these  facilities  than  for  other 
facilities  in  the  DOE  complex  which  work 
with,  store  or  dispose  of  radioactive 
materials.  Indeed,  the  exempted  contractors 
conduct  some  of  the  most  important  nuclear- 
related  research  and  development  activities 
performed  for  the  Department.  Therefore,  in 
order  to  serve  the  purposes  of  this 


enforcement  policy  and  to  emphasize  the 
importance  the  Department  places  on 
compliance  with  all  of  its  nuclear  safety 
requirements.  E>OE  intends  to  issue  Notices 
of  Violation  to  the  exempted  contractors  and 
non-profit  educational  institutions  when 
appropriate  under  this  policy  statement, 
notwithstanding  the  statutory  and  regulatory 
exemptions  from  the  imposition  of  civil 
penalties. 

B.  Civil  Penalty 

A  civil  penalty  is  a  monetary  penalty  that 
may  be  imposed  for  violations  of  applicable 
DOE  nuclear  safety  requirements.  Civil 
penalties  are  designed  to  emphasize  the  need 
for  lasting  remedial  action,  deter  future 
violations,  and  underscore  the  importance  of 
DOE  nuclear  entity  self-identification, 
reporting  and  correction  of  violations  of 
nuclear  safety  requirements. 

Absent  mitigating  circumstances  as 
described  below,  or  circumstances  otherwise 
warranting  the  exercise  of  enforcement 
discretion  by  DOE  as  described  in  section 
VII.D,  civil  penalties  will  be  proposed  for 
Severity  Level  I  and  II  violations.  Civil 
penalties  will  be  proposed  for  Severity  Level 
III  violations  which  are  similar  to  previous 
violations  for  which  the  contractor  did  not 
take  effective  corrective  action.  "Similar" 
violations  are  those  which  could  reasonably 
have  been  expected  to  have  been  prevented 
by  corrective  action  for  the  previous 
violation.  DOE  normally  considers  civil 
penalties  only  for  similar  Severity  Level  III 
violations  that  occur  after  the  date  of  the  last 
Tiger  Team  Inspection,  integrated 
performance  assessment  or  within  two  years, 
whichever  period  is  greater. 

DOE  will  impose  different  base  level  civil 
penalties,  considering  (1)  the  severity  level  of 
the  violation(s),  and  (2)  a  categorization  of 
DOE  facilities  operated  by  Price-Anderson 
indemnified  contractors.  Tables  LA  and  IB 
show  the  base  civil  penalties  for  the  various 
categories  of  facilities.  However,  as 
described  above  in  section  IV.  the  imposition 
of  civil  penalties  generally  takes  into  account 
the  gravity,  circumstances,  and  extent  of  the 
violation  or  violations  and.  with  respect  to 
the  violator,  any  history  of  prior  similar 
violations  and  the  degree  of  culpability. 

Regarding  the  factor  of  ability  of  DOE 
nuclear  entities  to  pay  the  civil  penalties,  it  is 
not  DOE's  intention  that  the  economic  impact 
of  a  civil  penalty  be  such  that  it  puts  a  DOE 
nuclear  entity  out  of  business.  Contract 
termination,  rather  than  civil  penalties,  is 
used  when  the  intent  is  to  terminate  these 
activities.  The  deterrent  effect  of  civil 
penalties  is  best  served  when  the  amount  of 
such  penalties  takes  this  factor  into  account. 

DOE  will  review  each  case  involving  a 
proposed  civil  penalty  on  its  own  merits  and 
adjust  the  base  civil  penalty  values  upward 
or  downward  appropriately.  As  indicated 
above.  Tables  lA  and  IB  identify  the  base 
civil  penalty  values  for  different  severity 
levels,  and  different  categories  of  facilities. 
After  considering  all  relevant  circumstances, 
civil  penalties  may  be  escalated  or  mitigated 
based  upon  the  adjustment  factors  described 
below  in  section  VII.C  In  no  instance  will  a 
civil  penalty  for  any  one  violation  exceed 
SlOO.tXX)  per  day.  However,  it  should  be 


emphasized  that  if  the  DOE  nuclear  entity  is 
or  should  have  been  aware  of  a  violation  and 
has  not  reported  it  to  DOE  and  taken 
corrective  action  despite  an  opportunity  to  do 
so,  each  day  the  condition  existed  may  be 
considered  as  a  separate  violation  and.  as 
such,  subject  to  a  separate  civil  penalty. 
Furiher.  as  described  above  in  section  IV.D, 
the  duration  of  a  violation  will  be  taken  into 
account  in  determining  the  appropriate 
severity  level  of  the  base  civil  penalty. 

Table  1  A— Base  Civil  Penalties 


Facility  categories 

Baseciva 
P«ia«y' 

Categofy  A  Reactors,  (>20  MWTh) 

$100,000 

Transuranic  material  production,  proc- 

essing, reprocessing,  handhng,  stor- 

age,  or   waste   disposal   facilities; 

device  assembly  facilities 

75000 

Non-transuramc   matenal   production. 

processing,  reprocessing,  ^^andling. 

storage  or  waste  disposal  facrtines .... 

60.000 

Category  B  reactors  (<20  MWTti). 

irxjloding  critical  facilities  » _ 

10.000 

All  other  nudew  facilities,  including 

ttiose   witfi    inventories   consisting 

solely  of  sealed  sources 

10.000 

■  Potential  t>ase  avil  penalties  set  fortti  in  this 
table  are.  pursuant  to  the  PAAA.  per  day  for  each 
violation. 

'  Critical  Facilities  are  experimental  facthties  used 
to  measure  neutron  multiplication  characteristics  (at 
essentially  zero  power)  ol  assemt>lies  of  fuel,  moder- 
ator and  other  materials 

Table  iB— Severity  Level  Base  Civil 
Penalties 


Seventy  level 

Bat*  civil 

penalty 

amount 

(Percentage 

o>  amount  m 

Table  1A) 

!!i::ii:::::::::::::::::::::::::::z:::::::: 

100 
80 
20 

C.  Adjustment  Factors 

DOE's  enforcement  program  is  not  an  end 
in  itself,  but  a  means  to  achieve  compliance 
with  DOE  nuclear  safety  requirements,  and 
civil  penalties  are  not  collected  to  swell  the 
coffers  of  the  United  States  Treasury,  but  to 
emphasize  the  importance  of  compliance  and 
to  deter  future  violations.  The  single  most 
important  goal  of  the  DOE  enforcement 
program  is  to  encourage  (1)  early 
identification  and  reporting  of  nuclear  safety 
deficiencies  and  violations  of  DOE  nuclear 
safety  requirements  by  the  DOE  nuclear 
entities  themselves  rather  than  by  DOE.  and 
(2)  the  prompt  correction  of  any  deficiencies 
and  violations  so  identified.  DOE  believes 
that  DOE  nuclear  entities  are  in  the  best 
position  to  identify  and  promptly  correct 
noncompliance  with  DOE  nuclear  safety 
requirements.  DOE  expects  that  these  entities 
should  have  in  place  internal  compliance 
programs  which  will  ensure  the  detection, 
reporting  and  prompt  correction  of  nuclear 
safety-related  problems  that  may  constitute. 
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or  lead  to,  violations  of  DOE  nuclear  safety 
requirements  before,  rather  than  after.  DOE 
has  identified  such  violations.  Thus,  DOE 
nuclear  entities  will  almost  always  be  aware 
of  nuclear  safely  problenu  before  they  are 
discovered  by  DOE.  Obviously,  public  and 
worker  health  and  safety  is  enhanced  if 
deficiencies  are  discovered  (and  promptly 
corrected)  by  the  DOE  nuclear  entity,  rather 
than  by  DOE,  which  may  not  otherwise 
become  aware  of  a  deficiency  until  later  on, 
during  the  course  of  an  inspection, 
performance  assessment,  or  following  an 
incident  at  the  facility.  Early  identification  of 
nuclear  safety-related  prcblems  by  DOE 
nuclear  mtities  has  the  added  benefit  of 
allowing  information  which  could  prevent 
such  problems  at  other  facilities  in  the  DOE 
complex  to  be  shared  with  all  appropriate 
DOE  nuclear  entities. 

Pursuant  to  this  enforcement  philosophy. 
DOE  will  provide  substantial  incentive  for 
the  early  self-identification,  reporting  and 
prompt  correction  of  problems  which 
constitute,  or  could  lead  to,  violations  of  DOE 
nuclear  safety  requirements.  Thus, 
application  of  the  adjustment  factors  set  forth 
below  may  result  in  no  civil  penalty  being 
assessed  for  violations  that  are  identified, 
reported,  and  promptly  and  effectively 
corrected  by  the  DOE  nuclear  entity. 

On  the  other  hand,  ineffective  programs  for 
problem  identification  and  correction  are 
unacceptable.  Thus,  for  example,  where  a 
contractor  fails  to  disclose  and  promptly 
correct  violations  of  which  it  was  aware  or 
should  have  been  aware,  substantial  civil 
penalties  are  warranted  and  may  be  sought, 
including  the  assessment  of  civil  penalties  for 
continuing  violations  on  a  per  day  basis. 

Further,  in  cases  involving  willfulness, 
flagrant  DOE-identified  violations,  repeated 
poor  performance  in  an  area  of  concern,  or 
serious  breakdown  in  management  controls, 
DOE  intends  to  apply  its  full  statutory 
enforcement  authority  where  such  action  is 
warranted. 

1.  Identification  and  Reporting 

Reduction  of  up  to  50%  of  the  base  civil 
penalty  shown  in  Tables  lA  and  IB  may  be 
given  when  a  DOE  nuclear  entity  identifies 
the  violation  and  promptly  reports  the 
violation  to  the  DOE.  In  weighing  this  factor, 
consideration  will  be  given  to.  among  other 
things,  the  opportunity  available  to  discover 
the  violation,  the  ease  of  discovery  and  the 
promptness  and  completeness  of  any 
required  report  No  consideration  will  be 
given  to  a  reduction  in  penalty  if  the  DOE 
nuclear  entity  does  not  take  prompt  action  to 
report  the  problem  to  DOE  upon  discovery,  or 
if  the  immediate  actions  necessary  to  restore 
compliance  with  DOE  nuclear  safety 
requirements  or  place  the  facility  or 
operation  in  a  safe  configuration  are  not 
taken. 

2.  Corrective  Action  to  Prevent  Recurrence 

The  promptness  (or  lack  thereof)  and 
extent  to  which  the  DOE  nuclear  entity  takes 
corrective  action,  including  actions  to  identify 
root  cause  and  prevent  recurrence,  may  result 
in  up  to  a  50%  increase  or  decrease  in  the 
base  civil  penalty  shown  in  Tables  lA  and 
IB.  For  example,  very  extensive  corrective 
action  may  result  in  reducing  the  proposed 


civil  penalty  as  much  as  50%  of  the  base 
value  shown  in  Table  1.  On  the  other  hand, 
the  civil  penalty  may  be  increased  as  much 
as  50%  of  the  base  value  if  initiation  or 
corrective  action  is  not  prompt  or  if  the 
corrective  action  is  only  minimally 
acceptable.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  appropriateness,  timeliness  and 
degree  of  initiative  associated  with  the 
corrective  action.  The  comprehensiveness  of 
the  corrective  action  will  also  be  considered, 
taking  into  account  factors  such  as  whether 
the  action  is  focused  narrowly  to  the  specific 
violation  or  broadly  to  the  general  area  of 
concern. 
3.  DOE'S  Contribution  to  a  Violation 

There  may  be  circumstances  in  which  a 
violation  of  a  DOE  nuclear  safety 
requirement  results,  in  part  or  entirely,  from  a 
direction  given  by  DOE  personnel  to  a  DOE 
nuclear  entity  to  either  take,  or  forbear  from 
taking  an  action  at  a  DOE  facility.  In  such 
cases,  DOE  may  refrain  from  issuing  an  NOV, 
and  may  mitigate,  either  partially  or  entirely, 
any  proposed  civil  penalty,  provided  that  the 
direction  upon  which  the  DOE  nuclear  entity 
relied  is  documented  in  writing, 
contemporaneously  with  the  direction.  It 
should  be  emphasized,  however,  that 
pursuant  to  10  CFR  820.80  et  seq.,  no 
interpretation  of  a  DOE  nuclear  safety 
requirement  is  binding  upon  DOE  unless 
issued  in  writing  by  the  General  Counsel. 
Further,  as  discussed  in  Section  VII(A)  of  this 
policy  statement,  lack  of  funding  will  not  be 
considered  as  a  mitigating  factor  in 
enforcement  actions. 

D.  Exercise  of  Discretion 

Because  DOE  wants  to  encourage  and 
support  DOE  nuclear  entity  initiative  for 
prompt  self-identification,  reporting  and 
correction  of  problems.  DOE  may  exercise 
discretion  as  foUows: 

1.  In  accordance  with  the  discussion  in 
Section  C  above.  DOE  may  refrain  from 
issuing  a  civil  penalty  for  a  violation  which 
meets  all  of  the  following  criteria: 

a.  The  violation  is  promptly  identified  and 
reported  to  DOE  before  DOE  learns  of  it. 

b.  The  violation  is  not  willful  or  a  violation 
that  could  reasonably  be  expected  to  have 
been  prevented  by  the  DOE  nuclear  entity's 
corrective  action  for  a  previous  violation. 

c.  The  DOE  nuclear  entity,  upon  discovery 
of  the  violation,  has  taken  or  begun  to  take 
prompt  and  appropriate  action  to  correct  the 
violation. 

d.  The  DOE  nuclear  entity  has  taken,  or  has 
agreed  to  take,  remedial  action  satisfactory 
to  DOE  to  preclude  recurrence  of  the 
violation  and  the  underlying  conditions 
which  caused  it. 

2.  DOE  may  refrain  from  proposing  a  civil 
penalty  for  a  violation  involving  a  past 
problem,  such  as  in  engineering  design  or 
installation,  that  meets  all  of  the  following 
criteria: 

a.  It  was  identified  by  a  DOE  nuclear  entity 
as  a  result  of  a  formal  effort  such  as  a  Safety 
System  Functional  Inspection.  Design 
Reoonstitution  program,  or  other  program 
that  has  a  defined  scope  and  timetable  which 
is  being  aggressively  implemented  and 
reported; 


b.  Comprehensive  corrective  action  has 
been  taken  or  is  well  underway  within  a 
reasonable  time  following  identification:  and 

c.  It  was  not  likely  to  be  identified  by 
routine  contractor  efforts  such  as  normal 
surveillance  or  quality  assurance  activities. 

DOE  will  not  issue  a  Notice  of  Violation  for 
cases  in  which  the  violation  discovered  by 
the  DOE  nuclear  entity  cannot  reasonably  be 
linked  to  the  conduct  of  that  entity  in  the 
design,  construction  or  operation  of  the  DOE 
facility  involved,  provided  that  prompt  and 
appropriate  action  is  taken  by  the  DOE 
nuclear  entity  upon  identification  of  the  past 
violation  to  report  to  DOE  and  remedy  the 
problem. 

3.  DOE  may  refrain  from  issuing  a  Notice  of 
Violation  for  an  item  of  noncompliance  that 
meets  all  of  the  following  criteria: 

a.  It  was  promptly  identified  by  the  DOE 
nuclear  entity; 

b.  It  is  normally  classified  at  a  Severity 
Uvel  Ul; 

c.  It  was  promptly  reported  to  DOE; 

d.  Prompt  and  appropriate  corrective  action 
will  be  taken,  including  measures  to  prevent 
recurrence;  and 

e.  It  was  not  a  willful  violation  or  a 
violation  that  could  reasonably  be  expected 
to  have  been  prevented  by  the  DOE  nuclear 
entity's  corrective  action  for  a  previous 
violation. 

4.  DOE  may  refrain  from  issuing  a  Notice  of 
Violation  for  an  item  of  noncompliance  that 
meets  all  of  the  following  criteria: 

a.  It  was  an  isolated  Severity  Level  III 
violation  identified  during  a  Tiger  Team 
inspection  conducted  by  the  Office  of 
Environment  Safety  and  Health,  or  during  an 
inspection  or  integrated  performance 
assessment  conducted  by  the  Office  of 
Nuclear  Safety. 

b.  The  contractor  has  initiated  or 
completed  appropriate  corrective  action 
before  the  termination  of  the  onsite 
inspection  or  integrated  performance 
assessment. 

c  The  violation  is  not  willful  or  one  which 
could  reasonably  be  expected  to  have  been 
prevented  by  the  DOE  nuclear  entity's 
corrective  action  for  a  previous  violation. 

In  these  situations,  a  formal  response  from 
the  contractor  is  not  required  and  the 
inspection  or  integrated  performance 
assessment  report  serves  to  document  the 
violation  and  the  corrective  action. 

5.  If  DOE  initiates  an  enforcement  action 
for  a  violation  at  a  Severity  Level  II  or  lU 
and,  as  part  of  the  corrective  action  for  that 
violation,  the  DOE  nuclear  entity  identifies 
other  examples  of  the  violation  with  the  same 
root  cause,  IX)E  may  refrain  from  initiating 
an  additional  enforcement  action.  In 
determining  whether  to  exercise  this 
discretion,  DOE  will  consider  whether  the 
DOE  nuclear  entity  acted  reasonably  and  in  a 
timely  manner  appropriate  to  the  safety 
significance  of  the  initial  violation,  the 
comprehensiveness  of  the  corrective  action, 
whether  the  matter  was  reported,  and 
whether  the  additional  violation(s) 
substantially  change  the  safety  significance 
or  character  of  the  concern  arising  out  of  the 
initial  violation. 
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b.  Comprehensive  corrective  action  has 
been  taken  or  is  well  underway  within  a 
reasonable  time  following  identification:  and 

c.  It  was  not  likely  to  be  identified  by 
routine  contractor  efforts  such  as  normal 
surveillance  or  quality  assurance  activities. 

DOE  will  not  issue  a  Notice  of  Violation  for 
cases  in  which  the  violation  discovered  by 
the  DOE  nuclear  entity  cannot  reasonably  be 
linked  to  the  conduct  of  that  entity  in  the 
design,  construction  or  operation  of  the  DOE 
facility  involved,  provided  that  prompt  and 
appropriate  action  is  taken  by  the  DOE 
nuclear  entity  upon  identification  of  the  past 
violation  to  report  to  DOE  and  remedy  the 
problem. 

3.  DOE  may  refrain  from  issuing  a  Notice  of 
Violation  for  an  item  of  noncompliance  that 
meets  all  of  the  following  criteria: 

a.  It  was  promptly  identified  by  the  DOE 
nuclear  entity; 

b.  It  is  normally  classified  at  a  Severity 
Uvel  UI; 

c.  It  was  promptly  reported  to  DOE: 

d.  Prompt  and  appropriate  corrective  action 
will  be  taken,  including  measures  to  prevent 
recurrence;  and 

e.  It  was  not  a  willful  violation  or  a 
violation  that  could  reasonably  be  expected 
to  have  been  prevented  by  the  DOE  nuclear 
entity's  corrective  action  for  a  previous 
violation. 

4.  DOE  may  refrain  from  issuing  a  Notice  of 
Violation  for  an  item  of  noncompliance  that 
meets  all  of  the  following  criteria: 

a.  It  was  an  isolated  Severity  Level  III 
violation  identified  during  a  Tiger  Team 
inspection  conducted  by  the  Office  of 
Environment  Safety  and  Health,  or  during  an 
inspection  or  integrated  performance 
assessment  conducted  by  the  Office  of 
Nuclear  Safety. 

b.  The  contractor  has  initiated  or 
completed  appropriate  corrective  action 
before  the  termination  of  the  onsite 
inspection  or  integrated  performance 
assessment. 

c.  The  violation  i*  not  willful  or  one  which 
could  reasonably  be  expected  to  have  been 
prevented  by  the  DOE  nuclear  entity's 
corrective  action  for  a  previous  violation. 

In  these  situations,  a  formal  response  from 
the  contractor  is  not  required  and  the 
inspection  or  integrated  performance 
assessment  report  serves  to  document  the 
violation  and  the  corrective  action. 

5.  If  DOE  initiates  an  enforcement  action 
for  a  violation  at  a  Severity  Level  II  or  lU 
and,  as  part  of  the  corrective  action  for  that 
violation,  the  DOE  nuclear  entity  identifies 
other  examples  of  the  violation  with  the  same 
root  cause,  DOE  may  refrain  from  initiating 
an  additional  enforcement  action.  In 
determining  whether  to  exercise  this 
discretion,  DOE  will  consider  whether  the 
DOE  nuclear  entity  acted  reasonably  and  in  a 
timely  manner  appropriate  to  the  safety 
significance  of  the  initial  violation,  the 
comprehensiveness  of  the  corrective  action, 
whether  the  matter  was  reported,  and 
whether  the  additional  violation(8) 
substantially  change  the  safety  significance 
or  character  of  the  concern  arising  out  of  the 
initial  violation. 


It  should  be  emphasized  that  the  preceding 
paragraphs  are  solely  intended  to  be 
examples  indicating  when  enforcement 
discretion  may  be  exercised  to  forego  the 
issuance  of  a  civil  penalty  or,  in  some  cases, 
the  initiation  of  any  enforcement  action  at  all. 
However,  notwithstanding  these  examples,  a 
civil  penalty  may  be  proposed  or  Notice  of 
Violation  issued  when,  in  DOE's  judgment, 
such  action  is  warranted  on  the  basis  of  the 
circumstances  of  an  individual  case. 

IX.  Procurement  of  Products  or  Services  and 
the  Reporting  of  Defects 

DOEs  enforcement  policy  is  also 
applicable  to  subcontractors  and  suppliers  to 
DOE  Price-Ar,      ^on  indemnified 
contractors.  Through  procurement  contracts 
with  these  DOE  contractors,  subcontractors 
and  suppliers  are  generally  required  to  have 
quality  assurance  programs  that  meet 
applicable  DOE  nuclear  safety  requirements. 
Suppliers  of  products  or  services  provided  in 
support  of  or  for  use  in  DOE  facilities 
operated  by  Price  Anderson-indemnified 
contractors  are  subject  to  certain 
requirements  designed  to  ensure  the  high 
quality  of  the  products  or  services  supplied  to 
DOE  facilities  that  could,  if  deficient, 
adversely  affect  public  or  worker  safety.  In 
particular,  10  CFR  830.122  requires  that  DOE 
be  notified  whenever  a  DOE  nuclear  entity 
obtains  information  reasonably  indicating 
that  a  DOE  facility  (including  its  structures, 
systems  and  components)  which  conducts 
activities  subject  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954.  as  amended  or 
DOE  nuclear  safety  requirements  either  (1) 
fails  to  comply  with  any  provision  of  the 
Atomic  Energy  Act  or  any  applicable  DOE 
nuclear  safety  requirement  or  (2)  contains  a 
defect  or  has  been  supplied  with  a  product  or 
service  which  could  create  or  result  in  a 
.  substantial  safety  hazard. 

DOE  will  conduct  audits  and  inspections  of 
its  contractors  to  (1)  determine  whether  they 
are  ensuring  that  subcontractors  and 
suppliers  are  meeting  their  contractual 
obligations  with  regard  to  quality  of  products 
or  services  that  could  have  an  adverse  effect 
on  public  or  worker  radiological  safety,  and 
(2)  ensure  that  DOE  contractors  have  in  place 
adequate  programs  to  determine  whether 
products  or  services  supplied  to  them  for 
DOE  facilitie*  meet  applicable  DOE 
requirements  and  that  substandard  products 
or  services  are  not  used  by  Price  Anderson- 
indemnified  contractors  at  the  facilities  they 
operate  for  DOE.  As  part  of  the  effort  of 
ensuring  that  contractual  and  regulatory 
requirements  are  met,  DOE  may  also  audit  or 
inspect  subcontractors  and  suppliers.  These 
inspections  could  include  examination  of  the 
quality  assurance  programs  and  their 
implementation  by  the  subcontractors  and 
suppliers  through  examination  of  product 
quality. 

When  audits  or  inspections  determine  that 
subcontractors  or  suppliers  have  failed  to 
comply  with  applicable  DOE  nuclear  safety 


requirements  or  to  fulfill  contractual 
commitments  designed  to  ensure  the  quality 
of  a  safety  significant  product  or  service, 
enforcement  action  will  be  taken.  Notices  of 
Violations  and  civil  penalties  will  be  issued, 
as  appropriate,  for  DOE  contractor  failures  to 
ensure  that  their  subcontractors  and 
suppliers  provide  products  and  services  that 
meet  applicable  DOE  requirements.  Notices 
of  Violations  and  civil  penalties  will  also  be 
issued  to  subcontractors  and  suppliers  of 
DOE  contractors  which  fail  to  comply  with 
the  reporting  requirements  set  forth  in  10  CFR 
830.72,  or  any  other  applicable  DOE  nuclear 
safety  requirements. 

X.  Inaccurate  and  Incomplete  Information 

A  violation  of  DOE  nuclear  safety 
requirements  for  providing  complete  and 
accurate  information  to  DOE,  10  CFR  820.11. 
can  result  in  the  full  range  of  enforcement 
sanctions,  depending  upon  the  circumstances 
of  the  particular  case  and  consideration  of 
the  factors  discussed  in  this  section. 
Violations  involving  inaccurate  or  incomplete 
information  or  the  failure  to  provide 
significant  information  (See  10  CFR  830.72) 
identified  by  a  DOE  nuclear  entity  normally 
will  be  categorized  based  on  the  guidance  in 
Section  VL  "Severity  of  Violations". 

DOE  recognizes  that  oral  information  may 
in  some  situations  be  inherently  less  reliable 
than  written  submittals  because  of  the 
absence  of  an  opportunity  for  reflection  and 
management  review.  However,  DOE  must  be 
able  to  rely  on  oral  communications  from 
officials  of  DOE  nuclear  entities  concerning 
significant  information.  In  determining 
whether  to  take  enforcement  action  for  an 
oral  statement,  consideration  will  be  given  to 
such  factors  as  (l)  the  degree  of  knowledge 
that  the  communicator  should  have  had, 
regarding  the  matter,  in  view  of  his  or  her 
position,  training,  and  experience:  (2)  the 
opportunity  and  time  available  prior  to  the 
communication  to  assure  the  accuracy  or 
completeness  of  the  information;  (3)  the 
degree  of  intent  or  negligence,  if  any, 
involved;  (4)  the  formality  of  the 
communication;  (5)  the  reasonableness  of 
DOE  reliance  on  the  information;  (6)  the 
importance  of  the  information  that  was 
wrong  or  not  provided;  and  (7)  the 
reasonableness  of  the  explanation  for  not 
providing  complete  and  accurate  information. 

Absent  gross  negligence  or  willfulness,  an 
incomplete  or  inaccurate  oral  statement 
normally  will  not  be  subject  to  enforcement 
action  unless  it  involves  significant 
information  provided  by  an  official  of  a  DOE 
nuclear  entity.  However,  enforcement  action 
may  be  taken  for  an  unintentionally 
incomplete  or  inaccurate  oral  statement 
provided  to  DOE  by  an  official  of  a  DOE 
nuclear  entity  or  others  on  behalf  of  the  DOE 
nuclear  entity,  if  a  record  was  made  of  the 
oral  information  and  provided  to  the  DOE 
nuclear  entity  thereby  permitting  an 
opportunity  to  correct  the  oral  information, 
such  as  if  a<^nscript  of  the  conmiunication 


or  meeting  summary  containing  the  error  was 
made  available  to  the  DOE  nuclear  entity  and 
was  not  subsequently  corrected  in  a  timely 
manner. 

When  a  DOE  nuclear  entity  has  corrected 
inaccurate  or  incomplete  information,  the 
decision  to  issue  a  citation  for  the  initial 
inaccurate  or  incomplete  information 
normally  will  be  dependent  on  the 
circumstances,  including  the  ease  of 
detection  of  the  error,  the  timeliness  of  the 
correction,  whether  DOE  or  the  DOE  nuclear 
entity  identified  the  problem  with  the 
communication,  and  whether  DOE  relied  on 
the  information  prior  to  the  correction. 
Generally,  if  the  matter  was  promptly 
identified  and  corrected  by  the  DOE  nuclear 
entity  prior  to  reliance  by  DOE,  or  before 
DOE  raised  a  question  about  the  information, 
no  enforcement  action  will  be  taken  for  the 
initial  inaccurate  or  incomplete  information. 
On  the  other  hand,  if  the  misinformation  is 
identified  after  DOE  relies  on  it.  or  after  some 
question  is  raised  regarding  the  accuracy  of 
the  information,  then  some  enforcement 
action  normally  will  be  taken  even  if  it  is  in 
fact  corrected. 

If  the  initial  submission  was  accurate  when 
made  but  later  turns  out  to  be  erroneous 
because  of  newly  discovered  information  or 
advance  in  technology,  a  citation  normally 
would  not  be  appropriate  if,  when  the  new 
information  became  available,  the  initial 
submission  was  corrected. 

The  failure  to  correct  inaccurate  or    ' 
incomplete  information  that  the  DOE  nuclear 
entity  does  not  identify  as  significant 
normally  will  not  constitute  a  separate 
violation.  However,  the  circumstances 
surrounding  the  failure  to  correct  may  be 
considered  relevant  to  the  determination  of 
enforcement  action  for  the  initial  inaccurate 
or  incomplete  statement.  For  example,  an 
unintentionally  inaccurate  or  incomplete 
submission  may  be  treated  as  a  more  severe 
matter  if  a  DOE  nuclear  entity  later 
determines  that  the  initial  submission  was  in 
error  and  does  not  correct  it  or  if  there  were 
clear  opportunities  to  identify  the  error. 

XI.  Secretarial  Notification  and  Consultatior 

The  Secretary  will  be  provided  written 
notification  of  all  enforcement  actions 
involving  proposed  civil  penalties.  The 
Secretary  will  be  consulted  prior  to  taking 
action  in  the  following  situations: 

(1)  Proposals  to  impose  civil  penalties  in  an 
amount  equal  to  or  greater  than  $100,000; 

(2)  Any  proposed  enforcement  action  that 
involves  a  Severity  Level  I  violation: 

(3)  Any  action  the  Director,  Office  of 
Nuclear  Safety,  believes  warrants  the 
Secretary's  involvement;  or 

(4)  Any  proposed  enforcement  action  on 
which  the  Secretary  asks  to  be  consulted. 
(FR  Doc.  91-28832  Filed  12-6-^1:  &45  am) 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  830 

[Docket  No.  NE-RM-91-8301 

Nuclear  Safety  Management 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy 
(DOE)  proposes  the  addition  of  a  new 
part  to  its  regulations  establishing  a 
body  of  rules  for  DOE  contractor  and 
subcontractor  activities  that  will  form 
the  basic  requirements  for  ensuring 
nuclear  safety  at  DOE  facilities.  These 
requirements  stem  from  the 
Department's  ongoing  effort  to 
strengthen  the  protection  of  health, 
safety,  and  the  environment  from  the 
nuclear,  radiological,  and  chemical 
hazards  posed  by  these  DOE  facihties. 
In  addition,  violations  of  these 
requirements  will  provide  a  basis  for 
civil  and  criminal  penalties  under  the 
authority  established  by  the  Price- 
Anderson  Amendments  Act  of  1988 
(PAAA). 

DATES:  Written  comments  (20  copies) 
should  be  submitted  to  the  address 
listed  below  by  February  7, 1992.  A 
hearing  will  be  held  on  January  14, 1992. 
Requests  to  speak  at  the  hearing  must 
be  submitted  on  or  before  January  8, 
1992. 

ADDRESSES:  Written  comments  (20 
copies)  and  requests  to  speak  at  the 
hearing  should  be  addressed  to: 
Stephen  Stem,  U.S.  Department  of 
E^iergy,  Office  of  Nuclear  Energy,  NE- 
72-GTN,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (301) 
903-2527  or  FTS  233-2527. 
A  hearing  will  be  held  at  9  a.m.  at:  U.S. 
Department  of  Energy,  Germantown 
Auditorium  Building.  19901 
Germantown  Road  (Route  118). 
Germantown,  MD  20874. 
Written  comments  and  the  hearing 
transcript  may  be  e^^amined  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in:  U.S.  Department  of  Energy,  Freedom 
of  Information  Reading  Room,  room  lE- 
190, 1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  (301)  586-6020  or 
FTS896-«020. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  Stem,  U.S.  Department  of 
Energy,  Office  of  Nuclear  Energy,  NE- 
72-GTN,  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (301) 
903-2527  or  FTS  233-2527. 

or 
Ben  McRae,  U.S.  Department  of  Energy. 
Office  of  General  Counsel.  GC-31- 


FORS.  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  (202) 
586-6975  or  FTS  896-6975. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Applicability  of  these  Requirements 

B.  Safety  Guides 

II.  Proposed  Rules 

A.  Section  830.110  Safety  Analysis  Reports 

B.  Section  830.112  Unreviewed  Safety 
Questions 

C  Section  830.120  Quality  Assurance 
Requirements 

D.  Section  830.122  Defect  Identification  and 
Reporting 

E.  Section  830.310  Conduct  of  Operations  at 
DOE  Nuclear  Facilities 

F.  Section  830.320  Technical  Safety 
Requirements 

G.  Section  830.330  Training  and 
Certification 

H.  Section  830.340  Maintenance 

Management 
I.  Section  830.350  Categorization, 
Notification,  Reporting,  and  Processing  of 
Operational  Occurrences  at  DOE 
Nuclear  Facilities 
ni.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 
IV.  Public  Comment  Procedures 

A.  Written  Comments 

B.  Public  Hearing 

I.  Background 

Historically,  the  Department  of  Energy 
(DOE)  has  established  nuclear  safety 
requirements  for  its  facilities  through  a 
system  of  internal  Departmental 
Directives  (DOE  Orders).  DOE  now 
proposes  to  revise  this  system  of 
establishing  nuclear  safety  requirements 
through  the  promulgation  of  rules.  As 
rules  are  promulgated  covering  subjects 
that  were  previously  covered  by  DOE 
Orders.  DOE  will  act  to  amend  or  delete 
the  affected  Orders  or  portions  thereof. 
DOE  Orders  will  remain  in  effect  for 
non-nuclear  facilities. 

During  the  past  several  years,  DOE 
has  made  a  concerted  effort  to  review 
and  improve  all  aspects  of  DOE 
operations  and  facility  safety.  This 
effort  was  a  result  of  concems  about 
facility  aging,  specific  operational 
occurrences,  the  formality  with  which 
DOE  operations  were  conducted,  and 
the  rigor  and  consistency  with  which 
EKDE  Orders  were  implemented.  As  a 
result  of  these  concems.  a  1987  study  by 
the  National  Academy  of  Sciences 
(NAS)  was  conducted  to  assess  current 
operations  at  DOE  production  reactors. 
(Two  subsequent  NAS  studies  assessed 
other  aspects  of  nuclear  safety  in  the 
DOE  complex.)  The  results  of  this  effort 


highlighted  several  areas  warranting 
review,  including  the  need  for 
improvement  in  DOE  communications 
and  management  (thus  providing  an 
increased  emphasis  on  safety),  specific 
guidance  for  nuclear  facilities,  and  for  a 
better  system  for  assessing  the 
adequacy  of  implementation  of  specific 
requirements. 

In  1988.  the  Price-Anderson 
Amendments  Act  (PAAA)  was  enacted. 
This  act.  among  other  things,  subjects 
DOE  contractors,  who  enter  into 
indemnification  agreements  under  the 
Price-Anderson  Act.  42  U.S.C.  2210(d). 
and  their  subcontractors  and  suppliers, 
to  civil  and  criminal  penalties  for 
violations  of  applicable  DOE  rules, 
regulations,  or  orders  related  to  nuclear 
safety.  The  PAAA,  coupled  with  DOE 
efforts  to  improve  the  assurance  of 
safety  in  its  nuclear  operations,  led  DOE 
to  conclude  that  basic  DOE  nuclear 
safety  requirements  should  be 
established  through  rulemaking.  These 
requirements  would  revise  and 
supplement  the  existing  requirements, 
and  in  particular,  establish  specific 
requirements  for  applicable  DOE 
nuclear  facilities  and  provide  a 
structured  means  for  measuring  the 
adequacy  of  the  implementation  and 
compliance  on  a  facility-specific  basis. 
Compliance  would  be  measured  against 
specific  requirements  and  against 
provisions  of  programs  required  by 
these  requirements  and  approved  by 
DOE. 

DOE  nuclear  safety  requirements 
would  address  four  major  objectives:  (1) 
Preventing  the  uncontrolled  release  of 
radioactivity  to  the  environment;  (2) 
preventing  inadvertent  criticality;  (3) 
limiting  and  monitoring  facility  staff 
exposure  to  radiation  and  radioactivity; 
and.  (4)  protecting  the  public  from 
exposure  to  radiation  and  radioactive 
contamination.  Additional  requirements 
related  to  protecting  facility  workers  are 
to  be  codified  in  10  CFR  part  835. 
proposed  separately  in  this  issue  of  the 
Federal  Register.  10  CFR  part  834.  to  be 
published  in  the  later  issue,  will  contain 
additional  requirements  related  to 
protecting  the  public  and  the 
environment. 

A.  Applicability  of  These  Requirements 

The  rules  in  part  830  would  be 
applicable  to  DOE  nuclear  facilities 
only.  Except  as  described  below,  and 
unless  otherwise  noted  specifically  in  a 
particular  rule,  the  rules  in  this  part 
would  apply  to  all  DOE  contractors,  and 
their  subcontractors  and  suppliers,  for 
all  activities  performed  for  DOE  in 
connection  with  a  DOE  nuclear  facility. 
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In  1988,  the  Price-Anderson 
Amendments  Act  (PAAA)  was  enacted. 
This  act,  among  other  things,  subjects 
DOE  contractors,  who  enter  into 
indemnification  agreements  under  the 
Price-Anderson  Act.  42  U.S.C.  2210(d), 
and  their  subcontractors  and  suppliers, 
to  civil  and  criminal  penalties  for 
violations  of  applicable  DOE  rules, 
regulations,  or  orders  related  to  nuclear 
safety.  The  PAAA,  coupled  with  DOE 
efforts  to  improve  the  assurance  of 
safety  in  its  nuclear  operations,  led  DOE 
to  conclude  that  basic  DOE  nuclear 
safety  requirements  should  be 
established  through  rulemaking.  These 
requirements  would  revise  and 
supplement  the  existing  requirements, 
and  in  particular,  establish  specific 
requirements  for  applicable  DOE 
nuclear  facilities  and  provide  a 
structured  means  for  measuring  the 
adequacy  of  the  implementation  and 
compliance  on  a  facility-specific  basis. 
Compliance  would  be  measured  against 
specific  requirements  and  against 
provisions  of  programs  required  by 
these  requirements  and  approved  by 
DOE. 

DOE  nuclear  safety  requirements 
would  address  four  major  objectives:  (1) 
Preventing  the  uncontrolled  release  of 
radioactivity  to  the  enviroimient;  (2) 
preventing  inadvertent  criticality;  (3) 
limiting  and  monitoring  facility  staff 
exposure  to  radiation  and  radioactivity; 
and,  (4)  protecting  the  public  from 
exposure  to  radiation  and  radioactive 
contamination.  Additional  requirements 
related  to  protecting  facility  workers  are 
to  be  codified  in  10  CFR  part  835, 
proposed  separately  in  this  issue  of  the 
Federal  Register.  10  CFR  part  834,  to  be 
published  in  the  later  issue,  will  contain 
additional  requirements  related  to 
protecting  the  public  and  the 
environment. 

A.  Applicability  of  These  Requirements 

The  rules  in  part  830  would  be 
applicable  to  DOE  nuclear  facilities 
only.  Except  as  described  below,  and 
unless  otherwise  noted  specifically  in  a 
particular  rule,  the  rules  in  this  part 
would  apply  to  all  DOE  contractors,  and 
their  subcontractors  and  suppliers,  for 
all  activities  performed  for  DOE  in 
connection  with  a  DOE  nuclear  facility. 
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Part  830  rules  would  not  be  applicable 
to  the  following: 

(1)  Activities  that  are  regulated 
through  license  by  the  Nuclear 
Regulatory  Commission  (NRC)  or  a  NRC 
Agreement  State. 

(2)  Activities  conducted  under  the 
Naval  Nuclear  Propulsion  Program. 

(3)  Activities  conducted  under  the 
Nuclear  Explosives  and  Weapons  Safety 
Program  relating  to  the  prevention  of 
accidental  or  unauthorized  nuclear 
detonations. 

The  Department  would  enforce  the 
rules  in  part  830  (in  accordance  with 
procedures  to  be  included  in  part  820  of 
title  10)  against  DOE  contractors, 
subcontractors,  and  suppliers. 

These  rules,  unlike  the  current  DOE 
Order  system,  would  not  define  DOE 
staff  responsibilities  in  support  of 
facility  operations.  DOE  staff 
responsibilities  related  to  nuclear  safety, 
including  the  responsibiUties  related  to 
the  implementation  and  assessment  of 
implementation  of  these  rules,  would  be 
defined  in  separate  documents. 

These  documents  will  be  promulgated 
as  part  of  the  system  of  internal 
Departmental  Directives. 

B.  Safety  Guides 

As  appropriate,  rules  would  be 
accompanied  by  Safety  Guides.  Safety 
Guides  would  provide  concise 
information  to  assist  in  rule 
implementation.  Safety  Guides  would  be 
written  at  a  level  of  detail  and 
specificity  appropriate  for  each  topic 
covered  by  the  rule.  Copies  of  the  draft 
Safety  Guides  related  to  the  rules 
proposed  in  this  notice  may  be 
examined  at  the  DOE  Freedom  of 
information  Act  Reading  Room  and  may 
be  obtained  by  contacting  Stephen 
Stem.  Department  of  Energy,  NE-74, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  or  by  calling 
(301)903-2527. 

U.  Proposed  Rules 

The  proposed  rules  included  in  this 
notice  are  individually  described  as 
follovN':  (1)  Safety  Analysis  Reports, 
requiring  the  contractor  for  each  facility 
to  analyze  the  safety  of  its  activifies;  (2) 
Unreviewed  Safety  Questions,  allowing 
operations  to  be  modified  through 
changes,  tests,  and  experiments  without 
prior  DOE  approval  if  the  defined 
activity  is  consistent  with  and  bounded 
by  the  facility's  Safety  Analysis  Report 
and  Technical  Safety  Requirements;  (3) 
Quality  Assurance  Requirements, 
requiring  the  implementation  of  a 
formalized  quality  assurance  program; 
(4)  Defect  Identification  and  Reporting, 
requiring  contractors,  subcontractors, 
and  suppliers  to  identify  and  report 


defective  items  and  services  that  pose  a 
substantial  safety  hazard  and  have  been 
procured  for  use  at  a  DOE  nuclear 
facility;  (5)  Conduct  of  Operations  at 
DOE  Nuclear  Facilities,  delineating  the 
manner  and  proper  means  to  carry  out 
activities  that  can  affect  the  safety  of 
operations;  (6)  Technical  Safety 
Requirements,  setting  forth  operational 
limitations  based  on  plant-specific 
safety  analyses;  (7)  Training  and 
Certification,  requiring  the 
implementation  of  training  programs  for 
nuclear  facility  personnel  performing 
duties  important  to  the  safe  operation  of 
a  facility;  (8)  Maintenance  Management, 
setting  forth  those  requirements 
necessary  to  maintain  operational  safety 
by  preserving  equipment  reliability, 
operability,  and  functional  condition. 
Each  of  these  rules  bears  a  relationship 
to  the  others,  forming  a  cohesive  safety 
framework;  and  (9)  Categorization, 
Notification,  Reporting,  and  Processing 
of  Operational  Occurrences  at  DOE 
Nuclear  Facilities,  requiring  that  each 
facility  inform  specified  DOE  personnel 
of  any  event  or  condition  that  has 
resulted  in  an  actual  or  potential 
degradation  in  safety. 

In  general,  the  contractor  primarily 
responsible  for  the  design,  construction, 
operation,  or  decommissioning  of  a 
facility  would  be  responsible  for 
compliance  with  the  proposed  rules. 
Some  of  the  proposed  rules  do.  however, 
identify  other  persons.  In  addition,  the 
proposed  general  rule  makes  clear  that 
all  persons  must  act  consistently  with 
the  proposed  rules. 

In  general,  compliance  Mrith  the 
proposed  rules  would  be  a  prerequisite 
for  operation  of  a  nuclear  facility. 
However,  the  rules  would  provide,  in 
some  cases,  for  a  transition  period  for 
existing  facilities.  For  purposes  of  a 
particular  rule,  the  determination 
whether  a  facility  was  an  existing 
facility  would  be  based  on  the  effective 
date  of  that  rule. 

The  rule  concerning  Safety  Analysis 
Reports  (SARs)  would  establish 
requirements  for  contractors  to  develop 
and  document  the  information  to  be 
relied  upon  by  DOE  for  authorizing  the 
initial  operation  of  each  facility  and  to 
allow  its  continued  operation.  Safety 
Analysis  Reports  would  define  the 
performance  capabilities  of  systems, 
structures,  components,  and  personnel 
and  would  be  aimed  at  confirming  the 
ability  of  the  systems,  structures, 
components,  and  personnel  to  perform 
their  intended  safety  function  under 
normal,  abnormal,  accident,  and 
specified  failure  conditions.  Therefore,  a 
Safety  Analysis  Report  would  establish 
a  safety  basis  that  would  provide  a 
foundation  for  almost  every  other  rule. 


The  Safety  Analysis  Report  for  a  facility 
would  define  the  bounds  for  determining 
the  existence  of  an  Unreviewed  Safety 
Question:  would  provide  the  basis  for 
developing  and  selecting  those  limits  to 
be  set  forth  in  the  Technical  Safety 
Requirements:  would  define,  through 
analysis,  those  systems,  structures, 
components,  and  activities  that  impact 
safety,  which  in  turn  would  provide 
guidance  for  setting  maintenance 
standards  and  procedural  guidance.  The 
Safety  Analysis  Report  would  consider 
nuclear  safety  hazards  that  might  be 
present  at  a  facility. 

Technical  Safety  Requirements  would 
set  forth  the  minimum  acceptable  limits 
for  operations  under  normal  and 
specified  failure  conditions.  Technical 
Safety  Requirements  would  be  a 
distillation  of  those  aspects  of  Safety 
Analysis  Reports  that  are  required  in 
order  to  ensure  the  performance  of 
systems,  structures,  components,  and 
personnel.  Technical  Safety 
Requirements  also  would  set  limits  for 
operations  under  certain  failure 
conditions.  These  limits  would  be 
derived  from  the  safety  analysis  and 
risks  associated  with  each  failure 
condition.  Technical  Safety 
Requirements  would  define  those  limits 
that  could  not  be  changed  without  prior 
DOE  authorization.  They  also  would 
establish,  along  with  the  Safety 
Analysis  Report,  the  basis  for 
authorizing  a  facility  to  operate.  This 
authorization  basis  would  be  relied 
upon  for  determining  an  Unreviewed 
Safety  Question  under  S  830.112. 
Technical  Safety  Requirements  would 
set  forth  surveillance  requirements  that 
would  be  intended  to  check  the  material 
and  performance  conditions  of  systems, 
structures,  and  components  that  would 
provide  input  into  the  maintenance 
management  program.  Technical  Safety 
Requirements  would  establish 
administrative  and  staffing  requirements 
that  would  be  supported  by  programs 
for  training,  quality  assurance,  and  the 
conduct  of  operations. 

The  rule  covering  determination  of 
Unreviewed  Safety  Questions  is 
intended  to  preserve  the  authorization 
basis,  while  avoiding  burdening  the 
DOE  review  and  approval  process  with 
a  requirement  for  prior  approval  of  all 
changes. 

The  rule  covering  Maintenance 
Management  would  set  forth  standards 
to  preserve  and  maintain  the  material 
condition  and  functioning  of  all  systems 
and  components  as  set  forth  in  the 
Safety  Analysis  Report  and  Technical 
Safety  Requirements  for  each  facility. 
This  rule  also  would  set  forth  standards 
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for  the  conduct  of  maintenance  and 
post-maintenance  testing. 

The  rule  for  addressing  Defect 
IdentiHcation  and  Reporting  would 
require  DOE  contractors, 
subcontractors,  and  suppliers  to 
identify,  evaluate,  and  report  defective 
items  and  services.  The  rule  would 
ensure  that  all  DOE  facilities  known  or 
suspected  to  have  used  defective  items 
and  services  would  be  notiHed  so  that 
appropriate  corrective  action  could  be 
taken. 

Categorization,  Notification, 
Reporting,  and  Processing  requirements 
contained  in  proposed  S  830.350  would 
bear  an  indirect  relationship  to  other 
rules  being  promulgated  in  that  the 
trending  and  analysis  of  these  problems 
and  their  causes  would  provide 
significant  input  for  improvements  to 
operations,  programs,  and  the 
implementation  of  new  requirements. 

The  rules  covering  Quality  Assurance, 
Conduct  of  Operations,  and  Training 
and  Certification  all  would  set 
performance  standards  for  management 
and  personnel  necessary  to  ensure  the 
integrity  of  work  products  and  the 
conduct  of  duties  and  activities.  These 
requirements  would  be  integrated  into 
all  aspects  of  facility  design,  operations, 
and  maintenance. 

The  requirements  contained  in  each  of 
these  proposed  rules  are  summarized 
below: 

A.  Section  830. 110    Safety  Analysis 
Reports 

The  contractors  responsible  for 
design,  construction,  operation  or 
decommissioning  of  DOE  nuclear 
facilities  would  have  to  perform  safety 
analyses  that  establish  and  evaluate  the 
adequacy  of  the  safety  basis  of  each 
facility  and  prepare  Safety  Analysis 
Reports  (SAJRs)  to  document  the  findings 
of  the  safety  analyses.  The  SARs  would 
be  reviewed  and  approved  by  DOE.  The 
SAR  would  define  the  safety  basis, 
document  the  logic  of  its  derivation,  and 
justify  its  adequacy. 

For  existing  facilities,  the  rule  would 
require  contractors  to  upgrade  existing 
SARs.  The  rule  also  would  require  the 
contractor  responsible  for  each  facility 
to  defme  and  analyze  its  design/ 
operating  basis  and  its  current 
configuration.  The  rule  would  require 
the  inclusion  of  an  aspect  to  safety  that 
is  broader  than  those  previously  defined 
by  DOE  Order  requirements,  which 
dealt  primarily  with  hardware  and 
design.  The  rule  would  set  forth  topical 
areas  that  must  be  addressed  in  each 
SAR,  including  facility  description  and 
operation,  principal  safety  criteria, 
external  hazards  analysis,  accident 
analysis,  procedures  and  training. 


human  factors,  quality  assurance, 
management  organization,  derivation  of 
technical  safety  requirements,  radiation 
protection,  and  operations.  The  rule 
would  call  for  a  level  of  effort  and 
documentation  commensurate  with  the 
hazard  inherent  in  the  facility  and  its 
spectnmi  of  accident  analysis.  The  rule 
would  require  periodic  updating  of 
SARs.  For  nuclear  facilities,  §  830.110 
would  supersede  the  requirements 
contained  in  several  DOE  Orders, 
principally  DOE  5481.1B.  The 
Department  is  continuing  to  refine  the 
criteria  on  hazard  classification 
presented  in  S  830.110(d)  and  is 
particularly  interested  in  obtaining 
public  comment  on  this  matter. 

B.  Section  830.112    Unreviewed  Safety 
Questions 

A  situation  outside  the  bounds  of  the 
current  safety  analysis  for  a  nuclear 
facility  (as  documented  in  its  Safety 
Analysis  Report)  would  constitute  an 
Unreviewed  Safety  Question.  Section 
830.112  would  permit  contractors  to 
make  changes  and  to  conduct  tests  and/ 
or  experiments  when  these  activities 
had  been  determined  not  to  involve  an 
Unreviewed  Safety  Question  (and  when 
they  did  not  require  a  change  in  the 
Technical  Safety  Requirements).  This 
determination  would  have  to  be 
documented  and  reviewed  as  set  forth  in 
the  rule.  This  rule  also  would  require 
that  if  an  error  or  discrepancy  in  the 
facility  analysis  were  discovered  that 
might  reduce  the  margin  of  safety,  the 
requirements  of  S  830.112  would  have  to 
be  applied  and  an  Unreviewed  Safety 
Question  evaluation  would  have  to  be 
completed.  The  intent  of  this  proposed 
rule  is  to  allow  contractors  the  needed 
flexibility  to  conduct  day-to-day 
operations  when  proposed  changes  do 
not  impact  the  facility  authorization 
basis  relied  upon  by  DOE,  requiring  that 
only  those  changes  with  a  potential 
impact  on  the  safety  basis  of  the  facility 
be  subject  to  prior  approval  by  DOE, 
and  thereby  maintaining  the  proper 
safety  focus.  Proposed  §  830.112  is 
based  on  DOE  5481  .IB,  5480.5,  and 
5480.6  and  on  NRC's  similar  rule  (10  CFR 
50.59).  For  DOE  nuclear  facilities, 
S  830.112  would  supersede  paragraphs 
5s  7b(19),  7c(9).  and  7e(13)  of  DOE  5480.5 
and  paragraphs  5x,  7b(18),  7c(14),  and 
7e(19)  of  DOE  5480.6. 

C.  Section  830. 120    Quality  Assurance 
Requirements 

This  rule  would  mandate  the 
development  and  implementation  of  a 
formalized  quality  assurance  program  to 
address  three  functional  areas  of  work 
that  constitute  quality  assurance: 
Management,  performance,  and 


assessment.  To  ensure  consistency  wi»h 
the  intent  of  the  proposed  rule,  DOE 
would  review  and  approve  contractor- 
proposed  quality  assurance  programs 
and  would  evaluate  contractors' 
performance  against  the  approved 
program.  This  proposed  rule  is  based,  in 
part,  on  the  experience  of  the  Nuclear 
Regulatory  Commission  in  implementing 
the  quality  assurance  requirements  of  10 
CFR  part  50  appendix  B,  and  parallels 
chapter  17.3  of  the  NRC  Standard 
Review  Plan  (NUREG-0800).  For  nuclear 
facilities,  this  rule  would  supersede  the 
existing  guidance  in  DOE  Order  5700.6, 
"Quality  Assurance." 

D.  Section  830.122    Defect 
Identification  and  Reporting 

This  rule  would  require  DOE 
contractors,  subcontractors,  and 
suppliers  to  identify,  evaluate,  and 
report  defective  items  and  services.  It 
would  establish  requirements  to  ensure 
that  DOE  contractors  were  cognizant  of 
defects  that  posed  an  actual  or  potential 
substantial  safety  hazard.  The  rule 
would  ensure  that  all  DOE  facilities 
known  or  suspected  to  have  used 
defective  items  or  services  were  notified 
so  that  appropriate  corrective  action 
could  be  taken.  The  rule  is  based,  in 
part,  on  the  NRC  provision  set  forth  in 
10  CFR  part  21. 

E.  Section  830.310    Conduct  of 
Operations  at  DOE  Nuclear  Facilities 

This  rule  would  require  the  contractor 
for  each  facility  to  implement  a  program 
and  procedures  to  provide  the  proper 
level  of  guidance  for  operations  to  be 
conducted  in  an  organized  and 
disciplined  manner.  This  rule  would 
ensure  establishment  of  the 
responsibilities  of  personnel,  as  well  as 
to  ensure  that  the  tools  needed  to 
conduct  those  responsibilities  in  a  safe 
and  reliable  manner  are  provided.  This 
rule  would  require  that  operations  be 
managed,  organized,  and  conducted  in  a 
manner  to  ensure  an  acceptable  level  of 
safety;  that  personnel  have  procedures 
in  place  to  control  their  operations;  that 
contractor  line  organizations  review 
existing  and  planned  programs 
important  to  safe  and  reliable 
operations;  and  that  contractor  line 
organizations  assess  the  effectiveness  of 
corporate  directives,  plans,  or 
procedures  at  facilities  under  their 
cognizance.  To  ensure  consistency  with 
the  intent  of  the  proposed  rule,  DOE 
would  review  and  approve  contractor- 
proposed  plans  for  the  conduct  of 
operations  and  evaluate  contractor 
compliance  against  the  approved 
program.  For  nuclear  facilities,  §  830.310 
would  supersede  DOE  5480.19. 
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assessment.  To  ensure  consistency  with 
the  intent  of  the  proposed  rule,  DOE 
would  review  and  approve  contractor- 
proposed  quality  assurance  programs 
and  would  evaluate  contractors' 
performance  against  the  approved 
program.  This  proposed  rule  is  based,  in 
part,  on  the  experience  of  the  Nuclear 
Regulatory  Commission  in  implementing 
the  quality  assurance  requirements  of  10 
CFR  part  50  appendix  B.  and  parallels 
chapter  17.3  of  the  NRC  Standard 
Review  Plan  (NUREG-0800).  For  nuclear 
facilities,  this  rule  would  supersede  the 
existing  guidance  in  DOE  Order  5700.6, 
"Quality  Assurance." 

D.  Section  830.122    Defect 
Identification  and  Reporting 

This  rule  would  require  DOE 
contractors,  subcontractors,  and 
suppliers  to  identify,  evaluate,  and 
report  defective  items  and  services.  It 
would  establish  requirements  to  ensure 
that  DOE  contractors  were  cognizant  of 
defects  that  posed  an  actual  or  potential 
substantial  safety  hazard.  The  rule 
would  ensure  that  all  DOE  facilities 
known  or  suspected  to  have  used 
defective  items  or  services  were  notified 
so  that  appropriate  corrective  action 
could  be  taken.  The  rule  is  based,  in 
part,  on  the  NRC  provision  set  forth  in 
10  CFR  part  21. 

E.  Section  830.310    Conduct  of 
Operations  at  DOE  Nuclear  Facilities 

This  rule  would  require  the  contractor 
for  each  facility  to  implement  a  program 
and  procedures  to  provide  the  proper 
level  of  guidance  for  operations  to  be 
conducted  in  an  organized  and 
disciplined  manner.  This  rule  would 
ensure  establishment  of  the 
responsibilities  of  personnel,  as  well  as 
to  ensure  that  the  tools  needed  to 
conduct  those  responsibilities  in  a  safe 
and  reliable  manner  are  provided.  This 
rule  would  require  that  operations  be 
managed,  organized,  and  conducted  in  a 
manner  to  ensure  an  acceptable  level  of 
safety;  that  personnel  have  procedures 
in  place  to  control  their  operations;  that 
contractor  hne  organizations  review 
existing  and  planned  programs 
important  to  safe  and  reliable 
operations;  and  that  contractor  line 
organizations  assess  the  effectiveness  of 
corporate  directives,  plans,  or 
procedures  at  facilities  under  their 
cognizance.  To  ensure  consistency  with 
the  intent  of  the  proposed  rule,  DOE 
would  review  and  approve  contractor- 
proposed  plans  for  the  conduct  of 
operations  and  evaluate  contractor 
compliance  against  the  approved 
program.  For  nuclear  facilities,  S  830.310 
would  supersede  DOE  5480.19. 


E  Section  830.320    Technical  Safety 
Requirements 

This  rule  would  set  forth  requirements 
for  the  scope,  format,  and  technical 
content  of  Technical  Safety 
Requirements.  The  resulting  document 
would  replace  the  Technical 
Specifications  used  for  nuclear  reactors 
and  the  Operational  Safety 
Requirements  used  for  non-reactor 
nuclear  facilities.  Technical  Safety 
Requirements  would  define  the 
conditions  under  which  operations  must 
be  carried  out  at  a  DOE  reactor  or  non- 
reactor  facility.  Technical  Safety 
Requirements  would  be  derived  from  the 
facility-specific  Safety  Analyses  Report. 
Prevention  and  mitigation  of  radioactive 
and  nonradioactive  hazardous  material 
releases  and  inadvertent  criticality 
would  be  addressed  in  the  development 
of  the  Technical  Safety  Requirements, 
which  must  include  Operational  Limits. 
Technical  and  Administrative  Controls. 
Design  Features,  Surveillance 
Requirements,  and  the  basis  for  each  of 
these  limits  as  derived  from  the  Safety 
Analysis  Report. 

Systems,  structures,  and  components 
acting  as  barriers  against  release  of 
radioactive  or  other  hazardous  materials 
would  be  required  to  be  identified. 
Parameters  that  indicate  the  potential 
for,  or  actual  breach  of,  those  barriers 
would  be  among  those  to  be  included  in 
the  Technical  Safety  Requirements,  as 
well  as  instruments  relied  upon  to 
measure  these  parameters.  Limits  for 
Technical  Safety  Requirements  would 
be  commensurate  with  the  potential 
consequences  of  a  barrier  breach. 

Surveillance  testing  requirements  for 
systems,  structures,  components, 
instruments,  and  controls  needed  to 
support  the  operating  limits  for  the 
detection  and  prevention  of  the 
uncontrolled  release  of  radioactive  or 
other  hazardous  materials  also  would 
have  to  be  included.  The  frequency  of 
surveillance  tests  also  would  have  to  be 
established. 

DOE  would  review  and  approve 
contractor-proposed  Technical  Safety 
Requirements.  Contractors  would  have 
to  comply  with  their  DOE-approved 
Technical  Safety  Requirements. 

The  proposed  rule  is  based,  in  part,  on 
NRC's  experience  in  use  of  Technical 
Specifications  to  control  operation  of 
commercial  nuclear  power  plants  and 
particularly  considers  NRC's  Technical 
Specifications  Improvement  Program. 
Section  830.320  would  replace  existing 
requirements  contained  in  DOE  5480.5 
and  5480.6. 


G.  Section  830.330    Training  and 
Certification 

This  rule  would  require  the  contractor 
for  each  nuclear  facility  to  develop  and 
implement  a  training  and  certification 
program.  This  program  would  ensure 
that  operators  and  supervisors  whose 
performance  was  vital  to  the  safe 
operation  of  DOE  nuclear  facilities 
would  be  trained  to  conduct  their  duties 
in  a  safe  and  effective  manner.  The  rule 
would  set  forth  the  requirements  for 
initial  and  continuing  training  programs; 
the  administration  of  written, 
operational,  and  medical  examinations; 
control  manipulation  lists  for  normal, 
abnormal,  and  emergency  operations; 
operator  proficiency;  documentation  of 
the  use  of,  or  need  for.  full-scope  or 
partial-task  simulators:  and 
maintenance  of  records  to  document 
training  and  certification.  This  rule 
would  ensure  that  initial  and  continuing 
training  be  conducted  and  documented 
to  demonstrate  that  operators  and 
supervisors  have  learned  to  operate  the 
nuclear  facility  competently  and  safely. 
The  rule  would  also  require  the 
establishment  of  training  and 
qualification  programs  for  other  nuclear 
facility  personnel  important  to  the  safe 
operation  of  a  facility.  To  ensure 
consistency  with  the  intent  of  the 
proposed  rule.  DOE  would  review  and 
approve  contractor-proposed  programs 
for  training  and  certification  of 
operators  and  supervisors  and  the 
training  and  qualification  programs  for 
other  nuclear  facility  personnel,  and 
evaluate  contractor  compliance  against 
the  approved  program.  These  programs 
would  reflect  the  specific  needs  of 
Category  A  reactor  facilities.  Category  B 
reactor  facilities,  and  non-reactor 
nuclear  facilities.  Proposed  §  830.330  is 
based  on  DOE  5480.5  and  5480.6,  the 
recently  issued  DOE  5480.20,  and  NRC's 
training  requirements  in  10  CFR  part  55. 
For  nuclear  facilities,  this  rule  would 
supersede  DOE  5480.20  and  those 
portions  of  DOE  5480.5  and  5480.6  that 
deal  with  training. 

H.  Section  830.340    Maintenance 
Management 

This  rule  would  require  the  contractor 
for  each  nuclear  facility  to  develop  a 
maintenance  program  that  included 
identification  of  all  structures,  systems, 
and  components  performing  a  safety 
function  (as  defined  in  the  Safety 
Analysis  Report);  a  description  of  the 
maintenance  organization  (including 
structure,  authorities,  responsibilities, 
qualifications,  and  resources);  a 
description  of  procedures  for  conducting 
and  documenting  maintenance 
activities;  a  description  of  inspection 


and  testing  programs  and/or  activities 
necessary  for  continued  detection  of 
material  and  functional  conditions;  and 
provisions  for  self-assessment  of 
program  effectiveness  and  the 
implementation  of  assessment  feedback. 
Each  DOE  nuclear  facility  contractor 
would  be  required  to  develop  a 
Maintenance  Implementation  Plan  for 
each  nuclear  facility  under  its 
cognizance.  To  ensure  consistency  with 
the  intent  of  the  proposed  rule,  DOE 
would  review  and  approve  contractor- 
proposed  Maintenance  Implementation 
Plans  and  evaluate  contractor 
compliance  against  the  approved  plan. 
For  nuclear  facilities,  this  rule  would 
supersede  DOE  4330.4A. 

/.  Section  830.350    Categorization. 
Notification,  Reporting,  and  Processing 
of  Operational  Occurrences  at  DOE 
Nuclear  Facilities 

This  rule  would  require  the  contractor 
responsible  for  each  nuclear  facility  to 
identify  and  report  all  occurrences 
meeting  threshold  requirements  defined 
in  the  rule.  The  rule  would  set  forth  time 
limitations  for  oral  and  documented 
notification,  define  occurrence 
categories  based  on  the  safety 
significance  or  the  potential  safety 
impact  of  the  occurrence,  and  require 
that  analysis  be  completed  to  determine 
event  causes,  thereby  allowing  the 
implementation  of  appropriate 
corrective  actions.  In  addition,  it  would 
require  contractors  to  develop  and 
implement  lessons  learned  from  the 
operating  experience  information 
generated  by  these  requirements. 
Contractors  would  be  required  to 
develop  procedures  for  application  of 
the  proposed  rule  at  their  facilities.  DOE 
would  approve  these  procedures  and 
evaluate  contractor  compliance  against 
them  as  well  as  against  the  specific 
requirements  established  in  the  rule. 
Proposed  §  830.350  is  based  on  DOE 
5000.3A  and  the  similar  NRC  rules  (10 
CFR  50.72.  and  10  CFR  50.73).  For  DOE 
nuclear  facilities,  this  rule  would 
supersede  DOE  5000.3A. 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order'l2291 

Executive  Order  12291,  entitled 
"Federal  Regulations."  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  the  promulgation  of  a  "major 
rule."  DOE  has  concluded  that  this 
action  is  not  a  "major  rule."  DOE  has 
concluded  that  this  action  is  not  a 
"major  rule"  for  purpose  of  the 
Executive  Order  because  its 
promulgation  will  not  result  in  any  of 
the  following:  (1)  An  annual  effect  on 
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the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  Stale,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  in  domestic  or  export  market. 
Pursuant  to  section  3(c)  of  E.0. 12291. 
this  rule  was  submitted  to  the  Director 
of  the  Office  of  Management  and 
Budget  The  Director  has  concluded  his 
review  under  that  Executive  Order. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pub.  L  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities:  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  information  and 
reporting  requirements  in  this  part  are 
not  substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  this  rule.  DOE 
will  submit  the  collection  of  any  new 
information  requests  concerning  this 
proposed  rule  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501.1 
et  seq.,  and  the  procedures 
implementing  that  Act,  5  CFR  1320.1  et 
seq. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  reviewed  the 
promulgation  of  this  rule  with  respect  to 
its  responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq)  and  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  The 
environmental  impacts  of  the  proposed 
action  have  been  found  to  be  clearly 
insignificant. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12812.  52  FR  41.685 
(October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 


the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

DOE'S  proposed  rule,  when  finalized, 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  States. 

rv.  Public  Conunent  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  rules  set 
forth  in  this  notice.  Twenty  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
"ADORESSCS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  room  lE-190, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  All  written  conmients  received 
by  the  date  indicated  in  the  "DATES" 
section  of  this  notice  will  be  carefully 
assessed  and  fully  considered  prior  to 
publication  of  the  final  rules.  Any 
information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
determination. 

DOE  is  interested  in  comments 
concerning  the  potential  costs  and 
benefits  of  this  regulation,  either  to  the 
general  public,  DOE  contractors,  or 
DOE.  DOE  is  particularly  interested  in 
comments  that  discuss  whether  or  not 
DOE  may  be  subjecting  its  contractors 
to  additional  costs  that  are  not 
contemplated  by  existing  contractual 
relations  or  the  PAAA.  Comments 
concerning  this  subject  should  address 
the  specific  nature  and  scope  of  the 
additional  costs  to  which  contractors 
would  be  subjected  and  explain  why 
these  concerns  are  not  already 
addressed  in  the  current  contractual 
relationship  or  PAAA. 

B.  Public  Hearing 

Requests  to  speak  at  the  hearing  must 
be  submitted  to  the  address  indicated  in 
the  "AOORESSES"  section  of  this  notice 
and  received  by  the  date  indicated  in 
the  "Dates"  seciion  of  this  Notice. 
Requests  for  oral  presentations  should 


contain  a  telephone  number  where 
speakers  may  be  contacted  prior  to  the 
hearing.  Speakers  are  requested  to 
submit  20  copies  of  their  statement  to 
DOE  at  the  hearing. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  in 
the  event  there  are  more  requests  to  be 
heard  than  time  allows,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  10 
minutes.  The  hearing  will  begin  at  9  a.m. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  Any  further  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  available  to  the  public.  The  entire 
record  of  the  hearing,  including  the 
transcript,  will  be  retained  by  DOE  and 
made  available  for  public  inspection 
and  copying  in  the  DOE  Freedom  of 
Information  Office.  1E-I9a  1000 
Independence  Avenue  SW., 
Washington.  DC  20583.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Transcripts  may  be  purchased  from  the 
court  reporter. 

List  of  Subjects  in  10  CFR  Part  B30 

Federal  buildings  and  facilities. 
Nuclear  energy.  Nuclear  material. 
Nuclear  reactors.  Reporting  and 
recordkeeping  requirements  and  Safety. 

Issued  in  Washington.  DC,  on  November 
20, 1991. 
|ohn  C.  Tuck. 

Undersecretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  10,  chapter  III.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part  830 
as  follows: 

PART  830— NUCLEAR  SAFETY 
MANAGEMENT 


Sec. 

830.1 

Scope. 

830.2 

Exclusions. 

830.3 

Dennitions. 

830.4 

General  Rule. 

830.5 

Enforcement. 

830.6 

Records. 

830.7 

Graded  Approach. 

Subpart  A— Central  Provisions 

830.100    Scope  of  subpart 

830.110  Safety  analysis  reports. 

830.111  Configuration  management 
(Reserved) 

830.112  Unreviewed  safety  questions. 
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contain  a  telephone  number  where 
speakers  may  be  contacted  prior  to  the 
hearing.  Speakers  are  requested  to 
submit  20  copies  of  their  statement  to 
DOE  at  the  hearing. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  in 
the  event  there  are  more  requests  to  be 
heard  than  time  allows,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  10 
minutes.  The  hearing  will  begin  at  9  a.m. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  Any  further  procedural  rules 
needed  for  {he  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  available  to  the  public.  The  entire 
record  of  the  hearing,  including  the 
transcript,  will  be  retained  by  DOE  and 
made  available  for  public  inspection 
and  copying  in  the  DOE  Freedom  of 
Information  Office,  lE-190, 1000 
Independence  Avenue  SW.. 
Washington.  DC  20565,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Transcripts  may  be  purchased  from  the 
court  reporter. 

List  of  Subjects  in  10  CFR  Part  830 

Federal  buildings  and  facilities, 
Nuclear  energy,  Nuclear  material. 
Nuclear  reactors.  Reporting  and 
recordkeeping  requirenjents  and  Safety. 

Issued  in  Washington.  DC.  on  Novemt)er 
20, 1991. 
)ohn  C.  Tuck. 

Undersecretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  10,  chapter  III.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part  830 
as  follows: 

PART  830— NUCLEAR  SAFETY 
MANAGEMENT 

Sec. 

830.1  Scope. 

830.2  Exclusions. 

830.3  Defmitions. 

830.4  General  Rule. 

830.5  Enforcement 

830.6  Records. 

830.7  Graded  Approach. 

Subpart  A— General  Provisions 

830.100    Scope  of  subpart. 

830.110  Safety  analysis  reports. 

830.111  Configuration  management 
(Reserved] 

830.112  Unreviewed  safety  questions. 


830.120  Quality  assurance  requirements. 

830.121  Software  control.  (Reserved) 

830.122  Defect  identincation  and  reporting. 

830.130  Human  factors.  (Reserved] 

830.131  Fitness  for  duty.  (Reserved] 

830.132  Safety  concern  management. 
(Reserved) 

830.140    Decontamination  and 
decommissioning.  (Reserved] 

Subpart  B— Design 

830.200    Scope. 

830.210  Reactor  design  criteria.  (Reserved) 

830.211  Non-reactor  nuclear  facility  design 
criteria.  (Reserved] 

830.212  Facility  protection  systems. 
(Reserved) 

830.213  Fire  protection.  (Reserved] 

830.214  Environmental  qualification. 
(Reserved) 

830.215  Protection  against  extreme  external 
phenomenon.  (Reserved) 

Subpart  0— Operations 

830.300    Scope. 

830.310    Conduct  of  operations  at  DOE 

nuclear  facilities. 
830.320    Technical  safety  requirements. 
830.330    Training  and  certification. 

830.340  Maintenance  management. 

830.341  Material  condition  and  aging. 
(Reserved) 

830.350  Categorization,  notification, 
reporting,  and  processing  of  operational 
occurrences  at  DOE  nuclear  facilities. 

830.351  Performance  indicators.  (Reserved) 
830.360    Criticality  safety.  (Reserved) 
830.370    Emergency  preparedness. 

(Reserved] 

Subpart  D— Material  Management 

830.400    Scope. 

830.410    Packaging  for  transport.  [Reserved) 
830.420    Transportation.  (Reserved) 
830.430    Disposal.  (Reserved) 
Authority:  42  U.S.C.  2201;  7191 

§  830.1    Scope. 

The  rules  in  this  part  govern  the 
conduct  of  DOE  Contractors  and  other 
persons  at  DOE  nuclear  facilities. 

§830.2    Exclusions. 

The  rules  in  this  part  do  not  apply  to: 

(a)  Activities  that  are  regulated 
through  a  license  by  the  Nuclear 
Regulatory  Commission  or  a  State  under 
an  Agreement  with  the  Nuclear 
Regulatory  Commission; 

(b)  Activities  conducted  under  the 
authority  of  the  Director,  Naval  Nuclear 
Propulsion  Program,  as  described  in 
Public  Law  98-525;  or 

(c)  Activities  conducted  under  the 
Nuclear  Explosives  and  Weapons  Safety 
Program  relating  to  the  prevention  of 
accidental  or  unauthorized  nuclear 
detonations. 

§830.3    Definitions. 

(a)  The  following  definitions  apply  to 
this  part: 

Administrative  Controls  means 
provisions  relating  to  organization  and 


management,  procedures, 
recordkeeping,  assessment,  and 
reporting  necessary  to  ensure  safe 
operation  of  a  facility. 

Administrative  Limits  means  those 
procedural  limits,  self-imposed  by  the 
contractor,  relating  to  nuclear  safety. 
These  limits  are  generally  more 
restrictive  and  specific  than  externally 
imposed  limits  by  Federal,  State,  or 
other  entities. 

Category  A  reactor  facilities  means 
those  production,  test,  and  research 
reactors  designated  by  DOE  based  on 
power  level  (e.g.,  design  thermal  power 
rating  of  20  megawatts  steady  state  and 
higher),  potential  fission  product 
im'entory,  and  experimental  capability. 

Category  B  reactor  facilities  means 
those  test  and  research  reactors 
designated  by  DOE  based  on  power 
level  (e.g.,  design  thermal  power  rating 
of  less  than  20  megawatts  steady  state), 
potential  fission  product  inventory,  and 
experimental  capability. 

Certification  means  the  process  by 
which  contractor  nuclear  facility 
management  provides  written 
endorsement  of  the  satisfactory 
achievement  of  qualification  of  a  person 
for  a  position. 

Contractor  means  any  person  under 
contract  with  the  Department  of  Energy 
with  responsibility  to  perform  activities 
in  connection  with  a  nuclear  facility. 

Controlled  Document  means  a 
document  whose  content  is  maintained 
imiform  among  the  copies  by  an 
administrative  control  system. 

Controls  means,  when  used  with 
respect  to  nuclear  reactors,  apparatus 
and  mechanisms  that,  when 
manipulated,  directly  affect  the 
reactivity  or  power  level  of  a  reactor  or 
the  status  of  an  engineered  safety 
feature.  When  used  with  respect  to  any 
other  nuclear  facility,  "controls"  means 
apparatus  and  mechanisms  that,  when 
manipulated  could  affect  the  chemical, 
physical,  metallurgical,  or  nuclear 
process  of  the  nuclear  facility  in  such  a 
manner  as  to  affect  the  protection  of 
health  and  safety. 

Department  or  DOE  means  the 
Department  of  Energy. 

Design  Basis  Accidents  or  DBA 
means  accidents  that  are  postulated  for 
the  purpose  of  establishing  functional 
requirements  for  safety  significant 
structures,  systems,  components,  and 
equipment. 

Document  means  recorded 
information  that  describes,  specifies, 
reports,  certifies,  requires,  or  provides 
data  or  results.  A  document  is  not 
considered  a  record  until  it  meets  the 
definition  of  record. 

DOE  Facility  Representative  means 
the  individual,  or  his  designee  for  each 


major  facility  or  group  of  lesser 
facilities,  who  is  assigned  responsibility 
by  DOE  for  monitoring  the  performance 
of  the  facihty  and  its  operations. 

Existing  Facility  means  a  DOE 
nuclear  facility  that  has  received 
authorization  to  operate  on  or  before  the 
effective  date  of  the  requirement,  or  if 
authorization  is  not  required,  a  DOE 
nuclear  facility  that  has  begun  normal 
operation  on  or  before  the  effective  date 
of  the  requirement. 

Facility  Manager  means  that 
individual,  or  his  designee,  who 
exercises  liie  authority  of  a  contractor 
for  the  design,  construction,  operation, 
or  decommissioning  of  a  DOE  nuclear 
facility  or  group  of  related  facilities, 
including  authority  to  direct  physical 
changes  to  the  facility. 

Federally  permitted  release  means 
any  release  that  satisfies  the  definition 
of  "federally  permitted  release"  in  40 
CFR  302.3. 

Final  SAR  or  FSAR  means  the  SAR 
submitted  to  and  approved  by  DOE 
prior  to  the  authorization  to  operate  a 
new  nuclear  facility. 

Fissionable  materials  means  nuclides 
capable  of  sustaining  a  neutron-induced 
fission  chain  reaction  (e.g.,  uranium-233. 
uranium-235,  plutonium-238,  plutonium- 
239,  plulonium-241,  neptunium-237. 
americium-241,  and  curium-244). 

Graded  Approach  means  a  process  by 
which  the  level  of  analysis, 
documentation,  and  actions  necessary 
to  comply  with  a  requirement  in  this 
part  are  commensurate  with: 

(1)  The  relative  importance  to  safety, 
safeguards,  and  security; 

(2)  The  magnitude  of  any  hazard 
involved; 

(3)  The  life  cycle  stage  of  a  facility; 

(4)  The  programmatic  mission  of  a 
facility; 

(5)  The  particular  characteristics  of  a 
facihty;  and 

(6)  Any  other  relevant  factor. 
Hazard  means  a  source  of  danger  (i.e., 

material,  energy  source,  or  operation) 
with  the  potential  to  cause  illness, 
injury,  or  death  to  personnel  or  damage 
to  a  facility  or  to  the  environment 
(without  regards  for  the  likelihood  or 
credibility  of  accident  scenarios  or 
consequence  mitigation). 

Hazardous  substance  or  material 
means  any  solid,  liquid,  or  gaseous 
material  that  is  toxic,  explosive, 
flammable,  corrosive,  or  otherwise 
physically  or  biologically  threatening  to 
health.  Oil  is  excluded  from  this 
definition. 

Item  is  an  all-inclusive  term  used  in 
place  of  any  of  the  following: 
Appurtenance,  assembly,  component, 
equipment,  material,  module,  part, 
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structure,  subassembly,  subsystem, 
system,  unit,  or  support  systems. 

Limiting  Conditions  for  Operation  or 
LCOs  means  the  limits  that  represent 
the  lowest  functional  capability  or 
perfonnance  level  of  safety-related 
items  required  for  the  safe  operation  of 
a  facility. 

Limiting  Control  Settings  or  LCSs 
means  the  settings  on  process  variables 
associated  nvith  safety  systems  that 
control  the  facility  function  and  will 
prevent  exceeding  the  associated  safety 
limit. 

Medical  examination  means  an 
examination  performed  by  a  licensed 
medical  physician  to  determine  the 
physical  condition  and  general  health  of 
a  person  for  duty. 

New  Facility  means  a  DOE  nuclear 
facility  that  does  not  qualify  as  an 
existing  facility. 

Non-reactor  nuclear  facility  means 
those  activities  or  operations  that 
involve  radioactive  and/or  fissionable 
materials  in  such  form  and  quantity  that 
a  nuclear  hazard  potentially  exists  to 
the  employees  or  the  general  public, 
included  are  activities  or  operations 
that— 

(1)  Produce,  process,  or  store 
radioactive  liquid  or  solid  waste, 
fissionable  materials,  or  tritium; 

(2)  Conduct  separations  operations: 

(3)  Conduct  irradiated  materials 
inspection,  fuel  fabrication, 
decontamination,  or  recovery 
operations; 

(4)  Conduct  fuel  enrichment 
operations;  or 

(5)  Perform  environmental 
remediation  or  waste  management 
activities  involving  radioactive 
materials. 

Incidental  use  and  generating  of 
radioactive  materials  in  a  facility 
operation  (e.g..  check  and  calibration 
sources,  use  of  radioactive  sources  in 
research  and  experimental  and 
analytical  laboratory  activities,  electron 
microscopes,  and  X-ray  machines] 
would  not  ordinarily  require  the  facility 
to  be  included  in  this  defmition. 
Accelerators  and  reactors  and  their 
operations  are  not  included.  The 
application  of  any  rule  to  a  non-reactor 
nuclear  facility  shall  be  applied  using  a 
graded  approach. 

Nuclear  facility  means  reactor  and 
non-reactor  nuclear  facilities. 

Nuclear  facility  operator  means  a 
person  certified  by  contractor  nuclear 
facility  management  to  manipulate  or 
handle  fissionable  materials  radioactive 
materials,  or  tritium  or  to  manipulate  the 
controls  of  equipment  used  or  produce, 
process,  transfer,  store,  or  package  such 
materials  at  DOE  non-reactor  nuclear 


facilities.  Personnel  in  these  positions 
typically  include  fissionable  material 
handlers,  tritium  operators,  chemical 
process  operators,  waste  tank  operators, 
and  enrichment  plant  operators. 

Nuclear  facility  supervisor  means  a 
person  certified  by  contractor  nuclear 
facility  management  to  manipulate, 
handle,  or  direct  the  manipulation  or 
handling  of  fissionable  materials, 
radioactive  materials,  or  tritium  or  to 
manipulate  or  direct  the  manipulation  of 
the  controls  of  equipment  used  to 
produce,  process,  transfer,  store,  or 
package  such  materials  at  DOE  non- 
reactor  nuclear  facilities.  Personnel  in 
these  positions  typically  include 
fissionable  material  handler  supervisors, 
tritium  operator  supervisors,  chemical 
process  operator  supervisors,  waste 
tank  operator  supervisors,  and 
enrichment  plant  operator  supervisors. 

Occurence  Report  means  a 
documented  evaluation  of  an  event  or 
condition  that  is  prepared  in  sufficient 
detail  to  enable  the  reader  to  assess  its 
significance,  consequences,  or 
implications  and  to  evaluate  the  actions 
being  proposed  or  employed  to  correct 
the  event  or  condition  or  to  avoid 
recurrence. 

Operating  Limits  means  those  limits 
which  are  required  for  nuclear  facilities 
to  ensure  the  safe  operation  of  the 
facility.  Specifically,  these  limits  include 
Safety  Limits,  Limiting  Control  Settings, 
and  limiting  Conditions  for  Operation. 

Person  means  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  public  or 
private  institution,  group.  Government 
agency,  any  State  or  political 
subdivision  of,  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  other  entity  and  any  legal 
successor,  representative,  agent  or 
agency  of  the  foregoing;  provided  that 
person  does  not  include  the  Department 
or  the  United  States  Nuclear  Regulatory 
Commission. 

Preliminary  SAR  or  PSAR  means  the 
SAR  submitted  to  and  approved  by  DOE 
prior  to  the  construction  and 
preoperational  testing  of  a  nuclear 
facility. 

Process  means  a  system  of  actions 
designated  to  achieve  an  end  or  result. 

Program  Manager  means  the  DOE 
Headquarters  (HQ)  individual,  or  his 
designee  appointed  by  and  under  the 
direction  of  a  Program  Secretarial 
Officer,  who  is  directly  involved  in  the 
operation  of  a  facility  under  his 
cognizance  and  who  holds  signature 
authority  to  provide  technical  direction 
through  DOE  Field  Organizations  to 
DOE  contractors  for  these  facilities. 

Program  Secretarial  Officers  (PSOs) 
means  the  heads  of  DOE  offices  with 


responsibility  for  specific  DOE  nuclear 
facilities.  These  include  the  Assistant 
Secretaries  for  Nuclear  Energy,  and 
Defense  Program  and  the  Directors  of 
Energy  Research,  Civilian  Radioactive 
Waste  Management,  Environmental 
Restoration  and  Waste  Management, 
and  New  Production  Reactors. 

Quality  means  the  degree  to  which  an 
item  or  process  meets,  fails  to  meet,  or 
exceeds  the  user's  requirements  and 
expectations. 

Quality  Assurance  means  all  those 
actions  that  provide  confidence  that 
quality  is  achieved. 

Quality  Assurance  Program  or  QAP 
means  the  overall  program  for  a  DOE 
nuclear  facility  which  assigns 
responsibilities  and  authorities,  defines 
policies  and  requirements,  and  provides 
for  the  performance  and  assessment  of 
work. 

Reactor  means,  unless  it  is  modified 
by  word  such  as  containment,  vessel,  or 
core,  the  entire  nuclear  reactor  facility, 
including  the  housing,  equipment,  and 
associated  areas  devoted  to  the 
operation  and  maintenance  of  one  or 
more  reactor  cores.  Any  apparatus  that 
is  designed  or  used  to  sustain  nuclear 
chain  reactions  in  a  controlled  manner, 
including  critical  and  pulsed  assemblies 
and  research,  test,  and  power  reactors. 
is  defined  as  a  reactor.  All  assemblies 
designed  to  perform  subcritical 
experiments  that  could  potentially  reach 
criticality  are  also  to  be  considered 
reactors.  Critical  assemblies  are  special 
nuclear  devices  designed  and  used  to 
sustain  nuclear  reactions.  Critical 
assemblies  may  be  subject  to  frequent 
core  and  lattice  configuration  change 
and  may  be  used  frequently  as  mockups 
of  reactor  configurations. 

Reactor  operator  means  a  person 
certified  by  contractor  nuclear  facility 
management  to  operate  (manipulate  the 
controls  of)  a  DOE-owned  reactor. 

Record  means  a  completed  document 
or  other  media  that  provides  objective 
evidence  of  an  item  or  process. 

Release  means  any  spilling,  leaking, 
pimiping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  otherwise 
disposing  of  substances  into  the 
environment.  This  includes  abandoning/ 
discarding  any  type  of  receptacle 
containing  substances  or  the  stockpiling 
of  a  reportable  quantity  of  a  hazardous 
substance  in  unenclosed  containment 
structures. 

Reportable  Occurrence  means  an 
event  or  condition  to  be  reported  in 
accordance  with  the  criteria  in  this  part. 

Reportable  Quantity  means,  for  any 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
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responsibility  for  specific  DOE  nuclear 
facilities.  These  include  the  Assistant 
Secretaries  for  Nuclear  Energy,  and 
Defense  Program  and  the  Directors  of 
Energy  Research.  Civilian  Radioactive 
Waste  Management,  Environmental 
Restoration  and  Waste  Management, 
and  New  Production  Reactors. 

Quality  means  the  degree  to  which  an 
item  or  process  meets,  fails  to  meet,  or 
exceeds  the  user's  requirements  and 
expectations. 

Quality  Assurance  means  all  those 
actions  that  provide  confidence  that 
quality  is  achieved. 

Quality  Assurance  Program  or  QAP 
means  the  overall  program  for  a  DOE 
nuclear  facility  which  assigns 
responsibilities  and  authorities,  defines 
policies  and  requirements,  and  provides 
for  the  performance  and  assessment  of 
work. 

Reactor  means,  unless  it  is  modified 
by  word  such  as  containment,  vessel,  or 
core,  the  entire  nuclear  reactor  facility, 
including  the  housing,  equipment,  and 
associated  areas  devoted  to  the 
operation  and  maintenance  of  one  or 
more  reactor  cores.  Any  apparatus  that 
is  designed  or  used  to  sustain  nuclear 
chain  reactions  in  a  controlled  manner, 
including  critical  and  pulsed  assemblies 
and  research,  test,  and  power  reactors, 
is  defined  as  a  reactor.  All  assemblies 
designed  to  perform  subcritical 
experiments  that  could  potentially  reach 
criticality  are  also  to  be  considered 
reactors.  Critical  assemblies  are  special 
nuclear  devices  designed  and  used  to 
sustain  nuclear  reactions.  Critical 
assemblies  may  be  subject  to  frequent 
core  and  lattice  configuration  change 
and  may  be  used  frequently  as  mockups 
of  reactor  configurations. 

Reactor  operator  means  a  person 
certified  by  contractor  nuclear  facility 
management  to  operate  (manipulate  the 
controls  of)  a  DOE-owned  reactor. 

Record  means  a  completed  document 
or  other  media  that  provides  objective 
evidence  of  an  item  or  process. 

Release  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  otherwise 
disposing  of  substances  into  the 
environment.  This  includes  abandoning/ 
discarding  any  type  of  receptacle 
containing  substances  or  the  stockpiling 
of  a  reportable  quantity  of  a  hazardous 
substance  in  unenclosed  containment 
structures. 

Reportable  Occurrence  means  an 
event  or  condition  to  be  reported  in 
accordance  with  the  criteria  in  this  part. 

Reportable  Quantity  means,  for  any 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
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Act  (CERCLA)  hazardous  substance,  the 
quantity  established  in  Table  302.4  of 
§  302.4  and  appendix  B  of  40  CFR  part 
302,  the  release  of  which  requires 
notification  unless  federally  permitted. 

Risk  means  the  quantitative  or 
qualitative  expression  of  possible  loss 
that  considers  both  the  probability  that 
a  hazard  will  cause  harm  and  the 
consequences  of  that  event. 

Safety  Analysis  means  a  documented 
process:  (1)  To  provide  systematic 
identification  of  hazards  within  a  given 
DOE  operation;  (2)  to  describe  and 
analyze  the  adequacy  of  the  measures 
taken  to  eliminate,  control,  or  mitigate 
identified  hazards;  and  (3]  to  analyze 
and  evaluate  potential  accidents  and 
their  associated  risks.  , 

Safety  Analysis  Report  or  SAR  means 
that  report  which  documents  the 
adequacy  of  safety  analysis  for  a 
nuclear  facility  to  ensure  that  the  facility 
can  be  constructed,  operated, 
maintained,  shut  down,  and 
decommissioned  safely  and  in 
compliance  with  applicable  laws  and 
regulations. 

Safety  Basis  means  the  combination 
of  information  relating  to  the  contTol  of 
hazards  at  a  nuclear  facility  (including 
design,  engineering  analyses,  and 
administrative  controls)  upon  which 
DOE  depends  for  its  conclusion  that 
activities  at  the  facility  can  be 
conducted  safely. 

Safety  Limit  or  SL  means  a  limit  on 
process  variables  associated  with  those 
passive  physical  barriers  that  are 
necessary  for  the  intended  facility 
function  and  that  required  to  guard 
against  the  uncontrolled  release  of 
radioactive  or  other  hazardous 
materials. 

Senior  reactor  operator  means  a 
person  certified  by  contractor  nuclear 
facility  management  to  operate  and 
direct  the  operation  of  a  DOE-ovraed 
reactor. 

Service  means  the  performance  of 
work,  such  as  design,  fabrication, 
inspection,  nondestructive  examination, 
repair,  or  installation. 

Surveillance  Requirement  or  SR 
means  a  requirement  relating  to  test, 
calibration,  or  inspection  that  ensures 
the  necessarj'  operabilify  and  quality  of 
safety-related  items  required  for  the  safe 
operation  of  a  facility. 

Technical  Safety  Requirements  or 
TSRs  means  those  requirements  that 
define  the  conditions,  safe  boundaries, 
and  the  management  or  administrative 
controls  necessary  to  the  safe  operation 
of  a  nuclear  facility  and  to  reduce  the 
potential  risk  to  the  public  and  facility 
workers  from  uncontrolled  releases  of 
radioactive  materials  or  from  radiation 
exposures  due  to  inadvertent  criticality. 


A  TSR  consists  of  operating  controls, 
use  and  apphcation  instructions,  and  the 
bases  thereof. 

TSR  Bases  means  the  reasons  for 
operating  limits,  surveillance 
requirements,  administrative  controls, 
and  use  and  application  instructions. 

TS/?  Design  Features  means  the 
passive  design  features  of  a  facility  that, 
if  altered,  or  modified,  would  have  a 
significant  effect  on  the  safe  operation 
of  the  facility. 

(b)  Terms  defined  in  the  Act  and  not 
defined  in  these  results  are  used 
consistent  with  the  meanings  given  in 
the  Act. 

(c)  As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  830.4    General  rul«. 

(a)  No  person  shall  take  or  cause  to  be 
taken  any  action  inconsistent  with  the 
requirements  of  this  part  or  any 
program,  plan,  schedule,  or  other 
process  established  by  this  part. 

(b)  With  respect  to  a  particular  DOE 
nuclear  facility,  the  contractor 
responsible  for  the  design,  construction, 
operation,  or  decommissioning  of  that 
facility  shall  be  responsible  for 
implementation  of  and  compliance  with 
the  requirements  of  this  part. 

§  830.5    Enf orctment 

The  requirements  in  this  part  are 
subject  to  enforcement  by  all 
appropriate  means,  including  the 
imposition  of  civil  and  criminal 
penalties  in  accordance  with  the 
provisions  of  part  820  of  this  chapter. 

S  830.6    Records. 

A  person  shall  maintain  complete  and 
accurate  records  as  necessary  to 
substantiate  its  compliance  with  the 
requirements  of  this  part. 

§  830.7    Graded  approach. 

(a)  Where  indicated  in  a  subpart,  a 
graded  approach  shall  be  utilized  to 
comply  with  the  requirements. 

(b)  Any  submission  to  DOE 
concerning  a  requirement  shall  indicate 
whether  a  graded  approach  is  being 
utilized  to  comply  with  the  requirement 
and  shall  set  forth  the  justification  for 
the  graded  approach. 

Subpart  A— General  Provisions 

§830.  too    Scops  of  subpart 

This  subpart  prescribes  requirements 
that  are  generally  applicable  to  more 
than  one  phase  of  the  life  cycle  of  a 
DOE  nuclear  facility. 


§83ai10    Sstaty  anatysis  rsport 

(a)  General  rule.  A  contractor 
responsible  for  a  DOE  nuclear  facility 
shall— 

(1)  Perform  a  safety  analysis  that 
develops  and  evaluates  the  adequacy  of 
the  safety  basis  for  the  facility; 

(2)  Prepare  an  SAR.  including  a 
hazard  analysis,  to  document  the  safety 
analysis  and  submit  the  SAR  to  DOE  for 
approval;  and 

(3)  Carry  out  its  responsibilities 
concerning  the  facility  in  accordance 
with  the  SAR.  as  approved  and  modified 
by  DOE. 

(b)  Graded  approach.  A  graded 
approach  shall  be  used  in  preparation  of 
an  SAR.  lustification  for  the  level  of 
analysis  and  documentation  shall  be 
provided  for  each  hazard  considered. 

(c)  Scope  and  content  of  Safety 
Analysis  Reports.  A  SAR  shall: 

(1)  Define  the  safety  basis; 

(2)  Document  the  logic  of  its 
derivation; 

(3)  Justify  its  adequacy; 

(4)  Document  the  assumptions 
employed  in  the  safety  analysis; 

(5)  Set  forth  the  results  of  the  safety 
analysis. 

(d)  Contents  of  Safety  Analysis 
Report  A  SAR  shall  contain  sections 
that  set  forth: 

(1)  Executive  summary; 

(2)  Applicable  statutes,  rules,  and 
Departmental  orders; 

(3)  Site  characteristics; 

(4)  Facility  description  and  operation 
including  design  of  principal  structures, 
components,  systems,  engineered  safety 
features,  and  processes; 

(5)  Hazard  analysis  and  classification 
of  the  facility  under  paragraph  (e)  of  this 
section; 

(8)  Principal  safety  criteria; 

(7)  Radioactive  waste  management; 

(8)  Inadvertent  criticality  protection; 

(9)  Radiation  protection; 

(10)  Analysis  of  normal,  abnormal, 
and  accident  conditions,  including 
design  basis  accidents:  assessment  of 
risks;  consideration  of  natural  and  man- 
made  external  events;  assessment  of 
contributory  and  causal  events, 
mechanisms,  and  phenomena;  and 
consideration  of  the  need  for  analysis  of 
beyond-design-basis  accidents; 

(11)  Management,  organization,  and 
institutional  safety  provisions: 

(12)  Procedures  and  training: 

(13)  Human  factors: 

(14)  Initial  testing,  in-service 
surveillance,  and  maintenance; 

(15)  Derivation  of  Technical  Safety 
Requirements: 

(16)  Operational  safety; 

(17)  Quality  assurance: 

(18)  Emergency  preparedness;  and 
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(19)  Provisions  for  decontamination 
and  decommissioning. 

(e)  Hazard  classification  for  DOE 
nuclear  facilities  and  operations.  A 
contractor  shall  perform  a  hazard 
analysis  for  a  DOE  nuclear  facility  in 
accordance  with  the  following 
requirements. 

(1)  Classification  Categories.  The 
consequences  of  unmitigated  releases  of 
radioactive  material  shall  be  evaluated 
facilities  and  classified  by  the  following 
hazard  categories: 

(i)  Category  1  hazard.  The  hazard 
analysis  shows  the  potential  for 
significant  off-site  consequences. 

(ii)  Category  2  hazard.  The  hazard 
analysis  shows  the  potential  for 
significant  on-site  consequences. 

(iii)  Category  3  hazard.  The  hazard 
analysis  shows  the  potential  for  only 
localized  consequences. 

(2)  Inventory  of  hazardous  materials. 
The  hazard  analysis  shall  be  based  on 
an  inventory  enveloping  all  radioactive 
materials  that  are  stored,  utilized,  or 
may  be  formed  within  a  nuclear  facility. 

(3)  Evaluation  of  potential  releases. 
The  hazard  analysis  shall  identify 
energy  sources  or  processes  that  might 
contribute  to  the  generation  or 
uncontrolled  release  of  radioactive 
materials.  The  hazard  analysis  shall 
estimate  the  consequences  of  accidents 
In  which  the  facility  or  process  and/or 
materials  in  the  inventory  are  assumed 
to  interact,  react,  or  be  released  in  a 
manner  to  produce  a  threat  or  challenge 
to  the  health  and  safety  of  individuals, 
on  and  off  site. 

(4)  Submission  of  hazard  analysis  to 
DOE.  The  hazard  analysis  shall  be 
submitted  to  DOE  for  approval: 

(i)  For  a  new  facility,  as  part  of  the 
Preliminary  SAR  (PSAR);  or 

(ii)  For  a  facility  subject  to  paragraph 
(g)  of  this  section,  in  accordance  with 
the  safety  analysis  plan  and  schedule 
required  by  paragraph  (g)(2)  of  this 
section. 

(f)  Approval  of  Safety  Analysis 
Reports  for  new  DOE  nuclear  facilities. 
(1)  A  contractor  shall  obtain  DOE 
approval  of  a  PSAR  prior  to  construction 
and  preoperational  testing  of  a  new 
facility;  provided  that  DOE  authorize 
limited  activities  of  this  type  without 
approval  of  a  PSAR.  A  PSAR  shall 
document  the  adequacy  of  the  safety 
basis  for  a  new  nuclear  facility  and 
provide  assurance  that  the  facility  can 
be  constructed,  operated,  maintained, 
and  shut  down  safely  and  in  compliance 
with  applicable  laws  and  regulations. 

(2)  A  contractor  shall  submit  the 
FSAR  to  DOE  for  approval  prior  to  the 
authorization  to  operate  a  new  facility. 
A  FSAR  shall  document  the  adequacy  of 
the  safety  basis  and  provide  assurance 


that  the  facility  can  be  operated, 
maintained,  and  shut  down  safely  and  in 
compliance  with  applicable  laws  and 
regulations. 

(3)  DOE  may  direct,  in  %vriting,  that 
the  PSAR  and  FSAR  for  a  facility  be 
merged  into  a  single  SAR  that  meets  the 
requirements  of  paragraphs  (f)(1)  and 
(f)(2)  of  this  section.  DOE  may  also 
direct,  in  writing,  that  a  SAR  be 
submitted  in  stages. 

(4)  If  a  SAR  for  a  new  facility  is 
scheduled  to  be  submitted  before  one 
year  after  the  effective  date  of  this 
section,  contractors  shall  comply  with 
the  requirements  of  paragraph  (g)  of  this 
section. 

(g)  Preparation  and  submittal  of 
upgraded  Safety  Analysis  Reports  for 
existing  DOE  nuclear  facilities.  (1)  A 
contractor  of  an  existing  facility  shall 
implement  a  program  to  upgrade,  as 
necessary,  the  safety  analysis  for  the 
facility  to  reflect  the  current  safety  basis 
and  to  bring  the  safety  analysis  and 
SAR  for  the  facility  into  compliance 
with  this  section  and  provide  assurance 
that  the  facility  can  be  operated, 
maintained,  and  shut  down  safely  and  in 
comphance  with  applicable  laws  and 
regulations.  Upgraded  SARs  shall  be 
submitted  to  DOE  for  approval  in 
accordance  with  the  plan  and  schedule 
required  by  paragraph  (g)(2)  of  this 
section. 

(2)  Plan  and  schedule  for  Safety 
Analysis  Reports.  Within  6  months  of 
the  effective  date  of  this  section,  each 
contractor  subject  to  paragraph  (f)  (1)  of 
this  section  shall  submit  to  the 
Department,  for  its  review  and  approval, 
an  overall  plan  and  schedule  for 
complying  with  paragraph  (g)(1)  of  this 
section.  This  submittal  shall  describe 
the  need  for  upgrading  the  SAR  and 
shall  include  a  preliminary  assessment 
of  facility  hazards;  the  basis  for  the 
content,  schedule,  and  level  of  detail 
proposed;  bases  for  interim  operation  or 
restrictions  on  interim  operations;  and 
administrative  controls  during  the 
upgrade  process.  The  plan  and  schedule 
submitted  by  a  contractor  shall  be 
considered  approved  180  days  after 
submittal,  unless  it  is  approved  or 
rejected  by  DOE  at  an  earlier  date  and 
shall  contain  any  changes  made  or 
directed  by  DOE.  Any  change  to  an 
approved  plan  or  schedule  must  be 
approved  by  DOE.  The  contractor  shall 
comply  with  the  plan  and  schedule,  as 
approved  and  modified  by  DOE. 
(h)  Periodic  updates  of  Safety 
Analysis  Reports.  A  contractor  of  a 
nuclear  facility  shall  annually  update 
the  SAR  for  the  facility  to  ensure  that 
the  information  in  the  SAR  is  current, 
remains  applicable,  and  reflects  all 
changes  implemented  up  to  6  months 


prior  to  the  filing  of  the  updated  SAR. 
The  DOE  approval  of  any  Unreviewed 
Safety  Question  pursuant  to  S  830.112, 
and  the  material  submitted  by  the 
contractor  to  DOE  in  support  of  that 
approval,  shall  be  considered  an 
addendum  to  the  SAR  until  the 
information  is  incorporated  into  the  SAR 
as  part  of  the  next  periodic  update. 

(i)  Additional  information.  DOE  may 
require  a  contractor  to  prepare  and 
submit  at  any  time  to  DOE  additional 
information  necessary  to  supplement  an 
SAR  in  order  to  facilitate  a  DOE 
decision  regarding  the  safety  of  a 
facility. 

(j)  Document  control.  A  contractor 
must  maintain  such  document  control  as 
may  be  necessary  to  ensure  that  all 
users  of  a  SAR  designated  by  DOE  or 
the  contractor  as  authorized  users, 
including  DOE  line  management  and  the 
Department's  safety  oversight  groups, 
have  a  current  edition. 

S  830.1 1 1    Configuration  managomont 
[Rosorvad] 

§  83a  1 1 2    Unreviewwl  aaf ety  questions. 

(a)  A  contractor  responsible  for  the 
operation  of  a  DOE  nuclear  faciUty 
shall: 

(1)  Perform  all  safety  evaluations 
required  by  paragraph  (b)  of  this  section 
to  determine  whether  a  situation 
involves  a  USQ; 

(2)  Prior  to  implementation  of  a 
proposed  action,  obtain  DOE  approval 
for  situations  determined  to  involve  a 
USQ  or  a  change  in  a  TSR;  and 

(3)  Develop  and  implement  procedures 
to  govern  the  need  for,  and  the 
performance  of,  safety  evaluations 
under  this  section. 

(b)  A  safety  evaluation  shall  be 
performed  for 

(1)  Temporary  or  permanent  changes 
in  the  facility  as  described  in  the 
existing  safety  analyses; 

(2)  Temporary  or  permanent  changes 
in  the  procedures  as  derived  from 
existing  safety  analyses;  or 

(3)  Test  or  experiments  not  described 
in  existing  safety  analyses. 

(c)  A  situation  involves  a  USQ  if: 

(1)  The  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the 
facility  safety  analyses  could  be 
increased; 

(2)  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  faciUty 
safety  analyses  could  be  created;  or 

(3)  Any  margin  of  safety,  as  defined  in 
the  bases  of  the  TSRs,  could  be  reduced. 
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prior  to  the  filing  of  the  updated  SAR. 
The  DOE  approval  of  any  Unreviewed 
Safety  Question  pursuant  to  %  830.112. 
and  the  material  submitted  by  the 
contractor  to  DOE  in  support  of  that 
approval,  shall  be  considered  an 
addendum  to  the  SAR  until  the 
information  is  incorporated  into  the  SAR 
as  part  of  the  next  periodic  update. 

(i)  Additional  information.  DOE  may 
require  a  contractor  to  prepare  and 
submit  at  any  time  to  DOE  additional 
information  necessary  to  supplement  an 
SAR  in  order  to  facilitate  a  DOE 
decision  regarding  the  safety  of  a 
facility. 

(j)  Document  control.  A  contractor 
must  maintain  such  document  control  as 
may  be  necessary  to  ensure  that  all 
users  of  a  SAR  designated  by  DOE  or 
the  contractor  as  authorized  users, 
including  DOE  line  management  and  the 
Department's  safety  oversight  groups, 
have  a  current  edition. 

9  830.1 1 1    Configuration  manag«menL 
[RM«rv«d] 

S  83ai  12    Unrtviewcd  safety  question*. 

(a)  A  contractor  responsible  for  the 
operation  of  a  DOE  nuclear  facility 
shall: 

(1)  Perform  all  safety  evaluations 
required  by  paragraph  (b)  of  this  section 
to  determine  whether  a  situation 
involves  a  USQ; 

(2)  Prior  to  implementation  of  a 
proposed  action,  obtain  DOE  approval 
for  situations  determined  to  involve  a 
USQ  or  a  change  in  a  TSR;  and 

(3)  Develop  and  implement  procedures 
to  govern  the  need  for,  and  the 
performance  of,  safety  evaluations 
under  this  section. 

(b)  A  safety  evaluation  shall  be 
performed  for 

(1)  Temporary  or  permanent  changes 
in  the  facility  as  described  in  the 
existing  safety  analyses; 

(2)  Temporary  or  permanent  changes 
in  the  procedures  as  derived  from 
existing  safety  analyses:  or 

(3)  Test  or  experiments  not  described 
In  existing  safety  analyses. 

(c)  A  situation  involves  a  USQ  if: 

(1)  The  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the 
facility  safety  analyses  could  be 
increased; 

(2)  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  facility 
safety  analyses  could  be  created;  or 

(3)  Any  margin  of  safety,  as  defined  in 
the  bases  of  the  TSRs,  could  be  reduced. 
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(d)  When  a  contractor  identifies 
information  that  indicates  a  potential 
inadequacy  of  previous  analyses  as 
defined  in  the  SAR  or  a  possible 
reduction  in  safety  margins  as  defined  in 
the  TSRs,  the  contractor  shall: 

(1)  Notify  DOE  of  the  situation  upon 
discovery  of  the  information: 

(2)  Make  an  evaluation  in  accordance 
with  paragraphs  (a)  and  (c)  of  this 
section; 

(3)  Take  action  to  place  the  facility  in 
a  safe  condition  until  the  safety 
evaluation  is  completed;  and 

(4)  Submit  the  completed  safety 
evaluation  prior  to  removing  any 
operational  restrictions  initiated 
pursuant  to  paragraph  (d)(2)  of  this 
section. 

(e)  For  all  safety  evaluation  required 
under  this  section,  a  contractor  shall: 

(1)  Document  the  basis  for  the  USQ 
determination,  utilizing  the  procedures 
provided  for  in  paragraph  (a)(3]  of  this 
section  and  the  criteria  of  paragraph  (c) 
of  this  section; 

(2)  Maintain  documentation  required 
by  paragraph  (e)(1)  of  this  section  for 
the  authorized  operating  period  of  the 
facility  and  ensure  the  complete  transfer 
of  all  documentation  to  any  subsequent 
contractor  prior  to  termination  of  its 
contract; 

(3)  Incorpwate  in  the  existing  SAR  for 
the  facihty,  pursuant  to  i  830.110(g).  any 
changes  that  are  needed  as  a  result  of 
the  safety  evaluation  or  any  action 
taken  pursuant  to  this  section;  and 

(4)  Submit  to  DOE,  on  a  schedule 
corresponding  to  the  updates  of  the  SAR 
for  the  facility,  a  report  summarizing  all 
situations  for  which  a  safety  evaluation 
was  required  by  this  section  and 
indicating  all  "changes"  considered  in  a 
safety  evaluation  and  implemented  6 
mondis  or  more  before  the  submittal 
date  of  the  report. 

§830.120    QuaMty  aesursnce  requirements. 

(a)  General  rule. 

(ij  A  contractor  responsible  for  a  DOE 
nuclear  facility  shall: 

(i)  Conduct  its  activities  in  accordance 
writh  the  criteria  of  paragraph  (b);  of  this 
section: 

(ii)  Develop  and  submit  for  approval 
by  DOE  and  QAP  for  the  facility;  and 

(iii)  Implement  the  QAP,  as  approved 
and  modified  by  DOE. 

(2)  A  subconti-actor  or  a  supplier  of  a 
contractor  shall  comply  with  the 
standards  of  quality  set  forth  in  the 
QAP. 

(b)  Quah'ty  Assurance  criteria— {1) 
Management — (i)  Criterion  l^Program. 
The  contractor  shall  develop, 
implement,  and  maintain  a  written  QAP. 
The  QAP  shall  describe  the 
organizational  structure,  functional 


responsibilities,  levels  of  authority,  and 
interfaces  for  those  managing, 
perfcMming,  and  assessing  adequacy  of 
work.  The  QAP  shall  describe  the 
contractor's  management  system, 
including  planning,  scheduling,  and  cost- 
control  considerations. 

(ii)  Criterion  2 — Persoimel  Training 
and  Qualification.  Personnel  shall  be 
trained  and  qualified  to  ensure  that  tbey 
are  capable  of  performing  their  assigned 
work.  Personnel  shall  be  provided 
continuing  training  to  ensure  that  job 
proficiency  is  maintained. 

(iii)  Criterion  3 — Quality 
Improvement  The  contractor  shall 
establish  and  implement  processes  to 
detect  and  prevent  quality  problems  and 
to  ensure  quality  improvement  Items 
and  processes  that  do  not  meet 
established  requirements  shall  be 
identified,  controlled,  and  corrected. 
Correction  shall  include  identifying  the 
causes  of  problems  and  preventing 
recurrence.  Item  rehabihty,  process 
implementation,  and  other  quality- 
related  information  shall  be  reviewed 
and  the  data  analyzed  to  identify  items 
and  processes  needing  improvement. 

(iv)  Criterion  4 — Documents  and 
Records.  Documents  shall  be  prepared, 
reviewed,  approved,  issued,  used,  and 
revised  to  prescribe  processes,  specify 
requirements,  or  establish  design. 
Records  shall  be  specified,  prepared, 
reviewed,  approved,  and  maintained. 

(2)  Performance — (i)  Criterion  5 — 
Work  Processes.  Work  shall  be 
performed  to  establish  technical 
standards  and  administrative  controls. 
Wcr  k  shall  be  performed  under 
controlled  conditions  using  approved 
instructions,  procedures,  or  other 
appropriate  means.  Items  shall  be 
identified  and  controlled  to  ensure  their 
proper  use.  Items  shall  be  maintained  to 
prevent  their  damage,  loss,  or 
deterioration.  Equipment  used  for 
process  monitoring  or  data  collection 
shall  be  caUbrated  and  maintained. 

(ii)  Criterion  6— Design.  Items  and 
processes  shall  be  designed  using  sound 
engineering/scientific  principles  and 
appropriate  standards.  Design  worfc, 
including  changes,  shall  incorporate 
applicable  requirements  and  design 
bases.  Design  interfaces  shall  be 
identified  and  controlled.  The  adequacy 
of  design  products  shall  be  verified  or 
validated  by  individuals  or  groups  other 
than  those  who  performed  the  work. 
Verification  and  validation  woric  shall 
be  completed  before  approval  and 
implementation  of  the  design. 

(iii)  Criterion  7— Procurement 
Procured  items  and  services  shall  meet 
established  requirements  and  perform 
as  specified.  Prospective  suppliers  shall 
be  evaluated  and  selected  on  the  basis 


of  specified  criteria.  The  contractor  shall 
ensure  that  approved  suppliers  can 
continue  to  provide  acceptable  items 
and  services. 

(iv)  Criterion  9— Inspection  and 
Acceptance  Testing.  Inspection  and 
acceptance  testing  of  specified  items 
and  processes  shall  be  conducted  using 
established  acceptance  and 
performance  cnteria.  Equipment  used 
for  inspections  and  tests  shall  be 
calibrated  and  maintained. 

(3)  Assessment — (i)  Criterion  9 — 
Management  .Assessment.  ManagemenI 
at  all  levels  shall  periodically  assess  the 
integrated  quahty  assurance  program 
and  its  performance.  Problems  that 
hinder  the  organization  from  achieving 
its  obieotives  shall  be  identified  and 
corrected. 

(ii)  Criterion  10 — Independent 
Assessment  Planned  and  periodic 
independent  assessments  shall  be 
conducted  to  measure  items  quality  and 
process  effectiveness  and  to  promote 
improvement.  The  organization 
performing  independent  assessments 
shall  have  sufficient  authority  and 
freedom  from  the  line  organization  to 
carry  out  its  responsibilities.  Persons 
conducting  independent  assessments 
shall  be  technically  qualified  and 
knowledgeable  in  the  areas  assessed. 

(c)  Quality  Assurance  Program.  (1)  A 
contractor  shall  develop  a  QAP  by 
applying  the  quality  assurance  criteria 
specified  in  paragraph  (b)  of  this 
section.  A  QAP  shall  include  a 
discussion  of  how  the  criteria  of 
paragraph  (b)  of  this  section  will  be 
satisfied,  taking  into  consideration  the 
risk  associated  with  the  facility.  The 
contractor  shall  use  appropriate 
standards,  wherever  applicable,  to 
develop  and  implement  its  QAP. 

(2)  A  contractor  shall  obtain  DOE 
approval  of  a  QAP  for  a  new  facility 
prior  to  commencing  work. 

(3)  A  contractor  of  an  existing  facility 
shall  ensure  that  the  QAP  for  the  facibty 
meets  the  requirements  of  S  830.120  and 
shall  submit  the  QAP.  together  with  an 
implementation  plan,  to  DOE  for 
approval  within  180  days  after  the 
effective  date  of  this  section.  A  QAP 
shall  be  regarded  as  approved  by  DOB 
180  days  afier  submittal,  unless 
approved  or  rejected  by  DOE  at  an 
eariier  date.  A  QAP  shall  include  any 
modification  made  or  directed  by  DOR 

(4)  A  contractor  may,  at  any  time, 
make  changes  to  an  approved  QAP. 
Changes  made  over  the  previous  year  to 
an  approved  QAP  shaU  be  submitted 
annually  to  DOE  for  review.  A  change 
shall  be  regarded  as  approved  by  DOE 
00  Jays  after  submittal,  unless  approved 
or  rejected  by  DOE  at  an  eariier  date.  A 
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QAP  shall  include  any  modification 
made  or  directed  by  DOE.  A  submittal 
shall  identify  the  changes,  the  pages 
affected,  the  reason  for  the  changes,  and 
the  basis  for  concluding  that  the  revised 
program  continues  to  satisfy  the 
requirements  of  this  section.  Changes 
made  to  correct  spelling,  punctuation . 
or  other  editorial  items  do  not  require 
explanation. 

S  830.121    Software  control.  [Resorvod]  Subpart  B— Design 


made  as  required  by  paragraph  (b)(1)  of 
this  section. 

S  930.130    Human  factors.  [Reserved] 

{830.131    Fitness  for  duty.  [Reserved] 

S  830.132    Safety  concern  management 
[Reserved] 

9  830. 1 40    Decontamination  and 
decommissioning.  [Reserved] 


{830.122    Defect  identification  and 
reporting. 

(a)  General  rule.  (1)  A  subcontractor 
or  supplier  to  a  contractor  shall  identify 
and  report  an  actually  or  potentially 
defective  item  or  service  in  accordance 
with  the  requirements  of  this  section.  A 
report  shall  contain  sufficient 
information  to  permit  a  contractor  to 
evaluate  the  impact  of  the  defective  item 
or  service  on  a  facility. 

(2)  The  responsibility  for  identifying 
and  reporting  a  defective  item  or  service 
shall  extend  to  all  levels  and  individuals 
of  a  contractor,  subcontractor,  or 
supplier  organization. 

(3)  A  contractor  shall  ensure  that  its 
subcontractors  and  suppliers  comply 
with  this  section. 

(b)  Notification  of  DOE  Contractors. 
(1)  A  subcontractor  or  supplier  shall 
notify  a  purchaser  within  2  days  after  it 
identifies  an  actually  or  potentially 
defective  item  or  service.  If  the  first 
notification  is  by  means  other  than  in 
writing,  a  written  report  must  be 
submitted  within  5  working  days. 

(2)  The  notification  shall  include: 

(i)  Name  and  address  of  the  person 
providing  the  notification; 

(ii)  Nature  of  the  defect  and  any 
substantial  safety  hazard  that  could 
result,  if  Icnown; 

(iii)  A  description  of  the  defective  item 
or  service,  including  specific 
information,  such  as: 

(A)  Its  intended  or  actual  applications, 
if  known: 

(B)  Manufacturer's  name; 

(C)  Item  model  numbers: 

(D)  Name  and  addresses  of  the 
original  and  any  intermediate  suppliers: 

(E)  Number  of  defective  items;  and 

(F)  Potential  failure  modes; 

(iv)  IdentiHcation  of  the  facilities 
where  the  defective  items  and  services 
has  been  supplied,  to  the  extent  known; 

(v)  Actions  that  have  been  taken  or 
are  being  planned  to  correct  the 
defective  items  or  service,  including 
designation  of  the  organization 
responsible  for  implementing  the 
corrective  actions  and  the  schedule  for 
completion;  and 

(vi)  Identification  of  the  organization 
to  whom  notifications  have  or  will  be 


9830.200    Scope. 

This  subpart  prescribes  requirements 
that  are  principally  applicable  to  the 
design  of  DOE  nuclear  facilities. 

9830^10    Reactor  design  criteria. 
[Reeerved] 

9  830.21 1    Non-reactor  nuciear  facility 
design  criteria.  [Reserved] 

9830^12    Facility  protection  systems. 
[Reserved] 

9  830.213    Rre  protection.  [Reserved] 

9  830.214    Environmental  qualificatioa 
[Reserved] 

9  830.215    Protection  against  extreme 
external  ptwnomenon.  [Reserved] 

Subpart  C — Operations 

9830.300    Scope. 

This  subpart  prescribes  requirements 
that  are  principally  applicable  to  the 
operation  of  DOE  nuclear  facilities. 

9  830.3 1 0    Conduct  of  operations  at  DOE 
nuclear  facilities. 

(a)  A  contractor  responsible  for  the 
operation  of  a  DOE  nuclear  facility 
shall: 

(1)  Establish  and  implement  a 
program  to  control  the  conduct  of 
operations  at  the  facility; 

(2)  Prepare  and  submit  to  DOE  a 
conduct  of  operations  plan  to  document 
the  requirements,  standards,  and 
procedures  that  constitute  the  conduct 
of  operations  program;  and 

(3)  Comply  with  the  conduct  of 
operations  plan,  as  approved  and 
modified  by  DOE. 

(b)  A  conduct  of  operations  program 
shall  address: 

(1)  Operations  organization  and 
adininistration; 

(2)  Shift  routines  and  operating 
practices; 

(3)  Control  area  activities; 

(4)  Communications; 

(5)  Control  of  on-shift  training; 

(6)  Investigation  of  abnormal  events; 

(7)  Notifications; 

(8)  Control  of  equipment  and  system 
status: 

(9)  Lockout  and  tagout; 


(10)  Independent  verification; 

(11)  Logkeeping; 

(12)  Operations  turnover 

(13)  Operations  aspects  of  facility 
chemistry  and  unique  processes: 

(14)  Required  reading; 

(15)  Timely  orders  to  operators; 

(16)  Operations  procedures: 

(17)  Operator  aid  postings;  and 

(18)  Equipment  and  piping  labeling. 

(c)  A  contractor  shall  use  a  graded 
approach  in  applying  the  elements  in 
paragraph  (b)  of  this  section  to 
operations  under  his  cognizance. 

(d)  Within  6  months  of  the  effective 
date  of  this  section,  a  contractor  of  an 
existing  facility  shall  submit  a  conduct 
of  operations  plan  that: 

(1)  Describes  the  program  to  control 
the  conduct  of  operations  at  the  facility; 

(2)  Indicates  how  each  element  in 
paragraph  (b)  of  this  section  is  applied 
within  the  contractors  requirements, 
standards,  procedures,  or  other 
measures:  and 

(3)  Documents  the  application  of  the 
graded  approach  in  paragraph  (c)  of  this 
section  by  identifyiiig  where  and 
explaining  why  the  program  modifies  or 
does  not  address  an  element  in 
paragraph  9(b)  of  this  section. 

(e)  Conduct  of  operations  plans  shall 
be  considered  approved  180  days  after 
submittal,  unless  approved  or  rejected 
by  DOE  at  an  earlier  date,  and  shall 
include  any  modifications  made  or 
directed  by  DOE. 

(f)  A  change  in  a  conduct  of 
operations  plan  that  reduces  the  level  of 
compliance  must  be  submitted  to  DOE 
and  receive  DOE  approval  prior  to 
implementation. 

(g)  A  contractor  shall  assess  its 
implementation  of  a  conduct  of 
operations  program  and  its  effectiveness 
on  facility  operations  through 
management  observation  and  audit.  A 
contractor  shall  assure  that  all 
deviations  from  the  program  are 
formally  noted  and  corrected  as 
required  to  comply  with  this  section. 

9830.320    Technical  safety  requirements. 

(a)  A  contractor  responsible  for  a 
DOE  nuclear  facility  shall: 

(1)  Prepare  the  TSR  for  the  facility; 

(2)  Submit  the  TSR  to  DOE  for 
approval:  and 

(3)  Operate  the  facihty  in  accordance 
with  the  TSR  as  approved  and  modified 
by  DOE; 

(b)  DOE  may  waive  the  application  of 
this  section  in  any  situation  where  DOE 
determines,  on  the  basis  of  the  safety 
analysis  for  the  facility,  TSRs  would  not 
be  appropriate. 

(c)  TSRs  shall  be  based  on  the  facility 
SAR  and  shall  set  forth  specific  limits 
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(10)  Independent  verification; 

(11)  Logkeeping; 

(12)  Operations  turnover 

(13)  Operations  aspects  of  facility 
chemistiV  and  unique  processes; 

(14)  Required  reading; 

(15)  Timely  orders  to  operators: 

(16)  Operations  procedures; 

(17)  Operator  aid  postings;  and 

(18)  Equipment  and  piping  labeling. 

(c)  A  contractor  shall  use  a  graded 
approach  in  applying  the  elements  in 
paragraph  (b)  of  this  section  to 
operations  under  his  cognizance. 

(d)  Within  6  months  of  the  effective 
date  of  this  section,  a  contractor  of  an 
existing  facility  shall  submit  a  conduct 
of  operations  plan  that: 

(1)  Describes  the  program  to  control 
the  conduct  of  operations  at  the  facility; 

(2)  Indicates  how  each  element  in 
paragraph  (b)  of  this  section  is  applied 
within  the  contractors  requirements, 
standards,  procedures,  or  other 
measures;  and 

(3)  Documents  the  application  of  the 
graded  approach  in  paragraph  (c)  of  this 
section  by  identifyiiig  where  and 
explaining  why  the  program  modifies  or 
does  not  address  an  element  in 
paragraph  9(b)  of  this  section. 

(e)  Conduct  of  operations  plans  shall 
be  considered  approved  180  days  after 
submittal,  unless  approved  or  rejected 
by  DOE  at  an  earlier  date,  and  shall 
include  any  modifications  made  or 
directed  by  DOE. 

(f)  A  change  in  a  conduct  of 
operations  plan  that  reduces  the  level  of 
compliance  must  be  submitted  to  DOE 
and  receive  DOE  approval  prior  to 
implementation. 

(g)  A  contractor  shall  assess  its 
implementation  of  a  conduct  of 
operations  program  and  its  effectiveness 
on  facility  operations  through 
management  observation  and  audit.  A 
contractor  shall  assure  that  all 
deviations  from  the  program  are 
formally  noted  and  corrected  as 
required  to  comply  with  this  section. 

S  830.320    Technical  safety  requirements. 

(a)  A  contractor  responsible  for  a 
DOE  nuclear  facility  shall: 

(1)  Prepare  the  TSR  for  the  facility: 

(2)  Submit  the  TSR  to  DOE  for 
approval;  and 

(3)  Operate  the  facility  in  accordance 
with  the  TSR  as  approved  and  modified 
by  DOE; 

(b)  DOE  may  waive  the  application  of 
this  section  in  any  situation  where  DOE 
determines,  on  the  basis  of  the  safety 
analysis  for  the  facility,  TSRs  would  not 
be  appropriate. 

(c)  TSRs  shall  be  based  on  the  facility 
SAR  and  shall  set  forth  specific  limits 
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and  other  requirements  as  specified  in 
this  section. 

(d)  A  TSR  shall  consist  of  the 
following: 

(1)  Operating  Limits  (OLs).—{i]  Safety 
Limits  fSLs).  This  section  of  the  TSR 
shall  contain  the  safety  limits  on  the 
process  variables.  If  a  safety  limit  for  a 
nuclear  facility  is  exceeded,  the  nuclear 
facility  shall  be  immediately  placed  in 
the  most  stable,  safe  condition 
attainable,  including  total  shutdown, 
except  where  such  action  might  reduce 
the  margin  of  safety.  If  a  safety  limit  for 
a  nuclear  reactor  is  exceeded,  the 
reactor  shall  be  shut  down  immediately. 
The  safe,  stable  condition  entered  as 
corrective  action  shall  be  maintained 
until  DOE  authorizes  further  operations. 

(ii)  Limiting  Control  Settings  (LCSs). 
This  section  of  the  TSR  shall  contain  the 
settings  for  automatic  alarms  and  for 
automatic  or  nonautomatic  initiation  of 
protective  actions  related  to  those 
variables  having  significant  safety 
functions.  The  specific  settings  chosen 
must  correct  a  situation  automatically  or 
manually  such  that  the  related  SL  is  not 
exceeded.  If  an  automatic  alarm  or 
protective  device  does  not  function  as 
required  during  an  applicable  operating 
mode,  the  contractor  shall  take  action  as 
defined  in  the  LCS  to  maintain  the 
variables  within  the  requirements  and  to 
repair  the  automatic  device  promptly  or 
to  shut  down  the  affected  part  of  the 
process  and,  if  required,  to  shut  down 
the  facility. 

(iii)  Limiting  Conditions  for  Operation 
(LCOs).  This  section  of  the  TSR  shall 
contain  the  limits  on  functional 
capability  or  performance  level.  If  a 
limiting  condition  for  operation  is  not 
met,  the  contractor  shall  take  any 
remedial  actions  defined  by  the  TSR 
until  the  condition  can  be  met. 

(2)  Surveillance  Requirements  (SRs). 
This  section  of  the  TSR  shall  contain  the 
surveillance  requirements  necessary  to 
maintain  operation  of  the  facility  within 
the  SLs,  LCSs,  and  LCOs.  If  a 
surveillance  requirement  is  not 
successfully  completed  or  accomplished 
within  its  required  frequency,  the 
systems  or  components  involved  shall 
be  assumed  to  be  inoperative  and 
actions  defined  by  limiting  control 
setting  or  limiting  condition  for 
operation  shall  be  taken  until  the 
systems  or  components  can  be  shown  to 
be  operable. 

(3)  Administrative  Controls.  This 
section  of  the  TSR  shall  contain  the 
requirements  associated  with 
administrative  controls,  including  those 
for  reporting  deviations  from  the  TSR. 
Staffing  requirements  for  facility 
positions  important  to  safe  operation  of 
the  facility  shall  be  included  in  the 


administrative  controls  subsection  of  the 
TSR.  Physical  and  administrative 
controls  of  the  criticalify  safety  program 
shall  also  be  provided  in  this  section^ 

(4)  Use  and  application.  This  section 
of  the  TSR  shall  contain  the  basic 
instructions  for  using  and  applying  the 
safety  restrictions  contained  in  the  TSR. 
Definitions  of  terms,  operating  modes, 
frequency  notations,  and  actions  to  be 
taken  in  the  event  of  violations  of  OLs 
or  SRs  are  to  be  included  in  this  section. 

(5)  Appendices. — (i)  Bases.  This 
Appendix  shall  provide  summary 
statements  of  the  reasons  for  the  OLs 
and  associated  SRs.  The  basis  shall 
show  how  the  numeric  value,  the 
condition,  or  the  surveillance  fufills  the 
purpose  derived  from  the  safety 
documentation.  The  primary  purpose  for 
describing  the  basis  of  each  requirement 
is  to  ensure  that  any  future  changes  to 
the  requirement  will  not  affect  its 
original  intent  or  purpose. 

(ii)  Design  features.  This  appendix 
shall  describe  passive  design  features  of 
the  facility  that,  if  altered  or  modified, 
would  have  a  significant  effect  on  safe 
operation.  If  design  features  are  in  a 
DOE-approved  SAR  pursuant  to  this 
part,  this  appendix  is  not  required. 

(e)  A  TSR  shall  be  kept  current  at  all 
times  so  that  it  reflects  the  facility  as  it 
exists  and  as  it  is  analyzed  in  the  SAR. 
A  contractor  shall  determine  whether 
revisions  to  a  TSR  are  required  upon 
originating  or  revising  a  SAR,  and,  if  so, 
shall  prepare  revisions  and  submit  them 
with  their  bases  for  DOE  approval 
concurrent  with  the  revised  SAR. 

(f)  All  proposed  revisions  to  a  TSR 
shall  be  submitted  for  DOE  approval 
prior  to  implementation  of  the  revision. 
The  submittal  shall  include  the  bases  for 
the  proposed  revision. 

(g)  Only  the  current  DOE-approved 
TSRs  shall  be  used  for  the  operation  of 
the  facility.  The  current  DOE-approved 
TSRs  shall  be  a  controlled  document. 

(h)  A  contractor  may  take  emergency 
actions  that  depart  from  approved  TSRs 
when  no  actions  consistent  with  the 
TSRs  are  immediately  apparent,  and 
when  these  actions  are  needed  to 
protect  the  public  health  and  safety. 
Such  actions  shall  be  approved,  as  a 
minimum,  by  a  certified  operator. 

(i)  A  contractor  shall  submit  TSRs  to 
DOE  for  approval  in  accordance  with 
the  following  schedules: 

(1)  For  a  new  facility,  the  TSRs  shall 
be  approved  by  DOE  before  operation  of 
the  facility. 

(2)  For  an  existing  facility  (or  a  new 
facility  expected  to  be  operational 
within  6  months  of  the  effective  date  of 
this  section)  that  does  not  have 
approved  Technical  Specifications  or 
Operational  Safety  Requirements,  the 


TSRs  shall  be  submitted  for  DOE 
approval  within  6  months  of  the 
effective  date  of  this  section. 

(3)  For  an  existing  facility  that  has 
DOE-approved  Technical  Specifications 
or  Operational  Safety  Requirements,  a 
review  shall  be  conducted  by  the 
contractor  to  compare  these  documents 
with  the  provisions  of  this  section. 

(i)  If  the  existing  Technical 
Specifications  or  Operational  Safety 
Requirements  comply  with  the 
provisions  of  this  section  (except  for 
format),  the  contractor  shall  submit  a 
statement  to  DOE  stipulating  to  that  fact 
within  6  months  of  the  effective  date  of 
this  section.  A  copy  of  the  existing 
documents  shall  accompany  the 
statement.  DOE  shall  review  this 
statement  for  approval.  The  existing 
Technical  Specifications  or  Operational 
Safety  Requirements  shall  be  converted 
to  TSRs  (i.e..  reprinting,  changing 
references  in  procedures,  etc.)  when 
revisions  are  made  to  the  documents  or, 
in  any  event,  within  3  years  after  the 
effective  date  of  this  section.  During  the 
interim  period  until  the  revised  TSRs  are 
approved  by  DOE,  the  existing 
Technical  Specifications  or  Operational 
Safety  Requirements  shall  be  treated  as 
a  DOE-approved  TSR  for  purposes  of 
this  section. 

(ii)  If  the  existing  Technical 
Specifications  or  Operational  Safety 
Requirements  do  not  comply  with  the 
provisions  of  this  section,  the  contractor 
shall  make  the  revisions  necessary  to 
bring  the  document  into  compliance 
with  this  section  and  shall  submit  the 
resulting  TSR  to  DOE  for  review  and 
approval  within  6  months  of  the 
effective  date  of  this  section.  Upon 
approval,  the  TSR  shall  replace  the 
existing  Technical  Specifications  or 
Operational  Safety  Requirements. 

(4)  TSRs  shall  be  considered  approved 
180  days  after  its  submittal  to  DOE, 
unless  approved  or  rejected  by  DOE  at 
an  earlier  date,  and  shall  include  any 
modifications  made  or  directed  by  DOE. 

§930.330    Training  and  certmcatton. 

(a)  General  rule.  A  contractor 
responsible  for  a  DOE  nuclear  facility 
shall: 

(1)  Develop  and  implement  the 
training  programs  required  by  this 
section; 

(2)  Evaluate  and  certify  personnel  as 
required  by  this  section; 

(3)  Prepare  and  submit  to  DOE  a 
training  plan  that  sets  forth  its 
implementation  of  the  training  and 
certification  requirements  of  this 
section:  and 
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(4)  Comply  with  the  training  plan  for 
the  facility  as  approved  and  modified  by 
DOE. 

(b)  Certified  personnel.— il)  Training 
programs.  Initial  and  continuing  training 
programs  for  personnel  to  be  certified 
shall  be  developed  and  implemented  to 
ensure  they  are  qualified  to  perform  job 
requirements.  Training  program  content 
shall  be  designed  based  on  an  analysis 
of  job  duties  derived  from  information  in 
the  SAR.  system  description  manuals 
and  operating  procedures,  TSRs,  and 
lessons  learned  from  occiirrence  reports. 
The  program  shall  utilize  a  systematic 
approach  to  training  that  includes  the 
following  basic  elements: 

(i)  Systematic  analysis  of  the  jobs  to 
be  performed: 

(ii)  Learning  objectives  derived  from 
the  analysis  that  describe  desired 
performance  after  training: 
(iii)  Training  design  and 
implementation  based  on  the  learning 
objectives; 

(iv)  Evaluation  of  trainee  mastery  of 
the  objectives  during  training;  and 

(v)  Evaluation  and  revision  of  the 
training  based  on  the  performance  of 
trained  personnel  in  the  job  setting. 

(2)  Initial  training.  An  initial  training 
program  shall  be  established  in 
accordance  with  paragraph  (b)(1)  of  this 
section  to  develop  or  enhance  the 
knowledge,  skills,  and  abihty  of  certified 
operators  (reactor  operators  and  nuclear 
facility  operators)  and  certified 
supervisors  (senior  reactor  operators 
and  nuclear  facility  superx'isors)  to 
perform  job  assignments.  The  program 
shall  consist  of  a  combination  of 
clasroom  and  on-the-job  training  and 
shall  include  simulator  and  laboratory 
training  for  those  facilities  required  to 
have  simulators  or  which  have 
laboratory  facilities,  as  it  applies  to  the 
position.  Gassroom  training  may 
include  lectures,  seminars,  computer- 
based,  and  structured  self-study  training 
activities.  The  program  shall  include 
training  on  basic  theory  and 
fundamentals,  principles  of  facility 
operation  and  operating  characteristics, 
facility  systems,  and  normal,  abnormal, 
and  emergency  operating  procedures. 
(3)  Certification.  Reactor  operators 
and  senior  reactor  operators  at  DOE 
Category  A  and  Category  B  reactor 
facilities  and  nuclear  facility  operators 
and  nuclear  facihty  supervisors  at  DOE 
non-reactor  nuclear  facilities  shall  be 
certified. 

(i)  The  program  leading  to 
certification  shall  be  governed  by 
written  procedures,  which  shall  include 
requirements  for  documented 
assessment  of  the  person's 
qualifications  through  examinations  and 
operational  evaluations. 


(ii)  Certification  shall  be  valid  for  a 
period  of  2  years,  unless  revoked  for 
cause,  at  which  time  the  certified 
individual  shall  be  recertified  in 
accordance  with  paragraph  (b)(10)  of 
this  section. 

(4)  Continuing  training.  Continuing 
training  programs  shall  be  estabhshed  in 
accordance  with  paragraph  (b)(1)  of  this 
section  to  maintain  and  enhance  the 
knowledge  and  proficiency  of  certified 
operators  and  certified  supervisors. 
These  programs  shall: 

(i)  Be  administered  on  a  2-year  cycle 
and  shall  be  followed  by  successive 
continuing  training  programs:  and 

(ii)  Consist  of  preplanned  classroom 
training,  on-the-job  training,  and 
operational  evaluations  and  shall 
include  the  following,  at  a  minimum,  as 
related  to  job  performance: 

(A)  Training  and  examination 
covering  abnormal  procedures  and 
emergencies  at  least  annually; 

(B)  Training  in  significant  facility 
system  and  component  changes, 
applicable  procedure  changes, 
applicable  industry  and  facility-specific 
operating  experience,  and  selected 
fundamentals  with  emphasis  on  seldom- 
used  knowledge  and  skills  necessary  to 
ensure  nuclear  safety; 

(C)  Training  drills  conducted  in  the 
nuclear  facihty  to  enable  personnel  and 
operating  teams  to  respond  to  abnormal 
or  accident  situations; 

(D)  Instruction  in  the  use  of  facility 
systems  to  control  or  mitigate  accidents, 
including  both  classroom  and  on-the-job 
training  conducted  in  the  facility;  and 

(E)  training  in  the  following  subjects, 
as  apphcable  to  the  position,  whenever 
examinations  and  experience  (industry 
and  nuclear  facility-specific)  or  other 
evidence  indicates  a  need  for  emphasis: 

[1]  Theory  and  principles  of  nuclear 
facility  operation: 

[2]  General  and  specific  facility 
operating  characteristics; 

(3)  Facility  instnmientation  and 
control: 

[4]  Facility  protection  systems: 

(5)  Engineered  safety  features; 

[6]  Normal,  abnormal,  and  emergency 
operating  procedures: 

(7)  Radiation  control  and  safety:  and 

[8]  TSRs. 

(5)  Written  examinations  and 
operational  evaluations,  (i)  Written 
examinations  and  operational 
evaluations  shall  be  prepared  and 
administered  to  demonstrate  that  the 
knowledge,  skills,  and  abilities  of 
certified  operators  and  certified 
supervisors  are  satisfactory.  Written 
examinations  shall  contain  a 
representative  selection  of  questions 
derived  in  accordance  with  paragraph 
(b)(1)  of  this  section.  Operational 


evaluations,  to  the  extent  applicable  to 
the  facility,  shall  require  the  candidate 
to  demonstrate  an  understanding  of,  and 
the  ability  to  perform  the  actions 
necessary  to  operate  the  facility  safely. 
Operational  evaluations  shall  contain 
questions  and  operational  exercises, 
and  may  include  system  and/or 
component  operations.  Operational 
evaluations  shall  include  a  walkthrough 
or  a  combination  walkthrough  and 
simulator  examination  (for  those  DOE 
facilities  having  simulators). 

(ii)  Written  procedures  for 
development,  approval,  security, 
administration,  and  maintenance  of 
examinations  and  operational 
evaluations  shall  be  established. 

(iii)  Candidates  for  initial  certification 
or  recertification  shall  not  engage  in  any 
activity  that  compromises  the  integrity 
of  any  examination  or  operational 
evaluation  required  by  this  section. 

(6)  Simulator  requirements.  DOE 
production  reactors  shall  have  a  full- 
scope  simulator  for  reactor  operator  and 
senior  reactor  operator  training.  If  a  full- 
scope  simulator  is  to  be  utilized  for  more 
than  one  production  reactor,  the 
differences  between  the  simulator  and 
each  reactor  shall  be  identified  and 
documented  by  the  contractor  and 
approved  by  the  Department.  At  DOE 
Category  A  test  and  research  reactors, 
an  evaluation  of  the  need  for  a  full- 
scope  or  partial-task  simulator  shall  be 
conducted. 

(7)  Control  manipulations.  A 
contractor  shall  establish  a  list  of 
control  manipulations  important  to  the 
safe  operation  of  the  nuclear  facility  that 
shall  be  performed  by  certified 
operators  and  certified  supervisors.  The 
list  shall  be  based  on  duties  required  by 
normal,  abnormal,  and  emergency 
operating  procedures.  Certified 
supervisors  need  only  direct  control 
manipulations  to  meet  this  requirement; 
however,  at  Category  A  and  Category  B 
reactor  facihties.  senior  reactor  operator 
candidates  shall  perform  control 
manipulations  as  part  of  initial 
certification. 

(8)  Operator  proficiency 
requirements.  Certified  operators  and 
certified  supervisors  shall  actively 
participate  in  certification  duties  to 
maintain  an  active  certification  status. 
Procedures  to  define  requirements  and 
frequency  necessary  to  maintain  an 
active  status  shall  be  established. 

(9)  Medical  requirements.  A 
candidate  for  certification  shall  receive 
an  initial  medical  examination  by  a 
physician  and  shall  be  reexamined  at 
least  every  2  years  to  verify  health  and 
physical  fitness  to  perform  assigned 
tasks  safely.  The  contractor  shall 
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evaluations,  to  the  extent  applicable  to 
the  facility,  shall  require  the  candidate 
to  demonstrate  an  understanding  of,  and 
the  ability  to  perform  the  actions 
necessary  to  operate  the  facility  safely. 
Operational  evaluations  shall  contain 
questions  and  operational  exercises, 
and  may  include  system  and/or 
component  operations.  Operational 
evaluations  shall  include  a  walkthrough 
or  a  combination  walkthrough  and 
simulator  examination  (for  those  DOE 
facilities  having  simulators), 
(ii)  Written  procedures  for 
development,  approval,  security, 
administration,  and  maintenance  of 
examinations  and  operational 
evaluations  shall  be  established. 

(iii)  Candidates  for  initial  certification 
or  recertification  shall  not  engage  in  any 
activity  that  compromises  the  integrity 
of  any  exanunation  or  operational 
evaluation  required  by  this  section. 
(6)  Simulator  requirements.  DOE 
production  reactors  shall  have  a  full- 
scope  simulator  for  reactor  operator  and 
senior  reactor  operator  training.  If  a  full- 
scope  simulator  is  to  be  utilized  for  more 
than  one  production  reactor,  the 
differences  between  the  simulator  and 
each  reactor  shall  be  identified  and 
documented  by  the  contractor  and 
approved  by  the  Department.  At  DOE 
Category  A  test  and  research  reactors, 
an  evaluation  of  the  need  for  a  full- 
scope  or  partial-task  simulator  shall  be 
conducted. 

[7]  Control  manipulations.  A 
contractor  shall  establish  a  list  of 
control  manipulations  important  to  the 
safe  operation  of  the  nuclear  facility  that 
shall  be  performed  by  certified 
operators  and  certified  supervisors.  The 
list  shall  be  based  on  duties  required  by 
normal,  abnormal,  and  emergency 
operating  procedures.  Certified 
supervisors  need  only  direct  control 
manipulations  to  meet  this  requirement; 
however,  at  Category  A  and  Category  B 
reactor  facilities,  senior  reactor  operator 
candidates  shall  perform  control 
manipulations  as  part  of  initial 
certification. 

(8)  Operator  proficiency 
requirements.  Certified  operators  and 
certified  supervisors  shall  actively 
participate  in  certification  duties  to 
maintain  an  active  certification  status. 
Procedures  to  defme  requirements  and 
frequency  necessary  to  maintain  an 
active  status  shall  be  established. 

(9)  Medical  requirements.  A 
candidate  for  certification  shall  receive 
an  initial  medical  examination  by  a 
physician  and  shall  be  reexamined  at 
least  every  2  years  to  verify  health  and 
physical  fitness  to  perform  assigned 
tasks  safely.  The  contractor  shall 
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establish  written  procedures  to  control 
the  administration  of  medical 
examinations  for  certified  personnel. 

(10)  Recertification.  At  the  conclusion 
of  the  2-year  continuing  training 
program,  certified  personnel  who  will 
continue  to  perform  duties  requiring 
certification  shall  be  required  to 
recertify.  Recertification  shall  be  based 
on  a  determination  that: 

(i)  The  candidate  has  performed 
certification  duties  competently  and 
safely  during  the  past  certification 
period; 

(ii)  The  candidate  has  a  current 
medical  examination  as  required  by 
paragraph  (b)(9)  of  this  section; 

(iii)  The  candidate  is  capable  of 
continuing  to  assume  certification  duties 
competently  and  safely; 

(iv)  The  candidate  has  successfully 
completed  the  continuing  training 
program  as  required  by  paragraph  (b)(4) 
of  this  section,  and 

(v)  The  candidate  has  passed  a 
comprehensive  recertification  written 
examination  and  operational  evaluation, 
as  applicable  to  the  position. 

(11)  Records.  Training  records  shall  be 
maintained  pursuant  to  administrative 
procedures  included  in  the  training 
program  required  by  this  section. 
Documents  related  to  initial  certification 
and  the  most  recent  certification  shall 
be  retained  in  individual  records. 

(c)  Exclusions.  Certification  is  not 
required  by  this  section  for  an  individual 
who — 

(1)  Under  the  direction  and  in  the 
presence  of  a  certified  operator  or 
certified  supervisor,  manipulates  the 
controls  of: 

(i)  A  nuclear  facility  as  part  of  the 
individual's  training  as  a  student;  or 

(ii)  A  nuclear  facility  as  part  of  the 
individual's  training  in  a  facility's 
training  program  as  approved  by  DOE  to 
qualify  for  operator  or  supervisor 
certification  under  this  section. 

(2)  In  the  presence  and  under  the 
direction  of  a  certified  senior  reactor 
operator,  manipulates  the  controls  of  a 
reactor  facility  to  load  or  unload  the  fuel 
into,  out  of,  or  within  the  reactor  vessel. 

(d)  Non-certified  personnel.  Training 
and  qualification  programs  for  personnel 
who  are  not  required  to  be  certified 
(auxiliary  operations  personnel, 
maintenance  personnel,  and  technical 
support  stafi  personnel)  shall  be 
established  and  described  in  the  SAR 
for  the  nuclear  facility  and  the  training 
plan  required  by  paragraph  (e)  of  this 
section.  These  programs  shall  be 
developed  utilizing  a  systematic 
approach  to  training. 

(e)  Training  plan.  (1)  A  training  plan 
shall  include: 


(!)  Descriptions  of  initial  and 
continuing  training  programs  including 
the  certification  and  recertification 
process; 

(ii)  The  results  of  the  evaluation 
required  by  paragraph  (b)(6)  of  this 
section  for  Category  A  reactors  not 
specifically  required  to  have  a  simulator; 

(iii)  Descriptions  of  training  and 
qualification  programs  for  personnel  in 
addition  to  the  personnel  required  to  be 
certified  in  accordance  with  this  section; 

(iv)  The  list  of  control  manipulations; 
and 

(v)  Procedures  for — 

(A)  Examination  and  operational 
evaluation  development,  approval, 
security,  administration,  and 
maintenance; 

(B)  Recordkeeping  requirements; 

(C)  Administration  of  medical 
requirements; 

(D)  Reinstatement  of  certification;  and 

(E)  Maintaining  operator  proficiency. 

(2)  A  training  plan  for  an  existing 
facility  shall  be  submitted  for  approval 
within  6  months  of  the  effective  date  of 
this  section.  A  training  plan  shall  be 
considered  approved  180  days  after 
submittal,  unless  approved  or  rejected 
by  DOE  at  an  earlier  date.  A  training 
plan  shall  include  any  modification 
made  or  directed  by  DOE. 

(3)  Where  a  contractor  has  more  than 
one  nuclear  facility  at  a  given  site,  a 
consolidated  plan  may  be  utilized  if  the 
facility  differences  can  be  effectively 
accommodated. 

(4)  A  contractor  shall  submit  to  DOE 
changes  to  an  approved  program. 
Changes  that  reduce  the  commitments  in 
the  plan  must  receive  DOE  approval 
prior  to  implementation. 

§  830.340    Maintenance  management 

(a)  General  rule.  A  Contractor 
responsible  for  a  DOE  nuclear  facility 
shall: 

(1)  Develop,  implement,  and  conduct 
operations  at  a  facility  in  accordance 
with  the  maintenance  program  for  the 
facility; 

(2)  Prepare  and  submit  to  DOE  a 
Maintenance  Implementation  Plan 
(MIP);  and 

(3)  Comply  with  the  MIP,  as  approved 
and  modified  by  DOE. 

(b)  Maintenance  program.  (1)  A 
maintenance  program  for  a  DOE  nuclear 
facility  shall  contain  provisions 
su^icient  to  preserve,  predict,  or  restore 
the  availability,  operability,  and 
reliability  of  plant  structures,  systems, 
and  components  important  to  safe  and 
reliable  operation  of  the  nuclear  facility. 

(2)  A  maintenance  program  shall 
clearly  define: 


(i)  The  structures,  systems,  and 
components  that  comprise  the  nuclear 
facility; 

(ii)  The  requirements  of  the 
maintenance  program  that  are  derived 
from  the  elements  described  in 
paragraph  (b)(3)  of  this  section  using  the 
graded  approach  described  in  paragraph 
(c)  of  this  section; 

(iii)  The  management  systems  used  to 
control  those  activities,  including  the 
means  for  monitoring  and  measuring  the 
effectiveness  of  the  program  and  the 
management  of  maintenance  backlog: 

(iv)  The  assignment  of  responsibilities 
and  authority  for  all  levels  of  the 
maintenance  organization; 

(v)  Mechanisms  to  feedback  such 
relevant  information  as  trend  analysis 
and  instrumentation  performance/ 
reliability  data  in  order  to  identify 
necessary  program  modifications: 

(vi)  Provisions  for  identification  and 
evaluation  of  possible  component, 
system  design,  occupational  safety  and 
health,  or  other  relevant  problems; 
(vii)  Performance  indicators  and 
criteria  to  be  utilized  to  measure 
equipment,  systems,  and  personnel 
effectiveness  in  maintenance  activities: 
and 

(viii)  Interfaces  between  maintenance 
and  other  organizations  (e.g.,  involving 
operations,  engineering,  quality,  and 
safety). 

(3)  A  maintenance  program  shall 
address  each  of  the  following  elements: 
(i)  Organization  and  administration: 
(ii)  Maintenance  training  and 
qualification; 

(iii)  Maintenance  facilities,  equipment, 
and  tools; 
(iv)  Types  of  maintenance; 
(v)  Maintenance  procedures  and  other 
work-related  documents; 

(vi)  Planning,  scheduling,  and 
coordinating  maintenance  activities; 
(vii)  Management  involvement  in 
control  of  maintenance  activities; 
(viii)  Postmaintenance  testing: 
(ix)  Procurement  of  parts,  materials, 
and  services; 

(x)  Material  receipt,  inspecUon, 
handling,  storage,  retrieving,  and 
issuance; 

(xi)  Control  and  calibration  of 
measuring  and  test  equipment; 
(xii)  Maintenance  tools  and 
equipment  control; 
(xiii)  Facility  condition  inspections; 
(xiv)  Management  involvement  with 
facility  operations; 

(xv)  Maintenance  history  and 
trending; 

(xvi)  Analysis  of  maintenance-related 
problems;  and 
(xvii)  Modification  work. 
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(4)  A  maintenance  program  shall 
provide  for  periodic  inspections  of 
structures,  systems,  and  components 
important  to  the  safe  operation  of  DOE 
nuclear  facilities  shall  be  performed  to 
determine  whether  deterioration  is 
taking  place  and  to  identify  and  address 
aging  effects  that  threaten  safety  and 
performance. 

(c)  Graded  approach.  A  graded 
approach  shall  be  used  in  the 
development  and  implementation  of 
DOE  nuclear  facility  maintenance 
programs.  The  structures,  systems,  and 
components  to  be  maintained,  the  types 
of  maintenance  to  be  conducted,  and  the 
frequency  of  those  maintenance  actions 
shall  be  determined  by  a  systematic 
analysis  acceptable  to  DOE. 

(d)  Maintenance  Implementation 
Plan. 

(1)  A  contractor  shall  prepare  a  MIP  to 
document  the  maintenance  program  for 
a  nuclear  facility.  Where  a  contractor 
has  more  than  one  nuclear  facility  at  a 
given  site,  a  consolidated  plan  may  be 
utilized  when  facility  differences  can  be 
effectively  accommodated. 

(2)  A  contractor  of  an  existing  facility 
shall  submit  a  MIP  within  12  months 
after  the  effective  date  of  this  section.  A 
MIP  or  a  change  or  update  thereto. shall 
be  considered  approved  180  days  after 
submittal,  unless  approved  or  rejected 
by  DOE  at  an  earlier  date.  A  MIP  shall 
include  any  modification  made  or 
directed  by  DOE. 

§  830341    Material  condition  and  aging. 
(Reserved] 

§  830.350    Categorization,  notification, 
reporting,  and  processing  of  operational 
occurrences  at  DOE  nuclear  facilities. 

(a)  General  requirements.  A 
contractor  responsible  for  a  DOE 
nuclear  facility  shall: 

(1)  Categorize  operational  occurrences 
at  the  facUity; 

(2)  Prepare  and  submit,  to  DOE, 
procedures  concerning  the 
categorization,  notification,  and 
reporting  required  by  this  section: 

(3)  Comply  with  the  procedures,  as 
approved  and  modified  by  DOE; 

(4)  Develop  and  implement  lessons 
learned  from  the  operating  experience 
information  generated  by  this  section; 
and 

(5)  Designate  a  facility  manager  to 
categorize,  notify,  and  report  to  the 
responsible  DOE  Facility  Representative 
and  Program  Manager,  each  reportable 
occurrence. 

(b)  Categorization.  (1)  A  facility 
manager  shall  categorize  a  reportable 
occurrence  as  soon  as  reasonably 
possible  and  in  all  cases  within  2  hours 
of  discovery  of  the  event  or  condition-  If 
categorization  is  not  clear,  the 


occurrence  shall  be  conservatively 
categorized  at  the  higher  level  being 
considered.  The  occurrence 
categorization  shall  be  elevated, 
maintained,  or  lowered,  as  appropriate, 
as  further  information  is  obtained. 

(2)  Emergencies.  Emergencies  are  the 
category  of  the  most  serious  reportable 
occurrences  and  include: 

(i)  Any  unintentional  nuclear 
criticality  that  results  or  could  result  in 
actual  or  potential  facility  damage  or 
release  of  radioactive  material  to  the 
environment; 

(ii)  Any  actual  or  potential  release  of 
radioactive  material  to  the  environment 
that  results  or  could  result  in  significant 
off-site  consequences; 

(iii)  Any  natural  or  man-made 
occurrence  that  poses  an  actual  or 
potential  threat  to  the  structural 
integrity  of  a  DOE  nuclear  facility  and 
that  results  or  could  result  in  significant 
off-site  consequences; 

(iv)  Any  occurrence  that  involves  an 
actual  or  potential  significant 
degradation  of  the  level  of  safety  of  a 
DOE  nuclear  facility  that  results  or 
could  result  in  significant  off-site 
consequences; 

(v)  Any  safeguards  or  security 
occurrence  that  is  an  actual  or  potential 
threat  to  DOE  operations,  facilities,  or 
personnel  and  that  results  or  could 
result  in  significant  effects  on  the  public 
health  and  safety  and/or  on  national 
security:  and 

(vi)  Any  occurrence  that  requires 
activation  of  the  site  emergency  plan. 
(3)  Unusual  Occurrences.  Unusual 
Occurrences  are  the  category  of 
nonemergency  reportable  occurrences 
that  have  significant  impact  or  potential 
for  impact  on  safety,  the  environment, 
health,  safeguards  and  security,  or 
operations  and  include: 

(i)  The  actual  or  potential  release  of 
radioactive  materials  to  the  environment 
that  results  or  could  result  in  significant 
on-site  consequences; 

(ii)  The  release  of  radioactive 
materials  above  limits  established  in.  or 
in  violation  of,  safety,  environmental,  or 
health  requirements  defined  in  Federal 
permits.  Federal  regulations,  or  DOE 
standards; 

(iii)  Significant  internal  or  external 
threats  (including,  but  not  limited  to. 
safeguards  and  security)  to  safety, 
environmental  or  health  protection,  to 
the  protection  of  nuclear  or  special 
nuclear  material,  or  to  the  ability  of  a 
DOE  nuclear  facility  to  operate; 

(iv)  Significant  degradation  of  safety 
systems,  structures,  or  components 
necessary  to  fulfill  safety  functions,  or 
of  environmental,  safety,  or  health 
conditions: 


(v)  Any  fatality  resulting  from  an 
occurrence; 

(vi)  Significant  exposure  to 
radioactive  materials,  or  significant  off- 
site  or  on-site  contamination; 

(vii)  Failure  of  environmental 
monitoring  equipment  that  results  in  the 
inability  to  demonstrate  compliance 
with  applicable  regulations; 

(viii)  Failure  of  safety  systems, 
structures,  or  components  necessary  to 
fulfill  safety  functions; 

(ix)  Failure  or  significant  degradation 
of  administrative  controls  which  are 
required  to  ensure  safety,  environment, 
or  health  protection; 

(x)  Any  occurrence  that  results  in  an 
unanticipated  significant  delay  in 
achieving  programmatic  objectives  or  a 
significant  increase  in  cost  of 
operations; 

(xi)  The  actuation  of  emergency 
systems  or  engineered  safety  features, 
except  as  required  for  an  approved  test 
procedure; 

(xii)  Violation  of  TSRs; 

(xiii)  The  identification  of  information 
that  indicates  a  potential  inadequacy  of 
previous  safety  analyses  or  a  possible 
reduction  of  safety  margins  (including 
information  that  indicates  that  the 
facility  may  be  operating  outside  its 
authorization  basis  or  in  an  unanalyzed 
condition); 

(xiv)  Identification  of  an  Unreviewed 
Safety  Question;  and 

(xv)  Violation  of  DOE  safety  or 
environmental  requirements  or  the  loss 
of  control  or  release  of  radioactive 
material  above  allowable  limits. 

(4)  Off-Normal  Occurrences.  Off- 
Normal  Occurrences  are  the  category  of 
abnormal  or  unplanned  reportable 
occurrences  Uiat  adversely  affect, 
potentially  affect,  or  are  indicative.of 
degradation  in  the  level  of  safety, 
safeguards  and  security,  environmental, 
or  health  protection  performance  or 
operation  of  a  DOE  nuclear  facility  and 
include: 

(i)  Occurrences  that  result  in  the 
release  of  radioactive  materials  below 
limits  established  by  Federal  permits. 
Federal  regulations,  or  DOE  standards 
but  that  must  be  reported  to  state  or 
local  agencies; 

(ii)  Internal  or  external  threats 
(including,  but  not  limited  to  safeguards 
and  security)  to  safety,  to  environmental 
or  health  protection,  or  to  the  ability  of  a 
DOE  nuclear  facility  to  operate; 

(iii)  Degradation  of  environmental, 
safety,  or  health  conditions; 

(iv)  Serious  personnel  injury  or 
significant  lost  workday  cases, 
personnel  contamination,  assimilation, 
exposure,  or  significant  on-site  or  off- 
site  contamination  of  radioactive 
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(v)  Any  fatality  resulting  from  an 
occurrence; 

(vi)  Signiflcant  exposure  to 
radioactive  materials,  or  significant  off- 
site  or  on-site  contamination; 

(vii)  Failure  of  environmental 
monitoring  equipment  that  results  in  the 
inability  to  demonstrate  compliance 
with  applicable  regulations; 

(viii)  Failure  of  safety  systems, 
structures,  or  components  necessary  to 
fulfill  safety  functions; 

(ix)  Failure  or  significant  degradation 
of  administrative  controls  which  are 
required  to  ensure  safety,  environment, 
or  health  protection; 

(x)  Any  occurrence  that  results  in  an 
unanticipated  significant  delay  in 
achieving  programmatic  objectives  or  a 
significant  increase  in  cost  of 
operations; 

(xi)  The  actuation  of  emergency 
systems  or  engineered  safety  features, 
except  as  required  for  an  approved  test 
procedure; 
(xii)  Violation  of  TSRs: 
(xiii)  The  identification  of  information 
that  indicates  a  potential  inadequacy  of 
previous  safety  analyses  or  a  possible 
reduction  of  safety  margins  (including 
information  that  indicates  that  the 
facility  may  be  operating  outside  its 
authorization  basis  or  in  an  unanalyzed 
condition); 

(xiv)  Identification  of  an  Unreviewed 
Safety  Question;  and 

(xv)  Violation  of  DOE  safety  or 
environmental  requirements  or  the  loss 
of  control  or  release  of  radioactive 
material  above  allowable  limits. 

(4)  Off-Normal  Occurrences.  Off- 
Normal  Occurrences  are  the  category  of 
abnormal  or  unplanned  reportable 
occurrences  that  adversely  affect, 
potentially  affect,  or  are  indicative  of 
degradation  in  the  level  of  safety, 
safeguards  and  security,  environmental, 
or  health  protection  performance  or 
operation  of  a  DOE  nuclear  facility  and 
include: 

(i)  Occurrences  that  result  in  the 
release  of  radioactive  materials  below 
limits  established  by  Federal  permits. 
Federal  regulations,  or  DOE  standards 
but  that  must  be  reported  to  state  or 
local  agencies; 

(ii)  Internal  or  external  threats 
(including,  but  not  limited  to  safeguards 
and  security)  to  safety,  to  environmental 
or  health  protection,  or  to  the  ability  of  a 
DOE  nuclear  facility  to  operate: 

(iii)  Degradation  of  environmental, 
safety,  or  health  conditions; 

(iv)  Serious  personnel  injury  or 
significant  lost  workday  cases, 
personnel  contamination,  assimilation, 
exposure,  or  significant  on-site  or  off- 
site  contamination  of  radioactive 
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materials  in  excess  of  administrative 
limits  but  within  regulatory  limits; 

(v)  Discovery  of  a  condition  that  could 
prevent  the  functioning  of  systems, 
structures,  components,  or 
administrative  controls  necessary  to 
ensure  safety,  health,  or  environmental 
protection.  Reporting  is  required 
regardless  of  whether  the  system, 
structure,  components,  or  administrative 
control  was  required  to  be  operable  at 
the  time  of  the  discovery: 

(vi)  The  degradation  of  environmental 
monitoring  equipment  that,  if  failed, 
would  result  in  the  inability  to 
demonstrate  compliance  with  applicable 
regulations; 

(vii)  The  violation  of  safety, 
environmental,  or  health  administrative 
limits; 

(viii)  Operational  procedural 
violations,  including  maintenance  and 
administrative  procedures  having  the 
potential  to  impact  the  safety,  security, 
environmental,  or  health  performance  or 
operation  of  a  DOE  nuclear  facility;  and 

(ix)  The  identification,  by  contractors, 
subcontractors  or  suppliers,  of  an  actual 
or  potentially  defective  item  or  service. 

(c)  Notification.— {\)  Oral 
Notification.  A  facility  manager  shall 
provide  DOE  with  oral  notification  of 
occurrences  categorized  as  Emergencies 
and  Unusual  Occurrences.  In  such 
cases,  the  facility  manager  shall 
simultaneously  contact  the  DOE  Facility 
Representative  and  the  DOE  Program 
Manager  via  the  Headquarters 
Emergency  Operations  Center: 

(i)  Within  15  minutes  of  categorization 
of  an  occurrence  as  an  Emergency;  or 

(ii)  As  soon  as  practical  and  in  all 
cases  within  2  hours  of  categorization  of 
an  occurrence  as  an  Unusual 
Occurrence. 

(2)  Follow-up  Notification.  A  facility 
manager  shall  provide  follow-up  oral 
notification  to  the  DOE  Facility 
Representative  and  the  DOE  R-ogram 
Manager  simultaneously  via  the 
Headquarters  Emergency  Operations 
Center  within  2  hours  of  any  of  the 
following  conditions: 

(i)  The  identification  of  further 
degradation  in  the  level  of  safety  of  the 
facility  or  other  worsening  conditions; 

(ii)  A  change  from  one  emergency 
action  level  or  category  to  another  or 

(iii)  Termination  of  an  emergency. 

(3)  Documented  notification.  A  facility 
manager  shall  provide  documented 
notification  of  all  reportable  occurrences 
to  the  DOE  Facility  Representative  and 
the  DOE  Program  Manager  within  24 
hours  of  categorization  of  the 
occurrence.  The  notification  shall 
include  the  information  specified  in 
paragraphs  (d)(4)(i)  through  (d)(4)(ix)  of 
this  section. 


(d)  Occurrence  Report.[\)  A  facility 
manager  shall  prepare  and  submit  an 
Occurrence  Report  to  the  DOE  Facility 
Representative  and  the  DOE  Program 
Manager  within  10  working  days  of 
categorization  of  an  occurrence.  To  the 
extent  possible  at  that  time,  the  report 
shall  include  all  of  the  content 
requirements  of  paragraph  (d)(4)  of  this 
section. 

(2)  An  Occurrence  Report  shall  be 
updated  when  significant  new 
information  is  available. 

(3)  Completion  of  the  final  Occurrence 
Report  is  required  when  the  analysis  of 
the  occurrence  has  been  completed,  root 
cause(s)  and  contributing  cause(8) 
finalized,  corrective  action(s) 
determined  and  scheduled,  and  lessons 
learned  identified.  The  final  Occurrence 
Report  shall  be  submitted  to  the  DOE 
Facility  Representative  within  45  days 
of  categorization  of  the  occurrence  and 
shall  include  all  of  the  content 
requirements  of  paragraph  (d)(4)  of  this 
section.  If  the  required  analysis  cannot 
be  completed  within  45  days,  an  update 
to  the  10-day  Occurrence  Report  shall  be 
submitted  within  45  days  and  shall 
include  a  detailed  explanation  of  the 
delay  and  an  estimated  date  for 
submittal  of  the  Final  Occurrence 
Report. 

(4)  The  Occurrence  Report  shall 
contain,  at  a  minimum,  the  following 
information  about  each  reportable 
occurrence  involving  each  DOE  nuclear 
facility: 

(i)  An  alphanumeric  occurrence  report 
number  identifying  the  DOE  field  office, 
area  office  (if  applicable),  the  DOE 
contractor  or  laboratory  involved,  the 
facility,  the  year  of  the  occurrence,  and 
the  sequential  number  of  the  occurrence: 

(ii)  Category  of  the  occurrence: 

(iii)  DOE  contractor  and  DOE  program 
office  responsible  for  the  facility 
involved; 

(iv)  All  system(s),  equipment, 
structural  items,  administrative  controls, 
or  procedures  involved  in  the 
occurrence,  including  information 
related  to  manufacturers,  types,  models 
numbers,  and  procedure  numbers; 

(v)  Date  and  time  when  the 
occurrence  was  identified  and 
categorized; 

(vi)  Date  and  time  of  notification  of 
DOE  and  state  and  local  authorities; 

(vii)  A  thorough  and  complete 
description  of  what  occurred,  including 
a  sequence  of  events  and  a  description 
of  failures,  so  that  DOE  and  contractor 
personnel,  not  familiar  with  the  facility- 
specific  design  features  or 
administrative  controls  employed,  can 
understand  the  complete  occurrence; 

(viii)  Operational  status  of  the  facility 
or  equipment  at  the  time  of  the 


occurrence,  including  the  status  of 
systems,  structures,  or  components  that 
were  inoperable  at  the  start  of  the  event 
and  that  contributed  to  the  event; 

(ix)  Immediate  or  remedial  actions 
taken  to  place  the  facility,  system,  or 
equipment  in  a  safe,  stable  condition,  to 
return  them  to  service,  or  to  correct  or 
alleviate  the  anomalous  condition,  and 
the  results  of  those  actions: 

(x)  Cause  of  the  occurrence,  including 
direct  and  contributing  causes  and  the 
root  cause; 

(xi)  Recommendations  about  whether 
further  evaluation  is  required  and.  if  so. 
before  or  after  returning  the  facility  to 
operation; 

(xii)  Action  taken  or  planned  to 
correct  the  problem  and  the  identified 
cause  and  to  prevent  recurrence; 

(xiii)  Impact  of  the  occurrence  on  the 
environment,  health  and  safety  of 
workers,  the  public,  and  on-site  and  off- 
site  environs  (including  quantities  of 
radioactive  materials  released): 

(xiv)  Levels  of  contamination,  human 
exposures,  and  known  or  projected 
health  impacts; 

(xv)  Impact  of  the  occurrence  on  the 
affected  DOE  program  and/or  project; 
(xvi)  Impact  of  the  occurrence  on  the 
adequacy  of  national  codes  and 
standards  and  DOE  requirements; 
(xvii)  Lessons  learned  from  the 
occurrence  that  could  be  of  importance 
to  other  DOE  facility  contractors  or  that 
shall  be  addressed  in  personnel  training 
or  DOE  facility  procedures; 

(xviii)  Any  previous  similar  events  at 
the  same  DOE  facility  that  are  known  to 
the  DOE  contractor  and 

(xix)  The  name  and  telephone  number 
of  a  person  within  the  DOE  contractor's 
organization  who  is  knowledgeable 
about  the  occurrence. 

(e)  Procedures.  A  contractor  shall 
develop,  implement,  and  comply  with 
procedures  to  carry  out  the  requirements 
of  this  section  for  a  DOE  facility. 
Procedures  for  an  existing  DOE  facility 
shall  be  submitted  to  DOE  within  6 
months  of  the  effective  date  of  this 
section. 

(f)  Distribution.  A  contractor  shall 
send  the  notification  report  and 
occurrence  reports  (10-day  and  final)  to 
the  DOE  Facility  Representative  and  the 
DOE  Program  Manager. 

(g)  Operational  Data  Base.  The 
documentation  and  distribution 
requirements  of  this  section  shall  be 
satisfied  by  utilization  of  the  centralized 
DOE  operational  data  base,  the 
Occurrence  Reporting  and  Processing 
System  (ORPS). 
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§  830.351    Perfonnanc*  Indicators. 
[Reserved) 

§  830.360    Criticallty  safety.  [  Reserved] 

§  830.370    Emergency  preparedness. 
(Reserved] 

Subpart  D— Material  Management 

§  830.400    Scope. 

This  subpart  prescribes  requirements 
that  are  principally  applicable  to  the 
control  of  byproduct,  source,  and  special 
nuclear  materials. 

§  830.410    Packaging  for  transport. 
(Reserved] 

§  830.420    Transportation.  [  Reserved ) 

§  830.430    Disposal.  [  Reserved  I 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  835 

[Docket  No.  EH-RM-91-835] 

Radiation  Protection  for  Occupational 
Workers 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy 
(DOE)  is  proposing  primary  standards 
for  Radiation  Protection  for 
Occupational  Workers.  This  proposed 
rule  would  be  applicable  to  the  control 
of  radiation  exposures  to  occupational 
workers  from  normal  operations  under 
the  control  of  DOE  and  DOE  contractor 
personnel. 

DATES:  The  comment  period  for  this 
proposed  rule  expires  February  7,  1992. 
A  hearing  will  be  held  at  9  a.m.  in  the 
US.  DOE  Germantown  Auditorium, 
19901  Germantown  Road,  (Route  118) 
Germantown,  MD  20874  on  January  16, 
1992.  Requests  to  speak  at  the  hearing 
must  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  received  by  DOE  by 
January  8. 1992. 

ADDRESSES:  Submit  written  comments 
(20  copies)  and  requests  to  speak  to:  R. 
Thomas  Bell,  Office  of  Health,  EH-40, 
room  G141,  Docket  No.  EH-RM-91-B35, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874,  (301)  903-3889. 

Comments  received  may  be  examined 
at  the  DOE  Freedom  of  Information 
Reading  Room,  room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
6020,  between  the  hours  of  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  A.  Weadock,  U.S.  Department 
of  Energy,  Office  of  Health,  EH^l, 
19901  Germantown  Road, 
Germantown,  MD  20874,  (301)  903- 
3496  or  FTS  233-3496  or 
Ben  McRae,  U.S.  Department  of  Energy, 
Office  of  General  Counsel.  GC-31- 
FORS,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-6975  or  FTS  896-6975 
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I.  Background 

DOE's  policy  has  been  to  implement 
the  Radiation  Protection  Guidance  to 
Federal  Agencies  for  Occupational 
Exposure  issued  by  the  President  as 
well  as  legally  applicable  radiation 
protection  standards  and  to  consider 
and  adopt,  as  appropriate, 
recommendations  by  authoritative 
organizations,  e.g.,  the  National  Council 
on  Radiation  Protection  and 
Measurements  (NCRP)  and  the 
International  Commission  on 
Radiological  Protection  (ICRP).  The 
proposed  rules  in  this  Notice  are 
intended  to  continue  this  policy  to 
ensure  DOE  facilities  are  operated  in  a 
manner  such  that  radiation  doses  to 
occupational  workers  are  maintained 
within  acceptable  limits  and  that 
radiation  exposures  are  maintained  as 
far  below  these  limits  as  is  reasonably 
achievable. 

To  achieve  this  goal,  the  proposed 
rule  covers  the  following  basic  areas 
relating  to  occupational  radiation 
protection: 

(1)  The  proposed  rule  would  codify 
current  DOE  limits  on  the  maximum 
radiation  doses  that  any  worker  may 
receive  during  a  year.  It  would  provide 
additional  protection  for  the  worker 
population  by  requiring  that  individual 
doses  be  maintained  as  far  below  the 
limits  as  is  reasonably  achievable. 
Because  of  DOE  current  practice  the 
average  annual  radiation  dose  among 
DOE  workers  is  typically  only  3  percent 
of  the  limit  for  the  whole  body. 
Measurements  would  be  required  of  the 
dose  received  from  radiation  sources 
external  to  the  body  as  well  as  from 
radioactive  material  deposited  in  the 
body.  Special  protection  would  be 
required  in  the  case  of  prenatal 
exposure. 


(2)  All  dose  measurements  would  be 
required  to  be  recorded  and  reported  to 
the  DOE.  A  dose  report  would  be  sent  to 
each  worker  every  year. 

(3)  All  workers  at  DOE  facilities 
would  receive  general  employee  training 
about  radiological  safety.  Those  who 
might  receive  occupational  exposures 
would  be  required  to  be  trained 
extensively  regarding  methods  of 
radiation  protection  before  work 
involving  radiation  exposure  begins. 

(4)  The  proposed  rule  would  establish 
comprehensive  requirements  for 
measurements  in  the  workplace  to 
assure  that  safe  conditions  were 
maintained,  and  strict  controls  were 
established  over  entry  into  areas  wh^re 
work  involving  potential  radiation 
exposure  was  performed.  Automatic 
alarm  systems  would  be  required  to 
alert  workers  if  abnormal  conditions 
arise. 

The  effectiveness  of  the  current  DOE 
occupational  radiation  protection 
program  may  be  evaluated  objectively 
through  examination  of  exposure  data 
published  in  the  open  literature.  For 
example  average  whole-body  exposures 
among  DOE  workers  whose  doses  are 
large  enough  to  be  measured  are  now 
about  3  percent  of  the  DOE  limit. 

The  overall  objective  of  the  DOE  in 
proposing  this  rule  is  to  codify  existing 
DOE  radiation  protection  directives.  In 
addition,  the  provisions  of  this  rule 
would  be  DOE  nuclear  safety 
requirements  that,  if  violated,  would 
provide  a  basis  for  the  assessment  of 
civil  and  criminal  penalties  under  the 
Price-Anderson  Amendments  Act 
(PAAA),  of  1988,  Public  Law  100-408, 
August  20, 1988. 

II.  Discussion 

A.  The  Regulatory  Standards  Process 

Government  agencies  such  as  the 
Department  of  Energy  establish  basic 
radiation  protection  standards  that  are 
consistent  with  guidance  to  Federal 
agencies  issued  by  the  President.  This 
guidance,  prepared  by  interagency 
committees  under  the  leadership  of  the 
Environmental  Protection  Agency  (EPA), 
is  normally  consistent  with 
recommendations  published  by  the 
International  Commission  on 
Radiological  Protection  (ICRP)  and  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP). 
In  the  preparation  of  their  reports,  the 
ICRP  and  NCRP  scientific  committees 
rely  heavily  on  information  published  by 
the  United  Nations  Scientific  Committee 
on  the  Effects  of  Atomic  Radiation 
(UNSCEAR)  and  other  public 
information.  The  UNSCEAR  reports 
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(2)  All  dose  measurements  would  be 
required  to  be  recorded  and  reported  to 
the  DOE.  A  dose  report  would  be  sent  to 
each  worker  every  year. 

(3)  All  workers  at  DOE  facilities 
would  receive  general  employee  training 
about  radiological  safety.  Those  who 
might  receive  occupational  exposures 
would  be  required  to  be  trained 
extensively  regarding  methods  of 
radiation  protection  before  work 
involving  radiation  exposure  begins. 

(4)  The  proposed  rule  would  establish 
comprehensive  requirements  for 
measurements  in  the  workplace  to 
assure  that  safe  conditions  were 
maintained,  and  strict  controls  were 
established  over  entry  into  areas  wh^re 
work  involving  potential  radiation 
exposure  was  performed.  Automatic 
alarm  systems  would  be  required  to 
alert  workers  if  abnormal  conditions 
arise. 

The  effectiveness  of  the  current  DOE 
occupational  radiation  protection 
program  may  be  evaluated  objectively 
through  examination  of  exposure  data 
published  in  the  open  literature.  For 
example  average  whole-body  exposures 
among  DOE  workers  whose  doses  are 
large  enough  to  be  measured  are  now 
about  3  percent  of  the  DOE  limit. 

The  overall  objective  of  the  DOE  in 
proposing  this  rule  is  to  codify  existing 
DOE  radiation  protection  directives.  In 
addition,  the  provisions  of  this  rule 
would  be  EKDE  nuclear  safety 
requirements  that,  if  violated,  would 
provide  a  basis  for  the  assessment  of 
civil  and  criminal  penalties  under  the 
Price-Anderson  Amendments  Act 
(PAAA),  of  1988.  Public  Law  100-408, 
August  20, 1988. 

II.  Discussion 

A.  The  Regulatory  Standards  Process 

Government  agencies  such  as  the 
Department  of  Energy  establish  basic 
radiation  protection  standards  that  are 
consistent  with  guidance  to  Federal 
agencies  issued  by  the  President.  This 
guidance,  prepared  by  interagency 
committees  under  the  leadership  of  the 
Environmental  Protection  Agency  (EPA), 
is  normally  consistent  with 
recommendations  published  by  the 
International  Commission  on 
Radiological  Protection  (ICRP)  and  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP). 
In  the  preparation  of  their  reports,  the 
ICRP  and  NCRP  scientific  committees 
rely  heavily  on  information  published  by 
the  United  Nations  Scientific  Committee 
on  the  Effects  of  Atomic  Radiation 
(UNSCEAR)  and  other  public 
information.  The  UNSCEAR  reports 
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contain  detailed  radiobiological  and 
epidemiological  information  that  has 
been  acquired  on  a  worldwide  basis. 
Through  this  system.  U.S.  Federal 
agencies  maintain  consistency  in  their 
basic  standards  and  an  international 
consensus  of  scientific  opinion  is 
assured.  The  standards  promulgated  by 
a  number  of  Federal  agencies  are 
published  in  the  Federal  Register  to 
solicit  public  comment  prior  to  issuance 
in  final  form;  that  procedures  is 
currently  being  employed  by  the 
Department  of  Energy  for  this  rule, 
which  is  based  on  guidance  to  Federal 
agencies  approved  by  the  President  on 
January  20. 1987.' 

B.  ICRP  Methodology 

The  purpose  of  this  section  is  to 
provide  a  brief,  explanation  of  the  ICRP 
methodology  *  on  which  Presidential 
guidance,  current  DOE  radiation 
protection  standards  (DOE  5480.11),  and 
this  proposed  rule  are  based.  This 
methodology  recognizes  two  basic  types 
of  radiation-induced  health  effects — 
nonstochastic  and  stochastic. 
Nonstochastic  effects  are  normally  not 
manifested  unless  a  threshold  dose  is 
exceeded;  therefore,  the  objective  is  to 
prevent  these  effects.  The  effects 
become  more  severe  as  the  dose 
becomes  larger.  Cancer  and  hereditary 
effects  are  considered  to  be  stochastic 
(probabilistic)  in  nature,  and  the 
objective  is  to  limit  the  probability  of 
these  effects  to  acceptable  levels.  For 
stochastic  effects,  the  severity  is  not 
dose  dependent — that  is,  once  caused,  a 
malignancy  from  100  rem  is  no  worse 
than  one  from  50  rem.  The  Department 
currently  accepts  the  assumption  used 
by  authoritative  national  and 
international  organizations  such  as  the 
NCRP  and  ICRP  in  the  formulation  of 
their  recommendations  for  radiation 
protection  standards  that  there  are  no 
thresholds  for  stochastic  effects. 

1.  Nonstochastic  Effects 

Technical  justification  for  the  ICRP 
position  on  nonstochastic  effects  is 
presented  in  ICRP  Publication  41.» 
According  to  this  position,  nonstochastic 
effects,  with  the  exception  of  cataracts 
of  the  eye.  will  not  occur  among  adults  if 
the  dose  equivalent  from  external  and 
internal  radiation  combined,  to  any 
organ  or  tissue,  is  limited  to  50  rem  or 


less  in  a  year.  (In  ICRP  terminology,  the 
words  organ  and  tissue  are  used 
together  to  designate  the  entire  body.) 
To  be  consistent  with  ICRP 
recommendations,  it  is  necessary  during 
any  given  year  to  ensure  that  the  organ 
or  tissue  receiving  the  highest  dose 
equivalent  does  not  exceed  this  limit. 

Since  the  issuance  of  ICRP  Publication 
26,  nonstochastic  effects  have  had  a 
highly  significant  role  in  the 
development  of  occupational  regulatory 
standards  that  govern  the  inhalation  of 
radioactive  materials.  The  protection  of 
every  organ/tissue,  with  four 
exceptions,  is  based  on  nonstochastic 
effects.  The  exceptions  are  the  lung, 
bone  marrow,  female  breast,  and 
gonads;  for  these  organs,  the  limiting 
consideration  is  the  possibility  of  cancer 
or  genetic  effects.  For  all  other  organs 
and  tissues,  the  limiting  consideration  is 
the  prevention  of  nonstochastic  effects; 
that  is,  radionuclide  intakes  during  a 
year  are  limited  to  an  amount  that 
would  deliver  a  dose  of  50  rem  or  less  to 
any  organ  or  tissue  of  the  body,  even 
though  a  larger  dose  would  meet  the 
criteria  for  controlling  stochastic  effects. 

2.  Stochastic  Effects 

For  these  effects.  ICRP  Publication  26 
adopted  the  risk  associated  with  5  rem 
in  a  year,  delivered  to  every  susceptible 
organ  from  external  and/or  internal 
radiation  sources,  as  the  basis  for  the 
occupational  dose-limitation  system. 
The  risk  of  excess  fatalities  and  senous 
genetic  effects  as  established  in  ICRP 
Publication  26  is  1.65  X  10"*  per  person- 
rem.  The  stochastic  annual  limit  on 
intake  (ALI)  for  each  radionuclide  is  the 
quantity  that,  if  inhaled,  would  cause 
the  same  stochastic  risk  as  a  uniform, 
whole  body  dose  of  5  rem  in  a  year.  If  a 
worker  is  exposed  to  several  airborne 
nuclides,  so  that  an  ALI  for  the  mixture 
is  apphcable,  inhalation  of  this  ALI 
would  result  in  the  same  risk. 

In  ICRP  Publication  26,  the  absorbed 
dose  and  dose  equivalent  quantities  are 
used  as  in  previous  ICRP  publications. 
The  new  quantities  and  terminology 
introduced  by  the  ICRP  to  facilitate 
implementation  of  the  ICRP 
recommendations  is  explamed  below. 
Although  all  organs  and  tissues  receive 
the  same  dose  equivalent  under  uniform 
exposure  conditions,  the  cancer  risks 
are  often  not  the  same.  Each  organ  or 


'  "Radiation  Protection  Guidance  to  the  Federal 
Amende*  for  Occupational  Exposure."  Federal 
Regwier.  VoL  52.  No.  17. 1967 


*  International  CommiMion  on  Radiological 
Protection.  Recommendationi  of  the  International 
CommiMion  on  Radiological  Protection:  ICRP 


tissue  contributes  its  own  fraction  of  the 
risk.  This  fraction  is  called  the  weighting 
factor,  and  the  sum  of  the  weighting 
factors  is  unity.  The  product  of  the 
weighting  factor  and  the  dose  equivalent 
is  a  quantity  referred  to  as  the  effective 
dose  equivalent  (EDE).  If  the  EDE  is 
received  in  1  year,  this  quantity  is 
referred  to  as  the  annual  effective  dose 
equivalent  (AEDE).  These  quantities  are 
used  for  both  external  and  internal 
irradiation  and  may  be  used  for 
individual  organs  and  tissues  or  for  the 
sum  over  all  organs  and  tissues.  The 
unit  used  for  either  quantity  is  the  same 
as  for  the  dose  equivalent — namely,  the 
rem  (or  sievert).  In  the  unique  case  of 
uniform  irradiation  of  all  organs  and 
tissues,  the  sum  of  their  effective  dose 
equivalents  is  by  definition  equal  to  the 
whole  body  dose  equivalent.  The  simi  of 
the  effective  dose  equivalents  from 
external  and  internal  sources  is  not 
allowed  to  exceed  5  rem  in  a  year. 

The  committed  dose  equivalent  (CDE) 
is  the  quantity  defined  as  the  50-year 
integrated  dose  equivalent  to  a  specific 
organ  or  tissue  from  the  uptake  of  a 
radionuclide.  The  committed  effective 
dose  equivalent  (CEDE)  is  the  same 
quantity  as  the  committed  dose 
equivalent,  with  the  exception  that  in 
the  case  of  the  committed  effective  dose 
equivalent,  each  organ  or  tissue  dose 
equivalent  is  multiplied  by  a  weighting 
factor.  If  more  than  one  organ  or  tissue 
is  irradiated,  the  effective  dose 
equivalent  for  the  exposed  person  is  the 
sum  of  the  effective  dose  equivalents  to 
the  individual  organs  and  tissues.  The 
rem  (or  sievert)  is  the  unit  of 
measurement  for  both  of  these 
quantities.  These  quantities  are  utilized 
in  this  proposed  nile,  alone  or  in 
combination,  to  establish  regulatory 
requirements. 

C.  Limiting  Values  for  Radiation 
Exposure 

Previous  and  current  the  directives 
present  numerical  limiting  values  for  a 
variety  of  circumstances  mvolving 
potential  exrosure  to  radiation  and 
radioactive  materials.  As  proposed,  this 
rule  would  adopt  the  same  numerical 
limiting  values  summarized  in  Table  L 
The  proposed  rule  reaffirms  the 
Department's  position  that  these 
standards  are  adequate. 


Publication  26.  Annals  of  the  ICRP  1.  (3).  Pergamon 
PrcM.  New  York.  1977. 

■  Intemabonal  Commission  on  Radiological 
Protection.  Nonstochastic  Effects  of  Ionizing 
Radiation:  ICRP  Publication  41.  Volume  14.  No.  S. 
Pergamon  Press.  New  York.  1963. 
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Table  I.— Numerical  LiMmNG  Values  «n  10  CFR  Part  835 


Type  of  mposura 


Stodmlic  Efteets...  - _ _ - 

Nofwiochastic  EHect  Lens  rt  the  ey* - — 

Nonatocheetic  Effects:  extremiiy,  stun  srea  >100  square  centime- 
ters tern'),  and  organ  or  tissue  other  than  lens  of  the  eye. 

Planned  Speoal  Exposure — 

Nonunifonn  Eiiposure  of  Stun:  irradiated  area  >10  cm*  but  <t00 
cm*;  nonuraform  ptus  untform. 

Unborn  OvW 

Minors/  Students 


Pubtic  Entering  a  Controlled  Areas.. 

OE  to  Any  Tissue  (Public) 

Water  Concenliation . 


Woriipiace  Cootamnabon  Outside  Radiological  Areas  . 


Umll 


Srem  AEDE. 
ISremADE. 
SOrem  ADE. 

5  rem  AEDE  additional. 

50  rem  per  yr.  determtned  as  f  times  the  average  DE  to  max 
exposed  cm*.  I  a  total  Irradiated  area  (cm-)  divided  by  100  cm*. 
0.5  rem  AOE. 

0.1  ram  per  yr.  CEDE  +  EOE  external 
0.1  rem  per  yr,  CEDE  +  ADE. 
5  rem  per  yr,  DE. 
{834.103  values. 
Appendix  D  values. 


OE  =>  dose  equfvalent  (absorbed  dose  y  quaMy  factor] 

EDE  =  effective  does  eqwvatont  (sum  of  organ  DEs,  eech  moftipled  by  the  weighting  (sensitivity)  factor  lor  the  organ]. 

AOE = annual  dose  eqw«alenL 

CEOE^commMed  aWacli»a  dose  equivalent  [sum  o*  organ  DEs  Integrated  over  50  years,  eecft  multiplied  by  the  (weighting  (sensitivity)  factor  for  the  organ]. 


1.  Protection  Against  Stochastic  Effects 

(a)  Atomic  bomb  survivor  study.  Two 
developments  in  the  atomic  bomb 
survivor  study  have  caused  an  increase 
in  radiation  risk  estimates  for  cancer. 
First,  a  reassessment  of  the  radiation 
doses  received  by  the  survivors, 
initiated  by  DOE  in  1981,  indicated  that 
any  gamma-radiation-induced 
maUgnancies  at  Nagasaki  had  been 
caused  by  less  radiation  than  previously 
believed.*  However,  the  opposite  effect 
was  observed  among  the  Hiroshima 
survivors.  The  new  dose  estimates 
include  more  structural  shielding  as  well 
as  shielding  by  tissues  overlying  the 
affected  organs.  The  overall  impact  of 
the  revised  dosimetry  was  summarized 
by  Dr.  Warren  Sinclair.  NCRP  President, 
as  follows: ' 

Many  of  the  changes  made  in  the  dosimetry 
tend  to  cancel  so  that  the  net  e^ect  of  the 
dosimetry  on  the  risk  estimates  for  cancer  is 
to  increase  them  by  a  factor  of  l>etween  1  and 
2  deperHJing  on  the  location  of  the  organ  in 
the  body. 

The  second  (and  more  important) 
consideration  was  the  occurrence  of  a 
larger  number  of  deaths  from  solid 
tumors  among  survivors  than  had  been 
anticipated." 

(bj  DOE  response.  These  findings 
have  been  analyzed  in  reports  published 
by  the  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 


*  National  Research  Council.  Advisory 
Committee  on  the  Radiation  Effects  Research 
Foundation.  An  Assessment  of  the  New  Dosimetry 
for  A-Bomb  Survivors.  Washington.  DC  National 
Academy  of  Sciences.  1987. 

'  United  States  Nuclear  Regulatory  Commission. 
Workshop  on  Rules  for  Exemption  from  Regulatory 
Cor.t.'ol.  NUREC/CP-0101. 1989. 

'  Radiation  Effects  Research  Foundation. 
Comparison  of  Risk  CoefTicients  for  Site-Specific 
Cancer  Mortality  Based  on  the  OS86  and  TasR 
Shielded  Kerma  and  Organ  Doses.  Life  Span  Study 
Report  IL  Part  I.  RERFTR  12-87. 1987. 


Radiation  and  the  National  Research/ 
Council  National  Academy  of  Sciences 
Committee  on  the  Biological  Effects  of 
Ionizing  Radiation  (BEIR  V  Committee). 
After  publication  of  the  Beir  V  Report, 
DOE  established  an  external  and 
independent  Technical  Review 
Committee  (TRC)  to  perform  a  scientific 
assessment  and  an  Internal  Review 
Committee  (IRC)  to  identify  findings  that 
could  affect  current  DOE  Orders  and 
operations.  The  TRC  recommended  no 
immediate  change  in  current  DOE 
directives,'  concluding  that  there  may 
be  no  significant  differences  between 
the  cancer  risk  estimates  published  in 
BEIR  V  and  in  its  predecessor,  BEIR  III" 
The  IRC  subsequently  concluded  that 
the  increased  risk  cited  in  the  BEIR  V 
Report  dose  not  justify  immediate 
revisions  of  the  DOE  occupational  does 
limits,  but  that  greater  emphasis  should 
be  placed  on  the  As  Low  As  Reasonably 
Achievable  (ALARA)  concept.^ 

This  emphasis  presently  involves  (but 
is  not  limited  to)  the  establishment  of  a 
DOE  ALARA  Committee,  consisting  of 
upper  level  representation  from  the 
operations  offices  as  well  as  cognizant 
Headquarters  program  offices.  The 
purposes  of  this  committee  include  the 
following: 

Periodic  review  and  relevant 
recommendations  based  on  exposure 
statistics;  and 


'  DOE  Technical  Review  Committee.  "A 
Technical  Review  and  Assessment  of  the  BEIR  V 
Report."  DOE/EH-0149T.  March  1990. 

*  National  Research  Council.  Advisory  Committee 
on  the  Biological  Effects  of  ionizing  Radiation.  The 
Effects  on  Populations  of  Exposure  to  Low  Levels  of 
Ionizing  RadiaUon.  1980  BEIR  III.  Washington.  DC 
National  Academy  of  Sciences,  1980. 

•  Assistant  Secretary  for  the  Environment.  Safety, 
and  Health.  "Final  Report  to  the  Secretary  of 
Energy.  Implications  of  the  BEIR  Report  to  the 
Department  of  Energy  "  DOE/EH-«15aT.  August 
1990. 


Assurance  that  a  high  level  of 
attention  and  appropriate  resources  are 
directed  toward  achieving  a  progressive 
series  of  radiation  exposure  reductions 
throughout  the  DOE  complex. 
ALARA  engineering  reviews  at  facilities 
with  significant  collective  exposures  are 
also  planned. 

(c)  Occupational  dose  data.  All  DOE 
contractors  are  required  to  submit 
occupational  radiation  exposure  records 
to  a  central  DOE  repository.  The  results 
are  published  in  annual  DOE  reports. 
The  most  recent  report  provides  1987 
data  for  81,028  DOE  and  contractor 
employees  combined.'**  Of  these 
workers,  57.4  percent  received  a  whole- 
body  dose  equivalent  that  was  less  than 
measurable,  40.7  percent  received  a 
measurable  dose  equivalent  less  than  1 
rem,  and  1.9  percent  received  a  dose 
equivalent  greater  than  1  rem.  No 
employee  received  a  dose  equivalent 
greater  than  4  rem.  The  average  dose 
equivalent  for  all  individuals  reported  to 
have  received  a  measurable  exposure 
was  159  mrem.  These  doses  are  far 
below  the  5-rem  annual  limit,  but  further 
reductions  for  certain  individuals  could 
be  achieved  through  greater  emphasis 
on  ALARA  implementation. 

(d)  Dose-reduction  alternatives.  The 
following  alternatives  to  greater  ALARA 
emphasis  have  been  considered  by  the 
Department  in  connection  with  the 
current  proposed  rulemaking  action: 

(1)  Lowering  annual  dose  limits  that 
control  stochastic  effects. — ^This 
alternative  would  limit  operational 
flexibility  but  would  not  necessarily 
reduce  the  overall  radiation  risk.  A 
lower  dose  limit  would  affect  very  few 


">  Assistant  Secretary  for  Environment,  Safety, 
and  Health.  "Twentieth  Annual  Report/Radiation 
Exposures  for  DOE  and  DOE  Contractor 
Employees— 1987.  ■  DOE/EH-0128.  Oclol)er  1989. 
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Assurance  that  a  high  level  of 
attention  and  appropriate  resources  are 
directed  toward  achieving  a  progressive 
series  of  radiation  exposure  reductions 
throughout  the  DOE  complex. 
ALARA  engineering  reviews  at  facilities 
with  significant  collective  exposures  are 
also  planned. 

(c)  Occupational  dose  data.  All  DOE 
contractors  are  required  to  submit 
occupational  radiation  exposure  records 
to  a  central  DOE  repository.  The  results 
are  published  in  annual  DOE  reports. 
The  most  recent  report  provides  1987 
data  for  81,028  DOE  and  contractor 
employees  combined.  ••*  Of  these 
workers.  57.4  percent  received  a  whole- 
body  dose  equivalent  that  was  less  than 
measurable,  40.7  percent  received  a 
measurable  dose  equivalent  less  than  1 
rem,  and  1.9  percent  received  a  dose 
equivalent  greater  than  1  rem.  No 
employee  received  a  dose  equivalent 
greater  than  4  rem.  The  average  dose 
equivalent  for  all  individuals  reported  to 
have  received  a  measurable  exposure 
was  159  mrem.  These  doses  are  far 
below  the  5-rem  annual  limit,  but  further 
reductions  for  certain  individuals  could 
be  achieved  through  greater  emphasis 
on  ALARA  implementation. 

(d)  Dose-reduction  alternatives.  The 
following  alternatives  to  greater  ALARA 
emphasis  have  been  considered  by  the 
Department  in  connection  with  the 
current  proposed  rulemaking  action: 

(1)  Lowering  annual  dose  limits  that 
control  stochastic  effects. — ^This 
alternative  would  limit  operational 
flexibility  but  would  not  necessarily 
reduce  the  overall  radiation  risk.  A 
lower  dose  limit  would  affect  very  few 


'"  Assistant  Secretary  for  Environment.  Safety, 
and  Health.  "Tvwentieth  Annual  Report/Radiation 
Exposures  for  DOE  and  DOE  Contractor 
Employees— 19B7."  DOE/EH-0128.  October  1989. 
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individuals  and  would  not  appreciably 
reduce  the  collective  dose  (person-rem) 
to  occupationally  exposed  personnel. 
An  annual  dose  limit  sufficiently  low  to    - 
affect  a  preponderance  of  this 
population  could  introduce  inefficiencies 
that  would  increase  the  collective  dose. 

(2)  Adopting  the  NCRP  lifetime  dose 
limit  to  control  such  effects. — This 
alternative  was  recommended  in  NCRP 
Report  91,  which  states  that  a  worker's 
lifetime  occupational  dose  in  rem  should 
not  exceed  his  or  her  age  in  years."  The 
alternative  was  considered  during  the 
development  of  the  Department's 
current  standards  but  was  not  used. 
Lifetime  doses  among  the  DOE  work 
force  are,  in  general,  far  below  this 
limit — so  much  so  that  a  lifetime  dose 
limit  is  not  considered  to  be  necessary. 
A  lifetime  limit  would  offer  little,  if  any, 
additional  protection  and  would  not 
achieve  the  dose-reduction  objective 
under  consideration. 

(3)  Adding  to  the  present  stochastic 
dose  limit  a  requirement  that  maintains 
the  average  annual  individual  whole 
body  dose  at  a  level  of  2  rem  or  less. — 
On  June  22, 1990,  the  ICRP  issued  a 
press  release  announcing  its  decision  to 
recommend  an  occupational  dose  limit 
that  was  similar  to  this  alternative. 
Thus,  it  is  anticipated  that  the 
alternative  will  be  incorporated  into  the 
forthcoming  major  revision  of 
recommendations  that  were  published 
in  ICRP  Pubhcation  26.  It  is  anticipated 
that  the  revised  recommendations  will 
be  considered  by  an  interagency 
committee  organized  by  the 
Environmental  Protection  Agency  (EPA) 
to  revise  the  current  Presidential 
guidance  to  Federal  agencies.  Given 
these  circumstances,  it  would  be 
premature  to  propose  this  alternative. 

(4)  Proposed  DOE  position. — In 
contrast  to  the  previously  discussed 
alternatives,  greater  emphasis  on  the 
ALARA  concept  would  recognize  (1) 
that  annual  doses  actually  received  by 
individuals  in  connection  with  DOE 
operations  are  determined  primarily  by 
the  extent  to  which  the  occupational 
ALARA  concept  is  implemented,  and  (2) 
that  an  overall  reduction  in  occupational 
radiation  risks  may  be  achieved  in  a 
reasonable  manner  through  such 
implementation.  Moreover,  the  second 
topic  discussed  in  Presidential  guidance 
to  Federal  agencies  is  devoted  to  this 
concept: 

No  exposure  is  acceptable  without  regard 
to  the  reason  for  permitting  it.  and  it  should 
be  general  practice  to  maintain  doses  from 


' '  National  Council  on  Radiation  Protection  and 
Measurements.  Recommendations  on  Limits  for 
Exposure  to  Ionizing  RadiatioiL  Report  No.  91. 
Bethesda,  N4D,  1987. 


radiation  to  levels  below  the  limiting  values 
specified  in  these  recommendations. 
Therefore,  it  is  fundamental  to  radiation 
protection  that  a  sustained  effort  be  made  to 
ensure  that  collective  doses,  as  well  as 
annual,  committed,  and  cumulative  lifetime 
individual  doses,  are  maintained  as  low  as 
reasonably  achievable  (ALARA),  economic 
and  social  factors  being  taken  into  accouRt. 

For  these  reasons,  it  is  believed  that 
dose  reduction  can  best  be  achieved 
through  increasing  the  Department's 
emphasis  on  the  implementation  of  this 
concept. 

(e)  Proposed  rule.  As  proposed, 
§  835.101  would  contain  a  general 
requirement  to  conduct  an  occupational 
radiation  protection  program  that 
includes  the  ALARA  concept,  and 

S  S  835.1001  and  835.1002  would 
specifically  require  the  use  of 
optimization  (ALARA)  methods,  as 
recommend  by  the  ICRP,  during  the 
design  phase  for  new  facilities  and  for 
facility  modifications. 

These  programs  would  require  DOE 
approval,  and  compliance  with  the 
programs  would  be  required.  With 
regard  to  existing  facilities  and 
operations,  the  rule  would  require 
submittal  of  the  program  for  DOE 
approval  in  accordance  with  schedules 
established  by  the  DOE.  It  is  expected  to 
have  one  RPP  common  to  each  site. 
Inspection  against  the  rule  and  the 
approved  radiation  protection  programs 
would  begin  2  years  after  the  effective 
date  of  the  rule.  With  regard  to  new 
facilities  and  operations  initiated  after 
the  effective  date  of  the  rule,  compliance 
with  the  rule,  as  well  as  with  approved 
radiation  protection  programs,  would  be 
required. 

(f)  Programmatic  criteria  for  the 
ALARA  concept.  Implementation  of  the 
ALARA  concept  is  highly  dependent 
upon  facility  conditions  that  affect  costs. 
Thus,  the  same  generic  requirement  for  a 
safety  measure  could  fail  to  be  ALARA 
at  a  new  facility  because  of 
unreasonably  high  doses  and  at  an  older 
facility  because  of  unreasonably  high 
costs.  The  Department  therefore 
proposes  to  perform  site-specific 
occupational  evaluations  of  ALARA 
programs.  Each  program  would  be 
expected  to  meet  the  following  criteria: 

Policy.  A  policy  would  be  established 
at  the  highest  facility  management  level 
requiring  that  line  managers  maintain 
direction,  oversight  and  control  of 
ALARA  program  implementation 
sufficient  to  ensure  compliance  with  the 
radiation  protection  program. 

Training.  Appropriate  training  on  the 
necessity,  nature,  and  implementation  of 
the  occupational  ALARA  concept  would 
be  required  for  those  individuals  with 
duties  including  any  aspect  of 


occupational  radiation  protection  or 
who  are  occupationally  exposed  to 
radiation  and/or  radioactive  material. 

Design.  During  the  design  phase  of 
new  or  modified  facilities  or  operational 
processes,  integration  of  appropriate 
methods  for  maintaining  occupational 
exposures  ALARA  would  be  required. 

Procedures.  General  operating 
procedures,  including  appropriate 
provisions  for  maintaining  occupational 
exposures  ALARA  would  be 
established. 

Planning.  For  specific  operations, 
planning  that  integrates  measures 
adopted  for  maintaining  occupational 
exposures  ALARA  would  be  conducted. 

Audits.  Periodic,  comprehensive 
internal  audits  of  the  overall  ALARA 
program,  with  audit  results  reported  to 
the  highest  level  of  facility  management, 
would  be  performed.  Decisions 
regarding  corrective  action  would  be 
promptly  rendered  and  followed  by 
timely  implementation. 

Records.  Action  taken  to  meet  these 
criteria  would  be  recorded  in  sufficient 
detail  to  facilitate  thorough  DOE 
inspections. 

Failure  to  meet  one  or  more  of  these 
criteria  would  indicate  an  unacceptable 
ALARA  program  and  could  constitute  a 
violation  of  10  CFR  part  835. 

2.  Protection  Against  Nonstochastic 
Effects 

Nonstochastic  effects  normally  do  not 
occur  unless  the  radiation  dose  exceeds 
a  given  threshold,  thereby  permitting  the 
use  of  limiting  values  that  prevent 
occurrence  of  such  effects.  ICRP 
Publication  41,  (cited  above)  provides 
the  data  base  supporting  ICRP's  position 
that,  with  the  exception  of  the  lens  of 
the  eye,  nonstochastic  effects  will  not  be 
observed  in  organs  and  tissues  receiving 
radiation  doses  of  less  than  50  rem  in  a 
year.  The  Department  is  not  aware  of 
more  recent  radiobiological  information 
indicating  that  this  nonstochastic  dose 
limit  should  be  changed  and  notes  that 
ICRP  has  retained  this  value  in  their 
recent  recommendations.'*  For  these 
reasons,  the  Department  proposes 
retention  of  50  rem  in  a  year  as  the  DOE 
limiting  value  for  nonstochastic  effects 
to  organs  and  tissues  other  than  the 
ocular  lens.  In  keeping  with  current 
Federal  guidance,  it  is  proposed  that  a 
limiting  value  of  15  rem  be  retained  for 
the  lens. 


"  International  Commission  on  Radiological 
Protection.  1990  Recommendations  of  the 
International  Commission  on  Radiological 
Protection,  ICRP  Publication  60  Annals  of  the  ICRP 
21(1-3).  Pergammon  Press,  Oxford. 
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3.  Protection  of  the  Unborn  Child 

Current  Presidential  guidance  to 
Federal  agencies  states: 

The  dose  equivalent  to  an  unborn  at  a 
result  of  occupational  exposure  of  a  woman 
who  has  disclosed  that  she  is  pregnant 
should  be  maintained  as  low  as  reasonably 
achievable,  and  in  any  case  should  not 
exceed  0.5  rem  (0.005  sievert)  during  the 
entire  gestation  period.  Efforts  should  be 
made  to  avoid  substantial  variation  atiove 
the  uniforai  monthly  exposure  rate  that 
would  satisfy  this  hmiting  value. 

The  Department  has  followed  this 
guidance  and  proposes  to  continue  to  do 
80  through  the  rulemaking  process.  The 
0.5-rem  limit  applies  only  to  the  unborn 
child  of  a  declared  pregnant  woman, 
leaving  the  decision  of  whether  to  work 
under  this  restrictive  regulation  to  the 
individual  woman.  This  approach  is 
considered  necessary,  in  part,  because 
of  the  provisions  of  title  VII  of  the  Civil 
Rights  Act  of  1964.  as  amended, 
regarding  discrimination  in  employment 
practices.  It  is  also  necessary  to  avoid 
invasion  of  privacy.  The 
recommendation  to  avoid  nonuniform 
exposure  conditions  arises  from 
information  obtained  in  the  study  of 
atomic  bomb  sur\'ivors,  which  revealed 
that  an  embryo/fetus  may  be 
particularly  susceptible  to  certain 
nonsiochastic  effects  when  irradiated  at 
high  dose  rates.  If  exposure  occurs 
primarily  during  the  8th  to  15th  week 
after  conception,  severe  mental 
retardation  may  result;  this  risk  is 
currently  assessed  at  about  4  in  1,000 
live  births  per  rad. ' ' 

The  Department  proposes  to  retain  its 
current  limit  of  0.5-rem  (0.005  sievert) 
annual  dose  equivalent  to  the  unborn 
child  for  the  entire  gestation  period.  This 
limitation  is  considered  to  be 
conservative  because  the  dose  rates 
involved  are  much  lower  than  those 
encountered  among  the  atomic  bomb 
survivors. 

4.  Planned  Special  Exposures 

The  Department  recognizes  that 
overall  occupational  radiation  risks  are 
actually  proportional  to  the  lifetime 
accumulated  dose  rather  than  the  dose 
in  any  given  year.  It  is  therefore 
considered  acceptable  in  most  cases  to 
permit  a  higher-than-normal  dose  during 
a  given  year  if  the  dose  is  fully 
compensated  for  by  lower  doses  in 
preceding  or  subsequent  years.  Certain 
workers  have  skills  important  to  plant 
and  public  safety,  and  for  this  and  other 
reasons,  it  is  recognized  that  imusual 
conditions  can  arise  in  which  higher- 


'*  "Radialton  Protection  Guidance  to  the  Federal 
AflMiciea  for  Occupational  Expoaure."  Federal 
Ragister,  Vol.  5Z  No.  17. 1987. 


than-normal  doses  can  be  justified.  The 
term  "planned  special  exposures"  was 
adopted  in  ICRP  Publication  26,  along 
with  a  recommendation  that  such 
exposures  be  allowed  under  unusual 
conditions.  The  Department  hereby 
proposes  to  retain  a  provision  for 
planned  special  exposures.  Under 
approved,  well-justified,  well-planned, 
well-controlled,  highly  infrequent  and 
unusual  conditions,  operating 
management  would  continue  to  be 
permitted  to  allow  doses  exceeding  the  5 
rem-per-year  limit.  The  intent  is  to  retain 
the  advantages  of  flexibility  without 
significantly  increasing  any  worker's 
actual  risk,  the  planned  special 
exposure  alternative  would  not  be  used 
under  emergency  conditions,  where 
there  might  be  no  time  for  extensive 
planning  or  to  obtain  approvals;  other 
provisions  are  made  in  the  rule  for  these 
eventualities  (see  section  F  below).  The 
term  "unusual"  is  made  clear  in  the 
proposed  rule  by  specifying  two 
conditions,  at  least  one  of  which  must 
exist  before  a  planned  special  exposure 
can  be  authorized.  The  conditions  are 
that  alternatives  that  would  preclude 
exposures  higher  than  the  usual  limiting 
values  must  either  be  unavailable  or 
impractical. 

llie  total  dose  from  planned  special 
exposures  for  a  worker  during  any  given 
year  could  not  exceed  5  rem;  thus,  apart 
from  emergency  situations,  the 
maximum  annual  dose  that  a  worker 
could  receive  would  be  10  rem.  Every 
plaimed  special  exposure  would  have  to 
be  approved  in  advance  by  the  DOE. 
Documentation  of  each  planned  special 
exposure  in  the  individual's 
occupational  exposure  file  would  be 
required. 

D.  Radiation  Safety  Training 

Two  categories  of  workers,  defined  in 
the  proposed  rule,  would  be  subject  to 
the  requirements  in  this  part  for 
radiation  safety  training— occupational 
workers  and  radiation  workers.  An 
occupational  worker  is  any  individual 
(DOE  personnel,  DOE  contractor,  or 
subcontractor  employee)  who  performs 
work  for.  or  in  conjunction  with,  the 
DOE  or  utilizes  DOE  facilities.  This 
group  includes  those  individuals 
considered  to  be  radiation  workers.  As 
proposed,  the  rule  would  establish 
training  requirements  for  each  category. 

All  occupational  workers  who  may 
enter  a  controlled  area  at  a  DOE  facility 
would  be  required  to  receive  an 
orientation  on  radiation  safety  before 
any  potential  exposure  to  radiation  or 
radioactive  material  at  that  facility.  In 
addition,  these  workers  would  also  be 
retrained  whenever  the  radiation 
protection  policies  and  procedures  that 


might  affect  them  are  significantly 
changed.  They  would  be  subject  to 
refresher  training  every  2  years.  The 
level  of  training  would  be  commensurate 
with  the  potential  radiation  protection 
problems  encountered  by  the  worker. 

Radiation  workers  would  have  to  be 
trained  to  familiarize  them  with  the 
fundamentals  of  radiation  protection 
and  the  ALARA  concept.  Retraining 
would  be  required  every  2  years. 
Radiation  workers  would  complete  their 
training  and  demonstrate  their 
knowledge  before  performing  work  in  a 
radiological  area.  During  field  training, 
they  would  be  required  to  be 
accompanied  by,  and  under  the 
supervision  of,  a  trained  radiation 
worker.  The  training  would  emphasize 
procedures  specific  to  the  individual's 
job  assignment  and  would  be 
commensurate  with  his  or  her  work 
assignments.  For  example,  the  training 
of  a  radiation  protection  technician 
would  require  greater  depth  and 
comprehension  in  the  principles  of 
exposure  control  than  would  the  training 
for  a  maintenance  worker. 

DOE  guidance  documents  will  be 
produced  when  there  is  a  demonstrated 
need  to  assist  plant  operators  in  the 
planning  and  conduct  of  radiation 
^protection  training.  These  documents 
are  to  address  a  wide  range  of  radiation 
protection  topics. 

E.  Control  of  Exposure  to  Radiation  and 
Radioactive  Material 

1.  Introduction 

The  proposed  rule  incorporates  a 
number  of  requirements  that  would 
control  the  extent  of  occupational 
exposures  to  radiation  and  radioactive 
material,  establish  controls  over  entry 
into  areas  in  which  such  exposures 
could  occur,  and  ensure  warnings  to 
workers  whenever  radiation  and 
radioactive  materials  are  present.  In 
combination,  these  measures  would 
provide  a  high  degree  of  assurance  that 
workers  would  not  be  inadvertently  or 
unknowingly  exposed. 

The  proposed  rule  would  require  thai 
occupational  workers  and  the 
workplace  be  routinely  monitored.  The 
measurement  of  individual  occupational 
exposures  would  be  accomplished  by 
requiring  personnel  radiation  dosimetry 
devices  for  all  workers  likely  to  receive 
a  prescribed  fraction  of  the  allowable 
annual  radiation  dose.  In  addition, 
possible  internal  exposure  of  an 
individual  from  the  intake  of  radioactive 
material  would  be  measured  using 
whole  body  counting  and  other  bioassay 
techniques,  as  appropriate. 
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might  affect  them  are  significantly 
changed.  They  would  be  subject  to 
refresher  training  every  2  years.  The 
level  of  training  would  be  commensurate 
with  the  potential  radiation  protection 
problems  encountered  by  the  worker. 

Radiation  workers  would  have  to  be 
trained  to  familiarize  them  with  the 
fundamentals  of  radiation  protection 
and  the  ALARA  concept.  Retraining 
would  be  required  every  2  years. 
Radiation  workers  would  complete  their 
training  and  demonstrate  their 
knowledge  before  performing  work  in  a 
radiological  area.  During  field  training, 
they  would  be  required  to  be 
accompanied  by,  and  under  the 
supervision  of,  a  trained  radiation 
worker.  The  training  would  emphasize 
procedures  specific  to  the  individual's 
job  assignment  and  would  be 
commensurate  with  his  or  her  work 
assignments.  For  example,  the  training 
of  a  radiation  protection  technician 
would  require  greater  depth  and 
comprehension  in  the  principles  of 
exposure  control  than  would  the  training 
for  a  maintenance  worker. 

DOE  guidance  documents  will  be 
produced  when  there  is  a  demonstrated 
need  to  assist  plant  operators  in  the 
planning  and  conduct  of  radiation 
^protection  training.  These  documents 
are  to  address  a  wide  range  of  radiation 
protection  topics. 

K  Control  of  Exposure  to  Radiation  and 
Radioactive  Material 

1.  Introduction 

The  proposed  rule  incorporates  a 
number  of  requirements  that  would 
control  the  extent  of  occupational 
exposures  to  radiation  and  radioactive 
material,  establish  controls  over  entry 
into  areas  in  which  such  exposures 
could  occur,  and  ensure  warnings  to 
workers  whenever  radiation  and 
radioactive  materials  are  present.  In 
combination,  these  measures  would 
provide  a  high  degree  of  assurance  that 
workers  would  not  be  inadvertently  or 
imknowingly  exposed. 

The  proposed  rule  would  require  that 
occupational  workers  and  the 
workplace  be  routinely  monitored.  The 
measurement  of  individual  occupational 
exposures  would  be  accomplished  by 
requiring  personnel  radiation  dosimetry 
devices  for  all  workers  likely  to  receive 
a  prescribed  fraction  of  the  allowable 
annual  radiation  dose.  In  addition, 
possible  internal  exposure  of  an 
individual  from  the  intake  of  radioactive 
material  would  be  measured  using 
whole  body  counting  and  other  bioassay 
techniques,  as  appropriate. 


Areas  where  radiation  or  radioactive 
materials  may  be  present  would  have  to 
be  monitored  for  possible  airborne  and 
surface  radioactive  contamination  as 
well  as  for  radiation,  where  appropriate. 
Airborne  radioactive  material  would  be 
measured  by  taking  and  analyzing 
samples  representative  of  the  ambient 
air  at  work  locations  and  would  be 
detected  by  stationary  air-monitoring 
instruments  equipped  with  alarm 
devices. 

Requirements  for  controlling  radiation 
levels,  as  well  as  airborne  and  surface 
contamination,  would  be  established. 
All  personnel  and  equipment  leaving  a 
radiological  area  would  have  to  be 
monitored  for  surface  contamination. 
Proposed  limiting  values  for 
contamination  are  provided;  higher 
values  would  not  be  allowed  in 
controlled  areas — except  in  radiological 
areas  or,  in  the  case  of  fixed 
contamination,  under  prescribed 
conditions. 

Any  area  where  radiation  and/or 
radioactive  contamination  levels  are 
above  specified  values  would  have  to  be 
provided  with  built-in  access  controls. 
These  controls  may  include  barricades, 
control  devices  on  entrances,  locks,  and 
alarms. 

In  order  to  make  workers  aware  of 
radiation  and  contamination  conditions 
(surface  and  airborne),  the  proposed 
rule  would  require  that  signs  be  clearly 
posted  to  identify  those  areas  that  are 
controlled  to  manage  potential 
exposures  and  those  areas  where 
radiation  levels  exceed  certain  values. 
Containers  of  radioactive  material,  as 
well  as  radioactive  items,  would  be 
required  to  be  labeled,  providing  the 
information  needed  for  purposes  of 
radiation  protection  and  the  prevention 
of  inadvertent  transfer  to  locations 
outside  of  radiological  areas. 

The  proposed  system  of  control  is 
intended  to  ensure  that  occupational 
exposures  would  be  maintained  at 
ALARA  levels,  that  the  Department's 
limiting  values  would  not  be  exceeded 
and  that  workers  would  be  aware  of  and 
prepared  to  cope  with  emergency 
conditions  and  would  not  be  exposed 
unknowingly  to  radiation  or  radioactive 
material. 

2.  Control  of  External  Radiation  Dose 

The  control  of  occupational  exposures 
to  radiation  would  be  implemented 
through  facility  design  and  engineering 
controls,  together  with  such  procedural 
controls  as  work-area  monitoring  and 
posting,  control  of  work-area  access, 
and  individual  monitoring  and  dose 
assessment.  Collectively,  these  controls 
would  provide  assurance  that  exposures 
would  be  maintained  ALARA  and 


within  the  Department's  limiting  values. 
Workplace  monitoring  provides  a 
control  mechanism  for  the  identification 
and  quantification  of  external  radiation 
levels,  enables  measures  to  be  taken  to 
prevent  unanticipated  (and  unplanned) 
exposures,  and  contributes  to 
maintaining  actual  exposures  at  ALARA 
levels. 

The  proposed  rule  does  not  contain 
prescriptive  criteria  on  the  type  and 
frequencies  of  workplace  monitoring.  As 
specified,  the  monitoring  would  have  to 
be  routine  and  sufficient  to  control 
potential  sources  and  enable  comphance 
with  the  radiation  protection  program 
and  with  the  other  requirements  of  this 
rule  (e.g.,  area  posting  and  worker  dose 
limits).  Determining  the  frequencies  and 
locations  of  workplace  monitoring 
would  be  left  to  on-site  evaluations  of 
the  actual  work  and  exposure  situations. 
Proper  implementation  of  these 
requirements  would  ensure  that  work 
areas  and  specific  job  tasks  would  be 
routinely  evaluated  from  a  radiation 
protection  perspective.  The  training  of 
individual  workers,  as  described  in  this 
rule,  would  provide  reasonable 
assurance  that  the  basic  knowledge  and 
technical  skills  needed  for  the 
implementation  of  the  operational 
program  elements  would  be  effective. 

It  is  the  position  of  DOE  that  this  type 
of  operational  implementation  by 
personnel  trained  in  the  principles  and 
methods  of  radiation  protection  would 
provide  an  adequate  level  of  regulatory 
control  for  facility  workplace  monitoring 
to  ensure  compliance  with  the 
requirements  of  this  rule.  Monitoring 
would  be  required  to  determine  the 
external  exposure  to  individuals. 
Radiation  exposure  would  be  measured 
and  recorded  to  provide  demonstrated 
and  documented  assurance  of 
compliance  with  individual  dose  limits 
and  the  ALARA  concept 

3.  Control  of  Internal  Radiation  Dose 

To  the  extent  reasonably  achievable, 
system  and  facility  design  and 
engineering  controls,  such  as 
confinement  and  ventilation  systems, 
would  be  used  as  the  primary 
mechanism  for  confining  radioactive 
materials  and  ensuring  that  radioactive 
material  intakes  (and  resultant  internal 
doses)  are  maintained  at  ALARA  levels. 
Operational  controls  would  also  be 
established  to  minimize  potential 
inhalation  exposures. 

Both  retrospective  and  real-time 
monitoring  for  airborne  contamination 
would  be  required  Retrospective 
monitoring  involves  the  collection  and 
analysis  of  air  samples  in  strategic 
locations  to  detect  and  evaluate  the 
extent  of  airborne  radioactive  material: 


the  samples  would  be  required  to  be 
representative  of  ambient  air  at  work 
locations.  This  type  of  sampling  would 
be  required  in  areas  where  workers  are 
likely  to  exceed  an  annual  intake  of  2 
percent  or  more  of  the  ALI  values  set 
forth  in  the  rule.  Real-time  air 
monitoring  is  performed  by  constant  air 
monitors  that  are  capable  of  measuring, 
with  a  specified  sensitivity,  the  current 
concentration  of  radionuclides  in  the  air 
and  of  activating  an  alarm  when  a 
preset  level  is  exceeded.  Real-time 
monitoring  would  be  required  in  areas 
where  workers  are  likely  to  be  exposed 
to  concentrations  of  radioactivity  in  air 
exceeding  10  percent  of  the  Derived  Air 
Concentration  (DAC)  values  set  forth  in 
the  rule. 

The  proposed  rule  would  address 
requirements  for  bioassay 
measurements — that  is,  measurements 
of  radioactive  material  in  and  excreted 
from  the  body  to  determine  the 
magnitude  of  internal  doses,  including 
directions  regarding  which  workers 
should  be  included  These 
measurements  would  also  confirm  the 
effectiveness  of  the  confinement  and  air 
monitoring  systems. 

4.  Releases  of  Materials  and  Equipment 

Contamination  control  programs 
would  include  the  establishment  of 
limits  on  the  amount  of  fixed  and 
removable  contamination  that  could  be 
transferred  from  a  radiological  area  to  a 
controlled  area  where  radioactive 
materials  other  than  natural  background 
are  normally  not  present.  Proposed 
S  835.1101  would  establish  the 
regulatory  framework  for  such  controls. 
The  requirements  for  unrestricted 
release  of  property  from  the  DOE 
facilities  are  set  forth  in  10  CFR  part  834. 

As  proposed,  the  rule  would  specify 
that  material  and  equipment  in 
radiological  areas  cannot  be  removed  to 
controlled  areas  unless  measurements 
are  made  to  establish  that  removable 
contamination  meets  specified  limits 
and  that  the  combination  of  fixed  and 
removable  contamination  does  not 
exceed  other  specified  limits.  There  are 
provisions,  however,  that  permit 
conditional  or  controlled  removal  of 
contaminated  material  and  equipment  to 
controlled  areas  under  specified 
conditions. 

5.  Records 

The  proposed  rule  includes 
requirements  for  the  establishment  and 
maintenance  of  records  important  to  the 
documentation  of  working  conditions  as 
well  as  to  subsequent  evaluations  of 
radiation  protection  compliance  and 
performance.  Records  that  would  be 
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specifically  required  include  those 
necessary  to  demonstrate  compliance 
with  the  ALARA  provisions  of  the 
proposed  rule.  In  addition,  reports  must 
be  provided  to  workers  that  inform  them 
of  their  annual  and  cumulative 
exposures. 

Individual  occupational  dose  records 
would  have  to  be  maintained  to  provide 
individual  external  and  internal  dose 
measurement  data  for  each  worker.  In 
addition,  data  would  be  recorded  as 
necessary  to  assist  at  a  later  date  in  the 
verification,  correction,  or  recalculation 
of  recorded  doses. 

The  proposed  rule  would  also  require 
that  records  be  maintained  of 
radiological  conditions  under  which 
individuals  were  exposed  and  other 
facility  information  pertinent  to 
exposures,  results  of  surveys  for  the 
release  of  personal  property,  and  results 
of  surveys  for  radiation  and  radioactive 
materia!  in  the  workplace.  The 
appropriateness,  quality,  and  accuracy 
of  monitoring  methods,  techniques,  and 
procedures  would  also  be  recorded. 

Each  worker's  training  as  an 
occupational  worker  and  as  a  radiation 
worker  would  have  to  be  recorded. 
Where  appropriate,  demonstration  and 
documentation  of  v/orker  proficiency 
would  be  required. 

6.  Reports 

Reports  would  be  provided  to  workers 
to  inform  them  of  their  annual  and 
cumulative  exposures.  In  addition,  each 
worker's  radiation  exposure  data  would 
always  be  available  to  him  or  her. 
Certain  required  reports  to  DOE  include 
personnel  exposure  data.  In  accordance 
with  10  CFR  830.350.  any  such  report 
identifying  a  worker  by  name  would 
have  to  be  sent  to  that  worker. 

F.  Accidents  and  Emergencies 

The  proposed  rule  specifies  certain 
individuals  as  having  key 
responsibilities  and  authorities  during 
accident  and  emergency  conditions.  In 
the  proposed  rule,  nonvariant 
terminology  would  be  used  each  time  it 
is  necessary  to  designate  these 
individuals.  The  proposed  terminology  is 
as  follows: 

(1)  The  Head  of  the  responsible  DOE 
Field  Organization; 

(2)  Operating  management;  and 

(3)  The  Emergency  Director  (i.e.,  the 
person  on  site  having  the  emergency 
action  responsibility). 

It  is  believed  that  this  terminology  is 
sufficient  to  provide  unequivocal 
designation  for  these  individuals. 
Occupational  workers  could  be 
allowed  to  receive  doses  twice  as  large 
as  those  specified  in  SS  835.202  and 


835.205  for  normal  operation  conditions, 
provided  that  all  of  the  conditions 
specified  in  subpart  M  were  met.  The 
recovery  of  the  bodies  of  deceased 
victims  and  the  protection  of  health  and 
property  are  also  covered  under  this 
rule.  Under  extraordinary  conditions.  ' 
the  necessary  reduction  in  a  potential 
hazard,  protection  of  health,  or 
prevention  of  substantial  loss  of 
property  might  not  be  possible  under  the 
restrictions  mentioned  above.  In  those 
cases,  doses  five  times  the  normal  limit 
could  be  authorized.  With  regard  to 
lifesaving,  a  limiting  value  is  not 
specified;  dose  limitations  would  be 
determined  by  the  Emergency  Director. 
Lifesaving  action  usually  involves  the 
prevention  of  prompt  fatalities.  Thus, 
judgments  involved  are  complex  and  not 
susceptible  to  generic  rulemaking. 

The  doses  allowed  in  subpart  M  of  the 
proposed  rule  would  be  in  addition  to 
those  allowed  for  normal  operating 
conditions,  including  planned  special 
exposures.  Before  approving  these  doses 
and  assigning  duties,  the  Emergency 
Director  would  not  be  required  to 
determine  how  much  exposure  a  worker 
had  already  received  during  the  current 
year.  In  many  cases  and  under  some 
conditions,  time  would  not  permit  such 
determinations. 

If  an  occupational  worker  were 
exposed  to  radiation  in  excess  of  the 
limiting  values  proposed  herein 
(emergency  or  nonemergency  situation), 
the  proposed  rule  would  require  that  the 
exposure  be  documented  in  the 
radiation  exposure  record  of  the 
individual.  In  addition,  the  incident 
would  have  to  be  investigated  and  the 
results  reported  to  DOE  in  accordance 
with  10  CFR  830.350.  The  worker  would 
not  be  allowed  to  receive  further 
exposure  until  appropriate  health 
experts  advised  that  the  employee  could 
safely  do  so.  The  operation  that  caused 
the  exposure  would  have  to  cease, 
pending  a  finding  by  DOE  that  the 
conditions  that  caused  the  exposure  had 
been  eliminated. 

As  a  method  of  measuring  possible 
radiation  doses  to  workers  resulting 
from  an  inadvertent  nuclear  chain 
reaction  (criticaUty  accident)  within  a 
workplace,  the  proposed  rule  would 
continue  a  requirement  for  both  fixed 
nuclear  accident  dosimeters  and  special, 
individually  worn  personal  dosimeters. 

C.  DOE  Guidance  Documents 

To  the  extent  possible,  the  statements 
in  this  proposed  rule  are  prescriptive; 
that  is  each  requirement  is  stated  in 
mandatory  terms.  It  is  recognized  that 
the  affected  plant  operator  is  entitled  to 
know  what  the  Department  considers 
acceptable  with  respect  to  compliance, 


and  that  there  are  a  number  of  sections 
in  the  rule  in  which  guidance  would  be 
helpful.  The  Department  plans  to  issue 
guidance  documents,  as  necessary,  to 
describe  at  least  one  acceptable  method 
for  compliance  with  a  specific  rule. 
These  are  not  intended  to  be  the  only 
methods  permitted;  alternative  methods 
that  provide  at  least  an  equivalent 
degree  of  protection  will  be  considered 
consistent  with  the  guidance.  These 
documents,  which  will  also  clarify 
individual  requirements,  will  be 
published  as  necessary. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291,  entitled 
"Federal  Regulations,"  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  the  promulgation  of  a  "major 
rule."  The  DOE  has  concluded  that  this 
action  is  not  a  "major  rule"  for  purpose 
of  the  Executive  Order  because  its 
promulgation  will  not  result  in  any  of 
the  following:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  market. 

Pursuant  to  section  3(c)  of  E.0. 12291. 
this  rule  was  submitted  to  the  Director 
of  the  Office  of  Management  and 
Budget.  The  Director  has  concluded  his 
review  under  that  Executive  Order. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Public  Law  9ft-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  information  and 
reporting  requirements  in  this  part  are 
not  substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  this  rule.  DOE 
will  submit  the  collection  of  any  new 
information  requests  concerning  this 
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and  that  there  are  a  number  of  sections 
in  the  rule  in  which  guidance  would  be 
helpful.  The  Department  plans  to  issue 
guidance  documents,  as  necessary,  to 
describe  at  least  one  acceptable  method 
for  comphance  with  a  specific  rule. 
These  are  not  intended  to  be  the  only 
methods  permitted;  alternative  methods 
that  provide  at  least  an  equivalent 
degree  of  protection  will  be  considered 
consistent  with  the  guidance.  These 
documents,  which  will  also  clarify 
individual  requirements,  will  be 
published  as  necessary. 

UI.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291,  entitled 
"Federal  Regulations,"  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  the  promulgation  of  a  "major 
rule."  The  DOE  has  concluded  that  this 
action  is  not  a  "major  rule"  for  purpose 
of  the  Executive  Order  because  its 
promulgation  will  not  result  in  any  of 
the  following:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  market. 

Pursuant  to  section  3(c)  of  E.0. 12291, 
this  rule  was  submitted  to  the  Director 
of  the  Office  of  Management  and 
Budget.  The  Director  has  concluded  his 
review  under  that  Executive  Order. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  information  and 
reporting  requirements  in  this  part  are 
not  substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  this  rule.  DOE 
will  submit  the  collection  of  any  new 
information  requests  concerning  this 


proposed  rule  to  the  Office,  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501.1 
et  seq.,  and  the  procedures 
implementing  that  Act.  5  CFR  1320.1  et 
seq. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  reviewed  the 
promulgation  of  10  CFR  part  38S  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seif.) 
and  the  Council  on  Environmental 
Quality  regulations  for  implementing 
NEPA.  The  Department  has  completed 
an  Environmental  Assessment  and  on 
the  basis  of  that  information  is 
proposing  to  make  a  finding  of  no 
significant  impact  for  this  rule. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1  w )  requires  that 
regulations,  rullb,  legislation,  and  any 
other  policy  actuwis  be  reviewed  for  any 
substantial  dii:Aeffects  on  States,  on 
the  relationshi^feyween  the  National 
Government  andH|p^tates,  or  in  the 
distribution  of  pow^ 
responsibilities  amoTI99yQus. levels  of 
government  If  there  are  si 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

This  proposed  rule,  when  finalized, 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  States. 

F.  Naval  Nuclear  Propulsion  Program 

Section  309  of  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91). 
Executive  Order  12344,  and  Public  Law 
98-525  establish  the  responsibilities  and 
authority  of  the  Director,  Naval  Nuclear 
Propulsion  Program,  overall  facilities 
and  activities  that  comprise  the 
Program,  a  joint  Na^-y-DOE  organization 
solely  responsible  for  the  military 
application  of  nuclear  energy  in 
connection  with  naval  warship 
propulsion.  Pursuant  to  the  purpose  and 
direction  of  these  actions,  the  standards, 
regiilations,  and  requirements 
prescribed  by  the  Director  continue  to 
apply  to  Program  facilities  and  activities 
in  lieu  of  the  regulations  in  tiiis  part 

IV.  Public  Comnwnt  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
rules  set  forth  in  this  notice.  To  assist  in 


comment  resolution,  commenters  are 
requested  to  reference  the  applicable 
paragraph(s)  (i.e..  B35.101(a))  related  to 
their  comments,  where  possible.  Twenty 
copies  of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  "ADDRESSES"  section  of  this  notice. 
All  comments  received  will  be  available 
for  public  inspection  in  the  DOE 
Freedom  of  Information  Reading  Room, 
room  lE-190. 1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  All  written  comments  received 
by  February  7, 1992.  will  be  carefully 
assessed  and  fully  considered  prior  to 
pubUcation  of  the  final  rules.  Any 
information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (see  10  CFR  1004.11). 

DOE  is  interested  in  comments 
concerning  the  potential  costs  and 
benefits  of  this  regulation,  either  to  the 
general  public,  DOE  contractors,  or 
DOE.  DOE  is  particularly  interested  in 
comments  that  discuss  whether  or  not 
DOE  mg^  be  subjecting  its  contractors 
_  3nal  costs  that  are  no^^ 
_  'plated  by  existing  contractual 
relations  or  the  PAAA.  Comments 
concerning  this  subject  should  address 
the  specific  nature  and  scope  of  the 
additional  costs  to  which  contractors 
would  be  subjected  and  explain  tvhy 
these  concerns  are  not  already 
addressed  in  the  current  contractual 
relationship  or  PAAA. 

DOE  is  also  interested  in  comments 
concerning  the  differences  between  the 
proposed  requirements  and  those  of  the 
Nuclear  Regulatory  Commission  (NRC) 
and.  in  particular  but  not  limited  ta 
those  concerning  the  use  of  committed 
dose  and  annual  dose  methods  of 
calculating  radiation  ex{>osure. 
Comments  should  indicate  the 
substantive  effects  or  the  additional 
burden,  if  any,  that  the  use  of  differing 
approaches  by  DOE  and  the  NRC  might 
have  on  DOE  contractors,  especially 
those  who  are  also  NRC  licensees. 

B.  Public  Hearing 

1.  Requests  to  speak  at  the  hearing 
must  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  received  by  DOE  by 
January  8. 1992. 

Requests  for  oral  presentations  should 
contain  a  telephone  number  where  you 
may  be  contacted  prior  to  the  hearing. 
Speakers  are  requested  to  submit  20 
copies  of  their  statement  to  DOE  at  the 
hearing. 


2.  DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  in 
the  event  there  are  more  requests  to  be 
heard  than  time  allows,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  10 
minutes.  The  hearing  will  begin^t  9  a.m. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  aiuiounced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  available  to  the  public  The  entire 
record  of  the  hearing,  including  the 
transcript,  will  be  retained  by  DOE  and 
made  available  for  inspection  in  the 
DOE  Freedom  of  Information  Office,  lE- 
190, 1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Transcripts  may  be  purchased  from  the 
court  reporter. 

list  of  Subjects  in  16  CFR  Part  B35 

Emergency  radiation  exposures. 
Nuclear  material,  Occupational  safely 
and  health.  Radiation  exposures. 
Radiation  protection.  Radioactive 
material.  Reporting  and  recordkeepirg 
requirements.  Safety  during 
emergencies.  Training. 

For  the  reason  set  forth  in  the 
preamble,  title  10,  chapter  ID,  of  the 
Code  of  Federal  Regulation  is  proposed 
to  be  amended  by  adding  a  new  part  835 
as  set  forth  below. 

Issued  in  Washington.  DC  on  November 
20, 1991. 
lohnCTuck. 

Undersecretary. 

PART  835— RADIATION  PROTECTION 
FOR  OCCUPATIONAL  WORKERS 

Subpart  A— General  Provisions 

835.1  Scope. 

535.2  DefmitionB. 

635.3  General  rule. 

Subpart  B— Radiation  Protection 
Programs 

835.101    RadiaUon  protection  programs. 
B3S.102    Internal  audits. 

Subpart  C— Standards  for  Intern^  and 
External  Exposure 

835.201  (Reserved) 

635.202  Limits  for  occupational  workers. 
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835.203  Combining  internal  and  external 
dose  equivalents  resulting  from  DOE 
activities. 

835.204  Planned  special  exposures. 

835.205  Determination  of  compliance  for 
nonuniform  exposure  of  the  skin. 

835.206  Limits  for  the  unborn  child. 

833.207  Limits  for  minors  and  students. 

835.208  Limits  for  members  of  the  public 
entering  a  controlled  area. 

835.209  Concentrations  of  radioactive 
material  in  workplace  air  and  water. 

Subpart  D— [Reserved] 

Subpart  E— Monitoring  in  the 

Woricplace 

835.401  General  requirements. 

835.402  Individual  monitoring. 

835.403  Area  monitoring. 

835.404  Surface  radioactive  contamination 
control  and  monitoring. 

Subpart  F— Entry  Control  Program 

835.501  Radiological  areas. 

835.502  Very  high  radiation  areas. 

Subpart  G— Posting  and  labeling 

835.601  General  requirements. 

835.602  Controlled  area. 

835.603  Radiological  area. 

Subpart  H — Records 

833.701  Documentation  requirements. 

835.702  Monitoring  and  area  control 
records. 

835.703  Records  of  monitoring  methods. 

835.704  Training  records. 

Subpart  I— Reports  to  Employees 

835.801    Reports  to  employees. 

Subpart  J— Radiation  Safety  Training 

835.901  Occupational  workers. 

835.902  Radiation  workers. 

835.903  Radiation  protection  technician. 

Subpart  K— Design  and  Control 

835.1001  Design  and  control. 

835.1002  Facility  design. 

835.1003  Control  procedures. 

Subpart  L— Release  of  Material  and 
Equipment  from  Radiological  Areas 

835.1101    Releases  of  materials  and 
equipment  from  radiological  areas. 

Subpart  M— Accidents  and 
Emergencies 

835.1201  Accidental  and  emergency 
exposures. 

835.1202  General  considerations. 

835.1203  Emergency  situations. 

835.1204  Nuclear  accident  dosimetry. 


Appendix  A — Derived  Air 
Concentrations  (DAC)  for  Controlling 
Radiation  Exposures  to  Workers  at  DOE 
Facilities 

Appendix  B — Alternative  Absorption 
Factors  and  Lung  Retention  Classes  for 
Specific  Compounds 

Appendix  C — Derived  Air 
Concentrations  (DAC)  for  Workers  from 
External  Exposure  During  Immersion  in 
a  Contaminated  Atmospheric  Cloud 

Appendix  D — Surface  Radioactivity 
Values 

Appendix  E — Derived  Air 
Concentrations  for  Controlling  Radiation 
Exposure  to  Workers  at  DOE  Facilities 

Autliority:  42  U.S.C.  2201;  7191. 


Subpart  A — General  Provisions 

§  835.1    Scope. 

(a)  General  The  rules  in  this  part 
establish  radiation  protection  standards, 
limits,  and  program  requirements  for 
protecting  workers  and  other  persons 
from  ionizing  radiation  at  DOE  facilities. 

(b)  Exclusion.  The  requirements  in 
this  part  do  not  apply  to: 

(1)  Activities  that  are  regulated 
through  a  license  by  the  Nuclear 
Regulatory  Commission  or  a  State  under 
an  Agreement  with  the  Nuclear 
Regulatory  Commission; 

(2)  Activities  conducted  under  the 
authority  of  the  Director.  Naval  Nuclear 
Propulsion  Program,  as  described  in 
Public  Law  98-525;  or 

(3)  Activities  conducted  under  the 
Nuclear  Explosives  and  Weapons  Safety 
Program  relating  to  the  prevention  of 
accidental  or  unauthorized  nuclear 
detonations. 

(4)  The  radiation  dose  limits  in  this 
part  do  not  apply  to  background 
radiation  or  to  radiation  doses  received 
as  a  patient  for  purposes  of  medical 
diagnosis  or  therapy. 

§835.2    Definitions. 

(a)  As  used  in  this  part: 

Airborne  radioactive  material  means 
radioactive  material  in  any  chemical  or 
physical  form  that  is  dissolved,  mixed, 
suspended,  or  otherwise  entrained  in 
air. 

Ambient  air  means  the  general  air  in 
the  area  of  interest  (e.g..  the  general 
room  atmosphere),  as  distinct  from  a 
specific  stream  or  volume  of  air  that 
may  have  different  properties. 

Annual  limit  on  intake  (ALI)  means 
the  quantity  of  a  single  radionuclide 
that,  if  inhaled  or  ingested  in  1  year, 
would  irradiate  a  person,  represented  by 
reference  man  (ICRP  Publication  23),  to 


the  limiting  value  for  control  of 
occupational  exposure. 

ALARA  means  "As  Low  As  is 
Reasonably  Achievable",  which  is  an 
approach  to  radiation  protection  io 
manage  and  control  exposures  (both 
individual  and  collective)  to  the  work 
force  and  to  the  general  public  at  levels 
as  low  as  is  practicable,  taking  into 
account  social,  technical,  economic, 
practical,  and  public  policy 
considerations.  As  used  in  this  part, 
ALARA  is  not  a  dose  limit  but  a  process, 
which  has  the  objective  of  attaining 
doses  as  far  below  applicable  limits  of 
this  part  as  is  reasonably  achievable. 

Background  means: 

(1)  Naturally  occurring  radioactive 
materials; 

(2)  Cosmic  and  natural  terrestrial 
radiation; 

(3)  Global  fallout: 

(4)  Radon  in  concentrations  or  levels 
commonly  found  in  buildings  or  the 
environment,  independent  of  regulated 
activities;  and 

(5)  Radiation  from  consumer  products 
containing  nominal  amounts  of 
radioactive  material. 

Calibration  means  to  adjust  and/or 
determine  either 

(1)  The  response  or  reading  of  an 
instrument  relative  to  a  series  of 
conventionally  true  values;  or 

(2)  The  strength  of  a  radiation  source 
relative  to  a  standard  (e.g..  primary, 
secondary,  or  tertiary)  or  conventionally 
true  value. 

Continuous  air  monitor  (CAM)  means 
an  instrument  that  continuously  samples 
and  measures  the  levels  of  airborne 
radioactive  materials  on  a  "real-time" 
basis  and  has  alarm  capabilities  at 
preset  levels. 

Contractor  means  any  entity  under 
contract  with  The  Department  of  Energy 
with  the  responsibility  to  perform 
activities  at  a  DOE  site  or  facility. 

Controlled  area  means  any  area  to 
which  access  is  managed  in  order  to 
protect  individuals  from  exposiu-e  to 
radiation  and/or  radioactive  materials. 

Derived  air  concentration  (DAC) 
means  the  airborne  concentration  that 
equals  the  ALI  divided  by  the  volume  of 
air  breathed  by  an  average  worker  for  a 
working  year  of  2.000  horn's  (assuming  a 
breathing  volume  of  2.4X10^  m').  The 
value  is  equal  to  the  derived  airborne 
concentration  found  in  ICRP  Publication 
30  converted  to  units  of  ;iCi/mL. 

DOE  Activities  means  an  activity 
taken  for,  or  by,  DOE  that  has  the 
potential  to  result  in  occupational 
exposure  to  occupational  workers  to 
radiation  or  radioactive  material.  The 
activity  may  be,  but  is  not  limited  to, 
design,  construction,  operation  or 
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the  limiting  value  for  control  of 
occupational  exposure. 

ALARA  means  "As  Low  As  is 
Reasonably  Achievable",  which  is  an 
approach  to  radiation  protection  lo 
manage  and  control  exposures  (both 
individual  and  collective)  to  the  work 
force  and  to  the  general  public  at  levels 
as  low  as  is  practicable,  taking  into 
account  social,  technical,  economic, 
practical,  and  public  policy 
considerations.  As  used  in  this  part, 
ALARA  is  not  a  dose  limit  but  a  process, 
which  has  the  objective  of  attaining 
doses  as  far  below  applicable  limits  of 
this  part  as  is  reasonably  achievable. 

Background  means: 

(1)  Naturally  occurring  radioactive 
materials; 

(2)  Cosmic  and  natural  terrestrial 
radiation; 

(3)  Global  fallout; 

(4)  Radon  in  concentrations  or  levels 
commonly  found  in  buildings  or  the 
environment,  independent  of  regulated 
activities;  and 

(5)  Radiation  from  consumer  products 
containing  nominal  amounts  of 
radioactive  material. 

Calibration  means  to  adjust  and/or 
determine  either 

(1)  The  response  or  reading  of  an 
instrument  relative  to  a  series  of 
conventionally  true  values;  or 

(2)  The  strength  of  a  radiation  source 
relative  to  a  standard  (e.g.,  primary, 
secondary,  or  tertiary)  or  conventionally 
true  value. 

Continuous  air  monitor  (CAM)  means 
an  instrument  that  continuously  samples 
and  measures  the  levels  of  airborne 
radioactive  materials  on  a  "real-time" 
basis  and  has  alarm  capabilities  at 
preset  levels. 

Contractor  means  any  entity  under 
contract  with  The  Department  of  Energy 
with  the  responsibility  to  perform 
activities  at  a  DOE  site  or  facility. 

Controlled  area  means  any  area  to 
which  access  is  managed  in  order  to 
protect  individuals  from  exposure  to 
radiation  and/or  radioactive  materials. 

Derived  air  concentration  (DAC) 
means  the  airborne  concentration  that 
equals  the  ALI  divided  by  the  volume  of 
air  breathed  by  an  average  worker  for  a 
working  year  of  2,000  hours  (assuming  a 
breathing  volume  of  2.4X10^  m*).  The 
value  is  equal  to  the  derived  airborne 
concentration  found  in  ICRP  Publication 
30  converted  to  units  of  ^Ci/mL 

DOE  Activities  means  an  activity 
taken  for,  or  by,  DOE  that  has  the 
potential  to  result  in  occupational 
exposure  to  occupational  workers  to 
radiation  or  radioactive  material.  The 
activity  may  be,  but  is  not  limited  to, 
design,  construction,  operation  or 


Federal  Register  /  Vol.  56,  No.  236  /  Monday,  December  9,  1991  /  Proposed  Rules  64343 


decommissioning.  To  the  extent 
appropriate,  the  activity  may  involve  a 
single  DOE  facility  or  operation  or  a 
combination  of  facilities  and  operations, 
possibly  including  an  entire  site. 

Monitoring  means  actions  intended  to 
detect  and  quantify  radiological 
conditions. 

Nonstochastic  effects  means  effects 
for  which  the  severity  varies  with  the 
dose  and  for  which  a  threshold  normally 
exists  (e.g.,  radiation-induced  opacities 
within  the  lens  of  the  eye). 

Occupational  exposure  means  the 
exposure  to  ionizing  radiation  that 
occurs  as  a  result  of  an  individual's 
work  assignment  and  that  does  not 
include  radiation  exposure  received  as  a 
medical  patient  or  through  exposure 
from  natural  background  radiation. 
Natural  background  radiation  includes 
naturally  occurring  extraterrestrial  and 
terrestrial  sources,  that  are  not 
proximally  caused  by  operations  or 
processes  at  a  DOE  site. 

Occupational  worker  means  an 
individual  who  is  either  a  DOE  or  DOE- 
contractor  employee;  an  employee  of  a 
subcontractor  to  a  DOE  contractor  or  a 
visitor  who  performs  work  for  or  in 
conjunction  with  DOE  or  utilizes  DOE 
facilities. 

Person  means  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  public  or. 
private  institution,  group,  Government 
agency,  any  State  or  political 
subdivision  of,  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  other  entity  and  any  legal 
successor,  representative,  agent  or 
agency  of  the  foregoing;  provided  that 
person  does  not  include  the  Department 
or  the  United  States  Nuclear  Regulatory 
Commission. 

Radiation  worker  means  an 
occupational  worker  whose  job 
assignment  involves  operation  of 
radiation  producing  devices  or  working 
with  radioactive  materials,  or  who  is 
likely  to  be  routinely  occupationally 
exposed  above  0.1  rem  (0.001  sievert) 
per  year,  which  is  the  sum  of  the  annual 
effective  dose  equivalent  from  external 
irradiation  and  the  committed  effective 
dose  equivalent  from  internal 
irradiation. 

Radiological  area  means  any  area 
within  a  controlled  area  where  an 
individual  can  receive  a  dose  equivalent 
greater  than  5  mrem  (50  microsieverts) 
in  1  hour  at  a  distance  of  30  cm  from  the 
radiation  source  or  any  surface  through 
which  the  radiation  penetrates,  or  where 
airborne  radioactive  concentrations 
greater  than  l/lO  of  the  derived  air 
concentrations  are  present  (or  are  likely 
to  be),  or  where  surface  contamination 


levels  greater  than  those  specified  in 
Appendix  D  to  this  part  are  present. 

Representative,  as  applied  to  the 
sampling  of  radioactive  material,  means 
sampling  in  such  a  manner  that  the 
sample  closely  approximates  both  the 
amount  of  activity  and  the  physical  and 
chemical  properties  of  the  material  (e.g.. 
particle  size  and  solubility  in  the  case  of 
air  sampling  of  the  aerosol  to  which 
workers  may  be  exposed). 

Stochastic  effects  means  malignant 
and  hereditary  disease  for  which  the 
probability  of  an  effect  occurring,  rather 
than  its  severity,  is  regarded  as  a 
function  of  dose  without  a  threshold  for 
radiation  protection  purposes. 

(b)  As  used  in  this  part  to  describe 
various  aspects  of  radiation  dose: 

Absorbed  dose  (D)  means  the  energy 
imparted  to  matter  by  ionizing  radiation 
per  unit  mass  of  irradiated  material  at 
the  place  of  interest  in  that  material.  The 
absorbed  dose  is  expressed  in  units  of 
rad  (or  gray)  (1  rad=0.01  gray). 

Annual  dose  equivalent  me^s  the 
dose  equivalent  received  in  a  year. 
Annual  dose  equivalent  is  expressed  in 
units  of  rem  (or  sievert). 

Annual  effective  dose  equivalent 
means  the  effective  dose  equivalent 
received  per  year.  The  annual  effective 
dose  equivalent  is  expressed  in  units  of 
rem  (or  sievert). 

Collective  dose  equivalent  and 
collective  effective  dose  equivalent 
mean  the  sums  of  the  dose  equivalents 
or  effective  dose  equivalents  of  all 
individuals  in  a  specified  population. 
Collective  dose  equivalent  and 
collective  effective  dose  equivalent  are 
expressed  in  units  of  person-rem  (or 
person-sievert). 

Committed  dose  equivalent  means  the 
dose  equivalent  calculated  to  be 
received  by  a  tissue  or  organ  over  a  50- 
year  period  after  the  intake  of  a 
radionuclide  into  the  body.  It  does  not 
include  contributions  from  radiation 
sources  external  to  the  body.  Committed 
dose  equivalent  is  expressed  in  units  of 
rem  (or  sievert). 

Committed  effective  dose  equivalent 
(He.  so)  means  the  sum  of  the  committed 
dose  equivalents  to  various  tissues  in 
the  body,  each  multiplied  by  the 
appropriate  weighting  factor.  Committed 
effective  dose  equivalent  is  expressed  in 
units  of  rem  (or  sievert).  The  internal 
dose  component  of  the  effective  dose 
equivalent  is  always  the  committed 
effective  dose  equivalent  in  10  CFR  part 
834  and  is  always  identified  in  10  CFR 
part  835  as  either  the  annual  effective 
dose  equivalent  or  the  committed 
elective  dose  equivalent. 

Cumulative  annual  effective  dose 


equivalent  means  the  sum  of  the  annual 
effective  dose  equivalents  recorded  for 
an  individual  for  each  year  of 
employment  at  a  DOE  or  DOE 
contractor  facility,  effective  from  the 
date  of  this  rule. 

Deep  dose  equivalent  means  the  dose 
equivalent  deriving  from  external 
radiation  at  a  depth  of  1  cm  in  tissue. 

Dose  equivalent  (H)  means  the 
product  of  absorbed  dose  (D)  in  rads  (or 
gray)  in  tissue,  a  quality  factor  (Q).  and 
other  modifying  factors  (N).  Dose 
equivalent  is  expressed  in  units  of  rem 
(or  sievert). 

Effective  dose  equivalent  (He)  means 
the  summation  of  the  products  of  the 
dose  equivalent  received  by  specified 
tissues  of  the  body  (Hj)  and  the 
appropriate  weighting  factor  (Wt) — that 
is,  Hb=2WtHt.  It  includes  the  dose 
from  radiation  sources  internal  and/or 
external  to  the  body.  The  effective  dose 
equivalent  is  expressed  in  units  of  rem 
(or  sievert). 

Extremity  means  hands  and  arms 
below  the  elbow  or  feet  and  legs  below 
the  knee. 

Lens-of-the-eye-dose-equivalent 
means  the  dose  equivalent  deriving  from 
external  radiation  at  a  depth  of  0.3  cm  in 
the  lens. 

Quality  factor  means  the  principal 
modifying  factor  used  to  calculate  the 
dose  equivalent  from  the  absorbed  dose: 
the  absorbed  dose  (expressed  in  rad  or 
gray)  is  multiplied  by  the  appropriate 
quality  factor. 

(Q).  The  quality  factors  to  be  used  for 
determining  dose  equivalent  in  rem  are 
shown  below: 

QuAUTY  Factors 


RadMtiontype 

Quality 
factor 

X-rays,  gamma  rays,  positrom.  elec- 
trons (mchjdmg  tntum  beta  parti- 
ctes) 

r4eutrons,  s  10  keV 

Nautrom   ->10keV                    

1 
S 

10 

Protons  and  swgly-chafged  pvticiM 
of  unknown  energy  wrtfi  rest  mass 
greater  than  one  atomic  mass  unit .... 

Alpha  part)c)es  and  multiple-charged 
panicles  (and  partiOes  of  unkr>own 

10 
20 

When  spectral  data  are  insufficient  to 
identify  the  energy  of  the  neutrons,  a 
quality  factor  of  10  shall  be  used. 

When  spectral  data  are  sufficient  to 
identify  the  energy  of  the  neutrons,  the 
following  values  of  Q  may  be  used: 
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QuAUTY  Factors  for  Neutrons 

[Mean  quality  factors,  O  (maumum  value  In  a  3&on 
Itoalmet'y  p^ianto«n).  and  values  of  neutron  ftux 
daraity  thai  deliver  m  40  hours,  a  maxHTum  dose 
aquivatoni  o<  100  nvam.] 


Neutron  energy  (MeV) 

Mean 

Neutron 

flux 

<lansity 

(cm- •a') 

2.5x10-'thamial 

ivir)-» 

2 
2 

2 

2 

2 

2 

2.5 

7.5 

11 

11 

9 

0 

7 

6.5 

IS 

8 

7 

5.5 

4 

3.5 

3.5 

680 
680 

Ivifl-* 

560 

1x10-» 

1x10-*- 

560 
560 

1x10-*            

680 

IvIO"'           

700 

1x10-' .- - 

5x10-' .-. 

1 .           .™          _    _ 

115 
27 
19 

5..,"r"~"      ~Z7" 

7._ 

10          ; 

20 
16 
17 
17 

14 

12 

ao 

11 

JO    

10 

m    

11 

1X10» 

2x10«. 

3x10*     

14 
13 
11 

4x10« 

10 

Shallow  dose  equivalent  means  the 
dose  equivalent  deriving  from  external 
radiation  at  a  depth  of  0.007  cm  in 
tissue. 

Weighting  factor  (wr)  means  the 
fraction  of  the  overall  health  risk, 
resulting  from  uniform,  whole-body 
irradiation,  attributable  to  the  specific 
tissue,  (T).  The  dose  equivalent  to  tissue, 
T,  is  multiplied  by  the  appropriate 
weighting  factor  to  obtain  the  effective 
dose  equivalent  to  that  tissue.  The 
weighting  factors  are  as  follows: 

Weighting  Factors  for  Various 
Tissues 


Organs  or  tissues,  T 

Weighing 
factor,  Wt 

QonadD     

0.25 

Breasts 

Red  bone  marrow 

Lungs _ -    

Tfiyroid        ._  .    _ _    

0.15 
0.12 
0.12 
0.03 

Bor.i  surfaces 

Remainder „ 

0.03 
0.30 

JMi 


"Remainder"  means  the  five  other 
organs  or  tissues  with  the  highest  dose 
(e.g.,  liver,  kidney,  spleen,  thymus, 
adrenal,  pancreas,  stomach,  small 
intestine,  and  upper  large  intestine).  The 
weighting  factor  for  each  remaining 
organ  or  tissue  is  0.06. 

(c)  Terms  defmed  in  the  Atomic 
Energy  Act  or  part  830  of  this  chapter 
and  not  defined  in  this  part  are  used 
consistent  with  the  meanings  given  in 
that  Act  or  that  part. 

(d)  As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 


words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  be. 
S83&3    General  nita. 

(a)  No  person  or  DOE  personnel  shall 
take  or  cause  to  be  taken  any  action 
inconsistent  with  the  requirements  of: 

(1)  This  part  or 

(2)  Any  program,  plan,  schedule,  or 
other  process  established  by  this  part. 

(3)  Any  apphcable  Federal  statute  or 
regulation  concerning  the  exposure  of 
v/orkers  and  other  persons  at  DOE 
facilities  to  radiation. 

(b)  With  respect  to  a  particular  DOE 
activity,  the  person  in  charge  of  the 
activity  shall  be  responsible  for 
compliance  with  the  requirements  of  this 
pArt. 

(c)  Where  there  is  no  contractor  for  a 
DOE  activity,  DOE  shall  ensure 
implementations  of  and  compliance  with 
the  requirements  of  this  part. 

(d)  Nothing  in  this  part  shall  be 
construed  as  limiting  actions  that  may 
be  necessary  to  protect  health  and 
safety. 

Subpart  B — Radiation  Protection 
Programs 

§  835.101    Racfiation  protection  pfograms. 

(a)  A  DOE  activity  shall  be  conducted 
in  compliance  with  its  radiation 
protection  program  (RPP),  as  approved 
and  modified  by  DOE. 

(b)  The  content  of  a  RPP  shall  be 
commensurate  with  the  nature  of  the 
activities  performed  and  shall  include 
formal  plans  and  measures  for 
maintaining  occupational  radiation 
exposures  as  low  as  reasonably 
achievable  (ALARA). 

(c)  The  RPP  shall  include  plans. 
schedules  and  other  measures  for 
achieving  compliance  with  the 
regulations  of  this  part  no  later  than  2 
years  of  the  effective  date  of  this  part 

(d)  A  RPP  shall  specify  the  existing 
and/or  anticipated  operational  tasks 
that  are  intended  to  be  within  the  scope 
of  the  RPP.  Any  task  outside  the  scope 
of  a  RPP  shall  not  be  initiated  until  an 
update  of  the  RPP  is  approved  by  DOE. 

(e)  The  content  of  a  RPP  shall  address, 
but  shall  not  necessarily  be  limited  to, 
each  requirement  in  this  part. 

(f)  The  RPP  for  an  existing  activity 
shall  be  submitted  to  DOE  within  180 
days  of  the  effective  date  of  this  part 

(g)  An  update  of  the  RPP  shall  be 
submitted  to  DOE: 

(1]  Whenever  a  change  or  an  addition 
to  the  RPP  is  made; 

(2}  Prior  to  the  initiation  of  a  task  not 
within  the  scope  of  the  RPP,  or 

(3)  Wrthin  180  days  of  the  effective 
date  of  any  modifications  to  this  part. 


(h)  An  initial  RPP  or  an  update  shall 
be  considered  approved  180  days  after 
its  submission  unless  approved  or 
rejected  by  DOE  at  an  earlier  date.  DOE 
may  direct  or  make  modifications  to  a 
RPR 

(i)  A  single  RPP  encompassing  all  the 
activities  at  a  site  shall  be  submitted  for 
each  site.  Issues  related  to  specific 
activities  or  contractors  at  a  site  may  be 
addressed  by  including  specific  sections. 

§•35.102    Internal  atidns. 

Internal  audits  of  all  functional 
elements  of  the  radiation  protection 
program  shall  be  conducted  no  less 
frequently  than  every  3  years  and  shall 
include  program  content  and 
implementation. 

Subpart  C— Standards  for  Intemal  and 
External  Exposure 

§  835.201    [Reserved]. 

§  835.202    Limits  for  occupational  worfcers. 

(a)  The  exposure  of  an  occupational 
worker  to  radiation  or  radioactive 
material  resulting  from  routine  DOE 
nuclear  and  radiation  activities  shall  not 
cause  the  following  limits  to  be 
exceeded. 

(1)  Stochastic  effects.  The  limit  for  the 
annual  effective  dose  equivalent  from 
both  intemal  and  external  sources 
received  is  5  rem  (0.05  sievert). 

(2)  Nonstochastic  effects.  The  limits 
are  as  follows: 

(i)  Lens  of  the  eye,  an  annual  dose 
equivalent  of  15  rem  (0.15  sievert). 

(ii)  Extremity,  an  annual  dose 
equivalent  of  50  rem  (0.5  sievert). 

(iii)  Any  organ  or  tissue,  including 
skin,  an  aimual  dose  equivalent  of  50 
rem  (0.5  sievert). 

(b)  Background  and  therapentic  and 
diagnostic  medical  exposures  shall  not 
be  included  in  dose  records  or  in  the 
assessment  of  compliance  with  limiting 
values. 

§  835.203    Combining  Intemal  and  external 
dose  equivalents  resulting  from  DOE 

•ctlvttJes. 

(a)  The  annual  effective  dose 
equivalent  shall  be  determined  by 
summing  the  annual  effective  dose 
equivalents  from  internally  deposited 
radionuclides  and  from  external 
exposure  to  radiation  from  radioactive 
material  and/or  radiation-generating 
devices. 

(b)  As  long  as  the  combined  annual 
effective  dose  equivalent  from  all 
radionuclides  retained  in  the  body  is 
confirmed  by  measurement,  or  by 
calculations  based  on  measurements,  to 
be  10  mrem  (0.1  millisievert)  or  greater, 
this  dose  shall  be  included  in 
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(h)  An  initial  RPP  or  an  update  shall 
be  considered  approved  180  days  after 
its  submission  unless  approved  or 
rejected  by  DOE  at  an  earlier  date.  DOE 
may  direct  or  make  modifications  to  a 
RPP. 

(i)  A  single  RPP  encompassing  all  the 
activities  at  a  site  shall  be  submitted  for 
each  site.  Issues  related  to  specific 
activities  or  contractors  at  a  site  may  be 
addressed  by  including  specific  sections. 

§835.102    Intorrari  audits. 

Internal  audits  of  all  functional 
elements  of  the  radiation  protection 
program  shall  be  conducted  no  less 
frequently  than  every  3  years  and  shall 
include  program  content  and 
implementation. 

Subpart  C— Standards  for  Intemaf  and 
External  Exposure 

§835.201    [Reserved]. 

§  835.202    Limits  for  occupational  woflters. 

(a)  The  exposure  of  an  occupational 
worker  to  radiation  or  radioactive 
material  resulting  from  routine  DOB 
nuclear  and  radiation  activities  shall  not 
cause  the  following  limits  to  be 
exceeded. 

(1)  Stochastic  effects.  The  limit  for  the 
annual  effective  dose  equivalent  from 
both  internal  and  external  sources 
received  is  5  rem  (0.05  sievert). 

(2)  Nonstochastic  effects.  The  limits 
are  as  follows: 

(i)  Lens  of  the  eye,  an  annual  dose 
equivalent  of  15  rem  (0.15  sievert). 

(ii)  Extremity,  an  annual  dose 
equivalent  of  50  rem  (0.5  sievert). 

(iii)  Any  organ  or  tissue,  including 
skin,  an  annual  dose  equivalent  of  50 
rem  (0.5  sievert). 

(b)  Background  and  therapentic  and 
diagnostic  medical  exposures  shall  not 
be  included  in  dose  records  or  in  the 
assessment  of  compliance  with  limiting 
values. 

§  835.203    Combining  Internal  and  external 
dose  equivalents  resulting  from  DOE 
activities. 

(a)  The  annual  effective  dose 
equivalent  shall  be  determined  by 
summing  the  annual  effective  dose 
equivalents  from  internally  deposited 
radionuclides  and  from  external 
exposure  to  radiation  from  radioactive 
material  and/or  radiation-generating 
devices. 

(b)  As  long  as  the  combined  annual 
effective  dose  equivalent  from  all 
radionuclides  retained  in  the  body  is 
conflrmed  by  measurement,  or  by 
calculations  based  on  measurements,  to 
be  10  mrem  (0.1  millisievert)  or  greater, 
this  dose  shall  be  included  in 
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demonstrating  compliance  with 
§  835.202(a)(1). 

(c)  Determinations  of  the  effective 
dose  equivalent  shall  be  made  using  the 
weighting  factor  values  provided  in 

§  835.2. 

(d)  For  the  special  case  of  uniform 
external  irradiation  of  the  whole  body,  a 
weighting  factor  (wt)  equal  to  1  may  be 
used  in  the  determination  of  the 
effective  dose  equivalent. 

§  835.204    Planned  special  exposures. 

(a)  Planned  special  exposures 
(nonemergency]  that  would  result  in  an 
individual  exceeding  the  annual 
effective  dose  equivalent  limit  are 
allowed  in  highly  unusual  situations 
where  alternatives  that  would  avoid 
higher  exposures  are  unavailable  or 
impractical.  Such  planned  special 
exposures,  together  with  the  annual 
occupational  dose  received  or 
anticipated  to  be  received  in  that  year, 
shall  not  exceed  twice  the  annual 
effective  dose  equivalent  limit  specified 
in  S  835.202(a)(1). 

(b)  AH  planned  special  exposures 
require  written  approval  of  the  Head  of 
the  appropriate  DOE  Field  Organization 
prior  to  the  exposure.  All  subsequent 
planned  special  exposures  to  the  same 
individual  require,  in  addition,  approval 
of  the  Assistant  Secretary  for 
Environment,  Safety,  and  Health. 

(c)  Documentation  of  each  planned 
special  exposure  shall  be  maintained  in 
the  individual's  occupational  exposure 
file. 

§  835.205    Determination  of  compliance  for 
nonuniform  exposure  of  the  skin. 

Nonuniform  exposures  of  the  skin 
from  X  rays,  beta  radiation,  and/or 
radioactive  materials  on  the  skin  are  to 
be  assessed  as  specified  in  this  section. 
For  purposes  of  demonstrating 
compliance  with  §  835.202(a)(2)(iii). 
assessments  shall  be  conducted  as 
follows: 

(a)  Area  of  skin  irradiated  is  100  cm^ 
or  wore.  The  annual  nonuniform  dose 
equivalent  shall  be  averaged  over  the 
100  cm*  of  the  skin  receiving  the 
maximum  dose,  added  to  any  uniform 
dose  equivalent  also  received  by  the 
skin,  and  recorded  as  the  annual 
extremity  or  skin  (shallow)  dose 
equivalent. 

(b)  Area  of  skin  irradiated  is  10  cm* 
or  more,  but  is  less  than  100  cm*.  The 
annual  nonuniform  dose  equivalent  (H) 
to  the  irradiated  area  shall  be  added  to 
any  uniform  dose  equivalent  also 
received  by  the  skin  and  recorded  as  the 
annual  extremity  or  skin  (shallow)  dose 
equivalent.  H  is  the  dose  equivalent 
averaged  over  the  1  cm*  of  skin 
receiving  the  maximum  dose.  D.  reduced 


by  the  fraction  f,  which  is  the  irradiated 
area  in  cm*  divided  by  100  cm*  (i.e., 
H  =  fD).  In  no  case  shall  a  value  of  f  less 
than  0.1  be  used. 

(c)  Area  of  skin  irradiated  is  less  than 
10  cm*.  The  nonuniform  dose  equivalent 
shall  be  averaged  over  the  1  cm*  of  skin 
receiving  the  maximum  dose.  This  dose 
equivalent  shall: 

(1)  Be  recorded  in  the  individual's 
occupational  exposure  history  as  a 
special  entry;  and 

(2)  Not  be  added  to  any  other  dose 
equivalent,  extremity  or  shallow  dose 
equivalent  (skin),  recorded  for  the 
annual  dose  equivalent. 

§835.206    Umits  for  ttie  unborn  chHd. 

(a)  The  dose  equivalent  limit  for  the 
unborn  child  from  the  period  of 
conception  to  birth,  as  a  result  of 
occupational  exposure  of  a  female 
occupational  worker  who  has 
voluntarily  notified  her  employer  in 
writing  that  she  is  pregnant,  is  0.5  rem 
(0.005  sievert). 

(b)  Frequent  dose  evaluations  shall  be 
made  to  avoid  substantial  variation 
above  the  uniform  monthly  exposure 
rate  that  would  satisfy  this  limiting 
value. 

(c)  If  the  dose  equivalent  to  the 
unborn  child  is  determined  to  have 
already  exceeded  0.5  rem  (0.005  sievert) 
by  the  time  a  worker  provides  written 
notification  to  her  employer  of  her 
pregnancy,  the  worker  shall  not  be 
assigned  to  tasks  where  additional 
occupational  exposure  is  likely  during 
the  remaining  gestation  period. 

§  835.207    Limits  for  minors  and  students. 

(a)  An  individual  under  age  18  (minor) 
shall  neither  be  employed  in,  nor 
allowed  to  enter,  controlled  areas  in 
such  a  manner  that  he  or  she  exceeds  a 
limit  of  0.1  rem  (0.001  sievert)  in  a  year 
from  the  sum  of  the  committed  effective 
dose  equivalent  from  internal  irradiation 
and  the  annual  effective  dose  equivalent 
from  external  irradiation. 

(b)  Students  under  age  18  who  are 
individually  authorized  to  participate  in 
educational  activities  are  designated  as 
minors  and  shall  be  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section.  No  additional  exposure  in 
excess  of  0.1  rem  (0.001  sievert)  in  a  year 
is  permitted  in  connection  with  such 
authorizations. 

§  835.208    LImlto  for  members  of  tfte  public 
entering  a  controlled  area. 

For  any  member  of  the  public  exposed 
to  radiation  and/or  radioactive 
materials  during  direct  on-site  access  at 
a  DOE  facility,  the  following  limiting 
values  are  established. 


(a)  The  sum  of  the  committed  effective 
dose  equivalent  from  internal  irradiation 
and  the  annual  effective  dose  equivalent 
from  external  irradiation  shall  not 
exceed  0.1  rem  (0.001  sievert). 

(b)  The  annual  dose  equivalent  to  any 
organ  or  tissue  from  internal  and 
external  irradiation  combined  shall  not 
exceed  5  rem  (0.05  sievert) 

§  835.209    Concentrations  of  radioactive 
material  in  workplace  air  and  water. 

(a)  The  derived  air  concentration 
(DAC)  values  given  in  appendices  A  and 
C  to  this  part  shall  be  used  in  the  control 
of  occupational  exposures  to  airborne 
radioactive  material. 

(b)  With  regard  to  inhalation 
exposures  and  external  exposures  from 
airborne  radionuclides,  compliance  with 
this  part  shall  be  demonstrated  through 
conformity  with  {§  835.101  and  835.202, 
which  establish  the  applicable 
regulatory  limits. 

(c)  The  estimation  of  internal  dose 
equivalent  shall  be  based  on  bioassay 
data  rather  than  air  concentration 
values.  Air  concentration  values  may  be 
used  for  this  purpose  only  if  bioassay 
data  are  unavailable  or  inadequate. 

(d)  Concentrations  of  radionuclides  in 
drinking  water  in  controlled  areas  shall 
conform  to  the  requirements  set  forth  in 
10  CFR  part  834. 

Subpart  D— {Ressrvedl 

Subpart  E— Monitoring  In  the 
Workplace 

§835.401    General  requirements. 

(a)  Monitonng  of  individuals  and 
areas  shall  be  performed  to: 

(1)  Demonstrate  compliance  with  the 
regulations  in  this  part; 

(2)  Document  radiological  conditions 
in  the  workplace; 

(3)  Detect  changes  in  radiological 
conditions: 

(4)  Detect  the  gradual  buildup  of 
radioactive  materials  in  th»>  workplace; 
and 

(5)  Verify  the  effectiveness  of 
engineering  and  process  controls  in 
containing  radioactive  materials  and 
reducing  radiation  exposure. 

(b)  Area  monitoring  in  the  workplace 
shall  be  routinely  performed,  as 
necessary',  to  identify  and  control 
potential  sources  of  personnel  exposure 
to  radiation  and/or  radioactive  material. 

(c)  Instruments  used  for  monitoring 
and  contamination  control  shall  be: 

(1)  Periodically  calibrated  and 
maintained  on  an  established  frequency 
of  at  least  once  per  year 
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(2)  Appropriate  for  the  type(8),  levels, 
and  energies  of  the  radiation(8) 
encountered; 

(3)  Appropriate  for  existing 
environmental  conditions;  and 

(4)  Routinely  tested  for  operability. 

§835.402    IndivMual  monitortne- 

(a)  Monitoring  of  individual  exposures 
to  external  radiation  shall  be  performed 
in  accordance  with  the  following: 

(1)  Personnel  dosimetry  shall  be 
provided  to  and  used  by  radiation 
workers  who,  under  typical  conditions, 
are  likely  to  receive  one  or  more  of  the 
following: 

(i)  An  annual  effective  dose 
equivalent  to  the  whole  body  of  0.1  rem 
(0.001  sievert]  or  more; 

(ii)  An  annual  dose  equivalent  to  the 
skin  or  to  any  extremity  of  5  rem  (0.05 
sievert)  or  more;  or 

(iii)  An  annual  dose  equivalent  to  the 
lens  of  the  eye  of  1.5  rem  (0.015  sievert). 

(2)  Personnel  dosimetry  programs 
shall  be  adequate  to  demonstrate 
compliance  with  §  835.202  of  this  part, 
including  routine  dosimeter  calibration 
and  conformance  with  the  requirements 
of  the  DOE  Laboratory  Accreditation 
Program  for  Personnel  Dosimetry. 

(b)  Monitoring  of  individual  exposures 
to  internal  radiation  shall  be  performed 
in  accordance  with  the  following: 

(1)  Internal  dose  evaluation  programs 
(including  routine  bioassay  programs) 
shall  be  conducted  for  radiation  workers 
who,  under  typical  conditions,  are  likely 
to  receive  0.1  rem  (0.001  sievert)  or  more 
annual  effective  dose  equivalent,  and/or 
5  rem  (0.05  sievert)  or  more  annual  dose 
equivalent  to  any  organ  or  tissue,  from 
all  occupational  radionuclide  intakes. 

(2)  Internal  dose  evaluation  programs 
shall  be  adequate  to  demonstrate 
compliance  with  §  835.202. 

§  S35.4C3    Area  mofritorfng. 

(a]  Measurements  of  radioactivity 
concentrations  in  the  ambient  air  of  the 
workplace  shall  be  performed  as 
follows: 

(1)  Air  sampling  shall  be  performed  in 
occupied  areas  where,  under  typical 
conditions,  an  individual  is  likely  to 
receive  an  annual  intake  of  2  percent  or 
more  of  the  specified  AU  values.  For  a 
given  radionuclide  and  lung  retention 
class,  the  ALI  is  the  product  of  the  DAC 
listed  in  appendix  A  to  this  part  and  the 
constant  2.4  X  10*  ml.  Samples  shall  be 
taken  as  necessary  to  detect  and 
evaluate  the  extent  of  airborne 
radioactive  material;  these  samples 
shall  be  representative  of  ambient  air  at 
work  locations. 

(2)  Real-time  air  monitoring,  using 
continuous  air  monitors  as  defmed  in 

S  835.2,  shall  be  performed  in  normally 


occupied  areas  where  an  individual  is 
likely  to  be  exposed  to  a  concentration 
of  radioactivity  in  air  exceeding  10 
percent  of  any  DAC  value  specified  in 
appendix  A  to  this  part.  Air  monitors 
shall  be  routinely  calibrated  and 
maintained  on  an  established  frequency 
of  at  least  once  per  year,  and  shall  be 
capable  of  measuring  one  D.^C  when 
averaged  over  8  hours  (8  DAC-hours) 
under  laboratory  conditions. 

(3)  For  the  airborne  radioactive 
material  that  could  be  encountered,  real- 
time air  monitors  shall  have  alarm 
capability  and  sufficient  sensitivity  to 
alert  potentially  exposed  personnel  that 
immediate  action  is  necessary  in  order 
to  minimize  or  terminate  inhalation 
exposures. 

(b)  Monitoring  of  radiation  in  the 
workplace  shall  be  performed  using 
stationary  (area)  and/or  portable 
radiation  instruments  or  a  combination 
thereof.  The  instruments  shall  be  readily 
available  and  used  for  workplace 
monitoring  and  shall  be  capable  of 
measuring  ambient  radiation  dose  rates 
for  the  purpose  of  controlling  radiation 
exposures. 

S  835.404    Surface  radioactivt 
contamination  control  and  monitoring. 

(a)  Instruments  and  techniques  used 
to  provide  surface  radioactive 
contamination  monitoring  and  control 
shall  be  adequate  to  assure  compliance 
with  the  requirements  specified  in  this 
section. 

(b)  Controls  capable  of  precluding  the 
inadvertent  transfer  of  removable 
surface  contamination  to  locations 
outside  of  radiological  areas  under 
normal  operating  conditions  shall  be 
maintained  and  verified. 

(c)  When,  despite  the  controls 
specified  in  paragraph  (b)  of  this 
section,  removable  contamination  found 
on  indoor  workplace  surfaces  located 
outside  of  radiological  areas  exceeds  the 
levels  specified  in  the  Radiation 
Protection  Program  (§  835.101(a))  for 
these  surfaces,  the  following  actions 
shall  be  taken: 

(1)  Ad  hoc  controls  shall  be 
established  for  the  contaminated  areas 
adequate  to  prevent  further  dispersal  of 
the  contamination  and  to  ensure  that 
personnel  are  not  unknowingly  exposed. 

(2)  If  the  contamination  levels  exceed 
those  specified  in  appendix  D  to  this 
part,  the  ad  hoc  controls  shall  remain  in 
effect  until  the  levels  no  longer  exceed 
these  values. 

(3)  The  objective  of  the 
decontamination  effort  shall  be  to 
restore  the  affected  area(s)  to  pre- 
existing conditions. 

(d)  The  levels  of  fixed  surface 
contamination  specified  in  appendix  D 


of  this  part  may  be  exceeded  in  areas 
within  buildings,  but  outside  of 
radiological  areas,  only  where 
protective  measures  approved  by  the 
Head  of  the  DOE  Field  Organization  are 
provided. 

(e)  Any  area  in  which  surface 
contamination  levels  exceed  the  values 
specified  in  appendix  D  to  this  part  shall 
be: 

(1)  Posted  in  accordance  with 
9  835.603;  and 

(2)  Controlled  in  a  manner 
conmiensurate  with  the  physical  and 
chemical  characteristics  of  the 
contaminant  the  radionuclides  present, 
and  the  fixed  and  removable 
contamination  levels. 

(f)  Immediately  before  or  after  exit 
from  a  radiological  area  established  to 
control  surface  and/or  airborne 
radioactive  contamination,  personnel 
and  personal  property  shall  be 
monitored. 

(g)  Protective  clothing  shall  be 
required  for  entry  to  areas  in  which 
removable  surface  contamination  exists 
at  levels  exceeding  those  specified  in 
appendix  D  to  this  part.  At  the  exits  of 
such  areas,  control  techniques  shall  be 
provided  to  preclude  the  inadvertent 
transfer  of  contamination  on  protective 
clothing  to  other  areas. 

Subpart  F— Entry  Control  Program 


S  835.501    RadiotoQical  i 

(a)  Personnel  entry  control  shall  be 
maintained  for  each  radiological  area. 

(b)  The  degree  of  control  shall  be 
commensurate  with  existing  and 
potential  radiation  hazards  within  the 
area. 

(c)  One  or  more  of  the  following 
methods  shall  be  used  to  ensure  control: 

(1)  Signs  and  barricades; 

(2)  Control  devices  on  entrances; 

(3)  Conspicuous  visual  and/or  audible 
alarms; 

(4)  Locked  entrance  ways;  and 

(5)  Administrative  procedures. 

(d)  Administrative  procedures  shall  be 
written  as  necessary  to  demonstrate 
compliance  with  paragraph  (b)  of  this 
section. 

(1)  Methods  specified  above  shall  be 
supplemented  by  administrative 
procedures,  as  necessary,  to  comply 
with  paragraph  (b)  of  this  section. 

(2)  These  administrative  procedures 
shall  include  actions  essential  to  ensure 
the  effectiveness  and  operability  of 
barricades,  devices,  alarms,  and  locks 
and  shall  require  authorizations  (to 
perform  work  within  the  area)  that 
include  work-specific  radiation 
protection  measures  specific  for  the 
authorized  work. 
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of  this  part  may  be  exceeded  in  areas 
within  buildings,  but  outside  of 
radiological  areas,  only  where 
protective  measures  approved  by  the 
Head  of  the  DOE  Field  Organization  are 
provided. 

(e)  Any  area  in  which  surface 
contamination  levels  exceed  the  values 
specified  in  appendix  D  to  this  part  shall 
be: 

(1)  Posted  in  accordance  with 
S  835.603;  and 

(2)  Controlled  in  a  manner 
commensurate  with  the  physical  and 
chemical  characteristics  of  the 
contaminant  the  radionuclides  present, 
and  the  fixed  and  removable 
contamination  levels. 

(f)  Immediately  before  or  after  exit 
from  a  radiological  area  established  to 
control  surface  and/or  airborne 
radioactive  contamination,  personnel 
and  personal  property  shall  be 
monitored. 

(g)  Protective  clothing  shall  be 
required  for  entry  to  areas  in  which 
removable  surface  contamination  exists 
at  levels  exceeding  those  specified  in 
appendix  D  to  this  part.  At  the  exits  of 
such  areas,  control  techniques  shall  be 
provided  to  preclude  the  inadvertent 
transfer  of  contamination  on  protective 
clothing  to  other  areas. 

Subpart  F— Entry  Control  Program 


S  835^1    Radiotoglcal  i 

(a)  Personnel  entry  control  shall  be 
maintained  for  each  radiological  area. 

(b)  The  degree  of  control  shall  be 
commensurate  with  existing  and 
potential  radiation  hazards  within  the 
area. 

(c)  One  or  more  of  the  following 
methods  shall  be  used  to  ensure  control: 

(1)  Signs  and  barricades; 

(2)  Control  devices  on  entrances; 

(3)  Conspicuous  visual  and/or  audible 
alarms; 

(4)  Locked  entrance  ways;  and 

(5)  Administrative  procedures. 

(d)  Administrative  procedures  shall  be 
written  as  necessary  to  demonstrate 
compliance  with  paragraph  (b)  of  this 
section. 

(1]  Methods  specified  above  shall  be 
supplemented  by  administrative 
procedures,  as  necessary,  to  comply 
with  paragraph  (b)  of  this  section. 

(2)  These  administrative  procedures 
shall  include  actions  essential  to  ensure 
the  effectiveness  and  operabiiity  of 
barricades,  devices,  alarms,  and  locks 
and  shall  require  authorizations  (to 
perform  work  within  the  area)  that 
include  work-specific  radiation 
protection  measures  specific  for  the 
authorized  work. 
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(3)  Administrative  procedures  may  be 
substituted  for  the  control  methods 
listed  above,  provided  that  compliance 
with  paragraph  (b)  of  this  section  is 
achieved. 

(e)  No  controls)  shall  be  irstalled  at 
any  radiological  area  exit  tlial  would 
prevent  rapid  evacuation  of  personnel 
under  emergency  conditions. 

S  835.502    V»ry  high  radiation  areas. 

(a)  Except  for  field  radiography,  each 
area  required  to  be  posted  as  a  very 
high  radiation  area  by  {  835.803  shall  be 
equipped  at  each  entrance  or  access 
point  with  one  or  more  of  the  control 
devices  listed  in  this  paragraph: 

(1)  A  device  that  functions 
automatically  to  prevent  entry  while  a 
very  high  radiation  area  exists. 

(2)  A  device  which  functions 
automatically  to  permit  entry  only  after 
the  radiation  level  is  reduced  below  0.1 
rem  (0.001  sievert)  per  hour  at  30  cm 
from  the  radiation  source  or  from  any 
surface  penetrated  by  the  radiation. 

(3)  A  device  that  functions 
automatically  to  prevent  use  or 
operation  of  the  radiation  source, 
thereby  preventing  the  existence  of  a 
verj'  high  radiation  area  while  one  or 
more  individuals  are  in  the  area. 

(4)  Locked  entry  ways.  (Except  during 
periods  when  access  to  the  area  is 
required,  with  positive  control  over,  and 
radiation  surveys  made  for.  the  initial 
entry  and  periodically  as  necessary.) 

(b)  Each  area  designated  in  paragraph 
(a)  of  this  section  shall  be  provided  with 
the  alarm  devices  listed  in  this 
paragraph: 

(1)  A  device  that  energizes  a 
conspicuous  visual  and/or  audible 
alarm  signal  so  that  an  individual 
entering  a  very  high  radiation  area 
through  a  failed  control  device  is  aware 
of  the  radiation  level  and  so  that 
radiation  protection  personnel  are 
aware  of  the  entry.  Administrative 
procedures  shall  define  the  required 
actions  of  personnel  when  alarms  are 
activated. 

(2)  Devices  that  will  automatically 
generate  audible  and  visual  alarm 
signals  to  alert  personnel  in  the  area 
before  use  or  operation  of  the  radiation 
source  and  in  sufficient  time  to  permit 
evacuation  of  the  area  or  activation  of  a 
secondary  control  device  that  will 
prevent  use  or  operation  of  the  source. 

(c)  Locked  exits  shall  have  the 
capability  of  being  opened  from  the 
inside  (radiation  side)  without  a  key. 

Subpart  Q— Posting  and  Lat>etlng 

§  835.601    General  requirefnents. 

(a)  Working  areas  that  require  posting 
because  of  the  presence,  or  potential 


presence,  of  radiation  and/or 
radioactive  materials  are  delineated  in 
the  subsequent  paragraphs  of  this 
section.  Radioactive  items,  or  containers 
of  radioactive  materials,  shall  be 
individually  labeled  if  adequate  warning 
is  not  provided  by  control  measures  and 
required  posting. 

(b)  DOE  approved  signs,  labels  and 
radiation  symbols  shall  be  used  to 
identify  areas  specified  in  this  subpart. 

(c)  Required  signs  and  labels  shall 
have  a  yellow  background.  The 
radiation  symbol  shall  be  black  or 
magenta. 

(d)  Signs  required  by  this  subpart 
shall  be  clear  and  conspicuous  and  may 
include  radiological  protection 
instructions. 

§835.602    ControUed  area. 

(a)  Each  access  point  to  a  controlled 
area  (as  defmed  in  §  835.2  of  this  part) 
shall  be  posted,  designating  it  as  a 
controlled  area,  whenever  radioactive 
materials  and /or  radiation  fields  other 
than  natural  background  may  be  present 
in  the  area. 

(b)  Signs  used  for  this  purpose  may  be 
selected  by  the  contractor  with  approval 
of  the  Head  of  the  appropriate  DOE 
Field  Organization. 

§  835.603    Radtologlcat  area. 

(a)  Each  access  point  to  a  radiological 
area  (as  defined  in  S  835.2  of  this  part] 
shall  be  posted  as  required  in  this 
section. 

(b)  Posting  for  radiation  shall  comply 
with  the  following  dose  ranges: 

(1)  The  words  "Radiation  Area"  shall 
be  posted  at  each  access  point  if.  under 
typical  conditions,  an  individual  is  likely 
to  receive  a  dose  equivalent  greater  than 
5  mrem  (50  microsieverts),  but  less  than 
100  mrem.  (1  millisieverf),  in  1  hr  at  30 
cm  from  the  radiation  source  or  from 
any  surface  penetrated  by  the  radiation. 

(2)  The  words  "High  Radiation  Area" 
shall  be  posted  at  each  access  point  if, 
under  typical  conditions,  an  individual 
is  likely  to  receive  a  dose  equivalent  of 
100  mrem  or  greater  (0.001  sievert),  but 
less  than  5  rem  (0.05  sievert).  in  1  hr  at 
30  cm  from  the  radiation  source  or  from 
any  surface  penetrated  by  the  radiation. 

(3)  The  words  "Very  High  Radiation 
Area"  shall  be  posted  at  each  access 
point  if.  under  typical  conditions,  an 
individual  is  likely  to  receive  a  dose  of  j 
rem  (0.05  sievert)  or  greater  in  1  hour  at 
30  cm  from  the  radiation  source  or  from 
any  surface  penetrated  by  the  radiation. 

(c)  Within  the  areas  defined  in 
§  835.603(b)  and  in  addition  to  the 
wording  specified  in  this  section,  the 
anticipated  dose-rate,  or  dose  rate 
range,  at  30  cm  from  the  radiation 
source  or  from  any  surface  penetrated 


by  the  radiation,  shall  be  posted  on  or  in 
conjunction  with  each  required  sign. 

(d)  Any  area  in  which  airborne 
radioactivity  levels  exceed,  or  are  likely 
to  exceed.  l/lO  of  the  DAC  value  listed 
in  Appendix  A  to  this  part  shall  be 
posted,  designating  the  area  as  an 
"Airborne  Radioactivity  Area." 
Alternative  wording  for  signs  required 
by  this  section  may  be  used  with  the 
approval  of  the  Head  of  the  appropriate 
DOE  Field  Organization  or  his  designee. 

(e)  Except  as  noted  in  paragraphs 
(e)(1)  and  (2)  of  this  section,  radiological 
areas  in  which  surface  contamination 
levels  exceed  those  specified  in 
appendix  D  to  this  part  shall  be  posted. 
Where  such  levels  exceed  values  listed 
in  appendix  D  to  this  part,  but  are  less 
than  100  times  those  values  the  words 
■"Surface  Contamination  Area"  shall  be 
posted  at  each  access  point  The  words 
"High  Surface  Contamination  Area" 
shall  be  posted  at  each  access  point 
where  such  levels  are  >100  times  the 
values  listed  in  appendix  D  to  this  part. 

(1)  Where  fixed  surface  contamination 
levels  comply  with  conditions  specified 
in  S  635.404(d)  of  this  part  posting  is  not 
required  under  this  section 

(2)  Alternative  wording  for  si^is 
required  by  this  section  may  be  used 
with  the  approval  of  the  Head  of  the 
appropriate  DOE  Field  Organization  or 
his  designee. 

Subpart  H— Records 

§  835.701    Documentation  requirementa. 

(a)  Records  shall  be  maintained  to 
document  compliance  writh  this  part  and 
with  radiation  protection  programs 
required  by  S  835.101. 

(b)  Actions  taken  to  maintain 
occupational  exposures  as  low  as 
reasonably  achievable,  including  the 
actions  required  for  this  purpose  by 

§  835.101  as  well  as  facility  design  and 
control  actions  required  by  §§  835.10tn, 
835 1002.  and  835.1003,  shall  be 
documented. 

(c)  The  radiation  dose  recording 
requirements  of  this  section  apply  to 
individuals  for  whom  monitoring  is 
provided. 

(d)  All  records  required  bv  this 
section  shall  be  transferred  to  the  DOE 
upon  cessation  of  activities  at  the  site 
that  could  cause  exposure  to  workers. 

(e)  The  results  of  individual  external 
and  internal  dose  monitoring  required 
by  S  835.402  shall  be  recorded. 

(f)  The  results  of  individual  external 
and  internal  dose  measurements  that 
are  performed,  but  are  not  required  by 
S  835.402,  shall  be  recorded.  Recording 
of  die  nonimiform  dose  equivalent  to  the 
skin  caused  by  surface  contamination 
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on  the  skin  (see  i  835.205)  is  not 
required  if  the  dose  is  less  than  2 
percent  of  the  limit  specified  for  the  skin 
in  §  835.202(a](2)(iii). 

(g)  The  records  required  by  this 
section  shall: 

(1)  Be  sufficient  to  evaluate 
compliance  with  S  835.202: 

(2)  Be  sufficient  to  provide  dose 
information  necessary  to  complete 
reports  required  by  subpart  I  of  this  part 
and  by  i  830.350:  and 

(3)  Include  the  following  quantities  for 
external  dose: 

(i)  The  annual  effective  dose 
equivalent  from  external  sources  of 
radiation  received  during  the  yean 

(ii)  The  annual  dose  equivalent  to  the 
lens  of  the  eye: 

(iii)  The  annual  dose  equivalent  to  the 
skin;  and 

|iv)  The  annual  dose  equivalent  to  the 
extremities  received  during  the  year, 
including: 

(A)  Hands  and  forearm  below  the 
elbow;  and 

(B)  Feet  and  legs  below  the  knee. 

(4)  Include  the  following  quantities  for 
internal  dose: 

(i)  Annual  effective  dose  equivalent 
received  during  the  year  from 
radioactive  material  deposited  in  the 
body; 

(ii)  Annual  dose  equivalent  to  organ 
or  tissue  of  concern  received  during  the 
year  from  radioactive  material 
deposited  in  the  body; 

(iii)  Committed  effective  dose 
equivalent  from  intakes  occurring  during 
the  year,  and 

(iv)  Committed  dose  equivalent  to 
organ  or  tissue  of  concern  from  intakes 
occurring  during  the  year. 

(5)  Include  the  following  quantities  for 
the  summation  of  the  external  and 
internal  dose: 

(i)  Summation  of  the  annual  effective 
dose  equivalents  received  from  external 
and  internal  sources  during  the  year 
and 

(ii)  Cumulative  annual  effective  dose 
equivalent  received  from  external  and 
internal  sources  while  employed  at  the 
facility,  since  the  effective  date  of  this 
part. 

(h)  Efforts  shall  be  made  to  attain 
records  of  prior  occupational  internal 
and  external  exposure. 

(i)  The  records  specified  in  this 
section  for  any  individual  shall  be 
readily  available  to  the  individual 
involved. 

())  Data  necessary  to  allow  at  a  later 
date  the  verification,  correction,  or 
recalculation  of  recorded  doses  shall  be 
generated  and  recorded. 


S  835.702    MonHoiing  and  area  control 
racord*. 

The  following  information  shall  be 
recorded: 

(a)  Radiological  conditions  under 
which  individuals  were  exposed; 

(b)  Information  about  radiation 
protection  measures  taken  at  the  facility 
in  which  the  exposures  occurred  that  is 
pertinent  to  individual  occupational 
dose  histories; 

(c)  Results  of  surveys  for  the  release 
of  personal  property: 

(d)  Results  of  surveys  for  radiation 
and  radioactive  material  in  the 
workplace;  and 

(e)  Documentation  necessary  to 
demonstrate  compliance  with 

i  835.404(c). 

S  saS-TOS    Racorda  of  monitoring  methoda. 

(a)  Records  shall  be  maintained  to 
document  the  appropriateness,  quality, 
and  accuracy  of  methods,  techniques, 
and  procedures  used  pursuant  to 
§{835.403  and  835.404. 

(b)  Changes  in  equipment,  techniques, 
and  procedures  shall  be  documented. 

9835.704    Training  racorda. 

Training  records  shall  be  maintained, 
as  necessary,  to  document  compliance 
with  SS  835.901,  835.902,  and  835.903. 

Subpart  I— f^eports  to  Employees 

S  835.801    Raporta  to  ampioyaea. 

(a)  Exposure  records  shall  be  made 
available  to  all  occupational  workers  on 
an  individual  basis. 

(b)  Upon  request  from  the  worker, 
records  of  exposure  shall  be  provided  to 
terminated  employees  as  soon  as  the 
data  are  available,  but  no  later  than  90 
days  after  termination. 

(c)  The  person  in  charge  of  each  DOE 
or  DOE-contractor-operated  facility 
shall,  on  an  annual  basis,  provide  a 
summary  radiation  dose  report  to  each 
radiation  worker  who  received 
occupational  radiation  dose{8)  at  that 
facility.  This  report  shall  include  a 
summary  of  annual,  cumulative,  and 
committed  effective  dose  equivalent  for 
that  worker. 

(d)  Detailed  information  concerning 
any  worker's  exposure  shall  be  made 
available  to  the  worker  upon  request  of 
the  worker,  consistent  with  the 
provisions  of  the  Privacy  Act  (5  U.S.C. 
552a). 

(e)  When  a  DOE  contractor  is  required 
to  report  to  the  Department,  pursuant  to 
i  830.350,  any  exposure  of  an  individual 
to  radiation  or  radioactive  material,  the 
contractor  shall  also  provide  that 
individual  with  a  report  on  his  or  her 
exposure  data  included  therein.  Such 
report  shall  be  transmitted  at  a  time  not 


later  than  the  transmittal  to  the 
Department. 

Subpart  J— Radiation  Safety  Training 

§  835.901    Occupational  worttera. 

(a)  All  occupational  workers,  as 
defined  in  i  835.2  of  this  part,  who  may 
enter  a  controlled  area  at  a  DOE  facility 
shall  receive  an  orientation  in  radiation 
safety  at  that  facility  before  admission 
to  controlled  areas.  Specific  instruction 
concerning  prenatal  exposure  risks  to 
the  unborn  child  shall  be  provided  to  all 
female  occupational  workers  who  may 
enter  a  controlled  area,  as  well  as  to 
their  supervisors  and  coworkers. 
Allowance  may  be  made  for  previous 
training  on  generic  radiation  safety 
topics  (i.e..  those  not  specific  to  a 
facility),  provided  the  training  was 
received  at  another  DOE  facility  within 
the  past  2  years;  documentation  of  the 
training  shall  cleariy  identify  the 
individual's  name,  date  of  training, 
topics  covered,  and  name  of  the 
certifying  individual.  The  knowledge  of 
radiation  safety  possessed  by 
occupational  workers  shall  be  verified 
by  examination. 

(b)  Retraining  shall  be  provided  when 
there  is  a  significant  change  to  radiation 
protection  policies  and  procedures  that 
affect  occupational  workers  and  shall  be 
conducted  at  intervals  not  to  exceed  2 
years. 

§  835.902    Radiation  workara. 

Radiation  worker  training  programs 
and  retraining  shall  be  established  and 
conducted  at  a  sufficient  frequency  (not 
to  exceed  a  period  of  2  years)  to 
familiarize  the  worker  with  the 
fundamentals  of  radiation  protection 
and  the  ALARA  process.  Training  shall 
include  both  classroom  and  applied 
training.  The  training  shall  precede 
assignment  as  a  radiation  worker,  or  it 
may  be  concurrent  with  assignment  as  a 
radiation  worker  if  the  worker  is 
accompanied  by  and  under  the  direct 
supervision  of  a  trained  radiation 
worker.  Radiation  worker  training  not 
specific  to  a  given  facility  may  be 
waived  provided  that:  This  training  has 
been  received  at  another  DOE  facility 
within  the  past  2  years;  there  is 
provision  of  proof-of-training  in  the  form 
of  a  certification  document  containing 
the  individual's  name,  date  of  training, 
and  specific  topics  covered;  and  an 
appropriate  official  has  certified  the 
training  of  the  individual.  The  . 
knowledge  of  radiation  safety  possessed 
by  radiation  workers  shall  be  verified 
by  examination  to  include 
demonstration  prior  to  an  unsupervised 
assignment.  The  training  shall 
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later  than  the  transmittal  to  the 
Department. 

Subpart  J— Radiation  Safety  Training 

§  835.901    Occupational  workers. 

(a)  All  occupational  workers,  as 
defined  in  S  835.2  of  this  part,  who  may 
enter  a  controlled  area  at  a  DOE  facility 
shall  receive  an  orientation  in  radiation 
safety  at  that  facility  before  admission 
to  controlled  areas.  Specific  instruction 
concerning  prenatal  exposure  risks  to 
the  unborn  child  shall  be  provided  to  all 
female  occupational  workers  who  may 
enter  a  controlled  area,  as  well  as  to 
their  supervisors  and  coworkers. 
Allowance  may  be  made  for  previous 
training  on  generic  radiation  safety 
topics  (i.e.,  those  not  specific  to  a 
facility),  provided  the  training  was 
received  at  another  DOE  facility  within 
the  past  2  years;  documentation  of  the 
training  shall  clearly  identify  the 
individual's  name,  date  of  training, 
topics  covered,  and  name  of  the 
certifying  individual.  The  knowledge  of 
radiation  safety  possessed  by 
occupational  workers  shall  be  verified 
by  examination. 

(b)  Retraining  shall  be  provided  when 
there  is  a  significant  change  to  radiation 
protection  policies  and  procedures  that 
affect  occupational  workers  and  shall  be 
conducted  at  intervals  not  to  exceed  2 
years. 

§  835.902    Radiation  worliert. 

Radiation  worker  training  programs 
and  retraining  shall  be  established  and 
conducted  at  a  sufficient  frequency  (not 
to  exceed  a  period  of  2  years)  to 
familiarize  the  worker  with  the 
fundamentals  of  radiation  protection 
and  the  ALARA  process.  Training  shall 
include  both  classroom  and  applied 
training.  The  training  shall  precede 
assignment  as  a  radiation  worker,  or  it 
may  be  concurrent  with  assignment  as  a 
radiation  worker  if  the  worker  is 
accompanied  by  and  under  the  direct 
supervision  of  a  trained  radiation 
worker.  Radiation  worker  training  not 
specific  to  a  given  facility  may  be 
waived  provided  that:  This  training  has 
been  received  at  another  DOE  facility 
within  the  past  2  years;  there  is 
provision  of  proof-of-training  in  the  form 
of  a  certification  document  containing 
the  individual's  name,  date  of  training, 
and  specific  topics  covered;  and  an 
appropriate  official  has  certified  the 
training  of  the  individual.  The  . 
knowledge  of  radiation  safety  possessed 
by  radiation  workers  shall  be  verified 
by  examination  to  include 
demonstration  prior  to  an  unsupervised 
assignment.  The  training  shall 


emphasize  procedures  specific  to  an 
incUvidual's  job  assignment.  The  level  of 
training  is  to  be  commensurate  with 
each  worker's  assignment. 

S  835.903    Radiation  protection  technician. 

Training  and  retraining  programs  for 
radiation  protection  technicians  shall  be 
established  and  conducted  at  a 
sufficient  frequency,  not  to  exceed  every 
2  years,  to  familiarize  technicians  with 
the  fundamentals  of  radiation  protection 
and  the  proper  procedures  for 
maintaining  exposures  ALARA.  This 
program  shall  include  both  classroom 
and  applied  training.  The  training  shall 
precede  performance  of  tasks  assi^ed 
to  radiation  protection  technicians,  or  if 
the  individual  is  accompanied  by  and 
under  the  direct  supervision  of  a  trained 
person,  it  may  be  concurrent  with  such 
task  assigiunents.  The  required  level  of 
Icnowledge  of  radiation  safety  possessed 
by  radiation  protection  technicians  shall 
be  verified  by  examination,  to  include 
demonstration  prior  to  any  unsupervised 
work  assignment  The  training  program 
shall  emphasize  procedures  specific  to 
the  facility  where  the  technician  is 
assigned.  The  level  of  training  shall  be 
commensurate  with  the  technician's 
assignment. 

Subpart  K— Design  and  Control 

§835.1081    Oeeign  and  control. 

Radiation  exposure  in  controlled 
workplace  areas  shall  be  as  low  as  is 
reasonably  achievable  through  facility 
design  and  control.  The  primary 
methods  used  shall  be  physical  desi^ 
features  (e.g..  confinement  ventilation, 
remote  handling,  and  shielding). 
Administrative  controls  and  procedural 
requirements  shall  be  employed  only  as 
supplemental  methods  to  control 
radiation  exposure. 


§836.1002    FacWtyc 

During  the  design  of  new  facilities  or 
modification  of  old  facilities,  the 
following  objectives  shall  be  adopted: 

(a)  Optimization  principies  (ALARA) 
shall  be  utilized  in  developing  and 
justifying  facility  design  and  physical 
controls. 

(b)  The  design  objective  for 
controlling  personnel  exposure  from 
external  sources  of  radiation  in 
continuously  occupied  controlled  areas 
shall  be  to  maintain  exposure  levels 
below  an  average  of  0.5  mrem  (5 
microsievert)  per  hour  and  as  far  below 
this  average  as  is  reasonably 
achievable.  The  design  objectives  for 
exposure  rates  for  potential  exposure  to 
a  radiation  worker  where  occupancy  is 
generally  not  continuous  shall  be  as  low 
as  reasonably  achievable  and  shall  not 


exceed  20  percent  of  the  applicable 
standards  in  i  835.202. 

(c)  Regarding  the  control  of  airborne 
radioactive  material,  the  design 
objective  shall  be  under  normal 
conditions  to  avoid  releases  to  the 
workplace  atmosphere  and  in  any 
situation,  to  control  the  inhalation  of 
such  material  by  workers  to  levels  that 
are  as  low  as  is  reasonably  achievable; 
confinement  and  ventilation  shall 
normally  be  used. 

(d)  The  design  or  modification  of  a 
facility  and  the  selection  of  materials 
shall  include  featiues  that  facilitate 
maintenance,  decontamination,  and 
decommissioning. 

§  835.1003    Control  procedures. 

(a)  During  routine  operations,  the 
combination  of  design  and  control 
procedures  shall  provide  that: 

(1)  The  anticipated  magnitude  of  the 
committed  effective  dose  equivalent  and 
any  effective  dose  equivalent  from 
external  exposure  shall  not  exceed  5 
rem  (0.05  sievert)  in  a  yean 

(2)  The  anticipated  magnitude  of  the 
committed  dose  equivalent  to  any  origan 
or  tissue,  plus  any  dose  equivalent  from 
external  exposure,  shall  not  exceed  SO 
rem  (0.5  sievert)  in  a  year  and 

(3)  Exposure  levels  are  as  low  as 
reasonably  achievable. 

(b)  Compliance  with  the  requirements 
in  paragraph  (a)  of  this  section  shall  be 
demonstrated  by  appropriate  monitoring 
pursuant  to  the  provisions  of  fl  835.402  of 
this  part. 

Subpart  L— Reieaaes  of  llstorials  and 
Equipnnent  From  Radiological  Areas 

§835.1101    Releases  Of  matsflais  and 
sQuipntent  from  radteloglcal  areas. 

The  following  requirements  apply  for 
the  release  of  materials  and  equipment 
from  radiological  areas  for  use  in 
controlled  areas. 

(a)  In  radiological  areas  established  to 
control  surface  or  airborne  radioactive 
material  material  and  equipment  shall 
be  treated  as  radioactive  material  and 
shall  not  be  released  from  radiological 
areas  to  controlled  areas  if  either  of  the 
following  conditions  exist: 

(1)  Measurements  of  accessible 
surfaces  show  that  either  the  total  or 
removable  contamination  levels  exceed 
the  values  specified  in  appendix  D  to 
this  part;  or 

(2)  Prior  use  suggests  that  the 
contamination  levels  on  inaccessible 
surfaces  are  likely  to  exceed  the  values 
specified  in  appendix  D  to  this  part. 

(b)  Material  and  equipment  exceeding 
the  total  and  removable  contamination 
levels  specified  in  appendix  D  to  this 
part  shall  be  conditionally  released  for 


movement  on-site  from  one  radiological 
area  for  immediate  placement  in  another 
radiological  area  only  if  appropriate 
monitoring  and  control  procedures  are 
established  and  exercised. 

(c)  Under  exceptional  conditions, 
material  and  equipment  with  fixed 
contamination  levels  that  exceed  the 
limits  specified  in  appendix  D  to  this 
part  may  be  released  for  use  in 
controlled  areas  outside  of  the 
radiological  areas.  As  a  condition  of 
such  release,  materials  shall  be 
routinely  monitored,  clearly  labeled, 
and/or  tagged  to  alert  personnel  of  the 
contaminated  status;  appropriate 
administrative  procedures  shall  be 
established  and  exercised  to  maintain 
control  of  these  items. 

(d)  The  records  for  release  of 
potentially  contaminated  material  and 
equipment  shall  describe  the  property, 
the  date  of  the  last  monitoring  operation, 
the  identity  of  the  individual  who 
performed  the  monitoring  operation,  the 
type  and  identification  number  of  the 
monitoring  instrtnnent  used,  and  the 
results  of  the  monitoring  operation. 

Subpart  M—Accklenls  and 
Emergendee 

§835.1201    Acctdsntai  and  smefvency 
exposures. 

(a)  An  occupational  worker  whose 
exposure  has  exceeded  one  or  more  of 
the  limits  specified  in  S  S  635.202  and 
835.205,  as  a  result  of  an  emergency  or 
accident  situation,  may  return  to  work  in 
radiological  areas  mider  the  following 
conditions: 

(1)  Approval  is  first  obtained  from  the 
contractor  management  and  the  Head  of 
the  responsible  DOE  Field  Organization. 

(2)  The  decision  is  based  on  advice 
from  radiation  protection  and  medical 
personnel. 

(3)  The  affected  worker  concurs  with 
the  decision. 

(b)  Emergency  and/or  accident 
exposures  shall  be  recorded  in  the 
individual's  occupational  exposure  file 
and  reported  to  the  DOE  in  accordance 
with  §  830.350. 

(c)  When  the  conditions  under  which 
the  emergency  or  accident  exposures 
were  received  have  been  eliminated, 
operating  management  shall  notify  the 
Head  of  the  responsible  DOE  Field 
Organization. 

(d)  Operations  after  an  emergency  or 
accidental  exposure  in  excess  of  the 
limits  specified  in  8S  835.202  and  835.205 
may  be  resumed  only  with  the  approval 
of  the  DOE. 

(e)  Occurrence  reports  to  DOE 
regarding  emergencies  and/or  accidents 
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shall  be  prepared  and  submitted  in 
accordance  with  §  830.350. 

i  835.1202    Gcfwral  consMarattont. 

(a)  The  risk  of  injury  to  those  persons 
involved  in  rescue  and  recovery 
operations  shall  be  minimized. 

(b)  Operating  management  shall 
weigh  actual  and  potential  risks  to 
rescue  and  recovery  workers  against  the 
benefits  to  be  gained. 

(c)  Rescue  action  that  might  involve 
substantial  personnel  risk  shall  be 
performed  by  volunteers. 

(d)  At  all  times,  one  or  more 
designated  individuals  shall  have  the 
authority  to  make  decisions  and  direct 
emergency  action  as  required  by 

§S  835.1202(f)  and  835.1203.  While  on 
site,  the  individual(s]  having  this 
emergency  action  authority  shall  be 
designated  the  Emergency  Director(s) 
for  the  purposes  of  SS  835.1202  and 
835.1203. 

(e)  Records  shall  be  maintained  as 
necessary  to  facilitate  identification  of 
the  Emergency  Director(8)  in  charge 
during  any  emergency  situation  required 
to  be  reported  to  DOE. 

(f)  The  Emergency  Director  shall 
ensure  that  each  emergency  worker  is 
advised  beforehand  of  the  known  or 
anticipated  hazards  to  which  the  worker 
will  be  subjected. 

§•35.1203    Emf  Qftcy  sltutton*. 

(a)  With  regard  to  the  saving  of 
human  life,  the  Emergency  Director 
shall: 

(1)  Determine  the  course  of  action  for 
rescuing  any  victim(s)  considered  to  be 
alive;  and 

(2)  Evaluate  the  potential  amount  of 
exposure  to  rescue  personnel  and 
establish  a  case-specific  rescue  dose 
objective  for  the  rescue  mission. 

(b)  With  regard  to  the  recovery  of 
deceased  victims: 

(1)  The  limits  specified  in  §§  835.202 
and  835.205  are  applicable  unless  the 


Emergency  Director  determines  that  it  is 
necessary  to  establish  different  values. 

(2)  The  limiting  values  established  for 
this  purpose  shall  not  exceed  those 
specified  in  55  835.202  and  835.205  by 
more  than  a  factor  of  2. 

(c)  With  regard  to  the  protection  of 
health  and  property: 

(1)  The  Emergency  Director  may 
establish  an  emergency  dose  objective  if 
it  is  essential  to  reduce  a  potential 
hazard,  to  protect  health,  or  to  prevent  a 
substantial  loss  of  property. 

(2)  Except  as  noted  in  paragraph  (c)(3) 
of  this  section,  the  limiting  values  for 
individual  exposures  in  the  emergency 
dose  objective  shall  not  exceed  those 
specified  in  55  835.202  and  835.205  by 
more  than  a  factor  of  2. 

(3)  Under  special  circumstances,  the 
Emergency  Director  may  determine  that 
the  necessary  reduction  in  a  potential 
hazard,  the  necessary  protection  of 
health,  or  the  necessary  prevention  of 
substantial  loss  of  property  cannot  be 
achieved  under  the  exposure  limitations 
specified  for  an  emergency  dose 
objective. 

(i)  Under  these  circumstances  the 
Emergency  Director  may  establish  an 
extreme  emergency  dose  objective. 

(ii)  For  individual  exposures,  the 
limiting  values  in  the  extreme 
emergency  dose  objective  shall  not 
exceed  those  specified  in  5  5  835.202  and 
835.205  by  more  than  a  factor  of  5. 

(4)  Limiting  values  established  for  an 
extreme  emergency  dose  objective  shall 
be  applicable  only  to  volunteers. 

(5)  The  provisions  of  paragraph  (a)  of 
this  section  are  applicable  if  the 
Emergency  Director  determines  that  one 
or  more  of  the  following  conditions 
exist: 

(i)  Human  life  could  be  endangered 
after  the  incident  because  of  exposure  to 
radiation  and/or  radioactive  material;  or 

(ii)  There  could  be  loss  of  property 
inimical  to  public  safety. 


S  835. 1 204    Nuclear  accident  dosimatry. 

(a)  Installations  possessing  sufficient 
quantities  and  kinds  of  fissile  material 
to  potentially  constitute  a  critical  mass, 
such  that  the  excessive  exposure  of 
personnel  to  radiation  from  a  nuclear 
accident  is  possible,  shall  provide 
nuclear  accident  dosimetry  for  those 
personnel. 

(b)  Nuclear  accident  dosimetry  shall 
include  the  following: 

(1)  A  method  to  conduct  initial 
screening  of  personnel  involved  in  a 
nuclear  accident  to  determine  whether 
significant  exposures  to  radiation 
occurred. 

(2)  Methods  and  equipment  for 
analysis  of  biological  materials. 

(3)  A  system  of  fixed  nuclear  accident 
dosimeter  units  capable  of: 

(i)  Determining  the  absorbed  dose 
from  neutrons,  of  10  to  10.000  rad  (0.1  to 
100  gray),  with  an  accuracy  of  ±25 
percent; 

(ii)  Providing  the  approximate  neutron 
spectrum:  and 

(iii)  Determining  the  absorbed  dose 
from  gamma  radiation  of  10  to  10.000  rad 
(0.1  to  100  gray),  with  an  accuracy  of 
±20  percent. 

(4)  Personal  nuclear  accident  "         " 
dosimeters  capable  of: 

(i)  Determining  the  absorbed  dose 
from  neutrons,  of  10  to  1,000  rad  (0.1  to 
10  gray),  with  an  accuracy  of  ±30 
percent. 

(ii)  Determining  the  absorbed  dose 
from  gamma  radiation,  of  10  to  1.000  rad 
(0.1  to  10  gray),  with  an  accuracy  of  ±20 
pereent. 

(5)  Personal  nuclear  accident 
dosimeters  shall  be  provided  for  and 
worn  by  all  personnel  who  enter 
locations  in  which  installed  criticality 
alarm  systems  are  required. 

Appendix  A* 

Derived  Air  Concentrations  (DAC)  for 
Controlling  Radiation  Exposures  to 
Workers  at  DOE  Facilities. 


Inhaled  air-lung  retention  class 


Radionuclide 


JMI 


H-3  (Water)  • 

H-3  (Elemental)  ■ 

Be-7 _ 

Be-10 

C-11  (Oifl)' 

C-11((X)i)« 

C-1l(COi)» 

C-14  (Org)  • 

C-l4(CO,)« 

C-l4(CX)i)' 

F-ie , — 

Na-22 w 

Na-24.. 
M9-28.. 

AI-26.... 


OtQ/mL) 


S£-01 

^E-04 

5.E-04 
3.E-04 
IE -06 
7.E-04 
O.E-06 
3.E-05 
3.E-07 

2.E-oe 

7£-07 

3.E-oe 


W 


(jiO/mL) 


2.E-05 
5.E-01 
9.E-06 

6.E-oe 

2.E-04 
5.E-04 
3E-04 
IE -06 
7£-04 
9.E-05 
4£-0S 


5£-07 
3E-06 


(^G/mL) 


2.E-05 
5.E-01 
e.E-06 
6.E-09 
2.E-04 
5.E-04 
3.E-04 
1.E-06 
7.E-04 
B.E-05 
3.E-05 
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S  835. 1 204    Nuclear  accident  dosimetry. 

(a)  Installations  possessing  sufficient 
quantities  and  kinds  of  fissile  material 
to  potentially  constitute  a  critical  mass, 
such  that  the  excessive  exposure  of 
personnel  to  radiation  from  a  nuclear 
accident  is  possible,  shall  provide 
nuclear  accident  dosimetry  for  those 
personnel. 

(b)  Nuclear  accident  dosimetry  shall 
include  the  following: 

(1)  A  method  to  conduct  initial 
screening  of  personnel  involved  in  a 
nuclear  accident  to  determine  whether 
significant  exposures  to  radiation 
occurred. 

(2)  Methods  and  equipment  for 
analysis  of  biological  materials. 

(3)  A  system  of  fixed  nuclear  accident 
dosimeter  units  capable  of: 

(i)  Determining  the  absorbed  dose 
horn  neutrons,  of  10  to  10.000  rad  (0.1  to 
100  gray),  with  an  accuracy  of  ±25 
percent: 

(ii)  Providing  the  approximate  neutron 
spectrum;  and 

(iii)  Determining  the  absorbed  dose 
from  gamma  radiation  of  10  to  10,000  rad 
(0.1  to  100  gray),  with  an  accuracy  of 
±20  percent. 

(4)  Personal  nuclear  accident 
dosimeters  capable  of: 

(i)  Determining  the  absorbed  dose 
fiwm  neutrons,  of  10  to  1.000  rad  (0.1  to 
10  gray),  with  an  accuracy  of  ±30 
percent. 

(ii)  Determining  the  absorbed  dose 
from  gamma  radiation,  of  10  to  1.000  rad 
(0.1  to  10  gray),  with  an  accuracy  of  ±20 
percent. 

(5)  Personal  nuclear  accident 
dosimeters  shall  be  provided  for  and 
worn  by  all  personnel  who  enter 
locations  in  which  installed  criticality 
alarm  systems  are  required. 

Appendbc  A* 

Derived  Air  Concentrations  (DAC)  for 
Controlling  Radiation  Exposures  to 
Workers  at  DOE  Facilities. 
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MmM  air— hmg  raianiion  daas 

Stochastic  or 

Radtonudid* 

0 

W 

Y 

OiO/mL) 

OiO/mL) 

OiG/mL) 

(0  /  W  /  Y) 

Si-31 

1.E-0S 
1£-07 
4.E-07 

3.E-oe 

7.E-06 

IE -08 
2.E-05 
2£-05 
2.E-07 

^E-oe 

4.E-06 
3.E-0S 
S.E-05 

1.E-05 

5.E-oe 

2.E-07 
1.E-06 
fl.E-07 
6.E-06 
IE -07 
2.E-05 
2.E-05 

1.E-05 
2.E-00 

St/ St/ St 

S»-32 ,  , 

St/St/St 

P-32 : ; 

St/ St/ 

P-33 _.        __ 

St/St/ 

s-35_ :.  ■ 

St/St/ 

!^15  (Gm) 

/St/ 
St/St/ 

a-3« .„.- 

a-3B : 

St/ St/ 

0-39 „ ,.. „ 

St/Sl/ 

K-40 .                 .._ ..,. , ,  ,. 

K-42. , ,„. 

81/    / 
SI/    / 

K-43 '    _•._ , ..„. 

St/    / 

K-44 

K-45 „ 

SI/    / 
St/    / 

*  Sm  Appandix  E  tor  additional  irtformation. 


Radionudida 


inhaled  air-iung  retention  dass 

Stochastic  or 
organ' 

w 

Y 

0 

OiO/mU 

OiCi/mL) 

Oia/mL) 

(D  /  W  /  Y) 

E-05 

2.E-05 

2.E-05 

St/St/St 

i-01 

5.E-01 

5.E-01 

St/St/St 

») 

9.E-06 

e.E-06 

/St/St 

6.E-oe 

e.E-09 

/St/St     • 

£-04 

2.E-04 

2.E-04 

St/St/St 

E-04 

5.E-04 

5.E-04 

St/St/St 

£-04 

3.E-04 

3.E-04 

St/St/St 

E-06 

IE -06 

1.E-06 

St/St/St 

E-04 

7£-04 

7.E-04 

St/St/St 

E-05 

9.E-05 

B.E-05 

St/St/Sl 

E-05 

4£-06 

3.E-05 

St/St/St 

E-07 

— 

81/    / 

E-06 

_ 

— 

St/    / 

E-07 

5.E-07 

— 

St/St/ 

E-oe 

3.E-06 

— 

St/St/ 

H-3  (Water)  • 

H-3  (ElenientaO  ■.. 

Be-7 

Be-to 

C-11  (Org)' 

C-11  (CXW« 

C-11  (CX))' 

C-14  (Org) ' _ 

C-14(C0)« ™. 

C-14(COJ« 

F-1B „. 


Na-22 

Na-24 _... 

Mg-26 

AI-26 

Si-31 .;. 

Si-32 

P-32 _.. 

P-33 

S-35 


S-35  (Gaa)„ 

a-36 

a-38 

C3-39 „. 

K-40 

K-42 


K-43.. 
K-44.. 
K-45.. 


WmM  air— lung  retention  data 


(Bq/m') 


e.E-f05 
2.E+10 

6.E-h06 

E+07 

1.E+07 

4.E+07 

3.E+07 

3.E-t-06 

1.E-fOe 

t.E+04 

S.E+04 

3.E+04 

I.E-t-03 

4.E+05 

4.E-t-03 

I.E-t-04 

1.E+05 

3.E+05 

4.E-*-04 
6.E+05 
BE +05 
e.E+03 
7.E+04 
1.E-I-0S 
1.E+06 
2.E-»^06 


W 


(Bq/m») 


8.E-t-05 
2.E-t-10 
3.E-t-05 
2.E+03 
6.E.»-06 
2.E+07 
1.E+07 
4.E+04 
3.E+07 
3.E+i36 
1.E+06 


^.E-^04 
1.E-)-03 
S.E+05 
2.E+03 
6.E+03 
4.E+04 
3.E+04 
2.E+05 
4.E-f-03 
7.E+05 
9.E+05 


(B<j/m«) 


8.E-I-0S 
2.E-t-10 
3.E+05 
2.E+02 
6.E-»^06 
2.E+07 
1.E+07 
4.E+07 
3.E+07 
3.E-«-0e 
1.E+08 


4£+05 
8.E+01 


Stochastic  or 


(0/  W/  Y) 


St/St/St 
St/St/St 
/St/St 
/St/ St 
St/St/St 
St/St/St 
St/St/St 
St/St/St 
St/St/St 
St/St/ St 
St/St/St 
St/    / 
St/    / 
St/St/ 
St/St/ 
St/St/St 
St/St/ St 
St/St/ 
St/St/ 
St/St/ 
/St/ 
St/St/ 
St/St/ 
St/St/ 


St/ 
SI/ 
St/ 
St/ 
St/ 


fladionudide 

Inhaled  air— lung  retention  dasa 

Stochasticw 

oroan  ' 
(D  /  W  /  Y  ) 

0 

W 

Y 

OtO/mL) 

OiQ/mL) 

OiQ/mL) 

Ca-«1 

_ 

2.E-06 
3.E-07 
4.E-07 

i.E-oe 

1.E-05 
4.E-05 
3.E-07 
7.E-06 
3.E-06 
4.E-05 

1.E-05 
3.E-07 
5.E-06 
1.E-07 

i.E-oe 

e.E-07 
2.E-05 
2.E-09 
l£-06 

3.E-06 
4.E-05 

/E/ 

Ca-«S 

/St/ 

Ca-47 

/St/ 

Sc-43 

/    /St 

Sc-44in 

/    /St 

So-44 _ 

— 

/    /St 

So-46 , 

...._..-.....................-.......... 

/    /St 

Sc-47 

/    /St 

Sc-48 

5.E-09 
1.E-05 
4.E-05 
4.E-07 
1.E-05 
S.E-06 
3.E-05 

/    /St 

Sc-49 . 

Ti-44 ™„ 

Th45 

. — „ „ ^. 

/    /St 
St/St/St 
St/St/St 

V-47 „        

V-4e : _ 

St/St/ 
St/St/ 

V-49 , ,. 

BS/St/ 

Cr-48 _.....-..;. 

St/St/SI 

Cr-49 

;         ; 

St/St/St 
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Inhaled  air— lung  ratention  dasa 

Stochastic  or 

organ  ■ 
<0  /  W  /  Y) 

RaAonudide 

0 

W 

Y 

(mQ/itiU 

OiCi/mL) 

<fia/mU 

Cr-51                                 /                               , ,     

2.E-05 
2.E-05 
4.E-05 
5E-07 
5E-08 
4.E-07 
6.E-06 
1E-06 
BE -07 
1.E-07 
3.E-09 

1E-05 
2.E-05 
4.E-05 
4.E-07 
5E-06 
3.E-07 
BE -06 
1.E-06 
2.E-06 
2.E-07 
B.E-OB 
1.E-06 
lE-07 
1.E-0B 
4E-«S 
5.E-07 
2.E-1W 

7.E-oe 

a.E-06 
7E-05 

BE -06 

!£-(» 
BJE-M 
2JE-07 
B.E-BS 

3.E-07 
1.E-tB 

i.E-oe 

2.E-0S 
7.E-0S 

St/St/St 

Mr>-51                                                .  .„ .—    . ~          ___-.„    _ — . 

St/SI/ 

Mf>-52m                                                      — 

St/St/ 

Un-'iJ                                                               ..   .,             _.. 

St/St/ 

Mn-53                                                _ , 

BS/SI/ 

Mn-54                                                        ,    ,. ..- ..  ■ -. 

St/St/ 

yf»-«^                                                      „       ,                  -    

St/St/ 

Fe-52 

P^<U                                 

St/St/ 
St/St/ 

Pa-SO              ,,      ,          ,             

St/St/ 

PtL-tlO                                                                                                                                     ,,,,..,. _ ,,      ,    

St/St/ 

f'-O-'i'^                   .                       .                -                                   ...                    .     1    ..                                                     , 

yst/st 

Co_<>fl                                                                                      _ 

/St/St 

CO-^f                           .    ,     n                                            

/S«/8I 

Co-Wm     ■  ,    .       

791/91 

Co_<m                                 , ,,     , , . .., ,, 

/St/St 

CrO-ftOr^            

/St/SI 

r^-tft)                                           .  .  .. 

/St/St 

Po-n        .,,,,., .     . 

/St/St 

/St/St 

991 


Inhalart.^— Jung  rtaniow  clan 

Staohaattcor 

D 

w 

Y 

Radioauclicto 

tBq/m^ 

|Bq/m1 

IBq/m") 

<0  /  W  /  V) 

Ca  11                                                       1      . ...    _ .,.,.,.,. 

2.E+t» 
4.E+tJ5 
1.E+06 
ZE+04 
5E+05 
2.E+05 
1.E+06 
7.E+05 
B.E+05 
1.E+06 
2.E+04 
2E+06 
1.E+04 
2.E+05 
S.E+04 
3.E+04 
S.E+03 
1.E+02 

6£+04 
t.E+04 
i£+«* 

4JE+02 
5.E+05 
1.E+06 
1.E+04 
3E+05 
1.E+05 
2.E+06 
4.E+05 
B£+05 
2.E+06 
1.E+04 
e.€+«5 
1.E+04 
3.E+05 
4E+04 
6E+04 
BE +03 
3.E+02 
4.E+04 
3.E+03 
4.E+04 
VE+06 
^E+04 
6.E+07 
3.E+03 
1.E+06 
3.E+06 

4.E+e5 
1;E+B4 
2.€+fl5 
4.E+03 
S.E+04 
2.E+M 
B.E+05 
BE +01 
5.E+05 

1.E+05 
1.E+06 
3.E+05 

4.E+04 
3E+03 
1.E+04 
1.E+06 
1.E+04 
4E+07 
5.E+02 
B.E+05 
2.E+06 

/8S/ 

rjt-xH                                            

ysi/ 

r.^^7           ,,    ,                       

/«/ 

«;r-4fl                                                                                            

y  /St 

Sr_44m                                                                                                                                          ,     ,     , 

/    /9I 

<!r-44                             „ 

/    /SI 

Rr-JA ,       .      .,                          

/    /St 

Se-47 

Sr_«ft                , 

/    /St 
/    /SI 

.Sc-«o .V,.,. '. 

/    /St 

■n-4*         .,. : 

St/St/St 

Ti-4«i                                                                                 ,    „ 

St/ St/St 

W-47                                                                            , 

St/St/ 

V-48 _ _ 

W-40                

St/St/ 
BS/St/ 

Cr-4« 

Cr-M                                                   , 

St/St/St 
St/St/St 

fV-«11 

St/St/St 

"n-^< 

St/St/ 

Mn-52m _ 

Un-ff               

st/su 

St/St/ 

Mn-f^.-)                  

flS/St/ 

Un-IA                                                                                          

St/St/ 

Un-S«      

Sl/St/ 

F«-52 _._ 

Fe-95...                      

F*-W, 

Sty  St/ 

St/St/ 

F».«0     ...,.,. ,   ,        ,                              

St/Sty 

Co-55  

/St/St 

Co-58.... 

r^f.7      

/Sty  St 
/Sty  St 

Cn-Mm    , , 

/St/ St 

Co-sa .,  ..,„ , 

/St/ St 

Co-60m_    _.    _i._„.     _          „ .„ .__...    . 

/St/St 

Ca-iH)       ,    ,, 

/Sty  St 

Co-61 _ 

rn-K>m        ,                              

/St/St 
/St/St 

JMI 
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Inhatod  air— kmg  retention  das* 

Stochastic  or 

organ ' 
(D  /  VV  /  Y ) 

0 

W 

Y 

biO/mU 

OiCi/mU 

(MCi/mL) 

-05 

1.E-05 

BE -06 

St/St/St 

-05 

2.E-05 

— 

St/St/ 

-05 

4.E-05 

— 

SI/SI/ 

-07 

4.E-07 

— 

SI/SI/ 

-06 

S.E-06 

— 

BS/ai/ 

-07 

3.E-07 



St/St/ 

-06 

9.E-06 

— 

Sl/St/ 

-06 

1.E-06 

— 

SI/SU 

-07 

2.E-06 

— 

St/Sl/ 

-07 

2.E-07 

— 

Sl/St/ 

-09 

»£-0» 

— 

SI/SI/ 

l£-06 

1^-06 

/St/St 

1£-07 

tJE-M 

/St/St 

. 

%£-!» 

a^-07 

/Sl/St 

4.E-4S 

).€-« 

rsi/st 

5.E-07 

3.E-07 

/St/St 

^€-1» 

1.t-tB 

/St/St 

7.E-oe 

i.E-oe 

/St/St 

a.E-05 

ZE-05 

/St/St 

7.C-05 

7.E-05 

/Sl/St 

InhaHrt-alr— kwQ 


tBq/m^ 


-(-02 
-t-05 
-^06 
-1-04 
-t-05 
■1-05 
-fOe 
-1-05 
-t-05 
-t-06 
-t-04 
-<-06 
-t-04 
-h05 
-f04 
-t-04 
-M» 
■t-02 


W 


(Bq/m^ 


6£+04 
1£-M>4 
1£-f«4 


4JE-I-02 
5.t-(-05 
I.E-t-06 
^£+04 
3.E-I-05 
1.E-H05 
2.E-I-06 
4.E-h05 
9£+05 
2.E4  06 
1.E-»-04 
8.€-(-e5 
I.E-t-04 
3.E-t-05 

4£+m 

6.E-»^04 
«.£t-03 
3.E-t^02 
4.€h-04 
3:E-h03 
4.€-t-D4 
I.E-t-06 
2.E-»-04 
6.E-f07 
3.E-»-03 

i.E-t-oe 
3.E-^oe 


|Bq/m^ 


4.E-t-e5 
1.€+64 
t£+t6 
4£+t>3 

7£+0* 
B.E-H05 
».E-f01 
5.E-f05 


I.E-t^OS 
I.E-t-06 
3.E-h05 


4.E-(-04 
3.E-h03 
IE -(-04 
1.E-(-0e 
1.E-I-04 
4.E-(-07 
5.E-(-02 
9.E-(-05 
2£-(-06 


StadMattcor 


<0  7  W  fV) 


/8S/ 
/SI/ 
/8t/ 


/9I 
/9I 

rst 
rsi 
rst 
/St 

/St 


st/st/st 

St/ St/St 

St/St/ 

St/St/ 

BS/St/ 

St/St/St 

St/St/St 

Si/St/St 

St/St/ 

St/Sl/ 

St/St/ 

■BSrSt/ 

St/St/ 

St/St/ 

St/Sl/ 

St/St/ 

9l/St/ 

St/St/ 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/ St 
/St/St 
7St/SI 
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Radionuclide 


Mi  56  (InorQ) ... 
N»-56  (VapoO.. 
N»-57(lnorg)... 
Ni-57  (VapoO.. 
N»-59(inora)... 
Ni-59  (Vapor).. 
Ni-63  (Inoro) ... 
Ni-63  (Vapor).. 
Ni-65  (Inoro)... 
t*-66  (Vapor).. 
N(-66(lnora)... 
r«-«6  (Vapor).. 

Cu-60 

Co-61 

Cu-64 

Co-67 

Zr>-«2 _.. 

Zn-63 „... 

Zr>-65 _ 

Zn-69m 

Zr>-«9 

Zn-71m 

Zn-72 

Ga-65 

GA-W 

Ga-67 __. 

Ga-«e 

G»-70 

Ga-72 

Qa-73 

<3e-66 

Ge-67 

Ge-66 

Ge-69 

Ge-71 

G»-75 

Ge-77 ™. 

Ge-78 

Aa-69 


Inhitod  flir^-luno  fvtcnkon 


OiG/mlJ 


6.E-07 

2.E-oe 

2.E-0e 
7.E-07 
1.E-0S 
7£-07 

4.E-05 

lE-^ 
IE-OS 
3.E-06 


7.E-05 
1.E-06 
6.E-06 
2.E-05 
7.E-05 
2.E-06 
e.E-06 
1.E-05 
4.E-05 
2.E-06 
6.E-0e 
2.E-04 
3.E-05 
4.E-0e 
O.E-06 


w 


(>ia/mU 


5.E-07 
5.E-07 
1.E-06 
3.E-06 

3.E-oe 

e.E-07 
1.E-06 
3.E-07 
1.E-05 
7.E-06 
3.E-07 
1.E-06 
5.E-06 
^E-06 
1.E-05 
^E-06 


a.E-os 

1.E-06 
4E-06 
2.E-06 
e.E-05 
1.E-06 
6.E-06 

a.E-oe 

4.E-05 

4.E-oe 
3.E-oe 

2£-0S 
3.E-05 
2.E-06 

9.E-oe 

S.E-06 


OiO/mL) 


4.E-06 
1.E-05 
9.E-0e 
2.E-0e 
1.E-06 
3.E-05 
1.E-07 
3.E-06 
6.E-05 
7.E-06 
S£-07 


Stochaatcor 


(0/ W/ Y) 


9USU 

/SI/ 
SI/SI/ 

/SI/ 
Sl/St/ 

/SI/ 
SI/SI/ 

/SI/ 
SI/SI/ 

/SI/ 
SI/SI/ 

/SI/ 
SI/SI/SI 

susust 

Sl/St/Sl 
Sl/Sl/91 


/ 
/ 
/ 
/ 
/ 
/ 
/ 

Sl/St/ 
SI/SI/ 
SI/SI/ 
SI/SI/ 
SI/SI/ 
SI/SI/ 
St/Sl/ 
SI/SI/ 
SI/SI/ 
SI/SI/ 
Sl/St/ 
St/St/ 
St/St/ 
Sl/St/ 
SI/SI/ 
St/ 


/SI 
/SI 
/SI 

/« 

/SI 
/SI 
/SI 


Inhatad  air-lung  rMwilion  dtaa 

0 

W 

Y 

Radtonudkte 

(8q/n»») 

(Bc|/m») 

(BQ/m») 

(0/W/Y) 

Ni-56(lnorg) 

Ni-56  (Vapor) 

3£-«-04 

7.E-^04 

i.B+04 

2£+0t 

4.E-l^05 

3.E-(^04 

1.E-(-06 
5.E-(-05 
5.E-i^05 
1.E-(-0S 

3£+(l» 
S.E-t-04 
2.E-I-0S 
i£  +  OS 
3.E-(-06 
6.E-(^04 
2.E-(-0S 
4£+06 

2.E-(-04 
2.E-(-04 
5.E-(^04 
1.E-I-0S 
IE -(-OS 
3.E-(-04 
4.E-^04 
IE -(-04 
5.E-^06 
3.E-(-0S 
IE -(-04 
5.E-(-04 
2.Ef06 
6.E-(-05 
4.E-(-0S 
8.E-(-04 

3.E-(-06 
5.E-(^04 
2.E-f05 
e.E-(^05 
3.E-(-06 
S.E-f04 
2.E-(^05 
3.E-(-05 

2.E-f06 
5.E+05 
3.E-(-06 
7.E-(-04 
4.E-»-04 
^£+(» 
4.E-»^03 
1.E-(-06 
ZB+M 
3.E-(-06 
2.E+04 

SI/SI/ 
/St/ 

Ni-57  (Inoro) 

Sl/St/ 

Ni-57  (Vapor) _ 

Ni-59  (Inorg) „ 

Ni-59  (VapoO -   „ , 

/SI/ 

Sl/St/ 

/St/ 

Ni-63  (Inorg) _ 

St/Sl/ 

Ni-63  (Vapor) 

Ni-65  (Inoro) - - 

/SI/ 
SI/SI/ 

Ni-65  (Vapor) ,... 

/so 

Ni-66  (Inorg) „.„ ,,. ..„ 

St/St/ 

Ni-66  (VapoO , 

Cu-60 

/SI/ 
St/St/Sl 

Cu-61 _. , 

Sl/St/Sl 

Cu-64 

Cu-67 „     

Sl/St/St 
St/St/St 

Zn-62 _ _ ,..., ,. .,. 

/    /St 

Zfv-63 „ ; _ 

/    /SI 

Zn-65 „ 

/    /St 

Zn-69in „     . ............. . ..... .... 

/    /SI 

Zn-69 

Zn-71m - 

Zn-72 ..„    „ „„ 

Ga-«5 .      . 

GM-es ,.,.,., ,. 

/  /SI 
/  /SI 
/    /SI 

St/Sl/ 

St/St/ 

Ga-67 _ 

Ga-fla ,  

St/Sl/ 
SI/SI/ 

Ga.70    

St/Sl/ 

Ga-72 

Ga-73 

Ge-66 

SI/SI/ 
SI/SI/ 
Sl/St/ 
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RadnnucMa 


G»-«7 

G»^ 

G*-60 

Ge-71 

G»-75. 
G*-77.... 
G«-78.... 
As-60..-. 


Inhaled  air— kxig  retention  ctaM 


(Bq/m*) 


i€+t)e 

2.Eh-T)6 

«.€+«« 

2.E+OT 

2.€+06              ^ 

1.E+t)5 

7.€+t)6 

8.€+t)5 

1.€+«6 

1.E+tJ6 

^€+t)5 

^.E+W 

4.E+06 

^.E+05 

— 

2.E+t)6 

(Bq/m») 


(Bq/m*) 


Stochastic  or 
organ  ■ 


(D/ W/Y) 


Sl/Si/ 
St/Sl/ 
51/51/ 
5t/5l/ 
51/81/ 
5USI/ 
5i/Sl/ 

/a/ 


JMI 


RadnnucMa 

Inhaled  air-Jung  retention  class 

Stochastic  or 

O 

W 

V 

JBq/ffl^ 

(jOn/m^ 

<8*An.'> 

(D  /  W  /  V) 

A»-70 

A»-71 

6£+0S 
2.E+t» 
2.E+05 
1.E+W 
1.E+W 

«.E+D5 
7.E+04 
2.E+04 
3.t+W 
VE+04 
2.E+04 
8.E+04 
3.E+05 
7.E  +  05 
2.E+t)6 
2.E-(-05 
9.E+03 
9.E+t)3 

1    1    1    1    1    1    1    1    1    1    1    1    1 

/SI/ 
/St/ 

As-72 

/St/ 

A»-73 

/St/ 

A»-74  __       „ 

/St/ 

As-76 

/St/ 

A»-" 

/St/ 

As-78 _ 

S#-7n     

/St/ 
St/St/ 

Se-73m ., 

St/St/ 

Se-73 _ 

St/St/ 

Se  75 

St/St/ 

Se-79 

St/St/ 

Se-«lm_. 

Se-«1 

S«-83 

Bf-74m-.. 

Br-74  

Br-75 

Br-76 

Br-77 

Br-80re„_ 

Br-eo 

Br-e2 

Br-83 

Bf-«4 . 

Rl>-79 

Rb-«1m_. 

Rt>-81 

Rt)-82m... 

Rt>-83 

Rt)-84 

Rl)-86 

Rl)-«7 

Rb-ae 

Rl>-e9....„ 

Sr-80 . 

Sr-81 

Sr-83 _ 

Sr-85m.... 


Sr-85 

Sr-67m 

Sr-eg 

Sr-90 

Sf-91  

Sf-92 

Y-86m 

Y-86. 

Y-87 „. 

Y-e8 

Y-90m 

Y-90 

Y-BOm 

Y-91 „. 

Y-92 

Y-93 „ 

Y-94 „ 

Y-95 _ 

Zr-86 _ 

2r-«8 „ 

Zr-89 _ 

Zr-93 ™_ 

Zr-95 

Zr-97 

Nt>-88 

Nb-89  (66  n 
Nb-69  (122 

Nb-90 _. 

Nb-93m 

Nt>-94 __ 

N6-95m 

Nt)-95 „ 

Nb-96 

Nt>-97 

Nt)-98 

Mo-90 

Mo-93m 

Mo-93 

Mo-99 

Mo-101 
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Inhaled  air— kmg  retention  data 

Stochastic  or 
OTQan ' 

, 

t» 

Y 

D 

(B<j/m») 

(Bq/m») 

(Bq/m») 

(D  /  W  /  Y) 

€+06 

2.€+06 

St/St/ 

€+«« 

2.€+03 

— 

St/Sl/ 

€+05 

1€+t)5 

_ 

St/St/ 

€+06 

6.€+05 

— 

St/Sl/ 

€+06 

1.€+06 

— 

s»/st/ 

€+05 

9€+0« 

— 

St/St/ 

€+06 

3.e+05 

— 

St/St/ 

- 

2.E+06 

— 

/St/ 

inhaled  air— lung  reitention  daas 


OiO/mL) 


€-05 
l.€-05 
i.€-06 
l.€-07 
l.€-07 
l.€-05 
l.€-05 
i.€-05 
l.E-05 
l€-05 
>.E-06 
!.E-06 
I  €-05 
'€-06 
>€-05 
>€-06 
lE-05 
>€-05 
>€-06 
I.E-04 
J€-05 
r.E -06 
l.e-07 
J.E-07 
J.E-07 
5.E-07 
5  €-05 
J€-05 
5.€-06 
J  €-05 
J.E-06 
3€-0« 


W 


iliO/tnH 


2.E-05 
2.€-06 
«.€-07 
7.€-07 
3.E-07 
6.E-07 
2.€-06 
8€-06 
2€-05 
8  €-05 
7.E-06 
3.E-07 
2.E-07 
3.E-05 
1.E-0« 

5.E-re 

iE-05 
3.E-tB 
2-E-05 
2.E-06 
8€-D6 
8.E-06 
«.E-05 
2€-06 
3.E-05 
3.E-06 


IftO/mD 


5.E-D6 
3.E-05 
2€-06 
3.E-04 


Stochastic  or 
organ^ 


(D  /  W  /  Y) 


/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 


St/ 
St/ 
St/ 
St/ 
St/ 
St/ 
St/ 
St/ 
St/ 
St/ 
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Radionuclide 


Se-81m-. 

S»41 

Se-63 

Br-74m_.. 

Br-74 

Br-75 

Br-78 

Br-77 

Br-80m„ 

Br-80 

Br-«2 

Br-e3 

Br-e4 

R«>-79 

Rb-8lBi... 

Rb-«1 

Rl>-82ni... 

Pb-«3 

Rb-84 

Rb-86 

nb-87 


Inhaled  air— lung  retention  daas 


(Bq/m^ 


Rb-aa.. 
Sr-80.. 


Sr-ai ._.. 
Sr-<3..... 
Sr-85m.. 


3^+06 
2.E+-06 
•£-f06 
t.E+06 
7.E+06 
7£+0* 
4.E-».0S 
3.E-f06 

3.E+oe 
e.E-t-04 

t.E+08 
9.E+0S 
2.E+06 
5.E-I-06 

e.E+os 

3.E+0S 
2.E+04 
1.E+04 
1.E+04 
^E+04 

i.E+oe 

2.E-I-06 
^E+05 

lE-foe 

1.E+05 
9.E+06 


(Bq/m^ 


1.E+06 
4.E+06 
2.E+06 
6£+06 
1.E+06 
a€+05 
7€+04 
3.E+0S 

rE+os 

3.E+06 
6.E+04 
1.E+06 

i.E+oe 


(Bq/m^ 


2.E+05 

i.E+oe 

5£+04 
1£+07 


Radiomjdide 


Sr-85.._ 
Sr-87m. 
Sr-69... 
Sr-90_- 
Sr-«1_ 
Sr-82.... 


St/  /St 

St/  yst 

St/  /St 

St/  /s« 


Inhaled  air-lung  retention  class 

Stochastic  or 
organ' 

O 

W 

Y 

.<Bq/in^ 

4B4»/«1 

mf^t 

(0/  W/ V) 

8.E+05 

/St/ 

_ 

7.€+04 

— 

/St/ 



2.€+0« 



/SI/ 



3.€+0« 

^ 

/St/ 

_ 

1.E+M 



/St/ 

_ 

2.E+04 

— 

/St/ 



8€+04              ' 

— 

/St/ 



3.E+06 

— 

/St/ 

6€+06 

7€+05. 

— 

St/St/ 

2.E+06 

2€+06 

— 

SUSt/ 

2.€+05 

2.E+05 

— 

St/St/ 

1.€+0« 

9.E+03 

— 

St/St/ 

1.€+04 

9.E+03 

— 

St/St/ 

Y-ee 

Y-87 

Y-es...... 

Y-90m... 

Y-90 

Y-90m.„ 

Y-91 

Y-92 

Y-93 

Y-94 

Y-95 

Zr-«6 

zr-ae..... 

Zr-89..... 


Zr-93 .... 
2f-95.._ 
Zr-97  ..„ 

Nt>-88... 


Nb-89  (66  min) 

Nt>-e9(l22min)..- 

Nt>-90 

Nt>-93m 

Hb-94 

Nb-95fn 

Nb-95 

Nb-96 

Nb-97 

Nb-88 

Mo-90 

Mo-93m 

=  Mo-83 

Mo-«9 

Mo-101- 


mnaiea  ar— wng  lenraon 


(liCi/mU 


1.E-06 
5.E-05 
3.E-07 
8.E-09 
ZE-06 
4.E-06 


2.E-06 
9.E-0S 
2.E-08 
3.E-09 
6.E-0e 
e.E-07 


3.E-06 
7.E-08 

^E-oe 

1£-08 
6£-0S 


W 


(Md/mU 


2.E-05 
1.E-06 
t.E-06 
1.E-07 
5£-06 
3.E-07 
I.E-04 
7.E-0e 
3.E-06 
1E-06 
3.E-05 
6.E-05 
1.E-06 
2.E-07 
1€-06 

i.E-oe 

2.E-07 
6€-07 
I.E-04 
2E-05 
8.E-06 
1.E-06 
5.e-07 
8.E-08 
1.E-06 
5£-07 
1.E-06 
3.E-05 
ZE-05 


OiCI/mU 


7.E-07 
6.E-05 

e.E-oe 

2.E-09 
1.E-06 
3.E-06 
2.E-05 
1.E-06 
1.E-06 
1.E-07 
5.E-06 
2.E-07 
7.E-05 
5.E-0e 
3.E-06 
1.E-06 
3.E-05 
6.E-05 
IE -06 
1.E-07 
1.E-06 
2.E-08 
IE -07 
5.E-07 
rE-05 
2.E-05 
7£-06 
1.E-06 
7£-0e 
6.E-09 
9.E-07 
5.E-07 
t.E-06 
3.E-05 
2£-06 
2.E-06 
6.E-06 
7.E-08 
etE-07 
•lE-06 


Siochaalicor 


(O  /  W  /  V) 


St/St/ 
St/St/ 
Sl/St/ 
St/St/ 
St/St/ 
St/St/ 
St/St/ 
Sl/St/ 
Sl/St/ 
St/St/ 
St/Sl/ 
St/Sl/ 
St'St/ 


St/ 
SI/ 
St/ 
St/ 
SI/ 
St/ 
St/ 
St/ 

au 

St/ 


St/  /St 

SI/  /SI 

au  /St 

SU  /SI 


Stochaattcor 


(0/ W/Y) 


81/    /SI 

SU    /SI 

St/    /SI 

BS/    /St 

St/    /St 

SI/    /SI 

/St/ St 

/St/St 

/St/Sl 

/St/St 

/St/Sl 

/St/St 

/St/St 

/St/St 

/St/Sl 

/Sl/St 

/Sl/Sl 

/Sl/St 

Sl/St/ St 

St/St/St 

Sl/St/ St 

BS/BS/BS 

BS/St/St 

Sl/St/St 

/St/St 

/St/St 

/St/St 

/St/Sl 

/St/Sl 

/St/St 

/St/Sl 

/Sl/Sl 

/St/Sl 

/St/St 

/St/Sl 

SI/    /St 

St/    /St 

SI/    /St 

81/    /St 

St/    /St 


J_ 
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RadtonucMe 


Sr-8S. 


Sr-87m. 
Sr-W-„ 
8r-M.... 
Sr-«1 .... 
Sr-M.... 
Y-a6m.. 


Y-«e.„„ 

v-e7_„ 

Y-OOm. 
Y-90_.. 


Y-01m. 
Y-01..... 
Y-«2.._ 
Y-«™. 
Y-e4..... 
Y-«5-_. 
Zr-«6... 
Zr-88... 
Zr-a0„. 
Zr-«3-. 


Zr-95... 
Zf-»7_ 
Nb-M. 


Nb-«9  (66  min)..„ 

Nb-«9(122iTiin). 

Nb-90...- 

M>-93m.. 

Nb-»4. 

NI>-9Sm. 

M>-95.... 

Nb-Oe 

Nb-97 

Nb-9e 

Mo-90 


InhaM  air— lung  retention  class 


(Bq/m») 


4.E+04 

1.E+04 
3.E+02 
9.E+04 
1.E+05 


e.E-t-04 
3.E+03 
S.E^-04 
1.E.f02 
2.E+03 
3.E-^04 


Mo-93m.. 
Mo-93.._. 
Mo-99.. 

Mo-IOV. 


1.E+05 
3.E+06 
8.E+04 
4.E+04 
2.E-(-06 


W 


(Bq/m») 


9.E+05 
5.E+04 
5.E+04 
4.E+03 
2.E+0S 
I.Eh-04 

4.E-»-oe 

3.E+03 
1.E+05 
4.E+04 
1.E+06 
2.B+M 
4.E+04 
7.E+03 
4.E+04 
4.E-t-02 
e.E-t-03 
2JE+04 
4.E+oe 
e.E+05 
3.E+05 
4.E-t-04 
2.E+04 
3.E+03 
4.E-t-04 
2.E+04 
4.E.f04 
1.E+06 
e.E+05 


(Bq/m») 


2.E  +  04 

2.E+oe 

2.E+03 

6.E+01 

5.E+04 

1.E+05 

9.E+05 

5.E+04 

5.E+04 

4.E+03 

2.E+05 

9.E-t-03 

3.E+06 

2.E  +  03 

1.E+05 

4.E+04 

I.E-t-06 

2.E+06 

4.E+04 

S.E+03 

4.E+04 

9.E+02 

4.E+03 

2.E-»-04 

3£-f0e 

6.E+05 

ZE-t-05 

4.E+04 

3.E+03 

2.E+02 

4.E+04 

2.E+04 

4.E-»-04 

1.E+06 

8.E+05 

7.E+04 

2.E+05 

3.E+03 

2.E+04 

2.E+06 


Stochastic  or 
organ  ' 


(D  /  W  /  Y) 


St/    /St 

St/    /St 

St/    /St 

BS/     /St 

St/     /St 

St/     /St 

/St/St 

/St/St 

/St/Si 

/St/St 

/St/St 

/St/St 

/St/St 

/Sl/St 

/St/St 

/St/Si 

/St/St 

/St/St 

St/St/St 

St/St/St 

St/St/St 

BS/BS/BS 

BS/St/St 

St/St/St 

/St/SI 

/St/St 

/SI/SI 

/SI/SI 

/Si/Sl 

/St/SI 

/Sl/St 

/St/SI 

/SI/SI 

/SI/SI 

/SI/SI 

St/    /SI 

St/    /St 

St/    /St 

St/    /St 

St/    /St 


JMI 


J 

Inhalad  air — lung  reterYllon  class 

Stochastic  or 

D 

W 

Y 

Radkinudide 

OtQ/mU 

OiO/mD 

(fiO/mL) 

(D  /  W  /  Y) 

Tc-93in 

7.E-05 
3.E-05 
ZE-05 
B.E-06 
2.E-06 
1.E-04 
1.E-06 
3.E-06 
2.E-05 

1.E-04 
4.E-05 
2.E-05 
1.E-05 
8.E-07 
1.E-04 
9.E-07 
5.E-07 
ZE-06 
1.E-07 
1.E-04 
3.E-07 
2.E-04 
4.E-0S 
3.E-05 
5.E-06 
4.E-07 
6.E-06 
2.E-08 
3.E-05 
9.E-07 

2.E-oe 

3.E-06 
3.E-07 
2.E-07 
7.E-06 
5.E-04 

2.E-05 
5.E-06 
3.E-07 
5.E-06 
5.E-09 
3.E-05 
8.E-07 
2.E-06 
3.E-06 

7.E-oe 

S.E-08 
2.E-08 
5.E-04 

St/St/ 

Ti?-93                     ,„ ,„ 

St/SI/ 

Tc-94m _ 

Tc-«4 

Tc-96m 

To-96m 

Tc-96 , 

Tc-97m 

Tr-07                                                                                  

St/St/ 

Sl/St/ 

St/St/ 

St/St/ 

St/St/ 

SW/St/ 

St/St/ 

Tn-M                                     ..    ,,  ,  

7.E-07 
6.E-05 
2.E-06 
1.E-04 
3.E-05 
2.E-05 
8.E-06 
7.E-07 
6.E-06 

4.E-oe 

2.E-05 

i.E-oe 

2.E-06 
6.E-06 
2.E-07 
2.E-07 

4.E-oe 

4.E-04 

St/St/ 

Tc-99m   __      . 

St/St/ 

Tc-99 _„     

SW/St/ 

Tc-101 

St/St/ 

Tc-104 _              _.               .    

St/St/ 

Ru-94 

Ru-97 , 

Ru.105             _ 

St/St/ St 
St/St/Sl 
St/St/Sl 
St/St/St 

Ru-toe _ 

St/ St/St 

Rr>-99m 

St/St/St 

Rh-99 _ _..      _      

St/St/Sl 

Rh-100 _ 

St/St/Sl 

Rh-101m _         .„ 

St/St/Sl 

Hh-101    __ ., , 

Sl/St/Sl    ■ 

Rtv102m                    .             

St/St/St 

Rh-102 

R»v-103m 

St/St/Sl 
St/St/Sl 
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. 

InhaM  air— lung  retanlion  class 

Stochastic  or 

0 

W 

Y 

(Bq/m») 

(Bq/m») 

<Bq/m>) 

(D  /  W  /  Y) 

4.E+04 

2.E+04 

St/    /St 

2.E406 



2.E+oe 

St/    /St 

1.E+04 



2.E+03 

St/    /St 

3.E-»^02 



6.E+01 

BS/    /St 

9.E+04 

— 

5.E+04 

St/    /St 

I.Eh-05 



1.E+05 

St/    /St 



9.E+05 

9.E-f05 

/St/St 



5.E+04 

5.E+04 

/St/Sl 

_ 

5.E+04 

5.E+04 

/St/ St 



4.E-t-03 

4.E+03 

/St/Sl 



2.E+05 

2.E+05 

/St/St 



1.E+04 

9.E+03 

/St/St 

_ 

4.E+06 

3.E+06 

/St/St 

__ 

3.E-t-03 

2.E+03 

/St/St 



1^+05 

1.E+05 

/St/St 



4.E-t-04 

4.E+04 

/St/St 



IE -1-06 

1£+06 

/Sl/St 



2.E-f06 

2.E+06 

/St/St 

e.E+04 

4.E+04 

4.E-«-04 

St/St/Sl 

3.E-t-03 

7£+03 

5.E+03 

St/St/St 

5.E-t-04 

4.E+04 

4.E+04 

St/St/St 

1.E-f02 

4.E+02 

9£-f02 

BS/BS/BS 

2.E+03 

6.E-t-03 

4.E+03 

BS/St/St 

3.E-^04 

2^-1-04 

2.E+04 

St/St/St 

.^ 

4.E+0e 

3£+oe 

/St/St 



e.E+05 

6.E-t-05 

/St/St 



3.E-«-05 

^E-l-05 

/St/St 



4.E-t-04 

4.E+04 

/St/St 



2.E+04 

3.E-t-03 

/St/St 



3.E-f-03 

2.E+02 

/St/St 



4.E+04 

4.E-t-04 

/St/St 



2.E+04 

2.E+04 

/St/St 



4.E-f04 

4.E-I-04 

/St/St 



1.E+06 

I.E-t-06 

/St/St 

... 

e.E-1-OS 

8.E-I-0S 

/St/St 

1.E+05 



7.E+04 

St/    /St 

3.E+05 



2.E+05 

St/    /St 

BE +04 

— 

3.E+03 

St/    /St 

4.E-f04 

— 

2.E+04 

St/    /St 

iE+06 

— 

2.E+06 

St/    /St 

InhaM  air— kmg  retention  dass 

Stochastic  or 

Y 

D 

W 

OtQ/mU 

OiO/mL) 

OiO/mL) 

(D  /  W  /  Y) 

7.E-05 

1.E-04 

St/St/ 

3.E-05 

4.E-05 

— 

St/St/ 

2.E-05 

2.E-05 

— 

St/St/ 

8.E-06 

1.E-05 



St/St/ 

2.E-06 

8.E-07 

— 

St/St/ 

1.E-04 

1.E-04 

— 

St/Sl/ 

1.E-06 

9.E-07 

— 

St/St/ 

3.E-06 

5.E-07 

— 

SW/St/ 

2.E-05 

ZE-06 

— 

St/St/ 

7.E-07 

1.E-07 

— 

Sl/St/ 

6.E-05 

1.E-04 

— 

Sl/St/ 

2.E-06 

3.E-07 

— 

SW/St/ 

1.E-04 

2.E-04 



St/St/ 

3.E-05 

4.E-0S 



St/St/ 

2.E-06 

3.E-05 

2.E-05 

St/St/St 

e.E-06 

5.E-06 

5.E-06 

St/ St/St 

7.E-07 

4.E-07 

3.E-07 

St/St/St 

6.E-06 

6.E-06 

5.E-06 

St/St/St 

.  4.E-0e 

2.E-08 

5.E-09 

St/ St/St 

.  2.E-05 

3.E-05 

3.E-05 

St/St/St 

.   1.E-06 

9.E-07 

8.E-07 

St/St/St 

.  2.E-06 

2.E-06 

2.E-06 

St/St/St 

.  5.E-06 

3.E-06 

3.E-06 

St/St/St 

.  2.E-07 

3.E-07 

7.E-0e 

Sl/St/St 

.  2.E-07 

2.E-07 

S.E-08 

St/ St/St 

.  4.E-08 

7.E-oe 

2.E-08 

St/St/St 

.  4.E-04 

5.E-04 

5.E-04 

St/St/St 
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Inhaled  air— lung  retention  daaa 

Stochastic  or 

0 

W 

Y 

RadnnuclKla 

OiO/mU 

OtQ/mL) 

(fiCI/mU 

(D  /  W  /  Y) 

Bh-10*                                            

5.E-06 
1.E-05 
1.E-04 
8.E-07 
1.E-05 
3.E-06 
9.E-06 
3E-06 
8.E-05 
4.E-05 
4E-05 
3.E-05 
4£-07 

3.E-06 
1.E-05 
IE -04 
5.E-07 
1.E-05 
2.E-06 
3.E-06 
2E-06 
9.E-05 
e.E-05 
5.E-05 
6.E-05 
4.E-07 

2.E-06 
1.E-05 
IE -04 
e.E-07 
1.E-05 
1.E-06 
2.E-07 
2.E-06 
8.E-05 
5.E-05 
5.E-05 
6.E-05 
7.E-07 

St/ St/Sl 

Rh-ini^                             

St/ St/Sl 

Ph-107                          ,          ,         ,      , 

St/St/St 

Prt-tnn                                                   

St/St/SI 

Ptl-lOl 

St/St/SI 

p^in^             , ,    ,,                                                             

St/St/Sl 

Prt-in?                                                                                

K/ St/Sl 

P<)-i09                                                                                                                   

St/St/St 

A9-IO2 ....; ...,. 

Ao-103                          

Sl/Sl/St 
St/St/St 

Ao-l04m  _ , ,  -,. 

St/St/SI 

Ag-104                                        ,  ,  , 

St/Sl/Sl 

Ag-10$            

St/St/St 

Inhaled  air— lung  retention  dass 

Stochaiticor 

0 

W 

Y 

RadionucMe 

(Bq/m^ 

(Bq/m1 

(Bq/m1 

(0/W/Y) 

Tc-93m                          _  .  .        ._ 

2.E+06 
1.E+06 
7.E+05 
3.E+05 
8.E-t-04 
3.E+05 
4.E-t-06 
5.E+04 
1.E+06 
8.E+05 
3.E+04 

2.E+oe 

8.E+04 
5.E+06 
t£+0S 
7.E+06 
3.E4O5 
3.E+04 
2.E-f05 
1.E+03 
SE-fOS 
5£404 
8.E+04 
2.E-*-05 

s.E-t-oe 

2.E  +  06 
9.E-f0S 
4.E+05 
3.E+04 
3.E+05 
4.E+06 
3.E+04 
2.E+04 
9.E+04 
5.E+03 
4.E-t-06 
I.E-t-04 
e.E-t-(» 
1£+06 
1.E+06 
2.E+05 
2.E+04 
2.E+05 
8.E-t-02 
1.E+06 
3.E-t-04 
6.E+04 
1.E+06 
I.E+04 
6.E+03 
3.E+03 
2^+07 
1.E+05 
6.E+05 
4.£-»-06 
2.E-t-04 
SX+06 
7£+04 
l£+05 
8.E+04 
3.E+06 
2.E+06 
2.E+06 
2.E-»-06 
3.E+04 

9.E+05 
2.E-»-05 
1£+04 
2.E+06 
ZE+02 
IE +06 
3£+04 
8£+04 
1.E+05 
2£+03 
2.E+03 
9.E+02 
2.E+07 
9£+04 
5.E+05 
4£+06 
2£+04 
U+05 
5£+04 
6^+03 
7.E+04 

3X+oe 

2.E+06 
2£+06 
2^+06 
3£+04 

St/St/ 

Tc-OT              .                                       

St/Sl/ 

Tn_94in             ., 

St/Sl/ 

To-?'        

Sl/St/ 

Tc-96m      

St/St/ 

Ti>.99         . ,,,                               

St/St/ 

TR-QRm              ,    „, .., 

St/St/ 

Tr-M                                                                                                                    

St/St/ 

To-97m   .          .    _ __    .     

SW/St/ 

Tc-97                ._ _.      .         -. 

St/Sl/ 

To-98                          ~           ~~ -     

St/St/ 

Tc-99m.._           

St/ St/ 

Tg-99 _     ~               

SW/St/ 

Tc-101 _ 

Tc.104 

St/St/ 
St/St/ 

RuUM                                                                                          _ 

St/St/St 

R^k97         ■  

St/Sl/St 

PiKi03          

St/St/Sl 

Rtf.105  , 

St/ St/St 

Rv-ioe   , -.,,- -,-, , 

St/St/St 

Rh-e9m 

R»M>9                  

St/St/St 
St/St/SI 

Rh_inn              

St/St/ St 

Rh-iotm            - ..  - _ ...— 

St/St/ F1 

Rh-lfti                

8£+03 
8£-t-03 
1.E  +  03 
2£+07 
iE+06 
4.E-I-05 

4.E-t-oe 

2.E-»-04 
5.E+0S 
1£-t-05 
XE+OS 

St/St/SI 

Rh-lO?™* 

Sl/St/St 

ntvio?                  

St/St'St 

Rh-imm    - ,   

St/St/SI 

Rh-in? 

St/St/St 

RK-lf)*^     

St/St/SI 

cth-107 

Si/ St/ SI 

P4-100                              ,                          _.  ., .  

St/St/Sl 

Pft-IOY                                                     

SI/ St/ St 

P(ViO^                                                                                    

St/St/ St 

P4-107                                                           

E /St/St 

Pruina      ,  , 

1.E+05 
3£-f06 
2£-f06 

St/St/St 

Ag.in9      

St/Sl/ St 

Ag-IJM                                                                                                          

St/St/ St 

Ag-IO^fn                                                                    ■.._.. , 

2£-f06 

Sl/St/St 

Ag-104          -. - 

t£-f06 

2£>04 

St/St/ St 

Ag.10<f                

St/ St/St 

RadionucMe 


Ag-I06m_ 
A9-106..._ 
Ag-108m_ 
Ag-IIOm- 
A9-111.._ 
Ag-112..._ 
A»-11S.... 


Inhaled  air— lung  retention  dass 


(liO/mL) 


3.E-07 
7.E-05 
8.E-08 
6.E-08 
7£-07 
3.E-06 
>  4.E-05 


W 


0*a/fnU 


4.E-07 
8.E-05 
1.E-07 
a.E-08 
4£-07 
4.E-06 
4.E-05 


OiO/mU 


4.E-07 
8.E-0S 

i.E-oe 

4.E-0e 
4.E-07 
4£-06 
3.E-0S 


Stochastic  or 
organ' 


(0/W/Y> 


St/St/St 
St/St/St 
St/St/St 
St/St/St 
I^St/Sl 
St/St/Sl 
St/St/St 
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Cd-104 

C<1-107  — 

Cd-109 

C<l-1l3m... 

ai-113 

C<»-115m... 
C<J-115...... 

Cd-IUm.- 

Cd-117 

ln-109 _ 


In-110(e9fnin). 

In-110(5h). 

hv-in 

ln-112 

In-liam.... 

ln-114m 

Irv-1l5m 

IIV115 

ln-116m 

In.l1 7m. 

ln-117 

ln-119m 


So-110 

Sn-111.. 

So-113 

Sn-117m.... 
S«v-118m.... 
S«>-121m.... 
So-121. — 
So-123m.... 

Sn-123 

S»»-125 

Sn-126 

Sn-127„^ 


InhaM  air— kmg  retention  class 


OtQ/fflL) 


3.E.05 
2.E^)5 

i.E-oe 

1.E.09 
9.E-10 

2.E-oe 

6.E-07 
5.E-06 
5.6^06 
2.E.05 
2.E.05 
7.E.06 
3.E^)6 
3.E.04 
6.E-06 

3.E-oe 

2.E^>5 
6.E-10 
3.E.05 
1.E-.05 
7.E-05 
5.E-05 
SE^Oe 
9.E.05 
5.E-07 
5.E^7 

i.E^oe 

4.E-<)7 
6.E.06 
5.E.05 
3.E^7 
4.E^7 

2.E-oe 

8.E-06 


W 


OtQ/mL) 


5.E.05 
2.E-05 

4.E.09 
3.E4>9 

SE^oe 

5.E-07 
7.E-06 
7.E.06 
3.E.05 
2.E.05 
8.E-06 
3JE-06 
3.E-04 
B.E-05 

4.E.oe 

ZB-OS 
2.E.09 
S.E.^ 
2.EM)5 
9.E..05 
6.E^)5 
S£.06 
1.E^>4 
iE.^)7 
6.E^7 
4.E.^)7 
2.E.^)7 
5.E.^ 
6.E.05 
7£-0i 
2.E^)7 
3.E.^ 


OiQ/mL) 


5.E.05 
2.E.05 

5.E.oe 

i.B-Oi 
6.E-09 

SE^oe 

6.E^7 
6.E.06 
6.Em6 


Stochastic  or 
organ  ■ 


(D/W/Y) 


St/St/St 

St/St/St 

K/K/St 

K/K/St 

K/K/St 

K/St/St 

St/St/St 

St/St/St 

St/St/St 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/SI/ 

St/St/ 

St/St/ 

BS/St/ 

St/St 

St/SI/ 

St/SI/ 

81/81/ 

Sl/St/ 

St/SI/ 

Sl/St/ 

St/SI/ 


A8-106m — 

Ag-ioe 

Ag-lOBm 

Ag-IIOm 

A»-111 

A9-II2 

A9-II5 

C<»-104 ...... 

C<J-107 . 

aj-109 „ 

Cd-113m __ 

Cd-113 __ 

C<»-ri5m _ 

C<J-115 „_ 

C<J-117m 

C<J-117 _... 

ln-109 

In-110(69min) 

In-110(5t4 

lrv-111 

ln-112 

ln-113m 

ln-1*4»n 

In-lISm 

ln-115 _.. 

In-1iem...... 

In-117m. 

ln-117. 

In-ll8(n..:.... 

Sn-110.. 

Sn-lli 

Sn-113 

Sn-117m_... 
Sn-1l9m..... 
Sn-121m.... 
Sn-t21 


Inhaled  air— lung  retention  dass 


(Bq/ml 


1.E+04 
3.E+06 
3.E+03 
2.E+03 
2.E+04 
I.E-t-05 
1.E+06 

i.E+oe 

8.E-f05 

5.E+02 

4£+01 

4.E+01 

8.E+02 

2.E+04 

2.E+0S 

ZE-t-05 

7.E+05  . 

7£+05 

3.E+0S 

I.E-t-05 

I.E-^07 

^E-t-06 

1.E-(-03 

7.E-t-05 

2.E-t-01 

I.E-t-06 

5.E-t^05 

3.E-t^0e 

2.E-f06 

e.E-t-05 

4.E-t^0e 

2.E-t-04 

2JE+04 

4.E-«-04 

I.E-t-04 

2£-f.05 


W 


(Bq/m") 


1.E-I-04 
3.E-I-06 
4.E-)-03 
3.E-t-03 
1.E-f04 
iE-H05 
1.E-*-06 
2.E-h06 
9.E+05 
iE-(-03 
I.E-t-02 
1£-h02 
2.E-(-03 
ZE-f04 
3.E-^05 
3.E-K)5 
I.E-t-06 
9.E-^05 

1.E-J-05 
1.E-H07 
3.E-H06 
2.E-^03 
7.E-(-05 
8.E-t-01 
2.E-J-06 
7.E-K05 
3.E-t-06 
2.E-(-06 
2.E-h05 
4.E-t^06 
9.E-t03 
2.E-t-04 
1.E-f04 
9.E-t-03 
2.E-t-05 


(Bq/m") 


1.E-(-04 
3.E-h06 
4.E+02 
1.E-^0^ 
1.E-h04 
1.E+05 
I.E-t-06 
2.B+X 
8.E-t-05 
^E-t-03 
2.E-«-02 
2.E+02 
2.E-t-03 
2.E-t-04 
2.E-I-05 
2.E-t^05 


Stochastic  or 
organ' 


(0  /  W  /  Y) 


St/St/St 

St/St/St 

St/St/St 

St/St/St 

L/St/St 

St/St/ St 

St/St/St 

St/St/St 

St/St/St 

K  /K  /St 

K  /K  /St 

K  /K  /St 

K  /St/St 

St/St/St 

St/St/St 

St/St/St 

St/St/ 

St/St/ 

St/SI/ 

St/St/ 

St/SI/ 

St/St/ 

St/St/ 

St/SI/ 

St/SI/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/St/ 

St/SI/ 

St/SI/ 

BS/SI/ 

St/St/ 

Sl/St/ 

Sl/St/ 
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Inhaled  air— king  retention  class 

Stochastic  Of 
organ' 

W 

D 

Y 

Oia/mL) 

(MO/mi.) 

OiQ/mL) 

(D/W/Y) 

E-05 

S.E-05 

5.E-05 

St/St/St 

E-05 

^E-05 

2.E-05 

St/St/St 

E-08 

s.E-oe 

5.E-oe 

K/K/St 

E-09 

4£-oe 

5.E-09 

K/K/St 

E-10 

3.E-09 

6.E-09 

K/K/St 

E-08 

s.E-oe 

6.E-08 

K/St/St 

E-07 

5.E-07 

6.E-07 

St/St/St 

E-06 

7.E-06 

6.E-06 

St/St/St 

E-06 

7.E-06 

6.E-06 

St/St/St 

E-05 

3£-05 

— 

St/ St/ 

E-05 

2.E-05 

— 

St/St/ 

E-06 

e.E-06 

— 

St/St/ 

E-06 

3£-06 

— 

St/St/ 

E-04 

3.E-04 

— 

St/St 

E-05 

8.E-05 

— 

St/St/ 

E-08 

4.E-oe 



St/St/ 

E-05 

iE-05 



St/St/ 

E-10 

2.E-09 

— 

St/St/ 

E-05 

5.E-06 

— 

St/St/ 

E-05 

iE-05 

— 

St/St/ 

E-05 

9.E-0S 

— 

St/St/ 

E-05 

6.E-0S 

— 

St/St/ 

E-06 

5£-06 

— 

St/St/ 

E-05 

1.E-04 

— 

St/St/ 

E-07 

2.E-07 

— 

St/St/ 

.E-07 

6.E-07 

— 

BS/St/ 

E-06 

4.E-07 

— 

St/St 

.E-07 

2.E-07 

— 

St/St/ 

.E-06 

5.E-06 

— 

St/St/ 

.E-05 

6.E-05 

— 

St/St/ 

.E-07 

7.E-oe 

— 

St/St/ 

.E-07 

2.E-07 

— 

St/St/ 

.E-oe 

3.E-<)e 

— 

St/St/ 

.E-06 

8.E-06 

" 

St/St/ 

mnwoG 

1  air-tung  ratentk) 

Stochastic  Of 
organ' 

W 

Y 

0 

(Bq/m") 

(Bq/m1 

(Bq/m^ 

p/ W/  Y) 

.E+04 

1.E+04 

1.E+04 

St/St/St 

IE +06 

3.E+06 

3.E+06 

St/St/St 

IE +03 

4.E+03 

4.E+02 

St/St/St 

!.E+03 

3.E+03 

1.E+03 

St/St/St 

J.E+04 

1.E+04 

1.E+04 

L/St/St 

.E+05 

^E+05 

1.E+05 

St/St/St 

.E+06 

1.E+06 

1.E+06 

St/St/St 

.E  +  06 

2.E+06 

2.E+06 

St/St/St 

).E+05 

9.E+05 

8.E+05 

Sty  St/St 

5.E+02 

iE+03 

iE+03 

K  IK  /St 

I.E+01 

1.E+02 

2.E+02 

K  /K  /St 

t.E+01 

1£+02 

2.E+02 

K/K/St 

IE +02 

2.E+03 

2.E+03 

K  /St/St 

2.E+04 

ZE+04 

2.E+04 

St/St/St 

Z.E+0S 

3.E+05 

2.E+05 

St/St/St 

2.E+05 

3.E+05 

2.E+05 

St/St/St 

7.E+05 

1.E+06 

— 

St/St/ 

7.E+05 

9.E+05 

— 

St/St/ 

3.E+05 

3£+05 

— 

St/St/ 

1.E+05 

1.E+05 

— 

St/St/ 

1.E+07 

1.E+07 

— 

St/St/ 

2.E+06 

3.E+06 

— 

St/St/ 

IE +03 

2.E+03 

— 

St/St/ 

7.E+05 

7.E+05 

— 

St/St/ 

2.E+01 

8.E+01 

— 

St/St/ 

1.E+06 

iE+06 

— 

St/St/ 

5.E+05 

7.E+05 

— 

St/St/ 

3.E+oe 

3.E+06 

— 

St/St/ 

2.E+06 

2.E+06 

— 

St/St/ 

2.E+05 

2.E+05 

—    ■ 

St/St/ 

4.E+0e 

4.E+06 

— 

St/St/ 

2.E+04 

9.E4  03 

— 

St/St/ 

2.E+04 

2.E+04 

— 

BS/St/ 

4.E+04 

1.E+04 

— 

St/St/ 

1.E+04 

9.E+03 

— 

St/St/ 

2£+05 

2£+05 

— 

'  St/St/ 
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In^iatod  air    hjng  ratantton  daaa 

Slochaalicor 

Radionuclida 

0 

W 

Y 

organ  ■ 

(Bq/»»^ 

(Bq/m^ 

(Bq/m^ 

(0  /  W  /  Y) 

So-123m „..,    

2.E+06 
1.E+04 
1.E+04 
9.E+02 
3.E+0S 

2.E+06 
3.E+03 
5.E+03 
1.E+03 
3.E+05 

— 

St/ St/ 

Siv-123 __ ,.,,. 

St/ St/ 

S»>-125 „ „ ,.. .     ,       ,, ,. „ 

St/ St/ 

So-126 _ , ., ,.,. 

St/St/ 

Sn-127 

St/ St/ 

Inhaled  air   lurig  raiarYtion  daaa 

Slochamcof 

RadJonudida 

D 

W 

" 

organ' 

Oia/mU 

(MO/mL) 

OiO/mL) 

(0/W/V) 

Sn-128 

1.E-05 
1.E-04 
3.E-05 
1.E-04 
9  J -05 

aE-oe 

ZE-05 
iE-04 
9.E-07 
1.E-06 
3.E-04 
4.E-07 
1.E-06 
8.E-05 
4.E-07 
9.E-07 
2.E-06 
2.E-04 
4.E-06 
3.E-05 
IE -05 

9.E-oe 

8.E-08 
2.E-06 

9.E-oe 

8.E-08 
2.E-07 
1.E-07 

9.E-oe 

3.E-07 
3.E-05 
2.E-07 
2.E-06 
9.E-08 
2.E-06 
9£-06 
1.E-05 
9.E-06 
4.E-06 
7.E-06 
3.E-06 

1.E-05 
1.E-04 
8.E-05 
1.E-04 
1.E-04 
8.E-06 
1.E-05 
2.E-04 
8.E-07 
4.E-07 
3.E-04 
1.E-07 
2.E-07 
8.E-05 
2.E-07 
4.E-07 
1.E-08 
iE-04 
4.E-06 
3.E-05 
1.E-05 
1.E-05 
2.E-07 
1.E-08 
2.E-07 
2.E-07 
3.E-07 
1.E-07 
7.E-0e 
1.E-07 
3.E-05 
2.E-07 

2.E-oe 

9.E-0e 
2.E-06 
9.E-06 
1.E-05 

- 

St/ St/ 

Sb-115 „       _      ,...., ..,„. 

St/ St/ 

Sb-116m _ .:,.,.,. 

St/ St/ 

Sb.11B 

St/St/ 

Sb.117 , „, 

St/St/ 

St>-1iain ,„. ;, ; 

Sl/St/ 

Sh-llfl ,     ,. , 

St/St/ 

St>-120(16nw) ; „„ „ 

Sb-120(6d)- . „     

Sb-122 

St/St/ 
St/St/ 
St/ St/ 

Sb-124m „ „     .„ 

sh.134 .,„,;, ; 

St/St/ 
St/ St/ 

Sb-i2S ,.., ,..:. ;,   ,, 

St/ St/ 

Sb-126m „ .„.„.^           „„.„           

Sb-126 _ 

St/St/ 
St/St/ 

Sb-127 • .„. 

St/St/ 

St>-128<9h) „..„ ,„. 

St/St/ 

Sb-128(10rrtn) .^ 

St/St/ 

Sb-129 _.... ,.,„ ...„. 

St/St/ 

Sb-130 : „.... 

Sl/St/ 

sjviai „„. ,.,, 

T/T/ 

Ta-116 

St/St/ 

Te-121m .; .if. 

BS/St/ 

Ta-121 .. , 

•n».123m 

Te-123 ; „ 

St/St/ 
BS/St/ 
BS/BS/ 

Te-125in . _„ _... 

BS/St/ 

Ta-127m .     

BS/St/ 

Ta-127 

St/St/ 

Te.128m , 

St/St/ 

T#-129..: 

St/St/ 

Ta-131m „... ; , 

T/T/ 

Ta-131_ _ ,.., 

T/T/ 

Te-132 _ ;... 

T/T/ 

Ta-133m ,  ,,., , 

T/T/ 

Te-133 _ , , 

T/T/ 

Te-134 „ 

T/T/ 

H20m •     ■      __   

81/    / 

H20 „ 

T/    / 

H21 ,., „ 

T/    / 

1-123 „.   ..._ 

Jit 

Ra(£onuclida 

<nnaMd  «— wng  atenoon  .:iaar 

Stocnartcor 

0 

W 

Y 

organ 

(Bq/m«) 

(Bq/»n») 

(Bq/m*) 

(0/W/Y) 

Sn-128 „ ..„.„„„ 

4.E+05 
4.E+06 
1.E+06 
4.E+06 
3.E+06 
3.E+05 
7.E+05 
7.E+06 
3.E+04 
4.E+04 
1.E+07 
1.E+04 
4.E+04 

3.E+oe 

6.E+0S 
5.E+06 

2.E+oe 

5.E+06 
4.E+06 
3.E+05 
4.E+05 
8.E+06 
2.E+04 
2.E+04 
9.E+06 
4.E+03 
8.E+03 

3.E+oe 

8.E+03 

— 

St/St/ 

Sb-115 - „■ „ 

St/St/ 

st>-ii6m „  ;: 

St/St/ 

Sl>-116 

St/St/ 

Sb-117 

St/St/ 

Sb-118«n 

St/Sl/ 

St>-1 19 _ ...... 

St/St/ 

St>-120  (16  inin) _ ...  . 

St/St/ 

St)-120(6d) 

St)-122 

....... ..„. ,. ;..„.. 

St/St/ 
St/St/ 

Stj-124m „ 

St/St/ 

Sb-124 

St/St/ 

Sb-125 

Sb-126m 

^ „ . ,„„:..„. 

St/St/ 
St/St/ 

St>-128 

2.E+04 

St/St/ 
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Sb-127 

86-126(911). 


St>-128(10Min).. 

Sb-129 

S6-130 

S6-131 

T»-1ie 

T»-121in 

T»-121 

j»-nam 

T»-ia 

T*-I29n 

T»-127m 

T«-127 

T»-129m 

T«-129 


T»-131m., 
T»-131 .... 
T»-132._ 
T«-133m. 
T«-133__ 
T»-134._ 
»-120m..... 

1-120 

H21 

1-123 


RadkmucM* 


mnaMO  wr—mng  retention  Class 


(Bq/m») 


3.E+04 
6.E+04 
6.E+06 
1^+05 
1£+06 
4£+0S 
3.E+05 
3.E+03 
7.E+04 
3.E+03 
3.E+03 
7.E+03 
4.E+03 
4.E+05 
1.E+04 
IE +08 
6.E+03 
8.E+04 
4.E+03 
8.E+04 
4.E+05 
4.E+05 
3.E+0S 
1.E+05 
3.E+05 
1.E+0S 


W 


(Bq/m») 


1£+04 
5.E+04 
7£+06 
1£+06 
1£+06 
4^+06 
5.E+05 
8.E+03 
5.E  +  04 
8£+03 
7.E+03 
IE +04 
4.E+03 
3.E+05 
4.E+03 
1.E+06 
6.E+03 
8.E+04 
3.E+03 
6.E+04 
4.E+05 
4.E+05 


(8q/m») 


Stochastic  or 
organ  ' 


(D  /  W  /  Y) 


St/St/ 

St/St/ 

St/81/ 

SI/91/ 

SH/SU 

T/T/ 

St/St/ 

BS/St/ 

St/St/ 

BS/St/ 

BS/BS/ 

BS/St/ 

BSrsu 

St/St/ 
St/St/ 
St/St/ 
T/T/ 
T/T/ 
T/T/ 
1  n  I 
T/T/ 

T  n  I 

St/  / 

T/  / 

T/  / 

T/  / 


991 


JMI 


. . 1 

Stochastic  or 

0        ' 

W 

Y 

RadtonucM* 

{pCimiii 

(jiO/niL) 

0»a/niL) 

(D/W/V) 

i-M}A 

3.E-08 

3.E-oe 

1.E-08 
5.E-05 
4.E-09 
3.E-07 

2.E-oe 

4.E-08 
3.E-06 
1.E-07 
2^-05 
7^-07 
6£-05 
4.E-05 
1.E-0S 
8.E-05 
IE -06 
i£-0« 
6.E-06 
4£-08 
8.E-06 
5.E-07 
3.E-07 

7.E-oe 

2.E-05 
6.E-06 
7.E-07 
6.E-04 
3.E-08 
4.E-08 
aE-07 
S.E-06 
1.E-05 
8.E-07 
3.E-05 
6.E-05 
5.E-06 
4.E-06 
4.E-05 

3.E-oe 

2.E-09 

7.E-05 
S.E-06 
4.E-05 
1.E-07 
6.E-09 

^ 

T/    / 

|_i?5          

T/    / 

i-y^        

T/    / 

u\^         ,,  „                       ,              „„ 

St/    / 

U1?«                ,,-„,,, 

11    1 

i-i-ift             , , , 

T/    / 

1.131                                                             ,.    ,                ,,,,                                                                  

T/    / 

l-13?m     ._.__ _ 

T/    / 

(-1^        

T/    / 

^1;|3          ,    ,              „ 

T/    / 

U134       

E/    / 

U1!J5         ,    ,     .    .                                              

T/    / 

^^^9^^                                                            

SI/    / 

r-»-i?7      „  „          

St/    / 

rf.179            ,„ ,„ , 

SI/    / 

0t.i;w        

91/    / 

r».ifli                , ,     ,            

St/    / 

Tf-IV      .      -       „ 

81/    / 

C«-i34in _ 

91/    / 

C».i,'U    

St/    / 

C»-135m _ 

r^-ir^                , 

St/    / 
St/    / 

r.^-ia* 

St/    / 

r!»-i;i7                                

St/    / 

n>.im              .                       

St/    / 

R*.19«  - „ ^ 

St/    / 

f»a-19«                                                                                                                  

St/    / 

Ba-I31m. ._ - » 

IU-1S1          „ 

St/    / 
St/    / 

R»-i*V« ,      .           -                       

St/    / 

B».133 ^..., ,., ,          , 

St/    / 

fu-iasm                        .,     ,   , 

St/    / 

FU.1^              

31/    / 

R]t-i4n ,   , 

St/    / 

R^IAI 

SI/    / 

(Vi-id?                                                                                                                       

St/    / 

I#-131                                                          

St/St/ 

lt-1^         ,,..    ",  ,                      

St/St/ 

^«.13$               .,         , ,    ,, -■ 

St/St/ 

1»-13' 

L/E/ 

ta-1^                                       , 

St/Sl/ 
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innaMO  wr— lung  retention  class 


(Bq/m») 


.E+04 
.E+04 
£+06 
£+0& 
£+M 
.E+06 
.E+05 
.E+03 
.E+04 
.E+03 
.E+03 
.E+03 
.E+03 
.E+05 
.E+04 
E+06 
.E+03 
i.E+04 
.E+03 
i.E+04 
.E+05 
i.E+OS 
l.E+05 
.E+05 
l.E+05 
E+OS 


W 


(Bq/m») 


I.E+04 
S£+04 
7.E+06 
1.E+0S 
1.E+06 
4.E+06 
5.E+05 
6.E+03 
5.E  +  04 
&E+03 
7.E+03 
I.E+04 
4.E+03 
3.E+05 
4.E+03 
1.E+06 
8.E+03 
BE +04 
3.E+03 
BE +04 
4.E+0S 
4.E  +  05 


(8q/m«) 


Stochastic  or 
organ  ■ 


(O  /  W  /  V) 


a/si/ 

Sl/St/ 

St/ St/ 

St/SI/ 

Sl/Sl/ 

T/T/ 

St/St/ 

BS/St/ 

St/St/ 

BS/St/ 

BS/BS/ 

BS/St/ 

BS/St/ 

St/St/ 

St/St/ 

St/St/ 

T/T/ 

T/T/ 

T/T/ 

T/T/ 

T/T/ 

T/T/ 

St/    / 

T/    / 

T/    / 

T/    / 


<^Oi/mL) 


I.E-08 
IE -06 

i.E-oe 

5.E-05 
l.E-09 
J.E-07 

!.E-oe 

IE -06 
».E-08 
l£-07 
LE-05 
r^-07 
LE-OS 
l£-05 
I.E-05 
I.E-05 
IE -06 
2.E-06 
S.E-0S 

i£-oe 

J.E-06 
5.E-07 
J.E-07 
rE-08 
Z.E-05 
B.E-06 
7.E-07 
BE -04 
J.E-06 
4.E-08 
3.E-07 
5.E-06 
I.E-05 
B.E-07 
3.E-05 
BE -05 
5.E-05 
4.E-06 
4.E-05 

3.E-oe 

2.E-00 


(ftO/mL) 


OiO/mt) 


7.E-05 
5.E-06 
4.E-05 
IE -07 
6£-09 


StodwaHcor 


(D/W/V) 


T/  / 

T/  / 

T/  / 

St/  / 

T/  / 


T/ 
T/ 
T/ 
T/ 
T/ 


E/    / 
T/    / 


St/ 

SI/ 

SI/ 

SI/ 

St/ 

91/ 

St/ 

SI/ 

St/ 

St/ 

St/ 

St/ 

St/ 

St/ 

St/ 

St/ 

St/ 

SI/ 

SI/ 

St/ 

SI/ 

St/ 

31/ 

St/ 

St/St/ 

St/St/ 

St/St/ 

L/E/ 

St/SI/ 
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RadkjnucHde 


1-124.. 
I-12S.. 


1-126 

1-128 

1-129 

1-130 

1-131 „. 

H32ni 

t-132 

H33 


H34 _... 

1-135 _ 

C»-125 _ 

Cs-127 

Ca-129 

Cs-130 

Cs-131 

Cs-132 

C»-1 34m ...... 

Cs-134 

C»-135ni. 

C»-135 


mhaM  air— lung  retention  dass 


(Bq/m») 


Cs-136 

C8-137 

Cs-138 

Ba-126 

Ba-128 

Ba-131m.. 

Ba-131 

Ba-133m.. 
Ba-133 


Ba-135m.„ 

Ba-139 

Ba-140 

Ba-141 

Ba-142 

La-131 

La-132 

La-135 

La-137...... 

La-138 


Radionuclide 


La-140 

La-141 

La-142 

La-143 

Ce-134..... 

Ce-135 

Ce-137m.. 

Ce-137 

Ce-139 

Ce-141 .... 
Ce-143.... 
Ce-144.... 

Pr-136 

PT-137 

Pr-138m.. 
Pr-139..... 
Pr-142m.. 

Pr-142 

Pr-143 

Pr-144 

Pr-145 

Pr-147 

Nd-136..., 


Nd-138 

Nd-139m.. 

rM-139 

Nd-141 

Nd-147 

Nd-140 


1.E+03 

1.E+03 

5.E+02 

^E+06 

1.E+02 

I.E+04 

7.E+02 

l.E+05 

l.E+05 

4.E+03 

7.E+05 

2.E+04 

2.E+06 

2.E+06 

5.E+05 

3.E+06 

5.E+05 

6.E+04 

2.E+06 

2.E+03 

3.E+06 

2.E+04 

I.E+04 

2.E+03 

9.E+05 

2.E+05 

3.E+04 

2.E+07 

l.E+05 

l.E+05 

I.E+04 

2.E+05 

5.E+05 

2.E+04 

1.E+06 

2.E+06 

2.E+06 

2.E+05 

2.E+06 

1.E+03 

5.E+01 


W 


(Bq/m») 


Stochastic  or 


(Bq/m*) 


(D  /  W  /  Y) 


T/ 

T/ 

T/ 

St/ 

T/ 

T/ 

T/ 

T/    / 

T/    / 

T/ 

SU 

11 

St/ 

St/ 

81/ 


St/    / 


3.E+0e 
2.E+05 
2.E+06 
4.E+03 
2.E+02 


St/ 

St/ 

St/ 

81/ 

81/ 

St/ 

St/ 

St/ 

81/ 

W 

81/ 

SI/ 

81/ 

81/ 

81/ 

81/ 

81/    / 


81/  / 
81/  / 
81/  / 
St/St/ 
St/SI/ 
St/St/ 
L/E/ 
St/St/ 


Inhalad  «r-lung  ratantion  dasa 


OtO/fflU 


6.E-07 
<.E-06 
9.E-06 
4.E-05 


W 


Oia/mL) 


5.E-07 

— 

5.E-06 

— 

I.E-05 

— 

4.E-05 

— 

3£-07 

3£-07 

2.E-06 

2.E-06 

2.E-06 

2.E-06 

6.E-05 

5.E-05 

3.E-07 

3.E-07 

3.E-07 

2.E-07 

B.E-07 

7.E-07 

I.E-08 

8.E-09 

1.E-04 

9.E-05 

6.E-05 

6.E-05 

2.E-05 

2.E-05 

5.E-05 

5.E-05 

7.E-05 

8.E-05 

B.E-07 

BE -07 

3.E-07 

3.E-07 

5.E-05 

5.E-05 

4.E-06 

3.E-08 

B.E-05 

BE -05 

aE-05 

2.E-05 

3.E-06 

2.E-06 

7.E-06 

6.E-oe 

1.E-04 

1.E-04 

3.E-04 

3.E-04 

4.E-07 

3.E-07 

I.E-05 

1.E-06 

OtO/mL) 


Stochastic  or 


(0  /  W/  Y) 


Sl/St/ 

St/St/ 

St/St/ 

Sl/St/ 
/Sl/St/ 
/St/St/ 
/St/St/ 
/SI/SI/ 
/St/SI/ 
/St/St/ 
/St/St/ 
/St/SI/ 
/St/St/ 
/St/St/ 
/SI/SI/ 
/Sl/St/ 
/St/St/ 
/Sl/St/ 
/St/St/ 
/St/St/ 
/St/SI/ 
/St/SI/ 
/St/St/ 
/Sl/St/ 
/St/St/ 
/St/St/ 
/St/St/ 
/St/St/ 
/Sl/St/ 


643tt 


Nd-151 

Pm-141 

Pm-143 

Pm-144 

Pm-145 

Pm-14«. 

Pm-147  „-... 
Pm-148m.. 
Pm-148  — 
Pm-149.._ 
Pm-150.-. 
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Inhaled  air— king  rMenlion  dan 


(^adnnuciKM 


(|iQ/mL) 


X" 


Oia/mL) 


8£-05 
8.E-0S 
2.E-07 

5.E-oe 
7.E-oe 
2.E-oe 
6.E-oe 

t.E-07 
2£-07 
8£-07 
8£-06 


OtG/mL) 


BE -05 
7.E-05 
3.E-07 
5.E-08 
BE -08 
2.E-08 
6.E-08 
1.E-07 
iE-07 
BE -07 
7.E-06 


Stochastic  or 
organ  ' 


(D  /  W  /  Y) 


/St/Sl/ 
/St/St/ 
/Sl/St/ 
/St/St/ 
/St/St/ 
/St/St/ 
/St/St/ 
/St/ St/ 
/St/St/ 
/St/St/ 
/St/St/ 


Radwndide 


La-140 
La-<4i 

La-142 

La-143. 
C*-i34. 

C»-I37in . 
Ca-137__ 
Ca-139  — 
Ca-141  __. 
C*-I43  „ 
Ca-144  .... 
Pr-136  ..._. 

Pr-137 

Pr-I38m- 
Pr-139  .._ 
Pr-t42i»«  _ 
Pr-142  .... 
Pr-143  .„_ 

Pf-144 

Pr-145  .„_ 
Pr-147  _ 
N<J-138  .... 
Nd-«3e.._ 

m-^3tm- 

N<J-13»_.. 
1*1-141  ..„ 
N|J-147_._ 
N<>-149.__ 
Nd-151  .... 
Pm-141  „ 
Pm-143  .. 
Pm-144  .. 
Pm-145  _. 
Pm-148  .. 
Pm-147  „ 
Pnv-14pw  , 
Pm-148 
Pm-148 
Pm-158 


Inhaled  air— lung  retention  dass 


(Bqrrn*) 


^E.^04 
1.E.f0S 
4£+0S 
2J-t-06 


W 


(Bqfm*) 


(Bq/m») 


;    Stochaallcar 
— I        organ< 

^i    (D  /  W  /  V) 


2.E^^04 

— 

ZE+05 

— 

5£+06 

— 

i^-t^oe 

— 

1.E+04 

1.E+04 

8£+04 

5.E+04 

7£+04 

6.E+04 

2£'l-06 

2.E+06 

1f+04 

1.E+04 

t^+04 

9.E+03 

3.E+04 

2.E+04 

4.E+02 

2.E+02 

4.E-«^06 

*£+(» 

2.E+06 

2£-*-M 

8£-t-05 

7.E-f05 

2£.t-06 

iE+08 

3.E+06 

2£-t-06 

3.E+04 

3£+04 

1£-t-04 

1£+04 

2.E+06 

2.E+06 

^£■^06 

1.E  +  05 

3.E.t-06 

3.E+06 

•.E+06 

8.E-t-05 

iJe+06 

i£*W 

3.E+05 

2.E  +  05 

5£  +  06 

4.E+06 

1.E+B7 

9.E+06 

2.E+04 

1.E+04 

4.E  +  05 

4.E+e5 

3.EH-06 

3.E-t-06 

3£.t-06 

3£+06 

8£-t-03 

l.E-^04 

2£+03 

ZE+03 

3£^03 

3£  +  03 

8.E+02 

7.E+02 

2£+03 

2£  +  03 

&JE+03 

5.E+03 

8.E+03 

8£+03 

3.E.f04 

8.E-t-04 

3.E40& 

3£-^05 

St/Sl/ 

St/St/ 

St/St/ 

St/St/ 
/St/ St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/Sl 
/St/St 
/St/St 
/St/ St 
/St/St 
/St/St 
/St/St 
/St/ St 
/St/St 
/St/ St 
/St/St 
/St/St 
/St/ St 
/St/St 
/St/Sl 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 

/St/St 

/St/St 

/St/St 

/BS/9t 

/St/St 

/BS/S( 

/St/St 

/St/ St 

/St/St 

/St/St 


JMI 


RadionucMe 

Inhaled  air-lur«  ralanKon  olaaa 

Stochastic  er 
organ' 

0 

w 

Y 

IfiOrnA) 

OiO/iWL) 

(MO/mL) 

(p/fufy) 

Pm-151 

V 

— 

2.E-06 
4.E-05 
7J-05 
1.E-06 
2.E-07 
1.E-11 
2.E-11 

4£-oe 

1.E-08 
9.E-05 

1.E-06 

/St/St/ 

Sm-I4*m 

/St/ 

Sm-*41 

/St/ 

SfTKl47 

/St/ 

<;m.1<$                                                                              ,  _ 

/St/ 

Sfn.1J«           

/BS/ 

Sm.14T                 „  ,       ,                                               

/BS/ 

<;m-1^1                                                                           ..,,   

/BS/ 

Sm-1$3        _     .        _.- 

/St/ 

Rm-ISfi                                           ,       ,      

/St/ 
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Inhaled  air— lung  retenton  dass 

Stochastic  or 
organ> 

I 

Y 

0 

w 

biQ/mL) 

OiQ/mL) 

OtO/mL) 

(D/ W  /  Y) 

8£-05 

BE -05 

/St/St/ 

8.E-05 

7.E-05 

/St/St/ 

2.E-07 

3.E-07 

/St/St/ 

5.E-oe 

5.E-08 

/St/St/ 

7.E-oe 

BE -08 

/St/St/ 

2.E-oe 

2.E-08 

/St/St/ 

6.E-oe 

BE -OB 

/St/St/ 

t^-07 

1.E-07 

/St/St/ 

2£-07 

iE-07 

/Sl/St/ 

»£-m 

B.E-07 

/St/St/ 

8£-06 

7£-06 

/St/St/ 

Inhaled  air— kMg  retention  dass 


(Bqrm«) 


LE-^04 

E+OS 
i£+05 
LE+06 


W 


(Bqftn*) 


2.E  +  04 

ZE  +  OS 

5.E+05 

1.E+06 

1£+04 

8£+04 

7£+04 

2£+06 

1£+04 

1^+04 

3.E+04 

4.E+02 

4.E+06 

2.E  +  06 

B£+05 

2£+06 

3£+06 

3£+04 

1£+04 

iE+06 

1£+06 

3.E+06 

9.E+06 

1£+06 

3.E+05 

5£  +  06 

1£+B7 

2.E+04 

4.E+05 

3.E+06 

3^+06 

9^+03 

2^+03 

3£+03 

8£+02 

2£+03 

5£+03 

8^+03 

3^+04 

3£+06 


__!- 


(»Q/m») 


Stochasteor 
organ' 

(O  /  W  /  Y) 


IE +04 
5.E+04 
6.E+04 
2.E+06 
1.E+04 
9.E+03 
2.E+04 
2.E+02 
4£+06 
2.E+06 
7.E+05 
ZJE+06 
2.E+06 
3£+04 
1£+04 
2.E+06 
IE +05 
3.E+06 
BE +05 
8£+04 
2.E+05 
4.E+06 
9.E+06 
1.E+04 
4.E+e5 

3.E+06 
3£+06 
t£+04 
^E+03 
3£+03 
7^+02 
2£+03 
5£+03 
8£+03 
e.E+04 
3£+05 


St/St/ 

St/St/ 

St/St/ 

St/St/ 
/St/St 
/Si/St 
/Sl/St 
/SI/SI 
/St/St 

/si/a 

/SI/SI 
/St/SI 
/St/Sl 
/St/St 
/St/St 
/St/SI 
/Sl/St 
/St/SI 
/SI/SI 
/SI/SI 
/St/St 
/St/St 
/St/St 
/Sl/St 
/St/St 
/St/SI 
/SI/SI 
/St/St 
/St/St 

/St/St 

/St/St 

/St/St 

/BS/9( 

/St/St 

/BS/S( 

/St/St 

/St/SI 

/St/S( 

/St/St 


Inhtfad 

_ 

air— hir^  manlion  oiau 

Stochastic  er 
oroan ' 

D 

W 

Y 

(|ia/mL) 

OxO/iTiL) 

Oia/mL) 

(P/Wfy) 

2.E-06 

1.E-06 

/St/St/ 

^ 

4.E-05 

— 

/St/ 

^^ 

7£-05 

— 

/SI/ 

^ 

1.E-05 

— 

/St/ 



2^-07 



/St/ 



1.E-11 

_ 

/BS/ 

_ 

2.E-11 

— 

/BS/ 

^_ 

4£-08 



/BS/ 

^ 

1^-08 

_ 

/St/ 



9£-0S 

— 

/SI/ 
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Inhaled  av—turtg  retention  dais 

Stochastic  or 

RadionucHde 

D 

W 

Y 

organ  ' 

Qia/mL) 

(HO/mU 

(Md/mU 

(0/W/ Y> 

Sm-1S6 - „„.  .    .,               

7.E-05 

«.E-oe 

2.E-08 
3.E-12 
9.E-07 
2.E-07 
4.E-12 
8£-08 
3.E-0e 

4.E-0e 
B.E-07 
5.E-07 
7.E-07 
2.E-07 
1£-08 
3.E-06 
B.E-09 
3.E-08 
IE -08 
8.E-09 
4.E-08 
2.E-07 
2.E-08 
2.E-06 
7£-05 
1.E-07 
2.E-06 
1.E-11 
1£-08 
5.E-07 
2.E-11 
2£-07 
2.E-08 
1.E-0S 
3£-07 
9£-08 
4£-08 
3£-08 
2.E-08 

1   1   1   1   1   1  1   1  1  M   1  1  1   1   1   1   1   M   1  1   1   1   1  1   1   1  1   1 

/SI/ 

EiJ-145 ,., 

/9U 

Eu-148 , 

/St' 

&J-147 „ .,.   •          

/«/ 

Eu-148 

/SI/ 

F"-1*«»           .,..„ 

/SI/ 

Eu-1S0  12h) „ , 

/SI/ 

Fu-1finpUyr)                                                                                       ,         .„.^,         , 

/SI/ 

Eii-1S2fn _ ,„,  ,                     

/SI/ 

Fll.1«»                                     ,                                      n                       ,    ■    ■ -, 

/St/ 

Eu-154 ,      , „.,.,. 

/SI/ 

Fii-1«            ,,,        ..             ,„, 

/BS/ 

P^f-i'i^       

/SI/ 

F,HlS' ,. - , -, '* 

/SI/ 

F.MM 

/SI/ 

rvi.i4«i      

9USU 

(Vl-14(i , 

St/St/ 

Gd-147 

n^u^M       

Sl/St/ 
BS/BS/ 

Gd-149 

Gd-151 ..     _« ~     „     ~ _. 

SI/SI/ 
BS/St/ 

Gd-IS? ,, 

BS/BS/ 

Gd-153 - _ _ -.„. 

Gd-ISB ..,„. .. 

BS/SI/ 
St/SI/ 

Tb-147 _ « _ 

Tb-IM 

/SI/ 
/St/ 

Tb-ISO , 

/St/ 

Tb-151 

/SI/ 

Th.l«tJ    

/St/ 

Tb.154 

/St/ 

InhaMd  a«— lung  ralsnaon  daw 

Stooheaticor 

0 

W 

< 

Radtonudida 

(Ba/m») 

(B<»/m^ 

<8q/m^ 

<D/  W  /  Y) 

Pm-isi  _ 

2.E*08 
2.E-03 
BE +04 
1.E+01 
3.E*04 
8.E+03 
2.E+01 
2.E+03 
1.E+06 

&E+04 
2£+08 
XE+OB 
4£+0S 
8£+03 
8£+01 
&E+01 
2.E+03 
4£+04 
3£+08 
1.E+06 
3.E+04 
2.E+04 
3.E+04 
6£+03 
5.E+04 
l£+06 
3.E+02 
1£+0S 
4.E+02 
3E+02 
IE +03 
7.E+03 
7.E+04 
9.E+05 

3.E+oe 

4.E+03 
5.E  +  04 
5.E-01 
4.E+04 
2.E+04 
BE -01 
9.E+03 
9.E+04 
S.E+0S 
IE +04 
3.E+05 
1.E+05 
IE +05 

s 

!1(  1  1  1  1  1  M  1  1  1  1  1  1  1  M  M  1  M  1  M  M  M  M  1  1  1  1  1  M  1 

/St/St/ 

Sm-I41m , ,. 

/St/ 

Sm-141   ,,,,.„„ ,        . 

/St/ 

Sm-142  .,._.    ,^ „ ,„.„...,    ..„,. ,  , 

/SI/ 

Sft»-145 _.           ..        „.     ._ 

Sm-146 , „ 

'St/ 

/BS/ 

Sm-147        .   .  . 

/BS/ 

Sm-151 ,.„. ,.. .„,. ,    „ ,. 

/BS/ 

Sm-lff-l  •      .    

'81/ 

Sm-155 

/SI/ 

Sm-156 

F^»-14«J        ., 

/St/ 
/SI/ 

Fij-148  

/St/ 

Fii-1*7  

/St/ 

Eu-148 

St/ 

Fu-14fl , 

/St/ 

Eu-ISO  12  h) 

/SI/ 

Ei>-150  (34  yr) ....                .      

Eu-1S2m 

'SI/ 
St/ 

Eu-152 -_ ,„. 

/St/ 

Fu-154          ...          ,,,       ,,. ,„„ ,  , 

/SI/ 

Fii-IM ,. ,    ,     , 

/BS/ 

Eu-ISB _ ,, ,,   , 

/St/ 

Eu-157 _ i , ,. 

/St/ 

El>-158 ;....             

Gd-14S 

/St/ 
St/ St/ 

Qd-146 .„  „                                 _                                            _. 

St/SI/ 

Gd.147 „ : 

St/SI/ 

Gd-14a _ „„ .„ „.., 

BS/BS/ 

fi4«-149 ,          

St/St/ 

Gd-151 _ 

Gd-152 .. .                        _             _.      _ 

8S/St/ 
BS/BS/ 

Gd-153 _ 

Rd-iW      

BS/SI/ 
Sl/St/ 

1V147              

/SI/ 

Tfr-149 _ _ _ _ 

Th-isn 

/SI/ 
/SI/ 

Tb-ISI  ,.   .    ..,, 

/SI/ 

Tb-153 „.. „._ 

/SI/ 
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Radionudide 


■n)-154 


Inhaled  air— lung  retention  dass 


(Bq/m») 


W 


(Bq/tn») 


7.E+04 


(Bq/m») 


Stochastic  or 
organ  ' 


(D/W/Y) 


/St/ 


RadkXMcUe 


Tb-ISS 

Tb-1S6ni(24h).. 
Tb-156m(5h).... 

Tb-156 __ 

Tb-157 

Tb-158 

Tb-160 

1V161 

C)y-155 

Dy-157 

Dy-159 

Dy-165 

tV-166 

Ho-155 

Ho-157 

Ho-159 

Ho-161 

Ho-162m 

Ho-162 

Ho-164m 

Ho-164 

Ho-166m 

Ho-166 

Ho-167 

Er-161 

Er-165 

Er-169 

Er-171 

Er-172 

Tm-162 

Tm-166 

Tm-167 

Tm-170 

Tm-171 

Tm-172 

Tm-173 _... 

Tm-175 

Yl)-162 

Yt>-166 


Inhaled  air— lung  retention  dass 


OiQ/mU 


W 


OiQ/mL) 


3.E-06 
3.E-06 
1.E-05 
6.E-07 
1.E-07 
8.E-09 
1.E-07 
7.E-07 
1.E-0S 
3.E-06 
1.E-08 
2.E-0S 
3.E-07 
7.E-05 
6.E-04 
4.E-04 
iE-04 
1.E-04 
1.E-03 
1.E-04 
3.E-04 
3.E-09 
7.E-07 
2.E-05 
3.E-05 
8.E-05 
VE-06 
4.E-06 
6.E-07 
1.E-04 
6.E-06 
e.E-07 
9.E-08 
1.E-07 
5.E-07 
5.E-06 
1.E-04 
1.E-04 
e.E-07 


OiO/mL) 


Stochastic  or 


(D/W/Y) 


1.E-04 
8.E-07 


/St/ 

/St/ 

/St/ 

/St/ 

/BS/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/St/ 

/8S/ 

/St/ 

/St/ 

/St/ 

/St/St 

/St/St 


JMI 


Inhaled  air— lung  retention  dass 

Stochastic  or 
organ' 

0 

W 

Y 

Radionuclide 

(Bq/m») 

(B<»/m» 

(Bq/m* 

(D/W/Y) 

Tb-iSS 

Tb-156m  (24  W                         ™..._™.~ _.._ - — . ........~ 

— 

1.E+05 
1.E+05 
4.E+0S 
2.E+04 
5.E+03 
3.E+02 
4.E+03 
2.E+04 
4.E+05 
1.E+06 
4.E+04 
7.E+05 
I.E+Cfel 
2.E+06 
2.E+07 
2.E+07 
7.E+06 
4.E+06 
4.E+07 
5E+06 
1.E+07 

—    ' 

/St/ 
/St/ 

Tb-156m(5h) 

Tb-156      _ _ 

/SI/ 
/St/ 

Tb-157 

/Bs/ 

Tb-158 „ ........ 

Tb-160        ..    „.  .___....„            .           „„    _.„ — 

/St/ 
/St/ 

Tb-161     „ 

/St/ 

Dy-155 

/St/ 

[^-157                 ™..„                            „ 

/St/ 

Dy-1 59   „    _. _. „ 

/St/ 

ny-165                               „                          „„ ......... _„ 

/SI/ 

Dy-ie6 

1  to-1 55 

/SI/ 
/St/ 

1  to-1 57 ;...„ 

m)-159 

/St/ 
/SI/ 

1 10-161  . ™ „_._.„™_... — 

/St/ 

Ho-162m . .„.     _..__......„..™~.     

/St/ 

1 10-162 -.... 

/SI/ 

liO-164(n — 

/SI/ 

Ho-164 

/St/ 
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Inhaled  air— lung  retention  dass 

Stoctwsticor 

W 

Y 

0 

lq/m«) 

(Bq/m») 

(Bq/m») 

(D/W/Y) 

7.E+04 

— 

/St/ 

Inhaled  air— lung  retention  dass 


a/mu 


W 


OiQ/mL) 


3.E-06 
3.E-06 
1.E-05 
6.E-07 
1.E-07 
8.E-09 
1.E-07 
7.E-07 
1.E-05 
3.E-06 
1.E-06 
aE-05 
3.E-07 
7.E-05 
6.E-04 
4.E-04 
2.E-04 
1.E-04 
1.E-03 
1.E-04 
3.E-04 
3.E-09 
7.E-07 
2.E-05 
3.E-05 
8.E-05 
t.E-06 
4.E-06 
6.E-07 
1.E-04 
6.E-06 
8.E-07 
9.E-08 
1.E-07 
5.E-07 
5.E-06 
1.E-04 
1.E-04 
BE -07 


OiQ/mt) 


Stochastic  or 
organ ' 


p/W/Y) 


1.E-04 
8.E-07 


/St/ 
/ft/ 

/a/ 

/St/ 
/BS/ 
/St/ 
/St/ 

/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 
/a/ 

/St/ 

/a/ 
/a/ 
/a/ 
/a/ 
/a/ 

/St/ 

/a/ 
/a/ 
/a/ 

/St/ 
/BS/ 

/a/ 
/a/ 

/St/ 

/st/a 
/a/a 


Inhaled  air— lung  retention  dass 

aochasticor 

W 

Y 

0 

Bq/m') 

(Bq/m» 

(Bq/m» 

(0  /  W  /  Y) 

1.E+05 

_ 

/a/ 

1.E+05 

— 

/a/ 

« 

4.E+05 

— 

/a/ 

2.E+04 

— . 

/a/ 

5.E+03 

— 

/Bs/ 

3.E+02 

— 

/St/ 

4.E+03 

— 

/a/ 

2.E+04 

— 

/St/ 

4.E+05 

— 

/a/ 

1.E-«-06 

— 

/St/ 

4.E+04 



/a/ 

7.E+05 

— 

/a/ 

1.E+(¥ 

— 

/a/ 

2.E+06 

— 

/a/ 

2.E+07 

— 

/St/ 

2.E+07 

— 

/St/ 

7.E+06 



/St/ 

4.E+06 

_ 

/a/ 

4.E+07 

— 

/a/ 

5E+06 

— 

/a/ 

1.E+07 

— 

/a/ 

Federal  Register  /  Vol.  56,  No.  236  /  Monday,  December  9.  1991  /  Proposed  Rules 


MS65 


RadionucHde 


Ho-166fH«- 

H<v-166 

Ho-167 

Er-161  .„ 
Er-165.-_ 
Er-169..... 
Er-171  .„ 
Er-172..._ 
Tm-162_ 
Tm-168» 
Tm-167  _ 
Tm-170... 
Tm-171  -. 
Tm-172  _. 
Tm-173™ 
Tf»v-175_. 
Yl>.162._ 
Yl>.168.... 


kihaM  air— ^ung  retantion  ctaas 


(Bq/m«) 


W 


(Bq/m> 


(Bq/m* 


l.E-»^02 
3.E-<-04 
9.E-t-05 
1.E-t-08 
3.E-^0e 
4.E-*-04 
2.E>-05 
ZE-«-04 
4£-*-08 
2£>0S 
3£-t-04 
3£-»^03 
Sf-t^OS 
2£-t-04 
2£+» 
4£-t-08 
5£-t^06 
3£-»-04 


Stochastic  or 
organ  > 

(0  /  W  /  Y) 


4£-«-08 
a£-f04 


/SI/ 

/a/ 

/SI/ 
/SI/ 

/a/ 
/a/ 

/SI/ 

/a/ 

/SI/ 
/SI/ 
/SI/ 

/a/ 

/BS/ 

/a/ 
/a/ 

/St/ 

/st/a 
/a/a 


Mtalad  air-luno  retsnion  olaM 

Stochastic  or 

0 

W 

Y 

organ 

Radionucfide 

Ota/mU 

Orfa/imj 

'       OiO/mU 

(D/W/V) 

V^_1^7 , „ 

zE-oe 

4.E-09 

5£-oe 

4£-07 
2.E-06 
6.E-10 
1.E-07 
9£-08 
7.E-08 
4.E-06 
3.E-10 
2.E-0S 
3£-06 

3£-04 
3£-07 
1£-08 
2£-06 
2£-06 
2£-06 
9£-07 
8£-07 
&E-07 
1.E-07 
1£-07 

s£-oe 
i.E-es 

^E-09 
S£-08 
9.E-07 
8£-05 
S.E-06 
8.E-06 
2£-06 

2.E-oe 

&£-08 
S£-07 
4.E-06 
2.E-O0 
3£-07 
1.E-06 
2.E-07 
6.E-06 
1.E-09 
2.E-06 
3£-08 
5.E-06 
8.E-4M 
4.E-06 
7.E-08 
5£-08 
8.E-40 
4£-06 
2.E-06 
3.E-06 

3£-04 
3£-07 
1£-06 
2£-06 

1£-0t 
2£-0i 

8£-07 
•£-07 
S£-07 
l£-07 
•£-06 
7£-00 
1£-0S 
3.E-09 
3.E-08 
9.E-07 
7£-0S 
S.E-06 
8.E-06 

4£-06 

7.E-08 
4.E-06 
8.E-06 
9.E-06 
7.E-08 
3£-06 
4£-07 
^E-06 

/a/ft 

Yb-169  _ 

Yb-i7S      

/a/a 
/ft/ft 

Vh_177 

/a/ft 

YK-ITB .,  .    , 

/St/ft 

I^*-199 

/ft/a 

111-170    , ,    ,  . 

/ft/ft 

Lu-171   

/ft/ft 

I^M7?      

/S(/ft 

1 14-173 .   .                   .,...,,                         ,               

/Bt/ft 

lif-nAm    .   .,,. 

/Bt/ft 

lai-174. _.. _. 

Lu-176m » 

/Bt/ft 
/St/ft 

Lu-176...   „ 

/a/ft 

Lu-177m _.. .._ 

Lu-177 _ -., _ 

Lu-178m...    

Lu-178    ..._ _. 

iii-i7a      , ,. .„ 

/a/ft 

/St/ft 

/st/ft 
/St/a 

/st/ft 

Hf-170 „ 

Hf-172 _.... _ 

Ht-173 _ _ ., 

KH-17«i 

81/81/ 
BI/BS/ 

a/a/| 
a/a/ 

Hl-177m ,,       

a/a/| 

Hf.lTam , .., ,..,,. 

a/Bs/. 

m-ITflm ., 

a/a/' 

Mf-mOm 

m-iBi 

Mf-1ft?ni      , ,  „  ,                          .,     .    . 

a/a/| 
a/ft/ 

ft/ft/ 1 

Hf-1R9                ,, „„ -,,,„■„,„  

Bt/BS/ 

Mf.1«3                         ,    „,                                                       „„     ,                                                      ,      ,                                      ,                         ,           ,n    „ 

a/a/ 

Ht-184 „ 

Ta-172 - - 

T(|_17^       „ ,,  ,  ,                 .,,  , 

a/a/ 
/a/a 
/ft/ft 

Ta-174 _ - 

Ta-175 _ 

TB-17ff 

/ft/ft 
/ft/ft 
/ft/ft 

Ta-177         .,„  ,„„  ,           ,  ,,,                ...,.,,. ,„                           , 

/ft/ft 

Ta-17B           ,    ^ „ 

/ft/a 

Ta-179       _.._..                   ,  <  ....1 

/a/a 

T«-180n>    .  ..                      ,  ■-,                       ,  ..  . 

/a/a 

Radk>n«icMe 

D 

W 

Y 

organ* 

(BQ/m«) 

(Bn/m*) 

(Bq/m«) 

<D/  W  /  Y) 

vt>.i$7       

- 

t£-f07 
t£-f04 

t£-f07 
t£4^ 

/a/a 

Yt»-ie9 „.  - 

/st/a 

64366  Federal  Register  /  Vol.  56.  No.  236  /Monday.  December  9.  1991  /  Proposed  Rules 


Radionuclide 


Yl>-175 

Yl)-177 

Yfr-178 __ 

Lu-169 __. 

Lu-170 

Lu-171 

Lu-172 

Lo-173 

U»-174m. 

Lu-174 

Lu-176m .. 

Lu-176 

Lu-177m 

|j>-177 

tu-178ni 

Lu-178 

Lu-179 

Hf-170 

Hf-172 

H1-173 

HI-175 

H(-177m 

Hf-178m 

Hf-t79m 

Hf-ISOm 

hM-181 

Hf-182m 

Hf-182 

Ht-ie3 

Hf-184 

Ta-172 

Ta-173 

T»-174 

Ta-175 

Ta-176 

T«-177...... 

T»-178 

Ta-179 

Ta-ieOm. 


Inhaiad  air— kmg  retention  class 


(Bq/m») 


9.E-t-04 
1.E+02 
2.E-t-05 
2.Ef04 
9.E+05 
2.E  +  01 
5.E+03 
3.E+05 
3.E-f-03 
1.E+06 
1.E+01 
7.E+05 
1.E+05 


W 


(Bq/m') 


5.E+04 
8.E+05 
6.E-t-05 
7.E+04 
3.E+04 
3.E+04 
2.E+04 
4.E+03 
4.E+03 
2.E+03 
4.E+05 
7.E+01 
2.E+03 
3.E+04 
3.E+06 
2.E+06 
3.E+05 
7.E+04 
6.E+02 
2.E+05 
2.E+04 
1.E-I-06 
8.E+01 
9.E+03 
4.E+05 
7.E+03 
2.E+06 
5.E+01 
BE +05 
1.E+05 
2.E+06 
3.E+05 
1.E+06 
3.E+05 
2.E-)-05 
3.E+05 
1.E+06 
B.E+04 
1.E+06 


(Bq/m») 


5.E-f04 
7.E+05 
6.E+05 
7.E+04 
3.E-K04 
3.E+04 
2.E+04 
4.E+03 
3.E+03 
2.E-t-03 
4.E+05 
1.E+02 
1.E+03 
3.E+04 
3.E+06 
2.E+06 
2.E+0S 


2.E+06 
3.E+05 
1.E+06 
2.E.«-05 
ZE+05 
3.E-t-05 

i.E+oe 

1.E+04 
9.E+05 


Stochastic  or 


(D  /  W  /  Y) 


/St/Sl 
/St/St 
/St/St 
/St/St 
/St/Sl 
/St/St 
/St/St 
/BS/St 
/BS/St 
/BS/St 
/St/St 
/BS/St 
/BS/St 
/St/St 
/St/St 
/St/Sl 
/St/St 
St/St/ 
BS/BS/ 
St/St/ 
BS/St/ 
St/St/ 
BS/BS/ 
BS/St/ 
St/St/ 
BS/St/ 
St/St/ 
BS/BS/ 
St/St/ 
St/St/ 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/Sl 
/St/St 


JMI 


Inhaiad  air— lung  retention  class 

Stochastic  or 

D 

W 

Y 

RadionucM* 

ipCML) 

OiCi/mL) 

(MO/mL) 

p  /  W  /  Y) 

Ta-1«0       .., ., 

^E-05 

4.E-05 

&E-06 

7.E-04 

1.E-05 

3.E-06 

4.E-06 

5.E-07 

1.E-04     . 

1.E-04 

4.E-06 

1.E-06 

5.E-06 

1.E-06 

2.E-06 

7.E-07 

I.E-oe 

3.E-04 
6.E-06 
1.E-06 
2.E-06 
2.E-04 
2.E-05 

2.E-oe 

2.E-07 
2.E-04 
1.E-07 
5.E-07 
2.E-06 
3.E-05 
1.E-04 

2.E-04 
1.E-04 
4.E-06 
9.E-07 
6.E-07 
2.E-07 
6.E-07 
6.E-e8 
7.E-07 
4.E-05 

e.E-os 

1.E-06 
iE-06 
2.E-04 
2.E-fl5 
2.E-06 

I.E-oe 

2.E-04 
6.E-0S 
4.E-07 
2.E-06 

3.E-es 

9.E-05 

2.E-04 
2.E-05 
2£-W 

/St/St 

Ta-182 .      _ 

/St/St 
/S»/St 

T^1(«3 ■    n 

/St/St 

T«|-184 ,, .„ 

/St/St 

T»-185 

Ta-186 _ .._                _.     .      »     

/St/Sl 
/St/Sl 

W-176 .     

St/    / 

W-177 „ 

W-178 .     ™    _      ... . 

W-179      ,   „  ,    .„ , ..., , , , ,.... 

St/    / 
SI/    / 
SI/    / 

W-181 - - — 

W-185                       -     ™    -. 

81/    / 

9U    1 

W-187 '. -             

a/  / 

W-188      ....„ _. » _.™ _™ ._ _..„.~...    

SI/    / 

Re-177 _ - 

Re-178 '. ™ .... 

St/St/ 
St/St/ 

Re-181 __„...„_„ ™ ...._ ™ ..... 

St/St/ 

Re- 182  (84  hi,  ..„ __.... ~ ~ ~ ............. 

St/St/ 

Re- 1 82  ( 1 2  h)    . . -. .. .-... 

St/Sl/ 

Re-184m          .„ ™. .............. 

St/St/ 

Re-184 

Re-186m ™___w 

R«-186              .             _.._         .~ ...T- ..~-    - 

St/St/ 

SW/St/ 

St/St/ 

R»-187    .      .     .. 

SW/St/ 

Re-188m M.M, M 

St/St/ 

Re-188 

Re-189 •. 

Os-180 .. 

09-^81                                          ,.,....  _   .         .   _   ..      „   

St/St/ 
St/St/ 
Sl/Sl/St 
St/St/St 

c>»-ie2 

St/St/St 
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Inhaled  air— hmg  retention  class 


W 


IBq/m  ») 


-t-04 
-t-02 
H-05 
+04 
+05 

+o^ 

•f03 
-1-05 
-1-03 
-1-06 
-t-01 
-(-05 
-t-05 


(Bq/m') 


5.E4-04 
8.E-(-05 
6.E-t-05 
7.E-h04 
3.E-H04 
3.E-»^04 
2.E-^04 
4.E-h03 
4.E-t^03 
2.E-t-03 
4.E-»-05 
7.E-I-01 
2.E-f03 
3.E-t-04 
3.E-t-06 
2.E-t-06 
3.E-f05 
7.E-t^04 
6.E-f02 
2.E-I-05 
2.E-I-04 
1.E-I-06 
8.E-t-01 
8.E-I-03 
4.E-t-05 
7.E-(-03 
2.E-t-06 
5.E-H01 
BE-t-OS 
1.E-h05 
2.E+06 
3.E-t-05 
1.E+06 
3.E-t-05 
2.E-I-05 
3.E-I-05 
1.E-I-06 
B.E-«-04 
1.E+06 


(Bq/m») 


5£-t-04 
7.E-(-05 
6.E-(^05 
7.E+04 
3.E-f04 
3.E-)-04 
2.E-t-04 
4.E-t^03 
3.E-t-03 
2.E-t-03 
4.E-e05 
I.E-t-02 
1.E-(-03 
3.E-»-04 
3.E-(-06 
2.E-t-06 
2.E-f05 


2.E-)-06 
3.E-f05 
IE -(-06 
2.E-(-06 
ZE-(-05 
3.E-^05 
1.E-f06 
1.E-(-04 
9.E-^05 


Stochastic  or 


(D  /  W  /  Y) 


/St/Sl 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/BS/St 
/BS/St 
/BS/St 
/St/ St 
/BS/St 
/BS/St 
/St/St 
/St/St 
/St/St 
/St/St 
St/St/ 
BS/BS/ 
SI/SI/ 
BS/St/ 
St/St/ 
BS/BS/ 
BS/St/ 
St/St/ 
BS/St/ 
St/St/ 
BS/BS/ 
Sl/St/ 
St/St/ 
/St/Sl 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/St 
/St/Sl 


Inhaled  air— lung  retention  class 

stochastic  or 

D 

w 

T 

(itOnA.) 

OiO/mL) 

OiO/mL) 

(0  /  W  /  Y) 

2.E-07 

i.E-oe 

/St/St 

2.E-04 

2.E-04 

/St/Sl 

1.E-07 

6.E-oe 

/St/St 

5.E-07 

4.E-07 

/St/Sl 

^E-06 

2.E-06 

/St/St 

3.E-05 

3.E-05 

/St/Sl 

1.E-04 

9.E-0S 

/St/St 

-05 



_ 

St/    / 

-05 

_ ' 



SI/    / 

-06 

» 



St/    / 

-04 

^ 

— 

SI/    / 

-05 





St/    / 

-06 

_ 

— 

St/    / 

-06 



— 

SI/    / 

-07 



— 

SI/    / 

-04     . 

2.E-04 

— 

St/Sl/ 

-04 

1.E-04 

— 

St/Sl/ 

-06 

4.E-06 

_ 

St/St/ 

-06 

9.E-07 

^ 

St/St/ 

-06 

6.E-07 

— 

St/St/ 

-06 

2.E-07 

— 

St/Sl/ 

-06 

6.E-07 

.«• 

St/St/ 

-07 

6.E-08 

— . 

SW/St/ 

-06 

7.E-07 

_ 

St/Sl/ 

:-04 

4.E-06 

•. 

sw/st/ 

:-05 

&E-05 

_ 

St/St/ 

:-06 

1.E-06 



St/St/ 

:-06 

ZE-06 

_ 

St/St/ 

:-04 

2.E-04 

ZE-04 

St/St/St 

:-05 

^E-05 

2.E-05 

St/St/St 

■-06 

£E-06 

a£-oe 

St/St/St 
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Inhaled  air— kjng  retention  daas 

Stochastc  or 

Radionuclide 

0 

W 

Y 

organ ' 

• 

OiOmU 

Oia/mL) 

Oia/mL) 

(0  /  W  /  Y) 

Os-185 

o»-i9i „Z „ .r....I.l.Z"lZI.IZZl!  7™!ZI!Z!! 

2.E-07 
1.E-04 
1.E-05 
9.E-07 
2.E-06 

2.E-oe 

6.E-05 
1.E-05 
5.E-06 

2.E-07 
9.E-04 

9.E-06            V 
7.E-07             \ 
1.E-06               ^ 
2.E-06 
6.E-05 
1.E-05 
5.E-06 

2.E-07 
7.E-05 
7.E-06    . 
6.E-07  p. 

5.E-05 
1.E-05 
4.E-06 

St/St/St 
St/St/St 
St/St/St 
St/St/ St 

Os-193 „.  „ 

Os-194 . 

lr-182 „'        .. : 

Ir-ia4 ,..„, „.,.,. ,  „ 

St/ St/St 

"St/St/St 

St/St/ St 

St/ St/ St 

lr-185 

St/St/SI 

' 

Inhaled  air— tung  retertion  daas 

SlochaslKor 

RadionucHda 

0 

W 

Y 

organ  ■ 

(Bq/m^ 

(Bq/m") 

(Bq/m") 

(0  /  W  /  Y) 

Ta-180 „ 

Ta-182m ; 

BE -(^05 
1.E-(-06 
3.E-f05 
3.E-(^07 
5.E-(-05 
IE -(^05 

ze+K 

iE+04 
4.E-(-06 
4JE+M 
1.E-(-05 
4.E-(-04 
2.E-(-05 
S£+0* 
6.E-t-04 
3.E-(-04 
5.E-(-04 
IE -(-07 
^E-(-06 
*.S+0* 
BE -(-04 
6.E-(-06 
7.E-(-05 
9.E-(-04 
BE +03 
4.E+06 
4.E+05 
3.E+04 
7.E+04 
7.E+02 
2.E+06 
4.E+05 
ZE+OS 

7.E+03 
B.E  +  06 
5.E+03 
2.E+04 
8.E+04 
1.E+06 
4.E+06 

5.E+06 
*£+(» 
1.E+05 
3.E+04 
2.E+05 
7.E+03 
2.E  +  04 
iE+03 
3.E+04 
2.E+06 
2.E+06 
4.E+04 
7.E  +  04 

B.E+oe 

7.E  +  05 
7.E+04 
1.E+04 

3.E+oe 

3.E+05 
3.E+04 
5.E+04 
9.E+02 
2.E+06 
5.E+05 
2.E+05 

4.E+02 
6.E+06 
2.E+03 
2.E+04 
7.E+04 
1.E+06 
3.E+06 

7.E+06 
7.E+05 
6.E+04 
1.E+04 
3.E+06 
3.E+05 
2.E+04 
4.E+04 
IE +02 
^E+06 
4.E+05 
ZE+05 

/St/Sl 
/St/St 

T«-182 ; 

/St/St 

Ta-183 :, 

/St/St 

T«-184 : ;., 

Ta-ias „„ , • 

/St/St 
/St/St 

Ta-1S6 ': 

/St/St 

W-176 . „ . 

SI/    / 

9U    1 

W-179  ""ZZZZZZZZ™"Zr"~Z™Z""Z!!!"™^ 

W-1B1 ; „„ 

St/    / 
St/    / 
St/    / 

W-185 ; .; 

W-187 ■ 

W-1B8 .'                   „ ,..„.. ,,., 

St/    / 
St/    / 

St/    / 

Re-177 ..„ „. 

St/St/ 

ne-17B „. ,.,., ,  .,.,. 

St/St/ 

Re-181 - 

R».1R7(iUh) 

St/St/ 
St/St/ 

Re-182{12h) ,. 

St/St/ 

R*-1 8*m , .,  ,..,„  ,, , ,  „,.„, 

St/St/ 

R«-1fU           

St/St/ 

Re-I86m...    .           „       

sw/st/ 

Re-186 , 

St/St/ 

Re-187 _... 

sw/st/ 

Re-188m „„     

St/St/ 

Re-i89...IZZ!ZZZZrZZZ~Z  Z!!™ZZZZ™Z!ZZ™!Zr  "ZZZZ!Z!! 

St/St/ 
St/St/ 

Os-lflO , , 

St/St/St 

Os-181 

Os-182 : .,., 

St/St/St 
St/St/St 

OS-1B5 

St/St/St 

Os-ie9m : 

St/St/SI 

Os-19lm 

Os-191 - 

08-193 „ _ „ 

08-194 

lr-182 

lr-1B4 ; 

St/St/SI 
St/St/St 
St/St/St 
St/St/SI 
St/St/SI 
St/St/St 

lr-185 

St/St/St 

Radionuclide 

inhaled  air— kmg  retention  daaa 

Stochastic  or 

0 

W 

Y 

OiCi/mL) 

OiO/mU 

OiO/mL) 

(D  /  W  /  Y) 

lr-18fi „ ,..,. .,.   

3.E-06 
1.E-05 
2.E-06 

2.E-oe 

8.E-05 
4.E-07 
4.E-0e 
1.E-07 
4.E-08 
1.E-06 
1.E-« 
^E-OS 

3.E-06 
1.E-05 

2.E-oe 

2.E-06 
9.E-05 
4.E-07 
9.E-06 
2.E-07 
7.E-0fl 
B.E-07 
1.E-05 
2i-05 

2.E-06 
1.E-05 
1.E-06 
2.E-06 
B.E-05 
4.E-07 
6.E-09 
9.E-0B 
4.E-0e 
8.E-07 
9.E-06 
2.E-05 

St/St/St 

lr-187 , „,. ,.;.., 

St/St/SI 

lr-188 ,...„ ,.„,. , , 

St/St/SI 

Ir-IM       

St/St/SI 

Ir-190ni 

St/St/SI 

lr-190 _ 

St/St/St 

lr-192m „ 

• 

Sl/St/St 

lr-192 

lr-194m...         

Ir-ia4 

—^ ... 

St/St/St 
St/St/SI 
St/St/SI 

ir-IIKm     ....                 ;; .„,.,,,. ;„.„„;;; 

St/St/St 

lr-195 _.- ._       

St/Sl/St 

M3Gt 
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RadtonucNd* 


R-186 

Pt-iee 

P1-180 

Pt-191 

Pt-193».- 
R-193™ 
Pt-195w.- 
Pt-197ii».. 

Pt-197 

Pt-199 

R-200 

A«i-199.._ 
Au-1««-. 
Au-t95.„ 
Au-19em. 

Ao-19e 

Au-199 

Au-200in 

Au-200 

Ao-20t 

H9-193m  (Oro) 

Hfl-193m  flnoro)   ■ 
H9-193ni  (Vapof)-. 

Hfl-193  (O9) -.. 

Hg-193  (Inorg) 

Hg-193  (Vapofl-.. 

Hg-194(Org^ 

Hfl-194  (Irwgj. — 
H8-194  (Vaporl.-.. 


mhatod  air— fcjng  r«t«ntion  ctess 


(liO/mL) 


^£-0& 
7£-03 
t£-0& 
3.E-M 
ZE-Ofr 

2.E-M 
2.E-0& 

4.E-M 
&E-0& 
1.E-06 
t.E-05 
3.E-06 

5.E-oe 

1.E-06 
2.E-06 

4.E-ee 

1.E-06 
3.E-05 
9.E-06 
6.E-06 
4.E-06 

3.E-05 
Z.E-05 

i.E-oe 

2.E-08 


OiO/mt.) 


9.E-06 
2.E-06 
6.E-Q7 
5.E-07 
e.E-07 

2.E-oe 

1.E-06 
3.E-05 
1.E-04 

3.E-06 
4.E-06 

2.E-05 
IE-OS 

SE-OS 
1.E-08 


(|iO/mL) 


8.E-06 
2.E-06 
2.E-07 
5.E-07 
7.E-07 

2E-oe 

1.E-06 
3.E-05 
9.E-05 


Stochastic  or 
organ  ' 


(0  /  W  /  Y) 


SM 
St/ 
SI/ 
SM 
SI/ 
SI/ 

sy 

SI/ 

att 

SI/ 

St/ 


St/St/St 
St/ St/St 
St/SVSt 
St/St/ St 
St/ St/ St 
St/St/St 
St/St/St 
St/ St/St 
St/ St/ St 
St/  / 
St/St/ 

/SI/ 
31/  / 
Sl/St/ 

/St/ 
St/  / 
St/St/ 

/SI/ 


Radjonudkto 


lr-186 

lr-187 

Ir-IM 

lr-189 

Ir-I90m 

lr-190 

Ir-ig2m 

lr-192 

Ir-I94ffl 

lr-194 

lr-195«n 

lr-195 

Pt-186 

Pt-188 

Pt-ie9 

Pt-191 

Pt-193l» 

Pt-193 

Pl-196l» 

Pt-197m 

P»-1«7 

Pt-199 

Pl-200 

Au-193 

Att-t»4 

Aa-196 

Ai»>19em 

Ai»-19e 

Au-199 

Au-aO0» 

Au-200 

Aw.201 

Ho-193<n  (Orgl...... 

H()-193n>  tk«y0  -.. 
H9-193in  (V^wlL.. 

H9-193  (Otf __ 

Ho-193  dnoTB) 

Hfl-193  e/«per>..-.. 

Mo-194  (Ortf 

H9-194  gngftf. 


Inhaled  afr— lung  retention  dass 


Be/iA* 


t.E+Off 

7.E+W 
7.E-t.04 
3.E>06 
1.E+04 
I.E-t-03 
4.E+03 
2.E-t>03 
5.E+04 
4.E>eS 
S-E-fOS 
6E-t>06 
aE>04 
4.E->^06 
1£>0S 
9£-f04 
4.E't>e5 
7.E+04 
7^-t.05 

2.E-»^es 

5.E-h04 
4.E+05 
I.E-fOS 
2.E>e5 
4.E-)-04 
6.E>04 

SJE-^O* 
VE-vM 
XE-l>0» 


4tE>«e 


w 


8gim* 


t.E+06 
5.E+05 
6.E+04 
6.E+04 
3.E+06 
2.E+04 
3.E+03 
6.E+03 
3.E+03 
3.E+04 
4.E-»-05 
aE-t-06 


3£+05 

»E>e* 

2.E+04 
iE+04 
3.E-»-04 
•.E-t-04 
4.E-f04 
t.E>M 

VE>0» 

S.E>06 
2.6+93 


9.E-K04 
4.E-»^05 
S.E-t-04 
6.E-»-04 
3.E+06 
1.E+04 
3.E  +  03 
3.E+03 
2.E-t-03 
3.E+04 
3.E+05 
7.E+05 


3.E-f05 
e£-t-04 
6.E+03 
ZE+04 
3.E+04 
t  S.E-t-04 
4^E>04 
t.E>9S 
4.E>0» 


Stochaaiicop 


fDtntf^ 


St/St/S( 
St/St/St 
St/St/St 
St/St/S» 
St/St/St 
SI/SI/ St 
Sl/St/ St 
St/St/Sl 
Sl/Sl/SI 
St/SI/St 
St/St/St 
St/St/St 
SU    f 


su  / 

SU  / 

St/  / 

SI/  / 

SU  / 

SU  / 

SU  / 

SU  / 

SU  / 

SU  / 


SUSUSt 
St/St/St 
St/SUSt 
SUSUSt 
St/SUSt 
SUSUSI 
SUSUSI 
St/SUS( 
SUSUSt 
SU    / 

/SU 
SU    / 

au9u 


SU9U 
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SSi — 

Inhaled  air— lung  ratantion  dass 

Stochastic  or 
organ  ■ 

w 

D 

V 

(^O/mL) 

(|iG/m(.) 

Oia/mL) 

(0  /  W  /  Y) 

E-05 

_ 

SM    / 

E-03 



— 

SI/    / 

E-06 



— 

SW    / 

E-«6 

^ 

— 

SM    / 

E-06 



— 

$U    1 

E-05 

.. 

— 

SI/   / 

E-Ofr 



— 

81/    / 

E-06- 

_ 

— 

SI/    / 

E-0» 

_ 

— 

St/    / 

E-0& 



— 

Sl>    / 

E-06 



— 

St/    / 

E-05 

9.E-06 

8.E-06 

St/St/ St 

E-06 

2.E-06 

2.E-06 

St/St/ St 

E-06 

6.E-07 

2.E-07 

St/ St/ St 

E-06 

5.E-07 

5.E-07 

St/St/St 

E-06 

8.E-07 

7.E-07 

St/ St/St 

-E-ee 

2.E-06 

2.E-oe 

St/St/St 

E-oe 

1E-06 

1.E-06 

St/St/St 

.E-05 

3.E-05 

3.E-05 

St/ St/St 

E-05 

1.E-04 

9.E-05 

St/ St/St 

.E-06 



— 

St/    / 

.E-06 

3.E-06 



St/St/ 

4.E-06 



/St/ 

.E-05 



— 

St/    / 

.E-05 

2.E-05 

— 

St/St/ 

I.E-05 

^ 

/St/ 

.E-08 

— 

St/    / 

'E-OB 

5.E-oe 

— 

St/ St/ 

1.E-08 

_ 

/St/ 

Wialad  afr— hmg  ralantioo  ctaas 

StochaaUcw 
organ  * 

W 

V 

f> 

Bs/m* 

Bg^m* 

naffer 

JD/ V»/>^ 

t.e+05 

1.E+06 

9.E+04 

St/St/Sl 

S.E+05 

5.E-t-05 

4.E-t-05 

St/St/Sl 

r.E+04 

6.E+04 

5.E+04 

St/St/Sl 

r.E+04 

6.E+04 

6.E+04 

St/St/Sl 

).E-f06 

3.E+06 

3.E+06 

St/St/Sl 

I.E+04 

2.E+04 

I.E+04 

St/St/Sl 

I.E>03 

3.E+03 

3.E+03 

St/St/ St 

I.E-h03 

6E+03 

3.E+03 

St/St/St 

2.E>03 

3.E-t-03 

2.E+03 

St/St/St 

5.E-I-04 

3.E+04 

3.E+04 

St/St/S» 

(.E-i-05 

4.E+05 

3.E+05 

St/St/S»    ^ 

S.E  +  05 

8.E-I-05 

7.E+05 

St/St/Sl 

BE-*- 06 



— 

St/    / 

J.E-t.04 

— 

— 

sw   / 

4.E+06 



.•_ 

St/    / 

VE+05 

— 

— 

SI/    / 

9.E-I-04 



^ 

iSt/    / 

4.E-t-e5 

_ 

— 

su   / 

7.E+04 

_ 

^ 

St/    / 

7.E-t-05 



^ 

St/    / 

Z.E-fOS 



— 

su   / 

2i>0& 

^ 

.^ 

Stf    / 

5.E+04 



— 

St/    / 

4.E+05 

3£+0S 

3.E+05 

St/St/St 

1.E-^05 

W+O* 

8.E-t-04 

St/St/St 

2.E+05 

2.E+04 

6.E+03 

St/St/Sl 

4.E+04 

ZE-t-04 

,2£+04 

St/St/St 

6.E4-04 

3.E+04 

3.E-t-04 

St/ St/St 

t£>05 

•.E-1.04 

•.E-i-04 

St/Sl/SI 

5.E-I.0* 

4£-f04 

4.E-K04 

S»/S«/S» 

t.E>Oft 

t.E>M 

t.E-^9fr 

SI/SI/SI 

XE>Q» 

4.E-K06 

4.E>W 

StfSMSI 

2.E>0& 

._ 

— 

81/    / 

VE-^Ofr 

\Jt+96 

— 

Sl/St/ 

._ 

VE>06 

— 

/St> 

t.E>M 

— 

— 

SI/    / 

jjt-^m 

«.E>06 

— 

31/91/ 

^ 

&E>06 

— 

mu 

4^>«e 

— 

^^ 

fu  / 

7.E-^e8 

1 2.E-»-e9 

f  — 

8t/9t/ 

Federal  Register  /  Vol.  56.  No.  236  /  Monday,  December  9,  1991  /  Proposed  Rules 


64369 


RadionucMa 

Inhalad  air— kmg  retention  class 

Stochastic  or 

0 

W 

Y 

organ  ■ 

Bg/m* 

Bg/m» 

Bg/m> 

P  /  W  /  Y) 

Hg-194  (Vapor) _ „... 

— 

5.E+02 

— 

/St/ 

Inhaled  air— lung  retention  dass 

Stochastic  or 

Radionviclide 

0 

W 

Y 

organ  ■ 

OiG/mL.) 

OiQ/mL) 

OiO/mL) 

(D  /  W  /  Y) 

Hg- 1 95M  tOrg) „.. _ _ 

H9-i96m  (Inorg)    _ 

H9-195M  (Vapofi     

3.E-06 
2.E-06 

2.E-05 
I.E-05 

4.E-08 
3.E-06 

6.E-06 

5.E-oe 

7.E-05 
6.E-05 

3.E-07 
5E-07 

e.E-05 
3.E-04 
5.E-05 
5.E-05 
2.E-05 
i.E-05 
3.E-05 
S.E-06 
9.E-06 
2.E-06 
9.E-07 
8.E-05 
3.E-05 
3.E-05 

3.E-oe 

9.E-06 
I.E-05 

2.E-oe 

4.E-08 
6.E-07 
2.E-05 
1.E-10 
3.E-07 
1.E-08 

2.E-06 
2.E-06 

I.E-05 
I.E-05 

2.E-06 
2.E-06 

4.E-08 
4.E-06 

7£-05 
3.E-05 

5.E-07 
3.E-07 

— 

St/  / 
St/St/ 
/St/ 

H9-195  (Org) .™ 

Hg-195  (Inorg) ..    „.. 

St/    / 
St/St/ 

Hg- 195  (Vapor)  

Hg-i97M(Org) „ 

Hg- 1 97M  (Inorg)  ; 

/St/ 
St/    / 
St/St/ 

Hg-197M  (VapoO .. ~ 

Hg- 1 97  (Org) 

H9-197(lnorg) 

Hg- 1 97  (Vapor) 

Hg-199m  (Org) 

Hg-199m  (Inorg)  _ 

/St/ 
St/    / 
St/St 

/St/ 
St/    / 
Sl/ST/ 

Hg-199m  (Vaport _ 

/St/ 

hg-203  (Org) .    ., 

St/  / 

H9-203  (Inorg) _„    

Hg-203  (Vaport „ _ 

Tl.ia4m     ., 

St/St/ 

/Si/ 

St/    / 

Tl-194._ „ u _„ 

■n-195 

■n-i97._ i ; 

Tt-i98m _     _.     _..   „. 

St/    / 
St/    / 
St/    / 
St/    / 

71-198 „.          

■n-199 ■:. , .,. , 

St/    / 
SI/    / 

■n-200..     _   _ 

St/    / 

■n-201  .„ ...„         

■n-202 _ 

St/    / 
St/    / 

T1-204 ._         

Pt>-195m _ 

pt>-i9e ; 

St/    / 
St/    / 
81/    / 

Ph-1flO             

St/    / 

Pb-200 

St/     / 

pt>-2oi ; .„_ 

Pt>-202m _ „ 

Pt>-202 ,,. 

St/    / 
St/    / 
St/    / 

Pt>-203 ,.,„. 

St/    / 

Pt>-205 ..    ..    

Pb-209 . 

Pl>-210 . 

Pl>-211  , ,..,.. 

St/    / 
81/    / 
BS/    / 
81/    / 

81/    / 

Radionuclide 


Hg-i95rD  (Org) 

Hg-195m  (Inorg)  .. 
Hg-i96m  (Vaport. 

Hg-195  (CJrg) 

Hg-195  (Inorg) 

Hg-195  (Vaport  ...- 

Hg-197m  (Org) 

Hg-I97m  (Inorg)  ., 
Hg-197m  (Vapor).. 

Hg-197  (Org) 

Hg-197  (Inorg) 

Hg-197  (Vapor) 

Hg-199fn  (Og) 

Hg-199m  (Inorg)... 
H9-199m  (Vapor).. 

Hg-203  (Org) 

Hg-203  (Inorg) 

Hg-203  (Vapor) 


Inhaled  air— Lung  retention  dass 


(Bg/m  ») 


9.E+04 
8.E-I-04 

7.E+05 
5.E+0S 

1.E+05 
1.E+05 

2.E-(-05 
2.E-I-05 

3.E+06 
^E+06 

1.E-I-04 
2.E+04 


W 


(Bg/m  ») 


6E+04 
6.E-I-04 

5.E+05 
5.E+05 

8.E  +  04 
e.E-i-04 

1.E+05 
1.E+05 

3.E-f06 
1.E  +  06 

2.E-I-04 
1.E-I-04 


(Bg/m  •) 


Stochastic  or 
organ  ■ 


(D  /  W  /  Y) 


St/  / 
St/St/ 

/St/ 
81/  / 
St/St/ 

/St/ 
St/  / 
St/St/ 

/St/ 
Si'  / 
Sl/St/ 

/St/ 
Si/  / 
St'Si/ 

/St/ 
St/  / 
Si/St/ 

/St/ 
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Radionuclide 

Inhaled  ar— Lung  retention  class 

Stochastic  or 

0 

w 

Y 

(Bg/m») 

(Bfl/m«) 

(Bg/m») 

(0/W/Y) 

Tl-194fn    , 

2.E-*-06 
a£>06 
2.E+06 
2.E  +  06 
9.E  +  05 
5.E+05 
1.E+06 
2.E+05 
3.E+05 
8.E-I-04 
3.E-t^04 
3.E-t-06 
t.E+06 
1E+06 
IE  4-05 
3.E+05 
4.E+05 
8.E+02 
2.E+05 
2.E+04 
9£+05 
4£+00 
1£+04 
S.£>a2 

~ 

9U    / 

■n-194 

St/    / 

11-195 

St/    / 

•n-197       

TUtaAm. 

— - 

St/    / 
St/    / 

Tl-19* _ _ - 

St/    / 

11-199                                                            ..     _.         

St/    / 

■n-200 

St/    / 

•n-201 

■n-202 

■n-204 



St/    / 
SU    1 
SU    / 

Pt>-195m 

pt)-i9e 

SU    / 
St/    / 

Pb-199  

St/    / 

Pb-200 

>¥ ~ " 

SI/    / 

Pb-201 

Pt>-202m 

St/    / 
SU    1 

Pb-202 _ 

Pt>-203 



9U    1 
St/    / 

Pb-205 

St/    / 

Pt)-209 .._    _ 

su   / 

Pl)-210 . 

BS/    / 

Pfr-211 . 

SU    / 

Pt>-212 

SU    / 

Inhaled  air— lung  retention  dasa 

Stochastic  or 

Y 

orgaR* 

RadKXHJclide 

D 

W 

(>iCi/mL) 

OiO/mL) 

OiO/mL) 

(D/  W/ YJ 

Pb-214 ..._ „ _„    _.. 

3X-07 
3.E-0& 
l.E-06. 

2.E-0& 
3.E-06 

4.E-0& 
2E-06 
3.E-05 
2.E-06 

\ 

St/    / 

R>.7no 

SfSt/ 

B.-201  .                                                                                                          ,  ,.,. 

St/Sl/ 

Bt-202 .„       

St/St/ 

81-203 _ _ 

St/St/ 

Bt-205 „    „., 

t.E-08 
8.E-07 
7.E-07 

5.E-07 
4.E-07 
2.E-07 

— 

St/St/ 

B»-206 _ _ 

St/ St/ 

Bk207 _ _. 

St/St/ 

B«-210m _ 

2.E-09 

3.E-10 

— 

K/St/ 

Bt-210 _ „ 

1.E-07 

1.E-08 

— 

K/St/ 

B»-212 - _ „ 

1.E-07 

1.E-07 

— 

St/St/ 

B(-213 _ .-. _ 

1.E-07 

2.E-07 

— 

St/St/ 

8^-214 _ _ „.      ._ 

3.E-07 
3.E-05 
2.E-05 
1.E-05 

4.E-07 
4.E-05 
3.E-05 
1.E-05 

— 

St/St/ 

Po-203 _ ., _ „ „ 

St/St/ 

Po-205 „ _ 

Sl/St/ 

po-207 „..; „  ..„ _ 

St/St/ 

Po-210 _ 

3.E-10 

3.E-10 

— 

E/St/ 

At-207 _.. „ 

l.E-06 

9.E-07 

— 

St/St/ 

Al-2t1 „... 

3.E-oe 
aE-«»« 

2.E-08 

O 

St/St/ 

Brv220 

tn 

Rf>-222 „..      

3.E-oe* 

(♦) 

(*) 

(*) 

Fr-222.    .._ .'..      .„„ 

2.E-07 
3.E-07 

St/     / 

Fr-223 „ _ 

St/    / 

Ra-223 _ _ 

_ 

3.E-10 



/St/ 

Ra-224 

— 

7.E-10 
3.E-10 

— 

/su 

Ra-225 „ _ _ „ 

/su 

Ra-226 „ _ „ 

— 

3.E-10 

— 

/su 

Ra-227 

__ 

6.E-06 



/BS/ 

Ra-228 _. „ 

_ 

5.E-10 

— 

/su 

Ac-224 _ „. „ 

t.E-08 

2.E-oe 

2.E-oe 

BS/St/St 

Ac-225 _ 

t.E-10 

3.E-10 

3.E-10 

BS/St/St 

Ac-226 „ _ _ 

t.E-09 

2.E-09 

2.E-09 

BS/ St/Sl 

Ac-227 _. 

2.E-t3 

7.E-13 

2.E-12 

as/ St/ St 

Ac-228 „.      ._ 

4.E-00 

2.E-oe 

2.E-oe 

BS/St/SI 

Th-226 „ ....„ .    _    

^ 

7.E-oe 

1.E-10 

6.E-oe 

1.E-10 

/sust 

Th-227 

/sust 

JMI 
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IfWlWO 

air— Lung  retention  dass 

Stochastic  or 

0 

W 

Y 

Jfl/m*) 

(Bg/m«) 

(Bg/m») 

(0/W/Y) 

oe 

_ 

9U    / 

06 

— 

_ 

9t/    / 

06 



— 

a/  / 

06 



__ 

St/    / 

05 

— 

— 

St/    / 

05 

— 

_ 

St/    / 

06 



— 

St/    / 

05 



_ 

St/    / 

05 



— 

St/    / 

04 



^ 

SU    1 

04 



_ 

St/    / 

06 



_ 

Sl^    / 

06 

_ 

— 

St/    / 

06 



._- 

St/    / 

05 



— 

SI/    / 

05 

— 

— 

St/    / 

-05 

— 

^ 

St/    / 

-02 



St/    / 

-05 

— 

_  - 

St/    / 

-04 

— 

,^ 

St/    / 

05 



._ 

St/    / 

rOO 

,  — 

— 

BS/    / 

-04 



.^ 

St/    / 

.02 

•  — 

— 

St/    / 

Inhalet^  alr—^yng  retention  eleae 

Stochastic  or 

orsen* 

0 

w 

^ 

*C»/mLJ 

OiO/mt) 

OiG/mLj 

(O/  W/  Y) 

07 

St/    / 

05 

4.E-0& 

— 

St/St/ 

05 

2E-05 

— 

St/St/ 

05 

3.E-05 

— 

St/St/ 

06 

2.E-06 

— 

St/St/ 

06 

5.E-07 

■  — 

St/St/ 

07 

4.E-07 

— 

St/ St/ 

07 

2.E-07 

— 

St/St/ 

09 

3.E-10 

'  — 

K/St/ 

07 

t.E-08 

— 

K/St/ 

07 

1.E-07 

— 

St/St/ 

07 

2.E-07 

— 

St/St/ 

07 

4.E-07 

— 

St/St/ 

OS 

4.E-05 

— 

St/St/ 

05 

3.E-05 

— 

St/St/ 

05 

1.E-05 

St/St/ 

10 

3.E-10 

— 

E/St/ 

06 

9.E-07 

— 

St/St/ 

08 

2.E-08 

— 

Sl/St/ 

oe« 

tn 

r) 

tn 

08« 

{*) 

(♦) 

(♦) 

07 

— 

St/    / 

07 



St/    / 

3.E-10 

/St/ 

7.E-10 



/St/ 

3.E-10 

— 

/SU 

3£-t0 

— 

/St/ 

6.E-06 

— 

/BS/ 

5.E-10 

— 

/St/ 

08 

2.E-08 

2.E-oe 

BS/St/St 

10 

3.E-10 

3.E-10 

BS/St/St 

09 

2.E-09 

2.E-09 

BS/ St/St 

13 

7.E-13 

2.E-12 

BS/St/St 

09 

2.E-oe 

2.E-oe 

BS/St/St 

7.E-oe 

6.E-08 

/St/St 

1.E-10 

1.E-10 

/St/St 
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MwM  air— kmg  retention  daaa                | 

Stochastic  or 

D 

W 

V 

RadiOf>uclKle 

(BQ/m*) 

(Bq/m») 

(Bq/m*) 

(0/W/Y) 

Pt)-214                                             ,            

1E  +  04 

1.E+06 

4.E  +  05 

6.E+05 

1.E  +  0S 

4.E+04 

2.E+04 

3.E+04 

7.E  +  01 

4.E+03 

4.E+03 

5.E+03 

IE +04 

1.E+08 

6.E+05 

4.E+05 

1.E+01 

4.E+04 

1.E  +  03 

3.E+02' 

1.E  +  03« 

7.E+03 

1.E  +  04 

4.E«-02 
4.E+00 
5.E  +  01 
7.E  +  03 
2.E  +  02 

2.E-^06 
6.E+0S 
t.E  +  06 
9.E  +  04 
2.E  +  04 
t.E+04 
5.E+03 
1.E+01 
4.E+02 
4£+03 
5.E  +  03 
1.E+04 
1.E+06 
1.E+06 
4.E+05 
1.E+01 
3.E+04 
8.E  +  02 
(1 

1.E+01 
3.E+01 
IE +01 
1.E+01 
2.E+05 
2.E  +  01 
8.E+02 
1.E+01 
8.E+01 
3.E  +  02 
8.E+02 
2E  +  03 
S.E+00 

(1 
« 

7.E+02 

1.E+01 

7.E+01 

6.E-02 

7.E  +  02 

2.E  +  03 

5.E+00 

St/    / 

Bt-200  ; __     .      .- 

St/St/ 

Bi-201      ....            .~ .       

St/St/ 

BhZO?                   

St/St/ 

Bi-203           ._       . ..     - 

St/St/ 

Bi-205   . 

St/St/ 

Bi-206.                            ~           —-.     —       „._„...._„      ... 

St/St/ 

Bt-207                         „.- ™..„. ...    - ._..-.;      

St/St/ 

Bi-210m                    _      .       „™™ ._.__.. ...™... 

K/St/ 

Bt-210        „  _™  __ _.„_._....    _.„._. _._..._ ...™__..™.......„..        ...     ._ -. 

K/St/ 

Bt-212           _.  ._„..«-. . .-. - ~ ..~.™ ._™..— _...... 

St/St/ 

f^7t^                     

9LISU 

Bi_214                               ,       ,,          ,                ,  ,,.                   

St/St/ 

Po-203                     _. 

St/St/ 

Po-205 ; 

Po-207                                         -...-. 

St/St/ 
St/St/ 

Po-210              ..   _          . 

13/St/ 

At-207        ™        -.      ...    —    

St/St/ 

At-?il                 ..., - .     -   - 

St/St/ 

Rn-220      _            _~    .-              „._„„..            .    

rt 

Rn-222                   

n 

Fr-222 

Ff_223                                     .       ._ ™.™. .....~.    

St/    / 
St/   / 

Ra-223                                  ™  -.„.._.„ — ..„.—„.„...    ............. ~.™ 

/St/ 

Rg,-224                                     „„  „„........ _.........._..__.».....„_........».._.     ...__._ ~.- 

/St/ 

Ra-22S                                   ~  _ ._~.    ..~™ ..— ....—-. ...- . 

/St/ 

Ra-226                                        ..~    „..„_.._._._..    ™..~ __™.. ™ 

/St/    / 

Ra-227                                          .  _. _.-     - ..-.." -.~ _~..~... 

/BS/ 

Ra-228                                     —  - - . . -~.        ......™ ~ .. 

I9U 

Ac-224                     ™        _.  _ ..               „™...„...™™     _._ 

St/Sl/Sl 

Ac-225                 „               ..  .«„...».... _.........._. __          ._„_._     .™....... 

BS/St/Sl 

Ac-226                                     _..  ™    .„. .„...„._     -._........ . ..        —            ~. 

BS/St/St 

Ac-227                                                                               -. 

BS/BS/Si 

Ac-228                                        _.  _         .™ . .    ..™™~ ._..........-.     -    

BS/BS/St 

Th-226                                                                                       .    .  - 

/St/St 

■nv.227 — 

/St/St 

Inhaled  air — King  retention  ciaea 

StochatHcor 

D 

W 

' 

Radionuclide 

OiO/mU 

OiO/fflL) 

(>iCi/mU 

P  /  W  /  Y) 

Th_228                                                                                             „  ._...„_...    ...._ 

2.E-10 
3.E-06 
9.E-11 
5.E-10 
5.E-10 
6.E-10 
6.E-10 
1.E-08 

e.E-to 

8.E-05 
2.E-06 

4.E-t2 
4.E-13 
3.E-12 
3.E-e 
5.E-13 
9E-08 
5.E-08 
5.E-09 
2.E-09 
7.E-13 
9.E-09 
3E-07 
^E-06 
1*-10 
2£-06 
2.E-10 
3.E-10 
3.E-t0 
3.E-10 
3.E-10 
7.E-07 
3.E-10 
7.E-05 
1.E-06 
1.E-06* 
1.E-03' 

i.E-oe» 

5.E-07' 
1.E-11  • 
2.E-08' 
2.E-12  • 

4.E-oe» 

1.E-06' 
3.E-05' 

7.E-12 
1.E-12 
7.E-12 

3.E-oe 

1.E-12 

8.E-oe 

4.E-08 
5.E-09 
1.E-09 
2.E-12 

2.E-oe 

2.E-07 
3E-06 
1.E-10 
2.E-08 
3E-12 
2.E-11 
2.E-11 
2.E-11 
2.E-11 
6£-07 
2.E-11 
6.E-05 
1.E-06 

/BS/St 

Th_??9      .      ,               

/BS/BS 

T?>-230 

/BS/BS 

Th-231 - - 

Th-232         „ .                     ,.  ,,„  

/St/St 
/BS/BS 

Th-234                                  __ »..       _.....- -.    ..»-..»>. 

/St/St 

Pa_227                                             ™          ...     „ „„ _              .~      ...-. 

/Sl/St 

Pa-228  ..„.      

P8-230  ._.      _„       

/BS/Sl 
/St/St 

Pa-23 1                                                                .„.„_..._._.. _- ........... ™ 

/BS/BS 

Pfi-p^? _.. 

/BS/BS 

P8-233                            .     ..™...........™™..„..»... ._ .- . - ....... 

/St/St 

Pe-234                    .   „   .„.   , 

/St/St 

U-230        .._ 

BS/St/St 

U_?3t      _ ,, _  

St/St/St 

\\-7^7                                                                           - 

BS/St/ SI 

ii_«n     ^.... 

BS/St/St 

i\.ar*A                                     „.. 

BS/St/St 

U-235     .„ _ „         .           

BS/St/St 

U-236 .    .._ _ „ 

BS/St/St 

U-237 .-. 

St/St/St 

Ki-y^                                                                                                            ,  ,,       

BS/St/St 

U-239                          .       .    .. 

St/St/St 

11-9*0                                               .    .                         

St/St/St 

Njwri9        ,      ,,                              

/BS/ 

Np-233 - 

Njv?^          . ., „ 

/St/ 
/SI/ 

Np-?3f> — 

/BS/ 

Nd-236  (1  E+06  vr)             „ 

/BS/ 

Cto-P^  (22  M                                                   _                                                

/BS/ 

Np-237 

Np-238 

/BS/ 
/BS/ 

Np-239                                       1.  .1 - - 

/St/ 

Np-240 . 

/SI/ 
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Radionuclide 


Pu-234 
Pu-235 
Pu-236 
Pii-237 
Pu-238 
Pu-239 


Inhaled  air— lung  retention  class 


OiCi/mU 


W 


()iCi/mL) 


9.E-0e* 
1.E-03* 
7.E-12  » 
1.E-06* 
3.E-12  ' 
2.E-12  • 


(lia/ml.) 


8.E-08* 
1.E-03* 
1.E-11* 
1.E-06* 
7.E-12* 
6.E-12' 


Stochastic  or 
organ  < 


(D  /  W  /  Y) 


/St/St 

/St/St 

/BS/St 

/St/St 

/BS/BS 

/BS/BS 


Inhaled  air— lung  retention  dass 

Stochastic  or 

D 

W 

Y 

Radionuclide 

(B<j/m») 

(Bq/m>) 

(Bq/m') 

(D  /  W  /  Y) 

Th-228 - 

Th-229                                   . ....-.- -    

6.E+00 
1.E+05 
3.E+00 
2.E+01 
2.E+01 
2.E+01 
iE+01 
4.E+04 
2£+01 
3.E+06 
6.E+04 

2.E-01 

1.E-02 

9.E-02 

I.E-t-05 

2.E-02 

3.E+03 

2.E+03 

2.E+02 

7.E+01 

iE-02 

3.E+02 

1.E+04 

1.E+0S 

5.E+00 

9.E+04 

6.E+00 

1£+01 

1.E+01 

1.E+01 

1.E+01 

3.E-I-04 

1.E+01 

3.E+06 

4.E+04 

4.E+04  • 

5.E+07* 

4.E+04* 

2.E+04* 

4.E-01  • 

6.E+02  • 

9.E-02' 

1.E+03' 

4.E+04* 

1.E+06' 

3.E+03* 

5.E+07  » 

3.E-01  » 

5.E+04* 

9.E-02* 

8.E-02  • 

3.E-01 
4.E-02 
2.E-01 
1.E+05 
4.E-02 
2.E+03 
2.E+03 
2.E+02 
5.E+01 
6.E-02 
9.E+02 
9.E+03 
1.E+05 
4.E+00 
7.E+04 
1.E-01 
8.E-01 
6.E-01 
6.E-01 
6.E-01 
2.E+04 
6.E-01 
2.E+06 
4.E+04 

3.E+03  • 
4.E+07  • 
6.E-01  » 
5.E+04* 
3.E-01  • 
2.E-01  • 

/BS/St 
/BS/BS 

Th-230                                             .......™. 

/BS/BS 

Th-231                                                  1           

/St/ St 

Th-232                                   .           ~.~- 

/BS/BS 

Th.234                                         „_... .„ „    „„ 

/St/St 

Pa_227                                           .   _„ . „_ „_..„..    _. ....„ 

/St/St 

Pa-229             1   _ ~.... - -™. — 

/BS/St 

Pa-230 ™ 

P(H?31  

/St/St 
/BS/BS 

Pa-232 .               — 

Pa-233 .-    

/BS/BS 
/St/ St 

Pa-234 : .     

/St/St 

U-230 „ 

BS/St/St 

IU9fl1 

St/St/St 

U-232 „ : 

U-233 ~    _.. 

BS/St/St 
8S/St/St 

U-234 . 

BS/St/St 

ii-?rw                                    , 

BS/St/St 

U-238 _            .. 

BS/St/St 

U-237 _.         .._ ..             

St/St/St 

1>.238 

BS/St/St 

U-239 :...... .; 

U-240 

St/St/St 
St/St/St 

Np-232 ,  ,  , , ■.... 

/BS/ 

Np-233 „ 

Np-?34 

/St/ 
/St/ 

Np-235 

/BS/ 

Np-236(1.E+05yf) 

Np-236(22h) „ „ 

/BS/ 
/BS/ 

Np-237 „ 

Np-23« „     ._ 

/BS/ 
/BS/ 

Np-239 ™ „.     .      

/St/ 

Np-240 „.               i. , ^ 

/St/ 

Pif-?34 

/St/St 

Pu-235 

Pu-236 

/St/St 
/BS/St 

Pu-237 

/St/St 

Pu-238 

/BS/E 

Pu-239 

/BS/BS 

Radionuclide 


Inhaled  air— kmg  retention  dass 


OiCi/mL) 


W 


OiQ/mL) 


(fia/mU 


Stochastic  or 
organ  ■ 


(D/W/ Y) 


Pu-240 

Pu-241  

Pu-242 

Pu-243  

Pu-244 

Pu-245 

Am-237 

Am-238 

Am-239 

Am-240 

Am-241 

Ain-242m.. 

Am-242 

Am-243 

/\m-244m.. 


2.E-12* 
1.E-10* 
2.E-12* 
1.E-05* 
2.E-12' 
2.E-06* 
1.E-04* 
1.E-06* 
5.E-06* 
1.E-06* 
2.E-12' 
2.E-12' 
3.E-0e' 
2.E-12' 
2.E-06' 


6.E-12* 
3.E-10* 
6.E-12' 
1.E-05* 
6.E-12' 
2.E-06* 


/BS/BS 

/BS/BS 

/BS/BS 

/St/St 

/BS/BS 

/St/St 

/SV 

/BS/ 

/St/ 

/St/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 
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64373 


RadiontxHide 


Am-244  . 
Am-245  ... 
Am-246m 
Am-246  .. 
Cm-238  ., 
Cm-240  ... 
Cm-241  .. 
Cm-242  . 
Cm-243  . 
Cm-244  .. 
Cm-245  .. 
Cm-246  ... 
Cm-247  ._ 
Cm-248  .. 
Cm-249  ... 
Bk-24S  .. 
BK-246 
Bk-247  .... 
Bk-249  .. 
Bk-250  ... 
a-,244  ._. 

C«-24« 

a-24« 

CJ-249  — 
C»-250  — 


wihaied  ar— lung  rstenlion  clan 


tiCurrii 


(fiOonci 


liO/mLt 


(0/W/Y) 


T.E-<»» 

3.E-05* 

7.E-05» 

4.E-05» 

4.E-07* 

2.E-10* 

9£-0»* 

1.E-10* 

3.E-12* 

4.E-12* 

2.£-12» 

2.E-12* 

2.E-12* 

6.E-13» 

6.E-06' 

6.E-07 

1.E-06 

2.E-12 

9.E-10 

^E-07 

2.E-07' 

4£-09* 

4.E-11' 

2.E-12' 

5.E-12* 


2.E-07» 
4.E-09' 
5.E-11' 
6.E-12* 
1£-11* 


/BSf 

/St/ 

fSV 

/St/ 
/St/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/St/ 
/St/ 
/BS/ 
/BS/ 
/BS/ 
/St/ St 
/St/ St 
/BS/St 
/BS/BS 
/BS/St 


Pu-240 ...._ 
Pu-241 ...._ 
Pu-242  .... 
Pu-243  .... 
Pu-244  ...„ 
Pu-245  ..._ 
Am-237..... 
Am-238..... 

Ano-239 

Am-240..~ 
Am-241  .„.. 
Am-.242m.. 

Am-242 

Am-243.-.. 


Am-244m.. 
Am-244 .._. 


Am-245.... 
Am-246m.. 

Am-246 

Cm-238  __. 


Cm-240.... 
Cm-241  _ 
Cm-242.... 
Cm-243.... 
Cm-244 .... 
Cm-245.... 
Cm-246-... 
Cm-247... 
Cm-2#»_. 
Cm-249.... 

Bti-245 

Bk-246 ..... 
Bh-247._ 
Bk-249 .... 
Bh-250 .... 

C»-244 

Cf-246..... 
0-246.... 

CI-249 

Cf-250 


Radionuclida 


Inhaled  tir— lung  ratontion 


(Bq/m») 


W 


(Bq/m^ 


e.E-02* 

2.E-01» 

4.E+00* 

1£+01' 

9£-02» 

2.E-0T 

5£  +  06» 

6£+05» 

9£-02» 

2£-01» 

7£*04» 

6£>04* 

4.E-)-06> 

— 

4.E4-04* 

— 

2.E+05' 

— 

4£^0t* 

— 

K.E-K* 

— 

•£-02» 

— 

1.E  +  03' 

— 

•.E-02* 

— 

6£  +  04» 

— 

a.E+03* 

— 

1£+06» 

— 

3.E+06* 

— 

2£+06» 

— 

2.E-»-04» 

— 

8£^-00» 

— 

4£+02» 

— 

4.E+00» 

— 

1£-01» 

— 

2.E-01' 

— 

e.E-(»» 

— 

eE-02* 

— 

9.E-02' 

— 

2E-02* 

— 

2.E+06* 

— 

2.E+04 

— 

&£-)-04 

— 

■£-oe 

— 

a£+oi 

— 

7.E+03 

— 

9.E+03* 

9.E^-03* 

2.E  +  02* 

1£+02» 

1.E+00» 

2.E.t-00* 

e£-02» 

2.E-01' 

2£-01« 

4£-01« 

(Bq/m*) 


Stochwieor 


(D  /  W  /  V> 


/BS/BS 

/BS/BS 

/BS/BS 

/St/St 

/BS/BS 

/SV8I 

/9U 

/B8/ 

I9U 

nu 
nsf 

/BS/ 

/BS/ 

/BS/ 

/8B/ 

/BS/ 

/8V 

/SI/ 

tm/ 
/av 
/as/ 

/BS/ 
/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

Its/ 

/BS/ 

/3t/ 

I9U 

/B6/ 

/BS/ 

/BS/ 

/Sl/St 

/SI/SI 

/BS/SI 

/BS/E 

/BS/SI 
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Radionuclide 


C(-251 

a-252 

CI-253 

0-254 

E»-250...... 

E»-25t 

E9-253 

Es-254in. 

Es-254 

Fm-252 ... 
Fm-253 ... 
Fm-254... 
Fm-255_. 
Fm-257 ... 
Md-2S7-.. 

iMt-tsa.... 


Inhaled  air— lung  retention  dass 


W 


OiG/mL) 


OiO/mL) 


2.E-12  • 

1.E-11* 

e.E-10  • 

9.E-12  • 

3.E-07 

4.E-07 

6.E-10 

4.E-09 

4.E-1 1 

6.E-09 

4.E-09 

4.E-0e 

9.E-09 

1.E-10 

4.E-0e 

1.E-10 


OiG/mU 


5.E-12  • 
2.E-11  • 
7.E-10  • 
7.E-12  • 


Stoctiastic  or 
organ  ' 


(D  /  W  /  Y) 


/BS/BS 
/BS/St 
/St/St 
/St/St 

/as/ 

/BS/ 

/St/ 

/St/ 

/BS/ 

/St/ 

/St/ 

/St/ 

/St/ 

/E  / 

/St/ 

/BS/ 


Stochastic  or 

0 

W 

Y 

Radionuclide 

(Bq/m») 

<Bq/m») 

(Bq/m«) 

(0  /  W  /  Y) 

Ct-251                                                                                       „ ._ . r - 

— 

8.E-02' 

4.E-01'' 

3.E+01' 

3.E-0t» 

1.E+04 

2.E+04 

2.E+01 

2.E+02 

2.E+00 

2.E+02 

2.E+02 

2.E+00 

3.E+02 

4.E+00 

iE+03 

4.E+00 

2.E-01' 
6.E-01* 
3.E+01' 
3.E-01* 

/BS/BS 

Cf-252                ._          :. ■~-         

/BS/St 

Ct-253 

/St/St 

C(-254                                              . .-         ~ 

/St/ St 

£s.250                                                                                     -        - 1 

/BS/ 

P^.^^                                                                             „ ■ 

/BS/ 

E9-2$3                                                                      • <•' 

/St/ 

F«_9<Um , , 

/St/ 

E$-2S4                                                      ._. _..     .;u_™~_ . 

/BS/ 

Pm-?"}?                                      .        , — — 

/St/ 

Fm-253                                         -   ~~ - . •- "- 

/St/ 

FfT>-254                                     ._ — -... - •— — 

/St/ 

fijt-2SS « -. - -    ~ 

/St/ 

Ffn_?57                                                       ,,.,,. , 

/St/ 

tJtif-^7              ,    ,,    ,              ,         .,.,,. 

/St/ 

Md-258 

/BS/ 

Footnote*  for  Appendix  A 

'  A  determination  of  whether  the  DACs  are  controlled  by  stochastic  (St)  or  nonstochastic  (organ)  dose,  or  if  they  both  give  the  same 
result  (E)  for  each  lung  retention  class  is  given  in  this  column.  The  key  to  the  organ  notation  for  nonstochastic  dose  is:  BS=Bone  surface, 
K  =  Kidney.  L=yver.  SW=Stomach  wall,  and  T=Thyroid.  A  blank  indicates  no  calculations  were  performed  for  the  lung  retention  class 
shown.  , 

»  The  ICRP  identifies  tritiated  water  and  carbon  as  having  immediate  uptake  and  distribution;  therefore  no  solubility  classes  are 
designated.  For  purposes  of  this  table,  the  DAC  values  are  shown  as  being  constant,  independent  of  solubility  class.  For  tritiated  water,  the 
inhalation  DAC  values  allow  for  an  additional  50%  absorption  through  the  skin,  as  described  in  ICRP  Publication  No.  30:  Limits  for  Intakes  of 
Radionuclides  by  Workers.  For  elemental  tritium,  the  DAC  values  are  based  solely  on  consideration  of  the  dose-equivalent  rate  to  the  tissues 
of  the  lung  from  inhaled  tritium  gas  contained  within  the  lung,  without  absorption  in  the  tissues. 

^  A  dash  indicates  no  values  given  for  this  data  category.  >        a        ■  t  ... 

♦These  values  are  appropriate  for  protection  from  radon  combined  with  its  short-lived  daughters  and  are  based  on  information  given  in 
ICRP  Publication  32:  Limits  for  Inhalation  of  Radon  Daughters  by  Workers  and  Federal  Guidance  Report  No.  11:  Umiting  Values  of 
Radionuclide  Intake  and  Air  Concentrations,  and  Dose  Conversion  Factors  for  Inhalation.  Submersion,  and  Ingestion  (EPA  520/1-88-020).  The 
values  given  are  for  100%  equilibrium  concentration  conditions  of  the  radon  daughters  with  the  parent.  To  allow  for  an  actual  measured 
equilibrium  concentration  or  a  demonstrated  equilibrium  concentration,  the  values  given  in  this  table  should  be  multiplied  by  the  ratio  (100%/ 
actual  %)  or  (100%/demonstrated  %).  respectively.  Alternatively,  the  DAC  values  for  Rn-220  and  Rn-222  may  be  replaced  by  1  WL'  and  Vi 
WL*.  respectively,  for  appropriate  limiting  of  daughter  concentrations.  Because  of  the  dosimetric  considerations  for  radon,  no  fi  or  lung 
clearance  values  are  listed.  , 

'  A  "Working  Level"  (WL)  is  any  combination  of  short-lived  radon  daughters,  in  one  liter  of  air  without  regard  to  the  degree  of 
equilibrium,  that  will  result  in  the  ultimate  emission  of  1.3  E-i-05  MeV  of  alpha  energy. 

•  For  the  calculations,  fi  values  were  obtained  from  ICRP  Publication  48:  The  Metabolism  of  Plutonium  and  Related  Elements.  It  is 
assumed  that  the  effective  dose  equivalents  for  inhalation  are  unchanged  even  though  the  fi  values  have  changed.  This  is  because  the 
contribution  to  organ  dose  from  inhalation  is  dependent  mainly  on  transfer  from  lung  to  blood  when  fi  values  are  small.  Also,  the 
gastrointestinal  tract  dose  would  be  unchanged  because  the  fraction  of  activity  passing  through  the  tract  is  (1.0-fi ). 
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Inhaled  air— kmg  retention  dass 

Stochastic  or 

0 

W 

Y 

(tiO/mtJ      '       (tiO/mL) 

OiG/mL) 

(0  /  W  /  Y) 

2.E-12  • 

5.E-12  • 

/BS/BS 

1.E-11» 

2.E-11  • 

/BS/St 

8.E-10  • 

7.E-10  • 

/St/St 

9.E-12' 

7.E-12  • 

/St/St 

3.E-07 

- 

/BS/ 

4.E-07 

- 

/BS/ 

6.E-10 

. 

/St/ 

4.E-09 

- 

/St/ 

4.E-11 

- 

/BS/ 

6.E-09 

_ 

/St/ 

4.E-09 

- 

/St/ 

4.E-08 

- 

/St/ 

9.E-09 

- 

/St/ 

1.E-10 

- 

/E  / 

4.E-08 

- 

/St/ 

1.E-10 

- 

/BS/ 

Inhaled  *— lung  retention  dass 

Stochastic  or 

D 

W 

Y 

(Bq/m») 

<Bq/m») 

(Bq/m») 

(0  /  W  /  Y) 

8.E-02* 

2.E-01' 

/BS/BS 

_ 

4.E-01* 

6.E-01' 

/BS/St 

_ 

3.E+01' 

3.E+01' 

/St/St 

_ 

3.E-01' 

3.E-01* 

/St/St 

_ 

1.E+04 

1— 

/BS/ 

_ 

2.E+04 

_ 

/BS/ 

_ 

2.E+01 

— 

/St/ 

_ 

2.E+02 

_ 

/St/ 

^ 

2.E+00 

— 

/BS/ 

_ 

2.E+02 

— 

/SI/ 

_ 

2.E+02 

— 

/St/ 

_ 

2.E-»-03 

— 

/St/ 

_ 

3.E+02 



/St/ 

_ 

4.E-H00 

— 

/St/ 

_ 

iE+03 

_ 

/St/ 

— 

4.E+00 

^ 

/BS/ 

nonstochastic  (organ)  dose,  or  if  they  both  give  the  same 
rgan  notation  for  nonstochastic  dose  is:  BS=Bone  surface, 
J  calculations  were  performed  for  the  lung  retention  class 

take  and  distribution;  therefore  no  solubility  classes  are 
ant,  independent  of  solubility  class.  For  trilialed  water,  the 
I  described  in  ICRP  Publication  No.  30:  Limits  for  Intakes  of 
y  on  consideration  of  the  dose-equivalent  rate  to  the  tissues 
in  the  tissues. 

hort-lived  daughters  and  are  based  on  information  given  in 
ind  Federal  Guidance  Report  No.  11:  Limiting  Values  of 
alation.  Submersion,  and  Ingestion  (EPA  520/1-88-020).  The 
ughters  with  the  parent.  To  allow  for  an  actual  measured 
I  given  in  this  table  should  be  multiplied  by  the  ratio  (100%/ 
for  Rn-220  and  Rn-222  may  be  replaced  by  1  WL*  and  Vi 
of  the  dosimetric  considerations  for  radon,  no  fi  or  lung 

iters,  in  one  liter  of  air  without  regard  to  the  degree  of 

srgy. 

rhe  Metabolism  of  Plutonium  and  Related  Elements.  It  is 
1  though  the  fi  values  have  changed.  This  is  because  the 
from  lung  to  blood  when  fi  values  are  small.  Also,  the 
ssing  through  the  tract  is  (1.0-fi ). 
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Appendix  B* 


Alternative  Absorption  Factors  and  Lung  Retention  Classes  for  Specific  Compounds 


Element/ symbol 


Actinium  / /^c . 


Aluminum/ Al. 


Ameridum/Am.. 
Antimony/Sb 


Arsenic/ As.. 
Astatine/At.. 


Barium/Ba 

B«rke<njm/Bk.... 
Beryllium/Ba 

6ismuth/Bi 

Bromine/Br 

Cadmium/Cd 


Calcium/Ca 

Calitomium/Cf.. 

Caibon/C 


Cerium/Ce.. 


Cesium/Cs 

Chk)rine/a._. 

Chromium /Cr. 


Cobalt/Co.. 


Copper/Cu ... 


Curium/Cm.. 

Dysprosium/Dy~ 

Einsteinium/Es... 

Eft)ium/Er. 

Europium/Eu.. 

Fermium/Fm., 

Fluorirw/F , 


Francium/Fr 

Gadolinium/Gd . 


Atomic 
No. 


GalNum/Ga.. 


Germanium/Ge.. 
GoW/Au 

Hafnium/Hi 


Hohnium/Ho- 
Hydrogen/H.. 
Indwm/ln _ 

lodm/l. 
Irldhjm/ir.. 


Iron/Fa 

Lanthanum/La.. 


LsMl/Pb 

Lul0lium/Lu.. 


89 

13 

95 

51 

33 
85 

56 

97 

4 

83 

35 
48 


20 
98 


S8 

55 

17 

24 


27 

29 

96 
66 
99 
68 
63 
100 
9 

87 
64 

31 

32 

79 

72 

67 

1 

49 

53 
77 

26 

57 

82 
71 


Compound 


Oxides,  hydroxides . 

l-talides.  nitrates 

All  ottiers 


Oxides,  hydroxides,  caitiides.  haiides,  nitrates,  elemental  form.. 

All  others 

All  lorms 

Oxides,  hydroxides,  haiides.  sulphides,  sulphates,  nitrates 

All  others - 

AH  forms 

All  (as  •  haHde) „ 

All  forms _. 

Oxides,  haiides,  nitrates.. 
All  others.. 
Alt  except  nitrates- 
Nitrates.. 
Bromides.. 


Oxides,  hydroxides . 
Sulphates,  haiides.. 
All  otfters.. 
All  forms.. 
Oxides,  hydroxides. 
M  others.. 
Oxides  '  ... 


Organic  (C-11).._ 
Organic  (C-14).. 

Oxides,  hydroxides,  fluohdea . 

AH  others 

M  forms ™..™_.™ 

Chloride. 


Oxides,  hydroxides . 

Haiides,  nitrates 

AH  otfiers „_ 

Ingestion ' 
Trivalent . 
Hexavalent.. 


Oxides,  hydroxides,  haHdes,  r>itrates.. 

All  others 

Ingestion  only  ■ . 
Oxides,  hydroxides . 
Sulphites,  haNdes,  nitrates^ 

AH  others 

AH  forms _.. 

AM  forms.. 
All  forms.. 
M  forms.. 
All  forms.. 
All  forms.. 
Fluoride... 


AH  forms 

Oxides,  hydroxides,  fluorides . 
All  others 


Oxides,  hydroxides.  cartMdes.  haiides,  nitratas.. 

AM  others 

Oxides,  sulphides,  haiides 

All  others — — .. 

Oxides,  hydroxides 

Haiides,  nitrates 

AM  others 


Oxides,  hydroxides,  haiides,  carbidea,  niiralaa.. 

AM  others 

AM  forms 


Water,  elemental 

Oxides,  hydroxides,  halidea- 

M  oltiers 

AM  forms 

Oxides,  hydroxides. 

Haiides,  nitrates,  metallic  torm. 

AM  others 

Oxides,  hydroxides.  haMea 

AM  others 


Oxides,  hydroxides . 

AM  others..^ „ 

AM  forms „_ 


Oxides,  hydroxides,  fluorides ... 


1.E-03 
1.E-03 
IE -03 
1.E-02 
1.E-02 
IE -03 
1.E-01 
1.E-02 
5.E-01 
1.E+00 

1.E-01 
5.E-04 
5.E-03 
5.E-03 
5.E-02 
5.E-02 
1.E+00 

5.E-02 
5.E-02 
5.E-02 
3.E-01 
1.E-03 
1.E-03 

1.E+00 
LE+OO 
3.E-04 
3.E-04 
1.E+00 
1.E+C0 

1.E-01 
1.E-01 
1.E-01 

1.E-02 
1.E-01 
5.E-02 
5.E-02 
3.E-01 
5.E-01 
5.E-01 
5.E-01 
1.E-03 
3.E-04 
5.E-04 
3.E-04 
1.E-03 
5.E-04 
I.E-t-00 

I.E-t-00 
3.E-04 
3.E-04 
1.E-03 
1.E-03 
1.E+00 
1.E+00 
1.E-01 
1.E-01 
1.E-01 
2.E-03 
2.E-03 
3.E-04 
LE+OO 
2.E-02 
Z£-02 
1£+00 
1.E-02 
1£-02 
1.E-02 
1.E-01 
1.E-01 
1£-03 
1£-03 

^£-o^ 

3.E-04 


LuTfg  retention  dass 


Y. 

W. 

D. 

W. 

D. 

W. 

D. 

W. 

W. 

W  or  D;  dependent  upon  asso- 
ciated elemem. 

D 

W. 

Y. 

W. 

W. 

D. 

W  or  D;  dapenderrt  upon  asso- 
ciated elemenL 

Y. 

W. 

D. 

W. 

Y. 

W. 

D. 

W. 

w. 

Y. 
W. 
D. 
W  or  D:  dependent  upon  asso- 


Y. 
W. 
D. 


Y. 
W. 

Y. 
W. 
D. 
W. 
W. 
W. 
W. 

w. 
w. 

Y.  W.  or  D. 
associated 
D. 
W. 

W. 
D. 
W. 
D. 
Y. 
W. 
D. 
W. 
D. 
W. 

w. 

D. 
D. 
Y. 
W. 
O. 
W 
D. 
W. 
0. 
O. 
V 


dependent  upon 


'See  Appendix  B  for  sdditiooal  Inlonnatloa. 


JMI 
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Alternative  Absorption  Factors  and  Lung  Retention  Classes  for  Specific  Compounds— Continued 


Eletnent/symiX)! 


AloniiG 
Na 


MagnesHjm/Mg.... 

Mangan«M/Mn ... 

MwKWevium/Md 
M«cury/Hg 


Motybdenum/Mo . 


Neodymium/Nd . 

N«ptunium/Np ... 
Nickel/Ni 


Niobium/Nb.. 
Osmium/Os.. 


Paltadium/Pd.. 


Pt)osphoru*/P.. 

Plabnum/Pt 

PVitonium/Pu ... 


Poloniom/Po ..... 

Pot««8»um/K 

Pra«eodynKum/Pr.. 

Pro»T»ett>.um/Pm 

ProUctintum/P« 

RadKjm/R« 

Rh«ntum/R« 

Rhodium/Rh 

RubKlium/Rti 

Ruth«nium/Ru 

Samarium/Sm 

Scandium/Sc 

Saienium/Sa 


Compound 


Silicon/Si. 

Silver 'Ag.. 


Sodium/Na.... 
Strontium/Sr . 

SMifur/S 


Tantahjm/Ta 

Tachnetium/Tc .. 
TaMunum/Ta.. 


12 
25 

80 


42 


60 

83 
2S 

41 

76 


4e 


IS 

78 

94 


84 

19 
59 

61 

91 

88 

75 

45 


37 


62 
21 
34 


14 


47 


11 
38 

16 


73 


43 


52 


Attottwre ....- - 

Oxidaa,  hydroxides,  carbides,  halldes.  nitrataa.. 


Oaddaa.  hydrandaa.  haNdaa.  nitmaa.. 


Alt  toflW-~ - - 

OMdaa.  hydroMidaa.  haMaa.  nilralaa.  sulpNlaa . 

Sulpha<ai.  alawantal  term „ 

Oiganic  lonna..- «..«......-«.«.„.««.* 

Vapof ' 

Oxidaa.  hydroxidaa.  MoSi 

AHolhara 

IngesHon* 

MoS. - ~ 

AMo«hafS..._ - 

Oxidaa.  hydroxidaa,  eartoidaa.  fluorWat. 

Alt  others. 

AN  tufina — — 

Oxidaa,  hydroxidaa « 

All  others  (vi»»or) ' 

Oxides,  hydroxides 


Oxides,  hydroxidaa. 
Hakdes,  mtralea..-.. 


Omlaa.  hydraaidaa . 
Nitralea 


AH  others... 


Phoaphaiaa.. 


Oxidaa,  hydroxides . 

Nitrates. 

Another.. 


(Note;  Use  same  vakjea  tor  ingestion] 

Oudes,  hydroxides,  nitratea 

AMI 


AH  torms- 


Oxides,  hydroxidaa.  carbidea.  fluorides.. 
AMI 


Oxides,  hydroxides,  carbides.  Nuoridaa.. 

Ail  others. _ 

Oxidaa.  hydroxidaa 

AH  others 


AH  forms- 


Oxidaa.  hydroxides. 
AH  others 


haiides.  niMtes~ 


Coodea,  hydroxidaa . 


Aflothars- 


AHterms- 


Oxidaa.  hydroMides. 


AH  others. 
AN  forma... 
AHIorms- 


Oxidea.  hydroxides.  cartMas. 
All 


Ceramic  torms- 


Oxidsa.  hydroxidea,  carbidae.  niirates . 
AH  others. 


Oxides,  hydroxidas 

Nitrates,  gulphidaa 

All  others,  •iementat  form. 

AH  terms 

SrTO, 


Att  others  (soluble).. 
AH  Inoiganic- 


Elemantal  Form- 


Lung  retarttion  daaa 


3.E-04 
5.E-01 
5.E-01 
1.E-01 
1.E-01 
5.E-04 
2.E-02 
2.E-02 
1.E+00 

5.E-02 
e.E-01 

5.E-02 
e.E-(« 
3.E-04 
3.E-04 
1.E-09 
5.E-02 

1.E-02 
1.E-02 
1.E-02 
1.E-02 
t.E-02 
5.E-03 
5.E-03 
5.E-03 
8.E-01 

1.E-02 
1.E-05 
1.E-04 
t.E-03 

1.E-01 
1.E-01 
1.E+00 
3.E-04 
3.E-04 
3.E-04 
3.E-04 
t.E-03 
1.E-03 
^E-01 
8.E-01 
e.E-01 
5lE-02 
5.E-02 

5.E-oe 

VE+00 
&E-02 
5.E-02 
5.E-02 
3.E-04 
1.E-04 
8.E-01 
8.E-01 
5.E-02 
1.E-02 
1.E-03 
1.E-02 
5.E-02 
5.E-02 
5.E-02 
IE +00 
1.E-02 
3.E-01 
8.E-01 
aE-01 
1.E+00 


AH  inorganic 1.E — 01 

Oxides,  hydroxidea.  haMaa.  carbidaa.  nitflaa.  nWtidas - 1.E-03 

AH  Mhers 1.E-03 

Oxides,  hydroxidea.  haldaa.  nitrataa 8.E-01 

AH  others . — . 8.E-01 

Oiadaa.  hydrooodes.  nitrataa 2.E-0t 

AH  others . 2.E-01 


W. 

w. 

D. 
W. 
D. 
W. 
W. 
D. 
O. 
0. 
Y. 
D. 


W. 
Y. 
W. 
W. 
D. 
Y. 
W. 
Y. 
W. 
O. 
Y. 
W. 

b. 

W  or  0;  dependent  upon  asso- 
ciated elemenL 
D. 
Y. 
W. 
W. 

W. 
0. 
O. 
Y. 
W. 
Y. 
W. 
Y. 
W. 

w. 
w. 

0. 
Y. 
W. 
0. 
O. 
Y. 
W. 
D. 
W. 
Y. 
W. 
0. 

Y. 
W. 
0. 
Y. 
W. 
O. 
O. 
Y. 
O. 
O. 

w. 
o. 


Y. 

w. 
w. 

0. 

w. 

0. 
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5SES  FOR  Specific  Compounds— Continued 

d 

f. 

Lung  r«tantion  daM 

«,  nitratM 

3.E-04 
5.E-01 
5.E-01 
1.E-01 
1.E-01 
5.E-04 
2.E-02 
2.E-02 
1.E+00 

5.E-02 
e.E-01 

5.E-02 
e.E-01 
3.E-04 
3.E-04 
1.E-09 
5.E-02 

1.E-02 
1.E-02 
1.E-02 
IE -02 
t.E-02 
5.E-03 
5.E-03 
5.E-03 
8.E-01 

1.E-02 
1.E-05 
1.E-04 
t.E-03 

1.E-01 
1.E-01 
lE^^OO 
3.E-04 
3.E-04 
3.E-04 
3.E-04 
t.E-03 
1.E-03 
ZE-m 
8.E-01 
8.E-01 
&E-02 

5.E-oa 
5.E-oe 

VE>00 
&E-02 
5.E-02 
5.E-02 
3.E-04 
1.E-04 
ftE-Ot 
8.E-01 
5.E-02 
1.E-02 

i.E-oa 

1.E-02 
5.E-02 
5.E-02 
5.E-02 
I.E-t-00 
1.E-02 
3.E-01 
8.E-01 

aE-ot 

1.E+00 

.  I.E-Ot 
.  1.E-03 
.  1.E-03 
.  6.E-0t 
.  aE-01 
.  2.E-01 

W. 
W. 
D. 
W. 

Cmii^hiim~IZIZZlZ..... 

0. 
W. 
W. 
D. 
0. 
0. 

Y. 

D. 

tM _ 

W. 
Y. 
W. 

W. 
0. 

Y. 

W. 

Y. 
W. 

D 
Y. 

W. 

b. 

W  or  0:  dependent  upon  asso- 
ciated element 
D. 
Y. 

W. 

on] 

W. 

W. 

0. 

0. 

des 

Y. 

(hm             

W. 
Y. 

W. 

Y. 

W. 

B 

W. 
W. 
D. 

V. 

W. 

D. 

D. 

Y. 

W. 

0. 

w. 

Y. 

W. 

0. 

m  ,,, 

Y. 

W. 

0. 

Y. 



W. 
0. 
0. 

Y. 

0. 

0. 

M*  nrtrslMt  nilfidM - 

W. 
0. 

Y. 

w. 

0. 

w. 

J2.E-OI 

0. 

Alternative  Absorption  Factors  and  Lung  Retention  Classes  for  Specific  Compounds— Continued 


Element/symbol 

Atomic 
No. 

Compound 

f. 

• 

liing  retention  oaas 

Terbium /Tb 

65 
61 
90 

69 
50 

22 

74 

92 

23 

70 

39 

30 
40 

AH  forms 

3£-04 

d. 

Y. 

W. 

w. 
w. 
d. 

Y. 
W. 
0 

Y. 
W. 

d 
w. 

D. 
Y. 
W. 
Y. 
W. 
Y. 
Y. 
W. 
D. 

.. 

ThaHium/TI 

I.E-1-OO 
2.E-04 
2.E-04 
3.E-04 
2.E-02 
2.E-02 

Thorium/Th .. . . 

Oxides,  hydroxides . .-      „ 

ABoltMM 

Thuliom/Tm 

Tin/Sn „ 

Oxides,  hydroxides,  hatdes.  nitrates,  sulphides.  SrMPO.). 

Another* 

Titanlum/Ti „ „ 

SrTIO, _       _ 

Oni'4,  hyrironr^ts,  carb^fes.  hai^ett,  oitratet 

1.E-02 
1.E-02 
1.E-02 

1.E-02 
3.E-01 
2.E-03 
5.E-02 
5.E-02 
1.E-02 
1.E-02 
3.E-04 
3.E-04 

Tungslen/W 

All  others 

Ingestion* 

Tungsiie  acid~.. 

AHntlMni             

Uranium/U 

IJO,,  Hr(\ 

* 

UOj,  tetravaleni  compounds 

UFi  urar^  (XKnpnunfls 

Vanadhjm/V 

Oxides  liyriraxiries  cwtwdffs  halidaa 

Alolhara , 

Ytterbium/Yb 

OxKfcw  hvctrmnctos  flunrktM  

AInltMra                                                         

Yttrium/Y 

1.E-04 
1.E-04 
5.E-01 
2.E-03 
2.E-03 
2.E-03 

ASnthan 

Zinc/Zn 

Altorms ~     _      .„    ._.    ..            _ 

Zirconium/ 

Carbtdm 

Oxides,  hydroxides.  haKdes.  nitrates.. 

All  others 

■  A  dash  indicates  no  data  lor  the  value  shown. 

■  For  ingestion,  no  hjng  retention  classes  are  listed. 


Appendix  C* 

Derived  Air  Concentration  (DAC)  for 
Workers  From  External  Exposure 
During  Immersion  in  a  Contaminated 
Atmospheric  Cloud 


Radionuclide 

HattAHe 

Air  immersion  DAC 

(jiO/mL) 

(Bq/m«) 

C-11 

20.48  min.. 
9.97  min .... 

4.E-06 
4.E-06 
7.E-07 
4.E-06 
4.E-06 

9.E-07 
5.E-06 
2.E-06 
3.E-06 
3.E-00 
•2.E-04 
3.E-06 
5.E-06 
1.E-06 
2.E-06 
5.E-05 
5.E-06 
1.E-05 
3E-06 
5.E-06 
2.E-06 
PF-06 

1  E+05 

N-13 

1  E+05 

N-16 

0-15 _.. 

F-18  ' 

7.13  s 

122.24  s.... 
109.74 

3.E-(-04 
1.E+05 
1  E+05 

Na-24  ' 

min. 

15.00  h 

9.458  min. 

3.E+04 
2.E+05 
7.E+04 
1.E+05 
1  E  +  11 

Mg-27< 

AI-28' 

a-38' 

Ar-37  

2.240  min.. 
37.21  min.. 

35.02  d 

269  yr 

1.827  h 

22.6  h 

8  719  min.. 

3.927  h 

16.72  8 

3.06  h 

5.752  min.. 
3.75  min .... 

Ar-39 

Ar-41  

K-43  " 

Ca-492 

Sc-M  • 

Sc-«6M  « 

Tt-45  ' 

Ti-52  « 

V-52» 

'7.E+06 
1.E+05 
2.E+05 
4.E+04 
7.E+04 
2.E+06 
2.E  +  05 
4.E+05 
1  E  +  05 

Cr-49  ' 

42.09  min.. 

21.4  m 

2.5785  h...„ 

2E  +  0S 

Mr>-52m  ' 

7E+04 

Mn-56  ' 

7E+04 

Mn-57' 

1  47  min     1     R  F    o<; 

2.E  +  06 

'See  Appendix  E  tor  additional  informatioa 


Radionuclide 

HaH-iife 

Air  immersion  DAC 

(^a/mL) 

(B<i/m>) 

Co-60m  ' 

10.47  min.. 

36.06  h 

2.520  h 

1.E-03 
2.E-06 
8.E-06 

4E+07 

Ni-57  '  * 

7E+04 

Ni-65  '  »  

3.E+05 

Radionuclida 

HaH-«fa 

OiO/mL) 

(Bq/m») 

Cu-61  ' 

3.406  h 

9.74  min .... 
9.40  h 

68.0  min.... 

14.1  h 

7.15  h 

57.04  h 

17.4  min.... 

35.30  h 

31.80  min.. 

172  s. 

35.04  h 

2.1E+05 

yr. 

1.83  h 

10.72  yr 

4.46  h 

76.3  min .... 

2.84  h 

3.16  min.... 

32.32  s 

4.58  h 

1.25  mm.... 

17.8  min.... 

15.44  min.. 
157  s......*... 

258  s 

5.E-06 
5.E-06 
2.E-06 
5.E-06 
1.E-06 
4.E-06 
•1.E-05 
5.E-05 
1.E-06 
2.E-06 
5.E-05 
2.E-06 
5.E-04 

5.E-02 
•1.E-04 
3.E-05 
5.E-06 
2.E-06 
2.E-06 
3.E-06 
8.E-06 
2.E-06 
7.E-06 
2.E-06 
2.E-06 
1.E-06 
2.E-05 
6.E-05 
3.E-06 
2.E-06 
1.E-06 
•5.E-06 
9.E-06 

2.E+05 

Cu-62  • 

2.E+05 

Ga-66 ' 

7E+04 

Ga-68  ' 

2.E+05 

Ga-72  ' 

4.E+04 

Se-73' 

1.E+05 

Br-77  ' >... 

Br-80  ' 

•4.E+05 
2.E+06 

Br-82  ' 

4.E+04 

Br-84  ' 

7.E+04 

Br-85  • 

2.E+06 

Kr-79 

7.E+05 

Kr-61 

2.E  +  07 

Kr-83m 

2.E+09 

Kr-85 

•4.E+06 

Kr-85m 

1.E+06 

Kr-87 

2.E+05 

Kr-88 

7.E+04 

Kr-89 

7.E+04 

Kr-90  

1.E+05 

Rb-81  ' 

3.E+05 

Rb-82  • 

7.E+04 

Rb-88  ' 

3.E+05 

Rb-e9  '    . . 

7.E  +  04 

Rb-90«      

7.E+04 

Rb-90m» 

4.E+04 

Sr-85m  ' 

Sr-87m  ' 

67.66  mm.. 

2.805  h 

2.71  h 

7.3  min 

14.74  h 

3.19  h 

49.71  mm.. 

7.E+04 
2.E+06 

Sr-92  ' 

1.E  +  05 

Sr-93' 

7.E+04 

y-86' 

4.E+04 

Y-90m  ' 

•2.E+05 

Y-91m< 

3.E+05 

Radionuclide 

Half -life 

OiCi/mL) 

(Bq/m») 

Nb-90  ' 

14.60  h 

6.26  mm  .... 
72.1  mm.... 

1.E-07 
9.E-04 
7.E-06 

4.E+03 

Nb-94M » 

Nb-97  ' 

3.E+07 
3.E+05 

Radionuclide 

HaH-We 

Air  immaraton  DAC 

(ftG/mg 

(B«j/m») 

Nb-07M' 

80  a 

6.E-06 
4.E-06 

3.E-06 

S.E-06 
1.E-04 
3.E-06 
1.E-06 
S.E-06 
1.E-04 
2.E-05 
2.E-04 
1.E-03 
9.E-06 
1.E-06 
4.E-06 
2.E-06 
2.E-06 
1.E-04 
2.E-06 
7.E-06 
3.E-05 
3.E-06 
3.E-06 
5.E-06 
2.E-06 
5.E-06 
5.E-06 
5.E-05 
2.E-06 
1.E-06 
•  7.E-07 
1.E-06 

2.E+05 

Mo-91  • 

15-49 

min. 
14-61 

min. 

20.0  h 

51.5  mm.... 

6.02  h 

14.2  mm.... 
4.44  h 
45  s 

1.E  +  05 

Mo-101  ' 

1.E+05 

Tc-95  ' 

2.E+05 

To-96m' 

4.E  +  06 

Tc-99mi 

1.E+06 

Tc-101  » 

4.E  +  05 

Ru-105  ' 

2.E+05 

Rh-I05m '    

4.E  +  06 

Rh-106 » 

29-92  s 

2.37  mm .... 

39.6  s 

24.57  s 

48.7  mm.... 

2.49  h 

3.36  h 

1.658  h 

71.9  s. 

54.15  mm.. 
43.6  mm .... 

2.80  h 

19.0  mm.... 

4.40  h 

12.45  mm.. 
55.4  mm .... 

41.8  mm... 
3.62  mm .... 
24.99  mm.. 

2.30  h 

52.6  mm.... 

6.61  h 

S3  s 

7.E+05 

Ag-106* 

7.E+06 

Ag-109m« 

Ag-IIO* 

4.E+07 
3.E+06 

Cd-111m« 

Cd-117  ' 

4.E+05 
1.E+05 

Cd-117m' 

Ifv-ll3m  ' 

7.E+04 
7.E  +  05 

ln-114' 

4.E  +  06 

Ir»-1l6m' 

7.E+04 

ln-117  ' 

3.E  t-05 

Sb-117  ' 

1.E+06 

Sb-126m  ' 

S6-129  ' 

1.E+0S 
1.E+05 

Te-133 '     

2.E  +  05 

Te-I33m  ' 

7.E  +  04 

Te-134  ' 

2.E  +  05 

(-122  • 

2  E  +  05 

1-128  • 

1-132  ' 

2E  +  06 
7.E  +  04 

1-134' - 

1-135' 

4.E  +  04 
•3.E  +  04 

(-136  » 

4.E^04 

Half -tie 

RadKtnudide 

OtO/mL) 

(Bq/m'l 

Xe-122 

20.1  h 

2.14  h 

8.E-05 
7.E-06 

3.E  +  06 

Xe-123 

3E>05 
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HaH-Me 

Aif  ifnni6fwon  DAC 

Radwnuc<ide 

OiQ/m(.) 

(Bq/m») 

Xe-125       

16.8  h 

36.406  d.... 

8J9d. 

11-84  d.. 

5.245  d 

ai9d 

9.11  h- 

15.36  min  „ 
3.83  min.... 
14.13  min.. 
1.64  min.... 

32.06  h 

32.2  min.... 
9.40  min.... 
2 552  min.. 
18  27  min.. 
10.70  min.. 
95.4  min.... 

7.2  min 

1.73  h 

9.7  min 

7.76  min.... 
8.06  h 

12.7  h 

9.9  min 

3.2  h 

iE-05 
1.E-05 
iE-04 
5.E-04 
1.E-04 
1.E-04 
2.E-05 
1.E-05 
^E-05 
4.E-06 
4.E-06 

•1.E-05 
2.E-X 
1.E-05 
7.E-06 
5.E-06 
5.E-06 
1.E-06 
9.E-04 
1.E-05 
1.E-05 
4.E-06 
1.E-05 
4.E-06 
3.E-06 

•8.E-06 
2.E-05 

7.E-t-06 

Xe-127      

4.E+05 

Xe-I29m 

7.E-f06 

Xe-I3im 

2.E  +  07 

Xe-133 

4.E  +  06 

Xe-I33m 

4.E+06 

X»-13S 

7£-f'06 

Xe-I35m 

4.E+06 

Xe-137 

Xe-138 

Cs-126 • 

7E+06 
IE +05 
1.E+05 

C»-129' 

•4.E+05 

Cs-138  ' 

7.E+04 

Cs-139«..„ 

Ba-137m« 
Ba-141  '  

4.E+05 
3.E+05 
2.E+05 

B»-142  ' 

2.E+05 

L»-142' 

4.E+04 

Pr-i44m« 

3.E+07 

N<}.149 '      

4.E+05 

Gd-162« _ 

T(l-162» -.... 

Dy-157  ' 

4.E+05 
1.E  +  05 
4.E+05 

Re-182m« 

0»-190m« 

Ir-I90m  ' 

1.E+05 

1£+05 

•3.E+06 

Au-195m  » 

30.6 1. 

7.E+06 

Radionudtde 

Half-Me 

Air  immenion  DAC 

OiQ/m(.) 

(Bq/m») 

Tl-200' „ 

26.1  h. 

3.E-06 

1.E+05 

■n-207«„ _. 

4.77  min.... 

»4£-05 

»  1.E+06 

■n-206* _. 

3.653  min.. 

1.E-06 

4.E+04 

■n-209« 

2.20  min... 

2.E-06 

7.E+04 

Tt-210« _.J 

1.30  min... 

1.E-06 

4.E+04 

Pb-204m  « 

66.9  min.... 

2£-06 

7.E  +  04 

Bi-211  •_ _j 

2.13  min.... 

IE -04 

4.E+06 

Po-211» - 

0.516* — 

5.E-04 

2.E+07 

Rf>-220 

55.61  S 

•e.E-09 

•  3.E+02 

Rn-222 

3.824  d H 

•3.E-08 

•1.E+03 

"n>-233  » 

2^3min.... 

1.E-04 

4E+06 

P»-234  ' 

6.70  h     __ 

2E-06 

7.E+04 

P»-234»n« __ 

1.17  min  _. 

•4.E-05 

M.E+06 

U-239  ' 

23.40  min„ 

•  8^-05 

•3.E+06 

Np-240  ' _ 

65  ffiin 

4£-06 

1.E+05 

Np-240m» 

7.4  min 

1£-05 

4.E+05 

Affl-246  •  - - 

25.0  min... 

4.E-06 

1.E+05 

■  Committed  effective  dose  e(|uiva(en(  from  Inhala- 
tion •  caicutated  In  ICRP  Publication  30,  but  ffw 
DAC  value  for  avtemal  exposive  to  a  contaminatad 
atmospheric  c<oud  it  more  restrictive  than  ttie  DAC 
value  for  lnt^alatlon. 

'  Committed  etfectwe  dose  equivalent  from  inhala- 
tion «  not  caictiiated  m  ICRP  Publication  30.  but 
DAC  value  for  external  exposure  to  cor^mtnated 
Cloud  should  be  more  restrictive  than  DAC  vaioe  for 
inhalation  due  to  relatively  short  haH-Ha  of  radionu- 
clide. 

'  DAC  value  m  determined  by  linnrt  on  annual  dot* 
equivalent  lo  slun,  rather  than  Imil  on  annual  effec- 
tive dose  equtvalent 

*  DAC  value  applies  to  radionudide  in  vapor  form 
only:  DAC  value  tor  inhalation  is  more  restrictive  fbr 
radwnudide  m  inorganic  form. 

*  DAC  value  appfe*  to  radionuclide  inorganic  or 
vapor  form. 

*  DAC  value  tor  exposure  to  contaminated  atnK)s- 
phenc  doud  «  me  same  as  DAC  value  for  rhala- 
bon. 


Appen^xD 

Surface  Radioactivity  Values' 


iMuciide 


Remov- 


T 


H 


FKad  + 
Ramov- 


(dpm/lOO 
cm*) 

(dpm/100 
em*) 

U-rtat  U-235.  U-236. 

1.000 

5,000 

flnd  AMOCMBd 

20      

300 

Ra-228,  14Th-230. 

Th-228  Pa-231. 

AC-227  1-125, 1- 

129. 

Th-nal.  T»>-232.  Sr- 

200 __. 

1.000 

90.  Ra-223,  Ra- 

224,  U-232,  1-126, 

1-131.  1-133. 

Beta-gamma  emitters 
(nuclides  with  decay 

1,000 

5.000 

modes  other  than 

alpha  emission  or 

spontaneous  fission) 

except  Sr-90  and 

others  noted 

above.*. 

Tritium  Organic 

(Resefved) .... 

(Reserved) 

compounds; 

surfaces 

contaminated  by  HT 

and  metal  tntide 

aerosols. 

■  The  vakws  in  Otis  appandbi  apply  to  radioactiwe 
contamination  deposited  oa  but  not  incorporated 
Into  the  interior  of  the  contwnineted  item.  Where 
surface  contamination  by  both  alpha-  arK)  beta- 
^amma-emtting  nuclides  exists,  the  limits  estab- 
lished for  alpha-  and  bela-gamma-emitting  nuclides 
apply  Independently. 

»  As  used  m  this  table,  dpm  (disintegrations  per 
minute)  mear>s  ttie  rate  of  emission  by  radioactive 
malarial  as  determined  by  correcting  ttie  counts  per 
minutes  observed  by  an  appropriate  detector  for 
background.  efficiefx:y,  and  geornetric  factors  asso- 
datad  with  the  instrumentation. 

■  The  levels  may  be  averaged  over  one  square 
meter  provided  tfie  maximum  surface  activity  in  afiy 
area  of  100  cm  '  is  less  ttian  three  times  ttie  value 
specified  For  purposes  of  averaging,  any  square 
meter  of  surface  shall  be  considerea  to  be  above 
the  activity  value  G  &.  (1)  from  measurements  of  a 
represenlatrve  number  n  of  sections  It  is  determined 
that  1/nl,  S,  ^  G.  where  S,  is  the  dis/min  100cm* 
determined  from  measurement  of  section  i;  or  (2)  it 
is  determined  that  the  sum  of  the  activity  of  aU 
isolated  spots  or  particles  in  any  100  cm*  area 
exceeds  3G. 

*  The  amount  of  removable  radioactive  material 
per  10O  cm  >  of  surface  area  should  be  determined 
by  wving  tt^at  area  with  dry  filter  or  soft  absorbent 
paper,  applying  moderate  pressure.  ar>d  assessing 
ttie  amount  of  radioactive  material  on  the  wipe  with 
an  appropriate  instrument  of  known  efficiency. 
(h4ote — The  use  of  dry  material  may  not  be  appropri- 
ate for  tntium  )  When  removable  contammation  on 
ob)ects  of  surface  are  a  less  than  iOO  cm*  is 
determined,  the  activity  per  unit  area  should  be 
based  on  the  actual  area  and  fhe  entire  surface 
shouM  be  wfied.  Except  for  tansuramcs  and  Ra- 
228.  Ao-227.  Th-228,  Th-230,  and  Pa-231  alpha 
emittera.  It  is  rxjt  necessary  to  use  wiping  techniques 
to  measure  removable  contamination  levels  if  Aract 
scan  surveys  indicate  that  the  total  residual  surface 
contamination  levels  are  within  ttie  limits  for  remov- 
able contamination. 

•Thie  category  of  radtonuclides  includes  mixed 
■aaion  products,  irK:kxllrn  the  Sr-90  which  «  present 
in  tfwm.  It  does  not  ap(^  to  Sr-90  which  has  been 
separated  from  ttie  ofher  fission  products  or  mix- 
lues  wfiere  the  SR-90  has  been  ennched. 


APPENDIX  E 

Derived  Air  Concentrations  for 
Controlling  Radiation  Exposure  to 
Workers  at  DOE  Facilities 

The  derived  air  concentrations  (DAC) 
for  limiting  radiation  exposures  through 
inhalation  of  radionuclides  by  workers 
are  listed  in  Appendix  A.  The  DAC 
values  are  given  in  units  of  fiCi/mL  and 
in  units  of  Bq/m  '  in  the  facing  pages. 
The  values  are  based  on  either  a 
stochastic  (committed  effective  dose 
equivalent]  dose  limit  of  5  rem  (0.05  Sv) 
or  a  nonstochastic  (organ)  dose  limit  of 
50  rem  (0.5  Sv)  per  year,  whichever  is 
more  limited.  (Note:  the  15  rem  [0.15  Sv) 
dose  limit  for  the  lens  of  the  eye  does 
not  appear  as  a  critical  organ  dose 
limit.) 

Appendix  A  contains  five  columns  of 
information:  (1)  Radionuclide;  (2) 
inhaled  air  DAC  for  lung  retention  class 
D;  (3)  inhaled  air  DAC  for  lung  retention 
class  W;  (4)  inhaled  air  DAC  for  lung 
retention  class  Y;  and  (5)  an  indication 
of  whether  or  not  the  DAC  for  each 
class  is  controlled  by  the  stochastic 
(effective  dose  equivalent)  or 
nonstochastic  (tissue)  dose.  The  classes 
D,  W,  and  Y  have  been  established  to  . 
describe  the  clearance  of  inhaled 
radionuclides  from  the  lung.  This 
classification  refers  to  the  approximate 
length  of  retention  in  the  pulmonary 
region.  Thus,  the  range  of  half-times  is 
less  than  10  days  for  class  D  (days), 
from  10  to  100  days  for  class  W  (weeks), 
and  greater  than  100  days  for  class  Y 
(years).  The  DACs  in  Appendix  A  are 
listed  by  radionuclide,  in  order  of 
increasing  atomic  mass,  and  are  based 
on  the  assumption  that  the  particle  size 
distribution  of  the  inhaled  material  is 
unknown  and  an  assumed  particle  size 
distribution  of  1  >im  is  used.  For 
situations  where  the  particle  size 
distribution  is  known  to  differ 
significantly  from  1  p.m,  appropriate 
corrections  can  be  made  to  both  the 
estimated  dose  to  workers  and  the 
DACs. 

Alternative  absorption  factors  and 
lung  retention  classes  for  specific 
compounds  are  listed  by  element  in 
Appendix  B  for  cross-referencing  with 
the  inhalation  DACs  in  Appendix  A.  The 
data  shown  in  Appendix  B  are  listed  by 
element  in  alphabetical  order. 

The  air  immersion  DAC  values  shown 
in  Appendix  C  are  based  on  a  stochastic 
limit  of  5  rem  (0.5  Sv)  per  year  or  a 
nonstochastic  (organ)  dose  limit  of  50 
rem  (0.5  Sv)  per  year.  Appendix  C 
contains  four  columns  of  information:  (1) 
radionuclide:  (2)  half-life  in  units  of 
seconds  (s),  minutes  (min),  hours  (h), 
days  (d).  or  years  (y);  (3)  air  immersion 


1991  /  Proposed  Rules 


APPENDIX  E 

Derived  Air  Concentrations  fat- 
Controlling  Radiation  Exposure  to 
Workers  at  DOE  Facilities 

The  derived  air  concentrations  (DAC) 
for  limiting  radiation  exposures  through 
inhalation  of  radionuclides  by  workers 
are  listed  in  Appendix  A.  The  DAC 
values  are  given  in  units  of  p,Ci/mL  and 
in  units  of  Bq/m  '  in  the  facing  pages. 
The  values  are  based  on  either  a 
stochastic  (committed  effective  dose 
equivalent)  dose  limit  of  5  rem  (0.05  Sv) 
or  a  nonstochastic  (organ)  dose  limit  of 
50  rem  (0.5  Sv)  per  year,  whichever  is 
more  limited.  (Note:  the  15  rem  (0.15  Sv| 
dose  limit  for  the  lens  of  the  eye  does 
not  appear  as  a  critical  organ  dose 
limit.) 

Appendix  A  contains  five  columns  of 
information:  (1)  RadionucUde;  (2) 
inhaled  air  DAC  for  lung  retention  class 
D;  (3)  inhaled  air  DAC  for  lung  retention 
class  W;  (4)  inhaled  air  DAC  for  lung 
retention  class  Y;  and  (5)  an  indication 
of  whether  or  not  the  DAC  for  eadi 
class  is  controlled  by  the  stochastic 
(effective  dose  equivalent)  or 
nonstochastic  (tissue)  dose.  The  classes 
D,  W,  and  Y  have  been  established  to 
describe  the  clearance  of  inhaled 
radionuclides  from  the  lung.  This 
classification  refers  to  the  approximate 
length  of  retention  in  the  pulmonary 
region.  Thus,  the  range  of  half-times  is 
less  than  10  days  for  class  D  (days), 
from  10  to  100  days  for  class  W  (weeks), 
and  greater  than  100  days  for  class  Y 
(years).  The  DACs  in  Appendix  A  are 
listed  by  radionuchde,  in  order  of 
increasing  atomic  mass,  and  are  based 
on  the  assumption  that  the  particle  size 
distribution  of  the  inhaled  material  is 
unknown  and  an  assumed  particle  size 
distribution  of  1  )im  is  used.  For 
situations  where  the  particle  size 
distribution  is  known  to  differ 
significantly  from  1  \im,  appropriate 
corrections  can  be  made  to  both  the 
estimated  dose  to  woriters  and  the 
DACs. 

Alternative  absorption  factors  and 
lung  retention  classes  for  specific 
compounds  are  listed  by  element  in 
Appendix  B  for  cross-referencing  with 
the  inhalation  DACs  in  Appendix  A.  The 
data  shown  in  Appendix  B  are  listed  by 
element  in  alphabetical  order. 

The  air  immersion  DAC  values  shown 
in  Appendix  C  are  based  on  a  stochastic 
limit  of  5  rem  (0.5  Sv)  per  year  or  a 
nonstochastic  (organ)  dose  limit  of  50 
rem  (0.5  Sv)  per  year.  Appendix  C 
contains  four  columns  of  information:  (1) 
radionuclide:  (2)  half-life  in  units  of 
seconds  (s),  minutes  (min),  hours  (h). 
days  (d),  or  years  (y):  (3)  air  immersion 


DAC  in  units  of  nCi/mL;  and  (4)  Air 
immersion  DAC  in  units  of  Bq/m  '.  The 
data  are  listed  by  radionuclide  in  order 
of  increasing  atomic  mass.  The  air 
immersion  DACs  were  calculated  for  a 
continuous,  nonshielded  exposure  via 
immersion  in  a  semi-infiRite 
atmospheric  cloud. 

The  DAC  value  for  air  immersion 
listed  in  Appendix  C  for  a  given 
radionuclide  is  determined  either  by  a 
limit  on  annual  effective  dose 
equivalent,  which  provides  a  limit  on 
stochastic  radiation  effects,  or  by  a  limit 
on  annual  dose  equivalent  to  any  organ, 
which  provides  a  limit  on  nonstochastic 
radiation  effects.  For  most  of  the 
radionuclides  listed  in  Appendix  C  the 
DAC  value  is  determined  by  the  limit  on 
annual  effective  dose  equivalent.  Thus, 
the  few  cases  where  the  DAC  value  is 
determined  by  the  limit  on  annual  dose 
equivalent  to  skin  are  indicated  in  the 
table  by  en  appropriate  footnote.  Again, 
the  DACs  listed  in  Appendix  C  account 
only  for  immersion  in  a  semi-infinite 


cloud  and  do  not  account  for  inhalation 
or  ingestion  exposures. 

Three  classes  of  radionuclides  are 
included  in  the  air  immersion  DACs  as 
described  below. 

(1)  Class  1.  The  first  class  of 
radionuclides  includes  selected  noble 
gases  short-lived  activation  products 
that  ocrur  in  gaseous  form.  For  these 
radionuclides,  inhalation  doses  are 
negligible  compared  to  the  external  dose 
from  immersion  in  an  atmospheric 
cloud. 

(2)  Class  2.  The  second  class  of 
radionuclides  includes  those  for  which  a 
DAC  value  for  inhalation  has  been 
calculated  but  for  which  the  DAC  value 
for  external  exposure  to  a  contaminated 
atmospheric  cloud  is  more  restrictive 
(i.e.,  results  in  a  lower  DAC  value). 
These  radionuclides  generally  have  half- 
lives  of  a  few  hours  or  less,  or  are 
eliminated  from  the  body  following 
inhalation  sufficiently  rapidly  to  limit 
the  inhalation  dose. 


(3)  Class  3.  The  third  class  of 
radionuclides  includes  selected  isotopes 
with  relatively  short  half-lives.  These 
radionuclides  typically  have  half-lives 
that  are  less  than  10  minutes,  they  do 
not  occur  as  a  decay  product  of  a 
longerlived  radionuclide,  or  they  lack 
sufficient  decay  data  to  permit  internal 
dose  calculations.  These  radionuclides 
are  also  typified  by  a  radioactive 
emission  of  highly  intense,  high-energy 
photons  and  rapid  removal  from  the 
body  following  inhalation. 

The  DAC  values  are  given  for 
individual  radionuclides.  For  known 
mixtures  of  radionuclides,  the  sum  of  the 
ratio  of  the  observed  concentration  of  a 
particular  radionuclide  and  its 
corresponding  DAC  for  all  radionuclides 
in  the  mixture  must  not  exceed  1.0.  For 
unknown  radionuclides,  the  most 
restrictive  DAC  (lowest  value)  for  those 
isotopes  not  known  to  be  absent  shall 
be  used. 

[FR  Doc.  91-28834  Filed  12-6-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

I AD-FRL  4032-51 

Standards  of  Performance  for  New 
Stationary  Sources;  Perchloroethylene 
Dry  Cleaners 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule;  Withdrawal. 


summary:  The  proposed  new  source 
performance  standards  (NSPS)  for 
limiting  emissions  of  volatile  organic 
compounds  (VOC)  from  new,  modified, 
and  reconstructed  perchloroethylene 
(percl  dry  cleaners  published  in  the 
Federal  Register  on  November  25. 1980 
(45  FR  78174)  is  being  withdrawn.  The 
proposed  standards  implemented 
section  111  of  the  Clean  Air  Act  and 
were  based  on  the  Administrator's 
determination  that  perc  dry  cleaners 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intent  of  this  notice  is  to  notify  owners 
and  operators  of  dry  cleaning  facilities 
that  EPA  is  proposing  to  regulate  the 
proposed  NSPS  under  section  111  of  the 
Clean  Air  Act  is  being  withdrawn  and 
that  dry  cleaning  facilities  instead  under 
section  112  of  the  Clean  Air  Act 
Amendments  of  1990.  The  notice  of 
proposed  rulemaking  under  section  112 
is  published  elsewhere  in  today's 
Federal  Register. 

EFFECTIVE  DATE:  December  9. 1991. 
ADDRESSES:  Docket.  Docket  No.  A-79- 
30.  containing  supporting  information 
used  by  EPA  in  developing  the  proposed 
standards,  and  a  copy  of  this  notice  are 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section,  Waterside  Mall,  room 
1500. 1st  floor,  401  M  Street.  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  George  Smith  at  (919)  541-1549  or 
Mr.  Fred  Porter  at  (919)  541-5251. 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  On 
December  26, 1985  (50  FR  52880),  EPA 
published  a  Notice  of  Intent  to  List  PCE 
as  a  potentially  toxic  air  pollutant  to  be 
regulated  under  section  112  of  the  CAA 
and  solicited  information  on  the 
potential  carcinogenicity  of  PCE. 


Perchloroethylene  is  the  predominant 
solvent  used  in  dry  cleaning. 

Subsequent  to  EPA's  Notice  of  Intent 
to  List,  the  Clean  Air  Act  Amendments 
of  1990  were  enacted.  The  CAA  includes 
a  list  of  190  hazardous  air  pollutants 
(section  112(b))  which  includes  PCE. 
This  pollutant  is  emitted  from  dry 
cleaning  facilities.  Therefore,  EPA  is 
proposing  to  regulate  PCE  emissions 
from  dry  cleaning  facilities  under 
authority  of  section  112  of  the  Clean  Air 
Act  Amendments  of  1990  as  published 
elsewhere  in  today's  Federal  Register. 

Dated:  November  15, 1991. 
WUliam  K.  Reilly. 
Administrator. 
(FR  Doc.  91-28066  Filed  12-6-91:  8:45  am] 
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40  CFR  Part  63 
[AD-FRL-4032-61 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Perchloroethylene 
Emissions  From  Dry  Cleaning  Facilities 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  The  proposed  standard 
would  limit  emissions  of 
perchloroethylene  (PCE)  from  existing 
and  new  dry  cleaning  facilities.  The 
proposed  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
implement  section  112(d)  of  the  Clean 
Air  Act  (CAA)  Amendments  of  1990. 
which  require  the  Administrator  to 
regulate  emissions  of  hazardous  air 
pollutants  (HAP's)  listed  in  section 
112(b)  of  the  Act.  one  of  which  is  PCE. 
This  pollutant  is  emitted  from  dry 
cleaning  facilities.  The  intent  of  the 
proposed  standards  is  to  protect  the 
public  health  by  requiring  new  and 
existing  major  sources  to  control 
emissions  to  the  level  achievable  by  the 
maximum  achievable  control  technology 
(MACT)  and  by  requiring  smaller  area 
sources  to  control  emissions  using 
generally  available  control  technologies 
(GACT).  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction  and  any  non-air  quality  and 
other  air  quality  related  health  and 
environmental  impacts,  and  energy 
requirements. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 


data,  views,  or  arguments  concerning 
the  proposed  standard  for  dry  cleaning 
facilities. 

A  document  announcing  the 
withdrawal  of  the  proposed  new  source 
performance  standard  (NSPS)  for 
regulating  volatile  organic  compound 
(VOC)  emissions  from  PCE  dry  cleaners 
is  published  elsewhere  in  today's 
Federal  Register. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  February  7. 1992. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  2, 1992.  a  public 
hearing  will  be  held  on  January  8. 1992. 
beginning  at  9  a.m.  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Stevens  to  verify  that  a  hearing  will  be 
held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  January  2. 1992.  Contact 
Mrs.  Stevens  at  (919)  541-5578. 
addresses:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131).  ATTN:  Docket  No.  A-88-11.  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  pubhc  hearing,  it  will 
be  held  at  the  EPA  Environmental 
Research  Center  Annex  Auditorium 
located  at  Alexander  Drive  at  Highway 
54  in  the  Research  Triangle  Park.  North 
Carolina.  Persons  interested  in  attending 
the  hearing  or  wishing  to  present  oral 
testimony  should  contact  Ms.  Julia 
Stevens.  Standards  Development  Branch 
(MD-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (919) 
541-5578. 

Background  Information  Documents. 
The  background  information  document 
(BID)  and  the  economic  impact  analysis 
for  the  proposed  standards  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35).  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (919) 
541-2777.  Please  refer  to  "Dry  Cleaning 
Facilities — Background  Information  for 
Proposed  Standards,"  EPA-450/3-91- 
020a  and  "Economic  Impact  of 
Regulatory  Controls  in  the  Dry  Cleaning 
Industry."  EPA-450/ 3-91-021. 

Docket.  Docket  No.  A-88-11. 
containing  supporting  information  used 
in  developing  the  proposed  standard,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  at  the  EPA's 
Air  Docket  Section.  Waterside  Mall, 
room  1500. 1st  floor.  401  M  Street.  SW.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  information  concerning  the 
standards,  contact  Mr.  George  Smith  at 
(919)  541-1549  or  Mr.  Fred  Porter  at  (919) 
541-5251.  Standards  Development 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  For  information 
concerning  the  health  effects  of  PCE, 
contact  Ms.  Karen  Blanchard  at  (919) 
541-5503,  Pollutant  Assessment  Branch, 
Emission  Standards  Division  (MD-13)  at 
the  above  address.  For  information 
regarding  the  technical  aspects,  contact 
Mr.  Robert  Rosensteel  at  (919)  541-5608, 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  (MD-13), 
also  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  List  of  Categories  and  Subcategories 

II.  Background 

III.  National  Emission  Standards  for 

Hazardous  Air  Pollutants  Decision 
Process 

A.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

B.  Criteria  for  Development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

C.  Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Technology  "Floors" 

IV.  Summary  of  Proposed  Standards 

V.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  Facilities  Affected  by  These  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

B.  Air 

C.  Water,  Solid  Waste,  and  Noise 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

VI.  Rationale 

A.  Selection  of  Pollutants  and  Source 
Category  for  Control 

B.  Selection  of  Emission  Points  to  be 
Covered  by  the  Standards 

C.  Selection  of  Basis  of  Proposed  Standard 
for  New  and  Existing  Sources — Selection 
of  Maximum  Achievable  Control 
Technology  or  Generally  Available 
Control  Technologies 

D.  Selection  of  Format  for  the  Proposed 
Standards 

E.  Selection  of  Equipment  and  Pollution 
Prevention  Standards 

F.  Equivalent  Systems  of  Emission 
Reduction 

G.  ModiTicalion  and  Reconstruction 
Considerations 

H.  Selection  of  Monitoring  Requirements 

and  Emission  Test  Methods 
I.  Selection  of  Recordkeeping  and 

Reporting  Requirements 
|.  Operating  Permit  Program 
K.  Solicitation  of  Comments 

VII.  Administrative  Requirements 
A.  Public  Hearing 


B.  Docket 

C.  Executive  Order  12291 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Miscellaneous 

I.  List  of  Categories  and  Subcategories 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  require,  under 
section  112.  that  EPA  evaluate  and 
control  emissions  of  HAP's.  The  control 
of  hazardous  air  pollutants  (HAP's)  is 
achieved  through  promulgation  of 
emission  standards  under  sections 
112(d)  and  112(f)  for  categories  of 
sources  that  emit  HAP's.  The  EPA 
recently  published  a  notice  outlining  the 
procedures  used  to  identify  a  list  of 
categories  of  major  sources  and  area 
sources  of  HAP's,  and  a  preliminary  list 
of  such  categories  (required  to  be 
promulgated  under  section  112(c)(1)) 
was  published  in  the  Federal  Register  on 
June  21.  ?991  (56  FR  28548].  A 
promulgated  list  for  major  source 
categories  will  be  published  in  the  near 
future.  Section  112(c)(3)  directs  the 
Administrator  to  list  each  category  or 
subcategory  of  area  sources  which  the 
Administrator  finds  "presents  a  threat  of 
adverse  effects  to  human  health  or  the 
environment."  Section  112(c)(3)  also 
directs  the  Administrator  to  list  within  5 
years  "sufficient  categories  or 
subcategories  of  area  sources  to  ensure 
that  area  sources  representing  90 
percent  of  the  area  source  emissions  of 
the  30  HAP's  that  present  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas  are  subject  to 
regulation." 

Four  dry  cleaning  source  categories 
(for  chlorinated  solvents)  were  included 
on  that  preliminary  list:  (1)  Dry 
cleaning— coin  operation  (plant);  (2)  dry 
cleaning— coin  operation  (self-service); 
(3)  dry  cleaning — commercial;  and  (4) 
dry  cleaning — industrial.  As  described 
below,  when  EPA  analyzed  each  of 
these  categories,  the  disti,nguishing 
characteristic  of  each  category  was  the 
type  of  machine  used,  it  became 
apparent  that  each  category  should  be 
subcategorized  by  machine  type. 
Therefore,  the  following  dry  cleaning 
source  categories  and  subcategories 
were  analyzed  in  the  context  of  this 
rulemaking: 


Source  category 

Subcategory 

Coin-operation  (self- 
service). 

[>y-to-*y  machines 

Source  category 

Subcategory 

Industrial  (ma|or) 

Dry-to-dry  machines. 

Commercial  (major) 

Commerc»al  (area) 

Transfer  machines. 
Transfer  machines. 
Dry-to-dry  machines 
Trarwfer  machines. 

Coin-operation  (plant) \  Ory-to-dry  machines. 


All  sources  in  the  industrial  category 
are  major  sources.  All  sources  in  the 
plant  coin-operation  and  self-service 
coin-operation  categories  are  area 
sources.  The  commercial  sector  has  two 
basic  types  of  machines:  dry-to-dry  and 
transfer.  Except  for  the  45.4  kilograms 
(kg)  (100-pound  (lb))  dry-to-dry  machine, 
potential  emissions  from  dry-to-dry 
machines,  considering  controls,  do  not 
exceed  9.1  megagram  per  year  (Mg/yr) 
(10  tons  per  year  [tpy])  of  PCE.  A  major 
source  includes  any  source  that  emits  or 
has  the  potential  to  emit,  considering 
controls,  in  the  aggregate.  9.1  Mg/yr  (10 
tpy)  of  any  HAP  (CAA  Section 
112(a)(1)).  In  other  regulatory  contexts, 
"potential  to  emit"  has  been  defined  as 
the  maximum  capacity  of  a  stationary 
source  to  emit  a  pollutant  under  its 
physical  and  operational  design.  Any 
physical  or  operational  limitation  on  the 
capacity  to  emit  includes  any  air 
pollution  control  equipment  and 
restrictions  on  operations  or  on  the 
amount  of  material  processed  if  such 
limitation  is  Federally  enforceable  (see 
40  CFR  52.21(4)).  There  are  three  basic 
sizes  of  transfer  machines  in  the 
commercial  sector:  15.9  kg.  22.7  kg.  and 
45.4  kg  (35  lb.  50  lb.  and  100  lb).  Their 
potential  to  emit,  as  well  as  the  45.4-kg 
(100-lb)  dry-to-dry  machine,  can  exceed 
9.1  Mg/yr  (10  tpy).  Very  few  facilities 
would  operate  in  a  manner  whereby 
their  emissions  would  be  in  excess  of  9.1 
Mg/yr  (10  tpy).  However,  a  Federally 
enforceable  permit  limitation  may  limit 
a  source's  potential  to  emit.  Therefore, 
for  purposes  of  this  proposed 
rulemaking,  EPA  is  proposing  that  the 
industrial  source  category  and  major 
sources  under  the  commercial  source 
category  be  regulated  under  maximum 
achievable  control  technology  (MACT). 
The  EPA  is  also  proposing  that  the 
commercial  source  category,  which 
includes  area  sources,  be  listed  under 
section  112(c)(3)  for  regulation  under 
generally  available  control  technology 
(GACT).  (See  section  V.A  for  a  detailed 
discussion  of  the  rationale  for  listing  this 
area  source  category.) 

After  evaluation,  EPA  is  proposing  not 
to  list  the  plant  coin-operation  area 
source  category  under  section  112(c)(3) 
for  regulation.  There  are  approximately 
1,400  uncontrolled  facilities  in  this 
category,  emitting  a  total  of  about  800 
Mg/yr  (880  tpy)  of  HAP.  There  is  a 
negative  growth  rate  (existing  facilities 
are  not  being  replaced).  Therefore,  this 
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area  source  category  does  not  meet  the 
criteria  for  listing  under  section 
112(c)(3). 

Also,  EPA  is  proposing  that  the  self- 
service  coin-operation  area  source 
category  not  be  listed  under  section 
112(c)(3)  for  regulation.  Due  to  the  small 
number  of  existing  facilities  (about  200). 
amount  of  emissions  (about  78  Mg/yr  (86 
fpy))  from  these  sources,  and  negative 
growth  rate,  regulation  of  this  source 
category  is  not  warranted. 

n.  Background 

On  November  25. 1980  (45  FR  78174). 
EPA  proposed  new  source  performance 
standards  (NSPS)  to  limit  emissions  of 
volatile  organic  compounds  (VOC's) 
from  new,  modified,  and  reconstructed 
perchloroethylene  (PCE)  dry  cleaners 
under  the  authority  of  section  111  of  the 
Clean  Air  Act  (CAA).  On  December  28. 
1985  (50  FR  52880).  EPA  published  a 
Notice  of  Intent  to  List  KZE  as  a 
potentially  toxic  air  pollutant  to  be 
regulated  under  section  112  of  the  CAA 
and  solicited  information  on  the 
potential  carcinogenicity  of  PCE. 
Perchloroethylene  is  the  predominant 
solvent  used  in  dry  cleaning.  It  has 
chemical  and  physical  properties  which 
make  it  the  most  desirable  solvent 
available  for  the  dry  cleaning  of  fabrics. 
Information  was  also  requested  on 
applicable  emission  control  equipment 
and  the  associated  level  of  control 
achievable. 

Subsequent  to  the  EPA's  issuance  of 
the  1980  proposed  rule  and  to  the  EPA's 
Notice  of  Intent  to  List  and  possible 
regulation  of  PCE  emissions  from  dry 
cleaners  under  section  112,  a  private 
citizens  group  from  Oregon,  Francis  P. 
Cook,  et  al.,  bT'ought  suit  against  the 
Administra'nr  of  EPA  to  compel  him  to 
issue  a  final  rule  regulating  emissions 
from  PCE  d'-v  cieaners  under  the 
authority  of  .sect.on  111  of  the  CAA.  The 
EPA  and  pla:rt;ffs  negotiated  a 
settlement  of  the  lawsuit  whereby  EPA 
agreed  to  enter  into  a  Consent  Decree. 
The  U.S.  Distr.c*  Court  for  the  District  of 
Oregon  entered  the  Consent  Decree  on 
March  16, 19M0.  In  the  Consent  Decree, 
the  EPA  Administrator  agreed  to  sign 
proposed  nahonal  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  PCE  dry  cleaning  facilities  within  1 
year  and  promuljjate  the  standard 
within  2  yeai-s  following  enactment  of 
the  new  amendments  to  the  CAA. 
Because  the  CAA  amendments  were 
enacted  on  November  15, 1990,  the 
NESHAP  for  dry  cleaning  facilities  must 
be  proposed  by  November  1991  and 
promulgated  by  November  1992. 

The  EPA  is  proposing  to  regulate  PCE 
emissions  from  dry  cleaners  under 
authority  of  section  112  of  the  CAA 


Amendments  because  this  pollutant  is 
included  on  the  Hst  of  hazardous  air 
pollutants  (HAFs)  found  in  section 
112(b). 

A  notice  announcing  the  withdrawal 
of  the  proposed  NSPS  for  regulating 
VOC  emissions  from  PCE  dry  cleaners 
under  section  111  is  published  elsewhere 
in  today's  Federal  Register. 

111.  National  Emission  Standards  for 
Hazardous  Air  Pollutants  Decision 
Process 

A.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

Title  ni  of  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  was  enacted  to 
help  reduce  the  increasing  amount  of 
nationwide  air  toxics  emissions.  Under 
Title  III.  section  112  was  amended  to 
give  EPA  the  authority  to  establish 
national  standards  to  reduce  air  toxics 
from  sources  that  emit  one  or  more 
hazardous  air  pollutant  (HAP).  Section 
112(b)  contains  a  list  of  HAFs,  which 
are  the  specific  air  toxics  to  be  regulated 
by  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP). 
Section  112(c)  directs  EPA  to  use  this 
pollutant  list  to  develop  and  publish  a 
list  of  source  categories  for  which  a 
N'ESHAP  will  be  developed.  The  EPA 
must  list  all  known  categories  and 
subcategories  of  "major  sources" 
(defined  below)  which  emit  one  or  more 
of  the  listed  HAP's.  Area  source 
categories  selected  by  EPA  for  NESHAP 
development  will  be  based  on  the 
Administrator's  judgment  that  the 
sources  in  a  category,  individually  or  in 
aggregate,  pose  a  "threat  of  adverse 
effects  to  health  and  the  environment." 
The  CAA  Amendments  require  this 
initial  list  of  source  categories  to  be 
proposed  by  November  1991  and  a 
schedule  of  their  NESHAP  promulgation 
dates  to  be  proposed  by  November  1992. 

B.  Criteria  for  Development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 

112,  as  amended.  The  statute  requires 
the  standard  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of 
HAP's  that  is  achievable  for  new  or 
existing  sources.  The  N'ESHAP  must 
reflect  consideration  of  the  cost  of 
achieving  the  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impacts,  and  enei^y 
requirements  for  control  levels  more 
stringent  than  the  maximum  achievable 
control  technology  (MACT)  floors 


(described  below).  The  emission 
reduction  may  be  accomplished  through 
application  of  measures,  processes, 
methods,  systems  or  techniques 
including,  but  not  limited  to.  measures 
which: 

(A)  Reduce  the  volume  of.  or  eliminate 
emissions  of.  such  pollutants  through 
process  changes,  substitution  of 
materials  or  other  modifications. 

(B)  Enclose  systems  or  processes  to 
eliminate  emissions. 

(C)  Collect,  capture  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point. 

(D)  Are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
subsection  (h).  or 

(E)  Are  a  combination  of  the  above 
(Section  112(d)(2)).  To  develop  a 
NESHAP,  EPA  collects  information 
about  the  industry,  including 
information  on  emission  source 
characteristics,  control  technologies, 
data  from  HAP  emission  tests  at  well- 
controlled  facilities,  and  information  on 
the  costs  and  other  energy  and 
environmental  impacts  of  emission 
control  techniques.  The  EPA  uses  this 
information  to  analyze  possible 
regulatory  approaches. 

Although  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  emissions  from  a 
source  may  be  impossible  or  at  least 
impracticable  due  to  technological  and 
economic  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

If  sources  in  the  source  category  are 
major  sources  (the  potential  to  emit, 
considering  controls,  9.1  Mg/yr  |10  tpyj 
or  greater  of  any  one  HAP  or  22.7  Mg/yr 
[25  tpy]  or  greater  of  total  HAP's),  then  a 
MACT  standard  is  required.  The  level  of 
control  corresponding  to  the  MACT 
floor  needs  to  be  determined  as  a 
starting  point  for  developing  the 
regulatory  alternatives. 

C.  Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Technology  "Floors" 

The  Act  directs  the  Administrator  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  which 
emit  one  or  more  of  the  HAP's  listed  in 
section  112(b)  [CAA  section  112(c)J.  The 
Administrator  shall  list  all  major 
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(described  below).  The  emission 
reduction  may  be  accomplished  through 
application  of  measures,  processes, 
methods,  systems  or  techniques 
including,  but  not  limited  to,  measures 
which: 

(A)  Reduce  the  volume  of.  or  eliminate 
emissions  of,  such  pollutants  through 
process  changes,  substitution  of 
materials  or  other  modifications, 

(B)  Enclose  systems  or  processes  to 
eliminate  emissions, 

(C)  Collect,  capture  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point, 

(D)  Are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification]  as  provided  in 
subsection  (h),  or 

(E)  Are  a  combination  of  the  above 
(Section  112(d)(2)).  To  develop  a 
NESHAP.  EPA  collects  information 
about  the  industry,  including 
information  on  emission  source 
characteristics,  control  technologies, 
data  from  HAP  emission  tests  at  well- 
controlled  facilities,  and  information  on 
the  costs  and  other  energy  and 
environmental  impacts  of  emission 
control  techniques.  The  EPA  uses  this 
information  to  analyze  possible 
regulatory  approaches. 

Although  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  emissions  from  a 
source  may  be  impossible  or  at  least 
impracticable  due  to  technological  and 
economic  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

If  sources  in  the  source  category  are 
major  sources  (the  potential  to  emit, 
considering  controls,  9.1  Mg/yr  [10  tpy] 
or  greater  of  any  one  HAP  or  22.7  Mg/yr 
[25  tpy]  or  greater  of  total  HAP's],  then  a 
MACT  standard  is  required.  The  level  of 
control  corresponding  to  the  MACT 
floor  needs  to  be  determined  as  a 
starting  point  for  developing  the 
regulatorj'  alternatives. 

C.  Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Technology  "Floors" 

The  Act  directs  the  Administrator  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  which 
emit  one  or  more  of  the  HAPs  listed  in 
section  112(b)  [CAA  section  112(c)).  The 
Administrator  shall  list  all  major 


sources  which  emit  HAPs.  The 
Administrator  shall  list  those  area 
source  categories  and  subcategories 
which  he  finds  present  a  threat  of 
adverse  effects  to  human  health  or  the 
environment  warranting  regulation. 
Once  EPA  has  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  and  area  sources  that  it 
intends  to  regulate  under  section  112,  it 
must  set  MACT  standards  for  each  and 
must  set  such  standards  at  a  level  at 
least  as  stringent  as  the  "floor,"  unless  it 
regulates  area  sources  under  section 
112(d)(5)  as  described  below.  Congress 
provided  certain  very  specific  directives 
to  guide  EPA  in  the  process  of 
determining  the  regulatory  floor. 

Congress  specified  that  EPA  shall 
establish  standards  which  require  "the 
maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  *  *  *  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable 
*  *  *"  [CAA  section  112(d)(2)].  In 
addition.  Congress  limited  the  Agency's 
discretion  by  establishing  a  minimum 
baseline  or  "floor"  for  standards.  For 
new  sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  [CAA  section 
112(d)(3)).  Congress  provided  that 
existing  source  standards  could  be  less 
stringent  than  new  source  standards  but 
could  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  (excluding  certain 
sources)  for  categories  and 
subcategories  with  30  or  more  sources  or 
the  best  performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources  [CAA  section  112(d)(3)]. 

Once  the  floor  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  a  MACT 
standards  that  is  no  less  stringent  than 
the  floor.  Such  standards  must  then  be 
met  by  all  sources  within  the  category  or 
subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  [CAA  section  112(d)(l)l. 
Thus,  for  example,  the  Administrator 
could  establish  two  classes  of  sources 
within  a  category  or  subcategory  based 
on  size  and  establish  a  different 
emission  standard  for  each  class, 


provided  both  standards  are  at  least  as 
stringent  as  the  MACT  floor. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  standards  under  section  112(d), 
the  Administrator  may  promulgate 
standards  which  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices." 
Area  source  standards  promulgated 
under  this  authority  (GACT  standards) 
would  not  be  subject  to  the  MACT 
"floors"  described  above.  Moreover,  for 
source  categories  subject  to  standards 
promulgated  under  section  112(d)(5), 
EPA  is  not  required  to  conduct  a 
residual  risk  analysis  under  section 
112(f). 

At  the  end  of  the  data  gathering  and 
analysis,  EPA  must  decide  whether  it  is 
more  appropriate  to  follow  the  MACT  or 
the  GACT  approach  for  regulating  an 
area  source  category.  As  stated 
previously,  MACT  is  required  for  major 
sources.  If  all  or  some  portion  of  the 
sources  emits  less  than  9.1  Mg/yr  (10 
tpy)  of  any  one  HAP  (or  less  than  22.7 
Mg/yr  [25  tpy]  of  total  HAP's),  then  it 
may  be  appropriate  to  define 
subcategories  within  the  source  category 
and  apply  a  combination  MACT/GACT 
approach,  MACT  for  major  sources  and 
GACT  for  area  sources.  In  other  cases,  it 
may  be  appropriate  to  regulate  both 
major  and  area  sources  in  a  source 
category  under  MACT. 

The  next  step  in  establishing  a  MACT 
or  GACT  standard  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  levels  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
most  plausible  regulatory  alternative  to 
reflect  the  appropriate  MACT  or  GACT 
level. 

The  regulatory  alternatives  for  new 
versus  existing  sources  may  be  different, 
and  separate  regulatory  decisions  must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  must  be  technically 
achievable.  In  selecting  a  regulatory 
alternative  to  represent  MACT  or 
GACT,  the  Agency  considers  the 
achievable  reduction  in  emissions  of 


HAPs  (and  possibly  other  pollutants 
that  are  co-controlled),  the  cost  and 
economic  impacts,  energy  impacts,  and 
other  environmental  impacts.  The 
objective  is  to  achieve  the  maximum 
degree  of  emission  reduction  without 
unreasonable  economic  or  other 
impacts. 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  or  GACT  decision  typically 
includes  sections  of  applicability, 
standards,  test  methods  and  compliance 
demonstration,  monitoring,  reporting, 
and  recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period.  Based 
on  an  evaluation  of  these  comments. 
EPA  reaches  a  final  decision  and 
promulgates  the  standard. 

IV.  Summary  of  Proposed  Standards 

Today's  proposed  standards  would 
regulate  emissions  of  perchloroethylene 
(PCE)  from  new  and  existing  dry 
cleaning  facilities  in  the  industrial  and 
commercial  sectors  of  the  dry  cleaning 
industry.  Industrial  dry  cleaners 
(Standard  Industrial  Classification  [SIC] 
7218)  include  the  largest  dry  cleaning 
plants  that  primarily  supply  rental 
services  of  uniforms  and  other  items  to 
business,  industrial,  and  institutional' 
customers.  Commercial  dry  cleaners 
(SIC  7216)  are  the  most  common  type  of 
dry  cleaning  facilities,  including  small, 
independently  operated  neighborhood 
shops  or  franchise  shops.  Coin-operated 
dry  cleaners  (SIC  7215)  are  usually  part 
of  laundromats  where  dry  cleaning  is 
offered  on  either  a  self-service  or  an 
over-the-counter  basis.  These  facilities 
provide  low  cost  dry  cleaning  without 
pressing,  spotting,  or  associated 
services. 

As  authorized  under  section  112(h)  of 
the  Clean  Air  Act  (CAA),  the  proposed 
standards  consist  of  a  combination  of 
equipment,  work  practices,  and 
operational  requirements  to  provide  the 
best  demonstrated  PCE  emission  control 
for  vented  and  fugitive  emissions. 
Owners  or  operators  of  major  and  area 
source  dry-to-dry  machines  that  use  PCE 
would  be  required  to  install  and  operate 
a  carbon  adsorber,  refrigerated 
condenser,  or  equivalent  device  to 
control  vented  emissions  from  dry 
cleaning  machines.  Owners  or  operators 
of  major  source  transfer  machines 
would  be  required  to  install  and  operale 
a  carbon  adsorber  or  equivalent  control 
device. 
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Owners  or  operators  of  existing  area 
source  transfer  machines  would  be 
allowed  to  retain  their  refrigerated 
condenser  however,  existing 
uncontrolled  and  new  area  source 
transfer  machines  would  be  required  to 
install  a  carbon  adsorber  or  equivalent 
control  device.  Owners  or  operators  are 
required  to  operate  and  maintain  the 
control  equipment  according  to 
procedures  specified  in  the  regulation 
(Section  63.322).  They  would  also  be 
required  to  use  pollution  prevention 
procedures,  such  as  good  operation  and 
maintenance,  for  both  dry  cleaning 
machines  and  auxiliary  equipment  (such 
as  Filters,  muck  cookers,  stills,  and 
solvent  tanks)  to  prevent  liquid  and 
vapor  leaks  of  PCE  from  these  sources. 
A  weekly  inspection  and  maintenance 
program  would  be  required  to  prevent 
and  correct  solvent  losses  when 
detected.  These  solvent  losses  can  occur 
from  leaks  or  from  equipment  that  is 
broken  or  not  operating  properly. 
Draining  of  cartridge  filters  and  storage 
of  waste  in  tightly  sealed  containers 
would  be  required  to  reduce  PCE 
emissions  before  disposal. 

For  purposes  of  the  General 
Provisions  (40  CFR  part  63,  subpart  AJ  to 
be  proposed  in  the  Federal  Register  in 
the  near  future,  a  transfer  machine  that 
is  consuming  7,600  liters  per  year  (l/yr) 
(2,(XX)  gallons  per  year  (gal/yr)]  or  more 
of  PCE  or  a  dry-to-dry  machine  that  is 
consuming  11.700  l/yr  (3.100  gal/yr)  or 
more  of  PCE  would  be  considered  a 
major  source. 

The  proposed  standards  requires  the 
owner  or  operator  of  each  dry  cleaning 
facility  to  inspect  the  following 
components  at  least  weekly  to  ensure 
that  no  liquid  or  vapor  hazardous  air 
pollutant  (HAP)  leaks  are  present;  Hose 
connections,  unions,  couplings,  and 
valves:  machine  door  gaskets  and 
seatings:  the  filter  head  gasket  and 
seating;  pumps:  solvent  base  tanks  and 
solvent  and  waste  storage  containers: 
water  separators:  filter  sludge  recovery: 
distillation  units:  divertor  valves; 
saturated  lint  from  the  lint  basket;  and 
cartridge  Alters.  If  a  leak  is  found,  repair 
of  the  leak  or  placing  a  purchase  order 
for  repaii"  parts  within  3  days  would  be 
required. 

The  proposed  standards  require 
cartridge  filters  to  be  drained  in  their 
housings  for  24  hours.  All  PCE  and  PCE- 
containing  waste  would  be  required  to 
be  stored  in  tightly  sealed,  nonreactive 
containers. 

No  control  is  required  for  the 
commercial  area  subcategory  of  existing 
dry-to-dry  machines  consuming  less 
than  830  l/yr  (220  gal/yr)  of  PCE  and 
existing  transfer  machines  consuming 
less  than  1 100  l/yr  (300  gal/yr)  of  PCE. 


However,  owners  or  operators  of  these 
machines  must  maintain  records  of 
solvent  consumption  to  verify  that  no 
control  is  required. 

initial  notification  reports  of 
operations  (including  design  capacity  of 
the  machine,  the  type  of  emission 
control  device  being  used  and  its 
efBciency)  are  required  from  all  existing 
controlled  and  uncontrolled  facility 
owners  or  operators.  The  proposed 
standards  require  an  initial  compliance 
report  from  facility  owners  or  operators 
subject  to  the  standards  to  ensure  that 
compliance  is  being  achieved.  In 
addition,  an  initial  report  of  solvent 
consumption  is  required  to  verify 
applicability.  No  recurring  reports  are 
required. 

The  proposed  recordkeeping 
requirements  include  documentation  of 
PCE  consumption,  weekly  PCE  liquid 
and  vapor  leak  inspections,  and  periods 
of  desorption  if  a  carbon  adsorber  is 
used  to  achieve  compliance  with  the 
standards.  All  records  must  be 
maintained  for  a  period  of  5  years.  This 
is  consistent  with  the  General 
Provisions  (40  CFR  part  63.  subpart  A)  to 
be  proposed  in  the  Federal  Register  in 
the  near  future.  Concerning  specified 
time  periods  for  achieving  compliance,  a 
new  dry  cleaning  facility  must  achieve 
compliance  upon  startup.  Phase-in 
compliance  periods  are  allowed  for 
existing  dry  cleaning  facilities.  Dry 
cleaning  machines  with  a  design 
capacity  of  greater  than  22.7  kg  (50  lb) 
must  achieve  compliance  within  18 
months  of  the  date  of  promulgation. 
Those  machines  with  a  design  capacity 
of  22.7  kg  (50  lb)  or  smaller  must  achieve 
compliance  within  36  months  of  the  date 
of  promulgation. 

Equivalent  systems  of  emission 
reduction  may  be  used  to  achieve 
compliance  with  the  standards  in  place 
of  those  prescribed  in  the  proposed 
regulation  if  test  data  demonstrating 
equivalent  performance  of  the 
equipment  are  submitted  to  and 
approved  by  the  Administrator. 

These  standards  will  be  codified 
under  a  new  part  63  of  title  40  of  the 
Code  of  Federal  Regulations.  A  notice 
which  proposes  General  Provisions  for 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  and 
other  regulatory  requirements  pursuant 
to  section  112  of  the  Clean  Air  Act 
(CAA)  as  amended  November  15, 1990. 
will  be  published  in  the  Fednral  Register 
in  the  near  future.  The  General 
Provisions,  to  be  located  in  subpart  A  of 
part  63,  codify  procedures  and  criteria  to 
implement  emission  standards  for 
stationary  sources  which  emit  one  or 
more  of  the  substances  listed  as  HAFs 
in  Section  112(b)  of  the  Act.  The  General 


Provisions  eliminate  the  need  to  repeat 
general  information  and  requirements 
within  these  standards. 

V.  Summarj  of  Environmental.  Energy, 
and  Economic  Impacts 

A.  Facilities  Affected  by  These  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

There  are  approximately  25.200 
existing  commercial  and  industrial  dry 
cleaning  facilities  throughout  the 
country.  Approximately  62  percent  of 
this  total  have  already  installed 
emission  control  equipment  on  dry 
cleaning  machines  to  comply  with 
Occupational  Safety  and  Health 
Administration  (OSHA).  State,  or  local 
requirements  and  would  not  be  subject 
to  additional  control  requirements. 
About  9.700  existing  commercial  and 
industrial  dry  cleaning  facilities  are 
uncontrolled  and  would  be  subject  to 
the  standards.  Of  these  facilities  subject 
to  the  standards,  approximately  3,700 
would  be  required  to  install  control 
devices.  Based  on  the  projected  zero 
growth  rate  of  the  commercial  sector,  it 
is  estimated  that  the  only  newly 
constructed  commercial  dry  cleaning 
facilities  covered  by  the  proposed 
standards  during  the  5-year  period  from 
1991  to  1996  would  be  the  approximately 
7.400  new  facilities  replacing  those 
facilities  that  have  retired.  TTiese 
uncontrolled  facilities  would  be  required 
to  install  control  devices  under  the 
proposed  regulation.  The  industrial  dry 
cleaning  sector  is  projected  to  decline 
during  the  5-year  period  from  1991  to 
1996  because  many  of  these  facilities  are 
switching  from  solvent  use  to  the  use  of 
water  and  detergent:  therefore,  no  newly 
constructed  industrial  facilities  are 
projected. 

The  following  discussions  of  the 
impacts  of  the  proposed  standards 
include  maximum  projections  based  on 
the  estimated  9,700  existing  commercial 
and  industrial  dry  cleaning  facilities  that 
are  uncontrolled,  without  regard  to 
those  facilities  that  might  be  subject  to 
the  consumption  cutoff.  The  discussions 
also  include  lowest  possible  projected 
impacts  based  on  the  estimated  3.700 
facilities  that  would  be  subject  to  the 
standards  when  the  consumption  cutoff 
is  taken  into  consideration. 

B.  Air 

The  proposed  standards  would  reduce 
nationwide  emissions  of 
perchloroethylene  (PCE)  from  existing 
dry  cleaning  facilities  by  a  maximum  of 
about  26  percent  in  1996  compared  to 
the  emissions  that  would  result  in  the 
absence  of  the  proposed  standards. 
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Provisions  eliminate  the  need  to  repeat 
general  information  and  requirements 
within  these  standards. 

V.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  Facilities  Affected  by  These  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

There  are  approximately  25.200 
existing  commercial  and  industrial  dry 
cleaning  facilities  throughout  the 
country.  Approximately  62  percent  of 
this  total  have  already  installed 
emission  control  equipment  on  dry 
cleaning  machines  to  comply  with 
Occupational  Safety  and  Health 
Administration  (OSHA),  State,  or  local 
requirements  and  would  not  be  subject 
to  additional  control  requirements. 
About  9.700  existing  commercial  and 
industrial  dry  cleaning  facilities  are 
uncontrolled  and  would  be  subject  to 
the  standards.  Of  these  facilities  subject 
to  the  standards,  approximately  3,700 
would  be  required  to  install  control 
devices.  Based  on  the  projected  zero 
growth  rate  of  the  commercial  sector,  it 
is  estimated  that  the  only  newly 
constructed  commercial  dry  cleaning 
facilities  covered  by  the  proposed 
standards  during  the  5-year  period  from 
1991  to  1996  would  be  the  approximately 
7,400  new  facilities  replacing  those 
facilities  that  have  retired.  Tbese 
uncontrolled  facilities  would  be  required 
to  install  control  devices  under  the 
proposed  regulation.  The  industrial  dry 
cleaning  sector  is  projected  to  decline 
during  the  5-year  period  from  1991  to 
1996  because  many  of  these  facilities  are 
switching  from  solvent  use  to  the  use  of 
water  and  detergent;  therefore,  no  newly 
constructed  industrial  facilities  are 
projected. 

The  following  discussions  of  the 
impacts  of  the  proposed  standards 
include  maximum  projections  based  on 
the  estimated  9,700  existing  commercial 
and  industrial  dry  cleaning  facilities  that 
are  uncontrolled,  without  regard  to 
those  facilities  that  might  be  subject  to 
the  consumption  cutoff.  The  discussions 
also  include  lowest  possible  projected 
impacts  based  on  the  estimated  3,700 
facilities  that  would  be  subject  to  the 
standards  when  the  consumption  cutoff 
is  taken  into  consideration. 

B.  Air 

The  proposed  standards  would  reduce 
nationwide  emissions  of 
perchloroethylene  (PCE)  from  existing 
dry  cleaning  facilities  by  a  maximum  of 
about  26  percent  in  1996  compared  to 
the  emissions  that  would  result  in  the 
absence  of  the  proposed  standards. 


Considering  facilities  that  may  be 
exempted  by  the  consumption  cuto^  the 
reduction  in  nationwide  emissicns  for 
existing  facilities  could  be  about  13 
percent.  In  the  absence  of  a  regulation, 
existing  dry  cleaning  facilities  are 
projected  to  emit  63,700  Mg  (92,300  tons) 
of  PCE  in  1991.  bi  1996,  existing  dry 
cleaning  facilities  are  projected  to  enut 
about  45,300  Mg  (49.900  tons)  of  PCE 
when  controlled  to  the  level  of  the 
proposed  standards,  a  reduction  of 
16,000  Mg  (17,600  tons).  Considering 
facilities  that  may  be  exempted,  existing 
dry  cleaning  facilities  could  emit  about 
60.700  Mg  (66.900  tons)  of  PCE,  a 
reduction  of  7,700  Mg  (8,500  tons). 
Emissions  in  1996  are  projected  to  be 
lower  in  the  absence  of  the  standards 
due  to  the  current  industry  trend  toward 
increased  control. 

For  newly  constructed  dry  cleaning 
facilities,  nationwide  emissions  of  PCE 
would  be  reduced  by  approximately  5 
percent  compared  to  the  emissions  that 
would  result  in  the  absence  of  the 
proposed  standards.  The  lower 
percentage  in  emission  reduction  is 
attributed  to  the  current  available 
market  of  new  dry  cleaning  machines 
being  comprised  almost  exclusively  of 
dry-to-dry  machines  with  built-in 
refrigerated  condenser  controls.  No 
newly  constructed  facilities  would  be 
exempted  by  the  consumption  cutoff. 
Newly  constructed  facilities  are 
projected  to  emit  11.300  Mg  (12.400  tons) 
of  PCE  in  1996  when  controlled  to  the 
level  of  the  proposed  standards,  a 
reduction  of  1,820  fAg  (2,000  tons). 
Annual  emissions  of  ECE  from  a  typical 
new  or  existing  dry  cleaning  facility 
with  one  15.9-kg  C35-lb)  dry-to-dry 
machine  controlled  to  flie  level  of  the 
standards  are  projected  to  be  1  Mg  til 
tons)  in  1996. 

C.  Water.  Solid  Waste,  and  Noise 

The  water  quality  impact  associated 
with  this  proposed  standard  is 
considered  smaQ.  The  impact  of  the 
proposed  standard  on  water  quality 
would  be  caused  by  PCE  in  the  aqueous 
wastes  generated  by  the  carbon 
adsorbers  and  refrigerated  condensers. 
During  regeneration  (solvent  desorpticm) 
of  the  carbon  adsorber,  the  PCE  is 
collected  in  the  steam  condensate.  The 
water  removed  from  the  dry  cleaning 
system  by  the  refrigerated  condenser 
also  contains  PCE. 

When  using  a  carbon  adsorber  or 
refrigerated  condenser,  the  effluent 
water  stream  from  the  dry  deening 
process  may  contain  up  k>  150  parts  per 
million  (ppm)  PCE  in  water  by  weifht. 
Based  on  differing  wastswater 
generation  rates,  a  refrigerated- 
condsnser  controlled  machine  itroduces 


0.03  kg  (0.07  lb)  of  PCE  per  year  and  a 
carbon-adsorber  controlled  machine 
generates  0.85  kg  (1.9  lb)  PCE  per  year.  U 
is  estimated  that  the  total  amount  of 
PCE  in  wastewater  generated  nationally 
by  dry  cleaners  in  the  absence  of  the 
proposed  standards  in  1996  would  be 
about  6  Mg  (7  tons)  per  year.  By 
adopting  the  proposed  standards, 
wastewater  PCE  emissions  could  be 
about  9  Mg  (10  tons)  in  1996,  an  increase 
of  4  Mg  (5  tons)  per  year.  Considering 
facilities  that  may  be  exempted, 
wastewater  PCE  emissions  could  be 
about  7  Mg  (8  tons)  in  1996,  an  increase 
of  1  Mg  (1.1  tons)  per  year.  This  PCE- 
containing  wastewater,  which  is  routed 
for  disposal  at  a  publicly  owned 
treatment  works,  is  considered 
insignificant. 

The  solid  waste  impact  of  the 
proposed  standards  is  considered 
insignificant  The  activated  carbon  used 
in  carbon  adsorbers  must  eventually  be 
replaced.  Replacing  the  carbon  would 
create  new  soUd  wastes;  however,  this 
replacement  is  expected  to  occur  only  at 
20-year  intervals.  It  is  estimated  that  the 
increase  in  national  sobd  waste  impacts 
for  both  new  and  existing  dry  cleaning 
machines  could  be  about  600  Mg  (700' 
tons)  of  carbon  disceirded  approximately 
every  20  years,  or  an  average  of  about 
30  Mg  (33  tana]  of  carbon  every  year. 
Considering  facilities  that  may  be 
exnnpted,  the  solid  waste  impact  could 
be  about  170  Mg  (190  tons)  of  carbon 
discarded  approximately  every  20  years, 
or  an  average  of  about  8  Mg  (9  tons)  of 
carbon  every  year.  This  PCE  waste  is 
picked  up  by  a  hazardous  waste 
collection  service  that  recovers 
hazardous  air  pollutants  (HAFs)  from 
the  waste  before  disposing  of  the  waste 
as  specified  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA). 

There  are  no  noise  impacts  associated 
with  this  proposed  standard. 

D.  Energy  Impacts 

The  national  energy  impacts 
associated  with  the  proposed  standards 
are  considered  small  The  total  increase 
in  annual  electricity  use  resulting  from 
the  proposed  standards  for  existing  dry 
cleaning  facilities  in  1996  would  be 
about  9gigawatt  hours  per  year  [CWhi 
yr)  [30^700  Biilhon  British  thermal  units 
per  year  (Btu/yr)].  The  total  increase  is 
electricity  use  resulting  from  the 
proposed  standards  for  all  newly 
constructed  dry  deanmg  facihties  in 
1996  tvould  be  about  2  GWh/yr  (6.800 
million  Btu/fyear).  This  increaaed 
electricity  use,  which  results  from 
operating  fans  en  carbon  adsorbers  or 
from  cooling  the  coils  of  the  reft-jgerated 
condensers  and  steam  for  desorfaing 


carbon  adsorbers,  is  equivalent  to  about 
1.9  million  Uters  |11,700  barrels  (bblll  of 
fuel  oil  per  year  for  electrical  generation 
for  existing  facilities  and  about  410,000 
liters  (2.600  bbl)  of  fuel  oil  per  yefM-  for 
electrical  generation  for  newly 
constructed  facilities.  Considering 
facilities  that  may  be  exempted,  the 
total  increase  in  annual  electricity  use 
resulting  from  the  proposed  standards 
for  existing  dry  cleaning  facilities  in 
1996  could  be  about  4  CWh/yr  (13,700 
million  Btu/yr),  which  is  equivalent  to 
about  830,000  liters  (5.200  bbls)  of  fuel 
oil  per  year. 

Electricity  requirements  for  a  typical 
dry  cleaning  facility  with  one  15.9  kg 
(35-lb)  dry-to-dry  machine  are  projected 
to  be  5,200  kilowatt-hours  per  year 
(kWh/yr)  (18  million  Btu/yr)  in  1996  if 
the  facility  remains  uncontrolled.  By 
adopting  the  proposed  standards,  the 
electricity  requirement  for  this  facility  is 
expected  to  increase  to  about  5,900 
kWh/yr  (20  million  Btu/yr)  in  1996.  The 
electricity  requirements  for  an 
uncontrolled  15.9-kg  (35-Ib)  transfer 
machine  are  about  6,400  kWh/yr  (22 
million  Btu/yr).  Under  the  proposed 
standards,  the  energy  requirements 
would  increase  to  6,600  kWh/yr  (23 
million  Btu/yr).  The  proposed  standards 
result  in  a  nominal  increase  of  11  GWh/ 
yr  (37.500  million  Btu/yr)  (6  percent)  in 
annual  nationwide  electricity  use  for  the 
dry  cleaning  industry.  Considering 
facilities  that  n^y  be  exempted,  the 
total  increase  in  energy  requirements 
could  be  about  S  CWh/yr  (30.700  million 
Btu/yr)  (5  percent). 

E.  Cost  Impacts 

Under  the  proposed  NESHAP,  the 
nationwide  annualized  costs  for  new 
dry  cleaners  would  increase  by  about 
$0.4  million,  a  projected  increase  of 
about  5  percent  over  the  nationwide 
annualized  costs  at  the  regulatory 
baseline. 

Under  the  proposed  NTSHAP, 
nationwide  annualized  costs  for  control 
equipment  for  existing  dry  cleaners 
would  increase  by  about  $8  million.  This 
projected  increaas  would  be  about  40 
percent  over  the  nationwide  annualized 
costs  at  the  regulatory  baseline. 
Considering  facilities  that  may  be 
exempted,  the  costs  for  control 
equipment  could  be  about  $2  miUioii,  a 
10-percent  increase. 

To  comply  with  the  proposed 
standards,  the  initial  capital  cost 
incurred  by  a  typical  new  source  such  as 
a  15.9-kg  (35-lb)  dry-to-dry  machine 
would  be  about  $6,800  tf  installing  » 
carbon  adsorber  or  about  SB.300  if 
instaMhig  a  rafrigcratad  comiemer.  The 
annaaKzed  cost  incotred  by  this  typical 
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source  to  operate  the  control  device 
would  be  about  $3,800  per  year  if 
installing  a  carbon  adsorber  or  about 
$1,700  per  year  if  installing  a 
refrigerated  condenser. 

The  total  nationwide  capital  costs  for 
control  devices  over  the  baseline  would 
be  about  $63  million  in  1996.  The  total 
nationwide  annualized  costs  for  control 
devices  over  the  baseline  would  be 
about  $8.4  million  in  1996.  Considering 
facilities  that  may  be  exempted,  the 
nationwide  capital  costs  could  be  about 
$26  million  in  1996  and  the  nationwide 
annualized  costs  could  be  about  $2.4 
million. 

F.  Economic  Impacts 

No  price  increase  or  significant 
economic  impacts  are  expected  for  the 
major  sources  due  to  cost  savings  from 
reduced  solvent  usage. 

Because  almost  all  of  the  commercial 
area  source  category  is  composed  of 
small  businesses,  a  more  detailed 
economic  analysis  was  conducted  to: 
Assess  the  impacts  of  the  proposed 
standards  on  firms  based  on  capacity 
utilization  and  income  level;  evaluate 
the  availability  of  funds  to  firms  of 
different  financial  conditions  and 
different  output  levels;  estimate  the  cost 
of  capital  for  firms  in  poor,  average,  and 
good  financial  condition;  and  estimate 
changes  in  firm  financial  status  and 
projected  number  of  firms  that  may  have 
problems  obtaining  financing  due  to  the 
proposed  standards  (see  Docket  No.  A- 
8ft-ll,  Item  No.  II-C-38). 

For  the  commercial  area  source 
category,  the  economic  analysis  did 
indicate  that  many  firms  within  the 
class  of  sources  with  annual  gross 
receipts  less  than  $100,000  would  be 
affected  significantly  by  the  proposed 
standards.  Below  this  annual  receipt 
level  are  found  the  very  smallest  family- 
operated  businesses  with  low  annual 
PCE  consumption  and  few  employees. 
Due  to  economic  considerations,  no 
control  is  required  for  this  class  of 
sources  under  generally  available 
control  technology  (GACT). 

For  purposes  of  the  proposed 
standards,  the  annual  gross  receipt 
value  of  $100,000  was  correlated  to  PCE 
consumption  levels  because  the  amount 
of  PCE  consumed  by  a  facility  is  readily 
available  information.  Therefore,  this 
class  of  sources,  which  includes  each 
dry-to-dry  machine  that  consumes  less 
than  830  l/yr  (220  gal/yr)  of  PCE  and 
each  transfer  machine  that  consumes 
less  than  1,100  l/yr  (300  gal/yr)  of  PCE, 
is  not  required  to  control  emissions. 
However,  the  owner  or  operator  is 
required  to  maintain  records  of  PCE 
consumption  for  each  machine  below 
the  specified  consumption  level  and  to 


submit  an  initial  report  documenting 
that  the  amount  of  PCE  consumed  is 
below  the  specified  level. 

The  analysis  of  economic  impacts 
indicates  that  the  proposed  standards 
would  not  have  significant  economic 
effects  for  the  remaining  area  sources. 
The  projected  price  increase  associated 
with  the  proposed  standards  would 
range  from  0  to  0.37  percent.  Output 
adjustments  (changes  in  the  amount  of 
clothes  cleaned)  are  estimated  to  be  a 
reduction  of  0.2  percent.  This  translates 
into  a  potential  30  closures  at  the  most 
out  of  25,000  firms  in  the  United  States. 

Although  the  analysis  projects  less 
than  30  closures  based  on  the  output 
adjustment,  one  potential  consequence 
of  the  proposed  standards  is  that  some 
firms  may  have  difficulty  in  obtaining 
the  required  funds  to  purchase  the 
control  equipment  from  traditional  loan 
sources  such  as  banks.  To  assess  this 
potential  problem,  three  levels  of  model 
financial  condition  were  developed  for 
the  dry  cleaning  industry  as  a  whole 
using  data  from  Dunn  Axialytical 
Services.  A  model  of  firms'  financial 
ratios  was  developed  to  be 
representative  of  the  lower  quarter  of 
the  sample  of  almost  1,000  firms  in  the 
Dunn  Analytical  Services  data  base. 
However,  the  fraction  of  the  firms  facing 
additional  control  costs  due  to  the 
regulation  in  below  average  financial 
condition  is  not  known.  Therefore,  two 
financial  scenarios  were  developed.  For 
one,  the  smaller  quarter  (by  revenue)  of 
all  dry  cleaning  firms  was  assumed  to 
be  in  below  average  financial  condition 
(Scenario  I).  For  the  other  (Scenario  II), 
the  financial  condition  was  assumed  to 
be  independent  of  size  (25  percent  are 
assumed  to  be  in  below  average 
financial  condition  at  each  revenue 
level). 

Firms  in  below  average  financial 
condition  were  projected  to  be  unable  to 
obtain  a  bank  loan  to  pay  for  the  control 
equipment  with  1  year  of  retained 
earnings.  These  firms  would  have  to 
obtain  another  source  of  financing 
(vendor-aided  [see  Docket  No.  A-88-11, 
Item  No.  Il-B-41],  relatives,  personal 
assets,  etc.)  or  either  close  or  sell  their 
firm.  Under  Scenario  I,  none  of  the  firms 
within  the  class  of  sources  with  gross 
receipts  of  $100,000  a  year  or  greater 
would  be  in  below  average  financial 
condition.  Under  Scenario  II, 
approximately  670  would  be  in  below 
average  financial  condition  and  face 
potential  difficulty  in  obtaining  the 
required  funds  to  purchase  the  control 
equipment.  Under  either  scenario,  no 
difficulty  obtaining  the  needed  control 
equipment  is  projected  for  firms  in 
average  or  above-average  financial 
condition.  Thus,  the  number  of  firms 


facing  potential  difficulty  in  obtaining 
funds  to  purchase  control  equipment  is 
between  0  and  670.  This  information, 
coupled  with  the  market  estimate  of  a 
0.2-percent  change  in  the  amount  of 
clothes  cleaned  and  a  net  closure  of  less 
than  30  firms,  leads  to  the  conclusion  of 
no  significant  impact  on  the  dry  cleaning 
industry.  The  few  firms  with  difficulty 
obtaining  bank  financing  will  either 
obtain  other  financing,  sell,  or  close  the 
business. 

VI.  Rationale 

A.  Selection  of  Pollutants  and  Source 
Category  for  Control 

Two  pollutants,  perchloroethylene 
(PCE)  and  methyl  chloroform  (1,1.1- 
TCA),  are  included  in  the  list  of 
hazardous  air  pollutants  (HAP's)  listed 
under  section  112(b)  of  the  1990 
Amendments  to  the  Clean  Air  Act 
(CAA)  for  regulation.  Both  PCE  and 
1,1.1-TCA  are  emitted  by  dry  cleaning 
facilities.  However,  for  the  following 
reasons,  only  PCE  emissions  at  dry 
cleaning  facilities  are  being  regulated. 

Only  about  50  dry  cleaning  facilities 
are  known  to  use  1,1,1-TCA  (methyl 
chloroform)  and,  according  to  an 
industry  trade  association,  (Docket  No. 
A-88-11,  Item  No.  II-E-^),  all  of  these 
facilities  already  use  equipment  to 
control  these  emissions.  These 
controlled  emissions  of  1,1,1-TCA  are 
low  (380  Mg/yr  or  less)  and  represent 
only  about  0.001  percent  of  the  total 
annual  1,1,1-TCA  emissions  of  336.000 
Mg.  Moreover,  the  production  and  use  of 
1,1,1-TCA  is  being  phased  out  by  2002 
under  Title  VI  of  the  CAA.  Therefore, 
the  regulation  of  1,1,1-TCA  emissions 
from  dry  cleaning  facilities  under  this 
proposed  rulemaking  is  not  necessary. 

Perchloroethylene  emissions  from  the 
dry  cleaning  industrial  and  commercial 
major  source  categories  and  each  of 
their  subcategories  and  the  commercial 
area  source  category  and  its 
subcategories  are  being  regulated  under 
section  112(d)  of  the  CAA.  Because  of  its 
volatility  and  its  high  volume  use  as  a 
commercial  solvent,  combined  with  its 
long  atmospheric  residence  times  and 
documented  emissions  into  the 
atmosphere.  PCE  has  been  a  pollutant  of 
concern  to  EPA  because  of  its  potential 
adverse  health  and  environmental 
effects  ("Health  Assessment  Document 
for  Tetrachloroethylene 
[Perchloroethylene]",  EPA-600/&-82/ 
005F  [Docket  No.  A-88-11.  Item  No.  II-I- 
16])  and  addendum  to  Health 
Assessment  Document  for 
Tetrachloroethylene  Draft  EPA/600/8- 
82/005FA  and  response  to  issues  and 
data  submissions  on  the  carcinogenicity 
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than  30  firms,  leads  to  the  conclusion  of 
no  significant  impact  on  the  dry  cleaning 
industry.  The  few  firms  with  difficulty 
obtaining  bank  financing  will  either 
obtain  other  financing,  sell,  or  close  the 
business. 

VI.  Rationale 

A.  Selection  of  Pollutants  and  Source 
Category  for  Control 

Two  pollutants,  perchloroethylene 
(PCE)  and  methyl  chloroform  (1.1,1- 
TCA).  are  included  in  the  list  of 
hazardous  air  pollutants  (HAP's)  listed 
under  section  112(b)  of  the  1990 
Amendments  to  the  Clean  Air  Act 
(CAA)  for  regulation.  Both  PCE  and 
1.1,1-TCA  are  emitted  by  dry  cleaning 
facilities.  However,  for  the  following 
reasons,  only  PCE  emissions  at  dry 
cleaning  facilities  are  being  regulated. 

Only  about  50  dry  cleaning  facilities 
are  known  to  use  1,1.1-TCA  (methyl 
chloroform)  and,  according  to  an 
industry  trade  association,  (Docket  No. 
A-88-11,  Item  No.  II-E-80),  all  of  these 
facilities  already  use  equipment  to 
control  these  emissions.  These 
controlled  emissions  of  1,1,1-TCA  are 
low  (380  Mg/yr  or  less)  and  represent 
only  about  0.001  percent  of  the  total 
annual  1.1,1-TCA  emissions  of  336.000 
Mg.  Moreover,  the  production  and  use  of 
1,1.1-TCA  is  being  phased  out  by  2002 
under  Title  VI  of  the  CAA.  Therefore, 
the  regulation  of  1,1.1-TCA  emissions 
from  dry  cleaning  facilities  under  this 
proposed  rulemaking  is  not  necessary. 

Perchloroethylene  emissions  from  the 
dry  cleaning  industrial  and  commercial 
major  source  categories  and  each  of 
their  subcategories  and  the  commercial 
area  source  category  and  its 
subcategories  are  being  regulated  under 
section  112(d)  of  the  CAA.  Because  of  its 
volatility  and  its  high  volume  use  as  a 
commercial  solvent,  combined  with  its 
long  atmospheric  residence  times  and 
documented  emissions  into  the 
atmosphere.  PCE  has  been  a  pollutant  of 
concern  to  EPA  because  of  its  potential 
adverse  health  and  environmental 
effects  ("Health  Assessment  Document 
for  Tetrachloroethylene 
[Perchloroethylene]".  EPA-600/8-82/ 
005F  [Docket  No.  A-B8-11.  Item  No.  II-I- 
16])  and  addendum  to  Health 
Assessment  Document  for 
Tetrachloroethylene  Draft  EPA/600/8- 
82/005FA  and  response  to  issues  and 
data  submissions  on  the  carcinogenicity 
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of  tetrachloroethylene.  Draft  EPA/600/ 
6-91/002  A. 

The  EPA  is  concerned  with  PCE 
because  exposure  to  PCE  has  resulted  in 
cancer  in  laboratory  animals.  The 
agency  has  consulted  with  the  EPA 
Science  Advisory  Board.  The  foHowing 
is  their  view  on  the  carcinogenicity  of 
PCE.  "It  is  the  Committee's  view  that  the 
major  issues  arising  from  the 
assessment  of  perc  have  not  changed 
over  the  past  four  years,  and  tfiat  SAFs 
previous  response  remains  appropriate. 
The  available  scientific  evidence 
confirms  that  perchloroethylene  should 
be  considered  as  an  animal  carcinogen, 
based  on  three  endpoints  in  two  species: 
liver  tumors  in  male  and  femate  mice, 
kidney  tumors  in  male  rats,  and 
possibly,  mononuclear  cell  leukemia  in 
male  and  female  rats.  Complicatioos 
within  each  study  and  in  tfaeir  biological 
interpretations  have  made  it  difficult  to 
categorize  this  compound.  We  do  not 
consider  the  evidence  strong  enough  to 
classify  this  compound  as  a  probable 
human  carcinogen  (i.e.,  B2);  on  the  other 
hand,  the  evidence  for  carcinogenicity  is 
stronger  than  for  most  other  compounds 
classified  as  possible  human 
carcinogens  (i.e..  C).  Therefore,  in  the 
spirit  of  the  flexibility  encouraged  by  the 
Guidelines,  our  best  judgement  places 
this  compound  on  a  continuum  between 
these  two  categories." 

Studies  have  confirmed  the  presence 
of  PCE  in  ambient  air  in  many  areas  of 
the  U.  S.  at  levels  that  exceed 
background  concentrations  ("Cancer 
Risk  from  Outdoor  Exposure  to  Air 
Toxics".  Volume  II.  EPA-450/l-90/004b 
[Docket  No.  A-88-11.  Uem  No.  ll-I-iaj). 
As  a  result,  public  exposure  to  PCE  may 
occur  in  many  areas  of  the  U.S.  dry 
cleaning  facilities  are  the  primary  source 
of  these  PCE  emissions  (about  92.000 

tpy)- 

Therefore,  given  Ae  available 
evidence  on  the  potential  health  effects 
of  PCE;  the  Admirristrator  is  proposing 
in  response  to  a  court-ordered  schedule 
to  determine  that  the  dry  cleaning 
commercial  area  source  category  and 
subcategories  present  a  "threat  of 
adverse  effects"  and  to  add  them  to  the 
list  of  source  categories  under  section 
112(c).  Thus.  EPA  is  proposing  to 
regulate  the  dry  cfeaning  major  and  area 
source  categories  and  subcategories  to 
address  the  potential  adverse  el^ects  to 
human  health  or  the  environment 
associated  with  e)q>osure  to  PCE.  The 
Agency  requests  comments  on  this 
proposed  determination. 

Section  112(k)  direct  EPA  to  develop 
a  comprehensive  strategy  to  reduce 
hazardous  air  poltutant*  from  area 
sources.  The  ^A  must  develop  this 
strategy  by  NovemtwrlS,  1995.  The 


strategy  must  identify  not  less  than  30 
HAPs  which,  as  the  result  of  emissions 
from  area  sources,  present  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas.  It  further 
requires  EPA  to  develop  a  program  to 
characterize  the  sources  of  HAP 
emissions  and  to  focus  on  area  sources 
and  the  contribution  such  sources  make 
to  public  health  risks  from  HAP's 
[Section  112(k)(2)(B)].  The  strategy  must 
also  assure  that  section  112(d)  standards 
are  set  for  sufficient  categories  or 
subcategories  of  area  sources  to  account 
for  90  percent  or  more  of  aggregate 
emissions  of  the  30  identified  HAFs. 
(Section  112(c)  also  provides  that  such 
source  categories  must  be  listed  under 
that  section  no  later  than  November  15. 
1995.)  Section  112(k)(3)(F)  requires  the 
Administrator  to  assure  that  all  sources 
are  in  compliance  with  standards  not 
later  than  November  15, 1999.  Moreover, 
section  112(k)(3)(E)  provides  that  the 
requirement  to  develop  an  area  source 
strategy  shall  not  be  interpreted  to 
preclude  or  delay  implementation  of 
action  with  respect  to  area  sources  of 
hazardous  air  pollutants  under 
consideration  pursuant  to  the  Clean  Air 
Act  (or  any  other  law)  and  that  may  be 
promulgated  before  the  strategy  is 
prepared. 

The  EPA  is  in  the  process  of 
developing  such  a  strategy. 
Never^eless.  the  Agency  is  today 
proposing  standards  for  the  PCE  dry 
cleaning  source  categories  in  response 
to  a  court-ordered  schedule.  In 
developing  this  proposal.  EPA  has  not 
conducted  the  type  of  analysis 
contemplated  under  section  112(k) 
because  of  the  relative  short  time  in 
which  to  develop  the  pn)posed  rule. 
However.  EPA  recognizes  the 
importance  of  developing  information  in 
regulating  area  sources  consistent  with 
section  112tk)(2)|B). 

This  proposal  does  not  establish  a 
I  .ecedent  for  regulatory  action  with 
respect  to  various  other  categories  of 
sources.  Until  such  time  as  the  section 
112(k)  strategy  is  developed.  EPA  will 
consider  on  a  ease-by-case  basis  the 
appropriateness  of  establishing  section 
112  standards  for  other  area  source 
categories  and  the  appropriate  threshold 
for  determining  whether  particular  area 
source  categories  result  in  adverse 
effects  to  human  health  or  the 
environment  sufficient  to  warrant 
regulation.  The  EPA  requests  comment 
on  the  appropriate  criteria  to  be  used  in 
determining  whether  regulation  fs 
warranted  for  particular  area  sources 
and  whether  the  evidence  used  in  this 
rulemaking  provides  an  adequate  basis 
for  such  a  determination. 


B.  Selection  of  Emission  Points  to  be 
Covered  by  the  Standards 

Two  types  of  dry  cleaning  machines 
are  used  for  cleaning  clothes,  transfer 
and  dry-to-dry  machines.  The  transfer 
machine  consists  of  two  separate 
machines,  a  washer  and  dryer.  Much 
like  washers  and  dryers  found  in  homes, 
the  clothes  are  manually  transferred 
between  machines.  With  the  dry-to-dry 
machines,  both  the  wash  and  dry  cycles 
are  contained  within  a  single  machine. 

Emissions  from  dr>'  cleaners  using 
PCE  occur  from  two  basic  types  of 
sources:  (1)  Vented  emissions  from 
equipment,  and  (2)  fugitives  from 
sources  such  as  clothing  transfer  and 
handling,  and  process  equipment  leaks. 
Perchlorethylene  emissions  also  occur 
from  waste  materials,  such  as  spent 
filters  from  carbon  absorbers;  however, 
these  wastes  are  disposed  of  off-site  and 
are  regulated  as  solid  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

From  vented  equipment,  the  most 
significant  point  of  PCE  emissions  is  the 
dryer  vent  vhere  residual  PCE  or  vapors 
are  exhausted  from  the  dryer  or  dry-to- 
dry  machine  during  the  aeration  step. 
For  a  transfer  machine,  the  washer  vent 
is  another  point  of  emissions.  Carbon 
absorbers  or  refrigerated  condensers 
can  be  used  to  control  these  eoiissions. 
The  proposed  standards  would  cover 
emissions  from  dry-to-dcy  machines  and 
the  washer  and  dryer  vents  of  transfer 
machines,  which  are  die  ma^or  process 
emission  points  of  a  dry  cleaning 
facility. 

Other  emission  points  are  associated 
with  the  auxiliary  equipment  that  is 
used  to  filter  and  distill  the  dirty  solvent 
These  emission  points  include  vented 
emissions  from  muck  cookers,  oil 
cookers,  and  other  stills.  The  cleaned 
PCE  is  recovered  and  recirculated  for 
future  dry  cleaning  cydes.  In  most 
cases,  this  recovered  PCE  and  its 
associated  emissions  are  routed  beck 
into  a  PCE  containing  section  of  the  dry 
cleaning  machine,  such  as  the  solvent 
base  tank.  The  emissions  resulting  from 
this  process,  however,  are  not 
significant. 

About  one-half  of  the  PCE  emissions 
at  a  dry  cleaning  facility  are  fugitive 
emissions.  Fugitive  emission  sources 
include  evaporation  daring  clothing 
transfer  and  handling,  equipment  leaks, 
emissions  during  solvent  transfer 
(loading  and  unloading},  and 
evaporation  of  solvent  from  stored  soli<t 
wastes  (such  as  spent  filters  and 
distillation  residues).  Even  though  these 
fugitive  emissions  are  much  more 
difficult  to  quantify,  the  use  of  work 
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practices  can  prevent  or  reduce  fugitive 
emissions. 

Fugitives  are  also  controlled  with  the 
OSHA's  adoption  on  January  19. 1989 
(54  FR  2670),  of  a  25  ppm  permissible 
exposure  level  (PEL)  for  worker 
exposure  to  PCE  in  an  effort  to  reduce 
the  health  effects  from  worker  exposure 
to  PCE.  Based  on  technical  analyses, 
OSHA  maintains  that  it  is  feasible  for 
the  dry  cleaning  industry  to  achieve  this 
level  of  PCE  emissions  with  a  dry-to-dry 
machine  using  engineering  and  work 
practice  controls  (54  FR  2689:  January 
19. 1989). 

The  OSHA  is  allowing  a  4-year  phase- 
in  period  for  compliance.  The  PEL  will 
"be  achieved  by  any  reasonable 
combination  of  engineering  controls, 
work  practices,  and  personal  protective 
equipment  effective  September  1, 1989. 
through  December  30. 1992"  (54  FR 
2921).  After  this  transitional  period,  the 
PCE  limits  must  be  achieved  without 
personal  protective  equipment.  To  some 
extent,  fugitive  emissions  from  dry 
cleaners  will  be  reduced  through  work 
practices  adopted  by  owners  or 
operators  to  meet  the  OSHA  limit. 
However,  no  specific  guidelines  for 
work  practices  to  reduce  fugitives  were 
given  in  the  OSHA  regulation.  To  ensure 
that  dry  cleaning  facility  owners  and 
operators  are  adopting  effective  work 
practices  to  reduce  fugitives,  specific 
pollution  prevention  requirements  are 
included  in  the  proposed  standards, 
such  as  covering  solvent  containers, 
cleaning  lint  traps,  and  minimizing  door 
opening  time. 

The  sohd  wastes  created  by  a  dry 
cleaning  facility  are  regulated  as  a 
hazardous  waste  under  RCRA. 
However,  the  amount  of  PCE  remaining 
in  the  waste  is,  in  many  cases,  reduced 
at  the  facility  prior  to  disposal  to 
recover  solvent.  Draining  spent  carbon 
filters  in  their  housing  to  recover  PCE  is 
a  standard  industry  practice.  Requiring 
this  PCE  reduction  practice  for  all  dry 
cleaning  facilities  subject  to  this 
NESHAP  would  minimize  air  emissions 
from  the  solid  waste  while  it  is  retained 
on  site.  Because  reduced  PCE  waste  is 
carried  off-site  periodically  by  a  solid 
waste  collection  firm,  air  emissions  from 
solid  waste  at  a  dry  cleaning 
establishment  are  minimal. 

C.  Selection  of  Basis  of  Proposed 
Standard  for  New  and  Existing 
Sources — Selection  of  Maximum 
Achievable  Control  Technology  or 
Generally  Available  Control 
Technologies 

Major  Sources.  Section  112  of  the  1990 
CAA  Amendments  defines  a  major 
source  as  any  stationary  source  that 
emits  9.1  Mg/yr  (10  tpy)  or  more  of  any 


one  HAP  or  22.7  Mg/yr  (25  tpy)  or  more 
of  total  HAP's.  The  CAA  states  that  new 
major  sources  must  achieve  the 
maximum  achievable  control  technology 
(MACT),  which  is  the  level  of  emission 
control  already  achieved  in  practice  by 
the  best  controlled  similar  source.  The 
CAA  further  states  that  emission 
standards  promulgated  for  existing 
sources  may  be  less  stringent  than 
standards  for  new  sources;  however, 
standards  for  existing  sources  must  not 
be  less  stringent  than  the  average  level 
of  emission  reduction  achieved  by  the 
average  of  the  best  performing  12 
percent  of  the  existing  sources. 

Dry-to-Dry  Machines.  For  new  major 
dry  cleaning  facilities,  the  only 
significant  factor  for  determining 
similarity  in  sources  is  the  type  of 
machine  used.  Two  basic  types  of 
machines  are  used  in  the  dry  cleaning 
industry:  Dry-to-dry  machines  and 
transfer  machines.  For  dry-to-dry 
machines,  it  has  been  demonstrated  that 
the  maximum  degree  of  PCE  emission 
reduction  from  machine  vents  and 
exhausts  can  be  achieved  by  installing 
either  a  carbon  adsorber  or  a 
refrigerated  condenser.  Dry-to-dry 
machines  can  be  either  vented  or  not 
vented.  The  no-vent  machines  have 
built-in  control  devices  that  recirculate 
air  within  the  machine  and  do  not  vent  it 
to  the  atmosphere.  A  carbon  adsorber  or 
a  refrigerated  condenser  achieves  95 
percent  emission  reduction  when 
applied  to  a  dry-to-dry  machine.  This 
level  of  emission  reduction  is  considered 
MACT  for  new  sources.  At  present,  both 
of  these  control  devices  are  used  widely 
in  the  dry  cleaning  industry.  They  are 
readily  available  and  economically 
feasible  as  a  method  of  control. 

According  to  a  survey  conducted  by  a 
major  dry  cleaning  trade  association 
(Docket  No.  A-88-11,  Item  No.  lI-D-26}. 
about  50  percent  of  existing  dry-to-dry 
machines  are  achieving  a  level  of  95 
percent  emission  reduction  in  PCE 
emissions  from  vents  or  exhausts  by 
installing  and  operating  either  a  carbon 
adsorber  or  a  refrigerated  condenser. 
This  represents  MACT  for  existing  dry- 
to-dry  machines  because  it  is  the  most 
effective  control  and  more  than  12 
percent  are  achieving  it. 

Transfer  Machines.  Vendors  indicate 
that  no  new  transfer  machines  have 
been  sold  in  recent  years  and  this  trend 
is  expected  to  continue.  For  transfer 
machines,  it  has  been  demonstrated  that 
the  maximum  degree  of  PCE  emission 
reduction  from  machine  vents  and 
exhausts  can  be  achieved  by  installing  a 
carbon  adsorber,  which  achieves  95 
percent  emission  reduction.  Although  a 
refrigerated  condenser  achieves  95 
percent  emission  reduction  when 


applied  to  a  transfer  machine  dryer,  it 
achieves  only  85  percent  emission 
reduction  when  applied  to  a  transfer 
machine  system.  When  a  refrigerated 
condenser  is  installed  on  a  transfer 
machine  system,  both  the  washer  and 
the  dryer  vents  are  routed  to  this 
condenser.  Because  the  vented  exhaust 
from  the  washer  vent  passes  through  the 
condenser  only  once,  the  transfer 
washer  achieves  a  lower  efficiency 
(about  70  percent)  than  the  transfer 
dryer,  thereby  lowering  the  overall 
efficiency  of  the  entire  transfer  machine 
system  to  85  percent.  Therefore,  a 
refrigerated  condenser  applied  to  a 
transfer  machine  is  not  considered 
MACT. 

For  existing  transfer  machines,  the 
best  12  percent  of  the  machines  in  this 
category  are  achieving  a  level  of  95 
percent  emission  reduction  in  PCE 
emissions.  They  are  achieving  this  level 
by  installing  and  operating  carbon 
adsorbers.  Approximately  one-third  of 
all  the  existing  transfer  machines  are 
achieving  this  level  of  control. 

Area  Sources.  Section  112  of  the  CAA 
defines  an  area  source  as  any  stationary 
source  of  HAP's  that  is  not  a  major 
source.  Based  on  this  definition,  a  dry 
cleaning  facility  that  emits  less  than  9.1 
Mg/yr  (10  tpy)  of  any  one  HAP  would  be 
considered  an  area  source.  In  Section 
112(d)(5),  the  Act  further  states  that  the 
Administrator  may  elect  to  promulgate  a 
standard  based  on  generally  available 
control  technologies  (GACT)  or 
management  practices  to  control  HAP 
emissions  from  area  sources  instead  of 
applying  the  MACT. 

Although  the  Act  provides  no  specific 
criteria  for  what  constitutes  GACT.  the 
legislative  history  of  the  Senate  bill 
confirms  that  neighborhood  dry  cleaners 
are  a  prime  example  of  a  category  of 
area  sources  for  which  GACT  may  be 
appropriate.  In  its  report  on  S.  1630,  the 
Senate  Committee  on  Environment  and 
Public  Works  explained  as  follows: 

For  those  categories  of  area  sources  which 
have  been  listed  pursuant  to  section  112(c)(2), 
as  amended,  the  Administrator  has  two 
regulatory  options.  First,  the  Administrator 
may  establish  a  MACT  standard  for  the 
category  based  on  the  considerations 
described  above.  In  the  alternative,  the 
Administrator  may  require  sources  in  the 
category  to  meet  emissions  Hmitations 
reflecting  application  of  generally  available 
control  technology — that  is,  methods, 
practices  and  techniques  which  are 
commercially  available  and  appropriate  for 
application  by  the  sources  in  the  category 
considering  economic  impacts  and  the 
technical  capabilities  of  the  firms  to  operate 
and  maintain  the  emissions  control  systems. 

This  alternative  regulatory  option  is 
provided  to  encourage  control  of  area 
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sources.  Listing  area  sources  for  control 
under  this  section  is  a  discretionary  authority 
with  the  Administrator.  Experience  under 
Section  112  indicated  that  pollutants  and 
source  categories  will  not  get  listed  if  the 
only  regulatory  regime  which  meets  statutory 
requirements  is  considered  too  costly  for  the 
public  health  benefits  to  be  achieved.  By 
providing  the  Administrator  with  a  regulatory 
tool  less  stringent  than  MACT  for  area 
sources,  the  legislation  provides  additional 
avenues  for  public  health  and  environmental 
protection. 

An  example  of  generally  available  control 
technology  (GACT)  would  be  an  equipment 
and  operational  standard  for  that  portion  of 
the  dry  cleaning  industry  which  emits  less 
than  10  tons  per  year  of  the  dry  cleaning 
solvent  (perchloroethylene).  An  equipment 
standard  is  not  an  emissions  limitation  nor  a 
limit  on  solvent  consumption  rates  and  does 
not  require  the  sophisticated  monitoring  and 
modeling  that  may  be  necessary  to  determine 
compliance.  Rather,  an  equipment  standard 
would  require  neighborhood  dry  cleaning 
establishments  to  employ  the  commercially 
available  systems  associated  with  the  lowest 
measured  emissions,  and  may  also  specify 
operation  and  maintenance  requirements  for 
this  equipment.' 

Further,  the  full  Senate  adopted  an 
amendment  specifying  that  EPA  is  not 
required  to  conduct  any  residual  risk 
review  for  area  sources  controlled  under 
GACT.  [See  S.  1630  as  passed  by  the 
Senate,  Subparagraph  112(e)(8)(E).] 

Therefore,  the  CAA  Amendments  of 
1990  authorized  the  Administrator  to  use 
an  alternative  system  for  controlling 
area  sources.  Section  112(c)(3)  requires  a 
"finding"  of  a  threat  of  adverse  effects 
to  human  health  or  the  environment  (by 
such  sources  individually  or  in  the 
aggregate  warranting  regulation  under 
this  section).  As  discussed  previously  in 
Section  V-A  of  this  notice,  the  large 
number  of  area  source  dry  cleaning 
facilities  nationwide  emit,  in  aggregate. 
a  significant  amount  of  HAP  emissions 
and,  therefore,  cause  an  adverse  threat 
to  health  and  the  environment. 

Unlike  MACT,  no  stringency  "floor"  is 
required  for  GACT;  and  costs,  economic 
impacts,  and  the  technical  capabilities 
of  plant  owners  or  operators  to  operate 
and  maintain  emission  control  systems 
for  area  sources  (see  legislative  history 
for  the  CAA)  may  be  considered  in 
determining  GACT.  As  illustrated  by  the 
economic  analysis,  applying  MACT  to 
area  source  dry  cleaning  facilities  would 
not  be  reasonable.  Adopting  GACT  as 
the  regulatory  approach  for  those  dry 
cleaning  facilities  that  emit  less  than  9.1 
Mg/y  (10  tpy)  would  not  significantly 
decrease  the  overall  amount  of  emission 
reduction  achieved  by  the  standards, 
and  owners  of  those  area  source 
transfer  machines  that  are  currently 
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controlled  with  refrigerated  condensers 
would  not  incur  retrofit  costs.  The 
retrofit  capital  cost  ($7,000)  for  these 
facilities  to  replace  their  refrigerated 
condenser  with  a  carbon  adsorber 
would  be  too  high  given  the  small 
amount  of  emission  reduction  achieved. 

Because  the  GACT  option  can 
consider  costs  and  economic  impacts, 
the  Administrator  is  using  the 
discretionary  authority  provided  by 
section  112(d)(5]  of  the  CAA  to  select 
GACT  as  the  regulatory  approach  for 
area  source  dry  cleaning  facilities.  For 
the  most  part,  the  level  of  emission 
control  necessary  to  achieve  MACT  is 
also  used  widely  by  area  source  dry 
cleaning  facilities  and  could  be 
considered  GACT.  The  only  difference 
between  MACT  for  major  sources  and 
GACT  for  area  sources  would  be  for 
existing  dry  cleaners  that  use 
refrigerated-condenser  controlled 
transfer  machines.  As  discussed  in 
section  II  of  this  preamble,  the  GACT 
approach  can  be  less  stringent  than 
MACT  and  can  consider  costs  and 
economic  impacts.  It  was  determined 
that  the  economic  impacts  of  requiring 
the  owner  or  operator  of  an  existing 
refrigerated-candenser  controlled  area 
source  transfer  machine  to  remove  the 
refrigerated  condenser  and  install  a 
carbon  adsorber  is  not  reasonable, 
especially  if  the  refrigerated  condenser 
was  purchased  recently  and  the 
financing  for  it  is  not  complete. 
Therefore,  GACT  for  area  sources 
would  be  identical  to  MACT  for  major 
sources  except  that  transfer  machines 
with  existing  refrigerator  condenser 
controls  (achieving  85  percent  control) 
would  not  be  required  to  upgrade  to 
carbon  adsorbers  (achieving  95  percent 
control). 

D.  Selection  of  Format  for  the  Proposed 
Standards 

Several  formats  could  be  used  to 
implement  the  control  techniques 
selected  as  the  basis  for  the  proposed 
standards.  Section  112(d)  of  the  1990 
CAA  Amendments  requires  that 
emission  standards  for  control  of  HAP's 
be  prescribed  unless,  in  the  judgment  of 
the  Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  emission  standards. 
Section  112(h)  defines  two  conditions 
under  which  it  is  not  feasible  to 
prescribe  or  to  enforce  emission 
standards.  These  conditions  are:  (1)  If 
the  HAP's  cannot  be  emitted  through  a 
conveyance  device,  or  (2)  if  the 
application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 
technological  or  economic  limitations.  If 
emission  standards  are  not  feasible  to 
prescribe  or  enforce,  then  the 


Administrator  may  instead  promulgate  <j 
equipment,  work  practice,  design  or 
operational  standards,  or  a  combination 
thereof. 

Equipment  Exhausts  and  Vents. 
Emission  standards  for  controlling  PCE 
allow  for  some  flexibility  in  complying 
with  the  standards  because  any  control 
technique  may  be  used  if  it  achieves  the 
level  of  emission  reduction  represented 
by  the  standards.  An  emission  limitation 
format  could  be  a  concentration  limit,  a 
percent  reduction  level,  or  a  mass 
emission  rate  limit. 

Both  the  concentration  limit  an  '  the 
percent  reduction  level  would  require 
periodic  performance  testing  by  the 
owner  or  operator  to  demonstrate  that 
the  dry  cleaning  facility  is  achieving 
compliance.  Because  the  cost  of 
requiring  an  owner  to  conduct  even  a 
single  periodic  performance  test  is 
expensive  ($3,000  to  $5,000)  compared  to 
the  cost  of  control  equipment  ($6,000  to 
$8,000),  it  would  be  economically 
unreasonable  to  require  either  of  these 
two  emission  limit  formats  for  these 
standards. 

A  mass  emission  limit  format  would 
place  a  limit  on  the  total  consumption  of 
HAP  per  unit  of  articles  cleaned,  also 
known  as  "solvent  mileage."  Some 
members  of  the  dry  cleaning  industry 
use  the  "solvent  mileage"  method  to 
compute  the  pounds  of  articles  that  can 
be  cleaned  per  drum  of  solvent.  To 
determine  "solvent  mileage,"  a  record  of 
gallons  of  solvent  bought  and  amount  of 
clothes  cleaned  would  have  to  be  kept. 
However,  the  amount  of  recordkeeping 
necessary  to  compute  solvent  mileage  to 
comply  with  this  type  of  format  (such  as 
weighing  each  load  of  clothes  prior  to 
cleaning  and  tracking  the  amount  of 
solvent  consumed)  would  be 
burdensome  for  a  small  facility  owner  or 
operator. 

In  addition  to  being  impractical  and 
an  economic  burden  on  dry  cleaner 
owners  or  operators  to  measure 
emissions  or  to  compute  solvent  mileage 
for  these  sources,  it  would  be  difficult  to 
enforce  emission  standards  at  several 
thousand  dry  cleaning  facilities  across 
the  country,  ensuring  that  each  dry 
cleaner  is  achieving  the  emission 
standards.  For  these  reasons,  as 
authorized  under  section  112(h),  an 
equipment  standard  requiring  the  use  of 
a  carbon  adsorber,  a  refrigerated 
condenser,  or  an  equivalent  control 
device  was  selected  to  limit  emissions 
from  these  sources. 

Equipment  Leaks.  Based  on  dry 
cleaning  machine  test  data,  as  much  as 
25  percent  of  the  PCE  emissions  from  an 
uncontrolled  dry  cleaning  facility  can  be 
attributed  to  leaks  from  the  dry  cleaning 
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equipment.  Two  possible  formats  for  a 
standard  to  control  these  leaks  are  an 
emission  limit  standard  or  a  work 
practice  standard  under  section  112(h). 

To  require  an  emission  limit  for  a  leak 
standard,  the  leak  sources  would  need 
to  be  enclosed  so  that  the  actual 
emission  rate  could  be  measured. 
Because  this  procedure  would  be 
impractical  on  the  many  potential  leak 
sources  on  dry  cleaning  equipment,  an 
emission  limit  format  is  not  the 
preferred  format  for  leaks. 

Because  control  of  fugitive  equipment 
leaks  requires  maintenance  of  the  dry 
cleaning  equipment,  EPA  is  proposing  a 
work  practice  with  a  program  to  detect 
and  repair  leaks  as  the  logical  format. 
The  work  practice  would  specify  the 
inspection  time  intervals  and  an 
inspection  method  to  locate  the  leaks, 
and  would  limit  the  time  period  allowed 
to  perform  the  required  maintenance 
and  repairs.  The  proposed  inspection 
method  requires  only  a  quantitative 
determination  of  the  presence  of  a  leak 
(i.e.,  visual  or  use  of  a  portable 
halogenated-hydrocarbon  detector). 
Although  the  effectiveness  of  this  work 
practice  cannot  be  quantified  precisely. 
EPA  believes  it  would  result  in  a 
substantial  reduction  of  fugitive 
emissions.  The  work  practice  format  has 
been  selected  for  the  proposed 
equipment  leak  standard  because  less 
time  is  required  for  demonstrating 
compliance,  and  the  recordkeeping  and 
economic  impacts  associated  with  this 
format  are  not  burdensome. 

In  addition  to  this  work  practice,  the 
proposed  standards  require  owners  and 
operators  to  perform  certain  pollution 
prevention  practices  (good 
housekeeping  procedures)  to  reduce 
fugitives.  These  pollution  prevention 
practices  include  minimizing  door 
opening  time  and  keeping  solvent 
containers  covered.  Drums  of  PCE 
should  be  kept  closed  to  avoid 
evaporation.  They  should  be  stored 
under  cover  to  prevent  rusting  and 
should  not  be  exposed  to  extreme  heat 
or  cold.  Perchloroethylene  should  be 
transferred  from  a  properly  vented  drum 
to  the  dry  cleaning  machine  by  pumping 
through  piping  connected  directly  to  the 
small  opening  of  the  drum. 

Although  not  required  by  the 
proposed  standards,  it  is  assumed  that 
owners  and  operators  would  perform 
other  pollution  prevention  practices, 
such  as  adhering  to  appropriate  machine 
cycle  times.  Following  these  procedures 
would  help  ensure  that  the  recently 
adopted  OSHA  PEL  of  25  ppm  is  being 
met. 

Solid  Waste.  A  certain  amount  of 
solid  waste  materials  containing  PCE 
(100  to  1.000  kg  [220  to  2,200  lb]  gross 


volume  of  material/month)  is  generated 
during  the  dry  cleaning  process.  If  these 
wastes  are  not  stored  in  tightly  sealed 
containers.  PCE  will  offgas  into  the  air. 

The  solid  waste  generated  by  dry 
cleaning  facilities  is  picked  up  by  a 
hazardous  waste  collection  service  and 
taken  off  site  for  solvent  reclaiming  and 
disposal.  Although  the  solid  waste  that 
is  picked  up  is  regulated  under  RCRA, 
work  practices  are  needed  to  limit  the 
amount  of  PCE  emissions  from  these 
solid  waste  materials  stored  on  site 
prior  to  pick  up.  Two  possible  formats 
are  available  for  limiting  the  PCE 
emissions  from  waste  materials:  A  limit 
on  the  concentration  of  PCE  present  in 
the  waste  or  a  work  practice  standard  to 
reduce  the  PCE  content  in  the  waste 
materials  prior  to  disposal. 

Three  different  types  of  waste 
materials  are  generated  by  PCE  dry 
cleaning  facilities:  (1)  Regenerable  filter 
wastes,  (2)  residue  from  solvent  stills, 
and  (3)  used  cartridge  filters.  The 
possible  formats  for  a  standard  have 
been  evaluated  separately  for  each  of 
these  types  of  waste  materials. 

Regenerable  filter  wastes  are  typically 
heated  in  a  muck  cooker  to  drive  off 
PCE.  The  PCE  is  then  recovered  by 
condensation.  Although  a  concentration 
limit  on  the  waste  material  after  cooking 
would  require  good  operation  of  the 
muck  cooker  to  minimize  the  PCE 
content  in  the  muck  before  disposal  this 
procedure  is  already  standard  industry 
practice  for  recovering  solvent  for  reuse 
according  to  a  leading  dry  cleaning 
trade  association.  In  view  of  this,  no 
specific  PCE  concentration  limit  is 
proposed,  but  work  practices  are 
included  for  the  owner  or  operator  to 
minimize  PCE  emissions  from  filter 
wastes  before  disposal. 

Residue  from  solvent  stills  presents  a 
case  similar  to  that  of  the  regenerable 
filters.  Contaminated  solvent  is  boiled  at 
a  temperature  that  volatilizes  the 
solvent  without  volatilizing  the 
contaminating  greases  or  oils.  The 
solvent  vapor  is  then  condensed  and 
recovered.  As  with  regenerable  filter 
wastes,  it  is  beUeved  that  residue  from 
solvent  stills  will  be  reduced  by  this 
solvent  recovery  process  in  the  absence 
of  a  standard.  In  view  of  this,  no  specific 
PCE  concentration  limit  is  proposed,  but 
work  practices  are  included  for  the 
owner  or  operator  to  minimize  PCE 
emissions  from  stills  prior  to  disposal. 
Cartridge  filters  present  a  different 
case,  however.  These  filters  normally 
cannot  be  heated  to  recover  PCE 
because  most  of  these  filters  are 
designed  to  be  disposable  and. 
therefore,  are  not  designed  for  ease  of 
solvent  reclamation.  Instead,  they  are 
drained  of  excess  solvent  in  their 


housings,  stored,  and  picked  up  for  off- 
site  disposal.  Performance  tests  for  a 
concentration  limit  format  would  require 
the  drying  of  used  cartridges  to  a 
constant  weight.  This  process  can  take  2 
weeks  or  longer  and  cannot  usually  be 
performed  without  the  use  of  laboratory 
facilities  for  the  entire  time,  which 
would  be  expensive  (ranging  from  $2,000 
to  $3,000),  making  performance  testing 
economically  unreasonable.  Therefore, 
the  Administrator  is  proposing  a  work 
practice  standard  under  the  authority  of 
section  112(h). 

The  proposed  work  practice  specifies 
a  minimum  drain  time  for  cartridge 
filters.  This  format  has  the  advantage  of 
not  requiring  a  lengthy  performance  test 
while  maintaining  the  same  control 
level.  Therefore,  a  work  practice 
standard  was  selected  for  cartridge 
filters.  Moreover.  EPA  notes  that 
according  to  a  major  dry  cleaning  trade 
association  it  is  already  industry 
practice  for  owners  and  operators  of  dry 
cleaners  to  drain  their  cartridge  filters 
overnight. 

For  reasons  of  enforceability  and  to 
avoid  imposing  an  excessive  economic 
burden  on  dry  cleaning  facility  owners 
and  operators,  work  practices  are  being 
proposed  to  control  PCE  emissions  from 
these  sources.  This  format  for  the 
proposed  standard  is  consistent  with  the 
provisions  of  section  112(h)  of  the  CAA 
which  states: 

If  it  is  not  feasible  in  the  judgment  of  the 
Administrator  to  prescribe  or  enforce  an 
emissions  standard  for  control  of  a  hazardous 
air  pollutant  or  pollutants,  the  Administrator 
may,  in  lieu  thereof,  promulgate  a  design, 
equipment,  work  practice,  or  operational 
standard,  or  combination  thereof  *  *  *. 

E.  Selection  of  Equipment  and  Pollution 
Prevention  Standards 

Emissions  of  PCE  from  dry  cleaning 
machines  can  occur  from  both 
equipment  exhausts  and  vents  as  well 
as  from  equipment  leaks.  Control 
options  that  were  evaluated  for 
controlling  PCE  emissions  from  both  of 
these  emission  sources  are  discussed  in 
detail  below. 

Control  Options  for  Dry  Cleaning 
Machines 

Vent  control  was  the  principal  control 
option  evaluated  for  reducing  PCE 
emissions  from  ihe  equipment  exhausts 
and  vents  of  dry  cleaning  machines.  In 
evaluating  vent  control,  two  equipment 
options  are  available:  Carbon  adsorbers 
and  refrigerated  condensers.  For  control 
of  vented  process  emissions  from 
transfer  machines,  applying  a  carbon 
adsorber  would  achieve  at  least  95 
percent  PCE  reduction.  Applying  a 
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housings,  stored,  and  picked  up  for  off- 
site  disposal.  Performance  tests  for  a 
concentration  limit  format  would  require 
the  drying  of  used  cartridges  to  a 
constant  weight.  This  process  can  lake  2 
weeks  or  longer  and  cannot  usually  be 
performed  without  the  use  of  laboratory 
facilities  for  the  entire  time,  which 
would  be  expensive  (ranging  from  $2,000 
to  $3,000),  making  performance  testing 
economically  unreasonable.  Therefore, 
the  Administrator  is  proposing  a  work 
practice  standard  under  the  authority  of 
section  112(h). 

The  proposed  work  practice  specifies 
a  minimum  drain  time  for  cartridge 
filters.  This  format  has  the  advantage  of 
not  requiring  a  lengthy  performance  test 
while  maintaining  the  same  control 
level.  Therefore,  a  work  practice 
standard  was  selected  for  cartridge 
filters.  Moreover,  EPA  notes  that 
according  to  a  major  dry  cleaning  trade 
association  it  is  already  industry 
practice  for  owners  and  operators  of  dry 
cleaners  to  drain  their  cartridge  filters 
overnight. 

For  reasons  of  enforceability  and  to 
avoid  imposing  an  excessive  economic 
burden  on  dry  cleaning  facility  owners 
and  operators,  work  practices  are  being 
proposed  to  control  PCE  emissions  from 
these  sources.  This  format  for  the 
proposed  standard  is  consistent  with  the 
provisions  of  section  112(h)  of  the  CAA 
which  states: 

If  it  18  not  feasible  in  the  judgment  of  the 
Administrator  to  prescribe  or  enforce  an 
emissions  standard  for  control  of  a  hazardous 
air  pollutant  or  pollutants,  the  Administrator 
may,  in  lieu  thereof,  promulgate  a  design, 
equipment,  work  practice,  or  operational 
standard,  or  combination  thereof  *  *  *. 

E.  Selection  of  Equipment  and  Pollution 
Prevention  Standards 

Emissions  of  PCE  from  dry  cleaning 
machines  can  occur  from  both 
equipment  exhausts  and  vents  as  well 
as  from  equipment  leaks.  Control 
options  that  were  evaluated  for 
controlling  PCE  emissions  from  both  of 
these  emission  sources  are  discussed  in 
detail  below. 

Control  Options  for  Dry  Cleaning 
Machines 

Vent  control  was  the  principal  control 
option  evaluated  for  reducing  PCE 
emissions  from  die  equipment  exhausts 
and  vents  of  dry  cleaning  machines.  In 
evaluating  vent  control,  two  equipment 
options  are  available:  Carbon  adsorbers 
and  refrigerated  condensers.  For  control 
of  vented  process  emissions  from 
transfer  machines,  applying  a  carbon 
adsorber  would  achieve  at  least  95 
percent  PCE  reduction.  Applying  a 


refrigerated  condenser  to  a  transfer 
machine  washer  vent  would  achieve  at 
least  85  percent  PCE  emission  reduction. 
Refrigerated  condensers  used  on 
transfer  washers  are  one-pass  systems 
and,  therefore,  are  less  efficient  than 
carbon  adsorbers  or  condensers  applied 
to  dry-to-dry  machines.  For  dry-to-dry 
machines,  both  types  of  control 
equipment  provide  95  percent  control  of 
vented  process  emissions. 

Two  other  types  of  equipment  for  vent 
control  were  also  considered  but  were 
not  evaluated  further.  First,  the  Permac 
Consorba,  an  innovative  type  of  German 
dry  cleaning  machine  reputed  to  achieve 
reduction  of  PCE  emissions  in  excess  of 
95  percent,  was  evaluated.  The 
manufacturer  claims  that  this  machine 
includes  an  improved  carbon  adsorber 
used  in  series  with  a  refrigerated 
condenser,  and  that  this  equipment 
contributes  to  significant  reductions  in 
PCE  emissions  relative  to  conventional 
machines.  However,  the  manufacturer  of 
this  machine  was  not  able  to  provide 
sufficient  data  to  support  its  claim  for 
this  level  of  PCE  emission  reduction.  In 
addition,  EPA  is  not  aware  of  any  dry 
cleaning  facility  in  this  country  using 
this  type  of  machine  in  continuous 
commercial  operation. 

Second,  the  Diversitron*  Solvation 
Solvent  Recovery  System  was 
considered.  This  system  is  an  add-on 
control  device  which  consists  of  a  tank 
partially  filled  with  water  and  an  anti- 
foaming  agent,  through  which  PCE 
vapors  are  bubbled.  This  process 
operates  during  the  solvation  recovery 
cycle,  which  is  substituted  for  the 
normal  deodorizing  and  aeration  cycle 
on  the  dry  cleaning  machine.  When 
using  this  procedure,  a  closed  system  is 
created  and  the  amount  of  exhaust 
gases  ducted  to  the  atmosphere  is 
reduced.  Industry  test  data  conducted 
on  a  dry-to-dry  machine  indicate  that 
the  Diversitron*  Solvation  Solvent 
Recovery  System,  with  the  solvation 
tank  water  and  the  dryer  condenser 
cooling  water  inlet  both  at  70  "C  (158  "F), 
is  capable  of  achieving  only  84  percent 
reduction  of  PCE  vapors.  However,  if 
used  in  conjunction  with  a  carbon 
adsorber,  the  Diversitron*  Solvation 
Solvent  Recovery  System  would  be 
capable  of  achieving  95  percent  PCE 
emission  reduction.  Because  this  system 
by  itself  achieves  a  lower  percent 


emission  reduction  than  either  a 
refrigerated  condenser  or  carbon 
adsorber,  it  was  not  evaluated  further  as 
a  separate  control  equipment  option. 

Replacing  PCE  or  with  another  type  of 
solvent  was  another  method  of  vent 
control  that  was  also  considered.  The 
only  readily  available  alternative 
solvents  for  dry  cleaning  are  petroleum 
distillates,  chlorofluorocarbon-113(CFC- 
113),  and  1,1,1-TCA.  Substitution  of  one 
of  these  solvents  for  PCE  would 
eliminate  PCE  emissions;  however,  use 
of  these  solvents  has  serious 
disadvantages.  The  use  of  petroleum 
distillates  is  restricted  due  to  its 
fiammability.  The  solvent,  CFC-113,  is  a 
less  aggressive  solvent  with  a 
prohibitive  cost  per  gallon.  Moreover, 
under  the  CAA,  CFC-113  will  be  phased 
out  by  the  year  2000.  The  chemical  1,1,1- 
TCA  is  a  more  aggressive  solvent  used 
mainly  in  leather  and  textile  cleaning. 
However,  the  use  of  1,1,1-TCA  will  be 
phased  out  by  the  year  2002  under  Title 
VI  of  the  CAA.  Furthermore,  different 
types  of  solvents  require  different  types 
of  dry  cleaning  machines,  so  that 
substituting  one  solvent  for  another  may 
require  extensive  and  costly 
modifications  to  existing  dry  cleaning 
machines.  In  view  of  the  above- 
mentioned  disadvantages,  it  would  not 
be  appropriate  to  require  solvent 
substitution  as  a  control  option  for  this 
standard. 

Therefore,  only  two  principal  control 
options,  carbon  adsorber  and 
refrigerated  condenser,  were  used  in 
developing  the  regulatory  alternatives 
for  controlling  vented  emissions  from 
dry  cleaning  machines. 

Regulatory  Alternatives  for  Major 
Source  Dry  Cleaning  Machines 

As  stated  in  section  I.  the  industrial 
source  category  and  subcategories 
include  all  major  sources.  The 
subcategory  of  transfer  machines  within 
the  commercial  source  category  also 
includes  major  sources.  Only  one 
regulatory  alternative  was  considered 
for  major  sources  because  the  MACT 
control  level  for  both  major  source  dry- 
to-dry  and  transfer  machines  is 
identical — 95  percent  control  efficiency. 
This  level  of  control  is  achieved  by  over 
12  percent  of  existing  major  sources  and. 
therefore,  represents  the  "floor"  for 
existing  sources.  It  is  also  the  most 


stringent  achievable  level  of  control 
identified.  Therefore.  95  percent  control 
is  consistent  with  the  CAA  definition  of 
MACT  for  both  new  and  existing 
sources.  (See  Section  II  of  this  notice  for 
a  discussion  about  the  MACT  decision 
process.)  The  regulatory  alternative  for 
major  sources  would  require  that  at 
least  95  percent  efficient  vent  control 
(carbon  adsorber  or  refrigerated 
condenser)  be  installed  on  all  new  and 
existing  major  source  dry-to-dry 
machines.  Carbon  adsorbers  (which 
achieve  95  percent  control  efficiency) 
are  the  only  type  of  control  devices  used 
on  transfer  machines  by  industrial  dry 
cleaners.  The  only  commercial  size  dry 
cleaning  machine  in  the  major  source 
category  is  the  45.4-kg  (100-lb)  transfer 
machine,  which  would  require  use  of  a 
carbon  adsorber  to  achieve  95  percent 
control  efficiency.  However,  vendors 
report  that  no  new  transfer  machines 
have  been  sold  since  1988  and  this  trend 
is  expected  to  continue.  For  these 
reasons,  this  regulatory  alternative  for 
major  sources  would  require  that  carbon 
adsorbers  (at  least  95  percent  vent 
control)  be  installed  on  all  new  and 
existing  major  source  transfer  machines. 

The  emission  reduction  expected 
under  this  regulatory  alternative  for 
major  sources  of  HAFs  is  3.300  Mg/yr 
(3.600  tpy).  The  estimated  cost 
effectiveness  over  baseline  for  the 
approximately  250  major  sources 
affected  by  this  alternative  ranges  from 
a  net  savings  of  $500  (due  to  solvent 
savings)  to  a  net  cost  of  about  $70. 
depending  upon  machine  size  and  type. 
The  economic  impact  analysis  illustrates 
that  this  regulatory  altPTiative  would 
not  have  unreasonable  costs  or 
economic  impacts  on  major  sources. 

Regulatory  Alternatives  for  Commercial 
Area  Source  Dry  Cleaning  Machines 

As  shown  in  Table  1,  three  regulatory 
alternatives  were  considered  in 
selecting  the  proposed  standard  for  the 
commercial  area  source  category  and 
subcategories.  As  stated  previously  in 
Section  I.  the  subcategories  are  dry-to- 
dry  machines  and  transfer  machines. 
The  first  two  alternatives  represent 
control  levels  under  GACT.  and  the 
third  alternative  is  MACT.  (See  Section 
II  for  a  discussion  of  GACT.) 
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Table  1.— Regulatory  Alternatives  for  the  Perchloroethylene  Dry  Cleaning  NESHAP 


Regulatory  alternative 


111...... 


Level  o(  vent  control 


Major  sources  (%) 


(K) 

CA 

(95) 

CA 

(95) 

CA 


Area  sources 


Ory-to-dry  and 
new  transfers  (%) 


(95) 

RCorCA* 

(95) 

RCorCA* 

(95) 

RCorCA' 


Existing 
uncontroMd 


(85) 

RC 

(95) 

CA 

(95) 

CA 


Existing  RC 
controlled 
»(%) 


(65) 
RC 
(65) 

no 

CA 


•  [>y-»(Hlry  machinea  are  ci«)ab«e  01  achievinQ  95  percent  control  of  PCE  emissione  by  installing  either  a  refrigerated  condenser  or  a  carbon  adsorber.  Transfer 
machines  are  c^i^Ma  of  achieving  95  percent  control  by  installirtg  a  carbon  adsorber  only. 
CA= Carbon  Adsorber 
RC= Refrigerated  Condeneer 


Regulatory  Alternative  I,  the  least 
stringent  regulatory  alternative,  would 
require  at  least  95  percent  reduction  of 
vented  process  emissions  from  all  new 
and  existing  dry-to-dry  machines 
(installation  of  either  a  carbon  adsorber 
or  refrigerated  condenser)  and  from  all 
new  transfer  machines  (installation  of  a 
carbon  adsorber).  This  alternative 
would  require  at  least  85  percent 
reduction  (installation  of  a  refrigerated 
condenser)  for  existing  transfer 
machines. 

Regulatory  Alternative  11  is  similar  to 
Regulatory  Alternative  I  in  that  it  would 
require  95  percent  emission  reduction  on 
all  dry-to-dry  machines  (by  applying 
either  a  carbon  adsorber  or  refrigerated 
condenser)  and  95  percent  emission 
reduction  on  all  new  transfer  machines 
(by  applying  a  carbon  adsorber).  This 
regulatory  alternative  differs  from 
Regulatory  Alternative  I  in  that  it  would 
require  95  percent  emission  reduction  on 


all  existing  uncontrolled  transfer 
machines,  but  85  percent  emission 
reduction  from  existing  refrigerated- 
condenser  controlled  machines.  This 
alternative  was  considered  because  the 
cost  of  removing  an  existing  refrigerated 
condenser  and  replacing  it  with  a  new 
carbon  adsorber  would  be  very  high, 
$16,800/Mg  ($15,200/ton)  PCE  removed, 
whereas  applying  carbon  adsorbers  on 
uncontrolled  machines  would  have  a 
much  lower  cost  at  $1,800/Mg  ($1,600 
ton). 

Regulatory  Alternative  m.  is  the  most 
stringent  regulatory  alternative 
analyzed.  It  would  require  the  same 
level  of  control  as  the  selected 
alternative  for  major  sources.  This 
alternative  would  require  95  percent 
emission  reduction  for  both  dry-to-dry 
machines  (application  of  either  carbon 
adsorber  or  refrigerated  condenser)  and 
transfer  machines  (application  of  carbon 
adsorber).  Under  this  alternative. 


owners  or  operators  of  existing 
refrigerated-condenser  controlled 
transfer  machines  would  be  required  to 
replace  the  condenser  with  a  carbon 
adsorber. 

Table  2  presents  the  costs,  secondary 
impacts,  and  energy  impacts  associated 
with  each  of  the  three  regulatory 
alternatives  discussed  above.  Under 
Regulatory  Alternative  I.  the  13,600 
affected  machines  are  expected  to 
achieve  an  emission  reduction  over 
baseline  of  18,900  Mg  (20,800  ton)  PCE/ 
yr  at  an  overall  average  cost 
effectiveness  of  $785/Mg  ($713/ton)  PCE 
removed.  The  cost  effectiveness  per 
machine  ranges  from  $2/ton  to  $1,500/ 
ton  ($2/Mg  to  $1,600/Mg)  PCE  removed, 
depending  upon  machine  size  and  type. 
The  highest  cost  effectiveness  would  be 
incurred  by  a  11.3-kg  (35-lb)  dry-to-dry 
machine. 


Table  2— Regulatory  Alternatives  for  Area  Sources 


Regulatory 
alternative 

Number  of 
aMactad  machirtes 

Emission 

reduction  over 

baseline,  Ma 

PCt/yr  (ton  PCE/ 

r) 

Range  of  cost 
effectiveness  over 

baseline.  S/Mg 
f»Cfc  ($/ton  PCE)* 

Maximum 
iTK^remental  cost 

Mg  PCE  ($/ton 
PCE) 

Solid  waste 

impact  of  control, 

NG  cartx)n/20 

years  (ton 

cafbon/20  years) 

rational 

wastemrater 

impact  of  control, 

MGPCE/yr(ton 

PCt/y«) 

Maximum  energy 

impacts.  MW-hr/yr 

(million  Btu/yr) 

13,600 
13,600 

18,900 
(20.800) 

19,900 
(21,900) 

20,500 
(22,600) 

2-1,400 
(2-1,300) 
2-1,500 
(2-1,400) 
2-19,600 
(2-17,800) 

100 
(110) 

700 

(800) 

1.050 

(1.200) 

0.41-7.35 
(0>5-8.10) 

4.56-11.5 
(5.03-12.7) 

6.66-13.6 
(7.34-15.0) 

13.147 

(45.000) 

II 

»  8,100 

(7,300) 

'19,600 

(17.800) 

6.637 
(22.700) 

III „ _    .. 

16.100 

'5.762 
(19.700) 

'  Cost  effectiveness  is  for  commeroal  sectcx.  .  _„    .  _^    .  ^■ 

»Hi(rfies»  «icremental  cost  effectiveness  is  for  a  159-kg  (35*)  uncontrolled  transfer  machine.  Under  Regulatory  Allemaiive  I.  an  unconfroUed  trar»fer  madwe 
would  be  required  to  install  a  refngerated  condenser,  whereas  under  Regulatory  Alternative  II  an  uncon»olled  transfer  machine  would  be  required  to  install  a  carbon 

***^hest  incremertal  cost  effectiveness  •  for  a  15  9-kg  (35*)  re(iigeratedK»ndens«  conlrollad  Irwtrtw  machine  goiiig  from  85  to  95  percent  control.  Under 
Regulatory  Alterative  11.  a  refrigerated-cofxJenser  controlled  transfer  machwie  would  ba  In  comfiiinca.  wheraaa  under  Regulatory  Alternative  111  a  refngerated- 
condenser  umili oiled  trarisfer  machina  would  be  roqured  to  remove  the  refngerated  condenser  and  lewtall  a  carbon  adsorber.  ^^      •„     «  -~, 

*Nalionri  anargy  r«quir«menl  is  loiium  of  the  three  alternatives  because  the  calculations  inclbde  a  reduction  in  electricity  demands  resulting  from  2,500 
refrigerate(»«ortdenser  conlrollad  Iransiar  ttmOmm  awitchmg  to  carbon  adsorber  conuols. 


SoUd  waste  impacts  of  this  alternative 
would  be  100  Mg  (110  ton)  carbon  every 
20  years  due  to  use  of  carbon  adsorbers. 
The  national  wastewater  impacts  would 


range  from  0.41  to  7.35  Mg  (0.45  to  8.10 
ton)  PCE  per  year.  The  high  end  of  this 
range  would  occur  if  all  uncontrolled 
dry-to-dry  machines  install  carbon 


adsorbers.  The  maximimi  energy 
requirements  of  this  alternative  would 
be  13,147  megawatt-hour  (MW-hr)  per 
year  (45.000  Btu/yr). 
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ETHYLENE  DRY  CLEANING  NESHAP 
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owners  or  operators  of  existing 
refrigerated-condenser  controlled 
transfer  machines  would  be  required  to 
replace  the  condenser  with  a  carbon 
adsorber. 

Table  2  presents  the  costs,  secondary 
impacts,  and  energy  impacts  associated 
with  each  of  the  three  regulatory 
alternatives  discussed  above.  Under 
Regulatory  Alternative  I.  the  13.600 
affected  machines  are  expected  to 
achieve  an  emission  reduction  over 
baseline  of  18,900  Mg  (20.800  ton)  PCE/ 
yr  at  an  overall  average  cost 
effectiveness  of  $785/Mg  ($713/ton)  PCE 
removed.  The  cost  effectiveness  per 
machine  ranges  from  $2/ton  to  $1,500/ 
ton  ($2/Mg  to  $1.600/Mg)  PCE  removed, 
depending  upon  machine  size  and  type. 
The  highest  cost  effectiveness  would  be 
incurred  by  a  11.3-kg  (35-lb)  dry-to-dry 
machine. 


R  Area  Sources 


Solid  waste 

NatK>r»l 

xaH 

impact  o<  control, 

Maximum  energy 

%l 

NG  cartx3n/20 

iinpacl  ot  control. 

impacts.  MW-hr/yr 

ton 

years  (too 

MG  PCe/yr  (too 

(million  Btu/yr) 

carboo/20  years) 

PCE/y«) 

100 

0.41-7.35 

13,147 

(110) 

(0.45-8.1(« 

(45.000) 

S.IOO 

700 

4.S6-11.5 

6.637 

,300) 

(800) 

(5.03-12.7) 

(22.700) 

3,600 

1,050 

6.66-13.6 

'  5.762 

,800) 

(1.200) 

(7.34-15.0) 

(19.700) 

«.  Under  Regulatory  Alternative  t.  an  uncontatted  transfer  machina 
urxxxrtrofled  transfer  machine  would  be  required  to  install  a  cartxjn 

oiled  transfer  machine  going  from  65  to  95  percent  control.  Under 
impliance.  whereas  under  Regulatory  Alternative  III  a  retrigerated- 
d  install  a  carbon  adsorber, 
s  incHide  a  reduction  in  electricity  demands  resulting  from  2.500 


to  8.10 
of  this 
oiled 
>on 


adsorbers.  The  maximum  energy 
requirements  of  this  alternative  would 
be  13,147  megawatt-hour  (MW-hr)  per 
year  (45,000  Btu/yr). 
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Under  Regulatory  Alternative  U.  the 
13.600  affected  machines  are  expected 
to  achieve  an  emission  reduction  over 
baseline  of  19.900  Mg  (21.900  ton)  PCE/ 
yr  at  an  overall  average  cost 
effectiveness  of  $1.200/Mg  ($1.060/ton) 
PCE  removed.  The  cost  effectiveness 
ranges  from  $2/Mg  to  $1.800/Mg  ($2/ton 
to  $1.600/ton),  where  the  highest  cost 
effectiveness  would  be  incurred  by  an 
uncontrolled  15.9-kg  (35-lb)  transfer 
machine.  The  maximum  incremental 
cost  effecti\'eness  between  Regulatory 
Alternatives  I  and  II  would  be  for  2-35 
lb  transfer  machine  and  is  projected  to 
be  $ai00/mg  ($7.300/tons).  SoUd  waste 
impacts  of  this  ahemative  would  be  700 
Mg  (800  ton)  carbon  every  20  years  due 
to  the  use  of  carbon  adsorbers.  The 
national  wastewater  impacts  would 
range  from  4.56  to  11.5  Mg  (5.03  to  12.7 
ton)  PC:E  per  year.  The  high  end  of  this 
range  would  occur  if  all  uncontrolled 
dry-to-dry  machines  install  carbon 
adsorbers.  The  maximum  enei^ 
requirements  would  be  6,637  MW-hr/yr 
(22.700  million  Btu/year). 

Under  Regulatory  Alternative  III,  the 
16,100  affected  machines  are  expected 
to  achieve  an  emission  reduction  over 
baseline  of  20.500  Mg  (22.600  ton)  PCE/ 
yr  at  an  overall  average  cost 
effectiveness  of  $3.300/Mg  ($2.980/ton) 
PCE  removed.  The  cost  effectiveness 
ranges  from  $2/Mg  to  $16.800/Mg  ($2/ 
ton  to  $15,200/ton].  where  the  highest 
cost  effectivenp-ss  would  be  incurred  by 
a  15.9-kg  (35-lb)  transfer  machine 
removing  an  existing  refrigerated 
condenser  and  installing  a  new  carbon 
adsorber.  The  maximum  incremental 
cost  effectiveness  between  Regulatory 
Alternatives  II  and  III  would  h«  for  15.9 
kg  (35  lb)  transfer  machine  and  is 
projected  to  be  $19.e00/mg  ($17300/ton). 
Solid  waste  impacts  of  this  alternative 
would  be  1,050  Mg  (1,200  ton)  carbon 
every  20  years  due  to  the  use  of  carbon 
adsorbers.  The  national  wastewater 
impacts  would  range  from  6.66  to  13.6 
Mg  (7.34  to  15i)  ton)  PCE  per  year.  The 
high  end  of  this  range  would  occur  if  all 
uncontrolled  dry-to-dry  and  transfer 
machines  install  carbon  adsortiers.  The 
maximum  energy  requirements  of  this 
alternative  would  be  5.762  MW-hr/yr 
(19,700  million  Btu/yr). 

Regulatory  Alternative  II  is  being 
selected  for  this  proposed  standard  for 
the  following  reasons.  Regulatory 
Alternative  II  would  achieve  a  high  level 
of  emission  reduction,  while  there  is  not 
a  significant  difference  in  reductions 
between  Regulatory  Alternatives  II  and 
III.  In  addition,  the  average  cost- 
efiectivenets  for  imcontrotled  dry-to-dry 
and  transfer  machines  is  $1,060  per  ton 
of  VCE  removed — an  average  cost  which 


EPA  considers  reasonable.  EPA  notes, 
however,  that  the  maximum  incremental 
cost-effectiveness  between  alternatives 
I  and  II  is  $7,300  per  ton  of  PCE.  due  to 
the  incremental  cost  for  uncontrolled  35 
Mg  transfer  machines  to  adopt  carbon 
absorbers  versus  refrigerated 
condensers.  In  light  of  these 
considerations,  EPA  invites  specific 
comment  on  promulgating  alternative  1 
for  uncontrolled  transfer  machines  or 
certain  size  classes  of  such  existing 
machines.  EPA  prefers  Alternative  II  to 
Alternative  III  because  existing 
refrigerated  condenser-controlled 
machines  would  continue  to  use  their 
current  controls,  thereby  avoiding  a  high 
cost-effectiveness  of  up  to  $15,200 
associated  with  removing  the 
refrigerated  condenser-controlled 
machines  and  installing  a  carbon 
adsorber.  This  high  cost  for  these  area 
sources  was  not  considered  reasonable 
in  light  of  the  small  amount  of  additional 
emission  reduction  that  would  be 
achieved  by  requiring  Regulatory 
Alternative  ID  instead  of  Regulatory 
Alternative  II.  Finally,  EPA  believes  that 
the  wastewater,  solid  waste  and  energy 
impacts  associated  with  Alternative  II 
are  not  significant. 

Although  dollars  per  ton  of  HAP 
removed  are  used  to  compare 
alternatives  for  this  source  category,  this 
is  only  one  way  to  consider  costs.  The 
determination  of  what  is  reasonable 
dollars  per  ton  of  HAP  removed  for  dry 
cleaning  source  categories  may  not 
necessarily  be  appropriate  for  other 
industrial  source  categories. 

Impacts  on  the  Smallest  Sources  Within 
the  Source  Category 

The  EPA  regulatory  guidelines  require 
that  special  consideration  be  given  to 
the  impacts  of  all  proposed  regulations 
affecting  small  businesses.  Dry  cleaning 
firms  are  classified  as  small  based  on 
annual  sales  receipts.  A  lai^ge  portion  of 
-all  dry  cleaning  facilities  are  family- 
owned  businesses  and  many  of  them  are 
small  operations  without  a  large  amount 
of  capital  available.  Consequently,  the 
economic  analysis  showed  that  any  of 
the  regulatory  alternatives  adopted 
could  possibly  cause  as  many  as  1.250 
plant  closures  and  an  estimated  5.480 
firms  may  have  problems  obtaining  the 
financing  to  purchase  the  control 
equipment. 

The  EPA  has  the  authority  to 
distinguish  anrong  sizes,  types,  and 
classes  of  sources  in  establishing 
standards  under  Section  112.  The  EPA's 
analysis  suggests  that  for  certain  types 
of  area  sources  in  the  commercial  area 
source  category,  there  is  no  generally 
available  coBtrol  technology  that  should 
be  required  when  costs  of  achicviiig  the 


emission  reduction  and  economic 
impacts  are  considered.  This  class  of 
sources  includes  those  that  have  gross 
annual  receipts  less  than  $100,000  per 
year.  This  includes  that  portion  of  the 
low  income  sector  of  the  commercial 
area  source  category  that  may 
experience  undue  hardship  when 
implementing  the  level  of  PCE  emission 
control  required  by  the  standard.  Undue 
hardship  would  be  defined  as  severe 
economic  impact  such  as  the  inability  to 
afford  the  required  control  device  or,  at 
worst,  plant  closure. 

In  arriving  at  the  $100,000  threshold. 
EPA  evaluated  three  low  income  ranges 
(according  to  1987  census  dista:  Docket 
No.  A-«8-ll,  Item  No.  IW-IO)  to  assess 
the  impact  of  the  standard  on  o%vners  or 
operators  of  commercial  dry  cleaning 
facilities  grossing:  less  than  $25.(KI0: 
from  $25,000  to  S50.000;  and  from  SSOUJOO 

to  $ioo.ooa 

The  analysis  revealed  that  for  dry 
cleaning  owners  grossing  less  than 
$25,000  annually,  the  standards  may 
result  in  no  greater  than  420  closures 
and.  at  most.  2.300  firms  may  have 
problems  obtaining  financing  to  ^ 

purchase  the  control  equipment. 

For  dry  cleaning  owners  gross'ng 
$50,000  a  year  or  less,  facility  closures 
are  estimated  at  no  greater  than  180  and 
an  estimated  1,030  firms  may  have 
problems  obtaining  fmancing  to 
purchase  the  control  equipment 

No  more  than  670  firms  may  hare 
problems  obtaining  financing  to 
purchase  control  equipment  at  the 
$100,000  annual  gross  revenue  level.  Ihe 
economic  analysis  also  projects  a  0.2 
percent  reduction  in  production.  This  is 
the  equivalent  of  no  greater  than  30 
small  facilities  if  the  net  change  in 
prodiiction  is  attained  by  closure  of 
small  facilities  rather  than  a  more 
general  reduction  in  capacity  utilization. 
Emission  reduction  achieved  by  area 
sources  above  the  $100,000  level  would 
be  8.300  Mg  (9.000  ton)  PCE  per  year. 
The  average  cost  effectiveness  over 
baseline  of  this  cutoff  would  be  $900/ Mg 
($800/ton].  with  net  annualized  costs 
ranging  from  $8/Mg  to  $3.100/Mg  ($7/ 
ton  to  $2.800/ton).  depending  on  the  si7.e 
and  type  of  machine. 

For  dry  cleaning  owners  grossing 
$250.0(X)  a  year  (corresponding  to  a  PCE 
consumption  level  of  1.970  1/yr  [520  gal/ 
yrj  for  a  dry-to-dry  machine  or  2,8(X)  1/ 
yr  [740  gal/yr]  for  a  transfer  machine)  or 
greater,  an  estimated  270  Hrms  may 
have  problems  obtaining  financing  to 
purchase  control  equipment.  No  firm 
closures  are  expected  at  this  level. 
Althou^  EPA  believes  it  is  reasonable 
to  requh^  dry  cleaning  facilities  grossing 
$100,000  a  year  (corresponding  to  a  PCE 
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consumption  level  of  830  l/yr  (220  gal/ 
yr]  for  a  dry- to-dry  machine  or  1,000 1/ 
yr  [300  gal/yr]  for  a  transfer  machine)  or 
more  to  achieve  compliance  with  the 
standard,  the  Administrator  welcomes 
comments  on  this  higher  exemption 
level. 

For  economic  reasons,  it  has  been 
determined  that  no  control  will  be 
required  for  the  class  of  commercial 
area  sources  grossing  $100,000  annually 
or  less.  The  EPA  believes  that  the  above 
estimates  of  no  greater  than  670  firms 
that  may  have  problems  obtaining 
financing  and.  at  most,  30  facility 
closures  are  likely  to  be  overestimates 
for  several  reasons.  First,  the  firm's 
financial  condition  was  assumed  to  be 
independent  of  size,  and  the  smallest 
quarter  of  all  dry  cleaning  firms  was 
assumed  to  be  in  below  average 
financial  condition.  Second,  the  analysis 
did  not  include  the  possibility  of 
obtaining  financing  from  nontraditional 
means,  such  as  receiving  aid  from 
vendors  (see  Docket  No.  A-88-11,  Item 
No.  lI-B-41),  utihzing  personal  assets,  or 
obtaining  loans  from  relatives.  Finally, 
the  analysis  did  not  take  into 
consideration  the  3  years  that  the 
smallest  facility  owners  have  to  come 
into  compliance  with  the  regulation, 
which  means  they  have  3  years  to 
obtain  the  financing.  All  of  these  factors 
make  the  above  estimates  likely  to  be 
overestimates. 

The  decision  not  to  require  control  for 
this  class  of  sources  would  not 
significantly  affect  the  national 
emissions  reduction  achievable  with 
Regulatory  Alternative  II.  The  difference 
in  emission  reduction  would  be  1,400 
Mg/yr  (1,500  tpy).  In  addition,  the 
average  cost  effectiveness  of  $900/Mg 
($800/ton)  of  PCE  reduced  is  reasonable. 
If  a  lower  income  level  is  adopted,  the 
number  of  potential  closures  and  the 
increase  in  the  number  of  firms  that  may 
have  problems  obtaining  financing 
becomes  increasingly  significant.  As 
discussed  previously,  not  requiring 
control  of  this  class  of  sources 
significantly  reduces  any  potential 
adverse  impact  on  the  smallest 
businesses,  while  at  the  same  time 
achieving  the  goal  of  the  CAA 
requirements  in  reducing  HAP  emissions 
from  dry  cleaning  facilities. 

As  discussed  previously,  for  purposes 
of  the  regulation,  the  $100,000  gross 
income  level  was  correlated  to  annual 
PCE  consumption  on  a  per  machine 
basis.  This  income  level  corresponds  to 
iin  annual  consumption  level  of  less 
than  830  l/yr  (220  gal/yr)  for  dry-to-dry 
machines  and  less  than  1.000  l/yr  (300 
gal/yr)  for  transfer  machines. 


Control  Device  Operation  and 
Maintenance 

As  required  by  Section  112(h)  of  the 
1990  CAA  Amendments,  "in  the  event 
the  Administrator  promulgates  a  design 
or  equipment  standard  *  *  *  the 
Administrator  shall  include  as  part  of 
such  standard  such  requirements  as  will 
assure  the  proper  operation  and 
maintenance  of  any  such  element  of 
design  or  equipment."  In  view  of  this, 
operating  specifications  are  also  given 
in  the  proposed  standards.  For  a 
refrigerated  condenser,  these  operating 
specifications  include  maintaining  the 
temperature  at  the  outlet  side  of  the 
refrigerated  condenser  at  less  than  or 
equal  to  4.4  'C  (40  °F).  For  a  carbon 
adsorber,  these  operating  specifications 
include  desorbing  the  activated  carbon 
bed  using  a  minimum  steam  pressure  of 
170  kiloPascals  (kPa)  (1.7  atmospheres 
(atm))  for  each  3  kg  (7  lb)  of  articles 
cleaned  per  1  kg  (2  lb)  of  activated 
carbon. 

When  using  a  carbon  adsorber  to 
achieve  compliance  with  the  standards, 
it  must  be  desorbed  periodically,  no  less 
frequently  than  each  time  the  dry-to-dry 
machine  cleans  3  kg  (7  lb)  of  articles  per 
1  kg  (2  lb)  of  activated  carbon.  If  the 
carbon  adsorber  is  not  desorbed.  the 
carbon  bed  will  become  saturated  writh 
PCE  and  will  no  longer  be  able  to 
remove  PCE  during  the  dry  cleaning 
process. 

To  ensure  that  adequate  desorption  of 
the  carbon  bed  occurs,  a  minimum 
steam  pressure  of  170  kPa  (1.7  atm)  must 
be  used.  It  is  also  necessary  to  maintain 
sufficient  air  flow  from  the  dry  cleaning 
machine  to  the  carbon  adsorber  to 
ensure  that  the  PCE  is  being  routed 
through  and  collected  by  the  carbon 
adsorber.  The  air  flow  through  the 
carbon  adsorber  must  be  at  least  equal 
to  the  unrestricted  exhaust  rate  of  the 
dry  cleaner  and  no  less  than  0.3  cubic 
meters  per  second  (m'/sec)  (0.01  cubic 
foot  per  second  (ft* /sec)).  No  bypass  to 
the  atmosphere  through  additional 
piping  or  vents  is  allowed  between  the 
dry  cleaning  machine  and  the  carbon 
adsorber  during  desorption. 

When  using  a  refrigerated  condenser 
to  achieve  compliance  with  the 
standards,  the  temperature  of  the 
exhaust  gases  at  the  outlet  side  of  the 
refrigerated  condenser  must  be 
maintained  at  4.4  *C  (40  °F)  or  less  to 
ensure  that  the  PCE  vapors  are 
condensed  sufficiently  to  achieve  95 
percent  overall  removal  of  solvents. 
Above  this  temperature,  the  refrigerated 
condenser  would  be  operating  at  a 
reduced  efficiency.  To  ensure 
compliance,  the  standards  require 
installation  of  an  inexpensive 


thermometer  (available  for  about  $35)  on 
the  outlet  side  of  the  refrigerated 
condenser  to  measure  the  temperature 
of  the  PCE  vapors.  To  ensure  that  no 
PCE  vapors  are  escaping  during  the  dry 
cleaning  process,  the  dry  cleaning 
machine  must  be  closed  to  the 
atmosphere  at  all  times  except  when 
articles  are  being  loaded  or  unloaded. 

Leaks  and  Fugitives 

Two  principal  types  of  control  options 
for  fugitives  and  leaks  were  evaluated 
for  reducing  PCE  emissions  from  dry 
cleaning  machines:  good  housekeeping 
(or  pollution  prevention)  practices  and 
replacement  of  transfer  machines  with 
dry-to-dry  machines. 

In  evaluating  pollution  prevention 
practices,  the  control  of  liquid  leaks 
from  places  such  as  valves  or  pumps,  or 
fugitive  leaks  from  places  such  as  hose 
connections,  gaskets,  or  seatings, 
depends  on  finding  the  leaks  and 
repairing  them.  Visual  inspections  or  use 
of  a  portable  halogenated-hydrocarbon 
detector  to  find  leaks  can  be  performed 
daily,  weekly,  monthly,  or  at  other 
intervals.  Daily  inspections  were  judged 
too  burdensome  for  the  many  small 
facility  owners  or  operators.  Weekly 
inspections  could  be  made  during  days 
of  lower  consumer  demand  without 
affecting  production.  Longer  intervals 
would  not  allow  for  timely  discovery  of 
leaks.  Therefore,  weekly  inspections  are 
required  by  the  standards. 

After  leaks  are  found,  repairs  are 
required.  Emissions  from  leaks  can  be 
reduced  by  minimizing  the  length  of  time 
before  repair.  In  some  cases,  required 
parts  may  not  be  on  hand  to 
immediately  repair  the  leak.  Therefore, 
if  no  repair  parts  are  needed,  the 
proposed  rule  requires  immediate  repair 
after  detecting  a  leak.  The  proposed  rule 
allows  3  working  days  for  a  purchase 
order  to  be  initiated  if  repair  parts  are 
necessary. 

Fugitive  emissions  result  from  the 
transfer  and  handling  of  clothes  from  the 
washer  to  the  dryer.  Replacement  of 
transfer  machines  to  eliminate  these 
emissions  was  considered.  This  option 
would  require  replacement  of  all 
transfer  machines  with  dry-to-dry 
machines.  However,  this  option  was 
discounted  for  several  reasons:  First, 
transfer  machines  are  being  replaced 
with  dry-to-dry  machines  in  the  absence 
of  an  air  emissions  regulation,  due 
mainly  to  the  recent  promulgation  of 
more  stringent  OSHA  worker  exposure 
regulations.  Further,  vendor  information 
indicates  that  no  new  transfer  machines 
have  been  sold  since  the  late  IQSO's,  and 
that  trend  is  expected  to  continue.  For 
these  reasons,  replacement  of  transfer 
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thermometer  (available  for  about  $35)  on 
the  outlet  side  of  the  refrigerated 
condenser  to  measure  the  temperature 
of  the  PCE  vapors.  To  ensure  that  no 
PCE  vapors  are  escaping  during  the  dry 
cleaning  process,  the  dry  cleaning 
machine  must  be  closed  to  the 
atmosphere  at  all  times  except  when 
articles  are  being  loaded  or  unloaded. 

Leaks  and  Fugitives 

Two  principal  types  of  control  options 
for  fugitives  and  leaks  were  evaluated 
for  reducing  PCE  emissions  from  dry 
cleaning  machines;  good  housekeeping 
(or  pollution  prevention)  practices  and 
replacement  of  transfer  machines  with 
dry-to-dry  machines. 

In  evaluating  pollution  prevention 
practices,  the  control  of  liquid  leaks 
from  places  such  as  valves  or  pumps,  or 
fugitive  leaks  from  places  such  as  hose 
connections,  gaskets,  or  seatings, 
depends  on  finding  the  leaks  and 
repairing  thera.  Visual  inspections  or  use 
of  a  portable  halogenated-hydrocarbon 
detector  to  find  leaks  can  be  performed 
daily,  weekly,  monthly,  or  at  other 
intervals.  Daily  inspections  were  judged 
too  burdensome  for  the  many  small 
facility  owners  or  operators.  Weekly 
inspections  could  be  made  during  days 
of  lower  consumer  demand  without 
affecting  production.  Longer  intervals 
would  not  allow  for  timely  discovery  of 
leaks.  Therefore,  weekly  inspections  are 
required  by  the  standards. 

After  leaks  are  found,  repairs  are 
required.  Emissions  from  leaks  can  be 
reduced  by  minimizing  the  length  of  time 
before  repair.  In  some  cases,  required 
parts  may  not  be  on  hand  to 
immediately  repair  the  leak.  Therefore, 
if  no  repair  parts  are  needed,  the 
proposed  rule  requires  immediate  repair 
after  detecting  a  leak.  The  proposed  rule 
allows  3  working  days  for  a  purchase 
order  to  be  initiated  if  repair  parts  are 
necessary. 

Fugitive  emissions  result  from  the 
transfer  and  handling  of  clothes  from  the 
washer  to  the  dryer.  Replacement  of 
transfer  machines  to  eliminate  these 
emissions  was  considered.  This  option 
would  require  replacement  of  all 
transfer  machines  with  dry-to-dry 
machines.  However,  this  option  was 
discounted  for  several  reasons:  First, 
transfer  machines  are  being  replaced 
with  dry-to-dry  machines  in  the  absence 
of  an  air  emissions  regulation,  due 
mainly  to  the  recent  promulgation  of 
more  stringent  OSHA  worker  exposure 
regulations.  Further,  vendor  information 
indicates  that  no  new  transfer  machines 
have  been  sold  since  the  late  1980's,  and 
that  trend  is  expected  to  continue.  For 
these  reasons,  replacement  of  transfer 


machines  was  not  considered  further  as 
an  option  for  reducii^  fugitive 
emissions. 

Waste  Materials 

The  proposed  standards  would 
specify  work  practice  standards  for 
reducing  the  amount  of  PCE  contained 
in  waste  material  generated  at  a  dry 
cleaning  facility,  lliis  waste  material 
may  include  residue  from  regenerable 
niters,  cartridge  filters,  and  solvent 
stills. 

Cartridge  filters  are  usually  drained  in 
their  housings  or  other  sealed  containers 
before  disposal.  The  proposed  standard 
would  require  a  minimum  of  24  hours  of 
drain  time.  His  time  is  based  on 
manufacturers'  recommendations  and 
current  industry  practice.  Normally, 
draining  would  occur  over  a  weekend 
with  die  filters  being  replaced  on  the 
following  Monday  morning.  Therefore, 
no  loss  of  production  time  would  occur. 
Another  option  would  have  required 
cartridge  filters  to  be  dried  in  housings 
vented  to  carbon  adsorbers.  This  option 
was  not  chosen  because  the  amount  of 
PCE  recovered  by  the  carbon  adsorber 
would  be  too  low  to  make  this  option 
economically  worthwhile. 

F.  Equivalent  Systems  of  Emission 
Reduction 

This  proposed  rule  does  not  preclude 
the  use  of  other  emission  control 
equipment  or  procedures  of  operation 
that  can  be  demonstrated  to  be 
equivalent  in  terms  of  reducing  PCE 
emissions,  to  those  prescribed  in  the 
proposed  regulation.  For  determination 
of  equivalency,  any  person  may  submit 
test  data  and  request  the 
Administrator's  approval  of  alternative 
equipment  The  submittal  must  describe 
the  equipment  test  procedures,  date  and 
location  of  the  test  and  test  results. 
Upon  request,  the  Administrator  will 
also  review  proposed  test  procedures  for 
technical  feasibility. 

Equivalency  for  transfer  or  dry-to-dry 
machine  exhaust  control  equipment  can 
be  demonstrated  by  any  person 
including  users  or  manufacturers  of 
equipment.  In  order  to  determine 
equivalency,  the  Administrator  must 
fmd  a  substantial  likelihood  that  the 
control  technology  used  in  normal 
operations  would  achieve  equivalent 
emission  reductions  as  those  required 
by  the  standards  at  approximately  the 
same  or  less  energy  or  envirormiental 
impacts. 

To  permit  the  nse  of  alternative 
systems  for  carbon  adsorption  or 
refrigerated  condensation,  the 
Administrator  must  find  that  the  control 
device  reduces  transfer  or  dry-to-dry 
machine  emission*  by  a  minimam  of  95 


percent  averaged  over  the  dr>nng  cycle. 
Aftrr  evaluation,  the  Administrator 
makes  a  preliminarv  determination  of 
whether  the  application  is  approved  and 
publishes  a  notice  of  these  findings  in 
the  Federal  Register.  After  notice  and 
oi>portunity  for  a  public  hearing,  the 
Administrator  publishes  the  final 
determination  in  the  Federal  Register. 

Equivalency  provisions  have  been 
included  in  the  proposed  standard. 

C.  Modification  and  Reconstraction 
Considerations 

Under  section  112(a)  of  the  CAA.  a 
new  source  is  defined  as  a  stabonary 
source,  the  construction  or 
reconstruction  of  which  is  commenced 
after  the  proposal  date  of  the  standard. 
An  existing  source  is  defined  as  any  . 
stationary  source  other  than  a  new 
source.  The  EPA  is  in  the  process  of 
developing  procedures  for  ensuring  that 
the  modification  provisions  of  section 
112(g)  of  the  CAA  are  reflected  in  the 
source's  operating  permit  obtained 
under  title  V  of  the  CAA. 

In  section  112(g)  of  the  CAA,  a 
modification  is  defined  as: 

A  physical  change  in.  or  change  in  the 
method  of  operation  of,  a  major  scarce  which 
resuhs  in  a  greater  than  de  minimis  increase 
in  actual  emissions  of  a  hazardous  air 
pollutant  shall  not  be  considered  a 
modirication,  if  such  increase  in  the  quantity 
of  actual  emissions  of  any  hazardous  air 
pollutant  from  such  source  will  be  offset  by 
an  equal  or  greater  decrease  in  the  quantity 
of  emissions  of  another  hazardous  air 
pollutant  (or  pollutants)  from  such  source 
which  is  deemed  more  hazardous. 

As  defined  in  S  63.2  of  the  proposed 
General  Provisions  for  40  CFR  part  63. 
reconstruction  means  the  replacement  of 
components  of  an  existing  source  to 
such  an  extent  that:  (1)  The  fixed  capital 
cost  of  the  new  components  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable,  entirely  new,  source;  and 
(2)  it  is  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
relevant  emission  standard(s), 
alternative  emission  liniitation(s),  or 
equivalent  emission  limitation(s) 
established  by  the  Administrator  (or  a 
State  with  an  approved  permit  program) 
pursuant  to  section  112  of  the  Act. 

Some  changes  can  be  made  at  these 
facilities  that  may  be  deemed 
reconstructions  under  40  CFR  83.5.  For 
example,  replacement  of  either  the 
washer  or  dryer  of  a  transfer  machine 
system  would  be  considered  a 
reconstruction. 

Concerning  reconstruction,  the  owner 
or  operator  of  an  existing  dry  cleaning 
facility  must  apply  for  approval  of  any 


reconstruction  according  to  the 
application  procedures  specified  in 
S  63.5  of  the  proposed  General 
Provisions  for  40  CFR  part  63  to  be 
published  in  the  Federal  Register  in  the 
near  future. 

H.  Selection  of  Monitoring 
Requirements  and  Emission  Test 
Methods 

The  principal  monitoring  technique 
that  can  be  used  for  dry  cleaners  is 
inspection  for  leaks.  Inspection  by  the 
owner  or  operator  for  leaks  is  routine 
maintenance  necessary  for  the  most 
efficient  operation  of  the  dry  cleaner.  It 
is  assumed  that  most  dry  cleaning 
establishments  will  already  follow  these 
procedures.  However,  to  ensure  that  all 
dry  cleaning  establishments  follow  these 
procedures,  methods  for  leak  detection 
are  specified  in  the  proposed  standard. 
Leak  detection  can  be  performed  by 
visual  inspection  or  by  using  an 
instrument  such  as  a  portable 
halogenated-hydrocarbon  detector.  Both 
liquid  and  vapor  leaks  would  be 
required  to  be  repaired  immediately  if 
no  repair  parts  are  needed.  If  repair 
parts  are  needed,  a  purchase  order  for 
those  parts  would  need  to  be  initiated 
within  3  working  days;  otherwise,  a 
copy  of  a  purchase  order  showing 
required  parts  to  be  on  order  must  be 
available.  This  procedure  would 
minimize  PCE  losses  from  perceptible 
leaks  by  limiting  the  time  for  such  leaks 
to  be  repaired. 

For  determining  compliance  with  a 
liquid  leak  standard,  any  liquid  leak 
large  enough  to  drip  or  run  would  be 
considered  "perceptible"  and  would 
have  to  be  repaired.  This  inspection 
would  be  visual. 

Other  perceptible  vapor  leaks  are 
more  difficult  to  quantify,  but  would 
craisist  of  vapor  leaks  that  are  obvious 
from  the  odor  of  PCE  in  the  general  area 
or  by  observation  of  gas  flow  by  feel, 
application  of  bubble  solution,  use  of  a 
portable  electronic  halogenated- 
hydrocarbon  detector  ot  similar  means. 
An  electronic  halogenated-hydrocarbon 
detector  is  an  inexpensive  means  (about 
$200)  of  determining  compliance  for 
vapor  leaks.  When  using  an  electronic 
leak  detector,  the  instnmient  can  be 
adjusted  while  standing  at  the  call 
counter  (or  outside  of  the  plant)  so  that 
they  are  just  barely  giving  off  an 
infrequent  ticking  sound.  When 
searching  for  leaks,  higher  vapor  levels 
will  cause  a  very  fast  ticking,  while  a 
serious  leak  Mrili  usually  produce  a 
continuous  squealing  sound.  The 
halogenated-hydrocarbon  detector  could 
be  used  at  a  quantitative  measure  to 
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locate  the  exact  source  that  needs 
repair. 

To  ensure  that  the  refrigerated 
condenser  is  being  operated  properly, 
the  owner  or  operator  is  required  to 
maintained  a  temperature  of  4.4  'C  (40  *F) 
on  the  outlet  side  of  the  refrigerated 
condenser  as  measured  by  a 
thermometer.  A  thermometer  is  an 
inexpensive  means  (about  $35)  of 
determining  compliance  with  this 
temperature  requirement. 

No  other  monitoring  requirements  are 
included  for  control  devices  or  leaks 
because  sufficiently  accurate  continuous 
emission  monitors  are  not  available  for 
dry  cleaning  facilities. 

No  compliance  test  methods  would  be 
required  for  carbon  absorbers  or 
refrigerated  condensers  because,  as 
stated  previously,  these  would  be  too 
costly  for  dry  cleaning  facilities  to 
perform. 

/.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

Concerning  recordkeeping  and 
reporting  requirements,  no  reports  to  the 
Administrator  would  be  required  for 
sources  to  document  performance  of  the 
carbon  adsorber  or  refrigerated 
condenser  for  several  reasons.  First, 
when  either  a  carbon  adsorber  or  a 
refrigerated  condenser  is  installed  on  a 
dry-to-dry  machine  or  transfer  machine, 
it  is  to  the  economic  advantage  of  the 
owner  or  operator  to  make  sure  it  is 
operating  efficiently.  When  operated 
efficiently,  cost  savings  can  be  achieved 
due  to  reduced  solvent  consumption. 
Second,  the  dry  cleaning  industry  is 
comprised  primarily  of  small  businesses 
for  which  the  recordkeeping  and 
reporting  requirements  are  being  kept  to 
a  minimum. 

Each  owner  or  operator,  however, 
would  be  required  to  keep  a  record  of 
the  amount  of  solvent  consumed  each 
year.  This  information  would  be  used  to 
determine  whether  or  not  the  dry 
cleaning  facility  would  qualify  for  the 
solvent  consumption  cutoff  and  to 
determine  if  the  dry  cleaning  facility  is  a 
major  or  area  source.  According  to 
industry  representatives,  this 
information  is  already  maintained  in  the 
form  of  solvent  purchase  records  kept 
routinely  by  the  facility  owner,  so  it 
would  not  be  burdensome  to  require. 
In  addition,  the  owner  or  operator 
would  also  be  required  to  keep  a  record 
of  the  results  of  the  weekly  inspections 
for  leaks,  the  dates  of  repair,  or  date  the 
purchase  order  for  repair  parts  was 
submitted.  This  information  would  be 
used  to  ensure  that  leaks  are  detected 
and  repaired  in  a  timely  manner.  The 
record  of  weekly  inspections  must  be 
posted  in  an  area  that  is  accessible  or 


visible  to  workers  at  the  facility  and  to 
enforcement  officials.  Recordkeeping 
associated  with  leak  detection  and 
repair  is  probably  already  being 
maintained  on  a  routine  basis  at  many 
dry  cleaning  facilities;  however,  any 
additional  burden  associated  with  this 
recordkeeping  would  not  be  significant. 

In  addition,  for  those  owners  or 
operators  using  a  carbon  adsorber  to 
achieve  compliance  with  the  standard,  it 
would  be  necessary  to  record  the 
periods  and  frequency  of  time  when 
desorption  is  performed.  This 
information  would  be  used  to  ensure 
that  the  carbon  bed  is  not  saturated  with 
PCE  and  that  it  is  operating  effectively. 
The  record  of  desorption  times  must  be 
posted  in  an  area  that  is  near  the  carbon 
adsorber  and  that  is  accessible  or 
visible  to  workers  at  the  facility  and  to 
enforcement  officials.  Initial  notification 
reports  as  specified  by  §  63.9  of  the 
General  Provisions  would  also  be 
required.  These  include  name  and 
address  of  the  facility  as  well  as  design 
capacity  of  the  machine,  the  type  of 
emission  control  device  being  used  and 
its  efficiency.  The  General  Provisions  for 
40  CFTl  part  63  will  be  proposed  in  the 
Federal  Register  in  the  near  future. 

All  records  of  weekly  inspections  and 
solvent  purchases  must  be  kept  for  5 
years. 

/.  Operating  Permit  Program 

Under  new  Title  V  of  the  CAA,  all 
HAP-emitting  sources  will  be  required  to 
obtain  an  operating  permit.  Oftentimes, 
emission  limits,  monitoring,  and 
reporting  and  recordkeeping 
requirements  are  scattered  among 
numerous  provisions  of  State 
implementation  plans  (SIP's)  or  Federal 
regulations.  As  discussed  in  the 
proposed  rule  for  the  operating  permit 
program  published  on  May  10, 1991  (56 
FR  21712),  this  new  permit  program 
would  include  in  a  single  document  all 
of  the  requirements  that  pertain  to  a 
single  source.  Once  a  State's  permit 
program  has  been  approved,  each  dry 
cleaning  facility  within  that  State  must 
apply  for  and  obtain  an  operating  permit. 
Because  there  are  thousands  of  small 
dry  cleaning  facilities  nationwide, 
general  permit  guidance,  such  as  a 
standard  form  to  fill  in.  will  be  made 
available  for  these  sources.  If  the  State 
wherein  the  dry  cleaning  facility  is 
located  does  not  have  an  approved 
permitting  program,  the  owner  or 
operator  of  a  dry  cleaning  facility  must 
submit  the  application  under  the 
proposed  General  Provisions  of  40  CFR 
part  63.  The  addresses  for  the  Regional 
Offices  and  States  are  included  in  the 
proposed  General  Provisions  referenced 
in  the  previous  section. 


K.  Solicitation  of  Comments 

Compliance  Times  for  Existing  Sources 

The  EPA  welcomes  comments  on  the 
proposed  time  period  in  which  existing 
sources  must  achieve  compliance  with 
the  proposed  standards.  The  CAA 
allows  up  to  3  years  for  an  existing 
source  to  achieve  compliance  (see 
(section  112(i)(3)).  After  careful 
consideration.  EPA  is  proposing  an  18- 
month  time  period  from  the  date  of 
promulgation  of  this  proposed  rule  in 
which  existing  dry  cleaning  machines 
with  a  design  capacity  of  greater  than 
22.7  kg  (50  lb)  must  achieve  compliance 
with  the  standards.  Existing  dry 
cleaning  machines  with  a  design 
capacity  of  22.7  kg  (50  lb)  or  less  must 
achieve  compliance  within  36  months. 

This  18-month  period  for  existing 
machines  with  a  design  capacity  of  22.7 
kg  (50  lb)  or  larger  was  selected  based 
on  claims  by  manufacturers  of  control 
equipment  diat  they  have  sufficient 
production  capacity  to  meet  the 
increased  demand  for  carbon  adsorbers 
and  refrigerated  condensers  within  1 
year  following  promulgation.  Based  on 
this  projection,  EPA  believes  that  18 
months  would  be  a  reasonable  amount 
of  time  for  these  ovwiers  or  operators  of 
dry  cleaning  machines  to  achieve 
compliance. 

The  Administrator  realizes,  however, 
that  several  hundred  sources  would 
require  control  devices  in  order  to 
achieve  compliance.  Even  though  these 
devices  are  generally  off-the-shelf  items 
that  would  not  need  to  meet  site-specific 
design  criteria,  the  Administrator 
believes  that  additional  time  should  be 
allowed  for  the  smallest  dry  cleaning 
business  owners  (using  machines  22.7  kg 
(50  lb)  or  smaller)  to  obtain  the  capital 
to  purchase  control  equipment  to  comply 
with  the  standard.  Therefore,  36  months 
is  allowed  for  compliance  for  these 
sources. 

As  noted  in  section  VI  and  in  Table  2 
of  the  Preamble,  the  maximum 
incremental  cost-effectiveness  for  a  35- 
Ib  transfer  machine  under  Regulatory 
Alternative  II  is  $8,100/mg  ($7,300/ ton) 
PCE  removed.  This  is  based  on  the  use 
of  a  carbon  adsorber  compared  to  the 
use  of  a  refrigerated  condenser  under 
Regulatory  Alternative  I.  The  EPA 
requests  comment  on  whether 
consideration  in  the  final  regulation 
should  be  given  to  allow  owners  or 
operators  of  uncontrolled  transfer 
machines  on  certain  size  classes  of  such 
machines  to  install  either  refrigerated 
condensers  or  carbon  adsorbers  to 
control  PCE  emissions. 
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K.  Solicitation  of  Comments 

Compliance  Times  for  Existing  Sources 

The  EPA  welcomes  comments  on  the 
proposed  time  period  in  which  existing 
sources  must  achieve  compliance  with 
the  proposed  standards.  The  CAA 
allows  up  to  3  years  for  an  existing 
source  to  achieve  compliance  (see 
(section  112(i)(3)).  After  careful 
consideration,  EPA  is  proposing  an  18- 
month  time  period  from  the  date  of 
promulgation  of  this  proposed  rule  in 
which  existing  dry  cleaning  machines 
with  a  design  capacity  of  greater  than 
22.7  kg  (50  lb)  must  achieve  compliance 
with  the  standards.  Existing  dry 
cleaning  machines  with  a  design 
capacity  of  22.7  kg  (50  lb)  or  less  must 
achieve  comphance  within  36  months. 

This  18-month  period  for  existing 
machines  with  a  design  capacity  of  22.7 
kg  (50  lb)  or  larger  was  selected  based 
on  claims  by  manufacturers  of  control 
equipment  that  they  have  sufficient 
production  capacity  to  meet  the 
increased  demand  for  carbon  adsorbers 
and  refrigerated  condensers  within  1 
year  following  promulgation.  Based  on 
this  projection,  EPA  believes  that  18 
months  would  be  a  reasonable  amount 
of  time  for  these  owners  or  operators  of 
dry  cleaning  machines  to  achieve 
compliance. 

The  Administrator  realizes,  however, 
that  several  hundred  sources  would 
require  control  devices  in  order  to 
achieve  compliance.  Even  though  these 
devices  are  generally  off-the-shelf  items 
that  would  not  need  to  meet  site-specific 
design  criteria,  the  Administrator 
believes  that  additional  time  should  be 
allowed  for  the  smallest  dry  cleaning 
business  owners  (using  machines  22.7  kg 
(50  lb)  or  smaller)  to  obtain  the  capital 
to  purchase  control  equipment  to  comply 
with  the  standard.  Therefore.  36  months 
is  allowed  for  compliance  for  these 
sources. 

As  noted  in  section  VI  and  in  Table  2 
of  the  Preamble,  the  maximum 
incremental  cost-effectiveness  for  a  35- 
Ib  transfer  machine  under  Regulatory 
Alternative  II  is  $8.100/mg  ($7,300/ton) 
PCE  removed.  This  is  based  on  the  use 
of  a  carbon  adsorber  compared  to  the 
use  of  a  refrigerated  condenser  under 
Regulatory  Alternative  1.  The  EPA 
requests  comment  on  whether 
consideration  in  the  final  regulatiofi" 
should  be  given  to  allow  owners  or 
operators  of  uncontrolled  transfer 
machines  on  certain  size  classes  of  such 
machines  to  install  either  refrigerated 
condensers  or  carbon  adsorbers  to 
control  PCE  emissions. 
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Consideration  of  an  Alternative 
Exemption  Level 

The  EPA  also  welcomes  comments  on 
an  alternative  PCE  consumption 
exemption  level  of  1,970  l/yr  (520  gal/ 
yr)  for  a  dry-to-dry  machine  or  2,800 1/ 
yr  (740  gal/yr)  for  a  transfer  machine 
(corresponding  to  annual  gross  receipts 
of  $250,000).  After  careful  consideration, 
EPA  is  proposing  a  PCE  exemption  level 
of  830  l/yr  (220  gal/yr)  for  a  dry-to-dry 
machine  or  1,100  1  /yr  (300  gal/yr)  for  a 
transfer  machine.  Below  this  level,  dry 
cleaning  facilities  would  be  exempt  from 
the  standards.  These  exemption  levels 
correspond  to  a  $100,000  annual  gross 
receipt  level  and  were  selected  based  on 
findings  from  the  economic  analysis. 
The  EPA  believes  that  it  is  reasonable  to 
require  dry  cleaning  facilities  consuming 
these  PCE  levels  or  greater  to  install  a 
control  device  in  accordance  with  the 
standard.  However,  the  Administrator 
welcomes  comments  on  the  higher 
exemption  levels. 

Justification  for  Regulating  Area  Sources 

As  discussed  under  section  VI.A  of 
this  preamble,  in  the  absence  of  a 
strategy  to  reduce  HAP's  from  area 
sources  under  section  112(k).  EPA 
requests  comments  on  the  appropriate 
threshold  for  determining  whether 
particular  area  source  categories  or 
subcategories  present  a  threat  of 
adverse  effects  to  human  health  or  the 
environment  sufficient  to  warrant 
regulation. 

VII.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standard  in  accordance  with  section 
307(d)(5)  of  the  CAA  Amendments  of 
1990.  Persons  wishing  to  make  oral 
presentation  on  the  proposed  standard 
for  dry  cleaners  should  contact  EPA  at 
the  address  given  in  the  addresses 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the  public 
may  file  a  written  statement  before, 
during,  or  within  30  days  after  the 
hearing.  Written  statements  should  be 
addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble,  and  should  refer  to 
Docket  No.  A-8&-11. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  the  EPA's  Air 
Docket  Section  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 


B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  readily  identify  and  locate 
documents  so  that  they  can  intelligently 
and  effectively  participate  in  the 
rulemaking  process,  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review 
(except  for  interagency  review 
materials)  (section  307(d)(7)(A]  of  the 
CAA). 

C.  Executive  Order  12291 

Under  Executive  Order  (E.O.)  12291. 
EPA  is  required  to  judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  requirement  of  a 
regulatory  impact  analysis  (RIA).  The 
criterion  set  forth  in  Section  1  of  the 
Order  for  determining  whether  a 
regulation  is  a  major  rule  are  as  follows: 
(1)  Is  likely  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
is  likely  to  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  is  likely  to  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposed  regulation  is  not 
"major"  because  it  would  result  in  none 
of  the  adverse  effects  mentioned  above. 
The  total  annual  cost  is  estimated  to  be 
less  than  $9  million  a  year,  far  below  the 
$100  million  criterion  set  forth  in  the 
Order.  The  price  impacts  are  estimated 
to  range  from  0  to  0.37  percent  The 
economic  analysis  of  the  proposed 
regulation's  impact  on  the  industry 
indicated  that  output  adjustments  are  no 
greater  than  a  0.2  percent  decrease. 
These  small  market  adjustments 
indicate  that  no  significant  adverse 
effects  on  competition,  emplo>Tnent, 
investment,  productivity,  innovation,  or 
international  trade  are  expected. 
Therefore,  this  regulation  isuot  subject 
to  an  RIA. 

This  proposed  rulemaking  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA 
and  any  written  EPA  response  to  those 
comments  will  be  included  in  the  docket 
listed  at  the  beginning  of  today's  notice 
under  ADDRESSES.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  Docket  Section,  which  is 


listed  in  the  ADDRESSES  section  of  this 
preamble. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1415.01) 
and  a  copy  may  be  obtained  from  Ms. 
Sandy  Farmer,  Information  Policy 
Branch.  EPA.  401  M  St.  SW.  (PM-223). 
Washington.  DC  20460  or  by  calling 
(202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  83  hours  per  respondent  for  the 
first  year,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  cost  for  this  additional  burden  per 
respondent  is  estimated  to  be  about  $658 
the  first  year.  Because  most  of  these  are 
not  recurring  requirements,  the  burden 
will  decrease  significantly  in  subsequent 
years. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then  a 
regulatory  flexibility  analysis  must  be 
prepared. 

Firms  in  the  dry  cleaning  industry  are 
classified  as  small  or  large  based  on 
annual  sales  receipts  [Code  of  Federal 
Regulations.  1991).  Commercial  firms  are 
classified  as  small  if  they  earn  less  than 
$2.5  million  per  year.  By  this  definition, 
over  99  percent  of  commercial  dry 
cleaning  firms  are  small  (U.S. 
Department  of  Commerce,  1990b). 

"The  economic  impacts  of  regulatory 
alternatives  %vith  and  without  various 
classes  of  sources  based  on 
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consuinptkon  of  perchloroethylene  (PCE) 
but  described  in  terms  of  dry  cleaning 
revenues  were  analyzed. 

For  the  commercial  area  source 
category,  the  economic  analysis  did 
indicate  that  many  firms  within  the 
class  of  sources  with  annual  gross 
receipts  less  than  $100,000  would  be 
affected  significantly  by  the  proposed 
standard.  Below  this  annual  receipt 
level  are  found  the  very  smallest  family- 
operafed  businesses  with  low  annual 
hazardous  air  pollutant  (HAP) 
consumption  and  few  employees.  Due  to 
economic  considerations,  no  control  is 
required  for  this  class  of  sources  under 
generally  available  control  technologies 
(GACT). 

For  the  class  of  sources  with  annual 
receipts  of  $100,000  or  greater,  the 
economic  impacts  are  much  smaller. 
Less  than  30  net  closures  due  to  the 
proposed  regulation  are  projected.  The 
analysis  indicates  that  firms  in  below- 
average  financial  condition  may  face 
difficulty  in  obtaining  the  required  funds 
to  purchase  coatrol  equipment  from 
traditional  loan  sources  such  as  banks. 
The  analysis  projects  between  0  and  670 
firms  will  be  in  this  category.  These 
firms  will  either  obtain  other  financing 
(vendor-aided,  relatives,  personal 
assets,  etc.)  or  either  close  or  sell  their 
firm. 

Thus,  regulatory  options  were 
developed  that  greatly  mitigated  the 
impact  on  small  entities.  Pursuant  to  the 
provisions  of  5  U.S.C  605(bJ,  an  initial 
regulatory  flexibiluy  analysis  has  been 
prepared  for  the  commerdal  source 
category  (Docket  No.  A-88-11.  see  Item 
No.  II-B^5). 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  welcomes  comment  on  all 
aspects  of  the  proposed  regulation, 
including  health,  economic 
technological,  or  other  aspects. 

This  regulation  will  be  reviewed  9 
years  from  the  date  of  promulgation. 
This  review  may  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 


List  of  Subjects  in  40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15. 1991. 
WilHam  K.  Reilly, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  add  40  CFR 
part  63  consisting  at  this  time  of  subpart 
M  to  read  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

Sutiparts  A  tttrough  L  [RMcrved] 

Sut>part  M— National  Perchloroethylcn* 
Emission  Standards  for  Dry  CIsaning 
FacilttiM 

Sec. 

63.320  Applicability. 

63.321  Derinitions. 

63.322  Standards. 

63.323  Equivalent  equipment  and 
procedures. 

63.324  Test  methods  and  procedures. 

63.325  Reporting  and  recordkeeping 
require  menta. 

63.326  Delegation  of  authority. 
Authority:  7401,  7412.  7414.  7416,  aad  7601. 

Subparts  A  ttirough  L  [Reserved] 

Subpart  M— National 
Perchloroetttyiene  Emission  Standards 
for  Dry  Cleaning  Facilities 

§63.320    ApplcabNtty. 

(a)  The  provisions  of  this  subpart 
apply  to  dry  cleaning  dryers,  dry-to-dry 
machines,  transfer  machine  systems, 
filters,  muck  cookers,  and  stills  at  dry 
cleaning  facilities  that  use 
perchloroethylene  as  a  solvent. 

(b)  Each  existing  dry-to-dry  machine 
that  consumes  830  liters  per  year  (220 
gallons  per  year)  or  less  of 
perchloroethylene  shall  be  exempt  from 
this  subpart  except  for  the  provisions  of 
S  63.325  (a)(1)  and  (d). 

(c)  Each  existing  transfer  machine 
system  that  consumes  1,100  hters  per 
year  (300  gallons  per  year)  or  less  of 
perchloroethylene  shall  be  exempt  from 
this  subpart  except  for  the  provisions  of 
S  63.325  (a)(1)  and  (d). 

(d)  The  owner  or  operator  of  each 
existing  transfer  machine  using  a 
refrigerated  condenser  shall  comply 
with  the  provisions  of  S  63.322  (b)(1)  and 
(c)  of  this  subpart  unless  those  transfer 
machines'  potential  to  emit  is  limited  to 
less  than  10  tons  per  year.  Such  a  limit 
would  be:  the  consumption  of  less  than 
7,600  liters  per  year  {ZjOOO  gallons  per 
year)  of  perchloroethylene  by  any  size 
transfer  machine.  Any  size  transfer 


machine,  considering  controls,  shall  be 
considered  a  major  source  unless  its 
potential  to  emit  is  limited  by  the 
amount  of  perchloroethylene  used,  or 
some  similar  design  or  operational 
restriction.  For  a  45.4-kilogram  (100- 
pound)  dry-to-dry  machine,  such  a  limit 
on  the  machine's  potential  to  emit  would 
be  the  consumption  of  less  than  11,700 
liters  per  year  (3,100  gallons  per  year)  of 
perchloroethylene  or  a  similar  design  or 
operational  restriction. 

(e)  The  provisions  of  Subpart  A  of  this 
part '  apply  to  owners  or  operators  of 
stationary  sources  affected  by  this 
subpart. 

§  63.321    Definitions. 

Terms  used  in  this  subpart  are  defined 
in  the  Clean  Air  Act  Amendments  of 
1990.  in  subpart  A  of  this  part,  or  in  this 
section  as  follows: 

Area  Source  means,  for  purposes  of 
this  subpart  a  dry-to-dry  machine 
consuming  less  than  11.700  Uters  per 
year  (3,100  gallons  per  year) 
perchloroethylene  or  a  transfer  machine 
consuming  less  than  7,600  Hters  per  year 
(2.000  gallons  per  year) 
perchloroethylene. 

Carbon  adsorber  means  a  bed  of 
activated  carbon  into  which 
perchloroethylene  vapors  are  introduced 
and  trapped  for  subsequent  desorption. 

Cartridge  filter  means  a  discreet 
solvent  filter  unit  designed  to  be 
replaced  periodically. 

Coin-operated,  plant-operated  dry 
cleaning  machine  means  a 
perchloroethylene  dry  cleaning  machine 
activated  by  an  attendant  Such  dry 
cleaning  machines  are  typically  located 
at  a  laundromat  that  also  provides  coin- 
operated  water  washer  and  dryer 
facilities. 

Coin-operated,  self-service  dry 
cleaning  machine  means  a 
perchloroethylene  dry  cleaning  machine 
activated  by  the  customer.  Such  dry 
cleaning  machines  are  typically  coin- 
operated. 

Desorption  means  regeneration  of  an 
activated  carbon  bed  by  removal  of  the 
adsorbed  solvent  usually  with  steam. 

Dryer  means  a  machine  used  to 
remove  perchloroethylene  from  articles 
of  clothing  or  other  textile  or  leather 
goods,  after  washing  and  extraction  of 
excess  perchloroethylene. 

Dry  cleaning  system  means  a  transfer 
machine  or  dry-to-dry  machine  and  its 
ancillary  equipment  including  filters, 
muck  cookers,  stills,  interconnecting 
piping  and  ducts,  and  solvent  tanks 
which  must  be  present  in  order  to 
complete  the  dry  cleaning  process. 
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83  machine,  considering  controls,  shall  be 

l^^g  considered  a  major  source  unless  its 

potential  to  emit  is  limited  by  the 
amount  of  perchloroethylene  used,  or 
some  similar  design  or  operational 
restriction.  For  a  45.4-kilogram  (100- 
pound]  dry-to-dry  machine,  such  a  limit 
on  the  machine's  potential  to  emit  would 
.  be  the  consumption  of  less  than  11,700 

liters  per  year  (3,100  gallons  per  year)  of 
perchloroethylene  or  a  similar  design  or 
operational  restriction. 

(e)  The  provisions  of  Subpart  A  of  this 
part  •  apply  to  owners  or  operators  of 
stationary  sources  affected  by  this 
subpart. 

§  63.321    Definitions. 

Terms  used  in  this  subpart  are  defined 
in  the  Clean  Air  Act  Amendments  of 
1900,  in  subpart  A  of  this  part,  or  in  this 
section  as  follows: 

Area  Source  means,  for  purposes  of 
this  subpart,  a  dry-to-dry  machine 
consuming  less  than  11.700  liters  per 
year  (3.100  gallons  per  year) 
perchloroethylene  or  a  transfer  machine 
consuming  less  than  7,600  liters  per  year 
(2,000  gallons  per  year) 
perchloroethylene. 

Carbon  adsorber  means  a  bed  of 
activated  carbon  into  which 
perchloroethylene  vapors  are  introduced 
and  trapped  for  subsequent  desorption. 

Cartridge  filter  means  a  discreet 
solvent  filter  unit  designed  to  be 
replaced  periodically. 

Coin-operated,  plant-operated  dry 
cleaning  machine  means  a 
perchloroethylene  dry  cleaning  machine 
activated  by  an  attendant  Such  dry 
cleaning  machines  are  typically  located 
at  a  laundromat  that  also  provides  coin- 
operated  water  washer  and  dryer 
facilities. 

Coin-operated,  self-service  dry 
cleaning  machine  means  a 
perchloroethylene  dry  cleaning  machine 
activated  by  the  customer.  Such  dry 
cleaning  machines  are  typically  coin- 
operated. 

Desorption  means  regeneration  of  an 
activated  carbon  bed  by  removal  of  the 
adsorbed  solvent,  usually  with  steam. 

Dryer  means  a  machine  used  to 
remove  perchloroethylene  from  articles 
of  clothing  or  other  textile  or  leather 
goods,  after  washing  and  extraction  of 
excess  perchloroethylene. 

Dry  cleaning  system  means  a  transfer 
machine  or  dry-to-dry  machine  and  its 
ancillary  equipment  including  filters, 
muck  cookers,  stills,  interconnecting 
piping  and  ducts,  and  solvent  tanks 
which  must  be  present  in  order  to 
complete  the  dry  cleaning  process. 
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Dry-to-dry  machine  means  a 
perchloroethylene  dry  cleaning  machine 
in  which  washing,  extraction,  and  drying 
are  all  performed  in  the  same  single  unit. 

Muck  cooker  means  a  device  for 
heating  regenerable  filter  material  to 
drive  off  perchloroethylene  vapors  for 
reclaiming. 

Perceptible  leaks  means  any 
perchloroethylene  vapor  or  liquid  leaks 
that  are  obvious  from: 

(1)  The  odor  of  the  perchloroethylene; 

(2)  The  observation  of  gas  flow  by 
feel,  by  application  of  bubble  solution, 
or  by  use  of  a  hand-held  halogenated- 
hydrocarbon  detector,  or 

(3)  Visual  observation,  such  as  pools 
or  droplets  of  liquid. 

Refrigerated  condenser  means  a 
closed-loop  vapor  recovery  system  into 
which  perchloroethylene  vapors  are 
introduced  and  trapped  by  cooling 
below  the  dew  point  of  the 
perchloroethylene. 

Regenerable  filter  material  means  the 
residue  from  a  filter  using  loose 
diatomaceous  earth. 

Solvent  tank  means  any  container 
that  is  used  to  store  perchloroethylene 
prior  to  use  in  the  dry  cleaning  process. 

Still  residue  means  the  mixture  of 
perchloroethylene,  oils,  and  other 
material  that  must  be  periodically 
removed  from  a  solvent  still. 

Stills  are  defined  as  devices  used  to 
volatilize  and  recover  perchloroethylene 
from  contaminated  solvent  removed 
from  the  cleaned  articles. 

Transfer  machine  system  means  a 
combination  perchloroethylene  dry 
cleaning  machine  in  which  washing  and 
extraction  are  performed  in  one  unit  and 
drying  is  performed  in  a  separate  unit. 
The  articles  of  clothing  or  other  textiles 
or  leather  goods  are  transferred 
manually  from  the  washer  to  the  dryer. 

Washer  means  a  machine  used  to 
clean  articles  of  clothing  or  other  textile 
or  leather  goods  by  washing  and 
extracting  with  perchloroethylene. 

Wet  waste  material  means  the 
undiluted  filter  material  from  a 
regenerable  filter  or  the  undiluted 
residue  from  a  solvent  still. 

§  63.322    Standards. 

(a)  Each  owner  or  operator  of  an 
existing,  new,  or  reconstructed  dry-to- 
dry  machine,  subject  to  the  provisions  of 
this  subpart,  shall  vent  the  entire 
exhaust  through  a  carbon  adsorber, 
refrigerated  condenser,  or  equally 
effective  control  device  or  circulate  the 
entire  exhaust  through  such  a  control 
device  for  a  ventless  machine. 

(b)  Each  owner  or  operator  of  a 
transfer  machine  subject  to  the 
provisions  of  this  subpart  shall  meet  one 
of  the  following  requirements: 


(1)  The  entire  exhaust  from  a  new, 
reconstructed,  or  uncontrolled  transfer 
machine  shall  be  vented  through  a 
carbon  adsorber,  or  equally  effective 
control  device;  or 

(2)  The  entire  exhaust  from  an 
existing,  refrigerated-condenser 
controlled  area  source  transfer  machine 
shall  be  vented  through  a  refrigerated 
condenser  or  equally  effective  control 
device. 

(c)  A  carbon  adsorber  used  to  achieve 
compliance  with  paragraph  (a)  or  (b)(1) 
of  this  section  shall  be  designed  and 
operated  to  meet  the  following 
requirements: 

(1)  Desorption  shall  be  performed 
periodically,  and  no  less  frequently  than 
each  time  the  machine  cleans  3 
kilograms  of  articles  per  kilogram  of 
activated  carbon,  based  on  dry-to-dry 
machine  rated  capacity; 

(2)  Desorption  shall  be  performed  with 
a  minimum  steam  pressure  of  170 
kilopascals: 

(3)  A  rated  air  flow  capacity  shall  be 
achieved  at  least  equal  to  the 
unrestricted  exhaust  rate  of  the  dry 
cleaning  machine  and  a  minimum  air 
flow  capacity  shall  be  maintained  at  0.3 
cubic  meters  per  second; 

(4)  No  bypass  to  the  atmosphere  shall 
be  permitted  during  desorption. 

(d)  A  refrigerated  condenser  used  to 
achieve  compliance  with  paragraph  (a) 
or  (b)(2)  of  this  section  shall  be  designed 
and  operated  to  meet  the  following 
requirement: 

(1)  No  exhaust  gases  shall  be  vented 
to  the  atmosphere  or  circulated  through 
a  ventless  machine  until  the  air-vapor 
stream  temperature  on  the  outlet  side  of 
the  refrigerated  condenser  is  less  than 
or  equal  to  4.4  *C  (40  T).  For  the  purpose 
of  measuring  the  temperature  of  the 
perchloroethylene  vapors,  a 
thermometer  shall  be  installed  on  the 
outlet  side  of  the  refrigerated  condenser 
system  for  both  vented  and  no-vent 
machines. 

(e)  Each  owner  or  operator  who 
commences  construction  or 
reconstruction  of  a  new  source  after 
(date  of  publication  of  Final  rule)  shall 
achieve  compliance  upon  startup.  Each 
owner  or  operator  of  an  existing  dry-to- 
dry  or  transfer  machine  with  a  design 
capacity  larger  than  22.7  kilograms  (50 
pounds]  shall  achieve  compliance  within 
18  months  of  (date  of  publication  of 
Final  rule).  Each  owner  or  operator  of  an 
existing  dry-to-dry  or  fransfer  machine 
with  a  design  capacity  that  is  22.7 
kilograms  (50  pounds)  or  smaller  shall 
achieve  compliance  within  36  months  of 
(date  of  publication  of  Final  rule). 

(f)  No  owner  or  operator  of  cartridge 
filters  subject  to  the  provisions  of  this 
subpart  shall  dispose  of  used  cartridge 


filters  unless  the  cartridge  filters  have 
been  drained  in  their  housing,  or  other 
sealed  container,  for  a  minimum  of  24 
hours,  or  have  been  dried  in  an 
enclosure  vented  to  the  control  device. 

(g)  The  following  components  shall  be 
inspected  weekly  for  leaks  visually  or 
using  a  portable  halogenated- 
hydrocarbon  detector: 

(1)  Hose  connections,  unions, 
couplings,  and  valves; 

(2)  Machine  door  gaskets  and 
seatings; 

(3)  Filter  head  gasket  and  seating: 

(4)  Pumps; 

(5)  Solvent  base  tanks  and  solvent 
and  waste  storage  containers; 

(6)  Water  separators; 

(7)  Filter  sludge  recovery; 

(8)  Distillation  units; 

(9)  Divertor  valves; 

(10)  Saturated  lint  from  the  lint 
basket;  and 

(11)  Cartridge  filters. 

(h)  The  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 
shall  repair  perceptible  vapor  or  liquid 
perchloroethylene  leaks  immediately 
after  detecting  such  a  leak.  If  repair 
parts  are  necessary,  a  purchase  order 
for  those  parts  shall  be  initiated  within  3 
working  days  of  detecting  such  a  leak. 
Such  repair  parts  shall  be  installed 
within  a  reasonable  period  of  time  after 
receipt. 

(i)  The  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 
shall  store  all  perchloroethylene  and 
wastes  that  contain  perchloroethylene 
in  tightly  sealed  containers,  which  are 
impervious  to  the  solvent  and  chemical 
reaction  of  the  perchloroethylene. 

(j)  The  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 
shall  minimize  the  time  that  the  door  of 
the  dry  cleaning  machine  remains  open. 

(k)  The  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 
shall  clean  lint  traps  frequently  and 
place  this  perchloroethylene-laden  lint 
in  a  tightly  sealed  container  as 
described  in  §  63.322(i). 

(1)  For  purposes  of  §  63.9(b)(2)(vi).  a 
major  source  is  a  dry-to-dry  machine 
consuming  11.700  liters  per  year  (3.100 
gallons  per  year)  perchloroethylene  or 
greater,  or  a  transfer  machine 
consuming  7,600  liters  per  year  (2.000 
gallons  per  year)  perchloroethylene  or 
greater.  An  area  source  is  a  dry-to-dry 
machine  consuming  less  than  11.700 
liters  per  year  (3,100  gallons  per  year) 
perchloroethylene  or  a  transfer  machine 
consuming  less  than  7,600  liters  per  year 
(2,000  gallons  per  year) 
perchloroethylene . 
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§  63.323    EquWaJ«nt  tqulpmant  and 
procedures. 

(a)  Upon  written  application  from  any 
person,  the  Administrator  may  approve 
the  use  of  equipment  or  procedures  that 
have  been  demonstrated  to  his 
satisfaction  to  be  equivalent  in  terms  of 
reducing  perchloroetbylene  emissions  to 
the  atmosphere,  to  those  prescribed  for 
compliance  within  a  specified  paragraph 
of  this  subpart.  The  application  shall 
contain  a  complete  description  of  the 
testing  procedure  and  the  date,  time, 
and  location  of  the  test,  and  a 
description  of  the  test  results. 

(b)  For  the  purpose  of  determining 
equivalency  of  control  equipment 
required  by  I  63.322(a)  or  i  63.322(b)(1). 
the  Administrator  will  evaluate  the 
application  to  determine  the  adequate 
demonstration  of  95  percent  control  of 
perchloroetbylene  emissions  from  a  dry- 
to-dry  machine  or  an  uncontrolled 
transfer  machine. 

(c)  For  the  purpose  of  determining 
equivalency  of  control  equipment 
required  by  5  63.322(b)(2).  the 
Administrator  will  evaluate  the 
application  to  determine  the  adequate 
demonstration  of  85  percent  control  of 
perchloroetbylene  emissions  from  a 
refrigerated-condenser  controlled 
transfer  machine. 

(d)  The  Administrator  will  make  a 
preliminary  determination  of  whether 
the  appUcation  for  equivalence  is 
approvable  and  will  publish  a  notice  of 
these  findings  in  the  Federal  Re^ster. 
After  notice  and  opportunity  for  public 
hearing,  the  Administrator  will  publish 
the  final  determination  in  the  Federal 
Register. 

S  63.324    Test  mettiods  and  procedures. 

Each  owner  or  operator  of  a  dry 
cleaning  facility  subject  to  the 
provisions  of  this  subpart  shall  make  at 
least  a  weekly  inspection  of  the  facility 
either  visually  or  using  a  portable 
halogenated-hydrocarbon  detector  to 
determine  compliance  with  S  63.322(g] 
and  I  63.322(h). 


§  63  325    Recordkeeping  and  reporting 
requirements. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
and  maintain  for  a  period  of  5  years 
records  of  the  following: 

(1)  The  anK>unt  of  perchloroetbylene 
consumed  per  year. 

(2)  The  results  of  weekly  inspections, 
conducted  under  §  63.324(a),  and 
records  of  the  dates  of  repair  or 
purchase  orders  for  repair  parts  to 
demonstrate  compliance  with 

S  63.322(h).  The  record  or  log  of  weekly 
inspections  must  be  posted  in  an  area 
that  is  accessible  or  visible  to  workers 
in  the  plant  and  to  enforcement  officials. 

(3)  The  frequency  and  period  of 
desorption  to  show  compliance  with 
S  63.322(c)(1). 

(b)  Each  owner  or  operator  of  a  dry 
cleaning  facility  subject  to  the 
requirements  of  this  subpart  shall 
comply  with  the  initial  report 
requirements  in  §  63.9(b)  of  Subpart  A  of 
this  part. 

(c)  Each  owner  or  operator  of  a  dry 
cleaning  facility  subject  to  the 
requirements  of  this  subpart  shall 
submit  an  initial  statement  of 
compliance  to  show  that  the  provisions 
of  9  63.322(e)  are  being  met.  The 
statement  shall  list  the  type  of  control 
device  used  to  achieve  initial 
compliance  with  §  63.322  and  other 
appropriate  information  as  described 
under  the  provisions  of  §  63.9(h).  The 
statement  of  compliance  status  shall  be 
sent  by  registered  letter  on  the  30th  day 
following  the  compliance  dates  given  in 
S  63.322(c)  in  the  case  of  existing 
sources,  or  simultaneously  with  the 
initial  notification  required  under 
paragraph  (b)  of  this  section  in  the  case 
of  new  or  reconstructed  sources. 

(d)  Each  owner  or  operator 
demonstrating  compliance  with  {  63.320 
(b)  or  (c)  shall  perform  the  following: 

(1)  Submit  to  the  Administrator  an 
initial  report  stating  that  the  existing 
source  is  consuming  no  more  than  830 
liters  per  year  (220  gallons  per  year)  of 


perchloroetbylene  if  it  is  a  dry-to-dry 
machine  and  no  more  than  1.100  liters 
per  year  (300  gallons  per  year)  of 
perdiloroethylene  if  it  is  a  transfer 
machine  and  is,  therefore,  exempt  from 
the  requirements  of  §  63.322(a)  or 
§  63.322(b). 

(2)  If  during  any  year  the  existing 
source  consumes  more  than  830  hters 
per  year  (200  gallons  per  year) 
perchloroetbylene  for  a  dry-to-dry 
machine  or  1,100  hters  per  year  (300 
gallons  per  year)  perchloroetbylene  for  a 
transfer  machine,  then  the  source  owner 
or  operator  shall  comply  with  the 
requirements  of  §  63.322(a)  or  §  63.322(b) 
within  90  days.  A  compliance  report 
shall  be  submitted  to  the  Administrator 
within  90  days. 

(e)  Each  owner  or  operator  of  an 
existing  transfer  machine  using  a 
refrigerated  condenser  that  consumes 
7,600  liters  per  year  (2.000  gallons  per 
year)  of  perchloroetbylene  or  greater 
shall  submit  to  the  Administrator  a 
report  stating  that  the  source  is  in 
compliance  with  the  provisions  of 

§  63.322(b)(1)  of  this  subpart.  The 
statement  of  compliance  shall  be  sent  by 
registered  letter  on  the  30th  day 
following  compliance. 

(f)  For  purposes  of  this  subpart,  if  any 
of  the  information  required  by  this 
subpart  is  required  to  be  submitted  to 
another  agency  or  State,  then  the  dry 
cleaning  owner  or  operator  may  submit 
a  copy  of  this  information. 

§63.326    Delegation  of  auttwrtty. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
Section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  i  63.323  Equivalent 
equipment  and  procedures. 

(FR  Doc.  91-2B821  Filed  12-6-91;  8:45  am] 
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perchloroethylene  if  it  is  a  dry-to-dry 
machine  and  no  more  than  1.100  liters 
per  year  (300  gallons  per  year)  of 
perchloroethylene  if  it  is  a  transfer 
machine  and  is,  therefore,  exempt  from 
the  requirements  of  S  63.322(a)  or 
§  63.322(b). 

(2)  If  during  any  year  the  existing 
source  consumes  more  than  830  liters 
per  year  (200  gallons  per  year) 
perchloroethylene  for  a  dry-to-dry 
machine  or  1,100  Hters  per  year  (300 
gallons  per  year)  perchloroethylene  for  a 
transfer  machine,  then  the  source  owner 
or  operator  shall  comply  with  the 
requirements  of  §  63.322(a)  or  §  63.322(b) 
within  90  days.  A  compliance  report 
shall  be  submitted  to  the  Administrator 
within  90  days. 

(e)  Each  owner  or  operator  of  an 
existing  transfer  machine  using  a 
refrigerated  condenser  that  consumes 
7,600  liters  per  year  (2,000  gallons  per 
year)  of  perchloroethylene  or  greater 
shall  submit  to  the  Administrator  a 
report  stating  that  the  source  is  in 
compliance  with  the  provisions  of 
§  63.322(b)(1)  of  this  subpart.  The 
statement  of  compliance  shall  be  sent  by 
registered  letter  on  the  30th  day 
following  compliance. 

(f)  For  purposes  of  this  subpart,  if  any 
of  the  information  required  by  this 
subpart  is  required  to  be  submitted  to 
another  agency  or  State,  then  the  dry 
cleaning  owner  or  operator  may  submit 
a  copy  of  this  information. 

§63.326    Delegation  of  sutttorlty. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
Section  112(d)  of  the  Act.  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  i  63.323  Equivalent 
equipment  and  procedures. 
[FR  Doc.  91-28821  Filed  12-6-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

RIN  1018-AB43 

1992-1993  Subsistence  Taking  of  Fish 
and  Wildlife  Regulations  for  Federal 
Public  Lands  in  Alaska 

agency:  Forest  Service.  USDA.  Fish  and 
Wildlife  Service,  Interior 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  Temporary  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska  (36  CFR  part  242.  and. 
50  CFR  part  100).  implementing  the 
subsistence  priority  for  rural  residents  of 
Alaska  under  title  VIII  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  of  1980.  The  rulemaking 
will  promulgate  regulations  regarding 
seasons  and  bag  limits,  and  methods 
and  means  related  to  subsistence  taking 
of  fish  and  wildlife  contained  in  subpart 
D,  for  the  1992-1993  season.  The 
rulemaking  is  necessary  because 
subpart  D  is  subject  to  an  annual  review 
cycle. 

DATES:  Written  public  comments,  in  the 
form  of  proposals  for  change,  will  be 
accepted  regarding  this  proposed 
rulemaking  until  January  23. 1992. 
Proposals  for  changes  to  subpart  D  will 
then  be  compiled  and  made  available 
for  review  on  or  about  the  beginning  of 
February  1992.  The  public  may  then 
have  14  days  to  submit  written 
comments  on  said  compiled  proposals. 
An  opportunity  for  oral  comment  on  the 
proposals  will  be  provided  at  a  Federal 
Subsistence  Board  (Board)  meeting  to  be 
held  in  March  1992.  At  that  meeting  the 
Board  will  take  action  on  proposed 
changes  to  the  1991-1992  version  of 
subpart  O. 

ADDRESSES:  Written  comments,  in  the 
form  of  proposals  for  change,  may  be 
sent  to  the  Chair,  Federal  Subsistence 
Board,  c/o  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road.  Anchorage. 
Alaska  99503.  The  availability  of 
compiled  proposals  and  location  of  the 
noted  Board  meeting  will  be  announced 
in  published  notices  throughout  the 
State  of  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  S.  Pospahala.  Office  of 
Subsistence  Management.  U.S.  Fish  and 
Wildlife  Service.  1011  E.  Tudor  Road, 


Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific  to 
National  Forest  lands,  contact  Norman 
Howse.  Assistant  Director  Subsistence, 
USDA.  Forest  Service.  Alaska  Region, 
P.O.  Box  21623,  Juneau,  Alaska  99102- 
1628,  telephone  (907)  586-8890. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126)  requires 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  (Secretaries)  to 
implement  a  joint  program  to  grant  a 
preference  in  favor  of  subsistence  uses 
of  fish  and  wildlife  resources  on  Federal 
public  lands  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  consistent  with  ANILCA's 
requirements  for  the  definition, 
preference  and  participation  as 
specified  in  sections  803, 804,  and  805. 
The  State  implemented  such  a  program 
which  the  Department  of  the  Interior 
previously  found  to  be  consistent  with 
ANILCA.  In  December  1989,  however, 
the  Alaska  Supreme  Court  ruled  in 
McDowell  V.  State  of  Alaska  that  the 
rural  preference  in  the  State  subsistence 
statute,  which  is  required  by  ANILCA, 
violated  the  Alaska  Constitution.  The 
Court  stayed  the  effect  of  the  decision 
until  July  1, 1990. 

As  a  result  of  that  decision,  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  were  required  to  assume 
responsibility  for  the  implementation  of 
title  Vm  of  ANILCA  on  Federal  public 
lands  on  July  1, 1990.  On  June  29, 1990. 
the  Temporary  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska  were  published  in  the 
Federal  Register  (55  FR  27114).  This 
program  is  administered  by  a  Federal 
Subsistence  Board  made  up  of  a  Chair 
appointed  by  the  Secretary  of  the 
Interior  with  concurrence  of  the 
Secretary  of  Agriculture:  the  Alaska 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service:  the  Alaska  Regional  Director. 
National  Park  Service:  the  Alaska 
Regional  Forester.  USDA  Forest  Service; 
the  Alaska  State  Director,  Bureau  of 
Land  Management;  and  the  Alaska  Area 
Director,  Bureau  of  Indian  Affairs.  These 
five  agencies  within  the  Federal 
Government  are  responsible  for 
management  of  Federal  public  lands 
covered  by  title  VIII  of  ANILCA.  All 
agencies  participated  in  the 
development  of  these  regulations.  All 
Board  members  have  reviewed  this 
proposed  rule  and  concur  in  its 
publication  for  public  review  and 
comment.  Because  these  regulations 


relate  to  lands  managed  by  Federal 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

On  June  26, 1991.  "1991-1992  Seasons 
and  Bag  Limits  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska"  were  published  in  the 
Federal  Register  (56  FR  29310).  That 
rulemaking  amended  subpart  D  of  36 
CFR  part  242  and  50  CFR  part  100. 

Proposed  Changes  From  1991-1992 
Seasons  and  Bag  Limits 

The  season  and  bag  limit  portions  of 
the  1991-1992  subpart  D.  with  minor 
corrections  and  adjustments  to  seasons 
and  harvest  area  descriptions,  serves  as 
the  proposed  text  for  subpart  D  season 
and  bag  limit  regulations  for  1992-1993. 
Those  corrections  and  modifications 
include: 

•  New  preamble. 

•  GMU  1  Goat — Federal  registration 
permit  area  added. 

•  GMU  8  Deer — dates  and  antlerless 
deer  bag  limit  corrected. 

•  GMU  9E  Moose — early  season 
extended  5  days. 

•  GMU  17B  (remainder)  Moose — early 
season  extended  5  days. 

•  GMU  20E  (Ladue.  Sixty-mile  and 
Forty-mile  River  drainages)  Moose — 
season  extended  5  days. 

•  GMU  22A  Moose — late  season 
extended  30  days. 

•  GMU  25B  (Porcupine  drainage) 
Moose — early  season  extended  5  days. 

•  GMU  25B  (remainder)  Moose — late 
season  extended  5  days. 

•  GMU  25C  Caribou — early  and  late 
seasons  established. 

•  GMU  25D  (West)— Federal 
registration  permit  added. 

Based  upon  work  related  to  the  Draft 
Environmental  Impact  Statement  (EIS) 
on  "Subsistence  Management  for 
Federal  Public  Lands  in  Alaska."  other 
provisions  of  subpart  D.  including 
regulations  regarding  methods  and 
means,  have  been  altered  slightly  in  this 
proposed  rulemaking.  Those  alterations 
are  responsive  to  comments  received 
from  subsistence  users  as  a  part  of  the 
EIS  scoping  meetings  and  analysis  of 
related  comments  in  late  1990.  The 
alterations  are  aimed  at  allowing 
adequate  harvest  opportunities  and 
simplifying  the  subsistence  regulations 
through  elimination  of  verbiage 
unrelated  to  customary  and  traditional 
subsistence  taking  of  fish  and  wildlife. 

Eliminated  from  the  body  of  the 
currently  proposed  subpart  D  text  are 

references  within  S 23(1)  to 

"Eligibility  determinationjsj."  Those 
determinations  were  restatements  of 
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relate  to  lands  managed  by  Federal 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

On  June  26. 1991.  "1991-1992  Seasons 
and  Bag  Limits  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska"  were  published  in  the 
Federal  Register  (56  FR  29310).  That 
rulemaking  amended  subpart  D  of  36 
CFR  part  242  and  50  CFR  part  100. 

Proposed  Changes  From  1991-1992 
Seasons  and  Bag  Limits 

The  season  and  bag  limit  portions  of 
the  1991-1992  subpart  D.  with  minor 
corrections  and  adjustments  to  seasons 
and  harvest  area  descriptions,  serves  as 
the  proposed  text  for  subpart  D  season 
and  bag  limit  regulations  for  1992-1993. 
Those  corrections  and  modifications 
include: 

•  New  preamble. 

•  GMU  1  Goat — Federal  registration 
permit  area  added. 

•  GKfU  8  Deer — dates  and  antlerless 
deer  bag  limit  corrected. 

•  GMU  9E  Moose — early  season 
extended  5  days. 

•  GMU  17B  (remainder)  Moose — early 
season  extended  5  days. 

•  GMU  20E  (Ladue,  Sixty-mile  and 
Forty-mile  River  drainages)  Moose — 
season  extended  5  days. 

•  GMU  22A  Moose — late  season 
extended  30  days. 

•  GMU  25B  (Porcupine  drainage] 
Moose — early  season  extended  5  days. 

•  GMU  25B  (remainder)  Moose— late 
season  extended  5  days. 

•  GMU  25C  Caribou — early  and  late 
seasons  established. 

•  GMU  25D  (West)— Federal 
registration  permit  added. 

Based  upon  work  related  to  the  Draft 
Environmental  Impact  Statement  (EIS) 
on  "Subsistence  Management  for 
Federal  Public  Lands  in  Alaska,"  other 
provisions  of  subpart  D,  including 
regulations  regarding  methods  and 
means,  have  been  altered  slightly  in  this 
proposed  rulemaking.  Those  alterations 
are  responsive  to  comments  received 
from  subsistence  users  as  a  part  of  the 
EIS  scoping  meetings  and  analysis  of 
related  comments  in  late  1990.  The 
alterations  are  aimed  at  allowing 
adequate  harvest  opportunities  and 
simplifying  the  subsistence  regulations 
through  elimination  of  verbiage 
unrelated  to  customary  and  traditional 
subsistence  taking  of  fish  and  wildlife. 

Eliminated  from  the  body  of  the 
currently  proposed  subpart  D  text  are 

references  within  § 23(1)  to 

"Eligibility  determination[s]."  Those 
determinations  were  restatements  of 


customary  and  traditional  use 
determinations  adopted  in  subpart  B  of 
the  Temporary  Subsistence 
Management  Regulation  (55  FR  27125). 
These  determinations  were  adopted 
from  subsistence  regulations  of  the  State 
of  Alaska  pending  review  and  issuance 
of  Federal  customary  and  traditional  use 
determinations  by  the  Board.  The 
federally  adopted  State  determinations 
were  included  in  the  1991-1992 
publication  of  subpart  D  in  an  attempt  to 
create  a  more  readable,  user  friendly 
package  of  regulations.  Public  comment 
regarding  those  federally  adopted  State 
determinations  was  not  required  by  the 
April  1991  Federal  Register  publication, 
nor  accepted  by  the  Board  in  its  review 
of  the  subpart  D  regulations.  The 
regulatory  process  to  be  used  by  the 
Board  to  determine,  as  necessary, 
customary  and  traditional  uses  of  fish 
and  wildlife  by  rural  communities  on 
Federal  public  lands  will  be  developed 
by  July  1, 1992. 

It  should  be  noted  that  the  section 
numbering  detailed  in  this  proposed 
rulemaking  may  change  when  the 
Federal  subsistence  programmatic 
regulations  (subparts  A,  B,  and  C  of  36 
CFR  part  242  and  50  CFR  part  100)  are 
promulgated  by  July  1, 1992.  For 
purposes  of  this  rulemaking,  however, 
all  references  to  these  proposed 
regulations  should  cite  the  section 
numbering  contained  herein. 

Navigable  Waters 

The  United  States  generally  does  not 
hold  title  to  navigable  waters  and  thus 
navigable  waters  generally  are  not 
included  within  the  definition  of  Federal 
public  lands  for  purposes  of  these 
regulations  (see  56  FR  29312  dated  June 
26, 1991).  At  this  time.  Federal 
Subsistence  Fishing  Regulations  apply 
to:  (1)  Non-navigable  waters  on  Federal 
public  lands,  except  in  Glacier  Bay 
National  Park  where  all  waters  are 
closed  to  subsistence  harvest,  and  (2) 
navigable  waters  in  those  cases  where 
Federal  title  and/or  jurisdiction  is 
specifically  identified  herein.  The  areas 
identified  in  this  proposed  rule  do  not 
necessarily  constitute  a  complete  listing 
of  waters  within  Federal  jurisdiction. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  the  Federal 
authority  to  manage  submerged  lands 
other  than  those  listed  in  those 
instances  in  which  the  title  is  held  by 
the  United  States. 

The  Department  of  the  Interior  is 
currently  conducting  a  comprehensive 
review  of  title  and  jurisdictional  issues 
relating  generally  to  navigable  waters. 
The  conclusions  and  decisions  resulting 
from  that  review  will  be  incorporated 
into  the  regulations  governing 


subsistence  taking  of  fish  and  wildlife 
on  Federal  public  lands  as  appropriate. 

Public  Comments/Proposals  and 
Hearings 

It  is  the  policy  of  the  I3epartment  of 
the  Interior  and  the  Department  of 
Agriculture,  whenever  practical,  to 
afford  the  pubUc  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  or  proposals 
regarding  the  1991-1992  version  of 
Subpart  D  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  The  Board 
wiU  hold  a  public  hearing  on  this 
proposed  rulemaking  and  related 
proposals  in  March  1992. 

Proposals  for  change  to  specific 
portions  of  subpart  D  must  not  exceed 
two  pages,  and  they  must  include,  at  a 
minimum,  the  following  information: 

a.  Name,  address  and  telephone 
number  of  individual  or  organization 
submitting  the  proposal 

b.  A  statement  of  the  problem 

c.  The  proposed  solution  to  the 
problem 

d.  Section  and/or  paragraph  of  the 
regulations  associated  with  the  proposal 

e.  Suggested  wording  for  the  addition 
or  change 

f.  Any  supporting  information 
Incomplete  proposals  not  containing 

the  above  information  may  not  be 
considered. 

Standardized  forms  for  submission  of 
proposals  are  available  on  request  from 
U.S.  Fish  and  Wildlife  Service  at  the 
previously  noted  address. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  programmatic  EIS  discussing 
Federal  subsistence  management  is 
being  prepared,  the  draft  EIS  was 
released  October  7. 1991.  A  final  EIS 
will  be  issued  prior  to  implementation  of 
the  final  "1992-1993  Subsistence  Taking 
of  Fish  and  Wildlife  Regulations  for 
Public  Lands  in  Alaska." 

ANILCA  Section  810  Compliance 

The  intent  of  all  Federal  Subsistence 
Regulations  is  to  best  accommodate 
customary  and  traditional  subsistence 
uses  subject  to  the  limitation  of 
protecting  healthy,  or  natural  and 
healthy  fish  and  wildlife  populations. 
The  810  analysis  will  be  completed  as 
part  of  the  final  EIS  process  prior  to 
promulgation  of  final  regulations. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 


of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501  et  seq. 
liiey  apply  to  subsistence  users  of 
public  lands  in  Alaska.  The  information 
collection  requirements  described  above 
are  approved  by  the  OMB  under  44 
U.S.C.  3501  and  have  been  assigned 
clearance  number  1018-0075. 

Public  reporting  burden  for  this  form 
is  estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
fonn.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Sti«et, 
NW.,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1016-0075),  Washington.  DC 
20903.  Additionally,  information 
collection  requirements  may  be  imposed 
if  the  councils  and  committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Economic  Effects 

Executive  Order  12291,  "Federal 
Regulation."  of  February  19. 1981. 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  aimual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.]  requires  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  Departments  of  the  Interior  and 
Agriculture  have  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
and  certify  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from  this 
Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 


64406 


Federal  Register  /  Vol.  56.  No.  236  /  Monday.  December  9.  1991  /  Proposed  Rules 


of  small  entities  affected  is  unknown, 
but  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  pre-existing  uses 
of  Federal  public  lands  indicates  that 
they  will  not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  Federal  public  lands.  Likewise, 
these  regulations  have  no  significant 
takings  implication  relating  to  any 
property  rights  as  outlined  by  Executive 
Order  12630. 

Drafting  Information 

The  primary  authors  of  this  regulation 
are  Peggy  Fox  and  Richard  S.  Pospahala. 
Subsistence  Office,  Alaska  Regional 
Office,  U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska,  and  John  W. 
Hiscock,  Subsistence  Division,  Alaska 
Regional  Office,  U.S.  National  Park 
Service,  Anchorage.  Alaska. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska  fish.  National 
Forests,  public  lands,  reporting  and 
record  keeping  requirements,  wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  fish,  public  lands, 
reporting  and  record  keeping 
requirements,  wildlife. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  subchapter  H  of 
title  50  and  chapter  II  of  title  36  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  in  an  identical 
fashion  in  36  CFR  part  242  and  50  CFR 
part  100  as  follows: 


.23 — Subsistence  taking  of 


PART 


--{AMENDEDl 


1.  The  authority  citation  for  50  CFR 
part  100  and  36  CFR  part  242  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  472.551,668dd  et  seq., 
3101  et  seq.;  18  U.S.C.  7,  3559,  3571;  43  U.S.C. 
1733. 

2.  In  36  CFR  part  242  and  50  CFR  part 
100  subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife  is  revised  to  read  as 
follows: 

Subpart  D— Sutwistenc*  Taking  of  Flah  and 
WUdlHa 


.23  Subsistence  taking  of  wildlife. 
.24  Subsistence  taking  of  fish. 
..25  Subsistence  taking  of  shellfish. 


5 

wildlife. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  subpart: 

ADF&G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  a  fixed-wing  machine 
or  device  that  is  used  or  intended  to  be 
used  to  carry  persons  or  objects  through 
the  air.  including  airplanes  and  gliders. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration. 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Bag  limit  means  the  number  of  any 
one  species  permitted  to  be  taken  by 
any  one  person  in  the  unit  or  portion  of 
a  unit  in  which  the  taking  occurs; 
however,  additional  numbers  of  a 
species  may  be  taken  in  another 
designated  open  unit  or  portion  of  a  unit 
where  a  greater  limit  on  that  species  is 
prescribed.  In  no  case  may  the  total  or 
cumulative  bag  for  one  person  exceed 
the  limit  set  for  the  unit  or  portion  of  a 
unit  in  which  the  additional  animals  are 
taken.  A  subsistence  bag  limit  and  a 
general  bag  limit  for  the  same  species 
are  not  cumulative. 

Big  game  means  black  bear,  brown 
and  grizzly  bear,  bison,  caribou,  deer, 
elk,  mountain  goat,  moose,  musk  oxen, 
mountain  or  Dall  sheep,  wolf  and 
wolverine. 

Bow  means  long  bow,  recurve  bow,  or 
compound  bow,  but  not  crossbow. 

Broadhead  means  an  arrowhead  with 
two  or  more  steel  cutting  edges  having 
minimum  cutting  diameter  of  not  less 
than  seven-eights  inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 
Bull  moose  means  any  male  moose. 
Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases]  in  its  first  year  of  life. 
Dire  emergency  means  a  situation  in 

which  a  person: 

(1)  Is  in  a  remote  area; 

(2)  Is  involuntarily  experiencing  an 
absence  of  food  required  for  sustenance; 

(3)  Will  be  unable  to  perform  the 
functions  necessary  for  survival,  leading 
to  a  high  risk  of  death  or  serious  and 
permanent  health  problems  if  wild  game 
food  is  not  immediately  taken  and 
consumed;  and 

(4)  Cannot  expect  to  obtain 
alternative  food  sources  in  time  to  avoid 
the  consequences  described  in 
paragraph  (3]  of  this  definition. 


Full  curl  horn  means  the  horn  of  a 
male  Dall  sheep,  the  tip  of  at  least  one 
of  which  has  grown  through  360  degrees 
of  a  circle  described  by  the  outer  surface 
of  the  horn,  as  viewed  from  the  side,  or 
that  both  horns  are  broken  or  that  the 
sheep  is  at  least  eight  (8)  years  of  age  as 
determined  by  horn  growth  annuli. 

Fur  animal  means  coyote,  arctic  fox, 
red  fox,  lynx,  or  red  squirrel;  "fur 
animals"  is  a  classification  of  animals 
subject  to  taking  with  a  hunting  license. 

fur  bearer  means  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  marmot,  wolf  or 
wolverine;  "fur  bearers"  is  a 
classification  of  animals  subject  to 
taking  with  a  trapping  Ucense. 

Highway  means  the  drivable  surface 
of  any  constructed  road. 

Household  means  that  group  of  people 
domiciled  in  the  same  residence. 

Hunting  area  for  a  species  means  that 
portion  of  a  game  management  unit 
where  a  subsistence  season  and  a  bag 
limit  for  that  species  are  set. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 
Open  season  means  the  time  when 
wildlife  may  be  taken;  each  period 
prescribed  as  an  open  season  includes 
the  first  and  last  days  of  the  period 
prescribed. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic  or  poisonous  upon  contact  or 
ingestion. 

Registration  permit  means  a  hunting 
permit  issued  to  a  person  who  agrees  to 
the  conditions  specified  for  each  hunt; 
permits  are  issued  in  the  order 
applications  are  received,  and  are 
issued: 

(1)  Beginning  on  a  date  announced 
and  continuing  throughout  the  open 
season,  or  until  the  season  is  closed  by 
emergency  order  when  a  harvested 
quota  is  reached;  or 

(2)  Based  on  priorities  as  determined 

by 17  (Determining  priorities 

among  subsistence  users.) 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  an  animal  by  an 
authorized  representative  of  the 
ADF&G;  "sealing"  includes  collecting 
and  recording  infownation  concerning 
the  conditions  under  which  the  animal 
was  harvested  and  measurements  of  the 
specimen  submitted  for  sealing  or 
surrendering  a  specific  portion  of  the 
animal  for  biologies'/  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  Dall  sheep,  the  tip  of  which 
has  grown  through  seven-eighths  of  a 
circle  (315  degrees],  described  by  the 
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outer  surface  of  the  hom,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin,  hide  and  pelt  are  all  the  same 
thing,  and  mean  any  tanned  or  untanned 
external  covering  of  an  animal's  body: 
skin,  hide,  or  pelt  of  a  bear  shall  mean 
the  entire  external  covering  with  claws 
attached. 

Small  game  means  all  species  of 
grouse,  hares,  rabbits,  ptarmigan, 
waterfowl,  cranes  and  Wilson  or 
jacksnipe. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler  whose  length  is  at  least  one 
inch,  and  is  greater  in  length  than  in 
width,  measured  one  inch  or  more  from 
the  tip. 

Transport  means  shipping,  carrying, 
importing,  exporting,  or  receiving  or 
delivering  for  shipment,  carriage  or 
export. 

Unclassifed game  means  all  species  of 
game  not  otherwise  classified  in  the 
definitions. 

Unit  means  one  of  the  28  geographical 
areas  listed  under  game  management 
units  in  the  ADF&G's  codified  hunting 
regulations  and  the  Game  Management 
Unit  Map  of  Alaska. 

Wildlife  means  any  bird,  big  game, 
small  game,  fur  bearer,  fur  animal,  or 
unclassified  game  and  includes  any  part, 
product,  egg.  or  offspring  thereof,  or 
dead  body  or  part  thereof. 

(b)  Small  game  and  unclassiBed  game, 
fur  animals,  fur  bearers,  and  big  game 
may  be  taken  for  subsistence  by  any 
method,  unless  prohibited  below  or  by 
other  Federal  statute.  (1)  The  following 
methods  of  taking  wildlife  are 
prohibited: 

(i)  By  shooting  from,  on.  or  across  a 
highway; 
(ii)  With  the  use  of  any  poison; 
(iii)  The  subsistence  taking  of  wildlife 
using  a  hehcopter  in  any  maruier, 
including  transportation  of  individuals, 
equipment  or  wildlife;  this  paragraph 
does  not  apply  to  transportation  of  an 
individual,  gear  or  wildlife  during  an 
emergency  rescue  operation  in  a  life- 
threatening  situation; 

(iv)  Taking  wildlife  from  a  motorized 
vehicle  except  in  the  following 
situations;  from  a  motor-driven  boat 
unless  the  motor  has  been  completely 
shut  off  and  the  boat's  progress  from  the 
motor's  power  has  ceased;  from  a  motor- 
driven  boat  or  snow  ihachine  to  take 
caribou  in  Game  Manager..ent  Unit  23; 
or  where  otherwise  provided  in  this 
subpart; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  With  the  use  or  aid  of  a  machine 
gun,  set  gun,  or  a  shotgun  larger  than  10 
gauge; 


(vii)  With  the  aid  of  a  pit,  fire, 
artificial  light  (except  that  coyotes  may 
be  taken  in  Units  6(B)  and  6(C)  with  the 
aid  of  artificial  lights),  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  or  a  conventional  steel  trap 
with  a  jaw  spread  over  nine  inches; 
however,  the  "conibear"  style  trap  with 
a  jaw  spread  of  less  than  11  inches  may 
be  used; 

(viii)  With  a  snare,  except  for  taking 
unclassified  game,  fur  bearer,  grouse, 
hare,  or  ptarmigan: 

(ix)  By  intentionally  feeding  a  bear, 
wolf,  fox,  or  wolverine,  or  intentionally 
leaving  human  food  or  garbage  in  a 
manner  that  attracts  these  animals.  This 
does  not  apply  to  bait  used  for  trapping 
fur  bearers  or  hunting  black  bears. 

(2)  The  following  methods  and  means 
of  taking  big  game  for  subsistence  are 
prohibited  in  addition  to  the  prohibitions 
in  paragraph  (b)(1)  of  this  section; 

(i)  With  the  use  of  a  firearm  other  than 
a  shotgun,  muzzle-loaded  rifle  without 
scope,  or  rifle  or  pistol  using  a  center- 
Hring  cartridge,  except  that: 

(A)  In  Unit  23,  swimming  caribou  may 
be  taken  with  a  firearm  using  rimfire 
cartridges; 

(B)  llie  use  of  a  muzzle  loading  rifle  is 
prohibited  for  brown  bear,  black  bear, 
moose,  bison,  musk  ox  and  mountain 
goat  unless  such  a  Hrearm  is  .54  caliber 
or  larger,  or  at  least  .45  caliber  and  a  250 
grain  or  larger  elongated  slug  is  used; 

(ii)  With  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only; 

(iii)  With  a  longbow,  recurve  bow,  or 
compound  bow  unless  the  bow  is 
capable  of  casting  a  broadhead-tipped 
arrow  at  least  175  yards  horizontally, 
the  arrow  is  tipped  with  a  broadhead  of 
at  least  7/8"  width,  and  arrow  and 
broadhead  togedier  weigh  at  least  one 
ounce  (437.5  grains),  and  the  broadhead 
is  not  barbed; 

(iv)  With  the  use  of  bait;  except  that 
black  bears  may  be  taken  with  Uie  use 
of  bait  between  April  15  and  May  31,  in 
Units  14  (A)(B)  and  in  Units  1  (A)(B)(D). 
2.  3.  5, 6,  7  (except  Resurrection  Creek 
and  its  tributaries),  11, 13  and  16  (except 
Denali  State  Park)  15  and  17  between 
April  15  and  June  15;  and  Units  12, 1»- 
21,  24,  and  25,  between  April  15  and 
June  30,  Baiting  of  black  bears  is  subject 
to  the  following  restrictions: 

(A)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  game  may  be  used  for  bait; 

(B)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail; 

(C)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 


dwelling,  or  within  one  mile  of  a 
developed  campground  or  developed 
recreational  facility; 

(D)  A  hunter  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
ADF&G  assigned  number, 

(E)  A  person  using  bait  shall  remove 
litter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(F)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(G)  No  person  may  have  more  than 
two  bait  stations  established  (bait 
present)  at  any  one  time; 

(H)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  AFD&G; 

(v)  With  the  use  of  a  trap  or  snare; 

(vi)  While  a  big  game  animal  is 
swimming,  except  that  a  swimming 
caribou  may  be  taken  in  Unit  23; 

(vii)  No  person  who  has  been 
airborne,  except  in  regularly  scheduled 
commercial  jet  aircraft  flights,  may  take 
for  subsistence  uses  a  big  game  animal 
in  a  National  Park  System  unit  until  3:00 
a.m.  following  the  day  in  which  the 
flying  occurred. 

(viii)  No  person  who  has  been 
airborne,  except  in  regularly  scheduled 
commercial  jet  aircraft  flights,  may  take 
or  assist  in  taking  for  subsistence 
purposes  on  other  Federal  public  lands  a 
big  game  animal  until  after  3:00  a.m. 
following  the  day  in  which  the  flying 
occurred;  however,  this  paragraph  does 
not  apply  to  subsistence  taking  of  deer, 
or  to  subsistence  taking  of  wolves 
during  August  10-March  31  in  the 
portions  of  Units  9. 11. 12, 13  except 
13(E)  west  of  the  Parks  Highway,  17. 19. 
20,  21,  24,  25(B),  25(C),  and  25(D); 
additionally  with  respect  to  wolves: 
shotguns  may  not  be  used  to  take 
wolves; 

(ix)  From  a  boat  in  Units  1-5  except 
for  persons  certified  as  disabled. 

(3)  The  following  methods  and  means 
of  taking  fur  animals  for  subsistence 
under  a  hunting  license  are  prohibited, 
in  addition  to  the  prohibitions  in 
paragraph  (b)(1)  of  this  section: 

(i)  By  using  a  trap,  snare,  net,  or  fish 
trap; 

(ii)  By  disturbing  or  destroying  a  den; 

(iii)  By  having  been  airborne  and 
using  a  firearm  to  take  or  assist  in  taking 
an  arctic  or  red  fox  until  after  3  a.m.  on 
the  day  following  the  day  in  which  the 
flying  occurred. 

(4)  The  following  methods  and  means 
of  taking  fur  bearers  for  subsistence 
under  a  trapping  license  are  prohibited. 
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in  addition  to  the  prohibitions  in 
paragraph  (bHl)  o^  thi»  section; 

(i)  By  disturbing  or  dettroying  a  den, 
except  that  any  mutkrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping; 

(ii)  By  disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means 
other  than  a  steel  trap  or  snare,  except 
that  a  firearm  may  be  used  to  take 
beaver  in  Unit  18  from  April  1  through 
]une  10.  end  in  Units  8,  22.  and  23 
throughout  the  seasons  estabhshed 
herein: 

(iv)  Taking  land  otter  with  a  steel  trap 
having  a  iaw  spread  of  less  than  five 
and  seven-eighths  inches  during  any 
closed  mink  and  marten  season  in  the 
same  game  management  unit; 

(v)  Using  a  net  w  Hsh  trap  (except  a 
blackfish  or  iyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  person  transported; 

(vii)  Taking  a  wolf  in  Units  12  and 
20(E]  during  March.  April  or  October 
with  a  steel  trap,  or  with  a  snare  smaQer 
than3X; 

(viii)  Having  been  airborne  and  using 
a  firearm  to  take  or  assist  in  taking  an 
arctic  fox.  red  fox,  wolf,  or  wolverine 
until  after  3K)0  a.m.  on  the  day  following 
the  day  in  which  the  flying  occurred;  this 
paragraph  does  not  apply  to  a  trapper 
using  a  firearm  to  dispatch  a  fox,  wolf, 
or  wolverine  caught  in  a  trap  or  snare; 

(ix)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare. 

(c)  Poseemion  and  Transportation  of 
Wildlife: 

(1)  Unless  otherwise  provided,  no 
person  may  take  a  species  of  wildlife  in 
any  unit  or  portion  of  a  unit  if  that 
person's  total  statewide  take  of  that 
species  under  Federal  and  State 
regulations  already  equals  or  exceeds 
the  bag  Kmit  for  that  species  in  that  unit 
or  portion  of  a  unit  except  as  specified 
in  paragraph  (c)(3)  of  this  section. 

(2)  The  bag  limit  specified  herein  for  a 
subsistence  season  for  a  species  and  the 
State  bag  limit  set  for  a  State  season  for 
the  same  species  are  not  separate  and 
distinct. 

(3)  The  bag  limit  specified  for  a 
trapping  season  for  a  species  and  the 
bag  limit  set  for  a  hunting  season  for  the 
same  species  are  separate  and  distinct. 
This  means  that  a  person  who  has  taken 
a  bag  Umit  tet  a  particular  species  under 
a  trapping  season  may  take  additional 
animals  under  the  bag  limit  specified  for 
a  hunting  season  or  vice  versa. 

(4)  A  bear  taken  in  a  unit  having  a  bag 
limit  of  one  bear  per  year  does  not  count 
against  a  one  bear  every  four  regulatory 


years  bag  limit  in  other  units;  however, 
an  individual  may  not  take  more  thaa 
one  bear  in  a  regulatory  year. 

(5)  A  bag  limit  applies  to  a  regulatory 
year  unless  another  time  period  is 
specified  in  the  bag  limit 

(6)  Any  person  who  gives  or  receives 
wilcHife  shall  furnish  upon  request  of  a 
Federal  agent  a  signed  statement 
describing  the  following:  names  and 
addresses  of  persons  who  gave  and 
received  wilcUife.  when  and  wbere  the 
wildlife  was  taken,  and  what  wildlife 
was  transferred. 

(7)  No  person  may  possess,  transport, 
or  give,  receive  or  barter  wildlife  that 
the  person  knows  or  should  know  were 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder 

(8)  Evidence  of  sex  and  identity,  (i)  No 
person  may  possess  or  transport  a  Dall 
sheep  unless  both  horns  accompany  the 
animal  if  the  subsistence  take  is 
restricted  to  a  sii^le  sex. 

(ii)  If  the  taking  of  a  big  game  animal, 
except  sheep,  is  restricted  to  one  sex  in 
the  local  area,  no  person  may  possess  or 
transport  the  carcass  of  an  anUnal 
unless  sufficient  portions  of  the  external 
sex  organs  remain  attached  to  indicate 
conchisively  the  sex  of  the  animah 
however,  this  section  does  not  apply  to 
the  carcass  of  a  big  game  animal  that 
has  been  cut  and  placed  in  storage  or 
otherwise  prepared  for  consumption 
upon  arrival  at  the  location  where  it  is 
to  be  consumed. 

(iii)  If  a  moose  bag  limit  includes  an 
antler  size  or  configuration  restriction, 
no  person  may  possess  ot  transp<vt  the 
moose  carcass  or  its  parts  unless  both 
antlers  accompany  the  carcass  or  its 
parts.  A  person  possessing  a  set  of 
antlers  with  less  than  the  required 
number  of  brow  tines  on  one  antler  shall 
leave  the  antlers  naturally  attached  to 
the  unbroken,  urKut  skull  plate; 
however,  this  subsection  does  not  apply 
to  a  moose  carcass  or  its  parts  that  have 
been  cut  and  placed  in  storage  or 
otherwise  prepared  for  consumption 
after  arrival  at  the  place  where  it  is  to 
be  stored  or  consumed. 

(iv)  Until  the  hide  has  been  sealed  by 
a  representative  of  ADF&G,  no  person 
may  possess  or  transport  the  hide  of  a 
brown  bear  taken  in  Unit  4  which  does 
not  have  the  penis  sheath  or  vaginal 
orifice  naturally  attached  to  indicate 
conclusively  the  sex  of  the  bear. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  ADF&G  or  agency  identified  on 
the  collar  or  marker,  when  and  where 
the  animal  was  killed  Any  ear  tag. 
collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 


hide  until  it  is  sealed,  if  sealing  is 
required,  and  in  all  cases  any 
Identification  equipment  must  be 
returned  to  the  ADF&G  or  to  an  agency 
identified  on  such  equipment 

(e)  Sealing  of  bear  skins  and  skulls.  (1) 
As  used  in  paragraph  (e),  bear  means 
brown  bears  in  all  units,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7, 11-16,  and  20; 

(2)  No  person  may  possess,  transport, 
or  export  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  AW&G  in 
accordance  with  State  law. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADFftG  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  AIFfta 

(f)  Sealing  of  Marten,  Lynx,  Beaver, 
Otter.  Wolf,  and  Wolverine.  No  person 
may  possess,  transport,  or  export  from 
the  state  the  untanned  skin  of  a  marten 
taken  in  Units  1-6,  7,  and  15,  or  the 
untanned  skin  of  a  lynx,  beaver,  land 
otter,  wolf,  or  wolverine,  whether  taken 
inside  or  outside  the  state,  unless  the 
skin  has  been  seated  by  an  authorized 
representative  of  ADFftG  in  accordance 
with  State  law. 

(g)  Utilization  of  Wildlife.  (1)  The 
following  definitions  shall  apply  to  this 
paragraph: 

Wildfowl  means  species  of  wild  bird 
for  which  seasons  or  bag  limits  have 
been  established  by  State  or  Federal 
law. 

Edible  meat  means,  in  die  case  of  big 
game  animals,  the  meat  of  the  ribs,  neck, 
brisket  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(knee),  hindquarters  as  far  as  the  distal 
joint  of  the  tibia-fibula  (hock)  and  that 
portion  of  the  animal  between  the  front 
and  hindquarters;  in  the  case  of  wild 
fowl,  the  meat  of  the  breast:  However, 
edible  meat  of  big  game  or  wild  fowl 
does  not  include:  meat  of  the  bead;  meat 
that  has  been  damaged  and  made 
inedible  by  the  method  of  taking,  bones, 
smew  and  incidental  meat  reasonably 
lost  as  a  result  of  boning  or  a  close 
trimming  of  the  bones;  or  viscera. 

(2)  No  person  may  use  wildlife  as  food 
for  a  dog  or  fur  bearer,  or  as  bait,  except 
for  the  following: 

(i)  The  hide,  skin,  viscera,  bead,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  fur 
bearer  or  fur  animal; 
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hide  until  it  is  sealed  if  sealing  is 
required,  and  in  all  cases  any 
identification  equipment  must  be 
returned  to  the  ADF&G  or  to  an  agency 
identified  on  such  equipment 

(e)  Sealing  of  bear  skins  and  skulls.  (1) 
As  used  in  paragraph  (e),  bear  means 
brown  bears  in  all  units,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7. 11-ie,  and  20; 

(2)  No  person  may  possess,  transport, 
or  export  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  law. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADFftG  has 
removed  a  rudimentary  premolar  tooth 
from  the  tkull  and  sealed  both  the  skull 
and  the  skin. 

(4)  No  person  may  falsify  any 
information  retpiired  on  the  sealing 
certificate  or  temporary  sealing  form 
(vovided  by  the  ADFfta 

(f)  Sealing  of  Marten,  Lynx,  Beaver, 
Otter,  Wolf,  and  Wolverine.  No  person 
may  possess,  transport  or  export  from 
the  state  the  untanned  skin  of  a  marten 
taken  in  Units  1-6.  7,  and  15,  or  the 
untanned  skin  of  a  lynx,  beaver,  land 
otter,  wolf,  or  wolverine,  whether  taken 
inside  or  outside  the  state,  unless  the 
skin  has  been  sealed  by  an  authon2ed 
representative  of  ADF»G  in  accordance 
with  State  law. 

(g)  Utilization  of  Wildlife.  (l}Tbe 
folfcwing  definitions  shall  apply  to  this 
paragraph: 

Wildfowl  means  species  of  wild  bird 
for  which  seasons  or  bag  limits  have 
been  estabhshed  by  State  or  Federal 
law. 

Edible  meat  means,  in  the  case  of  big 
game  animals,  the  meat  of  the  ribs,  neck, 
brisket  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(knee),  hindquarters  as  far  as  the  distal 
joint  of  the  tibia-fibula  (hodc)  and  that 
portion  of  the  animal  between  the  front 
and  hindquarters;  in  the  case  of  wild 
fowl,  the  meat  of  the  breast:  However, 
edible  meat  of  big  game  or  wild  fowl 
does  not  include:  meat  of  the  head;  meat 
that  has  been  damaged  and  made 
inedible  by  the  method  of  taking,  bones, 
sinew  and  incidental  meat  reasonably 
lost  as  a  result  of  boning  or  a  close 
trimming  of  the  bones;  or  viscera. 

(2)  No  person  may  use  wildlife  as  food 
for  a  dog  or  fur  bearer,  or  as  bait,  except 
for  the  following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  bu* 
bearer  or  fur  animaU 
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(iii)  Red  squirrels  and  small  game: 
however,  the  breast  meat  of  small  game 
birds  may  not  be  used  as  animal  food  or 
bait; 

(iv)  Legally  taken  unclassified  game. 

(3)  A  person  taking  game  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox.  lynx,  marten,  mink,  weasel 
and  land  otter,  and  the  hide  or  meat  of  a 
beaver  or  muskrat; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bean 

(iii)  The  hide  and  edible  meat  of  a 
black  bear. 

(4)  A  person  who  takes  a  big  game 
animal  or  a  species  of  wild  fowl  may  not 
intentionally,  knowingly,  recklessly,  or 
with  criminal  negligence  fail  to  salvage 
for  human  consumption  the  edible  meat 
of  the  animal  or  fowl. 

(5)  Failure  to  salvage  or  possess  the 
edible  meat  may  not  be  a  violation  if 
due  to  circumstances  beyond  the  control 
of  a  person,  including  theft  of  the  animal 
or  fowl,  unanticipated  weather 
conditions,  or  unavoidable  loss  in  the 
field  to  another  wild  animal. 

(6)  If  a  person  is  convicted  of  violating 
paragraph  (g)  of  this  section  and  in  the 
course  of  that  violation  failed  to  salvage 
from  a  big  game  animal  at  least  the 
hindquarters  as  far  as  the  distal  joint  of 
the  tibia-fibula  (hock),  the  court  shall 
impose  a  sentence  of  imprisonment  of 
not  less  than  seven  consecutive  days 
and  a  fine  of  not  less  than  $2,500. 

(7)  It  is  unlawful  for  a  person  to 
possess  the  horns  or  antlers  of  a  big 
game  animal  that  was  taken  after  the 
opening  of  the  current  or  most  recent 
lawful  season  for  the  animal  unless  the 
person  also  possesses  the  edible  meat  of 
the  animal.  However,  this  does  not 
apply  to  the  acquisition  of  the  horns  or 
antlers  as  a  gift  after  the  edible  meat  of 
the  big  game  animal  was  salvaged,  or 
the  edible  meat  is  no  longer  present  due 
to  personal  consumption  or  legally 
transferred. 

(h)  Taking  wildlife  in  defense  of  life  & 
property.  (1)  Nothing  in  this  subpart 
prohibits  a  person  from  taking  wildlife 
in  defense  of  life  or  property  if: 

(i)  The  necessity  for  the  taking  is  not 
brought  about  by  harassment  or 
provocation  of  the  animal  or  an 
unreasonable  invasion  of  the  animal's 
habitat; 

(ii)  The  necessity  for  the  taking  is  not 
brought  about  by  the  improper  disposal 
of  garbage  or  a  similar  attractive 
nuisance;  and 

(iii)  All  other  practicable  means  to 
protect  life  and  property  are  exhausted 
before  the  animal  is  taken. 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  the  property  of  the  State  and 


is  not  a  subsistence  taking.  A  person 
taking  such  wildlife  is  required  to 
salvage  immediately  the  meat.  or.  in  the 
case  of  a  black  bear,  wolf,  wolverine,  or 
coyote,  the  hide  including  claws  and 
surrender  it  to  the  State  immediately. 
All  bear  hides  surrendered  (brown  or 
black)  must  include  claws.  In  the  case  of 
brown  or  grizzly  bear,  the  hide  and  skull 
must  be  salvaged  and  surrendered  to  the 
State  immediately.  The  person  taking 
the  wildlife  must  notify  the  ADF&G  of 
the  taking  immediately  and  must  submit 
a  written  report  of  the  circumstances  of 
the  taking  of  wildlife  in  defense  of  life  or 
property  to  the  ADF&G  within  15  days 
of  the  taking. 

(3)  As  used  in  this  section,  "property" 
is  limited  to: 

(i)  A  dwelling,  permanent  or 
temporary. 

(ii)  An  aircraft,  boat  automobile,  or 
other  means  of  conveyance; 
(iii)  A  domesticated  animal, 
(iv)  Other  property  of  substantial 
value  necessary  for  the  livelihood  or 
survival  of  the  owner.  Game  taken  by 
hunters  is  not  "property"  in  the  sense  of 
this  regulation. 

(i)  Subsistence  taking  and  use  of 
migratory  birds,  including  waterfowl, 
will  conform  to  the  provisions  of  the 
Migratory  Bird  Treaty  Act.  as  amended, 
and  its  implementing  regulations. 

(j)  Subsistence  taking  and  use  of 
Endangered  or  Threatened  species  will 
conform  to  provisions  of  the  Endangered 
Species  Act.  as  amended,  and  its 
implementing  regulations. 

(k)  Subsistence  taking  and  use  of 
Marine  Mammals  will  conform  to  the 
provisions  of  the  Marine  Mammal 
Protection  Act.'as  amended,  and  its 
implementing  regulations. 

(1)  There  may  be  additional 
requirements  for  eligibility  to  hunt  in 
National  Parks.  Contact  your  local 
National  Park  Service  office  for  details, 
(m)  Rural  or  non-rural  residents  and 
sport  hunters  not  specifically  prohibited 
by  Federal  regulations  from  hunting  on 
Federal  public  lands  in  an  area,  may 
hunt  there  in  accordance  with  the 
appropriate  State  regulations. 

(n)  Game  Management  Units  and 
Specific  Regulations.  (1)  GMU  1.  Game 
Management  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather.  and 
those  islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Camano  Point  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet; 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm  Canal 
and  excluding  all  drainages  of  Ernest 
Sound; 


(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier  Point 
and  the  latitude  of  Cape  Fanshaw. 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay.  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage.  Blake  Channel  (excluding 
Blake  Island).  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock. 
including  Bemer's  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  and  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all 
subsistence  take. 

(B)  Unit  1(A).  [1]  In  the  Ketchikan 
area,  a  strip  one-fourth  mile  wide  on 
each  side  of  the  Tongass  Highway 
system,  including  the  Ward,  Connel.  and 
Harriet  Hunt  Lake  Roads,  is  closed  to 
the  taking  of  big  game; 

[2)  In  the  Hyder  area,  the  Salmon 
River  drainage  downstream  from  the 
Riverside  Mine,  excluding  the  Thumb 
Creek  drainage,  is  closed  to  the  taking  of 
bears; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 
bears; 

(D)  Unit  1(C).  [1)  In  the  Juneau  area, 
that  area  between  the  coast  and  a  line 
one-fourth  mile  inland  of  the  following 
road  systems  is  closed  to  the  taking  of 
big  game:  Glacier  Highway  from  Mile  0 
to  Mile  24  at  Peterson  Creek.  Douglas 
Highway  from  the  Douglas  city  limits  to 
Milepost  7  on  the  North  Douglas 
Highway.  Mendenhall  Loop  Road,  and 
Thane  Road; 

(2)  The  area  within  one-fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

[3)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat; 
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[4)  ML  luneau  drainage,  bounded  by 
the  Glacier  Midway.  Salmon  Creek  and 
its  reservoir,  a  line  from  the  head  of  the 
Salmon  Creek  drainage  to  the  head  of 
Granite  Creek,  and  down  Granite  Creek 
and  Gold  Creek  to  the  Glacier  Highway, 
is  closed  to  the  taking  of  mountain  goat 

(E)  Unit  1(D) — a  strip  one-fourth  mile 
wide  on  each  side  of  the  Lutak  Road 
between  Mite  7  and  Chilkoot  Lake,  and 
from  the  Chilkoot  River  bridge  to  the 
end  of  the  L4itak  Road  spur  at  the  head 
of  Lutak  Inlet,  is  closed  to  the  taking  of 
big  game, 

(vi)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated: 

(A)  Glacier  Bay  National  Park; 

(B)  Unit  1(C)  (Juneau  area): 

(1)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

[2]  Auke  Lake  and  the  area  within 
one-quarter  mile  of  Auke  Lake; 

[3)  That  area  of  the  Mendenball 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  K4ontana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Goiter. 

[4)  A  strip  within  one-quarter  mile  of 
the  Douglas  Island  coast  along  the  entire 
length  of  the  Douglas  Highway  and  a 
strip  within  one-quarter  mile  of  the 
Eaglecrest  Road; 

[5)  That  area  within  the  U.S.  Foreat 
Service  Mendenball  Glacier  Recreation 
Area; 

[8]  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail;  Windfall  Lake  Trail, 
Peterson  Lake  Trail  Spaulding 
Meadows  Trail  (including  the  loop  trail). 
Nugget  Creek  Trail.  Outer  Point  Trail, 
Dan  Moller  Trail,  Perseverance  TraiL 
Granite  Creek  Trail.  Mt.  Roberts  Trail 
and  the  Nelson  Water  Supply  TraiL 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 

Note:  There  are  private  land  areas  witkin 
many  Federal  public  Wnd  onits.  These 
regulatioiu  apply  only  to  Federal  public  lands 
unless  otherwise  indicated,  it  is  the 
responsibility  of  ths  subsistence  user  to  be 
aware  of  private  inholdings. 
— Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determinatioR"  indicates  open  to 

Alaska  rural  residents. 
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1  goat  by  State  regntra- 
tion  pennit  only. 
Remainder  of  Unit  1(D)— 1 
goat  by  Stale  regmrstton 
psinst  only. 

Mooer. 
Unit  1(A)  snd  i(B)  south  of 
t^CoMe  Gtaoer— 1  buH. 
Remaindsr  of  Unit  i(C)-t 
buM  by  State  registration 


QpOfI  SOflBOM 


Se^  110  June  30. 


Sept  15  to  Dec.  31 
Mar.  15  to  iMay  31. 


Aug  t  to  Dec.  31. 
Aug.  1  to  Dec  31. 
Aug.  1  toDea3l. 


No  open  season. 
No  open  season. 
Aug.  1  to  Dec  31. 


Aug.  t  to  Dec  31. 


Oct  1  to  Nov.  3a 


No  open  season 


Unit  1«D> 

Bat,  Shrew.  Rat.  Mouse  snl 
Porcupine: 
Nolmlt 


Aug.  1  la  Nov.  30. 
No  open  seasoTL 

Sept  15  to  Nov.  3a 

Aug.  1  to  Dec  31. 

Sept  15  to  Oct  15. 
Sept  IS  to  Oct  16. 

No  opert  aeeson. 

JMy  1  to  June  30. 


Bagimils 


(B), 


Trapping— Unit    1(A), 
(C)— NoHma- 

Unit  1(D) 

Coyote: 
Huntirig— £  Coyotes.~.. — ..... 

Trapping — No  limit 

Fox.    Red   (including  CroaSk 
Btack.  and  Silver  Phases): 

Hunt¥ig— 2  Foxes 

Trapping — No  limit 

Hares       (Snowshoe       and 
ArctK): 

Huntiiig— 5  per  day 

Lynx: 

Hunting— 2  Lynx 

Trapping— No  limit - 

Martert 

Trapping— No  llmll 

Mink  and  Weasek 

Trapping— No  limit 

Muskrat 

Trapping — No  ImH 

Otter  (land  only): 

Trapping— No  limit 

Squirrel   (Red,    Ground  and 
Flying); 

Hunting — No  limit ... 

Trapping — No  ImJI 

Wolf: 

Hunting— No  limit 

Trapping— No  Nmit 

Wotverme: 

Hunting— 1  Wokrenno — 

Trapping— No  iinSi 

Cnmk 
Hunting — 40  per  day 

Grouse  (Spruce,  Blue.  Ruffed 
and  Sheip-taSed): 
Hunting— 5  per  day.  tO  in 
possession. 
Ptarmigan  (Rock.  Willow  and 
Whne-tailed): 

Huntng— 20  par  day.  40  In 
possesaioA, 


Open 


Dec.  1  to  May  IS. 

No  open  season. 

Sept.  1  to  Apr  30 
Mc  1  to  Feb.  15 


Nov  1  to  Feb.  IS. 
Dec.  1  to  Feb  15. 


Sept  1  to  Apr.  3a 

Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 

Dec  1  to  Feb.  15. 

Dec.  1  to  Fab.  15. 

(}ec  1  to  Feb.  15. 

Dec.  1  to  Fab.  15. 


July  1  to  June  30 
July  1  toJuneSa 

July  1  to  June  30. 
Nov.  10  to  Apr  30. 

Nov  10  to  Feb.  15. 
Nov  10  to  Apr  3a 

Sept  1  to  Nov.  17 
March  1  to  Apr.  15. 


Aug.  1  to  May  15. 


Aug.  1  to  May  1& 


(2)  GMU  2  (i)  Game  Management  Unit 
2  consists  of  Prince  of  Wales  Island  and 
all  islands  west  of  the  center  lines  of 
Clarence  Strait  and  Kashevarof  Passage, 
south  and  east  of  the  center  tines  of 
Sumner  Strait,  and  east  of  the  longitude 
of  the  westernmost  point  on  Warren 
Island; 

Note: — ^There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  spply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdiDgs. 
—Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


Bagimils 

Open  season 

Black  Bear 

Unll  2—2  bears,  not  mora 

Sept  1  toJune3a 

thsn  one  ol  which  may 

be  a  Hue  or  glacier  beer 

Deer 

Unit  2—4  anttered  deer. 

Aug.  1  to  Dec  31 
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BaginM 


Optn 


Trappmg-Un«    1(A),    (B). 
(C)— NoKmit 

Unit  1(D) 

CoyotK 

I  hjfitifty — 2  Coyotos 

Trapping — No  Smit — 

Fox.    Red   (induding   Croaa, 

Black,  and  Sitvw  Phaaes): 

H»inting— 2  Foxes 

Trapping — No  Birtt 

Hares       (Snowshoe       and 

Arctic): 

Hunting— 5  per  day 

Lyme 

Hunting— 2  Lynx — 

T«W)ii>g— No  NmN - 

Marten; 

Trapping— No  *»* 

MirA  and  Weasefc 

Trj<)p«8— No  NmH 

Muskrat 

Trapping — No  ImM 

Otter  (land  onty): 

Trapping— No  Nmt 

Squirrat   (Red,    Ground  ai«d 

Flying): 

Hunting — No  lin#t..— . .... 

Trapping — No  Imil 

Wott: 

Hunting— No  limit 

Trapping— No  Ninit _._ 

Wotverme: 

Hunting— 1  Wotverine — 

Trapping— No  linsil 

CroMT. 

Hunting — 40  per  day 

Grouse  <Spruce.  Btue.  Ruffed 
and  SniHp-ta#ed>: 
Hunting— 5  per  day.  10  in 
possession. 
Ptarrnigan  (Rock.  Wiltovn  and 
WtMe- tailed): 

Hunting— 20  par  day.  40  in 
posaessiorv. 


Dec.  ItoHilay  IS. 

No  open  season. 

Sept.  t  to  Apr  30 
Dec  1  to  Feb.  IS 


Nov  110  Feb.  1& 

Dec.  t  to  Feb  15. 


Sept  1  to  Apr.  3a 

Dec.  1  to  Feb.  15. 
Dec.  1  »  Feb.  15. 

Dec.  1  to  Feb.  15. 

Dec  1  to  Feb.  15. 

Dec  1  to  Feb.  15. 

Dec.  1  to  Feb.  15. 


July  1  to  June  30 
July  1  toJune3a 

July  t  to  June  30. 
Nov.  10  to  Apr  30. 

Nov  to  to  Feb.  15. 

Nov  10  to  Apr  aa 

SepL  1  to  Nov.  17 
March  1  to  Apr.  15. 


Aug.  1  to  May  IS. 


Aug.  1  to  inlay  i& 


{2}  GMU  2  (i)  Game  Management  Unit 
2  consists  of  Prince  of  Wales  Island  and 
all  islands  west  of  the  center  lines  of 
Clarence  Strait  and  Kashevarof  Passage, 
south  and  east  of  the  center  lines  of 
Simmer  Strait,  and  east  of  the  longitude 
of  the  westernmost  point  on  Warren 
Island; 

Note: — ^There  are  private  land  areas  Mritkin 
many  Federal  public  land  unita.  Tbeae 
regulations  apply  only  to  Federal  pat>lic  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— ^Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


BagknilB 

Open  season 

Black  Bear 

om  2—2  baara.  not  mora 

Se^  1  toJune30L 

than  one  o<  viHch  mav 

ba  a  bhia  or  glaciar  bear 

Dear 

Unit  2—4  amtered  dear 

Aug.  t  to  Dec.  3t 
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Bag  knits 

Open  season 

Bat  Shrew,  Rat  Mouse  and 

Porcupma: 

NoMmit      

July  1  to  Juw  30. 

Beaver' 

Trapping— No  limit _ 

Decl  to  May  16. 

Coyote: 

Hung»)g— 2  Coyotes. 

SapL  1  to  Apr.  30. 

Trapping— No  Hmrt _J 

Dec  1  to  Feb.  IS. 

Fox.    Red   (Includir^   Cross, 

Black  and  Silver  Phasea): 

Hunting— 2  Foxes 

Nov.  1  to  Feb.  IS. 

Trappirtg — No  limit 

Dec  1  to  Fob.  16. 

Hares       (Snowshoe       and 

Arctto): 

Hunting— 5  per  day 

Sept  MoHfX 

Lynx: 

Hunting— 2  Lyru 

Dec  1  to  Feb.  15. 

Trappmg-No  IMI 

Oaci  toFeb.lS. 

Marten: 

OacltoFab.15. 

Mink  and  Weasel: 

Dec.  1  to  Fabi  1& 

Muskrat 

Dec  1  to  Fet>.  IS. 

Otter  (land  only): 

Trapping — No  Hmit  

Dec.  1  to  Feb.  16. 

Squirrel    (Red,    (around   and 

Ftyir>g): 

Hunlin»-No  Hmit , 

July  1  to  June  30. 

Trapping — No  limit . 

July  1  to  June  30. 

Wolt. 

Hunting— No  limit 

July  1  to  June  30. 

Trapping— No  Inrit 

Nov  to  to  Apr.  30. 

Wolverine: 

Nov.  10  to  Fab.  15. 

Trapping— No  Rmit 

Nov.  10  to  Apr.  30. 

CroKT 

Hunting— 40  per  day 

Sept.  1  to  Nov.  17. 

March  1  to  Apr.  16. 

Grouse  (Spruce,  BKiS.  Ruffed 

and  Sharp- tailed): 

Hunting— 5  per  day,  10  m 

Aug.  1  to  May  15. 

possessioa 

Ptannigan  (Rock.  WHkMv  and 

White- taried): 

Huntir>g— 20  per  day,  40  in 

Aug.  1  to  May  IS. 

possessnn 

(3)  GMU  3.  (i)  Game  Management  Unit 
3  consists  of  all  islands  west  of  Unit 
1(B),  north  of  Unit  2,  south  of  the  center 
line  of  Frederick  Soimd,  and  east  of  the 
center  line  of  Chatham  Strait,  inchiding 
Coronation,  Kuiu,  Kupreanof,  Mitkof, 
Zarembo,  Kashevarof,  Woronkofski, 
Etolin,  Wrangell,  and  Deer  Islands; 

(ii]  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified: 

(A)  A  strip  one-fourth  mile  wide  on 
each  side  of  the  Stikine  (Zimovia) 
Highway  from  the  Wrangell  city  limits 
to  Milepost  9  is  closed  to  the  taking  of 
big  game; 

(B)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  from  Milepost  0  to  the 
Crystal  Lake  campground  is  closed  to 
the  taking  of  big  game,  except  wolves; 

(C)  The  Petersburg  Creek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(D)  Blind  Slough,  draining  into 
Wrangell  Narrows,  and  a  strip  one- 


fourth  mile  wide  on  each  side  of  Blind 
Slough,  from  the  himting  closure 
markers  at  the  southernmost  portion  of 
Blind  Island  to  the  hunting  closure 
markers  one  mile  south  of  the  Blind 
Slough  bridge,  are  closed  to  all  himting: 

^fote:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated,  it  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
—Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


BagMli 


Black  Bear 

Unit  3—2  bears,  not  mora 
than  one  ot  which  may 
be  a  bhie  or  glacier  bear 
Deer 

Umt  3— that  portion  south 
of  Sumner  Strait  and  De- 
cision Psssage,  mdudlng 
tt>e  Vank  island  group, 
t>ut  not  lockxlmg  Level, 
Conckisico,  afrd  Channel 
Islands— 2  snllereddeer. 

Unit  3— that  portion  of 
Mitkof  Island,  south  of 
city  Nmits  of  Petersburg 
only;  Woewodski  and 
Butterworni  Islands — one 
anttered  deer  ty  State 
registration  perrrM  only.. 

Remairxier  of  Urwl  3 


Unit  3— Mitkof  and  Wran- 
gell Islands— 1  bun  with 
spike-tork  or  50-nch 
antler. 

Umt  3— Remainder 

Bat  Shrew,  Rat  Mouse,  and 

Porcupine: 

No  limll 

Beaver 

Trapping— Unit  3— MKkof 
Island— No  bmit. 

Trappir»g — Unit    3    (except 
Mitkof  Island)— No  limit 
Coyote: 

Hunting— 2  Coyotes 

Trapping — No  limit... 

Fox,    Red   (inckxling   Cross. 

Black  and  Silver  Phases): 

Hunting— 2  Fokss 

Trapping — No  Nmit 

Haras       (Snowshoe       and 

Arctic): 

Hurtling — 5  per  day 

Lyrtx: 

Hunting— 2  Lynx 

Trappirtg— No  limit 

Marten; 

Trapping— f*o  limit 

Mtnk  and  Weasel: 

Trappifig— No  limit 

Muskrst 

Trapping — No  BmH. _. 

Otter  (land  only): 

Trv)ping— No  limit 

Squirrel   (Red,   Ground   and 

Flying): 

Hunting    No  ImH — ».»»»».. 

Trapping — No  limit 


Open  aaMon 


Sapt  1  to  June  30. 

Aug.  1  to  Nov.  30. 


Oct  IS  to  Oct  91. 


No  open 

Oct  1  to  Oct  16. 


No  open 

My  1  to  Juno  30. 

Doc  1  to  Apr.  IS. 
Dec.  1  to  May  IS. 


Sopt  1  to  Apr  30. 
Dec  1  to  Feb.  15. 


Nov.  1  to  Fob.  IS. 
Doc  1  to  Fob.  IS. 


Sopt  1  to  Apr  30. 

Dec.  1  to  Feb.  IS. 
Doc.  1  to  Feb.  IS. 

Doc  1  to  Fob.  16. 

Doc.  1  to  Fob.  16. 

Doci  toFobLl6. 

Doc  1  to  Fobi  1& 


July  1  to  Juno  30. 
JulyitoJuno3a 


BoQlmlls 


WoH; 

Hunting— No  lmll„. 
Trapping— No  kmll.. 


HiMIn^— 1  Wolvonrto.. 

irappmg — no  wnwi 

&ow^ 
Hurting— 40  per  day.- 


Qrouae  (Spruce.  Bkjo.  RuNod 
and  Sharp-tailod): 
Huntmg— 5  par  day,  10  In 


Ptarmigan  (Rock,  Willow  and 
White-tailed): 
Hunting— 20  par  doy,  40  In 


Open 


July  1  to  Juno  30. 

Nov.  10  to  f^.  30. 

Nov.  to  to  Fob.  IS. 
Nov.  10  to  Apr.  3a 

Sopt  1  to  Nov.  17. 
Mir.  1  to  Apr.  16. 


Aug.  1  to  Moy  16. 


AMB.1toMoy1S. 


(4)  GMU  4.  (i)  G<;nie  Management  Unit 
4  consists  of  all  islands  south  and  west 
of  Unit  1(C)  and  north  of  Unit  3, 
including  Admiralty,  Baranof, 
Chichagof  Yakobi,  Inian,  Lemesurier, 
and  Pleasant  Islands; 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  In  the  Sitka  area,  a  strip  one- 
fourth  mile  wide  on  each  side  of  all 
State  highways  is  closed  to  the  taking  of 
big  game; 

(B)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island),  including  all 
drainages  into  northwestern  Seymour 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay.  and  including  Swan 
and  Windfall  Islands,  is  closed  to  the 
taking  of  bears; 

(C)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island),  including  all  lands 
writhin  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay.  is  closed  to  the  taking  of 
bears; 

(D)  Port  Althorp  (Chichagof  Island). 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(E)  Northeast  Chichagof  ConUvlled 
Use  Area,  consisting  of  that  portion  of 
Unit  4  on  Chichagof  Island  north  of 
Tenakee  Inlet  and  east  of  Port  Frederick, 
is  closed  to  the  use  of  any  motorized 
land  vehicle  for  brown  bear  hunting  or 
for  the  taking  of  marten,  mink,  or 
weasel; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lande 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
—Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
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— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  Indicates  open  to 

Alaska  rural  residents. 


Bag  limits 


Open  season 


Brown  Bear 
Unit    4— Ctvctiagof    Island 
soutti  and  iwest  of  a  line 
tttat  follows  tt>e  crest  of 
ttw    island    from    Bock 
Point      (58'      N.      lat. 
1 36-21      W.     long.),    to 
Rodgers  Point  (57*35'  N. 
lat,  135*33'  W.  long.)  in- 
cluding Yakotii  and  other 
adiacent  islands:  Baranof 
Island  sootti  and  west  of 
a  Nne  wtuch  follows  ttie 
crest  of  the  island  from 
l«sm«ni  Point  (57'34'  N. 
lat.  135*25-  W.  long.),  to 
tfie  entrance  of  Gut  Bay 
(56'44'    N.    lat.,    134-38' 
W.   long.)   Including   tt>e 
drainages  into  Gut  Bay 
and  including  Kruzof  and 
ott)er  adiacent  Islands— 
1  bear  every  four  regula- 
tory years  by  State  regis- 
tration permit  only. 
Unit  4— tfwt  portion  in  the 
(Northeast        Chichagof 
Controlled  Use  Area— 1 
bear  every  four  regula- 
tory years  by  State  regis- 
tratKXi  permit  only. 
Remainder    of    Unit    4 — 1 
bear  every  four  regula- 
tory years  by  State  regis- 
tration permit  only 
Deer 
Unit  4—6  deer   however, 
anOertess  deer  may  be 
taken  only  from  Sept  15 
to  Jan.  31. 
Goat 
1  goat  by  State  registration 
permit  only. 
Bat  Shrew,  Rat  Mouse,  and 
Porcupine: 

No  limit 

Beaver 
Trapping— Unit  4  (ttiat  por- 
tion   east    of    Chattiam 
Strait)— f*5  hmit 
Unit  4  (ttiat  portkxi  west  of 
Chatham  Strait). 
Coyote: 

Hunting— 2  Coyotes 

Trapping — No  limit 

Fox,    Red    (including   Cross. 
Black  and  Silver  Ptiases): 

Hunting — 2  Foxes 

Trapping — No  limit 

Hares       (Srv)wshoe       and 
Arctic): 

Hunting— 5  per  day 

Lyroc 

Hunting — 2  Lyra_ „ 

Trapping — No  limit — 

Marten: 

Trapping— No  limit 

Mink  Md  Weaaet 

Trapping — No  limit ....'. - 

Muskrat 

Trapping— No  limit 

Otter  (land  only): 

Trapping— No  limit ...._ 

Squirrel    (Red,   Ground 
Flying): 
Hunfeng — Ho  limit 


Sept  15  to  Dec  31. 
Mar.  IS  to  May  31. 


and 


Mar.  15  to  May  20. 


Sept  15  to  Dec.  31. 
Mar.  15  to  May  20. 


Aug.  1  toJaa31. 

Aug.  1  to  Dec  31. 

July  1  to  June  30 
Dec.  1  to  May  15. 

No  open  seasoa 


Sept  1  to  Apr.  30. 
Dec.  1  to  Feb.  15. 


Nov.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 


Sept  1  to  Apr.  30. 

Dec.  1  to  Feb.  15. 
Decl  to  Feb.  IS. 

Dec.  1  to  Feb.  15. 

Dec  1  to  Feb.  15. 

Dec.  1  to  Feb.  15. 

Dec.  1  to  Feb.  15. 

July  1  to  June  30. 


Bag  limits 


Trapping— No  limit 

Wolf; 

Hunting— No  limit 

Trapping— No  limit 

Wolverine: 

Hunting— 1  Wolverine.. 

Trappir»g— No  limit 

Crow: 

Hunting— 40  per  day.... 


Open  season 


Grouse  (Spnjce,  Blue.  Ruffed 
and  siwp-tailed): 
Hunting— 5  per  day,  10  in 
possession. 
Ptarmigan  (Rock,  Wilk)w  and 
White-tailed): 

Huntng— 20  per  day,  40  in 
possession. 


July  1  to  June  30. 

July  1  to  June  30. 
Nov.  10  to  Apr.  30. 

Nov.  10  to  Feb.  15. 
Nov.  10  to  Apr.  30. 

Sept  1  to  Nov.  17. 
Mar.  1  to  Apr.  15. 


Aug.  1  to  May  15. 


Aug.  1  to  May  15. 


(5)  GMU  5.  (i)  Game  Management  Unit 
5  consists  of  all  Gulf  of  Alaslia 
drainages  and  islands  between  Cape 
Fairweather  and  the  center  line  of  Icy 
Bay.  including  the  Guyot  Hills; 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay.  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5; 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  subsistence 
himting  and  trapping. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— ^Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Black  Bear 
Unit  5—2  bears,  not  more 
than  1  of  which  may  be 
a  t>lue  or  glacier  bear. 
Brown  Bear 
1   l>ear  every  four  regula- 
tory years. 
Deer 

Unit  5(A)— 1  buck 

Unit  5— Remainder 

Goat 
1  goat  by  State  registration 
permit  only. 


Open  season 


Sept  1  to  June  30. 


Sept  1  to  May  31. 


Nov.  1  to  Nov.  30. 
No  open  seasoa 

Aug.  1  to  Dec.  31. 


Bag  limits 


Moose: 
Unit  5(A).  except  Nunatak 
Bench— 1   bull  by  State 
registration   permit  only. 
The     season     will     be 
closed    when    60    bulls 
have   t)een   taken   from 
the  unit  The  season  will 
be  ctosed  In  that  portion 
west  of  the  Dangerous 
River  when  30  bulls  have 
been  taken  in  ttiat  area. 
From  Oct  15-21  Federal 
publK     lands     will     be 
ctosed  to  moose  hunting, 
except  for  Residents  of 
Yakutat 
Unit  5(A)— Nunatak  Bench .. 
Unit  5(B)— 1  bull  by  State 
registration  permit  only. 
Bat  Shrew,  Rat  Mouse,  and 
Porcupine: 

No  limit - 

Beaver 

Trapping— No  Smit 

Coyote: 

Hunting  2  Coyotes 

Trapping — No  limit - 

Fox,    Red   Oncluding   Cross, 
Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapping — No  limit 

Hares       (Snovvshoe       and 
Arctic): 

Hunting— 5  per  day 

Lynx 

Hunting— 2  Lynx 

Trapping— No  limit ~... 

Marten: 

Trapping — No  limit 

Mink  and  Weasel: 

Trapping — No  limit 

Muskrat 

Trappir>g — 1^  limit 

Otter  (land  only): 

Trapping — No  Nmit 

Squirrel    (Red,    Ground 
Flying): 

Hunting— No  limit 

Trapping — No  limit 

Wolf: 

Hunting— fto  limit 

Trapping — No  limit 

Wolverine: 
Hunting— 1  Wolverine 

Trapping — No  limit 

Crow: 
Hunting — 40  per  day.. 


Open  season 


Oct  15  to  Nov.  15. 


and 


Grouse  (Spruce,  Blue,  Ruffed 
and  Sharp-tailed): 
Hunting--5  per  day,  10  in 
possession. 
Ptamiigan  (Rock,  Willow  and 
White-tailed): 

Hunting— 20  per  day,  40  in 
possesston. 


No  open  season. 
Sept  1  to  Nov.  15. 


July  1  to  June  30. 

Nov.  10  to  May  15. 

Sept  1  to  Apr.  30. 
Decl  to  Feb.  15. 


Nov.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 


SepL  1  to  Apr.  30. 

Dec  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 

Nov.  10  to  Feb.  15. 

Nov.  10  to  Feb.  15. 

Decl  to  Feb.  15. 

Nov.  10  to  Feb.  15. 


July  1  to  June  30. 
July  1  to  June  30. 

July  1  to  June  30. 
Nov.  10  to  Apr.  30. 

Nov.  10  to  Feb.  15. 
Nov.  10  to  Apr.  30. 

Sept  1  to  Nov.  17. 
Mar.  1  to  Apr.  15. 


Aug.  1  to  May  15. 


Aug.  1  to  May  IS. 


(6)  GMU  6.  Game  Management  Unit  8 
consists  of  all  Gulf  of  Alaska  and  Prince 
William  Sound  drainages  from  the 
center  line  of  Icy  Bay  (excluding  the 
Guyot  Hills)  to  Cape  Fairfield,  including 
Kayak.  Hinchinbrook.  Montague,  and 
adjacent  islands,  and  Middleton  Island, 
but  excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
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n season 

}  June  30. 

3  June  30. 
I  to  Apr.  30. 

I  to  Feb.  15. 
I  to  Apr.  30. 

to  Nov.  17. 
to  Apr.  15. 

loMey  15. 


to  May  15. 


iment  Unit 

iCape 
e  of  Icy 

drainages 

ntment 

(ubbard 

ids  of 

Bays; 

remainder 

;ier  Bay 
ibsistence 

sas  within 
iiese 
public  lands 

18 

iser  to  be 
deral 

Ability  are 
"No 

to  Alaska 
)nal  Parks, 
open  only 
itence  users. 
1  rural 
ice  areas, 
iie  National 
iska 


wn  season 


1  to  June  30. 


1  to  May  31. 


t  to  Nov.  30. 
>en  season. 

1  to  Dec.  31. 


Bagkmits 


Moose: 
Unit  5(A).  except  Nonatak 
Bench— 1   buM  t>y  State 
registration   permit  onty. 
Tne     season     wiM     be 
ciosed    when    60    bulls 
have   been   taken   Irom 
the  unit  The  season  will 
be  ciosed  In  that  portion 
west  of  the  Dangerous 
River  when  30  bulls  have 
been  taken  in  that  area. 
From  Oct.  15-21  Federal 
put>lic     lands     will     be 
closed  to  tnoose  hunting, 
except  for  Residents  of 
YakutaL 
Unit  5(A)— Nunatak  Bench .. 
Unit  5(B>— 1  bull  by  State 
registration  permit  only. 
Bat.  Shrew,  Rat,  Mouse,  and 
Porcupine: 

No  limit _ ~ 

Beaver 

Trapping— No  Smit 

Coyote: 

Hunting  2  Coyotes 

Trapping — ?^  limit _ 

Fox,    Red   finduding   Cross, 
Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapping — No  limit 

Hares       (Snowshoe       and 
Arctw): 

Hunting— 5  per  day 

Lynx 

Hunting— 2  Lynx 

Trapping— I*)  limit 

Marten: 

Trapping — No  limit — 

Mink  and  Weasel: 

Trapping — No  limit 

Muskrat 

Trappir>g— No  limit 

Otter  (land  only): 

Trapping — No  limit 

Squirrel   (Red,   Ground 
Flying): 

Hunting— No  limit 

Trappirig— fto  limit 

Wolt 

Hunting— No  limit 

Trapping— fto  limit 

Wolverine: 
Hunting— 1  Wolverine. 

Trapping — No  limit 

Crow: 
Hunting — 40  per  day... 


Open  season 


Oct  15  to  Nov.  15. 


and 


Grouse  (Spruce,  Blue,  Ruffed 
artd  Shairp-tailed): 
Hunting — 5  per  day,  10  In 
possession. 
Ptarmigan  (Rock,  Willow  and 
White-tailed): 

Hunting— 20  per  day,  40  in 
possession. 


No  open  season. 
SepL  1  to  Nov.  15. 


July  1  to  Jur>e  30. 

Nov.  10  to  May  15. 

Sept  1  to  Apr.  30. 
Dec.  1  to  Feb.  15. 


Nov.  1  to  Feb.  15. 
Oec.1loFeb.15. 


Sept  1  to  Apr.  30. 

Dec  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 

Nov.  10  to  Feb.  15. 

Nov.  10  to  Feb.  15. 

Dec.  1  to  Feb.  15. 

Nov.  10  to  Feb.  15. 


July  1  to  June  30. 
July  1  to  June  30. 

July  1  to  June  30. 
Nov.  10  to  Apr.  30. 

Nov.  10  to  Feb.  15. 
Nov.  10  to  Apr.  30. 

Sept  1  to  Nov.  17. 
Mar.  1  to  Apr.  15. 


Aug.  1  to  May  15. 


Aug.  1  toMay  15. 


(6)  GMU  6.  Game  Management  Unit  6 
consists  of  all  Gulf  of  Alaska  and  Prince 
William  Sound  drainages  from  the 
center  line  of  Icy  Bay  (excluding  the 
Guyot  Hills)  to  Cape  Fairfield,  including 
Kayak,  Hinchinbrook.  Montague,  and 
adjacent  islands,  and  Middleton  Island, 
but  excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
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excluding  the  Nellie  Juan  and  Kings 
River  drainages; 

(i)  Unit  6(A)  consists  of  Gulf  of  Alaska 
drainages  east  of  Palm  Point  near 
Katalla,  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(ii)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 
drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(iii)  Unit  6(C]  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Ores  Inlet; 

(iv)  Unit  6(D]  consists  of  the 
remainder  of  Unit  6; 

(v)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence     '  e  is  restricted  as 
specified. 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 
portion  of  Unit  6  bounded  on  the  north 
by  Miles  Lake  and  Miles  Glacier,  on  the 
south  and  east  by  Pleasant  Valley  River 
and  Pleasant  Glacier,  and  on  the  west 
by  the  Copper  River,  is  closed  to  the 
taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  pubUc  landa 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inhoidings. 

— "No  open  season"  means  no  Federal 
subsistence  season. 

— ^lliose  residents  Usted  under  eligibility  are 
the  quaUfied  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  ui^ers. 
Subsistence  users  must  be  local  rural 
residents  of  National  Paii(  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


Bag  Imits 


Black  Bear 
Unit  6(A>-1  bav. 
Unit  6(B).  (C>— 1 
Unit  6(D>— 1  bear. 

Brown  Bisar _. 

Deer 
Unit  6—4    deer    however, 
anderless  deer  may  be 
taken  only  from  Nov.  1- 
Dec.31. 

MoOtK . 


Open  season 


Sepl  1  to  June  30. 
Sept  1  to  June  30. 
Sept  1  to  June  30. 
No  open  seasort 

Aug.  1  to  Dec  31. 


No  Open  aeMon. 


Bag  limits 

Open  season 

Goats: 

Unit  6(A),  (B>-1   goat  by 

Aug.  20  to  Jaa  31. 

State  registration  permit 

only. 

GMU  6(D)  (subareas  B22. 

Aug.  20  to  Jan.  31. 

823.     824.     828.     879 

only)— 1  goat  by  Federal 

registration   permit   only. 

The  taking  of  goats  on 

Federal    pubik:    land    In 

GMU  6(D),  subereas  823 

and     824.     is     ctosed 

except  to  rural  residents 

of  GMU  6(C)  and  6(D). 

The  season  in  Subareaa 

829   and   630   may   b* 

oper>ed    t>y    emergency 

Older.   The   season   win 

be  ctosed  wt>en  han/eit 

limits  are  reached. 

Unit  6(C)  and  renwunder  of 

Noopenseesoa 

Unit  6(D). 

Bat  Shrew,  Rat  Mouse  and 

Porcupine: 

Nnkmit 

Julvl  toJunaSa 

Beaver 

Trapping— 20  per  season  — 

Feb.  1  to  Mar.  31. 

Coyote: 

Unit  6(A),  (D)— Hunting-2 

Sept  1  to  Apr.  30. 

Coyotes. 

Unrt      6(A)— Trapping-No 

Nov.  10  to  Mar.  31. 

fimit 

Unit       6(B)-Hunting-No 

Juty  1  to  June  30. 

Rfnit. 

Unit      6(B)-Trapping-No 

Nov.  10  to  Mar.  31. 

RfTNl 

Unit    6(C)-Soutti    of    tfw 

Jufy  1  to  June  30. 

and  east  of  the  Heney 

Range— Hunting— No 

limit 

Trapping— No  limit 

Nm.  10  to  Apr.  30. 

Unit      6(C)-flemaindor- 

July  1  to  June  30. 

Hunting— No  limit 

Trapping— No  linut 

Nov.  10  to  Mar.  31. 

Fox.    Red   Onduding   Cross, 

Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Nov.  1.  to  Feb.  15. 

Trapping— No  limit 

Nov.  10  to  Feb.  28. 

Hares       (Snowshoe       and 

Arctk;): 

Hunting— Nn  ImM 

Jufv  1  to  June  30 

Lynx: 

Hunting— 2  Lynx 

Dec.  15  to  Jan.  15. 

Trappin^-No  limit ._ 

Dec  15  to  Jan.  15. 

Marten: 

Trapping-No  Unlit. 

Nov.  10  to  Jwt  31. 

Mink  and  Weaseh 

Trapping— No  limit 

Nov.  10  to  Jan.  31. 

Muskrat 

Trappir>g— No  limit.. 

Nov.  10  to  June  10. 

Otter  (land  only): 

Nov.  10  to  Mar.  31. 

Squinel       (Red.       Ground, 

Flying): 

Hunting— f<k)  limit _ 

July  1  to  June  30. 

Trapping-Tto  Kmtt. 

July  1  to  June  30. 

Wolf: 

Hunling-2  Wolves - 

Aug.  10  to  Apr.  30. 

Trapping— No  Nmtt.... 

Nov.  10  to  Mar.  31. 

Hunting— 1  Wolverine 

Sept  1  to  Mar.  31. 

Nov.  10  to  Fab.  28. 

Crow: 

Hunting— 40  per  day 

Sept  1  to  Nov.  17. 

Mar.  1  to  Apr.  16. 

Grouse  (Spnx«,  Blue.  Rutted 

and  Snarp-taried): 

Hunting-*  per  day,  10  In 

Aug- 1  to  May  16. 

possessioa 

Baglmit* 


Ptarmigan  (Rock.  Wiaow  and 
White-twied): 
Huntin0-2O  per  day,  40  In 


Open  season 


Aug.  1  to  May  IS. 


(7)  GMU  7.  (i)  Game  Management  Unit 
7  consists  of  Gulf  of  Alaska  drainages 
between  Gore  Point  and  Cape  Fairfield, 
including  the  Nellie  fuan  and  Kings 
River  drainages,  and  including  the  Kenai 
River  drainage  upstream  from  the 
Russian  River,  the  drainages  into  the 
south  side  of  Tumagain  Arm  west  of 
and  including  the  Portage  Creek 
drainage,  and  east  of  150°  W.  long.,  and 
all  Kenai  Pemnsula  drainages  east  of 
150*  W.  long.,  from  Tumagain  Arm  to 
the  Kenai  Riven 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified: 

(A)  The  Portage  Glacier  Closed  Area 
in  Unit  7,  which  consists  of  Portage 
Creek  drainages  between  the 
Anchorage-Seward  Raiht>ad  and  Placer 
Creek  in  Bear  Valley,  Portage  Lake,  the 
mouth  of  Byron  Creek.  Glacier  Creek 
and  Byron  Glacier,  is  closed  to  hunting; 
however,  migratory  birds  and  small 
game  may  be  himted  with  shotgtins  after 
September  1; 

(B)  The  Exit  Glacier  Closed  Area  in 
Unit  7,  which  consists  of  the  south  side 
drainages  of  the  Resurrection  River 
downstream  from  the  mouth  of  Redman 
Creek,  and  Resurrection  Bay  drainages 
between  the  mouth  of  the  Resurrection 
River  and  the  mouth  of  Lowell  Creek,  is 
closed  to  the  taking  of  big  game;  Kenai 
Fjords  National  Park  is  closed  to  all 
subsistence  uses; 

(C)  The  Cooper  Landing  Closed  Area, 
which  consists  of  that  portion  of  Units  7 
and  15  boimded  by  a  line  from  the 
junction  of  the  Sterling  Highway  and  the 
Chugach  National  Forest  boundary,  then 
along  the  national  forest  boundary  to 
Thurman  Creek,  then  southeasterly 
along  Thurman  Creek  and  the  northeast 
side  of  Trout  Lake,  then  to  the 
confluence  of  Juneau  Creek  and  Falls 
Creek,  then  easterly  along  Falls  Creek 
and  the  North  Fork  of  Falls  Creek  and 
over  the  connecting  saddle  to  Devils 
Creek,  then  southeasterly  along  Devils 
Creek  to  its  confluence  with  Quartz 
Creek,  then  southwesterly  along  Quartz 
Creek  to  the  Sterling  Highway  and  then 
to  the  point  of  beginning,  is  closed  to  the 
taking  of  Dall  sheep  and  mountain  goat; 

(D)  The  Resurrection  Creek  Closed 
Area,  which  consists  of  the  drainage  of 
Resurrection  Creek  downstream  from 
and  including  the  drainage  of  Rimrock 
and  Highlands  Creeks,  (and  including 
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Palmer  Creek],  is  closed  to  the  taking  of 
moose; 

Not«:  There  are  private  land  area*  witiiin 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— ^Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


Baglmita 

Open  season 

Black  Bear 

Unrt  7—3  bears 

July  1  to  June  30. 

Brown  Baar 

No  open  season. 

CmiKU 

No  open  iBMon. 

Moose           - 

No  open  soaaon. 

Bat.  Shrew,  Rat.  Mouse,  and 

Porcupine: 

No  limil 

July  1  to  June  30. 

Beaver 

Trapping— 20  per  season 

Feb.  1  to  Mar.  31. 

Coyotr 

Hunting-No  ImN 

Sept  1  to  Apr.  30. 

Trapptng— No  *!*..„ „. 

Nov.  10  to  Feb.  28. 

Fox.   Red   Onduding   Cross, 

Biack  and  Silver  Pttases): 

Hunting— 2  Foxes 

Nov.  1  to  Feb.  15. 

Trapping— 1  Fox — 

Nov.  10  to  Feb.  26. 

Hares       (Snowshoe       and 

Arctic): 

Hunting — No  Smit 

July  1  to  June  30. 

Marten: 

Trapp.ng-No  Nmit 

Nov.  10  to  Jan.  31. 

I)«link  and  Weaaek 

Trapptng— No  fcnit 

Nov.  10  to  Jaa  31. 

Musfcrat 

Trapping— No  Bmil         

Nov.  10  to  May  15. 

Otter  (land  only): 

Trapping — No  limit 

Nov.  10  to  Feb.  28. 

Squirrel       (Red,       Ground, 

Flyir»g): 

Hunting — No  limit  

July  1  to  June  30. 

Trappir»g — No  limit 

July  1  to  June  30. 

Wolt 

Hunting— 1  Wolf-    

Aug.  10  to  Apr.  30. 

Trapping — No  Smit 

Nov.  10  to  Feb.  28. 

Wolvehne: 

Hunting— 1  Wolverine 

SepL  1  toMv.  31. 

Trapping— No  Nmit 

Nov.  10  to  Feb.  28. 

Crow: 

Huntino— 40  oer  dav 

Sept  1  to  Nov.  17 

and 

Mar.  1  to  Apr.  15. 

Grouse  (Spruce.  Blue,  Ruffed 

and  Sharp-tailed): 

Hunting— 15  per  day,  30  in 

Aug.  10  to  Mw.  31. 

possession. 

Ptarmigan  (Rock,  Willow  and 

White-tailed): 

Hunting— 20  per  day.  40  in 

Aug.  10  to  Mar.  31. 

possession. 

(8)  GMU  8.  (i)  Game  Management  Unit 
8  consists  of  all  islands  southeast  of  the 
centerline  of  Shelikof  Strait,  including 
Kodiak,  Afognak,  Whale,  Raspberry, 
Shuyak,  Spruce,  Marmot,  Sitkalidak, 
Amook,  Uganik,  and  Chirikof  Islands, 
the  Trinity  Islands,  the  Semidi  Islands, 
and  other  adjacent  islands; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  pubUc  lands 


unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— ^Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


Bag  limits 


Open 


Caribou 

No  fcnit 

Dear 

UnM  8,  that  portion  of 
Kodnk  Wand  north  of  a 
line  from  the  head  of 
Settlers  Cove  to  Cres- 
cent Lake  (5r  5Z  N. 
lat,  152*  58'  W.  tong), 
and  east  of  a  Kne  from 
the  outlet  of  Cresceni 
Lake  to  Mount  Ellison 
Peak  and  from  Mount 
Ellison  Peak  to  Pokati 
Point  at  Whale  Passage, 
and  that  portion  of 
Kodiak  Island  east  of  a 
line  from  the  mouth  of 
Saftery  Creek  to  Crag 
Point  and  adiacent  small 
islands  in  Chiniak  Bay— 
1  deer  however,  antier- 
less  deer  may  be  taken 
only  from  Oct  25-Oct 
31. 

Unit  8— that  portion  of 
Kodiak  Island  and  adja- 
cent islarxls  south  and 
west  of  a  line  from  the 
head  of  Terror  Bay  to 
the  head  of  the  south 
western-most  arm  of 
IJgak  Bay— 5  deer,  how- 
ever, antlerless  deer  may 
be  taken  only  from  Oct 
1-Dec.  31. 

Remainder  of  Unit  8—5 
deer,  however,  antlerless 
deer  may  be  taken  only 
from  Oct.  1-Dec.  31;  no 
more  ttian  1  antlerless 
deer  may  be  taken  from 
Oct  1-Nov.  30. 
Bat  Shrew,  Rat  Mouse,  and 

Porcupine: 

No  limit 

Beaver 

Trapptng— 30    Beaver   per 
season. 
Fox.    Red   (including   Cross, 

Black  and  Silver  Phases): 

Hunting — 2  Foxes 

Trapping — No  limit 

Hares       (Snowshoe       ar>d 

Arctic): 

Hunting — No  limit 

Marten: 

Trapping — No  limit _ 

Mink  and  Weasel: 

Trapping — No  limit 

Muskrat 

Trapping — No  limit 

Otter  (land  only): 

Trappir>g — No  limit 

Squirrel    (Red.    Ground   and 

Flying): 

Hunting— No  limit _ 

Trapping— No  limit 


Juty  1  to  June  30. 
Aug.  1  to  Oct  31. 


Aug.  1  to  Dec.  31. 


Aug.  1  to  Dec.  31. 


July  1  to  June  30. 
Nov.  10  to  Apr.  30. 


Nov.  1  to  Fob.  15. 
Nov.  10  to  Mar.  31. 


July  1  to  Jur>e  30. 
Nov.  10  to  Jan.  31. 
Nov.  lOto  Jan.  31. 
Nov.  10  to  June  10. 
Nov.  10  to  Jan.  31. 


Julyl  toJuneaa 
July  1  to  Jur>e  30. 


BagknHa 


OroMR 
Hunting— 40  per  day- 


Ptarmigan  (Rock,  WItow  and 
White): 

20  per  day.  40  in  posses- 
sion. 


Open  season 


Sept  1  to  Nov.  17 

and 
Mar.  1  to  Apr.  15. 

Aug.  10  to  Apr.  30. 


(9)  GMU  9.  Game  Management  Unit  9 
consists  of  the  Alaska  Peninsula  and 
adjacent  islands,  including  drainages 
east  to  False  Pass,  Pacific  Ocean 
drainages  west  of  and  excluding  the 
Redoubt  Creek  drainage,  drainages  into 
the  south  side  of  Bristol  Bay,  drainages 
into  the  north  side  of  Bristol  Bay  east  of 
Etolin  Point  and  including  the  Sanak 
and  Shumagin  Islands; 

(i)  Unit  9(A)  consists  of  that  portion  of 
Unit  9  draining  into  Shelikof  Strait  and 
Cook  Inlet  between  the  southern 
boimdary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Parte  and  Preserve; 

(ii)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(iii)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(iv)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay,  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(v)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9; 

(vi)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  In  Unit  9  in  the  McNeil  River  State 
Game  Sanctuary,  the  McNeil  River 
drainage,  Mikfik  Creek  drainage,  and  all 
drainages  into  McNeil  Cove  from 
Akjemguiga  Cove  to  McNeil  Head,  are 
closed  to  hunting,  and  the  remainder  of 
the  McNeil  River  State  Game  Sanctuary 
and  contiguous  tidelands  are  closed  to 
brown  bear  hunting;  access  to  the 
sanctuary  is  by  permit  only  issued  by 
the  State  of  Alaska; 

(B)  That  portion  of  Unit  9  extending 
south  and  east  of  McNeil  River  State 
Game  Sanctuary  to  the  boundary  of 
Katmai  National  Park  and  Preserve,  and 
including  any  State  land  within  the 
boundaries  of  Katmai  National  Park  and 
Preserve,  is  closed  to  brown  bear 
hunting; 

(vii)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated:  The  drainages 
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BagHmits 


Cnxir 
Hunting— 40  per  day.. 


Ptarmigan  (Rode  WItow  and 
White): 
20  per  day.  40  in  possea- 

tiorv 


Open  aeason 


Sept  1  to  ^4ov.  17 
and 

Mar.  1  to  Apr.  15. 

Aug.  10  to  Apr.  30. 


(9)  GMU  9.  Game  Management  Unit  9 
consists  of  the  Alaska  Peninsula  and 
adjacent  islands,  including  drainages 
east  to  False  Pass.  Pacific  Ocean 
drainages  west  of  and  excluding  the 
Redoubt  Creek  drainage,  drainages  into 
the  south  side  of  Bristol  Bay.  drainages 
Into  the  north  side  of  Bristol  Bay  east  of 
Etolin  Point,  and  including  the  Sanak 
and  Shumagin  Islands; 

(i)  Unit  9(A)  consists  of  that  portion  of 
Unit  9  drainmg  into  Shelikof  Strait  and 
Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(il)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(iii)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(iv)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  MoUer  to 
the  head  of  American  Bay,  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(v)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9; 

(vi)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  In  Unit  9  in  the  McNeil  River  State 
Game  Sanctuary,  the  McNeil  River 
drainage,  Mikfik  Creek  drainage,  and  all 
drainages  into  McNeil  Cove  from 
Akjemgiiiga  Cove  to  McNeil  Head,  are 
closed  to  hunting,  and  the  remainder  of 
the  McNeil  River  State  Game  Sanctuary 
and  contiguous  tidelands  are  closed  to 
brown  bear  hunting;  access  to  the 
sanctuary  is  by  permit  only  issued  by 
the  State  of  Alaska; 

(B)  That  portion  of  Unit  9  extending 
south  and  east  of  McNeil  River  State 
Game  Sanctuary  to  the  boundary  of 
Katmai  National  Park  and  Preserve,  and 
including  any  State  land  within  the 
boundaries  of  Katmai  National  Park  and 
Preserve,  is  closed  to  brown  bear 
hunting; 

(vii)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated:  The  drainages 


of  McNeil  River,  Mikfik  Creek  and  all 
other  drainages  into  McNeil  Cove  which 
extends  from  Akjemguiga  Cove  on  the 
north  to  McNeil  Head  on  the  south, 
located  at  the  head  of  Kamishak  Bay,  in 
the  lower  Cook  Inlet  are  closed  to 
trapping;  access  to  the  McNeil  River 
State  Game  Sanctuary  is  by  permit  only; 

(viii)  Katmai  National  Park  is  closed 
to  all  subsistence  uses; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 

— "No  open  season"  means  no  Federal 
subsistence  season. 

— Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Bag  limits 


Black  Bear 

Unit  9—3  bean 

Brown  Bear: 

Unit  9(8)— 1  t>ear  every 
four  regulatory  years. 


Unit  9  (E)— 1  bear  (Federal 
registration  permit  is  re- 
quired May  10  to  May  25 
(odd  years  only)  and 
Oct  7  to  Oct.  21  (even 
years  only). 

RemaiTKler  of  Unit  9 

Caribou: 

Units  9(A).  (B)  and  (C)—  4 
caritxiu:  however,  no 
more  than  2  caribou  may 
be  taken  Aug.  10  to  Aug. 
31  and  no  more  than  1 
caribou  may  tie  taken 
Sept  1  to  Nov.  30. 

Unit  9(E)— 4  canbou;  how- 
ever no  more  than  2 
caribou  may  be  taken 
Aug.  10  to  Nov.  30.  A 
Federal  registration 

permit  is  required  Sept.  1 
to  Nov  30 

Unit  9(D)— 1  bull  (Federal 
put>lic  lands  are  ckjsed 
to  tt>e  hunting  of  cantxxj 
exceot  t>y  rural  Alaska 
residents  of  Unit  9(D) 
and  False  Pass. 
Sheep: 

Unit  9—1  ram  with  7/8  curl 
horn. 
Moose: 

Unit  9(A)— 1  buH — 

Unit  9<B)-1  buB 


Open  season 


July  1  to  June  30. 

Oct  1  to  Oct  21 
(odd  years  only) 
May  10  to  May  25 
(even  years  only). 

Oct  7  to  Oct  21. 

May  10  to  May  25. 


No  open  season. 
Aug.  10  to  Mar.  31 


Aua  10  to  Mar  31. 


Aug.  10  to  Sept  30. 
Dec.  1  to  Mar.  31 


Aug.  10  to  Sept  20. 


Sept  1 10  Sept  15. 
Sept  1  to  Sept  15. 
Oec.1  to  Dec  31. 


Unit  9(C)— that  portion 
draining  into  the  Naknek 
River— 1  moose;  howev- 
er, antlerless  moose  may 
t>e  taken  only  from  Dec 
1  to  Dec.  31:  A  State 
registration  permit  is  re- 
quired fw  the  December 
hunt 

Unit  9(0— Remainder- 1 
moose;  however,  antler- 
less moose  may  be 
taken  onfy  from  Dec.  1 
to  Dec.  31. 

Un«9(D) 

Unit  9(E)— 1  buH 


Open  season 


Bat  Shrew,  rat  mouse  and 

porcupine: 

No  limit „ 

Beaver 

Trapping— 40   Beaver   per 
season. 
Coyote: 

Hunting— 2  Coyotes 

Trapping — No  Mmit 

Fox.  Arctic  (Blue  and  White): 

Hunting— fio  limit 

Trapping— No  hmit 

Fox,    Red   (including   Croat. 

Black  and  Silver  Ptwses: 

Hunting— 2  Foxes 

Trapping — No  limit 

Hares       (Snowshoe       and 

Arctk;): 

Hurrtirig— No  limit 

Lynx: 

Hunting— 2  Lyru 

Trapping — No  Bmit 

Marten: 

Trapping — No  limit 

k4ink  and  Weasel: 

Trapping — No  limit 

Muskrat 

Trapping — No  limit 

Otter  (land  onty): 

Trapping — No  limit 

Squirrel   (Red,   Ground 

Flying): 

Hurrting— No  Hmit 

Trapping— No  limit 

Wolf: 

Hunting— 10  Wolvat- 

Trappir>g — No  Bmit . 

Wolverine: 

Hunting— 1  Wolverine. 

Trapping — No  limit 

Crow: 

Hunting— 40  per  day... 


Grouse  (Spruce,  Bkie,  Ruffed 
and  Sharp-tailed): 
Hunting— 15  per  day.  30  In 
possession. 
Ptarmigan  (Rock,  Willow  and 
Whne-tailed): 

Hunting— 20  per  day.  40  in 
possession. 


Sept  1  to  Sept  15. 
Dec  1  to  Dec  31 


Sept  1  to  Sept  15. 
Dec.  1  to  Dec.  31 


No  open  season. 
Sept  1  to  Sept  20. 
Dec  1 10  Dec  31 


July  1  to  June  30. 
Jwt  lloMar  31 


Sept.  1  to  Apr  30. 
140V.  10  to  Mw.  31 

Dec.  1  to  Mar  15. 
Nov.  10  to  Feb.  28. 


Nov.  1  to  Fab.  15. 
Nov.  10  to  Feb.  28. 


July  1  to  June  30. 

Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 

I^ov.  10  to  Feb.  28. 

Hm.  10  to  Feb.  28. 

Nov.  10  to  June  10. 

Nov.  10  to  Mar.  31 


July  1  to  Jur>e  30. 
Juty  1  to  Jur>e  30. 

Aug.  10  to  Apr  30. 
Nov.  10  to  Mar.  31. 

Sept  1  to  Mar  31. 
Nov.  10  to  Feb.  28. 

Sept  1  to  Nov.  17 

and 
Mar.  1  to  Apr  15. 


Aua  10  to  Apr  30. 


Aug  10  to  Apr  30. 


(10)  GMU  10.  Game  Management  Unit 
10  consists  of  the  Aleutian  Islands, 
Unimak  Island  and  the  Pribilof  Islands; 

(i)  Public  lands  within  the  following 
area  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified.  Otter  Island  in  the  Pribilof 
Islands  is  closed  to  hunting; 


Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 

(ii) 


Bagbnils 

Open  season 

Caribou: 

Unit     10— Uninwii     Istand 

Aug  10  to  Sept  30. 

onty-1     buN     (Federal 

Dec  1  to  Mar.  31. 

pubhc  lands  are  ctoead 

to  the  hunting  of  carkou 

except  by  rural  Alaska 

resKlents  of  False  Pass. 

Unit  10— Umnak  and  Adak 

No  open  seasoa 

Islands  only. 

July  1  to  June  30 

hrryt 

Bat  Shrew,  Rat  Mouse  and 

Porcupine: 

No  Hmit 

July  1  to  June  30. 

Coyote: 

Hunting— 2  Coyolea 

Sept  1  to  Apr.  30. 

Nov.  10  to  Mar.  31. 

Fox.  Arctic  (Bhje  and  WNla 

Phase): 

July  1  to  June  30. 

TraoDino — No  Hmit 

Nov.  10  to  Feb.  28. 

Fox.    Red   Oncfcidng   Croaa, 

Black  and  Silver  Phases): 

Hijntino^2  Foxes     

Nov.  1  to  Feb.15. 

Trapping — No  hmit „ 

Nov.  10.  to  Feb.  28. 

Hares       (Snowshoe       and 

Arctk:): 

July  1  to  June  30. 

Mink  snd  W6tt80r 

Mm  10  to  Fab  28 

Muskrat 

Nov.  10  to  June  10. 

Otter  (land  only): 

Trappmg-No  HmH 

Nov.  10  to  Mar.  31. 

Squirrel   (Red.   Ground   and 

Flying): 

Huntoxi — No  Hmit 

July  1  to  June  30. 

Trapping— No  Hmit -. 

July  1  to  June  30. . 

Wolf: 

Huntino— 2  Wolves 

Aug.  10  to  Apr  30. 

Trannina No  HlTWt 

Nov.  10  to  Mar.  31 

Wolverine: 

Huniina— 1  WolvertrM 

Sept  1  to  Mar.  31. 

Trailing— No  IWt..       

Nov.  10  to  Feb  28 

Cormorant 

No  limit                

July  1  to  June  30. 

Ptamngan  (Hock.  W*>w  and 

White-tailed): 

20  per  day.  40  in  posaas- 

Aug.  10  to  Apr  30. 

sion. 

(11)  GMU  11.  (i)  Game  Management 
Unit  11  consists  of  that  area  draining 
into  the  headwaters  of  the  Copper  River 
south  of  Suslota  Creek  and  the  area 
drained  by  all  tributaries  into  the  east 
bank  of  the  Copper  River  between  the 
confluence  of  Suslota  Creek  with  the 
Slana  River  and  Miles  Glacier 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
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regulations  apply  only  to  Federal  public  lands 
unless  otherwise  Indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 

— "No  open  season"  means  no  Federal 
subsistence  season. 

—Those  resldenU  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  raakfents.  However.  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  mof«  tnformatioa  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 

(iiJ 


Bag  Knits 


Black 

UnH  11—3  beafs 

Caribou: 
Unit  11—1  bun  l)y  Federal 
regislratioo  permdt  only. 
Up  to  30  bulls  may  be 
Istian  «i  Urat  1 1  (Source 
o<  pemirts-Wrangell-St 
Ebas  National  PvK  mile 
10&.5  OM  Rtcturdson 
High«iray.  Copper  Cenlar 
or  ttie  Slana  Dstrict  Sta- 
tion. Slana). 
Shaap: 

Unit  11— 1  sheep 

Mooae: 

Urt1 11—1  tMll 

Bat,  St««w.  Rat.  Mouse,  and 
Porcupine: 

No  limit 

Beaver 
Trapping— 30    Beaver    per 


Open  season 


July  1  to  June  30. 
Aug.  10  to  Sept  30. 


Coyote 

Hunting— 2  Coyotae 

Trapping — No  limrt 

Fob.   Red   fincludng   Cross. 

Black  ar>d  Silver  Phase) 

Hunting— 2  Foxes - 

Tiapplng   No  iwM. 

Harae       (Srtowshoe       and 

Arctic): 

Hunfcig-No  ftr* 

Lync 

Hunting— 2  Lynx 

Trsppir*g— No  iwH 

Marten: 

Trapping — No  limit 

Mink  and  Weesel: 

Trapping — No  limit 

Muskrat 

Trsppv^g — No  Hnilt 

Otter  (land  only): 

Trappng— No  limit 
Squirrel       (Red, 

Flying*: 

Hunting— No  init.. 

Trapping — No  hmit 
WoM: 

Huntmg— 10 

Trapping — No 
Wolvehna: 

Hurtting^l  Wolverine 

Trapplr^g — No  Mmfc 

Grouse  (Spruce.  Blua,  RuNed 

and  Shairp-tailed): 

15  per  day,  30  in  poases- 
Sion 


Aug- 10  to  Sept  2a 
Sepll  toSept2a 

July  1  to  June  30l 
Nov.  10  to  Apr.  30. 


Sapl  1  to  Apr.  sa 
Nov.  10  to  Mar.  31. 


Nov.  1  to  Fatd  1& 
No».  10  to  Feb.  2B. 


Julyl  toJuneSa 

I>ec.  15  to  Jan.  IS. 
Dec.  IS  to  Jan.  15. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  Jan  31. 

Nov.  10  to  Juc«e  10. 

Nov.  10  to  Mar.  31. 


Ground. 


July  1  to  June  3a 
July  1  to  June  30. 

Aug.  10  to  Nv.  Sa 
Nov.  10  to  Mar.  31. 

SepL  1  to  Mar.  31. 
Nov.  10  to  Feb.  2*. 


Aug.  10  to  Mar.  31 


BaglMMs 

0|ien  season 

PtvRiigw  (Rock.  IMRow  and 

20  per  day.  40  in  pGiiss 

•     s»n. 

AuQ-lOtoMa^SI. 

(12)  GMU 12.  (i)  Game  Management 
Unit  12  consists  of  the  Tanana  River 
drainage  upstream  from  the  Robeilson 
River,  including  all  drainages  into  the 
east  bank  of  the  Robertson  River,  and 
the  White  River  drainage  in  Alaska,  but 
excluding  the  Ladue  River  drainage; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residenU  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  quaHfied  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 

(ii) 


BagKmits 


Black  Bear 

Unit  12— 3 
Cartxxj: 
Unit  12— tiat  podion  west 
ol  the  Nebesna  River 
within  the  drainaees  o( 
Jsek  Creak.  Platinum 
Craak  and  Totschunda 
Osek— 1  bull  by  Federal 
regisSalion  permll  only: 
up  to  50  bulls  total  may 
be  taken  In  Units  1 1  and 
12  iai  and  wv«er  hunts 
combvMd  (source  of  per- 
mits—Wrangett-St  Elias 
Natonal  Park.  105.5  Okj 
Richardson  Highway, 
Copper  Center,  or  tl«e 
Slana  District  Stalioa 
Slana). 
Remaindar  of  Unit  12—1 

buU. 
1  caritxxi  of  eiltier  sex  may 
be  taken  by  a  Federal 
registration  permit  during 
a  winter  season  to  t>e 
annourx^d  for  ttte  resi- 
dents of  TetTm  and 
Northway  only. 
Mooes. 
Unit  12-4lial  portion 
dr«ned  by  the  Tanana. 
Nabesna  and  Chisana 
Rivers  eaSI  of  ttie  TeMn 
ReservaSon  boundtanr 
and  north  of  the  winter 
trail  trom  PKkaral  Lake 
to  l>«a  Canadtan 
border— 1  buL 


Open  season 


JulyltoJuneSa 
Aug.  to  to  Sept  30. 


Sepil  toSapL2a 
To  be  announced. 


Sept  1  to  Sapt  IS. 
Nov.  20  to  Now.  sa 


Baghnits 


U««  12^lhsl  portkm  lytng 
east  of  the  NelMsna 
River  and  south  o(  ttie 
Winter  Trail  njnning 
souttieasi  from  Ptekerel 
Lake  to  ««e  Canadtan 
border- 1  bull 

Unit        12— Remainder— 1 


Open  season 


Septi  toSeptSa 


Bat  shrew, 
porcupine 
ftoimii... 

Beaver 


rat.  mouse  and 


Beaver  par 


Trapping— 15 
season. 
Coyote: 

Hunting— 2  coyotes 

Trapping — No  kmit 

Fox,    Red    (inchjding    Cross, 

Black  and  Silver  Ptwses): 

Hunting— 2  Foxes — 

Trappsig   No  Iwst 

Hares:       (Snowshoe       and 

Arctic): 

No  limit 

Lyme 

Hwilirtg— 2  Lynt 

Trapping— No  limit 

Marten: 

Trappir>g — No  Hn* 

Mink  and  Weasel: 

Trapping— Uto  fma 

Muskrat 

Trapping— No  limit 

Otter  (land  only): 

Trapping— No  Imst ..— .. 
Squirrel   (Red.   Ground 

Flying): 

Hunting— No  limit 

Trapping— No  limit. — 
Wolf: 

Hunting— 10  Wolves.. 

Trapping — No  ttmlt  — 
Wolverine: 

Hunting— 1  Wolvertne 

Trapping — No  Timii 

Grouse  (Spruce.  Blue,  Rioted 

and  Sharp-taAed): 

15  per  day,  30  In  posses- 
sion. 
Ptarmigan  (Rock.  Wiitow  and 

White-taiKad): 

20  per  day,  40  m 
skxt. 


and 


Sept.  1  to  Sept  15. 

July  1  to  June  3a 
Nov.  1  to  Apr.  15. 


Sept  1  to  Apr.  sa 
Naw.1toFeb.2a 


Nov.  1  to  Feb  IS. 
Nov.  1  to  Feb  2a 


July  1  to  June  30. 

Nov.  1  to  Jan.  31 
Nov.  1  to  Jan  31. 

Nov.  1  to  Feb.  2B. 

No*.  1  to  Feb.  2a 

Sept  20  to  June  10. 

Nov.  1  to  Apr.  15. 


Julyl  toJuneSa 
July  1  to  June  3a 

Aug.  10  to  Apr.  30. 
.  Oct  1  to  Apr.  3a 

Sept  1  to  Mar.  31. 
Nov.  1  to  Feb  2a 


Aua  10  to  Mar.  31. 


Aug.  10  to  Apr.  30. 


(13)  GMU  13.  (i)  Game  Management 
Urdt  13  consists  of  that  area  westerly  of 
the  east  bank  of  the  Copper  River  and 
drained  by  all  tributaries  into  the  west 
bank  of  the  Copper  River  from  Miles 
Glacier  and  including  the  Slana  River 
drainages  north  of  Suslota  Creek;  the 
drainages  into  the  Delta  River  upstream 
from  Falls  Creek  and  Black  Rapids 
Glacier  the  drainages  into  the  Nenana 
River  upstream  from  the  southeast 
comer  of  Denali  National  Park  at 
Windy;  the  drainage  into  the  Susitna 
River  upstream  from  its  junction  with 
the  Chulitna  River,  the  di-ainage  into  the 
east  bank  of  the  Qiulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chuhtna  River  (south  of  DenaU  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  Riven  the  drainages  into 
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BSQ  llllilft 


UnH  12-««*  portion  lytna 
east  ol  the  Nebeena 
River  and  aoutti  at  tt>a 
Winter  Trail  runrUng 
southeast  Irom  Ptafceral 
Lake  to  tw  Caitadan 
border— 1  buU. 

UnB        12— RemaiixJer— 1 


OpOrt  M880VH 


SepL  1  to  Sept  aa 


Bat  shrew, 
porcupirw 
NolmH_ 

Beaver 


rat  mouse  aitd 


Beaver  per 


Trapping— 15 
season. 
Coyote: 

Hurting— 2  oofom 

Trapping — ^4o  Hmit 

Fox.    Red   (including   Cross, 
Black  and  Silver  Phased 

Hunting— 2  Foxes ..- — 

Trappsig   No  iwat 

Hares:       (Snoiwshoa      and 
Arctic): 

No  fiiA  — „«..-.«««.«—.—««... 
Lyme 

Hunting— 2  Lynx 

Trapping— No  kfflit 

Marten: 

Trapping— No  limK 

Mink  and  Weaset: 

Trapping— No  tmft 

Muskrat 

Trapping — No  Hmit 

Otter  (land  only): 

Trappir^    No  MnN ...««» 

Squirrel   (Rad,   Ground   and 
Rying): 

Hunting— No  limit  ....„ 

Tnw>ping— No  limit — — 

Wolt: 

Hunting— 10  Wolves 

Trapping — No  limit ._ _ 

Wotverine: 

Hunting— 1  Wotverirte 

Trapping — No  limit 

Grouse  (Spruce.  Blue.  Rt^fed 
and  Sharp- tailed): 
15  per  day,  30  In  posses- 
sion. 
Ptarmigan  (Rock.  Wiltow  and 
White-tailed): 

20  per  day,  40  m  posses- 
sioa 


S^  1  to  Sept.  15. 

July  1  to  Jims  30. 
Now.  1  to  Apr.  15. 


Sepl  1 10  Apr.  Sa 
Ha*.  1  to  Feb.  2S. 


Now.  1  to  Feb.  IS. 
Now.  1  to  Feb.  2B. 


July  1  to  June  30. 

Nov.  1  to  Jan.  31 
Nov.  1  to  Jan  31. 

Nov.  1  to  Feb.  28 

No*.  1  to  Feb.  28. 

Sept  20  to  June  10. 

Nov.  1  to  t^.  IS. 


July  1  toJuneaa 
July  1  to  June  3a 

Aug.  10  to  Apr.  30. 
Oct  1  to  Apr.  3a 

Sept  1  to  Mar.  31. 
Nov.  1  to  Feb.  2& 


Aug.  10  to  M«.  31. 


Aug.  10  to  Apr.  30. 


(13)  GMU 13.  (i)  Game  Management 
Unit  13  consists  of  that  area  westerly  of 
the  east  bank  of  the  Copper  River  and 
drained  by  all  tributaines  into  the  west 
bank  of  the  Copper  River  from  Miles 
Glacier  and  including  the  Slana  River 
drainages  north  of  Suslota  Creek;  the 
drainages  into  the  Delta  River  upstream 
from  Falls  Creek  and  Black  Rapids 
Glacier  the  drainages  into  the  Nenana 
River  upstream  from  the  southeast 
comer  of  Denali  National  Parte  at 
Windy;  the  drainage  into  the  Susitna 
River  upstream  from  its  junction  with 
the  Chulitna  River  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River,  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River,  the  drainages  into 
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the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier,  the  drainages  into  the  Tokositna 
Glacier,  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  Riven  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  Riven 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east 
bank  of  the  Copper  River  to  its  junction 
with  the  Gulkana  River,  then  northerly 
along  the  west  bank  of  the  Gulkana 
River  to  its  junction  with  the  West  Fork 
of  the  Gulkana  River,  then  westerly 
along  the  west  bank  of  the  West  Fork  of 
the  Gulkana  River  to  its  sotirce,  an 
unnamed  lake,  then  across  the  divide 
into  the  Tyone  River  drainage,  down  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the  boundary 
of  Unit  13  to  the  Chickaloon  River 
bridge,  the  point  of  beginning; 

(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  to  the  confluence  of 
the  Gulkana  River  and  the  Copper  River, 
the  point  of  beginning; 

(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13; 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 


subsistence  take  is  restricted  as 
specified. 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Denali  National  Preserve 
and  lands  added  to  Denali  National 
Park  on  December  2, 1980  are  open  to 
subsistence. 

(B)  Delta  Controlled  Use  Area: 

(1)  The  area  consists  of  the 
drainages  of  the  Tanana  River  south  of 
the  Alaska  Highway,  from  the  west 
bank  of  the  Johnson  River  to  and 
including  drainages  of  the  Delta  River 
north  of  the  north  bank  of  Miller  Creek 
and  Canwell  Glacier  in  Units  13(B), 
20(A).  and  20(D); 

(2)  The  area  is  closed  to  the  use  of  any 
motorized  vehicle  or  pack  animal  for 
hunting,  from  August  5  through  August 
25;  however,  this  does  not  prohibit 
motorized  access  to  the  area  for  hunting, 
or  transportation  of  game  on  the 
Richardson  Highway; 

(C)  The  Paxson  Closed  Area  in  Unit 
13(B),  which  consists  of  the  eastern 
drainage  of  the  Gulkana  River  lying 
west  of  the  Richardson  Highway  and  the 
western  drainage  of  the  Gulkana  River 
between  the  Danali  Highway  and  the 
north  end  of  Paxon  Lake  where  the 
Gulkana  River  enters  Paxson  Lake,  is 
closed  to  the  taking  of  big  game; 

(D)  The  Sheep  Mountain  Closed  Area 
which  hes  along  the  Glenn  Highway  in 
Unit  13(A)  and  is  bounded  by  a  line 
from  Caribou  Creek,  Milepost  107  Glenn 
Highway,  then  easterly  along  the  Glenn 
Highway  to  Milepost  123,  then  north  to 
Squaw  Creek,  then  downstream  to 
Caribou  Creek,  then  down  Caribou 
Creek  to  the  point  of  beginning,  is  closed 
to  the  taking  of  mountain  goat  and  Dall 
sheep; 

(E)  The  Sourdough  Controlled  Use 
Area: 

[1)  The  area  consists  of  that  portion  of 
Unit  13(B)  bounded  by  a  line  beginning 
at  the  confluence  of  Sourdough  Creek 
and  the  Gulkana  River,  then  northerly 
along  Sourdough  Creek  to  the 
Richardson  Highway  at  approximately 
Mile  148,  then  northerly  along  the 
Richardson  Highway  to  the  Meiers 
Creek  Trail  at  approximately  Mile  170, 
then  westerly  along  the  trail  to  the 
Gulkana  River,  then  southerly  along  the 
east  bank  of  the  Gulkana  River  to  its 
confluence  with  Sourdough  Creek,  the 
point  of  beginning; 

[2)  The  area  is  closed  to  the  use  of  any 
motorized  vehicle  for  himting;  however, 
this  does  not  prohibit  motorized  access 
or  transportation  of  game  on  the 
Richardson  Highway,  Sourdough  and 
Haggard  Creeks,  Meiers  Lake  trails,  or 
other  trails  designated  by  the  Alaska 
Department  of  Fish  and  Game; 


(F)  The  Clearwater  Creek  Controlled 
Use  Area: 

(7)  The  area  consists  of  that  portion  of 
Unit  13(B)  north  of  the  Denali  Highway, 
west  of  and  including  the  MacLaren 
River  drainage,  east  of  and  including  the 
eastern  bank  drainages  of  the  Middle 
Fork  of  the  Susitna  River  downstream 
from  and  including  the  Susitna  Glacier, 
and  the  eastern  bank  drainages  of  the 
Susitna  River  dowmstream  from  its 
confluence  with  the  Middle  Fork; 

[2]  The  area  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting;  however, 
this  does  not  prohibit  motorized  access, 
or  transportation  of  game,  on  the  Denali 
Highway; 

(G)  The  Tonsina  Controlled  Use  Area: 
[1)  The  area  consists  of  that  portion  of 

Unit  13(D)  bounded  on  the  west  by  the 
Richardson  Highway  from  the  Tiekel 
River  to  the  Tonsina  River  at  Tonsina, 
on  the  north  along  the  south  bank  of  the 
Tonsina  River  to  where  the  Edgerton 
Highway  crosses  the  Tonsina  River, 
then  along  the  Edgerton  Highway  to 
Chitina,  on  the  east  by  the  Copper  River 
from  Chitina  to  the  Tiekel  River,  and  on 
the  south  by  the  north  bank  of  the  Tiekel 
River 

[2]  The  area  is  closed  to  the  use  of  any 
motorized  vehicle  or  pack  animal  for 
hunting,  from  August  5  to  September  30; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  l>e 
aware  of  the  private  inholdings. 

— "No  open  season"  means  no  Federal 
subsistence  season. 

— Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
nu-al  residents.  However,  National  Parks, 
Mountains,  and  Preserves  are  open  only  to 
Park  Sen-ice  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Black  Bear 
Unrt  13—3  bears 

Caribou: 
Unit  13—2  caribou  by  Fed- 
eral registration  permit 
only.  Bursting  wtthin  the 
Trans  Alaska  Oil  Pipeline 
hght-o(-way  «  prohttxted. 
The  right-of-iMay  is  Identi- 
fied as  tt>e  area  occu- 
pied by  the  pipeline 
(buried  or  above  ground) 
artd  the  cleared  area  25 
feet  on  either  side  of  ttw 
pipeline. 


Open  season 


July  1  to  June  30. 

Aug.  10  to  Sept  20. 
Jan.  5  to  Mar.  31. 
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Baglvnts 

Open  season 

She^r 

UnM     ^Z-mckKfpq     IM 

Aug  10  to  Sept  20 

13(0t  wd  (he  Tok  ««1 

Oatta          Manigement 

ArtM— 1  Ram  ontti  7/8 

curt  twt 

Goats: 

No  open  season 

MOOSK 

Unit  13—1  bun  moose  by 

Aug.  25  to  Sept  20 

pefpnrt  only,  oflty  1  pwwA 

««  be  iaauad  par  ho«ia»- 

hold     Source    oi    per- 

mits—Bureau   o«    Land 

MsnsQonwnt,  (jwiWowOh 

Oistnct   Office.   Glennai- 

ten  AK. 

Bat  shrew,  rat  mouse  and 

port^^iine. 

No  IMI 

July  1  to  June  X. 

Beaver 

Nov.  10  to  Apr  30. 

season. 

Coyote: 

Mur*ng— 2  Coyotaa 

Sept  1  to  Apr.  30 

Tracorto— No  liml 

Nov  10  to  Mar.  31. 

Fox.   Red  (inoiudMg  Oms. 

Black  and  Silver  Phases): 

Huntino — 2  Foxes    

Nov.  1  to  Feb.  IS. 

Trappng— Ho  *»*-.. 

Nov.  10  to  Fab.  2B 

Haw       (Siwahoo      and 

Aicai* 

No  firrat 

July  1  to  June  30. 

Lynx: 

Hur«ng-«LyM- 

OeclStoJan.  IS. 

TrappwQ-No  limit 

Dec  15  to  J«i  IS. 

lulartan 

Trapptfig— No  limll     „. 

Nov.  10  to  Jan.  3V 

Mink  ar«)  Mtaaset: 

Trapping— No  limit          .  .. 

Nov.  10  to  Jan.  31. 

Muskrat 

TrappinQ-*to  limil 

Nov.  10  to  June  10 

Otter  (land  ontyt 

Tr^lplng— No  limil 

Nov.  10  to  Mw  31 

Sqwrrel    (Red.    Giounl  and 

Rying): 

Hunling-No  Imil 

July  1  to  June  30 

Trapping— No  limit- _ 

Julyl  toJune30 

WoH: 

Hunting-IO  Wolves 

Aug.  10  to  Apr.  30. 

Trapp«9-No  lin«_ 

Nov.  10  to  Mw  31. 

Wolvenne: 

HunanQ— 1  Wolveiine- 

Sept  1  to  Mar.  31. 

Tfapp«a— No  fimM 

J  Nov.  10  to  Feb.  28. 

Grouse  (Spruce,  Blua.  RuHed 

and  Sharp^ailed): 

IS  per  day,  30  in  posses- 

Aug  10  to  Mar.  31. 

son. 

Ptanngan  (Rock.  WWoiif  and 

White- taitedj: 

20  per  day,  40  in  poases- 

Aug.  10  to  Mar.  31 

sioa 

(14)  GMU  14.  (i)  Game  Management 
Unit  14  consists  of  drainages  into  the 
north  side  of  Tumagain  Arm  west  of  and 
excluding  the  Portage  Creek  drainage, 
drainages  into  Knik  Arm  excluding 
drainages  of  the  Chickaloon  and 
Matanuska  Rivers  in  Unit  13.  drainages 
into  the  north  side  of  Cook  Inlet  east  of 
Susitna  River,  drainages  into  the  east 
bank  of  the  Susitna  River  downstream 
from  the  Talkeetna  River,  and  drainages 
into  the  south  bank  of  the  Talkeetna 
Riven 


(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek.  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14.  and  on  the 
south  by  Cook  Inlet,  Knik  Arm.  the  south 
bank  of  the  Knik  River  from  its  mouth  to 
its  junction  with  Knik  Glacier,  across  the 
face  of  Knik  Glacier  and  along  the  north 
side  of  Knik  Glacier  to  the  Unit  6 
boundary; 

(B)  Unit  14{B}  consists  of  that  portion 
of  Unit  14  nordi  of  Unit  14(A); 

(CI  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A); 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  i»  restricted  as 
specified: 

(A)  The  Fort  Richardson  Management 
Area,  consisting  of  tlie  Fort  Richardson 
Military  Reservation,  is  open  to  the 
taking  of  big  game  by  permit  only; 

(B)  The  Eagle  River  Management 
Area,  consisting  of  the  Eagle  River 
drainage  upstream  from  the  Glenn 
Highway  in  Unit  14(C)  is  closed  to 
hunting,  except  sheep  hunting  by  permit: 

(C)  The  Anchorage  Management  Area: 
[1]  The  area  consists  of  all  Cook  Inlet 

drainages  south  of  the  Elmendorf  and 
Fort  Richardson  mihtary  reservations 
and  north  of  and  including  Rainbow 
Creek,  but  excluding  the  Anchorage 
Coastal  WildUfe  Refige; 

(2)  The  Anchorage  Management  Area 
is  closed  to  hunting,  except  that  moose 
hunting  is  allowed  by  State  of  Alaska 
permit  only;  and  small  game  and 
waterfovrl  may  be  taken  by  falconry, 
except  that  waterfowl  may  not  be  taken 
in  the  Ship  Creek  drainage  west  of  Post 
Road: 

(D)  The  Eklutna  Lake  Management 
Area: 

(7)  The  area  consists  of  die  drainages 
of  Eklutna  River  and  Bdutna  Lake  in 
Unit  14(C)  upstream  from  the  Glenn 
Highway,  excluding  those  drainages 
flowing  into  the  East  Fork  of  Eklutna 
River  upstream  from  the  bridge  above 
the  Lake  and  Thunderbird  Creek: 

[2]  The  area  is  closed  to  hunting, 
except  that: 

[i]  Small  game  may  be  taken  by  bow 
and  arrow  only,  from  the  day  after 
Labor  Day  through  April  30: 

(;;]  Moose  hunting  is  allowed  by 
permit  with  bow  and  arrow  only; 

[Hi)  Black  bear  may  be  taken  by  bow 
and  arrow  only,  from  the  day  after 
Labor  Day  to  May  20,  for  one  bear  only; 

(;V)  Sheep  may  be  taken  by  permit, 
and  by  bow  and  arrow  only,  from  the 
day  after  Labor  Day  throu^  September 
30: 


(E)  The  Peters  Creek  Management 
Area: 

[1]  The  area  consists  of  all  lands 
bounded  on  the  south  and  west  by  Eagle 
River  and  the  Fort  Richardson  Military 
Reservation,  on  the  east  by  the  old  Glen 
Hi^way.  and  on  the  north  by  Peters 
Creek: 

(2)  The  area  is  closed  to  hunting 
except  that 

(/)  Small  game  may  be  taken  by 
shotgun  or  bow  and  arrow  only,  north 
and  west  of  die  Alaska  Railroad; 

[if]  Moose  hurting  is  allowed  by 
drawing  permit,  by  bow  and  arrow  only; 

(Hi)  The  following  areas  in  Unit  14(C) 
(Anchorage  Area)  are  closed  to  the 
trapping  of  furbearers  for  subsistence  as 
indicated: 

(A)  The  drainages  into  Eklutna  River 
and  Eklutna  Lake,  excluding  those 
drainages  flowing  into  the  East  Fork  of 
the  Bdutna  River,  upstream  from  the 
bridge  above  the  lake,  within  the 
Chugach  State  Park  except  Thunderbird 
Creek: 

(B)  Ea^  River  and  all  drainages  into 
Eagle  River 

(C)  That  portion  of  Chugach  State 
Park  outside  of  the  Eagle  River. 
Anchorage,  and  Eklutna  Management 
areas  is  open  to  trapping  under  Unit 
14(C]  seasons  and  bag  limits,  except  no 
trapping  of  wolf,  wolverine,  land  otter, 
or  beaver  is  allowed: 

(D)  All  land  and  water  within  the 
Anchorage  Management  Area  as 
described  in  the  preceding  Subsection; 

(E)  In  the  Anchorage  Coastal  Wildlife 
Refuge  in  Unit  14(C),  described  in 
Alaska  Statute  l<k20i)31;  all  land  and 
water  south  and  west  of  and  adjacent  to 
the  toe  of  the  bluff  that  extends  from 
Point  Woronzof  southeasterly  to  Potter 
Creek: 

Nota:  Than  are  private  laod  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  oaly  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdiiigs. 
— Thoee  residents  listed  under  eligibility  are 

the  qualified  aubststenoe  users. 
— "No  opeo  seaaon"  means  no  Federal 

subslstetice  season. 
— "No  detenninatioo"  indicates  open  to 

Alaska  rural  residents. 


Bag  limits 


BlaokBev: 

UnR  14<A),  (O— 1  bear 

Brovm  Bear 

Un«  144A)— 1   bear  every 
four  regulatory  years 
Bat  shrew,  rat  mouse  and 

porcupine: 

No  limit    

Beaver: 

Tr^iping-Unll     14(A>-30 
Beaver  per  season. 


Open  seaaon 


July  1  to  Jurw  30. 
Sept  t  to  Oct  10. 


July  1  to  June  30. 
Nov  10  to  Apr  30. 
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(E)  The  Peters  Creek  Management 
Area: 

[1)  The  area  consists  of  all  lands 
bounded  on  the  south  and  west  by  Eagle 
River  and  the  Fort  Richardson  Military 
Reservation,  on  the  east  by  the  old  Glen 
Highway,  and  on  the  north  by  Peters 
Creek; 

[2]  The  area  is  closed  to  hunting 
except  that 

[i)  Small  game  may  be  taken  by 
shotgun  or  bow  and  arrow  only,  north 
and  west  of  the  Alaska  Railroad; 

(if)  Moose  hunting  is  allowed  by 
drawing  pennit,  by  bow  and  arrow  only; 

(;70  "Hie  following  areas  in  Unit  14(C) 
(Anchorage  Area)  are  closed  to  the 
trapping  of  furbearers  for  subsistence  as 
indicated: 

(A)  The  drainages  into  Eklutna  River 
and  Eklutna  Lake,  excluding  those 
drainages  flowing  into  the  East  Fork  of 
the  Eklutna  River,  upstream  from  the 
bridge  above  the  lake,  within  the 
Cbugach  State  Park  except  Thunderbird 
Creek: 

(B)  Ea^  River  and  all  drainages  into 
Eagk  Riven 

(C)  That  portion  of  Chugach  State 
Park  outside  of  the  Eagle  River. 
Anchorage,  and  Eklutna  Management 
areas  is  open  to  trapping  under  Unit 
14(C]  seasons  and  bag  Umits,  except  no 
trapping  of  wolf,  wolverine,  land  otter, 
or  beaver  is  allowed; 

(D)  All  land  and  water  within  the 
Anchorage  Management  Area  as 
descnbed  in  the  preceding  Subsection; 

(E)  In  the  Anchorage  Coastal  Wildlife 
Refuge  in  Unit  14(C).  described  in 
Alaska  Statute  KUXUm:  all  land  and 
water  south  and  west  of  and  adjacent  to 
the  toe  of  the  Wiiff  that  extends  from 
Point  Woronzof  southeasterly  to  Potter 
Creek; 

Note:  There  are  private  laixj  areaj  witfaia 

many  Federal  public  land  uniU.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subtistence  user  to  be 
aware  of  private  inhoidings. 
— Thoee  residents  listed  under  eligibility  are 

the  qualified  subsistenoe  users. 
— "No  opea  season"  means  no  Federal 

subsistence  season. 
— "No  detenninatioo"  indicates  open  to 

Alaska  rural  residents. 


QlQtMttt 

Openseeeon 

BtacfcBear 

Uo«  14(AJ.  (O— 1  bear... 

Brottn  Bear. 

Un*  14<A)— 1   beer  eweiy 
four  regiilatofy  years 
Bat,  shrew,  rat.  mouse  and 

porcupine: 

No  Nrnit                           .,    . 

Jutyl  loJurw30. 
Sept  t  to  Oct  10. 

July  1  to  June  30. 

Beaver: 

Beaver  per  saasoa 

Nov  tOtoApr  30. 
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Baglmits 


Open  season 


Trapping— Unit  14(C>— 
That  portion  witNn  the 
drainages  of  Gtacier 
Creei^,  Kern  Creek,  Pe- 
terson Creek,  arxl  tfie 
TwentymHe       River— 20 


Feb.  1  to  Mar  31 


LkHt  14(0— Remainder 

Govote: 
Hunting— Unit    14<A)    and 

(C)— 2  Coyotes. 
Trapping— Unit    14<A>— No 

Nrnt 
Trapping— tJnit  14(C>— No 
Hnvt 
Fox,  Red  Onduding  Croes, 
Black  arxl  Silver  Phases): 
HuntinQ— Unit  14—2  Foxes. 
Traowrva— Unit     14<A)— No 

Nfnrt. 
Trappwig-Unit      1«(C)— 1 
Fox. 
Hares       (Snowshoe       and 
Arctic): 
Hunting— Urit        14(A)-S 

Hares  per  day. 
Hunting— Unit         14(C)— 6 
Hares  per  day. 
Lync 

Hunting— 2  Lynx._ 

Trappirtg— No  in* 

Martert 

Trapping— No  limit 

Mmk  and  Weasel: 

Trappir»g— No  lin* 

Muskrar. 

■^rappmg — No  liwt 

Otter  (land  only): 
Trapping— Unt    14(A)— No 


Trapping— Urvt    14(C)— No 
kmrt. 
Squirrel   (Red,   Ground   ami 
Flying): 

HunSng— No  kmil 

Trapping — No  limit 

Wolf: 
Hunting— Unit        14(A)— 4 
Wolves. 

Trapping— No  limit 

Hunting— Unit         14(C)— 1 
WoH. 

Trappeig— No  imit _. 

Wolvenne: 

Hunting— 1  Wolverine 

Trapping — No  hmrt _ 

Grouse  (Spruce.  Bkie,  Ruffed 
and  Srwrp-taited): 
Unit  14<A)— 15  per  day,  30 

in  possession 
Unit  14(C>— 5  per  day.  10 
in  possession. 
Ptamvgan  (Rock.  Wilkw  and 
White-tailed): 
UnH  14(A)— 10  per  day.  20 

in  possession. 
Unit  14(0—10  per  day,  20 
in  pcssession 


No  Open  SeasoTL 
Sept  1  to  Apr.  30. 
Nov.  10  to  Mar.  31 
Nov.  10  to  Feb.  26. 


Nov.  1  to  Feb.  15. 
Nov.  10  to  Feb.  28. 

Nov.  10  to  Feb.  28. 


July  1  to  June  30. 

Oey  after  Labor  Day 
toApr.  sa 

Dec  15  to  Jan.  15. 
Dec  15to  Jan.  15. 

Nov.  10  to  Jan.  31. 

Nov.  lOtoJwLSI. 

Nov.  10  to  May  15. 

Nov.  10  to  Mar.  31. 

Nov.  10  to  Feb  28. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  to  Apr.  30. 

Nov.  10  to  Mar.  31. 
Aug.  10  to  Apr.  30. 

Nov.  10  to  Feb.  28. 

Sept  1  toMw.  31. 
t4ov.  10  to  Feb.  28. 


Aug.  10  to  Mar.  31. 

Day  after  Labor  Day 
to  Mar.  31. 


Aug.  10  to  Mar.  31 

Day  after  Labor  Day 
to  Mar.  31. 


(15)  GMU  15.  (i)  Game  Management 
Unit  15  consists  of  that  portion  of  the 
Kenai  Peninsula  and  adjacent  islands 
draining  into  the  Gulf  of  Alaska,  Cook 
Inlet  and  Tumagain  Arm  from  Gore 
Point  to  the  point  where  longitude  line 
150°  00'  W.  crosses  the  coast  line  of 
Chickaloon  Bay  in  Tumagain  Arm, 
including  that  area  lying  west  of 
longitude  line  150°  00'  W.  to  the  mouth 


of  the  Russian  River,  then  southerly 
along  the  Chugach  National  Forest 
boundary  to  the  upper  end  of  Upper 
Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary; 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Uke; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River.  Tustumena  Lake,  Glacier  Credc, 
and  Tustumena  Glacier 

(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15; 

(ii)  Public  lands  within  the  follonving 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  The  Kenai  Controlled  Use  Area, 
consisting  of  that  portion  of  Unit  15(A) 
north  of  the  Sterling  Highway,  is  closed 
during  moose-hunting  season  to  the  use 
of  aircraft  for  hunting  moose,  including 
transportation  of  a  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  after  12:01  a.m..  September  11,  and 
does  not  apply  to  transportation  of  a 
moose  himter  or  moose  part  by  aircraft 
between  publicly  ovsrned  airports  in  the 
Controlled  Use  Area  or  from  a  publicly 
owned  airport  within  the  area  to  points 
outside  of  the  area; 

(B)  The  Lower  Kenai  Controlled  Use 
Area,  consisting  of  Unit  15(C].  is  closed 
to  the  use  of  any  motorized  vehicle 
except  an  aircraft  or  boat  for  hunting 
moose  from  September  11  through 
September  20,  including  transportation 
of  a  moose  hunter  or  moose  part; 
however,  this  does  not  apply  to  a 
motorized  vehicle  on  a  State-  or 
Borough-maintained  highway; 

(C)  The  Skilak  Loop  Management 
Area;  consisting  of  that  portion  of  Unit 
15(A]  bounded  by  a  line  beginning  at  the 
eastenunost  junction  of  the  Sterling 
Highway  and  the  Skilak  Loop  (milepost 
76.3),  then  due  south  to  the  south  bank 
of  the  Kenai  River,  then  southerly  along 
the  south  bank  of  the  Kenai  River  to  its 
confluence  with  Skilak  Lake,  then 
westerly  along  the  north  shore  of  Skilak 
Lake  to  Lower  Skilak  Lake  Campground, 
then  northerly  along  the  Lower  Skilak 
Lake  Campground  Road  and  the  Skilak 
Loop  Road  to  its  westernmost  junction 
with  the  Sterling  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  point 
of  beginning;  is  closed  to  hunting  and 
trapping  except  that  small  game  may  be 
taken  only  from  October  1  through 
March  1  by  bow  and  arrow  only,  and 
antlerless  moose  may  be  taken  by 
pennit  only. 


(iii)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated: 

(A)  Within  the  city  limits  of  Homer 
(Unit  15)  as  those  limits  existed  in 
November  1987; 

(B)  The  Skilak  Loop  Wildlife 
Management  Area; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River  Skilak  Lake,  Skilak 
River,  and  Skiiak  Glacier  is  closed  to  the 
trapping  of  marten; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 

(iv)  Eligibihty  Determination. 


BagimKs 

Opanaeaaon 

Black  Bear 

Umt  15—3  bean 

Jutyl  toJuneaa 

Bat  shrew,  rat  mouse  and 

porcupine: 

No  Imit 

July  1  to  June  30. 

Beaver 

Trapping— 20    Beaver   per 

Feb.1  toM«.31. 

season. 

Coyote: 

Hurfting — No  Nmlt 

Sapt  1  to  Aor.  30. 

Tnwmg-No  limil.._„    _ 

Nov.  10  to  Fab  28. 

Fox.    Red    (inckjding   Cross, 

Black  and  Stiver  Phase): 

Trapping— 1  Fox — 

Nov.  10  to  Feb.  26. 

Hvee       (Snoivshoe       and 

Arctic): 

Hunting— No  limit 

July  1  to  June  30. 

Marten 

Irvftnt-OrH  15(B)— that 

portkxi  east  of  tne  Kenai 

River.  Skilak  Uke.  SUHk 

River  and  Skiiak  Glacier. 

Unit     15— Remainder— No 

Nov.  10  to  Jan.  31. 

•mit 

Mink  arxl  Weasel: 

Trapping — No  limit 

Nov.  10  to  Jan.  31. 

Muskrat 

Trapping— No  limit 

Nov.  10  to  May  IS. 

oner  (land  only): 

Trappmg-Umt  15(A).  (B)— 

Nov.  10  to  Jan.  31. 

Noiimt 

Trapping— Unit    15(C)— No 

Nov.  10  to  Feb  28. 

hnrt. 

Squirrel    (Red,    Ground   and 
Flying): 
Hunting— No  limil _ 

July  1  to  June  30. 

Trapping— No  limit — 

Juy  1  to  June  30. 

Wolf: 

Hunting-1  Wolf 

Aug.  10  to  Apr.  30. 

Traoomo No  fMt  

Nov.  10  to  Feb.  28. 

Wolvenne: 

Hunling-Unll    15-1    Wol- 

Sept 1  to  Mar.  31. 

venne. 

Tr^iping-Unit  15(A) 

Noopenseeson 

Trapping-Unit  15(B).  (O- 

Nov.  10  to  Feo.  28 

Nokmrt. 

Cro«r 

40  oer  dav      ~     

Sept.  1  to  Nov.  17 

wxl  Mar.  1  to  Apr 

IS. 
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BagNmila 

Open  season 

Grouse  (Spruce.  Blue.  Ruffed 

wndStw^Mad) 

15  per  ciay.  30  m  posses- 

AU0. 10  to  Mar.  31. 

tmo. 

Ptarmigan  (Rock.  WiHow  arxl 

White-tailed): 

Unit    15(A),    (B)-20    per 

Aug.  10 10  Mar  31. 

day  40  m  pomwcMiorv 

Unit  15(0—20  per  day.  40 

Aug.  10  ID  Dec.  31. 

in  possession. 

5  per  day.  10  In  posses- 

Jw.  110  Mar.  31. 

aioru 

BaglmMs 


(16)  GMU 16.  (i)  Game  Management 
Unit  16  consists  of  the  drainages  into 
Cook  Inlet  between  Redoubt  Creek  and 
the  Susitna  River,  including  Redoubt 
Creek  drainage.  Kalgin  Island,  and  the 
drainages  on  the  west  side  of  the 
Susitna  River  (including  the  Susitna 
River)  upstream  to  its  junction  with  the 
Chulitna  River,  the  drainages  into  the 
west  side  of  the  Chulitna  River 
(including  the  Chulitna  River)  upstream 
to  the  Tokositna  River,  and  drainages 
into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the 
Tokositna  Glacier,  including  the 
drainage  of  the  Kanitula  Glacier; 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream  to 
the  Kahiltna  River,  east  of  the  east  bank 
of  the  Kahiltna  River,  and  east  of  the 
Kahiltna  Glacier 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16; 

(ii)  Public  Lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Denali  National  Preserve 
and  lands  added  to  Denali  National 
Park  on  December  2, 1980  are  open  to 
subsistence. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
—"No  open  season"  means  no  Federal 
subsistence  season. 

Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


Black  Bear 

Unn  16—3  tMart...... — 

Caribou: 

Unh  16—1  caribou- -. 

Mooee: 
Unit  i6(BV— Kalg«i  Island— 

No  Peoerai  poo*i  •aixl. 
Unit  16(B>— Reooobt  Bay 
Oranages  soutn  and 
«*esi  of.  and  mckjdmg 
the  KuXatan  River  dram- 
age-1  tMj« 
Unit  16(8>— Remainder— 1 
moose,  however  antler- 
less  moose  may  be 
taken  only  from  Sept  25 
to  Sept  30  and  from 
Dec.  1  to  Feb.  28  by 
Federal  registration 

permit  only. 
Bat.  Shrew.  Rat.  Mouse  and 
Porcupine: 

No  limit 

Beaver 
Trapping— 30   Beaver   per 
season. 
Coyote: 

Hunting— 2  Oiyotes ~.. 

Trapping— **o  I""* 

Fox.    Red   (iododrng   Cross, 
Black  and  Silver  Phases): 

Hurrtmg— 2  Foxee 

Trapping — No  limil 

Hves       (Snowshoe       and 
Arctic): 

Hortirig— No  limH 

Lynr 

Hunting— 2 - 

Trapping— No  liiwt — 

Marten: 

Trapping— No  fMH 

Mmk  and  Weasel: 

Trapping — No  limit 

Muskrat 

Trapping— No  limit. 

Otter  (land  only): 

Trapping— No  limit 

Squm^    (Red,    Ground 
Flying): 

Hunting— No  limit 

Trapping— No  limit 


Open  season 


and 


July  1  to  June  3a 
Aug.  10  to  Oct  31. 
No  open  season. 
Sept  1  to  Sept  15. 


Sept  1  to  Sept  30. 
Dec.  1  to  Feb.  28. 


Wol^ 

Hunting— 4  Wolves 

Trapping— No  limit 

Wolvenne: 

Hun(irv-1  Wolverine 

Trapping— No  limit 

Grouse  (Spnjce.  Bkie.  Ruffed 

and  Sharp- tailed): 

15  per  day.  30  m  possas- 
ston. 
Ptarmigan  (Rock.  Willow  and 

White4ailed): 

20  per  day.  40  in  posses- 
aioa 


July  1  to  June  30. 
Hot.  10  to  Apr.  30. 


Sept  1  to  Apr.  30. 
Nov.  10  to  Mar.  31. 


Nov.  1  to  Feb.  15. 
Nov.  10  to  Feb.  28. 


July  1  to  June  30. 

Dec.  IStoJait  15. 
Dec.  15  to  Jan  15. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  June  10. 

Nov.  10  to  Mar.  31. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  to  Apr.  30. 
Nov.  10  to  Mar.  31. 

Sept  1  to  Mar.  31. 
Nov.  10  to  Feb.  28. 


Aug.  10  to  Mar.  31. 


Aug.  10  to  Mar.  31. 


(17)  GMU  17.  (i)  Game  Management 
Unit  17  consists  of  drainages  into  Bristol 
Bay  and  the  Bering  Sea  between  Etolin 
Point  and  Cape  Newenham,  and  all 
islands  between  these  points,  including 
Hagemeister  Island  and  the  Walrus 
Islands; 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham 
and  Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream  from 


and  including  the  Mulchatna  River 
drainage,  and  the  Wood  River  drainage 
upstream  from  the  ouUet  of  Lake 
Beverley; 

(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17; 

(ii)  Public  lands  within  the  following 
areas  are  clos^-d  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified, 

(A)  All  islands  and  adjacent  waters 
within  one-half  mile  of  each  island  in 
the  Wabus  Islands  State  Game 
Sanctuary,  as  described  in  Alaska 
Statute  16.20.110,  except  for  those 
islands  known  as  the  Twins  and  their 
adjacent  waters  are  closed  to  hunting; 

(B)  The  Upper  Mulchatna  Controlled 
Use  Area  consisting  of  Unit  17  (B).  is 
closed  to  the  use  of  any  motorized 
vehicle,  except  aircraft  and  boats  and  in 
legally  permitted  himting  camps,  for 
hunting  big  game  from  August  1  to 
November  1.  including  transportation  of 
big  game  hunters  and  parts  of  big  game. 

(iii)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated:  all  islands 
within  the  Walrus  Islands  State  Game 
Sanctuary  as  described  in  Alaska 
Statute  16.20.110. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  Information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Black  Bear 

Unit  17—3  bears — 

Brown  Bear 
Unit    17(A),    (Q— 1    bear 
every     four     regulatory 
years. 
Unit   17(B)— 1   bear  every 
four  regulatory  years. 
Cait)oa 
Unit  17(A),  «xl  (C)— that 
portkxi    of     Unit     17(C) 
west  of  Nushagak  River 


Open  season 


July  1  to  June  30. 

Sept  10  to  Oct  10. 
April  10  to  May  25. 

Sept  20  to  Oct  10. 
May  10  to  May  25. 

No  open  seaaoa 
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m  season 

D  June  30. 
I  to  Oct  31. 
n  season, 
to  Sept  15. 


toSepldO. 
to  Feb.  28. 


10  June  30. 
)  to  Apr.  30. 


to  Apr.  30. 
3toMw.  31. 


to  Feb.  IS. 
3  to  Feb.  28. 


to  June  30. 

5  to  Jaa  15. 
5  to  Jan.  15. 

0  to  Jan.  31. 

Oto  Jan.  31. 

0  to  June  10. 

Oto  Mar.  31. 


to  Juf>e30. 
to  Juie30. 

0  to  Apr.  30. 
Oto  Mar.  31. 

1  to  Mar.  31. 
0  to  Feb.  28. 


OloMw.  31. 


Oto  Mar.  31. 


agement 
into  Bristol 
>en  Etolin 
ind«dl 
,  including 
Valrus 

he 

krenham 

lagemeister 

s; 

le 

itream  from 


and  including  the  Mulchatna  River 
drainage,  and  the  Wood  River  drainage 
upstream  from  the  outlet  of  Lake 
Beverley; 

(C)  Unit  17(C)  consistB  of  the 
remainder  of  Unit  17; 

(ii)  Public  lands  within  the  following 
areas  are  clost^d  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  All  islands  and  adjacent  waters 
within  one-half  mile  of  each  island  in 
the  Walrus  Islands  State  Game 
Sanctuary,  as  described  in  Alaska 
Statute  16.20.110.  except  for  those 
islands  known  as  the  Twins  and  their 
adjacent  waters  are  closed  to  hunting; 

(B)  The  Upper  Mulchatna  Controlled 
Use  Area  consisting  of  Unit  17  (B).  is 
closed  to  the  use  of  any  motorized 
vehicle,  except  aircraft  and  boats  and  in 
legally  permitted  hunting  camps,  for 
hunting  big  game  from  August  1  to 
November  1,  including  transportation  of 
big  game  hunters  and  parts  of  big  game. 

(iii)  The  following  areas  are  closed  to 
the  trapping  of  furbearers  for 
subsistence  as  indicated:  all  islands 
within  the  Walrus  Islands  State  Game 
Sanctuary  as  described  in  Alaska 
Statute  16.20.110. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibihty  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residenU  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


BagKmits 


Btacfc  Bear 

Unit  17—3  bears ~ — 

Brown  Bear 
Unrt    17(A).    (O— 1    bear 
every     tour     regulatory 
years. 
Unit   17(B)— 1   bear  every 
four  regulatory  years. 
Caribou: 
Unit  17(A),  and  (C>— that 
portion    o«     Unit     17(C) 
westol  rOushagak  River 


Open  season 


July  1  to  June  30. 

Sept  10  to  Oct  10. 
April  10  to  May  25. 

Sept  20  to  Oct  10. 
May  10  to  May  25. 

No  open  season. 
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Bsglmils 


Unit  17(B),  and  (C)    tHI 
portion  of  17(Q  eaai  Ol 
the   Nuehagak   River— 4 
caribou:     hoiwever,     no 
more  than  2  caribou  may 
be  taken  Aug.  10  to  Aus. 
31.  and  no  more  than  1 
caribou   may   be   taken 
Sept  1  to  t4ov.  30. 
Sheep: 
Unit   17—1   ram  wtth  Ml 
curt  hofh  Of  larger. 
Moose: 

Unit  17(A) 

Unii  17(B)— StM  portion 
that  inckides  aM  the  Mul- 
chatrw  River  dramage 
upetream  from  and  in- 
cludir>g  the  Ch/tcmm 
River  drainage— 1  buH. 
Unit   17(B)— Remainder— 1 

bul. 
Unit    17(C)— th«    portion 
that  includes  the  loiNlhta 
dratnage    and    Surwhvie 
Valley  and  all  lands  west 
ol\Mood  RnMr  and  south 
o«    Aleknagik     Lake— 1 
but. 
Unit   17(C)— Remainder— 1 
buM. 
Bat,  Shrew,  Rat  Mouse  and 
Porcupine: 

No  limit 

Beaver 
Trapping— Unit     17(A>— 20 

Beaver  per  season. 
Trapping— Unit  17(B),  (C)— 
20  Beaver  per  seasoa 
Coyote: 

Hunting— 2  Coyotes. 

Trapping— No  limil 

Fox,  Arctic  (Blue  and  WtiMa 
Phase): 

Hunting— No  limit 

Trapping— No  limit 

Fox.    Red   (including   Croas, 
Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trappirig— No  limit 

Harea       (Snowshoe 
Arctic): 

Hunting— No  limit 
Lyroc 

Hunting— 2  Lynx „. 

Trapping— No  limit 

Marten: 

Trapping— No  Brnlt 

Mink  «td  Weasel: 

Trapping    No  ltfiiil.»« 
Muskrat 

Trapp«v-^  Unit 

Otter  (land  only): 

Trapping-No  limit 

Squirrel   (Red,   Ground 
Flying): 

Hunting— No  limit 

Trapping — No  »mil 

Wolf: 
Huntmg-IO  Wotvaa... 

Trapping— No  NmH 

woiV6nn6. 
Hunting-I  Wo»vwfrw.. 

Tr^>pin0--No  ln« 

Cormortnt 
No  NnM  ...«■ ».........^. 


wid 


Open  season 


and 


AuQ.  to  to  Mar.  31. 


Aug.  10  to  SepL  20. 


No  open  seasoa 
Sept  1  to  Sept  20. 


Aua  20  to  Sept  20. 
Dec  1  to  Dae.  31 
Aua  20  to  Sapt  15. 


Qrouee  (Spruce,  Bkia,  RuNad 
and  Sharp-tailed): 
16  per  day:  30  m 
siort 


Aug.  20  to  Sept  15. 
Oac  1  to  Dae  31. 


Julyl  toJune3a 
Jan.  1  to  Jan.  31. 
Jan.  1  to  Fab.  26. 


Sapl  1  to  Apr.  30. 
Nov.  10  to  Mar.  31. 


Dec.  1  to  Mar.  15. 
Nov  10  to  Feb.  28. 


Nov.  1  to  Feb.  15. 
Nov.  10  to  Fab.  28. 


July  1  to  June  30. 

Nov.  10  to  Feb  26 
Nov.  10  to  Feb.  28. 

Nov.  10  to  Feb.  26. 

Nov.  10  to  Feb.  28. 

Nov.  10  to  June  10. 

Nov.  10  to  Mar.  31. 


July  1  to  June  30. 
Julyl  toJunaSa 


Aug.  10  to  Apr.  30. 
Nov.  10  to  Mar.  31. 

Sapt  1  to  Mar.  31. 
Nov.  10  to  Feb.  28. 


JulyltoJuna3a 


Baglmils 

Opanaaaaon 

20  per  day,  40  in  poeaea- 

aioa 
Snowy  Owt: 
No  HfFitt ......»- — »..»»»_ 

Aug.  10  to  Apr.  30. 
JitfyltoJunaSa 

(18)  GMU 18.  (i)  Game  Management 
Unit  16  consists  of  that  area  draining 
into  the  Yukon  and  Kuskokwim  Rivers 
downstream  from  a  straight  line  draHU 
between  Lower  Kalskag  and  Paimiut 
and  the  drainages  flowing  into  the 
Bering  Sea  from  Cape  Newenham  on  the 
south  to  and  including  the  Pastolik  River 
drainage  on  the  north;  Nunivak,  St. 
Matthews,  and  adjacent  islands 
between  Cape  Newenham  and  the 
Pastolik  River, 

(ii)  Public  lands  within  the  following 
area  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified.  The  Kalskag  Controlled  Use 
Area  consisting  of  that  portion  of  Unit 
16  bounded  by  a  line  from  Lower 
Kalskag  on  the  Kuskokwim  River, 
northwesterly  to  Russian  Mission  on  the 
Yukon  River,  then  east  along  the  north 
bank  of  the  Yukon  River  to  the  old  site 
of  Paimiut,  then  back  to  Lower  Kalskag 
is  closed  to  the  use  of  aircraft  for 
hunting  big  game,  including 
transportation  of  any  big  game  hunter 
and  big  game  part;  however,  this  does 
not  apply  to  transportation  of  a  big  game 
hunter  or  big  game  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  us  '  ^rea  or  from  a  publicly 
owned  airpoi  <  within  the  area  to  points 
outside  the  area; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  unita.  These 
regulations  apply  only  to  Federal  pubtic  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
—Those  residents  listed  under  eUgibiUty  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  determination"  indicates  open  to 

Alaska  rural  residents. 


Baghnits 


Black  Bear 

umt  18—3  bear* 

Brown  Bear 

Unit   18— Raaidenis 


Open 


Aug.  to  to  Apr  30. 


ciled 


July  1  to  June  30. 

dorm-    Sept  10  to  Oct  10. 
Kwathkik— 1    Apm  10  to  May  25. 


Afl   others— 1    bear 
four  regulatory  years. 
Caribou: 

umt     18-north    of    tnt 
Yukon  River— 1  caribou. 

Unit  18 — Remainder _. 


Bag  Imiis 


Unit  IS— that  por«on  north 
and  W«st  of  a  kne  trom 
Cape  Romanzoi  to  Kuzil- 
vak  Mountain,  and  then 
to  Moiintmn  Village,  and 
west  ol  (txjl  not  nckjA- 
mg)  the  Andraatsky  River 
dramaga:  and  those  por- 
liona  oontaviad  m  tha 
Kanaktok  and  Goodnews 


Open 


Unit  18— RamawJar— 1 
artiared  mooaa.  A  10 
day  hunt  lalkng  some 
time  between  C)ea  1  and 
Feb  26  shal  also  ba 
opened  by  announca- 
mem  ol  the  Federal  Sub- 
sisience  Board  Federal 
puOiK  lands  in  Unt  18 
are  doaeO  to  ttw  hunting 
ol  "rxxNe  except  t>y  rural 
Ataska  rmiOenit  ol  Unit 
18  and  Upper  Katskag. 
Bat  Shrew.  Rat,  Mouse,  and 

Porcupna: 

No  ima 

Beaver 

Trapping    No  twit, 

Coyoto: 

Hunbng— 2  Coyolaa. 

Trapping — No  limit _. 

Fox.  Arctic  (Bkie  and  \WNls 


Noopani 
(ctosadtoal 
mooaa  hurling). 


Sept  1  to  Sept  30: 
WiMar  season  to 
be  announced. 


Huntng— 2  Foma 

Tr^)p«g— No  limit 

Fox,    Red   (InckKlng  Opaa, 
Black  and  Silver  Ptiassa): 

Hunting— 2  Foxes 

Trapping— No  bmit 

Haraa       (Snowshoe       and 
Arctic): 
No  limit 

Lynx: 
Hunting    2  Lynx — .............. 

Trapptfig   No  wTHt .............. 


Fab.  1  to 
No  open 


r.31 


I faPPV«V-~TVO  ■m. 
MinK  onO  VfMMC 

TrsppwiQ— No  Ivnt. 
Muskrat 

Trapping— No  limit 

Otter  (land  only): 

Trappmg — No  Smil 

Squirrel   (Red.   Groiaid  and 

Rymg): 

Hunang— No  knit 

Trapptfig— No  linlt.~_— — .. 
Wolf: 

HunbnQ— 4  Wo^vM ..»».».... 

TrappMV— ^  fcr«l ~ 

woivonns. 

Hunting    1  Wo>v<rin>...— — .. 

Trappmg-No  Kmll 

Cormorant 

No  In* 

Grouae  (Spruoa,  Blue,  RuOad 

and  Sharp-ta«ed) 

15  per  day,  30  m  poesas- 
skjrv 
Ptarmigan  (Rock.  Willow  and 

Whue-taiiad): 

20  per  day,  40  m  possea- 
snn. 
SrtowyOtii: 

No  limit 


July  1  to  June  30. 

Nov.  1  to  Jim  to. 

Sapt  1  to  Apr.  30. 
Nov.  10  to  Mar.  31. 


Sapl  1  to  Apr.  30. 
Nov.  to  to  Mar.  31. 


Nov.  t  to  Feb.  t& 
Nov.  10  to  Mar.  31. 


Julyl  toJuna3a 


Nov.  10  to  Mw.  31. 
Nov.  10  to  Mar.  3t. 

Nov.  10  to  Mar.  3t. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  June  10 

Nov.  to  to  Mar.  31. 


Ji^  1  to  June  30. 
July  1  to  June  30. 


Aug.  10  to  Apr  30. 
Nov.  10  to  Mar.  31. 

Sapt  1  to  Mar.  31. 
Nov.  10  to  Mar.  31. 

July  1  to  June  30. 


Aug.  to  to  ^.  3a 

Aug.  10  to  Apr.  3a 
July  1  toJune3a 
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(19)  GMU 19.  (i)  Game  Management 
Unit  19  consists  of  the  Kuskokwim  River 
drainage  upstream  from  Lower  Kalskag; 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B): 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage,  the 
Holitna  River  drainage  upstream  from 
and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#1.28  (approximately  1.26 
miles  south  of  the  nor^west  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 

(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19; 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Denali  National  Preserve 
and  lands  added  to  Denali  National 
Park  on  December  2, 1980  are  open  to 
subsistence. 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area  consisting  of  that  portion  of 
Unit  19(D)  upstream  from  the  mouth  of 
Big  River  including  the  drainages  of  the 
Big  River.  Middle  Fork,  South  Fork,  East 
Fork,  and  Tonzona  River,  and  bounded 
by  a  line  following  the  west  bank  of  the 
Swift  Fork  (McKinley  Fork)  of  the 
Kuskokwim  River  to  152°50'  W.  long., 
then  north  to  the  boundary  of  Denali 
National  Preserve,  then  following  the 
western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Telida  winter  trail,  then 
west  to  the  crest  of  Telida  Mountain. 
then  north  along  the  crest  of  Munsatli 
Ridge  to  elevation  1,610,  then  northwest 
to  Dyckman  Mountain  and  following  the 
crest  of  the  divide  between  the 
Kuskokwim  River  and  the  Nowitna 
drainage,  and  the  divide  between  the 
Kuskokwim  River  and  the  Nixon  Fork 
River  to  Loaf  ber.ch  mark  on  Halfway 


Mountain,  then  south  to  the  west  side  of 
Big  River  drainage,  the  point  of 
beginning,  is  closed  during  moose 
hunting  seasons  to  the  use  of  aircraft  for 
hunting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  Controlled  Use 
Area  or  from  a  publicly  owned  airport 
within  the  area  to  points  outside  the 
area; 

(C)  The  Lime  Village  Management 
Area  consists  of  that  portion  of  Unit 
19(A)  drained  by  the  Stony  River  from 
the  mouth  of  the  Stink  River,  including 
the  Stink  River  drainage,  upstream  to 
but  not  including  the  Can  Creek 
drainage. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


Baglmtts 


Bag  limits 

Open  season 

Black  Bear 

Unit  19 — 3  t>ears 

July  1  to  June  30. 

Brown  Bear 

Untt    19<A).    (D)— 1    boat 

Sept  1  to  May  31. 

evety     four     regulatory 

years. 

Unit   19(B)— 1    t)ear  every 

Sept  10  to  May  25. 

tour  regulatory  years. 

Unit  19(C) - 

No  open  seasoa 

Caribou: 

Umt  19(A)  nortt>  of  Kuskok- 

Aug. 10  to  Sept  30. 

wim  River— 1  carilxxj 

Nov.  1  to  Fob.  28. 

Unit    19(A)    south   of   tt>e 

Aug.  10  to  Mar.  31. 

KuakokvMm  River,  arxj 
Ural  19(B)  (excluding 
re«dents  of  Ume  Vil- 
lage)—4  caritxxi. 

Unit  19(C)— 1  canbou 

Unit  19(D)  south  and  east 
of  the  Kuskokwim  River 
and  North  Fork  of  the 
Kuskokwim  River— 1  car- 
iboa 

Unit  19(0)— Remainder— 1 
caribou. 


Aug.  10  to  Oct  10. 
Aug.  10  to  Sept  30. 
Nov.  1  to  Jan.  31. 


Aug.  10  to  Sept  30. 


Open  season 


Unit  19— Ume  VHIage  Man- 
agement Area— Resi- 
dents domiciled  m  bme 
VIKage  only;  no  irxjividuai 
bag  kmit  but  a  village 
harvest  quota  of  100 
caribou;  cows  and 
catves— may  not  be 
taken  from  Apr.  1  to 
Aug.  9. 
Sheep: 
Unit  19—1  ram  with  7/8 
curi. 
ktooee: 
Unit  19— Ume  ViHage  Man- 
agement Area— Resi- 
dents of  bme  ViHage 
only— No  Indnndual  bag 
limit  but  a  village  harvest 
quota  of  30  moose; 
eitrier  sex. 
Unit  19(A)— 1  moose;  how- 
ever, antlertess  moose 
may  be  taken  only  from 
Nov.  20  to  Nov  30  and 
Feb.  1  to  Feb  10. 

Unit  1 9(8)— 1  buM _... 

Unit  19(C)— 1  bull 

Unit  19(D)— that  portion  of 

tf>e    Upper    Kuskokwim 

Controlled     Use     Area 

within    the    North    Fork 

drainage  upstream  from 

tt>e    confluerKe    of    the 

South  Fork  to  the  mouth 

of  the  Swift  Fork— 1  buN. 

Unit    19(0)— reowmder    of 

the    Upper    Kuskokwim 

Controlled  Use  Area— 1 

bull. 

Ur*   19(D)— Remainder— 1 

bull. 

Bat  Shrew.  Rat  Mouse  and 

Porcupine: 

No  limrt 

Beaver 
Trapping— 50   Beaver   per 
season. 
Coyote: 

Hunting— 2  Coyotes 

Trapping — No  limit 

Fox.    Red   (inckjding   Cross. 
Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapptng — No  hmrt 

Hares  (Snowshoe  and  Arctic): 

No  fatirt 

Lyroc 

Hunting— 2  Lynx 

Trapping— No  limit ™ 

Marten: 

Trapping — No  limit — 

Mink  and  Weasel: 

Trapping — No  limit «. 

Muskrat 

Trapptng — No  limit 

Otter  (land  only): 

Trapping — No  limit 

Raccoon: 

1^  limit 

Squirrel   (Red,   Ground 
Flying): 

Hunting— No  limit „. 

Trapping — No  hmit ...... 

Wolt 
Hunting— 10  Wolves.. 

Trapping — No  limit 

Wolvenne: 
Hunting— 1  Wolverine 
Trapping— No  kmrt 


July  1  to  June  30. 


Aug.  10  to  Sept  20. 
July  1  to  June  30. 


Sept  1  to  Sept  20. 
Nov.  20  to  Nov.  30. 
Feb.  1  to  Feb.  10. 


Sept  1  to  Sept  30. 
Sept  1  to  Oct.  10. 
Sept  1  to  Sept  10. 


and 


Sept  1  to  Sept.  30, 
Dec.  1  to  Feb.  28. 


Sept  1  to  Sept  30. 
Dec.  1  to  Dec.  15. 


July  1  to  June  30. 
Nov.  1  to  Apr.  15. 


Sept  1  to  Apr  30. 
htov.  1  to  Mar.  31. 


Itov.  1  to  Feb.  15. 
Nov.  1  to  Mar.  31. 

July  1  to  June  30. 

Nw.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 

Nov.  1  to  Feb.  28. 

Nov.  1  to  Feb.  28. 

Nov.  1  to  June  10. 

Nov.  1  to  Apr.  15. 

July  1  toJuneSO 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  to  Apr,  30. 
Nov.  1  to  Mar.  31. 

Sept  1  to  Mar  31. 
I^ov.  1  to  Mar.  31. 
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side  of 

Bag  limits 

Open  season 

e 

(Jnit  1»— time  VHlage  Man- 

July 1  to  June  30. 

craft  for 

agement       Area— Resi- 

)rtation 

dents  donncited  in  time 

VIHage  only;  no  individual 

irt: 

tvag   limit  txit  a   village 
harvest    quota    o«    100 
caribou;       cows       and 

'  or 

caives— may      not     be 

publicly 

taken    from    Apr.    1    to 

Use 

Aug.  9. 

irport 
the 

Sheep: 
Unit  1»— 1   ram  with  7/8 
curt. 
Mooa« 

Aug.  10  to  Sept  20. 

nent 

Unit  19— time  ViKage  Man- 

July 1  to  June  30. 

LJnit 

agement        Area— Rest- 

dents    of    time    Village 

rfrom 

only— f4o  Individual   bag 

luding 

Kmn  but  a  viHage  harvest 

am  to 

quota     of     30     moose; 
eittier  sex. 

Unit  19<A>— 1  moose;  how- 

Sept 1  to  Sept  20. 

ever,    antleness    moose 

Nov.  20  to  Nov.  30. 

may  be  taken  only  from 

Feb.  1  to  Feb.  lO 

i%vithin 

Nov.  20  to  Nov  30  and 

se 

Feb.  1  to  Feb.  10. 

blic  lands 

Unit  19(81 1  bdl 

Sept  1  to  Sept  30. 

Unit  10(0—1  buM   

Sept  1  to  Oct.  10. 

rtobe 

Unit  19(D)— that  portion  of 

Sept  1  to  Sept  10. 

the    Upper    Kuskolowm 

Controlled      Use     Area 

ral 

within    the    North    Fork 
drainage  upstream  from 

lility  are 

the    confluence    of    ttie 

South  Fork  to  the  mouth 

4o 

of  the  Swift  Fork— 1  bun. 

Alaska 

Unit    19(0)— renwunder    of 

Sept  1  to  Sept  30. 

il  Parks, 

the    Upper    Kuskokwim 

Dec.  1  to  Feb  28. 

ten  only 

Controlled  Use  Area— 1 
bull. 

nee  users. 

Unit   19(D)— flemainder—1 

Sept  1  to  Sept  30. 

ural 

bull. 

Dec.  1  to  Dec.  15. 

e  areas. 

Bat  Shrew,  Rat  Mouse  and 

National 

Porcupine: 

A  »!**■%#••*■■ 

^4o  liimt      ... 

July  1  to  June  30. 

a 

Beaver 

Trapping— 50    Beaver   per 

Nov.  1  to  Apr.  15. 

season. 
Coyote: 
HuntHKi — 2  Covotes 

season 

Sept  1  to  Apr  30. 

■     tl#1   ■«««   VH                ^       ^^^^   J  •^••^  «*»•■•■•»----- 

Nov.  1  to  Mar.  31. 

Fox.    Red   (mckiding   Cross. 

June  30. 

BiacK  and  Sitver  Phases): 

HitfitHvi 2  Foxes          

Nov.  1  to  Feb.  15. 

0  May  31. 

Trannino No  kmrt      

Nov.  1  to  Mar.  31. 

Hares  (Snowshoe  and  Arctic): 

No  tonrt 

July  1  to  June  30. 

to  May  25. 

tynx: 

Hunting— 2  tynx — 

Nov.  1  to  Feb.  28 

seasoa 

Trannino No  kmil      

Nov.  1  to  Feb.  28. 

Marten: 

to  Sept  30. 

Trapping— No  limit.... — 

Nov.  1  to  Feb.  28. 

3  Feb.  28. 

Mmk  and  Weasel: 

to  Mar.  31. 

.  Nov.  1  to  Feb.  28. 

Muskrat 

Tranmrto — No  limit 

.  Nov.  1  to  June  10. 

(3tter  (land  only): 

TraoDina No  Hmit 

.  Nov.  1  to  Apr.  15. 

to  Oct  10. 
to  Sept  30. 

Raccoon: 
No  limit             

.  July  1  to  June  30 

oJaa31. 

,<ViiiirTel   (Red.   Ground   and 
Flymg): 

.  July  1  to  June  30. 

riuiiuiM      i^v  HI, wi  ................. 

TraDomo— No  limit   

.  July  1  to  June  30. 

to  Sept  30. 

Wolf: 

.  Aug.  10  to  Apr.  30. 

I  WV  1  wv  'jm           '  **     •  '  ^^1  »*#^p  ■•••••••••»• 

.  Nov.  1  to  Mar.  31. 

Wolverine: 

Hunting— 1  Wolverine 

„  Sept  1  to  Mar  31. 

Trapping— No  limit 

.  Nov.  1  to  Mar.  31. 

BagHmits 

Open  season 

Grouse  (Spruce.  Blue,  Ruffed 

and  Sharp-tailed): 

15  per  day.  30  In  posses- 

Aug. 10  to  Apr.  30. 

sion. 

Ptarmigan  (Rock,  Willow  and 

White- tailed): 

20  per  day,  40  In  posses- 

Aug.  10  to  Apr.  30. 

sioa 

(20)  GMU  20.  (i)  Unit  20  consists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
downstream  from  the  east  bank  of  the 
Robertson  Riven 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank  of 
the  Nenana  Riven 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage; 

(C)  Unit  20(C]  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  Riven 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
Riven  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding,  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20; 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Denali  National  Preserve 
and  lands  added  to  Denali  National 


Park  on  December  2, 1980  are  open  to 
subsistence. 

(B)  Delta  Controlled  Use  Area 
consisting  of  the  drainages  of  the 
Tanana  River  south  of  the  Alaska 
Highway,  from  the  west  bank  of  the 
Johnson  River  to  and  including 
drainages  of  the  Delta  River  north  of 
north  bank  of  Miller  Creek  and  Canwell 
Glacier  in  Units  13(B),  20(A).  and  20(D) 
is  closed  to  the  use  of  any  motorized 
vehicle  or  pack  animal  for  hunting,  from 
August  5  through  August  25;  however 
this  does  not  prohibit  motorized  access 
to  the  area  for  hunting,  or  transportation 
of  game  on  the  Richardson  Highway; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  consisting  of  those 
portions  of  Units  20,  24,  25,  and  26 
extending  five  miles  from  each  side  of 
the  Dalton  Highway  from  the  Yukon 
River  to  the  Prudhoe  Bay  Closed  Area,  is 
closed  to  hunting;  howeven  big  game 
and  small  game  may  be  taken  in  the 
area  by  bow  and  arrow  only;  no 
motorized  vehicle,  except  aircraft,  boats, 
and  licensed  highway  vehicles,  may  be 
used  to  transport  game  or  hunters  within 
the  Dalton  Highway  Corridor 
Management  Area; 

(D)  Birch  Lake  and  the  area  within 
one-half  mile  of  Birch  Lake  (Mile  56 
Richardson  Highway)  is  closed  to  the 
taking  of  big  game; 

(E)  Harding  Lake  and  the  area  within 
one-half  mile  of  Harding  Lake  (Mile  44 
Richardson  Highway)  is  closed  to  the 
taking  of  big  game; 

(F)  Lost  Lake  and  the  area  within  one- 
half  mile  of  Lost  Lake  (Mile  56 
Richardson  Highway)  is  closed  to  the 
taking  of  big  game  with  firearms  and 
crossbows; 

(G)  The  Delta  Junction  Closed  Area 
(Unit  20(D)  near  Delta  Junction),  which 
consists  of  that  portion  of  Unit  20(D) 
bounded  by  a  line  beginning  at  the 
confluence  of  Dormelly  Creek  and  the 
Delta  Riven  then  up  Donnelly  Creek  to 
the  Richardson  Highway  (Mile  238),  then 
north  along  the  east  side  of  the  highway 
to  the  "12  mile  crossing  trail"  (Mile 
252.4),  then  east  along  the  south  side  of 
the  "12  mile  crossing  trail"  and  across 
Jarvis  Creek  to  the  33-Mile  Loop  Road 
then  northeast  along  the  33-Mile  Loop 
Road  to  the  intersection  with  the  Alaska 
Highway  (Mile  1414),  then  southeast 
along  the  north  side  of  the  Alaska 
Highway  to  the  bridge  at  Sawmill  Creek 
(Mile  1403.9).  then  down  the  west  bank 
of  Sawmill  Creek  to  its  confluence  with 
Clearwater  Creek  and  down  the  south 
bank  of  Clearwater  Creek  to  its 
confluence  with  the  Tanana  Riven  then 
down  the  Tanana  River  to  its  confluence 
with  the  Delta  Riven  and  upstream 
along  the  east  bank  of  the  Delta  River  to 


the  point  of  beginning  at  Donnelly 
Creek,  is  closed  to  the  taking  of  moose; 

(H)  The  Glacier  Mountain  Controlled 
Use  Area  consisting  of  that  portion  of 
Unit  20(E)  bounded  by  a  line  beginning 
at  Mile  140  of  the  Taylor  Highway,  then 
north  along  the  highway  to  Eagle,  then 
west  along  the  cat  trail  from  Eagle  to 
Crooked  Creek,  then  from  Crooked 
Creek  southwest  along  the  west  bank  of 
Mogul  Creek  to  its  headwaters  on  North 
Peak,  then  west  across  North  Peak  to 
the  headwaters  of  Independence  Creek, 
then  "outhwest  along  the  west  bank  of 
Independence  Creek  to  its  confluence 
with  the  North  Fork  of  the  Fortymile 
River,  then  easterly  along  the  south 
bank  of  the  North  Fork  of  the  Fortymile 
River  to  its  confluence  with  Champion 
Creek,  then  across  the  North  Fork  of  the 
Fortymile  River  to  the  south  bank  of 
Champion  Creek  and  easterly  along  the 
south  bank  of  Champion  Creek  to  its 
confluence  with  Little  Champion  Creek, 
then  northeast  along  the  east  bank  of 
Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting,  from 
August  5  to  September  20;  howeven  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  game  on,  the  Taylor 
Highway  or  any  airport; 

(I)  The  Wood  River  Controlled  Use 
Area  consisting  of  that  portion  of  Unit 
20(A)  bounded  on  the  north  by  the  south 
side  of  the  Rex  Trail  beginning  at  its 
intersection  with  the  Totatlanika  River 
then  easterly  along  the  Rex  trail  to  Gold 
King  airstrip,  then  from  Gold  King 
airstrip  along  the  trail's  extension  along 
the  north  side  of  Japan  Hills  to  the 
Wood  Riven  on  the  east  by  the  Wood 
Riven  including  the  Wood  River 
drainage  upstream  from  and  including 
the  Snow  Mountain  Gulch  Creek 
drainage;  on  the  south  by  the  divide 
separating  the  Yanert  River  drainage 
from  the  ^ainages  of  Healy  Creek, 
Moody  Creek,  Montana  Creek  and  the 
Wood  Riven  and  on  the  west  by  the  east 
bank  of  the  Nenana  River  from  the 
divide  separating  the  drainage  of  the 
Yanert  River  and  Montana  Creek  north 
to  Healy  Creek,  then  easteriy  along  the 
south  bank  of  Healy  Creek  to  the  north 
fork  of  Healy  Creek,  then  along  the 
north  fork  of  Healy  Creek  to  its 
headwaters,  then  along  a  straight  line  to 
the  headwaters  of  Dexter  Creek,  then 
along  Dexter  Creek  to  the  Totatlanika 
Riven  and  then  down  the  east  bank  of 
the  Totatlanika  River  to  the  Rex  Trail  is 
closed  to  the  use  of  any  motorized 
vehicle  except  aircraft  for  big  game 
hunting  and  transportation  of  any  big 
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game  part,  from  August  1  through 
September  30; 

(I)  The  Macomb  Plateau  Controlled 
Use  Area,  consisting  of  that  portion  of 
Unit  20(D)  south  of  the  Alaska  Highway, 
draining  into  the  south  side  of  the 
Tanana  River  between  the  east  bank  of 
the  lohnson  River  upstream  to  Prospect 
Creek,  and  the  east  bank  of  Bear  Creek 
{Mile  1357.3).  is  closed  to  the  use  of  any 
motorized  vehicle,  except  a  floatplane 
on  Fish  Lake,  for  hunting  or 
transportation  of  any  game  part  from 
August  10  through  September  30; 

(K)  The  Yanert  Controlled  Use  Area, 
consisting  of  that  portion  of  Unit  20(A) 
drained  by  the  Nenana  River  upstream 
from  and  including  the  Yanert  Fork 
drainage,  is  closed  to  the  use  of  any 
motorized  vehicle,  except  aircraft  for 
big  game  hunting  and  transportation  of 
any  big  game  part;  however,  this  does 
not  prohibit  motorized  access  via,  and 
transportation  of  game  on,  the  Parks 
Highway: 

(L)  The  Minto  Flats  management  Area 
consisting  of  that  portion  of  Unit  20 
bounded  by  the  Elliot  Highway 
beginning  at  Mile  118.  then  northeasterly 
to  Mile  96,  then  east  to  the  Tolovana 
Hotspnngs  Domes,  then  east  to  the 
Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough],  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
permit  only; 

(M)  The  Fairbanks  Management  Area 
consists  of  the  Coldstream  subdivision 
(SEy4  SEV4  section  28  and  section  33, 
Township  2  North,  Range  1  West,  and 
Fairbanks  Meridian)  and  that  portion  of 
Unit  20(B)  bounded  by  a  line  &om  the 
confluence  of  Rosie  Creek  and  the 
Tanana  River,  northerly  along  Rosie 
Creek  to  the  divide  between  Rosie 
Creek  and  Cripple  Creek,  then  down 
Cripple  Creek  to  its  confluence  with 
Ester  Creek,  then  up  Ester  Creek  to  its 
confluence  with  Ready  Bullion  Creek, 
then  up  Ready  Bullion  Creek  to  the 
summit  of  Ester  Dome,  then  down  Sheep 
Creek  to  its  confluence  with  Coldstream 
Creek,  then  easterly  along  Goldstreeim 
Creek  to  its  confluence  with  First 
Chance  Creek,  then  up  First  Chance 
Creek  to  Tungsten  Hill,  then  southerly 
along  Steele  Creek  to  its  intersection 
with  the  Trans-Alaska  Pipeline,  then 
southerly  along  the  pipeline  right-of-way 
to  the  Chena  River,  then  along  the  north 
bank  of  the  Chena  River  to  the  Moose 
Creek  dike,  then  southerly  along  Moose 


Creek  dike  to  its  intersection  with  the 
Tanana  River,  and  then  westerly  along 
the  north  bank  of  the  Tanana  River  to 
the  point  of  beginning  is  open  to  moose 
hunting  by  bow  and  arrow  only; 

(N)  The  Ferry  Trail  Management  Area 
consisting  of  that  portion  of  Unit  20(A) 
bounded  on  the  north  by  the  Rex  Trail 
on  the  west  by  the  east  bank  of  the 
Nenana  River  from  its  intersection  with 
the  Rex  Trail  south  to  the  divide  forming 
the  north  boundary  of  the  Lignite  Creek 
drainage:  on  the  south  by  that  divide 
easterly  and  southerly  to  the 
headwaters  of  Sanderson  Creek  at 
UsibeUi  Peak,  then  along  a 
southwesterly  line  to  the  confluence  of 
Healy  Creek  and  Coal  Creek,  then 
upstream  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  of 
Healy  Creek,  then  along  the  north  fork 
of  Healy  Creek  to  its  headwaters;  on  the 
east  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
headwaters  of  Dexter  Creek,  then  along 
Dexter  Creek  to  the  Totatlanika  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Rex  Trail  is 
open  to  caribou  hunting  by  permit  only; 

(O)  The  Healy-Lignite  Management 
Area  consisting  of  that  portion  of  Unit 
20(A)  that  includes  the  entire  Lignite 
Creek  drainage,  and  that  portion  of  the 
Nenana  River  drainage  south  of  the 
Lignite  Creek  drainage  and  north  of  a 
boundary  beginning  at  the  confluence  of 
the  Nenana  River  and  Healy  Creek,  then 
easterly  along  the  south  bank  of  Healy 
Creek  to  its  confluence  with  Coal  Creek, 
then  northeasterly  to  the  headwaters  of 
Sanderson  Creek  at  Usibelli  Peak  is 
open  to  hunting  by  bow  and  arrow  only. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


BagRmiis 


BaoHmita 

Open  season 

Black  Bear 

Unit  20-3  bews-   .._ 

July  1  to  June  30. 

BnwnBear 

Unit       20— Mccapt       Unit 

S«pt1toMiy31. 

20(E>— 1  boar  mmy  tour 

regulatory  years. 

Open  season 


Unit  20(E) - 

Caribou: 

Units  20  (A).  (B).  (C)  and 
(D). 

Unit  20(E)— that  portion 
draned  by  the  Yukon 
River  downstream  from 
and  including  the  Seven- 
ty-mHe  and  Oiariey 
Rivers,  the  North  Fork 
Fortymile  River  upstream 
from  and  indudwig  Inde- 
pendence Creek,  the 
Mkldle  Fork  Fortymie 
River  upstream  from  Fish 
Creel(.  arv)  the  Mosquito 
Fork  Fortymile  River  up- 
stream from  and  wickid- 
ing  Ketct«jmstuck 

Creek— 1  caribou. 

Unit  20(E)— Remainder  of 
Unit  20(E)  accessible  by 
tt>e  Taylor  Highway  and 
associated  trails,  as  de- 
scribad  in  the  permit— 1 
caribou  by  State  registra- 
tion permit  only;  h«»ev- 
er.  only  buHs  may  be 
taken  prior  to  Dec.  1. 
Unit  20(F)— South  o(  the 
Yukon  River  and  west  (A 
the  Datton  Higfiway — 1 
buR. 
Uril  20(F>— Tozitna  Rivar 
dr«nag»— 1  cartXM; 
however,  only  buH  cari- 
bou may  be  taken  Aug. 
10  to  Sept  30 
Unit  20(F)— flemamder—1 
buH. 

Unit  20(A)— the  Ferry  Trail 
Management  Area  and 
(he  Yanert  Controlled 
Use  Area— 1  biM  with  a 
spike-lork  or  SOnnch  ant- 
lers. 

Unit  20(A)— Remainder  1 
buH. 

Unit  20(B)— that  portion 
within  tw  Minto  Flats 
Marwgement  Area— 1 
buH  by  Federal  registra- 
tion permit  only  (Source 
of  permits— Yukon  Flats 
National  WHdIife  Refuge, 
Fairbanks  AK). 

Unit  20(B)— the  drainage  of 
the  Middle  Fork  of  the 
Chena  River  and  that 
portwn  of  the  Salcha 
River  Drainage  upstream 
from  and  inckxling 
Goose  Creek— 1  bull. 

Unit  20(B)— Rema»>def— 
(except  the  Fairbanks 
Management  Area;  No 
subsistence)— 1  buU. 

Umt  20(C)— 1  buH;  howev- 
er, white-phased  or  par- 
tiai  albino  (more  ttwn  50 
percent  white)  mooae 
may  not  be  taken. 
Unit  20(E)— that  portion 
drained  by  the  Ladue, 
Sixty-mile,  and  Forty-mile 
Rivers  (a«  iorks)  from 
MUe  gi^  to  Mile  145 
Taylor  Highway,  indudwtg 
the  Boundary  Cutoff 
Road— 1  but. 


No  open  seaaoa 

No  open  seaaoa 

Aug.  10  to  Sept  30. 
Dec  1  to  Feb.  28. 


Aug.  10toSepl30. 
Dec  1  to  Feb.  28. 


Aug.  10  to  Sept  20. 


Aug.  10  to  Sept  30. 
Nov.  26  to  Dec  10. 
Mw.  1  to  Mar.  15. 


Aug.  10  to  Sept.  30. 


Sept  1  to  Sept  20. 


Sept  1  to  Sept  20. 

Sept  1  to  Sept  20. 
Jk\.  10  to  Feb.  2& 


Sept  1  to  Sept  20. 


Sept  1  to  Sept  20. 
Sept  1  to  Sept  20. 

Sept  1  to  Sept  15. 
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Baglmiis 


OpenMMon 


Un«  20(E) 

CvtXML 

Units  20  (A).  (B).  (O  and 

(D). 
Unit  20(E)— that  portion 
drained  t>y  ttw  Yukon 
River  downstream  from 
and  including  0\e  Severv 
ty-mile  and  Charley 
RMers,  the  North  For* 
Fonymite  River  upstream 
from  and  indudino  Inde- 
pendence Creek,  the 
Middle  Fortt  Fortymie 
River  upstream  from  Fish 
Creek,  arxi  the  Mosquito 
Fork  Fortymite  River  up- 
stream from  and  irKAid- 
ing  Katchumstuck 

Creek— 1  cahbou. 
Unit  20(E>— Remainder  o< 
Ufvt  20(E)  accessible  by 
the  Taytor  Highiway  and 
associated  trails,  as  de- 
scribed m  ttie  permil— 1 
caribou  by  State  registra- 
tion permit  only;  hcwwv- 
er.    only   buUs   may   be 
taken  prior  to  Dec.  1. 
Unit  20(F)— South  of  the 
Yukon  River  and  west  of 
the    Dalton    Higtiway— 1 
buR. 
Unit   20(F>— Tozitna   River 
drainage— 1         caribou; 
however,  only  bun  carv 
txM  may  be  taken  Aug. 
10  to  Sept  30. 
Unit   20(F)— Remainder— 1 
buH. 
Moose: 
Unit  20(A)— the  Feny  Trail 
Management   Area   and 
the     Yanert     Controlled 
Use  Area— 1  bufl  with  a 
sp*e-«ori(  or  SOnnch  ant- 
lers. 
Unit   20(A)— Remainder    1 

bun. 
Unit  20(B)— that  portkxi 
wXtm  the  Minto  Flats 
Management  Area— 1 
buH  by  Federal  registra- 
tion permit  only  (Source 
of  permrts— Yukon  Flats 
National  Wikftfe  Refuge. 
Fairbanks  AK). 
Unit  20(B>— the  drainage  of 
the  Mkjdle  Fork  of  the 
Chena  River  and  that 
portion  of  the  Salcha 
River  Drainage  upstream 
from  and  including 
Goose  Creek— 1  bull. 
Unit  20(B)— Remainder— 
(except  the  FaiitMnks 
Management  Area,  No 
sut>sistence)— t  butt. 
Unit  20(C)— 1  bull;  howev- 
er, white-phased  or  par- 
tal  tfbmo  (more  ttwtfi  SO 
percerM  white)  moose 
may  not  be  takea 
Unit  20(E)— that  portion 
drained  by  the  Ladue, 
Snrty^TOle,  and  Forty-mile 
Rivers  (all  tofks)  from 
Mile  9H^  to  MOa  \*& 
Taylor  Highway,  indudmg 
the  Boundary  Cutoff 
Road— 1  bu*. 


Noopenseasoa 

No  open  seasoa 

Aug.  10  to  Sepl  30. 
Dec  1  to  Feb.  28. 


Aug.  10  to  Sept  30. 
Dec.  1  to  Feb.  28. 


Aug.  to  to  Sept  20. 


Aug.  10  to  Sept  30. 
Nov.  26  to  Dec.  10. 
Mw.  1  to  Mar.  15. 


Aug.  10  to  Sept  sa 


Sept  1  toSept2a 


Sept  1  to  Sept  20. 

Sept  1  to  Sept  20. 
Jwt.  10  to  Feb.  2a 


Sept  1  toSeptSa 


Sept  1  to  Sept  20. 
SepLI  toSept  2a 

Sept  1  to  Sept  15. 
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Open  season 


Unit  20(E)— Remainder- 
ttrat  portion  draining  into 
tt>e  Yukon  River  up- 
stream from  and  inckid- 
ing  the  Charley  River 
drainage  to  arxi  inckiding 
the  Boundary  Oeek 
drainages  and  the  Taylor 
Highway  from  mile  145 
to  Eagle— 1  bu*. 

Unit  20(F)— 1  buH 

Bat,  Shrew,  Rat.  Mouse  and 
Porcupine: 

No  limit 

Beaver 
Trapping— Unit     20(A)— 25 

Beaver  per  season. 
Trapplng-UfMt  20(B)— that 
porticn  of  the  Chena 
River  downstream  from 
its  confluence  with  the 
Little  Chena  River,  and 
Badger  (Pilednver) 

Slough  downstream  from 
Plack  Road. 
Trapping— Unit  20(B)— Re- 
mainder   of    Unit    20(B) 
and  Unit  20(C),  (E).  and 
that    portion    of    20(D) 
draining   into   the   north 
bank    of    the    Tanana 
River,   including  the   is- 
lands   in    the    Tanana 
River— 25     Beaver     per 
season. 
Trapping— Unit  20(D)— Re- 
mainder, 15  Beaver  per 
season. 
Trapping— Umt     20(F)— 50 
Beaver  per  season. 
Coyote: 
Hunting— Unit  20—2 

Coyotes. 
Trappir>g— Unit    20(E)— No 

limit 
Trapping— Unit       20 — Re- 
mainder (except  20(D))— 
NoUmit 

Unit  20(0) 

Fox.  Red,  (including  Cross, 
Black  and  Silver  Phases): 

Hunting — 2  Foxes 

Trapping— No  limit 

Hares       (Snowshoe       and 
Arctic): 

rk>  Hmrt 

Lynx: 
Hunting— Unit        20(E)— 2 

Lynx. 
Trapping— Unit    20(E)— No 

limit 
Hunting— Unit  20 — Remairv 
der  (except  (D))— 2  Lynx. 
Trapping — Unit  20— Re- 
mainder (except  (D))— 
No  limit 

Unit  20(D) 

Marten: 

Trapping — No  limit 

Mink  and  Weasel: 

Trapping— No  Hmrt 

Muskrat 
Trapping— Unit    20(E)— No 

limit 
Trapping— Unit       20— Re- 
mainder   (except   (D))— 
No  limit 

Unit  20(D) 

Otter  (land  only): 
Trapping — No  limtt 


Sept  5  to  Sept  25. 


Sept  1  to  Sept  25. 

July  1  to  June  30. 
Feb.  1  to  Apr.  15. 
No  open  season. 


Nov.  1  to  Apr.  15. 


Feb.  1  to  Apr.  15. 

Nov.  1  to  Apr.  15 

Sept  1  to  Apr.  30. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  Mar.  31. 

No  Open  season. 


Nov.  1  to  Feb.  15. 
Nov.  1  to  Feb.  28. 


July  1  to  June  30. 
Nov.  1  to  Jan.  31. 
Nov.  1  to  Jan.  31. 
Dec.  1  to  Jan.  31. 
Dec.  1  to  Jan.  31. 

No  open  season. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Sept  20  to  June  10. 
Nov.  1  to  Jur>e  10. 

No  open  season. 
Nov.  1  to  Apr.  15. 


Baglmrts 


Squirrel   (Red,   (around   and 

Flying): 

Huntir»g— No  limit 

Trapping— No  Hmit 

Wolf: 

Hunting— Unit  20—10 

Wolves  per  season. 

Trapping-Ainrt  20(E)— fto 
hmit 

Tr^iplng-Unit  20— Re- 
mainder (except  (D))— 
No  limit 

Unit  20(D) 

Wolverme: 

Hunting— 1  Wofverine 

Trapping— No  Snnit 

Grouse  (Spruce,  Bhje,  Ruffed 

and  Sharp-tailed): 

Umt  20(0)— that  portton 
south  of  the  Tanarw 
River  and  west  of  ttte 
Johnson  River— 15  per 
day,  30  in  possessiorv 
provided  that  not  mora 
ttian  5  per  day  and  10 
per  day  are  sharp-taiied 
grouse. 

Unrt      20— Remainder—  1 5 
per  day,  30  in  posses- 
sion. 
Ptarmigan  (Rock,  Willow  and 

White-tailed): 

Unit  20(D)— those  portions 
within  five  miles  cH 
Alaska  Route  5  (Taytor 
Highway,  both  to  Eagle 
and  tt>e  Alaska-Canada 
bourtdary)  and  that  por- 
tion of  Alaska  Route  4 
(Richardson  Highway) 
south  of  Delta  Junc- 
tior>— 20  per  day.  40  in 
possession. 

Unit  20— Remainder— 20 
per  day,  40  in  posses- 
sion. 


Open  season 


July  1  to  June  30. 
July  1  to  June  30 

Aug.  10  to  Apr.  30. 

Oct  1  to  Apr.  30. 

Nov.  1  toMv.  31. 

No  open  season. 

Sept  1  toM»  31. 
Um.  1  to  Feb.  28. 

Aug.  25toMK  31. 


Aug.  10  to  Mar  31. 


Aug.  lOtoMtf.  31. 


Aug.  10  to  Apr.  30. 


(21)  GMU  21.  (i)  Game  Management 
Unit  21  consists  of  drainages  into  the 
Yukon  River  upstream  from  Paimiut  to 
but  not  includiiig  the  Tozitna  River 
drainage  on  the  north  bank  and  to,  but 
not  including  the  Tanana  River  drainage 
on  the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  to  and 
including  the  Duibi  River  drainage; 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Litde  Mud  Riven 

(B)  Unit  21(b)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  ihe  LitUe 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 


drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream  to 
but  not  including  the  Blackburn  Creek 
drainage,  and  the  Innoko  River  drainage 
downstream  from  the  Iditarod  River 
drainage; 

(ii)  Public  Lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
speciried: 

(A)  The  Koyukuk  Controlled  Use  Area 
consisting  of  those  portions  of  Units  21 
and  24  boimded  by  a  line  from  the  north 
bank  of  the  Yukon  River  at  Koyukuk. 
then  northerly  to  the  confluences  of  the 
Honhosa  and  Kateel  Rivers,  then 
northeasterly  to  the  confluences  of  Billy 
Hawk  Creek  and  the  Huslia  River 
(65*5r  N.  lat.,  156*41'  W.  long.),  then 
easterly  to  the  south  end  of  Solsmunket 
Lake,  then  east  to  Hughes,  then  south  to 
Little  Indian  River,  then  southwesterly 
to  the  crest  of  Hochandochtla  Mountain, 
then  southwest  to  the  mouth  of 
Cottonwood  Creek  then  southwest  to 
Bishop  Rock,  then  westerly  along  the 
north  bank  of  the  Yukon  l^ver 
(including  Koyukuk  Island)  to  the  point 
of  beginning  is  closed  during  moose- 
himting  seasons  to  the  use  of  aircraft  for 
himting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  controlled  use 
area  or  from  a  publicly  owned  airport 
within  the  area  to  points  outside  the 
area;  all  hunters  on  the  Koytikuk  River 
passing  the  Department  of  Fish  and 
Game  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to 
department  personnel  at  the  check 
station; 

(B)  Paradise  Controlled  Use  Area 
consisting  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  moutti  of 
Stanstrom  Creek  on  the  Bonasila  River, 
then  northeast  to  the  mouth  of  the  Anvik 
River,  then  along  the  west  bank  of  the 
Yukon  River  to  the  lower  end  of  Eagle 
Island  (approximately  45  miles  north  of 
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Grayling),  then  to  the  mouth  of  the 
Iditarod  River,  then  down  the  east  bank 
of  the  innoko  River  to  its  confluence 
with  Paimiut  Slough,  then  south  along 
the  east  bank  of  Paimiut  Slough  to  its 
mouth,  and  then  to  the  old  village  of 
Paimiut.  it  closed  during  moose  hunting 
seasons  to  the  use  of  aircraft  for  hunting 
moose,  including  transportation  of  any 
moose  hunter  or  part  of  moose; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or  part 
of  moose  by  aircraft  between  publicly 
owned  airports  in  the  Controlled  Use 
Area  or  from  a  publicly  owned  airport 
within  the  area  to  points  outside  the 
area: 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  federal  pablic  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inboidings. 
— ^Those  residents  listed  under  eligibility  are 

the  qualified  subsistence  users. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— "No  detennination"  indicates  open  to 

Alaska  rural  residents. 


BagMts 


Baglmlti 


BiKk 

Un«  21—3  bears 

Bro««n  Bear 

umt  21—1  t>ear  every  lour 
regutatory  years. 
Carftxw: 

Unit  21  W.  (B».  (Q.  (E>-1 
cartx>a 

Unil  21(0)  Kkxih  oi  Ihe 
Yukon  River  ami  east  of 
the  Koyukuk  Rtver— 1 
cartwu:  however,  2  addl- 
tiortal  cartxxi  may  be 
taken  during  a  winter 
season  to  t>e  announced. 

Unit  21(C»>— Remainder 
(Western  AtCHc  CaritXMJ 
headH-5  caribou  per 
day.  however,  cow  cari- 
bou may  not  be  taken 
May  1»-N)une  30. 
Moose; 

Unt  21(A>-1  but 

Unit  21  (B)  and  {0-1  bull.. 

umt  21(D)— 1  moosff,  ant- 
lerless  moose  may  tte 
taken  ortly  irora  Sept. 
21-Sept  2S  and  Feb.  1- 
Feb.  5;  moose  "lay  not 
t)e  tafcen  within  one  haW 
mde  aH  the  Yukon  River 
during  the  February 
season. 

Umt  21(E)— 1  mooee;  how- 
ever, only  buNs  may  be 
taken  kom  Sept  5-Sapl 
25. 
Bat.  Shrew.  Rat,  Mouse  and 

Poro^Mne: 

No  RmA 


Open  season 


JiAy  1  to  June  30. 
SepL  1  to  May  31. 

Aug.  10  to  SepL  30. 

Aug.  10  to  Sept.  30. 
Winter  season  to  be 
announced. 


July  1  to  June  30. 


Sept  5  to  Sept  30 
Nov.  1  to  Nov.  30. 
Sept  5  to  Sept  25. 
Sept  5  to  Sept  25. 
Feb.  1  to  Feb.  5. 


Trapping— 50    Beaver   per 
saasort 
Coyote: 
Hunting— 2  Coyotes. — 


SepL  5  to  Sept  25 
Feb.  1  to  Feb.  10. 


July  1  to  June  30 
Nov.  1  to  Apr.  15. 


Sept  1  to  Apr.  30 


Trapping — No  limit 

Fox.   Red   (including   Ocas, 

Black  and  SIver  Phases): 

HaMiag— 2  Foxes 

Trappirtg— No  limit 

Hares       (Snowahoe       and 

Arctk:): 

No  limit 

Lyruc 

llwillwg-2  Lynx 

Trapping-Wo  limit 

Marten: 

Trapplrig — No  ImH  — -...«-.. 
Mink  and  Weasel: 

Trappirtg — No  linit 

Muekrat 

Trapping — No  Bmit 

Otter  (land  only): 

Trapping — No  limit - 

Squirrel    (Red.   Ground  and 

Flying): 

Hunting— No  limit 

Trapping — No  limit 

Wolf: 

Hunting— 10  Wolves 

Trapping— No  Bmit 

Wolverir«e: 

Hunting— 1  Wo^rerine — 

Trapping — No  limit 

Grouse  (Spruce.  Blue.  Ruffed 

and  Sftairp-tailed): 

15  per  day,  30  In  posses- 


Open  season 


Ptarmigan  (Rock.  Wiikjw  and 
White): 

20  per  day.  40  in  posses- 
sion. 


Nov.  1  to  Mar.  31. 


Nov  1  to  FebL  IS. 
Nov.  1  to  Feb.  26. 


July  1  to  June  30 

Nov.  1  to  Feb.  26. 
Nov.  1  to  Feb.  26. 

Nov.  1  to  Feb.  26. 

Nov.  1  to  Feb.  26. 

HcM  1  to  June  lO 

Nov.  1  to  Apr.  15. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  to  Apr  30. 
Nov.  1  to  Mar.  31. 

Sept  1  to  Mar.  31. 
Nov.  1  to  Mar  31 


Aug.  10  to  Apr.  30. 


Aug.  10  to  Apr.  30 


(22)  GMU  22.  (i)  Game  Management 
Unit  22  consists  of  Bering  Sea,  Norton 
Sound,  Bering  Strait,  Chdcchi  Sea.  and 
Kotzebue  Sound  ilrainages  from,  but 
excluding,  the  Pastolik  River  drainage  in 
southern  Norton  Sound  to,  but  not 
including,  the  Goodhope  River  drainage 
in  Southern  Kotzebue  Soimd,  and  all 
adjacent  islands  in  the  Bering  Sea 
between  the  mouths  of  the  Goodhope 
and  Pastolik  Rivers; 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to.  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  bom.  but  excluding, 
the  Ungalik  River  drainage  to.  and 
including,  the  Topkok  Creek  drainage: 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  inchiding,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands: 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  drainage  into  the  Bering  Sea 
north  of  but  not  including  the  Tisuk 
River  to  and  including  Cape  Yoric,  and 
St.  Lawrence  Island: 

(E)  Unit  22(E]  consists  of  Bering  Sea. 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Soimd  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 


River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  niral 
residents  of  National  Park  Service  areas. 
For  more  informatioti.  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 

(ii) 


Bag  knits 


Black  Bear 

Unit  22—3  bears 

Brown  Bear 
Umt  22(A)— 1   bear  every 

four  regulatory  years. 
Unit  22(C)— 1    bear  every 

four  regulatory  years. 
Unit        22— Remainder— 1 
bear  every  four  regula- 
tory years. 
Caribou: 
Unit  22(A)  and  (B)— 5  cari- 
bou  per   day:   however, 
cow  caribou  may  not  be 
taken  May  16-Oune  30. 

Unit  22(C),  (O)and(E) 

Moofi0' 
Unit  22(A)— 1  buM 


Unit  22(B>— 1  rtwose:  how- 
ever, antleness  moose 
may  be  tatien  only  Irom 
Dec  1-Oec  31— «» 
person  may  take  a  cm 
accompanied  t>y  a  call. 

Unrt  22(C)— 1  buH...- _ 

Unit  22(0)— 1  moose;  how- 
ever antlerless  moose 
may  be  taken  only  Irom 
Aug.  1-Oec.  31— no 
person  may  take  a  cow 
accompanied  t>y  a  calf. 

Umt  22(E)— 1   moose;  No 
person  may  take  a  cow 
accompanied  by  a  calt 
BaL  Shrew,  RaL  Mouse  af«i 

Porcupine: 

No  limit 

Beaver 

Trapping— Unit  22(A)  and 
(B)— 50  Beaver  per 
softson. 

Trapping-Unit   22(0.   (O) 
and  (E)— 50  Beaver  per 
season. 
Coyote: 

Hunting— 2  Coyolas- _ 

Trapping — No  limit. 

Fox.  Arctic  (Bkio  and  WMte 

Phases): 

Hunting— 2  Foxes 

Tr^jp«>g— No  In* 

Fox.    Red   (including  Cross, 

Black,  and  Siwar  Phases): 

Hunting— 2  Foxes — 


Open  season 


July  1  to  June  30. 

Sept.  1  toOcL31 
f%>r.  15  to  May  25. 
SepL  1  to  Oct.  31. 
May  10  to  May  25. 
SepL  1  to  Oct.  31. 
Apr.  15  to  May  25. 


July  1  to  Jurw  30. 


No  open  season. 

Aug.  1  to  SepL  30. 
Dec.  1  to  Jaa  31. 
Aug.  1  to  Jw>.  31. 


SepL  1  to  SepL  U. 
Aug.  1  to  Jan.  31. 


Aug.  1  to  Mar.  31. 

July  1  to  June  30. 
Nov.  1  to  June  lO 

Nov.  1  to  Apr.  15. 


SepL  1  to  Apr.  30. 
Nov.  1  to  Apr.  15. 


SepL  1  toAp..  30. 
Nov.  1  to  Apr.  15. 


Nov.  1  to  Feb.  15. 
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River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock: 


Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  Indicated.  It  is  the 
responsibility  of  the  tubsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualiried  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 

(ii) 


Baglrails 


Black  Bear 

Unit  22—3  bears... 

Brown  Bear 
Umt  22(A)— 1   bea#  every 

lour  regulatory  years. 
Unit  22(C)— 1    beat  every 

lour  regulatory  years. 
Unit        22— RemairxJer- 1 
tsear  every  lour  regula- 
tory years. 
CaritKHj: 
Unit  22(A>  and  (B)— 5  carv 
tKXJ   per   day;   tiowever. 
cow  caribou  iriay  not  tie 
taken  May  16-Oune  30. 

Urwt  22(C),  (0)  and  (E) 

Moofi0' 
Unit  22(A)— 1  buH 


Urrt  22(B>— 1  moose;  how- 
ever, antleness  moose 
may  be  taton  ooty  irom 
Dec  1-Oec.  31— no 
person  may  take  a  cow 
accompanied  t>y  acaU. 

Unt  22<0-l  bun 

Unit  22(D)— 1  moose;  how- 
ever antlerless  moose 
may  t>e  taken  only  Irom 
Aug.  1-Oec.  31— no 
person  may  take  a  cow 
accompanied  t>y  a  call. 

Unit  22(E)— 1   moose;  No 
person  may  take  a  cow 
accompartted  by  a  catt. 
Bat.  Shrew.  Rat.  Mouse  and 

Porcupuie: 

No  limit - 

Beaver 

Trapping— Unit  22(A)  and 
(B)— 50  Beaver  per 
season. 

Trapping-Unit   22(C).   (O) 
and  (EV- 50  Beaver  per 
season. 
Coyote: 

Hunting— 2  Coyotes 

Trapping — No  limit 

Fox.  ArctK  (Blue  BnH  White 

Phases): 

Huntng— 2  Foxes 

Trapp«>9-f»o  ImH 

Fox.    Red   (IndudHig   Cross. 

Black,  and  Silvar  Phases): 

Hunting— 2  Foxes 


Open  season 


July  1  to  June  30 

Sept  lloOct  31. 
/^.  15  to  May  25. 
Sept  1  to  Oct.  31. 
May  10  to  May  25 
Sept  1  to  Oct.  31. 
Apr.  15  to  May  25 


July  1  to  Jurte  30 


No  open  season. 

Aug.  1  to  Sept  30. 
Dec  1  toJaaSI. 
Aug.  1  toJw>.  31. 


Sept  1  to  Sept  14. 
Aug.  1  to  Jan.  31. 


Aug.1  to  Mar.  31 

July  1  to  June  30. 
Nov.  1  to  June  10. 

Nov.  1  to  Apr.  15. 


Sept  1  to  Apr.  30. 
Nov.  1  to  Apr.  15. 


Sept  1  toAp..  30. 
Nov.  1  to  Apr.  15. 


Nov.  1  to  Feb.  15. 
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B«o  limits 

open  season 

Trappwig— No  limH 

Now.  1  to  Apr.  15 

Haras       (Snowshoe       and 

ArdiO: 

No  limit 

July  1  to  June  30. 

Lynx: 

Hunting— 2  Lynx 

Nov.  1  to  Apr.  15 

Trapping— No  limit..- 

Nov  1  to  Apr.  15. 

Mwtoa 

Trapping— No  HmJt..- „.. 

Nov.  1  to  Apr.  15. 

Mink  and  Weasel: 

Trapping— No  limit... _.... 

Nov  1  to  Jan.  31. 

Muskrat 

Trapping— No  limit..- 

Nov.  1  to  June  10 

Otter  (land  only): 

Trapp«ig— No  limit— 

Nov.  1  to  Apr.  15 

Squirrel    (Red.   Ground   and 

Flying); 

July  1  to  June  30. 

Trappwg— No  limit 

July  1  to  June  30. 

WoH: 

Hunting — No  tknt 

Aug.  10  to  Apr.  30. 
Ncv  1  to  Aor  15. 

Wolvwina: 

Hunting— 1  Wokwine -, 

Sept  1  toMw  31 

Trapping— No  limit....- 

Nov.  1  to  Apr.  15. 

Cormorant 

Ho  tmt.^ 

July  1  toJuneSO 

Grouse  (Spnx».  Blue  Rulled 

and  Shaip^ailed): 

IS  per  day,  30  in  posses- 

Aug. 10  to  Apr.  30. 

sion. 

Ptarmigan  (Rock.  WilkMi  and 

White-tailed): 

20  per  day.  40  in  posses- 

Aug. 10  to  Apr.  30 

sion. 

Snowy  Owl: 

No  limit 

July  1  to  June  30 

(23)  GMU  23.  (i)  Game  Management 
Unit  23  consists  of  Kotzebue  Sound. 
Chukchi  Sea.  and  Arctic  Ocean 
drainages  f!X)m  and  including  the 
Goodhope  River  drainage  to  Cape 
Lisbume; 

(iij  Public  lands  within  the  following 
area  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified:  The  Noatak  Controlled  Use 
Area,  consisting  of  that  portion  of  Unit 
23  in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Kugururok 
River,  and  extending  easteriy  along  the 
Noatak  River  to  the  mouth  of  Sapun 
Creek,  is  closed  for  the  period  August 
20-September  20  to  the  use  of  aircraft  in 
any  manner  for  big  game  hunting, 
including  transportation  of  big  game 
hunters  or  game. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— ^Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However.  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 


residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage.  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Open 


Black  Bear 

Unrt  23—3  bears 

Brown  Bear 

Unit  23—1  bear  every  lour 
regulatory  years. 
CaritKMr 

Unit  23—5  caribou  per  day, 
however,    cow    cantxxi 
may  not  be  taken  May 
16-^June30. 
Sheep: 

Unit  23—1  nrr  with  '*  curl 
horn  or  larger.  In  that 
portion  ol  Unit  23  south 
and  east  of  the  Noatak 
River  (exckxJing  Gates  ol 
the  Arctic  National  Park), 
a  State  registration 
permit  is  required.  A  har- 
vest quota  win  be  arv 
nounced  ttelore  <tte 
permit  tiunt 

Unit  23—1  sheep,  in  that 
portion  ol  Umi  23  south 
and  east  ol  lt>e  Noatak 
River  (exclud)r>g  Gates  ol 
the  Arctic  National  Parli). 
the  hunt  wil  be  closed 
when  30  sheep  have 
been  taken.  From  Oct 
1-Apr.  30.  Federal  pubic 
lands  win  be  ck)sed  to 
sheep  hunting,  except  by 
residents  ol  Unit  23 
kving  rtorth  ol  the  Arctic 
Crcle. 
Moose: 

Unit  23— that  portion  north 
and  west  ol  and  inckxt- 
ing  the  Kivalina  River 
drainage— 1  moose; 

however.  antleileas 

rrxxjse  may  be  taken 
only  horn  Sept  1  to  Mar. 
31,  no  person  may  take 
a  cow  accompanied  by  a 
call. 

Unit  23— Remamder— 1 
moose;  however,  antler- 
less moose  may  be 
taken  only  from  S«pt  1- 
Mar.  31;  no  person  may 
take  a  c»w  accompanied 
by  a  can. 
Bat  Shrew,  Rat  Mouse  and 

Porcupine: 

No  limit 

Beaver 

Trapping— Unit  23— the 
Kobuk  and  Seiawih  River 
drainages— 50  Beaver 
per  season 

Trapping— Unit       23 — Re- 
mainder—30  Beaver  per 
season. 
Coyote: 

Hunting— 2  Coyotes 

Tr«wiping-No  limll- 

Fox.  Arctic  (Bhie  and  White 

Pttases): 

Hunting — 2  Foxes 

Trapping — No  limit....- — 

Fox.    Red    (inckiding    CrosC 

Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapping— No  limit 


July  1  to  June  30 

Sept  1  to  Oct  lO 
Apr.  15  to  May  25. 

July  1  to  June  30 


Aug  10  to  Sept  20 


Oct.  1  to  Apr.  30 


July  1  to  Mar.  31. 


Aug  1  to  Mar.  31 


July  1  to  June  30 
Nov.  1  to  June  10 

Nov.  1  to  June  10 


Sept  1  to  Apr.  30 
Nov.  1  to  Apr.  15. 


Sept  1  to  Apr.  30 
Nov.  1  to  Apr.  15. 


Nov.  1  to  Feb.  15. 
Nov.  1  to  Apr  15. 


Ba«lmNs 


Open  season 


Hares       (Snowshoe       and 

Arctic): 

Hunting— No  In* 

July  1  to  June  30. 

Lynx: 

Hunting— 2  Lynx 

Oac  1  to  Jwt  15. 

Trapping-3  Lyiw 

Oac.  1.  to  Jan.  IS. 

Marten: 

Nov.  1  to  Apr.  IS. 

Mink  and  Waaatt 

Nov.  1  toJ«).  31. 

Muskrat 

Nov  1  to  June  10. 

Otter  (land  only): 

Trappin»-No  fcnit 

Nov.  1  to  Apr.  15. 

Squvrel   (Rea    Ground   and 

Flying): 

Hunting— No  imit 

July  1  to  June  30. 

Trapping— No  fnH — „... 

July  1  to  June  30. 

Woll: 

Hunting— 10  Wolves-.   

Aug.  10  to  Apr.  30. 

Trapp»<g— No  In*....- „ 

Nov.  1  to  Apr  IS. 

Hunting-1  Wolwrtna-      - 

Sapt  1  to  Mv.  31. 

Trapping— No  In* 

Nov.  1  to  Apr.  15. 

No  Imt — - 

July  1  to  June  30. 

Grouse  (Spoice.  Bkie.  Ruffed 

and  Sharp-taMd): 

15  per  day.  30  in  posses- 

Aug 10  to  Apr  30. 

sion 

Ptarmigan  (Rock.  Wilow  and 

White-tailed): 

20  per  day.  40  in  posses- 

Aug. 10  to  Apr.  30. 

sion. 

SnomryOwl: 

No  hmit 

July  1  to  June  30. 

(24)  GMU  24.  (i)  Game  Management 
Unit  24  consists  of  the  Koyukuk  River 
Drainage  upstream  from  but  not 
including  the  Dulbi  River  drainage: 

(ii]  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  The  Dalton  Highway  Corridor 
Management  Area',  consisting  of  those 
portions  of  Units  20,  24,  25.  and  26 
extending  five  miles  from  each  side  of 
the  Dalton  Highway  from  the  Yukon 
River  to  the  Prudhoe  Bay  Closed  Area,  is 
closed  to  hunting:  however,  big  game 
and  small  game  may  be  taken  in  the 
area  by  bow  and  arrow  only:  no 
motorized  vehicle,  except  aircraft,  boats, 
and  licensed  highway  vehicles,  may  be 
used  to  transport  game  or  hunters  within 
the  Dalton  Highway  Corridor 
Management  Area: 

(B)  The  Kanuti  Controlled  Use  Area, 
consisting  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Settles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end  of 
Lake  Todatonten  (including  all  waters  of 
these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Settles  Field  VOR,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
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hunter  or  moose  part;  however,  this  does 
not  apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  from  a  publicly 
owned  airport  within  the  area  to  points 
outside  the  area; 

(C)  The  Koyukuk  Controlled  Use  Area 
consists  of  those  portions  of  Units  21 
and  24  bounded  by  a  line  from  the  north 
bank  of  the  Yukon  River  at  Koyukuk. 
then  northerly  to  the  confluences  of  the 
Honhosa  and  Kateel  Rivers,  then 
northeasterly  to  the  confluences  of  Billy 
Hawk  Creek  and  the  Huslia  River  (65°57' 
N.  lat..  156*41'  W.  long),  then 
easterly  to  the  south  end  of  Solsmunket 
Lake,  then  east  to  Hughes,  then  south  to 
Little  Indian  River,  then  southwesterly 
to  the  crest  of  Hochandochtla  Mountain, 
then  southwest  to  the  mouth  of 
Cottonwood  Creek  then  southwest  to 
Bishop  Rock,  then  westerly  along  the 
north  bank  of  the  Yukon  River 
(including  Koyukuk  Island)  to  the  point 
of  beginning.  The  area  is  closed  during 
moose-hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  The 
Controlled  Use  Area  or  from  a  publicly 
owned  airport  within  the  area  to  points 
outside  the  area;  all  hunters  on  the 
Koyukuk  River  passing  the  Department 
of  Fish  and  Game  operated  check 
station  at  Ella's  Cabin  (15  miles 
upstream  from  the  Yukon  on  the 
Koyukuk  River)  are  required  to  stop  and 
report  to  department  personnel  at  the 
check  station. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
-  Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Bag  limits 


JMI 


Black  Bear 
Unit  24—3  Bears... 


Open  season 


Open  season 


July  1  to  June  30. 


Browm  Bear 
Unit  24— that  portion  of  the 
Koyukuk  River  drainage 
upstream  trom,  and  irv 
duding  the  Alatna  Rn/er 
drair^age.:  (Residents  o( 

Anaktuwuk  Pass— 1  bear 
every  regulatory  year)  All 
other    subsistence    hurv 
gers— 1  bear  every  tour 
regulatory  years. 
Unit        24— Remainder— 1 
Bear  every  four  regula- 
tory years. 
Cariixxj: 
Unit  24— tt>e  Kanuti  River 
drainage  upstream  from 
Kanuti.  Chalatna  Creek, 
the  Fish  Creek  drainage 
(including  Bonanza 

Creek)— 1  twll. 
Unit        24— Remainder- 5 
caribou  per  day;  howev- 
er, cow  Caritxxj  may  not 
t>e  taken  May   16-June 
30. 
Sheep: 
Unit  24 — ttiat  portion  wittiin 
tt>e  Gates  of  the  Arctic 
National  Park— 3  sheep. 
Unit       24— Remainder— 1 
ram  wnth  %  curl  horn  or 
larger. 
Moose: 
Unit  24— ttiat  portion  within 
the   Koyukuk   Controlled 
Use     Area— 1     moose; 
however,  antlerless 

moose  may  be  taken 
only  from  Sept  21 -Sept 
25,  Dec.  1-Dec.  10,  and 
Mar.  1-Mar  10. 

Unit  24— that  portkjn  that 
Includes  the  John  River 
drainage  upstream  from 
txjt  Including  tt>e  Hunt 
Fork  drainage — 1  moose. 

Unit  24— tt>e  Alatna  River 
drainage  upstream  from 
and  irx:luding  Hetpme- 
iack  Creek  drainage,  tt>e 
John  River  drainage  up- 
stream from  and  Includ- 
ing ttie  Malemute  Fork 
drainage  and  dowrv 
stream  from  and  irxdud- 
ing  ttie  Hunt  Fork  drain- 
age, the  Wild  River 
drainage  upstream  from 
and  including  tfie  Michi- 
gan Creek  drainage,  and 
the  North  Fork  Koyukuk 
River  drainage  north  of 
the  Bettles/Coldfoot 
winter  trail— 1  ntnxjse; 
however,  antlerless 

moose  may  be  taken 
only  from  Sept  21- 
Sept  25  and  Mar  1- 
Mar.  10. 

Unit        24— Remainder— 1 
buH. 
Bat  Shrew,  Rat  Mouse  and 

Porcupine: 

No  limit 

Beaver 

Trapping— 50    Beaver   per 
season. 
Coyote: 

Hunting— 2  coyotes 

Trapping— No  limit 


Sept  1  to  May  31. 


Sept  1  to  May  31 . 
Aug.  10  to  Sept  30. 

July  1  to  June  30. 

Aug  1  to  Apr.  30. 
Aug.  10  to  Sept  20. 


Sept  5  to  Sept.  25. 
Oec.  1  to  Dec.  10. 
Mar.  1  to  Mar.  10. 


Aug.  1  to  Dec.  31. 


Aug.  25  to  Sept  25. 
Mar  1  to  Mar.  10. 


Aug.  25  to  Sept  25. 

July  1  to  June  30. 
Nov.  1  to  Apr.  15. 


Sept  1  to  Apr.  30. 
Nov.  1  to  Mar.  31. 


Bag  limits 


Fox,    Red    (including   Crosa, 

Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapping— No  limit 

Hares       (Snowshoe       and 

Arctic): 

Hunting— No  limit 

Lyr^x: 

Hunting— 2  Lynx 

Trapping — No  lirmt 

Marten: 

Trapping — No  limit 

Mink  and  Weasel: 

Trappifig — No  limit 

Muskrat 

Trapping — No  limit 

Otter  (land  only): 

Trapping — No  Limit 

Squirrel       (Red,       Ground, 

Flying): 

Hunting— No  limit 

Trapping — No  limit 

Wolf: 

Hunting— 10  Wolves 

Trapping — No  Nmit 

Wolverine: 

Hurrting— 1  wolverine 

Trapping — No  limit 

Grouse  (Spruce,  Blue,  Ruffed 

and  Sharp — tailed): 

15  per  day,  30  in  posses- 
sion. 
Ptarmigan  (Rock,  Wiltow  and 

White-tailed): 

20  per  day,  40  in  posses- 
sion. 


Open  season 


Nov.  1  to  Feb.  15. 
Nov.  1  to  Feb.  28. 


Juty  1  to  June  30. 

Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 

Nov.  1  to  Feb.  28. 

Nov.  1  to  Feb.  28. 

Nov.  1  to  June  10. 

Nov.  1  to  Apr.  15. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  To  Apr.  30 
Nov.  1  to  Mar.  31. 

Sept  1  to  Mar.  31. 
Nov.  1  to  Mar.  31. 


Aug.  10  to  Apr.  30. 


Aug.  10  to  Apr.  30. 


(25)  GMU  25.  (i)  Game  Management 
Unit  25  consists  of  the  Yukon  River 
drainage  upstream  from  but  not 
including  the  Hamlin  Creek  drainage, 
and  excluding  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
the  Charley  Riven 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from 
Christian,  the  Sheenjek  River  drainage 
upstream  from  and  including  the 
Thluichohnjek  Creek,  the  Coleen  River 
drainage,  and  the  Old  Crow  River 
drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage,  the 
Black  River  drainage  upstream  from  and 
including  the  Salmon  Fork  drainage,  the 
Porcupine  River  drainage  upstream  from 
the  confluence  of  the  Coleen  and 
Porcupine  Rivers,  and  drainages  into  the 
north  bank  of  the  Yukon  River  upstream 
from  Circle,  including  the  islands  in  the 
Yukon  Riven 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subimit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147).  the 
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Bag  limits 


Fox.    Red    (including    Cross, 

Black  and  Silver  Phases): 

Hunting— 2  Foxes 

Trapping— No  Hmit 

Hares       (Snowshoe       and 

Arctic): 

Hunting— No  limit 

Lyrw: 

Hunting— 2  Lynx 

Trapping — No  limit 

Marten: 

Trapping — No  limit 

Mink  and  Weasel: 

Trappir>g — No  limit , 

Muskrat 

Trapping — No  limit 

Otter  (land  only): 

Trapping— No  LiftWt 

Squirrel       (Red,       Ground. 

Rying): 

Huntif>g— No  limit 

Trapping — No  limit  .„ 

Wolf: 

Hunting— 10  Wolves 

Trapping— No  limit 

Wolverine: 

Hunting — 1  wotverine 

Trapping — No  limit 

Grouse  (Spruce,  Blue,  Ruffed 

and  Sharp — tailed): 

15  per  day,  30  in  posses- 

SHX1. 

Ptarmigan  (Rock,  Wilk>w  and 
White-tailed): 

20  per  day,  40  in  posses- 
sioa 


Open  season 


Nov.  1  to  Feb.  15. 
Nov.  1  to  Feb.  28. 


July  1  to  June  30. 

Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 

Nov.  1  to  Feb.  28 

Nov.  1  to  Feb.  28 

Nov.  1  to  June  10 

Nov.  1  to  Apr.  15. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug.  10  To  Apr.  30. 
Nov.  1  to  Mar.  31. 

Sept  1  to  Mar.  31 
Nw.  1  to  Mar.  31. 


Aug.  10  to  Apr.  30. 


Aug.  10  to  Apr.  30. 


(25)  GMU  25.  (i)  Game  Management 
Unit  25  consists  of  the  Yukon  River 
drainage  upstream  from  but  not 
including  the  Hamlin  Creek  drainage, 
and  excluding  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
the  Charley  Riven 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from 
Christian,  the  Sheenjek  River  drainage 
upstream  from  and  including  the 
Thluichohnjek  Creek,  the  Coleen  River 
drainage,  and  the  Old  Crow  River 
drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage,  the 
Black  River  drainage  upstream  from  and 
including  the  Salmon  Fork  drainage,  the 
Porcupine  River  drainage  upstream  from 
the  confluence  of  the  Coleen  and 
Porcupine  Rivers,  and  drainages  into  the 
north  bank  of  the  Yukon  River  upstream 
from  Circle,  including  the  islands  in  the 
Yukon  Riven 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
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Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25; 

(ii)  Pubhc  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  consisting  of  those 
portions  of  Units  20,  24,  25  and  26 
extending  five  miles  from  each  side  of 
the  Dalton  Highway  from  the  Yukon 
River  to  the  Prudhoe  Bay  Closed  Area,  is 
closed  to  himting;  however,  big  game 
and  small  game  may  be  taken  in  the 
area  by  bow  and  arrow  only;  no 
motorized  vehicle,  except  aircraft,  boats, 
and  licensed  highway  vehicles,  may  be 
used  to  transport  game  or  hunters  within 
the  Dalton  Highway  Corridor 
Management  Area; 

(B)  The  Arctic  Village  Sheep 
Management  Area  encompasses 
approximately  567,680  acres  north  and 
west  of  Arctic  Village.  The  area  consists 
of  that  portion  of  State  Game 
Management  Unit  25(A)  which  is 
bounded  on  the  east  by  the  East  Foric 
Chandalar  River  beginning  at  the 
confluence  of  Cane  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Jimjik  Riven 
then  down  the  ]unjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
unnamed  tributary  located  directly 
south  of  Little  Njoo  Mountain.  The 
boundary  leaves  the  river  and  continues 
upstream  along  this  unnamed  tributary, 
northwesterly,  for  approximately  6  miles 
where  the  stream  forks  into  two  roughly 
equal  drainages.  The  boimdary  follows 
the  eastern  most  fork,  proceeding  almost 
due  north  to  the  headwaters  and 
intersects  the  Continental  Divide.  The 
boundary  then  follows  the  Continental 
Divide  easterly,  through  Carter  Pass, 
then  easterly  and  northeasterly 
approximately  20  miles  along  the  most 
southeriy  major  fork  of  the  headwaters 
of  Cane  Creek.  From  this  peak  the 
boundary  continues  due  south  1.5  miles 
to  the  high  point  of  a  saddle,  then  down 
the  headwaters  tributary  to  Cane  Creek 
and  down  the  creek  to  the  confluence  of 
Cane  Creek  and  the  East  Fork 
Chandalar.  Sheep  hunting  in  this  area  is 
restricted  to  residents  of  Arctic  Village, 
Venetie,  Fort  Yukon,  Kaktovik  and 
Chalkytsik.  A  map  showing  the  Arctic 
Village  Sheep  Management  Area  may  be 
obtained  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Subsistence 


Management.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503. 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  public  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
—Those  residents  listed  under  eligibility  are 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
nu'al  residents.  However,  National  Parks. 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572 ). 


BagUmits 

Open  season 

Black  Bear 

Unit  25-3  Bears _ 

July  1  to  June  30. 

Caribou: 

Unit  25(A),  (B),  and  the  re- 

July  1  to  Apr.  30. 

rrwaJer  of  Unit  25(D)— 

more  than  5  caribou  may 

be      transported      from 

these   uTMts  per   regula- 

tory year. 

Unit  25(C) 

Aug.  10  to  Sept  20 

Fab.  IS  to  March 

15. 

Unit  25(D)— that  portion  of 

Aug.  10  to  Sept  30. 

Unit  25(D)  drained  by  the 

west    fork    of    the    OaM 

River  west  of    150'   W. 

lor>g  -1  buM. 

Sheep: 

Un«    25(A)— Arctic    Viltage 

Aug.  10  to  Apr.  30. 

Sheep          Management 

Area— 2  rams  by  Federal 

registration    perrrMt    only. 

Federal  public  lands  are 

closed  to  sheep  hunting 

except   by   residents   of 

ArctK    ViHage.    Venelie. 

Fort  Yukon.  Kaktovik  and 

Chalkyts*. 

Unit   25(A)— Rema»ider— 3 

Oct  1  to  Apr.  30. 

sheep  per  year;  the  Aug. 

Aug.  10  to  Sapt  20 

10-Sept   20   season   is 

restricted  to  1   ram  nni&i 

%  curl  horn  or  larger  A 

is  required  lor  the  Oct 

1-Apr.  30  season. 

Moose: 

Urwt  25(A)- 1  bufl -.     . 

Aug.  25  to  Sapt  25 

Dec.  1  to  Dec.  10. 

Unit     25(B)— that     portion 

Aug.  25  to  Sept  30. 

within     tfw      Porcupine 

Dec.  1  to  Dec.  10. 

River  drainage  upsueam 

from   but   exdudir^   tt>e 

Coleen  River  drainage — 

1  bull. 

Unit   25(B)— Remainder— 1 

Aug.  25  to  Sept  25. 

buH. 

Dec.  1  to  Dec.  15. 

Unit  2S(C>— 1  bull 

Sept.  1  to  Sept  15. 

Bagimits 


Unit  25(0)  (West)— that 
portion  of  Unit  25(0) 
lying  west  of  a  line  ex- 
tertding  from  the  UrM 
25(0)  boundary  on 
Preacftar  Creek. 
downstream 
Preacher  Creek.  Birch 
Creek  and  Lower  Mouth 
Bvch  Creek  to  the  Yukon 
River,  ttten  downstream 
atong  the  rxjrth  t>ank  of 
the  Yukon  River  Onchid- 
ing  islands)  to  tfie  conflu- 
enoe  of  the  Hadweanifc 
River,  men  upsfraam 
alortg  the  west  bank  of 
ttie  Hadweanak  Rn/er  to 
the  confkjence  of  Forty 
and  One-Half  Mile 
Creek,  tlwn  upstream 
akxig  Forty  and  Or>e- 
Half  MHe  Creek  to 
Nelson  Mountain  on  tfta 
Unit  25(D)  boundwy— 1 
buN  by  Federal  ragMra- 
tion  permit  only. 

Unit  25(D)— Remainder-I 
bun. 
Bat  Shrew,  Rat.  Mouse  and 

Porcupirta 

No  Imit 

Beaver 

Trapping— Ur^       25 — Re- 
mainder—SO  Beaver  per 


Open  season 


Aug.  25  to  Sapt  25. 
Oac  1  to  Dae  10. 
Fab.  18  to  Fab.  28. 


Trapping-Unit    25(C)— 25 
Beaver  per  seasoa 
Coyote: 

Hunting— 2  Coyotes. ...„ 

Trapping— No  kinit _ 

Fox.    Red   (inckjdvig   Croea. 

Black  and  Silver  Phase*): 

Hunting— 2  Foxes 

Trapping — No  limit _ 

Hares       (Snowshoe       and 

Arctic): 

Huntvig — No  UnA — -«. — 
Lyrw: 

Hunting— Unit        25(C)— 2 
Lynx. 

Trapping— Unit    25(C)— »*} 
tanit 

Hunting— Ur«f  25 — Remaifv 
der— 2  Lynx. 

Trapping— Umt       25— Re- 
mairxler— No  fmit 
Marlert 

Trapping— No  limit „. 

Mink  wx)  Weasel: 

Trappmg — No  kit* — 

Muskrat 

Trapping— No  Srt* -. 

Otter  (land  only): 

Trapping— No  Imit 

Squirrel    (Red.    Ground   and 

Flying): 

Hunting— No  kmit 

Trappir>g— No  in* 

Wolf: 

Hunting— Unit      25(A)-tto 
kmit. 

Trappwig— No  tanit 

HuntBig— Unit  25— Remain- 
der-10  Wolves. 

Trapping— No  limit 


Hunting— 1  Wolverine 

Trapping— Urat    25(0— No 

iMTlit. 

Hunflng-1  Wolvertna 


Aug.  25  to  Sept  25. 
Oac  1  to  Oac.  20. 


July  1  to  JuTM  30. 
Nov.  1  to  Apr.  15. 

Nov.  1  to  Apr.  IS. 


Sapt  1  to  Apr.  30. 
Nov.  1  to  Mar.  31. 


Nov.  1  to  Fab.  1& 
Nov.  1  to  Fab.  28. 


Jiiy  1  toJunaaa 
Oac  1  to  Jan.  31. 
Dec.  1  to  Jan.  31. 
Nov.  1  to  Fab.  28. 
Nov.  1  to  Feb.  28. 

Nov.  1  to  Fab  28. 
Nov.  1  to  Fab.  28. 
ttov.  1  to  June  10. 
Nov.  1  to  Apr.  IS. 


July  1  to  June  30. 
July  1  to  June  30. 

Aug  10  to  Apr.  30. 

Nov.  1  to  Mar.  31. 
Aug.  10  to  Apr.  30. 

Nov.  1  to  Mar.  31. 

Sapt  1  to  Mar.  31. 
Nov.  1  to  Fab.  28. 

Sapt  1  to  Mar.  31. 
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Bagtmits 


Tfappino— Unit        25— R«- 
mainder — ^4o  Hmit 
GrouM  (Spruce,  Blue,  Ruffed 

and  Sharp-tailed): 

Unit  25(C)— 15  per  day,  30 
in  possession. 

Unit      25 — Remainder— 15 
per  day.  30  m  posses- 
sion. 
Ptarmigan  (Rock,  WHIow  arKl 

VVhiie-tailed): 

Unit  25(C)— those  porHons 
wtthin  5  miles  of  Alaska 
Route  6  (Steese  High- 
way) and  Route  5  (Taytor 
Highway.  tx>th  to  Eagle 
and  the  Alaska-Canada 
txxindary),  and  that  por- 
tion of  Route  4  (Ricfwd- 
son  Highway)  south  of 
Delta  Junction — 20  per 
day,  40  in  possession. 

Unr  25 — Remainder— 20 
per  day,  40  in  posses- 
sion. 


Open  season 


Mov.  1  to  Mar.  31. 

Aug.  10  to  Mar.  31. 
Aug.  10  to  Apr.  30. 

Aug.  10  to  Mar.  31. 


Aug.  10  to  Apr.  30. 


(26)  GMU  26.  (i)  Game  Management 
Unit  26  consists  of  Arctic  Ocean 
drainages  between  Cape  Lisbume  and 
the  Alaska-Canada  border,  including  the 
Firth  River  drainage  within  Alaska. 

(A)  Unit  26(A]  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage,  and  west  of  the  east  bank  of 
the  Colville  River  between  the  mouth  of 
the  Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  Public  lands  within  the  following 
areas  are  closed  to  subsistence  take  or 
subsistence  take  is  restricted  as 
specified. 

(A)  The  GMU  26(A)  Controlled  Use 
Area,  consisting  of  Unit  26(A).  from 
August  1  through  August  31  is  closed  to 
the  use  of  aircraft  in  any  manner  for 
moose  hunting,  including  transportation 
of  moose  hunters  or  parts  of  moose.  No 
hunter  may  take  or  transport  a  moose, 
or  part  of  a  moose  in  GMU  26(A)  after 
having  been  transported  by  aircraft  into 
the  imit.  However,  this  does  not  apply  to 
transportation  of  moose  hunters  or 
moose  parts  by  regularly  scheduled 
flights  to  and  between  villages  by 
carriers  that  normally  provide  scheduled 
service  to  this  area,  nor  does  it  apply  to 
transportation  by  aircraft  to  or  between 
publicly  owned  airports. 

(B)  The  Prudhoe  Bay  Closed  Area  is 
closed  to  the  taking  of  big  game;  this 
closed  area  consists  of  the  area  bounded 
by  a  line  beginning  at  70°22'  N.  lat..  148' 
W.  long.,  then  running  south 
approximately  14  miles  to  a  point  at 
70°10'  N.  lat..  148°  W.  long.,  then  west 


approximately  15  miles  to  a  point  at 
70°10'  N.  lat..  148'40'  W.  long.,  then  north 
approximately  two  miles  to  a  point  at 
70°12'  N.  lat.,  148° 40"  W.  long.,  then  west 
approximately  eight  miles  to  a  point  at 
70*12'  N.  lat..  148'"56'  W.  long.,  then  north 
approximately  two  miles  to  a  point  at 
70°15'  N.  lat..  148''56'  W.  long.,  then  west 
approximately  12  miles  to  a  point  at 
70°15'  N.  lat.,  149°28'  W.  long.,  then  north 
approximately  12  miles  to  a  point  at 
70°26'  N.  lat.,  149°28'  W.  long.,  then  east 
approximately  14  miles  to  a  point  at 
70°26'  N.  lat.,  148°52'  W.  long.,  then 
south  approximately  2  miles  to  a  point 
at  70°24'  N.  lat..  148°52'  W.  long.,  then 
east  approximately  16  miles  to  a  point  at 
70°24'  N.  lat..  148°11'  W.  long.,  then 
south  approximately  2  miles  to  a  point 
at  70''24'  N.  lat.,  148°11'  W.  long.,  then 
east  approximately  6  miles  to  the  point 
of  beginning. 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  consisting  of  those 
portions  of  Units  20,  24.  25,  and  26 
extending  five  miles  from  each  side  of 
the  Dalton  Highway  from  the  Yukon 
River  to  the  Prudhoe  Bay  Closed  Area,  is 
closed  to  hunting;  however,  big  game 
and  small  game  may  be  taken  in  the 
area  by  bow  and  arrow  only;  no 
motorized  vehicle,  except  aircraft,  boats, 
and  licensed  highway  vehicles,  may  be 
used  to  transport  game  or  hunters  within 
the  Dalton  Highway  Corridor 
Management  Area; 

Note:  There  are  private  land  areas  within 
many  Federal  public  land  units.  These 
regulations  apply  only  to  Federal  pubhc  lands 
unless  otherwise  indicated.  It  is  the 
responsibility  of  the  subsistence  user  to  be 
aware  of  private  inholdings. 
— "No  open  season"  means  no  Federal 

subsistence  season. 
— Those  residents  listed  under  eligibility  arc 
the  qualified  subsistence  users.  "No 
determination"  indicates  open  to  Alaska 
rural  residents.  However,  National  Parks, 
Monuments,  and  Preserves  are  open  only 
to  Park  Service  qualified  subsistence  users. 
Subsistence  users  must  be  local  rural 
residents  of  National  Park  Service  areas. 
For  more  information,  contact  the  National 
Park  Service  in  Anchorage,  Alaska 
(telephone  907/257-2572). 


Bag  limits 


Baghmrts 


X 


Open  season 


Black  Bear: 

Untt  26—3  Bears {  July  1  to  June  30 

Brown  Bear 
Unit  26(A)— east  of 

159'  W.  kx>g. 

(residents  of 

Anaktuvuk  Pass)— 1 

t>ear  every 

regulatory  year. 
IJnrt  26(A>— Other 

subsisterK» 

hurrters— 1  beat 

every  four  regulatory 

years. 


SepLI  to  May  31 


Sept  1  to  May  3t 


Unit  26— Remainder— 
1  bear  every  four 
regulatory  years. 
Caribou: 

Unit  28<A)— 5  caribou 
per  day:  however, 
cow  cahtxxi  may  not 
be  taken  May  16  to 
June  30. 

Unit  26(B)— 5  cartoou: 
however,  cow 
caritxxj  may  be 
taken  only  from  Oct 
1  to  Apr.  30. 

Unit  26(C)— 10 
carit>ou:  however, 
not  more  ttian  5 
caribou  may  be 
transported  from 
Unit  26(C)  per 
regulatory  year. 
Sheep: 

Unit  26(A)— those 
portions  wittiin  ttie 
Gates  of  tt>e  Arctic 
htational  Park— 3 
sheep. 

Unit  26(A)  and  (B)— 
including  trie  Gates 
of  tfie  Arctic 
Natksnal  Preserve— 
1  ram  with  %  curt 
horn  or  larger. 

Unit  26(C)— 3  sheep 
per  year  the  Aug. 
10  to  Sept  20 
season  is  restricted 
to  1  ram  with  % 
curt  horn  or  larger.  A 
State  registratkxi 
permit  Is  required  for 
the  Oct  1  to  Apr.  30 
season. 
Moose: 

Unit  26(A)— 1  nwose; 
however,  no  person 
may  take  a  cow 
accompanied  by  a 
caH 

Unit  26(B)— that 
portion  within  two 
miles  of  the  Dalton 
Highway. 

Unit  26(B)  Remainder 
and  (C)— 1  moose. 
Musk  Oxen: 

Unit  26(B)  and  (C)— 1 
bull  try  Federal 
registration  permit 
only. 
Bat  Shrew,  Rat  Mouse 

arx)  Porcupine: 

No  limit 

Coyote: 

Hunting— 2  Coyotes 

Trapping — No  limit 

Fox.  Arctic  (Blue  and 

White  Phase): 

Hunting— 2  Foxes 

Trapping — No  limit 

Fox,  Red  (including 

Cross,  Black  and 

Silver  Ptiases): 

Hunting — 2  Foxes 

Trapping — No  limit 

Hares  (Snowshoe  and 

Arctic): 

No  Kmit 

Lynx: 

Hunting— 2  Lynx 

Trapping— t4o  limit 


Open  season 


Sept  1  to  May  31. 


July  1  to  June  30. 


July  1  to  Apr.  30. 


Juty  1  to  Apr.  30. 


Aug.  1  to  Apr.  30. 


Aug.  10  to  Sept  20. 


Oct  1  to  Apr.  30. 
Aug.  10  to  Sept  20. 


Aug.  1  to  Dec.  31. 


No  open  season. 


Aug.  1  to  Dec.  31. 


Oct  1  to  Oct  31. 
Mar.  1  to  Mar.  31. 


July  1  to  June  30. 

Sept  1  to  Apr.  30. 
Nov.  1  to  Apr.  15. 


Sept.  1  to  Apr.  30. 
Nov.  1  to  Apr.  15. 


Nov.  1  to  Feb.  15. 
Nov.  1  to  Apr.  15. 


July  1  to  June  30. 

Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 
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Bag  limits 


Unit  26— Remainder— 
1  bear  every  lour 
regulatory  years. 
Caribou: 

Unit  26<A)— 5  carAwu 
per  day:  however, 
cow  caribou  may  not 
be  taken  May  16  to 
June  30. 

Unit  26(B)— 5  car«)0u: 
however,  cow 
caritxxj  may  be 
\aken  only  trom  Oct 
1  to  Apr.  30. 

Unit  26(C)— 10 
caribou:  however, 
not  more  tfwn  5 
caritxxi  may  be 
transported  trom 
Unit  26(C)  per 
regulatory  year. 
Sheep: 

Unit  26(A)— ttxwe 
portions  wittwi  ttie 
Gates  of  tt>e  Arctic 
National  Part(—3 
sheep. 

Unit  26(A)  and  (B)— 
IrxAxJing  the  Gates 
o(  the  Arctic 
National  Preserve— 
1  ram  with  %  curl 
twm  or  larger. 

Unit  26(C)— 3  sheep 
per  year:  the  Aug. 
10  to  Sept  20 
season  Is  restricted 
to  1  ram  with  % 
curl  horn  or  larger.  A 
State  registration 
permit  is  required  for 
the  Oct  1  to  Apr.  30 
season. 
Moose: 

Unit  26(A)— 1  moose; 
however,  no  person 
may  take  a  cow 
accompanied  by  a 
calt 

Unrt  26(B)— that 
portion  within  two 
miles  ot  the  Dalton 
Higfiway. 

Unit  26(B)  Remainder 
and  (C)— 1  moose. 
Musk  Oxen: 

Unit  26(B)  and  (C)— 1 
bull  try  Federal 
registration  permit 
only. 
Bat  Shrew,  Rat  Mouse 

and  Porcupine: 

No  limit 

Coyote: 

Hunting— 2  Ck>yotes 

Trapping — No  limit 

Fox,  Arctic  (Blue  and 

White  Phase): 

Hunting— 2  Foxes 

Trapping — No  limit 

Fox,  Red  (including 

Cross,  Black  and 

Sitver  Phases): 

Hunting — 2  Foxes 

Trapping — No  limit 

Hares  (Snowshoe  and 

Arctic): 

No  limit 

Lynx: 

Hurrting— 2  Lynx 

Trapping— No  limit 


Open  season 


SepL  1  to  May  31. 


July  1  to  June  30. 


July  1  to  Apr.  30. 


July  1  to  Apr.  30. 


Aug.  1  to  Apr.  30. 


Aug.  10  to  Sept  20. 


Oct  1  to  Apr.  30. 
Aug.  10  to  Sept  20. 


Aug.  1  to  Dec.  31. 


No  open  season. 


Aug.  1  to  Dec.  31. 


Oct  1  to  Oct  31. 
Mar.  1  to  Mar.  31. 


July  1  to  June  30. 

Sept.  1  to  Apr.  30. 
Nov  1  to  Apr.  15. 


Sept.  1  to  Apr.  30. 
Nov.  1  to  Apr.  15. 


Nov.  1  to  Feb.  15. 
Nov  1  to  Apr.  15. 


July  1  to  June  30. 

Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 
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Bag  limits 

Open  season 

Mwten: 

Trapping— No  Nmit 

Nov.  1  to  Apr.  IS. 

Mink  and  Weasel: 

Trapping— No  fcnit 

Nov.  1  toJaa31. 

Muskrat 

Trapping— No  NmH 

Nov.  1  to  June  10. 

Otter  (land  only): 

Trapping— No  limit 

Now.  1  to  Apr.  15. 

Squirrel  (Red.  Ground 

and  Flying): 

Hunting — No  limit 

July  1  to  June  30. 

Trapping— No  limit 

July  1  to  June  30. 

WoH: 

Hunting— No  limit „.. 

Aug.  10  to  Apr.  30. 

Trapping— No  limit 

Nov.  1  to  Apr.  15. 

Wolvenne: 

Hunting — 1  Wotveririe... 

Sept  1  to  Mar.  31. 

Trapping— No  limit 

Nov.  1  to  Apr.  15. 

Grouse  (Spruce.  Blue, 

Ruffed  and  Sharp>- 

tailed): 

IS  per  day.  30  in 

Aug.  10  to  Apr.  30. 

possession. 

Ptarmigar>  (Rock,  Willow 

and  White-tailed): 

20  per  day,  40  In 

Aug.  10  to  Apr.  30. 

possession. 

Snowy  Owl: 

No  limit 

July  1  to  June  30. 

-24    Subsistence  taking  of  fisti. 


§- 

(a)  Regulations  in  this  section  apply  to 
subsistence  fishing  for  salmon,  heiring, 
pike,  bottomfish,  smelt,  and  other  types 
of  finfish  or  their  parts  except  halibut, 
and  aquatic  plants  only  on  public  lands 
in  Alaska.  These  regulations  apply  to: 
(1)  Non-navigable  waters  on  Federal 
pubhc  lands,  except  in  Glacier  Bay 
National  Park  where  all  waters  are 
closed  to  subsistence  har\'est,  and  (2) 
navigable  wafers  in  those  cases  where 
Federal  title  and/or  jurisdiction  is 
specifically  identified  herein. 

(b)  Aquatic  plants  and  finfish  other 
than  salmon  may  be  taken  for 
subsistence  purposes  at  any  time  on  any 
public  lands  in  the  State  of  Alaska  by 
any  method  unless  restricted  by  the 
subsistence  fishing  regulations  in  this 
section.  Salmon  may  be  taken  for 
subsistence  purposes  only  as  provided 
in  this  section. 

(c)  The  following  definitions  shall 
apply  to  all  regulations  contained  in  this 
document. 

Abalone  Iron  is  a  flat  device  used  for 
taking  abalone  and  which  is  more  than 
one  inch  (24mm]  in  width  and  less  than 
24  inches  (61cm)  in  length  and  with  all 
prying  edges  rounded  and  smooth. 

Anchor  is  a  device  used  to  hold  a 
salmon  fishing  vessel  or  net  in  a  fixed 
position  relative  to  the  beach;  this 
includes  using  part  of  the  seine  or  lead, 
a  ship's  anchor  or  being  secured  to 
another  vessel  or  net  that  is  anchored. 

Bag  Limit  means  the  maximum  legal 
take  per  person  or  designated  group,  per 
specified  time  period,  even  if  part  or  all 
of  the  fish  are  preserved. 


Beach  seine  is  a  floating  net  designed 
to  surround  fish  which  is  set  from  and 
hauled  to  the  beach. 

Crab  means  the  following  species: 
Paralitbodes  camshatica  (red  king  crab); 
Paralithodes  platypus  (blue  king  crab); 
Lithodes  couesi;  Lithodes  aequispina 
(brown  king  crab);  all  species  of  the 
genus  Chionoecetes  (tanner  or  snow 
crab);  Cancer  magister  (Dungeness 
crab). 

Dip  net  is  a  bag-shaped  net  supported 
on  all  sides  by  a  rigid  frame;  the 
maximum  straight-line  distance  between 
any  two  points  on  the  net  frame,  as 
measured  through  the  net  opening,  may 
not  exceed  five  feet:  the  depth  of  the  bag 
must  be  at  least  one-half  of  the  greatest 
straight-line  distance,  as  meastu-ed 
through  the  net  opening;  no  portion  of 
the  bag  may  be  constructed  of  webbing 
that  exceeds  a  stretched  measurement 
of  4.5  inches:  the  frame  must  be  attached 
to  a  single  rigid  handle  and  be  operated 
by  hand. 

Diving  Gear  is  any  type  of  hard  hat  or 
skin  diving  equipment,  including  SCUBA 
equipment. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the  supply 
of  the  watershed. 

Drift  gill  net  is  a  drifting  gill  net  that 
has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Fishwheel  is  a  fixed,  rotating  device 
for  catching  fish  which  is  driven  by  river 
current  or  other  means  of  power. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth 
of  streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  is  a  fixed,  funneling  (fyke) 
device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gill  net  is  a  net  primarily  designed  to 
catch  fish  by  entanglement  in  the  mesh 
and  consisting  of  a  single  sheet  of 
webbing  hung  between  cork  line  and 
lead  line,  and  fished  from  <he  surface  of 
the  water. 

Grappling  hook  is  a  hooked  device 
with  flukes  or  claws  and  attached  to  a 
line  and  operated  by  hand. 

Groundfish — Bottomfish  means  any 
marine  finfish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  is  a  floating  net 
designed  to  surroimd  fish  and  which  can 
be  closed  at  the  bottom  by  pursing  the 
lead  line;  pursing  may  ordy  be  done  by 
hand  power,  and  a  free-ruiuiing  line 
though  one  or  more  rings  attached  to  the 
lead  line  is  not  allowed. 


Hand  troll  gear  consists  of  a  line  or 
lines  with  lures  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  hand  trolling,  strip  fishing  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  type  of 
electrical,  hydraulic,  mechanical  or 
other  assisting  device  or  attachment. 

Herring  pound  is  an  enclosure  used 
primarily  to  retain  herring  alive  over 
extended  periods  of  time. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Inclusive  season  dates  means 
whenever  the  doing  of  an  act  between 
certain  dates  or  from  one  date  to 
another  is  allowed  or  prohibited,  the 
period  of  time  thereby  indicated 
includes  both  dates  specified:  the  first 
date  speciifed  designates  the  first  day  of 
the  period,  and  the  second  date 
specified  designates  the  last  day  of  the 
period. 

Lead  is  a  length  of  net  employed  for 
guiding  fish  into^  seine  or  set  gill  net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 
fishing  gear  permitted  to  be  used  by  one 
individual  or  boat,  or  combination  of 
boats  in  any  particular  regulatory  area, 
district  or  section. 

Long  line  is  a  stationary  buoyed  or 
anchored  line  or  a  floating,  free  drifting 
line  with  lures  or  baited  hooks  attached. 

Net  gear  site  means  the  in-water 
location  of  stationary  net  gear. 

Possession  limit  means  the  maximum 
niunber  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried  or  otherwise  preserved  so 
as  to  be  fit  for  human  consumption  after 
a  15-day  period. 

Pot  is  a  portable  structure  designed 
and  constructed  to  capture  and  retain 
fish  and  shellfish  aUve  in  the  water. 

Purse  seine  is  a  floating  net  designed 
to  surround  fish  and  which  can  be 
closed  at  the  bottom  by  means  of  a  free- 
ruiming  line  through  one  or  more  rings 
attached  to  the  lead  line. 

Ring  net  is  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  non-rigid  and 
collapsible  so  that  yhen  fishing  it  does 
not  prohibit  free  movement  of  fish  or 
shellfish  across  the  top  of  the  net. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning  or  for 
travelling  to  a  spawning  area. 
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Salmon  stream  terminus  means  a  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low 
water. 

Set  gill  net  is  a  gill  net  that  has  been 
intentionally  set,  staked,  anchored,  or 
otherwise  fixed. 

Shovel  is  a  hand-operated  implement 
for  digging  clams  or  cockles. 

Stretched  measure  means  the  average 
length  of  a  any  series  of  10  consecutive 
meshes  measured  from  inside  the  first 
knot  and  including  the  last  knot  when 
wet  after  use,  the  10  meshes,  when  being 
measured,  shall  be  an  integral  part  of 
the  net,  as  hung,  and  measured 
perpendicular  to  the  selvages; 
measurements  shall  be  made  by  the 
means  of  a  metal  tape  measure  while 
the  10  meshes  being  measured  are 
suspended  vertically  from  a  single  peg 
or  nail,  under  the  five-pound  weight, 
except  as  otherwise  provided. 

To  operate  fishing  gear  means  the 
deployment  of  gear  in  the  waters  of 
Alaska,  the  removal  of  gear  from  the 
waters  of  Alaska,  the  removal  of  fish  or 
shellfish  from  the  gear  during  an  open 
season  or  period,  or  possession  of  a  gill 
net  containing  fish  during  an  open 
fishing  period,  except  that  a  gill  net 
which  is  completely  clear  of  the  water  is 
not  considered  to  be  operating  for  the 
purposes  of  minimum  distance 
requirement. 

Trawl  is  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish. 

(d)  Methods,  Means,  and  General 
Restrictions.  (1)  The  bag  limit  specified 
herein  for  a  subsistence  season  for  a 
species  and  the  State  bag  limit  set  for  a 
State  general  season  for  the  same 
species  are  not  cumulative.  This  means 
that  a  person  or  designated  group  who 
has  taken  the  bag  limit  for  a  particular 
species  under  a  subsistence  season 
specified  herein  may  not  after  that,  take 
any  additional  fish  of  that  species  under 
any  other  bag  limit  specified  for  a  State 
general  season. 

(2)  Unless  otherwise  provided  in  this 
chapter,  the  following  are  legal  types  of 
gear  for  subsistence  fishing: 

(i)  Gear  specified  in  definitions  in 
subsection  c. 

(ii)  Jigging  gear  which  consists  of  a 
line  or  lines  with  lures  or  baited  hooks 
which  are  operated  during  periods  of  ice 
cover  from  holes  cut  in  the  ice  and  are 
drawn  through  the  water  by  hand; 

(iii)  A  spear  which  is  a  shaft  with  a 
sharp  point  or  fork-like  implement 
attached  to  one  end,  used  to  thrust 
through  the  water  to  impale  or  retrieve 
fish  and  is  operated  by  hand: 

(iv)  A  lead  which  is  a  length  of  net 
employed  for  guiding  fish  into  a  seine  or 


a  length  of  net  or  fencing  employed  for 
guiding  fish  into  a  fishwheel.  fyke  net  or 
dip  net. 

(3)  Gill  nets  used  for  subsistence 
fishing  for  salmon  may  not  exceed  50 
fathoms  in  length,  unless  otherwise 
specified  by  the  regulations  in  particular 
areas  set  forth  in  this  section. 

(4)  It  is  prohibited  to  buy  or  sell 
subsistence-taken  fish,  their  parts,  or 
their  eggs,  unless  otherwise  specified  in 
this  section  or  unless,  prior  to  the  sale, 
the  prospective  buyer  or  seller  obtains  a 
determination  fit>m  the  Board  that  the 
sale  constitutes  customary  trade. 

(5)  Fishing  for,  taking  or  molesting  any 
fish  by  any  means,  or  for  any  purpose,  is 
prohibited  within  300  feet  of  any  dam. 
fish  ladder,  weir,  culvert  or  other 
artificial  obstruction. 

(e)  The  use  of  explosives  and 
chemicals  is  prohibited. 

(7)  Subsistence  fishing  by  the  use  of  a 
line  attached  to  a  rod  or  pole  is 
prohibited  except  when  fishing  through 
the  ice  in  the  Kotzebue-Northem,  Norton 
Sound-Port  Clarence.  Yukon, 
Kuskokwim  and  Bristol  Bay  areas, 

(8)  Each  person  subsistence  fishing 
shall  plainly  and  legibly  inscribe  his/her 
first  initial,  last  name,  and  address  on 
his/her  fishwheel,  or  on  a  keg  or  buoy 
attached  to  gill  nets  and  other 
unattended  subsistence  fishing  gear. 

(9}  All  pots  used  to  take  fish  must 
contain  an  opening  in  the  webbing  of  a 
side  wall  of  the  pot  which  has  been 
laced,  sewn  or  secured  together  by 
untreated  cotton  twine  or  other  natural 
fiber  no  larger  than  120  thread,  which 
upon  deterioration  or  parting  of  the 
twine  produces  an  opening  in  the  web 
with  a  perimeter  equal  to  or  exceeding 
one  half  of  the  tunnel  eye  opening 
perimeter. 

(10)  Persons  licensed  by  the  State  of 
Alaska  under  Alaska  Statutes  to  engage 
in  a  fisheries  business  may  not  receive 
for  commercial  purposes  or  barter  or 
solicit  to  barter  for  subsistence  taken 
salmon  or  their  parts.  Further 
restrictions  on  the  bartering  of 
subsistence  taken  salmon  or  their  parts 
may  be  implemented  by  the  Federal 
Subsistence  Board  if  necessary. 

(11)  Gill  net  web  must  contain  at  least 
30  filaments  and  all  filaments  must  be  of 
equal  diameter,  or  the  web  must  contain 
at  least  six  filaments,  each  of  which 
must  be  at  least  0.20  millimeter  in 
diameter. 

(12)  Except  as  provided  elsewhere  in 
this  regulation,  the  taking  of  rainbow 
trout  and  steelhead  is  prohibited. 

(13)  Fish  taken  for  subsistence  use  or 
under  subsistence  fishing  regulations 
may  not  be  subsequently  used  as  bait 
for  commercial  and  sport  fishing 
purposes. 


(14)  The  use  of  live  non-indigenous 
fish  as  bait  is  prohibited. 

(e)  Unlawful  Possession  of 
Subsistence  Finfish — No  jjerson  may 
possess,  transport,  give,  receive  or 
barter  subsistence-taken  fish  or  their 
parts  that  the  person  knows  or  should 
know  were  taken  in  violation  of  Federal 
or  State  statute  or  a  regulation 
promulgated  thereunder. 

(f)  For  detailed  descriptions  of  Fishery 
Management  Areas  and  Pertinent 
Restrictions-for  defined  descriptions  of 
Fishery  Management  Areas,  see  Alaska 
Fishing  Regulations. 

(1)  Kotzebue-Northern  Area.  At  this 
time,  the  Federal  Government  is 
exerting  its  control  only  on  subsistence 
fishing  in  non-navigable  fresh  waters  on 
Federal  public  lands  in  the  Kotzebue- 
Northern  Area. 

(i)  Allowed  gear  and  specifications: 

(A)  Salmon  may  be  taken  only  by  gilt 
nets  or  beach  seines. 

(B)  Fish  other  than  salmon  may  be 
taken  by  set  gill  net.  drift  gill  net,  beach 
seine,  fishwheel.  pot.  long  line,  fyke  net, 
dip  net,  jigging  gear,  spear,  and  lead. 

(C)  A  gill  net  may  obstruct  not  more 
than  one-half  the  width  of  any  fish 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  salmon  stream. 

(D)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed  on 
the  side  of  the  fishwheel  facing 
midstream  of  the  river. 

(E)  For  all  gill  nets  and  unattended 
gear  that  are  fished  under  the  ice,  the 
first  initial,  last  name,  and  address  of 
the  operator  must  be  plainly  and  legibly 
inscribed  on  a  stake  inserted  in  the  ice 
and  attached  to  the  gear. 

(F)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit. 

(G)  Fish  may  be  taken  at  any  time 
except  that  during  the  weekly  fishing 
closures  of  the  commercial  salmon 
fishing  season  in  the  Kotzebue  District 
commeroial  fishermen  may  not  fish  for 
subsistence  purposes. 

(ii)  Northern  District.  Only  those 
residents  domiciled  in  the  Northern 
District,  except  for  those  domiciled  in 
State  of  Alaska  Game  Management  Unit 
26-B.  may  take  fish  in  that  district. 

(iii)  Kotzebue  Disbict.  (A)  In  the 
Kotzebue  District,  kegs  or  buoys 
attached  to  subsistence  gill  nets  may  be 
any  color  except  red. 

(B)  In  the  Kotzebue  Distinct,  gill  nets 
used  to  take  sheefish  may  not  be  more 
than  50  fathoms  in  aggregate  length  nor 
12  meshes  in  depth,  nor  have  a  mesh 
size  larger  than  seven  inches. 
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(14)  The  use  of  live  non-indigenous 
fish  as  bait  is  prohibited. 

(e)  Unlawful  Possession  of 
Subsistence  Finfish — No  person  may 
possess,  transport,  give,  receive  or 
barter  subsistence-taken  fish  or  their 
parts  that  the  person  knows  or  should 
know  were  taken  in  violation  of  Federal 
or  State  statute  or  a  regulation 
promulgated  thereunder. 

(f)  For  detailed  descriptions  of  Fishery 
Management  Areas  and  Pertinent 
Restrictions-for  defined  descriptions  of 
Fishery  Management  Areas,  see  Alaska 
Fishing  Regulations. 

(1)  Kotzebue-Northem  Area.  At  this 
time,  the  Federal  Government  is 
exerting  its  control  only  on  subsistence 
Fishing  in  non-navigable  fresh  waters  on 
Federal  public  lands  in  the  Kotzebue- 
Northem  Area. 

(i)  Allowed  gear  and  specifications: 

(A)  Salmon  may  be  taken  only  by  gill 
nets  or  beach  seines. 

(B)  Fish  other  than  salmon  may  be 
taken  by  set  gill  net,  drift  gill  net.  beach 
seine,  fishwheel,  pot,  long  line,  fyke  net, 
dip  net,  jigging  gear,  spear,  and  lead. 

(C)  A  gill  net  may  obstruct  not  more 
than  one-half  the  width  of  any  fish 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  salmon  stream. 

(D)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed  on 
the  side  of  the  fishwheel  facing 
midstream  of  the  river. 

(E)  For  all  gill  nets  and  unattended 
gear  that  are  fished  under  the  ice,  the 
first  initial,  last  name,  and  address  of 
the  operator  must  be  plainly  and  legibly 
inscribed  on  a  stake  inserted  in  the  ice 
and  attached  to  the  gear. 

(F)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit. 

(G)  Fish  may  be  taken  at  any  time 
except  that  during  the  weekly  fishing 
closures  of  the  commercial  salmon 
fishing  season  in  the  Kotzebue  District 
commercial  fishermen  may  not  fish  for 
subsistence  purposes. 

(ii)  Northern  District.  Only  those 
residents  domiciled  in  the  Northern 
District,  except  for  those  domiciled  in 
State  of  Alaska  Game  Management  Unit 
2&-B,  may  take  fish  in  that  district 

(iii)  Kotzebue  District  (A)  In  the 
Kotzebue  District  kegs  or  buoys 
attached  to  subsistence  gill  nets  may  be 
any  color  except  red. 

(B)  In  the  Kotzebue  District,  gill  nets 
used  to  take  sheefish  may  not  be  more 
than  50  fathoms  in  aggregate  length  nor 
12  meshes  in  depth,  nor  have  a  mesh 
size  larger  than  seven  inches. 


(C]  Only  those  residents  domiciled  in 
the  Kotzebue  District  may  take 
subsistence  salmon,  sheefish,  and  char 
in  the  district. 

(2)  Norton  Sound-Port  Clarence  Area. 
At  this  time,  the  Federal  Government  is 
exerting  its  control  only  on  subsistence 
fishing  in  non-navigable  fresh  waters  on 
the  Federal  public  lands  in  the  Norton 
Sound-Port  Clarence  Area. 

(i)  General  Area  Regulations.  (A) 
Salmon  may  only  be  taken  by  gill  net, 
beach  seine,  or  fishwheel. 

(B)  Fish  other  than  salmon  may  be 
taken  by  set  gill  net,  drift  net,  beach 
seine,  fishwheel,  pot,  long  line,  fyke  net, 
jigging  gear,  spear,  and  lead. 

(C)  A  gill  net  may  not  obstruct  more 
than  one-half  the  width  of  any  fish 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  salmon  stream. 

(D)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed  on 
the  side  of  the  fishwheel  facing 
midstream  of  the  river. 

(E)  For  all  gill  nets  and  unattended 
gear  that  are  fished  under  the  ice,  the 
first  initial,  last  name,  and  address  of 
the  operator  must  be  plainly  and  legibly 
inscribed  on  a  stake  inserted  in  the  ice 
and  attached  to  the  gear. 

(F)  Except  as  provided  in  this 
subsection,  fish  may  be  taken  for 
subsistence  purposes  without  a 
subsistence  fishing  permit.  A 
subsistence  fishing  permit  is  required  as 
follows: 

[1]  In  the  Port  Clarence  District: 
Pilgrim  River  drainage  including  Salmon 
Lake; 

(2rGrtB&^  Norton  Sound  District:  for 
n^fishing  in  all  waters  from  Cape 

ouglas  to  Rocky  Point. 

(G)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(H)  Only  those  residents  domiciled  in 
the  Norton  Sound-Port  Clarence  Area 
may  take  salmon  in  that  area. 

(I)  Only  those  residents  domiciled 
within  20  miles  of  the  coast  between 
Point  Romanof  and  Cape  Prince  of 
Wales  and  on  the  St.  Lawrence  Island, 
may  take  herring  and  herring  roe  in 
those  locations. 

(ii)  The  Norton  Sound  District  (A)  In 
the  Norton  Sound  District,  fish  may  be 
taken  at  any  time  except  as  follows: 

(B)  In  Subdistrict  1  from  June  15 
through  August  31,  salmon  may  be  taken 
only  from  6  p.m.  Monday  until  6  p.m. 
Wednesday  and  from  6  p.m.  Thursday 
until  6  p.m.  Saturday. 

(C)  In  Subdistricts  2  through  6, 
commercial  fishermen  may  not  fish  for 
subsistence  purposes  during  the  weekly 
closures  of  the  commercial  salmon 


fishing  season  [except  that  from  )uly  15 
throuj^  August  1,  commercial  fishetinen 
may  take  salmon  for  subsistence 
purposes  seven  days  per  week  in  the    . 
Unalakleet  and  Shaktoolik  River 
drainages  with  gill  nets  which  have  a 
mesh  size  that  does  not  exceed  4Vi 
inches,  and  with  beach  seines]. 

(D)  In  the  Unalakleet  River  from  June 
1  through  July  15,  salmon  may  be  taken 
from  8  a.m.  Monday  until  8  p.m. 
Saturday. 

(E)  In  the  Norton  Sound  District,  kegs 
or  buoys  attached  to  subsistence  gill 
nets  may  be  any  color  except  red. 

(F)  In  the  Unalakleet  River  from  June  1 
through  July  15,  no  person  may  operate 
more  than  25  fathoms  of  gill  net  in  the 
aggregate. 

(G)  Gill  nets  with  a  mesh  size  of  less 
than  four  and  one-half  inches  and  beach 
seines  may  not  be  used  in  the  Sinuk 
River  upstream  of  Alaska  Department  of 
Fish  and  Game  regulatory  markers 
placed  two  miles  above  the  mouth,  in 
the  Nome  River,  and  in  the  Solomon 
River  upstream  from  Alaska  Department 
of  Fish  and  Game  regulatory  markers 
places  near  the  village  of  Solomon. 

(H)  In  the  Nome  River,  no  person  may 
operate  more  than  50  feet  of  gill  net  in 
the  aggregate. 

(I)  The  Nome  River,  from  its  terminus 
upstream  for  a  distance  of  200  yards  and 
upstream  from  an  Alaska  Department  of 
Fish  and  Game  regulatory  marker 
located  near  Osbom,  is  closed  to  the 
taking  of  fish. 

(iii)  The  Port  Clarence  District  (A)  In 
the  Port  Clarence  District,  fish  may  be 
taken  at  any  time  except  that  during  the 
period  July  1  through  August  15,  salmon 
may  ordy  be  taken  from  6  p.m.  Thursday 
until  6  p.m.  Tuesday. 

(B)  In  the  Port  Clarence  District, 
Salmon  Lake,  its  tributaries,  and  within 
300  feet  of  the  Alaska  Department  of 
Fish  and  Game  regulatory  markers 
placed  at  the  outlet  of  Salmon  Lake,  are 
closed  to  subsistence  fishing  from  July 
15  through  August  31. 

(3)  Yukon  Area.  Federal  subsistence 
regulations  for  the  subsistence  harvest 
of  fish  are  in  effect  for  all  waters  in  the 
area  north  of  61°  north  latitude,  south  of 
61°21'  north  latitude,  west  of  163''40' 
longitude  and  east  of  the  Bering  Sea 
shoreline  including  Hazen  Bay.  In  the 
remainder  of  the  Yukon  Area  Federal 
subsistence  fishing  regulations  only 
apply  to  non-navigable  waters  on 
Federal  public  lands. 

(i)  Unless  otherwise  restricted,  salmon 
may  be  taken  in  the  Yukon  Area  at  any 
time. 

(ii)  Salmon  may  only  be  taken  by  gill 
net,  beach  seine,  or  fishwheel  subject  to 
the  restrictions  set  forth  in  this  section. 


(iii)  Unless  otherwise  specified  in  this 
section,  fish  other  than  salmon  may  be 
taken  only  by  set  gill  net.  drift  gill  net, 
beach  seine,  fishwheel.  long  line,  fyke 
net  dip  net,  jigging  gear,  spear,  or  lead, 
subject  to  the  following  restrictions, 
which  also  apply  to  subsistence  salmon 
fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  commercial  salmon 
fishing  season,  a  commercial  fisherman 
may  not  operate  more  than  one  type  of 
gear  at  a  time,  for  commercial  and 
subsistence  purposes,  except  that  in 
Subdistrict  4-A.  upstream  from  the 
mouth  of  Stink  Creek,  a  commercial 
fisherman  may.  at  any  time,  assist 
subsistence  fishermen  in  the  operation 
of  subsistence  fishing  gear 

(B)  The  aggregate  length  of  set  gill  net 
in  use  by  an  individual  may  not  exceed 
150  fathoms  and  each  drift  gill  net  in  use 
by  an  individual  may  not  exceed  50 
fathoms  in  length; 

(C)  In  Subdistricts  4,  5  and  6,  it  is 
unlawful  to  set  subsistence  fishing  gear 
within  20  feet  of  other  operating 
commercial  or  subsistence  fishing  gear; 

(D)  A  gill  net  may  obstruct  not  more 
than  one-half  the  width  of  any  fish 
stream;  a  stationary  fishing  device  may 
obstruct  not  more  than  one-half  width  of 
any  salmon  stream. 

(iv)  Salmon  may  be  taken  only  by  set 
giU  net  or  fishwheel.  No  person  may 
operate  a  gill  net  having  a  mesh  size 
larger  than  six  inches  after  a  date 
specified  by  emergency  order  issued 
between  July  5  through  July  25. 

(v)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed  on 
the  side  of  the  fishwheel  facing 
midstream  of  the  river. 

(vi)  For  all  gill  nets  and  unattended 
gear  that  are  fished  under  the  ice,  the 
first  initial,  last  name,  and  address  of 
the  operator  must  be  plainly  and  legibly 
inscribed  on  a  stake  inserted  in  the  ice 
and  attached  to  the  gear. 

(vii)  In  Districts  1,  2,  and  3, 
commercial  fishermen  may  not  take 
salmon  for  subsistence  purposes  by  gill 
nets  larger  than  six-inch  mesh  during 
periods  established  by  emergency  order. 

(viii)  In  Districts  4,  5  and  6,  salmon 
may  not  be  taken  for  subsistence 
purposes  by  drift  gill  nets,  except  as 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek  king  salmon 
may  be  taken  by  drift  gill  nets  from  June 
21  through  July  14,  and  chum  salmon 
may  be  taken  by  drift  gill  neU  after 
August  2; 

(B)  No  person  may  operate  a  drift  gill 
net  that  is  more  than  150  feet  in  length 
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during  the  seasons  described  in  this 
section. 

(ix)  Except  as  provided  in  this  section, 
fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  Hshing 
pennit. 

(x)  A  subsistence  fishing  permit  is 
required  as  follows: 

(A)  For  the  Yukon  River  drainage  horn 
the  mouth  of  Hess  Creek  to  the  mouth  of 
the  Dall  Riven 

(B)  For  the  Yukon  River  drainage  from 
Alaska  Department  of  Fish  and  Game 
regulatory  markers  placed  near  the 
upstream  mouth  of  22  Mile  Slough 
upstream  to  the  U.S.-Canada  border; 

(C)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  Riven 

(D)  For  whitefish  and  suckers  in  the 
waters  listed; 

(E)  For  the  taking  of  pike  in  waters  of 
the  Tolovana  River  drainage  upstream 
of  its  confluence  %vith  the  Tanana  Riven 

(F)  For  the  taking  of  salmon  in 
Subdistricts  6-A  and  &-B. 

(xi]  Except  as  otherwise  provided,  and 
except  as  may  be  provided  by  the  terms 
of  a  subsistence  fishing  permit,  there  is 
no  closed  season  on  fish  other  than 
salmon. 

(xii)  bi  addition  to  the  subsistence 
fishing  permit  conditions,  permits  issued 
for  fish  other  than  salmon  may  also 
designate  restrictive  measures  for  the 
conservation  of  salmon. 

(xiii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xiv)  Only  those  residents  domiciled 
within  20  miles  of  the  coast  between  the 
terminus  of  the  Black  River  and  the 
westernmost  point  of  the  Naskonaf 
Peninsula  may  take  herring  and  herring 
roe  in  that  location. 

(xv)  Only  those  residents  domiciled  in 
rural  locations  in  the  Yukon  Area,  as 
determined  by  the  Federal  Subsistence 
Board,  including  the  community  of 
Stebbins.  may  take  salmon  in  the  Yukon 
Area. 

(xvi)  Only  those  residents  domiciled 
in  rural  locations  in  the  Yukon  River 
drainage,  as  determined  by  the  Federal 
Subsistence  Board  including  the 
communities  of  Stebbins,  Scammon  Bay, 
Hooper  Bay,  and  Chevak  may  take 
Yukon  River  Fall  chum  salmon  for 
subsistence  purposes. 

(xvii)  Only  those  residents  domiciled 
in  rural  locations  in  the  Yukon  Area,  as 
determined  by  the  Federal  Subsistence 
Board,  may  take  freshwater  fish  species, 
including  sheefish,  whitefish,  lamprey, 
burbot,  sucker,  grayling,  pike,  char,  and 
blackfish.  in  the  Yukon  Area. 

(xviii)  The  following  locations  in  the 
upper  Yukon  River  drainage  are  closed 
to  subsistence  fishing,  except  that 
whitefish  and  suckers  may  be  taken 


under  the  authority  of  a  subsistence 
fishing  permit  designating  measures  for 
the  protection  of  other  fish:  the  following 
streams  and  within  500  feet  of  their 
mouths:  Birth  Creek;  Dall  River,  June  10 
through  September  10; 

(xix)  The  following  drainages  located 
north  of  the  main  Yukon  River  are 
closed  to  subsistence  fishing: 

(A)  Kanuti  River,  upstream  from  a 
point  five  miles  downstream  of  the  State 
highway  crossing; 

(B)  Fish  Creek,  upstream  from  the 
mouth  of  Bonanza  Creek; 

(C)  Bonanza  Creek; 

(D)  Jim  River,  including  Prospect 
Creek  and  Douglas  Creek; 

(E)  South  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  Jim 

Riven 

(F)  Middle  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  the 
North  Fork; 

(G)  North  Pork  of  the  Chandalar  River 
system  upstream  from  the  mouth  of 
Quartz  Creek. 

(xx)  The  main  Tanana  River  and  its 
adjoining  sloughs  are  closed  to 
subsistence  fishing  between  the  mouth 
of  the  Saicha  River  and  the  mouth  of  the 
Gerstle  River,  except  that  salmon  may 
be  taken  in  the  area  upstream  of  the 
Richardson  Highway  bridge  to  the 
mouth  of  Clearwater  Creek  after 
November  20. 

(xxi)  Waters  of  the  Tanana  River 
drainage  are  closed  to  the  subsistence 
taking  of  pike  between  the  mouth  of  the 
Kantishna  River  and  Delta  River  at 
Black  Rapids  on  the  Richardson 
Highway  and  Cathedral  Rapids  on  the 
Alaska  Highway,  except  that  pike  may 
be  taken  for  subsistence  purposes  in  the 
Tolovana  River  drainage  upstream  from 
its  confluence  with  the  Tanana  River. 

(xxii)  The  Delta  River  is  closed  to 
subsistence  fishing,  except  that  salmon 
may  be  taken  after  November  20. 

(xxiii)  The  following  locations  are 
closed  to  subsistence  fishing: 

(A)  The  following  rivers  and  creeks 
and  within  500  feet  of  their  mouths: 
Delta  Clearwater  River  (Clearwater 
Creek  at  64°06'  N.  lat.,  145''34'  W.  long), 
Richardson  Clearwater  Creek  (Clear 
Creek  at  64'14'  N.  lat.,  146°16*  W.  long). 
Goodpaster  River,  Chena  River,  LitUe 
Chena  River.  Little  Saicha  River.  Blue 
Creek.  Big  Salt  River.  Shaw  Creek,  Bear 
Creek.  McDonald  Creek.  Moose  Creek, 
Hess  Creek,  and  Beaver  Creek; 

(B)  Ray  River  and  Saicha  River 
upstream  of  a  line  between  Alaska 
department  of  Fish  and  Came 
regulatory  markers  located  at  the  mouth 
of  the  rivers; 

(C)  Deadman.  )an,  Boleo,  Birch,  Lost, 
Harding,  Craig.  Fielding.  Two-Mile, 
Quartz,  and  Little  Harding  lakes; 


(D)  Piledriver  and  Badger  (Chena) 

sloughs. 

(xxiv)  The  following  waters  are  closed 
to  the  taking  of  chum  salmon  from 
August  15  through  December  31: 

(A)  Toklat  River. 

(B)  Kantishna  River  from  the  mouth  of 
the  Toklat  River  to  its  confluence  with 
the  Tanana  River. 

(xxv)  Salmon  may  be  taken  only  by 
set  gill  nets  in  those  locations  described 
below  after  July  19: 

(A)  Waters  of  the  Black  River 
including  waters  within  one  nautical 
mile  of  its  terminus; 

(B)  Waters  of  Kwikluak  Pass 
downstream  of  Agmulegut  and  the 
waters  of  Kwemeluk  Pass; 

(C)  Waters  of  Alakanuk  Pass 
dowmstream  from  the  mouth  of 
Kuiukpak  Slough; 

(D)  Waters  of  Kwiguk  Pass 
downstream  to  the  mouth  of 
Kawokhawik  Slough: 

(E)  Waters  of  Kawanak  Pass 
downstream  from  Sea  Gull  Point; 

(F)  Waters  of  Apoon  Pass 
downstream  from  the  mouth  of  the 
Kotlik  River  and  waters  of  Okwega  Pass 
downstream  from  its  confluence  with 
Apoon  Pass; 

(G)  Waters  within  one  nautical  mile 
seaward  from  any  grassland  bank  in 
District  1. 

(xxvi)  In  the  following  locations, 
salmon  may  be  taken  only  during  the 
open  weekly  fishing  periods  of  the 
conunercial  salmon  fishing  season  and 
may  not  be  taken  for  24  hours  before  the 
opening  and  24  hours  after  the  closure  of 
the  commercial  salmon  fishing  season 
except: 

(A)  Through  luly  19  in  Districts  1  and 
2  subsistence  fishing  periods  will  be 
established  by  emergency  order  every 
other  weekend  during  commercial 
salmon  fishing  closures; 

(B)  After  July  19  in  District  1.  except 
for  the  set  net  only  locations,  and  in 
District  2.  a  24  hour  subsistence  fishing 
period  will  be  established  by  emergency 
order  each  weekend  during  commercial 
salmon  fishing  closures; 

(C)  In  Subdislrict  4-A  from  June  15 
through  August  1,  salmon  may  be  taken 
from  6  p.m.  Sunday  until  6  pjn.  Tuesday 
and  from  6  p.m.  Wednesday  until  6  pjn. 
Friday; 

(D)  In  Subdistricts  4-B  and  4-C  from 
June  15  through  September  3a  salmon 
may  be  taken  from  6  p.m.  Sunday  until  6 
p.m.  Tuesday  and  from  6  p.m. 
Wednesday  until  6  p.m.  Friday; 

(E)  District  5.  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D: 

(F)  District  6.  excluding 

(1)  the  Kantishna  River  drainage  and 
that  portion  of  the  Tanana  River 
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(D)  Piledriver  and  Badger  (Chena) 
sloughs. 

(xxiv)  The  following  waters  are  closed 
to  the  taking  of  chum  salmon  from 
August  15  through  December  31: 

(A)  Toklat  River. 

(B)  Kantishna  River  from  the  mouth  of 
the  Toklat  River  to  its  confluence  with 
the  Tanana  River. 

(xxv)  Salmon  may  be  taken  only  by 
set  gill  nets  in  those  locations  described 
below  after  ]uly  19: 

(A)  Waters  of  the  Black  River 
incluiding  waters  within  one  nautical 
mile  of  its  terminus; 

(B)  Waters  of  Kwikluak  Pass 
downstream  of  Agmulegut  and  the 
waters  of  Kwemehik  Pass; 

(C)  Waters  of  Alakanuk  Pass 
downstream  from  the  mouth  of 
Kuiukpak  Slough; 

(D)  Waters  of  Kwiguk  Pass 
downstream  to  the  mouth  of 
Kawokhawik  Slough; 

(E)  Waters  of  Kawanak  Pass 
downstream  from  Sea  Gull  Point; 

(F)  Waters  of  Apoon  Pass 
downstream  from  the  mouth  of  the 
Kotlik  River  and  waters  of  Okwega  Pass 
downstream  from  its  confluence  with 
Apoon  Pass; 

(G)  Waters  within  one  nautical  mile 
seaward  from  any  grassland  bank  in 
District  1. 

(xxvi)  In  the  following  locations, 
salmon  may  be  taken  only  during  the 
open  weekly  fishing  periods  of  the 
conunercial  salmon  Hshing  season  and 
may  not  be  taken  for  24  hours  before  the 
opening  and  24  hours  after  the  closure  of 
the  commercial  salmon  fishing  season 
except: 

(A)  Through  July  19  in  Districts  1  and 
2  subsistence  fishing  periods  will  be 
established  by  emergency  order  every 
other  weekend  during  commercial 
salmon  fishing  closures; 

(B)  After  July  19  in  District  1,  except 
for  the  set  net  only  locations,  and  in 
District  2,  a  24  hour  subsistence  fishing 
period  will  be  established  by  emergency 
order  each  weekend  during  commercial 
salmon  fishing  closures; 

(C)  In  Subdistrict  4-A  from  June  15 
through  August  1,  salmon  may  be  taken 
from  6  p.m.  Sunday  until  6  p.m.  Tuesday 
and  from  6  p.m.  Wednesday  until  6  pjn. 
Friday; 

(D)  In  Subdistricts  4-B  and  4-C  from 
June  15  through  September  3a  salmon 
may  be  taken  from  6  p.m.  Sunday  until  6 
p.m.  Tuesday  and  from  6  p.m. 
Wednesday  until  6  pan.  Friday; 

(E)  District  5,  excluding  the  Toiitna 
River  drainage  and  Subdistrict  5-D: 

(F)  District  6.  excluding 
(1)  the  Kantishna  River  drainage  and 

that  portion  of  the  Tanana  River 


Federal  Register  /  Vol.  56.  No.  236  /  Monday.  December  9.  1991  /  Proposed  Rules 64435 


drainage  upstream  of  the  mouth  of  the 
Salcha  Riven 

(2)  subdistrict  6-B,  from  the 
downstream  end  of  Crescent  Island  to 
three  miles  upstream  of  the  mouth  of  the 
Totchaket  Slough,  where  salmon  may  be 
taken  from  6  p.m.  Friday  until  6  p.m. 
Wednesday. 

(xxvii)  Dtiring  any  commercial  salmon 
fishing  season  closure  of  greater  than 
five  days  in  duration,  salmon  may  not 
be  taken  during  the  following  periods  in 
the  following  districts: 

(A)  In  District  4.  excluding  the 
Koyukuk  and  Innoko  River  drainages, 
salmon  may  not  be  taken  from  6  p.m. 
Friday  until  6  p.m.  Sunday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-B, 
salmon  may  not  be  taken  from  6  p.m. 
Sunday  until  6  p.m.  Tuesday; 

(C)  In  Subdistrict  6-A  and  6-B. 
excluding  the  Kantishna  River  drainage 
and  that  portion  of  the  Tanana  River 
drainage  upstream  of  the  mouth  of  the 
Salcha  River,  salmon  may  not  be  taken 
from  6  p.m.  Wednesday  until  6  p.m. 
Friday. 

(xxviii)  In  Subdistrict  6-C  and  that 
portion  of  the  Tanana  River  drainage 
upstream  to  the  mouth  of  the  Salcha 
River,  salmon  may  not  be  taken 
following  the  closure  of  the  commercial 
salmon  fishing  season  from  6  p.m. 
Monday  until  6  p.m.  Friday. 

(xxix)  Adjustments  may  have  to  be 
made  to  the  subsistence  salmon  fishing 
seasons  and  fishing  periods  to  protect 
healthy  populations. 

(xxx)  Pike  may  not  be  taken  with  gill 
nets  in  the  waters  of  the  Tolovana  River 
drainage  from  October  15  through  April 
14. 

(xxxi)  An  Alaska  Commercial 
Fisheries  Entry  Commission  salmon 
permit  holder  registered  for  the  set  net 
only  locations  may  not  use  drift  gill  nets 
for  the  subsistence  taking  of  salmon  in 
Districts  1,  2,  and  3. 

(xxxii)  Commercial  salmon  fisherman 
who  is  registered  for  Districts  1. 2.  or  3 
may  not  take  salmon  for  subsistence 
purposes  in  any  other  district  located 
downstream  from  Old  Paradise  Village. 

(xxxiii)  During  any  commercial 
salmon  fishing  season  closure  of  greater 
than  five  days  in  duration,  salmon  may 
not  be  taken  during  the  following 
periods  in  the  following  districts: 

(A)  In  District  4.  excluding  the 
Koyukuk  and  Innoko  River  drainages, 
salmon  may  not  be  taken  from  6  p.m. 
Friday  until  6  p.m.  Sunday; 

(xxxiv)  In  District  4,  commercial 
fishermen  may  not  take  salmon  for 
subsistence  purposes  daring  the 
commercial  salmon  fishing  season  by 
gill  nets  larger  than  six  inch  mesh  after  a 


date  specified  by  emergency  order 
issued  between  July  10  and  July  31. 

(xxxv)  In  Districts  4,  5  and  6,  salmon 
may  not  be  taken  for  subsistence 
purposes  by  drift  gill  nets,  except  as 
follows: 

(A)  In  Subdistrict  4-A.  upstream  from 
the  mouth  of  Stink  Creek  king  salmon 
may  be  taken  by  drift  gill  nets  from  June 
21  through  July  14.  and  chum  salmon 
may  be  taken  by  drift  gill  nets  after 
August  2; 

(B)  No  person  may  operate  a  drift  gill 
net  that  is  more  than  150  feet  in  length 
during  the  seasons  described  in  this 
section. 

(xxxvi)  In  Subdistricts  5-A.  5-B.  5-C. 
and  that  portion  of  Subdistrict  5-D 
downstream  from  Long  Point,  no  person 
may  possess  salmon  taken  for 
subsistence  purposes  during  a 
commercial  fishing  period,  unless  the 
dorsal  fin  has  been  immediately 
removed  from  the  salmon.  A  person  may 
not  sell  or  purchase  salmon  from  which 
the  dorsal  fin  has  been  removed. 

(xxxvii)  In  addition  to  the  subsistence 
fishing  permit  conditions,  permits  issued 
for  the  taking  of  salmon  in  Subdistricts 
6-A  and  6-^  must  also  contain  the 
following  requirements: 

(A)  Salmon  may  be  taken  only  by  set 
gill  net  or  fishwheel.  No  household  may 
operate  more  than  one  fishwheel. 

(B)  Each  person  subsistence  fishing 
shall  keep  acctirate  daily  records  of  his/ 
her  catch,  the  number  of  fish  taken  by 
species,  location  and  date  of  the  catch, 
and  other  information  that  the  Alaska 
Department  of  Fish  and  Came  may 
require  for  management  or  conservation 
purposes. 

(C)  In  that  portion  of  Subdistrict  6-^ 
three  miles  or  more  upstream  of  the 
mouth  of  Totchaket  Slough,  each 
permittee  shall  report  the  number  of 
salmon  taken  to  the  Alaska  Department 
of  Fish  and  Game  once  each  week,  or  as 
specified  on  the  permit.  In  the  remainder 
of  Subdistrict  6-B  and  in  Subdistrict  6- 
A,  each  permittee  shall  report  the  total 
number  of  salmon  taken  to  the  Alaska 
Department  of  Fish  and  Game  no  later 
than  October  31. 

(xxxviii)  Subsistence  fishermen  taking 
salmon  in  Subdistrict  &-C  shall  report 
their  salmon  catches  at  designated 
Alaska  Department  of  Fish  and  Game 
check  stations  by  the  end  of  each 
weekly  fishing  period.  Immediately  after 
salmon  have  been  taken,  catches  must 
be  recorded  on  a  harvest  form  provided 
by  the  department 

(xxxix)  The  annual  possession  limit 
for  the  holder  of  a  Subdistrict  6-C 
subsistence  salmon  fishing  permit  is  10 
king  salmon  and  75  chum  salmon  for 
periods  through  August  15  and  75  chum 


and  coho  salmon  for  periods  after 
August  15. 

(xl]  Subsistence  salmon  harvest  limits 
in  Subdistrict  6-C  are  750  king  salmon 
and  5,000  chum  salmon  taken  through 
August  15  and  5,200  chum  and  coho 
salmon  combined  taken  after  August  15. 
When  either  the  king  or  chum  salmon 
harvest  limit  for  periods  before  August 
16  has  been  taken,  the  subsistence 
salmon  fishing  season  in  Subdistrict  6-C 
will  close.  A  later  season  will  open  after 
August  15  to  allow  the  taking  of  the 
harvest  limit  for  periods  after  August  15. 
If  the  chum  salmon  harvest  limit  has  not 
been  obtained  through  August  15.  the 
remaining  harvest  will  not  be  added  to 
the  chum  salmon  harvest  level  for 
periods  after  August  15. 

(xli)  Subsistence  salmon  fishing 
seasons  and  weekly  fishing  periods  for 
Subdistrict  6-C  are  as  follows: 

(A)  Salmon  may  be  taken  at  any  time 
except  salmon  may  not  be  taken  for  24 
hours  before  the  opening  and  after  the 
closing  of  the  commercial  salmon  fishing 
seasons  and  during  closed  weekly 
commercial  salmon  fishing  periods; 

(B)  Weekly  subsistence  salmon  fishing 
periods  that  follow  closures  of  the 
commercial  salmon  fishing  seasons  will 
be  established  by  emergency  order; 

(C)  The  annual  harvest  limit  for  the 
holder  of  a  Subdistrict  6-A  or  6-B 
subsistence  salmon  fishing  permit  is  60 
Chinook  salmon  and  500  chum  salmon 
for  the  period  through  August  15  of  a 
year,  and  2.000  chum  and  coho  salmon 
combined  for  the  period  after  August  15. 
Upon  request,  permits  for  additional 
salmon  may  be  issued  by  the 
Department 

(D)  Unless  otherwise  provided,  from 
June  20  through  September  30,  open 
subsistence  salmon  fishing  periods  are 
concurrent  with  open  commercial 
salmon  fishing  periods.  During  closures 
of  the  commercial  salmon  fishery,  open 
subsistence  salmon  fishing  periods  are 
as  specified  in  5  Alaska  Administrative 
Code  05.387. 

(E)  In  the  Kantishna  River  drainage, 
the  open  subsistence  salmon  fishing 
periods  are  seven  days  per  week. 

(F)  In  Subdistrict  6-B  from  the 
dovtmstream  end  of  Crescent  Island  to  a 
line  three  miles  upstream  from  the 
mouth  of  the  Totdiaket  Slough,  the  open 
subsistence  salmon  fishing  periods  are 
from  6  p.m.  Friday  through  6  p.m. 
Wednesday. 

(4)  Kuskokwim  Area.  Federal 
subsistence  regulations  for  the 
subsistence  harvest  of  fish  are  in  effect 
for  all  waters  on  Nunivak  Island  and 
within  one  mile  of  its  shorelines  and  all 
waters  within  the  Old  Kuskokwim 
Wildlife  Refuge  as  defined  by 
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boundaries  established  prior  to  1959.  In 
the  remainder  of  the  Kuskokwim  area 
Federal  subsistence  fishing  regulations 
only  apply  to  non-navigable  waters  on 
Federal  public  lands. 

(i]  Unless  otherwise  restricted,  salmon 
may  be  taken  in  the  Kuskokwim  area  at 
any  time. 

(ii)  Except  as  otherwise  provided, 
there  is  no  closed  season  on  fish  and 
other  than  salmon. 

(iii)  Salmon  may  only  be  taken  by  gill 
net,  beach  seine,  or  fishwheel  subject  to 
the  restrictions  set  forth  in  this  chapter, 
except  that  salmon  may  also  be  taken 
by  spear  in  the  Holitna  River  drainage. 

(iv)  The  aggregate  length  of  set  gill 
nets  or  drift  gill  nets  in  use  by  any 
individual  for  taking  salmon  may  not 
exceed  50  fathoms. 

(v)  Fish  other  than  salmon  may  only 
be  taken  by  set  gill  net,  drift  gill  net, 
beach  seine,  fishwheel,  pot,  long  line, 
fyke  net,  dip  net,  jigging  gear,  spear,  or 
lead. 

(vi)  Each  subsistence  gill  net  operated 
in  tributaries  of  the  Kuskokwim  River 
must  be  attached  to  the  bank,  fished 
substantially  perpendicular  to  the  bank 
and  in  a  substantially  straight  line. 

(vii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  Rshing 
permit. 

(viii)  Only  those  residents  domiciled 
in  the  Kuskokwim  Area,  except  those 
persons  residing  on  the  United  States 
military  installation  located  on  Cape 
Neweiiham,  Sparevohn  USAFB,  and 
Tatalina  USAFB,  may  take  salmon  for 
subsistence  purposes  in  the  Kuskokwim 
Area. 

(ix)  Only  those  residents  domiciled  in 
the  communities  of  Chevak,  Newtok, 
Tununak,  Toksook  Bay,  Nightmute, 
Chefomak,  Kipnuk,  Mekoryuk, 
Kwigillingok,  Kongiganak,  Eek,  and 
Tuntutuliak  may  take  for  subsistence 
purposes  Pacific  cod  in  the  Kuskokwim 
area. 

(x)  Only  those  residents  domiciled 
within  20  miles  of  the  coast  between  the 
westernmost  tip  of  the  Naskonant 
Peninsula  and  the  terminus  of  the 
Ishowik  River  and  on  Nunivak  Island 
may  take  for  subsistence  purposes 
herring  and  herring  roe  in  those 
locations. 

(xi)  A  gill  net  may  obstruct  not  more 
than  one-half  the  width  of  any  fish 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  salmon  stream. 

(xii)  Kegs  or  buoys  attached  to 
subsistence  gill  nets  may  be  any  color 
except  red  during  any  open  weekly 
commercial  salmon  fishing  period. 

(xiii)  The  maximum  depth  of  gill  nets 
is  as  follows: 


(A)  Gill  nets  with  six-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gill  nets  with  greater  than  six-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth; 

(xiv]  In  addition  to  the  previously 
stated  requirements, 

(A)  Each  fishwheel  must  have  the  first 
initial,  last  name,  and  address  of  the 
operator  plainly  and  legibly  inscribed  on 
the  side  of  the  fishwheel  facing 
midstream  of  the  river, 

(B)  For  all  gill  nets  and  unattended 
gear  that  are  fished  under  the  ice,  the 
first  initial,  last  name,  and  address  of 
the  operator  must  be  plainly  and  legibly 
inscribed  on  a  stake  inserted  in  the  ice 
and  attached  to  the  gear. 

(xv)  In  that  portion  of  the  Kuskokwim 
River  drainage  from  the  north  end  of  Eek 
Island  upstream  to  the  mouth  of  the 
Kolmakof  River,  no  part  of  a  set  gill  net 
located  within  a  tributary  to  the 
Kuskokwim  River  may  be  set  or 
operated  within  150  feet  of  any  part  of 
another  set  gill  net. 

(xvi)  The  Goodnews  River  is  closed  to 
the  subsistence  taking  of  fish  by  nets 
east  of  a  line  between  Alaska 
Department  of  Fish  and  Game 
regulatory  markers  placed  near  the 
mouth  of  the  Ufigag  River  and  Alaska 
Department  of  Fish  and  Game 
regulatory  marker  placed  near  the 
mouth  of  the  Tunulik  River  24  hours 
before,  during,  and  six  hours  after  each 
open  commercial  salmon  fishing  period. 

(xvii)  The  Kanektok  River  is  closed  to 
the  subsistence  taking  of  fish  by  nets  up 
stream  of  Alaska  Department  of  Pish 
and  Game  regulatory  markers  placed 
near  the  mouth  24  hours  before,  during 
and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(xviii)  The  Arolik  River  is  closed  to 
the  subsistence  taking  of  fish  by  the  nets 
upstream  of  Alaska  Department  of  Fish 
and  Game  regulatory  markers  placed 
near  the  mouth  24  hours  before,  during, 
and  six  hours  after  each  open 
commercial  salmon  fishing  period. 

(xix)  In  District  1  and  in  those  waters 
of  the  Koskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  salmon  may  be 
taken  at  any  time  except  salmon  may 
not  be  taken  for  16  hours  before,  during 
and  for  six  hours  after,  each  open 
commercial  salmon  fishing  period  for 
District  1. 

(xx)  In  District  1,  Kuskokuak  Slough 
only,  salmon  may  be  taken  at  any  time 
except: 

(A)  From  June  1  through  July  31, 
salmon  may  not  be  taken  for  24  hours 
before  and  during  each  open  commercial 
salmon  fishing  period  in  the  district. 


(B)  From  August  1  through  August  31. 
salmon  may  not  be  taken  for  15  hours 
before  and  during  each  open  commercial 
salmon  fishing  period  in  the  district 

(xxi)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the  Kuskokwim 
River  within  that  district  salmon  may 
be  taken  at  any  time,  except  that  from 
June  1  through  September  8  salmon  may 
not  be  taken  for  24  hours  before,  during, 
and  six  hours  after  each  open 
commercial  salmon  fishing  period  in  the 
district. 

(xxii)  In  Districts  4  and  5,  salmon  may 
be  taken  at  any  time  except  from  June  1 
through  September  8,  salmon  may  not  be 
taken  for  24  hours  before,  during,  and  6 
hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 

(5)  Bristol  Bay  Area.  At  this  time  the 
Federal  Government  is  only  exerting  its 
control  on  subsistence  fishing  in  non- 
navigable  fresh  waters  on  Federal  public 
lands. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit  fish  may  be 
taken  at  any  time  in  the  Bristol  Bay 
Area. 

(ii)  Within  the  waters  of  a  district 
open  during  the  conunercial  salmon 
fishing  season,  salmon  may  be  taken 
only  during  open  commercial  salmon 
fishing  periods. 

(iii)  The  total  aimual  possession  limit 
for  a  subsistence  salmon  fishing  permit 
issued  under  this  section  is  200  sockeye 
salmon. 

(iv)  Salmon,  trout  and  char  may  only 
be  taken  under  authority  of  a 
subsistence  fishing  permit. 

(v)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(vi)  No  set  gill  net  may  obstruct  more 
than  one-half  the  width  of  a  stream. 

(vii)  Each  set  gill  net  must  be  staked 
and  buoyed. 

(viii)  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
sabnon  net  gear. 

(ix)  Fish,  other  than  salmon,  herring 
and  capelin  may  be  taken  by  gear 
previously  listed  unless  restricted  under 
the  terms  of  a  subsistence  fishing 
permit 

(x)  Within  any  district,  salmon, 
herring,  and  capelin  may  only  be  taken 
by  drift  and  set  gill  nets. 

(xi)  Outside  the  boundaries  of  any 
district  salmon  may  only  be  taken  by 
set  gill  net  except  Uiat  salmon  may  also 
be  taken  by  spear  in  the  Togiak  River 
excluding  its  tributaries. 

(xii)  The  maximum  lengths  for  set  gill 
nets  used  to  take  salmon  are  as  follows: 
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(B)  From  August  1  through  August  31. 
salmon  may  not  be  taken  for  15  hours 
before  and  during  each  open  commercial 
salmon  fishing  period  in  the  district. 

(xxi)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the  Kuskokwim 
River  within  that  district,  salmon  may 
be  taken  at  any  time,  except  that  from 
June  1  through  September  8  salmon  may 
not  be  taken  for  24  hours  before,  during, 
and  six  hours  after  each  open 
commercial  salmon  fishing  period  in  the 
district. 

(xxli)  In  Districts  4  and  5,  salmon  may 
be  taken  at  any  time  except  from  lune  1 
through  September  8,  salmon  may  not  be 
taken  for  24  hours  before,  during,  and  8 
hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 

(5)  Bristol  Bay  Area.  At  this  time  the 
Federal  Government  is  only  exerting  its 
control  on  subsistence  fishing  in  non- 
navigable  fresh  waters  on  Federal  public 
lands. 

(i)  Unless  restricted  in  this  section  or 
imless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Bristol  Bay 
Area. 

(ii)  Within  the  waters  of  a  district 
open  during  the  commercial  salmon 
fishing  season,  salmon  may  be  taken 
only  during  open  commercial  salmon 
fishing  periods. 

(iii)  The  total  annual  possession  limit 
for  a  subsistence  salmon  fishing  permit 
issued  under  this  section  is  200  sockeye 
salmon. 

(iv)  Salmon,  trout  and  char  may  only 
be  taken  under  authority  of  a 
subsistence  fishing  permit. 

(v)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(vi)  No  set  gill  net  may  obstruct  more 
than  one-half  the  width  of  a  stream. 

(vii]  Each  set  gill  net  must  be  staked 
and  buoyed. 

(viii]  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(ix)  Fish,  other  than  salmon,  herring 
and  capelin  may  be  taken  by  gear 
previously  listed  unless  restricted  under 
the  terms  of  a  subsistence  fishing 
permit. 

(x)  Within  any  district,  salmon, 
herring,  and  capelin  may  only  be  taken 
by  drift  and  set  gill  nets. 

(xi)  Outside  the  boundaries  of  any 
district,  salmon  may  only  be  taken  by 
set  gill  net,  except  that  salmon  may  also 
be  taken  by  spear  in  the  Togiak  River 
excluding  its  tributaries. 

(xii]  The  maximum  lengths  for  set  gill 
nets  used  to  take  salmon  are  as  follows: 


(A)  In  the  Naknek,  Egegik  and 
Ugashik  Rivers,  in  the  Nushagak 
District,  and  in  Naknek  Lake,  set  gill 
nets  may  not  exceed  10  fathoms  in 
length; 

(B)  In  the  remaining  waters  of  the 
area,  set  gill  nets  may  not  exceed  25 
fathoms  in  length. 

(xiii)  In  the  Naknek,  Egegik,  and 
Ugashik  Rivers  from  9  a.m.  )une  23 
through  9  a.m.  ]uly  17,  salmon  may  be 
taken  only  from  9  a.m.  Tuesday  to  9  a.m. 
Wednesday  and  9  a.m.  Saturday  to  9 
a.m.  Sunday. 

(xiv)  Except  for  the  western  shore  of 
the  Newhalen  River,  waters  used  by 
salmon  are  closed  to  the  subsistence 
taking  of  fish  within  300  feet  of  a  stream 
mouth. 

(xv)  Nushagak  District: 

(A)  In  the  open  waters  of  the 
Nushagak  District,  provision  shall  be 
made  for  subsistence  salmon  fishing  by 
emergency  order  whenever  there  are 
commercial  salmon  fishing  closures  of 
five  or  more  days.  During  these 
emergency  order  openings, 

(1)  Set  gill  nets  may  not  be  more  than 
10  fathoms  in  length; 

[2]  No  set  gill  net  may  be  set  or 
operated  within  450  feet  of  another  set 
gill  net,  and 

[3)  Catches  during  the  emergency 
order  openings  must  be  reported  to  the 
Dillingham  Alaska  Department  of  Fish 
and  Game  office  within  24  hours  after 
the  closure. 

(B)  In  the  Nushagak  District  from  an 
Alaska  Department  of  Fish  and  Game 
regulatory  marker  located  two  statute 
miles  south  of  Bradford  Point  to  an 
Alaska  Department  of  Fish  and  Game 
regulatory  marker  located  at  Red  Bluff 
on  the  west  shore  of  the  Wood  River, 
from  9  a.m.  June  16  through  9  a.m.  July 
17,  salmon  may  be  taken  only  from  9 
a.m.  Monday  to  9  a.m.  Tuesday,  9  a.m. 
Wednesday  to  9  a.m.  Thursday,  and  9 
a.m.  Friday  to  9  a.m.  Saturday. 

(C)  Only  those  residents  domiciled  in 
the  Nushagak  District  and  freshwater 
drainage  flowing  into  the  district  may 
take  salmon  in  the  district  and  those 
drainage. 

(xvi)  Naknek-Kvichak  District: 

(A)  From  October  1  through  December 
31.  sockeye  salmon  may  be  taken  along 
a  100  yard  length  of  the  west  shore  of 
Naknek  Lake  near  the  outlet  to  the 
Naknek  River  as  marked  by  Alaska 
Department  of  Fish  and  Game 
regulatory  markers. 

(B)  Subsistence  salmon  fishing  permits 
for  the  Naknek  River  drainage  will  be 
issued  only  through  the  Alaska 
Department  of  Fish  and  Game  King 
Salmon  office. 

(C)  Only  those  residents  domiciled  in 
the  Naknek  and  Kvichak  River  drainage 


may  take  salmon  in  the  Naknek  River 
drainage. 

(D)  Only  those  residents  domiciled  in 
the  Iliamna-Lake  Clark  drainage  may 
take  salmon  in  the  Iliamna-Lake  Clark 
drainage. 

(E)  Subsistence  fishing  with  nets  is 
prohibited  in  the  following  waters  and 
within  one-fourth  mile  of  the  terminus  of 
those  waters  during  the  period  from 
September  1  through  June  14:  Lower 
Talarik  Creek,  Roadhouse  Creek,  Nick 
G.  Creek,  Middle  Talarik  Creek.  Alexi 
Creek,  Cooper  River,  Upper  Talarik 
Creek,  Tazimina  River,  Kakhonak  River. 
Pete  Andrew  Creek,  Young's  Creek, 
Gibralter  River.  Zacker  Creek.  Chekok 
Creek,  Dennis  Creek,  Newhalen  River, 
Tomokok  Creek.  Belinda  Creek. 

(xvii)  Togiak  District: 

(A)  After  August  20,  no  person  may 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  River  Section 
and  the  Togiak  River  drainage  unless 
the  head  has  been  immediately  removed 
from  the  salmon.  It  is  unlawful  to 
purchase  or  sell  coho  salmon  from 
which  the  head  has  been  removed. 

(B)  Only  those  residents  domiciled  in 
the  Togiak  District,  freshwater  drainage 
flowing  into  the  district,  and  the 
community  of  Manokotak  may  take 
salmon  and  freshwater  fish  species  in 
the  district  and  those  drainages. 

(C)  Gill  nets  are  prohibited  in  that 
portion  of  the  Naknek  River  upstream 
from  Sovonaski; 

(6)  Aleutian  Islands  Area.  Federal 
subsistence  regulations  for  the 
subsistence  harvest  of  fish  are  in  effect 
for  all  waters  on  Federal  public  lands 
west  of  the  easternmost  tip  of  Ugamak 
Island  to  the  terminus  of  the  Aleutian 
Islands,  except  the  area  between 
Akutan  Pass  and  Samalga  Island.  In  the 
remainder  of  the  Aleutian  Island  area 
Federal  subsistence  fishing  regulations 
only  apply  to  non-navigable  waters  on 
Federal  pubUc  lands. 

(i)  Salmon  may  be  taken  by  seine  and 
gill  net,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 

(ii)  Fish  other  than  salmon  may  be 
taken  by  gear  previously,  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(iii)  The  waters  of  Unalaska  Lake  (at 
Unalaska  Village],  its  drainage  and  the 
outlet  stream,  and  within  500  yards  of  its 
terminus  are  closed  to  subsistence 
fishing. 

(iv)  The  Adak  District  is  closed  to  the 
taking  of  salmon. 

(v)  Salmon,  trout  and  char  may  be 
taken  only  under  the  terms  of  a 
subsistence  fishing  permit  except  that  a 
permit  is  not  required  in  the  Akutan, 
Umnak  and  Adak  Districts.  Not  more 
than  250  salmon  may  be  taken  for 


subsistence  purposes  unless  otherwise 
specified  on  the  subsistence  permit  A 
record  of  subsistence  caught  fish  must 
be  kept  on  the  reverse  side  of  the  permit 
The  record  must  be  completed 
immediately  upon  taking  subsistence 
caught  fish  and  must  be  returned  to  the 
local  representative  of  the  Alaska 
Department  of  Fish  and  Game  no  later 
than  October  31. 

(7)  Alaska  Peninsula  Area.  Federal 
Subsistence  regulations  for  the 
subsistence  harvest  of  fish  are  in  effect 
for  all  waters  on  and  within  one-mile  of 
Simeonof  Island.  In  the  remainder  of  the 
Alaska  Peninsula  Area  Federal 
subsistence  fishing  regulations  only 
apply  to  non-navigable  waters  on 
Federal  public  lands. 

(i)  Salmon  may  be  taken  at  any  time 
expect  within  24  hours  before  and 
within  12  hours  following  each  open 
weekly  commercial  salmon  fishing 
period  within  a  50  mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit 

(ii)  Fish  other  than  salmon  may  be 
taken  at  any  time  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(iii)  Salmon  may  be  taken  by  seine 
and  gill  net  or  with  gear  specified  on  a 
subsistence  fishing  permit 

(iv)  Fish  other  than  salmon  may  be 
taken  by  gear  previously  listed,  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit 

(v)  No  set  gill  net  may  exceed  100 
fathoms  in  length. 

(vi)  The  following  waters  are  closed  to 
subsistence  fishing  for  salmon: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  wnthin  500  yards  outside  the  mouth 
of  Nurse  Lagoon: 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth; 

(C)  Inshore  of  a  line  from  the  Pacific 
Pearl  dock  to  Black  Point  including  the 
inlet  and  Humboldt  Creek. 

(vii)  Salmon,  trout  and  char  may  be 
taken  only  under  the  authority  of  a 
subsistence  fishing  permit  A  record  of 
subsistence  caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit  The 
record  must  be  completed  immediately 
upon  taking  subsistence  caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  Alaska  Department 
of  Fish  and  Game  no  later  than  October 
31. 

(8)  Chignik  Area.  Federal  subsistence 
regulations  for  the  subsistence  harvest 
of  fish  are  in  effect  for  all  waters  on  and 
within  one  mile  of  each  of  the  Semidi 
Islands.  In  the  remainder  of  the  Chignik 
Area  Federal  regulations  only  apply  to 
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non-navigable  waters  on  Federal  public 
lands. 

(i)  Salmon  may  be  taken  by  seine  and 
gill  nets,  or  with  gear  specified  on  a 
subsistence  fishing  permit,  except  that 
in  Chignik  Lake,  salmon  may  not  be 
taken  with  purse  seines. 

(ii)  Fish  other  than  salmon  may  be 
taken  by  gear  previously  listed,  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(iii)  Salmon  may  not  be  taken  in  the 
Chignik  River,  upstream  from  the  Alaska 
Department  of  Fish  and  Game  weir  site 
or  counting  tower,  in  Black  Lake,  or  any 
tributary  to  Black  and  Chignik  Lakes. 

(iv]  Salmon,  trout  and  char  may  be 
taken  only  under  the  authority  of  a 
subsistence  permit.  A  record  of 
subsistence  caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit.  The 
record  must  be  completed  immediately 
upon  taking  subsistence  caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  Alaska  Department 
of  Fish  and  Game  no  later  than  October 
31. 

(v)  From  June  10  through  September 

30,  commercial  fishing  license  holders 
may  not  substitute  fish  for  salmon. 

(9)  Kodiak  Area,  (i)  At  this  time,  the 
Federal  Government  is  only  exerting  its 
control  over  subsistence  fishing  in  the 
following  waters: 

(A)  All  fresh  waters  within  the 
boundary  of  the  Kodiak  National 
Wildlife  Refuge  and  all  non-navigable 
waters  on  Federal  public  lands  on 
Kodiak  and  surrounding  islands. 

(B)  All  saltwater  enclosed  by  the 
boundaries  of  Womans  Bay,  Gibson 
Cove,  and  an  area  defined  by  a  line  one- 
half  mile  on  either  side  of  the  mouth  of 
Karluk  River,  and  extending  seaward 
3000  feet.  The  mouth  of  the  river  is 
closed  to  fishing. 

(C)  All  saltwater  enclosed  by  the 
boundaries  of  the  shoreline  of  Afognak 
Island  and  a  line  1500  feet  seaward  of 
the  shoreline. 

(D)  All  navigable  and  non-navigable 
fresh  waters  on  Afognak  Island 
enclosed  by  the  National  Wildlife 
Refuge  Boundaries. 

(ii)  Samon  may  be  taken  for 
subsistence  purposes  from  6  a.m.  until  9 
p.m.  from  January  1  through  December 

31,  with  the  following  exceptions: 

(A)  From  June  1  through  September  15, 
salmon  seine  vessels  may  not  be  used  to 
take  subsistence  salmon  for  24  hours 
before,  during,  and  for  24  hours  after 
any  open  commercial  salmon  fishing 
period; 

(B)  From  June  1  through  September  15, 
purse  seine  vessels  may  be  used  to  take 
salmon  only  with  gill  nets  and  no  other 
type  of  salmon  gear  may  be  on  board 
the  vessel: 


(iii)  Fish  other  than  salmon  may  be 
taken  at  any  time  unless  restricted  by 
the  terms  of  a  subsistence  fishing 
permit. 

(iv]  Unless  restricted  by  this  section 
or  under  the  terms  of  a  subsistence 
fishing  permit,  fish  may  be  taken  by  gear 
previously  listed. 

(v)  Salmon  may  be  taken  only  by  gill 
net  and  seine. 

(vi)  Subsistence  fishermem  must  be 
physically  present  at  the  net  at  all  times 
the  net  is  being  fished. 

(vii)  The  following  locations  are 
closed  to  the  subsistence  taking  of 
salmon: 

(A)  All  waters  of  Mill  Bay  and  all 
those  waters  bounded  by  a  line  from 
Spruce  Cape  to  the  northernmost  point 
of  Woody  Island,  then  to  the 
northernmost  point  of  Holiday  Island, 
then  to  a  point  on  Near  Island  opposite 
the  Kodiak  small  boat  harbor  entrance 
and  then  to  the  small  boat  harbor 
entrance; 

(B)  All  freshwater  systems  of  Little 
Afognak  River  and  Portage  Creek 
drainage  in  Discoverer  Bay; 

(C)  All  water  closed  to  commercial 
salmon  fishing  in  the  Barbara  Cove, 
Chiniak  Bay,  Saltery  Cove,  Pasagshak 
Bay,  Monashka  Bay  and  Anton  Larsen 
Bay,  and  all  waters  closed  to 
commercial  salmon  fishing  within  100 
yards  of  the  terminus  of  Selief  Bay 
Creek  and  north  and  west  of  a  line  from 
the  tip  of  Las  Point  to  the  tip  of  River 
Mouth  Point  of  Afognak  Bay; 

(D)  All  waters  300  yards  seaward  of 
the  terminus  of  Monks  Creek; 

(E)  From  August  15  through  September 
30,  all  waters  500  yards  seaward  of  the 
terminus  of  Little  Kitoi  Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island; 

(G)  All  waters  of  Ouzinkie  Harbor 
north  of  a  line  from  57°55'10"  N.  lat.. 
152°36'W.  long,  to  57°55'03"  N.  lat.. 
152''29'20"  long. 

(viii)  A  subsistence  fishing  permit  is 
required  for  taking  salmon,  trout  and 
char  for  subsistence  purposes.  A 
subsistence  fishing  permit  is  required  for 
taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  herring  sac  roe  season  from 
May  1  through  June  30.  All  subsistence 
Hshermen  shall  keep  a  record  of  the 
number  of  subsistence  Hsh  taken  each 
year.  The  number  of  subsistence  Bsh 
shall  be  recorded  on  the  reverse  side  of 
the  permit.  The  record  must  be 
completed  immediately  upon  landing 
subsistence  caught  fish  and  must  be 
returned  to  the  local  representative  of 
the  Alaska  Department  of  Fish  and 
Game  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 


(ix)  Only  those  residents  domiciled  in 
the  Kodiak  Island  Borough,  except  those 
residing  on  the  Kodiak  Coast  Guard 
Base,  may  take  salmon  in  the  Kodiak 
Area.  This  restriction  does  not  apply  to 
the  Mainland  District,  all  waters  along 
the  southside  of  the  Alaska  Peninsula 
bounded  by  the  latitude  of  Cape 
Douglas  (58°  52'  North  latitude)  mid- 
stream Shelikof  Strait,  and  west  of  the 
longitude  of  the  southern  entrance  of 
Kmuya  Bay  near  Kilokak  Rocks 
(57°11'22"  North  latitude,  156°20'30" 
West  longitude). 

(10)  Cook  Inlet  Area,  (i)  At  this  time, 
the  Federal  Government  is  only  exerting 
its  control  over  subsistence  fishing  in 
the  following  waters: 

(A)  All  waters  within  the  boundaries 
of  the  Kenai  National  Wildlife  Refuge. 

(B)  All  non-navigable  waters  on 
Federal  public  lands  within  the  Cook 
Inlet  Area. 

(ii)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Cook  Inlet  area. 

(iii)  Unless  otherwise  restricted  or 
under  the  terms  of  a  subsistence  fishing 
permit,  fish  may  be  taken  by  listed  gear. 

(iv)  All  salt  water  is  closed  to  the 
taking  of  finfish  except: 

(A)  TTie  Tyonek  and  Port  Graham 
Subdistricts; 

(B)  Salmon  may  be  taken  in  the 
Koyuktolik  Subdistrict. 

(v)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  otherwise  permitted. 

(vi)  Bottomfish  may  be  taken  by  legal 
gear  for  commercial  bottomfish  in  the 
area. 

(vii)  Smelt  and  herring  may  be  taken 
only  with  gill  nets  and  dip  nets.  Gill  nets 
used  to  take  smelt  may  not  exceed  50 
feet  in  length  and  two  inches  in  mesh 
size. 

(viii)  Whitefish  may  be  taken  only  In 
the  Tyonek  River  drainage  and  only 
under  the  authority  of  a  permit  issued  by 
the  department. 

(ix)  Gill  nets  may  not  be  used  in  fresh 
water,  except  for  the  taking  of  whitefish 
in  the  Tyonek  River  drainage. 

(x)  Trout,  grayling,  char,  and  burbot 
may  not  be  taken  in  fresh  water,  except 
that  dolly  varden  may  be  taken  in  fresh 
water  in  the  Port  Graham  Subdistrict. 

(xi)  Dolly  varden  may  be  taken  in 
fresh  water  only  under  the  authority  of  a 
subsistence  fishing  permit  issued  by  the 
department;  only  one  permit  may  be 
issued  to  a  household  each  year.  A 
subsistence  fishing  permit  holder  shall 
record  daily  dolly  varden  catches  on 
forms  provided  by  the  department. 

(xii)  Dolly  varden  may  be  taken  in 
fresh  water  for  subsistence  purposes  in 
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(ix)  Only  those  residents  domiciled  in 
the  Kodiak  Island  Borough,  except  those 
residing  on  the  Kodiak  Coast  Guard 
Base,  may  take  salmon  in  the  Kodiak 
Area.  This  restriction  does  not  apply  to 
the  Mainland  District,  all  waters  along 
the  southside  of  the  Alaska  Peninsula 
bounded  by  the  latitude  of  Cape 
Douglas  (58°  52'  North  latitude)  mid- 
stream Shelikof  Strait,  and  west  of  the 
longitude  of  the  southern  entrance  of 
Kmuya  Bay  near  Kilokak  Rocks 
(57°n'22"  North  latitude,  156°20'30" 
West  longitude). 

(10)  Cook  Inlet  Area,  (i)  At  this  time, 
the  Federal  Government  is  only  exerting 
its  control  over  subsistence  fishing  in 
the  following  waters: 

(A)  All  waters  within  the  boundaries 
of  the  Kenai  National  Wildlife  Refuge. 

(B)  All  non-navigable  waters  on 
Federal  public  lands  within  the  Cook 
Inlet  Area. 

(ii)  Unless  restricted  in  this  section  or 
imless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Cook  Inlet  area. 

(iii)  Unless  otherwise  restricted  or 
under  the  terms  of  a  subsistence  fishing 
permit,  fish  may  be  taken  by  listed  gear. 

(iv)  All  salt  water  is  closed  to  the 
taking  of  fmHsh  except: 

(A)  The  Tyonek  and  Port  Graham 
Subdistricts; 

(B)  Salmon  may  be  taken  in  the 
Koyuktolik  Subdistrict. 

(v)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  otherwise  permitted. 

(vi)  Bottomfish  may  be  taken  by  legal 
gear  for  commercial  bottomfish  in  the 
area. 

(vii)  Smelt  and  herring  may  be  taken 
only  with  gill  nets  and  dip  nets.  Gill  nets 
used  to  take  smelt  may  not  exceed  50 
feet  in  length  and  two  inches  in  mesh 
size. 

(viii)  Whitefish  may  be  taken  only  In 
the  Tyonek  River  drainage  and  only 
under  the  authority  of  a  permit  issued  by 
the  department. 

(ix)  Gill  nets  may  not  be  used  in  fresh 
water,  except  for  the  taking  of  whitefish 
in  the  Tyonek  River  drainage. 

(x)  Trout,  grayling,  char,  and  burbot 
may  not  be  taken  in  fresh  water,  except 
that  dolly  varden  may  be  taken  in  fresh 
water  in  the  Port  Graham  Subdistrict. 

(xi)  Dolly  varden  may  be  taken  in 
fresh  water  only  under  the  authority  of  a 
subsistence  fishing  permit  issued  by  the 
department;  only  one  permit  may  be 
issued  to  a  household  each  year.  A 
subsistence  fishing  permit  holder  shall 
record  daily  dolly  varden  catches  on 
forms  provided  by  the  department. 

(xii)  Dolly  varden  may  be  taken  in 
fresh  water  for  subsistence  purposes  in 
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the  Port  Graham  Subdistrict  only  from 
April  1  through  May  31. 

(xiii)  Only  those  residents  domiciled 
in  Port  Graham  and  English  Bay  may 
take  salmon  in  the  Port  Graham  and 
Koyuktolik  Subdistricts  and  dolly 
varden  in  fresh  water  in  the  Port 
Graham  Subdistrict. 

(xiv)  Dolly  varden  may  be  taken  in 
fresh  water  only  by  beach  seines  not 
exceeding  10  fathoms  in  length. 

(xv)  Salmon  may  be  taken  only  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  the  Alaska  Department 
of  Fish  and  Game;  only  one  permit  may 
be  issued  to  a  household  each  year.  A 
subsistence  fishing  permit  holder  shall 
record  daily  salmon  catches  on  forms 
provided  by  the  department. 

(xvi)  No  person  may  operate  or  assist 
in  the  operation  of  subsistence  salmon 
net  gear  on  the  same  day  that  person 
operates  or  assists  in  the  operation  of 
commercial  salmon  gear. 

(xvii)  Only  those  residents  domiciled 
in  the  village  of  Tyonek  may  take 
salmon  in  the  Tyonek  Subdistrict. 

(xviii)  Salmon  may  be  taken  only  as 
follows: 

(A)  In  the  Tyonek  subdistrict  by  set 
gill  nets  not  exceeding  10  fathoms  in 
length,  six  inches  in  mesh  size  and  45 
meshes  in  depth; 

(B)  In  the  Port  Graham  and  Koyuktolik 
Subdistricts  by  set  gill  nets  not 
exceeding  35  fathoms  in  length,  six 
inches  in  mesh  size  and  45  meshes  in 
depth; 

(C)  No  part  of  a  set  gill  net  may  be  set 
or  operated  within  600  feet  of  any  part 
of  another  set  gill  net. 

(xix)  Salmon  may  be  taken  for 
subsistence  purposes  only  as  follows: 

(A)  In  the  Tyonek  subdistrict; 

[1]  from  May  15  through  June  15  from 
4  a.m.  to  8  p.m.  on  Tuesdays.  Thursdays 
and  Fridays  (this  season  shall  close  by 
emergency  order  when  4,200  king 
salmon  are  taken); 

[2]  from  June  16  through  October  15 
from  6  a.m.  to  6  p.m.  on  Saturdays  (shall 
not  open  until  July  1  if  4.200  king  salmon 
are  taken  before  June  16). 

(B)  In  the  Port  Graham  and  Koyuktolik 
Subdistricts  from  April  1  through 
September  30  from  6  a.m.  Monday  until 
6  a.m.  Wednesday  and  from  6  a.m. 
Thursday  until  6  a.m.  Saturday. 

(xx)  No  person  may  possess  salmon 
taken  under  the  authority  of  a 
subsistence  fishing  permit  unless  both 
lobes  of  the  caudal  fin  (tail)  have  been 
immediately  removed  from  the  salmon. 

(xxi)  It  is  unlawful  to  purchase  or  sell 
salmon  from  which  both  lobes  of  the 
caudal  fin  (tail)  have  been  removed. 

(xxii)  The  total  annual  possession 
limit  for  each  subsistence  salmon  permit 
is  as  follows: 


(A)  There  is  no  total  annual 
possession  limit  for  holders  of  Port 
Graham  and  Koyuktolik  Subdistrict 
subsistence  salmon  fishing  permits; 

(B)  25  salmon  for  the  head  of 
household  and  10  salmon  for  each 
dependent  of  the  permit  holder. 

(C)  In  addition  to  the  limits  in  (b)  of 
this  subsection:  the  holder  of  a  Tyonek 
subdistrict  subsistence  salmon  fishing 
permit  may  take  70  king  salmon;  no 
more  than  4,200  king  salmon  may  be 
taken  in  the  Tyonek  subdistrict  during 
the  period  May  15  through  June  30. 

(11)  Prince  William  Sound  Area.  At 
this  time  Federal  subsistence  fishing 
regulations  only  apply  to  non-navigable 
waters  on  Federal  public  lands  in  the 
Prince  William  Sound  area. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Prince  William 
Sound  Area. 

(ii)  Fish  may  be  taken  by  gear 
previously  listed  unless  restricted  in  this 
section  or  under  the  term  of  a 
subsistence  fishing  permit. 

(iii)  Salmon  may  be  taken  only  by  the 
following  types  of  gear: 

(A)  In  the  Glennallen  Subdistrict  by 
fishwheels  or  dip  nets; 

(B)  The  Chitina  Subdistrict  is  closed  to 
subsistence  salmon  fishing; 

(iv)  Fishwheels  used  for  subsistence 
fishing  may  not  be  rented,  leased,  or 
otherwise  used  for  personal  gain. 
Subsistence  fishwheels  must  be 
removed  from  the  water  at  the  end  of 
the  permit  period.  Each  permittee  may 
operate  only  one  fishwheel  at  any  one 
time.  No  person  may  set  or  operate  a 
fishwheel  within  75  feet  of  another 
fishwheel.  No  fishwheel  may  have  more 
than  two  baskets. 

(v)  The  permit  holder  must  personally 
operate  the  fishwheel  or  dip  net.  A 
subsistence  fishwheel  or  dip  net  permit 
may  not  be  loaned  or  transferred  except 
as  permitted  by  Alaska  regulations. 

(vi)  A  wood  or  metal  plate  at  least  12 
inches  high  by  12  inches  wide,  bearing 
the  permit  holder's  name  and  address  in 
letters  and  numerals  at  least  one  inch 
high,  must  be  attached  to  each  fishwheel 
so  that  the  name  and  address  are  plainly 
visible. 

(vii)  Except  as  provided  in  this 
section,  fish  other  than  salmon  and 
freshwater  fish  species  may  be  taken  for 
subsistence  purposes  with  a  subsistence 
fishing  permit. 

(viii)  Salmon  and  freshwater  fish 
species  may  be  taken  only  under  the 
authority  of  a  subsistence  fishing  permit 

(ix)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 


(x)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  otherwise  permitted. 

(xi)  In  locations  open  to  commercial 
salmon  fishing  and  in  conformance  with 
commercial  salmon  fishing  regulations, 
the  annual  subsistence  salmon  limit  is 
as  follows: 

(A)  15  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  household  of  two 
persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household  over  two; 

(D)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(xii)  All  tributaries  of  the  Copper 
River  and  waters  of  the  Copper  River 
not  in  the  Upper  Copper  River  District 
are  closed  to  the  taking  of  salmon. 

(xiii)  A  subsistence  salmon  fishing 
permit  for  the  Upper  Copper  River 
District  will  be  issued  only  to  residents 
of  the  State  of  Alaska.  The  following 
apply  to  Upper  Copper  River  District 
subsistence  salmon  fishing  permits: 

(A)  Only  one  type  of  gear  may  be 
specified  on  a  permit; 

(B)  Only  one  permit  per  year  may  be 
issued  to  a  household; 

(C)  Permits  must  be  returned  to  the 
Alaska  Department  of  Fish  and  Game 
no  later  than  October  31.  or  a  permit  for 
the  following  year  may  be  denied. 

(D)  During  closed  fishing  periods,  the 
Alaska  Department  of  Fish  and  Game's 
Chitina  permit  issuing  station  may  be 
closed  or  operated  at  reduced  hours  to 
reduce  costs. 

(E)  A  household  may  not  be  issued 
both  a  Copper  River  Subsistence  Salmon 
Fishing  Permit  and  a  Chitina  Subdistrict 
Personal  Use  Salmon  Fishing  Permit. 

(xiv)  The  total  annual  possession  limit 
for  an  Upper  Copper  River  District 
subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  30  salmon  for  a  household  with 
one  person; 

(B)  60  salmon  for  a  household  with 
two  persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household  over  two; 

(D)  Upon  request,  permits  for 
additional  salmon  will  be  issued  with 
the  following  limits: 

(7)  No  more  than  a  total  of  200  salmon 
for  a  permit  issued  to  a  household  with 
one  person. 

[2]  No  more  than  a  total  of  500  salmon 
for  a  permit  issued  to  a  household  with 
two  or  more  persons. 

(xv)  Salmon  may  be  taken  in  the 
Upper  Copper  River  District  only  as 
follows: 

(A)  In  the  Glennallen  Subdistrict.  from 
June  1  through  September  30; 
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(B)  The  Chitina  stibdistricf  is  dosed  to 
subsistence  salmon  fishing; 

(C)  When  the  Copper  River 
subsistence  Rshery  is  closed  or 
restricted  because  of  an  inadequate 
escapement  of  sockeye  or  chinook 
salmon,  the  fishery  may  be  reopened 
September  1  for  the  taking  of  echo 
salmon,  which  constitute  the  majority  of 
the  salmon  at  that  time. 

(D)  No  person  may  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence  fishing 
permit  unless  the  dorsal  fin  has  been 
immediately  removed  from  the  salmon. 

(xvi)  Salmon  may  not  be  taken  in  the 
Chitina  Subdistrict  or  in  any  portion  of 
the  subdistrict  when  those  waters  are 
closed  to  subsistence  salmon  fishing. 

(xvii)  Croeswind  Lake  is  closed  to  all 
subsistence  fishing. 

(xviii]  Subsistence  salmon  fishing 
permits  for  the  Southwestern  District 
and  Green  Island  may  be  issued  only  to 
those  residents  domiciled  in  the 
Southwestern  District  which  is  maixdand 
waters  from  the  outer  point  on  the  north 
shore  of  Granite  Bay  to  Cape  Fairfield 
and  all  waters  surrounding  Knight 
Island,  Chenega  Island.  Bainbridge 
Island,  Evans  Island,  Ehington  Island, 
Latouche  Island  and  adjacent  islands. 
Salmon  may  be  taken  for  subsistence 
purposes  in  those  waters  only  as 
follows: 

(A)  Salmon  may  be  taken  only  in  the 
Southwestern  District,  as  described  in 
above,  and  along  the  northwestern 
shore  of  Green  Island  bom  the 
westernmost  Up  of  the  island  to  the 
northernmost  tip; 

(B)  SakxHi  may  be  taken  only  by  gill 
nets  up  to  150  fathoms  m  length,  except 
that  pink  salmon  may  i>e  taken  in  fresh 
waters  by  dipnets  only: 

(C)  Salmon  may  be  taken  only  &om 
May  IS  through  September  30; 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  Fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  S^tember  30,  seven  days 
per  week; 

(E)  No  Hshing  is  allowed  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries;  only  pink  salmon  may 
be  taken  in  fresh  waten 

(F)  There  are  no  bag  and  possession 
limits  for  this  fishery; 

(G)  Permits  may  be  issued  only  at 
Chenega  Bay  village. 

(xix]  Salmon,  other  than  chinook 
salmon,  may  be  taken  in  the  vicinity  of 
the  former  native  village  of  Batzulnetas 
under  the  following  conditions: 


(A)  Salmon  may  be  taken  only  in 
those  waters  of  the  Copper  River 
between  Alaska  Department  of  Fish  and 
Game  regulatory  markers  located  near 
the  mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  Alaska 
Department  of  Fish  and  Game 
regulatory  markers  identifying  the  open 
waters  of  the  creek; 

(B)  Fishwheels  and  dipnets  only  may 
be  used  on  the  Copper  River;  dipnets 
and  spears  only  may  be  used  in  Tanada 
Creek; 

(C)  Salmon  may  be  taken  only  from 
Jmie  1  through  September  1  or  until  the 
season  is  closed  by  emergency  order; 
fishing  periods  are  to  be  established  by 
emergency  order  and  are  two  days  per 
week  during  the  month  of  June  and  3.5 
days  per  week  for  the  remainder  of  the 
season; 

(D)  Chinook  sahnon  taken  must  be 
released  to  the  water  imharmed;  fish 
wheels  must  be  equipped  with  a  live 
box  or  be  monitored  at  all  times; 

(E)  The  permit  must  be  returned  to  the 
Alaska  Department  of  Fish  and  Game's 
Glermallen  office  no  later  than 
September  30  of  each  year. 

(xx)  Subsistence  salmon  fishing 
permits  for  those  waters  north  of  a  line 
from  Porcupine  Point  to  Granite  Point, 
and  south  of  a  tine  from  Point  Lowe  to 
Tongue  Point,  may  be  issued  only  to 
those  residents  domiciled  in  the  villages 
of  Tatitlek  and  Ellamar.  Salmon  may  be 
taken  for  subsistence  purposes  in  those 
waters  only  as  follows; 

(A)  Salmon  may  be  taken  only  in 
those  waters  north  of  a  line  from 
Porcupine  Point  to  Granite  Point,  and 
south  of  a  line  from  Point  Lowe  to 
Tongue  Point; 

(B)  Salmon  may  be  taken  only  by  gill 
nets  up  to  150  fathoms  in  length,  with  a 
maximimi  mesh  size  of  6.25  inches, 
except  that  pink  salmon  may  be  taken  in 
fresh  water  by  dipnets  only; 

(C)  Salmon  may  be  taken  only  from 
May  15  flirough  September  30; 

(D)  Fishing  periods  are  from  May  IS 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  September  30,  seven  days 
per  week; 

(E)  No  fishing  is  allowed  within  die 
closed  waters  areas  for  commercial 
salmon  fisheries;  only  pink  salmon  may 
be  taken  in  fresh  water, 

(F)  There  are  no  bag  and  possession 
limits  for  this  fishery; 


(G)  Permits  may  be  issued  only  at 
Tatitlek  village. 

(12J  Yakutat  Area.  At  this  time,  the 
Federal  Government  is  only  exerting  its 
control  over  subsistence  fishing  in  the 
following  waters:  all  waters  within  the 
boundaries  of  Glacier  Bay  National 
Preserve:  and,  all  non-navigable  waters 
on  Federal  public  lands  in  the  Yakutat 
area,  with  the  exception  of  such  waters 
within  Glacier  Bay  National  Park,  which 
is  closed  to  subsistence  uses. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Yakutat  area. 

(ii)  Salmon  may  not  be  taken  during 
the  period  commencing  48  hours  before 
an  opening  until  4A  hours  after  the 
closure  of  an  open  commercial  salmon 
net  fishing  season.  This  applies  to  each 
river  or  bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  Only  those  residents  domiciled 
east  of  Yakutat  Bay,  including  the 
islands  within  Yakutat  Bay.  west  of  the 
Situk  River  drainage,  and  south  of  and 
including  Knight  Island  may  take; 

(A)  Salmon  in  freshwater  upstream 
from  the  terminus  of  streams  and  rivers 
of  the  Yakutat  area  from  the  Doame 
River  to  the  Tsiu  River,  in  waters  of 
Yakutat  Bay  and  Russell  Fiord  inside  a 
tine  from  the  westernmost  point  of  Point 
Manby  to  the  southernmost  point  of 
Ocean  Cape,  and  in  waters  of  Icy  Bay 
inside  a  line  from  the  westernmost  tip  of 
Point  Riou  to  ley  Cape  Light 

(B)  Dolly  varden  char,  steelhead  trout, 
and  smelt  in  freshwater  upstream  from 
the  terminus  of  streams  and  rivers  of  the 
Yakutat  area  from  the  Doame  River  to 
Point  Manby,  and  in  waters  of  Yakutat 
Bay  and  Russell  Fiord  inside  a  line  from 
the  westernmost  point  of  Point  Manby 
to  the  southernmost  point  of  Ocean 
Cape. 

(v)  Fish  may  be  taken  by  gear 
previously  listed,  unless  restricted  in 
this  section  or  imder  the  terms  of  a 
subsistence  fishing  permit. 

(vi]  Salmon,  trout  and  char  may  be 
taken  only  under  authority  of  a 
subsistence  fishing  permit 

(vii)  Salmon,  trout  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  saliiuin  permit  must  report 
any  salmon,  trout  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 


:ember  9.  1991  /  Proposed  Rules 

(G)  Permits  may  be  issued  only  at 
Tatitlek  village. 

(12j  Yakutat  Area.  At  this  time,  tb« 
Federal  Government  is  cmly  exerting  its 
control  over  subsistence  fishing  in  the 
following  waters:  all  waters  within  the 
boundaries  of  Glacier  Bay  National 
Preserve;  and,  all  non-navigable  waters 
on  Federal  public  lands  in  the  Yakutat 
area,  with  the  exception  of  such  waters 
within  Glacier  Bay  National  Park,  which 
is  closed  to  subsistence  uses. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  fish  may  be 
taken  at  any  time  in  the  Yakutat  area. 

(ii)  Salmon  may  not  be  taken  during 
the  period  commencing  48  hours  before 
an  opening  until  48  hours  after  the 
closure  of  an  open  commercial  salmon 
net  fishing  season.  This  appHes  to  each 
river  or  bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  Rshery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv]  Only  those  residents  domiciled 
east  of  Yakutat  Bay,  including  the 
islands  within  Yakutat  Bay,  west  of  the 
Situk  River  drainage,  and  south  of  and 
including  Knight  Island  may  take; 

(A)  Salmon  in  freshwater  upstream 
from  the  terminus  of  streams  and  rivers 
of  the  Yakutat  area  from  the  Doame 
River  to  the  Tsiu  River,  in  waters  of 
Yakutat  Bay  and  Russell  Fiord  inside  a 
line  from  the  westernmost  point  of  Point 
Manby  to  the  southernmost  point  of 
Ocean  Cape,  and  in  waters  of  Icy  Bay 
inside  a  line  from  the  westernmost  tip  of 
Point  Riou  to  Icy  Cape  Light; 

(B)  Dolly  varden  char,  steelhead  Iront, 
and  smelt  in  freshwater  upstream  from 
the  terminus  of  streams  and  rivers  of  the 
Yakutat  area  from  the  Doame  River  to 
Point  Manby,  and  in  waters  of  Yakutat 
Bay  and  Russell  Fiord  inside  a  line  from 
the  westernmost  point  of  Point  Manby 
to  the  southernmost  point  of  Ocean 
Cape. 

(v)  Fish  may  be  taken  by  gear 
previously  listed,  unless  restricted  in 
this  section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vi]  Salmon,  trout  and  char  may  be 
taken  only  under  authority  of  a 
subsistence  fishing  permit 

(vii)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 


(viii)  Subsistence  fishermen  must 
remove  the  dorsal  fin  from  subsistence 
caught  salmon  when  taken. 

(13)  Southeastern  Alaska  Area.  At  this 
time  Federal  subsistence  fishing 
regulations  only  apply  to  non-navigable 
waters  on  Federal  public  lands  in  the 
Southeastern  Alaska  Area,  with  the 
exception  of  Glacier  Bay  National  Park 
which  is  closed  to  the  subsistence  uses. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  fish  may  be  taken  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  Salmon,  trout,  char  and  herring 
spawn  on  kelp  may  be  taken  only  under 
authority  of  a  subsistence  fishing  permit. 

(iii)  No  person  may  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day. 

(iv)  The  Alaska  Department  of  Fish 
and  Game  shall  not  issue  a  permit  for 
the  taking  of  steelhead  trout,  but 
steelhead  trout  taken  incidentally  by 
gear  operated  under  the  terms  of  a 
subsistence  permit  for  salmon  are 
legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  permit  must  report 
any  steelhead  trout  taken  in  this  manner 
on  his  or  her  permit  calendar. 

(v)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar. 

(vi)  Subsistence  fishermen  shall 
immediately  remove  the  dorsal  fin  of  all 
salmon  when  taken. 

(vii)  Coho  salmon  may  be  taken  from 
Salt  Lake  and  Mitchell  Bay  from  August 
1  through  October  31. 

(viii)  Fish  may  be  taken  by  gear 
previously  listed  except  as  may  be 
restricted  under  the  terms  of  a 
subsistence  fishing  permit  and  except  as 
follows: 

(A)  In  District  13.  Redoubt  Bay,  gillnet 
or  seine  gear  may  not  be  used  to  take 
salmon  in  any  waters  of  the  bay  closed 
to  commercial  salmon  fishing; 

(B)  Set  gill  nets  may  not  be  used  to 
take  salmon  except  in  the  mainstream 
and  side  channels,  but  not  the 
tributaries,  of  the  Chilkat  River  from  the 
terminus  to  one  mile  upstream  of  Wells 
Bridge; 

(C)  Beach  seines  and  gaffs  only  may 
be  used  to  take  coho  salmon  during  the 
season  and  including  coho  salmon 
which  may  be  taken  from  Salt  Lake  and 
Mitchell  Bay  from  August  1  through 
October  31. 

(ix)  The  following  waters  are  closed  to 
subsistence  salmon  fishing:  in  District 
15,  saltwaters  of  Lynn  Canal  including 


Chilkat,  Chilkoot  and  Lutak  Inlets, 
during  the  closed  period  of  the 
commercial  salmon  net  fishery  in  the 
district,  except  that  salmon  may  be 
taken  in  saltwaters  of  Lutak  Inlet  on  the 
Saturday  before  any  period  that  the 
commercial  salmon  net  fishery  is  open 
in  the  inlet  to  the  terminus  of  the 
Chilkoot  River. 

(x)  Permits  will  not  be  issued  for 
taking  chinook  or  coho  salmon,  except 
for  coho  salmon  as  provided  in  Salt 
Lake  and  Mitchell  Bay  from  August  1 
through  October  31,  but  chinook  or  coho 
salmon  taken  incidentally  by  gear 
operated  under  the  terms  of  a 
subsistence  permit  for  other  salmon  are 
legally  taken  and  possessed  for 
subsistence  purposes.  The  holder  of  a 
subsistence  salmon  fishing  permit  must 
report  any  chinook  or  coho  salmon 
taken  in  this  manner  on  his  or  her  permit 
calendar. 

(xi)  From  July  7  through  July  31. 
sockeye  salmon  may  be  taken  in  the 
waters  of  Klawock  Inlet  enclosed  by  a 
line  from  Klawock  Light  to  the  Klawock 
Oil  Dock,  the  Klawock  River,  and 
Klawock  Lake  only  from  8  a.m.  Monday 
until  5  p.m.  Friday. 

(xii)  In  the  Chilkat  River,  the 
subsistence  fishing  permit  holder  shall 
be  physically  present  at  the  net  while  it 
is  fishing. 

(xiii)  Before  July  4,  subsistence  salmon 
fishing  permits  may  be  operated  in 
Sitkoh  Bay  only  by  residents  of  Angoon. 
On  and  after  July  4,  subsistence  salmon 
fishing  permits  may  be  operated  in 
Sitkoh  Bay  by  residents  of  both  Angoon 
and  Sitka. 

(xiv)  Subsistence  salmon  fishing 
permits  for  the  fishery  provided  for  Salt 
Lake  and  Mitchell  Bay  will  be  issued 
only  to  those  persons  domiciled  in 
Angoon  and  only  one  permit  will  be 
issued  for  a  household.  The  number  of 
coho  salmon  that  may  be  taken  on  a 
permit  will  be  specified  by  the  Alaska 
Department  of  Fish  and  Game  after  it 
has  assessed  the  level  of  effort  that  will 
be  involved  in  that  fishery. 

(xv)  In  the  waters  of  the  Klawock  Inlet 
enclosed  by  a  line  from  Klawock  Light 
to  the  Klawock  Oil  Dock,  no  person  may 
subsistence  salmon  fish  from  a  vessel 
that  is  powered  by  a  motor  of  greater 
than  35  horsepower. 

(xvi)  Finfish  may  be  taken  for 
subsistence  purposes  only  as  provided 
in  this  section. 

(A)  Klukwan:  Only  those  residents 
domiciled  west  of  the  Haines  highway 
between  Mile  20  and  Mile  24  and  east  of 
the  Chilkat  River  may  take  herring, 
herring  spawn,  and  bottomfish  in  waters 
of  Section  15-A:  and  salmon  and  smelt 
in  all  waters  of  the  Chilkat  River  and 
Chilkat  Inlet  north  of  the  latitude  of 


Glacier  Point,  and  in  the  Chilkoot  River, 
Lutak  Inlet,  and  Chilkoot  Inlet  north  of 
the  latitude  of  Battery  Point,  excluding 
the  waters  of  Taiya  Inlet  north  of  the 
latitude  of  the  tip  of  Taiya  Point. 

(B)  Haines:  Only  those  residents 
domiciled  in  the  City  and  Borough  of 
Haines,  excuding  residents  domiciled  in 
the  village  of  Klukwan  and  in  the 
drainage  of  Excursion  Inlet,  may  take 
herring,  herring  spawn,  and  bottomfish 
in  waters  of  Section  15-A;  and  salmon 
and  smelt  in  all  waters  of  the  Chilkat 
River  and  Chilkat  Inlet  north  of  the 
latitude  of  Glacier  Pomt,  and  in  the 
Chilkoot  River,  Lutak  Inlet,  and  Chilkoot 
Inlet  north  of  the  latitude  of  Battery 
Point,  excluding  watem  of  Taiya  Inlet 
north  of  the  lantude  of  the  tip  of  Taiya 
Point. 

(C)  Hoonah:  Only  those  residents 
domiciled  in  the  City  of  Hoonah  and  in 
Chichagof  Island  drainage  on  the 
eastern  shore  of  Port  Frederick  from 
Gartina  Creek  to  Point  Sophia  may  take 
herring,  herring  spawn,  and  bottomfish 
in  waters  of  District  14  east  of  the 
longitude  of  Point  Dundas;  and  salmon, 
smelt,  and  dolly  varden  char  in  waters 
of  section  14-B  and  14-C,  in  District  13 
in  waters  along  the  western  shore  of 
Yakobi  Island  east  of  a  line  from  Cape 
Spencer  Light  to  Surge  Bay  Light,  and  in 
District  12  in  waters  of  Basket  Bay 
inside  a  line  from  57*39'50"  N.  lat., 
134''53'12"  W.  long,  to  57'39'17"  N.  lat., 
134°53'53"  W.  long. 

(D)  Angoon:  Only  those  residents 
domiciled  in  the  City  of  Angoon  and 
along  the  western  shore  of  Admiralty 
Island  north  of  the  latitude  of  Sand 
Island,  south  of  the  latitude  of  Thayer 
Creek,  and  west  of  134°30'  W.  long., 
including  Killisnoo  Island,  may  take 
herring,  herring  spawn,  and  bottomfish 
in  waters  of  District  12  between  the 
latitude  of  Parker  Point  and  the  latitude 
of  Point  Caution,  and  in  Section  13-C 
east  of  the  longitude  of  Point  Elizabeth: 
and  salmon  and  dolly  varden  char  in 
waters  of  District  12  south  of  a  line  from 
Fishery  Point  to  South  Passage  Point 
and  north  of  the  latitude  of  Point 
Caution  and  in  waters  of  Section  13-C 
east  of  the  longitude  of  Point  Elizabeth. 

(E)  Sitka:  Only  those  residents  of  the 
City  and  Borough  of  Sitka  domiciled  in 
drainage  which  empty  into  Section  13-B 
north  of  the  latitude  of  Dorothy  Narrows, 
except  those  domiciled  in  the  U.S. 
Coast  Guard  base  on  Japonski  Island, 
may  take  herring  and  herring  spawn 

in  waters  of  Section  13-B  north  of  the 
latitude  of  Aspid  Cape;  and  sockeye 
salmon  in  waters  of  Section  13-A  south 
of  the  latitude  of  Cape  Edward, 
in  waters  of  Section  13-B  north  of  the 
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latitude  of  Redfish  Cape,  and  in  waters 
of  Section  13-C. 

(F)  Kake:  Only  those  residents 
domiciled  in  the  City  of  Kake  and  in 
Kupreanof  Island  drainage  into  Keku 
Strait  south  of  Point  White  and  north  of 
the  Portage  Bay  boat  harbor  ?nay  take 
herring,  herring  spawn,  and  bottomfish 
in  waters  of  Section  9-fl  north  of  the 
latitude  of  Point  Ellis,  in  waters  of 
District  10  west  of  a  line  from  Pinta 
Point  to  Point  Pybus.  and  in  waters  of 
District  5  north  of  56°40'  N.  lat;  and 
salmon  and  dolly  varden  char  in 
Sections  9-A  and  9-B  in  waters  north  of 
the  latitude  of  Swain  Point,  in  waters  of 
District  10  west  of  a  line  from  Pinta 
Point  to  False  Point  Pybas.  and  in 
waters  of  District  5  north  of  a  line  from 
Point  Barrie  to  Boulder  Point. 

(G)  SaxmaiL-  Only  those  residents 
domiciled  in  the  City  of  Saxman  may 
take  herring  and  herring  spawn  in 
waters  of  Section  1-F  between  Point 
Sykes  and  Foggy  Point  to  a  distance  of  2 
nautical  miles  from  shore;  bottomfish  in 
waters  of  Section  1-F  north  of  the 
latitude  of  the  northernmost  tip  of  Mary 
Island,  except  waters  of  Boca  de 
Quadra,  and  in  waters  of  Section  l-£ 
south  of  the  latitude  of  Grant  Island 
light:  and  salmon  and  dolly  varden  char 
in  waters  of  Section  1-C  in  Checats 
Cove  east  of  the  longitude  of  Edith  Point. 
in  waters  of  Section  1-D  in  Yes  Bay 
north  of  a  line  from  Syble  Point  to  Bluff 
Point,  in  Section  1-E  in  waters  of  Helm 
Bay  north  of  the  latitude  of  Helm  Point 
and  in  waters  of  the  Naha  River  and 
Roosevelt  Lagoon,  and  in  Section  1-F  in 
waters  of  George  Inlet  north  of  55*  26*  N. 
lat.  and  in  Boca  de  Quadra  in  waters  of 
Sockeye  Creek  and  Hugh  Smith  Lake 
within  500  yards  of  the  terminus  of 
Sockeye  Creek. 

(H)  Kasaan:  Only  those  residents 
domiciled  in  the  City  of  Kasaan  and  in 
the  drainage  of  the  southeastern  shore 
of  the  Kasaan  Peninsula  west  of  132*  20" 
W.  long,  and  east  of  132*  25'  W.  long, 
may  take  herring  and  herring  spawn  in 
waters  of  District  2  north  of  the  latitude 
of  the  northernmost  tip  of  Chasina  Point 
and  west  of  a  line  from  the 
northernmost  tip  of  Chasina  Point  to  the 
easternmost  tip  of  Grindall  Island  to  the 
easternmost  tip  of  the  Kasaan  Peninsula, 
and  in  waters  of  Section  3-B  in  San 
Alberta  Bay  north  of  the  latitude  of  the 
southernmost  tip  of  Cape  Suspiro  and 
east  of  133*  VS  W.  long.;  and  salmon, 
dolly  varden  char,  and  bottomfish  m 
waters  of  District  2  north  of  the  latitude 
of  the  northernmost  tip  of  Chasina  Point 
and  west  of  a  line  from  the 
northernmost  tip  of  Chasina  Point  to  the 
easternmost  tip  of  Grmdall  Isiaiul  to  the 
easternmost  tip  of  the  Kasaan  Peninsula. 


(I)  Klawodc:  Only  those  residents 
domiciled  in  the  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  the 
boundaries  of  the  Klawock  Heenya 
Corporation  land  holdings  as  they  exist 
in  January  1989  may  take  herring  spawn 
in  waters  of  Section  3-B  in  San  Alberta 
Bay  north  of  the  latitude  of  the 
southernmost  tip  of  Cape  Suspiro  and 
east  of  133*  20*  W.  long.,  and  in  waters 
of  Section  3-A  in  Tlevak  Strait  nordi  of 
the  latitude  of  High  Point  and  south  of 
the  latitude  of  Eolus  Point:  bottomfish  in 
waters  of  Section  9-B:  and  safanon.  doUy 
varden  char,  and  steelhead  trout  in 
Section  3-B  in  waters  east  of  a  line  from 
Point  Udefonso  to  Tranquil  Point  and  in 
waters  of  Warm  Oiuck  Inlet  iwrth  of  a 
line  from  a  point  on  Hecata  Island  at  55* 
44'  N.  lat..  133*  25'  W.  long,  to  Bay  Point, 
and  in  Section  3-C  in  waters  of  Karheen 
Passage  north  of  55°  48'  N.  lat.  and  east 
of  133°  20*  W.  long,  and  in  waters  of 
Sarkar  Cove  and  Sarkar  Lakes. 
(J)  Craig:  Only  those  residents 
domiciled  in  the  City  of  Craig  and  on 
Prince  of  Wales  Isl^id  within  the 
boundaries  of  the  Shan  Seet  Corporation 
land  holdings  as  they  exist  in  January 
1988  may  take  herring  and  herring 
spavm  in  waters  of  Section  3-B  in  San 
Alberta  Bay  north  of  the  latitude  of  the 
southernmost  tip  of  Cape  Suspiro  and 
east  of  133*  20*  W.  long.,  and  in  waters 
of  Section  3-A  in  Tlevak  Strait  north  of 
the  latitude  of  High  Point  and  south  of 
the  latitude  of  Eolus  Point;  bottomHsh  in 
waters  of  Section  3-B;  and  salmoii.  dolly 
varden  char,  and  steelhead  trout  in 
Section  3-B  in  waters  east  of  a  line  from 
Point  Udefonso  to  Tranquil  Point  and  in 
waters  of  Warm  Chuck  Inlet  north  of  a 
line  from  a  point  on  Hecata  Island  at  55* 
44'  N.  lat..  133°  25'  W.  long,  to  Bay  Point, 
and  in  Section  3-C  in  waters  of  Karheen 
Passage  north  of  55*  48'  N.  lat  and  east 
of  133°  20*  W.  long,  and  in  waters  of 
Sarkar  Cove  and  Sarkar  Lakes. 

(K]  Hydaburg:  Only  those  resident 
domiciled  in  the  tovimsite  of  Hydaburg 
may  take  herring  and  herring  spawn  in 
waters  of  Section  3-A  in  Tlevak  Strait 
north  of  the  latitude  of  High  Point  and 
south  of  the  latitude  of  Eolus  Point,  and 
in  waters  of  Section  3-B  in  San  Alberta 
Bay  north  of  the  latitude  of  the 
southernmost  tip  of  Cape  Suspiro  and 
east  of  133°  20'  W.  long.;  bottomfish  in 
waters  of  Section  3-A.  and  in  waters  of 
Section  3-B  south  of  the  latitude  of 
Bocas  Point,  excluding  Port  Refugio;  and 
salmon  and  dolly  varden  char  in  waters 
of  Section  3-A  and  in  waters  of  District 
2  in  Nichols  Bay  north  of  54*  42'  07 "  N. 
lat. 


§ .25    Suiisistanea  taking  Of 

shafMsM. 

(a)  R.^gulations  in  this  section  apply  to 
subsis'ence  taking  of  dungenous  crab, 
king  crab,  tanner  crab,  shrimp,  clams. 
abalooR.  and  other  types  of  shellfish  or 
their  parts  on  Federal  public  lands  in 
Alaska.  These  regulations  apply  to:  (1) 
Non-navigable  waters  on  Federal  public 
lands,  except  in  Glacier  Bay  National 
Park  where  all  waters  are  closed  to 
subsistence  harvest,  and  (2)  navigable 
waters  in  those  cases  where  Federal 
title  and/or  jurisdiction  is  specifically 
identified  herein. 

(b)  Shellfish  may  be  taken  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 
fishing  regulations  of  this  section  or  the 
preceding  subsistence  fishing  section. 

(c)  Methods,  Means,  and  General 
Restrictions,  (l)  The  bag  hmit  specified 
herein  for  a  subsistence  season  for  a 
species  and  the  State  bag  limit  set  for  a 
State  general  season  for  the  same 
species  are  not  cumulative.  This  means 
that  a  person  or  designated  group  who 
has  taken  the  bag  limit  for  a  particular 
species  under  a  subsistence  season 
specified  herein  may  not  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  bag  limit  specified  for  a 
State  general  season. 

(2)  Unless  otherwise  provided  in  this 
section,  die  following  are  legal  types  of 
gear  for  subsistence  fishing: 

(i)  Gear  specified  under  subsistence 
fishing  regulations. 

(ii)  Jigging  gear  which  consists  of  a 
line  or  lines  with  lures  or  baited  hooks 
which  are  operated  during  periods  of  ice 
cover  from  holes  cut  in  the  ice  and 
which  are  drawn  through  the  water  by 
hand; 

(iii)  A  spear  which  is  a  shaft  with  a 
sharp  point  or  fork-like  implement 
attached  to  one  end,  used  to  thrust 
through  the  water  to  impale  or  retrieve 
fish  and  which  is  operated  by  hand; 

(iv)  A  lead  which  is  a  length  of  net 
employed  for  guiding  fish  into  a  seine  or 
a  length  of  net  or  fending  employed  for 
guiding  fish  into  a  fishwheeL  fyke  net,  or 
dip  net. 

(3)  It  is  prohibited  to  buy  or  sell 
subsistence-taken  shellfish,  their  parts, 
or  their  eggs,  imless  otherwise  specified 
in  this  section. 

(4)  "Hje  use  of  explosives  and 
chemicals  is  prohibited,  except  that 
chemical  baits  or  lures  may  be  used  to 
attract  shellfish. 

(5]  Subsistence  fishing  by  the  use  of  a 
line  attached  to  a  rod  or  pole  is 
prohibited  except  when  fishing  through 
the  ice  in  the  Bering  Sea  area. 
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(a)  K  ;gulatioDS  in  this  section  apply  to 
subsis'cnce  taking  of  dungenous  crab, 
king  cryt).  tanner  crab,  shrimp,  clams. 
abalon«.  aad  other  types  of  shellfish  or 
their  parts  on  Federal  public  lands  in 
Alaska.  These  regulations  apply  to:  (1) 
Non-navigable  waters  on  Federal  public 
lands,  except  in  Glacier  Bay  National 
Park  where  all  waters  are  closed  to 
subsistence  harvest,  and  (2)  navigable 
waters  in  those  cases  where  Federal 
title  and/ or  iuhsdiction  is  speoTicaUy 
identified  herein. 

(bj  Shellfish  may  be  taken  for 
subsistence  use*  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  the  subsistence 
fishing  regulations  of  this  section  or  the 
preceding  subsistence  fishing  section. 

(c)  Methods,  Means,  and  General 
Restrictions.  (1]  The  bag  limit  specified 
herein  for  a  subsistence  season  for  a 
species  and  the  State  bag  limit  set  for  a 
State  general  season  for  the  same 
species  are  not  cumulative.  This  means 
that  a  person  or  designated  group  who 
has  taken  the  bag  limit  for  a  particular 
species  under  a  subsistence  season 
specified  herein  may  not  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  bag  limit  specified  for  a 
State  general  season. 

(2)  Unless  otherwise  provided  in  this 
section,  the  following  are  legal  types  of 
gear  for  subsistence  Ashing: 

(i)  Gear  specified  under  subsistence 
Bshing  regulations. 

(ii)  ligging  gear  which  consists  of  a 
line  or  lines  with  lures  or  baited  hooks 
which  are  operated  during  periods  of  ice 
cover  from  holes  cut  in  the  ice  and 
which  are  drawn  through  the  water  by 
hand; 

(iii)  A  spear  which  is  a  shaft  with  a 
sharp  point  or  fork-like  implement 
attached  to  one  end,  used  to  thrust 
through  the  water  to  impale  or  retrieve 
fish  and  which  is  operated  by  hand; 

(iv)  A  lead  which  is  a  length  of  net 
employed  for  guiding  fish  into  a  seine  or 
a  length  of  net  or  fending  employed  for 
guid^  fish  into  a  fishwheel,  fyke  net.  or 
dip  net. 

(3)  It  is  prohibited  to  buy  or  sell 
subsistence-taken  shellfish,  their  parts, 
or  their  eggs,  imless  otherwise  specified 
in  this  section. 

(4)  TTie  use  of  explosives  and 
chemicals  is  prohibited,  except  that 
chemical  baits  or  lures  may  be  used  to 
attract  shellfrah. 

(5]  Subsistence  fishing  by  the  use  of  a 
line  attached  to  a  rod  or  pole  is 
prohibited  except  when  fishing  through 
the  ice  in  the  Bering  Sea  area. 
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(6)  Each  subsistence  fisherman  shall 
plainly  and  legibly  inscribe  their  first 
initial,  last  name  and  address  on  a  keg 
or  buoy  attached  to  unattended 
subsistence  fishing  gear.  Subsistence 
fishing  gear  may  not  display  a 
permanent  Alaska  Department  of  Fish 
and  Game  vessel  license  number. 

[7]  A  side  wall  of  all  subsistence 
shellfish  pots  must  conlain  an  opening 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter.  The  opening  must  be  laced, 
sewn,  or  secured  together  by  untreated 
cotton  twine  or  other  nahiral  fiber  no 
larger  than  120  thread.  Dungeness  crab 
and  shrimp  pots  may  have  the  pot  lid 
tiedown  straps  secured  to  the  pot  at  one 
end  by  untreated  cotton  twine  no  larger 
than  120  thread,  as  a  substitute  for  die 
above  requirements. 

(8)  No  person  may  mutilate  or 
otherwise  disfigure  a  crab  in  any 
manner  which  would  prevent 
determination  of  the  minimum  size 
restrictions  until  the  crab  has  been 
processed  or  prepared  for  consumption. 

(9)  In  addition  to  the  marking 
requirements  in  (6)  of  this  subsection, 
kegs  or  buoys  attached  to  subsistence 
crab  pots  must  also  be  inscribed  with 
the  name  or  U.S.  Coast  Guard  number  of 
the  vessel  used  to  operate  the  pots. 

(10)  No  more  than  five  pots  per  person 
and  10  pots  per  vessel  may  be  used  to 
take  crab,  except  as  specified  in 
subsection  (f)  of  this  Section. 

(11)  In  the  subsistence  taking  of 
shrimp  in  the  Southeastern  Alaska- 
Yakutat  and  Prince  William  Sound 
Areas,  no  person  may  use  more  than  10 
pots,  and  no  more  than  20  pots  may  be 
operated  from  a  vessel.  In  the 
subsistence  taking  of  shellfish  other 
than  shrimp  in  the  Southeastern  Alaska- 
Yakutat  Area,  no  person  may  operate 
more  than  five  pots  of  any  type,  and  no 
more  than  10  pots  of  any  type  may  be 
operated  from  a  vessel. 

(d)  Subsistence  Take  by  Commercial 
Vessels — No  fishing  vessel  which  is 
commercially  licensed  and  registered  for 
shrimp  pot,  shrimp  trawl,  king  crab, 
tanner  crab,  or  dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure  of 
a  respective  open  season  in  the  area  or 
areas  for  which  the  vessel  is  registered. 

(e)  Unlawful  Possession  of 
Subsistence  Shellfish — No  person  may 
possess,  transport,  give,  receive  or 
barter  subsistence  taken  shellfish  or 
their  parts  that  the  person  knows  or 
should  know  were  taken  in  violation  of 
a  Federal  or  State  statute  or  a  regulation 
promulgated  thereunder. 

(f)  Subsistence  Shellfish  Areas  and 
Pertinent  Restrictions.  (1)  Southeastern 


Alaska-Yakutat  Area.  At  this  time  the 
Federal  Government  is  only  exerting  its 
control  over  the  waters  of  Glacier  Bay 
National  Park  in  the  Southeastern 
Alaska-Yakutat  Area.  Glacier  Bay 
National  Park  is  closed  to  subsistence 
uses. 

(2)  Prince  William  Sound  Area.  At  this 
time  there  are  no  locations  within  this 
area  on  which  the  Federal  Government 
is  regulating  the  subsistence  harvest  of 
shellfish.  All  shellfish  harvest  in  this 
area  is  therefore  under  the  regulation  of 
the  State  of  Alaska. 

(3)  Cook  Inkt  Area.  At  this  time  the 
Federal  Government  is  only  exerting  its 
control  over  the  subsistence  harvest  of 
shellfish  in  the  following  waters  in  the 
Cook  Inlet  Area:  all  waters  within  the 
boundaries  of  the  Kenai  National 
Wildlife  Refuge.  This  area  is  closed  to 
the  taking  of  shellfish  for  subsistence 
purposes. 

(4)  Kodiak  Area,  (i)  At  this  time,  the 
Federal  Government  is  only  exerting  its 
control  over  the  subsistence  harvest  of 
shellfish  in  the  following  waters  in  the 
Kodiak  area: 

(A)  All  saltwater  enclosed  by  the 
boundaries  of  Womans  Bay,  Gibson 
Cove,  and  an  area  defined  by  a  line  one- 
half  mile  on  either  side  of  the  mouth  of 
Karluk  River,  and  extending  seaward 
3000  feet.  The  mouth  of  the  river  is 
closed  to  fishing. 

(B)  All  saltwater  enclosed  by  the 
boundaries  of  the  shoreline  of  Afognak 
Island  and  a  line  1500  feet  seaward  of 
the  shoreline. 

(C)  All  navigable  and  non-navigable 
fresh  waters  on  Afognak  Island 
enclosed  by  the  National  Wildlife 
Refiige  Boundaries. 

(ii)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit 

(iii)  The  operator  of  a  commercially 
Ucensed  and  registered  shrinip  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  Alaska  Department  of 
Fish  and  Game  before  subsistence 
shrimp  fishing  during  a  closed 
commercial  shrimp  fishing  season  or 
within  a  closed  commercial  shrimp 
fishing  district,  section  or  subsection. 
The  permit  shall  specify  the  area  and 
the  date  the  vessel  operator  intends  to 
fish.  No  more  than  500  pounds  (227  kg) 
of  shrimp  may  be  in  possession  aboard 
the  vessel. 

(iv)  The  daily  bag  and  possession 
limit  is  12  dungeness  crab  per  person. 
Only  male  dungeness  crab  may  be 
taken. 

(v)  In  the  subsistence  taking  of  king 
crab: 


(A)  The  daily  bag  and  possession  limit 
is  six  crab  per  person  and  only  male 
crab  may  be  taken; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  No  more  than  five  crab  pots  may 
be  used  to  take  king  crab; 

(D)  King  crab  may  be  taken  only  from 
June  1  through  January  31,  except  that 
the  subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  m  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  tanner  crab  in 
the  location. 

(E)  Only  those  residents  domiciled  in 
the  Kodiak  Island  Borough  may  take 
king  crab  in  the  Kodiak  Area.  This 
restriction  does  not  apply  to  the  Semidi 
Island,  the  North  Mainland,  and  the 
South  Mainland  Sections. 

(vi)  In  the  subsistence  taking  of  tanner 
crab: 

(A)  No  more  than  five  crab  pots  may 
be  used  to  take  tanner  crab; 

(B)  From  July  15  through  February  10. 
the  subsistence  taking  of  tanner  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth,  unless  the  commercial 
tanner  crab  fishing  season  is  open  in  the 
location. 

(C)  The  daily  bag  and  possession  limit 
is  12  crab  per  person  and  only  male  crab 
may  be  taken. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  At  this  time  the  Federal 
Government  is  only  exerting  its  control 
over  the  subsistence  harvest  of  shellfish 
found  in  all  waters  within  one-mile  of 
Simeonof  Island  and  the  waters  west  of 
the  easternmost  tip  of  Ugamak  Island  to 
the  terminus  of  the  Aleutian  Islands, 
except  the  area  between  Akutan  Pass 
and  Samalga  Island. 

(ii)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit. 

(iii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  Alaska  Department  of 
Fish  and  Game  prior  to  subsistence 
shrimp  fishing  during  a  closed 
commercial  shrimp  fishing  season  or 
within  a  closed  commercial  shrimp 
fishing  district,  section,  or  subsection. 
The  permit  shall  specify  the  area  and 
the  date  the  vessel  operator  intends  to 
fish.  No  more  than  500  pounds  (227  kg) 
of  shrimp  may  be  in  possession  aboard 
the  vessel. 
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(iv)  The  daily  bag  and  possession 
limit  is  12  dungeness  crab  per  person. 
Only  male  dungeness  crab  may  be 
taken. 

(v)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  bag  and  possession  limit 
is  six  crab  per  person  and  only  male 
crab  may  be  taken: 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open: 

(C)  Crab  may  be  taken  only  from  June 
1  through  January  31. 

(vi)  The  daily  bag  and  possession 
limit  is  12  tanner  crab  per  person.  Only 
male  crab  may  be  taken. 

(6)  Bering  Sea  Area,  (i)  At  this  time 
the  Federal  Government  is  only  exerting 
its  control  over  the  subsistence  harvest 
of  shellfish  waters  within  Nunivak 
Islands  shoreline  to  a  distance  one  mile 
offshore,  and  waters  within  the  Old 
Kuskokwim  Wildlife  Refuge  as  defined 
by  boundaries  established  prior  to  1959. 


(ii)  In  waters  South  of  60'  North 
latitude,  shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishing  permit 

(iii)  In  that  portion  of  the  area  north  of 
the  latitude  of  Cape  Newenham, 
shellfish  may  only  be  taken  by  shovel, 
jiggling  gear,  pots  and  ring  net. 

(iv)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  bom  the  Alaska  Department  of 
Fish  and  Game  prior  to  subsistence 
shrimp  fishing  during  a  closed 
commercial  shrimp  fishing  season  or 
within  a  closed  conmiercial  shrimp 
fishing  district,  section  or  subsection. 
The  permit  shall  specify  the  area  and 
the  date  the  vessel  operator  intends  to 
fish.  No  more  than  500  pounds  (227  kg) 
of  shrimp  may  be  in  possession  aboard 
the  vessel. 

(v)  In  waters  south  of  60*  North 
latitude,  the  daily  bag  and  possession 
limit  is  12  dungeness  crab  per  person. 
Only  male  dimgeness  crab  may  be 
taken. 

(vi)  In  subsistence  taking  of  king  crab: 


(A)  In  waters  south  of  60°  North 
Latitude,  the  daily  bag  and  possession 
limit  is  six  crab  per  person,  and  only 
male  crab  may  be  taken: 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open: 

(C)  In  the  Norton  Sound  Section  of  the 
Northern  District,  a  subsistence  fishing 
permit  is  required  and  may  be  obtained 
from  a  local  representative  of  the 
Alaska  Department  of  Fish  and  Game: 

(D)  In  waters  south  of  60*  North 
latitude,  crab  may  be  taken  only  from 
June  1  through  January  31. 

(vii)  In  waters  south  of  60'  North 
latitiide.  the  daily  bag  and  possession 
limit  is  12  tanner  crab,  and  only  males 
may  be  taken. 

)oh0  F.  Tumw, 

Director,  U.S.  Fish  and  Wildlife  Service. 

MidiMl  A.  Barton. 

Regional  Forester.  USDA— Forest  Service. 
(FR  Doc  91-28816  Filed  12-6-91,  8:45  am) 
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(A)  In  waters  south  of  60°  North 
Latitude,  the  daily  bag  and  possession 
limit  is  six  crab  per  person,  and  only 
male  crab  may  be  taken; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open: 

(C)  In  the  Norton  Sound  Section  of  the 
Northern  District,  a  subsistence  fishing 
permit  is  required  and  may  be  obtained 
from  a  local  representative  of  the 
Alaska  Department  of  Fish  and  Game; 

(D)  In  waters  south  of  60°  North 
latitude,  crab  may  be  taken  only  from 
June  1  through  January  31. 

(vii)  In  waters  south  of  60*  North 
latitude,  the  daily  bag  and  possession 
limit  is  12  tanner  crab,  and  only  males 
may  be  taken. 

lohn  F.  Turner, 

Dirvctor.  U.S.  Fish  and  Wildlife  Service. 

Midiaal  A.  Barton, 

Regional  Forester.  USDA— Forest  Service. 
[FR  Dot  91-28816  Filed  12-6-91, 8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

(Docket  Mo.  R-91-1558;  FR-2955-P-021 

RIN  2502-AF24 

Real  Estate  Settlement  Procedures 
Act;  Regulation  X;  Section  10  Escrow 
Account  Statements 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. ^^ 

summary:  This  rule  would  codify  the 
requirements  for  initial  escrow  account 
statements  and  annual  escrow  account 
statements  under  section  10(b).  (c)  and 
(d)  of  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  (12  U.S.C. 
2609(b),  (c)  and  (d)  as  set  forth  in  section 
942  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L.  101-625, 
approved  November  28. 1990)  (the  Act). 
DATES:  Comment  due  date:  February  3. 
1992. 

AODflESSES:  Comments  on  proposed 
rule:  Interested  persons  are  invited  to 
submit  comments  regarding  this 
proposed  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10278.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  date  of  publication.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address. 
All  comments  should  reference  the 
docket  number  and  date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson.  Director,  RESPA 
Enforcement,  room  9284.  (202)  70ft-4560 
(for  non-legal  questions,  including 
complaints  and  requests  for  documents); 
or  Grant  E.  Mitchell  or  John  B.  Shumway 
(for  legal  questions).  Office  of  General 
Counsel,  room  10252,  (202)  708-1550, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington.  DC  20410.  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Requirements 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  and 
assigned  0MB  control  number  2502- 


0457.  The  public  reporting  burden  for 
each  of  these  collections  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  elsewhere  in  this  document. 
OMB  has  requested  specific  comments 
on  the  paperwork  burden  of  this  rule,  as 
the  total  annual  paperwork  burden 
approaches  $100,000,000  according  to 
the  current  estimate.  In  particular,  any 
suggestions  for  reducing  this  burden, 
including  combining  the  information 
required  by  this  rule  with  other,  similar 
information  required  by  other  statutes  or 
regulations  is  requested.  While  the 
Department  currently  does  not  consider 
this  to  be  a  "major  rule"  as 
contemplated  by  section  1(b)  of  the 
Executive  Order  on  Regulation  issued 
by  the  President  on  February  17. 1991.  it 
has  determined  that  it  will  complete  a 
Regulatory  Impact  Analysis  after  the 
receipt  of  comments  on  the  paperwork 
burden  in  conjunction  with  the  issuance 
of  a  final  rule.  Send  paperwork  burden 
reduction  comments  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk.  451  Seventh  Street. 
SW..  room  10276,  Washington.  DC  20410: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  Attention.  Desk  Officer  for 
HUD. 

Background 

Section  942  of  the  National  Affordable 
Housing  Act  (Pub.  L  101-625.  approved 
November  28. 1990)  (the  Act)  added  new 
sections  10(b).  (c)  and  (d)  to  RESPA. 
which  required,  inter  alia,  that  HUD 
issue  regulations  within  90  days 
amending  its  uniform  settlement 
statement.  The  Department  issued  a 
notice  establishing  initial  escrow 
account  statement  requirements  and 
setting  forth  the  permissible  changes  to 
the  HUD-1  on  April  1. 1991  (56  FR 
13384). 

General 

If  the  lender  establishes  an  escrow 
account  at  the  time  of  initial  funding  of 
the  mortgage  loan,  either  as  a 
requirement  for  the  loan  or  voluntarily 
for  the  borrower,  the  initial  statement 
will  be  a  loan  closing  document.  The 
document  may  be  separate  or  an 
addendum  to  or  part  of  the  uniform 
settlement  statement  (HUD-1).  If  a 
lender  or  servicer  establishes  an  escrow 
account  after  closing,  the  initial 
statement  must  be  submitted  to  the 
borrower  within  45  calendar  days  from 


the  establishment  of  the  escrow  account. 
This  rule  also  sets  forth  the 
requirements  for  the  annual  escrow 
account  statement  as  set  out  in  section 
10(c)(2)  of  RESPA. 

For  an  initial  escrow  account 
statement,  escrow  accounts  established 
after  April  1. 1991  are  covered  by  this 
rule,  as  set  forth  in  a  notice  published  in 
the  Federal  Register  on  April  1, 1991  (56 
FR  13384).  For  annual  escrow  account 
statements,  this  rule  applies  to  any 
required  or  voluntary  escrow  account 
established  in  connection  with  a 
federally-related  mortgage  loan  (as 
defined  in  section  3(1)  of  RESPA). 
whether  created  before  or  after  the 
effective  date  of  RESPA  (December  22. 
1971). 

HUD  is  proposing  to  expand  coverage 
from  that  set  forth  in  the  notice 
published  on  April  1. 1991.  For  purposes 
of  this  rule,  the  Secretary  intends  not  to 
apply  the  requirement  of  §  3500.5(b)(1) 
that  legal  title  must  pass,  and  to 
terminate  the  exemption  of 
S  3500.5(d)(2)  for  refinancings.  Any 
refinancing  which  meets  all  of  the  other 
criteria  of  section  3(1)  of  RESPA  would 
be  covered  by  the  provisions  of  this 
regulation,  after  its  effective  date.  Any 
first  mortgage  loan  that  qualifies  under 
section  3  of  RESPA.  including  one  which 
pays  off  an  existing  mortgage  loan,  or  is 
newly  created  on  a  property  which  has 
no  liens,  is  proposed  to  be  covered  by 
the  requirement  for  an  initial  escrow 
account  statement  and  an  annual 
escrow  account  statement.  Such  loans 
would  include  reverse  mortgages,  if  the 
reverse  mortgage  lender  requires  or 
voluntarily  establishes  an  escrow 
account  as  part  of  the  system  of 
withholding  for  property  charges.  HDD's 
Home  Equity  Conversion  Mortgage 
Insurance  Program  (5  206.203  of  this 
title)  does  not  establish  a  covered 
escrow  account.  Home  equity  loans  or 
fines  of  credit  would  not  be  covered  by 
§  3500.17  unless  a  new  first  lien  is 
created,  and  the  lender  requires  or 
agrees  that  an  escrow  account  be 
established.  If  no  escrow  accounts  are 
established  or  continued  relating  to  a 
federally-related  mortgage  loan,  this  rule 
has  no  applicability. 

The  Department  will  not  seek 
penalties  as  provided  in  section  10(d)  of 
RESPA  for  any  action  or  failure  to  take 
action  by  a  lender  or  servicer  which 
takes  place  before  the  effective  date  of  a 
final  rule. 

The  HUD-1  is  used  by  the  settlement 
agent,  the  person  responsible  for 
completing  the  settlement,  to  reflect 
charges  paid  in  connection  with  the 
settlement  by  the  buyer  and  seller,  for 
any  residential  real  estate  transaction 
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the  establishment  of  the  escrow  account. 
This  rule  also  sets  forth  the 
requirements  for  the  annual  escrow 
account  statement  as  set  out  in  section 
10(c)(2)  of  RESPA. 

For  an  Initial  escrow  account 
statement,  escrow  accounts  established 
after  April  1. 1991  are  covered  by  this 
rule,  as  set  forth  in  a  notice  published  in 
the  Federal  Register  on  April  1. 1991  (56 
FR  13384).  For  annual  escrow  account 
statements,  this  rule  applies  to  any 
required  or  voluntary  escrow  account 
established  in  connection  with  a 
federally-related  mortgage  loan  (as 
defined  in  section  3(1)  of  RESPA). 
whether  created  before  or  after  the 
effective  date  of  RESPA  (December  22. 
1971). 

HUD  is  proposing  to  expand  coverage 
from  that  set  forth  in  the  notice 
published  on  April  1, 1991.  For  purposes 
of  this  rule,  the  Secretary  intends  not  to 
apply  the  requirement  of  §  3500.5(b)(1) 
that  legal  title  must  pass,  and  to 
terminate  the  exemption  of 
§  3500.5(d)(2)  for  refinancings.  Any 
refinancing  which  meets  all  of  the  other 
criteria  of  section  3(1)  of  RESPA  vvould 
be  covered  by  the  provisions  of  this 
regulation,  after  its  effective  date.  Any 
first  mortgage  loan  that  qualifies  under 
section  3  of  RESPA,  including  one  which 
pays  off  an  existing  mortgage  loan,  or  is 
newly  created  on  a  property  which  has 
no  liens,  is  proposed  to  be  covered  by 
the  requirement  for  an  initial  escrow 
account  statement  and  an  annual 
escrow  account  statement.  Such  loans 
would  include  reverse  mortgages,  if  the 
reverse  mortgage  lender  requires  or 
voluntarily  establishes  an  escrow 
account  as  part  of  the  system  of 
withholding  for  property  charges.  HUD's 
Home  Equity  Conversion  Mortgage 
Insurance  Program  (5  206.203  of  this 
title)  does  not  establish  a  covered 
escrow  account.  Home  equity  loans  or 
lines  of  credit  would  not  be  covered  by 
§  3500.17  unless  a  new  first  lien  is 
created,  and  the  lender  requires  or 
agrees  that  an  escrow  account  be 
established.  If  no  escrow  accounts  are 
established  or  continued  relating  to  a 
federally-related  mortgage  loan,  this  rule 
has  no  applicability. 

The  Department  will  not  seek 
penalties  as  provided  in  section  10(d)  of 
RESPA  for  any  action  or  failure  to  take 
action  by  a  lender  or  servicer  which 
takes  place  before  the  effective  date  of  a 
final  rule. 

The  HUD-1  is  used  by  the  settlement 
agent,  the  person  responsible  for 
completing  the  settlement,  to  reflect 
charges  paid  in  connection  with  the 
settlement  by  the  buyer  and  seller,  for 
any  residential  real  estate  transaction 
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involving  a  federally-related  mortgage 
loan.  A  federally-related  mortgage  loan 
includes  most  one-  to  four-family 
residential  mortgage  loans  involving  a 
first  lien  in  the  United  States.  In 
different  jurisdictions  a  settlement  is 
called  a  "closing"  and  a  settlement 
agent  is  called  a  "closing  agent." 
"Closing  in  escrow"  is  a  common  term 
in  several  states,  and  also  describes  the 
process  leading  to  transfer  of  title  to  or 
refinancing  a  loan  on  residential 
property.  "Closing"  and  "settlement"  are 
used  interchangeably  in  the  preamble 
and  in  the  rule. 

Section  3500.8(d)  created  limited 
administrative  exemptions  from  the  use 
of  the  HUD-1  for  otherwise  covered 
federally-related  mortgage  loans.  Even  if 
the  settlement  agent  chooses  not  to  use 
the  HUD-1  based  on  a  S  3500.8(d) 
exemption,  the  format  set  forth  for  the 
initial  escrow  account  statement  in 
9  3500.17  must  be  used. 


This  rule  defines  relevant  terms 
(S  3500.17(a)).  sets  forth  the  approved 
format  for  an  initial  escrow  account 
statement  (S  3500.17(c)),  establishes  the 
general  information  needed  in  an  annual 
escrow  account  statement  (S  3500.17(d)), 
sets  forth  recordkeeping  requirements 
(9  3500.17(g)),  and  establishes  the 
manner  in  which  penalties  will  be 
assessed  and  collected  (9  3500.17.(h)). 

Other  Mattns 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  9  605(b)  (the 
Regiilatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  HUD  finds  that 
there  are  no  anti-competitive 
discriminatory  aspects  of  the  proposed 
rule  with  regard  to  small  entities  nor  are 
there  any  unusual  procedures  that 


would  need  to  be  complied  with  by 
small  entities.  In  any  event,  by  statute, 
the  requirements  of  this  rule  must  be 
uniformly  adhered  to  by  all  lenders  and 
servicers. 

Environmental  Impact 

A  Ending  of  No  Significant  Impact 
(PONS!)  with  respect  to  the  environment 
has  been  made  in  accordance  with  part 
50  of  this  title,  which  implements  section 
102(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (NEPA)  (42  U.S.C 
4332).  The  Finding  of  No  Significant 
Impact  is  available  for  inspection  and 
copying  during  regular  business  hours  in 
the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street.  SW., 
Washington,  DC  20410. 

Paperwork 

Tlie  estimated  paperwork  burden 
hours  associated  with  this  rule  are  as 
follows: 


Number  of  respondents.. 
Frequerx^  of  response .. 
Annual  responses . 

Burden  per  response 

Recordkeeptng  txjrden ... 

Annual  burden  hours 

Annual  cost -. 


Hidiai  statofnocYt 


20,000 „. 

1x2.7  niaion— 
2.7  miHion.. 
0.2  hour— . 


540.000  hours* 

$5.4  million. 


Annual  statement 


10.000* . 
Annually. 
30  mriNon — . 
0.25  hour... 
84.000 


7.584.000  hours* 
$90.8miNion 


Total 


20.000. 

32.7  mriKon. 

84.000. 

8.124,000  hours. 
$96.2  mHllorv*** 


*Theae  10,000  we  Included  in  the  20,000  loan  originators. 

"Hourly  pay  estimated  at  $10.00 

***lndudes  $0.50  per  loan  tor  postage,  copying  and  miscenaneous  costs. 


Regulatory  Impact  Analysis 

The  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  would  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order,  This  rule  does 
not  change  the  existing  relationship 


between  HUD,  the  states  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  implements  Congressional 
mandates  and  does  not  involve  any 
exercise  of  administrative  discretion.  Its 
provisions  will  have  a  minimal  effect  on 
the  family. 

Agenda  of  Regulations 

This  rule  was  listed  as  item  1396  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  21, 
1991  (56  FR  53380.  53406)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  3500 

Condominiums,  Consumer  protection. 
Escrow  accounts,  Housing,  Mortgages, 
Mortgage  servicing.  Reporting  and 
recordkeeping  requirements. 


Accordingly,  24  CFR  part  3500  is 
proposed  to  be  amended  as  follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  24  CFR 
part  3500  would  be  revised  to  read  as 
follows: 

Authority:  Reat  Estate  Settlement 
Procedures  Act  of  1974,  Pub.  L  93-533  (12 
U.S.C.  2601  et  seq). 

2.  A  new  9  3500.17  would  be  added,  to 
read  as  follows: 

93500.17    Escrow  account  ttatenMfits. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Annual  escrow  account  statement 
means  a  statement  containing  all  of  the 
information  set  forth  in  9  3500.17(d),  and 
which  must  be  submitted  to  the 
borrower  not  more  than  30  calendar 
days  after  the  conclusion  of  the  escrow 
accotuit  computation  year.  An  escrow 
account  computation  year  is  any  escrow 
account  year  whose  date  of 
establishment  begins  on  or  after  January 
1.1991. 

(2)  Delivery  means  placing  a 
document  in  the  United  States  mail,  first 
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class  postage  paid,  addressed  to  the  last 
known  address  of  the  recipient.  Delivery 
may  also  be  made  by  hand  to  a  recipient 
directly,  if  a  signed  acknowledgement  of 
receipt  from  the  recipient  is  obtained,  as 
set  forth  in  S  3550.17(aK«). 

(3)  An  escrow  account  means  any 
account  which  Is  established  for  the 
purpose  of  making  payments  of  taxes, 
insurance  premiums,  or  other  charges 
with  respect  to  a  federally-related 
mortgage  loan,  including  charges  which 
the  lender/ servicer  has  voluntarily 
agreed  to  collect  The  definition 
encompasses  any  account  established 
for  the  described  purpose,  althou^^  it 
may  be  called  a  "reserve  account", 
"impound  account",  or  other  term  in 
different  localities.  An  "escrow 
account"  also  includes  any  arrangement 
where  excess  payments  are  deducted 
from  principal  and  subsequently  re- 
added  to  principal  when  charges  similar 
to  those  in  escrow  accounts  are  paid  by 
the  servicer. 

(4)  Federally-related  mortgage  loan 
has  the  meaning  set  forth  in  section  3(1) 
of  the  Real  Estate  Settlement  Procedures 
Act,  12  U.S.C.  2601  at  seq.  Regulation  X 
(24  CFR  part  3500)  created  a  requirement 
under  §  3500.5(b)(1),  that  legal  title  must 
pass.  and.  in  S  3500.5(d)(3),  created  a 
limited  exemption  for  refinancings.  For 
purposes  of  this  part,  the  Secretary  has 
withdrawn  the  requirement  that  legal 
title  must  pass  as  well  as  the  exemption 
for  refinancing  of  existing  mortgage 
loans.  Any  mortgage  loan  (other  than 
temporary  dancing  such  as  a 
construction  loan)  which  is  secured  by  a 
first  hen  on  residential  real  property 
(including  indi\idual  units  of 
condominiums  and  cooperatives) 
designed  principally  for  the  occupancy 
of  h^m  one  to  four  families  and  which  is 
made  in  whole  or  in  part  by  any  entity 
set  forth  in  section  3(1  )(B)  of  RESPA  is 
covered  for  the  purposes  of  escrow 
account  statements  under  this  section. 
An  annual  escrow  account  statement  is 
required  for  any  mortgage  loan  whether 
estabhshed  before  or  after  the  effective 
date  of  RESPA  (December  22. 1974).  A 
"reverse  mortgage"  made  by  any  entity 
specified  under  section  3(1](B)  is 
covered  by  this  section. 

(5)  Initial  escrow  account  statement 
means  an  initial  statement  for  an  escrow 
account  that  includes  the  information  in 
S  3500.17  (b)  and  (c).  If  a  lender  requires 
an  escrow  account  in  its  loan  documents 
or  otherwise  as  a  condition  for  making 
the  mortgage  loan,  or  agrees  to  establish 
an  escrow  account  voluntarily  before 
closing,  the  statement  is  required  to  be  a 
closing  docimient  If  a  lender  or  servicer 
establishes  an  escrow  account  after 
closing,  and  the  escrow  account  is  not  a 


requirement  or  condition  for  closing,  the 
initial  statement  shall  be  submitted  to 
the  borrower  within  45  calendar  days 
after  the  establishment  of  the  escrow 
account,  and  must  include  the 
information  in  \  3500.17  (b)  and  (c). 

(6)  A  reverse  mortgage  means  a  new 
first  lien  mortgage  loan  on  a  mortgagor's 
previously  owned  property  which 
allows  the  mortgagor  to  receive  cash 
advances  secured  by  the  mortgaged 
property. 

(7)  Servicing  means  receiving  any 
scheduled  periodic  payments  from  a 
borrower  involving  a  federally-related 
mortgage  loan,  and  making  payments  of 
prindpaL  interest  and  escrow  account 
charges  related  to  such  loan.  A  lender 
performs  servicing  functions  when  it 
makes  escrow  account  payments. 

(8)  Settlement  means  the  process  of 
executing  legally  binding  documents 
regarding  a  first  lien  relating  to  a 
federally-related  mortgage  loan. 
{•"Settlement"  may  also  be  called 
"closing"  or  "escrow"  in  different 
jurisdictions.) 

(9)  Submission  of  an  escrow  account 
statement  means  that  the  servicer  takes 
an  action  of  delivery,  as  defined  in 

S  3500.17(a).  (Hand  delivery  constitutes 
submission  if  an  acknowledgment  of 
receipt  is  obtained  by  the  servicer,  as 
set  forth  in  S  3500.17(a)(1).) 

(10)  System  of  recordkeeping  is  the 
method  of  keeping  information 
employed  by  the  servicer  that  reflects 
the  facts  relating  to  that  servicer's 
handling  of  the  borrower's  escrow 
accounts,  including,  but  not  limited  to, 
the  payment  of  amounts  from  the 
escrow  account  and  the  submission  of 
initial  and  annual  escrow  account 
statements  to  the  borrowers.  When 
servicers  submit  escrow  account 
statements  by  hand  delivery,  the  system 
of  recordkeeping  will  include 
information  that  reflects  the  date  of 
delivery,  the  identity  of  the  person 
accepting  delivery  and  a  signed 
acknowledgment  of  receipt  from  the 
borrower.  When  the  servicer  submits  an 
escrow  account  statement  to  the 
borrower  by  delivery,  as  specified  in 

S  3500.17(a)(1),  the  servicer's  system  of 
recordkeeping  will  reflect  the  date  of 
mailing,  the  name  and  address  of  the 
borrower  to  whom  the  statement  was 
mailed,  and  whether  the  statement  was 
returned  to  the  servicer  as 
undeliverable. 

(b)  Initial  Escrow  Account  Statement 
(1)  Any  lender  or  servicer  wiio  has 
required  or  who  has  voluntarily 
established  an  escrow  account  in 
connection  with  a  federally-related 
mortgage  loan  shall  submit  to  the 
borrower  an  initial  escrow  account 


statement  that  itemizes  tlie  estimated 
taxes,  insurance  premiums,  and  other 
charges  that  are  reasonably  anticipated 
to  be  paid  from  that  escrow  account 
during  the  first  12  months  after  the 
estabUshment  of  the  account  and  the 
anticipated  due  dates  of  those  charges. 
The  statement  may  be  incorporated  into 
the  HUD-1  as  set  forth  in  i  3500.17(c).  or 
may  be  delivered  as  a  separate 
document 

(2)  Time  of  submission  of  initial 
escrow  account  statement  (i)  For  any 
escrow  account  which  is  to  be 
established  at  or  before  the  time  the 
mortgage  loan  is  closed,  the  statement 
shall  be  submitted  to  the  borrower, 
using  the  format  prescribed  in 
S  3500.17(c).  at  the  closing  of  the  loan. 
and  submission  of  initial  escrow 
account  statement  i»  a  prerequisite  for 
closing  the  loan.  An  escrow  account 
which  is  required  by  the  lender's  loan 
documents  is  always  established  at  or 
before  the  time  the  mortgage  is  closed. 
(ii)  For  any  escrow  account  which  is 
established  by  the  lender  or  servicer 
after  the  date  of  closing  of  the  loan,  the 
lender  or  servicer  shall  deliver  the  initial 
statement  to  the  borrower,  using  the 
format  prescribed  in  S  3500.17(c).  no 
later  than  45  calendar  days  after  the 
establishment  of  the  escrow  account 

(c)  Format  for  initial  escrow  account 
statement  The  following  format  shall  be 
used  for  the  initial  escrow  account 
statement: 

Initial  Escrow  Account  Statement 

An  escrow  account  is  being 
established  to  assure  that  certain 
obligations  relating  to  the  mortgaged 
property,  such  as  taxes,  insurance 
premiums  and  other  charges,  are  paid. 
The  escrow  account  may  include 
charges  that  you  have  agreed  voluntarily 
to  have  collected.  This  initial  escrow 
account  statement  sets  forth  amounts  to 
be  collected,  along  with  your  principal 
and  interest  payments,  to  pay 
anticipated  expenses  during  the  first  12 
months  after  your  account  is  opened. 
Date  first  escrow  payment  due: 
Your  escrow  account  payment  will  be 
$ per (month  or 


other  period). 
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statement  that  itemizes  tiie  estimated 
taxes,  insarance  premiums,  and  other 
charges  that  are  reasonably  anticipated 
to  be  paid  from  that  escrow  account 
during  the  first  12  months  after  the 
estabUshment  of  the  account  and  the 
anticipated  due  dates  of  those  charges. 
The  statement  may  be  incorporated  into 
the  HUD-1  as  set  forth  in  S  3500.171c).  or 
may  be  delivered  as  a  separate 
document 

(2)  Time  of  submission  of  initial 
escrow  account  statement  (i)  For  any 
escrow  account  which  is  to  be 
established  at  or  before  the  time  the 
mortgage  loan  is  closed  the  statement 
shall  be  submitted  to  the  borrower, 
using  the  format  prescribed  in 
S  350Q.17(c).  at  the  closing  of  the  loan. 
and  submission  of  initial  escrow 
account  statement  is  a  prerequisite  for 
closing  the  loan.  An  escrow  account 
which  is  required  by  the  lender's  loan 
documents  is  always  established  at  or 
before  the  time  the  mortgage  is  closed. 

(ii)  For  any  escrow  account  which  is 
established  by  the  lender  or  servicer 
after  the  date  of  closing  of  the  loan,  the 
lender  or  servicer  shall  deliver  the  initial 
statement  to  the  borrower,  using  the 
format  prescribed  in  §  3500.17(c).  no 
later  than  45  calendar  days  after  the 
establishment  of  the  escrow  account 

(c)  Format  for  initial  escrow  account 
statement  The  following  format  shall  be 
used  for  the  initial  escrow  account 
statement: 

Initial  Escrow  Account  Statement 

An  escrow  account  is  being 
established  to  assure  that  certain 
obligations  relating  to  the  mortgaged 
property,  such  as  taxes,  insurance 
premiums  and  other  charges,  are  paid. 
The  escrow  account  may  include 
charges  that  you  have  agreed  voluntarily 
to  have  collected.  This  initial  escrow 
account  statement  sets  forth  amounts  to 
be  collected,  along  with  your  principal 
and  interest  payments,  to  pay 
anticipated  expenses  during  the  first  12 
months  after  your  account  is  opened. 
Date  first  escrow  payment  due: 
Your  escrow  account  payment  will  be 

$ per (month  or 

other  period). 
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These  figures  are  frequently  estimates 
and  may  be  subject  to  revision  during 
the  escrow  account  computation  year. 
The  escrow  account  normally  continues 
outstanding  during  the  life  of  the  loan. 
Within  30  days  after  one  year  from  the 
first  escrow  payment  date  set  out  above, 
you  will  receive  an  annual  statement 
showing  actual  receipts  and 
disbursements  in  your  escrow  account 
for  the  preceding  year. 

This  format  is  a  permissible  deviation 
to  the  HUD-1  under  §  3500.9  of 
Regulation  X.  The  statement  may  either 
be  attached  as  an  additional  page  to  the 
HUD-1,  or  included  in  the  basic  text  of 
the  HUD-1  when  computer  printouts  or 
other  permissible  variations  under 
§  3500.9  are  used.  It  may  also  be 
delivered  separately.  The  term  "reserve 
accoimt",  "impound  account"  or  other 
term  typically  used  in  the  locality  to 
identify  such  an  account  may  be 
substituted  for  "escrow  account".  A 
specific  "payee"  need  not  be  identified 
by  name  if  sufficient  information  is 
given  to  identify  the  use  of  the  funds,  i.e. 
county  taxes,  hazard  insurance,  etc.  If  a 
particular  payee,  such  as  a  taxing  body, 
receives  more  than  one  payment  during 
the  escrow  account  computation  year, 
each  payment  and  date  due  should  be 
identified.  If  there  is  more  than  one 
taxing  body,  each  should  be  identified. 
"Anticipated  date  due"  means  when  the 
obligation  is  normally  paid  in  the 
ordinary  servicing  of  mortgage  loans  in 
the  locality.  Monthly  or  annual  principal 
and  interest  information  may  be  added. 
The  format  may  be  otherwise  altered  for 
convenience  of  spacing,  adding 
additional  lines,  and  conformity  with 
other  documents,  including  making  the 
format  a  part  of  another  document,  so 
long  as  all  of  the  text  of  the  format  is 
utilized. 

(d)  Annual  Escrow  Account 
Statements.  For  every  federally-related 
mortgage  loan  for  which  there  is  an 
outstanding  escrow  account,  a 
statement  must  be  submitted  to  the 
borrower  not  less  than  annually  after 
the  conclusion  of  each  escrow  account 
computation  year  beginning  on  or  after 
lanuary  1, 1991.  Any  servicer's  annual 
escrow  account  computation  year  which 
begins  on  or  after  January  1, 1991  is 
covered  by  this  provision.  Within  30 
days  after  the  conclusion  of  each 
computation  period,  the  lender  or 
servicer  must  deliver  to  the  borrower  an 
escrow  statement  which  clearly 
itemizes,  at  a  minimum,  the  following 
information: 

(1)  The  amount  of  the  actual  payment 
from  the  borrower  (or  in  the  case  of  a 
reverse  mortgage,  to  the  borrower), 
including  principal,  interest  and  escrow 


account  payment  (stated  as  an  aggregate 
amount  for  the  computation  period); 

(2)  The  portion  of  the  actual  payment 
placed  in  the  escrow  account  (also 
stated  as  an  aggregate  amoimt  for  the 
computation  period); 

(3]  The  total  amount  paid  out  of  the 
escrow  account  for  each  separately 
identified  escrow  item; 

(4)  The  balance  in  the  escrow  account 
at  the  end  of  the  computation  period); 

(5)  Notice  of  any  shortage  of  funds  in 
the  escrow  account  (unless  such  notice 
has  already  been  given  to  the  borrower 
within  this  annual  escrow  account 
computation  year);  and 

(6)  The  current  borrower  payment  (  as 
of  the  date  of  the  annual  statement)  for 
principal,  interest  and  the  escrow 
account. 

For  purposes  of  transition,  a  lender  or 
servicer  may  issue  a  "short  year"  annual 
escrow  account  statement  containing 
the  information  in  S  3500.17(d)(1) 
through  (6)  and  immediately  thereafter 
establish  a  new  effective  date  as  the 
beginning  of  the  escrow  account 
computation  year.  The  "short  year" 
statement  shall  be  delivered  within  30 
days  from  the  effective  date  of  the  end 
of  the  "short  year".  If  servicing  is  sold 
within  the  annual  escrow  account 
computation  year,  the  annual  statement 
requirement  shall  be  satisfied  by  the 
transferor  servicer  submitting  a  "short 
year"  statement  reciting  the  information 
in  S  3500.17(d)(1)  throu^  (6)  through  the 
effective  date  of  the  transfer  of  servicing 
(as  defined  in  §  3500.21(a)(2))  within  30 
days  of  the  effective  date  of  transfer. 
The  effective  date  of  the  transfer  of 
servicing  shall  be  used  by  the  transferee 
ser\'icer  for  establishing  the  new  escrow 
account  computation  year.  If  a  mortgage 
loan  is  paid  o^  during  the  escrow 
accoimt  computation  year,  a  "short 
year"  annual  statement  shall  be 
submitted  to  the  borrower  within  30 
days  after  the  servicer's  receipt  of  pay- 
off funds. 

(e)  Notification  of  Shortage  in  Escrow 
Account  If  a  lender  either  requires  an 
escrow  account  to  be  established  or 
voluntarily  establishes  an  escrow 
account  for  the  purposes  of  assuring 
payment  of  taxes,  insurance  premiums, 
or  other  charges  with  respect  to  the 
mortgaged  property,  the  servicer  shall 
notify  the  borrower  at  least  once  during 
the  escrow  account  computation  year  in 
the  event  that  there  is  any  shortage  of 
fimds  in  the  escrow  account  This 
notification  may  be  part  of  the  notice 
required  by  5  3500.17(d)(5),  or  may  be 
delivered  separately  to  the  borrower. 

(f)  Timely  payments.  The  lender  or 
servicer  must  make  payments  from  the 
escrow  account  for  taxes,  insurance 


premiums,  and  other  charges  in  a  timely 
maimer  as  such  payments  become  due. 
even  if  the  escrow  account  contains 
insufficient  funds  for  such  payment. 

Ig)  Recordkeeping.  (1)  A  servicer  must 
maintain  a  system  of  recordkeeping 
reflecting  the  servicer's  handling  of  the 
borrower's  escrow  accounts,  including, 
but  not  limited  to.  the  payment  of 
amounts  from  the  escrow  account  and 
the  submission  of  initial  and  annual 
escrow  account  statements  to  the 
borrower. 

(2)  The  system  of  recordkeeping  shall 
be  maintained  by  the  servicer 
throughout  the  existence  of  the 
borrower's  escrow  account  and  for  a 
period  of  at  least  five  years  after  the 
servicer  last  serviced  the  escrow 
account. 

(3)  A  servicer  shall  provide  the 
Secretary  with  information  contained  in 
the  servicer's  system  of  recordkeeping 
for  a  specific  escrow  account,  or  for  a 
number  or  class  of  escrow  accounts, 
within  30  days  of  the  Secretary's  written 
request  for  the  information. 

(i)  To  aid  in  investigations,  the 
Secretary  may  also  issue  an 
administrative  subpoena  for  the 
production  of  documents,  and  for  the 
testimony  of  such  witnesses  as  the 
Secretary  deems  advisable. 

(ii)  If  the  subpoenaed  party  refuses  to 
obey  the  Secretary's  administrative 
subpoena,  the  Secretary  is  authorized  to 
seek  a  court  order  requiring  compliance 
with  the  subpoena  from  any  federal 
district  court  of  the  United  States  within 
the  jurisdiction  of  which  HUDs  inquiry 
is  being  carried  on.  Failure  to  obey  such 
an  order  of  the  court  may  be  punished 
as  contempt  of  court. 

(4)  Borrowers  may  seek  information 
contained  in  the  servicer's  system  of 
recordkeeping  by  complying  wit]i  the 
provisions  set  forth  in  12  U.S.C.  2805(e) 
and  in  S  3500.21(d)  of  this  part. 

(5)  After  receiving  a  request  (by  letter 
or  subpoena)  from  the  Department  for 
information  relating  to  whether  a 
servicer  submitted  an  escrow  account 
statement  to  the  borrower,  if  the 
servicer  is  unable  to  provide  the 
Department  with  information  from  the 
servicer's  system  of  recordkeeping  that 
the  servicer  submitted  escrow  account 
statements  to  the  borrower,  the 
Secretary  shall  deem  that  lack  of 
information  to  be  evidence  of  the 
servicer's  failure  to  submit  the  statement 
to  the  borrower. 

(h)  Penalties.  (1)  Failure  to  submit  an 
initial  or  annual  escrow  account 
statement  to  a  borrower  shall  constitute 
a  violation  of  the  Act  and  these 
regulations.  For  each  such  violation,  the 
Secretary  shall  assess  a  civil  penalty  of 
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$50.  except  that  the  total  of  the  assessed 
penalties  shall  not  exceed  $100,000  for 
any  lender  or  servicer  for  violations  tfiat 
occur  during  any  consecutive  12-inonth 
period. 

(2)  The  violation  described  in 
paragraph  (h)(lj  of  this  section  shall  be 
determined  under  a  strict  liability 
standard.  Violations  do  not  require  any 
proof  of  intent  However,  if  a  lender  or 
servicer  intentionally  disregards  the 
requirements  that  it  submit  the  escrow 
account  statement  to  the  borrower,  then 
the  Secretary  shall  assess  a  civil  penalty 
of  $100  for  each  violation  with  no  limit 
on  the  total  amount  of  the  penalty. 

(1)  Civil  Penallies  Procedures.  The 
following  procedures  shall  apply 
whenever  the  Department  seeks  to 
impose  a  civil  money  penalty  for 
violation  of  12  U3.Q  2e09(c)  of  RESPA: 

(1)  Purpose  and  scope.  This  paragraph 
explains  the  procedures  by  which  the 
Secretary  may  impose  penalties  under 
12  U.S.C.  2809(d).  These  procedures 
include  administrative  hearings  and 
appeals,  judicial  review  and  collection 
of  penalties.  These  specific  regulations 
govern  for  penalties  imposed  under  12 
U.S.C.  2609(d).  and  where  noted,  adopt 
those  portions  of  24  CFR  part  30.  subpart 
E,  that  apply  to  all  other  civil  penalty 
proceedings  initiated  by  the  Secretary. 

(2)  Authority.  The  Director.  Office  of 
RESPA  Enforcement,  Office  of  Single 
Family  Housing,  U.S.  Department  of 
Housing  and  Urban  Development,  has 
the  authority  to  impose  civil  penalties 
under  12  U.S.C.  2809(d)  of  RESPA. 

(3)  Notice  of  intent  to  impose  civil 
money  penalties.  Whenever  the 
Department  intends  to  impose  a  civil 
money  penalty  for  violations  of  12 
U.S.C.  2609(c)  of  RESPA,  the  responsible 
program  official,  or  his  or  her  designee, 
shall  issue  a  written  notice  to  any  lender 
or  servicer  (hereafter  servicer)  on  whom 
the  Secretary  intends  to  impose  the 
penalty.  The  Notice  of  Intent  lo  Impose 
Civil  Money  Penalties  (Notice  of  Intent) 
will  provide: 

(i)  A  short  plain  statement  of  the  facts 
upon  which  the  Secretary  has 
determined  that  a  civil  money  penalty 
should  be  imposed,  including  a  brief 
description  oif  the  specific  violations 
under  section  2809(c)  with  which  the 
servicer  is  charged  and  whether  such 
violations  are  believed  to  be  intentional 
or  nonintentional  in  nature,  or  a 
combination  thereof. 

(ii)  The  amount  of  the  civil  money 
penalty  that  the  Secretary  intends  to 
impose  and  whether  the  limitations  in  12 
U.S.C.  2609(dj(l)  apply; 

(iii)  The  right  of  the  servicer  to  a 
hearing  on  the  record  to  appeal  the 
Secretary's  preliminary  determination  to 
impose  a  civil  penalty; 


(hr)  The  procedures  to  appeal  the 
penalty; 

(v)  The  cootequenoes  of  failure  to 
appeal  the  penaitjr;  and 

(vi)  The  name,  address  and  telephone 
number  of  the  representative  of  the 
Department  and  the  address  of  the 
Chief  Docket  Uerk.  Office  of 
Administrative  Law  fudges,  should  the 
servicer  decide  to  appeal  the  penalty. 

(4)  Appeal  procedures — (i)  Answer.  To 
appeal  the  imposition  of  a  penalty,  a 
servicer  shall,  widua  20  days  after 
receiving  the  Notice  of  intent  file  a 
written  Answer  with  the  Chief  Docket 
Clerk.  Office  of  Administrative  Law 
Judges,  Department  of  Housing  and 
Urban  Development  at  the  address 
provided  in  the  Notice.  The  Answer 
shall  include  a  statement  that  the 
servicer  admits,  denies  or  does  not  have 
(and  is  unable  to  obtain)  sufficient 
information  to  admit  or  deny  each 
allegation  made  in  the  Notice  of  Intent 
A  statement  of  lack  of  information  shall 
have  the  effect  of  a  denial  Any 
allegation  that  is  not  denied  shall  be 
deemed  admitted. 

(ii)  Submission  of  evidence.  A  servicer 
who  receives  the  Notice  of  Intent  has  a 
right  to  present  evidence  that 

(A)  The  servicer  did  submit  the 
required  escrow  account  8tatement(s]  to 
the  borrowerfs);  or 

(B)  Even  if  the  servicer  did  not  submit 
the  required  statement(s]  that  the  failure 
was  not  the  result  of  an  intentional 
disregard  (for  the  requirements  of  the 
Act  for  purposes  of  determining  the 
penalty).  Evidence  must  be  submitted 
within  45  calendar  days  from  the  date  of 
the  Notice  of  Intent,  or  by  such  other 
time  as  may  be  established  by  the 
Administrative  Law  Judge  (ALJ).  Failure 
to  submit  evidence  within  the  required 
period  of  time  will  result  in  a  dismissal 
of  the  request  for  an  appeal  and  the 
imposition  of  the  penalty. 

(iii)  Review  of  the  Record.  After  a 
timely  submission  of  evidence  by  the 
servicer,  the  Administrative  Law  Judge 
will  review  the  evidence  submitted  by 
the  Department  that  shows  that  the 
servicer  failed  to  submit  the  escrow 
account  statements  to  the  borrower(s). 
and  (if  applicable)  whether  that  failure 
was  the  result  of  an  intentional 
disregard  for  the  requirement  of  the  Act 
to  submit  the  statement.  The 
Administrative  Law  fudge  shall  make  a 
determination  based  upon  a  review  of 
the  written  record,  except  that  the 
Administrative  Law  Judge  may  oixier  an 
oral  hearing  if  he  or  she  finds  that  the 
determination  turns  on  the  credibility  or 
veracity  of  a  witness,  or  that  the  matter 
cannot  be  resolved  by  review  of  the 
documentary  evidence.  If  the  AL| 
decides  that  an  oral  hearing  is 


appropriate,  then  the  procedural  rules 
set  forth  at  24  CFR  part  30,  subpart  E 
shall  apply,  to  the  extent  that  they  are 
not  inconsistent  with  these  rules. 

(iv)  Burden  of  Proof  TTie  burden  of 
proof  or  the  burden  of  going  forward 
with  the  evidence  shall  be  upon  the 
proponent  of  an  action.  The 
Department's  submission  of  evidence 
that  the  servicer's  system  of 
recordkeeping  lacks  information  that 
servicer  submitted  the  escrow  account 
statement(8)  to  the  borrowerfs).  shall 
satisfy  the  Department's  burden.  Upon 
the  Department's  presentation  of 
evidence  of  this  lack  of  information  in 
the  servicer's  system  of  recordkeeping, 
the  burden  of  proof  shifts  from  the 
Secretary  to  the  servicer  to  provide 
evidence  that  it  submitted  the 
statement(s)  to  the  borrower. 

(v)  Standard  of  Proof  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  Determination  of  the 
Administrative  Law  Judge,  (i)  Following 
the  hearing  or  the  review  of  the  written 
record,  the  Administrative  Law  Judge 
shall  issue  an  initial  decision  which 
shall  contain  findings  of  fact 
conclusions  of  law.  and  the  amount  of 
any  penalties  imposed.  The  decision 
shall  include  a  determination  whether 
the  servicer  has  failed  to  submit  any 
required  statements,  and  if  so.  whether 
the  servicer's  failure  was  the  result  of  an 
intentional  disregard  for  the  law's 
requirements. 

(ii)  The  Administrative  Law  Judge 
shall  issue  the  initial  decision  to  all 
parties  within  30  days  of  the  submission 
of  the  evidence,  or  the  post-hearing 
briefs,  whichever  is  the  last  to  occur.  If 
the  initial  decision  imposes  a  civil 
penalty,  it  shall  also  contain  a  statement 
describing  the  right  of  any  person 
determined  to  be  liable  for  a  civil 
penalty  to  file  a  notice  of  appeal  with 
the  Secretary. 

(iii)  Within  IS  days  after  receipt  of  the 
initial  decision,  any  party  may  file  a 
notice  of  appeal  to  the  Secretary  seeking 
a  review  of  the  decision.  Unless  the 
initial  decision  of  the  Administrative 
Law  fudge  is  appealed  to  the  Secretary, 
it  shall  constitute  the  final  decision  of 
the  Department  and  shall  be  final  and 
binding  on  the  parties. 

(iv)  The  notice  of  appeal  shall  be 
accompanied  by  a  statement  of  not  more 
than  ten  pages,  setting  forth  the  specific 
findings  of  the  Administrative  Law 
Judge  that  are  being  challenged  and  the 
factual  or  legal  basis  for  any  challenge. 

(v)  The  opposing  party  may  respond 
to  the  appeal.  The  response  may  not 
exceed  ten  pages  and  shall  be  filed  widi 
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appropriate,  then  the  procedural  rules 
set  forth  at  24  CFR  part  30.  subpart  E 
shall  apply,  to  the  extent  that  they  are 
not  inconsistent  with  these  rules. 

(iv)  Burden  of  Proof.  The  burden  of 
proof  or  the  burden  of  going  forward 
with  the  evidence  shall  be  upon  the 
proponent  of  an  action.  The 
Department's  submission  of  evidence 
that  the  servicer's  system  of 
recordkeeping  lacks  information  that 
servicer  submitted  the  escrow  account 
statement's)  to  the  borrowerfs).  shall 
satisfy  the  Department's  burden.  Upon 
the  Department's  presentation  of 
evidence  of  this  lack  of  information  in 
the  servicer's  system  of  recordkeeping, 
the  burden  of  proof  shifts  from  the 
Secretary  to  the  servicer  to  provide 
evidence  that  it  submitted  the 
statement(s)  to  the  borrower. 

(v)  Standard  of  Proof.  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  Determination  of  the 
Administrative  Law  fudge,  (i)  Following 
the  hearing  or  the  review  of  the  written 
record,  the  Administrative  Law  Judge 
shall  issue  an  initial  decision  which 
shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  imposed.  The  decision 
shall  include  a  determination  whether 
the  servicer  has  failed  to  submit  any 
required  statements,  and  if  so.  whether 
the  servicer's  failure  was  the  result  of  an 
intentional  disregard  for  the  law's 
requirements. 

(ii)  The  Administrative  Law  fudge 
shall  issue  the  initial  decision  to  all 
parties  withui  30  days  of  the  submission 
of  the  evidence,  or  the  post-hearing 
briefs,  whichever  is  the  last  to  occur.  If 
the  initial  decision  imposes  a  civil 
penalty,  it  shall  also  contain  a  statement 
describing  the  right  of  any  person 
determined  to  be  liable  for  a  civil 
penalty  to  file  a  notice  of  appeal  with 
the  Secretary. 

(iii)  Within  15  days  after  receipt  of  the 
initial  decisioa.  any  party  may  file  a 
notice  of  appeal  to  the  Secretary  seeking 
a  review  of  the  decision.  Unless  the 
initial  decision  of  the  Administrative 
Law  (udge  is  appealed  to  the  Secretary, 
it  shall  constitute  the  final  decision  of 
the  Department  and  shall  be  final  and 
binding  oa  the  parties. 

(iv)  The  notice  of  appeal  shall  be 
accompanied  by  a  statement  of  not  more 
than  ten  pages,  setting  forth  the  specific 
fmdings  of  the  Administrative  Law 
Judge  that  are  being  challenged  and  the 
factual  or  legal  basis  for  any  challenge. 

(v)  The  opposing  party  may  respond 
to  the  appeal.  The  response  may  not 
exceed  ten  pages  and  shall  be  Tiled  with 


the  Secretary  within  ten  days  after 
receipt  of  the  notice  of  appeal. 

(vi)  The  Secretary  shall  decide  within 
30  days  after  receipt  of  a  notice  of 
appeal  whether  to  review  or  to  decline 
review  of  the  initial  decision.  The 
Secretary  shall  serve  copies  of  his 
decision  on  all  parties. 

(vii)  The  Secretary,  after  review,  may 
affirm,  modify,  or  reverse  the  initial 
decision.  The  Secretary's  decision  shall 
be  issued  within  90  days  after  the  initial 
decision  was  filed. 

(viii)  If,  after  considering  the  notice  of 
appeal,  the  Secretary  declines  to  review, 
the  initial  decision  becomes  final  on  the 
date  the  decision  to  decline  to  review  is 
filed  with  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges.  Any 
decision  by  the  Secretary  after  review 
becomes  final  on  the  date  it  is  filed  with 
the  Chief  Docket  Clerk. 

(Q)fudicial  review,  (i)  After  having 
exhausted  all  administrative  remedies,  a 


person  against  whom  the  Secretary  has 
imposed  a  civil  money  penalty  under 
this  party  may  obtain  a  review  of  the 
Secretary's  final  decision  by  filing  a 
written  petition  for  a  review  of  the 
record  with  the  appropriate  United 
States  District  Court. 

(ii)  The  petition  must  be  filed  within 
20  days  after  the  Secretary's  decision  is 
filed  with  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges. 

(7)  Collection  of  penalties,  (i)  If  any 
person  fails  to  comply  with  the 
Secretary's  final  decision  imposing  a 
civil  money  penalty,  the  Secretary,  if  the 
time  for  appeal  of  the  Secretary's 
decision  has  expired,  may  request  the 
Attorney  General  to  bring  an  action  in 
an  appropriate  United  States  district 
court  to  obtain  a  judgment  against  the 
person  who  has  failed  to  comply  with 
the  Secretary's  final  decision. 

(ii)  The  validity  and  appropriateness 
of  the  Secretary's  final  decision 


imposing  the  civil  penalty  shall  not  be 
subject  to  review  in  the  district  court. 

(iii)  The  Secretary  may  obtain  such 
other  relief  as  may  be  available, 
including  attorney  fees  and  other 
expenses  in  connection  with  the  action. 

(iv)  Interest  on  and  other  charges  for 
any  unpaid  penalty  may  be  assessed  in 
accordance  with  31  U.S.C.  3717. 

(8)  Offset.  In  addition  to  any  other 
rights  as  a  creditor,  the  Secretary  may 
seek  to  collect  a  civil  money  penalty 
through  administrative  offset. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0457.) 

Dated:  November  1, 1991. 
Arthur  |.  Hill. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(FR  Doc.  91-29390  Filed  12-6-91:  &«  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

DEPARTMENT  OF  AGRICULTURE 

Maternal  and  Cttild  Asslstanc* 
Programs;  Model  Application  Form 

agencies:  Administration  for  Children 
and  Families,  the  Health  Care  Financial 
Administration  and  the  Public  Health 
Service.  Department  of  Health  and 
Human  Services  (HHS)  and  the  Food 
and  Nutrition  Service,  Department  of 
Agriculture. 

ACnON:  Notice. 


summary:  This  notice  publishes  a  model 
application  form  that  States  have  the 
option  of  using  in  full,  in  part,  with 
modification  or  not  at  all.  It  would  be 
used  by  pregnant  women  or  by  children 
under  6  years  of  age  to  apply  for 
benefits  simultaneously  under  several 
congressionally  specified  "maternal  and 
child  assistance  programs":  (1)  The 
Medicaid  program  under  title  XDC  of  the 
Social  Security  Act:  (2)  the  Health  Care 
for  the  Homeless  grant  program  under 
section  340  of  the  Public  Health  Service 
Act;  (3)  the  Maternal  and  Child  Health 
(MCH)  Services  block  grant  program 
under  title  V  of  the  Social  Security  Act; 
(4)  the  Migrant  and  Community  Health 
Centers  programs  under  sections  329 
and  330  of  the  Public  Health  Service 
Act;  (5)  the  Head  Start  program  under 
the  Head  Start  Act;  and  (6)  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  under 
section  17  of  the  Child  Nutrition  Act  of 
1966.  This  notice  is  published  in 
accordance  with  section  6506(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89)  (Pub.  L.  101-239).  which 
requires  the  Secretary  of  Health  and 
Human  Services,  in  consultation  with 
the  Secretary  of  Agriculture,  to  develop 
a  model  application  form  for  the 
specified  maternal  and  child  assistance 
programs  for  publication  in  the  Federal 
Register. 

This  model  application  form 
represents  a  first  effort  to  develop  a 
joint  model  application  form  covering 
the  programs  mandated  by  Congress.  If 
modifications  are  necessary  due  to 
changes  in  program  requirements,  or 
States  or  other  user  experience,  they 
will  be  pursued. 

EFFECTIVE  DATE:  This  notice  is  effective 
December  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Heppel.  M.D..  Director,  Division 
of  Maternal.  Infant,  Child  and 
Adolescent  Health.  Maternal  and  Child 
Health  Bureau  at  (301)  443-2250. 


SUPPLEMCNTARV  INFORMATION: 

L  Legislative  Intent 

Congress  wanted  the  model 
application  form  to  improve  access  for 
pregnant  women  and  children  to 
maternal  and  child  assistance  programs, 
as  indicated  in  the  following  report 
language: 

Over  the  years.  Congress  has  created  a 
number  of  successful,  cost-effective  maternal 
and  child  assistance  programs  targeted  to 
pregnant  women  and  children  ages  zero 
through  six.  These  include  the  MCH  Block 
Grant  the  Medicaid  program;  the  migrant  and 
community  health  centers  programs;  the 
health  care  for  the  homeless  grant  program; 
the  Supplemental  Food  Program  for  Women. 
Infants  and  Children  (WIC);  and  the  Head 
Start  Program. 

Despite  their  common  cause,  these 
programs  are  supported  through  several 
different  authorities  and  more  often  than  not. 
have  very  different  requirements.  As  a  result 
individuals  who  are  entitled  to  review 
services  under  more  than  one  of  these 
programs  are  frequently  unaware  of  their 
eligibility  or  are  frustrated  by  bureaucratic 
red  tape  in  their  attempts  to  obtain  care. 

As  the  National  Commission  to  Prevent 
Infant  Mortality  suggests  in  its  1988  report, 
"Death  Before  Life:  The  Tragedy  of  Infant 
Mortality,"  one  of  the  most  effective  ways  to 
address  this  prol)em  is  to  streamline  or  reHne 
the  application  process  for  these  various 
programs  *  *  *. 

(Congress)  intends  that  this  appUcation 
form  be  as  simple  and  as  easy  to  understand 
as  possible  so  as  to  avoid  the  costly  and 
comphcaled  application  efforts  that  now 
consume  both  program  beneficiaries  and 
program  agencies.  It  further  intends  that  the 
Secretary,  in  preparing  the  model  application 
form,  consult  with  the  various  State  agencies 
that  administer  these  maternal  and  child 
assistance  programs,  as  well  as  other 
organizations  that  actually  provide  maternal 
and  child  assistance  services. 

Once  developed,  (Congress)  requires  that 
the  model  application  be  disseminated  to 
each  State  agency  responsible  for 
administering  a  maternal  and  child 
assistance  program.  The  [law]  does  not 
require  any  State  agency  to  adopt  the  model 
form. 

(H.R.  Rep.  No.  247,  lOlst  Cong.,  1st  Sess.  507- 
08) 

II.  Provisions  of  tliis  Notice 

Section  6506(a)  of  OBRA  '89  (Pub.  L 
101-239),  enacted  December  19, 1989. 
requires  the  Secretary  of  Health  and 
Human  Services,  in  consultation  with 
the  Secretary  of  Agriculture,  to  develop 
a  model  application  form  to  use  to  apply 
simultaneously  for  assistance  by  a 
pregnant  woman  or  child  under  age  6 
from  the  following  maternal  and  child 
assistance  programs:  (1)  The  Medicaid 
program  under  title  XIX  of  the  Social 
Security  Act;  (2)  the  Health  Care  for  the 
Homeless  grant  program  under  section 
340  of  the  Public  Health  Service  Act;  (3) 
the  Maternal  and  Child  Health  Services 


block  grant  program  under  title  V  of  the 
Social  Security  Act;  (4)  the  Migrant  and 
Community  Health  Centers  programs 
under  sections  329  and  330  of  the  Public 
Health  Service  Act  (5)  the  Head  Start 
program  under  the  Head  Start  Act  (all 
administered  by  the  Department  of 
Health  and  Human  Services);  and  (6)  the 
WIC  program  under  section  17  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1788),  administered  by  the  Department 
of  Agriculture. 

In  developing  such  a  form,  the 
Secretary  may  not  change  any 
requirement  with  respect  to  eligibility 
under  any  of  the  programs.  Use  of  the 
model  application  form  is  optional; 
Congress  did  not  intend  the  Secretary  to 
require  that  the  form  be  adopted  by  any 
State. 

Section  e506(a)  of  OBRA  '89  also 
requires  the  Secretary  of  HHS  to  provide 
the  model  application  form  for 
publication  in  the  Federal  Register,  and 
to  send  a  copy  of  the  form  to  each  State 
agency  responsible  for  administering  a 
maternal  and  child  assistance  program. 
The  programs  included  in  the 
application  are  described  below: 

Medicaid 

Medicaid  pays  medical  expenses  for 
certain  eligible  individuals  and  families 
with  low  incomes.  Medicaid  programs 
are  State  designed  and  administered 
within  broad  Federal  guidelines.  All 
States  must  cover  certain  services  under 
Medicaid;  additional  benefits  may  be 
provided  as  optional  services  or  under 
special  waiver  authority. 

Pregnant  women  and  children  can  be 
eligible  as  either  categorically  needy  or 
medically  needy.  Generally,  the 
categorically  needy  are  individuals  who 
receive  cash  assistance  benefits  or  have 
an  income  level  that  does  not  exceed  a 
certain  percentage  of  the  Federal 
poverty  level.  Some  States  also  have  a 
medically  needy  program  which  covers 
individuals  who  have  too  much  income 
to  qualify,  but  are  allowed  to  "spend 
down"  their  excess  income  to  be  eligible 
by  incurring  medical  expenses.  At  the 
Federal  level.  Medicaid  is  administered 
by  the  Medicaid  Bureau,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services;  at  the 
State  level  it  is  administered  through  the 
State  health  or  welfare  departments. 

Head  Start 

Project  Head  Start  provides 
comprehensive  child  development 
services  for  3-to-5-year  old,  low-income, 
preschool  children.  Designed  to  serve 
Head  Start  children  and  families,  the 
program  has  four  major  components:  An 
education  program;  social  services; 
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block  grant  program  under  title  V  of  the 
Social  Security  Act;  (4)  the  Migrant  and 
Community  Health  Centers  programs 
under  sections  329  and  330  of  the  Public 
Health  Service  Act;  (5)  the  Head  Start 
program  under  the  Head  Start  Act  (all 
administered  by  the  Department  of 
Health  and  Human  Services);  and  (6]  the 
WIC  program  under  section  17  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1788),  administered  by  the  Department 
of  Agriculture. 

In  developing  such  a  form,  the 
Secretary  may  not  change  any 
requirement  with  respect  to  eligibility 
under  any  of  the  programs.  Use  of  the 
model  application  form  is  optional; 
Congress  did  not  intend  the  Secretary  to 
require  that  the  form  be  adopted  by  any 
State. 

Section  6506(a)  of  OBRA  '89  also 
requires  the  Secretary  of  HHS  to  provide 
the  model  application  form  for 
publication  in  the  Federal  Register,  and 
to  send  a  copy  of  the  form  to  each  State 
agency  responsible  for  administering  a 
maternal  and  child  assistance  program. 
The  programs  included  in  the 
application  are  described  below^: 

Medicaid 

Medicaid  pays  medical  expenses  for 
certain  eligible  individuals  and  families 
with  low  incomes.  Medicaid  programs 
are  State  designed  and  administered 
within  broad  Federal  guidelines.  All 
States  must  cover  certain  services  under 
Medicaid;  additional  benefits  may  be 
provided  as  optional  services  or  under 
special  waiver  authority. 

Pregnant  women  and  children  can  be 
eligible  as  either  categorically  needy  or 
medically  needy.  Generally,  the 
categorically  needy  are  individuals  who 
receive  cash  assistance  benefits  or  have 
an  income  level  that  does  not  exceed  a 
certain  percentage  of  the  Federal 
poverty  level.  Some  States  also  have  a 
medically  needy  program  which  covers 
individuals  who  have  too  much  income 
to  qualify,  but  are  allowed  to  "spend 
down"  their  excess  income  to  be  eligible 
by  incurring  medical  expenses.  At  the 
Federal  level,  Medicaid  is  administered 
by  the  Medicaid  Bureau,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services;  at  the 
State  level  it  is  administered  through  tiie 
State  health  or  welfare  departments. 

Head  Start 

Project  Head  Start  provides 
comprehensive  child  development 
services  for  3-to-5-year  old,  low-income, 
preschool  children.  Designed  to  serve 
Head  Start  children  and  families,  the 
program  has  four  major  components:  An 
education  program;  social  services: 


parent  involvement;  and  health,  which 
includes  services  for  medical,  dental, 
nutrition,  and  mental  health.  It  is 
administered  locally  through  grants  from 
the  Administration  for  Children  and 
Families,  HHS. 

MCH  Services  Block  Grant  program 

The  MCH  Services  block  grant 
program,  authorized  by  title  V  of  the 
Social  Security  Act,  provides  funds  to 
States  to  plan  and  implement  programs 
to  improve  the  health  of  ail  mothers  and 
children.  Depending  on  State  and  local 
needs  and  service  system 
characteristics,  direct  services 
supported  by  title  V,  eligibility 
requirements  and  any  charges  for 
service  vary  across  States.  Title  V- 
supported  services  must  be  provided 
free  of  charge  to  those  with  income 
below  the  poverty  level.  States  generally 
support  direct  services  in  three 
categories:  Reproductive,  prenatal  and 
perinatal  health  care;  preventative  and 
primary  care  for  children  and 
adolescents;  and  specialized  care  and 
family  support  services  for  children  with 
special  health  needs  (CSHN)  due  to 
disabilities  or  chronic  illnesses. 

At  the  Federal  level,  title  V  is 
administered  by  the  Public  Health 
Ser\'ice,  HHS,  and  at  the  State  level  by 
programs  within  State  health  agencies. 
In  some  States,  the  CSHN  services  may 
be  administered  by  another  State 
agency.  Title  V  services  are  delivered  by 
a  range  of  providers,  including  State 
staff,  local  health  departments, 
hospitals,  Community  Health  Centers, 
and  other  community-based  agencies. 

Community  and  Migrant  Health  Centers 

Community  and  Migrant  Health 
Centers  provide  basic  health  care,  which 
may  include  primary  health  care,  dental 
care,  family  planning  services,  tests, 
medicines,  mental  health,  nutrition,  and 
health  education.  Any  person  is  eligible 
to  receive  services  from  both  the 
Community  Health  Centers  and  the 
Migrant  Health  Centers.  The  charge  for 
services  received  from  either  a  Migrant 
or  a  Community  Health  Center  is 
computed  on  a  sliding  scale  based  on  a 
patient's  abihty  to  pay.  Community  and 
Migrant  Health  Centers  are 
administered  at  the  local  level,  through 
grants  from  the  Bureau  of  Health  Care 
Delivery  and  Assistance,  Public  Health 
Service,  HHS. 

Health  Care  for  the  Homeless  Projects 

All  homeless  individuals  are  eligible 
to  receive  primary  health  care,  alcohol 
and  substance  abuse  services,  and 
mental  health  services  from  Health  Care 
for  the  Homeless  projects.  Additionally, 
Health  Care  for  the  Homeless  projects 


often  provide  referrals  to  other 
organizations  that  offer  meals,  shelter, 
and  employment  training.  Homeless 
projects  are  administered  at  the  local 
level  by  various  agencies,  including 
Community  Health  Centers,  through 
grants  from  the  Bureau  of  Health  Care 
Delivery  and  Assistance,  Public  Health 
Service,  HHS. 

The  WIC  Program 

The  WIC  program  provides 
supplemental  foods  and  nutrition 
education,  at  no  cost,  to  eligible 
pregnant,  postpartum,  breastfeeding 
women,  infants  and  children  up  to  their 
fifth  birthday.  These  individuals  are 
eligible  if  they  (1)  meet  an  income 
standard  or  are  automatically 
determined  income  eligible  based  on 
their  participation,  or  a  family  member's 
participation,  in  certain  health  and 
welfare  programs;  (2)  are  determined  to 
be  at  nutritional  risk  by  a  "competent 
professional  authority"  (a  physician, 
nutritionist,  nurse  or  other  health 
official);  and  (3)  live  within  the 
jurisdiction  of  the  State  and.  at  the 
State's  option,  within  a  local  service 
area.  Not  all  individuals  who  meet  these 
eligibility  requirements  may  be  served, 
however,  since  WIC  is  not  an 
entitlement  program. 

Each  participating  mother,  infant  or 
child  receives  individually  prescribed 
packages  of  food  high  in  protein,  iron, 
calcium,  vitamin  A,  and  vitamin  C.  The 
Food  and  Nutrition  Service,  Department 
of  Agriculture,  provides  WIC  program 
grants  to  all  State  health  departments, 
some  territories,  and  some  groups 
recognized  by  the  Bureau  of  Indian 
Affairs.  Services  are  dehvered  at  the 
local  level  by  various  community 
agencies,  primarily  through  local  health 
care  agencies. 

ni.  Purpose  of  the  Model  ApplicatioD 
Form 

This  model  application  form  is 
published  exclusively  as  guidance  for 
States'  consideration.  States  have  the 
option  to  adopt  part,  all  or  none  of  the 
model  application,  and  may  make 
modifications  within  the  parameters  of 
the  program  requirements. 

This  is  a  model  application  form  that 
captures  all  the  information  necessary 
for  each  of  seven  maternal  and  child 
assistance  programs  to  determine 
whether  an  applicant  meets  the  most 
essential  Federal  statutory  and 
regulatory  eligibility  requirements.  To 
keep  it  simple  and  generic  enough  to  be 
useful  for  all  the  programs,  the  form  was 
not  designed  to  be  a  data  collection 
form,  a  statistical  tool,  a  prescreening 
form,  a  "Medicaid  only  short  form"  or  a 
client  file.  After  a  client  is  found  eligible 


or  enters  a  program,  the  program  may 
need  to  gather  more  information  to 
provide  appropriate  services  or  to  fulfill 
its  reporting  requirements  to  Congress 

For  those  programs  that  currently 
have  entry  forms,  this  form  was 
intended  to  replace  them  where 
possible,  thereby  streamlining 
information  gathering  procedures. 
Moreover,  for  the  programs  which  are 
direct  service  providers  and  do  not  have 
eligibility  requirements,  the  form  can 
facihtate  referrals.  Though  an 
appropriate  referral  process  is  not 
detailed  here,  either  referral  or  "one- 
stop  shopping"  is  critical  if  the  form  is  to 
be  useful  at  the  State  and  local  level. 

The  States  can  decide  the  full  extent 
of  the  population  which  will  be  served 
by  this  form,  in  addition  to  pregnant 
women  or  children  under  age  6  as 
specified  by  the  legislation. 

Postpartum  and  breastfeeding  women 
may  also  be  eligible  and  need  services 
from  the  programs  included  on  the  form. 
Since  Congress  intended  to  simplify  the 
application  process  for  the  maternal  and 
child  assistance  population  and  did  not 
prohibit  the  form's  use  by  those  other 
than  pregnant  women  and  children,  the 
form  is  designed  to  include  the  whole 
continuum  of  pregnant,  postpartum,  and 
breastfeeding  women;  the  mothers  of 
small  children;  and  infants  and  children 
up  to  age  6. 

For  this  broad  group,  the  form  is 
intended  to  be  useful  as  a  family 
application.  Through  one  application 
form,  an  individual  may  apply  for 
benefits  for  herself  and  children  in  the 
family  under  6  years  of  age.  Thus,  a 
separate  form  is  not  required  for  each 
young  child.  The  form  is  also  flexible 
enough  so  that  men  can  apply  for  their 
families,  but  the  documents  use  the 
pronoun  "she"  because  female 
applicants  are  the  most  predominant 
users  of  these  programs. 

In  addition,  the  form  can  be  used  for 
"presumptive  eligibility"  for  Medicaid 
for  a  pregnant  woman.  If  a  "qualified 
provider"  (as  designated  by  the  State 
Medicaid  agency)  determines  that  the 
income  of  a  pregnant  woman  appears  to 
meet  the  income  eligibility  standards, 
she  is  entitled  to  a  limited  period  of 
Medicaid  coverage  as  "presumptively 
eligible"  even  if  the  woman  chooses  not 
to  complete  or  sign  the  application. 
Unless  she  completes  a  Medicaid 
application  (i.e.,  this  application  or 
another),  the  provider  must  inform  the 
applicant  t^at  her  Medicaid  coverage  - 
will  end  on  the  last  day  of  the  next 
month.  If  and  when  she  does  file  a 
complete  appHcation,  her  presumptive 
eligibility  ends  when  a  fmal 
determination  is  made. 
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States  are  encouraged  to  explore  how 
they  can  expand  the  usefulness  of  the 
application.  Certain  other  populations, 
such  as  older  children,  may  be  able  to 
use  the  form  to  apply  for  benefits.  Other 
programs  might  be  able  to  be  included 
on  the  form  and  in  the  referral  system, 
such  as  the  Commodity  Suppieniental 
Food  Program,  primary  care  for 
residents  of  public  housing,  or  mental 
health  services.  Each  State  needs  to 
adopt  the  form  in  ways  which  are  most 
useful  to  its  population  and  its 
programs. 

Despite  the  form's  broad  design,  the 
proliferation  of  Medicaid  categories 
means  that  certain  women  who  are  not 
pregnant  may  qualify  for  Medicaid 
under  very  specific  categories  about 
which  information  is  not  gathered  on 
this  form.  For  example,  wtunen  or 
children  with  disabilities  may  be  eligible 
for  Medicaid  because  of  circumstances 
not  included  on  this  form.  These  women, 
and  others  in  certain  situations,  may 
have  to  use  other  forms  to  obtain 
Medicaid. 

It  is  also  important  to  note  that 
although  other  family  members  may  be 
listed  on  the  form,  those  children  ages  6 
or  over  may  be  required  to  have  a 
separate  form  completed  for  them  to 
receive  benefits  because  the  form  was 
not  designed  speciHcally  for  them. 
Moreover,  children  who  are  not  part  of 
the  same  economic  unit  as  their  siblings 
may  need  to  have  separate  forms 
completed.  Because  of  these  or  other 
local  specific  issues,  certain  States  and 
localities  may  wish  to  keep  their  current 
forms  and  add  this  as  another  choice. 
The  number  and  type  of  forms  needed 
for  applicants  will  differ  by  State. 

IV.  Process  of  Deveioping  the  Form 

To  address  the  legislative  mandate,  a 
Federal  Interagency  Work  Group 
(FIWG)  was  convened.  This  group, 
composed  of  representatives  from  the 
five  agencies  responsible  for 
administering  the  seven  maternal  and 
child  assistance  programs  specified  in 
the  legislation  and  representatives  from 
the  Association  of  Maternal  and  Child 
Health  Programs,  met  five  times  to 
discuss  how  the  Federal  informational 
needs  of  their  programs  could  be 
addressed  in  a  single  application. 

The  FIWG  focus  was  to  gather 
information  required  by  Federal  law  to 
determine  eligibility  of  applicants.  The 
group  sorted  through  the  information 
needs  of  each  program  until  it  developed 
the  minimum  sufficient  set  of  data  from 
which  all  programs  could  determine 
eligibility  with  the  exception  of  WIC. 
Other  data  elements,  such  as  those 
required  for  reports  to  Congress  or  to 
monitor  program  performance,  were 


generally  not  included  in  the  form  in 
order  to  keep  it  simple.  These  '^ata 
elements  can  be  collected  in  otner  ways 
after  the  client  is  enrolled  in  the 

program. 

The  form  has  the  elements  required  by 
Federal  statute  or  regulation  for  each 
program,  even  if  the  elements  apply  to 
only  one  program.  The  major  exception 
to  this  "sufficiency  test"  is  the  WIC 
program,  which  requires  additional 
information  to  determine  if  an  applicant 
is  eligible.  The  WIC  applicants  must  be 
determined  to  be  at  nutritional  risk,  a 
determination  which  requires  that  a 
"competent  professional  authority" 
gather  health  information  and.  in  some 
cases,  administer  medical  tests.  In 
addition,  children  with  disabilities  or 
special  medical  conditions  need  medical 
certification  to  be  eligible  for  CSHN 
funding  or  certain  Medicaid  categories. 
The  FIWG  concluded  that  certification 
by  medical  personnel  should  be  a 
separate  step.  The  application  form 
notifies  the  applicant  of  this  exception. 

At  the  Federal  level,  the  WIC  program 
and  Medicaid  have  most  of  the 
eligibility  requirements,  but  States  may 
have  other  requirements  and  may  need 
even  more  data  elements.  For  programs 
with  few  or  no  Federal  data 
requirements,  the  information  provided 
by  the  form  will  usually  help  these 
programs  serve  their  clients  better.  An 
example  is  the  income  information 
requested  for  the  Community  Health 
Centers.  The  Community  Health  Centers 
do  not  exclude  applicants  on  the  basis 
of  income  but  need  this  information. 
Clients  may  be  charged  on  a  sliding 
scale  based  on  their  ability  to  pay. 

Although  no  State  has  combined  all  of 
these  maternal  and  child  assistance 
programs  into  one  joint  application,  a 
number  of  States  have  addressed  the 
information  needs  of  two  or  three 
programs  in  one  form.  The  FTWG 
reviewed  these  State  forms,  and  some  of 
the  components  were  adapted  for  the 
Federal  model  application  form.  As 
States  adapt  this  Federal  model  form  for 
their  own  use.  they  should  look  at  the 
forms  and  the  process  forgathering 
information  used  In  other  States.  TTie 
Association  of  Maternal  and  Child 
Health  Programs  can  make  referrals 
about  State  joint  applications. 

In  addition,  while  the  eligibility 
requirements  for  the  seven  programs 
were  examined  on  a  side-by-side 
analysis  prepared  for  the  group,  the 
Federal  legislation  exphcitly  stated  that 
none  of  the  eligibility  requirements 
could  be  changed.  Tlius.  confiicting 
eligibility  requirements  could  not  be 
resolved  and  an  applicant  may  be 
eligible  for  one  program  and  not  others 
because  the  same  information  requires 


different  results  in  different  programs. 
For  example,  "income"  may  be 
calculated  differently  by  each  program; 
an  unborn  child  may  or  may  not  be 
counted  as  a  family  member  in  certain 
programs.  Moreover,  some  of  these 
programs  have  different  definitions  for 
the  same  terms.  In  creating  this  form, 
FIWG  tried  to  use  terms  as  broadly  as 
possible,  so  that  the  data  elements  could 
be  inclusive  of  the  needs  of  all  the 
agencies. 

The  FIWG  believes  that  as  the 
programs  create  joint  information 
systems,  this  may  encourage  changes  in 
statutes  and  regulations  to  make 
eligibility  requirements  uniform  and 
further  simplify  the  process.  Uniform 
requirements  could  allow  one  eligibility 
worker  to  determine  at  least  basic 
eligibility  for  a  client  for  all  seven 
programs  relatively  quickly.  Congress 
recently  required  the  Secretary  of 
Agriculture  to  appoint  an  advisory 
committee  to  report  on  potential 
simplified  programs  or  poUcies  that 
would  make  it  easier  for  eligible 
applicants  to  obtain  benefits  from  a 
group  of  programs:  the  Food  Stamp 
Program;  cash  and  medical  assistance 
programs,  under  the  Social  Security  Act; 
and  housing  assistance  programs. 

After  a  draft  form  was  developed,  the 
form  was  sent  for  comments  to  some 
State  and  local  officials  of  these 
maternal  and  child  assistance  programs 
and  to  their  national  associations.  Their 
comments  have  been  incorporated  into 
the  development  of  the  model 
application  form. 

V.  Suggestions  for  ImplcnneDtation  by 
the  States 

If  a  State  decides  to  use  the  model 
application  form,  some  adaptation  will 
likely  be  necessary,  since  the 
application  contains  only  the  minimum 
Federal  requirements.  At  their  option. 
States  may  want  to  add  any  items 
consistent  with  Federal  laws  or 
regulations,  not  just  those  needed  to 
fulfill  State  requirements,  but  also  to 
modify  the  form  so  it  can  be  used  by 
potential  applicants  in  other  eligibility 
groups.  States  may  be  able  to  delete 
some  items,  depending  largely  on  their 
programs  and  their  Medicaid 
requirements.  States  may  choose  to  use 
the  form  in  some  areas  on  a  trial  basis. 

The  FIWG  did  not  address 
implementation  because  it  will  be 
specific  to  each  State's  system. 
Nevertheless,  the  usefulness  of  this  form 
depends  on  implementation,  which  may 
require  either  a  "one-stop  shopping" 
approach  or  a  well-organized  intake  and 
referral  system.  To  implement  either 
approach,  most  States  will  need  some 
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different  results  in  different  programs. 
For  example,  "income"  may  be 
calculated  differendy  by  each  program; 
an  unborn  child  may  or  may  not  be 
counted  as  a  family  member  in  certain 
programs.  Moreover,  some  of  these 
programs  have  different  definitions  for 
the  same  terms.  In  creating  this  form, 
FIWG  tried  to  use  terms  as  broadly  as 
possible,  so  that  the  data  elements  could 
be  inclusive  of  the  needs  of  all  the 
agencies. 

The  FIWG  believes  that  as  the 
programs  create  joint  information 
systems,  this  may  encourage  changes  in 
statutes  and  regulations  to  make 
eligibility  requirements  uniform  and 
further  simplify  the  process.  Uniform 
requirements  could  allow  one  eligibihty 
worker  to  determine  at  least  basic 
eligibility  for  a  client  for  all  seven 
programs  relatively  quickly.  Congress 
recently  required  the  Secretar>'  of 
Agriculture  to  appoint  an  advisory 
committee  to  report  on  potential 
simplified  programs  or  policies  that 
would  make  it  easier  for  eligible 
applicants  to  obtain  benefits  from  a 
group  of  programs:  the  Food  Stamp 
Program;  cash  and  medical  assistance 
programs,  under  the  Social  Security  Act; 
and  housing  assistance  programs. 

After  a  draft  form  was  developed,  the 
form  was  sent  for  comments  to  some 
State  and  local  officials  of  these 
maternal  and  child  assistance  programs 
and  to  their  national  associations.  Their 
comments  have  been  incorporated  into 
the  development  of  the  model 
application  form. 

V.  Suggestions  for  Implementation  by 
the  States 

If  a  State  decides  to  use  the  model 
application  form,  some  adaptation  will 
likely  be  necessary,  since  the 
application  contains  only  the  minimum 
Federal  requirements.  At  their  option. 
States  may  want  to  add  any  items 
consistent  with  Federal  laws  or 
regulations,  not  just  those  needed  to 
fulfill  State  requirements,  but  also  to 
modify  the  form  so  it  can  be  used  by 
potential  applicants  in  other  eligibility 
groups.  States  may  be  able  to  delete 
some  items,  depending  largely  on  their 
programs  and  their  Medicaid 
requirements.  States  may  choose  to  use 
the  form  in  some  areas  on  a  trial  basis. 

The  FIWG  did  not  address 
implementation  because  it  will  be 
specific  to  each  State's  system. 
Nevertheless,  the  usefulness  of  this  form 
depends  on  implementation,  which  may 
require  either  a  "one-stop  shopping" 
approach  or  a  well-organized  intake  and 
referral  system.  To  implement  either 
approach,  most  States  will  need  some 


type  of  interagency  agreements.  Several 
aspects  of  those  agreements  need 
special  attention:  These  include 
transmittal  of  forms,  processing  time, 
confidentiality,  locally  administered 
programs,  client  foUowup, 
computerization,  program  staff 
assistance,  verifications,  and  an 
applicant's  guide. 

Transmittal:  This  application  form,  as 
adapted  by  the  State,  is  intended  to  be 
the  actual  application  form  for  each 
program.  In  general,  programs  are  not 
sharing  information  from  their  own 
program  forms  with  the  other  agencies. 
Applicants  complete  one  copy  of  the 
joint  application  form.  The  form  is  then 
transmitted  to  other  programs,  as 
appropriate,  either  by  paper  or  through  a 
computerized  system. 

Processing  time:  As  each  State 
designs  its  process  of  disseminating  the 
completed  form  among  agencies,  it 
should  be  sensitive  to  mandated 
processing  times  for  appHcations  and 
create  a  system  to  ensure  prompt 
transmittal.  Medicaid  and  WIG  may 
have  a  different  time  period  within 
which  they  are  required  to  process  the 
application,  and  the  start  of  that  time 
period  may  also  be  defined  differently. 
Gonfidentiality:  The  WIG  has  certain 
confidentiality  considerations  derived 
from  its  regulations.  Where  the 
applicant  is  applying  for  WIG  and  any 
other  program  with  this  form,  the 
applicant's  information  will  be  shared 
with  those  other  programs.  Therefore, 
the  WIG  program  requires  that 
applicants  using  a  joint  application  form 
specifically  waive  their  confidentiality 
rights  to  permit  the  applications  to  be 
forwarded  to  other  programs.  This 
waiver  is  included  in  the  "rights  and 
responsibilities"  section.  The  other 
programs  do  not  have  a  waiver  of 
--  confidentiality,  since  each  program  is 
not  sharing  information  from  its  own 
forms  but  rather  is  just  transmitting  a 
joint  application  to  the  other  programs. 

The  confidentiality  issue  for  minors  in 
the  joint  application  system  is 
complicated.  The  WIG  program  permits 
caretakers  to  sign  application  forms  on 
behalf  of  minors;  however,  to  protect 
minors"  confidentiality  rights  from 
unauthorized  waiver,  a  signature  of 
parent  or  legal  guardian  is  required  for  a 
joint  application.  The  same  form  can  be 
used  in  the  caretaker  situation,  but 
without  the  parent  or  legal  guardian's 
signature  it  cannot  be  transmitted  to 
other  programs.  Medicaid  permits  a 
"responsible  person"  to  sign  a  Medicaid 
application  for  those  who  cannot  apply 
for  their  own  benefits  (such  as  children), 
whether  the  application  is  joint  or 
Medicaid  only.  States  should  review 
their  own  regulations  to  determine  who 


can  sign  the  joint  application  form  on 
behalf  of  minors.  In  addition.  States  may 
have  additional  confidentiality 
requirements  that  need  specific 
attention. 

Local  administration:  Locally 
administered  programs  should  be  part  of 
the  interagency  agreements  and  the 
implementation  system.  Since  States  do 
not  administer  Head  Start.  Health  Gare 
for  the  Homeless  programs  or  the 
Gommunity  or  Migrant  Health  Genters 
programs,  an  application  could  be 
forwarded  for  consideration  to  the  Head 
Start  grantee  or  health  center  serving  an 
appropriate  apphcant's  area.  If  a  State 
subcontracts  with  local  agencies, 
interagency  agreements  will  also  need 
to  include  these  agencies  in  the  system. 

Followup:  The  FIWG  strongly 
suggests  that  States  create  a  tracking 
process  that  follows  the  clients  after 
they  complete  the  joint  application  form, 
whether  the  followup  is  by  the  agency 
that  collected  the  initial  data  or  a  single 
agency  for  all  clients.  The  followup 
process  is  essential  to  ensure  clients 
actually  receive  the  services  for  which 
they  are  eligible. 

Gomputerization:  Gomputerization, 
with  transmittal  and  referral  capability 
could  greatly  increase  the  utility  of  the 
form.  A  computerized  system  could 
speed  the  process  of  transmittal  as  well 
as  facilitate  the  followup  process.  As 
States  develop  computerized  networks 
of  data  collection,  the  application  can  be 
automated  to  serve  as  a  basis  for  the 
system. 

Program  staff  assistance:  States 
should  be  aware  that  the  form  was  not 
intended  to  be  completed  without  help. 
Where  possible,  clients  should  be 
assisted  by  program  staff.  Program  staff 
can  guide  the  clients  on  sections  of  the 
form  that  may  not  need  to  be  filled  out  if 
the  client  already  has  certain  benefits  or 
is  not  interested  in  applying  for  them, 
such  as  the  section  on  resources  for  a 
client  already  served  by  Medicaid.  More 
importantly,  the  program  staff  need  to 
explain  that  the  form  allows  the  client  to 
apply  to  many  programs  simultaneously, 
and  that  the  application  will  be  sent  to 
the  relevant  maternal  and  child 
assistance  programs. 

Where  possible,  bilingual 
caseworkers  should  be  available  if  the 
population  has  a  significant  proportion 
of  limited  English  proficient  individuals. 
In  some  cases,  Gommunity  or  Migrant 
Health  Genters  might  share  their 
translators  with  the  other  programs, 
with  the  net  goal  of  more  services  for 
the  clients  in  all  the  programs. 

Verification:  States  will  also  need  to 
individually  address  verification,  as 
each  State  will  have  specific  rules 
concerning  the  documentation  required. 


To  comply  with  Federal  regulations, 
programs  must  keep  paper  trails  of  these 
verifications  in  case  they  are  audited. 
but  these  paper  trails  can  be  across 
local  agencies  or  in  one  centralized 
place.  For  computerized  sy^'.ems,  the 
rights  and  responsibilities  might  have  to 
be  signed  on  a  piece  of  paper  stored  in  a 
file  or  on  microfiche.  Guidance  should 
be  provided  to  program  staff  as  to  the 
appropriate  documents. 

Applicant's  guide:  States  may  want  to 
develop  a  low  literacy  cover  sheet  for 
the  form — an  applicant's  guide — that 
has  a  short  description  of  the  programs 
included  in  the  application.  The 
applicant's  guide  could  be  modeled  on 
the  descriptions  included  in  "Provisions 
of  this  Notice"  but  adapted  to  each 
State's  actual  services  and  benefits. 

Dated:  September  25, 1991. 
Louis  W.  SuUivan, 

Secretary.  Department  of  Health  and  Human 
Services. 

Edward  R.  Madigan, 
Secretary.  Department  of  Agriculture. 

Explanation  of  Data  Elements  and  the 
Regulatory  Impact  Statement 

Data  Elements 

Title  Block:  States  might  need  to 
change  the  names  of  the  programs  at  the 
top  of  the  application  to  the  commonly 
understood  name  of  the  participating 
programs  in  their  State. 

The  two  other  sentences  in  this  block 
inform  the  applicant  that  this  form  is  a 
joint  application  for  all  of  the  programs, 
with  the  presumption  that  the  apphcant 
is  applying  for  all  programs  unless 
otherwise  noted  on  the  second  page. 
This  presumption  increases  applicants* 
access  to  services,  even  those  of  which 
they  were  unaware. 

"Please  ask  for  help,  if  there  is 
anything  on  this  form  that  you  do  not 
understand."  The  form  was  not  intended 
to  be  completed  without  help.  Program 
staff  assistance  is  essential  for  most 
applicants.  Even  if  program  staff  cannot 
go  through  the  form  with  each  client, 
they  should  be  available  to  answer 
questions. 

General  Information  Block: 
Applicant"s  name,  home  phone,  and 
work  phone.  The  adult  filling  out  the 
application  for  herself  and/or  family  is 
generally  considered  the  applicant.  If 
the  application  is  for  one  child,  such  as 
a  foster  child,  then  that  child  can  be 
listed  as  the  applicant  and  the  guardian 
filling  out  the  form  signs  on  the  last 
page. 

Home  Address  and  Mailing  Address. 
Often  people  live  at  one  address  and 
receive  mail  at  another.  Having  two 
address  spaces  may  also  allow 
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homeless  or  migrant  workers  to  enter 
their  temporary  address  in  the  home 
space  and  list  a  place  that  mail  may 
reach  them  or  an  emergency  contact  in 
the  other.  The  question  on  shelter  alerts 
the  eligibility  worker  that  the  client  is  a 
homeless  person. 

Name  and  address  of  parent /legal 
guardian.  Tliese  items  are  only  relevant 
if  the  applicant  is  "a  child"  (a  minor  as 
determined  by  the  State).  The  person 
listed  is  the  one  who  can  receive 
benefits  on  behalf  of  the  child,  which 
may  differ  from  State-to-State. 

Marital  status  is  only  required  by 
Medicaid  but  desired  by  most  of  the 
other  programs. 

"Do  you  speak  English?"  As  with  all 
applicants,  the  program  staff  should  help 
a  non-English-speaking  chent  or  a  client 
that  appears  to  have  limited  English 
proficiency,  complete  the  application 
form.  Other  agencies  will  not  know  the 
client's  language  unless  it  is  indicated 
In  addition,  the  Federal  Interagency 
Work  Group  (FIWG)  recommends  that 
States  consider  publishing  the  forms  in 
the  major  languages  of  their  client 
population,  especially  where 
multilingual  publications  are  the 
tradition. 

Medical  Insurance  Information  Block: 
"Have  you  or  any  family  members  living 
in  your  household  been  to  the  doctor. 

clinic,  or  hospital  in  the  last 

months?"  alerts  the  person  determining 
eligibility  for  Medicaid  (and  commonly 
programs  for  children  with  special 
health  needs  (CSHN])  that  the 
individual  may  qualify  in  the  medically 
needy  "spend-down"  category.  The 
number  of  months  varies  by  State,  so 
the  State  needs  to  fill  in  its  own 
requirements.  Some  States  do  not  have  a 
spend  down  in  their  programs  and  thus 
can  eliminate  that  question. 

The  questions  about  veterans' 
benefits  are  clustered  with  the  other 
insurance  questions  because  their  major 
purpose  is  to  determine  whether  the 
person  has  other  sources  of  medical 
benefits. 

Household  Block:  Every  individual 
living  in  the  home  should  be  put  on  the 
grid,  family  and  non-family  members. 
This  grid  has  two  primary  purposes:  To 
determine  who  in  the  family  may  be 
eligible  for  benefits;  and  to  determine 
how  many  members  in  the  household 
need  to  be  supported  by  its  income.  By 
listing  everyone  In  the  household,  the 
application  captures  all  who  could  be 
considered  part  of  the  same  economic 
unit  for  the  different  programs;  the 
eligibility  workers  will  then  count  only 
the  individuals  appropriate  for  their 
program. 

The  applicant  should  list  herself  on 
the  first  line.  Questions  about  Medicaid. 


food  stamps,  and  Aid  for  Families  with 
Dependent  Children  (AFDC)  indicate 
which  other  benefits  the  family  already 
receives:  in  some  cases,  this  provides 
them  with  presumptive  or  automatic 
eligibility  for  other  benefits.  Because 
legislation  prohibits  participation  in 
both  the  WIC  program  and  the 
Commodity  Supplemental  Food 
Program.  States  offering  both  programs 
should  also  include  the  following 
question  in  the  application:  Are  you 
receiving  Commodity  Supplemental 
Food  benefits? 

"Applying  for  all  Programs?"  This  box 
addresses  the  tension  between  the 
desire  to  encourage  applicants  to  apply 
for  all  programs  for  which  they  may  be 
eligible,  even  those  with  which  they  are 
not  familiar,  and  the  need  to  permit 
applicants  to  keep  their  information  as 
confidential  as  possible.  While  the  form 
presumes  that  applicants  will  apply  for 
all  the  programs,  this  box  prevents 
applicants  from  being  forced  into 
applying  for  all  or  none  of  the  programs 
by  allowing  them  to  specifically  deny 
programs.  Applicants  do  not  have  to 
waive  confidentiality  to  specific 
programs  in  which  they  do  not  want  to 
participate.  Asking  this  question 
phraseid  in  the  negative  (if  no,  list  *  *  *) 
means  applicants  have  to  actively 
request  the  application  not  be 
forwarded  to  all  the  programs;  it  allows 
them  to  limit  their  waiver  of 
confidentiality  but  does  not  force  them 
to  truly  understand  the  programs  before 
applying  for  them.  In  any  case, 
caseworkers  should  explain  the 
programs  to  the  applicants,  and  the 
presence  of  the  box  on  the  form  means 
the  applicants  are  more  likely  to  ask.  In 
addition,  this  box  can  prevent  referrals 
made  to  programs  from  which 
applicants  already  receive  benefits  or 
definitely  do  not  want. 

The  questions  on  pregnancy  and 
breastfeeding  will  determine  if  the 
applicant  or  spouse  is  eligible  for  certain 
benefits.  If  another  person  in  the  family 
listed  above  is  pregnant,  she  will  have 
to  fill  out  another  application  to  get  her 
benefits,  but  the  information  may 
change  the  number  of  people  considered 
"living  in  the  household"  for  certain 
programs. 

Income  Block:  Name  of  person(s) 
working  or  receiving  money, 
relationship  to  applicant,  who  provides 
the  money,  how  often,  and  the  amount. 
Types  of  income  include:  Wages; 
dividends  and  interest  AFDC; 
Supplemental  Security  Income; 
annuities,  pensions,  disability:  child 
support,  alimony;  cash  gifts  and  other 
unearned  income. 

"Do  all  of  the  people  living  in  your 
household  share  income?"  This  question 


should  help  the  eligibility  worker 
determine  who  in  the  household  is  in  the 
same  "economic  unit"  which  affects  the 
Special  Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIC) 
eligibility.  Households  which  actually 
have  two  or  more  "family  units"  who  do 
not  share  groceries  or  put  income  into 
one  household  account  for  bills  can  be 
considered  two  economic  units  by  WIC 
and  eligibility  will  be  determined 
differently. 

Resources  Block:  Must  be  filled  out  for 
Medicaid  only.  Some  States  do  not 
require  asset  or  resource  tests  for 
pre^^nant  women  and  children  and 
therefore  this  section  of  the  form  would 
not  be  applicable  and  could  be  deleted. 
Types  of  resources  include:  bank 
accounts,  trust  funds,  automobiles, 
houses,  property,  and  insurance. 

"List  the  payments  made  for  child 
care  (or  care  for  an  adult  who  cannot 
care  for  himself)  so  that  someone  in 
your  household  can  work."  This 
information  may  affect  the  income 
eligibility  determination  of  an  applicant 
for  Medicaid. 

Information  Required  by  the  Medicaid 
Program  Block  All  applicants  to 
Medicaid  have  a  few  questions  and 
requirements  that  are  not  necessary  at 
the  Federal  level  for  applicants  to  other 
programs  (though  States  may  require  the 
questions  for  other  pro-ams).  From  the 
Federal  perspective,  applicants  who  do 
not  want  to  provide  citizenship  and 
Social  Security  numbers  can  leave  this 
section  blank  and  still  apply  for  the 
other  programs.  It  is  important  to  note 
that  if  any  other  programs  at  the  State 
level  require  the  disclosure  of  Social 
Security  numbers  as  a  condition  of 
eligibility,  the  application  has  to  be 
modified  to  reflect  this,  notifying  the 
applicant  whether  providing  the  Social 
Security  number  is  voluntary  or 
mandatory  for  the  program,  citing  the 
authority  by  which  the  number  is 
requested,  and  informing  the  applicant 
how  the  number  will  be  used,  as 
required  by  section  7lb)  of  the  Privacy 
Act  of  1974  (5  U^C  552a  nt). 

Medicaid  also  requires  that  applicants 
help  identify  other  sources  to  pay  for 
medical  care,  including  providing 
parents'  names  to  help  the  Child  Support 
Enforcement  Agency  track  absent 
parents. 

Rights  and  Responsibilities  Block:  The 
WIC  and  Medicaid  have  the  only 
federally  mandated  rights  and 
responsibilities  sections.  These  can  be 
general  enough  to  apply  to  all  the 
programs,  but  States  may  need  to  add  to 
them  to  conform  to  State  law. 

Nutritional  risk  is  one  of  the  few 
eligibility  questions  not  handled  directly 
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should  help  the  eligibility  worker 
determine  who  in  the  household  is  in  the 
same  "economic  unit"  which  affects  the 
Special  Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIC) 
eligibility.  Households  which  actually 
have  two  or  more  "family  units"  who  do 
not  share  groceries  or  put  income  into 
one  household  account  for  bills  can  be 
considered  two  economic  units  by  WIC, 
and  eligibility  will  be  determined 
differently. 

Resources  Block:  Must  be  Tilled  out  for 
Medicaid  only.  Some  States  do  not 
require  asset  or  resource  tests  for 
pregnant  women  and  children  and 
therefore  this  section  of  the  form  would 
not  be  applicable  and  could  be  deleted. 
Types  of  resources  include:  bank 
accounts,  trust  funds,  automobiles, 
houses,  property,  and  insurance. 

"List  the  payments  made  for  child 
care  (or  care  for  an  adult  who  cannot 
care  for  himself]  so  that  someone  in 
your  household  can  work."  This 
information  may  affect  the  income 
eligibility  determination  of  an  applicant 
for  Medicaid. 

Information  Required  by  the  Medicaid 
Pro-am  Block:  All  applicants  to 
Medicaid  have  a  few  questions  and 
requirements  that  are  not  necessary  at 
the  Federal  level  for  applicants  to  other 
programs  (though  States  may  require  the 
questions  for  other  programs).  From  the 
Federal  perspective.  appUcants  who  do 
not  want  to  provide  citizenship  and 
Social  Security  numbers  can  leave  this 
section  blank  and  still  apply  for  the 
other  programs.  It  is  important  to  note 
that  if  any  other  programs  at  the  State 
level  require  the  disclosure  of  Social 
Security  numbers  as  a  condition  of 
eligibility,  the  application  has  to  be 
modified  to  reflect  this,  notifying  the 
applicant  whether  providing  the  Social 
Security  number  is  voluntary  or 
mandatory  for  the  program,  citing  the 
authority  by  which  the  number  is 
requested,  and  informing  the  applicant 
how  the  number  will  be  used,  as 
required  by  section  7(b)  of  the  Privacy 
Act  of  1974  (5  U^C  552a  nt). 

Medicaid  also  requires  that  applicants 
help  identify  other  sources  to  pay  for 
medical  care,  including  providing 
parents'  names  to  help  the  Child  Support 
Enforcement  Agency  track  absent 
parents. 

Rights  and  Responsibilities  Block:  The 
WIC  and  Medicaid  have  the  only 
federally  mandated  rights  and 
responsibilities  sections.  These  can  be 
general  enough  to  apply  to  all  the 
programs,  but  States  may  need  to  add  to 
them  to  conform  to  State  law. 

Nutritional  risk  is  one  of  the  few 
eligibility  questions  not  handled  directly 
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by  the  application  because  it  requires 
certification  by  a  "competent 
professional  authority"  (a  physician, 
nutritionist,  nurse  or  other  health 
official).  This  notification  informs  clients 
that  residency,  income  and  categorical 
eligitMlity  are  not  eaough  to  qualify  for 
WIC  program  benefits:  applicants  must 
also  be  determined  by  a  "competent 
professional  authority"  to  be  at 
nutritional  risk.  In  addition,  under  the 
Maternal  and  Child  Health  {MCH} 
program.  CSHN  often  must  have 
diagnosis  or  assessment  of  disabilities 
or  chronic  illnesses  verified  to  enter  the 
program. 

States  should  consider  listing  an 
address  where  applicants  could  write  if 
they  want  to  appeal  and  include  that  in 
the  rights  and  responsibilities  section. 

States  may  have  further  requirements 
for  the  waiver  of  confidentiality.  The 
Federal  laws  at  the  end  of  the  waiver 
were  cited  here  in  an  effort  to  give 
people  as  much  information  in  as  little 
space  as  possible  about  how  their 
information  may  be  shared.  States  may 
need  to  revise  this  statement  to  reflect 
additional  confidentiality  provisions  or 
to  reflect  changes  in  the  regulatory 
citations. 

Signature  of  Applicant/Parent  or 
Legal  Guardian  and  Date:  and  Signature 
of  Person  who  Helped  Complete  the 
Form  and  Date.  For  minors,  most  States 
will  require  the  signature  of  a  parent  or 
legal  guardian. 

Optional  Block:  Race/Ethnicit>';  Sex: 
Immunization.  This  information  could  be 
completed  by  the  applicant.  Though  this 
information  is  not  required  to  determine 
eligibility  for  any  program,  it  is  desired 
by  many  for  either  program  or  reporting 


purposes.  These  questions  are  in  an 
optional  box  to  make  it  clear  that  they 
are  voluntary,  for  the  purposes  of  data 
collection  and  statistics  only.  Answers 
will  not  affect  either  eligibility  or  the 
services  received. 

Agency  Box:  States  should  design  this 
box  to  meet  their  own  needs  regarding 
disposition.  The  first  two  items  in  the 
box  are  simply  reminders  that  these 
items  (certification  for  nutritional  risk 
for  WIC  and  confirmed  diagnosis  of 
disabilities  of  CSHN)  require  an 
additional  step  to  detenmine  eligibility. 
The  third  item  is  an  example  of  how 
verifications  could  be  noted  by  the 
agency  that  first  receives  the 
information. 

RegulatDiy  Impact  Statement 

Executive  Order  12291  (RO.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  E.0. 12291 
criteria  for  a  *^ajor  rule";  that  is,  that 
will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  v^ith  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFAJ  (5  U.S.C.  601  through  612)  unless 


C 


the  Secretary  of  HHS  certifies  that  a 
notice  will  not  have  siipiiGcant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  State  ageades  are  not 
considered  to  be  small  entities. 

This  notice  does  aot  reqvire  either  an 
impact  analysis  aoder  E.0 12291  or  a 
regulatory  flexibility  analysis  under  the 
RFA.  The  notice  alerU  the  State 
agencies  responsible  for  the  maternal 
and  child  health  assistance  programs 
that  •  model  application,  as  required  by 
section  eS06(a)  of  Public  Law  101-239.  is 
available  for  their  use. 

Section  1102(b)  of  the  Social  Security 
Act  requires  the  Secretaiy  of  HHS  to 
prepare  a  regulatoiy  iasfMCt  anah  sis  if  a 
notice  will  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  provinoQsai 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospit^  as  a  ho^>ital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  of  HHS  certifies,  that 
this  notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

(Catalog  of  Federal  Donettic  AssisUnce 
Programs;  No.  B  T14  Medicaid:  No.  ©3.24* 
M«rant  Health  Centen:  Na  S3J»4  MCH 
Services  Wock  gnat  prapaic  Ha.  93.224 
Community  Health  CentSfs:  No  tS.lSI  Health 
Care  for  the  HmneleM  ftitt  program;  No. 
93.660  He«l  Start  aad  No.  105S7  WIC) 
•a-tKS 


Maternal  and  Child  Assistance  Programs  Model  Application  Form 


This  model  application  form  can  be  used  to  apply  for  all  or  any  of  the  following  programs; 

ly/l^lcQid  Community  and  Migrant  Health  Centers 

Healtti  Care  for  tt>e  Homeless  Head  Start 

Maternal  and  CWld  Health/Health  Departments  The  WIC  Program 

If  you,  or  ony  people  living  in  your  household,  already  receive  or  do  not  want  to  apply  for  any  of  these  programs,  note  this  on  second  page. 


Please  ask  tor  help  if  there  is  anything  on  this  form  that  you  do  not  understand. 


Date  form  filled  out: 


Gerterol  Information 


Nonw  of  applicant 

Rnt 


Midde 


Uat 


HomaoddTM*  (Is  the  a  shelter?  Dyes  Dno) 
Stiwt 


MaiUng  oddrMi  Of  different  from  above) 
Street.  P.O.  BoK 


Apt.i 


Apt.* 


City 


City 


Nome  of  parent/legal  guardian  Of  the  applicant  is  a  child) 
Fkst  MIdde  U3st 


Address  d  parent/legal  guafdkm 

street,  P.O.  Boi 


Apt.* 


City 


Home  phone 


stole 


Stole 


Zip 


Zip 


Itome  phone 


Stole 


Zip 


Maltal  status  of  applicant 


Sngle  D  IVtanled  D  Separated  D  Divorced  D  Widowed  D 


Do  you  speolt  English? 


D 


r~|  It  no.  what  language  do  you  jpeok? 


Medical  Insurance  and  ottier  related  Infomotion 


1.  Do  you  or  any  tamHy  members  Hvlng  In  your  household  have  medk:al  Insurance? 


2.  Hove  you  or  oiytarnily  members  IMng  In  your  household  been  to  the  doctor,  clinic,  or  hoHJltaim  the  last  _  months? 
y«  D  rx)     D  ^ 


3.  Are  you  a  veteran? 


4.  Is  your  spouse  a  veteran? 

ye.  D  r«     D 


Work  phone 


County 


County 


Work  phone 


County 


9 

s 


< 
o 


2 

p 

ro 
u 

CD 


O 

3 

a. 

o> 

«< 

D 
n 
n 
n 

3 

cr 
n 

CO 


s 


z 

o 
o' 

CO 


Ust  all  me  people  iMng  tn  you  household  (reloted  ond  non-feiated) 


NamM 

Aftoch  •xtra  shoet. 
If  needed 


2. 


S. 


RetattonsNp 

tome 
appHcanl 


Cself) 


Date 
o( 

bklh 


6. 


Receiving 
AFDC? 

yes/no 


Receiving 
Food  Stamps? 

yes/ no 


Receiving  Medicaid? 

yes/no.  It  yes  give 
Medicaid* 


Applying  for  all  progrorrg? 


yes/no 


lfno.listprogfam(s) 
nlranriv  receiving  Of  r>Qt  wonted  * 


.>.,«nnHM.nm,Ca,efo,lf»Hen^.Mot,mu.or^ChldH.ol1hA^.om,De^^ 


A»  you  piegi  m  It  Of  UeuilfeedingT 
ye.Q      no   □ 


to  any  ©met  petion  Hving  m  your  household  pregnont  or  bfeottteeding? 

yw     □         no     D  ifyw.who 


Have  you  been  pragnont  In  the  last  6  monltwT 


Ho«  any  omer  penoft  Bvlng  m  your  homehold  been  pregnant  m  me  ta»»  6  months? 

vet    D         f»    n  "V-"^ 


IMQM  the  income  received  by  people  itvtng  In  your  household  (retated  and  non-reioted) 


Home  ol  petsontt)  working  Of  receiving  money 

Attoch  extra  iheet.lt  needed    


1. 


2. 


3. 


Who  proviOet  trm  money? 
Employer,  program  or  person 


4. 


HowOrten? 
Weekly,  every  2  weetts,  twice  a  mortti,  monttily 


Whot  amount? 


Do  al  ol  the  people  Ivlng  m  your  hoosetKJW  slwre  Income  (buy  grocefles.  pay  bflb,  elO? 
tt  no.  W  the  names  o»  the  people  wtwdfijjfilAflll  Income  with  you. 


yesQ     ••D 


"  Be  lure  to  Inctude  ol  »oi«c«  e<  yo«  Incflfne  (before  toDcert»JChar»«gw 


dMdendsondlnteiW.AHX;,sa.onnultl»«.p«neoadbGbMty.chta.uopoft,olmorw.cotf^g«<i.o^off^^ 
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Ust  oti  the  resources  owned  by  family  members  IMng  In  your  housetwld  '  (Must  be  Wed  out  by  M«dteaid  t^apHconli  only) 

TypMofiMoueM 


1. 


3. 


4. 


VohM 


Be  tt#e  to  «lude  al  f««xirc«  tuch  ai  be»*  acc«*i1».  trurt  fi«Ji,  outomobiw.  houi«.  p»op«rN.  orxl  »«o  ln«^ 


Urt  m»  poymwrti  rtwto  tor  Chid  OTO  (or  ecw  tor  on  oduH  wfw  cannot  eai»  tor  hlmi««) » thai  t^^ 

NomeorpMonWwhovxote  ToW  arwuit  po«: 


Honyonan? 


Ust  an  the  family  me.  nbers  living  In  your  household  who  otB  applying  for  Medicaid  (Must  be  tied  out  by  Mecfccid  opplicaite  only) 


gmaMcmiMp 

toltw 
Qptitcorti 


US 
cMtawi? 

vw/no 


SocU 

SMUitty 
nufflbw 


Nam*  of  moltm  o(  oppacont 

Ot  known  and 
itopplK^antisachld) 


NOnW  0(  fOnWr  Or  OPPKOT 

Ot  known  ond 
if  applicant  B  o  chid) 


^,f;)f<  w-ii^  Himbu  asm 

You  (TH*  a^«  >*  VO^»  SSN  in  o<dwto  r«»k«  I^A«lcoi(l  TNi  li  <BQjiWj  bv««*on  U  37  (Q)  (1)  of  th»  Soc«S«^ 
andtheMedicaid<»guiallo™ai42Cffi4J6  9lO.  rheMedoa«ageficyw«i«ett»SSNto¥w#)ryouinoome,eloto«y. 
at<dthe«rwrtofrT»dloola»«k>x»p<VTi«*>we»*'™*eonyoufb«ha(.  It  I  poBfcte  thrt  «•  y*  <*o  u»  lt» 


SW>Dd»t«nT*WCTy3tt<etp«nonii<>T(toMedcdd<ytocompvwtmf>detdl[»»w<>i^ 
ltofn».tetScolc)wcorti  ThB^tom¥*ormayt)emcncn«dw«hther»co«*lnome(ageodatiuc*ioimeSoddS«ajrt^ 
Admr«nat«3o  a  tf»  mienxK  Sewenue  So(vlc«  Theie  ax3tct«  rrK>  Bo  Ay*  t>if  coripulw  Of  on  cr  hcWAK*  boMl. 
/Sl»,  »you  opp^  toi  any  o«  m«  o«ie<  progromj  r  tt«5WTl  cppikxJtion,  tt«e  pfo^omi  \r*  r«3v»  o^^ 
could  UM I  h  lt»  odfnirttnnon  o(  th*  pioQant. 

|i^..n»~.<«lDl^>«i«.A;,^iu»na.tondThl«<N»»>>«»>m«l«  .^^...„_^ 

Medlwid  ao««  not  pay  medteot  expwttw  mot  o  ttwd  poity  » suppc»»d  to  pay.  Al  p«nof»  oppVIng  *»  Mwacold 
b«netlti  <T»  reoiiwd  to  oB^  to  the  State  WsdkxkJ  ob«'k:v  onv  rtc^lJ  lt>ev '«'>' f^o^ 'o  medfcd  iu«^ 
poty  ooymenh  fo<  mecfcd  cow  Wher,  you  liQn  tt*  opptcatton  (c»  younett  a  (w  onoiriei  penor  IW  ydxxn  you  oon 
l»ga»yaBVi(lgritx.ycxj  aw  OBigningttie  Medicaid  agency  dot  you  ttc^tj  to  tece*«it>«dtc<ii»«>PO'toftt*d  party 
porrwnli  fo(  the  •nlln  <tm  you  a*  or)  Medicaid. 


uide«tandihatbyq>plyktQtorMedkaMbendlbJagraetocoop«K>tov»imitwiMeMtdicddaowKY 
p(oytd»<g  Wonrxftw  to  hefc  puiiue  any  tt*d  potty  v<iho  moy  l»  i»«)on«fc(e  to  poyino  tot  cae  aid  1^^ 
o  peaotito)  on  wtoe  beho«  i  aiti  app^•1g)  that  a»  covered  &^  MedtoB.  o<  e«*)*io  ihW  poty  p<Mt<«ili  to  be  iwjde 
tome((»onbehdfo»ax)lhe(pei»on),  it  neceaoy  I  ak)  agree  to  •«tabil^  potemlty  tat  any  c«(*en  to«  whom  I  on 
appMrg  tot  Mtdcdd  benellll  if  laiTic?»^*ig  tot  ti^edlcaB  a  o  tow  income  presfiort  woman,  or  «l  tow  ooodwowt 
nottoeoopeiole,lit«ynoltK3y»toiTie«ltr<»oeooperaKoniBai*»m«r<».  HanelofcietoenrolrarvlnManceortienee 
ptoi  ofleted  to  it»  a  rrr^  wouw  tJy  an  err<)to^.  I  fTKiy  be  reoiJred  to  araol  If  the  State  Oeodei  ttot  I  <!(•  co(t  ttie  lame 
alMiltMntfi*«it>«MK*oaB.  I  irdetitondttwl  the  State  agency  wH  pay  to  ttwoort  of  tt»c»eiag» 
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I  c«e(  iMdng  and  eentpMkig  Mi  pOB*.  yeu  dKid*  ttid  you  do  iKt 
the  wc«nd  page  It  Oit  tap  betL 


woM  le  oivty  tot  Hededd  be  M*  to  iwt»  Ml « 


,.)y-.J>y»;.**^-^.. 
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Rights  and  Responsibilities 

Thb  form  Is  being  submlfted  as  a  Joint  application  for  on«  or  mow  of  tti»»«  programs: 
M«dlcdd,  Health  Care  tot  ttie  Homeless.  Maternal  and  Ctilkj  Healfh/Heoltti  Depart- 
ments. Community  and  Migrant  Health  Centers,  Heod  Start,  and  the  WIC  Program. 

I  understand  that  this  Jelnt  application  form  will  be  sent  to  all  of  the  programs  that  I 
amapptytnghx. 

I  ogree  to  the  release  of  personal  and  financial  Intorrrxatton  from  this  oppllcation  form 
ond  supporting  docunnenfs  to  the  agencies  that  run  these  programs  so  tnot  ttiey  con 
evaluate  It  and  verity  eliglbflity.  I  understand  thot  the  ogencles  that  run  the  programs 
will  deterrrtne  conndenllallty  of  this  Infornwllon  according  to  the  federal  laws,  42  CF8 
431 .300-43 1 J07,  the  WIC  regulations.  7  CFB  244.26(d),  and  ony  applicable  federal 
and  state  laws  and  regulations. 

Officials  from  the  prograiro  Itiat  I,  or  members  of  rrry  household,  have  applied  for 
may  verify  all  Information  on  this  form. 

I  understand  ttwt  1 1  opplled  for  Medicaid,  I  must  Immedlofely  tell  ttie  Medicaid 
agency  about  any  changes  In  information  on  this  form. 


Stgnatur«o»appHcant/parenl  Of  legal  guardlari  flfoppOcontliachild) 


Slgnaluf»o»  person  who  completed  the  form  flfdirterent  from  above) 


It  I  or  people  In  my  household  have  app«ed  tor  WIC.  ond/or  certain  other  progroiiB,,  >;- 
more  Infomxitlon  win  be  needed  to  determine  eliglbflity.  I  win  be  conlocted  for  further 
Information  OS  necessary . 

I  understood  nry  ellglbilHy  for  any  and  aB  programs  wiU  not  be  affected  by  mf  ioc«, ' 

color,  naltenal  origin,  age.  disability,  or  sex.  except  where  INsb  restricted  by  low. .:     ,;•;  t*^  * 

I  hove  me  right  to  oppeal  any  decisions  mode  by  o  locol  Medicaid.  WtC.  or  Heod  Starts  P*^v,' 
program.  Information  on  the  appeob  process  con  be  obtained  from  ttiese  programs.  i.;^"<?^- 

I  understand  that  anyone  who  Itnowlngly  Pes  or  misrepreients  the  liulh  o»  oironges  lor  ^:^'^*;* 
someone  to  Itnowlngly  Be  or  misrepresent  the  tnith  Is  committing  o  crime  which  con  b»:>'   S*-'': '' 
punished  under  federal  kjw.  state  law.  or  both.  I  understand  that  I  may  olM  be  Dobte         .    - 
lor  repaying  In  cosh  the  value  of  the  benefits  received  and  may  be  subject  to  cM       '  ;,^- i:*; 
perxittles.  '*>'/■"  ^?,;*v€■?^■■ 

I  certify  under  penalty  of  perjury  that  everything  on  lhltef>pllcalldn  form  b  the  fcuth  OS  , 
bestlknow. 


Relationship  to  applicant 


Relotlonship  to  applicant 


Date 


Dole 


While- D  Olher(ipec»y)  D 


OpHonol Information*      Roee/Ilhrtc »«ip     Blaclt"D      HhporlcD        A»lanorPocinclilon«Jern        American ln(fcn or Alo*an r4o1»^  D 

»•«  *^°'*    ^      '^*"**   °  •Tf,eo|)pleanldoetnolhavetoan»«e»ttWMiopttoodQue.«oni 

Hoveyourec-v^lyourlrnrnun^^  2  g    S  g     ^^"SZ  O  ^^S,:^^::::^^^SS^^S^>^"'^ 

Hove  your  c»*dren  received  the*  lmmmballon»hc«i7  Yes   U    No  U     DonlKnow  U  «■*—-  ^^ 

llpregnail.«eyou.eelngodocl«7  Yei   D    No  D     Do*»1Know  D  -Not of rtsportc Origin. 


"^•sp^rT?" 


ir^f^^T^c^^^^w^^^^T^T^ 


^<^>fi'^    .Jbfr^ 


For  Agency  use  only 

□    Meets  nutritional  risk  criteria  of  WIC . 
Q   MeotsCSHN  requirements 
r~|    Pregnancy  verified 


Date  received  by  Agency. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6389  of  December  5.  1991 

To  Amend  the  Generalized  System  of  Preferences 


By  the  President  of  the  Unit^  States  of  America 

A  Proclamation  ^ 

1.  Pursuant  to  section  504(a)(1)  of  the  Trade  Act  of  1974.  as  amended  (the  1974 
Act)  (19  U.S.C.  2464(a)(1)),  and  having  considered  the  factors  set  forth  in 
sections  501  and  502(c)  of  the  1974  Act.  I  have  determined  that  it  is  appropriate 
to  suspend  the  application  of  duty-free  treatment  accorded  to  articles  of 
Yugoslavia  under  the  Generalized  System  of  Preferences  (GSP). 

2.  Section  604  of  ^  1974  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  the 
substance  of  the  provisions  of  that  Act.  and  of  other  Acts  affecting  import 
treatment,  and  actions  thereunder. 

NOW,  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  but  not  limited  to  Title  V  and 
section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  General  note  3(c)(ii)(A)  to  the  HTS.  listing  those  countries  whose  prod- 
ucts are  eligible  for  benefits  of  the  GSP.  is  modified  by  deleting  "Yugoslavia" 
in  the  enumeration  of  independent  countries. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(3)  The  amendment  made  by  this  proclamation  shall  be  effective  with 
respect  to  articles  both:  (i)  imported  on  or  after  January  1.  1976.  and  (ii) 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  15  days 
after  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 
IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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63877 

1852 

5243 » 

63877 

63664 

5252 

63664 

PropoMd  Rul0K 

225 

252 

.„ 64211 

64211 

501 

64212 

519 

64212 

552...._ 64212 

49CFR 


37 

190 

191 

19^ 

195 

234 





.64214 
.63764 
.63764 
.63764 
.63764 
61169 

571 

1152 

.61386,  63676,  63682 
61387 

PraiMMMl  Rutatt! 

567 

.61392 

568 

.61392 

571 

572 

.63473,  63474, 

63914, 

63921 

.63922 

SOCFR 

17 

.61173 

625 

.63685 

6SZ 

.61182 

,61183 

685 

..63550 

PffOpOMC 

17 

RutoK 

.63705 

.64229 

100 

.63702 

,64404 

Ch.  II 

.64234 

611 

672 

..63487,  64002 

.64002 
.64288 

675 

.63487 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Fwtoral 
Register  but  may  be  ordered 
in  IrKJividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 


H.R.  3728/Pub.  L  102-181 

To  provide  for  a  6-month 
extension  of  ttie  Commission 
on  the  Bicentennial  of  the 
Constrtution.  (Dec.  3,  1991; 
105  Stat.  1232;  1  page) 
Price:  $1.00 

H.R.  1724/Pub.  L  102-182 

To  provide  for  the  termination 
of  the  application  of  title  IV  of 
the  Trade  Act  of  1974  to 
Czechoslovakia  and  Hungary. 
(Dec.  4.  1991;  105  Stat.  1233; 
27  pages)    Price:  $1.00 

KR.  2038/Put>.  L.  102-183 

Intelligence  Authorization  Act, 
Fiscal  Year  1992.  (Dec.  4. 
1991;  105  Stat  1260;  18 
pages)    Price:  $1.00 

KR.  3394/Piifo.  L.  102-184 

Tritjal  Self-Governance 
DemonstratKW  Project  Act 
(Dec.  4.  1991;  105  Stat.  1278; 
2  pages)    Price:  $1.00 

H.R.  3624/Pub.  L  102-185 

To  amend  tt>e  Tariff  Act  of 
1930  to  provide  appropriate 
procedures  for  the 
appointment  of  the  Chairman 
of  the  United  States 
Interruitional  Trade 
Commission.  (Dec.  4.  1991; 
105  Stat  1280;  2  pages) 
Price:  $1.00 

S.  1563/Pub.  L  102-186 

National  Sea  Grant  College 
Program  Authorization  Act  of 
1991.  (Dec.  4.  1991;  105  Stat 
1282;  3  pages)    Price:  $1.00 

SJ.  Res.  187/Pub.  L.  102- 
187 

To  make  a  technical 
correction  in  Public  Law  101- 
549.  (Dec.  4,  1991;  105  Stat 
1285;  1  page)    Price:  $1.00 

&J.  Res.  217/Pub.  L  102- 
188 

To  authorize  and  request  ttie 

President  to  proclaim  1992  as 

the  "Year  of  the  American 

Indian".  (Dec.  4.  1991;  105 

Stat  1286;  2  pages)    Price: 

$1.00 

Last  List  December  5.  1991 
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CFR  CHECKUST 


TM* 


Stoa(Nufnb«r 


Prtc*       R*vtsk>nDat« 


This  checklist  prepared  by  ttie  Office  of  the  Federal  Register.  Is 

put)lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  arnl  revision  dates. 

An  asterisk  (*)  precedes  each  entry  tt^at  has  been  issued  since  last 

week  and  which  is  rK>w  available  for  sale  at  the  Government  Printir^g 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whrch  is  revised  monthly. 

The  annual  rate  for  subscription  to  ail  revised  volumes  is  $620.00 

don>estk:,  $155.00  additk>nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  DocuT,«nt8,  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  tie  telephoned  to 

the  GPO  Order  Desk,  Monday  through  Friday,  a1  (202)  783-3238  from 

8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 

(202)512-2233. 

Title  Stock  Number  Prtce      RevWon  Date 

1,  2  (2  Reserved) (869-0 13-0000 1-3) $12.00        ion.  1,  Wl 


mi 

1991 


1,  1991 
1,  1991 
1.  1991 


3  (1990  Compaotwn  and 

Pom  100  and  101) (869-013-00002-1) 14.00  "  Jan. 

4 (869-013-00003-0) 15.00  Jan. 

SPartK 

1-699 (869-013-00004-8) 17.00  Jan. 

700-1199 (869-013-00005-6) 13.00  Jan. 

1200-End.  6  (6  Reserved)  (869-013-00006-4) 1800  Jan. 

7  Parts: 

0-26 (869-013-00007-2) 15.00  Jon.  1,  1991 

27-45 (869-013-00008-1) 12.00  Jan.  1,  1991 

46-51 (869-013-00009-9) 17.00  Jan.  1,  1991 

52 (869-013-00010-2) 24.00  Jan.  1,  1991 

53-209 (869-013-00011-1) 18.00  Jon.  1,  1991 

210-299 (869-013-00012-9) 24.00  Jon.  1,  1991 

300-399 _ „ (869-013-00013-7) 12.00  Jan.  1,  1991 

400-699 (869-013-00014-5) 20.00  Jan.  1,  1991 

700-899 (869-0 13-000 15-3) 19.00  Jon.  1,  1991 

900-999 (869-013-00016-1) 28.00  Jan.  1,  1991 

1000-1059 (869-013-00017-0) 17.00  Jon.  1,  1991 

1060-1119 (869-013-00018-8) 12.00  Jon.  1,  1991 

1120-1199 (869-013-00019-6) 10.00  Jon.  1,  1991 

1200-1499 (869-013-00020-0) 18.00  Jon.  1,  1991 

1500-1899 (869-013-00021-8) 12.00  Jan.  1,  1991 

1900-1939 (869-013-00022-6) 11.00  Jan.  1,  1991 

1940-1949 (869-013-00023-4) 22.00  Jon.  1,  1991 

1950-1999 (869-013-00024-2) 25.00  Jan.  1,  1991 

2000-End (869-013-00025-1) 10.00  Jon.  1,  1991 

8 (869-013-00026-9) 14.00  Jon.  1.  1991 

9  Parts: 

1-199 (869-013-00027-7) 21.00  Jon.  1,  1991 

200-6id (869-013-00028-5) 18.00  Jon.  1,  1991 

10  Parts: 

0-50 (869-013-00029-3) 21.00  Jon.  1,  1991 

51-199 (869-013-00030-7) 17.00 

200-399 (869-013-00031-5) 13.00 

400-499 (869-013-00032-3) 20.00 

500-Ind (869-013-00033-1) 27.00  Jon.  1,  1991 

11 (869-013-00034-0) 12.00  Jon.  1,  1991 

12  Parts: 

1-199 (869-013-00035-8) 13.00  Jon.  1.  1991 

200-219 (869-013-00036-6) 12.00  Jon.  1,  1991 

220-299 (869-013-00037-4) 21.00  Jon.  1,  1991 

300-499 (869-013-00038-2) 17.00  Jon.  1,  1991 

500-599 (869-013-00039-1) 17.00  Jon.  1,  1991 

600-tnd „ (869-013-00040-4) 19.00  Jan.  1,  1991 

13 (869-013-00041-2) 24.00  Jon.  1,  1991 


Jon.  1, 

«Jan.  1, 

Jon.  1, 


1991 
1987 
1991 


14  Parts: 

1-59 ».-  (869-013-00042-1) 25.00 

60-139 » (869-013-00043-9) 21.00 

140-199 (869-013-00044-7)„„...  10.00 

200-1 199 (869-O13-00045-5). —  20.00 

1200-tnd (869-013-00046-3) 13.00 

15  Parts: 

0-299 (869-013-00047-1) 12.00 

300-799 (869-013-00048-0) 22.00 

BOO-M (869-O13-O0O49-8)..„...  15.00 

16  Parts: 

0-149 (869-013-00050-1) 5.50 

150-999 „ (869-013-00051-0) 14.00 

1000-€nd _ (869-013-00052-*) 19.00 

17  Parts: 

1-199 _ (869-013-00054-4). —  15.00 

200-239 (869-013-00055-2) 16.00 

240-tnd (869-013-00056-1) 23.00 

18  Parts: 

1-149 (869-013-00057-9) 15.00 

150-279 (869-013-00058-7) 15.00 

280-399 (869-013-00059-5) 13.00 

400-tnd (869-013-00060-9) 9.00 

19  Parts: 

1-199 (869-013-00061-7) 28.00 

200-6id (869-O13-O0O62-5) 9.50 

20  Parts: 

1-399 (869-013-00063-3) 16.00 

400-499 (869-013-00064-1) 25.00 

500-€nd (869-013-00065-0) 21.00 

21  Parts: 

1-99 (869-013-00066-8) 12.00 

100-169 (869-013-00067-6) 13.00 

170-199 -...  (869-013-00068-4) 17.00 

200-299 - (869-013-00069-2) 5.50 

300-499 (869-013-00070-6) 28.00 

500-599 (869-013-00071-4) 20.00 

600-799 (869-013-00072-2) 7.00 

800-1299 (869-013-00073-1) 18.00 

1300-£nd (869-013-00074-9) 7.50 

22  Parts: 

1-299 (869-013-00075-7) 25.00 

300-tnd (869-013-00076-5) 18.00 

23 


(869-013-00077-3) 17.00 

24  Parts: 

0-199 (869-013-00078-1) 25.00 

200-499 (869-013-00079-0) 27.00 

500-699 (869-O13-O0O8O-3) 13.00 

700-1699 .» (869-013-00081-1) 26.00 

1700-6id (869-013-00082-0) 13.00 

25 (869-013-00083-8) 25.00 

26  Parts: 

§S  1.01-1.60 (869-013-00084-6) 17.00 

S§  1.61-1.169 (869-01 3-O0085-4) 28.00 

SS  1.170-1.300 (869-013-00086-2) 18.00 

a  1.301-1.400 (869-013-00087-1) 17.00 

Si  1.401-1.500 -....(869-013-00088-9) 30.00 

si  1.501-1.640 (869-013-00089-7) 16.00 

{§  1.641-1.850 (869-013-00090-1) 19.00 

iS  1.851-1.907 (869-013-00091-9) 20.00 

SS  1.908-1.1000 (869-013-00092-7) 22.00 

SS  1.1001-1.1400 (869-013-00093-5) 18.00 

SS  1.1401-W „ (869-013-00094-3) 24.00 

2-29 (869-013-00095-1) 21.00 

30-39 (869-013-00096-fl) 14.00 

40-49 (869-013-00097-8) 1100 

50-299 (869  -013-00098-6) I.S.OO 

300-499 (869-013-00099-4) '7.00 

500-599 (869-013-00100-1) 6.00 


Jon.  1. 

1991 

km.  1. 

1991 

Jon.  1. 

1991 

Jon.  1, 

1991 

JOM.  1. 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

Jon.  1, 

1991 

Jon.  1. 

1991 

ion.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr  1. 

1991 

Apr  1. 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1, 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

Apr.  1 

1991 

•Apr  1 

1990 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr.  1 

.  1991 

Apr.  1 

.  1991 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr  1 

,  1991 

•Apr.  1 

.  1990 

Apr.  1 

.  1991 

Apr.  1 

,  1991 

•Apr 

1,1990 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr.  1 

,  1991 

Apr.  1 

.  1991 

•Apr.  1 

,  1990 

IV 
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TMte 


stock 


600-M _ (8«9-013-0010l-0)_ 


271 

1-199 

200-M..... 

M 

29  Parts: 


100-499 

J0O-«99  ...„ 

900-1899 

1900-1910  (S{  1901.1  to 

1910.999) 

1910  (iS  1910.1000  to 

md) _ _ 

1911-1925 

1926 

1927-firf 

30  Parts: 

1-199  

aoo-*99  

70a-M 

31  Parts: 

0-199 

200-M „ „. 


.  (869-013-00102-«).. 
(869-013-00103-«). 

(M9-013-«)t04-4).. 


(869-013-O0105-2)„ 
(869-013-00106-1).. 
(869-0»3-00107-9)_ 
(869-013-00108-7).. 

(869-013-00109-5).. 

(869-013-00110-9).. 

(869-013-00111-7).. 

.  (869-013-00112-5).. 

(869-013-00113-3).. 

(869-013-00114-1)., 
(869-013-00115-0)- 
(869-013-00116-0- 

.(869-013-00117-6)., 
(869-013-00118-4)- 


6.50 

29.00 
11.00 

28.00 

18.00 

7J0 

27.00 

12.00 


321 
1-39,  Vol.  I.... 
1-39,  Vol.  I._ 
1-39,  Vol.  ■.. 

1-189 

190-399 . 

400-629  

630-699  

700-799  

800-€nd 

S3  Parts: 

1-124. 
125-199 .... 
200-M  .„.. 

34  Parts: 

1-299 

300-399  „- 
400-M...„ 


.  (869-013-00119-2)- 

(869-013-00120-6)., 
.  (869-013-00121-4).. 
.  (869-013-00122-2).. 
.  (869-013-00123-1)- 
.  (869-013-00124-9)., 


36  Parts: 

1-199 _, 

200-M 

37 „.., 


3S  Parts: 

0-17 

18-CMt 

3«.- 


,  (869-013-00125-7)„ 
,  (869-013-00126-5).. 
, (869-013-00127-3)- 

,  (869-013-00128-1).. 
.  (869-013-00129-0).. 
.  (869-013-00130-3)- 

.  (869-013-00131-1)- 

.  (869-013-00132-0)- 
.  (869-013-00133-8)- 

.  (869-013-00134-6)., 

.  (869-013-00135-4). 
.  (869-013-W136-2). 

.  (869-013-00137-1). 


40  Parts: 

1-51 

S2 

53-60....... 

61-« 

81-«5 


100-149. 
150-189. 
190-259. 
260-299. 
300-399. 
400-424. 
425-699. 
700-789. 
790-M- 


.  (869-013-0013»-9).. 
,  (869-013-00139-7).. 
.  (869-013-00140-1).. 
.  (869-013-00141-9).. 
.  (869-013-00142-7).. 
.  (869-013-00143-5).. 
.  (869-013-00144-3).. 
.(869-013-00145-1).. 
.  (869-013-^146-0).. 
.(869-011-00147-5).. 
.  (869-013-00148-6).. 
.  (869-013-00149-4).. 
.(869-013-00150-8).. 
.  (869-013-00151-6)- 
.  (a69-4>13-00152-«).. 


R«vtolonl 
Ajr.  1,  1991 

Apr.  1.  1991 
Apr.  1,  1991 

July  1,  1991 

July  1,  1991 
My  1,  1991 
July  1,  1991 
July  1,  1991 


24.00        July  1, 1991 


14.00 

9.00 

12.00 

25.00 

22.00 
15.00 
21.00 

15.00 
20.00 

15.00 
19.00 
18.00 
25.00 
29.00 
26.00 
14.00 
17.00 
18.00 

15.00 
18.00 
20.00 

24.00 
14.00 
26.00 

10.00 

13.00 
26.00 

15.00 

24.00 
22.00 

14.00 

27.00 
28.00 
31.00 
14.00 
11.00 
29.00 
30.00 
20.00 
13.00 
22.00 
13.00 
23.00 
23.00 
20.00 
22.00 


July  1.  1991 

•Ju»y  1,1989 

July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1.  1991 

*July  1,  1984 
*  July  1,  1984 
•July  1,  1984 
July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1.  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1.  1991 
July  1,  1991 
July  1.  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 
July  1,  1990 
July  1.  1991 
July  1,  1991 
•July  1,1989 
July  1,  1991 
Julyl.  1991 


THto 

41Chapt«rr. 
1,  1-1  to  1-10. 
1. 1-11  to 
3-6 


Stock  Number 


Prtc*      RavtotontM* 


2(2l«Mrv«i). 


10-17 

18.  VM.  I.  Pwto  1-S. — 
18,Vol.l.Nrls6-H.... 
18,  Vd.  «,  Ports  20-52 . 
19-100 


1-100 

101. 

102-200. 

201-*»d.„ 

42  Parts: 

1-40 

•61-399 .._. 

400-429  

430-M 

43Psrts: 

1-999 

1000-3999- 
4000-M..- 


. (849-013-00153-2)- 
.(869-013-00154-1)- 
.  (869-013-00155-9)., 
(869-«13-00156-7). 


13.00 

»Ju»y1. 

1984 

13.00 

•July  1, 

1984 

14.00 

'July  1. 

1984 

6.00 

•Jblyl. 

1984 

4.50 

*JUy  1. 

1984 

13.00 

'July  1, 

1984 

9.50 

*July  1. 

1984 

13.00 

•Julyl. 

1984 

13i)0 

•July  1, 

1984 

13.00 

•Julyl. 

1984 

13.00 

•Julyl. 

1984 

8.50 

'Julyl. 

1990 

22.00 

Julyl. 

1991 

11.00 

Ju^fl. 

1991 

10.00 

Julyl. 

1991 

.  (869-013-00157-5)... 

.  (869-013-0015»-3)... 

.(869-011-00159-9).- 

(869-011-00160-2).- 

.(869-011-00161-1).- 

.  (869-013-00162-1).- 

(869-011-00163-7).- 


17.00 

5.50 

21.00 

25.00 

19.00 
26.00 
12.00 

.(869-011-00164-5) 23.00 


45  Parts: 

1-199 

200-499 

500-1199 

1200-M...— 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155  


,  (869-013-00165-6)-. 

.(869-011-00166-1)... 

.(869-011-00167-0).- 

(869-011-00168-8).- 


156-165. 

166-199 .._. „ 

200-499  „._ 

500-M 

47  Parts: 

0-19 

20-39 

40-69 _- _ 

70-79 

80-6id 

48  Chapters: 

1  (Pom  1-51) 

1  (Pans  52-99).... 

2  (Ports  201-251) 
2  (Pom  252-299) 

3-6 

7-14 

15-M 

4«  Parts: 

1-99 

100-177 

178-199  

200-399 , 

400-999. 

•1000-1199- 

1200-fad. 


(869-011-00169-6).- 
(869-011-00170-0).- 
.(869-011-00171-8).- 
.  (869-01 1-00172-6).- 
.(869-011-00173-4).- 
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64516  ^ 

Meetings;  Sunshine  Act.  64543 

(2  documents) 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  64543 

Food  and  Drug  Administration 

NOTICES 

Biological  product  licenses: 

Community  Blood  Bank  of  Southern  New  Jersey.  Inc., 
64523 

New  York  Plasma,  Inc.,  64523 
Food  additive  petitions: 

W.R.  Grace  &  Co.;  correction.  64545 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Six  Rivers  National  Forest,  CA.  64492 

Heaitt)  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

NOTICES 

Low  income  housing: 
Qualified'census  tracts  and  difficult  development  areas; 
statutorily  mandated  designation  under  1986  Internal 
Revenue  Code  section  42  for  tax  credit.  64524 


Interior  Department 

See  Land  Management  Bureau 

international  Trade  Administration 

NOTICES 

Countervailing  duties: 
Carbon  steel  wire  rod  from — 

Zimbabwe.  64493 
Oil  country  tubular  goods  ftt)m — 
Argentina,  64493 
United  States-Canada  free-trade  agreement;  binational 
panel  reviews: 
Self-propelled  bituminous  paving  equipment,  replacement 
parts,  from  Canada.  64498 
Applications,  hearings,  determinations,  etc.: 
Brookhaven  National  Laboratory  et  al.;  correction.  64545 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  64543 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Florida  West  Coast  Railroad  Co.  et  al,  64525 

Justice  Department 

See  also  Prisons  Bureau 
RULES 

Practice  and  procedure  rules: 
Unlawful  employment  of  aliens  and  unfair  immigration- 
related  employment  practices;  administrative 
hearings 
Correction.  64545 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Montana;  correction.  64545 

Maritime  Administration 

NOTICES 

Mortgagees  and  trustees;  applicants  approval,  disapproval, 
etc.: 
Security  Pacific  National  Trust  Co..  64539 

Mine  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Belt  entry  air  use  to  ventilate  production  (face)  area  at 
underground  coal  mines  and  related  provisions 
advisory  committee,  64526 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  64526 

National  Foundation  on  the  Arts  and  tl>e  Humanities 

NOTICES 

Meetings: 
Shaping  new  world  order:  international  cultural  ,. 
opportunities  and  private  sector;  international 
cultural  forum.  64527  i       .    ii-M .: 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 
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National  InstitutM  of  Health 

NOTICES 

Patent  licenses:  nonexclusive,  exclusive,  or  partially 
exclusive: 
Croups  B  and  C  Meningococci  and  Eschrichia  Coli  Kl. 
64524 

Nationai  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Eastern  Pacific  gray  whale;  removal  petition,  64496 

National  Science  Foundation 

NOTICES 
Meetings: 

International  Programs  Review  Panel,  64527 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  64527 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.,  64526 

Reports;  availability,  etc.: 
Regulatory  authority  in  agreement  States;  Maine;  staff 
assessment,  64528 

Personnel  Management  Office 

RULES 

Employment: 
Passing  over  preference  eligibles  for  appointments  outside 
registers,  64469 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act  64543 

Prisons  Bureau 

NOTICES 

Prison  institutions;  list  modification.  64525 

PutiMc  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration:  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

64536,  64537 

(2  documents) 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc..  64537 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  In&,  64538 

Textiie  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Maritime 
Administration;  Urban  Mass  Transportation 
Administration 


Nonccs 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  64538 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  64539 

UrtMn  Mass  Transportation  Administration 

NOTICES 

GranU:  UMTA  Sections  3  and  9  obligations,  64539 


Separate  Parts  In  TMs  Issue 

Part  II 

Department  of  Education,  64548 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol  56,  No.  237 

Tuesday,  December  la  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinter>dent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330  and  333 

RIN  3206-AE61 

Passing  Over  Preference  EliglbSes  for 
AppointmenU  Outside  Registers 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule^ 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  revising  its 
regulations  governing  procedures  used 
to  select  candidates  for  temporary  and 
term  appointments  outside  registers.  The 
revised  regulations  clarify  public  notice 
requirements  and  the  respective 
responsibilities  of  agencies  and  0PM  for 
approving  selections  of  candidates  not 
eligible  for  veterans  preference  when 
preference  eligibles  with  equal  or  higher 
ranking  are  available. 
EFFECTIVE  DATE:  January  9, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Tracy  E.  Spencer,  (202)  606-0960  or  FTS 
266-0960. 
SUPPLEMENTARY  INFORMATION:  Section 

3318  of  title  5,  United  States  Code  sets 
out  procedures  agencies  must  follow  to 
pass  over  a  preference  eligible  on  a  list 
of  eligibles  in  order  to  select  a 
nonpreference  eligible.  These 
procedures  include  special  protections 
for  preference  eligibles  who  have 
compensable  service-connected 
disabilities  of  30  percent  or  more. 
Section  3327  of  title  5,  United  States 
Code,  requires  agencies  to  give  public 
notice  through  0PM  and  State 
Employment  Service  offices  whenever 
they  are  accepting  outside  applications 
for  positions  in  the  competitive  service. 

OPM  issued  proposed  regulations 
clarifying  agencies'  responsibilities 
under  these  laws  on  August  1, 1991  (56 
FR  36741).  One  employee  organization 


and  one  OPM  office  commented  on 
those  regulations. 

The  employee  organization 
questioned  the  provisions  for  passing 
over  preference  eligibles  in  order  to 
select  candidates  not  eligible  for 
veterans  preference.  The  procedures 
prescribed  in  part  333  implement  the 
same  legal  requirements  that  apply  to 
competitive  examinations,  under  which 
passover  provisions  have  always  been 
available.  The  only  change  proposed 
was  to  delegate  to  agencies  authority  to 
approve  passing  over  preference 
eligibles  other  than  those  whose 
preference  is  based  on  a  compensable 
service-connected  disability  of  30 
percent  or  more.  (The  law  requires  that 
OPM  approve  requests  to  pass  over  30 
percent  disabled  veterans.)  OPM  plans 
to  issue  instructions  in  the  Federal 
Personnel  Manual  regarding  appropriate 
reasons  for  passing  over  preference 
eligibles.  These  will  parallel  the  reasons 
allowed  under  competitive 
examinations — i.e.,  that  a  preference 
eligible  does  not  meet  a  particular 
qualification  or  suitability  requirement 
for  a  postion. 

The  OPM  office  noted  that  §§  330.102 
and  333.102,  which  treat  the  same 
statutory  public  notice  requirement, 
should  include  the  same  requirements 
for  the  content  of  annoucements. 

Accordingly,  OPM  is  revising 
§  330.102  to  incorporate  the  more 
complete  content  requirements  set  out  in 
§  333.102.  With  this  change,  OPM  is 
adopting  the  proposed  regulations  as 
final. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regiilatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  the  procedures 
used  to  appoint  certain  Federal 
employees. 

List  of  Subjects 

5  CFR  Part  330 

Government  employees. 
Intergovernmental  relations. 

5  CFR  Part  333 

Administrative  practice  and 
procedures.  Government  employees. 


OfTice  of  Personnel  Management 
Constanca  Berry  Newman, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  330  and  333,  as  follows: 

PART  330-RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  5  U.S.C  130Z  3301.  3302.  EO. 
10577.  3  CFR.  1954-1958  Comp.,  p.  218; 
{  330.102  also  issued  under  S  U.S.C.  3327; 
subpart  B  also  issued  under  5  U.S.C.  3315  and 
8151:  S  330.401  also  issued  under  5  U.S.C. 
3310.  subpart  H  also  issued  under  5  U.S.C. 
8337(h)  and  8457(b). 

2.  Section  330.102  is  revised  to  read  as 
follows: 

§330.102    Notification  ol  vacancies  to 
State  Job  Service  and  Office  of  Peraonrtei 
MartagemenL 

Federal  agencies  (as  defined  in  5 
U.S.C.  5102(a)(1))  must  notify  State  Job 
Service  offices  and  the  Office  of 
Personnel  Management  of  vacant 
positions  in  the  competitive  service 
which  they  intend  to  fill  from  outside  the 
Federal  service,  other  than  through 
competitive  examinations  or  hiring  a 
person  who  is  eligible  for  career  service 
entry  without  competitive  examination. 
The  notices  must  describe  the 
qualifications  required  and  application 
deadline  and  must  include  equal 
opportunity  and  veterans  preference 
provisions.  OPM  will  issue  specific 
instructions  for  preparing  notices  in  the 
Federal  Personnel  Manual. 

PART  333-RECRUITMENT  AND 
SELECTION  FOR  TEMPORARY  AND 
TERM  APPOINTMENTS  OUTSIDE  THE 
REGISTER 

3.  The  authority  citation  for  part  333  is 
revised  to  read  as  follows: 

AutlKKity:  5  U.S.C.  1302.  3301.  3302,  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218;  section 
333.203  also  issued  under  5  U.S.C.  1104.  Pub. 
L  95-154.  sec.  3(5). 

S  333.102    (Redesignated  as  S  333.103] 

4.  Section  333.102  is  redesignated  as 
S  333.103  but  is  otherwise  unchanged, 
and  a  new  S  333.102  is  added  to  read  as 
follows: 
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§  333. 1 02    PuMic  notice  for  temporary  and 
term  appointments  outside  the  register. 

An  agency  recruiting  outside  the 
register  must  send  a  vacancy 
announcement  to  the  OPM  job 
information  center(s)  and  place  an  order 
with  the  State  Employment  Service 
ofrice(s)  that  have  geographic 
jurisdiction  over  the  position(s].  The 
notices  must  describe  the  qualifications 
required  and  application  deadline  and 
must  include  equal  opportunity  and 
veterans  preference  provisions.  OPM 
will  issue  specific  instructions  for 
preparing  notices  in  the  Federal 
Personnel  Manual. 

5.  in  section  333.201,  paragraph  (c)  is 
revised  to  read  as  follows: 


§  333.201    Malting  appointtnents 
unranlced  Nst 


(c)  Except  as  provided  in  paragraph 
(b)  of  §  333.202  and  in  §  333.203, 
quahfied  candidates  not  eligible  for 
veteran  preference  may  be  selected  only 
when  no  qualified  veteran  preference 
eligibles  are  available. 

6.  In  section  333.202,  paragraph  (b)(2) 
is  revised  to  read  as  follows,  and 
paragraph  (c)  is  removed. 

§  333.202    Maldng  appointments  from  a 
numericaNy  ranlied  Met 
*         •         •         •         * 

(b)-   •   • 

(2)  Consider  a  preference  eligible 
whose  eligibility  for  further 
consideration  for  the  position  has  been 
discontinued  as  provided  in  §  333.203. 

7.  A  new  section  333.203  is  added  to 
read  as  follows: 

§  333.203    Passing  over  a  preference 
eiigitiie. 

(a)  Preference  eligibles  with 
compensable  service-connected 
disabilities  of  30  percent  or  more.  When 
an  agency  making  an  appointment 
passes  over  the  name  of  a  preference 
eligible  who  is  entitled  to  prior 
consideration  under  paragraph  (b)  of 
\  333.201  or  under  paragraph  (a)  of 
§  333.202  and  who  has  a  compensable 
service-connected  disability  of  30 
percent  or  more  and  proposes  to  select  a 
nonpreference  eligible,  the  agency 
must — 

(1)  Submit  its  reasons  for  so  doing  to 
the  OPM  office  with  examining 
jurisdiction  over  the  position: 

(2)  Notify  the  preference  eligible  of  the 
proposed  passover,  the  reasons  for  it, 
and  his  or  her  right  to  respond  to  OPM 
within  15  days  after  the  date  of 
notification:  and 

(3J  Obtain  OPM's  approval  for  the 
proposed  pwssover  before  selecting  the 
nonpreference  eligible. 


(b)  Other  preference  eligibles.  When 
an  agency  making  an  appointment 
passes  over  the  name  of  a  preference 
eligible  other  than  one  described  in 
paragraph  (a)  of  this  section  who  is 
entitled  to  prior  consideration  under 
paragraph  |b)  of  i  333.201  or  under 
paragraph  (a)  of  §  333.202  and  selects  a 
nonpreference  eligible,  it  must  record  its 
reasons  for  so  doing  and  must  fumi^  a 
copy  of  those  reasons  to  the  preference 
eligible  and  to  his  or  her  representative 
on  request. 

(c)  Discontinuing  consideration.  An 
agency  may  discontinue  consideration 
of  a  preference  eligible  for  a  position  if. 
on  three  occasions,  the  agency  has 
considered  the  candidate  for  the 
position  and  has  either — 

(1)  Obtained  OPM's  approval  to  pass 
over  his  or  her  name  and  select  a 
nonpreference  eligible  in  accordance 
with  paragraph  (a)  of  this  section;  or 

(2)  Passed  over  his  or  her  name  and 
recorded  its  reasons  for  so  doing  as 
provided  in  paragraph  (b)  of  this  section. 

IFR  Doc.  91-2943«  Filed  12-9-91:  8:45  am| 

aiLUlM  CODE  832».«1-W 


DEPARTMENT  OF  AGRICULTURE 

AgrlcuKurai  Marketing  Service 

7  CFR  Part  1205 
[CN-91-003] 

Amendment  to  the  Cotton  Research 
and  Promotion  Order 

AQENCV.  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Amendment  to  order. 

summary:  This  amendment  to  the 
Cotton  Research  and  Promotion  Order  is 
issued  pursuant  to  the  Cotton  Research 
and  Promotion  Act  Amendments  of 
1990.  Amendments  to  the  Act  were 
enacted  by  Congress  under  subtitle  G  of 
title  XIX  of  the  Food.  Agriculture, 
Conservation  and  Trade  Act  of  1990  on 
November  28, 1990.  A  notice  of  proposed 
amendments  to  the  Cotton  Research  and 
Promotion  Order  was  published  for 
public  comment  on  April  10, 1991.  The 
proposed  amendment  to  the  Order, 
addressing  the  public  comments 
received,  was  published  on  July  9. 1991. 
The  proposed  amendment  was  approved 
by  a  majority  (60  percent)  of  importers 
and  producers  of  cotton  voting  in  a 
referendum  conducted  July  17-28  as 
required  by  the  Act.  Results  of  the 
referendum  were  announced  in  a 
nationally  distributed  press  release 
August  2, 1991. 

The  Order  as  amended  provides  for 
(1)  Importer  representation  on  the 


Cotton  Board:  (2)  the  assessment  of 
imported  cotton  and  cotton  products:  (3) 
an  increase  in  the  amount  the  Secretary 
of  Agriculture  can  be  reimbursed  for 
conduct  of  a  referendum  from  $200,000 
to  $300,000;  (4)  reimbursement  of 
government  agencies  that  assist  in 
administering  the  collection  of 
assessments  on  imported  cotton  and 
cotton  products:  and  (5]  termination  of 
the  right  of  producers  to  demand  a 
refund  of  assessments. 

EFfCCnvc  DATE  December  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Shackelford.  (202)  720-2259. 
SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  the  Cotton  Research  and 
Promotion  Order  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  Executive  Order  12291 
since  it  does  not  meet  the  criteria  for  a 
major  regulatory  action  contained  in 
that  Order. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.). 

Under  this  amendment  refunds  to 
producers  will  be  eliminated.  Therefore, 
it  is  estimated  that  $41,075,853,  for  1991. 
collected  by  handlers  from  producers 
will  not  be  subject  to  refunds.  At  current 
refund  rates  of  approximately  34 
percent.  $13,965,790  of  the  estimated 
$41,075,853  will  be  retained  by  the 
Research  and  Promotion  program.  The 
economic  impact  of  the  proposed 
elimination  of  refunds  is  not  expected  to 
be  significant.  It  is  expected  that 
assessments  from  imports  will  total 
$6,785,816,  including  reimbursements, 
and  that  the  total  program  will  generate 
an  estimated  total  of  $47,861,669  based 
on  the  1991  forecast.  The  economic 
impact  of  an  assessment  on  importers  is 
not  expected  to  be  significant.  The 
economic  impact  of  the  other 
amendments  to  the  Order  as  descnbed 
in  the  preamble  is  also  not  expected  to 
be  significant.  Furthermore,  the 
Research  and  Promotion  program  is 
expected  to  benefit  producers,  handlers 
and  importers  by  expanding  and 
maintaining  new  and  existing  markets. 

The  amendment  will  also  impose 
reporting  and  recordkeeping  burdens  on 
importers.  This  burden  should  average 
less  than  .25  hours  per  year.  Therefore, 
the  economic  impact  is  not  expected  to 
be  significant. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
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Cotton  Board;  (2)  the  asscMmeiit  of 
imported  cotton  and  cotton  products:  (3) 
an  increase  in  the  amount  the  Secretary 
of  Agriculture  can  be  reimbursed  for 
conduct  of  a  referendum  from  $20(U)00 
to  $300,000;  (4)  reimbursement  of 
government  agencies  that  assist  in 
administering  the  collection  of 
assessments  on  imported  cotton  and 
cotton  products;  and  15)  termination  of 
the  right  of  producers  to  demand  a 
refund  of  assessments. 

EFFCCT1VC  date:  December  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Shackelford,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  the  Cotton  Research  and 
Promotion  Order  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  Executive  Order  12291 
since  it  does  not  meet  the  criteria  for  a 
major  regulatory  action  contained  in 
that  Order. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.]. 

Under  this  amendment  refunds  to 
producers  will  be  eliminated.  Therefore, 
it  is  estimated  that  $41,075,853.  for  1991. 
collected  by  handlers  from  producers 
will  not  be  subject  to  refunds.  At  current 
refund  rates  of  approximately  34 
percent,  $13,965,790  of  the  estimated 
$41,075,853  will  be  retained  by  the 
Research  and  Promotion  program.  The 
economic  impact  of  the  proposed 
elimination  of  refunds  is  not  expected  to 
be  significant.  If  is  expected  that 
assessments  from  imports  will  total 
$6,785,818,  including  reimbursements, 
and  that  the  total  program  will  generate 
an  estimated  total  of  $47,861,609  based 
on  the  1991  forecast.  The  economic 
impact  of  an  assessment  on  importers  is 
not  expected  to  be  significant.  The 
economic  impact  of  the  other 
amendments  to  the  Order  as  descnbed 
in  the  preamble  is  also  not  expected  to 
be  significant.  Furthermore,  the 
Research  and  Promotion  program  is 
expected  to  benefit  producers,  handler* 
and  importers  by  expanding  and 
maintaining  new  and  existing  markets. 

The  amendment  will  also  impose 
reporting  and  recordkeeping  burdens  on 
importers.  This  burden  should  average 
less  than  .25  hours  per  year.  Therefore, 
the  economic  impact  is  not  expected  to 
be  significant. 

hi  compliance  with  Office  of 
Management  and  Budget  (OMB) 
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regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction  Act 
(PRA)  of  1980  (44  U.S.C.  chapter  35)  and 
Section  3504(h)  of  the  PRA.  the 
information  collection  and 
recordkeeping  requirements  for 
domestic  handlers  and  producers 
contained  in  this  subpart,  and  the 
domestic  handler  reporting  and  refund 
application  forms  used  by  the  Board 
under  the  information  collection 
provisions  and  the  recordkeeping 
requirements  were  previously  approved 
by  OMB  and  assigned  control  number 
0581-0093  under  the  PRA. 

The  agency  intends  to  rely  on 
Customs  Service  records  to  satisfy  most 
information  collection  and  reporting 
requirements  concerning  importers  of 
cotton  needed  to  effectuate  the  terms  of 
the  amendment,  thus  minimizing  the 
reporting  burden.  Periodically,  certain 
information  related  to  specific  imports 
may  be  required  for  proper 
administration  of  the  Order.  The  nature 
of  such  information  would  be  specified 
in  rules  and  regulations  issued  pursuant 
to  this  Order.  Based  on  comparable 
Research  and  Promotion  programs,  it 
would  require  approximately  10  minutes 
for  an  importer  to  complete  a  reporting 
form  and  approximately  10  minutes  to 
complete  a  reimbursement  application. 
There  would  be  an  estimated  1,000 
importers  per  year  subject  to  these 
information  collection  requirements. 
Reporting  forms  and  applications  would 
be  filed  on  a  monthly  basis  yielding  an 
estimated  annual  burden  of  4080  hours. 
Importers  will  be  expected  to  maintain 
and  make  available  to  the  Secretary 
such  books  and  records  as  necessary  to 
carry  out  the  provisions  of  the  Order 
and  regulations.  Importers  will  be 
required  to  retain  such  records  for  at 
least  two  years  beyond  the  marketing 
year  of  their  applicability. 

In  addition,  importer  organizations 
may  direct  a  request  to  the  Secretary  for 
certification  of  eligibiUty  to  participate 
in  nominating  members  to  represent 
cotton  importers  on  the  Cotton  Board.  It 
is  anticipated  that  two  organizations 
will  respond  with  an  average  reporting 
burden  of  two  hours  per  response. 

Producers  and  importers  will  also 
have  an  opportunity  to  submit 
referendum  ballots.  The  estimated 
number  of  respondents  for  this  form  is 
200.000  with  an  estimated  average 
reportmg  burden  of  .10  hours  per 
response. 

Individual  producers  and  importers 
nominated  for  the  Board  will  be  required 
lo  submit  a  membership  background 
information  sheet.  Information  sheets 
have  been  previously  approved  by  OMB 
and  assigned  OMB  control  number 
0505-0001.  The  estimated  number  of 


respondents  is  32  per  year.  Each 
respondent  will  submit  one  response 
when  nominated,  with  an  estimated 
average  reporting  burden  of  0.5  hour  per 
response. 
This  Order  amendment  provides  for: 

(1)  Importer  representation  on  the 
Cotton  Board  by  an  appropriate  number 
of  persons,  as  determined  by  the 
Secretary  of  Agriculture,  who  import 
cotton  and  or  cotton  products  into  the 
United  States  on  which  assessments  are 
paid,  and  are  selected  by  the  Secretary 
from  nominations  submitted  by  importer 
organizations  certified  by  the  Secretary: 

(2)  assessments  and  supplemental 
assessments  on  imported  cotton  and 
cotton  content  of  imported  products  at 
rates  determined  in  the  same  manner  as 
the  U.S.  cotton.  Under  this  Order,  the 
rate  of  assessment  and  supplemental 
assessment  for  imported  cotton  are 
substantially  the  same  as  the  rates 
applicable  to  domestically  produced 
cotton.  Such  rates  are  currently  one 
dollar  per  bale  plus  six  tenths  of  one 
percent  of  the  value  of  the  cotton.  For 
the  purpose  of  supplemental 
assessments  on  imported  cotton,  a  value 
will  be  placed  on  imported  cotton  and 
cotton  content  of  imported  cotton 
products  based  on  an  average  of 
historical  cotton  prices.  It  is  anticipated 
that  the  value  of  imported  cotton  will  be 
established  annually  based  on  a  12 
month  average  of  prices  received  by 
domestic  producers.  It  is  also 
anticipated  that  conversion  factors 
established  by  the  Secretary  will  be 
used  to  determine  the  assessment  on 
imported  cotton  and  cotton-containing 
products  identified  by  a  classification 
number  under  the  Harmonized  Tariff 
Schedule.  These  factors  and 
classification  numbers  will  be  specified 
in  rules  and  regulations  issued  to 
implement  the  Order  (3)  an  increase  in 
the  amount  that  the  Secretary  of 
Agriculture  can  be  reimbursed  for 
conducting  any  referendum  from 
$200,000  to  $300,000;  (4)  reimbursement 
to  agencies  of  the  federal  government 
that  assist  in  administering  the  import 
provisions  for  a  reasonable  amount  of 
the  expenses  incurred  by  that  agency  in 
connection  therewith:  and  (5) 
termination  of  the  producer's  right  to 
demand  a  refund  of  assessments. 

These  amendments  are  issued 
pursuant  to  the  Cotton  Research  and 
Promotion  Act  Amendments  of  1990 
(Subtitle  G  of  title  XIX  of  the  Food. 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  Public  Law  101-624. 
November  2a  1990)  which  amended  the 
Cotton  Research  and  Promotion  Act  (7 
U.S.C.  2101  eL  seq.]  The  1990 
amendments  to  the  Act  require  that  after 
notice  and  opportunity  for  public 


comment,  a  proposed  amendment  to  the 
Order  implementing  the  provisions  of 
the  Act  be  issued.  The  proposed  Order 
amendment  was  issued  in  the  Federal 
Register  on  July  9, 1991  (56  FR  31289- 
31297).  The  amendment  to  the  Act 
further  requires  that  the  Secretary  must 
conduct  a  referendum  among  persons 
who  have  been  cotton  producers  during 
a  representative  period,  and  persons 
who  are  importers  of  cotton  and  who. 
during  a  12  month  period  ending  not 
later  than  90  days  prior  to  the  conduct  of 
the  referendum  under  this  section, 
imported  a  quantity  of  cotton  with  a 
value  or  weight  in  excess  of  the  de 
minimis  quantity,  if  any.  established  by 
the  Secretary.  The  referendum  was  for 
the  purpose  of  determining  if  a  majority 
of  those  voting  approve  the  proposed 
amendment  to  the  Order.  Such  a 
referendum  was  conducted  July  17-26  in 
which  a  majority  of  cotton  importers 
and  producers  approved  the  proposed 
amendments  to  the  Cotton  Research  and 
Promotion  Order.  The  Secretary 
announced  the  results  of  this 
referendum  in  a  national  press  release 
issued  August  2, 1991,  in  accordance 
with  the  Cotton  Research  and  Promotion 
Act  Amendments  of  1990.  Of  46,220 
valid  responses.  27.879.  or  60  percent  of 
persons  voting,  favored  the  amendment 
in  the  Order,  and  18.341.  or  40  percent 
opposed. 

A  review  will  be  conducted  once 
every  five  years  in  accordance  with  the 
requirements  of  the  Cotton  Research 
and  Promotion  Act  Amendments  of  1990 
by  the  Secretary  to  ascertain  whether  a 
referendum  is  needed  to  determine 
whether  producers  and  importers  favor 
or  disfavor  these  amendments  to  the 
Order.  Also,  in  accordance  with  the  1990 
amendments,  if  the  Secretary  does  not 
provide  for  a  referendum,  one  may  be 
conducted  upon  the  request  of  a 
requisite  number  of  producers  and 
importers. 

It  is  found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  of  the  provisions  in  5  U.S.C. 
553.  it  is  found  and  determined  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  amendment  until  30 
days  after  publication  in  the  Federal 
Register  because:  (1)  Cotton  producers 
and  importers  voting  in  a  referendum 
have  approved  the  amendment  and  (2) 
in  accordance  with  the  Act.  the 
amendment  should  be  published  as  soon 
as  possible. 
list  of  SubjecU  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1205  is  amended 
an  follows: 

PART  1205— COTTON  RESEARCH 
ANO  PROMOTION 

1.  The  authority  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  Section  1205.302  is  revised  to  read 
as  follows: 

§1205.302    Act 

Act  means  the  Cotton  Research  and 
Promotion  Act,  as  amended  (7  U.S.C. 
2101-2118:  Public  Law  89-502.  80  Stat 
279,  as  amended). 

3.  Section  1205.304  is  revised  to  read 
as  follows: 

§  1205.304    Cotton. 
Cotton  means: 

(a)  All  Upland  cotton  harvested  in  the 
United  States,  and.  except  as  used  in 

§§  1205.311  and  1205.335,  includes 
cottonseed  of  such  cotton  and  the 
products  derived  from  such  cotton  and 
its  seed,  and 

(b)  Imports  of  Upland  cotton, 
including  the  Upland  cotton  content  of 
the  products  derived  thereof.  The  term 
"cotton"  shall  not.  however,  include: 

(1)  Any  entry  of  imported  cotton  by  an 
importer  which  has  a  value  or  weight 
less  than  a  de  minimis  amount 
established  in  regulations  issued  by  the 
Secretary  and 

(2)  Industrial  products  as  that  term  is 
defined  by  regulation. 

4.  The  sections  listed  in  the  first 
column  are  redesignated  as  shown  in 
the  second  column.  ~' 


0(d  section 

Hem  section 

1205.305  ....„ 

1205.307 

1205.306 „ 

1205.308 

1205.307 

1205.309 

1205.308 „ 

1205.311 

1205.309 

1205.312 

1205.310 

1205.313 

1205.311 

1205  314 

1205.312 

1205  315 

1205.313 

1205  316 

1205.314 „.. 

1205.318 

1205.315 _... 

1205319 

1205.316 

1205.320 

1205.317 

1205  321 

1205.318 „ 

1205.322 

1205.319 „ 

1205.323 

1 205.320 

1205  324 

1205.321 

1205  325 

1 205.322 „ 

1205  326 

1 205.323 

1205  327 

1205.324 „ 

1205326 

1205.325 „.  

1205.329 

1205.326 

1205.330 

1205.327 „. 

1205331 

1205.328 „_  

1205.332 

1205.329 

1205.333 

1205.330 „ 

1205.334 

1206.331 

1205.335 

1205.332 

1205.336 

Otd  section 

New  section 

1205  333  

1205  337 

1 205.334 

1 205  335 

1205.338 
1205  339 

1205  336 

1205.340 

1205  337 

1205.341 

1 205.338 

1205  343 

1 205.339 

1205  345 

1 205  340 

1205.346 

1205  341   

1205  347 

1205342 

1205.348 

5.  Section  1205.305  "Upland  Cotton"  is 
added  to  read  as  follows: 

§1205.305    Upland  cotton. 

Upland  Cotton  means  all  cultivated 
varieties  of  the  species  Gossypium 
hirsutum  L. 

6.  Section  1205.306  "Bale"  is  added  to 
read  as  follows: 

§1205  306    Bate. 

Except  as  used  in  §  1205.322.  Bale 
means  the  package  of  lint  cotton 
produced  at  a  cotton  gin  or  the  amount 
of  processed  cotton  in  a  manufactured 
product  that  is  equivalent  to  a  500  pound 
bale  of  lint  cotton. 

7.  Section  1205.310  "Importer"  is 
added  to  read  as  follows: 

§1205.310    Importer. 

Importer  means  many  person  who 
enters,  or  withdraws  from  warehouse, 
cotton  for  consumption  in  the  customs 
territory  of  the  United  States,  and  the 
term  import  means  any  such  entry. 

8.  Redesignated  §  1205.316  is  revised 
to  read  as  follows: 

§  1205.316    Cotton-Producer  organization. 

Cotton-Producer  Organization  .neans 
any  organization  which  has  been 
certified  by  the  Secretary  pursuant  to 
§  1205.341. 

9.  Section  1205.317  is  added  to  read  as 
follows: 

§  1205,317    Cotton-Importer  organization. 

Cotton-Importer  Organization  means 
any  organization  which  has  been 
certified  by  the  Secretary  pursuant  to 
§  1205.342. 

10.  Redesignated  §  1205.322  is  revised 
to  read  as  follows: 

§1205.322    Estat>listiment  and 
memt>ership. 

(a)  There  is  hereby  established  a 
Cotton  Board  composed  of: 

(1)  Representatives  of  cotton 
producers,  each  of  whom  shall  have  an 
alternate,  selected  by  the  Secretary  from 
nominations  submitted  by  eligible 
producer  organizations  within  a  cotton- 
producing  state,  as  certifled  pursuant  to 
§  1205.341.  or.  if  the  Secretary 
determines  that  a  substantial  number  of 
producers  are  not  members  of  or  their 


interests  are  not  represented  by  any 
such  eligible  organizations,  from 
nominations  made  by  producers  in  a 
manner  authorized  by  the  Secretary,  and 

(2)  Representatives  of  cotton 
importers,  each  of  whom  shall  have  an 
alternate,  selected  by  the  Secretary  from 
nominations  submitted  by  eligible 
importer  organizations,  as  certified 
pursuant  to  §  1205.342.  or.  if  the 
Secretary  determines  that  a  substantial 
number  of  importers  are  not  members  of 
or  their  interests  are  not  represented  by 
any  such  eligible  organization,  from 
nominations  made  by  importers  in  a 
manner  authorized  by  the  Secretary. 

(b)  Representation  on  the  Cotton 
Board  shall  be  as  follows: 

(1)  Each  cotton-producing  state  shall 
have  at  least  one  member  and  an 
additional  member  for  each  1  million 
bales  or  major  fraction  (more  than  half) 
thereof  of  cotton  produced  in  the  state 
and  marketed  above  one  million  bales 
during  the  period  specified  in  the 
regulations  for  determining  Board 
membership;  and 

(2)  Cotton  importers  shall  be 
represented  by  an  appropriate  number 
of  representatives,  as  determined  by  the 
Secretary,  of  importers  of  cotton  subject 
to  assessment  during  the  period 
specified  in  the  regulations  for 
determining  Board  membership.  That 
number  shall  not  be  less  than  two 
members.  The  initial  importer 
representation  on  the  Board  shall 
consist  of  four  representatives.  The 
Secretary  may.  after  consultation  with 
organizations  representing  importers, 
reduce  or  increase  the  number  of 
importer  representatives,  in  the  manner 
prescribed  by  the  Secretary. 

11.  Redesignated  §  1205.323  is  revised 
to  read  as  follows: 

§1205.323    Term  Of  Office. 

All  members  of  the  Board  and  their 
alternatives  shall  serve  for  terms  of 
three  years.  Each  member  and  alternate 
shall  continue  to  serve  until  a  successor 
is  selected  and  has  qualified. 

12.  Redesignated  §  1205.324  is  revised 
to  read  as  follows: 

§  1205.324    Nominations. 

All  nominations  authorized  under 
§  1205.322  shall  be  made  within  such  a 
period  of  time  and  in  such  a  manner  as 
the  Secretary  shall  prescribe.  The 
eligible  producer  organizations  within 
each  cotton-producing  state,  as  certified 
pursuant  to  §  1205.341.  shall  caucus  for 
the  purpose  of  jointly  nominating  two 
qualiRed  persons  for  each  member  and 
each  alternate  member  to  be  selected  to 
represent  the  cotton  producers  of  such 
cotton-producing  state.  Viie  eligible 
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importer  organizations,  as  certified 
pursuant  to  §  1205.342.  shall  caucus  for 
the  purpose  of  jointly  nominating  two 
qualified  persons  for  each  member  and 
each  alternate  member  to  be  selected  to 
represent  the  cotton  producers  of  such 
cotton-producing  state.  The  eligible 
importer  organizations,  as  certified 
pursuant  to  §  1205.342.  shall  caucus  for 
the  purpose  of  jointly  nominating  two 
qualified  persons  for  each  member  and 
alternate  member  to  be  selected  to 
represent  cotton  importers.  If  joint 
agreement  is  not  reached  with  respect  to 
the  nominees  for  any  such  position,  each 
such  organization  may  nominate  two 
qualified  persons  for  any  position  on 
which  there  is  no  agreement. 

13.  Redesignated  §  1205.325  is  revised 
to  read  as  follows: 

§  1205.325    Selection. 

From  the  nominations  made  pursuant 
to  §§  1205.322  and  1205.324.  the 
Secretary  shall  select  tne  members  of 
the  Board  and  an  alternate  for  each 
member  on  the  basis  of  representation 
provided  for  in  |§  1205.322  and  1205.323. 

14.  Redesignated  S  1205.327  is  revised 
to  read  as  follows: 

$1205^27    Vacancte*. 

To  nil  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  Board  to  qualify,  or  in  the  event  of 
death,  removal,  resignation  or 
disqualification  of  any  member  or 
alternate  member  of  the  Board,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  of  the 
Board  shall  be  nominated  and  selected 
in  the  manner  specified  in  §5  1205.322, 
1205.324  and  1205.325. 

15.  Redesignated  S  1205.328  is  revised 
to  read  as  follows; 

§  1205.328    Alternate  member*. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  the  person  is  the  alternate,  shall 
act  in  the  place  and  stead  of  such 
member  and  perform  such  other  duties 
as  assigned.  In  the  event  of  death, 
removal,  resignation  or  disqualification 
of  a  member,  the  alternate  for  the 
member  shall  act  for  the  member  until  a 
successor  for  such  member  is  selected 
and  qualified.  In  the  event  that  both  a 
producer  member  of  the  Board  and  the 
member's  alternate  are  unable  to  attend 
a  meeting,  the  Board  may  designate  any 
other  alternate  member  from  the  same 
cotton-producing  state  or  region  to  serve 
in  such  member's  place  and  stead  of 
such  meeting.  In  the  event  that  both  an 
importer  member  and  the  member's 
alternate  are  unable  to  attend  a  meeting, 
the  Board  may  designate  any  other 


importer  alternate  member  to  serve  in 
such  member's  place  and  stead  at  such 
meeting. 

16.  In  redesignated  S  1205.331.  of 
paragraph  (b)  is  revised  to  read  as 
follows: 


§  1205.331 


(b)  Subject  to  the  approval  of  the 
Secretary,  to  make  rules  and  regulations 
to  effectuate  the  terms  and  provisions  of 
this  subpart  including  the  designation  of 
the  handler,  importer,  or  other  person 
responsible  for  collecting  the 
assessments  authorized  by  i  1205.335. 
which  designation  may  be  of  different 
handlers,  importers,  or  other  persons,  or 
classes  of  handlers,  importers,  or  other 
persons,  to  recognize  differences  in 
marketing  practices  or  procedures  in 
any  state  or  area: 
.        •        •        •        • 

17.  In  redesignated  i  1205.332. 
paragraphs  (c)  and  (i)  are  revised  to 
read  as  follows: 

§1205.332    Duties. 

.         •         ♦         *         * 

(c)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements  for 
the  development  and  submission  to  it  of 
research  and  promotion  plans  or 
projects  authorized  by  S  1205.333.  and 
for  the  carrying  out  of  such  plans  or 
projects  when  approved  by  the 
Secretary,  and  for  the  payment  of  costs 
thereof  with  funds  collected  pursuant  to 
§  1205.335,  with  an  organization  or 
association  whose  governing  body 
consists  of  cotton  producers  selected  by 
the  cotton-producer  organizations 
certified  by  the  Secretary  under 
§  1205.341,  in  such  manner  that  the 
producers  of  each  cotton-producing 
state  will,  to  the  extent  practicable,  have 
representation  on  the  governing  body  of 
such  organization  in  the  proportion  that 
the  cotton  marketed  by  the  producers  of 
such  state  bears  to  the  total  marketed 
by  the  producers  of  all  cotton-producing 
states.  Any  such  contract  or  agreement 
shall  provide  that  such  contracting 
organization  or  association  shall 
develop  and  submit  annually  to  the 
Cotton  Board,  for  the  purpose  of  review 
and  making  recommendations  to  the 
Secretary,  a  program  of  research, 
advertising,  and  sales  promotion 
projects,  together  with  a  budget,  or 
budgets,  which  shall  show  the  estimated 
cost  to  be  incurred  for  such  projects,  and 
that  any  such  projects  shall  become 
effective  upon  approval  by  the 
Secretary.  Any  such  contract  or 
agreement  shall  also  provide  that  the 
contracting  organization  shall  keep 
accurate  records  of  all  its  transactions. 

which  shall  be  available  to  the 


Secretary  and  Board  on  demand,  and 
make  an  annual  report  to  the  Cotton 
Board  of  activities  carried  out  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  may  require; 

•  «        •        *        • 

(i)  To  act  as  intermediary  between  the 
Secretary  and  any  producer,  importer,  or 
handler. 

•  •        •        *        * 

18.  In  redesignated  S  1205.333.  the 
introductory  text  is  revised  to  read  as 
follows: 

§1205.333    Research  and  promotion. 

The  Cotton  Board  shall  in  the  manner 
prescribed  in  S  1205.332(c)  establish  or 

provide  for 

•  •        •        •        • 

19.  In  redesignated  {  1205.334. 
paragraphs  (b)  and  (c)  are  revised  and 
new  paragraph  (d)  is  added  to  read  as 
follows: 

§1205.334    Expense*. 

(b)  The  Board  shall  reimburse  the 
Secretary  for: 

(1)  Expenses  up  to  $300,000  incurred 
by  the  Secretary  in  connection  with  any 
referendum  conducted  under  the  Act 
and 

(2)  Expenses  incurred  by  the 
Department  of  Agriculture  for 
administrative  and  supervisory  costs  up 
to  five  employee  years  annually. 

(c)  The  Board  shall  reimburse  any 
agency  of  the  United  States  Government 
that  assists  in  administering  the  import 
provisions  of  the  order  for  a  reasonable 
amount  of  the  expenses  incurred  by  that 
agency  in  connection  therewith. 

(d)  The  funds  to  cover  such  expenses 
incurred  under  paragraphs  (a),  (b)  and 
(c)  of  this  section  shall  be  paid  from 
assessments  received  pursuant  to 
§  1205.335. 

20.  Redesignated  §  1205.335  is  revised 
to  read  as  follows: 

§1205.335    Assessments. 

(a)  Each  cotton  producer  or  other 
person  for  whom  cotton  is  being 
handled  shall  pay  to  the  handler  thereof 
designated  by  the  Cotton  Board 
pursuant  to  regulations  issued  by  the 
Secretary  and  such  handler  shall  collect 
from  the  producer  or  other  person  for 
whom  the  cotton,  including  cotton 
owned  by  the  handler,  is  being  handled, 
and  shall  pay  to  the  Cotton  Board,  at 
such  times  and  in  such  manner  as 
prescribed  by  regulations  issued  by  the 
Secretary,  assessments  as  prescribed  in 
paragraphs  (a)(1)  and  (2)  of  this  section; 

(1)  An  assessment  at  the  rate  of  $1  per 
bale  of  cotton  handled; 
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(2)  A  supplemental  assessment  on 
cotton  handled  which  shall  not  exceed 
one  percent  of  the  value  of  such  cotton 
as  determined  by  the  Cotton  Board  and 
approved  by  the  Secretary  and 
published  in  the  Cotton  Board  rules  and 
regulations.  The  rate  of  the 
supplemental  assessment  may  be 
increased  or  decreased  by  the  Cotton 
Board  with  the  approval  of  the 
Secretary.  The  Secretary  shall  prescribe 
by  regulation  whether  the  assessment 
rate  shall  be  levied  on: 
(i)  The  current  value  of  the  cotton,  or 
(ii)  An  average  value  determined  from 
current  and/or  historical  cotton  prices 
and  converted  to  a  fixed  amount  for 
each  bale. 

(b)  Each  importer  of  cotton  shall  pay 
to  the  Cotton  Board  through  the  U.S. 
Customs  Service,  or  in  such  other 
manner  and  at  such  times  as  prescribed 
by  regulations  issued  by  the  Secretary, 
assessments  as  prescribed  in 
paragraphs  (b)(l]  and  (2]  of  this  section: 

(1)  An  assessment  of  $1  per  bale  of 
cotton  imported  or  the  bale  equivalent 
thereof  for  cotton  products. 

(2)  A  supplemental  assessment  on 
each  bale  of  cotton  imported,  or  the  bale 
equivalent  thereof  for  cotton  products, 
which  shall  not  exceed  one  percent  of 
the  value  of  such  cotton  as  determined 
by  the  Cotton  Board  and  approved  by 
the  Secretary  and  published  in  the 
Cotton  Board  rules  and  regulations.  The 
rate  of  the  supplemental  assessment  on 
imported  cotton  shall  be  the  same  as 
that  paid  on  cotton  produced  in  the 
United  States.  The  rate  of  the 
supplemental  assessment  may  be 
increased  or  decreased  by  the  Cotton 
Board  with  the  approval  of  the 
Secretary.  The  Secretary  shall  prescribe 
by  regulation  the  value  of  imported 
cotton  based  on  an  average  of  current 
and/or  historical  cotton  prices. 

(c)  The  Secretary  may  designate  by 
regulation  exemptions  to  assessments 
provided  for  in  this  section  for  the 
following: 

(1)  Entries  of  products  designated  by 
specific  Harmonized  Tariff  Schedule 
numbers  which  the  Secretary 
determines  are  composed  of  U.S.  cotton 
or  other  than  Upland  cotton,  and  for; 

(2)  Cotton  contained  in  entries  of 
imported  cotton  and  cotton  products 
that  is  U.S.  produced  cotton  or  is  other 
than  Upland  cotton. 

(d)  Assessments  collected  under  this 
section  are  to  be  used  for  such  expenses 
and  expenditures,  including  provision 
for  a  reasonable  reserve,  as  the 
Secretary  finds  reasonable  and  likely  to 
be  incurred  by  the  Cotton  Board  and  the 
Secretary  under  this  subpart. 

21.  Redesignated  §  1205.336  is  revised 
to  read  as  follows: 


§  1205.336    "Importer  Rtknbursanwnts". 

Any  cotton  importer  against  whose 
imports  any  assessment  is  made  and 
collected  under  the  authority  of  the  Act 
who  has  reason  to  believe  that  such 
assessment  or  any  portion  of  such 
assessment  was  made  on  U.S.  produced 
cotton  or  cotton  other  than  Upland 
cotton  shall  have  the  right  to  demand 
and  receive  from  the  Cotton  Board  a 
reimbursement  of  the  assessment  or 
portion  of  the  assessment  upon 
submission  of  proof  satisfactory  to  the 
Board  that  the  importer  paid  the 
assessment  and  that  the  cotton  was 
produced  in  the  U.S.  or  is  other  than 
Upland  cotton.  Any  such  demand  shall 
be  made  by  the  importer  in  accordance 
with  regulations  and  on  a  form  and 
within  a  time  period  prescribed  by  the 
Board  and  approved  by  the  Secretary. 
Such  time  periods  shall  provide  the 
importer  at  least  90  days  from  the  date 
of  collection  to  submit  the 
reimbursement  form  to  the  Board.  Any 
such  reimbursement  shall  be  made 
within  60  days  after  demand  therefor. 

22.  Redesignated  §  1205.338  is  revised 
to  read  as  follows: 

§  1205.338    Reports. 

Each  handler  and  importer  subject  to 
this  subpart  and  importers  of  de  minimis 
amounts  of  cotton  may  be  required  to 
report  to  the  Cotton  Board  periodically 
such  information  as  is  required  by 
regulations,  which  may  include  but  not 
be  limited  to  the  following: 

(a)  Number  of  bales  handled  or 
imported; 

(b)  Number  of  bales  on  which  an 
assessment  was  collected; 

(c)  Name  and  address  of  person  from 
whom  the  handler  has  collected  the 
assessments  on  each  bale  handled  or 
imported; 

(d)  Date  collection  was  made  on  each 
bale  handled  or  imported. 

23.  Redesignated  §  1205.339  is  revised 
to  read  as  follows: 

§1205.339    Books  and  rscofds. 

Each  handler  and  importer  subject  to 
this  subpart  and  importers  of  de  minimis 
amounts  of  cotton  shall  maintain  and 
make  available  for  inspection  by  the 
Secretary  such  books  and  records  as  are 
necessary  to  carry  out  the  provisions  of 
this  subpart  and  the  regulations  issued 
thereunder,  including  such  records  as 
are  necessary  to  verify  any  reports 
required.  Such  records  shall  be  retained 
for  at  least' two  years  beyond  the 
marketing  year  of  their  applicability; 

24.  Redesignated  §  1205.340  is  revised 
to  read  as  follows: 


S  1205.340   Confktential  treatment. 

All  information  obtained  from  such 
books,  records  or  reports  shall  be  kept 
confidential  by  all  officers  and 
employees  of  the  Department  of 
Agriculture  and  of  the  Cotton  Board,  and 
only  such  information  so  furnished  or 
acquired  as  the  Secretary  deems 
relevant  shall  be  disclosed  by  them,  and 
then  only  in  a  suit  or  administrative 
hearing  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary  of 
Agriculture,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  §  1205.340  shall  be 
deemed  to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  a  number  of 
handlers  or  importers  subject  to  this 
subpart  or  importers  of  de  minimis 
amounts  of  cotton,  which  statements  do 
not  identify  the  information  furnished  by 
any  person,  or 

(b)  The  publication  by  the  direction  of 
the  Secretary,  of  the  name  of  any  person 
violating  this  subpart,  together  with  a 
statement  of  the  particular  provisions  of 
this  subpart  violated  by  such  person. 

25.  Redesignated  §  1205.341,  the 
concluding  text  of  the  section  is  revised 
to  read  as  follows: 

§  1 205.34 1    Certification  of  cotton 
producer  organizations. 

***** 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its  cotton 
producer  membership  consists  of  a 
sufficiently  large  number  of  cotton 
producers  who  produce  a  relatively 
significant  volume  of  cotton  to 
reasonably  warrant  its  participation  in 
the  nomination  of  members  for  the 
Cotton  Board.  Any  cotton  producer 
organization  found  eligible  by  the 
Secretary  under  this  §  1205.341  will  be 
certified  by  the  Secretary,  and  the 
Secretary's  determination  as  to 
eligibility  is  final. 

26.  Redesignated  §  1205.343  is  revised 
to  read  as  follows: 

§  1205.343    Suspension  and  termination. 

(a)  The  Secretary  will,  whenever  the 
Secretary  finds  that  this  subpart  or  any 
provision  thereof  obstructs  or  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act,  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  10  percent  or 
more  of  the  rtumber  of  cotton  producers 
and  importer?  (if  subject  to  the  Order) 
voting  in  the  most  recent  referendum,  to 
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§  1205.340    ConfMcntial  treatment. 

All  information  obtained  from  such 
books,  records  or  reports  shall  be  kept 
confldential  by  all  officers  and 
employees  of  the  Department  of 
Agriculture  and  of  the  Cotton  Board,  and 
only  such  information  so  furnished  or 
acquired  as  the  Secretary  deems 
relevant  shall  be  disclosed  by  them,  and 
then  only  in  a  suit  or  administrative 
hearing  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary  of 
Agriculture,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  §  1205.340  shall  be 
deemed  to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  a  number  of 
handlers  or  importers  subject  to  this 
subpart  or  importers  of  de  minimis 
amounts  of  cotton,  which  statements  do 
not  identify  the  information  furnished  by 
any  person,  or 

(b)  The  publication  by  the  direction  of 
the  Secretary,  of  the  name  of  any  person 
violating  this  subpart,  together  with  a 
statement  of  the  particular  provisions  of 
this  subpart  violated  by  such  person. 

25.  Redesignated  §  1205.341.  the 
concluding  text  of  the  section  is  revised 
to  read  as  follows: 

§  1 205.34 1     Certification  of  cotton 
producer  organtzations. 

***** 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its  cotton 
producer  membership  consists  of  a 
sufficiently  large  number  of  cotton 
producers  who  produce  a  relatively 
significant  volume  of  cotton  to 
reasonably  warrant  its  participation  in 
the  nomination  of  members  for  the 
Cotton  Board.  Any  cotton  producer 
organization  found  eligible  by  the 
Secretary  under  this  §  1205.341  will  be 
certified  by  the  Secretary,  and  the 
Secretary's  determination  as  to 
eligibility  is  final. 

26.  Redesignated  1 1205.343  is  revised 
to  read  as  follows: 

§  1205.343    Suspension  and  termination. 

(a)  The  Secretary  will,  whenever  the 
Secretary  finds  that  this  subpart  or  any 
provision  thereof  obstructs  or  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act,  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision. 

(b)  The  Secretary  may  conduct*  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  10  percent  or 
more  of  thfe  humber  of  cotton  ptdducers 
and  importers  (if  subject  to  the  Order) 
voting  in  the  most  recent  referendum,  to 


determine  whether  cotton  producers  and 
importers  subject  to  the  Order  favor  the 
suspension  or  termination  of  this 
subpart,  except  that  in  counting  such 
request  for  a  referendum,  not  more  than 
20  percent  of  such  request  may  be  from 
.  producers  from  any  one  state  or 
importers  of  cotton  (if  subject  to  the 
Order).  The  Secretary  shall  suspend  or 
terminate  such  subpart  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
majority  of  producers  and  importers 
subject  to  the  Order  voting  in  such 
referendum  who.  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  the  production  or 
importation  of  cotton,  and  who 
produced  and  imported  more  than  50 
percent  of  the  volume  of  cotton 
produced  and  imported  by  those  voting 
in  the  referendum. 

27.  Redesignated  §  1205.345 
paragraphs  (b)  and  (c)  are  revised  reads 
as  follows: 

§  1205.345    Proceedings  after  terminatioa 
*        *        •         •        * 

(b)  The  said  trustees  shall— 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary. 

(2)  Carry  out  the  obligations  of  the 
Cotton  Board  under  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  S  1205.332  (c); 

(3)  From  time-to-time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  the 
trustees,  to  such  person  or  persons  as 
the  Secretary  may  direct;  and 

(4)  Upon  request  of  the  Secretary 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  persons  full  title  and  right  to 
all  funds,  property  and  claims  vested  in 
the  Board  or  the  trustees  pursuant  to 
this  S  1205.345. 

(c)  Any  person  to  whom  funds, 
property  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
§  1205.345  shall  be  subject  to  the  same 
obligation  imposed  upon  the  Cotton 
Board  and  upon  the  trustees. 
*        «        •        *        • 

28.  A  new  §  1205.342  "Certification  of 
Cotton  Importer  Organizations"  is 
added  to  read  as  follows: 

§  1205.342    Certlflcation  of  cotton  importer 
organizations. 

Any  importer  organization  may 
request  the  Secretary  for  certification  of 
eligibility  to  participate  in  nominating 
members  and  alternate  members  to 
represent  cotton  importers  on  the  Cotton 
Board.  Such  eligibility  shall  be  based,  in 
addition  to  other  available  information. 


upon  a  factual  report  submitted  by  the 
organization  which  shall  contain 
information  deemed  relevant  and 
specified  by  the  Secretary  for  the 
making  of  such  determination,  including 
the  following: 

(a)  Nature  and  size  of  organization  s 
active  membership,  proportion  of  total 
active  membership  accounted  for  by 
cotton  importers  and  the  total  amount  of 
cotton  imported  by  the  organization's 
cotton  importer  members; 

(b)  The  extent  to  which  the  cotton 
importer  membership  of  such 
organization  is  represented  in  setting  the 
organization's  policies; 

(c)  Evidence  of  stability  and 
permanency  of  the  organization; 

(d)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

(e)  Functions  of  the  organization;  and 

(f)  The  organization's  ability  and 
willingness  to  further  the  aims  and 
objectives  of  the  Act. 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its 
membership  consist  of  a  sufficient  large 
number  of  cotton  importers  who  import 
a  relatively  significant  volume  of  cotton 
to  reasonably  warrant  its  participation 
in  the  nomination  of  members  for  the 
Cotton  Board.  Any  importer 
organization  found  eligible  by  the 
Secretary  under  this  S  1205.342  will  be 
certified  by  the  Secretary,  and  the 
Secretary's  determination  as  to 
eligibility  is  final. 

Dated:  December  4. 1991. 
|o  Ann  R.  Smith. 

Assistant  Secretary,  Marketing  and 
Inspection  Senvces. 
(FR  Doc  91-29454  Filed  12-*-ei;  8:45  am) 
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7  CFR  Part  1240 
[AMS-FV-91-2721 
RIN  0581-AA46 


Honey  Research,  Promotion,  and 
Consumer  Information  Order; 
Amendments  to  the  Order,  and  the 
Rules  and  Regulations  Issued 
Thereunder 

agency:  Agricultural  Marketing  Service 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
Honey  Research.  Promotion,  and 
Consumer  Information  Order  (Order) 
and  the  General  Rules  and  Regulations 
issued  thereunder  in  order  to  remove 
refund  provisions  as  they  pertain  to 
producers  and  importers.  This  action  is 


based  upon  the  vote  in  an  industry-wide 
referendum  conducted  in  August  1991.  In 
the  referendum,  honey  producers  and 
importers  favored  terminating  the  refund 
provisions  of  the  Order.  The  Honey 
Research.  Promotion,  and  Consumer 
Information  Act  (Act)  requires  the  Order 
to  be  amended  if  such  termination  is 
favored  by  the  producers  and  importers. 
EFFECTIVE  DATE:  December  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Young.  Marketing  Specialist, 
Research  and  Promotion  Branch,  Fruit 
and  Vegetable  Division,  AMS.  USDA. 
Room  2533-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-6930. 
SUPPt^MENTARV  INFORMATION:  This 

final  rule  is  issued  pursuant  to  the 
Honey  Research,  Promotion,  and 
Consumer  Information  Act.  as  amended 
(7  U.S.C.  4601^*612).  and  the  Order 
issued  thereunder  (7  CFR  part  1240). 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Executive  Order  12291  and  USDA 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major "  rule 
under  the  criteria  contained  in  the 
Executive  Order. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
interim  final  rule  on  small  entities. 

There  are  an  estimated  145  handlers. 
510  producer-packers,  8,300  producers, 
and  350  importers  who  are  currently 
subject  to  the  provisions  of  the  Order. 
The  majority  of  these  persons  would  be 
classified  as  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration. 

The  changes  to  the  Order  and  its  rules 
and  regulations  are  made  as  a  result  of 
the  vote  in  the  first  reconfirmation 
referendum  conducted  pursuant  to  the 
1990  amendments  to  the  Act  The 
economic  impact  of  these  changes  may 
impose  additional  costs  on 
approximately  4  percent  of  those 
persons  who  have  requested  and 
received  refunds  of  assessments  paid. 
However,  the  benefits  of  this  action  are 
expected  to  outweigh  the  costs.  The 
changes  will  reduce  reporting  and 
recordkeeping  requirements. 
Furthermore,  the  research  and 
promotion  program  is  expected  to 
benefit  handlers,  producer-packers, 
producers,  and  importers  by  expanding 
and  maintaining  new  and  existing 
markets. 

The  Act.  as  amended,  specifies  that 
the  Secretary  shall  conduct  a 
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referendum  to  determine  if  honey 
producers  and  imporlers  favor  the 
continuation  of  the  Order  and 
termination  of  the  authOTity  for 
producers  and  importers  to  obtain  a 
refund  of  assessments.  Approval 
requires  the  vote  of  a  majority  of  those 
producers  and  importers  voting  in  the 
referendum,  who  produce  and  import 
more  than  SO  percent  of  the  volume  of 
honey  produced  and  imported  by  those 
voting  in  the  referendum.  In  the  event 
termination  of  the  refund  provision  is 
favored  by  the  requisite  number  of 
producers  and  importers,  the  Order  must 
be  amended  accordingly.  The  changes 
are  in  accordance  with  amendments  to 
the  Act  as  made  in  the  Honey  Research, 
Promotion,  and  Consumer  Information 
Act  Amendments  of  1990  (subtitle  F, 
chapter  1  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624,  November  28, 1990). 

The  Order  currently  provides  that  any 
producer  or  importer  who  pays  an 
assessment  under  the  authority  of  this 
part  shall  have  the  right  to  request  from 
the  Board  a  refund  of  such  assessment 
upon  submission  of  proof  to  the  Board's 
staff  that  the  producer  or  importer  paid 
the  assessment  for  which  refund  is 
sought. 

On  July  30, 1991,  a  referendum  order 
was  published  in  the  Federal  Register 
(56  FR  36014).  The  Order  specified  that 
producers  and  importers  who  produced 
or  imported  honey  in  1990,  did  not 
receive  an  exemption  on  that  honey,  and 
who  were  currently  producing  or 
importing  honey  were  eligible  to  vote.  A 
majority  of  those  voting  in  the 
referendum,  who  produced  and 
hnporfed  more  than  50  percent  of  the 
volume  of  honey  produced  and  imported 
by  those  voting  in  the  referendum, 
favored  continuation  of  the  Order  and 
termination  of  the  refund  provisions. 
The  results  of  the  referendum  indicated 
that  90.73  percent  of  producers  and 
importers,  who  produced  and  imported 
84.74  percent  of  the  volume  of  honey 
produced  and  imported  favored 
continuation  of  the  Order.  In  addition. 
72.14  percent  of  producers  and 
importers,  who  produced  and  imported 
62.42  percent  of  the  vohime  of  honey 
produced  and  imported  favored 
termination  of  the  refund  provisions. 
Therefore,  based  on  the  results  of  the 
referendum,  this  action  removes  the 
refund  provisions  in  the  Order  and  its 
rules  and  regulations. 

For  purposes  of  administering  the 
refund  requests  made  prior  to  the 
effective  date  of  this  rule,  all  refund 
request  applications  received  by  the 
Board  prior  to  the  effective  date  of  this 
rule  will  he  considered  for  refunds  of 


assessments.  All  refund  request 
applications  received  by  the  Board  on  or 
after  the  effective  date  of  this  rule  will 
not  be  considered  for  a  refund  of 
assessments. 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1240]  which 
implement  the  Paperwork  Reduction  Act 
(PRA)  of  1980  (44  LI.S.C.  chapter  35)  and 
section  3504(h)  of  the  PRA,  all 
recordkeeping  requirements  under  the 
Order  and  its  rules  and  regulations  have 
been  previously  approved  by  OMB  and 
have  been  issued  OMB  numbers  0581- 
0093  and  0505-0001.  This  action  places 
no  new  recordkeeping  or  reporting 
requirements  on  producers  or  importers. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Upon  the  basis  of  the  results  of  the 
first  reconfirmation  referendum,  it  is 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  (1)  Honey  producers  and 
importers  voted  to  terminate  the 
producer  and  importer  refund  provisions 
in  the  first  reconfirmation  referendunj; 
and  (2)  the  Act  requires  the  Secretary  to 
amend  the  Order  as  necessary  to  reflect 
such  vote. 

List  of  Subjects  in  7  CFR  Part  1240 

Honey,  Agricultural  research, 
Reporting  and  recordkeeping 
requirements.  Advertising,  Imports. 
Market  development,  and  Consumer 
information. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XI  of  title  7.  part  1240 
is  amended  to  read  as  follows: 

PART  1240— HONEY  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION  ORDER 

1.  The  authority  citation  for  7  CFR 
part  1240  is  amended  to  read  as  follows: 

Authority:  Honey  Research,  Promotion,  and 
Consumer  Information  Act.  as  amended  7 
U.S.C  4001-1612. 

2.  Section  1240.43  is  revised  to  read  as 
follows: 


i  1240l43    State  assessment  plan  refund. 

Any  State  authority  operating 
pursuant  to  a  State  assessment  plan 
satisfying  the  conditions  of  paragraph 
(a)  of  this  section  may  obtain  a  refund  of 
assessments  collected  by  the  Board  on 
honey  and/or  honey  products  produced 
in  that  State  except  as  provided  in 
paragraph  (b)  of  this  section. 

(a)  Refunds  shall  be  paid  only  if  the 
Secretary  certifies  that  the  State 
assessment  plan: 

(1)  Is  comparable  to  the  program 
established  under  the  Act  and  this  part; 
and 

(2)  Was  in  existence  and  in  operation 
on  January  1, 1985. 

(b)  Refunds  shall  be  made  directly  to 
States,  and  in  no  event  shall  exceed  the 
amount  collected  by  the  Board  on  honey 
produced  in  the  requesting  State,  and 
the  amount  of  any  refund  shall  be 
limited  in  accordance  with  the 
provisions  of  this  subpart. 

S  1240.117    [Removed] 

3.  Section  1240.117  is  removed. 

Dated:  December  4, 1991. 
)o  Ann  R.  Smith. 

AssisUml  Secretary,  Marketing  and 
Inspection  Services. 
[FR  Doc.  91-29470  Filed  lZ-9-91:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctcet  Na  •1-IMI-189-AO;  Amdt  39-8113; 
AD  91-26-02) 

Ainworthktess  Directives;  Boeing  of 
Canada,  Ltd.,  de  Haviiiand  Division, 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-e-100  series  airplanes, 
which  requires  a  revision  of  the 
Airplane  Flight  Manual  and  prohibits 
the  use  of  engine  bleed  air  during 
takeoffs  and  landings.  Recent  flight 
testing  has  revealed  that,  following 
failure  of  the  left  engine,  bleed  air  loads 
on  the  remaining  engine  can  exceed 
design  limits,  resulting  in  a  momentary 
delay  in  engine  uptrim  power.  This 
condition,  if  not  corrected,  could  result 
in  reduced  engine-out  takeoff  and  climb 
performance  of  the  airplane. 
EFFECTIVE  DATE:  December  23, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  Fiesel.  Propulsion  Branch. 
ANE-174:  telephone  (516)  791-7421. 
Mailing  address:  FAA.  New  England 
Region,  New  York  Aircraft  Certification 
Office.  181  South  Franklin  Avenue,  room 
202.  Valley  Stream.  New  York  11581. 
SUPPLEMENTARY  INFORMATION*. 
Transport  Canada,  which  is  the 
airworthiness  authority  of  Canada,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  de  Havilland 
Model  DHC-8-100  series  airplanes.  In 
most  transport  category  airplanes,  high- 
pressure  air  is  extracted  from  the  engine 
compressor  and  used  for  air 
conditioning,  anti-ice  protection,  and 
other  uses.  This  extracted  air  is  referred 
to  as  "bleed  air."  Recent  flight  testing 
has  revealed  that,  following  failure  nf 
the  left  engine,  the  resulting  momentary 
loss  of  electrical  power  to  the  "min- 
max"  servo  controller  caused  the  bleed 
air  pressure  regulating  and  shutoff 
valves  (PRSOV)  to  move  to  the 
maximum  bleed  position.  This  condition 
resulted  in  a  delay  of  uptrim  power  of 
the  operating  engine. 

Failure  of  the  left  engine  will  result  in 
loss  of  power  to  the  left  secondary 
electrical  bus.  which  powers  the  bleed 
tiiifiow  "min-max"  servo  controller. 
Following  failure  of  the  left  secondary 
bus.  the  bus-tie  system  automatically 
rrinstates  electrical  power  to  the  failed 
bus.  which  restores  power  to  the  "min- 
rrax"  servo  controller.  The  momentary 
'.  ss  of  electrical  power  to  the  "min- 
1  lax"  servo  controller  allows  the 
I  ^SOV's  to  supply  maximum  bleed  air 
i  r  approximately  five  seconds. 

Kngine  failure  also  initiates  power 
i!"!rim  of  the  operative  engine.  Because 
the  PRSOV  is  supplying  maximum  bleed 
flow,  full  engine  uptrim  power  will  not 
be  available  for  this  five-second  period. 
This  condition,  if  not  corrected,  could 
result  in  reduced  engine-out  takeoff  and 
tiimb  performance  of  the  airplane. 

Transport  Canada  has  issued 
emergency  airworthiness  directive  CF- 
91-32  which  describes  a  revision  of  the 
Airplane  Flight  Manual  and  prohibits 
the  use  of  engine  bleed  air  during 
t:;keoffs  and  landings. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 


United  States,  this  AD  requires  a 
revision  of  the  Airplane  Flight  Manual 
(PSM  1-81-lA)  and  prohibits  the  use  of 
engine  bleed  air  during  takeoffs  and 
landings. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-1  AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 


$39.13    (AiiMfKtod] 

2.  Section  39.13  i>  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-26-02.  Boein«  of  Canada.  Ltd.,  De 

Havilland  Division:  Amendment  39-8113. 
Docket  No.  91-NM-183-AD. 

Applicability:  Model  DHC-«-102  and  -103 
series  airplanes,  serial  numbers  3  through 
287.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  engine-oul  takeoff  and 
climb  performance  of  the  airplane, 
accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  remove  Supplement  No.  21,  dated 
May  30. 1990  (for  Model  DHC-8-102  series 
airplanes),  or  September  26. 1990  (for  Model 
DHC-a-103  series  airplanes),  from  the  de 
Havilland  Airplane  Flight  Manual  PSM  1-81- 
lA. 

(b)  Within  7  days  after  the  effective  date  ol 
this  AD.  revise  the  Lamitalions  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

Supplement  No.  21.  dated  May  30, 1990  (foi 
Model  DHC-8-102  series  airplanes),  or 
September  26. 1990  (for  Model  DHC-8-103 
series  airplanes),  of  the  de  Havilland 
Airplane  Flight  Manual  PSM  1-81-lA.  is 
withdrawn.  Use  of  engine  bleed  air  during 
takeoffs  and  landings  is  prohibited. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  211.97  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
complv  with  the  requirements  of  this  AD. 

(e)  This  amendment  (39-«113.  AD  91-26-02) 
becomes  effective  December  23. 1991. 

Issued  in  Renlon.  Washington,  on 
November  27, 1991. 
Leroy  A  Keith. 

Manager.  Transport  A  irplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  91-29447  Filed  12-9-91:  8:45  am) 
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14  CFR  Part  71 

(Alrtpac*  Docket  Na  91-ASO-21  ] 

Establishment  of  Transportation  Area, 
Prestonburg,  KY 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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action:  Final  rule. 


•ANV:  This  amendment  establishes 
the  Preslonburg,  KY  Transition  Area.  A 
standard  instrument  approach 
procedure  (SLAP)  has  been  developed  to 
serve  the  Big  Sandy  Regional  Airport. 
This  action  will  lower  the  base  of 
controlled  airspace  from  1.200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
airport  in  order  to  provide  protection  of 
instrument  flight  rules  (IFR)  operations. 
Additionally,  the  operating  status  of  the 
airport  will  change  from  visual  (light 
rules  (VFR)  only  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP. 

EFFCCnvf  OATE  0901  UTC.  July  23. 1992. 
FOft  FUirTHER  INFORMATKMl  COKTACTt 
fames  G.  Walters,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta. 
Georgia  30320:  telephone  (404)  763-7646. 
SUPPtEMENTARY  INFORMATION: 

History 

On  October  3. 1991.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Preslonburg.  KY  Transition  Area  [56 
FR  50066).  A  standard  instrument 
approach  procedure  (SIAP)  had  been 
developed  to  serve  the  Big  Sandy 
Regional  Airport.  The  proposed  action 
would  lower  the  base  of  controlled 
airspace  from  1200  feet  to  700  feet  above 
the  surface  in  vicinity  of  the  airport  for 
protection  of  IFR  aeronautical 
operations.  Also,  it  was  proposed  to 
change  the  operating  status  of  the  Big 
Sandy  Regional  Airport  from  VFR 
operations  only  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6G 
dated  September  4, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Prestonburg,  KY 
Transition  Area.  A  standard  instrument 
approach  procedure  (SIAP)  has  been 
developed  to  serve  the  Big  Sandy 
Regional  Airport.  This  action  lowers  the 
base  of  controlled  airspace  from  I.ZOO 
feet  to  700  feet  above  the  surface  in 
vicinity  of  the  airport  for  protection  of 
IFR  aeronautical  operations. 
Additionally,  the  operating  status  of  the 
airport  will  be  changed  from  VFR 


operations  only  to  hiciude  IFR 
operations  concurrent  with  publication 
of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a  "major 
rule"  undet  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tragic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  auLhorlly 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  APP.  134a(a),  1354(a). 
1510;  Executive  Order  10654;  49  U.S.C.  A|^. 
106(g]  (Revised  Public  Law  97.^(49.  )anuary 
12, 1983):  14  CFR  11.69. 


{71.181    [Amtndwl] 

2.  Section  71.181  is  amended  as 
follows: 

Prestonburg,  KY  |Newl 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6- 
mile  radius  of  Big  Sandy  Regional 
Airport  (lat.  37''45'04"N..  long. 
82°38'13"W.). 

Issued  in  East  Point  Georgia,  on  November 
27,1991. 

WaitOTE.Deiiby, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  91-2944«  Piled  12-9-91;  8:45  am) 

BNJJNa  COOe  4S10-tS-M 


DEPARTMENT  OF  COIIWeRCE 

Bureau  of  Export  Administration 

15  CFR  Part*  768, 771, 772, 773, 774, 
775,and7S7 

(Docket  No.  $11182-1282) 

Establishment  of  Import  Certificate/ 
Delivery  Verification  Procedure  for 
Switzerland  and  Liechtenstein; 
Removal  of  Swiss  Blue  Import 
Certificate  Requirement  for  Special 
and  General  Licenses 

agency:  Bureau  of  Export 
Administration.  Commerce. 

action:  Final  rule. 

summary:  This  final  rule  makes  a 
number  of  amendments  to  the  Export 
Administration  Regulations  (EAR)  in 
response  to  recent  revisions  to 
Switzeriand's  export  control  law. 
Specifically,  this  rule  removes  §  775.4  of 
the  EAR  and  amends  §  775.3  to  include 
Switzeriand  and  Liechtenstein  among 
the  destinations  that  are  subject  to  the 
International  Import  Certificate/ 
Delivery  Verification  Certificate  (IC/ 
DV)  procedure.  This  rule  substitutes  an 
IC/DV  procedure  for  the  Swiss  Blue 
Import  Certificate  requirement  and 
eliminates  the  requirement  for  a  Swiss 
Blue  Import  Certificate  for  the  following 
exports  and  reexports:  (1)  Exports/ 
reexports  under  General  License  G- 
COCOM;  (2)  Exports/reexports  under 
Distribution  Licenses:  (3)  Exports/ 
reexports  under  the  Service  Supply 
Procedure;  and  (4)  Reexports  in 
accordance  with  part  774  of  the  EAR. 
This  rule  also  revises  the  recordkeeping 
requirements  in  the  EAR  to  conform 
with  the  IC/DV  procedures. 

The  changes  made  by  this  rule  will 
reduce  recordkeeping  requirements  for 
exporters  because  they  will  no  longer 
have  to  maintain  Swiss  Blue  Import 
Certificates  on  file  in  support  of  the 
export/reexport  transactions  described 
above. 

A  license  applicant  will  not  be 
required  to  obtain  a  Swiss  Import 
Certificate  in  support  of  a  license 
application  to  export  items  identified  by 
the  code  letter  "A"  on  the  Commerce 
Control  List,  unless  exempted  or 
excepted  by  the  EAR.  The  IC/DV 
procedure  set  forth  in  S  775.3  provides  a 
broader  range  of  exemptions  than  was 
previously  available  under  9  775.4. 

EFFECTIVE  DATE:  This  rule  is  effective 

December  10, 1991. 

FOR  FURTHCR  MFORMATION  CONTACT: 

Rod  Joseph,  Office  of  Technology  and 
Policy  Analysis.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Telephone:  (202)  377-8171. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  changes  made  by  this  final  rule 
are  made  in  response  to  recent 
amendments  to  Switzerland's  export 
control  legislation.  The  Government  of 
Switzerland  now  requires  authorization 
for  the  reexport  of  all  items  in  the  Swiss 
Export  List  (a  list  of  controlled  items 
that  is  roughly  equivalent  to  the  lists 
maintained  by  COCOM).  Previously,  the 
Government  of  Switzerland  only 
required  the  consent  of  the  supplying 
country  if  an  item  had  been  imported 
into  Switzerland  under  a  Swiss  Blue 
Import  Certificate. 

As  a  result  of  the  amendments  to 
Switzerland's  export  control  legislation, 
Swiss  reexport  control  procedures  and 
Import  Certificate  documentation  meet 
the  elements  considered  essential  by  the 
Coordinating  Committee  for  Multilateral 
Export  Controls  (COCOM).  Therefore, 
this  final  rule  amends  the  EAR  to 
remove  the  special  Swiss  Blue  Import 
Certificate  requirements  in  S  775.4  and 
to  include  Switzerland  and 
Liechtenstein  among  the  destinations 
that  are  identified  in  §  775.3  of  the  EAR 
as  subject  to  the  International  Import 
Certificate/Delivery  Verification 
Certificate  procedure.  Since  this  rule 
revises  §  775.3(c)(1)  to  reference  the 
Swiss  Blue  Import  Certificate  as  a 
document  that  is  equivalent  to  an 
International  Import  Certificate  (IC),  all 
specific  references  to  the  Swiss  Blue 
Import  Certificate  are  being  removed. 

Rulemaking  Requirements 

1.  This  rule  complies  with  Executive 
Order  12291  and  Executive  Order  12661. 

2.  This  rule  mentions  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0001.  0694-0002,  0694-0005,  0604-0010. 
0694-0015,  and  0694-0018.  The 
requirement  for  supporting  documents 
will  be  reduced  as  a  result  of  this  rule, 
thereby  reducing  the  paperwork  burden 
on  the  public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  803(a)  and 
604(a))  no  initial  or  final  Regulatory 


Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  elective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  This  rule  does  not  impose  a  new 
control.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Accordingly,  it  is  issued  in  final  form. 
However,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington.  DC  20044. 

List  of  Subjects 

15  CFR  Part  768 

Imports,  Penalties,  Reporting  and 
recordkeeping  requirements. 

15  CFR  Parts  771,  77Z  773.  774.  and  775 

Exports,  Reporting  and  recordkeeping 

requirements. 

15  CFR  Part  787 

Boycotts,  Exports,  Law  enforcement 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  768,  771,  772,  773. 
774,  775.  and  787  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
parts  788,  771,  772.  773,  774,  775,  and  787 
are  revised  to  read  as  follows: 

Authority:  Pub.  L  96-72, 93  Slat.  503  (50 
U.S.C.  app.  2401  et  seq).  as  amended:  E.O. 
12532  of  September  9. 19S5  (50  FR  36881, 
September  10, 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925.  September  8, 
1986),  Pub.  L.  99-440  of  October  2. 1986  (22 
U.S.C.  5001  et  seq.]:  E.0. 12571  of  October  27. 
1986  (51  FR  39505.  October  2, 1986):  Pub.  L 
995-223,  91  Stat.  1626  (50  U.S.C.  1701  et  seq.]. 
E.0. 12730  of  September  3a  1990  (55  FR 
40373.  October  2, 1990). 

PART  768-{  AMENDED] 

§768.2    [Amended! 

2.  In  §  766.2,  paragraph  (a)(9)(iii)  is 
amended  in  the  first  sentence  by 
removing  the  parenthetical  phrase 
"(other  than  a  Swiss  Blue  Import 
Certificate)". 

PART  771— [AMENDED] 

§771.24    [Amended! 

3.  In  §  771.24,  paragraph  (d)  is 
removed. 


PART  772— [AMENDED] 

4.  In  S  772.8.  paragraph  (a)(3)  Is 
revised  to  read  as  follows: 

S772.a    SpMial  types  of  IndlvtdiMl  Hoense 


(a)  *  •  * 

(3)  Applicability  of  special  provisions. 
Except  for  a  shipment  originating  in 
Canada,  the  application  must  be 
accompanied  by  the  document 
applicable  to  the  country  of  ultimate 
destination  as  specified  in  part  775  of 
this  subchapter. 


§772.11    (Amended! 

5.  Section  772.11  is  amended  by 
removing  in  paragraph  (h)(2)(i)  the 
phrase  "Swiss  Blue  Import  Certificate." 
and  by  removing  in  paragraph  (k)(l) 
introductory  text  the  phrase  "Swiss  Blue 
Import  Certificate  (5  775.4  of  this 
subchapter),". 

PART  773-[  AMENDED] 

6.  Section  773.3  is  amended  by 
revising  the  heading  and  the  first  two 
sentences  of  paragraph  (h)(1).  by 
revising  paragraphs  (h)(2)  and  (j){2)(ii). 
and  by  removing  paragraph  (h)(3)  to 
read  as  follows: 

§77X3    Distrtbutlon Meense. 

•  *  •  *  • 

(h)  •  •  *  (1)  Exports  by  license 
holders.  A  Yugoslav  End-Use  Certificate 
covering  distribution  or  use  within 
Yugoslavia  must  be  obtained  from  the 
Government  of  Yugoslavia  and 
forwarded  to  the  license  holder  before 
any  export  is  made.  The  license  holder 
shall  maintain  records  of  all  completed 
certificates  and  for  partially  used 
certificates  maintain  a  record 
summarizing  the  partial  shipments  for 
each  certificate.  *  *  * 

(2)  Reexports  by  consignees.  An 
approved  consignee  may  reexport  for 
use  or  distribution  within  Yugoslavia 
only  if  the  reexport  is  covered  by  a 
Yugoslav  End-LIse  Certificate.  The 
original  of  each  Yugoslav  End-Use 
Certificate  issued,  or  a  reproduced  copy 
if  the  original  is  required  by  the 
government  of  the  country  in  which  the 
distributor  is  located,  shall  be 
forwarded  quarterly  by  the  distributor  to 
the  license  holder. 


(J)  *  *  * 

(2)  *  *  * 

(ii)  An  approved  consignee  may 
reexport  for  use  or  distribution  within 
Yugoslavia  only  if  the  reexport  is 
covered  by  a  Yugoslav  End-Use 
Certificate,  as  provided  in  §  773.3(h). 
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§773.7    I  Amended  I 

7.  In  §  773.7.  paragraph  (d)(1)(iii)  is 
amended  by  removing  the  phrase  "Swiss 
Blue  Import  Certificate  or  a". 

8.  In  §  773.7.  paragraph  (e)  is  amended 
by  revising  the  heading  and  the  first 
sentence  to  read  as  follows: 

S  773.7    Service  supply  procedure. 
*        «        *         •         • 

(e)  Exports  and  Reexports  to 
Yugoslavia.  For  an  export  or  reexport  of 
spare  and  replacement  parts  to  service 
equipment  located  in  Yugoslavia,  the 
U.S.  exporter  or  its  approved  service 
facility,  or  the  authorized  foreign 
manufacturer,  must  obtain  for  each 
transaction  a  Yugoslav  End-Use 
Certificate  showing  the  United  States  as 
the  country  of  origin  of  the  parts  to  be 
shipped.  *  *  * 


§773.7    [Amended] 

9.  In  section  773.7,  paragraph  (k) 
introductory  text  is  amended  by 
removing  the  phrase  "and  Swiss  Blue 
Import  Certificates". 

§773.8    (Amended) 

10.  In  §  773.8.  paragraph  (d)(1)  is 
amended  by  removing  the  phrase  "a 
Swiss  Blue  Import  Certificate,". 

PART  774— {AMENDED] 

11.  In  §  774.2,  paragraph  (k)(2)  is 
revised  to  read  as  follows: 

§  774.2    Pennissive  reexports.^ 

***** 

(k)  *  *  * 

(2)  Provided  that.  Eligible 
commodities  are  for  use  or  for 
consumption  within  a  COCOM 
participating  country  (as  defined  in 
§  774.3(e)(l)(ii)),  Austria.  Finland. 
Ireland,  Sweden,  or  Switzerland,  or  for 
reexport  from  such  country  in 
accordance  with  other  provisions  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799). 


§774.3    (Amended] 

12.  In  §  774.3,  the  list  of  countries  in 
paragraph  (c)(l)(i)(B]  is  amended  by 


removing  the  entries  "Liechtenstein," 
and  "Switzerland,". 

13.  Section  774.3  is  amended  by 
revising  paragraph  (c)(l)(ii),  by 
removing  paragraph  (d),  and  by 
redesignating  paragraph  (e)  as  new 
paragraph  (d),  to  read  as  follows: 

§  774.3    How  to  request  reexport 
authorization. 

***** 

(c)  *  *  • 

(1)  *  *  * 

(ii)  If  the  required  document  is  a 

Yugoslav  End-Use  Certificate,  a  People's 

Republic  of  China  End-User  Certificate. 

a  Singapore  Import  and  Delivery 

Verification  Certificate,  or  Indian  Import 

Certificate,  and  the  same  document 

must  be  furnished  to  the  export  control 

authorities  of  the  country  from  which 

the  reexport  will  be  made,  the  Office  of 

Export  Licensing  will  permit  the 

applicant  to  submit  or  retain  on  file,  as 

appropriate  (see  §  774.3(c)(l)(i)),  a 

reproduced  copy  of  the  document  being 

furnished  to  the  country  of  reexport.  If 

the  required  documentation  cannot  be 

obtained,  a  waiver  may  be  requested  in 

accordance  with  the  applicable 

provisions  of  the  Export  Administration 

Regulations  (15  CFR  parts  730-799).  (See 

S  775.5(c)  of  this  subchapter  for  waiver 

of  a  Yugoslav  End-Use  Certificate  and 

§  775.7(c)  of  this  subchapter  for  waiver 

of  an  Indian  Import  Certificate.) 


PART  775— {AMENDED] 

§775.1    [Amended] 

14.  The  table  in  §  775.1(b)  is  amended 
by  adding  the  word  "Liechtenstein," 
immediately  before  the  word 
"Luxembourg,",  by  adding  the  work 
"Switzerland."  immediately  after  the 
word  "Sweden."  in  the  column  titled 
"and  the  country  of  destination  is";  by 
removing  entry  number  3  and  by 
redesignating  entries  number  4  through  8 
as  entries  number  3  through  7. 
respectively. 

§775.2    (Amended] 

15.  In  775.2.  paragraph  (b)(1)  is 
amended  by  removing  the  phrase  "a 
Swiss  Blue  Import  Certificate  (§  775.4).". 


16.  Section  775.3  is  amended  by 
adding  a  Note  immediately  following 
paragraph  (a)(2),  by  republishing  the 
heading  and  first  sentence  of  paragraph 
(b),  by  revising  footnote  number  1,  and 
by  adding  "Liechtenstein"  and 
"Switzerland"  in  alphabetical  order  in 
paragraph  (b)  as  follows: 

§  775.3    International  Import  certificate  and 
delivery  verification  certificate. 

(a)  *  *  * 
(2)  *  *  *    • 

Note:  Switzerland  satisfies  the  DV 
requirement  by  issuing  a  copy  of  the  reverse 
side  of  the  official  copy  of  the  Swiss  Import 
Certincate.  on  which  shipments  delivered 
into  Switzerland  have  been  recorded. 
***** 

(b)  Destinations.  The  following 
country  destinations  are  subject  to  the 
International  Import  Certificate/ 
Delivery  Verification  Certificate  System 
requirements.' 


§775.4    (Removed] 

17-18.  Section  775.4  is  removed  and 
reserved. 

§775.10    (Amended] 

19.  Section  775.10  is  amended: 

a.  By  removing  the  phrase  "Swiss  Blue 
Import  Certificates."  where  it  appears  in 
the  introductory  text  of  the  section,  in 
paragraph  (a),  and  in  the  heading  of 
paragraph  (b)(3); 

b.  By  removing  the  phrase  "a  Swiss 
Blue  Import  Certificate."  in  paragraph 
(b)(3): 

c.  By  removing  the  phrase  "Swiss  Blue 
Import  Certificate,"  where  it  appears  in 
paragraph  (c).  in  paragraph  (e),  in 
paragraph  (f)(1)  introductory  text,  in 
paragraph  (f)(2)(i)  introductory  text,  in 
the  second  certification  at  the  end  of 
paragraph  (f](2)(ii),  and  in  paragraph 
(g)(1)  introductory  text;  and 

d.  By  redesignating  paragraph 
(f)(2)(i)(b)  as  paragraph  (f)(2)(i)(B). 

20.  Supplement  No.  1  to  part  775  is 
amended  by  adding  an  entry  for 
"Liechtenstein"  in  alphabetical  order,  by 
revising  the  entry  for  "Switzerland."  and 
by  revising  footnote  1  to  the  table  to 
read  as  follows: 


*  See  )  774.9  for  effect  on  foreign  law». 


■  See  i  775.5  for  Yugoslav  End-Use  Certincate 
requirements,  {  775.6  for  People's  Republic  of  China 
End-Use  Certificate  requirements,  S  775.7  for  Indian 
Import  Certificate  requirements,  and  )  775JI  for 
Polish,  Hungarian,  or  Czechoslovak  Import 
Certificate  requirements. 
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16.  Section  775.3  is  amended  by 
adding  a  Note  immediately  following 
paragraph  (a)(2),  by  republishing  the 
heading  and  first  sentence  of  paragraph 
(b),  by  revising  footnote  number  1.  and 
by  adding  "Liechtenstein"  and 
"Switzerland"  in  alphabetical  order  in 
paragraph  (b)  as  follows: 

§  77S.3    International  import  certificate  and 
delivery  verification  certificate. 

(a)  *  *  * 
(2)  *  *  * 

Note:  Switzerland  satisfies  the  DV 
requirement  by  issuing  a  copy  of  the  reverse 
side  of  the  official  copy  of  the  Swiss  Import 
Certificate,  on  which  shipments  delivered 
into  Switzerland  have  been  recorded. 


(b)  Destinations.  The  following 
country  destinations  are  subject  to  the 
International  Import  Certificate/ 
Delivery  Verification  Certificate  System 
requirements.* 


§  775.4    [Removed! 

17-18.  Section  775.4  is  removed  and 
reserved. 

§775.10    [Amended] 

19.  Section  775.10  is  amended: 

a.  By  removing  the  phrase  "Swiss  Blue 
Import  Certificates,"  where  it  appears  in 
the  introductory  text  of  the  section,  in 
paragraph  (a),  and  in  the  heading  of 
paragraph  (b)(3); 

b.  By  removing  the  phrase  "a  Swiss 
Blue  Import  Certificate,"  in  paragraph 
(b)(3): 

c.  By  removing  the  phrase  "Swiss  Blue 
Import  Certificate,"  where  it  appears  in 
paragraph  (c),  in  paragraph  (e),  in 
paragraph  (f)(1)  introductory  text,  in 
paragraph  (f)(2)(i)  introductory  text,  in 
the  second  certification  at  the  end  of 
paragraph  (f)(2)(ii),  and  in  paragraph 
(g)(1)  introductory  text;  and 

d.  By  redesignating  paragraph 
(f)(2)(i)(b)  as  paragraph  (f)(2)(i)(B). 

20.  Supplement  No.  1  to  part  775  is 
amended  by  adding  an  entry  for 
"Liechtenstein"  in  alphabetical  order,  by 
revising  the  entry  for  "Switzerland,"  and 
by  revising  footnote  1  to  the  table  to 
read  as  follows: 


■  See  {  775.5  for  Yuf^oslav  End-Use  Certiricate 
requirements.  {  775.6  for  People's  Republic  of  China 
End-Use  Certificate  requirements.  }  775.7  for  Indian 
Import  Certificate  requirements,  and  1  775JI  for 
Polish.  Hungarian,  or  Czechoslovak  Import 
Certificate  requirements. 
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CountfY 


IC/OV  authorities 


admintt- 
tered' 


Liechtenstein Swiss  Federal  Office  for  Foreign  Eoonomtc  AMainc  import  and  Export  Division,  Zieglerstrasse  30,  CH-30Qa  Bam  — 

•  ••••• 

Switzerland Swiss  Federal  Office  for  Foreign  Eoonomic  AMaini  fenport  and  Export  Division.  Zieglerstrasse  30.  CH-3003  Bern  — 


IC/OV 

IC/OV 


'  Facsimiles  ol  Imporl  Certificates  and  Delivery  Verifications  issued  by  eacTi  of  these  cxxjntnes  may  be  inspected  at  the  Bureau  ol  Export  Admintstration  Western 
Regional  Office,  300  (rvme  Avenue,  suite  345,  Newport  Beach,  Calitorma  92660-3198.  or  at  any  U  S.  Department  ol  Commerce  0««nct  Otfcce  (see  listing  on  page  (u) 
under  Oistnct  Office  Addresses)  or  at  the  Office  of  Export  Licensing,  room  ]09aO,  U.S.  Department  of  Commerce.  14th  Street  and  Pennsylvania  Avenue,  NW . 
'Washington.  DC  20230  Copies  are  not  available. 

'  lO— Import  Certificate  and/or  DV— Delivery  VerHication. 


PART  787-{  AMENDED] 

21.  In  §  787.13.  paragraphs  (e)(2)(ii](B) 
and  (e)(2)(ii)(C)  are  amended  to  read  as 
follows: 

§  787.13    Recordkeeptng. 

***** 

(e)  *  •  * 
(2)  *  *  * 
(ii)  *  *  * 

(B)  Yugoslav  End-Use  Certificates  and 
other  records  required  for  exports  under 
the  Distribution  License,  as  required  by 
§  773.3(h)(1)  of  this  subchapter; 

(C)  Yugoslav  End-Use  Certificates  and 
other  records  required  for  exports  imder 
the  Service  Supply  Procedure,  as 

required  by  §  773.7(e)  of  this  subchapter 

***** 

Dated:  December  4.  IflBl. 
lames  M.  LeNunyon, 
Deputy  Assistant  Secretary  for  Export 
Administration. 
[FR  Doc  91-29440  Filed  iZ-^-VU  MS  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  187, 188, 189, 190, 197, 
204,  214,  23S,  265,  271,  2861,  288,  289, 
291b, 296,  J36,  337,  and  338 

Redesignation  of  Parts 

agency:  Office  of  the  Secretary,  DOD. 
action:  Final  rule  amendment 

summary:  This  document  redesignates 
several  parts  in  title  32,  chapter  L  of  the 
Code  of  Federal  Regulations.  These 
administrative  amendments  are  made 
for  ease  of  use  to  transfer  the  newly 
redesignated  parts  into  the  appropriate 
subchapters.  A  chart  specifically 
identifying  the  old  part  niunber,  the  new 
part  number,  and  the  subchapter  in 
which  the  newly  redesignated  parts  will 
be  transferred  is  also  attached. 

EFFECTIVE  DATE:  December  10. 1991. 


FOR  further  MFORMATION  CONTACT: 

L.  M.  Bynum,  Correspondence  and 

Directives  Directorate,  Washington 

Headquarters  Services.  Pentagon, 

Washington.  DC  20301-1155,  telephone 

703-697-4111. 

SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects 

32  CFR  Parts  187  and  197 

Armed  forces,  Environmental 
protection;  Foreign  relations. 

32  CFR  Parts  214  and  188 

Environmental  impact  statements. 
32  CFR  Parts  235  and  189 

Public  lands-mineral  resources. 
32  CFR  Parts  204  and  288 

Accoimting;  Armed  forces; 
Government  property. 

32  CFR  Parts  285  and  190 

Armed  forcer.  Federal  buildings  and 
facilities;  Natural  resources. 

32  CFR  Parts  286f  and  271 

Banks,  banking;  Credit,  National 
Security  Agency/Central  Security 
Service;  Privacy. 

32  CFR  Parts  296  and  336 

Administrative  practice  and 
procedure. 

32  CFR  Parts  289  and  337 

Freedom  of  infonnation;  Government 
publications. 

32  CFR  Parts  291b  and  338 

Freedom  of  information. 

The  chart  shown  tielow  identifies  the 
old  part  numbers,  the  newly 
redesignated  part  numbers,  the 
amendments  and  revisions  to  be  made 
within  the  text  of  the  newly 
redesignated  parts,  and  the  subchapter 
in  which  the  newly  redesignated  parts 
are  to  be  transferred: 

Accordingly,  imder  the  authority  of  10 
U.S.C.  131,  32  CFTi  chapter  I,  is  amended 
as  identified  in  the  chart  below: 


Old 
Part 
No. 


197 


Part 
No. 


1B7 


Amendments  and 
Ra^iions 


214 


235 

265 


188 


18B 

190 


1.  The  aulhortty  citation 
tor  newly  redesignated 
part  187  is  revised  to 
read  as  toHows: 

Aulharltr  10  U.S.C. 
131. 

2.  Mawly  redesignated 

1 187  1  is  amended  t>y 
criangng*'2l4"  to 
-188." 

3.  Noi^if  redesigneted 
f  1875(d)(1)  « 
anwrvledby  changing 

-  't  197.8'  10  -§  187.6." 

4.  Newly  redesigneted 

i  187  6  k  amended  by 
changng'f  197  5(d)" 
10  "J  187.5(d)." 

5.  Endoaurs  1. 
pawflraph  0.2.  to 


part  187  ii  amended 
by  changing 
"5 197.4(d)"  to 

■J  187.4(CD." 

T)w  amhoiily  ctalion 
tor  neM4y  radesignalad 
part  188  is  revised  to 
read  as  loUows: 

-.  42  U.S.C. 


4321. 
2.  Naa^  radaalgnated 

f18e«ia  amended  by 

changing  "J  214.5"  to 

"f  188  5" 
No  changes. 

1.  Newly  redesignated 
aectton  190.1(a)  IS 
amar«ded  t>y  revising 
toolnote  1  to  read  as 
toMows  "Canceled  by 
DoO  Oiredive  4700  4." 

2.  Nawtir  radasignated 

1 190.4(d)  is  amended 
t>y  Changing  "214"  to 
-188"  and  -197"  to 

"187; 

3.  Newty  redesignated 
{  19a5(a)(3)  is 
amended  by  revBing 
footrx>te  2  to  read  as 
follows:  "Copies  may 
be  obtairwd.  at  cost, 
from  the  National 
Technical  Information 
Service.  5285  Port 
Royal  Road. 
Spnngliald,VA  22161.' 


Sub- 
chapter 


64482 
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ow 

Part 
No. 


Part 
No. 


288 


204 


Amendments  and 
Revisions 


4.  Appendix  to  newty 
radaaignaled  part  190. 
paragraph  A.5.e.,  is 
ametxjed  by  revising 
footnote  1  to  read  as 
follows:  "Copies  may 
tie  obtained,  at  cost, 
from  tfie  National 
Tectmical  Intormabon 
Service,  5285  Port 
Royal  Road. 
Springfield,  VA 
22161  ";  paragraph 
A  8.,  footnote  2, 
paragraph  B.2.e.. 
footnote  3,  and 
paragraph  B.3  e  .  and 
footnotes  4  and  5  are 
amended  by  revising 
tt>e  narrative  to  read: 
"See  footnote  2  to 
paragraph  A.S.e."; 
paragraph  B.4.a.  is 
amended  tjy  ctiangirig 
"J  265.3"  to  5  190.3"; 
and  paragraph  B.4.e. 
introductory  text  by 
changing  "214"  to 
"188" 

1.  The  authority  citation 
for  newly  redesignated 
part  204  IS  revised  to 
read  as  follows: 

AuttMrtty:  31  U.S.C. 
483a. 

2.  Newly  redesignated 
$204  1  is  amended  by 
changing  "288"  to 
"204" 

3.  Newly  redesignated 
section  204.4  is 
amended  in  paragraph 
(cMl)(i)  by  changing 
"8  288  9"  to  "5  204  9" 
and  in  paragraph 
(c)(l)<ii).  footnote  1  is 
revised  to  read  as 
follows:  "Copies  may 
be  obtained,  at  cost, 
from  the  National 
Technical  Information 
Service,  5285  Port 
Royal  Road, 
Spnngfield.  VA 
22161  ";  paragraphs 
(c)<l)  (vii).  (vni).  and  (ix) 
are  amended  by 
revisiTig  footnotes  2.  3 
and  4  to  read  as 
follows:  "See  footnote 

1  to§204.l(cMlMii)" 

4.  Newly  redesignated 

i  204.5<f)  IS  amended 
by  charigmg   Assistant 
Secretary  of  Defense 
(Comptroller)"  to 
"Comptroller  of  ttie 
Department  of 
Defense"  and 
■§288.10"  to 
"J  204.10" 


Sub- 

ctiapter 


M 


Old 
Part 
No. 


2861 


296 


New 
Part 
No. 


271 


336 


Amendments  and 
Revisions 


5.  Newfy  redesignated 

§  204  6  IS  amended  in 
paragraphs  (a)(1)  and 
(a)(4)  by  revising 
footnotes  5  and  6  to 
read  as  follows:  "See 
footnote  1  to 
§204.1(c)(1)(N)."; 
paragraphs  (a)(4)  and 
(b)(l)(v)  are  also 
ariiended  by  revising 
footrK>tes  7  and  8  to 
read  as  follows:  See 
footnote  1  to 
5  2O4.1(c)(1)0i)"; 
paragraph  (b)(2)  by 
changing    §  228.4(c)" 
to  ■§  204.4(c)"  and 
"§  228.9"  to  "§  204.9": 
paragraph  (b)(3)  by 
changing  'Assistant 
Secretary  of  Defense 
(Comptroller) '  to 
"Comptroller  of  the 
Department  of 
Defense" 

6.  f^ewly  redesignated 

§  204.8  is  amended  by 
revising  footnote  9  to 
read  as  follows:  "See 
footnote  1  to 
S  204.1  (0(1  )(ii)." 

7.  The  heading  for  newly 
redesignated  §  204.9  is 
amended  t>y  changing 
"J  288.4(c)(D) "  to 

"5  204.4(c)(4)". 

8.  Newly  redesignated 
§  204. 1 0  introductory 
text  is  ariiended  by 
changing  "{  288.9"  to 
"J  204.9" 

1.  Ttie  auttiority  citation 
for  newly  redesignated 
part  271  IS  revised  to 
read  as  follows: 

Auttwrity:  12  U.S.C. 
3401  et  seq. 

2.  r4ewly  redesignated 
H  271.2(c),  271.3(a) 
(twice)  and  271.3(b) 
are  amended  by 
changing  "294"  to 
"275." 

1.  Newly  redesignated 

§  336  2(b)  IS  amended 
by  ctianging  '§  296  5" 
to  "§  336.5" 

2.  Newly  redesignated 

$  336.3(b)  IS  amended 
by  changing 
"S  296.2(d)(2)  (i)  and 
(ii),  (3)  and  (4)"  to 
"S  336.2(d)(2)  (i)  and 
(ii),  (3)  and  (4)" 

3.  Newly  redesignated 

§  336.4(a)  IS  amended 
by  ctianging 
"§  296.2(d)"  to 
"§  336.2(d)" 

4.  Newly  redesignated 

§  336.5(d)  is  amended 
by  changing  "§  296.5" 
to  "5  336  5" 

5.  I^ewly  redesignated 

§  336.6  is  amended  by 
changing  "§  296  4"  to 
"8  336  4" 


Sub- 
chapter 


M 


Od 
Part 
No. 


289 


291b 


New 
Part 
No. 


337 


338 


Amendments  and 
Revisions 


1 .  Newly  redesignated 
8337  1  IS  amended  by 
changing  "part  1"  to 
"Chapter  2" 

2.  Newly  redestgruted 
8  337  2  is  revised  to 
read  as  follows: 

{  337  2    Ordenng  DoD 
publications' 

OoD  publications  and 
changes  putilished  in 
Chapter  3— 
Publications  section  of 
DoD  5025.1-1,  "OoO 
Directives  System 
Annual  Index"  are 
available  from  the 
various  sources  that 
are  identified  in  tt>e 
AvailatNlity  Column. 
Addresses  for 
forwarding  written 
requests  to  the  various 
sources  are  listed  at 
ttie  beginning  of 
chapter  3.  A  fee  will  be 
charged  for  DoD 
Publications  ordered 
from  the  National 
Technical  Information 
Service. 

No  changes 


Sub- 
chapter 


Dated:  November  27, 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  91-28935  Filed  12-*^;  8:45  am| 

MLUNO  COM  3«1(H>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

(tN-13-1-53S1;  FRL-4038-6] 

Modification  of  ttie  Ozone  Monitoring 
Season;  Indiana 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule;  notice  of  ozone 
monitoring  season  modification. 

summary:  Ozone  (Os)  is  required  to  be 
monitored  at  National  Air  Monitoring 
Stations  (NAMS)  and  State  and  Local 
Air  Monitoring  Stations  (SLAMS)  only 
during  the  "ozone  season"  as  designated 
in  the  Aerometric  Information  Retrieval 
System  (AIRS)  files  on  a  State  by  State 
basis.  Previously,  the  ozone  season  for 
Indiana  had  been  designated  as  April  1 
through  October  31.  A  review  of  historic 
monitoring  data  for  Indiana  and 
adjacent  areas  for  the  past  5  years 
revealed  that  during  the  month  of 
October  Indiana  is  not  subject  to  high 
ozone  concentrations.  Therefore. 
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pursuant  to  40  CFR  58.13(a)(3).  USEPA 
determined  that  Indiana  is  now  subject 
to  an  April-September  ozone  monitoring 
timeframe.  The  modified  ozone  season 
will  apply  to  1991  ozone  monitoring  data 
and  future  monitoring  efforts  unless 
otherwise  revised. 
EFFECTIVE  DATE:  This  regulation  is 
effective  as  of  November  28. 1991. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  V,  Regulation  Development 
Branch.  230  S.  Dearborn  Street,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Morris.  Regulation  Development 
Section.  U.S.  Environmental  Protection 
Agency,  Region  V,  230  S.  Dearborn  St.. 
Chicago.  Illinois  60604.  (312)  353-8656  or 
(FTS)  353-8656. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  State  of  Indiana  monitors  for 
ozone  and  submits  data  to  AIRS  as 
required  to  determine  the  air  quality  and 
attainment  status  of  metropolitan  areas 
and  recognize  trends  in  air  quahty.  40 
CFR  58.13(a)(3)  provides  that  the 
Regional  Administrator  may  exempt 
periods  or  seasons  from  consecutive 
hourly  averages  for  continuous  State 
and  Local  Air  Monitoring  Station 
(SLAMS)  analyzers.  Part  58  appendix  D. 
lists  the  current  ozone  season  on  a  state 
by  state  basis.  The  Indiana  season  is 
listed  as  April  through  October. 

On  February  19. 1991.  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  requested  that 


USEPA  modify  the  State's  current  ozone 
season  to  April  1  through  September  30. 
After  review  of  the  historic  monitoring 
data  in  AIRS  for  Indiana  and  adjacent 
areas.  USEPA  determined  that  ozone 
exceedances  have  not  occurred  during 
October  and  are  not  expected  to  occur 
during  October.  40  CFR  58.32  states  that 
the  NAMS  network  is  subject  to  the 
approval  of  the  Administrator.  On  June 
10. 1991,  the  USEPA's  Office  of  Air 
Quality  Planning  and  Standards 
concurred  with  Region  V's  request  for  a 
change  to  the  NAMS  sites.  Valdes  V. 
Adamkus,  Regional  Administrator. 
Region  V,  notified  Kathy  Prosser, 
Commissioner,  IDEM,  of  USEPA's 
approval  of  these  requests  on  November 
26.1991. 

The  USEPA  has  determined  that  this 
change  to  the  ozone  monitoring  season 
in  Indiana  complies  with  all  applicable 
requirements  of  the  Clean  Air  Act  and 
USEPA  policy  and  regulations 
concerning  such  revisions.  Due  to  the 
minor  nature  of  this  revision.  USEPA 
concluded  that  conducting  notice  and 
comment  rulemaking  prior  to  approving 
the  revision  would  have  been 
"unnecessary  and  contrary  to  the  public 
interest."  and  hence  was  not  required  by 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b).  This  action  became  final 
and  effective  on  November  26. 1991.  the 
date  of  USEPA  approval  of  the  State's 
request. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  State  Implementation  Plan  (SIP) 


revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  10, 1992.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

list  of  Subjects  in  40  CFR  Part  58 

Air  pollution  control, 
Intergovernmental  relations. 

Dated:  November  26, 1991. 
Ralph  Bauer. 
Acting  Regional  Administrator 

PART  58-{ AMENDED] 

Title  40.  part  58  of  the  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410.  7e01(a).  7813. 
7619. 

Appendbc  D  to  Part  58— {AmeDded] 

2.  In  Appendix  D  to  part  58;  in  the 
table  in  2.5,  the  entry  for  "Indiana"  is 
revised  to  read  as  follows: 

Ozone  monitoring  Season  by  State 


Stala 


Dagin  montt) 


April.. 


End  montt 


Saptambar. 
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Proposed  Rules 
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This  section  of  ttio  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  the 
proposed  issuance  of  ru<es  and 
regulations.  The  purpose  of  these  rKXices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttw  rule 
making  prior  to  ttw  adoption  o<  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Part  1951 

Predetermined  Amortization  Scheduie 
System  (PASS)  Account  Servicing 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposed  to 
amend  its  regulation  to  introduce  a  new 
form  to  improve  the  method  Multiple 
Family  Housing  borrowers  use  to  notify 
FmHA  of  changes  to  tenant  status.  The 
intended  effect  is  to  increase  the 
efficiency  of  internal  FmHA  processing. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1992. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations,  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6348 — South  Agriciilture  Building. 
Washington,  DC  2025a  All  whUen 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
very  from  5  minutes  to  1  hour  per 
response,  with  an  average  of  5  minutes 
per  response  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Agriculture,  Clearance  Officer,  OIRM. 
room  404-W,  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Farmers  Administration,  Washington, 
DC  20503.  The  collection  of  information 
requirements  contained  in  this  rule  have 


been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980. 
FOR  FURTHER  mFORMATtON  CONTACT. 
Laurence  R.  Anderson,  Senior  Loan 
Specialist,  Multiple  Family  Housing 
Servicing  and  Property  Management 
Division,  room  5321-S,  Farmers  Home 
Administration,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  2025a 
telephone  (202)  382-1611. 
SUPPI.EMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  "nonmajor"  since 
the  annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  import 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or 
affect  more  than  one  Agency  or  be 
controversial.  The  net  result  is  to 
provide  better  service  to  rural 
communities. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-90,  an 
Environmental  Impact  Statement  is  not 
required. 

Programs  Affected 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.415,  Rural  Rental 
Housing  Loans  and  10.427,  Rural  Rental 
Assistance  Payments. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s]  to  7  CFR  part 


3015,  subpart  V,  this  program/activity  is 
included  in  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 

List  of  Subjecto  in  7  CFR  Part  1951 

Account  Servicing,  Accounting,  Loan 
programs — Agriculture,  loan  programs — 
Housing  and  community  development. 
Low  and  moderate  income  housing 
loans — Servicing.  Mortgages. 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989,  42  U.S.C.  1480.  5 
U.S.C.  301,  7  CFR  2.70. 

Subpart  K— Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing 

§1951.506    [Amended] 

2.  Section  1951.506(a)(5)(iii)  is 
amended  by  changing  the  reference  in 
the  last  sentence  from  "paragraph  VII  F' 
to  "paragraph  VII  F  5." 

3.  Section  1951.506  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

§  1951.506    Processing  payments. 


(a)  •  *  * 

(7)  Borrowers  may  use  Form  FmHA 
1951-29,  "Multiple  Family  Housing — 
Changes  To  Tenant  Status,"  to  report 
changes  of  tenant  status  to  the  District 
Director. 


Dated:  September  26. 1991. 
La  Veme  Ausman, 
Administrator,  Farmers  Home 
A  dministration. 
[FR  Doc.  91-29388  Filed  12-9-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
(Docliet  No.  91-ASW-171 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Model 
205B,  212,  and  412  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  BHTI  Model 
205B.  212.  and  412  helicopters,  that 
would  require  a  repetitive  magnetic 
particle  inspection  of  the  main 
transmission  lower  planetary  spider 
gear.  The  proposed  AD  is  needed  to 
detect  and  prevent  fatigue  failure  of  the 
main  transmission  lower  planetary 
spider  gear,  which  could,  in  turn,  result 
in  catastrophic  failure  of  the 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
January  24, 1992. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to:  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  Number  91- 
ASW-17.  FAA,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76193-0007,  or  deliver 
in  triplicate  to  4400  Blue  Mound  Road, 
room  158,  Building  3B,  of  the  Rules 
Docket.  Comments  may  be  inspected  at 
this  location  between  9  a.m.  and  3  p.m.. 
weekdays,  except  Federal  holidays. 

The  applicable  service  bulletins  may 
be  obtained  from  Bell  Helicopter 
Textron,  Inc.,  P.O.  Box  482,  Fort  Worth, 
Texas  76101,  Attention:  Customer 
Support,  or  may  be  examined  in  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scott  A.  Horn,  FAA,  Rotorcraft 
Certification  Office.  ASW-170,  Fort 
Worth,  Texas  76193-0170.  telephone 
(817)  624-5177;  fax  (817)  624-5988. 
8UPf>l£MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposed  AD  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ASW-17."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel  Attention:  Rules  Docket  No. 
91-ASW-17,  Bldg.  3B,  room  158,  4400 
Blue  Mound  Road,  Fort  Worth.  Texas 
76193-0007 

Discussion 

The  manufacturer  has  conducted  a 
crack  growth  analysis  of  a  planetary 
spider  gear  which  recently  cracked  in 
service  and  subsequently,  tested  two 
additional  spider  gears  for  fatigue.  As  a 
result,  the  FAA  has  determmed  that  a 
spider  gear  can  fail,  causing  in  turn, 
failure  of  the  main  transmission. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  design,  the  proposed  AD  would 
require  repetitive  magnetic  particle 
inspections  of  the  spider  gear  on  Bell 
Model  205B.  212.  and  412  series 
helicopters  to  detect  and  preclude 
failure  of  this  gear. 

It  is  estimated  that  approximately  875 
helicopters  in  U.S.  registry  would  be 
affected  by  this  AD.  During  the  first  year 
of  Uiis  AD'S  effectivity.  approximately 
12  percent  of  the  875  helicopters  will 
require  32  work  hours  per  teardown 
inspection.  Additionally,  another  33 
percent  of  the  fleet  will  require  6  hours 
per  inspection  in  conjunction  with 
scheduled  yearly  overhauls.  The  labor 
rate  is  approximately  $55  per  work  hour. 
Based  on  these  figures,  it  is  estimated 
that  the  cost  of  compliance  would  not  be 
more  than  an  average  of  $320  per  year 
for  each  affected  helicopter  or  $280,000 
for  the  total  fleet. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory-  PoHcies 
and  Procedures  (44  FR  11034.  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  ol 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  die 
Federal  Aviation  Regulations  as  follows: 


PART  3»-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  48  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Antended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron.  Inc.  (BHTI):  Docket 
No.  91-ASW-17. 

Applicability:  All  Model  2«5B,  212.  and  412 
helicopters,  certificated  in  any  categor>'.  with 
main  U-ansmission  lower  planetary  spider 
gear,  part  number  (P/N)  204-04a-78&-003. 
installed. 

Compliance:  Required  as  indicated,  unless 
already  accomplished.  To  prevent  fatigue  of 
the  main  transmission  lower  planetary  spider 
gear.  P/N  204-040-785-003.  which  could 
result  in  failure  of  the  main  transmission  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  600  hours'  time  in 
service  after  the  effective  date  of  this  AD  or 
prior  to  the  accumulation  of  3,100  hours'  time 
in  service  from  the  last  magnetic  particle 
inspection,  whichever  occurs  first,  perform  a 
magnetic  particle  inspection  of  the  lower 
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planetary  spider  ge«r  in  •ccordaace  with  the 
applicable  BHTl  maiiHenanoe.  repair  and 
overhaul  nuinuals. 

(b)  Repeat  the  inspection  of  paragraph  (a) 
at  intervals  not  to  exceed  3.100  hour's  time  in 
service  from  the  last  inspection. 

(c)  Replace  unairworthy  parts  with 
airworthy  parts  before  further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  if  approved  by  the  Nianager. 
Rotorcraft  Certification  Office.  ASW-17a 
Federal  Aviation  Administration,  Fort  Worth. 
Texas  7619a-«170. 

Issued  in  Fort  Worth.  Texas,  on  November 
6.1991. 

lames  D.  Erickson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc  91-29446  Filed  lZ-9-81;  &45  am| 
mnjmi  COM  4si«-ia-M 


14  CFR  Part  39 

(Doclivt  Na  91-NII-218-A01 

AirwortMness  (Mrectives;  Boeing 
Model  737-100  and  737-200  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737  series  airplanes,  which 
currently  requires  periodic  inspections 
of  the  fuel  lines  contained  within  the 
wing  fuel  tanks  to  detect  air  leakage. 
The  requirements  of  that  AD  are 
intended  to  detect  air  leakage  into  the 
fuel  feed  line  during  fuel  system  suction 
feed  operation  at  low  fuel  levels,  which 
could  cause  loss  of  fuel  flow  to  the 
engines  ar>d  could  result  in  simultaneous 
unrecoverable  loss  of  power  of  both 
engines.  This  action  would  limit  the 
applicability  of  the  AD  to  only  Boeing 
Model  737-100  and  737-200  series 
airplanes,  line  number  001  through  line 
number  900.  This  proposal  is  prompted 
by  a  determination  that  design  features 
incorporated  in  later  models  of  this 
airplane  series  have  eliminated  the 
leakage  problem  and  thereby  make  the 
periodic  inspections  unnecessary. 
DATES:  Comments  must  be  received  no 
later  than  January  27. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-218-AD,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  infomtation  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  RIRTHER  tMFORMATKM*  CONTACT: 

Mr.  Stephen  Bray,  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch. 
ANM-140S:  telephone  (206)  431-2681. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-218-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NmM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-218-AD.  1601  Lind  Avenue  SW., 
Rentofi.  Washington  98055-4056 

Discussion 

On  January  26, 1984.  the  FAA  issued 
AD  64-03-m.  Amendment  39-4803  (49 


FR  SOSe.  February  ia  1964^  which  is 

applicable  to  all  Model  737  series 
airplanes,  to  require  periodic  inspections 
to  detect  air  leakage  in  fuel  lines  that 
are  contained  within  the  wing  fuel 
tanks.  That  action  was  prompted  by  a 
report  of  six  flameouts  occurring  during 
taxi  with  the  fuel  pumps  off.  This 
condition,  if  not  corrected,  could  result 
in  air  leakage  into  the  fuel  feed  lines 
within  the  wing  tanks  during  fuel  system 
suction  feed  operation  at  low  fuel  levels 
causing  loss  of  fuel  flow  (o  the  engine, 
which  could  result  in  simultaneous 
unrecoverable  loss  of  power  of  both 
engines. 

Since  issuance  of  that  AD.  an  operator 
requested  clarification  of  the 
applicability  statement  of  the  subject 
AD.  Boeing  Service  Bulletin  737-28-1047, 
dated  July  22. 1983,  referenced  in  AD  84- 
03-01.  limits  the  effectivity  to  Boeing 
Model  737-100  and  737-200  series 
airplanes  prior  to  line  number  901. 
whereas  the  subject  AD  is  applicable  to 
all  Model  737  series  airplanes.  Upon 
reconsideration,  the  FAA  has 
determined  that  the  subject  AD  should 
not  apply  to  Models  737-300,  737-400. 
and  737-500  series  airplanes,  nor  to 
Model  737-200  airplanes  line  number 
901  and  above,  all  of  which  were 
certificated  after  the  issuance  of  AD  84- 
03-01.  Design  features  incorporated  in 
these  later  series  airplanes  have 
eliminated  the  leakage  problems  and 
tbeieby  make  the  repetitive  inspections 
required  by  AD  84-03-€1  unnecessary. 
The  unsafe  condition  addressed  by  AD 
84-03-01  is  not  likely  to  exist  or  develop 
on  these  later  series  airplanes. 

In  addition,  since  issuance  of  AD  84- 
03-01,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  737- 
28-1047,  Revision  1,  dated  July  27. 1964; 
Revision  2,  dated  April  26. 1985;  and 
Revision  3,  dated  November  19. 1987;  as 
alternative  methods  of  compliance  to 
the  requirements  of  the  existing  AD. 
These  service  bulletin  revisions  were 
clarifying  in  nature.  The  FAA  has 
included  these  service  bulletin  revisions 
in  this  proposed  AD  as  alternative 
methods  of  compliance  with  paragraph 
(a). 

Since  the  addressed  unsafe  condition 
may  exist  or  develop  on  certain  Model 
737-100  and  737-200  series  airplanes, 
this  action  proposes  to  supersede  AD 
84-03-01  with  a  new  AD  that  would 
continue  to  require  repetitive 
inspections  of  the  fuel  lines  within  the 
wing  fuel  tanks,  but  would  limit  the 
applicability  of  the  AD  to  only  Model 
737-100  and  737-200  series  airplanes 
prior  to  line  number  901. 

There  are  approximately  900  Model 
737-100  and  737-200  series  airplanes  of 
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the  affected  design  in  the  worldwide 
fleet  It  is  estimated  that  300  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $16,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AiyiENDE01 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    lAmended) 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-4803  and  by 
adding  the  following  new  airworthiness 
directive. 

Boeing:  Docket  91-NM-218-AD.  Supersedes 
AD  84-03-01.  Amdt.  39-4803. 

Applrcability-  All  Model  737-100  and  737- 
200  series  airplanes,  line  number  001  through 
line  number  900.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  air  leakage  into  the  fuel  feed 
tines  within  the  wing  tanks  during  fuel 


system  suction  feed  operation  at  low  fuel 
levels,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  either 
20,000  flight  hours  or  7  years  of  age.  or  within 
500  flight  hours,  whichever  occurs  later  after 
February  21, 1984  (the  effective  date  of 
Amendment  39-4803).  institute  an  inspection 
program  in  accordance  with  Boeing  Service 
Bulletin  737-28-1047.  Revision  3,  dated 
NovemBer  19. 1987,  or  earlier  FAA  approved 
revisions. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  sent  it  to  the 
Manager.  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on 
November  25, 1991. 
|im  Devany. 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-29444  Filed  12-9-91;  8:45  am) 
BILUNO  COOC  4«10-1S-M 


14  CFR  Part  39 

(Docket  No.  91-MM-228-AO] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  PW2000  Series 
Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTtON:  Notice  of  proposed  rulemaking 
(NPRM). ^___ 


SU1MMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Boeing  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines.  The 
proposed  AD  would  require  replacement 
of  the  left  and  right  engine  fuel  shutoff 
(spar)  valves.  This  proposal  is  prompted 
by  reports  of  difficulty  in  obtaining 
successful  engine  starts  during 
production  testing.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  inability  to  obtain  a 
successful  in-flight  engine  start. 
DATES:  Comments  must  be  received  no 
later  than  January  27, 1992. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-22&-AD,  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Und  Avenue 
SW.,  Renton.  Washington.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOn  FUBTHEW  INFORMATION  CONTACT 
Mr.  Jeffrey  Duven,  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch. 
ANM-140S;  telephone  (206)  227-2688. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

80Ff»LEIi«NTARY  IMFOBMATION: 

Comments  Invited 

Interested  persons -are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  recei\Td. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wil  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-228-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket 
Number  91-NM-22fr-AD,  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056. 
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Discussion 

During  recent  production  testing 
conducted  by  Boeing,  three  Model  757- 
200  series  airplanes  equipped  with  Pratt 
and  Whitney  PW2000  engines 
experienced  an  inability  to  successfully 
obtain  in-flight  engine  starts.  The 
inability  to  successfully  obtain  in-flight 
engine  starts  on  these  three  airplanes 
was  determined  to  be  caused  by  an 
improperly  functioning  engine  fuel 
shutoff  (spar)  valve.  These  engine  fuel 
shutoff  valves  incorporate  a  pressure 
relief  feature  designed  to  operate  when 
pressure  upstream  or  downstream  of  the 
valve  exceeds  70  psig.  On  the  three 
subject  airplanes,  it  has  been 
determined  that  sufficient  backpressure 
applied  to  the  upstream  side  of  the  relief 
valve  can  prevent  the  relief  valve  from 
operating  until  downstream  pressures 
far  exceed  70  psig.  Fuel  pressure 
downstream  of  the  engine  fuel  shutoff 
valves  on  these  three  airplanes  was 
sufficiently  above  the  design  relief 
pressure  of  70  psig  to  cause  the  gears 
and  bearings  of  the  engine  driven  fuel 
pumps  to  be  unseated.  As  a  result  of  this 
condition,  the  efficiency  of  the  engine 
driven  fuel  pumps  was  transiently 
lowered  to  a  level  that  prevented 
successful  engine  starts.  This  condition, 
if  not  corrected,  could  result  in  the 
inability  to  obtain  a  successful  engine 
start  during  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
28A0028.  dated  October  3. 1991,  which 
described  procedures  for  the  removal 
and  replacement  of  engine  fuel  shutoff 
valves. 

Since  the  unsafe  condition  described 
is  likely  to  exist  on  other  airplanes  of 
this  same  type  design,  an  AD  is 
proposed  which  would  require  the 
removal  and  replacement  of  engine  fuel 
shutoff  valves  in  accordance  with  the 
service  bulletin  previously  described. 

There  are  approximately  52  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
46  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $55  per  work  hour.  Required 
parts  are  estimated  to  cost  $3,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $173,420. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{ AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423; 
49  use.  106(g);  and  14  CFR  11.89. 

§39.13    [Amemted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-228-AD. 

Applicability:  Model  757  series  airplanes, 
equipped  with  Pratt  and  Whitney  PW2000 
series  engines;  as  listed  in  Boeing  Alert 
Service  Bulletin  757-28A0028.  dated  October 
3. 1991;  certificated  in  any  category. 

Compliance:  Required  within  60  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  ensure  that  in-flight  engine  restart 
capability  is  available,  accomplish  the 
following: 

(a)  Remove  and  replace  the  left  and  right 
engine  fuel  shutoff  valves  in  accordance  with 
Boeing  Alert  service  bulletin  757-28A0028 
dated  October  3, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an.acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renlon.  Washington,  on 
November  25, 1991. 
lim  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  91-29445  Filed  12-9-91;  8:45  am| 
■lUJNO  COOC  MIO-IS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

RIN  0720-AA13 

ID0O6OIO.8-R) 

Civilian  Healtti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Requirsments  for  Coverage  and 
Reimbursement  of  Services  of 
Physicians  in  Teaching  Settings 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  amendment 
revises  the  comprehensive  CHAMPUS 
regulation.  DoD  6010.8-R,  pertaining  to 
basic  CHAMPUS  benefits.  This 
proposed  amendment  provides  specific 
requirements  for  coverage  and 
reimbursement  of  services  of  teaching 
physicians  and  for  physicians  in 
training. 

DATES:  Written  public  comments  must 
be  received  on  or  before  January  9. 1992. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Development.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson.  Office  of  Program 
Development,  OCHAMPUS.  telephone 
(303)  361^005. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

CHAMPUS  has  always  covered  the 
services  of  teaching  physicians. 
However,  because  of  the  nature  of  their 
services,  reimbursement  for  them  is 
often  included  in  the  diagnosis  related 
group  (DRG)  or  other  comparable 
payments  made  to  the  hospitals  or  other 
institutional  providers  where  the 
teaching  physicians'  services  are 
rendered.  At  other  times,  teaching 
physicians'  services  can  be  billed 
separately  and  reimbursed  on  an 
allowable  charge  basis.  This  dichotomy 
has  continued  to  cause  confusion  among 
providers,  and  this  proposed  rule  is 
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operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renlon.  Washington,  on 
November  25. 1991. 
Jim  Devany. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-29445  Filed  12-«-91;  8:45  am| 
BtLUNQ  COOC  M10-1I-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

RIN  0720-AA13 

[D0O6OIO.8-RI 

Civilian  Healtti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Requirements  for  Coverage  and 
Reimbursement  of  Services  of 
Physicians  in  Teaching  Settings 

agency:  Office  of  the  Secretary,  DoD. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  amendment 
revises  the  comprehensive  CHAMPUS 
regulation.  DoD  6010.8-R,  pertaining  to 
basic  CHAMPUS  benefits.  This 
proposed  amendment  provides  specific 
requirements  for  coverage  and 
reimbursement  of  services  of  teaching 
physicians  and  for  physicians  in 
training. 

DATES:  Written  public  comments  must 
be  received  on  or  before  January  9. 1992. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Development.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACr 
Stephen  E.  Isaacson,  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-4005. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

CHAMPUS  has  always  covered  the 
services  of  teaching  physicians. 
However,  because  of  the  nature  of  their 
services,  reimbursement  for  them  is 
often  included  in  the  diagnosis  related 
group  (DRG)  or  other  comparable 
payments  made  to  the  hospitals  or  other 
institutional  providers  where  the 
teaching  physicians'  services  are 
rendered.  At  other  times,  teaching 
physicians'  services  can  be  billed 
separately  and  reimbursed  on  an 
allowable  charge  basis.  This  dichotomy 
has  continued  to  cause  confusion  among 
providers,  and  this  proposed  rule  is 
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intended  to  better  define  the 
requirements  for  separate  payments  for 
teaching  physicians'  services. 

Teaching  physicians  may  be 
reimbursed  on  an  allowable  charge 
basis  only  when  they  provide  services 
as  an  attending  physician  or  when  they 
provide  distinct,  identifiable,  personal 
services  (e.g.,  services  rendered  as  a 
consultant,  assistant  surgeon,  etc.). 
Attending  physician  services  may 
include  both  direct  patient  care  services 
or  direct  supervision  of  care  provided  by 
a  physician  in  training.  Other  services 
performed  by  a  teaching  physician  such 
as  administration,  research,  and 
teaching  cannot  be  reimbursed 
separately  on  an  allowable  charge  basis. 
Rather,  these  services  are  included  in 
the  payments  made  to  the  hospital  or 
other  institutional  provider  for  the 
inpatient  care. 

In  order  to  be  considered  an  attending 
physician,  a  teaching  physician  must,  as 
demonstrated  by  performance  of  the 
activities  listed  below,  render  sufficient 
personal  and  identifiable  medical 
services  to  the  CHAMPUS  beneficiary  to 
exercise  full,  personal  control  over  the 
management  of  the  case.  The  attending 
physician's  services  to  the  patient  must 
be  of  the  same  character,  in  terms  of  the 
responsibilities  to  the  patient  that  are 
assumed  and  fulfilled,  as  the  services 
rendered  to  other  paying  patients.  In 
order  to  be  considered  an  attending 
physician,  the  teaching  physician  must: 

1.  Review  the  patient's  history  and  the 
record  of  examinations  and  tests  in  the 
institution,  and  make  frequent  reviews 
of  the  patient's  progress;  and 

2.  Personally  examine  the  patient;  and 

3.  Conform  or  revise  the  diagnosis  and 
determine  the  course  of  treatment  to  be 
followed;  and 

4.  Either  perform  the  physician's 
services  required  by  the  patient  or 
supervise  the  treatment  so  as  to  assure 
that  appropriate  services  are  provided 
by  physicians  in  training  and  that  the 
care  meets  a  proper  quality  level;  and 

5.  Be  present  and  ready  to  perform 
any  service  performed  by  an  attending 
physician  in  a  nonteaching  setting  when 
a  major  surgical  procedure  or  a  complex 
or  dangerous  medical  procedure  is 
performed;  and 

6.  Be  personally  responsible  for  the 
patient's  care,  at  least  throughout  the 
period  of  hospitalization. 

Payment  on  the  basis  of  allowable 
charges  may  be  made  for  the 
professional  services  rendered  to  a 
beneficiary  by  his/her  attending 
physician  when  the  attending  physician 
provides  personal  and  identifiable 
direction  to  physicians  in  training  who 
are  participating  in  the  care  of  the 
patient.  While  it  is  not  necessary  that 


the  attending  physician  be  personally 
present  for  all  services,  the  attending 
physician  must  be  on  the  provider's 
premises  and  available  to  provide 
immediate  personal  assistance  and 
direction  if  needed.  Accordingly,  a 
physician  who  merely  reviews  a 
patient's  progress  on  a  daily  basis  but  is 
unavailable  when  a  physician  in  training 
renders  care  cannot  be  considered  to  be 
an  attending  physician.  The  attending 
physician  would  be  considered 
unavailable  either  because  he/she  is  not 
on  the  provider's  premises  or  because 
his/her  activities  preclude  immediate 
and  personal  assistance.  On  the  other 
hand,  in  the  case  of  major  surgical 
procedures  and  other  complex  and 
dangerous  procedures  or  situations, 
such  personal  direction  must  include 
supervision  in  person  by  the  attending 
physician. 

A  teaching  physician  also  may  be 
reimbursed  on  an  allowable  charge 
basis  for  any  individual,  identifiable 
service  rendered  to  a  CHAMPUS 
beneficiary,  so  long  as  the  service  is  a 
covered  service  and  is  normally 
reimbursed  separately,  and  so  long  as 
the  patient's  records  contain  entries 
personally  made  by  the  physician  which 
substantiate  the  service. 

The  services  of  a  teaching  physician 
must  be  billed  by  the  hospital  or  other 
institutional  provider  when  the 
physician  is  employed  by  or  under 
contract  to  the  provider  or  a  related 
entity.  If  the  services  are  those  of  an 
attending  physician,  as  opposed  to 
individual,  personal  services  rendered 
by  the  teaching  physician,  the 
conditions  for  qualifying  as  an  attending 
physician  must  have  been  met,  and  the 
claim  must  be  signed  by  an  individual 
(e.g.,  the  department  head)  authorized 
by  the  physician  and  who  is 
knowledgeable  of  the  physician's 
responsibilities  for  being  considered  an 
attending  physician. 

Where  the  teaching  physician  has  no 
relationship  with  the  hospital  or  other 
institutional  provider  (except  for 
standard  physician  privileges  to  admit 
patients)  and  generally  treats  patients 
on  a  fee  for  service  basis  in  the  private 
sector,  the  teaching  physician  may 
submit  claims  under  his/her  own 
provider  number  (e.g.,  employee 
identification  number  or  social  security 
number). 

Although  there  has  been  far  less 
confusion  regarding  reimbursement  of 
services  provided  by  physicians  in 
training,  we  are  also  including  specific 
requirements  for  them. 

Physicians  in  training  in  an  approved 
teaching  program,  are  considered  to  be 
"students"  and  may  not  be  reimbursed 
directly  by  CHAMPUS  for  services 


rendered  to  a  beneficiary  when  their 
services  are  provided  as  part  of  their 
employment  (either  salaried  or 
contractual)  by  a  hospital  or  other 
institutional  provider.  They  should  not 
be  identified  as  the  attending  physician, 
they  are  not  authorized  to  execute 
various  certifications,  and  separate 
charges  for  their  services  should  not  be 
billed.  Their  services  are  reimbursed  to 
the  provider  through  the  DRG-based 
payments  or  through  payments  based  on 
billed  charges,  etc. 

Services  of  physicians  in  training  may 
be  reimbursed  on  an  allowable  charge 
basis  only  if  the  physician  in  training  is 
fully  licensed  to  practice  medicine  by 
the  state  in  whidi  the  services  are 
preformed,  and  the  services  are 
rendered  outside  the  scope  and 
requirements  of  the  approved  training 
program  to  which  the  physician  in 
training  is  assigned. 

II.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  amalysis  be  performed 
on  any  major  rule.  A  "major  rule  "  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  consider  small  entities  to 
indude  all  hospitals  and  third-party 
payers. 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  This 
proposed  rule  only  provides  specific 
requirements  for  existing  policies  and 
makes  no  changes  to  those  policies. 
Accordingly,  it  also  will  not  significantly 
affect  a  substantial  number  of  small 
entities.  Therefore,  no  regulatory  impact 
analysis  is  required. 

III.  Other  Required  Information 

Papenvork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3511). 

list  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped,  Health 
insurance,  and  Military  personnel. 
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PART  199— (AMENDED] 

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086.  5  U.S.C.  301. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  adding  new  definitions 
Approved  teaching  program  and 
Physician  in  training  in  alphabetical 
order  and  revising  the  definition 
Attending  physician  to  read  as  follows: 

§199.2    Definitions. 

•  *  *  *  • 

(b)  *  *  * 

Approved  teaching  programs.  For 
purposes  of  CHAMPUS,  an  approved 
teaching  program  is  a  program  of 
graduate  medical  education  which  has 
been  duly  approved  in  its  respective 
specialty  or  subspecialty  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  of  the  American 
Medical  Association,  by  the  Committee 
on  Hospitals  of  the  Bureau  of 
Professional  Education  of  the  American 
Osteopathic  Association,  by  the  Council 
on  Dental  Education  of  the  American 
Dental  Association,  or  by  the  Council  on 
Podiatry  Education  of  the  American 
Podiatry  Association. 
***** 

Attending  Physician.  The  physician 
who  has  the  primary  responsibility  for 
the  medical  diagnosis  and  treatment  of 
the  patient.  A  consultant  or  an  assistant 
surgeon,  for  example,  would  not  be  an 
attending  physician.  Under  very 
extraordinary  circumstances,  because  of 
the  presence  of  complex,  serious,  and 
multiple,  but  unrelated,  medical 
conditions,  a  patient  may  have  more 
than  one  attending  physician 
concurrently  rendering  medical 
treatment  during  a  single  period  of  time. 
An  attending  physician  also  may  be  a 
teaching  physician. 
***** 

Physician  in  training,  interns  and 
residents  participating  in  approved 
postgraduate  training  programs  and 
physicians  who  are  not  in  approved 
programs  but  who  are  authorized  to 
practice  only  in  a  hospital  or  other 
institutional  provider  setting,  e.g., 
individuals  with  temporary  or  restricted 
licenses,  or  unlicensed  graduates  of 
foreign  medical  schools. 
***** 

Teaching  physician.  A  teaching 
physician  is  any  physician  whose  duties 
include  providing  medical  training  to 
physicians  in  training  within  a  hospital 
or  other  institutional  provider  setting. 


3.  Section  199.4  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(l)(i) 
and  (c)(l](i)  and  adding  a  new 
paragraph  (c)(3)(xiii)  before  the  note  to 
read  as  follows. 

§  199.4    Basic  program  iMnefits. 

***** 

(b)  *  *  * 
(1)  *  *  * 

(i)  Billing  practices.  To  be  considered 
for  benefits  under  §  199.4(b).  covered 
services  and  supplies  must  be  provided 
and  billed  for  by  a  hospital  or  other 
authorized  institutional  provider.  Such 
billings  must  be  fully  itemized  and 
sufficiently  descriptive  to  permit 
CHAMPUS  to  determine  whether 
benefits  are  authorized  by  this  part. 
Depending  on  the  individual 
circumstances,  teaching  physician 
services  may  be  considered  an 
institutional  benefit  in  accordance  with 
§  199.4(b)  or  a  professional  benefit 
under  §  199.4(c).  See  paragraph 
(c)(3){xiii)  of  this  section  for  the 
CHAMPUS  requirements  regarding 
teaching  physicians.  In  the  case  of 
continuous  care,  claims  shall  be 
submitted  to  the  appropriate  CHAMPUS 
fiscal  intermediary  at  least  every  30 
days  either  by  the  beneficiary  or 
sponsor,  or,  on  a  participating  basis, 
directly  by  the  facility  on  behalf  of  the 
beneficiary  (refer  to  §  199.7). 
*        •        *        *        • 

(c)  •  *  • 
(1)  *  *  * 

(i)  Billing  practices.  To  be  considered 
for  benefits  under  this  paragraph  (c)  of 
this  section,  covered  professional 
services  must  be  performed  personally 
by  the  physician  or  other  authorized 
individual  professional  provider,  who  is 
other  than  a  salaried  or  contractual  staff 
member  of  a  hospital  or  other 
authorized  institution,  and  who 
ordinarily  and  customarily  bills  on  a  fee- 
for-service  basis  for  professional 
services  rendered.  Such  billings  must  be 
itemized  fully  and  sufficiently 
descriptive  to  permit  CHAMPUS  to 
determine  whether  benefits  are 
authorized  by  this  part.  See  paragraph 
(c)(3)(xiii)  of  this  section  for  the 
requirements  regarding  the  special 
circumstances  for  teaching  physicians. 
For  continuing  professional  care,  claims 
should  be  submitted  to  the  appropriate 
CHAMPUS  fiscal  intermediary  at  least 
every  30  days  either  by  the  beneficiary 
or  sponsor,  or  directly  by  the  physician 
or  other  authorized  individual 
professional  provider  on  behalf  of  a 
beneficiary  (refer  to  5  199.7). 
***** 

(3)  •   *   * 

(xiii)  Physicians  in  a  teaching  setting. 


(A)  Teaching  physicians. — ( /) 
General.  The  services  of  teaching 
physicians  may  be  reimbursed  on  an 
allowable  charge  basis  only  when  the 
teaching  physician  has  established  an 
attending  physician  relationship 
between  the  teaching  physician  and  the 
patient  or  when  the  teaching  physician 
provides  distinct,  identifiable,  personal 
services  (e.g..  services  rendered  as  a 
consultant,  assistant  surgeon,  etc.). 
Attending  physician  services  may 
include  both  direct  patient  care  services 
or  direct  supervision  of  care  provided  by 
a  physician  in  training.  In  order  to  be 
considered  an  attending  physician,  the 
teaching  physician  must: 

{/")  Review  the  patient's  history  and 
the  record  of  examinations  and  tests  in 
the  institution,  and  make  frequent 
reviews  of  the  patient's  progress;  and 

(//)  Personally  examine  the  patient; 
and 

(Hi)  Confirm  or  revise  the  diagnosis 
and  determine  the  course  of  treatment  to 
be  followed;  and 

(;V)  Either  perform  the  physician's 
services  required  by  the  patient  or 
supervise  the  treatment  so  as  to  assure 
that  appropriate  services  are  provided 
by  physicians  in  training  and  that  the 
care  meets  a  proper  quality  level;  and 

(v)  Be  present  and  ready  to  perform 
any  service  performed  by  an  attending 
physician  in  a  nonteaching  setting  when 
a  surgical  procedure  or  a  complex  or 
dangerous  medical  procedure  is 
performed;  and 

(vi)  Be  personally  responsible  for  the 
patient's  care,  at  least  throughout  the 
period  of  hospitalization. 

[2]  Direct  supervision  by  an  attending 
physician  of  care  provided  by 
physicians  in  training.  Payment  on  the 
basis  of  allowable  charges  may  be  made 
for  the  professional  services  rendered  to 
a  beneficiary  by  his/her  attending 
physician  when  the  attending  physician 
provides  personal  and  identifiable 
direction  to  physicians  in  training  who 
are  participating  in  the  care  of  the 
patient.  It  is  not  necessary  that  the 
attending  physician  be  personally 
present  for  all  services,  but  the 
attending  physician  must  be  on  the 
provider's  premises  and  available  to 
provide  immediate  personal  assistance 
and  direction  if  needed. 

(3)  Individual,  personal  services.  A 
teaching  physician  may  be  reimbursed 
on  an  allowable  charge  basis  for  any 
individual,  identifiable  service  rendered 
to  a  CHAMPUS  beneficiary,  so  long  as 
the  service  is  a  covered  service  and  is 
normally  reimbursed  separately,  and  so 
long  as  the  patient  records  substantiate 
the  service. 
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[4]  Who  may  bill.  The  services  of  a 
teaching  physician  must  be  billed  by  the 
institutional  provider  when  the 
physician  is  employed  by  or  under 
contract  to  the  provider  or  a  related 
entity.  Where  the  teaching  physician  has 
no  relationship  with  the  provider 
(except  for  standard  physician 
privileges  to  admit  patients]  and 
generally  treats  patients  on  a  fee  for 
service  basis  in  the  private  sector,  the 
teaching  physician  may  submit  claims 
under  his/her  own  provider  number. 


(B)  Physicians  in  training.  Physicians 
in  training  in  an  approved  teaching 
program  are  considered  to  be  "students" 
and  may  not  be  reimbursed  directly  by 
CHAMPUS  for  services  rendered  to  a 
beneficiary  when  their  services  are 
provided  as  part  of  their  employment 
(either  salaried  or  contractual)  by  a 
hospital  or  other  institutional  provider. 
Services  of  physicians  in  training  may 
be  reimbursed  on  an  allowable  charge 
basis  only  if: 

(7)  The  physician  in  training  is  fully 
licensed  to  practice  medicine  by  the 


state  in  which  services  are  performed, 
and 

[2)  The  services  are  rendered  outside 
the  scope  and  requirements  of  the 
approved  training  program  to  which  the 
physician  in  training  is  assigned. 
•        •        •        *        * 

Dated:  November  27, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-28934  Filed  12-9-91;  8:45  am] 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttK>rity,  filirtg  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appeahr>g  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Waggit  Environmental  Impact 
Statement,  Six  Rivers  National  Forest, 
Trinity  County,  CA 

agency:  Forest  Service,  Agriculture. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  will  prepare 
the  Waggit  EIS  (Enviroimiental  Impact 
Statement)  which  proposes  timber 
management  in  the  Mad,  Rock  and 
Backbone  Compartments  located  on  the 
Mad  River  Ranger  District,  Six  Rivers 
National  Forest,  Trinity  Coimty, 
California.  The  Forest  Service  hereby 
gives  notice  of  the  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  To  be  most  helpful,  comments 
concerning  the  scope  of  the  analysis 
described  in  this  notice  should  be 
received  on  or  before  February  1, 1992. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  Gene  Graber,  District 
Ranger,  Mad  River  Ranger  District.  Star 
Route  Box  300,  Bridgeville,  California 
9552a 
FOR  FURTHER  INFORMATION  CONTACT: 

Ray  L  McCray.  Planning  Forester.  Mad 
River  Ranger  District,  Star  Route  Box 
300.  Bridgeville,  California  95528,  phone 
707-574-6233. 

SUPPt^MENTARY  INFORMATION:  The 
Waggit  EIS  includes  all  of  the  Mad, 
Rock  and  Backbone  Compartments.  This 
14,400  acre  planning  area  is  located  from 
the  Mad  River  Ranger  Station  south  to 
Hettenshaw  Valley  along  Mad  Ridge.  It 
is  bordered  on  the  West  side  by  the  Van 
Duzen  River  and  the  East  side  by  the 
Mad  River  and  Ruth  Lake.  The  proposed 
harvesting  in  the  planning  area  was 


being  analyzed  under  the  Waggit  EA 
(Environmental  Assessment).  Initial 
scoping  and  analysis  has  identified  the 
following  potential  issues  related  to  the 
proposed  action:  (a)  Water  quahty  (b) 
the  quality  and  quantity  of  old  growth 
(c)  the  visual  character  of  the  planning 
area  especially  from  Ruth  Lake,  and  (d) 
threatened  and  sensitive  wildlife  species 
such  as  the  Peregrine  Falcon  and 
Northern  Spotted  Owl. 

In  preparing  the  EIS,  the  Forest 
Service  will  identify  and  consider  a 
wide  range  of  alternatives.  One  of  these 
will  be  "No  Action",  in  which  no  timber 
harvest  or  road  construction  would 
occur.  Other  alternatives  will  consider 
various  levels  and  locations  of  harvest 
and  related  road  construction  in 
response  to  the  issues  generated.  These 
alternatives  will  consider  managing  up 
to  950  acres  yielding  up  to  20  million 
board  feet  of  timber. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
ctmiulative  effects  and  connected 
actions). 

James  L.  Davis,  Jr.,  Forest  Supervisor, 
Six  Rivers  National  Forest,  Eureka, 
California,  is  the  responsible  official. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  EPA  (Enviroimiental  Protection 
Agency)  and  to  be  available  for  public 
review  in  July  1992.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 


that  those  interested  in  the  management 
of  the  Mad,  Rock  and  Backbone 
Compartments  participate  at  that  time. 
To  be  the  most  helpful,  comments  on  the 
Draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  EIS,  City  of 
Angoon  v.  Model,  803  F.  2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  Final  EIS. 

After  the  comment  period  for  the  Draft 
EIS,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  Final 
EIS.  The  Final  EIS  is  scheduled  to  be 
completed  in  November  199Z  In  the 
Final  EIS,  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
part  217. 

Dated:  December  4, 1991. 
James  L.  Davis,  Jr., 

Forest  Supervisor.  Six  Rivers  National  Forest 
(FR  Doc.  91-29452  Piled  12-9-91;  845  am] 
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that  those  interested  in  the  management 
of  the  Mad,  Rock  and  Backbone 
Compartments  participate  at  that  time. 
To  be  the  most  helpful,  comments  on  the 
Draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (197B).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  EIS,  City  of 
Angoon  v.  Hodel,  803  F.  2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  Final  EIS. 

After  the  comment  period  for  the  Draft 
EIS,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  Final 
EIS.  The  Final  EIS  is  scheduled  to  be 
completed  in  November  199Z  In  the 
Final  EIS.  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
part  217. 

Dated:  December  4, 1991. 
James  L  Davis,  ]t~, 

Forest  Supervisor.  Six  Rivers  National  Forest 
[FR  Doc  91-29452  Filed  12-9-91;  845  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IC-7M-601] 

Carbon  Steel  Wire  Rod  From 
Zimbabwe;  Determination  Not  To 
Revolce  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Zimbabwe. 

EFFECTIVE  DATE:  December  10. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Cameron  Cardozo  or  Maria  MacKay. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION:  On 

October  11, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (56  FR 
51373)  its  intent  to  revoke  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Zimbabwe  (51  FR 
29292:  August  15. 1986).  In  accordance 
with  19  CFR  355.25{d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  interested  party  objects  to 
revocation  or  requests  an  administrative 
review  by  the  last  day  of  the  fifth 
anniversary  month.  We  had  not 
received  a  request  for  an  administrative 
review  of  the  order  for  the  last  five 
consecutive  annual  anniversary  months. 

On  October  18, 1991.  the  petitioners, 
the  Georgetown  Steel  Corp..  North  Star 
Steel  Texas,  Inc..  Raritan  River  Steel 
Co.,  Armco  Inc.,  and  Bethlehem  Steel 
Co.,  objected  to  our  intent  to  revoke  the 
order.  Therefore,  we  no  longer  intend  to 
revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  December  2, 1991. 
losepli  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 

|FR  Doc.  91-29484  Filed  12-9-91;  8:45  am| 
nujNO  cooc  asio-os-M 


(C-357-403] 


Oil  Country  Tubular  Goods  From 
Argentina,  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  October  9. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from 
Argentina.  We  have  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  0.36  percent  ad  valorem 
for  the  period  January  1, 1989  through 
December  31, 1989.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 
EFFECTIVE  DATE:  December  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Laurie  Goldman  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230;  telephone:  (202)  377-2786. 
8UPPt£MENTARY  INFORMATION: 

Background 

On  October  9, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  50855)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from 
Argentina  (49  FR  46564;  November  27, 
1984).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Argentine  oil  country 
tubular  goods.  These  products  include 
finished  or  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas,  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specifications. 
During  the  review  period  this 
merchandise  was  classifiable  under  item 
numbers  7304.20.20,  7304.20.40, 
7304.20.50.  7304.20.60,  7304.20.70, 
7304.20.80.  7304.39.00,  7304.51.50, 
7304.59.60,  7304.59.80,  7304.90.70. 
7305.20.40,  7305.20.60,  7305.20.80. 
7305.31.40.  7305.31.60,  7305.39.ia 


7305.39.50.  7305.90.10.  7305.90.50, 
7306.20.20.  7306.20.30.  7306.20.40. 
7306.20.60.  7306.20.80.  7306.30.50. 
7306.50.50.  7306.60.70  and  7306.90.10  of 
the  Harmonized  Tariff  Schedule  (HTS). 

HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive 
of  the  scope  of  the  order.  The  review 
covers  the  period  January  1, 1989 
through  December  31. 1989,  and  eleven 
programs. 

Analysis  of  Conunents  Received 


We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttals  to  comments 
from  North  Star  Steel  Ohio,  petitioner, 
and  Siderca  S.A.,  a  respondent. 

Comment  1:  Respondent  argues  that 
the  Department  did  not  have  sufficient 
evidence  to  warrant  a  reinvestigation  of 
counterguarantees  provided  by  the 
Ministry  of  Economy  for  Inter-American 
Development  Bank  (lADB)  loans. 
Respondent  claims  that  the  Ministry  of 
Economy  has  been  empowered  to 
provide  loan  guarantees  under  Law 
16,432,  in  effect  since  1961.  and  Decree 
8739,  in  effect  since  1973.  The 
Department  has  been  aware  of  the  loan 
guarantees  since  its  original 
investigation,  when  it  found  these 
guarantees  to  be  not  countervailable.  At 
that  time,  the  Department  found  that 
"the  vast  majority  of  BANADE  (Banco 
Nacional  de  DesaroUo)  loans  were 
accompanied  by  a  counterguarantee  of 
the  Secretariat  of  Finance." 

Respondent  further  argues  that  the 
Department  chose  not  to  reinvestigate 
this  program  in  the  previous 
administrative  review  because  it  did  not 
have  "specific  information  indicating 
that  there  were  changes  in  the  program 
sufficient  to  warrant  reinvestigation." 
See  Oil  Country  Tubular  Goods  From 
Argentina;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  36116.  August  12. 1991). 
Respondent  cites  numerous  other  cases 
wherein  the  Department  refused  to 
reinvestigate  a  program  absent  new 
information  [e.g..  PPG\.  United  States. 
746  F.  Supp.  119  (CIT  1990),  Unprocessed 
Float  Glass  From  Mexico;  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (56  FR  23866,  May  24, 1991).  and 
Rice  From  Thailand:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  68.  January  2. 1991)). 
Respondent  notes  that  in  all  of  these 
past  cases  there  has  been  a 
"presumption  in  favor  of  the  validity  of 
the  past  determination  and  the  party 
challenging  it  carries  the  burden  of 
persuasion. '  Respondent  maintains  that 
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the  only  new  evidence  provided  by 
petitioner  in  this  review  was 
information  showing  a  general  decline  in 
the  use  of  Ministry  of  Economy 
guarantees  in  1984. 

Petitioner  argues  that  the  Department 
correctly  decided  to  reexamine  the 
counterguarantee  program.  The 
Department  has  long-established  criteria 
to  reinvestigate  a  program  that  has  been 
found  not  countervailable  when  there  is 
evidence  of  a  change  in  that  program  or 
its  application.  See  Oil  Country  Tubular 
Goods  From  Israel,  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  46703.  November  6. 1990). 
The  Court  of  International  Trade  in  PPG 
Industries.  Inc.  v.  United  States.  746  F. 
Supp.  119  (CIT  1990)  (PPG  Industries), 
has  ruled  that  the  Department  "has 
discretion  in  deciding  whether  to 
reinvestigate  a  program  previously 
found  not  countervailable."  Petitioner 
insists  that  substantial  "new"  evidence 
provided  was  suHlcient  to  justify  a 
reinvestigation  of  the  program. 

Department's  Position:  We  agree  with 
petitioner  that  the  Department  has 
discretion  in  deciding  whether  to 
reinvestigate  a  program  previously 
found  not  countervailat)ie.  The 
Department's  authority  to  reexamine  a 
program  previously  found  not 
countervailable  is  discussed  at  length  by 
the  Court  of  International  Trade  in  PPG 
Industries.  In  that  case,  the  Court 
concluded  that  the  Department  "is 
entitled  to  draw  upon  its  own 
knowledge  and  expertise  and  facts 
capable  of  judicial  notice"  in  deciding 
whether  to  reinvestigate  a  program.  In 
this  case,  the  Department  determined 
that  there  was  sufficient  information  to 
warrant  a  reinvestigation  of 
counterguarantees  provided  by  the 
Government  of  Argentina. 

As  stated  in  the  preliminary  results  of 
this  administrative  review,  the  original 
investigation  determined  that  the 
BANADE  guarantee  program  was  not 
countervailable  baseid  on  section 
771(5)(A)(ii)  of  the  Tariff  Act  (see  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Oil  Country  Tubular  Goods  From 
Argentina  (49  FR  46564,  November  27. 
1984)).  However,  during  the  course  of 
the  current  review  petitioner  provided 
additional  information  suggesting  that 
guarantees  and  counterguarantees  have 
been  provided  on  a  specific  basis  in 
Argentina  after  the  time  period 
examined  in  the  Department's  final 
determination  in  the  OCTG 
investigation.  Petitioner's  allegation  and 
supporting  information  regarding 
counterguarantees  were  provided  in  this 
review  in  a  timely  manner  and  were 


deemed  sufficient  to  warrant  a 
reexamination  of  the  guarantee  program. 

Comment  2:  Respondent  argues  that, 
based  on  evidence  available  to  the 
Department,  the  counterguarantee 
provided  by  the  Ministry  of  Economy 
cannot  be  a  countervailable  subsidy.  In 
order  for  a  domestic  subsidy  to  be  found 
countervailable,  two  conditions  must  be 
met.  First,  the  program  must  be  provided 
to  a  specific  enterprise  or  industry  or 
group  thereof,  and  second,  the  program 
must  be  provided  on  terms  inconsistent 
with  commercial  considerations. 
Respondent  argues  that  neither  of  these 
two  conditions  you  been  met. 

With  respect  to  the  Department's  first 
criterion,  respondent  claims  that 
Ministry  of  Economy  counterguarantees 
are  widely  available  to  all  industries 
within  Argentina.  The  only  information 
provided  by  petitioner  to  support  the 
allegation  that  the  program  is  limited 
was  an  observation  that  the  amount  of 
fmancing  the  Ministry  of  Economy 
counterguarantees  declined  in  1984. 
Respondent  maintains  the  fact  does  not 
signify  that  the  program  is  being 
provided  on  a  limited,  or  industry- 
specific,  basis. 

In  fact,  respondent  claims  it  has 
provided  information  refuting 
petitioner's  evidence,  including  charts 
showing  that  the  amount  of  financing 
guaranteed  by  the  Ministry  of  Economy 
was  five  tiroes  greater  than  the  amount 
of  financing  guaranteed  by  BANADE 
without  a  Ministry  of  Economy 
counterguarantee,  as  well  as  evidence 
showing  that  BANADE  loans  were 
widely  distributed  throughout  the 
economy  and  the  country.  The  Ministry 
of  Economy  also  submitted  a  letter 
stating  that  loan  counterguarantees  had 
been  issued  to  various  sectors  of  the 
economy  both  before  and  after  1964,  the 
year  in  which  petitioner  claimed  that 
counterguarantees  for  private 
companies  ceased. 

With  regard  to  the  Department's 
policy  regarding  commercial 
considerations,  respondent  argues  that 
the  Department  cannot  rule  that  the 
counterguarantee  program  is 
inconsistent  with  commercial 
considerations.  Respondent  asserts  that 
the  counterguarantee  was  requirement 
of  the  lADB,  and,  in  past  cases,  the 
Department  has  determined  that  "a 
company  which  could  have  obtained 
unguaranteed  funds  does  not  receive  a 
countervailable  subsidy  when  a 
guarantee  is  required  and  is  provided  at 
rates  which  might  be  less  than  the 
general  level  of  guarantee  fees."  See  e.g.. 
Carbon  Steel  Products  From  Austria; 
Final  Affirmative  Countervailing  Duty 
Determination  (50  FR  33369,  August  19. 


1965)  and  Carbon  Steel  Wire  Rope  From 
Spain:  Final  Affirmative  Countervailing 
Duty  Determination  (49  FR  19551,  May  8. 
1984).  Respondent  could  have  obtained 
alternative  financing  without  securing  a 
counterguarantee.  Further,  the 
counterguarantee  actually  imposed  an 
additional  cost  for  Siderca.  Respondent 
notes  that  the  Department  has  measured 
the  benefit  from  the  counterguarantee  as 
the  difference  between  a  guarantee  fee 
that  is  not  secured  with  a 
counterguarantee  and  the  fee  paid  for  a 
guarantee  that  has  been  secured  with  a 
counterguarantee.  However,  respondent 
claims  the  Department  has  failed  to 
explain  how  this  lower  guarantee  fee 
could  provide  a  benefit  when  the 
alternative  would  be  to  obtain 
commercial  market  financing  in  which 
no  guarantee  fee  would  be  required. 

Petitioner  argues  that  the 
counterguarantee  program  changed 
since  the  Department's  original 
investigation.  Petitioner  provided 
evidence  that  the  number  of 
counterguarantees  granted  dropped 
significantly  during  the  period  after  the 
investigation,  indicating  that  the 
program  may  have  provided  benefits  to 
a  specific  enterprise  or  industry,  or     . 
group  thereof  Petitioner  alleged  that 
respondent  was  probably  the  sole 
beneficiary  of  the  counterguarantee 
program  in  1985,  since  the  amount  of  the 
guarantee  almost  exactly  equals  the 
total  amount  of  counterguarantees  of  its 
kind  granted  in  that  year,  and  there  is  no 
evidence  that  any  other  company  used 
this  program  in  1985.  Petitioner  also 
points  out  that  counterguarantees 
remained  unused  in  Argentina  during 
1986  and  1987. 

Petitioner  argues  that  these 
circumstances  led  to  an  economic 
benefit  for  respondent  by  (1)  reducing 
the  fee  respondent  had  to  pay  for  the 
guarantee  on  the  lADB  loan,  and  (2) 
allowing  respondent  to  receive  a 
preferential  loan  from  the  lADB  that  it 
would  not  have  received  absent  the 
counterguarantee.  Information  provided 
by  respondent  does  not  rebut  the 
evidence  provided  by  petitioner  and 
only  provides  irrelevant  information 
regarding  the  number  of  loans  from  the 
BANADE  that  were  counterguaranteed. 
Respondent  did  not  receive  a  BANADE 
loan.  Further,  respondent's  insistence 
that  petitioner  was  required  to  provide 
more  compelling  information  could  not 
have  been  met  because  such  information 
is  only  available  to  respondent. 

Petitioner  claims  that  respondent  paid 
a  fee  for  the  guarantee  in  order  to  obtain 
the  benefit  of  a  lower  interest  rate  that 
would  not  have  been  attainable  in  the 
commercial  banking  market.  Petitioner 
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1985)  and  Carbon  Steel  Wire  Rope  From 
Spain:  Final  Affirmative  Countervailing 
Duty  Determination  (49  Fl^  19551.  May  8, 
1984).  Respondent  could  have  obtained 
alternative  fmancing  without  securing  a 
counferguarantee.  Further,  the 
counterguarantee  actually  imposed  an 
additional  cost  for  Siderca.  Respondent 
notes  that  the  Department  has  measured 
the  benefit  from  the  counterguarantee  as 
the  difference  between  a  guarantee  fee 
that  is  not  secured  with  a 
counterguarantee  and  the  fee  paid  for  a 
guarantee  that  has  been  secured  with  a 
counterguarantee.  However,  respondent 
claims  the  Department  has  failed  to 
explain  how  this  lower  guarantee  fee 
could  provide  a  benefit  when  the 
alternative  would  be  to  obtain 
commercial  market  financing  in  which 
no  guarantee  fee  would  be  required. 

Petitioner  argues  that  the 
counterguarantee  program  changed 
since  the  Department's  original 
investigation.  Petitioner  provided 
evidence  that  the  number  of 
counterguarantees  granted  dropped 
significantly  during  the  period  after  the 
investigation,  indicating  that  the 
program  may  have  provided  benefits  to 
a  specific  enterprise  or  industry,  or 
group  thereof.  Petitioner  alleged  that 
respondent  was  probably  the  sole 
beneficiary  of  the  counterguarantee 
program  in  1985,  since  the  amount  of  the 
guarantee  almost  exactly  equals  the 
total  amount  of  counterguarantees  of  its 
kind  granted  in  that  year,  and  there  is  no 
evidence  that  any  other  company  used 
this  program  in  1985.  Petitioner  also 
points  out  that  counterguarantees 
remained  unused  in  Argentina  during 
1988  and  1987. 

Petitioner  argues  that  these 
circumstances  led  to  an  economic 
benefit  for  respondent  by  (1)  reducing 
the  fee  respondent  had  to  pay  for  the 
guarantee  on  the  lADB  loan,  and  (2) 
allowing  respondent  to  receive  a 
preferential  loan  from  the  IADS  that  it 
would  not  have  received  absent  the 
counterguarantee.  Information  provided 
by  respondent  does  not  rebut  the 
evidence  provided  by  petitioner  and 
only  provides  irrelevant  information 
regarding  the  number  of  loans  from  the 
BANADE  that  were  counterguaranteed. 
Respondent  did  not  receive  a  BANADE 
loan.  Further,  respondent's  insistence 
that  petitioner  was  required  to  provide 
more  compelling  information  could  not 
have  been  met  because  such  information 
is  only  available  to  respondent. 

Petitioner  claims  that  respondent  paid 
a  fee  for  the  guarantee  in  order  to  obtain 
the  benefit  of  a  lower  interest  rate  that 
would  not  have  been  attainable  in  the 
commercial  banking  market.  Petitioner 


Federal  Register  /  Vol.  56,  No.  237  /  Tuesday.  December  10,  1991  /  Notices 


64495 


contends  that  the  combination  of 
government  benefits  with  the  lADB  loan 
was  inconsistent  with  commercial 
considerations  because  "where  the 
market  charges  a  risk  premium  (in  terms 
of  higher  interest  rates),  the  government 
provided  a  guarantee  for  free." 

Department's  Position:  We  disagree 
with  respondent  that  the 
counterguarantee  program  cannot  be 
countervailable.  Petitioner  provided 
information  indicating  that  the  number 
of  counterguarantees  issued  by  the 
Ministry  of  Economy  dropped 
sigryficantly  during  the  period  after  the 
investigation,  indicating  that  the 
program  may  have  provided  benefits  to 
a  specific  enterprise,  industry,  or  group 
thereof  Based  on  this  information,  the 
Department  decided  it  had  sufficient 
evidence  to  reexamine  whether 
counterguarantees  provided 
countervailable  benefits  to  respondent. 
The  Department  sent  questionnaires  to 
the  Government  of  Argentina  requesting 
information  on  the  use  and  distribution 
of  Ministry  of  Economy 
counterguarantees.  The  responses 
provided  by  the  Government  of 
Argentina  to  the  Department's 
questionnaires  were  incomplete.  They 
only  stated  that  counterguarantees  were 
widely  available;  and  they  did  not 
include  specific  information  regarding 
the  industries  and  regions  receiving 
counterguarantees,  as  requested  by  the 
Department.  Accordingly,  based  on  the 
information  available,  we  determined  in 
the  preliminary  results  of  review  that 
counterguarantees  were  countervailable. 
None  of  the  arguments  submitted  by 
respondent  in  its  case  and  rebuttal 
briefs  leads  us  to  conclude  that  we 
should  change  our  determination  for 
these  final  results  of  review. 
Furthermore,  because  the 
counterguarantee  is  provided  at  no 
charge  to  Siderca,  we  also  maintain  that 
it  is  inconsistent  with  commercial 
considerations. 

Comment  3:  Petitioner  argues  that  the 
purpose  of  the  countervailing  duty  law 
is  to  offset  any  unfair  competitive 
advantage  conferred  through 
government  intervention  in  the 
marketplace  and  that  the 
counterguarantee  program  provided 
respondent  with  such  a  competitive 
advantage.  While  petitioner  does  not 
advocate  countervailing  this  particular 
unique  benefit  provided  to  Siderca 
because  it  meets  the  statutory  definition 
of  a  subsidy  as  "(t)he  provision  of  *  *  * 
loan  grantees  on  terms  inconsistent  with 
commercial  considerations."  See  19  CFR 
1677(5)(A)(ii)(I). 

Petitioner  also  argues  that 
Departmental  precedent  and  regulations 


compel  it  to  calculate  the  full  value  of 
the  subsidy  by  comparing  the  lADB 
financing  package,  which  could  not  have 
been  obtained  absent  the 
counterguarantee.  with  a  commercial 
alternative  available  to  Siderca. 

Petitioner  claims  that  because  the 
Department  is  required  to  offset  the  full 
value  of  a  subsidy,  the  benefit  received 
by  Siderca  from  the  Ministry  of 
Economy  counterguarantee  was 
incorrectly  calculated.  In  order  to 
account  for  the  full  value  of  the  subsidy, 
the  Department  should  measure  the 
difference  in  the  terms  of  the  lADB  loan 
with  a  commercial  benchmark  rate, 
petitioner  cites  New  Steel  Rail,  Except 
Light  Rail,  From  Canada:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duly 
Order  (54  FR  31991,  August  3. 1989) 
(New  Steel  Rail),  wherein  the 
Department  found  that  the  guarantee 
rate  obtained  by  the  company  was  the 
same  as  the  commercial  guarantee  rate, 
and  subsequently  compared  the 
company's  total  cost  for  the  government 
guaranteed  loan  with  the  total  cost  for  a 
benchmark  loan.  Petitioner  states  that 
the  instant  case  is  similar  and,  because 
there  is  not  an  acceptable  alternative 
commercial  benchmark  for  loan 
guarantees,  the  Department  must 
compare  the  total  lADB  loan  cost  with  a 
market  determined  commercial 
benchmark  for  similar  loans. 
Respondent  replies  that  the 
preliminary  results  of  review  recognized 
that  land  from  international  lending 
institutions  such  as  the  lADB  cannot 
provide  countervailable  benefits  under 
U.S.  law.  Respondent  claims  that  in  this 
case  the  counterguarantee  provided  by 
the  Ministry  of  Economy  likewise 
cannot  be  countervailed  because  it  was 
a  requirement  of  the  lADB.  The 
Department's  determination  that  this 
counterguarantee  provided  a 
countervailable  benefit  is  "tantamount 
to  permitting  the  receipt  of  loans  from 
international  institutions,  but  then  not 
allowing  companies  to  apply  for  those 
loans."  Respondent- further  argues  that 
the  Department  has  previously 
concluded  that  loan  guarantees  obtained 
because  they  are  required  by 
international  lending  institutions  are  not 
countervailable.  See,  e.g..  Carbon  Steel 
Products  from  Austria;  Final  Affirmative 
Countervailing  Duty  Determination  (50 
FR  33369,  August  19, 1985)  and  Carbon 
Steel  Wire  Rope  From  Spain:  Final 
Affirmative  Countervailing  Duty 
Determination  (49  FR  19551.  May  8. 
1984). 

Respondent  next  contends  that,  even 
if  the  Department  determines  that 
benefits  from  counterguarantees  provide 


countervailable  benefits,  the 
Department's  methodology  for  valuing 
the  benefit  does  not  require  an 
evaluation  of  the  cost  of  international 
financing  because  it  is  the  Department's 
practice  not  to  countervail  loans  from 
international  lending  institutions. 
Respondent  cites  a  number  of 
authorities  that  demonstrate  the 
Department'  practice,  including  Certain 
Stainless  Steel  Hollow  Products  From 
Sweden:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (52  FR  5794. 
February  26, 1987)  (Stainless  Steel  from 
Sweden).  (New  Steel  Rail),  and 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment  (54  FR  23366.  April  27, 
1989)  19  CFR  355.44(c)(1). 

In  Stainless  Steel  From  Sweden,  the 
Department  staled  that  "If  we  have  a 
benchmark  guarantee  fee,  we  would  not 
generally  examine  the  interest  rate  on 
the  guaranteed  loan  because  any  benefit 
to  the  borrower  would  be  reflected  in 
the  difference  in  guarantee  fees." 
Respondent  argues  that  this  confirms 
the  Department's  practice  of  finding  that 
the  difference  in  the  amount  actually 
paid  for  the  government  guarantee  and 
the  benchmark  guarantee  will  account 
for  the  full  value  of  the  benefit.  The 
Department  has  only  examined  the 
terms  of  a  loan  in  those  cases  when 
there  was  no  commercial  alternative 
benchmark  to  measure  guarantees. 
Respondent  further  argues  that  the 
appropriate  benchmark  should  have 
been  zero  because  the  commercial 
alternative  available  to  respondent 
would  have  been  to  obtain  a  loan  with 
no  guarantee.  It  is  clear  from  the 
evidence  provided  by  respondent  that 
the  company  could  easily  have  obtained 
commercial  financing  without  having  to 
obtain  a  loan  guarantee.  Moreover,  even 
if  the  Department  rejects  the  zero 
benchmark,  it  should  instead  compare 
the  fee  for  the  BANADE  guarantee  with 
the  fee  actually  paid  which  is  what  the 
Department  did  in  the  preliminary 
results  of  review. 

Respondent  also  claims  that  in  past 
cases  where  the  Department  has 
evaluated  government  actions  in 
connection  with  international  financing, 
the  Department  has  carefully  isolated 
the  benefit  attributed  only  to  the  actions 
of  that  government.  Respondent  cites 
Fuel  Ethanol  from  Brazil:  Final 
Affirmative  Counter\'ailing  Duly 
Determination  (51  FR  3361.  January  27. 
1988)  (Ethanol).  where  the  Department 
explicitly  stated  that  "the  portion  of 
funds  provided  which  represents  the 
financing  of  the  Worid  Bank  is  not 
countervailable."  In  no  case  has  the 
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Department  ever  measured  the  benefit 
of  the  government  action  by  measuring. 
the  preferentiality  of  the  funding  from 
the  international  institution.  Any  change 
in  that  policy  would  overturn  extensive 
and  consistent  Departmental  practice. 

Department's  Position:  As  stated  in 
the  preliminary  results  of  this 
administrative  review,  "(w)hile  the 
Department  does  not  consider  loans 
provided  by  international  lending 
institutions  to  be  countervailable  under 
U.S.  countervailing  duty  law  *  *  *,  we 
do  consider  the  government  action  taken 
in  connection  with  such  loans  is  within 
the  purview  of  U.S.  countervailing  duty 
law."  Our  final  determination  in  Ethanol 
reflects  this  position.  In  Ethanol,  the 
Department  found  that,  even  though  the 
loans  provided  by  the  government  were 
part  of  a  World  Bank  contract,  the 
portion  of  the  loans  provided  directly  by 
the  Government  of  Brazil  were 
countervailable.  However,  the 
Department  countervailed  "only  that 
portion  attributable  to  the  government 
of  Brazil's  commitment  under  the  terms 
of  the  World  Bank  contract."  The 
portion  of  the  loans  funded  by  the 
World  Bank  was  not  countervailed. 

With  regard  to  petitioner's  argument 
that  the  benefit  from  the 
counterguarantee  is  the  difference 
between  the  interest  rate  on  the  lADB 
loan  and  a  commercial  benchmark  loan, 
this  would  be  tantamount  to 
countervailing  the  lADB  loan  itself.  As 
stated  in  the  preliminary  results  of 
review,  we  do  consider  that  government 
actions  taken  in  connection  with  loans 
from  international  lending  institutions 
can  be  reached  under  U.S. 
countervailing  duty  law;  however,  the 
action  of  the  international  lending 
institution  is  not  within  the  purview  of 
the  countervailing  duty  law.  The 
international  lending  institution  sets  the 
interest  rate  on  its  loans.  While  the 
international  lending  institution  may 
take  into  account  local  economic 
conditions  in  setting  the  rate,  the 
government  in  the  recipient  country 
does  not  have  control  over  the  interest 
rate  set  by  the  lending  institution.  The 
New  Steel  Rail  case  cited  by  the 
petitioner  to  support  its  argument  that 
the  interest  rate  on  the  lADB  loan  itself 
should  be  compared  to  a  commercial 
benchmark  did  not  involve  financing 
from  international  lending  institutions. 
Moreover,  the  company  involved  was  a 
government-owned  company  that  was 
deemed  to  be  uncreditworfhy,  and  the 
methodologies  applied  to  government- 
owned,  uncreditworthy  companies  are 
distinct  from  the  methodologies  applied 
to  privately-owned,  creditworthy 
companies.  See  Countervailing  Duties: 


Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment  (54  FR 
23366.  April  27, 1989),  19  CFR 
355.44(c)(1). 

With  respect  to  the  government  of 
Argentina's  argument  that  the 
counterguarantee  was  a  condition  of  the 
lADB,  and,  as  such,  is  not 
countervailable,  the  government  of 
Argentina  had  sole  control  over  the 
terms  of  the  counterguarantee  itself.  By 
not  charging  Siderca  a  fee  for  the 
counterguarantee,  despite  the  fact  that  a 
fee  is  usually  charged  for  a  loan 
guarantee  in  Argentina,  the  government 
took  an  action  that  was  inconsistent 
with  commercial  considerations. 
Furthermore,  contrary  to  respondent's 
arguments,  we  do  not  consider  that  the 
commercial  alternative  to  the  lADB  loan 
and  the  counterguarantee  would  have 
been  for  Siderca  to  obtain  a  private  loan 
with  no  guarantee.  The  commercial 
alternative  available  to  respondent 
would  have  been  to  pay  the  full  amount 
for  the  guarantee  fee  charged  by 
BANADE.  The  effect  of  the  Government 
of  Argentina's  action  in  providing  the 
counterguarantee  was  to  reduce  the 
total  cost  of  the  guarantee  package. 
Therefore,  the  Department  determines 
that  its  methodology  accurately  captures 
the  benefit  received  by  Siderca  from  the 
countergurantee,  and  does  not 
countervail  any  portion  of  the  lADB  loan 
itself. 

Comment  4:  Petitioner  argues  that 
Department  incorrectly  applied  the 
methodology  it  used  to  calculate  the 
benefit  attributable  to  Ministry  of 
Economy  counterguarantees.  Petitioner 
claims  that  the  BANADE  guarantee  fee 
was  converted  from  dollars  to  australes 
at  the  exchange  rate  effective  on 
December  7, 1989,  while  the  total  sales 
figure  was  expressed  in  year-end 
australes.  Petitioner  argues  that  the 
BANADE  guarantee  fee  should  have 
also  been  converted  at  the  year-end 
exchange  rate. 

Respondent  states  that,  although  they 
do  not  believe  that  this  program 
provides  countervailable  benefits,  the 
methodology  used  by  the  Department 
correctly  calculated  the  benefit 
attributable  to  this  program.  Respondent 
claims  that  petitioner  confuses  the 
concepts  of  exchange  rates  and  inflation 
adjustment.  The  payment  made  by 
respondent  on  December  7, 1989  was 
correctly  converted  from  dollars  at  the 
exchange  rate  in  effect  on  that  day.  The 
year-end  adjustment  to  the  figure  for 
total  sales  was  an  adjustment  for 
inflation  and  is  completely  irrelevant  to 
the  exchange  rate.  The  adjustment,  from 
historical  value  to  a  value  adjusted  for 
inflation,  is  made  because  of  the  need  to 


express  all  values  in  constant  terms. 
Further,  since  the  actual  payment 
occurred  in  December,  there  was  no 
need  to  perform  an  adjustment  to 
December  australes. 

Department's  Position:  We  agree  with 
respondent.  In  evaluating  the  benefit 
received  from  a  program  found  to  be 
countervailable,  the  Department  seeks 
to  determine  the  actual  value  of  that 
benefit.  The  methodology  used  by  the 
Department  measures  the  value  of  an 
actual  payment  that  was  made  on 
December  7, 1989  by  converting  from 
dollars  to  australes  according  to  the 
exchange  rate  on  that  same  day.  We 
subsequently  measured  that  actual 
figure  against  the  total  sales  reported  for 
the  year.  This  is  the  same  figure  used  to 
report  to  government  authorities.  In 
Argentina,  the  total  sales  figure  is 
adjusted  for  inflation  according  to  a 
published  monthly  inflation  index.  In 
this  case,  the  figure  for  total  sales  is 
adjusted  through  December.  The 
payment  for  the  loan  guarantee  is  also  a 
December  figure  and  does  not  need  to 
be  adjusted.  The  Department  routinely 
adjusts  for  inflation  in  hyperinflationary 
economies  such  as  Argentina.  However, 
since  the  payment  in  question  was  made 
in  December,  there  was  no  need  to 
perform  an  additional  calculation.  (See 
Cotton  Yam  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  47456, 
September  19, 1991)).  The  Department, 
therefore,  finds  that  the  methodology  it 
used  to  determine  the  benefit  received 
from  the  Ministry  of  Economy 
counterguarantee  is  correct. 

Comment  5:  Petitioner  argues  that  the 
Department  incorrectly  used  only  one 
bank's  interest  rate  as  the  country-wide 
benchmark  for  pre-export  financing 
obtained  under  the  RF-153  loan 
program,  and  that  this  methodology 
violates  Departmental  practice  of  using 
the  predominant  source  of  short-term 
financing  in  the  country  in  question. 
Petitioner  states  that  it  was  the 
responsibility  of  the  Department  to  seek 
out  a  representative  sample  of  interest 
rates  and  requests  that  the  Department 
undertake  such  an  inquiry  to  establish  a 
true  country-wide  benchmark.  Petitioner 
cites  the  proposed  countervailing  duty 
regulations  and  Certain  Iron-Metal 
Castings  From  India;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  (51  FR  45788,  December  22, 
1986). 

Petitioner  further  states  that  although 
the  Department  used  the  same 
information  to  determine  the  benchmark 
interest  rate  in  Leather  From  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
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express  all  values  in  constant  terms. 
Further,  since  the  actual  payment 
occurred  in  December,  there  was  no 
need  to  perform  an  adjustment  to 
December  australes. 

Department's  Position:  We  agree  with 
respondent.  In  evaluating  the  benefit 
received  from  a  program  found  to  be 
countervailable,  the  Department  seeks 
to  determine  the  actual  value  of  that 
benefit.  The  methodology  used  by  the 
Department  measures  the  value  of  an 
actual  payment  that  was  made  on 
December  7, 1989  by  converting  from 
dollars  to  australes  according  to  the 
exchange  rate  on  that  same  day.  We 
subsequently  measured  that  actual 
figure  against  the  total  sales  reported  for 
the  year.  This  is  the  same  figure  used  to 
report  to  government  authorities.  In 
Argentina,  the  total  sales  figure  is 
adjusted  for  inflation  according  to  a 
published  monthly  inflation  index.  In 
this  case,  the  figure  for  total  sales  is 
adjusted  through  December.  The 
payment  for  the  loan  guarantee  is  also  a 
December  figure  and  does  not  need  to 
be  adjusted.  The  Department  routinely 
adjusts  for  inflation  in  hyperinflationary 
economies  such  as  Argentina.  However, 
since  the  payment  in  question  was  made 
in  December,  there  was  no  need  to 
perform  an  additional  calculation.  (See 
Cotton  Yam  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  47456, 
September  19. 1991)).  The  Department, 
therefore,  finds  that  the  methodology  it 
used  to  determine  the  benefit  received 
from  the  Ministry  of  Economy 
counterguarantee  is  correct. 

Comment  5:  Petitioner  argues  that  the 
Department  incorrectly  used  only  one 
bank's  interest  rate  as  the  country-wide 
benchmark  for  pre-export  financing 
obtained  under  the  RF-153  loan 
program,  and  that  this  methodology 
violates  Departmental  practice  of  using 
the  predominant  source  of  short-term 
financing  in  the  country  in  question. 
Petitioner  states  that  it  was  the 
responsibility  of  the  Department  to  seek 
out  a  representative  sample  of  interest 
rates  and  requests  that  the  Department 
undertake  such  an  inquiry  to  establish  a 
true  country-wide  benchmark.  Petitioner 
cites  the  proposed  countervailing  duty 
regulations  and  Certain  Iron-Metal 
Castings  From  India;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  (51  FR  45788,  December  22, 
1986). 

Petitioner  further  states  that  although 
the  Department  used  the  same 
information  to  determine  the  benchmark 
interest  rate  in  Leather  From  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 


Order  (Leather)  (55  FR  40212.  October  2. 
1990),  the  Leather  decision  only 
addressed  the  appropriateness  of  using 
a  separate  benchmark  for  dollar- 
denominated  financing  and  did  not 
address  the  issue  of  the  use  of  one 
bank's  interest  rates. 

Respondent  contends  that  the 
Department  used  the  correct  benchmark 
interest  rate  to  analyze  the  benefits 
received  from  pre-export  financing.  The 
benchmark  chosen  by  the  Department 
for  1989  loans  was  a  benchmark  that 
had  already  been  established  in  Leather 
and  Textile  Mill  Products  and  Apparel 
From  Argentina:  Final  Results  of 
Administrative  Review  (Apparel)  (56  FR 
41823.  August  23, 1991).  In  Leather,  the 
Department  relied  on  various  sources  of 
information  to  establish  the  benchmark 
interest  rate,  including  letters  received 
from  other  international  banks  which 
indicated  that  the  benchmark  rate 
should  actually  have  been  lower  than 
the  rate  used  by  the  Department.  There 
is  no  requirement  that  the  Department 
reestablish  a  benchmark  interest  rate  for 
a  particular  year  in  each  review  and 
investigation  that  it  conducts. 

Respondent  also  argues  that  petitioner 
is  incorrect  in  stating  that  Leather  did 
not  address  the  usage  of  one  bank's 
interest  rate.  The  Department  did  not 
explicitly  "consider"  whether  one 
bank's  interest  rate  would  satisfy  its 
benchmark  requirements  because  it  was 
not  faced  with  that  issue  in  either 
Leather  or  Apparel.  The  Department 
consistently  used  the  same  benchmark 
for  the  same  review  period  in  Leather, 
Apparel  and  in  the  present  review.  That 
benchmark  was  calculated  in 
accordance  with  the  Department's 
standard  methodology. 

Department's  Position:  We  disagree 
with  petitioner  that  the  Department's 
use  of  one  bank's  interest  rate  as  the 
country-wide  benchmark  for  pre-export 
financing  obtained  under  the  RF-153 
loan  program  was  incorrect.  In  this 
administrative  review,  the  Department 
used  the  same  benchmark  to  measure 
the  benefit  received  from  the  RF-153 
loan  program  as  it  did  in  Leather,  which 
covered  the  same  review  period.  See 
also  Apparel;  §  355.44(b)(3)(i)  of 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23380,  May  31. 
1989)  (describing  the  Department's 
procedures  for  determining  a  benchmark 
interest  rate  for  short-term  financing). 

Both  the  preliminary  and  final 
countervailing  duty  determinations  in 
Leather  also  discuss  at  length  the 
Departments  procedure  for  arriving  at  a 
benchmark  interest  rate  for  short-term 
(less  that  one  year)  loans.  In  those 
reviews,  the  Department  stated  that  "it 


is  our  practice  to  use  the  average 
interest  rate  for  an  alternative  source  of 
short-term  financing  in  the  country  in 
question.  In  determining  this  benchmark, 
we  will  normally  rely  upon  the 
predominant  source  of  short-term 
financing.  In  the  absence  of  such 
financing,  we  may  use  a  benchmark 
composed  of  the  interest  rates  for  two  or 
more  sources  of  short-term  financing, 
weighted,  wherever  possible,  according 
to  the  value  of  the  financing  from  each 
source."  (55  FR  at  40215).  Since  the 
Department  utilized  the  predominant 
source  of  short-term  financing,  it  is  not 
necessary  to  decide  whether  other 
alternative  source  should  be  used. 
Therefore,  the  Department  determines 
that  it  used  the  appropriate  benchmark 
for  short-term  Ipans  in  its  calculation  of 
the  benefit  from  the  RF-153  loan 
program. 

Comment  7:  Petitioner  claims  that 
they  have  presented  new  evidence  in 
this  administrative  review  that  requires 
the  Department  to  reexamine  whether 
price  premiums  are  being  provided  to 
Siderca  by  YPF.  a  state-owned  oil 
company.  Petitioner  argues  that  because 
the  "Buy  Argentina"  law  required  the 
state-owned  oil  company  to  buy  OCTG 
from  Siderca,  the  only  domestic 
producer,  a  monopoly  was  created 
allowing  Siderca  to  sell  OCTG  at  prices 
30  to  50  percent  higher  than  export 
prices. 

Petitioner  further  contends  that, 
although  the  Department  has  previously 
found  this  program  to  be  not 
countervailable.  the  Department 
erroneously  based  its  conclusion  on  the 
preferentiality  test  which  compared  YPF 
and  private  company  prices.  Petitioner 
claims  that  the  preferentiality  test  is  not 
«  appropriate  in  that  it  deals  with  the 
provision  of  goods  or  services  and, 
therefore,  which  does  not  apply  to  the 
current  case.  The  Department  should  be 
evaluating  whether  YPF  purchased 
OCTG  at  excessive  prices,  thereby 
providing  Siderca  with  funds  similar  to  a 
grant. 

Respondents  argue  that  the 
Department  has  already  rejected 
petitioner's  argument  in  previous 
administrative  reviews.  (See  Oil 
Country  Tubular  Goods  From  Argentina. 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  38116. 
August  12. 1991)).  Respondents  states 
that  the  Department's  decision,  based  on 
lack  of  proof  that  the  Government  paid 
more  for  OCTG  than  other  purchasers 
within  the  jurisdiction,  was  justified. 
Further,  respondent  claims  that 
petitioner  has  provided  no  "new" 
evidence  or  interpretation  to  justify  a 
reexamination  of  price  premiums  by  the 
Department.  Moreover,  petitioner's 


submission  of  its  alleged  "new 
information"  on  September  19. 1990.  was 
untimely. 

Department's  Positions  We  agree  with 
respondent.  Petitioner  has  provided 
neither  new  evidence  nor  new  argument 
during  this  administrative  review  that 
would  require  the  Department  to 
reexamine  the  issue  of  whether  price 
premiums  are  being  provided  to 
respondent.  As  stated  in  Oil  Country 
Tubular  Goods  From  Argentina.  Final 
Results  of  Administrative  Review  (56  FR 
38116.  August  12. 1991).  "the  Department 
continues  to  use  the  same  methodology 
in  this  review  as  used  in  its  original 
investigation.  A  government  cannot  be 
found  to  be  providing  a  subsidy  when 
independent,  arms-length  prices  within 
the  same  jurisdiction  are  actually  higher. 
The  Department  undertook  a  thorough 
analysis,  including  verification  of  price 
documentation,  which  showed  that  the 
Government  of  Argentina  actually  paid 
a  lower  price  for  OCTG  than  did  private 
companies." 

Therefore,  because  petitioner  did  not 
provide  any  new  information,  the 
Department  continues  to  hold,  as  in  past 
reviews,  that  price  premiums  are  not 
being  provided  to  respondent  by  the 
Government  of  Argentina. 

Comment  ft  Respondent  claims  that 
any  benefits  calculated  from  the  RF-153 
pre-export  financing  program  should  not 
be  included  for  purposes  of  the  cash 
deposit  rate.  To  the  extent  that  RF-153 
financing  may  be  found  countervailable. 
the  Department  should  take  into  account 
program-wide  changes  when  calculating 
the  cash  deposit  rate. 

Respondent  contends  that  benefits 
from  the  RF-153  loan  program  were 
indefinitely  suspended  under  Central 
Bank  Communication  A-1870.  effective 
March  8. 1991.  On  September  20.  1991. 
prior  to  the  Department's  preliminary 
results,  the  Government  of  Argentina 
signed  the  "Understanding  between  the 
United  Stales  and  Argentina  Regarding 
Subsidies  and  Countervailing  Duties" 
(the  Understanding)  and  committed  to 
"not  reinstate,  recommence  funding  of 
or  replace  ?ny  suspended  programs  nor 
increase  any  export  subsidy  or  export 
subsidy  element  of  any  program 
described  in  the  Understanding." 
including  the  pre-export  financing 
program.  Since  the  Department  has 
recognized  that  program-wide  changes 
occurring  prior  to  the  preliminary  results 
of  review  may  be  considered  for 
purposes  of  the  cash  deposit  rate,  a  zero 
cash  deposit  rate  for  RF-153  pre-export 
financing  is  warranted  for  this  review. 

Petitioner  argues  that  the 
Understanding  does  not  by  itself 
eliminate  Argentina's  countervailable 
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subsidies  and  does  not  meet  the 
Department's  criteria  for  recognizing  a 
program-wide  change.  Petitioner  claims 
that,  in  order  for  the  Department  to 
make  an  adjustment  because  of  a 
program-wide  change,  several  criteria 
must  be  met  including  (1)  that  it  be 
effectuated  by  an  official  act,  such  as 
the  enactment  of  a  statute,  regulation  or 
decree,  or  contained  in  the  schedule  of 
an  existing  statute,  regulation  or  decree; 
(2)  the  modification  must  occur  prior  to 
the  preliminary  results  of  an 
administrative  review:  and  (3)  the 
modification  must  effect  a  measurable 
change  in  the  amount  of  countervailable 
subsidies  provided  by  the  program.  See 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment  (54  FR  23366,  May  31, 
1989)  and  Certain  Textile  Mill  Products 
and  Apparel  From  Peru,  Final  Results  of 
Administrative  Review  (50  FR  9871, 
March  12, 1985). 

Petitioner  claims  that  the 
Understanding  does  not  directly  affect 
the  operation  of  pre-export  financing 
and  that  the  criteria  for  considering  a 
program-wide  change  have  not  been 
met.  Petitioner  contends  that  the 
Understanding  itself  is  not  a  statute, 
regulation  or  decree  and  is  too  vague  to 
bring  about  actual  change  to  a  program. 
Additionally,  because  the  changes  in 
question  will  take  place  gradually  over  a 
period  of  several  years,  they  cannot  be 
considered  to  have  been  implemented 
prior  to  publication  of  the  preliminary 
results  of  review.  Finally,  because  there 
is  no  actual  legislation  regulating  the 
changes,  there  is  no  way  for  the 
Department  to  value  the  effect  of  any 
changes  that  may  occur.  See  Rice  From 
Thailand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  68,  January  2, 1991). 

Department's  Response:  Because  the 
program-wide  change  claimed  by 
respondent  could  only  further  reduce  the 
cash  deposit  rate,  which  is  already  de 
minimis,  the  Department  need  not  make 
a  determination  regarding  this  issue. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
0.36  percent  ad  valorem  for  the  period 
January  1, 1989  through  December  31, 
1989.  In  accordance  with  19  CFR  355.7, 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
to  the  United  States  on  or  after  January 
1. 1989  and  on  or  before  December  31, 
1989. 


Further,  the  Department  will  instruct 
the  Customs  Service  to  waive  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
final  results  of  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  2, 1991. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-29483  Filed  12-9-91:  8:45  am] 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904;  Binatlonal 
Panel  Reviews:  Notice  of  Completion 
of  Panel  Review. 

agency:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  completion  of  panel 
review  of  final  determination  in  the  1989 
antidumping  duty  administrative  review 
made  by  the  Department  of  Commerce, 
International  Trade  Administration, 
Import  Administration,  respecting 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada,  Secretariat  File  No.  USA-91- 
1904-05. 

summary:  Pursuant  to  rules  73(2)  and 
80(1)  (a)  of  the  Article  1904  Panel 
Review  ("Rules"),  the  Panel  Review  of 
the  final  determination  described  above 
was  completed  on  October  31. 1991,  the 
date  following  the  filing  of  a  consent 
motion  to  terminate  binational  panel 
review  of  this  matter. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  377-5438. 

SUPPLEMENTARY  INFORMATION:  On 

October  30. 1991.  Allatt  Paving 
Equipment  Division  of  Ingersoll-Rand 
Canada  Inc.,  filed  a  consent  motion 
requesting  termination  of  this  Panel 
Review  with  the  United  States  Section 
of  the  Binational  Secretariat.  Allatt 
Paving  Equipment  Division  of  Ingersoll- 


Rand  Canada,  Inc.  was  the  only 
participant  in  this  panel  review. 

Rule  73(2)  provides  that  "where  a 
Notice  of  Motion  requesting  termination 
of  Panel  Review  filed  by  a  participant  is 
consented  to  by  all  the  participants  and 
an  affidavit  to  that  effect  is  filed,  or 
where  all  participants  file  Notices  of 
Motion  requesting  termination,  the  panel 
review  is  terminated  and,  if  a  panel  has 
been  appointed,  the  panelists  are 
discharged." 

Rule  80(l)(a)  provides  that  the 
termination  shall  be  effective  on  the  day 
after  the  day  on  which  the  motion  is 
filed.  Pursuant  to  the  authorities  cited 
above,  this  Notice  of  Completion  of 
Panel  Review  was  effective  on  October 
31. 1991. 

Dated:  December  4, 1991. 

lames  R.  Holbein, 

United  States  Secretary.  FT  A  Binational 
Secretariat. 

|FR  Doc.  91-29441  Filed  12-9-91;  8:45  am) 
BILUNG  CODE  SSIO-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Fish  and  Wildlife;  Petition 
and  Finding  To  Remove  the  Eastern 
Pacific  Gray  Whale  Stock  From  the 
List  of  Endangered  and  Threatened 
Wildlife 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  receipt  of  petition  and 
finding. 

SUMMARY:  NMFS  announces  receipt  of  a 
petition  under  the  Endangered  Species 
Act  (ESA)  to  remove  the  eastern  Pacific 
gray  whale  [Eschrichtius  robustus) 
stock  from  the  U.S.  List  of  Endangered 
and  Threatened  Wildlife  (the  List). 
NMFS  finds  that  the  petition  presents 
substantial  information  indicating  that 
the  requested  action  is  warranted  but 
because  a  proposed  regulation  to 
remove  this  stock  from  the  List  has  been 
published,  it  is  not  necessary  to 
commence  a  formal  review  of  the  status 
of  this  stock  under  the  petition. 

dates:  Comments  on  the  petition  must 
be  received  by  February  10. 1992. 

addresses:  Comments  should  be 
mailed  to  the  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  Karnella,  NMFS,  at  (301) 
427-2332. 


av,  December  10,  1991  /  Notices 
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Rand  Canada.  Inc.  was  the  only 
participant  in  this  panel  review. 

Rule  73(2)  provides  that  "where  a 
Notice  of  Motion  requesting  termination 
of  Panel  Review  filed  by  a  participant  is 
consented  to  by  all  the  participants  and 
an  affidavit  to  that  effect  is  filed,  or 
where  all  participants  file  Notices  of 
Motion  requesting  termination,  the  panel 
review  is  terminated  and,  if  a  panel  has 
been  appointed,  the  panelists  are 
discharged." 

Rule  80(l)(a)  provides  that  the 
termination  shall  be  effective  on  the  day 
after  the  day  on  which  the  motion  is 
filed.  Pursuant  to  the  authorities  cited 
above,  this  Notice  of  Completion  of 
Panel  Review  was  effective  on  October 
31. 1991. 

Dated:  December  4, 1991. 

James  R.  Holbein, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

|FR  Doc.  91-29441  Filed  12-9-91:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Fish  and  Wildlife;  Petition 
and  Finding  To  Remove  the  Eastern 
Pacific  Gray  Whale  Stock  From  the 
List  of  Endangered  and  Threatened 
Wildlife 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  receipt  of  petition  and 
finding. 

summary:  NMFS  announces  receipt  of  a 
petition  under  the  Endangered  Species 
Act  (ESA)  to  remove  the  eastern  Pacific 
gray  whale  (Eschrichtius  robustus) 
stock  from  the  U.S.  List  of  Endangered 
and  Threatened  Wildlife  (the  List). 
NMFS  finds  that  the  petition  presents 
substantial  information  indicating  that 
the  requested  action  is  warranted  but 
because  a  proposed  regulation  to 
remove  this  stock  from  the  List  has  been 
published,  it  is  not  necessary  to 
commence  a  formal  review  of  the  status 
of  this  stock  under  the  petition. 

DATES:  Comments  on  the  petition  must 
be  received  by  February  10, 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East- West 
Highway  Silver  Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Charles  Karnella.  NMFS,  at  (301) 
427-2332, 


SUPPLEMENTARY  INFORMATION:  | 

Background 

Section  4  of  the  ESA  as  amended  (18 
U.S.C.  1531  et  seq.],  contains  provisions 
allowing  interested  persons  to  petition 
the  Secretary  of  the  Interior  or  the 
Secretary  of  Commerce  to  add  a  species 
to.  or  remove  a  species  from  the  List. 
Section  4(b)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  practicable, 
within  90  days  after  receiving  such  a 
petition,  the  Secretary  of  either  the 
Interior  or  Commerce,  depending  upon 
the  species  involved,  shall  determine 
whether  the  petition  presents 
substantial  scientific  or  commercial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 
NMFS  interprets  "substantial  scientific 
or  commercial  information"  to  mean  the 
amount  of  information  that  would  lead  a 
reasonable  person  to  believe  that  the 
proposed  measure  may  be  warranted  (50 
CFR  424.14(b)).  Section  4(b)(3)(B)  of  the 
ESA  requires  that,  within  12  months  of 
receipt  of  a  petition  to  add  a  species  to, 
or  remove  a  species  from  the  List,  a 
finding  be  made  as  to  whether  the 
requested  action  is:  (a)  Not  warranted; 
(b)  warranted;  or  (c)  warranted,  but 
precluded  by  other  listing  activity.  Such 
a  12-month  finding  is  to  be  published 
promptly  in  the  Federal  Register.  If, 
based  upon  a  review  of  the  status  of  the 
stock,  the  finding  is  that  the  action  is 
warranted,  section  4(b)(3)  also  requires 
prompt  publication  in  the  Federal 
Register  of  a  proposed  regulation  to 
implement  such  action. 

On  January  3. 1990  (55  FR  164),  NMFS 
announced  that  it  was  conducting  status 
reviews  under  section  4(c)(2)  of  the  ESA 
on  certain  listed  species  (including  the 
gray  whale)  under  its  jurisdiction,  and 
solicited  comments  and  biological 
information.  That  status  review  was 
completed  and  made  available  to  the 
general  public  in  June  1991.  In  addition 
to  a  status  review,  NMFS  is  required 
under  section  4(c)(2)(B)  of  the  ESA  to 
determine  whether  any  species  should 
(1)  be  removed  from  the  List;  (2)  be 
changed  in  status  from  an  endangered 
species  to  a  threatened  species;  or  (3)  be 
changed  in  status  from  a  threatened 
species  to  an  endangered  species.  On 
June  27. 1991  (56  FR  29471).  NMFS 
announced  that,  based  upon  the  recently 
completed  status  review,  it  intended  to 
publish  a  proposed  determination  that 
the  listing  status  of  the  eastern  North 
Pacific  population  of  gray  whale  should 
be  changed.  That  proposed 
determination  and  rule  was  completed 
and  published  in  the  Federal  Register  on 
November  22. 1991.  56  FR  58869). 


Petition 

Coincident  with  completion  of  the 
status  review  under  section  4(c)(2)  of  the 
ESA  and  after  work  was  initiated  on  the 
proposed  determination  and  rule,  the 
Secretary  of  Commerce  received,  on 
March  7, 1991.  a  petition  from  the 
Northwest  Indian  Fisheries  Commission 
and  others,  which  requested,  under 
section  4(b)(3)(A)  of  the  ESA.  the 
removal  of  the  eastern  stock  of  the 
North  Pacific  gray  whale  from  the  ESA. 
On  March  27. 1991.  the  Under  Secretary 
for  Oceans  and  Atmosphere,  NOAA. 
acknowledged  the  petition  and  NMFS 
began  a  review  to  determine  whether 
the  petition  presented  "substantial 
scientific  or  commercial  information" 
that  would  support  such  an  action. 

NMFS  has  completed  that  review  and 
has  determined  that  the  petition 
presents  substantial  information 
indicating  that  the  requested  action  is 
warranted.  However,  because  a  status 
review  has  been  completed,  published, 
and  made  available  for  public  comment. 
NMFS  has  determined  that  conducting 
another  status  review  under  section 
4(b)(3)(A)  would  be  duplicative  and 
unnecessary.  In  addition,  a  proposed 
regulation  to  delist  the  gray  whale  has 
been  published.  This  proposed 
regulation  can  be  taken  as  the  finding 
action  required  by  section  4(b)(3)iB)  for 
petitions  found  to  contain  substantial 
information.  Under  the  provisions  of 
section  4.  NMFS  has  1  year  from  date  of 
publication  of  the  proposal  to  issue  a 
final  rule  and  decision.  That  decision 
will  be  published  in  the  Federal 
Register. 

Dated:  December  5. 1991. 
William  W.  Fox.  Ir.. 
Assistant  Administrator  for  Fisheries. 
(FR  Doc.  91-29480  Filed  12-9-91:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia 

December  5. 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  5. 1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Aldrich,  International  Triide 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990).  Also 
see  55  FR  49675,  published  on  November 
30,1990. 

The  letter  to  the  Commissioner  of 
Custom.s  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5. 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  26, 1990.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  and  silk  blend 
and  other  vegetable  fit>er  apparel,  produced 
or  manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1991  and  extends  through 
December  31. 1991. 

Effective  on  December  5, 1991.  you  are 
directed  to  amend  further  the  directive  dated 
November  28. 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia: 


64500 
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Category 

AdMted  lwelv»4iiomh 

limt  > 

Fabfic  Group 

218,  219.  220.  225- 

227.313-315.317. 

326  and  613/614/ 

615/617.  as  a 
group. 

group 

314 

32.344.919  square  meters. 

613/614/615/617 

Olher  specrfic  limrts 
237           

24.097.362  square  meters. 
294.945  dozen. 

■vin/ini 

1.589.144  kilograms. 
313.596  dozen. 

336/636  

342/642/842 

351/651 

435 

634/635           

304.884  dozen. 

178.956  dozen. 

16,549  dozen. 

568  168  dozen  of  wtMch  not 

647/648 ...._ 

rpore  than  259.249  dozen 
shall  be  m  Category  635. 
1.159.011    dozen  of   wtuch 
not    more    tttan    834.090 
each  shaU  be  m  Catego- 
nes  647-K  »  and  648-K  '. 

'  The  imiis  hove  not  been  adjusted  to  account  lor 
any  imports  exported  after  Oecember  31.  1990. 


'Category 
6103.23  0040. 
6103.291030. 
610343  1550. 
6103  49.1060, 


647-K;  only 
6103  23.0045. 
6103.43.1520. 
6103  43.1570. 
6103  49  3014. 


HTS  numbers 
6103  29.1020, 
6103  43.1540, 
6103.49.1020, 
6112  12.0050, 


61 12  19.1050,  6112.20  1060  and  6113.00.0044. 


'  Category 
6104  23  0032, 
6104  29  1040. 
6104  63  2025. 
6104  692030. 
6112  12.0060. 


648-K:  only 
6104  23  0034. 
6104.29.2038. 
6104  63  2030. 
6104.69  2060, 
6112-19.1060, 


61 13.00.0052  and  61 17.90.0046. 


HTS  numbers 
6104.291030, 
6104  63  2010, 
6104  63  2060, 
6104  69.3026, 
611i20.1070. 


The  Committee  for  the  implementation  of 
Textile  Agreements  has  deteiinined  that 
these  actions  fall  within  the  foreign  affaii^ 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tanlillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-29485  Filed  12-9-91:  8:45  am| 
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Adjustment  of  linport  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Thailand 

December  4, 1991. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  32558.  published  on  July  17, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  4, 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  July  11, 1991.  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1991 
and  extends  through  December  31, 1991. 

Effective  on  December  11, 1991.  you  are 
directed  to  amend  further  the  directive  dated 
July  11. 1991  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Thailand: 


Category 

Levels  in  Group  1 

219 

300 ; 

301-P*  

301-O' 

2,600,000  square  meters. 
3,210.000  kilograms. 
3.210.000  kringrams. 
642,000  kilograms 

Category 


Adiuslad  twelve  month  limil  ■ 


313/314/315 . 


317/326 

369-S  • 

611 

613/614/615.. 


625/626/627/628/ 
629. 


Sublevefs  in  Group 
II 

338/339 .__ 

340.. 

341/641 _... 

345 

347/348/847. 

638/639 __ 

645/646 

647/648 


58.325.000  square  nrmters  of 
wtvch  not  more  than 
14,000.000  square  meters 
shaa  be  m  Category  313, 
not  more  than  32,000.000 
square  meters  shaU  be  in 
Category  314  arxl  not  more 
than  20,000,000  square 
meters  shal  be  oi  Cateigory 
315. 

4,180.000  square  meters. 

117.235  kilograms 

12.840,000  square  meters. 

32,175.000  square  meters  of 
which  not  more  than 
17.955.000  square  meters 
ShaU  be  m  Categories  613/ 
615  and  not  more  ttian 
18.720.000  square  meters 
shall  be  in  Category  614. 

8.560.000  square  meters  of 
wtMch  not  mora  than 
7,490,000  square  meters 
shaU  be  in  Category  625. 


1,449.000  dozen: 
222.300  dozen. 
439.875  dozea 
196.650  dozerv 
539,125  dozen. 
1,707,750  dozen. 
207,000  dozen. 
689,420  dozen. 


•  The  kmu  have  not  been  adfusted  to  account  tor 
any  imports  exported  after  Decemtjer  31,  1990. 


'Category 
5206.21  0000, 
5206.24.0000, 
5206  42  0000, 
5206.450000. 

'Category 
5205  210000, 
5206.24.0000, 
5205.42  OOOO, 
5205.45.0000. 

*  Category 
6307.10.2005. 


301 -P:  or^ly  HTS  numbers 
5206220000.  520623.0000, 

5206.25.0000,  5206  410000, 

5206.430000,     5206.44.0000     and 

301-0  only  HTS  numbers 
5205.22.0000,  5205.230000, 

5206.25.0000.  5205.410000. 

5206.43.0000.     5205  44  0000     and 


36d-S: 


only       HTS 


numt>er 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-29443  Filed  12-9-91:  8:45  am| 
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Establishment  of  an  Import  Limit, 
Amendment  of  Visa  and  Quota 
Requirements  and  Adjustment  of 
Import  Charges  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Korea 

December  3. 1991. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit,  amending  visa  and  quota 


y,  December  10.  1991  /  Notices 
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am 

d.  variously, 

s  and 
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icems  imports 
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•31.1991. 
91.  you  are 
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bIv6  fitonlh  infMl 


luare  meters. 
lograms. 


Category 


313/314/315.. 


317/326 

369-S  * 

611 

613/614/615... 


625/626/627/628/ 
629. 


Adiu«led  twclvw  month  lima  ■ 


58.325.000  square  meters  ot 
wtvcti  not  more  ttian 
14,000,000  square  meters 
shad  be  m  Category  313, 
not  more  than  32.000.000 
square  meters  st^aU  t>e  in 
Category  314  and  not  more 
than  20,000,000  square 
meters  shal  be  m  Cateigory 
315. 

4.160,000  square  meters. 

117,235  kilograms 

12.840,000  square  meters. 

32.175,000  square  meters  ot 
wtuct)  not  mora  than 
17.955,000  square  meters 
Shan  t>e  In  Categories  613/ 
615  arxl  not  more  than 
18,720.000  square  meters 
shall  tie  in  Category  614. 

8.560.000  square  meters  of 
which     not     mora     than 


/,4UU,uuu    square    meiers 
shaU  be  in  Category  625. 

Sut3*eve(s  in  Group 

II 
338/339 

1,449.000  dozea 

^un 

222.300  dozea 

341/641..      

439.875  dozea 

345 -.._. 

196.650  dozen. 

347/348/847 

539,125  dozen. 

638/639 

1.707,750  dozen. 

645/646 

207.000  dozen. 

647/648 .„ 

689,420  dozen. 

•  The  hmits  have  not  been  adfusted  to  account  tot 
any  imports  exported  after  Decemtier  31,  1990. 
•Category       301-P:       oniy       HTS       numbers 
5206220000.         5206.23.0000. 
5206.25  0000,  5206  410000, 

5206430000,     5206.44.0000     and 


5206.210000. 
5206.24.0000, 
5206.420000. 
5206.45.0000. 

'Category 
5205.210000, 
5206.24.0000, 
5205.42  0000, 
520645.0000. 

♦  Category 
6307.10.2005. 


301-O:  only  HTS  numbers 
5205.22.0000,  5205.230000, 
6206.25.0000.  5205.410000. 

5206.43.0000.     5205.44  0000     and 


369-S: 


onty       HTS 


number 


yams 


The  Committee  for  the  Implementation  of 
Textile  /Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.aC.  553(a)ll). 

Sincerely, 
Auggie  D.  Tantilio, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc  91-29443  Filed  12-9-91;  8:45  am| 
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Establishment  of  an  Import  Limit, 
Amendment  of  Visa  and  Quota 
Requirements  and  Adjustment  of 
Import  Charges  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Korea 

December  3. 1991. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit,  amending  visa  and  quota 
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requirements  and  adjusting  import 
charges. 

EFFECnvi  DATIE:  December  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Korea  reached 
agreement  to  amend  their  current 
bilateral  agreement  to  establish  a  level 
for  Category  617.  Also,  HTS  number 
5601.21.0090  (Category  369pt.)  shall  be 
exempt  from  quota  and  visa 
requirements.  However,  it  shall  be 
subject  to  entry/entry  summary 
procedures.  1990  overshipments  for 
Group  I  are  decreased  due  to  the 
exemption  of  charges  in  HTS  number 
5601.21.0090.  resulting  in  chargebacks. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  1706,  published  on  January  18, 
1990;  55  FR  50860,  published  on 
December  11, 1990:  and  56  FR  18574, 
published  on  April  23, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  3. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 


textile  products,  produced  or  manufactured  in 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1991  and 
extends  through  December  31. 1991. 

Effective  on  December  11. 1991.  you  are 
directed  to  amend  the  December  5. 1990 
directive  to  establish  a  limit  for  Categor>'  617 
in  Croup  I  at  a  level  of  4,250.000  square 
meters  '.  Import  charges  already  made  to 
Croup  1  for  Category  617  shall  be  retained. 

You  are  directed  to  deduct  the  following 
amounts,  for  goods  exported  in  1990.  from  the 
1991  charges  made  to  the  categories  listed 
below.  These  same  amounts  shall  be  charged 
to  the  corresponding  categories  for  1990  (see 
directive  dated  January  11. 1990). 


4202  92  1500,  4202.92  3015  and  4202  92  6000  (Cat 
egory  369-L) 

Further,  for  goods  exported  in  1990.  you  are 
directed  to  deduct  the  following  amounts 
from  the  1990  charges  and  charge  the 
amounts  indicated  to  the  following  categories 
for  1990: 


Category 

Amount  to  be  deducted/ 
charged 

Levels  within  Group  1 
201 

152  kilograms. 

218 

5.168  square  meters 

220 - 

222 

7.625  square  meters. 
2.840  kilograms. 

224  

169.595  square  meters 

229 _ 

301  

8,677  kilograms. 
12,701  kilograms. 

313 

1 ,939  square  meters. 

315 

88,170  square  meters 

317 

49.249  square  meters 

326       

2.655  square  meters 

369-0* .t 

467  kilograms 

400 

136  kilograms 

410 

43,286  square  meters 

611 

59.535  square  meters 

619 

598,968  square  niters. 

620 

45,481  square  meters. 

624 

65,295  square  meters. 

625 

64,653  square  meters. 

629 

5.262  square  meters. 

669-P»..._ 

669-0' 

670-O* 

43,860  kilograms. 
42.080  kik>grams. 
5  kik}grams. 

•Category 
4202.12  4000. 
4202.92.1500. 
egcry  369-L). 

"Category 
6305310010. 

'Category 
630531  0010, 
egory  669-P) 

'  Category 
4202.12  8030, 
420292.3030 


369-0:    all    HTS    numbers    except 

4202  1 2  8020,         4202  1 2  8060, 

4202.92  3015  and  4202.92  6000  (Cat- 

669-P:       or>ly       HTS       numt)ers 
6305  31  0020  and  6305  39.0000. 
669-0:     all     HTS    numbers    except 
6305  31  0020  and  6305  39.0000  (Cat- 

670-O:     all     HTS     number     except 

4202.12.8070,         4202.92  3020. 

and  420292.9020  (Category  670-L) 


Also  for  goods  exported  in  1990.  you  are 
directed  to  deduct  the  following  amounts 
from  the  1991  charges  made  to  the  categories 
listed  below  and  charge  the  amounts 
indicated  to  the  following  categories  for  1991: 


Category 

Amount  to  be 
deducted 

Amount  to  be 
charged 

314     

-0-. 

19.585  square 

meters. 
-0-. 

19.585  square 

317 

meters 
-0- 

369-0  • 

6.857 

kilograms. 

Category 


314.. 
317. 


•Category    369-0:    alt    HTS    numbers    except 
4202.12.4000,  4202.12.8020.  4202  12.8060. 


317 

369-0' 


Amount  to  be 
deducted 


Amount  to  t>e 
charged 


19.585  square 
meters 


1  square  meter 
6.857 
kttograms. 


-0- 


19.565  square 


-0- 
-0- 


•  Category    369-0:    all    HTS    numt)ef»    excopl 
4202  12  4000.  4202.12.8020,  4202  12  8060. 

4202  92  1500,  4202  92  3015  and  4202  92  6000  (Cat- 
egory 369-L( 

For  goods  exported  in  1990.  you  are 
directed  to  deduct  1  square  meter  from  the 
1991  charges  made  to  Catpgorj'  317.  and 
charge  1  square  meter  to  Category  317  for 
1990. 

For  goods  exported  in  1990.  you  are 
directed  to  deduct  6,857  kilograms  from  the 
1991  charges  and  312.060  kilograms  from  the 
1990  charges  made  to  HTS  number 
5601.21.0090. 

For  goods  exported  in  1991  and  imported 
during  the  period  January  1  through  October 
31. 1991.  you  are  directed  to  deduct  254.457 
kilograms  from  the  charges  made  to  HTS 
number  5601.21.0090. 

Further,  you  are  are  directed  to  exempt 
HTS  number  5601.21.0090  from  existing  quota 
and  visa  requirements. 

Effective  on  December  11. 1991.  and  until 
further  notice,  you  are  directed  to  require 
entry/entry  summary  procedures,  and  to 
count  goods  in  Category  369pt.  (HTS  number 
5601.21.0090)  which  are  exported  in  1991  and 
imported  for  consumption  and  withdrawal 
from  warehouse  for  consumption  on  and  after 
December  11. 1991. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  91-29442  Filed  12-9-91:  8:45  amj 
■ttUNO  CODE  »1fr-0R-F 


'  The  limit  has  not  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31, 1990. 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
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invites  comments  on  the  proposed 
information  collection  requests  as 
recuired  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
9,  1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFOR.'iATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Frequency  of 
collection:  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkoeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated;  Dec(»inbcr4, 1991. 
Mary  P.  Liggett, 

Acting  Director.  Office  of  Information 
Resources  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Performance  Report  for  the 
Training  Program  for  Special  Staff  and 
leadership  Personnel. 


Frequency:  Annually. 

Affected  Public:  Non-institutions. 

Reporting  Burden: 

Responses:  15. 

Burden  Hours:  45. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Non-profit  institutions 
which  have  participated  in  a  training 
program  for  Special  Programs  Staff  and 
Leadership  Personnel  are  to  submit 
these  reports  to  the  Department.  The 
Department  uses  the  information  to 
access  the  accomplishments  of  project 
goals  and  objectives,  and  to  aid  in 
effective  program  management. 

OfHce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Indicators  and  Data 
Requirements  for  Projects  With  Industry 
Grants. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden: 

Responses:  115. 

Burden  Hours:  2,300. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  Each  grantee  shall  report  to 
the  Commissioner  at  the  end  of  each 
year  the  extent  to  which  the  grantee  is 
in  compliance  with  the  evaluation 
standards.  The  Department  will  use  this 
information  to  determine  whether  the 
performance  of  Projects  With  Industry 
(PWI)  program  grantees  is  at  a  level  to 
warrant  grant  continuation. 
|FR  Doc.  91-29424  Filed  12-9-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Proposed  Contract  Award  to  Science 
Applications  International  Corporation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  potential 
organizational  conflict  of  interest  in  the 
award  of  a  contract  to  Science 
Applications  International  Corporation. 

summary:  In  accordance  with 
Department  of  Energy  (DOE) 
Acquisition  Regulations.  48  CFR 
909.570-9,  DOE  gives  public  notice  that  a 
contract  is  being  awarded,  recognizing 
the  existence  of  potential  organizational 
conflicts  of  interest,  because  it  has  been 
determined  that  contract  performance 
by  Science  Applications  International 
Corporation,  (SAIC).  under  Contract 
Number  DE-AC01-92DP70056  is  in  the 
best  interests  of  the  United  States. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Gears.  U.S.  Department  of 
Energy.  Office  of  Engineering  and 
Operations  Support.  DP-62, 19901 
Germantown  Road.  Germantown.  MD 
20874  Telephone:  (301)  903-7316. 

John  Lewis.  U.S.  Department  of  Energy. 
Office  of  Placement  and 
Administration.  PR-322.2, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585  Telephone: 
(202)  586-9512. 

SUPPLEMENTARY  INFORMATION: 

Findings,  Mitigation,  Determination 

Under  DOE  Acquisition  Regulations, 
48  CFR  subpart  909.5,  the  Department  of 
Energy  is  subject  to  certain 
requirements  intended  to  avoid 
organizational  conflicts  of  interest  in  the 
award  and  performance  of  contracts  for 
technical  and  management  support 
services.  An  organizational  conflict  of 
interest  (OCI)  is  considered  to  exist 
when  a  contractor  "has  past,  present,  or 
currently  planned  interests,  that,  either 
directly  or  indirectly  through  a  client 
relationship,  relate  to  the  work  to  be 
performed  under  a  Department  contract 
and  which  (1)  may  diminish  its  capacity 
to  give  impartial,  technically  sound, 
objective  assistance  and  advice,  or  (2) 
may  result  in  being  given  an  unfair 
competitive  advantage,"  DOE 
Acquisition  Regulations,  48  CFR 
909.570-3.  Pursuant  to  these  provisions, 
a  contract  may  not  be  awarded  unless 
the  Secretary  or  his  designee  has  made 
a  determination  that  it  is  unlikely  that 
an  OCI  would  exist,  or  that  a  conflict 
has  been  avoided  after  inclusion  of 
appropriate  conditions  in  the  contract.  If 
an  OCI  is  determined  to  exist  and 
cannot  be  avoided,  the  contract  may  be 
awarded  if  the  Secretary  or  his  designee 
determines  that  award  would  be  in  the 
best  interest  of  the  Untied  States  and 
include  appropriate  provisions  in  the 
contract  to  mitigate  the  OCI.  If.  after 
award,  a  possible  OCI  is  subsequently 
identified,  the  Secretary  or  his  designee 
must  determine  whether  or  not  it  would 
be  in  the  best  interest  of  the 
Government  to  terminate  the  contract. 

Based  on  the  foUoMnng  findings,  it  is 
determined  to  be  in  the  best  interest  of 
the  U.S.  Government  to:  (1)  Award  a 
technical  support  services  contract 
described  below  to  SAIC,  and  (2) 
conclude  that  potential  organizational 
confiicts  of  interest  will  be  mitigated. 

Findings 

1.  The  U.S.  Department  of  Energy, 
Office  of  Engineering  and  Operations 
Support  (OEOS)  in  Defense  Programs, 
has  a  continuing  need  for  specialized 
technical  support  in  facilities  planning 


ay,  December  10,  1991  /  Notices 


itutions. 


tutions 
a  training 
US  Staff  and 
1  submit 
nent.  The 
lation  to 
s  of  project 
}  aid  in 
lent. 

and 


)n. 

a 

rt/ith  Industry 


fit 


lall  report  to 
id  of  each 
e  grantee  is 
luation 
:  will  use  this 
■hether  the 
ith  Industry 
at  a  level  to 

n;  8:45  am) 


I  to  Science 
Corporation 

jrgy. 

iterest  in  the 

nee 

Corporation. 

ith 
E) 

iCFR 

:  notice  that  a 
recognizing 
rganizational 
;e  it  has  been 
^rformance 
lernational 
Contract 
)56  is  in  the 
States. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cerald  Gears.  U.S.  Department  of 
Energy,  Office  of  Engineering  and 
Operations  Support.  DP-62, 19901 
Germantown  Road.  Cermantown.  MD 
20874  Telephone:  (301)  903-7316. 

John  Lewis.  U.S.  Department  of  Energy, 
Office  of  Placement  and 
Administration.  PR-322.2,  lOOO 
Independence  Avenue,  SW., 
Washington.  DC  20585  Telephone: 
(202)  586-9512. 

SUPPlfMENTARV  INFORMATION: 

Findings,  Mitigation,  Determination 

Under  DOE  Acquisition  Regulations, 
48  CFR  subpart  909.5.  the  Department  of 
Energy  is  subject  to  certain 
requirements  intended  to  avoid 
organizational  conflicts  of  interest  in  the 
award  and  performance  of  contracts  for 
technical  and  management  support 
services.  An  organizational  conflict  of 
interest  (OCI)  is  considered  to  exist 
when  a  contractor  "has  past,  present,  or 
currently  planned  interests,  that,  either 
directly  or  indirectly  through  a  client 
relationship,  relate  to  the  work  to  be 
performed  under  a  Department  contract 
and  which  (1)  may  diminish  its  capacity 
to  give  impartial,  technically  sound, 
objective  assistance  and  advice,  or  (2) 
may  result  in  being  given  an  unfair 
competitive  advantage,"  DOE 
Acquisition  Regulations,  48  CFR 
909.570-3.  Pursuant  to  these  provisions, 
a  contract  may  not  be  awarded  unless 
the  Secretary  or  his  designee  has  made 
a  determination  that  it  is  unlikely  that 
an  OCI  would  exist,  or  that  a  conflict 
has  been  avoided  after  inclusion  of 
appropriate  conditions  in  the  contract.  If 
an  OCI  is  determined  to  exist  and 
cannot  be  avoided,  the  contract  may  be 
awarded  if  the  Secretary  or  his  designee 
determines  that  award  would  be  in  the 
best  interest  of  the  Untied  States  and 
include  appropriate  provisions  in  the 
contract  to  mitigate  the  OCI.  If.  after 
award,  a  possible  OCI  is  subsequently 
identified,  the  Secretary  or  his  designee 
must  determine  whether  or  not  it  would 
be  in  the  best  interest  of  the 
Government  to  terminate  the  contract. 

Based  on  the  following  findings,  it  is 
determined  to  be  in  the  best  interest  of 
the  U.S.  Government  to:  (1)  Award  a 
technical  support  services  contract 
described  below  to  SAIC,  and  (2) 
conclude  that  potential  organizational 
conflicts  of  interest  will  be  mitigated. 

Findings 

1.  The  U.S.  Department  of  Energy, 
Office  of  Engineering  and  Operations 
Support  (OEOS)  in  Defense  Programs, 
has  a  continuing  need  for  specialized 
technical  support  in  facilities  planning 
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and  engineering  analysis.  This  contract 
will  include  technical  support  and 
background  analyses  related  to  (a) 
technical  assessments,  nuclear  and  non- 
nuclear  safety  assessments  as  well  as 
environmental  evaluations:  (b)  planning 
and  development  of  systems  required  to 
facilitate  management  of  Deputy 
Assistant  Secretary  for  Facilities 
programs;  (c)  project  management 
documentation,  draft  program  plans, 
facility  design  documentation, 
engineering  and  physics  analyses;  and 
(d)  support  in  agendas,  general 
documentation  and  reports, 
administration  of  technical  briefings. 

2.  To  select  a  contractor  to  do  this 
work  for  OEOS,  a  full  and  open 
competitive  procurement  action  was 
publicly  announced  in  the  Commerce 
Business  Daily  on  December  28, 1990. 
The  Request  for  Proposal  (RFP), 
numbered  DE-RP01-90DP70056,  was 
issued  to  the  public  on  March  27, 1991. 
and  closed  on  May  6, 1991.  One 
proposal  was  received  in  response  to 
the  solicitation  from  SAIC. 

3.  Using  the  data  and  analyses 
delivered  under  this  contract,  the  OEOS 
Program  Office  staff  will  develop 
various  alternative  strategies  available 
to  accomplish  a  given  requirement  or 
solve  a  particular  problem.  In  addition 
to  the  contract-developed  data  and 
analyses,  the  OEOS  considers  other 
factors  in  the  development  of  these 
strategies,  including  technical  and 
analytical  studies  from  sources,  budget 
and  schedule  considerations  and 
potential  environmental  impacts. 
Subsequently,  the  alternatives  are 
further  assessed  and  compared  by 
OEOS  line  management  staff  in  order  to 
permit  OEOS  and  Department  of  Energy 
management  to  make  decisions 
regarding  implementation. 

4.  In  accordance  with  48  CFR  909.570- 
5,  SAIC  provided  statements  disclosing 
relevant  information  concerning  its 
interests  related  to  work  to  be 
performed  for  the  agency  and  bearing  on 
whether  it  has  possible  conflicts  of 
interest  (a)  with  respect  to  being  able  to 
render  impartial,  technically  sound,  and 
objective  assistance  or  advice  or  (b) 
which  may  give  it  an  unfair  competitive 
advantage. 

5.  Based  on  an  evaluation  of  acts 
contained  in  the  disclosure,  the 
Department  has  found  that  there  could 
be  potential  organizational  conflicts  of 
interest  with  regard  to  the  work  under 
this  contract.  The  technical  and  cost- 
related  analyses  and  data  to  be 
delivered  by  the  contractor  could,  after 
being  further  studied  by  OEOS 
engineers,  result  in  the  modification 
and/or  expansion  of  OEOS  facHities 
which  might  ultimately  result  in 


increased  or  varied  operations 
requirements  for  the  OEOS. 
Accordingly,  there  may  be  the 
appearance  that  through  this  support 
contract.  SAIC  could  potentially 
influence  DOE  decisions  so  as  to  benefit 
the  contractor's  other  Government  and 
commercial  business  activities.  There  is 
also  a  potential  conflict  in  that  SAIC  has 
performed  work  at  certain  of  the 
facilities  which  will  be  the  subject  of 
reviews,  which  could  result  in  SAIC 
reviewing  its  own  prior  work. 

6.  Because  the  nature  and  scope  of  the 
OEOS  headquarters  oversight  program 
work  requires  that  the  contractor  have 
extensive  corporate  experience  and 
capabilities  in  various  aspects  of  the 
nuclear  industry,  a  potential 
organization  conflict  of  interest  could 
occur  to  some  extent. 

7.  Since  the  proposed  contractor 
(SAIC)  has  or  does  provide  various 
support  services  to  other  OEOS 
operations  contractors,  the  scopes  of 
their  respective  contracts  could  result  in 
a  relationship  which  would  allow  one 
part  of  SAIC  to  directly  or  purposely 
benefit  another. 

Mitigation 

Mitigation,  to  the  extent  feasible,  will 
be  obtained  by  OEOS  staff  review  of 
contract  deliverables  to  insure 
objectivity  and  independence  on  the 
part  of  the  contractor.  In  addition,  as 
this  would  be  a  level-of-effort-type 
contract  in  which  specific  direction 
would  be  given  to  the  contractor  by  task 
assignment,  thi  Contracting  Officer's 
Technical  Representative,  who  prepares 
such  assignments,  and  the  Contracting 
Officer  will  examine  each  task  to  be 
assigned  to  ensure  that  the  contractor 
will  not  be  the  reviewer  or  the  sole 
reviewer  of  a  report,  plan,  procedure,  or 
facility  which  has  previously  been 
prepared  or  reviewed  by  another  SAIC 
component.  In  such  situations,  OEOS 
could  rely  on  other  existing  Defense 
Programs  contractors  to  perform  a 
specific  review.  The  potential  for  unfair 
competitive  advantage  is  avoided  by  the 
following  circumstances: 

(a)  Almost  all  data  reviewed  is 
publicly  available,  or  is  subject  to  FOIA 
request; 

(b)  Most  of  the  non-publicly  available 
information  is  either  Classified  or 
Unclassified  Controlled  Nuclear 
Information  and  is  therefore  protected 
by  security  requirements  from 
disclosure  to  non-project  related 
personnel  in  the  offeror's  organization  or 
affiliates; 

(c)  Any  follow-on  work  which  might 
be  identified  as  necessary  by  line 
management  reviews  in  the  OEOS 
would  be  competitively  bid,  and  all 


information  necessary  to  bid  would  be 
made  available  to  all  offerors  through 
the  Request  For  Proposal  process:  and 

(d)  SAIC  has  committed  itself  to 
maintain  any  information  generated  in 
the  assessments  or  analysis  within  the 
project  office,  where  it  could  not  be  used 
to  gain  any  advantage  in  other  business 
undertaken  by  themselves  or  their 
affiliates.  In  addition,  the  special  clause 
''Organizational  Conflicts  of  Interest." 
48  CFR  952.209-72,  will  be  included  in 
the  contract. 

Determination 

Based  on  the  foregoing  and  the  fact 
that  SAIC  was  the  only  respondent  to 
the  full  and  open  competitive 
solicitation  for  these  services,  I  have 
determined  that  the  services  covered  by 
the  proposed  contract  cannot  be 
otherwise  obtained  and  that  the  award 
by  DOE  to  SAIC  is  in  the  best  interest  uf 
the  United  States  as  prescribed  in  48 
CFR  909-570-9{a)(3). 

Issued  in  Washingtoa  DC  on  December  5. 
1991. 
Richard  A.  ClAytor, 

Ass.slanl  Secretary  for  Defense  Proftrams 
ira  Doc  91-29474  Filed  12-&-«l;  8:45  ara| 
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Mitigation  Plan  for  th9  International 
Thermonuclear  Experimental  Reactor 
(ITER)  Project 

AGENCV:  Office  of  Energy  Research. 
Department  of  Energy. 

ACnON:  Notice  of  proposed  plan  and 
solicitation  of  comments. 


summary:  The  U.S.  Department  of 
Energy  is  seeking  comments  from  U.S. 
industry  on  its  proposed  Organizational 
Conflict  of  Interest  Mitigation  Plan 
related  to  the  Engineering  Design 
Activities  of  the  International 
Thermonuclear  Experimental  Reactor 
(ITER)  project.  Work  will  be  funded  by 
the  Department  of  Energy's  Office  of 
Fusion  Energy  in  the  Office  of  Energy 
Research. 

DATES:  Interested  parties  should  provide 
their  comments  in  writing  no  later  than 
30  calendar  days  from  December  10, 
1991. 

ADDRESSES:  Address  comments  to  Mr. 
Warren  Marton.  Office  of  Fusion 
Energy.  Office  of  Energy  Research.  Code 
ER-531,  U.S.  Department  of  Energ>'. 
Washington.  DC  20545. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  loan  Selles,  U.S.  Home  Team 
Project  Office,  Lawrence  Livermore 
National  Laboratory,  7000  East  Avenue, 
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L-641,  Livermore,  CA  94551,  (510)  422- 
9871. 

SUPPLEMENTARY  INFORMATION:  The 

ITER  is  a  joint  project  of  the  United 
States,  the  European  Communities, 
Japan,  and  the  Soviet  Union,  with  the 
objective  of  designing  and  building  an 
engineering  test  reactor  for  fusion  power 
development.  The  four  parties  are 
currently  completing  negotiations  to 
enter  the  next  phase  of  the  project,  the 
Engineering  Design  Activities.  The 
previous  phase,  the  Conceptual  Design 
Activities,  was  conducted  during  1988- 
1990  by  the  parties.  During  the 
Engineering  Design  Activities,  which  are 
expected  to  last  six  years  (1992-1997),  a 
detailed  engineering  design  of  ITER  will 
be  carried  out  within  the  respective 
national  programs  (the  Home  Teams). 
The  Office  of  Fusion  Energy  has  formed 
the  U.S.  Home  Team,  which  will  work 
with  the  Joint  Central  Team  and  the 
Office  of  Fusion  Energy  to  conduct  the 
Engineering  Design  Activities. 

The  Mitigation  Plan  is  proposed  by 
the  Department  of  Energy  for  the 
purpose  of  mitigating  organizational 
conflicts  of  interest  which  might  arise 
during  the  project.  Interested  parties 
may  obtain  copies  of  the  proposed 
mitigation  plan  from  the  U.S.  ITER 
Home  Team  Office  (see  last  paragraph) 
and  should  provide  their  comments  in 
writing  to  Mr.  Warren  Marton,  Office  of 
Fusion  Energy,  Office  of  Energy 
Research,  ER-531,  U.S.  Department  of 
Energy,  Washington,  DC  20545,  no  later 
than  30  calendar  days  from  December 
10, 1991. 

The  proposed  mitigation  plan  consists 
of  the  following  sections: 

I.  Background  (including  organization). 

II.  Activities  Relating  to  Hardware 

Procurements. 

III.  Participation  on  Joint  Central  Team. 

IV.  U.S.  Home  Team  Activities  (within  the 

major  categories  of  Physics  Research, 
Design,  and  Technology  Research). 

V.  Advisory  Groups  and  Consultants 

(including  responsibilities  of  the  Home 
Team  Leader  to  further  mitigate  any 
appearance  of  organizational  conflicts  of 
interest). 

The  U.S.  Home  Team  expects  to  issue 
additional  announcements  in  the  future 
regarding  opportunities  in  ITER, 
requests  for  expressions  of  interest, 
information  packets,  and  requests  for 
proposals/quotations. 

Anyone  desiring  to  comment  on  the 
proposed  mitigation  plan  may  obtain  a 
copy  from  the  U.S.  Home  Team  Project 
Office,  Lawrence  Livermore  National 
Laboratory.  P.O.  Box  808.  L-641, 
Livermore,  CA  94551  Attn:  Joan  Selles. 
Express  mail  should  go  to  7000  East 
Avenue,  L-641.  Phone  requests  may  be 


made  to  Mrs.  Selles  (510)422-9871; 

telefaxes  should  go  to  (510)  423-4145. 

Sarah  Eary, 

Chief.  MaO/DP/ER  Branch.  Contracts 

Management  Division. 

[FR  Doc.  91-29476  Filed  12-0-91;  8:45  am) 
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Withdrawal  of  Notice  of  Intent  To 
Prepare  Environmental  Impact 
Statement  for  Renovation  of  Feed 
Materials  Production  Center  (Now 
Femald  Environmental  Management 
Project)  Near  Femald,  OH 

agency:  Office  of  Environment,  Safety 
and  Health:  Department  of  Energy. 
ACTION:  Withdrawal  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

The  Department  of  Energy  (DOE) 
today  withdraws  its  Notice  of  Intent  (51 
FR  29583,  August  19. 1986)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  renovation  of  the  Feed  Materials 
Production  Center  (FMPC)  near  Femald, 
Ohio.  (On  August  23, 1991,  FMPC  was 
renamed  the  Femald  Environmental 
Management  Project  (FEM).)  The 
renovation  activities  proposed  at  that 
time  were  intended  to:  (1)  Improve 
environmental,  health,  and  safety 
conditions  and  production  reliability;  (2) 
restore  production  to  a  level  necessary 
to  meet  future  defense  needs;  and  (3) 
enhance  management  of  hazardous  and 
radioactive  waste  materials.  Public 
scoping  meetings  for  the  Renovation  EIS 
were  held  on  September  3  and  22, 1986. 

This  decision  is  based  on  the  FMPC 
mission  change  from  uranium  processing 
to  environmental  restoration.  On 
February  19, 1991,  the  Secretary  of 
Energy  announced  that  production  at 
FMPC  would  permanently  cease,  and  he 
transmitted  a  Closure  Plan  and  a 
Retaining  Plan  for  FMPC  to  the  Congress 
and  to  the  State  of  Ohio.  Many  projects 
that  would  have  been  covered  by  the 
Renovation  EIS  were  canceled  due  to 
the  mission  change.  The  remaining 
projects  are  being  evaluated  under  the 
National  Environmental  Policy  Act 
(NEPA)  as  part  of  the  operational  and 
remedial  activities  proposed  at  the 
former  FMPC. 

On  May  15, 1990.  DOE  published  a 
Notice  of  Intent  (55  FR  20183)  to  prepare 
a  Remedial  Investigation/Feasibility 
Study  (RI/FS)-EIS  for  the  first  of  a 
series  of  remedial  actions  at  FMPC. 
DOE  will  publish  notices  of  public 
participation  opportunities  and 
document  availability  for  this  RI/FS-EIS 
and  for  other  NEPA  documents  related 
to  activities  at  FMPC,  in  accordance 
with  the  DOE  Guidelines  for 


Compliance  with  NEPA  (52  FR  47662, 
December  15, 1987,  as  amended)  and 
Secretary  of  Energy  Notice  (SEN)  No.  15 
of  February  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  M.  Borgstrom.  Director,  Office  of 
NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600  or 
(800)  472-2756. 

Issued  in  Washington,  DC,  on  December  3. 
1991. 

Paul  L  Ziemer, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 
|FR  Doc.  91-29475  Filed  12-9-91:  8:45  am) 
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Department  of  Energy  Implementation 
Plan  for  Conducting  an  Operational 
Readiness  Review  at  the  Rocky  Flats 
Plant  Prior  to  Resumption  of 
Operations;  Response  to 
Recommendation  91-4  of  the  Defense 
Nuclear  Facilities  Safety  Board 

agency:  Department  of  Energy. 
ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286  d(b),  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  an  acceptance  by  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  91-4  of  the  Defense 
Nuclear  Facilities  Safety  Board,  for 
conducting  an  Operational  Readiness 
Review  at  the  Rocky  Flats  Plant  prior  to 
resumption  of  operations  which 
supplements  DNFSB  Recommendation 
90-4.  DOE  hereby  requests  public 
comment  on  the  response  of  the 
Secretary  to  Recommendation  91-4. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January  9. 
1992. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  suite  700. 
Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Knuth,  Director,  Office  of  Self- 
Assessment  and  Emergency 
Management,  Defense  Programs, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
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Compliance  with  NEPA  (52  TO  47662. 
December  15, 1987,  as  amended)  and 
Secretary  of  Energy  Notice  (SEN)  No.  15 
of  February  5. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600  or 
(800)  472-2756. 

Issued  in  Washington,  DC,  on  December  3. 
1991. 

Paul  L  Ziemer, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 
|FR  Doc.  91-29475  Filed  12-9-91;  8:45  am| 

BILLING  CODE  84S0-01-M 


Department  of  Energy  Implementation 
Plan  for  Conducting  an  Operational 
Readiness  Review  at  the  Rocky  Flats 
Plant  Prior  to  Resumption  of 
Operations;  Response  to 
Recommendation  91-4  of  the  Defense 
Nuclear  Facilities  Safety  Board 

agency:  Department  of  Energy. 
ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286  d(b),  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  an  acceptance  by  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  91-4  of  the  Defense 
Nuclear  Facilities  Safety  Board,  for 
conducting  an  Operational  Readiness 
Review  at  the  Rocky  Flats  Plant  prior  to 
resumption  of  operations  which 
supplements  DNFSB  Recommendation 
90-4.  DOE  hereby  requests  public 
comment  on  the  response  of  the 
Secretary  to  Recommendation  91-4. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January  9. 
1992. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Knuth,  Director,  Office  of  Self- 
Assessment  and  Emergency 
Management,  Defense  Programs, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 


Dated:  December  5. 1991. 

Donald  F.  Knuth, 

Director.  Office  of  Self- Assessment  and 
Emergency  ManagemenL  Defense  Programs. 

The  Secretary  of  Energy,  Washington.  DC 

20585 
November  6. 1991. 
The  Honorable  John  T.  Conway, 
Chairman  Defense  Nuclear  Facilities  Safety 

Board.  625  Indiana  Avenue.  NW.,  Suite 

70a  Washington.  DC  20004 

Dear  Mr.  Conway:  This  is  In  response  to 
your  letter  of  Septemljcr  30. 1991.  in  which 
you  enclosed  Defense  Noclear  Facilities 
Safety  Board  Recommendation  91-4.  The 
Department  of  Energy  accepts 
Rncommendation  91-4. 

The  Defense  Nuclear  Facilities  Safety 
Board  Recommendation  91-4  included  four 
spcciTic  recommendations.  Our  plans  for 
implementing  these  recommendations  are 
described  in  the  enclosure. 

Sincerely, 
James  D.  Watkins. 
Admiral.  U.S.  Navy  (Retired). 
Enclosure. 
|FR  Doc.  91-29477  Filed  12-»-fil;  &45  am) 

BILLING  COOE  S45O-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-21O-0Oa  ct  aL] 

Tampa  Electric  Co.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

December  3, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

(Docket  No.  ER92-21O-O0OJ 

Take  notice  that  on  November  28, 
1991,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  that  extends  for  one  year, 
through  December  31. 1992,  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  the  Orlando 
Utilities  Commission  (Orlando)  of  up  to 
100  MW  of  capacity  and  associated 
energy. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1992,  for  the 
extension,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Orlando  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


2.  Green  Mountain  Power  Corp. 

(Docket  No.  ER92-106-000| 

Take  notice  that  on  November  20. 
1991,  Green  Mountain  Power 
Corporation  (GMP)  tendered  for  filing  an 
executed  Sales  Agreement  dated  as  of 
June  1. 1990,  pursuant  to  which  GMP 
agreed  to  sell  capacity  and/or  energy 
available  from  time  to  time  to 
Washington  Electric  Cooperative,  Inc. 
GMP  has  requested  that  copies  of  this 
agreement  be  substituted  for  unexecuted 
copies  of  the  Sales  Agreement  which 
were  previously  submitted  October  7, 
1991. 

Comment  date:  December  17, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Co. 

[Docket  No.  ER92-42-000] 

Take  notice  that  on  November  22. 
1991,  Idaho  Power  Company  (IPC) 
tendered  for  filing  an  Amendment  to 
Filing  regarding:  FERC  Docket  No. 
ER92-92-000  regarding  Power  Sale 
Agreements  between  Idaho  Power  and 
the  Bonneville  Power  Administration. 
The  Amendment  to  Filing  supplies 
additional  information  requested  by  the 
Commission  staff.  Copies  of  this 
Amendment  were  served  upon  the 
Bonneville  Power  Administration. 

Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  St.  Joseph  Light  k  Power  Co. 
[Docket  No.  ERg2-18-000] 

Take  notice  that  St.  Joseph  Light  & 
Power  Company  (SJLP).  on  November 
25, 1991,  tendered  for  filing  an 
amendment  to  filing  of  SJLP-Iowa  Power 
Interchange  Agreement  Amendment.  In 
this  amendment  to  filing,  SJLP  has 
provided  additional  supporting 
information. 

Comment  date:  December  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Montaup  Electric  Ca 

(Docket  No.  ERS2-202-000| 

Take  notice  that  on  November  25, 
1991,  Montaup  Electric  Company 
(Montaup)  filed  an  agreement  between 
itself  and  the  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison),  for  the  sale  of  capacity  and 
associated  energy  from  Montaup  to  Con 
Edison,  to  be  dispatched  to  Con  Edison 
Based  on  the  availability  and  operating 
characteristics  of  Montaup's  Canal  Unit 
No.  2.  Energy  deliveries  commenced 
November  1, 1991  and  will  terminate 
April  30, 1992.  Montaup  requests  that 
the  agreement  be  allowed  to  become 
effective  November  1, 1991. 


Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montaup  Electric  Co. . 

[Docket  No.  ER92-201-0001 

Take  notice  that  on  November  25, 
1991.  Montaup  Electric  Company 
(Montaup)  filed  Unit  Capacity  Sales 
agreement  between  itself  and  Bangor 
Hydro-Electric  Company  (Bangor)  for 
the  sale  of  Canal  Unit  No.  2  (Unit)  from 
Montaup  to  Bangor.  The  sale 
commenced  on  November  1, 1991  and 
will  terminate  on  October  31, 1992. 
Montaup  requests  that  the  agreement  be 
made  effective  Novemtier  1, 1991. 
Bangor  will  receive  5.1370%  of  the  Unit's 
winter  maximu-ni  net  capability  (30  MW) 
plus  the  associated  energy.  The  capacity 
rate  to  be  paid  by  Bangor  to  Montaup 
will  be  $2.50/kW-mon..  less  than  the 
Unit's  fixed  cost  of  $4/kW-raon.  Bangor 
is  also  responsible  for  its  share  of  the 
Unit's  total  actual  monthly  energy 
expenses. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duquesne  Li^t  Co. 

[Docket  No.  ES92-1&-000| 

Take  notice  that  on  November  29, 
1991.  Duquesne  Light  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  under  section 
204  of  the  Federal  Power  Act  seeking 
authority  to  issue  not  more  than  $250 
million  of  promissory  notes  and 
commercial  paper  on  or  before 
December  31. 1993,  with  a  final  maturity 
date  no  later  than  December  31. 1994 

Comment  dale:  December  23, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  Gas  and  Electric  Co. 

(Docket  No.  ER92-211-O0OJ 

Take  notice  that  Kansas  Gas  and 
Electric  Company  (KG&E)  on  November 
27, 1991.  tendered  for  filing  a  proposed 
Generating  Municipal  Electric  Ser\ice 
Agreement  superseding  FERC  Rate 
Schedule  No.  165  between  KG&E  and 
the  City  of  Girard,  Kansas  (City). 

This  filing  is  necessary  because  the 
City  desires  to  cancel  its  existing 
Agreement  which  provides  for 
transmission  service  and  to  begin 
receiving  ser\'ice  as  a  partial 
requirements  customer.  KG&E  has 
requested  an  effective  date  of  February 
1, 1992. 

Copies  of  this  filing  were  8er\ed  upon 
the  City  of  Girard,  Kansas  and  the 
Utilities  Division  of  the  Kansas 
Corportion  Commission. 
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Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Power  Co. 

(Docket  No.  ER92-199-000| 
Take  notice  that  on  November  22, 

1991,  Duke  Power  Company  (Duke) 
tendered  for  filing  Amendment  No.  1  to 
Duke  Power  Company  Supplement  No. 
25  to  Rate  Schedule  FERC  No.  10 
(Service  Schedule  J).  Service  Schedule  J 
is  an  agreement  by  Duke  to  sell  Carolina 
Power  &  Light  Company  400  MW  of 
capacity  and  associated  energy  for  a 
six-year  term  beginning  on  January  1, 
1992  and  ending  on  December  31, 1997. 
By  order  dated  March  17, 1989  in  Docket 
No.  ER89-106-000.  the  Commission 
accepted  Schedule  J  to  become  effective 
on  January  1, 1992.  subject  to  refund. 
Duke  Power  Co..  46  FERC  H  61.315,  rehg 
denied,  47  FERC  \  61.350  (1989).  Through 
Amendment  No.  1,  Duke  proposes  to 
make  three  revisions  to  Schedule  J:  (1) 
To  postpone  the  effective  date  of  sales 
under  Schedule  J  by  eighteen  months  so 
that  they  will  begin  on  July  1, 1993  and 
end  on  June  30, 1999;  (2)  to  replace  the 
section  of  Service  Schedule  J  requiring 
regulatory  approvals;  and  (3)  to  modify 

a  cap  on  the  amount  of  Service  Schedule 
J  Contract  Energy  that  may  be  priced 
based  on  energy  from  Duke's 
combustion  turbines. 

Duke  requests  that  the  Commission 
waive  the  requirements  of  §  35.3  of  its 
regulations  (18  CFR  35.3)  so  that 
Amendment  No.  1  to  Service  Schedule  J 
may  become  effective  on  January  1, 

1992.  Duke  also  requests  that  the 
Commission  set  an  expedited  response 
time  for  protests  and  motions  to 
intervene. 

Comment  date:  December  17, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Hampshire 

(Docket  No.  ER91-643-000J 

Take  notice  that  on  November  25, 
1991,  Public  Service  Company  of  New 
Hampshire  (PSNH)  amended  the  original 
filing  in  this  docket  to  correct  an 
oversight  pointed  out  by  Staff.  In 
preparing  the  PSNH/Central  Maine 
Agreement  filed  in  this  docket  under 
which  PSNH  sells  power  from  the 
Yankee  Atomic  Electric  Company 
nuclear  plant  to  Central  Maine  Power 
Company  (Central  Maine),  PSNH  and 
Central  Maine  took  into  account  the 
language  of  the  Yankee  Atomic/PSNH 
Agreement  (under  which  PSNH 
purchases  that  power  from  Yankee 
Atomic)  without  incorporating  the 
provisions  of  the  settlement  agreement 


in  Yankee  Atomic's  rate  case  in  Docket 
No.  ER90^7-000.  PSNH  states  that  this 
filing  corrects  the  oversight  by  amending 
the  PSNH/Central  Maine  Agreement  to 
incorporate  provisions  of  that  settlement 
agreement.  PSNH  requests  that  the  filing 
as  amended  be  made  effective  as  of 
January  1, 1990. 

Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Co. 
(Minnesota)  Northern  States  Power  Co. 
(Wisconsin) 

[Docket  Nos.  ER90-349-007.  ER9(M06-000, 
ER91-21-000I 

Take  notice  that  on  November  25, 
1991,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (hereafter  "NSP 
Companies")  filed  the  following  tariff 
sheets: 

Northern  States  Power  Companies; 
FERC  Electric  Tariff  Original  Volume 
No.l. 

Table  of  Contents:  Original  Sheet  No.  34 
through  No.  154. 

Such  revised  tariff  sheets  are  required 
in  compliance  with  the  Commission's 
Letter  Order  dated  October  23, 1991.  The 
tariff  sheets  established  a  Settlement 
Tariff  for  consenting  parties  to  the 
Settlement  Agreement  and  Offer  of 
Settlement  filed  July  12, 1991. 

Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Connecticut  Light  and  Power  Co. 

[Docket  No.  ER92-23-0001 

Take  notice  that  on  November  23, 
1991,  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing 
supplemental  information  regarding  a 
proposed  rate  schedule,  an  Exchange  of 
Units  between  CL&P  and  The  United 
Illuminating  Company  (UI)  and  six 
month  extension  to  the  exchange 
agreement  originally  filed. 

CL&P  states  that  the  amendment  was 
filed  in  response  to  a  request  by  the 
Commission  for  additional  information. 
And  to  withdraw  the  notice  of 
termination  and  provide  for  the 
extension  of  the  agreement. 

CL&P  states  that  a  copy  of  this  filing 
has  been  mailed  to  UI. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
filing  notice  regulations  to  the  extent 
necessary  to  permit  the  rate  schedule 
originally  filed  to  become  effective 
November  1, 1986  and  for  the  extension 
to  become  effective  November  1, 1991. 

Comment  date:  December  17, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  PacifiCorp  Electric  Operations 

[Docket  No.  ER91-471-000| 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp"),  on  November 
23, 1991,  tendered  for  filing,  in 
accordance  with  the  Commission's 
Order  dated  November  1, 1991  a  new 
Volume  5  to  its  filing. 

Copies  of  this  filing  were  supplied  to 
all  parties  hereto  and  to  all  state 
regulatory  agencies  having  jurisdiction 
over  the  parties. 

As  requested  in  its  original  filing 
dated  May  31, 1991,  PacifiCorp  hereby 
continues  its  request  for  a  June  1, 1991 
effective  date  for  all  section  205 
services. 

Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Missouri  Public  Service  Co. 

(Docket  No.  ER91-683-000| 

Take  notice  that  on  November  26, 
1991,  Missouri  Public  Service  Company 
(Missouri)  tendered  for  filing  additional 
cost  support  data  for  its  September  30, 
1991  filing  in  the  above  referenced 
docket. 

Comment  date:  December  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Blackstone  Valley  Electric  Co. 

(Docket  No.  ER92-207-O0OJ 

Take  notice  that  on  November  26, 
1991,  Blackstone  Valley  Electric 
Company  ("Blackstone")  filed  an 
agreement  dated  October  30, 1989  under 
which  Northeast  Energy  Associates 
(NEA)  made  a  contribution  in  aid  of 
construction  for  the  addition  of 
protective  electrical  equipment 
necessary  to  interconnect  NEA's 
Bellingham  facility  with  Blackstone's 
transmission  system.  The  Bellingham 
facility  entered  commercial  service  on 
September  1, 1991. 

Blackstone  requests  waiver  of  the  60- 
day  notice  requirement  to  permit  the 
contribution  in  aid  provisions  of  the    ' 
agreement  (all  provisions  except 
paragraph  5,  which  provides  for 
recovery  of  O&M  expenses,  property 
taxes  and  insurance)  to  become 
effective  September  1, 1991.  Blackstone 
requests  that  paragraph  5  be  made 
effective  on  January  26, 1992,  60  days 
from  today. 

Comment  date:  December  17, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Iowa  Public  Service  Co. 

[Docket  No.  ER91-684-000| 

Take  notice  that  on  November  27, 
1991,  Iowa  Public  Service  Company 
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13.  PacifiCorp  Electric  Operations 

(Docket  No.  ER91-471-000| 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp").  on  November 
23. 1991.  tendered  for  filing,  in 
accordance  with  the  Commission's 
Order  dated  November  1. 1991  a  new 
Volume  5  to  its  filing. 

Copies  of  this  filing  were  supplied  to 
all  parties  hereto  and  to  all  state 
regulatory  agencies  having  jurisdiction 
over  the  parties. 

As  requested  in  its  original  filing 
dated  May  31. 1991,  PacifiCorp  hereby 
continues  its  request  for  a  June  1. 1991 
effective  date  for  all  section  205 
services. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Missouri  Public  Service  Co. 

(Docket  No.  ER91 -683-000) 

Take  notice  that  on  November  26. 
1991.  Missouri  Public  Service  Company 
(Missouri)  tendered  for  filing  additional 
cost  support  data  for  its  September  30. 
1991  filing  in  the  above  referenced 
docket. 

Comment  date:  December  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Blackstone  Valley  Electric  Co. 

(Docket  No.  ER92-207-O0OJ 

Take  notice  that  on  November  26. 
1991.  Blackstone  Valley  Electric 
Company  ("Blackstone")  filed  an 
agreement  dated  October  30, 1989  under 
which  Northeast  Energy  Associates 
(NEA)  made  a  contribution  in  aid  of 
construction  for  the  addition  of 
protective  electrical  equipment 
necessary  to  interconnect  NEA's 
Bellingham  facility  with  Blackstone's 
transmission  system.  The  Bellingham 
facility  entered  commercial  service  on 
September  1, 1991. 

Blackstone  requests  waiver  of  the  60- 
day  notice  requirement  to  permit  the 
contribution  in  aid  provisions  of  the    ' 
agreement  (all  provisions  except 
paragraph  5.  which  provides  for 
recovery  of  O&M  expenses,  property 
taxes  and  insurance)  to  become 
effective  September  1, 1991.  Blackstone 
requests  that  paragraph  5  be  made 
effective  on  January  26, 1992.  60  days 
from  today. 

Comment  date:  December  17. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Iowa  Public  Service  Co. 

[Docket  No.  ER91-684-000J 

Take  notice  that  on  November  27, 
1991.  Iowa  Public  Service  Company 
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(IPS)  tendered  for  filing  an  amendment 
to  the  filing  of  an  executed  Transmission 
Interconnection  and  Interchange 
Agreement  between  IPS  and  Nebraska 
Public  Power  District  (NPPD). 

IPS  indicates  that  the  Interconnection 
and  Interchange  Agreement  reflects  the 
establishment  of  a  transmission 
interconnection  between  the  two 
systems.  NPPD  will  pay  IPS  a  facilities 
charge  based  on  transmission  line 
investment.  This  amendment  provides 
additional  cost  support  for  the 
transmission  facilities  charge. 

IPS  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Interconnection  and  Interchange 
Agreement  may  be  approved  retroactive 
to  December  29. 1986. 

IPS  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 
17.  PacificCorp  Electric  Operations 
[Docket  No.  ER92-17&-000J 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp").  on  November 
27, 1991.  tendered  for  filing  an 
amendment  to  its  November  6, 1991 
filing  of  the  Operation  and  Maintenance 
Service  Agreement  ("Agreement")  in 
this  Docket. 

The  amended  filing  is  being  submitted 
to  provide  a  revised  determination  of 
the  Transmission  Administrative  and 
General  Expense  Factor  utilized  to 
determine  the  Annual  Charge  for 
bperation  and  maintenance  8er\'ice 
under  the  Agreement. 

PacificCorp  renews  its  request  for 
waiver  of  the  Commission's  regulations 
in  order  to  allow  an  effective  date  of 
January  1. 1987  to  be  assigned  to  the 
revised  Annual  Charge. 

Copies  of  this  amended  filing  were 
supplied  to  WASCO  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  December  17, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Washington  Water  Power  Co. 

(Docket  No.  ER91-627-000J 

Take  notice  that  on  November  27, 
1991.  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.11  an 
executed  copy  of  the  Conformed 
Western  Systems  Power  Pool 
Agreement. 

Comment  date:  December  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Washington  Water  Power  Co. 

(Docket  No.  ER92-12&-000| 

Take  notice  that  on  November  25. 
1991.  The  Washington  Water  Power 
Company  (WWP).  tendered  for  filing  an 
Amendment  1  to  its  filing  for  a  rate 
revision  for  the  Transmission 
Agreement  between  WWP  and 
PacifiCorp  Electric  Operations 
(PacifiCorp).  rate  schedule  FERC 
Number  125.  WWP  stales  that  this 
Amendment  1  revises  the  sole  use  of 
facilities  charge  for  the  Oldtown  Point  of 
Delivery  (Newport  Substation),  and 
provides  additional  information 
requested  by  Commission  staff. 

A  copy  of  the  filing  was  served  upon 
PacifiCorp. 

Comment  date:  December  13. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorlhCapitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary. 

[FR  Doc.  91-29432  Filed  12-9-91;  8:45  am] 
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transportation  of  natural  gas  pursuant  to 
Order  Nos.  436  and  500.  WNG  states 
that  the  amendment  requested  herein 
would  authorize  WNG  to  modify  Rate 
Schedule  PR(B)  to  allow  conjunctive  . 
billing,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states,  this  proposed 
modification  is  designed  to  provide 
WNG's  PR(B)  customers  greater 
flexibility  to  serve  their  large 
commercial  and  industrial  end  users  by 
providing  that  deliveries  at  any  one 
billing  location  in  excess  of  the  MDQ, 
will  not  constitute  unauthorized  overrun 
deliveries,  unless  WNG  has  declared  a 
period  of  capacity  curtailment  affecting 
that  specific  location. 

Comment  date:  December  24. 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  PipeUne  Co. 
[Docket  No.  CP92-211-0001 

Take  notice  that  on  November  25, 
19S1.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP92- 
211-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abafidon 
interruptible  natural  gas  transportation 
6er\'ice  under  fifteen  rate  schedules  in 
Tennessee's  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

The  transportation  services 
Tennessee  proposes  to  abandon  are  as 
follows: 


(Docket  Nos.  CP86-631-003,  tt  al.] 

Williams  Natural  Gas  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

December  3. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Co. 
(Docket  No.  CP86-631-003J 

Take  notice  that  on  November  20, 
1991.  Williams  Natural  Gas  Company 
(WNG).  P.O.  Box  3288.  Tulsa.  Oklahoma 
74101,  filed  in  Docket  No.  CP86-631-003 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  a  petition  to  amend  the  order  of 
May  10, 1988,  43  FERC  |62.171.  issuing  to 
WNG  a  blanket  certificate  of  public 
convenience  and  necessity  for  certain 


Docket 
authonzed 

Tennessee 
rale 

schedule 
No. 

Customer 

CP77-387 

T-53 

Northern  Natural  Gas 

Co. 
Northern  Natural  Gas 

Co. 
Souther  Natural  Gas 

Co. 
Northern  Natural  Gas 

Co. 
Essex  County  Gas 

Co .  sttccessor  to 

Boston  Gas 
Southern  Natural  Gas 

Co 
Southern  Natural  Gas 

Co. 
Coltinibia  Gas 

Fkxida  Gas 

Transrrwssion. 
Granite  State  Gas 

Trar>smiss>on.  Inc 
Northern  Natural  Gas 

Co. 

CP76-197 

T-«9 

CP78-197 
CP78-ie 

T-70 
T-76 

CP78-543 
CP79-377 

T-83 
T-92 

CP79-266 

T-94 

CP79-271 
CP80-95 
CP84-49 
CP84-431 

T-95 
T-103 
T-142 
T-151 
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Tennessee 

Docket 

authorized 

rate 

9c^edule 

No. 

Cuatomer 

CP86-121 

T-161 

CdumbtaGas 
Transmission. 

CP86-127 

T-165 

Panhandle  Eastern 
PipebneCa 

CP85-162 

T-172 

ColumtM  Gas 
Transnussion. 

CPe7-a 

T-178 

Comnwnweartfi  Gas 
Ca 

It  IS  stated  that  no  facilities  are  proposed  to  be 
abandoned. 

It  IS  stated  Itian  no  laofKies  are  proposed  to  be 
abandoned. 

Tennessee  states  that  each  of  the 
listed  rate  schedules  provide  for  the 
performance  of  an  interruptible 
transportation  service  by  Tennessee.  It 
is  further  stated  that  no  service  has 
actually  been  rendered  by  Tennessee 
under  any  of  these  rate  schedules  for  at 
least  two  years.  Tennessee  states  that 
each  customer  has  executed  a  written 
confirmation  of  its  agreement  that  the 
transportation  service  is  no  longer 
needed  and  may  be  abandoned. 

Tennessee  submits  that  the 
abandonment  of  these  services  is  in  the 
public  interest  because  the  customers  no 
longer  desire  the  services  and 
cancellation  of  the  rate  schedules  will 
allow  Tennessee's  tariff  to  accurately 
reflect  the  services  actually  performed 
by  Tennessee. 

Comment  date:  December  24. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Texas-Ohio  Pipeline.  Inc. 

(Docket  No.  CP92-217-000| 

Take  notice  that  on  December  3, 1991, 
Texas-Ohio  Pipeline  Company  (Texas- 
Ohio).  One  Memorial  City  Plaza,  800 
Gessner.  Suite  1030,  Houston.  Texas 
77024,  filed  in  Docket  No.  CP92-217-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  authorization 


to  operate,  as  an  open-access 
transporter,  a  pipeline  and  compressor 
facilities  that  would  interconnect  the 
pipeline  systems  or  Tennessee  Gas 
Pipeline  Company  (Tennessee)  and 
Texas  Eastern  Transmission 
Corporation  (TETCO).  Texas-Ohio 
requests  that  the  Commission  authorize 
it  to  operate  the  facilities  on  a  limited- 
term  basis  pending  Commission  action 
on  the  request  for  permanent 
authorization,  waive  any  applicable 
notice  requirements  and  grant  a 
shortened  notice  period,  and  waive  its 
rules  requiring  that  the  application  be 
filed  electi^nically,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas-Ohio  states  that  it  requests 
such  authorizations  as  necessary  to 
operate  its  facilities  in  interstate 
commerce  and  for  blanket  certificate 
authorization  to  perform  open-access 
transportation  services  on  such 
facilities.  It  is  stated  that  Texas-Ohio 
owns  pipeline  transmission  facilities 
consisting  of  two  1000  horsepower  (hp) 
compressors  and  approximately  600  feet 
of  above-ground  10-inch  pipeline,  ail 
located  in  Garrard  County,  Kentucky. 
According  to  Texas-Ohio,  gas  is 
received  into  its  facilities  from 
Tennessee  at  Tennessee's  Meter  No. 
020718  and  such  gas  is  transported  by 
Texas-Ohio  and  delivered  into  TETCO's 
system  at  TETCO's  Meter  No.  72766. 

From  November  1990  to  June  1991, 
Texas-Ohio  states  that  it  constructed  its 
facilities  and  transported  natural  gas 
pursuant  to  authorizations  granted  to  it 
by  the  Kentucky  Public  Service 
Commission  (KPSC)  in  Case  No.  90-273. 
The  authorizations  granted  to  Texas- 
Ohio  included  a  certificate  to  construct 
Garrard  County  facilities,  designation  of 
Texas-Ohio  as  an  intrastate  pipeline 
operating  as  a  transporting  utility, 
acceptance  of  tariff  sheets  which 


established  fixed  and  flexible 
intemiptible  transportation  rates  as  well 
as  fixed  firm  transportation  rates,  terms 
and  conditions  for  the  services  offered, 
a  curtailment  plan  and  inclusion  of  an 
explicit  statement  that  the  services 
would  be  available  to  Kentucky 
customers. 

Subsequent  to  obtaining  KPSC 
authorization,  Texas-Ohio  states  that  it 
filed  an  application  in  Docket  No.  RP91- 
5-000  for  approval  of  rates  to  be  charged 
for  transportation  services  performed 
under  section  311(a)(2)  of  the  NGPA.  On 
June  3, 1991,  Texas-Ohio  submits  that  it 
suspended  transportation  of  gas 
because,  due  to  a  scheduling  error, 
Kentucky-produced  gas  was  not 
transported  through  the  Texas-Ohio 
facilities  but  was  instead  transported 
across  alternate  pipeline  routes.  As  a 
consequence,  it  was  determined  that  gas 
delivered  by  Texas-Ohio  to  Kentucky 
customers  originated  from  outside  the 
state.  Due  to  such  circumstances,  Texas- 
Ohio  determined  that  an  uncertainty 
existed  regarding  its  status  as  an 
intrastate  pipeline  and  suspended 
operation  of  its  facilities.  Since  that  time 
Texas-Ohio  slates  that  if  has  been 
attempting  to  establish  a  means  for 
reinstituting  transportation  services 
through  its  facilities.  However,  Texas- 
Ohio  does  not  concede  that  it  did  not 
qualify  for  interstate  pipeline  status 
during  the  period  November  1990 
through  June  1991. 

Texas-Ohio  avers  that  it  does  not 
propose  to  construct  any  new  facilities 
as  a  result  of  the  proposed 
transportation  services,  but  will 
continue  to  provide  transportation 
services  to  customers  that  currently 
have  existing  transportation  agreements 
with  it.  It  is  stated  that  the  customers 
identified  below  have  firm  service 
agreements  with  Texas-Ohio  and  in  turn 
serve  their  own  customers,  including 
high  priority  end-users. 


Shipper 


Typeof  service 


MOQ(MMBtu) 


Term 


Interstate  Gas  Marketirtg.. 

Texas-Otiio  Gas 

Texas-Ohio  Gas _... 

Johnson  &  Johnaon 

Centran  Corp 

Ranlan  River  Steal 

Luhens  Steel 

Doehler-Jarvis.  ktc. „... 


Rrm. 
Rrni. 
Interruptible. 
Irrterruptibie . 
Irrterrupttite . 
Interruptible . 
Interruptibte . 
Interruptible . 


20.000 
20.000 
20,000 

s.ooo 

30,000 
3.400 
2.000 
1.500 


12/1/90-1 
12/2/90-1 
12/1/90-1 
12/1/90-1 
5/1/91-: 
12/1/90-1 
11/30/90-1 
12/1/90-1 


1/30/95 
1/30/95 
1/30/95 
1/30/96 
3/31/92 
1/30/95 
1/30/95 
1/30/95 


Texas-Ohio  proposes  to  render  open- 
access  services  pursuant  to  the  terms 
and  conditions  set  forth  in  its  proposed 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
It  is  stated  that  these  tariff  provisions 
are  substantially  similar  to  the  tariff 
provisions  approved  by  the  KPSC 


pursuant  to  which  Texas-Ohio  provided 
transportation  services  in  the  State  of 
Kentucky  through  June  3, 1991.  Texas- 
Ohio  proposes  to  charge  all  firm 
shippers  a  transportation  rate  consisting 
of  a  reservation  charge  of  $1.4813  per 
MMBtu  and  a  commodity  charge  of 


$0,059  per  MMBtu.  Texas-Ohio  states 
that  such  rates  were  developed  using 
cost-of-service  principles  and  differ  from 
those  currently  on  file  with  the  KPSC 
inasmuch  as  the  new  rates  have  been 
designed  on  the  basis  of  actual 
operating  data. 


According  to  Texas-Ohio,  the 
transportation  services  it  proposes  to 
offer  will  permit  two  bottlenecks,  one  on 
the  system  of  Tennessee  and  one  on  the 
system  of  TETCO,  to  be  avoided.  It  is 
stated  that  TETCO  is  constrained  at  a 
point  near  the  Kentucky-Tennessee 
border,  and  that  due  to  this  constraint. 
TETCO  has  historically  curtailed 
interruptible  transportation  from  receipt 
points  located  south  of  the  Kentucky- 
Tennessee  border  destined  for  delivery 
points  north  of  that  border  during  the 
winter  heating  season.  It  is  further 
stated  that  during  the  past  three  winter 
seasons.  TETCO  has  curtailed 
interruptible  transportation  for  all  such 
gas  originating  upstream  of  its  Mt. 
Pleasant  compressor  station  and 
destined  for  delivery  to  Zones  C  or  D, 
which  are  downstream  from  this 
compressor  station. 

On  the  Tennessee  system,  it  is  stated 
that  a  bottleneck  exists  in  Mercer 
County.  Pennsylvania,  such  that  gas 
produced  and  transported  from  receipt 
points  south  of  Mercer  County  cannot  be 
transported  to  points  of  delivery  north  of 
Mercer  County  during  certain  periods  of 
the  year.  During  the  past  four  winter 
seasons,  Texas-Ohio  states  that 
Tennessee  has  curtailed  gas  moving  on 
an  interruptible  basis  from  points 
upstream  of  stations  219.  237  and  313  to 
locations  downstream  of  those  stations. 

It  is  stated  that  the  facilities  of  Texas- 
Ohio  are  positioned  so  that  both 
bottlenecks  can  be  avoided  by  the 
transportation  of  gas  on  Texas-Ohio.  In 
this  regard,  it  is  submitted  that 
Tennessee  typically  has  interruptible 
transportation  capacity  for  deliveries  to 
Texas-Ohio's  facilities,  but  has 
bottlenecks  downstream  of  its 
interconnection  with  Texas-Ohio. 
Conversely,  it  is  stated  that  TETCO  has 
a  bottleneck  upstream  of  Texas-Ohio's 
facilities,  but  has  capacity  for  the 
movement  of  interruptible 
transportation  volumes  downstream  of 
its  Mt.  Pleasant  compressor  station.'  As 
such,  it  is  stated  that  Texas-Ohio's 
facilities  can  be  utilized  to  avoid 
bottlenecks  of  two  different  pipeline 
systems  and  thereby  move  gas  to 
markets  in  the  Northeast,  facilitating  the 
transportation  and  sale  of  additional  gas 
during  the  winter. 

Texas-Ohio  requests  that  the 
Commission  grant 'limited-term 
authorization  to  permit  it  to  operate  the 
facilities  for  the  purpose  of  transporting 


■  Texas-Ohio  dates  tlial  its  facilities  are  located 
downslreum  orTETCO'i  Ml.  Pleasant  compressor 
SiHtion  and  are  located  approximateiy  40  miles 
downstream  of  TETCO's  Danville  compressof 
station.  In  relation  to  Tennessee's  facilities.  Texas- 
Ohio's  facilities  are  located  t>etween  Tennessee's 
Compressor  Stations  101  and  102. 


gas  only  for  those  customers  identified 
herein,  effective  December  15. 1991,  so 
that  gas  will  be  able  to  flow  to 
consumers  during  the  current  winter 
heating  season,  with  such  limited-term 
authority  to  expire  upon  the 
effectiveness  of  a  final  Commission 
order  on  Texas-Ohio's  request  for  a 
permanent  blanket  certificate. 

Comment  dale:  December  18. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference -to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  {18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
rpquired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  procedural  rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Ukis  D.  CashelL 
Secretary. 

|FR  Doc.  91-28431  Filed  12-9-91.  8:45  am) 
MLUNO  COOC  iriT-OI-fl 


lOocket  No.  CM9-5-003) 

CN<j  Transmission  Corp.;  Sal*  of 
Natural  Gas 

December  3. 1991. 

Take  notice  that  on  November  14. 
1991.  CNG  Transmission  Corporation 
(CNG).  445  West  Main  Street.  PO  Box 
2450.  Clarksburg.  West  Virginia, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  CNG's  Rate 
Schedule  USA.  pursuant  to  the 
authorization  granted  by  an  order  issued 
December  20. 1988.  in  Docket  No.  CP89- 
5-000.' 

(1)  Name  of  buyer:  CNG  Trading 

Company.  CNG  Producing  Company 

(2)  Location  of  Buyer:  CNG  Trading 

Company.  Pittsburgh.  PA.  CNG 
Producing  Company.  New  Orleans, 
LA 

(3)  Affiliation  between  Northern  and 

Buyer  Both  of  the  above  are 
affiliates  of  CNG,  owned  by  the 
same  parent.  Consolidated  Natural 
Gas  Company. 

(4)  Term  of  Sale:  December  1. 1991. 

through  February  1. 1992.  and  month 
to  month  thereafter. 

(5)  Estimated  Total  and  Maximum  Daily 

Quantities: 

Daily  Quantity:  CNG  Trading 
Company— 150.000  Dt/day.  CNG 
Producing  Company— 150.000  Dt/ 
day 

Estimated  Total:  CNG  Trading 
Company— 6,tX».000  Dt.  CNG 
Producing  Company— 6.000.000  Dt 

(6)  Maximum  sales  rate:  $3,090  per  Dt. 

Minimum  sales  rate:  $2,865  per  Dt 
Rate  to  be  charged  during  billing 

period:  CNG  Trading  Co.;  $3,090  per  Dt. 

CNG  Producing  Co.:  $3,090  per  dT 
Any  interested  party  desiring  to  make 

any  protest  with  reference  to  this  sale  of 

natural  gas  should  file  with  the  Federal 


'  CNC  Transmission  Corporation.  45  FERC  \ 
ei.44e  (1968). 
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Energy  Regulatory  Commission, 
Washington.  DC  2042a  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
December  2a  1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed, 
CNG  may  sell  gas  for  120  days  from  the 
date  of  commencement  of  service  or 
until  a  termination  order  is 
issued, whichever  is  earlier. 
Linwood  A.  Watsoo,  |r.. 
Acting  Secretary. 
|FR  Doc.  91-29428  Filed  12-9-91:  8:45  ami 

MLUNQ  COOE  C717-01-II 

(Docket  No.  QF86-968-0031 

E.  F.  Oxnard,  Inc.;  Amendnwnt  to  Filing 

November  29. 1991. 

On  November  20. 1991.  E.F.  Oxnard. 
Inc.,  tendered  for  filing  an  amendment  to 
its  filing  in  this  docket. 

The  amendment  supplements  certain 
aspects  of  facility's  ownership  structure. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  Hie  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  18, 1991  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party' 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cash«II, 
Secretary. 

|FR  Doc.  91-29430  Filed  12-9-91;  8:45  omj 
BUXMG  cooc  crir-oi-M 


(Docket  No.  TA84-2-37-0131 

Nortttwest  Pipeline  Corporation; 
Report  of  Refunds 

Decembers,  1991. 

Take  notice  that  on  November  6, 1991, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission]  its  Report  of  Refunds 
made  in  accordance  with  the  provisions 
of  the  Commission's  orders,  issued 
December  19. 1990.  August  6. 1991,  and 


October  24. 1991  in  Docket  Nos.  TA84- 
2-37  and  FA84-9,  et  al  Northwest  states 
that  on  October  31, 1991,  it  made    " 
refunds  of  $2,749,633.00  to  the 
appropriate  customers. 

Northwest  states  that  copies  of  the 
refund  report  are  being  served  upon 
Northwest's  jurisdictional  customer  list 
and  affected  state  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  9, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

|FR  Doc.  91-29425  Filed  12-9-91:  8:45  am] 
MLUNO  COOK  arn-ei-ii 


(Docket  No.  EF92-5171-000] 

United  States  Department  of  Energy— 
Western  Area  Power  Administration 
(Salt  Lake  City  Area  Integrated 
Projects);  Filing 

November  29. 1991. 

Take  notice  that  on  November  22. 
1991.  the  Assistant  Secretary  of  Energy 
for  Conservation  and  Renewable  Energy 
tendered  for  fihng.  on  behalf  of  the 
Western  Area  I>ower  Administration 
(WAPA)  of  the  United  States 
Department  of  Energy,  revised  rates  for 
the  Salt  Lake  City  Area  Integrated 
Projects.  The  Assistant  Secretary  stated 
that  interim  approval  had  l)een  given  to 
the  revised  rates,  and  that  final  approval 
was  sought  for  the  rates  for  the  period 
from  December  1, 1991  to  September  30. 
1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  CaaheO. 

Secretary. 

|FR  Doc  91-29429  Filed  lZ-«-«l:  8:45  aro| 

BiujNG  cooc  ariT-ot-M 

Office  of  Conservation  of  Renewable 
Energy 

(Case  No.  F-0391 

Energy  Conservation  Program  for 
Cortsumer  Products;  Granting  of  ttie 
Appiicaticn  for  Interim  Wah^er  and 
Publishing  of  the  Petition  for  Wah/er  of 
Furrtace  Test  Procedures  From  the 
Ducane  Company,  Inc. 

AOCNCY:  Ofilce  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

SUifMNARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Ducane  Company,  Inc.  (Ducane)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  the 
company's  FPBA  series  of  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Ducane. 
Ducane's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Ducane  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  FPBA  series  of  gas  furnaces 
instead  of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

DATES:  DOE  will  accept  comments,  data. 
and  information  not  later  than  January 
9, 1992. 

AOORESSCS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-039,  Mail 
Stop  CE-90,  room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  588- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT. 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-9127. 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  CC-41.  Forrestal 
Building.  1000  Independence  Avenue, 
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SW..  Washington.  [>C  20585,  (202) 
58&-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163.  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (^fECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 


granted  and/or  the  Assistant  Secretary 
determines  thai  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  1, 1991,  Ducane  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Ducane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead. 
Ducane  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  FPBA  series  of  gas 
furnaces.  Ducane  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.0  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Ducane  asks 
that  the  Interim  Waiver  be  granted. 
Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  2710,  January  18, 1985:  Magic  Chef 
Company.  50  FR  4155.3,  October  11. 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  55  FR  3253, 
January  31. 1990,  and  55  FR  37521, 
September  12, 1990:  Trane  Company.  54 
FR  19226.  May  4, 1989,  and  55  FR  41589. 
October  12, 1990;  Lennox  Industries,  54 
FR  50525.  December  7, 1989;  DMO 
Industries.  55  FR  4004,  February  6, 1990; 
Heil-Quaker  Corporation,  55  FR  13184. 
April  9, 1990:  Carrier  Corporation,  55  FR 
13182,  April  9, 1990:  Inter-City  Products 
Corporation,  55  FR  31099,  July  31. 1990. 
and  56  FR  27959,  June  18, 1991;  Amana 
Refrigeration  Inc.,  56  TO  853,  January  9, 
1991,  and  56  FR  29957,  July  1, 1991: 
Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200. 
July  26,1991:  Snyder  General 
Corporation.  56  FR  14511,  April  10, 1991; 
Goodman  Manufacturing  Corporation, 
56  FR  20421,  May  3, 1991:  Thermo 
Products.  Inc.  56  FR  32205.  July  15. 1991; 
and  The  Ducane  Company,  56  FR  45958, 
September  9, 1991.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 


Therefore,  based  on  the  above,  DOE  is 
granting  Ducane  an  Interim  Waiver  for 
its  FBPA  series  of  gas  furnaces.  Pursuant 
to  paragraph  (e)  of  S  430.27  of  the  Code 
of  Federal  Regulations,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Ducane  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC  November  27. 
1991. 

|.  Kficfaasl  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

October  1, 1991. 

Assistant  Secretary.  Conservation  and 

Ren«wable  Energy. 
I  'nited  States  Department  of  Energy.  lOW 
Independence  A  ve..  Washington,  DC 
20585 

Cenllemen:  Please  consider  this  Petition  for 
Waiver  and  Application  for  Interim  Waiver 
pursuant  to  Title  10  CFR  430.27. 

Waiver  is  requested  from  the  test 
procedures  covering  gas  furnaces  found  at 
appendix  N  to  subpart  B  of  10  CFR  Part  430. 
The  current  Heat-Up  Test  procedure  requires 
a  1.5  minute  time  delay  between  burner  and 
startup.  The  Ducane  Company  is  requesting 
to  us  30  seconds  instead  of  1.5  minutes  for 
Series  "FPBA"  Gas  Furnaces. 

These  models  will  employ  an  electronic 
blower  time  control  that  starts  the  blower  in 
approximately  30  seconds.  Our  testing 
indicates  an  increase  of  approximately  one 
percent  in  AFUE  using  the  30  second  time 
delay. 

The  Ducane  Company  seeks  an  interim 
waiver  because  it  is  likely  that  our  waiver 
will  be  granted.  Similar  waivers  have  been 
granted  to  other  manufacturers  in  the  past. 

A  copy  of  this  Petition  for  Waiver  and 
Application  for  Interim  Waiver  will  be  sent  to 
other  manufacturers  of  similar  fjpe  products. 
Respectfully  yours. 

The  Ducane  Company,  Inc. 
Charles  W.  Adams, 

V.P.  Research  and  Development.  Ducane 
Heating  Division. 


Department  of  Energy.  Washington,  DC  20585 
Noveml>er27. 1991. 
Mr.  Charles  W.  Adams, 
V.P.  Research  and  Development. 
The  Ducane  Company.  Inc.  118  West  Main 
Street.  Blackville.  South  Carolina  29817- 
1199 

Dear  Mr  Adams:  This  is  in  response  to 
your  October  1, 1991,  Application  for  Intenm 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
The  Ducane  Company.  Inc.  (Ducane)  FPBA 
series  uf  gas  furnaces. 

Previous  waivers  for  this  type  of  lim«d 
blower  delay  control  huve  been  granted  by 
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DOE  to  Coleman  Company.  50  FR  2710. 
lanuary  18. 1985:  Magic  Chef  Company.  50  FR 
41553.  October  11. 1985:  Rheem 
Manufacturing  Company.  53  FR  48574, 
December  1.  1968.  55  FR  3253.  January  31. 
1990.  and  55  FR  37521.  September  12. 1990; 
Trane  Company.  54  FR  19226.  May  4. 1989. 
and  55  FR  41589.  October  12. 1990:  Lennox 
Industries.  54  FR  50525.  December  7. 1989: 
DMO  Industries.  55  ¥R  4004.  February  6. 1990: 
Heil-Quaker  Corporation.  55  FR  13184.  April 
9. 1990:  Carrier  Corporation.  55  FR  13182. 
April  9. 1990:  Inter-City  Products  Corporation. 
55  FR  31099.  July  31, 1990.  and  56  FR  27959, 
June  18. 1991:  Amana  Refrigeration  Inc..  56  FR 
853.  January  9. 1991.  and  56  FR  29957.  July  1. 
1991:  Armstrong  Air  Conditioning.  Inc..  56  FR 
10553.  March  13. 1991.  and  56  FR  34200,  July 
26. 1991:  Snyder  General  Corporation.  58  FR 
14511.  April  10. 1991:  Goodman 
Manufacturing  Corporation.  56  FR  20421.  May 
3. 1991:  Thermo  Products.  Inc..  56  FR  32205. 
July  15. 1991;  and  The  Ducane  Company.  56 
FR  45958.  September  9, 1991. 

Ducane"s  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Ducane  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore.  Ducane's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  FPBA  series  of  gas  furnaces  regarding 
blower  time  delay  is  granted. 

Ducane  shall  be  permitted  to  test  its  line  of 
FPB.'V  series  of  gas  furnaces  on  the  basis  of 
the  test  procedures  specified  in  10  CFR  part 
430.  subpart  B.  appendix  N.  with  the 
modification  set  forth  below. 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  103-62  with  the 
exception  of  sections  9.2.2.  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 


3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumerjs) 
comes  on.  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t  — ).  unless: 
(1)  the  furnace  employs  a  single  motor  to 
drive  the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t  — ),  using  a 
stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column  of  the 
manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  18ft- 
day  period,  if  necessary. 

Sincerely. 
J.  Michael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

[FR  Doc.  91-29479  Filed  12-&-Q1;  8:45  am] 
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Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  91-22;  Certification 
Notice— 90) 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerplant 
Pursuant  to  Provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act,  as  Amended 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 

SUMMARY:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C.  8301  ct  seq.], 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerpliint 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a).  42 
U.S.C.  8311  (a).  Supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  Two  owners 
and  operators  of  proposed  new  electric 
base  load  powerplants  have  filed  self- 
certifications  in  accordance  with  section 
201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 

below. 

SUPPLEMENTARY  INFORMATION: 

The  following  companies  have  filed 
self-certifications: 


Name 


Magic  Valley.  Cogeoefation  Partners  Ltd.  Salt  l^ke 

aty.  UT. 
Magic  West.  Cogeoefation  Partners  Ltd.,  Salt  Lake 

City,  UT. 


Dale 
received 


11-25-91 
11-25-91 


Type  o(  facility 


Topping  Cyde.. 
Topping  Cycle.. 


Megawratt 
capacity 


10 
10 


Location 


Rupert.  10. 
Qlem  Ferry.  10. 


Amendments  to  FUA  on  May  21. 1987 
(Public  Law  100-42).  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  these  self-certifications  may 
be  reviewed  in  the  Office  of  Fuels 


Programs.  Fossil  Energy,  room  3F-056, 
FE-52.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  or  for  further 
information  call  Myra  Couch  at  (202) 
58d-6769. 


Issued  in  Washington,  DC  on  December  4. 
1991. 

Anthony  ].  Comb, 

Director,  Office  of  Coals' Electricity.  Office  of 

Fuels  Programs.  Fossil  Energy. 

|FR  Doc.  91-29748  Filed  12-ft-91:  8:45  am| 
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Office  of  Fossil  Energy 

(Docket  No.  FE  CAE  91-22;  Certification 
Notice— 90) 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerplant 
Pursuant  to  Provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act,  as  Amended 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA), 
as  amended  (42  U.S.C.  8301  ct  seq.). 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coat  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a).  42 
U.S.C.  8311  (a).  Supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  Two  owners 
and  operators  of  proposed  new  electric 
base  load  powerplants  have  filed  self- 
certifications  in  accordance  with  section 
201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 

below. 

SUPPLEMENTARY  INFORMATION: 

The  following  companies  have  filed 
self-certifications: 


tecitity 

Megawatt 
capacity 

l.ocation 

10 
10 

Rupert,  ID. 
Glens  Fefry,  ID. 

)m  3F-056. 
XX) 

)r  further 
h  at  (202) 


Issued  in  Washington.  DC  on  December  4, 
1991. 
AnDiony  |.  Comb, 

Director,  Office  of  Coal  &  Electricity.  Office  of 

Fuels  Programs.  Fossil  Energy. 

(PR  Doc.  91-29748  Filed  12-»-91:  8:45  am] 
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ENVIRONMENTAL  PflOTECTIOM 
AGENCY 

jFRL  4039-1) 

Solicitation  Notice  for  Environmental 
Education  Grants 


PURPOSE  OF  NOTICE 

This  notice  solicits  applications  from 
eligible  organizations  and  institutions 
for  cooperative  agreements  or  grants  to 
support  projects  to  design,  demonstrate, 
or  disseminate  practices,  methods,  or 
techniques  related  to  environmental 
education  and  training  as  specified  in 
section  6  of  the  National  Environmental 
Education  Act  (Public  Uw  101-619). 
This  grants  program  is  separate  from  the 
Environmental  Education  and  Training 
Program  specified  in  section  5  of  the 
Act. 

BACKGROUND 

On  November  18, 1990,  the  National 
Environmental  Education  Act  (NEEA) 
was  signed  by  the  President.  Section  6  of 
the  Act  requires  that  the  Environmental 
Protection  Agency  (EPA)  solicit  for 
projects,  select  suitable  projects  from 
among  those  proposed,  supervise  such 
projects,  evaluate  the  results  of  projects, 
and  disseminate  information  on  the 
effectiveness  and  feasibility  of  the 
practices,  methods,  techniques,  and 
processes.  A  presolicitation  notice  as 
published  for  this  program  on  September 
5. 1991. 
APPROPRIATION 

NEEA  requires  that,  of  the  sums 
Congress  appropriates  in  a  fiscal  year 
for  activities  under  the  NEEA.  38 
percent  shall  be  available  for  the 
Environmental  Education  Grants 
program  in  Section  6  of  the  Act. 
Congress  appropriated  $6.5000,000  for 
NEEA  activities  in  fiscal  year  1992,  of 
which  38%  is  $2,470,000. 

Questions  and  Answers 

1.  What  is  the  purpose  of  the 
Environmental  Education  Grants? 

The  purpose  of  these  grants  is  to 
stimulate  environmental  education  by 
supporting  projects  to  design, 
demonstrate,  or  disseminate  practices, 
methods  or  techniques  related  to 
environmental  education  or  training. 

II.  Who  may  submit  applications? 

Any  local  or  tribal  education  agency, 
college  or  university.  State  education  or 
environmental  agency,  not-for-profit 
organization,  or  noncommercial 
educational  broadcasting  entity  may 
submit  an  application  upon  publication 
of  this  solicitation.  These  terms  are 


defined  in  Section  3  of  the  statute  and  40 

CFR  47.105. 

III.  May  a  teacher/educator  apply? 

Only  organizations  are  eligible. 
Educators  may  have  their  institution  or 
association  apply  on  their  behalf  The 
qualifications  of  those  individuals 
participating  in  the  proposed  project  will 
be  an  important  factor  in  the  selection 
process. 

IV.  What  activities  will  be  eligible  for 
grant  support? 

The  eligible  activities  shall  include, 
but  not  be  limited  to: 

1.  design,  demonstration,  or 
dissemination  of  environmental 
curricula,  including  development  of 
educational  tools  and  materials; 

2.  design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  of  environmental 
and  ecological  conditions  and  analysis 
of  environmental  pollution  problems; 

3.  projects  to  understand  and  assess  a 
specific  environmental  issue  or  a 
specific  environmental  problenu 

4.  provision  of  training  or  related 
education  for  teachers,  faculty,  or 
related  personnel  in  a  specific 
geographic  area  or  region;  and 

5.  design  and  demonstration  of 
projects  to  foster  international 
cooperation  in  addressing 
environmental  issues  and  problems 
involving  the  United  States  and  Canada 
or  Mexico. 
V.  Which  projects  will  have  priority? 


In  making  grants  pursuant  to  this 
section,  EPA  shall  give  priority  to  those 
proposed  projects  which  will  develop: 

1.  a  new  or  significantly  improved 
environmental  education  practice, 
method,  or  technique; 

2.  an  environmental  education 
practice,  method,  or  technique  which 
may  have  wide  application;  and 

3.  an  environmental  education 
practice,  method,  or  technique  which 
addresses  an  environmental  issue 
which,  in  the  judgment  of  the  EPA.  is  of 
a  high  priority. 

VI.  What  are  EPA's  objectives  for  the 
Environmental  grants. 
EPA  has  four  objectives: 

1.  To  enhance  environmental  teaching 
skills  and  curricula. 

2.  To  create  partnerships  and  promote 
teamwork  to  improve  environmental 
education. 

3.  To  help  the  general  public  make 
informed  decisions  about  the 
environment. 

4.  To  motivate  the  general  public  to  be 
more  environmentally  conscious. 


VII.  Who  will  perform  projects  and 
activities? 

The  statute  requires  that  projects  must 
be  performed  by  a  person  who  belongs 
to  the  organization  requesting  funds  or 
someone  satisfactory  to  the  organization 
and  EPA.  All  applications  must  identify 
that  person  for  approval. 

VIII.  Are  matching  funds  required? 

Yes.  Federal  funds  for  projects  shall 
not  exceed  75  percent  of  the  total  cost  of 
such  projects.  The  non-Federal  share  of 
project  costs  may  be  provided  in  cash  or 
by  in-kind  contributions  and  other 
noncash  support.  In-kind  contributions 
often  include  salaries  or  other  verifiable 
costs. 

The  matching  (non-Federal)  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  If  the  75  percent  Federal  portion 
is  $5,000,  then  the  entire  project  would 
be  $6,667,  The  recipient  would  provide 
$1,667.  The  amount  of  non-Federal 
funds,  including  in-kind  contributions, 
must  be  briefly  itemized  in  the 
application. 

IX.  How  much  money  may  be 
requested? 

EPA  is  encouraging  requests  for 
•grass  roots"  grants  of  $5,000  or  less.  At 
least  25  percent  of  all  funds  obligated 
under  this  section  in  a  fiscal  year  shall 
be  for  grants  of  not  more  than  $5,000. 
The  statutory  ceiling  for  any  one  grant  is 
$250,000.  Smce  funds  are  limited, 
proposed  projects  over  $100,000  will  be 
extremely  competitive  and  few  in 
number.  Most  of  the  competitive  awards 
will  be  for  $25,000  or  less. 


X.  How  will  the  recipients  be  selected? 

Recipients  will  be  selected  at  EPA's 
Regional  Offices  and  at  Headquarters. 
Regional  panels  will  select  grants  for 
$25,000  or  less.  EPA  Headquarters  will 
select  grants  for  more  than  $25,000. 

XI.  When  should  proposed  activities 
start? 

Activities  cannot  start  before  funds 
are  awarded.  Start  dates  are  currently 
targeted  for  May  1. 1992. 

XII.  How  much  time  would  I  have  to 
complete  the  project? 

Funding  may  be  requested  for  12  or  24 
month  periods.  However,  fiexibility  is 
possible  depending  upon  the  nature  of 
the  project.  Activities  must  be 
completed  within  the  time  frame  of  the 
budget  period.  Concurrent  grants  to  the 
same  organization  during  the  second 
year  are  not  allowed. 
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X!il.  If  my  organization  is  awarded  a 
grant,  what  reports  must  I  complete? 

All  recipients  will  be  expected  to 
submit  final  reports  for  EPA  approval 
prior  to  receipt  of  the  balance  of  grant 
funds.  Recipients  of  grants  greater  than 
$5,000  may  be  expected  to  report  on 
quarterly  or  semiannual  progress,  as 
well  as  final  project  completion.  Since 
networking  is  crucial  to  the  success  of 
the  program,  grantees  may  be  asked  to 
transmit  reports  to  a  training  program 
collection  point, 

XIV,  When  should  applications  be 
submitted? 

Applications  must  be  received  by  EPA 
within  60  days  of  the  date  that  this 
solicitation  notice  is  published  in  the 
Federal  Register. 

XV.  What  must  be  included  in  an 
application? 

EPA  will  provide  an  application  kit 
which  will  specify  requirements.  A  kit 
may  be  obtained  by  writing: 

EPA  Env.  Ed.  Grants-Applications.  AScI, 
1365  Beverly  Road,  McLean.  VA 
22101. 
or  by  calling  (703)  847-3036  between  1 
and  5  p.m.  Eastern  time.  In  order  to 
receive  a  kit,  you  must  request  one  after 
this  notice  has  been  published  in  the 
Federal  Register. 
The  application  must  include: 

1.  A  cover  letter,  no  more  than  one 
page,  which  must  be  signed  by  an 
individual  authorized  to  receive  funds 
on  behalf  of  the  organization. 

2.  Application  forms  completed 
according  to  application  kit  instructions. 

3.  Work  plans  must  be  no  more  than 
10  pages  total  for  requests  for  more  than 
$5,000  and  no  more  than  5  pages  total 
for  those  less  than  $5,000,  The  pages 
must  be  letter  size  (8Vi  x  11),  with 
normal  type  size  (10  or  12  cpi)  and  at 
least  1'  margins.  No  appendices  will  be 
accepted  except  resumes.  Work  plans 
must  include  the  following: 

a.  An  abstract  or  executive  summary 
of  no  more  than  200  words  that  states 
the  purpose  of  the  project,  method,  and 
expected  results. 

b.  A  description  of  the  proposed 
activities  justifying  them  in  terms  of  the 
eligibility  and  priority  requirements  of 
sections  IV  and  V  of  this  Notice.  The 
work  plan  should  include  a  description 
of  the  ongoing  benefits  the  project  will 
provide  after  funding  is  complete.  The 
work  plan  should  also  include  a  budget. 


c.  A  description  of  the  qualifications 
of  the  project  manager  and  key  staff 
personnel  and  any  plans  for  developing 
an  administrative  structure  which  will 
enable  the  program  to  operate 
effectively.  Resumes  may  be  included 
and  will  not  be  counted  toward  the  page 
limit. 

d.  For  projects  over  $5,000.  include  a 
listing  of  proposed  project  milestones 
and  target  completion  dates  and  the 
estimated  cost  (in  terms  of  Federal 
funds)  of  each  activity.  An  example 
follows: 


Mi.e«one 

'5r 

Estimated 
cost 

1.  Ass«Tible  task  force  to 

admirjsler  project 

5/1/92 

$0 

2.  Devekjp  detailed 

action  plan  for  project .... 

5/15/92 

$300 

3.  Purchase  necessary 

equipment  and 

supplies 

5/31/92 

$1  500 

4.  Develop  pHot 

cumculum  tor  Grade  6 

wetlands  awareness 

program 

9/30/92 

S2  000 

5.  Give  demoostrations  of 

the  pilot  project  to  4 

surth  grade  classes 

12/31/92 

$500 

6.  Evaluate  pilot  results 

and  Tcorporate 

changes  Into 

cuTTwulum 

2/1/93 

$1,000 

7.  Submit  final  report  to 

EPA _ 

3/1/93 

$500 

Grand  Total 

$5800 

Lewis  S.  W.  Crampton, 

Associate  Administrator,  Office  of 
Communications.  Education  and  Public 
Affairs. 

(PR  Doc.  91-29489  Filed  12-9-91;  8:45  am) 

BOXING  COOC  CS«0-SO-M 

[OPTS-00116;  FRL-4005-7) 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Coordinating 
Committee  and  Teams;  Open  Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Coordinating  Committee 
and  the  five  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  meetings  at  the  time 
and  place  listed  below  in  this  notice. 
The  meetings  are  open  to  the  public. 

DATES:  The  meetings  are  scheduled  as 
follows: 


1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  a  meeting 
December  16  and  17. 

2.  The  Projects  will  meet  December  16 
from  8:30  a.m.  to  5  p.m.  and  December  17 
from  8:30  a.m.  to  noon.  The  Coordinating 
Committee  will  meet  on  December  17 
from  1  p.m.  to  5  p.m. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn.  480  King  St., 
Alexandria  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  Kavanaugh,  Office  of 
Compliance  Monitoring  (EN-342). 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460,  or 
Sarah  Hammond,  Office  of  Toxic 
Substances  (TS-799).  at  the  same 
address.  By  telephone:  Susan 
Kavanaugh  can  be  reached  at  (202)  260- 
1008  and  Sarah  Hammond  at  (202)  260- 
7258. 

SUPPLEMENTARY  INFORMATION: 

FOSTTA,  a  group  of  State  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States  and  between  the 
States  and  U.S.  EPA's  Office  of 
Pesticides  and  Toxic  Substances 
(OPTS).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  five 
issue-specific  Projects.  The  Projects  are: 
(1)  The  Chemical  Information 
Management  Project  (formerly  the  TRI 
Team):  (2)  the  State  Enhancement  and 
Decentralization  Project;  (3)  the 
Pollution  Prevention  Project  (formerly 
the  33/50  Team);  (4)  the  Chemical 
Management  Project;  and  (5)  the  Lead 
(Pb)  Project. 

Dated:  December  3, 1991. 
Michael  M.  Slahl, 

Director.  Office  of  Compliance  Monitoring. 
[FR  Doc.  91-29497  Filed  12-9-91:  8:45  am] 
nujNG  CODE  ssao-so-f 


FEDERAL  COIMMUNICATiONS 
COMIMiSSION 

At>acus  Broadcasting  Corp.  et  al.; 
Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  of 
Station  KJQN-FM  (95.5  MHz),  Ogden. 
Utah,  and  for  a  construction  permit  for  a 
new  FM  station  on  95.5  Mhz  at  Ogden. 
Utah: 


Applicant 


UMI 


A.  Abacus  Broadcasting  Corp. 
(Re.newal  o(  KjQN-f  M) 


Qty/staie 


Ogden.  Utah 8RH-900530A2 


File  No. 


Docket  No. 


1-350 


lay,  December  10.  1991  /  Notices 


ualiHcations 

1  key  staff 

jr  developing 

s  which  will 

rate 

t>e  included 

ward  the  page 

M.  include  a 
milestones 
!8  and  the 
Federal 
example 


e 

Estimated 
cost 

1/92 

SO 

5/92 

$300 

1/92 

$1,500 

0/92 

$2,000 

1/92 

$500 

1/93 

$1,000 

1/93 

$500 

$5,600 

:eof 
nd  Public 

n.  6:45  am) 


I  Toxics 

lating 

>en  Meetings 

itection 


g  Committee 

Forum  on 

tion 

gs  at  the  time 

lis  notice. 

le  public. 

iheduled  as 


1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  a  meeting 
December  16  and  17. 

2.  The  Projects  will  meet  December  16 
from  8:30  a.m.  to  5  p.m.  and  December  17 
from  8:30  a.m.  to  noon.  The  Coordinating 
Committee  will  meet  on  December  17 
from  1  p.m.  to  5  p.m. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn.  480  King  St.. 
Alexandria  VA. 

FOR  FURTHER  INFORMATION  CONTACr  By 

mail:  Susan  Kavanaugh,  Office  of 
Compliance  Monitoring  (EN-342). 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC  20460,  or 
Sarah  Hammond,  Office  of  Toxic 
Substances  (TS-799).  at  the  same 
address.  By  telephone:  Susan 
Kavanaugh  can  be  reached  at  (202)  260- 
1008  and  Sarah  Flammond  at  (202)  260- 
7258. 

SUPPLEMENTARY  INFORMATION: 

FOSTTA,  a  group  of  State  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States  and  between  the 
States  and  U.S.  EPA's  Office  of 
Pesticides  and  Toxic  Substances 
(OPTS).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  five 
issue-specific  Projects.  The  Projects  are: 
(1)  The  Chemical  Information 
Management  Project  (formerly  the  TRI 
Team);  (2)  the  State  Enhancement  and 
Decentralization  Project;  (3)  the 
Pollution  Prevention  Project  (formerly 
the  33/50  Team);  (4)  the  Chemical 
Management  Project;  and  (5)  the  Lead 
(Pb)  Project. 

Dated:  December  3. 1991. 
Michael  M.  SUhl. 

Director,  Office  of  Compliance  Monitoring. 
|FR  Doc.  91-29497  Filed  12-9-91:  8:45  am] 
nujNG  CODE  ssa&-so-f 


FEDERAL  COMIMUNICATIONS 
COMIMISSION 

At>acus  Broadcasting  Corp.  et  al.; 
Appiications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  of 
Station  K|QN-FM  (95.5  MHz).  Ogden. 
Utah,  and  for  a  construction  permit  for  a 
new  FM  station  on  95.5  Mhz  at  Ogden. 
Utah: 


City/sute 

FMeNo. 

MM 

Docket  No 

Ogden.  Utah 

BRH-900530A2 

1-3S0 
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Applicant 


B.  Rees  Broadcasting.  Inc. 
(New  FM  Station) 


Oty/state 


Ogden.  inah.. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  Ihe 
following  issues: 

(a)  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  Rees 
would  constitute  a  hazard  to  air 
navigation. 

(b)  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Abacus  and/or  Rees  in  which  it  is 
concluded  that  the  proposed  facilities 
are  likely  to  have  an  adverse  impact  on 
the  quality  of  the  human  environment,  to 
determine  whether  the  proposal  or 
Abacus  and/or  Rees  are  consistent  with 
the  National  Environmental  Policy  Act, 
as  implemented  by  §§  1.1301-1.1319  of 
the  Commission's  Rules. 

(c)  To  determine  which  of  the 
proposal  would,  on  a  comparative  basis, 
best  serve  t>ie  public  interest. 

(d)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which,  if  either,  of  the 
applications  should  be  granted. 

3.  A  copy  of  the  complete  Hearing 
Designation  Order  in  this  proceeding  is 
available  for  inspection  an  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC  20554.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street,  NW.,  surte 
140,  Washington,  DC  20037.  Telephone 
(202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division, 
.\tass  Media  Bureau. 
|FR  Doc.  91-29493  Filed  12-9-91:  8:45  am) 

BILUNG  COOC  •712-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduclion.Aclofl980. 


File  No. 


Docket  No 


BPH-900904MM . 


SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 
Tvpe  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 
Title:  Country  Exposure  Report. 
Form  Number:  FFIEC  009,  FFIEC  009a. 
OMB  Number:  3064-0017. 
Expiration  Date  of  OMB  Clearance: 
January  31. 1992. 

Respondents:  Insured  State 
nonmember  banks  with  country  . 
exposures  over  $30  million  that  are  large 
relative  to  capital  (as  determined  by  the 
FDIC). 
Frequency  of  Response:  Quarterly. 
Number  of  Respondents:  38. 
Number  of  Responses  per 
Respondent:  4. 

Total  Annual  Responses:  152. 
A  verage  Number  of  Hours  per 
Response:  29. 

Total  Annual  Burden  Hours:  4,408 
OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0017,  Washington.  D.C.  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  lanuary 
15. 1992. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 
Country  Exposure  Report  provides 
information  on  the  amounts  and 
composition  of  international  assets  held 
by  U.S.  banks.  The  reporting 
requirement  is  pursuant  to  section  907(a) 
of  the  International  Lending  Supervision 
Act,  which  requires  insured  State 
nonmember  banks  to  submit  their 
reports  to  the  FDIC.  Individual  bank 
data  is  used  for  supervisory  and 


statistical  purposes.  Aggregate  data  is 
published  for  use  by  the  general  public, 
banks,  governments  agencies,  and 
international  organizations. 

Dated  December  4. 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(PR  Doc.  91-29456  Filed  12-9-91:  8:45  am) 

WIXMa  COM  6714-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collectioo 
Subn>ltted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0194. 
Title:  National  Fire  Academy 
Executive  Fire  Officer  Program 
Application  for  Admission. 

Abstract:  FEMA  Form  95-22,  National 
Fire  Academy— Executive  Fire  Officer 
Program  Application  for  Admission,  is 
used  by  senior  level  executive  fire 
officers  to  apply  to  the  Executive  Fire 
Officer  Program.  FEMA  uses  the 
application  form  to  select  the  best 
qualified  applicants  for  admission  to  the 
program. 

The  program  is  offered  by  FEMA's 
United  States  Fire  Administration. 
National  Fire  Academy.  Applicants 
selected  to  the  program  will  complete 
four  senior  level  courses  over  a  four- 
year  period. 

Type  of  Respondents:  Individuals  or 
households.  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  300  hourti. 
Number  of  Respondents:  300. 
Estimated  Average  Burden  Hours  Per 
Response:  1  hour. 
Frequency  of  Response:  One-time. 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
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Officer.  Linda  Borror.  (202)  646-2824.  500 
C  Street.  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Gary  Waxman. 
(202)  395-734a  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building.  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  November  18. 1991. 
Wesley  C.  Moore. 

Director.  Office  of  Administrative  Support. 
[FR  Doc.  91-29459  Filed  12-9-91;  8:45  am| 

MUJNG  CODE  S71»-01-ll 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  3067-0200. 

r/Z/e;  Behavioral  Analysis  Survey:  In 
Support  of  Hurricane  Evacuation 
Studies. 

Abstract:  The  information  collected 
from  the  behavioral  analysis  survey  will 
be  used  to  develop  reliable  data 
concerning  the  expected  evacuation 
response  of  the  public  vulnerable  to 
hurricane  hazards.  The  data  is  needed 
to  estimate  the  time  necessary  to 
evacuate  the  public  in  the  face  of 
various  hurricane  scenarios.  Studies  are 
planned  for  the  following  areas: 
Northern  New  England  (Maine,  New 
Hampshire.  Massachusetts);  Myrtle 
Beach/Wilmington.  South  Carolina; 
Northeast  Florida;  Cape  Canaveral, 
Apalachicola.  Tampa  Bay,  Cedar  Key. 
Florida;  Vermillion  Bay,  Louisiana; 
Southwest  L,ouisiana:  Matagorda  Bay, 
Texas:  Puerto  Rico;  Virgin  Islands:  and 
Hawaii. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,020  Hours. 

Number  of  Respondents:  6.000. 

Estimated  A  verage  Burden  Hours  per 
Response:  10  minutes. 

Frequency  of  Response:  One-Time. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Ijnda  Borror,  (202)  646-2824.  500 
C  Street,  SW.,  Washington,  DC  20472. 


Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  November  20, 1991. 
Wesley  C  Moon. 

Director.  Office  of  Administrative  Support 
|FR  Doc  91-29462  Filed  12-9-01:  8:45  am] 
BILUNa  CODE  •7ia-M-M 


[FEMA-921-OR] 

Maine;  Amendment  to  a  Major  Disaster 
DedarathMi 

AQENCV:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

SUMMAflV:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Maine  (FEMA-921-DR).  dated 

November  7, 1991.  and  related 

determinations. 

dated:  November  1&  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 

Programs,  Federal  Emergency 

Management  Agency,  Washington,  DC 

20472,  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 

for  the  State  of  Maine,  dated  November 

7, 1991,  is  hereby  amended  to  include 

the  following  areas  among  those  areas 

determined  to  have  been  adversely 

affected  by  the  catastrophe  declared  a 

major  disaster  by  the  President  in  his 

declaration  of  November  7, 1991: 

CumberlanJ  County  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Deputy  Associate  Director.  State  a/id  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  91-29463  Filed  12-9-91:  8:45  am] 

aiLUNQ  CODE  671«-01-ll 


; 


[FEMA-921-OR] 

Maine;  Amendment  to  a  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine  (FEMA-921-DR).  dated 


November  7, 1991.  and  related 
determinations. 
dated:  November  27. 1991.     . 
FOR  FURTHER  INFORMATION  CONTACT 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Maine,  dated  November 
7, 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  7, 1991: 

The  counties  of  Knox.  Lincoln,  and 
Sagadahoc  for  Individual  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Richaitl  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local  ' 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doa  91-29485  Filed  12-9-91:  8:45  am] 

WLUNO  CODE  e71»-0t-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttte  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(PerfomuMice) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indenrnification  of  Passengers  for 
Nonperformance  of  Transportation  - 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Hanseatic  Tours  Reisendienst  GmbH 

and  Renaissance  Cruises,  Inc.,  1800 

Eller  Drive,  suite  300,  Fort  Lauderdale, 

Florida  33335-0307. 
Vessel:  Hanseatic  Renaissance  V). 

Dated:  December  5. 1991. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc  91-29488  Filed  12-&-91:  8:45  am] 

BtLUNQ  CODE  STSO-fll-N 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

December  4. 1991. 

backoround:  Notice  is  hereby  given  of 
the  submission  of  a  proposed 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
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November  7, 1991.  and  related 

determinations. 

dated:  November  27. 1991.     . 

FOR  FURTHER  INFORMATION  CONTACT 

Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Maine,  dated  November 
7, 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  7, 1991; 

The  counties  of  Knox,  Lincoln,  and 
Sagadahoc  for  Individual  Assistance  only. 
(Catalog  of  Federal  Domestic  Assistance  Na 
63.516.  Disaster  Assistance) 

Rkhaid  W.  Krinua. 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support  Federal  Emergency 
Management  Agency. 
(FR  Doa  91-29465  Filed  12-9-91:  8:45  am] 

BIUIIM  CODE  (TIKOI-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttw  Protection  of  ttte 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation  • 
pursuant  to  the  provisions  of  section  3. 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  ptui 
540.  as  amended: 
Hanseatic  Tours  Reisendienst  GmbH 

and  Renaissance  Cruises.  Inc.,  1800 

Eller  Drive,  suite  300,  Fort  Lauderdale, 

Florida  33335-0307. 
Vessel:  Hanseatic  Renaissance  V). 

Dated:  December  5. 1991. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc  91-29488  Filed  12-9-91:  8:45  am] 

BtLUNQ  COOC  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

December  4. 1991. 

backoround:  Notice  is  hereby  given  of 
the  submission  of  a  proposed 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 


Federal  Register  /  Vol.  56.  No.  237  /  Tuesday,  December  10,  1991  /  Notices 


64517 


review  and  approval  under  the 
Paperwork  Reduction  Act  (title  44  U.S.C. 
chapter  35)  and  under  OMB  regulations 
on  Controlling  Paperwork  Burdens  on 
the  Public  (5  CFR  part  1320).  Details  on 
the  proposed  information  collection  are 
provided  below. 

DATES:  Comments  on  this  proposed 
information  collection  are  welcome  and 
should  be  submitted  on  or  before 
January  10, 1992. 

ADDRESSES:  Comments  should  be  sent 
both  to  the  agency  clearance  officer  and 
to  the  OMB  desk  officer,  as  follows. 
Federal  Reserve  Board  Clearance 
Officer— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829). 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503  (202-395-7340). 
FOR  FURTHER  INFORMATION  CONTACr 
Henry  S.  Terrell,  Senior  Economist  (202- 
452-3785),  Division  of  International 
Finance,  and  Martha  C.  Bethea,  Deputy 
Associate  Director  (202^52-3181), 
Division  of  Research  and  Statistics. 
Request  for  OMB  approval  for  the 
following  new  supplement  to  be  added 
to  the  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks  (EFIEC  002;  OMB  No.  7100-0032): 
Report  title:  Report  of  Assets  and 
Liabilities  of  a  Non-U.S.  Branch  That 
is  Managed  or  Controlled  by  a  U.S. 
Branch  or  Agency  of  a  Foreign  (Non- 
U.S.)  Bank. 
Agency  form  number:  EFIEC  002S. 
OMB  Docket  number:  7100-0032. 
Frequency:  Quarterly. 
Reporters:  U.S.  branches  and  agencies 

of  foreign  banks. 
Annual  reporting  hours:  6,000. 
Estimated  average  hours  per  response: 

6. 
Number  of  respondents:  250. 
Small  businesses  are  not  affected. 
The  proposed  information  collection 
would  be  mandatory  (12  U.S.C. 
3105(b)(2):  12  U.S.C.  1817(a);  and  12 
U.S.C.  3102(b))  and  would  be  given 
confidential  treatment. 
summary:  On  a  quarterly  basis,  all  U.S. 
branches  and  agencies  of  foreign  banks 
are  required  to  file  detailed  schedules  of 
their  assets  and  liabilities  in  the  form  of 
a  condition  report  and  a  variety  of 
supporting  schedules  (FIEF  002).  The 
report  is  collected  and  processed  by  the 
Federnl  Reserve  on  behalf  of  all  three 
federal  bank  regulatory  agencies.  The 
Federal  Financial  Institutions 


Examination  Council  (FIEC),  on  behalf 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System,  proposes  the  addition 
of  a  supplement  to  the  quarterly  FIEC 
002  report.  The  new  supplement  (FIEC 
002S)  would  collect  information  on 
assets  and  liabilities  of  any  non-U.S. 
branch  that  is  managed  or  controlled  by 
a  U.S.  branch  or  agency  of  a  foreign 
bank.  Managed  or  controlled  means  that 
the  majority  of  the  responsibility  for 
business  decisions  or  the  responsibility 
for  recordkeeping  for  that  foreign  branch 
resides  at  the  U.S.  branch  or  agency. 

A  separate  supplement  would  be 
completed  for  each  applicable  foreign 
branch.  The  supplements  would  be  filed 
quarterly  along  with  the  U.S.  branch  or 
agency's  FIEC  002. 

The  supplement  would  be 
implemented  as  of  March  1992.  A  listing 
of  the  proposed  data  items  is  provided 
as  attachment  1;  draft  instructions  are 
provided  as  attachment  2. 
SUPPLEMENTARY  INFORMATION:  For  a 
number  of  years  foreign  banks  have 
conducted  a  large  banking  business  at 
branches  domiciled  in  offshore  centers, 
primarily  in  the  Cayman  Islands  and  the 
Bahamas.  For  a  fee.  foreign  banks  are 
able  to  use  these  offshore  branches  to 
conduct  a  banking  business  free  of  any 
U.S.  reserve  requirements,  FDIC 
premiums,  or  statistical  reporting 
requirements.  While  nominally 
domiciled  in  these  offshore  centers, 
these  branches  are  often  largely  run  out 
of  the  banks'  U.S.  agency  or  branch 
office,  with  a  separate  set  of  books  but 
often  with  overi.^pping  management 
responsibilities.  The  transactions  of 
these  offshore  branches  are  often  largely 
with  U.S.  residents.  Therefore,  the 
situation  exists  where  a  large  amount  of 
banking  business  is  being  conducted  in 
the  United  States  with  U.S.  residents  for 
which  no  statistical  reporting  is 
available.  The  same  statistical  problem 
does  not  exist  for  offshore  branches  of 
U.S.  banks  because  several  statistical 
reports  are  collected  covering  their 
operations  in  these  centers. 

Relatively  little  is  known  about  the 
magnitude  of  the  activities  of  non-U.S. 
banks  in  these  centers.  The  negligible 
physical  presence  of  banking  personnel 
makes  it  difficult  for  local  authorities  to 
communicate  with  the  banks  if  there 
were  any  questions  about  any  data  that 
might  be  collected.  Since  multinational 
banks  are  now  supervised  in  large 
measure  on  a  consolidated  basis,  foreign 
authorities  have  had  limited  interest  in 
data  covering  only  the  positions  of 
individual  branches  of  their  banks  for 
supervisory  purposes. 

The  current  situation  where  foreign 
bank  activities,  including  large  and 


potentially  volatile  transactions  with 
U.S.  residents,  escape  statistical 
reporting  is  not  acceptable  for  several 
reasons.  Better  data  are  needed:  (1)  To 
monitor  deposit  and  credit  transactions 
of  U.S.  residents;  (2)  for  monitoring  the 
impact  of  policy  changes  such  as  the  cut 
in  reserve  requirements  last  December: 
(3)  for  analyzing  structural  issues 
concerning  foreign  bank  activity  in  U.S. 
markets;  (4)  for  understanding  flows  of 
banking  funds  and  indebtedness  of 
developing  countries  in  connection  with 
data  collected  by  the  International 
Monetary  Fund  (IMF)  and  the  Bank  for 
International  Settlements  (BIS)  that  are 
used  in  economic  analysis;  and  (5)  to 
provide  information  that  will  assist  in 
the  supervision  of  U.S.  offices  of  foreign 
banks,  which  often  are  managed  joinlly 
with  these  branches. 

For  these  reasons  the  Federal  Reserve 
proposes  that  a  schedule  along  the  lines 
of  the  one  shown  in  the  attachment  be 
added  as  soon  as  possible  to  the  FFIEC 
002  "Call  Report"  for  U.S.  agencies  and 
branches  of  foreign  banks.  The  schedule 
proposed  would  offer  detail  on 
transactions  with  U.S.  residents  and 
with  residents  of  the  banks'  home 
country.  In  most  cases  these  data  should 
cover  a  large  proportion  of  their  total 
activities  since  many  of  the  non-G-10 
bank  branches  have  heavy  exposures  to 
their  home  countries  and  G-10  banks 
are  dealing  largely  with  U.S.  customers. 
The  data  would  improve  U.S.  deposit 
and  credit  data  and  data  on 
international  indebtedness,  and  would 
be  of  assistance  to  U.S.  bank 
supervisors  in  determining  the  extent  of 
assets  managed  and  controlled  by  the 
U.S.  agency  or  branch  of  the  foreign 
bank.  In  theory  a  foreign  bank  with  an 
offshore  branch  and  no  U.S.  presence 
would  escape  reporting.  In  practice  this 
omission  is  likely  to  be  relatively  minor 
because  each  of  the  fifty  largest  non- 
U.S.  banks  in  the  worid  operates  at  least 
one  agency  or  branch  in  the  United 
States. 

The  FFIEC  002  itself  would  assist  in 
developing  a  reporting  panel  for  the 
schedule  because  it  collects  information 
on  the  agencies'  and  branches'  due  to 
and  due  from  their  related  Caribbean 
branches.  Any  entry  in  either  cell  as  a 
minimum  would  signal  a  related  branch 
in  the  Caribbean,  and  would  indicate  a 
need  to  complete  the  proposed  schedule 
About  half  of  the  neariy  600  U.S. 
agencies  and  branches  reported  some 
transactions  with  their  related  branches 
in  the  Caribbean,  with  total  gross  claims 
on  related  Caribbean  branches  of  S80.1 
billion  and  gross  liabilities  to  Caribbean 
branches  of  $100.7  billion,  suggesting  a 
large  panel  of  banks  would  have  to 
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complete  the  new  schedule.  U.S. 
agencies  and  branches  reporting 
transactions  with  related  Caribbean 
branches  had  total  assets  of  about  $450 
billion. 

Description  of  Infonnation  Collection 

The  supplement  covers  all  of  the 
foreign  branch's  assets  and  liabilities, 
regardless  of  the  currency  in  which  they 
are  payable.  The  supplement  also  covers 
transactions  with  all  entities,  both 
related  and  nonrelated.  regardless  of 
location.  All  due  from/due  to 
relationships  with  related  institutions, 
both  depository  and  nondepository, 
would  be  reported  on  a  gross  basis — 
that  is,  without  neeting  due-from  and 
due-to  items  against  each  other.  This 
reporting  treatment  of  due  to/due  from 
transactions  with  related  institutions 
parallels  the  treatment  called  for  in 
Schedule  M  of  the  FFIEC  002.  Due  From/ 
Due  to  Related  Institutions  in  the  U.S. 
and  in  Foreign  Countries. 

Both  the  assets  and  the  liabilities 
sections  of  the  proposed  supplement  call 
for  detail  by  location  and  type  of  the 
other  party  to  the  transaction  and  by 
whether  the  transaction  is  denominated 
in  U.S.  or  non-U.S.  currency.  In  addition, 
for  claims  on  U.S.  addressees  (other 
than  related  depository  institutions) 
denominated  in  U.S.  dollars,  detail  on 
type  of  claim  is  required.  In  general,  the 
definitions  of  the  specific  types  of 
claims  (that  is.  portfolio  items)  called 
for,  and  their  reporting  treatment, 
correspond  to  the  FFIEC  002  definitions 
of  those  items. 

Further  detail  on  transactions  with 
U.S.  addressees  denominated  in  U.S. 
dollars  also  is  called  for  in  a 
Memoranda  section. 

All  items  would  be  reported  in  U.S. 
dollars.  Transactions  denominated  in 
other  currencies  would  be  converted  to 
U.S.  dollars  under  currency  translation 
procedures  used  for  the  FFIEC  002. 

The  supplement  would  be  completed 
as  of  the  close  of  business  of  the  last 
calendar  day  of  the  quarter  (March. 
June.  September,  and  December)  and 
submitted  to  the  Federal  Reserve  Bank 
along  with  the  managing  U.S.  branch  or 
agency's  FFIEC  002  under  the  filing 
schedule  and  procedures  stipulated  for 
that  report.  (The  Federal  Reserve  serves 
as  the  collection  agent  for  the  FFIEC  002. 
The  report  is  submitted  to  the  Federal 
Reserve  Bank  in  whose  district  the 
reporting  U.S.  branch  or  agency  is 
located.) 

Legal  Status 

This  report  is  required  by  law  (12 
U.S.C.  3105(b)(2):  12  U.S.C.  1817(a):  and 
12  U.S.C.  3102(b)).  The  data  will  be 
given  confidential  treatment. 


Ek>ard  of  Ck>vemors  of  the  Federal  Reserve 
System.  December  4. 1991. 
WUliaaa  W.  Wiles, 
Secretary  of  the  Board. 

Supplement — Report  of  Assets  and 
Liabilities 

Non-U.S.  Branch  Licensed  in 

(Country) 
ASSETS 

1.  Claims  on  U.S. -domiciled  offices  of  related 

depository  institutions  denominated  in 
U.S.  dollars 

2.  Claims  on  all  other  U.S.  addresses 

(including  related  nondepository 
institutions)  denominated  in  U.S.  dollars: 

a.  Balances  due  from  nonrelated  depository 
institutions: 

(1)  With  remaining  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

b.  Securities: 

(1)  U.S.  Treasury  securities  and  U.S. 
Government  agency  and  corporation 
obligations 

(2)  All  other  securities 

c.  Loans: 

(1)  Loans  secured  by  real  estate 

(2)  Loans  to  nonrelated  depository 
institutions  in  the  United  States 

(3)  Commercial  and  industrial  loans 

(4)  All  other  loans 

(5)  Less:  Any  unearned  income  on  loans 
reflected  in  Items  2.c(l)  through  2.c(4) 
above 

(6)  Total  loans,  net  of  unearned  income 
(sum  of  Items  2.c(l)  through  2.c(4)  minus 
Item  2.c(S) 

d.  All  other  claims 

e.  Total  claims  on  U.S.  addresses  other 
than  related  depository  institutions, 
denominated  in  U.S.  dollars  (sum  of 
Items  2.a.  2.b.  2.c(6),  and  2.d) 

3.  Claims  on  all  U.S.  addresses  denominated 

in  currencies  other  than  U.S.  dollars 

4.  Claims  on  home-country  addressees 

denominated  in  any  currency: 

a.  Related  depository  institutions 

b.  Nonrelated  depository  institutions 

c.  Home-country  government  and  ofFicial 
institutions  (including  home-country 
central  bank] 

d.  All  other  home-country  addressees 

5.  Claims  on  all  other  non-U.S.  addressees 

denominated  in  any  currency 

6.  All  other  assets 

7.  Total  assets  (sum  of  Items  1,  2.e.  3,  4.  5.  and 

8) 
Non-U.S.  Branch  Licensed  in 

(Country) 
LIABILITIES 

8.  Liabilities  to  U.S.-domiciled  offices  of 

related  depository  institutions 
denominated  in  O.S.  dollars 

9.  Liabilities  to  all  other  U.S.  addressees 

(including  related  nondepository 
institutions)  denominated  in  U.S.  dollars: 
a.  Liabilities  to  nonrelated  depository 
institutions  in  the  U.S.: 

(1)  With  remaining  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ( "term") 


b.  Liabilities  to  all  other  U.S.  addressees 
denominated  in  U.S.  dollars 

(1)  With  remaining  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

10.  Liabilities  to  all  U.S.  addressees 

denominated  in  currencies  other  than 
U.S.  dollars 

11.  Liabilities  to  home-country  addressees 

denominated  in  any  currency: 

a.  Related  depository  institutions 

b.  Nonrelated  depository  institutions 

c.  Home-country  government  and  official 
institutions  (including  home-country 
central  bank) 

d.  All  other  home-country  addressees 

12.  Liabilities  to  all  other  non-U.S.  addressees 

denominated  in  any  currency 

13.  All  other  liabilities 

14.  Total  liabilities  (sum  of  Items  8  through 

13) 
Non-U.S.  Branch  Licensed  in 

(Country) 

MEMORANDA— Transactions  with  U.S. 
addressees  denominated  in  U.S.  dollars 

1.  Amount  included  in  Items  1  and  2.d  above 

for  U.S.  Government  securities 
purchased  under  agreements  to  resell: 

a.  With  original  maturities  of  one  day  or 
under  continuing  contract 

b.  All  other  maturities 

2.  Amount  included  in  Items  8  and  9  above 

for  U.S.  Government  securities  sold 
under  agreements  to  repurchase: 

a.  With  depository  institutions  in  the  U.S. 
(related  and  nonrelated)  (included  in 
Items  8  and  9.a  above): 

(1)  With  original  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

b.  With  all  other  U.S.  addressees  (included 
in  Item  9.b  above): 

(1)  With  original  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

3.  Amount  included  in  Item  9.b  above  for 

negotiable  certificates  of  deposit  issued 
by  the  reporting  foreign  branch: 

a.  Held  in  custody  by  the  reporting  foreign 
branch  or  by  the  managing  U.S.  branch 
or  agency 

b.  All  other 

4.  Amount  included  in  Item  9.b  above  for 

deposits  that  are  guaranteed  payable  in 
the  U.S.  or  for  which  the  depositor  is 
guaranteed  payment  by  a  U.S.  office: 

a.  With  original  maturities  of  one  diiy  or 
under  continuing  contract  ("overnight") 

b.  Ail  other  maturities  ("term") 

REPORT  OF  ASSETS  AND  LIABILITIES  OF 
A  NON-U.S.  BRANCH  THAT  IS  MANAGED 
OR  CONTROLLED  BY  A  U.S.  BRANCH  OR 
AGENCY  OF  A  FOREIGN  (NON-U.S.)  BANK 

L  General  InstnicUons 

Who  Must  Report 

The  Supplement  must  be  completed 
by  any  U.S.  branch  or  agency  of  a 
foreign  (non-U.S.)  bank  that  manages  or 
controls  a  banking  branch  of  its  parent 
bank  that  is  licensed  outside  the  SO 
states  of  the  United  States  or  the  District 
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b.  Liabilities  to  all  other  U.S.  addressees 
denominated  in  U.S.  dollars 

(1)  With  remaining  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

10.  Liabilities  to  all  U.S.  addressees 

denominated  in  currencies  other  than 
U.S.  dollars 

11.  Liabilities  to  home-country  addressees 

denominated  in  any  currency: 

a.  Related  depository  institutions 

b.  Nonrelated  depository  institutions 

c  Home-country  government  and  ofTiciul 
institutions  (including  home-country 
central  bank) 

d.  All  other  home-country  addressees 

12.  Liabilities  to  all  other  non-U.S.  addressees 

denominated  in  any  currency 

13.  All  other  liabilities 

14.  Total  liabilities  (sum  of  Items  8  through 

13) 
Non-U.S.  Branch  Licensed  in 

(Country) 

MEMORANDA— Transactions  with  U.S. 
addressees  denominated  in  U.S.  dollars 

1.  Amount  included  in  Items  1  and  2.d  above 

for  U.S.  Government  securities 
purchased  under  agreements  to  resell: 

a.  With  original  maturities  of  one  day  or 
under  continuing  contract 

b.  All  other  maturities 

2.  Amount  included  in  Items  8  and  9  above 

for  U.S.  Government  securities  sold 
under  agreements  to  repurchase: 

a.  With  depository  institutions  in  the  U.S. 
(related  and  nonrelated)  (included  in 
Items  8  and  9.a  above): 

(1)  With  original  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

b.  With  all  other  U.S.  addressees  (included 
in  Item  9.b  above): 

(1)  With  original  maturities  of  one  day  or 
under  continuing  contract  ("overnight") 

(2)  All  other  maturities  ("term") 

3.  Amount  included  in  Item  9.b  above  for 

negotiable  certificates  of  deposit  issued 
by  the  reporting  foreign  branch: 

a.  Held  in  custody  by  the  reporting  foreign 
branch  or  by  the  managing  U.S.  branch 
or  agency 

b.  All  other 

4.  Amount  included  in  Item  9.b  above  for 

deposits  that  are  gtiaranteed  payable  in 
the  U.S.  or  for  which  the  depositor  is 
guaranteed  payment  by  a  U.S.  office: 

a.  With  original  maturities  of  one  duy  or 
under  continuing  contract  ("overnight") 

b.  Ail  other  maturities  ("term") 

REPORT  OF  ASSETS  AND  LIABILITIES  OF 
A  NON-U.S.  BRANCH  THAT  IS  MANAGED 
OR  CONTROLLED  BY  A  U.S.  BRANCH  OR 
AGENCY  OF  A  FOREIGN  (NON-U.S.)  BANK 

L  General  InstnicUons 

Who  Must  Report 

The  Supplement  must  be  completed 
by  any  U.S.  branch  or  agency  of  a 
foreign  (non-U.S.)  bank  that  manages  or 
controls  a  banking  branch  of  its  parent 
bank  that  is  licensed  outside  the  50 
slates  of  the  United  States  or  the  District 
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of  Columbia  (hereafter  referred  to  as  a 
"foreign  branch ').  Managed  or 
controlled  means  that  the  majority  of 
the  responsibility  for  business  decisions 
or  the  responsibility  for  recordkeeping 
for  that  "foreign  branch  '  resides  at  the 
U.S.  branch  or  agency.  (One  example  of 
a  need  to  report  would  be  if  the  Chief 
Operating  Officer  or  Chief  Executive 
Officer  for  both  the  U.S.  branch  or 
agency  and  the  "foreign  branch"  are  the 
same  person.) 

A  separate  Supplement  must  be 
completed  for  each  applicable  foreign 
branch.  No  consolidation  of  statements 
for  multiple  branches  is  permitted. 

Supplements  shall  be  filed  with  the 
U.S.  branch  or  agency's  FFIEC  002. 
Please  refer  to  the  FFIEC  002  General 
Instructions.  Where  and  When  to 
Submit  the  Report 

Scope  of  the  Supplement 

The  Supplement  covers  all  of  the 
foreign  branch's  assets  and  liabilities, 
regardless  of  the  currency  in  which  they 
are  payable.  The  Supplement  also 
covers  transactions  with  all  entities, 
both  related  and  nonrelated,  regardless 
of  their  location. 

All  due  from/due  to  relationships  with 
related  institutions  (both  depository  and 
nondepository)  are  to  be  reported  on  a 
gross  basis — i.e..  without  netting  due- 
from  and  due-to  items  against  each 
other.  This  reporting  treatment  of  due 
to/due  from  transactions  with  related 
institutions  parallels  the  treatment 
called  for  the  Schedule  M  of  the  FHEC 
002,  Due  From/Due  to  Related 
Institutions  in  the  U.S.  and  in  Foreign 
Countries.  That  is.  the  gross  due  from 
and  gross  due  to  items  to  be  reported 
will  include  all  claims  between  the 
foreign  branch  and  any  related 
institutions  (whether  depository  or 
nondepository)  arising  in  connection 
with: 

(1)  Deposits  of  any  kind. 

(2)  Loans  and  borrowings  of  any  kind. 

(3)  Overdrafts,  federal  funds  and 
repurchase  and  resale  agreements. 

(4)  Claims  resulting  from  clearing 
activities,  foreign  exchange 
transactions,  bankers  acceptance 
transactions,  and  other  activities. 

(5)  Capital  flows  and  contributions. 

(6)  Gross  unremitted  profits  and  any 
accounting  or  regulatory  allocation 
entered  on  the  books  of  the  reporting 
foreign  branch  that  ultimately  affect 
unremitted  profits  such  as  statutory  or 
regulatory  capital  requirements,  reserve 
accounts,  and  allowance  for  possible 
loan  losses. 

(7)  Any  other  transactions  or  entries 
resulting  in  claims  between  the  reporting 
foreign  branch  and  its  head  office  and 
other  related  institutions. 


Report  Date 

Reports  are  to  be  prepared  as  of  the 
close  of  business  on  the  last  calendar 
day  of  the  quarter  (March,  )une, 
September,  and  December). 

How  to  Report 

Currency  Translation 

For  some  line  items  the  report 
distinguishes  between  transactions 
denominated  in  U.S.  dollars  and 
transactions  denominated  in  other 
currencies.  However,  all  items  shall  be 
reported  in  U.S.  dollars.  Transactions  or 
balances  denominated  in  currencies 
other  than  the  U.S.  dollar  shall  be 
converted  to  U.S.  dollar  equivalents 
prior  to  their  incorporation  in  the  report. 

If  an  asset  or  liability  may  be  paid 
optionally  in  either  U.S.  dollars  or  in 
another  currency,  report  that  transaction 
as  denominated  in  U.S.  dollars. 

Rounding 

See  the  entry  for  "Rounding"  in  the 
General  Instructions  for  preparation  of 
the  FFIEC  002. 

Negative  Entries 

Negative  entries  are  not  permitted  for 
any  item. 

Total  Assets  Must  Equal  Total 
Liabilities 

In  order  to  report  on  this  form, 
exchange  rates  are  used  to  convert  non- 
U.6?"currency  values  into  equivalent  U.S. 
dollar  values.  Changes  in  those 
exchange  rates  may  create  unrealized 
gains  or  unrealized  losses.  If  such  a  gain 
or  loss  is  not  reflected  in.  for  example, 
an  equity  or  unremitted  profit  account 
on  the  foreign  branch's  own  books,  there 
will  be  a  discrepancy  between  total 
assets  and  total  liabilities  on  this  report 
unless  an  adjustment  is  made.  In  such 
cases,  the  foreign  branch's  liabilities  to 
its  parent  bank,  which  would  be 
included  in  Item  ll.a,  should  be 
increased  to  reflect  unrealized  gains  and 
should  be  reduced  to  reflect  unrealized 
losses. 

General  Definitions 

Related  and  Nonrelated  Institutions 

In  certain  line  items,  the  Supplement 
distinguishes  between  transactions  of 
the  reporting  foreign  branch  with  related 
and  nonrelated  depository  institutions. 
For  purposes  of  the  Supplement,  the 
definition  of  "related  depository 
institution"  corresponds  to  that  used  for 
the  FFIEC  002  itself.  Please  refer  to  the 
entry  for  "Related  Institutions"  in  the 
Glossary  section  of  the  FHEC  002 
instructions  and  to  the  reporting 
instructions  for  Schedule  M  of  that 
report. 


U.S.  and  Non-U.S.  Addressees 
(Domicile) 

The  Supplement  also  distinguishes 
between  transactions  of  the  reporting 
foreign  branch  with  U.S.  addressees  and 
non-U.S.  addressees.  For  related 
institutions  (whether  depositor^'  or 
nondepository).  the  definitions  of  U.S. 
and  non-U.S.  addressees  (domicile) 
correspond  to  those  used  for  Schedule  M 
of  the  FFIEC  002.  That  is,  "U.S. 
addressees "  encompasses  offices 
domiciled  in  the  50  states  of  the  United 
States  and  the  District  of  Columbia. 
"Non-U.S.  addressees"  encompasses 
offices  domiciled  in  a  foreign  country,  in 
Puerto  Rico,  or  in  a  U.S.  territory  or 
possession.  For  additional  information, 
see  the  detailed  instructions  for 
preparation  of  Schedule  M. 

For  nonrelated  parties,  the  definitions 
of  U.S.  and  non-U.S.  addressees 
correspond  to  those  used  in  the  FFIEC 
002  for  determining  the  domicile  of 
customers  of  the  respondent.  That  is, 
"U.S.  addressees"  encompasses 
residents  of  the  50  states  of  the  United 
Slates,  the  District  of  Columbia,  Puerto 
Rico,  and  U.S.  territories  and 
possessions.  "Non-U.S.  addressees" 
encompasses  residents  of  any  foreign 
country.  For  additional  information,  see 
the  entry  for  "Domicile"  in  the  Glossary 
section  of  the  FFIEC  002  instructions. 

Transactions  with  International 
Banking  Facilities  (IBFs),  whether 
related  or  nonrelated.  are  regarded  as 
transactions  with  U.S.  addressees. 

Maturities 

Several  items  call  for  a  maturity 
breakdown  between  those  transactions 
with  maturities  of  one  day  or  under 
continuing  contract  ('overnighf')  and 
those  transactions  with  all  other 
maturities  ("term"). 

One-day  transactions  are  those  that 
are  (1)  made  on  one  business  day  and 
maturing  on  the  next  business  day.  (2) 
made  on  Friday  to  mature  on  Monday. 
or  (3)  made  on  the  last  business  day 
prior  to  a  holiday  (for  either  or  both 
parties  to  the  transaction)  that  mature 
on  the  first  business  day  after  the 
transaction. 

A  continuing  contract  is  a  contract  or 
agreement  that  remains  in  effect  for 
more  than  one  business  day  but  has  no 
specified  maturity  and  that  does  not 
require  advance  notice  of  either  party  to 
terminate.  Such  contracts  may  also  be 
known  as  rollovers  or  as  open-end 
agreements. 

All  other  maturities.  This  maturity 
category  encompasses  transactions 
maturing  in  more  than  one  business  day 
that  are  not  under  continuing  contract. 
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II.  Line  Item  lostructions 

Both  the  assets  and  liabilities  sections 
of  the  Supplement  call  for  detail  by 
location  and  type  of  the  other  party  to 
the  transaction  and  by  whether  the 


transaction  is  denominated  in  U.S.  or 
non-U.S.  currency. 

In  addition,  for  claims  on  U.S. 
addresses  (other  than  related  depository 
institutions!  denominated  in  U.S. 
dollars,  detail  on  type  of  claim  is 
required.  In  general,  the  definitions  of 


the  specific  types  of  claims  (i.e.. 
portfolio  items)  called  for,  and  their 
reporting  treatment,  correspond  to  the 
FFIEC  002  definitions  of  those  items.  As 
appropriate,  references  to  specific  FFIEC 
002  line  items  are  provided. 


Assets 


Item  No. 


2.a.. 


2  a(1) . 
2a(2). 
2.b 


2b(1). 
2b(2). 


2.C. 


2.C0).. 

2.c(3).. 
2.c(4). 


2.a.. 


4a 


Captions  and  instructions 


2.c(5) 

2c(6) 
2.(1 


4.b.. 


Claims  on  U.S-domtciled  offices  of  related  depository  irtslitutions  denominated  m  U.S.  dollars  Report,  on  a  gross  basis,  all  claims  on  U  S  - 
doflfiicited  o«icos  of  related  depository  institutions  (including  their  IBFs),  as  defined  lor  Schedule  M.  Column  A.  Items  1  a  and  1  b.  that  are 
denominated  in  U.S.  dollars.  Please  refer  to  the  instructions  lor  Schedule  M  and  to  the  entnes  in  the  General  Definitions  section  of  this 
Supplement  for  "Related  and  Nonrelated  Institutions"  and  "US.  and  Non-US.  Addressees."  As  noted,  U.S.-domialed  offices  of  related 
depository  institutions  are  those  offices  located  in  the  50  states  of  the  U.S.  and  the  District  of  Columbia. 

Claims  on  all  other  US.  addressees  (including  related  nondepositoy  institutions)  denominated  in  U.S.  dollars.  As  noted  in  the  General 
Deftnrtions  section  above,  for  related  nondeposrtory  institutions,  "U.S.  addressees"  encompasses  institutions  domiciled  in  the  50  states  of  the 
United  States  and  the  Distnct  of  Columbia.  For  all  nonrelated  entities  (both  depository  and  nondepository),  "US.  addressees"  encompasses 
residents  of  the  50  states  of  the  United  States,  the  Dtstnct  of  Columbia.  Puerto  Rico,  and  U.S.  terntones  and  possessions. 

Balances  due  from  nonrelated  depository  institutions  m  the  US  Report  by  remaining  maturity  in  the  appropriate  category  below  all  balances  due 
from  nonrelated  depository  instrtutKjns  domiciled  in  the  U.S.,  as  defined  for  Schedule  A.  Item  3,  that  are  denominated  in  U  S   dollars 

For  defmitioos  of  the  matunty  categooes  called  for  below,  see  the  entry  for  "Matu,-ities"  in  the  General   Definitions   section  above 

With  remaining  matunties  of  one  day  or  under  continuing  contract  ( "overnight "). 

All  oilier  maturities  ( "term  '"t. 

Securities  Include  m  this  item  all  securities,  as  defined  for  Sctiedule  RAL.  Items  1b  and  Vc,  that  are  issued  by  US  addressees  and 
denominated  in  U.S.  dollars.  Please  note  that  as  stated  in  those  definitions,  securities  purchased  under  agreements  to  resell  are  not  reported 
as  securities.  For  purposes  of  this  Supplement,  soch  transactions  shall  be  included  in  Item  2.d  below. 

US.  Treasury  secuhties  and  U.S.  Government  agency  and  corporation  obligations.  Report  those  secunties  as  defined  for  Schedule  RAL  Items 
l.b(l)  and  l.b<2).  that  are  denominated  in  U.S.  dollars. 

All  omer  securities.  Report  all  other  bonds,  notes,  debentures,  and  corporate  slock  (including  securities  of  state  and  local  governments  in  the 
U.S.),  as  defined  for  Schedule  RAL.  Item  i.e.  that  are  issued  by  U.S.  addressees  and  denominated  in  U.S.  dollars 

Loans.  Report  in  the  appropnate  subitem  below  the  aggregate  booK  value  of  ail  US.  dollar-denominated  loans  (and  leases)  to  U  S  addressees 
(other  than  related  depository  institutions),  before  deduction  of  any  allowance  for  loan  losses  (which  is  to  be  reported  in  Item  4  a  or  1 1  a)  but 
net  of  any  specific  reserves  Each  subitem  should  be  reported  net  of  (1)  unearned  income  (to  the  extent  possible)  and  (2)  deposits 
accumulated  for  the  payment  of  personal  loans  (hypothecated  deposits).  For  additional  general  inlormation  on  loans,  please  refer  to  the 
general  instructions  for  FFIEC  002  Schedule  C,  Loans  References  to  specific  line  items  in  Schedule  C  are  provided  for  each  subitem  below 

Loans  secured  by  real  estate.  Report  all  loans  secured  by  real  estate,  as  defined  for  Schedule  C.  Item  1.  that  are  made  to  U  S  addressees 
(ottier  than  related  depository  institutions)  and  denominated  in  U.S.  dollars.  (Also  see  the  Glossary  entry  in  the  FFIEC  002  instructions  for 
Loans  Secured  tjy  Real  Estate") 

Loans  to  nonrelated  depository  institutions  in  the  U.S.  Report  all  loans  to  nonrelated  depository  institutions  in  the  U.S.,  as  defined  lor  Schedule 
C,  Items  2  a  and  2.b.  that  are  denominated  in  U.S.  dollars. 

Corpmeraal  and  mdustnal  loans.  Report  all  commercial  and  industrial  loans  to  US  addressees,  as  defined  for  Schedule  C.  Item  4  a  that  are 
denominated  in  U.S.  dollars. 

All  other  loans.  Report  all  other  loans  to  US  addressees  (other  than  related  depository  institutions)  denominated  in  U.S.  dollars  that  cannot 
property  be  reported  in  one  of  the  preceding  loan  items.  Inducing  such  loans  that  are  called  for  in  the  following  items  on  Schedule  C  of  the 

•  Item  3.  Loans  to  other  financial  institutions. 

•  Item  5.8.  Acceptances  of  otfier  U.S.  banks. 

•  Item  7,  Loans  for  purchasing  or  carrying  securities  (secured  and  unsecured) 

•  Item  8.  AH  other  toans  (including  obligatons  other  than  secunties  of  state  and  local  governments  in  the  U.S.;  loans  to  individuals  and  lease 
financing  receivabies  (net  of  unearned  income)). 

Le^  Any  '^^oamed  income  on  loans  reflected  in  Items  Zci  iy-2.c(4)  above.  As  noted  earlier,  to  the  extent  possible,  the  preferred  treatment  is 
to  report  the  specrfk:  ksan  categones  net  of  unearned  income.  A  reporting  institution  should  enter  here  unearned  income  only  to  the  extent  that 
It  «  included  m  (i.e  .  not  deducted  from)  the  and  various  loan  items  (Items  2.c(l)  and  through  2.c(4))  above.  If  a  respondent  reports  each  loan 
Item  above  net  of  unearned  income,  enter  a  zero  or  the  word  "none"  for  Item  2.c(5). 

Total  loans,  nef  of  unearned  income.  Report  the  sum  of  Hems  2.c(l)  through  2.c(4)  minus  Item  2.c(5). 

OOier  claims.  Report  any  remaining  U.S.  doltar-denonwiated  claims  on  U.S.  addressees  (other  than  related  depository  institutions)  that  cannot 
properly  be  reported  in  Items  2.a  through  2.c  above,  such  as: 

•  Federal  funds  soW  and  securities  purchased  under  agreements  to  resell,  as  defined  for  Sctiedule  RAL.  Item  Id,  that  are  transacted  with 
U.S.  addressees  and  denominated  in  U.S.  dollars, 

•  (^lomers  lwbil.1y  to  the  reporting  foreign  branch  on  acceptances  outstanding-to  U.S.  addressees,  as  defined  for  Schedule  RAL.  Item 
1.f(1),  denominated  m  US.  dollars. 

c  ?L^  °^^  '^'*^*'  "*  '*®*"^  ^°'  Schedule  RAL.  Item  l.g.  on  U.S.  addressees  denominated  In  US.  dollars. 

Exclude  cash  items  m  process  of  collection  and  unposted  debits.  All  cash  items  in  process  of  collection  and  unposted  debits  shall  be  reported  in 
Item  6  tielow,  AH  ottier  assets 

Total  crimson  US  addressees  other  than  related  depository  institutions,  denominated  in  U.S.  dollars  Report  the  sum  of  Items  2.a.  2.b  2  c(6) 
arta  z.a  above. 

^^'lUm^  "l^^^^-J^^sse^  denominated  in  currencies  other  than  US  dollars  Report,  on  a  gross  basis,  all  claims  on  all  US  addressees 

(iTKauong  U.S. -domiciled  offices  of  all  related  institutions,  both  depository  and  nondepository)  that  are  not  denominated  in  US  dollars  Please 

referio  the  entg^  for  "Related  Institutions"  in  the  Glossary  section  of  the  FFIEC  002  instructions  and  to  the  entnes  in  the  General  Definitions 

^«I?l™!r*  Supplement  for  "Related  and  Nonrelated  Institutkms"  and  "U.S.  and  Non-U  S.  Addressees."  As  noted,  for  related  institutions 

^th  depcwitory  and  nondepository).  US  addressees  are  those  entities  domiciled  in  the  50  states  of  the  United  States  and  the  Distnct  of 

ujfcjmbia.  For  nonrelated  entities,  US  addressees  are  those  parties  domiciled  in  the  50  states  of  the  United  States,  the  District  of  Columbia 

foierto  Rco.  arxi  U.S.  tenitories  and  possessions 

CJwrns  on  home-country  addressees  denominated  m  any  currency  Report  m  the  appropriate  subitem  all  claims  (on  a  gross  basis),  regardless  of 

o^^I^  "  ""^  "^  ^^  payable,  on  addressees  of  the  home  country  of  the  reporting  foreign  branch's  parent  bank 

He^ed  deposilory  institutions  Report  all  claims  on  related  depository  institutions,  as  defined  for  Schedule  M,  Items  2  a.  2.b,  and  2  c   that  are 

dormcited  m  me  home  country  of  the  reporting  foreign  branch's  parent  bank. 
Wonreteterf  depository  institutions.  Report  all  claims  on  nonrelated  depository  institutions  that  are  domiciled  in  the  home  country  of  the  reporting 
foreign  branch  s  parent  bank.  '  t^-    ■» 


11.«.. 

11  .b.. 

.... 

11.C. 

.... 

li.d. 

12.... 

... 

13... 

14.... 

tt( 

1.2. 

ay.  December  10.  1991  /  Notices 


in  U.S.  or 

U.S. 

ed  depository 
nU.S. 
)im  is 
Pinitions  of 


the  speciflc  types  of  claims  (i.e.. 
portfolio  items)  called  for,  and  their 
reporting  treatment,  correspond  to  the 
FFIEC  002  definitions  of  those  items.  As 
appropriate,  references  to  specific  FFIEC 
002  line  items  are  provided. 


nd  instructions 


nominated  m  US  dolkirs  Report,  on  a  gross  basis.  aU  clainDs  on  U  S.- 
3Fs),  as  defined  for  Sctiedule  M.  Cotumn  A,  Items  1  a  and  1  b.  that  are 
ctiedule  M  and  to  the  entnes  in  the  General  Definitions  section  of  ttiis 
and  Non-US.  Addressees."  As  noted.  U.S.-domiciled  offices  of  related 
e  US.  and  the  District  of  Columbia. 

j-y  institutions)  denominated  in  U.S.  dollars.  As  noted  in  the  General 
>.  addressees"  encompasses  institutions  domiciled  in  the  50  states  of  the 
3S  (both  depository  and  nondepository).  "US.  addressees"  encompasses 
)ia.  Puerto  Rico,  and  U.S.  terntones  and  possessions. 
I  by  remaining  maturity  In  the  appropriate  category  below  all  balances  due 
defined  for  Schedule  A,  Item  3.  that  are  denominated  tn  US.  doHars. 
the  entry  for  "Matu.-rties"  in  the  General  Definitions  section  above. 
amighl'y 

jle  RAL.  Items  lb  and  I.e..  that  are  issued  by  U.S.  addressees  and 
initions.  securities  purchased  under  agreements  to  resell  are  not  reported 
ill  t>e  trx:luded  m  Item  2d  below. 
»  obligations.  Report  those  secunbes  as  defined  for  Schedule  RAL.  Items 

Kporate  slock  (including  securities  of  state  and  local  governments  In  ttie 
addressees  and  cJenominated  in  U.S.  dollars 

alue  of  all  US.  dollar-denominated  loans  (and  leases)  to  US  addressees 
illowance  for  loan  losses  (wtiich  is  to  be  reported  in  Item  4.a  or  ll.a)  but 
net  of  (1)  unearned  irx»me  (to  the  extent  possible)  and  (2)  deposits 
xisits)  For  additional  general  information  on  loans,  please  refer  to  tfie 
10  specific  li.Te  items  in  Schedule  C  are  provided  for  each  sutxtem  below. 
i.  as  defined  for  Schedule  C.  Item  1,  that  are  made  to  US  addressees 
dollars.  (Also  see  the  Glossary  entry  in  the  FFIEC  002  instructions  tor 

to  nonrelated  depository  institutions  in  the  U.S..  as  defined  for  Schedule 

loans  to  US  addressees,  as  defined  for  Schedule  C.  Item  4.a..  that  are 

1  related  depository  institutions)  denominated  in  U.S.  dollars  that  cannot 
JCh  loans  that  are  called  for  in  the  following  Items  on  Schedule  C  of  the 


^secured). 

3f  state  and  local  governments  in  the  US,  loans  to  individuals;  and  lease 

3i>ove.  As  noted  earlier,  to  the  extent  possitHe.  ttie  preferred  treatment  is 
rting  Institution  sfiould  enter  here  unearned  income  only  to  the  extent  that 
Items  2.c(l)  and  through  2.c(4))  above.  If  a  respondent  reports  each  loan 
for  Item  2  c(5). 

ough  2.c(4)  minus  Item  2.c(5). 
I  U.S.  addressees  (ottter  than  related  depository  institutions)  that  cannot 

)  resell,  as  defined  for  Schedule  RAL.  Item  id.  that  are  transacted  with 

»  outstanding— to  U.S.  addressees,  as  defined  (or  Schedule  RAL.  Item 

iddressees  denominated  in  U.S.  doHars. 

sh  Items  in  process  of  collectton  and  unposted  debits  shall  be  reported  in 

ns.  denominated  in  U.S.  doHars.  Report  the  sum  of  Items  2  a.  2.b.  2.c(6). 

J.S.  dollars  Report,  on  a  gross  basis,  all  claims  on  all  US  addressees 
itory  and  nondepository)  that  are  not  denominated  in  U.S.  dollars  Please 
I  the  FFIEC  002  instructions  and  to  the  entries  in  the  General  Definitions 
and  "U.S.  and  Non-U. S.  Addressees."  As  noted,  (or  related  institutions 
Sties  dorriiciled  in  the  50  states  of  the  United  Slates  and  the  District  of 
domiciled  in  the  50  states  of  the  United  States,  the  District  o(  Columbia. 

ort  in  the  appropriate  subitem  all  claims  (on  a  gross  basis),  regardless  o( 

ountry  of  Ihe  reporting  (oreign  txanch's  parent  bank. 

institutions,  as  defined  (or  Schedule  M,  Items  2  a,  2.b,  and  2.C..  that  are 

t  t>ank. 

»sitory  institutions  that  are  domiciled  in  ttie  home  country  ot  ttie  reporting 
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Assets— Continued 


Item  No. 


4,c. 


4.d.. 


Captions  and  instructions 


Home^ountry  government  and  omoal  institutions  UncMmg  'ri^^;^^::!^-'^'^^:^^ 
institutions,  as  defined  m  the  entry  for  "Foreign  Governments  and  OffKMt  Instrtutons    <n  the  Glossary  sectwn  o.  me 
thai  are  domiciled  in  the  home  country  of  the  reporting  foreign  ^"^""l^J^"^-^^^^^  ^  ,^,^  -opertv  be  reported  m  Items  4  a  , 

All  other  home<ountry  addressees  Report  aH  claims  on  any  rema^wig  homeK:ountry  addressees  that  cannot  propeny  oe  r^por 

a^^  VaVS::non.U.S.  addressees,  denominated  m  any  currency  Report  all  c^.^  t^^:^^''  '  '^"^  '  '  '  "^  "^  "^ 
home  country  of  the  (oreign  branch's  parent  bank).  '^^^^^^'^J^'^;:^'^^  Tat^Hso  «chxJe  all  cash  item,  m  process  ol 

All  other  assets.  Report  all  other  assets  that  cannot  property  be  reported  m  items  1  through  5  above  Also  mciuoe  aii  ca«i  ™™ 
collection  and  unposted  debits,  which  are  excluded  trom  Items  1  through  5  above. 

Total  assets  (gross).  Report  the  sum  of  Items  1 ,  2.e,  3.  4,  5,  and  6.  ^ ^    ^ 


Liabilities 


Item  No. 


Captions  and  instructions 


9 


9.a. 


9.a(i) 

9  a(2) .. — 
9.b. 


U»»«.  ,0  Melius  MMS»«  iMMS  MM  "<"«W<«W™2S^  fSTSl^^  of  i~^Uri«  S«».  »«  i~  0«nct  ol 

sr^  rs  ..".LCn-s-rr-^scs  rr^'.z^^!^^ ,..«™  o. « « »».  o, ,. 

With  remamng  maturities  ol  one  day  or  under  continuing  contact  (  overnight  "). 

IH^Z'^t^Tslddressees  derLnated  in  US  dealers  Report  by  r«n..™ng  man^  m  me  '^^^^'^  b-o.  -i  «-«« 
"^^toalfoCuS.  addressees  (including  re.atednoodep«^ory^  ^^^  ,^ 

For  definitKKis  of  the  matunty  categones  called  for  below,  see  the  ertry  (or    Matuntws     *i  the  benerm  ww-wrs 
With  remaining  maturities  of  one  day  or  under  continuing  contract  (  overnight  T. 

All  other  matunties  rterm").  ,,  c  ,*,/)»,.  oonnn  onu  aross  basis.  a«  liabilities  10  •»  U.S.  adOessees 

LiaMties  to  all  US  addressees  denominated  m  currencies  other  mnUS.  <^^^'^^^^°"'^^^Z,^^  ^  U.S.  ddUrs.  Please 
(mcluding  U.S..Jom«led  offices  o(  all  related  ,nstmrt«ns,  both  deposito^  pop^^^^t^S.^  a^  to  l.*^^ «i  the  G«*r*  0.lin*ons 
reter  to  ihe  entry  for  "Hetated  Instrtutioos"  in  the  Gtossary  section  o  »«  F^EC  002  '"^^^J^^^-.'^^ZuKi.  for  ratmd  w^ltMom 
section  Of  th«  Supplement  (or  "Related  and  Nonrelated  ■'^«^'f '^^^'^  ^^A^^*".^^  u™t^utes  and  the  D«tnct  o. 

(both  deposrtory  and  nondeposrtory),  US   addressees  are  '^'^^^^^^^^'^^ '^.^^^  sutes.  the  D*nct  of  Cotumd«, 

Columbia.  For  nonrelated  entities,  U  S  addressees  are  those  entities  donnaled  in  the  50  states  ot  me  urewu  oui 

Puerto  Rco.  and  U.S.  terntones  and  possessions.  -^  ...,„n«n,t- mihrtam  alt  habdities  (on  a  gross  basis),  regaidtoss 

UaMties  to  home-counlryadctessees  denominated  in  any  currency.  f^eporti>)»^t^o^J^  "^ 

^he  currerK^y  ,n  whicf.  the>.  are  payable,  to  addressees  of  the  home  country  of  ^'<^^  ^"^^u  1^^272  b.  and  2.C,  th«  are 
Related  depository  mslrtvtKins  Report  all  l«Mit«s  to  related  deposrtory  institutons,  as  defmed  to.  SchetMe  M,  items  ^.a.  ^a  -no 

located  in  the  home  country  of  the  reporting  (oreign  branch's  parent  bank.  ri~«ciJed  in  the  home  country  o(  the  reporting 

Nonrelated  depository  insttutKtns.  Report  all  liablrties  to  nonrelated  depository  institutions  that  are  domwtod  m  the  nome  coumry  c»^ 

foreign  branch's  parent  Panic.  ,™,^.,  han*i  Rmwi  all  liabilities  to  those  governments  and  official 

Home<ountry  government  and  offiaal  ,nsttutions  iinduding  '^^'"'^l^^^^f^^  "^G^l^  V^  FRe6o02  instruct«os. 
institutions,  as  defined  in  the  entry  for  "Foreign  Governments  and  Oti«alinstitutions    m  the  glossary  «*.«, 

J^r,rS:;S^r^"'"R^a;rS^T;ny"^^^^^^^^  -^essee,  that  canno,  property  be  reported  .  «ems 

Ji^  ro  Jjf;.^^ US  addressees  denominated  in  any  cunency.  Rep^  all  ^^j^:^  ZtZ^^^^^  '  "  "^  ""  "^ 
^SmTcountry  of  the  reporting  foreign  branch's  parent  t>a^M^«^^«^»«  ^'^t^^^^Z^ 
All  other  liabilities.  Report  all  other  liabrfrties  that  cannot  property  be  reported  m  Items  8  through  12  aoove. 


9.b(1). 
9.b{2). 
10..-.. 


11. 


ii.a 


lib. 


lie. 


ltd. 


12... 


13. 


^AZZ'ZZ'Z'ZJ  Total  liabilities.  Report  the  sum  of  Items  8  through  13  above. 


MEMOnANDA.-TRANSACTlONS  WITH  U.S.  ADDRESSEES  DENOMINATED  IN  U.S.  DOU>RS 


Item  No. 


1.2. 


Captions  and  Instructions 


l.a. 


.lems  1  and  2  below  call  for  informatK.  on  r«aie  and  '^chase^f-"^  ^  ^-  Srra«;rr.r:^on"t^^.yC^^ 
and  denominated  in  US  dollars,  whK^i  are  incfv^  in  certain  as^t  and  l«^rte^  ^2  instructions 

and  resale  agreements,  see  the  entry  for  '"'P^*^'"!^  J^!*!^"?^  For  a  part«i  hstmg  o( 

U.S.  Government  securities  include  U.S.  treasury  seainti«ajxiU^S.<^^  „^^  „^  ,  ^j, 

z  Ltsnr  xs^Lr:s^^rr.:r  i^r^r^^^^^r^r.;  -Mau^ . ».  Ge,^  oev^  .ec^ 

A:^r^oded.nemst  and  ^d  above  torUSJove^ 
the  appropnate  category  below  all  resale  agreements  mvoivwig  US  G«^^"'^'J*^^2^^L1!!^^ 
o(  U  S  C^^menl  igenoes  and  corporations)  transo^Bd  wrth  US.  «**«*»«  «?  <*«~m«ited  m  US  doHars. 

With  ongmal  matunties  ol  one  business  day  or  under  continuing  contract  (  overnight  ). 


1.b At  other  maturities  < 


term"). 
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Item  No. 


2.a 

2.a(l) 
2.a(2) . 

2.b 

2.b(i). 
2.b(2). 
3 


3  a. 
3b.. 

4 


4a. 

4.b.. 


Memoranda.— Transactions  With  U.S.  Addressees  Denominated  in  U.S.  Dollars— Ckjntinued 


Captions  and  Instructions 


Amount  included  in  Items  8  and  9  above  for  U.S.  Government  securities  sold  under  agreements  to  repurchase.  Report  tiy  Ofiginal  maturity  in  the 

appropriate  category  bolow  all  repurchase  agreements  involving  US.  Government  securities  (including  US.  Treasury  securities  and  obligations 

ot  US.  Government  agerwies  and  corporations)  denominated  in  US  dollars. 
Transacted  with  depository  msttvtions  in  the  US.  {.related and  ncnrelated)  (.included in  Items  8  and  9a  aboveY 
With  original  maturities  of  one  day  or  under  continuing  contract  ( "overnight"). 
All  other  maturities  ( "term"). 

Transacted  with  all  other  US  addressees  (included  in  Item  9.0  above). 
With  anginal  maturities  of  one  day  or  under  continuing  contract  <  "overnight"). 
All  other  maturities  ( "term"). 
Amount  included  in  Item  9b  above  for  negotiable  certificates  of  deposit  issued  by  the  reporting  foreign  branch.  Report  in  the  appropriate  subitem 

below  all  negotiable  certficates  of  deposit  denominated  in  US.  dollars  that  were  issued  to  U.S.  addressees  other  than  depository  institutions 

(related  or  unrelated). 
Held  in  custody  by  the  reporting  foreign  branch  or  by  the  managing  U.S.  branch  or  agency. 
Another. 
Amount  included  in  Item  9b  above  for  deposits  that  are  guaranteed  payable  in  the  U.S.  or  for  which  the  depositor  «  guaranteed  payment  by  a 

U.S.  office  Report  by  original  matunty  in  the  appropnate  category  below  all  deposits,  as  defined  for  Schedule  E,  denominated  m  U.S.  dollars 

that  were  issued  to  US.  addressees  other  than  depository  institutions  (related  or  nonrelaled)  and  that  are  payable  in  the  U.S.  or  for  »»hich  the 

deposrtor  is  guaranteed  payment  by  a  US.  office. 

For  definitions  of  the  matunty  categories  called  for  below,  see  the  entry  fof  "Maturities"  in  the  General  Definitions  section  above. 
With  original  maturities  of  one  day  or  under  continuing  contract  (  "overnight"). 
All  other  maturities. 


|FR  Doc.  91-29439  Filed  12-9-91;  8:45  am) 

MUJNG  CODE  U10-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Healtti  Administration 

National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  January 
1992. 

The  Advisory  Panel  on  Alzheimer's 
Disease  will  be  discussing  draft  material 
for  the  panel's  fourth  annual  report,  a 
supplemental  report  on  ethnic  cultural 
issues  in  Alzheimer's  disease,  and  other 
business  before  the  Advisory  Panel. 

The  meeting  of  the  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental  Illness 
will  include  discussion  of  issues 
relevant  to  the  homeless  mentally  ill 
population.  This  meeting  will  be  open, 
however,  due  to  security  requirements  it 
will  be  necessary  to  register  intent  to 
attend  with  the  contact  person. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  L  Kieffer, 
NIMH  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857  {telephone:  301- 
443-^333). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 


Committee  Name:  Advisory  Panel  on 
Alzheimer's  Disease. 

Meeting  Date:  |anuai:y  7-8, 1992. 

Place:  Terrace  Room.  Ritz  Carlton  l^otel, 
2100  Massachusetts  Avenue.  NW., 
Washington,  DC  2000& 

Open:  January  7,  9  a.m.-5  p.m.,  January  8,  9 
a.m.-3  p.m. 

Contact:  George  Niederehe,  room  7-103 
Parklawn  Building,  telephone  (301)  443-1185. 

Committee  Name:  Advisory  Committee  of 
the  Task  Force  on  Homelessness  and  Severe 
Mental  Illness. 

Meeting  Date:  January  15, 1992. 

Place:  Stonehenge,  room  615f,  Hubert  H. 
Humphrey  Building,  2O0  Independence 
Avenue.  SW..  Washington.  DC  20201. 

Open:  January  15,  9  a.m.-5  p.m. 

Contact-  Jane  Steinberg,  Ph.D.,  room  IIC- 
05,  Parklawn  Building,  Telephone  (301)  443- 
0000. 

Dated:  December  4, 1991. 
Peggy  W.  Cockrill. 

Committee  Management  Officer,  Alcohol, 
Dnjg  Abuse,  and  Mental  Health 
Administration. 

|FR  Doc.  91-29451  Filed  12-9-W:  8:45  am) 
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Centers  for  Disease  Control 

injury  Research  Grant  Review 
Committee:  Meeting 

In  accordance  with  section  10(a)(2J  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Times  and  Dates:  7  p.m.-9:30  p.m..  January 
12.1992. 


8  a.m.-5  p.m..  January  13. 1992.  8  a.m.-l:30 
p.m..  January  14, 1992. 

Place:  Terrace  Garden  Inn-Buckhead.  3405 
Lenox  Road.  NE.,  Atlanta.  Georgia  30326. 

Status:  Open  7  p.m.-g:30  p.m..  January  12. 
1992.  Closed  January  13-14. 1992. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  relating  to  the  support  of 
injury  control  research  and  demonstration 
projects  and  injury  prevention  research 
centers. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications.  Beginning  at  8  a.m.,  January  13, 
through  1:30  p.m.,  January  14,  the  Committee 
will  conduct  its  review  of  grant  applications. 
This  portion  of  the  meeting  will  be  closed  to 
the  public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)  (4)  and  (6).  tille  5 
U.S.C,  and  the  Determination  of  the  Director. 
CDC,  pursuant  to  Public  Law  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  W.  Satfin,  M.D.,  Executive  Secretary, 
IRGRC,  Division  of  Injury  Control,  National 
Center  for  Environmental  health  and  Injury 
Control,  CDC,  1600  Clifton  Road,  NE., 
Mailstop  F36.  Atlanta,  Georgia  30333, 
telephone  404/488-4265  or  FTS  236-4265. 

Dated:  December  4, 1991. 
Elvin  Hllyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 

|FR  Doc.  91-29453  Filed  12-9-91:  8:45  am] 
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8  a.m.-5  p.m..  Januai^  13. 1992.  8  a.m.-l:30 
p.m..  )anuai7  14. 1992. 

Place:  Terrace  Garden  Inn-Buckhead,  3405 
Lenox  Road.  NE.,  Atlanta.  Georgia  30326. 

Status:  Open  7  p.m.-9:30  p.m..  January  12. 
1992.  Closed  January  13-14, 1992. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC.  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  relating  to  the  support  of 
injury  control  research  and  demonstration 
projects  and  injury  prevention  research 
centers. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications.  Beginning  at  8  a.m..  January  13. 
through  1:30  p.m..  January  14.  the  Committee 
will  conduct  its  review  of  grant  applications. 
This  portion  of  the  meeting  will  be  closed  to 
the  public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)  (4)  and  (6).  title  5 
U.S.C.  and  the  Determination  of  the  Director, 
CDC.  pursuant  to  Public  Law  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  W.  Sattin.  M.D..  Executive  Secretary. 
IRGRC,  Division  of  Injury  Control.  National 
Center  for  Environmental  health  and  Injury 
Control.  CDC.  1600  Clifton  Road.  NE.. 
Mailstop  F36.  Atlanta.  Ceoi^ia  30333. 
telephone  404/488-4265  or  FTS  236-4265. 

Dated:  December  4, 1991. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
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Food  and  Drug  Administration 
|DocketNo.91N-0382) 

Community  Blood  Bank  of  Soutfiern 
New  Jersey,  Inc.;  Revocation  of  U.S. 
License  No.  440 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  440)  and  the  product 
licenses  issued  to  the  Community  Blood 
Bank  of  Southern  New  Jersey,  Inc.,  for 
the  manufacture  of  Plasma,  Red  Blood 
Cells,  and  Whole  Blood.  In  a  letter  dated 
February  25. 1991,  the  firm  requested 
that  its  establishment  and  product 
licenses  be  revoked  and  thereby  waived 
its  opportunity  for  a  hearing. 
dates:  The  revocation  of  the  above 
product  and  establishment  licenses  (U.S. 
License  No.  440)  became  effective  April 
9.1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Binkley,  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892. 
301-295-8188. 

SUPPLEMENTARY  INFORMATION:  On 
February  25, 1991,  the  Community  Blood 
Bank  of  Southern  New  Jersey,  Inc., 
voluntarily  returned  its  establishment 
license  (U.S.  License  No.  440)  and 
product  licenses  to  FDA.  At  that  time, 
FDA  was  initiating  proceedings  to 
revoke  the  establishment  and  product 
licenses  issued  to  the  Community  Blood 
Bank  of  Southern  New  Jersey.  Inc..  for 
the  manufacture  of  Plasma  Red  Blood 
Cells,  and  Whole  Blood.  The  Community 
Blood  Bank  of  Southern  New  Jersey, 
Inc.,  was  operating  and  doing  business 
at  208  Kresson  Rd.,  Cherry  Hill.  NJ 
08034. 

FDA  inspected  the  Community  Blood 
Bank  of  Southern  New  Jersey,  Inc.. 
between  December  18, 1990,  and 
February  5. 1991.  This  inspection  was 
the  last  of  three  successive  inspections 
revealing  significant  deviations  from  the 
applicable  regulations.  These  deviations 
included,  but  were  not  limited  to,  the 
following:  (1)  Distribution  of  blood 
products  that  tested  repeatably  reactive 
for  antibody  to  human  immunod 
efficiency  virus  type  1  (21  CFR 
610.45(c)):  (2)  failure  to  keep  accurate 
records  to  identify  unsuitable  donors  (21 
CFR  606.160(e)):  (3)  failure  to  maintain 
adequate  written  standard  operating 
procedures  so  that  personnel  have 
available  all  steps  to  be  followed  in  the 
collection,  processing,  storage,  and 


distribution  of  blood  and  blood 
components  (21  CFR  606.100(b));  (4) 
failure  to  perform  daily  quality  control 
checks  of  the  blood  bag  trip  scales  (21 
CFR  606.60(b);  and  (5)  failure  to  perform 
periodic  quality  control  on  platelets  and 
blood  grouping  sera  (21  CFR  606.65(c) 
and  640.25(b)).  FDA  had  provided  the 
firm  with  ample  opportunity  to  bring 
their  standard  operating  procedures  into 
compliance  with  current  regulations,  but 
the  firm  failed  in  this  effort. 

These  deviations  were  viewed  by  the 
agency  as  serious  and  indicative  of  the 
firm's  history  of  noncompliance  with 
applicable  regulations.  FDA  was 
initiating  proceedings  to  revoke  the 
product  and  establishment  (U.S.  License 
No.  440)  licenses,  when  the  Community 
Blood  Bank  of  Southern  New  Jersey, 
Inc.,  requested  that  its  license  be 
revoked  and  thereby  waived  its 
opportunity  for  a  hearing.  The  agency 
granted  the  licensee's  request  by  letter 
to  the  firm  dated  April  9, 1991,  which 
revoked  the  establishment  license  (U.S. 
License  No.  440)  and  the  product 
licenses  for  the  manufacture  of  Plasma, 
Red  Blood  Cells,  and  Whole  Blood. 

FDA  has  placed  copies  of  the  letters 
dated  February.  25. 1991.  and  April  9, 
1991,  on  file  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  room  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
These  documents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Accordingly,  under  21  CFR  12.38  and 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.  68).  the  establishment  license 
(U.S.  License  No.  440)  and  the  product 
licenses  issued  to  the  Community  Blood 
Bank  of  Southern  New  Jersey,  Inc.,  were 
revoked  effective  April  9, 1991. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  December  2. 1991. 
Janet  Woodcock, 

Acling  Director.  Center  for  Biolffics 
Evaluation  and  Research. 

|FR  Doc.  91-29450  Filed  12-Q-91:  8:45  am| 
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New  York  Plasma,  Inc.;  Revocation  of 
U.S.  License  No.  970 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  970)  and  the  product 
license  issued  to  New  York  Plasma.  Inc.. 
for  the  manufacture  of  Source  Plasma.  In 
a  letter  dated  January  21. 1991.  the  firm 
requested  that  its  establishment  and 
product  licenses  be  revoked  and  thereby 
waived  an  opportunity  for  a  hearing  on 
the  matter. 

DATES:  The  revocation  of  the  above 
establishment  license  and  product 
licenses  became  effective  March  2.5. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Binkley,  Center  for  Bioiosics 
Evaluation  and  Research  (HFB-130). 
Food  and  Drug  Administration.  8800 
Rockville  Pike.  Bethesda,  MD  20892. 
301-295-8188. 

SUPPIXMENTARY  INFORMATION:  New 
York  Plasma,  Inc..  returned  its 
establishment  license  (U.S.  License  No. 
970)  and  product  license  in  a  letter  to  the 
Buffalo  District  Office  of  FDA,  dated 
January  21, 1991.  At  the  time  that  the 
licenses  were  returned,  the  Center  for 
Biologies  Evaluation  and  Research  had 
initiated  the  administrative  process  to 
revoke  the  establishment  and  product 
licenses  issued  to  New  York  Plasma. 
Inc.,  for  the  manufacture  of  Source 
Plasma.  New  York  Plasma.  Inc..  was 
operating  and  doing  business  at  927 
Main  St.,  Buffalo,  NY  14203.  The  current 
mailing  address  for  New  York  Plasma. 
Inc..  is  440  North  Beach  St.,  Daytona 
Beach,  FL  32114. 

FDA  inspected  New  York  Plasma. 
Inc..  from  July  16  through  August  2, 1990. 
This  inspection  was  prompted  by  the 
report  of  an  error  involving  the  infusion 
of  the  wrong  red  blood  cells  into  a  donor 
undergoing  plasmapheresis.  The 
investigation  documented  that  wrong 
cell  infusions  occurred  on  two 
occasions:  May  12, 1989,  and  July  13 
1990.  The  investigation  determined  Jhat 
the  errors  were  due  to  significant 
deviations  from  the  applicable  biologies 
regulations,  including  the  failure  to 
properly  follow  a  donor  identification 
system  designed  to  identify  and  relate 
each  donor  to  his  or  her  blood  and  its 
components,  as  specified  in  21  CFR  , 

640.65(b)(3).  On  a  third  occasion,  a 
donor  experienced  a  post-transfusion 
reaction  which  may  have  been  ^ 
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associated  with  receipt  of  another 
dv/.i^r's  red  blood  cells.  These  three 
events  all  occurred  in  a  14-month  period 
between  May.  1989,  and  July  13. 1990. 

In  addition.  FDA  documented  that 
New  York  Plasma.  Inc.,  failed  to 
maintain  adequate  records  of  the  two 
wrong  cell  infusion  incidents  and  the 
serious  donor  reaction,  in  violation  of  21 
CFR  640.72(d).  which  requires  that  the 
donor's  recorid  contain  a  full  explanation 
of  the  reaction,  including  the  measures 
taken  to  assist  the  donor  and  the 
outcome  of  the  incident.  FDA  also 
documented  violations  of  the  regulations 
requiring  the  maintenance  of  records  of 
transfusion  reaction  reports  and 
complaints,  errors  and  accidents,  and 
records  of  adverse  reactions  (21  CFR 
606.160(b)(6).  606.160(b)(7)(iii).  and 
606.170(a)). 

Section  640.62  (21  CFR  640.62)  of  the 
additional  standards  for  Source  Plasma 
requires  that  a  qualified  licensed 
physician  shall  be  on  the  premises  when 
red  blood  cells  are  being  returned  to  the 
donor.  The  FDA  investigation 
determined  that  at  the  time  of  the  wrong 
cell  infusion  on  May  12. 1989.  there  was 
no  physician  on  the  premises,  nor  was 
there  documentation  that  the  donor  was 
evaluated  by  a  physician  prior  to 
release.  The  investigation  further 
determined  that  the  firm's  personnel 
failed  to  recognize  the  classic  symptoms 
of  a  hemolytic  transfusion  reaction 
during  the  July  13. 1990,  reaction  and 
attempted  to  conceal  the  circumstances 
surrounding  the  incident  by  entering 
incorrect  information  into  two  donor 
record  files. 

Based  on  these  findings.  FDA 
determined  that  New  York  Plasma,  Inc.. 
was  operating  out  of  compliance  with 
Federal  regulations.  Because  the 
deviations  from  the  regulations 
represented  serious  and  continuing 
violations  and  included  an  attempt  to 
conceal  that  errors  occurred.  FDA 
concluded  that  willfulness  existed.  The 
agency  issued  a  letter  to  New  York 
Plasma.  Inc.,  dated  February  12, 1991, 
detailing  the  violations  noted  above, 
and  providing  notice  of  FDA's  intent  to 
revoke  the  firm's  establishment  and 
product  licenses  for  the  manufacture  of 
Source  Plasma  and  to  offer  an 
opportunity  for  a  hearing  on  the 
proposed  revocation.  New  York  Plasma, 
Inc..  submitted  its  establishment  and 
product  licenses  to  FDA  in  a  letter  dated 
January  21, 1991.  The  firm's  letter  had 
not  reached  FDA  headquarters  until 
after  the  agency's  February  12. 1991. 
letter  was  mailed.  Therefore,  at  the  time 
that  the  agency  had  issued  its  letter. 
FDA  was  unaware  that  the  firm  had 
voluntarily  requested  that  its  license  be 


revoked,  thereby  waiving  its  opportunity 
for  a  hearing. 

FDA  has  placed  copies  of  the  letters 
dated  January  21. 1991.  and  February  IZ 
1991,  on  file  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  in  the  Dockets  Management 
Branch  (HFA-3(»),  Food  and  Drug 
Administration,  room  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
These  dociunents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Accordingly,  under  21  CFR  601.5  and 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  and  Deputy 
Director.  Center  for  Biologies  Evaluation 
and  Research,  under  21  CFR  5.68(a),  the 
establishment  license  (U.S.  License  No. 
970)  and  the  product  license  issued  to 
New  York  Plasma.  Inc..  for  the 
manufacture  of  Source  Plasma,  were 
revoked  effective  March  25. 1991. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  December  2. 1991. 

Janet  Woodoock. 

Acting  Director,  Center  for  Biologies 
Evaluation  and  Research. 

[FR  Doc.  91-29446  Filed  12-9-91.  8:45  am] 
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National  Institutes  of  Health 

Extension  of  Tinte  for  Sutmtitting 
Applications  for  a  License:  Potential 
Vaccines  for  Group  B  and  Group  C 
Meningococci  and  E.  Coli  K1 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice  of  extension  of  time. 

summary:  In  the  October.  1991  Federal 
Register,  the  National  Institutes  of 
Health  announced  its  desire  to  license  a 
method  for  producing  a  potential 
vaccine  against  group  B  and  C 
meningitis  and  infections  caused  by  E. 
Coli  Kl.  such  as  neonatal  meningitis  and 
upper  urinary  tract  infections.  Due  to  the 
strong  public  health  interest  in  rapid 
commercial  development  of  this 
potential  vaccine.  NIH  requested  that  all 
applications  for  a  license  to  this 
technology  be  filed  within  90  days  of  the 
October  3. 1991  Federal  Register  notice. 
Several  companies  have  requested  an 
extension  of  the  deadline  for  filing  an 
application.  Therefore,  NIH  will  extend 
the  deadline  for  submitting  an 
application  for  a  license  for  an 


additional  forty-five  (45)  days. 
Interested  companies  must  now  submit 
their  applications  for  licenses  to  this 
invention  by  March  16, 1992. 
ADDRESSES:  License  applications  or 
inquiries  should  be  directed  to:  Mr. 
Mark  Hankins.  J.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Building  31,  room  B1C36, 
Bethesda,  MD  20692  (telephone:  (301) 
496-0750). 

Dated:  November  29, 1991. 
S.L.  SiMtwell, 

Acting  Director,  Office  of  Technology 
Transfer. 

jFR  Doc.  91-29458  Filed  12-9-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

[Docket  No.  N-91-3124;  FR  2851-N-3] 

Statutorily  Mandated  Designation  of 
Qualified  Census  Tracts  and  Difficutt 
Development  Areas  for  Section  42  of 
ttte  Internal  Revenue  Code  of  1986 

AQENCY:.Office  of  the  Secretary.  HUD. 
ACnOtt:  Notice;  clarification. 

summary:  This  document  amends  and 
clarifies  the  effective  dates  for  a  HUD 
notice  published  under  the  same  title  on 
September  16, 1991  (50  FR  46826). 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Gross.  Senior  Tax  Attorney, 
Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3260.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-9300.  (These  are  not  toll-free 
telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
September  16, 1991,  the  Department  of 
Housing  and  Urban  Department 
published  a  notice  (56  FR  46826) 
designating  Qualified  Census  Tracts  and 
Difficult  Development  Areas  under 
section  42  of  the  Internal  Revenue  Code 
of  1986.  This  document  clarifies  the 
previously  published  notice  by 
establishing  effective  dates  for  these 
designations. 

The  list  of  Qualified  Census  Tracts 
published  on  September  16. 1991,  is 
effective  30  days  following  its 
publication,  and  therefore  is  effective  for 
allocations  of  credit  made  on  or  after 
October  16, 1991.  In  the  case  of  a 
building  described  in  Code  section 
42(h)(4)(B),  the  list  is  effective  if  the 
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additional  forty-five  (45)  days. 
Interested  companies  must  now  submit 
their  applications  for  licenses  to  this 
invention  by  March  16. 1992. 
ADORCSSES:  License  applications  or 
inquiries  should  be  directed  to:  Mr. 
Mark  Hankins.  ].D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Building  31,  room  B1C36. 
Bethesda,  MD  20892  (telephone:  (301) 
496-0750). 

Dated:  November  29. 1991. 
S.L  SbotwelL 

Acting  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  91-29458  Filed  12-9-91:  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-91-3124;  FR  2851-N-3] 

Statutority  Mandated  Designation  of 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  for  Section  42  of 
the  Internal  Revenue  Code  of  1986 

AOENCY:, Office  of  the  Secretary.  HUD. 
ACnOtt:  Notice;  clarification. 

summary:  This  document  amends  and 
clarifies  the  effective  dates  for  a  HUD 
notice  published  under  the  same  title  on 
September  16. 1991  (56  FR  46826). 

FOR  FURTHCR  INFORMATKMI  contact: 

Harold  J.  Gross,  Senior  Tax  Attorney. 
Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-3260.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-9300.  (These  are  not  loll-free 
telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
September  16, 1991,  the  Department  of 
Housing  and  Urban  Department 
published  a  notice  (56  FR  46826) 
designating  Qualified  Census  Tracts  and 
Difficult  Development  Areas  under 
section  42  of  the  Interna!  Revenue  Code 
of  1986.  This  document  clarifies  the 
previously  published  notice  by 
establishing  effective  dates  for  these 
designations. 

The  list  of  Qualified  Census  Tracts 
published  on  September  16. 1991,  is 
effective  30  days  following  Its 
publication,  and  therefore  is  effective  for 
allocations  of  credit  made  on  or  after 
October  16, 1991.  In  the  case  of  a 
building  described  in  Code  section 
42(h)(4)(B),  the  list  is  effective  if  the 
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bonds  are  issued  and  the  building  is 
placed  in  service  on  or  after  October  16, 
1991. 

The  list  of  Difficult  Development 
Areas  published  on  September  16, 1991. 
is  effective  on  January  1, 1992.  and 
therefore  is  effective  for  allocations  of 
credit  made  on  or  after  January  1, 1992. 
In  the  case  of  a  building  described  in 
Code  section  42(h)(4)(B),  the  list  is 
effective  if  the  bonds  are  issued  and  the 
building  is  placed  in  service  after  1991. 
(Note  that  if  bonds  for  the  building  are 
issued  or  the  building  is  placed  in 
service  after  1991.  low-income  housing 
credit  will  not  be  available  for  the 
building  unless  section  42(o)  is  amended 
to  extend  the  credit. 

Dated:  December  2. 1991. 
Grady  |.  Noiris, 

Assistant  General  Counsel  for  Regulations. 
jFR  Doc.  91-29455  Filed  12-9-91:  8:45  am) 

WLLIfW  COOC  4210-32-41 


Wellington,  Collingsworth  and  Childress 

Counties,  Texas.  EA  available  11/26/91. 

Sidney  L.  Strickland,  |r., 

Secretary. 

|FR  Doc.  91-29481  Filed  12-9-91:  8:45  am) 

MLUNO  COOC  7035-01-H 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332  the 
Commission  will  prepare  and  make 
available  environmental  assessments 
for  the  proceedings  listed  below.  Dates 
environmental  assessments  are 
available  are  listed  below  for  each 
individual  proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Victoria  Dettmar, 
Interstate  Commerce  Commission, 
Section  of  Energy  and  Environment, 
room  3219,  Washington,  DC  20423,  (202) 
927-6212  or  (202)  927-6211. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability. 

Docket  AB-347  (Sub-No.  IX).  Florida 
West  Coast  Railroad  Company- 
Abandonment  in  Gilchrist  and  Levy 
Counties.  Florida,  EA  available  11/25/ 
91. 

Docket  AB-6  (Sub-No.  335X). 
Burlington  Northern  Railroad 
Company— Abandonment— in  Klickitat 
County,  Washington,  EA  available  11/ 
25/91. 

Docket  AB-«  (Sub-No.  337X). 
Burlington  Northern  Railroad  Company 
Abandonment  between  Sterley  and 
Lubbock,  in  Floyd.  Hall  and  Lubbock 
Counties.  Texas.  EA  available  11/26/91, 

Docket  A&-6  (Sub-No.  338X). 
Burlington  Northern  Railroad  Company 
Abandonment  between  Childress  and 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

Modification  to  List  of  Bureau  of 
Prisons  Institutions 

agency:  Bureau  of  Prisons.  Justice. 
action:  Notice. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  a  consolidated 
listing  of  its  institutions.  In  this  listing. 
the  Federal  Correctional  Institution  at 
Lexington.  Kentucky,  is  redesignated  as 
a  Federal  Medical  Center. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  320  First  Street  NW.. 
HOLC  room  754.  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Nanovic,  (202)  307-3062. 
SUPPLEMENTARY  INFORMATION:  Attorney 
General  Order  No.  646-76  (41  FR  14805), 
as  amended,  classifies  and  lists  the 
various  Bureau  of  Prisons  institutions. 
Attorney  General  Order  No.  960-81, 
Reorganization  Regulations,  published 
in  the  Federal  Register,  October  27, 1981 
(at  46  FR  52339  et  seq.)  delegated  to  the 
Director,  Bureau  of  Prisons,  in  28  CFR 
0.96(r),  the  authority  to  establish  and 
designate  Bureau  of  Prisons  institutions. 
The  last  listing  of  the  Bureau's 
institutions  was  published  in  the  Federal 
Register  on  November  21. 1990  (55  FR 
48803)  and  amended  on  May  21. 1991  (56 
FR  23481). 

This  notice  is  not  a  rule  within  the 
meaning  of  the  Administrative 
Procedure  Act.  5  U.S.C.  551(4),  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
601(2),  or  Executive  Order  No.  12291. 
Sec.  1(a). 

By  virtue  of  the  authority  vested  in  the 
Attorney  General  in  18  U.S.C.  3621.  4001, 
4003,  4042,  4081.  and  4082  (repealed  in 
part  October  12, 1984)  and  delegated  to 
the  Director.  Bureau  of  Prisons  by  28 
CFR  0.96(r).  it  is  hereby  ordered  as 
follows: 

The  following  institutions  are 
established  and  designated  as  places  of 
confinement  for  the  detention  of  persons 
held  under  authority  of  any  Act  of 
Congress,  and  for  persons  charged  with 
or  convicted  of  offenses  against  the 
United  States  or  otherwise  placed  in  the 
custody  of  the  Attorney  General  of  the 
United  States. 


A.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  U.S.  Penitentiaries: 

(1)  Atlanta.  Georgia: 

(2)  Leavenworth,  Kansas; 

(3)  l^wisburg,  Pennsylvania: 

(4)  Lompoc.  California: 

(5)  Marion.  Illinois;  and 

(6)  Terre  Haute.  Indiana. 

B.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designatett 
as  Federal  Correctional  Institutions: 

(1)  Ashland.  Kentucky; 

(2)  Bastrop.  Texas; 

(3)  Big  Spring,  Texas; 

(4)  Butner,  North  Carolina; 

(5)  Danbury,  Connecticut: 

(6)  El  Reno.  Oklahoma: 

(7)  Englewood.  Colorado; 

(8)  Fairton.  New  Jersey: 

(9)  Fort  Worth.  Texas; 

(10)  Jesup.  Gporgia; 

(11)  La  Tuna.  Texas; 

(12)  Loretto,  Pennsylvania; 

(13)  Lompoc.  California; 

(14)  Marianna,  Florida; 

(15)  McKean,  Pennsylvania; 

(16)  Memphis,  Tennessee; 

(17)  Milan.  Michigan; 

(18)  Morgantown,  West  Virginia; 

(19)  Oakdale,  Louisville  (formerly 
Oakdale  I); 

(20)  Otisville,  New  York; 

(21)  Oxford,  Wisconsin; 

(22)  Petersburg,  Virginia: 

(23)  Phoenix,  Arizona: 

(24)  Pleasanton,  California; 

(25)  Ray  Brook,  New  York; 

(26)  Safford,  Arizona; 

(27)  Sandstone,  Minnesota; 

(28)  Schuylkill,  Pennsylvania; 

(29)  Seagoville.  Texas; 

(30)  Sheridan.  Oregon; 

(31)  Talladega.  Alabama; 

(32)  Tallahassee,  Florida: 

(33)  Terminal  Island,  California; 

(34)  Texarkana,  Texas; 

(35)  Three  Rivers,  Texas;  and 

(36)  Tucson.  Arizona. 

C.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Prison  Camps: 

(1)  Alderson.  West  Virginia: 

(2)  Allenwood.  Pennsylvania; 

(3)  Boron.  California; 

(4)  Bryan.  Texas; 

(5)  Dulufh,  Minnesota: 

(6)  Eglin  Air  Force  Base.  Florida; 

(7)  Ft.  Bliss.  El  Paso,  Texas; 

(8)  Homestead  Air  Force  Base. 
Homestead.  Florida; 

(9)  Maxwell  Air  Force  Base/Gunter 
Air  Force  Station,  Montgomery, 
Alabama; 

(10)  Millington.  Tennessee; 

(11)  Nellis  Air  Force  Base.  Las  Vegas, 

Nevada:  ,     ,.,    •  j 

(12)  Saufley  Field.  Pensacola,  Florida: 
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(13)  Seymour-lohnson  Air  Force  Base. 
Norih  Carolina: 

(14)  Tyndall  Air  Force  Base.  Panama 
City.  Florida;  and 

(15)  Yankton.  South  Dakota. 

D.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Metropolitan  Correctional  Centers: 

(1)  Chicago.  Illinois: 

(2)  Miami.  Florida: 

(3)  New  York.  New  York:  and 

(4)  San  Diego.  California. 

E.  The  Bureau  of  Prisons  institution  at 
Springfield,  Missouri  is  designated  as 
the  U.S.  Medical  Center  for  Federal 
Prisoners. 

F.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Medical  Centers: 

(1)  Carville.  Louisiana; 

(2)  Lexington.  Kentucky;  and 

(3)  Rochester,  Minnesota. 

G.  The  Bureau  of  Prisons  institution  at 
Oakdale.  Louisiana  (formerly  Oakdale 
II)  is  designated  as  a  Federal  Detention 
Center. 

H.  The  Bureau  of  Prisons  institution  at 
Los  Angeles.  California  is  designated  as 
the  Metropolitan  Detention  Center. 

Dated:  December  4. 1991. 
|.  Michael  Quintan. 

Director.  Federal  Bureau  of  Prisons. 

|FR  Doc.  91-29466  Filed  12-9-91;  8:45  amj 

BtLUNG  CODE  4410-OS-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heattli  Administration 

Renewal  of  Advisory  Committee 
Charter 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Notice  of  renewal  of  advisory 

committee  charter. 


UMI 


summary:  After  consultation  with  the 
General  Services  Administration,  the 
Department  of  Labor  is  renewing  the 
charter  for  the  Mine  Safety  and  Health 
Administration's  Advisory  Committee 
on  the  Use  of  Air  in  the  Belt  Entrj'  to 
Ventilate  the  Production  (Face)  Area  at 
Underground  Coal  Mines  and  Related 
Provisions  for  a  period  of  one  year. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director.  Office  of 
Standards.  Regulations  and  Variances. 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  room  631. 
Arlington.  Virginia  2203:  phone  (703) 
235-1910. 

SUPPLEMENTARY  INFORMATKMI:  Notice  is 
given  that,  after  consultation  with  the 
General  Services  Administration. 
Department  of  Labor  is  renewing  the 


Charter  of  the  Advisory  Committee  on 
the  Use  of  Air  in  the  Belt  Entry  to 
Ventilate  the  Production  (Face)  Area  at 
Underground  Coal  Mines  and  Related 
Provisions  for  a  period  of  one  year.  The 
charter  was  to  expire  on  December  12, 
1991.  This  action  is  necessary  and  in  the 
public  interest. 

The  Committee  will  provide 
recommendations  for  proposed 
standards  on  the  use  of  air  in  the  belt 
entry  to  ventilate  the  production  area  at 
underground  coal  mines.  The  Committee 
consists  of  nine  members  and  includes 
two  representatives  from  labor,  and  two 
representatives  of  the  coal  mining 
industry.  The  Committee's  statutorily 
mandated  majority  is  composed  of  five 
individuals  who  have  no  economic 
interests  in  the  coal  or  other  mining 
industry  and  who  are  not  operators, 
miners  or  officers  or  employees  of  the 
Federal  goverrunent  or  any  State  or 
local  government.  The  Committee's 
charter  will  be  filed  under  the  Federal 
Advisory  Committee  Act  fifteen  days 
from  the  date  of  publication. 

Dated:  December  5. 1991. 
Lynn  Martin, 
Secretary  of  Labor. 

(FR  Doc.  91-29472  Filed  12-9-91;  8.45  am) 
MUJNO  CODE  4S10-43-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Scheduels  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  January 


24. 1992.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (MR).  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for  ■ 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force,  United 
States  Air  Force  Academy  (Nl-AFU-92- 
1).  Cadet  disenrollment  files. 

2.  Department  of  the  Air  Force,  United 
States  Air  Force  Academy  (Nl-AFU-92- 
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2).  Academic  Review  Committee 
administrative  records. 

3.  Department  of  the  Air  Force.  United 
State*  Air  Force  Academy  (Nl-AFU-92- 
2).  Military  training  records. 

4.  Department  of  the  Air  Force.  United 
States  Air  Force  Academy  {Nl-AFU-02- 
4).  Academic  training  records. 

5.  Department  of  the  Air  Force  (Nl- 
AFU-92-5).  Medical  treatment  work 
orders. 

6.  Department  of  the  Air  Force  (Nl- 
AFU_g2-6).  Administrative  records 
relating  to  test  accountability. 

7.  Department  of  the  Air  Force  (Nl- 
AFU-92-7).  Environmental  planning 
permits  on  waste  water  discharge  and 
related  records. 

8.  Department  of  the  Air  Force  (Nl- 
AFU-92-a).  Telephone  bills  at  over»ea8 
installations. 

9.  Department  of  the  Air  Force  (Nl- 
AFU-92-9).  Administrative  records 
relating  to  environmental  compatibility 
of  land  use. 

10.  Department  of  the  Air  Force  (Nl- 
AFU-92-10).  Reserve  Force  levels 
administrative  records. 

11.  Department  of  the  Air  Force  (Nl- 
AFU-92-12).  Short-term  records  of 
closing  bases. 

12.  Defense  Logistics  Agency  (Nl- 
361-92-1).  Routine  and  facilitative 
records  relating  to  supply  operations. 

13.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-91-3).  Revisions  to  Office  of 
Organization  and  Management  Support 
comprehensive  records  schedule. 

14.  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  (Nl- 
468-92-2).  Discrimination  case  files  and 
age  discrimination  mediation  referrals. 

15.  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  (Nl- 
46ft-92-3).  Records  relating  to 
investigation  of  Baby  Doe  cases. 

16.  Department  of  the  Interior.  U.S. 
Geological  Survey  (Nl-57-91-2).  Hard 
copy  long  period  seismograms. 

17.  Department  of  the  Interior.  U.S. 
-     Geological  Survey  (Nl-57-92-1). 

Technical  review  files. 

18.  Department  of  Justice.  Immigration 
and  Naturalization  Service  (Nl-85-91- 
6).  Forms  used  in  the  creation  of 
identification  cards. 

19.  Department  of  Justice,  U.S. 
Marshals  Service  {Nl-118-01-2). 
Criminal  warrant  files. 

20.  Department  of  Labor  (Nl-174-91- 
1).  Chronological  files  of  the  Office  of 
the  Solicitor,  1957-67;  contract 
application  files.  1936-65:  field  meeting 
files  of  the  Special  Assistant  to  the 
Secretary,  1947-48;  budget  records. 
1940-58. 

21.  National  Archives  and  Records 
Administration  {N2-26-91-1). 


Disposable  court  martial  and  visitor 
registers  segregated  from  Coast  Guard 
records  accessioned  by  the  National 
Archives. 

22.  Department  of  State.  Legal  Adviser 
(Nl-59-91-1).  Routine,  facilitative.  and 
duplicative  records. 

23.  Department  of  State,  Office  of 
Foreign  Missions  {Nl-59-92-1).  Routine 
and  facilitative  records. 

24.  Department  of  State,  Berlin 
Document  Center  (Nl-84-92-1).  Routine. 
facilitative.  and  duplicative  records. 

25.  Tennessee  Valley  Authority. 
Resource  Development  (Nl-142-90-20). 
Office  of  Planning  and  Budget 
correspondence  files  that  lack  sufficient 
value  to  warrant  retention  by  the 
National  Archives. 

26.  Tennessee  Valley  Authority. 
Power  Business  Operations  (Nl-142-91- 
4).  Training  videotapes  and  research 
and  development  project  files  that  do 
not  warrant  retention  by  the  National 
Archives. 

27.  Tennessee  Valley  Authority. 
Office  of  the  Inspector  General  (Nl-142- 
91-11).  Administrative  correspondence. 

28.  Department  of  the  Treasury. 
Financial  Management  Service  (Nl-425- 
91-1).  Revisions  to  comprehensive 
records  schedule. 

Dated:  November  27. 1991. 
Claudine  ].  Weiher, 
Acting  Archivist  of  the  United  States. 
(FR  Doc.  91-29422  Filed  12-9-91: 8:45  am] 
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Please  call  202-682-5409  if  you  would 
hke  to  attend,  as  space  is  extremely 
limited. 

Dated:  December  8. 1991. 
YvooM  M.  Sabine, 
Director.  Council »  Panel  Operationa, 
National  Endowment  for  the  Arts. 
JFR  Doc.  91-29602  Filed  12-»-91;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endown»«nt  for  the  Art* 

International  Cultural  Forum;  Meeting 

Friday.  December  13  at  8:30  o'clock  in 
the  morning  has  been  designated  by  the 
President's  Committee  on  the  Arts  and 
the  Humanities  for  an  international 
cultural  forum.  Shaping  the  New  World 
Order  International  Cultural 
Opportunities  and  the  Private  Sector,  a 
one-day  program  designed  to  enlighten 
funders  about  preparing  the  United 
States  for  the  demands  of  world  cultural 
leadership.  Distinguished  speakers  will 
be  representing  the  Cabinet  and  top 
business  and  cultural  institutions.  This 
forum  is  sponsored  by  the  President's 
Conunittee  on  the  Arts  and  the 
Humanities  and  the  Institute  of 
International  Education. 

The  President's  Committee  on  the  Arts 
and  the  Humanities  was  created  by 
executive  order  of  the  President  of  the 
United  States  on  June  15, 1982.  Its 
mission  is  to  increase  private  support  for 
the  arts  and  the  humanities. 


NATIONAL  SCIENCE  FOUNDATION 

International  Programa  Review  Panel 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-483, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  International  Program*  Review 
Panel. 

Date  and  time:  December  20, 1991: 9:30  ajn. 
to  3:30  p.m. 

Place:  1110  Vermont  Avenue,  NW„  room 
500-D.  Washington.  DC  2055a 

Type  of  meeting:  Closed. 

Contact  person:  William  Blanpied,  Program 
Manager,  1110  Vermont  Avenue,  NW., 
Washington.  DC  20550.  Telephone:  (202)  357- 

5749. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  for 
the  International  Institute  for  Applied 
Systems.  . 

Reason  for  closing:  The  proposals  l)eing 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
Information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
Individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  4  and  6 
of  5  U.S.C  552  b.  (c)  (4)  and  (6)  the 
Government  in  the  Sunshine  Act. 

Dated:  December  4, 1991. 
M,  Rebecca  Winklw. 
Committee  Management  Officer. 
[FR  Doc.  91-29420  Filed  12-8-81:  8:45  am] 
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Membership  of  National  Science 
Foundation  •  Senior  Executive  Service 
Performance  Review  Boards 

agency:  National  Science  Foundation. 
ACTION:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Boards. 


summary:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Boards  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 
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AODflESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management,  National 
Science  Foundation,  room  208, 1800  G 
Street.  NW..  Washington,  DC  20550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Bransford  at  the  above 
address  or  (202)  357-7857. 
SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Boards  is 
amended,  effective  November  17, 1991. 

Permanent  Membership 

Frederick  M.  Bernthal,  Deputy 
Director,  Chairperson  Constance  K. 
McLindon,  Director,  Office  of 
Information  and  Resource  Management. 
Executive  Secretary. 

Rotating  membership  of  the 
Performance  Review  Boards  remains 
unchanged  from  the  notice  contained  in 
56  FR  54591,  October  22, 1991. 

Dated:  December  4, 1991. 
Margaret  L  Windus, 

Director.  Division  of  Human  Resource 

Management. 

IFR  Doc.  91-29421  Filed  12-9-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
various  requirements  of  10  CFR  part  50, 
appendix  J  to  the  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO  or 
the  licensee)  for  the  Haddam  Neck 
Plant,  located  at  the  licensee's  site  in 
Middlesex  County,  Connecticut. 

Environmental  Assessment 

The  proposed  action  would  grant 
exemptions  from  various  penetrations 
from  10  CFR  part  50.  appendix  J  from 
various  requirements  of  section  III.C, 
Type  C  tests.  The  proposed  action  is  in 
accordance  with  the  licensee's  request 
for  exemptions  dated  April  28,  and 
September  8. 1989  and  amended  on 
October  19, 1990. 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 


appendix  J.  In  particular,  CYAPCO 
seeks  to  exempt  one  penetration  from 
the  requirements  of  III.C,  Type  C  tests, 
and  also  seeks  to  exempt  three 
penetrations  from  the  requirements  of 
the  III.C.l,  Test  method. 

The  licensee  seeks  the  requested 
exemptions  for  certain  penetrations 
because  performance  of  the  Type  C  tests 
as  required  by  appendix  )  would  require 
modifications  to  the  penetrations  or 
replacement  of  the  valves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  reviewed  the  proposed 
exemptions  and  has  concluded  that  the 
exemptions  from  various  requirements 
of  10  CFR  part  50,  appendix  J.  Section 
III.C.  Type  C  tests  for  penetrations  P-3, 
P-4,  and  P-80  will  not  compromise 
containment  integrity.  This  conclusion  is 
based,  in  general,  on  compensatory 
measures  taken  by  licensee  to  verify 
leakage,  the  periodic  containment 
integrated  leak  rate  test  and  the  design 
or  function  of  the  valves  which  provide 
some  compensatory  measures  to  assure 
leak  tightness  of  the  valve. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously  . 
and  the  proposed  exemptions  do  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures.  With 
regard  to  potential  nonradiological 
impacts,  the  proposed  exemptions  do 
not  affect  plant  nonradiological  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  there  are  no  measurable 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemptions  would  be 
to  deny  the  exemptions  requested.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  no  Signiflcanl  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  April  28,  and  September  8, 
1989  and  October  19, 1990.  These  letters 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street. 
Middletown,  Connecticut  06547. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stolz, 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I /U.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-29469  Filed  12-9-91;  8:45  am] 
BILUNO  CODE  7S9(MI1-M 


State  of  Maine:  Staff  Assessment  of 
Proposed  Agreement  Between  the 
Nuclear  Regulatory  Commission  and 
the  State  of  Maine 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  agreement 
with  the  State  of  Maine. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  the  NRC  staff  assessment  of  a 
proposed  agreement  received  from  the 
Governor  of  the  State  of  Maine  for  the 
assumption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Comments  are  requested  on  the  public 
health  and  safety  aspects  of  the 
proposal. 

Exemptions  from  the  Commission's 
regulatory  authority,  which  would 
implement  this  proposed  agreement, 
have  been  published  in  the  Federal 
Register  and  codified  as  part  150  of  the 
Commission's  regulations  in  title  10  of 
the  Code  of  Federal  Regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  2, 1992. 

ADDRESSES:  Submit  comments  to  the 
Chief.  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 


.<  \ 


iay.  December  10.  1991  /  Notices 


:yapco 

ration  from 
Type  C  tests, 
;hree 
lirements  of 

equested 
letrations 
e  Type  C  tests 
would  require 
rations  or 

the  Proposed 

he  proposed 

aded  that  the 

equirements 

X  J.  Section 

ttrations  P-3, 

promise 

1  conclusion  is 

ensatory 

e  to  verify 

linment 

id  the  design 

hich  provide 

ires  to  assure 

es  will  not 
3d  previously 
)ns  do  not 
diological 
posures.  With 
ological 
nptions  do 
gical  effluents 
Tiental 
imission 
isurable 
;ical 
ociated  with 

id  Action 

\s  concluded 
ironmental 
proposed 
es  with  equal 
npact  need 
;ipal 

ns  would  be 
uested.  Such 
he  protection 

es 

live  the  use  of 
reviously  in 
atement  for 

iulted 

the  licensee's 
other 


Finding  of  no  Signiflcanl  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  April  28,  and  September  8, 
1989  and  October  19, 1990.  These  letters 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06547. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects— l/U.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  91-29469  Filed  12-9-91;  8:45  am| 
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State  of  Maine:  Staff  Assessment  of 
Proposed  Agreement  Between  the 
Nuclear  Regulatory  Commission  and 
the  State  of  Maine 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  agreement 
with  the  State  of  Maine. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  the  NRC  staff  assessment  of  a 
proposed  agreement  received  from  the 
Governor  of  the  State  of  Maine  for  the 
assumption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 
Comments  are  requested  on  the  public 
health  and  safety  aspects  of  the 
proposal. 

Exemptions  from  the  Commission's 
regulatory  authority,  which  would 
implement  this  proposed  agreement, 
have  been  published  in  the  Federal 
Register  and  codified  as  part  150  of  the 
Commission's  regulations  in  title  10  of 
the  Code  of  Federal  Regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  2. 1992. 

ADDRESSES:  Submit  comments  to  the 
Chief,  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 


Publications  Services,  Office  of 
Administration,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4.15  p.m.  Monday 
through  Friday.  Copies  of  comments 
received  by  NRC  may  be  examined  at 
the  NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC.  A  copy  of  the  proposed  agreement, 
program  narrative,  including  the 
referenced  appendices,  applicable  State 
legislation  and  Maine  regulations,  is 
available  for  public  inspection  in  the 
NRC's  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level).  Washington. 
DC,  telephone:  (202)  634-3273. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  N.  Schneider,  State  Programs, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  301- 
492-0320. 

SUPPt^MENTARY  INFORMATION: 
Assessment  of  Proposed  Maine  Program 
to  Regulate  Certain  Radioactive 
Materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act). 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Maine  for 
the  State  to  enter  into  an  agreement 
with  the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
certain  regulatory  authority  pursuant  to 
section  274  of  the  Act. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

1.  Background 

A.  Section  274  of  the  Act  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials* 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
finds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 
to  assure  that  State  and  Commission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 


■  A.  Byproduct  material*  ai  definad  in  11e.(1): 
&  Byproduct  materials  as  defined  in  11e.|2): 

C.  Soarce  materials:  and 

D.  Special  nuclear  materials  in  qaantitiea  not 
sufRcienl  to  form  a  critical  mass. 


Commission  shall  periodically  review 
such  agreements  and  actions  taken  by 
the  States  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  In  a  letter  dated  March  5, 1990. 
Governor  John  P.  McKeman.  jr.  of  the 
State  of  Maine  requested  that  the 
Commission  enter  into  an  agreement 
with  the  State  pursuant  to  section  274  of 
the  Act.  The  Governor  certified  that  the 
Stale  of  Maine  has  a  program  for  control 
of  radiation  hazards  which  is  adequate 
to  protect  the  public  health  and  safety 
with  respect  to  the  materials  within  the 
State  covered  by  the  proposed 
agreement,  and  that  the  State  of  Maine 
desires  to  assume  regulatory 
responsibility  for  such  materials.  The 
text  of  the  proposed  agreement  is  shown 
in  appendix  A  to  this  document. 

The  specific  authority  requested  is  for 
(1)  byproduct  material  as  defined  in 
section  lle.(l)  of  the  Act,  (2)  source 
material,  and  (3)  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass.  The  State  does  not 
wish  to  assume  authority  over  (1)  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons;  and  (2)  Uranium  recovery 
activities  (byproduct  material  as  defined 
in  section  lle.(2)).  The  State,  however, 
reserves  the  right  to  apply  at  a  future 
date  to  NRC  for  an  amended  agreement 
to  assume  authority  in  these  areas.  The 
nine  articles  of  the  proposed 
agreement — 
Lists  the  materials  covered  by  the 

agreement. 
Lists  the  Commission's  continued 
authority  and  responsibility  for 
certain  activities. 
Allows  for  future  amendment  of  the 

agreement. 
Allows  for  certain  regulatory  changes  by 

the  Commission. 
References  the  continued  authority  of 
the  Commission  for  common  defense 
and  security  for  safeguard  purposes. 
Pledges  the  best  efforts  of  the 
Commission  and  the  State  to  achieve 
coordinated  and  compatible  programs. 
Recognizes  reciprocity  of  licenses  issued 

by  the  respective  agencies. 
Sets  forth  criteria  for  termination  or 

suspension  of  the  agreement. 
Specifies  the  effective  date  of  the 
agreement. 

C.  Maine  Radiation  Protection  Act 
sections  671  through  690,  the  enabling 
statute  for  the  Maine  Department  of 
Human  Services,  authorizes  the 
Department  to  issue  licenses  to.  and 
perform  inspections  of.  users  of 
radioactive  materials  under  the 
proposed  agreement  and  otherwise 
carry  out  a  total  radiation  control 


program.  Maine  regulations  for  radiation 
protection  were  adopted  on  January  1, 
1986,  with  revisions  dated  January  1. 
1988  and  December  1, 1990.  under 
authority  of  the  enabling  statute  and 
provide  standards,  licensing,  inspection, 
enforcement  and  administrative 
procedures  for  agreement  and  non- 
agreement  materials.  In  addition, 
editorial  revisions  recommended  by 
NRC  are  presently  under  consideration 
in  Maine  and  are  expected  to  be 
finalized  in  November  1991.  Pursuant  to 
Maine's  regulations,  section  C.19.  the 
regulations  will  apply  to  agreement 
materials  on  the  effective  date  of  the 
agreement.  In  addition  to  the  material 
covered  under  the  proposed  agreement, 
the  regulations  provide  for  the  State  to 
license  and  inspect  users  of  naturally- 
occurring  and  accelerator-radioactive 
materials. 

D.  The  NRC  staff  assessment  finds  the 
proposed  Maine  program  will  provide 
adequately  for  public  health  and  safety. 

11.  NRC  Staff  Asaemment  of  the 
Propmed  Maine  Program  for  Control  of 
Agreement  Materials 

Reference:  Criteria  for  Guidance  of  States 
and  NRC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Througii  Agreement.* 

Objectives 

1.  Protection 

A  State  regulatory  program  shall  be 
designed  to  protect  the  health  and  safety 
of  the  people  against  radiation  hazards. 

Based  upon  the  analysis  of  the  State's 
proposed  regulatory  program,  the  staff 
believes  the  Maine  proposed  regulatory 
program  for  agreement  materials  is 
adequately  designed  to  protect  the 
health  and  safety  of  the  public  against 
radiation  hazards. 

Reference:  Maine  Program  Statement. 
Application  for  Agreement  State  Status. 

Radiation  Protection  Standards 

2.  Standards 

The  State  regulatory  program  shall 
adopt  a  set  of  standards  for  protection  . 
against  radiation  which  shall  apply  to 
byproduct,  source  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass. 

Statutory  authority  to  formulate  and 
promulgate  rules  for  controlling 
exposure  to  sources  of  radiation  is 
contained  in  the  enabling  statute.  In 
accordance  with  that  authority,  the 


•  NRC  Statement  of  Policy  publislied  in  tl>e 
Fateal  Rafistar  January  23  1981  (46  FT?  7540-7546). 
a  oorrMtkm  wai  publislied  )uly  18. 1981  (46  FH 
aeeSB)  and  a  revision  of  Crilenon  9  putrfished  in  Iha 
Fadwai  Ragislv  |uly  21. 1063  (46  FR  33376). 
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State  adopted  radiation  control 
regulations  on  January  1. 1988,  and  with 
revisions  dated  January  1, 1988,  and 
December  1, 1990,  which  include 
radiation  protection  standards  which 
would  apply  to  byproduct,  source  and 
special  nuclear  materials  in  quantities 
not  sufficient  to  form  a  critical  mass 
upon  the  effective  date  of  an  agreement 
between  the  State  and  the  Commission 
pursuant  to  Section  274b  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  In 
addition,  editorial  revisions 
recommended  by  NRC  are  presently 
under  consideration  by  the  State  and 
are  expected  to  be  finalized  in 
November  1991. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  Parts  A,  B.  C.  D,  R  G,  J, 
K.  U  Letter  dated  October  15, 1991. 

3.  Uniformity  in  Radiation  Standards 

It  is  important  to  strive  for  uniformity 
in  technical  definitions  and  terminology, 
particularly  as  related  to  such  things  as 
units  of  measurement  and  radiation 
dose.  There  shall  be  uniformity  on 
maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity,  as  fixed  by  10  CFR  part  20 
of  the  NRC  regulations  based  on 
officially  approved  radiation  protection 
guides. 

Technical  definitions  and  terminology 
contained  in  the  Maine  Radiation 
Control  Regulations  including  those 
related  to  units  of  measurement  and 
radiation  doses  are  uniform  with  those 
contained  in  10  CFR  part  20. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  Sections  A.2,  D.2,  E.3, 
G.2.  K.3,  L2. 

4.  Total  Occupational  Radiation 
Exposure 

The  regulatory  authority  shall 
consider  the  total  occupational  radiation 
exposure  of  individuals,  including  that 
from  sources  which  are  not  regulated  by 
it. 

The  Maine  regulations  cover  all 
sources  of  radiation  within  the  State's 
jurisdiction  and  provide  for 
consideration  of  the  total  radiation 
exposure  of  individuals  from  all  sources 
of  radiation  in  the  possession  of  a 
licensee  or  registrant. 

Reference:  Stale  of  Maine  Rules  Relating  to 
Radiation  Protection  Sections  D.2  to  D.7. 

5.  Surveys,  Monitoring 

•     Appropriate  surveys  and  personnel 
monitoring  under  the  close  supervision 
of  technically  competent  people  are 
essential  in  achieving  radiological 
protection  and  shall  be  made  in 
determining  compliance  with  safety 
regulations. 


The  Maine  requirements  for  surveys 
to  evaluate  potential  exposures  from 
sources  of  radiation  and  the  personnel 
monitoring  requirements  are  uniform 
with  those  contained  in  10  CFR  part  20. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  D.9.  D.IO  and 
D.15. 

6.  Labels,  Signs,  Symbols 

It  is  desirable  to  achieve  uniformity  in 
labels,  signs,  and  symbols,  and  the 
posting  thereof.  However,  it  is  essential 
that  there  be  uniformity  in  labels,  signs, 
and  symbols  affixed  to  radioactive 
products  which  are  transferred  from 
person  to  person. 

The  prescribed  radiation  labels,  signs 
and  symbols  are  uniform  with  those 
contained  in  10  CFR  parts  20,  30  thru  32 
and  34.  The  Maine  posting  requirements 
are  also  uniform  with  those  of  10  CFR 
part  20. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  C.6.E,  C.6.F, 
C.11.D.  D.ll  and  D.12. 

7.  Instruction 

Persons  working  in  or  frequenting 
restricted  areas  shall  be  instructed  with 
respect  to  the  health  risks  associated 
with  exposure  to  radioactive  materials 
and  in  precautions  to  minimize 
exposure.  Workers  shall  have  the  right 
to  request  regulatory  authority 
inspections  as  per  10  CFR  19.16  and  to 
be  represented  during  inspections  as 
specified  in  10  CFR  19.14. 

The  Maine  regulations  contain 
requirements  for  instructions  and 
notices  to  workers  that  are  uniform  with 
those  of  10  CFR  part  19. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  ]. 

8.  Storage 

Licensed  radioactive  material  in 
storage  shall  be  secured  against 
unauthorized  removal. 

The  Maine  regulations  contain  a 
requirement  for  security  of  stored 
radioactive  material. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  D.14. 

9.  Radioactive  Waste  Disposal 

(a)  Waste  disposal  by  material  users. 
The  standards  for  the  disposal  of 
radioactive  materials  into  the  air,  water 
and  sewer,  and  burial  in  the  soil  shall  be 
in  accordance  with  10  CFR  part  20. 
Holders  of  radioactive  material  desiring 
to  release  or  dispose  of  quantities  or 
concentrations  of  radioactive  materials 
in  excess  of  prescribed  limits  shall  be 
required  to  obtain  special  permission 
from  the  appropriate  regulatory 
authority. 


Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer 
and  manifest  system)  shall  be  in 
accordance  with  10  CFR  part  20. 

The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
applicable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  State  shall 
promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
applicable  technical  definitions, 
performance  objectives,  technical 
requirements  and  applicable  supporting 
sections  set  forth  in  10  CFR  part  61. 
Adequate  financial  arrangements  (under 
terms  established  by  regulation)  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition.  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  licensed  responsibility 
(section  151(a)(2).  Pub.  L.  97-425). 

The  Maine  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air,  water 
and  sewer  and  burial  in  soil  which  are 
essentially  uniform  with  those  of  10  CFR 
part  20.  Waste  transfer  and  manifest 
system  requirements  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facility  are  included  in  the 
Maine  regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

Maine  does  not  plan  on  seeking 
authority  for  the  regulation  of  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons. 

References:  Stale  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  D.7,  and  D.ie 
to  D.28. 

10.  Regulations  Governing  Shipment  of 
Radioactive  Materials 

The  State  shall  to  the  extent  of  its 
jurisdiction  promulgate  regulations 
applicable  to  the  shipment  of 
radioactive  materials,  such  regulations 
to  be  compatible  with  those  established 
by  the  U.S.  Department  of 
Transportation  and  other  agencies  of  the 
United  States  whose  jurisdiction  over 
interstate  shipment  of  such  materials 
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Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer 
and  manifest  system)  shall  be  in 
accordance  with  10  CFR  part  20. 

The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
applicable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  Stale  shall 
promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
applicable  technical  definitions, 
performance  objectives,  technical 
requirements  and  applicable  supporting 
sections  set  forth  in  10  CFR  part  61. 
Adequate  financial  arrangements  (under 
terms  established  by  regulation)  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition.  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  licensed  responsibility 
(section  151(a)(2).  Pub.  L  97-425). 

The  Maine  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air.  water 
and  sewer  and  burial  in  soil  which  are 
essentially  uniform  with  those  of  10  CFR 
part  20.  Waste  transfer  and  manifest 
system  requirements  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facility  are  included  in  the 
Maine  regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

Maine  does  not  plan  on  seeking 
authority  for  the  regulation  of  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  D.7.  and  D.16 
to  D.28. 

10.  Regulations  Governing  Shipment  of 
Radioactive  Materials 

The  State  shall  to  the  extent  of  its 
jurisdiction  promulgate  regulations 
applicable  to  the  shipment  of 
radioactive  materials,  such  regulations 
to  be  compatible  with  those  established 
by  the  U.S.  Department  of 
Transportation  and  other  agencies  of  the 
United  States  whose  jurisdiction  over 
interstate  shipment  of  such  materials 


necessarily  continues.  State  regulations 
regarding  transportation  of  radioactive 
materials  must  be  compatible  with  10 
CFR  part  71. 

The  Maine  regulations  are  uniform 
with  those  contained  in  NRC  regulations 
10  CFR  part  71. 

References:  Slate  of  Maine  Rules  Relating 
to  Radiation  Protection  section  L. 

11.  Records  and  Reports 

The  Stale  regulatory  program  shall 
require  that  holders  and  users  of 
radioactive  materials  (a)  maintain 
records  covering  personnel  radiation 
exposures,  radiation  surveys,  and 
disposals  of  materials:  (b)  keep  records 
of  the  receipt  and  transfer  of  the 
materials:  (c)  report  significant  incidents 
involving  the  materials,  as  prescribed  by 
the  regulatory  authority:  (d)  make 
available  upon  request  of  a  former 
employee  a  report  of  the  employee's 
exposure  to  radiation;  (e)  at  request  of 
an  employee  advise  the  employee  of  his 
or  her  annual  radiation  exposure:  and  (f) 
inform  each  employee  in  writing  when 
the  employee  has  received  radiation 
exposure  in  excess  of  the  prescribed 
limits. 

The  Maine  regulations  require  the 
following  records  and  reports  of  the 
licensees  and  registrants: 

(a)  Records  covering  personnel  radiation 
exposures,  radiation  surveys,  and 
disposals  of  materials. 

(b)  Records  of  receipt  and  transfer  of 
materials. 

(c)  Reports  concerning  incidents 
involving  radioactive  materials. 

(d)  Reports  to  former  employees  of  their 
radiation  exposure. 

(e)  Reports  to  employees  of  their  annual 
radiation  exposure. 

(f)  Reports  to  employees  of  radiation 
exposure  in  excess  of  prescribed 
limits. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  sections  A.4.  D.27.  D.29. 
D.  30.  and  ).4. 

12.  Additional  Requirements  and 
Exemptions 

Consistent  with  the  overall  criteria 
haM  enumerated  and  to  accommodate 
special  cases  and  circumstances,  the 
State  regulatory  authority  shall  be 
authorized  in  individual  cases  to  impose 
additional  requirements  to  protect 
health  and  safety,  or  to  grant  necessary 
exemptions  which  will  not  jeopardize 
health  and  safety. 

The  Maine  Radiation  Control  Program 
is  authorized  to  impose  upon  any 
licensee  or  registrant  by  rule,  regulation, 
or  order  such  requirements  in  addition 
to  those  established  in  the  regulations  as 
it  deems  appropriate  or  necessary  to 


minimize  danger  to  public  health  and 
safety  or  property. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  A.7. 

The  Department  may  also  grant  such 
exemptions  from  the  requirements  of  the 
regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in 
undue  hazard  to  public  health  and 
safety  or  property. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  A.3. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses.  Exceptions 

In  the  present  state  of  knowledge,  it  is 
necessary  in  regulating  the  possession 
and  use  of  byproduct,  source  and 
special  nuclear  materials  that  the  State 
regulatory  authority  require  the 
submission  of  information  on.  and 
evaluation  of.  the  potential  hazards  and 
the  capability  of  the  user  or  possessor 
prior  to  his  receipt  of  the  materials.  This 
criterion  is  subject  to  certain  exceptions 
and  to  continuing  reappraisal  as 
knowledge  and  experience  in  the  atomic 
energy  field  increase.  Frequently  there 
are.  and  increasingly  in  the  future  there 
may  be.  categories  of  materials  and  uses 
as  to  which  there  is  sufficient 
knowledge  to  permit  possession  and  use 
without  prior  evaluation  of  the  hazards 
and  the  capability  of  the  possessor  and 
user.  These  categories  fall  into  two 
groups — those  materials  and  uses  which 
may  be  completely  exempt  from 
regulatory  controls,  and  those  materials 
and  uses  in  which  sanctions  for  misuse 
are  maintained  without  pre-evaluation 
of  the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 
institution  has  people  with  extensive 
training  and  experience,  the  Slate 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 
use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
license  for  the  use  of  radioactive 
materials,  the  Maine  Radiation  Control 
Program  will  require  the  submission  of 
information  on.  and  will  make  an 
evaluation  of.  the  potential  hazards  of 
such  uses,  and  the  capability  of  the 
applicant. 

References:  Stale  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  C.7  and  C.17 
and  the  Maine  Program  Statement. 

Provision  is  made  for  the  issuance  of 
general  licenses  for  byproduct,  source 
and  special  nuclear  materials  in 
situations  where  prior  evaluation  of  the 


licensee's  qualifications,  facilities, 
equipment  and  procedures  is  not 
required.  The  regulations  grant  general 
licenses  under  the  same  circumstances 
as  those  under  which  general  licenses 
are  granted  in  the  Commission's 
regulations. 

References:  Slate  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  C.5  and  C.6. 

The  Maine  regulations  contain 
provisions  for  exempting  of  certain 
source  and  other  radioactive  materials 
and  devices  containing  radioactive 
materials.  These  exemptions,  for 
materials  covered  by  the  agreement,  are 
the  same  as  those  granted  by  NRC 
regulations. 

References:  Slate  of  Maine  Rules  Relating 
lo  Radiation  Protection  sections  C.2  and  C.3. 

14.  Evaluation  Criteria 

In  evaluating  a  proposal  to  use 
radioactive  materials,  the  regulatory 
authority  shall  determine  the  adequacy 
of  the  applicant's  facilities  and  safety 
equipment,  his  training  and  experience 
in  the  use  ol  the  materials  for  the 
purpose  requested,  and  his  proposed 
administrative  controls.  Stales  should 
develop  guidance  documents  for  use  by 
license  applicants.  This  guidance  should 
be  consistent  with  NRC  licensing  and 
regulatory  guides  for  various  categories 
of  licensed  activities. 

In  evaluating  a  proposal  to  use 
agreement  materials,  the  Maine 
Radiation  Control  Program  will 
determine  that: 

(1)  The  applicant  is  qualified  by  reason 
of  training  and  experience  to  use  the 
material  in  question  for  the  purpose 
requested  in  accordance  with  the 
regulations  in  such  a  manner  as  to 
minimize  danger  to  public  health  and 
safety  or  property: 

(2)  The  applicant's  proposed  equipment, 
facilities,  and  procedures  are 
adequate  to  minimize  danger  to  public 
health  and  safety  or  property:  and 

(3)  The  issuance  of  the  license  will  not 
be  inimical  to  the  health  and  safety  of 
the  public. 
Other  special  requirements  for  the 

issuance  of  specific  licenses  are 
contained  in  the  regulations. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  C.8  lo  C.ll 
and  the  Maine  Program  Statement. 

15.  Human  Use 

The  use  of  radioactive  materials  and 
radiation  on  or  in  humans  shall  not  be 
permitted  except  by  properly  qualified 
persons  (normally  licensed  physicians) 
possessing  prescribed  minimum 
experience  in  the  use  of  radioisotopes  or 
radiation. 
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The  Maine  regulations  require  that  the 
use  of  radioactive  materrals  (including 
sealed  sources)  on  or  m  humans  shall  be 
by  a  physician  having  substantial 
experience  in  the  handling  and 
administration  of  radioactive  material 
and,  where  applicable,  the  dinica) 
management  of  radioactive  patients. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  sections  CM  to  G.78. 


Inspection 

16.  Purpose.  Frequency 

The  possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  directly  to  the  amount 
and  kind  of  material  and  type  of 
operation  licensed,  and  it  shall  be 
adequate  to  insure  compliance. 

Maine  materials  licensees  will  be 
subject  to  inspection  by  Radiation 
Control  Program,  Ehvision  of  Health 
Engineering,  the  Department  of  Human 
Services.  Upon  instruction  from  the 
Department,  licensees  shall  perform  or 
permit  the  Department  to  perform  any 
reasonable  test  and  surx'ey  the 
Department  considers  appropriate  or 
necessary.  The  frequency  of  inspections 
is  dependent  upon  the  type  and  scope  of 
the  licensed  activities  and  will  be  at 
least  as  frequent  as  inspections  of 
similar  licensees  by  NRC.  Generally, 
inspections  will  be  unannounced. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  Sections  A.5.  A.6,  A.7 
and  J.5.A.  Maine  Program  Statement. 

17.  Inspections  Compulsory 

Licensees  shall  be  under  obligation  by 
law  to  provide  access  to  inspectors. 

Maine  regulations  state  that  licensees 
shall  afford  the  Department,  at  all 
reasonable  times,  opportunity  to  inspect 
sources  of  radiation  and  the  premises 
and  facilities  wherein  such  sources  of 
radiation  are  used  or  stored 

Reference;  State  of  Maine  Rules  Relating  to 
Radiation  Protection  Section  A.5. 

18.  Notification  of  Results  of  Inspection 

Licensees  are  entitled  to  be  advised  of 
the  results  of  inspections  and  to  notice 
as  to  whether  or  not  they  are  in 
compliance. 

Following  Radiation  Control  Program 
inspections,  each  licensee  will  be 
notified  in  writing  of  the  results  of  the 
inspection.  The  letters  and  written 
notices  indicate  if  the  licensee  is  in 


compliance  and  if  not.  list  the  areas  of 
noncompliance. 

Reference:  Maine  Program  Statement. 

Enforcentent 

19.  Enforcement 

Possession  and  use  of  radioactive 
materials  should  be  amenable  to 
enforcement  through  legal  sanctions, 
and  the  regulatory  authority  shall  be 
equipped  or  assisted  by  law  with  the 
necessary  powers  for  prompt 
enforcement.  This  may  include,  as 
appropriate,  administrative  remedies 
looking  toward  issuance  of  orders 
requiring  affirmative  action  or 
suspension  or  revocation  of  the  right  to 
possess  and  use  materials,  and  the 
impounding  of  materials;  the  obtaining 
of  injunctive  relief;  and  the  imposing  of 
civil  or  criminal  penalties. 

The  Maine  Radiation  Control  Program 
is  equipped  with  the  necessary  powers 
for  prompt  enforcement  of  the 
regulations.  Where  conditions  exist  that 
create  a  clear  presence  of  a  hazard  to 
the  public  health  that  requires 
immediate  action  to  protect  human 
health  and  safety.  Maine  may  issue 
orders  to  reduce,  discontinue  or 
eliminate  such  conditions.  The 
Radiation  Control  Program  actions  may 
also  include  impounding  of  radioactive 
material,  imposition  of  a  civil  penalty, 
revocation  of  a  license,  and  requesting 
the  State  Attorney  General  to  seek 
injunctions  and  convictions  for  criminal 
violations. 

References:  State  of  Maine  Rules  Relating 
to  Radiation  Protection  sections  A.7.  A.8,  A.9, 
Part  B  and  C2Z  Maine  Radiation  Protection 
Act  sections  66d  and  6S0;  Maine  Pro-am 
Statement. 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel 

The  regulatory  agency  shall  be  staffed 
with  sufficient  trained  personnel.  Prior 
evaluation  of  applications  for  licenses  or 
authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected.  This  requires 
competency  to  evaluate  various 
potential  radiological  hazards 
associated  with  the  many  uses  of 
radioactive  material  and  includes 
concentrations  of  radioactive  materials 
in  air  and  water,  conditions  of  shielding, 
the  making  of  radiation  measurements, 
knowledge  rf  radiation  instruments — 
their  selection,  use,  and  calibration — 
laboratory  design,  contamination 
control,  other  general  principles  and 
practices  of  radiation  protection,  and 


use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staff  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiology, 
and  engineering  disciplines. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 
that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biobgy,  chemistry, 
physics  and  engineering,  and  that  the 
personnel  have  had  training  and 
experience  in  radiation  protection.  For 
example,  the  person  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection  of  all  of  the 
various  uses  of  byproduct,  source  and 
special  nuclear  material  which  might 
come  to  the  regulatory  body  should  have 
substantial  training  and  extensive 
experience  in  the  Held  of  radiation 
protection.  It  is  desirable  that  such  a 
person  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences,  and  speciftc  training  in 
radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
These  persons  will  perform  the  day-to- 
day worit  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  the 
ordinary.  These  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

The  foregoing  are  considered 
desirable  qualifications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  addition,  there  will 
probably  be  trainees  associated  with  the 
regulatory  program  who  will  have  an 
academic  background  in  the  physical  or 
life  sciences  as  well  as  varying  amounts 
of  specific  training  in  radiation 
protection  but  little  or  not  actual  work 
experience  in  this  field.  The  background 
and  specific  training  of  these  persons 
will  indicate  to  some  extent  their 
potential  role  in  the  regulatory  program. 
These  trainees,  of  course,  could  be  used 
initially  to  evaluate  and  inspect  those 
applications  of  radioactive  materials 
which  are  considered  routine  or  more 
standardized  from  the  radiation  safety 
standpoint,  for  example,  inspection  of 
industrial  gauges,  small  research 
programs,  and  diagnostic  medical 
programs.  As  they  gain  experience  and 
competence  in  the  field,  trainees  could 
be  used  progressively  to  deal  with  the 
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use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staff  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiology, 
and  engineering  disciplines. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 
that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biology,  chemistry, 
physics  and  engineering,  and  that  the 
personnel  have  had  training  and 
experience  in  radiation  protection.  For 
example,  the  person  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection  of  all  of  the 
various  uses  of  byproduct,  source  and 
special  nuclear  material  which  might 
come  to  the  regulatory  body  should  have 
substantial  training  and  extensive 
experience  in  the  field  of  radiation 
protection.  It  is  desirable  that  such  a 
person  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences,  and  specific  training  in 
radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
These  persons  will  perform  the  day-to- 
day work  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  tbe 
ordinary.  These  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

The  foregoing  are  considered 
desirable  qualifications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  addition,  there  will 
probably  be  trainees  associated  with  the 
regulatory  program  who  will  have  an 
academic  background  in  the  physical  or 
life  sciences  as  well  as  varying  amounts 
of  specific  training  in  radiation 
protection  but  little  or  not  actual  work 
experience  in  this  field.  The  background 
and  specific  training  of  these  persons 
will  indicate  to  some  extent  their 
potential  role  in  the  regulatory  program. 
These  trainees,  of  course,  could  be  used 
initially  to  evaluate  and  inspect  those 
applications  of  radioactive  materials 
which  are  considered  routine  or  more 
standardized  from  the  radiation  safety 
standpoint,  for  example,  inspection  of 
industrial  gauges,  small  research 
programs,  and  diagnostic  medical 
programs.  As  they  gain  experience  and 
competence  in  the  field,  trainees  could 
be  used  progressively  to  deal  with  the 
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more  complex  or  difficult  types  of 
radioactive  material  applications.  It  is 
desirable  that  such  trainees  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences  and  specific 
training  in  radiation  protection.  In 
determining  the  requirement  for 
academic  training  of  individuals  in  all  of 
the  foregoing  categories  proper 
consideration  should  be  given  to 
equivalent  competency  which  has  been 
gained  by  appropriate  technical  and 
radiation  protection  experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases. 

(a)  Number  of  personnel.  There  are 
approximately  110  NRC  specific  licenses 
in  the  State  of  Maine.  Under  the 
proposed  agreement,  the  State  would 
assume  responsibility  for  about  105  of 
these  licenses.  The  Division  of  Health 
Engineering  is  currently  staffed  with  8 
professional  persons. 

Donald  Hoxie — Director.  Division  of 
Health  Engineering.  Responsible  for  the 
overall  supervision  of  four  Statewide 
regulatory  programs,  including  the 
Radiological  Health  Program. 

Wallace  Hinckley— Assistant  Director 
of  Health  Engineering.  Responsible  as 
Assistant  Director  for  the  overall 
supervision  of  four  Statewide  regulatory 
programs,  including  the  Radiation 
Control  Program. 

Wellington  Clough  Toppan,  Jr.— 
Manager,  Radiation  Control  Program. 
Responsible  for  overall  supervision  of 
the  Radiation  Control  Program,  which 
regulates  x-ray  equipment  and 
radionuclide  users  and  conducts 
environmental  monitoring  of  nuclear 
power  facilities. 

Robert  Schell— Nuclear  Engineering 
Specialist,  Radiation  Control  Program. 
Responsible  for  environmental 
surveillance  of  and  emergency  planning 
for  Maine  Yankee  Atomic  Power 
Company. 

David  Breau — Sanitary  Engineer  II, 
Drinking  Water  Program.  Responsible 
for  review  and  approval  of  engineering 
plans  for  water  treatment  facilities. 
Backup  staff  available  to  the  Radiation 
Control  Program. 

Linda  A.  Plausquellic— Radiation 
Specialist.  Radiation  Control  Program. 
Performs  compliance  inspections  and 
registration  for  x-ray  machines.  Assists 
in  radioactive  materials  licensing 
program. 


Jay  Cari  Hyland— Health  Physicist. 
Radiological  Health  Program. 
Responsible  for  radioactive  materials 
licensing  and  inspection  program. 

.Cheryl  Baker— Chemist  II. 
Responsible  for  implementation  of  all 
radiological  testing. 

(b)  Training.  The  academic  and 
specialized  short  course  training  for 
those  persons  involved  in  the 
administration,  licensing  and  inspection 
of  radiation  control  program  is  shown 
below: 

Donald  C.  Hoxie— B.S.  Chemical 
Engineering,  University  of  Maine,  M.S. 
Radiological  Health.  Rutgers  University. 
U.S.  Public  Health  Service.  Basic 
Radiological  Health.  Two  week  course 
in  1960. 
Oak  Ridge  Associated  Universities. 
Health  Physics  Course.  A  10-week 
course  ending  May  1961. 
Brookhaven  National  Laboratory, 
Health  Physics  Training.  A  4-week 
course  ending  September  1966. 
Conference  of  Radiation  Control 
Program  Directors,  Training  for 
Radiation  Therapy  Inspections. 
November  3-25, 1984. 
Conference  of  Radiation  Control 
Program  Directors.  Training  for  Radon 
Control.  November  28-29. 1986. 
Wallace  W.  Hinckley— B.S..  Civil 
Engineering,  University  of  Maine. 
University  of  Oklahoma,  NIOSH  Course. 
Safety  and  Health.  January  8  to  March 
30, 1973. 
Federal  and  Emergency  Management 
Agency.  Radiological  Emergency 
Response  Planning.  1974  and  1978. 
Federal  Emergency  Management 
Agency.  Basic  Radiological  Defense 
Officers  Course.  Course  I,  March  7. 
1975.  Course  II.  March  14. 1975. 
Harvard  University,  Basic  Radiation 

Protection.  April  4-8. 1977. 
Harvard  University,  Environmental 

Surveillance.  May  16-20, 1977. 
Harvard  University.  Planning  for 
Nuclear  Emergencies.  June  13-17, 
1977. 
U.S.  Nuclear  Regulatory  Commission. 
Oak  Ridge  Associated  Universities. 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
April  14. 1978. 
Federal  Emergency  Management  ^ 

Agency.  Radiological  Emergency 
Response  Course.  August  19-29. 1980. 
Federal  Emergency  Management 
Agency.  Radiological  Accident 
Assessment  Course.  February  2-6. 
1981. 

Wellington  Clough  Toppan,  Jr.- B.S.. 
Civil  Engineering.  Norv/ich  University, 
M.S.,  Environmental  Engineering. 
Clarkson  College  of  Technology,  M.P.A.. 


Public  Administration.  University  of 
Maine  at  Orono. 

Federal  Emergency  Management 
Agency,  Radiological  Emergency 
Response  Planning.  May  18-22, 1981. 
Federal  Emergency  Management 
Agency.  Basic  Radiological  Defense 
Officers.  September  8-11, 1981. 
Federal  Emergency  Management 
Agency.  Radiological  Accident 
Assessment.  August  23-27, 1982. 
New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop  I.  April  24-25, 1984. 
Federal  Emergency  Management 
Agency,  Radiological  Emergency 
Response.  September  12-21, 1984. 
Conference  of  Radiation  Control 
Program  Directors,  Training  for 
Radiation  Therapy  Inspections. 
October  23-25, 1984. 
U.S.  Nuclear  Regulatory  Commission. 
Health  Physics  and  Radiation 
Protection.  February  3  to  March  8. 
1985. 
New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop  II.  April  30  to  May  2. 1985. 
U.S.  Nuclear  Regulatory  Commission, 
Introduction  to  Licensing  Practices 
and  Procedures.  September  23-27, 
1985. 
Conference  of  Radiation  Control 
Program  Directors,  Health  Issues  of 
Non  Ionizing  Radiation.  October  2»- 
30, 1985. 
U.S.  Environmental  Protection.  Indoor 

Radon  Workshop.  January  21-23, 1988. 
U.S.  Nuclear  Regulatory  Commission. 
Medical  Uses  of  Radionuclides.  March 
15-20, 1987. 
U.S.  Nuclear  Regulatory  Commission. 
Pressurized  Water  Reactor 
Technology.  April  28  to  May  1, 1987. 
U.S.  Nuclear  Regulatory  Commission. 
Nuclear  Transportation  Course. 
August  17-21, 1987. 
Southern  Maine  Vocational  Technical 
School,  Radon  Mitigation  Course. 
April  12-14, 1988. 

Robert  J.  Schell— B.S..  Bioengineering. 
University  of  Illinois. 
United  States  Air  Force  Course, 
Bioenvironmental  Engineering.  March 
18  to  June  21, 1985. 
Federal  Emergency  Management 
Agency.  Radiological  Emergency 
Response.  October  16-26, 1985. 
U.S.  Nuclear  Regulatory  Commission. 
Introduction  to  Health  Physics. 
February  10  to  March  14, 1986. 
Federal  Emergency  Management 
Agency,  Radiological  Response 
Planning.  June  2-6, 1986. 
Federal  Emergency  Management 
Agency,  Radiological  Accident 
Assessment.  July  14-18. 1986. 
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University  of  Massachusetts  Medical 

Cenler,  Medical  X-Ray  Inspection. 

August  19-22, 1986. 
U.S.  Nuclear  R»»^ulalory  Commtsston, 

Medical  Uses  of  Radionuclides. 

September  3-12. 1986. 
U.S.  Nuclear  Rei^ulatory  Commission, 

PWR  Technology.  Febraary  23-27, 

1987. 
U.S.  Nuclear  Rej^ulatory  Commission, 

CE  TechnotoRy  June  1-12, 1987. 
U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures.  June  &-10, 

198a 

U.S.  Nuclear  Regulatory  Commission, 
Safety  Aspects  of  Industrial 
Radiography.  August  1-5, 1991. 

Federal  Emergency  Management 
Agency,  Advanced  Radiological 
Accident  Assessment.  January  23-27, 
1989. 

David  P.  Breau— aS^  Civil 
Engineering,  University  of  Maine  at 
Orono. 

Federal  Emergency  Management 
Agency,  Basic  Radiological  Defense 
Officers  Course.  September  8-11, 1981. 

Federal  Emergency  Management 
Agency,  Nuclear  Power  Plant  Offsite 
Accident  Assessment  Course.  May 
13-17. 1985. 

U.S.  Nuclear  Regulatory  Commission, 
Reactor  Theory  Operations  and 
Emergency  Planning.  June  18-21. 1985. 

Federal  Emergency  Management 
Agency,  X-Ray  Training.  October  16- 
17, 1985. 

Conference  of  Radiation  Control 
Program  Directors,  Health  Issues  of 
Non  Ionizing  Radiation.  October  29- 
30, 1985. 

Federal  Emergency  Management 
Agency,  Radiological  Emergency 
Response  Course.  August  20-29, 1986. 

U.S.  Nuclear  Regulatory  Commission. 
Medical  Use  of  Radionuclides. 
September  8-12, 1986. 

U.S.  Nuclear  Regulatory  Commissioa 
Inspection  Procedures  Course. 
September  15-19. 1986. 

U.S.  Nucleor  Regulatory  Commission, 
Health  Physics  and  Radiation 
Protection.  July  20  to  August  21, 1987. 

U.S.  Nuclear  Regulatory  Conomission, 
Licensing  and  Practices  and 
Procedures.  September  21-25, 1987. 

Linda  A.  Plasquellic — Maine  Central 
Institute.  The  lohn  Hopkins  Hospital 
School  of  Radiologic  Technology, 
Universitv  of  Maine,  woricing  toward 
B.S.,  Pubhc  Administration. 

New  England  Radiological  Health 
CommJMpp  Radon's  Impact  on  State 
Radiatio"  Control  Programs.  October 
28-29, 1P«H 


U.S.  Department  of  Health  and  Human 

Resources.  Medical  X-Ray  Protection, 

March  23-27. 1987. 
U.S.  Department  of  Health  and  Human 

Resources,  Basic  Course  for 

Investigators:  Diagnostic  X-Ray.  April 

27  to  May  7, 1987. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response  Course.  September  9-18, 

1987. 
U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures  Course. 

September  25-29, 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Medical  Uses  of  Radionuclides.  March 

18-22, 1991. 

Jay  Carl  Hyland — B.S.,  Engineering 
Physics,  University  of  Maine,  Orono. 
Maine  Emergency  Management  Agency, 

Fundamentals  Course  for  Radiological 

Monitors.  November  30  to  December 

1, 1988. 
U.S.  Nuclear  Regulatory  Commission. 

Medical  Uses  of  Radionuclides.  March 

27-31, 1989. 
Federal  Emergency  Management 

Agency,  Radiological  Accident 

Assessment.  May  22-28, 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Inspection  Procedures  Course.  June 

19-23. 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Health  Physics  and  Radiation 

Protection.  July  10  to  August  11. 198a 
U.S.  Nuclear  Regulatory  Commission, 

Nuclear  Transportation.  August  14-18. 

1989. 
Federal  Emergency  Management 

Agency,  Radiological  Emergency 

Response  Course.  August  23  to 

September  1, 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Special  Topics  Workshop.  November 

27  to  December  1, 1989. 
U.S.  Nuclear  Regulatory  Commission, 

Licensing  Practices  and  Procedures. 

June  11-15. 1990. 
U.S.  Nuclear  Regulatory  Conunission. 

Special  Topics  Workshop.  August  27- 

29. 1990. 
U.S.  Nuclear  Regulatory  Commissioa 

Safety  Aspects  of  Industrial 

Radiography.  September  24-28. 1990. 

Cheryl  Baker— B.S..  Chemistry 

University  of  Maine.  Orono. 

U.S.  Nuclear  Regulatory  Commission. 
Radiochemistry.  February  9-13, 1981. 

Public  Health  Laboratory.  Radiation 
Safety  in  the  Laboratory.  July  28. 1983. 

Federal  Emergency  Management 
Agency,  Radiological  Accident 
Assessment.  March  5-9, 1984. 

New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop.  April  24-25. 1984. 

Oak  Ridge  Associated  Universities. 
Health  Physics  and  Radiation 
Protection.  July  9  to  August  10, 1984. 


New  England  Radiological  Health 
Committee,  Radiation  Therapy 
Inspections.  October  23-25, 1964. 

New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop.  April  30  to  May  2. 1965. 

New  England  Radiological  Health 
Committee,  Non  Ionizing  Radiation. 
October  29-30. 1985. 

New  England  Radiological  Health 
Committee,  Radon's  Impact  on  State 
Programs.  October  28-29, 1986. 

New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop.  May  5-7. 1987. 

Reference:  Maine  Program  StatemenL 

21.  Conditions  Applicable  to  Special 
Nuclear  Material,  Source  Material  and 
Tritium 

Nothing  in  the  State's  regulatory 
program  shall  interfere  with  the  duties 
imposed  on  the  holder  of  the  materials 
by  the  NRC  for  example,  the  duty  to 
report  to  the  NRC,  on  NRC  prescribed 
forms  (1)  transfers  of  special  nuclear 
nuiterial,  source  material  and  tritium 
and  (2)  periodic  inventory  data. 

The  State's  regulations  do  not  prohibit 
or  interfere  with  the  duties  imposed  by 
the  NRC  on  holders  of  special  nuclear 
material  owned  by  the  IJ.S.  Department 
of  Energy  or  licensed  by  NRC,  such  as 
the  responsibility  of  licensees  to  supply 
to  the  NRC  reports  of  transfer  and 
inventory. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  A.1. 

22.  Special  Nuclear  Material  Defined 

Special  nuclear  material,  in  quantities 
not  sufficient  to  form  a  critical  mass,  for 
present  purposes  means  uranium 
enriched  in  the  isotope  U-235  in 
quantities  not  exceeding  350  grams  of 
contained  U-235;  uranium  233  in 
quantities  not  exceeding  200  grams: 
Plutonium  in  quantities  not  exceeding 
200  grams;  or  any  combination  of  them 
in  accordance  with  the  following 
formula:  For  each  kind  of  special 
nuclear  material,  determine  the  ratio 
between  the  quantity  of  that  special 
nuclear  material  and  the  quantity 
specified  above  for  the  same  kind  of 
special  nuclear  materiaL  The  sum  of 
such  ratios  for  all  of  the  kinds  of  special 
nuclear  material  in  combination  should 
not  exceed  "1"  (i.e.,  unity).  For  example, 
the  following  quantities  in  combination 
would  not  exceed  the  limitation  and  are 
within  the  formula,  as  follows: 
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New  England  Radiological  Health 
Committee.  Radiation  Therapy 
Inspections.  October  23-25, 1964. 

New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop.  April  30  to  May  2. 1965. 

New  England  Radiological  Health 
Committee,  Non  Ionizing  Radiation. 
October  29-30. 1985. 

New  England  Radiological  Health 
Committee,  Radon's  Impact  on  State 
Programs.  October  28-29, 1986. 

New  England  Radiological  Health 
Committee,  Radiological  Laboratory 
Workshop.  May  5-7, 1967. 

Reference:  Maine  Program  Statement 

21.  Conditions  Applicable  to  Special 
Nuclear  Material,  Source  Material  and 
Tritium 

Nothing  in  the  State's  regulatory 
program  shall  interfere  with  the  duties 
imposed  on  the  holder  of  the  materials 
by  the  NRC  for  example,  the  duty  to 
report  to  the  NRC.  on  NRC  prescribed 
forms  (1)  transfers  of  special  nuclear 
material,  source  material  and  tritium 
and  (2)  periodic  inventory  data. 

The  State's  regulations  do  not  prohibit 
or  interfere  with  the  duties  imposed  by 
the  NRC  on  holders  of  special  nuclear 
material  owned  by  the  U.S.  Department 
of  Energy  or  licensed  by  NRC,  such  as 
the  responsibility  of  licensees  to  supply 
to  the  NRC  reports  of  transfer  and 
inventory. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  Al. 

22.  Special  Nuclear  Material  Defined 

Special  nuclear  material,  in  quantities 
not  sufficient  to  form  a  critical  mass,  for 
present  purposes  means  uranium 
enriched  in  the  isotope  U-235  in 
quantities  not  exceeding  350  grams  of 
contained  U-235;  uranium  233  in 
quantities  not  exceeding  200  grams: 
Plutonium  in  quantities  not  exceeding 
200  grams;  or  any  combination  of  them 
in  accordance  with  the  following 
formula:  For  each  kind  of  special 
nuclear  material,  determine  the  ratio 
between  the  quantity  of  that  special 
nuclear  material  and  the  quantity 
specified  above  for  the  same  kind  of 
special  nuclear  materiaL  The  sum  of 
such  ratios  for  all  of  the  kinds  of  special 
nuclear  material  in  combination  should 
not  exceed  "1"  (i.e..  unity).  For  example, 
the  following  quantities  in  combination 
would  not  exceed  the  limitation  and  are 
within  the  formula,  as  follows: 
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175  (gram*  ctaUined  U-235) 


350 
50  (grams  U-233) 


200 

SO  (grauM  Pu) 

> -1 

200 

(This  definition  is  subject  to  change  by 
future  Commission  rule  or  regulation.) 

The  definition  of  special  nuclear 
material  is  quantities  not  sufficient  to 
form  a  critical  mass,  as  contained  in  the 
Maine  regulations,  is  uniform  with  the 
definition  in  10  CFR  part  150. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  AiA[62), 
Definition  of  Special  Nuclear  Material  In 
Quantities  Not  Sufficient  to  Form  a  Critical 
Mass. 

Administration 

23.  Fair  and  Impartial  Administration 

State  practices  for  assuring  the  fair 
and  impartial  administration  of 
regulatory  law,  including  provision  for 
public  participation  where  appropriate, 
should  be  incorporated  in  procedures 
for. 

(a)  Formulation  of  rules  of  general 
applicability; 

(b)  Approving  or  denying  applications 
for  licenses  or  authorization  to  possess 
and  use  radioactive  materials,  and 

(c)  Taking  disciplinary  actions  against 
licensees. 

The  Maine  statute  and  regulations 
provide  for  administrative  and  judicicl 
review  of  actions  taken  by  the  Division 
of  Health  Engineering  which  includes 
the  Maine  Radiation  Control  Program- 
Reference:  Maine  Administrative 
Procedure  Act.  State  of  Maine  Rules  Relating 
to  Radiation  Protection  8ecti(»s  A9,  All. 
C.22,  and  J. 

24.  State  Agency  Designation 

The  State  should  indicate  which 
agency  or  agencies  will  have  authority 
for  carrying  on  the  program  and  should 
provide  the  NRC  with  a  summary  of  that 
legal  authority.  There  should  be 
assurances  against  duplicate  regulation 
and  licensing  by  State  and  local 
authorities,  and  it  may  be  desirable  that 
there  be  a  single  or  central  regulatory 
authority. 

The  Maine  Department  of  Human 
Services  in  which  the  Maine  Radiation 
Control  Program  is  located  has  been 
designated  as  the  State's  radiation 
control  agency. 

References:  Maine  Radiation  Protection 
Act,  sections  674.1  and  686. 

25.  Existing  NRC  Licenses  and  Pending 
Applications 


In  effecting  the  discontinuance  of 
jurisdictioiu  appropriate  arrangements 
will  be  made  by  NRC  and  the  State  to 
ensure  that  there  will  be  no  interference 
with  or  interruption  of  Ucensed  activities 
or  the  processing  of  licensing 
applications,  by  reason  of  the  transfer. 
For  example,  one  approach  might  be 
that  the  State,  in  assuming  jurisdiction, 
could  recognize  and  continue  in  effect, 
for  an  appropriate  period  of  time  under 
State  law,  existing  NRC  licenses, 
including  licenses  for  which  timely 
applications  for  renewal  have  been 
filed,  except  where  good  cause  warrants 
the  earlier  reexamination  or  termination 
of  the  hcense. 

Maine  regulations  have  provisions  for 
NRC  licensees  to  possess  a  like  license 
issued  under  the  Maine  regulations  and 
the  Maine  Act.  These  licenses  will 
expire  either  90  days  after  the  receipt 
from  the  Agency  of  a  notice  of 
expiration  of  such  license  or  on  the  date 
of  expiration  specified  in  the  NRC 
license,  whichever  is  earlier. 

Reference:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  C19. 


28.  Relations  With  Federal  Government 
and  Other  States 

There  should  be  an  interchange  of 
Federal  and  State  information  and 
assistance  in  connection  with  the 
issuance  of  regulations  and  Ucenses  or 
authorizations,  inspection  of  Hcensees, 
reporting  of  incidents  and  violations, 
and  training  and  education  problems. 

The  proposed  agreement  declares  that 
the  State  will  use  its  best  efforts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  the  hazards  of 
radiation  and  to  assure  that  the  State's 
program  will  continue  to  be  compatible 
with  the  Commission's  program  for  the 
regulation  of  like  materials. 

Reference:  Proposed  Agreement  between 
the  State  and  Maine  and  the  Nuclear 
Regulatory  Commission,  article  VI. 

27.  Coverage.  Amendments.  Reciprocity 

The  proposed  Maine  agreement 
provides  for  the  assumption  of 
regvilatory  authority  over  the  following 
categories  of  materials  within  the  State: 

(a)  Byproduct  material,  as  defined  by 
section  lle.{l)  of  the  Atomic  Energy  Act 
as  amended. 

(b)  Source  materials. 

(c)  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

Reference:  Proposed  Agreement  Article  L 
Provision  has  been  made  by  Maine  for 
the  reciprocal  recognition  of  licenses  to 


permit  activities  within  Maine  of 
persons  licensed  by  other  jurisdictions. 
This  reciprocity  is  like  that  granted 
under  10  CFR  part  150. 

Reference:  &ute  of  Maine  Rtttoa  Relating  to 
RadiatioR  Protection  aectioB  XX. 

28.  NRC  and  Department  of  Energy 
Contractors 

The  State's  regulations  provide  that 
certain  NRC  and  DOE  contractors  or 
subcontractors  are  exempt  from  the 
State's  requirements  for  licensing  and 
registration  of  sources  of  radiation 
which  such  persons  receive,  possess, 
use,  transfer,  or  acquire. 

Refer«>ce:  State  of  Maine  Rules  Relating  to 
Radiation  Protection  section  K.ZB. 

m.  Staff  Conclusion 

Section  274d  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  states: 

The  Commission  shall  enter  Into  an 
agreement  under  subsection  b  of  this 
section  writh  any  State  if: 

(1)  The  governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  v»rith 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  agreement,  and 
that  the  State  desires  to  assume 
regulatory  responsibility  for  such 
materials:  and 

(2)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  subsection  o.  and  in  all 
other  respects  compatible  with  the 
Commission's  program  for  the  regulation 
of  such  materials,  and  that  the  State 
program  is  adequate  to  protect  the 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
amendment. 

The  staff  has  concluded  that  the  State 
of  Maine  meets  the  requirements  of 
section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
the  public  health  and  safety  with  respect 
to  the  materials  covered  by  the 
proposed  agreement.  Since  the  State  Is 
not  seeking  authority  over  uranium 
milling  activities,  subsection  o.  is  not 
applicable  to  the  proposed  Maine 
agreement. 


Dated  at  Rockville,  Maryland,  this  22nd 
day  of  Noveml>er  1991. 

For  the  U.&  Nudear  Regulatory 
Commissioa. 
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Carilon  KamnMnr, 

Director.  Office  of  Slate  Programs. 

Appendix  A — AgraemenI  B«tw«Mi  the  United 
Stales  Nuclear  Regulatory  Commission  and 
the  Stale  of  Maine  For  Discontinuance  of 
Certain  Commission  Regulatory  Authority 
and  Responsibihty  Within  the  State  Pursuant 
to  Section  274  of  the  Atomic  Energy  Act  of 
1954.  as  Amended 

Whereas.  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter  referred 
to  as  the  Commission)  is  authorized  under 
section  274  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (hereinafter  referred  to  as  the 
Act),  to  enter  into  agreements  with  the 
Governor  of  any  State  providing  for 
discontinuance  of  the  regulatory  authority  of 
the  Commission  within  the  State  under 
chapters  6.  7.  and  8.  and  section  161  of  the 
Act  with  respect  to  byproduct  materials  as 
defined  in  sections  lie.  (1)  and  (2)  of  the  Act. 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to  form  a 
critical  mass:  and. 

Whereas.  The  Governor  of  the  State  of 
Maine  is  authorized  under  Maine  Revised 
Statutes  Annotated  section  284  to  enter  into 
this  Agreement  with  the  Commission:  and. 

Whereas.  The  Governor  of  the  State  of 
Maine  certified  on  March  5. 1990,  that  the 
Slate  of  Maine  (hereinafter  referred  to  as  the 
State)  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  and  health  and  safety  with  respect  to 
the  materials  within  the  State  covered  by  this 
Agreement,  and  that  the  Stale  desires  to 
assume  regulatory  responsibility  for  such 
materials:  and. 

Whereas.  The  State  and  the  Commission 
recognize  the  desirability  and  importance  of 
cooperation  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards  of 
radiation  will  be  coordinated  and  compatible: 
and. 

Whereas.  The  Commission  and  the  State 
recognize  the  desirability  of  reciprocal 
recognition  of  licenses  and  exemptions  from 
licensing  of  those  materials  subject  to  this 
Agreement:  and 

Whereas.  This  Agreement  is  entered  into 
pursuant  to  the  provisions  of  the  Act.  as 
amended: 

Now  therefore,  it  is  hereby  agreed  between 
the  Commission  and  the  Governor  of  the 
State,  acting  in  behalf  of  the  Stale,  as  follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II.  IV.  and  V.  the  Commission  shall 
discontinue,  as  of  the  effective  dale  of  this 
Agreement,  the  regulatory  authority  of  the 
Commission  in  the  Stale  under  chapters  6.  7. 
and  8.  and  section  161  of  the  Act  with  respect 
to  the  following  materials: 

A.  Byproduct  materials  as  deflned  in 
section  lle.(l)  of  the  Act: 

B.  Source  materials:  and 

C.  Special  nuclear  materials  in  quantities 
not  sufficient  to  form  a  critical  mass. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 


Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation  of: 

A.  The  construction  and  operation  of  any 
production  or  utilization  facility: 

B.  The  export  from  or  import  into  the 
United  States  of  byproduct,  source,  or  special 
nuclear  material,  or  of  any  production  or 
utilization  facility: 

C.  The  disposal  into  the  ocean  or  sea  of 
byproduct,  source,  or  special  nuclear  waste 
materials  as  defined  in  regulations  or  orders 
of  the  Commission: 

D.  The  disposal  of  such  other  byproduct, 
source,  or  special  nuclear  material  as  the 
Commission  from  time  to  time  determines  by 
regulation  or  order  should,  because  of  the 
hazards  or  potential  hazards  thereof,  not  be 
so  disposed  of  without  a  license  from  the 
Commission; 

E.  The  land  disposal  of  source,  byproduct 
and  special  nuclear  material  received  from 
other  persons;  and, 

F.  The  extraction  or  concentration  of 
source  material  from  source  material  ore  and 
the  management  and  disposal  of  the  resulting 
byproduct  material. 

Article  III 

This  Agreement  may  be  amended,  upon 
application  by  the  State  and  approval  by  the 
Commission,  to  include  the  additional  area(s) 
specified  in  Article  II,  paragraph  E  or  F, 
whereby  the  State  can  exert  regulatory 
control  over  the  materials  stated  herein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by  rule, 
regulation,  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of  any 
equipment,  device,  commodity,  or  other 
product  containing  source,  byproduct  or 
special  nuclear  material  shall  not  transfer 
possession  or  control  of  such  product  except 
pursuant  to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules,  regulations,  or  orders  to  protect  the 
common  defense  and  security,  to  protect 
restricted  data  or  to  guard  against  the  loss  or 
diversion  of  special  nuclear  material. 

Article  VI 

The  Commission  will  use  its  best  efforts  to 
cooperate  with  the  Slate  and  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  of  the 
Slate  and  the  Commission  for  protection 
against  hazards  of  radiation  and  to  assure 
that  State  and  Commission  programs  for 
protection  against  hazards  of  radiation  will 
be  coordinated  and  compatible.  The  State 
will  use  its  best  efforts  to  cooperate  with  the 
Commission  and  other  Agreement  Stales  in 
the  formulation  of  standards  and  regulatory 
programs  of  the  Slate  and  the  Commission  for 
protection  against  hazards  of  radiation  and  to 
assure  that  the  State's  program  will  continue 
to  be  compatible  with  the  program  of  the 
Commission  for  the  regulation  of  like 
materials.  The  Stale  and  the  Commission  will 
use  their  best  efforts  to  keep  each  other 
informed  of  proposed  changes  in  their 


respective  rules  and  regulations  and 
licensing,  inspection  and  enforcement 
policies  and  criteria,  and  to  obtain  the 
comments  and  assistance  of  the  other  party 
thereon. 

Article  VII 

The  Commission  and  the  State  agree  that  it 
is  desirable  to  provide  reciprocal  recognition 
of  licenses  for  the  materials  listed  in  Article  I 
licensed  by  the  other  parly  or  by  any 
Agreement  Stale.  Accordingly,  the 
Commission  and  the  State  agree  to  use  their 
best  efforts  to  develop  appropriate  rules, 
regulations,  and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  Vlll 

The  Commission,  upon  its  own  initiative 
after  reasonable  notice  and  opportunity  for 
hearing  to  the  Slate,  or  upon  request  of  the 
Governor  of  the  Stale,  may  terminate  or 
suspend  all  or  part  of  this  Agreement  and 
reassert  the  licensing  and  regulatory 
authority  vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such  termination  oi 
suspension  is  required  to  protect  Ihe  public 
health  and  safety,  or  (2)  the  State  has  not 
complied  with  one  or  more  of  the 
requirements  of  section  274  of  Ihe  Act.  The 
Commission  may  also,  pursuant  to  section 
274j  of  the  Act.  temporarily  suspend  all  or 
part  of  this  Agreement  if.  in  Ihe  judgment  of 
the  Commission,  an  emergency  situation 
exists  requiring  immediate  action  to  protect 
public  health  and  safely  and  Ihe  State  has 
failed  to  take  necessary  steps.  The 
Commission  shall  periodically  review  this 
Agreement  and  actions  taken  by  the  State 
under  this  Agreement  to  ensure  compliance 
with  section  274  of  the  Act. 

Article  IX 

This  Agreement  shall  become  effective  on 
and  shall  remain  in  effect 


unless  and  until  such  time  as  it  is  terminated 
pursuant  to  Article  VIII. 

Done  at  August.  Maine,  in  triplicate,  this 
1991. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 


Ivan  Selin.  Chairman 
For  Ihe  State  of  Maine. 

John  R.  McKeman.  Jr..  Governor 

(FR  Doc.  91-29468  Filed  12-»-91;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperworit  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
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respective  rules  and  regulations  and 
licensing,  inspection  and  enforcement 
policies  and  criteria,  and  to  obtain  the 
comments  and  assistance  of  the  other  party 
thereon. 

Article  VII 

The  Commission  and  the  State  agree  that  it 
is  desirable  to  provide  reciprocal  recognition 
of  licenses  for  the  materials  listed  in  Article  I 
licensed  by  the  other  party  or  by  any 
Agreement  State.  Accordingly,  the 
Commission  and  the  State  agree  to  use  their 
best  efforts  to  develop  appropriate  rules, 
regulations,  and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own  initiative 
after  reasonable  notice  and  opportunity  for 
hearing  to  the  State,  or  upon  request  of  the 
Governor  of  the  State,  may  terminate  or 
suspend  all  or  part  of  this  Agreement  and 
reassert  the  licensing  and  regulatory 
authority  vested  in  it  under  the  Act  if  the 
Commission  fmds  that  (1)  such  termination  oi 
suspension  is  required  to  protect  (he  public 
health  and  safety,  or  (2)  the  State  has  not 
complied  with  one  or  more  of  the 
requirements  of  section  274  of  the  Act.  The 
Commission  may  also,  pursuant  to  section 
274j  of  the  Act,  temporarily  suspend  all  or 
part  of  this  Agreement  if,  in  the  judgment  of 
the  Commission,  an  emergency  situation 
exists  requiring  immediate  action  to  protect 
public  health  and  safety  and  the  State  has 
failed  to  take  necessary  steps.  The 
Commission  shall  periodically  review  this 
Agreement  and  actions  taken  by  the  State 
under  this  Agreement  to  ensure  compliance 
with  section  274  of  the  Act. 

i4rt/c/e  IX 

This  Agreement  shall  become  effective  on 
,  and  shall  remain  in  effect 


unless  and  until  such  time  as  it  is  terminated 
pursuant  to  Article  VIII. 

Done  at  August,  Maine,  in  triplicate,  this 
1991. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 


Ivan  Selin,  Chairman 
For  the  State  of  Maine. 

|ohn  R.  McKeman,  Jr..  Governor 

|FR  Doc.  91-29468  Filed  12-»-91;  8:45  am| 

BIUJNG  CODE  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
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of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  ^ 

SUMIMARY  OF  PflOPOSAL(S): 

(1)  Collection  title:  Application  for 
Hospital  Insurance  Benefits. 

(2)  Form(s)  submitted:  AA-6.  AA-7. 
and  AA-8. 

(3)  0MB  Number:  3220-0082. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  575. 

(9)  Total  annual  responses:  575. 

(10)  Average  time  per  response:  .13217 
hours. 

(11)  Total  annual  reporting  hours:  76. 

(12)  Collection  description:  The 
Railroad  Retirement  Board  administers 
the  Medicare  program  for  persons 
covered  by  the  railroad  retirement 
system.  The  collection  obtains 
information  about  non-retired 
employees  and  survivor  applicants 
needed  for  enrollment  in  the  plan. 
ADOmONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan,  the  agency 
clearance  officer  (312-751-4d93). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dennis  Eagan. 

Clearance  Officer. 

|FR  Doc.  91-29467  Filed  12-9-91:  8:46  am) 

nixmo  CODE  tms-oi-m 


Summary  of  Propo8al(s) 

(1)  Collection  title:  Earnings 
Information  Request. 

(2)  Formfsl  submitted:  G-l»-F, 

(3)  OMB  Number  New  Collection. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  New  Collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Indviduals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  1,000. 

(9)  Total  annual  responses:  1,000. 

(10)  Average  time  per  response:  .133 
hours. 

(11)  Total  annual  reporting  hours:  133. 

(12)  Collection  description:  Under 
section  2  of  the  Railroad  Retirement  Act, 
an  annuity  is  not  payable  or  is  reduced 
for  any  month(8)  in  which  the 
beneficiary  works  for  a  railroad  or  earns 
more  than  prescribed  amounts.  The 
collection  obtains  earnings  information 
not  previously  or  erroneously  reported 
by  a  beneficiary. 

Additional  Information  or  Conunents 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Dennis  Eagan.  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building. 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 

(FR  Doc.  91-29423  Filed  12-&-91;  8:45  am) 
BILUNQ  CODE  7M6-«1-M 


Agency  Foims  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  - 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IReteaat  Mo.  34-30025;  Fie  No.  SB-CBOC- 

91-421 

Self-Regulatory  Organizations;  Notice 
of  FMing  and  Immediate  Effectiveness 
Of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Reduced  Transaction 
Charges  for  Certain  Index  Option 
Spread  Traqsactions 

Decembers.  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ('Act"). 
15  U.S.C.  7a8(b)(l).  notice  is  hereby 
given  that  on  November  5, 1991.  the 
Chicago  Board  Options  Exchange.  Inc. 


("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE,  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizatioiis 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  extend, 
through  December  31. 1991.  a  pilot 
program  •  which  provides  a  50%  rebate 
on  transaction  and  trade  matcn  fees  for 
Standard  &  Poor's  500  Index  option 
("SPX")  customers  whose  "box"  ^  trades 
total  500  or  more  contracts  for  the  four 
sides  of  the  trade.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Or^^anlzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  section  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

■      (1)  Purpose 

The  CBOE  proposes  to  extend, 
through  December  31, 1991,  a  pilot 
program  which  provides  a  50%  rebate  on 
transaction  and  trade  match  fees  for 
SPX  customers  whose  "box  "  ^  trades 


'  The  prograin  **•»  approved  by  the  Commission 
on  a  tt>ree-monlh  pilot  basi».  effective  from  July  1 
1991.  IhriHKjh  Septemt>er  30. 19»1  See  Secunl.M 
Exchaime  Act  Release  No.  29482  ()uly  24.  19W1|.  SS 
FR  36180  (order  approving  File  No.  SR-CBOEr-81-27» 
(••pilot  Approval  Order'). 

»  On  November  27  1991.  the  CBOF.  amended  its 
niinti  to  define  a  -box  »pft«d"  ■«  a  four-8id*d  SPX 
option  ipread  composed  of  (i|  a  loim  call  and  iihorl 
put  at  one  slnke  pnce  and  (li)  a  »hoft  call  and  long 
put  at  a  different  strike  pnce.  where  all  four 
positions  expire  in  the  same  month.  See  File  No. 
SR-CBOF.-91-42.  Amendment  No.  1 

»  See  ttpm  note  2  (or  lh«  CBOFs  definition  of 
••box^'  spread. 
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total  500  or  more  contracts  for  the  four 
sides  of  the  trade.  The  rebate  is 
available  to  member  firms  that  provide 
the  Exchange  with  documents 
evidencing  transactions  that  meet  the 
standards  of  the  pilot  program. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(4), 
in  particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  those  persons  associated 
with  its  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  DC. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  2, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-29427  Filed  12-9-91;  8:45  am] 
MUMG  COOe  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

December  4, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Greyhound  Unes.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7649). 
General  Kinetics  Incorporated 
Common  Stock,  125  Par  Value  (File  No.  7- 
7650). 
Jundt  Growth  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7651). 
Nuveen  New  Yoric  Quality  Municipal  Fund. 
Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7652). 
Public  Storage  Properties  XIX.  Inc. 
Common  Stock  Series  A.  101  Par  Value 
(File  No.  7-7653). 
Seligman  Quality  Municipal  Fund,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7654). 
Veterinary  Centers  of  America.  Inc. 
Warrants  to  Purchase  Common  Stock  (File 
No.  7-7655). 
Van  Kampen  Merritt  Florida  Quality 
Municipal  Trust 
Common  Shares  of  Beneficial  Interest  lOl 
Par  Value  (File  No.  7-7656). 
Van  Kampen  Merritt  California  Quality 
Municipal  Trust 
Common  Shares  of  Beneficial  Interest.  101 
Par  Value  (File  No.  7-7657). 
Van  Kempen  Merritt  New  York  Quality 
Municipal  Trust 
Common  Shares  of  Beneficial  Interest.  lOl 
Par  Value  (File  No.  7-7658). 
Van  Kampen  Merritt  Ohio  Quality  Municipal 
Trust 
Common  Shares  of  Beneficial  Interest  101 
Par  Value  (File  No.  7-7659). 


Attwoods  Pic 
Rights  to  Subscribe  to  American 
Depositary  Receipts  (File  No.  7-7660). 
Acme-Cleveland  Corporation  (Holding 
Company) 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7661). 
Amdura  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7662). 
Customedix  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7663). 
ETZ  Lavud  Limited 
Class  A  Common  Stock.  $.17  Par  Value 
(File  No.  7-7664). 
ETZ  Lavud  Limited 
Class  A  Common  Stock,  117  Par  Value 
(File  No.  7-7665). 
International  Corona  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
7666). 
Munsingwear,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7667. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  26, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approved 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
(onathan  G.  Katz, 
Secretary. 
(FR  Doc  91-29426  Filed  12-9-91;  8:45  am| 

BIUJNQ  COOC  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttie  Week  Ended 
Novemt>er  29, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  421 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47864. 

Do/e//7ec/;  November  25. 1991. 
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Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Resolution  024F— Finland. 

Proposed  Effective  Date:  Upon  all 
necessary  government  approvals. 

Docket  Number:  47865. 

Date  filed:  November  25, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCI 2  MV/P0332  dated 
November  4, 1991.  Mail  Vote  519  (TC12- 
TC123  N.  Atlantic  USA  Add-on 
Amounts). 

Proposed  Effective  Date:  April  1.  1992. 

Docket  Number:  47869. 

Date  filed:  November  27. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1375  dated 
November  25. 1991,  Expedited  North 
Atlantic-Africa  Resolutions.  R-1— 002C. 
R_2— 002G.  R-3— 0021. 

Proposed  Effective  Date:  January  1, 
1992. 

Pbyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc.  91-29435  Filed  12-9-91;  8:45  am) 
MIXING  COOC  4t1»4a-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  O  During  ttie  Week  Ended 
November  29, 1991 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  where  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tenative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number:  47886. 


Date  filed:  November  25, 1991. 
Due  Date  for  Ansv\ers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  23. 1991. 

Description:  Application  of  Northeast 
Express  Regional  Airlines,  pursuant  to 
section  401  of  the  Act  and  subpart  Q  of 
the  Regulations  applies  for  a  certificate 
of  public  convenience  and  necessity  for 
scheduled  and  charter  interstate  and 
overseas  air  transportation  of  persons, 
property  and  mail  within  the  United 
States. 
Docket  Number:  47870. 
Date  filed:  November  29, 1991. 
Due  Date  for  Ansv^ers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  27. 1991. 

Description:  Joint  Application  of 
United  Air  Lines.  Inc.  and  Pan  American 
World  Airways.  Inc..  pursuant  to  section 
401(h)  of  the  Act  and  subpart  Q  of  the 
Regulations  requests  approval  of  the 
transfer  to  United  of  Pan  Ams 
certificate  authority  to  operate  between 
Los  Angeles.  California,  and  Mexico 
City.  Mexico,  including  the  authority  to 
serve  points  beyond  Mexico  City  in 
Central  and  South  America. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
|FR  Doc.  91-29434  Filed  12-9-91;  8;45  am) 

HLUMQ  CODE  4t10-62-M 


Urban  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 

action:  Notice. 


Maritime  Administration 
Approval  of  Applicant  as  Trustee 

Notice  if  hereby  given  that  Security 
Pacific  National  Trust  Company  (New 
Yorlc).  with  offices  at  2  Rector  Street.  9th 
Floor.  New  York.  New  York  10006.  has 
been  approved  as  Trustee  pursuant  to 
Public  Uw  100-710  and  46  CFR  part  221. 

Dated;  December  5, 1991. 

By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Secretary. 

|FR  Doc.  91-29473  Filed  12-9-91:  8:45  am) 
biluno  com  4s10-s1-m 

Section  3  Grants 


Transit  property 


Nortti  Slope  Borough,  Alaska 

City  and  Borough  ot  Juneau,  Alaska 

Arkansas  State  Highway  and  Transportation  Department,  Arkansas _..-. 

CaMfomia  State  DOT  (Caltrans)  Diviston  ol  Mass  Transportation.  San  Jose.  CA. 

Los  Angeles  County  Transportation  Commission.  Los  Angeles-Long  Beach.  ^A ...  .^..  ^."•. 
City  &  County  ol  San  Franasco,  Pubhc  Utilities  Commission,  San  Francisco^Jakland.  OA . 

Santa  Cruz  Metropolitan  Transit  Distnct.  Santa  Cwz.  CA 

Regional  Transportation  District  Denver,  CO ■ - • 

Connecticut  Department  ot  Transportation,  Connecticut 

Connecticut  Department  ot  Transportation,  Connecticut i - — - 

Connecticut  Department  of  Transportation,  Connecticut • 

Flonda  [department  ol  Transportation,  Fkxida 


summary:  The  Department  of 
Transportation. and  Related  Agencies 
Appropriations  Act,  1991,  Public  Law 
101-516,  signed  into  law  by  President 
George  Bush  on  November  5. 1990. 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transporiation  Act  of  1964 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  properiy  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  Lynn  Sahaj,  Chief.  Resource 
Management  Division.  Office  of  Capital 
and  Formula  Assistance.  Depariment  of 
Transportation.  Urban  Mass 
Transportation  Administration.  Office  of 
Grants  Management,  400  Seventh  Street. 
SW.,  room  9301,  Washington,  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
Section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Grant  number 


Grant  amount 


Otjkgation 
date 


AK-03-0014-00 

AK-03-0015-00 

Afl-03-0006-00 

CA-03-0328-01 

CA-03-0341-01.. 

CA-03-0358-00,. 

CA-03-0365-00.. 

CO-03-0043-01.. 

CT-03-0080-00., 

CT-03-0061-00. 

CT-03-00B2-00. 

FL-03-0108-00.. 


S2.950.628 

780.000 

4.842.030 

5.479.998 

149.250.000 

22.519,998 

3,198.636 

33.385,500 

22.699.995 

382,700 

117.120 

525.000 


09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/26/91 
09/30/91 
09/30/91 
09/30/91 
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Section  3  Grants— Continued 


Transit  property 


Grant  numtwr 


Grant  amount 


Obligation 
date 


JacksorwiHe  Transportation  Auttxxify.  Jacksonville.  FL „ 

Oty  of  Tallahassee— Tallahassee  Transit  Authority,  Tallahassee,  FL 

Orange-Semifxjie-Osceota  Transportation  Authority.  Orlarxlo,  FL _ 

Escambia  Co  Bo  of  Commissioners,  Perwacola.  FL „ 

Metropolitan  Atlanta  Rapid  Transit  Authority,  Atlanta.  GA 

City  of  Chicago.  Chicago.  IL-NorthMrestem.  IN. 


Commuter  Rail  Division  of  the  Regional  Transportation  Authority.  Chicago,  IL-Nofltw>oa(om  IN . 

CfMcago  Transit  Authority  Chicago.  IL-Nortfiwestem.  IN 

State  of  Illinois  Department  of  Transportation.  Chicago,  IL-NwBiwiliiiii  M 

Chicago  Transit  Autfionty  Chicago.  IL-Northwestem,  IN 


MassacfMsetts  Bay  Transportation  Auttxxity.  Boston,  MA ........ 

Massachusetts  Bay  Transportation  Authority,  Boston,  MA 

Stale  Raiiroac)  Administration,  Baltimore.  MD 

Oty  of  Detroit  Department  of  Transportation.  Detroit.  Ml 

Suburtan  Motility  Auttxxity  for  Regional  Transportation,  Detroit  Ml.. 

8i-State  Development  Agency.  St  Loms.  MO-IL „ _ 

B^State  Development  Agency.  SL  Louis.  MO-II 

Maaoun  Hignway  and  Department  Transportation,  Missouri.. 


Misstss^pi  DepL  of  EcorKimics  &  Community  Development,  Mississippi.. 

North  Carolina  Department  of  Transportation,  North  Carolina 

New  Jersey  Transit  Corpora*on.  Norttieaslem  NJ-New  York,  NY . 


New  Jersey  Transit  Corporation,  l^ortfiesstem  NJ-New  York,  NY 

New  Mexico  State  Highway  arxl  Transportation  Department  New  Mexico . 
New  Mexco  State  Highway  and  Transportation  Department  New  Mexico. 

Oty  of  Altxjquerque.  Altxjquerque,  NM _ 

Oniaida  County,  Utica-Rome,  NY., 
Tompkins  County,  Elmra.  NY . 


Ohio  Dept  of  Transportation.  Ohio _ _.. 

Tn-County  Metropolitan  Transportation  District  of  Oregon,  Portland,  OR-WA . 
Tn-Coonty  Metropolitan  Transjxxtation  District  of  Oregon,  Portland,  Ofl-WA . 

Souttieastem  Pennsylvania  Transportation  Authonty,  Philadelphia,  PA-NJ 

Southeastern  Pennsylvania  Transportation  Auttxxity.  Philadelphia,  PA-NJ... 

Souttieastern  Pennsyfvanta  Transportation  Authority.  Philadelphia,  PA-NJ 

Area  Transportation  Authority  o<  North  Central  Pennsylvania,  Johnsonburg,  PA.. 

Berks  Area  Reading  Transportation  Auttionty,  Reading,  PA 

Tennessee  Department  of  Transportation,  Tennessee- 
Fort  Worth  Transportation  Authonty,  Dallas-FL  Worth,  TX. 


Brazos  Valley  Community  Action  Agency.  Bryan-College  Station,  TX . 

Utah  Transit  Authonty,  Salt  Lake  City,  tJT 

County  of  Fairtax,  Washington.  DC-VA 

Ben  Franklin  Transit,  Richland-Kennewick.  WA „ 


Wisconsin  Dept  of  Transportation /Bureau  of  Transit  Wisconsin . 


FL-03-0109-00... 
FL-03-01 11-00... 
FL-03-011$-00... 
FL-03-01 17-00... 
GA-03-0036-00.. 
IL-03-01 50-01 ... . 
IL-03-0156-00.... 
IL-03-O15»-00.... 
IL-03-01 60-00... 
IL-03-0161-00.... 
MA-03-01 75-00. 
MA-03-017&-00. 
MD-03-0053-00. 
MI-03-0120-00... 
Ml-03-0122-00... 
MO-03-0027-02. 
MO-03-0032-00. 
MO-03-0034-00 
MS-03-OOOe-OO . 
NC-03-0026-00.. 
NJ-03-0084-00.. 
NJ-03-OOe5-00 .. 
NM-03-000ft-01 . 
NM-03-0009-00. 
NM-03-0011-00. 
NY -03-0269-00.. 
NY-03-0271-00_ 
OH-03-01 09-00. 
Ofl-03-0035-02 . 
OR -03-004 1-00. 
PA-03-0207-00.. 
PA-03-0209-02.. 
PA-03-0212-00.. 
PA-03-0217-00.. 
PA-03-0223-00.. 
TN-03-0026-00.. 
TX-03-0137-00.. 
TX-03-01 38-00.. 
UT-03-0016-00.. 
VA-03-0040-01 .. 
WA-03-0072-00. 
Wl-03-0050-00... 


28J10,224 

1,333,735 

49.998 

956,812 

30.192,000 

661.996 

23.677,126 

6.519.132 

4,500,000 

15,528,150 

159,999 

3 1 ,999,990 

8,625,000 

8,247.312 

147.060 

55,700.000 

4.000.500 

785.000 

4.920,000 

6.000,000 

2.329.560 

946,401 

250.002 

1,350,000 

1.613.448 

3,150.000 

1.637250 

2,715,889 

18,500,000 

6,982,500 

52,500.000 

15,000.000 

1,252.350 

131,250 

10.S4ftMe 

3,294,750 

501,183 

6.600,000 

11.100.000 

394.875 

5.795,136 


09/27/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 
09/30/91 
09/30/91 
09/30/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 
09/17/91 
09/26/91 
09/30/91 
09/23/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/20/91 
09/30/91 
09/27/91 
09/30/91 
09/26/91 


Section  9  Grants 


Transit  property 


Tuscakxisa  County  Parking  and  Trwwit  Authority.  Tuscakjosa.  AL . 
Birmingham-Jetterson  County  Transit  Authonty,  Birmingham,  AL.. 

Oty  of  Huntsvilte,  Huntsville,  AL 

Mobile  Transit  Authonty.  Mobile,  AL 

Alabama  Highway  Department  Alabaina...^ _ 

Alabama  Higrway  Department  Alabama _ 

Oty  of  Napa.  Napa.  CA 


Oty  &  County  of  San  Francisco,  Pubhc  Utilities  Commission.  San  Francisco-Oakland.  CA 

Sacramento  RegKXial  Transit  0«tnct  Sacramento.  CA „ „ „.. 

Monterey  County,  Seaside-Monterey.  CA. 

County  of  Los  Angeles.  Department  of  Public  Works,  Lancaster.  CA . 

South  Coast  Area  Transit  Oxnard-Ventura-Thousand  Oaks.  CA 

Oty  of  Santa  Mana  Area  Transit.  Santa  Maria,  CA 

Oty  of  Merced.  Merced,  CA „ 

Oty  of  Merced.  Merced,  CA 

San  Oego  Association  of  Governments,  San  Diego,  CA 

Oty  of  Laguna  Beach.  Los  Ange4es-Lor>g  Beach,  CA 

Mesa  County.  Grand  Junction.  C0.._ 

City  of  Colorado  Spnngs.  Colorado  Springs,  CO.. 


Housatonic  Area  Regional  Transit  District  Danbury.  CT-NY., 
Connecticut  Department  of  Transportation.  CT.. 


Palm  Beach  Co  Bd  of  Commissioners— Palm  Beach  Co  Transit  Authority,  West  Palm  BMCh,  FL.. 

Manatee  County  Board  of  County  Commissioners.  Sarasota-Bradenton,  FL 

Pasco  County  Board  of  County  Comnwsioners.  St  Petersburg,  FL 

Orange-Seminole-Osceola  Transportation  Authonty,  Orlando,  FL „ 

PmeWas  Suncoast  Transit  Authority.  St  Petersburg.  FL _ „ „ 

Panama  City  Metropolitan  Planning  Organization,  Panama  Oty.  FL „ 

Atlanta  Regional  Commission.  Atlanta,  GA 

Georgia  Dept  of  Transportatkxv- Office  of  tntemwdal  Progrants,  Georgia 


Grant  number 


AL-90-X056-01 

AL-90-X057-01 

AL-90-X058-00 

AL-90-X059-00 

AL-90-X060-00 

AL-90-X061-00 

CA-90-X419-01 

CA-90-X422-00 

CA-90-X427-00 

CA-90-X441-00 

CA-90-X453-00 

CA-90-X454-00 

CA-90-X455-00 

CA-90-X456-00 

CA-90-X456-01 

CA-90-X458-00 

CO-90-X459-00 

CO-90-X060-01 

CO-90-X062-00 

CT-9O-X191-O0 

CT-90-X192-00 

FL-90-X1 66-01 

FL-90-X 175-00 

FL-90-X1 76-00 

FL-90-X1 77-00 

FL-90-X 178-00 

FL-90-X 179-00 

GA-90-X055-01 

GA-90-X066-00 


Grant  amount 


S21 7.474 

160,000 

913,000 

1,845,203 

961.504 

35,500 

57,600 

21,632,760 

6,118,478 

96.000 

450,148 

1,469,370 

1,287.135 

355,714 

64,286 

700,000 

206.000 

70,143 

2,608,481 

1,042,207 

4,085,600 

1,664,000 

747.085 

302,027 

1,048.000 

5,340,619 

193,600 

25,000 

3,595.839 


Obligation 


09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/28/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
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iM. 


Oram  number 


FL-03-010»-00... 

FL-03-0111-00... 

FL-03-0115-O0._ 

FL-03-01 17-00... 

GA-03-0036-00.. 

IL-03-01 50-01... 

IL-03-0156-00.... 

lt-03-01 59-00... 

IL-03-0160-00.... 

IL-03-0161-00.... 

MA-03-0 175-00. 

MA-03-017S-00. 

M[>-03-0053-00. 

MI-03-0120-00... 

MI-03-0122-00... 

MO-03-0027-02. 

MO-03-0032-00. 

MO-03-0034-00 

MS-03-OOOe-OO. 

NC-03-0026-00.. 

NJ-03-0084-00.. 

NJ-03-00e5-00 .. 

NM-03-000&-01 . 

NM-03-0009-00. 

NM-03-0011-00. 

NY-03-0269-00.. 

NY-03-0271-00- 

OH-03-0 109-00. 

OR-03-0035-02 . 

OR -03-004 1-00. 

PA-03-0207-00.. 

PA-03-0209-02.. 

PA-03-0212-00.. 

PA-03-0217-00.. 

PA-03-0223-00.. 

1>W)3-002*-00.. 

TX-03-0137-00.. 

TX-03-01 38-00.. 

UT-03-0016-00.. 

VA-03-0040-01 .. 

WA-03-0072-00. 

WM)3-0050-00... 


Grant  amount 


28,810.224 

1,333.735 

49.988 

956.812 

30,192.000 

Ooi  ,9B6 

23.677,125 

6.519.132 

4300,000 

15.528,150 

159.999 

'  31.990.996 

8,625.000 

8.247.312 

147,060 

56.700.000 

4.000.500 

785.000 

4.920.000 

6.000.000 

2.329.560 

946.401 

250.002 

1.350.000 

1.613.448 

3.150.000 

1.637250 

2.715.889 

18.SOO.000 

6.982.500 

52.500.000 

15.000.000 

1.252.350 

131.250 

10^49.996 

3,294.750 

501.183 

6.600.000 

11.100.000 

394.875 

5.795.136 


\ms 


Obligation 


09/27/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 
09/30/91 
09/30/91 
09/30/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 
09/17/91 
09/26/91 
09/30/91 
09/23/91 
09/23/91 
09/23/91 
09/30/91 
09/30/91 
09/30/91 
09/20/91 
09/30/91 
09/27/91 
09/30/91 
09/26/91 


Grant  number 

Grant  amount 

Obtigaton 
data 

AL-90-X05e-01 

At-90-X057-01 

AL-9O-X05e-00 

AL-9O-X059-00 

AL-90-X060-00 

AL-90-X061-00 

CA-90-X419-01 

CA-90-X422-00 

CA-90-X427-00 

CA-90-X441-00 

CA-90-X453-00 

CA-90-X454-00 

CA-90-X455-00 

CA-90-X456-00 

CA-90-X456-01 

CA-90-X458-00 

CO-90-X459-00 

CO-90-X060-01 

CO-90-X062-00 

CT-9O-X191-O0 

CT-90-X1 92-00 

FL-90-X1 66-01 

FL-90-X 175-00 

FL-90-X1 76-00 

FL-90-X1 77-00 

FL-90-X 178-00 

Ft-90-X 179-00 

GA-90-X065-01 

GA-90-X066-00 

$217,474 

160.000 

913.000 

1.845.203 

981.504 

35.500 

57.600 

21.632.780 

6.118.478 

96.000 

450.148 

1.469.370 

1.287.135 

355.714 

64.286 

700.000 

206.000 

70.143 

2,608,481 

1.042.207 

4.085.600 

1.664.000 

747.085 

302.027 

1,048.000 

5,340.619 

193.600 

25.000 

3.595.839 

09/30/91 

09/30/91 
09/30/91 
09/30/91 
00/30/91 
09/30/91 
09/30/91 

09/30/91 
09/28/91 
09/30/91 
09/30/91 



09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 

— 

09/30/91 
09/30/91 

09/30/91 

09/30/91 

a\iK'~ZZ""""I"". 

09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 

09/30/91 

09/30/91 
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Section  9  Grants— Continued 


Transit  property 


Grant  number 


City  and  County  of  Hoooiuhj.  HonoMu,  Ht „ ._.................^.......-....... 

City  of  Davenport— Department  o1  Municipal  Transportation,  Davenport-Rock  Wand^tolme,  lA-IL. 

aty  o1  Decatur,  Decatur.  IL 

City  o1  Danville.  Danville.  IL - 

City  o(  Kankakee,  Kankakee,  IL 

Greater  Peooa  Mass  Transit  District  Peona,  IL ~ 

Ctiampatgo-Urt)ana  Mass  Transit  Dwtnct  Ownpaign-Urtjana.  H 

Oiicago  Transit  Auttxxrty.  Chicago,  IL-Norttwwestem.  IN 

City  o*  DanviHe.  Danville.  IL ^ 

Muncie  Public  Transortatton  CorporatKjn,  Muncie.  IN 


Grant  amount 


htorthwestem  Indiana  BegKjnal  Planning  Commission,  Chicago.  IL-Northwestem,  IN.. 

Evansville  Urban  Transit  Study.  Evansville,  IN-KY 

MKtWana  Area  Council  of  Governments,  South  Berxl,  IN-MI  ...—.-«■■...-— 

WKhita  Metropolitan  Transit  Authority,  Wichita,  KS 

Topeka  MeUo^olitan  Transit  Authority,  Topeka,  KS 

Lawrence-Douglas  County  Planning  Commission,  Lawrence,  KS..~ - 

City  ot  Ashland,  Huntngton-Ashland,  WVA-KY-OH 

City  of  Ashland,  Huntington-Ash.  KY-OH-WVA 

Transit  Authority  o<  Northern  Kentucky.  Cincinnati.  OH-KY 

City  o*  Alexandna.  Alexandria,  LA 


Louisiana  Department  ol  Transportation  ft  Development  Louisiana 

City  o«  Shreveport.  Shroveport,  LA "■"■■^"1~II""oi  u»"" 

Greater  Attleboro-Taunton  Regional  Transit  Authority,  Providence-Pawtucket-Wanxick,  hi-ma... 

Memmack  Valley  Regional  Transit  Authonty,  Lawrence-Havertiill,  MA-NH 

Bertishire  County  Regional  Planning  Commission,  PittsfieW,  MA 

Mass  Transit  AdrrnnistralJOn,  Baltimore,  MD •"•■ 

Mass  Transit  Administration,  Baltimore,  MD . 

Maine  Department  of  Transportation,  Maine — 

Lewiston-Aubum  Transit  Committee,  Lewtston- Auburn,  ME. 


Ml.. 


Ml.. 


Grand  Rapids  Area  Transit  Auttionfy,  Grand  Rapwls.  Ml ... 
Twm  Oties  /Vrea  Transportation  Auttionty,  Benton  Hartxx, 
City  of  Detroit  Department  of  Transportation,  Detroit  Ml .. 
Twin  Oties  Area  Transportation  Authonty,  Benton  Hartwr, 

Grand  Rapids  Area  Transit  Auttxxrty,  Grand  Raptds,  Ml 

City  ot  Detroit  Department  of  Transi)Ortatk)n,  Detroit  Ml . — 

City  of  Niles,  South  Bend,  IN-MI — 

Bi-State  Devekjpment  Agency,  St  Louis,  MO-IL 

City  of  St.  Joseph,  St  Joseph,  MO-KS --- 

City  of  Jackson— Mayor's  Office  of  Development  Assistance,  Jackson,  MS.. 

Mississippi  Coast  Transportation  Authonty,  Biloxi-Gulfport,  MS 

City  of  Billings,  Billings,  MT - 

City  of  Greensboro.  Greensboro.  NC 

City  of  Gastonia,  Gastoma,  NC 

Guilford  County,  Greensboro.  NC 

City  of  Winston-Salem,  Winston-Salem.  NC 

City  of  Raleigh,  Raleigh,  NC - 

Town  of  Chapel  Hill,  Durham,  NC 

City  of  Fayetteville,  Fayeneville.  NC 

City  of  Wilmington.  Wilmington.  NC 

City  of  DurtMun.  Durtiam.  NC 

City  of  Bismarck,  Bismarck-Mandan,  ND ~ - Ji- 


Omaha  Metro  Area  Transit  Omaha,  NE-IA I'u'iii^" 

Cooperatr»e  Alliance  lor  Seacoast  Transportation,  Portamouth-Dover-Rocheater,  NH-ME- 

Manchester  Transit  /Authority.  Manchester.  NH 

City  of  Nashua,  Nashua  NH 

City  of  Santa  Fe,  Santa  Fe,  NM . 
City  of  Alt>uquerque,  Albuquerque,  I 


City  of  Rome,  VIP.  Transportation,  Utica-Rome,  NY - "••••■ 

Westchester  County  Department  of  Transportatkjn.  New  York,  NY-Northeastem  NJ.. 

Laketran,  Cleveland.  OH •- 

Ohw  Dept  of  Transportatwn.  Otiio. 


Emd  Pubkc  Transportation  Authority.  Enid,  OK - 

Luzerne  County  Transportation  Authority,  Scrantoo-Wilkes  Bane,  PA r"  jj'T  " 

Lehigh  and  Nortt\ampton  Transportation  Authority,  Allentown-Bethlehem-Easton.  PA-NJ.... 

Centre  /krea  Transportation  Authority.  State  College,  PA 

York  County  Transportation  Authonty,  York,  PA 

Cumbertand-Dauphin-Hamst)urg  Transit  Authonty,  Hanisborg,  PA .--••• 

Commonwealth  of  Puerto  Rico— Department  of  Transp.  and  Puttk:  Works.  San  Juan,  PR . 

Mumctpality  of  Camuy,  Arecitw,  PR 

Municipality  of  Canovanas.  San  Juan,  PR -~ — 

Municipality  of  Camoy.  Arecibo,  PR 

Mumcipahty  of  Gurabo.  Caguas.  PR  . 


Rhode  Island  Department  of  Transportatkjn.  Providence-Pawtucket-WaiVrtck.  Rt-MA. 

Aiken  County,  Augusta,  GA-SC — 

Greenville  Transit  Authority.  Greenville.  SC 

Oty  of  Kingsport.  Kingsport,  TN-VA 

Dallas  Area  Rapid  Transit  Dalias-Ft  Worth.  TX ~.™. 

Dallas  Area  Rapid  Transit,  Oallas-Ft  Worth,  TX ; 

City  of  Grand  Prairie,  Dallas-Ft  Worth,  TX — ~ 


H(-90-X008-00 

IA-90-X1 27-00 

IL-90-X152-01 

IL-90-X166-00 

IL-90-Xiei-00 

IL-90-X1 82-00 

IL-90-X1 83-00 

IL-90-X 185-00 

IL-90-X 186-00 

IN-90-X 150-01 

IN-90-X1 54-01 

IN-90-X 156-00 

IN-90-X1 57-00 

KS-90-X046-01 

KS-90-X049-01 

KS-90-X061-00 

KY-90-X045-00 

KY-90-X053-00 

KY-9O-X054-01 

LA-9O-X121-00 

LA-90-X 122-00 

LA-90-X 123-00 

MA-90-X111-00 

MA-90-X125-00 

MA-90-X 126-00 

MD-90-X044-02 

MO-9O-X045-00 

ME-90-X068-00 

ME-90-X059-00 

MI-90-X 125-01 

Mt-90-X1 27-01 

MI-90-X 128-02 

MI-90-X1 37-01 

MI-90-X 138-01 

MI-90-X139-00 

MI-90-X 149-00 

MO-9O-X073-01 

MO-90-X078-00 

MS-90-X03ft-00 

MS-90-X039-00 

MT-90-X031-00 

NC-90-X 125-00 

NC-90-X 126-00 

NC-90-X1 27-00 

NC-90-X 128-00 

NC-90-X 129-00 

NC-90-X 130-00 

NC-90-X131-00 

NC-90-X 132-00 

NC-90-X 133-00 

NO-90-XC25-00 

hJE-90-X028-01 

F4H-90-X025-00 

NH-90-X026-00 

NH-9O-X027-O0 

^4M-90-X030-01 

NM-90-X032-00 

NY-90-X211-00 

NY-90-X212-00 

OH-90-X 153-00 

Of4-90-X  154-00 

OK-90-X038-O0 

PA-90-X 198-01 

PA-90-X212-01 

PA-90-X219-00 

PA-9O-X220-O0 

PA-90-X222-00 

PR-9O-X0 11-06 

PR-9O-X062-00 

PR-90-X063-00 

PR-90-X064-00 

PR-90-X065-00 

RI-9O-X0 15-03 

SC-90-X045-01 

SC-90-X046-00 

TN-9O-X095-00 

TX-90-X1 75-01 

TX-90-X 193-00 

TX-90-X216-00 


Obligatnn 
dale 


15,334.935 
1.526,260 
40.048 
28.000 
21.900 
1,436.060 
1.020.336 
32.009.273 
320,200 
199.662 
96.489 
1.223.537 
476,216 
159,180 
53.853 
80.000 
288.419 
323.716 
902.432 
730.684 
671.841 
2,111.594 
2.136.000 
282.000 
20.000 
2.665,612 
1,713,306 
77,938 
11,950 
29,797 
52.498 
1.023.965 
3.685 
608.333 
16.683.000 
171.885 
100.000 
494,877 
2.327,750 
920,000 
506,166 
1,009,406 
288.212 
297,052 
1,476,450 
83,925 
1.346.358 
1.043.376 
416,316 
1,407.700 
335.150 
1.307.331 
404.005 
621.850 
142.123 
3.822 
2.080.367 
139.543 
17.166.352 
882.401 
6.676.472 
315.300 
26.796 
161,800 
51.128 
113.680 
169.004 
2.023.200 
110.000 
150,000 
800,000 
346,032 
28.030 
2.000 
866.650 
73,934 

29,554.168 
156,453 


09/30/91 

09/30/91 

09/26/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/27/91 

09/20/91 

09/30/91 

09/26/91 

09/26/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/25/91 

09/30/91 

09/25/91 

09/30/91 

09/30/91 

09/30/91 

09/27/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/25/91 

09/30/91 

09/30/91 

09/25/91 

09/25/91 

09/25/91 

09/25/91 

09/25/91 

09/30/91 

09/20/91 

09/30/91 

09/30/91 

09/30/91 

09/24/91 

09/30/91 

09/26/91 

09/27/91 

09/30/91 

09/30/91 

09/30/91 

09/27/91 

09/26/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/30/91 

09/18/91 

09/30/91 

09/30/91 
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Section  9  Grants— Continued 


Transit  property 


Grant  rNjmber 


Grant  amount 


OMgation 
dale 


City  of  Arlington,  Daltaa-Ft  Worth.  TX.„ 

Texonw  Counot  ot  Governments,  Shennan-Deniaon,  TX.. 
City  ot  Abttene,  AMeoe,  TX 


Permian  Oasm  Regional  Planning  Commission.  Midland,  TX 

Oty  o»  Lubbock,  Lubbock,  TX _ „ 

City  o«  Port  Arthur,  Port  Arttiur.  TX 

City  ol  Wichita  Falls,  Wichita  Fans,  TX _ _ 

City  ol  Laredo,  Laredo,  TX „ 

Qty  ol  Brownsville,  Bro«»nsville.  TX „ „ 

City  ol  Petersburg,  Petersburg-Colonial  HaigMs.  VA 

City  ol  Bnstol,  Bnstol,  VA-TN 

City  ol  Loogvtew,  Longview,  WA-Ofl 

Ben  Franklin  Transit,  Rjchland-Kennewtek.  WA 

Qty  ol  Yakima,  Yakima.  WA 

M»«aukee  County  Transit  System.  Mlwaukee.  Wl 

Wautosha  County,  Milwaukee,  Wl  _..„ 

City  ol  Racine,  Racine,  Wl „.. 

Qty  ol  Lacrosse  Planning  Oepartmanl  (LAPQ.  La  Croase,  WI-MN 

Qty  ol  Wausau,  Wausau,  Wl ^ 

City  ol  Eau  Qaire  System,  Eau  CWra.  Wl.. 

Eastern  Ohto/Ohn  Valley  Regional  Trarap.  Authority.  Wheeling.  WV-OH.. 

Qty  ol  Casper,  Casper,  WY 


TX-90-X217-00 

.  TX-9&-X220-00 
TX-90-X222-00 
TX-90-X223-00 
TX-90-X224-00 
TX-90-X226-00 
TX-90-X227-00 

_  TX-90-X229-00 
TX-90-X230-00 
VA-eO-X087-00 
VA-90-X088-00 
WA-9O-X121-00 

.  WA-90-X 122-00 
WA-90-X 123-00 
WI-90-X 145-01 
WI-90-X1 49-00 
WI-9O-X15O-00 
WI-90-X151-00 
WI-90-X 153-00 
WI-90-X 154-00 
WV-90-X045-00 
WY-90-X010-00 

J 


713,445 

300,372 

1,054,592 

40.000 

3.759.880 

495,000 

449.200 

2.325,600 

1,166,400 

267.167 

78.031 

224,964 

1.148.000 

1,000,000 

750,000 

295.296 

867,080 

487,777 

324,851 

349,140 

863,581 

376.907 


09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/25/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 
09/30/91 


1991 


Issued  on  December  3, 1991. 
Brian  W.  Ctymer. 

Administrator. 

|FR  Doc.  91-29437  Filed  12-9-91;  8:45  am) 
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-Continued 

Grant  number 

Grant  amount 

Obligation 
date 



TX-90-X217-00 

TX-9O-X220-00 

TX-90-X222-00 

TX-90-X223-00 

TX-9(KX224-00 

TX-90-X226-00 

TX-90-X227-00 

TX-90-X229-00 

TX-90-X230-00 

VA-9O-X0e7-00 

VA-9O-X088-00 

WA-90-X121-00 

WA-90-X 122-00 

WA-90-X 123-00 

WI-90-X 145-01 

WI-90-X1 49-00 

W1-90-X1 50-00 

W^-90-X151-00 

W1-90-X 153-00 

WI-90-X 154-00 

WV-90-X045-00 

WY-9O-X010-00 

713.445 

300,372 

1.054.592 

40.000 

3.759.880 

495,000 

449.200 

2.325.600 

1.166.400 

267.167 

78.031 

224,964 

1,146,000 

1,000.000 

750.000 

295.296 

867.080 

487.777 

324.851 

349.140 

B6.1.581 

376.907 

09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 

09/30/91 

- - 

09/30/91 
09/30/91 

« 

09/25/91 
09/30/91 
09/30/91 
09/30/91 

09/30/91 

09/30/91 

09/30/91 



09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/27/91 



09/30/91 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put><ished 
under  the  "Govemnient  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  562t)<e){3). 


FARM  CREDIT  AOMIMSTRATKM 

Farm  Credit  Administration  Board; 
Regular  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
OATl  AND  time:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  December  12. 1991.  | 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT 

Curtis  Anderson.  Secretary  to  the  Farm 

Credit  Administration  Board.  (703)  883- 

4003,  TDD  (703)  883-^1444. 

ADDRESS:  Farm  Credit  Administration, 

1501  Farm  Credit  Drive,  McLean. 

Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  ana 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations: 

a.  Amendments  to  Nondiscrimination  in 
Lending  (Proposed). 

b.  Regulatory  Changes  Required  by  the 
1990  Farm  Bill  on  Marketing  and  Processing 
Loans  and  Insurance  Service  (Final). 

Qosed  Session* 

A.  New  Business 

1.  Enforcement  Actions 

Dated:  December  5. 1991. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  91-29587  Filed  12-6-91;  2:43  pmj 
BMJJtM  COOC  (TOe-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  56  FR  61286, 
December  2. 1991. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  4:00  p.m.,  Thursday, 

December  5, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(8l  to  the 

meeting: 

Proposed  1992  Federal  Reserve  Bank  salary 
structure  adjustment 

CONTACT  PERSON  FOR  MORE 
INFORMATKMC  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  5. 1991. 
)«niiifar ).  lohnaon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-29624  Filed  12-6-«l;  2:43  pmJ 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  12:00  noon..  Monday. 

December  16. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1992  Federal  Reserve  Board 
officer  salary  structure  and  merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  6, 1991. 
Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-29625  Filed  12-e-«l;  2:43  pmJ 
MLUNQ  CODE  UtQ-PI-H 


MATTERS  TO  BE  CONStDBRED: 

1.  Approval  of  the  minutes  of  the 
November  18, 1991.  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Manvick  audit 
report  entitled  "Pension  and  Welfare  Benefits 
Administration  Review  of  Access  Controls 
and  Security  Over  the  Thrift  Savings  Plan 
Computerized  Resources  at  the  U.S. 
Department  of  Agriculture.  Office  of  Finance 
and  Management.  National  Finance  Center." 

CONTACT  PERSON  FOR  MORE 

information:  Tom  Trabucco.  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  December  5. 1991. 
Francis  X.  Cavanaugh. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  91-29557  FUed  12-6-91;  4:41  am) 
MLUNO  COOC  STW-OI-II 

UNITED  STATES  INTERNATMNUU.  TRADE 

COMMISSION 

[USITC  SE-91-371 

TIME  AND  DATE:  December  18. 1991  at 

10:30  a.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meetings 

2.  Minutes 

3.  Ratification  List 

4.  Petitions  and  complaints: 

Certain  Translucent  Ceramic  Orthodontic 
Brackets  (Docket  Number  1661) 

5.  Inv.  No.  731-TA-S39  (Preliminary) 

(Uranium  from  the  U.S.S.R)— briefing 
and  vote. 

6.  yVny  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  205-2000. 

Dated:  December  5, 1991. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  91-29594  Filed  12-6-91;  2:35  pmJ 
HUMOCoot  m»-et-m 


'SeMion  doted  to  the  public— «xempl  pursuant 
10  5  US.C  SUWcHS)  and  (9). 


FEDERAL  RETIREMENT  THRIFT 

INVESTMENT  BOARD 

TIME  AND  date:  10:00  a.m..  December  16, 

1991. 

PLACE:  5th  Floor.  Conference  Room.  805 

Fifteenth  Street.  N.W.,  Washington.  D.C. 

STATUS:  Open. 


UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  December  2. 1991. 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  January  6, 1992.  in 
Washington,  DC. The  members  will 


1991 


UMI 
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consider  the  Postal  Rate  Commission's 
November  22, 1991,  Opinion  and 
Recommended  Decision  Approving 
Stipulation  and  Agreement  in  Docket 
No.  MC91-2. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  ]unco, 
Griesemer,  Mackie,  Nevin,  Pace, 
Setrakian  and  Winters;  Postmaster 
General  Frank,  Deputy  Postmaster 
General  Coughiin,  Secretary  to  the 
Board  Harris,  and  General  Counsel 
Hughes. 

The  Board  determined  that  pursuant 
to  section  552b(c){3)  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b{b))  because  it  is  likely  to 


disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
Title  39.  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552(c)(10)  of  Title  5, 
United  States  Code,  and  §  7.3(j)  of  title 
39,  Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  specifically  concern  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing.  The  Board  further  determined 
that  the  public  interest  does  not  require 
that  the  Board's  discussion  of  the  matter 
be  open  to  the  public. 


In  accordance  with  section  552b(n(l) 
of  title  5,  United  States  Code,  and 
§  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  title  5,  United  States 
Code;  section  410(c)(4)  of  title  39  United 
States  Code;  and  §  7.3  (c)  and  (j)  of  title 
39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
[PR  Doc.  91-29572  Filed  12-6-91;  2:33  pmj 
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In  accordance  with  section  552b(n(l) 
of  title  5,  United  States  Code,  and 
§  7.6(a)  of  title  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  title  5,  United  States 
Code:  section  410(c)(4)  of  title  39  United 
States  Code:  and  §  7.3  (c)  and  (j)  of  title 
39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Hairis, 
Secretary. 
[PR  Doc.  91-29572  Filed  12-6-91;  2:33  pm| 
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Corrections 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  t)y  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sigrvsd 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  tt\e 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  document  91-28709, 
beginning  on  page  60971,  in  the  issue  of 
Friday,  November  29. 1991,  make  the 
following  correction: 

On  page  60972,  in  the  first  column,  in 
the  third  full  paragraph,  in  the  second 
line,  "October  3"  should  read  "October 
31". 

HLUNO  COOE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91F-0358] 

W.R.  Grace  &  Co.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-23525 
appearing  on  page  49485  in  the  issue  of 
Monday,  September  30, 1991,  in  the  first 
column,  in  the  last  paragraph,  in  the 
second  line,  "section"  should  read 


"action"  and  in  the  last  line,  "CFR 
35.40(c)."  should  read  "CFR  25.40(c).". 

WUJNQ  COM  160M1-O 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IMT-930-4214-10-,  MTM  80092] 

Notice  of  Proposed  Withdrawal  and 
Public  Meeting;  Montana 

Correction 

In  notice  document  91-25108  beginning 
on  page  52281  in  the  issue  of  Friday, 
October  18. 1991,  make  the  following 
corrections: 

1.  On  page  52281,  in  the  third  column, 
in  the  land  description,  under  "Sec.  18," 
in  the  next  line.  "EV^WVi."  should  read 
"EMjSWV*,". 

2.  On  page  52282,  in  the  first  column, 
under  "  Sec.  33."  in  the  first  line. 
"SEV4.SWVi."  should  read  SEy4SWy4.". 

3.  On  the  same  page,  in  the  second 
column: 

a.  Under  "Sec.  4."  the  next  line  should 
read.  "NMiSEy4:" 

b.  Under  "Sec.  10."  in  the  first  line. 
"SViNEy4."  should  read  "S»^NWy4.". 

c.  Under  "Sec.  33."  in  the  first  line, 
after  "VJVzNEV*."  insert  "WMi.". 

d.  Under  "Sec.  22."  in  the  first  line, 
after  "NViSWy4"  insert  a  comma. 

e.  Under  "Sec.  34."  in  the  first  line. 
"SEy4SWy4."  should  read  "SEy4SEy4;". 

f.  Under  "Sec.  35."  in  the  first  line, 
after  the  first  "EV4"  insert  a  comma. 

g.  Under  "Sec.  1,"  the  next  line  should 
read  "and  SWy4SEy4;". 

h.  Under  "Sec.  9."  in  the  first  line, 
after  "tiW  insert  a  comma. 

4.  On  the  same  page,  in  the  third 
column: 


Federal  Ragiatw 

VoL  56,  No.  237 

Tuesday,  Deceml)er  la  1991 


a.  Under  "Sec.  14."  in  the  second  line, 
after  the  first  "fiW  insert  a  comma. 

b.  "Sees.  12  to  28.  inclusive:"  was 
ommited  and  should  appear  before  "Sec. 
29.". 

c.  Under  "Sec.  31."  in  the  second  line. 
"EViW  Vt,"  should  read  "EV4WV4,". 

5.  On  page  52283,  in  the  first  column, 
under  "Sec.  23,"  in  the  first  line. 
"SWV4".  should  read  "SWVi". 

6.  On  the  same  page,  in  the  second 
column,  in  the  seventh  line  from  the 
bottom.  "Sees.  17.  to  21."  should  read 
"Sees.  17  to  21.". 

WLUNQCOOE  I(0t-O>0 


DEPARTMENT  OF  JUSTICE 

Executive  Office  of  Immigration 
Review 

28  CFR  Part  68 

lOrdwNa  1534-91] 

Rules  Of  Practice  and  Procedure  for 
Administrative  Hearings  Before 
Administrative  Law  Judges  in  Case* 
Involving  Allegations  of  Unlawful 
Employment  of  Aliens  and  Unfair 
Immigration-Related  Employment 
Practices 

Correction 

In  rule  document  91-23514,  beginning 
on  page  50049.  in  the  issue  of  Thursday. 
October  3. 1991,  make  the  following 
correction: 

On  page  50051,  in  the  third  column,  in 
the  third  full  paragraph,  in  the  seventh 
line,  "274(e)(7)"  should  read 
"274A(e)(7)". 
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DEPARTMENT  OF  EDUCATION 

Nondisiimination  in  Federally  Assisted 
Programs;  Title  VI  of  ttie  Civil  Rights 
Act  of  1964;  Proposed  Policy  Guidance 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  policy 
guidance,  request  for  comment. 

summary:  The  Department  of  Education 
issues  proposed  policy  guidance  on  title 
VI  of  the  Civil  Rights  Act  of  1964  and  its 
implementing  regulations.  The  proposed 
policy  guidance  discusses  the 
applicability  of  the  statute's  and 
regulations'  nondiscrimination 
requirement  to  student  financial  aid  that 
is  awarded,  at  least  in  part,  on  the  basis 
of  race  or  national  origin.  The 
Department  solicits  from  all  interested 
parties  written  comments  on  the 
proposed  policy  guidance. 

DATES:  Written  comments  should  be 
sent  to  the  Department  of  Education  on 
or  before  March  9. 1992. 

ADDRESSES:  Written  comments  should 
be  sent  to  Assistant  Secretary  Michael 
Williams.  Office  for  Civil  Rights.  U.S. 
Department  of  Education.  330  C  Street, 
SW..  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeanette  Lim.  Office  for  Civil  Rights, 
Telephone  (202)  732-1635  (TDD:  (202) 
732-1663). 

SUPPLEMENTARY  INFORMATION:  The 

Department's  most  recent  data  (1989) 
indicate  that  about  5.5  million  of 
America's  13  million  college  students 
receive  scholarships  or  loans  to  help  pay 
the  cost  of  their  education.  According  to 
the  American  Council  on  Education, 
approximately  3.5  percent — about 
45.000 — of  all  minority  students  at  four- 
year  colleges  receive  "race-exclusive 
scholarships  ",  that  is,  scholarships  for 
which  students  of  only  a  designated 
race  o.-  national  origin  may  compete. 
ACE  reports  that  colleges  most  often 
offer  race-exclusive  scholarships  in 
order  to  increase  the  diversity  of  their 
student  populations. 

The  purpose  of  this  proposed 
guidance  is  to  answer  the  following 
question:  Under  what  circumstances 
may  colleges  offer  such  race-exclusive 
scholarships,  or  other  scholarships 
designed  to  create  diversity,  without 
violating  federal  law,  specifically,  title 
VI  of  the  Civil  Rights  Act  of  1964,  which 
statps:  "No  person  in  the  United  States 
shall,  on  the  ground  of  race,  color,  or 
national  origin,  be  excluded  from 
participation  in.  be  denied  the  benefits 
of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance"? 


Since  its  founding  in  1980.  the  U^ 
Department  of  Education  has  received 
few"r  than  a  dozen  complaints  or 
inquiries  that  have  addressed  the 
permissibility  of  race-exclusive 
scholarships.  The  Department's  few 
statements  have  been  inconsistent 
There  has  never  been  a  full  policy 
review  and  clear  set  of  principles 
announced  upon  which  colleges  might 
rely  in  planning  and  administering 
student  aid  programs  in  which  race  or 
national  origin  may  be  a  factor. 

The  U.S.  Department  of  Education  has 
now  conducted  such  a  review  of  policy, 
beginning  with  its  request  for  public 
comment  published  in  the  Federal 
Register  on  May  30, 1991.  It  has 
conducted  this  review  because  Congress 
has  given  the  Department  two 
assignments  which,  when  race-exclusive 
scholarships  are  involved,  sometimes 
seem  to  compete:  (1)  To  promote 
scholarship  and  loan  programs  that  help 
disadvantaged  Americans  afford 
college,  and  (2)  to  enforce  laws  that  say 
that  colleges  receiving  federal  funds 
may  not  discriminate  based  upon  race, 
color  or  national  origin. 

Today  the  Department  is  publishing 
for  comment  in  the  Federal  Register  a 
set  of  principles  that  constitute  the 
proposed  conclusion  of  this  review. 
These  principles  are  designed  to  assist 
colleges  that  may  wish  to  use 
scholarships,  among  other  reasons,  for 
the  purpose  of  increasing  the  diversity 
of  intellectual  experiences  available 
within  a  student  population  without 
running  afoul  of  the  anti-discrimination 
provisions  of  Tide  VI. 

After  a  90  day  period  for  comment,  the 
Department  will  publish  its  set  of  final 
principles  and  then  use  these  in 
reviewing  all  complaints  of 
discrimination  concerning  race- 
exclusive  college  financial  aid.  The 
Department  will  also  offer  technical 
advice  to  those  colleges  that  may  wish 
to  adjust  their  financial  aid  programs 
based  upon  these  principles. 

The  Department  does  not  want  any 
student  now  attending  college  on  a  race- 
exclusive  scholarship  to  lose  that 
scholarship  as  a  result  of  the 
formulation  of  these  principles. 
Therefore,  where  these  principles 
require  the  adjustment  of  any  college 
fmancial  aid  program,  there  will  be  a 
four-year  transition  period  during  which 
the  Department  will  work  with  colleges 
to  bring  them  into  compliance  without 
harming  any  student  under  scholarship. 


Principles 

1.  Race-Neutral  Aid  for  Disadvantaged 
Students 

Colleges  may  make  awards  to 
disadvantaged  students  without  regard 
to  race,  even  if  that  means  that  such 
awards  go  disproportionately  to 
minority  students. 

(Note:  For  purposes  of  these  principles 
college  means  any  postsecondary  institution, 
and  scholarship  means  any  financial  aid. 
including  loans  and  graduate  fellowship 
programs.) 

A  disadvantaged  student  is  one  who. 
despite  facing  significant  obstacles,  has 
prepared  himself  or  herself  for  a  college 
education.  These  may  be  students  from 
low  income  families.  For  example, 
almost  one  of  two  full-time 
undergraduate  students  has  a  federal 
grant  or  loan,  virtually  all  of  which  are 
based  upon  financial  need.  These  may 
be  students  from  school  districts  with 
high  drop-out  rates,  or  students  from 
single-parent  families  or  from  families  in 
which  few  or  no  members  have  attended 
college.  None  of  these  or  other  race- 
neutral  ways  of  identifying  and 
providing  aid  to  disadvantaged  students 
would  present  tide  VI  discrimination 
problems. 

2.  Scholarships  to  Create  Diversity 

A  college  may  consider  race  as  one 
factor  among  several  when  awarding 
scholarships  designed  to  help  create  the 
kind  of  campus  educational  environment 
that  results  from  having  a  student 
population  with  a  variety  of 
experiences,  opinions,  backgrounds,  and 
cultures. 

America  is  unique  because  it  has 
forged  one  nation  from  many  people  of  a 
remarkable  number  of  different 
backgrounds.  Many  colleges  seek  to 
create  on  campus  an  intellectual 
environment  that  reflects  that  diversity. 
A  college  should  have  substantial 
discretion  to  weigh  many  factors — 
including  race — in  its  efforts  to  attract 
and  retain  a  student  population  of  many 
different  experiences,  opinions, 
backgrounds,  and  cultures — provided 
that  race  is  not,  in  effect,  a  condition  of 
eligibility  for  the  scholarship. 

The  Department's  title  VI  regulations 
permit  a  college  to  seek  such  diversity. 
The  title  VI  regulations  permit  a 
recipient  to  take  this  type  of  voluntary 
aH'irmative  action  to  overcome  the 
effiects  of  conditions  that  have  resulted 
in  limited  participation  by  persons  of  a 
particular  race  or  national  origin.  34  CFR 
100.3(b)(6)(ii).  The  Department  reviewed 
these  regulatory  provisions  following  the 
Supreme  Court's  decision  in  Regents  of 
the  University  of  California  v.  Bakke. 
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Principles 

1.  Race-Neutral  Aid  for  Disadvantaged 
Students 

Colleges  may  make  awards  to 
disadvantaged  students  without  regard 
to  race,  even  if  that  means  that  such 
awards  go  disproportionately  to 
minority  students. 

(Note:  For  purposes  of  these  principles 
college  means  any  poslsecondary  institution, 
and  scholarship  means  any  financial  aid. 
including  loans  and  graduate  fellowship 
programs.) 

A  disadvantaged  student  is  one  who, 
despite  facing  significant  obstacles,  has 
prepared  himself  or  herself  for  a  college 
education.  These  may  be  students  from 
low  income  families.  For  example, 
almost  one  of  two  full-time 
undergraduate  students  has  a  federal 
grant  or  loan,  virtually  all  of  which  are 
based  upon  financial  need.  These  may 
be  students  from  school  districts  with 
high  drop-out  rates,  or  students  from 
single-parent  families  or  from  families  in 
which  few  or  no  members  have  attended 
college.  None  of  these  or  other  race- 
neutral  ways  of  identifying  and 
providing  aid  to  disadvantaged  students 
would  present  title  VI  discrimination 
problems. 

2.  Scholarships  to  Create  Diversity 

A  college  may  consider  race  as  one 
factor  among  several  when  awarding 
scholarships  designed  to  help  create  the 
kind  of  campus  educational  environment 
that  results  from  having  a  student 
population  with  a  variety  of 
experiences,  opinions,  backgrounds,  and 
cultures. 

America  is  unique  because  it  has 
forged  one  nation  from  many  people  of  a 
remarkable  number  of  different 
backgrounds.  Many  colleges  seek  to 
create  on  campus  an  intellectual 
environment  that  reflects  that  diversity. 
A  college  should  have  substantial 
discretion  to  weigh  many  factors — 
including  race — in  its  efforts  to  attract 
and  retain  a  student  population  of  many 
different  experiences,  opinions, 
backgrounds,  and  cultures — provided 
that  race  is  not,  in  effect,  a  condition  of 
eligibility  for  the  scholarship. 

The  Department's  title  VI  regulations 
permit  a  college  to  seek  such  diversity. 
The  title  VI  regulations  permit  a 
recipient  to  take  this  type  of  voluntary 
affirmative  action  to  overcome  the 
effects  of  conditions  that  have  resulted 
in  limited  participation  by  persons  of  a 
particular  race  or  national  origin.  34  CFR 
100.3(b)(6)(ii].  The  Department  reviewed 
these  regulatory  provisions  following  the 
Supreme  Court's  decision  in  Regents  of 
the  University  of  California  v.  Bakke, 


438  U.S.C.  765  (1978).  and  determined 
that  no  changes  in  the  regulations  were 
required. 

3.  Race-Exclusive  Aid  to  Remedy 
Discrimination 

A  college  may  award  race-exclusive 
scholarships  when  that  is  necessary  to 
overcome  past  discrimination. 

The  implementing  regulations  for  Title 
VI  requires  a  recipient  of  Federal 
financial  assistance  that  has  been  found 
in  violation  of  the  regulations  not  only  to 
end  its  discriminatory  practices,  but  also 
to  take  affirmative  action  to  overcome 
the  effects  of  past  discrimination.  34 
CFR  100.3(b)(6)(i).  A  finding  of  past 
discrimination  may  be  made  by  a  court 
or  by  an  administrative  agency — such  as 
the  Department's  Office  for  Civil  Rights. 
It  may  be  made  by  a  state  or  local 
legislative  body,  as  long  as  the 
legislature  has  a  strong  basis  in 
evidence  identifying  discrimination 
within  its  jurisdiction  for  which  such 
remedial  action  is  required. 

4.  Federal  Race-Exclusive  Scholarships 

Congress  wrote  title  VI.  and  Congress 
(within  the  limits  of  the  U.S. 
Constitution)  may  create  exceptions  to 
title  VI. 

Therefore,  to  the  extent  federal  race- 
exclusive  scholarships — for  example, 
the  Patricia  Roberts  Harris  Fellowship 
program,  which  helps  minorities  pursue 
graduate  and  professional  studies — 


seem  to  conflict  with  title  VI,  the 
Department  will  consider  Congress' 
specific  legislative  action  to  create  an 
exception  to  the  more  general  provisions 
of  title  VI. 

5.  Privately  funded  Race-Exclusive 
Scholarships  that  do  not  Limit  Aid 
Opportunities  for  Other  Students 

A  college  may  administer  private 
donor  race-exclusive  scholarships  (a 
scholarship  where  the  private  donor 
restricts  eligibility  to  students  of 
designated  races  or  national  origins) 
where  that  aid  does  not  limit  the 
amount,  type  or  terms  of  financial  aid 
available  to  any  student. 

Thus,  where  a  college  determines  to 
offer  a  financial  aid  package  to  a 
student  that  is  permissible  on  a  need 
basis,  or  under  a  program  to  create 
diversity,  the  school  may  use  the  private 
race-exclusive  scholarship  to  fund  that 
package.  Accordingly,  so  long  as  the 
college's  award  of  such  financial  aid  is 
permissible  under  the  principles 
outlined  in  categories  one  through  four 
above,  the  college  may  use  race- 
exclusive  scholarships  funded  by 
private  donors  to  fund  that  award. 

The  Department  has  outlined  these 
permissible  circumstances  to  create 
more  certainty  in  an  area  where 
competing  responsibilities  have  created 
some  uncertainty. 


Aside  from  the  circumstances 
contained  in  these  principles,  for  a 
college  receiving  Federal  funds  to 
establish  scholarships  for  which 
students  of  only  a  designated  race  or 
national  origin  may  compete  would 
appear  to  violate  Federal  anti- 
discrimination laws.  Congress 
prohibited  such  financial  aid  by  the 
terms  of  title  VI  of  the  Civil  Rights  Act 
of  1964:  "No  person  in  the  United  States 
shall  on  the  ground  of  race,  color,  or 
national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
federal  financial  assistance." 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  comments,  views,  and 
recommendations  regarding  the 
proposed  policy  guidance.  All  comments 
will  be  available  for  public  inspection 
during  and  after  the  comment  period  in 
room  5000,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

Program  Authority:  42  U.S.C.  2000d. 

Dated:  December  4. 1991. 
Lamar  Alexandw, 
Secretary. 
[PR  Doc.  91-29482  Filed  l;i:-9-91;  8:45  ami 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  November  26,  1991 

Delegation  of  Authority  With  Respect  to  the  Report  on  Persian 
Gulf  War  Criminals 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  ot  the 
United  States  of  America,  including  section  301  of  title  3  of  the  United  States 
Code,  I  hereby  delegate  to  you  the  reporting  function  vested  in  me  by  section 
301(c)  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1992  and  1993 
(Public  Law  102-138).  This  function  shall  be  exercised  in  consultation  with  the 
Secretary  of  Defense  and  the  Attorney  General. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(FR  Doc.  91-29800 
Filed  12-9-91:  4:38  pm| 
Billing  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appicabttity  and  legal  effect,  most 
of  whicti  are  keyed  to  arKi  codified  in 
the  Code  of  Federal  Regulations,  whtch  is 
pubHshed  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  osue  o(  each 
week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pvt  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Char>ge  of  Sponsor  Name 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  from  Pharmacia 
Laboratories,  Division  of  Pharmacia, 
Inc.,  to  Kabi  Pharmacia,  Inc. 

EFFECTIVE  DATE:  December  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  M.  O'Haro,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8737. 

SUPPLEMENTARY  INFORMATION: 

Pharmacia  Laboratories,  Division  of 
Pharmacia.  Inc.,  Piscataway,  NJ  08854,    • 
has  informed  FDA  of  a  change  of 
sponsor  name  from  Pharmacia 
Laboratories,  Division  of  Pharmacia, 
Inc.,  to  Kabi  Pharmacia,  Inc.  The  agency 
is  amending  the  regulations  in  21  CFR 
510.600  (c)(1)  and  (c)(2)  to  reflect  this 
change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502,  503,  512, 
701, 706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  351.  352, 363, 
360b,  371,  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Pharmacia  Laboratories, 
Division  of  Pharmacia  Inc."  and  by 
alphabetically  adding  a  new  entry  for 
"Kabi  Pharmacia,  Inc.,"  and  in  the  table 
in  paragraph  (c)(2)  in  the  entry  "000016" 
by  revising  the  Firm  name  and  address 
to  read  as  follows: 


§510.600    Names,  addressM^ 
MMter  codes  ol  sponsors  of 
applications. 


(c)  •  •  • 
(1)  •  ♦  • 


rvm  name  ani  address 


Drug 

laoeier 

cooe 


Kabi  Pharmacia.  Inc..  800  Centennial 
Ave..  Piacataway,  NJ  08854 _ 000016 


(2)  *  *  • 


Drug 
laoeter 
coda 


Fnn  name  and  address 


000016 Kabi  Pharmacia.   Inc.  800  Centennial 

Ave..  PiscaUway.  NJ  08854 


Dated:  December  3. 1991. 
Robert  C  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine. 

|FR  Doc.  91-29578  Filed  12-10-91:  8:46  am) 
BiLUiM  coot  4iao-«i-« 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

32  CFR  Part  223 

(DoDDirecttve  5210.83] 

Department  of  Defense  Ur>ciassifl«d 
Controlled  Nudoar  Information  (DoO 
UCNI) 

agency:  Office  of  the  Secretary.  DoO. 

action:  Final  rule. 

summary:  This  part  implements  Public 
Law  100-180.  section  123.  pertaining  to 
the  protection  and  prevention  of  the 
unauthorized  dissemination  of 
Department  of  Defense  Unclassified 
Controlled  Nuclear  Information  (DoD 
UCNI)  to  distinguish  it  from  a  similar 
Department  of  Energy  program.  This 
part  prescribes  DoD  policy  for  the 
identification  and  control  of  DoD  UCNI 
and  outlines  procedures  for  document 
handhng  and  marking,  dissemination 
and  transmission  methods,  safeguarding 
requirements,  and  criteria  for 
withholding  DoD  UCNI  from  public 
release  under  the  provisions  of  the 
Freedom  of  Information  Act.  This  part 
also  contains  a  topical  guide  describing 
types  of  information  to  be  considered 
for  control  as  DoD  UCNI. 

EFFECTIVE  DATE:  November  15. 1991. 

ADDRESSES:  Office  of  the  Deputy  Under 
Secretary  of  Defense  for 
Counterintelligence  and  Security 
Countermeasures,  room  3C285,  the 
Pentagon.  Washington,  DC  20301-3040. 

FOR  FURTMEII  INFORMATION  CONTACT: 
Colonel  9.E.  Pike,  703-697-5568. 
SUPPLEMENTARY  MFONMATION:  On 

Tuesday,  June  25. 1991,  the  Department 
of  Defense  published  a  proposed  rule 
(page  28845).  In  response  to  comments 
received,  the  fmal  rule  includes  specific 
procedures  for  the  submission  of 
requests  for  special  access  to  DoD  UCNI 
by  persons  not  authorized  routine 
access.  In  addition,  the  final  rule 
emphasizes  that  it  is  the  policy  of  the 
Department  of  Defense  to  make 
government  information  publicly 
available  to  the  fullest  extent  possible 
by  applying  the  minimum  restrictions 
consistent  with  the  requirements  of  10 
U.S.C.  128  necessary  to  protect  the 
health  and  safety  of  the  public  or  the 
common  defense  and  security. 
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List  of  Subjects  in  32  CFR  Part  223 

Classified  information;  Security 
measures. 

Accordingly,  title  32,  chapter  I, 
subchapter  M,  is  amended  to  add  Part 
223  to  read  as  follows: 

PART  223— DEPARTMENT  OF  - 
DEFENSE  UNCLASSIFIED 
CONTROLLED  NUCLEAR 
INFORMATION  (DOD  UCNI) 


Sec. 

223.1 
223.2 
223.3 

Purpose. 

Applicability  and  scope. 

Definitions. 

223.4 
223.5 
223.6 

Policy. 

Responsibilities. 

Procedures. 

223.7 

Information  requirements 

Appendix  A  to  Part  223 — Procedures  for 
Identifying  and  Controlling  DoO  UCNI. 

Appendix  B  to  Part  223 — Guidelines  for  the 
Determination  of  DoD  UCNI. 

Authority:  10  U.S.C.  128  and  5  U.S.C. 

552(b)(3). 

§  223.1    Purpose. 

This  part  implements  10  U.S.C.  128  by 
establishing  policy,  assigning 
responsibilities,  and  prescribing 
procedures  for  identifying,  controlling, 
and  limiting  the  dissemination  of 
unclassified  information  on  the  physical 
protection  of  DoD  special  nuclear 
material  (SNM),  equipment,  and 
facilities.  That  information  shall  be 
referred  to  as  "the  Department  of 
Defense  Unclassified  Controlled  Nuclear 
Information  (DoD  UCNI),"  to  distinguish 
it  from  a  similar  Department  of  Energy 
(DoE)  program. 

§223.2    Applicability  and  scope. 

This  part:  (a)  Applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD),  the 
Military  Departments,  the  Chairman  of 
the  Joint  Chiefs  of  Staff  and  the  Joint 
Staff,  the  Unified  and  Specified 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components"). 

(b)  Implements  10  U.S.C.  128,  which  is 
the  statutory  basis  for  controlling  the 
DoD  UCNI  in  the  Department  of 
Defense.  10  U.S.C.  128  also  constitutes 
the  authority  for  invoking  32  CFR  part 
286  to  prohibit  mandatory  disclosure  of 
DoD  UCNI  under  the  "Freedom  of 
Information  Act  (FOIA)"  in  5  U.S.C.  552. 

(c)  Supplements  the  security 
classification  guidance  contained  in 
CG-W-5  •  and  CG-SS-1  *  and  DoD 


Instruction  5210.67  ^  by  establishing 
procedures  for  identifying,  controlling, 
and  limiting  the  dissemination  of 
unclassified  information  on  the  physical 
protection  of  DoD  SNM. 

(d)  Applies  to  all  SNM,  regardless  of 
form,  in  reactor  cores  or  to  other  items 
under  the  direct  control  of  the  DoD 
Components. 

(e)  Applies  equally  to  DoE  UCNI 
under  DoD  control,  except  the  statute 
applicable  to  DoE  UCNI  (42  U.S.C.  2011 
et  seq.]  must  be  used  with  the 
concurrence  of  the  DoE  as  the  basis  for 
invoking  FOIA  (section  552  of  10  U.S.C). 

§223.3    Definitions. 

(a)  Atomic  Energy  Defense  Programs. 
Activities,  equipment,  and  facilities  of 
the  Department  of  Defense  used  or 
engaged  in  support  of  the  following: 

(1)  Development,  production,  testing, 
sampling,  maintenance,  repair, 
modification,  assembly,  utilization, 
transportation,  or  retirement  of  nuclear 
weapons  or  nuclear  weapon 
components. 

(2)  Production,  utilization,  or 
transportation  of  DoD  SNM  for  military 
applications. 

(3)  Safeguarding  of  activities, 
equipment,  or  facilities  that  support  the 
functions  in  paragraphs  (a)  (1)  and  (2)  of 
this  section,  including  the  protection  of 
nuclear  weapons,  nuclear  weapon 
components,  or  DoD  SNM  for  military 
applications  at  a  fixed  facility  or  in 
transit. 

(b)  Authorized  Individual.  A  person 
who  has  been  granted  routine  access  to 
specific  DoD  UCNI  under  10  U.S.C.  128. 

(c)  Denying  Official.  An  individual 
who  denies  a  request  made  under  5 
U.S.C.  552  for  all,  or  any  portion,  of  a 
document  or  material  containing  DoD 
UCNI. 

(d)  Document  or  Material.  The 
physical  medium  on.  or  in.  which 
information  is  recorded,  or  a  product  or 
substance  which  contains  or  reveals 
information,  regardless  of  its  physical 
form  or  characteristics. 

(e)  Information.  Any  fact  or  concept 
regardless  of  the  physical  form  or 
characteristics  of  the  medium  on,  or  in, 
which  it  is  recorded,  contained  or 
revealed. 

(f)  Reviewing  Official.  An  individual 
who  may  make  a  determination  that  a 
document  or  material  contains,  does  not 
contain,  or  no  longer  contains  DoD 
UCNI. 


UMI 


■  Conirolled  document.  Not  reletisable  to  the 
public. 

'  Requests  mdy  he  forwarded  lo  U.S.  Department 
of  Energy  (Forresldl  Buildinfi).  100  Independence 


Avenue.  SW..  Atlention:  Distribution  Office  of  DOE 
Publications.  Washington.  DC  20585. 

'  Copies  may  t>e  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 


(g)  Safeguards.  An  integrated  system 
of  physical  protection,  material 
accounting,  and  material  control 
measures  designed  to  deter,  prevent, 
detect,  and  respond  to  unauthorized 
possession,  use,  or  sabotage  of  DoD 
SNM,  equipment  or  facilities. 

(h)  Special  Nuclear  Material  Facility. 
A  DoD  facility  that  performs  a  sensitive 
function  (see  paragraph  (i)  of  this 
section). 

(i)  Sensitive  Function.  A  function  in 
support  of  atomic  energy  defense 
programs  whose  disruption  could 
reasonably  be  expected  to  have  a 
significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  (see  paragraph  (a) 
of  this  section). 

( j)  Special  Nuclear  Material  (SNM). 
Plutonium,  uranium  enriched  in  the 
isotope-233  or  in  the  isotope-235,  except 
source  material  or  any  material 
artificially  enriched  by  any  of  the 
foregoing. 

(k)  Special  Nuclear  Material 
Equipment.  Equipment,  systems,  or 
components  whose  failure  or  destruction 
would  cause  an  impact  on  safeguarding 
DoD  SNM  resulting  in  an  unacceptable 
interruption  to  a  national  security 
program  or  an  unacceptable  impact  on 
the  health  and  safety  of  the  public. 

(1)  Unauthorized  Dissemination.  The 
intentional  or  negligent  transfer,  in  any 
manner  and  by  any  person,  of 
information  contained  in  a  document  or 
material  determined  by  a  reviewing 
official  to  contain  DoD  UCNI,  and  so 
marked  in  accordance  with  the 
procedures  in  appendix  A  to  this  part,  to 
any  person  or  entity  other  than  an 
authorized  individual  or  a  person 
granted  special  access  to  specific  DoD 
UCNI  under  10  U.S.C.  128. 

S  223.4    Policy. 

It  is  DoD  policy: 

(a)  To  prohibit  the  unauthorized 
dissemination  of  unclassified 
information  on  security  measures, 
including  security  plans,  procedures, 
and  equipment  for  the  physical 
protection  of  DoD  SNM,  equipment,  or 
facilities. 

(b)  That  the  decision  to  protect 
unclassified  information  as  DoD  UCNI 
shall  be  based  on  a  determination  that 
the  unauthorized  dissemination  of  such 
information  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security  by  increasing  significantly  the 
likelihood  of  the  illegal  production  of 
nuclear  weapons  or  the  theft,  diversion, 
or  sabotage  of  DoD  SNM,  equipment,  or 
facilities. 
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(g)  Safeguards.  An  integrated  system 
of  physical  protection,  material 
accounting,  and  material  control 
measures  designed  to  deter,  prevent, 
detect,  and  respond  to  unauthorized 
possession,  use,  or  sabotage  of  DoD 
SNM,  equipment  or  facilities. 

(h)  Special  Nuclear  Material  Facility. 
A  DoD  facility  that  performs  a  sensitive 
function  (see  paragraph  (i)  of  this 
section). 

(i)  Sensitive  Function.  A  function  in 
support  of  atomic  energy  defense 
programs  whose  disruption  could 
reasonably  be  expected  to  have  a 
significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  (see  paragraph  (a) 
of  this  section). 

( j)  Special  Nuclear  Material  (SNM). 
Plutonium,  uranium  enriched  in  the 
isotope-233  or  in  the  isotope-235,  except 
source  material  or  any  material 
artificially  enriched  by  any  of  the 
foregoing. 

(k)  Special  Nuclear  Material 
Equipment.  Equipment,  systems,  or 
components  whose  failure  or  destruction 
would  cause  an  impact  on  safeguarding 
DoD  SNM  resulting  in  an  unacceptable 
interruption  to  a  national  security 
program  or  an  unacceptable  impact  on 
the  health  and  safety  of  the  public. 

(1)  Unauthorized  Dissemination.  The 
intentional  or  negligent  transfer,  in  any 
manner  and  by  any  person,  of 
information  contained  in  a  document  or 
material  determined  by  a  reviewing 
ofTicial  to  contain  DoD  UCNI,  and  so 
marked  in  accordance  with  the 
procedures  in  appendix  A  to  this  part,  to 
any  person  or  entity  other  than  an 
authorized  individual  or  a  person 
granted  special  access  to  specific  DoD 
UCNI  under  10  U.S.C.  128. 

§223.4    Policy. 

It  is  DoD  policy: 

(a)  To  prohibit  the  unauthorized 
dissemination  of  unclassified 
information  on  security  measures, 
including  security  plans,  procedures, 
and  equipment  for  the  physical 
protection  of  DoD  SNM,  equipment,  or 
facilities. 

(b)  That  the  decision  to  protect 
unclassified  information  as  DoD  UCNI 
shall  be  based  on  a  determination  that 
the  unauthorized  dissemination  of  such 
information  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security  by  increasing  significantly  the 
likelihood  of  the  illegal  production  of 
nuclear  weapons  or  the  theft,  diversion, 
or  sabotage  of  DoD  SNM,  equipment,  or 
facilities. 


(c)  That  government  information  shall 
be  made  publicly  available  to  the  fullest 
extent  possible  by  applying  the 
minimum  restrictions  consistent  with  the 
requirements  of  10  U.S.C.  128  necessary 
to  protect  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security. 

(d)  That  nothing  in  this  part  prevents 
a  determination  that  information 
previously  determined  to  be  DoD  UCNI 
is  classified  information  under 
applicable  standards  of  classification. 

§223.5    Responstt>il»ti««. 

(a)  The  Assistant  Secretary  of  Defense 
for  Command,  Control, 
Communications,  and  Intelligence  shall: 

(1)  Administer  the  DoD  program  for 
controlling  DoD  UCNI. 

(2)  Coordinate  DoD  compliance  with 
the  DoE  program  for  controlling  DoE 
UCNI. 

(3)  Prepare  and  maintain  the  reports 
required  by  10  U.S.C.  128. 

(b)  The  Assistant  Secretary  of 
Defense  (Public  Affairs)  shall  provide 
guidance  to  the  Assistant  Secretary  of 
Defense  for  Command.  Control, 
Communications,  and  Intelligence 
(ASD(C3I)).  other  elements  of  the  OSD, 
and  the  Heads  of  the  DoD  Components 
on  the  FOIA  (5  U.S.C.  552).  as 
implemented  in  DoD  5400.7-R,*  as  it 
applies  to  the  DoD  UCNI  Program. 

(c)  The  Heads  of  the  DoD  Components 
shall: 

(1)  Implement  this  part  in  their  DoD 
Components. 

(2)  Advise  the  ASD(C3I)  of  the 
following,  when  information  not  in  the 
guidelines  in  appendix  B  to  this  part  is 
determined  to  be  DoD  UCNI: 

(i)  Identification  of  the  type  of 
information  to  be  controlled  as  DoD 
UCNI.  It  is  not  necessary  to  report  each 
document  or  numbers  of  documents. 

(ii)  {ustification  for  identifying  the 
type  of  information  as  DoD  UCNI,  based 
on  the  guidelines  in  appendix  B  to  this 
part  and  prudent  application  of  the 
adverse  effects  test. 

§  233.6    Procedures. 

Appendix  A  to  this  part  outlines  the 
procedures  for  controlling  DoD  UCNI. 
Appendix  B  to  this  part  provides  general 
and  topical  guidelines  for  identifying 
information  that  may  qualify  for 
protection  as  DoD  UCNI.  The 
procedures  and  guidelines  in  appendices 
A  and  B  to  this  part  complement  the 
DoD  Component  Programs  to  protect 
other  DoD-sensitive  unclassified 
information  and  may  be  used  with  them. 


§  223.7    Infontwtton  rtqutrwiMnts. 

(a)  Section  128  of  10  U.S.C.  requires 
that  the  Secretary  of  Defense  prepare  on 
a  quarterly  basis  a  report  to  be  made 
available  on  the  request  of  any 
interested  person.  Appendix  A  to  this 
part  outlines  the  procedures  for 
preparing  the  quarterly  report. 

(b)  The  report  is  exempt  from 
licensing  in  accordance  with  paragraph 
E.4.e  of  DoD  7750.5-M.» 

Appendix  A  to  Part  223 — Procedures  for 
Identifying  and  Controlling  DoD  UCNI 

A.  General 

t.  The  Secretary  of  Defense's  authority  for 
prohibiting  the  unauthorized  disclosure  and 
dissemination  of  DoD  UCNI  may  t>e 
exercised  by  the  Heads  of  the  DoD 
Components  and  by  the  officials  to  whom 
such  authority  is  specifically  delegated  by  the 
Heads  of  the  DoD  Components.  These 
procedures  for  identifying  and  controlling 
DoD  UCNI  are  provided  as  guidance  for  the 
Fteads  of  the  DoD  Components  to  implement 
the  Secretary  of  Defense's  authority  to 
prohibit  the  unauthorized  dissemination  of 
unclassified  information  on  security 
measures,  including  security  plans, 
procedures,  and  equipment,  for  the  physical 
protection  of  DoD  SNM,  equipment,  or 
facilities. 

2.  The  decision  to  protect  unclassified 
informaUon  as  DoD  UCNI  shall  be  based  on  a 
determination  that  the  unauthorized 
dissemination  of  such  information  could 
reasonably  t>e  expected  to  have  an  adverse 
effect  on  the  health  and  safety  of  the  public 
or  the  common  defense  and  security  by 
increasing  significantly  the  likelihood  of  the 
illegal  production  of  nuclear  weapons  or  the 
theft,  diversion,  or  sabotage  of  DoD  SNM. 
equipment,  or  facilities. 

3.  Government  information  shall  be  made 
publicly  available  to  the  fullest  extent 
possible  by  applying  the  minimum 
restrictions  consistent  with  the  requirements 
of  10  U.S.C.  128,  necessary  to  protect  the 
health  and  safety  of  the  public  or  the  common 
defense  and  security. 

4.  DoD  personnel,  in  making  a 
determination  to  protect  unclassified 
information  as  DoD  UCNI,  shall  consider  the 
probability  of  an  illegal  production,  theft, 
diversion,  or  salwtage  if  the  information 
proposed  for  protection  were  made  available 
for  pubic  disclosure  and  dissemination.  The 
determination  to  protect  specific  documents 
or  information  is  not  related  to  the  ability  of 
DoD  UCNI  to  be  obtained  by  other  sources. 
For  determining  the  control  of  DoD  UCNI.  the 
cognizant  official  should  consider  how  the 
unauthorized  disclosure  or  dissemination  of 
such  information  could  assist  a  potential 
adversary  in  the  following: 

a.  Selecting  a  target  for  an  act  of  theft, 
diversion,  or  sabotage  of  DoD  SNM, 
equipment,  or  facilities  (e.g.,  relative 
importance  of  a  facility  or  the  location,  form, 
and  quantity  of  DoD  SNM].  Information  that 
can  bie  obtained  by  observation  from  public 


areas  outside  controlled  locations  should  not 
l>e  considered  as  DoD  UCNI. 

b.  Planning  or  committing  an  act  of  theft 
diversion,  or  sabotage  of  DoD  S.NM, 
equipment  or  facilities  (e.g.,  design  of 
security  systems:  building  plans:  methods 
and  procedures  for  transfer,  accountability, 
and  handling  of  DoD  SNM:  or  security  plans, 
procedures,  and  capabilities). 

c.  Measuring  the  success  of  an  act  of  theft. 
diversion,  or  sabotage  of  DoD  SNM, 
equipment,  or  facilities  (e.g..  actual  or 
hypottietical  consequences  of  the  sabotage  of 
specific  vital  equipment  or  facilUies). 

d.  Illegally  producing  a  nuclear  explosive 
device  (e.g..  unclassified  nuclear  weapon 
design  information  useful  in  designing  a 
primitive  nuclear  device;  location  of  unique 
DoD  SNM  needed  to  fabricate  such  a  device; 
or  location  of  a  nuclear  weapon). 

e.  Dispersing  DoD  S.NM  in  the  environment 
(e.g..  location,  form,  and  quantity  of  DuD 
SNM). 

5.  DoD  UCNI  shall  be  identified,  controlled, 
marked,  transmitted,  and  safeguarded  in  the 
DoD  Components,  the  North  Atlantic  Treaty 
Organization  (NATO),  and  among  DoD 
contractors,  consultants,  and  grantees 
authorized  to  conduct  official  business  for  the 
Department  of  Defense.  Contracts  requiring 
the  preparation  of  unclassified  informatioo 
that  could  be  DoD  UCNI  shall  have  the 
requirements  for  identifying  and  controlling 
the  DoD  UCNI. 

6.  DoE  GG-2  '  and  DoE  Orders  5635.4  »  and 
S650.3  '  provide  background  on 
implementation  of  the  UCNI  Program  in  the 
DoE.  The  DoD  Components  maintaining 
custody  of  DoE  UCNI  should  refer  to  those 
documents  for  its  identification  and  control 

B.  Identifying  DoD  UCNI 

1.  To  be  considered  for  protection  as  DoD 
UCNI.  the  information  must: 

a.  Be  unclassified. 

b.  Pertain  to  security  measures,  including 
plans,  procedures,  and  equipment  for  the 
physical  protection  of  DoD  SNM.  equipment 
or  facilities. 

c.  Meet  the  adverse  effects  test:  \£.,  that 
the  unauthorized  dissemination  of  such 
information  could  reasonably  t>e  expected  to 
have  an  adverse  effect  on  the  health  and 
safety  of  the  public  or  the  common  defense 
and  security  by  increasing  significantly  the 
likelihood  of  the  illegal  production  of  nuclear 
weapons  or  the  theft,  diversion,  or  salxitage 
of  DoD  SNM.  equipment,  or  facilities. 

2.  Information,  in  the  categories  in  section 

C.  of  appendix  B  to  this  part,  about  DOD 
SNM  should  lie  considered  for  protection  as 
DoD  UCNI. 

3.  Material  originated  before  the  effective 
date  of  those  procedures,  which  is  found  in 
the  normal  course  of  business  to  have  DoD 
UCNI.  shall  be  protected  as  DoD  UCNI.  There 
is  no  requirement  to  conduct  detailed  file 
searches  to  retroactively  identify  and  control 
DoD  UCNI.  As  existing  documents  or 
materials  are  withdrawn  from  file,  they 
should  be  reviewed  to  determine  if  they  meet 


*  See  footnote  3  to  section  223.2(c). 


'  Sec  fooUwIe  3  to  1 223J(c). 


>  See  footnote  3  to  |  Z23.2(c). 

*  See  footnote  3  to  f  223  2(c|. 

*  See  footnote  3  to  S  223.2(c). 
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the  criteria  for  protection  as  DoD  UCNI  and 
marked  and  controlled,  accordingly. 

C.  Access  to  DOD  UCNI 

1.  A  Reviewing  Official  is  an  Authorized 
Individual  for  documents  or  materials  that 
the  Reviewing  Official  determines  to  contain 
DoD  UCNI.  An  Authorized  Individual,  for 
DoD  UCNI,  may  determine  that  another 
person  is  an  Authorized  Individual  who  may 
be  granted  routine  access  to  the  DoD  UCNI, 
and  who  may  further  disseminate  the  DoD 
UCNI  under  the  procedures  specified  in 
paragraph  E.,  below.  This  recipient  of  DoD 
UCNI  from  an  Authorized  Individual  is  also 
an  Authorized  Individual  for  the  specific  DoD 
UCNI  to  which  routine  access  has  been 
granted.  An  Authorized  Individual  designates 
another  person  to  be  an  Authorized 
Individual  by  the  act  of  giving  that  person  a 
document  or  material  that  contains  DoD 
UCNI.  No  explicit  designation  or  security 
clearance  is  required.  This  second 
Authorized  Individual  may  further 
disseminate  the  UCNI  under  the  procedures 
specified  in  section  E.  of  the  appendix. 

2.  A  person  granted  routine  access  to  DoD 
UCNI  must  have  a  need  to  know  the  specific 
DoD  UCNI  in  the  performance  of  official 
duties  or  of  DoD-authorized  activities.  The 
recipient  of  the  document  or  material  shall  be 
informed  of  the  physical  protection  and 
access  requirements  for  DoD  UCNI.  In 
addition  to  a  need  to  know,  the  person  must 
meet  at  least  one  of  the  following 
requirements: 

a.  The  person  is  a  U.S.  citizen  who  is  one  of 
the  following: 

(1)  A  Federal  Government  employee  or 
member  of  the  U.S.  Anned  Forces. 

(2)  An  employee  of  a  Federal  Government 
contractor,  subcontractor,  or  of  a  prospective 
Federal  Government  contractor  or 
subcontractor  who  will  use  the  DoD  UCNI  for 
the  purpose  of  bidding  on  a  Federal 
Government  contract  or  subcontract. 

(3)  A  Federal  Government  consultant  or 
DoD  advisory  conmiittee  member. 

(4)  A  member  of  Congress. 

(5)  A  staff  member  of  a  congressional 
committee  or  of  an  individual  Member  of 
Congress. 

(6)  The  Governor  of  a  State  or  designated 
State  government  official  or  representative. 

(7)  A  local  government  official  or  an  Indian 
tribal  government  official:  or 

(8)  A  member  of  a  State,  local,  or  Indian 
tribal  law  enforcement  or  emergency 
response  organization. 

b.  The  person  is  other  than  a  U.S  citizen, 
and  is  one  of  the  following: 

(1)  A  Federal  Government  employee  or  a 
member  of  the  U.S.  Armed  Forces. 

(2)  An  employee  of  a  Federal  Government 
contractor  or  subcontractor  or 

(3)  A  Federal  Government  consultant  or 
DoD  advisory  committee  member. 

c.  The  person  may  be  other  than  a  U.S. 
citizen  who  is  not  otherwise  eligible  for 
routine  access  to  DoD  UCNI  under  paragraph 
C.  2.b  of  this  appendix,  but  who  requires 
routine  access  to  specific  DoD  UCNI  in 
conjunction  with  one  of  the  following: 

(1)  An  international  nuclear  cooperative 
activity  approved  by  the  Federal 
Government. 


(2)  U.S.  diplomatic  dealings  with  foreign 
government  officials:  or 

(3)  Provisions  oi  treaties,  mutual  defense 
acts,  or  Government  contracts  or 
subcontracts. 

3.  A  person  not  authorized  routine  access 
to  DoD  UCNI  under  paragraph  C.2.  of  this 
appendix,  may  submit  a  request  for  special 
access  to  DoD  UCNI  to  Heads  of  DoD 
Components,  or  their  designated 
representative,  as  appropriate.  A  special 
access  request  must  include  the  following 
information: 

a.  The  name,  current  residence  or  business 
address,  birthplace,  birth  date,  and  country  of 
citizenship  of  the  person  submitting  the 
request. 

b.  A  description  of  the  DoD  UCNI  for  which 
special  access  is  being  requested. 

c.  A  description  of  the  purpose  for  which 
the  DoD  UCNI  is  needed:  and 

d.  Certification  by  the  requester  of  his  or 
her  understanding  of.  and  willingness  to 
abide  by,  the  requirements  for  the  protection 
of  DoD  UCNI  contained  in  this  part. 

4.  Heads  of  DoD  Components,  or  their 
designated  representative,  shall  base  his  or 
her  decision  to  grant  special  access  to  DoD 
UCNI  on  an  evaluation  of  the  following 
criteria: 

a.  The  sensitivity  of  the  DoD  UCNI  for 
which  special  access  is  being  requested  (i.e., 
the  worst-case,  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  which  would  result  from 
unauthorized  use  of  the  DoD  UCNI). 

b.  The  purpose  for  which  the  DoD  UCNI  is 
needed  (e.g..  the  DoD  UCNI  will  be  used  for 
commercial  or  other  private  purposes,  or  will 
be  used  for  public  benefit  to  fulfill  statutory 
or  regulatory  responsibilities). 

c.  The  likelihood  of  an  unauthorized 
dissemination  by  the  requester  of  the  DoD 
UCNI;  and 

d.  The  likelihood  of  the  requester  using  the 
DoD  UCNI  for  illegal  purposes. 

5.  Heads  of  DoD  Components,  or  their 
designated  representative,  shall  attempt  to 
notify  a  person  who  requests  special  access 
to  DoD  UCNI  within  30  days  of  receipt  of  the 
request  as  to  whether  or  not  special  access  to 
the  requested  DoD  UCNI  is  granted.  If  a  final 
determination  on  the  request  cannot  be  made 
within  30  days  of  receipt  of  the  request. 
Heads  of  DoD  Components,  or  their 
designated  representative,  shall  notify  the 
requester,  within  30  days  of  the  request,  as  to 
when  the  final  determination  on  the  request 
may  be  made. 

6.  A  person  granted  special  access  to 
specific  UCNI  is  not  an  Authorized  Individual 
and  shall  not  further  disseminate  the  DoD 
UCNI  to  which  special  access  has  been 
granted. 

7.  An  Authorized  Individual  granting 
routine  access  to  specific  DoD  UCNI  to 
another  person  shall  notify  each  person 
granted  access  (other  than  when  the  person 
being  granted  such  access  is  a  Federal 
Government  employee,  a  member  of  the  U.S. 
Armed  Foroes,  or  an  employee  of  a  Federal 
Government  contractor  or  subcontractor)  of 
applicable  regulations  concerning  the 
protection  of  DoD  UCNI  and  of  any  special 
dissemination  limitations  that  the  Authorized 
Individual  determines  to  apply  for  the 


specific  DoD  UCNI  to  which  routine  access  is 
being  granted. 

8.  Heads  of  DoD  Components,  or  their 
designated  representative,  shall  notify  each 
person  granted  special  access  to  DoD  UCNI 
of  applicable  regulations  concerning  the 
protection  of  DoD  UCNI  prior  to 
dissemination  of  the  DoD  UCNI  to  the  person. 

9.  The  requirement  to  notify  persons 
granted  routine  access  or  special  access  to 
specific  DoD  UCNI  may  be  met  by 
attachment  of  an  appropriate  cover  sheet  to 
the  front  of  each  document  or  material 
containing  DoD  UCNI  prior  to  its  transmittal 
to  the  person  granted  access. 

D.  Markings 

1.  An  unclassified  document  with  DoD 
UCNI  shall  be  marked  "DoD  Unclassified 
Controlled  Nuclear  Information"  at  the 
bottom  on  the  outside  of  the  front  cover,  if 
any,  and  on  the  outside  of  the  back  cover,  if 
any. 

2.  In  an  unclassified  document,  an 
individual  page  that  has  DoD  UCNI  shall  be 
marked  to  show  which  of  its  portions  contain 
DoD  UCNI  information.  In  marking  sections, 
parts,  paragraphs,  or  similar  portions,  the 
parenthetical  term  "(DoD  UCNI)"  shall  be 
used  and  placed  at  the  beginning  of  those 
portions  with  DoD  UCNI. 

3.  In  a  classified  document,  an  individual 
page  that  has  both  DoD  UCNI  and  classified 
information  shall  be  marked  at  the  top  and 
bottom  of  the  page  with  the  highest  security 
classification  of  information  appearing  on 
that  page.  In  marking  sections,  parts, 
paragraphs,  or  similar  portions,  the 
parenthetical  term  "(DoD  UCNI)"  shall  be 
used  and  placed  at  the  beginning  of  those 
portions  with  DoD  UCNi.  In  a  classified 
document,  an  individual  page  that  has  DoD 
UCNI,  but  no  classified  information,  shall  be 
marked  "DoD  Unclassified  Controlled 
Information"  at  the  bottom  of  the  page.  The 
DoD  UCNI  marking  may  be  combined  with 
other  markings,  if  all  relevant  statutory  and 
regulatory  citations  are  included. 

4.  Other  material  (e.g..  photographs,  films, 
tapes,  or  slides)  shall  be  marked  "DoD 
Unclassified  Controlled  Nuclear  Information" 
to  ensure  that  a  recipient  or  viewer  is  aware 
of  the  status  of  the  information. 

E.  Dissemination  and  Transmission 

1.  DoD  UCNI  may  be  disseminated  in  the 
DoD  Components,  the  NATO,  and  among  the 
DoD  contractors,  consultants,  and  grantees 
on  a  need-to-know  basis  to  conduct  official 
business  for  the  Department  of  Defense. 
Recipients  shall  be  made  aware  of  the  status 
of  such  information,  and  transmission  shall 
be  by  means  to  preclude  unauthorized 
disclosure  or  dissemination.  Contracts  that 
shall  require  access  to  DoD  UCNI  shall 
require  compliance  with  this  part  and  the 
DoD  Component  regulations  and  have  the 
requirements  for  the  marking,  handling,  and 
safeguarding  of  DoD  UCNI. 

2.  DoD  holders  of  DoD  UCNI  are  authorized 
to  convey  such  information  to  officials  in 
other  Departments  or  Agencies  on  a  need-to- 
know  basis  to  fulfill  a  Government  function. 
Transmittal  documents  shall  call  attention  to 
the  presence  of  DoD  UCNI  attachments  using 
an  appropriate  statement  in  the  text,  or 
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specitic  DoD  UCNI  to  which  routine  access  is 
being  granted. 

B.  Heads  of  DoD  Components,  or  their 
designated  representative,  shall  notify  each 
person  granted  special  access  to  DoD  UCNI 
of  applicable  regulations  concerning  the 
protection  of  DoD  UCNI  prior  to 
dissemination  of  the  DoD  UCNI  to  the  person. 

9.  The  requirement  to  notify  persons 
granted  routine  access  or  special  access  to 
speciHc  DoD  UCNI  may  be  met  by 
attachment  of  an  appropriate  cover  sheet  to 
the  front  of  each  document  or  material 
containing  DoD  UCNI  prior  to  its  transmittal 
to  the  person  granted  access. 

D.  Markings 

1.  An  unclassified  document  with  DoD 
UCNI  shall  be  marked  "DoD  Unclassified 
Controlled  Nuclear  Information"  at  the 
bottom  on  the  outside  of  the  front  cover,  if 
any.  and  on  the  outside  of  the  back  cover,  if 
any. 

2.  In  an  unclassified  document,  an 
individual  page  that  has  DoD  UCNI  shall  be 
marked  to  show  which  of  its  portions  contain 
DoD  UCNI  information.  In  marking  sections, 
parts,  paragraphs,  or  similar  portions,  the 
parenthetical  term  "(DoD  UCNI)"  shall  be 
used  and  placed  at  the  beginning  of  those 
portions  with  DoD  UCNI. 

3.  In  a  classified  document,  an  individual 
page  that  has  both  DoD  UCNI  and  classified 
information  shall  be  marked  at  the  top  and 
bottom  of  the  page  with  the  highest  security 
classification  of  information  appearing  on 
that  page.  In  marking  sections,  parts, 
paragraphs,  or  similar  portions,  the 
parenthetical  term  "(DoD  UCNI)"  shall  be 
used  and  placed  at  the  beginning  of  those 
portions  with  DoD  UCNI.  In  a  classified 
document,  an  individual  page  that  has  DoD 
UCNI,  but  no  classified  information,  shall  be 
marked  "DoD  Unclassified  Controlled 
Information"  at  the  bottom  of  the  page.  The 
DoD  UCNI  marking  may  be  combined  with 
other  markings,  if  all  relevant  statutory  and 
regulatory  citations  are  included. 

4.  Other  material  (e.g.,  photographs,  films, 
tapes,  or  slides)  shall  be  marked  "DoD 
Unclassified  Controlled  Nuclear  Information" 
to  ensure  that  a  recipient  or  viewer  is  aware 
of  the  status  of  the  information. 

E.  Dissemination  and  Transmission 

1.  DoD  UCNI  may  be  disseminated  in  the 
DoD  Components,  the  NATO,  and  among  the 
DoD  contractors,  consultants,  and  grantees 
on  a  need-to-know  basis  to  conduct  official 
business  for  the  Department  of  Defense. 
Recipients  shall  be  made  aware  of  the  status 
of  such  information,  and  transmission  shall 
be  by  means  to  preclude  unauthorized 
disclosure  or  dissemination.  Contracts  that 
shall  require  access  to  DoD  UCNI  shall 
require  compliance  with  this  part  and  the 
DoD  Component  regulations  and  have  the 
requirements  for  the  marking,  handling,  and 
safeguarding  of  DoD  UCNI. 

2.  DoD  holders  of  DoD  UCNI  are  authorized 
to  convey  such  information  to  officials  in 
other  Departments  or  Agencies  on  a  need-to- 
know  basis  to  fulfill  a  Government  function. 
Transmittal  documents  shall  call  attention  to 
the  presence  of  DoD  UCNI  attachments  using 
an  appropriate  statement  in  the  text,  or 
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marking  at  the  bottom  of  the  transmittal 
document,  that  "The  attached  document 
contains  DoD  Unclassified  Controlled 
Nuclear  Information  (DoD  UCNI)."  Similarly, 
documents  transmitted  shall  be  marked,  as 
prescribed  in  section  D.  of  this  appendix. 

3.  DoD  UCNI  transmitted  outside  the 
Department  of  Defense  requires  application 
of  an  expanded  marking  to  explain  the 
significance  of  the  DoD  UCNI  marking.  That 
may  be  accomplished  by  typing  or  stamping 
the  following  statement  on  the  document 
before  transfer: 

DEPARTMENT  OF  DEFENSE 

UNCLASSIRED  CONTROLLED  NUCLEAR 
INFORMATION 

EXEMPT  FROM  MANDATORY 
DISCLOSURE 

(5  U.S.C.  552(b)(3),  as  authorized  by  10  U.S.C. 
128) 

4.  When  not  commingled  with  classified 
information,  DoD  UCNI  may  be  sent  by  first- 
class  mail  in  a  single,  opaque  envelope  or 
wrapping. 

5.  DoD  UCNI  may  only  be  discussed  or 
transmitted  over  an  unprotected  telephone  or 
telecommunications  circuit  (to  include 
facsimile  transmissions)  in  an  emergency. 

e.  Each  part  of  electronically  transmitted 
messages  with  DoD  UCNI  shall  be  marked 
appropriately.  Unclassified  messages  with 
DoD  UCNI  shall  have  the  abbreviation  "DoD 
UCNI"  before  the  beginning  of  the  text. 

7.  DoD  UCNI  may  be  processed,  stored,  or 
produced  on  stand-alone  personal  computers, 
or  shared-logic  work  processing  systems,  if 
protection  from  unauthorized  disclosure  or 
dissemination,  in  accordance  with  the 
procedures  in  section  F.  of  this  appendix,  can 
be  ensured. 

B.  A  document  marked  as  having  DoD 
UCNI  may  be  reproduced  minimally  without 
permission  of  the  originator  and  consistent 
with  the  need  to  carry  out  official  business. 

F.  Safeguarding  DoD  UCNI 

1.  During  normal  working  hours,  documents 
determined  to  have  DoD  UCNI  shall  be 
placed  in  an  out-of-sight  location,  or 
otherwise  controlled,  if  the  work  area  is 
accessible  to  unescorted  personnel. 

2.  At  the  close  of  business,  DoD  UCNI 
material  shall  be  stored  so  to  preclude 
disclosure.  Storage  of  such  material  with 
other  unclassified  documents  in  unlocked 
receptacles:  i.e..  file  cabinets,  desks,  or 
bookcases  is  adequate,  when  normal 
Government  or  Government-contractor 
internal  building  security  is  provided  during 
nonduty  hours.  When  such  internal  building 
security  is  not  provided,  locked  rooms  or 
buildings  normally  provide  adequate  after- 
hours  protection.  If  such  protection  is  not 
considered  adequate,  DoD  UCNI  material 
shall  be  stored  in  locked  receptacles:  i.e.,  file 
cabinets,  desks,  or  bookcases. 

3.  Nonrecord  copies  of  DoD  UCNI  materials 
must  be  destroyed  by  tearing  each  copy  into 
pieces  to  reasonably  preclude  reconstruction 
and  placing  the  pieces  in  regular  trash 
containers.  If  the  sensitivity  or  volume  of  the 
information  justifies  it.  DoD  UCNI  material 
may  be  destroyed  in  the  same  manner  as 
classified  material  rather  than  by  tearing. 
Record  copies  of  DoD  UCNI  documents  shall 


be  disposed  of,  in  accordance  with  the  DoD 
Components'  record  management  regulations. 
DoD  UCNI  on  magnetic  storage  media  shall 
be  disposed  of  by  overwriting  to  preclude  its 
reconstruction. 

4.  The  unauthorized  disclosure  of  DoD 
UCNI  material  does  not  consititute  disclosure 
of  DoD  information  that  is  classified  for 
security  purposes.  Such  disclosure  of  DoD 
UCNI  justifies  investigative  and 
administrative  actions  to  determine  cause, 
assess  impact,  and  fix  responsibility.  The 
DoD  Component  that  originated  the  DoD 
UCNI  information  shall  be  informed  of  its 
unauthorized  disclosure  and  the  outcome  of 
the  investigative  and  administrative  actions. 

C.  Retirement  of  Document  of  Material 

1.  Any  unclassified  document  or  material 
which  is  not  marked  as  containing  DoD  UCNI 
but  which  may  contain  DoD  UCNI  shall  be 
marked  upon  retirement  in  accordance  with 
the  DoD  Components'  record  management 
regulations. 

2.  A  document  or  material  marked  as 
containing  DoD  UCNI  is  not  required  to  be 
reviewed  by  a  Reviewing  Official  upon  or 
subsequent  to  retirement.  A  Reviewing 
Official  shall  review  any  retired  document  or 
material  upon  a  request  for  its  release  made 
under  5  U.S.C.  552. 

//.  Requests  for  Public  Release  of  DoD  UCNI 

DoD  5400.7-R  applies.  Information  that 
qualifies  as  DoD  UCNI,  under  10  U.S.C.  128,  is 
exempt  from  mandatory  disclosure  under  5 
U.S.C.  552.  Consequently,  requests  for  the 
public  release  of  DoD  UCNI  shall  l>e  denied 
under  5  U.S.C.  5S2(b)(3).  citing  10  U.S.C.  128 
as  authority. 

/.  Reports 

The  Assistant  Secretary  of  Defense  for 
Command,  Control,  Communications,  and 
Intelligence  shall  prepare  and  maintain  the 
quarterly  reports  required  by  10  U.S.C.  128. 
'The  Heads  of  the  DoD  Components  shall 
advise  the  ASD(C3l)  when  information  not  in 
the  guidelines  in  appendix  B  to  this  part  is 
determined  to  be  DoD  UCNI.  Those  reports 
shall  have  the  following  information: 

1.  Identification  of  the  information  to  be 
controlled  as  DoD  UCNI.  It  is  not  necessary 
to  report  each  document  or  numbers  of 
documents. 

2.  Justification  for  identifying  the  type  of 
Information  to  be  controlled  as  DoD  UCNI. 

3.  Certification  that  only  the  minimal 
information  necessary  to  pmti^.cl  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  is  tieing  controlled  as 
DoD  UCNI. 

Appendix  B  to  Part  223 — Guidelines  for 
the  Determination  of  DoD  UCNI 

A.  Use  of  Determination  of  DoD  UCNI 
Guidelines 

1.  These  guidelines  for  determining  DoD 
UCNI  are  the  bases  for  determining  what 
unclassified  information  about  the  physcial 
protection  of  DoD  SNM,  equipment  or 
facilities  in  a  given  technical  or  programmatic 
subject  area  is  DoD  UCNI. 

2.  The  decision  to  protect  unclassified 
information  as  DoD  UCNI  shall  be  based  on  a 
determination  that  the  unauthorized 


dissemination  of  such  information  could 
reasonably  be  expected  to  have  an  adverse 
effect  on  the  health  and  safety  of  the  public 
or  the  common  defense  and  security  by 
increasing  significantly  the  likelihood  of  the 
illegal  production  of  nuclear  weapons  or  the 
theft,  diversion,  or  sabotage  of  SNM. 
equipment,  or  facilities. 

B.  General 

1.  Hie  policy  for  protecting  unclassified 
information  about  the  physical  protection  of 
DoD  SNM,  equipment,  or  facilities  is  to 
protect  the  public's  interest  by  controlling 
certain  unclassified  Government  information 
so  to  prevent  the  adverse  effects  described  in 
section  D.  of  this  appendix  and  in  appendix  A 
to  this  part,  without  restricting  public 
availability  of  information  that  would  not 
result  in  those  adverse  effects. 

2.  In  controlling  DoD  SNM  information, 
only  the  minimum  restrictions  needed  to 
protect  the  health  and  safety  of  the  public  or 
the  common  defense  and  security  shall  be 
applied  to  prohibit  the  disclosure  and 
dissemination  of  DoD  UCNI. 

3.  Any  material  that  has  been,  or  is.  widely 
and  irretrievably  disseminated  into  the  public 
domain  and  whose  dissemination  was  not.  or 
is  not.  under  Government  control  is  exempt 
from  control  under  these  guidelines. 
However,  the  fact  that  information  is  in  the 
public  domain  is  not  a  sufficient  basis  for 
determining  that  similar  or  updated 
Government-owned  and  -controlled 
information  in  another  document  or  material 
is  not.  or  is  no  longer,  DoD  UCNI;  case-by- 
case  determinations  are  required. 

C.  Topical  Guidance 

The  following  elements  of  information  shall 
be  considered  by  the  DoD  Components 
during  the  preparation  of  unclassified 
information  about  the  physical  protection  of 
DoD  SNM  to  determine  if  it  qualifies  for 
control  as  DoD  UCNI: 

1.  Vulnerability  Assessments 

a.  General  vulnerabilities  that  could  be 
associated  with  specific  DoD  SNM. 
equipment  or  facility  locations. 

b.  The  fact  that  DoD  SNM  facility  security- 
related  projects  or  upgrades  are  planned  or  in 
progress. 

c.  Identification  and  description  of  security 
system  components  intended  to  mitigate  the 
consequences  of  an  accident  or  act  of 
sabotage  at  a  DoD  SNM  facility. 

2.  Material  Control  and  Accountability 

a.  Total  quantity  or  categories  of  DoD  SNM 
at  a  facility. 

b.  Control  and  accountability  plans  or 
procedures. 

c.  Receipts  that,  cumulatively,  would  reveal 
quantities  and  categories  of  DoD  SNM  of 
potential  interest  to  an  adversary. 

d.  Measured  discards,  decay  losses,  or 
losses  due  to  fission  and  transmutation  for  a 
reporting  period. 

e.  Frequency  and  schedule  of  DoD  SNM 
Inventories. 

3.  Facility  Description 

a.  Maps,  conceptual  design,  and 
construction  drawings  of  a  DoD  SNM  facility 
showing  construction  characteristics  of 
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building  and  asaoctated  electrical  systems, 
barriefs.  and  back-up  power  systems  not 
obaervable  from  a  public  area. 

b.  Map*,  plans,  photographs,  or  drawings  of 
maa-Made  or  natural  features  in  a  DoD  SNM 
fadtity  not  observable  from  a  public  area; 
i.e.,  tunnels,  storm  or  waste  setvers.  water 
intake  and  discharge  conduits,  or  other 
features  having  the  potential  for  concealing 
surreptitious  movement. 

4.  Intrusion  Detection  and  Security  Alarm 
Systems 

a.  Information  on  the  layout  or  design  of 
security  and  alarm  systems  at  a  specific  DoD 
SNM  facility,  if  the  information  is  not 
observable  from  a  public  area. 

b.  The  fact  that  a  particular  system  make  or 
model  has  been  installed  at  a  specific  DoD 
SNM  facility,  if  the  information  is  not 
observable  fttim  a  public  area. 

c.  Performance  characteristics  of  installed 
systems. 

5.  Keys.  Locks.  Combinations,  and  Tamper- 
Indicating  Devices 

a.  Types  and  models  of  keys,  locks,  and 
combinations  of  locks  used  in  DoD  SNM 
factlitie*  and  during  shipment. 

b.  Method  of  application  of  tamper- 
indicating  devices. 

c.  Vulnerability  information  available  from 
unclassified  vendor  specifications. 

6.  Threat  Response  Capabihty  and 
■  Procedures 

a.  Information  about  arrangements  with 
local  State,  and  Federal  law  enforcement 
Agencies  of  potential  interest  to  an 
adversary. 

b.  Information  in  "nonhostile"  contingency 
plans  of  potential  value  to  an  adversary  to 
defeat  a  security  measure:  Le..  fire,  safety, 
nuclear  accident  radiological  release,  or 
other  administrative  plans. 

c.  Required  response  time  of  security 
forces. 

7.  Physical  Security  Evaluations 

a.  Method  of  evaluating  physical  security 
measures  not  observable  from  public  areas. 

b.  Procedures  for  inspecting  and  testing 
communications  and  security  systems. 

8.  In-Transit  Security 

a.  Fact  that  a  shipment  ia  going  to  take 
place. 

b.  Specific  means  of  protecting  shipments. 

c.  Number  and  size  of  packages. 

d.  Mobile  operating  and  communications 
procedures  that  could  be  exploited  by  an 
adversary. 

e.  Information  on  mode,  routing,  protection, 
communications,  and  operations  that  must  be 
shared  with  law  enforcement  or  other  civil 
agencies,  but  not  visible  to  the  public 

f.  Description  and  specifications  of 
transport  vehicle  compartments  or  security 
systems  not  visible  to  the  public. 

9.  Information  on  Nuclear  Weapon  Stockpile 
and  Storage  Requirement.  Nuclear  Weapon 
Destruction  and  Disablement  Systems,  and 
Nuclear  Weapons  Physical  Characteristics 

Refer  to  CG-W-5  for  guidance  about  the 
physical  protection  of  information  on  nuclear 
weapon  stockpile  and  storage  requirements, 
nuclear  weapon  destruction  and  disablement 


systems,  and  nudear  weapon  physical 
characteristics  that  may.  under  certain 
circumstances,  be  unclassified.  Such 
information  meets  the  adverse  effect*  test 
shall  be  protected  as  DoD  UCNI. 

Dated:  Decembers.  1991 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Departmeat  of  Defense. 
(FR  Doc  91-29260  Filed  12-10-^:  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart2M 

Disaster  Aastetanca;  SubfMrt  I— PubUc 
Assistance  Insurance  Requlrentents 

agency:  Federal  Emergency 
Maiiagement  Agency  (FEMA). 
AcnoN:  Interim  rule  with  request  for 
comments. 

StJMMARv:  In  response  to  comments 
which  FEMA  received  on  the  previous 
version  of  this  interim  rule  published 
March  21. 1989.  Vd.  54,  FR  page  11639, 
FEMA  is  withdrawing  the  earher  interim 
rule  and  is  publishing  this  new  interim 
rule  with  comments  included.  The 
publishing  of  this  interim  rule  is 
necessary  due  to  substantial  comments 
received  in  response  to  the  previous 
rule.  This  action  provides  regulatory 
guidance  on  public  assistance  insurance 
requirements  and  Invites  public 
comments  on  the  interim  rule  published 
today. 

DATES:  December  11. 1991.  Comments 
from  the  public  are  encouraged. 
Comments  must  be  received  by 
February  10. 1992.  They  will  be  accepted 
until  February  10. 1992. 
AODftESSES:  Send  written  comments  to 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washington.  DC,  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Forbes,  202-646-3807. 
SUPPLEMENTARY  INFORMATION:  FEMA  is 
issuing  an  interim  rule  rather  than  a 
fmal  rule  because  the  changes  made  in 
response  to  comments  on  the  previous 
version  of  the  interim  rule  published 
March  21, 1989,  are  considered  too 
substantive  for  publication  as  a  final 
rule. 

On  March  21. 1989,  FEMA  published 
an  interim  rule  and  request  for 
comments  for  44  CFR  parts  206  and  207 
Disaster  Assistance,  which  included 
subpart  L 

The  eariier  interim  rule  implemented 
amendments  to  the  Disaster  Relief  Act 


of  1974,  Public  Law  93-288,  which  were 
made  pursuant  to  Public  Law  100-707, 
which  was  enacted  on  November  23. 
1988.  Public  Law  100-707  changed  the 
title  of  the  Disaster  Relief  Act  of  1974  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ('The 
Stafford  Act").  The  most  significant 
change  with  regard  to  insurance 
requirements  is  the  reduction  of  Federal 
disaster  assistance  in  accordance  with 
section  406(d)  of  the  Stafford  Act.  42 
U.S.C.  5172(d).  Federal  disaster 
assistance  to  restore  insurable 
structures  in  special  flood  hazard  areas 
will  be  reduced  by  the  maximimi 
amount  of  insurance  proceeds  which 
would  have  been  received  had  the 
building  and  contents  been  fully  covered 
by  a  standard  Rood  insurance  policy 
available  through  the  National  Flood 
Insurance  Program  (NFIP).  The  NFIP  is 
authorized  by  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4001  et  seq.  Federal  disaster 
assistance  for  losses  that  could  have 
been  covered  by  a  NFIP  policy  in  an 
identified  Oood  hazard  area  is  therefore 
more  limited  than  it  was  before 
enactment  of  Public  Law  100-707.  This 
provision,  which  is  referred  to  as  "the 
reduction"  in  this  discussion,  became 
effective  on  May  22. 1989. 

The  interim  rule  also  combined  what 
were  previously  two  subparts — General 
Insurance  Requirements  and  Flood 
Insurance  Requirements — into  one 
subpart.  It  established  a  waiver  of 
insurance  requirements  for  insurable 
structures  with  disaster  damages  imder 
$10,000  to  conform  to  the  Office  of 
Management  and  Budget  (OMB)  policy, 
as  expressed  in  the  Standard  Form  (SF) 
424D,  Assurances — Construction 
Programs,  an  attachment  to  the  SF  424. 
Application  for  Federal  Assistance. 

A.  Review  of  Conunents  and  Changes 

In  this  discussion,  comments  received 
on  the  interim  rule  are  addressed  and 
explained. 

Section  102  of  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234.  42  U.S.C.  section  4012a,  requires 
that  no  Federal  assistance  be  provided 
to  any  building  and  its  contents  which 
are  located  in  a  special  flood  hazard 
area  unless  they  are  covered  by  flood 
insurance.  With  the  reduction  of 
assistance  required  by  section  406(d)  of 
the  Stafford  Act,  except  for  depreciation 
and  deductibles.  Federal  disaster 
assistance  is  no  longer  provided  for 
facilities  in  special  flood  hazard  areas  if 
those  facilities  could  have  been  covered 
by  a  standard  flood  insurance  policy. 
The  provisions  of  section  406(d)  of  the 
Stafford  Act  thereby  complement  the 
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of  1974,  Public  Law  93-288.  which  were 
made  pursuant  to  Public  Law  100-707, 
which  was  enacted  on  November  23, 
1988.  Public  Law  100-707  changed  the 
title  of  the  Disaster  Relief  Act  of  1974  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ('The 
Stafford  Act").  The  most  significant 
change  with  regard  to  insurance 
requirements  is  the  reduction  of  Federal 
disaster  assistance  in  accordance  with 
section  406(d)  of  the  Stafford  Act,  42 
U.S.C.  5172(d).  Federal  disaster 
assistance  to  restore  insurable 
structures  in  special  flood  hazard  areas 
will  be  reduced  by  the  maximum 
amount  of  insurance  proceeds  which 
would  have  been  received  had  the 
building  and  contents  been  fully  covered 
by  a  standard  flood  insurance  policy 
available  through  the  National  Flood 
Insurance  Program  (NFIP).  The  NFIP  is 
authorized  by  the  National  Flood 
Insurance  Act  of  1968.  as  amended.  42 
U.S.C.  4001  et  seq.  Federal  disaster  . 
assistance  for  losses  that  could  have 
been  covered  by  a  NFIP  policy  in  an 
identified  flood  hazard  area  is  therefore 
more  limited  than  it  was  before 
enactment  of  Public  Law  100-707.  This 
provision,  which  is  referred  to  as  "the 
reduction"  in  this  discussion,  became 
effective  on  May  22, 1989. 

The  interim  rule  also  combined  what 
were  previously  two  subparts — General 
Insurance  Requirements  and  Flood 
Insurance  Requirements — into  one 
subpart.  It  established  a  waiver  of 
insurance  requirements  for  insurable 
structures  with  disaster  damages  under 
$10,000  to  conform  to  the  Office  of 
Management  and  Budget  (OMB)  policy, 
as  expressed  in  the  Standard  Form  (SF) 
424D,  Assurances — Construction 
Programs,  an  attachment  to  the  SF  424, 
Application  for  Federal  Assistance. 

A.  Review  of  Comments  and  Changes 

In  this  discussion,  comments  received 
on  the  interim  rule  are  addressed  and 
explained. 

Section  102  of  the  Flood  Disaster 
Protection  Act  of  1973.  Public  Law  93- 
234.  42  U.S.C,  section  4012a,  requires 
that  no  Federal  assistance  be  provided 
to  any  building  and  its  contents  which 
are  located  in  a  special  flood  hazard 
area  unless  they  are  covered  by  flood 
insurance.  With  the  reduction  of 
assistance  required  by  section  406(d)  of 
the  Stafford  Act,  except  for  depreciation 
and  deductibles.  Federal  disaster 
assistance  is  no  longer  provided  for 
facilities  in  special  Hood  hazard  areas  if 
those  facilities  could  have  been  covered 
by  a  standard  flood  insurance  policy. 
The  provisions  of  section  406(d)  of  the 
Stafford  Act  thereby  complement  the 


flood  insurance  purchase  requirement  of 
section  102  of  the  Flood  Disaster 
Protection  Act,  42  U.S.C.  4012a. 

The  provisions  of  section  406(d)  of  the 
Stafford  Act  dictate  that  Federal 
disaster  assistance  is  not  available  for 
the  insurable  portion  of  any  building 
and  its  contents,  up  to  the  maximum 
available  coverage  under  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4001  et  seq.,  or  to  the 
actual  value  of  the  building  and  its 
contents,  whichever  is  less.  Since  the 
insurable  portion  of  the  facility  and  its 
contents  are  not  eligible  for  Federal 
disaster  assistance,  except  for 
depreciation  and  any  deductible,  the 
Federal  investment  is  extremely  limited. 
The  Flood  Disaster  Protection  Act 
requires  flood  insurance  to  protect  that 
Federal  investment. 

FEMA  continues  to  recognize  the  need 
to  encourage  applicants  for  Federal 
disaster  assistance  to  purchase  flood 
insurance  which  covers  more  than  the 
Federal  investment.  Through  training 
courses  and  state  meetings,  FEMA  will 
continue  to  disseminate  information  on 
the  NFIP  to  potential  grantees  and 
subgrantees,  and  encourages  their 
participation  in  the  National  Flood 
Insurance  Program. 

The  only  exception  to  the  reduction 
outlined  above  is  contained  in  section 
406(d)(3)  of  the  Stafford  Act,  42  U.S.C. 
5172(d)(3).  This  section  exempts  eligible 
private  nonprofit  (PNP)  facihties  from 
the  reduction  in  disaster  assistance  if 
they  are  not  covered  by  flood  insurance 
solely  because  of  the  failure  of  the 
community  in  which  they  are  located  to 
participate  in  the  NFIP.  In  that  case, 
Federal  assistance  may  include 
restorative  work  and  costs  which  can  be 
covered  by  flood  insurance.  However,  in 
such  a  case,  the  PNP  must  meet  the 
prospective  requirement  to  obtain  and 
maintain  flood  insurance  to  protect  the 
Federal  investment.  The  PNP's  inability 
to  acquire  flood  insurance  would 
preclude  such  private  nonprofit 
organizations  from  receiving  assistance 
under  the  Stafford  Act.  However,  if  the 
community  agreed  to  join  the  NFIP 
within  six  months  after  the  major 
disaster  declaration  date,  and  the  PNP 
agrees  to  obtain  and  maintain  flood 
insurance  prospectively,  FEMA  could 
retroactively  approve  the  PNP's 
application  for  disaster  assistance. 

One  comment  urged  FEMA  to  extend 
this  section  406(d)(3]  exemption  from  the 
reduction  of  assistance  for  PNPs  to 
public  entities  that  may  be  ineligible  to 
participate  in  the  NFIP  due  to 
nonparticipation  by  another  unit  of 
government.  Since  the  section  406(d)(3) 
of  the  Stafford  Act  exempts  PNP 


facilities  only,  FEMA  cannot  expand  the 
exemption. 

FEMA  has  removed  the  $10,000 
waiver  of  the  Flood  Insurance  purchase 
requirements  from  the  assurances 
attached  to  the  Standard  Form  424, 
Application  for  Federal  Assistance, 
because  of  the  section  406(d]  reduction 
which  is  described  above.  The  resulting 
change  is  explained  in  the  next  section 
since  the  basis  for  the  waiver  of 
insurance  requirements  relates  only  to 
section  311  of  the  Stafford  Act. 

One  comment  suggested  that  the 
reduction  in  disaster  assistance  should 
not  be  applied  to  facilities  when  the 
requirement  to  obtain  and  maintain 
insurance  is  waived.  FEMA  does  not 
have  the  authority  to  waive  the 
reduction  given  the  specific  language  in 
the  statute.  It  should  be  noted  that  when 
the  reduction  is  applied  there  is  still  a 
requirement  to  obtain  and  maintain 
flood  insurance,  as  explained  in  the  first 
paragraph  of  this  section. 

One  comment  proposed  that  the 
reduction  should  be  based  on  something 
less  than  full  coverage  under  the 
standard  flood  insurance  policy.  It  was 
recommended  that  the  amount  of  the 
reduction: 

*  *  '  be  based  on  standard  industry 
practices  for  determining  the  appropriate 
amount  of  coverage  for  a  specific  facility, 
based  on  the  prior  history  of  occtirrences,  and 
the  potential  for  future  damage  similar  to  that 
for  which  the  flood  insurance  is  sought.  In  no 
instance,  however,  should  the  maximuni 
amount  of  reductions  in  eligible  costs,  based 
on  flood  insurance  coverage,  exceed  the 
maximum  amoimt  of  insurance  reasonably 
available  through  the  NFIP. 

S.  2803, 100th  Cong.,  2d  Session, 
contained  language  which  would  have 
Umited  the  amount  of  the  disaster 
assistance  reduction  to  the  amount  of 
flood  insurance  which  was  reasonably 
available,  adequate  and  necessary. 
However,  the  Conference  Committee 
Report  did  not  adopt  that  language  of  S. 
2803.  In  Public  Law  100-707,  the  terms 
"reasonable"  or  "reasonably  available" 
are  not  used  in  reference  to  the 
reduction.  The  basis  for  the  amount  of 
the  reduction  is  described  in  the  Act  as 
"if  such  facility  had  been  covered  by 
flood  insurance  *  *  *."  This  does  not 
allow  consideration  of  anything  less 
than  coverage  for  the  damages 
sustained.  Therefore,  FEMA  will 
continue  to  base  the  amount  of  the 
reduction  on  full  coverage  available 
imder  the  standard  flood  insurance 
policy  from  NFIP  or  the  value  of  the 
building  and  its  contents,  whichever  is 
less. 


B.  Changes  Related  to  Insurance 
Requirements  for  Facilities  Damaged  by 
Hazards  Other  Than  Flood 

Section  311  of  the  Stafford  Act,  42 
U.S.C.  5154.  requires  that  insurance  be 
obtained  and  maintained  for  any  facility 
restored  with  assistance  under  the 
Public  Assistance  program  to  the  extent 
that  it  is  reasonably  available,  adequate, 
and  necessary  to  protect  against  futiu^ 
damages  to  that  facihty.  This 
requirement,  which  may  be  referred  to 
as  prospective  insurance,  existed  prior 
to  enactment  of  Public  Law  100-707. 

This  interim  rule  continues  the  past 
practice  of  establishing  an  amount 
below  which  the  requirement  of 
prospective  insurance  would  be  waived. 
Based  on  a  study  of  insurance  required 
for  grants  under  $5,000  in  the  past, 
FEMA  has  determined  that  the  section 
311  purchase  of  insurance  requirement  is 
not  cost-effective  for  Public  Assistance 
projects  under  $5,000.  Furthermore, 
FEMA  received  predominantly 
favorable  comments  on  the  $5,000 
waiver  when  it  was  proposed  in  an 
Advance  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  November  27, 1987. 

One  comment  opposed  any 
requirement  to  purchase  and  maintain 
insurance  to  protect  against  future 
damages  on  the  entire  facility,  instead  of 
only  the  portion  of  the  facility  that  was 
damaged.  Prior  to  the  interim  rule, 
FEMA  required  insurance  in  amoimts 
equal  to  the  Federal  share  of  the  project 
cost.  The  interim  rule  increased  it  to  the 
entire  amount  of  the  Damage  Survey 
Report  (DSR).  (the  estimate  of  eligible 
project  costs).  FEMA  did  not  and  does 
not  intend  to  increase  the  requirement  to 
the  full  insurable  value  of  the  Federally 
assisted  structure.  The  amount  of 
insurance  required  will  be  limited  to  the 
eligible  damage  that  was  incurred  by  the 
damaged  facility  as  a  result  of  the  major 
disaster. 

The  impact  of  section  406(d]  of  the 
Stafford  Act  on  the  flood  insurance 
purchase  mandate  of  secbon  102  of  the 
Flood  Disaster  Protection  Act  of  1973  is 
described  above.  Buildings  which  are 
located  outside  of  special  flood  hazard 
areas  and  which  are  damaged  by 
flooding,  as  well  as  facihties  damaged 
by  hazards  other  than  flood,  are  not 
affected  by  section  406(d)  of  the  Stafford 
Act.  Such  buildings  will  be  required  to 
be  insured  to  the  extent  that  msurance 
is  reasonably  available,  adequate,  and 
necessary  to  protect  against  future 
damages. 

One  comment  indicated  that  it  does 
not  seem  reasonable  to  require 
maximum  flood  insurance  coverage  on 
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flood  damaged  buildings  outside 
designated  special  flood  hazard  areas. 
As  discussed  above,  prospective 
insurance  required  by  FEMA  will  be 
limited  to  the  eligible  damage  that  was 
incurred  by  the  damaged  facility  as  a 
result  of  the  major  disaster.  It  is  also 
important  to  keep  in  mind  that  the 
insurance  must  be  reasonably  available, 
adequate  and  necessary. 

44  CFR  206.253(d).  discusses  hazard 
mitigation  which  may  reduce  the  risk  of 
future  damages  by  a  disaster  similar  to 
the  one  which  resulted  in  the  major 
disaster  declaration.  FEMA  encourages 
the  use  of  cost  effective  hazard 
mitigation  techniques  which  will 
mitigate  future  damages. 

One  comment  stated  that  the 
paragraph  of  the  regulation  which 
describes  the  relationship  of  hazard 
mitigation  to  insurance  requirements 
was  too  ambiguous.  That  paragraph  has 
been  deleted.  Because  hazard  mitigation 
measures  should  remove  the  risk  of 
future  damages,  an  option  to  increase 
the  amount  of  the  insurance  waiver  was 
added  to  44  CFR  206.253(d).  The 
Regional  Director  may  determine  that  a 
full  or  partial  waiver  of  prospective 
insurance  is  reasonable  for  one  or  more 
facilities  based  on  quantifiable  hazard 
reduction  measures. 

C.  Changes  in  Response  to  Other 
Comments 

There  were  five  comments  which 
urged  FEMA  to  recognize  insurance 
pools  and  self-insurance  programs  by 
local  governments.  In  accordance  with 
section  311(c)  of  the  Stafford  Act.  42 
U.S.C.  5155(c).  and  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234.  only  a  State  may  act  as  a  self- 
insurer.  Therefore.  FEMA  cannot 
recognize  the  self-insurance  plans  of 
local  governments  or  private  non  profit 
organizations.  Due  to  the  high  cost  of 
insurance  some  applicants  may  request 
to  include  the  damaged  facilities  under  a 
blanket  policy  covering  all  their 
facilities,  an  insurance  pool 
arrangement,  or  some  combination  of 
these  options.  Because  of  deductibles, 
such  an  arrangement  may  not  fully 
cover  the  damaged  facility  in  all  future 
cases.  However,  it  may  be  the  most 
efficient  arrangement  when  considered 
from  a  risk  management  viewpoint.  Such 
arrangement  may  be  accepted  for  other 
than  flood  damages,  but  if  the  same 
facility  is  damaged  in  a  similar  future 
disaster,  eligible  costs  will  be  reduced 
by  the  amount  of  eligible  damage 
sustained  in  the  previous  disaster  since 
that  amount  should  have  been  covered 
by  insurance.  An  accommodation  for 
insurance  pool  arrangements  has  been 
added  to  44  CFR  206.253  subject  to  the 


condition  that  Federal  disaster 
assistance  would  be  reduced  by  the 
amount  of  eligible  damages  if  the 
building  is  damaged  in  a  future  major 
disaster. 

Comments  received  indicated  a  need 
to  rewrite  the  rule  so  that  it  could  be 
more  easily  understood.  ConsequenUy. 
this  interim  rule  has  been  redrafted  and 
restructured  for  purposes  of 
simplification  and  clarity. 

Information  CoUectioo  Requirements 

This  rule  does  not  contain  information 
collection  requirements. 

Environmental  Considerations 

An  environmental  assessment  has 
been  prepared,  leading  to  the 
determination  that  this  rule  will  not 
have  a  significant  impact  on  the 
environment  and  that  an  Environmental 
Impact  Statement  is  not  required.  The 
assessment  is  available  for  review  at  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW., 
Washington,  DC.  20472. 

Rejjulatory  Flexibility 

FEMA  has  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291,  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Hence,  no 
regulatory  impact  analyses  have  been 
prepared. 

Federalism  Assessment 

The  previous  Federalism  Assessment, 
prepared  on  lanuary  12, 1969,  addressed 
this  regulation. 

List  of  Subjects  in  44  CFR  Part  296 

Disaster  Assistance.  Fire  Prevention. 
Insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  44,  chapter  I,  subchapter 
D  of  the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  Pub.  L 
93-288,  as  amended:  42  U.S.C.  5121  et  seq.\ 
Reorganization  Plan  ^4o.  3  of  197%  Executive 
Order  12148,  as  amended. 

2.  Subpart  L  which  currently  consists 
of  §§  206.250-206339.  is  revised  to  read 
as  follows: 

Subpart  I— PutiUc  Asalatance  insurance 
Requirwnants 


Sec. 

206.250 

206.251 


General. 

Definitions. 


Sec. 

206.252  Insurance  requirements  for  facilities 
damaged  by  flood. 

206.253  insurance  requirements  for  facilities 
damaged  by  disasters  other  than  flood. 

206.254-206.339    |  Reserved  |. 

Subpart  I— PubNc  Assistance 
Insurance  Requirements 

§206.250    General. 

(a)  Sections  311  and  406(d)  of  the 
Stafford  Act,  and  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234,  set  forth  certain  insurance 
requirements  which  apply  to  disaster 
assistance  provided  by  FEMA.  The 
requirements  of  this  subpart  apply  to  all 
assistance  provided  pursuant  to  section 
406  of  the  Stafford  Act  with  respect  to 
any  major  disaster  declared  by  the 
President  after  November  23. 1988. 

(b)  Insurance  requirements  prescribed 
in  this  subpart  shall  apply  equally  to 
private  nonprofit  (PNP)  facilities  which 
receive  assistance  under  section  406  of 
the  Act.  PNP  organizations  shall  submit 
the  necessary  documentation  and 
assurances  required  by  this  subpart  to 
the  Grantee. 

(c)  Actual  and  anticipated  insurance 
recoveries  shall  be  deducted  from 
otherwise  eligible  costs,  in  accordance 
with  this  subpart 

(d)  The  full  coverage  available  under 
the  standard  flood  insurance  policy  from 
the  National  Flood  Insurance  Program 
(NFIP)  will  be  subtracted  from  otherwise 
eligible  costs  for  a  building  and  its 
contents  within  the  special  flood  hazard 
area  in  accordance  with  §  206.252. 

(e)  The  insurance  requirements  of  this 
subpart  should  not  be  interpreted  as  a 
substitute  for  various  hazard  mitigation 
techniques  which  may  be  available  to 
reduce  the  incidence  and  severity  of 
future  damage. 

§  206.251    Definitions. 

(a)  Assistance  means  any  form  of  a 
Federal  grant  under  section  406  of  the 
Stafford  Act  to  replace,  restore,  repair, 
reconstruct  or  construct  any  facility 
and/or  its  contents  as  a  result  of  a  major 
disaster. 

(b)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas.  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  as  well  as  a 
manufactured  home  on  a  permanent 
foundation. 

(c)  Community  means  any  State  or 
political  subdivision  thereof,  or  any 
Indian  tribe  or  authorized  tribal 
organization,  or  Alaskan  Native  Village 
or  authorized  native  organization  which 
has  authority  to  adopt  and  enforce 
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206^52    Insurance  requirements  for  facilities 

damaged  by  flood. 
20&2S3    Insurance  requirements  for  facilities 

damaged  by  disasters  other  than  flood. 
206.254-206.339    (Reservedl. 

Subpart  I— PubNc  Assistance 
Insurance  Requirements 

§206.250    GeiMraL 

(a)  Sections  311  and  406(d)  of  the 
Stafford  Act.  and  the  Flood  Disaster 
Protection  Act  of  1973.  Public  Law  93- 
234,  set  forth  certain  insurance 
requirements  which  apply  to  disaster 
assistance  provided  by  FEMA.  The 
requirements  of  this  subpart  apply  to  all 
assistance  provided  pursuant  to  section 
406  of  the  Stafford  Act  with  respect  to 
any  major  disaster  declared  by  the 
President  after  November  23. 1988. 

(b)  Insurance  requirements  prescribed 
in  this  subpart  shall  apply  equally  to 
private  nonprofit  (PNP)  facilities  which 
receive  assistance  under  section  406  of 
the  Act.  PNP  organizations  shall  submit 
the  necessary  documentation  and 
assurances  required  by  this  subpart  to 
the  Grantee. 

(c)  Actual  and  anticipated  insurance 
recoveries  shall  be  deducted  from 
otherwise  eligible  costs,  in  accordance 
with  this  subpart 

(d)  The  full  coverage  available  under 
the  standard  flood  insurance  policy  from 
the  National  Flood  Insurance  Program 
(NFIP)  will  be  subtracted  from  otherwise 
eligible  costs  for  a  building  and  its 
contents  within  the  special  flood  hazard 
area  in  accordance  with  §  206.252. 

(e)  The  insurance  requirements  of  this 
subpart  should  not  be  interpreted  as  a 
substitute  for  various  hazard  mitigation 
techniques  which  may  be  available  to 
reduce  the  incidence  and  severity  of 
future  damage. 

§  206.251    Definitions. 

(a)  Assistance  means  any  form  of  a 
Federal  grant  under  section  406  of  the 
Stafford  Act  to  replace,  restore,  repair, 
reconstruct  or  construct  any  facility 
and/or  its  contents  as  a  result  of  a  major 
disaster. 

(b)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas,  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  as  well  as  a 
manufactured  home  on  a  permanent 
foundation. 

(c)  Community  means  any  State  or 
political  subdivision  thereof,  or  any 
Indian  tribe  or  authorized  tribal 
organization,  or  Alaskan  Native  Village 
or  authorized  native  organization  which 
has  authority  to  adopt  and  enforce 
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floodplain  management  regulations  for 
the  areas  within  its  jurisdiction. 

(d)  National  Flood  Insurance  Program 
(NFIP)  means  the  pn^ram  authorized  by 
the  National  Flood  Insurance  Act  of 
1968.  as  amended.  42  U.S.C.  4001  et  seq. 

(ej  Special  flood  hazard  area  means 
an  area  having  special  flood,  mudslide, 
and/or  flood-related  erosion  hazards, 
and  shown  on  a  Flood  Hazard  Boundary 
map  (FTIBM)  or  the  Flood  Insurance 
Rate  Map  (FIRM)  issued  by  FEMA  as 
Zone  A.  AO.  Al-30.  AE  A99,  AH.  VO. 
Vl-30  VE,  V,  M,  or  E.  "Special  flood 
hazard  area"  is  synonymous  with 
"special  hazard  area",  as  defined  in  44 
CFR  part  59. 

(f)  Standard  Flood  Insurance  Policy 
means  the  flood  insurance  policy  issued 
by  the  Federal  Insurance  Administrator, 
or  by  a  Write- Your-Own  Company 
pursuant  to  44  CFR  62.23. 

§  206.252    Insurance  requirements  for 
facilities  damaged  by  flood. 

(a)  Where  an  insurable  building 
damaged  by  flooding  is  located  in  a 
special  flood  hazard  area  identified  for 
more  than  one  year  by  the  Director, 
assistance  pursuant  to  section  406  of  the 
Stafford  Act  shall  be  reduced.  The 
amount  of  the  reduction  shall  be  the 
maximum  amount  of  the  insurance 
proceeds  which  would  have  been 
received  had  the  building  and  its 
contents  been  fully  covered  by  a 
standard  flood  insurance  policy. 

(b)  The  reduction  stated  above  shall 
not  apply  to  a  PNP  facility  which  could 
not  be  insured  because  it  was  located  in 
a  community  not  participating  in  the 
NFIP.  However,  the  provisions  of  the 
Flood  Disaster  Protection  Act  of  1973 
prohibit  approval  of  assistance  for  the 
PNP  unless  the  community  agrees  to 
participate  in  the  NFIP  wiriiin  six 
months  after  the  major  disaster 
declaration  date,  and  the  required  flood 
insurance  is  purchased. 

(c)  Prior  to  approval  of  a  Federal  grant 
for  the  restoration  of  a  facility  and  its 
contents  which  were  damaged  by  a 
flood,  the  Grantee  shall  notify  the 
Regional  Director  of  any  entitlement  to 
an  insurance  settlement  or  recovery. 


The  Regional  Director  shall  reduce  the 
eligible  costs  by  the  amount  of 
insurance  proceeds  which  the  grantee 
receives. 

(d)  The  grantee  or  subgrantee  is 
required  to  obtain  and  maintain  flood 
insurance  in  the  amount  of  eligible 
disaster  assistance,  as  a  condition  of 
receiving  Federal  assistance  that  may  be 
available.  This  requiremenl^lso  applies 
to  insurable  flood  damaged  facilities 
located  outside  a  special  flood  hazard 
area  when  it  is  reasonably  available, 
adequate,  and  necessary.  However,  the 
Regional  Director  shall  not  require 
greater  types  and  amounts  of  insurance 
than  are  certified  as  reasonable  by  the 
State  Insurance  Commissioner.  The 
requirement  to  purchase  flood  insurance 
is  waived  when  eligible  costs  for  an 
insurable  facility  do  not  exceed  $5,000. 

§  206.253    Insurance  requirements  for 
facilities  damaged  by  disasters  ottier  ttuNi 
flood. 

(a)  Prior  to  approval  of  a  Federal  grant 
for  the  restoration  of  a  facility  and  its 
contents  which  were  damaged  by  a 
disaster  other  than  flood,  the  Grantee 
shall  notify  the  Regional  Director  of  any 
entitlement  to  insurance  settlement  or 
recovery  for  such  facility  and  its 
contents.  The  Regional  Director  shall 
reduce  the  eligible  costs  by  the  actual 
amount  of  insurance  proceeds  relating 
to  the  eligible  costs. 

(b)(1)  Assistance  under  section  406  of 
the  Stafford  Act  will  be  approved  only 
on  the  condition  that  the  grantee  obtain 
and  maintain  such  types  and  amounts  of 
insurance  as  are  reasonable  and 
necessary  to  protect  against  future  loss 
to  such  property  from  the  types  of 
hazard  which  caused  the  major  disaster. 
The  extent  of  insurance  to  be  required 
will  be  based  on  the  eligible  damage 
that  was  incurred  to  the  damaged 
facility  as  a  result  of  the  major  disaster. 
The  Regional  Director  shall  not  require 
greater  types  and  extent  of  insurance 
than  are  certified  as  Reasonable  by  the 
State  Insurance  Commissioner. 

(2)  Due  to  the  high  cost  of  insurance, 
some  applicants  may  request  to  insure 
the  damaged  facilities  under  a  l)lanket 


insurance  policy  covering  all  their 
facilities,  an  insurance  pool 
arrangement,  or  some  combination  of 
these  options.  Such  an  arrangement  may 
be  accepted  for  other  than  flood 
damages.  However,  if  the  same  facility 
is  damaged  in  a  similar  future  disaster, 
eligible  costs  will  be  reduced  by  the 
amount  of  eligible  damage  sustained  on 
the  previous  disaster. 

(c)  The  Regional  Director  shall  notify 
the  Grantee  of  the  type  and  amount  of 
insurance  required.  The  grantee  may 
request  that  (he  State  Insurance 
Commissioner  review  the  type  and 
extent  of  insurance  required  to  protect 
against  future  loss  to  a  disaster- 
damaged  facility,  the  Regional  Director 
shall  not  require  greater  types  and 
extent  of  insurance  than  are  certified  as 
reasonable  by  the  State  Insurance 
Commissioner. 

(d)  The  requirements  of  section  311  of 
the  Stafford  Act  are  waived  when 
eligible  costs  for  an  insurable  facility  do 
not  exceed  $5,000.  The  Regional  Director 
may  establish  a  higher  waiver  amount 
based  on  hazard  mitigation  initiatives 
which  reduce  the  risk  of  future  damages 
by  a  disaster  similar  to  the  one  which 
resulted  in  the  major  disaster 
declaration  which  it  the  basis  for  the 
application  for  disaster  assistance. 

(e)  The  Grantee  shall  provide 
assurances  that  the  required  insurance 
coverage  will  be  maintained  for  the 
anticipated  life  of  the  restorative  work 
or  the  insured  facility,  whichever  is  the 
lesser. 

(f)  No  assistance  shall  be  provided 
under  section  406  of  the  Stafford  Act  for 
any  facility  for  which  assistance  was 
provided  as  a  result  of  a  previous  major 
disaster  unless  all  insurance  required  by 
FEMA  as  a  condition  of  the  previous 
assistance  has  been  obtained  and 
maintained. 

§§206.254-206.33*    I  Reserved  I 

Dated.  October  28, 1991. 
Grant  C.  PetetMNi. 

Associate  Director.  Slate  and  Local  Programs 
and  Support 

(FR  Doc.  91-29464  Filed  12-10-81;  8:45  am^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  aruj 
regulations.  The  purpose  of  ttiese  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  54 

[No.  LS-91-0091 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


UMI 


summary:  The  Agricultura!  Marketing 
Service  (AMS)  proposes  revising  the 
hourly  fee  rates  for  voluntary  Federal 
meat  grading  and  certification  services. 
The  hourly  fees  would  be  adjusted  by 
this  proposed  revision  to  reflect  the 
increased  cost  of  providing  service.  The 
proposed  revision  in  the  hourly  fee  is 
necessary  to  ensure  that  the  Federal 
meat  grading  and  certification  program 
is  operated  on  a  financially  self- 
supporting  basis. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1992. 

ADDRESSES:  Written  comments  may  be 
mailed  to  J.  Dean  Lowell,  Chief,  Meat 
Grading  and  Certification  Branch, 
Livestock  and  Seed  Division,  AMS, 
USDA,  room  2638-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (For  further 
information  regarding  comments,  see 
"Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Dean  Lowell,  202/720-1246. 

SUPPLEMENTARY  INFORMATION:    - 
Regulatory  Impact  Analysis 

This  action  was  reviewed  under  the 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
was  classified  as  a  nonmajor  proposed 
rule  pursuant  to  section  1(b)  (1),  (2).  and 
(3)  of  that  Order.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required.  This  action  was  also  reviewed 
urder  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354.  5  U.S.C.  601  et  seq.] 


The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes  in 
the  hourly  fee  rates  are  necessary  to 
recover  the  costs  of  providing  voluntary 
Federal  meat  grading  and  certification 
services.  Continuing  industry 
consolidation  and  the  associated 
increases  in  efficiency  has  allowed  the 
industry  to  use  meat  grading  and 
certification  services  in  a  more  efficient 
manner.  This  has  resulted  in  fewer  meat 
graders  performing  meat  grading  and 
certification  services  on  larger  volumes 
of  product.  Consequently,  the  unit  cost 
of  meat  grading  and  certification 
services  to  the  industry  has  been 
reduced  from  $.0015  to  approximately 
$0.0011  per  pound. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Comments  must  be 
sent  in  duplicate  to  the  Washington.  DC, 
Meat  Grading  and  Certification  Branch 
and  should  bear  a  reference  to  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register.  Comments  submitted 
in  reference  to  this  document  will  be 
made  available  for  public  inspection 
during  regular  business  hours. 

Background 

The  Secretary  of  Agriculture  is 
authorized  by  the  Agricultural 
Marketing  Act  (AMA)  of  1946.  as 
amended,  7  U.S.C.  1621  et  seq.,  to 
provide  voluntary  Federal  meat  grading 
and  certification  services  to  facilitate 
the  orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  from  users  of  Federal 
meat  grading  and  certification  services 
that  are  approximately  equal  to  the 
costs  of  providing  these  services.  The 
hourly  fees  for  service  are  established 
by  equitably  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Employee  salaries  and  benefits 
account  for  approximately  80  percent  of 
the  total  budget.  Revenue  hours  include 
base  hours,  premium  hours,  and  service 


performed  on  Federal  legal  holidays.  As 
program  operating  costs  change,  the 
hourly  fees  must  be  adjusted  to  enable 
the  program  to  remain  financially  self- 
supporting  as  required  by  law.  The 
program  last  changed  the  hourly  fee  rate 
structure  in  May  of  1990.  In  fiscal  year 
1991.  the  program  was  faced  with  a 
congressionally  mandated  4.1  percent 
pay  cost  increase  for  Federal  employees 
effective  January  14, 1991,  a 
congressionally  mandated  8.0  percent 
locality  pay  cost  increase  in  Los  Angeles 
and  San  Francisco,  California,  and  New 
York,  New  York,  and  nonsalary 
inflationary  cost  of  4.0  percent.  These 
cost  increases  were  8677,000.  The 
program  will  continue  to  incur  these 
expenses  in  fiscal  year  1992  and  beyond. 
In  fiscal  year  1992  the  program 
anticipates  a  congressionally  mandated 
salary  increase  for  Federal  employees  of 
4.2  percent  effective  January  12, 1992,  a 
projected  nonsalary  inflation  of  4.0 
percent,  and  the  program  expects  an 
administratively  determined,  one  time 
intermittent  personnel  benefit  cost  of 
approximately  $270,000.  Totaled,  these 
cost  increases  are  expected  to  be 
$859,000. 

The  combined  cost  increases  for  fiscal 
years  1991  and  1992  (actual  and 
anticipated]  will  result  in  the  program 
incurring  an  ongoing  cumulative 
operating  deficit  in  excess  of  $1.5 
million.  Such  costs  are  more  than  the 
program  can  absorb  and  remain  viable. 
In  addition  to  the  increased  operating 
expenses  in  fiscal  year  1991,  the 
program  experienced  a  decline  in 
revenue  resulting  from  the  continuing 
industry  consolidation  and  the 
accompanying  increase  in  efficiency.  As 
the  nationwide  industry's  ability  to 
utilize  grading  and  certification  services 
increasingly  becomes  more  efficient, 
less  Federal  meat  graders  are  needed. 
To  adjust  to  the  industry's  reduced  need 
for  grader  positions,  the  program  in 
fiscal  year  1991  held  in  abeyance  all 
hiring  of  new  graders  and  reduced 
supervisory  positions  to  levels 
established  by  program  policy  for 
appropriate  grader/supervisory  ratios. 
In  fiscal  year  1992,  the  program 
anticipates  a  continuation  of  this  broad- 
based  industry  trend  and  a 
corresponding  reduction  in  revenue.  The 
program  has  devised  a  long-term 
strategic  plan  to  effectively  deal  with 
the  changing  service  needs  of  the 
industry.  Beginning  October  1, 1991.  the 
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performed  on  Federal  legal  holidays.  As 
program  operating  costs  change,  the 
hourly  fees  must  be  adjusted  to  enable 
the  program  to  remain  financially  self- 
supporting  as  required  by  law.  The 
program  last  changed  the  hourly  fee  rate 
structure  in  May  of  1990.  In  fiscal  year 
1991.  the  program  was  faced  with  a 
congressionally  mandated  4.1  percent 
pay  cost  increase  for  Federal  employees 
effective  January  14, 1991,  a 
congressionally  mandated  8.0  percent 
locality  pay  cost  increase  in  Los  Angeles 
and  San  Francisco,  California,  and  New 
York,  New  York,  and  nonsalary 
inflationary  cost  of  4.0  percent.  These 
cost  increases  were  8677,000.  The 
program  will  continue  to  incur  these 
expenses  in  fiscal  year  1992  and  beyond. 
In  fiscal  year  1992  the  program 
anticipates  a  congressionally  mandated 
salary  increase  for  Federal  employees  of 
4.2  percent  effective  January  12, 1992,  a 
projected  nonsalary  inflation  of  4.0 
percent,  and  the  program  expects  an 
administratively  determined,  one  time 
intermittent  personnel  benefit  cost  of 
approximately  $270,000.  Totaled,  these 
cost  increases  are  expected  to  be 
$859,000. 

The  combined  cost  increases  for  fiscal 
years  1991  and  1992  (actual  and 
anticipated]  will  result  in  the  program 
incurring  an  ongoing  cumulative 
operating  deficit  in  excess  of  $1.5 
million.  Such  costs  are  more  than  the 
program  can  absorb  and  remain  viable. 
In  addition  to  the  increased  operating 
expenses  in  fiscal  year  1991.  the 
program  experienced  a  decline  in 
revenue  resulting  from  the  continuing 
industry  consolidation  and  the 
accompanying  increase  in  efficiency.  As 
the  nationwide  industry's  ability  to 
utilize  grading  and  certification  services 
increasingly  becomes  more  efficient, 
less  Federal  meat  graders  are  needed. 
To  adjust  to  the  industry's  reduced  need 
for  grader  positions,  the  program  in 
fiscal  year  1991  held  in  abeyance  all 
hiring  of  new  graders  and  reduced 
supervisory  positions  to  levels 
established  by  program  policy  for 
appropriate  grader/supervisory  ratios. 
In  fiscal  year  1992.  the  program 
anticipates  a  continuation  of  this  broad 
based  industry  trend  and  a 
corresponding  reduction  in  revenue.  The 
program  has  devised  a  long-term 
strategic  plan  to  effectively  deal  with 
the  changing  service  needs  of  the 
industry.  Beginning  October  1. 1991.  the 
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program  initiated  a  reorganization  of  its 
field  structure.  The  reorganization 
closed  one  regional  office— effective 
October  1. 1991 — and  will  result  in 
subsequent  restructuring  of  field 
operations  over  the  next  3  years.  In 
total,  the  restructuring  and  other 
streamlining  efforts  when  fully 
implemented  will  save  an  estimated 
$700,000  in  fiscal  year  1992.  This  cost 
saving  will  directly  offset  the  projected 
reduction  in  revenue  during  the 
corresponding  time  frames. 

Uncontrollable  costs  thrust  upon  the 
program  by  such  factors  as 
governmentwide  salary  increases, 
inflation,  and  changes  in  individual 
employee  entitlements  will  continue  to 
create  substantial  operating  deficits. 
The  operating  deficits  generated  by 
costs  outside  the  control  of  the  program 
can  only  be  liquidated  or  prevented  by 
adjusting  the  hourly  fee-rate  charged  to 
users  of  the  service.  Any  further 
reduction  in  personnel,  services,  or 
supervisory  infrastructure  beyond  those 
already  planned  would  have  a 
detrimental  effect  on  the  programs 
ability  to  offer  uniform  nationwide  meat 
grading  and  certification  services. 

In  view  of  the  foregoing 
considerations,  the  Agency  proposes  to 
increase  the  base  hourly  rate  for 
commitment  applicants  for  voluntary 
Federal  meat  grading  and  certification 
services  from  $30.80  to  $34.00.  A 
commitment  applicant  is  a  user  of  the 
service  who  agrees,  by  commitment  or 
agreement  memorandum,  to  the  use  of  a 
meat  grader  for  8  consecutive  hours  per 
day.  Monday  through  Friday,  between 
the  hours  of  6  a.m.  and  6  pjn..  excluding 
legal  holidays.  The  base  hourly  rate  for 
noncommitment  applicants  for  voluntary 
Federal  meat  grading  and  certification 
services  would  increase  from  $33.20  to 
$36.40  and  would  be  charged  to 
applicants  who  utilize  a  meat  grader  for 
8  consecutive  hours  or  less  per  day, 
Monday  through  Friday,  between  the 
hours  of  6  a.m.  and  6  p.m.,  excluding 
legal  holidays.  The  premium  hourly  rate 
for  all  applicants  would  be  increased 
from  $36.40  to  $42.00  and  would  be 
charged  to  users  of  the  service  for  the 
hours  when  a  meat  grader  is  utilized  in 
excess  of  8  hours  per  day,  between  the 
hours  of  6  a.m.  and  6  p.m.,  and  for  hours 
worked  from  6  p.m.  to  6  a.m.,  Monday 
through  Friday,  and  for  any  time  worked 
on  Saturday  and  Sunday,  except  on 
legal  holidays.  The  holiday  rate  for  all 
applicants  would  be  increased  from 
$61.60  to  $68iX)  and  would  be  charged  to 
users  of  the  service  for  all  hours  worked 
on  legal  holidays. 


List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling,  meat  and  meat  products, 
grading  and  certification,  beef.  veal, 
lamb,  and  pork. 

Accordingly,  7  CFR  part  54  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  54— MEATS.  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (GRADING. 
CERTIFICATION.  AND  STANDARDS) 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows; 

Authority:  Agricultural  Marketing  Act  of 
1946.  sees.  203.  205.  as  amended:  60  Stat.  1087. 
1090.  as  amended  (7  U.S.C.  1622. 1624). 

2.  7  CFR  part  54  is  amended  to  read  as 
follows: 

§54.27    (Afnended] 

(a)  Section  54.27(a),  sentence  3, 
change  the  following:  $33.20  to  $36.40: 
$38.80  to  $4^001  and  $61.60  to  $68.00. 

(b)  Section  54.27(b).  sentence  2. 
change  the  following:  $30.80  to  $34.00; 
$38.80  to  $42.00;  and  $61.60  to  $68.00. 

•         •         •         •         • 

'Done  at  Washington.  DC.  on;  December  4. 
1991. 

Daniel  Haley. 
Administrator. 
|FR  Doc.  91-29389  Filed  12-10-91;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  318 

[Docket  No.  91-154] 

Sharwit  Avocados  From  Hawaii 

AQENCY:  Animal  and  IHant  Health 

Inspection  Service.  USDA. 

ACTION:  Proposed  rule.  


SUMINARy:  We  are  proposing  to  amend 
"Subpart-Hawaiian  Fruits  and 
Vegetables"  quarantine  and  regulations 
by  adding  specific  guidelines  describing 
how  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  would 
allocate  the  services  of  APHIS 
inspectors  requested  by  persons  wishing 
to  obtain  certificates  to  ship  Sharwil 
avocados  from  Hawaii  to  other  parts  of 
the  United  Slates.  This  action  is 
necessary  because  the  number  of 
requests  for  inspection  services 
sometimes  exceeds  the  program 
resources  available. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  10. 1992. 


AODflESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
HyattsvillcMD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-154.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Griffin.  Operations  Officer, 

Port  Operations.  PPQ.  APHIS.  USDA. 

room  631.  Federal  Building.  6505  Belcrest 

Road,  Hyattsville.  MD  20782,  (301)  436- 

8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations  (contained  in  7  CFR  318.13 
through  318.13-16  and  referred  to  below 
as  the  regulations),  among  other  things, 
govern  the  interstate  movement  from 
Hawaii  of  avocados  in  a  raw  or 
unprocessed  state.  Regulation  is 
necessary  to  prevent  spread  of  the 
Mediterranean  fruit  fiy  [Ceratitis 
capitata  (Wied.)).  the  melon  fiy  [Dacus 
ciicurbitoe  (Coq.)),  and  the  Oriental  fruit 
fiy  [Bactrocera  dorsal  is  (Hendel)  (Syn. 
Dacus  dorsalis).  These  types  of  fruit 
flies  are  collectively  referred  to  as 
Trifly. 

Sections  318.13-4(c)  and  318.13-4h  of 
the  regulations  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  issue  certificates  allowing 
Sharwil  avocados  to  be  moved  from 
Hawaii  to  other  parts  of  the  United 
States  if  the  Sharwil  avocados  are 
harvested  and  handled  in  accordance 
with  requirements  specified  in  the 
regulations.  These  harvesting  and 
handling  requirements  are  designed  to 
ensure  that  the  avocados  do  not  contain 
Trifly  or  Trifly  larvae. 

One  of  the  regulations'  requirements 
for  obtaining  a  certificate  to  move 
Sharwil  avocados  is  that  activities 
relating  to  the  harvesting  and  handling 
of  the  avocados  will  be  subject  to 
monitoring  by  APHIS  inspectors,  and 
that  these  activities  will  be  conducted 
only  during  times  approved  by  APHIS, 
based  on  a  determination  concerning 
whether  inspectors  are  available  to 
conduct  the  necessary  monitoring  (see 
§  318.13-4h(f)). 

In  the  final  rule  establishing  the 
requirements  for  interstate  movement  of 
Sharwil  avocados  (55  FR  38975-38960. 
Docket  No.  89-121.  published  in  the 
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Federal  Register  on  September  24, 1990), 
we  discussed  (he  possibility  that  limited 
program  resources  could  keep  some 
persons  interested  in  moving  Sharwil 
avocados  from  obtaining  the  certificates 
necessary  to  move  them: 
Our  position  is  that  APHIS  Sharwil 
avocado  inspecting  and  monitoring 
activities  will  be  implemented  at  levels 
sufficient  to  ensure  compliance  with  the 
regulations.  Sharwil  avocados  will  not  be 
certified  unless  program  resources  for 
monitoring  and  inspection  are  available 
at  adequate  levels  to  ensure  compliance 
with  the  regulations.  (55  FR  38977) 

In  enforcing  the  regulations,  we  have 
encountered  more  interest  in  shipping 
Sharwil  avocados  than  was  anticipated, 
and  we  have  had  to  limit  monitoring  and 
inspection  services  based  on  the 
availability  of  inspectors.  While  the 
current  regulations  explicitly  allow  us  to 
provide  these  services  only  when  we 
determine  inspectors  are  available,  the 
regulations  provide  no  information  on 
exactly  how  APHIS  will  allocate 
inspector  resources  when  we  are  faced 
with  multiple  requests  that  exceed 
available  inspectors. 

We  believe  that  to  be  fair  to 
applicants  for  certi^cates  to  move 
Sharwil  avocados,  and  to  enable  them 
to  effectively  plan  their  harvesting  and 
handling  activities,  the  regulations 
should  be  amended  to  include  speciHc 
actions  that  applicants  should  take  to 
request  inspection  and  inspection 
services,  and  the  specific  standards  that 
APHIS  will  use  in  allocating  limited 
inspection  services.  Therefore,  we  are 
proposing  to  add  the  following  language 
to  §  §  318.13-4h(f){2)  and  318.13-4h(g): 
Persons  desiring  to  harvest  Sharwil 
avocadoes  and  transport  them  to  a 
packing  facility  in  accordance  with  this 
section  shall  give  the  Officer-in-Charge 
written  notice  of  the  date  on  which  they 
wish  to  conduct  such  activities,  at  least 
24  hours  prior  to  that  date.  Persons 
desiring  to  pack  and  ship  Sharwil 
avocados  in  accordance  with  this  section 
shall  give  the  Officer-in-Charge  written 
notice  of  the  date  on  which  they  wish  to 
conduct  such  activities,  at  least  48  hours 
prior  to  that  date.  If  the  Officer-in-Charge 
determines  that  inspection  services  are 
not  available  on  the  date  requested,  he 
or  she  shall  notify  the  person  who 
requested  inspection  services,  and  shall 
offer  to  provide  inspection  services  on 
the  next  nearest  date  on  which 
inspection  services  are  available.  If  more 
than  one  person  requests  inspection 
services  on  the  same  date  and  sufficient 
inspectors  are  not  available  to  meet  all 
requests  for  that  date,  requests  shall  be 
approved  by  the  Officer-in-Charge  in  the 
order  in  which  they  are  received,  and 
persons  whose  requests  are  disapproved 
shall  be  offered  inspection  services  on 
the  next  nearest  date  on  which 


inspectors  are  available.  (§  318.13- 
4h(n(2)) 
The  Animal  and  Plant  Health  Inspection 
Service  Officer-in-Charge  may  limit  the 
number  of  compliance  agreements  signed 
to  conduct  activities  in  accordance  with 
this  section,  based  on  the  availability  of 
inspection  services  to  conduct  the 
necessary  monitoring  of  such  activities. 
If  it  becomes  necessary  to  limit  the 
number  of  compliance  agreements,  those 
requests  fur  compliance  agreements  that 
meet  the  requirements  of  this  section  will 
be  signed  in  the  order  in  which  they  are 
received,  up  to  that  limit.  Requests  in 
excess  of  that  limit  will  be  placed  on  a 
waiting  list,  and  will  be  offered 
compliance  agreements  in  the  order  in 
which  they  applied,  when  sufficient 
inspectors  become  available.  (§  318.13- 
4h(g)) 

We  propose  to  require  requests  for 
inspection  services  for  harvest  activities 
at  least  24  hours  in  advance  because 
these  inspections  must  be  worked  into 
the  field  activities  of  PPQ  inspectors, 
and  these  activities  are  normally 
scheduled  the  day  before  they  occur. 
We  propose  to  require  requests  for 
packing  and  shipping  activities  at  least 
48  hours  in  advance  because  these 
activities  often  take  place  in  the  evening 
or  outside  normal  work  hours,  and 
require  more  time  to  schedule  and  to 
allow  us  to  follow  union  rules  for 
selecting  PPQ  employees  for  overtime 
work.  The  availability  of  inspectors  to 
perform  these  tasks  will  be  decided 
based  on  the  current  work  priorities 
assigned  to  the  PPQ  offices  in  Hawaii  by 
the  Administrator.  At  the  current  time, 
the  only  recurring  duties  for  inspectors 
that  would  take  priority  over  inspections 
of  Sharwil  harvest,  packing,  and 
shipping  activities  are  inspections  of 
ships,  other  vessels,  and  aircraft  for 
Agricultural  Quarantine  Inspection 
purposes. 

We  believe  that  these  proposed 
changes  would  provide  an  equitable 
framework  for  APHIS  and  Sharwil 
avocado  growers,  packers,  and  shippers 
to  plan  future  activities  with  respect  to 
the  regulations  concerning  interstate 
movement  of  Sharwil  avocados  from 
Hawaii. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule,  if  adopted, 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 


agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  amendment,  if  adopted, 
would  require  persons  desiring 
certificates  to  move  Sharwil  avocados 
interstate  to  request  inspection  services 
in  writing  at  least  24  hours  prior  to 
harvest  and  at  least  48  hours  prior  to 
packing. 

The  Hawaiian  Sharwil  avocado 
industry  is  small.  Approximately  20 
persons  currently  have  expressed 
interest  in  obtaining  certificates  to  move 
Sharwil  avocados  interstate.  Production 
is  currently  limited  to  about  100  bearing 
acres,  yielding  approximately  80  tons  of 
Hawaiian  Sharwil  avocados.  In 
contrast,  the  total  annual  United  States 
avocado  production  is  approximately 
273,000  tons.  Interstate  shipments  of 
Hawaiian  Sharwil  avocados  account  for 
less  than  one  tenth  of  one  percent  of  the 
total  annual  United  States  avocado 
production. 

Most  of  the  persons  growing  Sharwil 
avocados  are  small  business  entities. 
The  proposed  changes  are  expected  to 
have  a  beneficial  impact  on  the 
Hawaiian  Sharwil  industry,  by 
providing  an  equitable  framework  for 
scheduling  inspections  that  allows 
growers  and  packers  to  plan  their 
operations  with  more  assurance.  The 
proposed  changes  are  not  expected  to 
have  significant  economic  impacts  on 
any  element  of  the  economy  other  than 
the  Hawaiian  Sharwil  industry.  The 
approximately  20  Sharwil  producers  in 
Hawaii  who  are  small  entities  are  not 
considered  a  substantial  number  of 
small  entities,  compared  to 
approximately  200Hawaiian  small 
entities  producing  all  varieties  of 
avocados  and  thousands  of  small 
entities  in  Hawaii  in  other  agricultural 
production  operations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR, 
part  3015,  subpart  V.) 
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agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  amendment,  if  adopted, 
would  require  persons  desiring 
certificates  to  move  Sharwil  avocados 
interstate  to  request  inspection  services 
in  writing  at  least  24  hours  prior  to 
harvest  and  at  least  48  hours  prior  to 
packing. 

The  Hawaiian  Sharwil  avocado 
industry  is  small.  Approximately  20 
persons  currently  have  expressed 
interest  in  obtaining  certificates  to  move 
Sharwil  avocados  interstate.  Production 
is  currently  limited  to  about  100  bearing 
acres,  yielding  approximately  80  tons  of 
Hawaiian  Sharwil  avocados.  In 
contrast,  the  total  annual  United  States 
avocado  production  is  approximately 
273,000  tons.  Interstate  shipments  of 
Hawaiian  Sharwil  avocados  account  for 
less  than  one  tenth  of  one  percent  of  the 
total  annual  United  States  avocado 
production. 

Most  of  the  persons  growing  Sharwil 
avocados  are  small  business  entities. 
The  proposed  changes  are  expected  to 
have  a  beneHcial  impact  on  the 
Hawaiian  Sharwil  industry,  by 
providing  an  equitable  framework  for 
scheduling  inspections  that  allows 
growers  and  packers  to  plan  their 
operations  with  more  assurance.  The 
proposed  changes  are  not  expected  to 
have  significant  economic  impacts  on 
any  element  of  the  economy  other  than 
the  Hawaiian  Sharwil  industry.  The 
approximately  20  Sharwil  producers  in 
Hawaii  who  are  small  entities  are  not 
considered  a  substantial  number  of 
small  entities,  compared  to 
approximately  200Hawaiian  small 
entities  producing  all  varieties  of 
avocados  and  thousands  of  small 
entities  in  Hawaii  in  other  agriculturaf 
production  operations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials.  (See  7  CFR, 
part  3015,  subpart  V.) 
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Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Managementand  Budget  (OMB).  Your 
written  comments  will  be  considered  if 
you  submit  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to:  1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782  and  2)  Clearance 
Officer,  OIRM,  USDA,  room  404-W,  14th 
Street  and  Independence  Avenue,  SW.. 
Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  318 

Agricultural  commodities.  Avocados, 
Guam,  Hawaii,  Plant  diseases.  Plant 
pests.  Plants  (Agriculture],  Puerto  Rico, 
Quarantine,  Transportation,  Virgin 
Islands. 

Accordingly,  we  propose  to  amend  7 
CFR  part  318  as  follows: 

PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee,  ISOff.  151- 
167;  7  CFR  2.17,  2.51.  and  371.2(c). 

2.  Section  318.13-4h,  ",  and"  at  the  end 
of  paragraph  (f)(2)  would  be  removed 
and  a  peri    '  "idded  in  its  place,  and  the 
following  text  would  be  added  to  the 
end  of  paragraphs  (f)(2]  and  (g): 

§  3 1 8. 1 3-4h    Administrative  Instructions 
specifying  conditions  for  certification  of 
Sharwil  avocados  t>ased  on  certain 
harvesting  and  tiandllng  provisions. 

***** 

(f)*** 

(2)  *  *  *  Persons  desiring  to  harvest 
Sharwil  avocadoes  and  transport  them 
to  a  packing  facility  in  accordance  with 
this  section  shall  give  the  Officer-in- 
Charge  written  notice  of  the  date  on 
which  they  wish  to  conduct  such 
activities,  at  least  24  hours  prior  to  that 
date.  Persons  desiring  to  pack  and  ship 
Sharwil  avocados  in  accordance  with 
this  section  shall  give  the  Officer-in- 
Charge  written  notice  of  the  date  on 
which  they  wish  to  conduct  such 
activities,  at  least  48  hours  prior  to  that 
date.  If  the  Offlcer-in-Charge  determines 
that  inspection  services  are  not 
available  on  the  date  requested,  he  or 
she  shall  notify  the  person  who 
requested  inspection  services,  and  shall 


offer  to  provide  inspection  services  on 
the  next  nearest  date  on  which 
inspection  services  are  available.  If 
more  than  one  person  requests 
inspection  services  on  the  same  date 
and  sufficient  inspectors  are  not 
available  to  meet  all  requests  for  that 
date,  requests  shall  be  approved  by  the 
Officer-in-Charge  in  the  order  in  which 
they  are  received,  and  persons  whose 
requests  are  disapproved  shall  be 
notified  and  offered  inspection  services 
on  the  next  nearest  date  on  which 
inspectors  are  available,  and 
***** 

(g)  *  *  *  The  Animal  and  Plant  Health 
Inspection  Service  Officer-in-Charge 
may  limit  the  number  of  compliance 
agreements  signed  to  conduct  activities 
in  accordance  with  this  section,  based 
on  the  availability  of  inspection  services 
to  conduct  the  necessary  monitoring  of 
such  activities.  If  it  becomes  necessary 
to  limit  the  number  of  compliance 
agreements,  those  requests  for 
compliance  agreements  that  meet  the 
requirements  of  this  section  will  be 
signed  in  the  order  in  which  they  are 
received,  up  to  that  limit.  Requests  in 
excess  of  that  limit  will  be  placed  on  a 
waiting  list,  and  will  be  offered 
compliance  agreements  in  the  order  in 
which  they  applied,  when  sufficient 
inspectors  become  available. 
***** 

Done  in  Washington.  DC.  this  5th  day  of 
December,  1991. 

Robert  MelUnd, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  91-29500  Filed  12-10-91;  8:45  am) 
BtUJNQ  COOC  S410-34-F 


Agricultural  Marketing  Service 

7  CFR  Part  918 

(Docket  No.  FV-91-444  FR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Peaches  Grown  in  Georgia 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
918  for  the  1992-93  fiscal  period  which 
begins  March  1, 1992.  This  action  is 
needed  for  the  Georgia  Peach  Industry 
Committee  (committee)  to  incur 
operating  expenses  during  the  1992-93 
fiscal  period  and  to  collect  funds  during 
that  period  to  pay  those  expenses.  This 
action  would  facilitate  program 


operations.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
January  10, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  room  2525- 
S,  Washington,  DC.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Comments  timely  received  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington, 
DC,  20090-6465:  telephone  (202)  690- 
3919. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  918 
(7  CFR  part  918)  regulating  the  handling 
of  fresh  peaches  grown  in  Georgia.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291,  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Georgia  peaches  regulated  under  this 
marketing  order  each  season  and 
approximately  150  peach  producers  in 
Georgia.  Small  agricultural  service  firms 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
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whose  annual  receipts  are  bss  than 
$3,500,000  and  small  agricultural 
producers  have  majority  of  the  handlers 
and  producers  of  Georgia  peaches  may 
be  classified  as  small  entities. 

The  Georgia  peach  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  ail 
assessable  fresh  peaches  handled  from 
the  beginning  of  such  year  within  the 
production  area.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  producers  of  Georgia 
peaches.  They  are  familar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  at 
a  public  meeting.  Thus,  all  directly 
a^ected  persons  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  the  number  of 
bushels  of  fresh  peaches  expected  to  be 
shipped  under  the  order.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  level  that  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  committee  before  a  season  starts 
and  expenses  are  incurred  on  a 
continuous  basis.  The  budget  and 
assessment  rate  must  be  approved  prior 
to  the  start  of  the  fiscal  period  so  that 
the  committee  will  have  the  authority  to 
incur  expenses  and  the  funds  to  pay 
such  expenses. 

The  committee  met  November  5, 1991, 
and  unanimously  recommended  1992-93 
marketing  order  expenditures  of  $16,350. 
The  committee  also  recommended  an 
assessment  rate  of  $0.01  per  bushel  of 
assessable  peaches  shipped  under 
Marketing  Order  918.  In  comparsion, 
1991-92  fiscal  period  proposed 
expenditures  were  $18,000  and  the 
assessment  rate  was  $0.01  per  bushel. 

The  1992-93  budget  projects  an 
estimated  assessment  income  of  $15,000 
based  on  shipments  of  1.5  million 
bushels  of  fresh  peaches.  In  addition  to 
the  projected  assessment  income, 
additional  funds  would  be  made 
available  by  drawing  $850  from  the 
reserve  account  ($759  in  1991-92)  and 
$500  in  accrued  interest  from  the  reserve 
account  ($750  in  1991-92).  The 
committee's  reserve  is  well  within  the 
amount  authorized  under  the  marketing 
order. 

The  major  committee  expenditure 
projected  for  1992-93  is  the  management 


services  fee  of  $12,000.  This  fee  is  paid 
to  the  Georgia  Farm  Bureau  Marketing 
Association  to  manage  the  committee's 
daily  operations.  This  expenditure 
remains  unchanged  from  fiscal  period 
1991-92.  Other  proposed  expenditures 
for  1992-93  are  the  same  as,  or  slightly 
lower  than,  those  proposed  for  the  1991- 
92  fiscal  period. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additonal  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecte  in  7  CFR  Part  918 

Marketing  agreements.  Peaches. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
918  be  amended  as  follows: 

PART  918—FRESH  PEACHES  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  918  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  §  918.228.  is  added  to  read  as 
follows: 

*  918,228    Expenses  and  assessment  rate. 

Expenses  of  $15,000  by  the  Georgia 
Peach  Industry  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.01  per  bushel  of  assessable  peaches 
is  established  for  the  fiscal  period 
ending  February  28, 1993.  Any 
unexpended  funds  may  be  carried  over 
as  a  reserve  into  1993-94  fiscal  period. 

Dated:  December  5, 1991. 
William  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 

Vegetable  Division. 

(FR  Doc.  91-29592  Filed  12-10-91:  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
[Nolle*  1991-22] 
11  CFR  Part  114 

Campaign  Travel  on  Corporate  Aircraft 
agency:  Federal  Election  Commission. 


action:  Notice  of  disposition  of  petition 
for  rulemaking. 

SUMMARY:  The  Commission  announces 
its  disposition  of  a  Petition  for 
Rulemaking  filed  on  )uly  25, 1991  by 
Common  Cause.  56  FR  41496  (Aug.  21, 
1991).  The  petition  sought  revisions  to  11 
CFR  114.9(e)  regarding  reimbursement 
for  the  use  of  corporate  aircraft  by 
candidates,  political  committees  and 
political  parties  in  connection  with 
Federal  elections.  The  Commission  has 
decided  not  to  initiate  a  rulemaking  at 
this  time  to  revise  the  corporate  travel 
rules.  Further  information  is  provided  in 
the  supplementary  information  which 
follows. 

DATES:  January  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW.,  Washington, 
DC  20463,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPI^MENTARY  INFORMATION:  On  )uly 
25. 1991,  Common  Cause  filed  a  petition 
for  rulemaking  regarding  reimbursement 
of  corporations  for  the  use  of  corporate 
and  other  privately  financed  aircraft  in 
connection  with  Federal  elections.  The 
regulations  set  forth  at  11  CFR  114.9(e} 
require  candidates,  their  agents,  and 
others  traveling  on  their  behalf  to  pay 
the  first  class  air  fare  for  travel  to  cities 
served  by  regularly  scheduled 
conunercial  service,  and  to  pay  the  usual 
charter  rate  for  travel  to  cities  not 
served  by  a  regularly  scheduled 
commercial  service.  The  petition  urged 
the  Commission  to  withdraw  these 
regulations  and  replace  them  with 
provisions  that  would  require 
candidates,  political  committees  and 
political  parties  to  reimburse 
corporations  "at  the  same  price  it  would 
cost  to  charter  similar  aircraft"  in  all 
cases.  Common  Cause  argued  that  the 
current  rules  permit  reimbursement  "at 
rates  which  do  not  accurately  or  fairly 
reflect  the  value  of  the  services  being 
provided." 

The  Commission  published  a  Notice  of 
Availability  on  August  21. 1991,  which 
sought  public  comments  on  the  petition. 
See  56  FR  41496  (Aug.  21, 1991).  In 
response,  six  written  comments  were 
received.  The  comments  from  the 
Internal  Revenue  Service  and  the 
Federal  Aviation  Administration 
indicated  that  the  changes  sought  by  the 
petitioner  would  not  conflict  with 
regulations  promulgated  by  these 
agencies.  The  other  comments  were 
equally  divided  as  to  the  merits  of 
proposed  changes  to  the  reimbursement 
provisions  in  11  CFR  114.9(e). 
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action:  Notice  of  disfkosilion  of  petition 
for  rulemaking. 

SUMMARY:  The  Commission  announces 
its  disposition  of  a  Petition  for 
Rulemaking  filed  on  )uly  25, 1991  by 
Common  Cause.  56  FR  41496  (Aug.  21, 
1991).  The  petition  sought  revisions  to  11 
CFR  114.9(e)  regarding  reimbursement 
for  the  use  of  corporate  aircraft  by 
candidates,  political  committees  and 
political  parties  in  connection  with 
Federal  elections.  The  Commission  has 
decided  not  to  initiate  a  rulemaking  at 
this  time  to  revise  the  corporate  travel 
rules.  Further  information  is  provided  in 
the  supplementary  information  which 
follows. 

DATES:  January  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW.,  Washington, 
DC  20463,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On  July 
25, 1991,  Common  Cause  filed  a  petition 
for  rulemaking  regarding  reimbursement 
of  corporations  for  the  use  of  corporate 
and  other  privately  flnanced  aircraft  in 
connection  with  Federal  elections.  The 
regulations  set  forth  at  11  CFR  114.9(e) 
require  candidates,  their  agents,  and 
others  traveling  on  their  behalf  to  pay 
the  first  class  air  fare  for  travel  to  cities 
served  by  regularly  scheduled 
commercial  service,  and  to  pay  the  usual 
charter  rate  for  travel  to  cities  not 
served  by  a  regularly  scheduled 
commercial  service.  The  petition  urged 
the  Commission  to  withdraw  these 
regulations  and  replace  them  with 
provisions  that  would  require 
candidates,  political  committees  and 
political  parties  to  reimburse 
corporations  "at  the  same  price  it  would 
cost  to  charter  similar  aircraft"  in  all 
cases.  Common  Cause  argued  that  the 
current  rules  permit  reimbursement  "at 
rates  which  do  not  accurately  or  fairly 
reflect  the  value  of  the  services  being 
provided." 

The  Commission  published  a  Notice  of 
Availability  on  August  21, 1991,  which 
sought  public  comments  on  the  petition. 
See  56  FR  41496  (Aug.  21, 1991).  In 
response,  six  written  comments  were 
received.  The  comments  from  the 
Internal  Revenue  Service  and  the 
Federal  Aviation  Administration 
indicated  that  the  changes  sought  by  the 
petitioner  would  not  conflict  with 
regulations  promulgated  by  these 
agencies.  The  other  comments  were 
equally  divided  as  to  the  merits  of 
proposed  changes  to  the  reimbursement 
provisions  in  11  CFR  114.9(e). 
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Upon  reviewing  the  comments  on  the 
petition  and  evaluating  the  implications 
of  the  proposed  revisions,  the 
Commission  has  decided  not  to  initiate  a 
rulemaking  at  this  time,  for  several 
reasons.  First,  Common  Cause  has  not 
presented  any  evidence  of  specific 
instances  in  which  the  Commission's 
regulations  have  permitted  corporations 
to  provide  travel  services  of  greater 
value  than  the  reimbursement  received. 

Next,  Common  Cause's  proposed 
solution  requiring  payment  of  the 
charter  rate  would  not  resolve  the 
perceived  problem  that  "corporations 
(are)  providing  special  treatment  and 
financial  benefits  for  Members  of 
Congress  and  candidates  and  (are) 
opening  the  door  to  special  access  for 
the  corporations."  If  this  is  actually  a 
problem,  the  solution  would  be  to 
prohibit  candidates  from  using  corporate 
aircraft  for  travel  in  connection  with  any 
election,  not  to  make  candidates  pay  the 
charter  rate. 

In  addition,  prior  to  the  promulgation 
of  the  current  rules  in  1977,  the 
Commission  thoroughly  considered  and 
rejected  a  number  of  altemetive 
approaches,  including  requiring  payment 
of  the  charter  rate  as  well  as  prohibiting 
campaign-related  flights  on  corporate 
aircraft.  The  approach  chosen  has 
proved  to  be  practical  and  readily 
enforceable.  Accordingly,  the 
Commission  concludes  that  this  long- 
standing rule  simply  has  not  presented 
problems  sufficient  to  warrant  the 
fundamental  revisions  Common  Cause 
now  proposes. 

Finally,  the  reimbursement  rate  set 
forth  at  11  CFR  114.9(e)  is  consistent 
with,  if  not  more  stringent  than  the  rates 
used  by  the  House  of  Representatives' 
Committee  on  Standards  of  Official 
Conduct  in  investigating  potential 
violations  of  the  Rules  of  the  House  of 
Representatives.  It  is  also  consistent 
with  the  General  Services 
Administration's  regulations  regarding 
disclosure  of  the  value  of  permissible  air 
travel  by  federal  officials  on  corporate 
airplanes  under  the  Ethics  in 
Government  Act. 

Therefore,  at  its  open  meeting  of 
December  5, 1991,  the  Commission  voted 
not  to  initiate  a  rulemaking  at  this  time 
to  revise  the  Commission's  corporate 
travel  regulations  at  11  CFR  114.9(e) 
along  the  lines  suggested  in  the  Petition 
for  Rulemaking.  Copies  of  the  General 
Counsel's  recommendation  on  which  the 
Commission's  decision  is  based  are 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Records  Office,  999  E  Street,  NW., 
Washington.  DC  20463.  (202)  219-4140  or 
toll-free  (800)  424-9530. 


Dated:  December  5. 1991. 
John  Wairen  McGarry, 

Chairman,  Federal  Election  Commission. 
[PR  Doc.  91-29604  Filed  12-1 0-91  ;.8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  101  and  201 
(Docket  No.  RM92-1-000] 

Revisions  to  Uniform  Systems  of 
Accounts  To  Account  for  Allowances 
Under  the  Clean  Air  Act  Amendments 
of  1990  and  Regulatory-Created 
Assets  and  Liabilities  and  to  Form 
Nos.  1. 1-F.  2  and  2-A 

Issued  December  2, 1991. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  Uniform  Systems 
of  Accounts  (USofA)  for  public  utilities, 
licensees  and  natural  gas  companies. 
Briefly,  the  Commission  is  proposing:  (1) 
To  establish  uniform  accounting 
requirements  for  allowances,  arising 
from  title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)r^  for 
emission  of  sulfur  dioxide;  and  (2)  to 
establish  generic  accounts  to  record 
assets  and  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies.  "The  revisions  regarding  the 
CAAA  pertain  primarily  to  public 
utilities;  however,  the  new  accounts 
established  for  the  recording  of 
regulatory-created  assets  and  liabilities 
will  apply  to  licensees  and  natural  gas 
companies  as  well. 

The  Commission  proposes  to  add  new 
balance  sheet  and  income  statement 
accounts  to  the  USofA  to  record  the 
acquisition,  holding  and  disposition  of 
allowances.  Additionally,  the  proposed 
rule  includes  requirements  for  the 
valuation  and  reporting  of  allowances 
and  related  transactions.  The 
Commission  is  also  proposing  to  add 
new  balance  sheet  and  income 
statement  accounts  in  the  USofA  for  the 
recording  of  assets  and  liabilities 
created  by  the  ratemaking  actions  of 
regulatory  agencies.  The  Commission 
proposes  to  revise  four  of  the  Annual 
Reports  it  prescribes  (FERC  Form  Nos.  1, 
Annual  Report  of  Major  public  utilities, 
licensees  and  others;  1-F,  Annual  Report 


of  Nonmajor  public  utilities  and 
licensees;  2,  Annual  Report  of  Major 
natural  gas  companies;  and  2-A,  Annual 
Report  of  Nonmajor  natural  gas 
companies)*  to  include  the  new 
accounts  and  new  schedules  proposed 
in  this  rulemaking.' 

DATES:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
February  10. 1992.  An  original  and  14 
copies  of  any  reply  comments  must  be 
filed  with  the  Commission  by  March  11. 
1992.  All  comments  should  reference 
Docket  No.  RM92-1-000. 
ADDRESSES:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gregory  A.  Berson.  Office  of  Chief 
Accountant,  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  NE..  Washington.  DC  20426 
(202)  219-2603. 
Michael  Bardee.  Office  of  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426  (202)  208- 
0626. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document,  excluding  appendix  A 
(containing  revised  pages  for  FERC 
Form  Nos.  1, 1-F,  2  and  2-A),  in  the 
Federal  Register,  the  Commission  also 
provides  all  interested  persons  an 
opportunity  to  inspect  or  copy  the 
contents  of  this  document  during  normal 
business  hours  in  room  3308,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  proposed 
rule,  excluding  appendix  A  (containing 
revised  pages  for  FERC  Form  Nos.  1. 1- 
F.  2  and  2-A).  will  be  available  on  CIPS 
for  10  days  from  the  date  of  issuance. 
The  complete  text  on  diskette  in 


>  Pub.  L  No.  t01-M9,  title  IV,  104  Stat.  2399.  2584 
(1990). 


•  The  current  venioni  of  thete  formi  l>ear  the 
followin);  OMB  approval  numbers:  Form  1.  No. 
1902-0021;  Form  1-F.  No.  1902-0029;  Form  2.  No. 
1902-002&  Form  2-A.  No.  1902-0030. 

*  The  propoeed  reviaed  achedulea  for  Formt  1.1- 
F.  2.  and  2-A  are  not  being  published  in  the  Federal 
Ragistar.  but  are  available  from  the  Commission's 
Public  Reference  Room. 
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WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3308, 
941  North  Capitol  Street.  NE.. 
Washington.  DC  2042& 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  Uniform  Systems  of 
Accounts  (USofA)  for  public  utilities 
and  licensees  (public  utilities)  and 
natural  gas  companies  (gas  companies).* 


♦  Section  301(a)  of  the  Federal  Power  Ad  (FPA), 
16  use.  B25(a)  (1968).  and  lection  8  of  the  Natural 
Gas  Act  (NCA).  15  U.S  C.  717g  (I9e«).  authorize  the 
Commisiiion  to  prescribe  rules  and  refutations 
concerning  accounts,  records  and  memoranda  as 
necessary  or  appropnate  for  purposes  of 
administering  the  KPA  and  the  NGA.  The 
Commission  may  prescribe  a  system  of  accounts  for 
jurisdiclionai  companies  and.  after  notice  and 
opportunity  for  hearing,  may  determine  the  accounts 
in  which  particular  outlays  and  rvceipts  will  be 
entered,  charged  or  credited. 


Briefly,  the  Commission  is  proposing:  (1) 
To  establish  uniform  accounting 
requirements  for  allowances,  arising 
from  tide  IV  of  the  Qean  Air  Act 
Amendments  of  1990  (CAAA),»  for 
emission  of  sulfur  dioxide;  and  (2)  to 
establish  generic  accounts  to  record 
assets  and  liabilities  (related  to 
allowances  or  to  other  matters]  created 
through  the  ratemaking  actions  of 
regulatory  agencies.  The  revisions 
regarding  the  CAAA  pertain  primarily  to 
public  utilities;  however,  the  new 
accounts  established  for  the  recording  of 
regulatory-created  assets  and  liabilities 
will  apply  to  gas  companies  as  well. 

The  Commission  proposes  to  revise 
four  of  the  Annual  Reports  it  prescribes 
(FERC  Form  Nos.  1,  Annual  Report  of 
Major  public  utilities,  licensees  and 
others  (Form  1);  1-P,  Annual  Report  of 
Nonmajor  public  utilities  and  licensees 
(Form  1-F);  2,  Annual  Report  of  Major 
natural  gas  companies  (Form  2);  and  2- 
A,  Annual  Report  of  Nonmajor  natural 
gas  companies  (Form  2-A))  •  to  include 
the  new  accounts  and  new  schedules 
proposed  in  this  rulemaking.^ 

The  Commission  proposes  to  add  new 
balance  sheet  and  income  statement 
accounts  to  the  USofA  to  record  the 
acquisition,  holding  and  disposition  of 
all  allowances.  Additionally,  the 
proposed  rule  includes  requirements  for 
the  valuation  and  reporting  of 
allowances  and  related  transactions. 
The  Commission  is  also  proposing  to 
add  new  balance  sheet  and  income 
statement  accounts  in  the  USofA  for  the 
recording  of  assets  and  liabilities 
created  by  the  ratemaking  actions  of 
regulatory  agencies. 

The  purpose  of  the  proposed  rule  is  to 
provide  useful  financial  and  statistical 
information  to  regulatory  agencies  and 


*  Pub.  L  No.  101-549.  title  IV.  104  Stat.  2399.  2S84 
(1990). 

*  Fom  1  consists  of  approximately  130  non- 
consecutively  numbered  pages  and  a  S-page  Index. 
See  18  CFR  141.1.  The  current  version  bears  the 
OMB  approval  No.  1902-0021.  Form  1-F  consists  of 
approximately  20  consecutively  numl>ered  pages.  1- 
2IX  and  30  non-consecutively  numl>ered  substitute 
pages  from  the  Form  1  that  may  be  used  in  lieu  of 
the  comparable  pages  In  the  first  section.  See  IS 
CFR  141.2.  The  current  version  bears  the  OMB 
approval  No.  1902-0029.  Form  2  consists  of 
approximately  162  non^onaecutively  numtwred 
pages  and  a  4-page  index.  See  18  CFR  260.1.  The 
current  version  bears  the  OMB  approval  No.  1902- 
0028.  Form  2-A  consists  of  approximately  32 
consecutively  numbered  pages,  1-22,  and  32  non- 
consecutively  numt>ered  substitute  pages  from  the 
Form  2  that  may  t>e  used  in  lieu  of  the  comparable 
pages  in  the  first  section.  See  18  CFR  260.2.  The 
current  version  bears  the  OMB  approval  No.  1902- 
003a 

'  Appendix  A  consists  of  the  proposed  revised 
schedules  for  Forms.  1. 1-F.  2.  and  2-A.  Appendix  A 
Is  not  being  published  in  the  Federal  Register,  but  is 
available  from  tbe  Commission's  Public  Reference 
Rooak 


Other  users  of  the  financial  statements  of 
public  utilities  by  establishing  uniform 
accounting  and  reporting  requirements 
for  allowance  transactions. 
Additionally,  the  proposed  rule  will 
provide  needed  direction  for  both  public 
utilities  and  gas  companies  on  the 
accounting  and  reporting  of  regulatory- 
created  assets  and  liabilities. 

An  important  objective  of  the 
proposed  rule  is  to  provide  sound  and 
uniform  accounting  and  financial 
reporting  for  allowances.  The 
Commission  believes  such  requirements 
are  needed  at  this  time  because,  while 
EPA  will  not  issue  allowances  until 
1995,  allowances  may  be  traded  before 
they  are  issued.  Thus,  the  proposed  rule 
will  ensure  that  all  allowances, 
including  allowances  traded  pre- 
issuance,  are  accounted  for  in  a 
consistent  and  appropriate  manner.  The 
proposed  rule  is  not  intended  to  promote 
or  discourage  particular  CAAA 
compliance  strategies. 

The  proposed  rule  also  is  not  intended 
to  prescribe  the  ratemaking  treatment 
for  allowances.  The  Commission's 
proposal  does  not  bar  regulatory 
commissions  (including  this 
Commission)  from  adopting  any 
particular  ratemaking  treatment.  Should 
a  regulatory  commission  require  a  utility 
under  its  jurisdiction  to  use  a  particular 
ratemaking  treatment,  any  resulting 
differences  in  the  treatment  of 
allowances  for  rate  and  accounting 
purposes  would  be  recognized  in  the 
utility's  books  of  accounts  as  regulatory 
assets  and  liabilities,  as  discussed 
below. 

n.  Reporting  Burden 

The  annual  reporting  burden  for 
collection  of  information,  as  revised 
herein,  is  estimated  to  be  220.000  hours 
for  the  Form  1  and  660  hours  for  the 
Form  1-F  for  all  public  utilities  filing 
these  forms  and  113.850  hours  for  the 
Form  2  and  2,610  hours  for  the  Form  2-A 
for  all  gas  companies  filing  these  forms. 
The  industry  burden  is  based  on  an 
estimate  of  1.215  average  hours  for  the 
181  public  utilities  which  complete  a 
Form  1  filing.  30  average  hours  for  the  22 
public  utilities  which  complete  a  Form 
1-F  filing,  2,475  average  hours  for  the  45 
gas  companies  which  complete  a  Form  2 
filing,  and  30  average  hours  for  the  85 
gas  companies  which  complete  a  Form 
2-A  filing,  all  on  an  annual  basis.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  (ximments  regarding  these 
burden  estimates  or  any  other  aspect  of 
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other  users  of  the  financial  statements  of 
public  utilities  by  establishing  uniform 
accounting  and  reporting  requirements 
for  allowance  transactions. 
Additionally,  the  proposed  rule  will 
provide  needed  direction  for  both  public 
utilities  and  gas  companies  on  the 
accounting  and  reporting  of  regulatory- 
created  assets  and  liabilities. 

An  important  objective  of  the 
proposed  rule  is  to  provide  sound  and 
uniform  accounting  and  financial 
reporting  for  allowances.  The 
Commission  believes  such  requirements 
are  needed  at  this  time  because,  while 
EPA  will  not  issue  allowances  until 
1995,  allowances  may  be  traded  before 
they  are  issued.  Thus,  the  proposed  rule 
will  ensure  that  all  allowances, 
including  allowances  traded  pre- 
issuance,  are  accounted  for  in  a 
consistent  and  appropriate  manner.  The 
proposed  rule  is  not  intended  to  promote 
or  discourage  particular  CAAA 
compliance  strategies. 

The  proposed  rule  also  is  not  intended 
to  prescribe  the  ratemaking  treatment 
for  allowances.  The  Commission's 
proposal  does  not  bar  regulatory 
commissions  (including  this 
Commission)  from  adopting  any 
particular  ratemaking  treatment.  Should 
a  regulatory  commission  require  a  utility 
under  its  jurisdiction  to  use  a  particular 
ratemaking  treatment,  any  resulting 
differences  in  the  treatment  of 
allowances  for  rate  and  accounting 
purposes  would  be  recognized  in  the 
utility's  books  of  accounts  as  regulatory 
assets  and  liabilities,  as  discussed 
below. 

n.  Reporting  Burden 

The  annual  reporting  burden  for 
collection  of  information,  as  revised 
herein,  is  estimated  to  be  220.000  hours 
for  the  Form  1  and  660  hours  for  the 
Form  1-F  for  all  public  utilities  filing 
these  forms  and  113.850  hours  for  the 
Form  2  and  2,610  hours  for  the  Form  2-A 
for  all  gas  companies  filing  these  forms. 
The  industry  burden  is  based  on  an 
estimate  of  1,215  average  hours  for  the 
181  public  utilities  which  complete  a 
Form  1  filing,  30  average  hours  for  the  22 
public  utilities  which  complete  a  Form 
l^'  niing,  2,475  average  hours  for  the  45 
gas  companies  which  complete  a  Form  2 
filing,  and  30  average  hours  for  the  85 
gas  companies  which  complete  a  Form 
2-A  filing,  all  on  an  annual  basis.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
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this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission.  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426  [Attention: 
Michael  Miller.  Information  Policy  and 
Standards  Branch.  (202)  208-1415);  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503  [Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commissionj. 

III.  Background 

A.  Overview  of  the  CAAA 

The  CAAA  subject  public  utilities  to 
new  emission  reduction  requirements 
and  limit  the  amount  of  sulfur  dioxide 
and  nitrogen  oxides  that  their  generating 
units  may  lawfully  emit.  The  CAAA 
require  reductions  in  sulfur  dioxide 
emissions  to  two  phases.  I^ase  I  begins 
on  January  1.  9995.  and  applies  to  110 
large,  high-emitting,  coal-fired  utility 
plants  specifically  listed  in  the  statute. 
Phase  II  begins  on  January  1,  2000,  and 
applies  to  virtually  all  existing  utility 
units  with  capacity  exceeding  25 
megawatts  an  to  new  utility  units 
(generally  those  commencing  operation 
after  November  15, 1990)  of  any  size. 

The  CAAA  do  not  require  a  change  of 
any  kind  in  state  law  regulating  electric 
utility  rates."  The  CAAA  also  do  not 
modify  the  FPA  or  affect  the 
Commission's  authority  under  the  FPA.  ' 
Additionally,  the  CAAA  exempt  the 
acquisition  or  disposition  of  allowances 
from  the  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935.'° 

B.  Emission  Reduction  Requirements 
and  Limitations 

The  CAAA  set  annual  tonnage 
limitations  for  sulfur  dioxide  emissions 
from  "affected  units."  • «  The  CAAA 
also  require  the  Environmental 
Protection  Agency  (EPA)  to  allocate 
annual  allowances  in  an  amount  equal 
to  each  existing  unit's  statutory 
emissions  limit.  ••  The  CAAA  define  an 
allowance  as  an  authorization  to  emit, 
during  or  after  a  specified  calendar  year, 
one  ton  of  sulfur  dioxide."  Allocated 


•  42  us.a  78Slb(n. 

»w 

'»  42  U5.C.  7851b(i). 

"  An  "affected  unit"  is  a  fossil  fuel-fired  unit 
subject  to  the  requirements  of  the  CAAA. 

"With  minor  exceptions,  the  removal  of  an 
affected  unil  from  commercial  operation  after 
Novemtwr  IS.  1990.  does  not  affect  the  unit's 
allocation  of  allowances  under  Phases  I  or  II.  42 
U.S.C  7esib(a|. 

'»  42  U.S.C  7eS1a(3). 


allowances  are  held  or  distributed  by 
the  designated  representative  of  the 
unit's  owner  or  operator. 

During  Phase  I.  affected  units  are 
prohibited  from  emitting  more  sulfur 
dioxide  than  the  tonnage  limitation 
stated  in  the  CAAA.'*  unless  the  unit's 
owner  or  operator  holds  allowances  at 
least  equal  to  the  unit's  actual 
emissions.  A  utility  exceeding  the 
tonnage  limitation  and  not  having 
sufficient  allowances  must  pay  a 
penalty  of  $2,000  per  ton  of  excess 
emissions,  adjusted  for  inflation,  and 
must  offset  the  excess  emissions  by 
equal  emission  reductions  in  the 
following  calendar  year(s).'* 

For  Phase  II.  subject  to  certain 
exceptions,  the  CAAA  limit  annual 
utility  emissions  of  sulfur  dioxide  after 
January  1,  2000.  to  8.95  million  tons.** 
To  maintain  this  cap.  the  CAAA  require 
owners  or  operators  of  new  units  to 
obtain  allowances  from  existing 
allowance  holders,  or  through  auctions 
or  direct  sales  to  be  conducted  by  EPA. 

C.  Trading  of  Allowances 

The  CAAA  allow  trading  of 
allowances.'''  and  require  EPA.  by  May 
15. 1992,  to  issue  regulations  governing 
such  trading."  The  CAAA  require  the 
allowance  transfer  regulations  to,  inter 
alia:  (1)  Permit  transfers  of  allowances 
before  their  issuance;  (2)  prohibit  the 
use  of  allowances  before  the  calendar 
year  for  which  they  were  allocated;  (3) 
provide  for  the  identification  of  unused 
allowances:  (4)  provide  for  unused 
allowances  to  be  carried  forward  and 
added  to  allowances  allocated  in  later 
years;  and  (5)  prohibit  allowance 
transfers  from  becoming  effective  for 
compliance  purposes  until  EPA  receives 
and  records  written  certification  of  the 
transfers."  The  CAAA  also  require  EPA 
to  implement  a  system  for  issuing, 
recording  and  tracking  allowances.*" 

D.  Sales  and  Auctions  of  Allowances 

The  CAAA  require  EPA  to  withhold 
for  direct  sale  and  auction  2.8  percent  of 
the  annual  allowance  allocations.*'  In 


"  42  VSC.  7851c.  Table  A.  The  CAAA  provide 
exceptions  for  EPA-approved  extensions  and 
substitutions.  42  U3.C.  78Slc  (c).  (d). 

'»  42  U.&C.  76511. 

'•  42  U.S.C  7651b(a)  and  7651d(aM3|. 

"  42  U.S.C.  7851b(b). 

■*  Id.  EPA  issued  its  proposed  regulations  on 

October  29. 1991.  See  56  FR (19B1).  EPAs 

proposed  regulations  do  not  appear  to  preclude  or 
contravene  any  part  of  the  Commission's  proposed 
accounting  reg\ilations. 

'•42U5.C  78Slb(bJ. 

"'42U.S.C.7651b(d). 

» '  42  U.Sa  I  7651o(b).  On  May  23. 1991.  EPA 
issued  proposed  regulations  for  conducting  these 


the  direct  sales.  EPA  will  sell  up  to 
25,000  allowances  annually  beginning  in 
1993.  and  50.000  allowances  annually 
beginning  in  2000,  at  a  price  of  $1,500  per 
allowance,  adjusted  for  inflation. 
Eligible  independent  power  producers 
will  be  given  priority  for  direct  sales.  In 
the  auctions,  EPA  will  offer  at  least 
150.000  allowances  annually  beginning 
in  1993.  EPA-withheld  allowances  that 
are  auctioned  will  be  sold  to  the  highest 
bidder,  with  no  minimum  price.  In 
addition,  any  pp'son  holding  allowances 
may  submit  them  for  auction  by  EPA 
and  specify  a  minimum  price.  'The 
auctions  are  open  to  any  person.  EPA 
must  record  and  publicly  report  the 
nature,  prices  and  results  of  each 
auction,  including  the  prices  of 
successful  bids.  Both  the  direct  sales 
and  the  auctions  will  include  "spot 
allowances"  and  "advance  allowances," 
with  spot  allowances  usable  in  the  year 
of  the  sale  and  advance  allowances 
usable  seven  years  after  the  sale. 

Proceeds  of  the  direct  sales  and  the 
auctions  will  be  transferred  on  a  pro- 
rata basis  to  the  owners  or  operators  of 
the  affected  units  from  whom  the 
allowances  were  withheld.**  Any 
allowances  o^ered  but  not  sold  at 
auction  will  returned  on  a  pro-rata  basis 
to  the  oKvners  or  operators  from  whom 
the  allowances  were  withheld. 

IV.  Discussion 

A.  Purpose  and  Objectives 

The  USofA  does  not  now  specify 
accounting  or  reporting  requirements  for 
allowances.  Several  aspects  of  the 
allowance  program  warrant  revisions  to 
the  USofA  and  corresponding  changes 
in  reporting  requirements.  These  aspects 
concern  the  classification,  valuation, 
expense  recognition,  sale  or  other        ^ 
disposition  and  reporting  of  allowances. 
A  number  of  alternative  accounting 
approaches  are  possible.  Thus,  revision 
of  the  USofA  is  needed  to  provide 
guidance,  uniformity  and  consistency  in 
accounting  and  reporting  for  the 
allowances.  Additionally,  revisions  of 
the  USofA  are  needed  to  provide 
accounts  and  instructions  for  regulatory- 
created  assets,  liabilities  and  related 
expenses,  including  those  related  to 
allowances. 


sales  and  auctions,  as  well  as  regulations  under 
which  certain  independent  power  producers  may 
obtain  written  guarantees  of  the  availability  of 
allowances  and  may  exercise  priority  in  purchasing 
allowances  through  the  direct  sale.  56  FR  23.744 
(May  23. 1901). 

«»  42  U.S.C.  7651o(cH6).  (dK3|. 
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B.  Accounting  for  Allowances 
1.  Account  Classification 

Allowances  meet  the  accounting 
definition  of  an  asset  *'  in  that  they 
confer  a  specific  legal  right  to  emit 
pollutants  from  fossil-fueled  generating 
units.  Allowances  have  characteristics 
that  could  be  used  to  support  their  asset 
classification  either  as;  (1)  Utility 
property  [i.e.,  plant  costs);  (2)  deferred 
charges:  (3)  financial  instruments;  or  (4) 
inventories  (fuel  or  other).  The 
Commission  must  select  the 
classification  that  best  reflects  the 
nature  of  the  allowances  and  promotes 
uniformity  of  accounting  practices. 

The  CAAA  define  an  allowance  as  a 
limited  authorization  to  emit,  during  or 
after  a  specified  calender  year,  one  ton 
of  sulfur  dioxide.  The  CAAA  state  that 
the  allowances  are  not  property  rights.'* 
Further,  allowances  usable  in  a 
specified  year  are  fungible,  i.e.,  they  are 
identical  in  character  and 
interchangeable.  Generally,  a  utility  can 
use  any  allowance  to  comply  with  the 
CAAA." 

A  utility  may  acquire  allowances  in 
essentially  four  ways.  The  first  is  by 
statute  as  a  matter  of  right;  the  CAAA 
require  EPA  to  allocate  specified 
numbers  of  allowances  to  affected 
public  utilities  in  perpetuity  at  no  cost. 
The  second  is  under  the  various  CAAA 
provisions  requiring  EPA  to  give 
additional  allowances  to  certain  utilities 
using  specified  compliance  options, 
some  of  which  may  require  some 
investment  or  other  expenditure  by  the 
utility.  *"  Third,  allowances  may  be 
obtained  through  direct  sales  and 
auctions  by  EPA.  Fourth,  allowances 
may  be  acquired  through  open  market 
purchases.  Public  utilities  may  reduce 
their  need  for  allowances  through  a 
number  of  strategies  for  complying  with 
the  CAAA's  emission  limitations, 
including  installing  flue  gas 
desulfurization  systems  [i.e.,  scrubbers), 
fuel  switching,  modifying  their 


UMI 


"  Assets  are  probable  future  economic  benefits 
obtained  or  controlled  by  a  particular  entity  as  a 
result  of  past  transactions  or  events.  Financial 
Accounting  Standards  Board  (FASB).  Financial 
Accounting  Concepts  Statement  No.  6.  Elements  of 
Financial  Statements.  ^  25  in  Accounting 
Statements — Original  Pronouncements  (1991). 

"  42  U.S.C.  7851b(f). 

»*  However,  a  relatively  small  number  of 
allowances,  such  as  those  granted  for  units 
repowered  with  a  qualifying  clean  coal  technology, 
may  not  be  transferred  or  used  by  any  other  source 
to  meet  emission  requirements.  42  U.S.C.  7651h(c). 

»  E.g..  42  U.S.C.  76S1C  (bHc)  (substitution  of 
units):  42  U.S.C.  7651c(d)  (installation  of 
technological  emission  reduction  system  to  achieve 
a  90  percent  emission  reduction):  42  U.S.C.  7651h 
(repowering  with  a  clean  coal  technology):  42  U.S.C 
7651c(r)  (energy  conservation  and  renewable 
energy). 


generation  mix,  retiring  or  reducing  use 
of  "dirty"  plants,  purchasing  power  and 
conservation. 

In  classifying  allowances  for 
accounting  purposes,  one  option  is  to 
classify  allowances  as  utility  plant,  on 
the  premise  that  the  allowances  are 
needed  for  operation  of  fossil-fueled 
generating  units,  and  can  be  viewed  as 
being  directly  related  to  the  generating 
unit  itself.  Arguably,  the  decision  to 
build  a  fossil-fueled  plant  may  be  based, 
in  paft,  on  the  cost  and  availability  of 
the  allowances  or  the  auxiliary  plant 
equipment  needed  to  reduce  emissions 
and,  thus,  the  need  for  allowances. 
According  to  this  argument,  as  the  cost 
of  the  utility  plant  is  capitalized,  so 
should  be  the  allowances.  If  the 
allowances  are  classified  as  part  of 
utility  plant,  then  the  appropriate 
account  in  which  to  record  allowances 
would  be  Account  303,  Miscellaneous 
Intangible  Plant.*^ 

A  second  option  is  to  classify 
allowances  as  miscellaneous  deferred 
charges  in  Account  186.  Miscellaneous 
Deferred  Debits.**  This  classification  is 
arguably  supported  by  the  CAAA's 
specification  that  the  allowances  are  not 
property  rights.  Additionally,  Account 
186,  a  "catch-all"  account,  may  be 
suitable  because  no  other  existing 
account  can  accommodate  an  asset  with 
the  characteristics  of  allowances. 

A  third  option  would  be  to  classify 
allowances  as  financial  instruments 
based  on  the  fact  that  allowances  can 
be  traded,  in  many  respects,  like 
securities.  If  viewed  as  financial 
instruments,  the  appropriate 
classiHcation  would  be  in  Account  124, 
Other  Investments.*" 

A  fourth  option  is  to  classify 
allowances  as  inventory.  The  fact  that 
allowances  are  required  only  when  a 
utility  bums  fuel  that  produces  sulfur 
dioxide  emissions  may  support 
classification  of  allowances  as  a 
component  of  the  cost  of  fuel  inventory, 
i.e.,  recordable  in  Account  151,  Fuel 
Stock." 

However,  another  inventory 
classification  option,  and  the  one  that 
the  Commission  proposes,  is  to  create 
two  new  inventory  accounts  for 
allowances.  The  accounts  would  be 
entitled  "Account  158.1,  Allowance 


"  Account  303  includes  the  cost  of  licenses, 
privileges,  and  other  intangible  property  necessary 
or  valuable  in  the  conduct  of  utility  operations.  18 
CFR  part  101.  Account  303. 

**  Account  186  includes  all  debits  not  provided 
for  elsewhere.  18  CFR  part  101.  Account  186. 

**  Account  124  includes  the  book  cost  of 
investments  not  accounted  for  elsewhere.  18  CFR 
part  101,  Account  124. 

'0  Account  151  includes  the  book  cost  of  fuel  on 
hand  18  CFR  part  101.  Account  151. 


Inventory"  and  "Account  158.2. 
Allowances  Withheld."  "  As 
contemplated,  these  accounts  would  not 
be  part  of  utility  plant,  fuel,  investments 
or  deferred  debits.  Instead,  the  accounts 
would  be  included  in  the  "Current  and 
Accrued  Assets"  section  of  the  Balance 
Sheet.  Since  the  Commission  is 
proposing  to  create  new  accounts  for 
allowances,  the  Commission  invites 
comments  on  whether  and,  if  so,  how 
the  proposed  regulations  should  apply  to 
already-filed  contracts  expressly  based 
on  the  existing  accounts  in  the  USofA, 
e.g.,  account-specific  cost-of-service 
formula  rates  or  joint  operating 
agreements. 

The  Commission  proposes  to  treat 
allowances  classified  in  Accounts  158.1 
and  158.2  as  inventories.  Similar  to 
inventories  of  manufacturing  or 
mercantile  enterprises,  a  public  utility's 
supply  of  allowances  consists  of  many 
identical  fungible  items  that  will  be  used 
in  the  production  process  or  held  for 
sale.  Allowances  can  be  used,  albeit 
indirectly,  in  the  production  of 
electricity,  similar  to  the  way 
inventories  of  raw  materials  and 
supplies  of  a  manufacturing  company 
are  used.  Because  a  utility  can  generally 
use  any  eligible  allowance  to  comply 
with  the  CAAA,  there  is  no  need,  for 
inventory  accoimting  purposes,  to 
separately  identify  which  allowances 
were  used;  '*  instead,  the  allowance 
inventory  need  only  be  reduced  by  the 
number  of  allowances  used  times  the 
unit  inventory  cost  for  each  allowance, 
as  is  the  generally  accepted  practice  in 
accounting  for  inventories.  Allowances 
are  not  subject  to  depreciation  or 
amortization  as  are  long-lived  assets 
(such  as  utility  plant)  used  in  the 
production  process  over  a  number  of 
periods.  Additionally,  inventory 
accounting  is  based  on  objective  and 
consistent  measures  of  costing  and  uses 
rational  and  systematic  approaches  for 
pricing  items  of  inventory  and 
determining  periodic  income.  The  data 
derived  from  an  inventory  accounting 
approach  will  give  utility  regulators 
meaningful  information  that  may  be 
useful  in  ratemaking  or  other  regulatory 
determinations. 


"  The  proposed  classification  would  allow  public 
utilities  to  include  allowances  first  usable  either 
currently  or  only  in  later  years  in  Accounts  158.1 
and  158.2. 

**  The  Commission  is  aware  that  EPA  is 
considering  a  proposal  for  allowances  to  be 
specifically  identified  through  serialization. 
Although  such  identification  may  be  appropriate  for 
other  purposes,  the  Commission  believes,  as 
explained  below,  that  in  this  instance  it  may  not  be 
an  appropriate  method  for  financial  accounting  and 
reporting  purposes. 
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Inventory"  and  "Account  158.2, 
Allowances  Withheld."  '*  As 
contemplated,  these  accounts  would  not 
be  part  of  utility  plant,  fuel,  investments 
or  deferred  debits.  Instead,  the  accounts 
would  be  included  in  the  "Current  and 
Accrued  Assets"  section  of  the  Balance 
Sheet.  Since  the  Commission  is 
proposing  to  create  new  accounts  for 
allowances,  the  Commission  invites 
comments  on  whether  and,  if  so,  how 
the  proposed  regulations  should  apply  to 
already-filed  contracts  expressly  based 
on  the  existing  accounts  in  the  USofA, 
e.g.,  account-specific  cost-of-service 
formula  rates  or  joint  operating 
agreements. 

The  Commission  proposes  to  treat 
allowances  classified  in  Accounts  158.1 
and  158.2  as  inventories.  Similar  to 
inventories  of  manufacturing  or 
mercantile  enterprises,  a  public  utility's 
supply  of  allowances  consists  of  many 
identical  fungible  items  that  will  be  used 
in  the  production  process  or  held  for 
sale.  Allowances  can  be  used,  albeit 
indirectly,  in  the  production  of 
electricity,  similar  to  the  way 
inventories  of  raw  materials  and 
supplies  of  a  manufacturing  company 
are  used.  Because  a  utility  can  generally 
use  any  eligible  allowance  to  comply 
with  the  CAAA,  there  is  no  need,  for 
inventory  accoimting  purposes,  to 
separately  identify  which  allowances 
were  used;  '*  instead,  the  allowance 
inventory  need  only  be  reduced  by  the 
number  of  allowances  used  times  the 
unit  inventory  cost  for  each  allowance, 
as  is  the  generally  accepted  practice  in 
accounting  for  inventories.  Allowances 
are  not  subject  to  depreciation  or 
amortization  as  are  long-lived  assets 
(such  as  utility  plant)  used  in  the 
production  process  over  a  number  of 
periods.  Additionally,  inventory 
accounting  is  based  on  objective  and 
consistent  measures  of  costing  and  uses 
rational  and  systematic  approaches  for 
pricing  items  of  inventory  and 
determining  periodic  income.  The  data 
derived  from  an  inventory  accounting 
approach  will  give  utility  regulators 
meaningful  information  that  may  be 
useful  in  ratemaking  or  other  regulatory 
determinations. 


"  The  proposed  classification  would  allow  public 
utilities  to  include  allowances  first  usable  either 
currently  or  only  in  later  years  in  Accounts  158.1 
and  158.2. 

"  The  Commission  is  aware  that  EPA  is 
considering  a  proposal  for  allowances  lo  be 
specirically  identified  through  serialization. 
Although  such  identification  may  be  appropriate  for 
other  purposes,  the  Commission  believes,  as 
explained  below,  that  in  this  instance  it  may  not  be 
an  appropriate  method  for  financial  accounting  and 
reporting  purposes. 
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The  new  accounts  for  allowances  will 
enhance  the  relevance  and  reliability  of 
the  information  about  allowances."  By 
using  new  accounts  for  allowances,  the 
Commission  believes  that  it  may  avoid 
any  preconceptions  that  might  arise 
about  the  nature  of  the  allowances  if 
one  of  the  existing  accounts  were  used. 
No  attempt  would  be  made  in  the 
accounting  records  to  correlate  specific 
allowances  %vith  the  various  compliance 
strategies  public  utilities  may  decide  to 
use  (e.g..  scrubbers,  compliance  coal, 
fuel  switching,  purchased  power, 
conservation).  Consequently,  Account 
158.1  and  158.2  classiRcation  would  not 
suggest  or  dictate  any  particular 
ratemaking  treatment  for  the  allowances 
and  would  therefore  be  consistent  with 
the  Commission's  stated  objective  of 
being  "rate-neutral." 

2.  Accounting  Measurements  of 
Allowances 

a.  General  rule.  The  next  step  in 
accounting  for  allowances  is  measuring 
the  value  of  the  allowances.  Five 
different  attributes  of  an  asset  are 
commonly  used  for  measuring  its  value: 
(1)  Its  historical  cost;  (2)  its  current  cost: 
(3)  its  fair  market  value;  (4)  its  net 
realizable  value;  and  (5)  the  present 
value  of  future  cash  flows  expected  to 
be  generated  by  the  asset.**  These 
attributes  are  discussed  below.  The 
choice  of  which  attribute(s)  to  use  to 
measure  an  asset's  value  depends  on  the 
nature  of  the  asset  and  the  relevance 
and  reliability  of  the  various  attributes. 

Generally,  valuation  of  most  major 
classes  of  assets  {property,  plant, 
equipment  and  most  inventories)  is 
based  on  historical  cost  Historical  cost 
is  the  amount  of  cash  or  its  equivalent 
paid  to  acquire  an  asset  i.e..  its 
historical  exchange  price."  The 


*'  Relevance  in  an  accounting  serue  refers  not 
only  to  the  pertinence  of  the  information  lo  the 
matter  in  question,  but  also  to  the  information's 
capacity  to  make  a  difference  in  decisions  made  by 
users  of  the  informatioa  See  FASB.  Financial 
Accounting  Concepts  Statement  No.  2.  Qualitative 
Characteristics  of  Accounting  Informatioa  11 40-57 
in  Accounting  Standards — Original  Pronouncements 
(1901). 

To  be  reliable,  information  must  be 
representationally  faithful  (i.e..  represent  what  it 
purports  to  represent),  verifiable,  free  from  error 
and  neutral  [i.e..  free  from  bias).  Id.  at  11  SS-llO. 

**  See  FASB.  Financial  Accounting  Concepts 
Statement  No.  5,  Recognition  and  Measurement  in 
Financial  Statements  of  Business  Enterprises,  in 
Accounting  Standards — Original  Pronouncements 
(1991). 

"  The  USofA  defines  "cost"  as  the  amount  of 
money  actually  paid  for  property  or  services  or. 
when  the  consideration  given  is  other  than  cash,  the 
value  determinad  on  a  cash  basis.  18  CFR  part  101. 
Definition  No.  9. 


Commission  uses  historical  cost  for 
valuing  inventories  of  plant  materials 
and  operating  supplies,  as  well  as  most 
other  utility  assets.  However,  the 
Commission  measures  the  value  of 
utility  plant  based  on  original  cost, 
which  is  the  historical  cost  to  the  person 
first  devoting  utility  plant  to  public 
service."  There  is  an  Important 
distinction  between  historical  cost  end 
original  cost  The  original  cost  of  utility 
plant  does  not  change,  even  upon  sale  or 
transfer  of  the  asset.  Conversely,  the 
historical  cost  of  an  asset  can  change: 
generally,  it  is  the  amount  paid  by  an 
asset's  most  recent  puft;haser. 

In  contrast,  ciurent  cost  is  the  amount 
of  cash,  or  its  equivalent  that  a 
particular  entity  would  have  to  pay  to 
acquire  the  same  or  an  equivalent  asset 
currently.  This  attribute  is  sometimes 
used  to  measure  an  inventory's  residual 
usefulness. 

Fair  market  value  is  ^e  amount  at 
which  an  allowance  could  reasonably 
be  sold  in  a  transaction  between  a 
willing  buyer  and  a  willing  seller  other 
than  in  a  forced  or  liquidation  sale.  This 
attribute  may  be  used  for,  inter  alia. 
assets  expected  to  be  sold  at  prices 
below  their  previously  reported  value, 
such  as  some  investments  in  marketable 
securities. 

Net  realizable  value  is  the  non- 
discounted  amount  of  cash  or  its 
equivalent  less  direct  costs,  expected  to 
be  realized  by  a  particular  entity  upon 
sale  or  conversion  of  an  asset.  Short- 
term  receivables  and  some  inventories 
are  reported  at  their  net  realizable 
values. 

Present  value,  used  for  reporting  long- 
term  receivables/payables,  is  the 
discounted  value  of  net  future  cash  flow 
from  the  sale  or  conversion  of  an  asset 
or  liability. 

The  Commission  proposes  that  public 
utilities  use  historical  cost  for  measuring 
the  value  of  allowances.  Historical  cost 
is  the  generally  accepted  measure  of  the 
value  of  intangible  assets,  such  as 
franchises,  patents,  trademarks  and 
other  rights. ^^  Historical  cost  is  readily 
ascertainable  and  verifiable,  free  from 
bias  and  useful  to  regulators,  investors 
and  other  users  of  a  utility's  financial 
statements. 

The  Commission  believes  that  the  use 
of  original  cost  may  not  be  appropriate 
for  several  reasons.  First  under  this 
proposed  rule,  the  Commission  would 
not  consider  allowances,  for  accounting 
purposes,  to  be  utility  plant  subject  to 

>*  See  18  CFR  part  101,  Definition  No.  23. 

="  See  FASB.  Accounting  f>rinciples  Board 
Opinion  No.  17.  Intangible  Assets.  H  IS  and  25.  in 
Accounting  Standarda— Original  Pronouncements 
(1991). 


the  Commission's  original  cost 
requirements.  Second,  use  of  original 
cost  would  not  provide  public  utilities  or 
financial  statement  users,  including 
regulators,  with  relevant  information  on 
the  cost  of  traded  allowances.  Third,  use 
of  original  cost  may  have  the 
undesirable  result  of  discouraging  the 
development  of  an  efficient  market  for 
the  allowances. 

Therefore,  the  Commission  proposes 
that  all  allowances  be  recorded  at 
historical  cost  Under  this  proposal, 
allowances  obtained  from  EPA  at  no 
cost  to  the  recipient  "  would  be 
recorded  at  zero  cost"  while  purchased 
allowances  would  be  recorded  at  their 
historical  exchange  price.*° 

If  allowances  are  acquired  as  pari  of  a 
"package"  with  equipment  fuel,  or 
electricity,  the  historical  cost  of  the 
allowances  should  be  determined  based 
upon  their  fair  market  value.  If  a  utility 
acquires  a  stream  of  allowances  that  are 
eligible  for  use  in  different  years,  the 
cost  of  the  full  set  of  allowances  should 
be  allocated  among  the  individual 
allowances  based  upon  their  fair  market 
value,  if  possible.  If  fair  market  value  is 
not  ascertainable,  the  cost  of  the  set  of 
allowances  should  be  allocated  based 
on  each  allowance's  present  value.*' 
The  Commission  invites  comments, 
however,  on  whether  other  allocation 
measures  may  be  more  appropriate  and. 
if  so,  why. 

For  detennining  present  value,  the 
Commission  proposes,  for  uniformity 
and  comparability  among  public 
utilities,  the  use  of  a  discount  rate  that  is 
based  on  a  risk-free  interest  rate. 


"  Allowances  obtained  from  EPA  include  those 
obtained  through  anruial  allocations  as  a  matter  of 
statutory  right  and  those  for  which  a  utility  may 
qualify  by  using  certain  compliance  options, 
includmg  making  certain  Invetlmenis  or  other 
expenditures.  The  cost  of  any  such  investments  or 
expenditures  would  be  accounted  for  independent 
of  the  allowances  obtained  as  a  result  of  such 
investments  or  expenditures,  in  the  accounts 
already  established  for  such  costs  tn  the  USofA. 

**  Annual  allowance  allocations  should  be 
included  in  inventory  balaitces  as  of  January  1  of 
each  year. 

«•  However  as  explained  below,  historical  cost 
would  not  be  appropriate  for  transactions  between 
a  regulated  company  and  its  affiliates. 

*■  For  example,  assume  on  January  1. 199S,  a 
ulillty  acquires  a  stream  of  ten  allowances  for 
$10,000.  with  one  allowance  eligible  for  use  in  each 
year  1995  through  2004.  Since,  at  any  given  time,  an 
allowance  currently  eligible  for  use  is  likely  to  be 
more  valuable  than  one  first  usable  only  ten  years 
later,  the  utility  would  assign  the  total  $10,000 
purchase  price  according  to  each  allowance's 
present  value.  Thus,  the  allowance  eligible  for  use 
in  199S  would  be  assigned  a  larger  value  than  the 
allowance  first  usable  In  2004  Using  a  four  percent 
discount  rale,  for  example,  the  present  value  of  the 
1995  allowance  would  be  $1,185,  while  the  present 
value  of  the  allowance  usable  In  2004  would  be 
$832. 
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Specifically,  the  Commission  proposes 
the  use  of  the  interest  rate  on  ten-year 
government  bonds  (reported  as  the 
Treasury  Department's  ten-year 
constant  maturity  series]  in  effect  during 
the  month  of  acquisition.  This  measure 
is  readily  available,  objective  and 
reflective  of  changing  economic 
conditions.  This  rate  has  also  been  used 
by  the  Commission  in  updating  the 
return  on  equity  in  cases.**  As  with  the 
allocation  measures,  however,  the 
Commission  invites  comments  on 
whether  other  discount  rates  may  be 
more  appropriate  and,  if  so.  why. 

For  allowances  acquired  from 
affiliated  companies,  the  Commission 
believes  that  the  acquiring  company 
should  record  as  its  cost  the  inventory 
cost  of  the  affihated  entity  that  first 
obtained  the  allowances.  Affiliated 
companies,  unlike  non-affiliates 
engaging  in  market  transactions,  cannot 
be  presumed  to  be  dealing  at  arm's 
length;  affiliated  trades  cannot  be 
presumed  to  be  competitive,  free-market 
dealings.  Where  a  utility  acquires 
allowances  from  an  affiliate  at  amounts 
other  than  the  affiliated  group's 
historical  cost,  the  difference  should  be 
recognized  as  equity  contributions 
between  affiliates.*' 

b.  Accounting  for  Allowance  Futures. 
The  Chicago  Board  of  Trade  has 
proposed  to  establish  a  futures  market 
for  trading  CAAA  allowances.  The 
Commodities  Future  Trading 
Commission  and  other  regulatory 
authorities  have  not  yet  acted  on  the 
proposal.  The  success  of  the  proposal,  if 
approved,  will  ultimately  depend  on  the 
extent  of  trading  in  allowance  futures 
contracts.  The  effect  of  a  futures  market 
in  allowances  on  public  utilities  is  not 
yet  known.  However,  public  utilities 
may  become  active  in  this  market. 

In  general,  a  futures  contract  is  an 
agreement  between  a  futures  exchange 
clearinghouse  and  a  buyer  or  seller  to 
buy  or  sell  a  financial  instrument  of 
commodity  on  a  specified  future  date. 
The  buyers  and  sellers  are  either 
"commercials. "  i.e.,  those  who  produce 
or  use  the  commodity  in  their  trade  or 
business,  or  speculators.  Commercials 
use  futures  contracts  to  protect 
themselves  from  unfavorable  price 
changes.  This  practice  is  commonly 
referred  to  as  hedging.  Speculators 
assume  the  risk  that  commercials  are 
unwilling  to  accept,  i.e.,  the  risk  of 
unfavorable  price  changes.  Speculators 
seek  to  make  a  profit  based  on  their 


expectation  of  future  prices.  The 
Commission  expects  that  most  public 
utilities  in  the  allowance  futures  market 
will  be  hedgers. 

The  Commission  is  proposing 
accounting  instructions  requiring  public 
utilities  to  defer  the  costs  or  benefits 
from  hedging  transactions  **  and 
include  such  amounts  in  inventory 
values  (Account  158.1)  when  the  related 
allowances  are  acquired,  sold  or 
otherwise  disposed  of.  As  proposed,  this 
accounting  would  be  appropriate  only 
when  the  utility,  at  the  time  it  enters  into 
the  futures  contract,  designates  the 
transaction  in  contemporaneous 
documents  as  one  entered  into  for 
hedging  purposes.  Where  the  costs  or 
benefits  of  hedging  transactions  are  not 
identifiable  with  specific  allowances, 
the  amounts  should  be  included  in 
inventory  values  when  the  futures 
contract  is  closed.  This  proposed 
accounting  requirement  is  intended  to 
result  in  recognizing  the  costs  and 
benefits  from  hedging  activity  in  income 
when  the  related  allowances  are 
recognized  in  income.  The  Commission 
believes  that  this  result  is  appropriate 
since  the  purpose  of  the  hedging 
transaction  is  to  offset  the  actual  prices 
ultimately  paid  or  received  for  the 
allowance. 

The  Commission  believes  that 
allowance  transactions  entered  into  for 
the  purpose  of  speculating  should  not 
affect  inventory  pricing,  since  they  do 
not  relate  to  utility  operations.  Any 
costs  of  benefits  incurred  or  realized 
through  such  transactions  should  be 
charged  or  credited  to  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
Account  426.5,  Other  Deductions,  as 
appropriate. 

c.  Value  of  allowances  acquired 
through  exchanges.  Most  transactions 
involving  allowances  will  probably 
involve  the  direct  purchase  of  such 
allowances  (monetary  transactions). 
Some  public  utilities,  however,  if  there 
are  operational  benefits  in  doing  so,  may 
enter  into  either  exchanges  with  another 
entity  (nonmonetary  transactions)  *'  or 
exchanges  with  "boot"  (a  combination 
of  monetary  and  nonmonetary 
transactions). 

Consistent  with  the  proposal  to  adopt 
historical  cost  as  the  measure  of  the 
carrying  value  of  allowances,  the 
Commission  proposes  that  public 
utilities  account  for  allowances  received 


"  E.g..  Boston  Edison  Co.  v.  FERC  885  F.2d  962. 
9«6-67  (Ist  Cir.  1989). 

*'  The  equity  contributions  should  be  recorded  in 
Account  211.  Miscellaneous  Paid-in  Capital.  18  CFR 
part  101.  Account  211. 


**  The  costs  or  benefits  from  hedging  transactions 
should  be  deferred  in  Account  186,  Miscellaneous 
Deferred  Debits,  or  Account  253,  Other  Deferred 
Credits,  as  appropriate. 

**  For  example,  a  utility  may  exchange 
allowances  usable  in  the  current  year  for 
allowances  usable  only  In  future  years. 


in  exchanges  based  on  the  recorded 
inventory  value  of  the  allowances 
relinguished.  Therefore,  where  no  boot 
is  involved,  the  value  of  the  allowances 
received  in  an  exchange  would  be  the 
same  as  the  inventory  cost  of  the 
allowances  given  in  exchange. 

When  a  utility  must  give  up  boot  in  an 
exchange  transaction,  the  Commission 
proposes  that  the  recordable  cost  of  the 
newly-acquired  allowance  be  the  sum  of 
the  inventory  cost  of  the  allowances 
given  up  and  the  monetary 
consideration  paid  in  boot  for  the 
newly-acquired  allowances. 

In  determining  the  historical  cost  of 
the  allowances  received  by  a  utility  also 
receiving  boot,  the  Commission 
proposes  that  a  gain  (or  loss)  be 
recorded  to  the  extent  that  the  amount 
of  boot  received  exceeds  a 
proportionate  share  of  the  recorded 
weighted  average  inventory  cost  of  the 
allowance  surrendered.  The 
proportionate  share  would  be  based 
upon  the  ration  of  the  monetary 
consideration  received  [i.e.,  boot)  to  the 
total  consideration  received  (monetary 
consideration  plus  the  fair  market  value 
of  the  allowances  received),  or.  if  more 
clearly  evident,  the  fair  value  of  the 
allowances  transferred. 

The  historical  cost  of  the  allowances 
received  *•  would  be  equal  to  the 
amount  derived  by  subtracting  the 
difference  between  the  boot  received 
and  the  gain  from  the  old  inventory  cost. 
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3.  Inventory  Methods  for  Allowances 

a.  General  method.  One  of  the  more 
significant  issues  in  inventory 


**  The  following  examples  illustrate  these 
principles,  where  Utility  A  exchanges  allowances 
for  a  combination  of  allowances  plus  boot  from 
Utility  B: 
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in  exchanges  based  on  the  recorded 
inventory  value  of  the  allowances 
relinguished.  Therefore,  where  no  boot 
is  involved,  the  value  of  the  allowances 
received  in  an  exchange  would  be  the 
same  as  the  inventory  cost  of  the 
allowances  given  in  exchange. 

When  a  utility  must  give  up  boot  in  an 
exchange  transaction,  the  Commission 
proposes  that  the  recordable  cost  of  the 
newly-acquired  allowance  be  the  sum  of 
the  inventory  cost  of  the  allowances 
given  up  and  the  monetary 
consideration  paid  in  boot  for  the 
newly-acquired  allowances. 

In  determining  the  historical  cost  of 
the  allowances  received  by  a  utility  also 
receiving  boot,  the  Commission 
proposes  that  a  gain  (or  loss]  be 
recorded  to  the  extent  that  the  amount 
of  boot  received  exceeds  a 
proportionate  share  of  the  recorded 
weighted  average  inventory  cost  of  the 
allowance  surrendered.  The 
proportionate  share  would  be  based 
upon  the  ration  of  the  monetary 
consideration  received  (i.e.,  boot)  to  the 
total  consideration  received  (monetary 
consideration  plus  the  fair  market  value 
of  the  allowances  received),  or,  if  more 
clearly  evident,  the  fair  value  of  the 
allowances  transferred. 

The  historical  cost  of  the  allowances 
received  *•  would  be  equal  to  the 
amount  derived  by  subtracting  the 
difference  between  the  boot  received 
and  the  gain  from  the  old  inventory  cost. 
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3.  Inventory  Methods  for  Allowances 

a.  General  method.  One  of  the  more 
significant  issues  in  inventory 


**  The  following  examples  illustrate  these 
principles,  where  Utility  A  exchanges  allowances 
for  a  combination  of  allowances  plus  boot  from 
Utility  B: 


accounting  is  the  determination  of  the 
unit  cost  of  items  issued  from  inventory. 
When  identical  units  of  a  particular  item 
(such  as  allowances)  are  acquired  at 
different  times  and  different  prices,  the 
unit  cost  of  the  inventory  must  be 
determined  in  order  to  compute  the  cost 
of  the  allowances  used  in  the  production 
process  (or  sold  or  traded)  and  the  cost 
assignable  to  the  remaining  inventory. 
To  do  this,  it  is  appropriate  to  consider 
generally  accepted  inventory  valuation 
methods. 

Although  specific  identification  is  an 
acceptable  inventory  costing  method  in 
some  situations  and  satisfactorily 
matches  costs  with  revenues,  the 
Commission  believes  that  its  use  may 
not  be  appropriate  for  financial 
accounting  and  reporting  for 
allowances.  When  units  of  inventory  are 
identical  and  interchangeable,  as  are 
allowances,  the  specific  identification 
method  allows  management  undue 
discretion  in  determining  income  and 
inventory  balances,  through  the  choice 
of  particular  units  for  use  or  sale.  With 
respect  to  fungible  inventories,  the 
specific  identification  method  cannot  be 
relied  on  to  produce  unbiased 
accounting  information.  Therefore,  the 
Commission  believes  that  the  specific 
identification  method  is  not  appropriate 
in  costing  allowances  for  accounting 
purposes. 

Other  generally  accepted  inventory 
valuation  methods  include  "First-In, 
First-Out"  (FIFO),  Weighted  Average 
Cost,  and  "Last-In,  First-Out"  (LIFO). 
The  choice  of  FIFO,  Weighted  Average 
Cost,  or  LIFO  turns  on  which  method 
reflects  periodic  income  most  precisely 
under  the  circumstances,  i.e.,  which 
method  best  matches  the  cost  of 
inventories  with  the  revenues  produced 
from  the  use  or  other  disposition  of  the 
inventories. 

The  FIFO  method  is  based  on  the 
assumption  that  costs  should  be  charged 
against  revenue  in  the  order  in  which 
they  were  incurred.  This  method  is  used 
most  frequently  for  inventories  of 
perishable  merchandise  and  other  goods 
for  which  style  or  model  changes  are 
frequent  and  when  inventory  is 
generally  disposed  of  in  the  order  of  its 
acquisition.  The  FIFO  method  yields 
higher  net  income  in  periods  of 
inventory  price  increases  and  lower  net 
income  in  periods  of  inventory  price 
decreases  than  do  the  other  two 
methods.  FIFO  therefore  accentuates  the 
effect  of  inflation  and  deflation  on  a 
utility's  income.  However,  FIFO  results 
in  ending  inventory  balances  that  more 
closely  approximate  the  current 
replacement  cost  of  the  inventory. 

The  LIFO  inventory  method  results  in 
effects  opposite  to  those  of  FIFO.  When 


inventory  prices  rise,  the  LIFO  method 
results  in  the  lowest  net  income  and  the 
lowest  ending  inventory  balances.  The 
converse  is  true  in  periods  of  declining 
inventory  prices.  UFO  minimizes  the 
effect  of  inventory  price  trends  on  net 
income  by  matching  the  most  recent  unit 
inventory  costs  to  revenues  generated 
during  the  current  period.  UFO  produces 
earnings  that  are  fully  available  to  a 
utility,  i.e.,  that  are  not  needed  to 
replace  higher-cost  inventories  (in  a 
period  of  rising  inventory  prices). 
Therefore,  the  UFO  method  may  be 
attractive  from  the  standpoint  of  income 
recognition. 

However,  the  LIFO  method  usually 
does  not  reflect  the  actual  flow  of 
inventory;  it  rests  on  the  unrealistic 
assumption  that  the  latest  acquisitions 
are  used  first.  The  UFO  method  may 
also  be  less  objectionable  than  FIFO  or 
Weighted  Average  Cost  in  the  extent  to 
which  it  allows  management  to 
determine  income  and  inventory 
balances  through  the  timing  of  inventory 
acquisitions.*'  Additionally,  under 
UFO,  inventory  balances  will  be  lower 
in  periods  of  rising  inventory  prices 
(since  they  reflect  the  cost  of  inventories 
of  prior  periods  when  prices  were  lower) 
and  may  distort  working  capital 
measurements. 

The  Weighted  Average  Cost  method  is 
based  on  the  assumption  that  costs 
should  be  charged  against  revenue  on 
the  basis  of  an  average  cost.  The 
weighted  average  is  determined  by 
dividing  the  total  costs  by  the  total 
number  of  units  in  inventory.**  In  a 
sense,  the  Weighted  Average  Cost 
method  is  a  compromise  between  FIFO 
and  LIFO  in  that  the  effect  of  price 
trends  is  averaged;  for  any  given  series 
of  acquisitions,  the  weighted  average 
cost  will  be  the  same  regardless  of  the 
direction  of  price  trends.  The  Weighted 
Average  Cost  method  assumes  a 
complete  commingling  of  costs  for  units 
acquired  with  costs  for  units  on  hand. 
This  method  is  realistic  where  identical 
inventory  units  are  intermingled.  Unlike 
the  other  methods,  the  Weighted 
Average  Cost  method  provides  the  same 
cost  for  similar  items  of  equal  utility. 
This  method  also  has  the  advantage  of 


*'  For  example,  to  increase  income  when  prices 
are  rising,  purchases  may  be  made  at  the  end  of  the 
accounting  period  so  that  the  lower  costs  of  prior 
periods  would  be  used  in  determining  the  cost  of 
inventories  used  during  the  period.  Conversely, 
income  could  be  reduced  if  additional  purchases  are 
made  during  the  accounting  period,  though  not 
required,  and  the  purchase  price  of  the  latest 
purchases  are  used  in  determining  income. 

*•  The  weighted  average  unit  cost  of  inventory 
issued  (used)  during  a  month  is  calculated  as  the 
sum  of  the  beginning  inventory  balance  plus 
purchases  during  the  month,  divided  by  total  units 
available  for  use  during  the  month. 


objectivity  in  that  it  limits  management 
discretion  in  determining  income  and 
inventory  balances. 

The  Commission  proposes  to  use  the 
Weighted  Average  Cost  method  for 
allowance  inventories.  This  method 
provides  a  rational,  systematic,  and 
objective  measure  of  the  cost  of 
allowances  used  or  sold  during  a  period 
and  mitigates  the  effect  of  price  changes 
on  income  and  inventory  balances. 
Additionally,  the  Weighted  Average 
Cost  method,  unlike  FIFO  or  LIFO, 
assigns  a  portion  of  the  total  cost  of  the 
allowance  inventory  to  each  unit 
thereby  recognizing  the  equal  utility  of 
each  allowance  and  avoiding 
disproportionate  costing  of  allowances. 

As  noted  above,  the  Commission  does 
not  intend  the  proposed  rule  to  proscribe 
regulatory  commissions  (including  this 
Commission)  from  adopting  particular 
treatments  for  ralemaking  purposes. 
Therefore,  should  a  regulatory 
commission  require  utilities  under  its 
jurisdiction  to  use  another  inventory 
method  for  ratemaking  purposes  the 
resulting  differences  in  allowance 
inventory  values  and  expense  amounts 
for  rate  and  accounting  purposes  would 
be  recognized  in  each  affected  utility's 
books  of  accounts  as  regulatory  assets 
and  liabilities,  as  discussed  below. 

For  example,  assume  that  a  state 
commission  regulating  a  public  utility 
adopts  a  ratemaking  policy  requiring 
that  the  first  allowance  sold  by  the 
utility  in  a  given  year  (as  opposed  to 
allowances  used  for  compliance 
purposes)  be  treated  for  retail 
ratemaking  purposes  as  having  the 
acquisition  cost  of  the  highest  cost 
allowance  acquired  that  year,  that  the 
second  allowance  sold  be  treated  as 
having  the  acquisition  cost  of  the  second 
highest  cost  allowance  acquired,  etc. 
Also  assume  that  in  the  given  year,  the 
utility  buys  one  allowance  for  $600,  buys 
another  allowance  for  $400  and  is 
allocated  eight  cost-free  allowances  by 
EPA.  The  utility's  allowance  inventory 
for  the  year  thus  contains  10  allowances 
with  a  total  cost  of  $1,000.  When  the 
utility  first  sells  an  allowance,  it  would 
record  a  regulatory  liability  reflecting 
the  retail  portion  of  the  $500  difference 
between  the  $100  inventory  issuance 
cost  for  accounting  purposes 
(determined  by  weighted  average  cost) 
and  the  $600  cost  for  retail  ratemaking 
purposes  (determined  by  specific 
identification).  When  the  utility  next 
sells  an  allowance,  it  would  record  a 
regulatory  liability  reflecting  the  retail 
portion  of  the  $300  difference  between 
the  $100  cost  for  accounting  purposes 
and  the  $400  cost  for  retail  ratemaking 
purposes.  When  the  utility  uses  or  sells 
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each  of  the  remaining  eight  allowances, 
the  inventory  issuance  cost  would  be 
$100  for  accounting  purposes  but  $0  for 
retail  ratemaking  purposes.  The 
regulatory  liability  thus  would  be 
amortized  (extinguished)  to  match  the 
ratemaking  treatment.  By  so  doing,  the 
economic  effect  of  regulation  is  properly 
reflected  in  the  utility's  net  income. 

As  another  example,  assume  that  the 
state  in  the  preceding  example  required 
the  utility  to  use  FIFO  for  retail 
ratemaking  purposes  and  that  the  utility 
first  obtained  its  eight  cost-free 
allowances,  next  bought  the  $600 
allowance  and  then  bought  the  S400 
allowance.  As  the  utility  uses  each  of 
the  first  eight  allowances,  the  utility 
would  record  a  regulatory  asset 
reflecting  the  retail  portion  of  the  $100 
difference  between  the  $100  cost  for 
accounting  purposes  and  the  $0  cost  for 
retail  ratemaking  purposes,  thus 
accumulating  a  total  regulatory  asset 
balance  for  the  first  eight  allowances  of 
$800  times  the  retail  pro  rata  share. 
When  the  utility  uses  its  ninth 
allowance,  this  balance  would  be 
reduced  by  the  retail  portion  of  the  $500 
difference  between  the  $100  cost  for 
accounting  purposes  and  the  $600  cost 
for  retail  ratemaking  purposes.  When 
the  utility  uses  its  tenth  allowance,  the 
remaining  balance  would  be  reduced 
(extinguished)  by  the  retail  portion  of 
the  $300  difference  between  the  $100 
cost  for  accounting  purposes  and  the 
$400  cost  for  retail  ratemaking  purposes. 
These  examples  demonstrate  that  the 
proposed  accounting  rules  are  flexible 
enough  to  accommodate  various 
ratemaking  treatments,  without 
requiring  any  particular  treatment.*^ 

b.  Vintaging  of  allowances.  The 
Commission  must  also  address  whether 
a  utility  should  group  all  allowances 
together  in  a  single  inventory  or  should 
instead  group  allowances  by  vintage, 
i.e.,  by  the  year  in  which  the  allowances 
are  first  eligible  for  use.*"  The 


UMI 


'•  While  these  examples  are  limited  to  the  effects 
of  different  inventory  accounting  methods,  the  same 
principles  would  apply  to  the  effects  of  other 
differences  between  accounting  and  ratemaking. 
including  those  related  to  the  valuation  and  sale  of 
allowances. 

">  Allowances  allocated  annually  by  EPA  ar« 
usable  in  or  after  the  year  issued.  Allowances 
acquired  through  EPA-sponsored  sales  or  auctions 
are  either  "spot"  or  "advance"  allowances.  Spot 
allowances  are  usable  during  the  current  (or  future 
years)  while  advance  allowances  may  be  used  only 
in  or  after  the  seventh  year  after  they  are  first 
offered  for  sale.  Because  the  CAAA  permit 
allowances  to  be  transferred  or  sold  before  EPA 
issues  the  allowances,  public  utilities  may  obtain 
allowances  from  others  that  are  first  usable  only  in 
specified  future  years. 


Commission  proposes  the  use  of 
vintaging  because  it  appears  to  produce 
the  most  accurate  results.  Under  this 
approach,  only  those  allowances  eligible 
for  use  during  the  current  year 
(including  allowances  carried  over  from 
prior  years)  would  be  included  in  the 
determination  of  the  weighted  average 
cost  of  the  vintage.  This  method  is 
reasonable  because  allowances  not 
usable  in  the  current  year  cannot  be 
"withdrawn"  from  the  allowance 
inventory  during  the  current  year. 
Likewise,  allowances  first  eligible  for 
use  in  a  future  year  would  be 
appropriately  segregated  by  future 
vintage  year.  In  this  way,  only  those 
allowances  usable  in  each  future  vintage 
year  would  be  included  in  the  weighted 
average  cost  determinations  for  that 
year."  Therefore,  the  Commission 
proposes  to  require  public  utilities  to 
maintain  supporting  records  for 
Accounts  158.1  and  158.2  by  vintage  that 
include  the  number  and  cost  of 
allowances  eligible  for  use  in  each 
year.** 

c.  Withheld  allowances.  Public 
utilities  will  also  need  to  account  for 
allocated  allowances  that  are  withheld 
by  EPA  for  sale  or  auction.  Section  416 
of  the  CAAA  requires  EPA  to  withhold 
2.8  percent  of  the  annual  allocation  of 
allowances  beginning  in  1995.*'  The 
CAAA  provide  that  proceeds  of  the 
sales  and  auctions  will  be  distributed  to 
the  public  utilities  within  90  days  after 
the  sale  or  auction.  Any  unsold 
allowances  will  be  returned  to  the 
public  utilities  from  whom  the 
allowances  were  withheld. 

Because  the  withheld  allowances  are 
not  available  for  use  by  the  utility,  the 
Commission  proposes  that  they  be 
accounted  for  separately  from  those 
allowances  that  are  available  for  use  by 
the  utility.  For  this  reason,  the 
Commission  proposes  to  establish  a 
separate,  but  parallel,  inventory 
account.  New  Account  158.2, 
Allowances  Withheld,  would  be  used  to 
record  the  acquisition  cost  of 
allowances  owned  by  the  utility  but 
withheld  by  EPA.  .As  with  allowances 
classified  in  Account  158.1,  a  vintaged 
Weighted  Average  Cost  method  would 
be  used  for  pricing  allowances 


"  Public  utilities  would  need  to  know  the 
inventory  carrying  cost  of  allowances  in  each 
vintage  year  to  determine,  inter  alia,  the  gain  or  lost 
upon  sale  or  other  disposition  of  such  allowances. 

••  These  records  will  allow  verification  of 
weighted  average  inventory  cost  and  may  provide 
useful  information  for  ratemaking  purposes. 

*'  Specifically,  section  416  requires  EPA  to 
withhold  2.8  percent  of  the  allocation  of  allowances 
for  each  year  from  1995  through  1999  inclusive  and 
2.8  percent  of  the  basic  Phase  11  allowance 
allocation  for  each  year  beginning  in  the  year  2000. 
42  U.S.C.  76510(b). 


withdrawn  from  Account  158.2 
inventory.**  Gains  or  losses  on  sales  of 
withheld  allowances  would  be 
accounted  for  in  the  same  manner  as 
sales  of  allowances  recorded  in  Account 
158.1,  as  discussed  more  fully  below. 
The  cost  of  allowances  returned  to  the 
utility  by  EPA  would  be  transferred 
from  Account  158.2  to  Account  158.1  at 
their  weighted  average  inventory  cost. 

4.  Expense  Recognition  of  Allowances 

When  allowances  are  used  to  comply 
with  the  CAAA,  their  inventory  cost 
should  be  charged  to  expense.  The  first 
issue  regarding  the  charge  to  expense  is 
when  to  make  the  charge.  Three  options 
are  to:  (1)  Expense  monthly  the  number 
of  allowances,  including  fractional 
amounts,  corresponding  to  the  amount 
of  sulfur  dioxide  emitted;  (2)  expense 
the  allowances  in  discrete  units  [i.e.,  one 
allowance)  as  each  ton  of  sulfur  dioxide 
is  emitted:  or  (3)  expense  the  allowances 
when  the  total  number  of  allowances 
required  for  the  year  is  known. 

The  Commission  proposes  to  adopt 
the  first  option,  i.e.,  to  require  expense 
recognition  of  allowances  on  a  monthly 
basis.  This  approach  is  consistent  with 
the  principle  of  accrual  accoimting  and 
with  the  accrual  accounting 
requirements  of  the  USofA.**  Accrual 
accounting  recognizes  the  effects  of 
transactions  and  events  as  they  occur. 
Since  a  utility's  allowance  obligation 
accrues  as  sulfur  dioxide  is  emitted,  the 
corresponding  cost  of  allowances 
(including  fractional  amounts)  should  be 
recognized  in  expense  during  the  month 
in  which  the  sulfur  dioxide  is  emitted. 
Such  an  expense  recognition  method  is 
systematic  and  rational.  This  method 
results  in  the  recognition  of  expenses 
during  the  period  in  which  the  related 
energy  is  produced  and  used.  Further, 
this  method  matches  costs  to  the 
revenues  received  for  production, 
thereby  accurately  reflecting  the  results 
of  operations  during  each  period. 
Additionally,  the  method  avoids 
distortions  of  periodic  income  that  may 
result  from  expensing  only  discrete  units 
or  from  waiting  until  the  total  annual 
allowance  quantity  is  known.  For  these 
reasons,  the  Commission  proposes  to 
require  public  utilities  to  charge 
allowances  (including  fractional 


'*  The  dollar  balance  in  Account  158.2  would 
typically  be  zero.  However,  when  a  utility  acquires 
a  stream  of  allowances  that  includes  allowances 
withheld  by  EPA,  the  portion  of  the  acquisition  cost 
allocated  to  the  withheld  allowances  would  be 
included  in  Account  158.2. 

»•  See  18  CFR  part  101.  General  Instruction  No. 
11.  Monthly  accounting  is  also  consistent  with  the 
accounting  period  used  in  the  USofA.  See  18  CFR 
part  l(n.  General  Instruction  No.  4  (requiring  that 
the  books  be  kept  on  a  monthly  basis). 
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withdrawn  from  Account  158.2 
inventory.^*  Gains  or  losses  on  sales  of 
withheld  allowances  would  be 
accounted  for  in  the  same  manner  as 
sales  of  allowances  recorded  in  Account 
158.1,  as  discussed  more  fully  below. 
The  cost  of  allowances  returned  to  the 
utility  by  EPA  would  be  transferred 
from  Account  158.2  to  Account  158.1  at 
their  weighted  average  inventory  cost. 

4.  Expense  Recognition  of  Allowances 

When  allowances  are  used  to  comply 
with  the  CAAA,  their  inventory  cost 
should  be  charged  to  expense.  The  first 
issue  regarding  the  charge  to  expense  is 
when  to  make  the  charge.  Three  options 
are  to:  (1)  Expense  monthly  the  number 
of  allowances,  including  fractional 
amounts,  corresponding  to  the  amount 
of  sulfur  dioxide  emitted;  (2)  expense 
the  allowances  in  discrete  units  [i.e.,  one 
allowance)  as  each  ton  of  sulfur  dioxide 
is  emitted;  or  (3)  expense  the  allowances 
when  the  total  number  of  allowances 
required  for  the  year  is  known. 

The  Commission  proposes  to  adopt 
the  first  option,  i.e.,  to  require  expense 
recognition  of  allowances  on  a  monthly 
basis.  This  approach  is  consistent  with 
the  principle  of  accrual  accounting  and 
with  the  accrual  accounting 
requirements  of  the  USofA.**  Accrual 
accounting  recognizes  the  effects  of 
transactions  and  events  as  they  occur. 
Since  a  utility's  allowance  obligation 
accrues  as  sulfur  dioxide  is  emitted,  the 
corresponding  cost  of  allowances 
(including  fractional  amounts)  should  be 
recognized  in  expense  during  the  month 
in  which  the  sulfur  dioxide  is  emitted. 
Such  an  expense  recognition  method  is 
systematic  and  rational.  This  method 
results  in  the  recognition  of  expenses 
during  the  period  in  which  the  related 
energy  is  produced  and  used.  Further, 
this  method  matches  costs  to  the 
revenues  received  for  production, 
thereby  accurately  reflecling  the  results 
of  operations  during  each  period. 
Additionally,  the  method  avoids 
distortions  of  periodic  income  that  may 
result  from  expensing  only  discrete  units 
or  from  waiting  until  the  total  annual 
allowance  quantity  is  known.  For  these 
reasons,  the  Commission  proposes  to 
require  public  utilities  to  charge 
allowances  (including  fractional 


'*  The  dollar  balance  in  Account  158.2  would 
typically  be  zero.  However,  when  a  utility  acquires 
a  stream  of  allowances  that  includes  allowances 
withheld  by  EPA,  the  portion  of  the  acquisition  cost 
allocated  to  the  withheld  allowances  would  be 
included  in  Account  1S8.2. 

»•  See  18  CFR  part  101.  General  Instruction  No. 
11.  Monthly  accounting  is  also  consistent  with  the 
accounting  period  used  in  the  USofA.  See  18  CFR 
part  101.  General  Instruction  No.  4  (requiring  that 
the  t>ooks  be  kept  on  a  monthly  basis). 


amounts)  to  expense  in  the  month  in 
which  related  sulfur  dioxide  emissions 
occur.** 

A  situation  may  arise  in  which  a 
utility  emits  more  sulfur  dioxide  than  it 
has  allowances  in  inventory,  i.e.,  the 
utility  may  have  an  allowance  inventory 
shortage,  in  such  a  situation,  the 
Commission  proposes  that  the  utility 
accrue  the  estimated  cost  of  acquiring 
the  needed  allowances  in  inventory 
(Account  158.1).  The  utility  would 
charge  Account  158.1  for  the  estimated 
cost  of  the  necessary  allowances  and 
credit  the  appropriate  liability  account. 
Any  difference  between  the  estimated 
and  actual  cost  of  the  allowances  would 
be  charged  (or  credited)  to  Account 
158.1.*^ 

If  a  utility  incurs  a  fine  or  penalty  as  a 
result  of  noncompliance  with  the  CAAA. 
the  USofA  requires  that  such  fine  or 
penalty  be  charged  to  Account  426.3, 
Penalties.** 

The  second  major  issue  regarding  the 
charge  to  expense  is  the  proper  expense 
account  to  use  to  record  the  expired  cost 
of  the  allowances.  Because  the 
allowances  are  a  cost  incident  to  the 
production  of  fossil-fuel  generated 
power,  the  Commission  proposes,  for 
accounting  purposes,  to  classify  their 
cost  as  a  power  production  operating 
cost.  Specifically,  the  Commission 
proposes  to  create  a  new  expense 
account  for  allowances.  The  new 
account  would  be  entitled  "Account  509. 
Allowances"  and  would  include  the  cost 
of  allowances  used  in  the  production  of 
steam  for  electric  generation.  Account 
509  classification  would  appropriately 
lecognize  the  nature  of  allowances  as 
part  of  the  cost  of  production,  but  would 
not  require  any  particular  ratemaking 
treatment.**  Public  utilities  could  then 
seek  authorization  to  recover  the  cost  of 
allowances  through  their  base  rates  or 
fuel  adjustment  clause,  or  in  any  other 
appropriate  manner. 


"  Public  utilities  may  need  to  annually  adjust  the 
fractional  amount  of  allowances  charged  to  reflect 
EPA's  annual  deduction  quantities. 

*'  The  same  accounting  rules  would  apply  to 
allowances  deducted  by  EPA  from  a  utility's  future 
allocation  of  allowances  because  of  excess 
emissions  in  the  current  year.  See  42  U.S.C.  7651i(b). 

"  Account  426.3,  Penalties,  includes  payments  by 
the  utility  of  penalties  or  fines  for  violation  of  any 
regulatory  statutes  by  the  company  or  its  officials. 
18  CFR  pari  101.  Account  426.3. 

"  An  alternative  classification  would  be  in 
Account  SOI,  Fuel.  Since  the  Commission  does  not 
propose  to  classify  allowances  as  fuel  cost, 
however,  classification  in  Account  501  would  not  be 
appropriate.  Moreover,  Account  501  classification 
would,  for  a  number  of  public  utilities, 
automatically  allow  fuel  adjustment  clause  recovery 
of  the  allowances,  contrary  to  the  Commission's 
intent  that  this  proposed  rule  not  determine  the 
ratemaking  treatment  for  allowances. 


5.  Gain  or  Loss  on  Disposition  of 
Allowances 


Allowances 

A  public  utility  may  sell  allowances 
on  the  open  market  or  through  an  EPA- 
sponsored  auction.  A  utility  may  also 
exchange  or  transfer  allowances, •"  The 
Commission  proposes,  through  adoption 
of  new  balance  sheet  and  income 
statement  accounts,  the  use  of  a  two- 
step  process  for  accounting  for  gains 
and  losses  on  the  sale,  exchange,  or 
other  disposition  of  allowances."  The 
-first  step  would  be  to  recognize  the  gain 
or  loss  in  income.  The  second  step 
would  be  to  recognize  the  economic 
effects  of  actions  taken,  or  expected  to 
be  taken,  by  regulators  in  their 
ratemaking  treatment  of  the  gain  or  loss 
on  the  disposition  of  allowances. 

Upon  the  sale  of  allowances,  a  gain  or 
loss  would  be  recognized  for  the 
difference  between  the  net  proceeds 
received  for  the  allowances  and  their 
inventory  value.  Any  gain  would  be 
recorded  in  new  Account  411.8,  Gains 
from  Disposition  of  Allowances,  and 
any  loss  would  be  recorded  in  new 
Account  411.9.  Losses  from  Disposition 
of  Allowances.  Income  taxes  associated 
with  the  gain  or  loss  would  be  recorded 
in  the  appropriate  utility  operating 
income  tax  accounts.** 

The  second  step  would  be  to 
recognize  the  ratemaking  treatment  of 
the  gain  or  loss  through  the  use  of  new 
generic  accounts  for  regulatory-created 
liabilities  and  assets.  As  explained  in 
more  detail  below,  the  Commission 
proposes  the  following  new  accounts  for 
the  recording  of  such  regulatory-created 
assets  and  liabilities:  Account  182.3. 
Other  Regulatory  Assets:  Account  244. 
Other  Regulatory  Liabilities;  Account 

407.3,  Regulatory  Debits;  and  Account 

407.4,  Regulatory  Credits. 

As  a  simplified  example  of  how  a 
uUlity  would  account  for  a  sale  of 
allowances,  assume  that  an  allowance 
with  an  inventory  cost  of  $500  was  sold 
for  $2,000  in  a  state  where  the  policy  is 
to  amortize  allowance  gains  as  a 
reduction  of  rates  over  five  years.  The 
utility  would  first  record  the  gain  of 


*"  The  Commission  proposes  to  view  allowances 
transferred  to  EPA  to  satisfy  emissions  of  other 
members  of  an  allowance  pool  at  a  sale  by  the 
utility  surrendering  the  allowance  and  a  purchase 
by  the  utility  emitting  the  sulfur  dioxide. 

•'  Since  the  CAAA  specify  that  allowances  are 
not  property  rights,  the  Commission  does  not 
l>elieve  that  the  sale,  transfer  or  other  disposition  of 
the  allowances  would  require  Commission 
authorization  under  section  203  of  the  EPA.  18 

U.S.C.  824b  uses). 

••  The  applicable  apcounts  are:  Account  409.1, 
Income  Taxes,  Utility  Operating  Income:  Account 
410.1,  Provision  for  Deferred  Income  Taxes,  Utility 
Operating  Income;  and  Account  411.1.  Provision  for 
Deferred  Income  Taxes-Credit  Utility  Operating 
Income. 


$1,500  in  Account  411.8.  Second,  the 
utility  would  record  a  charge  to  new 
Account  407.3  (Regulatory  Debits)  and  a 
credit  to  Account  244  (Other  Regulatory 
Liabilities)  for  the  $1,500  gain.  The  utility 
would  amortize  the  amount  in  Account 
244  ratably  over  a  five-year  period  to 
Account  407.4  (Regulatory  Credits). 

C.  Regulatory-Created  Assets  and 
Liabilities 

As  part  of  the  proposed  rule,  the 
Commission  proposes  to  revise  the 
USofA  to  provide  the  accounting  for 
assets  and  liabilities  that  are  created 
through  the  ratemaking  actions  of 
regulatory  agencies  and  are  not 
includible  in  other  accounts.  Over  the 
years,  regulators  have  required  certain 
costs  to  be  collected  in  rates  in  different 
periods  than  these  costs  were 
recognized  under  USofA  requirements. 
Regulators  have  also  required  certain 
gains  or  other  income,  properly 
recognized  for  accounting  purposes  in 
the  current  period,  to  be  used  to  reduce 
rates  over  a  number  of  future  periods. 
These  rate  determinations  have  come  to 
encompass  an  increasingly  broad 
spectrum  of  the  revenues,  expenses, 
gains,  and  losses  used  to  measure 
performance  for  financial  reporting 
purposes.  Some  examples  are  plant 
phase-ins.  normalization  of  significant 
non-recurring  operating  or  maintenance 
expenses,  and  gains  and  losses  on  the 
sale  of  assets.  These  items  are  properiy 
included  in  income  in  the  current  period 
for  accounting  purposes  but  may  be 
included  in  determinations  of  a  utility's 
rates  over  a  number  of  subsequent 
years.  The  rate  actions  themselves 
create  economic  effects  that  need  to  be 
recognized  in  the  financial  statements  of 
the  regulated  enterprises. 

The  Commission  intends  the  proposed 
changes  to  the  USofA  to  produce 
financial  statements  that  are  more 
descriptive  and  informative  regarding 
the  economic  effects  of  the  ratemaking 
process.  Such  information  should 
enhance  the  usefulness  of  a  utility's 
financial  statements  to  the  Commission, 
retail  ratemaking  authorities,  financial 
institutions,  stockholders  and  the 
general  public. 

As  proposed,  new  Account  182.3. 
Other  Regulatory  Assets,  would  include 
costs  incurred  and  charged  to  expense 
which  have  been,  or  are  soon  expected 
to  be,  authorized  for  recovery  through 
rates,  and  which  are  not  specifically 
provided  for  in  other  accounts.  The 
regulatory-created  assets  would  be 
recorded  by  charges  to  Account  182.3 
and  credits  to  new  Account  407.4, 
Regulatory  Credits.  Amounts  in  Account 
182.3  would  be  amortized  to  new 
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Account  407.3,  Regulatory  Debits,  over 
the  appropriate  rate  recovery  period.  If 
rate  recovery  is  disallowed,  the  amounts 
in  Account  182.3  would  be  written  off. 
New  Account  244.  Other  Regulatory 
Liabilities,  as  proposed,  would  include 
liabilities  imposed  by  the  ratemaking 
actions  of  regulatory  agencies,  and  not 
specifically  provided  for  in  other 
accounts.  Included  in  Account  244 
would  be  revenues  or  gains  realized  and 
credited  to  income  that  the  company  is 
required,  or  is  expected  to  be  required, 
to  use  to  reduce  hiUue  rates.  The 
regulatory-created  liabilities  would  be 
established  by  credits  to  Account  244 
and  debits  to  new  Account  407.3. 
Amounts  included  in  Account  244  would 
be  amortized  to  Account  407.4  over  the 
appropriate  period  of  rate  recognition. 
However,  if  it  is  later  determined  that 
amounts  recorded  in  Account  244  will 
not  be  used  to  reduce  future  rates,  such 
amounts  should  be  removed  from  that 
account. 

D.  Reporting  Requirements 

The  proposed  accounting  for 
allowances  and  regulatory-created 
assets  and  liabilities,  if  adopted,  will 
require  new  schedules  and  changes  to 
existing  schedules  in  the  Annual 
Reports  filed  with  the  Commission  by 
public  utilities  and  gas  companies. 
Specific  proposed  changes  are  discussed 
below  and  the  proposed  new  schedules 
are  attached  in  appendix  A.  Also 
attached  in  appendix  A  are  other 
schedules  with  proposed  conforming 
changes  required  by  this  proposed  rule. 

1.  Proposed  New  Form  1  and  1-F 
Schedules 

a.  Allowances  (Accounts  158.1  and 
158.2)  Schedule— (\)  Proposed  Schedule 
Format — The  Commission  proposes  to 
provide  a  column  format  and  line  items 
for  the  reporting  by  public  utilities  of 
certain  disclosures  about  their 
allowance  program.  Twelve  colunuis  are 
proposed  which  would  require  reporting 
of  the  number  and  cost  (two  columns)  of 
transactions  involving  allowances 
usable  in  the  current  year,  those  usable 
in  each  of  the  next  three  years,  those 
usable  in  the  subsequent  years,  and 
total  colunms  for  the  number  and  cost  of 
allowance  transactions  for  all  current 
and  succeeding  years. 

The  proposed  line  items  for  Account 
158.1  will  include:  The  beginning-  and 
end-of-year  balances;  acquisitions  by 
issuance  and  returns  from  EPA; 
acquisitions  by  purchases  and  transfers; 
relinquishments  by  charges  to  expense; 
relinquishments  by  sales  and  transfers; 
net  sales  proceeds;  and  gains  and 
losses.  The  proposed  line  items  for 
Account  15a2  will  include:  the 


beginning-  and  end-of-year  balances; 
allowances  withheld  and  returned  by 
EPA;  net  sales  proceeds;  and  gains  and 
losses. 

(2)  Proposed  instructions.  Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information.  Proposed 
Instruction  2  requires  all  allowance 
acquisitions  to  be  reported  at  historical 
cost.  Proposed  Instruction  3  requires  the 
reporting  of  allowances  using  a 
weighted  average  cost  allocation 
method  and  other  accounting  as 
prescribed  by  proposed  General 
Instruction  No.  21  of  the  USofA. 
Proposed  Instruction  4  requires  the 
respondent  to  separate  the  allowance 
transactions  by  the  period  of  their  use  in 
the  columns  provided.  Proposed 
Instructions  5  and  6  require  the 
respondent  to  report  on  certain  lines  the 
allowances  withheld  and  returned  by 
EPA  and  the  net  sales  proceeds  and 
gains  or  losses  resulting  from  EPA's  sale 
or  auction  of  the  withheld  allowances. 
Proposed  Instructions  7  and  8  require 
the  respondent  to  report  on  certain  lines 
the  names  of  vendors/transferors  of 
allowances  acquired  and  the  names  of 
purchasers/transferees  of  allowances 
disposed  of  and  identification  of 
affiliated  companies  for  both  kinds  of 
transactions.  Proposed  Instruction  9 
requires  the  respondent  to  report  the  net 
costs  and  benefits  of  hedging 
transactions  on  a  separate  line  under 
purchases/transfers  and  sales /transfers. 
Proposed  Instruction  10  requires  the 
respondent  to  report  on  certain  lines  the 
net  proceeds  and  gains  and  losses  from 
allowance  sales,  including  separate 
lines  for  reporting  of  the  net  sales 
proceeds  from  the  sales  of  owned  and 
withheld  allowances  to  affiliated 
companies. 

b.  Other  regulatory  assets  (Account 
182.3}  schedule — (1)  Proposed  schedule 
format — The  Commission  proposes  to 
provide  a  column  format  for  the 
reporting  by  public  utilities  of  certain 
disclosures  about  their  other  regulatory 
assets.  Five  columns  are  proposed 
which  would  require  reporting  of  the 
description  and  purpose  of  other 
regulatory  assets,  the  amounts  charged 
to  this  account,  the  amounts  credited 
and  the  contra  account  charged,  and  the 
end-of-year  balance. 

(2)  Proposed  Instructions.  Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  assets  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 


regulatory  assets  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $50,000, 
whichever  is  less. 

c.  Other  Regulatory  Liabilities 
(Account  244)  Schedule — (1)  Proposed 
Schedule  Format — The  Commission 
proposes  to  provide  a  column  format  for 
the  reporting  by  public  utilities  of 
certain  disclosures  about  their  other 
regulatory  Uabilities.  Five  columns  are 
proposed  which  would  require  reporting 
of  the  description  and  purpose  of  other 
regulatory  liabilities,  the  amounts 
credited  to  this  account,  the  amounts 
debited  and  the  contra  account  credited, 
and  the  end-of-year  balance. 

(2)  Proposed  Instructions.  Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 
regulatory  liabilities  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $50,000, 
whichever  is  less. 

2.  Proposed  New  Form  2  and  2-A 
Schedules 

a.  Other  regulatory  assets  (Account 
182.3)  schedule — (!)  Proposed  schedule 
format. — The  Commission  proposes  to 
provide  a  column  format  for  the 
reporting  by  gas  companies  of  certain 
disclosures  about  their  other  regulatory 
assets.  Five  columns  are  proposed 
which  would  require  reporting  of  the 
description  and  purpose  of  other 
regulatory  assets,  the  amounts  charged 
to  this  account,  the  amounts  credited 
and  the  contra  account  charged,  and  the 
end-of-year  balance. 

(2)  Proposed  instructions. — Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  assets  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 
regulatory  assets  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
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regulatory  assets  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $50,000, 
whichever  is  less. 

c.  Other  Regulatory  Liabilities 
(Account  244)  Schedule — (1)  Proposed 
Schedule  Format — The  Commission 
proposes  to  provide  a  column  format  for 
the  reporting  by  public  utilities  of 
certain  disclosures  about  their  other 
regulatory  liabilities.  Five  colunuis  are 
proposed  which  would  require  reporting 
of  the  description  and  purpose  of  other 
regulatory  liabilities,  the  amounts 
credited  to  this  account,  the  amounts 
debited  and  the  contra  account  credited, 
and  the  end-of-year  balance. 

(2)  Proposed  Instructions.  Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 
regulatory  liabilities  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $50,000, 
whichever  is  less. 

2.  Proposed  New  Form  2  and  2-A 
Schedules 

a.  Other  regulatory  assets  (Account 
182.3)  schedule — (1)  Proposed  schedule 
format. — The  Commission  proposes  to 
provide  a  column  format  for  the 
reporting  by  gas  companies  of  certain 
disclosures  about  their  other  regulatory 
assets.  Five  columns  are  proposed 
which  would  require  reporting  of  the 
description  and  purpose  of  other 
regulatory  assets,  the  amounts  charged 
to  this  account,  the  amounts  credited 
and  the  contra  account  charged,  and  the 
end-of-year  balance. 

(2)  Proposed  instructions. — Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  assets  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 
regulatory  assets  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 


minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $504XX), 
whichever  is  less. 

b.  Other  regulatory  liabilities 
(Account  244)  schedule — (1)  Proposed 
schedule  format. — The  Commission 
proposes  to  provide  a  column  format  for 
the  reporting  by  gas  companies  of 
certain  disclosures  about  their  other 
regulatory  liabililes.  Five  columns  are 
proposed  which  would  require  reporting 
of  the  description  and  purpose  of  other 
regulatory  liabilities,  the  amounts 
credited  to  this  account,  the  amounts 
debited  and  the  contra  account  credited, 
and  the  end-of-year  balance. 

(2)  Proposed  instructions.  Proposed 
Instruction  1  is  a  general  instruction 
requiring  the  respondent  to  report  all  the 
requested  information  concerning  other 
regulatory  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies  and  not  includible  in  other 
accounts.  Proposed  Instruction  2 
requires  the  respondent  to  show  in 
column  (a)  the  period  of  amortization  for 
regulatory  liabilities  being  amortized. 
Proposed  Instruction  3  allows  the 
respondent  to  group  by  classes  any 
minor  items  or  amounts  which  amount 
to  five  percent  or  less  of  the  balance  of 
Account  182.3  at  the  end  of  the  year  or 
for  amounts  of  less  than  $50,000, 
whichever  is  less. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFA)  "  requires  a  description  and 
analysis  of  proposed  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect.  The  Commission  does 
not  believe  that  this  rule  will  have  such 
an  impact  on  small  entities.  Most  public 
utilities  and  gas  companies  do  not  fall 
within  the  RFA's  definition  of  small 
entities.^*  Therefore,  the  Commission 
certifies  that  this  proposed  rule,  if 
adopted,  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

VI.  Environmental  Statement 

The  Commission  concludes  that 
issuance  of  this  rule  would  not  represent 
a  major  federal  action  having  a 
significant  adverse  effect  on  the  human 


•»  5  U.S.C.  eioi-12  (lass). 

•*  5  U.S.C.  601(3)  (1968)  (citing  gecllon  3  of  the 
Small  Businen  Act.  15  U.S.C.  032  (1988)).  Section  3 
of  the  Small  Business  Act  defines  a  "small-business 
concern"  as  a  business  which  is  independently 
owned  am)  operated  and  which  is  not  dominant  in 
its  field  of  operation. 


environment  under  the  Commission 
regulations  implementing  the  National 
Environmental  Policy  Act.**  This  rule 
would  be  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exemptions  provided  in  the 
Commission  s  regulations. 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required.** 

VII.  Infonnation  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  at  5  CFR 
1320.12  (1991)  require  that  OMB  approve 
certain  information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirements 
in  this  proposed  rule  are  contained  in 
FERC  Form  No.  1,  "Annual  Report  of 
Major  public  utihties,  licensees  and 
others;"  FERC  Form  Na  1-f ,  "Annual 
Report  of  Nonmajor  public  utilities  and 
licensees;"  FERC  Form  No.  2.  "Annual 
Report  of  Major  natural  gas  companies;" 
and  FERC  Form  No.  2-A.  "Annual 
Report  of  Nonmajor  natural  gas 
companies." 

The  Commission  uses  the  data 
collected  in  these  annual  reports  to 
carry  out  its  regulatory  responsibilities 
pursuant  to  the  FPA  and  the  NGA.  The 
Commission's  Office  of  Chief 
Accountant  uses  the  data  in  its  audit 
program  and  continuous  review  of  the 
financial  conditions  of  regulated 
companies.  Public  utilities  and  gas 
companies  are  required  to  file  these 
forms  annually.  The  hours  listed 
previously  in  this  preamble  reflect  the 
total  amount  of  time  required  to 
complete  these  annual  report  forms. 

The  Commission  believes  that  the 
proposed  rule  will  facilitate  the 
Congressional  objective  of  encouraging 
public  utilities  to  choose  the  least-cost 
method  of  complying  with  the  CAAA's 
more  stringent  emission  limitation 
requirements.  The  dissemination  of  this 
information  will  assist  all  parties  in 
assessing  the  costs  of  implementing 
alternative  compliance  strategies.  By 
requiring  uniform  and  consistent 
accounting  and  reporting,  the  proposed 
rule  will  make  available  to  regulatory 
agencies,  public  utilities,  and  the  general 
public,  comparable  financial  and 
statistical  information  about  allowances 
established  under  the  CAAA.  This 
information  should  prove  useful  in 
evaluating  the  cost  of  compliance  with 
the  CAAA,  thereby  aiding  regulatory 
agencies  in  their  ratemaking  activities 
and  promoting  an  efficient  market  for 


"  52  PR  47je7  (Dec.  17. 1987).  Ul  FERC  Slats,  k 
Regs,  f  3a783  (Dec.  la  1987)  (codified  at  18  CFR 
part  380. 

••Seel8CFR3fl0.4(a)(l). 


the  allowances,  without  significantly 
increasing  the  reporting  burden  for 
public  ubiities. 

The  Commission  also  believes  that  the 
proposed  addition  of  new  accounting 
and  reporting  requirements  for 
regulatory  assets  and  liabilities  will 
provide  useful  information  without 
significantly  increasing  the  reporting 
burden  for  public  utilities  and  gas 
companies.  Regulatory  assets  and 
liabilities  exist  only  because  of  the 
economic  effects  of  regulation. 
Regulated  entities  and  the  general  public 
have  a  need  for  information  on  the 
nature  of  such  items  and  will  benefit 
from  uniform  and  consistent  accounting 
and  reporting  of  such  items. 

The  proposed  changes  are  being 
submitted  to  the  OMB  for  its  review. 
Interested  persons  may  obtain 
information  on  the  requirements  of  the 
proposed  regulation  by  contacting  the 
Federal  Energy  Regulatory  Commission. 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426  (Attention: 
Michael  Miller  (202)  208-1415). 
Comments  on  the  requirements  of  the 
proposed  regulation  can  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB  {Attention;  Desk  Officer 
for  the  Federal  Energy  Regulatory 
Commission). 

Vin.  Public  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  NOPR.  An 
original  and  14  copies  of  the  comments 
must  be  filed  with  the  Commission  no 
later  than  February  10. 1992.  An  original 
and  14  copies  of  any  reply  comments 
must  be  filed  with  the  Commission  no 
later  than  March  11, 1992.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM92-1-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street.  NE., 
Washington,  DC,  20426,  during  r^ular 
business  hours. 

List  of  Subjects 

18  CFR  Part  101 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  systems  of 
accoiuits. 

18  cm  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts. 
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In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
101  and  201,  chapter  I,  title  la  Code  of 
Federal  Regulations,  as  set  forth  below. 

By  direction  of  the  Conunission. 
Lois  D.  Cashed, 

Secretary. 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR  PUBLIC 
UTIUTIES  AND  LICENSEES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
FEDERAL  POWER  ACT 

1.  The  authority  citation  for  part  101  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352  (1988):  E.O. 
12,009.  3  CFR  1978  Comp..  p.  172;  31  U.S.C. 
9701  (1988);  16  U.S.C.  791a-825r  (1988);  16 
use.  2601-2845  (1988). 

PART  101— [AMENDED] 

2.  In  part  101,  Definitions  30  through 
38  are  redesignated  as  31  through  39  and 
new  Definition  30  is  added  to  read  as 
follows: 

Definitions 

*        «        *        •        * 

30.  Regulatory  Assets  and  Liabilities 
are  assets  and  liabilities  resulting  from 
rate  actions  of  regulatory  agencies. 
Regulatory  assets  and  liabilities  arise 
from  specific  revenues,  expenses,  gains 
or  losses  being  included  in  net  income 
determinations  in  one  period  under  the 
requirements  of  the  Uniform  System  of 
Accounts  but  included  (or  reasonably 
expected  to  be  included)  in  other 
periods  for  purposes  of  developing  the 
rates  that  the  utility  is  authorized  to 
charge  for  its  utility  services. 


PART  101— [AMENDED] 

3.  In  part  101,  General  Instructions, 
paragraph  21  is  added  to  read  as 
follows; 

General  Instructions 


21.  Allowances. 

A.  Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990,  Pub.  L  No.  101- 
549.  title  IV,  104  Stat.  2399,  2584, 
provides  for  the  issuance  of  allowances 
to  emit  sulfur  dioxide  as  a  means  to 
limit  the  emission  of  sulfur  dioxide  by 
various  entities,  including  public 
utilities.  Public  utilities  owning 
allowances  must  account  for  such 
allowances  at  cost  in  Account  158.1, 
Allowance  Inventory,  or  Account  158.2, 
Allowances  Withheld,  as  appropriate. 

B.  When  allowances  first  usable  in 
different  vintage  years  are  purchased, 
the  cost  applicable  to  each  vintage  must 


be  determined  based  on  the  fair  market 
value  of  the  allowances,  or  if  fair  market 
value  is  not  ascertainable,  by  a  present- 
value  based  measurement.  The  interest 
rate  used  for  the  present-value 
calculation  must  be  the  current  rate  on 
ten-year  government  bonds  (reported  as 
the  Treasury  Department's  ten-year 
constant  maturity  series]  in  the  month  in 
which  the  allowances  are  acquired. 

C.  The  underlying  records  supporting 
Accounts  158.1  and  158.2  must  be 
maintained  in  sufficient  detail  so  as  to 
provide  the  number  of  allowances  and 
the  related  cost  by  vintage  year. 

D.  Inventory  included  in  Accounts 
158.1  and  158.2  must  be  accounted  for  on 
a  vintage  basis  using  a  weighted- 
average  method  of  cost  determination. 
Allowances  usable  but  not  used  in  the 
current  year  must  be  carried  forward  to 
the  next  vintage  year  inventory  with  the 
appropriate  recognition  of  their 
inventory  cost  in  the  next  vintage  year's 
weighted-average  cost. 

E.  Account  158.1  must  be  credited  and 
Account  509.  Allowances,  debited  so 
that  the  cost  of  allowances  to  be 
remitted  for  the  year  is  charged  to 
expense  monthly  in  direct  proportion  to 
the  monthly  amount  of  emissions.  This 
may.  in  certain  circumstances,  require 
allocation  of  the  cost  of  an  allowance 
between  months  on  a  fractional  basis. 

F.  In  any  period  in  which  the  actual 
emissions  exceed  the  amount  allowable 
based  on  the  allowances  owned  for  use 
in  that  period,  the  utility  must  estimate 
the  cost  to  acquire  the  additional 
allowances  needed,  and  charge  Account 
158.1  with  the  estimated  cost.  Should  the 
actual  cost  of  these  allowances  differ 
from  the  estimated  cost,  the  differences 
must  be  recognized  in  the  current 
vintage  year  inventory. 

G.  Any  penalties  assessed  by  the  U.S. 
Environmental  Protection  Agency  for 
the  emission  of  excess  pollutants  must 
be  charged  to  Account  426.3.  Penalties. 

H.  Any  gains  or  losses  realized  from 
the  sale  or  other  disposition  of 
allowances  must  be  recognized  in 
Account  411.8.  Gains  from  Disposition  of 
Allowances,  and  Account  411.9.  Losses 
from  Disposition  of  Allowances, 
respectively.  If  appropriate,  a  regulatory 
liability  or  asset  must  be  established  in 
Account  244,  Other  Regulatory 
Liabilities,  or  Account  182.3.  Other 
Regulatory  Assets,  respectively,  related 
to  such  gain  or  loss  and  amortized  to 
reflect  the  rate  treatment  of  such  gain  or 
loss.  [See  Definition  No.  30.) 

I.  The  costs  and  benefits  of  exchange- 
traded  allowance  futures  contracts  used 
to  protect  the  utility  from  the  risk  of 
unfavorable  price  changes  ("hedging 
transactions")  must  be  deferred  in 
Account  186,  Miscellaneous  Deferred 


Debits,  or  Account  253.  Other  Deferred 
Credits,  as  appropriate.  Such  deferred 
amounts  must  be  included  in  Account 
158.1.  Allowance  Inventory,  in  the 
month  in  which  the  related  allowances 
are  acquired,  sold  or  otherwise  disposed 
of.  Where  the  costs  or  benefits  of 
hedging  transactions  are  not  identifiable 
with  specific  allowances,  the  amounts 
must  be  included  in  Account  158.1  when 
the  futures  contract  is  closed.  The  costs 
and  benefits  of  exchange-traded 
allowance  futures  contracts  entered  into 
as  a  speculative  activity  must  be 
charged  or  credited  to  Account  421. 
Miscellaneous  Nonoperating  Income,  or 
Account  426.5.  Other  Deductions,  as 
appropriate. 


PART  101— [AMENDED] 

4-5.  In  part  101.  Balance  Sheet 
Accounts.  Accounts  158.1. 158.2. 182.3 
and  244  are  added  to  read  as  follows; 

Balance  Sheet  Accounts 


158.1  Allowance  Inventory 

A.  This  account  must  include  the  cost 
of  allowances  owned  by  the  utility  and 
not  withheld  by  the  U.S.  Environmental 
Protection  Agency.  See  General 
Instruction  No.  21  and  Account  158.2, 
Allowances  Withheld. 

B.  This  account  must  be  credited  and 
Account  509,  Allowances,  must  be 
debited  concurrent  with  the  monthly 
emission  of  sulfur  dioxide. 

C.  Separate  subdivisions  of  this 
account  must  be  maintained  so  as  to 
separately  account  for  those  allowances 
usable  in  the  current  year  and  in  each 
subsequent  year.  The  underlying  records 
of  these  subdivisions  must  be 
maintained  in  sufficient  detail  so  as  to 
identify  each  allowance  included;  the 
origin  of  each  allowance;  and  the 
acquisition  cost,  if  any,  of  the 
allowance. 

158.2  Allowances  Withheld 

A.  This  account  must  include  the  cost 
of  allowances  owned  by  the  utility  but 
withheld  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  (See  General 
Instruction  No.  21.) 

B.  The  inventory  cost  of  the 
allowances  released  by  EPA  for  use  by 
the  utility  must  be  transferred  to 
Account  158.1,  Allowance  Inventory. 

C.  The  underlying  records  of  this 
account  must  be  maintained  in  sufficient 
detail  so  as  to  identify  each  allowance 
included;  the  origin  of  each  allowance; 
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Debits,  or  Account  253,  Other  Deferred 
Credits,  as  appropriate.  Such  deferred 
amounts  must  be  included  in  Account 
158.1,  Allowance  Inventory,  in  the 
month  in  which  the  related  allowances 
are  acquired,  sold  or  otherwise  disposed 
of.  Where  the  costs  or  benefits  of 
hedging  transactions  are  not  identifiable 
with  specific  allowances,  the  amounts 
must  be  included  in  Account  158.1  when 
the  futures  contract  is  closed.  The  costs 
and  benefits  of  exchange-traded 
allowance  futures  contracts  entered  into 
as  a  speculative  activity  must  be 
charged  or  credited  to  Account  421, 
Miscellaneous  Nonoperating  Income,  or 
Account  426.5,  Other  Deductions,  as 
appropriate. 


PART  101— [AMENDED] 

4-5.  In  part  101,  Balance  Sheet 
Accounts,  Accounts  158.1. 158.2, 182.3 
and  244  are  added  to  read  as  follows: 

Balance  Sheet  Accounts 


158.1  Allowance  Inventory 

A.  This  account  must  include  the  cost 
of  allowances  owned  by  the  utility  and 
not  withheld  by  the  U.S.  Environmental 
Protection  Agency.  See  General 
Instruction  No.  21  and  Account  158.2, 
Allowances  Withheld. 

B.  This  account  must  be  credited  and 
Account  509,  Allowances,  must  be 
debited  concurrent  with  the  monthly 
emission  of  sulfur  dioxide. 

C.  Separate  subdivisions  of  this 
account  must  be  maintained  so  as  to 
separately  account  for  those  allowances 
usable  in  the  current  year  and  in  each 
subsequent  year.  The  underlying  records 
of  these  subdivisions  must  be 
maintained  in  sufficient  detail  so  as  to 
identify  each  allowance  included;  the 
origin  of  each  allowance;  and  the 
acquisition  cost,  if  any,  of  the 
allowance. 

158.2  Allowances  Withheld 

A.  This  account  must  include  the  cost 
of  allowances  owned  by  the  utility  but 
withheld  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  (See  General 
Instruction  No.  21.] 

B.  The  inventory  cost  of  the 
allowances  released  by  EPA  for  use  by 
the  utility  must  be  transferred  to 
Account  158.1,  Allowance  Inventory. 

C.  The  underlying  records  of  this 
account  must  be  maintained  in  sufficient 
detail  so  as  to  identify  each  allowance 
included;  the  origin  of  each  allowance; 
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and  the  acquisition  cost,  if  any,  of  the 
allowances. 


182.3    Other  Regulatory  Assets 

A.  This  account  must  include  the 
amounts  of  regulatory-created  assets, 
not  includible  in  other  accounts, 
resulting  from  the  ratemaking  actions  of 
regulatory  agencies.  (See  Definition  no. 
30).  This  account  must  include,  but  is  not 
limited  to: 

(1)  Regulatory  assets  related  to  utility 
plant  costs  such  as  plant  phase-ins.  rate 
moderation  plans  or  rate  levelization 
plans. 

(2)  Regulatory  assets  related  to 
amortization  or  normalization  of 
significant  non-recurring  or  infrequent 
operating  or  maintenance  expense  items 
that  are  allowed  by  the  appropriate 
regulatory  body  to  be  included  in  rates 
in  specified  future  periods. 

(3)  Regulatory  assets  related  to  the 
realized  loss  on  the  disposition  of 
allowances. 

B.  The  amounts  included  in  this 
account  must  be  established  by  credits 
to  Account  407.4,  Regulatory  Credits. 
The  amounts  in  this  account  must  be 
charged  to  Account  407.3,  Regulatory 
Debits,  concurrent  with  the  recovery  of 
the  amounts  in  rates. 

C.  If  rate  recovery  of  all  or  part  of  an 
amount  included  in  this  account  is 
disallowed,  the  disallowed  amount  must 
be  charged  to  Account  426.5,  Other 
Deductions,  or  Account  435, 
Extraordinary  Deductions,  as 
appropriate,  in  the  year  of  the 
disallowance. 

D.  The  records;  supporting  the  entries 
to  this  account  must  be  kept  so  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  asset  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 


244    Other  Regulatory  Liabilities 

A.  This  account  must  include  the 
amounts  of  regulatory  liabilities,  not 
includible  in  other  accounts,  imposed  on 
the  utility  by  the  ratemaking  actions  of 
regulatory  agencies.  [See  Definition  No. 
30.]  This  account  must  include,  but  is  not 
limited  to: 

(1)  Revenues  recovered  in  current 
rates  for  costs  expected  to  be  incurred 
in  future  periods. 

(2)  Amounts  of  regulatory  liabilities 
related  to  realized  gains  from  the 
disposition  of  allowances. 

B.  The  amounts  included  in  this 
account  must  be  established  by  debits  to 
Account  407.3.  Regulatory  Debits.  The 


amounts  in  this  account  must  be 
credited  to  Account  407.4.  Regulatory 
Credits,  concurrent  with  the  period  such 
amounts  are  returned  to  customers 
through  rates. 

C.  If  it  is  later  determined  that  the 
amounts  recorded  in  this  account  will 
not  be  returned  to  customers  through 
rates,  such  amounts  must  be  credited  to 
Account  421.  Miscellaneous 
Nonoperating  Income,  or  Account  434. 
Extraordinary  Income,  as  appropriate,  in 
the  year  such  determination  is  made. 

D.  The  records  supporting  the  entries 
to  this  account  must  be  so  kept  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  liability  included  in  this 
account. 

PART  101— [AMENDED] 

6.-7.  In  part  101,  Income  Accounts. 
Accounts  407.3,  407.4,  411.8  and  411.9  are 
added  to  read  as  follows: 

Income  Accounts 


407.3  Regulatory  Debits 

This  account  must  be  debited  with  the 
amounts  credited  to  Account  244.  Other 
Regulatory  Liabilities,  to  record  the 
regulatory  liabilities  imposed  on  the 
utility  by  the  ratemaking  actions  of 
regulatory  agencies.  This  account  must 
also  be  debited  with  the  amounts 
credited  to  Account  182.3.  Other 
Regulatory  Assets,  concurrent  with  the 
recovery  of  such  amounts  in  rates. 

407.4  Regulatory  Credits 

This  account  must  be  credited  with 
the  amounts  debited  to  Account  182.3. 
Other  Regulatory  Assets,  to  establish 
regulatory  assets.  This  account  must 
also  be  credited  with  the  amounts 
debited  to  Account  244,  Other 
Regulatory  Liabilities,  concurrent  with 
the  return  of  such  amounts  to  customers 
through  rates. 
***** 

411.8  Gain  From  Disposition  of 
Allowances 

This  account  must  be  credited  with 
the  gain  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
with  paragraph  (H]  of  General 
Instruction  No.  21.  Income  taxes  relating 
to  losses  recorded  in  this  account  must 
be  recorded  in  Account  409.1,  Income 
Taxes,  Utility  Operating  Income. 

411.9  Losses  From  Disposition  of 
Allowances 

This  account  must  be  debited  with  the 
loss  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
with  paragraph  (H)  of  General 


Instruction  No.  21.  Income  taxes  relating 
to  losses  recorded  in  this  account  must 
be  recorded  in  Account  409.1.  Income 
Taxes.  Utility  Operating  Income. 


PART  101— [AMENDED] 

8.-9.  In  part  101,  Operation  and 
Maintenance  Expense  Accounts. 
Account  509  is  added  to  read  as  follows: 

Operation  and  Maintenance  Expense 
Accounts 


509    Allowances 

This  account  must  include  the  cost  of 
allowances  expensed  concurrent  with 
the  monthly  emission  of  sulfur  dioxide. 
(See  General  Instruction  No.  21.) 


PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

10.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  717-717w  (19&8);  15 
U.S.C.  3301-3432  (1988):  42  U.S.C.  7101-7352 
(1988):  EG.  12.009;  3  CFR  1978  Comp..  p.  142. 

PART  201  [AMENDED] 

11.  In  part  201,  Definitions  31  through 
39  are  redesignated  as  32  through  40  and 
new  Definition  31  is  added  to  read  as 
follows: 

Definitions 

***** 

31.  Regulatory  Assets  and  Liabilities 
are  assets  and  liabilities  resulting  from 
rate  actions  of  regulatory  agencies. 
Regulatory  assets  and  liabilities  arise 
from  specific  revenues,  expenses,  gains 
or  losses  being  included  in  net  income 
determinations  in  one  period  under  the 
requirements  of  the  Uniform  System  of 
Accounts  but  included  (or  reasonably 
expected  to  be  included)  in  other 
periods  for  purposes  of  developing  the 
rates  that  the  utility  is  authorized  to 
charge  for  its  utility  services. 


PART  201— [AMENDED] 

12.-13.  In  part  201,  Balance  Sheet 
Accounts.  Accounts  182.3  and  244  are 
added  to  read  as  follows: 

Balance  Sheet  Accounts 
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182.3  Other  Regulatory  Assets 

A.  This  account  must  include  the 
amounts  of  regulatory  created  assets, 
not  includible  in  other  accounts, 
resulting  from  the  ratemaking  actions  of 
regulatory  agencies.  (See  DeHnition  No. 
31.)  This  account  must  include,  but  is  not 
limited  to: 

(1)  Regulatory  assets  related  to  plant 
costs  such  as  plant  phase-ins.  rate 
moderation  plans  or  rate  levelization 
plans. 

(2)  Regulatory  assets  related  to 
amortization  or  normalization  of 
significant  non-recurring  or  infrequent 
operating  or  maintenance  expense  items 
that  are  allowed  by  the  appropriate 
regulatory  body  to  be  included  in  rates 
in  specified  future  periods. 

B.  The  amounts  included  in  this 
account  must  be  established  by  credits 
to  Account  407.4.  Regulatory  Credits. 
The  amounts  in  this  account  must  be 
charged  to  Account  407.3,  Regulatory 
Debits,  concurrent  with  the  recovery  of 
the  amounts  in  rates. 

C.  If  rate  recovery  of  all  or  part  of  an 
amount  included  in  this  account  is 
disallowed,  the  disallowed  amount  must 
be  charged  to  Account  426.5,  Other 
Deductions,  or  Account  435, 
Extraordinary  Deductions,  as 
appropriate,  in  the  year  of  the 
disallowance. 

D.  The  records  supporting  the  entries 
to  this  account  must  be  kept  so  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  asset  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 


244  Other  Regulatory  Liabilities 

A.  This  account  must  include  the 
amounts  of  regulatory  liabilities,  not 
includible  in  other  accounts,  imposed  on 
the  utility  by  the  ratemaking  actions  of 
regulatory  agencies.  [See  Definition  No. 
32.)  This  account  must  include,  but  is  not 
limited  to: 

(1)  Revenues  recovered  in  current 
rates  for  costs  expected  to  be  incurred 
in  future  periods. 

(2)  Amounts  of  regulatory  liabilities 
related  to  realized  gains  from  the 
disposition  of  allowances. 

B.  The  amounts  included  in  this 
account  must  be  established  by  debits  to 
Account  407.3,  Regulatory  Debits.  The 
amounts  in  this  account  must  be 
credited  to  Account  407.4,  Regulatory 
Credits,  concurrent  with  the  period  such 
amounts  are  returned  to  customers 
through  rates. 

C.  If  it  is  later  determined  that  the 
amounts  recorded  in  this  account  will 


not  be  returned  to  customers  through 
rates,  such  amounts  must  be  credited  to 
Account  421.  Miscellaneous 
Nonoperating  Income,  or  Account  434, 
Extraordinary  Income,  as  appropriate  in 
the  year  such  determination  is  made. 

D.  The  records  supporting  the  entries 
to  this  account  must  be  so  kept  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  liability  included  in  this 
account. 


PART  201— [AMENDED] 

14.-15.  In  part  201,  Income  Accounts, 
Accounts  407.3  and  407.4  are  added  to 
read  as  follows: 

Income  Accounts 


407.3  Regulatory  Debits 

This  account  must  be  debited  with  the 
amounts  credited  to  Account  244,  Other 
Regulatory  Liabilities,  to  record  the 
regulatory  liabilities  imposed  on  the 
utility  by  the  ratemaking  actions  of 
regulatory  agencies.  This  account  must 
also  be  debited  with  the  amounts 
credited  to  Account  182.3,  Other 
Regulatory  Assets,  concurrent  with  the 
recovery  of  such  amounts  in  rates. 

407.4  Regulatory  Credits 

This  account  must  be  credited  with 
the  amounts  debited  to  Account  182.3, 
Other  Regulatory  Assets,  to  establish 
regulatory  assets.  This  account  must 
also  be  credited  with  the  amounts 
debited  to  Account  244,  Other 
Regulatory  Liabilities,  concurrent  with 
the  return  of  such  amounts  to  customers 
through  rate  proceedings. 
***** 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19. 111,1 12, 122. 146 

Proposed  Customs  Regulations 
Amendments  Concerning  Submission 
of  Fingerprints 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
amendments  to  various  parts  of  the 
Customs  Regulations  to  clarify  Customs 
position  regarding  the  submission  of 
fingerprints  when  applying  for  certain 
occupations  or  requesting  various 


identification  cards.  It  is  further 
proposed  that,  when  permissible,  a  fee 
will  be  collected  to  recover  both  the  fee 
now  charged  Customs  by  the  Federal 
Bureau  of  Investigation  for  performing 
the  fingerprint  check,  and  Customs 
administrative  costs.  The  proposals,  if 
adopted,  will  allow  Customs  to  continue 
providing,  in  a  cost-effective  manner, 
services  which  necessitate  a  fingerprint 
records  check. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1991. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Regulations  and  Disclosure  Law  Branch. 
U.S.  Customs  Service,  1301  Constitution 
Avenue.  NW.,  room  2119,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Esther  Mandelay,  Office  of  Inspection 
and  Control  (202)  566-2140. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  a  provision  in  Public  Law 
101-162.  the  Federal  Bureau  of 
Investigation  (FBI)  was  authorized  to 
establish  a  fee  for  processing  fingerprint 
identification  records  for  non-law 
enforcement  employment  and  licensing 
purposes.  The  authorization  is 
mentioned  in  a  note  to  28  U.S.C.A.  534 
and  indicates  that  the  provision 
concerning  fees  was  reenacted  in  Public 
Law  101-515. 

On  January  1, 1990,  the  FBI  began 
charging  Customs  a  $14.00  user  fee 
whenever  the  fingerprints  of  various 
applicants  for  Customs  related 
occupations  or  for  identification  cards 
are  submitted  for  processing.  On 
October  1, 1990,  the  fee  was  raised  to 
$17.00.  Customs  sought  exemption  from 
the  fee,  but  the  FBI  denied  the  request 
on  the  basis  that  the  underlying  reason 
for  the  check  was  employment  or 
licensing  purposes. 

The  amendments  proposed  in  this 
document  would  allow  Customs  to 
charge  a  fee  to  recover  the  $17  charged 
us  by  the  FBI,  plus  an  additional  15%  of 
that  amount  to  cover  Customs 
administrative  overhead.  Customs  may 
assess  such  a  fee  pursuant  to  31  U.S.C. 
9701.  Accordingly,  the  current  charge 
would  be  $19.55,  $17  (the  FBI  fee)  plus 
$2.55  (15%  to  cover  overhead).  The  fee 
will  change  whenever  the  amount 
charged  by  the  FBI  changes.  District 
directors  will  inform  those  required  to 
submit  the  fee  of  the  correct  amount. 

On  an  annual  basis,  the  Customs 
Airport  Security  Program  alone, 
pursuant  to  discretionary  authority  to 
require  fingerprints,  submits  to  the  FBI 
approximately  60,000  fingerprint  cards 
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identification  cards.  It  is  further 
proposed  that,  when  permissible,  a  fee 
will  be  collected  to  recover  both  the  fee 
now  charged  Customs  by  the  Federal 
Bureau  of  Investigation  for  performing 
the  fingerprint  check,  and  Customs 
administrative  costs.  The  proposals,  if 
adopted,  will  allow  Customs  to  continue 
providing,  in  a  cost-effective  manner, 
services  which  necessitate  a  fingerprint 
records  check. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1991. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Regulations  and  Disclosure  Law  Branch, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  room  2119.  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT 
Esther  Mandelay,  Office  of  Inspection 
and  Control  (202)  566-2140. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  a  provision  in  Public  Law 
101-162.  the  Federal  Bureau  of 
Investigation  (FBI)  was  authorized  to 
establish  a  fee  for  processing  fingerprint 
identification  records  for  non-law 
enforcement  employment  and  licensing 
purposes.  The  authorization  is 
mentioned  in  a  note  to  28  U.S.C.A.  534 
and  indicates  that  the  provision 
concerning  fees  was  reenacted  in  Public 
Law  101-515. 

On  January  1, 1990,  the  FBI  began 
charging  Customs  a  $14.00  user  fee 
whenever  the  fingerprints  of  various 
applicants  for  Customs  related 
occupations  or  for  identification  cards 
are  submitted  for  processing.  On 
October  1. 1990,  the  fee  was  raised  to 
$17.00.  Customs  sought  exemption  from 
the  fee.  but  the  FBI  denied  the  request 
on  the  basis  that  the  underlying  reason 
for  the  check  was  employment  or 
licensing  purposes. 

The  amendments  proposed  in  this 
document  would  allow  Customs  to 
charge  a  fee  to  recover  the  $17  charged 
us  by  the  FBI.  plus  an  additional  15%  of 
that  amount  to  cover  Customs 
administrative  overhead.  Customs  may 
assess  such  a  fee  pursuant  to  31  U.S.C. 
9701.  Accordingly,  the  current  charge 
would  be  $19.55.  $17  (the  FBI  fee)  plus 
$2.55  (15%  to  cover  overhead).  The  fee 
will  change  whenever  the  amount 
charged  by  the  FBI  changes.  District 
directors  will  inform  those  required  to 
submit  the  fee  of  the  correct  amount. 

On  an  annual  basis,  the  Customs 
Airport  Security  Program  alone, 
pursuant  to  discretionary  authority  to 
require  fingerprints,  submits  to  the  FBI 
approximately  60.000  fingerprint  cards 
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from  individuals  requesting  unescorted 
access  to  Customs  security  areas. 
Several  thousand  other  fingerprint 
checks  are  required  by  other  programs. 
As  a  result.  Customs  will  be  billed  more 
than  $1  million  per  year  by  the  FBI  for 
fingerprint  checks  which  are  considered 
necessary  to  carrying  out  Customs 
responsibilities.  Accordingly,  Customs 
has  determined  that  the  proposed 
amendments  to  various  sections  of  the 
Customs  Regulations  described  below 
will  allow  Customs  to  recover  both  the 
approximately  $1  million  per  year  we 
will  be  billed  by  the  FBI,  and  Customs 
administrative  costs. 

Additionally,  the  proposals  include 
statements  indicating  whether 
submission  of  fingerprints  is  a  required 
part  of  a  particular  application  process, 
or  whether  it  is  a  matter  for  the  district 
director's  discretion. 

Amendments  are  proposed  to  the 
following  sections: 

Section  19.2  Application  to  Bond;  Bond; 
Annual  Fee 

This  section  refers  to  the  application 
required  of  an  owner  or  lessee  desiring 
to  establish  a  bonded  warehouse 
facility.  It  is  proposed  to  amend  the 
section  by  adding  that  submission  of 
fingerprints  may  be  required  of 
applicants.  Further,  if  the  applicant  is 
actually  a  business  entity,  provision  is 
made  for  obtaining  fingerprints  from  the 
individuals  operating  the  business. 

Section  HI.  12  Application  for  License, 
§111.96  Fees. 

Section  111.12  refers  to  the  application 
required  of  those  seeking  to  be  licensed 
as  customs  brokers.  It  is  proposed  to 
amend  the  section  by  adding  that 
submission  of  fingerprints  may  be 
required  of  applicants  either  at  the  time 
of  filing  the  application  or  after  the 
applicant  obtains  a  passing  score  on  the 
broker  examination.  The  fingerprint 
processing  fee  will  only  be  collected 
trom  successful  examination  takers. 
This  will  avoid  the  administrative 
•burden  of  returning  the  fee  to 
jnsuccessful  applicants  since  their 
mgerprints  are  not  submitted  to  the  FBI 
'or  processing.  Also,  §  111.96  would  be 
amended  to  add  the  fingerprint  fee  to 
ihe  other  fees  mentioned. 

Section  112.42  Application  for 
Identification  Card 

The  submission  of  fingerprints  is 
already  stated  as  a  mandatory  part  of 
the  application  for  an  identification  card 
for  cartmen,  lightermen,  and  each 
employee  thereof  who  receives, 
transports,  or  otherwise  handles 
imported  merchandise  which  has  not 
cleared  Customs  custody.  The 


amendment  proposed  to  §  112.42  states 
that  fingerprints  submitted  with  such  an 
application  must  be  accompanied  by  a 
fee  to  cover  the  FBI  charge  and  Customs 
administrative  cost. 

Section  122.182  Security  Provisions 

It  is  proposed  to  amend  this  section  to 
make  submission  of  fingerprints  a 
mandatory  part  of  the  application 
process  for  those  seeking  an 
identification  card,  strip  or  seal  used  to 
gain  unescorted  access  to  the  Customs 
security  areas  at  an  airport.  Further,  the 
proposal  would  require  the  submission 
of  the  appropriate  fee  to  accompany  the 
application. 

Section  146.6  Procedure  for  Activation 

This  section  refers  to  the  application 
required  of  a  zone  operator  or  grantee 
seeking  to  activate  a  Foreign  Trade 
Zone,  it  is  proposed  to  amend  the 
section  to  add  that  submission  of 
fingerprints,  either  from  an  individual  or 
operators  of  a  business,  may  be  required 
of  applicants. 

Pursuant  to  19  U.S.C.  58c(e)(6)(C)  (i) 
and  (ii),  Customs  is  precluded  from 
collecting  any  fee.  other  than  those 
specifically  provided  for.  in  connection 
with  the  designation  or  operation  of  any 
bonded  warehouse,  or  in  connection 
with  the  activation  or  operation  of  a 
Foreign  Trade  Zone.  Accordingly,  a 
fingerprint  processing  fee  may  not  be 
collected  in  those  situations.  In  the 
remaining  situations,  a  fee  may  be 
assessed  and  collected. 

Comments 

Before  adopting  these  proposals, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  S  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Branch,  room  2119, 
U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue,  NW., 
Washington,  DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  it  is  certified  that,  if  adopted,  the 
proposed  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  proposals  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 


Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule "  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  19 

Customs  duties  and  inspection, 
Imports,  Exports,  Surety  bonds. 
Warehouse. 

19  CFR  Part  111 

Customs  duties  and  inspection. 
Imports.  Administrative  practice  and 
procedures.  Brokers. 

19  CFR  Part  112 

Customs  duties  and  inspection. 
Imports,  Administrative  practice  and 
procedures.  Common  carriers.  Exports, 
Freight  forwarders.  Motor  carriers. 

19  CFR  Part  122 

Customs  duties  and  inspection. 
Imports,  Air  carriers.  Airports. 

19  CFR  Part  146 

Customs  duties  and  inspection. 
Imports,  Exports,  Foreign-trade  zones. 

Proposed  Amendments 

It  is  proposed  to  amend  title  19  of  the 
CFR,  the  Customs  Regulations,  as  set 
forth  below. 

PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  continues  to  read  as  follows: 

Autliority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States).  1624. 

2.  It  is  proposed  to  amend  i  19.2(f)  by 
adding  the  following  text  to  the  end  of 
that  paragraph. 

S  19.2    Application  to  bond;  bond;  annual 

fM. 


(f)  *     *     *  The  district  director  may 
require  an  individual  applicant  to 
submit  fingerprints  on  Standard  Form  87 
at  the  time  of  filing  the  application,  or  in 
the  case  of  applications  from  a  business 
entity,  may  require  the  fingerprints,  on 
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Standard  Form  87.  of  atl  officers  and 
managing  officials  of  the  'business  entity. 

*  *        4t        «        * 

PART  in-CUSTOMS  BROKERS 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Aufhority.  191I.S.C.  6&  1202  (General  Note 
8.  Harmonized  Tariff  Schedule  of  the  UnHed 
SlatesJ.  168*.  1641,  unless  otherwise  noted. 

Section  111.96  also  issued  under  31  U.S.C. 
9701. 

2.  It  is  proposed  to  amend  S  111.12  by 
adding  text  to  the  end  of  paragraph  (al 
to  read  at  foUowr 

§111.12    Application  for  Hcens*. 

(a)  *     *     *  Fingerprints  of  the 
applicant  may  be  required  on  Standard 
Form  87  at  the  time  of  Biiog  the 
application,  or  after  the  applicant 
obtains  a  passing  score  on  the  broker 
examination. 

*  ♦        *        •        • 

3.  It  is  proposed  to  amend  1 111.96(a] 
by  revtsiag  the  paragraph  heading  and 
adding  a  sentence  at  the  end  to  read  as 

follows: 

S  111.96    Fees. 

(a)  Licease  fee;  fingerprial  fee.  *  *  * 
Applicants  receiving  notice  that  they 
achieved  a  passing  score  on  an 
examination  are  then  liable  few  payment 
of  a  fingerprint  fee.  The  district  director 
will  inform  the  applicant  of  the  current 
Federal  Bureau  of  Investigation  user  fee 
for  conducting  fingerprint  checks  and 
the  Customs  administrative  processing 
fee.  the  total  of  which  suist  be  paid  to 
Customs  before  further  processing  of  the 
application  will  occur. 


PART  112— CARRIERS,  CARTMEN. 
AND  LIGHTERMEN 

1.  The  authority  citation  for  Part  112 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  e&  1551. 1565. 1623. 
1624. 

2.  It  is  proposed  to  revise  §  112.42  to 
read  as  follows: 


§112.42 
card. 


Application  for  idefrWicatlOfl 


UMI 


An  application  for  an  identification 
card  required  pursuant  to  §  112.41  of  this 
chapter,  shall  be  filed  personally  by  the 
applicant  with  the  district  director  on 
Customs  Form  3078  together  with  two 
1 V4"  X  1  Vi"  color  photographs  of  the 
applicant.  The  fingerprints  of  the 
applicant  shall  also  be  reqtrired  on 
Standard  Form  87  at  the  time  of  filing 


the  application.  TTie  district  director  will 
inform  the  applicant  of  the  current 
Federal  Bureaa  of  Investigation  user  fee 
for  conducting  fingerprint  checks  and 
the  Customs  administrative  processing 
fee.  the  totad  of  which  inti£t  he  tendered 
with  the  application.  The  application 
may  be  referred  for  investi^Uon  and 
report  concerning  the  character  of  the 
applicant. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  58b.  66, 
1433, 1436. 1499. 1590. 1594, 1623, 1624. 1644. 
49  U.S.C  App.  ISOS. 

2.  It  is  proposed  to  emend  {  122.182  by 
revising  the  fifth  sentence  of  paragraph 
(d)  and  adding  a  sentence  immediately 
thereafter.  The  remainder  of  the 
paragraph  is  unchanged.  T^e  revised 
paragraph  would  read  in  pertinent  part 
as  follows: 

§  122.182    Seeorlty  provisions. 

(d)  *  *  *  The  fingerprints  of  the 
applicant  will  be  required  on  fingerprint 
card  form  FD-258  at  the  time  of  filing  the 
application,  llie  district  director  wiU 
inform  the  applicant  of  the  current 
Federal  Bureau  of  Investigation  user  fee 
for  conducting  fingerprint  checks  and 
the  Customs  administrative  processing 
fee,  the  total  of  which  must  be  tendered 
with  the  application.*  *  * 


PART  146— FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
Part  146  continues  to  read  as  follows: 

Authority:  19  U.S.C  66,  81a-81u.  1202 
(General  Note  3.  Harmonized  Tariff  Schedule 
of  the  United  States).  1623, 1624. 

2.  It  is  proposed  to  amend  {  146.6  by 
adding  the  following  text  to  the  end  of 
paragraph  (a). 

§146.6    Procodur*  tor  activation. 

(a)  Application.  *  *  *  The  district 
director  may  also  require  the  operator  or 
grantee  to  submit  fingerprints  on 
Standard  Form  87  at  the  time  of  filing 
the  application,  if  the  operator  is  an 
individual,  that  individual's  fingerprints 
may  be  required.  If  the  operator  or 
grantee  is  a  business  entity,  fingerprints 
of  ail  officers  and  managing  officials 
may  be  required. 


Approved:  November  13.  T991. 
Carol  Hallett, 
Commissioner  c(f  Custoine. 
Petar  K.  Nunec, 

Assistant  Secretory  ef  Treasury. 
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DEPARTMENT  OF  JUSTICE 
Druf  Ef^rcement  Administration 
21  CFR  Parts  1310  and  1313 

Records,  Reports,  and  Exports  of 
Listed  Chemicals 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 

action:  Notice  of  prqpesed  nilemaking. 

SUMMABV:  The  Drug  Enforcement 
Administration  (DEA)  proposes  to 
amend  the  regulations  implementing  the 
Chemicri  DfveraioB  and  Trafficking  Act 
of  1988  (CDTA)  to  include  hydrochloric 
acid  and  snlforic  acid  as  listed  essential 
chemicals  for  the  purpose  of  imposing 
controls  on  exports  to  cocaine  producing 
countries.  This  notice  also  proposes  to 
set  export  thresholds  for  these 
chemicals.  The  inclusion  of  these 
chemicals  into  the  CDTA  requires  thaft 
any  exporter  «rf  these  chemicals  comply 
with  the  regulated  export  transaction 
requirements  specified  in  21  CFR  1310 
and  1313. 

DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
January  m  1992. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the 
Administrator,  Dri^  Enforcement 
Administration.  Washingtoa  DC  20537 
Attention:  DEA  Federal  Register 
Representative/CCR. 

FOR  FUnTHER  WFOmiATION  CONTACT: 

Howard  McClain,  Jr.,  Chief.  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Tetephone:  (20^ 
307-7183. 

SUPPLEMENT ARV  INFORMATION:  Hie 
CDTA  of  1988  (Pub.  L.  100-flOO)  requires 
that  any  person  who  distributes, 
imports,  or  exports  listed  precursor  and 
essential  chemicals  identiJFy  their 
customers,  maintain  retrievable  records 
for  a  specified  period  of  time,  report 
suspicious  or  unusual  orders,  and 
provide  advanced  notification  of 
imports  and  exports. « tI.S.C.  802(351 
also  provides  the  Attorney  General  with 
the  authority  to  add  chemicals  to  the  list 
of  "listed  essential  chemicals"  by 
regulation  if  ttiey  are  used  as  solvents. 
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Approved:  NovBrrtberlS.  T991. 
Carol  Han«tt. 
Commissioner  qf  Customs. 
PetarJCNimeK. 

A  ssietarrt  Secretory  af  Treaaary. 
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BILUNO  CODE  «tl0-02-« 

DEPARTMENT  OF  JUSTICE 
Drufl  Enforcement  AdministratJon 
21  CFR  Parts  1310  md  1313 

Records,  Reports,  and  Exports  of 
Listed  Chemicals 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Drug  Enforcement 
Administration  (DEA]  proposes  to 
amend  the  regulations  implementing  the 
Chemical  Drversion  and  TrafFicking  Act 
of  1988  (CDTA)  to  include  hydrochloric 
acid  and  salfunc  acid  as  listed  essentisl 
chemicals  for  the  purpose  of  imposing 
controls  on  oqKwts  to  cocaine  producing 
countries.  This  notice  also  proposes  to 
set  export  thresholds  for  these 
chemicals.  The  inclusion  of  these 
chemicals  into  the  CDTA  requires  thaft 
any  exporter  of  these  cbemjcals  comply 
with  the  reguiated  export  transaction 
requirements  specified  in  21  CFR  1310 
and  1313. 

DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
January  10, 1992. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the 
Administrator,  Drug  Enforcement 
Administration.  Warfiingtoa  DC  20537 
Attention:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  MoQain,  Jr.,  Chief.  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  (202) 
307-7188. 

SUPPLEMENTARY  INFORMATION:  The 
CDTA  of  1988  (Pub.  L.  100-690)  requires 
that  any  person  who  distributes, 
imports,  or  exports  listed  precursor  and 
essential  chemicals  identiJFy  their 
customers,  maintain  retrievable  records 
for  a  specified  period  of  time,  report 
suspicious  or  unusual  orders,  and 
provide  advemced  notification  of 
imports  and  exports.  Ti  MS.Z.  802(35] 
also  provides  the  Attorney  General  with 
the  authority  to  add  chemicals  to  the  list 
of  "listed  essential  chemicals"  by 
regulation  if  Aey  are  used  as  solvents. 


catalysts  or  reagents  in  the  clandestine 
manufacture  of  controlled  substances. 
21  U.S.C.  802  (39)(A){iii)  allows  the 
Attorney  General  by  regulation  to 
exclude  categories  of  transactions 
deemed  unnecessary  for  the 
enforcement  of  the  CDTA.  Authority  for 
both  of  these  actions  has  been  delegated 
to  the  Administrator  of  the  DEA  by 
Department  of  Justice  Regulations  (28 
CFR  0.100). 

The  clandestine  manufacture  of 
cocaine  requires  significant  amounts  of 
sulfuric  acid  and  hydrochloric  acid. 
Sulfuric  acid  is  used  during  the 
processing  of  coca  leaves  to  coca  paste 
and  during  the  production  of  cocaine 
base  from  cocaine  paste.  Hydrochloric 
acid  is  used  to  produce  cocaine 
hydrochloride  from  cocaine  base.  Both 
of  these  chemicals  are  critical  to  the 
production  of  cocaine  hydrochloride 
which  is  the  form  of  cocaine  smuggled 
into  the  U.S.  from  cocaine  producing 
countries.  Large  quantities  of  both 
hydrochloric  acid  and  sulfuric  acid  are 
produced  in  and  exported  from  the 
United  States. 

The  extensive  use  of  hydrochloric 
acid  and  sulfuric  acid  for  cocaine 
processing  is  indicated  by  the  large 
number  and  size  of  seizures  in  South 
America  for  the  period  1988-1990. 
During  this  time,  at  least  236,000  liters 
(62,351  gallons)  of  hydrochloric  acid 
were  seized  in  Bolivia  and  Colombia. 
Over  1.2  million  hters  (311,683  gallons] 
of  sulfuric  acid  were  seized  in  Bolivia, 
Colombia  and  Peru.  Limited  1991 
information  indicates  significant 
\   seizures  are  conUnuing. 

In  July  1990.  the  heads  of  state  of  the 
seven  major  industrialized  nations  met 
in  Houston,  Texas  for  the  Sixteenth. 
Annual  Economic  Summit.  An  outcome 
of  this  summit  was  the  formation  of  the 
G-7  Chemical  Action  Task  Force 
(CATF)  under  the  chairmanship  of  the 
U.S.  Department  of  Jusfice.  This  task 
force  was  charged  with  addressing  the 
problem  of  diversion  of  chemicals  which 
can  be  used  in  the  clandesfine 
manufacture  of  cocaine,  heroin  and 
synthetic  drugs. 

During  a  series  of  meetings  held 
between  October  1990  and  April  1991  in 
Washington,  DC,  the  CATF  identified 
the  chemicals  most  important  to  the 
production  of  illicit  drugs  and 
recommended  10  of  them  for 
international  control.  Specifically,  the 
CATF  recommended  adding 
hydrochloric  acid  and  sulfuric  acid  to 
the  United  Nations  Convention  Against 
Illicit  Traffic  in  Narcotic  Drugs  and 
Psychotropic  Substances  for  the  purpose 
of  imposing  controls  on  exports 
intended  for  targeted  areas  in  which 
cocaine  is  illicitly  manufactured.  The 


group  concluded  that  the  principal 
countries  of  illicit  cocaine  production 
are  in  the  Andean  Region  of  South 
America  and  the  chemicals  used  for 
making  cocaine  are  manufactured 
predominantly  in  North  America, 
Europe,  some  South  American  countries, 
and,  to  some  extent,  Asia.  The  CATF 
urged  that  countries  take  immediate 
action  to  implement  these 
recommendations. 

Consistent  with  the  recommendations 
of  the  G-7  CATF  and  based  on  data 
available  to  the  DEA  regarding  the 
importance  and  use  of  hydrochloric  acid 
and  sulfuric  acid  in  the  clandestine 
manufacture  of  cocaine,  the  DEA 
purposes  to  add  hydrochloric  acid  and 
sulfuric  acid  to  the  "listed  essential 
chemicals"  section  of  the  CDTA  for  the 
purpose  of  imposing  controls  on  exports 
of  these  chemicals  to  designated 
countries.  Designated  countries  are 
those  in  which  illicit  cocaine  production 
has  been  identified  and  also  some 
neighboring  countries. 

A  review  of  U.S.  export  data  for  1990 
identified  approximately  300  export 
transactions  of  hydrochloric  acid  and 
sulfuric  acid  to  the  proposed  designated 
countries.  The  proposed  thresholds  for 
exports  of  hydrochloric  acid  and  sulfuric 
acid  to  these  countries  resulted  from  an 
analysis  of  this  export  data.  The  list  of 
designated  countries  is  based  on 
information  from  the  CATF  and  other 
sources  available  to  the  DEA. 

Based  on  available  data,  the  CATF 
concluded  that  only  those  controls 
necessary  for  the  effective  control  of 
international  transactions  of 
hydrochloric  acid  and  sulfuric  acid  to 
drug  producing  countries  should  be 
applied.  The  DEA  agrees  with  this 
conclusion  and  proposes  to  exclude 
domestic,  import  and  export 
transactions  to  non-drug  producing 
countries  from  the  definition  of 
regulated  transactions  under  the  CDTA. 
A  foreign  export  customer  must  meet  the 
established  business  and  fixed  street 
address  requirements  as  listed  in  21  CFR 
1313.02(j).  A  person  or  business  which 
functions  as  a  broker  or  intermediary 
does  not  meet  these  requirements  and  is 
not  considered  a  customer  for  purposes 
of  the  application  of  the  CDTA. 
Therefore,  exports  through  brokers  or 
intermediaries  in  non-designated 
countries  are  not  excluded  if  the 
ultimate  destination  of  the  export  is  a 
designated  country. 

The  Administrator  of  the  DEA  hereby 
certifies  that  this  proposed  rule  will 
have  no  significant  impact  upon  enfities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  proposed  rule  is 
not  a  major  rule  for  purposes  of 


Executive  Order  (E.O.)  12291  of 
February  17, 1981. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  this 
propose  action  has  been  submitted  for 
review  to  the  Office  of  Management  and 
Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  the 
proposed  rule  has  no  implications  which 
would  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  Enforcement  Administration, 
Drug  traffic  control.  Reporting  and 
record  keeping  requirements. 

For  reasons  set  out  above,  21  CFR  part 
1310  is  proposed  to  be  amended  as 
follows: 

PART  1310— [AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(b). 

2.  Section  1310.02  is  amended  by 
adding  paragraphs  (b)(8]  and  (b)(9)  to 
read  as  follows: 

§  1 3 1 0.02    Substances  covered. 

*  *  •  •  * 

(b)  Listed  Essential  Chemicals 

*  e  •  •  e 

(8)  Hydrochloric  acid 
(9]  Sulfuric  acid 

3.  Section  1310.04  is  amended  by 
adding  paragraph  (f)(2)(iv)  to  read  as 
follows: 

§  1310.04    Maintenance  of  records. 

***** 

(0  •  *  * 

(2)  Listed  Essential  Chemicals: 

(iv)  Exports  to  Designated  Countries 


Chemical 

Threshold 
l>y  volume 
(gal). 

Threshold 

by  weight 

(kg) 

(A)  Hydrochloric  acid 

(B)SuHunc  acHj     

10 

44  4 

25 

174.0 

4.  A  new  §  1310.08,  is  added  to  read  as 

follows: 

§  1310.08    Excluded  transact icn.^. 

(a)  Domestic  and  import  transactions 
of  hydrochloric  acid  and  sulfuric  acid 
are  excluded  by  the  Administrator  from 
the  definition  of  "regulated  transaction" 
in  21  U.S.C.  802(39)(A).  21  CFR  1310.01(0 
and  21  CFR  1313.02(d),  and  therefore  are 
excluded  from  the  application  of 
sections  830  and  971  of  the  Controlled 
Substances  Act  and  §§  1310.03  through 


64584  Federal  Register  /  Vol.  56.  No.  23B  /  W<?dneBday.  December  11.  1991  /  Proposed  Utiles 


1310.07  and  1313.12  through  1313.15  of 
title  21  of  the  Code  of  Federal 
Regulations. 

fb)  Export  transactions  of 
hydrochiorrc  acid  and  »«lfuric  acid  to  all 
coun^es  except  tfce  folk>»ving  are 
excluded  by  the  Administrator  from  the 
definitjon  of  "regulated  transaction**  in 
21  USX:.  102(391  and  21  CFR  1310.01(f) 
and  tl  CFR  1313  02(d),  and  therefore  are 
excluded  from  the  application  of 
sections  S30  and  971  of  the  Controlled 
Substeaces  Act  and  §§  131003  through 
1310.07  and  §§  1313.21  through  1313.41 
of  title  21  of  the  Code  of  Federal 
Regulations: 

(1)  Argeirtina. 

(2)  Bokvia. 

(3)  Brazil. 
{M  Chile. 

(5]  Cotombia. 

(6)  Ecuador. 

(7)  French  Guiana. 

(8)  Guyana. 

(9)  Panama. 
{10)  Paragnay. 

(11)  Peru. 

(12)  Surinam. 

(13)  Uruguay. 

(14)  Venezuela. 

Dated:  October  29, 1991. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  91-29577  Rled  12-10-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4  and  5 

(Notice  No.  732;  Ref:  Notice  Nos.  710, 7271 
RIN  1512-AA6S  and  AA87 

De^nWon  of  "Brand  LabeT  for  Wine, 
and;  Standard  Wine  Containers 
(9tF0e6P  and  MF275P) 

agency:  Bureaa  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of 
Treasury. 


ACTtON:  Proposed  nrfe;  extension  of 
comment  period. 

SUUMUUIV:  This  doonneitt  extends  the 
commwit  period  for  Notice  No.  727.  a 
notice  of  proposed  rulemaking  (NPRM). 
published  in  the  Federal  Register  on 
September  12, 1991  (56  FR  46393).  ATF 
has  received  a  request  to  extend  the 
comment  period  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  complex  issues 
addressed  in  die  NPRM. 
DATES:  Written  comments  must  be 
received  on  or  l»ef6re  famiary  10. 1992. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Wine  and  Beer  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms:  P.O. 
Box  50221;  Washington,  DC  20091-0221; 
ATTN:  Notice  No.  732. 
FOR  FURTHER  DIFORMATION  CONTACT: 
James  P.  Fiscaretta,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  Washington.  DC  20226  (202-927- 
8230). 
SUPPLEMENTARY  INFORMATION: 

Backgrotnd 

On  September  12. 1991.  ATF  published 
Notice  No.  727  in  die  Federal  Register 
(56  FR  46393)  proposing  to  amend  the 
definiUon  of  **brand  label**  in  27  CFR 
4.10  for  wine  containers.  In  addition,  the 
Bureau  amended  Us  earlier  proposal 
regarding  standrd  wine  containers,  as 
set  forth  in  Notice  No.  710  (February  8. 
1991;  56  FR  4770).  and  proposed  an 
amendment  to  the  regulations 
concerning  Ihe  design  of  standard  liquor 
bottles  in  27  CFR  5.46. 

The  comment  period  for  Notice  No. 
727  was  scheduled  to  dose  on  December 
11. 1991.  Prior  to  the  close  of  the 
comment  period  ATF  received  a  request 
to  extend  the  comment  period.  The 
commenter.  the  National  Association  of 
Beverage  Importers.  Inc.  (NABQ. 
consists  of  U.S.  coiporations  that  are 
responsible  for  over  90  percent  of  the 
alcoholic  beverages  imported  Into  this 
country  each  year.  NABl  stated  that  the 
association  needed  additional  time  to 


prepare  exhibits  and  coordinate  member 
company  views  for  submission  to  ATF. 
Because  of  the  intervention  trf  the 
upcoming  holiday  season,  NABl 
requested  an  extension  of  80  days. 

ATF  finds  an  extensioa  of  the 
comment  period  is  warranted.  Howevet. 
the  Bureau  believes  that  an  extension  of 
an  additional  30  days  is  sufficient  and 
is.  therefore,  extending  the  comment 
period  tm^  f  anovy  1%.  1992. 

Drafting  InformatioQ 

The  author  of  this  document  is  fames 
P.  Ficaretta,  Wine  and  Beer  Branch. 
Bureau  etf  AlcohoS,  Tobacco  and 
Firearms. 

listof  SH^ects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  dtft^  and  inspection.  Imperts. 
Labeling.  Packaging  twid  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising.  Consumer  protectioa 
Customs  duties  and  inspection.  Imports. 
Labeling.  Liquors  and.  Packaging  and 
containers. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  27  U-SX:.  205. 

Signed:  December  9. 1B91. 
Daniel  R.  Stack. 
Acting  Director. 

[FR  Doc.  91-29755  FUed  12-10-W:  8:45  ami 
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f)repare  exhiWts  and  coordinate  member 
company  views  for  submission  to  ATF. 
Because  of  the  intervention  of  the 
upcoming  holiday  season.  NABI 
requested  an  extension  of  80  days. 

ATF  fuuis  an  exlensioa  of  the 
comment  period  is  warranted.  However, 
the  Bureau  believes  that  an  extension  of 
an  additional  30  days  is  sufficient  and 
is.  therefore,  extending  the  comment 
period  untiifanaafy  Ifll  1992. 

Drafting  Informatioo 

The  author  of  tias  document  is  fames 
P.  Ficaretta.  Wine  and  Beer  Branch. 
Bureau  el  Alcehol.  Tobacco  and 
Firearms. 

List  at  SM^ects 

27  cm  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspectioa  Imports. 
Labeling.  Packaging  and  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors  and.  Packaging  and 
containers. 

Authority  aad  IssuHice 

This  notice  is  issued  under  the 
authority  in  27  U.S.C  205. 

Signed:  December  9, 1B91. 
Daniel  R.  Stack. 
Acting  Director. 

[FR  Doc.  91-29755  Filed  12-10-81: 8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proDOsed  oites  ttiat  are  applicable  to  ttie 
put)ttc.  Notices  of  heahr^  ar>d 
investigations,  comrrxttee  meetings,  agency 
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auttKyity.  fikng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  tt«s  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  artd  Budget 

December  6, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202)  720- 
2118. 

Revision 

•  Agricultural  Marketing  Service, 
Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho  and 
Malheur  County.  Oregon,  under 
Marketing  Agreement  and  Order  No. 
945,  Recordkeeping;  On  occasion; 
Weekly;  Monthly;  Annually,  Farms; 
Businesses  or  other  for-profit;  51,606 
responses;  339  hours,  Robert  F. 
Matthews  (202)  720-5331. 

Reinstatement 

•  Farmers  Home  Administration, 
Form  FmHA  1962-1.  Agreement  for  the 


Use  of  Proceeds /Release  of  Chattel 
Property.  FmHA  1962-1,  On  occasion 
Individuals  or  households;  Farms; 
157,310  responses;  51,912  hours  ]ack 
Holston  (202)  720-9736. 

•  Farmers  Home  Administration,  7 
CFR  1942-C.  Fire  and  Rescue  Loans, 
FmHA  1942-52,  53,  and  54,  On  occasion; 
Annually;  Quarterly,  State  or  local 
governments;  Non-profit  institutions; 
2,879  responses;  6,184  hours.  Jack 
Holston  (202)  720-«736. 

•  Fanners  Home  Administration.  7 
CFR  1902-C  Supervised  Bank  Accounts 
FmHA  1902-7  Recordkeeping;  On 
occasion  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  50 
responses;  63  hours.  Jack  Holston  (202) 
720-9736. 

•  Fanners  Home  Administration, 
Form  FmHA  1910-11,  Application 
Certification,  Federal  Collection  Policies 
for  Consumer  or  Commercial  Debts, 
FmHA  1010-11,  On  occasion, 
Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or  oiher 
for-profit;  Non-profit  institutions;  Small 
Businesses  or  organizations;  52,400 
resDonses;  4,192  hours,  ]ack  Holston 
(202)  720-9736. 

New  CoUectioa 

•  Animal  and  Plant  Health  Inspection 
Service,  Scrapie  Flock  Certification  and 
Animal  Identification  Procedures — 9 
CFR.  parts  54  and  79,  VS  5-21,  VS  5-22, 
VS  5-23,  Recordkeeping;  On  occasion. 
State  or  local  governments;  Farms; 
Federal  agencies  or  employees;  40.189 
responses;  124.697  hours.  Dr.  Gary 
Colgrove  (301)  436-6954. 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  91-29590  Filed  12-10-91;  845  am) 
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AgricuKural  Marketing  Service 

Certification  of  Importer  Organizations 
To  Make  Nominations  to  the  Cotton 
Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

summary:  This  notice  serves  to  invite 
organizations  that  represent  importers 
of  cotton-containing  products  to  make  a 
request  to  the  agency  for  certification  of 
eligibility  to  nominate  persons 
representing  importers  to  membership 


on  the  Cotton  Board.  The  Cotton  Board 
is  the  administrative  body  responsible 
for  the  administration  of  the  Cotton 
Research  and  Promotion  Order. 

FOR  FURTHER  INFORMATION  CONTACT 
Craig  Shackelford,  Cotton  Division. 
Agricultural  Marketing  Service,  (202) 
720-2259. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  pursuant  to  the  Cotton 
Research  and  Promotion  Act 
Amendments  of  1990  and  the  Cotton 
Research  and  Promotion  Order  (7  CFR 
part  1205).  Amendments  to  the  Act  were 
enacted  by  Congress  under  subtitle  G  of 
title  XIX  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990  on 
November  28. 1990.  These  amendments 
provide  for  assessments  on  imported 
cotton  and  cotton-containing  products 
and  for  representation  of  importers  of 
cotton  and  cotton-containing  products 
en  the  Cotton  Board.  A  notice  of 
proposed  amendments  to  the  Cotton 
Research  and  Promotion  Order  was 
published  for  public  comment  on  April 
10. 1991.  The  proposed  amendment  to 
the  Order,  addressing  the  public 
comments,  was  published  on  July  9, 
1991.  The  proposed  amendment  was 
approved  by  a  majority  (f>0  percent)  of 
importers  and  producers  of  cotton  voting 
in  a  referendum  conducted  July  17-26  as 
required  by  the  Act.  Results  of  the 
referendum  were  announced  in  a 
nationally  distributed  press  release 
August  2. 1991. 

The  Order  as  amended  (56  FR  31289- 
31297)  provides  for  representation  on  the 
Cotton  Board  of  persons  representing 
importers  of  cotton  and  cotton- 
containing  products  subject  to 
assessment.  The  amended  Order  also 
provides  that  the  initial  importer 
representation  on  the  Cotton  Board  shall 
be  four  members. 

The  Cotton  Board  was  created 
pursuant  to  authorization  contained  in 
the  Cotton  Research  and  Promotion  Act 
of  1966.  The  Board  began  operations  in 
1967  collecting  Cotton  Research  and 
Promotion  assessments  from  domestic 
cotton  producers.  Funds  collected  are 
used  to  Hnance  advertising,  sales 
promotions,  market  development,  and 
research  activities.  The  purpose  of  such 
activities  is  to  strengthen  cotton's 
competitive  position  and  to  maintain 
and  expand  domestic  and  foreign 
markets  and  uses  for  United  States 
cotton.  In  addition  to  collecting 
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assessments  and  administering  projects, 
the  Board  is  responsible  for  reporting 
compliance  issues  to  USDA  and 
recommending  changes  to  the  program 
to  USDA  to  effectuate  the  policy  of  the 
Act  and  Order. 

The  Cotton  Board  is  currently 
composed  of  representatives  of  cotton 
producers  appointed  by  the  Secretary  of 
Agriculture  from  nominations  submitted 
by  eligible  cotton  producer 
organizations  within  each  cotton 
producing  state.  There  are  14  cotton 
producing  areas  represented  by  20 
members  on  the  Board.  Each  member 
has  an  alternate  member.  All  members 
and  their  alternates  serve  terms  of  three 
years. 

Section  1205.342  of  the  Order,  as 
amended,  provides  that  any  importer 
organization  may  make  a  request  for 
certification  of  eligibility  to  participate 
in  nominating  members  and  alternate 
members  to  represent  cotton  importers 
on  the  Cotton  Board.  Such  eligibility 
shall  be  based,  in  addition  to  other 
available  information,  upon  a  factual 
report  submitted  by  the  organization 
which  shall  contain  information  deemed 
relevant,  including  the  following: 

(a)  Nature  and  size  of  the 
organization's  active  membership, 
proportion  of  total  active  membership 
accounted  for  by  cotton  importers  and 
the  total  amount  of  cotton  imported  by 
the  organization's  cotton  importer 
members: 

(b)  The  extent  to  which  the  cotton 
importer  membership  of  such 
organization  is  represented  in  setting  the 
organization's  policies; 

(c)  Evidence  of  stability  and 
permanency  of  the  organization; 

(d)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

(e)  Functions  of  the  organization;  and 

(f)  The  organization's  ability  and 
willingness  to  further  the  aims  and 
objectives  of  the  Act. 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its 
membership  consists  of  a  sufficiently 
large  number  of  cotton  importers  who 
import  a  relatively  significant  volume  of 
cotton  to  reasonably  warrant  its 
participation  in  the  nomination  of 
members  and  alternates  for  the  Cotton 
Board.  Any  importer  organization  found 
eligible  by  the  Secretary  will  be  certified 
by  the  Secretary. 

Organizations  representing  importers 
of  cotton  and  cotton-containing  products 
seeking  certification  to  participate  in 
making  nominations  of  importer 
representatives  to  serve  on  the  Cotton 
Board  should  submit  their  request 
addressing  the  criteria  listed  above  to: 


USDA/AMS/Cotton  Division,  room 
2641-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456,  Attn:  Craig  Shackelford. 

Organizations  that  receive  USDA 
certification  to  participate  in  nominating 
persons  to  serve  on  the  Cotton  Board 
will  be  notified  of  their  eligibility  and  of 
the  time  and  location  of  a  caucus  of 
certified  importer  organizations.  Such 
caucus  will  be  for  the  purpose  of  making 
nominations  for  members  and  alternate 
members  of  the  Cotton  Board.  Detailed 
procedures  for  conducting  the 
nominating  caucus  will  be  provided  to 
each  certified  importer  organization  in 
advance  of  the  caucus  date. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  0MB 
Number  0581-0093. 

Authority:  7  U.S.C.  2101-2118. 

Dated:  December  5. 1991. 
Daniel  Haley. 
Administrator. 
|FR  Doc.  91-29593  Filed  12-10-91;  8:45  am] 
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Forest  Service 

Logging  Gulcti  Timber  Sale,  Boise 
National  Forest,  Boise  Co.  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  timber  sale  in  the 
French  Creek  and  Logging  Gulch 
drainages  of  the  Idaho  City  Ranger 
District,  Boise  National  Forest.  The  area 
is  approximately  35  miles  northeast  of 
Boise,  Idaho. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  hereby  gives 
notice  of  the  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  aparticipate  and  contribute  to  the 
final  decision. 

DATES:  A  public  open  house  meeting  for 
the  purpose  of  describing  the  proposed 
action  and  receiving  public  input  is 
scheduled  for  December  17, 1991.  7  p.m.. 
at  the  Boise  National  Forest  Supervisors 
Office,  1750  Front  Street.  Boise,  Idaho. 
Project  interdisciplinary  team  members 
will  be  available  at  this  meeting,  and 
will  present  the  proposed  action  and  the 
analysis  schedule.  Comments  received 
from  this  scoring  meeting  will  be 
incorporated  into  the  analysis  process. 


In  addition,  a  public  field  trip  and 
planning  meeting  was  held  on  October 
11, 1991,  to  receive  input  for 
implementing  the  Forest  Plan  on  the 
project  area. 

Additional  written  comments 
concerning  the  proposal  are  encouraged. 
To  be  considered  in  the  Draft 
Environmental  Impact  Statement  (DEIS), 
comments  should  be  submitted  on  or 
before  January  10. 1992. 
ADDRESSES:  Submit  written  comments 
to:  District  Ranger,  Idaho  City  Ranger 
District,  P.O.  Box  129,  Idaho  City.  ID. 
83631. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Terry  Padilla,  NEPA 
Coordinator,  Idaho  City  Ranger  District, 
208-392-6681. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  proposed  action  is  to 
implement  the  Boise  National  Forest 
Land  and  Resource  Management  Plan 
by  increasing  the  growth  and  yield  of 
timber  stands  and  by  managing  access 
within  the  project  area.  To  meet  the 
objectives  of  the  Plan,  the  Forest  is 
proposing  to  (1)  Harvest  approximately 
8  million  board  feet  of  green  timber  by 
helicopter,  skyline,  and  tractor  on  1,471 
acres  of  suitable  timberland,  (2) 
construct  5  miles  of  new  road  and 
reconstruct  21  miles  of  existing  roads, 
(3)  reforest  approximately  568  acres,  (4) 
precommercially  thin  1,600  acre  of 
young  trees,  and  (5)  seasonally  or 
permanently  close,  or  obliterate,  all 
roads  and  trails  within  the  project  area. 
The  project  area  is  located 
approximately  8  miles  southeast  of 
Idaho  City,  Idaho  (within  T.  4-6  N..  R.  5- 
6  E.,  Boise  Meridian.  Boise  County, 
Idaho).  Approximately  8.900  acres  (60%) 
of  the  project  area  is  located  within  the 
Breadwinner  inventoried  Roadless  Area 
(IRA). 

Alternatives  to  the  proposal  will 
consider  (1)  the  amount  of  inventoried 
roadless  areas  that  is  harvested,  (2)  the 
miles  of  road  construction/ 
reconstruction,  (3)  the  proportion  of 
helicopter,  skyline,  and  tractor  harvest 
methods,  and  (4)  the  degree  of  access 
management  restrictions.  A  No  Action 
(the  project  will  not  take  place) 
alternative  will  also  be  considered  in 
the  analysis. 

As  lead  agency,  the  Forest  Service 
will  analyze  and  document  direct, 
indirect  and  cumulative  environmental 
ejects  of  the  range  of  alternatives.  Each 
alternative  will  include  mitigation 
measures  and  monitoring  requirements. 

The  EIS  will  tier  to  the  Boise  National 
Land  and  Resource  Management  (Forest 
Plan)  FEIS  (1990)  which  has  specified 
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In  addition,  a  public  Held  trip  and 
planning  meeting  was  held  on  October 
11. 1991.  to  receive  input  for 
implementing  the  Forest  Plan  on  the 
project  area. 

Additional  written  comments 
concerning  the  proposal  are  encouraged. 
To  be  considered  in  the  Draft 
Environmental  Impact  Statement  (DEIS), 
comments  should  be  submitted  on  or 
before  January  10. 1992. 
ADDRESSES:  Submit  written  comments 
to:  District  Ranger.  Idaho  City  Ranger 
District.  P.O.  Box  129.  Idaho  City.  ID. 
83631. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Terry  Padilla,  NEPA 
Coordinator,  Idaho  City  Ranger  District, 
208-392-6681. 

SUPPLEMENTARY  INFORMATION*.  The 
purpose  of  the  proposed  action  is  to 
implement  the  Boise  National  Forest 
Land  and  Resource  Management  Plan 
by  increasing  the  growth  and  yield  of 
timber  stands  and  by  managing  access 
within  the  project  area.  To  meet  the 
objectives  of  the  Plan,  the  Forest  is 
proposing  to  (1)  Harvest  approximately 
8  million  board  feet  of  green  timber  by 
helicopter,  skyline,  and  tractor  on  1.471 
acres  of  suitable  timberland.  (2) 
construct  5  miles  of  new  road  and 
reconstruct  21  miles  of  existing  roads. 
(3)  reforest  approximately  568  acres,  (4) 
precommercially  thin  1,600  acre  of 
young  trees,  and  (5)  seasonally  or 
permanently  close,  or  obliterate,  all 
roads  and  trails  within  the  project  area. 
The  project  area  is  located 
approximately  8  miles  southeast  of 
Idaho  City,  Idaho  (within  T.  4-6  N..  R.  5- 
6  E.,  Boise  Meridian,  Boise  County, 
Idaho).  Approximately  8.900  acres  (60%) 
of  the  project  area  is  located  within  the 
Breadwinner  inventoried  Roadless  Area 
(IRA). 

Alternatives  to  the  proposal  will 
consider  (1)  the  amount  of  inventoried 
roadless  areas  that  is  harvested,  (2)  the 
miles  of  road  construction/ 
reconstruction,  (3)  the  proportion  of 
helicopter,  skyline,  and  tractor  harvest 
methods,  and  (4)  the  degree  of  access 
management  restrictions.  A  No  Action 
(the  project  will  not  take  place) 
alternative  will  also  be  considered  in 
the  analysis. 

As  lead  agency,  the  Forest  Service 
will  analyze  and  document  direct, 
indirect  and  cumulative  environmental 
effects  of  the  range  of  alternatives.  Each 
alternative  will  include  mitigation 
measures  and  monitoring  requirements. 

The  EIS  will  tier  to  the  Boise  National 
Land  and  Resource  Management  (Forest 
Plan)  FEIS  (1990)  which  has  specified 


goals,  objectives,  desired  future 
conditions,  management  area  direction 
and  standards  for  the  project  area.  The 
project  area  is  located  in  the  Rabbit 
Creek/North  Fork  Boise  Management 
area.  Direction  for  this  area  emphasizes 
the  protection  of  visually  sensitive  areas 
and  elk  and  bald  eagle  winter  range, 
and  intensified  timber  and  range 
activities  on  suitable  areas. 

Preliminary  issues  for  the  proposal 
that  have  been  identified  to  date  include 
the  following: 

1.  Elk  security  may  be  diminished  by 
increased  human  access. 

2.  Timber  harvest  may  alter  visual 
quality  and  affect  the  undeveloped 
character  of  the  Breadwinner  IRA 

3.  Road  construction  and  harvest 
activities  may  result  in  increased  stream 
sedimentation  in  the  North  Fork  and 
Middle  Fork  Boise  River. 

4.  High  road  building  and/or  harvest 
costs  may  result  in  a  below  cost  timber 
sale. 

5.  Existing  access  within  the  project 
area  may  be  denied  by  road  closure. 

The  scoping  process  for  this  project  is 
intended  to  further  define  these  and 
other  preliminary  issues. 

Federal,  State  and  local  agencies, 
potential  purchasers,  and  other 
organizations  and  individuals  who  may 
be  interested  in  or  affected  by  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  includes 
(1)  Identifying  significant  issues.  (2) 
determining  potential  cooperating 
agencies,  and  (3)  identifying  groups  or 
individuals  interested  or  affected  by  the 
decision. 

The  analysis  is  expected  to  take 
approximately  five  months.  The  draft 
environmental  impact  statement  (DEIS) 
is  scheduled  to  be  completed  and 
available  for  public  review  in  May.  1992. 
The  final  environnmental  impact 
statement  and  Record  of  Decision  are 
scheduled  to  be  completed  by  August, 
1992. 

Kathleen  M.  Lucich,  District  Ranger, 
Idaho  City  Ranger  District,  Boise 
National  forest,  is  the  responsible 
official. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availabihty  appears  in  the 
Federal  Register. 

It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 


of  the  National  Environmental  policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v  NRDC.  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model.  (9th  Circuit,  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  insure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

Dated;  December  4, 1991. 
Kathleen  M.  Ludch, 

District  Ranger,  Idaho  City  Ranger  District. 

Boise  National  Forest. 

[FR  Doc.  91-29499  Filed  12-10-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Revfew  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Report  of  Building  or  Zoning 
Permits  Issued  and  Local  Public 
Construction. 

Form  NumberfsJ:  C-404. 

Agency  Approval  Number  0607-0094. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  30.795. 

Number  of  Respondents:  9.000 
monthly;  9.100  annually. 

Avg  Hours  Per  Response:  15  minutes 
monthly;  25  minutes  annually. 

Needs  and  Uses:  This  survey  collects 
data  on  new  construction  authorized 
from  a  sample  of  state  and  local  permit 
issuing  officials.  From  this  survey  we 
prepare  monthly  estimates  and  annual 
totals  of  the  number  and  value  of 
residential  buildings  and  housing  units, 
nonhousekeeping  residential  buildings 
(hotels  and  motels),  nonresidential 
construction,  and  demolitions 
authorized  by  building  permits. 
Policymakers,  planners,  and 
businessmen  and  women  use  these  data 


to  formulate  economic  policy,  control 
growth,  plan  for  local  services,  and 
develop  production  and  marketing 
plans. 

Affected  Public:  Stale  or  local 
governments. 

Frequency:  Monthly;  Aiuiually. 

Respondent 's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
395-7313. 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1990  Panel  Wave  8. 

Form  Numberfs):  SIPP-10800,  SIPP- 
10803,  SIPP-10805. 

Agency  Approval  Number:  0607-0870. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  67.725. 

Number  of  Respondents:  45,150. 

Avg  Hours  Per  Response:  1/2  hour. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation  (SIPP) 
is  designed  as  a  continuing  series  of 
national  panels  of  interviewed 
households  which  are  introduced 
annually  with  each  panel  having  a 
duration  of  about  21/2  years  in  the 
survey.  The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  "topical  modules."  The 
topical  modules  for  the  1990  Panel  Wave 
8.  collectively  called  the  "Annual 
Round-up,"  are  identical  to  the  topical 
modules  for  the  1991  Panel  Wave  5.  The 
individual  components  are  (1)  Annual 
Income  and  Retirement  Accounts.  (2) 
Taxes,  and  (3)  School  Enrollment  and 
Financing.  Wave  8  interviews  will  be 
conducted  from  June-September  1992. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Twice  during  the  panel. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Agency:  Bureau  of  the  Census. 

Title:  Apparel. 

Form  Numberfs):  MQ23A 

Agency  Approval  Number  0607-0580. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved   . 
collection. 

Burden:  6,727  houra. 

Number  of  Respondents:  3.175. 

Avg  Hours  Per  Response:  53  minutes. 

Needs  and  Uses:  The  domestic 
apparel  industry  is  provided  some 
protection  from  imports  throuKh 
bilateral  trade  agreements.  The 
Multifiber  Arrangement  (MFA)  provides 
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the  legal  framework  for  the  regulation  of 
trade.  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  negotiates  bilateral  trade 
agreements  and  determines  whether  and 
when  to  request  consultations  with  an 
exporting  country  to  avoid  market 
disruptions  in  the  United  States.  The 
MFA  requires  that  requests  for 
consultations  be  accompanied  by  a 
factual  statement  of  market  disruption 
prepared  by  the  Office  of  Textiles  and 
Apparel  (OTEXA).  Quarterly  Census 
Bureau  production  data  from  this  survey 
provide  the  detailed  information  needed 
by  CITA  and  OTEXA  to  meet  this 
requirement. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quarterly  and  annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
395-7313. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  December  5, 1991. 

Edwafd  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

|FR  Doc.  91-29569  Filed  12-10-91;  8:45  am] 

BILUNQ  COOE  3510-07D9F 


International  Trade  Administration 
[A-475-703] 

Initiation  of  Antl-Clrcumventlon  Inquiry 
on  Antidumping  Duty  Order  on 
Granular  Polytetraflouroettiytene 
Resin  From  Italy 

agency:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Initiation  of  Anti- 
circumvention  inquiry. 

SUMMARY:  On  the  basis  of  an  allegation 
filed  with  the  Department  of  Commerce, 
we  are  initiating  an  anti-circumvention 
inquiry  to  determine  whether  the  actions 
of  one  Italian  producer  of 
polytetraflouroethylene  and  its  U.S. 
subsidiary  constitute  circumvention  of 
the  antidumping  duty  order  on  granular 
polytetraflouroethylene  resin  from  Italy. 
EFFECTIVE  DATE:  November  21. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Levy  or  Melissa  G.  Skinner. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC;  telephone:  (202)  377-4851. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  15, 1991,  E.I.  Du  Pont  de 
Nemours  &  Company,  Inc.  (Du  Pont), 
requested  that  the  Department  of 
Commerce  (the  Department)  conduct  an 
anti-circumvention  inquiry  on  the 
antidumping  duty  order  on  granular 
polytetraflouroethylene  (PTFE)  resin 
from  Italy  (53  FR  33163,  August  30, 1988), 
in  accordance  with  section  781(a)  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  Du  Pont  alleges  that  an 
Italian  producer  of  PTFE  and  its  U.S. 
subsidiary  are  circumventing  this  order 
by  importing  PTFE  raw  polymer,  a 
product  currently  not  subject  to 
antidumping  duties,  from  Italy  into  the 
United  States,  where  it  is  processed  into 
granular  PTFE  resin,  which  is  covered 
by  the  order. 

Initiation  of  Anti-circumvention 
Proceeding 

Section  781(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act), 
allows  the  Department,  after  taking  into 
consideration  any  advice  from  the  U.S. 
International  Trade  Commission,  to 
include  a  product  within  the  scope  of  an 
existing  antidumping  duty  order  if  the 
product  sold  in  the  United  States  is  of 
the  same  class  or  kind  as  the 
merchandise  that  is  the  subject  of  the 
antidumping  duty  order,  the  product 
sold  in  the  United  States  is  completed  or 
assembled  in  the  United  States  from 
parts  or  components  producted  in  the 
foreign  country  with  respect  to  which 
the  antidumping  duty  order  applies,  and 
the  difference  between  the  value  of  the 
product  sold  in  the  United  States  and 
the  imported  parts  or  components  from 
the  country  with  respect  to  which  the 
antidumping  duty  order  applies  is  small. 

In  reaching  a  determination  on 
whether  to  include  the  product  within 
the  scope  of  an  existing  antidumping 
duty  order,  section  781(a)(2)  of  the  Tariff 
Act  directs  the  Department  to  consider 
such  factors  as  (1)  the  pattern  of  trade, 
(2)  whether  the  manufacturer  or 
exporter  is  related  to  the  entity  and 
assembled  or  completed  the 
merchandise  sold  in  the  United  States, 
and  (3)  whether  imports  of  the  parts  or 
components  from  the  country  with 
respect  to  which  the  antidumping  duty 
order  applies  have  increased  after 
issuance  of  that  order. 

We  intend  to  complete  this  inquiry 
according  to  the  following  schedule. 


unless  extraordinary  complications 
arise: 

Initial  Request  for  December  2, 1991 

Information. 

Response December  16, 

1991. 
Anti-circumvention  December  23, 

Questionnaire.  1991. 

Response )anuary  22, 1992. 

Preliminary  April  1, 1992. 

Determination. 

Hearing April  19.  1992. 

Final  Determination May  12, 1992. 


The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  suspend  liquidation 
in  the  event  of  an  affirmative 
preliminary  determination  of 
circumvention. 

This  notice  is  published  in  accordance 
with  section  781(a)  of  the  Tariff  Act  (19 
U.S.C.  1677j(a)),  and  §  353.29(e)  of  the 
Commerce  Regulations  (19  CFR 
353.29(e))(1991). 

Dated:  November  22, 1991. 
Fraods  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-29612  Filed  12-10-91;  8:45  am) 
BnXINO  COOE  3610-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  (Council's)  Administrative 
Committee,  Habitat  Advisory  Panels, 
Advisory  Panel,  and  Coral  Fishery 
Management  Plan  (FMP)  Committee, 
will  hold  separate  public  meetings  on 
December  10-13, 1991,  from  10  a.m..  until 
4  p.m..  at  the  Pierre  Hotel.  Santurce, 
Puerto  Rico. 

The  Habitat  Advisory  Panels  will 
meet  on  December  10.  the  Advisory 
Panel  on  December  11  and  the  Coral 
FMP  Committee  on  December  12.  to 
discuss  issues  related  to  the 
development  of  the  Coral  FMP, 

The  Administrative  Committee  will 
meet  on  December  13  from  9  a.m..  to  12 
noon,  to  discuss  issues  related  to  the 
Council's  administrative  operations. 

The  meetings  will  be  conducted 
primarily  in  English;  however,  there  will 
be  simultaneous  English/Spanish 
translation  for  the  Advisory  Panel  and 
Coral  FMP  Committee  meetings.  For 
more  information,  contact  the  Caribbean 
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unless  extraordinary  complications 
arise: 

Initial  Request  for  December  2.  Iflffl 

Information. 

Response December  16, 

1991. 
Anti-circumvention  December  23, 

Questionnaire.  1991. 

Response January  22, 1992. 

Preliminary  April  1, 1992. 

Determination. 

Hearing April  19.  1992. 

Final  Determination May  12, 1992. 


The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  suspend  liquidation 
in  the  event  of  an  affirmative 
preliminary  determination  of 
circumvention. 

This  notice  is  published  in  accordance 
with  section  781(a]  of  the  Tariff  Act  (19 
U.S.C.  1677j{a]),  and  §  353.29(e)  of  the 
Commerce  Regulations  (19  CFR 
353.29(e])(1991]. 

Dated:  November  22. 1991. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-29612  Filed  12-10-91;  8:45  am] 

BILUNO  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  (Council's)  Administrative 
Committee,  Habitat  Advisory  Panels, 
Advisory  Panel,  and  Coral  Fishery 
Management  Plan  (FMP)  Committee, 
will  hold  separate  public  meetings  on 
December  10-13, 1991,  from  10  a.m.,  until 
4  p.m.,  at  the  Pierre  Hotel,  Santurce, 
Puerto  Rico. 

The  Habitat  Advisory  Panels  will 
meet  on  December  10,  the  Advisory 
Panel  on  December  11  and  the  Coral 
FMP  Committee  on  December  12,  to 
discuss  issues  related  to  the 
development  of  the  Coral  FMP. 

The  Administrative  Committee  will 
meet  on  December  13  from  9  a.m.,  to  12 
noon,  to  discuss  issues  related  to  the 
Council's  administrative  operations. 

The  meetings  will  be  conducted 
primarily  in  English;  however,  there  will 
be  simultaneous  English/Spanish 
translation  for  the  Advisory  Panel  and 
Coral  FMP  Committee  meetings.  For 
more  information,  contact  the  Caribbean 
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Fishery  Management  Council,  Banco  de 
Ponce  Building,  suite  1108,  Hato  Rey, 
Puerto  Rico  00918-2577;  telephone:  (809) 
766-5926. 

Dated:  December  5, 1991. 
David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(PR  Doc.  91-29563  Filed  12-10-91;  8:45  amj 

BtUJNG  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Egypt 

December  6. 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  carryover. 
The  adjustment  to  Category  301  reflects 
a  new  base  limit  for  the  1991  agreement 
year  which  was  agreed  to  in  a 
Memorandum  of  Understanding  dated 
October  25. 1991  between  the 
Governments  of  the  United  States  and 

Egypt. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  49936,  published  on  December 
3,1990. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  6, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  27, 1990.  as  amended,  by 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Egypt  and 
exported  during  the  period  which  began  on 
January  1, 1991  and  extends  through 
December  31, 1991. 

Effective  on  December  13, 1991,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Arab  Republic  of  Egypt: 


Category 


Sublevels  in  Group  I 

227 

313 

Level  not  in  a  group 
300/301 


Twetve-montti  restraint 


10.583.993  square   meters. 
32,934,797  square  meters. 

7,012.120  kilograms  of 
wtvch  not  more  than 
1.348.175  kilograms  sttall 
be  in  Category  301. 


'  The  limits  have  not  tieen  adiusted  to  account  for 
any  imports  exported  after  December  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-29619  Filed  12-10-91;  8:45  amJ 

BILUNO  CODE  3S10-OR-f 


Increase  of  a  Guaranteed  Access 
Level  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Jamaica 

December  5, 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  December  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  agreed 
to  increase  the  current  guaranteed 
access  level  for  Categories  352/652  for 
1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  49937,  published  on  December 
3,1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  5. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  27, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Jamaica  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1991 
and  extends  through  December  31. 1991. 

Effective  on  December  6, 1991.  you  are 
directed  to  amend  further  the  November  27, 
1990  directive  to  increase  to  3.700,000  dozen 
the  current  guaranteed  access  level  for 
Categories  352/652,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  t>etween  the  Covemments  of  the 
United  States  and  Jamaica. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S53(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-29570  Filed  12-10-91;  8:45  am) 

BILUMQCOOe  KM-Ot-f 


UMI 


COMPETITIVENESS  POLICY  COUNCIL 

Competitiveness  Policy  Council; 
Meeting 

action:  Revised  notice  of  forthcoming 
meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Council 
announces  several  forthcoming 
meetings. 

DATES:  December  12. 1991.  B-.30  a.m.  to 
5:30  p.m. 

ADDRESSES:  Room  4830.  US  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230. 

FOR  HffmiER  INFORMATtON  COtTTACT: 
Howard  Rosen.  Competitiveness  Policy 
Council,  suite  650. 11  Dupont  Circle. 
NW..  Washington,  DC  20036.  (202)  387- 
9017. 

SUPPLEMENTARY  MFORMATIOfT  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  Act.  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988. 
Public  Law  100-418.  sections  5201-5210, 
as  amended  by  the  Customs  and  Trade 
Act  of  1990,  Public  Law  101-382.  section 
133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning  the 
competitiveness  of  the  US  economy.  The 
Council  will  hold  in-depth  discussions  of 
topics  identified  at  its  September  6 
meeting  as  being  critical  to  improving 
US  competitiveness.  The  Council's 
chairman.  Dr.  C.  Fred  Bergsten,  will 
chair  the  meeting. 

The  meeting  will  be  open  to  the  public 
subject  to  the  seating  capacity  of  the 
room.  Visitors  will  be  requested  to  sign 
a  visitor's  register. 

Type  of  Meeting:  Open. 

Agendo:  The  Chairman  will  open  the 
meeting  with  a  report  on  developments 
related  to  the  activities  of  the  Council.  This 
report  will  be  followed  by  a  discussion  of  two 
of  the  six  issues  identified  at  the  September  6 
meeting  as  being  most  critical  to  improving 
US  competitiveness:  Technology  and 
international  trade.  The  members  will  also 


begin  preparation  for  the  Council's  initial 
annual  report  due  to  Congress  and  the 
Administration  on  March  1, 1902. 

Dated:  December  9. 1991. 
C  Frwl  Betgsten. 

Chairman.  Competitiveness  Policy  Council. 
(FR  Doc.  91-29703  Filed  12-9-fil;  11:56  am) 

HLLINQ  COOC  M>0-11-«l 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  a  Cooperative  Agreement  to 
the  League  of  Women  Voters 
Education  Fund 

agency:  Department  of  Energy. 

ACTION:  Notice  of  non-competitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  that  pursuant 
to  10  CFR  e00.8{a)(5).  it  is  making  a 
Hnancial  assistance  award  based  on  an 
application  satisfying  the  criteria  of  10 
CFR  600.7(b)(2)(i)(C)  under  Cooperative 
Agreement  Number  DE-FCOl- 
92RW00245  to  The  League  of  Women 
Voters  Education  Fund  to  update  the 
Nuclear  Waste  Primer  and  conduct 
public  information  seminars. 

SCOPE:  The  objective  of  this  Cooperative 
Agreement  will  be  to  update  and  revise 
the  Nuclear  Waste  Primer  which  is  a 
publication  of  The  League  of  Women 
Voters  Education  Fund,  and  to  conduct 
public  seminars  to  explain  the  nature  of 
high  level  radioactive  waste  and  the 
status  of  the  DOE  Office  of  Civilian 
Radioactive  Waste  Management's 
implementation  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended,  and 
other  DOE  radioactive  waste  and 
environmental  restoration  programs  by 
the  DOE  Office  of  Environmental 
Restoration  and  Waste  Management 

BASIS  FOR  NON-COMPETITIVE  AWARD: 

DOE  is  awarding  this  Cooperative 
Agreement  on  a  non-competitive  basis. 
The  League  of  Women  Voters  Education 
Fund  is  the  publisher  of  the  Nuclear 
Waste  Primer,  has  experience  with 
technical  and  complex  nuclear  waste 
issues,  and  has  imique  access  to  the 
League's  membership  that  enables  it  to 
promote  public  education  and 
involvement  in  the  nuclear  waste 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration.  Attn: 
Nick  Graham.  PR-322.1. 1000 


Independence  Ave.,  SW.,  Washington, 

DC  20585. 

Scott  Sheffield. 

Acting  Director,  Operations  Division  "B", 

Office  of  Placement  and  Administration. 

[FR  Doc.  91-29618  Filed  12-10-91:  8:45  am] 

BtlXJNO  COK  M(o-et-« 


Savannah  River  Field  Office  (SR) 
Financial  Assistance  Award;  Intent  To 
Award  a  Noncompetith^e  Grant 

AGENCY:  Department  of  Energy. 

action:  Notice  of  noncompetitive  award 
of  grant. 

SUMMARY:  The  DOE  announces  that  if 
plans  to  award  a  renewal  research  grant 
to  South  Carolina  State  College  (SCSC) 
Educational  Foundation,  300  College 
Avenue,  NE.,  Orangeburg.  SC  29117.  for 
the  conduct  of  research  entitled, 
"Physiological  Ecology  of  Savannah 
River  Site  (SRS)  Carolina  Bay 
Phytoplankton  Communities:  Effects  of 
Nutrient  Changes  and  COi  Sources." 
The  grant  will  be  awarded  for  a  two- 
year  period  at  a  DOE  funding  level  of 
$191,370.  Pursuant  to  §  600.7(b)(2)(i)(A) 
of  the  Department  of  Energy  Assistance 
Regulations  (10  CFR  part  600).  DOE  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  and  eligibility  for 
this  grant  award  shall  be  limited  to 
SCSC  Educational  Foundation. 
PROCUREMENT  REQUEST  NUMBER:  09- 
92SR1 8049.001. 

PROJECT  SCOPE:  During  the  past  two 
years.  SCSC  has  conducted 
phytoplankton  research  in  Carolina  Bay 
ecosystems  on  the  SRS.  The  renewal 
should  provide  a  better  understanding  of 
what  effect  nutrient  enrichment 
(fertilizing  during  wetlands  restoration) 
has  on  phytoplankton  communities;  the 
relative  use  of  atmospheric  CO?  versus 
COi  derived  from  in-situ  decomposition 
by  phytoplankton  in  Carolina  bays;  and 
also  which  effect  does  the  extended 
hydroperiod  for  Carolina  bays  during 
1991  have  on  phytoplankton  community 
dynamics. 

SCSC  is  a  Historically  Black  College 
or  University  (HBCU)  and  falls  within 
the  meaning  and  intent  of  Executive 
Orders  12320  and  12677  pertaining  to 
Government  assistance  to  HBCUs.  The 
participation  of  HBCUs  in  federally 
supported  research  is  relatively  limited. 
In  order  to  overcome  some  of  these 
limitations.  Executive  Orders  directed 
federal  agencies  to  increase  the 
participation  of  HBCUs  in  federally- 
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Independence  Ave..  SW..  Washington, 

DC  20585. 

Scott  ShefneM, 

Acting  Director.  Operations  Division  "B". 

Office  of  Placement  and  Administration. 

(FR  Doc.  91-29618  Filed  12-10-91:  8:45  am) 

BILUNO  COM  l«SO  01  II 


Savannah  River  Reld  Office  (SR) 
Financial  Assistance  Award;  Intent  To 
Award  a  Noncompetitive  Grant 

agency:  Department  of  Energy. 

action:  Notice  of  noncompetitive  award 
of  grant. 

SUMMARY:  The  DOE  announces  that  it' 
plans  to  award  a  renewal  research  grant 
to  South  Carolina  State  College  (SCSC) 
Educational  Foundation.  300  College 
Avenue.  NE.,  Orangeburg.  SC  29117.  for 
the  conduct  of  research  entitled, 
"Physiological  Ecology  of  Savannah 
River  Site  (SRS)  Carolina  Bay 
Phytoplankton  Communities:  Effects  of 
Nutrient  Changes  and  COi  Sources." 
The  grant  will  be  awarded  for  a  two- 
year  period  at  a  E)OE  fimding  level  of 
$191,370.  Pursuant  to  §  600.7(b)(2){i)lA) 
of  the  Department  of  Energy  Assistance 
Regulations  (10  CFR  part  600).  DOE  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  and  eligibility  for 
this  grant  award  shall  be  limited  to 
SCSC  Educational  Foundation. 
PROCUREMENT  REQUEST  NUMBER:  09- 
92SR18049.001. 

PROJECT  scope:  During  the  past  two 
years.  SCSC  has  conducted 
phytoplankton  research  in  Carolina  Bay 
ecosystems  on  the  SRS.  The  renewal 
should  provide  a  better  understanding  of 
what  effect  nutrient  enrichment 
(fertilizing  during  wetlands  restoration) 
has  on  phytoplankton  communities;  the 
relative  use  of  atmospheric  COi  versus 
COi  derived  from  in-situ  decomposition 
by  phytoplankton  in  Carolina  bays;  and 
also  which  effect  does  the  extended 
hydroperiod  for  Carolina  bays  during 
1991  have  on  phytoplankton  community 
dynamics. 

SCSC  is  a  Historically  Black  College 
or  University  (HBCU)  and  falls  within 
the  meaning  and  intent  of  Executive 
Orders  12320  and  12677  pertaining  to 
Government  assistance  to  HBCUs.  The 
participation  of  HBCUs  in  federally 
supported  research  is  relatively  limited. 
In  order  to  overcome  some  of  these 
limitations.  Executive  Orders  directed 
federal  agencies  to  increase  the 
participation  of  HBCUs  in  federally- 


funded  programs  and  to  strengthen  their 
capabilities  to  provide  quality 
education.  This  award  represents  an 
effort  to  strengthen  the  HBCU 
community. 

DOE  has  determined  that  this  award 
to  SCSC  on  a  noncompetitive  basis  is 
appropriate. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  T.  Martin,  Contracts 
Management  Branch.  U.S.  Department  of 
Energy,  Savannah  River  Field  Office, 
P.O.  Box  A.  Aiken.  SC  29802,  Telephone: 
(803)  725-2191. 

Issued  in  Aiken,  South  Carolina,  on: 
November  22. 1991. 
Peter  M.  Hekman,  Jr., 

Manager.  DOE  Savannah  River  Field  Office, 

Head  of  Contracting  Activity. 

[FR  Doc.  91-29623  Filed  12-10-91;  8:45  am) 

BtUINO  COOE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2368-001;  Maine] 

Maine  Public  Service  Company; 
Availability  of  Final  Environmental 
Assessment 

December  4, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  reviewed  the 
application  for  minor  license  for  the 
Squa  Pan  Hydroelectric  Project,  located 
on  the  Squa  Pan  Stream  in  Aroostook 
County,  near  Masardis.  Maine,  and 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project  on 
May  29. 1991.  The  DEA  was  noticed  on 
May  30. 1991,  and  comments  were 
received  from  Federal  and  state 
agencies.  Subsequently,  these  comments 
were  addressed  in  a  Final 
Environmental  Assessment  (FEA)  for 
the  project  on  October  31, 1991.  In  the 
FAA.  the  Commission's  staff  analyzed 
the  potential  environmental  impacts  of 
the  project  and  concluded  that  approval 
of  the  project,  with  appropriate 
enhancement  measures,  would  not 
constitute  a  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 


at  941  North  Capitol  Street.  NE.. 

Washington.  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-29503  Filed  12-10-81;  8:45  am] 

WLUNG  COOE  e717-01-M 

[San  Miguel  Protect  FERC  No.  924S-000] 

Town  of  Telluride,  Availability  of 
Environmental  Assessment 

December  5. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commissions) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  San  Miguel  Hydroelectric 
Project,  located  on  the  San  Miguel  River 
in  San  Miguel  County,  near  Telluride, 
Colorado,  and  has  prepared  a  joint 
environmental  assessment  (EA)  with  the 
Forest  Service  (FS)  for  the  proposed 
project.  In  the  EA,  the  Commission  and 
FS  analyzes  the  potential  environmental 
impacts  of  the  proposed  project  and 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-29528  Filed  12-10-91;  8:45  am) 

BtlXING  CODE  e717-01-M 

[Project  No.  10705-001-NY] 

Alpyn  Creek  Development  Corp^ 
Surrender  of  Preliminary  Permit 

December  4. 1991. 

Take  notice  that  Alpyn  Creek 
Development  Corporation,  permittee  for 
the  Huntersfield  Project,  located  on 
Schoharie  Creek  and  Schoharie 
Reservoir  in  Greene  and  Delaware 
Counties.  New  York,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  preliminary  permit  was  issued  on 
December  21, 1989,  and  would  have 
expired  on  November  30, 1992. 

The  permittee  filed  the  request  on 
November  21, 1991.  and  the  preliminary 
permit  for  Project  No.  10705  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 


case  the  permit  shall  remain  in  effect 

through  the  first  business  day  following 

that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  part  4,  may  be  filed  on 

the  next  business  day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-29504  Filed  12-10-91;  8:45  am| 

MLUNO  COOC  SrU-OI-M 


[Docket  No.  RP92-46-000] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  29. 1991,  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  tariff  sheets: 

Proposed  to  be  effective  January  1, 1991 

Primary  Sheets 

Sub  10  Rev  Sheet  No.  21 
Sub  10  Rev  Sheet  No.  22 
Sub  6  Rev  Sheet  No.  25 
Sub  10  Rev  Sheet  No.  26 
Sub  10  Rev  Sheet  No.  27 
Sub  10  Rev  Sheet  No.  28 
Rev  Sheet  No.  29 

Alternate  Sheets 

Alt  Sub  10  Rev  Sheet  No.  21 
Alt  Sub  10  Rev  Sheet  No.  22 
Ah  Sub  6  Rev  Sheet  No.  25 
Alt  Sub  10  Rev  Sheet  No.  26 
Alt  Sub  10  Rev  Sheet  No.  27 
Alt  Sub  10  Rev  Sheet  No.  28 
Alt  10  Rev  Sheet  No.  29 

Algonquin  states  that  it  is  herein 
requesting  authority  to  recover  Gas 
Supply  Inventory  Reservation  Charges 
("GSIR  Charges  ")  projected  to  be  paid, 
during  the  contract  year  November  1, 
1991  through  October  31, 1992  to  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern")  for  service  under 
Texas  Eastern's  Rate  Schedules  CD-I 
and  CD-2,  on  an  annual  basis. 
Algonquin  states  that  this  request  is 
compelled  by  the  extraordinary 
distortions  that  the  current  methodology 
for  recovering  GSIR  Charges  has  had  on 
Algonquin's  recent  Purchased  Gas 
Adjustment  ("PGA")  filings  and  the 
increasing  distortions  projected  to  occur  _ 
in  the  upcoming  year. 

Alogonquin  states  that  as  an 
alternative  to  the  current  mechanism,  it 
is  herein  proposing  to  recover  the 
projected  GSIR  Charges  on  an  annual 
basis.  Algonquin  currently  estimates 
that  it  will  incur  approximately  $23.2 
million  in  GSIR  Charges  from  Texas 
Eastern  during  the  current  contract  year 
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ending  October  31. 1992.  The  projected 
CSIR  Charges  are  proposed  to  be 
recovered,  initially,  over  the  ten  month 
period  beginning  January  1. 1992.  The 
annual  rale  effect  for  the  initial  period 
will  be  $0.5823  per  MMBtu.  After  the 
initial  ten  month  period,  Algonquin 
proposes  to  recover  on  an  annual  basis 
any  future  protected  GSIR  Charges  over 
a  twelve  month  period  beginning  each 
November  1,  all  as  more  fully  set  forth  in 
Algonquins's  instant  Tiling. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Rle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §S  385.214 
and  385JZ11  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  t)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-29505  Filed  12-10-91;  8:45  am| 

StUJNO  COOC  t717-01-« 


(Docket  Na  TII92-e-2(M)00] 

Algonquin  Qm  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  S.  1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  27. 1991,  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  iahtt  sheets: 
Volume  Na  1 


7  Rev 
rRev 
2  Rev 
2  Rev 

2  Rev 

3  Rev 
3  Rev 
iRev 
2  Rev 


Sheet 
Slieet 
Sbe«t 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  41 
No.  42 
No.  43 
No.  61 
No.  02 
No.  64 

Naee 

No.  67 
No.  124 


Volume  No.  2 

1  Rev  Sheet  No.  334 

In  addition,  Algonquin  is  filing  the 
following  tariff  sheets  %vhich  also 
incorporate  the  1992  GRI  adjustment: 


Volume  No.  1 
Primary  Tariff  Sheets 

10  Rev  Sheet  No.  21 
10  Rev  Sheet  No.  22 
6  Rev  Sheet  No.  2S 
10  Rev  Sheet  No.  26 
10  Rev  Sheet  No.  27 
10  Rev  Sheet  No.  28 

Alternate  Tariff  Sheets 

Alt  10  Rev  Sheet  No.  21 
Alt  10  Rev  Sheet  Na  22 
Alt  e  Rev  Sheet  No.  25 
Alt  10  Rev  Sheet  No.  Z8 
Alt  10  Rev  Sheet  No.  27 
Alt  10  Rev  Sheet  No.  28 

Algonquin  states  that  these  revised 
tariff  sheets  are  being  submitted  to 
incorporate  the  Gas  Research  Institute's 
("GRI")  Adjustment  for  the  calendar 
year  1992  as  approved  by  the 
Commission  in  Opinion  No.  365  in 
Docket  Na  RP92-170-000.  issued 
October  1. 1991  (57  FERC  \  61.010).  The 
instant  filing  is  being  made  pursuant  to 
Section  28  of  the  General  Terms  and 
Conditions  of  Algonquin's  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  January  1. 1992. 

Algonquin  also  states  that  the  filing  of 
the  primary  and  alternate  tarifl'  sheets 
as  listed  above  is  necessary  to  reflect 
the  fact  that  Algonquin's  upstream 
supplier  CNG  Transmission  Corporation 
("CNG")  filed  primary  and  alternate 
tariff  sheets  in  its  quarterly  PGA 
adjustment  in  Docket  No.  TQ92-1-22- 
000  et  al.  on  October  31. 1991.  If  the 
Commission  approves  the  primary  rates 
filed  in  CNGs  Docket  No.  TQ92-1-22- 
000  et  al.  Algonquin  proposes  to  place 
the  primary  tari^  sheets  into  effect  as  of 
January  1. 1992.  Otherwise.  Algonquin 
proposes  to  place  the  alternate  sheets 
into  effect  as  of  this  date.  In  either  case 
the  effect  on  Algonquin's  GRI  surcharge 
is  the  same;  the  only  difference  between 
the  sheets  is  in  the  CNG  gas  costs  they 
reflect. 

Algonquin  further  states  that  the 
effect  of  the  change  in  the  GRI 
Adjustment  is  to  increase  all  commodity 
and  commodity  handling  charges  in  the 
listed  tariff  sheets  bv  $0.0005. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vvishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
Lois  D.  CasheU, 

Secretory- 

[FR  Doa  91-29529  Filed  12-10-91;  8:45  am) 

BtLUNQ  CODE  (717-01-11 


[Docicet  No.  RP92-4S-000I 

ANR  Pipeline  Co^  Proposed  Ctianges 
in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  on  November  29. 
1991,  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  thereunder.  ANR  Pipeline 
Company  ("ANR")  tendered  for  filing 
with  the  Commission  Eighth  Revised 
Sheet  No.  570  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2  with  a  proposed 
effective  date  of  January  1, 1992. 

Eighth  Revised  Sheet  No.  570  reflects 
an  increase  from  $248,279  to  $290,994  in 
the  monthly  charge  paid  by  the  High 
Island  Offshore  System  ("HIOS")  to 
ANR  pursuant  Rate  Schedule  X-64 
under  Original  Volume  No.  2  of  ANR's 
FERC  Gas  Tariff.  Rate  Schedule  X-64  is 
a  Service  Agreement  dated  August  4, 
1977  between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Order 
issued  July  6. 1978  at  Docket  No.  CP78- 
134,  ANR  provides  certain  gas 
measurement,  dehydration  and  related 
services  for  HIOS  for  the  Grand 
Chenier,  Louisiana  facility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
395.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  IJecember 
11. 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
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determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  vvishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU. 

Secretory. 

|FR  Doc.  91-2^29  Filed  12-10-91;  8:45  am) 

BILUMQ  COOC  (Tir-OI-M 
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[Docket  No.  RP92-4S-000I 

ANR  Pipeline  C04  Proposed  Changes 
in  FERC  Gas  Tariff 

Decemt>er  4. 1991. 

Take  notice  that  on  November  29. 
1991,  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  part  154  of  the 
Federal  Ener^gy  Regulatory 
Commission's  ("Commission") 
Regulations  thereunder,  ANR  Pipeline 
Company  ("ANR")  tendered  for  filing 
with  the  Commission  Eighth  Revised 
Sheet  No.  570  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2  with  a  proposed 
effective  date  of  January  1. 1992. 

Eighth  Revised  Sheet  No.  570  reflects 
an  increase  from  $248,279  to  $290,994  in 
the  monthly  charge  paid  by  the  High 
Island  Offshore  System  ("HIOS")  to 
ANR  pursuant  Rate  Schedule  X-64 
under  Original  Volume  No.  2  of  ANR's 
FERC  Gas  Tariff.  Rate  Schedule  X-64  is 
a  Service  Agreement  dated  August  4, 
1977  between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Order 
issued  July  6. 1978  at  Docket  No.  CP78- 
134.  ANR  provides  certain  gas 
measurement,  dehydration  and  related 
services  for  HIOS  for  the  Grand 
Chenier,  Louisiana  facility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
395.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  IJecember 
11. 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
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filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc.  91-29506  Filed  12-10-91:  6:45  am] 

BILUNQ  CODE  e717-01-M 

[Docket  Na  TM92-2-4»-000] 

ANR  Pipeline  Co^  Proposed  Changes 
in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  November  27. 
1991.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  tariff 
sheets  to  be  effective  January  1, 1992: 

Original  Volume  No.  1 

Fifty-Second  Revised  Sheet  No.  18 
Original  Volume  No.  1-A 

Eleventh  Revised  Sheet  No.  6 
Original  Volume  No.  3 

Fifth  Revised  Sheet  No.  5 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Gas  Research  Institute  ("GRI") 
surcharge.  The  revised  tariff  sheets 
reflect  a  GRI  surcharge  of  $0.0147. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  in 
accordance  with  §  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determiniag  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-29530  Filed  12-10-91:  8:45  am| 

BtLUNQ  CODE  Cnr-OI-M 

(Docket  No.  TQ92-3-31-000] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  Reflecting 
Quarterly  PGA  Adjustment 

December  5, 1991. 

Take  notice  that  on  December  3, 1991, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla.  Inc..  tendered  for  filing 
six  copies  of  the  following  revised  tariff 
sheets  to  become  effective  January  1, 
1992: 


Rale  Schedule  No.  X-26 

Original  Volume  No.  3 

Sixteenth  Revised  Sheet  No.  185.1 
Rate  Schedule  No.  G-2 

Second  Revised  Volume  No.  1 

Eighth  Revised  Sheet  No.  11 
Rate  Schedule  No.  CD 

Second  Revised  Volume  No.  1 

Eighth  Revised  Sheet  No.  16 

These  tariff  sheets  reflect  AER's  third 
quarterly  PGA  filing  made  subsequent  to 
its  annual  PGA  effective  April  1, 1991 
under  the  Commission's  Order  Nos.  483 
and483-A. 

The  proposed  changes  reflect  a 
decrease  in  AER's  system  cost  of 
$203,787  and  would  decrease  its  revenue 
from  jurisdictional  sales  and  service  by 
$1,332  for  the  PGA  period  of  January, 
February  and  March  1992  as  adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Colnmission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214,  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1991.  Protests  will  be 
considered  by  the  Corrtmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashelt, 
Secretary. 
(FR  Doc.  91-29531  Filed  12-10-91:  8:45  am) 

WLUNQ  CODE  6717-01-11 


[Docket  No.  TM92-3-22-O00] 

CNG  Transmission  Corporation; 
Proposed  Changes  In  FERC  Gas  Tariff 

Decemt)€r  5, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  November  27, 
1991.  under  section  4  of  the  Natural  Gas 
Act.  part  154  and  S  2104  of  the 
Commission's  regulations,  provisions  of 
CNG's  Settlement  in  Docket  No.  RP88- 
217,  et  ai,  approved  by  the  Commission 
order  issued  October  6. 1989,  and  §  12.10 
of  the  General  Terms  and  Conditions  of 
CNG's  FERC  Gas  Tariff,  filed  six  copies 
of  the  following  revised  sheets  for  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1: 

Fifteenth  Revised  Sheet  No.  31 
Eighth  Revised  Sheet  No.  32 
Tenth  Revised  Sheet  No.  34 


Seventh  Revised  Sheet  No.  35 
Alternate  Fifteenth  Revised  Sheet  No.  31 
Alternate  Tenth  Revised  Sheet  No.  34 

The  tariff  sheets  are  proposed  to 
become  effective  January  1. 1991.  CNG 
states  that  the  purpose  of  this  filing  is  to 
update  CNG's  Gas  Research  Institute 
commodity  surcharge,  to  reconcile  the 
interest  component  of  CNG's  take-or- 
pay  direct  billed  and  commodity 
surcharge  amounts,  and  to  provide 
reconciliation  supporting  the  principal 
component  of  CNG's  direct  take-or-pay 
commodity  surcharge  through  October 
1991." 

Copies  of  this  filing  were  served  upon 
CNG's  customers  as  well  as  inlerestcd 
parties. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  CashelL 
Secretary. 
(FR  Doc.  91-29532  Filed  12-10-91:  8:45  am| 

aiLUNG  CODE  67t7-01-« 


[Docket  No.  TO92-1-32-O001 

Colorado  Interstate  Gas  Company; 
Filing 

December  5, 1991. 

Take  notice  that  on  November  27, 
1991  Colorado  Interstate  Gas  Company 
("CIG  ")  submitted  for  filing  an  original 
and  five  copies  of  Substitute  Third 
Revised  Sheet  Nos.  7.1  through  8.2.  CIG 
requests  that  these  proposed  tariff 
sheets  be  made  effective  on  January  1, 
1992. 

The  instant  purchased  gas  adjustment 
("PGA")  filing  is  made  pursuant  to 
§  154.308  of  the  Commission's 
Regulations  implementing  Order  483,  et 
seq.  The  tariff  sheets  reflect  a  0.03  cent/ 
Mcf  increase  in  the  commodity  rate  for 
the  G-1,  P-1,  SG-1.  H-1,  F-1  and  PS-1 
Rate  Schedules.  There  is  no  change  in 
the  Demand-1  or  Demand-2  rates 
because  currently.  CIG  does  not  incur 
"as  billed"  charges  from  its  suppliers. 
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The  proposed  rates  also  incorporate 
the  0.05  cent/Mcf  increase  in  the  GRI 
charge  to  1.51  cents  effective  January  1, 
1991.  that  CIG  filed  with  the 
Commission  on  November  15. 1991  in 
Docket  No.  TM92-1-32-000. 

CIG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  and  are  otherwise 
available  for  public  inspection  at  CIG's 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Cap  »ol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary: 
|FR  Doc.  91-29533  Filed  12-10-91;  8:45  am] 

BIUJNO  CODE  6717-01-11 

(Docket  No.  RP92-44-0CC] 

Colorado  Interstate  Gas  Co.;  Proposea 
Changes  in  FERC  Gas  Tariff 

December  4, 1991. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG").  on  November  29, 
1991,  tendered  for  filing  the  following 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Third  Revised  Sheet  No.  6lG5 
Third  Revised  Sheet  No.  61G6 
Third  Revised  Sheet  No.  61G7 
Second  Revised  Sheet  No.  61G7-A 
Substitute  Original  Sheet  No.  61G11.2 

CIG  states  that  the  above-reference 
tariff  sheets  are  being  filed  to  implement 
recovery  of  Euyout-Buydown  costs 
incurred  by  CIG  as  a  result  of  the 
settlement  of  contract  claims  in 
conformance  with  the  procedures 
reflected  in  the  Commission's  Order 
Nos.  523  and  528-A. 

CIG  states  that,  pursuant  to  the 
provisions  of  Order  Nos.  528  and  528-A, 
CIG  will  allocate  its  Buyout-Bnydown 
costs  between  its  jurisdictional  and 
nonjurisdictional  customers,  absorb  50 
percent  of  the  jurisdictional  portion  of 
the  Buyout-Buydown  costs,  and  recover 


50  percent  of  such  costs  through  fixed 
surcharges  applicable  to  its 
jurisdictional  firm  sales  customers.  CIG 
states  that  the  total  and  the 
jurisdictional  portion  of  the  Buyout- 
Buydown  costs  related  to  this  filing  are 
$5,372,213  and  $5,349,263.  respectively. 
Therefore.  CIG  is  proposing  to  recover 
$2,674,631  from  its  affected  jurisdictional 
firm  sales  customers. 

CIG  has  requested  that  the 
Commission  accept  this  fihng.  to  become 
effective  December  1. 1991. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  its  affected  firm 
sales  customers  and  interested  State 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-29507  Filed  12-10-91;  8:45  amj 

BILLING  CODE  6711-07-M 

[Docket  No.  TM92-6-21-000] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  In 
FERC  Gas  Tariff 

Decembers.  1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  27, 1991,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  with  the  proposed 
effective  date  of  January  1, 1992: 

3rd  Rev  Third  Revised  Sheet  No.  26.1 
3rd  Rev  Third  Revised  Sheet  No.  26A.1 
2nd  Rev  Eleventh  Revised  Sheet  No.  26C 
2nd  Rev  Second  Revised  Sheet  No.  26D 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  reflect  an  increase  in  the  Gas 
Research  Institute  (GRI)  funding  unit  to 
1.47$  per  Dth  as  authorized  by  Opinion 
No.  365.  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  October  1, 1991.  in  Docket  No.  RP91- 


170-000,  et  al.  Ordering  Paragraph  (B)  of 
such  Opinion  approves  the  GRI  funding 
requirement  for  the  year  1992  and 
provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers  a 
general  R&D  funding  unit  of  1.47(  per 
Dth  during  1992  for  payment  to  GRI. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
to  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-29534  Filed  12-10-91;  8:45  amJ 

BILLma  CODE  6717-01-II 


[  Docket  No.  TM92-2-70-0001 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5. 1991. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  on  November  27. 1991,  tendered 
for  filing  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  with  the 
proposed  effective  date  of  January  1, 
1992: 

Sixth  Revised  Sheet  No.  21 

This  revised  tariff  sheet  is  submitted 
to  refiecl  the  Gas  Research  Institute 
(GRI)  funding  unit  of  1.47$  per  Dth  as 
authorized  by  Opinion  No.  365  issued  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  on  October  1, 
1991  in  Docket  No.  RP91-17O-000. 
Ordering  Paragraph  (B)  of  the 
Commission's  Opinion  approves  the  GRI 
funding  requirement  for  the  year  1992 
and  provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers, 
a  general  R&D  fundmg  unit  of  1.47(  per 
Dth  during  1992  for  payment  to  GRI. 

Copies  of  this  filing  was  served  upon 
all  Columbia  GulPs  jurisdictional 
customers  and  interested  state 
commissions. 
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170-000.  et  al.  Ordering  Paragraph  (B)  of 
such  Opinion  approves  the  GRI  funding 
requirement  for  the  year  1992  and 
provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers  a 
general  R&D  funding  unit  of  1.47(  per 
Dth  during  1992  for  payment  to  GRI. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426,  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
to  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-29534  Filed  12-10-91;  8:45  amJ 

BtLUNa  COOC  a717-01-« 


(Docket  No.  TM92-2-70-000] 

Columbia  Guif  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5. 1991. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  on  November  27, 1991,  tendered 
for  filing  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  with  the 
proposed  effective  date  of  January  1, 
1992: 

Sixth  Revised  Sheet  No.  21 

This  revised  tariff  sheet  is  submitted 
to  reflect  the  Gas  Research  Institute 
(GRI)  funding  unit  of  1.47$  per  Dth  as 
authorized  by  Opinion  No.  365  issued  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  on  October  1, 
1991  in  Docket  No.  RP91-17O-000. 
Ordering  Paragraph  (B)  of  the 
Commission's  Opinion  approves  the  GRI 
funding  requirement  for  the  year  1992 
and  provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers, 
a  general  R&D  funding  unit  of  1.47$  per 
Dth  during  1992  for  payment  to  GRI. 

Copies  of  this  filing  was  served  upon 
all  Columbia  Gulfs  jurisdictional 
customers  and  interested  state 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426,  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia  Gulfs 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lots  D.  CashoU.  4 

Secretary. 
\FR  Doc.  91-29535  Filed  12-10-91;  8:45  am) 

BILUNQ  CODE  e717-01-M 


(Docket  No*.  RP90-111-000  and  RP  91- 
204-000] 

East  Tennessee  Natural  Gas  Co.; 
Informal  Settlement  Conference 

December  4. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  13, 1991 
following  the  prehearing  conference,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street, 
NE.,  Washington,  DC. 

Any  party,  as  defined  in  18  CFR 
385.102(c),  or  any  participant,  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  Regulations,  18  CFR 
385.214(1991). 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740  or 
Irene  E.  Szopo  at  (202)  208-1602. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91-29506  Filed  12-10-91:  8:45  am] 

BILLING  CODE  S717-01-M 


(Docket  Nos.  TM92-2-33-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Tariff  Filing 

December  4. 1991. 

Take  notice  that  on  November  27, 
1991,  El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing  tariff  sheets 
that  EI  Paso  states  include: 

(i)  a  revision  to  El  Paso's  Throughput 
Surcharge  subject  to  section  22,  Take-or- 
Pay  Buyout  and  Buydown  Cost 
Recovery,  contained  in  the  General 


Terms  and  Conditions  of  El  Paso's  First 
Revised  Volume  No.  1-A  Tariff:  and 

(ii)  an  increase  in  the  Gas  Research 
Institute  ("GRI")  funding  unit 
adjustment  component  of  El  Paso's  rates 
for  certain  transportation  services 
subject  to  section  18.  Gas  Research 
Institute  General  Research, 
Development  and  Demonstration 
Funding  Unit  Adjustment  Provision, 
continued  in  the  General  Terms  and 
Conditions  of  El  Paso's  First  Revised 
Volume  No.  1-A  Tariff. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  accepted  for  filing  and 
permitted  to  become  effective  January  1, 
1992. 

El  Paso  states  that  in  buyout  and 
buydown  filings  at  Docket  No.  TM92-1- 
33-000,  effective  October  1. 1991,  and 
Docket  No.  RP92-18-000,  to  be  effective 
December  1. 1991.  El  Paso  stated  that  it 
had  used  throughput  levels  for  purposes 
of  the  filing  based  upon  the  throughput 
levels  underlying  its  currently  effective 
rates  at  Docket  No.  RP88-44-000,  et  al. 
In  addition.  El  Paso  staled  that  it  would 
file,  with  appropriate  notice  as  required 
by  the  Commission's  Regulations,  a 
Throughput  Surcharge  rate  to  reflect  the 
throughput  levels  underlying  the  rates  at 
Docket  No.  RP91-18&-000  to  be  effective 
upon  the  date  such  rates  are  placed  into 
effect.  Accordingly,  El  Paso  states  that  it 
is  tendering  tariff  sheets  which  serve  to 
update  the  Throughput  Surcharge  based 
on  the  throughput  levels  underiying  El 
Paso's  proposed  rates  at  Docket  No. 
RP91-188-000  which,  upon  motion,  will 
become  effective  January  1, 1992.  As  a 
result.  El  Paso  states,  the  Throughput 
Surcharge  has  been  increased  from 
$0.2303  per  dth  to  $0.2341  per  dth. 
El  Paso  respectfully  requests  all 
necessary  waivers  of  the  Commission's 
Regulations  so  as  to  permit  the  tendered 
tariff  sheets  to  supersede  counterpart 
tariff  sheets  suspended  by  the 
Commission  in  its  order  issued  July  31. 
1991  at  Docket  No.  RP91-188-000.  El 
Paso  states  that  before  January  1, 1992  it 
will  file  its  motion  to  place  the  Docket 
No.  RP91-188-000  suspended  tariff 
sheets  into  effect  on  January  1, 1992.  El 
Paso  states  that  since  the  proposed 
Throughput  Surcharge  is  based  upon  the 
throughput  level  underlying  the  rates  at 
Docket  No.  RP91-188-000,  El  Paso  has 
tendered  in  this  filing  tariff  sheets  which 
supersede  the  counterpart  suspended 
tariff  sheets  at  Docket  No.  RP91-188- 
000.  Accordingly,  El  Paso  respectfully 
requests  that  the  Commission  grant  all 
necessary  waivers  so  as  to  permit  the 
tendered  tariff  sheets  to  become 
effective  January  1, 1992  and  supersede 
the  counterpart  tariff  sheets  at  Docket 
No.  RP91-188-000. 


Copies  of  the  filing  were  served  upon 
all  of  El  Paso's  interstate  pipeline 
system  transportation  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc  91-29509  Filed  12-10-91;  8:45  am) 
BRUNO  CODE  C7l7-et-M 


(Docket  No.  RP91-18S-0041 

El  Paso  Natural  Gas  Co.;  Notic*  of 
Compliance  Filing 

December  4. 1991. 

Take  notice  that  on  November  27, 
1991,  El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing  and 
acceptance  (i)  certain  tariff  sheets 
contained  in  El  Paso's  Second  Revised 
Volume  No.  1,  First  Revised  Volume  No. 
1-A  and  Third  Revised  Volume  No.  2 
FERC  Gas  Tariffs,  and  (ii)  a  study 
detailing  the  rate  impact  of  the  Wenden 
expansion  on  each  zone  and  rate 
schedule,  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  ("Commission")  Order 
Accepting  in  Part  and  Rejecting  in  Part 
Compliance  Filing"  issued  November  6. 
1991  at  Docket  No.  RP91-18&-002 
("Compliance  Order ")  and  the 
Conunission's  "Order  Granting  in  Part, 
Denying  in  Part  and  Dismissing  in  Part 
Requests  for  Rehearing  and 
Clarification"  issued  November  21, 1991 
at  Docket  No.  RP91-183-001  ("Order  on 
Rehearing"). 

El  Paso  states  that  the  Order  on 
Rehearing  permits  its  originally  filed 
rates  to  go  into  effect  on  January  1. 1992: 
therefore,  ordering  paragraph  (B)  of  the 
Commission's  Compliance  Order 
requiring  El  Paso  to  refile  Statements  A 
through  M  has  been  satisfied.  El  Paso 
states  that  its  original  filing  of  July  1. 
1991  in  this  proceeding  proposed  rates 
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based  on  its  cost  of  service  for  the 
twelve  month  period  ending  March  31, 
1991.  as  adjusted  for  known  and 
measurable  changes  through  December 
31, 1991.  and  projected  throughput  for 
the  twelve  month  period  from  January  1, 
1992  through  December  31, 1992.  El  Paso 
also  states  that  the  Gas  Cost  Ceiling 
Charge  ultimately  was  allowed  to  be 
based  on  a  twelve  month  period  ending 
December  31. 1992,  therefore,  the 
Statements  A  through  M  originally  filed 
on  July  1. 1991  reflect  the  correct 
information  and  El  Paso  incorporated  by 
reference  Statements  A  through  M 
contained  in  such  filing. 

El  Paso  also  slates  that  the  Order  on 
Rehearing  directs  it  to  reHle  tariff  sheets 
to  reflect  El  Paso  Electric  Company's 
("EPEC")  location  in  the  State  of  New 
Mexico  in  the  allocation  and  rate  design 
and  in  the  application  of  the  resulting 
rates  to  EPIC.  El  Paso  states  that  it 
tendered  tariff  sheets  to  reflect  the  rates 
as  originally  filed  with  the  Commission 
in  this  proceeding. 

EI  Paso  further  states  that  the  Order 
on  Rehearing  clarifies  that  the 
Commission  accepted  its  settlement 
provision  of  a  Gas  Cost  Ceiling  Charge 
rate  based  on  projected  WACOG  for  the 
year  in  which  the  service  is  made 
available  and  further  stated  that  it  may 
refile  its  tariff  sheets  regarding  this 
provision  as  originally  filed,  consistent 
with  the  terms  of  the  Settlement  at 
Docket  No.  RP88-44-000,  et  al.  El  Paso 
states  that  it  tendered  tariff  sheets  to 
reflect  the  Gas  Cost  Ceiling  Charge  of 
Sl.8949  which  is  the  rate  originally  filed 
with  the  Commission  in  this  proceeding. 

El  paso  also  states  that  it  filed  a  study 
detailing  the  rate  impact  of  the  Wenden 
expansion  on  each  zone  and  rate 
schedule  in  compliance  with  ordering 
paragraph  (C)  of  the  Compliance  Order. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  Docket  No.  RP91- 
188-000  and  otherwise,  upon  all 
interstate  pipeline  system  transportation 
and  sales  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  11, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cashell, 

Secretary. 

|FR  Doc.  91-29510  Filed  12-10-91;  8:45  am] 

BHJJNQ  COM  t717-01-M 

(Docket  No.  TM92-2-24-000] 

Equitrans,  Inc^  Proposed  Change  in 
FERC  Gas  Tariff 

December  5. 1991. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans),  on  November  27, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  tariff,  Original  Volume 
Nos.  1  and  3,  to  become  effective 
January  1, 1992: 

Original  Volume  No.  1 

Thirty-Second  Revised  Sheet  No.  10 
Tenth  Revised  Sheet  No.  23 

Original  Volume  No.  3 

Tenth  Revised  Sheet  No.  4 
Tenth  Revised  Sheet  No.  8 

As  an  alternative  tariff  sheet, 
Equitrans  submits  the  following  to  be 
effective  January  1. 1992: 

Alternate  Thirty-Second  Revised  Sheet  No. 
10. 

Pursuant  to  Opinion  No.  356  in  Docket 
Nos.  RP91-170,  et  al.  RP87-71-005  and 
RP8ft-182-005,  issued  October  1, 1991, 
the  Commission  authorized  pipeline 
companies  to  collect  the  Gas  Research 
Institute  (CRI)  funding  unit  from  their 
customers.  The  1992  CRI  unit  surcharge 
approved  by  the  Commission  is  $0.0147 
per  dekatherm  (Dth). 

The  rates  in  this  filing  are  based  on 
Equitrans'  Quarterly  Purchased  Gas 
Adjustment  (PGA)  filing  in  Docket  No. 
TQ92-2-24,  et  al.  where  Equitrans  filed 
primary  and  alternate  sheets  which 
reflected  the  pending  certificate  before 
the  Commission  in  Docket  No.  CP92- 
109-000,  to  provide  firm  sales  service  of 
up  to  50,000  Dth  per  day  of  natural  gas 
to  Texas  Eastern  Transmission 
Corporation  during  the  winter  season  of 
November  through  March. 

Pursuant  to  §  154.51  of  the 
Commission's  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  January  1, 1992. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-29536  Filed  12-10-91;  8:45  am] 

BILUNG  CODE  STir-OI-H 


[Docket  No.  RP92-41-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Rate  Changes  In  FERC  Gas 
Tariff 

December  4. 1991. 

Take  notice  that  on  November  27, 
1991  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets,  to  be  effective 
January  1. 1992: 

Second  Revised  Volume  No.  1 

Seventh  Revised  Twentieth  Revised  Sheet 

No.  8 
Third  Revised  Sixth  Revised  Sheet  No.  8A 
Third  Revised  Fifth  Revised  Sheet  No.  8B 

Original  Volume  No.  3 

Third  Revised  Fifth  Revised  Sheet  No.  1039 

FGT  states  that  section  25  contains 
tariff  language  that  establishes  a 
mechanism  to  permit  recovery  of 
transitional  costs  via  a  volumetric 
surcharge  included  in  the  TCR  Account 
as  of  September  30, 1991. 

FGT  states  that  copies  of  its  filing  are 
being  mailed  to  its  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-29536  Filed  12-10-91;  8:45  am] 

BILLING  CODE  6717-01-M 


[Oocfcet  No.  RP92-4 1-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Rate  Changes  in  FERC  Gas 
Tariff 

December  4, 1991. 

Take  notice  that  on  November  27, 
1991  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets,  to  be  effective 
January  1, 1992: 

Second  Revised  Volume  No.  1 

Seventh  Revised  Twentieth  Revised  Sheet 

No.  8 
Third  Revised  Sixth  Revised  Sheet  No.  8A 
Third  Revised  Fifth  Revised  Sheet  No.  8B 

Original  Volume  No.  3 

Third  Revised  Fifth  Revised  Sheet  No.  1039 

FGT  states  that  section  25  contains 
tariff  language  that  establishes  a 
mechanism  to  permit  recovery  of 
transitional  costs  via  a  volumetric 
surcharge  included  in  the  TCR  Account 
as  of  September  30, 1991. 

FGT  states  that  copies  of  its  filing  are 
being  mailed  to  its  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lots  D.  Cashell, 

Secretary. 

[FR  Doc.  91-29511  Filed  12-10-91;  8:45  am] 

MLLINO  CODE  6717-01-M 


(Docket  No.  TM92-2-34-000] 

Rorida  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

Decembers,  1991. 

Take  notice  that  on  November  27, 
1991  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Sixth  Revised  Twentieth  Revised  Sheet  No.  8 
Second  Revised  Sixth  Revised  Sheet  No.  8A 
Second  Revised  Fifth  Revised  Sheet  No.  8B 

Original  Volume  No.  3 

Second  Revised  Fifth  Revised  Sheet  No.  1039 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
section  19.1  of  The  General  Terms  and 
Conditions  of  FGT's  FERC  Gas  Tariff  to 
reflect  a  Gas  Research  Institute  (GRI) 
rate  of  1.47*  per  dekatherm  (147$  per 
therm)  effective  January  1, 1992.  In 
Opinion  No.  365  issued  on  October  1, 
1991  in  Docket  No.  RP91-170-000  et  al 
the  Federal  Energy  Regulatory 
Commission  (Commission)  amended 
and  approved  the  GRI  1992  Research, 
Development  and  Demonstration 
Program  and  Five-Year  Plan  for  1992- 
1996,  and  approved  a  R&D  funding  unit 
of  1.47*  per  dekatherm  and  authorized 
jurisdictional  members  to  GRI  to  include 
this  funding  unit  in  their  rates  effective 
January  1, 1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  311  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 

All  such  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter. 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  91-29537  Filed  12-10-91;  8:45  am] 

BILLINO  CODE  S717-01-H 

[Docket  No.  TQ92-5-4-000] 

Granite  State  Gas  Transmission,  Inc4 
Proposed  Change  in  Rates 

December  5. 1991. 

Take  notice  that  on  November  29, 
1991,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581-5039,  tendered  for  filing  with  the 
Commission  First  Revised  Eighth 
Revised  Sixth  Revised  Sheet  No.  21  in 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  containing  changes  in 
rates  for  effectiveness  on  December  1, 
1991. 

According  to  Granite  State,  this  filing 
is  an  out-of-cycle  purchased  gas  cost 
adjustment  based  on  revised  projected 
gas  costs  and  sales  for  the  balance  of 
the  fourth  quarter  of  1991.  It  is  stated 
that  Granite  States  costs  for  projected 
purchases  of  spot-market  supplies  have 
risen  sharply  from  $2.42  per  MMBtu  to 
S3.50  per  MMBtu  since  its  last  purchased 
gas  cost  adjustment.  Granite  State  states 
that  such  purchases  will  comprise 
approximately  63  percent  of  its  system 
supply  during  the  balance  of  the  fourth 
quarter.  Also.  Granite  State  further 
states  that  the  filing  reflects  purchases 
of  firm  supplies  from  Algonquin  Gas 
Transmission  Company  under  Rate 
Schedules  F-2  and  F-3  not  included  in 
the  costs  for  gas  in  current  rates. 

It  is  stated  ttiat  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
-  to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  hot  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29538  Filed  12-10-91;  8:45  am) 

BNXlNa  CODE  (717-01-11 


[Docket  No.  RP92-50-000] 

High  Island  Offshore  System; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  on  November  29, 
1991  High  Island  Offshore  System 
(HIOS)  filed,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  for  a  general  increase 
in  its  transportation  rates,  proposing  an 
effective  date  of  January  1. 1992. 

According  to  the  filing.  HIOS 
attributes  the  need  for  an  increase  in 
rates  to  increases  in  operating  and 
maintenance  expenses  and  other 
increases  in  its  cost  of  services  as  well 
as  declining  levels  of  transportation 
volumes  on  its  system. 

HIOS  states  that,  based  upon  volumes 
transported  during  the  base  period,  as 
adjusted,  the  proposed  rates  will  result 
in  an  increase  in  annual  revenues  to 
HIOS  of  approximately  $16.2  million 
when  compared  to  the  annual  revenues 
generated  by  currently  effective  rates. 

HIOS  requests  the  removal  of  the 
100%  load  factor  rate  design  condition 
for  its  commodity  rale,  which  was 
imposed  in  Docket  Nos.  CP75-104,  et  al. 

HIOS  also  requests  that  its 
Experimental  Capacity  Brokering 
Program  be  extended  for  one  year,  from 
January  1, 1992  until  January  1. 1993  and, 
upon  notice,  from  year  to  year 
thereafter. 

Further  HIOS  requests  that  the  filing 
also  be  accepted  as  in  compliance  with 
the  biennial  rate  review  condition  in 
HIOS'  certificate. 

HIOS  states  the  copies  of  the  filing 
have  been  served  on  all  affected  . 
shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedures,  18  CFR  385.211, 
385.214.  All  protests  and  motions  to 
intervene  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-29512  Filed  lZ-10-91,  8:45  amj 

BILUMQ  COOE  e717-0t-M 

(Docket  No.  CP92-208-000] 

K  N  Front  Range  Gathering  Co.; 
Petition  for  a  Declaratory  Order 

December  4, 1991. 

Take  notice  that  on  November  22, 
1991,  K  N  Front  Range  Gathering 
Company  (Front  Range),  Post  Office  Box 
281304,  Lakewood,  Colorado  80228-8304. 
filed  in  Docket  No.  CP92-208-000 
pursuant  to  §  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  a  petition  for  declaratory 
order  ruling  that  Front  Range's 
acquisition,  ownership  and  operation  of 
certain  natural  gas  gathering  facilities, 
known  as  the  Wattenberg  System  and 
currently  owned  by  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle),  would 
not  subject  Front  Range  or  any  portion 
of  its  facilities  or  services  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Front  Range  states  that  in  the 
Amerada  Hess  blanket  order,  issued 
September  17. 1990.  the  Commission 
determined  that  certain  facilities  of  the 
Wattenberg  System  are  jurisdictional 
and  certain  facilities  are 
nonjurisdictional.  Front  Range  states 
that  Panhandle  is  concurrently  seeking 
authorization  to  abandon  the  subject 
facihties  (the  nonjurisdictional  facihties) 
through  the  sale  of  these  facihties  to 
Front  Range.  It  is  stated  that  Panhandle 
is  also  concurrently  seeking 
authorization  to  abandon  the  remainder 
of  the  facilities  (the  jurisdictional 
facilities)  by  sale  to  K  N  Wattenberg 
Transmission  Limited  Liability 
Company.  Front  Range  explains  that 
upon  Panhandle's  receipt  of  Commission 
authorization  to  transfer  the  subject 
facilities.  Front  Range  would  acquire 
those  facilities  from  Panhandle.  It  is 
indicated  that  the  subject  facilities  are 
highlighted  on  a  map  of  the  entire 
Wattenberg  System  included  as  Exhibit 
No.  1  to  the  application. 


Front  Range  seeks  herein  a 
Declaratory  Order  from  the  Commission 
stating  that  once  Front  Range  purchases 
the  subject  facilities,  those  facilities  and 
all  services  associated  therewith  would 
be  exempt  from  the  Commission's  NGA 
jurisdiction.  Front  Range  states  that 
such  a  ruling  is  warranted  for  the 
following  three  reasons:  (1)  The  primary 
function  of  the  subject  facilities  would 
be  gathering  which  is  exempt  from 
Commission  jurisdiction  pursuant  to 
Section  1(b)  of  the  NGA;  (2)  Front 
Range's  proposed  gathering  services 
would  not  require  Commission  rate 
regulation  under  Sections  4  and  5  of  the 
NGA;  and  (3)  regulation  of  Front  Range 
would  prevent  it  from  competing  on  a 
level  playing  field  with  other  gas 
gathering  companies  which  are  not 
regulated  by  the  Commission. 

Front  Range  states  that  it  would 
operate  solely  as  a  gas  gatherer, 
providing  gathering  services  on  a  non- 
discriminatory basis  to  all  customers 
and  that  it  would  not  engage  in  the 
purchase,  sale  or  transportation  of 
natural  gas  in  interstate  commerce. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  December 
26, 1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20428.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  91-29513  Filed  12-10-91;  8:45  am] 

BtLUNO  COOC  6717-01-41 


[Docket  No.  'nM92-2-46-000] 

Kentucky  We«t  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  November  29, 1991.  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Fourth  Revised  Sheet  No.  44  to  its  FERC 
Gas  Tariff.  Second  Revised  Volimfie  No. 
1.  to  become  effective  January  1. 1992. 


Kentucky  West  states  the  revised 
tariff  sheet  amends  its  Gas  Research 
Institute  (CRI)  funding  charge  to  place  in 
effect  on  January  1, 1992,  the  new  Gas 
Research  Institute  funding  unit  of  $.0147 
per  MCF  as  approved  by  the  FERC  in 
Opinion  No.  365,  issued  on  October  1. 
1991,  under  Docket  Nos.  RP91-170-000 
and  001.  RP87-71-005  and  RP88-182-005. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6. 1986.  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  Cashell, 
Secretary. 
[FR  Doc.  91-29539  Filed  12-10-91;  8:45  am] 

WLUNO  COOE  S717-01-M 


[Docket  No.  1092-2-5-000  and  TII92-2-5- 
000] 

Midvrestem  Gas  Transmission  Co.; 
Notice  of  Rate  FiHng  Pursuant  to  Tariff 
Rate  Adjustment  Provisions 

December  5, 1991. 

Take  notice  that  on  November  29, 
1991,  Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Sixth 
Revised  Twenty-seventh  Revised  Sheet 
No.  5  and  Sixth  Revised  Twenty-second 
Revised  Sheet  No.  6  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  January  1. 1992. 
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Kentucky  West  states  the  revised 
tariff  sheet  amends  its  Gas  Research 
Institute  (GRI)  funding  charge  to  place  in 
effect  on  January  1, 1992,  the  new  Gas 
Research  Institute  funding  unit  of  $.0147 
per  MCF  as  approved  by  the  FERC  in 
Opinion  No.  365,  issued  on  October  1. 
1991,  under  Docket  Nos.  RP91-170-000 
and  001.  RP87-71-005  and  RP88-182-005. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  8, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC.  780  F.2d  1231 
(5th  Cir.  1986],  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCasheD. 
Secretary. 
(PR  Doc.  91-29538  Filed  12-10-91;  &45  am] 

BILUMQ  COOE  6717-01-M 


[Docket  No.  TO92-2-5-000  and  TII92-2-5- 

0001 

Midwrestem  Gas  Transmission  Ca; 
Notice  of  Rate  Filing  Pursuant  to  Tariff 
Rate  Adjustment  Provisions 

December  5, 1991. 

Take  notice  that  on  November  29, 
1991,  Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Sixth 
Revised  Twenty-seventh  Revised  Sheet 
No.  5  and  Sixth  Revised  Twenty-second 
Revised  Sheet  No.  6  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  January  1, 1992. 


Midwestern  states  that  the  purpose  of 
this  filing  is  to  reflect  a  quarterly  PGA 
rate  adjustment  to  its  sales  rates  for  the 
period  January  1, 1992  through  March  31, 
1992.  The  current  Purchased  Gas  Cost 
Rate  Adjustments  reflected  on  Revised 
Sheet  Nos.  5  and  6  consist  of  a  $.8646 
per  dekatherm  adjustment  applicable  to 
the  gas  component  of  Midwestem's 
sales  rates,  and  a  $3.74  per  dekatherm 
adjustment  applicable  to  the  demand 
component.  In  addition,  Midwestern  has 
reflected  the  Gas  Research  Institute 
Rate  Adjustment  pursuant  to  article 
XVIII  of  the  ^  neral  Terms  and 
Conditions  ol  Midwestem's  Tariff 
resulting  in  a  new  charge  of  $.0147  per 
dekatherm. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene;  provided 
however,  that  any  person  who  had 
previously  filed  a  motion  to  intervene  in 
this  proceeding  is  not  required  to  file  a 
further  motion.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  to  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29540  Filed  12-10-91;  8:45  am] 
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[Docltet  No.  TM92-2-25-0001 

Mississippi  River  Transmission  Corp,, 
Notice  of  Rate  Change  Filing 

December  5, 1991. 

Take  notice  that  on  November  27, 
1991  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Tariff 

Second  Revised  Volume  No.  1 

Seventieth  Revised  Sheet  No.  4 
Twenty-Ninth  Revised  Sheet  No.  4.1 
Eleventh  Revised  Sheet  No.  4B 

Original  Volume  No.  1-A 

Eighth  Revised  Sheet  No.  2 
Eighth  Revised  Sheet  No.  3 


The  tariff  sheets  reflect  an  increase  in 
the  Gas  Research  Institute  (GRI) 
surcharge  to  1.47  cents  per  MMBtu  in 
accordance  with  the  Commission's 
Opinion  No.  365,  issued  October  1, 1991 
at  Docket  No.  RP91-170-000,  et  ol. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-29541  Filed  12-10-91;  8:45  am] 
WLUtM  CODE  6717-01-lt 


[Docket  Not.  RP92-3»-000,  TM92-2-26- 
000,  andCP89-1281-018] 

Natural  Gas  Pipeline  Co.  of  America; 
Ctianges  in  FERC  Gas  Tariff 

Decem[)er  4, 1991. 

Take  notice  that  on  November  27, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
tariff  sheets  listed  on  appendix  A 
attached  to  the  filing  to  be  a  part  of  its 
FERC  Gas  Tariff  Third  Revised  Volume 
No.  1  and  First  Revised  Volume  No.  lA. 
to  be  effective  January  1, 1992. 

Natural  states  that  the  filing  is  being 
made  to:  (a)  reflect  the  GRI  rate 
effective  January  1, 1992;  (b)  reflect  a 
change  in  Rate  Schedules  LS-2  and  LS-3 
to  limit  the  daily  withdrawal  quantity  in 
the  event  the  customer  fails  to  deliver  its 
full  Winter  Withdrawal  Quantity;  (c) 
add  a  tariff  provision  as  required  by 
Order  No.  537  that  requires  shippers  to 
certify  that  their  service  qualifies  under 
section  311;  (d)  change  the  time  that 
transportation  nominations  are  due;  and 
(e)  to  comply  with  Commission  order 
issued  November  15, 1991  at  Docket 
Nos.  CP89-1281-000,  et  al. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  January  1, 1992. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  customers, 
interested  state  regulatory  agencies  and 


all  parties  on  the  official  service  list  at 
Docket  Nos.  CP89-1281-O00,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loit  D.  CasheU, 
Secretary. 
|FR  Doc.  91-29514  Filed  12-10-91;  8:45  am] 
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[Docket  No.  CP8S-312-010] 

Natural  Gas  Pipeline  Co.  of  America; 
Sale  of  Natural  Gas 

December  5, 1991. 

Take  notice  that  on  October  30, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  Lombard 
Street,  Lombard,  Illinois,  60148-5072, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Natural's 
Rate  Schedule  IS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
Nos.  CP88-312-000  and  CP88-312-002, 
issued  December  20, 1998,  and  June  7, 
1989,  respectively  (45  FERC  1161,465  and 
47  FERC  161,334). 

(1)  Name  of  Buyer:  MidCon  Marketing 
Corporation  (MCM). 

(2)  Location  of  Buyer;  Lombard. 
Illinois. 

(3)  Affiliation  between  Natural  and 
Buyer:  Natural  is  a  subsidiary  of 
MidCon  Corp  (MidCon).  Both  MidCon 
and  MCM  are  subsidiaries  of  Occidental 
Petroleum  Corporation. 

(4)  Term  of  Sale;  December  1. 1991. 
through  January  1, 1992,  and  month  to 
month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities— Daily  Quantity: 
200,000  MMBtu.  Estimated  total: 
3,100,000  MMBtu. 

(6)  Maximum  sales  rate;  $3.12  per 
MMBtu.  Minimum  sales  rate:  $2.37  per 
MMBtu.  Rate  to  be  charged  during 
billing  period:  $2:69  per  MMBtu. 
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Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 

natural  gas  should  flle  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  2042a  within  30  days 
after  issuance  of  this  notice  by  the 
Commission,  pursuant  to  the  orders  of 
December  20. 1998.  and  ]une  7. 1989.  If 
no  protest  is  filed  within  that  time  or  the 
Commission  denies  the  protest,  the 
proposed  sale  may  continue  until  the 
underlying  contract  expires.  If  a  protest 
is  filed.  Natural  may  sell  gas  for  120 
days  from  the  date  of  commencement  of 
service  or  until  a  termination  order  is 
issued,  whichever  is  earlier. 

Lois  D.  C«<ifa«U, 

Secretary. 

[FR  Doc.  91-29542  Filed  12-1&-©!:  8:45  am] 

BtUiNG  CODE  e717-«>-ll 


(Docket  No.  RP92-52-000) 

NORA  Transmission  Co.;  Proposed 
Rate  Changes  in  FERC  Gm  Tariff 

December  4. 1991. 

Take  notice  that  on  November  29. 
1991,  Nora  Transmission  Company 
(Nora)  tendered  for  filing  proposed 
changes  to  the  following  tariff  sheets  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  effective  January  1, 1992: 

First  Revised  Sheet  No.  22 
Superseding  Original  Sheet  No.  22 
First  Revised  Sheet  No.  23 
Superseding  Orijiinai  Sheet  No.  23 
Second  Revised  Sheet  No.  37 
S'lperseding  First  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  52 
Superseding  Original  Sheet  No.  52 
First  Revised  Sheet  No.  67 
Superseding  Original  Sheet  No.  67 

Nora  states  that  the  tariff  sheets 
establish  new  tariff  rates  based  upon 
actual  costs  for  the  12  months  ended 
July  31. 1991.  adjusted  as  permitted  by 
§  154.63(e)(2)fi)  of  the  Commissions 
Regulations.  Nora  states  that  based  on 
the  actual  volumes  during  such  period, 
adjusted  tariff  rt3tes  will  result  in  an 
approximate  $252,000  increase  in 
jurisdictional  transportation  revenues. 

Nora  further  states  that  copies  of  its 
filing  have  been  served  upon  each  of  its 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  }§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.211).  All  such  motions  or 
protests  should  be  filed  en  or  before 
December  10. 1991.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 

Lois  a  Caahell, 

Secretary. 

(FR  Doc.  91-29515  Filed  12-10-«1;  8:45  am] 

BIUJNO  CODE  (TtT-tt-M 


[Docket  No.  RP92-37-000) 

Northern  Border  PipeHne  Co^ 
Proposed  CtuLoges  in  FERC  Gas 
Tariff 

Decenil)er  4, 1991. 

Take  notice  that  on  November  26. 
1991.  Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  F.E.R.C.  Gas  Tariff.  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Twelfth  Revised  Sheet  No.  157 
Eleventh  Revised  Sheet  No.  158 

Northern's  order  states  that  with  these 
tariff  sheets,  it  proposes  to  revise  the 
Maximum  Rate  and  Minimum  Revenue 
Credit  under  Rate  Schedule  IT-1  as 
called  for  by  Northern  Border's  tariff  on 
January  1  and  July  1  of  each  year. 

Northern  Border  proposes  to  decrease 
the  Maximum  Rate  from  4.246  cents  per 
100  Deka therm-Miles  to  3.896  cents  per 
100  Deka  therm-Miles  and  also  decrease 
the  Minimum  Revenue  Credit  from  2.937 
cents  per  100  Deka  therm-Miles  to  2.890 
cents  per  100  Dekatherm-Miles. 

Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
January  1, 1992.  Copies  of  this  filing 
have  been  sent  to  all  of  Northern 
Border's  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  the  Commission's  Rules  Of  Practice 
and  Procedure  (18  CFR  385.211.  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  December  10, 1991. 
Protests  will  be  considered  but  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  91-29516  Filed  12-10-91;  8:45  anil 
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(Docket  No.  RP92-40-000] 
December  4, 1991. 

Northern  Border  Pipeline  Co^ 
Proposed  Changes  in  FERC  Gas 
Tariff 

Take  notice  that  on  November  27, 
1991,  Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  F.EJl.C.  Gas  Tariff,  Original 
Volume  No.  1,  tariff  sheets  that  reflect 
changes  in  two  major  areas. 

Northern  Border  states  that  the 
primary  group  of  revisions  deals  vthth 
the  changes  necessary  to  efiectuate  a 
process  that  will  allow  Northern  Border 
and  its  Shippers  to  determine  at  the  time 
of  nomination  the  quantities  of  gas  that 
will  be  delivered.  Northern  Border  states 
that  this  group  of  changes  includes: 

1.  Changes  necessary  to  recognize 
Pipeline  Balancing  Agreements  (PBA's) 
at  receipt  and  delivery  points. 

2.  Changes  necessary  to  convert 
volumes  from  an  Mcf  basis  to  an  MMBtu 
basis  for  nominating,  scheduling  and 
billing. 

3.  Changes  necessary  to  establish 
fixed  percentages  for  Company  Use  Gas 
and  Lost  or  Otherwise  Unaccounted  for 
Gas  and  estimated  quantities  of  Line 
Pack  Requirement. 

Northern  Border  states  that  the 
second  group  of  revisions  consist  of 
miscellaneous  housekeeping  changes. 

Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
January  1. 1992.  Northern  Border  states 
that  copies  of  this  filing  have  been  sent 
to  all  Northern  Border's  contracted 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission  s  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1.  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  December  10, 1991. 
Protests  will  be  considered  but  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 
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Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D.  Casbell, 

Secretary. 

|FR  Doc  91-29516  Filed  12-10-91:  8:45  ami 
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(Doctet  Ho.  RP92-40-000] 

December  4. 1991. 

Northern  Border  Pipeline  Co^ 
Proposed  Changes  in  FERC  Gas 
Tariff 

Take  notice  that  on  November  27, 
1991,  Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  F.EJI.C.  Gas  Tariff,  Original 
Volume  No.  1,  tariff  sheets  that  reflect 
changes  in  two  major  areas. 

Northern  Border  states  that  the 
primary  group  of  revisions  deals  with 
the  changes  necessary  to  efiectuate  a 
process  that  will  allow  Nonhem  Border 
and  its  Shippers  to  determine  at  the  time 
of  nomination  the  quantities  of  gas  that 
will  be  delivered.  Northern  Border  states 
that  this  group  of  changes  includes: 

1.  Changes  necessary  to  recognize 
Pipeline  Balancing  Agreements  (PBA's) 
at  receipt  and  delivery  points. 

2.  Changes  necessary  to  convert 
volumes  from  an  Mcf  basis  to  an  MMBtu 
basis  for  nominating,  scheduling  and 
billing. 

3.  Changes  necessary  to  establish 
fixed  percentages  for  Company  Use  Gas 
and  Lost  or  Otherwise  Unaccounted  for 
Gas  and  estimated  quantities  of  Line 
Pack  Requirement. 

Northern  Border  states  that  the 
second  group  of  revisions  consist  of 
miscellaneous  housekeeping  changes. 

Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
January  1, 1992.  Northern  Border  states 
that  copies  of  this  filing  have  been  sent 
to  all  Northern  Border's  contracted 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission  s  Rules  of  Practice 
and  Procedure  (18  CFR  385.25 1,  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  December  10, 1991. 
Protests  will  be  considered  but  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  fde  a  petition  to 
intervene. 
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Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspectioa. 
UkaCuheiL 
Secretary. 

|FR  Doc  91-20517  Filed  12-10-01:  8.-45  am] 
SHUNS  CODE  «nr-«i-« 

[Deckst  Ma  TQ92-4-5»-000] 

Nortfiem  Natural  Gas  Co.  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  November 
26, 1991  tendered  for  filing  changes  in  its 
F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Volume  Na  1  Tariff)  and 
Original  Volume  No.  2  (Volume  No.  2 
Tariff). 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PBA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  4eS-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $2.3396  per  MMBtu  to  be 
effective  December  1  through  December 
31. 1991. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  sales 
customers  and  interested  state 
connussions. 

Any  person  destring  to  be  heard  or 
protest  said  filing  thoold  file  a  motion  to 
intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE^  Washington. 
DC  20428.  in  accordance  with  §  J  385.214 
and  385.211  of  the  Commission's  Rules 
of  Pracbce  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persoo  wishing  to  become  a  party 
must  fUe  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LabaCaSfariL 
Secretary. 
|FR  Doc  91-29543  Filed  12-10-91:  8:45  atn) 


IDockal  Mo.  TIM2-4  37-OOej 

Northwest  Ptpellne  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

December  5,  ISSl. 

Take  notice  that  on  November  27. 
1991,  Northwest  Pipeline  Corporation 


("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Fifteenth  Revised  Sheet  No.  10 
Fowrteendi  Revised  Sheet  No.  11 
Ninth  Revised  Sheet  Na  13 

First  Revised  Volume  No.  1-A 

Ninth  Revised  Slwet  No.  201 

Original  Volume  No.  2 

Twenty-Sixth  Revised  Sheet  No.  2.3 

Northwest  states  that  tke  purpose  of 
this  filing  is  to  update  its  Comniodity 
SSP  Surcharge  effective  January  1.  ^2. 
to  refiect  (1)  interest  applicable  to 
October.  November  and  December  1991. 
and  (2)  the  amortization  of  principal  and 
interest  The  proposed  Commodity  SSP 
Charge  contained  in  this  instant  filing  is 
3.84?  per  MMBtu  for  the  three  months 
commencing  January  1, 1992.  Northwest 
states  that  this  instant  filing,  and  the 
Commodity  SSP  Surcharge  included 
herein,  was  prepared  in  a  manner 
consistent  with  the  provisions  of 
Commission  orders,  issued  in  Docket 
Nos.  TM91~8^7  and  TM92-2-37,  which 
relate  to  the  level  of  billing  determinants 
to  be  used  in  the  calculation  of  the 
Commodity  SSP  Surcharge. 

Northwest  has  challenged  the 
Commission's  orders  requiring  it  to 
calculate  its  Commodity  SSP  Surcharge 
based  upon  billing  determinants  other 
than  those  af^sroved  in  the  settlement  of 
Phase  1  of  Docket  No.  RP88-47. 
Northwest  reserves  the  right  and  gives 
notice  that  it  will  refile  its  Commodity 
SSP  Surcharge  rates  for  any  affected 
periods,  including  the  three  months 
beginning  January  1. 1992.  should 
Northwest  ultimately  be  successful  in  its 
court  appeals. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties  of 
record  in  Docket  No  RP89-137  and  upon 
Northwest's  jturisdictional  customer  list 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission.  S2S 
North  Capitol  Street  NE..  Washmgtoa 
DC  20426.  m  accordance  with  {  \  384.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Prooedore.  All  such 
motioiis  or  protests  should  be  fded  on  or 
before  December  11. 1991.  Protests  will 
be  considered  by  the  Commissi  pn  in 
deteraitting  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  n\ake 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motian  to  intervene.  Copies 
of  this  fiiuig  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

LoisDCMlMa. 

Secretary. 

(FR  Doc.  91-20544  Filed  12-10-01: 0:45  am] 

BMJUNG  COBE  STIT-Sf-a 


(Ooatat  Ma  TMM-4-^-000  amd  TQtS-2- 
37-0001 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  Sales  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustnoent 

December  S,  1991. 

Take  notice  that  on  November  27. 
1991,  Northwest  Pipeline  Corporation 
{••Northwest")  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  article  16. 
Purchased  Gas  Cost  Adjustment 
Provision  ( "PGA"),  of  iU  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Such  change  in  rates  is  for  the  purpose 
of  reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas  for  the 
three  months  ending  March  31. 1992. 

The  current  PGA  adjustment  for 
which  notice  is  given  herein,  aggregates 
to  an  increase  of  ia54<  per  MMBtu  in 
the  commodity  rate  for  all  rate 
schedules  affected  by  and  subject  to  the 
PGA.  The  proposed  change  in 
Northwest's  commodity  rates  for  the 
first  quarter  of  19S2  would  increase 
sales  revenues  by  approximately 
$661,912.  Tne  instant  fiUng  also  provides 
for  a  decrease  in  the  demand 
components  of  Northwest's  gas  sales 
rates  to  reflect  changes  to  the  estimates 
of  Canadian  demand  rates  and  to  refiect 
a  revised  Canadian  exchange  rate 
factor.  The  current  PGA  adfustment  is 
reflected  on  Sheet  Nos.  10  and  11  bdow. 
while  all  tariff  sheets  listed  herein 
reflect  the  Coraaussion  approved 
revised  GRl  surcharge  of  1.47t  MMBtu. 
effective  January  1. 1992.  Therefore. 
Northwest  tenders  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Vokme  No.  1 

Sixteenth  Baviaed  Sheet  No.  10 
Fifteenth  Reviaed  Sheet  Na  11 

First  Revised  Votame  Na  J-A 
Tenth  Revised  Sheet  Na  201 

Original  VotmaeNa.  i 
Twelfth  ReiptaedShaH  Na  Z2 

A  copy  of  this  filing  is  being  served 
upon  each  person  designated  in  the 
official  service  list  compiled  by  the 
Secretaiy  in  Docket  No.  TA91-1-37  and 
upon  alt  jurisdictional  sales  customers 
and  affected  state  regulatory 
commissions. 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheH, 
Secretary. 

(FR  Doc.  91-29545  Filed  12-10-91;  8:45  am) 

WUJNG  COOE  6717-01-II 


[Docket  Nos.  RP91-20S-004] 

Ozark  Gas  Transmission  System; 
Proposed  Change  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  Ozark  Gas 
Transmission  System  ("Ozark")  on 
November  27, 1991,  tendered  for  filing 
the  following  revised  tariff  sheet  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

Second  Substitute  Original  Sheet  No.  131 

Ozark  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  order  issued 
by  the  Commission  in  the  referenced 
dockets  on  November  13, 1991.  The 
proposed  effective  date  is  December  1, 
1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  0.  Cashell, 

Secretary. 

|FR  Doc.  91-29518  Filed  12-10-91;  8:45  am] 

■HXiNQ  cooc  nv-ot^ 

(Dockst  No.  TM92-2-86-0001 

Pacific  Gas  Transmission  Co.;  Change 
in  Rates 

December  5, 1991. 

Take  notice  that  on  November  29, 
1991,  Pacific  Gas  Transmission 
Company  (PGT),  a  California 
corporation,  whose  mailing  address  is 
160  Spear  Street,  San  Francisco, 
California  94105-1570,  tendered  for  filing 
a  revision  in  the  Gas  Research  Institute 
(GRI)  funding  unit  adjustment 
component  of  PGT's  rates  for  certain 
sales  and  transportation  services  in 
accord  with  Paragraph  3,  GRI  Charge 
Adjustment  Provisions  of  the  General 
Terms  and  Conditions  in  PGTs  FERC 
Gas  Tariff  Second  Revised  Volume  No.  1 
and  Paragraph  2  of  the  Transportation 
General  Terms  and  Conditions  in  PGTs 
FERC  Gas  Tariff  Original  Volume  No.  1- 
A.  This  change  in  rates  is  filed  pursuant 
to  Section  4  of  the  Natural  Gas  Act  and 
Part  154  of  the  regulations  issued 
thereunder. 

PGT  states  it  is  tendering  certain  tariff 
sheets  in  compHance  with  its  GRI  Tariff 
provisions,  which  reflect  an  increase  in 
the  GRI  funding  unit  adjustment 
component  of  $0.0005  per  Dth. 

By  Opinion  No.  365  issued  October  1, 
1991  at  Docket  Nos.  RP91-170-000  and 
001,  RP87-71-005  and  RP88-182-005,  the 
Commission  amended  and  approved  the 
GRI's  application  for  advanced  approval 
of  its  1992  research  and  development 
program  and  related  five-year  plan  for 
1992-1996.  In  so  doing,  the  Commission 
approved  the  GRI's  1992  funding 
requirement  which  is  to  be  raised 
through  a  funding  unit  of  1.47  cents  per 
Dth.  Accordingly,  the  tendered  revised 
tariff  sheets,  when  accepted  for  filing 
and  permitted  to  become  effective,  will 
increase  the  GRI  funding  unit 
adjustment  component  of  PGTs  rates 
for  certain  sales  and  transportation 
services  from  the  currently  effective  1.42 
cents  per  Dth  to  the  1.47  cents  per  Dth 
approved  by  the  Commission  in  Opinion 
No.  365. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 


motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  and  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-29546  Filed  12-10-91;  8:45  am) 
BHJJNO  COOE  6717-01-M 


(Docket  No.  CP92-216-0001 

Peopies  Natural  Gas  Company, 
Division  of  UtiliCorp  United  Inc.; 
Complaint 

December  5. 1991. 

Take  notice  that  on  November  29, 
1991,  Peoples  Natural  Gas  Company, 
Division  of  Utilicorp  United  Inc. 
(Peoples)  filed  in  Docket  No.  CP92-216- 
000  a  complaint  '  against  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
alleging  an  unlawful  bypass  through 
unfair  competition  to  provide  natural 
gas  service  to  Arcadian  Corporation 
(Arcadian),  all  as  more  fully  set  forth  in 
the  complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Peoples  states  that  it  vehemently 
objects  to  the  basis  stated  by  Natural  for 
withdrawing  its  February  12, 1991,  prior 
notice  filings.  It  is  indicated  that  Natural 
states  that  the  Commission's  Order  No. 
537  "automatically"  authorizes  its 
transportation  arrangements  "without 
an  application  or  notice  procedure,  so 
long  as  prior  notification  of  the 
arrangement  is  provided  both  to  the 
local  distribution  company  in  the  service 
area  of  the  end-user  and  to  the  local 
distribution  company's  appropriate 
regulatory  agency."  Peoples  alleges  that 
Natural  has  not  met  either  requirement. 
Peoples  argues  that  Natural's  belief  that 
issuance  of  Order  No.  537  somehow 
exonerates  Natural's  illegal  behavior  or 
moots  Peoples's  protest  is  simply 
ludicrous. 

Peoples  states  that  even  if  Natural  can 
fully  comply  with  the  Commission's 
Regulations  promulgated  under  Order 
No.  537.  that  doesn't  excuse  Natual's 
unlawful  transportation  of  gas  prior  to 


'  Peoples  Tiling  also  answers  Natural's  motions  to 
withdraw  prior  notice  filings  filed  in  Docket  Nos. 
CP91-1231-000.  CP91-1232-000,  and  CP91-1233-000 
which  had  been  protested  by  Peoples  and  not 
subsequently  withdrawn. 
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motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  and  in  the  Public  Reference 
Room. 

LoU  D.  CaaheU, 
Secretary. 

[FR  Doc.  91-29546  Filed  12-10-91;  8:45  ami 
BHXmQ  CODE  6717-01-M 


(Docket  No.  CP92-216-000] 

Peoples  Natural  Gas  Company, 
Division  of  UtiHcorp  United  Inc.; 
Complaint 

December  5, 1991. 

Take  notice  that  on  November  29, 
1991,  Peoples  Natural  Gas  Company, 
Division  of  Utilicorp  United  Inc. 
(Peoples)  filed  in  Docket  No.  CP92-216- 
000  a  complaint  '  against  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
alleging  an  unlawful  bypass  through 
unfair  competition  to  provide  natural 
gas  service  to  Arcadian  Corporation 
(Arcadian),  all  as  more  fully  set  forth  in 
the  complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Peoples  states  that  it  vehemently 
objects  to  the  basis  stated  by  Natural  for 
withdrawing  its  February  12, 1991,  prior 
notice  filings.  It  is  indicated  that  Natural 
states  that  the  Commission's  Order  No. 
537  "automatically"  authorizes  its 
transportation  arrangements  "without 
an  application  or  notice  procedure,  so 
long  as  prior  notification  of  the 
arrangement  is  provided  both  to  the 
local  distribution  company  in  the  service 
area  of  the  end-user  and  to  the  local 
distribution  company's  appropriate 
regulatory  agency."  Peoples  alleges  that 
Natural  has  not  met  either  requirement. 
Peoples  argues  that  Natural's  belief  that 
issuance  of  Order  No.  537  somehow 
exonerates  Natural's  illegal  behavior  or 
moots  Peoples's  protest  is  simply 
ludicrous. 

Peoples  states  that  even  if  Natural  can 
fully  comply  with  the  Commission's 
Regulations  promulgated  under  Order 
No.  537,  that  doesn't  excuse  Natual's 
unlawful  transportation  of  gas  prior  to 


'  Peoples  Tiling  also  answers  Natural's  motions  to 
withdraw  prior  notice  Tilings  Tiled  in  Docket  Nos. 
CP91-1231-000.  CP91-1232-000,  and  CP91-1233-000 
which  had  been  protested  by  Peoples  and  not 
subsequently  withdrawn. 


the  dale  of  Order  No.  537*8  issuance. 
Peoples  also  contends  that  Natural 
never  intended  to  use  the  facilities  for 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
section  311  transportation  and  ^at 
Natural  built  facilities  under  section  311 
and  then  failed  to  transport  any  gas 
under  section  311.  Peoples  also  points 
out  that  to  allow  Natural  to  avoid 
requirements  mandated  for  other 
pipeUnes  is  discriminatory. 

Peoples  states  that  as  it  understands 
the  prior  notice  procedures.  Natural's 
transportation  authority  for  Arcadian 
ended  May  29, 1991.  thirty  days  after 
Peoples  protest  was  filed  and  not 
withdrawn,  and  after  that  date  the  only 
transportation  available  to  Natural  was 
under  section  311  of  the  NGPA-  Peoples 
claims  that  if  Natural  is  providing 
section  311  service.  Peoples  did  not 
receive  any  notice  that  Natural  has 
requested  authority  for  or  commenced 
tranpportation  outside  of  these  dockets. 
Peoples  claims  that  any  transportation 
under  section  311  witlM>ut  actual  notice 
to  Peoples  or  the  Commission  is  clearly 
unlawful.  Peoples  concludes  that  even  if 
Order  No.  537  no  longer  requires  prior 
notice  filings,  that  fact  doesn't  grant 
approval  for  transportation  conducted 
between  May  30, 1991,  and  November  4, 
1991. 

Peoples  points  out  that  only  Natural 
and  Northern  Natural  Gas  Company 
through  Peoples  can  physically  serve 
Arcadian  with  natural  gas  and  Peoples 
has  not  been  providing  the  service. 
Peoples  also  points  out  that  because 
Arcadian  must  use  natural  gas  in  its 
product  production,  it  is  certain  that 
Arcadian  has  been  receiving  gas  from 
Natural  throughout  the  pendency  of  the 
proceeding.  It  is  also  stated  that  Natural 
could  not  legally  provide  the  service 
after  May  29, 1991,  under  either  the  prior 
notice  proceeding  or  under  Section  311. 

Peoples  requests  that  the 
Commission's  enforcement  staff  be 
informed  of  Natural's  alleged 
transportation  of  natural  gas  without 
commerce  authority. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before  January  8, 
1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  party  in  any  hearing 


therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Answers  to  the  complaint  shall 
be  due  on  or  before  January  6. 1991. 

LottlLCaBfaal, 

Secretary. 

IFR  Doc  91-29603  Filed  12-10-91:  6:45  amj 

BIUJNQ  CODE  e717-et-« 


(Docks*  No.  RI>92-3S-ee01 

Sea  Robin  Ptpdtne  Company; 
Proposed  Changes  to  FERC  Gas  Tariff 

December  4. 19eL 

Take  notice  that  on  November  27. 
1991,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  to  be  effective 
November  3, 1991: 

Third  Revised  Sheet  iNlo.  46 
Original  Sheet  No.  SOA 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  conform  its  *'on  behalf  or 
certification  requirements  for  section 
311  transportation  to  the  revised 
requirements  of  Order  No.  537  and 
§  284.102(e)  of  the  Commission's 
Regulations.  Sea  Robin  has  requested  a 
waiver  of  the  Commission's  Regulations 
in  order  to  make  these  sheets  effective 
November  3, 1991,  the  effective  date  of 
Order  No.  537. 

Sea  Robin  states  that  copies  of  the 
filing  have  been  served  upon  its 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD-Cubel. 

Secretary. 

|FR  Doc  91-29520  Filed  12-10-91;  6:45  am) 

aiUJNG  CODE  <717-01-M 


(Docket  No.  RP91-t4*-0091 

Ouestar  Pipeline  Co^  Proposed 
Ctianges  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  Questar  Pipeline 
Company  (Questar)  on  November  15, 
1991,  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2-A.  in  response  to  the 
Commission's  October  31. 1991,  Order 
on  Certified  Question,  Accepting  and 
Suspending  Certain  Tariff  Sheets, 
Rejecting  Other  Tariff  Sheets.  Approving 
Uncontested  Settlement  and  Dismissing 
Rehearing  Request 

Questar  has  filed  its  proposed  Second 
Revised  Sheet  No.  4  to  FERC  Gas  Tariff, 
Original  Volume  2-A  and  schedules 
related  to  its  Clay  Basin  Storage 
Division.  Questar  states  that  the  filing 
includes  certain  schedules  revising 
Questar's  luly  1. 1991,  compliance  filing 
and  new  schedules  involving  the  Clay 
Basin  Storage  Division  that  were  not 
filed  in  the  July  1, 1991.  filing.  The  filing 
also  contains  intemiptible  gathering 
revenues  and  volumes  for  the  base 
period  and  test  period.  This  tariff  sheet 
reflects  a  rate  increase  for  certain  rates 
for  storage  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E,  Washingtoa 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December .11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc  91-29519  Filed  12-10-81:  6:45  am] 
WLUNO  cooc  vir-ai-a 


(Docket  No.  RP89-2SS-014] 

South  Georgia  Natural  Gas  C04 
Proposed  Ctianges  to  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  on  November  27, 1991. 
South  Geofgia  Natural  Gas  Company 
( 'South  Georgia  ")  tendered  for  fiUng  the 
following  revised  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 
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Eightieth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  4A 
Fourth  Revised  Sheet  No.  4B 
Sixth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  16D 
Third  Revised  Sheet  No.  16T 

South  Georgia  states  that  it  is  making 
the  instant  filing  in  order  to  implement 
certain  settlement  rates  that  were 
ordered  under  the  Commission's  Order 
dated  October  31, 1991  (the  "Order"), 
approving  the  Stipulation  and 
Agreement  filed  on  August  23. 1991  in 
Docket  Nos.  RP8»-225-000.  TA90-1-8- 
000,  RP88-267-000,  RP91-63-000  and 
RM91-2-004.  The  proposed  effective 
date  is  December  1, 1991. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  SS  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretaru. 
[PR  Doc.  91-29521  Filed  12-10-01;  8:45  am) 

BIUJNO  COOe  e717-01-M 


r  Docket  No.  TQ92-2-7-000  and  TM92-3-7- 

OCOj 

Southern  Natural  Gas  Co^  Proposed 
Changes  to  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  on  November  27, 
1991,  Southern  Gas  Company  (Southern) 
tendered  for  filing  the  following  revised 
sheets  to  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1: 

One  Hundred  Tenth  Revised  Sheet  No.  4A 
Twenty-Third  Revised  Sheet  No.  4B 
Twenty-Ninth  Revised  Sheet  No.  4J 
Third  Revised  Sheet  No.  451 

The  proposed  tariff  sheets  and 
supporting  information  are  being  filed 
with  proposed  effective  date  of  January 
1, 1992  and  reflect  an  increase  of  $.27 
per  Mcf  at  1,000  Btu  in  the  commodity 


component  of  Southern's  rates  from  its 
last  scheduled  PGA  filing.  Docket  No. 
TQ92-1-7-000,  and  an  increase  in 
Southern's  demand  rates  for  Zones  1.  2, 
and  3  of  $.06,  $.04.  and  $.11  per  Mcf. 
respectively.  Additionally,  the  proposed 
tariff  sheets  implement  the  recently 
authorized  increase  in  the  GRI  surcharge 
to  $.0147  per  MMBtu  effective  January  1. 
1992. 

Copies  of  Southern's  filing  were 
served  upon  all  of  Southern's 
jurisdictional  purchasers,  shippers 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.214. 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
11. 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29547  Filed  12-10-01;  8:45  am) 

BIUMQ  COOC  (/U-OI-M 

[Docket  No.  RP92-51-000] 

Tennessee  Gas  Pipeline  Co.,  Proposed 
Rate  Change 

December  4, 1991. 

Take  notice  that  on  November  29. 
1991,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  to  adjust 
its  recovery  of  transition  costs  pursuant 
to  Article  XXX  of  the  General  Terms 
and  Conditions  of  Volume  One  of  its 
FERC  Gas  Tariff,  effective  January  1. 
1992: 

Third  Revised  Volume  No.  1 

Third  Revised  Fifth  Revised  Sheet  No.  20 
Third  Revised  Fifth  Revised  Sheet  No.  21 
Third  Revised  Third  Revised  Sheet  No.  23 
Second  Revised  Second  Revised  Sheet  No.  24 
Third  Revised  Third  Revised  Sheet  No.  25 
Third  Revised  Third  Revised  Sheet  No.  28 
Fourth  Revised  Sheet  Nos.  38-42 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  adjust  Tennessee's 
transactions  cost  demand  and 
commodity  surcharges  to  reflect  the 
recovery  of  an  additional  $1.1  million  of 
new  transition  costs,  which  have  been 
allocated  under  an  equitable  sharing 


formula  of  25%  absorption-25%  demand- 
50%  volumetric  resulting  in  revised 
demand  and  volumetric  surcharges 
under  Article  XXX  of  its  tariff. 

Tennessee  states  that  copies  of  its 
filing  are  being  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casbell. 
Secretary. 

[FR  Doc.  91-29522  Filed  12-10-91;  8:45  am] 
MLUNQ  COOE  6717-01-H 


[Docket  No.  TM92-4-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  25, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariffs. 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  six  copies  each  of  the 
following  tariff  sheets: 

Fifth  Revised  Volume  No.  1 

Thirty-seventh  Revised  Sheet  No.  50.1 
Fortieth  Revised  Sheet  No.  50.2 
Twenty-third  Revised  Sheet  No.  51 
Sixth  Revised  Sheet  No.  51.1 
Seventh  Revised  Sheet  No.  51.2 
Seventh  Revised  Sheet  No.  51.3 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  1) 
Sixth  Revised  Sheet  No.  IK 
Fourth  Revised  Sheet  No.  IL 

Texas  Eastern  states  that  the  above 
listed  tariff  sheets  are  being  filed 
pursuant  to  section  25  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  to  include  in  Texas 
Eastern's  rates  the  current  GRI 
surcharge  of  1.47  cents  per  dekatherm 
approved  by  the  Commission  in  Opinion 
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formula  of  25%  absorption-25%  demand- 
50%  volumetric  resulting  in  revised 
demand  and  volumetric  surcharges 
under  Article  XXX  of  its  tariff. 

Tennessee  states  that  copies  of  its 
filing  are  being  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  91-29522  Filed  12-10-91;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  TM92-4-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  25, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariffs, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  six  copies  each  of  the 
following  tariff  sheets: 

Fifth  Revised  Volume  No.  1 

Thirty-seventh  Revised  Sheet  No.  50.1 
Fortieth  Revised  Sheet  No.  50.2 
Twenty-third  Revised  Sheet  No.  51 
Sixth  Revised  Sheet  No.  51.1 
Seventh  Revised  Sheet  No.  51.2 
Seventh  Revised  Sheet  No.  51.3 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  1) 
Sixth  Revised  Sheet  No.  IK 
Fourth  Revised  Sheet  No.  IL 

Texas  Eastern  states  that  the  above 
listed  tariff  sheets  are  being  filed 
pursuant  to  section  25  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  to  include  in  Texas 
Eastern's  rates  the  current  GRI 
surcharge  of  1.47  cents  per  dekatherm 
approved  by  the  Commission  in  Opinion 


No.  365  issued  on  October  1, 1991  in 
Docket  Nos.  RP91-170-000  and  001, 
RP87-71-005.  and  RP  8&-182-005. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  January  1, 
1992. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 
Copies  of  this  filing  have  also  been 
mailed  to  all  Rate  Schedule  FT-1  and 
IT-1  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29548  Filed  12-10-91;  8:45  am) 

MIXHM  CODE  6717-01-11 


(Docket  No.  TM92-2-18-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  on  November  27, 
1991,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff: 

FERC  Gas  Tariff.  Original  Volume  No.  J 

Forty-seventh  Revised  Sheet  No.  10 
Forty-seventh  Revised  Sheet  No.  lOA 
Twenty-eighth  Revised  Sheet  No.  11 
Eighteenth  Revised  Sheet  No.  IIA 
Eighteenth  Revised  Sheet  No.  IIB 

FERC  Gas  Tariff.  First  Revised  Volume  No. 
2-A 

Third  Revised  Sheet  No.  lOA 
Second  Revised  Sheet  No.  IOC 
Third  Revised  Sheet  No.  11 

The  revised  tariff  sheets  are  being 
filed  pursuant  to  section  24  of  volume 
No.  1  and  section  20  of  volume  No.  2-A 
of  Texas  Gas's  tariff  to  reflect  the  1991 
General  RD&D  Funding  Unit  authorized 
by  Opinion  No.  365,  issued  by  the 
Commission  on  October  1, 1991,  in 
Docket  No.  RP91-170.  et  al.  @  57  FERC, 
Para.  61.010. 


Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29549  Filed  12-10-81;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  GT92-7-0001 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  on  November  28, 
1991  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff: 

Original  Volume  No.  1 

Tenth  Revised  Sheet  No.  1 
Third  Revised  Sheet  No.  lA 
First  Revised  Sheet  No.  20C 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  Nos.  34B-34C 
Second  Revised  Sheet  No.  56 
Fifth  Revised  Sheet  No.  76 
Fourth  Revised  Sheet  Nos.  178-183 
Fifth  Revised  Sheet  No.  184 
Third  Revised  Sheet  No.  185 
First  Revised  Sheet  No.  186 
Original  Sheet  No.  187 

First  Revised  Volume  No.  2-A 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  14 
Original  Sheet  No.  61 
First  Revised  Sheet  Nos.  197-198 
Original  Sheet  Nos.  199-200 
Original  Sheet  No.  201 
First  Revised  Sheet  No.  208 
Original  Sheet  Nob.  209-211 

The  aforementioned  revised  tariff 
sheets  are  being  filed  to  update  Texas 
Gas's  Index  of  Purchasers  and  Index  of 
Demand-2  Billing  Demand  Quantities  in 
both  its  Original  Volume  No.  1  and  First 
Revised  Volume  No.  2-A  tariffs,  in 


accordance  with  §  154.41  of  the 
Commission's  Regulations. 

Additionally,  the  remaining  revised 
tariff  sheets  are  being  filed  to  update 
various  page  number  references  in 
indices,  as  well  as  correct  minor  errors 
which  were  discovered  subsequent  to 
various  filings  by  Texas  Gas  and 
approvals  by  the  Commission. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Si  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations.  All 
such  motions  or  protests  should  be  filed  on  or 
before  December  11. 1991.  Protests  will  be 
considered  by  the  Commission  in  determining 
the  appropriate  action  to  tie  taken,  but  will 
not  serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  become  a 
party  must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-29550  Filed  12-10-91;  8:45  am| 

BILLING  CODE  S717-01-M 

[Docket  No.  TM92-4-29-0001 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Tariff  Filing 

Decembers,  1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  27, 1991  tendered  for  filing 
Second  Revised  Sheet  No.  60  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
proposed  to  be  effective  January  1, 1992. 

Transco  slates  that  the  purpose  of  this 
filing  is  to  reflect  an  increase  of  0.05(/dt 
in  the  Gas  Research  Institute  (GRI) 
Adjustment  Charge  applicable  to  sales 
and  transportation  deliveries  to 
distributors  for  resale,  to  pipelines 
which  are  not  members  of  GRI,  and  to 
ultimate  consumers. 

On  October  1, 1991  the  Commission 
issued  Opinion  No.  365  in  Docket  Nos. 
RP91-170-000  el  al.  The  Opinion 
provides  that,  as  a  member  of  GRI. 
Transco  may  file  under  its  Gas  Research 
Institute  Charge  Adjustment  Provision 
to  collect,  in  advance  of  payments  to 
GRI,  1.47^  per  dt  on  sales  and 
transportation  deliveries.  This  charge 
will  replace  the  currently  effective 
charge  of  1.42(  per  dt.  All  amounts 
collected  under  this  provision  will  be 
remitted  to  GRI,  less  any  applicable 
taxes. 
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Transco  served  copies  of  the  filing  to 
its  customers  and  interested  State 
Commissions.  In  accordance  with 
provisions  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  S§  3S5.214 
and  365.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  and  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-29551  Filed  12-10-91;  8:45  am) 
BiLUNa  cooc  cnr-oi-a 

(Docket  No.  TM92-3-42-000] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

DeceraberS,  1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  29, 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  January  1, 1992 

92nd  Revised  Sheet  No.  5 
56th  Revised  Sheet  No.  8 
2nd  Revised  Sheet  No.  6C 
18th  Revised  Sheet  No.  37 

The  above  referenced  tariff  sheets  are 
being  filed  to  adjust  Transwestem's  Gas 
Research  Institute  (GRl)  Surcharge  rate 
pursuant  to  section  21  of  the  General 
Terms  and  Conditions  in  Transwestem's 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  The  adjustment  of  the 
GRl  Surcharge  is  determined  each  fiscal 
year  pursuant  to  the  Commission's 
Opinion  No.  365.  The  GRl  Surcharge  of 
S0.0147/dth  as  determined  by  the 
Commission's  Opinion  No.  365  at  Docket 
No.  RP91-170-000  dated  October  1, 1991, 
reflects  an  increase  of  $0/)05/dth  from 
the  currently  effective  GRl  Surcharge  of 


$0.0142/dth.  Transwestem  requests  that 
the  revised  GRl  Surcharge  as  set  forth 
on  the  above  referenced  tariff  sheets 
become  effective  January  1, 1992. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbcU. 
Secretary. 

[FR  Doc.  91-29552  Filed  12-10-91;  8;45  am] 
BiujNG  cooE  srir-oi-ii 

(Docket  No.  RP92-14-oai] 

Transwestem  Pipeline  Company; 
Compliance  Filing 

December  4, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  27. 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  December  28, 1991 

3rd  Revised  Sheet  No.  51 
1st  Revised  Sheet  No.  80A 

Transwestem  states  that  the  tariff 
sheets  referenced  above  with  an 
effective  date  of  December  28, 1991  are 
being  filed  to  comply  with  the 
Commission's  Letter  Order  issued 
November  22, 1991  ("Order")  in  Docket 
No.  RP92-14-00a  which  required 
Transwestem  to  refile  revised  tariff 
sheets  within  fifteen  (15)  days  to  reflect 
an  operator  confirmation  deadline 
subsequent  to  the  shipper  nomination 
deadline. 

Transwestem  requested  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheets  submitted  by  it  to  become 
effective  December  2a  1991. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  parties  of 
record  in  this  proceeding,  all 


Transwestem's  utility  customers  and 
interested  state  commissions. 

Ary  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  10, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 

[FR  Doc.  91-29523  Filed  12-10^91:  6:45  am) 
BtLUNQ  cooc  6717-01-M 


(Docket  No.  RP91-215-003) 

Transwestem  Pipeline  Company; 
Compliance  Filing 

December  4, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  26, 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tanff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  October  1. 1991 

Substitute  sgth  Revised  Sheet  No.  5 
Substitute  1st  Revised  Sheet  No.  5D(iv) 
Substitute  1st  Revised  Sheet  No.  5E(iii) 
Substitute  52nd  Revised  Sheet  No.  8 
Substitute  15th  Revised  Sheet  No.  37 
Substitute  9th  Revised  Sheet  No.  89 
Substitute  9lh  Revised  Sheet  No.  90 

Effective  November  2.  1991 

2nd  Substitute  90th  Revised  Sheet  No.  5 
2nd  Substitute  53rd  Revised  Sheet  No.  6 
2nd  Substitute  16th  Revised  Sheet  No.  37 
2nd  Substitute  10th  Revised  Sheet  No.  89 

Effective  December  1.  1991 

2nd  Substitute  Qlst  Revised  Sheet  No.  5 
Substitute  55th  Revised  Sheet  No.  6 
Substitute  1st  Revised  Sheet  Na  8C 
2nd  Substitute  17th  Revised  Sheet  Na  37 

Transwestem  states  that  the  tariff 
sheets  referenced  above  with  an 
effective  date  of  October  1, 1991  are 
being  filed  to  comply  with  the 
Commission's  Order  issued  November 
21, 1991  ("Order")  in  Docket  No.  RP91- 
215-001. 

In  order  to  conform  the  TCR  *8 
compliance  filing  (filed  November  14. 
1991  in  Docket  No.  RP92-008-001)  and 
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Transwestem's  utility  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  10. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashsD, 
Secretary. 

|FR  Doc.  91-29523  Filed  12-10-91;  6:45  am] 
BtLUNQ  COK  enr-oi-M 


(Docket  No.  RP91-215-003I 

Transwestem  Pipeline  Company; 
Compliance  Filing 

December  4, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  26. 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tanff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  October  1, 1991 

Substitute  89th  Revised  Sheet  No.  5 
Substitute  Ist  Revised  Sheet  No.  5D(iv) 
Substitute  1st  Revised  Sheet  No.  5E(iiiJ 
Substitute  52nd  Revised  Sheet  No.  tJ 
Substitute  15th  Revised  Shee<  No.  37 
Substitute  9th  Revised  Sheet  No.  89 
Substitute  9lh  Revised  Sheet  No.  90 

Effective  November  2,  1991 

2nd  Substitute  90th  Revised  Sheet  No.  5 
2nd  Substitute  53rd  Revised  Sheet  No.  6 
2nd  Substitute  lOth  Revised  Sheet  No.  37 
2nd  Substitute  10th  Revised  Sheet  Na  89 

Effective  December  1.  1991 

2nd  Substitute  91st  Revised  Sheet  No.  5 
Substitute  55th  Revised  Sheet  No.  6 
Substitute  Ist  Revised  Sheet  Na  6C 
2nd  Substitute  17th  Revised  Sheet  Na  37 

Transwestem  states  that  the  tariff 
sheets  referenced  above  with  an 
effective  date  of  October  1, 1991  are 
being  Filed  to  comply  with  the 
Commission's  Order  issued  November 
21, 1991  ("Order")  in  Docket  No.  RP91- 
215-001. 

In  order  to  conform  the  TCR  *8 
compliance  filing  (filed  November  14. 
1991  in  Docket  No.  RP92-008-001)  and 
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the  Interest  Rate  Adjustment  Filing  (also 
filed  on  November  14, 1991  in  Docket 
TM92-2-42-001),  Transwestem  states,  it 
is  refiling  the  tariff  sheets  referenced 
above  with  effective  dates  of  November 
2, 1991,  and  December  1, 1991. 
respectively.  Although  the  Commission 
has  not  yet  acted  on  these  filings, 
Transwestem  requests  that  the  tariff 
sheets  submitted  herewith  with  effective 
dates  of  November  2, 1991  and 
December  1, 1991  supersede  those  filed 
on  November  14, 1991,  since  the  TCR 
Surcharges  B  Rates  reflected  in  the 
November  14  filings  are  no  longer 
correct  as  a  result  of  the  Commission's 
November  21, 1991  Order  in  Docket  No. 
RP91-21 5-001. 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheets  submitted  by  it  to  become 
effective  October  1,  November  2,  and 
December  1, 1991,  as  indicated. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  parties  of 
record  in  this  proceeding,  all 
Transwestem's  utility  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  91-29524  Filed  12-10-91;  8:45  am) 
nujNQ  cooc  srir-oi-M 


[Docket  No.  RP92-49-O00] 

Transwestem  Pipeline  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  4, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  29. 1991  tendered  for  filing  as 
part  of  its  F.E.R.C.  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 


Effective  January  1,  1992 

93rd  Revised  Sheet  No.  5 
Original  Sheet  No.  5D(vi) 
Original  Sheet  No.  5E(iv) 
57th  Revised  Sheet  No.  6 
3rd  Revised  Sheet  No.  6C 
19th  Revised  Sheet  No.  37 
11th  Revised  Sheet  No.  89 
1st  Revised  Sheet  No.  89A 
11th  Revised  Sheet  No.  90 

The  above-referenced  tariff  sheets  are 
being  filed  by  Transwestem  to  modify 
its  take-or-pay,  buy-out  and  buy-down 
mechanism  ("TCR"  mechanism)  in  order 
to  recover  certain  take-or-pay,  buy-out. 
buy-down,  and  contract  reformation 
costs  ("Transition  Costs")  which 
amounts  it  paid  subsequent  to  the 
implementation  date  of  its  Gas 
Inventory  Charge  ("GIC"),  October  1, 
1989,  and  which  do  not  qualify  under  the 
Litigation  Exception  provision  of  its 
tariff. 

Transwestem  respectfully  requests 
that  the  Commission  grant  any  and  all 
waivers  of  its  mles,  regulations,  and 
orders  as  may  be  necessary  so  as  to 
permit  the  above  listed  tariff  sheets  to 
become  effective  January  1, 1992. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioi^to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  91-29525  Filed  12-10-91;  8:45  am] 
HLUNO  CODE  S717-01-M 


[Docket  No.  TM92-2-30-000] 

Trunkline  Gas  Co.;  Proposed  Ctianges 
in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  November  27, 
1991,  tendered  for  filing  the  revised  tari^ 
sheets  to  its  FERC  Gas  Tariff,  Original 


Volume  Nos.  1  and  2  as  reflected  in 
Appendix  A  attached  to  the  filing. 

Trunkline  proposes  that  these  tariff 
sheets  become  effective  January  1, 1992. 

Trunkline  states  that  such  filing 
reflects  a  rate  adjustment  pursuant  to 
Opinion  No.  365  in  Docket  Nos.  RP91- 
170-000,  et  al.  issued  October  1, 1991. 
Ordering  Paragraph  (B)  of  that  Opinion 
provides  that  jurisdictional  members  of 
Gas  Research  Institute  (GRI).  such  as 
Trunkline,  may  file  a  general  R&D  cost 
adjustment  to  be  effective  January  1, 
1992.  This  adjustment  will  permit  the 
collection  of  1.47  cents  per  Dt  of 
Program  Funding  Services  for  payment 
to  GRI. 

Tmnkline  further  slates  that  the  tariff 
sheets  listed  on  appendix  A  attached  to 
the  filing  reP.ect  the  Interim  Settlement 
rates  which  Trunkline  filed  on 
November  25, 1991  in  Docket  No.  RP89- 
160-000.  In  the  event  that  the  Interim 
Settlement  rates  do  not  become 
effective,  Trunkline  submits  herewith 
alternate  tariff  sheets  listed  on  appendix 
B  attached  to  the  filing,  and  requests 
that  these  become  eftective  January  1, 
1992. 

Tmnkline  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  §S  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbeli. 
Secretary. 

[FR  Doc.  91-29553  Filed  12-10-91;  8:45  am] 
BtlXMO  COOC  (717-01-11 


(Docket  No.  RP92-47-000] 

U-T  Offshore  System;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  on  November  29, 
1991,  U-T  Offshore  System  (U-TOS) 
filed,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  for  a  general  increase 
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in  its  transportation  rates,  proposing  an 
effective  date  of  January  1, 1992. 

According  to  the  filing.  U-TOS 
attributes  the  need  for  an  increase  in 
rates  to  increases  in  operating  and 
maintenance  expenses  and  otiier 
increases  in  its  cost  of  service  as  well  as 
declining  levels  of  transportation 
volumes  on  its  system. 

U-TOS  states  that,  based  upon 
volumes  transported  during  the  base 
period,  as  adjusted,  the  proposed  rates 
will  result  in  an  increase  in  annual 
revenues  to  U-TOS  of  approximately 
Si. 2  million  when  compared  to  the 
annual  revenues  generated  by  currently 
effective  rates. 

U-TOS  requests  that  removal  of  the 
100%  load  factor  rate  design  condition 
for  its  commodity  rate,  which  was 
imposed  in  Docket  Nos.  CP76-H8,  et  al. 

U-TOS  also  requests  that  its 
Experimental  Capacity  Brokering 
program  be  extended  for  one  year,  from 
January  1, 1992  until  January  1, 1993  and. 
upon  notice,  from  year  to  year 
thereafter. 

Further.  U-TOS  requests  that  the 
filing  also  be  accepted  as  in  compliance 
with  the  biennial  rate  review  condition 
in  U-TOS'  certificate. 

U-TOS  states  that  copies  of  the  filing 
have  been  served  on  all  a^ected 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
214).  All  such  motions  or  protests  should 
be  filed  on  or  before  December  11, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
Vvith  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell, 
Secretary. 

[VR  Doc.  91-29526  Filed  12-10-91;  8:45  amj 
BILLING  cooc  ^li^^c^-m 

[Docket  No.  TM92-2-11-400] 

United  Gas  Ptpe  Une  Co.;  FWng  of 

Revised  Tariff  Sheets 

December  5, 1991. 

Take  notice  that  on  November  27, 
1991.  United  Gas  Pipe  Line  Company 
(United),  tendered  for  filing  the 
following  revised  tariff  sheets  with  a 


proposed  effective  date  of  January  1, 
1992: 

Third  Revised  Volume  No.  J 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  4A 
First  Revised  Sheet  No.  4B 
Second  Revised  Sheet  No.  4C 
First  Revised  Sheet  Na  40 
First  Revised  Sheet  No.  4E 
First  Revised  Sheet  No.  4F 
Ftrst  Revised  Sheet  No.  4G 
First  Revised  Sheet  No.  4H 
First  Revised  Sheei  No.  124 
First  Revised  Sheet  No.  125 

United  states  the  above  referenced 
tariff  sheets  are  being  filed  to  reflect  the 
elimination  of  the  GRI  surcharge  from  its 
rates  as  a  result  of  United's  resignation 
from  membership  in  the  gas  Research 
Institute  effective  January  1. 1992. 

United  states  that  the  revised  tariff 
sheets  are  being  mailed  to  its 
jurisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  such  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  11. 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Casbell, 
Secretary. 
(FR  Doc.  91-29554  Filed  12-10-91;  a-4S  am] 

BILLma  cooc  t717-«1-« 


(Docket  No.  RP92-481 

VHdng  Gas  Transmission  Co;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  4. 1991. 

Take  notice  that  on  November  29, 
1991,  Viking  Gas  Transmission 
Company  (Viking)  filed  primary  and 
alternate  tariff  sheets  to  Original 
Volume  Nos.  1  and  2  of  its  FERC  Gas 
Tariff  to  be  effective  January  1, 1992: 

Viking  states  that  it  has  filed  alternate 
tariff  sheets  to  restate  its  Base  Tariff 
Rates  to  be  effective  January  1, 1992  in 
the  event  that  the  Commission  suspends 
the  primary  tariff  sheets  which  increase 
Viking's  rates  beyond  January  1. 1992. 

Viking  states  that  a  copy  of  its  filing 
was  served  on  each  of  its  customers  and 


affected  state  commissions  pursuant  to 
S  154.16(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-29527  Filed  12-10-91;  8:45  amj 
BILUNQ  CODE  (717-01-11 


(Docket  No.  TM92-4-43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5. 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  27, 
1991  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Fifth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  6A 
Fifth  Revised  Sheet  No.  9 

WNG  states  that  this  filing  is  being 
made  to  reflect  an  increase  in  the  GRI 
funding  unit  from  1.42i  per  Dth  for  the 
year  1992,  as  approved  by  the 
Commission's  Opinion  No.  365,  issued 
October  1. 1991. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  3«5.214 
and  385.211  of  the  Commission's  Rules 
and  Regidations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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affected  slate  commissions  pursuant  to 
S  154.16(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-29527  Filed  12-10-91;  &45  am] 

BILUNG  CODE  C717-01-M 


[Docket  Na  TM92-4-43-0001 

WUIiams  Natural  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  November  27, 
1991  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Fifth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  6A 
Fifth  Revised  Sheet  No.  9 

WNG  states  that  this  filing  is  being 
made  to  reflect  an  increase  in  the  GRI 
funding  unit  from  1.42^  per  Ihh  for  the 
year  1992,  as  approved  by  the 
Commission's  Opinion  No.  365.  issued 
October  1. 1991. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lots  D.  Cashell, 

Secretary. 

(FR  Doc.  91-29555  Filed  12-10-01;  8:45  am| 

SiUJNa  COOS  •7i7-ti-« 


[Docket  No.  TM92-2-49-000] 

WilHston  Basin  Interstate  f>ipe(ine  Co.; 
Gas  Researcti  Institute  Funding  Unit 
Adjustment  FOing 

December  5, 1991. 

Take  notice  that  on  November  29, 
1991,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Thirty-eighth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Thirty-first  Revised  Sheet  No.  11 
Thirty-seventh  Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Twenty-sixth  Revised  Sheet  No.  10 
Twenty-sixth  Revised  Sheet  No.  11 

Originai  Volume  No.  2 
Thirty-Second  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1, 1992. 

Williston  Basin  states  that  the  instant 
filing  reflects  the  inclusion  of  the  Gas 
Research  Institute  funding  unit  of  1.47 
cents  per  Dkt  as  authorized  by  the 
Commission  in  its  Opinion  No  365. 
"Opinion  on  Remand.  Denying 
Rehearing,  and  Approving  Gas  Research 
Institute's  1992  Research,  Development, 
and  Demonstration  Program  and  Related 
Five- Year  Plan  for  1992-1996"  issued 
October  1. 1991  in  Docket  Nos.  RP91- 
170-000  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  petition  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  in 
accordance  with  the  Commission's  rules 
211  and  214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene.  Copies  of  the  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CaaheU, 

Secretary. 

(FR  Doc  91-29556  Filed  12-10-91;  a-45  am) 

BiujNa  oooc  trir-vvii 

Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From  the 
Trane  Company  (Case  No.  F-03S) 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 

Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Trane  Company  (Trane)  from  the 
existing  Department  of  Energy  (£)OE) 
test  procedures  for  furnaces  regarding 
blower  time  delay  for  Trane's  YC  (D.H) 
036-060  rooftop  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Trane. 
Trane's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Trane  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  YC(D,H)  036-060  rooftop  furnaces 
instead  of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

DATE:  DOE  will  accept  comments,  data, 
and  information  not  later  than  January 
10, 1991. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-035.  Mail 
Stop  CE-90,  Room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
43.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-^127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  IMFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 


to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619.  92  Stat.  3286.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  law  100-12.  and  the  National 
Apphance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  which  requires  DOB 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  Tliese 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOB 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  28. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
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sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  11, 1991,  Trane  Tiled  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Trane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Trane  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  YC(D,H)  036-060 
rooftop  furnaces.  Trane  states  that  the 
30-second  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  energy  savings  of 
approximately  0.7  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Trane  asks 
that  the  Interim  Waiver  be  granted. 
Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  FR  2710,  January  18, 1985:  Magic  Chef 
Company.  50  FR  41553,  October  11, 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  55  FR  3253. 
January  31, 1990,  and  55  FR  37521. 
September  12, 1990;  Trane  Company,  54 
FR  19226,  May  4, 1989,  and  55  FR  41589. 
October  12, 1990;  Lennox  Industries,  54 
FR  50525,  December  7, 1989;  DMO 
Industries,  55  FR  4004,  February  6, 1990; 
Heil-Quaker  Corporation,  55  FR  13184, 
April  9, 1990;  Carrier  Corporation.  55  FR 
13182.  April  9. 1990;  Inter-City  Products 
Corporation.  55  FR  31099,  July  31, 1990. 
and  56  FR  27959.  June  18, 1991;  Amana 
Refrigeration  Inc.,  56  FR  853,  January  9, 
1991,  and  56  FR  29957,  July  1, 1991; 
Armstrong  Air  Conditioning.  Inc..  56  FR 
10553,  March  13, 1991,  and  56  FR  34200. 
July  26. 1991;  Snyder  General 
Corporation.  56  FR  14511,  April  10, 1991; 
Goodman  Manufacturing  Corporation, 
56  FR  20421,  May  3. 1991;  Thermo 
Products.  Inc..  56  FR  32205.  July  15. 1991; 
and  the  Ducane  Company,  56  FR  45958, 
September  9, 1991.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Trane  an  Interim  Waiver  for  its 
YC(D,H)  036-060  rooftop  furnaces. 
Pursuant  to  paragraph  (e)  of  section 
430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  to 
Trane  was  issued. 


Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety. 

December  5, 1991 

Mr.  John  Leulerl.  Engineering  Manager, 
The  Trane  Company.  Guthrie  Highway, 
Clarksville.  TN  37040 
Dear  Mr.  Leutert:  This  is  in  response  to 
your  Oclober  11, 1991.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
The  Trane  Company  (Trane)  YC(D,H)  036-060 
rooftop  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  27ia 
January  18. 1985;  Magic  Chef  Company,  50  FR 
41553,  October  11, 1985;  Rheem 
Manufacturing  Company  53  FR  48574. 
December  1, 198&  55  FR  3253,  January  31, 
1990,  and  55  FR  37521,  September  12, 1990: 
Trane  Company,  54  FR  19228,  May  4. 1989, 
and  55  FR  41589.  October  12, 1990;  I^ennox 
Industries.  54  FR  50525.  December  7, 1989: 
D.MO  Industries.  55  FR  4004,  February  6, 1990: 
Heil-Quaker  Corporation,  55  FR  13184,  April 
9. 1990:  Carrier  Corporation,  55  FR  13182, 
April  9, 1990;  Inter-City  Products  Corporation, 
55  FR  31099,  July  31. 1990,  and  56  FR  27959. 
June  18. 1991:  Amana  Refrigeration  Inc..  56  FR 
853.  January  9. 1991,  and  56  FR  29957,  July  1, 
1991:  Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200,  July 
2a  1991:  Snyder  General  Corporation,  56  FR 
14511,  April  10, 1991;  Goodman 
Manufacturing  Corporation,  56  FR  20421,  May 
3. 1991;  Thermo  Products,  Inc.,  56  FR  32205, 
July  15. 1991;  and  The  Ducane  Company,  58 
FR  45958,  September  9, 1991. 

Trane's  Application  for  Interim  Waiver 
does  not  provide  sufTicient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Trane  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Trane's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  YC(D,H)  036-060  rooftop  furnaces 
regarding  blower  time  delay  is  granted. 

Trane  shall  be  permitted  to  test  its  line  of 
YC(D.H)  036-060  rooftop  furnaces  on  the 
basis  of  the  test  procedures  specified  in  10 
CFR  PaH  430,  Subpart  B,  Appendix  N.  with 
the  modification  set  forth  below. 

(i)  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 
3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2,  9.3.1,  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 


measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  burner(s) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  stari-up  by  1.5  minutes  (t).  unless:  (1) 
the  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together,  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  cise  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a  slop 
watch.  Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
within  ±0.01  inch  of  water  column  of  the 
manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  he  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
J.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy- 
October  11, 1991. 
Mr.  Cyrus  Nasseri,  Assistant  Secretary, 

Conservation  and  Renewable  Energy, 
Department  EN.  1000  Independence  Avenue, 
S.W..  Washington.  DC 20585. 

Dear  Mr.  Nasseri:  On  May  7, 1991  Trane 
submitted  a  petition  for  waiver  and  interim 
waiver  for  Trane  YC(D,H)  036-060  Rooftop 
Furnaces.  I  am  requesting  that  petition  be 
disregarded. 

Trane  is  requesting  approval  for  a  waiver 
and  interim  waiver  to  Title  10  CFR  Part  430- 
27  to  allow  a  30  second  delay  in  place  of  the 
1.5  minute  delay  in  the  furnace  test  procedure 
found  in  Appendix  N  to  subpart  B  of  part  430. 

The  1.5  minute  delay  in  the  current  test 
procedure  allows  significant  energy  loss  at 
startup,  thus  providing  inaccurate 
comparative  data  for  the  product. 

The  current  test  procedures  do  not  give 
Trane  credit  for  the  energy  savings  which 
averages  approximately  0.7%  on  the  AFUE 
test  results  on  the  Trane  YC(D.H)  036-060 
Rooftop  Furnaces. 

Similar  waivers  for  a  30  second  delay  have 
been  granted  to  several  other  manufacturers. 

Confidential  supporting  test  data  is 
available  upon  request. 
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measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  burner(s) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-),  unless:  (1) 
the  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  cise  the  fan  control  shall 
be  permitted  to  start  the  blower;  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
within  ±0.01  inch  of  water  column  of  the 
manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
].  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy- 
October  11, 1991. 
Mr.  Cyrus  Nasseri,  Assistant  Secretary, 

Conservation  and  Renewable  Energy, 
Department  EN.  1000  Independence  Avenue. 
S.W..  Washington.  DC  20585. 

Dear  Mr.  Nasseri:  On  May  7, 1991  Trane 
submitted  a  petition  for  waiver  and  interim 
waiver  for  Trane  YC(D,H)  036-060  Rooftop 
Furnaces.  I  am  requesting  that  petition  be 
disregarded. 

Trane  is  requesting  approval  for  a  waiver 
and  interim  waiver  to  Title  10  CFR  Part  430- 
27  to  allow  a  30  second  delay  in  place  of  the 
1.5  minute  delay  in  the  furnace  test  procedure 
found  in  Appendix  N  to  subpart  B  of  part  430. 

The  1.5  minute  delay  in  the  current  test 
procedure  allows  significant  energy  loss  at 
startup,  thus  providing  inaccurate 
comparative  data  for  the  product. 

The  current  test  procedures  do  not  give 
Trane  credit  for  the  energy  savings  which 
averages  approximately  0.7%  on  the  AFUE 
test  results  on  the  Trane  YC(D,H)  036-060 
Rooftop  Furnaces. 

Similar  waivers  for  a  30  second  delay  have 
been  granted  to  several  other  manufacturers. 

Confidential  supporting  test  data  is 
available  upon  request. 
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Sincerely. 
John  Leutcrt, 
Engineering  Manager. 

May?,  1991. 

Assistant  Secretary.  Conservation  and 

Renewable  Energy. 
United  States  Department  of  Energy, 
1000  Independence  A  venue,  S.  W., 
Washington.  DC  20585. 

Gentleman:  This  petition  for  waiver  and 
interim  waiver  is  submitted  pursuant  to  Title 
10  CFR  Part  43a27.  Waiver  is  requested  from 
the  furnace  test  procedure  found  at  Appendix 
N  to  subpart  B  of  part  430. 

The  test  procedure  requires  a  1.5  minute 
delay  between  burner  on  and  blower  on. 
Trane  is  requesting  authorization  to  use  a 
zero  {0)  second  delay  instead  of  1.5  minutes. 

Trane  is  manufacturing  a  series  of  furnaces 
with  a  fixed  control  that  activates  the  blower 
at  the  same  time  the  burner  comes  on.  This 
series  includes  the  YC  (D.H)  036-060  rooftop 
furnaces  used  for  residential  commercial  and 
industrial  installations. 

Maximum  energy  efficiency  is  achieved  by 
the  fixed  timing  controls  in  the  YC  (D.H)  036- 
060  series.  The  current  test  procedures  do  not 
give  Trane  credit  for  the  energy  saving  which 
averages  approximately  a9%  on  the  AFUE 
test  results. 

The  heat  exchanger  design  on  the  YC  [DM] 
036-060  series  is  such  that  the  heat-up  is 
rapid  and  the  1.5  minute  delay  in  the  current 
test  procedure  allows  significant  energy  loss 
at  startup,  thus  providing  inaccurate 
comparative  data. 

Similar  waivers  to  the  timed  blower 
operation  have  been  granted  to  several  other 
manufacturers.  All  rooftop  manufacturers 
known  to  Trane  have  been  notified  by  letter 
of  our  application. 

Confidential  supporting  test  data  is 
available  upon  request 

Sincerely. 
|ohn  Leutert. 
Engineering  Manager. 
|FR  Doc.  91-29617  Filed  12-10-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  October  28 
Through  November  1, 1991 

During  the  week  of  October  28 
through  November  1, 1991,  the  decisions 
and'orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

James  L.  Schwab,  11/1/91.  LFA-0157 
James  L.  Schwab  (Schwab)  filed  an 
Appeal  from  a  determination  issued  by 
the  Office  of  the  Inspector  General 


(OIG)  of  the  Department  of  Energy 
(DOE).  This  determination  denied  a 
Request  for  Information  which  Schwab 
had  submitted  under  the  Freedom  of 
Information  Act.  Schwab  requested  from 
the  OIG  a  report  which  was  allegedly 
prepared  by  the  Inspector  General  of  the 
DOE  concerning  Schwab's  dismissal 
from  employment  by  a  DOE  sub- 
contractor at  the  Tonopah  Test  Range. 
In  considering  the  Appeal,  the  DOE 
found  that  an  adequate  search  had  been 
conducted  in  response  to  Schwab's 
request.  Accordingly,  the  Appeal  was 
denied. 

The  Gazette  Newspapers,  10/31/91, 
LFA-0149 
On  October  2. 1991  the  Gazette 
Newspapers  filed  an  Appeal  from  a 
determination  issued  by  the  Department 
of  Energy  Naval  Reactors  Program 
(NRP)  denying  the  Gazette's  Freedom  of 
Information  Act  (FOIA)  request  for  three 
audits.  The  NRP  witliheld  portions  of  the 
audits  pursuant  to  Exemptions  2,  5  and 
6.  The  appellant  challenged  only  the 
portion  of  the  NRP  determination  that 
concerned  Exemption  5.  The  DOE  found 
that  the  audits  were  properly  withheld 
under  the  deliberative  process  privilege. 
The  DOE  also  found  that  NRP  failed  to 
make  an  adequate  determination  with 
respect  to  the  withholding  of  one 
document.  Accordingly,  DOE  remanded 
the  Appeal  in  part  and  denied  the 
Appeal  in  all  other  respects. 

Remedial  Order 

Port  Petroleum,  Inc..  10/29/91.  KRO- 
0290 
Port  Petroleum,  Inc.  (Port)  objected  to 
a  Proposed  Remedial  Order  (PRO)  that 
the  DOE'S  Economic  Regulatory 
Administration  (ERA)  issued  to  Port  on 
April  7. 1986.  In  the  PRO.  the  FJIA 
alleged  that  Port  misreported  its  receipts 
of  crude  oil  to  the  Entitlements  Program 
in  violation  of  10  CFR  211.86.  205.202 
and.  as  a  result,  received  over  $9  million 
in  unwarranted  entitlements  benefits. 
On  August  23. 1991,  the  DOE  bifurcated 
the  PRO:  the  DOE  issued  a  Remedial 
Order  with  respect  to  three  sample 
months  (the  August  RO)  and  stated  that 
the  remaining  portion  of  the  PRO  would 
be  addressed  in  this  processing.  Case 
No.  KRO-029G.  In  considering  Port's 
objections,  the  DOE  noted  that  the  PRO 
established  a  prima  facie  case  of 
entitlements  reporting  violations  and 
that  the  record  included  copies  of  the 
invoices  upon  which  the  ERA  had 
calculated  Port's  receipts  of  price- 
controlled  crude  oil.  The  DOE  further 
noted  that  Port  failed  to  file  any 
transaction-specific  objections  for  the 
remaining  portion  of  the  PRO  and  that 
Port's  genera]  objections  had  been 


rejected  in  the  August  RO.  Accordingly, 
the  remaining  portion  of  the  PRO, 
subject  to  certain  modifications,  was 
issued  as  a  final  Remedial  Order  of  the 
DOE. 

Refund  ApplicatioiM 

Asbury  Transport,  et  ai,  10/28/91. 
RF272-78541,  et  al. 

The  Department  of  Energy  (DOE)  has 
issued  a  Decision  and  Order  granting 
refunds  from  crude  oil  overcharge  funds  , 
to  transportation  firms  represented 
McMickle  &  Edwards,  inc.  These 
transportation  firms  purchased  refined 
petroleum  products  between  August  19. 
1973  and  January  27, 1981.  They  were 
end-users  of  the  refined  petroleum 
products  and  were  therefore  presumed 
injured.  McMickle  &  Edwards,  Inc.  itsed 
reports  filed  with  the  Interstate 
Commerce  Commission  to  estimate  of 
the  yearly  dollar  amounts  expended  on 
diesej  fuel.  In  the  past,  the  DOE  has 
determined  that  it  is  reasonable  for  a 
firm  to  use  both  the  yearly  dollar 
amounts  of  its  purchases  and  weight 
averaged  price  of  that  particular  product 
to  estimate  the  total  number  of  gallons 
of  a  refined  petroleum  product  that  it 
purchased.  "Therefore,  the  DOE 
concluded  that  the  estimation  technique 
that  McMickle  &  Edwards,  Inc. 
employed  is  reasonable.  The  total  of  the 
refunds  granted  was  $51,680. 

Chrysler  Motors  Corp./ American 

Motors  Division.  10/30/91,  RAZn- 
38 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Reftmd  filed 
by  Chrysler  Motors  Corp.,  American 
Motors  Division  (American  Motors)  in 
the  Subpart  V  crude  oil  refund 
proceeding.  The  DOE  originally  denied 
American  Motors'  application,  based  oo 
its  finding  that  Chrysler  Transport  Inc., 
a  current  affiliate  of  American  Motors, 
had  waived  the  right  of  American 
Motors  to  a  crude  oil  refund  when  it 
filed  a  claim  in  the  Stripper  Well 
Surface  Transporter  refund  proceeding. 
However,  because  American  Motors 
was  not  affiliated  with  Chrysler 
Transport  as  of  the  Payment  Date  in  the 
Surface  Transporters  proceeding,  the 
DOE,  sua  sponte.  reconsidered 
American  Motors'  application.  The  DOE 
found  that  the  applicant  was  an  end- 
user  of  the  petroleum  products  for  which 
it  sought  a  refund,  and  was  therefore 
presumed  injured.  Based  on  purchases 
of  3,562,523  gallons  of  petroleum 
products,  the  DOE  granted  a  refund  of 
$2,850. 

She//  Oil  Company/Humphre\'S  McCray 
Oil  Company,  10/29/91,  RF315-8921 
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The  DOE  issued  a  Decision  and  Order 
concerning  the  refund  application  that 
Humphreys-McCray  Oil  Company  filed 
in  the  Shell  Oil  Company  special  refund 
proceeding.  Claiming  a  refund  for 
purchases  of  7.407.803  gallons  of 
covered  Shell  petroleum  products, 
Humphreys-McCray  established  that  it 
purchased  7.399.828  gallons  of  motor 
gasoline  and  middle  distillates  from 
Shell  during  the  consent  order  period. 
However,  Humphreys-McCray  was  also 
identified  as  a  spot  purchaser  for  its 
purchases  of  7.975  gallons  of  aviation 
gasoline.  Thus,  Humphreys-McCray  Oil 
Company  was  granted  a  refund  of  $2,338 
(comprised  of  $1,672  in  principal  and 
$666  in  interest)  based  on  7.399,828 
purchased  gallons  of  refined  petroleum 
product  (7.407.803  gallons  minus  the 
7,975  gallons  of  aviation  gasoline). 

Summit.  Inc.,  11/1/91,  RF272-27779, 
RD272-27779 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Summit,  Inc..  a  highway  construction 
contractor,  in  the  subpart  V  crude  oil 
refund  proceeding.  A  group  of  States 
and  Territories  (States)  objected  to  the 
application  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general, 
construction  firms  were  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  the  applicant  should  receive  a 
refund.  The  DOE  also  denied  that 
States'  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  "The  refund 
granted  to  the  applicant  in  this  Decision 
was  $20,758. 

Texaco Inc/Carhs  R.  Leffler.  Inc.  T.T. 

M.A.  10/28/91.  RF321-10223.  RF321- 

16290 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  The  application  for  Carlos 
R.  Leffier  Inc.  was  based  on  purchases 
made  by  a  corporate  distributorship 
wholly  owned  by  Carlos  R.  Leffler.  A 
refund  of  $63,710  ($50,000  principal  and 
$13,710  interest)  was  granted  to  Carlos 
R.  Leffler  Inc.  based  on  this  application. 
The  second  application  was  based  on 
purchases  made  by  four  retail  service 
stations  owned  by  Mr.  Leffler.  This 
application  was  denied  because  the 
station  had  been  supplied  by  Mr. 


Leffler's  distributorship.  In  addition,  the 
total  refund  granted  to  Mr.  Leffler  had 
already  reached  the  $50,000  maximum 
medium-range  presumption  of  injury 
refund  allowed  in  the  "Texaco 
proceeding. 

Texaco  Inc./Gene's  Texaco,  10/30/91. 
RR321-3 
Eugene  Halbrooks  filed  a  Motion  for 
Reconsideration  of  a  Decision  and 
Order  that  denied  duplicate  Texaco 
refund  applications  that  had  been  filed 
on  his  behalf  by  a  private  firm.  Federal 
Refimds,  Inc.  (FRI).  IN  the  Motion.  Mr. 
Halbrooks  stated  that  he  had  signed  the 
second  application,  and  certified  that  no 
other  application  had  been  filed, 
because  he  had  informed  FRI  that  the 
first  application  incorrectly  identified 
his  service  station,  and  he  had  not 
expected  FRI  to  file  the  incorrect 
application.  In  considering  the  Motion, 
the  DOE  found  that  the  erroneous  filing 
of  the  duplicate  applications  was  solely 
caused  by  FRI.  The  DOE  also  found  that 
Mr.  Halbrooks  had  reasonable  grounds 
for  believing  that  the  second  application 
that  he  signed  would  be  the  only 
application  filed  by  FRI.  Accordingly, 
the  Motion  for  Reconsideration  was 
approved  and  Mr.  Halbrooks  was 
granted  a  refund  of  $2,938. 

Texaco  Inc./Koren  Brothers  Texaco 
Koren  Brothers,  11/1/91.  RF321- 
4882.  RF321-13382 
The  DOE  issues  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  with  respect  to  a  retail  outlet 
that  was  a  direct  purchaser  of  Texaco 
refined  products  (Koren  Bros.).  One  of 
the  applicants.  Carrie  Koren.  claimed 
the  entire  refund  for  purchases  made  by 
Koren  Bros,  because  she  is  the  widow  of 
Edmund  Koren,  the  sole  proprietor  of  the 
station  during  the  period  March  1973 
through  November  1977.  The  other 
applicant.  Esther  Koren,  claimed 
however,  that  during  the  period  March 
1973  through  October  1975,  Koren  Bros, 
was  operated  as  an  equal  partnership 
between  Edmund  and  Teddy  Koren,  and 
that  as  the  widow  of  Teddy  Koren  she 
was  entitled  to  50  percent  of  the  refund 
for  that  period.  Based  on  supplementary 
information  provided  by  the  applicants 
in  this  case,  the  DOE  determined  that 
Esther  Koren's  description  of  the 
circumstances  of  the  station's  ownership 
is  correct  and  Carrie  Koren's  is 
incorrect.  Consequently,  in  accordance 
with  its  previous  holdings  in  cases 
concerning  partnerships,  the  DOE 
determined  that  the  refund  to  the  outlet 
be  divided  between  Esther  and  Carrie 
Koren  in  accordance  with  their 
husbands'  degree  of  ownership.  The 


total  refund  amount  granted  to  Koren 
Bros,  in  this  Decision  is  $1,606. 
representing  $1,260  in  principal  and  $346 
in  interest). 

Texaco  Inc./Super  Flame  Gas  Co..  Inc. 

Stallings  Oil  Co..  10/29/91.  RF321- 

1740.  RF321-5853 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  two  resellers  of 
Texaco  refined  products  during  the 
consent  order  period:  Super  Flame  Gas 
Co.,  Inc.  and  Stallings  Oil  Co.  Because 
the  two  companies  have  common 
ownership,  the  DOE  determined  that 
their  applications  should  be  considered 
together  to  determine  the  appropriate 
presumption  of  injury  and  refund 
amounts.  Because  50  percent  of  the 
combined  allocable  share  of  the  two 
companies  was  greater  than  $10,000. 
each  company  was  granted  a  refund 
equal  to  50  percent  of  its  allocable  share 
under  the  medium-range  presumption  of 
injury.  The  total  of  the  refunds  granted 
in  this  Decision  is  $50,560.  representing 
$39,680  in  principal  and  $10,880  in 
interest. 

Thomaston  Mills.  Inc..  10/30/91.  RF272- 
8199.  RD272-8199 
Thomaston  Mills,  Inc.  (Thomaston),  a 
manufacturer  of  textiles,  filed  an 
Application  of  Refund  from  the  subpart 
V  crude  oil  overcharge  monies  based 
upon  its  purchases  of  refined  petroleum 
products  (gasoline,  fuel  oil,  and 
propane)  consumed  in  its  business 
operations.  A  group  of  thirty  State  and 
Two  Territories  of  the  United  States 
("the  States")  filed  an  objection 
opposing  the  receipt  of  a  refund  by 
Thomaston  on  the  ground  that  textile 
companies,  such  as  Thomaston,  were  in 
a  position  to  pass  through  increased 
costs  and  thus  were  not  injured  by  crude 
oil  overcharges.  In  considering  the 
States'  objection,  the  DOE  determined 
that  Thomaston  was  presumptively 
injured  by  crude  oil  overcharges  under 
the  presumption  of  injury  established  by 
DOE  with  respect  to  end-users  outside 
of  the  petroleum  industry,  and  that  the 
States'  general  assertions  were 
insufficient  to  rebut  this  presumption. 
On  this  basis,  the  DOE  further 
determined  that  the  States'  Motion  for 
Discovery  was  without  basis. 
Accordingly,  Thomaston's  Application 
for  Refund  was  approved  and  the  State's 
Motion  for  Discovery  was  denied.  The 
refund  granted  in  this  decision  was 
$6,688. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
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total  refund  amount  granted  to  Koren 
Bros,  in  this  Decision  is  $1,606, 
representing  $1,260  in  principal  and  $346 
in  interest). 

Texaco  Inc./Super  Flame  Gas  Co.,  Inc. 

Stallings  Oil  Co..  10/29/91.  RF321- 

1740.  RF321-5853 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  two  resellers  of 
Texaco  refined  products  during  the 
consent  order  period:  Super  Flame  Gas 
Co.,  Inc.  and  Stallings  Oil  Co.  Because 
the  two  companies  have  common 
ownership,  the  DOE  determined  that 
their  applications  should  be  considered 
together  to  determine  the  appropriate 
presumption  of  injury  and  refund 
amounts.  Because  50  percent  of  the 
combined  allocable  share  of  the  two 
companies  was  greater  than  $10,000, 
each  company  was  granted  a  refund 
equal  to  50  percent  of  its  allocable  share 
under  the  medium-range  presumption  of 
injury.  The  total  of  the  refunds  granted 
in  this  Decision  is  $50,560,  representing 
$39,680  in  principal  and  $10,880  in 
interest. 

Thomaston  Mills.  Inc.,  10/30/91.  RF272- 
8199.  RD272-6199 
Thomaston  Mills,  Inc.  (Thomaston),  a 
manufacturer  of  textiles,  filed  an 
Application  of  Refund  from  the  subpart 
V  crude  oil  overcharge  monies  based 
upon  its  purchases  of  refined  petroleum 
products  (gasoline,  fuel  oil,  and 
propane)  consumed  in  its  business 
operations.  A  group  of  thirty  State  and 
Two  Territories  of  the  United  States 
("the  States")  filed  an  objection 
opposing  the  receipt  of  a  refund  by 
Thomaston  on  the  ground  that  textile 
companies,  such  as  Thomaston,  were  in 
a  position  to  pass  through  increased 
costs  and  thus  were  not  injured  by  crude 
oil  overcharges.  In  considering  the 
States'  objection,  the  DOE  determined 
that  Thomaston  was  presumptively 
injured  by  crude  oil  overcharges  under 
the  presumption  of  injury  established  by 
DOE  with  respect  to  end-users  outside 
of  the  petroleum  industry,  and  that  the 
States'  general  assertions  were 
insu^icient  to  rebut  this  presumption. 
On  this  basis,  the  DOE  further 
determined  that  the  States'  Motion  for 
Discovery  was  without  basis. 
Accordingly,  Thomaston's  Application 
for  Refund  was  approved  and  the  State's 
Motion  for  Discovery  was  denied.  The 
refund  granted  in  this  decision  was 
$6,688. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
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Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Name 

Case  No. 

Date 

Atlantic  Richli«ld 

RF304-3864 

10/29/91 

Company/Colonial 

Auto  Clinic  Et  al. 

Atlantic  Richfield 

RF304-12510 

11/01/91 

Company/Cornwall 

Fuel  Co. 

Atlantic  Richfield 

RR304-4 

10/28/91 

Company/ 

Edward's  Arco. 

Atlantic  Richfield 

RR304-12 

10,'30/91 

Company/ 

Manassas  lc«  and 

Fuel  Co.,  Inc. 

Atlantic  Richfield 

RF304-3633 

10/30/91 

Company/Paul's 

Arco. 

Atlantic  Richfield 

RF3O4-9706 

11/01/91 

Company/Warner 

Company. 

Rural  Gas  Co 

RF304-11965 

C  4  T  Arco 

RF304-12191 

Ouonelle-MotHle 

RF336-4 

10/28/91 

Gathering/ Falstaf 

Brewing 

Corporation. 

City  of  Newark  £f  a/,... 

RF272-72672 

10/31/91 

Empire  Gas 

RF335-10 

10/28/91 

CorporatKw/ 

Richard  P.  Stewart 

Eta/. 

Enron  Corporation/ 

RF340-19 

10/28/91 

Master  Gas 

Service  Company. 

Fomentos  Armadora. 

RF272-65350 

10/30/91 

S.A.  a«/. 

Kronos  Maritime 

RD272-65352 

Agency  S.A.. 

Prometheus  Manlime 

RD272-65355 

Corp. 

Thenamaris  Inc 

RD272-65357 
RF272-9991 

Fred  Wetser,  Inc 

10/31/91 

Fred  Wet)er,  Inc 

RD272-9991 

Giant  Cement  Co 

RF272-26655 

10/29/91 

Giant  Cement  Co 

RD272-26655 

Vecellio  &  Grogan, 

RF272-26747 

Inc. 

Vecellio  &  Grogan, 

RD272-26747 

Inc. 

Griffith  Co 

HF272-28254 

Griffith  Co 

RD272-28254 

GuH  Oil  Corporation/ 

RF300-14070 

10/31/91 

Abel's  Gulf  Era/. 

Gulf  Oil  CoTXxation/,.. 

RR300-101 

10/29/91 

Tfxxnas  Guif.  Jan'>es 

RR300-110 

L  Johnsor.  Gulf. 

Lynd  School  District 

RF272-78745 

10/31/91 

Btal. 

Mid-State 

RF272-29745 

10/31/91 

Construction  Co. 

Mid-State 

RF272-29745 

Construction  Co. 

Murphy  Oil  Corp./ 

RF309-1047 

11/01/91 

Mishke  OH  Station 

Etal. 

Shell  Oil  Company/ 

RF315-96 

11/01/91 

C.A.  Swim,  Jr.  et  a/. 

Shell  Oil  Company/ 

RF3 15-6839 

11/01/91 

Long  Island 

Lighting  Company. 

State  of  Aiatjama 

RF272-67586 

10/31/91 

Tesoro  Petroleum 

RF326-95 

11/01/91 

Corp./WeHs 

Petroleum  Co. 

Name 

Case  No. 

Date 

Refiners  Distrilxjting 

RF326-96 

Corp 

PaOFaIco,  Inc 

RF326-313 

UPG.  Inc 

RF326-314 

Texaco  Inc. /4th  Plain 

RF321-17 

11/01/91 

Car  Wash  Et  al. 

Texaco  Inc. /Burrow 

RF321-10264 

10/29/91 

Bros.  Et  al. 

Texaco  Inc./Carleton 

RF321-9802 

11/01/91 

Oakes  Texaco  Et 
al. 
Texaco  Inc./ 

RF321-221B 

11/01/91 

Chapman  Texaco 

Service  Et  al. 

Texaco  Inc. /Grand 

RF321-8092 

10/28/91 

Gorge  Petroleum 

Supply  Et  al. 

Texaco  Inc./ 

RF321 -11592 

10/31/91 

University  Texaco. 

University  Texaco 

RF321-17162 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Alfred  B.  Stewart 

Andrew  J  Butler 

Armstrong  &  Davis  Texaco  #6 

Buffalo  County,  Wisconsin 

En-ol's  Texaco 

G&.H  Texaco - 

G4H  Texaco 

Gallagher  &  Carson  Texaco 

George  Caillier's  Service  Station 

Golden  Texaco 

Golden  Texaco...- 

Hallmark  Texaco 

Hoffman  Oil  Co 

Ideal  Basic  Industries,  Inc 

J.T.  Jones  Gulf  Service 

Jack's  Texaco  #2 

Joe's  Arco  Service „ 

McCook  County,  S.D „„ 

McRae  &  Company 

Mosley  OH  Company 

Rooks'  Grocery  Store ~ 

South     Sioux     City     Community 
ScfKwJs. 

Souttmire  Company 

Southwire  Company 

Speedway  Petroteum 

Speedway  Petroleum 

SL  John's  Mercy  Medical  Center 

The  Western  SarxJ  &  Gravel  Co 

University  Texaco 

Yart)er's  Texaco 


Case  No. 


RF300-14912 

RF321 -15701 

RF321-9791 

RF272-86030 

RF321-17445 

RF321-17323 

RF321-16923 

RF321-16993 

RF300-13087 

RF321-17376 

RF321-300 

RF321 -17402 

LEE-0030 

RF272-9181 

RF300-13543 

RF321 -12361 

RF304-3784 

RF272-85035 

RF300- 16524 

RF321-17400 

RF300-12767 

RF272-87467 

RF272-0305 

RF272-65566 

RF300-17011 

RF30O-17012 

flF272-68884 

RF272-89954 

RF321-17437 

RF321 -17436 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  December  4. 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-29616  Filed  \Z-\0-9\:  8:45  am| 

BILUNO  CODE  64S0-1-M 


Issuance  of  Decisions  and  Orders 
During  Week  of  September  23  Through 
September  27, 1991 

During  the  week  of  September  23 
through  September  27, 1991  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

Charles  R.  McCarter.  9/25/91.  LFA-0143 

Charies  R.  McCarter  (McCarter)  filed 
an  Appeal  from  a  determination  issued 
by  the  Richland  Operations  Office 
(ROO)  of  the  Department  of  Energy.  The 
determination  denied  a  request  for  a 
waiver  of  fees  in  connection  with  a 
Request  for  Information  which  McCarter 
had  filed  with  the  DOE.  In  considering 
the  Appeal,  the  DOE  determined  that 
the  ROO  was  correct  in  finding  that 
McCarter  had  not  demonstrated  that  he 
could  significantly  contribute  to  the 
public's  understanding  of  government 
activities  or  operations.  Specifically,  the 
DOE  found  that  McCarter  had  failed  to 
produce  any  evidence  to  establish  that 
he  could  disseminate  the  information 
contained  in  the  requested  material  to 
the  public.  Accordingly,  McCarter's 
Appeal  was  denied. 

Request  for  Exception 

S&S  Oil  And  Propane  Co..  Inc.,  9/23/91, 
LEE-0023 

The  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  issued  a 
Decision  and  Order  relieving  S&S  Oil 
and  Propane  Co.,  Inc.  of  its  obligation  to 
file  form  EIA-782B.  In  the  Decision,  the 
OHA  determined  that  the  filing 
requirement  constituted  a  severe 
hardship  to  S&S  because  its  owner,  who 
was  the  only  office  worker  and  the  only 
person  who  could  complete  the  form, 
was  experiencing  severe  health 
problems.  The  OHA  therefore  granted 
S&S  permanent  relief  from  its  obligation 
to  file  the  form. 

Implementation  of  Special  Refund 
Procedures 

Stanco  Petroleum,  Inc,  9/25/91,  LEF- 
0031 
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The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $114,992.23.  and  accrued 
interest  remitted  to  the  DOE  by  Stanco 
Petroleum.  Inc.,  in  settlement  of  its 
alleged  violations  of  crude  oil  price  and 
allocation  regulations.  The  DOE 
determined  that  the  monies  would  be 
added  to  the  crude  oil  refund  pool  to  be 
disbursed  to  the  federal  government,  the 
states,  and  injured  claimants  in 
accordance  with  the  DOE'S  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  Two  comments  had 
been  submitted  when  DOE  published 
the  Stanco  Decision  in  Proposed  form. 
Wm.  Dan  Brown  had  suggested  that  the 
DOE  calculate  and  list  the  current, 
cumulative  volumetric  amount  for  all 
crude  oil  refund  proceedings.  Philip 
Kalodner  had  suggested  that  the  DOE 
either  enlarge  the  allocation  of  funds  for 
claimants  or  lower  the  volumetric  refund 
amount  to  claimants  filing  after  October 
31. 1989,  so  as  to  ensure  what  he 
contended  was  a  proper  restitutionary 
amount  for  his  clients.  After  considering 
these  comments,  the  DOE  did  not  accept 
either  Mr.  Browm's  or  Mr.  Kalodner's 
suggestions. 

Refund  Applications 

Atlantic  Richfieid  Co./Cherry  Hill  Arco 
Auto  Servicenler.  9/25/91.  RF304- 
9100 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  of  $483  plus  $238  in 
accrued  interest  for  a  total  of  $721  to 
Cherry  Hill  ARCO  Auto  Servicenter. 
representing  a  full  volumetric  refund 
based  upon  purchases  of  656.696  gallons 
of  ARCO  products.  The  DOE  rejected 
the  claim  that  the  firm  had  sustained 
disproportionate  injury  in  the  amount  of 
$13,281.09.  That  claim  was  in  part  based 
upon  the  allegation  that  ARCO  failed  to 
repair  or  replace  Cherry  Hill's  gasoline 
storage  tanks,  thereby  preventing  the 
firm  from  obtaining  its  proper  allocation 
of  ARCO  gasoline.  The  DOE  found  this 
claim  untrue  and  even  if  valid,  a  dispute 
not  governed  by  the  mandatory  price 
and  allocation  regulations,  and  thus  not 
a  basis  for  a  refund.  Finally,  other 
material  submitted  by  Cherry  Hill  failed 
to  demonstrate  that  the  firm 
experienced  disproportionate  injury  as  a 
result  of  ARCO's  actions. 

Deininger  and  Rupe  Dental  Laboratory. 
9/26/91.  RF272-65334 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  in 
the  subpart  V  crude  oil  overcharge 
refund  proceeding  submitted  by  the 
Deininger  and  Rupe  Dental  Laboratory 
(D&R).  D&R  has  based  its  claim  for  a 
refund  on  its  purchases  of  gasoline, 
kerosene,  lubricants,  paraffin  wax.  and 


methyl  methacrylate  during  the  crude  oil 
price  control  period.  The  DOE  found 
that  D&R  was  eligible  to  receive  a 
refund  for  its  purchases  of  gasoline, 
kerosene,  and  lubricants.  It  could  not 
receive  a  refund  for  its  purchases  of 
paraffm  wax  and  methyl  methacrylate. 
however,  because  these  products  were 
not  covered  by  the  Emergency 
Petroleum  Allocation  Act  of  1973. 15 
use.  751-760. 

LTV  Steel  Mining  Company.  9/ 24/91.  RF 
272-8087,  RD272-8087 
LTV  Steel  Mining  Company  (LTV) 
filed  an  Application  for  Refund  from  the 
subpart  V  crude  oil  overcharge  monies 
based  upon  its  purchases  of  refmed 
petroleum  products  (gasoline,  fuel  oil. 
propane,  greases  and  motor  oil) 
consumed  in  its  business  operations.  A 
group  of  thirty  States  and  "Two 
Territories  of  the  United  States  ("the 
States")  filed  an  objection  opposing  the 
receipt  of  a  refund  by  LTV  on  the  ground 
that  mining  companies,  such  as  LTV, 
were  in  a  position  to  pass  through 
increased  costs  and  thus  were  not 
injured  by  crude  oil  overcharges.  In 
connection  with  their  objection,  the 
States  also  filed  a  Motion  for  Discovery. 
In  considering  the  States'  objection,  the 
DOE  determined  that  LTV  was 
presumptively  injured  by  crude  oil 
overcharges  under  the  presumption  of 
injury  established  by  DOE  with  respect 
to  end-users  outside  of  the  petroleum 
industry,  and  that  the  States'  general 
assertions  were  Insufficient  to  rebut  this 
presumption.  On  this  basis,  the  DOE 
further  determined  that  the  States' 
Motion  for  Discovery  was  without  basis. 
Accordingly.  LTV's  Application  for 
Refund  was  approved  and  the  States* 
Motion  for  Discovery  was  denied.  The 
refund  granted  in  this  decision  was 
S69.162. 

Shell  Oil  Co/Bob  Lloyd  LP.  Gas 
Company  Et  al.,  9/25/91.  RF315- 
8819  EtaL 

The  DOE  issued  a  Decision  and  Order 
concerning  the  refund  applications  filed 
in  the  Shell  Oil  Company  special  refund 
proceeding  by  Bob  Lloyd  LP.  Gas 
Company  and  Carlos  Morales.  Bob 
Lloyd  LP.  Gas  Company  and  Carlos 
Morales  each  submitted  three 
Applications  for  Refund.  Since  all  claims 
submitted  by  a  firm  or  a  group  of 
affiliated  firms  should  be  considered 
together  to  determine  the  relevant 
presumption  of  injury.  Bob  Lloyd  LP. 
Gas  Company's  three  Applications  and 
Carlos  Morales'  three  Applications  were 
considered  together.  The  total  refund 
granted  in  this  Decision  was  $13,910 
($10,000  in  principal  and  $3,910  in 
interest). 


Shell  Oil  Co./Twin  Enterprises.  Inc..  9/ 
26/91.  RF315-6233.  RF315-6244 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
on  the  Shell  Oil  Company  (Shell)  special 
refund  proceeding.  These  applications 
were  filed  by  Robert  Fereday  (Fereday) 
on  behalf  of  Twin  Enterprises.  Inc. 
(Twin  Enterprises),  which  sold  Shell 
petroleum  products  during  the  consent 
order  period.  Twin  Enterprises  was 
incorporated  in  1979.  Fereday  and  his 
wife,  Cathy  Fereday,  each  owned  50%  of 
the  outstanding  stock.  In  1986.  Fereday 
sold  his  50%  of  the  corporation's  stock  to 
John  Wilson  (Wilson),  but  held  the  stock 
in  escrow  as  security  for  payment  on 
Wilson's  promissory  note.  Cathy 
Fereday  retained  50%  of  the  Twin 
Enterprises'  stock.  In  November  1987. 
Wilson  stopped  making  payments  to 
Fereday.  In  April  1988,  Twin  Enterprises 
lost  its  lease  and  subsequently 
dissolved.  Upon  eKamination  of  the 
purchase  and  sales  agreement.  OHA 
determined  that  the  transfer  of  stock 
was  never  completed.  The  agreement 
submitted  by  Fereday  provided  that 
Fereday  could  take  possession  of  the 
stock  in  the  event  of  Wilson's  default 
Fereday  therefore  regained  the  right  to 
50%  of  any  refunds  payable  to  Twin 
Enterprises.  Therefore.  OHA  determined 
that  Robert  and  Cathy  Fereday  should 
share  equally  in  the  refund  granted  to 
Twin  Enterprises.  The  total  amount 
approved  in  this  Decision  and  Order  is 
$1,740  ($1,251  principal  plus  $489 
interest)  based  on  Twin  Enterprises' 
purchases  of  5,537.331  gallons  of  Shell 
petroleum  products. 

Sitmar  Cruises.  9/23/91.  RF272-27787, 
RD272-27787 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Sitmar  Cruises  (Sitmar),  a  foreign 
cruise  line  owner  and  operator,  in  the 
subpart  V  crude  oil  refund  proceeding. 
Rejecting  arguments  raised  by  a  group  of 
state  governments,  the  DOE  concluded 
that  (i)  the  Applicant  was  eligible  to 
receive  crude  oil  refunds  even  though  it 
was  under  foreign  ownership;  and  (ii) 
foreign  ocean  carriers  were  not 
automatically  able  to  pass  through 
increased  bunker  fuel  costs  to  their 
customers.  The  DOE  concurred  with  the 
States'  position  that  the  DOE  price 
regulations  did  not  apply  to  sales  in  the 
Panama  Canal  Zone  (PCZ).  However. 
Sitmar  affirmed  that  it  made  no 
purchases  in  the  PCZ.  Therefore,  based 
upon  Sitmar's  purchases  of  164.436.094 
gallons  of  petroleum  products,  the  DOE 
granted  a  refund  of  $131,549.  The  DOE 
also  denied  a  Motion  for  Discovery  filed 
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Shell  Oil  Co./Twin  Enterprises.  Inc..  9/ 
26/91.  RF31S-6233.  RF315-S244 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
on  the  Shell  Oil  Company  (Shell)  special 
refund  proceeding.  These  applications 
were  filed  by  Robert  Fereday  (Fereday) 
on  behalf  of  Twin  Enterprises.  Inc. 
(Twin  Enterprises),  which  sold  Shell 
petroleum  products  during  the  consent 
order  period.  Twin  Enterprises  was 
incorporated  in  1979.  Fereday  and  his 
wife.  Cathy  Fereday.  each  owned  50%  of 
the  outstanding  stock.  In  1986,  Fereday 
sold  his  50%  of  the  corporation's  stock  to 
John  Wilson  (Wilson),  but  held  the  stock 
in  escrow  as  security  for  payment  on 
Wilson's  promissory  note.  Cathy 
Fereday  retained  50%  of  the  Twin 
Enterprises'  stock.  In  November  1987, 
Wilson  stopped  making  payments  to 
Fereday.  In  April  1988.  Twin  Enterprises 
lost  its  lease  and  subsequently 
dissolved.  Upon  examination  of  the 
purchase  and  sales  agreement.  OHA 
determined  that  the  transfer  of  stock 
was  never  completed.  The  agreement 
submitted  by  Fereday  provided  that 
Fereday  could  take  possession  of  the 
stock  in  the  event  of  Wilson's  default 
Fereday  therefore  regained  the  right  to 
50%  of  any  refunds  payable  to  Twin 
Enterprises.  Therefore,  OHA  determined 
that  Robert  and  Cathy  Fereday  should 
share  equally  in  the  refund  granted  to 
Twin  Enterprises.  The  total  amount 
approved  in  this  Decision  and  Order  is 
$1,740  ($1,251  principal  plus  $489 
interest)  based  on  Twin  Enterprises' 
purchases  of  5,537331  gallons  of  Shell 
petroleum  products. 

Sitmar  Cruises.  9/23/91.  RF272-27787, 
RD272-Z7787 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Sitmar  Cruises  (Sitmar).  a  foreign 
cruise  line  owner  and  operator,  in  the 
subpart  V  crude  oil  refund  proceeding. 
Rejecting  arguments  raised  by  a  group  of 
state  governments,  the  DOE  concluded 
that  (i)  the  Applicant  was  eligible  to 
receive  crude  oil  refunds  even  though  it 
was  under  foreign  ownership;  and  (ii) 
foreign  ocean  carriers  were  not 
automatically  able  to  pass  through 
increased  bunker  fuel  costs  to  their 
customers.  The  DOE  concurred  with  the 
States'  position  that  the  DOE  price 
regulations  did  not  apply  to  sales  in  the 
Panama  Canal  Zone  (PCZ).  However. 
Sitmar  affirmed  that  it  made  no 
purchases  in  the  PCZ.  Therefore,  based 
upon  Sitmar's  purchases  of  164.436.094 
gallons  of  petroleum  products,  the  DOE 
granted  a  refund  of  $131,549.  The  DOE 
also  denied  a  Motion  for  Discovery  filed 
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by  the  States  for  reasons  discussed  in 
previous  Decisions. 

Texaco  Inc./Dudley  Fuel  Co.,  et  ai,  9/ 
24/91,  RF321-2776  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  22  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Each  applicant  purchased 
directly  from  Texaco  and  was  a  reseller 
whose  allocable  share  is  less  than 
$10,000.  or  an  end-user.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  One  of  the 
applicants.  Commonwealth  Edison  Co.. 
was  a  public  utility  generating  electrical 
power  during  the  refund  period.  The 
DOE  found  that  since  the  utility's  refund 
claim  was  entirely  based  on  purchases 
of  petroleum  products  that  were  not 
directly  related  to  the  generation  of 
electricity,  any  overcharges  would  not 
have  been  automatically  passed  through 
to  its  customers  through  the  fuel 
adjustment  mechanism.  Consequently. 
Commonwealth  Edison  Co.  was  not 
required  to  pass  through  this  refund  to 
its  customers.  The  total  refund  amount 
granted  in  this  Decision  is  $122,052 
($96,262  principal  plus  $25,790  interest). 

Texaco  Inc./Rainbow  Servicenter  Inc., 
9/26/91,  RF321-6064,  RF321-9936 

On  September  26. 1991.  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  issued  a  Decision 
and  Order  concerning  two  Applications 
for  Refund  that  were  filed  on  behalf  of 
Rainbow  Servicenter.  Inc.  (Rainbow). 
One  application  was  filed  by  Rose 
Goldstein  Cooper  for  purchases  made 
by  Rainbow  from  1973  through  1974 
(RF321-6064).  The  second  application 
was  filed  by  Rainbow  for  purchases 
made  from  1973  through  1981  (RF321- 
9936).  The  OHA  determined  that 
Rainbow  was  entitled  to  a  refund  for  the 
entire  refund  period,  and  that  Ms. 
Cooper's  application  should  be  denied. 
The  OHA  found  that  the  retail  outlet  at 
which  all  of  the  purchases  were  made 
was  owned  and  operated  by  Rainbow 
during  the  entire  refund  period.  Rainbow 
was  granted  a  refund  of  $10,171. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Roon  of  the  Office  of  Hearings  and 
Appeals. 


African  Supply  and 
Purchasing  Corp.. 


RF272-28043 


09/24/91 


Atlantic  Rictifield 

RF304- 12361 

09/25/91 

Co./Captcaooi 

ARCO  et  al. 

Atlantic  Rictihetd 

RF304-3116 

09/25/91 

Co. /Delta  Airlines, 

Inc.. 

Atlantic  Richfield 

RF304-4046 

09/23/91 

Co./J  E.  DeWitI, 

inc.  et  al. 

Atlantic  Richfield 

RF304-4935 

09/27/91 

Co/John  C. 

Gabbert 

Gabbert  Oil  Company 

RF304-4964 

ARCO  Service— 

RF304-e311 

Jackstxxo  Hwy.. 

Bear  Creek  Mini  Mart.. 

RF304- 10079 

Atlantic  Richfield 

RF304-7455 

09/27/91 

Co./Tire  Town 

ARCOe/a/ 

Atlantic  Richfield 

RF304-9205 

09/23/91 

Co/Walsh  & 

Ramirez  ARCO  et 
al. 
Boooe  County  Oil 

RF272-63561 

09/27/91 

Co.,  Inc.. 

Intermountain 

RF272-73620 

Farmers  Assn.. 

Donald  Reiseriaur 

RC272-138 

09/26/91 

E.D.G..  Inc./H.  E. 

RF311-7 

09/23/91 

Graham. 

Golf  Oil  Corp/Gulf 

RF300- 17435 

09/27/91 

Service  Sution. 

Macfield.  Inc 

RF272-8205 

09/27/91 

Monmouth  Medical 

RF272-8101 

09/25/91 

Center 

Christ  Hospital 

RF272-8221 

Northeast  Petroleum 

RFRF323-13 

09/25/91 

Industnes/Mystic 

Fuel. 

McOeHan  Fuel  Co.. 

RF323-18 

Inc.. 

De  Pmto  Fuel  Oil 

RF323-29 

Corp.. 

Packartand  Packing 

RF272-«203 

09/26/91 

Co..  Inc.. 

Shed  Oil  Co. /Wallace 

RF315-6312 

09/24/91 

Oil  Co.. 

Thompson  Oil  Co.. 

RF315-«470 

Inc.. 

Buncutter  Oil  Corp 

RF31 5-6471 

Texaco,  Inc 

RF31 5-6571 

Shew  Oil  Co. /Wesley 

RFSI 5-8928 

09/24/91 

Martin  Oil  Co..  Inc 

etal. 

State  of  Iowa 

RC272-137 

09/23/91 

Tesoro  Petroleum 

RF326-24 

09/25/91 

Corp./U.S.  Oil  Co.. 

Inc.  et  a/. 

Texaco  Inc./Adams 

nF321-9784 

09/24/91 

&  Son  Texaco  el  al. 

Texaco  Inc./Bowtin 

RF321 -16865 

09/26/91 

Texaco. 

Texaco  Inc./Harry's 

RF321-6111 

09/24/91 

Texaco  el  al. 

Texaco  Inc./Mickan 

RF321-10105 

09/26/91 

Motor  Co.  et  al. 

Texaco  Inc. /Oak 

RF321-11188 

09/23/91 

Grove  Truck  Stop 

etal. 

Texaco  Inc./Ray 

RF321-10133 

09/26/91 

Parhsh  Texaco 

Service  »f  a/. 

Texaco  Inc./ 

RF321-16940 

09/25/91 

University  Texaco. 

Name 


Case  No. 


Dismissals 

The  following  submission  were 
dismissed: 


Al's  Texaco 

Bob's  Texaco  on  So.  48 

Draper  Gulf 

Ellison's  Texaco  Service 

George  Smith  Arco  #8 

Glenn's  Arco  Service 

Houtzs  Texaco 

J.  Packes  S/S  Corp 

KoskysGuH 

Monmouth  Medical  Center 

Mrs.  Joe  McOantel 

New  Suburtian  Texaco 

South  Side  Texaco 

Tubb's  Texaco  Service 

U-Gas 

Webs  Service  Station 

Wetner's  Texaco 

Wilbanks  Texaco  &  Engraving.. 


flF32i-4508 
I  RF32 1-3561 
I  RF300-13501 
RF32 1-7877 
I  RF304-12114 
I  RF304-12100 
I  RF32 1-4004 
I  RF321-1638 
RF300-11740 
RF272-68710 
RF300- 13760 
RF321-1513 
RF321-2053 
RF321-1428 
!  RF304-4972 
I  RF321-1485 
RF321-2880 
RF321-2961 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  4. 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-29615  Filed  12-10-91:  8:45  am) 
BNJJMQ  COOC  MSO-OI-M 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  October  21  Through 
October  25, 1991 

During  the  week  of  October  21 
through  October  25. 1991.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Federation  of  American  Scientist,  10/ 
24/91.  LFA-0153 
The  Federation  of  American  Scientists 
(FAS)  filed  an  Appeal  from  a  denial  by 
the  Nevada  Operations  Office  of  a 
request  for  information  that  it  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  In  its  Appeal,  the  FAS 
challenged  the  DOE's  refusal  to 
acknowledge  the  existence  of 
documents  responsive  to  its  request,  and 
requested  that  the  documents,  if 
classified,  be  declassified.  The  DOE 
determined  that  the  initial  determination 
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was  procedurally  improper  in  that  a 
classincation  issue  had  been  determined 
by  a  DOE  employee  lacking  the 
necessary  authority  to  make  such  a 
determination.  Accordingly,  the  Appeal 
was  denied  and  remanded  for  a  new 
determination. 

James  L.  Schwab.  10/25/91.  LFA-0155 

lames  L  Schwab  filed  an  Appeal  from 
a  denial  by  the  DOE  Field  Office. 
Albuquerque  (DOE/AL)  of  a  request  for 
information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
its  determination.  DOE/AL  stated  that  a 
search  had  been  conducted  but  that  no 
responsive  documents  were  found. 
Schwab  challenged  the  adequacy  of  the 
search.  In  considering  the  Appeal,  the 
DOE  found  that  where  a  search  was 
made  of  a  computerized  correspondence 
tracking  system  and  files  maintained  by 
the  DOE/ AL's  Office  of  Chief  Counsel. 
DOE/AL  followed  procedures  which 
were  reasonably  calculated  to  uncover 
the  material  sought  by  Schwab.  The 
search  was  therefore  adequate  and 
Schwab's  appeal  was  accordingly 
denied. 

Implementation  of  Special  Refund 
Procedures 

Time  Oil  Company.  10/25/91.  LQF-C03S 
The  DOE  issued  a  Decision  and  Order 
implementing  second-stage  refund 
procedures  in  the  matter  of  Time  Oil 
Company.  Pursuant  to  the  Decision, 
seven  states  (California.  Idaho.  Hawaii. 
Montana,  Nevada.  Oregon  and 
Washington]  may  submit  plans  for  the 
use  of  their  share  of  the  Time  Oil  funds. 

Refund  Applications 

Cooper  Oil  Company.  Inc..  RF272-78123 
CahiN  Oil  Company.  Inc..  10/25/91.  RF 
272-78124 
The  DOE  issued  a  Decision  and  Order 
denying  a  refund  from  the  crude  oil 
overcharge  escrow  account  to  Cooper 
Oil  Company.  Inc..  and  Cahill  Oil 
Company.  Inc..  two  resellers  of 
petroleum  products.  The  DOE 
determined  that  both  firms  were  able  to 
pass  through  their  petroleum  costs  to 
their  customers,  either  as  product  or 
nonproduct  costs,  and  thus  were 
ineligible  to  receive  a  refund. 

Meridian  Oil  Holding  Inc..  10/25/91. 
RF272-24492 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Meridian  Oil  Holding  Inc.  (Meridian) 
in  the  subpart  V  crude  oil  refund 
proceeding.  An  affiliate  of  the 
Applicant.  Burlington  Northern  Railroad 
Company,  had  received  a  refund  from 
the  Rail  and  Water  Transporters  (RWT) 
Escrow  pursuant  to  the  M.D.L.  No.  378 


Stripper  Well  Settlement  Agreement.  As 
recently  as  the  date  of  its  application 
(December  29. 1987).  Burlington 
Northern.  Inc..  parent  company  of 
Burlington  Northern  Railroad,  owned 
100  percent  of  Meridian  through  its 
wholly-owned  subsidiary.  The  El  Paso 
Company.  Burlington  Northern  Railroad 
signed  a  required  RWT  waiver  pursuant 
to  which  it  released  all  rights,  including 
those  of  its  affiliates,  to  a  subpart  V 
crude  oil  refund.  Being  under  the 
common  control  of  Burlington  Northern 
as  of  the  payment  date  of  the  RWT 
Escrow  (August  7, 1966).  Meridian  and 
Burlington  Northern  Railroad,  and  its 
Apphcation  for  Refund  was  accordingly 
denied. 

Murphy  Oil  Corporation/Metro  500. 
Inc..  10/25/91.  RF309-1284 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
in  the  Murphy  Oil  Corporation  (Murphy) 
special  refund  proceeding.  This 
application  was  filed  by  Petroleum 
Funds,  Inc.  (PFI)  on  behalf  of  Metro  500. 
Inc..  (Metro),  a  reseller  of  Murphy 
petroleum  products  during  the  consent 
order  period.  Metro  was  originally 
identified  as  being  a  spot  purchaser, 
having  purchased  Murphy  products 
during  only  one  year  of  the  refund 
period.  Dan  Brown  of  PFI  stated  that 
Murphy  had  reneged  on  its  contract  with 
Metro  after  less  than  one  year  and 
refused  to  make  further  sales  to  Metro. 
When  asked  to  provide  a  copy  of  the 
supply  agreement  between  Mu.T)hy  and 
Metro  and  a  monthly  breakdown  of 
purchases  for  1975.  Mr.  Brown  stated 
that  all  records  had  been  destroyed  and 
no  additional  information  was  available. 
Therefore,  as  the  applicant  failed  to 
satisfy  the  criteria  necessary  to  rebut 
the  spot  purchaser  presumption,  the 
DOE  determined  that  the  submission  be 
denied. 

Shell  Oil  Company /Crawford  Propane 

Gas.  Inc.  RF315-7303 
John  Roger  Crawford.  RF315-10169 
Robert  Dale  Crawford.  10/25/91.  RF315- 

10170 
The  DOE  issued  a  Decision  and  Order 
concerning  the  three  related 
Applications  for  Refund  filed  in  the 
shell  Oil  Company  special  refund 
proceeding  by  John  C.  Crawford  and  his 
two  sons.  John  Roger  Crawford  and 
Robert  Dale  Crawford.  The  applications 
were  based  on  purchases  made  by  a 
corporation.  Crawford  Propane  Gas.  Inc. 
During  the  refund  period,  John  C. 
Crawford  owned  80  percent  of  the 
corporation's  stock  while  each  son 
owned  a  10  percent  interest.  Since  the 
Crawfords  dissolved  Crawford  Propane 
Cas.  Inc..  in  1981.  their  total  gallonage 


eligible  for  refund  has  been  apportioned 
according  to  the  percentage  of  corporate 
stock  owned  by  each  family  member. 
Accordingly.  John  C.  Crawford  was 
granted  a  refund  of  $839  ($600  principal 
and  $239  interest)  based  upon  2.656,540 
gallons  (80  percent  of  3.320.674  gallons). 
John  Roger  Crawford  and  Robert  Dale 
Crawford  were  each  granted  principal 
refunds  of  $105  ($75  principal  and  $30 
interest)  based  upon  332.067  gallons  (10 
percent  of  3,320,674  gallons).  The  total 
refund  granted  in  this  Decision  is  $1,049 
($750  principal  and  $299  interest). 

Texaco  Inc./Alec  Texaco.  RF321-S635 
Judson  Cole.  10/25/91.  RF321-11238 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
in  the  Texaco  Inc.  special  refund 
proceeding  filed  by  two  reseller  of 
refined  petroleum  products.  Both 
applicants  had  previously  received 
refunds  in  the  Texaco  proceeding. 
Canadian  American  Oil  Co.  (Canadian) 
filed  on  behalf  of  Alec  Texaco  and  had 
previously  received  a  medium-range 
presumption  of  injury  refund  for  two 
other  affiliated  retail  outlets  that  it 
owned  during  the  consent  order  period. 
Judson  Cole,  a  petroleum  jobber,  had 
received  a  small  claims  refund  for 
Texaco  product  purchases  made  by  an 
affiliated  retail  outlet.  In  accordance 
with  the  DOE's  policy  of  treating 
affiliated  firms  as  one  firm  for  purposes 
of  applying  the  presumptions  of  injury, 
the  DOE  decided  that  each  claimant's 
allocable  share  and  refund  would  be 
calculated  based  upon  the  combined 
gallonage  in  all  of  its  Texaco  refund 
claims.  Therefore.  Canadian  received  a 
medium-range  presumption  of  injury 
refund  based  on  50  percent  of  Alec 
Texaco's  allocable  share.  Judson  Cole 
was  entitled  to  receive  a  medium-range 
presumption  of  injury  refund  of  $10,000 
based  on  the  combined  gallonage  for  all 
of  his  Texaco  applications.  Therefore. 
Cole's  previous  refund  amount  was 
subtracted  from  $10,000  to  determine  his 
current  refund. 

Texaco  Inc./Fikes  Wholesale.  Inc.. 

RF321-9674 
C.E.  Fikes.  10/25/91  RF321-9676 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Ina  special  refund 
proceeding  concerning  the  Applications 
for  Refund  filed  on  behalf  of  Fikes 
Wholesale.  Inc.  (FWI)  and  C.E.  Fikes. 
Mrs.  C.E.  Fikes  owns  C.E.  Fikes  and  51 
percent  of  FWI.  In  light  of  the  common 
ownership,  the  DOE  found  that  the  two 
firms  should  be  considered  together  in 
determining  the  appropriate 
presumption  of  injury.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  50 
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eligible  for  refund  has  been  apportioned 
according  to  the  percentage  of  corporate 
stock  owned  by  each  family  member. 
Accordingly,  {ohn  C.  Crawford  was 
granted  a  refund  of  $839  ($600  principal 
and  $239  interest)  based  upon  2,656,540 
gallons  (80  percent  of  3.320.674  gallons). 
John  Rc^er  Crawford  and  Robert  Dale 
Crawford  were  each  granted  principal 
refunds  of  $105  ($75  principal  and  $30 
interest)  based  upon  332,067  gallons  (10 
percent  of  3,320,674  gallons).  The  total 
refund  granted  in  this  Decision  is  $1,049 
($750  principal  and  $299  interest). 

Texaco  Inc./ Alec  Texaco.  RF321-8635 
Judson  Cole.  10/25/91,  RF321-11238 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
in  the  Texaco  Inc.  special  refund 
proceeding  filed  by  two  reseller  of 
refined  petroleum  products.  Both 
applicants  had  previously  received 
refunds  in  the  Texaco  proceeding. 
Canadian  American  Oil  Co.  (Canadian) 
filed  on  behalf  of  Alec  Texaco  and  had 
previously  received  a  medium-range 
presumption  of  injury  refund  for  two 
other  affiliated  retail  outlets  that  it 
owned  during  the  consent  order  period. 
)udson  Cole,  a  petroleum  jobber,  had 
received  a  small  claims  refund  for 
Texaco  product  purchases  made  by  an 
affiliated  retail  outlet.  In  accordance 
with  the  DOE's  policy  of  treating 
affiliated  firms  as  one  firm  for  purposes 
of  applying  the  presumptions  of  injury, 
the  DOE  decided  that  each  claimant's 
allocable  share  and  refund  would  be 
calculated  based  upon  the  combined 
gallonage  in  all  of  its  Texaco  refund 
claims.  Therefore.  Canadian  received  a 
medium-range  presumption  of  injury 
refund  based  on  50  percent  of  Alec 
Texaco's  allocable  share.  Judson  Cole 
was  entitled  to  receive  a  medium-range 
presumption  of  injury  refund  of  $10,000 
based  on  the  combined  gallonage  for  all 
of  his  Texaco  applications.  Therefore. 
Cole's  previous  refund  amount  was 
subtracted  from  $10,000  to  determine  his 
current  refund. 

Texaco  Inc./Fikes  Wholesale.  Inc.. 

RF321-9674 
C.E.  Fikes.  10/25/91  RF321-9676 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Ina  special  refund 
proceeding  concerning  the  Applications 
for  Refund  filed  on  behalf  of  Fikes 
Wholesale.  Inc.  (FWI)  and  C.E.  Fikes. 
Mrs.  C.E.  Fikes  owns  C.E.  Fikes  and  51 
percent  of  FWI.  In  light  of  the  common 
ownership,  the  DOE  found  that  the  two 
firms  should  be  considered  together  in 
determining  the  appropriate 
presumption  of  injury.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  50 


percent  of  its  allocable  share  under  the 
mid-level  presumption  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $16,505  ($12,953  principal 
plus  $3,552  interest). 

Texaco  Inc./McWhirter  Distributing 
Co..  Inc..  10/21/91,  RF  321-10559 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  McWhirter  Distribution  Co.,  Inc. 
(McWhirter)  in  the  Texaco  Inc.  special 
refund  proceeding,  McWhirter's 
allocable  share  was  calculated  to  be  in 
excess  of  $10,000.  Since  McWhirter  did 
not  elect  to  make  a  showing  of  injury, 
the  firm  was  eligible  to  receive  the 
larger  of  $10,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.  In  this 
case,  the  firm  was  eligible  for  the 
maximum  mid-range  presumption  refund 
of  $50,000.  Accordingly,  McWhirter  was 
granted  a  refund  of  $63,710  ($50,000 
principal  and  $13,710  interest).  However, 
the  DOE  determined  that  it  was  not 
appropriate  to  issue  a  refund  directly  to 
McWhirter  at  this  time  since  there  is  an 
enforcement  proceeding  involving 
McWhirter  pending  before  the  Federal 
Energy  Regulatory  Commission.  In  view 
of  this  situation,  the  DOE  directed  that 
McWhirter's  refund  be  placed  in  a 
separate  interest-bearing  escrow 
account.  When  McWhirter's 
enforcement  proceeding  is  terminated, 
the  DOE  will  issue  a  Supplemental 
Order  governing  the  disbursement  of 
McWhirter's  refund. 

Texaco  Inc./Millin  Brothers  Oil  Co.  et 
al.,  10/21/91.  RF321-6555  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Each  of  the  applicants 
purchased  indirectly  from  Texaco  and 
was  supplied  by  a  firm  that  either  (i)  had 
been  granted  a  Texaco  refund  under  a 
presumption  of  injury,  or  (ii)  indicated  in 
its  refund  application  that  it  did  not 
intend  to  seek  a  refund  based  upon  a 
finding  of  injury.  In  accordance  with 
prior  Decisions,  the  claims  of  the 
applicants  were  therefore  considered 
under  the  procedures  used  to  evaluate 
direct  purchase  claims.  Each  applicant 
was  a  reseller  whose  allocable  share  is 
less  than  $10,000  and  whose  supplier 
stated  that  it  purchased  exclusively  from 
Texaco  during  the  consent  order  period. 
The  DOE  determined  that  each 
applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $11,632  ($9,129  principal  and 
$2,503  interest). 

Texaco  inc./Union  Texas  Petroleum 
Corporation.  10/21/91.  RF321-6414/ 
RF321-11108 


The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  Union  Texas  Petroleum 
Corporation  (Union).  The  DOE 
determined  that  Union's  purchases 
included  petroleum  products  that  were 
resold  and  products  that  were  used  by 
the  firm  in  other  operations.  The  DOE 
determined  that  the  applicant  should  not 
be  granted  refunds  based  upon  both  the 
reseller  and  end-user  presumptions  of 
injury.  Therefore,  Union  was  granted  a 
refund  of  $40,796  ($32,176  principal  and 
$8,620  interest)  based  on  its  purchase  of 
end-use  gallons.  Union  received  no 
refund  for  that  portion  of  its  purchases 
which  was  resold. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 
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Fingies  Fuel  Corp. 
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GuH  Oil  Corporalion/ 

Gene's  GuH. 
GuH  Oil  Corporation/ 
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Inc. 
Elmer  E.  Alttxxjse, 

Inc. 

GiHis  A  Moore.  Inc 

GuH  Oil  Corporation/ 

Moms  Petroleum. 

Inc 


RF272-28022 
RF304-10377 

RF304-4410 

BF304-100e3 

RF304-4497 
RF304-11805 


RF272-11115 

RF272-50779 
RF336-27 


RF272-60120 
RF300-13016 

RF300-17577 

RF300-17578 
RR300-29 

RF300-1iei5 
RF300-8417 

RF300-17759 

RF30O-1776O 
RR300-75 


10/24/91 
10/22/91 

10/22/91 

10/24/91 

10/25/91 

10/24/91 

10/24/01 
10/24/91 

10/24/91 
10/24/91 

10/25/91 

10/22/91 

10/22/91 
10/22/91 

10/22/91 


GuH  Oil  Corporation/ 

R.W  Howie. 
Northeast  Petroleum 

Industnes/C  W.  & 

G  W.  Ntghtingale 

Oil. 
Newport  Eleclnc 

CorporatKXL 
Oceanside  Union 

Free  School 

District. 
Teaoro  Petroleum 

Corp/San  Anlorio 

City  Water  Boartl 

etal. 
Texaco  Inc./A&A  Oil 

Company  et  al. 
Texaco  Inc./BAF 

Distrltxjting  Inc. 

Crump  Oil  Co 

Portsmouth  Oil  Co 

Texaco  Inc./Bifl 

Motmann  ft  Sons 

Texaco. 
Texaco  lnc./Ct^anes 

Wutfjen. 

Charles  WuKien 

Charles  Wulfjen 

Texaco  Irx;./ 

Consumers  01 

Corp  et  al. 
Texaco  Inc/Oaltas/ 

Fort  Worth  Or 

Pepper  Bottling  et 

al. 
Texaco  Inc/G.W. 

Jewettt  and  Son. 
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Texaco  Int/ 

Independent  Oil 

Ca  0*  CT,  Inc  el  al. 
Texaco  MKi'^atiai 

Ice  ft  Fuel  Co..  mc. 

eial. 


Dismissals 


RF300-11603 
RF323-25 

RF323-30 
RF272-W700 

nF326-55 

RF321-8235 

RF321-10705 

RF321-10779 
RF321-10eia 
RF321-«26 

RF321-e57e 

RF321-9673 
RF321-9674 
RF321-11416 

RF321-10728 

RF321-17389 

RF321-7201 

RF321-1441 


10/25/91 
10/24/91 


10/24/91 
10/24/91 

10/24/91 
10/24/91 

10/24/91 
10/24/91 

10/25/91 
10/22/91 

10/25/91 
10/24/01 
10/22/01 


The  following  submissions  were 
dismissed: 


Name 


9th  Avenue  GuH — 

AABC  Appliance  of  Texas 

Al  Bakhit's  Texaco - 

BayMa  Giooery 

Orde  Line  Sightseeing  Yachla.  Inc.. 

Colorado  Crane  ft  Hauling.  Inc 

Oe  Musis  Texaco 

Gillespie  Arco 

Gypsum  Transport  Co 

H.B.  Ramer  Construction  Co 

John's  Texaco  Service 

Kash  N  Karty 

Luthervine  GuH 

May  50  Texaco 

Norman  Douglas  Reatty 

Oil  Transport  Company 

Pauline  Y.   Knox  Irvestment 
Inc. 

Rose  OH  Products  Inc 

ScuHm  Oil  Co 

South  Carolina .. 

South  Carolirw „.. 

Speec^ay  Petroleum. 

St.  Mary's  Hospital 

Tom  Owens'  GuH 

Valley  Center  Car  Waah. 
WMdcat  Petroleum . 


Co. 


CaseNa 


RF300- 12659 

nF272-e«645 

RF321-11568 

RF300-11943 

RF272-57892 

RF272- 10680 

RF321-72e6 

RF304- 10507 

RF32l-6e77 

RF300-11263 

RF321-16320 

RF309-344 

HF300-11528 

RF32 1-9206 

RF300- 13669 

RF321-6802 

RF323-20 

RF321-7282 

HF304-7261 

RM251-255 

RM21-2S6 

RF300-1G769 

RF272- 10682 

RF300-11040 

RF304-11666 

RF30O-13670 
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Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  4. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  91-29614  Filed  12-10-91:  8:45  am) 

BHiJHQCOOE  645(M)1-H 


ENVIRONMErrrAL  PROTECTION 
AGENCY 

[FRL-4039-61 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Estimate  of  Municipal  Wastewater 
Treatme.it  Facility  Requirements  for 
the  Needs  Survey.  (ICR  0318.04) 

Abstract:  Sections  205(a)  and  516(b)(1) 
of  the  Clean  Water  Act  (CWA) 
require  EPA.  in  conjunction  with  the 
States  and  Territories,  to  conduct  an 
inventory  of  the  nations  Publicly- 
Owned  Treatment  Works  (POTWs) 
every  two  years.  This  survey  is 
intended  primarily  to  address  the 
construction  needs  and  cost  estimates 
of  POTWs.  Additionally,  the  Needs 
Survey  must  provide  an  estimate  of 
the  need  for  further  POTW 
construction.  Following  completion  of 
the  survey,  EPA  will  compile  the 
results  and  submit  them  in  a  report  to 
Congress. 

ICR  0318.04  seeks  reinstatement  of 
OMB  clearance  for  the  information 


requirements  associated  with  the  Needs 
Survey.  These  requirements  fall  on  the 
States  and  Territories,  whose 
contributions  consist  of  the  following: 

—  Assembling  the  data  on  POTWs. 

—  Providing  documentation  where 
needed, 

—  Explaining  certain  categories  of  need 
based  on  construction  costs, 

—  Explaining  anomalies  in  the  POTW 
data. 

Burden  Statement:  The  average  burden 
imposed  by  the  Needs  Survey  is  400 
hours  per  response.  This  total  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  States  and  Territories. 

Estimated  No.  of  Respondents:  59. 

Estimated  Total  Annual  Burden  on 
Respondents:  11.800  hours. 

Frequency  of  Collection:  Biennially. 
Send  comments  regarding  the  burden 

estimate,  or  any  other  aspect  of  this 

collection  of  information,  including 

suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW.. 
Washington,  DC  20460  and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St..  NW.. 
Washington.  DC  20503. 

Dated:  December  2, 1991. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-29605  Filed  12-10-91:  8:45  am] 

MLUNG  CODE  6SM-S0-M 


IOPP-60025;  FRL-4002-6] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Notice(s)  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  The  Notice(8)  were  issued 
following  issuance  of  Data  Call-In 
Notice(s)  by  the  Agency  and  the  failure 
of  registrant(s)  subject  to  the  Data  Call- 
in  Notice(8)  to  take  appropriate  steps  to 
secure  the  data  required  to  be  submitted 
to  the  Agency.  This  Notice  includes  the 
text  of  a  Notice  of  Intent  to  Suspend, 
absent  specific  chemical,  product,  or 


factual  information.  Table  A  of  this 
Notice  further  identifies  the  registrant(s) 
to  whom  the  Notice(s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(s)  involved,  and 
the  EPA  registration  number(s)  and 
name(s)  of  the  registered  product(s) 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover.  Table  B  of 
this  Notice  identifies  the  basis  upon 
which  the  Notice(s)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f](2],  the 
Notice(s)  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460.  (703)  30a-«267. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  of  Pesticides  and  Toxic  Substances 
Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-In  Notice  for 
Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s)  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registration(s)  of  your 
product(8)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
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factual  information.  Table  A  of  this 
Notice  further  identifies  the  registrant(s) 
to  whom  the  Notice(s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(s]  involved,  and 
the  EPA  registration  number(s)  and 
name(s)  of  the  registered  product(s] 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover,  Table  B  of 
this  Notice  identifies  the  basis  upon 
which  the  Notice(s)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c](2)(B]. 
As  required  by  section  6(f)(2),  the 
Notice(s)  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  (703)  30a-6267. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environinental  Protection 
Agency 

Office  of  Pesticides  and  Toxic  Substances 
Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s]  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registration(s)  of  your 
product(8)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(I)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 


comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-in  Notice.  The  specific  basis 
for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Notice.  Affected  product(s) 
and  the  requirement(s)  which  you  failed 
to  satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  HI  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the 
registration(s)  for  which  a  hearing  is 
requested,  and  (3)  set  forth  all  necessary 


supporting  facts  pertaining  to  any  of  the 
objections  which  you  have  identified  in 
your  request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW..  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s]  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  DejJuty 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  "jmployed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-in 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 


information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 
342),  Laboratory  Data  Integrity 

Assurance  Division,  U.S. 

Environmental  Protection  Agency,  401 

M  St.,  SW.,  Washington,  DC  20480. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirement(s)  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  regi8tration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data /information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I.  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(8) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell.  use.  offer  for  sale,  hold 
for  sale.  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  Usted  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(8)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  of  your  product'sl 
listed  in  Attachment  1  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(B) 
Data  Call-In  Notice  or  Section  4  Data 
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Requirements  Notice,  this  Notice,  when 
it  becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addition  to  any 
existing  suspension,  i.e..  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 


applies  to  their  supplementary 
registered  product(s)  and  that  you  may 
be  held  liable  for  violations  committed 
by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-in  Notice,  please 
contact  Stephen  L.  Brozena  at  (703)  308- 
8267. 
Sincerely  yours, 


Table  A— Product  List 


Director.  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

II.  Registrant(s)  Receiving  and  Affected 
by  Notice(s)  of  Intent  to  Suspend;  Date 
of  Issuance;  Active  Ingredient  and 
Product(s)  Affected 

A  letter  of  notification  has  been  sent 
for  the  following  product(s): 


Registrant  Affected 

EPA  Reostration 
Number 

Active  Ingredient 

Name  o(  Product 

Date  Issued 

Kaw  Valley  Inc. 
Larocrie  Industries  inc. 

Southern  Mill  Creek  Products 

04421500097 
00344200802 
00344200828 
00672000133 
00672000230 

Ammonium  Sulfamate 
Ammonium  Sulfamate 
Ammonium  SuHamate 
Chloropicrin 
CMoropicrin 

UquidEdger 

Brush  &  Weed  Killer 
Uquid  Edger  Ready  to  Use  Herbtctde 
SMCP  Chloropicrin  Fumigant 
SMCP  Termifume 

11/8/91 
11/8/91 
11/8/91 
11/8/91 
11/8/91 

III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  registrant(s)  failed  to 
submit  the  following  required  data  or 
information: 

Table  B— Requirement  List 


Active 
Ingredieni 

Registrant 
Affected 

Require- 
ment 
Name 

Original 
Due-Date 

AmnxxH- 

Kaw  Valley 

30-Day 

8/26/90 

um 

Inc. 

Re- 

SuHa- 

sponse 

mate 

Ammorit- 

Laroche 

30-Oay 

8/24/90 

um 

Indus- 

Re- 

Sulfa- 

tries Inc. 

sponse 

mate 

CNoropi- 

Souttiem 

90-Day 

1/1/91 

crin 

Mill 

Re- 

aeek 

sponse 

Products 

rV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Ammonium  Sulfamate 

In  April  1981.  EPA  issued  a 
Registration  Standard  which  included  a 
Data  Call-In  Notice  pursuant  to  the 
authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  ammonium  sulfamate  (AMS) 
used  as  an  active  ingredient  to  develop 
and  submit  data.  These  data  were 
determined  to  be  necessary  to  maintain 
the  continued  registration  of  affected 
products.  Failure  to  comply  with  the 
data  requirements  of  a  Registration 


Standard  is  a  basis  for  suspension  under 
section  3(c)(2)(B)  of  HFRA. 

The  Ammonium  Sulfamate 
Registration  Standard  required  each 
affected  registrant  to  submit  materials 
demonstrating  selection  by  the 
registrant  of  the  options  to  address  the 
data  requirements.  You  applied  for  and 
were  granted  a  generic  data  exemption 
and  therefore,  you  relied  on  the  efforts 
of  others  to  provide  the  Agency  with  the 
required  data.  The  basic  manufacturer 
of  ammonium  sulfamate  for  use  in 
pesticide  products  is  no  longer 
producing  ammonium  sulfamate 
products  nor  is  it  supporting  its 
registration.  As  a  result,  the 
responsibility  for  generating  the 
necessary  data  to  maintain  the 
registration  lies  with  the  remaining 
registrants. 

In  a  letter  dated  July  18, 1990,  the 
Agency  informed  you  and  other 
registrants  of  ammonium  sulfamate 
products  of  the  above  status  and 
required  that  you  inform  the  Agency 
within  30  days  of  your  receipt  of  the 
letter  of  the  steps  you  were  electing  to 
take  regarding  the  data  requirements 
necessary  to  support  your  registration. 
Because  the  Agency  has  not  received  a 
response  from  you  as  an  ammonium 
sulfamate  registrant  to  undertake  the 
required  testing  or  any  other  appropriate 
response  (i.e..  voluntary  cancellation), 
the  Agency  is  initiating  through  this 
Notice  of  Intent  to  Suspend  the  actions 
which  FIFRA  requires  it  to  take  under 
these  circumstances. 

B.  Chloropicrin 

On  September  28, 1990,  EPA  issued  a 
Data  Call-In  Notice  (DCI)  under  the 


authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  chloropicrin  used  as  an 
active  ingredient  to  develop  and  submit 
data.  These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  requirements  of  a 
Data  Call-in  Notice  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
HFRA. 

The  Chloropicrin  Data  Call-In  Notice 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  DCI.  Because  the  Agency  has  not 
received  a  response  from  you  as  a 
chloropicrin  registrant  to  undertake  the 
required  testing  or  any  other  appropriate 
response,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notice(s)  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  November  27. 1991. 
Michael  M.  Staid. 

Director.  Office  of  Compliance  Monitornt^. 
(FR  Doc.  91-29608  Filed  12-10-91:  8:45  am) 
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authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  chloropicrin  used  as  an 
active  ingredient  to  develop  and  submit 
data.  These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  requirements  of  a 
Data  Call-In  Notice  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  Chloropicrin  Data  Call-In  Notice 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  DCI.  Because  the  Agency  has  not 
received  a  response  from  you  as  a 
chloropicrin  registrant  to  undertake  the 
required  testing  or  any  other  appropriate 
response,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notice(s)  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  November  27. 1991. 
Michael  M.  Stahl. 

Director.  Office  of  Compliance  Monitoring. 
(FR  Doc.  91-29608  Filed  12-10-91:  8:45  am] 
BtUJNQ  CODE  SSM-Sfr-F 


IOPP-30327;  FRL-3999-2] 

Asahi  Chemical  Manufacturing  Co., 
Ltd.;  Applications  to  Register  Pesticide 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4]  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  January  10, 1992. 

ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-303271  and  the 
registration/file  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  22.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  In  person,  bring 
comments  to:  Rm.  1128,  Attention  PM  22, 
Registration  Division  (H7505C), 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

PM  22,  Cynthia  Giles-Parker,  rm.  229. 
CM  tfZ,  (703-305-5540). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  64922-R.  Applicant: 
Asahi  Chemical  Manufacturing  Co.,  Ltd., 
c/o  M-D  Group  Incorporation  (U.S. 
Agent).  6708  S.  Atlanta  Place.  Tulsa,  OK 
74136.  Product  name:  Atonik.  Plant 
growth  regulator.  Active  ingredients: 
Sodium  p-nitrophenolate  0.3%,  sodium  o- 
nitrophenolate  0.2%,  and  sodium  5- 
nitroguaiacolate  0.1%.  Proposed 
classification/Use:  General.  For  use  on 
cotton,  rice,  and  soybeans.  (PM  22) 

2.  File  Symbol:  64922-E.  Applicant: 
Asahi  Chemical  Manufacturing  Co.,  Ltd. 
Product  name:  Sodium  5- 
Nitroguaiacolate  Technical.  Plant 
growth  regulator.  Active  ingredient: 
Sodium  5-nitroguaiacolale  98%. 
Proposed  classification/Use:  None.  For 
manufacturing  purposes  only.  (PM  22) 

3.  File  Symbol:  64922-G.  Applicant: 
Asahi  Chemical  Manufacturing  Co.,  Ltd. 
Product  name:  Sodium  p-NitrophenoIate 
Technical.  Plant  growth  regulator. 
Active  ingredient:  Sodium  p- 
nitrophenolate  82%.  Proposed 
classification/Use:  None.  For 
manufacturing  purposes  only.  (PM  22) 

4.  File  Symbol:  64922-U.  Applicant: 
Asahi  Chemical  Manufacturing  Co.,  Ltd. 
Product  name:  Sodium  o-Nitrophenolate 
Technical.  Plant  growth  regulator. 
Active  ingredient:  Sodium  o- 
nitrophenolate  98%.  Proposed 
classification/Use:  None.  For 
manufacturing  use  only.  (PM  22) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(PRPRB)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  appHcation  file,  telephone 
the  PRPRB  office  (703-^05-5805),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit 

Authority:  7  U.S.C  138. 


Dated:  October  23. 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

(PR  Doc.  91-29494  Filed  12-10-91;  8:45  am| 

BILUNG  COOC  eSSO-SO-F 


[OPP-50716A:  FRL-3944-21 

Issuance  of  Experimental  Use  Permit; 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  corrects  an 
experimental  use  permit  (EUP)  that 
published  in  the  Federal  Register  of  July 
31, 1991  (56  FR  3613),  concerning  the 
extension  of  an  EUP  for  FMC 
Corporation.  In  EUP  27^EUP-117,  on 
page  3614,  first  column,  first  paragraph, 
lines  6  and  7.  the  chemical  was 
incorrectly  categorized  as  an  insecticide 
and  misspelled.  The  correct  spelling  is  2- 
(2-chlorophenyl)  methyl-4,4-dimethyl-3- 
isoxazolidinone.  The  chemical  should 
had  been  listed  as  a  herbicide. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Robert  Taylor,  PM  25,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460.  In  person  or  by  telephone:  1921 
Jefferson  Davis  Highway,  rm.  245.  CM 
#2,  Arlington,  VA,  (703-557-1800). 

Dated:  October  9. 1991. 
Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-29496  Filed  12-10^;  8:45  am] 
BILUNG  CODE  M«0-ao-F 


[OPP-30000/48D;  FRL  3930-8] 

Qranular  Cart>ofuran;  Conclusion  of 
Special  Review 

agency:  Environmental  Protection 

Agency  (EPA,  the  Agency). 

action:  Notice  of  final  determination. 

summary:  This  Notice  announces  the 
conclusion  of  EPA's  Special  Review  of 
granular  carbofuran.  The  Special 
Review  is  concluded  due  to  the 
amendment  to  the  granular  carbofuran 
registrations  phasing  out  most  uses  of 
granular  carbofuran.  These  amendments 
were  requested  pursuant  to  the 
Agreement  in  Principle  signed  by  the 
Agency  and  FMC  Corporation  on  May 
13, 1991.  The  specific  terms  and 
conditions  of  this  agreement  are  more 
fully  described  later  in  this  Notice. 
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AOORESSES:  Information  supporting  this 
action  is  available  for  public  inspection 
from  8  a^m.  to  4:30  p.m..  Monday  through 
Friday,  except  legal  holidays  in  the 
Information  Services  Section,  Field 
Operations  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  rm.  112a  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA. 
Telephone:  (703)  557-2805. 
FOR  FURTHEII  MFOIUIATION  CONTACT:  By 
mail:  Karis  L.  North,  Special  Review 
Branch,  Special  Review  and 
Reregistration  Division  (H7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  2N3,  3rd 
Floor,  Crystal  Station  #1.  2800  Jefferson 
Davis  Highway,  Arhngton.  VA.  (703) 
308-8036. 

I.  Introduction 

This  Notice  of  final  determination 
concludes  the  granular  carbofuran 
Special  Review  which  was  initiated  in 
October.  1985.  The  Special  Review 
examined  the  acute  risks  granular 
carbofuran  posed  to  avian  species.  No 
other  effects  of  concern  triggered  the 
Special  Review.  In  January.  1989,  EPA 
proposed  to  cancel  all  uses  of  granular 
cartjofuran  based  on  a  finding  that  the 
risks  of  granular  carbofuran  outweighed 
the  benefits  of  continued  use.  While  the 
Agency  was  preparing  to  finaHze  the 
proposed  cancellation.  EPA  entered  into 
negotiations  with  FMC  Corporation,  the 
sole  registrant  of  granular  carbofuran. 
The  result  of  these  negotiations  was  a 
Memorandum  of  Agreement  in  Principle, 
signed  on  May  13. 1991  that  will  phase- 
out  all  but  five  minor  uses  of  granular 
carbofuran  over  the  next  four  growing 
seasons  (until  August.  1994).  This 
document  explains  the  May,  1991 
settlement  agreement  and  the  Agency's 
rationale  in  accepting  a  settlement 
rather  than  issuing  a  Notice  of  Intent  to 
Cancel.  In  addition,  the  major 
conclusions  from  EPA's  detailed  risk 
and  benefits  assessments  of  granular 
carbofuran  are  presented  here  in 
summary.  More  extensive  discussion  >s 
available  in  a  Technical  Support 
Document  which  is  available  upon 
request  in  the  Office  of  Pesticide 
Programs  (OPP)  Public  Docket  from  the 
contact  person  listed  above.  The 
Memorandum  of  Agreement  in  Principle 
is  also  in  the  OPP  Docket  and  is 
available  upon  request. 

II.  Summary  of  Avian  Risk  Assessment 

EPA  evaluated  the  avian  risk  posed 
by  granular  carbofuran  based  on  data 
describing  toxicity,  exposure,  index  of 
relative  risk,  field  studies,  bird  poisoning 
incidents,  ecological  considerations. 


toxicity  and  relative  risk  of  alternative 
pest  control  measures,  and  public 
comments.  The  complete  revised  risk 
assessment  can  be  found  in  the  Office  of 
Pesticides  Program's  Docket.  Where 
appropriate,  EPA  clarified  and  corrected 
the  assessment  published  in  the  1989 
Technical  Support  Document. 

The  following  summarize  the  major 
conclusions  drawn  from  the  risk 
assessment: 

(1)  Carbofuran  is  highly  toxic  to  birds. 

(2)  One  granule  can  kill  a  small  bird. 

(3)  Proper  agricultural  use  of 
carbofuran  results  in  granules  available 
to  birds. 

(4)  Birds  are  directly  exposed  to 
carbofuran  by  picking  up  and  ingesting 
granules.  Predatory  and  scavenging 
birds  are  secondarily  exposed  when 
they  eat  the  organisms  that  were 
directly  exposed. 

(5)  Many  birds  have  been  killed  by 
proper  use  of  carbofuran.  This  is 
documented  via  field  studies  and  over 
80  separate  poisoning  incidents. 

(6)  Carbofuran  presents  a  greater  risk 
to  birds  than  alternative  chemical 
control  methods. 

(7)  It  has  not  been  demonstrated  that 
there  are  any  conditions  under  which 
granular  carbofuran  can  be  used  without 
presenting  unreasonable  risk. 

III.  Summary  of  the  Benefits  Analysb 

The  Benefits  Analysis  for  the 
Preliminary  Determination  proposing 
cancellation  included  10  sites:  Com, 
cotton,  cranberries,  peanuts,  pineseed 
orchards,  rice,  sorghum,  soybeans, 
sunflowers  and  tobacco.  These  sites 
represented  95  percent  of  granular 
carbofuran  use.  As  a  result  of  comments 
received  in  response  to  the  Preliminary 
Determination,  seven  additional  sites 
were  evaluated:  Alfalfa,  bananas  and 
plantains,  cucurbits,  peppers,  spinach 
for  seed,  sugarbeets,  and  sweet  com. 
For  a  detailed  analysis  of  the  benefits  of 
each  site,  refer  to  the  appropriate  "Draft 
Final  Benefits  Analysis"  contained  in 
the  public  docket  on  granular 
carbofuran. 

FMC  modified  their  labels  in 
November.  1990.  deleting  all  granular 
uses  for  Christmas  trees,  grapes,  non- 
bearing  fruit  trees,  potatoes,  sugarcane 
and  tobacco.  A  Notice  pursuant  to 
section  6(f)  of  FIFRA  (the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act)  was  published  announcing  the 
deletions  on  October  18, 1990.  This 
Notice  effectively  concluded  the  Special 
Review  for  those  sites. 

The  following  is  a  summary  of  the 
major  points  from  the  benefits 
assessment: 


(1)  There  are  effective  alternative  pest 
control  measures  for  most  sites  on 
which  carbofuran  is  registered. 

(2)  For  several  of  the  sites  analyzed 
(rice,  cucurbits,  pine  progeny  tests, 
bananas  and  spinach  grown  for  seed) 
there  are  currently  no  known  effective 
chemical  or  non-chemical  alternatives  to 
control  key  pests.  Therefore,  benefits  on 
some  or  all  of  these  sites  may  be  high. 

rV.  Response  to  Public  Comments 

EPA  presented  its  proposed  decision 
on  granular  carbofuran  at  a  public 
meeting  of  the  RFRA  Scientific 
Advisory  Panel  (SAP).  The  SAP 
reviewed  the  Preliminary  Determination 
and  generally  supported  the  Agency's 
determination  to  cancel  all  uses  of 
granular  carbofuran  on  agricultural 
crops  to  prevent  unreasonable  risk  to 
avian  populations.  However,  the  Panel 
also  stated  that  where  there  are  no 
efficacious  alternatives  to  granular 
carbofuran  (i.e..  rice,  cranberries  and 
pineseeds)  and  if  the  use  of  granular 
carbofuran  can  be  demonstrated  to  be 
used  without  unacceptable  risk  to  birds, 
use  of  granular  carbofuran  may  be  an 
acceptable  means  of  insect  and 
nematode  control.  The  Agency  agrees 
with  the  Panel's  determinations,  and 
notes  that  the  settlement  agreement  is 
structured  to  provide  some  use  of 
granular  carbofuran  on  certain  sites 
with  no  currently  available  altematives 

EPA  also  made  the  Preliminary 
Determination  available  to  the  USDA 
for  comment  The  Secretary  of 
Agriculture  commented  that  USDA  did 
not  concur  with  portions  of  the 
document  which  are  intended  to 
describe  use  patterns,  formulations 
selected,  and  the  severity  of  avian 
hazards  associated  with  the 
commonplace  use  of  carbofuran.  USDA 
initiated  their  own  benefits  assessment 
and  established  a  team  of  specialists  to 
develop  accurate  information  regarding 
the  use  of  granular  carbofuran.  The 
Agency  incorporated  USDA's  benefits 
assessment  into  it's  analyses,  where 
appropriate.  In  reference  to  their 
comments  regarding  the  risks  of 
granular  carbofuran,  USDA  provided  the 
Agency  with  further  documentation  of 
previously  unreported  bird  kills,  further 
supporting  EPA's  assertions  that 
available  data  under  represent  the 
extent  of  the  risk  to  avian  species. 

In  addition  to  comments  by  the  SAP 
and  the  USDA.  EPA  received  a  large 
number  of  public  comments  on  the 
Preliminary  Determination  proposing     > 
cancellation  of  all  uses  of  granular 
carbofuran.  A  number  of  commentors 
expressed  the  view  that  the  Preliminary 
Determination  understated  the  risks 
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(1)  There  are  effective  alternative  pest 
control  measures  for  most  sites  on 
which  carbofuran  is  registered. 

(2)  For  several  of  the  sites  analyzed 
(rice,  cucurbits,  pine  progeny  tests, 
bananas  and  spinach  grown  for  seed) 
there  are  currently  no  known  efTective 
chemical  or  non-chemical  alternatives  to 
control  key  pests.  Therefore,  benefits  on 
some  or  all  of  these  sites  may  be  high. 

rV.  Response  to  Public  Comments 

EPA  presented  its  proposed  decision 
on  granular  carbofuran  at  a  public 
meeting  of  the  FIFRA  Scientific 
Advisory  Panel  (SAP).  The  SAP 
reviewed  the  Preliminary  Determination 
and  generally  supported  the  Agency's 
determination  to  cancel  all  uses  of 
granular  carbofuran  on  agricultural 
crops  to  prevent  unreasonable  risk  to 
avian  populations.  However,  the  Panel 
also  stated  that  where  there  are  no 
efficacious  alternatives  to  granular 
carbofuran  (i.e..  rice,  cranberries  and 
pineseeds)  and  if  the  use  of  granular 
carbofuran  can  be  demonstrated  to  be 
used  without  unacceptable  risk  to  birds, 
use  of  granular  carbofuran  may  be  an 
acceptable  means  of  insect  and 
nematode  control.  The  Agency  agrees 
with  the  Panel's  determinations,  and 
notes  that  the  settlement  agreement  is 
structured  to  provide  some  use  of 
granular  carbofuran  on  certain  sites 
with  no  currently  available  alternatives 

EPA  also  made  the  Preliminary 
Determination  available  to  the  USDA 
for  comment.  The  Secretary  of 
Agriculture  commented  that  USDA  did 
not  concur  with  portions  of  the 
document  which  are  intended  to 
describe  use  patterns,  formulations 
selected,  and  the  severity  of  avian 
hazards  associated  with  the 
commonplace  use  of  carbofuran.  USDA 
initiated  their  own  benefits  assessment 
and  established  a  team  of  specialists  to 
develop  accurate  information  regarding 
the  use  of  granular  carbofuran.  The 
Agency  incorporated  USDA's  benefits 
assessment  into  it's  analyses,  where 
appropriate.  In  reference  to  their 
comments  regarding  the  risks  of 
granular  carbofuran.  USDA  provided  the 
Agency  with  further  documentation  of 
previously  unreported  bird  kills,  further 
supporting  EPA's  assertions  that 
available  data  under  represent  the 
extent  of  the  risk  to  avian  species. 

In  addition  to  comments  by  the  SAP 
and  the  USDA,  EPA  received  a  large 
number  of  public  comments  on  the 
Preliminary  Determination  proposing     > 
cancellation  of  all  uses  of  granular 
carbofuran.  A  number  of  commentors 
expressed  the  view  that  the  Preliminary 
Determination  understated  the  risks 


associated  with  the  use  of  granular 
carbofuran.  A  number  of  commentors 
expressed  the  view  that  the  Preliminary 
Determination  overstated  the  risks 
associated  with  the  use  of  granular 
carbofuran,  and/or  understated  the 
benefits  associated  with  the  use  of 
granular  carbofuran.  Finally,  a  number 
of  commentors  disagreed  with  the 
proposal  to  cancel  all  uses  of  granular 
carbofuran.  while  a  number  of  other 
commentors  agreed  with  the  proposal,  in 
whole  or  in  part. 

Some  of  these  commentors  provided 
EPA  with  information  which  was  useful 
in  assessing  the  risks  or  benefits 
associated  with  the  use  of  granular 
carbofuran.  Other  commentors  provided 
information,  the  reliability  of  which 
could  not  be  determined,  which  could  be 
accorded  only  limited  weight  in  the 
decisionmaking  process.  However,  even 
comments  which  merely  presented  a 
point  of  view  and  little  or  no  useful 
information,  were  considered.  EPA's 
general  response  to  these  comments  is 
that  the  best  possible  determinations 
concerning  the  risks  and  benefits 
associated  with  the  use  of  granular 
carbofuran,  given  the  available  data,  are 
the  determinations  summarized  in  Units 
II  and  III  of  this  Notice,  and  that  the 
regulatory  decision  outlined  in  Unit  V  of 
this  notice  is  appropriate  given  these 
determinations.  Detailed  responses  to 
the  comments  are  appended  to  the 
Support  Document  for  the  Final 
Determination,  which  is  available  from 
the  EPA  contact  person  listed  in  the 
summary  of  this  document. 

V.  Risk  Benefit  Assessment  and 
Regulatory  Options 

In  the  Preliminary  Determination,  the 
Agency  proposed  to  cancel  all  uses  of 
granular  carbofuran.  based  on  a  finding 
that  the  risk  exceeded  the  benefits.  As 
part  of  the  regulatory  process  prior  to 
the  settlement  agreement,  EPA 
considered  regulatory  options  other  than 
full  cancellation  for  granular  carbofuran 
based  on  an  evaluation  of  the  risks  and 
benefits  for  each  site. 

FMC's  1990  risk  reduction  plan  was 
considered  as  a  potential  risk  reduction 
measure  to  conclude  the  Special 
Review.  After  review  of  the  plan,  the 
Agency  concluded  that  the  plan  did  not 
go  far  enough  to  bring  the  risks  of 
continued  use  of  granular  carbofuran 
into  balance  with  the  benefits. 

Before  the  Agency  completed  its  final 
determination,  FMC  Corporation,  the 
sole  registrant  of  granular  carbofuran. 
requested  meetings  with  EPA  to  explore 
further  risk  reduction  measures  in  an 
attempt  to  conclude  the  Special  Review 
(for  full  details  see  "Negotiation  meeting 
minutes  «l-6"  in  the  OPP  docket).  The 


result  of  these  meetings  was  the 
Agreement  in  Principle  of  May  13. 1991. 
The  amendments  to  carbofuran 
registration  submitted  pursuant  to  the 
Agreement  in  Principle  resolved  the 
registration  status  of  granular 
carbofuran  products  and  provided  the 
basis  for  conclusion  of  the  Special 
Review. 

The  settlement  provides  that  over  the 
next  four  growing  seasons,  the  use  of 
granular  carbofuran  will  be  phased  out 
completely,  with  the  exception  of  five 
crops  where  minor  amounts  are  used 
(less  than  1  percent  of  all  granular 
carbofuran  used).  Thus,  beginning 
September  1. 1994.  granular  carbofuran 
will  be  labeled  for  use  only  on  the 
following  sites:  bananas  (in  Hawaii 
only),  cucurbits  (pumpkins,  cucumbers, 
watermelons,  cantaloupes,  and  squash), 
dry-harvested  cranberries,  pine  progeny 
tests  and  spinach  grown  for  seed. 

No  more  than  a  total  of  4.5  million 
pounds  of  granular  carbofuran  will  be 
sold  in  the  United  States  over  the  next 
three  "use"  seasons  (September  1, 1991 
through  August  31, 1994),  with  a  special 
limit  of  no  more  than  400,000  lbs.  to  be 
sold  during  the  1994  use  season 
(September  1, 1993  through  August  31. 
1994).  The  amount  of  granular 
carbofuran  allowed  to  be  sold  for 
domestic  use  beginning  September  1. 
1994,  will  be  limited  to  no  more  than 
2.500  pounds  per  year. 

Beginning  September,  1991,  the  use  of 
granular  carbofuran  will  be  prohibited 
in  certain  selected  areas  of  sensitive 
geography.  With  the  exception  of  the 
five  minor  use  crops  noted  earlier, 
granular  carbofuran  may  not  be  used  in 
the  following  states:  Maine,  Connecticut. 
Massachusetts.  New  Hampshire. 
Vermont,  Rhode  Island,  Maryland. 
Delaware.  Virginia,  and  Florida. 
Carbofuran  also  will  be  banned  in  the 
coastal  counties  of  North  Carolina, 
South  Carolina,  Oregon  and 
Washington,  and  will  be  prohibited  from 
use  on  com  and  sorghum  in  California. 

Remaining  stocks  of  granular 
carbofuran  in  the  hands  of  growers  and 
distributors  labeled  for  use  on  com  and 
sorghum  may  be  sold  and  used  for  1 
year  after  the  deletions  of  those  uses 
from  the  registrations  (i.e.,  August  31. 
1994).  Similariy.  granular  carbofuran 
labeled  for  use  on  rice  which  is  in  the 
hands  of  distributors  may  only  be  sold 
and  used  until  August  31, 1995.  FNiC 
submitted  label  amendments  embodying 
the  terms  of  the  agreement. 

EPA  has  determined  that  the 
agreement,  and  resulting  label  changes, 
brought  the  risks  and  benefits  of 
granular  carbofuran  into  balance  such 
that  the  Special  Review  could  be 
concluded.  The  elimination  of  the  major 


use  sites  eliminated  the  risk  associated 
with  over  99  percent  of  the  use  of 
granular  carbofuran.  The  sites  that  are 
remaining  do  not  present  unreasonable 
adverse  effects  when  considered  in  light 
of  the  benefits  associated  with  the  uses, 
the  small  amount  of  use  likely  on  those 
sites,  extent  of  acres  treated,  the  way  in 
which  the  chemical  is  applied  to  those 
sites,  and  the  stated  limitation  on  use. 

VI.  Procedural  Matters 

This  Notice  announces  EPA's  final 
determination  to  conclude  the  Special 
Review  of  granular  carbofuran  based  on 
the  phase-down  embodied  in  the 
negotiated  settlement  and  amendments 
to  registrations.  These  changes  obviate 
the  need  for  EPA  to  take  further 
regulatory  steps  regarding  granular 
carbofuran  at  this  time. 

As  provided  in  the  Agreement  in 
Principle,  in  the  summer  or  fall  of  1993, 
prior  to  the  effective  date  of  the  deletion 
from  FMC's  registration  of  granular 
carbofuran  uses  on  com  and  sorghum. 
EPA  will  provide  FMC  with  the 
opportunity  for  a  meeting  with  the 
Director  of  the  Office  of  Pesticide 
Programs  regarding  the  risks  and 
benefits  of  those  uses.  If,  in  the 
discretion  of  the  Director,  and  taking 
into  account  such  public  comments  as 
he  may  receive,  the  Agency  concludes 
that  the  benefits  of  use  of  granular 
carbofuran  on  either  or  both  of  these 
crops  outweigh  the  risks,  then  EPA  may 
permit  FMC  to  amend  the  registration  to 
permit  the  continued  use  of  a  product  on 
any  such  crop,  at  levels,  in  locations, 
and  for  a  duration  to  be  determined  by 
the  Agency.  FMC  has  waived  any  rights 
it  had  to  appeal  or  challenge  the 
Director's  decision  to  an  administrative 
law  judge,  the  EPA  Administrator,  or  the 
courts.  Similarly,  at  either  this  meeting 
or,  at  EPA's  discretion,  in  the  fall  of 
1994.  FMC  and  EPA  will  follow  the  same 
procedures  with  regard  to  the  deletion  of 
the  rice  use.  Again.  FMC  has  waived 
any  rights  it  may  have  to  challenge  the 
Director's  decision  to  an  administrative 
law  judge,  the  EPA  Administrator,  or  the 
courts.  Consistent  with  the  importance 
of  allowing  the  public  to  participate  in 
such  a  process,  any  applications  to 
modify  the  terms  and  conditions  of 
registration  submitted  in  connection 
with  such  meetings  would  be  subject  to 
the  public  comment  provisions  set  forth 
in  40  CFR  154.35(c). 

FMC  has  agreed  that  any  applications 
for  amendments  to  granular  carbofuran 
registrations  which  it  makes  prior  to 
August  31, 1994  may  be  denied  by  EPA 
without  opportunity  for  hearing  or  other 
legal  challenge.  Any  additional 
applications  to  amend  any  granular 
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cartiofuran  registration  which  FMC  may 
submit  after  August  31. 1994  may  be 
denied  by  EPA  unless  FMC  has 
submitted  substantial  new  evidence 
which  materially  changes  the  Agency's 
assessment  of  the  risks  and  benefits  of 
use  of  carbofuran  and  which  was  not 
available  to  either  EPA  or  FMC  at  the 
time  the  application  was  submitted. 
Dated:  November  25. 1991. 

lioda  J.  Fisher, 

Assistanl  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc  91-29607  Filed  12-10-91;  8:45  am] 
nujNQ  CODE  assa-w-F 

(OPP-30328;  FRL-4002-11 

Sandoz  Crop  Protection  Corp^ 
Applications  to  Register  Pesticide 
Products 

agcncy:  Environmental  Protection 
Agency  (EPA). 
ACTKHC  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  January  10. 1992. 
ADOflESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  |OPP-30328)  and  the 
registration/file  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  22.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Attention  PM  22. 
Registration  Division  (H7505C). 
Environmental  Protection  Agency,  CM 
*^2, 1921  Jefferson  Davis  Highway, 
Ariington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  rm.  1128  at  the 


address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

PM  22,  Cynthia  Giles-Parker,  rm.  251, 
CM  #2.  (703-305-5540). 

SUPPLEMENTARY  MFORMATKNl:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registeted  Products 

1.  File  Symbol:  55947^UN.  Applicant: 
SandQZ  Crop  Protection  Corp.,  1300  E. 
Touhy  Ave.,  Des  Plaines,  IL  60016. 
Product  name:  San  582H  7.5L  Herbicide. 
Herbicide.  Active  ingredient:  2-Chloro- 
;V-({l-methyl-2-methoxy)ethyl]W-{2.4- 
dimethyi-thien-3-yl)-acetamide  at  78.5 
percent.  Proposed  classification/Use: 
General.  For  weed  control  in  field  com. 
(PM22) 

2.  File  Symbol:  55947-RUR.  Applicant: 
Sandoz  Crop  Protection  Corp.  Product 
name:  San  582H.  Herbicide.  Active 
ingredient:  2-Chloro-A^[(l-methyl-2- 
raethoxy}ethylJW-{Z4-dimethyl-thien-3- 
yl)acetamide  at  94.0  percent.  Proposed 
classification/Use:  None.  For 
manufacturing  use  only.  (PM  22) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Re^ster.  The  procedure  for 
requesting  data  %vill  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Brancii.  Field  Operations  Division 
(PRPRB)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PRPRB  office  (703-305-5805).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

AuiiMNity:  7  U.S.C  136. 


Dated:  November  6. 1991. 

Anne  E.  Lindsay. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-29495  Filed  12-10-91:  8:45  am) 
BllXmO  CODE  SSM-SO-F 


lOPP-60026:  FRL-4004-5) 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

summary:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C  136  et  seq..  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  sections  3(c)(2)(B)  and  4  of 
FIFRA.  The  Notices  were  issued 
following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L  Brozena.  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  D'" 
20460,  (703)  308-6267. 

SUPPLEMENTARY  tHFORMATION: 


sday,  December  11,  1991  /  Notices 
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Dated:  November  6. 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-29495  Filed  12-10-91;  8:45  am) 
BllxmO  CODE  SSM-SO-F 


[OPP-60026:  FRL-4004-5i 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

summary:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C  138  et  seq..  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  sections  3(c)(2)(B)  and  4  of 
FIFRA.  The  Notices  were  issued 
following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient{s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B|. 
As  required  by  section  6(f)(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  L  Brozena.  Office  of 
Compliance  Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington.  D'^ 
20460.  (703)  308-8267. 

SUI><»UEMENTARY  INFORMATION: 


I.  Text  of  a  Notice  of  Intent  to  Suspeod 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical. 
product,  or  factual  information,  follows: 

United  SUtes  Environmental  Protection 
Agaocy 

Office  of  Pesticides  and  Toxic  Substances 
Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUB}ECT:  Suspension  of  Registration  of 
Pesticide  Producl(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice  for 
Dated '-. 

Dear  Sir/Madam; 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  vrill  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  tvithin  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(I)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  imposed  pursuant  to 
secUons  3(c)(2)(B)  and  4{gK2)(b)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  HI]  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affiected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 


procedural  regulations  in  40  CFR  part 
164. 

Section  3(cM2KB).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  nvhich  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  HFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c){2MB){iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing.  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-110. 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW..  Washington.  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and.  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 


after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offioes.  and  l*»e  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  fudges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  Yoa  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II.  Requirement  List  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  H 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 
342).  Laboratory  Data  Integrity 
Assurance  Division.  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  regi8tration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
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the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data /information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s] 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 


receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  1  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 


distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice,  please  contact  Stephen  L. 
Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

II.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  A— List  of  Products 


1991 


UMI 


Reg«trant  Affected 

EPA  Registration 
Number 

Active  Ingredient 

Name  of  Product 

Date  Issued 

Alljack  a  Co. 

04958500007 

Sulfur 

Chacon  Foiit  &  Vegetable  Dust 

11/8/91 

04958500008 

Sulfur 

Chacon  Rose  &   Flower   Dust   Multipur. 
InsecL  F 

11/8/91 

Atochem  North  Amefica,  Inc. 

00458100373 

Sulfur 

Microthiol  Special 

11/8/91 

BREA  Aflficuitufal  Service.  Inc. 

00901800008 

Sulfur 

BREA  Dusting  Sulfur 

11/8/91 

Dean  Jerry  Exterminating  Co. 

01797500001 

Warfarin/Warfarin  Salt 

Dean's  Rat  ft  Mouse  Bait 

11/8/91 

Furst  McNess  Company 

00130400019 

Warfarin/Warfarin  Salt 

McNess  Ready-to-Use  Rat  and  Mouse 
Killer 

Staffel's  Rats-N-Mice  Killer 

11/8/91 

Fords  Ctiemtcal  and  Service,  Inc. 

01037000119 

Warfarin/Warfarin  Salt 

11/8/91 

01037000120 

Warfarin/WaHahn  Salt 

Staffers  Rats-N-Mice  Bait 

11/8/91 

Good-Way  Insecticide  Inc. 

00200600043 

Warfarin/Warfarin  SaH 

Good-Way  Prolin  Anticoagulant  Rodenti- 
cidnRat 

11/8/91 

Goulds  Den  Products 

00665300001 

Warfarin/Warfarin  Salt 

Sylvan  Dell  Brand  Flavorlzed  Rat  Kakes 

11/8/91 

Hilhard  Products  Inc. 

00858000001 

Warfarin/Warfarin  Salt 

Endo  Rat  Improved  Killer  Kakes 

11/8/91 

JR.  Coder  Co. 

04572200001 

Warlann/Warfarin  Salt 

Rat  Toxin 

11/8/91 

R  &  M  Exterm  Inc. 

00427100007 

Warfarin/Warfarin  Salt 

Rat  and  Mouse  KHIer 

11/8/91 

RMC  Prod  Company 

00727600001 

Warfarin/Wartarin  Salt 

New  RMC  Bait  Kills  Rats/Mice  with  Prolin 

11/8/91 

00727600008 

Waffarin/Warfann  Salt 

RMC  Soluble  Prolin  Kills  Rats  &  Mice 

11/8/91 

00727600011 

Warlahn/Warlann  SaH 

RMC  Super  Bar 

11/8/91 

00727600014 

Warfann/Warfarin  Salt 

RMC  Rodent  Bait  Kills  Rats  &  Mice  Throw 

Pac 
RMC  Rodent  Bait  Meat 

11/8/91 

00727600016 

Wartarin/Warfann  Sa« 

11/8/91 

00727600017 

Warfarin/Waffann  Salt 

RMC  Meat  Bait 

11/8/91 

Safeguard  Chemical  Corp. 

00884800002 

Warfarin/Warfarin  Salt 

Safeguard  Brand  Mouse  &  Rat  Killer 

11/8/91 

San  Joaquin  Sullfur  Company.  Inc. 

01116900006 

Sulfur 

BT  Sulfur  15-50  Dust 

11/8/91 

01116900008 

Sulfur 

VaKx    Brand    Products    Dithane    M-45-S 

Oust 
Valor  Brand  Products  Dusting  Sulfur 

11/8/91 

01116900009 

Sulfur 

11/8/91 

- 

01116900011 

Sulfur 

Valor  Brand  Products  Maneb  Sulfur  Dust 

11/8/91 

Schall  Chemical  Inc. 

00346800028 

Sulfur 

Thiodan  Sulfur 

11/8/91 

Southern  Agricultural   Insecticides.   Inc. 

00082900163 

Sulfur 

SA-50  Wettable  or  DusUng  Sulfur 

11/6/91 

00082900236 

Sulfur 

SA-50  Fruit  Spray  Concentrate 

11/8/91 

The  Afchem  Corp. 

00712200035 

Warfarin/Warfarin  Salt 

ARCO  Rat  a  Mouse  Bait  Anticoagulant- 
Ready-to-Use 

11/8/91 

Th«  Land  Epcot  Center 

FL84000900 

Sulfur 

SA-50  Wettable  or  Dusting  Sulfur 

11/8/91 

Wallace  C.  Tha.'p 

00633000013 

Sulfur 

Perma-Guard  Dust  40%  Sulphur  0-40 

11/8/91 

00633000014 

Sulfur 

Perma-Guard  Dust  20%  Sulphur  0-41 

11/8/91 

00633000015 

Sulfur 

Perma-Guard  Oust  10%  Sulphur  0-42 

11/8/91 
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distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice,  please  contact  Stephen  L. 
Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

II.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


dtent 

Name  o«  Product 

Date  Issued 

Chacon  Fruit  &  Vegetable  Dust 

11/8/91 

Chacon   Rose  &   Flower   Dust   Multipur. 

11/8/91 

Insect.  F 

Microthiol  Special 

11/8/91 

BREA  Dusting  Sulfur 

11/8/91 

Dean's  Rat  A  Mouse  Bait 

11/8/91 

McNess  Ready-to-Use  Rat  and  Mouse 

11/8/91 

Killer 

Statfel's  Rats-N-Mice  Killer 

11/8/91 

Staffers  Rats-N-Mice  Bait 

11/8/91 

Good-Way  Prolin  Anticoagulant  Rodenti- 

11/8/91 

cideRat 

Sylvan  Dell  Brand  Flavorized  Rat  Kakes 

11/8/91 

Endo  Rat  Improved  Killer  Kakes 

11/8/91 

Rat  Toxin 

11/8/91 

Rat  and  Mouse  Killer 

11/8/91 

f4ew  RMC  Bait  Kills  Rats/Mice  with  Prolin 

11/8/91 

RMC  Solutile  Prolin  Kills  Rats  &  Mice 

11/8/91 

RMC  Super  Bar 

11/8/91 

RMC  Rodent  Bait  Kills  Rats  &  Mice  Ttirow 

11/8/91 

Pac 

. 

RMC  Rodent  Bait  Meat 

11/8/91 

RMC  Meat  Bait 

11/8/91 

Safeguard  Brand  Mouse  &  Rat  Killer 

11/8/91 

BT  Sulfur  15-50  Dust 

11/8/91 

Valor    Brand    Products    Dithane    M-45-S 

11/8/91 

Dust 

Valor  Brand  Products  Dusting  Sulfur 

11/8/91 

Valor  Brand  Products  Manet)  Sulfur  Dust 

11/8/91 

Thiodan  Sulfur 

11/8/91 

SA-50  Wettable  or  Dusting  Sulfur 

11/8/91 

SA-50  Fruit  Spray  Concentrate 

11/8/91 

ARCO  Rat  &  Mouse  Bait  Anticoagulant- 

11/8/91 

Ready-to-Use 

SA-50  Wettable  or  Dusting  Sulfur 

11/8/91 

Perma-Guard  Dust  40%  Sulphur  D-40 

11/8/91 

Perma-Guard  Dust  20%  Sulphur  0-41 

11/8/91 

Perma-Guard  Dust  10%  Sulphur  042 

11/8/91 
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III.  Basis  for  Issuance  of  Notice  of 
lateot;  Requiremeot  list 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 


Table  B — List  of  Reouwements 


Ac6v6  IngTQcSortt 

Registrant  Affected 

^  —                     a  >  1      1     II 

HeQu*remeni  Mame 

OngmalDua  Dale 

Wanann/Warfarin  Salt 

Furst  McNess  Company 

9&-0ay  Response 

9/12/91 

Good-War  insecticide  tnc. 

90-Oey  Response 

9/13/«1 

R  »  M  Exlerm  Inc. 

90-D«y  Response 

9/13/91 

Goulds  C-eM  Products 

90-Oay  Response 

9/10/91 

The  Arcr>em  Corp. 

90-Oty  Response 

9/9/91 

RMC  Prod  Con«)wiy 

90-O«y  Response 

9/9/91 

HHIiard  Products  Inc. 

90-Oay  ReaponM 

9/10/91 

Safeguard  Chemical  Corp. 

90-Oay  ReapoHM 

9/12/91 

Ford  s  Chenwcai  and  Servic*.  Inc. 

90-Cay  Resportse 

9/10/91 

Dean  Jerry  ExtefTronaong  Co. 

90-Day  Response 

9/10/91 

" 

J.R.  Coder  Co. 

90-Oay  Response 

9/12/91 

Suttur 

AUjack  &  Co 

90-Oay  Response 

7/1»/tl 

BREA  Agncuttural  Service.  Inc. 

90-Day  Responaa 

7/23/91 

The  Lar^d  Epcot  Carter 

90-Oay  Response 

7/19/91 

Alochem  ftorth  America.  Inc. 

90-Day  Response 

7/21/91 

San  Joaquin  Sulphur  Co»np«n».  Inc. 

90-Oay  Response 

7/21/91 

Schall  Chemical  inc. 

90-Oay  Response 

7/19/91 

Wallace  C  Tharp 

90-Oay  Response 

7/21/91 

Southern  Agncultural  Insecticides.  Inc. 

90-OBy  Response 

7/17/t1 

IV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

.4.  Warfarin/Warfarin  Salt 

On  June  8. 1991.  EPA  issued  the  Phase 
5  Reregistration  Eligibility  Document 
Data  Call-In  Notice  imposed  pursuant  to 
sections  3(cM2KB)  and  4{g](2)(B)  of 
FIFRA  which  required  registrants  of 
products  ctmtaining  warfarin/warfarin 
salt  used  as  an  active  ingredient  to 
develop  and  submit  certain  data.  These 
data  were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(g).  Failure  to  comply  with 
the  requirements  of  a  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  is  a  basis  for  suspension 
under  section  3(cH2)(B)  of  FIFRA. 

The  Warfarin/Warfarin  Salt  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  dated  June  6. 1991. 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  each  of  the 
data  requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  Notice.  Because  the  Agency  has 
not  received  a  response  from  you  as  a 
v,rarfarin/warfarin  salt  registrant  to 
undertake  the  required  testing  or  any 
other  appropriate  response,  the  Agency 
is  initiating  through  this  Notice  of  Intent 
to  Suspend  the  actions  which  FIFRA 
requires  it  to  take  under  these 
circumstances. 


B.  Sulfur 

On  April  16. 1991.  EPA  issued  the 
Phase  5  Reregistration  Eligibility 
Document  Data  Call-In  Notice  imposed 
pursuant  to  sections  3(cM2)(B)  and 
4(g)(2MB)  of  FIFRA  which  required 
registrants  of  products  containing  sulfur 
used  as  an  active  ingredient  to  develop 
and  submit  certain  data.  These  data 
were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(g).  Failure  to  comply  with 
the  requirements  of  a  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  is  a  basis  for  suspension 
under  section  3(c)(2)(B)  of  FIFRA. 

The  Sulfur  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice 
dated  April  16. 1991.  required  each 
affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
That  submission  was  required  to  be 
received  by  the  i\gency  within  90  days 
of  the  registrant's  receipt  of  the  Notice. 
Because  the  Agency  has  not  received  a 
response  from  you  as  a  sulfur  registrant 
to  undertake  the  required  testing  or  any 
other  appropriate  response,  the  Agency 
is  initiating  Oirough  this  Notice  of  Intent 
to  Suspend  the  actions  which  FIFRA 
requires  it  to  take  under  these 
circimistances. 

V.  Conclusions 

EPA  has  issued  Notices  of  intent  to 
Suspend  on  the  date*  iadicated.  Any 
further  information  regarding  these 


Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  Noveml>er  27, 1991. 
Michael  M.  StaM, 

Director.  Office  of  Compliance  Monitoring. 
(PR  Doc.  91-29609  Filed  12-10-91:  8:45  am] 
MUJN6  COW  UW-tO-P 

lOPTS-59925;  FRL  4007-4] 

Certain  Chemicals:  Prenuuiufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  Section  5{aHl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
PR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  3  sudi  PMN(s)  and  provides  a 
summary  of  each. 
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DATES:  Close  of  review  periods: 

Y  92-64,     December  12, 1991. 

Y  92-65.  92-66,     December  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545.  401  M  St..  SW.,  Washington,  DC, 
20460,  (202)  554-1404,  TDD  (202)  554- 
0531. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconHdential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  P\lNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  exrludi.ng  legal  holidays. 

V9a-«4 

Importer.  Mitsubishi  Kasei  America 
Inc. 

Chemical.  (G)  Polycarbonate. 

Use/Import.  (G)  Copying  material. 
Import  range:  300-400  kg/yr. 

Toxicity  Data.  Mutagenicity:  negative. 

Y92-eS 

Manufacturer.  NX  International  Inc. 

Chemical.  (G)  Polymer  of  styrene, 
meihacrylic  acid,  methyl  methacrylate  2- 
(2-ethoxyethoxy)  ethanol,  and  maleic 
anhydride. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

YB2-«« 

Manufacturer.  Confidential. 

Chemical.  (S)  Cyclic  resin  fomers; 
dicyclopenadione;  aromatic  napha; 
para-tent  butylphenol  rosole. 

Use/Production.  (S)  Printing  ink 
vehicle.  Prod,  range:  80,000-90.000  kg/yr. 

Dated:  December  5, 1991. 
Steven  Newburg-Rina, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

IFR  Doc  m-29610  Filed  12-10-91;  8:45  am] 
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IOPTS-51778;  FRL  4007-3] 

Certain  Chemicals;  Premanufacture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  27  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  92-194,  92-195,     February  4. 1992. 

P  92-196,  92-197,     February  5, 1992. 

P  92-198,  92-199.  92-200,     February  9. 
1992. 

P  92-215.  92-216,  92-217.     February 
12. 1992. 

P  92-218.  92-219,  92-220,  92-221.  92- 
222.     February  15, 1992. 

P  92-223,  92-224,  92-225.  92-226,  92- 
227.  92-228.  92-229,     February  16, 1992. 

P  92-230,  92-231,  92-233,     February 
17. 1992. 

P  92-234,  92-235,     February  18. 1992. 

Written  comments  by: 

P  92-194.  92-195,     January  5, 1992. 

P  92-196,  92-197.     January  6, 1992. 

P  92-198,  92-199.  92-200,     January  10, 
1992. 

P  92-215,  92-216,  92-217.     January  13, 
1992. 

P  92-218,  92-219,  92-220.  92-221.  92- 
222,     January  16. 1992. 

P  92-223.  92-224,  92-225,  92-226.  92- 
227.  92-228,  92-229,     January  17. 1992. 

P  92-230.  92-231.  92-233.     January  18. 
1992. 

P  92-234,  92-235.     January  19, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51780)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Rm.  L-100.  Washington.  DC. 
20460,  (202)  260-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW..  Washington.  DC 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 


P  92-194 

Importer  E.I.  Du  Pont  De  Nemours  & 
Co. 

Chemical.  (C)  Acetal  resin.  ^ 

Use/Import.  (G)  Film  forming  polymer. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit). 

P 92-195 

Manufacturer.  Confidential. 
Chemical.  (G)  Silicate  compound. 
Use/Production.  (C)  Metal  treatment 
chemical.  Prod,  range:  Confidential. 

P  92-196 

Importer.  Confidential. 

Chemical.  {£)  Cyclohexanol.2-(l.l- 
dimethyl-ethyl)-4-methyl-.  acetate. 

Use/Import.  (S)  Perfumer  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative  species 
(guinea  pig). 

P 92-197 

Importer.  Confidential. 

Chemical.  (G)  Aroma  chemical. 

Use/Import.  (G)  Aroma  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.200  mg/kg  species  (rat).  Static 
acute  toxicity:  time  EC50  48hl2.63  mg/1 
species  (daphnia  magna).  Eye  irritation: 
moderate  species  (rabbit).  Skin 
irritation:  slight  species  (rabtiit). 
Mutagenicity:  negative.  Skin 
sensitization:  positive  species  (guinea 
pig)- 

P 92-198 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Production.  (G)  Binder 
ingredient.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  sensitization: 
positive  species  (guinea  pig). 

P 92-199 

Manufacturer.  Akzo-Lanchem. 

Chemical.  (G)  Polyurethane  polyol. 

Use./Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential. 

P 92-200 

Manufacturer.  R.T.Vanderbilt 
Company.  Inc. 

Chemical.  (G)  Barium 
alkylarylsulfonate. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 


nesday,  December  11,  1991  /  Notices 


before 
:ommences. 
for  section 
notices  are 
lie  published  in 
SAay  13. 1983  (48 
nnounces  receipt 
ovides  a 

periods: 
bruary  4, 1992. 
bruar>  5, 1992. 
100.     February  9. 

117,    February 

:20,  92-221.  92- 

:25.  92-226,  92- 
ibruary  16, 1992. 
133.    February 

bruary  18, 1992. 

nuary  5, 1992. 
nuary  6, 1992. 
:00.  January  10. 

:i7.  January  13, 

120.  92-221,  92- 

•25,  92-226,  92- 
nuary  17, 1992. 
January  18, 


•33. 


nuary  19, 1992. 

mments, 
lent  control 
"  and  the  specific 
sent  to: 

enter  (TS-790), 
ices, 

on  Agency.  401  M 
ishington,  DC, 

ION  CONTACT 

ector, 

ice  Division  (TS- 

bstances, 

on  Agency.  Rm. 

Vashington,  DC 

DD  (202)  554- 

nation:  The 

IS  information 
:onridential 
on  provided  by 
;  PMNs  received 
lonconfidential 
n  the  TSCA 
Z  G004  at  the 
1 8  a.m.  and  noon 
londay  through 
holidays. 


P •2-194 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Co. 

Chemical.  (G)  Acetal  resin. 

Use/Import.  (G)  Film  forming  polymer. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit). 

PS2-1SS 

Manufacturer.  Confidential. 
Chemical.  (G)  Silicate  compound. 
Use/Production.  (C)  Metal  treatment 
chemical.  Prod,  range:  Confidential. 

p  »a-i06 

Importer.  Confidential. 

Chemical.  {£)  Cyclohexanol.2-(l,l- 
dimethyl-ethyl)-4-methyl-,  acetate. 

Use/Import.  (S)  Perfumer  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative  species 
(guinea  pig). 

P 02-197 

Importer.  Confidential. 

Chemical.  (G)  Aroma  chemical. 

Use/Import.  (G)  Aroma  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,200  mg/kg  species  (rat).  Static 
acute  toxicity:  time  EC50  48hl2.63  mg/1 
species  (daphnia  magna).  Eye  irritation: 
moderate  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  positive  species  (guinea 
pig)- 

P 92-198 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Production.  (G)  Binder 
ingredient.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  sensitization: 
positive  species  (guinea  pig). 

P 92-199 

Manufacturer.  Akzo-Lanchem. 

Chemical.  (G)  Polyurethane  polyol. 

Use/Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential. 

P  92-200 

Manufacturer.  R.T.Vanderbilt 
Company,  Inc. 

Chemical.  (G)  Barium 
alkylarylsulfonate. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 

P 92-215 

Importer.  Confidential. 
Chemical.  (G)  Diurea. 
Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P 92-216 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of 
polyisocyanate  and  polyols. 

Use/Production.  (G)  Reactive 
elastomer.  Prod,  range:  Confidential. 

P 92-217 

Manufacturer.  The  B.F.  Goodrich 
Company. 

Chemical.  (S)  3-Cyclohexan-l- 
carbonitrile. 

Use/Production.  (S)  Source  of  energy 
and  hydrogen  molecular.  Prod,  range: 
137.000  kg/yr. 

P 92-2 IS 

Manufacturer.  Confidential. 

Chemical  (G)  Amine  salt  of  carboxy 
modified  polymer. 

Use /Production.  (S)  Catalyst  for 
polyurethane  foam.  Prod,  range: 
Confidential. 

P 92-219 

Manufacturer.  International 
Lubricants ,  Inc. 

Chemical.  (S)  Telomerized  rapeseed 
oil  (low  molecular  weight  polymer). 

Use/Production.  (S)  Additive  for 
lubricants.  Prod,  range:  1.000-50.000  kg/ 

yr- 

P  92-220 

Manufacturer.  International 
Lubricants. 

Chemical.  (S)  Telomerized  com 
oil(low  molecular  weight  polymer). 

Use /Production.  (S)  Basestock  for 
lubricants.  Prod,  range:  1.000-50.000  kg/ 
yr. 

P  92-221 

Manufacturer.  International 
Lubricants,  Inc. 

Chemical.  (S)  Telomerized  safflower 
oiI(low  molecular  weight  polymer). 

Use/Production.  (S)  Basestock  for 
lubricants.  Prod,  range:  1.000-50.000  kg/ 
yr. 

P  92-222 

Manufacturer.  International 
Lubricants,  Inc. 

Chemical.  (S)  Dibutyl  phosphate 
adduct  of  telomerized  rapeseed  oil  (low 
molecular  weight  polymer). 


Use/Production.  (S)  Additive  for 
lubricants.  Prod,  range:  1,000-10.000  kg/ 
yr. 

P  92-323 

Importer.  Confidential. 

Chemical.  (G)  Modified  polyamine 
terepetalate. 

Use/Import.  (G)  Resin  for  photocopy 
process.  Import  range:  Confidential. 

P  92-224 

Importer.  Nagase  America 
Corporation. 

Chemical.  (S)  2-(4-{3- 
Ethoxypropyl)ethylamino)-2- 
hydroxybenzoic  acid. 

Use/Import.  (S)  Raw  material  for 
fluorantype  color  former.  Import  range: 
Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  92-22S 

Importer.  Nagase  America 
Corporatiomn. 

Chemical.  (S)  2-(4-(dipentylamino)-2- 
hydroxybenzenyljbenzoic  acid. 

Use/Import.  (G) .  Import  range: 
Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  92-226 

Importer.  Basf  Corporation. 

Chemical  (G)  Condensation  polymer 
of  an  aromatic  sulfonic  acid,  urea, 
aliphatic  aldehyde  and  a  cyclic  acid, 
amide  salt. 

Use/Import.  (G)  Leather  manufacture. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10.000  mg/kg  species  (rat). 
Static  acute  toxicity:  time  LC50  96hl.600 
ppm  species  (golden  orfe).  Eye  irritation: 
none  species  (rabbit).  Skin  irritation: 
none  species  (rabbit). 

P  92-227     > 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical  (G)  Trialkoxy  substituted 
alkane. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-226 

Manufacturer.  Confidential. 

Chemical  (G)  2-Ethyl-2- 
hydroxymethyl-1.3-propanediol,  mixed 
ester  with  straight  chain  and  branched 
C6  and  C«  fatty  acids. 

Use/Production.  (G)  Synthetic 
industrial  lubricant.  Prod,  range: 
Confidential. 

P  92-229 

Importer.  Confidential. 

Chemical  (G)  Trimellitateter. 

Use/Import.  (G)  Lubricant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Eye 


irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit) 

P 92-230 

Manufacturer  Confidential. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (S)  Adhesive/ 
coating.  Prod,  range:  Confidential. 

P  92-231 

Manufacturer.  Confidential. 
Chemical  (G)  Polyurethane. 
Use /Production.  (S)  Adhesive/ 
coating.  Prod,  range:  Confidential. 

P  92-233 

Manufacturer  Confidential. 

Chemical  (G)  Alkenone. 
trialkycycloalkenyl.  dimethyl  acetal. 

Use /Production.  (S)  Site  limited 
intermediate.  Prod,  range:  Confidential. 

P 92-234 

Manufacturer.  Confidential. 

Chemical  (G)  Blocked  polyether 
polyurethane. 

Use/Production.  (S)  Adhesion 
promoter  for  pvc  chip  coatings.  Prod, 
range:  Confidential. 

P  92-23S 

Manufacturer.  Akzo  Lanchem. 

Chemical  (G)  Polyester  resin  solution. 

Use /Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential. 

Dated:  December  5. 1991. 
Steven  Newburg-Rion, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-29611  Filed  12-10-91:  8:45  am] 
BiUJNO  cooc  <«0-Sfr.f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(PR  Docket  No.  91-282;  DA  91-1490] 

Private  Land  Mobile  Radio  Services; 
Utah  Public  Safety  Plan 

AQENCY:  Federal  Communications 

Commission. 

action:  Notice. 


summary:  The  Chief.  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Utah  (Region  41).  As  a 
result  of  accepting  the  Plan  for  Region 
41,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  December  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Betty  Woolford.  Private  Radio  Bureau. 
Policy  and  Planning  Branch.  (202)  632- 
6497. 
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SUPPLEMENTARY  mfOMlATION: 

Order 

Adopted:  November  27. 1991. 
Released:  December  4. 1991. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer 

1.  On  lune  24. 1991,  Region  41  (Utah) 
submitted  its  public  safety  plan  to  the 
Commission  for  review.  The  plan  sets 
forth  the  guidelines  to  be  followed  in 
allotting  spectrum  to  meet  current  and 
future  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  operating  in 
Utah.  On  September  17, 1991,  Utah  filed 
revisions  to  the  plan,  based  on 
conversations  with  the  Conunission's 
staff. 

2.  The  Utah  plan  was  placed  on  Public 
Notice  for  comments  on  September  27, 
1991,  56  FR  50333  {October  4, 1991).  The 
Commission  received  no  comments  in 
this  proceeding. 

3.  We  have  reviewed  the  plan 
submitted  for  Utah  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  ail  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  ctirrent 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Utah. 

4.  Therefore,  we  accept  the  Utah 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Utah  may  commence 
in.'mediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  91-29621  Filed  12-10-01:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreenient(s)  Filed;  Port  Authority  of 
New  York  and  New  Jersey,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  15  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  title 


46  of  the  Code  of  Federal  Regulations. 

Interested  persons  should  consult  this 

section  before  communicating  with  the 

Commission  regarding  a  pending 

agreement. 

Agreement  No.:  224-200542-001. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Sea-Land  Services.  Inc. 
Agreement. 

Parties:  Port  Authority  of  New  York  and 
New  Jersey  Sea-Land  Services.  Inc. 

Synopsis:  The  Agreement,  filed 
November  27. 1991.  provides  for  an 
extension  of  the  period  of  the 
permission  granted  Sea-Land 
Services.  Inc.  to  use  and  occupy  up  to 
approximately  twenty-four  acres  of 
open  area  at  the  Elizabeth-Port 
Authority  Marine  Terminal  for  the 
storage  of  containers  and  chassis.  The 
permission  period  is  extended  for  up 
to  five  calendar  months  following  the 
effective  date  of  the  Agreement. 

Agreement  No.:  224-200597. 

Title:  Husky  Terminal  and  Stevedoring. 
Inc.  Agreement. 

Parties:  Cooper/T.  Smith  Stevedoring 
Company,  Inc.  International 
Transportation  Service,  Inc. 

Synopsis:  The  Agreement,  filed 
November  29. 1991,  provides  for  the 
maintenance  of  a  separate  and 
distinct  entity  for  the  purpose  of 
providing  stevedoring  and  terminal 
services  in  the  Pacific  Northwest  of 
the  United  States.  The  new  entity,  a 
joint  venture  arrangement,  will  fix  its 
own  rates  and  adhere  to  the  port  of 
Tacoma  or  other  tariffs  where 
applicable. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  5, 1991. 
Joseph  C.  Polking. 
Secretary. 

[FR  Dot  91-29558  Filed  12-10-91;  9:45  am) 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  7100-01281 

Bank  Holding  Company  Reporting 
Requirements 

AGENCYrBoard  of  Governors  of  the 

Federal  Reserve  System 

action:  Agency  Forms  Under  Review 

BACKGROUND:  Notice  is  hereby  given  of 
preliminary  approval  and  a  request  for 
public  comment  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  of  changes  to  the  bank  holding 
company  reporting  requirements 
identified  below,  under  delegated 
authority  from  the  Office  of 
Management  and  Budget  (OMB),  as  per 


5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public.)  The  changes  to  the  reporting 
requirements  are  to  be  effective  with  the 
March  31, 1992,  reporting  date. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8, 1992. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.and  5:15  p.m.,  except 
as  provided  in  §  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
summary:  Under  the  Bank  Holding 
Company  Act  of  1958,  as  amended,  the 
Board  is  responsible  for  the  supervision 
and  regulation  of  all  bank  holding 
companies.  The  Board  has  given  initial 
approval  to  the  revisions  of  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  Million  or 
More  or  with  More  Than  One  Subsidiary 
Bank  (FR  Y-9C;  OMB  No.  7100-0128)  as 
well  as  two  other  bank  holding  company 
reports.*  The  Federal  Reserve  proposes 
to  collect  twelve  new  line  items  on  the 
Consolidated  Financial  Statements  (FR 
Y-9C).  In  addition,  the  Federal  Reserve 
proposes  to  merge  the  two  versions  of 
Schedule  HC-B.  Loans  and  Lease 
Financing  Receivables,  into  one  version 
and  to  merge  the  abbreviated  version  of 
Schedule  HC-I  with  the  more  detailed 
version  of  Schedule  HC-I,  Risk-Based 
Capital,  for  holding  companies  with 
total  consolidated  assets  of  $1  billion  or 
more.  The  clarifications  proposed  for  the 
other  reports  would  result  in  three  new 
reporting  items. 

In  addition,  if  the  Federal  Financial 
Examination  Council  revises  the 
commercial  bank  Reports  of  Condition 
and  Income  for  the  March  1992  reporting 
date,  the  Federal  Reserve  will  submit  a 


'The  other  reports  being  revised  are  the  Parent 
Company  Only  Financial  Statements  for  Bank 
ttolding  Companies  With  Total  Consolidated  Assets 
of  SloO  Million  or  More,  or  With  More  Than  One 
Subsidiary  Bank  (FR  Y-9LP:  OMB  No.  7100-0128) 
and  the  Parent  Company  Only  Financial  Statements 
for  One  Bank  Holding  Ciompanics  with  Totnl 
Consolidated  Assets  of  Less  Than  $150  Million  fPR 
Y9SP:  OMB  No.  7100-0128). 


esday,  December  11,  1991  /  Notices 


Regulations. 
1  consult  this 
ating  with  the 
pending 

42-001. 

ew  Yoric  and 

Services,  Inc. 

New  Yori<  and 
Jervices.  Inc. 
t.  filed 
ivides  for  an 

of  the 
i-Land 

d  occupy  up  to 
four  acres  of 
eth-Port 
linal  for  the 
nd  chassis.  The 
;tended  for  up 
i  following  the 
[reement. 
97. 
d  Stevedoring, 

Stevedoring 
ional 
,  Inc. 
t.  filed 

vides  for  the 
"ate  and 
urpose  of 
ind  terminal 
Northwest  of 
new  entity,  a 
ent,  will  fix  its 
o  the  port  of 
where 

aritime 


0-m:  9:45  am) 


rrEM 


Reporting 


ors  of  the 

nder  Review 

ereby  given  of 

I  a  request  for 

)ard  of 

Reserve 

bank  holding 

ements 

elegated 

of 

(OMB),  as  per 


5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public.)  The  changes  to  the  reporting 
requirements  are  to  be  effective  with  the 
March  31, 1992,  reporting  date. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8, 1992. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.and  5:15  p.m.,  except 
as  provided  in  {  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  281.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
summary:  Under  the  Bank  Holding 
Company  Act  of  1956,  as  amended,  the 
Board  is  responsible  for  the  supervision 
and  regulation  of  all  bank  holding 
companies.  The  Board  has  given  initial 
approval  to  the  revisions  of  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  Million  or 
More  or  with  More  Than  One  Subsidiary 
Bank  (FR  Y-9C:  OMB  No.  7100-0128)  as 
well  as  two  other  bank  holding  company 
reports.*  The  Federal  Reserve  proposes 
to  collect  twelve  new  line  items  on  the 
Consolidated  Financial  Statements  (FR 
Y-9C).  In  addition,  the  Federal  Reserve 
proposes  to  merge  the  two  versions  of 
Schedule  HC-B,  Loans  and  Lease 
Financing  Receivables,  into  one  version 
and  to  merge  the  abbreviated  version  of 
Schedule  HC-I  with  the  more  detailed 
version  of  Schedule  HC-I,  Risk-Based 
Capital,  for  holding  companies  with 
total  consolidated  assets  of  $1  billion  or 
more.  The  clarifications  proposed  for  the 
other  reports  would  result  in  three  new 
reporting  items. 

In  addition,  if  the  Federal  Financial 
Examination  Council  revises  the 
commercial  bank  Reports  of  Condition 
and  Income  for  the  March  1992  reporting 
date,  the  Federal  Reserve  will  submit  d 


'The  other  reports  being  revised  are  the  Parent 
Company  Only  Financial  Statements  for  Bank 
Holding  Companies  With  Total  Consolidated  Assets 
of  $150  Million  or  More,  or  With  More  Than  One 
Subsidiary  Bank  (FR  Y-9LP:  OMB  No.  7100-0128) 
and  the  Parent  Company  Only  Financial  Statements 
for  One  Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  Lets  Than  $150  Million  (FR 
Y9SP:  OMB  No.  710OO128). 


separate  proposal  to  make  comparable 
revisions,  where  applicable,  for  the 
March  1992  FR  Y-9C  reporting  date.  The 
additional  modifications  would  reflect 
the  Board's  policy  of  maintaining,  to  the 
extent  possible,  bank  holding  company 
reporting  requirements  that  are 
consistent  with  the  commercial  bank 
reports. 

Revisions  Approved  under  OMB 
Delegated  Authority — the  Approval  of 
the  Collection  of  the  Following  Reports 

1.  FR  Y-9C  (OMB  No.  7100-0128), 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  with  Total 
Consolidated  Assets  of  $150  million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank; 

This  report  is  to  be  filed  by  all  bank 
holding  companies  that  have  total 
consolidated  assets  of  $150  million  or 
more  and  by  all  multibank  holding 
companies  regardless  of  size.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9C,  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  are  subsidiaries 
of  another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d]  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  by  S  211.23(b)  of  Regulation  K. 
The  revised  report  is  to  be  implemented 
on  a  quarterly  basis  as  of  March  31, 
1992,  with  a  submission  date  of  45  days 
after  the  "as  of  date. 

Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
with  Total  Consohdated  Assets  of  $150 
million  or  More,  or  With  More  Than  One 
Subsidiary  Bank. 

Agency  Form  Number:  FR  Y-9C 

OMB  Docket  Number:  7100-0128 

Frequency:  Quarterly 

Reporters:  Bank  Holding  Companies 

Annual  Reporting  Hours:  180,528 

Estimated  A  verage  Hours  per 
Response:  Range  from  5  to  1,200  hours 

Number  of  Respondents:  1,688 

Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.S.C.  1844)  and  part  of 
the  information  is  given  confidential 
treatment.  Confidential  treatment  is  not 
routinely  given  to  the  remaining 
information  on  the  form.  However, 
confidential  treatment  for  the  remaining 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

2.  FR  Y-9LP  (OMB  No.  7100-0128). 
Parent  Company  Only  Financial 
Statements  for  Bank  Holding  Companies 
with  Total  Consolidated  Assets  of  $150 


million  or  More,  or  With  More  Than  One 
Subsidiary  Bank; 

This  report  is  to  be  filed  on  a  parent 
company  only  basis  by  all  bank  holding 
companies  that  have  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank.  Bank 
holding  companies  of  any  size  that  are 
controlled  by  another  bank  holding 
company  that  has  total  consolidated 
assets  of  $150  million  or  more,  or  have 
more  than  one  subsidiary  bank  must  file 
the  FR  Y-9LP.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FR  Y-9LP,  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  have  been  granted  a 
hardship  exemption  by  the  Board  under 
section  4(d)  of  the  Bank  Holding 
Company  Act  and  foreign  banking 
organizations  as  defined  by  §  211.23(b) 
of  Regulation  K.  This  report  is  to  be 
submitted  with  the  consolidated 
financial  statements  required  above. 
The  revised  report  is  to  be  implemented 
on  a  quarterly  basis  as  of  March  31, 
1992,  with  a  submission  date  of  45  days 
after  the  "as  of  date. 

Report  Title:  Parent  Company  Only 
Financial  Statements  for  Bank  Holding 
Companies  with  Total  Consolidated 
Assets  of  $150  Million  or  More,  or  With 
More  Than  One  Subsidiary  Bank. 
Agency  Form  Number:  FR  Y-9LP 
OMB  Docket  Number:  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  32,474 
Estimated  A  verage  Hours  per 
Response:  Range  from  2  to  13.5  hours 
Number  of  Respondents:  1.933 
Small  businesses  are  affected. 
The  information  collection  is 
mandatory  (12  U.S.C.  1844).  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However, 
confidential  treatment  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

3.  FR  Y-9SP  (OMB  No.  7100-0128). 
Parent  Company  Only  Financial 
Statements  for  One  Bank  Holding 
Companies  With  Total  Consolidated 
Assets  of  Less  Than  $150  Million; 

This  report  is  to  be  filed  by  all  one- 
bank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million.  The  revised  report  is  to  be 
implemented  on  a  semi-annual  basis  as 
of  June  30, 1992,  with  a  submission  date 
of  45  days  after  the  "as  of  date.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9SP,  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  have  been 
granted  a  hardship  exemption  by  the 


Board  under  section  4(d)  of  the  Bank 
Holding  Company  Act  and  foreign 
banking  organizations  as  defined  by 
§  211.23(b)  of  Regulation  K. 

Report  Title:  Parent  Company  Only 
Financial  Statements  for  One  Bank 
Holding  Companies  With  Total 
Consolidated  Assets  of  Less  Than  $150 
Million. 
Agency  Form  Number  FR  Y-9SP 
OMB  Docket  Number  100^128 
Frequency:  Semiannual 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  28,854 
Estimated  A  verage  Hours  per 
Response:  Range  from  1.5  to  6.0  hours 
Number  of  Respondents:  4,439 
Small  businesses  are  affected. 
The  information  collection  is 
mandatory  (12  U.S.C.  1844).  Confidential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However, 
confidential  treatment  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephen  M.  Lovette.  Manager,  Policy 
Implementation,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3622)  or  Arleen  Lustig,  Supervisory 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2987).  The  following  individuals  may  be 
contacted  with  respect  to  issues  related 
to  the  Paperwork  Reduction  Act  of  1980; 
Stephen  Siciliano,  Special  Assistant  to 
the  General  Counsel  for  Administrative 
Law.  Legal  Division.  (202/452-3920); 
Frederick  J.  Schroeder,  Chief,  Financial 
Reports,  Division  of  Research  and 
Statistics  (202-452-3829):  and  Gary 
Waxman,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION:  The 
Board  of  Governors  of  the  Federal 
Reserve  System  has  given  preliminary 
approval  under  delegated  authority  from 
the  Office  of  Management  and  Budget 
(OMB)  to  the  revisions  in  the  following 
reports.  The  reports  are: 

1.  FR  Y-9C  (OMB  No.  7100-0128).  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  Million  or 
More  or  With  More  Than  One 
Subsidiary  Bank; 

2.  FR  Y-9LP  (OMB  No.  7100-0128).  the 
Parent  Company  Only  Financial 
Statements  for  Bank  Holding  Companies 
With  Total  Consolidated  Assets  of  $150 
Million  or  More,  or  With  More  Than 
One  Subsidiary  Bank; 

3.  FR  Y-9SP  (OMB  No.  7100-0128).  the 
Parent  Company  Only  Financial 
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Statements  for  One  Bank  Holding 
Companies  With  Total  Consolidated 
Assets  of  Less  Than  $150  Million. 

The  FR  Y-9C  consolidated  flnancial 
statements  are  filed  by  the  large  bank 
holding  companies  and  those  with  more 
than  one  subsidiary  bank.  The  report 
includes  a  balance  sheet,  income 
statement,  and  statement  of  changes  in 
equity  capital  with  supporting  schedules 
providing  information  on  securities, 
loans,  highly-leveraged  transactions, 
risk-based  capital,  deposits,  interest 
sensitivity,  average  balances,  off- 
balance  sh^et  activities,  past  due  loans, 
and  loan  charge-offs  and  recoveries.  The 
parent  company  statement,  FR  Y-9IJ'.  is 
filed  by  the  large  companies  that  also 
file  the  FR  Y-9C.  The  FR  Y-glJ'  contains 
a  balance  sheet  and  income  statement 
with  a  supporting  schedule  on 
investments  in  subsidiaries,  a  statement 
of  cash  flows  and  other  selected  items. 
The  parent  company  statement,  FR  Y- 
9SP,  is  filed  by  one  bank  holding 
companies  with  total  consolidated 
assets  of  less  than  $150  million.  The  FR 
Y-9SP  contains  a  balance  sheet  and 
income  statement.  The  reporting 
requirements  approved  by  the  Board  are 
listed  above  under  Proposal  Approved 
under  OMB  Delegated  Authority-the 
Approval  of  the  Collection  of  the 
Following  Reports. 

The  FR  Y-9  reports  historically  have 
been,  and  continue  to  be,  the  primary 
source  of  financial  information  on  bank 
holding  companies  and  their  nonbanking 
activities  between  on-site  inspections. 
Financial  information,  as  well  as  ratios 
developed  from  the  Y  series  of  reports, 
are  used  to  detect  emerging  financial 
problems,  to  review  performance  for 
pre-inspection  analyses,  to  evaluate 
bank  holding  company  mergers  and 
acquisitions,  and  to  analyze  a  holding 
compa:v.  's  overall  financial  condition 
and  performance  as  part  of  the  Federal 
Reserve  System's  overall  analytical 
effort.  The  revisions  to  the  bank  holding 
company  reporting  requirements  over 
the  last  several  years  have  been 
directed  towards  (a)  strengthening  the 
Federal  Reserve's  ability  to  monitor 
risk-taking  between  on-site  inspections, 
(b)  identifying  supervisory  problems  at 
an  earlier  stage,  and  (c)  monitoring  the 
bank  holding  companies'  capital 
adequacy. 

The  Federal  Reserve  proposes  to  add 
several  new  line  items  to  the  FR  Y 
reports.  The  added  information  provided 
by  these  items  will  enable  the  Federal 
Reserve  to  adjust  the  calculations  for 
risk-based  capital  in  accordance  with 
the  technical  amendments  to  the  Risk- 
Based  Capital  Guidelines  (12  CFR  225 
appendix  A)  approved  by  the  Federal 


Reserve  in  August  1991  and  to  calculate 
the  leverage  ratio  for  bank  holding 
companies  with  Section  20  securities 
underwriting  subsidiaries.  Moreover,  the 
additional  items  will  provide  the  Federal 
Reserve  with  information  needed  to 
respond  to  Congressional  questions  and 
to  estabhsh  statistical  support  for 
supervisory  decisions. 

On  the  FR  Y-9C,  the  Federal  Reserve 
also  proposes  to  merge  the  abbreviated 
Schedule  HC-1,  Risk-Based  Capital,  for 
holding  companies  with  consolidated 
assets  between  $150  million  and  $1 
billion  with  the  version  of  Schedule  HC- 
1  for  companies  of  $1  billion  or  more  and 
to  merge  the  two  versions  of  Schedule 
HC-B,  Loans  and  Lease  Financing 
Receivables,  to  simplify'  reporting  and 
analysis  of  the  data. 

Report  Form  Revislotw 
FR  Y-9C 

The  Board  has  approved  the  follo%ving 
changes  to  the  consolidated  bank 
holding  company  financial  statements 
(FR  Y-9C): 

1. Merge  the  following  schedules: 

a.  Combine  the  two  versions  of 
Schedule  HC-B,  Loans  and  Lease 
Financing  Receivables.  Bank  holding 
companies  with  domestic  offices  only 
would  be  required  to  submit  the  version 
of  Schedule  HC-B  now  filed  by  holding 
companies  with  domestic  and  foreign 
offices. 

b.  Combine  the  abbreviated  version  of 
Schedule  HC-I,  Risk-Based  Capital 
Abbreviated,  with  the  version  of 
Schedule  HC-I  for  bank  holding 
companies  with  total  consolidated 
assets  of  $1  billion  or  more.  All  top-tier 
bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  would  be  required  to  submit  the 
more  detailed  version  of  Schedule  HC-1. 

2.  Add  a  line  item  to  each  of  the 
memoranda  sections  of  Schedules  HC- 
A,  Securities,  and  HC-B,  Loans  and 
Lease  Financing  Receivables  as  follows: 

a.  "Debt  securities  restructured  and  in 
compliance  with  modified  terms  if  the 
restructured  obligation  yields  a  market 
rate,"  and 

b.  "Loans  and  lease  financing 
receivables  restructured  and  in 
compliance  with  modified  terms  if  the 
restructured  obligation  yields  a  market 
rate." 

3.  Add  three  memoranda  items  to 
Schedule  HC-F,  Off-Balance  Sheet 
Items: 

a.  "Mortgages  sold  with  recourse  that 
incur  no  capital  charge." 

b.  "Mortgages  sold  with  recourse  prior 
to  October  12, 1990." 

c.  "Participations  in  unused 
commitments." 


4.  Add  three  line  items  to  Schedule 
HC-G,  Memoranda: 

a.  Add  an  item,  to  be  completed  only 
by  the  top-tier  bank  holding  company, 
that  will  request  confirmation  that  all 
reportable  changes  in  holding  company 
structure  have  been  reported  on  the 
Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-6A;  OMB  No.  7100-0124)  and  a 
name  of  an  official  of  the  BHC 
responsible  for  confirmation. 

b.  Add  a  free  form  item  to  collect 
information  on  assets  (other  than  cash 
items  in  process  of  collection  and 
reciprocal  demand  balances  with 
depository  institutions)  that  have  been 
offset  against  liabilities  when  a  "right  of 
offset"  exists  as  defined  by  Generally 
Accepted  Accounting  Principles  (GAAP) 
and  on  defeased  assets. 

c.  Add  an  item  for  "Income  earned  but 
not  collected." 

5.  Revise  item  1  in  Schedule  HC-IC, 
Additional  Detail  on  Capital 
Components  as  follows: 

a.  Item  l.a,  "Perpetual  preferred  stock 
eligible  for  inclusion  in  Tier  1  capital" 

(1)  Item  l.a(l),  "Nonciunulative 
perpetual  preferred  stock" 

(2)Item  l.a(2).  "Cumulative  perpetual 
preferred  stock" 

b.  Item  l.b,  "Auction  rate  preferred 
stock  and  other  perpetual  preferred 
stock  deemed  by  the  Federal  Reserve  to 
be  eligible  for  Tier  2  capital  only" 

6.  Add  two  items  to  Schedule  HC-J, 
Risk-Based  Capital  excluding  Securities 
A^iliates: 

a.  Add  an  item  to  Part  HI,  Additional 
Capital  Components,  "Unsecured 
commitments  (including  unsecured  loan 
facilities)  to  the  Section  20  securities 
affiliates  from  the  parent  bank  holding 
company  or  its  subsidiaries." 

b.  Add  a  line  item  to  the  Memoranda 
section  of  Schedule  HC-J  that  would 
require  bank  holding  companies  to 
report  their  quarterly  average  assets  as 
of  the  reporting  date,  excluding  the 
assets  of  the  Section  20  securities 
underwriting  a^iliate. 

FR  Y-9LP 

The  Federal  Reserve  proposes  to 
make  the  following  revisions  to  the 
Parent  Company  Only  Financial 
Statements  for  Bank  Holding  Companies 
With  $150  Million  or  More  in  Total 
Consolidated  Assets  or  With  More  Than 
One  Subsidiary  Bank  (FR  Y-9LP): 

Clarify  the  reporting  of  cash  and 
balances  due  from  depository 
institutions  by  collecting  all  cash  and 
balances  due  from  depository 
institutions  in  item  1,  but  in  two  parts. 
Item  l.a  would  be  "Cash  and  balances 
due  from  unrelated  depository 
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4.  Add  three  line  items  to  Schedule 
HC-G.  Memoranda: 

a.  Add  an  item,  to  be  completed  only 
by  the  top-tier  bank  holding  company, 
that  will  request  confirmation  that  all 
reportable  changes  in  holding  company 
structure  have  been  reported  on  the 
Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-6A;  OMB  No.  7100-0124)  and  a 
name  of  an  official  of  the  BHC 
responsible  for  confirmation. 

b.  Add  a  free  form  item  to  collect 
information  on  assets  (other  than  cash 
items  in  process  of  collection  and 
reciprocal  demand  balances  with 
depository  institutions)  that  have  been 
offset  against  liabilities  when  a  "right  of 
offset"  exists  as  defined  by  Generally 
Accepted  Accounting  Principles  (GAAP) 
and  on  defeased  assets. 

c.  Add  an  item  for  "Income  earned  but 
not  collected."* 

5.  Revise  item  1  in  Schedule  HC-IC, 
Additional  Detail  on  Capital 
Components  as  follows: 

a.  Item  l.a,  "Perpetual  preferred  stock 
eligible  for  inclusion  in  Tier  1  capital" 

(1)  Item  l.a(l),  "Noncumulative 
perpetual  preferred  stock" 

(2)Item  l.a(2),  "Cumulative  perpetual 
preferred  stock" 

b.  Item  l.b,  "Auction  rate  preferred 
stock  and  other  perpetual  preferred 
stock  deemed  by  the  Federal  Reserve  to 
be  eligible  for  Tier  2  capital  only" 

6.  Add  two  items  to  Schedule  HC-J. 
Risk-Based  Capital  excluding  Securities 
Affiliates: 

a.  Add  an  item  to  Part  HI,  Additional 
Capital  Components,  "Unsecured 
commitments  (including  unsecured  loan 
facilities)  to  the  Section  20  securities 
affiliates  from  the  parent  bank  holding 
company  or  its  subsidiaries." 

b.  Add  a  line  item  to  the  Memoranda 
section  of  Schedule  HC-J  that  would 
require  bank  holding  companies  to 
report  their  quarterly  average  assets  as 
of  the  reporting  date,  excluding  the 
assets  of  the  Section  20  securities 
underwriting  affiliate. 

FR  Y-9LP 

The  Federal  Reserve  proposes  to 
make  the  following  revisions  to  the 
Parent  Company  Only  Financial 
Statements  for  Bank  Holding  Companies 
With  $150  Million  or  More  in  Total 
Consolidated  Assets  or  With  More  Than 
One  Subsidiary  Bank  (FR  Y-9LP): 

Clarify  the  reporting  of  cash  and 
balances  due  from  depository 
institutions  by  collecting  all  cash  and 
balances  due  from  depository 
institutions  in  item  1.  but  in  two  parts. 
Item  l.a  would  be  "Cash  and  balances 
due  from  unrelated  depository 
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institutions."  and  item  l.b  would  be 
"Cash  and  balances  due  from  depositor^' 
institutions  directly  or  indirectly  owned 
or  controlled  by  the  parent  bank  holding 
company."  The  revised  item  9.a  would 
be  reported  only  by  lower-tier  bank 
holding  companies. 

FR  Y9SP 

The  Federal  Reserve  proposes  to 
make  the  following  revisions  to  the 
Parent  Company  Only  Financial 
Statements  for  One  Bank  Holding 
Companies  With  Less  Than  $150  Million 
in  Total  Consolidated  Assets  (FR  Y- 
9SP}: 

a.  Clarify  the  reporting  of  cash  and 
balances  due  from  depository 
institutions  by  collecting  all  cash  and 
balances  due  from  depository 
institutions  in  item  1,  but  in  two  parts. 
Item  l.a  would  be  "Cash  and  balances 
due  from  unrelated  depository 
institutions,"  and  item  l.b  would  be 
"Cash  and  balances  due  from  depositors- 
institutions  directly  or  indirectly  owned 
or  controlled  by  the  parent  bank  holding 
company."  Item  8.a  would  be  deleted  as 
a  result  of  this  change  and  item  8.b 
would  become  item  8. 

b.  Add  an  item,  which  is  to  be 
completed  only  by  the  top-tier  bank 
holding  company,  that  will  request 
confirmation  that  all  reportable  changes 
in  holding  company  structure  have  been 
reported  on  the  Bank  Holding  Company 
Report  of  Changes  in  Investments  and 
Activities  (FR  Y-6A)  and  a  name  of  an 
official  of  the  BHC  responsible  for 
confirmation. 

Legal  Status  And  ConfidentUifity 

The  reports  are  required  by  law  (12 
U.S.C.  1844(c)  and  (b)  and  §  225.5(b)  of 
Regulation  Y.  12  CFR  225.5(b)). 

The  Federal  Reserve  System  has  not 
considered  the  data  in  these  reports  to 
be  confidential.  However,  a  bank 
holding  company  may  request 
confidential  treatment  pursuant  to 
section  (b)(4).  (b)(6).  and  (b)(8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4).  (b)(6).  and  (b)(8)).  Section 
(b)(4)  provides  exemption  for  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential."  Section  (b)(6) 
provides  exemption  for  "personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
cleady  unwarranted  invasion  of 
personal  privacy."  Section  (b)(8) 
exempts  matters  that  are  "contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by.  on  behalf 
of.  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions." 


However,  column  A  and  Memoranda 
item  2  of  Schedule  HC-H.  Past  Due  and 
Nonaccrual  Loans.  Lease  Financing 
Receivables.  Placements,  and  Other 
Assets,  and  all  items  of  Schedule  HC-K. 
Highly-Leveraged  Transactions,  have 
been  accorded  confidentiality  by  the 
Federal  Reserve  System  pursuant  to 
sections  (b)(4).  (b)(6).  and  (b)(8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4).  552(b)(6).  and  552(b)(8)). 

Regulatory  FlexibiUty  Act  Analysis 

The  Board  certifies  that  the  bank 
holding  company  reporting  requirements 
are  not  expected  to  have  a  significant 
economic  impact  on  small,  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Small  bank  holding  companies  are 
required  to  report  semiannually,  rather 
than  quarteriy,  as  is  required  for  more 
complex  or  larger  companies.  The 
reporting  requirements  for  the  small 
companies  require  significantly  less 
information  to  be  submitted  than  the 
amount  of  information  required  of 
multibank  or  large  bank  holding 
companies.  Additionally,  the  reporting 
requirements  allow  for  reporting  of  less 
detail  for  the  smaller  companies  on  the 
approved  items. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  5. 1991. 
WilUam  W.  \VUe«. 
Secretary  of  the  Board. 
(FR  Doc  91-29568  Filed  12-10-^;  8:45  am| 

BIUJMG  COOE  ttlC-tl-f 


Michael  F.  Burkart.  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  5 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  22S.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  t>e  received 
not  later  than  December  31, 1991. 

A.  Feilerai  Reten.'e  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director. 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco.  California  94105: 

1.  Michael  F.  Burkart,  Carmichael, 
California;  Mark  L  Friedman. 
Carmichael.  California:  )ohn  M.  (ackson. 
Elk  Grove.  Califomai;  Merrill  L  Dubach. 
Carmichael,  California:  |effrey  A. 
Hallsten,  Sacramento,  California: 
Tommy  A).  Poirier.  Carmichael. 
California:  and  Fred  Harrold, 
Sacramento.  California:  to  acquire 
between  17.15  and  21.33  percent  of  the 
voting  shares  of  Placer  Bancorporation, 
Roseville,  California,  and  thereby 
indirectly  acquire  Placer  Bank  of 
Commerce.  Roseville.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decemt)er  5, 1991. 
Jennifer  |.  lohuMMi. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-29566  Filed  IZ-lO-Bl:  8:45  am) 
BHJJNQ  cooc  mo-ei-F 

Independence  Bancorporation,  Inc.,  et 
al.;  Fonnations  o^,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  CompaniM 

The  companies  listed  in  Ais  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  fi 
223.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1642(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \iew8  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  31, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Independence  Bancorporation,  Inc., 
Independence,  Iowa;  to  merge  with  First 
State  Bancorporation,  Fredrickburg, 
Iowa,  and  thereby  indirectly  acquire 
Northeast  Iowa  National  Bank,  Sumner. 
Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Wilton  Holding  Company,  Wilton. 
North  Dakota;  to  become  a  bank  holding 
company  by  acquiring  at  least  81 
percent  of  the  voting  shares  of  First 
State  Bank  of  Wilton.  Wilton.  North 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  5, 1991. 
lennifer ).  |ohiuon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29567  Filed  12-10-«1;  8:45  am) 

BILUNQ  COOC  UlO-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Abuse  and  Neglect  Prevention 
and  Treatment;  Proposed  Research 
and  Demonstration  Priorities  for  Fiscal 
Year  1992 

agency:  Administration  for  Children 
and  Families  (ACF).  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Notice  of  Proposed  Fiscal  Year 
1992  Child  Abuse  and  Neglect  Research 
and  Demonstration  Priorities  for  the 
Administration  for  Children  and 
Families. 

summary:  This  notice  identifies 
proposed  priorities  for  research  on  the 
causes,  prevention,  identification  and 
treatment  of  child  abuse  and  neglect;  on 
appropriate  and  effective  investigative, 
administrative  and  judicial  procedures 
with  respect  to  cases  of  child  abuse;  and 
for  demonstration  or  service  programs 
and  projects  designed  to  prevent, 
identify  and  treat  child  abuse  and 
neglect. 

Comments  on  these  priorities  and 
suggestions  for  other  topics  are  invited. 
The  actual  solicitation  of  grant 
applications  will  be  published 
separately,  at  a  later  date,  in  the  Federal 
Register  .  Solicitations  for  contracts  will 


be  announced  in  the  Commerce 
Business  Daily.  No  proposals,  concept 
papers  or  other  forms  of  applications 
should  be  submitted  at  this  time. 

Section  105(a)(2)(B)  of  the  Child 
Abuse  Prevention  and  Treatment  Act  of 
1988  (the  Act),  as  amended,  requires  the 
Department  to  publish  proposed 
priorities  for  research  and 
demonstration  activities  for  the  purpose 
of  soliciting  comments  from  the  public, 
including  individuals  knowledgeable  in 
the  field  of  prevention  and  treatment  of 
child  abuse  and  neglect.  Final  priorities 
will  reflect  consideration  of 
recommendations  received  from  the 
Held  in  response  to  this  notice. 
DATES:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  February  10. 1992. 
ADODESSES:  Comments  should  be  sent 
to:  Wade  F.  Horn.  Commissioner, 
Administration  of  Children.  Youth  and 
Families,  Attention:  National  Center  on 
Child  Abuse  and  Neglect,  P.O.  Box  1182. 
Washington.  DC  20013,  (202)  245-0347. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  is  located  in  the 
Administration  on  Children,  Youth  and 
Families  of  the  Administration  for 
Children  and  Families. 

NCCAN  conducts  activities  designed 
to  assist  and  enhance  national,  State 
and  community  efforts  to  prevent, 
identify  and  treat  child  abuse  and 
neglect.  These  activities  include: 
Conducting  research  and 
demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  and  providing  grants  to 
eligible  States  for  developing, 
strengthening  and  carrying  out  child 
abuse  and  neglect  prevention  and 
treatment  programs  and  programs 
relating  to  the  investigation  and 
prosecution  of  child  abuse  cases.  In 
addition,  the  legislatively  mandated 
Advisory  Board  on  Child  Abuse  and 
Neglect  and  the  Inter-Agency  Task 
Force  on  Child  Abuse  and  Neglect 
produce  periodic  reports  regarding  child 
abuse  and  neglect  activities. 

Pursuant  to  section  105(a)(2)(B)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act  of  1988  (the  Act),  as  amended,  this 
notice  identifies  proposed  priorities  for 
research  on  the  causes,  prevention, 
identification  and  treatment  of  child 
abuse  and  neglect;  on  appropriate  and 
effective  investigative,  administrative 
and  judicial  procedures  with  respect  to 
cases  of  child  abuse;  and  for 
demonstration  or  service  programs  and 


projects  designed  to  prevent,  identify, 
and  treat  child  abuse  and  neglect.  It  also 
identifies  proposed  topics  to  be 
discussed  in  symposia  to  be  convened 
during  fiscal  year  (FY)  1992.  The 
proposed  demonstration  and  service 
projects  include  priorities  for  innovative 
programs  and  other  projects  which  show 
promise  for  addressing  issues  related  to 
child  maltreatment.  Final  research  and 
demonstration  priorities  and  symposia 
topics  will  take  into  consideration 
public  comments.  The  solicitation  for 
grant  applications  will  be  published  at  a 
later  date  in  the  Federal  Register. 
solicitations  for  contracts  will  appear 
later  in  the  Commerce  Business  Daily. 
In  addition  to  projects  funded  under 
priority  areas  selected  as  a  result  of  this 
announcement.  NCCAN  intends  to 
continue  funding  for: 

•  The  Clearinghouse  on  Child  Abuse 
and  Neglect  Information; 

•  The  Clearinghouse  on  Family 
Violence  Information; 

•  The  National  Information 
Clearinghouse  for  Infants  With 
Disabilities  and  Life  Threatening 
Conditions;  and 

•  The  implementation  of  a  national 
data  collection  and  analysis  program  for 
collecting  data  from  official  State 
reports  on  child  abuse  and  neglect,  as 
required  by  Section  105(b)  of  the  Act. 

Moreover,  NCCAN  will  continue  to 
support  a  competitively  awarded 
contract  to  examine  the  incidence  and 
prevalence  of  child  abuse  and  neglect. 
NCCAN  also  intends  to  support  a 
competitively  awarded  contract  to  plan 
and  conduct  the  Tenth  National 
Conference  on  Child  Abuse  and  Neglect, 
which  will  take  place  in  FY  1993.  Other 
planned  procurements  include  an 
evaluation  of  the  nine  NCCAN-funded 
demonstration  projects  for  community- 
based  prevention  of  physical  child 
abuse  and  neglect,  and  a  synthesis  of 
the  results  of  research  and 
demonstration  projects  addressing 
neglectful  families. 

NCCAN  will  continue  to  support 
grants  awarded  in  FY  1991  in  response 
to  the  Federal  Register  announcement 
for  the  Emergency  Child  Abuse 
Prevention  Services  Grant  program 
designed  to  provide  services  to  children 
whose  parents  are  substance  abusers. 

NCCAN  is  also  actively  pursuing 
Interagency  Agreements  to  address 
collaborative  efforts  with  members  of 
the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect.  Examples  include 
an  agreement  with  the  Maternal  and 
Child  Health  Bureau  for  the 
development  of  child  protective  services 
infrastructures  with  the  Pacific  Basin 
jurisdictions,  and  an  agreement  with  the 
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projects  designed  to  prevent,  identify, 
and  treat  child  abuse  and  neglect.  It  also 
identifies  proposed  topics  to  be 
discussed  in  symposia  to  be  convened 
during  fiscal  year  (FYJ 1992.  The 
proposed  demonstration  and  service 
projects  include  priorities  for  innovative 
programs  and  other  projects  which  show 
promise  for  addressing  issues  related  to 
child  maltreatment.  Final  research  and 
demonstration  priorities  and  symposia 
topics  will  take  into  consideration 
public  comments.  The  solicitation  for 
grant  applications  will  be  published  at  a 
later  date  in  the  Federal  Register, 
solicitations  for  contracts  will  appear 
later  in  the  Commerce  Business  Daily. 
In  addition  to  projects  funded  under 
priority  areas  selected  as  a  result  of  this 
announcement,  NCCAN  intends  to 
continue  funding  for: 

•  The  Clearinghouse  on  Child  Abuse 
and  Neglect  Information; 

•  The  Clearinghouse  on  Family 
Violence  Information; 

•  The  National  Information 
Clearinghouse  for  Infants  With 
Disabilities  and  Life  Threatening 
Conditions;  and 

•  The  implementation  of  a  national 
data  collection  and  analysis  program  for 
collecting  data  from  official  State 
reports  on  child  abuse  and  neglect,  as 
required  by  Section  105(b)  of  the  Act. 

Moreover,  NCCAN  will  continue  to 
support  a  competitively  awarded 
contract  to  examine  the  incidence  and 
prevalence  of  child  abuse  and  neglect. 
NCCAN  also  intends  to  support  a 
competitively  awarded  contract  to  plan 
and  conduct  the  Tenth  National 
Conference  on  Child  Abuse  and  Neglect, 
which  will  take  place  in  FY  1993.  Other 
plarmed  procurements  include  an 
evaluation  of  the  nine  NCCAN-funded 
demonstration  projects  for  community- 
based  prevention  of  physical  child 
abuse  and  neglect,  and  a  synthesis  of 
the  results  of  research  and 
demonstration  projects  addressing 
neglectful  families. 

NCCAN  will  continue  to  support 
grants  awarded  in  FY  1991  in  response 
to  the  Federal  Register  announcement 
for  the  Emergency  Child  Abuse 
Prevention  Services  Grant  program 
designed  to  provide  services  to  children 
whose  parents  are  substance  abusers. 

NCCAN  is  also  actively  pursuing 
Interagency  Agreements  to  address 
collaborative  efforts  with  members  of 
the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect.  Examples  include 
an  agreement  with  the  Maternal  and 
Child  Health  Bureau  for  the 
development  of  child  protective  services 
infrastructures  with  the  Pacific  Basin 
jurisdictions,  and  an  agreement  with  the 


Bureau  of  Indian  Affairs  for  the 
development  of  a  child  protective 
services  curricula  with  a 
multidisciplinary  focus  on  child  abuse 
and  neglect  in  Indian  colleges  and 
institutions  of  higher  learning.  The  Task 
Force  has  also  provided  the  information 
for  the  recently  completed  report.  A 
Guide  to  Funding  Resources  for  Child 
Abuse  and  Neglect  and  Family  Violence 
Programs,  which  is  available  through  the 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information  and  the 
Clearinghouse  on  Family  Violence 
Information. 

II.  Recent  Research  and  Demonstration 
Topics 

Recently  funded  research  and 
demonstration  projects  supported  by 
NCCAN  in  FYs  1990  and  1991  have 
addressed  the  following  topics: 

NCCAN  Priority  Areas  Funded  in  FY 
1990 

Researc/t  Projects 

•  Joint  Law  Enforcement/Child 
Protective  Ser\'ice8  Investigations  of 
Reports  of  Child  Maltreatment; 

•  Psychological  Impact  of  Child 
Maltreatment; 

•  Empirical  Evaluations  of  Treatment 
Approaches  for  Child  Victims  of 
Physical  or  Sexual  Abuse;  and 

•  Field  Initiated  Research  for  Child 
Abuse  and  Neglect. 

Demonstration  Projects 

•  Synthesis  and  Utilization  of  Results 
of  "Child  Victims  as  Witnesses" 
Projects; 

•  Review  of  Existing  Training  for 
fudges  to  Improve  the  Criminal  and  Civil 
Court  Intervention  Process  in  Child 
Sexual  Abuse  Cases; 

•  Strengthening  of  Leadership  and 
Resources  for  Cultural  Competence  in 
Child  Abuse  and  Neglect;  and 

•  National  Conference  on  Child 
Abuse  and  Neglect. 

NCCAN  Priority  Areas  Funded  in  FY 
1991 

Research  Projects 

•  Research  on  Juvenile  Sexual 
Offenders; 

•  Graduate  Research  Fellowships  in 
Child  Abuse  and  Neglect:  and 

•  Field  Initiated  Research  on  Child 
Abuse  and  Neglect. 

Demonstration  Projects 

•  Collaborative  Arrangements 
Between  State  Child  Welfare  Agencies 
and  State  Title  IV-A  Agencies  to  Train 
|ob  Opportunity  and  Basic  Skills  (|OBS) 
Participants  to  Work  as  Child  Protective 
Services  Paraprofessionais;  and 


•  National  Resource  Centers  on  Child 
Abuse  and  Neglect. 

NCCAN  has  also  funded  grants  in 
earlier  fiscal  years  for  five-year  periods 
that  are  currently  ongoing.  Examples 
include  the  nine  demonstration  projects 
for  Community-Based  Prevention  of 
Physical  Child  Abuse  and  Neglect  and 
the  Consortium  for  Longitudinal  Studies. 
The  planning  phase  was  successfully 
completed  and  the  first  five-year 
implementation  phase  for  the 
Consortium  for  Longitudinal  Studies  of 
Child  Maltreatment  has  been  initiated. 
NCCAN  plans  to  continue  and  expand 
support  for  the  Consortium  for 
Longitudinal  Studies. 

Two  other  projects  funded  by  NCCAN 
in  FY  1988  and  FY  1989  respectively  as 
resources  for  the  field  are  the  National 
Data  Archive  on  Child  Abuse  and 
Neglect  and  the  Status  of  Measurement 
Development  in  the  Study  of  Child 
Abuse  and  Neglect.  More  detailed 
information  on  prior  and  continued 
projects  supported  by  NCCAN  as  well 
as  other  studies  on  child  maltreatment 
are  available  through  the  Clearinghouse 
on  Child  Abuse  and  Neglect 
Information.  P.O.  Box  1182,  Washington. 
DC  20013. 

IIL  Proposed  Child  Abuse  and  Neglect 
Research  and  DemonstratioD  Priorities 
for  FY  1992 

The  Administration  for  Children  and 
Families  (ACF)  solicits  comments  and 
suggestions  concerning  each  of  the 
proposed  priorities  and  symposia  topics 
for  FY  1992  described  below.  We  also 
solicit  suggestions  for  areas  not  covered 
in  this  announcement  but  which  are 
timely  and  relate  to  specific  needs  in  the 
field  of  child  abuse  and  neglect.  Any 
suggestions  for  new  priorities  or  topics 
should  keep  in  mind  the  issues  already 
being  addressed  in  current  projects,  as 
listed  above.  Comments  should  also 
build  on  the  current  base  of  knowledge 
in  child  abuse  and  neglect  and  its 
prevention,  identification  and  treatment. 
Knowledge  gained  through  proposed 
research  and  demonstration  priorities 
should  lead  to  improved  services  for 
children  and  families  and  increase  the 
knowledge  in  the  field.  As  specified  in 
the  proposed  priority  areas,  we  intend  to 
pay  special  attention  to  issues  of  ethnic 
and  cultural  relevance  in  the  design  of 
demonstration  projects  and  research 
studies  as  well  as  in  the  development  of 
measures,  evaluation  and  objectives. 

All  applicants  for  research  priority 
areas,  including  those  for  Graduate 
Research  Fellowships  in  Child  Abuse 
and  Neglect  must  provide  an  Assurance 
of  Human  Subjects  Protection  as 
reflected  in  the  process  described  in  the 
HHS  Form  596.  All  applicants  will  be 


expected  to  address  the  ethical  issues 
pertaining  to  the  projects  they  are 
proposing. 

All  successful  applicants  will  be 
expected  to  follow  an  NCCAN- 
suggested  format  in  the  preparation  of 
final  program  reports  in  order  to  achieve 
broader  dissemination  and  successful 
utilization  of  findings  by  policymakers, 
practitioners,  and  researchers.  The 
review  process  for  applications  that  are 
to  be  submitted  in  response  to  the  final 
announcement  will  continue  to  be  that 
of  peer  review. 

Since  the  amount  of  Federal  funds 
available  for  new  grants  in  FY  1992  is 
dependent  on  Congressional 
appropriations,  respondents  are 
encouraged  to  recommend  how 
proposed  issues  should  be  prioritized. 

No  acknowledgement  will  be  made  of 
the  comments  submitted  in  response  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  reviewed  and 
given  thoughtful  consideration  in  the 
preparation  of  the  final  funding 
priorities  for  child  abuse  and  neglect 
activities  in  FY  1992.  Copies  of  the  final 
program  announcement  will  be  sent  to 
all  persons  who  comments  on  these 
proposed  priorities. 

A.  Proposed  Research  Priorities 

The  proposed  research  priority  areas 
have  been  developed  as  the  result  of 
information  and  suggestions  received 
from  the  field  including  NCCAN- 
sponsored  symposia,  the  NCCAN 
Research  Grantees  Meeting,  and 
Hearings  convened  by  the  Advisory 
Board  on  Child  Abuse  and  Neglect 

NCCAN  plans  to  continue  building  on 
recommendations  made  at  the  meetings 
described  above.  We  recognized  the 
importance  of  longer  timeframes  with 
suitable  funding  levels  to  enable 
projects  to  both  initiate  and  conclude 
studies  with  appropriate  products  and 
processes  for  the  dissemination  of 
findings.  We  propose  that  all  applicants 
include  plans  to  prepare  data  sets 
according  to  sound  documentation 
practices  to  ensure  the  potential  of  these 
data  sets  for  subsequent  use  by  other 
researchers.  We  also  encourage  the  use 
of  common  data  collection  instruments 
across  studies  where  applicable. 

1.  Field  Initiated  Research  for  Child 
Abuse  and  Neglect 

The  generation  of  new  knowledge  that 
promotes  an  understanding  of  cntical 
issues  in  child  abuse  and  neglect  is 
essential  in  order  to  improve  prevention, 
identification  and  treatment.  This 
priority  area  proposes  to  support  new 
research  designed  to  carry  out  the 
legislative  responsibilities  established 
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for  the  National  Center  on  Child  Abuse 
and  Neglect  by  the  Child  Abuse 
Prevention  and  Treatment  Act  of  1988. 
as  amended.  These  responsibilities 
include  the  conduct  of  research  on  the 
causes,  prevention,  identification  and 
treatment  of  child  abuse  and  neglect; 
and  appropriate  and  effective 
investigative,  administrative  and 
judicial  procedures  with  respect  to  cases 
of  child  abuse,  particularly  child  sexual 
abuse. 

Research  areas  to  be  addressed  are 
those  that  will  expand  the  current 
knowledge  base,  build  on  prior  research, 
contribute  to  practice  and  provide 
insights  into  new  approaches  to  the 
prevention  and  treatment  of  child 
maltreatment.  The  areas  include,  but  are 
not  limited  to,  mediators  and 
mechanisms  in  the  intergenerational 
transmission  of  family  processes  that 
lead  to  or  prevent  child  maltreatment, 
spousal  abuse  and  family  dysfunction; 
the  linkages  between  child 
maltreatment,  sibling  abuse  and  spousal 
violence;  the  role  of  neighborhood  safety 
factors  in  the  etiology  and  reporting  of 
child  abuse  and  neglect;  cultural  factors 
in  maltreatment  and  the  child  protective 
services'  (CPS)  system  response;  clients' 
perceptions  and  follow-up  of  service 
referrals  provided  by  CPS  or  related 
agencies,  including  how  service  needs 
are  identified  and  factors  that  promote 
client  follow-up  and  effective  utilization 
of  service  referrals;  the  relationship 
between  two  or  more  risk  conditions 
(e.g.,  disabilities,  substance  abuse] 
among  family  members  and  child 
maltreatment;  the  unique  issues  of  the 
youth  population,  including 
identification  of  successful  strategies 
utilized  for  the  prevention  of 
maltreatment  and  averting  of 
victimization  as  well  as  successful 
approaches  to  bolstering  teenage 
credibility  in  the  reporting  of 
maltreatment;  and  effective 
administrative  procedures  for  the 
identification,  handling  and  treatment  of 
child  abuse  cases. 

The  proposed  research  studies  should 
be  designed  to  address  current  and 
emerging  issues  that  have  direct 
application  to  the  field  of  child  abuse 
and  neglect. 

2.  Graduate  Research  Fellowships  in 
Child  Abuse  and  Neglect 

The  research  community  has 
highlighted  the  need  to  draw  new 
researchers  into  the  field  of  child  abuse 
and  neglect.  NCCAN  proposes  to 
continue  support  for  individual 
fellowships  for  doctoral  candidates  to 
complete  dissertations  addressing 
critical  issues  in  child  abuse  and 
neglect. 


NCCAN  seeks  to  expand  the  research 
capacity  of  the  field  by  encouraging 
more  students  to  seek  careers  in  child 
abuse  and  neglect  research  through  the 
granting  of  graduate  fellowships  for 
doctoral  candidates  to  complete  their 
dissertations.  The  questions  to  be 
addressed  and  issues  to  be  studied  for 
graduate  fellowships  are  those  related, 
but  not  limited,  to  the  Priority  Area  on 
Field  Initiated  Research  for  Child  Abuse 
and  Neglect.  Applicants  will  be 
expected  to  identify  any  Hmitations  in 
carrying  out  the  research  (e.g..  obtaining 
the  sample)  or  potential  barriers  to  the 
completion  of  the  study.  When  the  study 
proposed  is  to  be  part  of  ongoing 
research  at  the  institution,  the  study 
must  be  clearly  distinguished  from  the 
other  research. 

Students  seeking  these  Graduate 
Research  Fellowships  must  be  enrolled 
as  doctoral  candidates  in  their 
sponsoring  institutions  and  provide 
documentation  that  the  institution's 
dissertation  committee  has  accepted  the 
research  proposal.  Proposals  submitted 
by  sponsoring  institutions  must  include 
candidates'  resumes  ouUining  education, 
employment  experience  and 
publications.  Information  should  also  be 
included  on  the  academic  status  of  the 
candidate.  A  letter  of  support  from  a 
sponsoring  faculty  member  must  be 
provided  for  each  doctoral  candidates 
seeking  a  Fellowship.  All  required 
assurances  and  certifications,  including 
Certification  of  Protection  of  Human 
Subjects  Assurances,  are  expected  to  be 
part  of  the  application. 

While  an  individual  is  considered  to 
be  the  beneficiary  of  the  grant  support, 
awards  would  be  made  to  eligible 
institutions  on  behalf  of  qualified 
candidates.  To  be  eligible  to  administer 
such  a  grant  on  behalf  of  the  student,  the 
institution  must  be  fully  accredited  by 
one  of  the  regional  institutional 
accrediting  commissions  recognized  by 
the  U.S.  Secretary  of  Education  and  the 
Council  on  Postsecondary 
Accreditation.  Students  attending 
Historically  Black  Colleges  and 
Universities,  Native  American 
institutions  of  higher  learning,  and  other 
institutions  of  higher  learning  with  a 
history  of  serving  Hispanic  and  Asian 
populations  are  encouraged  to  apply. 
There  are  no  overhead  costs  allowed  for 
this  program.  The  full  amount  of  the 
stipend  is  to  go  directly  to  the  graduate 
student.  No  more  than  two  awards  per 
institution  will  be  made.  Awards  would 
be  for  a  twelve-month  period  and  would 
be  used  to  cover  stipends,  dependent 
allowances,  university  fees  and  major 
costs  for  conducting  the  proposed  study 
project,  including  any  necessary  travel. 


3.  Research  on  the  Non-Offending 
Parent  of  Victims  of  Intrafamilial  Sexual 
Abuse 

Intrafamilial  abuse  affects  all 
members  of  the  family  that  experience 
it.  The  literature  refiects  considerable 
discussion  and  research  on  the  impact 
of  intrafamilial  sexual  abuse  on  the 
child  victim,  the  appropriate  actions  to 
be  taken  regarding  the  perpetrator  and 
the  treatment  to  be  provided  to  the 
family.  Key  to  the  healing  of  the  child 
victim  is  the  role  that  the  non-offending 
parent  plays  at  disclosure,  treatment, 
disposition  and  beyond.  Although  there 
are  cases  where  the  non-offending 
parent  is  the  father,  this  priority  area 
focuses  on  the  maternal  non-offending 
parent  of  the  child  victim  of  intrafamilial 
sexual  abuse. 

Discussions  in  the  literature  describe 
the  mother  of  the  incest  victim  in  a 
variety  of  ways,  often  negative.  She  has 
been  characterized  as  weak, 
unassertive,  and  over-dependent  by 
Zephan,  1982.  The  mother's  depression, 
illness,  or  absence  have  been  cited  as 
risk  factors  for  the  abuse  to  occur, 
(Pecora,  in  press).  At  least  one 
researcher  has  suggested  that  the 
mother  could  prevent  disclosure  of 
abuse,  (Kohn,  1987).  Others  suggest  that 
non-offending  mothers  have  personality 
difficulties  that  make  it  difficult  for  them 
to  protect  their  children,  (Cammaert, 
1988). 

This  priority  area  intends  to  build  on 
current  research  on  the  factors  that 
contribute  to  an  understanding  of  why 
some  mothers  of  child  sexual  abuse 
victims  are  supportive  and  others  are 
not.  In  order  to  plan  treatment  for  this 
population,  it  is  important  to  look  at 
factors  that  may  assist  the  mothers  in 
supporting  their  children  both  upon 
disclosure  and  through  the  numerous 
interviews  and  investigations  conducted 
by  a  variety  of  professionals  involved  in 
the  case.  The  family  may  also 
experience  changes  in  financial  and 
living  conditions  as  a  result  of  the 
perpetrator  being  removed  from  the 
home.  These  changes  place  a  great 
strain  on  the  mother  at  a  time  when  the 
victim  and  other  children  most  need  a 
stable  and  nurturing  environment. 

NCCAN  is  interested  in  supporting 
studies  to  further  explore  the  variables 
that  promote  maternal  support. 
Information  is  needed  on  the 
characteristics  of  the  non-offending 
parent  and  the  family  composition,  her 
background  and  own  victimization 
experiences,  her  perceptions  of  and 
relationship  to  her  child,  her  attitudes 
toward  treatment  for  her  child,  herself 
and  the  perpetrator.  This  research 
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3.  Research  on  the  Non-Offending 
Parent  of  Victims  of  Intrafamilial  Sexual 
Abuse 

Intrafamilial  abuse  affects  all 
members  of  the  family  that  experience 
it.  The  literature  reflects  considerable 
discussion  and  research  on  the  impact 
of  intrafamilial  sexual  abuse  on  the 
child  victim,  the  appropriate  actions  to 
be  taken  regarding  the  perpetrator  and 
the  treatment  to  be  provided  to  the 
family.  Key  to  the  healing  of  the  child 
victim  is  the  role  that  the  non-offending 
parent  plays  at  disclosure,  treatment, 
disposition  and  beyond.  Although  there 
are  cases  where  the  non-offending 
parent  is  the  father,  this  priority  area 
focuses  on  the  maternal  non-offending 
parent  of  the  child  victim  of  intrafamilial 
sexual  abuse. 

Discussions  in  the  literature  describe 
the  mother  of  the  incest  victim  in  a 
variety  of  ways,  often  negative.  She  has 
been  characterized  as  weak, 
unassertive,  and  over-dependent  by 
Zephan,  1982.  The  mother's  depression, 
illness,  or  absence  have  been  cited  as 
risk  factors  for  the  abuse  to  occur, 
(Pecora,  in  press).  At  least  one 
researcher  has  suggested  that  the 
mother  could  prevent  disclosure  of 
abuse,  (Kohn,  1987).  Others  suggest  that 
non-offending  mothers  have  personality 
difficulties  that  make  it  difHcult  for  them 
to  protect  their  children,  (Cammaert, 
1988). 

This  priority  area  intends  to  build  on 
current  research  on  the  factors  that 
contribute  to  an  understanding  of  why 
some  mothers  of  child  sexual  abuse 
victims  are  supportive  and  others  are 
not.  In  order  to  plan  treatment  for  this 
population,  it  is  important  to  look  at 
factors  that  may  assist  the  mothers  in 
supporting  their  children  both  upon 
disclosure  and  through  the  numerous 
interviews  and  investigations  conducted 
by  a  variety  of  professionals  involved  in 
the  case.  The  family  may  also 
experience  changes  in  flnancial  and 
living  conditions  as  a  result  of  the 
perpetrator  being  removed  from  the 
home.  These  changes  place  a  great 
strain  on  the  mother  at  a  time  when  the 
victim  and  other  children  most  need  a 
stable  and  nurturing  environment. 

NCCAN  is  interested  in  supporting 
studies  to  further  explore  the  variables 
that  promote  maternal  support. 
Information  is  needed  on  the 
characteristics  of  the  non-offending 
parent  and  the  family  composition,  her 
background  and  own  victimization 
experiences,  her  perceptions  of  and 
relationship  to  her  child,  her  attitudes 
toward  treatment  for  her  child,  herself 
and  the  perpetrator.  This  research 
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should  contribute  to  a  theoretical 
framework  for  different  types  of 
specialized  treatment  approaches  for  the 
non-offending  parent  that  will  enable 
her  to  provide  for  the  well-being  of  the 
child  victim. 

B.  Proposed  Demonstration  and  Service 
Priorities 

1.  Infrastructure  for  the  Support  of 
Research  in  Child  Abuse  and  Neglect 

NCCAN  has  initiated  a  multifaceted 
approach  to  the  conduct  of  research  and 
the  support  of  sound  research  strategies 
particularly  relevant  to  the  critical 
issues  in  the  child  abuse  and  neglect 
field.  Toward  this  end,  a  nineteen-month 
grant  has  been  awarded  to  the  National 
Academy  of  Sciences  National  Research 
Council  to  conduct  a  comprehensive 
review  and  synthesis  of  research  on 
child  abuse  and  neglect  and  recommend 
research  priorities  for  the  next  decade. 
The  study  will  be  accomplished  through 
the  convening  of  a  multidisciplinary 
panel  of  distinguished  scientists  under 
the  auspices  of  the  Committee  on  Child 
Development  and  Research  Policy  of  the 
Commission  on  Behavioral  and  Social 
Sciences. 

At  the  same  time,  this  announcement 
sets  forth  NCCAN's  intent  to  continue 
support  for  field  initiated  research  and 
graduate  research  fellowships  to 
stimulate  knowledge  building  and 
increase  the  numbers  of  researchers 
entering  the  field  of  child  abuse  and 
neglect.  As  well,  NCCAN  plans  to 
conduct  a  symposium  on  how  to  bridge 
the  identified  gaps  between  research 
and  practice. 

Further,  the  NCCAN-funded 
Consortium  for  Longitudinal  Studies,  in 
its  initial  implementation  year,  is 
spawning  the  first  multidisciplinary 
collaborative  effort  of  its  kind  in  this 
field  among  research  scientists  to 
address  questions  about  the  life  course 
of  at-risk  and  child  maltreating  families. 
These  studies  are  designed  to  contribute 
to  the  knowledge  of  the  etiology  and 
ecology  of  child  abuse  and  neglect. 
Already,  the  Consortium  has 
contributed  to  a  common  set  of  data 
collection  instruments  for  use  by  other 
researchers  in  the  field  where  applicable 
and  is  setting  standards  for  uniformity 
in  research  methods  and  data  collection 
procedures.  NCCAN  also  convenes  an 
annual  meeting  of  research  grantees 
which  provides  a  forum  for  researchers 
to  share  findings,  major 
accomplishments  and  problems 
encountered. 

In  this  priority  area,  NCCAN  proposes 
to  ensure  funding  for  the  other 
components  of  an  infrastructure 
identified  as  critical  for  the  support  of 


research  in  child  abuse  and  neglect. 
Examples  include  a  national  archive  for 
processing  and  housing  quality  data 
sets;  a  directory  of  measures  used  in 
studies  of  child  abuse  and  neglect; 
approaches  for  systematically 
addressing  the  methodological  problems 
and  legal  and  ethical  issues  in 
conducting  research  studies  of  child 
maltreatment;  and  other  critical  gaps  in 
the  infrastructure  for  supporting 
research.  Each  of  these  components  is 
discussed  in  further  detail  below. 
NCCAN  recognizes  the  need  to 
provide  support  for  a  national  archive 
for  child  abuse  and  neglect  data.  There 
are  several  functions  that  a  national 
archive  can  perform  for  researchers  in 
the  field  of  child  abuse  and  neglect. 
While  a  major  fimttion  is  to  process, 
house,  and  preserve  quality  data  sets 
from  studies  on  child  abuse  and  neglect, 
an  archive  also  plays  a  critical  role  in 
setting  standards  and  establishing  good 
practices  for  the  documentation  of  data 
sets.  Establishing  such  procedures 
enables  data  to  be  more  readily  and 
easily  shared  with  other  researchers  and 
provides  the  additional  capacity  for 
further  and  secondary  analyses.  A 
centralized  archive  can  also  facilitate 
collaboration  among  researchers  for 
knowledge  building,  and  encourage  new 
researchers  into  the  field. 

Another  important  component  for 
facilitating  research  is  through  current 
information  on  measures  and 
instruments  used  in  conducting  studies 
on  child  maltreatment.  NCCAN 
proposes  to  provide  support  for  building 
on  and  expanding  the  current 
computerized  directory  and  related 
resources  on  measures  used  in  studies  of 
the  prevention,  identification,  and 
treatment  of  child  abuse  and  neglect.  It 
is  important  that  timely  information  be 
available  or  how  and  what  instruments 
have  been  utilized,  what  the  strengths 
and  weaknesses  of  the  measures  are 
and  under  what  circumstances  they 
might  be  best  utilized.  These  resources 
enable  collaboration  among  researchers 
through  the  use  of  common  batteries  of 
known  measures  across  studies  where 
applicable,  thereby  enhancing  the 
knowledge  building  capacity  of  the  field. 
This  work  would  also  contribute  to  the 
identification  of  the  unmet  needs  for 
instruments  and  the  development  of  new 
measures. 

NCCAN  seeks  to  identify  and  address 
the  most  critical  methodological 
problems  and  legal  and  ethical  issues 
encountered  in  the  conduct  of  research 
in  the  study  of  child  abuse  and  neglect. 
There  is  the  need  for  state-of-the-art 
information  on  these  problems  and 
issues.  This  may  be  accomphshed 
through  the  convening  of  technical 


conferences  of  workshops,  the 
preparation  of  technical  papers  or 
commission  of  monographs  on  given 
topics,  and  the  development  of  packages 
and  instructional  papers  on  exemplary 
procedures.  This  component  should 
contribute  to  the  knowledge  building 
capacity  of  the  field  both  in  the  use  of 
sounder  techniques  and  in  the 
development  of  new  ones  to  address 
critical  research  questions. 

NCCAN  invites  the  field  to  identify 
other  critical  gaps  in  the  infrastructure 
for  supporting  research  and  those  areas 
needed  to  enhance  the  capacity  of  the 
field  to  conduct  research  in  child  abuse 
and  neglect. 

2.  Field  Initiated  Demonstration 
Programs  to  Address  Child  Abuse  and 
Neglect 

NCCAN  is  interested  in  supporting  the 
development  of  innovative  approaches 
to  combating  child  maltreatment  The 
development  of  these  demonstrations 
must  be  documented  and  include  a 
strong  evaluation  component.  There  Is  a 
critical  need  to  know  what  programs 
work  for  whom,  where  and  under  what 
circumstances.  There  is  the  further  need 
to  have  the  capacity  to  replicate  sound 
and  effective  child  abuse  and  neglect 
prevention  and  treatment  programs. 

Demonstration  areas  to  be  addressed 
are  those  that  will  expand  the  capacity 
of  the  field  in  the  prevention, 
identification  and  treatment  of  child 
abuse  and  neglect.  These  would  include 
replications  of  successful  approaches  to 
address  other  populations  under  a  given 
sponsor  in  other  geographical  locations; 
full  implementation  of  successful  pilot 
program;  and  trying  out  a  new  approach 
to  a  continuing  problem  or  addressing  a 
new  area.  Examples  include 
collaborative  efforts  between  child 
abuse  and  neglect  and  family  violence 
programs;  comprehensive  school-based 
programs  to  serve  children  with 
disabilities,  adolescent  youth,  or  low- 
income  families  to  risk  of  child 
maltreatment;  collaborative  efforts  for 
establishing  a  neighborhood-based 
program  of  services  for  assisting  self- 
referred  parents  in  a  non-punitive 
manner  replication  of  child  advocacy 
centers;  and  establishment  of  a 
comprehensive  integrated  services 
delivery  system. 

3.  Culturally  Sensitive  Prevention 
Demonstration  Programs  for  Servicing 
Populations  of  Different  Cultures  at  Risk 
for  Child  Maltreatment 

Many  parents  belong  to  cultures  with 
differing  child  rearing  customs, 
attitudes,  traditions,  practices  and 
cultural  norms.  Among  these 
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populations  are  recent  immigrants 
including  Hispanic  and  Amerasian 
families,  Southeast  Asian  refugees  as 
well  as  migrant  workers  and 
geographically  isolated  populations. 

This  priority  area  proposes  to  address 
culturally  sensitive  prevention 
demonstrations  aimed  at  improving  the 
level  of  family  functioning  in  these 
groups.  Demonstrations  may  include 
parenting  programs,  the  provision  of 
appropriate  social  and  health  services, 
and  educational  efforts  that  deal  with 
parents'  fears  of  losing  their  cultures, 
customs  and  traditions. 

The  proposed  demonstrations  should 
provide  documentation  in  support  of  the 
issues  being  addressed,  detail  the 
specific  intervention  and  timeframes, 
and  describe  their  approaches  to  an 
evaluation  of  the  impacts  of  their 
interventions. 

4.  Model  Approaches  to  Services 
Delivery  to  Combat  Child  Maltreatment 
in  Rural  Communities 

There  is  the  need  to  identify,  develop 
or  adapt  model  approaches  to  services 
delivery  for  children  and  their  families 
residing  in  rural  settings.  These 
approaches  should  build  on  the 
strengths  and  address  the  unique  needs 
of  children  and  families  in  rural 
communities. 

NCCAN  is  interested  in  supporting  the 
development  of  model  programs  for 
services  delivery  to  combat  child 
maltreatment  in  rural  settings.  These 
demonstration  programs  may  be 
adapted  from  or  linked  with  other 
community-based  programs  such  as 
Head  Start,  mental  health  centers,  and 
agricultural  extension  services.  An 
evaluation  component  should  be 
included. 

These  programs  should  be  designed  as 
appropriate  to: 

•  Mobilize  local  public  and  private 
resources  including  employment  and 
housing  services,  churches,  schools, 
businesses  and  service  clubs; 

•  coordinate  community  ser\'ices 
delivery  around  central  sites  such  as 
schools,  libraries  and  community 
centers; 

•  recognize  the  transportation  needs 
for  children  and  their  families; 

•  build  on  natural  relationships  and 
informal  networks  in  the  community; 

•  establish  roving  medical  and  dental 
teams  from  the  county  seats  to 
outstation  sites  in  the  more 
geographically  isolated  areas: 

•  link  up  with  telephone  systems  for 
medical,  mental  health,  social  service, 
and  legal  consultations; 

•  make  use  of  media  including 
newspap^s,  radio  and  television: 


•  make  use  of  self-insLruction  training 
materials  for  families  and  community 
services  providers:  and 

•  provide  home  visiting  programs. 
These  approaches  may  be 

implemented  on  a  multi-county.  Stale  or 
regional  basis. 

C.  Symposia 

In  addition  to  the  above  activities, 
NCCAN  proposes  to  convene  symposia 
in  FY  1992  with  selected  experts  on 
subject  areas  of  critical  concern  to  the 
field  of  child  abuse  and  neglect.  The 
selection  of  topics  for  the  symposia  will 
focus  on  issues  on  which  some  research 
and  demonstration  efforts  have  occurred 
but  for  which  there  is  no  clear  direction 
for  hirther  development. 

The  purpose  of  each  symposium  is  to 
review  what  is  known  to  the  field,  but 
needs  further  exploration,  and  to 
identify  areas  about  which  little  is 
known  and  which  require  closer 
examination.  The  symposia  should 
result  in  recommendations  for  multi- 
year  strategies  to  further  explore  some 
topics  and  to  identify  new  areas  for 
examination.  This  will  be  accomplished 
by  bringing  together  small  groups  of 
selected  experts  who  will  assess  the 
major  issues  and  identify  trends  and 
problems  in  the  field.  Substantive 
reports  of  publishable  quality  will  be 
prepared  based  upon  the  discussions 
during  and  findings  from  the  symposia. 

Comments  are  requested  on  the 
following  symposia  topics  which 
NCCAN  proposed  to  address  in  FY  1992: 

•  Risk  Assessment  in  Child  Protective 
Services  Practice: 

•  Bridging  the  Gap  Between  Research 
and  Practice; 

•  Hospital-Related  Issues  in  Child 
Abuse  and  Neglect: 

•  Intervention  in  Cases  of  Chronic 
Neglect:  and 

•  Law  Enforcement's  Role  in  Physical 
Abuse,  Neglect,  and  Sexual  Abuse 
Intervention. 

In  addition  to  those  cited  above, 
practitioners  and  researchers  are 
encouraged  to  propose  other  relevant 
subjects  for  symposia  deliberations. 

(Catalog  of  Federal  Oomestic  Assiatance 
Program  Number  13.670,  Child  Abuse  and 
Neglect  Prevention  and  Treatment.) 

Dated:  October  7, 1981. 
Wade  F.  Horn, 

Commissioner.  Administration  on  Children, 
Youth  and  Families. 

Approved:  October  18, 1991. 

)o  Anoe  B.  Bamhart, 

Assistant  Secretary  for  Children  and 
Families. 

|FR  Doc.  91-295«8  Filed  12-10-91:  8:45  am] 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
January  1992: 

Name:  HRSA  Aids  Advisory  Committee. 

Time:  January  13-14, 1992,  8:30  a.m. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Rm.  10. 9000 
Rockville  Pike.  Bethesda,  MD  20205. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
education,  patient  care/health  care  delivery 
to  FilV-int'ected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  Discussions  will  be  held 
concerning  the  status  of  Health  Resources 
and  Services  Administration  (HRSA) 
program  activities,  the  impact  of  the  new 
Center  for  Disease  Control  definition  of  AIDS 
on  HRSA  programs,  and  issues  related  to 
standards  of  care  and  information 
dissemination. 

Anyone  requiring  information  regarding  the 
subject  Committee  should  contact  Gilda 
Martoglio.  Acting  Executive  Secretary,  HRSA 
AIDS  Advisory  Committee.  Health  Resources 
and  Services  Administration,  room  14A-21, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20657.  Telephone  (301) 
443-4588. 

Agenda  Items  are  subject  to  change  us 
priorities  dictate. 

Dated:  December  5, 1991. 
Jaclcie  E.  Baum. 

Advisori'  Committee  Management  Officer. 
HRSA.  ' 

|FR  Doc.  91-29580  Filed  12-10-91;  8:45  am] 
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Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
February  1992. 

Name:  Advanced  Genera)  Dentistry 
Review  Committee. 

Date  and  Time:  February  3-5, 1992,  &30 
a.m. 

Place:  Conference  Room  L,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  February  3.  8:30  a.m.-9:30  a.m. 
Closed  for  Remainder  of  Meeting. 

Purpose:  The  Advanced  General  Dentistry 
Review  Committee  shall  review  applications 
from  public  and  nonproHt  private  schools  of 
dentistry  or  accredited  postgraduate  dental 
training  institutions  that  plan,  develop  and 
operate  an  approved  residency  program  or 
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Health  Resources  and  Servtcea 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
January  1992: 

Name:  URSA  Aids  Advisory  Committee. 

Time:  January  13-14, 1992.  8:30  a.m. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Rm.  10, 9000 
Rocicville  Pike.  Bethesda,  MD  20205. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
education,  patient  care/health  care  delivery 
to  HIV-infected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  Discussions  will  be  held 
concerning  the  status  of  Health  Resources 
and  Services  Administration  (HRSA) 
program  activities,  the  impact  of  the  new 
Center  for  Disease  Control  deHnition  of  AIDS 
on  HRSA  programs,  and  issues  related  to 
standards  of  care  and  information 
dissemination. 

Anyone  requiring  information  regarding  the 
subject  Committee  should  contact  Gilda 
Martoglio.  Acting  Executive  Secretary,  HRSA 
AIDS  Advisory  Committee.  Health  Resources 
and  Services  Administration,  room  14A-21, 
Parkiawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-4588. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  5, 1991. 
)aclu«  E.  Baum, 

Advisor^'  Committee  Management  Officer, 
HRSA.  ' 

(FR  Doc.  91-29580  Filed  12-10-91;  MS  amj 
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Adviaory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
February  1992. 

.  Name:  Advanced  General  Dentistry 
Review  Committee. 

Date  and  Time:  February  3-5, 1992,  8:30 
a.m. 

Place:  Conference  Room  L,  Parkiawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  February  3.  8:30  a.m.-9:30  a.m. 
Closed  for  Remainder  of  Meeting. 

Purpose:  The  Advanced  General  Dentistry 
Review  Committee  shall  review  applications 
from  public  and  nonproflt  private  schools  of 
dentistry  or  accredited  postgraduate  dental 
training  institutions  that  plan,  develop  and 
operate  an  approved  residency  program  or 


advanced  educational  program  in  the  general 
practice  of  dentistry,  including  the  support  of 
trainees  in  such  programs  who  plan  to 
specialize  in  the  practice  of  general  dentistry. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
legislative  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed  to 
the  public  on  February  3,  at  9:30  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6).  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Service  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Dr.  Richard  Weaver,  Executive 
Secretary,  Advanced  General  Dentistry 
Review  Committee,  room  8C-15, 
Parkiawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone 
(301)  443-6837. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 
Dated:  December  5, 1991. 

ladcie  E.  Baum, 

Advisory  Committee  Management  Officer, 

HRS.A. 

[FR  Doc.  91-29579  Filed  12-10-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[UT-O60-^2-432O-02] 

Moab  District  Grazing  Advisory  Board 
Meeting 

December  2, 1991. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Moab  District  Grazing  Advisory 

Board  Meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
a  meeting  of  the  Moab  District  Grazing 
Advisory  Board  will  be  held  on  January 
22, 1992.  The  meeting  will  begin  at  10 
a.m.  in  the  2od  floor  conference  room  in 
the  east  wing  of  the  College  of  Eastern 
Utah  Prehistoric  Museum,  155  East  Main 
Street,  Price,  Utah. 

The  agenda  for  the  meeting  will 
mclude: 

1.  Briefing  on  drought  conditions  in 
the  District; 

2.  Briefing  on  how  the  San  Juan  and 
San  Rafael  RMPs  will  be  implemented 
and  time  frames  for  implementation; 

3.  Briefing  on  amendments  to  the 
Grand  RMP; 

4.  Status  of  the  Comb  Wash  CRMP 
and  appeal  by  National  Wildlife 
Federation; 


5.  Prairie  Dog  problems  in  Lisbon 
Valley;  and 

6.  Range  improvement  projects  to  be 
funded  in  FY92  with  8100  funding. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  2:30 
and  3:30  p.m.  on  January  22, 1992  or  file 
written  statements  for  the  Board  s 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management,  P.O.  Box  970.  Moab,  Utah 
84532,  by  January  17, 1992.  Written 
statements  submitted  for  the  Boards 
consideration  should  be  submitted  so 
that  they  are  received  at  the  above 
address  by  January  20, 1992. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available 
within  thirty  (30)  days  following  the 
meeting. 
Kenneth  V.  iUiea. 
Associate  District  Manager. 
[FR  Doc.  91-29613  Filed  12-10-91;  8:45  am) 
BILLINQ  COOE  4310-OO-M 


Notice  of  Realty  Action— Exchange; 
CA 

AOENCY:  Bureau  of  Land  Management. 
Interior,  California  (CA-060-02-31 30-10- 
B004). 

ACTION:  Notice  of  realty  action, 
exchange  of  public  and  private  lands  in 
Kern  County,  CACA  23083,  CACA 
24839,  CACA  27516,  CACA  28636, 
CACA  28699. 

SUMMARY:  The  following  public  lands  in 
Kern  County  have  been  examined  and 
determined  suitable  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  f43  U.S.C.  1716): 

CACA  23083,  Selected  public  lands: 

Mount  Diablo  Meridian,  California 

T.  32S..  R.  38E., 

Sec.  14,  E-^  SEV4  SWV* 

Containing  20  acres  of  pubUc  land,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  in  Kern  County  from 
Maurice  and  Cleo  Robinson. 

CACA  23083  offered  lands: 

Mount  Diablo  Meridian,  Califoraia 

T.  3lS.,  R.  38E.. 

Sec.  21.  N^  SEV4  SWV* 

Containing  20  acres  of  non-federal  lands, 
more  or  less. 

CACA  24839,  selected  public  lands: 
Mount  Diablo  Meridian,  California 

T.  32S.,  R  38E., 
Sec  14,  WV4  SW^  SEV* 


Containing  20  acres  of  public  land,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  in  Kern  County  from  John 
and  Sandra  Jolly. 

CACA  24839,  offered  lands: 

Mount  Diablo  Meridian,  California 

T.  3lS..  R.  38E., 

Sec.  21.  SMi  SEy4  SWV4 

Containing  20  acres  of  non. federal  lands, 
more  or  less. 

CACA  27516,  selected  public  lands: 

Mount  Diablo  Meridian,  California 

T.  32S..  R  38E., 

Sec.  14,  NEy4  NWV4  NEV4 

Containing  10  acres  of  public  land,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  in  Kern  County  from  Johan 
and  Glenna  Farstad. 

CaCA  27516,  offered  lands: 

Mount  Diablo  Mafidian.  Califoniia 

T.  38S..  R.  38E. 

Sec.  16.  NWV4  SWy4  SWV4 

Containing  10  acres  of  non-federal  lands, 
more  or  less. 

CACA  28636,  selected  public  lands: 

Mount  DUblo  Meridian,  California 

T.  32S..  R.  38E. 

Sec.  14.  WV4  EW  SWVi  SEV4 

Contining  10  acres  of  public  land,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  in  Kern  County  from 
Howard  and  Eva  Schwartz. 

CACA  28636  offered  lands: 

Mount  Diablo  Meridian,  California 

T.  31S.,  R.  38E. 

Sec.  27.  SWy4  NWy4  NEV4 

Containing  10  acres  of  non-federal  lands, 
more  or  less. 

CACA  28699,  selected  public  lands: 
Mount  Diablo  Meridian,  California 

T.  32S.,  R.  38E. 

Sec.  14.  NWy4  NWy.  NEy4 

Containing  10  acres  of  public  land,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  in  Kern  County  from  Fred 
and  Veronica  Reinelt. 

CACA  28699.  offered  lands: 

Mount  Diablo  Meridian,  California 
T.  315..  R.  38E, 

Sec.  21.  SEy4Swy4SEy4 

Containing  10  acres  of  non-federal  lanfls. 
more  or  less. 

DATES:  For  a  period  of  45  days  from  the 
date  of  first  publication  of  this  Notice  in 
the  Federal  Register  ,  interested  parties 
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may  submit  comments  to  the  District 
Manager.  California  Desert  District 
Office,  6221  Box  Springs  Boulevard. 
Riverside,  California  92507.  Objections 
will  be  reviewed  by  the  Slate  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Gey.  California  Desert  District 
Office  (714)  697-5352.  Information 
relating  to  these  exchanges  is  available 
for  review  at  the  California  Desert 
District  Office.  6221  Box  Springs 
Boulevard,  Riverside,  California  92507. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchanges  is  to  acquire 
non-fedetal  lands  within  the  designated 
Desert  Tortoise  Research  Natural  Area. 
This  Notice  is  issued  to  provide 
supplementary  information  to  Notice  of 
Realty  Action  CACA  27733.  published  in 
Volume  56,  Number  4,  of  the  Federal 
Register,  January  7, 1991,  which 
segregated  the  selected  public  lands 
until  )anua!7  8, 1993  or  until  issuance  of 
patent,  whichever  occurs  first.  The 
values  of  the  lands  to  be  exchanged  are 
approximately  equal;  equalization  of 
values  required  by  law  will  be  achieved 
by  acreage  adjustments  or  by  cash 
payments  in  amounts  not  to  exceed  25 
percent  of  the  fair  market  value  of  the 
selected  lands.  Lands  transferred  out  of 
federal  ownership  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
(a).  Right  of  way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  Subject  to:  public  easements  in 
favor  of  California  City  for  road  and 
utility  purposes.  Private  lands  to  be 
acquired  by  the  United  States  will  be 
subject  to  easements  and  mineral 
reservations  noted  in  the  preliminary 
title  reports.  The  exchanges  are 
scheduled  to  be  completed  in  ]une  of 
1992. 

Dated:  November  27, 1991. 
Alan  Stein 

Acting  District  Manager. 
|FR  Doc.  91-23581  Filed  12-10-91;  8:45  ami 
BlUJNGCOOC  4310-40-M 

(10-060-02-4212-13;  101-27822] 

Exchange  of  Public  Lands;  ID 

AQENCV:  Bureau  of  Land  Management. 
Coeur  d'Alene  District.  Interior. 
ACTION:  Notice  of  realty  action; 
Exchange  of  public  lands  in  Shoshone 
County.  Idaho. 


SUMMARY:  This  Notice  is  to  advise  the 
public  that  the  Emerald  Empire 
Resource  Area.  Coeur  d'Alene  District  of 
the  Bureau  of  Land  Management  has 
determined  that  the  following  described 
public  lands  are  suitable  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716: 

Boise  Meridian,  Idaho 

T.44N..  R.2E.. 

Sec.  2,  Lots  2.  3, 4,  S'ANfWV*,  NW>/iSW'/i 

Sec.  3,  Lots  3. 4 

Sec.  m  W'/4NEy4,  EMiNW  V4,  NW^SEV* 
T.45N..  R.2E., 

Sec.  34,  SVkN'/4,  NV^S>4,  SWV^SWV^ 
T.45N.,  R.3E., 

Sec.  22.  NV^NEy4.  SEV4SEy4 
T.4SN.,  R.4E.. 

Sec  17.  LoU  6-ia  SWV4NEV4,  SEy4NWV4. 
SV^ 

Sec.  28,  NWViNEy4 
T.56N.,  R.4W., 

Sec.  22,  NEV4 

The  area  described  above  aggregates 
approximately  1,663.17  acres  in  Shoshone 
County.  Idaho. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands: 

Boise  Meridian,  Idaho 

T.43N.,  R.4E., 

Sec.1.  swy4Swy4 

Sec.  3,  SEy4SEV4 

Sec.  5,  LoU  3, 4.  SW»/4NEy4,  S'ANWy4. 

swy4,w%SEy« 

Sec.  7,  EMsEV4 
Sec.  11.  N'-» 
Sec.  17,  N%NWy4 
Sec.31,Lot8l-4,  E^4W% 
Sec.  33.  N%SEy4 

The  area  described  above  aggregates 
approximately  1,479.50  acres  in  Shoshone 
County,  Idaho. 

The  purpose  of  the  land  exchange  is  to 
benefit  the  public  interest  by  obtaining 
important  resource  values.  The  public 
lands  to  be  exchanged  are  isolated  and 
difficult  to  manage  parcels  with  limited 
resource  values.  The  private  lands  being 
offered  have  important  values  for 
timber,  access,  wildlife,  and  recreation 
that  merit  acquisition  for  public 
ownership.  There  are  no  grazing  leases, 
grazing  permits,  or  range  improvements 
on  any  of  the  above  described  public 
lands.  The  exchange  is  consistent  with 
the  Bureau  of  Land  Management  land 
use  plans  and  the  public  interest  will  be 
well  served  by  making  this  exchange. 
Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis,  which  will  be  made  available 
to  the  public.  The  value  of  the  lands  to 


be  exchanged  will  be  approximately 
equal. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way,  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30. 1980  (43  U.S.C.  945). 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  As  provided 
by  the  regulations  of  43  CFR  2201.1(b). 
any  subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant.  The 
segregative  effective  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Coeur  d'Alene  District 
Office,  1808  North  Third  Street.  Coeur 
d'Alene.  Idaho  83814. 
SUPPLEMENTARY  INFORMATION:  For  a 

period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  3, 1991. 
Fritz  U.  Rennebaum, 
District  Manager. 
[FR  Doc.  91-29502  Filed  12-10-01;  8:45  am| 
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lWY-930-4214-10;  WYW  12189S) 

Cancellation  and  Opening  of  Proposed 
Withdrawal  of  Land;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  the 
temporary  2-year  segregation  of  a 
proposed  withdrawal  on  275.84  acres  of 
National  Forest  System  land  for  the 
proposed  Burgess  Visitor  Information 
Center  Site.  This  action  temporarily 
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be  exchanged  will  be  approximately 
equal. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way,  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30, 1980  (43  U.S.C.  945). 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  As  provided 
by  the  regulations  of  43  CFR  2201.1(b), 
any  subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant.  The 
segregative  effective  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Coeur  d'Alene  District 
Office,  1808  North  Third  Street,  Coeur 
d'Alene,  Idaho  83814. 

SUPPLEMENTARY  iNFORKUVTION:  For  8 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  3, 1991. 
Fritx  U.  Rennebaum, 
District  Manager. 
(FR  Doc.  91-29502  Filed  12-10-41;  8:45  am) 
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IWY-930-4214-10;  WYW  121895) 

Cancellation  and  Opening  of  Proposed 
Withdrawal  of  Land;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  notice  terminates  the 
temporary  2-year  segregation  of  a 
proposed  withdrawal  on  275.84  acres  of 
National  Forest  System  land  for  the 
proposed  Burgess  Visitor  Information 
Center  Site.  This  action  temporarily 


withdrew  the  land  from  location  and 
entry  under  the  United  States  mining 
laws.  The  lands  remained  open  to  other 
forms  of  disposition  which  may  by  law 
be  made  of  National  Forest  System  land 
and  to  mineral  leasing. 

EFFECTIVE  DATE:  January  la  1992. 

FOR  FURTHER  MFORMATWN  CONTACT: 

Janet  Booth,  Wyoming  State  Office.  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
82001.  (307)  77S-6124. 

SUPPLEMENTARY  INFORMATION:  On 

October  15, 1990,  a  notice  of  proposed 
withdrawal  of  land  for  the  Department 
of  Agriculture  was  published  in  the 
Federal  Register,  55  FR  41776.  The 
purpose  of  the  application  was  to 
protect  the  proposed  Burgess  Visitor 
Information  Center  Site  while  in  the 
final  development  stages.  The  Forest 
Service  has  determined  that  they  will 
not  be  building  on  this  site. 

The  segregative  effect  of  the  proposed 
withdrawal  is  hereby  terminated  in  the 
following  described  land: 

Sixth  Principal  Meridian 

Bighorn  National  Forest 

T.55N,R.a6W., 

sec.  6,  lots  1  and  2. 
T.  56  N..  R.  88  W., 

sec.  31.  SE%: 

sec.  32  SWy4SW'/4. 

The  areas  described  aggrcgule  275.84  acres 
in  Sheridan  County. 

At  9  a.m.  on  January  10, 1992  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C  38  (1988).  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessor^'  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  December  3, 1991. 
F.  WiRiam  Eikenbeny. 
Assoiiate  State  Director,  Wyoming. 
|FR  Doc.  91-29583  Filed  12-11-91;  8:45  »D»I 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA- 170 (Advisory 
Opinion  Proceedtngs)! 

Notice  of  Issuance  of  Advisory 
Opinion 

in  the  Mutter  of  Certain  Bag  Closure  Clip*. 

AOENCV:  U.S.  International  Trade 
Commission. 
.  ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  an  advisory 
opinion  finding  that  the  importation  of 
certain  bag  closure  clips  by  McCrory 
Products,  Inc.  of  York,  Pennsylvania 
would  violate  the  general  exclusion 
order  issued  at  the  conclusion  of  (he 
above-captioned  investigation. 

ADDRESSES:  Copies  of  the  advisory 
opinion  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  public 
inspection  during  official  business  hours 
(8:45  ajn.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  telephone  202- 
205-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Jackson,  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington.  DC  20436,  telephone  202- 
205-3104. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  May 
15, 1991,  McCrory  Products,  Inc. 
(McCrory)  of  York,  Pennsylvania,  filed  a 
request  pursuant  to  Commission  interim 
rule  211.54(b)  for  an  advisory  opinion 
that  importation  of  certain  bag  closure 
clips  would  not  violate  the  exclusion 
order  issued  by  the  Commission  in 
November  1964  at  the  conclusion  of  Inv. 
No.  337-TA-170,  Certain  Bag  Closure 
Clips.  McCrory  supplemented  its 
petition  on  May  22, 1991. 

On  July  19, 1991.  the  Commission 
issued  an  order  instituting  an  advisory 
opinion  proceeding  based  on  McCrory's 
request.  The  Commission's  order  called 
for  briefing  by  McCrory,  the  patent 
holder  Chip  Clip  Corp.,  and  the 
Commission's  Office  of  Unfair  Import 
Investigations  (OUII).  Guardsman,  Inc. 
responded  that  it  did  business  as  Chip 
Clip  Corp.  and  owned  the  patents 
underiying  (he  Bag  Clips  exclusion 
order.  Guardsman  and  OUU  filed 


submissions  opposing  McCrory's 
petition. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  211.54(b) 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFJl. 
S  211.54(b)). 

By  order  of  the  Commission. 

Dated:  December  2, 1991. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  91-29596  Fded  12-10-91: 8:45  am) 
BiujNacooE  Toao-oa-M 


f  InvesligaiHon  337-TA-32tI 

Notice  of  Receipt  of  Initial 
Determination  Terminating 
Respondents  on  tt>e  Basis  of  Consent 
Order  Agreement 

in  the  matter  of  certain  bathtubs  and  other 
bathing  vessels  and  materials. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnON:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Kaldewei  GmbH  &  Co. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Art 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
de(ermina(ion  in  this  matter  was  serv«l 
upon  parties  on  December  5, 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  ll. :  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
20&-1810. 

WRrrTEN  COMMENTS:  Interested  persorvs 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
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documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof]  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOIt  FURTHER  INFORMATIOM  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Dated:  December  5, 1991. 
Kenneth  R.  Maaon, 
Secretary. 

(FR  Doc.  91-29597  Filed  12-10-91;  8:45  am) 
mxiNQCOOE  Toao-oa-M 


(invMtigatlon  No.  731-TA-473  (FtnaOl 

Certain  Electric  Fans  From  the 
People's  Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  act),  that 
industries  in  the  United  States  are 
materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
certain  electric  fans,  provided  for  in 
subheading  8414.51.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).» 


■  The  record  is  deHned  in  {  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

'  Acting  Chairman  Bninsdale  dissenls  from  this 
determination. 

'  Commerce  defined  the  scope  of  its 
investigations  as  follows:  "Imports  covered  by  these 
investigations  constitute  two  separate  classes  or 
kinds  of  merchandise:  (1)  Oscillating  fans:  and  (2) 
ceiling  fans. 

Oscillating  fans  are  electric  fans  that  direct  a  flow 
of  air  using  a  fan  blade/motor  unit  that  pivots  back 
and  forth  on  a  stationary  base  ('oscillates'). 
Oscillating  fans  incorporate  a  self-contained  electric 
motor  of  an  output  not  exceeding  125  watts. 

Ceiling  fans  are  electric  fans  that  direct  a 
downward  and/or  upward  flow  of  air  using  a  fan 
blade/motor  unit.  Ceiling  fans  incorporate  a  self- 
contained  electric  motor  of  an  output  not  exceeding 
125  watts.  Ceiling  fans  are  designed  for  permanent 
or  semi-permanent  installation. 


Background 

The  Commission  instituted  this 
investigation  effective  May  31, 1991, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  oscillating  fans  and  ceiling 
fans  from  the  People's  Republic  of  China 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  act  (19 
U.S.C.  1673b(b)).  Notice  of  the  institution 
of  the  Commission's  investigation  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  June  19, 
1991  (56  FR  28170).  The  hearing  was  held 
in  Washington,  DC,  on  October  29, 1991, 
and  all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  2, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2461 
(December  1991),  entitled  "Certain 
Electric  Fans  from  the  People's  Republic 
of  China:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-473  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  Order  of  the  Commission. 

Dated:  December  2, 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-29598  Filed  12-10-91;  8:45  am) 

BIIXtNO  CODE  702(M»-M 


(InvMtigation  No.  332-3181 

U.S.  Market  Accesa  In  Latin  America: 
Recent  Liberalization  Meaaurea  and 
Remaining  Barriers  (With  a  Special 
Case  Study  on  Chile) 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 


Window  fans,  industrial  oscillating  fans, 
industrial  ceiling  fans,  and  commercial  ventilator 
fans  are  not  included  within  the  scope  of  these 
investigations.  Furthermore,  industrial  ceiling  fans 
are  deflned  as  ceiling  fans  that  meet  six  or  more  of 
the  following  criteria  in  any  combination:  a 
maximum  speed  of  greater  than  280  revolutions  per 
minute  (RPMs):  a  minimum  air  delivery  capacity  of 
8.000  cubic  feet  per  minute  (CFM):  no  reversible 
motor  switch:  controlled  by  wall-mounted  electronic 
switch:  no  built-in  motor  controls:  no  decorative 
features:  not  light  adaptable:  fan  blades  greater  than 
52  inches  in  diameter,  metal  fan  blades:  downrod 
mounting  only — no  hugger  mounting  capability: 
three  fan  blades:  fan  blades  mounted  on  top  of 
motor  housing:  single-speed  motor." 


EFFECTIVE  DATE:  December  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Stamps,  Trade  Reports 
Division.  Office  of  Economics  (202-205- 
3227),  or  Robert  W.  Wallace,  Textiles 
Division,  Office  of  Industries  (202-205- 
3458),  U.S.  International  Trade 
Commission,  Washington,  D.C.  20436. 

Background  and  Scope  of  Investigation 

The  Commission  instituted  the 
investigation.  No.  332-318,  on  December 
2, 1991,  following  receipt  on  October  30. 
1991.  of  a  request  from  the  Committee  on 
Finance  of  the  United  States  Senate  for 
an  investigation  under  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
As  requested  by  the  Committee,  the 
Commission  in  its  report  on  the 
investigation  will  seek  to  review  recent 
economic  and  trade  policies  in  Latin 
America,  assess  current  obstacles  to 
U.S.  market  access  in  Latin  America, 
and  analyze  the  effect  of  recent 
liberalization  measures  by  these 
countries  on  flows  of  U.S.  goods, 
services,  and  investment  to  Latin 
America. 

More  specifically,  as  requested  by  the 
Committee,  the  Commission  will  seek  to 
provide  in  its  report: 

(1)  A  brief  summary  of  Latin 
America's  economic  performance  during 
the  past  decade; 

(2)  A  profile  of  barriers  to  U.S.  market 
access  and  of  current  Latin  American 
trade,  investment,  and  production 
patterns:  and 

(3)  Highlights  of  recent  events 
significantly  influencing  U.S.-Latin 
American  economic  relations,  including 
a  description  of  recent  liberalization 
measures  undertaken  by  these  countries 
and  of  the  Enterprise  for  the  Americas 
Initiative  and  other  efforts  to  expand 
intra-regional  trade. 

In  addition,  as  requested  by  the 
Committee,  the  Commission's  report  will 
include  a  case  study  on  Chile.  In  the 
case  study  the  Commission  will  seek  to 
provide  a  closer  examination  of  Chilean 
trade  and  investment  policies  than  in 
the  broader  study  of  the  other  Latin 
American  countries.  Specifically,  the 
case  study  will  include,  as  requested,  (a) 
a  brief  review  of  past  trade-related 
economic  policies,  (b)  a  description  of 
remaining  barriers  affecting  U.S.  market 
access,  including  current  trade  and 
investment  restrictions,  and  (c)  an 
overview  of  Chilean  policies  influencing 
Chile's  exports  to  the  United  States. 

As  requested  by  the  Committee,  the 
Commission  intends  to  submit  its  report 
by  March  1. 1992. 
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EFFECTIVE  DATC  December  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Stamps,  Trade  Reports 
Division,  Office  of  Economics  (202-205- 
3227),  or  Robert  W.  Wallace,  Textiles 
Division,  Office  of  Industries  (202-205- 
3458),  U.S.  International  Trade 
Commission,  Washington.  DC.  20436. 

Background  and  Scope  of  Investigation 

The  Commission  instituted  the 
investigation,  No.  332-318.  on  December 
2. 1991,  following  receipt  on  October  30, 
1991,  of  a  request  from  the  Committee  on 
Finance  of  the  United  States  Senate  for 
an  investigation  under  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
As  requested  by  the  Committee,  the 
Commission  in  its  report  on  the 
investigation  will  seek  to  review  recent 
economic  and  trade  policies  in  Latin 
America,  assess  current  obstacles  to 
U.S.  market  access  in  Latin  America, 
and  analyze  the  effect  of  recent 
liberalization  measures  by  these 
countries  on  flows  of  U.S.  goods, 
services,  and  investment  to  Latin 
America. 

More  specifically,  as  requested  by  the 
Committee,  the  Commission  will  seek  to 
provide  in  its  report: 

(1)  A  brief  summary  of  Latin 
America's  economic  performance  during 
the  past  decade; 

(2)  A  profile  of  barriers  to  U.S.  market 
access  and  of  current  Latin  American 
trade,  investment,  and  production 
patterns;  and 

(3)  Highlights  of  recent  events 
significantly  influencing  U.S.-Latin 
American  economic  relations,  including 
a  description  of  recent  liberalization 
measures  undertaken  by  these  countries 
and  of  the  Enterprise  for  the  Americas 
Initiative  and  other  efforts  to  expand 
intra-regional  trade. 

In  addition,  as  requested  by  the 
Committee,  the  Commission's  report  will 
include  a  case  study  on  Chile.  In  the 
case  study  the  Commission  will  seek  to 
provide  a  closer  examination  of  Chilean 
trade  and  investment  policies  than  in 
the  broader  study  of  the  other  Latin 
American  countries.  Specifically,  the 
case  study  will  include,  as  requested,  (a) 
a  brief  review  of  past  trade-related 
economic  policies,  (b)  a  description  of 
remaining  barriers  affecting  U.S.  market 
access,  including  current  trade  and 
investment  restrictions,  and  (c)  an 
overview  of  Chilean  policies  influencing 
Chile's  exports  to  the  United  States. 

As  requested  by  the  Conunittee,  the 
Commission  intends  to  submit  its  report 
by  March  1. 1992. 
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Public  Hearing 

■     A  public  hearing  in  connection  with 
this  investigabon  will  be  held  in  the 
Commission  Hearing  Room.  500  E  Street, 
SW..  Washington,  DC  20436,  beginning 
at  9:30  a.m.  on  January  22, 1992.  All 
persons  will  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
testimony,  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  Commission.  500  E 
St..  SW..  Washington.  DC  20436.  no  later 
than  noon,  January  10. 1992.  Persons 
testifying  at  the  hearing  are  encouraged 
to  file  prehearing  briefs  or  statements; 
the  deadline  for  filing  such  briefs  or 
statements  (a  signed  original  and  14 
copies)  is  January  10, 1992.  The  deadline 
for  filing  posthcaring  briefs  or 
statements  is  January  31, 1992.  Any 
confidential  business  information 
included  in  such  briefs  or  statements  or 
to  be  submitted  at  the  bearing  must  be 
submitted  in  accordance  with  the 
procedures  set  forth  in  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6). 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  report.  The 
Commission  is  particularly  interested  in 
receiving  information  concerning  current 
barriers  to  U.S.  exports  and  investment 
in  Latin  America  and  the  view  of  U.S. 
business  on  recent  economic  and  trade 
reforms  in  the  region.  Commercial  or 
financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  conform  with  the 
requirements  of  9  201.8  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6}— that  is.  it 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  the  submission  would  be 
appropriate.)  All  written  submissions, 
except  for  confidential  business 
information,  will  be  made  available  in 
the  Office  of  the  Secretary  of  the 
Commission  for  inspection  by  interested 
persons.  To  be  assured  of  consideration 
by  the  Commission,  written  statements 
and  posthearing  briefs  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  January  31. 1992. 
All  submissions  should  be  addressed  to 
the  Secretary  to  the  Commission  at  the 


Commission's  Office  in  Washington.  DC 
Hearing-impaired  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
264a 

By  order  of  the  Commission. 

Dated:  December  3. 1991. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  91-29595  Filed  1^10-91;  8:45  am) 
BiujMGCooc  Toaa-oa-M 

[InvMtigation  No.  337-TA-31S} 

Notice  of  Commission  Decision  To 
Review  Portiona  of  an  Initial 
Determination,  and  Schedule  (or  tho 
Filing  of  Written  Submissions  on  the 
Issites  Under  Review,  and  on  Remedy, 
ttie  Pulalic  Intsrast,  and  Bonding 

In  the  matter  of  certain  plastic 
encapsulated  integrated  circuits. 

agency:  vs.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  the  initial 
determination  (ID)  issued  on  October  15. 
1991.  by  the  presiding  administrative 
laws  judge  (ALJ)  in  the  above-captioned 
investigation. 
ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.  Washington.  DC  20436, 
telephone  202-252-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  C.  Casson.  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20438.  telephone  202- 
205-3105.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
2000. 

SUPPLEMENTARY  INFORMATION:  On  July 
9, 1990.  Texas  Instruments  Incorporated 
(TI)  filed  a  complaint  under  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C  1337) 
alleging  that  respondents  Analog 
Devices.  Inc..  Integrated  Device 
Technology,  Inc..  LSI  Logic  Corporation, 
VLSI  Technology.  Inc.,  and  Cypress 
Semiconductor  Corporation,  had 
imported  and  sold  within  the  United 


States  certain  plastic  encapsulated 
integrated  circuits  manufactured  by  a 
process  covered  by  certain  claims  of 
U.S.  Letters  Patent  4.043.027  (the  "027 
patent).  The  Commission  instituted  an 
investigation  of  the  complaint  and 
issued  a  notice  of  investigation  that  was 
published  in  the  Federal  Registar  on 
August  15. 1990  (55  FR  33388). 

On  October  15. 1991,  the  presiding  AL| 
issued  a  final  ID  finding  a  violation  of 
section  337  on  the  ground  that  certain  of 
respondents'  imported  plastic 
encapsulated  integrated  circuits  were 
manufactured  by  a  process  covered  by 
claims  12  and  14  of  the  027  patent.  He 
found  that  the  processes  for 
manufacturing  these  products  was  not 
covered  by  claims  1  and  17  of  the  patent 
In  addition,  he  found  that  certain  other 
plastic  encapsulated  integrated  circuits 
imported  by  respondents  (those 
encapsulated  using  a  process  called 
"same-side"  gating)  were  not  covered  by 
claims  1, 12. 14.  or  17. 

Complainant  TL  all  respondents,  and 
the  Conunission  investigative  attorneys 
filed  petitions  for  review  of  the  ID.  as 
well  88  respondents  to  those  petitions 
for  review. 

Having  examined  the  record  in  this 
investigation,  including  the  ID.  the 
Commission  has  determined  to  review 
the  issues  of  (1)  construction  and 
infringement  of  claim  17  of  the  '027 
patent  and  (2)  obviousness  under  35 
U.S.C.  103.  The  Commission  has 
determined  not  to  review  the  remainder 
of  the  ID,  including  the  ALJ's  claim 
construction.  With  regard  to  the  porl.ons 
of  the  ID  that  will  be  reviewed,  the 
Commission  is  particularly  interested  in 
the  following  issues: 

1.  Whether  the  ALJ  erred  in  construing 
the  language  of  claim  17,  "electrical 
connections  between  electrical 
terminals  of  the  device  and  a  plurality  of 
conductors  arranged  substantially 
parallel  to  one  another, "  as  requiring 
that  each  of  the  conductors  be 
substantially  parallel  to  all  the  other 
conductors.  If  the  ALJ  erred  in 
construing  claim  17.  what  is  the  correct 
construction  of  that  claim,  and  given 
that  construction,  (i)  is  the  claim 
infringed  by  any  of  respondents* 
"opposite-sided' gated  imported 
produces,  and  (ii)  is  the  claim  practiced 
by  the  domestic  industry. 

2.  Whether  the  ALJ  erred,  as  a  factual 
matter,  in  finding  that  none  of 
respondents'  imported  products  infringe 
claim  17  of  the  '027  petent  as  claim  17 
was  construed  by  the  AL).  Specifically, 
the  parties  are  asked  to  identify  any 
imparted  products  in  evidence  in  which 
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all  conductors  are  arranged 
substantially  parallel  to  one  another, 
and  further,  to  address  whether  such 
products  are  encapsulated  by  a  process 
which  uses  "opposite-side"  gating.  The 
parties  are  also  requested  to  brief  the 
issue  of  whether  claim  17.  as  construed 
by  the  AL],  is  practiced  by  the  domestic 
industry. 

3.  Whether  respondents  have  shown 
by  clear  and  convincing  evidence  that 
the  '027  patent  is  invalid  for  obviousness 
under  35  U.S.C  103.  In  particular,  the 
parties  are  asked  to  address:  (1)  the 
differences  between  the  claimed 
invention  as  a  whole  and  the  prior  art. 
as  that  prior  art  has  been  identified  by 
the  AL).  and  (2)  the  objective  indicia  of 
nonobviousness.  with  citations  to 
relevant  evidence  of  record.  With 
respect  to  commercial  success,  the 
parties  are  requested  to  brief  the  issue 
of  whether  the  ALJ's  reliance  on  pre- 
1975  information  is  prejudicial  to 
respondents  and.  if  so.  whether  the 
Commissions  reliance  on  pre-1975 
information  would  be  prejudicial,  in 
light  of  this  opportunity  to  readdress 
commercial  success. 

In  connection  with  fmal  disposition  of 
this  investigation,  the  Commission  may 
issue  (1)  an  order  that  could  result  in  the 
exclusion  of  the  subject  articles  from 
entry  into  the  United  States,  and/or  (2) 
cease  and  desist  orders  that  could  result 
in  respondents  being  required  to  cease 
and  desist  from  engaging  in  unfair  acts 
in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
The  Commission  is  particularly 
interested  in  comments  addressing  the 
nature  of  any  remedy  that  would  be 
appropriate  in  light  of  the  determination 
that  respondent  Analog  Devices,  Inc.. 
holds  a  limited  license  under  the  '027 
patent. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors  in 
the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 


action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond,  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  submissions 
concerning  the  amount  of  the  bond  that 
should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  Tile  written  submissions  on 
the  issues  under  review.  Additionally, 
the  parties  to  the  investigation, 
interested  government  agencies,  and 
any  other  interested  persons  are 
encouraged  to  file  written  submissions 
on  the  issues  of  remedy,  the  public 
interest,  and  bonding.  Complainant  and 
the  Commission  investigative  attorneys 
are  also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  December  16, 1991.  Reply 
submissions  on  these  issues  must  be 
filed  no  later  than  the  close  of  business 
on  December  23, 1991.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true  copies 
thereof  on  or  before  the  deadlines  stated 
above.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §§  210.54- 
.55  (1989)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.54-55  (1989)). 

By  order  of  the  Commission. 

Dated:  December  3, 1991. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  91-29599  Filed  12-10-91;  8:45  am] 
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[Investigation  Na  337-TA-326] 

Notice  of  Decision  Not  To  Review  an 
Initial  Determination  Terminating  the 
Investigation 

In  the  Matter  of  certain  scanning  multiple- 
beam  equalization  systems  for  chest 
radiography  and  components  thereof. 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination 
terminating  the  above-captioned 
investigation  on  the  basis  of  a 
settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
P.N.  Smithey.  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-205- 
1810. 
SUPPt-EMENTARY  INFORMATION: 

Background 

The  subject  investigation  was 
instituted  to  determine  whether  Oldelft 
Corporation  of  America,  Delft 
Instruments  Medical  Imaging  BV,  and 
BV  Optische  Industrie  "De  Oude  Delft" 
violated  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.  C.  1337)  in  the  importation 
or  sale  of  certain  scanning  multiple- 
beam  equalization  systems  for  chest 
radiography  and  components  thereof 
from  the  Netherlands.  Each  respondent 
was  accused  of  direct,  contributory,  or 
induced  infringement  of  multiple 
apparatus  and  method  claims  of  U.S. 
Letters  Patents  4,953,189  and  4,953,192. 
The  investigation  was  based  on  a 
section  337  complaint  filed  by  Hologic 
Inc.,  the  owner  or  exclusive  licensee  of 
the  aforesaid  patents.  See  56  FR  8215 
(Feb.  27, 1991). 

On  November  7, 1991.  complainant 
Hologic  and  all  respondents  filed  a  joint 
motion  to  terminate  the  investigation 
without  prejudice  on  the  basis  of  a 
settlement  agreement  (Motion  No.  326- 
41).  On  November  12, 1991,  the 
Commission  investigative  attorneys 
filed  a  public  interest  statement  in 
support  of  the  motion.  On  November  13, 
1991,  the  presiding  administrative  law 
judge  issued  an  initial  determination 
(Order  No.  34)  ("the  ID")  granting  the 
motion.  See  56  FR  58587  (Nov.  20, 1991) 
and  19  CFR  210.51(b)(2)  and  210.53(c)(1) 
(1991). 
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[Investigation  No.  337-TA-3261 

Notice  of  Decision  Not  To  Review  an 
Initial  Determination  Terminating  the 
Investigation 

In  the  Matter  of  certain  scanning  multiple- 
beam  equalization  systems  for  chest 
radiography  and  components  thereof. 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination 
terminating  the  above-captioned 
investigation  on  the  basis  of  a 
settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
P.N.  Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-205- 
1810. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  subject  investigation  was 
instituted  to  determine  whether  Oldelft 
Corporation  of  America,  Delft 
Instruments  Medical  Imaging  BV,  and 
BV  Optische  Industrie  "De  Oude  Delft" 
violated  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.  C.  1337)  in  the  importation 
or  sale  of  certain  scanning  multiple- 
beam  equalization  systems  for  chest 
radiography  and  components  thereof 
from  the  Netherlands.  Each  respondent 
was  accused  of  direct,  contributory,  or    ^ 
induced  infringement  of  multiple 
apparatus  and  method  claims  of  U.S. 
Letters  Patents  4,953.189  and  4.953,192. 
The  investigation  was  based  on  a 
section  337  complaint  filed  by  Hologic 
Inc.,  the  owner  or  exclusive  licensee  of 
the  aforesaid  patents.  See  56  FR  8215 
(Feb.  27, 1991). 

On  November  7, 1991.  complainant 
Hologic  and  all  respondents  filed  a  joint 
motion  to  terminate  the  investigation 
without  prejudice  on  the  basis  of  a 
settlement  agreement  (Motion  No.  326- 
41).  On  November  12, 1991,  the 
Commission  investigative  attorneys 
filed  a  public  interest  statement  in 
support  of  the  motion.  On  November  13, 
1991.  the  presiding  administrative  law 
judge  issued  an  initial  determination 
(Order  No.  34)  ("the  ID")  granting  the 
motion.  See  56  FR  58587  (Nov.  20, 1991) 
and  19  CFR  210.51(b)(2)  and  210.53(c)(1) 
(1991). 


No  party  petitioned  for  review  of  the 
ID,  and  there  were  no  comments  from 
the  public  or  other  federal  agencies.  The 
Commission  determined  that  there  was 
no  reason  to  review  the  ID  sua  sponte 
under  19  CFR  210.55  (1991).  The  ID  has 
thus  become  the  Commission's  final 
determination  on  the  motion  in 
question.'  See  19  CFR  210.53(h)  (1991). 
The  investigation  has  been  terminated 
without  prejudice  and  with  no 
determination  as  to  whether  the 
respondents  violated  section  337  as 
alleged  in  Hnlogic's  complaint.  See  19 
U.S.C.  1337(c)  and  19  CFR  210.51(b)  (1) 
and  (2)  (1991). 

Public  Inspection 

The  documents  cited  in  this  notice 
and  all  other  nonconfidential  documents 
on  the  record  of  this  investigation  will 
be  made  available  for  public  inspection 
upon  request  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.,  Monday 
through  Friday)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Docket 
Section — room  112,  Washington  DC 
20436,  telephone  202-205-1802. 

By  Order  of  the  Commission. 

Dated:  December  3, 1991. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  91-29600  Filed  12-10-91:  8:45  am) 
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[Investigation  Nos.  701-TA-210,  211  and 
731-TA-167,  168  (Preliminary)] 

Certain  Table  Wine  From  France  and 
Italy 

AQENCy:  United  States  International 
Trade  Commission. 
action:  Vacatur  of  affirmative 
preliminary  injury  determinations; 
reinstatement  of  negative  preliminary 
injury  determinations. 

summary:  On  March  2, 1984,  the 
Commission  issued  negative  preliminary 
injury  determinations  in  the  above- 
identified  investigations.  49  FR  10587 
(March  21, 1984).  Subsequently, 


■  Clarification:  The  ID  states  at  page  2  that  "(i)  in 
the  absence  of  any  suggestion  that  the  (settiement) 
agreement  is  not  in  the  public  interest,  it  is  assumed 
that  the  Commission  will  not  want  to  make  its  own 
record  on  this  issue."  The  Commission  notes  that 
while  it  generally  does  not  order  the  submission  of 
public  interest  statements  from  parties  following  the 
issuance  of  an  ID  granting  a  motion  for  termination 
on  the  basis  of  a  settlement  agreement,  the  interim 
rules  require  the  Commission  to  solicit  comments  on 
the  ID  from  the  public  and  other  federal  agencies 
and  to  consider  any  comments  thai  are  received, 
before  determining  whether  to  adopt  the  ID  and 
terminate  the  investigation.  See  19  CFR  210.53(e) 
and  210.51(b)(2)  (1901).  (See  also  SO  FR  58587  (Nov. 
2a  1991).) 


petitioners  brought  a  civil  action  in  the 
U.S.  Court  of  International  Trade  (CIT), 
seeking  review  of  those  determinations. 
American  Crape  Growers  Alliance  for 
Fair  Trade,  et  al.  v.  The  United  States, 
et  al.  (Court  No.  84-4-00575). 

On  August  8, 1985,  the  CIT  issued  a 
judgment  reversing  the  Commission's 
determinations  and  remanding  the  case 
to  the  Commission  for  further 
proceedings  consistent  with  its  opinion. 
The  Commission  appealed  the  CIT's 
judgment  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  (Federal  Circuit). 
The  CITs  judgment  was  not  stayed 
during  the  appeal.  Therefore,  the 
Commission,  in  compliance  with  the 
CITs  judgment,  issued  affirmative 
preliminary  injury  determinations  on 
December  3, 1985.  50  FR  50853 
(December  12, 1985). 

On  April  7, 1986,  the  Federal  Circuit 
issued  an  order  remanding  ihe  case  to 
the  CIT.  On  July  12, 1991,  the  CIT  issued 
its  decision  on  remand,  in  which  it 
remanded  the  case  to  the  Commission. 
In  the  memorandum  opinion  which 
accompanied  its  judgment,  the  CIT 
indicated  that  its  August  8, 1985, 
judgment  had  been  vacated  and  directed 
the  Commission  to  vacate  its  1985 
affirmative  preliminary  determinations. 

On  October  29, 1991,  the  CIT  granted 
the  joint  motion  of  the  Commission  and 
plaintiffs  (petitioners)  to  vacate  the  July 
12, 1991,  judgment  and  to  dismiss  with 
prejudice  the  civil  action  seeking  review 
of  the  Commission's  1984  negative 
preliminary  injury  determinations. 

The  CIT's  October  29, 1991,  order 
specifically  provides  that  it  does  not 
affect  the  previous  vacatur  of  the  CITs 
August  8, 1985,  judgment  or  the 
instruction  in  the  CITs  July  12, 1991, 
memorandum  opinion  directing  the 
Commission  to  vacate  its  1985 
affirmative  preliminary  injury 
determinations  which  were  based  on 
that  judgment.  This  notice  constitutes 
vacatur  of  the  Commission's  1985 
affirmative  preliminary  injury 
determinations.  The  effect  of  such 
vacatur  is  to  reinstate  the  Commission's 
1985  negative  preliminary  injury 
determinations. 

EFFECTIVE  DATE:  October  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Wayne  Herrington  (202-205-3092), 
Office  of  the  General  Counsel,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  indi\'iduals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Authority:  This  investigation  is  lieing 
lenninated  under  authority  of  the  judgments 


and  orders  identified  alx)ve  and  the  Tariff 
Act  of  1930.  title  VII. 

By  order  of  the  Commission. 

Dated:  December  2. 1991. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  91-29601  Piled  12-10-81:  6:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Cotlectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form /collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
apphes. 

Comments  and/or  suggestions 
regarding  the  item(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/IMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  tbe  Substance  or  in  the 
Method  of  CoUectioo 

(1)  Application  for  permit  to  export 
controlled  substances. 

(2)  DEA  Form  161,  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  21 
CFR  1312.22  requires  individuals  who 
export  controlled  substances  in 
Schedules  I  &  II  to  obtain  a  permit  from 
DEA.  Information  is  used  to  issue  export 
permits  and  exercise  control  over 
exportation  of  controlled  substances 
and  compile  data  for  submission  to  the 
UN  for  treaty  requirements. 

(5)  871  annual  responses  at  .247  hours 
per  response. 

(6)  215  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged. 

Dated:  December  6, 1991. 
Lewis  Arnold, 

Department  Clearance  Officer.  Department  of 
Justice. 
[FR  Doc.  91-29576  Filed  12-10-91;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Alba-Waldensian,  Inc^  et  al^ 
Investigations  Regarding 
Certifications  of  EligibiUty  To  Apply  for 
Wortcer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  of  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue, 
Washington,  DC  20210. 

Signed  at  Wasiiinfiton.  DC  this  Z5th  day  of 
November  1991. 
Marvin  M.  Foolis, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/worfcers/lirm) 


Location 


Date 
reoewed 


Dateot 


Petition 
No. 


Articles  produced 


Alba-Waldensian.  Inc  (Co) 
American  Naticnai  Can  (USWA) 

Atlas  Wirefcoe  Services  (Co) 

Baroid  Corp,  Baroid  Drilling  Ruids  (Co) 

Baroid  Corp.  Sperry-Son  Dnlfcng  (Co) 

Baroid  Corp.  Sperry-Sun/Loggng  (Co) 

Beautiful  Blouses  ILGWU _... 

Coastal  Oil  and  Gas  Corp  (Wkrs) 

Dana  Corp  (Wkrs) 

Dynac  Corp  (Wkrs) . 


Epson  Portland.  Inc.  (Wkrs) 

Etonic  Warehouse  (Co) 

Ferro  Corp,  Relractories  Di¥  (GMP) 

General  Safety  Cofp  (Wkrs) 

GP/Sorensons  (Wkrs).._ 

Holt-Wilftanriscn  Mig  Co  (Wkrs)., 


Rustiton  Mining  Co  (Wkrs) 

Seagate  Tedwjlogy  (Wkrs) _.., 

Sequent  Computer  Systems  (Wkrs) . 
Tri-State  Oil  Too»9,  kic  (Wkrs)- 
TutMscope.  Inc.  (Wrks) 


Chilhowte.  VA 

Edison,  NJ 

Houston.  TX 

Houston,  TX „ 

Houston,  TX 

Houston,  TX 

Wilkes-Ban-e,  PA . 
Houston,  TX 


International  DrilTing  Rukls,  Inc  (Wkrs)  _ 

J.C.  Boardman  (Wkrs) „ „. 

Kaiser  Aluminum  Corp  USWA 

LeRa  PnrKeton  Hosiery  Mill  (Wkrs) 

Logtech  Wireline  Sen/tees.  Inc.  (Wkrs) 

Mercury  Marine  (VArs) 

Micromatic  Textron  (Wkrs) 

Nicor  Exploration  and  Production  (Wkrs) 

Obion  Deruon  Co  (Wkrs) 

OzaM  Corp  (lAM) . 


Fogelsville.  PA._ 
St  Joseph.  Ml.... 

Hillsboro.  OR...... 

Levinston,  ME . 

Sebring,  OH 

Mt  Clemens,  Mt ... 

Glasgow,  KY 

Fayetteville.  NO  _ 
New  Orleans,  O  „ 
Wallingford,  CT_„. 

Toledo,  OH 

Princeton,  KY 

Edmond.  OK 

Fond  du  Lac.  Wl... 

Pendleton.  IN 

Denver.  CO 

Oxford,  MS 


3 


Binghamton,  NY,  14- 
Ptiilipsburg,  PA— — - 

Delray  Beach,  Fl 

Beavertown,  OR 

Bossier  City,  LA 

Williston,  ND 


11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
15/25791 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 
11/25/91 


11/12/91 
11/16/91 
11/12/91 
11/06/91 
11/06/91 
11/06/91 
07/16/91 
11/11/91 
11/14/91 
11/15/91 
10/24/91 
11/06/91 
10/31/91 
10/31/91 
10/22/91 
11/14/91 
11/14/91 
11/05/91 
11/13/91 
09/26/91 
11/12/91 
11/16/91 
11/15/91 
11/18/91 
11/12/91 
11/14/91 
11/11/91 
11/13/91 
11/02/91 
11/11/91 
11/07/91 


26.586 
26,587 
26,588 
26,589 
26,590 
26,591 
26,592 
26,593 
26.594 
26,595 
26,596 
26,597 
26,599 
26,599 
26,600 
26,601 
26.602 
26,603 
26.604 
26.605 
26,606 
26,607 
26.608 
26,600 
26.610 
26,611 
26.612 
26.613 
26.614 
26,615 
26.616 


Women's  kmned  kitimate  Apparel. 

Aerosol  Containers. 

Evaluation  Services  for  Gas  Drilling. 

Oittetd  Services 

OilfiekJ  Servfces 

OilfieW  Servtees 

Women's  tilouses 

CnjdeOil. 

Interral  Engine  Parts  and  Onssis  Parts. 

CarandTnjck  Parts 

Computers. 

Shoes. 

Ceramic  Products. 

Aiilo  Safety  Beits. 

Parts  for  cars,  trucks,  tractors. 

Ywn. 

Drilling  FIukIs. 

Silver  ar^  Pewder  Hoitowara 

/Uuminum  Cods. 

Hosiery.  Tights.  Infant  Sleepwear. 

Oil  Dnifing. 

Outboard  Engines. 

At>txasive  Honing  Stones. 

Oil  and  Gas 

Infant's  and  Ct^Adren's  Steepwear. 

CopMTS  Mactimes  and  Suppta*. 

Coal  Miiing 

Repair  Disc  Drives 

Midrange  Computer  Systems. 

Oil  W«l  SorvicJng 

OifieW  Services. 
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subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue, 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  25th  day  of 
November  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


ite 

9ived 

Dateof 
peMon 

Petition 
No. 

Articles  produced 

K/91 

11/12/91 

26.586 

Women's  knitted  Intimate  Apparel. 

>5/91 

11/18/91 

26,587 

Aerosol  Containers 

>5/91 

11/12/91 

26.588 

Evaluation  Services  lor  Gas  Drilling. 

J5/91 

11/06/91 

26.569 

Oifieid  Seirvices. 

>5/91 

11/08/91 

26,590 

OMeld  Services. 

»/91 

11/06/91 

26.591 

OWietd  Services 

>5/91 

07/16/91 

26.592 

Women  s  tiiouses. 

>5/91 

11/11/91 

26,593 

OrudeOil. 

?5/91 

11/14/91 

26,594 

Internal  Engine  Parts  and  Chassis  Parte. 

J5/91 

11/15/91 

26.595 

Car  and  TnKfc  Parts. 

25/91 

10/24/91 

26.596 

Computers. 

J5/91 

11/06/91 

26.597 

Shoes. 

25/91 

10/31/91 

26.599 

Ceramic  Products. 

25/91 

10/31/91 

26.599 

Auto  Safety  Beits. 

25/91 

10/22/91 

26.600 

25/91 

11/14/91 

26.601 

Yam. 

25/91 

11/14/91 

26.602 

OiUing  Flu«1s. 

25/91 

11/05/91 

26.603 

Silver  and  Pewder  Hoiiowara 

25/91 

11/13/91 

26.604 

Aluminum  Coas 

25/91 

09/26/91 

26.605 

Hosiery,  Tights.  Infant  Sieepwear 

25/91 

11/12/91 

26.606 

OilOnlbng. 

26/91 

11/18/91 

26,607 

Outtx)ard  Engines. 

25/91 

11/15/91 

26.608 

Abtxasive  Ho.iing  Stones. 

25/91 

11/18/91 

26,609 

Oil  and  Gas 

26/91 

11/12/91 

26.610 

Infarrts  and  ChSdren's  Sieepwear 

25/91 

11/14/91 

26.611 

Copiers  Machines  and  Supplies 

25/91 

11/11/91 

26,612 

CoalMi'iirg 

25/91 

11/13/91 

26.613 

Repair  Disc  Drives 

25/91 

11/02/91 

26.614 

Midrange  Computer  SystefTis. 

25/91 

11/11/91 

26.615 

01  WeN  Servicing 

25/91 

11/07/91 

26.616 

OMeM  Services. 
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Hanes  Hosiery  et  at.;  Determinations 
Regarding  Eligibility  To  Apply  for 
Worker  Adju8tn>ent  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-26,328;  Hanes  Hosiery. 

LaCrante.  GA 
TA-W-26,327;  Dyco  Electronics  (II),  Inc., 

Angola,  NY 
TA-W-26,353:  CF  &  I  Steel  Corp., 

Pueblo,  CO 
TA-W-26,204;  American  Laminators, 

Inc.,  Swisshome,  OR 
TA-W-26,397;  Tex-Tin  Corp.,  Texas 

City,  TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-26,389;  Mason  Lumber  Products, 
Inc.,  Beaver,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.352;  Cari  Oil  &  Gas  Co., 
Corpus  Christi.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,264;  Aeroquip  Corp..  Heber 
Springs,  AR 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.372:  U.S.  Shoe  Corp.. 
Cincinnati.  OH 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.380;  Eastman  Christensen, 
Houston.  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.453;  Chasco  Ent.. 
Independence.  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.385;  Gold  Line  Connector. 
Inc..  New  Bedford.  MA 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  of  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-26,410;  Halliburton  Services. 
Carrizo  Springs.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

TA-W-26,314;  Swingline,  Inc.,  Long 
Island  City.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23. 
1990. 

TA-W-26.386;  Gold  Line  Connector. 

Inc..  Caribou.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  11. 1990. 
TA-W-26.423;  Weldotron  Corp., 

Piscataway,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  2, 
1990. 
TA-W-26.388;  Linnton  Plywood 

Association,  Portland,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  17, 1990. 

TA-W-26.325:  Corbin  &  Russwin 

Architectural  Hardware,  A  Black  & 
Decker  Co..  Berlin.  CT 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  16, 

1990. 

TA-W-26.286;  United  Apparel.  Newport, 
PA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  19. 
1990. 


TA- 


Inc, 


-W-26.343:  Tektronix. 
Beaverton,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  15. 
1990  and  before  December  31, 1992. 

TA-W-26.367;  Pathfinder  Mines  Corp.. 
Shirley  Basin,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  9. 1990. 

TA-W-26.368:  Quanex  Corp..  Michigan 
Seamless  Tube  Div.,  South  Lyon.  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  6, 1990. 

TA-W-i6,392  and  TA-W-26,393;  Pacific 
Enterprises  Oil  Co.,  Houston,  TX 
and  Denver,  CO 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

September  16. 1990. 

TA-W-26.394  and  TA-W-26.395;  Pacific 
Enterprises  Oil  Co..  Dallas.  TX  and 
Casper.  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

September  16. 1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1991.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  Deceml)er  2. 1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  91-29574  Filed  12-10-91;  8:45  am) 

BiUIMG  COOC  4S10-30-M 


Occupational  Safety  and  Health 
Administration 

Vermont  State  Standards;  Approval 
1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
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Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  Stale  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  October  16, 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
28656)  of  the  approval  of  the  Vermont 
State  Plan  and  the  adoption  of  subpart  U 
to  part  1952  containing  the  decision. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after 

a.  Publishing  for  two  (2)  successive 
weeks,  in  three  (3)  newspapers  having 
general  circulation  in  the  center, 
northern  and  southern  parts  of  the  State, 
an  intent  to  amend  the  State  Plan  by 
adopting  the  standard(8). 

b.  Review  of  standards  by  the 
Interagency  Committee  on 
Administrative  Rules.  State  of  Vermont. 

c.  Approval  by  the  Legislative 
Committee  on  Administrative  Rules. 
Slate  of  Vermont. 

d.  Filing  in  the  Office  of  the  Secretary 
of  State.  State  of  Vermont. 

e.  The  Secretary  of  State  publishing, 
not  less  than  quarterly,  a  bulletin  of  all 
standard(s)  adopted  by  the  State. 

The  Vermont  State  plan  provides  for 
the  adoption  of  State  standards  which 
are  at  least  as  effective  as  comparable 
Federal  standards  promulgated  under 
section  6  of  the  Act  By  letter  dated 
October  25. 1991.  from  Dana  J.  Cole- 
Levesque.  Commissioner.  Vermont 
Department  of  Labor  and  Industry,  to 
John  B.  Miles.  Jr..  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR 
parts  1910;  1926  an  1928;  and  subsequent 
amendments  thereto,  as  described 
below: 

(1)  Amendment  to  29  CFR  1910.211. 
Presence  Sensing  Device  Initiation  of 
Mechanical  Power  Presses;  Final  Rule 
(53  FR  8353.  dated  3/14/88). 

(2)  Amendment  to  29  CFR  1910.217. 
Presence  Sensing  Device  Initiation  of 
Mechanical  Power  Presses;  Final  Rule 
(53  FR  8353.  dated  3/14/88). 

(3)  Amendment  to  29  CFR  1926. 
Occupational  Safety  and  Health 
Standards-ELxcavations;  Final  Rule  (54 
FR  45894.  dated  10/31/89). 

(4)  Amendment  to  29  CFR  1928.110. 
Field  Sanitation;  Final  Rule  (52  FR  16095. 
dated  5/1/87). 

These  standards  became  effective  on 
lanuary  10. 1990  and  October  30. 1991 
pursuant  to  section  224  of  State  Law. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 


Federal  standards,  and  are  accordingly 
approved. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  133  Portland  Street. 
Boston.  Massachusetts  02114:  Office  of 
the  Commissioner,  State  of  Vermont 
Department  of  Labor  and  Industry,  120 
Slate  Street.  Montpelier,  Vermont  05602. 
and  the  Office  of  State  Programs,  room 
N3700.  200  Constitution  Avenue,  N'W.. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.3(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretarj-  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Vermont  State  Plan 
as  proposed  changes  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason^ 

1.  These  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  Standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  the  State  Law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  December 
11.1991. 

(Sec.  18.  Pub.  L  91-596.  894  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Boston.  Massachusetts,  this  21st 
day  of  November.  1991. 
Cindy  Ann  Coe. 
Acting  Regional  Administrator. 
[FR  Doc.  91-29575  Filed  12-10-91:  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  <0M8) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection. 


SUNNMARY:  The  U.S.  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 

1.  Type  submission,  new.  revision,  or 
extension:  Revision. 

2.  The  title  of  the  information 
collection:  Final  Rule  on  Nuclear  Power 
Plant  License  Renewal.  10  CFR  Part  54 

3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is 
required:  One-time  submission  with 
application  for  renewal  of  an  operating 
license  for  a  nuclear  power  plant  and 
occasional  collections  for  holders  of 
renewed  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant  licensees 
who  wish  to  renew  their  operating 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  It  is  estimated  that  as  many 
as  100  licensees  may  take  advantage  of 
this  provision  over  the  next  forty  years. 
It  is  anticipated  that  2  responses  will  be 
received  during  the  requested  three-year 
clearance  period. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
30,000  hours  annually  per  licensee 
(60,000  hours  annual  total). 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  9fr-511  applies: 
Applicable 

9.  Abstract:  The  Atomic  Energy  Act. 
which  permits  renewal  of  licenses,  and 
the  license  renewal  rule  already  in  effect 
(10  CFR  50.51)  do  not  contain  specific 
procedures,  criteria,  and  standards  that 
must  be  satisfied  in  order  to  renew  a 
license.  The  new  final  rule  (10  CFR  part 
54)  will  establish  the  procedures, 
criteria,  and  standards  governing 
nuclear  power  plant  license  renewal 
including  information  submittal  and 
recordkeeping  requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW..  Lower  Level,  Washington, 
DC  20037. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0155).  NEOB- 
3019.  Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton. 
(303)  492-8132.  Dated  at  Bethesda. 
Maryland,  this  2nd  day  of  December. 
1991. 
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SimfMARY:  The  U.S.  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 

1.  Type  submission,  new.  revision,  or 
extension:  Revision. 

2.  The  title  of  the  information 
collection:  Final  Rule  on  Nuclear  Power 
Plant  License  Renewal.  10  CFR  Part  54 

3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is 
required:  One-time  submission  with 
application  for  renewal  of  an  operating 
license  for  a  nuclear  power  plant  and 
occasional  collections  for  holders  of 
renewed  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant  licensees 
who  wish  to  renew  their  operating 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  It  is  estimated  that  as  many 
as  100  licensees  may  take  advantage  of 
this  provision  over  the  next  forty  years. 
It  is  anticipated  that  2  responses  will  be 
received  during  the  requested  three-year 
clearance  period. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
30,000  hours  annually  per  licensee 
(60.000  hours  annual  total). 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  9fr-511  applies: 
Applicable 

9.  Abstract:  The  Atomic  Energy  Act, 
which  permits  renewal  of  licenses,  and 
the  license  renewal  rule  already  in  effect 
(10  CFR  50.51)  do  not  contain  specific 
procedures,  criteria,  and  standards  that 
must  be  satisfied  in  order  to  renew  a 
license.  The  new  final  rule  (10  CFR  part 
54)  will  establish  the  procedures, 
criteria,  and  standards  governing 
nuclear  power  plant  license  renewal, 
including  information  submittal  and 
recordkeeping  requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW..  Lower  Level,  Washington. 
DC  20037, 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0155),  NEO&- 
3019,  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton. 
(303)  492-8132.  Dated  at  Bethesda, 
Maryland,  this  2nd  day  of  December. 
1991. 


For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranfortl, 

Designated  Senior  Official  for  Information 
Resources  MaiKigement 

(PR  Doc.  91-29586  Filed  12-10-91;  8:45  am) 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
18, 1991.  through  November  29. 1991.  The 
last  biweekly  notice  was  published  on 
November  27, 1991. 

Notice  of  Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 


unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatorj'  Commission.  Washington, 
DC  20555,  and  should  dte  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  ajn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  10, 1992,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

if  a  hearing  is  requested,  the 
Commission  will  make  a  final  ' 

determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
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Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amend.ment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325-6000 
(in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 


the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company. 
Docket  No.  50-440.  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  Lake  County.  Ohio 

Date  of  amendment  request:  October 
30,1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3.3.2-2  by  adding 
new  isolation  signals  for  the  Reactor 
Water  Cleanup  (RWCU)  system  and  by 
revising  the  existing  setpoint  for  the 
delta-flow  timer  isolation  signal.  The 
new  signals  will  initiate  an  RWCU 
system  isolation  based  on  high 
temperature  or  high  delta  temperature  in 
containment  rooms  where  the  "cold" 
portion  of  RWCU  piping  is  routed.  The 
RWCU  delta  flow  timer  setpoint  will  be 
extended  from  45  seconds  to  10  minutes. 

These  proposed  changes  are  intended 
to  retain  the  capability  for  detection  of 
leakage  from  the  RWCU  cold  leg  piping, 
while  reducing  the  high  number  of 
spurious  system  isolations  that  have 
been  experienced  at  Perry. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  deal  only  with  leak- 
detection  systems  that  respond  to  a  leak  or 
break  that  has  already  been  postulated  to 
occur.  The  addition  of  new  temperature- 
based  isolation  signals  or  the  extension  of  the 
delta-flow  timer  length  will  have  no  impact 
on  the  probability  of  occurrence  of  the 
postulated  break,  since  they  do  not  affect  the 
integrity  of  the  piping  boundary. 

The  RWCU  delta-fiow  isolation  is  not  used 
in  any  of  the  USAF  Chapter  6  or  Chapter  15 
Accident  Analyses.  The  most  severe  RWCU 
line  break  would  be  a  double-ended  shear  of 
a  portion  of  the  line.  For  the  worst-case 
Containment  Pressurization  analysis.  RWCU 
is  isolated  by  the  redundant  ambient 
temperature  or  the  redundant  delta- 
temperature  instruments,  which  will  be 
added  to  all  the  RWCU  rooms  in  the 


Containment  as  a  result  of  this  change 
request.  For  the  worst-case  RWCU  lx)S8  of 
Coolant  analysis,  in  the  event  that  normal 
feedwater  makeup  to  the  vessel  is  lost  or 
cannot  sustain  reactor  water  level  such  that 
PRV  Level  2  is  reached,  fuel  damage  will  be 
precluded  by  the  resultant  isolation  of 
RWCU.  Changing  the  delta-flow  timer  length 
and  adding  new  temperature-based  isolations 
has  not  changed  this  bounding  accident.  In 
addition,  flooding  effects  and  equipment 
qualification  requirements  remain  unchanged 
and  bounded  by  the  postulated  guillotine 
break  analysis.  Dose  consequences  also 
remain  bounded,  by  the  Main  Steam  Line 
Break  Outside  of  Containment  analysis. 
Tlierefore  the  consequences  of  previously 
analyzed  accidents  has  also  not  changed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  leak  detection  system  provides  a 
monitoring  function  only.  As  discussed 
above,  the  simple  addition  of  RWCU  leak 
detection  devices  or  the  extension  of  time 
delays  on  leak  detection  devices  does  not 
affect  the  integrity  of  the  piping  boundary.  It 
also  does  not  interface  with  systems  other 
than  RWCU. 

Loss  of  Coolant  Accidents  (LOCA)  both 
small  and  large,  have  been  previously 
analyzed  in  the  USAR.  These  analyses  have 
included  leak  sizes  up  to  and  including  the 
Recirculation  line  break.  They  have  also 
examined  breaks  in  the  RWCU  system,  up  to 
and  including  guillotine  breaks  of  the  system. 
These  RWCU  breaks  have  already  been 
postulated  inside  the  containment,  where 
these  RWCU  rooms  are  located.  Any  amount 
of  leakage  resulting  from  a  leak  or  break  in 
the  RWCU  system  is  still  bounded  by  those 
existing  analyses,  therefore  no  new  or 
different  kind  of  accident  has  been  created 
by  the  proposed  change. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  discussed  above,  the  RWCU  Delta  Flow 
isolation  trip  signal  is  not  used  in  any  of  the 
accident  analyses  since  the  isolation  is 
assumed  to  be  provided  by  the  RPV  Level  2 
isolation  or  the  temperature-based  isolations. 
This  proposed  change  does  not  result  in  the 
RWCU  Delta  flow  trip  becoming  the 
bounding  isolation  signal.  Therefore  the 
margin  of  safety  has  not  been  reduced  by  the 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 
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Containment  as  a  result  of  this  change 
request.  For  the  worst-case  RWCU  Lx)S8  of 
Coolant  analysis,  in  the  event  that  normal 
feedwater  makeup  to  the  vessel  is  lost  or 
cannot  sustain  reactor  water  level  such  that 
PRV  Level  2  is  reached,  fuel  damage  will  be 
precluded  by  the  resultant  isolation  of 
RWCU.  Changing  the  delta-flow  timer  length 
and  adding  new  temperature-based  isolations 
has  not  changed  this  bounding  accident.  In 
addition,  flooding  effects  and  equipment 
qualiPication  requirements  remain  unchanged 
and  bounded  by  the  postulated  guillotine 
break  analysis.  Dose  consequences  also 
remain  bounded,  by  the  Main  Steam  Line 
Break  Outside  of  Containment  analysis. 
Therefore  the  consequences  of  previously 
analyzed  accidents  has  also  not  changed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  leak  detection  system  provides  a 
monitoring  function  only.  As  discussed 
above,  the  simple  addition  of  RWCU  leak 
detection  devices  or  the  extension  of  time 
delays  on  leak  detection  devices  does  not 
affect  the  integrity  of  the  piping  boundary.  It 
also  does  not  interface  with  systems  other 
than  RWCU. 

Loss  of  Coolant  Accidents  (LOCA)  both 
small  and  large,  have  been  previously 
analyzed  in  the  USAR.  These  analyses  have 
included  leak  sizes  up  to  and  including  the 
Recirculation  line  break.  They  have  also 
examined  breaks  in  the  RWCU  system,  up  to 
and  including  guillotine  breaks  of  the  system. 
These  RWCU  breaks  have  already  been 
postulated  inside  the  containment,  where 
these  RWCU  rooms  are  located.  Any  amount 
of  leakage  resulting  from  a  leak  or  break  in 
the  RWCU  system  is  still  bounded  by  those 
existing  analyses,  therefore  no  new  or 
different  kind  of  accident  has  been  created 
by  the  proposed  change. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  discussed  above,  the  RWCU  Delta  Flow 
isolation  trip  signal  is  not  used  in  any  of  the 
accident  analyses  since  the  isolation  is 
assumed  to  be  provided  by  the  RPV  Level  2 
isolation  or  the  temperature-based  isolations. 
This  proposed  change  does  not  result  in  the 
RWCU  Delta  flow  trip  becoming  the 
bounding  isolation  signal.  Therefore  the 
margin  of  safety  has  not  been  reduced  by  the 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg. 
Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 


The  Cleveland  Eief:tric  Ilhiminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request-  October 
30,1991 

Description  of  amendment  request- 
The  proposed  changes  to  Technical 
Specification  (TS)  Section  3.1.3.2, 
"Control  Rod  Maximum  Scram  Insertion 
Times,"  would  add  a  phrase  in  Action 
a.l  to  allow  continued  operation  if  the 
compensatory  measures  of  Action  b  are 
carried  out.  The  changes  would  also 
remove  the  references  to  "fast"  control 
rods  in  Actions  a.3  and  a.4,  in  order  to 
avoid  the  possibility  of  the  TS  leading  to 
an  unnecessary  reactor  shutdown.  The 
proposed  changes  would  clarify  the 
intent  of  the  TSs,  which  is  to  allow 
continued  plant  operation  with  a  limited 
number  of  inoperable  control  rods  under 
specified  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  to  ACTION 
a.l  and  c.2  ensure  that  the  intent  of  the 
current  Actions  remains  unchanged.  In  the 
event  a  control  rod  exceeds  the  maximum 
scram  insertion  time,  operation  may  continue 
if  specified  compensatory  actions  are  taken. 
The  change  also  removes  words  from 
ACTIONS  a.3  and  a.4  that  are  not  consistent 
with  the  basis  for  the  scram  time 
specification,  thus  restoring  the  original 
intent  of  the  Actions.  ACTION  c.4  is  simply 
revised  to  be  consistent  with  the  change  to 
ACTION  a.3.  The  proposed  wording  changes 
do  not  affect  the  probability  of  occurrence  of 
an  accident  since  they  only  address 
administrative  declarations  of  control  rod 
inoperability  and  administrative  checks  of 
control  rod  spacing  in  order  to  ensure 
compliance  with  the  basis  of  the 
Specification.  The  proposed  wording  does  not 
change  the  basis  for  the  scram  time 
Specification  requirements,  and  since  the 
basis  for  the  Specification  will  still  be  met  if 
the  proposed  Actions  are  met.  the 
consequences  of  any  previously  evaluated 
accident  also  do  not  change. 

2.  This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  change  does  not  change  the 
mechanism  by  which  scrams  are 
accomplished  or  scram  times  are  calculated, 
nor  does  it  change  any  of  the  hardware 
associated  with  the  control  rod  drives  or  the 
scram  pilot  solenoida. 

3.  The  proposed  change  does  not  involve  a 
Dignificant  reduction  in  a  margin  of  safety. 


The  proposed  change  does  not  reduce  a 
margin  of  safety  as  defined  in  the  Bases  for 
the  Technical  Specifications.  This  change 
does  not  modify  any  of  the  maximum  scram 
insertion  time.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request  October 
30,1991 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  (TS)  Tables  3.3.2-1  and 
3.3.3-1  would  clarify  the  logic  for  the 
instrumentation  used  to  isolate  the  High 
Pressure  Core  Spray  (HPCS)  Test  Return 
Valve  and  initiate  the  HPCS  system.  The 
change  would  also  identify  the 
appropriate  actions  to  be  taken  when 
one  or  more  of  the  HPCS  logic  inputs 
from  the  reactor  vessel  level  instruments 
(Level  2  or  Level  8]  or  the  high  dryweli 
pressure  instruments  become 
inoperable.  These  changes  would  clarify 
the  intent  of  the  TSs  to  assure 
compliance  with  the  plant's  licensing 
basis  and  to  avoid  unnecessary  plant 
shutdowns  due  to  incorrect 
interpretations  of  the  current  wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  These  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

None  of  the  proposed  changes  involve  any 
design  changes  to  the  plant,  nor  do  they 
involve  changes  that  could  affect  any 
previous  accident  analyses.  The  mafor 
changes  to  Table  3.3.2-1  simply  involve  a 
better  Identification  of  the  Division  3 
instromentetion  used  to  isolate  one 
containment  isolation  valve.  1E22-F023.  The 


change  will  result  in  more  conservative  and 
appropriate  actions  for  an  inoperability  of 
one  or  more  of  these  Division  3  mstruments 
than  is  presently  required  by  the 
specifications.  The  new  .Action  will  ensure 
that  the  isolation  function  remains  capable  of 
completing  its  function,  or  that  the  isolation 
valve  is  closed.  Thus,  the  probability  or 
consequences  of  any  previously  evaluated 
accident  would  remain  the  same  or  decrease 
as  a  result  of  this  part  of  the  change.  The  rest 
of  the  changes  to  'Table  3.3.2-1  are  editorial, 
and  therefore  have  no  t>earing  on  the 
probability  or  consequences  of  an  accident. 
The  changes  to  Table  3.3.3-1  also  will  not 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident.  The 
change  Iteing  made  to  Action  34  is  being 
made  to  correct  an  error  which  has 
previously  existed  in  the  Action  statement 
namely  it  inferred  that  two  TRIP  SYSTEMS 
exist  for  the  Reactor  Vessel  Water  Level  - 
Low  Level  2,  and  the  Dryweli  Pressure  -  High 
TRIP  FUNCTIONS.  The  revised  Action 
statement  will  reflect  the  single  trip  system 
that  exists,  and  will  always  require  that  (he 
TRIP  FUNCTION  remain  capable  of 
performing  its  function  or  that  the  HPCS 
system  be  declared  inoperable.  The  length  of 
time  permitted  for  the  HPCS  system  to  \x 
inoperable  has  not  changed  as  a  result  of  this 
request.  The  other  change  to  Table  3.3.3-1 
involves  changing  which  ACTION  applies  to 
the  Reactor  Vessel  Water  Level  -  High  Level 
8  TRIP  FUNCTION.  The  revised  ACTIGN 
again  always  aMures  that  the  TRIP 
FUNCTION  remains  operable,  or  requires 
that  the  HPCS  system  be  declared  inoperable. 
As  previously  stated  this  does  not  affect  any 
previous  accident  analyses. 

2.  The  proposed  changes  do  no  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previous  (sic)  evaluated. 
None  of  the  proposed  changes  invlove  any 
actual  design  changes  to  the  plant  nor  any 
changes  to  plant  pr'icedures.  operation  of  tlie 
associated  systems  or  reliability  of  the 
instruments.  As  stated  at>ove,  these  change 
requests  are  either  clarifying  the  presently 
existing  instrumentation  for  Containment 
Isolation  valves  and  HPCS  Actuation 
instrumentation,  or  are  editorial  changes. 
Therefore,  there  is  no  new  or  different  type  of 
accident  being  created  as  a  result  of  these 
changes. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  revised  ACTION  statements  will 
always  mainUin  the  TRIP  FUNCTIONS  of 
the  instrument  channels  involved  or  will 
require  that  the  HPCS  system  be  declared 
inoperable.  In  additioa  the  revised  ACTION 
for  the  Division  3  isolation  instrumentation 
channels  will  require  that  if  the  isolation 
instrumentation  function  cannot  be 
maintained,  that  the  1E22-F023  valve  be  shut 
and  deenergized  thus  providing  the  intended 
safety  function  of  the  inoperable  mstruments. 
The  remaining  changes  are  editorial  changes 
to  make  the  Technical  Specifications 
consistent  Thus  the  margin  of  safety  will  not 
be  affected  by  these  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg. 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request-  October 
28.1991 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Palisades  Technical  Specifications 
to  allow  the  storage  of  fuel  assemblies 
enriched  to  4.20  weight  percent 
Uranium-235  in  the  new  fuel  racks  and 
fuel  assemblies  enriched  to  4.40  weight 
percent  in  the  Region  I  racks  in  the  spent 
fuel  pool.  This  change  is  the  result  of 
changes  to  the  enrichment  of  the 
Palisades  fuel  in  order  to  design  a  low 
leakage  core  to  minimize  the  effect  of 
fluence  on  the  reactor  vessel,  while 
maintaining  a  reasonable  length  fuel 
cycle. 

Specifically,  changes  are  proposed  to 
Technical  Specification  Sections  5.4.1 
and  5.4.2  to  update  the  appropriate 
weight  percent  maximum  enrichments, 
add  descriptive  wording,  and  delete  the 
previous  analyzed  requirements  and 
associated  references. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

In  compliance  with  ANSI/ANS  57.3-1983. 
an  evaluation  was  completed  on  the  potential 
adverse  effects  of  fuel  handling  accidents  in 
the  new  fuel  storage  racks  when  new  fuel  of 
the  proposed  maximum  enrichment  is  stored 
in  them.  The  new  fuel  storage  array  is  a  dry 
storage  rack.  The  consequences  of  a  fuel 
handling  accident  (i.e.  a  fuel  assembly  lying 
on  top  of  the  racks),  is  the  only  previously 
evaluated  accident  where  the  probability  and 
consequences  could  be  affected  by  this 
change.  The  probability  of  a  fuel  handling 
accident  is  not  increased  as  the  method  for 
fuel  handling  has  not  changed  and  as  long  as 
the  new  fuel  racks  remain  dry,  the 
consequences  of  a  fuel  handling  accident  are 
not  affected.  As  stated  in  the  safety  analysis, 
the  infinite  multiplication  factor  [Km]  for  dry 
5.0  w/o  Vim  uranium  oxide  systems  in  less 


than  0.8:  thus.  K^  for  the  proposed  maximum 
4.20  w/o  Uiu  new  fuel  assemblies  stored  in 
the  new  fuel  racks  would  be  less  than  the  0.95 
limit  stipulated  by  ANSI/ANS  57.3-1982  and 
the  Palisades  Technical  Specifications. 
Additionally,  this  change  in  maximum 
allowed  w/o  Un*  enrichment  cannot  affect 
the  probability  of  the  racks  being  flooded. 

The  results  of  a  fuel  handling  accident  in 
the  new  fuel  pit  when  the  new  fuel  pit  is 
flooded  have  not  been  evaluated  because  the 
probability  of  flooding  the  new  fuel  pit  is  very 
small  and  the  probability  of  the  new  fuel  pit 
flooding  while  fuel  hancUing  is  taking  place  is 
80  small  as  to  be  considered  insignificant. 
Special  features  of  the  new  fuel  racks  which 
make  the  probability  of  their  flooding  very 
small  are: 

A.  All  cells  and  spaces  between  cells  have 
openings  at  the  bottom  to  facilitate  draining: 
and 

B.  The  racks  are  seismically  mounted  3  ft 
above  a  steel  grating  which  is  12  ft  above  the 
floor  of  the  normally  dry  new  fuel  pit 

This  proposed  change,  which  only  affects 
the  maximum  Ujm  enrichment  stored  in  the 
new  fuel  racks,  does  not  change  the  location 
of  the  new  fuel  racks  and  thus  cannot  affect 
the  probability  of  the  new  fuel  racks  being 
flooded. 

Therefore,  since  the  neutron  multipUcation 
factor,  K^,  remains  below  0.95.  the  method  of 
handling  new  fuel  is  not  changed  and  the 
probability  of  flooding  is  not  affected,  neither 
the  probability  nor  the  consequences  of  a 
previously  evaluated  accident  is  signiRcantly 
increased  by  the  proposed  change  in  the 
maximum  allowed  Ura  enrichment  in  the 
new  fuel  racks. 

In  the  spent  fuel  pool,  the  fuel  handling  (a 
dropped  fuel  assembly)  accident  is  the  only 
previously  evaluated  accident  considered 
credible  as  being  affected  by  this  change.  If  a 
fuel  assembly  were  to  be  dropped  on  the 
spent  fuel  rack  and  lay  horizontally  across 
the  top  of  the  rack,  the  assembly  would  be 
approximately  seven  inches  above  the  active 
portion  of  the  assemblies  in  storage.  Seven 
inches  of  water  is  enough  to  neutronically 
decouple  the  dropped  assembly  from  those 
being  stored  in  the  racks.  Except  when  a  fuel 
rack  is  removed  to  permit  cask  loading,  the 
rack  design  prevents  a  vertical  fuel  assembly 
from  being  placed  outside  the  spent  fuel 
storage  rack  since  the  distance  between  the 
racks  and  between  the  racks  and  the  pool 
walls  is  less  than  the  width  of  the  fuel 
assembly.  During  cask  loading,  a  Region  II 
rack  in  the  cask  loading  area  of  the  fuel  pool 
loading,  a  Region  II  rack  in  the  cask  loading 
area  of  the  fuel  pool  (Northeast  comer)  is 
removed  to  provide  space  for  the  cask  and  a 
space  is  opened  adjacent  to  Region  II  racks 
where  a  fuel  assembly  could  be  dropped. 
Siemens  Nuclear  Power  Corporation  is 
performing  an  analysis  of  the  criticality  result 
of  dropping  a  fuel  assembly  having  4.40  w/o 
Via  enrichment  adjacent  to  the  Region  II 
(Westinghouse)  racks  in  the  space  opened  for 
cask  loading  by  removal  of  the  Region  11  rack 
in  the  northeast  corner  of  the  spent  fuel  pool. 
Until  that  analysis  is  complete  and  the 
conclusion  is  that  such  placement  will  cause 
K^  to  be  [less  than  or  equal  to]  0.95,  no  spent 
fuel  racks  will  be  removed  from  the  spent  fuel 
pool.  Thus,  in  the  spent  fuel  pool,  neither  the 


probability  nor  the  consequences  of  a 
previously  evaluated  accident  is  significantly 
increased. 

To  summarize,  changing  the  enrichment  of 
the  fuel  assembly  will  not  change  the  method 
of  fuel  handling  and  therefore  the  probability 
of  a  fuel  handling  accident  is  not  increased. 
Neither  will  this  change,  which  only  affects 
fuel  enrichment,  adversely  effect  the 
consequences  of  a  previously  evaluated  fuel 
handling  accident  so  as  to  cause  K««r  in  either 
the  new  fuel  racks  or  the  spent  fuel  pool  to  be 
greater  than  0.95.  Thus,  this  proposed  change 
does  not  involve  a  signiricant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

This  change  only  involves  the  maximum 
w/o  U»M  enrichment  for  fuel  stored  in  the 
new  fuel  racks  and  spent  fuel  pool.  The 
method  of  handling  fuel  has  not  been 
changed.  Although  the  storage  location  of 
certain  fuel  in  the  spent  fuel  pool  has  been 
further  restricted  (fuel  with  initial  enrichment 
of  Una  greater  than  3.27  w/o  is  allowed  to  be 
stored  in  Region  I  only),  this  change  does  not 
create  the  possibiUty  of  a  new  of  different 
kind  of  accident  (misplaced  fuel  assembly) 
from  any  accident  previously  evaluated  if 
fuel  handling  is  in  accordance  with  the 
proposed  change.  Thus,  this  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety,  when  applied  to  fuel 
racks,  addresses  (1)  nuclear  criticality 
concerns,  (2)  thermal  hydraulic 
considerations,  and  (3)  mechanical,  material 
and  structural  considerations. 

(1)  The  established  criterion  in  ANSI/ANS 
57.2-1983.  ANSI/ANS  57.3-1983  and  the 
Palisades  Technical  Specifications  for 
criticahty  is  that  the  neutron  multiplication 
factor  (IQfl)  in  the  spent  fuel  storage  racks 
and  the  new  fuel  storage  racks  shall  be  less 
than  or  equal  to  0.95  including  all 
uncertainties  under  all  conditions.  The 
criticality  safety  analysis  for  the  spent  fuel 
pool  Region  I  racks  concludes  this  margin  of 
safety  is  maintained  in  the  spent  fuel  pool 
when  the  maximum  enrichment  of  fuel  stored 
in  the  Region  I  is  increased  from  3.27  w/o 
Vva  to  4.40  w/o  Ujj».  Similariy.  the  criticality 
safety  analysis  for  the  new  fuel  pool  Region  I 
racks,  concludes  that  the  [less  than  or  equal 
to]  0.95  K^  margin  is  maintained  in  the  new 
fuel  racks  when  the  allowed  enrichment  of 
new  fuel  stored  in  the  new  fuel  racks  is 
increased  from  41.24  grams  Vta  per 
centimeter  (3.317  w/o)  to  4.20  w/o  Dim 
average  assembly  planar  enrichment. 

(2)  The  change  in  maximum  allowed 
enrichment  has  no  effect  on  the  thermal 
hydraulic  condition  of  the  new  fuel  racks 
since  the  fuel  has  not  been  irradiated.  The 
thermal  hydraulic  condition  of  the  Region  I 
spent  fuel  racks  will  not  be  significantly 
affected  since  decay  heat  is  more  a  function 
of  the  power  level,  time  at  power  and  time 
subcritical  than  a  function  of  the  enrichment. 

(3)  The  mechanical,  material  and  structural 
conditions  are  not  significantly  affected  by 
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probability  nor  the  consequences  of  a 
previously  evaluated  accident  is  significantly 
increased. 

To  summarize,  changing  the  enrichment  of 
the  fuel  assembly  will  not  change  the  method 
of  fuel  handling  and  therefore  the  probability 
of  a  fuel  handling  accident  is  not  increased. 
Neither  will  this  change,  which  only  affects 
fuel  enrichment,  adversely  effect  the 
consequences  of  a  previously  evaluated  fuel 
handling  accident  so  as  to  cause  K^  in  either 
the  new  fuel  racks  or  the  spent  fuel  pool  to  be 
greater  than  0.95.  Thus,  this  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Z  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

This  change  only  involves  the  maximum 
w/o  Una  enrichment  for  fuel  stored  in  the 
new  fuel  racks  and  spent  fuel  pool.  The 
method  of  handling  fuel  has  not  been 
changed.  Although  the  storage  location  of 
certain  fuel  in  the  spent  fuel  pool  has  been 
further  restricted  (fuel  with  initial  enrichment 
of  Uns  greater  than  3.27  w/o  is  allowed  to  be 
stored  in  Region  I  only),  this  change  does  not 
create  the  possibility  of  a  new  of  different 
kind  of  accident  (misplaced  fuel  assembly) 
from  any  accident  previously  evaluated  if 
fuel  handling  is  in  accordance  with  the 
proposed  change.  Thus,  this  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety,  when  applied  to  fuel 
racks,  addresses  (1)  nuclear  criticality 
concerns.  (2)  thermal  hydraulic 
considerations,  and  (3)  mechanical,  material 
and  structural  considerations. 

(1)  The  established  criterion  in  ANSI/ANS 
57.2-1983,  ANSI/ANS  57.3-1983  and  the 
Palisades  Technical  Specifications  for 
criticaUty  is  that  the  neutron  multiplication 
factor  [K^]  in  the  spent  fuel  storage  racks 
and  the  new  fuel  storage  racks  shall  be  less 
than  or  equal  to  0.95  including  all 
uncertainties  under  all  conditions.  The 
criticality  safety  analysis  for  the  spent  fuel 
pool  Region  I  racks  concludes  this  margin  of 
safety  is  maintained  in  the  spent  fuel  pool 
when  the  maximum  enrichment  of  fuel  stored 
in  the  Region  I  is  increased  from  3.27  w/o 
Vui  to  4.40  w/o  Ujj»  Similariy.  the  criticality 
safety  analysis  for  the  new  fuel  pool  Region  I 
racks,  concludes  that  the  [less  than  or  equal 
to]  0.95  K^  margin  is  maintained  in  the  new 
fuel  racks  when  the  allowed  enrichment  of 
new  fuel  stored  in  the  new  fuel  racks  is 
increased  from  41.24  grams  Uiu  per 
centimeter  (3.317  w/o)  to  4.20  w/o  Uim 
average  assembly  planar  enrichment. 

(2)  The  change  in  maximum  allowed 
enrichment  has  no  effect  on  the  thermal 
hydraulic  condition  of  the  new  fuel  racks 
since  the  fuel  has  not  been  irradiated.  The 
thermal  hydraulic  condition  of  the  Region  I 
spent  fuel  racks  will  not  be  significantly 
affected  since  decay  heat  is  more  a  function 
of  the  power  level,  time  at  power  and  time 
subcritical  than  a  function  of  the  enrichment. 

(3)  The  mechanical,  material  and  structural 
conditions  are  not  significantly  affected  by 
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the  proposed  increase  in  enrichment  since  the 
fuel  assembly  weight,  size  and  shape  will  not 
change. 

Thus,  this  proposed  change  would  have  no 
significant  effect  on  the  criticality,  thermal 
hydraulic  condition,  and  material, 
mechanical  and  structural  condition  of  the 
new  fuel  racks  and  spent  fuel  storage  pool 
and  does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  --- — -- 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423. 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esq..  Consumers  Power  Company,  212 
West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director:  L.  B.  Marsh. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
November  1. 1991 

Description  of  amendment  request: 
This  amendment  would  change  the 
Palisades  Technical  Specifications  in 
support  of  the  cycle  10  operation  with 
changes  to  the  fuel  design  and  the  fuel 
management  scheme  for  a  low  leakage 
core.  Additionally,  a  change  is  proposed 
to  the  maximum  boron  concentration  for 
the  Safety  Injection  and  Refueling  Water 
Tank  and  Safety  Injection  Tanks  in 
order  to  facilitate  plant  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specifications 
changes  maintain  the  existing  safety  margin 
and  are  the  result  of  changes  to  the  fuel 
design  and  the  fuel  management  scheme  and 
a  desire  for  wider  operating  limits  for  the 
Safety  Injection  Refueling  Water  Tank 
(SIRWT)  and  Safety  Injection  Tank  (SIT) 
boron  concentration. 

The  proposed  cycle  10  technical 
specifications  changes  require  that  Palisades 
licensing  basis  events  be  reviewed  for 
possible  reanalysis.  Siemens  Nuclear  Power 
Corporation  report  "Palisades  Cycle  10: 
Disposition  and  Analysis  of  Standard  Review 
Plan  Chapter  15  Events".  (EMF-91-176). 
provides  this  review,  lists  each  Standard 
Review  Plan  (SRP)  Chapter  15  event, 
indicates  whether  that  event  is  to  be 
reanalyzed  for  this  submittal  and. 


additionally,  provides  a  reference  between 
SRP  Chapter  15  event  numbers  and  the 
Palisades  Updated  FSAR.  EMF-91-176  also 
lists  the  results  of  Anticipated  Operational 
Occurrences  and  Postulated  Accidents 
reanalyzed  for  this  submittal  and  contains  a 
complete  summary  of  the  plant  licensing 
basis. 

The  MDNBR  analyses  performed  for  Cycle 
10  incorporated  Siemens  Nuclear  Fuels 
Corporation's  ANFP  critical  heat  flux 
correlation,  the  second  full  reload  of  high 
thermal  performance  (HTP)  spacer  fuel. 
Reload  N  specific  fuel  design  (eg,  fuel  rod 
enrichments,  loading,  etc.)  and  an  axial  shape 
characteristic  of  full  power  control  rod 
position.  The  effect  of  the  aforementioned 
items  more  than  offsets  the  departure  from 
nucleate  boiling  ratio  (DNBR)  margin  lost  due 
to  increasing  assembly  radial  peaking.  In 
general,  there  will  be  an  increase  in  thermal 
margin  for  cycle  10  relative  to  cycle  9.  The 
minimum  DNBR  (MDNBR)  for  one  event,  the 
dropped  bank,  decreased  slightly  relative  to 
cycle  9  due  to  a  larger  radial  peaking 
augmentation  factor.  The  results  reported  in 
EMF-91-176  confirm  that  event  acceptance 
criteria  are  met  for  cycle  10  operation  as 
defined  by  the  operating  parameter  ranges 
included  in  the  report. 

The  results  of  the  reanalysis  of  two  events, 
the  Radiological  Consequences  of  Fuel 
Handling  Accidents  and  the  Spent  Fuel  Cask 
Drop  Accident,  are  not  included  in  E>*1F-91- 
176.  Consumers  Power  Company  (CPC)  has 
determined  that  the  Fuel  Handling  and  Cask 
Drop  accidents  are  bounded  by  the  current 
FSAR  analysis  until  the  cycle  10  (Reload  N) 
fuel  reaches  the  exposure  limit  analyzed  for 
the  cycle  9  (Reload  M)'fuel.  That  exposure 
limit  will  not  be  reached  for  cycle  10  (Reload 
N]  assemblies  for  two  more  cycles. 

In  summary,  evaluation  of  existing 
analyses  of  design  basis  accidents  (events) 
has  shown  that  the  existing  analysis  remains 
bounding  for  some  previously  evaluated 
accidents  and  other  previously  evaluated 
accidents  require  reanalysis.  The  reanalyses 
have  been  completed  and  show  that  there  is 
no  violation  of  the  specified  acceptable  fuel 
design  limits  (SAFDL)  of  (1)  not  having  the 
fuel  experience  centerline  melt  and  (2)  of 
there  being  a  95%  probability  with  a  95% 
confidence  level  that  departure  from  nucleate 
boiling  will  not  occur.  Therefore,  the  cycle  10 
(reload  N)  fuel  design  does  not  increase  the 
probability  of  any  previously  evaluated 
accident.  The  consequences  of  a  previously 
evaluated  accident  have  not  increased 
because  the  proposed  changes  necessitated 
by  the  cycle  10  fuel  design  do  not  cause 
conditions  which  would  result  in  a  DNBR  less 
than  the  technical  specifications  DNB  safety 
limit. 

The  proposed  changes  to  increase  the 
maximum  allowable  boron  concentration  in 
the  SITs  and  SIRWT  have  no  effect  on  the 
SRP  Chapter  15  events  because  the  minimum 
boron  concentration  assumed  for  those 
events  is  not  changed.  The  only  adverse 
effect  of  the  maximum  boron  concentration 
changes  that  can  be  credibly  postulated  is 
that  increasing  the  the  maximum  boron 
concentration  in  SITs  and  SIRWT  could 
cause  boron  to  precipitate  out  of  solution  and 
interfere  with  core  cooling  during  post-LOCA 


long  term  cooling.  Consumers  Power 
Company  engineering  analysis  EA-PAH-91- 
04,  "Effect  of  Increased  SIRW  Tank  Boron 
Concentration  Limit  on  Long  Term  Cooling." 
discusses  the  impact  that  raising  the 
maximum  allowed  boron  concentration  in  the 
SIRWT  and  SITs  to  2500  ppm  would  have  on 
boron  precipitation  during  post  LOCA  long 
term  cooling  and  concludes  that  increasing 
the  SIRWT  and  SIT  Iwron  concentration  limit 
from  2000  ppm  (1.13wt%)  to  2500  ppm  (1.43 
wt%)  would  have  insignificant  effect  on  the 
existing  Iqng  term  cooling  analysis  which 
shows  that  the  minimum  boron  concentration 
which  could  affect  long  term  cooling  is  10.0 
wt%. 

The  proposed  change  to  increase  the 
maximum  boron  concentration  in  the  SITs 
and  SIRWT  does  not  increase  the 
consequences  of  a  previously  evaluated 
accident  because  the  minimum  boron 
concentration  value  (1720  ppm)  used  in  the 
Safety  Analysis  has  not  been  changed.  The 
possible  increase  in  consequences  of  a  LOCA 
(due  to  boron  precipitation)  requiring  long 
term  cooling  has  been  analyzed  and  shown  to 
be  within  the  margin  assumed  by  the  safety 
analysis.  The  probability  of  a  LOCA,  the 
accident  of  concern,  is  independent  of  the 
boron  concentration  in  the  SITs  and  SIRWT. 
Thus,  neither  the  probability  nor  the 
consequences  of  an  accident  previously 
evaluated  is  significantly  increased  by  the 
proposed  fuel  design  and  boron 
concentration  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  changes  do  not  permit 
a  different  method  of  operation,  but  instead 
allow  operation  to  take  advantage  of 
improved  fuel  design  and  safety  injection 
boron  concentration  limits  while  meeting 
analyzed  acceptance  criteria. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because  the  existing  margin  of  safety  is 
provided  by  existing  acceptance  criteria.  The 
effects  of  the  proposed  changes  have  been 
thoroughly  analyzed  and  do  not  cause  the 
existing  acceptance  criteria  to  be  exceeded. 
The  changes  related  to  the  cycle  10  (Reload 
N)  fuel  design  do  not  cause  the  Specified 
Acceptance  Fuel  Design  Limits  (SAFDL)  to  be 
exceeded  (i.e.  the  fuel  shall  not  experience 
centeriine  melt  and  the  departure  from 
nucleate  boiling  ratio  (DNBR)  shall  have  a 
minimum  allowable  limit  such  that  there  is  a 
95%  probability  with  a  95%  confidence  level 
that  the  departure  from  nucleate  boiling 
(DNB)  will  not  occur).  The  changes  related  to 
increasing  the  maximum  boron  concentration 
in  the  SITs  and  SIRWT  have  no  significant 
effect  on  post-LOCA  long  term  cooling. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  49423. 

Attorney  for  licensee: }  udd  L  Bacon. 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue.  |ackson, 
Michigan  49201. 

NRC  Project  Director:  L  B.  Marsh. 

Entergy  Operations,  lac,  Docket  Nos. 
S0-S13  and  50-368,  Arkansas  Nodear 
One.  Unit  Nos.  1  and  2  (ANO-1&2),  Pope 
County,  Arkansas 

Date  of  amendment  request'  October 
15.1991 

Description  of  amendment  requesL 
The  amendment  would  revise  the 
technical  specifications  (TS)  for 
Arkansas  Nuclear  One.  Units  1  and  2 
{ANO-1&2).  by  deleting  the  requirement 
for  a  visual  cell  plate  inspection  of  the 
tliesel  fire  pump  battery  from  ANO-1 
Surveillance  Requirement  4.20.3.C.1  and 
AND-2  Surveillance  Requirement 
4.7,10.1.3.c.l. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.fll(a).  Ihe 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  not  involve  a  SijTiiRcanl 
Increase  in  the  Probabiiity  or  Consequences 
of  an  Accident  Previonsly  Evaluated. 

Deleting  this  inspection  would  not  involve 
any  increase  in  the  pTDbability  of  a 
previously  evaluated  accident  As  the  ability 
of  the  battery  to  start  the  diesel  fire  pump  is 
ensured  by  other  sniveillances  performed, 
deleting  this  Inspection  would  not  impair  the 
ability  of  the  diesel  fire  pump  to  mitigate  the 
consequences  of  a  fire.  No  other  accident  as 
described  in  the  Safety  Analysts  Report 
would  be  affected  by  this  change,  therefore, 
this  change  would  not  involve  a  significant 
increase  in  the  probability  or  consetjuences 
of  an  accident  previously  evaluated. 

Criterion  2  -  Does  not  create  the  possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

No  new  or  different  accident  from  any 
previously  evaluated  would  be  created  by 
deletion  «)f  the  visual  inspection  of  the  cell 
plates  for  the  diesel  fire  pump  battery.  This 
inspection  has  no  effect  on  accidents  of  the 
type  considered  in  the  Safety  Analysis. 

Criterion  3  -  Does  not  Involve  a  StgniFicant 
Redaction  in  the  Margin  of  Safety. 

Other  tests  ensure  the  capability  of  the 
diesel  fire  pump  battery  to  perform  its 
ftmction.  therefore,  this  change  does  not 
involve  a  significant  redaction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  &e 
licensee's  analysis  and.  based  on  this 
review,  it  appears  thai  tiw  three 
standards  of  10  CFR  S0S2(c]  are 
satisfied.  Therefore.  dieNRCstaff 
proposes  to  deteranne  tiaat  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocot/on.- Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 

i4Womey /or  7ice/jsee:  Nicholas  8. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W,  Washington,  D.C 
20005-3502 

NRC  Project  Director  John  T.  Larkins 

lUinob  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  SV- 
461,  dintoo  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request-  August 
16,1991 

Description  of  amendment  request-  In 
accordance  with  10  CFH  50.90.  the 
following  proposed  chatiges  to 
Technical  Specification  3/4.3.6,  "Control 
Rod  Block  Instrumentation,''  are  being 
proposed: 

1]  The  iK>oiinal  trip  setpoint  under  the 
Trip  Setpoint  column  for  the  Rod  Pattern 
Control  System  Low  Power  Setpoint 
(Table  S  J.6-2,  Item  l.e}  is  being  revised 
from  't*)*  of  RATED  THERMAL 
POWER"  to  "138-0  o  2  3  psig*"  and  the 
associated  Allowable  Value  is  being 
revised  from  "{'J%  of  RATED 
THERMAL  POWER"  to  "greater  Qian  or 
equal  to  115.0  psig.  less  than  or  equal  to 
175i)psig*." 

2)  The  nominal  trip  setpoint  under  the 
Trip  Setpoint  column  for  the  Rod 
Withdrawal  Limiter  High  Power 
Setpoint  (Table  3.3.6-2.  Item  l.b)  is  being 
revised  from ""(*)%  t)f  RATED 
THHIMAL  POWER"  to  "less  than  or 
equal  to  361.6  psig*"  and  the  associated 
Allowable  'Value  is  being  revised  from 
"(*)«  of  RATED  THERMAL  POWER"  to 
"less  than  or  equal  to  400  psig*." 

3)  Footnote  "*"  is  being  revised  to 
delete  the  statement  that  the  setpoints 
are  to  be  determined  during  the  startup 
test  program  and  to  add  a  statement  that 
these  setpoints  are  turbine  first  stage 
pressure  values, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  The  proposed  changes  are  consistent 
with  the  Conbvl  Rod  Dn>p  Accident  (CROA) 
analysis  presented  in  Updated  Safety 
Analysis  Report  (USAR)  Section  1S.4.9  and 
the  Rod  Withdrawal  Error  (RWE)  analysis 
presented  in  USAR  Section  15.4.2. 
Additioaally.  tfae  proposed  setpoints  have 
t>een  deveioped  based  upon  a  conaervative 
relaticndtip  between  turhme  first  stage 
pressure  and  reactor  power  level  uaiag  a 
setpoiot  ■ethodology  which  takes  into 
aoooont  appropttele  iiistiiiamiil  aacerta  iatles 
la  acooidanoe  with  Regulatory  Guide  l.tOS.  In 


addition,  this  relationship  has  t>een 
confirmed  t>y  meesarements  taken  dtiring 
plant  startup  from  the  second  refueling 
outage.  Further,  the  proposed  changes  tio  not 
result  in  any  tAange  to  plant  equipment  or 
operation.  Therefore,  the  proposed  changes 
do  not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2)  The  proposed  changes  do  not  result  in 
any  changes  to  plant  equipment  or  operation. 
As  a  result  no  new  failure  modes  are 
introducetL  Hie  proposed  changes  are  clearly 
within  the  limits  of  plant  operation  as 
descrifjed  in  USAR  Section  7.6.1 .7.  Therefore, 
the  proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3)  The  proposed  changes  are  consistent 
with  the  CROA  and  RWE  analyses  presented 
in  the  USAR  and  limit  plant  operaUon  to 
those  conditions  assumed  in  the  CRDA  and 
RWE  analyses.  Additioaally,  the  proposed 
setpoints  have  been  developed  based  upon  a 
conservative  relationship  between  turbine 
first  stage  pressure  and  reactor  power  level 
using  a  setpoint  methodoiogy  which  lakes 
into  acc«Minl  appropriate  instrument 
uncertainties  in  accordance  with  Regulatory 
Guide  1.105.  In  addition,  this  relationship  has 
been  confirmed  by  measurements  taken 
during  plant  startup  from  the  second  refueling 
outage.  Tlierefore,  tiie  proposed  changes  do 
not  inmive  a  significanl  redaction  in  a 
margin  of  safety.  . 

The  NRC  staff  has  reviewed  the 
licmsee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  fequest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Piiblic 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq..  Schiff,  Hardin  and  Waite,7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  lUinois  60606 

NRC  Project  Director:  John  N.  Hannon 

Iowa  Electric  lAghl  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold  Energy 
Caotar,  linn  Count)',  Iowa 

Dale  of  amendment  request 
November  15. 1991 

Description  of  amendment  request 
The  proposed  amendment  would  (1) 
revise  the  reqairements  applicable  to 
loading  fuel  assemblies  adjairent  to 
Source  Rai\ge  Monitors  (SRMs}  for 
spiral  reloading  oJ  the  core;  (2]  add 
Limiting  Conditions  for  Operation  and 
SurveiUaooe  Requirements  which 
incorporate  requirements  already 
specified  in  Duane  Arnold  Energy 
Center  procedures;  and  (3)  make 
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•ddilion.  this  relationship  lias  been 
confirmed  by  measurements  taken  ^ring 
plant  startup  from  the  second  refueling 
outage.  Further,  the  proposed  changes  do  not 
result  in  any  t^ange  to  plant  equipment  or 
operation.  Therefore,  the  proposed  changes 
do  not  result  in  a  signiricant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2)  The  proposed  changes  do  not  result  in 
any  changes  to  plant  equipment  or  operation. 
As  a  result  no  new  failure  modes  are 
introducetL  Hie  proposed  changes  are  deariy 
within  the  limits  of  plant  operation  as 
descritjed  in  USAR  Section  7.6.1 .7.  Therefore, 
the  proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

3)  The  proposed  changes  are  consisient 
with  the  CiU)A  and  RWE  analyses  presented 
in  the  USAR  and  limit  plant  operation  to 
those  conditions  assumed  in  the  CRDA  and 
RWE  analyses.  Additiooally,  the  proposed 
setpoints  have  been  developed  based  upon  a 
conservative  relatioiuhip  t>etween  turbine 
first  stage  pressure  and  reactor  power  level 
using  a  setpoint  methodology  «irhich  lakes 
into  account  appropriate  instnuneni 
uncertainties  in  accordance  nMth  Regulatory 
Guide  1.105.  In  addition,  this  relationship  has 
been  confirmed  by  measurements  taken 
during  plant  startup  from  the  second  refueling 
outage.  Therefoie.  the  proposed  changes  do 
not  invoive  a  significant  redaction  in  a 
maiigin  of  safety.  . 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  sa92(c)  are  satisfied. 
Ilierefofe,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Wander  Public 
Library,  120  West  Johnson  Street, 
Ointon,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq..  Schiff.  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago.  Illinois  60606 

NRC  Project  Director:  John  N.  Hannon 

Iowa  Electric  Light  and  Power  Company, 
Dockat  No.  50-331,  Duane  Arnold  Energy 
Center,  linn  County,  Iowa 

Dale  of  amendment  request 
November  IS.  1991 

Description  of  amendment  request 
The  proposed  amendment  would  (1) 
revise  the  requirements  applicable  to 
loading  fuel  assemblies  adjacent  to 
Source  Range  Monitors  tSRMsJ  for 
spiral  reloading  of  the  core:  [2]  add 
Limiting  Conditions  For  Operation  and 
Surveillanoe  Requirements  which 
incorporate  requirements  already 
specified  in  Duane  Arnold  Energy 
Center  prooedures;  4uui  (3)  nnk« 


Federal  Register  /  Vol.  56,  No.  238  /  Wednesday.  December  11.  1991  /  Notices  64655 


administrative  and  minor  editoral 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  increase 
the  probability  of  an  accident  occurring 
because: 

The  propose  requirement  for  loading  fuel 
assemblies  adjacent  to  SRMs  will  still  assure 
that  an  inadvertent  criticality  event  will  not 
occur,  while  reducing  the  number  of  times 
fuel  assemblies  are  moved  in  the  core. 
Reducing  the  number  of  moves  reduces  the 
possibility  that  a  fuel  assembly  may  be 
dropped  during  a  refueling. 

The  addition  of  LCOs  and  Surveillance 
Requirements  will  incorporate  provisions 
already  specified  in  DAEC  procedures,  other 
DAEC  TS  Sections,  and  BWR  Standard 
Technical  Specifications  and  provide 
consistency  with  other  recently-docketed 
DAEC  TS  submittals  and  BWR  Standard 
Technical  Specifications.  The  incorporation 
of  these  requirements  to  Section  3.9  clarify 
and  enhance  the  TS  ability  to  communicate 
the  required  conditions,  surveillances,  and 
actions  to  be  taken.  Therefore,  these  changes 
do  not  affect  the  probability  of  an  accident 
occurring. 

The  various  administrative  changes  to 
Section  3.9  (reorganization,  renumbering, 
denoting  defined  terms,  etc.)  clarify  and 
better  define  current  reqirements  and  do  not 
affect  the  probability  of  an  accident 
occurring. 

The  changes  to  the  Bases  of  Section  3/4.9 
only  reflect  the  above  changes  to  LCO  and 
Surveillance  Requirements. 

The  consequences  of  an  accident  are  not 
increased  because: 

The  consequences  of  an  inadvertent 
criticality  event  are  bounded  by  the  Control 
Drop  Accident  as  evaluated  in  the  FSAR.  The 
consequences  of  dropping  a  fuel  assembly 
are  bounded  by  the  refueling  accident  as 
evaluated  in  the  FSAR.  Therefore,  the 
proposed  change  will  not  invalidate  the 
previously  arrived  at  conclusions  in  the 
FSAR. 

The  various  administrative  changes  to 
Section  3.9  (reorganization,  renumbering, 
denoting  defined  terms,  etc.)  clarify  and 
better  define  current  requirements  and  do  not 
affect  the  consequences  of  an  accident 
previously  evaluated. 

The  changes  to  the  Bases  of  Section  3/4.9 
reflect  the  above  changes  to  LCO  and 
Surveillance  Requirements. 

2.  The  proposed  change  does  not  create  the 
possibility  for  an  accident  different  from  any 
previously  evaluated  because: 

The  events  associated  with  SRM 
requirements  during  fuel  assembly  loading 
have  been  evaluated  in  the  FSAR.  The 
proposed  SRM  requirements  during  fuel 
assembly  loading  assure  that  core  remains 
subcritical  while  establishing  the  minimum 
required  SRM  count  rate  prior  to  spiral 
reloading.  Therefore,  the  basis  for  these  LCO 
requirements  have  (sic)  not  changed. 

The  addition  of  LCOs  and  Surveillance 
requirements  incorporates  requirements 


already  specified  in  DAEC  procedures,  other 
DAEC  TS  sections,  and  BWR  Standard 
Technical  Specifications.  These  added 
requirements  clarify  and  better  define  current 
requirements.  Therefore,  these  changes  do 
not  create  the  possibility  for  an  accident 
different  from  any  previously  evaluated. 
The  various  administrative  changes  to 
Section  3.9  (reorganization,  renumbering, 
denoting  defined  terms,  etc.)  clarify  and 
better  define  current  requirements  and  do  not 
create  the  possibility  for  an  accident  different 
from  any  previously  evaluated. 

The  changes  to  the  Bases  of  Section  3/4.9 
reflect  the  above  changes  to  LCO  and 
Surveillance  Requirements. 

3.  The  margin  of  safety  will  not  be  reduced 
because: 

The  proposed  LCO  meets  the  mtent  of  the 
current  LCO  in  that  these  restrictions  will 
assure  a  subcritical  configuration  before 
valid  SR.M  response  is  established  prior  to 
spiral  reloading  of  the  core.  Additionally,  this 
proposed  change  will  reduce  the  probability 
that  a  fuel  assembly  drop  accident  will  occur 
during  each  refueling,  thus,  adding  to  the 
margin  of  safety. 

The  addition  of  LCOs  and  Surveillance 
Requirements  incorporates  requirements 
already  specified  in  DAEC  procedures,  other 
DAEC  TS  sections,  and  BWR  Standard 
Technical  Specifications.  These  added 
requirements  clarify  and  better  define  current 
requirements  and  do  not  affect  the  margin  of 
safety. 

The  various  administrative  changes  to 
Section  3.9  (reorganization,  renumbering, 
denoting  defined  terms,  etc.)  clarify  and 
better  define  current  requirements  and  do  not 
affect  the  margin  of  safety. 

The  changes  to  the  Bases  of  Section  3/4.9 
reflect  the  above  changes  to  LCO  and 
Surveillance  Requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.E..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire. 
Newman  and  Holtzinger,  1615  L  Street, 
NW..  Washington.  DC  20036. 

NRC  Project  Director  John  N. 
Hannon. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincobi  County. 
Maine 

Date  of  amendment  request 
November  6. 1991 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
Section  3.4.C.1  of  Technical 
Specification  3.4.  Combined  Heatup. 
Cooldown  and  Pressure-Temperature 


Limitations,  by  changing  the  pressure 
Ifmit  for  the  Residual  Heat  Removal 
(RHR)  system  to  660  psig  from  600  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  Technical 
Specification  3.4.C.1  has  been  evaluated 
against  the  standards  of  10  CFR  50.92  and  has 
been  determined  to  not  involve  a  significant 
hazards  consideration.  The  proposed  change 
does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed.  The  RHR  system  piping 
and  components  remain  within  the  allowable 
stress  limits  of  USAS  (USA  Standard)  B31.1- 
1967  for  infrequent  variations  in  pressure 
and/or  temperature.  Thus,  an  event 
challenging  the  RHR  automatic  isolation 
setpoint  at  an  actual  system  pressure  less 
than  660  psig  does  not  result  in  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Increasing  the  RHR 
system  pressure  limit  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  because  the  proposed  amendment 
involves  neither  a  hardware  modification,  nor 
the  creation  of  a  unique  operating  condition. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Increasing  the  RHR  system 
pressure  limit  does  not  change  the  results  of 
any  of  the  events  in  FSAR  Chapter  14.  Safety 
Analysis.  Increasing  the  RHR  system 
pressure  limit  does  slightly  expand  the 
operating  pressure  range  within  which  the 
RHR  auto  isolation  could  occur.  However, 
system  pressure  at  closure  will  result  in  a 
transient  stress  condition  less  than  the  20% 
stress  increase  permitted  by  USAS  B31 .1-1967 
for  events  that  occur  in  less  than  1%  of  the 
operating  period. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request^ 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  367.  Wiscasset.  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire.  Ropes  and  Gray,  One 
International  Place,  Boston. 
Massachusetts  02110-2624 

NRC  Project  Director  Walter  R. 
Butler 
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Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
AtfMaic  Power  Statioa.  LiBcoifl  County. 

Maine 

Date  of  awendmenl  request: 
November  6. 1991 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  Technical  Specification  that 
limits  the  combined  time  interval  for  any 
three  consecutive  surveillance  intervals 
to  less  than  3.25  times  the  specified 
surveillance  interval.  The  proposed 
amendment  is  consistent  with  the 
guidance  of  U.  S.  Nuclear  Regulatory 
Commission  Generic  Letter  89-14.  Line- 
item  Improvements  in  Technical 
Specifications — Removal  of  the  3.25 
Limit  on  Extending  Surveillance 
Intervals,  dated  August  21. 1969. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  t>y  10  CFR  50.92(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  to  Technical 
Specification  AXi  twve  been  evaluated  against 
the  standards  of  10  CFR  sa92  and  have  been 
determined  to  not  involve  a  significant 
hazards  consideration.  This  proposed  change 
does  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because  the  3.25 
surveillance  in<erval  extension  criteria  of 
Technical  Specificatron  4i)  is  not  considered 
in  the  plant  accident  analysis  (FSAR  Chapter 
U). 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because  the 
sun-eillance  interval  will  remain  constrained 
by  the  1.2S  Interval  extension  criteria  for  each 
surveillance. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because  deletion  of  the 
requirement  that  "'—any  three  consecutive 
intervals  must  not  exceed  3.2S  times  the 
surveillance  lnfer\'al..."  will  allow  all 
BUJA-eillaiice  internals  to  be  constrained  by 
the  maximum  allowable  extension  of  25- 
percent  of  the  specified  surveillance  interval, 
which  will  enhance  safety  when  used  during 
plant  operation.  Normal  scheduling  would 
remain  at  the  specified  surveillance  interval. 

Guidance  has  been  provided  in  the  Federal 
Register  (51  FR  7744J  for  the  application  of 
standards  to  license  amendment  requests 
that  are  not  likely  to  involve  significant 
hazards  considerations.  This  proposed 
amendment  does  not  involve  a  significant 
relaxatian  of  the  criteria  used  to  establish 
safety  limits,  a  significant  relaxation  of  the 
bases  for  the  limiting  safety  system  settings. 
or  a  significant  relaxation  of  the  bases  for  the 
limiting  conditioas  for  operation.  Therefore. 
based  on  the  guidance  provided  in  the 
Federal  Register  and  the  criteria  established 
in  10  CFR  SOfli  the  proposed  change  does 
not  constitute  a  significant  hazards 
consideration 


The  NRC  staff  has  renewed  the 
licensee's  analysts,  and  based  on  this 
review,  it  appear^  that  the  three 
standards  of  S0.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscassel  Public  Library.  High 
Street.  P.O.  Box  387.  Wiscasset.  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire.  Ropes  and  Cray.  One 
International  Place.  Boston. 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 

Niagara  Mohawk  Power  Corporation , 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Statioo  Unit  No.  1,  Oswego 
County.  New  Y'ork 

Date  of  amendment  request:  Octot>er 
22, 1991.  as  supplemented  November  19. 
1991 

Description  of  amendment  request: 
The  proposed  change  would  (1] 
establish  specific  setpoints  for  the 
Recirculation  Flow  Unit  (Comparator  and 
Recirculation  Flow  Unit  Upscale  Control 
Rod  Block  functions  in  technical 
specification  TaWe  3.6.2g,  and  revise  the 
operational  condition  (Reactor  Mode 
Switch  Position)  applicability  to  be 
consistent  with  NUREG-0123.  "Standard 
Technical  Specifications  for  General 
Electric  Boiling  Water  Reactors."  and  (2) 
revise  the  Recirculation  Flow  Unit 
Comparator.  Flow  Unit  Inoperative  and 
Flow  Unit  Upscale  Control  Rod 
Withdrawal  Block  instrumotit  Channel 
Calibration  frequency  in  technical 
specification  Table  4.6.2g  to  be 
consistent  with  NURF,G-0123. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment 
mil  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Recirculation  Flow  Unit  control  rod 
withdrawal  block  functions  are  not  relied 
upon  for  accident  mitigation  in  the  analyses 
of  abnormal  operational  transients  or  design 
basis  accidents  as  presented  in  Section  XV  of 
the  Final  Safety  Analysis  Report.  The 
proposed  setpoints  and  allowable  setpoint 
deviations  are  within  analytical  values  of 
recirculation  flow  considering  a  quarterly 
surveillance  period.  The  recirculation  flow 
setpoints  arc  only  required  to  conservatively 
initiate  a  control  rod  withdrawal  block  in  the 
RUN  mode  in  response  to  Flow  Unit 
operability  concerns  only.  Performance  of  the 


sur\'eillances  require  application  of  a  one- 
half  Scram  signal  through  the  APRM  {average 
power  range  nxmitorj  instruments  for  a 
lengthy  period  of  time.  Quarterly 
performance  of  these  surveillances  decreases 
the  likelihood  of  inadvertent  Scrams. 
Therefore,  dte  proposed  changes  do  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  setpoints  Btz  additions  to  the 
existing  operatioaai  design  basis  but  do  not 
change  the  original  design  of  the  system. 
Neither  the  proposed  setpoints.  allowable    ~ 
setpoint  deviations  or  the  proposod  changes 
to  the  Mode  Switch  Position  applicability  or 
to  the  surveillance  frequency  alter  the 
reliability  of  tins  instrumentation  or  its  input 
to  the  APRM  Scram  functi(m.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Recirculation  Flow  Units  supply  input 
to  the  APRM  Units  in  order  to  allow 
automatic  flow  biasing  of  the  APRM  Upscale 
control  rod  withdrawal  block  and  scram  trip 
setting,  with  recirculation  flow.  There  is  no 
safety  design  basis  for  the  Recirculation  Flow 
Units  internal  monitoring  trip  functions: 
Comparator.  Inoperative  and  Upscale.  There 
is  no  reliance  on  the  Recirculation  Flow  rod 
blocks  to  protect  the  Fuel  Cladding  Safety 
Limit,  and  these  functions  are  not  required  to 
be  operable  in  the  REFUEL  and  STARTUP 
modes.  At  flow  values  greater  ttian  100% 
flow,  the  APRM  Upscale  flux  trip  setting  does 
not  continue  to  increase  and  will  provide  an 
automatic  acraaa  above  120%  of  rated  neutron 
flux.  This  feature  ensures  tiiat  the  Limiting 
Safety  System  Setting  is  not  exceeded  shouh) 
a  Flow  Unit  signal  fail  in  the  high  direction. 
The  APRM  Scram  and  APRM  Rod  Block 
analytical  limits  currently  established  in 
Technical  Specification  Figure  2.1.1  remain 
unchanged.  With  the  Reactor  Mode  Switch  in 
the  REFUFJ.  position,  the  "One  Rod  Out 
Interlock"  provides  a  control  rod  blodc  wrhich 
prevents  eiiceeding  tt»e  Safety  Limit.  With  the 
Reactor  Mode  Switch  in  the  STAItTUP 
position,  the  Intermediate  Range  Monitors 
(IRM)  Scram  provides  protection,  for  the 
analyzed  range  of  rod  withdrawal  accidents, 
against  exceeding  the  fuel  cladding  Safety 
Limit.  The  IRM  Scram  is  maintained  up  to 
20%  flow.  This  is  accomplished  by  keeping 
the  reactor  mode  switch  in  the  STARTUP 
position  unti'  20%  flow  is  exceeded  and  the 
APRMs  are  on  scale.  Then  the  reactor  mode 
switch  may  be  switched  to  the  RUN  mode, 
thereby  switching  scram  protection  from  die 
IRM  to  the  APRM  system.  The  APRMs  are 
then  used  to  monitor  neutron  flux. 

Therefore,  the  proposed  setpoints. 
applicable  operational  condition,  and 
surveillance  interval  for  these  trip  functions- 
does  not  adversely  affect  a  Limiting  Safety 
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surveiilanoes  require  application  of  a  one- 
half  Scram  signal  through  the  APRM  laverage 
power  range  monitor)  instruments  for  a 
lengthy  period  of  time.  Quarterly 
performance  of  these  surveillances  decreases 
the  likelihood  of  inadvertent  Scrams. 
Therefore,  the  proposed  changes  do  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

The  (^ration  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  setpoints  are  additions  to  the 
existing  operational  design  basis  but  do  not 
change  the  original  design  of  the  system. 
Neither  the  proposed  setpoints,  allowable 
setpoint  deviations  or  the  proposod  changes 
to  the  Mode  Switch  Position  applicability  or 
to  the  surveiUance  frequency  alter  the 
reliability  of  this  instrumentation  or  its  input 
to  the  APRM  Scram  function.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Recirculation  Flow  Units  supply  input 
to  the  APRM  Units  in  order  to  allow 
automatic  flow  biasing  of  the  APRM  Upscale 
control  rod  withdrawal  block  and  scram  trip 
setting,  with  recirculation  flow.  There  is  no 
safety  design  basis  for  the  Recirculation  Flow 
Units  intemai  mooltoring  trip  functions: 
Comparator.  Inoperative  and  Upscale.  There 
is  no  reliance  on  the  Recirculation  Flow  rod 
blocks  to  protect  the  Fuel  Cladding  Safety 
Limit,  and  these  functions  are  not  required  to 
be  operable  in  the  REFUEL  and  STARTUP 
modes.  At  flow  values  greater  than  100% 
flow,  the  AtHlM  Upscale  flux  trip  setting  does 
not  continue  to  increase  and  will  provide  an 
automatic  scran  above  120%  of  rated  neutron 
flux.  This  feature  ensures  tliat  the  Limiting 
Safety  System  Setting  is  not  exceeded  should 
a  Flow  Unit  signal  fail  in  the  high  direction. 
The  APRM  Scram  and  APRM  Rod  Block 
analytical  limits  currently  established  in 
Technical  Specification  Figure  2.1.1  remain 
unchanged.  With  the  Reactor  Mode  Switch  in 
the  REFUFX  position,  the  "One  Rod  Out 
Interlock"  provides  a  control  rod  block  virbich 
prevents  exceeding  the  Safety  Limit.  With  the 
Reactor  Mode  Switch  in  the  STARTUP 
position,  the  Intermediate  Range  Monitors 
(IRM)  Scram  provides  protection,  for  the 
analyzed  range  of  rod  wittidrawal  accidents, 
against  exceeding  the  fuel  cladding  Safety 
Limit.  The  IRM  Scram  is  maintained  up  to 
20%  flow.  This  is  accomplished  by  keeping 
the  reactor  mode  switch  in  the  STARTUP 
position  unti'  20%  flow  is  exceeded  and  the 
APRMs  are  on  scale.  Then  the  reactor  mode 
switch  may  be  switched  to  the  RUN  mode, 
thereby  switching  scram  protection  from  the 
IRM  to  die  APRM  system.  The  APRMs  are 
then  used  to  monitor  neutron  flux. 

Therefore,  the  proposed  setpoints. 
applicable  operatiooal  condition,  and 
surveiUaoce  interval  for  these  trip  functions 
does  not  adversely  affect  a  Limiting  Safety 
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System  Setting  or  in-oU-e  a  reduction  in  a 
margin  of  safety. 

Tlte  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92{c^  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amentiment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  1312a 

Attorney  for  licensee:  Mark  \. 
Wetterhahn.  Esquire,  Winston  &  Strawn. 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Project  Director:  Robert  A. 
Capra 

Northeast  Nuclear  Energy  Company, 
Dod(et  No.  S0-24S,  Millstone  Nuclear 
Power  Station,  Unit  1.  New  London 
County,  Connecticut 

Date  of  amendment  request:  August  1. 
1989,  superseded  November  19. 1991. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specification  (TS)  would  add 
programmatic  requirements  for 
postaccident  sampling  and  sampling  and 
analysis  of  plant  effluents.  The  August  I. 
1989  request  was  published  in  the 
FedenI  Register  September  20, 1989  (54 
FR  38785). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  postaccident  sampling  system  and  the 
Millstone  Unit  No.  1  stack  high-range  iodine 
and  particulate  samplers  are  u  means  of 
obtaining  postaccident  assessments,  and 
alternate  means  are  available  for  making 
such  assessments  should  thwe  systems 
become  inoperable.  These  additional 
requirements  for  this  ins»rumentation  are 
presently  contained  in  plant  procedures. 
Therefore,  there  is  no  increase  in  the 
prottabihty  or  consequences  of  any  design 
basis  event  previously  analyzed. 

2.  Create  tSe  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  will  incorporate  an 
administrative  control  for  the  postaccident 
sampling  system  and  the  Millstone  Unit  No.  1 
stack  high  range  iodine  and  particulate 
samplers.  This  chang«>  does  not  (a)ffect 
station  operation  or  design,  and  there  is  no 
change  in  plant  response  to  any  desi^ 
basjijs  event  previously  analyzed. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 


The  proposed  change  provides 
administrative  assurance  of  operability  for 
the  postaccident  sampling  system  and  ttie 
MilUtone  Unit  No.  1  stack  high  range  iodine 
sad  particulate  samplers  dirmtgh 
implementation  in  the  plant's  Technical 
Specifications.  Thus,  there  is  no  reduction  in 
the  margin  of  safety. 

llie  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ijecrr.ir.g  Resources  Center, 
Tha.mes  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company, 
Docket  No.  S0-24S.  Millstone  Nuclear 
Power  Station.  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request: 
November  8. 1991 

Description  trf  amendment  request: 
The  proposed  changes  to  the  Technical 
Specification  (TS)  Section  5.0,  "Design 
Features,"  would  correct  references  to 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  act.ident 
previously  analyred. 

The  proposed  ctianaes  a.-e  necessav  to 
update  the  Millstone  Onit  No.  1  Technical 
Specifications  (page  5-1)  to  reRc'  •  f>ie 
UF'SAR.  These  changes  make  tlf  ttchnical 
specifications  consistent  with  ine  assacidied 
UFS.AR  sections,  are  administrative  in  ratu:-e. 
and  do  not  change  the  intent  of  the  technic;:! 
specifications.  There  are  no  hardware 
modifications  or  procedural  changes 
associated  with  this  change.  Therefore,  the 
proposed  changes  have  no  impact  on  any 
transient  or  accident,  nor  do  they  increase 
the  probability  of  any  event. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  are  administrative 
in  nature,  and  there  are  no  changes  in  the 
way  the  plant  is  operated.  Therefore,  the 
potential  for  an  unanalyzed  accident  is  not 
created  and  no  new  failure  modes  are 
introduced. 

X  involve  «  significant  reduction  in  a 
margin  of  safety. 


The  proposed  dtanges  modify  the  Millstone 
Unit  No.  1  Technical  Specification  to 
accurately  ref.ecc  the  IJFSAR  and  do  not 
change  actual  operational  limits  and 
therefore  have  no  impact  on  the  margin  of 
safety  for  any  parameter. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norvsich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard, 
Counselors  at  Law,  City  Place.  Hartford. 
Connecticut  06103-3499. 

A7IC  Project  Director:  John  F.  Stolz 

Northera  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  PlanL  Wright  County. 
Minnesota 

Date  of  amendment  request:  October 
22, 1991 

Des(;ription  of  amendment  request: 
The  proposed  amendment  extends 
surveillance  test  intervals  and  allowable 
out-of-service  times  for  the  actuation 
instrumentation  supporting  the  Reactor 
Protection  System  (RPS)  and  Isolation 
Groups  1.  2.  and  3  instrumentation  in 
common  with  RPS  instrumentation. 
Specifically,  the  proposed  changes: 

a)  Extend  the  allowable  out-of-service 
times  for  the  Reactor  Protection  System 
instrumentalioa  Technical  Specification 
3.1.B  and  Table  3.1.1. 

b)  Change  the  functional  test 
frequency  for  the  Reactor  Protection 
System  instrumentation.  Technical 
Specification  Table  4.1.1. 

c)  Revise  the  Reactor  Protection 
System  bases  to  reflect  the  extended 
allowable  out-of-service  times  and 
revised  functional  test  frequencies. 

d)  Delete  the  Group  designation  on 
Table  4.1.1.  delete  "and  normal 
shutdown"  from  Note  3  on  Table  4.1.1. 
and  revise  Group  "D"  and  "E"  to  Group 
"A  "  and  "B "  on  Table  4.1.2. 

e)  Extend  the  allowable  out-of-service 
times  for  the  isolation  instrumentatioa 
Technical  Specification  Table  3.2.1. 

f)  Extend  the  functional  test  frequency 
for  the  Group  1.  Group  2  and  Group  3 
isolation  instrumentation.  Technical 
Specification  Table  4.2.1. 

g)  Add  the  reactor  low-low  water 
level  sur\'eillance  requirements  to  the 
Group  L  Main  Steam  Line  Isolation, 
Technical  Specification  Table  4.2.1. 
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h)  Revise  the  isolation 
instrumentation  bases  to  reflect  the 
extended  allowable  out-of-service  times 
and  minimum  function  test  frequencies. 

i)  Change  "3.5.D"  to  "3.5"  in  Required 
condition  F  of  Technical  Specification 
Table  3.2.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

For  the  changes  related  to  Reactor 
Protection  System  instrumentation. 

1.  The  proposed  amendment  will  not 
involve  a  sij^nincant  increase  in  the 
probability  or  consequences  of  an  accident 
previou.^ly  evaluated. 

General  Electric  Topical  Report  NEDC- 
30851P.  concluded  that  the  core  damage 
frequency  is  decreased  by  one  percent,  and 
the  plant  capacity  factor  is  increased  by  0.1%. 
Therefore,  this  amendment  will  not  cause  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
Monticello  plant. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

These  changes  only  affect  the  instrument 
functional  testing  frequency  and  allowable 
out-of-service  times.  -No  change  is  being  made 
to  the  reactor  protection  system  function. 
Therefore,  the  proposed  amendment  will  not 
cieate  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

These  changes  will  improve  the 
peiformance  of  equipment  and  are  intended 
to  reduce  the  potential  for  equipment  failures 
due  to  unnecessary  testing.  The  safety  limits 
and  the  limiting  safety  system  setpoints  will 
not  be  affected  by  these  changes.  No  safety 
margins  are  affected. 

For  changes  related  to  Group  1.  2.  and  3 
isolation  insirumentation. 

1.  The  proposed  amendment  will  not 
invol.c  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

General  Electric  Topical  Report  NEDC- 
30851P.  Supplement  2,  concluded  that 
changing  the  test  interval  for  instrumentation 
common  to  the  reactor  protection  system  and 
the  isoK'.tion  instrumsntation  would  change 
the  overull  initiation  failure  probability 
slightly,  but  the  overall  effect  on  frequency  of 
failure  to  isolate  would  be  negligible.  General 
Kbclric  1  opical  Report  NEDC-3t677P, 
concluded  that  the  main  steam  line  isolation 
failure  frequency  is  reduced  by  l.lE-08/year 
when  the  instrument  test  interval  and 
allowed  out-of-service  times  are  extended. 
Therefore,  this  amendment  will  not  cause  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
Monticello  plant. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
analyzed. 

These  changes  only  affect  the  instrument 
functional  testing  frequency  and  allowable 
out-of-service  times,  therefore,  the  proposed 
amendment  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

These  changes  will  improve  the 
performance  of  equipment  and  are  intended 
to  reduce  the  potential  for  equipment  failures 
due  to  unnecessary  testing.  No  safety  margins 
are  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  L.  B.  Marsh. 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  11. 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Specification  2.7.  "Electrical  Systems." 
to  correct  inconsistencies  and  to  provide 
further  guidance  on  equipment 
necessary  for  the  161kV  power  supply. 
Additionally,  administrative  changes 
are  proposed  for  Specification  2.7  and 
Table  2-10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(3),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Changes  to  the  Minimum  Requirements  and 
Modification  to  the  Minimum  Requirements 

The  proposed  changes  to  the  minimum 
requirements  and  modiHcation  to  minimum 
requirements  do  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated.  This  proposed  change  would 
allow  the  modification  to  minimum 
requirements  that  apply  when  the  reactor  is 
at  full  power  to  also  apply  when  the  reactor 
is  above  300  degrees  F  but  not  critical.  The 
consequences  of  an  accident  at  full  power  are 
significantly  greater  than  when  the  reactor  is 
not  critical.  By  not  allowing  the  unit  to  be 


made  critical  unless  all  of  the  systems  listed 
in  the  minimum  requirements  are  operable 
ensures  that  the  consequences  would  not  be 
increased. 

Changes  Concerning  the  Operation  of  the 
leikV  Line  and  Associated  Equipment 

The  proposed  changes  concerning  the 
operation  of  the  161kV  nff-site  power  line  and 
associated  equipment  does  not  adversely 
affect  the  consequences  or  probability  of  an 
accident  or  event  previously  evaluated.  This 
change  clarifies  the  operability  requirements 
of  the  remaining  power  sources  during  times 
when  the  House  Service  Transformers  are 
out-of-service,  requires  reporting  of  actions  to 
restore  the  transformer(8)  and  other 
precautions  to  be  taken  while  the  transformer 
is  out-of-service,  and  removes  the  permissive 
to  restart  with  the  161kV  line  out-of-service. 
The  present  Specifications  allow  the  161kV 
line,  and  therefore  the  transformers,  to  be 
out-of-service  for  an  indefinite  time  period. 
This  change  defines  a  consistent  allowed 
outage  time  for  both  the  161kV  line  and  the 
associated  transformers,  and  requires  NRC 
concurrence  to  continue  to  operate  beyond 
the  specified  time. 

Changes  to  Table  2-10 

The  proposed  changes  to  Table  2-10  are 
administrative  only.  These  changes  consist  of 
correcting  typographical  errors  and  providing 
clarification  which  is  consistent  with  an 
interpretation  from  the  Office  of  Nuclear 
Reactor  Regulation.  Therefore,  the  changes  to 
Table  2-10  does  [sic]  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Changes  to  the  Minimum  Requirements  and 
Modification  to  the  Minimum  Requirements 

The  proposed  changes  to  the  minimum 
requirements  and  modification  to  minimum 
requirements  do  not  create  the  possibility  of 
a  new  of  [sic]  different  kind  of  accident  from 
any  previously  evaluated.  This  proposed 
change  would  allow  the  modification  to 
minimum  requirements  that  apply  when  the 
reactor  is  at  full  power  also  apply  when  the 
reactor  is  above  300  degrees  F,  but  not 
critical. 

Changes  Concerning  the  Operation  of  the 
161kV  Line  and  Associated  Equipment 

It  has  been  determined  that  no  new  or 
different  type  of  accident  is  created  because 
no  new  or  different  modes  of  operation  are 
proposed  for  the  plant.  The  proposed 
requirements  to  verify  the  operability  of  the 
remaining  emergency  power  supply  provides 
a  higher  level  of  assurance  that  alternative 
power  sources  are  operable.  Removal  of  the 
permissive  to  restart  the  plant  when  the 
161kV  line  is  out-of-service  eliminates  the 
possibility  of  an  accident  in  a  higher  mode 
than  that  existing  at  the  time  the  161kV 
service  was  lost.  There  will  be  no  electrical 
systein  configuration  changes  as  a  result  of 
this  change.  Plant  response  to  transients  will 
be  the  same  as  currently  analyzed  in  the 
Updated  Safety  Analysis  Report. 

Changes  to  Table  2-10 

The  proposed  changes  to  Table  2-10  are 
administrative  only.  These  changes  consist  of 
correcting  typographical  errors  and  providing 
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made  critical  unless  all  of  the  systems  listed 
in  the  minimum  requirements  are  operable 
ensures  that  the  consequences  would  not  be 
increased. 

Changes  Concerning  the  Operation  of  the 
161kV  Line  and  Associated  Equipment 

The  proposed  changes  concerning  the 
operation  of  the  161kV  nff-sile  power  line  and 
associated  equipment  does  not  adversely 
affect  the  consequences  or  probability  of  an 
accident  or  event  previously  evaluated.  This 
change  clarifies  the  operability  requirements 
of  the  remaining  power  sources  during  times 
when  the  House  Service  Transformers  are 
out-of-service,  requires  reporting  of  actions  to 
restore  the  transformer(s)  and  other 
precautions  to  be  taken  while  the  transformer 
is  out-of-service.  and  removes  the  permissive 
to  restart  with  the  161kV  line  out-of-service. 
The  present  Specifications  allow  the  161kV 
line,  and  therefore  the  transformers,  to  be 
out-of-service  for  an  indefinite  time  period. 
This  change  defines  a  consistent  allowed 
outage  time  for  both  the  161kV  line  and  the 
associated  transformers,  and  requires  NRC 
concurrence  to  continue  to  operate  beyond 
the  specified  time. 

Changes  to  Table  2-10 

The  proposed  changes  to  Table  2-10  are 
administrative  only.  These  changes  consist  of 
correcting  typographical  errors  and  providing 
clarification  which  is  consistent  with  an 
interpretation  from  the  Office  of  Nuclear 
Reactor  Regulation.  Therefore,  the  changes  to 
Table  2-10  does  [sic]  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Changes  to  the  Minimum  Requirements  and 
Modification  to  the  Minimum  Requirements 

The  proposed  changes  to  the  minimum 
requirements  and  modification  to  minimum 
requirements  do  not  create  the  possibility  of 
a  new  of  |sic|  different  kind  of  accident  from 
any  previously  evaluated.  This  proposed 
change  would  allow  the  modification  to 
minimum  requirements  that  apply  when  the 
reactor  is  at  full  power  also  apply  when  the 
reactor  is  above  300  degrees  F,  but  not 
critical. 

Changes  Concerning  the  Operation  of  the 
161kV  Line  and  Associated  Equipment 

It  has  been  determined  that  no  new  or 
different  type  of  accident  is  created  because 
no  new  or  different  modes  of  operation  are 
proposed  for  the  plant.  The  proposed 
requirements  to  verify  the  operability  of  the 
remaining  emergency  power  supply  provides 
a  higher  level  of  assurance  that  alternative 
power  sources  are  operable.  Removal  of  the 
permissive  to  restart  the  plant  when  the 
161kV  line  is  out-of-service  eliminates  the 
possibility  of  an  accident  in  a  higher  mode 
than  that  existing  at  the  time  the  161kV 
service  was  lost.  There  will  be  no  electrical 
system  configuration  changes  as  a  result  of 
this  change.  Plant  response  to  transients  will 
be  the  same  as  currently  analyzed  in  the 
Updated  Safety  Analysis  Report. 

Changes  to  Table  2-10 

The  proposed  changes  to  Table  2-10  are 
administrative  only.  These  changes  consist  of 
correcting  typographical  errors  and  providing 


clarification  which  is  consistent  with  an 
interpretation  from  the  Office  of  Nuclear 
Reactor  Regulation.  Therefore,  the  changes  to 
Table  2-10  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Changes  to  the  Minimum  Requirements  and 
Modification  to  the  Minimtim  Requirements 

The  proposed  changes  to  the  minimum 
requirements  and  modification  to  minimum 
requirements  does  {sic]  not  reduce  the  margin 
of  safety.  This  proposed  change  would  allow 
the  modification  to  minimum  requirements 
that  apply  when  the  reactor  is  at  full  power  to 
also  apply  when  the  reactor  is  above  300 
degrees  F.  but  not  critical  Equipment 
necessary  to  tie  operal>ie  above  300  degrees  F 
is  specified  in  additional  Specifications.  This 
proposed  change  would  not  alter  the  number 
of  pumps  or  valves  which  are  required  to  be 
operable. 

Changes  Concerning  the  Operation  of  the 
161kV  Line  and  Associated  Equipment 

This  change  results  in  an  increase  in  the 
margin  of  safety  associated  with  the  normal 
source  of  auxiliary  power  by  eliminating  the 
permissive  to  restart  with  the  161kV  line  out- 
of-service. 

Changes  to  Table  2-10 

The  proposed  charges  to  Table  2-10  are 
administrative  only.  These  changes  consist  of 
correcting  tj-pographicul  errors  and  providing 
clarification  which  is  consistent  with  an 
interpretation  from  the  Office  of  Nuclear 
Reactor  Regulation.  Therefore,  the  changes  to 
Tal>le  2-10  do  not  reduce  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CHi  50  92(cl  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  conaideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  213 
South  15th  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae.  1333  New 
Hampshire  Avenue,  N.W.,  Washington, 
D.C.  20036 

NRC  Project  Director  John  T.  Laikins 

Portiaiid<<«neral  Electric  Company,  et 
al,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  CoKimbia  County,  Oregon 

Date  of  amendment  rsquef^t:  October 
28, 1986,  as  supplemented  by  letters 
dated  May  19. 1988.  and  December  3a 
1988. 

Description  of  amecidaMnt  nquesL 
The  licensee  proposes  to  revise  the 
Trojan  Technical  Specification  Section 
2.2.,  Table  2.2-1,  and  associated  IBases, 
and  Section  3.3.,  Table  3J-4.  Th».se 
changes  would  delintate  new  selpoints 
for  the  steam  generator  low-k^w  level 
reactor  trip  and  auxiliary  feedwater 
pump  start  signals.  The  setpoints  are 


more  conservative  than  present 
Technical  Specifications  setpoints  for 
these  instruments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  setpoints  of  the  LCA  do 
not  increase  the  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  ttie  safety  analysis 
report. 

The  purpose  of  the  steam  generator  low- 
low  water  level  reactor  trip  setpoint  is  to  trip 
the  reactor  upon  a  loss  of  heat  sink.  The 
purpose  of  the  pressurizer  law  pressure 
safety  injection  set  point  is  to  trip  the  reactor 
and  actuate  the  Engineered  Safety  Features 
during  a  LOCV.  The  ste.im  gpr.erator  low-low 
water  level  setpoint  also  provides  a  signal  to 
automatically  start  the  auxiliary  feedwater 
pumps. 

This  setpoint  accommodutts  steam 
generator  reference  leg  heaiup  and  other 
accident-induced  enxironmcntal  errors  not 
accounted  for  in  the  originally  licfnsed 
setpoints  or  considered  in  the  original  and 
still  bounding  safety  analysis. 

Trojan's  accident  analysis  Hssumes 
setpoints  of  0  percent  of  span  for  the  steam 
generator  low-low  level  trip  and  1700  psig  for 
the  pressurizer  low-pressure  safety  injection. 
The  new  Technical  Specification  limits 
ensure  these  assumed  values  will  not  be 
exceeded.  The  new  limits  take  into 
consideration  instniirent  uncertainly,  circuit 
loop  uncertainty,  and  the  harsh  environmant 
induced  uncrrtainty.  Those  new  setpoints  are 
less  limiting  tiu>n  the  interiin  setpoi.its:  yet 
provide  the  margia  necc.<is<ir>'  to  ensure  (Hant 
protection  consistent  with  the  FSAR 
analyses.  In  addition,  they  provide  greater 
flexibility  for  transient  conditions,  thereby 
minimizing  the  likelihood  of  inadvertent 
protective  action  and  challenges  to  the  Plant 
safety  systems. 

To  ensure  that  the  setpoints  assjTned  in  the 
sfifety  analysis  are  not  exceeded,  d  Channel 
Statistical  .^owance  (CS.-\)  is  determined  for 
the  actual  setpoint  The  major  contributor  to 
the  CS.A  is  the  en%ironmenial  allowance.  The 
environmental  allowance,  in  addition  lo  the 
vendor  defect  notifications  rt-ferenced 
previously  in  this  LC.V  prompted  PCE  to 
establish  conservative  interim  sctpninis  until 
transmitter  replacer!:>ent  could  be 
accomplished. 

During  the  1S86  outage,  the 
transmitters  were  replaced  with 
functionally  equivalent  components 
supplied  by  the  vendor  that  are  less 
susceptible  to  adverse  environmental 
conditions.  The  transmitter  vendor 
provided  a  Plant-specific  environmental 
allowance  value  of  5.59  percent  of  span 
based  on  the  Trojan  !X)CA  Containment 
temperature  profile.  The  setpoints  were 
then  changed  to  the  current  values  to 
reflect  this  improvement  during  the  1988 
refueling  outage.  Subsequently,  in  1987  it 


was  determined  diat  the  error 
contribution  due  to  harsh  environment 
cable  current  leakage  was  more 
significant  than  had  been  indicated  by 
the  original  Trojan-specific  setpoint 
methodology.  The  reactor  protection 
setpoints  were  recalculated  to  include 
this  current  leakage  contribution  to  the 
environmental  allowance  portion  of  the 
CSA.  This  resulted  in  a  7  psig  increase 
in  the  pressurizer  low-pressure  safety 
injection  setpoint  and  no  change  in  the 
steam  generator  low-low  level  reactor      ^ 
trip  setpoint. ... 

in  conclusion,  the  new  setpoint  value  has 
been  increased  over  those  originally  licensed, 
to  incorporate  the  environmental  allowance 
and  provide  assurance  of  reactor  protection 
s>'stem  actuation  prior  to  exceeding  the  limits 
established  in  the  safety  analyses.  The 
original  safety  analysis  was  Ixiunding  for  the 
interim  setpoints  and  is  still  bounding  for  the 
new  setpoints.  Thus,  there  is  not  (sic] 
increase  in  probability  or  consequences  of  a 
previously  evaluated  accident. 

2.  This  proposed  LX^A  does  not  create  the 
possibility  for  en  accident  or  malfunction  of  a 
different  type  than  any  evaluated  previously 
in  the  safety  analysis  report. 

The  only  change  to  the  Plant  or  its 
operation  is  in  the  setpoints  themselves.  The 
transmitter  changeout  did  not  involve  any 
changes  to  the  Plant  protection  system  or 
associated  circuitry.  The  original  transmitters 
were  replaced  with  functionally  equivalent 
components  with  less  susceptibility  to 
environmental  conditions.  The  adjustment  of 
the  setpoint  to  more  restrictive  limits  to 
incorporate  the  environmental  allowance, 
and  the  harsh  environment  cable  current 
leakage  error,  does  not  create  the  possibility 
of  a  new  or  different  kind  of  malfunction  or 
accident 

3.  This  proposed  LCA  does  not  result  in  a 
reduction  in  any  margin  of  safety  as  defined 
in  the  basis  for  any  Technical  Specification. 

The  originally  hcensed  setpoints  did  not 
make  allowance  for  adverse  environment 
induced  inaccuracies.  In  addition,  the  new 
setpoints  provide  for  improved  operating 
margin  and  Plant  availability  over  those  used 
in  the  interim.  The  interim  setpoints  were  set 
conservatively  high  to  provide  protective 
margins  and  ensure  that  the  original  safety 
analysis  would  continue  lo  be  bounding  until 
the  transmitters  could  be  replaced  with  the 
improved  models.  The  consequences  of 
continued  operation  with  the  overly 
conservative  inienm  setpoints  would  he  an 
increase  in  the  probability  of  inadvertent 
actuation  of  the  protective  functions  due  to  a 
reduction  in  operating  margin.  This  is 
especially  true  kn  steam  generator  water- 
level  control  dunng  startup  and  shutdown. 
Inadvertent  resctor  trips  reduce  Plant 
8vailat>itity  and  pfovide  unnecessary 
challenges  to  Plant  protection  systems. 

The  new  setpoints  improve  the  margin  of 
safety  by  incorporsting  the  effect  of 
environmental  uiLiuding  harsh  environment 
ca\Ae  current  leakage  errors,  on  the  process 
signals.  The  setpoints  were  increased  from 
those  originally  hcensed  and  used  in  the 
accident  analysis,  and  operating  margin  is 
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improved  over  that  provided  by  the  interim 
setpoints.  The  original  safety  analysis  is  still 
bounding:  therefore,  this  proposed  LCA  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street.  P.O.  Box  1151,  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company.  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204 

NRR  Project  Director.  Theodore  R. 
Quay 

Portland  General  Electric  Company,  et 
al..  Oocicet  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  amendment  request:  Febmary 
18,1990 

Description  of  amendment  request: 
This  amendment  proposes  to  revise 
Trojan  Technical  Specification  (TTS) 
4.0.2  by  removing  the  requirement  that 
the  combined  time  interval  for  any  three 
consecutive  surveillance  intervals  shall 
not  exceed  3.25  times  the  speciBed 
surveillance  interval.  Additionally,  this 
amendment  proposes  to  modify  the 
associateB  TTS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Deletion  of  the  3.25  extension  limitation 
will  not  significantly  affect  equipment 
reliability  and  does  not  affect  the  probability 
or  consequences  of  accidents  previously 
evaluated  in  the  FSAR.  The  surveillance 
interval  will  still  be  constrained  by  the  25 
percent  interval  extension  criteria  of  TTS 
4.0.2.  The  risk  involved  with  the  performance 
of  18-monlh  surveillances  during  plant 
operation  is  greater  than  the  risk  involved 
with  exceeding  the  3.25  limit.  When  plant 
conditions  are  not  conducive  for  the  safe 
conduct  of  surveillances  due  to  safety 
systems  being  out  of  service  for  maintenance 
or  due  to  other  ongoing  surveillance 
activities,  safety  if  enhanced  by  the  use  of  the 
allowance  that  permits  a  surveillance 
interval  to  be  extended. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  change  create  the  possibility  of 
a  new  or  difTerent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  revision  to  the  TTS  will  not 
result  in  any  physical  alteration  to  any  plant 
system,  nor  would  there  be  a  change  in  the 
method  by  which  any  safety-related  system 
performs  its  function. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Deletion  of  the  requirement  that  any  three 
consecutive  surveillance  intervals  shall  not 
exceed  3.25  times  the  interval  will  not 
significantly  affect  equipment  reliability, 
rather  it  will  reduce  the  potential  to  interrupt 
normal  plant  operations  due  to  surveillance 
scheduling.  This  proposed  exemption  will 
allow  all  surveillance  intervals  to  be 
constrained  by  the  maximum  allowable 
extension  of  25  percent  of  the  specified 
surveillance  interval,  which  may  enhance 
safety  when  used  during  plant  operation. 

Therefore,  the  proposed  char.ge  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151.  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard.  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland,  Oregon  97204 

NRR  Project  Director  Theodore  R. 
Quay 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  April  9. 
1991  and  October  3, 1991 

Description  of  amendment  request: 
This  amendment  proposes  to  revise 
Trojan  Technical  Specification  (TTS) 
6.5.2.2  to  modify  the  membership 
requirements  of  Trojan  Nuclear 
Operation  Board  (TNOB),  Trojan's 
Safety  Review  Oversight  Group.  This 
revision  would  allow  for  substitution  of 
ten  years  of  appropriate  technical 
experience  in  lieu  of  an  academic  degree 
in  engineering  or  science  field  and  a 
minimum  of  five  years  technical 
experience. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  does  not  affect  any 
existing  accident  scenario.  It  merely  allows 
an  individual  without  an  academic  degree  in 
an  engineering  or  science  field  to  serve  on  the 
TNOB  provided  equivalent  experience  level 
requirements  arc  satisfied.  Accordingly,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  license  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  cause  a 
physical  alteration  to  any  Plant  system  or 
change  the  method  by  which  safety-related 
systems  perform  their  function.  It  therefore 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  not  proposed  license  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since  the 
proposed  change  is  limited  to  the 
administrative  controls  for  TNOB 
membership. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151.  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard.  Esq..  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland.  Oregon  97204 

My?  Project  Director  Theodore  R. 
Quay 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request: 
September  19, 1991 

Description  of  amendment  request- 
This  amendment  proposes  to  revise 
Trojan  Technical  Specification  (TTS) 
3.3.3.6  to  allow  control  room  outside  air   . 
dampers  to  be  opened  periodically  when 
chlorine  detectors  are  inoperable, 
provided  appropriate  compensatory 
measures  are  taken.  These 
compensatory  measures  are  added  to 
the  Bases  of  TTS  3/4.3.3.6  and 
referenced  in  the  Bases  of  TTS  3/4.7.6. 
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consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  does  not  affect  any 
existing  accident  scenario.  It  merely  allows 
an  individual  without  an  academic  degree  in 
an  engineering  or  science  field  to  serve  on  the 
TNOB  provided  equivalent  experience  level 
requirements  arc  satisfied.  Accordingly,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  license  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  cause  a 
physical  alteration  to  any  Plant  system  or 
change  the  method  by  which  safety-related 
systems  perform  their  function.  It  therefore 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  not  proposed  license  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since  the 
proposed  change  is  limited  to  the 
administrative  controls  for  TNOB 
memt>ership. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland, 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Sabnon  Street, 
Portland,  Oregon  97204 

NRR  Project  Director  Theodore  R. 
Quay 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request: 
September  19. 1991 

Description  of  amendment  request- 
This  amendment  proposes  to  revise 
Trojan  Technical  Specification  (TTS) 
3.3.3.6  to  allow  control  room  outside  air   . 
dampers  to  be  opened  periodically  when 
chlorine  detectors  are  inoperable, 
provided  appropriate  compensatory 
measures  are  taken.  These 
compensatory  measures  are  added  to 
the  Bases  of  TTS  3/4.3.3.6  and 
referenced  in  the  Bases  of  TTS  3/4.7.8. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  probability  of  accident  creation  has 
not  significantly  increased  since  the  Chlorine 
Detection  System  itself  has  no  potential  for 
creating  a  toxic  gas  accident.  The  proposed 
change  affects  accident  mitigation  once  it  has 
occurred  and  not  accident  initiation. 

Accident  consequences  could  he  increased 
by  the  proposed  change  if  a  chlorine  accident 
went  undetected  while  ventilating  the  CR. 
During  periods  when  the  site  is  most 
vulnerable  to  a  chlorine  accident  (i.e., 
passage  of  trains  on  the  western  side  of  the 
Plant  with  possible  chlorine  gas  aboard),  the 
compensatory  actions  do  not  permit 
ventilation  with  an  inoperable  chlorine 
detector.  An  additional  compensatory  action 
includes  suspending  on-site  activities  which 
could  generate  chlorine  gas.  These 
compensatory  actions  will  ensure  that 
chlorine  releases  will  be  promptly  detected 
and  reported  to  the  CR,  thus  hmiting  accident 
consequences. 

Furthermore,  the  chances  of  a  chlorine 
accident  occurring  during  the  limited  period 
during  which  ventilation  is  permitted,  is 
remote  (i.e.  One  hour  out  of  an  eight-hour 
shift  when  in  TTS  3.3.3.6  action  statement). 
The  proposed  change  will  benefit  the  health 
and  safety  of  CR  personnel  by  allowing 
periodic  ventilation  to  relieve  the  CR  of 
carbon  dioxide  and  contribute  to  enhanced 
Plant  operation. 

Because  the  proposed  change  provides 
adequate  compensatory  actions,  there  is  no 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  license  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Since  the  purpose  of  the  detectors  is  to 
mitigate  the  consequences  of  a  chlorine 
accident,  ventilating  the  CR  when  the 
chlorine  detectors  are  inoperable  will  not 
introduce  a  new  or  different  type  of  accident 
from  any  previously  evaluated.  Potential 
failure  to  mitigate  the  consequences  of  an 
accident  due  to  an  inoperable  detector  are 
offset  by  compensatory  actions  discussed 
previously. 

3.  Does  the  proposed  license  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Because  compensatory  measures  offset  the 
added  risk  of  ventilating  the  CR  with 
inoperable  detectors,  there  is  no  significant 
reduction  in  a  margin  of  safety.  Operator's 
performance  should  be  enhanced  and  hence 
improvements  to  margin  of  safety  is  possible 
with  the  proposed  change,  since  the  proposed 
ventilation  will  relieve  the  CR  of  carbon 
dioxide  buildup. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard.  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland,  Oregon  97204 

NRR  Project  Director  Theodore  R. 
Quay 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  Yorit 

Date  of  amendment  request:  October 
28,1991 

Description  of  amendment  request- 
The  licensee  requests  an  amendiment  to 
the  Technical  Specifications  to  revise 
Section  3.1.A  (Operational 
Components),  Section  3.1.B  (Heatup  and 
Cooldown),  Section  3.3  (Engineered 
Safety  Features),  and  Section  4.3 
(Reactor  Coolant  System  Integrity 
Testing).  These  sections  would  be 
revised  to  extend  the  Heatup-Cooldown 
limits  to  11.0  effective  full  power  years 
(EFPYs)  and  to  provide  for  the 
corresponding  Overpressure  Protection 
System  (OPS)  limits.  The  requested 
amendment  also  corrects  typographical 
errors  and  provides  pagination  and 
format  changes  to  enhance  the  quality  of 
these  sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  requirements  of  10  CFR 
50.92,  the  enclosed  application  involves  no 
significant  hazards  based  on  the  following 
information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response: 

Neither  the  probability  nor  the 
consequences  of  a  previously  analyzed 
accident  is  increased  due  to  the  proposed 
changes.  The  adjusted  reference  temperature 
of  the  limiting  beltline  material  was  used  to 
correct  the  pressure-temperature  curves  to 
account  for  irradiation  effects.  Thus,  the 
operating  limits  are  adjusted  to  incorporate 
the  initial  fracture  toughness  conservatism 
present  when  the  reactor  vessel  was  new. 
The  adjusted  reference  temperature 
calculations  were  performed  utilizing  the 
guidance  contained  in  RG  1.99,  Revision  2. 


The  updated  curves  provide  assurance  that 
brittle  fracture  of  the  reactor  vessel  is 
prevented.  The  changes  to  the  OPS  limits  are 
conservative  and  make  them  consistent  with 
the  revised  heatup  and  cooldoMrn  curves. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 
Response: 

The  updated  pressure-temperature  (P-T) 
and  OPS  limits  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident.  The 
revised  operatiitg  limits  merely  update  the 
existing  limits  by  taking  into  account  the 
effects  of  radiation  embrittlement,  utilizing 
criteria  defined  in  RG  1.99,  Revision  2  and 
extending  the  effective  period  to  11  EFPYs. 
The  updated  P-T  curves  and  OPS  limits  are 
conservatively  adjusted  to  account  for  the 
effect  of  irradiation  of  the  limiting  reactor 
vessel  material. 

No  change  is  being  made  to  the  way  the  P- 
T  or  the  OPS  limits  provide  plant  protection. 
No  new  modes  of  operation  are  involved. 
Incorporating  this  amendment  does  not 
necessitate  physical  alteration  of  the  plant. 

(3)  Does  the  proposed  amendment  involve 
significant  reduction  in  a  margin  of  safety? 
Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  P-T  and  OPS  operation  limits  are 
designed  to  provide  a  margin  of  safety.  The 
required  margin  is  specified  in  ASME  Boiler 
and  Pressure  Vessel  Code,  Section  III, 
Appendix  G  and  10  CFR  [Part]  50  Appendix 
G.  The  revised  curves  are  based  on  the  latest 
NRC  guidelines  along  with  actual  neutron 
flux/fluence  data  for  the  reactor  vessel.  The 
new  limits  retain  a  margin  of  safety 
equivalent  to  the  original  margin  when  the 
vessel  was  new  and  the  fracture  toughness 
was  slightly  greater.  The  new  operating  limits 
account  for  irradiation  embrittlement  effects, 
thereby  maintaining  a  conservative  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue.  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle,  New  York, 
New  York  10019. 

A7?C  Project  Director  Robert  A. 
Capra 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  April  24. 
1991 

Description  of  amendment  request: 
This  amendment  proposes  to  revise  the 
surveillance  requirements  for  Trojan 
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Technical  Specification  (ITS)  4.6.1.5, 
"Containment  Systems  Air 
Temperature".  This  revision  allows  the 
use  of  any  five  of  the  eight  Resistance 
Temperature  Detector  element  locations 
in  determining  the  average  Containment 
temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident? 

The  proposed  changes  provide  an 
equivalent  means  for  verifying  Containment 
air  temperatures.  The  verificalion  ensures 
that  the  average  Containment  air  temperature 
does  not  exceed  the  initial  temperature 
condition  assumed  in  the  Loss  of  Coolant 
Accident  (LOCA)  analysis  nor  the  maximum 
allowable  continuous  duty  temperature  for 
equipment  and  instrumentation  located 
within  Containment.  Temperature  readings 
recorded  during  full-power  operation 
between  September  1  and  December  31. 19S9 
were  analyzed.  A  comparison  was  then  made 
between  readings  taken  by  inboard  RDT 
elements  versus  outboard  RTD  elements  for 
the  same  CAC. . . .  This  [comparison]  shows 
that  the  temperature  difference  for  the  CAC 
No.  VC-204  location  is  significantly  larger 
than  the  differences  shown  for  the  other 
locations.  The  cause  of  this  abnormality  is 
that  RTD  Element  No.  13  is  reading  5*  F  too 
low.  That  determination  was  made  &om 
computing  the  performance  of  CAC  No.  VC- 
204A  using  the  cold  air  RTD  Element  No.  14 

and  the  RTD  Element  No.  13 Further 

evidence  that  RTD  Element  No.  13  is  not 
functioning  properly  is  . . .  the  average 
deviation  of  individual  RTDs  from  the 
average  inboard  or  outboard  reading.  Until 
RTD  Element  No.  13  is  replaced, 
administrative  controls  will  be  established 
not  to  use  this  element  in  determining  the 
Containment  average  air  temperature. 

With  the  data  from  CAC  No.  VC-204 
removed  . . .  excellent  agreement  ia  shown 
between  the  inboard  and  outboard 
temperature  readings. 

Since  the  Containment  temperatiu«  limits 
remain  the  same  and  the  equivalency  of 
temperature  readings  between  the  inboard 
and  outboard  RTDs  have  been  established 
via  review  of  actual  temperature  data,  there 
will  not  be  any  increase  in  either  the 
probability  or  consequences  of  an  accident 
due  to  the  proposed  change. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

As  discussed  above,  the  proposed  changes 
provide  a  technically  equivalent  means  for 
verifying  Containment  air  temperature. 
Consequently,  a  new  or  different  type  of 
accident  will  not  be  created. 

3.  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  mai^gin  of 
safety? 


Because  the  proposed  changes  meet  the 
intent  of  the  bases  of  the  TTS,  a  margin  of 
safety  will  not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap(>ears  that  the  three 
standards  of  50.S2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  Stale  University,  934  S.W. 
Harrison  Street.  P.O.  Box  1151.  Portland. 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girani  Esq..  Portland  General  Electric 
Company.  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204 

NRR  Project  Director  Theodore  R. 
Quay 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-280  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request-  July  19, 
1991  as  supplemented  by  October  24. 
1991.  (TS-293) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Pressure/Temperature  Limits  of 
Section  3.6  of  the  Technical 
Specifications  in  accordance  with  the 
guidance  of  Generic  Letter  (GL)  88-11. 
"NRC  Position  on  Radiation 
Embrittlement  of  Reactor  Vessel 
Materials  and  its  Impact  on  Plant 
Operations." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  amendment  would  revise  the 
TS  to  conform  to  current  NRC  guidance  for 
protection  of  the  reactor  pressure  vessel  from 
radiation  induced  embrittlement  The 
proposed  TS  changes  result  in  more 
conservative  operating  limits  for  the  reactor 
vessel.  The  new  operating  limits  wiU  provide 
increased  margins  of  protection  for  the 
reactor  vessel  from  non-ductile  failure. 

Failure  of  the  reactor  vessel  is  not  a  design 
basis  accident.  Through  design 
conservatisms,  reactor  vessel  failure  has  a 
low  probability  of  occurrence  and  is  rtot 
considered  in  the  safety  analyses.  The  new 
proposed  P-T  operating  limits  will  add 
additional  conservatism  making  reactor 
vessel  failure  even  less  credible.  These 
changes  do  not  alter  or  prevent  the  operation 
of  equipment  required  to  mitigate  any 
accident  in  which  BFN  is  analyzed  for  in  the 


BFN  Final  Safety  Analysis  Report.  Therefore, 
this  change  cannot  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  TS  changes  deal  exclusively 
with  reactor  vessel  P-T  Hmitations.  No  other 
component  or  plant  system  is  affected.  The 
new  P-T  limit  curves  will  be  adjusted  for 
reactor  vessel  fluence  in  a  more  conservative 
manner  than  the  existing  curves.  Therefore, 
t^ere  is  no  possibility  of  a  new  or  different 
kind  of  accident  being  created  from  any 
atjcident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  ductile  to  brittle  transition  temperature 
is  shifted  approximately  15*  F  over  tiw 
current  P-T  curves.  This  shift  of  the  P-T 
curves  to  higher  temperatures  represents  an 
increased  margin  against  non-ductile  fracture 
during  heatup,  cooiduwn  and  hydrotesting. 
The  proposed  changes  conform  to  the 
recommendations  of  the  NRC  Staff  contiined 
in  Regulatory  Guide  1.99,  Revision  2. 
Therefore,  the  proposed  changes  will  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33, 
Knoxville,  Tennessee  37902 

NRC  Project  Director  Frederick  J. 
Hebdon 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346.  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request 
November  1. 1991 

Description  of  amendment  request- 
The  proposed  amendment  would 
remove  the  Fire  Protection  I*rogram 
Requirements  from  the  Technical 
Specifications  (TS).  add  administrative 
controls  for  the  Fire  Protection  Program 
to  the  TS,  and  modify  Operating  License 
Condition  2.C.(4)  consistent  with 
Generic  Letter  (GL)  86-10. 
"Implementation  of  Fire  Protection 
Requirements"  and  GL  88-12.  "Removal 
of  Fire  Protection  Requirements  from 
Technical  Specifications." 


UMI 


jday,  December  11,  1991  /  Notices 


[es  meet  the 
a  margin  of 

wed  the 
sed  on  this 
three 
itisfled. 
'oposes  to 
lent  request 
ards 

loom 

illar  Library, 

334S.W. 

151,  Portland. 

eonard  A. 
>ral  Electric 
1  Street, 

leodore  R. 

y.  Docket 
296,  Browns 
1,  2  and  3, 
>a 

est-  July  19, 
>ctober  24, 

nt  request- 
wound  revise 
Limits  of 
1 

ce  with  the 
(GL)  88-11. 
n 

Vessel 
1  Plant 

inificant 
irmination: 
n[a].  the 
nalysis  of  the 
irds 
isented 

t  does  not 

in  the 

an  accident 

^ould  revise  the 
guidance  for 
lire  vessel  from 
fltThe 
more 

for  the  reactor 
its  will  provide 
in  for  the 
e  failure, 
is  not  a  design 
n 

failure  has  a 
and  is  not 
ses.  The  new 
will  add 
ng  reactor 
le.  These 
it  the  operation 
;ate  any 
yzed  for  in  the 


BFN  Final  Safety  Analysis  Report.  Therefore, 
this  change  cannot  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  TS  changes  deal  exclusively 
with  reactor  vessel  P-T  limitations.  No  other 
component  or  plant  system  is  affected.  The 
new  P-T  limit  curves  will  be  adjusted  for 
reactor  vessel  fluence  in  a  more  conservative 
manner  than  the  existing  curves.  Therefore, 
there  is  no  possibility  of  a  new  or  different 
kind  of  accident  being  created  from  any 
aCjcident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  ductile  to  brittle  transition  temperature 
is  shifted  approximately  15*  F  over  the 
current  P-T  curves.  This  shift  of  the  P-T 
curves  to  higher  temperatures  represents  an 
increased  margin  against  non-ductile  fracture 
during  heatup,  cooiduwn  and  hydrotesting. 
The  proposed  changes  conform  to  the 
recommendations  of  the  NRC  Staff  contained 
in  Regulatory  Guide  1.99,  Revision  2. 
Therefore,  the  proposed  changes  will  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902 

NRC  Project  Director  Frederick  ]. 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Ultmiinating  Company,  Docket 
No  50-346.  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request 
November  1, 1991 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  Fire  Protection  Program 
Requirements  from  the  Technical 
Specifications  (TS),  add  administrative 
controls  for  the  Fire  Protection  Program 
to  the  TS,  and  modify  Operating  License 
Condition  2.C.(4]  consistent  with 
Generic  Letter  (GL)  86-10, 
"Implementation  of  Fire  Protection 
Requirements"  and  GL  88-12.  "Removal 
of  Fire  Protection  Requirements  from 
Technical  Specifications." 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  Number  1,  in  accordance  with 
these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  although  the  changes 
remove  the  Fire  Protection  requirements  from 
the  TS,  the  requirements  were  incorporated 
into  the  USAR  which  is  controlled  under  the 
10  CFR  50.59  process.  The  changes  made 
through  the  incorporation  of  the  TS  into  the 
FHAR  did  not  reduce  the  Fire  Protection 
Program  requirements  of  the  DBNPS. 
Operating  limitations  will  continue  to  be 
imposed,  and  required  surveillances  will 
continue  to  be  performed  in  accordance  with 
the  approved  written  procedures.  As  such, 
fire  protection  systems  are  not  affected  and 
therefore,  no  accident  scenarios  are  impacted 
by  the  proposed  changes. 

Including  a  specific  reference  in  the  TS  for . 
. .  review  of  the  Fire  Protection  Program  and 
revisions  thereto  will  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  because  this  is  an 
administrative  change  with  no  accident 
implications. 

Toledo  Edison's  review  of  the  License 
Amendment  Number  18  SER  requirements 
concluded  that  those  requirements  are  either 
met,  met  with  a  commitment,  or  met  with 
alternative  approaches.  The  proposed  change 
to  License  Condition  2.0.(4).  which  would 
replace  the  present  license  condition  with  a 
standard  license  condition  consistent  with 
that  proposed  in  Generic  Letter  86-10,  would 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  change  does  not 
reduce  the  existing  Fire  Protection  Program 
nor  does  it  result  in  a  degradation  of  control 
to  the  Fire  Protection  Program  process.  Future 
changes  to  the  Fire  Protection  Program  will 
be  processed  under  the  existing  provisions  of 
10  CFR  50.59. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  although  the  changes 
remove  the  Fire  Protection  requirements  from 
the  TS,  the  requirements  were  incorporated 
into  the  USAR  which  is  controlled  under  the 
10  CFR  50.59  process.  The  changes  made 
through  the  incorporation  of  the  TS  into  the 
FHAR  did  not  reduce  the  Fire  Protection 
Program  requirements  of  the  DBNPS. 
Operating  limitations  will  continue  to  be 
imposed,  and  required  surveillances  will 
continue  to  be  performed  in  accordance  with 
approved  written  procedures.  As  such,  the 
proposed  changes  have  no  radiological 
impact  and  therefore,  no  accident 
consequences  are  impact. 

Including  a  specific  reference  in  the  TS  for . 
. .  review  of  the  Fire  Protection  Program  and 
revisions  thereto  will  not  involve  a  significant 

increase  in  the  consequences  of  an  accident 

previously  evaluated  because  this  is  an 


administrative  change  with  no  accident 
implications. 

Toledo  Edison's  review  of  the  Ucense 
Amendment  Number  18  SER  requirements 
concluded  thai  those  requirements  are  either 
met,  met  with  a  commitment,  or  met  with 
alternative  approaches.  The  proposed  change 
to  License  Condition  2.0.(4),  which  would 
replace  the  present  license  condition  with  a 
standard  license  condition  consistent  with 
that  proposed  in  Generic  Letter  86-10,  would 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  change  does  not 
reduce  the  existing  Fire  Protection  Program 
nor  does  it  result  in  a  degradation  of  control 
to  the  Fire  Protection  Program  will  be 
processed  under  the  existing  provisions  of  10 
CFR  50.59. 

2a.  Not  create  the  possibility  of  a  newlcind 
of  accident  from  any  accident  previously 
evaluated  because  the  Fire  Protection 
requirements  were  incorporated  into  the 
USAR.  The  changes  made  through  the 
incorporation  of  the  TS  into  the  FHAR  did 
not  reduce  the  Fire  Protection  Program 
requirements  of  the  DBNPS.  No  changes  are 
being  made  to  the  existing  ability  of  DBNPS 
to  achieve  and  maintain  safe  shutdown  in  the 
event  of  a  fire.  This  is  an  administrative 
action  to  relocate  the  Fire  Protection  Program 
requirements  from  the  TS  to  the  USAR  by 
reference  to  the  FHAR.  Thus,  no  new 
accident  scenarios  have  been  created. 

Including  a  specific  reference  in  the  TS  for . 
. .  review  of  the  Fire  Protection  Program  and 
revisions  thereto  does  not  create  the 
possibility  of  a  new  kind  of  accident  from 
any  previously  evaluated  because  there  are 
no  changes  to  the  Fire  Protection  program 
requirements  as  a  result  of  this  TS  revision. 
The  formal  requirement  for  the  . . .  to  review 
the  Fire  Protection  Program  and  its  revisions 
is  an  administrative  action  that  does  not 
create  a  new  accident  scenario. 

Toledo  Edison's  review  of  the  Ucense 
Amendment  Number  18  SER  requirements 
concluded  that  those  requirements  are  either 
met,  met  with  a  commitment,  or  met  with 
alternative  approaches.  The  proposed  change 
to  License  Condition  2.C.(4).  which  would 
replace  the  present  license  condition  with  a 
standard  license  condition  consistent  with 
that  proposed  in  Generic  Letter  86-10,  would 
not  create  a  new  scenario  because  the  change 
does  not  reduce  the  existing  Fire  Protection 
Program  nor  does  it  result  in  a  degradation  of 
control  of  the  Fire  Protection  Program 
process.  Future  changes  to  the  Fire  f>rotection 
Program  will  be  processed  under  the  existing 
provisions  of  10  CFR  50.59. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  Fire  Protection 
requirements  were  incorporated  into  the 
USAR.  The  changes  made  through  the 
incorporation  of  the  TS  into  the  FHAR  did 
not  reduce  the  Fire  Protection  Program 
requirements  of  the  DBNPS.  No  changes  are 
being  made  to  the  existing  ability  of  DBNPS 
to  achieve  and  maintain  safe  shutdown  in  the 
event  of  a  fire.  This  is  an  administrative 
action  to  relocate  the  Fire  Protection  Program 
requirements  from  the  TS  to  the  USAR.  Thus, 
fire  protection  system  are  not  affected  and 
different  accident  scenarios  have  not  been 
created. 


Including  a  specific  reference  in  the  TS  for 
.  .  .  review  of  the  Fire  Protection  Program 
and  revisions  thereto  does  not  create  the 
possibility  of  a  different  kind  of  accident 
from  any  previously  evaluated  because  there 
are  no  changes  to  the  Fire  Protection 
Protection  Program  requirements  as  a  result 
of  this  TS  revision.  The  formal  requirement 
for  the  . . .  to  review  the  Fire  Protection 
Program  and  its  revisions  is  an 
administrative  action  that  does  not  create  a 
different  accident  scenario. 

Toledo  Edison's  review  of  the  Ucense 
Amendment  Number  18  SER  requirements 
concluded  that  those  requirements  are  either 
met.  met  with  a  commitment,  or  met  with 
alternative  approaches.  The  proposed  change 
to  Ucense  Condition  2.C.(4).  which  would 
rcplace»the  present  license  condition  with  a 
standard  license  condition  consistent  with 
that  proposed  in  Generic  Letter  86-10,  does 
not  create  a  different  accident  scenario 
because  the  change  does  not  reduce  the 
existing  Fire  Protection  Program  nor  does  it 
result  in  a  degradation  of  control  of  the  Fire 
Protection  Program  process.  Future  changes 
to  the  Fire  Protection  Program  will  be 
processed  under  the  existing  provisions  of  10 
CFR  50.59. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  as  noted  above,  the 
changes  made  through  the  incorporation  of 
the  TS  into  the  FHAR  did  not  reduce  the  Fire 
Protection  Program  requirements  of  the 
DBNPS. 

The  requirement  for  the  SRB  to  review  the 
Fire  Protection  Program  and  revisions  thereto 
is  an  addition  to  the  TS  and  as  such  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  replacement  of  the  existing  Ucense 
Condition  2.C.(4)  with  a  standard  condition 
consistent  with  that  proposed  in  Generic 
Letter  86-10  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because,  the 
requirements  of  the  existing  Ucense 
Condition  have  either  been  met.  met  with  a 
specific  commitment,  or  met  with  acceptable 
alternative  approaches. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge.  2300  N  Street.  N.W.. 
Washington,  D.C.  20037. 
NRC  Project  Director:  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  7, 1991 
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Description  of  amendment  request 
The  proposed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-142).  The  proposed 
changes  are  being  made  as  a  result  of  an 
NRC  violation  regarding  the  NA-1&2 
service  water  system.  TS  changes  for 
the  service  water  system  were 
submitted  to  the  NRC  on  October  3, 
1991,  as  a  result  of  the  violation. 
However,  in  the  cover  letter  transmitting 
the  Notice  of  Violation,  dated  February 
1, 1991,  the  NRC  observed  that  the 
operation  of  the  component  cooling 
water  system  was  di^erent  than  that 
described  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  In  addition, 
no  formal  safety  evaluations  were  done 
to  address  this  difference.  The  proposed 
TS  change  requested  in  the  November  7, 
1991  letter  will  ensure  that  operation  of 
the  component  cooling  water  system  is 
consistent  with  its  design  basis. 

The  proposed  changes  enhance  the 
availability  of  the  component  cooling 
water  system  by  ensuring  that  sufficient 
cooling  capacity  for  both  units  is 
available  for  continued  operation  of 
various  equipment  during  normal  unit 
cooldown.  The  proposed  changes  further 
ensure  the  availability  of  a  heat  sink  for 
the  residual  heat  removal  system  to 
remove  decay  heat  from  the  reactor  core 
by  requiring  that  two  of  the  four 
component  coaling  water  subsystems  be 
operable  when  both  units  are  in  modes  5 
or  6. 

The  Limiting  Condition  for  Operation 
(LCO)  would  be  changed  to  require 
three  subsystems  (shared  between  both 
units]  to  be  operable  and  to  defme  what 
an  operable  component  cooling  water 
subsystem  consists  of.  Two  component 
cooling  water  subsystems  provide  the 
minimum  heat  removal  capability  to 
accomplish  a  slow  cooldown  on  one  unit 
while  maintaining  normal  loads  on  the 
opposite  unit.  To  ensure  the  design  basis 
requirement  of  a  fast  cooldown  on  one 
unit  and  normal  operational  loads  on 
the  opposite  unit  is  met,  three 
subsystems  of  component  cooling  water 
must  be  operable.  In  addition,  a  footnote 
would  be  added  to  further  clarify  when 
a  subsystem  is  considered  operable. 

A  new  LCO  would  be  established  for 
modes  5  and  6.  This  new  LCO  requires 
that  two  of  the  four  component  cooling 
water  subsystems  be  operable. 
Component  coohng  water  is  required  to 
provide  a  heat  sink  for  the  residual  heat 
removal  system  to  remove  decay  heat 
from  the  reactor  core.  However,  there  is 
a  significant  reduction  in  potential  heat 
loading  on  component  cooling  water 
with  the  reduced  operational 
requirements  of  the  other  systems  that 


are  cooled  by  component  cooling  water. 
The  major  reduction  in  heat  loads  is  due 
to  the  fact  that  by  the  time  mode  5  is 
reached,  reactor  decay  heat  has  already 
dropped  off  significantly  and  that 
reactor  coolant  pumps  and  control  rod 
drive  mechanisms  are  not  required  to  be 
operating  in  modes  5  and  6.  Therefore, 
only  two  component  cooling  water 
subsystems  are  required  to  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  have  no  adverse 
impact  upon  potential  accident  probability  or 
consequence.  The  proposed  changes  enhance 
the  availability  of  the  component  coohng 
water  system  and  ensure  that  sufficient 
cooling  capacity  is  available  for  continued 
operation  of  various  equipment  during 
normal  unit  cooldown  (and)  is  available  for 
l>oth  units.  The  proposed  changes  farther 
ensure  the  availability  of  a  heat  sink  for  the 
residual  heat  removal  system  to  remove 
decay  heat  from  the  reactor  core  by  requiring 
that  two  of  the  four  component  cooling  water 
subsystems  be  OPERABLE  when  both  units 
are  in  Modes  5  and  6.  No  new  or  unique 
accident  precursors  are  introduced  by  these 
changes  to  the  [TS]  requirements.  In  fact,  the 
clarification  of  the  [TS]  to  accurately  portray 
the  current  design  basis  for  the  component 
cooling  water  system  will  decrease  any 
potential  accident  probability  or  consequence 
that  may  occur  as  a  result  of  inaccurate  or 
incomplete  information  that  may  be  currently 
in  the  (TS).  (Also),  the  consequences  of  the 
accidents  will  not  increase  as  a  result  of  the 
proposed  (TS)  changes.  Therefore,  the 
proposed  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  The  proposed  changes  to  the  (TS) 
(constitute)  additional  limitations  not 
presently  included  in  the  [TS.]  thereby 
making  [the  NA-1&2  TS)  more  stringent  The 
proposed  changes  enhance  the  availability  of 
the  component  cooling  water  system  and 
ensure  that  sufficient  cooling  capacity  is 
available  for  continued  operation  of  various 
equipment  during  normal  unit  cooldown 
[and]  is  available  for  both  units.  The 
proposed  changes  further  ensure  the 
availability  of  a  heat  sink  for  the  residual 
heat  removal  system  to  remove  decay  heat 
from  the  reactor  core  by  requiring  that  two  of 
the  four  component  cooling  water  subsystems 
be  OPERABLE  when  both  units  are  in  Modes 
5  or  e.  Operation  with  these  changes  does  not 
[increase  the]  probability  for  any  accident 
which  has  not  already  been  evaluated  in  the 
[UFSAR].  (The)  changes.-,  modify  the  TS  to 
be  consistent  with  the  UFSAR  design  basis. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  results  of  the  UFSAR  accident 
analyses  continue  to  bound  operation  under 
the  proposed  changes.  The  proposed  changes 


enhance  the  availability  of  the  component 
cooling  water  system  and  ensure  that 
sufficient  cooling  capacity  is  available  for 
continued  operation  of  various  equipment 
during  normal  unit  cooldown  (and]  is 
available  for  both  units.  The  proposed 
changes  further  ensure  the  availability  of  a 
heat  sink  for  the  residual  heat  removal 
system  to  remove  decay  heat  from  the  reactor 
core  by  requiring  that  two  of  the  four 
component  cooling  water  subsystems  be 
OPERABI£  when  both  units  are  in  Modes  5 
and  6.  The  proposed  changes  to  the  (TSJ 
ensure  consistency  with  the  UFSAR  design 
basis  and  result  in  additional  limitations  not 
currently  included  in  the  (TS).  Therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  the  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  Na 
2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  7, 1991 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2.  The  proposed  changes  are 
being  made  as  a  result  of  the 
replacement  of  several  piezometers  with 
open  tube  devices  that  use  a 
conductivity  ceU.  Currently,  TS  3/4.7.13. 
"Groundwater  Level  -  Service  Water 
Reservoir,"  requires  monitoring  various 
pneimiatic  piezometers  around  the 
service  water  reservoir  as  listed  in  TS 
Table  3.7-6.  The  purpose  of  TS  3/4.7.13 
is  to  identify  either  an  abnormally  high 
groundwater  level  that  might  signify 
increased  seepage  of  leakage  rates  from 
the  reservoir  which  could  diminish  the 
supply  of  cooling  water,  or  a  decrease  in 
efficiency  of  either  of  the  two  drainage 
systems  installed  to  remove 
accumulated  subterranean  groundwater. 
The  proposed  changes  would  delete 
several  piezometers  which  have  been 
replaced  by  the  open  tube  devices  and 
add  the  replacement  devices.  The 
surveillance  requirements  would  also  be 
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enhance  the  availability  of  the  component 
cooling  water  system  and  ensure  that 
sufficient  cooling  capacity  is  available  for 
continued  operation  of  various  equipment 
during  normal  unit  cooldown  |and]  is 
available  for  both  units.  The  proposed 
changes  further  ensure  the  availability  of  a 
heat  sink  for  the  residual  heat  removal 
system  to  remove  decay  heat  from  the  reactor 
core  by  requiring  that  two  of  the  four 
component  cooling  water  subsystems  be 
OPERABl£  when  both  units  are  in  Modes  5 
and  6.  The  proposed  changes  to  the  (TS) 
ensure  consistency  with  the  UFSAR  design 
basis  and  result  in  additional  limitations  not 
currently  included  in  the  (TS].  Therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  the  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 

Vir^nia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  7, 1991 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Teclmical  Specifications  (TS)  for  the 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2.  The  proposed  changes  are 
being  made  as  a  result  of  the 
replacement  of  several  piezometers  with 
open  tube  devices  that  use  a 
conductivity  celL  Currently,  TS  3/4.7.13, 
"Groundwater  Level  -  Service  Water 
Reservoir,"  requires  monitoring  various 
pneumatic  piezometers  around  the 
service  water  reservoir  as  listed  in  TS 
Table  3.7-6.  The  purpose  of  TS  3/4.7.13 
is  to  identify  either  an  abnormally  high 
groundwater  level  that  might  signify 
increased  seepage  of  leakage  rates  from 
the  reservoir  which  could  diminish  the 
supply  of  cooling  water,  or  a  decrease  in 
efficiency  of  either  of  the  two  drainage 
systems  installed  to  remove 
accumulated  subterranean  groundwater. 
The  proposed  changes  would  delete 
several  piezometers  which  have  been 
replaced  by  the  open  tube  devices  and 
add  the  replacement  devices.  The 
surveillance  requirements  would  also  be 
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modified  to  clarify  that  at  least  one 
operable  piezometer  or  open  tube  device 
in  each  zone  listed  in  the  specification 
(pump  house,  valve  house,  and 
southeast  side  of  reservoir)  must  be 
monitored.  In  addition,  the  action 
statement  will  address  the  action  to  be 
taken  if  surveillance  requirement  4.7.13.1 
cannot  be  met.  Action  statement  3.7.13.C 
will  also  be  added  to  specify  that  the 
provisions  of  3.0.4  are  not  applicable. 
Finally,  two  administrative  changes 
would  be  made  to  TS  3/4.13.  TS  4.7.13.1 
would  be  divided  into  two  parts,  4.7.13.1 
for  groundwater  level  determination, 
and  4.7.13.2  to  measure  the  outflow  of 
groundwater  from  drainage  galleries, 
the  phrase  "(shared  by  Units  1  and  2)" 
would  be  added  to  TS  3.7.13  for 
consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Sufficient  means  for  detecting  high 
water  levels  %vithin  the  dike  will  still  be 
required  by  the  {TS).  Also,  the  changes 
require  that  at  least  one  piezometer  or  open 
tube  device  must  be  operable  in  e&di  of  the 
three  main  zones  of  the  dike. 

2.  Operation  with  these  changes  does  not 
create  the  possibility  of  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  changes  to  plant  design  and  a 
sufficient  means  for  detecting  high  water 
levels  within  the  dike  will  still  be  required  by 
the  (TS|.  Also,  the  changps  require  that  at 
least  one  piezometer  or  open  tube  device 
must  be  operable  in  each  of  the  three  main 
zones  of  the  dike. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 
The  changes  [specify]  that  some  of  the 
piezometers  have  liecome  inoperable  over 
time  and  hav    '  ""en  replaced  by  open  tube 
devices.  The  proyosed  changes  also  specify 
that  measurements  from  each  of  the  three 
main  zones  of  the  dike  are  below  allowable 
elevations.  Therefore,  the  proposed  changes 
do  not  involve  a  reduction  in  the  margin  of 
safety. 

In  addition,  the  two  administrative 
changes  to  TS  3/4.13  enhance  the  clarity 
and  consistency  of  the  NA-1&2  TS. 
Therefore,  these  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  and  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director.  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  7, 1991 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Section  6  of  the  Technical  Specifications 
(TS)  for  the  North  Anna  Power  Station. 
Units  No.  1  and  No.  2  (NA-142).  The 
proposed  changes  would  remove 
language  describing,  or  committing  to, 
any  previous  operator  training  p.rograms 
since  the  training  programs  at  NA-1&2 
have  been  accredited  and  certified  in 
accordance  with  Regulatory  Guide  1.8. 
Revision  2,  "Qualification  and  Training 
of  Personnel  for  Nuclear  Power  Plants." 
The  proposed  changes  would  also  delete 
reference  to  the  March  28, 1980  NRC 
letter  and  substitute  Virginia  Electric 
and  Power  Company  accredited  training 
programs  (including  Shift  Supervisor, 
Assistant  Shift  Supervisor,  Control 
Room  Operator-Nuclear,  and  Shift 
Technical  Advisor)  for  the  previous 
training  requirements.  In  addition,  the 
proposed  changes  redefine  the 
responsibilities  of  the  Manager-Nuclear 
Training  to  encompass  the 
responsibilities  for  etisuring  retraining 
and  replacement  programs  that  have 
achieved  accreditation  and  the 
responsibility  for  maintaining 
accreditation.  The  proposed  TS  changes 
have  been  determined  to  administrative 
in  nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  dianges  have  no  adverse 
impact  upon  potential  accident  probatMiity  or 
consequence.  The  proposed  changes  allow 
for  substitution  of  regulatory  requirements  for 
training  programs  which  have  been 
accredited  and  certified.  (The  NA-1&2J 
training  programs  are  accredited  and 


certified  as  permitted  by  the  reg<jlation 
Likewise,  the  consequences  of  ttie  accidents 
will  not  increase  as  a  result  of  the  proposed 
(NA-1&2  TS]  changes.  Therefore,  the 
proposed  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  allow  for 
substitution  of  regulatory  requirements  (or 
training  programs  which  have  been 
accredited  and  certified.  (The  NA-142| 
training  programs  are  accredited  and 
certified  as  permitted  by  the  regulation..- 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  allow  for 
substitution  of  regulatory  requirements  for 
training  programs  which  have  been 
accredited  and  certified  [The  NA-1&2| 
training  programs  are  accredited  and 
certified  as  permitted  l>y  the  regulation. 
Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  the  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department  University  of 
Virginia,  Chariottesville,  Virginia  22903- 
249& 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  WiUiams. 
P.O.  Box  1535,  Richmond.  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  follo»ving 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
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petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b].  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  )oseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  Houston 
County,  Alabama. 

Date  of  amendments  request  May  6. 
1991.  as  supplemented  June  18.  June  20. 
September  27,  October  14,  and  October 
22.1991. 

Brief  Description  of  amendments:  The 
amendments  revise  the  Operating 
Licenses  to  reflect  the  change  from 
Alabama  Power  Company  to  Southern 
Nuclear  Operating  Company,  Inc. 
(Southern  Nuclear),  as  the  licensed 
operator. 

Date  of  issuance:  November  22, 1991. 

Effective  date:  November  22, 1991. 

Amendment  Nos.:  90  and  83 

Facility  Operating  License  Nos.  NPF-2 
and  NPF-8.  The  amendments  revise  the 
Operating  Licenses,  Technical 
Specifications  (Appendix  A),  and 
Environmental  Protection  Plan 
(Appendix  B). 

Date  of  initial  notice  in  Federal 
Register:  September  19, 1991  (56  FR 
47500) 

The  submittals  dated  June  18,  June  20. 
September  27,  October  14,  and  October 
22, 1991,  concerned  (1)  FNP  compliance 
with  10  CFR  73.56  regulations 
concerning  unrestricted  access 
authorization:  (2)  the  naming  of  Joseph 
M  Farley  as  Chairman  of  the  Board  and 


Chief  Executive  Officer,  and  R.  P. 
McDonald  as  President  of  Southern 
Nuclear;  (3)  a  request  that  the  amended 
license  conditions  be  made  effective 
within  90  days  of  the  date  of  issuance 
and  upon  the  official  assumption  of 
responsibilities  by  Southern  Nuclear  (4) 
clarifying  substitutions  of  "Southern 
Nuclear"  for  "the  licensee"  in  the 
proposed  amended  licenses;  and  (5) 
deletion  of  unnecessary  information 
requested  in  the  proposed  amended 
licenses.  These  supplemental  submittals 
did  not  substantially  alter  the  action 
noticed  or  change  the  NRC  staffs 
proposed  initial  determination  of  no 
significant  hazards  consideration  as 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  22, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
August  27, 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  for  both  Units  1  and 
2  to  increase  the  specified  snubber 
functional  testing  and  service  life 
monitoring  surveillance  intervals  to 
accommodate  the  24-month  fuel  cycles 
currently  in  use  at  Calvert  Cliffs.  This 
requested  change  is  based  on  a  history 
of  low  snubber  failure  rates  and  an 
effective  snubber  maintenance  program. 
As  requested  in  Generic  Letter  (GL)  91- 
04,  "Changes  In  Technical  Specification 
Surveillance  Intervals  To  Accommodate 
a  24-month  Fuel  Cycle,"  the  licensee 
provided  an  evaluation  in  support  of  the 
change  which  concludes  that  the  effect 
on  safety  is  small  and  does  not 
invalidate  aay  assumption  in  the  plant 
licensing  basis.  Additionally,  the  TS 
Bases,  including  TS  Basis  4.0.2,  are 
updated  to  reflect  the  guidance  provided 
in  the  recently  issued  GL  91-04  and 
support  the  requested  changes. 
Date  of  issuance:  November  18, 1991 
Effective  date:  November  18, 1991 
Amendment  Nos.:  165  and  145 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47229)  The  Commission's  related 
evaluation  of  these  amendments  is 


contained  in  a  Safety  Evaluation  dated 
November  18. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
June  28, 1991,  as  supplemented  August 
27,1991 

Brief  description  of  amendments:  The 
proposed  amendment  was  submitted  as 
a  result  of  NRC  recommendations 
pertaining  to  Generic  Letter  90-06  for 
Generic  Issue  70,  "Power-Operated 
Relief  Valve  (PORVj  and  Block  Valve 
Reliability,"  and  Generic  Issue  94. 
''Additional  Low-Temperature 
Overpressure  Protection  (LTOP)  for 
Light-Water  Reactors."  The  proposed 
Technical  Specifications  (TS)  will 
enhance  the  reliability  of  PORVs  and 
block  valves  and  will  provide  additional 
LTOP.  The  corresponding  surveillance 
requirements  and  the  Bases  sections  are 
also  modified  to  reflect  the  TS  changes. 
Date  of  issuance:  November  18. 1991 
Effective  date:  November  18, 1991 
Amendment  Nos.:  44,  44.  33,  and  33 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4, 1991  (56  FR 
43804)  The  August  27, 1991,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.  O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood,  the 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments 
September  24, 1991 
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contained  in  a  Safety  Evaluation  dated 
November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
)une  28, 1991,  as  supplemented  August 
27,1991 

Brief  description  of  amendments:  The 
proposed  amendment  was  submitted  as 
a  result  of  NRC  recommendations 
pertaining  to  Generic  Letter  90-06  for 
Generic  Issue  70,  "Power-Operated 
Relief  Valve  (PORV]  and  Block  Valve 
Reliability,"  and  Generic  Issue  94, 
''Additional  Low-Temperature 
Overpressure  Protection  (LTOP)  for 
Light-Water  Reactors."  The  proposed 
Technical  Specifications  (TS)  will 
enhance  the  reliability  of  PORVs  and 
block  valves  and  will  provide  additional 
LTOP.  The  corresponding  surveillance 
requirements  and  the  Bases  sections  are 
also  modified  to  reflect  the  TS  changes. 
Date  of  issuance:  November  18, 1991 
Effective  date:  November  18, 1991 
Amendment  Nos.:  44,  44,  33,  and  33 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4, 1991  (56  Fl^ 
43804)  The  August  27, 1991,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.  O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood,  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington. 
Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  application  for  amendments- 
September  24, 1991 
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Brief  description  of  amendments: 
Revision  of  Technical  Specification 
4.8.H.2.b{2)  which  defines  a  differential 
temperature  criteria  for  the  control  room 
emergency  filtration  system  heater.  The 
revision  establishes  a  differential 
temperature  requirement  based  on  flow. 
Date  of  issuance:  November  18, 1991 
Effective  date:  November  18, 1991 
Amendment  Nos.:  133  and  128 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  16, 1991  (56  FR  51937) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois  61021. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
Coimt)',  South  Carolina 

Date  of  application  for  amendments: 
January  30. 1991 

Brief  description  of  amendments:  The 
amendments  revise  TS  6.8.2  to  allow  the 
Manager  of  Production  Environmental 
Services  or  a  designated  Technical 
System  Manager  in  the  Production 
Support  Department  to  review  and 
approve  Applied  Science  Center 
procedures  which  implement  offsite 
environmental,  technical  and  laboratory 
activities. 

Date  of  issuance:  November  18, 1991 

Effective  date:  November  la  1991 

Amendment  Nos.:  92  and  88 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  16, 1991  (56  FR  51923) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
June  26, 1991,  as  supplemented 
September  16. 1991,  and  November  7. 
1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 


Specifications  to  reflect  the  reloading  of 
McGuire  Unit  Cycle  8  with  B&W  fuel. 
Date  of  issuance:  November  27, 1991 
Effective  date:  November  27. 1991 
Amendment  Nos.:  128  and  110 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18. 1991  (56  FR 
47233)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Chariotte  (UNCC 
Station),  North  Carolina  28223 

Entergy  Operations,  Inc.,  Docket  No.  5©- 
313,  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County,  Arkansas 

Date  of  amendment  request: 
September  20. 1990,  as  supplemented  by 
letters  dated  February  28,  and  August 
14, 1991. 

Brief  description  of  amendment  The 
amendment  revised  the  reactor  coolant 
system  Technical  Specification 
pressure/temperature  operating  limits 
for  the  first  15  effective  full  power  years, 
using  the  methodology  of  Regulatory 
Guide  1.99,  Revision  2.  The  amendment 
also  revised  the  low-temperature 
overpressure  protection  enable 
temperature. 
Date  of  issuance:  November  14, 1991 
Effective  date:  30  days  from  the  date 
of  issuance 
Amendment  No.:  154 
Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  9, 1991  (56  FR  890)  The 
additional  information  contained  in  the 
supplemental  letters  dated  February  28, 
and  August  14, 1991,  was  clarifying  in 
nature  and,  thus,  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  14, 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 


Indiana  Mtdugan  Power  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Berrieo  County,  Michigan 

Date  of  application  for  amendments: 
March  2a  1991 

Brief  description  of  amendments:  The 
amendments  delete  requirements 
relating  to  the  Boron  Injection  Tank. 

Date  of  issuance:  November  20. 1991 

Effective  date:  November  20. 1991 

Amendments  Nos.:  158  »  142 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (55  FR 
47239)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  20. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St 
Joseph.  Michigan  49085. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  10, 1990 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  4.7.5.1.a  to  reduce  the 
allowable  control  room  temperature 
from  120°  F  to  95°  F. 
Date  of  issuance:  November  20. 1991 
Effective  date:  November  20, 1991 
Amendments  Nos.:  159  &  143 
Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55  FR 
47571).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  In  a  Safety  Evaluation  dated 
November  20, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St 
Joseph,  Michigan  49085. 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment- 
November  5, 1990,  as  supplemented  on 
April  22  and  July  8, 1991 

Brief  description  of  amendment  This 
amendment  removes  cycle-specific 
operating  limits  from  the  Technical 
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Specifications.  These  cycle-specific 
operating  limits  become  the  subject  of 
the  Core  Operating  Limits  Report.  This 
amendment  is  in  response  to  NRC 
Generic  Letter  88-16,  "Removal  of  Cycle- 
Specific  Parameter  Limits  from 
Technical  Specifications,"  dated 
October  5, 1988. 

Date  of  issuance:  November  18, 1991 

Effective  date:  November  18, 1991 

Amendment  No.:  124 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2. 1991  (56  FR  49923) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  July  19, 
1991 

Brief  description  of  amendment-  The 
amendment  changed  the  Technical 
Specifications  to  revise  the  appearance 
of  Figure  2.1.1,  Reactor  Water  Level 
Indication  Correlation.  In  addition, 
changes  were  made  to  Paragraph  4.7,C 
of  the  Bases  and  to  Paragraph  6.1.6. 
ADMINISTRATIVE  CONTROLS/ 
ORGANIZATION  Responsibility. 

Date  of  issuance:  November  22, 1991 

Effective  date:  November  22, 1991 

Amendment  No.:  150 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18. 1991  (56  FR 
47239)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  22. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn,  Nebraska  68305. 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment 
October  10. 1991 

Brief  description  of  amendment  This 
amendment  separates  the  surveillance 
requirements  associated  with  the  buried 
fuel  oil  transfer  piping's  cathodic 


protection  system  from  those  used  to 
determine  diesel  generator  operability. 

Date  of  issuance:  November  19, 1991 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  No.  45 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17, 1991  (56  FR  52078) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  19. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Public  Service  Company  of  New 
Hampshire.  Docket  No.  50-443,  Seabrook 
Station,  Rockingham  County.  New 
Hampshire 

Date  of  application  for  amendment: 
April  12, 1991  as  supplemented  on  July 
12,1991 

Brief  description  of  amendment  To 
change  the  Technical  Specifications  for 
the  Seabrook  Station  to  redefine  the 
fully  withdrawn  position  of  all  Rod 
Cluster  Control  Assembly  (RCCA) 
banks  to  minimize  localized  RCCA 
wear.  The  July  12, 1991  letter  did  not 
substantially  change  the  intent  of  the 
April  12, 1991  submittal. 

Date  of  issuance:  November  18, 1991 

Effective  date:  November  18, 1991 

Amendment  No.:  8 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  16. 1991  (56  FR  51928) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment 
June  29, 1990,  as  supplemented  on  Jime 
20.1991. 

Brief  description  of  amendment  The 
proposed  amendment  would  revise 
Technical  Specifications.  Action 
Statements,  Surveillance  Requirements, 
and  Basis  Sections  for  the  operability 
and  testing  requirements  of  the  Ginna 
plant  auxiliary  electrical  systems.  The 
proposed  amendment  is  a  result  of  a 


station  modification  which  incorporates 
additional  availability  of  offsite 
electrical  power  from  a  second 
transmission  source  for  the  operation  of 
plant  auxiliaries.  The  supplemental 
information  submitted  on  June  20, 1991 
clarified  information  in  the  application. 
The  information  did  not  change  the 
scope  of  the  amendment  request  or  the 
proposed  determination  of  no  significant 
hazards  consideration. 

Date  of  issuance:  November  19, 1991 

Effective  date:  November  19, 1991 

Amendment  No.:  47 

Facility  Operating  License  No.  DRP- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  17, 1990  (55  FR  42100) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  19, 1991. 

No  Significant  hazards  consideration 
conunents  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant.  Units  1.  2.  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment: 
July  12. 1991  (TS-295/298) 

Brief  description  of  amendment  The 
Definitions  Section  l.O.P  of  the 
Technical  Specifications  (TS)  for 
Secondary  Containment  Integrity  was 
revised  to  better  define  Browns  Ferry's 
zonal  configuration  of  secondary 
containment.  Furthermore,  the  limiting 
conditions  of  operations  (LCO) 
requirements  for  secondary  containment 
(TS  3.7.C.)  was  revised,  for  unit  3  only, 
to  permit  isolating  the  unit  3  reactor 
zone  from  the  overall  secondary 
containment  environment. 

Date  of  issuance:  November  18, 1991 

Effective  date:  November  18. 1991 

Amendment  No.:  Unit  1  - 187;  Unit  2  - 
200;  Unit  3  - 159 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68:  Amendments 
revise  the  technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2, 1991  (56  FR  49926) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 
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station  modification  which  incorporates 
additional  availability  of  offsite 
electrical  power  from  a  second 
transmission  source  for  the  operation  of 
plant  auxiliaries.  The  supplemental 
information  submitted  on  June  20. 1991 
clarified  information  in  the  application. 
The  information  did  not  change  the 
scope  of  the  amendment  request  or  the 
proposed  determination  of  no  significant 
hazards  consideration. 

Date  of  issuance:  November  19, 1991 

Effective  date:  November  19. 1991 

Amendment  No.:  47 

Facility  Operating  License  No.  DRP- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  17. 1990  (55  FR  42100) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  19, 1991. 

No  Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2,  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment: 
July  12, 1991  (TS-295/298) 

Brief  description  of  amendment:  The 
Definitions  Section  l.O.P  of  the 
Technical  Specifications  (TS)  for 
Secondary  Containment  Integrity  was 
revised  to  better  define  Browns  Ferry's 
zonal  configuration  of  secondary 
containment.  Furthermore,  the  limiting 
conditions  of  operations  (LCO) 
requirements  for  secondary  containment 
(TS  3.7.C.)  was  revised,  for  unit  3  only, 
to  permit  isolating  the  unit  3  reactor 
zone  from  the  overall  secondary 
containment  environment. 

Date  of  issuance:  November  18, 1991 

Effective  date:  November  18, 1991 

Amendment  No.:  Unit  1  - 187;  Unit  2  - 
200;  Unit  3  - 159 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  andDPR-68:  Amendments 
revise  the  technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2, 1991  (56  FR  49926) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18. 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street,  Athens,  Alabama  35611. 
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Tennessee  Valley  Authority,  Docket  No. 
50-260.  Browns  Ferry  Nuclear  Plant,  Unit 
2,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
July  11, 1991 

Brief  description  of  amendment:  The 
license  amendment  revised  Tables  3.2.B 
and  3.11.A  of  the  Browns  Ferry  Nuclear 
Plant,  Unit  2  Technical  Specifications  to 
correct  numerous  editorial  errors. 

Date  of  issuance:  November  25, 1991 

Effective  date:  November  25, 1991 

Amendment  No.:  201 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  21, 1991  (56  FR  41586) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  25, 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street,  Athens.  Alabama  35611. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
August  11, 1989 

Brief  description  of  amendments:  The 
amendments  incorporate  changes  in  the 
NA-1&2  TS  which  govern  control  rod 
insertion  limits.  The  changes  allow 
greater  operational  flexibility  with 
respect  to  cluster  rod  bank  positioning 
as  a  means  of  minimizing  localized  rod 
control  cluster  assembly  wear. 

Date  of  issuance:  November  22, 1991 

Effective  date:  November  22, 1991 

Amendment  Nos.:  149  &  133 

Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  6, 1989  (54  FR 
37055)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  22, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
August  29. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  station  blackout. 


loss  of  voltage  and  undervoltage  trip 
setpoints  and  allowable  values  located 
in  TS  3.3.2.  Table  3.3-4,  Engineered 
Safety  Feature  Actuation  System 
Instrumentation  Trip  Setpoints. 
Date  of  issuance:  November  29, 1991 
Effective  date:  November  29. 1991 
Amendment  Nos.:  150  and  134 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47245)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  29. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2.  Benton  County, 
Washington 

Date  of  application  for  amendment: 
December  12, 1988  (G02-88-264) 

Brief  description  of  amendment-  The 
amendment  modifies  the  Radioactive 
Gaseous  Effluent  Monitoring 
Instrumentation  Table  3.3.7.12-1  of  the 
technical  specifications  to  allow 
operation  of  the  main  condenser  off -gas 
treatment  system  without  the  associated 
action  statement  when  one  of  the  two 
redundant  hydrogen  monitors  is 
inoperable. 

Date  of  issuance:  September  18, 1991 

Effective  date:  September  18, 1991 

Amendment  No.:  95 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21, 1990  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  18, 1991. 

No  significant  hazards  consideration 
comments  requested:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland,  Washington 
99352 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License  And  Final 
Determination  of  No  Significant  Hazards 
Consideration  And  Opportimity  For 
Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 


determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act],  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exig«;nt  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 
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The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1]  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Comniission, 
Washington.  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
January  10, 1992,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 


hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  te  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  pubhcation 
date  and  page  number  of  this  Fefieral 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Feiieral 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  (he 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmar\-a  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  No.  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  No.  3,  York 
County,  Pennsylvania 

Date  of  Application  for  amendment: 
November  21, 1991 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  provide  for  a  limited 
period,  the  loading  of  fuel  into  the 
reactor  core  without  having  all  control 
rods  fully  inserted  provided  that  certain 
compensatory  actions  are  performed. 
Date  of  Issuance:  November  29. 1991 
Effective  Date:  November  29, 1991 
Amendment  No.:  168 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  No. 
On  November  25, 1991,  the  staff  granted 
a  Temporary  Waiver  of  Compliance 
which  was  immediately  effective  and 
remained  in  effect  until  the  proposed 
amendment  was  issued. 

The  Commission's  related  evaluation 
of  the  amendments,  consultation  with 
the  State  of  Pennsylvania  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safety 
Evaluation  dated  November  29. 1991. 

Attorney  for  Licensee:  J.  W.  Durham, 
Sr.,  Esquire.  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric  Company. 
2301  Market  Street.  Philadelphia. 
Pennsylvania  19101 

Local  Public  Document  Room 
Location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

NRC  Project  Director:  Charies  L. 
Miller 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  December  1991.  • 
For  the  Nuclear  Regulatory  Commission 

Bruce  A.  Boger. 

Director.  Division  of  Reactor  Projects  -  III/ 
IV/V  Office  of  Nuclear  Reactor  Regulation 

(Doc.  91-29471  Filed  12-10-91;  8:45  am] 
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(Docket  No.  030-02526;  License  No.  29- 
10191-02  EA  91-168] 

St  Joseph's  Hospital  and  Medical 
Center,  Paterson,  New  Jersey;  Order 
Modifying  License  and  Demand  for 
Information 

I 

St.  Joseph  Hospital  and  Medical 
Center  (Licensee)  is  the  holder  of  NRC 
Byproduct  Material  License  No.  29- 
10191-02  (License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part  30. 
The  License  authorizes  the  Licensee  to 
use  certain  bj^jroduct  materials  for 
certain  diagnostic  and  therapeutic 
medical  purposes,  including  Iridium  192, 
for  use  in  a  Nucletron  Corporation 
Microselectron-High  Dose  Rate  (HDR) 
remote  afterioading  brachytheraphy  unit 
for  the  treatment  of  humans.  The 
License  was  issued  on  January  2. 1970, 
was  renewed  on  several  occasions  since 
that  date,  and  had  an  expiration  date  of 
July  31. 1991.  The  License  remains  in 
effect,  pursuant  to  10  CFR  30.37(b),  since 
the  Licensee  has  submitted,  prior  to  the 
expiration  date,  a  timely  request  to 
renew  the  License. 

On  January  24.  25,  and  28, 1991.  an 
NRC  inspection  was  conducted  at  the 
Licensee's  facility  in  Paterson,  New 
Jersey  to  review  the  Licensee's  use  of 
the  HDR  unit. 

During  that  inspection,  the  NRC 
determined  that  the  HDR  unit  had  been 
moved  on  three  separate  occasions  from 
its  authorized  location  in  the  cobalt 
room.  In  the  first  two  instances,  which 
occurred  between  September  21  and  23. 
1990  and  between  December  28  and  30, 
1990.  the  unit  was  temporarily  moved  to 
the  radium  storage  room  but  was  not 
used  to  treat  patients  at  that  location.  In 
the  third  instance,  which  occurred 
between  December  31, 1990  and  January 
28. 1991.  the  unit  was  moved  to  the 
linear  accelerator  room  and  was  used  to 
treat  18  patients  at  that  location 
between  January  2  and  15. 1991.  These 
three  movements  of  the  unit  and  the  use 
of  the  unit  to  treat  patients  at  an 
unauthorized  location  were  contrary  to 
Condition  16  of  the  License  and  to  10 
CFR  30.34(c).  which  require  that  the  unit 
will  be  housed  and  used  only  in  the 
existing  cobalt  room  and  will  not  be 
moved  from  that  location,  except 
pursuant  to  NRC  authorization  in  the 
form  of  a  license  amendment. 

On  January  23. 1991,  the  day  prior  to 
the  initiation  of  the  NRC  inspection, 
NRC  Region  I  staff  had  two  telephone 
conversations  with  the  Chairman  of  the 
Radiation  Safety  Committee  (RSC)  (who 
had  also  been  assigned  as  the  acting 
Radiation  Safety  Officer  (RSO)  in 


December  1990  when  the  existing  RSO 
left  the  facility)  concerning  possible 
movement  and  use  of  that  HDR  unit.  The 
RSC  Chairman  did  not.  during  the  first 
conversation,  inform  the  NRC  inspector 
that  the  unit  had  been  moved,  even 
though  during  the  second  conversation 
he  did  admit  it  after  repeated 
questioning.  In  addition,  during  the 
second  conversation,  he  denied  that  the 
unit  had  been  used  at  the  new  locations. 
As  a  result  of  the  staffs  concerns 
regarding  the  completeness  and 
accuracy  of  the  information  provided 
during  those  telephone  conversations, 
an  investigation  was  initiated  by  the 
NRC  Office  of  Investigations  to  review 
this  matter. 

Ill 

During  the  NRC  inspection  and 
investigation,  several  violations  of  NRC 
requirements  were  identified.  The 
violations,  which  are  described  in  detail 
in  a  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  issued  on 
this  date,  included,  but  were  not  limited 
to.  (1)  the  movement  of  the  HDR  unit 
from  the  cobalt  room  to  the  radium 
storage  room  on  two  occasions,  and  the 
movement  of  the  HDR  unit  to  the  linear 
accelerator  room  where  the  HDR  unit 
was  used  to  treat  patients  on  18 
occasions,  in  careless  disregard  of  NRC 
requirements;  (2)  the  failure,  while  the 
unit  was  used  in  the  linear  accelerator 
room  to  treat  patients,  to  have  interiocks 
installed  on  the  door  to  that  new 
location,  thereby  creating  the  possibility 
that  someone  could  enter  the  room  when 
the  source  was  exposed  without  the 
source  retracting  to  its  shielded  position; 
and  (3)  the  deliberate  failure  by  the 
Chairman  of  the  RSC  to  provide 
complete  and  accurate  information  to 
the  NRC  during  two  telephone 
conversations  with  the  NRC  on  January 
23, 1991  relative  to  the  movement  and 
use  of  the  HDR  unit. 

The  Chairman  of  the  RSC.  Thomas  M. 
Herskovic.  M.D.,  during  a  January  23, 
1991  telephone  conversation  with  an 
NRC  inspector,  inquired  regarding  the 
need  for  a  license  amendment  before 
moving  the  HDR  unit,  but  did  not  inform 
the  inspector  that  the  hospital  has 
already  moved  and  used  the  HDR  unit  at 
the  new  location.  In  a  signed  and  sworn 
statement  provided  to  an  OI  investigator 
on  March  21. 1991.  Dr.  Herskovic 
admitted  that  he  was  not 
straightforward  with  that  inspector  by 
failing  to  volunteer  that  information.  In 
addition,  in  a  subsequent  telephone 
conversation  on  January  23. 1991.  with 
an  NRC  8uper\'isor  and  a  second  NRC 
inspector.  Dr.  Herskovic  admitted  that 
the  HDR  unit  had  been  moved,  but  in 
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response  to  a  question  concerning 
whether  the  unit  was  used  on  patients 
after  it  was  moved,  stated,  "No,  the  unit 
was  never  used  on  patients  at  the  new 
location."  Dr.  Kerskovic  stated  to  a  third 
inspector  during  the  )anuary  1991  NRC 
inspection  that  the  unit  had  in  fact  been 
used  on  patients  after  it  had  been 
moved.  While  Dr.  Herskovic  denied,  in 
his  March  21, 1991  statement  and  at  the 
enforcement  conference  on  October  18, 
1991.  having  said  that  the  unit  was 
"never  used  on  patients  at  its  new 
location,"  both  the  NRC  supervisor  and 
inspector  affirm  that  this  statement  was 
in  fact  made. 

Dr.  Herskovic  was  the  Licensee 
official  responsible  for  compliance  with 
NRC  requirements.  This  responsibility 
included  decisions  as  to  movement  of 
the  HDR  uniL  Nonetheless,  even  though 
he  was  unsure  as  to  whether  the  unit 
could  be  moved  without  a  license 
amendment,  he  failed  to  carry  out  his 
duties  and  acted  with  careless  disregard 
for  regulatory  requirements  by  directing 
that  the  unit  be  moved  without  further 
checking  of  the  requirements  and  then 
giving  false  information  to  the  NRC 

IV 

A  License  to  use  radioactive  material 
is  a  privilege  that  confers  upon  the 
Licensee,  its  officials  and  its  employees, 
the  special  trust  and  confidence  of  the 
public.  When  the  NRC  issues  a  License, 
it  is  expected  and  required  that  the 
Licensee,  as  well  as  its  employees,  will 
be  accurate  and  forthright  in  providing 
information  so  that  the  NRC  may  ensure 
that  the  use  of  licensed  materials  does 
not  endanger  public  health  and  safety. 
This  includes  ensuring  that  all 
information  provided  to  the  NRC,  either 
orally  or  in  writing,  as  well  as  the 
creation  of  all  records  of  performance  of 
activities  required  by  the  License  or 
NRC  regulations,  are  complete  and 
accurate  in  all  material  respects.  The 
NRC  relies  on  the  integrity  of 
individuals  involved  in  licensed 
activities  to  ensure  compliance  with  the 
conditions  of  the  License  and  other 
regulatory  requirements.  Dr.  Herskovic's 
willful  failure  to  reveal  to  the  NRC 
inspector  during  the  first  telephone 
conversation  on  January  23, 1991.  that 
the  HDR  unit  had  been  moved  and  used 
at  a  new  location,  and  then  providing 
inaccurate  information  to  the  NRC 
during  the  second  conversation  that 
date  by  stating  that  the  unit  had  not 
been  used  at  the  new  location  and  his 
willfully  authorizing  movement  of  the 
HDR  unit  without  NRC  approval,  raise 
serious  questions  concerning  whether 
Dr.  Herskovic  will  ensure  compliance 
with  those  requirements  while 
performing  licensed  activities  at  the 


facility.  Although  the  Licensee 
subsequently  replaced  Dr.  Herskovic  as 
the  Radiation  Safety  Officer,  pursuant  to 
a  commitment  (documented  in  January 
25. 1991,  Confirmatory  Action  LetterJ  to 
submit  an  amendment  to  the  NRC, 
naming  a  qualified  RSO,  Dr.  Herskovic 
is  still  the  Chairman  of  the  RSC  at  the 
facility,  and  is  also  listed  on  the  License 
as  an  authorized  user  of  licensed 
material.  Therefore,  I  have  determined 
that  the  public  health  and  safety  require 
that  Dr.  Herskovic  should  not  be  in  such 
critical  oversight  positions  as  the 
Radiation  Safty  Officer  or  a  member  of 
the  RSC 


Accordingly,  pursuant  to  sections  81, 
161b.  161c.  leii,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Conunission's  regulations  in  10 
CFR  2.202  (56  FR  40664,  (August  15, 
19ffl))  and  10  CFR  Part  30,  If  Is  Hereby 
Ordered  that  License  No.  29-10191-02  is 
Modified  as  Follows: 

For  a  period  of  three  years  from  the  date  of 
this  Order,  Thomas  M.  Herskovic,  MJ}.  may 
not  be  appointed,  or  act,  as  the  Radiation 
Safety  Officer  or  serve  on  the  Radiation 
Safety  Committee. 

The  Regional  Administrator,  Region  1, 
may  relax  or  rescind,  in  writing,  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 

VI 

In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order  under 
oath  or  affirmation,  and  may  request  a 
hearing  on  this  Order,  within  30  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  the  Order  and  the  person  so 
consenting  is  not  required  to  include  in 
its  answer  the  matters  set  forth  below. 
Otherwise,  the  answer  shall  in  writing, 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  the  Order,  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to 
why  the  Order  should  not  have  been 
issued.  Any  answer  filed  within  30  days 
of  the  date  of  this  Order  may  include  a 
request  for  a  hearing.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 


address,  to  the  Regional  Administrator. 
NRC  RKg.un  L  475  Allendale  Road.  King 
of  Pru3.s!a.  Pennsylvania  19406  and  to 
the  Li(  ensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensnc.  If  a  person  other  than  the 
Licensee  or  Dr.  Herskovic  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee.  Dr.  Herskovic  or  any  other 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
section  V  above  shall  be  final  30  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

VII 

In  addition  to  the  issuance  of  this 
Order  Modifying  License  No.  29-l(n91- 
02,  the  Commission  requires  further 
information  to  determine  whether  it  can 
have  reasonable  assurance  that  in  the 
future  the  Licensee  will  provide 
complete  and  accurate  information  to 
the  Commission,  and  otherwise  condiict 
its  activities  in  accordance  with  the 
Commission's  requirements,  while  Dr. 
Herskovic  remains  as  an  authorized 
user  of  licensed  material. 

Accordingly,  pursuant  to  sections 
161c,  161o,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  10  CFR 
2.204  (56  FR  40664.  (August  15. 1991)) 
and  10  CFR  30.32(b),  in  order  for  the 
Commission  to  determine  whether  the 
License  should  be  further  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required  to 
submit  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
within  30  days  of  the  date  of  this 
Demand  for  Information,  the  following 
information,  in  vsrriting  and  under  oath 
or  affirmation: 

An  explanation  as  to  why  Thomas  M. 
Herskovic  M.D^  should  not  t>e  precluded 
from  any  involvement  in  NRC  licensed 
activities  under  this  License  for  a  period  of 
three  years,  including  acting  as  an  authorized 
user,  or  under  the  supervision  of  an 
authorized  user. 

Dr.  Herskovic  may,  also,  file  a  written 
answer  to  the  Demand  for  Information 
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address,  to  the  Regional  Administrator, 
NRC  Region  L  475  Allendale  Road.  King 
of  PrussM.  Pennsylvania  19406  and  to 
the  Lict^nsee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensnc.  If  a  person  other  than  the 
Licensee  or  Dr.  Herskovic  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714{d]. 

If  a  hearing  is  requested  by  the 
Licensee,  Dr.  Herskovic  or  any  other 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
section  V  above  shall  be  fmal  30  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

VII 

In  addition  to  the  issuance  of  this 
Order  Modifying  License  No.  29-l(n91- 
02,  the  Commission  requires  further 
information  to  determine  whether  it  can 
have  reasonable  assurance  that  in  the 
future  the  Licensee  will  provide 
complete  and  accurate  information  to 
the  Commission,  and  otherwise  conduct 
its  activities  in  accordance  with  the 
Commission's  requirements,  while  Dr. 
Herskovic  remains  as  an  authorized 
user  of  licensed  material. 

Accordingly,  pursuant  to  sections 
161c,  IBlo.  182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  10  CFR 
2.204  (56  PR  40664.  (August  15. 1991)] 
and  10  CFR  30.32(b).  in  order  for  the 
Commission  to  determine  whether  the 
License  should  be  further  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required  to 
submit  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
within  30  days  of  the  date  of  this 
Demand  for  Information,  the  following 
information,  in  writing  and  under  oath 
or  affirmation: 

An  explanation  as  to  why  Thomas  M. 
Herskovic,  M.D..  should  not  l>e  precluded 
from  any  involvement  in  NRC  Ucensed 
activities  under  this  License  for  a  period  of 
three  years,  including  acting  as  an  authorized 
user,  or  under  the  supervision  of  an 
authorized  user. 

Dr.  Herskovic  may,  also,  file  a  written 
answer  to  the  Demand  for  Information 


within  30  days  of  the  date  of  this 
Demand. 

Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406. 

After  reviewing  the  Licenee's 
response,  the  NRC  will  determine 
whether  further  action  is  necessary  to 
ensure  compliance  with  regulatory 
requirements. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  December  1991 

For  the  Nuclear  Regulatory  Commigsion. 
fames  Liebetauu, 
Director,  Office  of  Enforcement 
[PR  Doc.  91-29585  Filed  12-10-91:  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A92-2] 

Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  December  4. 1991. 

In  the  Matter  of  Vernon.  Oklahoma  74877 
{Lee  Oliver,  et  al..  Petitioners)  Before 
Commissioners:  George  W.  Haley,  Chairman; 
Henry  R.  Folsom.  Vice-Chairman:  John  W. 
Crutcher  W.H.  "Trey"  LeBlanc  III:  H.  Edward 
Quick,  Jr. 

Docket  Number  A92-2. 

Name  of  Affected  Post  Office:  Vernon, 
Oklahoma  74877. 

Name(s)  of  petitjonerfs):  Lee  Oliver 
and  others. 

Type  of  Determination:  C\os\a%. 

Date  of  Filing  of  Appeal  Papers: 
'      November  29, 1991. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  commtmity  [39  U.S.C. 
404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)).  the  Commission  reser\e8  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 


The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  16, 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Chailes  L.  Oapp, 

Secretar}'. 

Appendix 


November  29, 

1991. 
December  4, 1991 . 

December  24. 
1991. 


January  3. 1982 

January  23. 1992 ... 
February  7,  1992... 


February  14. 1992. 


March  20,  1992.. 


Filing  of  Petition. 

Notice  and  Order  of 
Filing  of  AppeaL 

Last  day  of  filing  of 
petitions  to  intervene 
(see  39  CFR 
3001.111  (b)]. 

Petitioners'  Participant 
Statement  or  Initial 
Brief  [see  39  CFR 
3001.115(a)  and  (b)]. 

Postal  Service 
Answering  Brief  (see 
39  CFR  3001.n5(c)). 

petitioners'  Reply  Brief 
should  Petitioners 
choose  to  file  one  (see 
CFR  3001.115(d)l. 

Deadline  for  motions  by 
any  party  requesting 
oral  argument  The 
Commission  will 
schedule  oral 
argument  only  when  it 
is  a  necessary 
addition  to  the  written 
filings  [see  39  CFR 
3001.118). 

Expiration  of  120-day 
decisional  schedule 
(see  39  U.S.C. 
404(b)(5)l. 


[FR  Doc.  91-29565  Filed  12-10-91;  6:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30023;  FHt  No.  SR-OCC- 
91-171 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  FIMng  of 
Proposed  Rule  Change  Relating  to  a 
New  Service  to  Facilitate  Risk  Analysis 

December  3. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  19. 1991,  'The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission ")  the 
proposed  rule  change  (SR-OCC-91-17) 
as  described  in  Items  I.  II,  and  III  below. 


which  items  have  been  prepared  by 
OCC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

OCC  proposes  to  convert  its  new 
service.  Risk  Management  System 
("RMS ")  (C.  1990. 1991  OCC).  from  pilot 
to  permanent  status  for  its  participant 
exchanges  and  for  its  clearing  members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  OCC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  VI  below.  OCC 
has  prepared  simimaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A J  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to 
describe  RMS  and  to  delineate  (as 
requested  by  the  staff  of  the 
Commission's  Division  of  Market 
Regulation)  the  limitations  on  OCC's 
liability  in  offering  RMS. 

Subsequent  to  the  October  1987 
market  break,  OCC  formulated  a  plan  to 
develop  a  system  based  upon  its 
Concentration  Monitoring  System  and 
its  Theoretical  Intermarket  Margining 
System  for  use  by  its  participant 
exchanges  and  clearing  members  in 
their  assessment  and  management  of 
risk  of  positions  maintained  in 
proprietary,  market  professional,  and 
customer  accounts.  OCC  has  completed 
development  of  this  system,  termed 
RMS.  which  evaluates  the  risk  of 
positions  in  debt  and  equity  securities, 
securities  options,  and  futures  contracts 
in  light  of  certain  theoretical  market 
movements. 

Since  May,  1990,  RMS  has  been 
operational  on  a  pilot  basis  for  at  least 
one  participant  exchange  and 
approximately  six  OCC  clearing 
members.  These  pilot  participants  have 
been  acting  as  RMS  test  sites,  and  their 
initial  response  to  RMS  has  been  highly 
positive.  Based  upon  the  comments  of 
pilot  participants  and  OCCs  ongoing 
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reviews  of  RMS.  several  enhancements 
to  RMS  either  have  been  installed  or  are 
currently  being  installed.' 

Several  of  OCC's  participant 
exchanges  have  mandated  that  certain 
of  their  members,  including  those  that 
clear  the  accounts  of  options  market 
professionals,  must  submit  position  and 
financial  information  to  OCC  for  RMS 
processing.  OCC  will  provide  the  results 
of  RMS  processing  for  such  members  to 
the  appropriate  participant  exchanges. 
Each  participant  exchange  will  be 
required  to  execute  a  Risk  Management 
System  Participant  Exchange 
Agreement.  The  limitations  on  OCC's 
liability  in  providing  this  service  to  the 
participant  exchanges  are  described 
below.' 

OCC  also  proposes  to  terminate  its 
pilot  program  for  OCC  clearing 
members.  OCC  clearing  members  that 
subscribe  to  RMS  will  be  required  to 
execute  a  Risk  Management  System 
Clearing  Member  Agreement.  Those 
OCC  clearing  members  that  submit  data 
to  OCC  pursuant  to  a  participant 
exchange  mandate  but  that  elect  not  to 
subscribe  to  RMS  will  not  be  required  to 
execute  an  RMS  agreement  as  such 
clearing  members  will  not  receive  the 
results  of  RMS  processing. 

Both  the  Participant  Exchange  and  the 
Clearing  Member  RMS  Agreements  state 
that  OCC  shall  have  no  liability  for  any 
damage  or  loss  suffered  by  RMS  users  in 
connection  with  their  use  of  RMS  or  the 
information  therefrom  except  upon  a 
clear  showing  of  OCC's  knowing  or 
intentional  misconduct.  The  RMS 
Agreements  further  provide  that  OCC 
shall  have  no  liability  if  OCC  is  unable 
to  conduct  or  complete  RMS  processing 
or  if  OCC  is  unable  to  maintain  the 
availability  of  RMS  as  a  result  of  power 
outages.  Tires,  computer  malfunctions, 
acts  of  public  authorities,  natural 
disasters,  or  other  causes  beyond  the 
control  of  OCC.  The  RMS  Agreements 
also  provide  that  OCC  shall  have  no 
liability  for  consequential  damages. 

OCC  does  not  believe  that  RMS  will 
affect  its  capacity  to  clear  options 
transactions  because  RMS  processing 
does  not  begin  until  nightly  processing  is 
completed. 

OCC  believes  that  RMS  is  in  the 
public  interest  and  consistent  with 
section  17A  of  the  Act  because  it 
facilitates  risk  management  of  option 
positions,  in  addition.  OCC  believes  that 
the  terms  of  the  RMS  Agreements  that 


'  OCC  anlicipates  performing  continual,  ongoing 
reviews  of  RMS  which  will  result  in  additional 
enhancements  (o  (he  system. 

»  To  dale,  no  exchanges  other  than  OCC's 
participant  exchanges  have  expressed  any  Interest 
in  ihe  RMS  system. 


limit  OCC's  liability  are  also  consistent 
with  section  17A  of  the  Act.  RMS  is  an 
ancillary  service,  and  OCC's  provision 
of  RMS  will  not  adversely  affect  the 
safeguarding  of  securities  in  OCC's 
custody  or  control  or  for  which  it  is 
responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  OCC  consents,  the 
Commission  shall: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-91-17  and  should  be  submitted  by 
January  2. 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-29559  Filed  12-10-91:  8:45  amj 
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Self-Regulatory  Organizations;  Ttie 
Pacific  Clearing  Corporation;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  Relating  to 
Post  Clearing  Fees 

December  3. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  30. 1991.  the 
Pacific  Clearing  Corporation  ("PCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  PCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  PCC's  schedule  of  fees  to 
increase  the  monthly  fee  for  post 
clearing  services.  The  current  charge  for 
post  clearing  services  is  $2,295  per 
month.  The  proposal  would  increase  this 
charge  to  $2,350  per  month,  which  is  an 
increase  of  $55  per  month.  Attached  as 
exhibit  A  is  the  fee  schedule  containing 
PCC's  current  post  clearing  services  fee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PCC 
included  statement  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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[Release  No.  34-30024;  File  No.  SR-PCC- 
91-011 

Self-Regulatory  Organizations;  The 
Pacific  Clearing  Corporation;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Post  Clearing  Fees 

December  3. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  30. 1991.  the 
Pacific  Clearing  Corporation  ("PCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  PCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  PCC's  schedule  of  fees  to 
increase  the  monthly  fee  for  post 
clearing  services.  The  current  charge  for 
post  clearing  services  is  $2,295  per 
month.  The  proposal  would  increase  this 
charge  to  $2,350  per  month,  which  is  an 
increase  of  $55  per  month.  Attached  as 
exhibit  A  is  the  fee  schedule  containing 
PCC's  current  post  clearing  services  fee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PCC 
included  statement  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  cost  of  providing  post  clearing 
operations  has  increased  as  a  result  of 
National  Securities  Clearing 
Corporation  ("NSCC")  and  The 
Depository  Trust  Company  ("DTC")  fee 
increases  for  account  services.  As  a 
result.  PSE's  Equity  Revenue  Committee 
("Committee"),  which  is  composed  of 
five  members,  three  of  whom  are 
governors  of  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"),  proposed  an 
increase  in  the  monthly  fee  for  post 
clearing  services  provided  to  PSE 
specialists.  The  increase  was  also 
discussed  and  approved  by  PSE's  Board 
of  Governors  ("PSE  Board")  on  October 
24, 1991,  and  by  PCCs  Board  of 
Directors  ("PCC  Board")  on  October  25. 
1991. 

The  proposed  rule  filing  is  consistent 
with  section  17A(a){3)(D)  of  the  Act  in 
that  it  provides  for  the  equitable 
allocation  of  dues,  fees,  and  charges 
among  PCC  members  using  the  facilities 
of  PCC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PCC  does  not  believe  that  the 
proposed  rule  change  would  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  rule  change  was  proposed  by  the 
Committee  and  was  discussed  and 
approved  by  the  PSE  Board  on  October 
24. 1991.  and  by  the  PCC  Board  on 
October  25, 1991. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  pursuant  to 
rule  19b-4(e)  promulgated  thereunder 
because  the  proposed  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  PCC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  vvritlen  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCC.  All 
submissions  should  refer  to  File  No.  SR- 
PCC-91-01  and  should  be  submitted  by 
January  2. 1992. 

For  the  Ccmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

Exhibit  A— PSE  Equities:  Floor  and 
Specialist  Fees  and  Charges 


Floor  Privilege 
Fee. 


Specialist  Fees.. 


Technology  Fee .... 
Alternate 
Specialist  Fees. 


Floor  Broker 
Booths. 


Ii:termarket 
Trading  System 
(ITS). 


Quotron  and 
Telephone. 


$165  per  month  for  each 
registered  fkxtr 
member  and 
registered  clerk. 

$425  per  month  lervice 
charge  per  post. 

$75  per  montli  per  post 
(counter  space  rental). 

1.5%  of  specialist's 
commission  income 
per  month  (for  PSE 
specialist  firms  only). 
.  $500  per  month  per  post. 

S200  initial  fee. 

$100  for  each  additional 
issue  traded. 

$50  ongoing  monthly  fee 
for  each  issue  traded. 

$5  transaction  fee  per 
outgoing  offboard 
trade. 

S75  per  month  for  small 
booth. 

$150  per  month  for  large 
booth. 

$300  per  month  for  area 
booth. 

$0,005  per  share  on  net 
outgoing  specialist 
principal  ITS  trades, 
excluding  preopening 
responses  (charge  for 
outgoing  trades  offset 
by  cumulative  credit 
for  incoming  trades). 

Passthrough  charges. 


Exhibit  A— PSE  Equities:  Floor  and 
Specialist    Fees    and    Charges — 

Continued 


$2,150  per  month. 


Pacific  Clearing 
Corporation: 
Post 

Cashiering. 
Post  Clearing...  $2.295  per  month. 
Special  $20  per  balance  order 

Processing  for  dually  traded, 

Fee.  NSCC/DTC-ineligible 

item  [specialist  only). 


(FR  Doc.  91-29560  Filed  12-10-91:  8:45  am) 
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National  Multi-Sector  Fixed  Income 
Fund,  Inc.  et  ai^  Notice  of  Application 

December  3, 1991. 

agency:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  appUcation  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  National  Multi-Sector 
Fixed  Income  Fund.  Inc.  National  Total 
Return  Fund,  National  Stock  Fund, 
National  Total  Income  Fund.  National 
Federal  Securities  Trust  National 
Securities  Tax-Exempt  Bonds,  Inc., 
National  Bond  Fund,  National 
Worldwide  Opportunities  Fund.  Inc., 
National  Global  Allocation  Fund, 
California  Tax-Exempt  Bonds,  Inc..  (the 
"Funds"),  NSR  Distributors,  Inc.  (the 
"Distributor"),  and  National  Securities 
and  Research  Corporation  (the 
"Manager"). 

RELEVANT  1040  ACT  SECTIONS: 
Exemption  requested  pursuant  to 
section  6(c)  from  the  provisions  of 
sections  2(a)(32).  2(a){35).  18(f).  18(g). 
18(i),  22(c)  and  22(d)  of  the  Act  and  rule 
22c-l  thereunder. 

SUMMARY  OF  APPLiCATiON:  Applicants 
seek  a  conditional  order  imder  section 
6(c)  of  the  Act  to  permit  the  Funds  (i)  to 
issue  two  classes  of  securities 
representing  interests  in  the  same 
portfolio  of  securities,  one  of  which 
would  convert  into  the  other  after  a 
specified  period  to  permit  investors  to 
benefit  from  a  lower  rule  12b-l 
distribution  fee,  and  (ii)  to  assess  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemption  of  shares  of 
one  of  the  classes,  and  to  waive  the 
CDSC  in  certain  cases. 
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FILING  DATES:  The  application  was  filed 
on  September  6, 1991  and  amended  on 
November  21. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  30. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants,  c/o  National  Securities  & 
Research  Corporation.  Two  Pickwick 
Plaza.  Greenwich.  CT  06830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney,  (202)  272- 
2511.  or  Max  Berueffy,  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

A.  The  Dual  Distribution  System 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Each  Fund  has 
entered  into  or  will  enter  into  an 
investment  management  agreement  with 
the  Manager  pursuant  to  which  the 
Manager  provides  investment 
management  and  administrative 
services.  The  Distributor  acts  as 
principal  underwriter  of  the  Funds' 
shares.  The  Distributor,  with  respect  to 
each  Fund,  has  a  dealer  arrangement 
with  unaffiliated  broker-dealers 
pursuant  to  which  those  firms  sell  the 
Fund's  shares. 

2.  The  Funds  are  currently  offered  to 
investors  at  net  asset  value  plus  a  front- 
end  sales  load.  Each  of  the  Funds  pays  a 
rule  12b-l  fee  to  the  Distributor  except 
for  National  Federal  Securities  Trust, 
National  Bond  Fund.  California  Tax- 
Exempt  Bonds,  Inc.,  and  National 
Securities  Tax-Exempt  Bonds,  Inc., 
which  currently  do  not  impose  a  rule 
12b-l  fee.  As  required  by  rule  12b-l, 
holders  of  the  existing  class  of  shares 


will  approve  any  necessary 
amendments  to  the  rule  12b-l  plan  (or 
will  adopt  a  rule  12b-l  plan,  if  no  such 
plan  exists)  for  their  respective  shares 
prior  to  the  implementation  of  a  dual 
distribution  arrangement.  None  of  the 
Funds  currently  imposes  a  contingent 
deferred  sales  charge  ("CDSC"). 

3.  Applicants  request  that  any  relief 
granted  pursuant  to  this  application  also 
apply  to  any  open-end  management 
investment  company  that  now  or  in  the 
future  is  in  the  same  "group  of 
investment  companies"  with  the  Funds, 
as  defined  in  rule  lla-3  of  the  Act. 

4.  Applicants  propose  to  establish  a 
dual  distribution  arrangement  (the  "Dual 
Distribution  System")  to  enable  each  of 
the  Funds  to  offer  investors  the  option  of 
purchasing  shares  that  would  either  be 
subject  to  a  conventional  front-end  sales 
load  and  rule  12b-l  distribution  fee  (the 
"Front-End  Option")  or  subject  to  a 
CDSC  and  a  higher  rule  12b-l 
distribution  fee  (the  "Deferred  Option"). 

5.  The  Dual  Distribution  System  will 
be  implemented  by  having  each  of  the 
Funds  create  another  class  of  shares  so 
that  each  Fund  will  offer  two  classes  of 
shares,  designated  as  "Class  A"  shares 
and  "Class  B"  shares,  respectively,  with 
Class  A  shares  being  sold  pursuant  to 
the  Front-End  Load  Option  and  Class  B 
shares  being  sold  pursuant  to  the 
Deferred  Option.  Each  class  will 
represent  interests  in  the  same  portfolio 
of  investments  of  a  Fund  and  will  differ 
only  in  the  following  respects:  (a)  The 
fees  charged  to  the  Class  A  shares  and 
Class  B  shares  under  each  such  class's 
rule  12b-l  plan  will  only  be  applied 
against  each  such  class;  (b)  a  higher 
transfer  agency  fee  may  be  imposed  on 
the  Class  B  shares  than  on  the  Class  A; 
(c)  shareholders  of  each  of  the  Class  A 
and  Class  B  shares  will  have  exclusive 
voting  rights  with  respect  to  the  rule 
12b-l  plan  applicable  to  their  respective 
class  of  shares;  (d)  only  the  Class  B 
shares  will  have  a  conversion  feature 
providing  for  the  automatic  conversion 
to  Class  A  shares  within  a  specified 
period  of  years  from  issuance  (which 
will  be  at  least  two  years  but  will  not 
exceed  eight  years);  (e)  the  designation 
of  6ach  class  of  shares  of  a  Fund;  and  (f) 
each  class  will  have  different  exchange 
privileges. 

6.  Under  the  Front-End  Option,  an 
investor  will  purchase  Class  A  shares  at 
net  asset  value  plus  a  front-end  sales 
load.  The  sales  load  generally  will  be 
reduced  for  larger  purchasers  and  under 
a  right  of  accumulation.  The  sales  load 
also  will  be  subject  to  other  reductions 
permitted  by  section  22(d)  of  the  Act 
and  rule  22d-l  thereunder  and  set  forth 
in  the  registration  statement  of  each 
Fund.  In  addition,  Class  A  shareholders 


will  be  assessed  an  ongoing  distribution 
fee  under  a  rule  12b-l  plan  at  an 
expected  annual  rate  of  up  to  .30%  of  the 
average  daily  net  asset  value  of  the 
Class  A  shares.  Proceeds  from  the  sales 
load  and  distribution  fee  would  be  used 
to  pay  commissions  for  the  sale  of  Class 
A  shares  and  to  defray  expenses 
associated  with  providing  services  to 
investors  choosing  the  Front-end  Load 
Option. 

7.  Investors  choosing  the  Deferred 
Option  will  purchase  Class  B  shares  at 
net  asset  value  without  the  imposition  of 
a  sales  load  at  the  time  of  purchase. 
Each  Fund  will  pay  the  Distributor  a 
distribution  fee  pursuant  to  each  Fund's 
rule  12b-l  plan  at  an  annual  rate  of  up 
to  1.00%  of  the  average  daily  net  asset 
value  of  the  Class  B  shares.  In  addition, 
an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  of  years  of 
their  purchase  (which  will  not  exceed 
six  years]  may  be  subject  to  a  CDSC,  as 
described  below,  which  will  be  paid  to 
the  Distributor.  The  Deferred  Option  is 
designed  to  permit  the  investor  to 
purchase  Class  B  shares  without  the 
assessment  of  a  front-end  sales  load. 
The  distribution  fee  and  the  CDSC  will 
be  paid  to  the  Distributor  to  defray 
expenses  incurred  by  the  Distributor  in 
connection  with  the  offer  and  sale  of  the 
Class  B  shares  of  the  Funds. 

8.  Under  a  Fund's  distribution  plan, 
the  Distributor  will  not  be  entitled  to 
any  specific  percentage  of  the  net  asset 
value  of  each  class  of  shares  of  the 
Fund.  Each  Fund's  distribution  plan  will 
provide  that  payments  will  be  made 
only  to  reimburse  the  Distributor  for 
expenses  incurred  in  providing 
distribution-related  services  (including, 
in  the  case  of  the  Class  B  shares, 
commission  expenses).'  Each  Fund  will 
accrue  and  pay  the  distribution  fee  at  a 
rate  fixed  by  the  Fund's  board  (but  not 
in  excess  of  the  applicable  maximum 
percentage  rate).  Such  rate  is  intended 
to  result  in  payments  that  will  not 
exceed  the  amounts  actually  expended 
for  distribution  by  the  Distributor  on 
behalf  of  the  Fund.  If,  for  any  fiscal  year 
of  the  Fund,  the  amount  paid  to  the 
Distributor  would  exceed  the  amount  of 
distribution  expenses  incurred  by  the 
Distributor  during  the  past  fiscal  year 
(plus,  in  the  case  of  Class  B  shares,  prior 
unreimbursed  commission-related 
expenses),  then  the  amount  of  the 


'  Currently.  National  Global  Allocation  Fund 
does  not  have  a  reimbursement-type  rule  12)>-1 
plan.  If  the  Trustees  of  this  Fund  approve  the  Dual 
Distribution  System.  Applicants  intend  to  change 
the  existing  rule  12b-l  plan  for  this  Fund  to  a 
reimbursement-type  rule  I2l>-1  plan. 
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will  be  assessed  an  ongoing  distribution 
fee  under  a  rule  12b-l  plan  at  an 
expected  annual  rate  of  up  to  .30%  of  the 
average  daily  net  asset  value  of  the 
Class  A  shares.  Proceeds  from  the  sales 
load  and  distribution  fee  would  be  used 
to  pay  commissions  for  the  sale  of  Class 
A  shares  and  to  defray  expenses 
associated  with  providing  services  to 
investors  choosing  the  Front-end  Load 
Option. 

7.  Investors  choosing  the  Deferred 
Option  will  purchase  Class  B  shares  at 
net  asset  value  without  the  imposition  of 
a  sales  load  at  the  time  of  purchase. 
Each  Fund  will  pay  the  Distributor  a 
distribution  fee  pursuant  to  each  Fund's 
rule  12b-l  plan  at  an  annual  rate  of  up 
to  1.00%  of  the  average  daily  net  asset 
value  of  the  Class  B  shares,  in  addition, 
an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  of  years  of 
their  purchase  (which  will  not  exceed 
six  years)  may  be  subject  to  a  CDSC,  as 
described  below,  which  will  be  paid  to 
the  Distributor.  The  Deferred  Option  is 
designed  to  permit  the  investor  to 
purchase  Class  B  shares  without  the 
assessment  of  a  front-end  sales  load. 
The  distribution  fee  and  the  CDSC  will 
be  paid  to  the  Distributor  to  defray 
expenses  incurred  by  the  Distributor  in 
connection  with  the  offer  and  sale  of  the 
Class  B  shares  of  the  Funds. 

8.  Under  a  Fund's  distribution  plan, 
the  Distributor  will  not  be  entitled  to 
any  specific  percentage  of  the  net  asset 
value  of  each  class  of  shares  of  the 
Fund.  Each  Fund's  distribution  plan  will 
provide  that  payments  will  be  made 
only  to  reimburse  the  Distributor  for 
expenses  incurred  in  providing 
distribution-related  services  (including, 
in  the  case  of  the  Class  B  shares, 
commission  expenses).'  Each  Fund  will 
accrue  and  pay  the  distribution  fee  at  a 
rate  fixed  by  the  Fund's  board  (but  not 
in  excess  of  the  applicable  maximum 
percentage  rate).  Such  rate  is  intended 
to  result  in  payments  that  will  not 
exceed  the  amounts  actually  expended 
for  distribution  by  the  Distributor  on 
behalf  of  the  Fund.  If.  for  any  Tiscal  year 
of  the  Fund,  the  amount  paid  to  the 
Distributor  would  exceed  the  amount  of 
distribution  expenses  incurred  by  the 
Distributor  during  the  past  fiscal  year 
(plus,  in  the  case  of  Class  B  shares,  prior 
unreimbursed  commission-related 
expenses),  then  the  amount  of  the 


'  Currently,  National  Global  Allocation  Fund 
does  not  have  a  reimbursement-type  rule  12b-1 
plan.  If  the  Trustees  of  this  Fund  approve  the  Dual 
Distribution  System.  Applicants  intend  to  change 
the  existing  rule  12b-l  plan  for  this  Fund  to  a 
reimbursement-type  rule  12b-l  plan. 
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distribution  fee  paid  to  the  Distributor 
will  be  reduced  accordingly. 

9.  The  Distributor  will  furnish  the 
Directors/Trustees  of  the  Funds  with 
quarterly  and  annual  statements  of 
distribution  revenues  and  expenditures 
for  each  respective  class  of  shares 

( "Statements"),  in  accordance  with  the 
requirements  of  paragraph  (b)(3)(ii)  of 
rule  12b-l.  to  enable  the  Directors/ 
Trustees  to  make  the  findings  required 
by  paragraphs  (d)  and  (e)  of  rule  12b-l. 
In  the  Statements  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  will  be  used  to 
justify  the  distribution  fee  charged  to 
that  class.  Payments  made  to  dealers  for 
selling  shares  of  either  Class  A  or  Class 
B  will  require  no  allocation  between  the 
classes.  However,  certain  other 
distribution  expenditures,  properly 
attributed  to  the  Fund  as  a  whole,  will 
be  allocated  to  Class  A  and  Class  B 
shares  based  upon  the  ratio  in  which  the 
sales  of  each  class  bears  to  the  total 
sales  of  Class  A  and  Class  B  shares. 

10.  All  Gass  B  shares  of  a  Fund,  other 
than  those  purchased  through  the 
reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  shares  at  net  asset  value  in  a 
certain  number  of  years  after  the  end  of 
the  calendar  month  in  which  the 
shareholder's  order  to  purchase  was 
accepted  (the  "Conversion  Period"),  in 
the  circumstances  and  subject  to  the 
qualifications  described  below.  The 
Conversion  Period  will  be  the  same 
respect  to  all  Class  B  shares  of  the 
Funds  and  may  be  between  two  and 
eight  years. 

11.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  to  Class  B 
shares  are  also  Class  B  shares. 
However,  for  purposes  of  conversion  to 
Class  A.  all  such  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account  (other 
than  those  in  the  sub-account  referred  to 
in  the  preceding  sentence)  convert  to 
Class  A,  a  pro  rata  portion  of  the  Class 
B  shares  in  the  sub-account  also  will 
convert  to  Class  A.  The  portion  will  be 
determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  shares  bears  to  the 
shareholder's  total  Class  B  shares  not 
acquired  through  dividends  and 
distributions. 

12.  The  conversion  of  Class  B  shares 
to  Class  A  shares  is  subject  to  the 
continuing  availability  of  an  opinion  of 
counsel  or  a  ruhng  of  the  Internal 
Revenue  Service  that  payment  of 
different  dividends  on  Class  A  and 
Class  B  shares  does  not  result  in  the 
Fund's  dividends  and  distributions 


constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code  of 
1986.  as  amended  (the    IRC"),  and  that 
the  conversion  of  shares  does  not 
constitute  a  taxable  event  under  current 
federal  income  tax  law.  The  conversion 
of  Class  B  shares  to  Class  A  shares  may 
be  suspended  if  such  an  opinion  or 
ruling  is  no  longer  available.  In  the 
event  that  conversions  of  Class  B  shares 
do  not  occur.  Class  B  shares  would 
continue  to  be  subject  to  the  higher 
distribution  fee  and  any  higher  transfer 
agent  costs  attending  the  Deferred 
Option  for  an  indefinite  period. 

13.  Class  A  shares  of  a  Fund  will  be 
exchangeable  only  for  Class  A  shares  of 
the  other  Funds.  Class  B  shares  of  a 
Fund  will  be  exchangeable  only  for 
Class  B  shares  of  the  other  Funds. 

14.  Under  the  Dual  Distribution 
System,  the  net  asset  value  of  all 
outstanding  shares  of  the  two  classes 
would  be  computed  on  the  following 
basis.  Net  investment  income  and 
unreaUzed  and  realized  gains  or  losses 
will  be  allocated  daily  to  each  share 
class  based  on  the  percentage  of  net 
assets  at  the  beginning  of  each  day. 
Daily  expenses  of  the  Fund  will  be 
allocated  to  each  share  class  depending 
on  the  nature  of  the  expense  item. 
Operating  expenses,  which  are 
attributable  to  both  classes,  will  be 
allocated  daily  to  each  share  class 
based  on  the  percentage  of  net  assets  at 
the  beginning  of  the  day.  Certain 
expenses  that  have  a  greater  cost  for 
one  class  versus  the  other  [i.e.,  12b-l 
distribution  fees  and  possibly  transfer 
agent  fees)  will  be  allocated  to  the 
respective  classes  separately.  Because 
of  the  ongoing  distribution  fee  and 
potentially  higher  transfer  agency  fee 
paid  by  the  holders  of  Class  B  shares, 
the  net  income  attributable  to  and  the 
dividends  payable  on  Class  B  shares 
would  be  lower  than  the  net  income 
attributable  to  and  dividends  payable 
on  Class  A  shares. 

B.  The  CDSC 

1.  Applicants  also  seek  an  exemption 
from  the  provisions  of  sections  2(a)(32). 
2(a)(35).  22(c).  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder  to  permit  the 
Funds  to  assess  a  CDSC  on  redemptions 
of  Class  B  shares,  and  to  permit  the 
Funds  to  waive  the  CDSC  for  certain 
types  of  redemptions.  The  amount  of  the 
CDSC  to  be  imposed  will  depend  on  the 
number  of  years  since  the  investor 
purchased  the  shares  t)eing  redeemed, 
as  set  forth  in  each  Fund's  prospectus. 
Each  Fund's  particular  CDSC  schedule 
may  vary,  but  the  CDSC  will  comply 
with  the  NASD  sales  load  limitations 
and  the  provisions  of  proposed  rule  6c- 
10. 


2.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  purchased  more 
than  six  years  prior  to  the  redemptions 
(the  "CDSC  Period")  or  on  Class  B 
shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  next  of  shares  derived 
from  reinvestment  of  dividends  and 
capital  gain  distributions,  and  finally,  of 
other  shares  held  by  the  shareholder  for 
the  longest  period  of  time.  Redemption 
requests  placed  by  shareholders  who 
own  both  Class  A  and  Class  B  shares  of 
a  Fund  will  be  satisfied  first  by 
redeeming  the  shareholder's  Class  A 
shares,  unless  the  shareholder  has  made 
a  specific  election  to  redeem  Class  B 
shares.  The  Funds'  compliance 
procedures  will  reflect  this  policy. 

3.  In  addition.  Applicants  seek  the 
ability  to  waive  the  CDSC  (a)  on 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72{m)(7) 
of  the  IRC,  of  a  shareholder  if 
redemption  is  made  within  one  year  of 
death  or  disability,  (b)  in  connection 
with  certain  distributions  from  an 
Individual  Retirement  Account  ("IRA"), 
or  other  qualified  retirement  plan  as 
described  in  the  application;  (c)  in 
connection  with  redemptions  of  shares 
purchased  by  active  or  retired  officers, 
directors  or  trustees,  partners  and 
employees  of  the  Fund,  the  Distributor 
or  affiliated  companies,  by  members  of 
the  immediate  families  of  such  persons 
and  by  dealers  having  a  sales  agreement 
with  the  Distributor  (d)  in  connection 
with  redemptions  pursuant  to  a  Fund's 
systematic  withdrawal  plan;  (e)  in  part, 
in  connection  with  redemptions  by 
shareholders  holding  shares  of  a  Fund 
worth  over  Si  million  immediately  prior 
to  redemption;  (f)  in  connection  with 
redemptions  the  proceeds  of  which  are 
reinvested  in  shares  of  the  same  Fund 
within  365  days  after  such  redemption;  * 
(g)  in  connection  with  redemptions 
effected  by  advisory  accounts  managed 
by  the  Manager;  (h)  in  connection  with 
certain  redemptions  by  tax-exempt 
employee  benefit  plans;  (i)  in  connection 
with  certain  redemptions  effected  by 
registered  investment  companies  by 
virtue  of  transactions  with  a  Fund;  (j)  in 


»  Any  credit  given  to  an  investor  for  reinvestment 
in  a  Fund  will  be  paid  by  the  Distributor,  not  b>  ttw 
Fund. 
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connection  with  certain  redemptions  by 
any  state,  county,  or  city,  or  any 
instrumentality,  department,  authority 
or  agency  thereof,  and  by  trust 
companies  and  bank  trust  departments: 
and  (k)  in  connection  with  the  exercise 
of  certain  exchange  privileges  among 
the  Class  B  shares  of  the  Funds.  If  the 
Funds  waive  or  reduce  the  CDSC.  such 
waiver  or  reduction  will  be  uniformly 
applied  to  all  offerees  in  the  class 
speciHed. 

4.  If  the  Directors/Trustees  of  a  Fund 
determine  to  discontinue  the  waiver  or 
reduction  of  the  CDSC.  the  disclosure  in 
the  Fund's  prospectus  will  be 
appropriately  revised.  Also,  any  Class  B 
shares  purchased  prior  to  the 
termination  of  such  waiver  or  reduction 
will  be  able  to  have  the  CDSC  waived  or 
reduced  as  provided  in  the  Fund's 
prospectus  at  the  time  of  the  purchase  of 
such  shares. 

Applicants'  Legal  Analysis 

A.  The  Dual  Distribution  System 

1.  Applicants,  pursuant  to  section  6(c) 
of  the  Act.  seek  an  exemption  from 
sections  18(fl(l).  18(g].  and  18(i)  to  the 
extent  the  Dual  Distribution  System  may 
result  in  a  senior  security,  as  defined  by 
section  18(g].  the  issuance  and  sale  of 
which  would  be  prohibited  by  section 
18(0(1).  and  to  the  extent  the  allocation 
of  voting  rights  under  the  Dual 
Distribution  System  may  violate  the 
provisions  of  section  18(i).  Applicants 
believe  that  the  Dual  Distribution 
System  does  not  raise  any  of  the 
legislative  concerns  that  section  18  of 
the  Act  was  designed  to  ameliorate.  The 
proposal  does  not  involve  borrowings 
and  does  not  affect  the  Funds'  existing 
assets  or  reserves.  In  addition,  the 
proposed  arrangement  will  not  increase 
the  speculative  character  of  the  shares 
of  the  Funds  since  all  such  shares  will 
participate  pro  rata  in  all  of  a  Fund's 
appreciation,  income,  and  expenses  with 
the  exception  of  the  differing 
distribution  fees  and  any  different 
transfer  agency  costs  payable  by  each 
class.  In  this  way,  mutuality  of  risk  will 
be  preser\'ed  with  respect  to  each  class 
of  shares  of  a  Fund. 

2.  Both  classes  of  shares  will  be 
redeemable  at  all  times  (subject  to  the 
same  limitations  set  forth  in  a  Fund's 
prospectus  and  statement  of  additional 
information)  and  no  class  of  shares  will 
have  any  preference  or  priority  over  any 
other  class  in  a  Fund  in  the  usual  sense 
(that  is.^no  class  will  have  distribution 
or  liquidation  preferences  with  respect 
to  particular  assets  and  no  class  will  be 
protected  by  any  reserve  or  other 
account).  In  addition,  investors  will  not 
be  given  misleading  impressions  as  to 


the  safety  or  risk  of  the  Class  A  and 
Class  B  shares  since  the  similarities 
(and.  with  respect  to  the  rule  12b-l 
distribution  plans  and  associated  voting 
rights,  the  Class  B  conversion  feature, 
the  transfer  agency  costs,  and  the 
exchange  privileges,  the  dissimilarities) 
of  the  Class  A  and  Class  B  shares  will 
be  fully  disclosed  in  each  Fund's 
prospectus  and  statement  of  additional 
information. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

4.  Applicants  believe  that  the  Dual 
Distribution  System  will  both  facilitate 
the  distribution  of  shares  by  the  Funds 
and  provide  investors  with  a  broader 
choice  as  to  the  method  of  purchasing 
shares  in  the  Funds.  In  addition, 
applicants  believe  owners  of  each  class 
of  shares  may  be  relieved  of  a  portion  of 
the  fixed  costs  normally  associated  with 
investing  in  mutual  funds  since  such 
costs  would,  potentially,  be  spread  over 
a  greater  number  of  shares  than  would 
otherwise  be  the  case.  Finally,  the 
conversion  feature  will  benefit  long-term 
Class  B  shareholders  by  relieving  them 
of  most  of  the  burden  of  distribution 
expenses  after  a  period  of  time  sufficient 
for  the  Distributor  to  be  compensated 
for  the  expenses  incurred  in  connection 
with  the  distribution  of  shares. 

B.  The  CDSC 

1.  Applicants  believe  that  the 
imposition  of  the  CDSC  on  the  Class  B 
shares  of  the  Funds  is  fair  and  in  the 
best  interests  of  their  shareholders.  The 
proposed  Dual  Distribution  System 
permits  Class  B  shareholders  to  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  of  Class  B  shares  of  the  Funds 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase,  as  is  the  case  with 
Class  A  shares.  Furthermore,  the  CDSC 
is  fair  to  Class  B  shareholders  because  it 
applies  only  to  amounts  representing 
purchase  payments  and  does  not  apply 
to  amounts  representing  increases  in  the 
value  of  an  investor's  account  through 
capital  appreciation,  or  to  amounts 
representing  reinvestment  of 
distributions. 

2.  The  imposition  of  the  CDSC  is 
appropriate  in  light  of  the  relationship 
between  the  CDSC  and  the  rule  12b-l 
plans  to  be  adopted  by  the  Funds.  When 
Class  B  shares  are  redeemed  prior  to  the 
expiration  of  the  CDSC  period,  these 
amounts  no  longer  contribute  to  the 
annual  distribution  fee.  Therefore, 
applicants  believe  that  it  is  fair  to 
impose  on  a  withholding  Class  B 


shareholder  a  lump  sum  payment 
reflecting  expenses  that  have  not  been 
recovered  through  payments  by  the 
Funds.  The  proceeds  from  the  CDSC  will 
also  reduce  the  amount  of  distribution 
expenses  that  must  be  borne  by  the 
remaining  shares. 

3.  Applicants  submit  that  the  waiver 
of  the  CDSC  will  not  harm  the  Funds  or 
their  remaining  Class  A  or  Class  B 
shareholders  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

A.  Conditions  Relating  to  the  Dual 
Distribution  System. 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below 
The  only  differences  between  the  two 
classes  of  shares  of  the  same  Fund  will 
related  solely  to:  (a)  The  impact  of  the 
respective  rule  12b-l  plan  payments 
made  by  each  of  the  Class  A  shares  and 
Class  B  shares  of  a  Fund,  any  higher 
incremental  transfer  agency  costs 
attributable  solely  to  the  Class  B  shares 
of  a  Fund,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order,  (b)  voting  rights  on  matters  which 
pertain  to  rule  12b-l  plans,  (c)  the 
different  exchange  privileges  of  the  two 
classes  of  shares  as  described  in  the 
prospectuses  (and  as  more  fully 
described  in  the  statements  of 
additional  information)  of  the  Funds,  (d) 
the  conversion  feature  applicable  only 
to  the  Class  B  shares,  and  (e)  the 
designation  of  each  class  or  shares  of  a 
Fund. 

2.  The  Directors/Trustees  of  each  of 
the  Funds,  including  a  majority  of  the 
Independent  Directors/Trustees,  shall 
have  approved  the  Dual  Distribution 
System  prior  to  the  implementation  of 
the  Dual  Distribution  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Dual  Distribution 
System  will  reflect  in  detail  the  reasons 
for  determining  that  the  proposed  Dual 
Distribution  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders  and  such 
minutes  will  be  available  for  inspection 
by  the  Commission  staff. 

3.  On  an  ongoing  basis,  the  Directors/ 
Trustees  of  the  Funds,  pursuant  to  their 
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shareholder  a  lump  sum  payment 
reflecting  expenses  that  have  not  been 
recovered  through  payments  by  the 
Funds.  The  proceeds  from  the  CDSC  will 
also  reduce  the  amount  of  distribution 
expenses  that  must  be  borne  by  the 
remaining  shares. 

3.  Applicants  submit  that  the  waiver 
of  the  CDSC  will  not  harm  the  Funds  or 
their  remaining  Class  A  or  Class  B 
shareholders  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

A.  Conditions  Relating  to  the  Dual 
Distribution  System. 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below 
The  only  differences  between  the  two 
classes  of  shares  of  the  same  Fund  will 
related  solely  to:  (a)  The  impact  of  the 
respective  rule  12b-l  plan  payments 
made  by  each  of  the  Class  A  shares  and 
Class  B  shares  of  a  Fund,  any  higher 
incremental  transfer  agency  costs 
attributable  solely  to  the  Class  B  shares 
of  a  Fund,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order,  (b)  voting  rights  on  matters  which 
pertain  to  rule  12b-l  plans,  (c)  the 
different  exchange  privileges  of  the  two 
classes  of  shares  as  described  in  the 
prospectuses  (and  as  more  fully 
described  in  the  statements  of 
additional  information)  of  the  Funds,  (d] 
the  conversion  feature  applicable  only 
to  the  Class  B  shares,  and  (e)  the 
designation  of  each  class  or  shares  of  a 
Fund. 

2.  The  Directors/Trustees  of  each  of 
the  Funds,  including  a  majority  of  the 
Independent  Directors/Trustees,  shall 
have  approved  the  Dual  Distribution 
System  prior  to  the  implementation  of 
the  Dual  Distribution  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Dual  Distribution 
System  will  reflect  in  detail  the  reasons 
for  determining  that  the  proposed  Dual 
Distribution  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders  and  such 
minutes  will  be  available  for  inspection 
by  the  Commission  staff. 

3.  On  an  ongoing  basis,  the  Directors/ 
Trustees  of  the  Funds,  pursuant  to  their 


fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
two  classes  of  shares.  The  Directors/ 
Trustees,  including  a  majority  of  the 
Independence  Directors /Trustees,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
Manager  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Directors/ 
Trustees.  If  a  conflict  arises,  the 
Manager  and  the  Distributor  at  their 
own  costs  will  remedy  such  conflict  up 
to  and  including  establishing  a  new 
registered  management  investment 
company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  I2b-1  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or.  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  of  shares  first 
becomes  effective. 

5.  The  Directors/Trustees  of  the  Funds 
will  receive  quarterly  and  annual 
Statements  complying  with  paragraph 
(b)(3)(ii]  of  rule  12b-l.  as  it  may  be 
amended  from  time  to  time.  In  the 
Statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  one  class  of  shares  will  be  used 
to  support  the  reimbursement  of  such 
expenditures  through  the  rule  12b-l  fee 
charged  to  shareholders  of  such  class  of 
shares.  Expenditures  not  related  to  the 
sale  of  a  specific  class  of  shares  will  not 
be  presented  to  the  Directors/Trustees 
to  support  the  reimbursement  of  such 
expenditures  through  rule  12b-l  fees 
charged  to  shareholders  of  such  class  of 
shares.  The  Statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Directors/ 
Trustees  in  the  exercise  of  tbeir 
fiduciary  duties  under  rule  12b-l. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  das*  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that  fee 
payments  made  under  the  rule  12b-l 
plans  relating  to  the  Class  A  and  Class  B 
shares,  respectively,  will  be  borne 


exclusively  by  each  such  class  and 
except  that  any  hi^er  incremental 
transfer  agency  costs  attributable  solely 
to  Class  B  or  Class  A  shares  be  borne 
exclusively  by  such  class. 

7.  The  methodology  and  procedures 
fur  calculating  the  net  asset  value  and 
dividend/distributions  of  the  two 
classes  and  the  proper  allocation  of 
income  and  expenses  between  the  two 
classes  has  been  reviewed  by  an  expert 
{the  "Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  the  applicants,  which  has  been 
included  as  Exhibit  D.  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner,  subject 
to  the  conditions  and  limitations  in  that 
report.  On  an  ongoing  basis,  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and.  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Independent 
Examiner  shall  be  Hied  as  part  of  the 
periodic  reports' filed  with  the  ^C 
pursuant  to  section  30(a)  and  30(b)  (1)  of 
the  Act.  The  work  papers  of  the 
Independent  Examiner  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  availat>le  for  inspection  by  the 
Commission  staH  upon  the  written 
request  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System,"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests  "  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  aa  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  between  the 
two  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
between  such  classes  of  shares  and  this 
representation  has  been  concurred  with 


by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (7) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  In  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

9.  The  prospectuses  of  the  Funds  will 
include  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  levels  of  compensation  for 
selling  one  particular  class  of  shares 
over  another  in  a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A  and  Class  B  shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  of  the  Funds  with 
respect  to  the  Dual  Distribution  System 
will  be  set  forth  in  guidelines  which  will 
be  furnished  to  the  Directors/Trustees 
as  part  of  the  materials  setting  forth  the 
duties  and  responsibilities  of  the 
Directors/Trustees. 

12.  Each  Fund  «viU  disclose  in  its 
prospectus  the  respective  expenses. 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  offered  through  the 
prospectus.  Class  A  and  Class  B  shares 
will  be  offered  and  sold  through  a  single 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  two  classes  of  shares  of 
such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  Class  A  or  B  shares.  It 
will  disclose  the  expenses  and/or 
performance  data  applicable  to  both 
classes.  The  information  provided  by 
Applicants  for  publication  In  any 
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newspaper  or  similar  listing  of  the 
Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
Class  A  and  Class  B  shares. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  rule  12b-l 
plans  in  reliance  on  the  exemptive 
order. 

14.  Class  B  shares  will  convert  to 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  without  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

B.  Condition  Relating  to  the  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  Bc-lO  under 
the  Act  (See  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988)),  as 
such  rule  is  currently  proposed  and  as  it 
may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  91-29361  Filed  12-10-81;  a-45  am] 

BILLING  COOe  W10-01-II 

[RIc  No.  1-S200] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  Synalloy  Corporation, 
Common  Stock,  $1.00  Par  Value; 
Common  Stock  Purchase  Rights 

Decembers.  1991. 

Synalloy  Corporation  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  Rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  the  above 
specified  securities  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  on 
November  7, 1991,  it  unanimously 
approved  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the  Amex 
and,  instead,  list  such  Common  Stock  on 
the  National  Association  of  Securities 
Dealers  Automated  Quotations/ 
National  Market  System  ("NASDAQ/ 
NMS").  The  Company's  decision 
followed  a  lengthy  study  of  the  matter. 


and  was  based  upon  the  Company's 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  shareholders  than  the 
present  listing  on  the  Amex.  The 
Company's  belief  is  based  on  the 
following: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  its 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  price  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and 
expand  the  capital  base  available  for 
trading  in  the  Common  Stock;  and 

(4)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  December  27, 1991,  submit  by 
letter  to  the  Secretary  of  the 
Commission,  450  Fifth  Street,  NW^ 
Washington,  DC  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-29562  Filed  12-10-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  5, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0188. 

Form  Number  ATF  F  5100.1. 

Type  of  Review:  Extension. 

Titie:  Signing  Authority  for  Corporate 
Officials. 

Description:  ATF  F  5100.1  is 
substituted  instead  of  a  regulatory 
requirement  to  submit  corporate 
documents  or  minutes  of  a  meeting  of 
the  Board  of  Directors  to  authorize  an 
individual  or  office  to  sign  for  the 
corporation  in  ATF  matters.  The  form 
identifies  the  corporation,  the  individual 
or  ofRce  authorized  to  sign,  and 
documents  the  authorization. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent- 15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
UAs  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  91-29584  Filed  12-10-91:  8:45  am] 
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Customs  Service 

Proposed  Adjustment  of  Ad  Valorem 
User  Fee  for  Imported  Merchandise 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Notice  of  intent  to  adjust  fee 
rate:  request  for  comments. 

summary:  Notice  is  hereby  given  that 
Customs  proposes  to  adjust  the 
merchandise  processing  user  fee  on 
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OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171.  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0188. 

Form  Number  ATF  F  5100.1. 

Type  of  Review:  Extension. 

Title:  Signing  Authority  for  Corporate 
Officials. 

Description:  ATF  F  5100.1  is 
substituted  instead  of  a  regulatory 
requirement  to  submit  corporate 
documents  or  minutes  of  a  meeting  of 
the  Board  of  Directors  to  authorize  an 
individual  or  office  to  sign  for  the 
corporation  in  ATF  matters.  The  form 
identifies  the  corporation,  the  individual 
or  office  authorized  to  sign,  and 
documents  the  authorization. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent- 15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250houra. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  91-29584  Filed  12-10-81:  8:45  am] 
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Customs  Servics 

Proposed  Adiustment  of  Ad  Vaiorsm 
User  Fee  for  Imported  Merchandise 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Notice  of  intent  to  adjust  fee 
rate;  request  for  comments. 

summary:  Notice  is  hereby  given  that 
Customs  proposes  to  adjust  the 
merchandise  processing  user  fee  on 


formal  entries  of  imported  merchandise 
at  0.19  percent  ad  valorem,  purauant  to 
the  Omnibus  Budget  Reconciliation  Act 
of  1986. 

DATE:  Comments  must  be  received  on  or 
before  January  10, 1992. 
ADDRESS:  Comments  (preferably  in 
triplicate)  must  be  submitted  to  and  may 
be  inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
room  2119,  Washington,  DC  20229. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Walfish,  User  Fee  Task  Force 
(202-566-8648). 
SUPPtEMENTARY  INFORMATION: 

Background 

Section  8101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  99- 
509)  (codified  as  19  U.S.C.  58c).  provided 
that,  with  certain  exceptions,  an  ad 
valorem  user  fee  was  to  be  collected  by 
Customs  on  formal  entries  of 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption, 
beginning  on  December  1, 1986.  The  fee 
was  to  be  based  on  the  appraised 
Customs  value  of  the  merchandise.  The 
Act  provided  that  the  proceeds  of  the 
user  fees  were  to  be  deposited  in  a 
dedicated  account  of  the  Treasury  and, 
subject  to  authorization  and 
appropriation,  were  to  be  used  to  offset 
Customs  appropriations  for  the  salaries 
and  expenses  of  Customs  incurred  in 
conducting  commercial  operations. 

The  current  merchandise  processing 
fee  is  0.17  percent  ad  valorem,  subject  to 
a  maximum  fee  of  $400  and  a  minimum 
fee  of  $21.  T.D.  91-33.  56  FR  15036;  19 
CFR  24.23{b)(l)(i){A).  However, 
pursuant  to  19  U.S.C.  58c(a)(9)(B)(i].  the 
Secretary  of  the  Treasury  can.  under 
certain  conditions,  adjust  the  fee  rate  to 
a  maximum  of  0.19  percent  ad  valorem, 
in  order  to  offset  the  salaries  and 
expenses  that  will  likely  be  incurred  by 
Customs  in  the  processing  of  formal 
entries  and  releases  during  the  fiscal 
year  in  which  such  costs  have  been 
incurred. 

Customs  has  projected  that  an 
increase  is  needed  in  order  to  offset  the 
salaries  and  expenses  which  are  being 
incurred  in  Fiscal  Year  (FY)  1992.  In  this 
regard.  Customs  has  estimated  the 
number  of  entries  and  releases  expected 
to  be  processed  during  FY  1992,  and  has 
also  estimated  the  value  of  FY  1992 
imports.  Estimates  have  also  been  made 
of  the  number  of  entries  and  releases, 
and  their  values,  which  would  be 
subject  to  the  minimum,  ad  valorem  and 
maximum  merchandise  processing  rates, 
as  noted  above.  Specifically,  for  FY 
1992,  the  Customs  commercial  costs  are 
expected  to  be  $726  million.  The  current 


fee  is  inadequate  to  generate  sufficient 
revenues.  At  the  0.19  percent  rate,  it  is 
anticipated  that  $527  million  in  fees  will 
be  generated.  To  elaborate, 
approximately  $96  million  will  be  lost 
due  to  statutory  exemptions  from  the 
merchandise  processing  fee,  and  the 
remaining  $105  million  will  not  be 
recovered  due  to  other  statutory 
limitations.  Merchandise  processing 
revenues  at  die  0.19  percent  rate  would 
come  close  to  o^setting  the  $726  million 
in  costs,  but  when  exempted  categories 
of  merchandise  and  fee  adjustment 
restrictions  are  taken  into  consideration, 
a  shortfall  of  approximately  $200  million 
will  still  exist. 

Accordingly,  it  is  proposed  to  adjust 
the  merchandise  processing  fee  to  ai9 
percent  ad  valorem  on  formal  entries  of 
imported  merchandise  which  are  subject 
to  this  fee. 

Section  58c(a)(9)(B),  as  amended.  19 
U.S.C.  58c(a)(9)(B),  provides  for  a  period 
of  not  less  than  30  days  within  which  to 
solicit  public  comment  through  a  notice 
in  the  Federal  Register,  and  to  consult 
with  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives 
regarding  the  proposed  adjustment. 
Upon  the  expiration  of  this  period, 
nobfication  to  such  conmiittees  of  the 
final  adjustment  shall  be  made.  Upon 
the  expiration  of  the  15<lay  period 
following  such  notification,  a  notice  of 
the  final  adjustment  must  be  submitted 
for  publication  in  the  Federal  Register, 
and  any  adjustment  shall  become 
effective  with  respect  to  formal  entries 
and  releases  on  or  after  the  15th  day 
following  publication. 

Comments 

Before  adopting  the  proposed  increase 
in  the  merchandise  processint;  fee  rate. 
Customs  will  give  consideration  to  any 
written  comments  (preferably  in 
triplicate]  that  are  timely  submitted. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business  day? 
between  the  houra  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 

Drafting  InformatiDii 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 


Service.  However,  personnel  from  other 
offices  participated  in  its  development. 
^4idM•l  H.  Lan«, 
Acting  Commissioner  of  Customs. 

Approved:  Decemt)er  9. 1991. 
Nancy  L  Worthington, 
Acting.  Assistant  Secretary  of  the  Treasury. 
(FR  Doc  91-29677  Tiled  12-10-91:  8:45  am] 


U.S.  ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

The  President's  General  Advisory 
Commtttee  on  Arms  Control  arKt 
Disarmament;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
Presidential  Committee  meeting: 

Name:  General  Advisory  Committee   . 
on  Arms  Control  and  Disarmament. 

Date:  November  18-19, 1991. 

Time:  9  a.m. 

Place:  State  Department  Building. 
Washington.  DC  OSLA,  Dulles  Airport 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact-  Robert  M.  Meissner, 
Executive  Director.  General  Advisory 
Committee  on  Arms  Control  and 
Disarmament,  room  5927,  Washington. 
DC,  20451  (202)  647-S17a 

Purpose  of  Advisory  Committee:  To 
advise  the  President,  the  Secretary  of 
State,  and  Director  of  the  Arms  Control 
and  Disarmament  Agency  respecting 
matters  affecting  arms  control, 
disarmament,  and  world  peace. 

Agenda:  The  Committee  will  review 
specific  national  security  poUcy  and 
arms  control  issues.  Membera  will  be 
briefed  on  several  alternative 
approaches  to  verification  and 
implementation  procedures  with 
particular  emphasis  on  current  and  near 
term  requirements. 

Reason  for  Closing:  The  GAC 
members  will  be  reviewing  and 
discussing  mattera  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  Close  Meeting:  The 
closing  of  this  meetiiig  is  in  accordance 
with  a  determination  by  the  Director  of 
the  Arms  Control  and  Disarmament 
Agency  dated  October  16, 1991,  made 
purauant  to  the  provisions  of  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
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EditorUl  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on 
December  6, 1991. 
William ).  Montgomery, 
Committee  Management  Officer. 
|FR  Doc.  91-29571  Filed  12-10-91;  a-45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Public  and  Private  Non-Profit 
Organizations  in  Support  of 
International  Education  and  Cultural 

Activities 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  OfHce  of  Citizen 
Exchanges (E/P)  announces  a 
discretionary  grants  program  in  support 
of  non-profit  organizations  in  support  of 
projects  that  link  their  international 
exchange  interests  with  counterpart 
institutions/groups  in  other  countries  in 
ways  supportive  of  the  aims  of  the 
Bureau  of  Educational  and  Cultural 
Affairs.  Interested  applicants  are  urged 
to  read  the  complete  ederal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
February  28. 1992,  for  projects  whose 
activities  will  begin  between  )uly  1, 
1992,  and  December  31. 1992. 
APPUCATION  DEADLINES:  Proposals  must 
be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  EST  on  February  28, 
1992.  Proposals  received  by  the  Agency 
after  this  deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  February  28, 1992,  but 
received  at  a  later  date. 
ADDRESSES:  The  original  and  16  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Office  of  Executive  Director 
(E/X),  REF:  E/P  Discretionary  Grant 
Competition.  Room  357,  301  4th  Street 
SW..  Washington.  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges,  Bureau  of  Educational  and 
Cultural  Affairs,  United  States 
Information  Agency,  301  4th  Street  SW.. 
Washington,  DC  20547,  202/619-5348,  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 


proposals,  including  specific  budget 
preparation  information. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Citizen  Exchanges  the  United 
States  Information  Agency  announces  a 
program  to  encourage,  through  limited 
awards  to  non-profit  institutions, 
increased  private  sector  commitment  to 
and  involvement  in  international 
exchanges.  Awarding  of  any  and  all 
grants  is  contingent  upon  the 
availability  of  funds. 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non-profit 
organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  cultural  and 
artistic  traditions;  social,  economic,  and 
political  structures:  and  international 
interests.  The  Office  supports 
international  projects  in  the  United 
States  or  overseas  involving  leaders  or 
potential  leaders  in  the  following  fields 
and  professions:  Leaders  of  cultural 
institutions,  urban  planners,  jurists, 
specialized  journalists  (specialists  in 
economics,  business,  culture,  political 
analysis,  international  affairs),  business 
professionals,  environmental  specialists, 
parliamentarians,  educators,  economic 
planning  and  other  government  officials. 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
these  activities  with  respected 
universities,  professional  associations, 
and  major  cultural  institutions  in  the 
U.S.  and  abroad,  but  particularly  in  the 
U.S.  Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree:  i.e..  clerical  work,  auto 
maintenance,  etc.,  and  other 
occupations  requiring  less  than  two 
years  of  higher  education)  and  technical 
training  (special  and  practical 
knowledge  of  a  mechanical  or  a 
scientific  subject  which  enhances 
mechanical,  narrowly  scientific,  or  semi- 
skilled capabilities)  are  ineligible  for 
support.  In  addition,  scholarship 
programs  are  ineligible  for  support.  Each 
private  sector  activity  must  maintain  a 
non-political  character,  should  maintain 
its  scholarly  integrity,  meet  the  highest 
professional  standards,  and  reflect  the 
balance  and  diversity  of  American 
society. 

Proposals  for  projects  taking  place  in 
the  United  States  or  overseas  are 
welcome  for  topics  that  involve  any 
area  of  the  world.  However,  the  Office 
will  place  priority  on  those  that  involve 
Africa,  Latin  America,  the  Middle  East, 
and  Southeast  Asia  (especially 
Indonesia.  Malaysia,  Thailand,  and  the 
Philippines). 


The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e.. 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are 
part  of  a  large  project  in  duration  and 
scope  which  is  receiving  USIA  funding 
from  this  competition.  USIA-supported 
projects  may  include  internships:  study 
tours:  short-term,  non-technical  training; 
and  extended,  intensive  workshops 
taking  place  in  the  United  States  or 
overseas. 

The  participation  of  a  respected 
university  or  scholarly  organization  is 
decidedly  advantageous.  Further,  the 
themes  addressed  in  these  exchange 
programs  must  be  of  long-term 
importance,  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  part  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the  expected 
yield  of  any  associated  conference. 

No  funding  is  available  exclusively  to 
send  U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas; 
neither  is  funding  available  for  bringing 
foreign  nationals  to  conferences  or  to 
routine  professional  association 
meetings  in  the  United  States. 

Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  USIS  post  consultation 
by  applicants,  prior  to  submission  of 
proposals,  is  strongly  recommended  for 
all  programs. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchange  programs  will  be  limited  to 
$60,000. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  and 
social  and  cultural  life. 

Creative  Arts  Grant  Program 

The  Creative  Arts  Division  (E/PA), 
Office  of  Citizen  Exchanges,  encourages 
proposals  from  U.S.  non-profit 
organizations  for  exchanges  of 
professionals  in  the  following  fields: 
Music,  dance  theater,  literature,  visual 
arts,  architecture,  folk  arts,  crafts  and 
folklore,  museum  exchanges,  and 
historical/cultural  conservation/ 
preservation. 

Proposals  must  include  an 
international  exchange  of  persons 
component  involving  cultural  leaders 
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The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are 
part  of  a  large  project  in  duration  and 
scope  which  is  receiving  USIA  funding 
from  this  competition.  USlA-supported 
projects  may  include  internships:  study 
tours;  short-term,  non-technical  training: 
and  extended,  intensive  workshops 
taking  place  in  the  United  States  or 
overseas. 

The  participation  of  a  respected 
university  or  scholarly  organization  is 
decidedly  advantageous.  Further,  the 
themes  addressed  in  these  exchange 
programs  must  be  of  long-term 
importance,  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  part  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the  expected 
yield  of  any  associated  conference. 

No  funding  is  available  exclusively  to 
send  U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas: 
neither  is  funding  available  for  bringing 
foreign  nationals  to  conferences  or  to 
routine  professional  association 
meetings  in  the  United  States. 

Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  USIS  post  consultation 
by  applicants,  prior  to  submission  of 
proposals,  is  strongly  recommended  for 
all  programs. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchange  programs  will  be  limited  to 
$60,000. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  and 
social  and  cultural  life. 

Creative  Arts  Grant  Program 

The  Creative  Arts  Division  (E/PA), 
Office  of  Citizen  Exchanges,  encourages 
proposals  from  U.S.  non-profit 
organizations  for  exchanges  of 
professionals  in  the  following  fields: 
Music,  dance  theater,  literature,  visual 
arts,  architecture,  folk  arts,  crafts  and 
folklore,  museum  exchanges,  and 
historical/cultural  conservation/ 
preservation. 

Proposals  must  include  an 
international  exchange  of  persons 
component  involving  cultural  leaders 
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and  commentators,  critics, 
administrators  and  professionals  in  the 
above-mentioned  fields.  Priority 
consideration  will  be  accorded  to 
institutionally-based  projects  involving 
artists  in  the  creation  of  their  particular 
art  forms.  Proposed  projects  may 
operation  either  to  or  from  the  United 
States,  preferably  in  both  directions. 
Proposals  potentially  leading  to 
institutional  linkages  will  receive 
priority  consideration  in  the  review 
process. 

E/PA  projects  support  USIS  posts  by 
providing:  (a)  Vehicles  for  professional 
interaction  between  arts/museum 
communities  in  the  United  States  and 
other  countries:  (b)  vehicles  for  creating 
ongoing  institutional  hnkages  between 
American  arts  organizations  and  their 
counterparts  in  other  countries; 

(c)  Vehicles  for  USIS  officers  to  use 
for  substantive  contacts  with  key 
members/groups  in  their  arts 
constituencies. 

E/PA  projects  taking  place  in  the  U.S. 
operate  as  competitions  in  which 
participating  USIS  posts  retain  exclusive 
nomination  prerogative  of  candidates 
for  awards,  while  the  American  arts 
organizations  retain  selection 
prerogative  of  award-winners.  Awards 
will  consist  of  travel  and  per  diem 
expenses  to  attend  the  event  or 
participate  in  the  activity  partially 
funded  under  the  terms  of  E/PA  grants. 

Projects  to  send  American 
professionals  to  other  countries  must 
include  assurances  of  quality,  fairness 
and  balance  in  the  selection  of 
participants. 

Creative  Arts  Program  Exclusions 

E/PA  does  not  accept  proposals  for 
the  support  of  performing  arts 
productions  or  tours,  film  festivals, 
independently-operating  international 
competitions,  community-level  arts 
presentations  for  general  audiences, 
exhibits,  or  academic  arts  programs. 
E/PA  does  not  support  conferences  or 
seminars  except  insofar  as  they  are 
integral  parts  of  larger  projects  leading 
to  institutional  linkages.  Conditions  for 
such  support  are  the  same  as  for  those 
defined  above,  under  General 
Information. 

Additional  Guidelines  and  Restrictions 

Office  of  Citizen  Exchanges  grants  are 
not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  youth  or  youth-related 
activities  (participants'  age  under  25), 
for  publications  funding,  for  student 
and/or  teacher/faculty  exchanges,  for 
film  festivals  and  exhibits.  Nor  does  this 
office  provide  scholarship  or  support  for 


long-term  (a  semesiur  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  are  also  announced 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
December  31, 1992.  competition  details 
will  be  announced  in  the  Federal 
Register  on  or  about  ]une  1, 1992. 
Inquiries  concerning  technical 
requirements  are  welcome  prior  to 
submission  of  apphcations. 

Application  Requirements 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish,  how  it 
is  consistent  with  the  purposes  of  the 
USIA  award  program,  and  how  it  relates 
to  USIA's  mission. 

2.  A  concise  description  of  the  project, 
spelling  out  complete  program  schedules 
and  proposed  itineraries,  who  the 
participants  will  be,  where  they  will 
come  from,  and  how  they  will  be 
selected. 

3.  A  statement  of  what  follow-up 
activities  are  proposed,  how  the  project 
will  be  evaluated,  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit 

4.  A  detailed  three-column  budget 

Funding  and  Budget  Requirements  for 
all  Submissions 

The  Office  of  Citizen  Exchanges 
requires  co-funding  with  grantees  in  all 
projects.  Proposals  with  cost  sharing  of 
less  than  33  percent  of  the  total  project 
cost  must  provide  exceptionally  strong 
and  convincing  justification  even  to 
receive  consideration  and  in  any  event, 
would  stand  a  low  chance  of  being 
funded.  Since  USIA  grant  assistance 
constitutes  only  a  portion  of  total  project 
funding,  proposals  should  list  and 
provide  evidence  of  other  anticipated 
sources  of  support.  Grant  applications 
should  demonstrate  substantial 
financial  and  in-kind  support  using  a 
three-column  format  that  clearly 
displays  cost-sharing  support  of 
proposed  projects. 

Funding  assistance  is  Umited  to 
participant  travel  and  per  diem 
requirements  with  modest  contributions 
to  defray  administrative  costs  (salaries, 
benefits,  other  direct  and  indirect  costs), 
which  for  this  year  may  not  exceed  20 
percent  of  the  total  fimds  requested.  The 
grantee  institution  may  wish  to  cost- 
share  any  of  these  expenses. 
Organizations  with  less  than  four  years' 
experience  in  conducting  international 
exchange  programs  are  limited  to 
$60,000  of  USIA  support,  and  their 
budget  submissions  should  not  exceed 


this  amount.  In  most  cases,  grant 
proposals  may  not  exceed  a  limit  of 
$150,000  in  the  amount  requested  from 
USIA. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  AgerKy's  Office  of 
General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposal 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission 

2.  Institution  Reputation /Ability/ 
Evaluations:  Institutional  grant 
recipients  should  demonstrate  potential 
for  program  excellence  and/or  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  (if 
any)  as  determined  by  USIA's  Office  of 
Contracts  (M/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  expertise  in  the 
subject  area  which  guarantees  an 
effective  sharing  of  information. 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors:  relevant  knowledge  of 
geographic  area  should  be  evident. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  grantee  institution  will  meet  the 
program's  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long  term 
understanding,  to  include  maximum 
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sharing  of  infonnation  and 
establishment  of  long-term  institutional 
ties. 

9.  Cost — Effectiveness:  The  overhead 
and  administrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  insures  that  USIA- 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success. 

Technical  RequirementB 

Proposals  can  only  be  accepted  for 
review  when  they  are  fully  in  accord 
with  the  terms  of  this  RFP.  as  well  as 
with  Project  Information  Requirements 
(OMB  #3116-0175)  as  follows: 

1.  Bureau  of  Educational  and  Cultural 
Affairs  Grant  Application  Cover  Sheet 
(OMB  «3115-0173). 

2.  Assurance  of  Compliance  with  U.S. 
Information  Agency  Regulations  under 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
Section  504  of  the  Rehabilitation  Act  of 
1973.  and  1  itie  IX  of  the  Education 
Amendments  of  1972  (OMB  «3116-0191). 


3.  Certification  Regarding  Drug-Free 
Workplace  Requirements  for  Grantees 
Other  Than  Individuals. 

4.  Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion,  Primary  Covered  and  Lower 
Tier  Covered  Transactions.  Forms  lA- 
1279  and  IA-1280. 

5.  Compliance  with  Office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

6.  Compliance  with  Travel  Guidelines 
for  Organizations  Inside  and  Outside 
Washington.  DC  (if  and  as  applicable). 

7.  For  proposals  requesting  $100,000  or 
more  in  grant  monies.  Disclosure  of 
Lobbying  Activities  (OMB  #0348-0046). 

Additional  forms  may  be  obtained  by 
writing  to  the  Office  of  Citizen 
Exchanges  (E/P),  USIA.  301  4th  Street. 
SW..  Washington.  DC  20547. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  The  Office  of  Citizen  Exchanges 
encourages  project  proposals  involving 
more  than  one  country.  However,  single- 
country  projects  that  are  clearly  defined 
and  possess  the  potential  for  creating 
and  strengthening  continuing  linkages 
between  foreign  and  U.S.  institutions  are 
also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  also  will  be 
subject  to  USIS  post  review. 


3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities  in 
other  countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificatioa 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  1. 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated  December  1. 1991. 
R.  Bairy  Fulton, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[PR  Doc.  91-29822  Filed  12-10-91:  8:45  am] 
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3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities  in 
other  countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notirication 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  1. 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated  Deceml>er  1. 1991. 
R.  Bairy  Fulton, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  91-29622  Filed  12-10-01;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Govemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  652b(€)(3). 


FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  date:  9:00  a.m.  Tuesday. 
December  17, 1991. 
PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board.  1777  F 
Street.  NW..  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  District  Banks  Directorate  Monthly  Reports 

2.  Consideration  of  Affordable  Housing 

Program  (AHP)  Awards 

3.  Consideration  of  the  following  Regulations: 

A.  Freedom  of  Information  Act  Regulations 
(Proposed) 

B.  Regulation  Describing  Finance  Board 
Organizational  Structure  (Final) 

C.  Sunshine  Act  Regulations  (Proposed) 

D.  Privacy  Act  Regulations  (Proposed) 

E.  Finance  Board  Operational  Regulations 
(Proposed) 

PORTIONS  CLOSED  TO  THE  PUBUC  The 

Board  will  consider  the  following: 

1.  Approval  of  the  Novemtter  Board 
Minutes. 

2.  Legislative/Strategic  Discussion. 

3.  Filling  Elective  and  Appointive  Bank 
System  Director  Vacancies  ft  Chairman 
Designations. 

4.  Approval  of  Seattle  Benefit  Equalization 
Plan  (BEP). 

5.  Examination  Reports. 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c](2),  (2). 
(6).  (8),  (9](A)  and  (9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C.  552b(c)(2), 
(2),  (6),  (8),  (9){A)  and  (9)(B). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Elaine  L  Baker.  Executive 
Secretary  to  the  Board.  (202)  408-2837. 
|.  Stephen  Britt, 
Executive  Director. 
|FR  Doc.  91-29690  Filed  12-9-91: 11:07  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  5. 1991. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
December  12, 1991. 
PLACE:  Room  600, 1730  K  Street,  N.W., 
Washington,  D.C. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Charles  T.  Smith  v.  KEM  Coal  Company. 
Docket  No.  KENT  90-dO-D.  (Issues  include 
whether  the  judge  erred  in  concluding  that 
KEM  violated  30  U.S.C.  S  81S(c)  by 
suspending  and  discharging  Smith.) 

2.  Amos  R.  Hicks  v.  Ccbra  Mining.  Inc.,  et 
al..  Docket  No.  VA  89-72-D.  (Issues  include 
whether  the  judge  erred  in  determining  the 
amount  of  costs  and  expenses  due  Hicks  as  a 
result  of  his  discharge  tiy  Cobra  in  violation 
of  30  U.S.C.  5  815(c). 

3.  Ronny  Boswell  v.  National  Cement  Co„ 
Docket  No.  SE  90-112-4).  (Issues  include 
whether  the  judge  erred  in  concluding  that 
National  Cement  violated  30  U.S.C.  i  815(c) 
by  transferring  Boswell  to  a  different  job.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  §  2706.150(a)(3) 
and  S  2706.ie0(d). 

CONTACT  PERSON  FOR  MORE  INFa  lean 
Ellen  (202)  653-5629/(202)  708-9300  for 
TDD  Relay  1-600-877-8339  (Toll  Free). 
|eanH.EUan, 
Agenda  Clerk. 

(FR  Doc.  91-29694  Filed  12-9-91: 1109  am) 
MiXMa  oooc  srss-si-M 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMiSSiON 

Record  of  Vote  of  Meeting  Closure 
(Public  Law  94-409)  (5  U.S.C.  Sec.  552b) 

I,  Carol  Pavilack  Getty.  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at  nine 
o'clock  a.m.  on  Tuesday,  December  3, 
1991  at  the  Commission's  Central  Office. 
5550  Friendship  Boulevard.  Chevy 
Chase,  Maryland,  20815.  The  meeting 
ended  at  or  about  11:30  a.m.  The 
purpose  of  the  meeting  was  to  decide 
approximately  9  appeals  from  National 
Commissioners'  decisions  pursuant  to  28 
C.F.R.  Sec.  2.27.  Four  Commissioners 
were  present,  constituting  a  quorum 
when  the  vote  to  close  the  meeting  was 
submitted. 

Public  announcements  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 


prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Carol  Pavilack  Getty,  Jasper 
Clay,  Jr.,  Vincent  Fechtel,  Jr.,  and  Victor 
M.F.  Reyes. 

IN  WITNESS  THEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public 

Dated:  December  3. 1991. 
Carol  Pavilack  Getty, 
Chairman.  U.S.  Parole  Commission. 
(FR  Doc  91-29780  Filed  13-9-91;  2:57  pm| 
MLUNo  COOC  Mio-et-a 

NATIONAL  CREDIT  UNION 
ADMINtSTRATiON 

Notice  of  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Monday, 
Decem'oer  16, 1991. 

place:  Filene  Board  Room,  7th  Floor. 
1776  G  Street,  N'W.,  Washington.  DC 
20456. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Economic  Commentary. 

2.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Rate. 

3.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  College  Student  Credit  L'nioa  Chartering 
Policy. 

3.  Final  Rule:  Section  7057.  NCUAs  Rules 
and  Regulations.  Community  Development 
Revolving  Loan  Program  for  Credit  Unions — 
Loan  Interest  Rate. 

4.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions — Notice 
Regarding  Applications  for  Participation. 

5.  Proposed  Fiscal  Year  Date  Change  for 
NCUA  and  NCUSIF. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
December  16, 1991. 

place:  Filene  Board  Room,  7th  Floor. 

1776  G  Street,  NW.,  Washington,  DC 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meetings. 

2.  Administrative  Action  under  Sections 
206.  and  307  of  the  FCU  Act.  Closed  pursuant 
to  exemptions  (8).  (9)(A)(ii).  and  (9)(B). 
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3.  Administrative  Actions  under  Sections 
206.  208.  and  307  of  the  FCU  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
19)(B). 

4.  Administrative  Action  under  Sections 
207  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8),  (9)(A](ii), 
and  (9)(B). 

5.  Administrative  Actions  under  Section 
206  of  the  FCU  Act.  Closed  pursuant  to 
exemptions  (7).  (8).  (9)(A)(ii)  and  {9)(B). 

6.  Supplemental  CLF  Agent  Reimbursement 
Fee.  Closed  pursuant  to  exemptions  (9)(A](ii) 
and  (9)(B). 

7.  Appeal  of  Denial  of  Insurance.  Closed 
pursuant  to  exemptions  (6).  (8).  and  (9)(fi). 

8.  Personnel  Actions.  Closed  pursuant  to 
exemptions  [?.]  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker.  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

|FR  Doc.  91-29656  Filed  12-6-91;  4:49  pm] 

BILUNG  CODE  7S35-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  9, 16.  23,  and 
30, 1991. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  9 

Thursday.  December  12 

10:00  a.m. 
Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
1:30  p.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 


Week  of  December  IS— TeAlative 

Monday.  December  16 

2:00  p.m. 
Briefing  on  Regulatory  Application  of  PRA 
(Public  Meeting) 

Tuesday.  December  17 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 

Thursday.  December  9 

10:00  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting) 

Week  of  December  23 — Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  23. 

Week  of  December  30 — Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  30. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  December  6, 1991. 
WUliam  M.  Hill.  )r.. 

Office  of  the  Secretary. 

[FR  Doc.  91-29730  Filed  12-9-11:37  am| 

MIXING  CODE  7S90-01-«i 


U^.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  17, 1991,  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  644 
North  Rush  Street.  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Backlog  Reductions  (Task  Force  Report/ 
Administrative  Finality). 

(2)  Automation  of  Procedure  Manuals. 

(3)  Policy  Change  Proposal  for  Issuance  of 
Corrected  Income  Tax  Statements. 

(4)  Fiscal  Year  1992  Budget  Allocations. 

(5)  First  Floor  Building  Renovations/RRB 
Space  Needs. 

(6)  Legislation  on  RRB  Priority  in 
Bankruptcy. 

(7)  Occupational  Disability/Policy  of 
Considering  Applications  of  Employed 
Applicants. 

(8)  RRB  Medicare  Contract. 

(9)  Board  Order  75-2. 

(10)  Recertification  of  SES. 

(11)  Regulations— Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act. 

(12)  Regulations— Part  203,  Employees 
Under  the  Act. 

(13)  Regulations — Part  230,  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Work. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920,  FTS  No.  386-4920. 

Dated:  December  6, 1991. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
(FR  Doc.  91-29693  Filed  12-9-91: 11:08  amj 
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U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  17, 1991.  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street.  Chicago.  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Backlog  Reductions  (Task  Force  Report/ 
Administrative  Finality). 

(2)  Automation  of  Procedure  Manuals. 

(3)  Policy  Change  Proposal  for  Issuance  of 
Corrected  Income  Tax  Statements. 

(4)  Fiscal  Year  1992  Budget  Allocations. 

(5)  First  Floor  Building  Renovations/RRB 
Space  Needs. 

(6)  Legislation  on  RRB  Priority  in 
Bankruptcy. 

(7)  Occupational  Disability/Policy  of 
Considering  Applications  of  Employed 
Applicants. 

(8)  RRB  Medicare  Contract. 

(9)  Board  Order  75-2. 

(10)  Recertification  of  SES. 

(11)  Regulations— Parts  202  and  301. 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act. 

(12)  Regulations — Part  203,  Employees 
Under  the  Act. 

(13)  Regulations — Part  230.  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Work. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  December  6. 1991. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
|FR  Doc.  91-29693  Filed  12-9-91: 11:08  amj 

BILUNG  CODE  790S-01-M 


64687 


Corrections 


Federal  Register 
Vol.  56.  No.  238 
Wednesday.  Deceml>er  11.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  tt>e 
issue. 


FEDERAL  RESERVE  SYSTEM 

Central  Illinois  Financial  Corporation, 
ct  ai.;  Acquisitions  of  Companies 
Engaged  In  Permissible  Nonbanklng 
Activities 

Correction 

In  notice  document  91-12868 
appearing  on  page  24819  in  the  issue  of 
Friday.  May  31. 1991.  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-12867"  should 
read  "FR  Doc.  91-12868". 

MLUNa  CODE  1S06-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Drug 
Evaluation  and  Research 

Correction 

In  nile  document  91-25896  appearing 
on  page  55454  in  the  issue  of  Monday, 
October  28. 1991,  make  the  following 
correction: 


On  the  same  page,  in  second  column, 
in  the  authority  citation,  in  the  second 
line,  "1395h"  should  read  "1395y". 


BILUNQ  COOC  1«»01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[IO-943-4214-;tDI-833] 

Notice  of  Proposed  Continuation  of 
Withdrawal,  Idaho 

Correction 

In  notice  document  91-25135  beginning 
on  page  52280  in  the  issue  of  Friday, 
October  18, 1991,  make  the  following 
correction: 

On  the  same  page,  iii  the  third  column, 
in  the  land  description,  under  Sheephom 
Lookout  Administrative  Site,  in  the  third 
line,  "SWy4SEV4SWy4"  should  read 
"SW  V4SW  V4SE  V4SW  V4". 

WLUNQ  COOe  1606-01-0 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-327I 

Certain  Food  Trays  With  Lockable 
Lids;  Notice  of  Investigation 

Correction 

In  notice  document  91-10258  beginning 
on  page  20022  in  the  issue  of 
Wednesday,  May  1, 1991.  make  the 
following  correction: 

On  page  20023,  in  the  first  column,  in 
the  file  hne  at  the  end  of  document,  "FR 


Doc.  91-10528"  should  read  "FR  Doc.  91- 
10258" 

SILUNG  COOC  1$06-01-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Annual  Ust  of  Lat>or  Surplus 
Areas 

Correction 

In  notice  document  91-25757  beginning 
on  page  55339  in  the  issue  of  Friday. 
October  25. 1991,  make  the  following 
corrections: 

1.  On  page  55341,  in  the  3rd  column,  in 
the  'Civil  jurisdictions  included'  section, 
in  the  25th  line  from  the  bottom,  after 
"Tulare  County  less  Porterville  City, 
Tulare  City."  insert  "  Visalia  City." 

2.  On  page  55342.  in  the  third  column, 
in  the  tenth  line  under  ILLINOIS. 
"Carpentersville  County"  should  read 
"Carpentersville  City". 

3.  On  page  55343.  in  the  first  column, 
in  the  'Eligible  labor  surplus  areas' 
section,  in  the  seventh  line  from  the 
bottom.  "Rockford  County"  should  read 
"Rockford  City". 

4.  On  page  55346,  in  the  first  column, 
in  the  'Eligible  labor  surplus  areas' 
section,  in  the  last  line  under 
MONTANA,  add  "Wheatland  County". 

5.  On  page  55348.  in  the  3rd  column,  in 
the  'Eligible  labor  surplus  areas'  section, 
in  the  23rd  line,  "Pharr  City  County" 
should  read  "Pharr  City". 

MIXING  COOE  160S-01-O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CfilMren  and 
Families 

(Program  Ann<Mjnc«m«nt  Na  93612-922] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AOENCV:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families.  (ACF),  DHHS. 
ACTtON:  Announcement  of  availability  of 
competitive  fmancial  assistance  for 
Alaskan  Native  social  and  economic 
development  projects. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
1992  funds  for  social  and  economic 
development  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  strengthen  the  self-sufficiency  of 
Alaskan  Natives  through  support  of 
social  and  economic  development 
strategies  (SEDS)  and  the  strengthening 
of  local  governance  capabilities. 
DATES:  The  closing  dates  for  submission 
of  applications  are  February  7, 1992  and 
May  15, 1992. 

Fon  FUfrrNCR  information  contact: 

Robert  Kreidler  (206)  553-8113 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  2201  6th  Avenue,  Mail  Stop 
Rx-34,  Seattle,  Washington  96121. 
supPLCMOfTAiiv  mrcamtmoH: 


A.  IntroductioD  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
1992  financial  assistance  to  promote 
social  and  economic  self-sufficiency  for 
Alaskan  Natives  through  support  of 
local  governance  and  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803(a)  of 
the  Native  American  Programs  Act  of 
1974,  as  amended.  Public  Law  93-644,  88 
Stat.  2324,  42  US.C.  2991b.  Proposed 
projects  will  be  reviewed  on  a 
competitive  basis  against  the  evaluation 
criteria  in  this  announcement. 

The  Administration  for  Nativ^; 
Americans  believes  that  responsibility 
for  achieving  self-sufficiency  rests  with 
the  governing  bodies  of  Indian  Tribes, 
Alaskan  Native  villages,  and  in  the 
leadership  of  Native  American  groups. 
The  development  of  self-sufficiency 
requires  the  strengthening  of 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 


health  and  well-being  of  individuals, 
families  and  communities.  Achievement 
of  self-sufficiency  is  based  on  the 
community's  ability  to  develop  a 
strategy  and  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  to  achieve  the  community's 
long-range  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
on  three  goals: 

(1)  Governance:  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to,  control  of  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  achieve  these  goals,  ANA  supports 
tribal  and  village  governments,  and 
other  Native  American  organizations  to 
develop  and  implement  community- 
based,  long-term  governance,  and  social 
and  economic  development  strategies 
(SEDS).  These  strategies  promote  the 
self-sufficiency  of  local  communities. 
The  ANA  approach  is  based  on  two 
fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
unique  mix  of  socio-economic,  political, 
and  cultural  factors  in  each  conununity 
makes  such  self-determination 
necessary.  The  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  for 
its  long-term  strategies  and  programs. 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  cme 
area  should  be  balanced  with 
development  in  the  other  in  order  to 
move  toward  self-su^iciency. 
Consequently,  comprehensive 
development  strategies  address  all 
aspects  of  the  infrastructures  needed  to 
become  self-su^icient  communities. 

•  "Governmental  infrastructure" 
includes  the  constitutional,  legal,  end 
administrative  development  requisite  for 
independent  governance. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 


economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
ttiose  components  through  which  health 
and  well-being  are  maintained  within 
the  community. 

Without  a  careful  balance  of  all  of 
these,  a  community's  development 
efforts  could  be  jeopardized.  For 
example,  expansion  of  social  services, 
without  providing  opportunities  for 
employment  and  economic 
development,  could  lead  to  greater 
dependency  on  social  services. 
Conversely,  inadequate  social  services 
could  seriously  impede  productivity  and 
local  economic  development. 

B.  Proposed  Projects  to  be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is  to 
develop  enduring  social  and  economic 
strategies  in  keeping  with  their  local 
goals,  resources,  and  cultural  values. 
The  Administration  for  Native 
Americans  assists  local  communities  to 
undertake  projects  that  are  a  part  of 
long-range  strategies  to  achieve  social 
and  economic  self-sufficiency.  The 
Administration  for  Native  Americans 
expects  its  applicants  to  have 
undertaken  a  long-range  planning 
process  to  address  the  community's 
development.  Such  long-range  planning 
must  consider  the  maximum  use  of  all 
available  resources,  directing  those 
resources  to  opportunities,  and 
addressing  local  issues  that  hinder 
social  and  economic  growth  in  the 
community.  The  Administration  for 
Native  Americans  encourages 
applicants  to  design  projects  to  achieve 
their  specific  governance,  and  social  and 
economic  goals,  that  use  available 
human,  natural,  financial,  and  physical 
resources  to  which  the  applicant  has 
access.  Non-ANA  resources  should  be 
marshalled  to  strengthen  and  broaden 
the  proposed  project  impact  in  the 
community.  Project  designs  should 
explain  the  means  through  which  those 
parts  of  projects  which  ANA  does  not 
hmd.  such  as  construction,  will  be 
financed  through  other  sources. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds, 
at  the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
*^pported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but 
supported  by  funds  other  than  ANA's. 
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economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which  health 
and  well-being  are  maintained  within 
the  community. 

Without  a  careful  balance  of  all  of 
these,  a  community's  development 
efforts  could  be  jeopardized.  For 
example,  expansion  of  social  services, 
without  providing  opportunities  for 
employment  and  economic 
development,  could  lead  to  greater 
dependency  on  social  services. 
Conversely,  inadequate  social  services 
could  seriously  impede  productivity  and 
local  economic  development. 

B.  Proposed  Projects  to  be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is  to 
develop  enduring  social  and  economic 
strategies  in  keeping  with  their  local 
foals.  resources,  and  cultural  values. 
The  Administration  for  Native 
Americans  assists  local  communities  to 
undertake  projects  that  are  a  part  of 
long-range  strategies  to  achieve  social 
and  economic  self-sufficiency.  The 
Administration  for  Native  Americans 
expects  its  applicants  to  have 
undertaken  a  long-range  planning 
process  to  address  the  community's 
development.  Such  long-range  planning 
must  consider  the  maximum  use  of  all 
available  resources,  directing  those 
resources  to  opportunities,  and 
addressing  local  issues  that  hinder 
social  and  economic  growth  in  the 
community.  The  Administration  for 
Native  Americans  encourages 
applicants  to  design  projects  to  achieve 
their  specific  governance,  and  social  and 
economic  goals,  that  use  available 
human,  natural,  financial,  and  physical 
resources  to  which  the  applicant  has 
access.  Non-ANA  resources  should  be 
marshalled  to  strengthen  and  broaden 
the  proposed  project  impact  in  the 
community.  Project  designs  should 
explain  the  means  through  which  those 
parts  of  projects  which  ANA  does  not 
fund,  such  as  construction,  will  be 
financed  through  other  sources. 

An  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds, 
•t  the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
resuitfs)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
ineans  that  the  project  will  continue 
beyond  the  ANA  project  period,  but 
supported  by  funds  other  than  ANA's. 
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The  Administration  for  Native 
Americans  does  not  fund  programs 
which  operate  indefinitely  that  would 
have  a  need  for  ANA  funding  on  a 
recurring  basis. 

The  Administration  for  Native 
Americans  does  not  normally  fund 
objectives  or  activities  for  the  core 
administration  of  an  organization. 
However,  ANA  will  consider  funding 
core  administrative  capacity  building 
projects  at  the  village  government  level 
if  the  villages  do  not  have  governing 
systems  in  place.  "Core  administration" 
is  defined  as  those  functions  which 
provide  the  ongoing  management  and 
administrative  support  to  an 
organization.  The  management  and 
administrative  functions  needed  to  carry 
out  an  ANA  approved  project  are  not 
considered  core  administration. 
However.  ANA  does  fund  the  salaries  of 
approved  staff  for  the  time  to  implement 
a  funded  ANA  project.  The 
Administration  for  Native  Americans 
does  not  provide  funds  for  staff  salaries 
for  those  functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

Goal  1:  Governance 

Effective  governance  is  a  necessary 
foundation  and  condition  for  social  and 
economic  development  of  Indian  tribes. 
Alaskan  Native  villages,  and  Native 
American  groups.  Efforts  to  achieve 
effective  governance  include:  (1) 
Strengthening  the  infrastructures  of 
tribal  and  village  governments;  (2) 
increasing  the  ability  of  tribes,  villages, 
and  Native  American  groups  and 
organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  community  social  and  economic 
self-sufficiency;  and  (3)  increasing 
awareness  of  the  legal  rights  and 
benefits  to  which  Native  Americans  are 
entitled,  either  by  virtue  of  treaties,  the 
Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  a  particular 
state,  or  of  the  United  States.  Under  its 
governance  goal.  ANA  strongly 
encourages  tribal  and  village  councils, 
and  other  governing  bodies,  to 
strengthen  and  streamline  their 
institutional  management.  The  purpose 
is  to  develop  and  implement  effective 
social  and  economic  development 
strategies,  and  to  improve  their  day-to- 
day governmental  management.  By 
improving  such  capabilities.  Indian 
Tribes.  Alaskan  Native  villages,  and 
Native  American  groups  can  better 
define  and  achieve  their  goals,  promote 
greater  efficiency,  and  the  effective  use 
of  all  available  resources. 


Coal  2:  Economic  Development 

Is  the  long-term  mobilization  and 
management  of  economic  resources  to 
achieve  a  diversified  economy.  It  is 
characterized  by  the  effective  and 
planned  distribution  of  economic 
resources,  services,  and  benefits.  It  also 
includes  the  participation  of  community 
members  in  the  productive  activities  and 
economic  investments  of  the  community, 
and  the  pursuit  of  economic  interests 
through  methods  that  balance  economic 
gain  with  social  development,  supported 
by  an  adequate  governmental 
infrastructure. 

Goal  3:  Social  Development 

Is  the  mobilization  and  management 
of  resources  for  the  social  benefit  of 
community  members.  It  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of,  access  to.  and  local 
control  over,  the  projects  and 
institutions  that  protect  the  health  and 
welfare  of  individuals  and  families,  and 
preserve  the  values,  language,  and 
culture  of  the  community.  Building  on 
the  foundation  of  strong  local 
governance,  ANA  supports  tribal  and 
village  governments'  and  other  Native 
American  organizations'  plans  to 
achieve  coordinated  and  balanced 
development  through  the 
implementation  of  social  and  economic 
development  strategies  (SEDS).  These 
interrelated  strategies  should  describe 
how  the  community  coordinates  and 
directs  all  resources  (Federal  and  non- 
Federal)  toward  locally  determined 
priorities,  and  how  the  community  and 
its  members  are  assisted  in  ways  that 
promote  greater  economic  and  social 
self-sufficiency.  In  addition,  strategies 
that  combine  balanced  social  and 
economic  and  governance  goals  should 
target  independent  sources  of  revenue 
for  the  community  which  will  decrease 
dependency  on  public  funds. 

Alaska  Initiative 

Based  on  the  three  ANA  goals,  in 
fiscal  year  1984,  ANA  implemented  a 
special  Alaska  social  and  economic 
development  initiative.  The  purpose  of 
this  special  effort  was  to  provide 
financial  assistance  at  the  village  level, 
or  for  village-specific  projects  aimed  at 
improving  a  village's  social  and 
economic  development.  This  program 
announcement  continues  to  implement 
this  initiative.  ANA  sees  both  the 
nonprofit  and  for-profit  corporations  in 
Alaska  as  being  able  to  play  an 
important  supportive  role  in  assisting 
individual  villages  to  develop  and 


implement  their  own  locally  determined 
strategies  which  take  advantage  of  the 
opportunities  afforded  to  Alaskan 
Natives  under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-202. 

Examples  of  the  types  of  projects  that 
ANA  is  seeking  to  fund  include,  but  are 
not  hmited  to,  projects  that  will: 

Governance: 

•  Initiate  a  demonstration  program  at 
a  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base. 

•  Assist  villages  in  developing  land 
use  capabilities  and  skills  in  the  areas  of 
land  and  natural  resource  management, 
resource  assessment  and  development, 
and  studies  of  the  potential  impact  of 
land  use  upon  the  environment  and  the 
subsistence  ecology. 

•  Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
ordinances,  codes,  and  court  systems. 

•  Develop  agreements  between  the 
State  and  villages  that  transfer 
programs,  jurisdictions,  and/or  control 
to  Native  entities. 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection. 

•  Develop  tribal  courts,  adoption 
codes,  and/or  related  comprehensive 
children's  codes. 

•  Assist  in  status  clarification. 

•  Initiate  village  level  mergers 
between  village  councils,  village 
corporations  and  others  to  coordinate 
programs  and  services  which  safeguard 
the  health  and  well-being  of  a 
community  and  its  people. 

•  Develop  Regional  IRAs  (Indian 
Reorganization  Act  of  1934)  and  village 
consortia,  in  order  to  maximize  tribal 
government  resources,  i.e.,  to  develop 
model  codes,  tribal  court  systems, 
governance  structures,  and  organic 
documents. 

•  Assist  villages  in  developing  and 
coordinating  plans  for  the  development 
of  water  and  sewer  systems  for  use 
within  the  village  boundaries. 

•  Assist  villages  in  establishing 
structures  through  which  youth  would 
participate  in  the  governance  of  the 
community  and  be  trained  to  assume 
leadership  roles  in  village  governments. 

Economic  Development: 

•  Assist  villages  to  develop 
businesses  and  industries  which  (1)  Use 
local  materials.  (2)  create  jobs  for 
Alaskan  Natives,  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation,  and  (4)  complement 
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traditional  and  necessary  seasonal 
activities. 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system. 

•  Assist  villages  or  consortia  of 
villages  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages. 

•  Assist  in  new  or  expanded  native- 
owned  businesses. 

•  Assist  villages  in  labor  export,  i.e., 
people  leaving  the  local  communities  for 
seasonal  work  and  returning  to  their 
communities. 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 
when  catastrophic  events  occur,  such  as 
oil  spills,  earthquakes,  etc. 

Social  Development: 

•  Assist  villages  in  developing 
programs  to  deliver  needed  social 
ser\ices. 

•  Assist  in  developing  training  and 
education  programs  for  those  jobs  in 
education,  govenunent,  and  health 
usually  found  in  local  communities;  and 
to  work  with  the  various  agencies  to 
encourage  job  replacement  of  non- 
Natives  by  Natives. 

•  Coordinate  land  use  planning  with 
village  corporations  and  city 
government. 

•  Develop  local  models  related  to 
comprehensive  planning  and  delivery  of 
social  services. 

•  Develop  new  service  programs 
established  with  ANA  funds  and  funded 
for  continued  operation  by  local 
communities  or  the  private  sector. 

•  Develop  or  coordinate  activities 
with  State-funded  projects,  in 
decreasing  the  incidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome,  or 
Native  suicides. 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  from 
State  or  local  governments. 

•  Develop  businesses  to  provide  relief 
for  caretakers  needing  respite  from 
demanding  care  *vork.  child  care,  chore 
service,  etc. 

C.  Eligible  Applicants 

The  following  are  eligible  to  apply  for 
a  grant  award  under  this  program 
announcement. 

•  Current  ANA  grantees  in  Alaska 
funded  under  section  803(a)  of  the 
Native  American  Programs  Act  with  a 
project  period  ending  in  Fiscal  Year 
1992.  (October  1. 1991-September  30. 
1992); 


•  Alaskan  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaskan  Native  Regional 
Associations  in  Alaska  with  village 
specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 
and 

•  Nonprofit  Alaskan  Native 
community  entities  or  tribal  governing 
bodies  (IRA  or  traditional  councils]  as 
recognized  by  the  Bureau  of  Indian 
Affairs. 

Although  for-profit  regional 
corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  the  for-profit 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as 
subcontractors  in  a  project. 

This  program  announcement  does  not 
apply  to  current  grantees  with  multi- 
year  projects  that  apply  for  continuation 
funding  for  their  second  or  third  budget 
periods. 

Note:  In  fiscal  year  1992,  Alaskan 
Native  entities  are  eligible  to  submit  an 
application  under  either  Program 
Announcement  13612-921,  published 
August  6, 1991,  or  this  announcement 
13612-922,  but  are  limited  to  a  single 
application  for  each  closing  date. 

An  Alaska  Native  applicant  may 
apply  for  the:  February  7, 1992  closing 
date  for  Program  Announcement  13612- 
921;  OR  for  Program  Announcement 
13612-922;  and  the  May  15, 1992  closing 
date  for  Program  Announcement  13612- 
921  OR  for  Program  Announcement 
13612-922. 

The  following  chart  may  be  of 
assistance  in  nnderstanding  under  what 
dates  an  Alaskan  Native  applicant  is 
eligible  to  apply. 

Program  Announcement 
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D.  Available  Fund* 

Approximately  $1.5  million  of  Federal 
financial  assistance  is  available  under 
this  program  announcement  for  Alaskan 


Native  projects.  This  program 
announcement  is  being  issued  in 
anticipation  of  appropriation  of  funds, 
and  is  contingent  upon  that 
appropriation. 

Funding  Guidance:  ANA  plans  to 
award  approximately  15-18  grants  under 
this  announcement.  For  individual 
village  projects,  the  funding  level  for  a 
budget  period  of  12  months  will  be  up  to 
$100,000;  for  regional  nonprofit  and 
village  consortia,  the  fimding  level  for  a 
budget  period  is  up  to  $150,000, 
commensurate  with  approved  multi- 
village  objectives.  Each  eligible 
applicant  can  receive  only  one  grant 
award  under  this  announcement. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  that  is,  a  project  on  a  single 
theme  requiring  more  than  12  months  to 
complete,  affords  applicants  the 
opportunity  to  develop  more  complex, 
and  in-depth,  projects  than  can  be 
completed  in  one  year.  Applicants  are 
encouraged  to  develop  multi-year 
projects.  However,  applicants  should 
understand  that  a  multi-year  project  is  a 
project  on  a  single  theme  that  requires 
more  than  12  months  to  complete.  The 
project  cannot  be  a  series  of  unrelated 
projects  or  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period.  Funding  after  the  first  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive. 
The  budget  period  for  each  multi-year 
project  grant  is  12  months.  Tbe  non- 
competitive funding  for  the  second  and 
third  years  is  contingent  upon  the 
grantee's  satisfactory  progress  in 
achieving  the  objectives  of  the  project, 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds,  and 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  irvkind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  ANA  Application 
Kit.  An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 
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Native  projects.  This  program 
announcement  is  being  issued  in 
anticipation  of  appropriation  of  funds, 
and  is  contingent  upon  that 
appropriation. 

Funding  Guidance:  ANA  plans  to 
award  approximately  15-18  grants  under 
this  announcement.  For  individual 
village  projects,  the  funding  level  for  a 
budget  period  of  12  months  will  be  up  to 
$100,000;  for  regional  nonprofit  and 
village  consortia,  the  funding  level  for  a 
budget  period  is  up  to  $150,000, 
commensurate  with  approved  multi- 
village  objectives.  Each  eligible 
applicant  can  receive  only  one  grant 
award  under  this  announcement. 

E.  Midti-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  that  is,  a  project  on  a  single 
theme  requiring  more  than  12  months  to 
complete,  affords  applicants  the 
opportunity  to  develop  more  complex, 
and  in-depth,  projects  than  can  be 
completed  in  one  year.  Applicants  are 
encouraged  to  develop  multi-year 
projects.  However,  applicants  should 
understand  that  a  multi-year  project  is  a 
project  on  a  single  theme  that  requires 
more  than  12  months  to  complete.  The 
project  cannot  be  a  series  of  unrelated 
projects  or  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period.  Funding  after  the  first  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive. 
The  budget  period  for  each  multi-year 
project  grant  is  12  months.  The  non- 
competitive funding  for  the  second  and 
third  years  is  contingent  upon  the 
grantee's  satisfactory  progress  in 
achieving  the  objectives  of  the  project, 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds,  and 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  in-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  ANA  Application 
Kit.  An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 
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G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

A  vai lability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Administration  for  Native 
Americans,  2201  6th  Avenue.  Mail  Stop 
RX-34,  Seattle,  WA  98121,  Attention: 
ANA  93612-922  or  (206)  553-8113  or 
(206)  553-0992. 

Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  by  the  closing  date  to: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Discretionary  Grants 
Management  Branch.  2201  6th  Avenue. 
Mail  Stop  RX-31.  Seattle.  WA  98121, 
Attention:  ANA  93612-922. 

Note:  Do  not  submit  an  application  for  this 
program  announcement  to  Washington.  DC. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  Tribe,  village,  or  organization 
and  (2)  to  assume  the  applicant's 
obligations  under  the  terms  and 
conditions  of  the  grant  award,  including 
Native  American  Program  statutory  and- 
regulatory  requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria  in  this  announcement. 
The  results  of  this  review  assist  the 


Commissioner  to  make  final  funding 
decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of 
ANA  staff.  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act.  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 
for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official  notification 
to  the  applicants.  The  FAA  will  state  the 
amount  of  Federal  funds  awarded,  and 
the  amount  of  the  non-Federal  matching 
share  requirement,  the  purpose  of  the 
grant,  the  terms  and  conditions  of  the 
grant  award,  the  effective  date  of  the 
award,  the  project  period,  and  the 
budget  period. 

I.  Review  Process  and  Criteria 

Applications  submitted  by  the  post- 
marked date  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement. 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  (All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit.) 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  five  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project,  and  to  determine 
the  likelihood  of  its  success.  A  proposed 
project  should  refiect  the  purposes  of 
ANA'S  SEDS  policy  and  program  goals 
(described  in  Introduction  and  Program 
Purpose  of  this  announcement)  and  the 
probability  of  self-sufficiency  for  a 
specific  tribe  or  Native  American 
community.  The  five  programmatic  and 
management  criteria  are  closely  related 
to  each  other.  They  are  considered 
jointly  in  judging  the  overall  quality  of 
an  application.  Points  will  be  given  only 
to  applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 


(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  presents  specific 
long-range  community  goals  related  to 
the  proposed  project.  It  explains  how 
the  community's  intent  to  achieve  these 
goals  has  been  identified  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project.  The  goals  are 
presented  within  the  context  of  a 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary.) 

(b)  Available  resources  (other  than 
ANA)  which  will  assist,  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources. 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points] 

a.  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicants 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  shows  the  successful 
management  of  prior  or  current  projects 
of  similar  scope  by  the  organization, 
and/or  by  the  individuals  designated  to 
manage  the  project. 

b.  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  for 
implementation  of  the  project.  Resumes 
indicate  that  the  proposed  staff  are 
qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  set  forth  the 
qualifications  that  the  applicant  believes 
are  necessary  for  overall  quality 
management  of  the  project. 

(3)  Project  Objectives.  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  objectives  and  activities  related 
to  the  overall  long-term  goals.  The 
Objective  Work  Plan  in  the  application 
includes  project  objectives  and 
activities  for  each  budget  period 
proposed  and  demonstrates  that  these 
objectives  and  activities: 

•  Are  measurable  and/or 
quantifiable; 

•  are  based  on  a  fully  dcscibed  and 
locally  determined  balanced  strategy  '^or 
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governance  or  social  and  economic 
development; 

•  clearly  relate  to  the  community's 
long-range  goals  which  the  project 
addresses: 

•  can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  indicate  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished: 

•  specify  who  will  conduct  the 
activities  under  each  objective:  and 

•  support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points)  The  proposed  project  will  result 
in  specific,  measurable  outcomes  for 
each  objective  that  will  clearly 
contribute  to  the  completion  of  the 
project  and  will  help  the  community 
meet  its  goals.  The  specific  information 
provided  in  the  application  on  expected 
results  or  benefits  for  each  objective  is 
the  basis  upon  which  the  outcomes  can 
be  evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points)  There  is  a 
detailed  budget  provided  for  each 
budget  period  requested.  (This  is 
especially  necessary  for  multi-year 
applications.)  The  budget  is  fully 
explained.  It  justifies  each  line  item  in 
the  budget  categories  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  SufHcient  cost  and 
other  detail  is  included  and  explained  to 
facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  be  proposed  project.  The  funds 
requested  are  appropriate  and 
necessary  for  the  scope  of  the  project. 
For  business  development  projects,  the 
proposal  demonstrates  that  the  expected 
return  on  the  funds  used  to  develop  the 
project  provides  a  reasonable  profit 
within  a  future  specified  time  frame. 

}.  Guidance  to  .\ppUcants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application: 

(1)  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that  present 
the  strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  development.  The 
Administration  for  Native  Americans 
does  not  fund  on  the  basis  of  need 
alone. 

•  In  discu.ssing  the  problems  being 
addressed  in  the  application,  sufficient 
background  and/or  history  of  the 
community  concerning  these  problems, 
and  progress  to  date,  as  well  as  the  size 


of  the  population  to  be  served,  should  be 
included  so  that  the  appropriateness 
and  potential  of  the  proposed  project  in 
strengthening  the  self-sufficiency  of  a 
community  will  be  better  understood  by 
reviewers. 

•  Community  Coordination:  ANA 
supports  the  concept  that  the  key  to 
balanced  socio-economic  development 
is  the  local  village.  ANA  encourages 
native  village  governments  to  coordinate 
their  local  plans  with  other  village 
entities,  if  any.  and  especially  the  city 
government  and  the  village  corporation. 
In  addition,  villages  are  encouraged  to 
make  maximum  use  of  regional 
nonprofit  resources,  including  village-to- 
regional  corporation  subcontracts. 

•  An  application  should  demonstrate 
a  clear  linkage  between  the  proposed 
project  and  the  community's  long-range 
goals  or  plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  project,  and  the  positive  or 
continuing  impact  on  the  community  the 
project  will  have. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  should  be 
included  to  provide  support  for  the 
feasibility  and  commitments  of 
resources  to  the  implementation  or 
conduct  of  the  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
Resources  Available  to  the  Proposed 
Project,  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant 
appears  to  have  other  resources  to 
support  the  proposed  project  and 
chooses  not  to  use  them,  the  applicant 
should  explain  why  it  is  seeking  ANA 
funds  and  not  utilizing  these  resources 
for  the  project 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 
the  feasibility  and  practicality  of  a 
proposed  economic  development  project 
if  the  applicant  includes  a  business  plan 
to  support  the  feasibility  of  the  project. 
(.ANA  has  included  sample  business 
plans  in  the  application  kit.)  It  is 
strongly  recommended  that  an  applicant 
use  these  as  a  guide  in  the  development 
of  an  application.  The  more  information 
provided  a  review  panel,  the  better  able 
the  panel  is  to  evaluate  the  potential  for 
the  success  of  the  proposed  project. 

•  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 


designates  the  Board  of  Directors  and/ or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
differing  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural  and  recreational 
activities,  the  delivery  of  human 
services  such  as  health,  day  care, 
counseling,  education,  and  training. 
(2)  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  appHcation 
kit  to  develop  an  applicatioiL  "The  Guide 
provides  practical  iriformation  and 
helpful  suggestions,  and  is  an  aid  to  help 
applicants  prepare  ANA  applications  for 
social  and  economic  development 
projects. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  rexiew 
process. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  "The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  each  closing  date.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  appHcation. 

•  An  application  from  an  Indian  tribe 
or  other  applicant  must  be  from  the 
governing  body  of  the  appUcant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page,  and  that  a  table  of 
contents  be  provided.  This  allows  for 
easy  reference  during  the  re^ew 
process.  Simple  tabbing  of  the  sections 
of  the  application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  appHcation  plus 
the  original  are  required. 
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designates  the  Board  of  Directors  and/or 
ofTicers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
differing  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural  and  recreational 
activities,  the  delivery  of  human 
services  such  as  health,  day  care, 
counseling,  education,  and  training. 
(2)  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
apphcant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to  help 
applicants  prepare  ANA  applications  for 
social  and  economic  development 
projects. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  re\iew 
process. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  each  closing  date.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  an  Indian  tribe 
or  other  applicant  must  be  from  the 
governing  body  of  the  applicant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page,  and  that  a  table  of 
contents  be  provided.  This  allows  for 
easy  reference  during  the  re^new 
process.  Simple  tabbing  of  the  sections 
of  the  application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 
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•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  Ptogram  Narrative)  for  each 
objective  proposed  should  be  of 
sufficient  detail  to  become  a  monthly 
staff  guide  of  responsibilities  should  the 
applicant  be  funded. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application's  contents  propose  one 
length  of  project  period  and  the  Form 
424  specify  a  conflicting  length  of  project 
period.  ANA  will  consider  the  project 
period  specified  on  the  Form  424  as 
governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  If  a  profit-making  venture  is  being 
proposed,  proHts  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision  will 
be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFH  part  74  and  part 
92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time  frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
describe  the  results  to  be  achieved  by 
the  end  of  each  budget  period  of  the 
total  project  period. 

•  Village  governments  or  other 
applicants  without  established 
accounting  systems  must  arrange  for 
qualified,  acceptable  accounting 
services  prior  to  release  of  grant  funds. 

Note:  Subpart  H,  45  CFR  part  74  and 
subpart  C.  45  CFR  part  92  address  those 
elements  of  a  generally  acceptable 
accounting  system  for  Federal  grantees.  The 
financial  management  standards  in  subparts 
H  and  C,  for  example,  include: 

(1)  Accurate,  current  and  complete 
disclosure: 

(2)  Records  which  show  source  and 
application  of  funds: 

(3)  Effective  control  and  accountability  of 
(unds  and  property: 

(4)  Comparison  of  actual  and  budgeted 
amounts: 


(5)  Procedures  to  minimirp  lime  lapsing 
between  transfer  and  disbursement  of  funds: 

(6)  Procedures  to  determine  allowability 
and  allocation  of  funds: 

(7)  Accounting  records  with  source 
documentation: 

(8)  Periodic  audits:  and 

(9)  A  follow-up  system. 

(3)  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Projects  that  include  feasibility 
studies,  business  plans,  marketing  plans 
or  written  materials,  such  as  manuals, 
that  are  not  an  essential  part  of  the 
applicant's  long-range  development 
plan.  The  Administration  for  Native 
Americans  is  not  interested  in  funding 
"wish  lists"  of  business  possibilities. 
The  Administration  for  Native 
Americans  expects  evidence  of  solid 
investment  of  time  and  thought  on  the 
part  of  the  applicant  to  any  development 
of  business  plans,  etc.,  prior  to  the 
submission  of  the  application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activities,  that  essentially  support 
only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance,  Economic 
Development.  Social  Development). 

•  Proposals  from  consortia  of  tribes 
and  villages  that  are  not  specific  with 
regard  to  support  from,  and  roles  of. 
member  tribes  and  villages. 

The  Administration  for  Native 
Americans  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  a  positive 
impact  in  the  communities  of  its 
members. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources  that 
are  appropriate,  and  available,  for  the 
proposed  activity. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50  (e))  or  construction  (see 
HDS  Grants  Administration  Manual  Ch. 
3,  section  E.) 


•  Projects  originated  and  designed  by 
consultants  who  are  not  members  of  the 
applicant  organization,  tribe  or  village 
who  prepared  the  application  and 
provide  a  major  role  for  themselves  in 
the  proposed  project. 

The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  with  which  the  acquisition 
of  major  capital  equipment  (whether  oil 
rigs  or  computers/word  processing 
equipment)  is  a  major  component  of  the 
Federal  share  of  the  budget.  During 
negotiation,  such  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  applicant  and  not 
deemed  appropriate  to  the  needs  of  the 
project  by  ANA. 

K.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511.  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  in  regulations  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  February  7, 1992  and 
May  15. 1992. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
section  H.  The  Application  Process: 
Application  Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX) 
equipment.  Deadlines.  Appications 
mailed  through  the  U.S.  Postal  Service 
or  a  commercial  delivery  service  shall 
be  considered  as  meeting  an  announced 
closing  dale  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  section 
H,  Application  Submission,  or 

(2)  sent  on.  or  before,  the  deadline 
date  and  received  in  time  for  the  ANA 
independent  review  under  Chapter  1-62 
of  the  HHS  Grants  Administration 
Manual.  Applicants  are  cautioned  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  or  a  legible  postmark  date  from 
the  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 
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Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications  and  will  be  returned  to 
the  appHcant.  The  Administration  for 
Native  Americans  shall  notify  each  late 
applicant  that  its  af^Hcation  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines.  The 
Administration  for  Native  Americans 


may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  eta,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  October  29. 1991. 
S.  Ttmoihy  Wapato, 

Commissioner.  Administration  for  Native 
Americans. 
|FR  Doc.  91-29588  Filed  12-10-Sl:  a-45  am| 
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The  President 


Proclamation  6390  of  December  9,  1991 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week.  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  the  Federal  Convention  ended  in  September  1787  and  our  Constitution 
was  presented  to  the  States  for  ratirication,  it  was  hailed  by  many  as  a 
triumph  for  liberty  and  self-government.  "The  Constitution,"  wrote  Thomas 
Jefferson,  "is  unquestionably  the  wisest  ever  yet  presented  to  men."  Still,  he 
and  others  voiced  concern  that  it  did  not  contain  a  declaration  enumerating 
the  rights  of  individuals.  To  Jefferson  such  a  declaration  was  "what  no  just 
government  should  refuse  or  rest  on  inferences." 

Opponents  to  the  idea  argued  that  a  bill  of  rights  would  be  unnecessary  and 
perhaps  even  harmful,  should  it  invite  disregard  for  any  rights  that  were  not 
expressly  stated.  In  their  view,  the  Constitution  that  began  with  the  words 
"We  the  People"  clearly  affirmed  the  sovereignty  of  the  American  public.  But 
Jefferson  and  others  persisted,  noting  that  a  declaration  of  rights  would  serve 
"as  a  supplement  to  the  Constitution  where  that  is  silent."  James  Madison 
conceded  that  such  a  declaration  might  prove  valuable  because  "political 
truths  declared  in  that  solemn  manner  acquire  by  degrees  the  character  of 
fundamental  maxims  of  free  government."  Today  his  words  seem  prophetic. 

Our  Bill  of  Rights  guarantees,  among  other  basic  liberties,  freedom  of  speech 
and  of  the  press,  as  well  as  freedom  of  religion  and  association;  it  recognizes 
the  right  to  keep  and  bear  arms:  and  it  prohibits  unreasonable  search  and 
seizure  of  a  person's  home,  papers,  or  possessions.  The  Bill  of  Rights  also 
states  that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law  and  establishes  fundamental  rules  of  fairness  in  judicial 
proceedings,  including  the  right  to  trial  by  jury.  Since  it  was  ratified  on 
December  15,  1791.  the  principles  enshrined  in  this  great  document  have  not 
only  served  as  the  guiding  tenets  of  American  government  but  also  inspired 
the  advance  of  freedom  around  the  globe. 

When  it  adopted  the  Universal  Declaration  of  Human  Rights  on  December  10, 
1948,  the  Genera!  Assembly  of  the  United  Nations  affirmed  for  all  humankind 
the  ideals  enshrined  in  our  Bill  of  Rights.  Noting  that  "human  rights  should  be 
protected  by  the  rule  of  law,"  and  describing  the  Declaration  as  "a  common 
standard  of  achievement  for  all  peoples  and  all  nations,"  signatories  agreed  to 
respect  freedom  of  thought,  freedom  of  conscience,  as  well  as  freedom  of 
religion  and  belief.  They  declared  that  "everyone  has  the  right  to  life,  liberty, 
and  the  security  of  person,"  and  they  recognized  that  all  human  beings  are 
entitled  to  equal  protection  of  the  law.  Signatories  to  the  Declaration  also 
recognized  an  individual's  right  to  participate  in  the  government  of  his  or  her 
country,  either  directly  or  through  freely  chosen  representatives. 

The  Universal  Declaration  of  Human  Rights  reasserted  what  we  Americans 
have  always  believed:  that  recognition  of  these  rights  "is  the  foundation  of 
freedom,  justice,  and  peace  in  the  world."  This  ideal  was  reaffirmed  and 
strengthened  in  the  1975  Helsinki  Final  Act  of  the  Conference  on  Security  and 
Cooperation  in  Europe  and  more  recently  in  the  1990  Charter  of  Paris. 
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Today  we  stand  closer  than  ever  to  achieving  universal  compliance  with  the 
letter  and  spirit  of  international  human  rights  agreements.  Two  hundred  years 
after  the  ratification  of  our  Bill  of  Rights,  the  principles  it  enshrines  continue  to 
take  root  around  the  world. 

Having  triumphed  over  communism,  many  peoples  and  nations  now  confront 
the  challenge  of  improving  respect  for  human  rights  among  various  ethnic  and 
religious  groups,  as  well  as  members  of  national  minorities.  The  United  States 
will  continue  to  urge  these  and  all  nations  to  abide  by  international  human 
rights  agreements  and  to  act  in  the  spirit  of  political  pluralism  and  tolerance — 
traditions  that  have  made  America's  diversity  a  source  of  pride  and  strength. 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  December  10, 1991,  as  Human  Rights 
Day  and  December  15, 1991,  as  Bill  of  Rights  Day  and  call  upon  all  Americans 
to  observe  the  week  beginning  December  10.  1991,  as  Human  Rights  Week. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


(FR  Doc  91-29602 
Kiled  12-«-91:  sm  pm) 
Billing  code  3195-01-M 
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GEORGE  BUSH.  President  of  the  United  States  of 
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hereby  proclaim  December  10, 1991,  as  Human  Rights 
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ted  States  of  America  the  two  hundred  and  sixteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Phces  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  91-NM-229-AD;  Amdt  39- 
8111;  AD  91-25-10] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10-10  series  airplanes,  which 
rnquires  visual  inspection  for  cracks  of 
the  forward  lower  pressure  bulkhead, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  an  incident 
of  rapid  decompression  which  was 
caused  by  failure  of  the  forward  lower 
pressure  bulkhead.  This  condition,  if  not 
corrected,  could  result  in  rapid 
decompression  of  the  airplane. 

DATES:  December  27, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27, 1991. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation, 
Technical  Publications-Technical 
Administrative  Support,  C1-L5B,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 


Register,  1100  L  Street  NW.,  Room  8401. 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Dorenda  D.  Baker,  Aerospace 
Engineer,  or  Ms.  Maureen  Moreland, 
Aerospace  Engineer,  Airframe  Branch. 
ANM-121L  FAA.  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425:  telephone  (213)  988-5231. 
SUPPLEMENTARY  INFORMATION:  One 
operator  recently  experienced  rapid 
decompression  as  a  result  to  fatigue 
cracking,  leading  to  failure,  of  the 
forward  lower  pressure  bulkhead  on  a 
McDonnell  Douglas  Model  DC-10-10 
series  airplane.  The  forward  lower 
pressure  bulkhead  is  located  at  the  aft 
end  of  the  center  accessory 
compartment,  forward  of  the  main  wing 
spar  at  Fuselage  Station  Y= 1156.00. 
Failure  of  this  bulkhead  could  result  in 
rapid  decompression  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletins 
53-102,  dated  August  15, 1977,  and  53- 
104,  dated  July  28, 1978,  which  describe 
procedures  for  repair  of  the  forward 
lower  pressure  bulkhead.  The  repair 
involves  the  installation  of  doublers  in 
the  forward  lower  pressure  bulkhead  to 
reinforce  the  area. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  inspections  to  detect  cracking  in 
the  aft  side  of  the  web  area  on  the  right- 
hand  side  of  the  bulkhead,  and  in  the  aft 
or  forward  side  of  the  web  area  on  the 
left-hand  side  of  the  bulkhead.  Any 
cracking  discovered  during  these 
inspections  is  required  to  be  repaired  in 
accordance  with  the  service  bulletin 
previously  described.  The  AD  also 
provides  for  the  optional  installation  of 
doublers  in  the  forward  lower  pressure 
bulkhead  as  terminating  action  for  the 
repetitive  inspections. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim  action 
until  fmal  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  to  address  it. 

The  regulations  adopted  herein  will 
not  have  substantial  diract  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39~[ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g);  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-25-10.  McDonnell  Douglas:  Amendment 
39-8111.  Docket  No.  91-229-AD. 

Applicability:  Model  DC-10-10  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 


64702 


Federal  Register  /  Vol.  56.  No.  239  /  Thursday,  December  12.  1991  /  Rules  and  Regulations 


To  prevent  failure  of  the  forward  lower 
pressure  bulkhead  and  consequent  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Within  40  landings  or  10  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
earlier,  unless  previously  accomplished 
within  the  last  210  landings,  conduct  a  visual 
inspection  of  the  forward  lower  pressure 
bulkhead  at  Fuselage  Station  ¥  =  1156  as 
described  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  as  applicable.  Repeat  the  visual 
inspections  of  the  bulkhead  thereafter  at 
intervals  not  to  exceed  250  landings. 

(1)  For  Model  DC-10-10  series  airplanes, 
fuselage  numbers,  1  through  27,  30  through  43. 
45  through  8a  83  through  86,  89  through  107. 
and  112  through  272,  on  which  doublers  have 
not  been  installed  in  accordance  with 
McDonnell  Douglas  DC-10  Senice  Bulletin 
53-104.  dated  July  28, 1978  (hereinafter 
referred  to  as  ■■53-104"),  accomplish  the 
following:  Clean  and.  under  intense 
concentrated  lighting,  visually  inspect  the  aft 
side  of  the  web  area  on  the  right-hand  side  of 
the  bulkhead  between  longerons  39  and  43, 
from  the  bulkhead  tee  cap  up  to  the  wing 
front  spar. 

(2)  For  Model  DC-10-10  series  airplanes, 
fuselage  numbers  1  through  27,  and  30 
through  222,  on  which  doublers  have  not  been 
installed  in  accordance  with  McDonnell 
Dojiglas  DC-10  Service  Bulletin  53-102,  dated 
August  15. 1977  (hereinafter  referred  to  as 
"53-102"),  accomplish  the  following:  Clean 
and.  under  intense  concentrated  lighting, 
visually  inspect  either  the  aft  or  forward  side 
of  the  web  area  on  the  left-hand  side  of  the 
bulkhead  between  longerons  39  and  43,  from 
the  bulkhead  tee  cap  up  to  the  wing  front 
spar. 

(b)  If  cracks  are  found  as  a  result  of  the 
inspections  conducted  in  accordance  with 
this  AD.  prior  to  further  flight,  repair  in 
accordance  with  53-102  or  53-104,  as 
applicable. 

(c)  Installation  of  the  doublers  on  the 
forward  lower  pressure  bulkhead  in 
accordance  with  53-102  and  53-104 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
principal  Maintenance  Inspector  (PMJ).  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager.  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  in 
order  to  comply  with  the  inspection 
requirements  of  this  AD. 

(f)  The  repair  requirements  snail  be 
accomplished  in  accordance  with  McDonnell 
Douglas  DCIO  Service  Bulletin  53-102,  dated 
August  15. 1977:  and  McDonnell  Douglas  DC- 
IO Service  Bulletin  53-104.  dated  July  28. 1978. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  .McDonnell  Douglas  Corporation, 


Technical  Publications-Technical 
Administrative  Support,  C1-L5B,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW.,  room  8401,  Washington  DC. 

(g)  This  amendment  (39-8111),  AD  91-25- 
10,  becomes  effective  on  December  27, 1991. 

Issued  in  Renton,  Washington,  on 
November  21, 1991. 
Darrell  M.  Pederson, 
Acting  Manger,  Transport  Airplane 
Directorate.  Aircraft  Certification  Scnice. 

|FR  Doc.  91-29644  Filed  12-11-91;  8,45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  new  animal 
drug  applications  (NADA's)  from 
Fermenta  Animal  Health  Co,  to  A.L. 
Laboratories,  Inc. 

EFFECJn^  DATE:  December  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  Puyot,  Center  for  Veterinary 
Medicine  (HFV-130},  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8646. 
SUPPLEMENTARY  INFORMATION: 
Fermenta  Animal  Health  Co.,  10150 
North  Executive  Hills  Blvd..  P.O.  Box 
901350,  Kansas  City,  MO  64190-1350. 
has  informed  FDA  that  it  has  transferred 
ownership  of.  and  all  rights  and 
interests  in,  NADA's  046-699  and  065- 
020  to  A.L  Laboratories,  Inc,  One 
Executive  Dr..  P.O.  Box  1399,  Fort  Lee, 
NJ  07024.  Both  NADA's  are  for 
chlortetracycline. 

The  agency  is  amending  the 
regulations  in  21  CFR  558.15  (g)(1)  and 
(g)(2)  to  reflect  the  change  of  sponsor. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512, 701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

§S5«.1S    (Amended) 

2.  Section  558,15  Antibiotic, 
nitrofuran.  and  sulfonamide  drugs  in  the 
feed  of  animals  is  amended  in  the  tables 
in  paragraphs  (g)(1)  and  (g)(2)  under  the 
"Ehug  sponsor"  heading  by  removing  the 
entry  for  "Fermenta  Animal  Health  Co," 
and  inserting  in  its  place  "A.L. 
Laboratories,  Inc." 

Dated:  December  3. 1991. 
Rol>ert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

|FR  Doc.  91-29678  Filed  12-11-91;  8:45  am) 
BILUNG  CODE  4iaO-01-«l 


DEPARTMENT  OF  EDUCATION 

RIN  1840-AB32 
34  CFR  Part  682 

Guaranteed  Student  Loan  and  PLUS 
Programs 

agency:  Department  of  Education. 

ACTION:  Final  regulations. 

summary:  The  Secretary  amends  34 
CFR  pari  682  to  add  the  Office  of 
Management  and  Budget  (0MB)  control 
number  to  a  section  of  the  regulations. 
This  section  contains  information 
collection  requirements  approved  by 
OMB.  The  Secretary  takes  this  action  to 
inform  the  public  that  these 
requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Laine  or  Pat  Newcombe, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development.  U,S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(room  4310.  ROB-3),  Washington,  DC, 
20202.  Telephone  Number  (202)  708- 
8242.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Pariy  Relay  Service  at  1-800-877-8339 
(in  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 
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of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

§S5«.1S    lAmMKtedj 

2.  Section  558.15  Antibiotic, 
nitrofuran,  and  sulfonamide  drugs  in  the 
feed  of  animals  is  amended  in  the  tables 
in  paragraphs  (g)(1)  and  (g)(2)  under  the 
"Ehug  sponsor"  heading  by  removing  the 
entry  for  "Fermenta  Animal  Health  Co." 
and  inserting  in  its  place  "A.L. 
Laboratories,  Inc." 

Dated:  December  3. 1991. 
RolMrt  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 

IFR  Doc.  91-29678  Filed  12-11-91:  8:45  am] 
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34  CFR  Part  682 

Guaranteed  Student  Loan  and  PLUS 
Programs 

agency:  Department  of  Education. 

ACTION:  Final  regulations. 

summary:  The  Secretary  amends  34 
CFR  part  682  to  add  the  Office  of 
Management  and  Budget  (0MB)  control 
number  to  a  section  of  the  regulations. 
This  section  contains  information 
collection  requirements  approved  by 
OMB.  The  Secretary  takes  this  action  to 
inform  the  public  that  these 
requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Laine  or  Pat  Newcombe, 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(room  4310,  ROB-3),  Washington,  DC, 
20202.  Telephone  Number  (202)  708- 
8242.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 


SUPPLEMENTARY  INFORMATION:  On 

September  26, 1991,  final  regulations  for 
the  Guaranteed  Student  Loan  and  PLUS 
Programs  were  published  in  the  Federal 
Register  at  56  FR  48990.  The  effective 
date  of  a  section  of  these  regulations 
was  delayed  until  information  collection 
requirements  contained  in  that  section 
were  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  as 
amended.  OMB  has  approved  the 
information  collection  requirements,  and 
that  section  of  the  regulations  is  now 
effective. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  under  5  U.S.C. 
.553(b)(B)  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  delayed  effective 
date  is  not  required  under  5  U.S.C 
553(d)(3). 

List  of  Subjects  in  34  CFR  Part  682 

1 1  Administrative  practice  and 
procedure,  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education,  Reporting  and 
recordkeeping  requirements,  Student 
aid. 

Dated:  December  6. 1991. 
Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  part  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  682— GUARANTEED  STUDENT 
LOAN  AND  PLUS  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2.  unless 
otherwise  noted. 

2.  The  parenthetical  statement 
following  \  682.208  is  revised  to  read  as 
follows: 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0538). 

|FR  Doc.  91-29669  Filed  12-11-91;  8:45  am| 
Bttjjm  cooc  4aoo-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH3-2-5374  A-1-FRL-4033-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Wittidravwal  of  Source- 
Specific  Operating  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  withdraws 
nine  source-specific  operating  permits 
from  the  SIP.  The  intended  effect  of  this 
action  is  to  approve  the  withdrawal  of 
the  nine  source-specific  operating 
permits  from  the  New  Hampshire  SIP. 
This  action  is  being  taken  in  accordance 
with  section  110  and  Part  D  of  the  Clean 
Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  January  13, 1992. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I  One  Congress  Street 
10th  fioor,  Boston,  MA;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460;  and 
New  Hampshire  Air  Resources  Division. 
Department  of  Environmental  Services. 
64  North  Main  Street,  Caller  Box  2033, 
Concord.  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  C.  Kelling,  (617)  565-3249;  FTS 
835-3249. 

SUPPLEMENTARY  INFORMATION:  On 
September  12, 1990,  the  New  Hampshire 
Air  Resources  Division  (NHARD) 
submitted  a  revision  to  its  SIP  asking  for 
the  withdrawal  of  previous  SIP  revisions 
consisting  of  source-specific  operating 
permits  issued  by  the  NHARD  to  the 
nine  facilities  listed  below: 

1.  ATC  PeUoleum,  Inc..  Newinglon,  NH. 

2.  Mobil  Oil  Corporation,  Newington.  NH. 

3.  Nashua  Corporation.  Merrimack.  NH. 

4.  Oak  Materials  Group.  Franklin.  NH. 

5.  Nashua  Corporation.  Nashua.  NH. 

6.  Velcro  U.S.A..  Manchester.  NH. 

7.  Markem  Corporation.  Keene.  NH. 

8.  Ideal  Tape  Corporation,  Exeter.  NH. 

9.  Essex  Group.  Newmarket  .NH. 

On  May  25, 198a  EPA  sent  a  letter  to 
John  H.  Sununu,  Governor  of  New 
Hampshire,  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act  (CAA) 


as  amended  notifying  him  that  the  New 
Hampshire  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  New  Hampshire  portion 
of  the  Boston-Lawrence-Salem 
Consolidated  Metropolitan  Statistical 
Area  (CMSA),  and  in  the  New 
Hampshire  portion  of  the  Portsmouth- 
Dover-Rochester  Metropolitan 
Statistical  Area  (MSA)  plus  the 
remaining  portion  of  Strafford  County. 
On  November  8, 1989,  EPA  sent  a  letter 
to  Judd  Gregg,  Governor  of  New 
Hampshire,  pursuant  to  section 
110(a)(2)(H)  of  the  CAA  as  amended 
notifying  him  that  the  New  Hampshire 
SIP  was  substantially  inadequate  to 
achieve  the  NAAQS  for  ozone  in  the 
Manchester  MSA  plus  the  remaining 
portion  of  Merrimack  County  and  the 
remaining  portions  of  Hillsboro  and 
Rockingham  Counties  outside  of  the 
Boston-Lawrence-Salem  CMSA.  EPA 
requested  that  the  State  respond  to  the 
SIP  calls  in  two  phases — the  first  in  the 
'  near  future  and  the  second  following 
EPA's  issuance  of  a  final  policy  on  how 
the  States  should  correct  their  SIPs. 

On  June  16. 1988,  EPA  sent  a  letter  to 
the  NHARD  indicating  the  actions  which 
were  necessary  in  order  to  adequately 
respond  to  the  SIP  call.  These  actions 
included  amendments  to  New 
Hampshire's  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  regulations  and 
revisions  to  nine  source-specific 
operating  permits  issued  to  VOC- 
emitting  facilities  and  incorporated  by 
reference  into  New  Hampshire's  SIP. 

In  that  letter,  EPA  stated  its  position 
that  an  adequate  response  to  the  SIP 
call  required  New  Hampshire  to  ensure 
that  the  nine  facilities  are  subjected  to 
all  of  the  applicable  control 
requirements  contained  in  EPA's  control 
technique  guidelines  (CTGs)  and  other 
guidance  by  either  amending  the  source 
specific  operating  permits,  or  requiring    . 
these  sources  to  be  subject  to  the 
corrected  version  of  the  regulations  in 
the  Rule  Governing  the  Control  of  Air 
Pollution  for  the  State  of  New 
Hampshire  PART  Env-A  1204.  entitled 
"Volatile  Organic  Compounds."  by 
withdrawing  the  nine  operating  permits 
from  the  SIP. 

New  Hampshire  revised  its  VOC 
regulations  in  PART  Env-A  1204  and 
adopted  them  on  November  15. 1989. 
becoming  effective  on  November  16. 
1989.  The  revised  regulations  were 
proposed  for  approval  by  EPA  on  June 
13, 1990  (55  FR  23950)  and  were  finally 
approved  by  EPA  as  a  SIP  revision  on 
June  13. 1991  (56  FR  27197). 
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New  Hampshire  submitted  a  letter  to 
EPA  on  September  12. 1990  asking  EPA 
to  withdraw  the  nine  source-specific 
operating  permits  from  the  SIP  in  order 
to  satisfy  the  NHARD's  obligation  under 
EPAs  May  25, 1988  and  November  8. 
1989  SIP  call  letters.  On  June  20, 1991, 
the  NHARD  held  a  public  hearing 
completing  the  SIP  submittal  process. 

This  action  addresses  one  of  the  two 
deficiencies  listed  in  EPA"s  letter  sent  to 
Judd  Gregg,  Governor  of  New 
Hampshire,  on  June  11, 1991.  This  letter 
informed  the  State  that  New  Hampshire 
failed  to  make  a  required  submittal 
under  section  182(a)(2)(A)  of  the  Clean 
Air  Act  Amendments  of  1990  for  the 
deficiencies  in  the  State's  VOC 
regulations. 

On  September  13. 1991  (56  FR  46590), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  this  formal 
revision  to  the  SIP.  EPA  did  not  receive 
any  public  comments. 

Final  Action 

EPA  is  approving  the  withdrawal  from 
the  New  Hampshire  SIP  of  the  nine 
source-specific  operating  permits 
incorporated  by  reference  at  40  CFR 
52.1520(c)(21),  (c)(25)  and  (c)(32)  as 
revisions  to  the  New  Hampshire  SIP. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  has  reviewed  the  SIP  revision  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  .Amendments 
enacted  on  November  15. 1990.  Although 
New  Hampshire  submitted  this  SIP 
revision  prior  to  November  15. 1990, 
EPA  has  determined  that  this  action  is 
approvable.  The  revision  may  not 
include  all  of  the  new  title  I 
requirements,  however,  it  strengthens 
the  requirements  in  New  Hampshire's 
existing  SIP  and  conforms  to  all  of 
EPA's  current  regulations.  Furthermore, 
many  of  the  provisions  of  the  new  law 
do  not  require  state  submittals  until 
some  lime  in  the  future.  EPA  is  currently 
developing  guidance  for  the  States  for 


title  I  and  New  Hampshire  will  adopt 
regulations  meeting  these  new 
requirements  and  submit  them  in  a 
separate  submittal.  EPA  has  decided  to 
approve  this  revision  today  in  order  to 
strengthen  the  SIP  and  conform  it  to 
existing  requirements  during  this 
transition  period. 

Under  section  307(b)  of  the  Clean  Air 
Act,  petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  date  of 
publication).  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time      * 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  |uiy  1. 
1982. 

Dated:  November  13. 1991. 
)ulie  Belaga. 
Regional  Administrator.  Region  t. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDED! 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§  52. 1 520    Identification  of  plan 

***** 

(c)   *   *   * 

(44)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  September  12, 1990. 

(i)  Incorporation  by  reference. 

Letter  from  the  New  Hampshire  Air 
Resources  Division  dated  September  12. 
1990  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan 
that  withdraws  nine  source-specific 
operating  permits  incorporated  by 
reference  at  40  CFR  52.1520(c)(2li 
(c)(25)  and  (c)(32). 

(ii)  Additional  Materials. 


Letter  from  the  New  Hampshire  Air 
Resources  Division  dated  July  2, 1991 
submitting  documentation  of  a  public 
hearing. 
[FR  Doc.  91-29636  Filed  12-11-91;  8:45  amj 
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40  CFR  Parts  80  and  86 
(AMS-FRL-4030-71 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Gasoline 
Volatility;  and  Control  of  Air  Pollution 
From  New  Motor  Vetiicles  and  New 
Motor  Vehicle  Engines:  Standards  for 
Particulate  Emissions  From  Urban 
Buses 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  The  regulatory  changes 
announced  in  this  final  rule  are  as 
follows:  (a)  A  particulate  emission 
standard  of  0.25  gram  per  brake 
horsepower-hour  (g/BHP-hr)  for  1991 
and  1992  model  year  urban  buses  and 
accompanying  required  changes  to  the 
urban  bus  noncompliance  penalties,  and 
(b)  modification  of  existing  regulations 
restricting  the  volatility  of  summertime 
gasoline.  This  rule  revises  the  maximum 
allowable  Reid  Vapor  Pressure  (RVP) 
for  gasoline  from  7.8  to  9.0  pounds  per 
square  inch  (psi)  in  those  areas  which 
are  designated  as  unclassifiable  or  in 
attainment  with  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone.  The  state-by-state  RVP  standards 
in  EPAs  current  regulations,  scheduled 
to  take  effect  in  the  summer  of  1992  (55 
FR  23658.  June  11. 1990).  are  revised  by 
this  final  rule  such  that  RVP  limits 
below  9.0  psi  will  go  into  effect  for 
nonattainment  areas  only.  Both  the 
urban  bus  and  gasoline  volatility 
provisions  will  conform  current  EPA 
regulations  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990  (CAA). 

DATES:  This  Final  Rule  is  effective  on 
January  13,  1992. 

The  incorporation  by  reference  of 
ASTM  E29-67  is  effective  on  January  13. 
1992. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-91-06.  located  at  Room  M-1500. 
Waterside  Mall  (ground  fioor).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 
Relevant  materials  may  also  be  found  in 
the  dockets  for  the  regulations  which 
this  rulemaking  amends:  Public  Docket 
No.  A-85-21,  established  in  support  of 
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Letter  from  the  New  Hampshire  Air 
Resources  Division  dated  July  2. 1991 
submitting  documentation  of  a  public 
hearing. 
[FR  Doc.  91-29636  Filed  12-11-91;  8:45  am| 
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40  CFR  Parts  80  and  86 
IAMS-FRL-4030-71 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Gasoline 
Volatility;  and  Control  of  Air  Pollution 
From  New  Motor  Vehicles  and  New 
Motor  Vehicle  Engines:  Standards  for 
Particulate  Emissions  From  Urban 
Buses 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  The  regulatory  changes 
announced  in  this  final  rule  are  as 
follows:  (a)  A  particulate  emission 
standard  of  0.25  gram  per  brake 
horsepower-hour  (g/BHP-hr)  for  1991 
and  1992  model  year  urban  buses  and 
accompanying  required  changes  to  the 
urban  bus  noncompliance  penalties,  and 
(b)  modification  of  existing  regulations 
restricting  the  volatility  of  summertime 
gasoline.  This  rule  revises  the  maximum 
allowable  Reid  Vapor  Pressure  (RVP) 
for  gasoline  from  7.8  to  9.0  pounds  per 
square  inch  (psi)  in  those  areas  which 
are  designated  as  unclassifiable  or  in 
attainment  with  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone.  The  state-by-state  RVP  standards 
in  EPAs  current  regulations,  scheduled 
to  take  effect  in  the  summer  of  1992  (55 
FR  23658.  June  11, 1990).  are  revised  by 
this  fmal  rule  such  that  RVP  limits 
below  9.0  psi  will  go  into  effect  for 
nonattainment  areas  only.  Both  the 
urban  bus  and  gasoline  volatility 
provisions  will  conform  current  EPA 
regulations  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990  (CAA). 

DATES:  This  Final  Rule  is  effective  on 
January  13.  1992. 

The  incorporation  by  reference  of 
ASTM  E29-67  is  effective  on  January  13. 
1992. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-91-06.  located  at  Room  M-1500. 
Waterside  Mall  (ground  floor).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 
Relevant  materials  may  also  be  found  in 
the  dockets  for  the  regulations  which 
this  rulemaking  amends:  Public  Docket 
No.  A-85-21.  established  in  support  of 
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the  previous  volatility  rulemakings: 
Public  Docket  No.  A-84-07,  established 
in  support  of  the  previous  heavy-duty 
exhaust  standards;  and  Public  Docket 
EN-87-02.  established  in  support  of  the 
previous  heavyduty  nonconformance 
penalty  rulemaking.  Each  of  these 
dockets  may  be  found  at  the  above 
address.  The  dockets  may  be  inspected 
from  8  a.m.  until  12  noon  and  from  1:30 
p.m.  until  3  p.m.  Monday  through  Friday. 
Under  40  CFR  part  2,  a  reasonable  fee 
may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  I.  Goldhand.  U.S.  EPA  (SDSB- 
12),  Emission  Control  Technology 
Division,  2565  Plymouth  Road.  Ann 
Arbor.  MI  48105,  Telephone:  (313)  66a- 
4.=i04. 

SUPPlfMENTARY  INFORMATION:  . 

I.  Background 

The  regulatory  changes  being 
finalized  today  were  proposed  on  May 
29. 1991  in  the  Federal  Register  (56  FR 
24242).  Broadly  speaking,  EPA  proposed 
to  raise  the  1991  and  1992  urban  bus 
particulate  standard  to  0.25  g/BHP-hr 
and  to  change  the  urban  bus 
nonconformance  penalties  as  required 
by  the  revised  standard.  EPA  also 
proposed  to  change  the  summertime 
volatility  standard  for  gasoline  in 
attamment  areas  to  9.0  psi  RVP  in  areas 
where  it  was  not  at  that  level  and  to 
change  the  ethanol  RVP  allowance  to 
conform  to  the  Clean  Air  Act.  (for 
further  details,  refer  to  Section  II  of  this 
notice). 

EPA  held  a  public  hearing  on  these 
changes  on  June  17. 1991  at  the  Motor 
Vehicle  Emission  Laboratory  in  Ann 
Arbor,  Michigan.  Public  comments  were 
accepted  at  that  time  and  for  thirty  days 
thereafter,  until  July  17, 1991  as 
described  in  the  NPRM.  Comments  were 
submitted  by:  Mid-Atlantic  Regional 
Council.  Department  of  Agriculture. 
American  Petroleum  Institute  (API). 
Missouri  Department  of  Natural 
Resources.  Kansas  City-Wyandotte 
County  Department  of  Health,  American 
Public  Transit  Association  (APTA).  The 
Flexible  Corporation,  Renewable  Fuels 
Association  (RFA),  Kansas  Department 
of  Health  and  Environment,  Kerr-McGee 
Corp.,  Petroleum  Marketers  Association 
of  America  (PMAA),  the  National 
Council  of  Farmer  Cooperatives  and  the 
National  Highway  Traffic  Safety 
Administration.  Interested  readers  are 
referred  to  the  docket  for  this 
rulemaking  for  the  transcript  of  the 
hearing  and  copies  of  all  written 
comments. 


II.  Summary  and  Analysis  of  Comments 

A.  Safety 

The  National  Highway  TrafRc  Safety 
Administration  (NHTSA)  expressed 
concern  that  allowing  the  sale  of  9.0  psi 
RVP  gasoline  (rather  than  7.8  psi 
pursuant  to  the  earlier  regulations)  in 
attairunent  areas  could  lead  to  increased 
safety  problems.  NHTSA  claimed  that 
"according  to  CM,  for  automobile 
manufacturers  to  meet  (the  upcoming 
enhanced  evaporative  emissions] 
requirements,  lower  volatility  gasoline, 
as  originally  required,  is  necessary."  • 
NHTSA  implied  that  excess  vapor 
emission  would  create  a  safety  issue. 

In  response  to  NHTSAs  concerns. 
EPA  notes  first  that  the  change  in  the 
Phase  II  RVP  level  for  attainment  areas 
to  9.0  psi  is  required  by  the  statute,  and 
that  the  Agency  is  constrained  to 
implement  this  mandate.  In  addition,  no 
manufacturer  or  other  person  raised 
safety  concerns  with  the  proposal.  The 
volatility  of  gasoline  will  still  be 
reduced  from  its  pre-1992  levels,  so  there 
will  be  no  increase  in  vapor  formation 
compared  to  current  levels.  Finally,  EPA 
is  currently  conducting  a  rulemaking 
with  respect  to  motor  vehicle 
evaporative  emission  requirements.  Any 
safety  concerns  regarding  these  motor 
vehicle  emission  control  requirements 
are  more  properly  directed  to  that 
rulemaking. 

B.  Ethanol  Blends,  Pump  Labeling 

Under  the  current  regulations,  certain 
pump  labeling  and  document  statement 
requirements  are  conditions  for  a  one 
psi  allowance  for  ethanol  blends. 
However,  since  section  211(h)  provides 
for  a  one  psi  allowance  for  ethanol 
blends  without  labeling  and  document 
statement  requirements.  EPA  believes 
that  it  is  inappropriate  to  retain  them  as 
conditions  of  the  one  psi  allowance. 
Accordingly.  EPA  proposed  revisions 
which  would  treat  the  requirements  as 
conditions  for  sale  of  such  gasoline 
rather  than  as  conditions  of  the  one  psi 
allowance.  The  proposed  revisions 
would  require  the  pump  label  to  state 
that  the  gasoline  dispensed  from  the 
pump  contains  ethanol  and  the 
percentage  concentration  of  ethanol. 
EPA  proposed  to  retain  the  pump  label 
requirement  as  a  condition  of  sale 
because  it  believed  that  pump  labeling 
would  aid  enforcement  since  the  fuel 
samples  for  testing  are  taken  from  the 
pump.  Pump  labeling  is  also  a  way  of 


informing  the  handlers  of  the  fuel  that 
the  fuel  contains  ethanol  so  that 
inadvertent  blending  of  ethanol  products 
with  non-ethanol  products  may  be 
avoided. 

The  Renewable  Fuels  Association 
(RFA)  requested  that  EPA  remove  the 
requirement  for  ethanol  labeling  on 
pumps.  RFA  argued  that  pump  labeling 
is  not  required  for  enforcement  purposes 
since  there  are  alternatives  to  pump 
IdbeUng  which  would  achieve  EPA's 
regulatory  objectives.  RFA  further- 
argued  that  the  labeling  is 
discriminatory  against  ethanol  products 
since  there  is  no  labeling  requirement 
with  respect  to  other  oxygenates  used  as 
fuel  additives.  Finally  RFA  claimed  that 
the  requirement  may  aid  "anti-ethanol 
interests."  RFA  argued  that,  in  the  past, 
several  companies  have  run  "no 
alcohol"  advertising  campaigns  which 
have  included  gasoline  pump  labeling. 
RFA  is  concerned  that  EPA's  proposed 
pump  labeling  provision  could  allow 
further  abuses  in  this  area.* 

EPA  has  reconsidered  its  pump 
labeling  proposal.  EPA  agrees  that  pump 
labeling,  although  helpful  for  screening 
purposes,  is  not  essential  for 
enforcement.  It  is  EPA's  current  practice 
to  routinely  test  any  fuel  that  exceeds 
the  standard  by  one  psi  or  less  for 
ethanol  content.  This  testing  identifies 
those  fuels  which  would  otherw  ise  be 
out  of  compliance  but  which  qualify  for 
the  one  psi  allowance.  Additionally,  the 
documentation  requirement,  which  RFA 
did  not  challenge  and  which  remains  in 
place,  will  inform  most  handlers  of  the 
fuel  of  its  ethanol  content  so  that 
improper  commingling  of  products  will 
be  avoided.  While  EPA  does  not  find 
EPA's  arguments  regarding  marketing 
abuses  to  be  convincing,  the  Agency  has 
not  included  a  labeling  requirement  for 
ethanol  blends  in  these  final  regulations 
for  the  above  reasons. 

C.  Ethanol  Blends.  One  psi  Allowance 

The  RFA  has  also  argued  that  the  one 
psi  allowance  should  be  given  to  ethanol 
blends  which  contain  enough  ethanol  to 
meet  the  reformulated  or  oxygenated 
fuel  requirements,  even  if  they  contain 
less  than  9  '^  ethanol.  RFA  claims  that 
limiting  the  tolerance  to  9-10  percent 
blends  will  hamper  the  commercial 
viabihty  of  ethanol  blends  to  meet  the 
reformulated  and  oxygenated  fuels 
requirements  without  providing  any 
discernable  air  quality  or  enforcement 


'  Letter  from  Barry  Felrice.  Associate 
Administrator  for  Rulemaking  of  the  National 
Highway  TrafTic  Sdfety  Administration,  to  Richard 
D.  Wilson.  Director  of  the  Office  of  Mobile  Sources 
of  the  Environmental  Protection  Agency,  deled  M«y 
10.  IStn  (Item  n-F-4  in  the  Docket). 


'  Comment  of  the  Renewable  Fuels  Assorialion 
RuRarding  EP.^'s  Notice  of  Proposed  Rulemaking, 
"Modified turn  of  Existing  Regulations  Restricting 
the  Volatility  for  Summertime  Gasoline."  submitted 
July  17. 1991  (Docket  No.  A-91-06.  item  IV-D-OS). 
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advantage.  RFA  relies  on  EPA  actions  in 
Phoenix  and  argues  that  Congress  did 
not  intend  to  preclude  the  use  of  ethanol 
for  reformulated  or  oxygenated  gasoline 
when  it  revised  the  volatility 
regulations.  EPA  believes  the  statute 
clearly  prohibits  such  an  application  of 
the  allowance.  As  described  in  the 
proposal.  EPA  interprets  the  statute  as 
requiring  at  least  9  percent  ethanol  to  be 
eligible  for  the  allowance.  Section  211(h) 
does  not  allow  this  requirement  to  be 
waived  or  adjusted  in  any  way  based  on 
section  211(k)  (reformulated  gasoline)  or 
section  211(m)  (oxygenated  gasoline). 
EPA  further  believes  that  RFA's  reliance 
on  the  Phoenix  action  is  misplaced  since 
that  action  involved  a  program 
combining  wintertime  RVP  and 
oxygenated  gasoline  requirements  to 
meet  a  CO  nonattainment  problem  in 
one  specific  locale. 

D.  Ethanol  Blends.  Certification  Defense 

Another  commenter.  the  Petroleum 
Marketers  Association  of  America 
("PMAA").  agreed  with  EPA's  proposal 
to  add  a  defense  against  liability  for 
ethanol  blends  when  a  certificate  of 
compliance  was  received  from  the 
supplier.  However,  PMAA  suggested  the 
imposition  of  a  requirement  that  all 
refiners  produce  certificates  regarding 
compliance  with  applicable  RVP 
standards.  PMAA  claimed  failure  to 
impose  this  requirem.ent  could  lead  to 
circumvention  of  the  CAA's  requirement 
that  this  new  defense  be  created.  PMAA 
claims  there  is  no  burden  created  as  "it 
is  already  a  common  practice  for  many 
refiners  to  do  so  *  *  *  when  the  RVP 
requirements  are  in  place."  EPA 
continues  to  believe  that,  as  this  is  only 
one  of  several  possible  defenses  and 
many  refiners  are  already  voluntarily 
producing  this  information  during  the 
summer  control  period:  it  is  not 
necessary  to  mandate  production  of 
such  certification.  Therefore,  no  change 
is  being  made  to  the  certification 
requirement. 

PMAA  further  requested  that  EPA 
clarify  in  its  final  rulemaking  the  nature 
of  the  periodic  sampling  and  testing 
required  as  support  for  the  certification 
defense.  In  particular,  PMAA  requested 
clarification  regarding  parties  who 
purchase  fuel  directly  from  refiners  with 
no  commingling  of  gasoline  or  who  pick 
up  gasoline  at  a  terminal.  PMAA 
requested  that  EPA  reaffirm  its  policy, 
as  expressed  in  the  April  1990  Question 
and  Answer  document,  would  apply  to 
the  new  certification  defense  created  for 
ethanol  blends. 

As  stated  in  EPA's  April  1990  Q&A 
document  regarding  defenses  to  RVP 
violations  and  quoted  by  PMAA,  parties 

who  purchase  directly  from  refiners 


"may  be  able  to  rely  on  the  sampling 
and  testing  of  the  refiner,  especially  if  a 
branded  refiner's  oversight  program 
includes  periodic  downstream  sampling 
and  testing."  Regarding  product  received 
from  a  terminal,  the  Q&A  document 
slates  that  "a  trucker  may  be  able  to 
arrange  for  testing  to  be  performed  by 
the  terminal  immediately  before  or  after 
delivery."  The  additional  regulatory 
defense  for  ethanol  blends  contained  in 
this  rule  does  not  change  this  policy  and 
this  policy  will  apply  to  the  periodic 
sampling  and  testing  requirements  for 
the  certification  defenses.  Of  course,  as 
stated  in  the  regulations,  if  a  party  has 
any  reason  to  believe  that  the  fuel  does 
not  meet  the  standards,  that  party  may 
not  rely  on  the  certification  or  testing  of 
another. 

PMAA  also  requested  that  EPA 
extend  the  new  certification  defense  to 
all  RVP  violations  as  it  provided 
significant  advantages  to  small  business 
petroleum  marketers.  The  defense, 
however,  is  statutorily  mandated  only 
for  RVP  violations  involving  ethanol 
gasoline  blends.  EPA  continues  to 
believe  that  the  current  defenses  to  non- 
ethanol  RVP  violations  are  adequate 
and  reasonable  for  all  the  reasons 
provided  when  they  were  adopted. 

E.  R  VP  Upon  Redesignation 

New  section  211(h)  provides  EPA  with 
the  authority  to  set  a  gasoline  RVP  limit 
of  less  than  9.0  psi  for  former 
nonattainment  areas  which  have  been 
redesignated  attainment.  In  order  for  a 
nonattainment  area  to  be  so 
redesignated,  revised  section  107(d)(3) 
of  the  CAA  requires  the  state  to  make  a 
showing,  pursuant  to  section  175A  of  the 
CAA,  that  the  area  is  capable  of 
maintaining  attainment  for  10  years.  The 
Agency  believed  that  any  RVP  standard 
change  was  best  done  as  part  of  the 
redesignation  process  because  the  lower 
RVP  could  well  be  necessary  for 
maintenance  of  attainment  in  areas 
which  had  achieved  attainment  with 
RVP  control.  The  proposed  regulations 
therefore  continued  the  Phase  II 
precedent  which  required  a  new 
rulemaking  before  any  change  in  the 
volatility  standard  for  an  area  would  go 
into  effect. 

The  National  Council  of  Farmer 
Cooperatives  (NCFC)  commented  on 
this  policy,  indicating  that  EPA  would 
"not  presume  an  area  achieving 
attainment  status  based  on  1983-93  air 
monitoring  data  requires  7.8  psi  RVP 
fuel,  but  rather  [should |  set  the  area's 
maximum  permissible  RVP  at  the 
locality's  previous  three  year  average." 

The  Kansas  City-Wyandotte  County 
Department  of  Health,  the  Missouri 
Department  of  Natural  Resources,  the 


State  of  Kansas  Department  of  Health 
and  Environment  and  the  Mid-America 
Regional  Council  all  expressed  strong 
support  for  EPA's  position  on  this  issues. 
Their  comments  describe  the  recent 
request  by  the  states  of  Missouri  and 
Kansas  for  redesignation  of  the  bi-state 
Kansas  City  region  as  an  attainment 
area  for  ozone.  They  also  indicate  that 
the  Kansas  City  maintenance  plans  rely 
heavily  upon  the  continued  availability 
of  7.8  psi  RVP  gasoline  after 
redesignation  to  project  attainment  for 
10  years. 

NCFC  is  correct  that  the  RVP  of  the 
fuel  being  used  while  the  area  achieved 
attainment  is  an  important  factor  to  be 
considered  when  determining  the  proper 
future  RVP  of  gasoline  in  a  redesignated 
area.  By  today's  action  EPA  does  not 
intend  to  presume  that  a  certain  RVP 
level  is  required  for  a  redesignated  area. 
Rather,  the  Agency  intends  to  leave  the 
determination  on  gasoline  RVP  to  that 
time  when  the  redesignation  occurs. 
Given  that  a  redesignated  area  would 
recently  have  been  in  nonattainment  for 
ozone,  it  is  proper  to  continue  the  prior 
RVP  level  until  a  determination  is  made 
regarding  the  proper  future  RVP 
standard  for  the  redesignated  area. 

For  the  reasons  indicated  above,  EPA 
intends  to  make  no  change  to  the  rule  as 
proposed.  The  volatility  standard  for  the 
gasoline  in  an  area  which  is 
redesignated  attainment  will  remain  7.8 
psi  RVP  until  the  area  completes  and 
has  approved  by  EPA  a  maintenance 
plan  showing  which  contains  9.0  psi 
RVP  fuel  requirements.  When  an  area  is 
redesignated  nonattainment.  the 
volatility  level  of  the  gasoline  will  stay 
at  9.0  psi  RVP  unless  and  until  EPA 
promulgates  a  change.  Other  changes 
may  be  requested  by  the  state,  as 
described  in  the  preamble  for  the 
proposal. 

F.  Petitions  for  Rulemaking 

In  the  preamble  to  the  May  NPRM,  the 
Agency  indicated  its  belief  that  this 
rulemaking  was  a  satisfactory  resolution 
of  the  concerns  raised  by  the  American 
Public  Transit  Association  (API  A)  and 
the  National  Council  of  Farmer 
Cooperative  (NCFC)  in  their  petitions 
regarding  the  existing  urban  bus 
particulate  standard  and  gasoline 
volatility  standard  regulations.  APTA 
spoke  at  the  public  hearing  held  for  this 
rulemaking  and  stated,  "APTA  also 
support  EPA's  position  that 
implementation  of  the  changes  directed 
by  Congress  resolves  the  concerns 
raised  by  APTA  in  its  petition.  APTA  is 
satisfied  that  its  concerns  have  been 
addressed  in  both  the  legislation  and  in  • 
the  proposed  implementing  rulemaking. 
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State  of  Kansas  Department  of  Health 
and  Environment  and  the  Mid-America 
Regional  Council  all  expressed  strong 
support  for  EPA's  position  on  this  issues. 
Their  comments  describe  the  recent 
request  by  the  states  of  Missouri  and 
Kansas  for  redesignation  of  the  bi-state 
Kansas  City  region  as  an  attainment 
area  for  ozone.  They  also  indicate  that 
the  Kansas  City  maintenance  plans  rely 
heavily  upon  the  continued  availability 
of  7.8  psi  RVP  gasoline  after 
redesignation  to  project  attainment  for 
10  years. 

NCFC  is  correct  that  the  RVP  of  the 
fuel  being  used  while  the  area  achieved 
attainment  is  an  important  factor  to  be 
considered  when  determining  the  proper 
future  RVP  of  gasoline  in  a  redesignated 
area.  By  today's  action  EPA  does  not 
intend  to  presume  that  a  certain  RVP 
level  is  required  for  a  redesignated  area. 
Rather,  the  Agency  intends  to  leave  the 
determination  on  gasoline  RVP  to  that 
time  when  the  redesignation  occurs. 
Given  that  a  redesignated  area  would 
recently  have  been  in  nonattainment  for 
ozone,  it  is  proper  to  continue  the  prior 
RVP  level  until  a  determination  is  made 
regarding  the  proper  future  RVP 
standard  for  the  redesignated  area. 

For  the  reasons  indicated  above,  EPA 
intends  to  make  no  change  to  the  rule  as 
proposed.  The  volatility  standard  for  the 
gasoline  in  an  area  which  is 
redesignated  attainment  will  remain  7.8 
psi  RVP  until  the  area  completes  and 
has  approved  by  EPA  a  maintenance 
plan  showing  which  contains  9.0  psi 
RVP  fuel  requirements.  When  an  area  is 
redesignated  nonattainment.  the 
volatiUty  level  of  the  gasoline  will  stay 
at  9.0  psi  RVP  unless  and  until  EPA 
promulgates  a  change.  Other  changes 
may  be  requested  by  the  state,  as 
described  in  the  preamble  for  the 
proposal. 

F.  Petitions  for  Rulemaking 

In  the  preamble  to  the  May  NPRM.  the 
Agency  indicated  its  belief  that  this 
rulemaking  was  a  satisfactory  resolution 
of  the  concerns  raised  by  the  American 
Public  Transit  Association  (APTAl  and 
the  National  Council  of  Farmer 
Cooperative  (NCFC)  in  their  petitions 
regarding  the  existing  urban  bus 
particulate  standard  and  gasoline 
volatility  standard  regulations.  APTA 
spoke  at  the  public  hearing  held  for  this 
rulemaking  and  stated,  "APTA  also 
support  EPA's  position  that 
implementation  of  the  changes  directed 
by  Congress  resolves  the  concerns 
raised  by  APTA  in  its  petition.  APTA  is 
satisfied  that  its  concerns  have  been 
addressed  in  both  the  legislation  and  in  • 
the  proposed  implementing  rulemaking. 
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and  we  accept  EPA's  plan  to  take  no 
action  beyond  this  rulemaking  proposed 
on  May  29. 1991  in  response  to  APTA's 
petition."  '  APTA  repeated  this  support 
in  its  written  comments.  NCFC  did  not 
object,  stating  that  the  NPRM  responded 
positively  to  its  petition.*  Thus,  as 
indicated  in  the  proposal.  EPA  intends 
to  take  no  further  action  in  response  to 
the  above  petitions. 

C.  1993  Urban  Bus  Standards 

Two  commentors,  APTA  and  the 
Flexible  Corporation,  have  requested  a 
change  to  the  evaporative  emissions 
provisions  applicable  to  heavy-duty 
vehicles  equipped  with  methanol-fueled 
diesel  engines  (including  buses).  Their 
concerns  were  based  on  the  claimed 
inability  of  bus  manufacturers  to  test  for 
such  emissions  and  on  claimed 
hardware  Umitations  with  evaporative 
emissions.  Today's  rulemaking. 
however,  merely  delays  the  current  1991 
model  year  urban  bus  particulate  matter 
standard  until  1993  and  makes  no 
changes  to  any  other  emission 
requirements.  As  the  commenters 
concerns  are  outside  the  scope  of  this 
rulemaking,  EPA  is  taking  no  action  on 
them  in  this  rulemaking. 

APTA  also  expressed  concern  that  the 
model  year  1993  PM  standard  for  urban 
buses  was  ambiguous.  APTA  appeared 
to  request  that  it  be  clarified  to  refer  to 
heavy  heavy-duty  engines.  However,  as 
noted  in  the  proposal,  EPA  has  deferred 
consideration  of  the  1993  PM  standard 
for  buses  to  a  subsequent  rulemaking 
implementing  the  various  additional 
provisions  of  the  Act  applicable  to 
buses.  The  APTA  comment  will  be 
considered  at  that  time. 

//.  Nonconformance  Penalties 

EPA  has  received  comments 
requesting  an  increase  in  the 
Nonconformance  Penalties  (NCPs) 
charged  inanufacturers  who  cannot 
comply  with  the  1993  Urban  Bus 
Particulate  Matter  (PM)  standard  from 
the  Flxible  Corporation,  a  manufacturer 
of  urban  buses,  and  APTA,  an 
organization  which  represents  bus 
operators.  As  stated  in  the  preamble,  the 
1993  petroleum-fueled  Urban  Bus  PM 
NCP  was  based  on  the  use  of  trap 
technology.  Both  of  the  commenters 
agreed  that  this  basis  was  proper,  but 
felt  that  the  actual  costs  were  higher 
than  estimated. 


'  Record  of  Public  Hearing  held  June  17. 1991  at 
Ann  Arbor,  pp.  10-11;  Docket  Item  «IV-F-1. 

•  letter  from  R.  Thomas  Van  Arsdall  Vice 
President.  Agricultural  Inputs  and  Services,  for  the 
National  Council  of  Farmers  Cooperatives  to 
William  K.  Rciliy  dated  July  17. 1991.  Docket  Item 
No.  lV-D-0*. 


Flexible  stated  that  it  "must  take  issue" 
with  EPA's  assertion  that  the  Agency 
must  base  the  costs  on  the  NCPs 
promulgated  during  the  NCP  III 
rulemaking  because  no  better  cost 
estimates  are  available.  Flxible  went  on 
to  state  that  particulate  trap 
manufacturers  were  "quoting  prices  for 
particulate  traps  in  an  approximate 
range  of  $10,000  to  $12,000"  and  asserted 
that  "actual  market  prices  being  quoted 
in  1991  are  a  much  more  reliable 
indicator  of  future  costs  than  cost 
estimates  made  in  1987".  APTA  stated 
that  "(cost]  estimates  set  forth  by  EPA 
are  not  in  line  with  current  trap  quotes 
from  engine  manufacturers  for  certified 
engine/trap  packages"  and  stated  that 
traps  cost  "between  $14,900  and 
$17,000".  APTA  also  stated  that  EPA's 
cost  estimates  "do  not  include  trap 
mounting  brackets,  hardware,  tailpipes, 
tailpipe  support  hangers  and  other 
related  parts"  and  that  the  cost  for  these 
items  is  "approximately  $500." 

The  costs  used  in  the  proposal,  as 
stated  there,  were  developed  during  the 
NCP  III  rulemaking  in  1990,  not  1987,  as 
stated  by  Flxible.  NCP  parameters  are 
meant  to  reflect  the  costs  of  compliance 
at  the  time  an  emission  standard  comes 
into  effect  and  include,  among  other 
things,  the  understanding  that 
development  work  is  complete  and 
production  is  at  full  volume  for  the 
intended  market.  The  information 
provided  by  the  commenters  considered 
the  costs  as  they  exist  today,  when 
development  is  ongoing,  production 
volume  is  very  small  and  trap 
manufacturers  are  facing  largely 
unknown  risks  in  terms  of  in-use 
durability  and  warranty  replacement 
costs.  The  commenters  did  not  provide  a 
hardware  specific  breakdown  of  their 
costs  or  extrapolate  current  costs  to  the 
1993  model  year.  EPA  expects  trap  costs 
to  decUne  substantially  as  in-use 
experience  is  accumulated  and  cost 
retjuction  techniques  are  applied. 
Therefore,  EPA  believes  that  the 
commenters  have  not  provided 
sufficient  detail  to  persuade  EPA  to 
revise  the  cost  information  pertaining  to 
particulate  traps  for  Urban  Buses  in 
1993. 

APTA  commented  that  EPA  did  not 
include  mounting  brackets,  hardware, 
tailpipes,  tailpipe  support  hangers  and 
other  related  parts.  During  the  NCP  III 
Final  Rule,  EPA  estimated  these  costs  in 
the  document  "Reanalysis  of  the 
Nonconformance  Penalty  Rates  for  1991 
and  Later  Model  Year  Urban  Bus  Engine 
Particulate  Matter  (PM)  Standard"  (see 
docket  EN-«7-^2,  Item  IV-B-I).  In  that 
document  the  Agency  stated  that  it 
"*  *  *  estimates  that  the  average  cost 


[of  stainless  steel  containers  and 
associated  piping)  is  $75  and  that  the 
high  cost  is  $100. '  (p.  4)  This  cost  does 
not  include  the  cost  of  tailpipes,  tailpipe 
support  hangers,  or  any  other  hardware 
currently  used  on  urban  buses  since 
those  costs  are  not  costs  incurred  as  a 
direct  result  of  the  more  stringent 
standard  but  are  costs  which  are  now 
being  incurred  by  manufacturers  for 
non-trap  exhaust  configurations. 

Therefore,  the  Agency  has  determined 
that  the  NCP  provisions  should  be 
retained  as  proposed. 

III.  Content  of  the  Rule 

As  described  above,  the  only 
substantive  change  to  the  proposed 
regulations  in  response  to  the  comments 
received  on  the  NPRM  is  the  deletion  of 
the  pump  labeling  requirement  for 
ethanol  blends.  With  the  exception  of 
this  change,  the  regulations  finalized 
today  are  substantially  the  same  as 
those  proposed  in  May,  with  certain 
clarifications  in  the  language.  The 
following  section  describes  the  new 
regulations;  a  more  thorough 
understanding  of  the  rationale  for  these 
changes  may  be  found  in  the  NPRM.* 

A.  Urban  Bus  Particulate  Matter 
Emissions  Standards 

Today  EPA  is  finalizing  a  particulate 
emission  standard  of  0.25  g/BHP-hr  for 
all  1991  and  1992  model  year  heavy-duty 
diesel  engines  used  on  urban  buses.  The 
0.10  g/BHP-hr  particulate  emission 
standard  for  heavy-duty  diesel  engines 
used  on  urban  uses  which  was  in  place 
for  1991  is  being  delayed  until  model 
year  1993.  These  standards  will  be 
implemented  in  the  same  manner  as 
previous  heavy-duty  standards, 
including  without  limitation  the 
averaging,  trading  and  banking  program 
under  40  CFR  parts  86.091-15  and 
86.094-15,  and  the  heavy-duty  exhaust 
test  procedures  under  40  CFR  part  86. 
subpart  D. 

Today's  final  rule  will  change  the 
petroleum-fueled  urban  bus  particulate 
nonconformance  penalty  (NCP) 
promulgated  under  the  NCP  III  Final 
Rule  (55  FR  46622,  November  5, 1990;  40 
CFR  86.1105-87)  to  be  consistent  with 
the  delay  of  the  0.10  g/BHP-hr 
particulate  standard  from  the  1991  to  the 
1993  model  year.  EPA  will  apply  the 
NCPs  and  NCP  parameters  which  are 
applicable  to  1991  and  future  model  year 
petroleum-fueled  heavy-duty  diesel 
engines  not  used  in  urbran  buses  to 
model  year  1991  and  1992  heavy-duty 
diesel  engines  used  in  urban  buses  as 
well. 


>  56  FR  2424Z  (May  »  19011 
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A  revised  set  of  NCP  parameters  is 
also  finalized  today  for  the  1993 
petroleum-fueled  urban  bus  particulate 
standard.  The  upper  limit  of  emissions 
permitted  for  buses  which  are  unable  to 
meet  the  new  standard  will  be  the 
previous  standard.  0.25  g/BHP-hr.  COCm, 
and  COCjw  (the  average  cost  of  control 
and  ninetieth  percentile  cost  of  control, 
respectively)  are  changed  to  $4,020  and 
4,535,  respectively.  The  average 
marginal  cost  of  control  in  dollars  per 
emission  unit  reduction  (MCm)  will 
remain  $22,971  per  g/BHP-hr  because 
the  marginal  cost  of  adding  the  least 
cost  effective  piece  of  hardware  is  still 
the  marginal  cost  of  adding  a  trap.  Since 
trap  technology  is  still  being  used  as  the 
benchmark  for  these  calculations,  the 
factor  used  to  calculate  the  ninetieth 
percentile  marginal  cost  of  control  from 
the  average  marginal  cost  of  control  (F) 
remains  1.2.  The  factor  used  to 
determine  the  engineering  and 
development  component  of  the  NCP  for 
refund  purposes  is  changed  to  0.02  to 
reflect  the  portion  of  the  new  COCso 
which  is  attributed  to  Rxed  costs. 

B.  EPA  Gasoline  Volatility  Program 

1.  Standards 

Today,  EPA  is  eliminating  federal  sub- 
9.0  psi  requirements  for  those  areas 
where  EPA  no  longer  has  the  authority 
to  adopt  such  levels.  More  specifically, 
EPA  is  setting  the  Phase  II  RVP  limit  for 
gasoline  at  9.0  psi  in  all  areas  not 
designated  ozone  nonattainment  as  a 
result  of  the  redesignations  required  by 
section  107(d)(4)(A)(ii)  of  the  CAA. 
(Designations  are  codified  in  volume  40 
of  the  Code  of  Federal  Regulations 
(CFR)  part  81;  the  notice  designating  the 
areas  pursuant  to  section  107(d)(4)(A)(ii) 
can  be  found  at  56  FR  56694,  November 
6,1991) 

No  change  is  being  made  in  the 
federal  RVP  limit  for  gasoline  sold  in 
areas  designated  ozone  nonattainment 
pursuant  to  section  107(d)(4)(A)(ii)  of  the 
Act.  This  means  that  sub-9.0  psi  RVP 
gasoline  will  be  required  only  in  areas 
which  are  designated  nonattainment  for 
ozone  and  which  are  in  states  with  a  7.8 
psi  RVP  standard  pursuant  to  the  Phase 
II  final  rule  (55  FR  23659,  June  11, 1990). 

EPA  will  rely  on  states  to  initiate 
changes  to  the  EPA  program  which  they 
believe  will  enhance  local  air  quality 
and/or  increase  the  economic  efficiency 
of  the  program,  within  the  statutory 
limits.  EPA  received  strong 
endorsements  of  this  strategy  from  some 
of  the  states  affected  (Docket  entries  IV- 
D-01.  04.  05  and  06). 


2.  Ethanol  Blends 

EPA  is  revising  its  regulations  to 
require  the  use  of  denatured,  anhydrous 
ethanol  as  a  specific  condition  for  the 
one  psi  allowance  for  ethanol  blends. 
However,  EPA  is  not  making  any  change 
to  the  current  requirement  that  the  blend 
contain  between  9  and  10  percent 
ethanol  (by  volume),  excluding  the 
denaturing  agent,  to  obtain  the  one  psi 
allowance.  A  slight  change  has  been 
made  to  the  language  proposed  in  the 
May  29. 1991  NPRM  to  avoid  confusion 
over  calculation  of  the  9  percent  ethanol 
concentration.  The  proposed  definition 
of  ethanol  has  been  removed,  and  an 
explicit  requirement  for  use  of 
denatured  anhydrous  ethanol  added  to 
§  80.27(d)(2).  TTiis  more  clearly  reflects 
the  agency's  intent,  as  described  in  56 
FR  24245  May  29, 1991).  As  stated  in  the 
preamble,  in  order  to  qualify  for  the  one 
psi  allowance,  at  least  9  percent  of  the 
blend  must  be  pure  ethanol  (excluding 
the  denaturing  agent).  The  denaturing 
agent,  while  required,  is  not  a  part  of  the 
required  9  percent. 

For  example,  if  100  gallons  of  gasoline 
contains  10  gallons  (10  percent) 
denatured  ethanol,  and  the  10  gallons  of 
denatured  ethanol  is  comprised  of  90 
percent  (9  gallons)  ethanol  and  10 
percent  (1  gallon)  denaturant,  the  fuel 
would  qualify  for  the  special  regulatory 
treatment,  since  the  amount  of  ethanol 
would  be  9  percent  (9  gallons)  of  the  100 
gallon  volume.  If,  however,  the  10 
gallons  of  denatured  ethanol  contained 
in  the  100  gallon  volume  of  gasoline  is 
comprised  of  80  percent  (8  gallons) 
ethanol  and  20  percent  (2  gallons) 
denaturant  the  gasoline  would  not 
qualify,  since  the  amount  of  ethanol 
would  be  only  8  percent  (8  gallons)  of 
the  100  gallon  volume  of  gasoline. 

As  discussed  above,  in  response  to 
comments  received  from  RFA,  EPA  has 
deleted  the  ethanol  pump  labeling 
requirement. 

A  new  defense  against  liability  for 
violation  of  the  ethanol  blend  RVP 
requirements  is  included  in  this  package. 
This  defense  is  for  a  distributor,  blender, 
marketer,  reseller,  carrier,  retailer,  or 
wholesale  purchaser-consumer  who  can 
demonstrate  that  the  gasoline  portion  of 
an  ethanol  blend  meets  the  applicable 
RVP  standard,  that  the  ethanol  does  not 
exceed  its  waiver  condition  under 
section  211(f)(4),  and  that  no  additional 
alcohol  or  other  additive  has  been 
added  to  increase  the  volatility  of  the 
ethanol  portion  of  the  blend.  This 
defense  will  provide  protection  from 
liability  if  the  volatility  of  an  ethanol 
blend  exceeds  the  exemption  standard 
when  all  requirements  of  the  statute 
have  been  met.  EPA  believes  that  this 


statutorily  mandated  defense  is  in 
addition  to  and  does  not  supersede  any 
of  the  defenses  currently  contained  in 
the  regulations  and  therefore  has  made 
no  changes  to  the  other  defenses. 

Pursuant  to  this  final  rule,  EPA  is 
allowing  a  party  to  demonstrate  the 
elements  of  the  new  defense  by 
production  of  a  certification  from  the 
facility  from  which  the  gasoline  was 
received.  EPA  believes  this  defense  is 
limited  to  ethanol  blends  which  meet  the 
minimum  9  percent  requirement  in  the 
regulations  and  the  maximum  10  percent 
requirement  in  the  waivers  under 
section  211(f)(4).  Thus  a  certificate 
which  otherwise  meets  the  requirements 
of  the  regulations  does  not  establish  a 
defense  for  gasoline  containing  ethanol 
outside  these  percentages. 

Today's  final  rule  specifies  when  a 
certification  will  be  considered 
acceptable  to  the  Administrator  for 
purposes  of  establishing  this  new 
defense.  The  certifications  will  have  to 
contain  the  information  called  for  in  the 
statute,  and  must  have  been  supplied  by 
the  facihty  from  which  the  gasoline  was 
received.  For  retailers  or  wholesale 
purchaser-consumers,  a  defense  based 
on  certifications  will  be  acceptable  only 
if  all  the  gasoline  in  the  tank  where  a 
violation  is  detected  is  covered  by  such 
certifications.  For  distributors,  blenders, 
marketers,  resellers  and  carriers,  a 
certification  will  be  accepted  as  a 
defense  to  a  violation  detected  at  that 
facility  only  if  it  is  supported  by 
evidence  of  an  ongoing  program  to 
verify  the  accuracy  of  such 
certifications,  such  as  a  periodic 
sampling  and  testing  program  conducted 
by  such  person  or  on  the  facility's 
behalf  In  addition,  no  certification  will 
be  accepted  if  the  party  at  whose 
facility  the  violation  is  detected  has 
reason  to  believe  the  certification  is  not 
accurate. 

In  effect,  production  of  an  acceptable 
certification  or  certifications  replaces 
one  element  of  a  defense  under  EPA's 
current  regulations,  the  requirement  that 
a  party  prove  he  or  she  did  not  cause  the 
violation.  A  party,  however,  is  not 
limited  to  providing  such  certification  to 
meet  the  new  defense.  The  party  may 
also  demonstrate  the  defense  elements 
by  other  evidence  acceptable  to  the 
Administrator.  EPA  will  evaluate  such 
other  evidence  on  a  case  by  case  basis 
to  determine  whether  it  is  sufficient  to 
establish  that  the  defense  elements  have 
been  met. 

3.  Regulatory  Control  Period  and 
Regulated  forties 

EPA  has  not  made  structural  dianges 
to  the  enforcement  periods  or  timing 
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statutorily  mandated  defense  is  in 
addition  to  and  does  not  supersede  any 
of  the  defenses  currently  contained  in 
the  regulations  and  therefore  has  made 
no  changes  to  the  other  defenses. 

Pursuant  to  this  Tinal  rule,  EPA  is 
allowing  a  party  to  demonstrate  the 
elements  of  the  new  defense  by 
production  of  a  certification  from  the 
facility  from  which  the  gasoline  was 
received.  EPA  believes  this  defense  is 
limited  to  ethanol  blends  which  meet  the 
minimum  9  percent  requirement  in  the 
regulations  and  the  maximum  10  percent 
requirement  in  the  waivers  under 
section  211(f)(4).  Thus  a  certificate 
which  otherwise  meets  the  requirements 
of  the  regulations  does  not  establish  a 
defense  for  gasoline  containing  ethanol 
outside  these  percentages. 

Today's  final  rule  specifies  when  a 
certification  will  be  considered 
acceptable  to  the  Administrator  for 
purposes  of  establishing  this  new 
defense.  The  certifications  will  have  to 
contain  the  information  called  for  in  the 
statute,  and  must  have  been  supplied  by 
the  facility  from  which  the  gasoline  was 
received.  For  retailers  or  wholesale 
purchaser-consumers,  a  defense  based 
on  certifications  will  be  acceptable  only 
if  all  the  gasoline  in  the  tank  where  a 
violation  is  detected  is  covered  by  such 
certifications.  For  distributors,  blenders, 
marketers,  resellers  and  carriers,  a 
certification  will  be  accepted  as  a 
defense  to  a  violation  detected  at  that 
facility  only  if  it  is  supported  by 
evidence  of  an  ongoing  program  to 
verify  the  accuracy  of  such 
certifications,  such  as  a  periodic 
sampling  and  testing  program  conducted 
by  such  person  or  on  the  facility's 
behalf.  In  addition,  no  certification  will 
be  accepted  if  the  party  at  whose 
facility  the  violation  is  detected  has 
reason  to  believe  the  certification  is  not 
accurate. 

In  effect,  production  of  an  acceptable 
certification  or  certifications  replaces 
one  element  of  a  defense  under  EPA's 
current  regulations,  the  requirement  that 
a  party  prove  he  or  she  did  not  cause  the 
violation.  A  party,  however,  is  not 
limited  to  providing  such  certification  to 
meet  the  new  defense.  The  party  may 
also  demonstrate  the  defense  elements 
by  other  evidence  acceptable  to  the 
Administrator.  EPA  will  evaluate  such 
other  evidence  on  a  case  by  case  basis 
to  determine  whether  it  is  sufficient  to 
establish  that  the  defense  elements  have 
been  met. 

3.  Regulatory  Ckmtrol  Period  and 
Regulated  Parties 

EPA  has  not  made  structural  changes 
to  the  enforcement  periods  or  timing 
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contained  in  the  regulations  Pursuant  to 
the  statutory  requirements,  EPA  has 
expanded  the  group  of  regulated  parties 
during  the  high  ozone  season  to  include 
"any  person"  *.  The  regulatory  control 
period  remains  as  under  Phase  II 
volatility  control:  May  1  through 
September  15.  Additionally,  as  under  the 
Phase  II  program,  "[ejnforcement  is 
delayed  until  June  1  at  the  beginning  of 
the  control  season  for  end-users  [retail 
outlets,  wholesale  purchaser-consumer 
and  other  consumers]  to  prevent  outlets 
with  slower  turnover  from  needing 
advance  supplies  to  RVP  controlled 
gasoline  from  suppliers  over  which  they 
often  have  little  control"  (June  11, 1990; 
55  CFR  23659).  Thus  the  "high  ozone 
season"  statutory  prohibitions  on  all 
persons  apply  June  1  to  September  15 
but  EPA  has  retained  control  over 
suppliers  from  May  1  through  June  1. 
EPA  believes  that  this  regulatory 
scheme  best  ensures  that  gasoline  is 
available  when  needed  without 
unnecessary  burdens  on  small  retailers. 

IV.  Environmental  and  Economic  Impact 

Environmental  and  economic  impact 
estimates  remain  unchanged  from  those 
described  in  the  proposal,  and  are 
summarized  below. 

A.  Urban  Bus  Particulate  Matter 
Emissions  Standard 

For  the  two  years  1991  and  1992, 
during  which  new  urban  buses 
purchased  and  placed  in  service  will  be 
required  to  comply  with  a  particulate 
emission  standard  of  0.25  g/BHP-hr 
rather  than  0.10  g/BHP-hr,  the  increase 
in  national  urban  diesel  particulate 
emissions  was  estimated  to  be  no  more 
than  70  tons  in  1991  and  140  tons  in  1992. 
Relative  to  the  total  urban  diesel 
particulate  inventory  of  approximately 
70,000  tons,  the  overall  effect  will  be 
small. 

Changes  in  bus  particulate  emissions 
standards  contained  in  this  action  could 
impact  new  vehicle  price  and  perhaps 
vehicle  operating  costs  due  to  changes 
in  fuel  economy  and  maintenance 
requirements.  "The  relaxed  standard  will 
permit  lower  costs  for  the  bus  engine 
manufacturers  in  model  years  1991  and 
1992.  Although  it  was  earlier  assumed 
that  trap  oxidizers  would  be  used  to 
meet  the  0.10  g/BHP-hr,  it  is  currently 
unclear  what  technology  would  have 
been  used  to  meet  the  standard  in  1991. 
It  is  therefore  also  unclear  exactly  how 
much  savings  will  be  realized  due  to  this 
change.  However,  for  a  bus  which  is  no 
longer  required  to  have  a  trap,  the 


•  Section  211(h)(1)  of  the  aean  Air  Act.  42  U.S.C. 

7545(h)(1). 


savings  could  exceed  several  thousand 
dollars  per  bus. 

B.  EPA  Gasoline  Volatility  Program 

As  described  in  the  proposal,  the 
changes  made  today  in  the  volatility 
regulations  are  not  expected  to  have  a 
detrimental  effect  on  the  health  of  those 
living  in  the  areas  affected.  The  areas 
affected  by  the  changes  promulgated 
today  are  already  in  attainment  of  the 
ozone  standard  without  the  benefit  of 
sub-9.0  psi  RVP  fuel.  Additionally,  9.0 
psi  gasoline  itself  has  a  lower  volatility 
than  gasoline  at  previous  uncontrolled 
volatility  levels. 

EPA  believes  that  the  economic 
effects  of  the  changes  promulgated 
today  in  the  volatility  regulations  will  be 
small.  As  fully  discussed  in  the 
rulemaking  for  the  Phase  II  volatility 
controls,  it  may  be  more  economical  for 
large  refineries  to  market  gasoline  with 
only  one  RVP  in  a  limited  geographical 
area.  This  reduced  cost  derives  from  the 
simplification  which  results  from  only 
having  to  produce,  store  and  distribute 
one  type  of  product.  Therefore,  some 
refiners  may  continue  to  make  7.8  psi 
RVP  fuel  for  attainment  areas  in  a  given 
geographic  area  if  7.8  psi  RVP  fuel  is 
required  in  adjacent  nonattainment 
areas.  Those  refiners  marketing  9.0  psi 
RVP  fuel  will  realize  a  cost  savings  of 
approximately  1.1  cents  per  gallon  if 
they  no  longer  have  to  make  7.8  psi  fuel. 
EPA  does  not  believe  any  great  overall 
change  in  refinery  operations  or  costs 
will  occur  as  a  result  of  this  regulation. 
Any  change  will  be  positive  for  affected 
refiners  and  should  result  in  lower  costs 
to  their  customers. 

V.  Statutory  Authority 

The  statutory  authority  for  the 
regulations  announced  today  is  granted 
to  EPA  by  sections  114,  202,  206,  211(c), 
211(h)  and  301(a)  of  the  Clean  Air  Act, 
as  amended. 

VI.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
n'.ust  judge  whether  a  regulation  is 
"major"  and  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy  in 
excess  of  $100  million,  have  a  significant 
adverse  impact  on  competition, 
investment,  employment  or  innovation, 
or  result  in  a  major  price  increase.  The 
two  elements  of  this  rulemaking 
package,  individually  and  together,  do 
pot  constitute  major  rules  according  to 
these  criteria.  In  fact,  as  discussed 
above,  the  elements  of  this  rulemaking 
package  will  reduce  the  cost  of 
compliance  with  already  existing  rules 


for  certain  industrial  sectors.  Therefore, 
I  have  determined  that  this  final  rule 
does  not  constitute  a  "major"  regulation. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  0MB  and  EPA  response 
to  those  comments  have  been  placed  in 
the  public  docket  for  this  rulemaking. 

VII.  Compliance  With  the  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  the  Administrator  is 
required  to  certify  that  a  regulation  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities.  There  will  not  be  a 
significant  impact  on  a  substantial 
number  of  small  business  entities  due  to 
the  new  PM  standards  since  none  of  the 
engine  manufacturers  which  will  be 
affected  by  these  regulations  are  small 
business  entities  and  any  effect  of  this 
regulation  would  be  beneficial.  The 
changes  in  the  volatility  controls  may 
have  a  significant  beneficial  impact  on 
some  smaller  refiners.  For  these  reasons, 
I  certify  that  the  rules  contained  in  this 
final  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

VIII.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq.,  EPA  must 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  substantially 
the  same  information  from  10  or  more 
non-Federal  respondents.  This  final  rule 
does  not  create  any  new  information 
requirements  or  contain  any  new 
information  collection  activities. 

IX.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Subjects 

40  CFR  Part  80 

Fuel  additives  Gasoline,  Imports. 
Labeling.  Motor  vehicle  pollution. 
Penalties.  Reporting  and  recordkeeping 
requirements. 
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40  CFR  Part  86 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Incorporation  by  reference. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  7. 1991. 
William  K.  ReiUy. 

Administrator. 

Appendix  to  Preamble.— Table  of 
Changes  Made  to  Varkxjs  Sections 
OF  40  CFR 
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For  the  reasons  set  forth  in  the 
preamble,  parts  80  and  86  of  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  AOOmVES 

1.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows: 


Autberity:  Sections  Hi.  ZlMc).  211(h)  and 
301(a)  of  the  Clean  Air  Act  as  amended.  42 
U.S.C.  7414,  7545(c),  7545(h)  and  7601(a). 

2.  Section  80.2  is  amended  by  adding 
new  paragraphs  (cc)  and  (dd)  to  read  as 
follows: 

§SOJt    Definittons. 

***** 

(cc)  Designated  Volatility 
Nonattainment  Area  means  any  area 
designated  as  being  in  nonattainment 
with  the  National  Ambient  Air  Quality 
Standard  for  ozone  pursuant  to 
rulemaking  imder  section  107(d)(4)(A)(ii) 
of  the  Clean  Air  Act 

(dd)  Designated  Volatility  Attainment 
Area  means  an  area  not  designated  as 
being  in  nonattainment  with  the 
National  Ambient  Air  Quality  Standard 
for  ozone  pursuant  to  rulemaking  imder 
section  107{dl(4)(A)(ii)  of  the  Clean  Air 
Act. 

3.  Section  80.27  Is  amended  by 
removing  paragraph  (a)(1)  preceding  the 
table,  redesignating  paragraph  (a) 
heading  and  introductory  text  as 
paragraph  (a)(l}  and  revising  it.  revising 
the  text  of  paragraph  (a)(2)  preceding 
the  table,  adding  a  heading  and  footnote 
to  the  table  in  paragraph  (a)(2),  and 
revising  paragraph  (d)  to  read  as 
follows: 

S  80.27    Controls  and  prohibitions  on 
gatotine  votatiHty. 

(a)(1)  Prohibited  activities  in  1991. 
During  the  1991  regulatory  control 
periods,  no  refiner,  importer,  distributor, 
reseller,  carrier,  retailer  or  wholesale 
purchaser-consumer  shall  sell,  offer  for 
sale,  dispense,  supply,  offer  for  supply, 
or  transport  gasoline  whose  Reid  vapor 
pressure  exceeds  the  applicable 
standard.  As  used  in  this  section  and 
§  80.28,  "applicable  standard"  means 
the  standard  listed  in  this  paragraph  for 
the  geographical  area  and  time  period  in 
which  the  gasoline  is  intended  to  be 
dispensed  to  motor  vehicles  or,  if  such 
area  and  time  period  cannot  be 
determined,  the  standard  listed  in  this 
paragraph  that  specifies  the  lowest  Reid 
vapor  pressure  for  the  year  in  which  the 
gasoline  is  being  sampled.  As  used  in 
this  section  and  S  80.28.  "regulatory 
control  periods"  mean  June  1  to 
September  15  for  retail  outlets  and 
wholesale  purchaser-consumers  and 
May  1  to  September  15  for  all  other 
facilities. 
***** 

(2)  Prohibited  activities  in  1992  and 
beyond.  During  the  1992  and  later  high 
ozone  seasons  no  person,  including 
without  limitation,  no  retailer  or 
wholesale  purchaser-consumer,  and 
during  the  1992  and  later  regulatory 


control  periods,  no  refiner,  importer, 
distributor,  reseller,  or  carrier  shall  sell, 
offer  for  sale,  dispense,  supply,  offer  for 
supply,  transport  or  introduce  into 
commerce  gasoline  whose  Reid  vapor 
pressure  exceeds  the  applicable 
standard.  As  used  in  this  section  and 
S  80.28.  "applicable  standard"  means: 

(i)  9.0  psi  for  all  designated  volatility 
attainment  areas;  and 

(ii)  The  standard  listed  in  this 
paragraph  for  the  state  and  time  period 
in  which  the  gasoline  is  intended  to  be 
dispensed  to  motor  vehicles  for  any 
designated  volatility  nonattainment  area 
within  such  State  or.  if  such  area  and 
time  period  cannot  be  determined,  the 
standard  listed  in  this  paragraph  that 
specifies  the  lowest  Reid  vapor  pressure 
for  the  year  in  which  the  gasoline  is 
sampled.  Designated  volatility 
attainment  and  designated  volatility 
nonattainment  areas  and  their  exact 
boundaries  are  described  in  40  CFR  part 
81,  or  such  part  as  shall  later  be 
designated  for  that  purpose.  As  used  in 
this  section  and  §  80.27,  "high  ozone 
season"  means  the  period  from  June  1  to 
September  15  of  any  calendar  year  and 
"regulatory  control  period"  means  the 
period  from  May  1  to  September  15  of 
any  calendar  year. 

Applicable  Standards  '  1 992  and 
Subsequent  Years 


*  Standards  are  expressed  m  pounds  per  square 
inch  (psi) 


(d)  Special  provisions  for  alcohol 
blends.  (1)  Any  gasoline  which  meets 
the  requirements  of  paragraph  (d)(2)  of 
this  section  shall  not  be  in  violation  of 
this  section  if  its  Reid  vapor  pressure 
does  not  exceed  the  applicable  standard 
in  paragraph  (a)  of  this  section  by  more 
than  one  pound  per  square  inch  (1.0  psi). 

(2)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (d)(1)  of  this  section,  gasoline 
must  co'-'.ain  denatured,  anhydrous 
ethanol.  The  concentration  of  the 
ethanol.  excluding  the  required 
denaturing  agent,  must  be  at  least  9^ 
and  no  more  than  10%  (by  volume)  of  the 
gasoline.  The  ethanol  content  of  the 
gasoline  shall  be  determined  by  use  of 
one  of  the  testing  methodologies 
specified  in  appendix  F  to  this  part.  The 
maximum  ethanol  content  of  gasoline 
shall  not  exceed  any  applicable  waiver 
conditions  under  section  211(f)(4)  of  the 
Clean  Air  Act. 

(3)  Each  invoice,  loading  ticket,  bill  of 
lading,  delivery  ticket  and  other 
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control  periods,  no  refiner,  importer, 
distributor,  reseller,  or  carrier  shall  sell, 
offer  for  sale,  dispense,  supply,  offer  for 
supply,  transport  or  introduce  into 
commerce  gasoline  whose  Reid  vapor 
pressure  exceeds  the  applicable 
standard.  As  used  in  this  section  and 
§  80.28,  "applicable  standard"  means: 

(i)  9.0  psi  for  all  designated  volatility 
attainment  areas;  and 

(ii)  The  standard  listed  in  this 
paragraph  for  the  state  and  time  period 
in  which  the  gasoline  is  intended  to  be 
dispensed  to  motor  vehicles  for  any 
designated  volatility  nonattainment  area 
within  such  State  or,  if  such  area  and 
time  period  cannot  be  determined,  the 
standard  listed  in  this  paragraph  that 
specifies  the  lowest  Reid  vapor  pressure 
for  the  year  in  which  the  gasoline  is 
sampled.  Designated  volatility 
attainment  and  designated  volatility 
nonattainment  areas  and  their  exact 
boundaries  are  described  in  40  CFR  part 
81,  or  such  part  as  shall  later  be 
designated  for  that  purpose.  As  used  in 
this  section  and  §  80.27,  "high  ozone 
season"  means  the  period  from  June  1  to 
September  15  of  any  calendar  year  and 
"regulatory  control  period"  means  the 
period  from  May  1  to  September  15  of 
any  calendar  year. 

Applicable  Standards  '  1992  and 
Subsequent  Years 


■  Standards  are  expressed  m  pourxte  per  square 
inch  (psi). 


(d)  Special  provisions  for  alcohol 
blends.  (1)  Any  gasoline  which  meets 
the  requirements  of  paragraph  (d)(2)  of 
this  section  shall  not  be  in  violation  of 
this  section  if  its  Reid  vapor  pressure 
does  not  exceed  the  applicable  standard 
in  paragraph  (a)  of  this  section  by  more 
than  one  pound  per  square  inch  (1.0  psi). 

(2)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (d)(1)  of  this  section,  gasoline 
must  co'-'.ain  denatured,  anhydrous 
ethano).  The  concentration  of  the 
ethanol,  excluding  the  required 
denaturing  agent,  must  be  at  least  9^ 
and  no  more  than  10%  (by  volume)  of  thi; 
gasoline.  The  ethanol  content  of  the 
gasoline  shall  be  determined  by  use  of 
one  of  the  testing  methodologies 
specified  in  appendix  F  to  this  part.  The 
maximum  ethanol  content  of  gasoline 
shall  not  exceed  any  applicable  waiver 
conditions  under  section  211(f)(4)  of  the 
Clean  Air  Act. 

(3)  Each  invoice,  loading  ticket,  bill  of 
lading,  delivery  ticket  and  other 
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document  which  accompanies  a 
shipment  of  gasoline  containing  ethanol 
shall  contain  a  legible  and  conspicuous 
statement  that  the  gasoline  being 
shipped  contains  ethanol  and  the 
percentage  concentration  of  ethanol. 
*        *        •        •        * 

4.  Section  80.28  is  amended  by 
revising  paragraphs  (b)(1).  (b)(3),  (c)(1), 
(c)(4),  (d)(1).  (d)(4).  (e)(1).  (e)(2).  (e)(5). 
(f)(1).  (f)(2).  (0(4).  and  by  adding  a  new 
paragraph  (g)(8)  to  read  as  follows: 

§  80.28    Liability  for  violatiorw  of  gasoHfM 
volatility  controls  and  prohitMtions. 

«         *         *         •         * 

(b)  *  *  • 

(1)  The  carrier,  except  as  provided  in 
paragraph  (g)(1)  or  (g)(8)  of  this  section; 
and 

(3)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (g)(6)  or  (g)(8)  of 
this  section. 

(c)  *  *  * 

(1)  The  distributor  or  reseller,  except 
as  provided  in  paragraph  (g)(3)  or  (g)(8) 
of  this  section; 

4  •  *  •  « 

(4)  The  ethanol  blender  (if  any)  at 
those  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (g)(6)  or  (g)(8)  of 
this  section. 

(d)  •  ♦  • 

(1)  The  distributor,  except  as  provided 
in  paragraph  (g)(3)  or  {g)(8)  of  this 
section; 


(4)  The  ethanol  blender  (if  any)  at 
those  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (g)(6)  or  {g)(8)  of 
this  section. 

(e)  •  •  * 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (g)(5)  or  (g)(8)  of  this 
section; 

(2)  The  distributor  and/or  reseller  (if 
any),  except  as  provided  in  paragraph 
(g)(3)  or  (g)(8)  of  this  section: 
***** 

(5)  The  ethanol  blender  (if  any)  at 
those  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (g)(6)  or  (g)(8)  of 
this  section. 

(0*  *  * 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (g)(5)  or  (g)(8)  of  this 
section; 


(2)  The  distributor  (if  any),  except  as 
provided  in  paragraph  (g)(3)  or  (g)(8)  of 
this  section; 

•  *  «  «  • 

(4)  The  ethanol  blender  (if  any)  at 
those  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (g)(6)  or  (g)(8)  of 
this  section. 

(g)  •  *  * 

(8)  In  addition  to  the  defenses 
provided  in  paragraphs  (g)(1)  through 
(g)(6)  of  this  section,  in  any  case  in 
which  an  ethanol  blender,  distributor, 
reseller,  carrier,  retailer,  or  wholesale 
purchaser-consumer  would  be  in 
violation  under  paragraphs  (b),  (c).  (d), 
(e)  or  (f).  of  this  section,  as  a  result  of 
gasoline  which  contains  between  9  and 
10  percent  ethanol  (by  volume)  but 
exceeds  the  applicable  standard  by 
more  than  one  pound  per  square  inch 
(1.0  psi).  the  ethanol  blender,  distributor, 
reseller,  carrier,  retailer  or  wholesale 
purchaser-consumer  shall  not  be 
deemed  in  violation  if  such  person  can 
demonstrate,  by  showing  receipt  of  a 
certification  from  the  facility  from  which 
the  gasoline  was  received  or  other 
evidence  acceptable  to  the 
Administrator,  that: 

(i)  The  gasoline  portion  of  the  blend 
complies  with  the  Reid  vapor  pressure 
limitations  of  S  80.27(a);  and 

(ii)  The  ethanol  portion  of  the  blend 
does  not  exceed  10  percent  (by  volume); 
and 

(iii)  No  additional  alcohol  or  other 
additive  has  been  added  to  increase  the 
Reid  vapor  pressure  of  the  ethanol 
portion  of  the  blend. 

In  the  case  of  a  violation  alleged  against 
an  ethanol  blender,  distributor,  reseller, 
or  carrier,  if  the  demonstration  required 
by  paragraphs  {gM8)(!).  (ii),  and  (iii)  of 
this  section  is  made  by  a  certification,  it 
must  be  supported  by  evidence  that  the 
criteria  in  paragraphs  (g)(8)(i),  (ii),  and 
(iii)  of  this  section  have  been  met,  such 
as  an  oversight  program  conducted  by 
or  on  behalf  of  the  ethanol  blender, 
distributor,  reseller  or  carrier  alleged  to 
be  in  violation,  which  includes  periodic 
sampling  and  testing  of  the  gasoline  or 
monitoring  the  volatility  and  ethanol 
content  of  the  gasoline.  Such 
certification  shall  be  deemed  sufficient 
evidence  of  compliance  provided  it  is 
not  contradicted  by  specific  evidence, 
such  as  testing  results,  and  provided 
that  the  party  has  no  other  reasonable 
basis  to  believe  that  the  facts  stated  in 
the  certification  are  inaccurate.  In  the 
case  of  a  violation  alleged  against  a 
retail  outlet  or  wholesale  purchaser- 
consumer  facility,  such  certification 
shall  be  deemed  an  adequate  defense 
for  the  retailer  or  wholesale  purchaser- 


consumer,  provided  that  the  retailer  or 
wholesale  purchaser-consumer  is  able  to 
show  certificates  for  all  of  the  gasoline 
contained  in  the  storage  tank  found  in 
violation,  and,  provided  that  the  retailer 
or  wholesale  purchaser-consumer  has 
no  reasonable  basis  to  believe  that  the 
facts  stated  in  the  certifications  are 
inaccurate. 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

5.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

Authority:  Sees.  202.  203,  205.  206.  207.  208. 
215. 216.  and  301(a)  of  the  Clean  Air  Act  as 
amended:  42  U.S.C.  7521.  7522.  7524.  7525. 
7541.  7542.  7549,  7550  and  7a01(a). 

6.  Section  86.091-11  of  subpart  A  is 
amended  by  revising  paragraph 
(a)(l)(iv)(A)  and  removing  and  reser^  ing 
paragraph  fa)(l)(iv)(B)  to  read  as 
follows: 


§86.091-11     Emisilon 
and  later  model  year 
engines. 

(a)(1)  *  •  * 


tor  1991 
heavy-duty 


(iv)  Particvlate  (A)  For  all  diesel 
engines,  including  those  to  be  used  in 
urban  buses.  0.25  gram  per  brake 
horsepower-hour  (0.093  gram  per 
megajoule]  as  measured  under  transient 
operating  conditions. 

(B)  (Reserved) 

•  *  «  •  • 

6a.  Section  86.091-23  of  subpart  A  is 
amended  by  adding  a  paragraph 
(r.)(2)(ii)  to  read  as  follows: 

§  66.09 1  -23    Required  data. 
•         •         •         *         • 

(c)  *   •   • 

(2)  •   •   * 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordance  with  subpart  N  of 
this  part,  when  making  application  for 
certification.  However,  for  conformity 
SEA  and  recall  testing  by  the  Agency, 
both  the  cold-start  and  hot-start  test 
data,  as  specified  in  subpart  N  of  this 
part,  will  be  included  in  the  official 
results. 

7.  A  new  $  86.093-11  is  added  to 
subpart  A  to  read  as  follows: 

§  86.093-11    Emiaeion  alandarde  for  1993 
and  later  model  year  dieeel  heavy-duty 
engines.       / 

(a)(1)  Elxliaust  emissions  from  new 
1993  and  lateli  model  year  diesel  heavy- 
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duty  engines  shall  not  exceed  the 
following: 

(i)(A)  Hydrocarbons  (for petroleum- 
fueled  diesel  engines).  1.3  grams  per 
brake  horsepower-hour  (0.48  gram  per 
megijoule],  as  measured  under  transient 
operating  conditions. 

(B)  Organic  Material  Hydrocarbon 
equivalent  (for  methanol-fueled  diesel 
engines).  1.3  grams  per  brake 
horsepower-hour  (0.48  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

(ii)  Carbon  monoxide.  (A)  15.5  grams 
per  brake  horsepower-hour  (5.77  grams 
per  megajoule],  as  measured  under 
transient  operating  conditions. 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-fueled  diesel  only). 

(iii)  Oxides  of  nitrogen.  (A)  5.0  grams 
per  brake  horsepower-hour  (1.9  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

(B)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  heavy- 
duty  engine  families  in  any  or  all  of  the 
NO.  averaging,  trading,  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  {  86.091-15. 
If  the  manufacturer  elects  to  include 
engine  families  in  any  of  the  programs, 
the  NOj  FELs  may  not  exceed  6.0  grams 
per  brake  horsepower-hour  (2.2  grams 
per  megajoule).  This  ceiling  value 
applies  whether  credits  for  the  family 
are  derived  from  averaging,  trading  or 
banking  programs. 

(iv)  Particulate.  (A)  For  diesel  engines 
to  be  used  in  urban  buses.  0.10  grams 
per  brake  horsepower-hour  (0.037  gram 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

(B)  For  all  other  diesel  engines  only, 
0.25  grams  per  brake  horsepower-hour 
(0.093  gram  per  megajoule).  as  measured 
under  transient  operating  conditions. 

(C)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  heavy- 
duty  engine  families  in  any  or  all  of  the 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
particulate  FEL  may  not  exceed  0.25 
gram  per  brake  horsepower-hour  (.093 
gram  per  megajoule)  for  diesel  engines 
used  in  urban  buses  or  0.60  gram  per 
brake  horsepower-hour  (0.22  gram  per 
megajoule)  for  other  diesel  engines.  This 
ceiling  value  applies  whether  credits  for 
the  family  are  derived  from  averaging, 
trading  or  banking  programs. 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  operating 
schedules  as  set  forth  in  paragraph  (f)(2) 
of  Appendix  I  of  this  part,  and  measured 


and  calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  of  this 
part,  except  as  noted  in  §  86.091-23(c)(2) 
(i)  and  (ii). 

(b)(1)  The  opacity  of  smoke  emission 
from  new  1993  and  later  model  year 
diesel  heavy-duty  engines  shall  not 
exceed: 

(i)  20  percent  during  the  engine 
acceleration  mode. 

(ii)  15  percent  during  the  engine 
lugging  mode. 

(iii)  50  percent  during  the  peaks  in 
either  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  emissions  generated 
under  the  conditions  set  forth  in  subpart 
I  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures. 

(3)  Evaporative  emissions  (total  of 
non-oxygenated  hydrocarbons  plus 
methanol)  for  1993  and  later  model  year 
heavy-duty  vehicles  equipped  with 
methanol-fueled  diesel  engines  shall  not 
exceed: 

(i)  For  vehicles  with  Gross  Vehicle 
Weight  Rating  of  up  to  14,000  lbs.,  3.0 
grams  per  test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14,000 
lbs.,  4.0  grams  per  test. 

(4)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs.,  the  standards  set  forth  in  paragraph 
(b)(3)  of  this  section  refer  to  a  composite 
sample  of  evaporative  emission 
collected  under  the  conditions  set  forth 
in  subpart  M  of  this  part  and  measured 
in  accordance  with  those  procedures. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26,000 
lbs.,  the  standard  set  forth  in  paragraph 
(b)(3)(ii)  of  this  section  refers  to  the 
manufacturers'  engineering  design 
evaluation  using  good  engineering 
practice  (a  statement  of  which  is 
required  in  §  88.091-23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1993  or  later  model  year 
methanol-fueled  diesel,  or  any  naturally- 
aspirated  diesel  heavy-duty  engine.  For 
petroleum  fueled  engines  only,  this 
provision  does  not  apply  to  engines 
using  turbocharters,  pumps,  blowers  or 
superchargers  for  air  induction. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standard 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  and  (d)  of  this  section. 


8.  Section  86.1105-87  of  subpart  L  is 
amended  by  revising  paragraphs  (c)  and 
(d)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§86.1105-87    Emissions  standards  for 
whicti  nonconfonnance  penalties  are 
•vaHabte. 

*        •        •        *        * 

(c)  Effective  in  the  1991  model  year, 
NCPs  will  be  available  for  the  following 
additional  emission  standards: 

(1)  Petroleum-fueled  diesel  heavy-dutj 
engine  particulate  matter  emission 
standard  of  0.25  gram  per  brake 
horsepower-hour. 

(i)  For  petroleum-fueled  light  heavy- 
duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

[1]  COCso:  $1,480. 
[2]  COC90:  $1,513. 

[3)  MCso:  $5,833  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.07. 

(ii)  For  petroleum-fueled  medium 
heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(7)  COC50:  $905. 
[2]  COC90:  $2,169. 

(3)  MCso:  $7,083  per  gram  per  brake 
horsepower-hour 
[4]  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.11. 

(iii)  For  petroleum-fueled  heavy 
heavy-duty  diesel  engines  including 
those  to  be  used  for  urban  buses: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

[1]  COC50:  $930. 
[2]  COC90:  $1,630. 

[3)  MC50:  $22,500  per  gram  per  brake 
horsepower-hour. 

(4)  F.  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.11. 

(2)  Petroleum-fueled  diesel  heavy-duty 
engine  oxides  of  nitrogen  standard  of  5.0 
P'ams  per  brake  horsepower-hour. 

(i)  For  petroleum-fueled  light  heavy- 
duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(;)  COCso:  $830. 
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8.  Section  86.1105-87  of  subpart  L  is 
amended  by  revising  paragraphs  (c)  and 
(d)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§  86.1105-87    Emissions  standards  for 
which  nonconformance  penalties  are 
available. 

•        ♦        •        *        • 

(c)  Effective  in  the  1991  model  year. 
NCPs  will  be  available  for  the  following 
additional  emission  standards: 

(1)  Petroleum-fueled  diesel  heavy-dutj 
engine  particulate  matter  emission 
standard  of  0.25  gram  per  brake 
horsepower-hour. 

(i)  For  petroleum-fueled  light  heavy- 
duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(1)  COCso:  $1,480. 
{2]  COCm:  $1,513. 

(3)  MCso:  $5,833  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.07. 

(ii)  For  petroleum-fueled  medium 
heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

[1]  COCso:  $905. 

(2)  COCso:  $2,169. 

(3)  MCso:  $7,083  per  gram  per  brake 
horsepower-hour 

[4]  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.11. 

(iii)  For  petroleum-fueled  heavy 
heavy-duty  diesel  engines  including 
those  to  be  used  for  urban  buses: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-67(8): 

[1]  COCso:  $930. 
(2)  COCso:  $1,630. 

[3]  MCso:  $22,500  per  gram  per  brake 
horsepower-hour. 
[4]  F.  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-«7(h):  0.11. 

(2)  Petroleum-fueled  diesel  heavy-duty 
engine  oxides  of  nitrogen  standard  of  5.0 
P'-ams  per  brake  horsepower-hour. 

(i)  For  petroleum-fueled  light  heavy- 
duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-«7(a): 

(;)  COCso:  $830. 


[2]  COCw:  $946. 

[3]  MCso:  $1,167  per  gram  per  brake 
horsepower-hour. 

[4]  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.12. 

(ii)  For  petroleum-fueled  medium 
heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(7)  COCeo:  $905. 

(2)  COCw:  $1,453. 

[3]  MCso:  $1,417  per  gram  per  brake 
horsepower-hour. 
[4]  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.11. 

(iii)  For  petroleum-fueled  heavy-duty 
diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  8aill3-87(a): 

(7)  COCso:  $930. 
[2]  COCso:  $1,590. 

(3)  MCso:  $2,250  per  gram  per  brake 
horsepower-hour. 

[4]  F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  |  86.1113-«7(h):  0.11. 

(3)  Petroleum-fueled  diesel  light-duty 
trucks  (between  6,001  and  14,000  lbs 
GVW)  part     'ate  matter  emission 
standard  of  0.13  grams  per  vehicle  mile. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(A)  COCso:  $711. 

(B)  COCso:  $1,396. 

(C)  MCso:  $2,960  per  gram  per  brake 
horsepower-hour. 

(D)  F:  1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.01. 

(d)  Effective  in  the  1993  model  year. 
NCPs  will  be  available  for  the  following 
additional  emission  standard: 

(1)  Petroleum-fueled  diesel  urban  bus 
engine  (as  defined  in  S  86.091-2) 
particulate  matter  emission  standard  of 
0.10  grams  per  brake  horsepower-hour. 

(I)  The  following  values  shall  be  used 
to  calculate  an  NCP  for  the  standard  set 
forth  in  |  86.093-ll(a)(l)(iv)(A)  in 
accordance  with  §  86.1113-87(a): 

(A)  COCso:  $4,020. 

(B)  COCso:  $4,535. 

(C)  MCso:  $22,971  per  gram  per  brake 
horsepower-hour. 

(D)  F:  1.2. 


(E)  UL:  0.25  grams  per  brake 
horsepower-hour. 

(ii)  Tlie  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.093- 
ll(a)(l)(iv)(A)  in  accordance  with 
S  86.1113-87(h):  0.02. 

(2)  [Reserved]. 

(e)  The  values  of  COCso.  COCso,  and 
MCso  in  paragraphs  (a)  and  (b)  of  this 
section  are  expressed  in  December  1984 
dollars.  The  values  of  COCso,  COCso. 
and  MCso  in  paragraph  (c)  and  (d)  of  this 
section  are  expressed  in  December  1989 
dollars.  These  values  shall  be  adjusted 
for  inflation  to  dollars  as  of  January  of 
the  calendar  year  preceding  the  model 
year  in  which  the  NCP  is  first  available 
by  using  the  change  in  the  overall 
Consumer  Price  Index,  and  rounded  to 
the  nearest  whole  dollar  in  accordance 
with  ASTM  E29-67  (reapproved  1980). 
The  incorporation  by  reference  of  ASTM 
E29-67  (reapproved  1980),  Standard 
Recommended  Practice  for  Indicating 
Which  Places  of  Figures  are  to  be 
Considered  Significant  in  Specified 
Limiting  Values,  was  approved  by  the 
director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  It  is  available  from  ASTM. 
1916  Race  Street.  Philadelphia.  PA 
19103.  and  also  available  for  inspection 
as  part  of  Docket  A-91-06,  located  at 
the  Central  Docket  Section.  EPA.  401  M 
Street.  SW..  Washington  DC.  20460  or  at 
the  office  of  the  Federal  Register,  1100  L 
Street,  NW.,  room  8401,  Washington, 
DC.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  January  13. 1992.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 

|FR  Doc.  91-29564  Filed  12-11-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6916 

[CO-930-4214-10;  COC-242241 

Withdrawal  of  Public  Lands  for  Browns 
Canyon  Prfmtthfe  and  Recreation  Area; 
Colorado 

agency:  Bureau  of  Land  Management. 

interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  2,214 
acres  of  public  lands  from  surface  entry 
and  mining  for  20  years  to  protect 
primitive  and  recreational  values  in 


Browns  Canyon.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  December  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  BLM  Colorado  State 
Office.  285C  Youngfield  Street 
Lake  wood.  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands,  which 
are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  are  hereby 
withdrawn  from  settlement  sale, 
location  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  ch.  2  (1988)).  but  not 
from  leasing  under  the  mineral  leasing 
laws,  for  the  Bureau  of  Land 
Management  to  protect  scenic,  historic, 
recreation,  geologic,  primitive,  and  other 
natural  environmental  values: 

New  Mexico  Principal  Meridiui 

T.  51  N..  R.  8  E 
Sec.  11.  loU  1.  Z  and  3.  SHNEV«.  E'^SEVi. 

and  E>^SWV«SEV4: 
Secl2.WViWVkSWy«: 
Sec.  13,  WV2NWy4NWV«; 
Sec.  14.  NE'/«.  SE'4NWV«.  E'/»SWV«.  and 
W'-iSEV*:  - 

Sec.  23.  w^^fEv«.  EytE'/tmiv*.  Eviswv«. 

and  WV%WViSEy4: 
Sec.  26.  WV^NE^.  NEV4NWV4.  EM1SEV4 

NWV4.  EV4SWV4.  SEV4SW\4SWV4. 

NWy4SEV4.  and  WM:SEV«SEV4: 
Sec.  34.  SV»NEy4NEV4  and  SEV«NEy4: 
Sec.  35.  NMsNWyi  and  N'4SWV4NWy4. 

Sixth  Principal  Meridian 

T.  15  S..  R.  77  W.. 

Sec.  30.  lots  2.  3.  and  4: 

Sec.  31.  lots  1.  2,  3,  and  4.  and  WViEViWVie. 
T.  15  S.,  R.  78  W., 

Sec.  12.SWV<,SWy4; 

Sec.  13.  E'/iSWy4  and  SWy4SEy4: 

Sea  24,  W  V2NE  yi  and  N  yjSE  Mi; 

Sec.  25.  SEV«NEVi  and  E'^SEV*. 

The  areas  described  agg-^gale  2.ri4  31 
acres  of  public  lands  in  Chaffee  Cou.nty 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
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Secretary  determines  that  the 
withdrawal  shall  be  extended. 
Oave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  91-29647  Filed  12-11-91:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1, 80  and  87 

IDA  91-1482) 

Non-substantive  Revisions  of  Parts  0, 
1,  80  and  87  of  ttie  Commission's 
Rules  Governing  Applications  and 
Filing  Procedures 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Order  reflects  changes 
made  in  the  Private  Radio  Bureau's 
application  procedures  to  accommodate 
the  new  fee  collection  process.  This 
action  is  necessary  to  inform  the  public 
of  the  new  application  procedures  made 
to  accommodate  the  new  fee  collection 
program.  The  effect  of  this  action  is  to 
revise  certain  applications  and 
procedures,  such  as  those  for  waivers 
and  exemptions  to  accommodate  the 
new  fee  collection  process. 
EFFECTIVE  DATE:  December  12,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Jones.  Special  Services  Division, 
Private  Radio  Bureau  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION:  . 

Order 

Adopted:  November  22, 1991; 
Released:  December  6, 1991 

By  the  Chief,  Private  Radio  Bureau,  and  the 
Managing  Director 

1.  On  April  20, 1990,  the  Commission 
released  a  Memorandum  Opinion  and 
Order.  5  FCC  Red  3558  (1990)  55  FR 
19148,  May  8, 1990,  amending  the 
Commission's  Rules  to  implement  a  fee 
collection  program  mandated  by 
Congress  in  the  Omnibus  Budget 
Reconciliation  Act  of  1989.*  Fees  are 
now  sent,  along  with  the  application,  to 
a  designated  depository.  To 
accommodate  the  new  fee  collection 
process,  the  Commission  has  had  to 
modify  applications  and  certain 
procedures,  such  as  those  for  waivers 
and  exemptions.  This  Order  makes  non- 
substantive amendments  to  §0.401(a)  (3) 
(i).  0.481.  0.482,  0.491. 1.912(a),  1.912(b) 
(1).  1.912(b)(3).  1.912(d),  1.912(e).  1.922. 
1.926(a)(2).  1.931(a),  1.962(g).  1.1102. 
80.19.  80.59.  87.21,  and  87.25  of  the 


Public  Law  No.  101-239. 103  Slat.  2106  (1989). 


Commission's  Rules.  47  CFR  0.401(a)  (3) 
(i).  0.481..  0.482.  0.491. 1.912'al.  1.912(b) 
(1),  1.912(b)(3).  1.912(d).  1.912(e),  1.922, 
1.926(a)(2).  1.931(a),  1.962(g),  1.1102, 
80.19.  80.59,  87.21.  and  87.25,  to  reflect 
the  changes  made  in  the  Private  Radio 
Bureau's  Application  procedures. 

2.  Accordingly,  //  is  Ordered  That, 
pursuant  to  the  authority  delegated 
under  section  5(c)(1)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  155(c)(1).  and 
§§  0.231(d)  and  0.331(a)  (1)  of  the 
Commission's  Rules.  47  CFR  0.231(d), 
0.331(a)(1).  parts  0, 1.  80  and  87  of  the 
Commission's  Rules  are  amended  as  set 
forth  below. 

3.  It  is  further  Ordered  That,  as 
nonsubstantive  rule  changes,  not  subject 
to  the  effective  date  provisions  in  the 
Administrative  Procedure  Act.  these 
amendments  are  effective  upon 
publication  in  the  Federal  Register.  See 
section  553(b)  (3)  (A)  of  the 
Administrative  Procedure  Act,  5  USC 
553(b)(3)(A). 

Federal  Communications  Commission. 
Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  Functions, 
Reporting  and  Recordkeeping 
requirements. 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Parts  80  and  87 

Radio,  Reporting  and  recordkeeping 
requirements. 

Rule  Changes 

Parts  0, 1,  80  and  87  of  chapter  1  of 
title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  SecB  5.  48  Stat.  1068,  as 
amended:  47  U.S.C.  155. 

2.  Section  0.401  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  as 
follows: 

§  0.401    Location  of  Commission  offices. 

***** 

(a)  *  •  • 
(3)  *  *  * 

(i)  The  mailing  address  of  the  Private 
Radio  Bureau  Licensing  Division  is: 


Federal  Communications  Commission, 
1270  Fairfield  Road,  Gettysburg. 
Pennsylvania  17325-7245. 

***** 

3.  Section  0.481  is  revised  to  read  as 
follows: 

§  0.48 1    Place  of  filing  applications  for 
radio  auttiorizatlons. 

For  locations  for  filing  applications, 
and  appropriate  fees,  see  §  1.1102-1.1105 
of  this  chapter. 

4.  Section  0.482  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  0.482    Application  for  waiver  of  private 
radio  rules. 

*  '  *  Waiver  requests  that  do  not 
require  a  fee  should  be  addressed  to: 
Federal  Communications  Commission. 
1270  Fairfield  Road.  Gettysburg, 
Pennsylvania  17325-7245.  *  *  * 

5.  Section  0.491  is  revised  to  read  as 
follows: 

§  0.491    Applications  for  exemption  from 
compulsory  ship  radio  requirements. 

Applications  for  exemption  filed 
under  the  provisions  of  section  352(b]  or 
383  of  the  Communications  Act; 
Regulation  4,  chapter  I  of  the  Safety 
Convention;  Regulation  5.  chapter  IV  of 
the  Safety  Convention;  Regulation  5, 
chapter  IV  of  the  Safety  Convention;  or 
article  IX  of  the  Great  Lakes  Agreement, 
must  be  filed  at  Exemption  Requests, 
P.O.  Box  358300.  Pittsburgh, 
Pennsylvania  15251-5300.  Emergency 
requests  must  be  filed  at  the  Federal 
Communications  Commission,  Office  of 
the  Secretary,  1919  M  Street,  NW.,  room 
222,  Washington,  DC  20554. 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1082. 
as  amended;  47  U.S.C.  154.  303:  Implement.  5 
U.S.C.  552.  unless  otherwise  noted. 

2.  Section  1.912  is  amended  by 
revising  the  third  sentence  in  paragraph 
(a),  revising  the  last  sentence  in 
paragraph  (b)(1),  revising  paragraphs 
(b)(3),  (d)  and  the  first  sentence  in 
paragraph  (e)  to  read  as  follows: 

§  1.912    Where  applications  are  to  be  filed. 

(a)  *  *  *  All  other  applications  for 
amateur  radio  licenses  must  be 
submitted  to  the  Federal 
Communications  Commission,  1270 
Fairfield  Road,  Gettysburg. 
Pennsylvania  17325-7245.  *  *  *     i 

(b)  *  •  * 
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1  of  the  Private 
Division  is: 


Federal  Communications  Commission. 
1270  Fairfield  Road,  Gettysburg. 
Pennsylvania  17325-7245. 

***** 

3.  Section  0.481  is  revised  to  read  as 
follows: 

§  0.48 1    Place  of  filing  applications  for 
radio  authorizations. 

For  locations  for  filing  applications, 
and  appropriate  fees,  see  §  1.1102-1.1105 
of  this  chapter. 

4.  Section  0.482  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  0.482    Application  for  waiver  of  private 
radio  rules. 

*  *  *  Waiver  requests  that  do  not 
require  a  fee  should  be  addressed  to: 
Federal  Communications  Commission. 
1270  Fairfield  Road.  Gettysburg, 
Pennsylvania  17325-7245.  *  *  * 

5.  Section  0.491  is  revised  to  read  as 
follows: 

§  0.491    Applications  for  exemption  from 
compulsory  ship  radio  requirements. 

Applications  for  exemption  filed 
under  the  provisions  of  section  352(b)  or 
383  of  the  Communications  Act; 
Regulation  4,  chapter  I  of  the  Safety 
Convention;  Regulation  5.  chapter  IV  of 
the  Safety  Convention;  Regulation  5. 
chapter  IV  of  the  Safety  Convention;  or 
article  IX  of  the  Great  Lakes  Agreement, 
must  be  filed  at  Exemption  Requests. 
P.O.  Box  358300.  Pittsburgh. 
Pennsylvania  15251-5300.  Emergency 
requests  must  be  filed  at  the  Federal 
Communications  Commission.  Office  of 
the  Secretary,  1919  M  Street.  NW..  room 
222.  Washington.  DC  20554. 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1082. 
as  amended;  47  U.S.C.  154.  303:  Implement.  5 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.912  is  amended  by 
revising  the  third  sentence  in  paragraph 
(a),  revising  the  last  sentence  in 
paragraph  (b)(1),  revising  paragraphs 
(b)(3),  (d)  and  the  first  sentence  in 
paragraph  (e)  to  read  as  follows: 

§  1.912    Where  applications  are  to  be  filed. 

(a)  *  *  *  All  other  applications  for 
amateur  radio  licenses  must  be 
submitted  to  the  Federal 
Communications  Commission.  1270 
Fairfield  Road,  Gettysburg, 
Pennsylvania  17325-7245.  *  *  *     , 

(b)  *  *  * 


(1)  *  *  *  After  appropriate  frequency 
coordination,  such  applications  must  be 
forwarded  to  the  Federal 
Communications  Commission,  1270 
Fairfield  Road.  Gettysburg. 
Pennsylvania  17325-7245. 

(2)*   *  • 

(3)  All  applications  for  private  land 
mobile  licenses  that  do  not  require 
either  frequency  coordination  or  a  fee 
must  be  sent  to  Federal  Communications 
Commission,  1270  Fairfield  Road. 
Gettysburg.  Pennsylvania  17325-7245. 
•         •         •        •        • 

(d)  Formal  applications  for  ship 
station  licenses  (FCC  Forms  506  and 
405-B),  for  aircraft  station  licenses  (FCC 
Forms  404  and  405-B),  and  applications 
for  Maritime  Coast  and  Aviation  Ground 
Stations,  requiring  fees  as  set  forth  in 
part  1.  subpart  G  of  this  chapter  must  be 
filed  in  accordance  with  §  1.1102  of  the 
rules. 

(e)  All  other  applications  that  do  not 
require  fees  must  be  filed  with  the 
Commission's  offices  in  Gettysburg, 
Pennsylvania.  Address  the  applications 
to:  Federal  Communications 
Commission,  1270  Fairfield  Road, 
Gettysburg.  Pennsylvania  17325-7245. 

3.  The  table  in  §  1.922  is  amended  by 
removing  reference  to  FCC  Form  405-A, 
Application  for  Renewal  of  Radio 
Station  License  (Short  Form),  and 
adding  FCC  Form  452-R,  Application  for 
Renewal  of  Coast  and  Ground  Services, 
to  read  as  follows: 

§  1.922    Forms  to  be  used. 


FCC  Form 


Title 


452-R . 


AppHication  fof  Renewal 
ol  Coast  and  Ground 
Services. 


4.  Section  1.926  is  amended  by 
revising  paragraph  (a)(2j  to  read  as 
follows: 

§  1.926    Application  for  renewal  of  license. 

(a)-   •   * 

(2)  Renewal  of  marine  coast  station 
authorizations  (§  80.19  of  this  chapter) 
and  aviation  ground  station 
authorizations  (§  87.33  of  this  chapter) 
must  be  submitted  on  FCC  Form  452-R. 

•  *  •  *  * 

5.  Section  1.931  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 


§  1.931    Requests  for  waiver  of  private 
radio  rules. 

(a)  *  *  *  Waiver  requests  that  do  not 
require  a  fee  must  be  addressed  to: 
Federal  Communications  Commission, 
1270  Fairfield  Road,  Gettysburg. 
Pennsylvania  17325-7245.  *  *  * 
•        •        •        •        • 

6.  Section  1.962  is  amended  by 
revising  the  second  sentence  of 
paragraph  (g)  to  read  as  follows: 

§  1.962    Public  notice  of  acceptance  for 
filing:  petitions  to  deny  applications  of 
specified  categories. 

*  *  «  •  * 

(g)  *  *  *  Such  petitions  must  be  filed 
with  the  Commission's  offices  in 
Gettysburg,  Pennsylvania.  Address  them 
to:  Federal  Communications 
Commission.  1270  Fairfield  Road. 
Gettysburg,  Pennsylvania  17325- 
7245.  *  *  * 


§1.1102    (Amended] 

7.  Section  1.1102  is  amended  by 
replacing  "FCC  405-A"  with  "FCC  452- 
R"  in  paragraphs  (l)(c)  and  (4)(c). 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154.  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended:  47  U.S.C. 
151-155.  301-609;  3  UST  34,50.  3  UST  4726. 12 
UST  2377. 

2.  Section  80.19  is  amended  by 
revising  the  entry  for  Maritime  support 
in  the  table  to  read  as  follows: 

§  80.19    Standard  forms  to  be  used. 


Class  of  station(s)      Application  lor  Use 


Marltinfie  support  ..  Renewal  of  TCC  Form 

license  without        452-R 
rrKXlification. 


3.  Section  80.59  is  amended  by 
revising  paragraph  (c|  to  read  as 
follows: 

§  80.59    Compulsory  ship  stations. 
*         *         •         *         « 

(c)  Application  for  exemption.  FCC 
Form  820  must  be  used  to  apply  for 
exemption  from  the  radio  provisions  of 
part  II  or  III  of  title  III  of  the 
Communications  Act.  the  Safety 
Convention,  or  the  Great  Lakes  Radio 


Agreement,  or  for  modification  or 
renewal  of  an  exemption  previously 
granted.  Applications  for  exemptions 
must  be  submitted  to  Federal 
Communications  Commission,  Waiver 
Requests,  P.O.  Box  358300.  Pittsburgh. 
Pennsylvania.  15251-5300.  Such 
applications  must  be  accompanied  by 
the  appropriate  fee  amount,  as  set  forth 
in  §  1.1102  of  this  chapter.  Emergency 
requests  must  be  filed  with  the  Federal 
Communications  Commission.  Office  of 
the  Secretary,  1919  M  Street,  NW.,  room 
222,  Washington,  DC  20554. 

(Note:  with  emergency  requests,  do  not 
send  the  fee.  you  will  be  billed.) 


PART  87— AVIATION  SERVICES 

Subpart  B— Applications  and  Licenses 

1.  The  Authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  48  Stat  1066.  1082.  as  amended: 
47  use.  154,  303.  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1068.  10R1- 
1105,  as  amended;  47  U.S.C.  151-1.56.  :j01-609. 

§87.21    lAntended) 

2.  Section  87.21  is  amended  by 
replacing  "FCC  Form  405-A"  with  "FCC 
Form  452-R"  in  the  table  in  paragraph 
(b). 

§87.25    (Amended! 

Section  87.25  is  amended  by  removing 
the  entire  Note  following  paragraph  (f)- 
(FR  Doc.  91-29620  Filed  12-11-91;  B;45  am| 

BIUJNG  CODE  (712-01-M 


47  CFR  Part  94 

(PR  Doclcet  No.  90-5;  FCC  91-3691 

Video  Entertainment  Distribution  in  the 
18  GHz  Band 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule:  order  on 
reconsideration. 

summary:  The  Commission  has  adopted 
a  Memorandum  Opinion  and  Order 
issued  in  response  to  two  petitions  for 
reconsideration  of  the  Report  and  Order 
at  56  FR  9900  (March  8, 1991).  In  the 
Memorandum  Opinion  and  Order,  the 
Commission  denied  the  petition  filed  by 
the  Utilities  Telecommunications 
Council  (UTC),  and  granted  the  request 
for  clarification  that  formed  the  basis  of 
the  petition  filed  by  Microwave  Radio 
Corporation  (MRC). 

EFFECTIVE  DATE:  January  13, 1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kincaid.  (202)  634-2443.  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order.  PR 
Docket  No.  90-5.  FCC  91-369.  adopted 
November  12. 1991,  and  released 
December  4. 1991.  The  full  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch,  room  230, 1919  M  Street 
NW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st 
Street.  Washington,  DC  20036,  telephone 
(202)  452-1422. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  in  the  Report  and  Order  in  PR 
Docket  No.  90-5,  the  Commission 
amended  its  rules  to  permit  alternative 
multichannel  video  providers  eligible  in 
the  Operational-Fixed  Microwave 
Service  (OFS)  to  use  the  6  MHz  wide, 
point-to-point  frequencies  in  the  18  GHz 
band  for  the  distribution  of  video 
entertainment  material.  In  so  doing,  we 
noted  that  this  action  would  promote  the 
public  interest  by  responding  to  the 
need  for  competition  in  the  video 
distribution  marketplace.  In  addition,  as 
a  corollary  matter,  we  amended  47  CFR 
94.15(g)  to  make  the  four-channel-per- 
transmitter-site  limitation  set  forth 
therein  inapplicable  when  the  18  GHz 
frequencies  are  used  for  the  delivery  of 
video  entertainment  programming.  In 
taking  this  step,  we  stated  that  the 
amendment  of  S  94.15(g)  is  necessary  to 
enable  alternative  multichannel 
operators  eligible  in  the  OFS  to  transmit 
the  number  of  channels  necessary  to 
meet  subscriber  demand  and  vie  with 
competitors*  offerings.  Finally,  we 
viewed  the  proceeding  as  an  excellent 
opportunity  to  clarify  certain  portions  of 
47  CFR  94.9.  and  restructured  this  rule 
part. 

2.  UTC  filed  a  petition  for 
reconsideration  challenging  the 
amendment  of  §  94.15(g).  UTC's  primary 
argument  was  that  the  Commission 
failed  to  set  forth  sufficient  reasons 
justifying  the  channel  capacity  made 
available  to  entities  engaged  in  the 
distribution  of  video  entertainment 
material.  In  denying  UTC's  request  for 
reconsideration,  we  stated  that  our 
decision  in  the  Report  and  Order  with 
regard  to  §  94.15(g)  responded  to  the 
well-documented  and  frequently 
reiterated  request  advanced  by 
alternative  multichannel  video 
distribution  operators  for  access  to 


microwave  spectrum  that  would  permit 
them  to  transmit  the  signals  they  receive 
via  satellite  to  various  other  receiving 
locations  in  a  manner  allowing  them  to 
compete  more  effectively  with 
franchised  cable  systems. 

3.  In  its  petition,  MRC  expressed 
concern  that  certain  portions  of  the 
Commission's  clarification  of  47  CFR 
94.9  might  be  construed  as  a  change  in 
existing  policy  that  would  effectively 
prohibit  television  broadcasters  from 
using  the  21.8-22.4  and  23.0-23.6  GHz 
bands  for  studio-to-transmitter  links. 
MRC  requested  us  to  modify  the  new 
S  94.9  to  make  plain  that  no  change  in 
policy  had  occurred.  We  agreed  with 
MRC  that  the  version  of  §  94.9  adopted 
in  the  Report  and  Order  should  be 
modified  to  this  effect. 

List  of  Subjects  in  47  CFR  Part  94 

Operational-fixed  microwave  service. 
Communications  equipment.  Video 
entertainment  material,  18  GHz  band. 

Amenflatory  Text 

Part  94  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  94— AMENDED 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat.,  as 
amended,  1066. 1082;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

2.  Section  94.9  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

§  94.9    Permissible  communications. 

***** 

(b)  *  *  * 

(2)  Transmit  program  material  for  use 
in  connection  with  broadcasting,  except 
as  provided  in  paragraphs  (a)(2),  (a)(7J 
and  (a)(8)  of  this  section. 
•        *       ■  *        *        * 

Federal  Communications  Commission. 

Doana  R.  Searcy, 

Secretary. 

(FR  Doc.  91-29692  Filed  12-11-91:  8:45  am) 

BIIUNQ  CODE  <712-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Point  Arena  Mountain 
Beaver  (Aplodontia  rut  a  nigra) 
Determined  To  Be  Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  the  Point  Arena 
mountain  beaver  [Aplodontia  rufa  nigra] 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
Limited  in  distribution  to  cool,  moist 
areas  along  the  Pacific  coast, 
Mendocino  County,  California,  the  Point 
Arena  mountain" beaver  now  occurs  in 
only  10  known  sites,  comprising  a  total 
of  about  100  individuals.  Within  its 
localized  habitat,  threats  to  the  Point 
Arena  mountain  beaver  include 
livestock  grazing,  highway  construction 
and  maintenance,  public  access  and 
recreational  use,  rodent  control,  exotic 
plant  expansion,  housing  developments, 
stream  impoundments  and  irrigations, 
predation  by  feral  and  pet  cats  and 
dogs,  and  agricultural  use.  A  proposal  to 
erect  a  microwave  tower  within  habitat 
occupied  by  the  largest  known 
population  is  the  most  significant  threat 
at  this  time.  The  excavation  for  the 
tower,  as  originally  planned,  will 
destroy  habitat  used  by  one-half  of  the 
estimated  20  Point  Arena  mountain 
beavers  at  that  site.  Due  to  the  threat 
posed  by  this  proposal,  this  listing  is 
effective  immediately. 

EFFECTIVE  DATE;  December  12, 1991. 

ADDRESSES:  The  complete  file  for  this 
riile  is  available  for  inspection  by 
appointment  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  room  E-1803, 
Sacramento,  California  95825-1846. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Michael  Horton,  Wildlife  Biologist, 
at  the  above  address  (phone  916/978- 
4866  or  FTS  460-4866). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Point  Arena  mountain  beaver 
[Aplodontia  rufa  nigra]  is  a  member  of 
the  family  Aplodontidae,  which  is 
represented  by  a  monotypic  genus  and 
species.  This  family  is  in  the  order 
Rodentia,  suborder  Sciuriomorpha  and 
apparently  represents  the  oldest  known 
group  of  living  rodents,  the  Aplodontids, 
which  are  thought  to  be  ancestral  to 
sciurid  rodents  (Steele  1986). 

Taylor  (1914)  described  the  Point 
Arena  mountain  beaver  as  a  full  species 
[Aplodontia  nigra],  but  later  Taylor 
(1918)  revised  his  treatment,  reducing 
the  taxon  to  subspecific  status  as 
Aplodontia  nifa  nigra.  Although  the 
taxon  is  geographically  isolated,  Taylor 
(1918)  felt  the  revision  was  justified.  The 
paucity  of  specimens  and  the  extensive 
overlap  in  certain  cranial  and  external 
characteristics  led  him  to  conclude  that 
full  species  status  could  not  be 
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summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  the  Point  Arena 
mountain  beaver  [Aplodontia  nifa  nigra) 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
Limited  in  distribution  to  cool,  moist 
areas  along  the  Pacific  coast, 
Mendocino  County,  California,  the  Point 
Arena  mountain" beaver  now  occurs  in 
only  10  known  sites,  comprising  a  total 
of  about  100  individuals.  Within  its 
localized  habitat,  threats  to  the  Point 
Arena  mountain  beaver  include 
livestock  grazing,  highway  construction 
and  maintenance,  public  access  and 
recreational  use,  rodent  control,  exotic 
plant  expansion,  housing  developments, 
stream  impoundments  and  irrigations, 
predation  by  feral  and  pet  cats  and 
dogs,  and  agricultural  use.  A  proposal  to 
erect  a  microwave  tower  within  habitat 
occupied  by  the  largest  known 
population  is  the  most  significant  threat 
at  this  time.  The  excavation  for  the 
tower,  as  originally  planned,  will 
destroy  habitat  used  by  one-half  of  the 
estimated  20  Point  Arena  mountain 
beavers  at  that  site.  Due  to  the  threat 
posed  by  this  proposal,  this  listing  is 
effective  immediately. 

EFFECTIVE  DATE:  December  12. 1991. 

ADDRESSES:  The  complete  flle  for  this 
rule  is  available  for  inspection  by 
appointment  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  room  E-1803, 
Sacramento,  California  95825-1848. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Michael  Horton,  Wildlife  Biologist, 
at  the  above  address  (phone  916/978- 
4866  or  FTS  460-4866). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Point  Arena  mountain  beaver 
[Aplodontia  rufa  nigra]  is  a  member  of 
the  family  Aplodontidae,  which  is 
represented  by  a  monotypic  genus  and 
species.  This  family  is  in  the  order 
Rodentia.  suborder  Sciuriomorpha  and 
apparently  represents  the  oldest  known 
group  of  living  rodents,  the  Aplodontids. 
which  are  thought  to  be  ancestral  to 
sciurid  rodents  (Steele  1986). 

Taylor  (1914)  described  the  Point 
Arena  mountain  beaver  as  a  full  species 
[Aplodontia  nigra),  but  later  Taylor 
(1918)  revised  his  treatment,  reducing 
the  taxon  to  subspecific  status  as 
Aplodontia  nifa  nigra.  Although  the 
taxon  is  geographically  isolated.  Taylor 
(1918)  felt  the  revision  was  justified.  The 
paucity  of  specimens  and  the  extensive 
overlap  in  certain  cranial  and  external 
characteristics  led  him  to  conclude  that 
full  species  status  could  not  be 
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supported  in  relation  to  other  California 
coastal  mountain  beavers.  Several 
revisions  to  the  species  [Aplodontia 
rufu)  have  been  made  (Dalquest  and 
Scheffer  1945.  Hall  and  Kelson  1959. 
Hall  1981).  with  the  Point  Arena 
mountain  beaver  being  maintained  as  a 
subspecies. 

Certain  cranial  and  external 
characteristics  separate  the  Point  Arena 
mountain  beaver  from  other  subspecies 
of  mountain  beavers  (Taylor  1918).  For 
example,  only  Aplodontia  rufa  nigra  has 
black  and  gray  fur  on  the  dorsal  surface. 
The  black  pelage  characteristic  of  the 
male  and  female  adult  Point  Arena 
mountain  beaver  is  seen  as  early  as  July 
in  young  of  the  year.  In  the  other 
subspecies,  coastal  individuals  tend  to 
be  darker  than  inland  animals,  though 
none  are  as  dark  as  the  Point  Arena 
mountain  beaver.  Osteologically,  the 
outline  and  breadth  of  the  Point  Arena 
mountain  beaver's  nasal  bones 
represent  a  unique  cranial 
characteristic.  The  Point  Arena  form  is 
stocky  and  cylindrical  in  body  shape 
with  a  broad,  massive,  laterally 
V,   compressed  skull.  The  skull's  flat  upper 
surface  and  lack  of  postorbital 
processes  are  noteworthy  (Hall  1981). 
Mountain  beavers  possess  small  eyes, 
rounded  ears,  and  a  distinctive 
cylindrical  stump  of  a  tail.  Each  forepaw 
has  an  opposable  thumb  and  all  digits 
have  long,  curved  claws. 

Three  well-differentiated  subspecies 
of  mountain  beavers,  the  Humboldt 
mountain  beaver  [Aplodontia  rufa 
humboldtiana).  Point  Arena  mountain 
beaver  [A.  r.  nigra),  and  Point  Reyes 
mountain  beaver  [A.  r.phaea)  are 
distributed  along  the  north  coast  of 
California.  Each  of  these  is 
geographically  separated  by 
considerable  distances  (Steele  1986). 
Approximately  80  miles  separate  the 
Point  Arena  mountain  beaver  from  the 
range  of  its  northern  conspecific,  the 
Humboldt  mountain  beaver.  To  the 
south,  the  range  of  the  Point  Reyes 
mountain  beaver  begins  about  60  miles 
from  the  southern  limit  of  the 
distribution  of  the  Point  Arena  taxon. 

Of  the  seven  subspecies  of  mountain 
beaver  occurring  on  the  coast  or  inland, 
the  Point  Arena  form  has  the  most 
limited  distribution  and  is  found  only  in 
coastal  Mendocino  County.  California. 
Historical  collection  records  noted 
populations  between  the  town  of  Point 
Arena  and  Alder  Creek,  a  distance  of 
about  6.8  miles  (Camp  1918).  Data  from 
the  Christiansen  Ranch  area  increased 
the  known  range  about  5  miles  further 
north  (Pfeiffer  1954).  In  1981  Steele 
attempted  to  relocate  the  four 
historically  known  populations,  but 


found  that  only  the  population  at  Alder 
Creek  remained.  He  did,  however, 
discover  three  previously  unrecorded 
populations  (Steele  1982).  These  areas 
were  resurveyed  by  Steele  in  1986. 
resulting  in  a  total  of  eight  known 
populations,  four  of  which  were 
observed  during  the  1981  field  survey 
(Steele  1982. 1986).  In  1989  and  1991.  two 
additional  populations  were  discovered 
at  Manchester  State  Beach  (Dale  Steele, 
ecologist,  California  Department  of 
Transportation,  pers.  comm.  1989; 
Steele,  pers.  comm.  1991).  All  10 
populations  are  located  within  the 
previously  described  geographical  range 
of  about  12  miles  along  the  coast  line. 
Populations  are  found  at  M^llo  Pass 
Creek,  Irish  Creek,  Alder  Creek. 
Manchester  State  Beach  (four  sites 
including  the  American  Telephone  and 
Telegraph  communication  facility). 
Lagoon  Lake,  Minor  Hole  Road,  and 
Point  Arena,  Mendocino  County, 
California  (Steele  1982, 1986;  Steele, 
pers.  comm.  1989  and  1991). 

Mountain  beavers  are  restricted  in 
geographic  distribution  to  cool,  moist 
areas  receiving  heavy  rainfall  (25-60 
inches  per  year)  along  the  Pacific  Coast 
and  Sierra  Nevada,  extending  from 
southern  British  Columbia  to  central 
California  (Steele  1986).  The  Point  Arena 
subspecies  occurs  only  in  Mendocino 
County,  California,  within  the  coastal, 
narrow,  and  irregularly  shaped  valleys. 
These  valleys  have  relatively  warm 
temperatures  because  the  ridges  block 
the  cool,  moist  onshore  ocean  breezes, 
thereby  limiting  the  potential  moist  ' 
habitat  required  by  the  Point  Arena 
mountain  beaver. 

Point  Arena  mountain  beaver 
populations  have  been  located  on  steep, 
northfacing  slopes  or  in  protected 
gulches.  Burrowing  activities  usually  are 
conducted  under  dense  vegetation, 
where  moisture  conditions  make  the  soil 
relatively  easy  to  excavate.  Micro- 
habitat  conditions  include  an  abundant 
supply  of  food  plants  and  moderately 
deep  and  firm  soil  with  good  drainage 
(Steele  1986).  Those  populations  on 
coastal  strand/coastal  scrub  habitat  are 
less  sheltered;  however,  strong  winds 
and  a  persistent  marine  influence 
prevent  extreme  fluctuations  in 
temperature  (Steele  1986). 

Point  Arena  mountain  beavers  are 
found  in  habitats  with  four  basic  types 
of  vegetation:  Coastal  scrub,  coniferous 
forest,  riparian,  and  stabilized  dunes 
(coastal  strand).  Habitat  types  for  the  10 
populations  are  as  follows:  Point 
Arena — coastal  scrub.  Minor  Hole 
Road — coastal  scrub/riparian,  Lagoon 
Lake — coastal  scrub.  Alder  Creek — 
coastal  scrub/riparian,  Mallo  Pass 


Road — coastal  scrub/riparian. 
Manchester  State  Beach  (three 
populations) — coastal  scrub/coastal 
strand.  American  Telephone  and 
Telegraph  communication  facility  at 
Manchester  State  Beach — coastal  scrub/ 
coastal  strand,  and  Irish  Gulch — coastal 
scrub/riparian/coniferous  forest. 

Coastal  scrub  species  include  cow- 
parsnip  [Heracleum  lanatuni).  coyote 
brush  [Baccharis  pilularis).  wax-myrtle 
(Myrica  californica],  California 
blackberry  [Rubus  vitifolius],  salal 
[Gaultheria  shcllon).  and  poison-oak 
[Rhus  diversiloba).  Coastal  strand 
habitat  consists  of  lupine  [Lupinus 
arboreus).  coyote  brush,  coast  goldenrod 
[Solidaga  spathulata).  dune  grasses,  and 
ice  plant  [Mestmbryanthemum  spp.).  At 
the  Irish  Creek  population  site,  the 
coniferous  overstory  is  composed 
primarily  of  Douglas-fir  [Pseudotsuga 
menziesii],  grand  fir  [Abies  grandis). 
and  bishop  pine  [Pinus  muricala). 
Riparian  and  coastal  scrub  species  are 
prevalent  in  the  understory  of  the  Irish 
Creek  site  and  include  species  such  as 
thimbleberry  [Rubus  parviflorus),  nettle 
[Urtica  spp.),  sword  fern  [Polystichum 
munitum).  salmonberry  [Rubus 
spectabilis).  and  elderberry  [Sambucus 
spp.).  Riparian  vegetation  is  found  in 
conjunction  with  other  habitat  types  at 
Minor  Hole  Road,  Alder  Creek.  Irish 
Gulch,  and  Mallo  Pass  Road  and 
includes  skunk-cabbage  [Lysichiton 
americanum).  giant  horsetail  [Equiselum 
telmateia).  willows  [Salix  spp.),  red 
alder  [AInus  oregona).  wood  rose  [Rosa 
gyninocarpa).  and  California  blackberry 
(Hardham  and  True  1972). 

At  the  four  sites  on  Manchester  State 
Beach  (one  of  which  is  referred  to  as  the 
American  Telephone  and  Telegraph 
communication  facility),  the  Point  Arena 
mountain  beaver  occupies  stabilized 
sand  dunes  with  coastal  scrub 
components.  The  Manchester  State 
Beach  sites,  located  about  0.25  miles 
apart,  are  significantly  different  than  the 
other  known  Point  Arena  mountain 
beaver  locations  because  they  provide 
less  cover,  fewer  food  plants,  and  poorer 
burrowing  substrate.  Although  mountain 
beavers  usually  construct  underground 
burrows,  those  inhabiting  the  coastal 
strand  burrow  under  shrubby 
vegetation.  Because  temperatures  are 
still  relatively  mild  with  minimum 
fluctuations  owing  to  the  marine 
influence,  the  Point  Arena  mountain 
beaver  is  able  to  tolerate  these  surface 
ambient  temperatures  in  the  coastal 
strand  environment. 

No  data  are  available  on  historical 
population  densities  for  the  Point  Arena 
mountain  beaver.  However,  estimates 
for  other  mountain  beaver  subspecies 
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range  from  1.4  to  2.2  individuals  per  acre 
(Neal  and  Borrecco  1981,  Lovejoy  and 
Black  1979)  up  to  9  (or  16  temporarily) 
animals  per  acre  (Voth  1968). 

During  a  1985-1986  status  survey. 
Steele  (1986)  found  a  total  of  41  active 
burrow  systems  in  8  populations  (range 
2-9  animals/system).  He  estimated  that 
the  number  of  individuals  per  site 
ranged  from  3  to  10  or  more,  for  an 
overall  subspecies  population  estimate 
of  approximately  41-55  individuals.  The 
Point  Arena  mountain  beavers  occupied 
roughly  24  acres  of  a  total  of 
approximately  83  acres  of  available 
habitat  (Steele  1986).  Sites  vary  in  size 
from  3.7  to  19.8  acres  of  which  about  1.5 
to  8  acres  were  occupied  by  the 
mountain  beavers  (Steele  1986).  By 
incorporating  data  from  the  1988  and 
1991  surveys  (Steele,  pers.  comm.).  the 
number  of  sites  was  increased  to  10.  the 
total  population  estimate  to  100.  and  the 
total  available  habitat  to  about  100 
acres. 

Mountain  beavers  live  within  an 
extensive  system  of  timnels  usually 
constructed  about  a  foot  from  the 
surface  (Steele  1986).  Runways  are 
enlarged  to  accommodate  nests  and  for 
food  storage  facihties  (Steele  1986). 
These  burrows  are  found  only  in 
portions  of  the  home  range  (Martin 
1971).  Limited  data  on  the  Point  Arena 
mountain  beaver  indicate  that  an 
average  of  one  or  two  animals  is  found 
within  individual  burrow  systems 
(Steele  1986). 

Rddio-telemetry  studies  indicate  that 
adult  mountain  beavers  had  home 
ranges  varying  from  0.01  to  0.06  acres 
size  (mean  0.04  acres),  with  no 
significant  differences  between  males 
and  females  (Martin  1971).  Adults  do  not 
seem  to  range  far  from  the  burrow 
entrances  as  evidenced  by  a  maximum 
recorded  distance  of  about  140  feet 
(Martin  1971).  During  the  breeding 
season  individuals  may  travel  outside 
the  calculated  home  range.  In  the 
summer  months,  young  mountain 
beavers  use  the  burrow  systems  as  well 
as  ground  surface  to  disperse  from  the 
nest  (Steele  1986). 

Mountain  beavers  appear  to  be 
solitary  in  their  social  structure,  except 
during  the  breeding  season,  and 
intraspeciHcally  defmed  their  nests  and 
burrows  (Martin  1971).  Even  though 
home  ranges  may  overlap,  each 
mountain  beaver  is  solitary  when 
feeding  (Steele  1986). 

Aplodontia  rufa  nigra  prefers  to 
forage  on  succulent  herbaceous  plant 
material  and  the  deciduous  tree  bark 
and  leaves  forming  the  understory 
(Steele  198Z  1986).  Species  frequently 
consumed  by  the  mountain  beaver 
include  sword  fern,  cow  parsnip,  salal. 


nettle,  salmonberry,  and  lupine.  It 
appears  that  the  Point  Arena  mountain 
beaver  is  primarily  a  nocturnal  forager 
(Steele  1986). 

In  comparison  to  the  abilities  of  many 
other  rodents,  the  mountain  beaver  is 
physiologically  somewhat  limited  in 
maintaining  its  water  balance  and  in 
thermoregulating  (Dolph  et  aJ.  1962; 
Greenbaum  and  Dicker  1963;  House  et 
aJ.  1963;  Druzinsky  1983. 1984;  Johnson 
1971;  Kinney  1971:  and  others). 
Anatomical  and  physiological  data 
indicate  that  mountain  beavers  are 
incapable  of  producing  a  concentrated 
urine  and,  therefore,  require  substantial 
daily  amounts  of  water.  It  is  thought  that 
the  limited  osmoregulatory  abilities  of 
the  mountain  beaver  are  responsible  for 
its  localized  distribution,  confining  it  to 
cool,  moist  areas  (Nungesser  and 
Pfeiffer  1965).  Work  with  Aplodontia 
rufa  pacifica  in  Oregon  found  that  the 
nest  and  burrow  system  effectively 
mediate  warm  surface  temperatures  and 
seasonal  changes  in  humidity  (Johnson 
1971.  Kinney  1971).  Further  evidence 
stems  from  work  on  dehydration  studies 
of  mountain  beavers  such  as  the  rmding 
that  A.  rufa  has  a  limited  ability  to 
increase  reabsorptlon  of  sodium  in  the 
kidney  when  dehydrated  (Schmidt- 
Nielson  and  Pfeiffer  1970).  To  excrete 
this  excess  sodium  requires  the  loss  of 
water  via  the  urine.  Further,  there  are  no 
indications  that  mountain  beavers  can 
enhance  evaporative  water  loss  when 
heat-stressed,  a  method  used  by  some 
mammals  to  maintain  homeothenny 
(Goslow  1964,  Johnson  1971,  Kinney 
1971). 

In  mountain  beavers,  it  appears  that 
the  relatively  primitive  thermoregulatory 
ability  limits  the  animal's  surface 
activity  to  moderate  temperature  days. 
Mountain  beavers  can  thermoregulate 
adequately  only  over  a  relatively 
narrow  band  of  ambient  temperatures  (6 
to  16  degrees  C)  which  corresponds  to 
the  normal  temperature  range  within  the 
burrows  (Kirmey  1971).  Animals 
exposed  to  environmental  temperatures 
of  aroimd  30  degrees  C  may  experience 
the  upper  thermal  tolerance  limit 
(Kinney  1971).  When  surface 
temperatures  are  too  warm,  the 
mountain  beaver  will  either  seek  refuge 
in  its  burrow  or  orient  its  body  to 
maximize  its  ability  to  lose  body  heat 
passively.  In  laboratory  experiments, 
mountain  beavers  undergoing  heat 
stress  responded  by  decreasing 
metabolic  and  respiratory  rates  and  by 
changing  posture  to  maintain  a 
relatively  constant  body  temperature 
(Steele  1986). 

Mountain  beavers  usually  reach 
sexual  maturity  during  the  second  year. 
Because  it  is  monestrous  and  all  females 


in  a  given  population  ovulate  at  about 
the  same  time  (during  a  period  of  5-7 
weeks  in  mid  or  late  winter),  the 
breeding  season  is  quite  limited  (Pfeiffer 
1958).  It  appears  that  the  gestation 
period  is  28  to  30  days  (Pfeiffer  1958).  In 
late  February  and  March,  the  litter  is 
born,  containing  usually  two  to  three, 
infrequently  four,  individuals  (Steele 
1986).  Only  one  litter  per  female  is 
produced  per  year  (Steele  1986). 

Demographic  information  such  as  age 
class  strcuture  and  distribution  on  the 
Point  Arena  mountain  beaver  is  sfrarse. 
Data  from  Aplodontia  rufa  pacifica 
indicate  an  adult  sex  ratio  of  1.2  to  1.0 
(male  to  female)  (Lovejoy  and  Black 
1979).  Other  Aplodontia  subspecies  are 
known  to  have  survived  for  6  or  more 
years  (Lovejoy  and  Black  1979). 

Because  of  their  burrowing  habits  and 
foraging  in  gardens,  croplands,  and 
forests,  mountain  beavers  can  cause 
extensive  damage  and  are  considered  a 
nuisance  in  some  areas  (Steele  1986). 
For  example,  in  certain  areas  of  coastal 
Oregon  and  Washington,  the  mountain 
beaver  is  numerous  and  regarded  as  a 
pest  (Scheffer  1929.  Phillips  1982). 
Mountain  beavers  can  be  particularly 
destructive  in  Douglas-fir  forests  by 
clipping  conifer  seedlings,  basal  girdling 
saplings,  and  undermining  roots  by 
borrowing  (Neal  and  Borrecco  1981). 
However,  none  of  the  subspecies 
endemic  to  California  are  known  to 
cause  substantial  damage  to  crops,  nor 
are  they  generally  found  in  intensively 
managed  forest  tracts. 

Of  the  10  known  populations  of  Point 
Arena  mountain  beaver,  3  occur  totally 
on  private  land  (Minor  Road,  Lagoon 
Lake,  and  American  Telephone  and 
Telegraph  communication  facility).  Four 
others  (Point  Arena,  Alder  Creek,  Irish 
Gulch,  and  Mallo  Creek)  are  partly  on 
private  land.  The  State  of  California  has 
jurisdiction  over  three  of  four  mountain 
beaver  locations  at  Manchester  State 
Beach  (California  Department  of  Parks 
and  Recreation),  and  also  owns  portions 
of  Alder  Creek,  and  highway  rights-of- 
way  on  the  Point  Arena.  Irish  Gulch,  and 
Mallo  Creek  sites.  The  other  mountain 
beaver  site  at  Manchester  State  Beach 
occurs  on  the  communication  facility 
owned  by  the  American  Telephone  and 
Telegraph  Company;  this  private  land  is 
encircled  by  State  land  (Manchester 
State  Beach).  On  Minor  Road  the 
County  of  Mendocino  has  a  highway 
right-of-way. 

The  Point  Arena  mountain  beaver  is 
included  as  a  category  1  taxon  in  the 
Service's  most  recent  Animal  Notice  of 
Review,  published  in  the  Federal 
Register  on  January  6, 1989  (54  PR  554). 
For  taxa  in  this  category,  the  Service  has 
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in  a  given  population  ovulate  at  about 
the  same  time  (during  a  period  of  5-7  \ 

weeks  in  mid  or  late  winter),  the 
breeding  season  is  quite  limited  (Pfeiffer 
1958).  It  appears  that  the  gestation 
period  is  28  to  30  days  (Pfeiffer  1958).  In 
late  February  and  March,  the  litter  is 
born,  containing  usually  two  to  three, 
infrequently  four,  individuals  (Steele 
1986).  Only  one  Utter  per  female  is 
produced  per  year  (Steele  1986). 

Demographic  information  such  as  age 
class  strcuture  and  distribution  on  the 
Point  Arena  mountain  beaver  is  sjiarse. 
Data  from  Aplodontia  rufa  pacifica 
indicate  an  adult  sex  ratio  of  1.2  to  1.0 
(male  to  female)  (Lovejoy  and  Black 
1979).  Other  Aplodontia  subspecies  are 
known  to  have  survived  for  6  or  more 
years  (Lovejoy  and  Black  1979). 

Because  of  their  burrowing  habits  and 
foraging  in  gardens,  croplands,  and 
forests,  mountain  beavers  can  cause 
extensive  damage  and  are  considered  a 
nuisance  in  some  areas  (Steele  1986). 
For  example,  in  certain  areas  of  coastal 
Oregon  and  Washington,  the  mountain 
beaver  is  numerous  and  regarded  as  a 
pest  (Scheffer  1929,  Phillips  1982). 
Mountain  beavers  can  be  particularly 
destructive  in  Douglas-fir  forests  by 
clipping  conifer  seedlings,  basal  girdling 
saplings,  and  undermining  roots  by 
bunowring  (Neal  and  Borrecco  1981). 
However,  none  of  the  subspecies 
endemic  to  California  are  known  to 
cause  substantial  damage  to  crops,  nor 
are  they  generally  found  in  intensively 
managed  forest  tracts. 

Of  the  10  known  populations  of  Point 
Arena  mountain  beaver.  3  occur  totally 
on  private  land  (Minor  Road,  Lagoon 
Lake,  and  American  Telephone  and 
Telegraph  communication  facility).  Four 
others  (Point  Arena.  Alder  Creek,  Irish 
Gulch,  and  Mallo  Creek)  are  partly  on 
private  land.  The  State  of  California  has 
jurisdiction  over  three  of  four  mountain 
beaver  locations  at  Manchester  State 
Beach  (California  Department  of  Parks 
and  Recreation),  and  also  owns  portions 
of  Alder  Creek,  and  highway  rights-of- 
way  on  the  Point  Arena,  Irish  Gulch,  and 
Mallo  Creek  sites.  The  other  mountain 
beaver  site  at  Manchester  State  Beach 
occurs  on  the  communication  facility 
owned  by  the  American  Telephone  and 
Telegraph  Company;  this  private  land  is 
encircled  by  State  land  (Manchester 
State  Beach).  On  Minor  Road,  the 
County  of  Mendocino  has  a  highway 
right-of-way. 

The  Point  Arena  mountain  beaver  is 
included  as  a  category  1  taxon  in  the 
Service's  most  recent  Animal  Notice  of 
Review,  published  in  the  Federal 
Register  on  January  6, 1989  (54  PR  554). 
For  taxa  in  this  category,  the  Service  has 
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substantial  information  on  hand  to 
support  the  biological  appropriateness 
of  proposing  to  list  such  taxa  as 
endangered  or  threatened  species.  A 
proposed  rule  to  list  this  species  as 
endangered  was  published  in  the 
Federal  Register  on  February  15, 1991 
(56  FR  6353).  The  comment  period  closed 
on  April  16, 1991. 

The  Point  Arena  mountain  beaver, 
with  a  limited  distribution  (i.e..  10  sites) 
and  narrow  physiological  habitat 
tolerances,  faces  threats  from  urban 
development,  predation,  human 
disturbance,  rodent  control  activities. 
and  decreased  genetic  variability  due  to 
the  small  number  of  remaining 
individuals.  This  species  faces  an 
immediate  threat  from  a  proposal  to 
erect  a  microwave  tower  within  habitat 
occupied  by  the  largest  known 
population.  The  project  as  originally 
planned  would  destroy  habitat  used  by 
10  out  of  the  20  animals  at  this  site.  With 
only  100  Pdint  Arena  mountain  beavers 
remaining,  the  loss  of  any  individuals 
would  be  significant  and  could  be 
potentially  devastating  to  the 
subspecies.  Because  of  the  immediate 
threat  posed  by  this  proposal,  the 
Service  finds  that  good  cause  exists  for 
this  rule  to  take  effect  immediately  upon 
publication  in  accordance  with  5  U.S.C. 
553(d)(3). 

Summary  of  Comments  and 
Recommendations 

In  the  February  15, 1991,  proposed 
rule,  all  interested  parties  were 
requested  to  submit  comments  or 
suggestions  concerning  the  proposal. 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the 
Independent  Coast  Obser\'er  and  the 
Pacific  Coast  News  inviting  the  public  to 
comment.  Comments  particularly  were 
sought  concerning: 

(IJ  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Point 
Arena  mountain  beaven 

(2)  The  location  of  any  additional 
populations  of  this  species  and  why  any 
habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

No  public  hearing  was  requested  or 
held.  The  Service  received  a  total  of  10 
public  comments.  Nine  comments  were 


received  in  support  of  the  proposed 
listing:  one  comment  opposed  this 
action.  Of  these,  six  were  received  from 
individuals  in  the  Point  Arena  area;  one 
from  the  Mendocino  District  of  the 
Department  of  Parks  and  Recreation; 
one  from  the  Department  of  Fish  and 
Game,  Sacramento.  California;  and  two 
others  from  individuals  outside  the  Point 
Arena  area.  One  letter  expressed 
concern  about  the  low  population  levels 
of  the  species,  and  four  expressed 
concern  about  the  decreasing  habitat 
availability. 

Dale  T.  Steele,  an  ecologist  fot  the 
California  Department  of 
Transportation,  confirmed  the  accuracy 
of  the  information  in  the  proposed  rule 
concerning  the  geographical  separation 
of  the  populations.  However,  from 
personal  investigation,  he  now  has 
found  10  known  populations  of  Point 
Arena  mountain  beaver  rather  than  the 
9  previously  reported.  Four  distinct 
populations  are  now  known  to  occur  at 
Manchester  State  Beach  instead  of  the 
three  reported  in  the  proposal.  Mr. 
Steele  also  estimates  a  population  of  100 
individuals  rather  than  the  51-65 
individuals  stated  in  the  proposal.  The 
appropriate  changes  have  been  made  in 
the  final  rule.  These  revised  population 
estimates  do  not  affect  the  need  to  list 
the  species.  In  addition,  Mr.  Steele 
reports  the  finding  of  a  dead  Point 
Arena  mountain  beaver  that  was  killed 
by  a  domestic  dog.  This  is  the  first 
finding  of  this  nature  known  to  the 
Service.  Mr.  Steele  also  noted  that  Point 
Arena  mountain  beaver  burrows  are 
typically  closer  to  one  foot  in  depth 
rather  than  several  inches,  as  stated  in 
the  proposed  rule.  Again,  the 
appropriate  change  has  been  made  in 
the  final  rule. 

Another  commenter  expressed 
concern  about  the  impacts  of  several 
construction  projects  on  Point  Arena 
mountain  beaver  in  the  area — the  Poiijt 
Arena  wharf  project  on  the  bank  north 
of  the  Point  Arena  creek,  and  the 
construction  of  at  least  three  gravel 
plants  in  the  area. 

The  Service  received  one  comment 
opposing  listing,  which  claimed  that  the 
populations  of  this  subspecies  have 
increased  considerably  during  the  last 
25  years  and  that  it  is  not  likely  to 
decline.  The  commenter  also  stated  that 
the  species  does  not  inhabit  moist  low 
land  areas  and  that  cattle  tend  to  avoid 
areas  used  by  the  mountain  beaver.  No 
documentation  was  submitted  to 
support  these  statements.  The  best 
scientific  and  commercial  information 
available  to  the  Service  does  not 
support  this  position. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Point  Arena  mountain  beaver 
[Aplodontia  rufa  nigra]  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  e!  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Point  Arena  mountain  beaver 
(Aplodontia  rufa  nigra)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Although  there  are  no  estimates 
available  on  the  amount  of  historical 
habitat  for  the  Point  Arena  mountain 
beaver,  given  the  amount  of  habitat  that 
already  has  been  developed  for  urban 
and  agricultural  purposes,  it  is  likely 
that  substantial  habitat  loss  has 
occurred.  Livestock  production,  dating 
from  the  time  of  introduction  of  cattle  by 
the  Spanish,  may  well  have 
substantially  modified  historical 
Aplodontia  habitats  (Steele  1986). 
Earlier  known  Point  Arena  mountain 
beaver  populations  were  situated  near 
farming  or  ranching  activities.  Livestock 
grazing  and  brush  clearing  have 
eliminated  much  coastal  scrub  habitat  in 
the  area  (Steele  1986).  Moreover,  cattle 
have  stepped  on  Aplodontia  burrows 
and  destroyed  runways  (Steele  1986).  Of 
the  10  presently  known  populations,  5 
are  found  near  agricultural  or  ranch  land 
and  are  subject  to  continued  impacts 
from  these  activities  (Steele  1986). 

Construction  of  private  and  county 
roads  has  resulted  in  the  loss  of  habitat. 
New  home  construction  at  Irish  Beach 
and  in  Irish  Creek  upslope  from  the 
mountain  beaver  population  has 
affected  the  habitat  quality.  Loss  of 
habitat,  dumping  of  trash,  and  an 
increase  in  predation  by  feral  and  non- 
feral  house  pets  may  have  reduced  the 
Point  Arena  mountain  beaver  population 
at  Irish  Creek.  About  150  homes  have 
been  completed  as  of  1991.  as  part  of  a 
planned  development  of  1.091  homes 
(Steele  1986;  Sharon  Eraser,  Irish  Beach 
Rental  Agency,  pers.  comm.  1991).  An 
adjunct  part  of  this  project  included 
constructing  a  water  diversion  system  at 
Mallo  Creek  to  supply  the  domestic 
water  requirements  of  the  development. 
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Recently  the  Coastal  Commission 
approved  the  withdrawal  of  up  to  50 
cubic  feet  per  second  of  water  from 
Mallo  Creek  for  residential  use  at  the 
Irish  Beach  subdivision  (B.  Noah 
Tilghman.  California  Coastal 
Commission,  letter  dated  June  22. 1988). 
Such  a  water  diversion  has  the  potential 
to  adversely  affect  the  mountain  beaver 
by  reducing  the  amount  and  quality  of 
available  habitat.  Ancillary  facilities 
including  a  market,  motel,  and  offices 
also  were  tentatively  planned  for 
construction  (Steele  1986).  The  latest 
revision  to  the  Mendocino  County  Land 
Use  Plan  shows  increasing  housing 
developments,  creating  a  potential  for 
additional  indirect  and  direct 
disturbance  to  the  mountain  beavers  in 
the  Irish  Creek  area. 

A  subdivision  also  has  been  planned 
for  Lagoon  Lake.  Although  the  roads  are 
now  in,  only  a  couple  of  homes  have 
been  built  there.  However,  if 
development  proceeds  as  originally 
envisioned,  homes  could  be  built  up  to 
several  hundred  feet  away  from  the 
Point  Arena  mountain  beaver  site  at 
Lagoon  Lake.  Some  of  the  lots  that  are 
part  of  the  Hunter's  Lagoon  project  at 
Lagoon  Lake  have  been  purchased  by 
the  California  Department  of  Parks  and 
Recreation  as  additional  land  for 
Manchester  State  Beach  (Dave  Barlett, 
California  Department  of  Parks  and 
Recreation,  pers.  comm.).  With  such 
close  urban  development,  the  mountain 
beavers  will  be  subject  to  increased 
human  disturbance  and  probably 
augmented  predation  pressure  by  house 
pets.  Urban  development  in  the  Lagoon 
Lake  area  may  adversely  modify 
existing  mountain  beaver  habitat  and 
reduce  the  number  of  animals. 

The  Irish  Beach-to-Manchester 
Alternative  Coastal  Trail  has  been 
proposed  to  provide  non-vehicular 
beach  assess  at  Irish  Beach,  Alder  Creek 
Beach  Road,  Kinney  Road,  and 
Stoneboro  Road.  This  project  includes 
construction  of  a  parking  area, 
construction  of  an  interpretative  center, 
and  establishing  access  to  the  proposed 
trail  at  both  Irish  Creek  and  Alder 
Creek.  This  would  increase  human 
disturbance  to  the  mountain  beaver 
population  and  result  in  a  reduction  in 
habitat  quality.  There  is  no  information 
available  to  indicate  that  the  Point 
Arena  mountain  beaver  can  tolerate  this 
degree  of  human  disturbance.  However, 
even  a  limited  effect  on  the  mountain 
beaver's  reproductive  success  or 
mortality  rates  from  predation  could 
extirpate  this  population  of 
approximately  five  animals. 

It  is  likely  that  there  has  been 
p'-evious  habitat  loss  at  the  American 


Telephone  and  Telegraph 
communication  facility  resulting  from 
construction  and  secondary  impacts 
from  use  of  the  facility.  It  is  not  known 
how  large  this  population  was  prior  to 
construction  of  the  communication 
facility;  however,  the  present  population 
of  approximately  20  animals  is  now 
threatened  by  the  proposed  construction 
of  a  microwave  tower.  The  proposed 
project  would  involve  the  excavation  of 
a  portion  of  this  3.7  acre  site  (Steele, 
pers.  comm.  1991). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
problem.  However,  the  very  low  number 
of  individuals  at  these  isolated 
remaining  sites  makes  each  population 
vulnerable  to  extirpation  from  collection 
for  scientific  or  other  purposes. 

C.  Disease  or  Predation 

Predation  by  domestic  and  feral  dogs, 
as  well  as  cats,  is  a  mortality  factor  for 
mountain  beaver,  particularly  in  sites 
located  adjacent  to  existing  urban  and 
agricultural  developments  such  as  at 
Irish  Gulch.  Alder  Creek,  and  Point 
Arena.  This  conclusion  is  supported  by 
the  discovery  of  a  Point  Arena  mountain 
beaver  which  was  killed  by  a  domestic 
dog  (Steele,  pers.  comm.  1991).  The 
impact  of  this  predation  pressure  on 
such  small  populations  has  the  potential 
to  become  critical,  since  one  determined 
predator  could  seriously  impact,  and 
possibly  even  extirpate,  any  of  the 
remaining  populations. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  California  Department  of  Fish  and 
Came  considers  the  Point  Arena 
mountain  beaver  a  "Species  of  Special 
Concern"  and  is  in  the  process  of 
preparing  the  documentation  to  request 
that  the  State  Fish  and  Game 
Commission  designate  this  taxon  as 
endangered.  Although  the  California 
Department  of  Fish  and  Game  requires 
special  authorization  (either  a  collecting 
permit  or  memorandum  of 
understanding)  to  collect  this  subspecies 
for  scientific  purposes,  there  is  no  legal 
status  to  protect  its  habitat. 
Furthermore,  because  the  Point  Arena 
mountain  beaver  is  classified  by  the 
Slate  of  California  as  a  non-game 
animal,  farmers  and/or  other 
landowners  may  legally  take  the 
animals  without  obtaining  a  permit  if  the 
animals  are  deemed  destructive  to 
property  such  as  crops. 

All  known  Point  Arena  mountain 
beaver  populations  are  within  the 
Coastal  Zone  and,  therefore,  subject  to 


the  provisions  of  the  California  Coastal 
Act  (California  State  Public  Resources 
Code,  Division  20;  California  Coastal 
Act  of  1976).  The  primary  goal  of  the 
Coastal  Act  is  to  preserve  and  protect 
natural  resources,  prime  agricultural 
land,  and  timber  land.  The  Coastal 
Commission  is  authorized  to  approve 
only  those  activities  that  are  dependent 
on  these  resources.  However,  activities 
such  as  dredging,  channelization, 
construction  of  pipelines,  transmission 
lines,  water  diversions,  and  existing 
agricultural  operations  may  be 
permitted.  Local  coastal  plans  must  be 
developed  by  coastal  cities  and  counties 
and  include  a  land  use  plan,  zoning 
ordinances,  and  zoning  maps.  A  land 
use  plan  has  been  developed  for  the 
Inverson  Planning  Area  (Land  Use  Plan: 
Mallo  Pass  Creek  to  Inverson  Road). 
This  planning  area  plus  a  small  section 
of  the  Navarro  River  to  Mallo  Pass 
Creek  Planning  Area  includes  the  entire 
known  distribution  of  the  Point  Arena 
mountain  beaver.  However,  this  plan 
does  not  contain  any  specific  actions 
designed  to  protect  the  mountain  beaver 
or  its  habitat. 

The  Coastal  Act  and  Mendocino 
County  Land  Use  Plan  provide  indirect 
habitat  protection  to  the  mountain 
beaver.  However,  such  land  use  plans 
are  not  required  to  minimize  activities 
adjacent  to  sensitive  habitat  such  as 
construction  of  housing  tracts,  diversion 
or  retention  of  drainage  waters, 
increased  human  intrusion,  or  adverse 
impacts  by  livestock.  Further,  mountain 
beavers  are  not  presently  protected  from 
development  activities  or  other 
potentially  adverse  impacts  because 
there  are  no  regulations  or  guidelines 
that  protect  the  animal  or  its  habitat. 

E.  Other  Natural  and  Manmade  Factors 
Affecting  Its  Continued  Existence 

Construction  of  roads  may  reduce  or 
possibly  eliminate  the  ability  of  young 
Point  Arena  mountain  beavers  to 
successfully  disperse  from  natal  areas. 
Point  Arena  mountain  beavers  may  be 
killed  by  cars  as  they  attempt  to  cross 
roads  although  none  have  been  recordea 
to  date.  Both  the  Minor  Hole  Road  and 
Alder  Creek  populations  have  burrows 
near  and  under  roadways  (Steele  1986), 
thus  increasing  the  likelihood  that 
mountain  beavers  will  wander  onto  the 
pavement.  The  nocturnal  habits  of  the 
animal  make  their  attempts  at  road 
crossing  even  more  hazardous. 

Rodent  control  by  trapping  and 
baiting  is  still  fairly  common  along  the 
Mendocino  coast  and  often  is  associated 
with  residential  and  family  garden 
practices  (Steele  1986).  Baits  laced  with 
strychnine  or  anticoagulants  are  the 
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the  provisions  of  the  California  Coastal 
Act  (California  State  Public  Resources 
Code,  Division  20;  California  Coastal 
Act  of  1976).  The  primary  goal  of  the 
Coastal  Act  is  to  preserve  and  protect 
natural  resources,  prime  agricultural 
land,  and  timber  land.  The  Coastal 
Commission  is  authorized  to  approve 
only  those  activities  that  are  dependent 
on  these  resources.  However,  activities 
such  as  dredging,  channelization, 
construction  of  pipelines,  transmission 
lines,  water  diversions,  and  existing 
agricultural  operations  may  be 
permitted.  Local  coastal  plans  must  be 
developed  by  coastal  cities  and  counties 
and  include  a  land  use  plan,  zoning 
ordinances,  and  zoning  maps.  A  land 
use  plan  has  been  developed  for  the 
Inverson  Planning  Area  (Land  Use  Plan: 
Mallo  Pass  Creek  to  Inverson  Road). 
This  planning  area  plus  a  small  section 
of  the  Navarro  River  to  Mallo  Pass 
Creek  Planning  Area  includes  the  entire 
known  distribution  of  the  Point  Arena 
mountain  beaver.  However,  this  plan 
does  not  contain  any  specific  actions 
designed  to  protect  the  mountain  beaver 
or  its  habitat. 

The  Coastal  Act  and  Mendocino 
County  Land  Use  Plan  provide  indirect 
habitat  protection  to  the  mountain 
beaver.  However,  such  land  use  plans 
are  not  required  to  minimize  activities 
adjacent  to  sensitive  habitat  such  as 
construction  of  housing  tracts,  diversion 
or  retention  of  drainage  waters, 
increased  human  intrusion,  or  adverse 
impacts  by  livestock.  Further,  mountain 
beavers  are  not  presently  protected  from 
development  activities  or  other 
potentially  adverse  impacts  because 
there  are  no  regulations  or  guidelines 
that  protect  the  animal  or  its  habitat. 


E.  Other  Natural  and  Manmade  Factors 
Affecting  Its  Continued  Existence 

Construction  of  roads  may  reduce  or 
possibly  eliminate  the  ability  of  young 
Point  Arena  mountain  beavers  to 
successfully  disperse  from  natal  areas. 
Point  Arena  mountain  beavers  may  be 
killed  by  cars  as  they  attempt  to  cross 
roads  although  none  have  been  recordea 
to  date.  Both  the  Minor  Hole  Road  and 
Alder  Creek  populations  have  burrows 
near  and  under  roadways  (Steele  1986), 
thus  increasing  the  likelihood  that 
mountain  beavers  will  wander  onto  the 
pavement.  The  nocturnal  habits  of  the 
animal  make  their  attempts  at  road 
crossing  even  more  hazardous. 

Rodent  control  by  trapping  and 
baiting  is  still  fairly  common  along  the 
Mendocino  coast  and  often  is  associated 
with  residential  and  family  garden 
practices  (Steele  1986).  Baits  laced  with 
strychnine  or  anticoagulants  are  the 


most  widely  used  (Steele  1986).  Also, 
wet  spots  and  seeps  sometimes  are 
treated  with  applications  of  copper 
sulfate  to  control  sheep  liver  fluke 
(Steele  1986).  Although  there  is  no 
information  available  assessing  the 
impacts  of  such  programs  on  the  Point 
Arena  mountain  beaver,  these  activities 
represent  a  potential  threat. 
Maintenance  workers  at  the 
Kampgrounds  of  America  facility  near 
the  mountain  beaver  site  at  Point  Arena 
placed  poison  bait  and  traps  out  to  kill 
the  mountain  beavers  they  mistakenly 
identified  as  gophers.  It  is  unknown  if 
any  Point  Arena  mountain  beavers 
succumbed:  however,  this  demonstrates 
the  threat  that  rodent  control  activities 
present  and  also  how  m  act  of 
vandalism  through  trapping  or 
application  of  poisoned  bait  could 
severely  impact  the  species.  Although 
no  such  vandalism  has  been  reported, 
the  potential  exists  to  extirpate  these 
small,  disjunct  populations. 

Several  exotic  plants  occur  in  Point 
Arena  mountain  beaver  habitat, 
including  gorse  [Ulex  europaeus],  broom 
[Cytisus  spp.),  pampas  grass  [Cortaderia 
ielloana],  and  others.  In  some  areas 
these  species  have  become  established 
md  relatively  widespread,  thereby 
reducing  the  quality  and  quantity  of  the 
native  ecosystem  of  the  Point  Arena 
mountain  beaver. 

Because  the  remaining  Point  Arena 
mountain  beavers  have  a  localized 
iistribution,  they  are  extremely 
irulnerable  to  catastrophic  events  such 
is  fire,  flooding,  disease,  drought,  or 
earthquake.  Such  events  could  eliminate 
ill  individuals  or  further  depress  the 
blready  low  population  numbers  to  a 
point  where  they  could  not  recover. 

Additionally,  the  population  numbers 
are  now  sufficiently  low  so  that  the 
effects  of  inbreeding  depression 
(whereby  closely  related  individuals 
breed)  may  result  in  the  expression  of  a 
deleterious  gene  in  the  population. 
Individuals  possessing  such  deleterious 
alleles  are  less  likely  to  effectively  cope 
with  the  environmental  conditions  or  to 
adapt  to  environmental  changes,  even 
relatively  minor  ones.  Moreover,  small 
populations  (especially  those  with  less 
than  50  individuals),  are  subject  to  the 
effects  of  genetic  drift.  This  means  that 
by  chance  events  the  genetic  variability 
eventually  will  decline  in  small 
populations,  thus  limiting  the  flexibility 
of  a  population  to  respond  to 
environmental  changes.  The  effects  of 
genetic  drift  and  inbreeding  depression 
are  genetically  similar.  Individual 
populations  of  mountain  beavers 
number  from  about  3  to  20  animals,  and. 
therefore,  the  genetic  effects  of  small 


size  are  likely  to  be  a  significant  factor 
in  the  taxon's  long-term  survivability. 

Small  populations  may  also  suffer 
from  the  ejects  of  habitat 
fragmentation.  Subdivision  of  habitat 
info  smaller  blocks  of  land  often  is  the 
result  of  human-related  activities  such 
as  fire,  water  diversion,  livestock 
grazing,  road  construction,  and  urban 
development  and  serves  to  exacerbate 
the  segregation  of  the  extant 
populations.  Habitat  fragmentation,  by 
further  reducing  population  size, 
increases  the  probability  of  genetic  drift 
and  inbreeding  depression  that  may 
result  in  less  vigorous  and  adaptable 
populations  of  mountain  beavers. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Point 
Arena  mountain  beaver  [Aplodontia 
rufa  nigra)  as  endangered.  The  limited 
distribution  (10  sites),  narrow 
physiological  habitat  tolerances,  small 
overall  population  number,  and  threats 
of  habitat  loss  from  urban  development, 
pesticide  application,  predation  by  feral 
animals  as  well  as  house  pets,  and 
human  disturbance  make  endangered 
status  warranted  in  lieu  of  threatened 
status.  Given  these  threats  and  with 
only  about  100  individuals  remaining  on 
about  100  acres  of  habitat,  the  taxon  is 
now  facing  extinction.  Critical  habitat  is 
not  being  designated  for  reasons 
enumerated  under  the  Critical  Habitat 
section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  Because  the 
Point  Arena  mountain  beaver  now 
occurs  in  small  populations  (3  to  20 
individuals  per  site)  and  is  limited  to  10 
known  sites  with  a  restricted 
distribution  of  about  100  acres,  any  acts 
of  vandalism,  such  as  trapping, 
poisoning,  or  collection,  could  seriously 
reduce  the  outstanding  numbers  of 
individuals  and  cause  irreparable  harm. 
Further,  interested  parties  have  been 
notified  of  the  status  of  the  taxon 
including  landowners  as  well  as  private. 
State,  city,  county,  and  Federal  agencies. 
Therefore,  because  the  concerned 
landowners  already  have  been  notified 
and  any  proposal  for  critical  habitat 
requires  publication  of  precise  location 
maps  in  the  Federal  Register  which 
could  result  in  vandalism  or  collection, 
the  Service  has  determined  that 


designation  of  critical  habitat  would  not 
be  prudent. 

Available  Conservatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Potential  recovery  actions  could 
include  establishing  a  buffer  around 
each  population  site  and  excluding 
further  urban  or  other  develbpment 
within  this  zone  of  about  100  acres  of 
total  habitat  or  within  adjacent  potential 
habitat;  installing  protective  fencing; 
implementing  cooperative  agreements  to 
manage  the  species;  and  restricting 
pesticide  application.  Such  actions  may 
be  initiated  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  involvement  may 
occur  if  the  Federal  Highways 
Administration  provides  funding  to  the 
California  Department  of  Transportation 
(Caltrans)  to  construct  new  highways  or 
repair  existing  ones.  The  American 
Telephone  and  Telegraph  Company 
proposed  to  install  a  subterminal  fiber 
optics  cable  in  a  six-foot  deep  trench  as 
part  of  its  submarine  lightguide  cable 
installation  project  under  its 
communication  facility.  In  consideration 
of  the  mountain  beaver  on  the  site,  the 
proposal  was  modified  to  bore  the  cable 
through  the  site  rather  than  excavate  a 
six-foot  deep  trench.  If  hydroelectric 
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facilities  are  proposed  for  the  streams 
within  or  adjacent  to  Point  Arena 
mountain  beaver  habitat,  a  Federal 
Energy  Regulatory  Commission  permit 
will  be  required  that  may  incorporate 
measures  to  protect  the  mountain 
beaver  and  its  habitat.  No  such 
hydroelectric  facilities  are  known  to  be 
planned. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  arc  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Final  Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1470: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherv,/ise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Mammals,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§17.11 
wlldlH*. 


(h) 


Endangered  and  threatened 


UMI 


)ecember  12.  1991  /  Rules  and  Regulations 


er.  1945.  The 
!  races  of  the 
dontia  rufa]  in 
:6:34-37. 

Pfeiffer.  1962.  The 
>on  urine 
ontia  rufa 
it.  Physiological 

y  and  EMG  of  the 
'a  rufa.  First 
im  of  Vertebrate 
I,  W.  Germany. 
y  and  EMG  of  the 
I  rufa  and 
nted  at  the  1984 
ity  of  Ilhnois, 
ma  Xi. 
lain  beaver, 
}lished  Masters 
>  University, 

;er.  1963.  Swelling 
le  liver  and 
xient.  Biochimica 
402-404. 

J.  The  mammals  of 
ork.  N.Y.  2  vol. 
I  of  North 
i  edition.  Wiley 
I.Y. 

1972.  A  floristic 
(tendocino  County. 
:499-504. 
I.  Braun.  1963. 
ne  concentration 
the  rabbit.  Nature 

gulation, 
ibution  of 
blished  Ph.D. 
Iniversity.  164  pp. 
ital  physiology  of 
'odontia  rufa). 
isis,  University  of 

L979.  Population 
in  beaver. 
;o  in  western 
ence  52{2):82-69. 
i  and  activities  of 
\plodontia  rufa). 
52:717-723. 
181.  Distribution 
untain  beaver  to 
inds.  Northwest 

■fer.  1965.  Water 
num  concentrating 
i/e  rodent, 
larative 
y  14:289-297. 
ion  in  a  primitive 
a.  Unpublished 
ty  of  California, 

luctive  cycle  of  the 

er.  loumal  of 

5. 

>omer'  control. 


Scheffer.  T.  1929.  Mountain  beavers  in  the 
Pacific  Northwest:  Their  habits, 
economic  status  and  control.  U.S.D.A. 
Farmers'  Bulletin,  No.  1958. 

Schmidt-Nielson.  B..  and  E.  Pfeiffer.  1970. 
Urea  and  urinarj'  concentrating  ability  of 
the  mountain  beaver.  Aplodontia  rufa. 
American  Journal  of  Physiology  218:1370- 
1375. 

Steele.  D.  1982.  An  ecological  survey  of 
mountain  beaver  [Aplodontia  rufa]  in 
California.  Non-game  Wildlife 
investigations.  Job  IV-16.1,  California 
Dept.  of  Fish  and  Game. 

Steele,  D.  1986.  The  mountain  beaver 
{.Aplodontia  rufa]  in  California. 
Unpublished  Master's  Thesis,  University 
of  California,  Davis.  93  pp. 

Taylor,  W.  1914.  A  previously  undescribed 
Aplodontia  from  the  middle  coast  of 
California.  University  of  California 
Publications  in  Zoology  12:297-300. 

Taylor,  W.  1918.  Revision  of  the  rodent  genus 
Aplodontia.  University  of  California 
Publications  in  Zoology  17:435-504. 

Voth,  E.  1988.  Food  habits  of  the  Pacific 
mountain  beaver,  Aplodontia  rufa 
pacifica.  Unpublished  Ph.D.  Thesis, 
Oregon  Slate  University.  263  pp. 

Authors 

The  authors  of  this  rule  are  Mr. 
Michael  Horton  and  Dr.  Kathleen  E. 
Franzreb,  Sacramento  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2800  Cottage 
Way  E-ia23,  Sacramento.  California 
95825-1846.  (916/978-4866  or  FTS  460- 
4866]. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Final  Regulation  Premutation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1470: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherv^ise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
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Dated:  December  4, 1991. 

Richard  N.  Smith. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

|FR  Doc.  91-29733  Filed  12-11-81;  8:45  am] 

BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

I  Docket  No.  910763-1212] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  rescission  of  closure. 

summary:  NOAA  announces  that  the 
prohibition  on  the  processing  of  Pacific 
whiting  at  sea  (by  motherships] 
previously  announced  to  take  effect  at 
1200  hours  (local  time]  November  22, 
1991  (56  FR  58321)  has  been  rescinded 
until  further  notice.  This  action  is 
authorized  by  the  regulations  at  50  CFR 
663.23(b](3)  implementing  the  Pacific 
Coast  Groundfish  Management  Plan 
(FMP),  and  is  intended  to  provide  for  full 
utilization  of  the  Pacific  whiting 
resource  in  1991. 

EFFECTIVE  DATES:  Effective  noon  (local 
time)  November  22, 1991.  until  2400 
hours  (local  time)  December  31. 1991. 
unless  modified,  superseded,  or 
rescinded. 

addresses:  RoUand  A.  Schmitten. 
Director.  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  Bldg.  1,  Seattle,  WA 
98115;  or  E.  Charles  Fullerton.  Director, 
Southwest  Region.  National  Marine 


Fisheries  Service.  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  514-6202. 

SUPPLEMENTARY  INFORMATION:  In 

October  1991,  NMP'S  determined  that 
7.000  metric  tons  (mt)  of  the  1991  Pacific 
whiting  quota  of  228,000  mt.  off 
Washington,  Oregon,  and  California 
would  not  be  fully  utilized  unless  made 
available  for  processing  at  sea. 
Consequently,  on  November  17, 1991  (56 
FR  58321;  November  19. 1991),  the  7,000 
mt  of  Pacific  whiting  that  was 
determined  to  be  surplus  to  shoreside 
processing  needs  was  made  available 
for  processing  at  sea  in  the  exclusive 
economic  zone  (EEZ).  Further  processing 
at  sea  initially  was  to  be  prohibited  on 
noon  November  22, 1991,  but  the  date 
could  be  adjusted  by  the  Regional 
Director  if  needed  to  avoid  exceeding,  or 
to  fully  utilize,  the  7,000  mt. 

Bad  weather  prevented  productive 
fishing,  and  the  cumulative  catch 
through  November  21. 1991.  was 
approximately  2,400  mt  (34  percent  of 
the  7,000  mt  release).  For  this  reason,  the 
Regional  Director  determined  that  the 
closure  scheduled  at  noon,  November 
22, 1991,  should  be  rescinded  until  the 
end  of  the  fishing  year  December  31, 
1991,  or  until  further  notice.  Taking  and 
retention  of  Pacific  whiting  by  vessels 
that  also  process  fish  remains 
prohibited.  Actual  notice  was  provided 
to  participants  in  the  fishery  and  the 
general  public  in  the  community  through 
personal  communications  with 
representatives  of  the  various 
companies  involved.  Notice  to  Mariners, 
and  a  NMFS  news  release. 

Secretarial  Action.  For  the  reasons 
stated  above,  the  Secretary  of 
Commerce  announces  that: 


At  sea  processing  of  Pdcific  whiting  in  the 
Fishery  Management  Area  may  continue 
after  1200  hours,  November  22. 1991,  through 
December  31. 1991.  or  until  further  notice  by 
the  Regional  Director. 

Classification 

The  determination  to  rescind  the 
prohibition  on  al-sea  processing  of 
Pacific  whiting  for  the  rest  of  the  fishing 
year  or  until  further  notice  is  based  on 
the  most  recent  data  available.  The 
aggregate  data  upon  which  the 
determination  is  based  are  available  fur 
public  inspection  at  the  Office  of  the 
Director,  Northwest  Region  (see 
Addresses)  during  business  hours. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(b)(3).  and  is 
in  compliance  with  Executive  Order 
12291. 

An  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  was 
prepared  for  the  authorizing  regulations. 
The  environmental  impacts  of  the  action 
taken  in  this  notice  were  considered  in 
the  EA/RIR.  Therefore  this  action  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirements  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02c.3  of 
NOAA  Administrative  Order  216-6 
because  this  action  is  within  the  scope 
of  the  authorizing  rule  and  its  EA/RIR. 

List  of  Subjects  in  50  CFR  Part  633 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  December  6. 1991. 
Richatd  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries.  Conservation 

and  Management  National  Marine  Fisheries 

Service. 

(FR  Doc.  91-29654  Filed  12-6-91:  4:42  pmj 
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Proposed  Rules 


Vol.  56,  No.  239 

Thursday.  December  12.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  ttie  rule 
makir>g  pnor  to  the  adoptx>n  of  ttie  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  214 

[Doefcet  No.  N-91-3339;  FR-2753-N-02] 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Conunissioner  Housing  Counseling 
Program:  Announcement  of  Totf-Free 
Telephone  Number 

AGENCY:  OfTice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
Department's  toll-free  telephone  number 
by  which  the  public  may  obtain  a  list  of 
HUD-approved  housing  counseling 
agencies  in  their  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Bates,  Director.  Single  Family 
Servicing  Division,  room  9178, 451 
Seventh  Street.  SW.,  Washington,  DC 
2041(M)500.  Telephone:  (202)  708-1672. 
Hearing-  or  speech-impaired  individuals 
may  call  the  Office  of  Housing's  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On 

November  15, 1991  (56  FR  58158),  the 
Department  published  in  the  Federal 
Register  a  proposed  rule  that  would 
codify  the  procedures  and  requirements 
governing  the  Department's  housing 
counseling  program.  (To  date  the 
housing  counseling  program  has  been 
administered  imder  HUD  Housing 
Counseling  Handbook  No.  7610.1,  Rev. 
September  1990.)  In  the  preamble  to  the 
proposed  rule,  the  Department  advised 
that  section  577  of  the  National 
Affordable  Housing  Act  (Pub.  L.  101-625, 
approved  November  28. 1990)  authorized 
the  Department,  to  the  extent  of 
amounts  approved  in  appropriations 
acts,  to  enter  into  an  agreement  with  a 
private  entity  which  would  operate  a 
toll-free  number  by  which  a  person 
could  obtain  a  list  of  the  HUD-approved 
agencies  that  serve  the  area  in  which 
the  person  resides.  The  Department 


stated  that  once  the  toll-free  number  is 
operational,  it  would  be  announced  by 
separate  notice  in  the  Federal  Register. 

The  purpose  of  this  notice  is  to 
announce  this  toll-free  number.  The 
number  is:  800-733-3238. 

Dated:  December  5, 1991. 
Grady  |.  Noiris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  91-29630  Filed  12-11-91;  8:45  am) 

BRUNO  CODE  4210-27-« 


DEPARTMENT  OF  THE  INTERIOfl 

Minerals  Management  Service 

30  CFR  Part  206 
RIN  1010-AB29 

Amendment  of  Valuation  Benchmarks 
in  Gas  Regufations 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Proposed  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  is  proposing  to  amend  its 
regulations  governing  the  valuation  of 
gas  produced  from  Federal  and  Indian 
leases.  The  proposed  amendments 
would  modify  the  first  benchmark  for 
valuing  improcessed  gas,  residue  gas. 
and  gas  plant  products  not  sold  pursuant 
to  an  arm's-length  contract.  The  MMS  is 
also  proposing  to  add  an  additional 
benchmark  to  the  sections  on  processed 
and  unprocessed  gas.  These  changes  are 
proposed  to  make  the  benchmarks 
easier  for  royalty  payors  to  apply  in 
valuing  gas  production,  and  to  provide 
more  certainty  to  the  process. 
DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 

ADDRESSES:  Written  comments, 
suggestions,  or  objections  regarding  the 
proposed  amendments  should  be  mailed 
to  the  Minerals  Management  Service, 
Royalty  Management  Program,  Rules 
and  Procedures  Branch,  Denver  Federal 
Center.  Building  85,  P.O.  Box  25165,  Mail 
Stop  3910,  Denver,  Colorado  80225, 
Attention:  Dennis  C.  Whitcomb. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  (303)  231-3432  or 
(FTS)  326-3432. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  Scott  Ellis  and  John  L.  Price  of  the 


Royalty  Valuation  and  Standards 
Division,  and  Donald  T.  Sant,  Deputy 
Associate  Director  for  Valuation  and 
Adult,  Royalty  Management  Program, 
MMS. 

I.  Background 

On  January  15, 1988,  MMS  published 
new  gas  valuation  regulations  in  the 
Federal  Register  (53  FR  1230)  that 
became  effective  March  1. 1988.  Before 
adopting  the  final  regulations.  MMS 
received  comments  on  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  February  13. 1987 
(52  FR  4732),  a  First  Further  Notice  of 
Proposed  Rulemaking  published  on 
August  17. 1987  (52  FR  30776),  and  a 
Second  Further  Notice  of  Proposed 
Rulemaking  published  on  October  23. 
1987  (52  FR  39792).  In  addition,  public 
hearings  were  held  on  the  proposed  gas 
valuation  regulations.  Comments  that 
were  received  in  response  to  the  Federal 
Register  Notices  and  at  the  public 
hearings  were  considered  in  the  adopted 
regulations. 

The  final  valuation  regulations 
establish  royalty  values  based  on 
market  values  determined  by  the 
supply/demand  interaction  through 
arm's-length  transactions.  To  ensure 
that  the  proper  royalty  value  is 
established  in  those  situations  where 
gas  production  is  not  sold  pursuant  to 
arm's-length  transactions,  a  benchmark 
system  was  developed.  The 
determination  of  value  under  the 
benchmark  system  is  based  primarily 
upon  values  established  under 
comparable  arm's-length  transactions 
occurring  in  the  field  or  area  in  question. 
In  the  absence  of  comparable  arm's- 
length  transactions,  the  best  available 
gas  sales  data  relevant  to  the  situation 
or  a  net-back  procedure  is  used  to 
establish  value.  See  paragraph  (c)  of  30 
CFR  206.152  and  206.153. 

The  MMS  received  ntimerous 
comments  on  whether  or  not  to  adopt  a 
benchmark  system  to  value  gas 
production  not  sold  pursuant  to  arm's- 
length  contracts  and  what  criteria  would 
be  used  in  each  benchmark  to  establish 
gas  value.  Industry  generally  supported 
the  concept  of  comparing  the  values 
under  non-arm's-length  transactions 
with  values  under  comparable  arm's- 
length  contracts.  Industry  also 
supported  additional  benchmarks  that 
were  based  upon  market-oriented 
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Royalty  Valuation  and  Standards 
Division,  and  Donald  T.  Sant,  Deputy 
Associate  Director  for  Valuation  and 
Adult,  Royalty  Management  Program, 
MMS. 

I.  Background 

On  January  15, 1988,  MMS  published 
new  gas  valuation  regulations  in  the 
Federal  Register  (53  FR  1230)  that 
became  effective  March  1, 1988.  Before 
adopting  the  final  regulations,  MMS 
received  comments  on  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  February  13. 1987 
(52  FR  4732),  a  First  Further  Notice  of 
Proposed  Rulemaking  published  on 
August  17. 1987  (52  FR  30776).  and  a 
Second  Further  Notice  of  Proposed 
Rulemaking  published  on  October  23, 
1987  (52  FR  39792).  In  addition,  public 
hearings  were  held  on  the  proposed  gas 
valuation  regulations.  Comments  that 
were  received  in  response  to  the  Federal 
Register  .Notices  and  at  the  public 
hearings  were  considered  in  the  adopted 
regulations. 

The  final  valuation  regulations 
estabUsh  royalty  values  based  on 
market  values  determined  by  the 
supply/demand  interaction  through 
arm's-length  transactions.  To  ensure 
that  the  proper  royalty  value  is 
established  in  those  situations  where 
gas  production  is  not  sold  pursuant  to 
arm's-length  transactions,  a  benchmark 
system  was  developed.  The 
determination  of  value  under  the 
benchmark  system  is  based  primarily 
upon  values  established  under 
comparable  arm's-length  transactions 
occurring  in  the  field  or  area  in  question. 
In  the  absence  of  comparable  arm's- 
length  transactions,  the  best  available 
gas  sales  data  relevant  to  the  situation 
or  a  net-back  procediu^  is  used  to 
establish  value.  See  paragraph  (c)  of  30 
CFR  206.152  and  206.153. 

The  MMS  received  numerous 
comments  on  whether  or  not  to  adopt  a 
benchmark  system  to  value  gas 
production  not  sold  pursuant  to  arm's- 
length  contracts  and  what  criteria  would 
be  used  in  each  benchmark  to  establish 
gas  value.  Industry  generally  supported 
the  concept  of  comparing  the  values 
under  non-arm's-length  transactions 
with  values  under  CLmoarable  arm's- 
length  contracts.  Industry  also 
supported  additional  benchmarks  that 
were  based  upon  market-oriented 
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factors.  The  additional  benchmarks 
were  said  to  be  necessary  in  instances 
where  comparable  arm's-length 
transactions  did  not  exist.  State  and 
Indian  commenters  generally  supported 
the  benchmark  system  for  determining 
gas  value  in  other-than-arm's-length 
situations,  but  preferred  to  establish 
value  based  on  the  highest  price  paid  in 
the  field. 

One  State  commenter  did  not  believe 
that  the  benchmark  system  was  fair  to 
the  royalty  owner:  "It  would  be 
unreliable  because  the  standards  are 
vague,  subjective,  and  subject  to  abuse 

*  *  *."  One  industry  commenter 
partially  agreed  with  this  assessment, 
relating  that  although  the  proposed 
benchmark  system  gives  producers  more 
confidence  in  arriving  at  value,  it  falls 
short  of  providing  a  method  to 
determine  an  exact  royalty  amount 
when  royalty  is  due. 

Another  industry  commenter  during 
the  rulemaking  process  suggested  that 
the  wording  of  the  benchmark  criteria 
should  be  amended  to  avoid  ambiguity 
in  the  application:  "As  currently  written. 
these  provisions  are  unclear  as  to  how 
royalty  should  be  valued  if  the  proceeds 
under  the  non-arm's-length  contract  is 
not  'equivalent'  to  the  proceeds  of  the 

•  *  *  arm's-length  contracts  of  other 
lessees  in  the  field."  The  commenter 
further  stated  that  he  understood  the 
intent  of  the  proposed  regulations  was 
that  the  proceeds  under  the  referenced 
arm's-length  contract  would  be  used  to 
set  royalties,  but  the  regulation  did  not 
expressly  so  state.  The  commenter 
observed:  "*  *  *  as  presently  worded, 
the  regulation  would  suggest  that  if  the 
non-arm's-length  contract  was  not 
'equivalent,'  then  the  next  criterion  in 
the  hierarchy  would  apply.  This 
ambiguity  should  be  removed." 

In  the  final  regulations.  MMS  adopted 
as  the  first  benchmark  (paragraph  (c)(1) 
of  30  CFR  206.152  and  206.153)  the 
lessee's  gross  proceeds  received  under 
its  non-arm's-length  transaction  if  they 
are  equivalent  to  the  gross  proceeds 
received  under  comparable  arm's-length 
contracts  for  like-quality  production  in 
the  same  field  or  area.  The  criteria  to  be 
considered  in  defining  comparable 
contracts  are  also  outlined  in  the  above- 
referenced  sections.  However,  since  the 
adoption  of  the  revised  regulations, 
numerous  questions  have  been  raised  as 
to  the  interpretation  of  the  first 
benchmark.  These  questions  have 
generally  addressed  two  issues: 

(a)  How  does  the  lessee,  or  MMS, 
determine  the  acceptability  of  the 
lessee's  gross  proceeds  under  its  non- 
arm's-length  contract  when  there  are 
numerous  comparable  arm's-length 


contracts  with  a  range  of  proceeds 
passing  between  the  parties? 

(b)  How  does  the  lessee,  or  MMS. 
determine  the  acceptability  of  the 
lessee's  gross  proceeds  under  its  non- 
arm's-length  contract  when  there  are  no 
comparable  arm's-length  contracts  for 
the  sale  of  like-quality  production 
between  parties  not  affiliated  with  the 
lessee? 

The  Department  of  the  Interior  also 
was  sued  by  a  group  of  affiliated 
producers  over,  among  other  things,  the 
final  regulations'  treatment  of  valuation 
under  non-arm's-length  contracts.  ANR 
Production  Co..  et  ai.  v.  Model.  Civ.  No. 
CV  88-0045  (W.D.  La.,  filed  Jan.  14. 
1988). 

Lessees  have  discovered  that  many 
arm's-length  contracts  are  comparable 
to  their  non-arm's-length  contracts  from 
the  standpoint  of  time  of  execution, 
market  served,  duration,  and  volume 
and  quality  of  gas.  However,  a  range  of 
prices  commonly  exists  for  the 
comparable  arm's-length  contracts. 
Lessees  are  uncertain  if  MMS  will  view 
their  gross  proceeds  under  the  non- 
arm's-length  contract  as  acceptable,  for 
rdyalty  valuation  purposes,  if  they  are 
greater  than  or  equal  to  the  gross 
proceeds  paid  under  at  least  one 
comparable  arm's-length  contract.  To 
illustrate,  assume  there  are  10  arm's- 
length  contracts  in  the  field  comparable 
to  the  lessee's  non-arm's-length  contract 
except  that  each  of  the  10  contracts  has 
a  different  price.  Assume  further  that  the 
non-arm's  length  contract  gross 
proceeds  are  equal  to  the  proceeds 
under  the  second  to  the  lowest  arm's- 
length  contract.  The  lessees  are 
uncertain  whether  MMS  will  accept  the 
non-arm's-length  gross  proceeds  as 
value. 

Since  issuance  of  the  regulations, 
numerous  questions  have  been  raised  as 
to  how  MMS  will  enforce  the  first 
benchmark.  The  questions  have 
identified  the  need  to  further  clarify  the 
intentions  of  MMS  in  this  regard. 
Therefore.  MMS  is  proposing  to  modify 
the  benchmark  system  by  clarifying  the 
first  benchmark  and  establishing  four 
benchmarks  where  there  are  now  only 
three. 

II.  Proposed  Amendments 

The  MMS  is  proposing  to  amend 
paragraph  {c)(l)  of  30  CFR  206.152  and 
206.153  and  to  add  an  additional 
benchmark  to  both  sections. 

In  recognition  of  the  realities  of  the 
gas  marketplace,  it  is  being  proposed 
that  the  gross  proceeds  accruing  to  a 
lessee  under  its  non-arm's-length 
contract  would  be  accepted  as  value  if 
they  are  not  less  than  the  gross  proceeds 
derived  from  or  paid  under  the  lowest 


priced  available  comparable  arm's- 
length  contract  between  parties  both  of 
whom  are  not  affiliated  with  the  lessee 
for  similarly  situated  production. 

Available  contracts  would  mean 
contracts  in  the  possession  of  the  lessee 
or  MMS.  This  would  not  require 
knowledge  of  all  contracts  in  the  field, 
or.  for  processed  gas,  for  a  particular 
plant,  but  it  would  require  MMS  to 
index  and  catalogue  all  contracts  in  its 
possession.  Limiting  the  range  to  arms- 
length  contracts  where  both  parties  are 
not  affiliated  with  the  lessee  protects 
the  lessor's  interest  if  a  lessee  attempts 
to  have  the  gross  proceeds  under  its 
non-arm's-length  contracts  accepted  on 
the  basis  of  an  arm's-length  contract 
involving  the  lessee  (or  its  affiliate) 
which  was  entered  into  for  the  purpose 
of  creating  a  low-priced,  comparable 
arm's-length  contract.  Therefore,  under 
this  first  benchmark,  the  gross  proceeds 
accruing  to  a  lessee  under  its  non-arm's- 
length  contract  would  not  be  accepted 
as  value  if  they  are  less  than  the  gross 
proceeds  derived  from  or  paid  under  all 
available  comparable  arm's-length 
contracts  between  parties,  both  of 
whom  are  not  affiliated  with  the  lessee, 
for  like-quality  production. 

The  MMS  also  recognizes,  however, 
that  there  may  be  some  instances  where 
there  are  no  comparable  arm's-length 
contracts  in  the  field  or  area,  or  plant, 
between  parties  not  affiliated  witlv^he 
lessee.  For  example,  in  a  field  there  may 
be  only  one  pipeline  purchaser  who 
happens  to  be  affiliated  with  1  of  10 
lessees.  Even  though  there  would  be 
many  arm's-length  contracts  between 
that  pipeline  purchaser  and  the  other 
nine  lessees,  the  affiliated  lessee  could 
not  use  the  proposed  first  benchmark. 
Therefore,  it  is  being  proposed  that  a 
new.  second  benchmark  be  added.  This 
benchmark  would  provide  thai  the 
lessee's  gross  proceeds  under  its  non- 
arm's  length  contract  will  determine  the 
value  of  the  production  if  they  are  not 
less  than  the  gross  proceeds  derived 
from  any  available  comparable  arm's 
length  contract  between  sellers  who  are 
not  affiliated  with  the  lessee  and 
purchasers  who  are  affiliated  with  the 
lessee  for  sales  or  other  dispositions  of 
like-quality  production  in  the  same  field 
(or  plant)  or.  if  necessary  to  obtain  a 
reasonable  sample,  from  the  same  area 
(or  nearby  plants).  The  MMS  believes 
that  the  lessors'  interests  would  be 
protected  in  this  situation  because  the 
sellers  under  the  comparable  contracts  ■ 
must  be  unaffiliated  with  the  lessee. 
Lessees  would  be  able  to  use  this 
second  benchmark  only  when  the  first 
benchmark  cannot  be  applied:  i.e.,  when 
there  are  no  comparable  contracts 
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between  persons  unaffiliated  with  the 
lessee.  As  in  the  Hrst  benchmark  being 
proposed,  if  the  lessee  cannot 
demonstrate  that  its  gross  proceeds  are 
not  less  than  the  gross  proceeds  derived 
from  comparable  arm's-length  contracts 
identiBed  under  this  second  benchmark, 
its  gross  proceeds  would  not  be 
acceptable  as  value  under  this  second 
benchmark. 

If  neither  the  proposed  first  or  second 
benchmark  were  applicable,  then  the 
gas  production  would  be  required  to  be 
valued  under  the  third  benchmark  which 
is  not  being  proposed  for  change. 

The  MMS  believes  that  the  proposed 
amendment*  will  provide  the  lessee  with  a 
clanfied  regulation  that  reflects  the  realities 
of  the  marketplace.  The  proposed  rule  also  is 
consistent  with  MVlS'i  policy  for 
implementing  the  first  benchmark  under  the 
existing  regulations.  The  proposed 
amendments  are  not  expected  to  change 
royalty  collections.  The  MMS  speciflcally 
would  like  comments  on  whether  the 
proposed  regulatory  language  accomplishes 
the  clarification  as  described  in  this 
preamble. 

The  proposed  amendments  do  not 
change  the  requirement  in  30  CFR 
206.152(a)(3)(i)  and  206.153(a)(3](i)  that 
for  any  Indian  lease  which  provides  that 
the  Secretary  of  the  Interior  may 
consider  the  highest  price  paid  or 
offered  for  a  major  portion  of  production 
in  determining  value,  the  value  for 
royalty  purposes  will  be  the  higher  of 
the  major  portion  value  or  the  value 
determined  under  the  benchmarks. 

in.  Requested  Comments  on  Selected 

Issues 

The  policy  of  the  Department  is, 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rxilemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  amendment  to 
the  location  identified  in  the  AOORESSES 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  the  day 
specified  in  the  DATES  section  of  this 
preamble. 

Finally,  MMS  is  seeking  comments  on 
the  proposed  factors  in  evaluating  the 
comparability  of  arm's-length  contracts 
in  paragraph  (c)(1)  of  30  CFR  206.152 
and  206.153.  The  MMS  specifically 
would  like  comments  on  whether  these 
factors  provide  adequate  information  for 
evaluation  and  whether  other  factors  for 
comparability  should  be  used  in  the 
evaluation. 


IV.  Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  rule  simplifies  and  clarifles 
existing  regulations,  with  no  change  in 
the  administrative  requirements  or 
burdens  placed  upon  small  business 
entities.  Therefore,  the  Department  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

Executive  Order  12630 

Because  this  rulemaking  clarifies 
existing  regulations,  the  Department 
certifies  that  the  rule  does  not  represent 
a  governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12630.  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  a 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  [42  U.S.C.  4332(2)(C)] 
is  not  required. 

list  of  Subjects  in  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Govenunent  contracts,  Indian 
lands,  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  28, 1991. 
David  O'Neal, 

Assistant  Secretary — Land  and  Minerals 
Management 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  206  is  proposed 
to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5.  U.S.C.  301  et  seq.:  25  U.S.C. 
396  et  leq.;  25  U.S.C  3968  et  seq.:  25  U.S.a 
2101  et  seq.;  30  U.S.C.  181  et  seq.;  30  U.S.C. 


351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C  1301  et 
seq.;  43  U.S.C  1331  et  seq.;  and  43  U.S.C.  1801 
et  seq. 

2.  Paragraph  (c)  of  S  206.152  under 
subpart  D  (Federal  and  Indian  Gas)  is 
revised  to  read  as  follows: 

§206.152    Valuation  standards- 
unprocessed  gas. 

***** 

(c)  The  value  of  gas  subject  to  this 
section  which  is  not  sold  pursuant  to  an 
arm's-length  contract  shall  be  the 
reasonable  value  determined  in 
accordance  with  the  first  applicable  of 
the  following  methods: 

(1)  The  gross  proceeds  accruirg  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contact  (or  other 
disposition  other  than  by  an  arm'.<i- 
length  contract)  provided  that  tho.se 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest  priced  available  arm's- 
length  contract  between  persons  not 
affiliated  with  the  lessee  (the  "minimum 
value").  Available  contracts  are  those 
contracts  in  the  possession  of  the  lessee 
or  Minerals  Management  Service 
(MMS).  In  evaluating  the  comparability 
of  arm's-length  contracts  for  the 
purposes  of  these  regulations,  the 
following  factors  shall  be  considered: 
Field  or  area,  time  of  execution, 
duration,  market  or  markets  served, 
terms,  quality  of  gas.  volume,  and  such 
other  factors  as  may  be  appropriate  to 
reflect  the  value  of  the  gas; 

(2)  Where  no  comparable  arm's-length 
contracts  exist  between  persons  not 
affiliated  with  the  lessee,  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  a  sale  under  its  non-arm's-length 
contract  (or  other  disposition  other  than 
by  an  arm's-length  contract)  provided 
that  those  gross  proceeds  are  not  less 
than  the  gross  proceeds  derived  from  or 
paid  under  the  lowest-priced  available 
comparable  arm's-length  contract 
between  sellers  not  affiliated  with  the 
lessee  and  purchasers  affiUated  with  the 
lessee  (the  "minimum  value").  Available 
contracts  are  those  contracts  in  the 
possession  of  the  lessee  or  MMS.  In 
evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  field  or  area,  time 
of  execution,  duration,  market  or 
markets  served,  terms,  quality  of  gas, 
volume,  and  such  other  factors  as  may 
be  appropriate  to  reflect  the  value  of  the 
gas; 

(3)  A  value  determined  by 
consideration  of  other  information 
relevant  in  valuing  like-quality  gas, 
including  gross  proceeds  under  arm's- 
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351  et  seq.:  30  U.S.C.  1001  et  seq.:  30  U.S-C 
1701  et  seq.;  31  U.S.C.  0701: 43  U.S.C  1301  et 
seq.:  43  U.S.C  1331  et  seq.:  and  43  U.S.C.  1801 
et  seq. 

2.  Paragraph  (c)  of  S  206.152  under 
subpart  D  (Federal  and  Indian  Gas)  is 
revised  to  read  as  follows: 

$206,152    Valuation  standards- 
unprocessed  gas. 


(c)  The  value  of  gas  subject  to  this 
section  which  is  not  sold  pursuant  to  an 
arm's-length  contract  shall  be  the 
reasonable  value  determined  in 
accordance  with  the  first  applicable  of 
the  following  methods: 

(1)  The  gross  proceeds  accruirg  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
ann's-length  contact  (or  other 
disposition  other  than  by  an  arm's- 
length  contract)  provided  that  those 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest  priced  available  arm's- 
length  contract  between  persons  not 
affiliated  with  the  lessee  (the  "minimum 
value  ").  Available  contracts  are  those 
contracts  in  the  possession  of  the  lessee 
or  Minerals  Management  Service 
(MMS).  In  evaluating  the  comparabiUty 
of  arm's-length  contracts  for  the 
purposes  of  these  regulations,  the 
following  factors  shall  be  considered: 
Field  or  area,  time  of  execution, 
duration,  market  or  markets  served, 
terms,  quality  of  gas.  volume,  and  such 
other  factors  as  may  be  appropriate  to 
reflect  the  value  of  the  gas; 

(2)  Where  no  comparable  arm's-length 
contracts  exist  between  persons  not 
affiliated  with  the  lessee,  the  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  a  sale  under  its  non-arm's-length 
contract  (or  other  disposition  other  than 
by  an  arm's-length  contract)  provided 
that  those  gross  proceeds  are  not  less 
than  the  gross  proceeds  derived  from  or 
paid  under  the  lowest-priced  available 
comparable  arm's-length  contract 
between  sellers  not  affiliated  with  the 
lessee  and  purchasers  affiliated  with  the 
lessee  (the  "minimum  value").  Available 
contracts  are  those  contracts  in  the 
possession  of  the  lessee  or  MMS.  In 
evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  field  or  area,  time 
of  execution,  duration,  market  or 
markets  served,  terms,  quality  of  gas, 
volume,  and  such  other  factors  as  may 
be  appropriate  to  reflect  the  value  of  the 
gas; 

(3)  A  value  determined  by 
consideration  of  other  information 
relevant  in  valuing  like-quality  gas, 
including  gross  proceeds  under  arm's- 
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length  contracts  for  like-quality  gas  in 
the  same  field  or  nearby  fields  or  areas, 
posted  prices  for  gas,  prices  received  in 
arm's-length  spot  sales  of  gas,  other 
jreUable  public  sources  of  price  or 
market  information,  and  other 
information  as  to  the  particular  lease 
operation  or  the  saleability  of  the  gas;  or 

(4)  A  net-back  method  or  any  other 
reasonable  method  to  determine  value. 


3.  Paragraph  (c)  S  206.153  under 
subpart  D  is  revised  to  read  as  follows: 

$206,153    Valuation  standards— 


(c)  The  value  of  residue  gas  or  any  gas 
plant  product  which  is  not  sold  pursuant 
to  an  arm's-length  contract  shall  be  the 
reasonable  value  determined  in 
accordance  with  the  first  applicable  of 
the  following  methods: 

(1)  The  gross  proceeds  accruing  to  the 
lessee  pursuant  to  a  sale  under  its  non- 
arm's-length  contract  (or  other 
disposition  other  than  by  an  arm's- 
length  contract)  provided  that  those 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest  prices  available 
comparable  arm's-length  contract 
between  persons  not  a^iliated  with  the 
lessees  (the  "minimum  value"). 
Available  contracts  are  those  contracts 
in  the  possession  of  the  lessee  or  MMS. 
In  evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  Same  plant  or 
nearby  plants,  time  of  execution, 
duration,  market  or  markets  served, 
terms,  quality  of  residue  gas  and  gas 
plant  products,  volume,  and  such  other 
factors  as  may  be  appropriate  to  reflect 
the  value  of  the  residue  gas  and  gas 
plant  products; 

(2)  Where  no  comparable  arm's-length 
contracts  exists  at  the  plant  or  nearby 
plant  between  persons  not  affiliated 
with  the  lessee,  the  gross  proceeds 
accruing  to  the  lessee  pursuant  to  a  sale 
under  its  non-arm's-length  contract  (or 
other  disposition  other  than  by  an  arm's- 
length  contract)  provided  that  those 
gross  proceeds  are  not  less  than  the 
gross  proceeds  derived  from  or  paid 
under  the  lowest  priced  available 
comparable  arm's-length  contract 
between  sellers  not  affiliated  with  the 
lessee  and  purchasers  affiliated  with  the 
lessee  (the  "minimum  value").  Available 
contracts  are  those  contracts  in  the 
possession  or  the  lessee  of  MMS.  In 
evaluating  the  comparability  of  arm's- 
length  contracts  for  the  purposes  of 
these  regulations,  the  following  factors 
shall  be  considered:  same  plant  or 
nearby  plants,  time  of  execution. 


duration,  market  or  markets  served, 
terms,  quality  of  residue  gas  and  gas 
plant  products,  volume,  and  such  other 
factors  as  may  be  appropriated  to  refiect 
the  value  of  the  residue  gas  and  gas 
plant  products; 

(3)  A  value  determined  by 
consideration  of  other  information 
relevant  in  valuing  like-quality  gas  or 
gas  plant  prodiicts,  including  gross 
proceeds  under  arm's-length  contracts 
for  like-quality  residue  gas  or  gas  plant 
products  from  the  same  gas  plant  or 
other  nearby  processing  plants,  posted 
prices  for  residue  gas  or  gas  plant 
products,  prices  received  in  spot  sales  of 
residue  gas  or  gas  plant  products,  other 
reliable  public  sources  or  price  or 
market  information,  and  other 
information  as  to  the  particular  lease 
operation  or  the  saleability  of  such 
residue  gas  or  gas  plant  products;  or 

(4)  A  net-back  method  or  any  other 
reasonable  method  to  determine  value. 


[FR  Doc.  91-29732  Filed  12-11-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  No.  CA 11-3-5262;  FRL-4040-21 

Approval  and  Promulgation  of 
Implementation  Plans,  CaHfomia  State 
Implementation  Plan  Revision;  Bay 
Area  Air  Quality  Management  DisMct, 
San  Oiego  County  Air  Pollution  Control 
District,  South  Coast  Air  OuaNty 
Management  District 

AGENCy:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Bay  Area  Air  Quality  Management 
District  (AQMD),  San  Diego  County  Air 
Pollution  Control  District  (APCD),  and 
South  Coast  AQMD,  on  November  1. 

1989,  March  14, 1989,  and  January  5, 

1990,  respectively.  The  California  Air 
Resources  Board  submitted  the  revisions 
from  the  Bay  Area  and  South  Coast 
Districts  to  EPA  on  December  31, 1990, 
and  submitted  the  revisions  from  the 
San  Diego  District  to  EPA  on  April  5, 

1991,  This  notice  addresses  three 
revised  rules  to  control  emissions  of 
volatile  organic  compounds  (VOCs) 
from  wastewater  separators  and  related 
operations.  EPA  has  evaluated  each 
revised  rule  and  is  proposing  a  limited 


approval  under  sections  110(k)(3)  and 
301(a)  of  the  Dean  Air  Act  Amendments 
of  1990  (CAAA)  in  order  to  strengthen 
the  SIP.  At  the  same  time,  EPA  is 
proposing  «  hmited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  were  required  to  be  corrected  by 
section  182(a)(2)(A)  and,  as  a  result,  do 
not  meet  the  requirements  of  part  D  of 
the  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 

AOORESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Southern  California 
&  Arizona,  Rulemaking  Section  (A^5-3), 
Air  and  Toxics  Division,  Environmental 
Protection  Agency,  Region  DC  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board. 

Stationary  Source  Divisioa  Rule 

Evaluation  Section,  1210  "K"  Street. 

Sacramento,  CA  95814. 
Bay  Area  Air  Quality  Management 

District  639  Ellis  Street,  San 

Francisco,  CA  94109. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Dr.,  San 

Diego,  CA  92123-1095. 
South  Coast  Air  Quality  Management 

District,  Planning  *  Rules,  P.O.  Box 

4939.  Diamond  Bar,  CA  91765-0939. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Thomas  Huetteman,  Northern 
California,  Nevada  A  Hawaii. 
Rulemaking  Section  (A-5-4),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Telephone:  (415)  744-119a  FTS: 
484-1190. 

SUPPLEMENTARY  INFORMATIOM: 

Background 

On  March  3. 1978,  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  Clean  Air  Act  that 
included  the  Bay  Area  Air  Quality 
Management  District  (AQMD),  San 
Diego  County  Air  Pollution  Control 
District  (APCD),  and  South  Coast 
AQMD  (43  FR  8964).  40  CFR  81.305. 
Because  it  was  not  possible  for  these 
Districts  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested,  and  EPA 
approved,  an  extension  of  the 
attainment  date  for  ozone  in  these 
Districts  to  December  31, 1987.  Section 
172(a)(2).  The  Bay  Area  AQMD,  San 
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Diego  County  APCD,  and  South  Coast 
AQMD  did  not  attain  the  ozone 
standard  by  the  approved  attainment 
date.  On  May  26. 1988.  EPA  notified  the 
Governor  of  Cahfomia  that  each  of 
these  District's  portion  of  the  California 
State  Implementation  Plan  (SIP)  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  were 
enacted  (Pub.  L  101-549. 104  Stat.  1399. 
codified  at  42  U.S.C.  7401-7671q).  In 
section  182(a)(2)(A)  of  the  CAAA, 
Congress  statutorily  adopted  the 
requirement  that  nonattaimnent  areas 
fix  their  deficient  Reasonably  Available 
Control  Technology  (RACT)  VOC  rules 
and  established  a  deadline  of  May  15, 
1991,  for  states  to  submit  corrections  of 
those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
classified  as  marginal  or  above  and 
requires  such  areas  to  adopt  and  correct 
RACT  rules  pursuant  to  pre-amended 
section  172(b)  as  interpreted  in  pre- 
amendment  guidance.'  EPA's  SIP-Call 
used  that  guidance  to  indicate 
corrections  necessary  for  specific 
nonattainment  areas.  The  Bay  Area  is 
classified  as  moderate.  San  Diego  is 
classified  as  severe,  and  South  Coast  is 
classified  as  extreme.'  therefore,  these 
three  areas  are  subject  to  the  RACT  fix- 
up  requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  in  response  to  the  SIP-Call 
and  the  section  182(a)(2)(A) 
requirement.  This  notice  addresses 
EPA's  proposal  to  give  limited  approval 
and  limited  disapproval  to  the  following 
three  revised  rules: 

Bay  Area  AQMD  Regulation  8,  Organic 
Compounds.  Rule  8.  Wastewater  (Oil- 
Water  Separators)  (Rule  8-8). 
San  Diego  County  APCD  Rule  61.9, 
Separation  of  Organic  Compounds 
from  Water. 
South  Coast  AQMD  Rule  1176,  Sumps 
and  Wastewater  Separators. 
Rule  8-8  and  Rule  1176  were 
submitted  to  EPA  on  December  31, 1990. 


'  Among  other  thing*,  the  pre-amendment 
guidance  consists  of  the  Post-87  policy.  52  FR  45044 
(Nov.  24. 1987).  the  Blue  Book.  "Issues  Relating  to 
VOC  Regulation  Cutpoints.  Deficiencies,  and 
Deviations.  Ctanfication  to  appendix  D  of 
November  24. 1987  Fadval  Ragist«r  Notice"  (of 
which  notice  of  availability  was  published  in  the 
Faderal  Rayiataf  on  May  25. 1988):  and  the  existing 
Control  Technique  Guideline*  (CTGs). 

*  The  Bay  Area.  San  Diego,  and  South  Coast  were 
redesignated  nonattainment  and  classified  by 
operation  of  law  pursuant  to  *ectioiu  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAAA.  See 
58  FR  56894  (November  81. 1991). 


These  two  i^les  were  found  to  be 
complete,  pursuant  to  EPA's 
completeness  criteria  set  forth  in  40  CFR 
part  51,  appendix  V,  on  February  28. 
1991.'  Rule  61.9  was  submitted  to  EPA 
on  April  5, 1991,  and  was  found  to  be 
complete  on  May  21. 1991. 

All  three  rules  control  emissions  of 
volatile  organic  compounds  (VOCs) 
from  wastewater  separators,  which  are 
devices  designed  to  separate  VOC- 
containing  organic  liquids  from 
wastewater.  The  South  Coast  District 
rule  also  controls  VOC  emissions  from 
sumps.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  adopted  as  part 
of  each  District's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone,  and  in  response  to 
the  SIP-Call  and  the  section  182(a)(2)(A) 
CAAA  requirement.  The  following  is 
EPA's  evaluation  and  proposed  action 
for  each  rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAAA.  EPA  regulations,  the  EPA 
policy.  These  requirements  are  found  in 
section  110  and  part  D  of  the  CAAA  and 
in  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act.  For  the  purpose  of 
assisting  state  and  local  agencies  in 
developing  RACT  rules,  EPA  has 
prepared  a  series  of  Control  Technique 
Guideline  (CTG)  documents  which 
specify  the  minimum  requirements  that 
a  rule  must  contain  in  order  to  be 
approved  into  the  SIP.  Under  the 
amended  Act,  Congress  ratified  EPA's 
use  of  these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A). 

The  CTG  applicable  to  the  rules  in 
this  notice  is  entitled,  "Control  of 
Refinery  Vacuum  Producing  Systems, 
Wastewater  Separators,  and  Process 
Unit  Turnarounds",  EPA  document 
#EPA-450/2-77-025.  Further  EPA  policy 
requirements  are  also  found  in  the 
document  entitled,  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations.  Clarification  to 
appendix  D  of  November  24. 1987 


*  EPA  ha*  *ince  adopted  completeness  criteria 
pursuant  to  section  110(k)(l)(A)  of  the  amended  Act. 
56  FR  42218  (August  26. 1991) 


Federal  Register"  (the  "Blue  Book").  In 
general,  these  requirements  have  been 
set  forth  to  ensure  that  VOC  rules  are 
fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  Bay  Area  AQMD  submitted  Rule 
8-8,  Wastewater  (Oil-Water) 
Separators,  includes  the  following 
significant  changes: 

— Added  control  requirements  to  air 

flotation  units,  oil-water  separator 

effluent  channels,  ponds,  trenches. 

and  basins,  and  slop  oil  and 

dewatering  facilities. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  periodic  inspection 

requirements  for  covers. 
— Added  fifteen  new  definitions  to     - 

clarify  and  strengthen  the  rule. 

The  San  Diego  County  APCD 
submitted  Rule  61.9.  Separation  of 
Organic  Compounds  from  Water, 
includes  the  following  significant 
changes: 
— Expanded  the  scope  of  the  rule  to 

regulate  wastewater  separators  that 

recover  organic  compounds  instead  of 

just  those  that  recover  oil. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  control  requirements  for 

gauging  and  sampling  ports. 

Rule  61.9  replaces  San  Diego  County 
APCD  Rule  65,  Volatile  Organic 
Compound  Separators,  which  was 
rescinded  by  the  District  on  March  14, 
1989. 

The  South  Coast  AQMD  submitted 
Rule  1176,  Sumps  and  Wastewater 
Separators,  includes  the  following 
significant  changes: 

— Added  control  requirements  for  sumps 

and  prohibits  certain  types  of  sumps. 
— Added  control  requirements  to 

process  drains,  sewer  lines  and 

junction  boxes. 
— Expanded  the  scope  of  the  rule  to 

include  chemical  plants. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  fifteen  new  definitions  to 

clarify  and  strengthen  the  rule. 

Rule  1176  superseded  South  Coast 
AQMD  Rule  464,  Wastewater 
Separators,  as  of  May  31, 1991. 

EPA  has  evaluated  the  submitted 
rules  for  consistency  with  the  CAAA, 
EPA  regulations,  and  EPA  policy  and 
has  found  that  the  revisions  address  and 
correct  many  of  the  deficiencies 
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Federal  Register"  (the  "Blue  Book").  In 
general,  these  requirements  have  been 
set  forth  to  ensure  that  VOC  rules  are 
fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  Bay  Area  AQMD  submitted  Rule 
8-8.  Wastewater  (Oil-Water) 
Separators,  includes  the  following 
significant  changes: 

— Added  control  requirements  to  air 

flotation  units,  oil-water  separator 

effluent  channels,  ponds,  trenches. 

and  basins,  and  slop  oil  and 

dewatering  facilities. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  periodic  inspection 

requirements  for  covers. 
— Added  fifteen  new  defmitions  to 

clarify  and  strengthen  the  rule. 

The  San  Diego  County  APCD 
submitted  Rule  61.9,  Separation  of 
Organic  Compounds  from  Water, 
includes  the  following  significant 
changes: 
— Expanded  the  scope  of  the  rule  to 

regulate  wastewater  separators  that 

recover  organic  compounds  instead  of 

just  those  that  recover  oil. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  control  requirements  for 

gauging  and  sampling  ports. 

Rule  61.9  replaces  San  Diego  County 
APCD  Rule  65.  Volatile  Organic 
Compound  Separators,  which  was 
rescinded  by  the  District  on  March  14, 
1989. 

The  South  Coast  AQMD  submitted 
Rule  1176.  Sumps  and  Wastewater 
Separators,  includes  the  following 
significant  changes: 

— Added  control  requirements  for  sumps 

and  prohibits  certain  types  of  sumps. 
— Added  control  requirements  to 

process  drains,  sewer  lines  and 

junction  boxes. 
— Expanded  the  scope  of  the  rule  to 

include  chemical  plants. 
— Strengthened  control  requirements  for 

wastewater  separators  through  more 

stringent  and  more  detailed  cover 

requirements. 
— Added  fifteen  new  defmitions  to 

clarify  and  strengthen  the  rule. 

Rule  1176  superseded  South  Coast 
AQMD  Rule  464.  Wastewater 
Separators,  as  of  May  31. 1991. 

EPA  has  evaluated  the  submitted 
rules  for  consistency  with  the  CAAA. 
EPA  regulations,  and  EPA  policy  and 
has  found  that  the  revisions  address  and 
correct  many  of  the  deHciencies 


previously  identified  by  EPA. 
Furthermore,  each  rule  should  achieve 
further  emission  reductions  through  new 
control  requirements  for  previously 
uncontrolled  processes  and  more 
stringent  control  requirements  for 
wastewater  separators.  These  revisions 
make  the  rules  stronger  and  more 
enforceable  than  the  current  SIP  rules. 
Thus,  the  submitted  Rules  8-8,  61.9  and 
1176  should  be  approved  in  order  to 
strengthen  the  SIP. 

Although  the  approval  of  these  rules 
will  strengthen  the  SIP.  none  of  these 
three  rules  meets  all  the  applicable 
requirements  of  the  CAAA.  and  thus. 
EPA  cannot  grant  full  approval  of  these 
rules  pursuant  to  section  110(k)(3).  Each 
rule  still  contains  provisions  that  cannot 
be  approved  by  EPA  under  part  D  of  the 
CAAA.  These  deficient  provisions 
involve  problems  with  test  methods, 
allowances  for  "equivalent"  control 
measures,  and  allowances  for 
"equivalent"  test  methods.  A  detailed 
discussion  of  the  rule  deficiencies  can 
be  found  in  the  Technical  Support 
Document  (TSD)  for  Rule  8-8  (8/23/91). 
the  TSD  for  Rule  61.9  (8/23/91),  and  the 
TSD  for  Rule  1176  (8/23/91).  which  are 
available  from  the  U.S.  EPA,  Region  9 
office.  The  provisions  are  unapprovable 
because  they  are  not  consistent  with  the 
guidance  found  in  the  aforementioned 
"Blue  Book"  or  CTG.  and  the  Districts 
have  not  demonstrated  that  the 
submitted  rules  will  not  lead  to  rule 
enforceability  problems.  These 
deficiencies  were  required  to  be 
corrected  under  section  182(a)(2)(A)  of 
the  CAAA.  EPA  is  currently  working 
with  the  Districts  in  order  to  correct 
these  deficiencies. 

EPA  also  cannot  grant  partial 
approval  of  the  rules  pursuant  to  section 
110(k)(3)  because  the  submitted  rules 
are  not  composed  of  separable  parts 
which  meet  all  the  applicable 
requirements  of  the  CAAA.  However. 
EPA  may  grant  a  limited  approval  of  ttie 
submitted  rules  under  section  110(k)(3) 
in  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regiilations 
necessary  to  further  air  quality  by 
strengthening  the  SiP.  The  approval  is 
limited  in  the  sense  that  the  rules  meet 
the  requirements  of  section  110(a)  of  the 
Act  as  strengthening  the  SIP.  However, 
the  rules  do  not  meet  the  section 
182(a)(2)(A)  requirement  of  part  D 
because  of  the  noted  deficiencies.  Thus. 
EPA  is  proposing  a  limited  approval  of 
submitted  Rules  8-8.  61.9  and  1176  under 
sections  110(k)(3)  and  301(a)  of  the 
CAAA  in  order  to  strengthen  the  SIP. 
Moreover.  EPA  is  also  proposing  a 
limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 


have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAAA. 

Under  section  17g(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  Highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  to  run  at  the  time  EPA  publishes 
final  notice  of  this  disapproval. 
Moreover,  the  final  disapproval  triggers 
the  federal  implementation  plan  (FIP) 
requirement  under  section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SEP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1^9  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  Table  3  SIP  revisions  (54  FR  2222) 
from  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EJPA's  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons,  Reporting  and 
recordkeeping  requirem.ents. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  Decembef  2. 1991. 
Jeffrey  Zelikson,  ^ 

Acting  Regional  Administrator. 
[FR  Doc.  91-29734  Filed  12-11-91: 8:45  am] 
BUjjNa  cooe  ceso-so-M 


43  CFR  Part  52 
[CA-11-4-S311;  FRL-4040-1] 

Approval  and  Promulgation  of 
Implementation  Plans,  CalHomta  State 
Implementation  Plan  Revision;  South 
Coast  Air  QuaRty  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMART.  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  adopted  by 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  on 
January  5. 1990  and  December  7. 1990. 
The  California  Air  Resources  Board 
submitted  the  revisions  from  the 
SCAQMD  to  EPA  on  December  31. 1990. 
and  May  13, 1991.  The  revisions 
addressed  in  this  notice  consist  of  three 
new  or  revised  rules  to  control 
emissions  of  volatile  organic  compounds 
(VOCs)  from  the  following  sources: 
Polyester  resin  operations;  polymeric 
cellular  product  manufacturers;  and 
leaking  equipment  at  chemical  plants, 
refineries,  and  petroleum  production 
and  processing  plants.  EPA  has 
evaluated  each  of  the  rules  and  is 
proposing  a  limited  approval  under 
sections  110(k)(3)  and  301(a)  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA)  because  these  revisions 
strengthen  the  SIP.  At  the  same  time. 
EPA  is  proposing  a  limited  disapproval 
of  these  rules  because  they  contain 
deficiencies  that  were  required  to  be 
corrected  by  section  182(a)(2)(A)  and.  as 
a  result,  do  not  meet  the  requirements  of 
part  D  of  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  13. 1992. 
AODRCSSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Southern  California 
&  Arizona.  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street  San  Francisco,  CA 
94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1219  "K"  Street, 
Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 
District.  Planning  &  Rules.  P.O.  Box 
4939.  Diamond  Bar.  CA  91765-0939. 
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FOR  FURTHER  IMM)««NATtON  CONTACT: 

Thomas  Huetteman,  Northern 
California.  Nevada  ft  Hawaii. 
Rulemaking  Section  (A-5-4);  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105,  Telephone:  (415)  744-1190,  FTS: 
484-1190. 
SUPPtfMENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  promulgated  a 
l)St  of  ozone  nonattaiiunent  areas  under 
the  provisions  of  the  Clean  Air  Act  that 
included  the  South  Coast  Air  Quality 
Management  District  (43  FR  8964).  40 
CFR  81.305.  Because  it  was  not  possible 
for  SCAQMD  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested,  and  EPA 
approved,  an  extension  of  the 
attainment  date  for  ozone  in  SCAQMD 
to  December  31, 1987.  Section  172(a)(2). 
SCAQMD  did  not  attain  the  ozone 
standard  by  the  approved  attaiiunent 
date.  On  May  28. 1988,  EPA  notified  the 
Governor  of  California  that  SCAQMD's 
portion  of  the  California  State 
Implementation  Plan  (SIP)  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  were 
enacted  (Pub.  L.  101-549, 104  Stat.  1399, 
codified  at  42  U.S.  7401-7671q).  In 
section  182(a)(2)(A)  of  the  CAAA, 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  Reasonably  Available 
Control  Technology  (RACT)  VOC  rules 
and  established  a  deadline  of  May  15, 
1991,  for  states  to  submit  corrections  of 
those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
classified  as  marginal  or  above  and 
requires  such  areas  to  adopt  and  correct 
RACT  rules  pursuant  to  pre-amended 
section  172(b)  as  interpreted  in  pre- 
amendment  guidance. '  EPA's  SIP-Call 
used  that  guidance  to  indicate 
corrections  necessary  for  specific 
nonattainment  areas.  South  Coast  is 
classified  as  extreme  *:  therefore,  it  is 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  Post-87  policy.  52  FR  4S044 
(Nov.  24. 1967);  the  Blue  Book.  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies,  and 
Deviations.  Clahrication  to  Appendix  D  of 
Novemtwr  24.  1967  Fedaral  Registar  No'ice"  (of 
which  notice  of  availability  was  published  in  the 
Federal  Registar  on  May  25, 1988):  and  the  existing 
Control  Technique  Guidelines  (CTGs). 

'  South  Coast  was  redesignated  nonattainment 
and  classiHed  by  operation  of  law  pursuant  to 
sections  107(d|  and  181(aj  upon  the  date  of 
enactment  of  the  CAAA.  See  SO  FR  S«e04 
(November  S.  1991). 


subject  to  the  RACT  fix-up  requirement 
and  the  May  15. 1991  deadline. 

The  State  of  California  submitted 
many  rules  to  EPA  for  incorporation  into 
its  SIP  in  response  to  the  SIP-Call  and 
the  section  182(a)(2)(A)  requirement. 
This  notice  addresses  EPA's  proposal  to 
give  limited  approval  and  limited 
disapproval  to  the  following  three 
SCAQMD  rules:  Rule  1162.  Polyester 
Resin  Operations,  which  controls  VOC 
emissions  at  these  sources  through 
process  restrictions  and  controls;  Rule 
1173,  Fugitive  Emissions  of  Volatile 
Organic  Compoimds.  which  controls 
VOC  emissions  from  leaking  equipment 
at  refineries,  chemical  plants,  natural 
gas  processing  plants,  and  oil  and  gas 
production  facilities:  and  Rule  1175. 
Control  of  Emissions  from  the 
Manufacture  of  Polymeric  Cellular 
(Foam)  Products,  which  controls  VOC 
emissions  from  these  sources  through 
the  installation  of  emission  control 
devices. 

Rule  1175  was  submitted  to  EPA  on 
December  31, 1990,  and  the  other  two 
rules  were  submitted  on  May  13, 1991. 
The  Rule  1175  submittal  was  found  to  be 
complete,  pursuant  to  EPA's 
completeness  criteria  set  forth  in  CFR 
part  51,  appendix  V,  on  May  21, 1991, 
and  the  other  two  rule  submittals  were 
found  to  be  complete  on  }uly  10, 1991.' 
The  rules  control  VOCs,  which 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
adopted  as  part  of  the  District's  e^ort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone, 
and  in  response  to  the  SIP-Call  and  the 
section  102(a)(2)(A)  CAAA  requirement. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  SCAQMD  Rule  1162, 
1173,  and  1175. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAAA,  EPA  regulations,  and  EPA 
policy.  These  requirements  are  found  in 
section  110  and  Part  D  of  the  CAAA  and 
in  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act.  For  the  purpose  of 
assisting  state  and  local  agencies  in 
developing  RACT  rules.  EPA  has 


'  EPA  has  since  adopted  completeness  criteria 
pursuant  to  section  llO(k)(l)(A)  of  the  amended  Act 
Se  FR  42216  (August  26. 1901) 


prepared  a  series  of  Control  Technique 
Guideline  (CTG)  documents  which 
specify  the  minimum  requirements  that 
a  rule  must  contain  in  order  to  be 
approved  into  the  SIP.  Under  the 
amended  Act,  Congress  ratified  EPA's 
use  of  these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A). 

Two  CTGs  are  applicable  to  Rule 
1173.  These  CTGs  are  entitled,  "Control 
of  Volatile  Organic  Compound  Leaks 
from  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Equipment". 
EPA  document  *  EPA-450/3-83-006, 
and  "Control  of  Volatile  Organic 
Compound  Equipment  Leaks  from 
Natural  Gas/Gasoline  Processing 
Plants".  EPA  document  #  EPA-450/3- 
83-007.  There  are  not  CTGs  applicable 
to  Rule  1162  and  Rule  1175.  Further  EPA 
policy  requirements  applicable  to  all 
VOC  rules  are  found  in  the  document 
entitled.  "Issues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies,  and 
Deviations,  Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register" 
(the  "Blue  Book  ").  In  general,  these 
requirements  have  been  set  forth  to 
ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

Rule  1173  is  a  revision  of  an  existing 
rule  approved  into  the  SIP,  which 
contained  deficiencies  that  were 
required  to  be  corrected.  Rules  1162  and 
Rule  1175  have  not  been  previously 
approved  into  the  SIP.  These  rules  were 
submitted  to  strengthen  the  SIP  through 
the  control  of  previously  unregulated 
sources. 

Submitted  Rule  1173,  Fugitive 
Emissions  of  Volatile  Organic 
Compounds,  replaces  the  SIP-approved 
Rule  466,  Pumps  and  Compressors.  Rule 
466.1.  Valves  and  Flanges,  and  Rule  467. 
Pressure  Relief  Devices.  This  version  of 
Rule  1173  also  supersedes  a  version  of 
the  rule  that  was  submitted  to  EPA  on 
December  31, 1990;  no  action  will  be 
taken  on  the  earlier  submitted  version  of 
the  rule.  Rule  1173  includes  the 
following  significant  changes  from  the 
SIP-approved  rules: 
— Expanded  the  scope  of  the  rule  to 

include  leaks  from  petroleum 

production  and  natural  gas 

processing. 
— Strengthened  the  leak  repair 

requirements  by  requiring  the  repair 

of  leaks  as  low  as  1000  ppm  for  all 

components  except  pressure  relief 

valves,  which  must  be  repaired  to  less 

than  a  200  ppm  leak  level. 
— Requires  repair  of  major  leaks  in  five 

days  or  less,  and  requires  that 

components  that  leak  chronically  be 
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prepared  a  series  of  Control  Technique 
Guideline  (CTG)  documents  which 
specify  the  minimum  requirements  that 
a  rule  must  contain  in  order  to  be 
approved  into  the  SIP.  Under  the 
amended  Act,  Congress  ratified  EPA's 
use  of  these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A). 

Two  CTGs  are  applicable  to  Rule 
1173.  These  CTGs  are  entitled,  "Control 
of  Volatile  Organic  Compound  Leaks 
from  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Equipment", 
EPA  document  *  EPA-450/3-83-006, 
and  "Control  of  Volatile  Organic 
Compound  Equipment  Leaks  from 
Natural  Gas/Gasoline  Processing 
Plants".  EPA  document  #  EPA-450/3- 
83-007.  There  are  not  CTGs  applicable 
to  Rule  1162  and  Rule  1175.  Further  EPA 
policy  requirements  applicable  to  all 
VOC  rules  are  found  in  the  document 
entitled.  "Issues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies,  and 
Deviations,  Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register" 
(the  "Blue  Book").  In  general,  these 
requirements  have  been  set  forth  to 
ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

Rule  1173  is  a  revision  of  an  existing 
rule  approved  into  the  SIP,  which 
contained  deficiencies  that  were 
required  to  be  corrected.  Rules  1162  and 
Rule  1175  have  not  been  previously 
approved  into  the  SIP.  These  rules  were 
submitted  to  strengthen  the  SIP  through 
the  control  of  previously  unregulated 
sources. 

Submitted  Rule  1173,  Fugitive 
Emissions  of  Volatile  Organic 
Compounds,  replaces  the  SIP-approved 
Rule  466,  Pumps  and  Compressors,  Rule 
466.1,  Valves  and  Flanges,  and  Rule  467. 
Pressure  Relief  Devices.  This  version  of 
Rule  1173  also  supersedes  a  version  of 
the  rule  that  was  submitted  to  EPA  on 
December  31, 1990;  no  action  will  be 
taken  on  the  earlier  submitted  version  of 
the  rule.  Rule  1173  includes  the 
following  significant  changes  from  the 
SIP-approved  rules: 
— Expanded  the  scope  of  the  rule  to 

include  leaks  from  petroleum 

production  and  natural  gas 

processing. 
— Strengthened  the  leak  repair 

requirements  by  requiring  the  repair 

of  leaks  as  low  as  1000  ppm  for  all 

components  except  pressure  relief 

valves,  which  must  be  repaired  to  less 

than  a  200  ppm  leak  level. 
— Requires  repair  of  major  leaks  in  five 

days  or  less,  and  requires  that 

components  that  leak  chronically  be 


either  vented  to  a  control  device  or 

replaced  with  Best  Available  Control 

Technology. 
— Increased  the  inspection  frequency 

requirements  from  annual  to  quarterly 

inspections. 
— Added  a  number  of  new  definitions  to 

clanfy  the  rule. 
— Added  recordkeeping  requirements, 

and  added  test  methods  for  leak 

detection  and  VOC  content. 

Submitted  Rule  1162,  Polyester  Resin 
[Operations,  is  being  proposed  for 
inclusion  into  the  SIP  for  the  first  time. 
This  version  of  Rule  1162  also 
supersedes  a  version  of  the  rule  that 
was  submitted  to  EPA  on  April  5, 1991; 
no  action  will  be  taken  on  the  earlier 
submitted  version  of  the  rule.  The  rule 
controls  emissions  from  these  sources 
through  a  set  of  control  options  that 
include  the  use  of  resin  material  with  no 
more  than  35%  by  weight  monomer 
content,  the  use  of  low-VOC-emission 
resins,  the  use  of  a  closed-mold  system. 
or  the  use  of  an  emission  control  system. 
The  rule  also  requires  specific  spray 
equipment  for  spraying  operations. 

Submitted  Rule  1175.  Control  of 
lEmissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products,  is 
also  being  proposed  for  inclusion  into 
the  SIP  for  the  first  time.  The  rule 
controls  emissions  from  these  sources 
by  requiring  the  installation  of  an 
emission  collection  and  control  system 
to  control  emissions  from  all  steps  in  the 
manufacturing  process.  It  also  requires 
the  control  of  emissions  from  the  final 
products  by  requiring  that  the  products 
be  stored  for  a  specified  period  of  time 
in  an  area  vented  to  the  collection 
system. 

EPA  has  evaluated  the  submitted 
roles  for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  rules  meet  most  of  the 
requirements  and  correct  many  of  the 
deficiencies  previously  identified  by 
EPA.  Furthermore,  Rules  1162, 1173,  and 
1175  should  achieve  further  emission 
.reductions  through  new  control 
requirements  for  previously 
uncontrolled  sources  or  through  more 
stringent  control  requirements.  Rules 
1162  and  1175  will  achieve  emission 
reductions  through  the  control  of 
previously  unregulated  sources.  Rule 
1173  will  achieve  emission  reductions 
primarily  through  a  more  stringent  leak 
standard  and  through  increased 
inspection  requirements;  rule  changes 
also  improve  the  enforceability  of  the 
rule.  These  new  and  revised  rules 
improve  the  SIP  by  reducing  emissions 
and  making  existing  rules  more 
enforceable.  Thus,  the  submitted  Rules 


116Z  1173  and  1175  should  be  approved 
in  order  to  strengthen  the  SIP. 

Although  the  approval  of  these  rules 
will  strengthen  the  SIP,  none  of  these 
three  rules  meet  all  the  applicable 
requirements  of  the  CAAA,  and  thus, 
EPA  cannot  grant  full  approval  of  these 
rules  pursuant  to  section  110(k)(3).  Each 
rule  still  contains  provisions  that  cannot 
be  approved  by  EPA  under  part  D  of  the 
CAAA.  These  deficient  provisions 
involve  missing  test  methods,  which  is  a 
deficiency  in  each  of  the  three  rules,  as 
v.-ell  as  problems  in  some  of  the  rules 
with  capture  or  control  efficiency, 
exemptions  to  the  nde,  or  allowances 
for  "equivalent"  test  methods.  A 
detailed  discussion  of  the  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  1162  (8/21/91),  the  TSD  for  Rule 
1173  (8/21/91),  and  the  TSD  for  Rule 
1175  (8/21/91),  which  are  available  from 
the  U.S.  EPA,  Region  9  office.  The 
provisions  are  unapprovable  because 
they  are  not  consistent  with  the 
guidance  found  in  the  aforementioned 
"Blue  Book"  or  CTG  and  the  District  has 
not  demonstrated  that  the  submitted 
rule  will  not  lead  to  rule  enforceability 
problems.  EPA  is  currently  working  with 
the  District  in  order  to  correct  these 
deficiencies. 

EPA  also  cannot  grant  partial 
approval  of  the  rules  pursuant  to  section 
110(k)(3)  because  the  submitted  rules 
are  not  composed  of  separable  parts 
which  meet  all  the  applicable 
requirements  of  the  CAAA.  However, 
EPA  may  grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3)  in 
light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  in  the  sense  that  the  rules  meet 
the  requirements  of  section  110(a)  of  the 
Act  as  strengthening  the  SIP.  However, 
the  rules  do  not  meet  the  section 
182(a)(2)(A)  requirement  of  part  D 
because  of  the  noted  deficiencies.  Thus, 
EPA  is  proposing  a  limited  approval  of 
submitted  Rules  1162, 1173  and  1175 
under  sections  110(k)(3)  and  301(a)  of 
the  CAAA  in  order  to  strengthen  the 
SIP.  Moreover,  EPA  is  also  proposing  a 
limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAAA. 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 


within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  to  run  at  the  time  EPA  publishes 
final  notice  of  this  disapproval. 
Moreover,  the  final  disapproval  triggers 
the  federal  implementation  plan  (FIP) 
requirement  under  section  110(c). 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  Table  3  SIP  revisions  (54  FR  2222) 
from  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EJ'A's  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  December  2, 1991. 
Jeffrey  Zeliksoo, 
A  cling  Regional  Administrator. 
[FR  Doc.  91-29735  Filed  12-11-91;  8:45  am] 

BIUJNO  CODE  WM-SO-M 


40  CFR  Part  52 

[Region  II  Docket  No.  Ill;  FRL-4040-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  the 
State  of  New  Jersey  Implementation 
Plan  for  Ozone 

AOfNCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 
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SUMMANV:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  its 
proposed  approval  of  a  revision  to  the 
New  Jersey  State  Implementation  Plan 
(SIP)  for  ozone.  This  revision  was 
prepared  by  the  New  Jersey  Department 
of  Environmental  Protection  pursuant  to 
a  SIP  commitment  to  reduce  ozone 
levels  in  the  State  of  New  Jersey. 
Today's  notice  proposes  to  incorporate 
into  the  New  Jersey  SIP  a  revised 
regulation,  subchapter  16.  "Control  and 
Prohibitions  of  Air  Pollution  by  Volatile 
Organic  Substances."  which  will  reduce 
volatile  organic  compound  emissions 
resulting  from  the  loading  of  marine 
vessels  in  the  State  of  New  Jersey. 
DATES:  Conunents  must  be  received  by 
January  13, 1992, 

ADDRESSES:  All  comments  should  be 
addressed  to:  Constantine  Sidamon- 
Eristoff,  Regional  Administrator, 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York.  NY  10278. 
Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
26  Federal  Plaza,  room  1034A,  New 
York,  New  York  10278. 
New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality.  Bureau  of  Air 
Pollution  Control.  401  East  State 
Street,  Trenton,  New  Jersey  08625. 
FOA  FURTHER  INFORMATION  CONTACT! 

Mr.  William  S.  Baker,  Chief.  Air 
Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1034A,  New  York.  New  York 
10278.  (212)  284-2517. 
SUPPtJlMENTARV  NffORMATION: 

Background 

In  its  most  recent  comprehensive 
Slate  Implementation  Plan  (SIP)  revision 
for  ozone,  which  was  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
on  September  26, 1983  and  approved  by 
EPA  on  November  6. 1983  (48  FR  51472). 
the  State  of  New  Jersey  committed  to 
adopt  measures  to  control  the  emissions 
of  volatile  organic  compounds  (VOCs) 
into  the  ambient  air.  These  measures 
included  source  categories  covered  by 
EPA's  Control  Techniques  Guidelines 
(CTGs)  and  other  larger  sources  not 
addressed  by  a  CTG.  In  addition,  the 
State  committed  to  adopt  other 
"reasonably  available"  control 
measures  and  specific  "extraordinary" 
control  measures.  VOC  emission 
reductions  obtained  from  the 
implementation  of  these  measures  are 
needed  by  the  State  in  order  to  attain 
the  national  ambient  air  quality 


standards  (NAAQS)  for  ozone.  Today's 
notice  concerns  one  of  the 
"extraordinary"  control  measures,  for 
regulation  of  the  loading  of  gasoline  into 
marine  vessels  for  the  purpose  of 
transport. 

Whenever  gasoline  is  transferred  or 
stored,  gasoline  vapors  can  be  released 
into  the  atmosphere.  Previously,  the 
State  has  adopted  control  measures  for 
the  collection  and  control  of  fugitive  gas 
vapors  at  storage  facilities,  terminals, 
and  the  loading  of  gasoline  service 
station  tanks  (known  collectively  as 
Stage  I  vapor  control  systems]  and  for 
the  control  of  gasoline  vapors  resulting 
from  the  refueling  of  vehicle  fuel  tanks 
at  gasoline  service  stations  (known  as 
Stage  II  vapor  controls).  The  filling  of 
gasoline  tankers  is  the  one  significant 
remaining  uncontrolled  link  in  the  fuel 
distribution  system  in  the  State. 

The  State  Submittal 

On  June  20, 1990,  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP)  submitted  to  EPA  adopted 
revisions  to  chapter  27,  title  7  of  the 
New  Jersey  Administration  Code 
(N.J.A.C  7:27)  subchapter  16.  entitled 
"Control  and  Prohibition  of  Air  Pollution 
by  Volatile  Organic  Substances."  which 
require  the  control  of  fugitive  gasoUne 
vapors  resulting  from  the  loading  of 
marine  transport  vessels.  The  revisions 
were  adopted  by  the  State  in  two  parts, 
with  the  respective  effective  dates  of 
February  6, 1989  and  December  4. 1989. 
The  February  6. 1988  rule  established 
applicability,  equipment  efficiency,  and 
exclusion  rate  requirements,  but 
reserved  the  portion  of  the  rule  relating 
to  the  compliance  date  pending  the 
outcome  of  motions  that  were  to  be 
made  to  the  United  States  District  Court 
in  the  case  of  the  American  Lung 
Association  v.  Kean,  Civ.  No.  87-288,  in 
order  to  determine  the  most  appropriate 
comphance  date.  A  compliance  date  of 
February  21, 1991  (subsequently 
extended  to  June  21, 1991)  was 
estabhshed  by  the  Court,  and  was 
incorporated  into  the  rule  by  the  State 
effective  December  4, 1969. 

These  revisions  add  to  subchapter  16 
requirements  for  the  control  of  gasoline 
vapors  resulting  from  the  loading  of 
marine  transport  vessels  (i.e..  barges 
and  tankers)  with  gasoline.  When  the 
storage  tanks  on  these  vessels  are  filled, 
the  air  inside  the  tank  is  displaced  and 
forced  out  into  the  atmosphere.  This  air 
is  heavily  saturated  with  VOCs  which 
react  to  form  ozone,  a  pollutant  for 
which  the  State  is  in  nonattainment. 

The  control  systems  required  under 
subchapter  16  are  those  capable  of 
capturing  at  least  95  percent  of  this 
vapor  laden  air  before  it  enters  the 


atmosphere.  The  vapor  control  systems 
must  be  approved  by  NJDEP  and  also 
must  meet  safety  requirements  set  by 
the  United  States  Coast  Guard  (USCG). 
usee  safety  standards  are  designed  to 
prevent  over  and  under  pressurization, 
over  filling,  and  fires  (see  55  FR  25395. 
June  21. 1990). 

Subchapter  16  applies  to  all  shore 
facilities  that  load  marine  delivery 
vessels  with  gasoline  and  whose 
throughput  is  greater  than  6.000,000 
gallons  per  year  and  to  any  facility  that 
loads  60.000  gallons  or  more  into  marine 
delivery  vessels  in  a  single  day  between 
May  1  and  September  15.  In  addition, 
any  marine  delivery  vessel  receiving 
gasoline  at  an  affected  facility  is 
required  to  have  the  necessary  vapor 
collection  piping  and  connections  which 
route  the  displaced  vapors  to  the  control 
apparatus.  All  affected  facilities  and 
tankers  must  be  in  compUance  by  June 
21. 1991. 

The  NJDEP  has  identified  the  test 
methods  that  it  vinll  use  to  ensure 
compliance  with  this  rule.  An  efficiency 
determination  and  a  leak  test  are 
included  as  conditions  on  the  permit  to 
construct.  The  procedures  for  both  tests 
are  detailed  in  N.J.A.C.  7:27B-3, 
"Sampling  and  Analytical  Procedures 
for  the  Determination  of  Volatile 
Organic  Substances  from  Source 
Operations."  It  should  be  noted  that  as 
part  of  its  SIP  revision  request,  the  State 
has  specifically  identified  EPA  Method 
2A  for  determining  the  exhaust  volume 
flow  rate  of  VOCs  emitted  from  carbon 
adsorphon  type  control  equipment  with 
exhaust  gas  temperatures  less  than 
50°  C.  For  determining  the  exhaust 
volume  flow  rate  from  incinerator  type 
control  devices  with  exhaust  gas 
temperatures  greater  than  50*  C,  the 
State  has  previously  identified  EPA 
Method  2B  as  referenced  in  N.J.A.C. 
7:27B-3. 

Section  16.10  contains  a  general 
variance  provision  which  permits  the 
Commissioner  of  NJDEP  to  accept 
alternative  controls  when  a  facility  is 
unable  to  comply  because  of  technical 
infeasibility.  In  this  regard,  it  should  be 
noted  that  EPA  cannot  recognize  any 
variance  or  alternate  requirement  until  it 
is  submitted  by  the  State  as  a  SIP 
revision  and  is  approved  by  EPA. 

Finding 

EPA  finds  that  the  adoption  of 
controls  on  the  loading  of  marine 
delivery  vessels  with  gasoline  in 
subchapter  16  meets  New  Jersey's  SIP 
commitment.  The  design  of  the  program 
submitted  by  the  State  is  substantially 
equivalent  to  the  program  committed  to 
in  the  SIP,  both  in  nature  and  emissions 
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atmosphere.  The  vapor  control  systems 
must  be  approved  by  NJDEP  and  also 
must  meet  safety  requirements  set  by 
the  United  States  Coast  Guard  (USCG). 
usee  safety  standards  are  designed  to 
prevent  over  and  under  pressurization, 
over  filling,  and  fires  (see  55  FR  25395. 
June  21. 1990). 

Subchapter  16  applies  to  all  shore 
facilities  that  load  marine  delivery 
vessels  with  gasoline  and  whose 
throughput  is  greater  than  6.000.000 
gallons  per  year  and  to  any  facility  that 
loads  80.000  gallons  or  more  into  marine 
delivery  vessels  in  a  single  day  between 
May  1  and  September  15.  In  addition, 
any  marine  delivery  vessel  receiving 
gasoline  at  an  affected  facility  is 
required  to  have  the  necessary  vapor 
collection  piping  and  connections  which 
route  the  displaced  vapors  to  the  control 
apparatus.  All  affected  facilities  and 
tankers  must  be  in  compliance  by  lune 
21. 1991. 

The  NJDEP  has  identified  the  test 
methods  that  it  wrill  use  to  ensure 
compliance  with  this  rule.  An  efficiency 
determination  and  a  leak  test  are 
included  as  conditions  on  the  permit  to 
construct.  The  procedures  for  both  tests  • 
are  detailed  in  N.J.A.C.  7:27B-3. 
"Sampling  and  Analytical  Procedures 
for  the  Determination  of  Volatile 
Organic  Substances  from  Source 
Operations."  It  should  be  noted  that  as 
part  of  its  SIP  revision  request,  the  State 
has  specifically  identified  EPA  Method 
2A  for  determining  the  exhaust  volume 
flow  rate  of  VOCs  emitted  from  carbon 
adsorption  type  control  equipment  with 
exhaust  gas  temperatures  less  than 
50°  C.  For  determining  the  exhaust 
volume  flow  rate  from  incinerator  type 
control  devices  with  exhaust  gas 
temperatures  greater  than  50°  C,  the 
State  has  previously  identified  EPA 
Method  2B  as  referenced  in  N.J.A.C. 
7:27B-3. 

Section  16.10  contains  a  general 
variance  provision  which  permits  the 
Commissioner  of  NJDEP  to  accept 
alternative  controls  when  a  facility  is 
unable  to  comply  because  of  technical 
infeasibility.  In  this  regard,  it  should  be 
noted  that  EPA  cannot  recognize  any 
variance  or  alternate  requirement  until  it 
is  submitted  by  the  State  as  a  SIP 
revision  and  is  approved  by  EPA. 

Finding 

EPA  finds  that  the  adoption  of 
controls  on  the  loading  of  marine 
delivery  vessels  with  gasoline  in 
subchapter  16  meets  New  Jersey's  SIP 
commitment.  The  design  of  the  program 
submitted  by  the  State  is  substantially 
equivalent  to  the  program  committed  to 
in  the  SIP,  both  in  nature  and  emissions 
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reductions.  The  VOC  reductions 
associated  with  this  regulation  are  a 
necessary  part  of  New  Jersey's  program 
to  attain  the  ozone  standard.  EPA  is, 
therefore,  proposing  to  approve  the 
revisions  to  subchapter  16  of  the 
N.J.A.C.  7-27  effective  February  6, 1989 
and  December  4. 1989  as  they  relate  to 
marine  delivery  vessel  loading. 

EPA  is  soliciting  public  comments  on 
ts  proposed  action.  Comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  noted  at  the  beginning  of 
today's  notice. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  b^ 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
itatutory  and  regulatory  requirements. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment.  The  revision  will 
achieve  emission  reductions  equivalent 
to  what  was  provided  by  the  SIP 
commitment,  and  therefore,  meets  the 
requirements  of  section  193  (specifically, 
the  second  sentence  of  the  provisionj. 
Beyond  that,  the  revision  in  no  way 
would  interfere  with  the  SIP's  ability  to 
meet  the  new  Act's  requirements,  and 
thus  meets  the  test  in  section  110(1). 
Under  the  provisions  of  section  183(f]  of 
the  amended  Clean  Air  Act.  EPA  is 
required  by  November  15, 1992  to 
promulgate  standards  regulating  the 
same  sources  of  VOC  emissions  as 
those  being  regulated  by  New  Jersey. 
These  provisions  further  stipulate  that 
any  such  state  standards  be  "no  less 
stringent "  than  the  federally 
promulgated  standards.  If  such  becomes 
the  case  with  the  New  Jersey  standards, 
the  federal  standards  will  preempt  them. 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  air  Act,  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  part  51. 

Under  5  U.S.C.  605(b},  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  12, 1991. 
Constantine  Sidamon-Eristoff, 
Regional  Administrator. 
[FR  Doc.  91-29750  Filed  12-11-91;  8:45  am] 
■ajjNO  CODE  ssao-so-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Danial  of  Petition  for  Rulemaking 
Standard  No.  108;  Truck  Trailer 
Manufacturers  Association 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  to  amend  Standard  No. 
108  to  allow  taillamps  on  a  large  vehicle 
to  be  mounted  at  locations  up  to  24 
inches  forward  of  the  extreme  rear  of 
the  vehicle,  and  to  allow  turn  signal  and 
stop  lamps  to  be  mounted  up  to  60 
inches  forward  of  the  rear,  instead  of 
"on  the  rear"  as  the  standard  presently 
requires.  In  the  judgment  of  the  agency, 
such  an  amendment  would  affect  the 
ability  of  the  lamps  to  meet  the 
requirement  of  the  standard  that  the 
lamps  on  both  sides  of  a  vehicle's  rear 
end  must  be  simultaneously  visible  from 
any  angle  between  and  including  45- 
degree  angles  to  the  rear  left  and  right  of 
the  vehicle,  and  would  therefore  detract 
from  motor  vehicle  safety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jere  Medlin,  Office  of  Rulemaking, 
N'HTSA  (202-366-5276). 
8UPPl£MENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  108. 
49  CFR  571.108.  Lamps,  Reflective 
Devices,  and  Associated  Equipment, 
establishes,  among  other  things, 
requirements  for  the  location  of  lamps 
on  motor  vehicles.  With  respect  to 
multipurpose  passenger  vehicles,  trucks, 
buses,  and  trailers,  whose  overall  width 
is  80  inches  or  more.  Table  II  specifies 
that  taillamps,  stop  lamps,  rear  turn 
signal  lamps,  identification  lamps, 
clearance  lamps,  and  reflex  reflectors  be 
located  "on  the  rear." 


In  1990,  NHTSA  furnished  an 
interpretation  to  a  trailer  manufacturer 
stating  that  lamps  mounted  27  inches 
forward  of  the  rear  of  the  vehicle  would 
not  be  "on  the  rear"  as  the  standard 
requires.  The  letter  also  pointed  out  that 
rear  lamps  were  subject  to  the  SAE 
requirement  that  signals  from  a  lamp  on 
both  sides  of  a  vehicle  shall  be 
simultaneously  visible  from  any 
horizontal  angle  between  and  including 
an  angle  45  degrees  to  the  left  of  the  left 
rear  comer  of  the  vehicle  and  an  angle 
45  degrees  to  the  right  of  the  right  rear 
comer.  This  requirement  ensures,  for 
example,  that  a  motorist  to  the  rear  and 
either  left  or  right  of  a  vehicle  can  still 
see  both  stop  lamps.  NHTSAs 
interpretation  caused  another  trailer 
manufacturer  to  ask  for  a 
reinterpretation,  allowing  lamps  to  be 
located  up  to  36  inches  forward  of  the 
rear,  assuming  that  the  45  degree 
visibility  requirements  were  met.  The 
agency  denied  the  request,  but 
expressed  its  willingness  to  interpret 
"on  the  rear"  to  mean  the  trailing  edge 
of  the  rear  fender  which  may  not  extend 
as  far  rearward  as  a  bulk  tank 
container. 

NHTSA's  two  interpretations  led 
Truck  Trailer  Manufacturers 
Association  (TTMA)  to  petition  the 
agency  for  mlemaking  to  amend 
Standard  No.  108  to  allow  taillamps  to 
be  mounted  "within  24  inches  of  the 
extreme  rear",  and  to  allow  stop  lamps 
and  tum  signal  lamps  to  be  located 
"within  60  inches  of  the  extreme  rear." 
The  reason  given  by  TTMA  for  its 
petition  was  that  it  had  "interpreted  'on 
the  rear'  to  mean  the  rearward  part  of 
the  trailer."  It  argued  that  a  literal 
interpretation  of  the  phrase  would 
require  that  the  lamps  be  mounted 
within  the  rear  bumper.  It  reported  that 
"about  one-quarter  of  the  tank  trailers 
have  their  tum  signal,  stop,  and  tail 
lamps  located  more  than  24  inches 
forward  of  the  rear  bumper",  some  of 
them  "as  much  as  five  feet  forward  of 
the  rear  bumper."  The  petitioner  pointed 
out  that  the  vehicles  would  remain 
subject  to  the  SAE  visibility 
requirements.  TTMA  surmised  that 
safety  would  not  be  compromised:  "We 
doubt  that  locating  these  lamps  five  feet 
forward  of  the  rear  bumper  will  have 
any  affect  (sic)  on  the  depth  perception 
of  the  trailer  by  following  drivers  since 
49  CFR  323.25(b)  (a  regulation  of  DOTs 
Office  of  Motor  Carrier  Safety.  Federal 
Highway  Administration)  requires  that 
these  lamps  'be  capable  of  being  seen  at 
all  distances  between  500  feet  and  50 
feet.' " 

TTMA  explained  how  it  interprets  the 
existing  requirement  that  "Signals  from 
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lamps  on  both  sides  of  the  vehicle  shall 
be  visible  through  a  horizontal  angle 
from  45  degrees  to  the  left  to  45  degrees 
to  the  right."  Its  interpretation  as  shown 
graphically  in  the  sketch  on  page  2  of  its 
revised  petition  (Figure  1  of  this  notice) 
is  incorrect.  It  is  this  geometrically 
defined  visibihty  requirement  that,  with 
the  basic  "on  the  rear"  requirement, 
determines  how  far  forward  from  the 
rear  taillamps  (or  turn  signal  or  stop 
lamps)  may  be  placed. 

The  agency  would  like  to  point  out 
that,  effective  December  1, 1990,  SAE 
Standard  11395  APR85  became  the 
requirement  for  original  equipment  turn 
signal  lamps,  and  SAE  Standard  J1398 
MAY85  for  original  equipment  stop 
lamps  on  vehicles  of  80  or  more  inches 
in  overall  width.  On  the  same  day,  SAE 
Standard  1588  NOV84,  and  SAE 
Standard  1586  FEB84  became  the 
standards  for  original  equipment  tiun 
signal  and  stop  lamps,  respectively,  for 
vehicles  less  than  80  inches  in  overall 
width.  The  geometric  visibility 
requirements  are  identical  among  these 
standards  and  is  identical  for  taillamps 
for  both  vehicle  widths  as  referenced  in 
SAE  Standard  jSSSe,  September  1977. 

These  uniform  geometric  visibihty 
requirements  (using  SAE  J1395  APR85  as 
an  example)  are: 

5.4  Installation  Requirements — ^The  turn 
signal  lamp  shall  beet  the  following 
requirements  at  installed  on  the  vehicle: 

5.4.1  Visibility  of  the  turn  signal  lamps  shall 
not  be  obstructed  by  any  part  of  the  vehicle 
throughout  the  photometric  test  angles  for  the 
lamp  unless  the  lamp  is  designed  to  comply 
%vith  all  photometric  and  visibihty 
requirements  with  these  obstructions 


considered  Signals  from  lamps  on  both  sides 
of  the  vehicle  shall  be  visible  through  a 
horizontal  angle  from  45  deg  to  the  left  for  the 
left  lamp  to  45  deg  to  the  rijjit  for  the  right 
lamp. 

Where  more  than  one  lamp  or  optical  area 
is  lighted  on  each  side  of  the  vehicle  only  one 
such  area  on  each  side  need  comply.  To  be 
considered  visible,  the  lamp  must  provide  an 
unobstructed  view  of  the  outer  lens  surface 
excluding  reflex,  of  at  least  13  cm 'measured 
at  45  deg  to  the  longitudinal  axis  of  the 
vehicle. 

Additionally,  the  SAE  Standards  state 
that  the  measurement  of  photometry 
shall  be  made  at  a  distance  of  3  meters 
from  the  lamp.  Thus,  the  turn  signals  on 
both  sides  of  the  vehicle  must  be 
simultaneously  visible  through  a 
horizontal  angle  from  45  degrees 
originating  at  the  left  lamp,  to  the  left  to 
45  degrees  to  the  right  originating  at  the 
right  lamp  measured  at  a  radius  of  3 
meters.  This  is  illustrated  in  Figure  2  of 
this  notice,  and  NHTSA  will  expect 
manufacturers  to  comply  with  this 
requirement  as  shown.  If  such  a  lamp  is 
placed  60  inches  forward  of  the 
rearmost  point  of  the  vehicle,  it  is  likely 
to  be  shielded  by  the  tank  body  as 
appears  to  be  shown  in  some  of  the 
photographs  provided  by  TTMA.  If  the 
lamps  are  shielded,  the  vehicles  would 
not  only  be  noncomplying.  but  safety 
would  be  decreased  because  the  lamps 
would  not  be  "on  the  rear"  and  thus  not 
mark  the  end  of  the  vehicle.  This  same 
geometric  visibility  requirement  also 
exists  in  the  referenced  SAE  standards 
for  stop  lamps  and  taillamps  for  vehicles 
80  or  more  inches  wide. 

On  August  13.  TTMA  submitted  a 
revision  of  its  petition  under  which 


taillamps  could  be  located  up  to  24 
inches  from  the  rear,  a  decrease  from 
the  60  inches  originally  requested.  This 
did  not  affect  the  earlier  petition  to 
allow  stop  lamps  and  turn  signal  lamps 
to  be  located  up  to  60  inches  from  the 
rear.  In  support  TTMA  stated  that  the 
24-inch  range  would  be  consistent  with 
the  range  for  the  location  of  rear  side 
marker  lamps  found  in  TTMA  RP  No.  9- 
85.  "Location  of  lighting  Devices  on 
Trailers."  It  claimed  that  the  TTMA 
recommended  practice  was  reviewed  by 
NHTSA  in  the  past  with  no  objection  to 
the  side  marker  location.  However. 
Standard  No.  108  specifies  that  rear  side 
marker  lamps  on  vehicles  over  80  inches 
in  width  be  "as  far  to  the  rear  as 
practicable."  This  is  not  the  same 
requirement  as  up  to  24  inches  from  the 
rear  as  TTMA  would  have  the  reader  of 
its  petition  believe. 

NHTSA  has  carefully  reviewed  TTMA 
RP  No.  9-«5.  and  found  that  that  portion 
of  it  on  the  location  of  tail,  stop,  and 
turn  signal  lamps  for  trailer  80  inches  or 
more  in  overall,  width  does  not  state 
any  range  of  location;  it  specifies  the 
"rear."  Consistent,  however,  with  the 
TTMA  petition,  drawing  in  RP  No.  9-85 
show  location  zones  for  rear  side  market 
lamps  that  do  extend  24  inches  from  the 
rear  of  a  trailer.  However,  no 
corresponding  range  is  depicted  for  turn 
signal,  stop,  or  taillamps.  Thus.  TTMA 
itself  currently  recommends  that  tail, 
stop,  and  turn  signal  lamps  be  at  the 
"rear",  contrary  to  its  petition  for 
allowance  of  up  to  60  inches  from  the 
rear. 
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FIGURE  1  -  TTMA  GEOMETRIC  VISIBILITY 
(froB  August  13,  1991,  L«tt«r  to  MHT8A) 
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TTMA  claims  that  NfHTSA 
approved"  RP  No.  9-85.  What  NHTSA 
said,  as  reflected  in  a  December  23, 1985 
letter  to  TTMA  was  that  RP  No.  9 
"accurately  reflects  the  requirements  of 
FMVSS  No.  lOa"  As  noted  above,  RP 
No.  9-95  states  that  stop,  turn  signal  and 
taillamps  are  to  be  located  on  the 
"Rear."  Thus,  contrary  to  TTMA's 
implication,  MHTSA  did  not  approve 
any  location  other  than  the  "rear"  for 
these  lamps.  In  any  event.  Standard  No. 
108  is  the  Federal  standard,  emd 
documents  such  as  the  TTMA 
recommended  practices  are  to  be  used 
advisedly  by  a  manufacturer. 

NHTSA  accords  high  safety  priority  to 
ensuring  the  conspicuity  of  large 
vehicles,  and  improvement  of  the  ability 
of  other  drivers  to  detect  the  presence  of 
large  vehicles  in  the  roadway.  The 
primarj'  means  of  detecting  large 
vehicles  at  night  or  under  other 
conditions  of  reduced  visibility  is  their 
rear  lighting  systems.  Thus  NHTSA  does 
not  intend  to  modify  any  rear  lighting 
requirements  unless  such  can  be 
demonstrated  to  have,  at  the  very 
minimum,  a  neutral  effect  upon  motor 
vehicle  safety. 

Standard  No.  108  contains  identical 
location  requirements  for  passengers  car 
lamps.  Although  some  manufacturers 
have,  for  reasons  of  design,  chosen  to 
place  some  lamps  within  the  rear 
'  bumper,  the  industry  has  understood 
that  the  phrase  "on  the  rear"  means  that 
I  the  lamps  may  be  on  the  rear  of  the 
'  vehicle  body.  NHTSA  regards  lamps  in 
that  location  as  meeting  the  standard. 
Petitioner  has  not  claimed  that  it  is 
impracticable  to  locate  rear  stop,  turn 
signal,  and  taillamps  on  the  rear  of  tank 
body  vehicles,  only  that  some 
manufacturers  have  chosen  not  to  do  so 
in  the  belief  that  the  lamps  will  remain 
cleaner  or  less  subject  to  damage  in  a 
location  other  than  the  rear.  NHTSA 
therefore  wishes  to  advise  the  industry 
that  it  will  expect  all  future  tank  type 
vehicles  to  mount  these  lamps  on  the 
rear,  in  accordance  with  Table  II,  or,  if 
not  on  the  rear,  on  the  trailing  edge  of 
the  rear  fender,  provided  that  the  45- 
degree  visibility  requirements  are  met. 

NHTSA  has  completed  its  technical 
review  of  the  petition,  and  has 
concluded  that  there  is  no  reasonable 
possibility  that  the  amendment 
requested  in  the  petition  will  be  issued 
at  the  completion  of  a  rulemaking 
petition.  Accordingly,  the  petition  is 
denied. 

Authority:  15  U.S.C.  1392. 1407;  delegations 
of  authority  at  49  CFR  1.50  and  501.8. 


Dated:  December  5, 1991. 
Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-29666  Filed  12-11-91;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1109 

[Ex  Part*  No.  55  (Sub  No.  S3)l 

Use  of  Alternative  Dispute  Resolution 
Procedures  in  Commission 
Proceedings  and  Those  In  Which  the 
Commission  is  a  Party 

aoency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  proposes  to 
amend  its  rules  of  practice  by  adding  a 
new  49  CFR  Part  1109  and  to  issue  a 
policy  statement  implementing  the 
Administrative  Dispute  Resolution  Act 
(ADR),  Public  Law  No.  101-552,  and  the 
Negotiated  Rulemaking  Act  (Reg-neg), 
Public  Law  No.  101-648.  Both  of  these 
statutes  amend  the  Administrative 
Procedure  Act  to  authorize  and 
encourage  administrative  agencies  to 
use  arbitration,  mediation,  negotiated 
rulemaking,  and  other  consensual 
methods  of  dispute  resolution. 

Section  3(a)  of  ADR  requires  the 
Commission  to  adopt  a  poUcy  statement 
as  to  how  it  intends  to  implement  that 
statute  concerning:  (a)  Formal  and 
informal  adjudications;  (b)  rulemakings; 
(c)  enforcement  actions;  (d)  issuance 
and  revocation  of  licenses  or  permits;  (e) 
contract  administration;  (f)  litigation 
brought  by  or  against  the  agency;  and  (g) 
other  agency  actions.  The  Commission 
is  seeking  comments^ to  allow  the 
affected  public  to  participate  in  the 
development  of  procedures  to 
implement  these  statutes. 

The  Commission  also  intends  to  apply 
General  Services  Administration  (GSA) 
rules  for  implementing  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463,  5  U.S.C.  app.  1.  Those  rules 
may  be  reviewed  at  41  CFR  part  101-6. 
DATES:  Comments  are  due  by  February 
10. 1992. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  comments  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Ex  Parte  No.  55  (Sub-No.  83),  Interstate 
Commerce  Commission,  Washington, 
DC  20423-. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Mackall,  (202)  275-7602.  [TDD  for 
hearing  impaired:  (202)  275-1721]. 


SUPMfMCNTARY  INFOIMtATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy,  write  to,  call,  or  pick  up  in  person 
from:  Office  of  the  Secretary,  room  2215, 
Interstate  Commerce  Commission, 
Washington.  DC  20423;  Telephone:  (202) 
275-7428.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
service  (202)  275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

This  proposal  should  benefit  small 
entities  in  instances  where  it  is  used  by 
simplifying  and  reducing  the  cost  of 
regulatory  procedures.  Because  these 
ADR  procedures  are  purely  voluntary, 
small  entities  need  not  consent  to  them 
if  they  do  not  believe  they  will  benefit. 

List  of  SubjecU  in  49  CFR  Part  1109 

Administrative  practice  and 
procedure,  Railroads,  Motor  carriers. 
Water  carriers,  Reporting  and 
recordkeeping  requirements. 

Decided:  December  5. 1991. 

By  the  Commission:  Chairman  Philbin.  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips  and  McDonald. 
Sidney  L.  Strickland,  |r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  is  proposed 
to  be  amended  as  follows: 

1.  A  new  part  1109  is  proposed  to  be 
added  to  read  as  follows: 

PART  1109— USE  Of  ALTERNATIVE 
DISPUTE  RESOLUTION  IN 
COMMISSION  PROCEEDINGS  AND 
THOSE  IN  WHICH  THE  COMMISSION 
IS  A  PARTY 

Authority:  5  U.S.C.  553.  559.  and  582. 

§  1 1 09. 1    Alternative  dispute  resolution. 
Commission  proceedings,  including 
those  with  statutory  deadlines,  may 
generally  be  held  in  abeyance  for  90 
days  to  allow  alternative  dispute 
resolution  (ADR)  procedures  to  be 
explored.  These  include  negotiation, 
mediation,  and  arbitration.  All  the 
parties  must  inform  the  Commission  in 
writing  if  they  seek  to  use  these 
voluntary  alternative  procedures.  The 
Commission  will  determine  whether  the 
case  is  an  appropriate  one  for  ADR 
treatment  based  on  the  criteria  of  5 
U.S.C.  582(b).  If  the  case  is  held  in 
abeyance  for  this  purpose,  time  spent 
under  these  procedures  will  not  count 
towards  the  statutory  deadlines  under 
the  Interstate  Commerce  Act. 
(FR  Doc.  91-29683  Filed  12-11-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Parts  672  and  675 

Groundf  ish  of  ttw  Gulf  of  Alaska; 
GroundfisJi  of  ttw  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Conunerce. 
action:  Notice  of  availability  of 
amendments  to  fishery  management 
plans  and  request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council]  has 
submitted  Amendment  18  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI FMP)  and 
Amendment  23  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA  FMP)  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of  the 
amendments,  the  draft  supplemental 
environmental  impact  statement/ 
regulatory  impact  review/initial 
regulatory  flexibihty  analysis  (DSEIS/ 
RIR/IRFA)  may  be  obtained  from  the 
Council  (see  "ADDRESSES"). 
dates:  Comments  on  the  amendments 
should  be  submitted  on  or  before 
February  4. 1992. 

ADDRESSES:  Comments  should  be  sent 
to  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  luneau,  Alaska 
99802.  Copies  of  the  amendments  and 
the  DSEIS/RIR/IRf  A  are  available  on 


request  from  the  North  PaciHc  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage.  AK  99510  (telephone  907- 
271-2809). 

FOR  FURTHER  INFORMATKM  COMTACT: 
Jay  J.  C.  Ginter,  Alaska  Region.  National 
Marine  Fisheries  Service,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  (16 
U.S.C.  1801  et  seq.)  requires  that  each 
regional  Fishery  Management  Council 
submit  any  flshery  management  plan  or 
plan  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  on 
receiving  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
conmients  received  during  the  comment 
period  in  determining  whether  to 
approve  Amendments  18  and  23. 

If  approved,  Amendment  18  to  the 
BSAI  FMP  would: 

(1)  Allocate  the  pollock  total 
allowable  catch  (TAG)  to  inshore  and 
offshore  components  of  the  fishery  as 
follows: 

35  percent  for  inshore  and  65  percent 
for  offshore  in  year  1. 

40  percent  for  inshore  and  60  percent 
for  offshore  in  year  2, 

45  percent  for  inshore  and  55  percent 
for  offshore  in  year  3.  and  subsequent 
years; 

(2)  Assign  up  to  7  Vi  percent  of  the 
initial  TAG  for  pollock  to  selected 
conununities  of  the  West  Bering  Sea  and 


Aleutian  Islands,  beginning  in  1992, 
based  on  recommendations  of  the 
Governor  of  Alaska;  and 

(3)  Establish  a  catcher  vessel 
operational  area  (CVOA)  within  the 
BSAI  area  that  would  allow  directed 
fishing  for  pollock  by  the  inshore 
component  only,  except  for  a  limited 
amount  of  pollock  that  may  be  taken 
from  the  CVOA  by  the  offshore 
component  during  the  pollock  roe 
season  (January  1-April  15). 

If  approved.  Amendment  23  to  the 
GOA  FMP  would  allocate  100  percent  of 
the  pollock  TAG  to  the  inshore 
component,  except  for  reasonable 
amounts  of  bycatch  for  the  offshore 
component,  and  90  percent  of  the  Pacific 
cod  TAG  to  the  inshore  component. 

If  implemented.  Amendments  18  and 
23  would  cease  to  have  effect  at 
midnight,  Alaska  local  time,  on 
December  31, 1995. 

Regulations  proposed  by  the  Council 
to  implement  these  amendments  are 
scheduled  to  be  published  within  15 
days  of  this  notice. 

List  of  Subjects  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  6, 1991. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-29653  Filed  12-6-91:  4:42  pm] 
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Aleutian  Islands,  beginning  in  1992. 
based  on  recommendations  of  the 
Governor  of  Alaska;  and 

(3)  Establish  a  catcher  vessel 
operational  area  (CVOA)  within  the 
BSAI  area  that  would  allow  directed 
fishing  for  pollock  by  the  inshore 
component  only,  except  for  a  limited 
amount  of  pollock  that  may  be  taken 
from  the  CVOA  by  the  offshore 
component  during  the  pollock  roe 
season  (January  1-April  15). 

If  approved.  Amendment  23  to  the 
GOA  FMP  would  allocate  100  percent  of 
the  pollock  TAC  to  the  inshore 
component,  except  for  reasonable 
amounts  of  bycatch  for  the  offshore 
component,  and  90  percent  of  the  Pacific 
cod  TAC  to  the  inshore  component. 

If  implemented,  Amendments  18  and 
23  would  cease  to  have  effect  at 
midnight,  Alaska  local  time,  on 
December  31, 1995. 

Regulations  proposed  by  the  Council 
to  implement  these  amendments  are 
scheduled  to  be  published  within  15 
days  of  this  notice. 

List  of  Subjects  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  6, 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-29653  Filed  12-6-91: 4:42  pmj 

BlUmO  CODE  3510-32-M 


Notices 


Faderal  Register 

Vol.  56,  No.  239 

Thursday,  December  12,  1991 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rutes  that  are  applicable  to  the 
public.  Notices  of  hearings  arnj 
investiganons,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

I'ederal  Grain  Inspection  Service 
nvitation  To  Serve  on  Federal  Grain 
Inspection  Service  Advisory 
Committee 

This  notice  corrects  a  notice  (91- 
28246)  published  in  the  Federal  Register 
^'ovember  27, 1991,  (56  FR  60082) 
:onceming  nominations  being  sought  for 
lersons  to  serve  3-year  terms  on  the 
"ederal  Grain  Inspection  Service 
Advisory  Committee. 

The  November  27. 1991  notice  reads: 
"Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
ndividuals  to  serve,  should  contact: 
lohn  C.  Foltz,  Administrator,  FGIS,  room 
^094-S,  P.O.  Box  96454,  Washington,  DC 
20090-6454,  in  writing  and  request 
Form-755,  which  must  be  completed  and 
submitted  to  the  Administrator  at  the 
above  address  not  later  than  January  27, 
1991". 

The  notice  is  corrected  to  read: 
'Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
John  C.  Foltz,  Administrator,  FGIS,  room 
1094-S,  P.O.  Box  96454,  Washington,  DC 
20090-6454,  in  writing  and  request 
Form-755,  which  must  be  completed  and 
submitted  to  the  Administrator  at  the 
above  address  not  later  than  January  27. 
1992." 

Dated:  December  6. 1991. 
John  C.  Foltz. 

Administrator,  Federal  Grain  Inspection 
Service. 
[FR  Doc.  91-29665  Filed  12-11-91;  8:45  am) 
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Food  Safety  and  Inspection  Service         Forest  Service 


[Docket  No.  91-039N1 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  appendix  I), 
notice  is  hereby  given  that 
Subcommittee  meetings  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  will  be  held  on 
Monday  through  Thursday,  January  13- 
16, 1992,  in  Atlanta,  Georgia,  at  the  Ritz- 
Carlton  Hotel,  181  Peachtree  Street.  NE.. 
Atlanta.  Georgia  30303,  telephone  (404) 
659-0400.  The  Committee  provides 
advice  and  recommendations  to  the 
Secretaries  of  Agriculture  and  Health 
and  Human  Services  concerning  the 
development  of  microbiological  criteria 
by  which  the  safety  and  wholesomeness 
of  food  can  be  assessed,  including 
criteria  for  microorganisms  that  indicate 
whether  foods  have  been  produced 
using  good  manufacturing  practices. 

Scheduled  sessions  are  as  follows: 

1.  Monday,  January  13, 1  p.m.  to  4:30 
p.m.,  and  Tuesday,  January  14,  8:30  a.m. 
to  4:30  p.m.— Sessions  of  the 
Campylobacter  Subcommittee: 

2.  Wednesday,  January  15,  8:30  a.m.  to 
4:30  p.m.— Session  of  the  HACCP 
Subcommittee;  and 

3.  Thursday.  January  16,  8:30  a.m.  to 
4:30  p.m. — Session  of  the  Food  Handling 
Subcommittee. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Ms.  Linda  Hayden, 
Executive  Secretariat,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  room  3175,  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  In  submitting 
comments,  please  reference  the  docket 
number  appearing  in  the  heading  of  this 
notice.  Background  materials  are 
available  for  inspection  by  contacting 
Ms.  Hayden  on  (202)  720-9150. 

Done  at  Washington,  DC,  on:  December  6, 
1391. 

Ronald ).  Pnicha, 
Acting  Administrator, 
[FR  Doc.  91-29748  Filed  12-11-91;  8:45  am] 

8ILUNQ  COOE  341ft-OIMI 


Rumpus/Lightning  Timber  Harvest; 
Nez  Perce  National  Forest;  Idaho  Co. 
ID 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  timber  and  construct, 
reconstruct,  and  recondition  roads  in  the 
Big  Elk  Creek.  Little  Elk  Creek,  Lick 
Creek,  and  American  River  drainages 
about  10  miles  north  of  Elk  City,  Idaho. 
This  EIS  will  tier  to  the  Nez  Perce 
National  Forest  Land  and  Resource 
Management  Plan  and  EIS,  which 
provide  overall  guidance  for  achieving 
the  desired  future  forest  condition  of  the 
area.  The  purpose  of  the  proposed 
action  is  to  help  satisfy  short-term 
demands  for  timber  and  to  move  toward 
an  equal  distribution  of  timber  age 
classes  on  suitable  lands. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  January  13, 1992. 

ADDRESSES:  Send  written  comments  to 
Jim  Wiebush,  District  Ranger,  Elk  City 
Ranger  District,  P.O.  Box  416,  Elk  City, 
Idaho  83525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Fischer.  Supervisory  Forester. 

(208)  842-2245. 

SUPPt^MENTARY  INFORMATION:  The 

timber  management  activities  under 
consideration  would  occur  within  an 
analysis  area  containing  approximately 
21.400  acres.  This  analysis  area  includes 
Inventoried  Roadless  Area  1227  and  the 
five  prescription  watersheds  listed 
above.  The  proposed  timber  harvest 
would  directly  affect  about  1,240  acres 
of  the  analysis  area.  About  9  miles  of 
road  would  be  constructed,  14  miles 
reconstructed,  and  10  miles 
reconditioned.  Less  than  10  percent  of 
the  8,006-acre  inventoried  roadless  area 
would  be  directly  or  indirectly  affected 
by  these  activities. 

Preliminary  scoping  including  public 
and  agency  participation  was  completed 
in  1990.  At  that  time,  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  were 
envisioned.  Work  proceeded  on  the  EA. 
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but  the  Interdisciplinary  Team  gradually 
concluded  that  in  the  local  context  of 
the  proposed  action,  the  intensity  of 
adverse  impacts  could  be  significant.  In 
such  cases,  an  Environmental  Impact 
Statement  (EISl  is  required. 

The  local  context  of  the  proposed 
action  includes  the  following: 

1.  All  of  the  prescription  watersheds 
in  the  analysis  area  have  been 
designated  "Stream  Segments  of 
Concern"  by  the  State  of  Idaho.  The 
state  made  this  designation  under 
antidegredation  requirements  of  the 
federal  Clean  Water  Act  as  specified  by 
the  U^  Environmental  Protection 
Agency.  The  designation  means  that 
Best  Management  Practices  (BMPs)  in 
addition  to  those  specified  in  the  Idaho 
Forest  Practices  Act  and  the  Idaho 
Stream  Channel  Alteration  Act  may  be 
required. 

2.  Big  Elk  Creek  and  Little  Elk  Creek 
are  designated  "Municipal  Watersheds" 
in  the  Nez  Perce  Forest  Plan.  Idaho 
water  quality  standards  for  community 
pubUc  water  use  must  be  met 

3.  All  streams  in  the  analysis  area 
contain  spawning  habitat  for  chinook 
salmon.  These  fish  have  been  proposed 
for  listing  under  the  Endangered  Species 
Act 

4.  All  watersheds  in  the  analysis  area 
are  presently  below  the  Forest  Plan 
objective  of  90  percent  of  fish  habitat 
potential.  The  Forest  Plan  permits 
timber  management  in  below-objective 
watersheds  concurrent  with  a  "positive 
upward  trend"  in  fish  habitat  conditions. 

5.  Roadless  Area  1227  may  be 
impacted. 

6.  The  threatened  grizzly  bear  and  the 
endangered  Northern  Rocky  Mountain 
gray  wolf  may  reside  or  have  suitable 
habitat  in  the  analysis  area. 

The  principal  issues  identified  to  date 
are: 

1.  Fish  habitat  and  water  quality, 
including  means  of  BMP  compliance, 
riparian  management  and  achievement 
of  an  upward  trend  in  fish  habitat 
conditions; 

2.  Wildlife,  including  impacts  on 
threatened  and  endangered  species  and 
big  game  siunmer  habitat 

3.  Timber,  including  acres  to  be 
harvested  and  means  of  achieving 
regeneration  of  harvested  acres  within 
five  years. 

4.  Roadless/Wilderness,  including  the 
extent  and  significance  of  impacts  of 
Roadless  Area  1227. 

Development  of  alternatives  is 
underway,  and  additional  comments  or 
questions  are  being  sohcited  at  this 
time.  Constiltation  with  the  U.S.  Fish 
and  Wildlife  Service  will  be  initiated 
with  regard  to  Usted  wildlife  species. 
The  Idaho  Department  of  Health  and 


Welfare — Division  of  Environmental 
Quality,  the  Idaho  Department  of  Fish 
and  Game,  and  the  Nez  Perce  Indian 
Tribe  will  also  be  consulted.  No  public 
meetings  are  now  scheduled,  but  they 
will  be  arranged  if  necessary. 

While  pubUc  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS.  which  is  expected  to  be 
filed  with  the  EPA  and  available  for 
public  review  in  February,  1992.  A  45- 
day  comment  period  will  follow 
publication  of  a  Notice  of  Availability  of 
the  draft  EIS  in  the  Federal  Register.  The 
comments  received  will  be  analyzed  and 
considered  in  preparation  of  a  final  EIS. 
which  will  be  accompanied  by  a  Record 
of  Decision. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  513  (1978).  Also, 
environntental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.Supp.  1334. 1338  (E.D.  Wis„  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Reviewers  my  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement 


Dated:  December  6, 1991. 
Michael  iGng, 

Forest  Supervisor.  Nez  Perce  National  Forest, 
Route  2.  Box  475.  Crangeville,  ID  8353a 
[FR  Doc.  91-29673  Filed  12-11-©1:  8:45  am) 
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Rural  Electrification  Administration 

Agency  Infomution  Collection  Under 
Office  of  Management  and  Budget 
(0MB)  Review  for  REA  Form  479, 
Financial  and  Statistical  Report  for 
Telephone  Borrowers 

agency:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Expedited  information 
collection  request. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  has  requested  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  information 
collection  of  REA  Form  479,  Financial 
and  Statistical  Report  for  Telephone 
Borrowers  (REA  Form  479),  on  an 
expedited  basis  by  December  31, 1991. 
Due  to  REA's  request  for  an  expedited 
review,  REA  is  publishing  the  supporting 
statement  for  this  information  collection, 
in  its  entirety,  in  this  notice. 
DATSK  Comments  must  be  submitted  on 
or  before  December  27, 1991. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  room  3201, 
Washington,  DC  20503;  or  to  USDA. 
Office  of  Information  Resources 
Management  room  406W, 
Administration  Building,  Washington, 
DC  20250;  Attention:  Mr.  Don  Hulcher. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  Hulcher,  address  as  above. 
(202)  720-6746. 

SUPPLEMENTARY  INFORMATION:  REA  has 
requested  that  OMB  approve  the 
information  collection  for  REA  Form  479 
on  an  expedited  basis  in  order  to 
minimize  the  interruption  of  REA's 
ongoing  financial  and  statistical 
analyses  of  its  borrowers. 

Each  telephone  borrower  in  the  REA 
loan  program  signs  a  mortgage 
agreement  that  specifically  requires  the 
submission  of  annual,  audited  financial 
statements.  In  December  of  each  year, 
REA  sends  copies  of  the  Form  479  to  its 
borrowers  for  the  purpose  of  reporting 
its  calendar  year-end  financial  position 
and  statistical  data.  The  completed 
forms  are  due  back  to  REA  by  the  end  of 
]anuary.  It  is  necessary  for  REA  to 
receive  this  data  as  soon  as  possible 
after  the  end  of  the  calendar  year  so  that 
the  Agency  can  interpret  these  financial 
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Dated:  December  6, 1991. 
Michael  King. 

Forest  Supervisor.  Nez  Perce  National  Forest. 
Route  2.  Box  475,  Grangeville.  ID  8353a 
[PR  Doc.  91-29673  Filed  12-11-«1:  B:45  am] 

BtLUNQ  CODE  3410-1 1-M 


Rural  Electriftoatlon  Administration 

Agency  Information  Collection  Under 
Office  of  Management  and  Budget 
(OMB)  Review  for  REA  Form  479, 
Financial  and  Statlsticai  Report  for 
Telephone  Borrowers 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Expedited  information 
collection  request. 

summary:  The  Rural  Electrification 
Administration  (REA)  has  requested  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  information 
collection  of  REA  Form  479,  Financial 
and  Statistical  Report  for  Telephone 
Borrowers  (REA  Form  479),  on  an 
expedited  basis  by  December  31. 1991. 
Due  to  REA's  request  for  an  expedited 
review,  REA  is  publishing  the  supporting 
statement  for  this  information  collection, 
in  its  entirety,  in  this  notice. 
DATSS:  Comments  must  be  submitted  on 
or  before  December  27, 1991. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  room  3201. 
Washington,  DC  20503;  or  to  USDA. 
Office  of  Information  Resources 
Management,  room  406W, 
Administration  Building,  Washington, 
DC  20250;  Attention:  Mr.  Don  Hulcher. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Don  Hulcher,  address  as  above, 
(202)  720-6746. 
SUPPLEMENTARY  INFORMATION:  REA  has 

requested  that  OMB  approve  the 
information  collection  for  REA  Form  479 
on  an  expedited  basis  in  order  to 
minimize  the  interruption  of  REA's 
ongoing  financial  and  statistical 
analyses  of  its  borrowers. 

Each  telephone  borrower  in  the  REA 
loan  program  signs  a  mortgage 
agreement  that  specifically  requires  the 
submission  of  annual,  audited  financial 
statements.  In  December  of  each  year. 
REA  sends  copies  of  the  Form  479  to  its 
borrowers  for  the  purpose  of  reporting 
its  calendar  year-end  financial  position 
and  statistical  data.  The  completed 
forms  are  due  back  to  REA  by  the  end  of 
January.  It  is  necessary  for  REA  to 
receive  this  data  as  soon  as  possible 
after  the  end  of  the  calendar  year  so  that 
the  Agency  can  interpret  these  financial 


statements  and  carryout  the 
requirements  of  the  Rural  Electrification 
Act. 

REA  has  an  obligation  to  assure  the 
continued  security  for  the  Government's 
loans  and  evaluate  the  maintenance  of 
adequate  telephone  service.  Only 
through  the  analysis  of  the  borrowers' 
financial  statements  can  REA  provide 
this  assurance. 

The  Form  479  provides  essential 
financial  and  statistical  data  that  is  used 
in  the  processing  of  loan  applications 
and  is  also  used  to  determine  whether 
borrowers  are  in  compUance  with  their 
mortgage  (for  example:  Interest 
coverage  and  net  worth  requirements, 
allowable  investments,  and  distributions 
of  capital).  Further,  REA  publishes  an 
annual  statistical  report  (REA 
Informational  Publication  300-4)  that 
contains  a  significant  amount  of  data 
collected  from  the  Form  479. 
1 1    As  mentioned  above,  the  timely 
I  ^ceipt  of  Form  479  is  necessary  in  order 
for  REA  to  provide  reliable  analysis  of 
borrowers'  operations  and  to  ensure  the 
Government's  security  for  its  loans. 
Because  of  the  time  needed  by  REA  to 
complete  its  internal  review  of  each 
borrower's  financial  condition  and  to 
enter  this  data  into  a  statistical  data 
base,  it  is  imperative  that  REA  receive 
the  completed  Form  479  as  soon  as 
possible  after  the  end  of  the  calendar 
year. 

The  supporting  statement  for  the 
information  collection  associated  with 
the  Form  479  is  as  follows: 

,A.  Justification 

1.  Circumstances  That  Make  the 
Collection  of  Information  Necessary 

Rural  Electrification  Administration 
(REA)  telephone  borrowers  have, 
through  December  31, 1990,  received 
nearly  $9.6  billion  in  loans  from  REA, 
the  Rural  Telephone  Bank  (RTB),  and 
loan  guarantee  commitments.  REA  Form 
479,  "Financial  and  Statistical  Report, 
Telephone  Borrowers,"  (Form  479) 
provides  REA  with  (1)  vital  financial 
information  needed  to  ensure  the 
maintenance  of  the  security  for  the 
Government's  loans  and  (2)  statistical 
data  which  enables  REA  to  ensure  the 
provision  of  quality  telephone  service  as 
mandated  by  the  Rural  Electrification 
Act  of  1936,  as  amended  (RE  Act).  The 
Form  479  is  submitted  annually  to  REA 
unless  the  Administrator  determines 
that  loan  security  conditions  require 
more  frequent  (i.e.  quarterly)  reporting 
as  provided  in  the  Mortgage. 

The  RE  Act  authorizes  the 
Administrator  to  make  loans  for  the 
purpose  of  providing  telephone  service 
to  the  widest  practicable  number  of 


rural  subscribers.  The  Form  479  is  the 
basis  for  developing  an  applicant's 
current  financial  condition,  upon  which 
financial  and  statistical  projections  are 
based  when  determining  the  feasibility 
of  an  applicant's  loan. 

The  RE  Act  also  authorizes  the 
Administrator  to  make  studies, 
investigations,  and  reports  concerning 
the  progress  of  borrowers'  furnishing  of 
adequate  telephone  service  and  publish 
and  disseminate  this  information.  The 
Form  479  provides  REA  with  the 
necessary  financial  and  statistical  data 
of  each  borrower  needed  to  conduct 
these  activities  and  produce  such 
reports. 

2.  How,  by  Whom,  and  for  What 
Purpose  the  Information  Collected  is 
Used  and  the  Consequence  if  the 
Information  is  not  Collected 

The  Form  479  (currently  approved 
under  OMB  #0572-0031)  is  used 
extensively  by  REA  for  estimating  toll 
revenues  of  telephone  systems,  for 
preparing  the  loan  feasibihty  study  to 
assure  the  loan  can  be  repaid,  and  for 
compiling  the  Agency's  Annual 
Statistical  Report.  The  form  is  also  the 
basis  for  a  variety  of  other  financial  and 
statistical  based  studies  performed 
throughout  the  year.  These  functions  are 
essential  to  protect  loan  security  and  to 
achieve  the  objectives  of  the  RE  Act. 
The  REA  staff  must  be  in  a  position  to 
evaluate  all  factors  related  to  the 
security  of  loans  and  the  maintenance  of 
adequate  telephone  service  by 
borrowers  on  a  continuing  basis. 
Specifically,  Form  479  serves  the 
following  purposes: 

Loan  Security:  To  carry  out  its 
responsibilities,  the  REA  staff  must  be  in 
a  position  to  evaluate  all  factors  related 
to  the  security  of  loans  and  the 
maintenance  of  adequate  telephone 
service  by  REA  borrowers  on  a 
continuing  basis.  The  Form  479  allows 
REA  to  identify  serious  operating 
problems  and  take  preventative  or  early 
corrective  action.  Through  the  use  of  the 
Form  479,  deteriorating  financial 
conditions  can  be  detected  at  an  early 
stage  thereby  avoiding  the  dangers  of 
recognition  at  an  advanced  stage  when 
only  difficult,  costly  solutions  would  be 
available.  REA  must  have  the  means  of 
maintaining  the  capability  to  ascertain 
the  continuity  of  security  for  the 
Government's  loans  which  constitute 
the  major  portion  of  the  capitalization  of 
these  telephone  companies. 

Mortgage  Compliance:  The 
Government's  mortgage  instrument 
contains  provisions  to  assure 
achievement  of  the  objectives  of  the  RE 
Act  and  continuing  security  for  the 
Government's  investment.  One  of  the 


most  effective  means  REA  has  to  police 
these  provisions  is  analysis  of  the  Form 
479  which  provides  data  in  such 
important  areas  as:  Grades  of  service; 
the  dollar  amounts  expended  by  system 
maintenance  programs;  provisions  for 
depreciation;  general  funds  levels;  and 
the  extent  of  coverage  for  interest  and 
principal  payments.  The  Form  479  also 
provides  information  regarding  the 
extent  to  which  service  is  being 
provided  on  an  area  coverage  basis,  a 
legal  provision  of  the  RE  Act.  Subscriber 
data  is  also  provided  and,  when 
properly  analyzed,  this  data  allows  REA 
the  ability  to  track  a  borrower's  progress 
in  achieving  subscriber  projections 
which  support  the  Government's  loans. 
In  addition,  the  Form  479  provides 
information  on  activities  prohibited  by 
the  mortgage,  such  as  the  excessive 
distributions  of  capital  (including 
dividend  distributions),  which  might 
adversely  affect  loan  security,  quality  of 
service,  or  reasonableness  of  rates. 

Loan  Processing:  When  preparing  a 
feasibility  study  for  the  processing  of  a 
loan  application,  the  Form  479  is 
necessary  in  order  to  derive  a 
borrower's  current  financial  and 
statistical  operating  experience.  With 
the  broad  range  of  interest  rates 
applicable  to  REA  and  RTB  loans  and 
loan  guarantees,  fairness  and  the  need 
for  accurate  measurements  of  a 
borrower's  operating  characteristics 
demand  that  current  and  valid  data  be 
utilized  in  determining  the  eligibility  of  a 
borrower  for  each  type  of  loan  or  loan 
guarantee  and  the  applicable  interest 
rate  for  that  loan.  The  Form  479  is  the 
most  convenient  method  of  deriving  this 
information  for  both  the  borrower  and 
the  Government 

Field  Staff  Utilization:  REA  relies 
heavily  on  the  evaluations  of  its 
borrowers  by  its  General  Field 
Representatives  (GFR).  GFRs  monitor 
the  progress  of  telephone  systems  within 
their  territory  using  as  a  basis  for  that 
review  the  financial  and  statistical  data 
reported  by  borrowers  on  the  Form  479. 
With  the  added  advantage  of  on-site 
visits,  GFRs  using  the  Form  479  can 
detect  difficulties  before  they  become 
large  problems  and  advise  adequate 
remedial  action  for  problems  related  to 
loan  security,  management,  and  quality 
of  service.  Without  the  Form  479,  the 
GFRs  have  a  very  limited  basis  for 
determining  the  trend  of  the  borrower's 
operations  and  for  taking  action  in  the 
interest  of  rural  ratepayers,  the 
Government,  and  the  borrower.  Without 
the  use  of  the  Form  479  as  a  tool,  there 
would  be  a  significant  loss  of 
effectiveness  by  the  GFR. 
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3.  Use  of  Improved  Information 
Technology  for  the  Collection  of  Data 

Consideration  has  been  given  to 
allowing  borrowers  to  submit 
standardized  data  (such  as  the  Form 
479]  by  computer  over  telephone  lines. 
REA  is  working  towards  achieving  the 
implementation  of  electronic  data 
transmission  between  it  and  its 
borrowers;  however,  due  to  a  variety  of 
existing  technologies.  REA  is  continuing 
to  search  for  a  uniform,  compatible 
medium  in  which  to  begin  the 
implementation  of  some  form  of 
electronic  data  submission. 

4.  Efforts  to  Identify  Duplication 

The  operating  and  financial  condition 
of  a  telephone  system  changes  monthly: 
therefore,  information  in  REA  files 
which  is  collected  annually  would  not 
be  duplicative. 

5.  Why  Similar  Information  A  vailable 
Cannot  be  Used 

Although  telephone  systems  are 
required  to  keep  their  books  in 
accordance  with  Federal 
Commuunications  Commission  (FCC) 
Uniform  System  of  Accounts,  this  would 
be  more  information  than  is  currently 
needed  by  the  REA  staff  in  carrying  out 
its  responsibilities.  If  the  borrowers 
were  required  to  submit  their  books  to 
REA.  it  would  add  greatly  to  their 
burden  of  reporting  on  their  operating 
conditions. 

6.  Methods  to  Minimize  Burden  of  Small 
Business  Entities 

The  information  required  to  complete 
Form  479  is  readily  available  to  the 
borrower  from  the  records  it  is  required 
to  maintain  for  the  FCC.  The  burden 
placed  on  small  entities  is  minimized 
because  the  information  collected  on  the 
Form  479  may  be  taken  directly  from 
these  records.  The  Form  479  is  the  least 
information  needed  in  order  for  REA  to 
fulfill  its  obligation  of  momtoring, 
analyzing,  and  reporting  the  financial 
and  operating  condition  of  its 
borrowers. 

7.  Consequences  if  the  Information 
Collection  were  Less  Frequent 

Without  the  annual  submission  of  the 
Form  479,  REA  can  not  effectively 
monitor  each  borrower's  operations  to 
properly  assure  continued  security  for 
the  Government's  loans  and  borrower 
compliance  with  the  provisions  of  its 
mortgage. 

8.  Any  Inconsistency  with  Guidelines  in 
5  CFR  1320.8 

This  coUectioa  is  consistent  with  5 
CFR  1320.8. 


9.  Consultations  with  Persons  Outside 
the  Agency 

Each  telephone  borrower  signs  a 
mortgage  agreement  that  specifically 
requires  the  submission  of  annual, 
audited  financial  statements.  Therefore, 
all  borrowers  are  fully  aware  of  the 
reporting  requirements  and  additional 
consultations  are  not  made. 

10.  Confidentiality  Provided  to  the 
Respondents 

All  information  on  the  Form  479  is 
available  under  the  Freedom  of 
Information  Act  and  is  not  confidential. 

11.  Questions  of  a  Sensitive  Nature. 

This  collection  does  not  contain  any 
questions  of  a  sensitive  nature,  such  as 
sexual  behavior  and  attitudes,  religious 
beliefs,  and  other  matters  that  are 
commonly  considered  private. 

12.  Annualized  Costs  to  the  Federal 
Government  and  Respondents 

Annualized  Costs  to  the  Feder- 
al Government: 
Data  processing  and  analy- 
sis @  $12.00/hr.  X  2.S  hrs. 

X  950  responses $28,500 

Printing 500 

Mailing 500 

Total S29,500 

Annualized  Costs  to  \he  Re- 
spondents: 
Data  collection,  transcription 

and  review:  @  $12.ao/hr. 

X  11  hrs.  X  050  responses ..         $125,400 
Typing  @  $7.00/hr.  x  3  hrs. 

X  950  responses 19,950 

Mailing  2@  $0.30/hr.  x  950 

responses - M5 

Total $145.635 

13.  Estimate  of  Burden  Hours 
Data    coUectioa    transcrip- 
tion, and  review:  11  hrs.  x 

950  responses ia450  hrs. 

Typing:    3   hrs.    X    9S0   re- 
sponses  ~— 2,85(tos. 

Total -. 13,300  hrs. 


This  form  is  submitted  by 
approximately  950  independent 
telephone  systems  in  the  U.S.  Since 
most  of  these  systems  have  been 
submitting  the  form  for  many  years  and 
the  information  is  already  on  their  year- 
end  books  in  some  form,  it  is  only  a 
matter  of  taking  this  information  and 
transcribing  it  to  the  required  format.  As 
noted  in  the  response  to  question  A 1, 
the  forms  are  submitted  annually  unless 
the  Administrator  determines  that  loan 
security  conditions  require  more 
frequent  submissions.  Any  record 
keeping  burden  is  currently  recorded 
under  mimber  0572-0031. 


14.  Change  in  Burden 

Although  REA  has  made  several 
revisions  to  its  rules  and  regulations 
since  the  last  supporting  statement  for 
this  information  collection  was 
approved,  the  minor  revisions  to  the 
Form  479.  necessary  in  order  to  update 
current  operating  procedures,  will  not 
increase  the  individual  reporting 
requirements  (of  14  hours  per 
respondent)  of  the  respondents.  The 
previous  supporting  statement  estimated 
total  burden  to  be  14.000  hours.  That 
estimate  was  based  on  1,000 
respondents  at  14  hours  per  response. 
The  reduction  in  total  burden  hours  is 
due  to  the  new  estimate  bein^  based  on 
950  respondents  at  14  hours  per 
response,  totalling  13,300  hours. 

15.  Plans  for  Tabulation,  Statistical 
Analysis,  and  Publication 

Copies  of  the  Form  479  are  mailed  to 
borrowers  generally  during  the  last 
week  of  December  and  are  to  be 
returned  to  REA  headquarters  in 
Washington  by  the  end  of  January.  Most 
of  the  information  collected  is  published 
in  REA  Informational  Publication  300-4. 
"Statistical  Report,  Rural  Telephone 
Borrowers."  This  informational 
publication  is  published  annually, 
generally  in  July.  In  addition  to  the 
statistical  analysis  performed  as  noted 
in  A  2  above,  numerous  tables  and 
charts  are  prepared  for  inclusion  in 
Informational  Publication  300-4. 

B.  Collections  of  Informatioa  Employing 
Statistical  Methods 

This  information  does  not  employ 
statistical  methods. 

Dated:  December  5, 1991. 
MicbMl  M.F.  Lui, 

Acting  Administrator. 

(FR  Doc  91-29747  Filed  12-11-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adntinistration 

[A-570-0071 

Barhint  Cttloride  Front  tho  Peopto's 
RepufoHc  of  CtthMi  Dettrmlnation  Not 
To  Revoke  Antidumping  Duty  Order 

AOENCV:  International  Trade 
Administration/ Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
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14.  Change  in  Burden 

Although  REA  has  made  several 
revisions  to  its  rules  and  regulations 
since  the  last  supporting  statement  for 
this  information  collection  was 
approved,  the  minor  revisions  to  the 
Form  479,  necessary  in  order  to  update 
current  operating  procedures,  will  not 
increase  the  individual  reporting 
requirements  (of  14  hours  per 
respondent)  of  the  respondents.  The 
previous  supporting  statement  estimated 
total  burden  to  be  14,000  hours.  That 
estimate  was  based  on  1,000 
respondents  at  14  hours  per  response. 
The  reduction  in  total  burden  hours  is 
due  to  the  new  estimate  beinJ^  based  on 
950  respondents  at  14  hoi^rs  per 
response,  totalling  13,300  hours. 

15.  Plans  for  Tabulation,  Statistical 
Analysis,  and  Publication 

Copies  of  the  Form  479  are  mailed  to 
borrowers  generally  during  the  last 
week  of  December  and  are  to  be 
returned  to  REA  headquarters  in 
Washington  by  the  end  of  January.  Most 
of  the  information  collected  is  published 
in  REA  Informational  Publication  300-4, 
"Statistical  Report,  Rural  Telephone 
Borrowers."  This  informational 
publication  is  published  annually, 
generally  in  July.  In  addition  to  the 
statistical  analysis  performed  as  noted 
in  A  2  above,  numerous  tables  and 
charts  are  prepared  for  inclusion  in 
Informational  Publication  300-4. 

B.  Collections  of  Information  Employing 
Statistical  Methods 

This  information  does  not  employ 
statistical  methods. 

Dated:  December  5, 1991. 
MicbMl  M.F.  Lui. 

Acting  Administrator. 

(FR  Doc.  91-29747  Filed  12-11-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-57(M)071 

Barhnn  Chloride  From  the  People's 
RepufoHc  of  China  Determination  Not 
To  Revoke  Antidumping  Duty  Order 

AQENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 


antidumping  duty  order  on  barium 

chloride  from  the  People's  Republic  of 

China. 

EFFECTIVE  DATE:  December  12, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT. 

Michael  Rill  or  Richard  Rimlinger.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-4733. 
SUPPtfMENTARY  INFORMATION:  On 

October  1, 19.     'he  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (56  FR 
49742)  its  intent  to  revoke  the 
antidumping  duty  order  on  barium 
chloride  from  the  People's  Republic  of 
China  (49  FR  40635.  October  17, 1984). 
The  Department  may  revoke  an  order  if 
the  Secretary  concludes  that  the  order  is 
no  longer  of  interest  to  interested 
parties.  We  had  not  received  a  request 
for  an  administrative  review  of  the 
finding  for  the  last  four  consecutive 
annual  anniversary  months  and 
therefore  published  a  notice  of  intent  to 
revoke  pursuant  to  §  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)). 

On  October  28, 1991,  Chemical 
Products  Corporation,  the  petitioner  in 
this  antidumping  proceeding,  objected  to 
our  intent  to  revoke  the  order. 
Therefore,  we  no  longer  intend  to  revoke 
the  order. 

Dated:  December  2, 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-29771  Filed  12-11-91;  8;45  am) 
BILUNQ  COOC  3510-O8-M 


IA-588-504] 

Erasable  Programmable  Read  Only 
Memories  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Preliminary  scope  ruling. 

SUMMARY:  We  preliminarily  determine 
that  certain  Flash  memory  devices 
based  on  Erasable  Programmable  Read 
Only  Memory  (EPROM)  semiconductor 
technology  are  later-developed  products 
within  the  scope  of  the  suspended 
investigation  and  suspension  agreement 
on  EPROMs  from  Japan.  Specifically, 
EPROM-based  memory  devices  with 
electrical-erase  capability  are  not 
exempt  from  the  suspension  agreement. 
We  have  notified  the  U.S.  International 
Trade  Commission  (the  Commission)  of 
our  determination. 

EFFECTIVE  DATE:  December  12. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jay  J.  Camillo  or  Melissa  C.  Skinner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-4851. 
SUPPLEMENTARY  INFORMATION: 

Background 

Request 

On  May  3a  1991,  Intel  Corporation 
(Intel),  Advanced  Micro  Devices  Inc. 
(AMD),  and  National  Semiconductor 
Corporation  (National)  (collectively 
petitioners],  requested  that  the 
Department  of  Commerce  (the 
Department)  clarify  the  scope  of  the 
outstanding  suspension  agreement  on 
Erasable  Programmable  Read  Only 
Memories  (EPROMs)  from  Japan. 
Specifically,  petitioners  requested  that 
the  Department  rule  that  Flash  memory 
devices  based  on  EPROM  technology 
(Flash  EPROMs)  »  are  included  within 
the  scope  of  the  suspension  agreement 
on  EPROMs.  Petitioners  asserted  that 
the  Flash  EPROM  should  be  found  to  be 
within  the  scope  of  the  suspension 
agreement  because  of  the  structural  and 
functional  similarities  between  Flash 
EPROMs  and  EPROMs. 

On  June  19, 1991,  we  invited 
interested  parties  to  comment  on  the 
petitioners'  request.  We  received 
comments  from  NTC  Corporation, 
Hitachi  Corporation,  Toshiba 
Corporation,  and  Mitsubishi  Electric 
Corporation  (respondents).  Respondents 


'  Although  mpondents  argued  that  Flash 
memory  device*  are  not  commonly  referred  to  a* 
Flash  EPROMs  or  Flash  Electrically  Erasable 
Programmable  Read  OnJy  Memories  (ETROMs). 
there  are  examples  of  Flash  memory  devices  baaed 
on  EPROM  technology  being  referred  to  as  Flash 
EPROMs  and  Flash  memory  devices  based  on 
EVROM  technology  being  referred  to  as  Flash 
EPROMs.  Several  references  of  this  nature  can  be 
found  in  professional  and  legal  joiimals  such  as  the 
Journal  of  Solid  State  Electronics.  lEDM  Technology 
Digest,  and  the  Official  Journal  of  the  European 
Communities. 

Partially  because  of  the  apparent  acceptance  of 
these  terms  by  professional  and  legal  journals,  we 
have  decided  to  adopt  petitioners'  classification  of 
the  Flash  EPROM  and  the  Flash  EVROM  Because 
use  of  this  nomenclature  would  seem  to  prejudice 
this  case  in  favor  of  the  petitioners,  however,  we 
did  not  adopt  this  terminology  merely  to  provide 
semantic  differentiation  or  textual  simplification.  As 
this  document  will  later  discuss,  the  Flash  EPROM 
closely  resembles  the  EPROM  in  structure  and 
function  and  the  Flash  EVROM  closely  resembles 
the  ETOOM  in  structure  and  function.  These 
similarities  buttress  the  petitioners'  contention  that 
Flash  devices  are  named  according  to  their 
structures  and  functions  and  thai  there  are  \vto 
Flash  memory  devices,  the  Flash  EPROM  and  the 
Flash  E^OM.  The  fact  that  professional  journals 
referred  to  a  Flash  memory  device  based  on 
EVROM  as  a  "Flash  ETROM"  lends  further  support 
to  this  argument. 


argue  that  Flash  memory  devices  were 
clearly  intended  to  be  included  from  the 
scope  of  the  suspension  agreement 
because,  although  certain  Flash  devices 
existed  at  the  time  of  the  susi>ension 
agreement,  petitioners  did  not  mention 
the  Flash  memory  devices  in  their 
petition,  and  the  Commission  and  the 
Department  did  not  mention  Flash 
memory  devices  in  their  determinations. 
Respondents  also  argue  that  Flash 
memory  devices  (both  Flash  EPROMs 
and  Flash  EPROMs)  most  closely 
resemble  EPROMs  which  were  found  to 
be  a  different  like  product  from  EPROMs 
by  the  Commission.  Respondents  further 
analyze  the  criteria  listed  in 
i  353.29(i)(2)  of  the  Department's 
regulations  (19  CFR  353.29(i)(2)  (1991)) 
and  conclude  that  Flash  memory  devices 
should  be  excluded  from  the  scope  of 
the  suspension  agreement. 

We  received  rebuttal  comments  from 
petitioners  in  which  they  identify  "Flash 
EPROMS,"  as  the  merchandise  they 
seek  to  include  within  the  scope  of  the 
suspended  investigation,  and  "Flash 
E7ROMs,"  which  petitioners  agree  are 
excluded  from  the  scope  of  the 
investigation.  The  Department  restricts 
this  proceeding  to  the  clarification  of  the 
scope  status  of  the  Flash  memory  device 
based  on  EPROM  technology, 
henceforth  referred  to  as  the  Flash 
EPROM.  The  Department  included  all 
submissions  received  before  August  9, 
1991.  the  deadline  for  petitioners' 
rebuttal  comments,  in  this  preliminary 
decision.  All  submissions  received  after 
August  9, 1991  will  be  addressed  in  the 
final  determination. 

Case  History 

The  original  investigation  and  the 
suspension  agreement  cover  EPROMs. 
The  Department  defined  EPROMs  as: 

(A]  t>'pe  of  memory  integrated  circuit  that 
[is]  manufactured  using  variations  of  Metal 
Oxide-Semiconductor  (MOS)  process 
technology,  including  both  Complimentary 
(CMOS)  and  N-Channel  (NMOS).  [Erasable 
F^rogranunable  Read  Only  Memories 
[EPROMs)  from  japan:  Final  Determination  of 
^les  at  Less  Than  Fair  Value,  51  FR.  at 
39661,  October  3a  1986.) 

Data  stored  on  EPROMs  are  erased 
through  exposure  to  ultraviolet  (UV) 
light.  (Flash  EPROMs,  Flash  ETROMs, 
erase  their  stored  data  electrically.)  *  In 
its  final  determination,  the  Conunission 
addressed  several  like  product  issues 
and  determined  that: 

EVROMs  are  a  different  like  product  from 
the  articles  8ub)ect  to  investigation,  since 


*  In  their  retxittal  comisents.  however,  pebtionert 
slate  that  their  Flash  EPROM  die  is  capable  of  being 
erased  both  electrically  and  through  exposure  to  UV 

light. 
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they  are  different  in  design  and  function  from 
EPROMs.  Because  of  their  more  complicated 
technology,  ETROMs  are  significantly  more 
expensive  than  EPROMs.  (Erasable 
Programmable  Read  Only  Memories  from 
Japan,  USITC  Publication  1927,  December, 
1986  at  9.) 
The  Commission  further  stated: 

[W]hile  the  memory  characteristics  of 
ETOOMs  are  almost  identical  to  those  of 
EPROMs,  we  conclude  that  the  difference  in 
technology  responsible  for  the  characteristic 
of  electrical  erasability  renders  them 
different  from  EPROMs.  {id.  at  9.) 

In  reference  to  the  issue  of  whether 
the  one-time-programmable  (OTP) 
EPROM  (which  is  encased  in  plastic  and 
does  not  contain  a  window)  is  the  same 
like  product  as  EPROMs,  the 
Commission  concluded  that  a  difference 
in  packaging  which  results  in  the 
erasability  or  non-erasability  of  a 
semiconductor  product  was: 

[N]ot  a  sufficient  difference  in  the 
chaiacteristics  and  uses  of  OTPs  and 
ceramic-packaged  EPROMs  to  render  them 
separate  like  products.  The  chip  maintains  its 
essential  characteristics  and  uses,  even 
though  its  packaging  renders  it  unerasable  by 
end  users.  [Id,  at  8  and  9.) 

Documents  from  the  underlying 
proceeding  deemed  relevant  by  the 
Department  to  the  scope  of  the 
suspension  agreement  were  made  a  part 
of  the  record  in  the  instant  scope 
review.  In  completing  its  analysis,  the 
Department  considered  any  written 
arguments  that  interested  parties 
submitted  within  the  specified  time 
limits.  Documents  that  were  not 
presented  to  the  Department  or  placed 
by  it  on  the  record  do  not  constitute  part 
of  the  administrative  record  of  this 
scope  proceeding. 

Arguments 

Petitioners 
Petitioners  argue  that: 

Flash  [EPROMs  are]  a  derivative  of  and  a 
natural  evolution  from  historic  EPROM  non- 
volatile memory  technology.  (Suspended 
Antidumping  Investigation  Concerning 
EPROMs  from  Japan;  Application  Requesting 
A  Scope  Determination  on  Flash  Memories 
Based  on  EPROM  Technology.  May  30, 1991 
at  2.) 

Petitioners  assert  that  Flash  EPROMs 
are  sufficiently  similar  to  EPROMs  in 
structure  and  function  to  be  found 
within  the  scope  of  the  suspension 
agreement.  Petitioners  offer  the  two 
following  criteria,  in  order  of 
importance,  to  evaluate  the 
classification  of  Flash  EPROMs:  (1) 
Transistor  cell  structure  and  (2)  Erasure 
increments. 


(1)  Transistor  Cell  Structure 

Petitioners  state  that  EPROMs  are 
more  similar  to  EPROMs  than  they  are 
to  EPROMs  or  Flash  EPROMs  because 
Flash  EPROMs  and  EPROMs  are  both 
based  on  a  one  transistor  cell  structure, 
whereas  Flash  E^'ROMs  have  a  two- 
transistor  cell  structure  like  E^^ROMs.' 

E'PROMs  and  Flash  EPROMs  require 
large  cells  (eo  microns^  to 
accommodate  two  transistors. 
ETROM's  and  Flash  E^JROM's  need  for 
large  cells  inflates  the  devices'  costs. 
Two  transistor  cell  devices'  prices  are 
thus  significantly  higher  than  one 
transistor  cell  devices.  Flash  EPROMs. 
like  their  ETROM  cousins  "do  not 
compete  with  EPROMs  (yet)  because  of 
higher  costs."  (Petition  for  the 
Imposition  of  antidumping  Duties 
Pursuant  to  the  Tariff  Act  of  1930,  as 
amended.  September  30, 1985,  at  9  and 
Erasable  Programmable  Read  Only 
Memory  Semiconductors  ("EPROMs") 
from  Japan.  August  9, 1991,  at  6). 
EPROMs  and  Flash  EPROMs  feature  one 
transistor  cell  structures  that  are  smaller 
(14  microns*),  and  therefore,  cheaper 
than  their  ETROM  and  Flash  E'^'ROM 
cousins. 

(2)  Erasure  Increments 

In  addition  to  the  cost  differences 
between  Flash  E'PROMs  and  Flash 
EPROMs  that  arise  from  the  selection  of 
different  transistor  cell  structures,  there 
are  functional  differences.  Flash 
EPROMs.  like  EPROMs,  because  of  their 
smaller  one  transistor  cells  that  lack 
select  gates,  cannot  erase  specific  byte 
addresses.  (In  a  two  transistor  cell 
product  [EYROM  or  Flash  ETROM],  the 
select  gate  of  a  two  transistor  device 
allows  the  user  to  select  individual 
bytes  or  very  small  sectors  to  erase.) 
Intel's  128K  Flash  EPROM  can  only 
erase  four  large  blocks  in  the  following 
byte  increments: 

•  one  8K  block 

•  two  4K  blocks 

•  one  112K  block 

The  petitioners  find  the  cell  structure 
and  erasure  increment  similarities 


*  In  a  semiconductor  cell,  floating,  control,  and 
select  gates  function  as  transistors.  A  one  transistor 
cell,  for  example,  like  the  EPROM  or  Flash  EPROM. 
contains  to  control  gate  and  a  floating  gate, 
positioned  in  a  stacked  structure.  This  type  of 
semiconductor  structure  is  referred  to  as  a  one 
transistor  cell  device,  because,  owing  to  the  stacked 
gate  structure,  voltage  needs  to  l>e  applied  to  only 
one  location  of  the  cell,  the  control  gate.  ETROMs 
and  Flash  E1>ROMs  contain  select  gates  in  addition 
to  floating  gates  and  control  gates.  In  an  EVROM  or 
a  Flash  EVROM,  voltage  needs  to  ba  applied  to 
both  the  control  gate  and  the  select  gate.  The  select 
gate  is  considered  an  additional  transistor.  These 
devices  are  therefore  referred  to  as  two  transistor 
cell  structure  devices.  (Memorandum  to  File, 
November  18, 1991.) 


between  EPROMs  and  Flash  EPROMs  to 
be  sufficient  grounds  for  including  Flash 
EPROMs  in  the  scope  of  the  suspension 
agreement.  The  petitioners  agree  that  all 
two  transistor  cell-based  Flash 
ET'ROMs  are  excluded  from  the  scope 
of  the  suspension  agreement. 

To  bolster  their  arguments,  petitioners 
state  that  an  analysis  of  the  criteria 
listed  under  §  353.29(i)(2)  also  confirms 
that  the  Flash  EPROM  should  be  found 
within  the  scope  of  the  suspension 
agreement.  The  petitioners'  criteria 
analysis  is  presented  below. 

Physical  Characteristics 

In  addition  to  the  cell  structure 
similarities  discussed  above,  petitioners 
state  that  Flash  EPROMs  and  EPROMs 
are  manufactured  in  the  same  fashion, 
and  share  the  same  primary  function  of 
"non-volatile  storage  of  memory  with 
the  ability  to  bulk  erase  and  reprogram." 
(Application  Requesting  a  Scope 
Determination  on  Flash  Memories  Based 
on  EPROM  Technology.  May  30. 1991,  at 
9.) 

Expectations 

Petitioners  argue  that  users  of  Flash 
EPROMs  and  EPROMs  have  identical 
expectations:  "erasable,  programmable 
ROM."  [Id.  at  10.) 

Ultimate  Use 

Petitioners  state  that  EPROMs  and 
Flash  EPROMs  have  the  same  ultimate 
use:  "non-volatile,  bulk-erasable,  read- 
only memory."  [Id.  at  10.)  Petitioners 
argue  that  Flash  EPROMs  and  EPROMs 
are  different  than  EPROMs  or  Flash 
EPROMs  because  Flash  EPROMs  are 
mostly  bulk  erasable  and  EPROMs  are 
bulk  erasable,  whereas  ET'ROMs  and 
Flash  EPROMs  are  byte  or  small  sector 
erasable,  and  because  EPROMs  and 
Flash  EPROMs  are  more  dense,  and 
therefore,  less  expensive  then  EPROMs 
and  Flash  ETROMs.  Petitioners  also 
allege  that  Flash  EPROMs  will  be  used 
in  the  same  applications  as  EPROMs. 
Specific  mutual  end  uses  between  Flash 
EPROMs  and  EPROMs  are  presented 
below. 

•  desktop,  laptop  and  handheld 
computers 

•  laser  printer  font  cartridges 

•  network  controllers 

•  medical  instrumentation 

•  disk  drive  controllers 

•  automotive  systems 

•  telephone  switching  equipment 
Petitioners  distinguish  between  the 

end  uses  of  Flash  EPROMs  and 
ETROMs.  They  state  that  E'PROMs,  in 
contrast  to  Flash  EPROMs  and  EPROMs. 
"are  used  for  high  speed  partial 


ly.  December  12.  1991  /  Notices 


3Ms  are 
n  they  are 
Ms  because 
i  are  both 
U  structure, 
ve  a  two- 
EVROMs.' 
3Ms  require 

"8. 

M's  need  for 
es'  costs, 
prices  are 
n  one 

I  E^PROMs. 
do  not 
I  because  of 
le 

>uties 
1930,  as 
15,  at  9  and 
id  Only 
iPROMs") 
ate). 

s  feature  one 
,t  are  smaller 
,  cheaper 
ih  ETROM 


Ferences 
id  Flash 
!  selection  of 
ctures,  there 
"lash 

:ause  of  their 
that  lack 
pecific  byte 
tor  cell 
STROM],  the 
or  device 
lividual 
to  erase.) 
:an  only 
le  following 


ell  structure 
larities 


g,  control,  and 
.  A  one  transistor 
ar  Flash  EPROM, 
:ing  gate. 
rhis  type  of 
I  to  as  a  one 
ing  to  the  stacked 
applied  to  only 
i  gate.  ETROMs 
:  gates  in  addition 
In  an  E  VROM  or 
b«  applied  to 
t  gate.  The  select 
ansistor.  These 
s  two  transistor 
um  to  File, 


between  EPROMs  and  Flash  EPROMs  to 
be  sufficient  grounds  for  including  Flash 
EPROMs  in  the  scope  of  the  suspension 
agreement.  The  petitioners  agree  that  all 
two  transistor  cell-based  Flash 
ETROMs  are  excluded  from  the  scope 
of  the  suspension  agreement. 

To  bolster  their  arguments,  petitioners 
state  that  an  analysis  of  the  criteria 
listed  under  §  353.29(i)(2)  also  confirms 
that  the  Flash  EPROM  should  be  found 
within  the  scope  of  the  suspension 
agreement.  The  petitioners'  criteria 
analysis  is  presented  below. 

Physical  Characteristics 

In  addition  to  the  cell  structure 
similarities  discussed  above,  petitioners 
state  that  Flash  EPROMs  and  EPROMs 
are  manufactured  in  the  same  fashion, 
and  share  the  same  primary  function  of 
"non-volatile  storage  of  memory  with 
the  ability  to  bulk  erase  and  reprogram." 
(Application  Requesting  a  Scope 
Determination  on  Flash  Memories  Based 
on  EPROM  Technology,  May  30, 1991,  at 
9.) 

Expectations 

Petitioners  argue  that  users  of  Flash 
EPROMs  and  EPROMs  have  identical 
expectations:  "erasable,  programmable 
ROM."  {Id.  at  10.) 

Ultimate  Use 

Petitioners  state  that  EPROMs  and 
Flash  EPROMs  have  the  same  ultimate 
use:  "non-volatile,  bulk-erasable,  read- 
only memory."  (Id.  at  10.)  Petitioners 
argue  that  Flash  EPROMs  and  EPROMs 
are  different  than  ETROMs  or  Flash 
ETROMs  because  Flash  EPROMs  are 
mostly  bulk  erasable  and  EPROMs  are 
bulk  erasable,  whereas  ET'ROMs  and 
Flash  EPROMs  are  byte  or  small  sector 
erasable,  and  because  EPROMs  and 
Flash  EPROMs  are  more  dense,  and 
therefore,  less  expensive  then  ETROMs 
and  Flash  ETROMs.  Petitioners  also 
allege  that  Flash  EPROMs  will  be  used 
in  the  same  applications  as  EPROMs. 
Specific  mutual  end  uses  between  Flash 
EPROMs  and  EPROMs  are  presented 
below. 

•  desktop,  laptop  and  handheld 
computers 

•  laser  printer  font  cartridges 

•  network  controllers 

•  medical  instrumentation 

•  disk  drive  controllers 

•  automotive  systems 

•  telephone  switching  equipment 
Petitioners  distinguish  between  the 

end  uses  of  Flash  EPROMs  and 
E'PROMs.  They  state  that  E'PROMs,  in 
contrast  to  Flash  EPROMs  and  EPROMs, 
"are  used  for  high  speed  partial 


reprogramming  applications  (such  as 
assembly  line  robotics)."  [Id.  at  10.) 

Trade  Channels 

Petitioners  contend  that  the  Flash 
EPROM  and  the  EPROM  "are  sold 
through  the  same  channels  of  trade  and 
are  carried  by  the  same  distributors." 
{Id  at  11.) 

Respondents 

All  of  the  respondents  assert  that 
because  Flash  memory  devices  existed 
at  the  time  of  the  investigation,  yet  were 
not  included  in  the  original  petition,  the 
Commission's  determination,  or  the 
Department's  determination,  that  the 
petitioners,  the  Department  and  the 
Commission  did  not  intend  to  include 
Flash  in  the  scope  of  the  suspension 
agreement.  In  addition,  respondents 
argue  that  because  the  Commission 
found  E?ROMs  to  be  a  separate  like 
product  and  did  not  find  Flash  EPROMs 
to  be  a  like  product,  other  electrically 
erasable  devices  are  similarly 
considered  separate  like  products. 
Respondents  stress  that  electrical 
erasability,  which  the  petitioners 
identified  as  the  "one  important" 
difference  between  ETROMs  and 
EPROMs,  was  sufficient  to  compel  the 
Commission  to  classify  the  ETROM  as 
a  separate  like  product  Hitachi  quotes 
directly  from  the  petitioner's  1885 
petition  regarding  the  description  of  the 
ETROM: 

EVROMs  (Electrically  Erasable 
Programmable  Read  Only  Memories)  differ 
from  EPROMs  only  in  one  important  sense. 
EVROMs  can  be  electrically  erased  and 
reprogrammed  without  ultraviolet  light  *  *  *. 
These  newer  devices  [ETROMsJ  do  not 
compete  with  EPROMs  yet  because  of  higher 
costs.  (Erasable  Programmable  Read  Only 
Memory  Semiconductors  ("EPROMs")  from 
Japan.  )uly  25, 1991  (HiUchi)  at  5.  and 
Erasable  Programmable  Read  Only  Memory 
Semiconductors  ("EPROMs")  From  ]apan: 
Scope  Inquiry.  July  25. 1991  (NEC)  at  13.) 

In  reference  to  the  Commission's 
classification  of  the  ETROMs  as  a 
separate  like  product,  Toshiba  states: 

After  considering  the  physical  appearance, 
custom.er  perceptions  of  the  Article,  common 
manufacturing  facilities  and  production 
employees,  channels  of  distribution  and 
interchangeability  between  the  EPROM  and 
[ETROM]  products,  the  Commission 
concluded  that  E'  ^PROMs  were  a  different 
like  product  than  the  EPROMs  subject  to  the 
investigation.  The  reason  for  the  exclusion  of 
E'^PROMs  was  unequivocally  articulated  in 
the  determination —  erasure  by  electrical 
means.  (Suspended  Antidumping 
Investigation  Concerning  EPROMs  from 
Japan;  Scope  Inquiry,  July  25, 1991  (Toshiba) 
at  10  and  11.) 

In  reference  to  the  Department's 
determinations,  all  respondents  state 


that  although  the  Flash  E7R0M  existed 
at  the  time  of  the  investigation,  the 
Department  conspicuously  excluded  any 
reference  to  it.  NEC  states: 

The  Department  included  only 
EPROMs  in  the  scope  of  its  investigation 
*  *  *.  There  is  no  mention  of 
electrically  erasable  memories  of  any 
kind*  *  *.  (NEC,  July  25, 1991,  op.  at, 
at  14.) 

Physical  Characteristics 

Respondents  cite  various  physical 
differences  between  EPROMs  and  Flash 
EPROMs.  Respondents  beUeve  that 
these  differences  support  their 
contention  that  the  Flash  EPROM  is 
closer  in  physical  structure  to  the 
ETROM  and  should  be  excluded  from 
the  scope  of  the  suspension  agreement. 
The  major  differences  between  EPROMs 
and  Flash  EPROMs  that  respondents 
cite  are  presented  below. 

•  Thin  gate  oxide. 

•  Overerase  circuitry. 

•  Packaging. 

•  Size. 

•  Erasure  method  and  erasability 
increments. 

Thm  Gate  Oxide 

Mitsubishi  observes  that: 

The  memory  cells  of  flash  memory  devices 
have  a  first  gate  thickness  of  roughly  100 
[angstroms]  *  *  *.  In  contrast,  the  oxide 
thickness  of  the  first  gate  of  an  EPROM  cell  is 
typically  300-400  [angstroms]. 

(Erasable  Programmable  Read  Only 
Memory  Semiconductors  from  Japan: 
Opposition  to  Application  Requesting  a 
Scope  Determination  on  Flash  Memories 
Based  on  ETOOM  Technology.  July  25. 1991 
(Mitsubishi)  at  7,  Hitachi.  July  25. 1991.  op. 
cit,  at  9,  and  Toshiba,  July  25, 1991.  op.  ciL.  at 
18.) 

Respondents  argue  that  thickness  of 
gate  oxide  is  of  paramount  importance 
in  this  case  because  100  angstrom  thick 
gate  oxide  must  surround  the  floating 
gate  of  a  semiconductor  cell  in  order  to 
conduct  electrical  erasure. 

Overerase  Circtiitry 

Toshiba  observes  that  petitioners* 
choice  of  a  one  transistor  cell  structure 
in  order  to  economize  on  size  required 
the  petitioners  to  equip  Flash  devices 
with  anti-overerase  circuitry  that  is  not 
present  in  the  EPROM. 

Intel  addressed  the  overerase  problem  by 
adding  additional  circuitry  to  its  Flash 
device — known  as  "Intelligent  Erase." 
(Toshiba,  July  25, 1991  op.  cit.  at  20.)  * 


Packaging 

Several  of  the  respondents  observe 
that  the  Flash  EPROMs  packaging 
differs  from  that  of  a  traditional  UV 
EPROM  because  the  Flash  EPROM  does 
not  require  the  incorporation  of  a 
window  onto  the  package  to  permit  UV 
rays  to  enter  the  device.* 

In  contrast  to  the  windowless  Flash 
EPROM.  Hitachi  argues: 

The  E{P]ROM('s)  need  for  exposure  to 
ultraviolet  light  for  erasure,  however,  requires 
a  unique  and  visible  physical  difference.  To 
be  erasable  by  ultraviolet  light,  an  EJPJROM 
must  have  a  glass  window  in  the  package 
that  exposes  the  chip  itself  in  order  to  allow 
ultraviolet  light  to  erase  the  programmed 
data.  This  is  a  unique  and  extremely 
important  distinction.  (Hitachi.  July  25. 1991 
op.  cit,  at  8.  Toshiba,  July  25, 1991.  op.  cit.  at 
23  and  NEC  July  25. 1991.  op.  cit.  at  19.) 

Size 

Respondents  allege  that  the  Flash 
EPROM  is  physically  larger  and 
consequently  more  expensive  than  the 
EPROM. 

Because  of  the  unique  physical  changes 
necessary  for  Flash,  discussed  above,  there  is 
a  need  for  more  area  on  the  chip.  Just  as  was 
the  case  for  the  E'PROM.  the  increased  area 
necessary  for  the  Flash  device  results  in 
increased  costs.  While  the  increased  area  is 
not  as  large  as  for  non-Flash  E'PROMs.  the 
changed  cell  structure  or  additional  circuitry 
is  still  significant  and  requires  more  area 
than  conventional  EPROMs.  (Toshiba.  July 
25. 1991,  op.  cit.  at  21.) 

Erasure  Method  and  Erasability 
Increments 

NEC  argues  that  Flash's  characteristic 
of  electrical  erasability  is  the  product's 
most  important  physical  attribute. 

[F]lash  memories  and  E^PROMs  share  an 
all  important  feature — electrical  erasability — 
which  is  not  shared  by  EPROMs  *  *  *  [T)hi8 
feature  determines  the  unique  character  and 


*  Overerase  occtus  when  unprogramined  ccUa  of 
chips  are  erased  electrically.  Erasing  unprogranuned 
cells  damages  the  cells  by  making  them  more 
susceptible  to  error.  EPROMs  do  not  contain  extra 
anti-ov«renue  circuitry  because  EPROMs  are  not 
electrically  erased  and,  therefore,  do  not  havs  to 


prerent  overerasure.  The  petitioners'  Flash  EPROM 
product  is  susceptible  to  overerasure  problems 
because  of  the  design  structure  that  petitioners 
chose  for  the  Flash  EPROM  Specifically,  the 
petitioners'  choice  of  a  one  transistor  cell  structure, 
in  order  to  minimize  the  size  of  the  Flash  EPROM. 
required  the  incorporation  of  extra  circuitry  to 
prevent  overerasure.  Rash  E'PROM  producers,  who 
choose  to  forego  economizing  on  chip  size,  will 
manufacture  two  transistor  cell  structures  and  not 
need  to  incorporate  additional  circuitry  into  their 
Flash  E'PROMi  to  prevent  overerasure. 
(Electronics.  November  2. 1990.  at  44-50.  also 
Toshiba.  luly  25. 1991.  op.  cit..  at  19-20.) 

*  Flash  QiROMs  are  housed  in  plastic  containers, 
whereas  EPROMs  are  housed  in  ceramic  containers 
Hith  windows.  (It  should  be  noted  that  the 
Commission  concluded  that  a  difference  in 
packaging  between  chips  that  changes  the  chips' 
erasure  properties  without  altering  the  chips' 
essential  characteristic*  and  uses  is  not  a  sufficient 
difference  to  rendwcU^  separate  like  producu.) 
(Erasable  Prograanabl*  RMd  Only  Memonas  frum 
japan.  USTTC  Publication  1SZ7.  Decnnber  1966  at  8.) 
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applications  of  Flash  memories  and 
distinguishes  them  from  EPROMs.  (NEC  July 
25, 1991,  op.  cit,  at  18,  and  Hitachi,  July  25, 
1991.  op.  cit.,  at  7.) 

In  addition  to  the  "physical 
difference"  of  electrical  erasability. 
respondents  state  that  Flash  EPROMs. 
like  E^PROMs,  are  capable  of 
conducting  section-by-section  erasure. 

Expectations  of  the  Ultimate  Purchasers 

Toshiba  argues  that  Flash  EPROM 
customers  will  purchase  Flash  EPROMs 
because  they  have  totally  different 
expectations  than  purchasers  of 
EPROMs. 

It  is  clearly  understood  in  the  industry  that 
the  primary  reason  an  end  user  selects  the 
Flash  device  rather  than  the  EPROM.  and 
pays  the  price  premium,  is  Flash's  ability  for 
electrical  erasure  and  on-board 
reprogramming  .  .  .  [E]nd  users  seek  the 
Hash  device  over  EPROMs  because  of  the 
"two  functional  advantages  over  EPROMs — 
fast  erasure  and  in-circuit 
rpprogrammability."  (Toshiba.  July  25, 1991 
op.  cit..  at  24  and  25,  Hitachi,  July  25. 1991  op. 
tit.,  at  10,  and  Mitsubishi  July  25, 1991,  op. 
cit..  at  14.) 

Toshiba  argues  that  customers  choose 
Flash  EPROMs  because  they  can  be 
erased  in-board  in  10  seconds.  EPROMs. 
conversely  have  to  be  removed  from 
their  sockets  to  be  erased  through 
exposure  to  ultraviolet  (UV)  light.  UV 
erasure  takes  between  20  and  30 
minutes.  Toshiba  argues  that  these 
different  product  specifications  give  rise 
to  completely  different  customer 
expectations.  (Toshiba.  July  25. 1991.  op. 
cit.,  at  25.)  Toshiba  states  that 
customers  who  foresee  a  need  to 
reprogram  their  chips  frequently  will 
select  Flash  EPROMs.  Those  who  do  not 
need  to  reprogram  their  chips  frequently 
will  select  EPROMs. 

Toshiba  also  predicts  that  Flash 
EPROMs  will  remain  at  least  50%  more 
expensive  than  EPROMs  through  1994 
and  beyond  because  Flash  EPROMs  will 
remain  less  dense  than  EPROMs. 

(T)he  physical  differences  in  size  and 
architecture  related  to  thin  oxide  and 
overerase  result  in  a  significant  ccst 
difference.  Consequently,  the  FLASH  device 
clearly  carries  a  higher  price  than  EPROMs, 
particularly  at  the  higher  densities.  EPROMs 
devices,  therefore,  because  of  their  size, 
simplicity  and  ease  of  manufacture  should 
continue  to  be  ahead  of  FLASH  in  terms  of 
price.  FLASH  prices  through  1994  and  beyond 
are  projected  for  be  at  least  50%  higher  than 
EPROM  prices.  (Toshiba.  July  25, 1991.  op. 
cit..  at  26.) 

Ultimate  Use 

Toshiba  states  that: 

Flash  will  capture  EPROM  market  share 
only  where  the  key  features  of  electrical 
erasability  and  on-board 


reprogrammability — features  not  possessed 
by  the  EPROM  are  desired.  (Toshiba.  July  25. 
1991.  op.  cit,  at  31.) 

Toshiba  predicts  that  there  will  be 
limited  overlap  between  the  Flash  and 
EPROM  markets.  Therefore,  ultimate 
use  of  Flash  EPROMs  and  EPROMs  will 
not  overlap  extensively.  Respondents 
argue  that  Flash  EPROMs  will  erode  will 
the  market  share  of  magnetic  storage 
media  such  as  hard  disk  drives: 

The  FLASH  device  is  expected  to  make 
significant  inroads  into  the  market  for  hard 
disk  drives  in  the  next  five  years.  (Toshiba. 
July  25. 1991.  op.  cit.,  at  32,  Mitsubishi,  July 
25, 1991.  op.  cit,  at  9.  and  NEC,  July  25. 1991. 
cp.  cit.,  at  28.) 

Toshiba  states  that  the  EPROM  could 
not  replace  hard  drives  because  it  lacks 
on-board  reprogramming  and  electrical 
erasability. 

Channels  of  Trade 

All  respondents  acknowledge  that 
EPROMs  and  Flash  EPROMs  have 
identical  channels  of  trade. 
Respondents,  however,  contend  that  this 
criterion  is  irrelevant  because  all 
semiconductor  products  have  the  same 
channels  of  trade.  In  reference  to 
channels  of  trade,  NEC  argues: 

[I]n  the  market  for  semiconductor  products, 
a  broad  range  of  different  devices  that  have 
been  recognized  as  different  classes  or  kind 
of  merchandise— DRAMs,  SRAMs.  Flash 
Ntemories,  E*PROMs,  microprocessors, 
EPROMs — all  move  within  the  same  channels 
of  trade.  (NEC,  July  25, 1991.  op.  cit,  at  32, 
Toshiba.  July  25, 1991  op.  cit.  at  35.  and 
Hitachi.  July  25. 1991,  op.  cit,  at  11.) 

Petitioners '  Rebuttal  Comments 

Petitioners  argue  that: 

Flash  EPROMs  and  UV  (ultra-violet) 
EPROMs  are  the  same  class  or  kind  of 
merchandise  because  they  implement  the 
same  technology  to  perform  the  same 
function.  The  only  difference  between  the 
two  devices  is  that  Flash  EPROMs  can  be 
bulk  erased  electrically  as  well  as  with  UV 
light.  Flash  EPROMs  are  made  in  the  same 
factories,  using  the  same  equipment  and 
workers  and  a  virtually  identifical  process. 
[Erasable  Programmable  Read  Only  Memory 
Semiconductors  ("EPROMs  ")  from  Japan 's 
Scope  Inquiry,  August  9, 1991,  (Petitioners),  at 
1) 

Petitioners  argue  that  the  Flash 
EPROM  represents  the  lastest  step  in 
traditional  EPROM  technology. 
Petitioners  state  that  thin  gate  oxide 
technology  could  not  be  incorporated 
into  dense  EPROM  technology  in  1986. 
By  1988.  however,  petitioners  claim  to 
have  successfully  incorporated  thin  gate 
oxide  technology  into  EPROM 
architecture  for  the  first  time. 

At  the  time  of  the  original 
investigation.  (1985-1986)  the  technical 
capability  erase  through  Fowler- 


Nordheim  tuimeling  using  EPROM 
technology  did  not  exist.  [Id.  at  13.) 

[T]he  FLASH  EPROMs  perfected  by 
Intel  and  first  sold  at  the  end  of  1988 
represent  the  natural  evaluation  of 
EPROM  technology.  The  electrical 
erasability  that  FLASH  EPROMs  offer 
represents  a  technologically(-Jadvanced 
feature  of  a  continually[-]evolving 
product.  [Id.  at  4.) 

Petitioners  argue  that  the  two 
transistor  cell  Flash  ETROM  is  based 
on  ETROM  technology.  Because  of  its 
larger  cell  size,  it  is  more  expensive  than 
a  Flash  EPROM  and  does  not  compete 
with  the  Flash  EPROM.  Petitioners  state 
that  the  one  transistor  cell  Flash 
EPROM  is  based  on  EPROM  technology, 
resembles  an  EPROM.  and  should 
therefore  be  included  in  the  scope  of  the 
investigation.  [Id.  at  6.) 

Petitioners  argue  that  Flash  EPROMs 
are  properly  considered  EPROMs 
because  they  utilize  EPROM  cell 
structure  that  are  merely  equipped  with 
100  angstrom  thick  gate  oxide  rendering 
them  both  electrically  and  UV  erasable. 
[Id.  at  1.)  Petitioners  point  out  that  their 
current  0.8  micron  EPROM  also  utilizes 
100  angstrom  thick  gate  oxide.  [Id.  at  7.) 

In  reference  to  respondents 
allegations  that  the  Flash  EPROM  is 
excluded  from  the  scope  of  the 
suspension  agreement  (1)  because 
petitioners  allegedly  excluded  the  Flash 
EPROM  from  the  scope  of  the 
suspension  agreement,  and  (2)  because 
the  classification  of  the  ETROM  by  the 
ITC  as  a  separate  like  product  excludes 
all  electrically-erasable  devices, 
petitioners  state: 

THE  RECORD  ESTABUSHED  IN  THE 
UNDERLYING  INVESTIGATION  DOES  NOT 
EXCLUDE  FLASH  EPROMS  SINCE  THE 
CRUCL\L  TUNNELING  TECHNOLOGY 
WAS  NOT  POSSIBLE  FOR  EPROMS  AT  THE 
TIME  OF  THE  ORIGINAL  INVESTIGATION 
AND.  IN  ANY  EVENT,  PJESPONDENTS 
INCORRECTLY  INTERPRET  THE 
EXCLUSION  OF  EPROMs  TO  APPLY  TO 
FLASH  EPROMS.  (Emphasis  in  Original.)  [Id. 
at  10.) 

Petitioners  state  that  the  Flash 
memory  device  that  existed  in  1984  was 
cleariy  based  on  E^ROM  technology. 

(Toshiba's  1984  Flash  device)  contains  a 
selection  transistor  and  a  floating  gate 
transistor.  This  design  clearly  is  based  on  the 
two  transistor  structure  of  an  E^'ROM.  [Id.  at 
11.) 

Petitioners  state  that  incorporating 
Flash  technology  into  EPROM 
technology  has  allowed  petitioners  to 
drastically  lower  Flash  EPROM  prices. 

For  any  given  density,  a  Flash  EPROM 
is  much  smaller  than  a  Flash  ETOOM 
and  therefore  much  cheaper.  [Id.  at  18.) 
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Nordheim  tunneling  using  EPROM 
technology  did  not  exist.  [Id.  at  13.) 

{T]he  FLASH  EPROMs  perfected  by 
Intel  and  first  sold  at  the  end  of  1988 
represent  the  natural  evaluation  of 
EPROM  technology.  The  electrical 
erasability  that  FLASH  EPROMs  offer 
represents  a  technologically(-]advanced 
feature  of  a  continually[-]evolving 
product.  [Id.  at  4.) 

Petitioners  argue  that  the  two 
transistor  cell  Flash  ETROM  is  based 
on  ETROM  technology.  Because  of  its 
larger  cell  size,  it  is  more  expensive  than 
a  Flash  EPROM  and  does  not  compete 
with  the  Flash  EPROM.  Petitioners  state 
that  the  one  transistor  cell  Flash 
EPROM  is  based  on  EPROM  technology, 
resembles  an  EPROM,  and  should 
therefore  be  included  in  the  scope  of  the 
investigation.  [Id.  at  6.) 

Petitioners  argue  that  Flash  EPROMs 
are  properly  considered  EPROMs 
because  they  utilize  EPROM  cell 
structure  that  are  merely  equipped  with 
100  angstrom  thick  gate  oxide  rendering 
them  both  electrically  and  UV  erasable. 
[Id.  at  1.)  Petitioners  point  out  that  their 
current  0.8  micron  EPROM  also  utilizes 
100  angstrom  thick  gate  oxide.  [Id.  at  7.) 

In  reference  to  respondents 
allegations  that  the  Flash  EPROM  is 
excluded  from  the  scope  of  the 
suspension  agreement  (1)  because 
petitioners  allegedly  excluded  the  Flash 
EPROM  from  the  scope  of  the 
suspension  agreement,  and  (2)  because 
the  classification  of  the  ETROM  by  the 
ITC  as  a  separate  like  product  excludes 
all  electrically-erasable  devices, 
petitioners  state: 

THE  RECORD  ESTABUSHED  IN  THE 
UNDERLYING  INVESTIGATION  DOES  NOT 
EXCLUDE  FLASH  EPROMS  SINCE  THE 
CRUCL\L  TUNNEUNG  TECHNOLOGY 
WAS  NOT  POSSIBLE  FOR  EPROMS  AT  THE 
TIME  OF  THE  ORIGINAL  INVESTIGATION 
AND.  IN  ANY  EVENT,  RESPONDENTS 
INCORRECTLY  INTERPRET  THE 
EXCLUSION  OF  ETROMs  TO  APPLY  TO 
FLASH  EPROMS.  (Emphasis  in  Original.)  [Id. 
at  10.) 

Petitioners  state  that  the  Flash 
memory  device  that  existed  in  1984  was 
clearly  based  on  E^ROM  technology. 

[Toshiba's  1984  Flash  device]  contains  a 
selection  transistor  and  a  floating  gate 
transistor.  This  design  clearly  is  based  on  the 
two  transistor  structure  of  an  ET'ROM.  {Id.  at 
11.) 

Petitioners  state  that  incorporating 
Flash  technology  into  EPROM 
technology  has  allowed  petitioners  to 
drastically  lower  Flash  EPROM  prices. 

For  any  given  density,  a  Flash  EPROM 
is  much  smaller  than  a  Flash  E^TIOM 
and  therefore  much  cheaper.  [Id.  at  18.) 


Petitioners  argue  that  the  price 
differential  between  Flash  EPROMs  and 
EPROMs  is  steadily  narrowing  due  to 
Flash  EPROMs  small,  EPROM-based 
one  transistor  cell  structure.  Petitioners 
predict  that  as  the  price  differential 
between  Flash  EPROMs  and  EPROMs 
continues  to  narrow,  these  products  will 
begin  to  become  more  price  competitive. 
Flash  EPROMs.  conversely,  will  not 
compete  with  EPROMs  because  of  their 
higher  cost. 

Flash  ETROMs  are  two  times  or  more 
costly  to  produce  than  FLASH  EPROMs  and 
generally  are  not  competitive  for  the  same 
applications.  [Id.  at  19.) 

As  further  evidence  of  the 
replacement  of  EPROMs  by  Flash 
EPROMs,  petitioners  observe  that 
several  of  the  EPROM  manufacturers 
represented  in  the  petition  have 
announced  that  they  will  discontinue 
production  of  EPROMs  above  the  four 
megabyte  level  because  of  the  difficulty 
of  utilizing  UV  erasure  at  densities 
above  four  megabytes. 

AMD  will  likely  convert  to  solely  Flash 
EPROM  production  at  some  future  generation 
beyond  the  4Mb  level.  Petitioners  expect  that 
NEC  likely  will  take  the  same  strategy 
sometime  after  the  4Mb  generation.  [Id  at  24.) 

Petitioners  provide  data  that  supports 
their  contention  that  Flash  EPROMs  are 
replacing  EPROMs  in  the  automobile 
industry  despite  Flash  EPROMs  higher 
price.  In  addition,  petitioners  state  that 
Flash  EPROMs  replace  EPROMs  in  56% 
of  EPROM's  applications.  [Id.  at  21.) 

Analysis 

For  purposes  of  determining  whether 
the  merchandise  in  question  is  within 
the  scope  of  the  suspension  agreement 
on  EPROMs  from  )apan.  we  referred  to 
§  353.29  of  the  Department's  regulations 
on  antidumping  scope  determinations. 
19  CFR  353.29  (1991).  On  matters 
concerning  the  scope  of  a  suspension 
agreement,  as  in  matters  concerning  the 
scope  of  an  antidumping  duty  order,  we 
first  determine  whether  the  descriptions 
of  the  product  contained  in  the  petition, 
the  initial  investigation,  and  the 
Department's  and  Commission's 
determinations  are  dispositive.  If  these 
descriptions  are  not  dispositive,  the 
Department  refers  to  the  remaining 
provisions  of  §  353.29.  as  appropriate.  In 
the  instant  case,  we  determine  that  the 
descriptions  of  the  product  contained  in 
the  petition,  the  initial  investigation,  and 
the  determinations  of  the  Department 
and  the  Commission  are  not  dispositive 
as  to  whether  the  Flash  EPROM  was 
included  in  the  scope  of  the  suspension 
agreement  or  underlying  investigation. 
In  other  words,  the  Flash  EPROM  was 
not  specifically  included  in.  or  excluded 


from  the  scope  of  the  investigation  or 
suspension  agreement. 

At  the  initiation  of  an  antidumping 
investigation,  the  Department's  first  task 
is  to  define  the  class  or  kind  of  products 
subject  to  the  investigation.  The 
Department  normally  relies  on  the 
petitioner's  description  of  the  allegedly- 
dumped  merchandise  to  define  the  class 
or  kind  of  merchandise  subject  to  the 
investigation.  The  scope  of  each 
investigation  includes  one  class  or  kind 
of  merchandise. 

In  the  EPROM  case,  the  Department 
adopted  the  petitioner's  description  of 
the  subject  merchandise.  The  petitioners 
defined  EPROMs  as: 

[A]  type  of  memory  integrated  circuit  that 
[is]  manufactured  using  variations  of  Metal 
Oxide-Semiconductor  process  technology, 
including  both  Complimentary  (CMOS)  and 
N-Channel  (NMOS).  the  products  include 
processed  wafers,  dice  and  assembled 
EPROMs  produced  in  Japan  and  imported 
directly  or  indirectly  into  the  United  States. 
(Petition  for  the  Imposition  of  Antidumping 
Duties  Pursuant  to  the  Tariff  Act  of  1930,  As 
Amended,  September  30. 1985  at  4  and  5.  See 
also  51  FR  151  August  6. 1986  at  28253 
(Suspension  of  Investigation]  and  56  FR 
August  7, 1991  at  37523  (Revised  Suspension 
Agreement)). 

The  Commission  utihzed  the 
petitioners'  description  of  the  subject 
merchandise  and  the  Department's  class 
or  kind  description  in  order  to  formidate 
its  like  product  determination.*  The 
Commission  defined  the  like  product  as: 

EPROMs.  both  NMOS  and  CMOS, 
including  EPROM  wafer/dice,  assembled 
EPROMs  and  OTPs.  but  excluding  ETROMs. 
(Erasable  Programmable  Read  Only 
Memories  From  Japan.  USITC  Publication 
1927,  September,  1986.  at  10.) 

Respondents  argue  that  because  Flash 
memory  devices  existed  at  the  time  of 
the  investigation,  yet  were  not  included 
in  the  original  petition,  the 
Commission's  determination,  or  the 
department's  determination,  that  the 
petitioners,  the  Department,  and  the 
Commission  did  not  intend  to  include 
Flash  memory  devices  in  the  scope  of 
the  suspension  agreement.  However,  we 
observe  that  the  petition,  and  the 
Department's  and  Commission's  notices 
do  not  specifically  exclude  the  Flash 
EPROM  from  the  scope  of  the  suspended 
investigation.  In  fact,  the  Department 
merely  adopted  the  petitioners' 
definition  of  the  subject  merchandise. 
Therefore,  respondents'  arguments  that 
the  Department  positively  excluded  the 


*  After  the  Department  defines  the  class  or  kind 
of  merchandise,  the  Commission  determines  the  like 
product  subject  to  their  injury  determination 
investigation.  "Like  product"  ii  defined  is:  [TJhe 
product  which  it  like,  or  in  the  absence  of  like,  most 
simitar  in  characteristic*  and  use*  with  the  article 
subject  to  the  investigation."  (19  U.S.C.  1677(10)). 


Flash  EPROM,  either  by  neglecting  to 
address  it,  or  by  excluding  the  EVROM. 
are  erroneous. 

Respondents  also  argue  that  the 
exclusion  of  the  ETROM  by  the 
petitioner  and  the  Commission  suggests 
that  all  electrically  erasable  devices, 
including  the  Flash  EPROM.  are 
excluded  from  the  scope  of  the 
suspended  investigation.  As 
demonstrated  below,  we  determine  that 
because  of  the  significant  dissimilarities 
the  exist  between  ETROMs  and  Flash 
EPROMs,  the  petitioners',  Department's, 
and  Commission's  exclusion  of  the 
ETROM  is  not  dispositive  with  regard 
to  the  Flash  EPROM. 

The  petitioners'  definition  of  EPROMs 
did  not  include  EPROMs  because 
ETROMs'  high  prices  rendered  them 
uncompetitive  with  PROMs.  In  its  1985 
application  for  an  antidumping  duty 
investigation,  petitioners  noted  with 
regard  to  the  E'PROM  that: 

These  newer  devices  do  not  compete  with 
PROMs  yet  because  of  costs.  [Id.  at  9). 

The  Commission  specifically  noted 
that  structural  and  technological 
differences  present  in  the  ETOOM  (to 
which  petitioners  alluded)  resulted  in 
the  product's  high  cost  and  consequent 
inability  to  compete  with  the  EPROM. 

Because  of  their  more  complicated 
technology,  ETROMs  are  significantly  more 
expensive  than  EPROMs.  [Id.  at  9) 

Because  the  EVROM's  complicated 
technology  and  consequent  high  cost 
prevented  it  from  competing  with  the 
EPROM,  the  Commission  classified  it  as 
a  separate  like  product.''  Although  the 
Department  is  not  required  to  consider 
the  Commission's  classification  of  the 
E'PROM  as  a  separate  like  product  to  be 
dispositive  as  to  the  outcome  of  this 
case,  it  is  helpful  to  analyze  why  the 
Commission  determined  that  the 
ETROM  was  a  separate  like  product, 
while  concluding  that  the  one  time 
programmable  EPROMs  (OJP)  was  the 
same  like  product  as  EPROMs. 

In  the  OTP  case,  for  example,  the 
Commission  noted  that  although  the 
OTP  could  not  be  erased  because  its 
plastic  package  obscured  the  chip's 
memory  array. 

The  semiconductor  chip  itself  is  identical  in 
both  standard  EPROMs  and  OTPs.  The  chips 
are  manufactured  in  the  same  plants,  by  the 
same  workers,  and  use  the  same  technology. 
Moreover,  during  the  manufacturing  and  test 
phases,  the  chips  can  be  and  are  erased  by 
the  manufacturer.  OTPs  simply  represent  a 
different  packaging  for  the  chip.  It  is  this 


'  The  Commission  did  not  conduct  an  injury 
deteimination  for  the  EVROM  stating  that  it  was 
not  within  the  scope  of  Commerces'  investigation. 
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difference  in  packaging  which  re»ult»  in  the 
eraMbility  or  the  lack  thereof  in  the  chifw. 
The  chip  maintains  its  essential 
characteristics  and  uses,  even  though  its 
packaging  renders  it  unerasable  by  end  users. 
(Erasable  Programmable  Read  Only 
Memories  from  Japan,  ITC  Publication  1927, 
December  1986  at  &) 

Although  a  packaging  difference  with 
insignificant  technological  importance 
rendered  a  chip  unerasable  in  the  case 
of  the  OTP,  because  the  chip's  essential 
use,  namely,  non-volatile  storage  of 
data,  was  not  altered  by  the  cosmetic 
difference,  the  chip  was  considered  a 
like  product  to  EPROMs. 

In  reference  to  the  ETROM.  which  the 
Commission  described  as  a  variant  of 
the  EPROM  which  is  erased  electrically 
rather  than  by  exposure  to  UV  light,  the 
Commission  notes: 

Because  of  their  wore  complicated 
technology.  E'^PROMs  are  significantly  more 
expensive  than  EraOMs.  Electrically  erasing 
an  E'<PROM  is  much  faster  than  erasing  an 
EPROM  by  exposing  it  to  ultraviolet  light 
Consequently,  purchasers  who  foresee  the 
need  to  reprogram  their  chips  regularly  or 
frequently  are  apparently  willing  to  pay  the 
premium.  [Id  at  9.)  (emphasis  added) 

The  Commission  continues  to  observe 
that  ETROMs  are  a  different  like 
product  because: 

[T]hey  are  different  in  design  and  function 
from  EPROMs.  While  the  memory 
characteristics  are  the  same,  we  conclude 
that  the  difference  in  technology  responsible 
for  the  characteristic  of  electrical  erasability 
renders  them  different  from  EPROMs.  [Id.  at 
9]  (emphasis added) 

In  the  case  of  the  E'^PROM,  the 
Commission  determined  that  although 
the  memory  characteristics  of  the 
EPROMs  and  the  ETROM  were  the 
same  (as  in  the  case  of  the  OTP  and  the 
EPROM),  the  differences  in  structure 
and  technology  found  in  the  E7ROM. 
(which  engender  differences  in  cost  and 
functions)  outweighed  the  fundamental 
similarity  from  EPROMs  and  E^'ROMs 
share;  specifically,  non-volatile  storage 
of  memory.  For  this  reason,  the 
Commission  determined  that  EPROMs 
were  separate  like  products  from 
EPROMs,  and  the  petitioner  did  not 
suggest,  nor  did  the  Department 
determine  that  ETROMs  were  within 
the  class  or  kind  of  merchandise  subject 
to  the  investigation. 

It  is  clear  that  the  Commission 
concluded  that  a  difference  in  packaging 
that  aSected  an  ancillary  function  of  a 
memory  device,  erasability,  without 
changing  the  chips'  essential  use  was 
not  sufficient  to  deem  the  product  a 
separate  like  product.  It  is  also  clear, 
however,  that  the  Commission 
determined  that  significant  structural 
and  technological  differences  which 


affect  the  erasability  of  memory  devices 
and  also  result  in  cost  and  functional 
differences  were  sufficient  to  deem  a 
product  a  separate  like  product  even  if 
the  chips'  essential  uses  remain 
identical.  We  have  concluded  that 
because  of  the  conspicuous  similarities 
that  exist  between  the  Flash  EPROM 
and  the  EPROM.  and  the  conspicuous 
dissimilarities  that  exist  between  Flash 
EPROMs  and  E'PROMs,  the 
classification  of  the  E1»ROM  as  a 
separate  like  product  by  the 
Commission  (and  its  exclusion  by  the 
petitioners]  is  not  dispositive  as  to 
whether  Flash  EPROMs  are  excluded 
from  the  scope  of  the  suspended 
investigation.  The  record  demonstrates 
that  EIVOMs  and  Flash  EPROMs  share 
the  same  essential  characteristics  of 
non-violatile  memory  and  have  the  same 
basic  structure.  The  characteristic  of 
electrical  erasability  is  provided  for  in 
the  Flash  EPROM  without  significantly 
altering  the  structure  or  technology  of 
the  EPROM.  In  addition.  Flash  EPROMs 
are  replacing  EPROMs  in  many 
applications  above  the  4MB  level. 
Conversely,  Flash  E^^OMs,  like 
ETROMs,  employ  two  transistor  cell 
structure  technology  and  possess 
enhanced  erasure  capabilities. 

Since  the  language  contained  in  the 
petition,  and  the  determinations  of  the 
Department  and  the  Commission  are  not 
dispositive,  we  looked  to  the  remaining 
provisions  of  §  353.29.  as  appropriate.  In 
this  case,  we  have  decided  to  analyze 
the  Flash  EPROM  as  a  later-developed 
product  within  die  meaning  of  19  U.S.C 
1677j(d)  because,  as  demonstrated 
below.  Flash  EPROMs  were  not 
developed  at  the  time  of  the  initial 
investigation.  Therefore,  the  Department 
utilized  the  critma  of  i  353.29(h)  in 
making  its  determination  whether  the 
Flash  EPROM  is  inchided  within  the 
scope  of  the  suspension  agreement  on 
EPROMs  from  Japan. 

Petitioners  state  that  Flash  EPROMs 
were  "in  the  development  stage  at  the 
initiation  of  the  EPROM  investigation." 
whereas  the  respondents  claim  that 
Flash  memory  devices  existed  at  the 
time  of  the  original  antidimiping 
investigation.  (Suspended  Antidumping 
Investigation  Concerning  EPROMs  &om 
Japan;  Application  Requesting  A  Scope 
Determination  on  Flash  Memories  Based 
on  EPROM  Technology,  May  30, 1991.  at 
4.)  Petitioners'  rebuttal  comments  clarify 
the  later-developed  product  issue  by 
differentiating  between  Flash  EPROMs 
and  Flash  EPROMs.  Petitioners  argue 
that  there  are  two  types  of  Flash 
memory  devices:  Those  based  on 
E7ROM  technology  (Flash  E^PROMs) 
and  those  based  on  EPROM  technology 
(Flash  EPROMs). 


Petitioners  and  respondents  agree  that 
the  Flash  EYROM  existed  in  1984. 
(Toshiba  introduced  an  E?»ROM-ba»ed 
Flash  product  in  1984.)  Because  of  the 
Flash  ETROM's  structural  and 
functional  similarities  to  the  ES^ROM, 
which  was  found  to  be  a  separate  like 
product,  petitioners  do  not  seek  to 
include  the  Flash  E1>ROM  in  the  scope 
of  the  suspension  agreement.  Petitioners 
argue,  however,  that  the  Flash  EPROM 
was  not  commercially  available  until  the 
end  of  1988.  Petitioners  argue  that  the 
Flash  EPROM  should  be  included  in  the 
scope  of  the  suspension  agreement  on 
EPROMs  because  its  structural  and 
functional  characteristics  resemble 
those  of  EPROMs.  The  Department 
concludes  diat  Flash  EPROMs  are  later- 
developed  products  because  it  is  clear 
that,  although  Flash  technology  had 
been  incorporated  into  E^ROM 
architecture  as  early  as  1984,  Flash 
technology  was  not  inccHporated  into 
EPROM  architecture  until  1988. 
Petitioners  state: 

[Tjhe  Flash  EPROMs  perfected  by  Intel  and 
first  told  at  the  end  of  1988  represent  the 
natural  evolution  of  basic  EPROM 
technology.  (Petitioners,  August  9. 1901.  op. 
ciL.  at  4-5.) 

Incorporation  of  Flash  technology  into 
EPROM  architecture  represented  an 
important  technological  improvement  of 
EPROM  technology  that  affected  the 
cost  and  hmction  of  the  Flash  EPROM 
and  clearly  differentiated  the  product 
from  the  Flash  E*reOM.  Based  on  the 
foregoing,  we  determine  that  the  Flash 
EPROM  was  not  developed  at  the  time 
of  the  initial  investigation.  Therefore,  we 
have  apphed  the  criteria  set  forth  in 
§  253.29(h)  of  the  regulations  governing 
later-developed  product  scope 
determinations.  The  regulations  provide. 

(1)  In  general.  For  purposes  of  determining 
whether  a  product  developed  after  an 
antidumping  investigation  is  initiated 
(hereafter  in  this  paragraph  referred  to  as  the 
"later-developed  merchandise")  is  within  the 
scope  of  an  order,  the  Secretary  will  consider 
whether 

(i)  The  later-developed  product  has  the 
same  general  physical  characteristics  as  the 
merchandise  with  respect  to  which  the  order 
was  originally  issued  (hereafter  in  this 
paragraph  referred  to  as  the  "earher 
merchandise"); 

(ii)  The  expectations  of  the  ultimate 
purchasers  of  the  later-developed  product  are 
the  same  as  for  the  earlier  merchandise; 

(iii)  The  ultimate  use  of  the  earlier 
merchandise  and  the  later-developed  product 
are  the  same; 

(iv)  The  later-developed  product  is  sold 
through  the  same  channels  of  trade  as  the 
earlier  merchandise;  and 

(v)  The  later-developed  product  is 
advertised  and  displayed  in  a  manner  similar 
to  the  eartiPF  merchandise. 


iay.  December  12.  1991  /  Notices 


mory  devices 
functional 
to  deem  a 
iduct  even  if 
main 
led  that 
3  similarities 
thEPROM 
onspicuous 
itween  Flash 
le 

iMasa 
te 

sion  by  the 
ve  as  to 
e  excluded 
snded 

lemonstrates 
^ROMs  share 
eristics  of 
have  the  same 
:teristic  of 
ivided  for  in 
significantly 
::hnology  of 
lash  EPROMs 
nany 
B  level, 
ifs,  like 
nsistor  cell 
lossess 
ties. 

ained  in  the 
ations  of  the 
lission  are  not 
he  remaining 
ippropriate.  In 
1  to  analyze 
»r-deve  loped 
igofl9U.S.C 
nstrated 
re  not 
\e  initial 
he  Department 
13.29(h)  in 
•vhether  the 
within  the 
peement  on 

ash  EPROMs 
stage  at  the 
ivestigation," 
claim  that 
isted  at  the 
mping 

Antidumping 
EPROMs  from 
sting  A' Scope 
lemories  Based 
lay  30. 1991.  at 
imments  clarify 
ict  issue  by 
lash  EPROMs 
tioners  argue 
if  Flash 
ased  on 
ih  E?>ROM») 
)M  technology 


Petitioners  and  respondents  agree  that 
the  Flash  E'PROM  existed  in  1984. 
(Toshiba  introduced  an  E?»ROM-ba»ed 
Flash  product  in  1984.)  Because  of  the 
Flash  ETROM's  structural  and 
functional  similarities  to  the  E^ROM, 
which  was  found  to  be  a  separate  like 
product,  petitioners  do  not  seek  to 
include  the  Flash  ETROM  in  the  scope 
of  the  suspension  agreement.  Petitioners 
argue,  however,  that  the  Flash  EPROM 
was  not  commercially  available  until  the 
end  of  1988.  Petitioners  argue  that  the 
Flash  EPROM  should  be  included  in  the 
scope  of  the  suspension  agreement  on 
EPROMs  because  its  structural  and 
functional  characteristics  resemble 
those  of  EPROMs.  The  Department 
concludes  that  Flash  EPROMs  are  later- 
developed  products  because  it  is  clear 
that,  although  Flash  technology  had 
been  incorporated  into  E^ROM 
architecture  as  early  as  1984,  Flash 
technology  was  not  inccuporated  into 
EPROM  architecture  until  1988. 
Petitioners  state: 

[T]be  Flash  EPROMs  perfected  by  Intel  and 
first  told  at  the  end  of  1988  represent  the 
natural  evolution  of  basic  EPROM 
technology.  (Petitioners,  August  9. 1981.  €»p. 
ciL,  at  4-5.) 

Incorporation  of  Flash  technology  into 
EPROM  architecture  represented  an 
important  technological  improvement  of 
EPROM  technology  that  affected  the 
cost  and  function  of  the  Flash  EPROM 
and  clearly  differentiated  the  product 
from  the  Flash  E^KIOM.  Based  on  the 
foregoing,  we  determine  that  the  Flash 
EPROM  was  not  developed  at  the  time 
of  the  initial  investigation.  Therefore,  we 
have  applied  the  criteria  set  forth  in 
§  253.29(h)  of  the  regulations  governing 
later-developed  product  scope 
determinations.  The  regulations  provide. 

(1)  In  general.  For  purposes  of  determining 
whether  a  product  developed  after  an 
antidumping  investigation  is  initiated 
(hereafter  in  this  paragraph  referred  to  as  the 
"later-developed  merchandise")  is  within  the 
scope  of  an  order,  the  Secretary  will  consider 
whether 

(i)  The  later-developed  product  has  the 
same  general  physical  characteristics  as  the 
merchandise  with  respect  to  which  the  order 
was  originally  issued  (hereafter  in  this 
paragraph  referred  to  as  the  "earlier 
merchandise"); 

(ii)  The  expectations  of  the  ultimate 
purchasers  of  the  later-developed  product  are 
the  same  as  for  the  earlier  merchandise; 

(iii)  The  ultimate  use  of  the  earlier 
merchandise  and  the  later-developed  product 
are  the  same; 

(iv)  The  later-developed  product  is  sold 
through  the  same  channels  of  trade  as  the 
earlier  merchandise;  and 

(v)  The  later-developed  product  is 
advertised  and  displayed  in  a  manner  similar 
to  the  eariifr  merchandise. 
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With  respect  to  later-developed 
products  which  incorporate  a  significant 
technological  advance  or  significant 
alteration  of  an  earlier  product,  prior  to 
issuing  a  ruling  to  include  a  product 
within  the  scope  of  an  order  pursuant  to 
§  353.29(h),  the  Secretary  will  notify  the 
Commission  in  writing  of  the  proposed 
inclusion  in  accordance  with 
§  353.29(d)(7)(iii).  See  also  section  781(d) 
of  the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1677j(d)  (the  Act),  which  provides 
that  the  Department  may  not  exclude 
later-developed  products  from  an  order 
merely  because  the  products: 

(i)  Are  classified  under  a  tariff 
classification  other  than  that  identified  in  the 
petition  or  the  Secretary's  prior  notices 
during  the  proceeding;  or 

(ii)  Permit  the  purchaser  to  perform 
additional  functions,  unless  such  additional 
functions  constitute  the  primary  use  of  the 
products  and  the  cost  of  the  additional 
functions  constitute  more  than  a  significant 
portion  of  the  total  cost  of  production  of  the 
products. 

Physical  Characteristics 

As  discussed  above,  both  the  EPROM 
and  the  Flash  EPROM  are  based  on  a 
one  transistor  stacked  gate  cell 
structure.  In  terms  of  structural 
appearance,  the  two  memory  devices 
are  indistinguishable.  To  reiterate,  the 
choice  of  a  one  transistor  cell  structure 
has  more  than  cosmetic  significance; 
there  are  direct  functional  and  cost 
ramifications  of  the  choice  of  a  one 
transistor  cell  structure. 

First,  the  one  transistor  cell  device 
will  be  less  expensive  than  a  device 
based  on  a  two  transistor  cell  structure. 
This  is  due  to  the  fact  that  for  a  given 
die  size  the  two  transistor  cell  structure 
device  is  less  dense  (in  terms  of  total 
memory  bits  stored]  than  the  one 
transistor  device.  Certain  Flash 
E'^PROMs  that  are  based  on  a  two 
transistor  cell  structure  contain  cells 
that  are  79%  larger  than  cells  found  in 
certain  Flash  EPROMs  that  are  based  on 
a  one  transistor  cell  structure."  Selection 
of  a  two  transistor  cell  structure  has 
functional  implications  in  addition  to 
price-inflationary  effects.  The  second 
transistor  in  the  two  transistor  cell 
E*PROM  or  Flash  E*PROM  allows  the 
user  to  select  a  particular  byte  or  small 
section  address  to  erase.  Although  a 
Flash  EPROM.  like  Intel's  128K  Flash 
EPROM,  can  erase  four  multiple  byte- 


*  Cf.  Petitioner*.  August  9. 1991.  op.  ciL.  at 
attachment  C.  According  to  petitioners'  graph,  the 
Flash  EPROM  cell  measures  14  um*  and  the  Flash 
E«PROM  cell  measures  25  um*.  The  Flash  E»PROM 
cell  is  thus  approximately  79%  larger  than  the  Flash 
E'PROM  celt,  l^e  corresponding  measurement  for 
the  EPROM  cell  is  14  um'  and  30  um»  for  the 
E'PROM  cell.  The  E'PROM  ceU  is  thus  114%  larger 
than  the  EPROM  cell 


wide  sections,  it  cannot  erase  thousands 
of  individual  byte  sections  like  a 
similariy  dense  E^PROM.  EPROMs  are 
clearly  not  capable  of  conducting  byte 
or  small  section  erase,  and  Flash 
EPROMs  are  generally  capable  of 
conducting  only  bulk  or  large  block 
erase.  This  is  a  significant  functional 
difference  between  one  and  two 
transistor  cell  structure  devices. 

One  of  the  major  physical  differences 
purported  to  exist  between  certain  Flash 
EPROMs  and  EPROMs  is  gate  oxide 
thickness.'  Certain  EPROMs  produced 
by  the  respondents  contain  floating 
gates  that  are  coated  with  250  angstrom 
thick  gate  oxide,  while  certain  Flash 
EPROMs  produced  by  the  petitioners, 
contain  floating  gates  that  are  coated 
with  100  angstrom  thick  gate  oxide.'** 
However,  it  should  be  observed  that 
petitioners'  Flash  EPROM  and  EPROM 
both  utilize  100  angstrom  gate  oxide  as 
an  insulator  on  the  floating  gates  of  their 
memory  cells.  The  Department 
determines  that  this  physical  difference 
between  EPROMs  and  Flash  EPROMs, 
given  the  other  major  similarities  (i.e., 
identical  cell  structure]  that  exist 
between  EPROMs  and  Flash  EPROMs. 
does  not  merit  the  exclusion  of  Flash 
EPROMs  from  the  scope  of  the 
suspension  agreement. 

Respondents  allege  that  an  EPROM's 
package  is  different  from  a  Flash 
EPROM's  package  because  of  the 
presence  of  a  window  to  allow  UV 
exposure  in  the  EPROM.  As  was  stated 
above,  the  Commission  determined  that 
the  OTP  was  within  the  scope  of  the 
suspension  agreement,  despite  its 
packaging,  which  resembles  that  of  a 
Flash  EPROM.  With  regard  to  the  OTP, 
the  Commission  determined  that 
cosmetic  packaging  differences  which 
affect  the  erasability  of  an  EPROM,  but 
do  not  affect  the  chips'  essential 
characteristics  and  uses,  cannot  be 
considered  sufficient  grounds  for  the 
exclusion  of  a  product  from  the  scope  of 
the  suspension  agreement.  Similarly, 
with  respect  to  the  Flash  EPROM.  the 
fact  that  the  Flash  EPROM  is  enclosed 
in  a  plastic,  windowless  package  does 
not  affect  the  Flash  EPROM's  general 
characteristics  which  can  be  defined  as 
non-volatile  bulk  erasable  memory. 
Because  the  Flash  EPROM's  packaging 
is  not  responsible  for  the  product's 


*  Another  difference  is  the  presence  of  overerase 
circuitry  in  the  Flash  EPROM.  A  discussion  of  this 
difference  appears  in  the  "Ultimate  Use  of  the 
Product"  section  l>elow. 

■0  There  are  approximately  250,000.000  angstroms 
in  one  inch.  As  was  mentioned  above,  petitioners 
currently  utilize  100  angstrom  thick  gate  oxide  to 
insulate  the  floating  gates  of  txith  their  Flash 
EPROMs  and  their  EPROMs  based  on  oa  micron 
technology  production. 


ability  to  conduct  electrical  erasure,  and 
because  the  packaging  does  not  impinge 
on  the  product's  essential  uses,  this 
physical  difference  between  Flash 
EPROMs  and  EPROMs  is  not  significant 
enough  to  warrant  exclusion  from  the 
scope  of  the  suspension  agreement. 

In  1986,  the  EEC  Commission  initiated 
an  antidumping  investigation  on 
EPROMs  from  Japan.  During  the  course 
of  their  investigation,  the  EEC 
Commission  confronted  the  issue  of 
classification  of  the  Flash  EPROM. 

The  Commission  included  the  Flash 
EPROM  within  the  scope  of  their 
investigation.  The  EEC  analyzed  the 
Flash  EPROM  in  its  antidumping  duty 
order  on  Japanese  EPROMs.  The  EEC 
observed: 

From  the  technical  information  at  hand  it 
can  be  concluded  that  Flash  EPROMs. 
despite  being  electrically  erasable,  are  built 
on  EPROM  and  not  on  ETROM  cell  structure 
and  are  assembled  into  EPROM/OTP 
packages  and  have  the  same  pinout  as  the 
latter.  Furthermore,  flash  EPROMs  generally 
substitute  for  EPROMs.  For  these  reasons  a 
flash  EPROM  if  it  is  based  on  EPROM 
technology  is  considered  to  be  a  like  product 
to  EPROMs.  (Official  Journal  of  the  European 
Communities.  12.3.91,  at  65/3.) 

Although  the  Department  does  not 
consider  EEC  Commission  decisions  to 
be  dispositive  in  regard  to  scope  cases, 
it  is  important  to  note  that  the  EEC 
utilized  the  same  logic  that  we  employed 
to  conclude  that  the  Flash  EPROM  is 
within  the  scope  of  the  suspension 
agreement.  Specifically,  the  EEC,  like 
the  Department,  found  particular  Flash 
EPROMs,  that  are  based  on  EPROM  cell 
structure,  and  that  are  substituted  for 
EPROMs  to  be  within  the  scope  of  their 
investigation.  Trade  journals  also 
appear  to  agree  that  the  Flash  EPROM 
closely  resembles  an  EPROM.  A 
particularly  telling  assessment  which 
confirms  the  Department's  analysis  is 
found  in  Computer  Design: 

The  most  important  underlying 
characteristic  of  flash  memories  is  that 
they're  a  derivative  of  EPROM.  not  ETROM 
or  static  RAM,  technology.  (Computer  Design, 
March  1. 1989  at  30.) 

Respondents  make  lengthy  arguments 
about  the  Flash  EPROMs  "physical 
characteristic"  of  electrical  erasability. 
The  Department  feels  that  electrical 
erasability  is  a  product  use  feature,  not 
a  physical  feature.  Therefore,  electrical 
erasability  will  be  discussed  in  the 
"Ultimate  Use  of  the  Product"  section. 

Expectations  of  the  Ultimate  Purchasers 

The  Department  has  determined  that 
the  Flash  EPROM's  non-volatile  memory 
feature  represents  the  primary  product 
expectation  of  the  ultimate  purchasers. 
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Respondents  argue  that  the  expectations 
of  the  ultimate  purchasers  of  Flash 
EPROMs  are  significantly  different  than 
the  expectabtxis  of  the  ultimate 
purchasers  of  EPROMs  because  the 
erase  process  of  Flash  EI^OMs  is 
considerably  faster  and  easier  to 
conduct  than  that  of  EPROMs.  The 
Department  contents,  however,  that  the 
^>eed  and  efficiency  of  Flash  erase 
represent  improvenients  of  an  ancillary 
function  of  EPROM  technology,  because 
althoi^  UV  erasure  of  EPROMs  is  a 
long  and  tedious  process,  EPROMs  are, 
nonetheless,  erasable.  The  Department 
does  not  dispute  the  fact  that  the  Flash 
EPROM  can  be  erased  significantly 
faster  and  with  a  lower  incidence  of 
error  than  other  types  of  EPROMs.  We 
have  concluded,  however,  that  a  product 
that  resembles  an  EPROM  in  structure 
and  technology  cannot  be  excluded  from 
the  scope  of  the  suspension  agreemefit 
merely  because  it  conducts  an  ancillary 
product  feature,  erasure,  more  quickly 
and  efficiently  than  a  product  originally 
subject  to  the  scope  of  the  suspension 
agreement.  This  reasoning  was 
employed  by  the  Commission  in 
reference  to  the  OTP. 

Ultimate  Use 

Respondents  feel  that  the  ultimate  use 
of  the  Flash  EPROM  is  rewritable  non- 
volatile memory.  They  argue  that  the 
EPROM  is  not  rewritable  because  of  the 
slowness  and  inefficiency  of  UV 
erasure.  The  Flash  EPROM.  respondents 
argue,  is  rewritable  because  of  the  ease, 
speed,  and  efficiency  of  electrical 
erasure.  The  Department  admits  that  it 
is  easier  to  rewrite  a  Flash  EPROM  than 
an  EPROM.  but  as  we  clarified  above, 
even  if  one  product  conducts  a  process 
faster  or  more  efficiently  than  another 
product,  if  the  product  that  is  more 
efficient  does  not  contain  significant 
complicated  structural  or  technical 
differences,  the  Department  cannot 
exclude  the  product  from  the  scope  of 
the  suspension  agreement.  The 
Department  must  adhere  to  19  CFR 
3.53.29(h](ii],  in  which  the  regulations 
state  with  regard  to  later-developed 
products  which  incorporate  a  significant 
technological  advance: 

[T]he  Department  may  not  exclude  later- 
developed  products  from  an  order  merely 
because  the  products: 

Permit  the  purchaser  to  perform  additional 
functions,  unless  such  additional  functions 
constitute  the  primary  use  of  the  products 
and  the  cost  of  the  additional  functions 
constitute  more  than  a  significant  portion  of 
the  total  cost  of  production  of  the  products. 

A  lucid  interpretation  of  the  above 
statement  is  that  the  Department  cannot 
exclude  the  Flash  EPROM  from  the 
scope  of  the  suspension  agreement 


merely  becaase  it  performs  a  particular 
function,  erasure,  (which  is  not  the 
primary  use  of  the  product),  more 
quickly  and  efficiently  than  the  subject 
merchandise.  None  of  the  parties  has 
proven  that  (the  coat  of)  incorporation  of 
electrical  erase  technology  into  the 
Flash  EFKOM  represents  a  significant 
portion  of  the  total  cost  of  production  of 
the  Flash  EPROM. »« 

With  regard  to  the  cost  of  the 
additional  anti-overerase  circuitry 
included  on  Flash  EPROMs  to  prevent 
overerasure.  the  Department  feels  that 
this  is  also  not  a  significant  difference 
between  Flash  EPROMs  and  EPROMs  to 
warrant  the  exclusion  of  the  Flash 
EPROM  from  the  scope  of  the 
suspension  agreement.  It  was  never 
shown  that  the  addition  of  anti- 
overerase  circuitry  composed  a 
significant  amount  of  the  total  cost  of 
production  of  the  Flash  EPROM,  nor  do 
we  feel  that  circuitry  designed  to 
address  side  effects  of  an  ancillary 
product  feature,  electrical  erasability, 
should  warrant  the  exclusion  of  Flash 
EPROMs  from  the  scope  of  the 
suspension  agreement. 

Even  if  the  Department  considered 
erasure  by  electrical  means  to  be  an 
additional  function,  the  Flash  EPROMs 
primary  function  remains  non-volatile 
storage,  not  electrical  erasability.  The 
Department  did  not  list  erasure  as  a 
function  of  primary  importance  in  the 
scope  section  of  the  original  suspension 
agreement.  Although  erasability  is 
mentioned,  it  is  only  mentioned  in 
reference  to  the  Oil*  case,  in  which  the 
Department  found  that  packaging 
differences  which  make  a  die 
unerasabie  were  insufficient  to  exclude 
a  product  from  the  scope  of  the 
suspension  agreement  because  the 
product  retained  its  essential  uses  and 
characteristics.  In  reference  to  the  OTP, 
the  petitioners  alleged  and  the 
Department  agreed  that: 

EPROMs  in  plastic  cases  are  within  the 
scope  of  the  investigation,  despite  the  fact 
thai  they  are  not  erasable.  Their  electrical 
properties  are  identical  to  ceramic  cased 
EPROM  *  •  •^Fmal  Determination  of  Sales 
at  I.e»8  Than  Fair  Vahie.  51  FR.  October,  3a 
1986  at  39601.) 

One  of  the  principal  electrical 
properties  to  which  the  petitioners 


' '  With  regard  to  cost,  because  of  thetf  larger 
atze.  two  trannstor  cell  aemicondnctar  products, 
such  a>  Flash  EVROMs  or  EVROMs,  an 
considerably  niore  expensi v«  thu  •■•  Inaiiator 
call  devices,  such  as  Flash  EPROM* or  SftOM*.  of 
e<|ual  density.  As  the  Departmeot  indicated  above, 
one  of  the  pmnary  reaaooa  E^*PROMs  wet*  found 
to  be  separate  hke  products  by  the  Commtssioii  was 
because  their  size  and  complicated  technology 
rendered  then  BOca  expaasive  than  EPROMs. 
(Petitioners,  op.  cit,  August  9, 18B1  at  Ml  and  IS-U.) 


referred  was  the  non-volatile  storage  of 
charged  or  uncharged  floating  gates. 
Both  the  Flash  EPROM  and  the  EPROM 
contain  floating  gates  that  are  the 
essential  storage  nodes  of  the  memory 
device.  This  n  the  primary 
technological/structural  similarity 
between  Flash  EPROMs  and  EPROMs. 

Channels  of  Trade 

As  petitioners  state  and  respondents 
concede,  both  the  Flash  EPROM  and  the 
EPROM  move  through  the  same 
channels  of  trade.  However,  we  agree 
with  the  respondents  that  many 
semiconductor  products  move  through 
the  same  channels  of  trade  and  for  this 
reason,  we  feel  that  the  channels  of 
trade  criterion  is  not  dispositive  in  this 
case. 

Advertisement  and  Display 

Because  none  of  the  parties  requested 
consideration  under  i  353.29(h),  none  of 
the  parties  submitted  comments 
addressing  this  criteria.  Respondents 
included  an  Intel  product  brochure  in 
one  of  their  submissions,  however,  in 
which  the  advertisement  and  display  of 
EPROMs  and  Flash  EPROMs  appear  to 
be  identical.  As  m  the  channels  of  trade, 
because  many  semiconductor  products 
are  advertised  together,  the  Department 
has  determined  that  the  advertising  and 
display  criterion  is  not  dispositive  in  this 
case. 

Conclusion 

As  discussed  above,  the  addition  of 
bulk  electrical  erasabUity  to  the 
standard  EPROM  structure  does  not 
exclude  later-developed  Flash  EPROMs 
from  the  scope  of  the  suspension 
agreement  on  EPROMs.  Later-developed 
Flash  EPROMs  still  retain  the  primary 
function  found  in  the  original  EPROMs 
subject  to  the  suspension  agreement, 
namely,  non-volatile  memory.  The  Flash 
EPROM  provides  storage  and  erasure 
abilities  within  the  EPROM  structure. 
Because  the  Flash  EPROM,  unlike  the 
E¥ROM  cannot  erase  in  byte 
increments,  its  applications  are  limited 
to  situations  where  bulk  or  large  block 
erasability  is  sufficient.  The  channels  of 
trade  for  Flash  EPROMs.  EPROMs. 
SRAMs,  and  DRAMs  are  identical; 
therefore,  channels  of  trade  are  not 
dispositive  in  this  scope  determination. 
Similarly.  EPROMs.  Flash  EPROMs, 
SRAMs,  and  DRAMs  are  advertised  and 
displayed  together  therefore, 
advertisement  and  display  are  not 
dispositive  in  this  case. 

Significant  Technological  Advance 

Having  determined  that  certain  Flash 
EPROMs  are  later-develop)ed  products 
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referred  was  the  non-volatile  storage  of 
charged  or  uncharged  floating  gates. 
Both  the  Flash  EPROM  and  the  EPROM 
contain  floating  gates  that  are  the 
essential  storage  nodes  of  the  memory 
device.  This  is  the  primary 
technological/structural  similarity 
between  Flash  EPROMs  and  EPROMs. 

Channels  of  Trade 

As  petitioners  state  and  respondents 
concede,  both  the  Flash  EPROM  and  the 
EPROM  move  through  the  same 
channels  of  trade.  However,  we  agree 
with  the  respondents  that  many 
semiconductor  producta  move  through 
the  same  channels  of  trade  and  for  this 
reason,  we  feel  that  the  channels  of 
trade  criterion  is  not  dispositive  in  this 
case. 

Advertisement  and  Display 

Because  none  of  the  parties  requested 
consideration  under  S  353.29(h),  none  of 
the  parties  submitted  comments 
addressing  this  criteria.  Respondents 
included  an  Intel  product  brochure  in 
one  of  their  submissions,  however,  in 
which  the  advertisement  and  display  of 
EPROMs  and  Flash  EPROMs  appear  to 
be  identical.  As  in  the  channels  of  trade, 
because  many  semiconductor  products 
are  advertised  together,  the  Department 
has  determined  that  the  advertising  and 
display  criterion  is  not  dispositive  in  this 
case. 

Conclusion 

As  discussed  above,  the  addition  of 
bulk  electrical  erasability  to  the 
standard  EPROM  structure  does  not 
exclude  later-developed  Flash  EPROMa 
from  the  scope  of  the  suspension 
agreement  on  EPROMs.  Later-developed 
Flash  EPROMs  still  retain  the  primary 
function  found  in  the  original  EPROMs 
subject  to  the  suspension  agreement, 
namely,  non-volatile  memory.  The  Flash 
EPROM  provides  storage  and  erasure 
abUities  within  the  EPROM  structure. 
Because  the  Flash  EPROM,  unlike  the 
EVROM  cannot  erase  in  byte 
increments,  its  applications  are  limited 
to  situations  where  bulk  or  large  block 
erasability  is  sufficient.  The  channels  of 
trade  for  Flash  EPROMs,  EPROMs. 
SRAMs,  and  DRAMs  are  identical; 
therefore,  channels  of  trade  are  not 
dispositive  in  this  scope  determination. 
Similarly,  EPROMs,  Flash  EPROMs, 
SRAMs,  and  DRAMs  are  advertised  and 
displayed  together  therefore, 
advertisement  and  display  are  not 
dispositive  in  this  case. 

Significant  Technological  Advance 

Having  determined  that  certain  Flash 
EPROMs  are  later-developed  products 


within  the  scope  of  the  suspension 
agreement,  we  then  considered  whether 
the  products  in  question  represent  a 
significant  technological  advance  or 
alteration  to  the  original  product.  The 
Flash  EPROM  is  an  EPROM  equipped 
with  Flash  electrical  erasability. 
Petitioners  describe  the  development  of 
gate  oxide  technology  that  permitted  the 
incorporation  of  Flash  electrical 
erasability  into  EPROM  structure  in 
|1988: 

[G]ate  oxide  thicknesses  in  EPROMs  have 
been  declining  ever  since  Intel  invented  the 
EPROM.  This  continuous  decline  in  gate 
oxide  thickness  is  due  to  the  improving 
ability  to  produce  high  integrity  oxides  for 
sufficient  numbers  of  transistors  at 
increasingly  higher  nonvolatile  memory 
densities. 

Being  on  the  leading  edge  of  this 
technology,  Intel  was  well-positioned  to 
recognize  that,  as  EPROM  gate  oxide 
thicknesses  continually  decreased,  they  soon 
would  approach  lOOA — a  level  of  gate  oxide 
thickness  at  which  Fowler-Nordheim 
tunnelling  was  possible.  UV  EPROMs  became 
Flash  EPROMs  when  the  oxide  thickness  of 
the  first  gate  of  the  EPROM  cell  approached 
lOOA  in  thickness,  permitting  quantum 
mechanical  tunneling.  This  tunneling 
provides  the  mechanism  for  electrically 
erasing  the  floating  gate  of  the  cell  *  *  * 
(Petitioners,  op.  at.  August  9. 1991  at  6-7.) 


Based  on  the  foregoing,  we  determine 
that  the  Flash  EPROM  "incorporates  a 
significant  technological  advance  or 
significant  alteration  to  the  EPROM 
which  is  subject  to  the  suspended 
investigation." 

1 1  We  invite  interested  parties  to 
comment  on  this  preliminary 
determination,  and  to  address  the  above 
criteria  within  30  days  of  publication  of 
this  preliminary  determination.  (See  19 
CFR  353.291d)(3)).  Because  we  have 
preliminarily  determined  that  certain 
later-developed  products  are  within  the 
same  class  or  kind  of  merchandise  as 
EPROMs  and  incorporate  a  significant 
technological  advance  or  significant 
alteration  of  an  earlier  product,  we  have 
notified  the  Commission  pursuant  to 
section  781(e)  of  the  Act. 


This  preliminary  scope  ruling  is  in 
accordance  with  section  781(d)  of  the 
Tariff  Act  (19  U.S.C.  1677j(d)). 

Dated:  December  4. 1991. 

Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-29772  Filed  12-11-91: 8:45  am] 
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(A-5M-01S] 

ToioviSion  Rocoivsrs,  MonocnrofTW 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  nionochrome  and  color,  from 
Japan.  The  review  covers  two 
manufacturers/exporters  of  this 
merchandise  to  the  United  States, 
Citizen  Watch  Company.  Ltd..  and 
Victor  Company  of  japan,  Ltd.,  and  the 
period  March  1, 1990  through  February 
28, 1991.  The  review  indicates  the 
existence  of  dumping  margins  for 
Citizen  Watch  Company,  Ltd.  during  the 
period  and  that  Victor  Company  of 
Japan  ,  Ltd.  made  no  shipments  during 
the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Price  or  Maureeti  Flannery,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW, 
Washington,  DC  20230:  telephone:  (202) 
377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  29, 1991.  the  Deparbnent  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  34180)  the 
final  results  of  the  previous 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (36  FR  4597,  March  10. 1971).  On 
March  28,  and  March  29, 1991,  Victor 
Company  of  Japan,  Ltd.  (Victor)  and 
Citizen  Watch  Company,  Ltd.  (Citizen), 
respectively,  requested  that  we  conduct 
an  administrative  review,  in  accordance 
with  S  353.22(a]  of  the  Department's 
regulations.  We  published  the  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  April  18, 1990 
(56  FR  15856).  covering  the  period  March 
1, 1990  through  February  28, 1991.  The 


Department  has  now  conducted  the 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  period,  television  receiving  sets, 
monochrome  and  color,  were 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8528.10.80.  6528.11.60.  and  8528.20.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

This  review  covers  two 
manufacturers/exporters  of  Japanese 
television  receivers,  monochrome  and 
color,  Citizen  and  Victor,  and  the  period 
March  1, 1990  through  February  28. 1991. 

In  response  to  the  Department's 
request  for  U.S.  sales  information.  Victor 
submitted  a  sales  listing  which  recorded 
Victor's  sales  to  an  unrelated  firm  based 
in  the  United  States.  The  merchandise 
covered  in  those  sales,  however,  was 
shipped  to  Montreal.  Canada.  Part  of 
Victor's  shipments  to  Canada 
subsequently  were  shipped  to  the 
United  States  by  the  unrelated  firm.  We 
have  been  advised  by  Victor  that  the 
merchandise  it  shipped  to  Canada  that 
was  not  subsequently  entered  into  the 
United  States  was  sold  in-bond  to  duty- 
free shops  or  remains  in  Canada. 

It  is  the  Department's  practice  to  base 
United  States  price  (U.S.  price)  on  the 
transaction  from  a  producer  to  an 
unrelated  reseller  only  if  the  producer 
knew  or  should  have  known  at  the  time 
of  sale  that  the  merchandise  was 
destined  for  the  United  States.  Victor 
claims  that  it  had  reason  to  know  that 
all  or  part  of  the  merchandise  it  sold  to 
the  unrelated  firm  would  eventually 
enter  the  United  States.  Victor  proffers 
as  the  basis  for  its  imputed  knowledge 
(reason  to  know)  the  Department's 
notification  to  Victor,  in  the  course  of 
the  previous  administrative  review,  that 
U.S.  Customs  had  recorded  entries  of 
Victor-manufactured  television 
receivers  into  the  United  States,  by  way 
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of  Montreal,  in  contradiction  of  Victor's 
certification  of  "no  shipments." 

The  fact  that  Victor  was  notified  that 
certain  entries  at  issue  in  the  previous 
review  in  fact  entered  the  United  States 
does  not  establish  that  Victor  had 
knowledge  at  the  time  of  sale  of  the 
ultimate  destination  of  the  merchandise 
at  issue  in  the  current  review.  The  vast 
majority  of  the  television  receivers 
shipped  to  Canada  are  multi-signal  and 
multi-voltage  sets  which  are  capable  of 
functioning  in  countries  other  than  the 
United  States.  The  specifications  of  the 
merchandise  in  question,  therefore, 
could  not  have  given  Victor  reason  to 
know  the  final  destination  of  its 
shipments  to  Canada.  Furthermore,  the 
unrelated  firm  and  Victor  have  both 
advised  the  Department  that  Victor  does 
not  have  control  or  knowledge  regarding 
the  distribution  of  the  sets  after  their 
arrival  in  Canada.  For  these  reasons,  we 
are  not  satisfied  that  at  the  time  of  sale 
Victor  had  actual  or  imputed  knowledge 
regarding  the  final  destination  of 
specific  shipments  to  Canada.  We  have, 
therefore,  treated  Victor  in  this  review 
as  a  non-shipper. 

United  States  Price 

In  calculating  U.S.  price  for  Citizen, 
the  Department  used  purchase  price  (PP) 
or  exporter's  sales  price  (ESP),  both  as 
defined  in  section  772  of  the  Tariff  Act. 
U.S.  price  was  based  on  the  packed,  c.i.f. 
delivered  price  to  the  first  unrelated 
purchaser  in  the  United  States. 

We  made  deductions  from  both  PP 
and  ESP  sales  for  international  air  or 
ocean  freight,  international  insurance, 
U.S.  and  Japanese  inland  freight  and 
insurance,  U.S.  and  Japanese  brokerage 
and  handling  charges,  U.S.  Customs 
duties,  and  discounts.  We  made 
additional  deductions  from  ESP  sales  for 
credit  expenses,  royalties,  advertising, 
warranties,  commissions,  re-packing 
expenses  in  the  United  States,  inventory 
carrying  costs,  pre-sale  warehousing 
expenses,  indirect  selling  expenses 
incurred  in  Japan,  and  the  U.S. 
subsidiary's  indirect  selling  expenses. 

We  added  an  amount  to  U.S.  price  for 
PP  and  ESP  sales  to  account  for  the 
Japanese  consumption  tax  which  was 
not  collected  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States,  as  specified  in  section 
772(d)(1)(C)  of  the  Tariff  Act. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV).  the  Department  used  home 
market  price  or  constructed  value  (CV). 
as  defined  in  section  773  of  the  Tariff 
Act. 


During  the  previous  review  period,  the 
Department  found  that  Citizen  had  sold 
televisions  in  the  home  market  at  prices 
which  were  below  the  cost  of 
production.  Accordingly,  for  this  review 
period,  we  initiated  an  investigation  of 
possible  sales  below  the  cost  of 
production.  As  a  result  of  our 
investigation,  we  found  below-cost 
sales.  When  more  than  10  percent,  but 
less  than  90  percent,  of  the  sales  of  a 
particular  model  were  determined  to  be 
below  the  cost  of  production,  we 
excluded  those  sales  from  our 
calculation  of  FMV.  When  90  percent  or 
more  of  the  sales  of  a  particular  model 
were  determined  to  be  below  the  cost  of 
production,  we  excluded  all  sales  of  that 
model  from  our  calculation  of  FMV.  If 
there  were  not  sufficient 
contemporaneous  sales  of  such  or 
similar  merchandise  made  at  or  above 
the  cost  of  production,  we  used  CV  for 
calculating  FMV. 

Home  market  price  was  based  on  the 
packed,  c.i.f.  delivered  price  to  the  first 
unrelated  party  in  the  home  market.  We 
made  adjustments  to  the  home  market 
price  for  brokerage  and  handling,  inland 
freight,  discounts,  royalties,  credit 
expenses,  advertising,  warranties, 
differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing.  We  also  added 
an  amount  for  the  Japanese  consumption 
tax  not  included  in  the  reported  selling 
price,  and  made  appropriate 
circumstance-of-sale  adjustments  for 
consumption  tax  differences.  When 
F'MV  was  compared  with  ESP,  we 
deducted  indirect  selling  expenses  and 
inventory  carrying  costs  from  FMV,  not 
exceeding  the  amount  of  U.S.  indirect 
selling  expenses  plus  commissions  paid 
in  the  U.S.  market.  When  FMV  was 
compared  with  PP.  we  added  U.S.  credit, 
royalties,  advertising,  warranties,  and 
commissions,  as  appropriate.  When 
comparisons  were  made  to  PP  sales  on 
which  commissions  were  paid,  we  made 
an  adjustment  for  indirect  selling 
expenses  to  offset  U.S.  commissions. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
We  used:  (1)  Actual  general  selling 
expenses  or  the  statutory  minimum  of  10 
percent  of  materials  and  fabrication, 
whichever  was  greater  (2)  actual  profit 
or  the  statutory  minimum  of  8  percent  of 
materials  and  fabrication  costs,  and 
general  expenses,  whichever  was 
greater  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV.  in  accordance  with 
19  CFR  353.56.  for  differences  in 
circumstances  of  sale.  For  comparisons 
with  ESP.  we  made  a  further  deduction 
for  indirect  selling  expenses  in  the  home 


market,  not  exceeding  the  amount  of 
U.S.  indirect  selling  expenses  plus 
commissions  paid  in  the  U.S.  market,  in 
accordance  with  19  CFR  353.56(b)(1). 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
•xporter 

Period  of  review 

Margin 
(per- 
cent) 

Citizer  Watch 

Company,  Ltd 

Victor  Company  of 

Japan  Ltd 

03/01/80-02/28/91 
03/01/90-02/28/91 

2.44 
'35  40 

■  No  Shipments  during  the  period  of  review;  rate  is 
from  last  review  in  which  there  were  shipments. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  television  receivers,  monochrome  and 
color,  from  Japan  entered,  or  withdrawm 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review,  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
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market,  not  exceeding  the  amount  of 
U.S.  indirect  selling  expenses  plus 
commissions  paid  in  the  U.S.  market,  in 
accordance  with  19  CFR  353.56(b)(1). 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
exporter 

Period  of  review 

Margin 
(per- 
cent) 

Citizen  Watch 

Company,  Ltd 

Victor  Company  o( 

Japan,  Ltd 

03/01/90-02/28/91 
03/01/90-02/28/91 

2.44 
■35.40 

■  No  shipments  during  the  period  of  review;  rate  is 
from  last  review  in  which  there  were  shipments. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  hmited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  television  receivers,  monochrome  and 
color,  from  Japan  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review,  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 


specific  rate  published  in  the  final 
determination  covering  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
review  period  or  the  original 
investigation;  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews,  and  who  are  imrelated  to 
Citizen  or  Victor,  or  any  previously- 
reviewed  firm,  will  be  the  "All  Others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
in  this  administrative  review  (whose 
shipments  to  the  United  States  were 
reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  the 
best  information  available.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  e^ect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353^. 

Dated  December  3, 1901. 
Alan  M.  Dunn. 

Assistai}t  Secretary  for  Import 
Adnninistration. 
[FR  Doc  91-29773  Filed  12-11-91:  8:45  am) 
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<  [A-533-502] 

Certain  Welded  Carbon  Steel  Standard 
Pipes  and  Tut>e8  From  India,  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 


summary:  On  June  10. 1991,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  two  administrative  reviews  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India.  These  reviews  cover 
two  exporters  and  two  consecutive 
periods,  from  May  1, 1987  through  April 
30, 1989.  We  preliimnarily  found  that 
dumping  margins  exist  t^nth  respect  to 
both  exporters. 


We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners  and  one 
respondent  Based  on  our  analysis  of 
comments  received,  the  dumping 
margins  have  changed  from  the 
preliminary  results. 
EFFECTIVE  DATE:  December  12. 1991. 
FOR  FURTHER  WFORMATION  CONTACT: 

Alain  Letort  or  Richard  Weible,  Office 
of  Agreements  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washingtoa  DC  20230. 
telephone  (202)  377-3793  or  telefax  (202) 
377-138a 
SUPPLEMENTARY  INFOinyiATK>N: 

Background 

On  June  10, 1991,  the  Department  of 
Commerce  (""the  Department") 
published  in  the  Federal  Register  the 
preliminary  results  of  two  consecutive 
administrative  reviews  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India  for  the  period  from 
May  1. 1987  through  April  30. 1969  (56 
FR  26650).  The  Department  has  now 
completed  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

Scope  of  the  Reviews 

Imports  covered  by  these  review  are 
shipments  of  welded  carbon  steel  pipes 
and  tubes  with  an  outside  diameter  of 
0.375  inch  or  more  but  not  over  16 
inches.  These  products  are  commonly 
referred  to  in  the  industry  as  "standard 
pipe"  and  are  produced  to  various 
American  Society  for  Testing  Materials 
("ASTM")  specifications,  most  notably 
A-53,  A-120,  or  A-135.  Until  January  1. 
1989,  such  merchandise  was  classifiable 
under  item  numbers  610.3231, 610.3224, 
610.3241.  610.3242,  610.3243,  610.3252, 
610.3254,  610.3256,  610.3258,  and  610.4925 
of  the  Tariff  Schedules  of  the  United 
States,  Annotated  ("TSUSA").  This 
merchandise  is  currently  classifiable 
under  item  numbers  730ff.30.1000, 
7306.30.5025,  7306.30.5032,  7306.30.5040, 
7306.30.5055.  7306.30.5085.  and 
7306.30.5090  of  the  Harmonized  Tariff 
Schedule  ("HTS").  As  with  the  TSUSA 
numbers,  the  HTS  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  product  description  remains 
dispositive. 

The  first  review  covers  shipments 
made  by  the  Tata  Iron  and  Steel  Co.  Ltd. 
("TISCO")  and  Jindal  Pipes  Ltd. 
("Jindal")  during  the  period  May  1. 1987 
through  April  3a  1968.  The  second 
review  covers  shipments  made  by 


TISCO  alone  during  the  period  May  1. 
1988  through  April  30. 1969. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  these  reviews.  We 
received  timely  written  comments  from 
the  petitioners,  the  Standard  Pipe 
Subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  and  its  individual 
members,  and  TISCO.  In  addition,  on 
July  17, 1901,  we  held  a  hearing  at  which 
interested  parties  presented  their  views 
orally. 

Comments  1 

In  the  preliminary  results,  the 
Department  excluded  from  its  price-to- 
price  comparisons  home-maricet  sales  of 
pipe  and  tube  meeting  American  Society 
for  Testing  Materials  A-120 
specifications  (hereinafter  referred  to 
"ASTM  pipe")  on  grounds  that  these 
sales  were  not  in  the  ordinary  course  of 
trade.  The  Department  based  foreign 
market  value  (hereinafter  referred  to 
a8"FMV")  on  home-market  sales  of  pipe 
produced  according  to  Indian  Standard 
IS-1239  specifications  (hereinafter 
referred  to  as  "IS  pipe")  rather  than  on 
home-market  sales  of  ASTM  pipe. 

The  respondent,  TISCO,  takes  issue 
with  the  Department's  exclusion  of 
home-market  sales  of  ASTM  pipe. 
TISCO  argues  that  none  of  the  fotir 
reasons  the  Department  gave  in  the 
preliminary  results  concluding  that  sales 
of  ASTM  pipe  in  India  were  outside  the 
normal  course  of  trade  are  supported  in 
the  record.  TISCO  also  claims  to  have 
submitted  evidence  on  the  record 
indicating  that  it  advertises  ASTM  pipe 
in  India,  and  to  have  made  available  to 
Department  officials  during  verification 
certain  documents  such  as  purchase 
orders  to  demonstrate  that  ASTM  sales 
in  the  home  market  were  within  the 
ordinary  course  of  trade. 

With  respect  to  the  Department's  first 
reason,  namely  that  TISCO  did  not  sell 
ASTM  pipe  in  the  home-market  prior  to 
the  issuance  of  the  antidumping  duty 
order,  TISCO  points  out  that  the 
Department  used  home-market  sales  of 
ASTM  pipe  as  the  basis  for  FMV  in  the 
original  investigation. 

With  respect  to  the  second  reason. 
namely  that  TSCO's  sale  prices  of 
ASTM  pipe  in  India  were  much  lower 
than  those  of  IS  pipe  even  though  the 
cost  of  producing  ASTM  pipe  is  slightly 
higher  Uian  the  cost  of  producing  IS 
pipe,  TISCO  claims  the  Department  has 
imposed  a  requirement  that  sales  t>e 
made  at  a  different  level  of  profit  in 
order  to  be  considered  in  the  ordinary 
course  of  trade. 
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With  respect  to  the  third  reason. 
TISCO  argues  that  relative  volumes  of 
home-market  sales  are  equally 
irrelevant  in  determining  whether  sales 
were  made  in  the  ordinary  course  of 
trade.  The  fact  that  the  volume  of  ASTM 
pipe  sold  in  India  was  very  small 
compared  to  the  quantity  of  IS  pipe  sold 
in  the  same  market  cannot  support  a 
finding  that  ASTM  sales  in  India  were 
outside  the  normal  course  of  trade. 

With  respect  to  the  fourth  reason. 
TISCO  contends  that  the  Department's 
inference  that  ASTM  pipe  sold  in  India 
consists  of  overruns  or  returns  on  export 
sales  is  mistaken.  TISCO  claims  that  the 
Department's  inference  is  incorrectly 
based  on  a  visual  observation  by 
Department  officials,  who  reported  that 
IS  pipe  sold  in  India  received  only 
minimal  packing  and  bore  the 
manufacturer's  stamp,  while  the  ASTM 
pipe  sold  in  India  was  packed  for  export 
and  bore  no  stamp,  like  other  products 
destined  for  export.  TISCO  points  out 
that  it  has  never  claimed  that  ASTM 
pipe  is  packed  or  stamped  differently 
according  to  whether  it  is  destined  for 
home  consumption  or  for  export.  TISCO 
explains  that  because  it  sells  far  more 
ASTM  pipe  in  the  United  States  than  it 
does  in  India  and  does  not  know  in 
advance  which  market  the  ASTM  pipe  it 
produces  will  be  sold  in.  it  used  the 
same  form  of  packing  for  both  home- 
market  and  export  sales  of  ASTM  pipe 
in  order  to  maximize  economies  of  scale. 
TISCO  further  claims  that  none  of  the 
documentation  examined  by 
Department  officials  during  verification 
showed  that  ASTM  sales  in  India  were 
cost  overruns,  returns,  or  seconds. 

In  response  to  TISCO's  objections  to 
the  first  and  fourth  reasons,  petitioners 
assert  that  the  dispute  over  the  date  at 
which  TISCO  started  selling  ASTM  pipe 
in  India  is  irrelevant  because  even  the 
date  claimed  by  TISCO  is  still 
consistent  with  the  Department's 
conclusion  that  those  sales  were 
production  overruns.  Petitioners  point 
oat  that,  according  to  the  verification 
report  written  during  the  original 
investigation,  sales  of  ASTM  pipe  in 
India  were  "cost  overruns"  from  U.S. 
sales.  Petitioners  also  state  that  it  is 
unclear  from  the  evidence  on  the  record 
whether  TISCO  specifically  advertised 
ASTM  pipe  in  India.  Furthermore, 
petitioners  point  out  the  ratio  of  sales  of 
ASTM  to  IS  pipe  in  India  has  not 
increased  appreciably  since  the  original 
investigation,  which  is  an  indication  that 
sales  of  ASTM  pipe  in  India  are  still 
production  overruns  and  are  not  driven 
by  market  demand. 

With  respect  to  the  second  point, 
petitioners  argue  that  TISCO's  assertion 


that  increases  in  the  sale  prices  of 
ASTM  pipe  kept  pace  with  increases  in 
the  price  of  IS  pipe  actually  undermines 
TICSO's  claim  that  sales  of  ASTM  pipe 
in  India  are  within  the  ordinary  course 
of  trade.  TISCO,  petitioners  contend,  is 
thereby  conceding  that  the  significant 
and  otherwise  unexplained  difference  in 
prices  between  AS'TM  and  IS  pipe  sold 
in  India  did  not  narrow  over  time.  This 
implies  that  ASTM  pipe  has  not  yet 
become  a  product  that  is  sold  in 
accordance  with  the  prevailing 
conditions  and  practices  within  the 
Indian  market. 

With  respect  to  the  third  reason, 
petitioners  dispute  TISCO's  claim  that 
the  Department  does  not  consider  a 
smaller  number  of  sales  in  the  home 
market  as  grounds  to  conclude  that  such 
sales  are  not  in  the  ordinary  course  of 
trade.  Rather,  petitioners  counter,  the 
Department  merely  held  in  the  results 
cited  by  TISCO  that  "(sjmall  home- 
market  lot  sizes  are  not,  in  and  of 
themselves,  indicative  of  *  *  *  sales 
outside  the  ordinary  course  of  trade." 
(See  e.g..  Portable  Electric  Typewriters 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  56  FR  14072,  April  5. 1991 
(emphasis  added);  Television  Receivers. 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  56  FR  24370, 
May  30, 1991).  In  those  results, 
petitioners  claim,  the  Department 
declined  to  base  a  results  of  whether  or 
not  certain  home-market  sales  were  in 
the  ordinary  course  of  trade  on  the  size 
of  the  market  alone.  Therefore, 
petitioners  argue,  those  results  are 
irrelevant  in  situations  where  the  small 
size  of  the  market  is  only  one  of  many 
factors  indicating  that  the  sales  are  not 
in  the  ordinary  course  of  trade. 

Petitioners  assert  that,  even  assuming 
arguendo  that  TISCO's  sales  of  ASTM 
pipe  in  India  were  bona  fide,  TISCO 
must  demonstrate  that  those  sales  were 
in  accordance  with  prevailing  market 
conditions  and  practices  in  India  in 
order  for  them  to  be  considered  to  be  in 
the  ordinary  course  of  trade.  Not  only  do 
all  four  factors  cited  by  the  Department 
in  its  preliminary  results  validate  its 
conclusion  that  home-market  sales  of 
ASTM  pipe  in  India  were  not  in  the 
ordinary  course  of  trade,  but  petitioners 
state  three  other  factors  in  support  of 
the  Department's  preliminary  results. 

First,  evidence  on  the  record  shows 
that  ASTM  pipe  is  not  sold  in  the  regular 
channels  of  trade  that  purchase  or 
distribute  standard  pipe  in  India.  None 
of  TISCO's  end-user  customers  or  urban 
distributors  purchase  ASTM  pipe,  and 


only  two  of  it  hundreds  of  rural 
distributors  carry  ASTM  pipe. 

Second,  the  record  also  shows  that 
TISCO's  sales  of  ASTM  pipe  in  India  are 
sporadic  and  that  no  other  India 
manufacturer  of  ASTM  pipe  sells  that 
product  in  the  home  market.  This  fact 
too  would  indicate  that  ASTM  pipe  is 
not  sold  in  Indian  in  the  ordinary  course 
of  the  pipe  trade. 

Third.  ASTM  pipe  is  foreclosed  from 
use  in  most  standard  pipe  applications 
in  India  because  it  does  not  meet  Indian 
building  codes  or  government 
specifications.  IS  pipe  has  a  distinctive 
thread  pattern  and  is  measured  in 
meters.  By  contrast,  ASTM  pipe  is 
measured  in  incompatible  imperial 
measurements  (inches  rather  than 
centimeters  or  millimeters).  Thus, 
petitioners  claim.  ASTM  pipe  could  only 
be  used  for  a  few  limited  non- 
conveyance  purposes,  such  as  fence 
tubing,  for  which  specific  standards  do 
not  exist  and  where  there  is  no  risk  of 
incompatibility  with  existing  systems. 
This  would  explain,  according  to 
petitioners,  TISCO's  discounting  from 
prevailing  market  practices  for  standard 
pipe  necessary  to  fiquidate  stocks  of 
ASTM  production  overruns  in  the  Indian 
market. 

Petitioners  argue  further  that  the 
Department's  conclusion  that  TISCO's 
home-market  sales  of  ASTM  pipe  were 
not  in  the  ordinary  course  of  trade  is 
consistent  with  case  precedent,  in 
particular  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Industrial 
Nitrocellulose  from  the  Federal  Republic 
of  Germany  (55  FR  21058;  May  22. 1990) 
(hereinafter  referred  to  as  "INC").  In 
INC.  the  Department  determined  that 
certain  sales  were  not  in  the  ordinary 
course  of  trade  because  the  company: 

(d)id  not  sell  the  customer  what  it 
ciginally  wanted  and  instead  offered  a 
substitute  product,  not  normally  sold  in  the 
home  maricet,  at  the  price  it  charges  for  the 
product  originally  ordered.  The  price  to  the 
customers  reflects,  in  part,  these  conditions 
rather  than  simply  the  product  costs  and 
normal  market  forces  that  would  otherwise 
have  detennined  price. 

Id.  at  21059.  The  respondent  in  INC  was 
selling  a  product  that  was  more 
expensive  to  manufacture  at  a  price 
comparable  to  that  charged  for  the 
cheaper  product  preferred  by  home- 
market  customers.  Here,  petitioners 
argue.  TISCO  is  selling  the  costlier 
ASTM  product  at  a  lower  price  than  the 
IS  product  that  costs  less  to 
manufacture.  In  contrast  to  the  situation 
in  INC.  petitioners  suggest  that  the 
evidence  on  the  record  shows  that 
ASTM  pipe  is  not  sold  in  the  regular 
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only  two  of  it  hundreds  of  rural 
distributors  carry  ASTM  pipe. 

Second,  the  record  also  shows  that 
TISCO's  sales  of  ASTM  pipe  in  India  are 
sporadic  and  that  no  other  India 
manufacturer  of  ASTM  pipe  sells  that 
product  in  the  home  market.  This  fact 
too  would  indicate  that  ASTM  pipe  is 
not  sold  in  Indian  in  the  ordinary  course 
of  the  pipe  trade. 

Third,  ASTM  pipe  is  foreclosed  from 
use  in  most  standard  pipe  applications 
in  India  because  it  does  not  meet  Indian 
building  codes  or  government 
specifications.  IS  pipe  has  a  distinctive 
thread  pattern  and  is  measured  in 
meters.  By  contrast,  ASTM  pipe  is 
measured  in  incompatible  imperial 
measurements  (inches  rather  than 
centimeters  or  millimeters).  Thus, 
petitioners  claim,  ASTM  pipe  could  only 
be  used  for  a  few  limited  non- 
conveyance  purposes,  such  as  fence 
tubing,  for  which  speciHc  standards  do 
not  exist  and  where  there  is  no  risk  of 
incompatibility  with  existing  systems. 
This  would  explain,  according  to 
petitioners,  TISCO's  discounting  from 
prevailing  market  practices  for  standard 
pipe  necessary  to  liquidate  stocks  of 
ASTM  production  overruns  in  the  Indian 
market. 

Petitioners  argue  further  that  the 
Department's  conclusion  that  TISCO's 
home-market  sales  of  ASTM  pipe  were 
not  in  the  ordinary  course  of  trade  is 
consistent  with  case  precedent,  in 
particular  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Industrial 
Nitrocellulose  from  the  Federal  Republic 
of  Germany  (55  FR  21058;  May  22, 1990) 
(hereinafter  referred  to  as  "INC").  In 
INC,  the  Department  determined  that 
certain  sales  were  not  in  the  ordinary 
course  of  trade  because  the  company: 

(djid  not  sell  the  customer  what  it 
o.nginally  wanted  and  instead  offered  a 
substitute  product,  not  normally  sold  in  the 
home  market,  at  the  price  it  charges  for  the 
product  originally  ordered.  The  price  to  the 
customers  reflects,  in  part,  these  conditions 
rather  than  simply  the  product  costs  and 
normal  market  forces  that  would  otherwise 
have  detennined  price. 

Id.  at  21059.  The  respondent  in  INC  was 
selling  a  product  that  was  more 
expensive  to  manufacture  at  a  price 
comparable  to  that  charged  for  the 
cheaper  product  preferred  by  home- 
market  customers.  Here,  petitioners 
argue,  TISCO  is  selling  the  costlier 
ASTM  product  at  a  lower  price  than  the 
IS  product  that  costs  less  to 
manufacture.  In  contrast  to  the  situation 
in  INC,  petitioners  suggest  that  the 
evidence  on  the  record  shows  that 
ASTM  pipe  is  not  sold  in  the  regular 
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channels  of  trade  that  handle  standard 
I  pipe  in  India. 

For  the  above  reasons  and  the  original 
four  reasons  set  forth  in  the  preliminary 
results,  petitioners  urge  the  Department 
to  reaffirm  its  finding  that  sales  of 
ASTM  pipe  in  India  are  not  in  the 
ordinary  course  of  trade. 

.Department's  Position 

Section  773(a)(1)(A)  of  the  Act  and 
§  353.45(a)  of  the  Department's 
regulations  provide  that  foreign  market 
value  shall  be  based  on  the  price  at 
which  or  similar  merchandise  is  sold  in 
the  exporting  country  in  the  ordinary 
course  of  trade  for  home  consumption. 
Section  771(15)  of  the  Act  defines 
"ordinary  course  of  trade"  as  "the 
conditions  and  practices  which,  for  a 
reasonable  time  prior  to  the  exportation 
of  the  merchandise  which  is  the  subject 
of  an  investigation,  have  been  normal  in 
the  trade  under  consideration  with 
respect  to  merchandise  of  the  same 
class  or  kind"  (see  also  S  353.46(b)  of 
Commerce  Regulations  (19  CFR 
353.46(b)). 

The  Department,  in  determining 
whether  home-market  sales  are  in  the 
ordinary  course  of  trade,  does  not  rely 
on  one  factor  taken  in  isolation  but 
rather  considers  all  the  circumstances 
particular  to  the  sales  in  question.  In  the 
instant  case,  we  relied  on  a  number  of 
factors,  which  were  (a)  the  different 
standards  and  product  uses  of  ASTM 
and  IS  pipe:  (b)  the  comparative  volume 
[Of  sales  and  number  of  buyers  of  ASTM 
land  IS  pipe  in  the  home  market;  (c)  the 
price  and  profit  differentials  between 
ASTM  and  IS  pipe  sold  in  the  home 
market:  and  (d)  the  issue  of  whether  or 
,not  ASTM  pipe  sold  in  India  consisted 
'of  production  overruns.  In  considering 
these  factors  as  a  whole,  we  found  that 
sales  of  ASTM  pipe  were  not  normal  in 
terms  of  the  domestic  market  for 
standard  pipe  in  India.  The  relevance  of 
leach  of  these  factors  is  examined  in 
jgreater  detail  below. 
I    We  first  considered  the  differences  in 
standards  and  product  uses  between 
ASTM  and  IS  pipe,  and  concluded  that 
the  physical  differences  between  both 
types  of  pipe  have  a  direct  bearing  on 
their  ultimate  use.  The  use  of  ASTM 
pipe  in  the  Indian  domestic  market  is 
drastically  limited  because  this  pipe  is 
measured  in  inches  and  fractions 
thereof,  while  India  had  adopted  the 
metric  system  as  its  official  standard  of 
weights  and  measures.  As  a 
consequence,  ASTM  pipe  does  not 
conform  with  Indian  building  codes  or 
government  specifications,  which 
reduces  its  utility  in  the  Indian  domestic 
market.  TISCO  alleged,  early  in  this 
segment  of  the  proceeding,  that  Indian 


customers  began  requesting  ASTM  pipe 
in  the  early  1980s  because  it  offers 
increased  rust  protection,  on  account  of 
its  thicker  zinc  coating,  than  IS  pipe. 
TISCO  further  claimed  the  ASTM  pipe 
sold  in  India  is  intended  for  structural, 
as  opposed  to  conveyance  applications, 
and  is  therefore  "plain-end"  pipe.  Yet 
TISCO's  own  response  shows  that  a 
majority  of  the  ASTM  pipe  it  sold  in 
India  was  threaded  and  coupled, 
indicating  conveyance  use.  In  fact 
TISCO  stated  on  the  record  that  its 
customers  for  ASTM  pipe  in  India  used 
the  pipe  for  a  very  limited  number  of 
purposes  quite  different  from  its 
intended  standard  purposes.  Based  on 
these  differences,  it  is  apparent  to  the 
Department  that  any  market  for  ASTM 
pipe  in  India  can  only  be  marginal. 

We  then  compared  the  volume  of 
ASTM  and  IS  pipe  sold  in  India  and  the 
number  of  buyers  for  each  type  of  pipe, 
and  found  that  the  overwhelming 
majority  of  standard  pipe  sold  in  India  is 
IS  pipe,  not  ASTM  pipe.  Compared  to  IS 
pipe,  ASTM  pipe  is  sold  in  much  smaller 
volumes  and  at  a  great  discount.  TISCO 
also  stated  that  only  two  of  its  many 
distributors  in  India  sell  ASTM  pipe  for 
resale  to  the  rural  customers  previously 
mentioned.  While  the  number  of  sales  or 
volume  sold  are  not  in  and  of 
themselves  definitive  factors  in 
determining  whether  the  sales  in 
question  are  in  the  ordinary  course  of 
trade,  this  second  factor  coupled  with 
the  differences  in  physical 
characteristics  and  product  uses  of  these 
two  types  of  pipe  supports  the 
Department's  position  that  ASTM  pipe 
sales  are  not  in  the  ordinary  course  of 
trade. 

Although  the  Department  has  not 
imposed  a  requirement  that  sales  be 
made  at  a  different  level  of  profit  in 
order  to  be  considered  outside  the 
ordinary  course  of  trade,  there  is, 
however,  a  wide  disparity  in  sale  prices 
between  ASTM  and  IS  pipe  in  India,  the 
latter  being  consistently  sold  at  much 
higher  prices  than  the  former  even 
though  IS  pipe  is  the  country  standard. 
This  price  disparity  is  all  the  more 
striking  considering  the  substantially 
equivalent  production  costs  of  ASTM 
and  IS  pipe.  Taken  in  conjunction  with 
the  other  two  factors  outlined  above, 
this  price  differential  further  indicates 
that  ASTM  pipe  sales  in  India  are 
outside  the  ordinary  course  of  trade. 

Although  TISCO  now  denies  that 
sales  of  ASTM  pipe  in  India  were 
production  overruns  or  seconds,  the  fact 
remains  that,  in  the  verification  report  in 
the  original  investigation,  TISCO 
officials  stated  that  these  sales  were 
"cost  overruns."  TISCO  has  not  offered, 
in  this  segment  of  the  proceeding,  any 


information  to  counter  their  previous 
admission. 

While  Department  officials  did  see. 
during  verification,  purchase  orders  and 
invoices  for  ASTM  pipe,  these  orders 
and  invoices  only  show  that  two 
distributors  purchased  relatively  small 
quantities  of  ASTM  pipe  for  resale.  The 
existence  of  purchase  orders  and 
invoices  does  not  speak  to  the  issue  of 
whether  the  merchandise  involved 
consists  of  production  overruns  because 
that  is  not  the  purchasers'  concern. 
Indeed,  the  documents  produced  by 
TISCO  point  to  a  situation  similar  to 
those  cited  by  TISCO  as  being  outside 
the  ordinary  course  of  trade,  i.e.,  sales  of 
samples,  trial  runs,  damaged  or  obsolete 
goods.  Moreover.  TISCO  did  not  make 
available  to  Department  officials  any  of 
its  standard  pipe  production  records  and 
tie  them  to  specific  requests  by  Indian 
distributors  for  ASTM  pipe.  This  last 
factor,  when  considered  along  with  the 
other  three  factors  discussed  above, 
leads  the  Department  to  the  conclusion 
that  the  conditions  and  terms  under 
which  ASTM  pipe  is  sold  in  India  are 
not,  and  have  not  been,  normal  in  the 
standard  pipe  trade  in  that  country  for 
quite  some  time  prior  to  the  exportation 
of  ASTM  pipe  from  India  to  the  United 
States. 

Based  on  the  foregoing  factors 
considered  in  their  totality,  the 
Department  of  reaffirms  its  results  that 
sales  of  ASTM  pipe  in  the  domestic 
Indian  market  were  outside  the  ordinary 
course  of  trade.  While  done  of  the 
foregoing  factors  by  itself  may  be 
sufficient  for  the  Department  to  reach  a 
conclusion  that  ASTTtl  sales  in  India 
were  not  in  the  ordinary  course  of  trade, 
when  taken  a  whole,  as  is  the  case  here, 
these  factors  clearly  support  the 
conclusion  that  these  sales  are  not  in  the 
ordinary  course  of  trade.  Therefore,  we 
have  continued  to  use  sales  of  IS  pipe  to 
wholesalers  and  distributors  as  the 
basis  for  FMV  in  our  price-to-price 
comparisons. 

Comment  2 

TISCO  argues  that  because  the 
Department  found  in  the  original 
investigation  that  home-market  sales  of 
ASTM  pipe  were  in  the  normal  course  of 
trade,  it  cannot  now  depart  from  that 
finding.  TISCO  claims  that  it  is  an 
undisputed  tenet  of  administrative 
agency  law  that  an  agency  must 
conform  itself  it  to  its  prior  decisions  or 
explain  its  reasons  for  departure.  TISCO 
asserts  that  the  facts  of  this  case  have 
not  changed  materially  since  the  final 
results  of  sales  at  less  than  fair  value  in 
the  original  investigation. 
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Department's  Position 

The  fact  that  the  Department  did  not 
disregard  ASTM  sales  in  the  original 
investigation  as  not  in  the  ordinary 
course  of  trade  does  not  preclude  the 
Department  from  disregarding  them  in 
this  review.  The  Court  of  International 
Trade  ("CIT")  has  repeatedly  held  that  a 
prior  determination  does  not  preclude 
the  Department  from  investigating,  and 
reaching  a  different  conclusion  on,  the 
same  issue  in  a  subsequent  portion  of  a 
proceeding,  or  in  a  separate 
investigation.  In  PPG  Industries.  Inc.  v. 
United  States,  712  F.  Supp.  195  (Ct  Int'l 
Trade  1989),  where  the  Department  had 
determined  a  subsidy  to  be 
countervaiiable  in  the  original 
investigation  and  reached  the  opposite 
conclusion  in  a  subsequent 
administrative  reviews,  the  QT  upheld 
the  Department's  reversal,  noting  that: 

Since  the  agendes  involved  perform  the 
function  of  expert  finders  of  fact  concerning 
different  programs,  different  time  frames, 
economic  statistics  and  other 
factors  *  *  *,  principles  of  issue  preclusion 
should  be  carefully  applied.  To  hold 
otherwise  would  have  a  chilling  effect  upon 
the  administrative  processes  envisioned  by 
Congress. 

Id.  at  199.  The  fact  that  the  Department 
used  sales  of  ASTM  pipe  in  India  to 
calculate  FMV  during  the  original 
investigation  is  irrelevant  to  this  case. 
Because  TISCO  was  not  forthcoming  in 
the  original  investigation  with  accurate 
information  regarding  ASTM  sales  in 
India,  the  Department  never  addressed 
this  issue.  As  the  verification  report 
from  that  investigation  shows,  the 
Department  was  led  to  believe,  until 
verification,  that  it  would  be  using  sales 
of  IS  pipe,  which  TISCO  then  claimed 
was  substantially  identical  to  ASTM 
pipe,  to  calculate  FMV.  During  the 
verification  in  the  original  investigation, 
TISCO  officials  averred  that  they  had 
been  operating  under  the  impression 
that  selling  ASTM  pipe  was  illegal  in 
India,  and  had  therefore  reported  those 
sales  to  the  Department  as  sales  of  IS 
pipe.  After  the  misunderstanding  as  to 
the  legality  of  ASTM  sales  was  cleared 
up,  TISCO  then  stated  verification  that 
those  sales  were  really  ASTM  pipe.  It 
was  not  until  the  instant  administrative 
reviews  that  certain  facts  were  entered 
into  the  record  that  raised  legitimate 
questions  as  to  the  whether  ASTM  pipe 
sales  in  India  were  in  the  ordinary 
course  of  trade. 

In  particular,  the  Department  found 
during  verification  that,  whereas  IS  pipe 
for  sale  in  India  receives  only  minimal 
packing  and  is  stamped  with  the 
"TATA  "  trademark,  the  ASTM  pipe  sold 
in  India  was  packed  for  export  and 


unstamped,  lending  credence  to 
petitioners'  allegation  that  sales  of 
ASTM  standard  pipe  in  India  were 
actually  production  overruns  or  returns 
on  export  sales.  The  Department  has 
also  learned  additional  facts  regarding 
the  different  channels  of  trade  used  to 
market  ASTM  and  IS  pipe  in  India  and 
the  widely  divergent  pricing  practices 
for  the  types  of  pipe  in  India.  In  light  of 
these  additional  facts,  the  Department 
has  ample  authority  to  determine 
whether  ASTM  pipe  sales  in  India  were 
outside  the  ordinary  course  of  trade. 

Comment  3 

TISCO  disagrees  with  the 
Department's  decision  in  the  preliminary 
renilts  to  deny  TISCO's  claim  for  an 
adjustment  to  FMV  for  difference  in 
circumstances  of  sale  (hereinafter 
referred  to  as  "COS  adjustment" J"  to 
account  for  price  rebates  on  steel  inputs 
received  by  TISCO  from  the  Engineering 
Export  Promotion  Council  ("EEPC") 
under  the  program  known  as 
International  Price  Reimbursement 
Scheme  ("IPRS"). 

TISCO  points  out  that  petitioners 
unsuccessfully  challenged  before  the 
CIT  the  Department's  decision  in  the 
original  investigation  to  make  a  COS 
adjustment  for  IPRS  payments  for  the 
reasons  it  set  forth  in  Certain  Welded 
Carbon  Steel  Standard  Pipe  and  Tube 
from  India;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (51  FR  9089: 
March  17. 1988).  Because  the  CIT 
rejected  the  petitioner's  arguments 
challenging  the  propriety  of  the  EPRS 
adjustment  and  endorsed  the 
Department's  decision  to  make  the 
adjustment,  in  Sawhill  Tubular  Div. 
Cyclops  Corp.  v.  United  States  (666  F. 
Supp.  1550.  Ct.  Int'l  Trade  1987) 
(hereinafter  referred  to  as  "Sawhill"). 
TISCO  sees  no  reason  for  the 
Department  to  depart  from  its  position 
on  this  issue. 

TISCO  maintains  that  the  reasons  the 
Department  cited  in  its  brief  submitted 
to  the  CIT  in  Sawhill  defending  its 
decision  in  the  original  investigation  to 
allow  a  COS  adjustment  for  IPRS 
payments  are  still  valid.  TISCO  claims 
that  under  the  fundamental  principles  of 
administrative  law.  an  agency  must 
conform  itself  to  its  prior  decisions  or 
explain  its  reasons  for  departing  ^m 
prior  decisions.  TISCO  contends  the 
Department  has  failed  to  do  so  in  this 
proceeding.  TISCO  takes  issue  with  the 
Department's  departure  from  its  prior 
policy  for  three  main  reasons. 

First,  the  Department  erred  in  stating 
that  IPRS  payments  were  not  related  to 
sales.  Not  only  are  such  payments 
related  to  sales.  TISCO  argues,  they  are 
in  fact  contingent  upon  export  sales. 


Second,  TISCO  disputes  the 
Department's  explanation  that  IPRS 
payments  do  not  qualify  for  a  COS 
adjustment  because  such  payments  are 
associated  with  the  price  of  raw 
material  inputs  and  are  therefore  related 
exclusively  to  production  costs.  The 
Department's  explanation,  TISCO 
alleges,  ignores  both  the  facts  of  the 
case  and  prior  agency  policy.  TISCO 
argues  that  while  the  calculation  of  the 
amount  of  the  IPRS  payments  depends 
upon  the  cost  of  raw  materials,  these 
payments  are  a  "circumstance"  that 
occurs  only  when  pipe  is  sold  in  an 
export  market.  In  addition.  TISCO 
claims  that  numerous  COS  adjustments 
are  related  to  differences  in  production 
costs.  For  example,  TISCO  cites  9  353.57 
of  Commerce  Regulations  to  support  its 
claim  that  adjustments  for  differences  in 
the  physical  characteristics  of  the 
merchandise  being  compared  are 
calculated  based  on  differences  in  raw 
material  and  labor  costs  (19  CFR  353.57), 
Similariy,  TISCO  points  to  §  353.55  of 
Commerce  Regulations,  stating  that  an 
adjustment  for  differences  in  quantities 
will  be  granted  if  such  differences 
reflect  savings  specifically  attributable 
to  the  production  of  the  different 
quantities  involved  (19  CFR  353.55). 
Finally,  TISCO  argues  that  the  {  353.56 
of  Commerce  Regulations  states  that 
"(i)n  deciding  what  is  a  reasonable 
allowance  for  any  differences  in 
circumstances  of  scde.  the  Secretary 
normally  will  consider  the  cost  of  such 
difference  to  the  producer  or  reseller" 
(19  CFR  353.56).  TISCO  asserts  that  the 
courts  have  specifically  ruled  that  the 
use  of  costs  to  measure  the  amount  of  a 
COS  adjustment  is  permissible  under 
the  law.  Smith-Corona  Group  v.  United 
States,  713  F.2d  1568  (Fed.  Cir.  1983); 
cert,  denied.  465  U.S.  1022  (1984).  TISCO 
urges  the  Department  specifically  to 
state  its  reasons  for  departing  from 
these  precedents  if  it  denies  the  COS 
adjustments  for  IPRS. 

TISCO  also  takes  issue  with  the 
Department's  statement  in  the 
preliminary  results  that  it  is  improper  for 
policy  reasons  to  make  a  COS 
adjustment  for  IPRS  payments  because 
such  payments  are  tantamount  to  the 
practice  known  as  "input  dumping."  By  ' 
refusing  to  equate  the  IPRS  program  to  a 
duty  drawback  scheme  on  the  grounds 
that  the  law  allows  an  adjustment  only 
for  actual  duties  drawn  back,  TISCO 
alleges  that  the  Department  sticks  to  the 
letter  of  the  law  when  it  penaUzes  an 
exporter  and  departs  ftam  the  letter  of 
the  law  when  it  penalizes  the  importer. 
This,  claims  TISCO,  is  neither  objective 
nor  equitable. 
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Second.  TISCO  disputes  the 
Department's  explanation  that  IPRS 
payments  do  not  qualify  for  a  COS 
adjustment  because  such  payments  are 
associated  with  the  price  of  raw 
material  inputs  and  are  therefore  related 
exclusively  to  production  costs.  The 
Department's  explanation,  TISCO 
alleges,  ignores  both  the  facts  of  the 
case  and  prior  agency  policy.  TISCO 
argues  that  while  the  calculation  of  the 
amount  of  the  IPRS  payments  depends 
upon  the  cost  of  raw  materials,  these 
payments  are  a  "circumstance"  that 
occurs  only  when  pipe  is  sold  in  an 
export  market.  In  addition.  TISCO 
claims  that  nimierous  COS  adjustments 
are  related  to  differences  in  production 
costs.  For  example.  TISCO  cites  9  353.57 
of  Commerce  Regulations  to  support  its 
claim  that  adjustments  for  differences  in 
the  physical  characteristics  of  the 
merchandise  being  compared  are 
calculated  based  on  di^rences  in  raw 
material  and  labor  costs  (19  CFR  353.57), 
Similarly,  TISCO  points  to  9  353.55  of 
Commerce  Regulations,  stating  that  an 
adjustment  for  differences  in  quantities 
will  be  granted  if  such  differences 
reflect  savings  speciRcally  attributable 
to  the  production  of  the  different 
quantities  involved  (19  CFR  353.55). 
Finally,  TISCO  argues  that  the  9  353.56 
of  Commerce  Regulations  states  that 
"(i)n  deciding  what  is  a  reasonable 
allowance  for  any  differences  in 
circumstances  of  sale,  the  Secretary 
normally  will  consider  the  cost  of  such 
difference  to  the  producer  or  reseller" 
(19  CFR  353.56).  TISCO  asserts  that  the 
courts  have  speciHcally  ruled  that  the 
use  of  costs  to  measure  the  amount  of  a 
COS  adjustment  is  permissible  under 
the  law.  Smith-Corona  Group  v.  United 
States,  713  F.2d  1568  (Fed.  Cir.  1983); 
cert,  denied,  465  U.S.  1022  (1984).  TISCO 
urges  the  Department  specifically  to 
state  its  reasons- for  departing  from 
these  precedents  if  it  denies  the  COS 
adjust.-nents  for  IPRS. 

TISCO  also  takes  issue  with  the 
Department's  statement  in  the 
preliminary  results  that  it  is  improper  for 
policy  reasons  to  make  a  COS 
adjustment  for  IPRS  payments  because 
such  payments  are  tantamount  to  the 
practice  known  as  "input  dumping."  By  ' 
refusing  to  equate  the  IPRS  program  to  a 
duty  drawback  scheme  on  the  grounds 
that  the  law  allows  an  adjustment  only 
for  actual  duties  drawn  back,  TISCO 
alleges  that  the  Department  sticks  to  the 
letter  of  the  law  when  it  penalizes  an 
exporter  and  departs  from  the  letter  of 
the  law  when  it  penalizes  the  importer. 
This,  claims  TISCO,  is  neither  objective 
nor  equitable. 


Petitions  contradict  both  TISCO's 
assertion  that  the  Department  erred  in 
failing  to  explain  its  departure  from  its 
previous  broad  interpretation  of  the 
regulatory  language  regarding  COS 
adjustments,  and  TISCO's  view  that  the 
Department's  decision  to  deny  a  COS 
adjustment  for  IPRS  payments  is 
contrary  to  the  CFT's  decision  in 
Sawhill.  According  to  petitioners,  the 
Sawhill  decision  merely  reaffirmed  the 
Department's  discretion  to  make  COS 
adjustments  for  dual  pricing  systems. 
The  CIT  did  not  hold  that  the 
Department  was  required  to  make  such 
I  an  adjustment. 

I     Petitioners  hold  that  the  statute  and 
regulations  both  support  the 
Department's  new  position  on  IPRS. 
I  Although  the  examples  of  COS 
adjustments  given  in  the  legislative 
history  and  regulations  are  not  meant  to 
be  all-inclusive,  they  are  all  of  one  type. 
Each  of  the  examples  refers  to  a 
difference  in  selling  expenses. 
Petitioners  maintain  that  the  clear  intent 
of  Congress  was  to  allow  adjustments 
only  for  expenses  or  services  related  to 
selling  provided  in  one  market  but  not 
provided,  or  provided  differently,  in  the 
other  market. 

Petitioners  assert  that  section 
773(a)(4)  of  the  Act  provides  for  three 
specific  types  of  adjustments  for 
differences  in  cost  between  home- 
market  merchandise  and  merchandise 
sold  in  the  United  States:  (a)  Differences 
^  in  quantities;  (b)  other  differences  in 
circumstances  of  sales:  and  (c) 
differences  in  cost  of  production. 
Congress  intended  these  categories  to 
I  be  mutually  exclusive:  A  difference  in 
'  quantity  cannot  be  a  difference  in 
circumstances  of  sale,  nor  can  a 
difference  in  circumstances  of  sale  be  a 
difference  in  the  cost  of  production. 
Under  the  statutory  construction 
principle  of  ejusdem  generis,  petitioners 
hold.  COS  adjustments  should  not  be 
made  for  non-selling  expenses. 

While  the  Department  has  often 
interpreted  these  provisions  broadly,  it 
has  also  refused  to  treat  non-selling 
expenses  as  circumstances  of  sale  in  a 
number  of  cases.  Except  in  situations 
involving  dual  pricing  of  inputs, 
petitioners  claim  that  the  Department 
has  limited  itself,  or  has  been  limited  by 
the  courts,  to  applying  the  COS 
provision  to  (a)  items  specifically 
enumerated  9  353.56(a)  of  the 
regulations,  (b)  items  not  otherwise 
addressed  in  the  statute,  and  (c) 
distortions  in  FMV  caused  expressly  by 
the  Department's  methodology. 

Petitioners  also  support  the 
Department's  distinction  between  duty 
drawback  programs  and  the  IPRS 
scheme.  Petitioners  state  that  the 


desirability  of  duty  drawback  programs 
is  explicitly  recognized  in  article  VI 
paragraph  4  of  the  General  Agreement 
on  Tariffs  and  Trade  ("CATT")  l>ecause 
such  programs  further  the  GAIT'S  goal 
of  facilitating  and  expanding 
international  trade  by  at  least  partially 
nullifying  the  effect  of  restrictive  import 
duties  on  input  products.  A  drawback 
program  allows  a  country's  producers  of 
finished  goods  to  purchase  from  the 
most  efficient,  lowest-cost  international 
input  producers.  The  result  is  more 
efficient  production  and  greater 
international  trade  than  would 
otherwise  be  the  case. 

Petitioners  claim  that  neither  the 
GATT  nor  the  Antidumping  Code 
recognize  the  desirability  of  dual-pricing 
schemes  because  they  are  "drawback- 
like" only  from  the  point  of  view  of  the 
input  purchaser,  who  under  either 
program  is  given  the  opportunity  to  buy 
inputs  at  a  price  comparable  to  the 
competitive  world  market  price.  The 
fundamental  aim  of  dual-pricing 
schemes,  petitioners  assert,  is  to  hamper 
and  decrease,  rather  than  to  facilitate 
and  increase,  international  trade.  These 
schemes  aim  at  discouraging  the 
importation  of  lower-priced  foreign 
inputs  and  mitigating  the  effects  of  the 
import  barrier  on  industries  that 
incorporate  the  input  into  products 
destined  for  export  in  competitive 
markets.  Whereas  the  importation  of 
foreign  goods  is  an  indispensable 
element  in  a  duty  drawback  program, 
which  presupposes  the  importation  of 
foreign  inputs.  This  is  why.  petitioners 
state.  TISCO's  claim  that  the  IPRS 
program  operates  like  a  duty  drawback 
scheme,  for  which  the  statute  allows  an 
upward  adjustment  to  purchase  price,  is 
false. 

Department's  Position 

We  agree  with  petitioners,  and  have 
continued  to  disallow  a  COS  adjustment 
for  IPRS  payments  in  the  final  results  of 
these  administrative  reviews. 

While  we  agree  that  an  agency  must 
conform  itself  to  its  prior  decisions  or 
explain  its  reasons  for  departing 
therefrom,  we  have  fully  explained  our 
reasons  for  the  departure,  'the 
Department  has  publicly  announced,  on 
several  occasions,  that  it  was  re- 
examining its  policy  on  dual-pricing 
schemes  such  as  the  IPRS  and  solicited 
comments  (see.  e.g..  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Light-Walled  Welded 
Rectangular  Carbon  Steel  Tubing  from 
Taiwan;  58  FR  5388.  February  11. 1991). 
In  the  preliminary  results  of  the  instant 
reviews,  the  Department  explained  fully 
why  it  had  decided  to  disallow  the 
claimed  adjustment  for  the  IPRS.  A 


memorandum  explaining  the 
Department's  reasons  in  even  more 
detail  was  placed  in  the  public  record  of 
these  administrative  reviews. 
Furthermore,  the  parties  to  this  case 
were  put  on  notice  that  the  Department 
was  engaged  in  reexamination  of  its 
policy  on  dual  pricing  (see  Certain 
Welded  Carbon  Steel  Standard  Pipes 
and  Tubes  from  India:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  56  FR  26650. 
June  10. 1991).  Finally,  the  Sawhill 
decision  does  not  preclude  the 
Department  from  changing  its  position 
with  respect  to  the  IPRS  program, 
because  that  case  merely  held  that  the 
Department's  interpretation  of  the  COS 
adjustment  provision  was  reasonable. 
Sawhill  did  not  hold  that  another 
interpretation  would  not  be  reasonable. 

We  address,  in  turn,  each  of  TISCO's 
three  main  reasons  for  taking  issue  with 
the  Department's  decision  on  IPRS.  First, 
the  fact  that  IPRS  payments  were 
contingent  upon  exportation  of  the 
finished  product  is  not  a  sufficient  basis 
for  the  Department  to  make  a  COS 
adjustment.  Such  an  adjustment  can 
only  be  made  for  a  bona  fide 
circumstance  of  sale.  In  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Cyanuric  Acid  and  its 
Chlorinated  Derivatives  from  Japan 
Used  in  the  Swimming  Pool  Trade  (49 
FR  7424:  February  29. 1984,  the 
Department  listed  several  examples  of 
circumstances  of  sale  for  which 
adjustments  are  allowable,  adding  that 
"(i)n  each  of  these  examples,  the  seller 
is  conveying  to  the  purchaser  something 
of  value  in  addition  to  the  physical 
merchandise,  such  as  credit,  warranties, 
or  techical  assistance."  TISCO  has  not 
demonstrated  that,  by  receiving  IPRS 
payments,  it  is  providing  its  customers 
with  something  of  value  other  than  t}ie 
standard  pipe  subject  to  the  sales 
transaction.  The  Department  did  not 
find  that  the  price  differential  between 
sales  of  such  or  similar  merchandise 
was  "due  in  any  way  to  greater  direct 
selling  expanses  or  to  value  in  addition 
to  the  physical  article  itself  being 
conveyed  to  purchasers  in  the  higher- 
priced  market"  [Id.  at  7427).  Export 
rebates  such  as  IPRS  payments  convey 
nothing  to  the  purchaser  in  addition  to 
the  physical  product. 

Even  if  the  IPRS  were  a  bona  fide 
circumstance  of  sale,  the  fact  that  the 
payment  is  contingent  upon  exportation 
does  not  make  the  payment  directly 
related  to  sales.  In  Negev  Phosphates. 
Ltd.  V.  United  States.e99  F.  Supp.  938 
(1988).  the  err  upheld  the  Department's 
finding  in  Industrial  Phosphoric  Acid 
from  Israel;  Final  Determination  of  Sales 
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at  Less  Than  Fair  Value  (52  FR  25440; 
July  7, 1987)  that  payments  received  by 
an  Israeli  producer  under  the  Exchange 
Risk  Insurance  Scheme  ("EIS")  were  not 
directly  related  to  the  sales  under 
consideration,  because  EIS  payments 
did  not  necessarily  affect  the  price  of 
the  exported  product.  The  CTT 
recognized  the  Department's  distinction 
between  payments  which  are  direcdy 
related  to  a  sale  and  those  which  are 
only  tied  to  a  sale,  the  latter  category 
including  those  payments  which  are 
merely  predicated  upon  the  act  of 
exportation.  The  CITs  reasoning  applies 
in  this  case  a»  well,  because  the  effect  of 
the  EIS  scheme  is  the  same  as  that  of  the 
IPRS  in  that  the  producer  receives 
breaks  from  a  third  party  on  U.S.  sales 
that  it  does  not  receive  on  comparable 
home-market  sales.  By  changing  our 
treatment  of  IPRS  payments  in 
antidumping  proceedings,  the 
Department's  policy  is  now  consistent 
with  Industrial  Phosphoric  Acid  and 
Negev. 

Second,  we  disagree  that  COS 
adjustments  should  be  made  for 
differences  in  production  costs.  In  Spun 
Acrylic  Yam  from  Italy;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (50  FR  35849;  September  4, 1985), 
the  Department  noted  that  "adjustments 
for  circumstances  of  sate  are,  by 
definition,  limited  to  consideration  of  a 
seller's  mariceting  practices  and  are 
unaffected  by  conditions  affecting 
production."  In  the  instant  case,  IPRS 
payments  have  nothing  whatsoever  to 
do  with  TlSCO's  marketing  practices 
and  are  very  much  affected  by 
conditions  affecting  production,  most 
importantly  the  price  of  raw  material 
inputs. 

The  Department  concedes  that  its 
interpretation  of  the  term  "input 
dumping"  in  the  notice  of  preliminary 
results  is  open  to  debate.  The 
Department's  definition  of  input 
dumping,  however,  was  in  no  way 
material  to  its  decision  not  to  make  a 
COS  adjustment  for  the  IPRS. 

Rather,  in  reaching  its  decision,  the 
Department  focused,  in  addition  to  the 
reasons  stated  above,  on  the  fact  that  a 
dual  input  pricing  scheme  such  as  the 
IPRS  differs  fundamentally  from  duty 
drawback,  a  practice  which  the  GA'TT 
.  allows.  As  petitioners  have  correctly 
pointed  out,  the  IPRS  is  equivalent  to 
duty  drawback  only  from  the  point  of 
view  of  the  input  purchaser  (in  this  case, 
TISCO),  who  under  either  program  may 
buy  inputs  at  prices  comparable  to 
world  market  prices.  But  whereas  duty 
drawback,  by  nullifying  the  effect  of 
restrictive  import  duties  on  input 
products,  both  encourages  imports  that 


might  otherwise  not  have  occurred  and 
promotes  exports,  thereby  benefiting 
international  trade  in  two  different 
directions,  a  dual  input  pricing  program 
such  as  the  IPRS  mitigates  the  effects  of 
import  barriers  on  industries  that  would 
otherwise  incorporate  fbreign-sourced 
inputs  into  products  destined  for  export 
in  competitive  markets  and  discourages 
the  importation  of  lower-priced  inputs. 
TlSCO's  comparison  of  the  IPRS  to  duty 
drawback  is  therefore  completely 
inappropriate. 

For  all  of  the  foregoing  reasons,  the 
Department  has  not  made  a  COS 
adjustment  for  IPRS  pa3^ent8  received 
by  -nSCO. 

Comment  4 

TTSCO  contests  the  Department's 
preliminary  decision  not  to  make  a  COS 
adjustment  to  FMV  for  the  alleged  value 
of  the  'TATA"  trademark,  or 
"trademark  premium."  TISCO  claims 
that  the  Department  has  failed  to 
subject  TlSCO's  request  to  a  fair  and 
objective  examination  and  to  explain 
clearly  why  it  did  not  make  this 
adjustment.  TISCO  states  that  the 
verification  outline,  the  verification 
report  and  the  preliminary  results  all 
either  ignore  TlSCO's  claim  or  dismiss  it 
offhandedly. 

TISCO  also  takes  issue  with  the 
Department's  reasons  as  outlined  in  its 
memorandum  of  July  17, 1991 
(hereinafter  referred  to  as  "the 
memorandum").  In  that  memorandum, 
the  Department  cited  two  of  its  prior 
decisions  as  precedents  for  rejecting 
TlSCO's  claimed  trademark  adjustment 
Lightweight  Polyester  Filament  Fabric 
from  Japan;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (49  FR  472; 
January  4, 1984)  (hereinafter  referred  to 
as  "LPFF')  and  Color  Television 
Receivers  from  Korea;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (49  FR  7620;  March  1, 1984) 
(hereinafter  referred  to  as 
'Televisions").  TISCO  points  out  that  in 
LPFF  the  Department  explicidy  stated 
"(t)here  is  sufficient  evidence  of  a 
significant  effect  of  the  trademark  so  as 
to  distort  the  reliabihty  of  and  make 
arbitrary  any  comparison  •  *  *  winch 
ignores  this  fact."  For  this  reason,  the 
Department  concluded  it  would  be 
improper  to  include  the  trademarked 
sales  in  its  fair-value  comparisons. 
TISCO  wonders  why  the  Department 
did  not  follow  its  LPFF  precedent  and 
exclude  home-market  sales  of  IS  pipe 
from  its  fair-vedue  comparisons.  In 
addition,  TISCO  points  out  the 
Department  stated  in  Televisions  that: 

(T)o  the  extent  there  was  a  value  of  the 
trademark,  over  and  above  the  cost  of 


creating  the  trademark  recognition,  it  is  an 
intangible.  For  such  an  intangible,  a  company 
would  have  to  show  us  how  it  took  that 
intangible  into  account  in  setting  its  prices 
and  how  the  firm  quantified  the  value  at  that 
time  ttefore  we  would  grant  such  an 
adjuaunent. 

Id.  at  7627.  TISCO  claims  that  the 
Department  ignored  respondent's  ability 
to  demonstrate  how  it  took  the 
trademark  premium  into  account  in 
setting  its  prices  and  how  it  quantified 
said  premium  at  the  time  it  set  its  prices 
in  the  home  market.  TISCO  argues  that 
it  has  met  both  of  these  requirements  in 
this  case,  citing  information  provided  at 
verification  by  one  of  its  distributors 
and  data  generated  by  its  monthly 
monitoring  of  steel  market  prices  in 
India. 

If  the  Department  is  unwilling  either 
to  use  home-market  sales  of  ASTM  pipe 
in  its  price  comparisons,  or  to  make  a 
COS  adjustment  for  the  Tata  trademark 
premium,  then  TISCO  argues  that  the 
Department  should  use  home-market 
sales  of  IS  pipe  to  government 
customers,  which  TISCO  claims 
approximate  the  home-market  price 
without  the  trademark  premium  since 
the  government  of  India  purchases  pipe 
from  all  Indian  producers  regardless  of 
brand  or  trade  name. 

Petitioners  support  the  Department's 
preliminary  deciraon  not  to  make  a  COS 
adjustment  for  the  "trademark 
premium."  Petitioners  argue  that  the 
Department  was  correct  in  denying  the 
adjustment  on  policy  grounds,  and  that 
TISCO  failed  to  justify  or  properly 
quantify  the  adjustment 

From  the  policy  standpoint 
petitioners  point  to  the  Department's 
long-standing  policy  of  denying  COS 
adjustments  based  only  on  differences 
in  value  perceived  by  the  purchaser.  As 
the  Department  stated  in  a  1985  report 
to  Congress,  "(i)n  practice,  the 
Department  has  generally  found  it 
impractical  if  not  impossible  to  make 
adjustments  on  anything  but  a  cost 
basis"  (see.  Study  of  Antidumping 
Adjustments  Methodology  and 
Reconmiendations  for  Statutory  Change^ 
U.S.  Department  of  Commerce, 
November  1985,  hereinafter  referred  to 
as  "the  Study").  In  the  Study,  the 
Department  stated  that  "(w)hen  one 
leaves  the  well-defined  worid  of  cost- 
based  adjustments  and  enters  the  world 
of  value-based  adjustments,  one 
abandons  the  factual  for  the 
hypotheticaL"  The  Department  added 
that  "(elstimates  of  hypothetical  prices 
are  virtually  impossible  to  verify  in  any 
meaningful  sense.  Reasonable  people 
doing  independent  research  can  produce 
very  different  estimates.  By  comparison, 
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creating  the  trademark  recognition,  it  is  an 
intangible.  For  such  an  intangible,  a  company 
would  have  to  show  ua  how  it  took  that 
intangible  into  account  in  setting  its  prices 
and  how  the  finn  quantified  the  value  at  that 
time  before  we  would  grant  such  an 
adjuaunent. 

Id.  at  7627.  TISCO  claims  that  the 
Department  ignored  respondent's  ability 
to  demonstrate  how  it  took  the 
trademark  premium  into  account  in 
setting  its  prices  and  how  it  quantified 
said  premium  at  the  time  it  set  its  prices 
in  the  home  market.  TISCO  argues  that 
it  has  met  both  of  these  requirements  in 
this  case,  citing  information  provided  at 
verification  by  one  of  its  distributors 
and  data  generated  by  its  monthly 
monitoring  of  steel  market  prices  in 
India. 

If  the  Department  is  unwilling  either 
to  use  home-market  sales  of  ASTMpipe 
in  its  price  comparisons,  or  to  make  a 
COS  adjustment  for  the  Tata  trademark 
premium,  then  TISCO  argues  that  the 
Department  should  use  home-market 
sales  of  IS  pipe  to  government 
customers,  which  TISCO  claims 
approximate  the  home-market  price 
without  the  trademark  premium  since 
the  government  of  India  purchases  pipe 
from  all  Indian  producers  regardless  of 
brand  or  trade  name. 

Petitioners  support  the  Department's 
preliminary  deciraon  not  to  make  a  COS 
adjustment  for  the  "trademark 
premium."  Petitioners  argue  that  the 
Department  was  correct  in  denying  the 
adjustment  on  poUcy  grounds,  and  that 
TISCO  failed  to  justify  or  properly 
quantify  the  adjustment. 

From  the  poUcy  standpoint 
petitioners  point  to  the  Department's 
long-standing  poHcy  of  denying  COS 
adjustments  based  only  on  differences 
in  value  perceived  by  the  purchaser.  As 
the  Department  stated  in  a  1985  report 
to  Congress.  "(i)n  practice,  the 
Department  has  generally  found  it 
impractical  if  not  impossible  to  make 
adjustments  on  anything  but  a  cost 
basis"  (see.  Study  of  Antidumping 
Adjustments  Methodology  and 
Recommendations  for  Statutory  Change. 
U.S.  Department  of  Commerce. 
November  1985,  hereinafter  referred  to 
as  "the  Study"),  hi  the  Study,  the 
Department  stated  that  "(w)hen  one 
leaves  the  well-defined  worid  of  cost- 
based  adjustments  and  enters  the  world 
of  value-based  adjustments,  one 
abandons  the  factual  for  the 
hypodietical."  The  Department  added 
that  "(ejstimates  of  hypothetical  prices 
are  virtually  impossible  to  verify  in  any 
meaningful  sense.  Reasonable  people 
doing  independent  research  can  produce 
very  different  estimates.  By  comparison. 


the  verification  of  actual  cost  data 
required  in  making  cost-based 
adjustments,  although  at  times  difilcuh, 
is  a  relatively  straightforward 
procedure." 

Petitioners  assert  that  TISCO  never 
provided  evidence  or  argumentation 
suggesting  that  the  Department's 
reasoning  in  refusing  to  make  the 
claimed  adjustment  was  in  error.  Rather, 
TISCO  simply  states  that  the  law  and 
regulations  permit  the  Department  to 
make  value-based  COS  adjustments. 
Petitioners  claim  TISCO  never  provided 
an  evidentiary  basis  to  make  even 
minimally  credible  value-based 
adjustments.  TISCO  is  in  effect  arguing 
that  the  FMV  of  every  producer  subject 
to  investigation  must  be  the  FMV  of  the 
lowest-priced  home-maricet  producer. 
Petitioners  argue  there  is  no  support  in 
the  law  for  such  a  position. 

Even  if  the  Department  were  to 
conclude  that  a  trademark  adjustment 
could  be  warranted  in  certain 
circumstances,  petitioners  argue  that 
TISCO  has  not  followed  the  standard 
methodologies  that  are  followed  for  the 
valuation  of  trademarks  in,  for  instance, 
tax  law,  corporate  law,  and  trust  and 
estate  law.  TISCO,  they  claim,  made  no 
attempt  to  show  how  it  took  the 
trademark  value  into  account  in  setting 
prices,  or  how  it  carried  that  value  on  its 
books  as  an  intangible  asset.  Instead, 
petitioners  allege,  TISCO  created  its 
own  valuation  methodology  based  on 
the  proposition  that  the  value  of  its 
trademark  is  the  difference  between  the 
price  of  its  pipe  and  its  own  employees' 
hearsay  reports  of  the  pipe  prices  of  a 
competitor  of  its  choice.  Petitioners 
claim  this  methodology  completely  lacks 
economic,  accounting,  or  econometric 
support. 

Petitioners  assert  that  in  the  LPFF 
case  previously  referred  to,  the 
Department  initially  allowed  a  COS 
adjustment  for  the  Silmie-5  trademark 
based  on  its  understanding  that  the 
respondent  produced  and  sold  both 
trademarked  and  untrademarked 
habutae  (a  type  of  fabric)  to  the  sa.me 
class  of  customers  in  the  home  market 
During  verification,  however,  it  become 
apparent  that  the  respondent  did  not  sell 
untrademarked  habutae  and,  like 
TISCO,  used  as  a  benchmark  to  quantify 
the  adjustment  the  prices  at  which  a 
competitor  sold  a  very  similar  fabric  in 
Japan.  Consequently,  the  Department 
disallowed  the  adjustment,  noting  that: 

(I]n  the  absence  of  an  objective,  reliable 
benchmark  for  the  effect  of  the  trademark 
upon  the  value  of  the  merchandise,  we  did 
not  feel  able  to  make  the  requested 
adjustment 


(LPFF,  49  FR  480.  January  4. 1984). 
Petitioners  argue  that  the  same 
reasoning  applies  here.  Any  price 
differential  between  TISCO  and  its 
competitors  can  be  explained  at  least  in 
part  by  factors  unrelated  to  the  value  of 
the  Tata  trademark,  such  as  consistency 
in  quality,  reliability  in  performance, 
efficiency  in  distribution,  and  after-sale 
ser\ace.  Such  factors,  petitioners 
contend,  are  really  relevant  to 
"goodwill"  for  which  the  Department 
has  never  made  a  COS  adjustment 

Department's  Position 

We  agree  with  petitioners,  and  have 
not  made  a  COS  adjustment  to  FMV  for 
TISCO's  alleged  "trademark  premium" 
or  "goodwill."  Respondent  has  not 
provided  the  Department  with  credible 
information,  based  on  generally 
accepted  trademark  valuation 
techniques,  which  would  indicate  what 
portion,  if  any,  of  the  home-maiket  price 
is  due  to  the  alleged  trademark 
premium. 

Because  of  the  difficulty  of  objectively 
establishing  the  existence  and  exact 
amoimt  of  value-based,  as  opposed  to 
cost-based,  adjustments,  the  Department 
is  very  disinclined  to  make  such 
adjustments.  Even  if  the  Department 
were  to  make  such  an  adjustment 
however,  the  methodology  used  to 
quantify  the  adjustment  would  have  to 
be  based  upon  a  generally  accepted 
method  for  valuing  it  and  there  would 
have  to  be  ample,  verifiable  data 
estabUshing  the  size  of  the  requested 
adjustment  under  that  methodology. 

Respondent  has  provided  several 
citations  which  allegedly  discuss 
various  accounting  methods  for 
calculating  goodwill  or  trademark 
premiums  associated  with  a  product 
TISCO,  however,  has  not  followed  any 
of  the  valuation  methodologies  generally 
accepted  in  corporate,  tax,  and  estate 
law  to  determine  the  value  of  its  alleged 
trademark  premium.  Instead,  TISCO 
relied  on  fragmentary,  selective,  and 
self-serving  estimates  made  by  its  own 
staff  and  a  distributor  of  TISCO's  own 
choosing  as  to  alleged  price  differences 
between  its  product  and  a  competitor's 
product.  Even  if  TISCO  had  followed 
generally  accepted  trademark  valuation 
procedures,  however,  the  Department 
still  doubts,  to  paraphrase  its  reasoning 
in  LPFF,  that  price  differentials  are 
reliable  as  a  benchmark  for  purposes  of 
determining  the  value  of  a  trademark, 
since  any  number  of  factors  could 
explain  why  one  manufacturer's  prices 
for  standard  pipe  are  different  from 
those  of  another  manufacturer.  As  in 
LPFF,  the  absence  of  an  objective, 
reliable  benchmark  for  the  effect  of  the 
trademaik  upon  the  value  of  the 


merchandise  precludes  us  from  making 
the  requested  adjustment. 

In  sum.  TISCO  has  provided  some 
information  showing  diat  the  prices  it 
charges  for  pipe  and  tube  are  higher 
than  the  prices  charged  by  its 
competitors  for  comparable  products. 
There  are  any  number  of  factors  that 
affect  the  price  charged  for  a  product 
such  as  the  relationship  between  buyer 
and  seller,  service,  location,  etc.  TISCO 
has  not  provided  sufficient  evidence  nor 
has  it  proved  what  portion  of  the 
differential  between  their  home-market 
prices  and  their  competitors'  prices  is 
attributable  to  the  trademark  premium, 
let  alone  quantified  any  such  premium 
precisely.  Section  353.56  of  Commerce 
Regulations  state  that  the  Secretary  will 
make  a  COS  adjustment  if  "(t)he 
Secretary  is  satisfied  that  the  amount  of 
any  price  differential  (between  United 
States  price  and  FMV)  is  wholly  or 
partially  due  to  such  differences."  In 
TISCO's  case,  the  regulatory 
requirement  has  not  been  met 

Comment  5 

TISCO  argues  the  Department  acted 
improperly  in  failing  to  deduct 
movement  charges  for  inland  freight 
from  both  purchase  price  and  foreign 
market  value  and  to  explain  its  reasons 
for  not  making  such  a  deduction. 

With  respect  to  its  home — market 
ft-eight  costs,  TISCO  claims  the 
Department  should  accept  TISCO's  full 
calculation  of  freight  costs,  which 
includes  both  pre-and  post-sale  freight 
costs,  in  connection  with  its  ex- 
warehouse  sales  to  wholesalers  and 
distributors.  Prior  to  verification,  in 
response  to  an  argument  advanced  by 
petitioners,  TISCO  asserts  it  submitted 
an  alternative  calculation  of  freight 
costs  for  those  sales  in  the  event  the 
Department  was  unwilling  to  include 
pre-sale  freight  costs  in  the  movement 
charges,  and  that  this  alternative 
calculation  was  verified.  By  submitting 
this  alternative  calculation,  TISCO 
claims  it  was  simply  acknowledging  the 
existence  of  a  legal  debate  on  this  issue 
and  should  not  be  penalized  for 
submitting  this  alternative  calculation. 

Petitioners  respond  that  the 
Department  was  correct  in  not 
deducting  foreign  inland  freight  since, 
by  TISCO's  own  admission,  the  inland 
freight  figures  the  respondent  submitted 
prior  to  verification  were  incorrect  and 
the  revised  inland  freight  figures  were 
included  in  the  post-verification 
responses  of  January  15, 1991,  which  the 
Department  rejected  as  being  untimely. 
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Department  s  Position 

We  agree  with  respondent.  In  recent 
cases  the  Department  has  deducted  both 
pre-  and  post-sale  inland  freight  charges 
from  United  States  price  (hereinafter 
referred  to  as  "USP")  and  FMV. 
Therefore,  we  have  used  TISCO's 
original  inland  freight  figures  for 
purposes  of  these  final  results. 

In  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Gray  Portland 
Cement  and  Clinker  from  Mexico,  the 
Department  departed  from  its  prior 
practice  and  deducted  pre-sale  inland 
freight  from  USP  in  order  to  ensure  an 
"apples-to-apples"  comparison  (55  FR 
29244:  July  18. 1990).  Because  this  ex- 
factory  approach  results  in  much  fairer 
comparisons  at  comparable  points  in  the 
chain  of  commerce,  the  Department  has 
continued  to  follow  the  new  approach  in 
later  administrative  decisions  (see,  e.g.. 
Television  Receivers.  Monochrome  and 
Color,  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews:  55  FR  35916,  September  4. 1990 
(treating  inland  freight  as  a  movement 
expense  and  deducting  from  both  United 
States  price  and  FMV  to  ensure  an 
"apples-to-apples"  comparison):  Red 
Raspberries  from  Canada:  Final  Results 
and  Termination  in  Part  of  Antidumping 
Duty  Administrative  Reviews:  56  FR  677, 
January  8. 1991  (finding  that  a  fair  price- 
to-price  comparison  requires  that  FMV. 
like  USP.  be  based  on  an  ex-factory 
price):  Tapered  Roller  Bearings.  Four 
inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review;  56  FR 
26054,  June  6, 1991  (stating  that  the 
Department  does  not  distinguish 
between  pre-sale  and  post-sale 
movement  charges  when  calculating  an 
ex-factory  price  in  order  to  ensure  an 
"apples-to-apples"  comparison)). 

Therefore,  the  issue  of  whether 
TISCO's  alternate  inland  freight 
calculation,  which  it  submitted  at 
verification,  is  acceptable  need  not  be 
addressed. 

Comment  6 

TISCO  argues  that  the  Department's 
return  of  its  post-verification 
que.stionnaire  responses  and  use  of  its 
pre-verification  questionnaire  responses 
as  best  information  otherwise  available 
("BIA")  pursuant  to  section  776(c)  of  the 
Act  is  unjustified. 

TISCO  disagrees  with  the 
Department's  view  that  the  quantity  of 
unreported  U.S.  sales  transactions  was 
substantial.  In  fact,  TISCO  contends, 
such  omissions  were  minimal  (1.4 
percent  of  total  U.S.  sales  in  the  1987- 
1988  review  period  and  1.7  percent  in 


the  198ft-1989  review  period).  TISCO 
also  claims  it  notified  the  Department  of 
these  omitted  sales  prior  to  the 
verification. 

In  addition,  TISCO  claims  that  the 
Department  routinely  accepts  revisions 
to  sales  listings  prior  to,  during,  and 
after  verification.  Respondent  quotes  the 
Department's  own  regulations  stating 
that  "(t)he  Department  often  permits  a 
respondent  to  correct  a  deficiency 
during  the  verification  process, 
depending  on  the  nature  and  scope  of 
the  deficiency."  (See  Department  of 
Commerce;  International  Trade 
Administration;  19  CFR  Part  353: 
Antidumping  Duties;  Final  Rule:  54  FR 
12742;  March  28. 1989:  Department's 
Position  to  Comment  on  S  353.37  at 
12766).  TISCO  points  out  that  in  Color 
Television  Receivers.  Except  Video 
Monitors,  from  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31378:  July  10. 1991).  the 
Department  allowed  a  respondent, 
during  and  after  verification,  to  revise 
its  response  in  almost  every  respect,  and 
resubmit  revised  sales  listings  with  large 
quantities  of  sales  that  were  omitted  in 
the  company's  pre-verification 
submissions.  According  to  TISCO.  the 
Department's  acceptance  of  revisions 
during  and  after  verification  depends  on 
whether: 

•  The  Department  is  able  to  examine 
and  verify  the  revisions: 

•  The  revisions  were  submitted  prior 
to  the  Department's  preliminary  results; 

•  The  revisions  evince  an  effort  by 
the  respondent  to  conceal  information 
that  has  an  adverse  effect  on  the 
Department's  margin  calculations; 

•  The  respondent  notified  the 
Department  of  the  omissions  prior  to 
verification,  instead  of  the  Department 
discovering  the  omissions  during  the 
verification; 

•  The  revisions  were  so  numerous 
that  they  prevented  the  Department 
from  conducting  the  verification;  and 

•  The  respondent  is  able  to  explain 
how  the  revisions  relate  to  the  originally 
submitted  data. 

TISCO  contends  that  (a)  the  Department 
was  able  to  examine  and  verify  the 
revisions  to  its  responses,  (b)  the 
revisions  were  submitted  prior  to  the 
preliminary  results,  (c)  the  revised 
information  has  no  effect  on  the  margin 
calculations,  (d)  TISCO  discovered  the 
omissions  during  verification,  (e)  the 
revisions  did  not  prevent  verification, 
and  (f)  the  revisions  were  entirely 
related  to  the  information  originally 
submitted.  TISCO  argues  that  the 
Departments  memorandum  explaining 
the  reasons  for  returning  TISCO's  post- 


verification  submissions  was  both 
incomplete  and  unfair. 

Petitioners  respond  that  the 
Department's  decision  to  reject  TISCO's 
post-verification  submissions  is  correct 
when  viewed  in  the  context  of  the  entire 
administrative  record.  Petitioners  argue 
that,  from  the  beginning  of  these 
administrative  reviews.  TISCO  has 
deliberately  impeded  the  Department's 
ability  to  carry  out  the  proceedings 
expeditiously  and  fairly.  Although 
TISCO  was  informed  in  the  original 
questionnaire  to  report  all  sales  of  the 
merchandise  under  consideration,  and 
warned  not  to  make  a  results  as  to 
which  sales  to  report  without  consulting 
the  Department.  TISCO  initially 
reported  home-market  sales  of  ASTM 
pipe  only.  After  the  Department  asked 
TISCO.  in  a  supplemental  questionnaire, 
to  provide  a  list  of  all  home-market 
sales  of  such  or  similar  merchandise, 
and  repeated  its  warning  to  respondent 
not  to  make  a  decision  as  to  which  sales 
were  "such"  and  which  sales  were 
"similar"  without  consulting  the 
Department.  TISCO's  revised  response 
provided  only  home-market  sales  of  IS 
pipe  to  Indian  government  agencies, 
which  constitute  but  a  tiny  fraction  of 
TISCO's  home-market  sales  of  IS  pipe 
and  are  made  at  below-market  prices 
set  by  the  government  of  India  itself.  At 
that  point,  which  was  well  over  a  year 
and  a  half  after  the  initiation  of  the 
1987-1988  administrative  review, 
petitioners  argue  that  the  Department 
would  have  been  justified  in  issuing 
preliminary  results  based  on  petitioner's 
BIA.  Instead,  in  response  to  a  request  by 
TISCO,  the  Department  gave  TISCO 
another  chance  to  provide  a  full  and 
complete  set  of  responses.  TISCO 
provided  what  it  claimed  were  full  and 
complete  responses  in  June  1990  (for  the 
1987-1988  review)  and  July  1990  (for  the 
1988-1989  review).  The  Department  sent 
supplemental  questionnaires  in  October 
1990  outlining  the  shortcomings  of  those 
submissions,  to  which  TISCO  replied 
later  in  that  month.  TISCO  amended  its 
1987-1988  responses  once  more  in 
November  1990.  when  it  provided 
additional  information  on  certain  home- 
market  sales.  Finally,  on  December  7. 
1990,  TISCO  notified  the  Department 
that  additional  U.S.  sales  had  been 
discovered,  a  complete  list  of  which  was 
not  provided  to  the  Department  until  the 
arrival  in  Calcutta  of  the  verifying 
officials  on  December  12. 1990.  These 
data  included  substantial  amounts  of 
newly  discovered  U.S.  sales  and  the  re- 
characterization of  home-market  sales 
of  IS  pipe.  During  the  verification, 
petitioners  point  out,  the  Department 
discovered  there  were  yet  more 
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verification  submissions  was  both 
incomplete  and  unfair. 

Petitioners  respond  that  the 
Department's  decision  to  reject  TISCO's 
post-verification  submissions  is  correct 
when  viewed  in  the  context  of  the  entire 
administrative  record.  Petitioners  argue 
that,  from  the  beginning  of  these 
administrative  reviews.  TISCO  has 
deliberately  impeded  the  Department's 
ability  to  carry  out  the  proceedings 
expeditiously  and  fairly.  Although 
TISCO  was  informed  in  the  original 
questionnaire  to  report  all  sales  of  the 
merchandise  under  consideration,  and 
warned  not  to  make  a  results  as  to 
which  sales  to  report  without  consulting 
the  Department.  TISCO  initially 
reported  home-market  sales  of  ASTM 
pipe  only.  After  the  Department  asked 
TISCO.  in  a  supplemental  questionnaire, 
to  provide  a  list  of  all  home-market 
sales  of  such  or  similar  merchandise, 
and  repeated  its  warning  to  respondent 
not  to  make  a  decision  as  to  which  sales 
were  "such"  and  which  sales  were 
"similar"  without  consulting  the 
Department.  TISCO's  revised  response 
provided  only  home-market  sales  of  IS 
pipe  to  Indian  government  agencies, 
which  constitute  but  a  tiny  fraction  of 
TISCO's  home-market  sales  of  IS  pipe 
and  are  made  at  below-market  prices 
set  by  the  government  of  India  itself.  At 
that  point,  which  was  well  over  a  year 
and  a  half  after  the  initiation  of  the 
1987-1988  administrative  review, 
petitioners  argue  that  the  Department 
would  have  been  justified  in  issuing 
preliminary  results  based  on  petitioner's 
BIA.  Instead,  in  response  to  a  request  by 
TISCO,  the  Department  gave  TISCO 
another  chance  to  provide  a  full  and 
complete  set  of  responses.  TISCO 
provided  what  it  claimed  were  full  and 
complete  responses  in  June  1990  (for  the 
1987-1988  review)  and  July  1990  (for  the 
1988-1989  review).  The  Department  sent 
supplemental  questionnaires  in  October 
1990  outlining  the  shortcomings  of  those 
submissions,  to  which  TISCO  replied 
later  in  that  month.  TISCO  amended  its 
1987-1988  responses  once  more  in 
November  1990.  when  it  provided 
additional  information  on  certain  home- 
market  sales.  Finally,  on  December  7. 
1990,  TISCO  notified  the  Department 
that  additional  U.S.  sales  had  been 
discovered,  a  complete  list  of  which  was 
not  provided  to  the  Department  until  the 
arrival  in  Calcutta  of  the  verifying 
officials  on  December  12. 1990.  These 
data  included  substantial  amounts  of 
newly  discovered  U.S.  sales  and  the  re- 
characterization of  home-market  sales 
of  IS  pipe.  During  the  verification, 
petitioners  point  out,  the  Department 
discovered  there  were  yet  more 


unreported  home-market  sales  of  similar 
merchandise,  due  to  the  fact  that  TISCO, 
once  again  making  a  decision  on  its  own 
as  to  what  constituted  such  or  similar 
merchandise,  had  omitted  to  report  sales 
of  electric-resistance  welded  ("ERW") 
pipe,  which  is  within  the  scope  of  the 
antidumping  duty  order. 

Petitioners  argue  that  this  situation  is 
remarkably  similar  to  that  described  in 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Light-Walled  Welded 
Rectangular  Carbon  Steel  Tubing  from 
Argentina  (54  FR  13913;  April  6. 1989). 
where  the  respondent  submitted  a 
revised  response  supplementing  and 
correcting  earlier  submissions  less  than 
a  week  before  verification.  During  the 
verification,  as  in  the  instant  case,  the 
Department  discovered  additional 
unreported  sales  that  had  occurred 
because  the  respondent  had  made  its 
own  results  as  to  which  sales  ought  to 
be  reported.  The  new  information  was 
verified,  but,  as  'n  the  instant  case,  only 
after  the  verifying  officers  had  warned 
the  respondent  that  the  Department 
might  not  accept  such  a  massive 
revision.  Subsequent  to  the  verification, 
the  Department  rejected  another  revised 
response  incorporating  all  the  changes 
found  prior  to  and  during  the 
verification.  In  its  final  results,  the 
Department,  in  accordance  with  section 
776(c)  of  the  Act,  used  the  best 
information  otherwise  available,  and 
noted  that: 

The  untimely  submission  of  key 
information  only  days  before,  during,  and 
after  the  verification  precluded  the 
Department  from  conducting  a  reasonable 
and  thorough  analysis  of  this  information 
prior  to  the  verification,  just  as  petitioners 
were  unable  to  comment  on  the  new 
responses.  Because  the  recalculations  and 
revisions  carried  out  at  verification 
substantially  exceeded  any  methodological 
problems  and  mathematical  errors  that  are 
commonly  found,  the  Department  cannot 
properly  base  its  determination  on  the 
information  submitted  during  and  after 
verification  by  the  respondent.  It  is  the 
responsibility  of  respondents  to  provide  an 
accuraie  and  complete  response  prior  to  the 
preliminary  determination  and  verification  so 
that  the  Department  may  fully  analyze  the 
response  and  other  parties  may  comment  on 
it.  the  purpose  of  verification  is  to  estabUsh 
the  accuracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 
requirements  of  the  Department 

Id.  At  13915.  Petitioners  argue  that 
TISCO's  habit  of  disclosing  information 
ever  more  detrimental  to  itself  in  bits 
and  pieces  over  an  extended  period  of 
time  "reveals  a  consistent  pattern  of 
unresponsive,  insufficient,  and  untimely 
submissions  to  repeated  attempts  by 
Commerce  to  elicit  information  pertinent 
to  the  underlying  reviews"  (see  Ansaldo 


Componenti  S.pA.  v.  United  States,  628 
F.  Supp.  198.  Q.  Infl  Trade  1986). 
Petitioners  argue  that  TISCO  has  offered 
no  compelling  reason  why  the 
Department  should  deviate  from  its 
practice  and  accept  TISCO's  post- 
verification  responses. 

Department's  Position 

We  agree  with  petitioners  that  our 
decision  to  reject  TISCO's  post- 
verification  responses  was  consistent 
with  the  Department's  past  practice  and 
in  accordance  with  our  regulations. 
Given  the  extremely  long  span  of  time 
and  the  multiple  opportunities  that 
TISCO  was  afforded  to  provide  the 
Department  with  complete  and  accurate 
responses,  the  Department  had  every 
right  to  expect,  at  verification,  that 
TISCO's  books  and  records  would 
corroborate  those  responses.  Such  was 
not  the  case.  Instead,  the  verifying 
officials  were  presented  with  substantial 
amounts  of  new  information  that  they 
had  not  time  to  evaluate  and  analyze. 
The  verification  report  shows  that  the 
quantity  (in  tons)  of  TISCO's  unreported 
sales  which  were  discovered  at 
verification  accounted  for  a  much  higher 
percentage  of  TISCO's  sales  (measured 
in  tonnage)  than  TISCO  has  stated  in  its 
briefs.  TISCO  in  fact  has  not  specified 
how  it  calculated  the  very  low 
percentages  of  unreported  sales  it  has 
advanced  in  its  briefs.  Therefore,  we 
have  continued  to  base  the  final  results 
of  the  instant  reviews  on  information 
TISCO  submitted  prior  to  verification, 
for  U.S.  sales  reported  in  a  timely 
fashion,  and  on  petitioners'  BIA  for  the 
unreported  U.S.  sales. 

Comment  7 

In  the  event  that  the  Department 
persists  in  using  BIA  as  a  surrogate  for 
the  unreported  U.S.  sales,  the 
Department  should  not  rely  on 
petitioner's  methodology,  which  TISCO 
describes  as  "crude."  Rather,  the 
Department  should  use  the  weighted- 
average  dumping  margin  calculated  for 
the  balance  of  TISCO's  U.S.  sales  as  a 
surrogate  for  TISCO's  unreported  U.S. 
sales.  If  the  Department  insists  on  using 
TISCO's  company-wide  statistics  to 
calculate  USP,  it  must  refine  petitioner's 
calculations  in  several  important 
respects. 

First,  rather  than  using  unverified 
volume  and  value  of  sales  figures  from 
TISCO's  annual  reports.  TISCO  argues 
the  Department  should  use  the  figures 
reported  in  TISCO's  submission. 
Second,  TISCO  points  out  that  the 
Department's  BIA  calculations  do  not 
take  into  account  rebates,  discounts, 
and  commissions  paid  in  the  home 
market.  TISCO  claims  that  its  annual 


reports  provide  this  information  under 
the  heading  of  "operating  expenses." 
which  should  be  deducted  from  annual 
turnover.  Third,  the  Department's  BIA 
calculations  do  not  reflect  freight 
charges,  which  can  vary  substantially 
between  the  home  and  export  markets. 
TISCO  requests  that  the  Department 
reduce  USP  by  the  per-unit  freight 
charges  in  rupees  it  reported  it  its 
submission.  Likewise.  TISCO  requests 
the  Department  make  an  adjustment  to 
the  USP  used  in  its  BIA  calculation  for 
differences  in  packing  charges  between 
the  two  markets.  Fourth.  TISCO  alleges 
that  the  Department's  BIA  estimate 
penalizes  it  twice  for  the  IPRS  payments 
received  in  connection  with  its  export 
sales  since  it  does  not  reduce  total 
home-market  revenues  by  the  amount  of 
these  payments  and  fails  to  add  a  per- 
ton  adjustment  for  IPRS  payments  to 
USP.  Finally,  the  Department  must 
increase  USP  for  various  indirect  tax 
and  import  duty  exemptions  or  rebates 
TISCO  received  by  reason  of  the 
exportation  of  the  merchandise. 
Petitioners  respond  that,  if  the 
Department  were  to  modify  its  BIA 
calculations  as  suggested  by  TISCO,  it 
would  simply  restore  the  status  quo  ante 
November  1990.  before  the  untimely 
revisions  were  submitted.  This  choice, 
petitioners  claim,  would  only  make  the 
Department's  job  harder  in  future 
proceedings  by  encouraging  the 
"dilatory"  tactics  employed  by  TISCO  in 
these  reviews. 

Department's  Position 

We  agree  with  petitioners.  By 
requesting  that  the  Department  use 
TISCO's  reported  figures  for  a  series  of 
adjustments  and  movement  charges, 
TISCO  is  really  arguing  that  the 
Department  not  resort  to  BIA  at  all. 
Honoring  such  a  request  would  defeat 
the  intent  of  Congress  when  it  inserted 
the  BLA  clause  into  the  Trade 
Agreements  Act  of  1979,  which  became 
section  776(c)  of  the  Act.  Therefore,  for 
purposes  of  these  final  results,  we  have 
continued  to  apply  petitioners'  BIA  to 
the  unreported  U.S.  sales. 

Comment  8 

TISCO  objects  to  the  Department's 
decision  to  expunge  from  the  record  of 
these  proceedings  certain  verification 
exhibits  submitted  as  attachments  to 
TISCO's  earlier  letter  of  January  15. 
1991.  These  exhibits  pertained  to 
TISCO's  home-market  sales  of  ASTM 
pipe  and  to  its  claimed  trademark 
adjustment.  TISCO  claims  that  these 
exhibits  would  have  shown  that  ASTM 
pipe  was  advertised  in  India  and  that  a 
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COS  adjustment  was  warranted  for 
TISCO's  alleged  trademark  premium. 

Department's  Position 

Neither  the  Act  nor  the  Department's 
regulations  in  any  way  oblige  the 
Department  to  enter  verification  exhibits 
into  the  record  of  a  proceeding.  Indeed, 
the  Act  and  the  regiilations  are  totally 
silent  with  respect  to  verification 
exhibits.  The  practice  of  collecting 
verification  exhibits  evolved  for  the 
administrative  convenience  of  case 
analysis  writing  verification  reports  at  a 
considerable  distance  of  both  time  and 
space  from  the  verification.  Verifying 
officials  have  discretion  as  to  whether 
or  not  to  bring  back  verification 
exhibits,  and  as  to  which  exhibits  they 
do  bring  back  out  of  the  hundreds,  if  not 
thousands,  of  pages  of  documents  that 
are  typically  examined  during  a 
verification.  In  this  case,  the  verifying 
officials  exercised  proper  discretion  in 
not  bringing  back  exhibits  which  had 
either  already  been  submitted  on  the 
record  (in  the  case  of  advertising)  or 
were  inconclusive.  The  verification 
report  describes  in  great  detail  the  two 
methodologies  TISCO  used  in 
calculating  the  alleged  trademark 
premium. 

Comment  9 

Petitioners  concur  with  the 
Department's  preliminary  decision  to 
allow  an  adjustment  claimed  by  TISCO 
for  differences  in  the  physical 
characteristics  of  the  merchandise 
("diffmer")  based  on  the  costs  of 
galvanizing,  threading,  and  coupling  IS 
pipe  (hereinafter  referred  to  as  "the  first 
diffmer").  and  to  disallow  the  diffmer 
claimed  by  TISCO  between  ASTM  and 
IS  pipe  (hereinafter  referred  to  as  "the 
second  diffmer"). 

Petitioners  criticize  the  methodology 
used  by  TISCO  to  calculate  the  second 
diffmer  because  it  takes  into  account 
only  two  dimensions — length  and 
circumference  of  the  pipe — and  ignores 
the  third  dimension,  which  is  the 
thickness  of  the  zinc  coating  applied  to 
galvanized  pipe.  Because  ASTM 
specifications  call  for  a  thicker  zinc 
coating  than  do  the  IS  specifications, 
petitioners  assert  that  galvanizing 
ASTM  pipe  consumes  more  zinc  per  ton 
of  pipe  than  galvanizing  IS  pipe. 
Petitioners  cite  the  verification  report, 
which  stated  that  "(i)f  the  calculation  of 
differences  in  cost  of  production  were  to 
be  based  on  actual  consumption  of  zinc, 
it  would  result  in  an  upward  adjustment 
to  foreign  market  value,  rather  than  a 
downward  one  as  claimed  by  TISCO." 

Given  the  evidence  on  the  record, 
petitioners  suggest  that  the  Department 
use  the  best  information  otherwise 


available  to  calculate  the  actual 
differences  in  zinc  usage  between 
ASTM  and  IS  pipe,  offsetting  the 
documented  differences  in  coil  costs  and 
labor  costs,  and  adding  the  extra 
galvanizing  cost  to  the  home-market 
price. 

TISCO  replies  that  petitioners* 
suggestion  is  inappropriate,  since  the 
Department  has  already  rejected  the 
entire  adjustment  because  of  a 
disagreement  on  the  methodology  used 
in  calculating  galvanization  costs. 
Because  this  is  not  a  situation  where  the 
respondent  was  uncooperative  or 
falsified  information,  TISCO  argues  that 
the  use  of  BIA  more  adverse  than  that 
used  in  the  preliminary  results  is 
unwarranted  in  this  case. 

Department's  Position 

We  agree  with  respondent.  As 
petitioners  have  stated,  the  second 
diffmer  claimed  by  TISCO  for 
differences  between  galvanized  ASTM 
and  IS  pipe  was  based  on  the  surface 
area  coated  with  zinc.  In  the  verification 
report,  the  Department  noted  that 
TISCO's  calculation  of  the  second 
diffmer  failed  to  take  into  account  the 
thickness  of  the  coating.  The 
Department  did  not  prescribe  the 
methodology  that  TISCO  should  use  in 
its  diffmer  calculation,  but  rather  merely 
noted  the  omission  in  TISCO's 
calculation.  Because  the  Department 
rejected  the  second  diffmer  in  full  on 
account  of  this  methodological  flaw,  we 
see  no  need  to  recalculate  that  diffmer 
based  on  any  methodology  different 
from  that  proposed  by  TISCO. 

Comment  10 

Petitioners  argue  that  the  Department 
erred  in  not  making  a  COS  adjustment 
for  credit  expenses,  since  the  record 
shows  that  TISCO  submitted 
information  on  credit  expenses  incurred 
on  sales  to  the  United  States  and 
claimed  it  incurred  no  such  expenses  on 
home-market  sales  to  distributors. 

Department 's  Position 

We  agree  with  petitioners,  and  have 
corrected  this  ministerial  error  in 
calculating  the  final  results  of  these 
reviews. 

Comment  11 

Petitioners  understand  that  in  March 
1991.  the  Department  changed  its 
previous  practice  of  calculating  one  "all 
other"  cash  deposit  rate  for  exporters 
that  were  shipping  at  the  time  of  the 
original  investigation  and  to  calculate 
another  rate  for  new  shippers  based  on 
the  weighted  average  of  the  rates  for  all 
respondents  in  the  most  recent  segment 
of  a  proceeding.  TISCO  also 


understands  that  the  Department's  new 
policy  is  to  apply  only  one  rate  to  "all 
other"  shippers,  that  rate  being  equal  to 
the  highest  rate  calculated  for  any 
individual  shipper  in  the  most  recently 
completed  segment  of  a  proceeding. 

Petitioners  claim  that  the  retroactive 
application  to  ongoing  administrative 
reviews  of  this  new  policy  is  improper, 
since  it  materially  affects  the  rights  of 
parties  without  their  knowledge  and 
without  their  having  had  an  opportunity 
to  comment  on  this  change. 

If  the  Department  is  to  apply  this 
policy  in  the  final  results  of  this  review, 
petitioners  request  that  the  Department 
should  base  the  "all  other"  cash  deposit 
rate  on  TISCO's  rate,  since  TISCO  is  the 
only  company  subject  to  the  1988-1989 
review,  which  is  the  most  recently 
completed  segment  of  this  proceeding. 
Petitioners  argue  that  the  fact  that 
TISCO's  rate  may  be  based  partly  on 
BIA  is  irrelevant,  since  the  Department 
has  long  included  in  its  "all  other" 
calculations  the  margins  determined  for 
companies  based  on  BIA,  a  policy 
sanctioned  by  the  CIT  in  Serampore 
Industries  Pvt.  Ltd.  v.  United  States.  696 
F.  Supp.  665  (Ct.  Infl  Trade  1988). 

Department's  Position 

We  disagree  with  petitioners  that  the 
Department's  recent  change  in  practice 
concerning  the  calculation  of  "all  other" 
and  "new  shippers"  rates  in 
administrative  reviews  in  any  way 
denied  interested  parties  the 
opportunity  to  comment  on  this  change 
in  practice. 

There  is  no  reference  in  the  statute  or 
regulations  concerning  the  method  of 
calculating  an  "all  other"  or  "new 
shippers"  rate.  This  practice  had  simply 
evolved  through  the  publication  of 
notices.  We  provided  an  opportunity  for 
interested  parties  to  comment  on  this 
change  in  practice  through  the  normal 
comment  procedure  following  the 
publication  of  the  notice  of  preliminary 
results. 

Prior  to  March  8, 1991.  the 
Department's  practice  in  administrative 
reviews  was  to  assign  a  "new  shippers" 
rate  for  deposit  of  estimated 
antidumping  duties  by  those  firms  who 
begin  to  export  to  the  United  States  after 
the  last  day  of  the  period  reviewed, 
based  on  the  highest  duty  deposit  rate 
calculated  [i.e.,  not  based  on  best 
information  otherwise  available,  or 
"BIA")  for  any  respondent  in  the  most 
recent  segment  of  a  proceeding.  The  U.S. 
Customs  Service  informed  the 
Department  that  it  did  not  have  the 
means  to  determine  when  a  given 
exporter's  first  shipment  occurred. 
Therefore,  the  previous  practice  could 
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understands  that  the  Department's  new 
policy  is  to  apply  only  one  rate  to  "all 
other"  shippers,  that  rate  being  equal  to 
the  highest  rate  calculated  for  any 
individual  shipper  in  the  most  recently 
completed  segment  of  a  proceeding. 

Petitioners  claim  that  the  retroactive 
application  to  ongoing  administrative 
reviews  of  this  new  policy  is  improper, 
since  it  materially  affects  the  rights  of 
parties  without  their  knowledge  and 
without  their  having  had  an  opportunity 
to  comment  on  this  change. 

If  the  Department  is  to  apply  this 
policy  in  the  final  results  of  this  review, 
petitioners  request  that  the  Department 
should  base  the  "all  other"  cash  deposit 
rate  on  TISCO's  rate,  since  TISCO  is  the 
only  company  subject  to  the  1988-1989 
review,  which  is  the  most  recently 
completed  segment  of  this  proceeding. 
Petitioners  argue  that  the  fact  that 
TISCO's  rate  may  be  based  partly  on 
BIA  is  irrelevant,  since  the  Department 
has  long  included  in  its  "all  other" 
calculations  the  margins  determined  for 
companies  based  on  BIA,  a  policy 
sanctioned  by  the  CIT  in  Serampore 
Industries  Pvt.  Ltd.  v.  United  States.  696 
F.  Supp.  665  (Ct.  Int'l  Trade  1988). 

Department's  Position 

We  disagree  with  petitioners  that  the 
Department's  recent  change  in  practice 
concerning  the  calculation  of  "all  other" 
and  "new  shippers"  rates  in 
administrative  reviews  in  any  way 
denied  interested  parties  the 
opportunity  to  comment  on  this  change 
in  practice. 

There  is  no  reference  in  the  statute  or 
regulations  concerning  the  method  of 
calculating  an  "all  other"  or  "new 
shippers"  rate.  This  practice  had  simply 
evolved  through  the  publication  of 
notices.  We  provided  an  opportunity  for 
interested  parties  to  comment  on  this 
change  in  practice  through  the  normal 
comment  procedure  following  the 
publication  of  the  notice  of  preliminary 
results. 

Prior  to  March  8, 1991.  the 
Department's  practice  in  administrative 
reviews  was  to  assign  a  "new  shippers" 
rate  for  deposit  of  estimated 
antidumping  duties  by  those  firms  who 
begin  to  export  to  the  United  States  after 
the  last  day  of  the  period  reviewed, 
based  on  the  highest  duty  deposit  rate 
calculated  [i.e.,  not  based  on  best 
information  otherwise  available,  or 
"BIA")  for  any  respondent  in  the  most 
recent  segment  of  a  proceeding.  The  U.S. 
Customs  Service  informed  the 
Department  that  it  did  not  have  the 
means  to  determine  when  a  given 
exporter's  first  shipment  occurred. 
Therefore,  the  previous  practice  could 
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not  be  implemented  and  the  Department 
needed  to  change  it.  Our  new  practice  is 
to  assign  one  rate  to  all  exporters  not 
having  an  individual  rate.  This  rate  is 
equal  to  the  highest  rate  for  any  firm  in 
the  administrative  review  other  than 
those  receiving  a  rate  based  entirely  on 
BIA.  For  administrative  reasons,  the 
Department  does  not  have  the  option  of 
reverting  to  the  previous  practice  of 
assigning  a  separate  "new  shippers" 
rate. 

In  line  with  this  policy,  since  TISCO's 
rate  is  only  partially,  rather  than 
entirely,  based  on  BIA  and  the  1988- 
1989  review  is  the  most  recently 
completed  segment  of  this  proceeding, 
the  cash  deposit  rate  applicable  to  all 
unrelated  manufacturers  or  exporters 
not  covered  in  the  antidumping  duty 
order  or  in  these  administrative  reviews 
shall  be  TISCO's  rate  in  the  1988-1989 
review. 

Final  Results  of  the  Reviews 

After  analysis  of  the  comments 
received,  we  determine  that  the 
following  dumping  margins  exist: 


Period  of  review 


05/01/87-04/30/88: 
Tata  iron  &  Steel  Co.,  Ltd.  ("TISCO' ) 
JirxJal  Pipes  Ltd.  ("Jindal") 

05/01 /88-04/30/89: 
TaU  Iron  &  Steel  Co.,  Ltd.  ("TISCO  •) 


Margin 
(per- 
cent) 


77.32 
77.32 

87.39 


The  Department  shall  determine,  and 
the  United  States  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  stated  above.  The 
Department  shall  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

The  following  deposit  requirements 
shall  be  in  effect  for  all  shipments  of  the 
subject  merchandise  from  India  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  will  be  77.32  percent 
ad  valorem  for  Jindal  and  87.39  percent 
ad  valorem  for  TISCO,  based  on  the 
final  results  of  the  most  recent  review  in 
which  each  firm  received  a  company- 
specific  rate;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  these  reviews  but 
covered  in  the  antidumpting  duty  order, 
the  cash  deposit  rate  shall  continue  to 
be  the  company-specific  rate  published 
in  the  antidumping  duty  order;  (3)  if  the 
exporter  is  not  a  firm  covered  in  these 


reviews  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  shall  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  these  reviews,  or,  if  not 
covered  in  these  reviews,  the  rate 
published  in  the  antidumping  duty  order; 
(4)  the  cash  deposit  rate  applicable  to  all 
unrelated  manufacturers  or  exporters 
not  covered  either  in  the  antidumpting 
duty  order  or  in  these  administrative 
reviews  shall  be  87.39  percent  ad 
valorem,  based  on  the  results  of  the 
most  recently  completed  segment  of  this 
proceeding  (1988-1989). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  §  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated:  December  4, 1991. 
Alan  M.  Dtinn, 

Aisistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-29774  Filed  12-11-91;  8:45  am) 

BtLUNG  CODE  3510-OS-M 


[C-201-405] 

Certain  Textile  Miil  Products  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico.  We 
preliminarily  determine  the  net  subsidy 
to  be  0.09  percent  ad  valorem  for  all 
firms  for  the  period  January  1, 1990 
through  December  31, 1990.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermelstein  or  Maria  MacKay, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone;  (202)  377-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  March  8, 1991,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  i56  FR  9937)  for 
the  countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico.  We 
received  requests  for  review  from  the 
Government  of  Mexico  and  Tapetes 
Luxor,  S.A.  de  C.V.,  a  respondent 
company.  We  initiated  the  review, 
covering  the  period  January  1, 1990 
through  December  31, 1990,  on  April  18, 
1991  (56  FR  15856).  The  Department  has 
now  conducted  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
final  results  of  the  last  administrative 
review  of  this  order  were  published  in 
the  Federal  Register  on  October  9, 1991 
(56  FR  50858). 

Scope  of  Review 

Imports  covered  by  this  review  are 
certain  textile  mill  products  from 
Mexico.  During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  listed  in  the  Appendix  to  this 
notice.  The  review  covers  the  period  of 
January  1, 1990  through  December  31, 
1990,  42  companies,  and  ten  programs. 

Analysis  of  Programs 

(1)  FOMEX 

Until  it  was  eliminated  by  decree  on 
December  30, 1989.  the  Fund  for  the 
Promotion  of  Exports  of  Mexican 
Manufactured  Products  (FOMEX)  was  a 
trust  of  the  Mexican  Treasury 
Department,  with  the  National  Bank  of 
Foreign  Trade  acting  as  trustee  for  the 
program.  In  this  capacity,  the  National 
Bank  of  Foreign  Trade,  through  other 
financial  institutions,  made  FOMEX 
loans  available,  both  in  U.S.  dollars  and 
Mexican  pesos,  at  preferential  rates  to 
Mexican  manufacturers  and  exporters 
for  pre-export  and  export  financing.  We 
consider  the  benefit  from  preferential 
loans  to  occur  at  the  time  the  interest  is 
paid.  On  FOMEX  pre-export  loans, 
interest  is  payable  at  maturity;  on 
FOMEX  export  loans,  interest  is  pre- 
paid. Although  the  Government  of 
Mexico  eliminated  this  program  prior  to 
this  review  period,  there  were 
outstanding  FOMEX  pre-export  loans 
that  matured  during  the  review  period. 

We  determine  the  benefit  to  be  the 
difference  between  the  interest  that  the 
companies  would  have  paid  on  these 
loans  at  the  benchmark  interest  rate  and 
the  interest  that  they  actually  paid.  The 
dollar-denominated  FOMEX  pre-export 
loans  that  matured  during  the  review 
period  were  obtained  between 
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November  1989  and  December  1983.  at 
annual  interest  rates  ranging  from  9.8 
percent  to  10.8  percent.  To  determine  the 
effective  interest  rate  benchmark  for 
dollar-denominated  FOVfEX  pre-export 
loans  granted  in  U.S.  dollars  in  1988,  we 
used  the  average  of  the  quarterly 
weighted-average  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin,  which  resulted  in  an  annual 
average  benchmark  of  11.99  percent. 

Peso-denominated  FOMEX  pre-export 
loans  under  review  were  granted  at 
annual  interest  rates  ranging  from  37.8 
percent  to  41.5  percent.  As  the  basis  for 
our  benchmark  for  these  loans,  we  have 
relied  in  part  on  the  effective  rates  for 
the  years  1981  through  1984,  as 
published  monthly  in  the  Banco  de 
Mexico's  Indicadores  Economicos  y 
Moneda  (I.E.),  because  the  Banco  de 
Mexico  stopped  publishing  data  on 
nominal  and  effective  commercial 
lending  rates  in  Mexico  after  1984.  We 
calculated  the  average  difference 
between  the  I.E.  effective  interest  rates 
and  the  Costo  Porcentual  Promedio 
(CPP)  rates,  the  average  cost  of  short- 
term  funds  to  banks,  for  the  years  1981 
through  1984.  We  added  this  average 
difference  to  the  1990  average  annual 
CPP  rates.  For  peso-denominated  loans 
on  which  interest  was  due  during  1990, 
we  calculated  an  annual  benchmark  of 
66.87  percent. 

We  found  that  the  annual  interest  rate 
that  fmancial  institutions  charged 
borrowers  for  FOMEX  p>re-export  loans 
outstanding  during  the  review  period 
were  lower  than  commercial  rates.  We 
therefore  consider  pre-export  loans 
granted  under  the  FOMEX  program  to 
confer  countervailable  subsidies  to  the 
extent  that  they  were  granted  only  to 
exporters  and  that  the  amount  of 
interest  paid  on  FOMEX  loans  is  less 
than  would  be  paid  on  comparable 
commercially-obtained  financing. 

Several  exporters  of  the  subject 
merchandise  had  FOMEX  pre-export 
loans  on  which  interest  was  paid  during 
the  review  period.  Because  we  found 
that  the  exporters  were  able  to  tie  their 
FOMEX  loans  to  exports  of  subject 
merchandise  to  specific  countries,  we 
measured  the  benefit  only  from  FOMEX 
loans  tied  to  shipments  of  certain  textile 
mill  products  to  the  United  States.  For 
each  company,  we  divided  the  FOMEX 
benefit  received  by  the  value  of  its  total 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  We  then  weight-averaged  the 
resulting  benefits  by  each  firm's 
proportion  of  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 


FOMEX  pre-export  loans  to  be  aoi 
percent  ad  valorem. 

(2)  BANCOMEXT  Financing  for 
Exporters 

Effective  January  1, 1990,  the  Mexican 
Treasury  Department  eliminated  the 
FOMEX  loan  program  and  transferred 
the  FOMEX  trust  to  the  Banco  Nacional 
de  Comercio  Exterior,  S.N.C. 
(BANCOMEXT).  BANCOMEXT  offers 
short-term  Hnancing  to  producers  or 
trading  companies  engaged  in  export 
activities;  any  company  generating 
foreign  currency  through  exports  is 
eligible  for  financing  under  this  program. 
The  BANCOMEXT  program  operates 
much  like  its  predecessor,  FOMEX. 
BANCOMEXT  provides  two  types  of 
financing,  both  in  U.S.  dollars,  to 
exporters:  working  capital  loans  (pre- 
export  loans],  and  loans  for  expori  sales 
(export  loans).  In  addition, 
BANCOMEXT  may  provide  financhig  to 
foreign  buyers  of  Mexican  goods  and 
services.  Since  the  availability  of  this 
loan  program  is  restricted  to  exporters, 
we  consider  it  countervailable  to  the 
extent  that  the  interest  rates  are 
preferential.  We  found  that  the  annual 
interest  rate  that  BANCOMEXT  charged 
to  borrowers  for  loans  on  which  interest 
payments  were  due  during  the  review 
period  were  lower  than  commercial 
rates.  The  BANCOMEXT  loans  under 
review  were  granted  at  annual  interest 
rates  ranging  from  9  J  percent  to  10.5 
percent.  Since  these  loans  are 
denominated  in  dollars,  we  used  a 
dollar-based  benchmark.  To  determine 
the  effective  interest  rate  benchmark  for 
BANCOMEXT  pre-export  and  export 
loans  granted  in  1990,  we  used  the 
average  of  the  quarterly  weighted- 
average  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin,  which  resulted  in  an  annual 
average  benchmark  of  10.88  percent  in 
1990.  Based  on  this  benchmark,  we  find 
that  the  interest  rate  on  these 
BANCOMEXT  loans  is  preferential  and, 
as  such,  these  loans  are  countervailable. 

We  consider  the  benefits  from 
preferential  loans  to  occur  at  the  time 
the  interest  is  paid.  Because  interest  on 
BANCC^IEXT  pre-export  loans  is  f)aid 
at  maturity,  we  calculated  benefits 
based  on  loans  that  matured  during  the 
review  period;  these  were  obtained 
between  January  and  October,  1990. 
Interest  on  BANCOMEXT  export  loans 
is  paid  in  advance;  we  therefore 
calculated  benefits  based  on 
BANCOMEXT  loans  received  during  the 
review  period. 

Several  exporters  of  certain  textile 
mill  products  used  BANCOMEXT  pre- 
export  and  export  sales  financing. 
Because  we  found  that  the  exporters 


were  able  to  tie  their  BANCDMEXT 
loans  to  specific  sales,  we  measured  the 
benefit  only  from  the  BANCOMEXT 
loans  tied  to  sales  of  the  subject 
merchandise  to  the  United  States.  To 
determine  the  benefit  for  each  exporter, 
we  calculated  the  difference  between 
the  interest  rate  charged  to  exporters  for 
these  loans  and  the  benchmark  interest 
rate,  and  multiplied  this  interest 
differential  by  the  ontstanding  principal. 
We  then  divided  each  company's 
BANCOMEXT  benefit  by  the  value  of 
the  company's  total  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period  and  then  weight- 
averaged  the  resulting  benefits  by  the 
company's  proportion  of  total  exports  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0iX)5  percent  ad 
valorem. 

(3)  FONEI 

The  Fund  for  Industrial  Development 
(FONTI),  admlnistCTed  by  the  Banco  de 
Mexico,  is  a  specialized  development 
fund  that  provides  long-term  financing 
at  below-market  rates.  FONEI  loans  are 
available  under  various  provisions 
having  different  eligibility  requirements. 
The  overall  objectives  of  the  FONEI 
program  are  to  promote  the  efficient 
production  of  goods  capable  of 
competing  in  the  international  market 
and  to  meet  the  objectives  of  the 
National  Development  Plan  (NDP).  We 
consider  FONEI  loans  to  confer 
subsidies  because  they  provide  loans  on 
terms  inconsistent  with  commercial 
considerations,  and  because  the 
availability  of  these  h)ans  is  restricted 
to  enterprises  located  outside  2^ne  IIIA 
(Mexico  City  and  designated  areas 
around  Mexico  City). 

Two  firms  had  FO.NEI  loans 
outstanding  during  the  review  period. 
Because  these  peso-denominated  loans 
had  variable  rates,  we  treated  them  as  a 
series  of  short-term  loans,  as  we  have 
done  previously  in  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review  (56  FR  37081;  August  2, 1991).  To 
calculate  the  benefit  from  these  loans, 
we  used  the  same  benchmark  as  for  the 
peso-denominated  FOMEX  pre-export 
loans.  We  compared  this  benchmark 
with  the  interest  rate  in  effect  for  each 
FONEI  loan  payment  made  during  the 
review  period  and  multiplied  the 
difference  by  the  outstanding  loan 
principal  For  each  company,  we  divided 
the  benefits  by  the  company's  total  sales 
to  all  markets  during  the  review  period. 
We  then  weight-averaged  the  resulting 
benefit  by  each  company's  proportion  of 
exports  of  subject  merchandise  to  the 
United  States  during  the  review  period. 
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were  able  to  tie  their  BANCDMEXT 
k)ans  to  specific  sales,  we  measured  the 
benefit  only  fitrni  the  BANCOMEXT 
loans  tied  to  sales  of  the  subject 
merchandise  to  the  United  States.  To 
determine  the  benefit  for  each  exporter, 
we  calculated  the  difference  between 
the  interest  rate  charged  to  exporters  for 
these  loans  and  the  benchmark  interest 
rate,  and  multiplied  this  interest 
differential  by  the  ontstanding  principal. 
We  then  divided  each  company's 
BANCOMEXT  benefit  by  the  value  of 
the  company's  total  exports  of  subiect 
merchandise  to  the  United  States  during 
the  review  period  and  then  weight- 
averaged  the  resulting  benefits  by  the 
company's  proportion  of  total  exports  to 
the  United  States.  On  tliis  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  04X)5  percent  ad 
valorem. 

(3)  FONEI 

The  Fund  for  Industrial  Development 
(FONEI),  administCTed  by  the  Banco  de 
Mexico,  is  a  specialized  development 
fund  that  provides  long-term  financing 
at  below-market  rates.  FONEI  loans  are 
available  under  various  provisions 
having  different  eligibility  requirements. 
The  overall  objectives  of  the  FONEI 
program  are  to  promote  the  efficient 
production  of  goods  capable  of 
competing  in  the  international  market 
and  to  meet  the  objectives  of  the 
National  Development  Plan  (NDP).  We 
consider  FONEI  loans  to  confer 
subsidies  because  they  provide  loans  on 
terms  inconsistent  with  commercial 
considerations,  and  because  the 
availability  of  these  hoans  is  restricted 
to  enterprises  located  outside  21one  IIIA 
(Mexico  City  and  designated  areas 
around  Mexico  City). 

Two  firms  had  FONEI  loans 
outstanding  during  the  review  period. 
Because  these  peso-denominated  loans 
had  variable  rates,  we  treated  them  as  a 
series  of  short-term  loans,  as  we  have 
done  previously  in  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review  (56  FR  37081;  August  2. 1991).  To 
calculate  the  benefit  from  these  loans, 
we  used  the  same  benchmark  as  for  the 
peso-denominated  FOMEX  pre-export 
loans.  We  compared  this  benchmark 
with  the  interest  rate  in  effect  for  each 
FONEI  loan  payment  made  daring  the 
review  period  and  multiplied  the 
difference  by  the  outstanding  loan 
principal  For  each  company,  we  divided 
the  benefits  by  the  company's  total  sales 
to  all  markets  during  the  review  period. 
We  then  weight-averaged  the  resulting 
benefit  by  each  company's  proportion  of 
exports  of  subject  merchandise  to  the 
United  States  during  the  review  period. 


On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.002  percent  ad  valorem. 

(4)FOGAIN 

The  Guarantee  and  Development 
Fund  for  Medium  and  Small  Industries 
(FOGAIN)  is  a  program  that  provides 
long-term  loans  to  small-  and  medium- 
sized  companies  in  Mexico.  Although 
FOGAIN  loans  are  available  to  all 
small-  and  medium-sized  companies  in 
Mexico,  the  interest  rates  available 
under  the  program  vary  depending  upon 
whether  a  company  has  been  granted 
priority  status,  and  whether  a  company 
is  located  in  a  zone  targeted  for 
industrial  growth.  As  a  result,  some 
companies'  loans  are  granted  at  lower 
interest  rates  than  others.  Therefore  to 
the  extent  that  this  program  provides 
financing  at  rates  below  the  lowest  non- 
specific rate  available  under  FOGAIN, 
we  consider  it  countervailable.  See,  e.g., 
Final  Affirmative  Coun;ervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Certain  Textile  Mill  Products 
from  Mexico  (50  FR  10824;  March  18, 
1985). 

During  the  review  period,  three 
companies  had  long-tdrm  variable-rate 
FOGAIN  loans  on  which  interest 
payments  were  due.  Because  the  annual 
interest  rate  varied  monthly,  we  treated 
each  loan  as  a  series  of  short-term 
loans. 

To  calculate  the  benefit,  we  used  as 
our  benchmark  the  lowest  non-specific 
interest  rate  in  effect  for  each  FOGAIN 
loan  payment  and  compared  it  to  the 
FOGAIN  preferential  rate  for  the  loan 
payments  made  during  the  review 
period.  For  each  company,  we  divided 
the  benefit  from  the  loans  by  the 
company's  total  sales  to  all  markets  and 
then  weight-averaged  the  resulting 
benefit  by  the  company's  proportion  of 
total  exports  of  subject  merchandise  to 
the  United  States  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.002  percent  ad  valorem. 

(5)  PITEX 

The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX)  was 
established  by  a  decree  published  in  the 
Diario  Oficial  on  May  9, 1985.  and 
amended  in  the  Diario  Oficial  on 
September  19. 1988,  and  May  3, 1990. 
The  program  is  jointly  administered  by 
the  Ministry  of  Commerce  and  Industrial 
Development  (SECOFI)  and  the  Customs 
Administration.  Under  PITEX,  exporters 
with  a  proven  export  record  may  receive 
authorization  to  temporarily  import 
products  to  be  used  in  the  production  of 
exports  for  up  to  five  years  without 


having  to  pay  the  import  duties  rionTially 
imposed  oir  those  imports.  PITEX  allows 
for  the  exemption  of  import  duties  for 
the  following  categories  of  merchandise 
used  in  export  production:  Raw 
materials,  packing  materials,  fuels  and 
lubricants,  machinery  used  to 
manufacture  products  for  export,  and 
spare  parts  and  other  machinery.  The 
importer  must  post  a  bond  or  other 
security  to  guarantee  the  reexportation 
of  the  temporary  imports.  Because  it  is 
only  available  to  exporters,  we 
preliminarily  determine  that  PITEX 
provides  countervailable  benefits  to  the 
extent  that  it  provides  duty  exemptions 
on  temporary  imports  of  merchandise 
not  physically  incorporated  into 
exported  products. 

During  the  review  period,  five  firms 
used  the  PITEX  program  for  temporary 
imports  of  machinery  and  spare  parts 
which  are  not  physically  incorporated 
into  exported  products.  To  calculate  the 
benefit  fi^m  this  program,  we  first 
calculated  the  duties  that  should  have 
been  paid  on  the  non-physically 
incorporated  items  that  were  imported 
under  the  PITEX  program  during  the 
review  period.  We  then  divided  that 
amount  by  the  company's  total  exports. 
We  then  weight-averaged  the  resulting 
benefit  by  each  company's  proportion  of 
total  exports  of  subject  merchandise  to 
the  United  States  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.075  percent  ad  valorem. 

(5)  Certificates  of  Fiscal  Promotion 
(CEPROFI) 

Certificates  of  Fiscal  Promotion 
(CEPROFI)  are  tax  certificates  used  to 
promote  the  goals  of  the  National 
Development  Plan  (NDP).  They  are 
granted  in  conjunction  with  investments 
in  designated  industrial  activities  or 
geographic  regions  and  can  be  used  to 
pay  a  variety  of  federal  tax  liabilities. 
Prior  to  December  30. 1987.  companies 
could  receive  CEPROFIs  under  three 
provisions:  under  Category  I,  CEPROFIs 
were  available  for  the  manufacture  and 
processing  of  certain  raw  materials, 
construction,  and  capital  goods;  under 
Category  II,  CEPROFIs  were  available 
for  particular  industrial  activities;  and. 
under  Category  II.  CEPROFIs  were 
granted  to  companies  purchasing 
Mexican-made  equipment.  These 
certificates  do  not  expire;  they  can  be 
redeemed  at  any  time  in  the  future. 

Although  the  CEPROFI  program  was 
eliminated  by  decree  on  December  30, 
1987,  during  the  review  period  one 
company  redeemed  two  CEPROFIs  that 
it  had  received  for  the  purchase  of 
Mexican-made  equipment,  while  the 
program  was  still  active.  The 


Department,  however,  has  determined 
that  CEPROFIs  granted  under  this 
provision  are  not  countervailable 
because  such  certificates  were  available 
to  any  company  purchasing  Mexican- 
made  equipment.  See,  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review;  Certain  Textile 
Mill  Products  from  Mexico  (55  FR  20504; 
May  17. 1990).  Therefore,  we 
preliminarily  determine  that  no  benefits 
were  granted  to  the  subject  merchandise 
by  the  CEPROFI  program  during  the 
review  period. 

(6)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  the  subject 
merchandise  did  not  use  them  during  the 
review  period: 

(A)  Other  BANCOMEXT  preferential 
financing; 

(B)  Import  duty  reductions  and 
exemptions; 

(C)  State  tax  incentives: 

(D)  NAFINSA  FONEI-type  financing; 
and 

(E)  NAHNSA  FOGAIN-type  financing. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.09  percent  ad  valorem  for  all 
companies  during  the  period  January  1, 
1990  through  December  31. 1990.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  the 
Customs  Service  to  Uquidate.  without 
regard  to  countervailing  duties, 
shipments  of  this  merchandise  from 
Mexico  exported  on  or  after  January  1. 
1990  and  on  or  before  December  31. 
1990. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act.  on  all 
shipments  of  this  merchandise  from 
Mexico  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  prehminary  results  within  30  days 
of  the  date  of  pubHcation.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
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days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requeste<L 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  35S.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  i>arty  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c).  are  due. 

The  Department  will  pubbsh  the  Anal 
results  of  this  administrative  review 
inchiding  the  results  of  its  analysis  oi 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7&l(aXl) 
of  the  Tariff  Act  {19  U.S.C.  1675(aMl)) 
and  19  CFR  355.22. 

Dated:  December  5, 1991. 
Also  M.  Dunn, 

Assistant  Secretary  for  Import 
Administratioa. 

APPENDIX 

Cettan  T«xt&«  Kiffl  Pnxfcicto  From  Mexico 
C-201-4S5 

Hannonized  Tariff  System  (HTS)  Numbers 
1990  Administrative  Review 


39iai0.32 
3921.1Z18 
3921.13.19 
3921 .9ai9 
3921.90.21 
4006.21.00 
4010.10.10 
5106.10.00 
5106.20.00 
5107.10.00 
5107.20.00 

sioe.io.eo 
5ioe.2aeo 
sioe.iaeo 

5100.9080 

5iii.ii.ao 

Slll.19.20 
5111.19J0 
511l20.n 

siiLsaeo 

S112.19.e0 
5112.20J10 
5112.30.00 
5204.11.00 
5204.19.00 
5204.20.00 
5205.ll.ie 
5205.12.10 
5205.13.10 
520S.13J0 
320514.10 
5205.22.00 
5205.23.00 
S205.24.0O 
520S.2Si» 
5205.31.00 
52OS.32.0O 
5205.33.00 
5205.34.00 


5205.42.00 
5205.43JI0 
5206.44A> 
SaOftlliB 
920ai2J» 
520e.l3J]O 
5206.14.00 
8206.15.00 
S20&31i» 
S20&3X0O 

5206.34.00 
5206.35.00 
S2aB.«lJ0 

s2oeL42jn 

S2Qe.43ilO 
S20e.44i» 
520e45A> 
5307.UUn 
5207.8000 
5208^1.20 
5206.12.40 
5206.13.00 
S20B.19.4S 
5206.21.20 
5206.21.40 
520a2Z40 
S206.22.eO 
5206  2X00 
5206J:&40 
S206.2g.IO 
5206.31.40 
S206l31.60 
S2e6JlJ0 
520032.30 
S20O32.40 
5206J2.5O 
520033^1 


52003040 

5206J9J0 
5206.41  J» 
520&41.6O 
52aO«La8 
5206.42.30 
5208.42.40 
S20O42.50 
520O43.W 
5206.4040 
5206.51.40 
520OS1.60 
520OSia0 
520052.30 
520052.46 
S20OS2.50 
5206.53.00 
520OSO20 
520059.00 
520050.80 
5209.11.00 
5200.19.W 
5200.21.00 
5209.29.00 
5209.31.80 
5209  JZOO 
5209.3000 
5209.41J0 
5208.42i» 
5208.43.00 
5209.49.00 
5209.51J0 
5200.52.00 
5209.50.00 
5210.».4O 
5210.21.60 
5210.2240 
5210.2040 
5210.29.80 
5210.31.40 
521031.60 
5210.32.00 
5210.39.40 
S210.3O60 
5210.51.40 
5210Sli» 
5210.52.00 
5210.59.40 
S210.59.e0 
5211.31.00 
5211.39.00 
5211.51.00 
5211.5000 
5212.21.60 
5212.22.80 
521 2.23.60 
5212.24.60 
5212.25.60 
5401.1000 
S4O1.20i» 
5402.1030 
5402.20.30 
5402.20.80 
540^3^30 
S402J1.00 
5402.32.30 
5402  32.eO 
S402J3.30 
5402.3180 
S402.38JO 
5402.39.80 
5402.41.00 
5402.42.00 
5402.43.00 
5402.4008 
5402.51.00 
5402.52.00 
5402.S9A> 
5402.eiJ» 
S402.62in 
5402.6000 
5403.10.30 
5403.20.30 
5403.20.e» 
5403.31  JX) 


5403.32J» 
5408  J3i» 
5403.39.00 
5406.10.00 
54002000 

5407.4U10 
5407.42.00 
5407.43.20 
5407.44.00 
5407 J2J0 
5407.53.10 
5407.53.20 
5407.34.00 
5407.6006 
84a7.eO10 
54O7MJ0 
5407.71i)0 
5407.72.00 
5407.73.20 
5407.74^10 
S407aii» 
5407.82.00 
5407.83.00 
5407.04.00 
5407.01.05 
5467.81.20 
5407Ji2.0S 
5407.92.20 
5407.83.05 
S407.S3JO 
S«)7.Ma6 
54074>UO 
54001000 
540O2I.00 
540022.60 
540023.20 
540024.60 
540031.05 
540031.20 
546032.05 
548032.90 
54003345 
540033.90 
540O34.0S 
5406.34.90 
55001000 
550020.00 
iSB9.\ZM 
5509.21.00 
5509.22Jn 
5500.31.00 
930032110 

55flo«.aa 


5500.51M 
5909.53.00 
55006020 
590080.40 
550090.20 
5500.99.40 

ssiLioxn 

5511.20.0e 
SBllJOOO 
S512.11Jn 
5512.1OQ0 
5512.21.00 
5512.20.00 
5512.91.00 

S5iz8e.oe 

5613.11.00 
5513.13.00 
R13.19.a0 
5513.21  J)0 
5513.23.00 
S513.2O00 
SS13.33i)0 
5513.30.00 
5513.4I.0B 
9613.4000 
5613.4000 
5514.11JI0 
5514.1SJ» 
8634.21.00 
SSlA29LflO 


5514.41.00 
5514.4000 
5515.11.00 
5515.12.00 
5515.13.05 
5515.19.00 
5S15.21.0O 
5515.29X10 
551591.00 
5515.99.00 
551011«) 

ssieizoo 

551013.00 
S51O14.00 
5516.21.00 
551022.00 
55I023J» 
5516.24.00 
5516.41X0 
5516.4Z0O 
S51043.W 
55ie.44.QD 
SSie.OLOO 
5516.9ZaO 
5516.93.00 
5516.94.00 
5e0tJO20 
5601.22.00 

5eo2jaio 

5602.10.90 
5602.21.00 
5602SO30 
5602.90.60 
5602.90.90 
5603.00.90 
5604.20.00 
5604.90.00 

seooinjio 

5607.41.30 
560749^5 
5607.40.25 
5607.40.30 
5607.50.20 
5607^040 
5607.9020 
5608.11il0 

seoe.i9.to 

5701.1018 
5701.10J0 
5701 .9O20 
5702.10.90 
5702.31.10 
5702.31.20 
5702.32.10 
570032.20 
5702.30.20 
5702^11.10 
5702.41.28 
5702.42.10 
5702.42.20 
5702.4010 
5702.S1.20 
5702.51.40 
5702.52.00 
5702.59.10 
5702.59.20 
5702.91.30 
5702.91.40 
5702.92.00 
5702.99.10 
5702^0.30 
5703.10.00 
5703.20.10 
5703.20.20 
S703.30.0O 
5704  U)i» 
5704.9000 
5705.00.20 
5eOT.31.00 
560133.00 
560134^0 
5801.35.00 
5801.3000 
5602.30410 
5803.10.00 


S608.9O30 

9ao4.iaoo 

5604.21.00 
5604.29.00 
5804.3000 
58054)025 


59000040 
580031 410 
560032.10 
898040100 


S81O10410 
5810.91410 
5610.92.00 
5811.00.20 
5S01.1O20 
5901 .9O40 
5902.1000 
5902.20.00 
9902.90.00 
9003.1030 
5003.2030 

5905410.90 
590091.30 
5906.9030 
500741090 
5911.10.20 
5911.2010 
5011.31.00 
5011.32.00 
9911.9000 
6001.1020 
6001.10.60 
6001.22.00 
6001.92.00 


99020019 
000120,30 
6002  20,60 
900ZJO9D 


6002.93.00 
6301.104)0 
6301.2000 
63O1J0.0O 
6801.4009 


a30g.K>.00 

Kvo  n  t^ 

6302.22.10 
999?  22.28 
98ar294» 
80023130 
630232.10 
6302.3230 
0302.394» 


6301S1J0 
6302.51.30 
6301.91.30 
9302.SI.40 
6302.52.10 
6302.5230 
6302.53410 
6302.5000 
9302.9000 


9302J3J0 
9302JO20 
6303.1200 
63Q3.1O00 
8306.92.00 
«303J»4ie 
6304.11.10 
6304.11.20 
8904.11.30 
6394.1086 
6304.1O1S 
6304.19.20 
630t.19.30 
6304.91410 


[FR  Doc.  91-J 
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>                                   5514.41.00 

5803.9030 

)                       ssi4.4axn 

5004.1000 

)                                   5515.11.e0 

5804.2100 

>                                   5515.12.00 

5804.29.00 

)                                    5515.13.05 

5804.30.00 

»                                   5515.19.00 

5flO5.0O.25 

>                                   5515.21.00 

saos.oojo 

>                                   S515.29iU 

5aOS.00.40 

>                                   551591.00 

.■ifl06.31.00 

>                                   5515.99.00 

.SflOn.32.10 

>                                   55ie.ll«> 

580640.00 

>                        ssieizoo 

5606.90.00 

)                                    551B.13.00 

56iaU)i» 

)                                   551&14.00 

5810.91  i» 

(                                   5516.21.00 

5610.92.00 

1                                   5510.22.00 

5011.00.20 

1                               55Mk23i0 

5901.10.20 

SSieJSWB 

5UU1 .90.40 

1                                 5516.41J» 

ssreiiooo 

1                                   55le.4^00 

5902.20.00 

1                                   5516.43.00 

5902.90.00 

>                                   5516.44.00 

5003.1030 

»                                   S516.9n.00 

S«)S.20J0 

5516.92.00 

59O\90J0 

»                                   5516.93.00 

5905.00.90 

I                                   5516.94.00 

5906.91.30 

1                        seouooo 

5906.99.30 

5601 .22.00 

5007.0090 

>                                   5802jaiO 

5011.10  20 

5602.10.90 

5011.2010 

►                                   5602.21.00 

5011.31.00 

5602J0.30 

5011.32.00 

>                                      5602.90.80 

5011.9000 

5602.90.90 

6U01.1O20 

. 

.S6a3.00.90 

6001.1060 

»                                   SeO4.20.00 

6001.22.00 

»                                   5604.90.00 

6001 .92.00 

i                        5606inin 

WUZ.lO.aD 

>                                      560741.30 

6002  JO.  10 

.■seoTjioas 

8002JO30 

5607  49.25 

6002.20.60 

1                                   560740.30 

8002.30.20 

.                                   5607.50.20 

6002.43.00 

1                                   5607.50.40 

6002.93.00 

5607  90.20 

6301.10110 

1                        seosiiin 

6301.2000 

1                                   5606.19.10 

6301JO.aO 

1                       SToi.iait 

6301.40.00 

>                                  5701.10J0 

•301.90.00 

5701.90.20 

fCMS.1000 

5702.10.90 

6.102.21.20 

5702.31.10 

6302.22.10 

1                                   5702.«.» 

•302.22.20 

»                                   5702.32.10 

aamjsm 

1                                   S70e.3a.20 

•302.31.20 

5702.39.20 

6.102  32.10 

1                                   5702J41.10 

M02.32.20 

»                                   5702.41.20 

6302.3900 

)                                    5702.42.10 

6302.40.10 

>                                   5702.4Z20 

6302.40.20 

)                                    5702.4S.10 

nanz  51.20 

I                                    5702.51.20 

6302.51.30 

)                                   5702.51.40 

6301. 51. » 

)                                   5702.52.00 

•302.51.40 

t                                   5702.59.10 

6.102.52.10 

)                                 5702.59.20 

6302.52.20 

)                                   5702.91.30 

63ee.53J» 

>                                   5702.91.40 

6302.59^10 

)                                   5702.92.00 

6302.60.00 

»                                    5702.99.10 

8302.91  .OB 

>                                   5702^.20 

eofOjazM 

>                                   5703.10.00 

630e.MX20 

)                                   5703.20.10 

6302.90.20 

>                                   5703.20.20 

6303.12.00 

)                                    5703.30.00 

asos-moo 

»                                   570410i» 

inn  Bi  m 

)                                   57D4.90Jin 

aamMJOo 

, 

)                                   5705.0a20 

&104.11.10 

)                                    5601.31.00 

830t.ll.20 

»                                   5601^3.00 

•304.11.30 

)                                   5801.14J)0 

6304.19166 

)                                   5801.35.00 

6304.19.15 

)                                   5801.36.00 

6304.19.20 

>                                   580230.60 

6304.19.30 

>                        5am.io.oo 

6304.91.00 

6304,aej»-— '^ 

6304.99.60 

^364.93.00 

6307.10.20 

6304.99.15 

7019.2010 

6304.99.20 

0404.90.90 

[FR  Doc.  91-29775  Piled  tZ-ll-OI:  8^46  am) 
■nxiM  coot  3sio-m-M 


[C-3S7-801] 

Certain  Welded  Carbon  Steel  Ptp«  and 
Tube  From  Argentina;  Termination  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACnOM:  Notice  of  termination  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  (the  Department)  hereby 
terminates  the  administrative  review 
requested  on  standard  pipe  from 
Argentina.  Standard  pipe  is  one  of  four 
countervailing  duty  orders  covering 
certain  welded  carbon  steel  pipe  and 
tube  products  from  Argentina.  The 
review  was  initiated  on  October  18, 
1991,  for  the  period  January  1. 1990 
dirough  December  31, 1990. 

EFFECTIVE  DATE:  December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

$UPM.SMEMTAAV  INFORMATION:  On 

September  27. 1991,  Thypin  Steel 
Company.  Inc.,  an  importer  of  standard 
pipe  from  Argentina,  requested  a 
countervailing  duty  administrative 
review  of  the  order  on  standard  pipe 
from  Argentina  for  the  period  January  1, 
1990  through  December  31. 1990.  No 
other  interested  parties  requested 
reviews.  On  October  18, 1991,  the 
Department  initiated  the  administrative 
review  for  that  period  (56  FR  52254). 

On  November  21. 1991,  Thjiiin  Steel 
Company,  Inc.  withdrew  its  request  for 
review.  Under  19  CFR  355.22(a)(a),  if  die 
party  or  parties  requesting  review 
withdraw  the  request  within  ninety  days 
of  initiation,  the  Department  will  publish 
in  the  Federal  Register  a  notice  of 
"Termination  of  Countervailing  Duty 
Administrative  Review."  Accordingly, 
the  Department  is  terminating  this 
review. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(a)(3). 


Dated:  December  S.  1991. 
Roland  L  MocDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-29776  Filed  12-11-91:  8:45  am] 
BILUNS  COM  Mie-0»-M 


Export  Trade  Certiffcatea  of  Review 

agency:  International  Trade 
Administration,  Commerce. 

ACnON!  Notice  of  revocation  of  export 
trade  certificates  of  review  Nos.  84- 
00035,  89-00003  and  89-00013. 

SUMMARY:  The  E)epartment  of 
Commerce  had  issued  export  trade 
certificates  of  review  to  Global 
Operations  Company,  Passport 
International,  and  International  Lumber 
Company,  Inc.  Because  the  certificate 
holders  have  failed  to  file  annual  reports 
as  required  by  law,  the  Department  is 
revoking  these  certificates.  This  notice 
summarizes  the  notification  letters  sent 
to  Global  Operations  Company, 
Passport  International,  and  International 
Lumber  Company,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Afftirs,  International 
Trade  Administration.  (202)  377-5131. 
This  is  not  a  toll-free  number. 

SUPPtXMENTARY  INFORMATION:  Title  HI 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290, 15 
U.S.A.  4011-21)  authorizes  the  Secretary 
of  Commerce  to  issue  export  trade 
certificates  of  review.  The  regulations 
implementing  title  III  ("the  Regulations") 
are  found  at  15  CFR  part  325  (1986). 
Pursuant  to  this  authority,  certificates  of 
review  were  issued  on  February  19, 1985 
to  Global  Operations  Company 
(application  No.  84-00035),  on  May  16, 
1989  to  Passport  International 
(application  No.  89-00003),  on  October 
18, 1989  to  International  Lumber 
Company,  Inc.  (application  No.  89- 
00013).  respectively. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  (Section  308  of  the  Act,  15 
U.S.C.  40ia  §  235.14(a)  of  the 
Regulations,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days  after 
the  an~niversary  date  of  the  issuance  of 
the  certificate  of  review  5  325.14(b)  of 
the  Regulations,  15  CFR  325.14(b)). 
Failure  to  submit  a  complete  anmial 
report  may  be  the  basis  for  revocation. 
Sections  325.10(a)(3)  and  325.14(c)  of  the 
Regulations,  15  CFR  325.10(a)(3)  and 
325.14(c). 


On  February  12. 1991.  the  Department 
of  Commerce  sent  to  Global  Operations 
Company  a  letter  containing  annual 
report  questions  with  a  reminder  that  its 
annual  report  was  due  on  April  5, 1991. 
Additional  reminders  were  sent  on  April 
9. 1991  and  on  April  23. 1991.  Similar 
letters  were  sent  to  Passport 
International  on  May  3. 1991,  July  22. 
1991  and  August  22, 1991  to  remind 
Passport  International  that  its  report 
was  due  on  June  30, 1991  and  to 
International  Lumber  Company,  Inc.  on 
October  3, 199a  December  7, 1980  and 
December  27, 1990  to  remind 
International  Lumber  Company.  Inc.  that 
its  annual  report  was  due  on  December 
2, 1990.  The  Department  has  received  no 
written  response  from  Global 
Operations  Company,  Passport 
International,  or  International  Lumber 
Company,  Inc.  to  any  of  these  letters. 

On  October  25. 1991,  and  in 
accordance  with  S  325.10(c)(2)  of  the 
Regulations.  (15  CFR  325.10(c)(2)]  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  the  Global 
Operations  Company.  Passport 
International  and  bitentational  Lumber 
Company,  Inc.,  respectively,  that  the 
Department  was  formally  initiating  the 
process  to  revoke  their  respective 
certificates  for  their  failure  to  file  an 
annual  report.  In  addition,  a  summary  of 
these  letters  allowing  Global  Operations 
Company,  Passport  International,  and 
International  Lumber  Company,  Inc. 
thirty  days  to  respond  was  published  in 
the  Federal  Register  on  October  31. 1991 
at  56  FR  56059.  Pursuant  to  S  325.10(c)(2) 
of  the  Regulations  (15  CFR  325.10(c)(2)), 
the  Department  considers  the  failure  of 
Global  Operations  Company,  Passport 
International,  and  International  Lumber 
Company.  Inc.  to  respond  to  be  an 
admission  of  the  statements  contained 
in  their  respective  notification  letters. 

The  Department  has  determined  to 
revoke  the  certificates  issued  to  Global 
Operations  Company,  Passport 
International,  and  International  Lumber 
Company,  Inc.  for  their  failure  to  file  an 
annual  report.  The  Department  has  sent 
letters,  dated  December  4, 1991,  to  notify 
Global  Operations  Company,  Passport 
International,  and  International  Lumber 
Company,  Inc.  of  its  determination.  The 
revocation  is  effective  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice.  Any  person  aggrieved  by  this 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  this  notice  is 
published  in  the  Fedanl  Register 
§  325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  and  325.11. 
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Dated:  December  6. 1991. 
Georjie  MuUer, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  91-29681  Filed  12-11-91:  8:45  am) 

BILLING  CODE  3SI0-OR-H 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Application  for 
Permit;  Southwest  Fisheries  Center, 
National  Marine  Fisheries  Service 
(P77#42) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  and  import  endangered 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531-1543) 
and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
National  Marine  Fisheries  Service 
(NMFS)  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  parts  217-222). 

1.  Applicant 

Mr.  David  Nelson.  U.S.  Army  Corps  of 
Engineers,  Waterways  Experiment 
Station,  3909  Halls  Ferry  Road, 
Vicksburg,  MS  39180. 

Co-Investigators 

Dr.  James  I.  Richardson,  Ms.  Dena 
Dickerson.  Mr.  Larry  Ogren. 

2.  Type  of  Permit 
Scientific  Purposes 

3.  Name  and  Number  of  Species 

Loggerhead  sea  turtle  (Caretta 
caretta).  Green  sea  turtle  [Chelonia 
mydas],  Atlantic  ridley  sea  turtle 
(Lepidochelys  kempi],  Leatherback  sea 
turtle  [Dermochelys  coriacea),  and 
Hawksbill  sea  turtle  [Eretmochelys 
imbricata). 

Each  year  a  maximum  of  1000  turtles 
will  be  captured  directly  with  dedicated 
trawlers  (pullmg  twin  or  single  trawl 
nets)  and  collected  from  hopper  dredges 
that  capture  turtles  incidental  to  normal 
dredging  operations  in  coastal  shipping 
channels. 

4.  Type  of  Take 

The  applicant  proposes  to  identify, 
photograph,  measure,  obtain  blood 
samples,  tag  and  release  turtles  that  are 
caught  both  directly  and  incidentally 
within  and  adjacent  to  shipping 
channels  along  the  Atlantic  Coast,  the 
Gulf  of  Mexico  Coast,  and  possibly  in 
Puerto  Rico  and  the  Virgin  Islands.  The 
objective  of  the  proposed  project  is  to 
better  understand  species  composition, 
population  densities,  ecology,  and 
behavior  of  sea  turtles  inhabiting 


shipping  channels.  Knowledge  gained 
from  the  project  will  be  used  to  design 
dredging  schedules  and  techniques  that 
reduce  sea  turtle  incidental  take. 

Dead  and  injured  turtles  and  turtles 
that  do  not  respond  to  resuscitation 
techniques  will  be  transferred  to 
appropriate  state  agencies  or  to  a 
permitted  rehabilitation  center. 

5.  Location  and  Duration  of  Activity 

Sea  turtles  will  be  taken  within  and 
adjacent  to  shipping  channels 
maintained  by  hopper  dredges  under 
jurisdiction  of  the  U.S.  Army  Corps  of 
Engineers.  These  shipping  channels 
occur  from  New  York  to  Miami  along  the 
Atlantic  Coast,  from  Tampa  to  Corpus 
Christi  along  the  Gulf  of  Mexico  Coast, 
and  possibly  in  Puerto  Rico  and  the 
Virgin  Islands.  Sampling  and  mitigative 
relocations  of  sea  turtles  will  be 
required  during  all  months  of  the  year  as 
needed.  An  application  is  being  made 
for  a  continuing  permit. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway.  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NOAA, 
NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources,  NOAA,  NMFS,  1335  East- 
West  Highway.  Silver  Spring,  Maryland 
20910;  and  Director,  Southeast  Region, 
NOAA.  NMFS.  9450  Koger  Boulevard. 
St.  Petersburg,  Florida  33702. 

Dated:  December  6. 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer. 
[FR  Doc.  91-23727  Filed  12-11-91;  8:45  am] 

BILLING  CODE  3510-22-U 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
SDI  Countermeasures 

action:  Cancellation  of  meeting. 


SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
SDI  Countermeasures  scheduled  for 
November  22-23, 1991  as  published  in 
the  Federal  Register  (Vol.  56,  No.  219, 
Page  57620,  Wednesday,  November  13. 
1991.  FR  Doc  91-27175)  has  been 
cancelled. 

Dated:  December  5. 1991. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-29640  Filed  12-11-91:  8:45  am) 

BILUNQ  CODE  M10-01-M 


Defense  Science  Board  Task  Force  on 
SDI  Countermeasures 

action:  Change  in  location  of  Advisory 
Committee  Meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  SDI 
Countermeasures  scheduled  for 
December  13-14, 1991  as  published  in 
the  Federal  Register  (Vol.  56,  No.  219. 
Page  57620.  Wednesday,  November  13. 
1991.  FR  Doc.  91-27175)  will  be  held  at 
Science  Applications  International 
Corporation.  McLean.  Virginia. 

Dated:  December  5. 1991. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-29641  Filed  12-11-91;  8:45  am) 

BILUNG  CODE  3«10-01*M 


Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Publication  of  changes  in  per 
diem  rates. 

summary:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  158.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  158  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  December  1991. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
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SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
SDI  Countermeasures  scheduled  for 
November  22-23, 1991  as  published  in 
the  Federal  Register  (Vol.  56,  No.  219, 
Page  57620,  Wednesday,  November  13, 
1991,  FR  Doc  91-27175)  has  been 
cancelled. 

Dated:  December  5, 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-29640  Filed  12-11-91:  8:45  am] 

BtLUNQ  CODE  M10-01-M 


Defense  Science  Board  Task  Force  on 
SDI  Countermeasures 

action:  Change  in  location  of  Advisory 
Committee  Meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  SDI 
Countermeasures  scheduled  for 
December  13-14, 1991  as  published  in 
the  Federal  Register  (Vol.  56,  No.  219. 
Page  57620,  Wednesday,  November  13, 
1991.  FR  Doc.  91-27175)  will  be  held  at 
Science  Applications  International 
Corporation,  McLean,  Virginia. 

Dated:  December  5, 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  91-29641  Filed  12-11-91;  8:45  am| 

BILUNO  CODE  U10-01-M 


Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Publication  of  changes  in  per 
diem  rates. 

summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  158.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  158  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  December  1991. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 


iTravel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  CiviUan  Personnel  Per 
Diem  Bulletins  by  mail  was 


discontinued  effective  June  1, 1979.  Per 
Diem  Bulletins  published  periodically  in 
the  Federal  Registn  now  constitute  \he 
only  notification  of  change  in  per  diem 


rates  to  agencies  and  establishments 
outside  the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 


wuiNQCooc  me-ot-i* 
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MAXIMUM  PER  DIEM  RATES   FOR  OFFICIAL  TRAVEL   IN  ALASKA,    HAWAII,    THE 
COMMONWEALTHS   OF   PUERTO  RICO  AND  THE  NORTHERN  MARIANA   ISLANDS   AND 
POSSESSIONS  OF  THE   UNITED   STATES   BY   FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)    ♦  (B) 


MAXIMUM 
PER  DIEM 

RATE 
=    (C) 


EFFECTIVE 
DATE 


ALASKA: 
ADAK   5/ 
ANAKTUVUK  PASS 
ANCHORAGE 

05-16—09-15 
09-16—05-15 
ANIAK 
ATQASUK 
BARROW 
BETHEL 
BETTLES 
CANTWELL 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 
DILLINGHAM 

DUTCH  HARBOR-UNALASKA 
EIELSON  AFB 
05-15—09-15 
09-16—05-14 
ELMENDORF  AFB 
05-16--09-15 
09-16—05-15 
EMMONAK 
FAIRBANKS 

05-15--09-15 
09-16—05-14 
FALSE  PASS 
FT.  RICHARDSON 
05-16—09-15 
09-16—05-15 
FT.  WAINWRIGHT 
05-15—09-15 
.09-16—05-14 
HOMER 
JUNEAU 

KATMAI  NATIONAL  PARK 
KENAI-SOLDOTNA 
05-01—09-30 
10-01--04-30 


10 

$  34 

$  44 

83 

57 

140 

137 

59 

196 

79 

54 

133 

73 

36 

109 

129 

86 

215 

86 

73 

159 

70 

73 

143 

65 

45 

110 

62 

46 

108 

71 

54 

125 

75 

47 

122 

74 

89 

163 

67 

35 

102 

76 

38 

114 

91 

54 

145 

92 

62 

154 

60 

59 

119 

137 

59 

196 

79 

54 

133 

60 

40 

100 

92 

62 

154 

60 

59 

119 

80 

37 

117 

137 

59 

196 

79 

54 

133 

92 

62 

154 

60 

59 

119 

57 

61 

118 

96 

70 

166 

89 

59 

148 

86 

70 

156 

64 

70 

134 

10-01-91 
12-01-90 

06-01-91 
01-01-91 
07-01-91 
12-01-90 
06-01-91 
12-01-90 
12-01-90 
06-01-91 
12-01-90 
12-01-90 
01-01-91 
07-01-91 
12-01-90 
12-01-90 

07-01-91 
01-01-91 

06-01-91 
01-01-91 
06-01-91 

07-01-91 
01-01-91 
06-01-91 

06-01-91 
01-01-91 

07-01-91 
01-01-91 
01-01-91 
01-01-91 
12-01-90 

05-01-91 
01-01-91 
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MAXIMUM 

[E 

PER  DIEM 

EFFECTIVE 

rE 

RATE 

DATE 

3) 

(C) 

34 

$  44 

10-01-91 

57 

140 

12-01-90 

59 

196 

06-01-91 

54 

133 

01-01-91 

36 

109 

07-01-91 

B6 

215 

12-01-90 

73 

159 

06-01-91 

73 

143 

12-01-90 

45 

110 

12-01-90 

46 

108 

06-01-91 

54 

125 

12-01-90 

47 

122 

12-01-90 

B9 

163 

01-01-91 

35 

102 

07-01-91 

38 

114 

12-01-90 

54 

145 

12-01-90 

62 

154 

07-01-91 

59 

119 

01-01-91 

59 

196 

06-01-91 

54 

133 

01-01-91 

40 

100 

06-01-91 

62 

154 

07-01-91 

59 

119 

01-01-91 

37 

117 

06-01-91 

59 

196 

06-01-91 

54 

133 

01-01-91 

62 

154 

07-01-91 

59 

119 

01-01-91 

61 

118 

01-01-91 

70 

166   • 

01-01-91 

59 

148 

12-01-90 

70 

156 

05-01-91 

70 

134 

01-01-91 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

=   (C) 

ALASKA:  (CONT'D) 

KETCHIKAN 

$  81 

$  75 

$156 

01-01-91 

KING  SALMON   3/ 

75 

59 

134 

12-01-90 

KLAWOCK 

75 

36 

111 

07-01-91 

KODIAK 

68 

61 

129 

01-01-91 

KOTZEBUE 

133 

58 

191 

06-01-91 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

79 

44 

123 

07-01-91 

MURPHY  DOME 

05-15—09-15 

92 

62 

154 

07-01-91 

09-16—05-14 

60 

59 

119 

01-01-91 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

77 

66 

143 

12-01-90 

NOME 

61 

75 

136 

01-01-91 

NOORVIK 

77 

66 

143 

12-01-90 

PETERSBURG 

61 

54 

115 

01-01-91 

POINT  HOPE 

99 

61 

160 

12-01-90 

POINT  LAY 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

64 

57 

121 

12-01-90 

SAND  POINT 

75 

36 

111 

07-01-91 

SEWARD 

05-01--09-30 

79 

52 

131 

07-01-91 

10-01—04-30 

48 

49 

97 

10-01-91 

SHUNGNAK 

77  ' 

66 

143 

12-01-90 

SITKA-MT.  EDGECOMBE 

65 

63 

128 

01-01-91 

SKAGWAY 

81 

75 

156 

01-01-91 

SPRUCE  CAPE 

68 

61 

129 

01-01-91 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

60 

40 

100 

12-01-90 

ST.  PAUL  ISLAND 

81 

34 

115 

12-01-90 

TANANA 

61 

75 

136 

01-01-91 

TOK 

59 

59 

118 

01-01-91 

UMIAT 

97 

63 

160 

12-01-90 

UNALAKLEET 

58 

47 

105 

12-01-90 

VALDE2 

05-01  —  10-31 

116 

66 

182 

05-01-91 

11-01—04-30 

85 

63 

148 

01-01-91 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGELL 

81 

75 

156 

01-01-91 

YAKUTAT 

70 

40 

110 

12-01-90 
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1991 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    * 

(B) 

=   (C) 

- 

ALASKA:  (CONT'D) 

OTHER   3,  4/ 

$  63 

$  47 

$110 

07-01-91 

AMERICAN  SAMOA 

85 

47 

132 

12-01-91 

GUAM 

99 

59 

158 

12-01-90 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

60 

38 

98 

06-01-91 

ISLAND  OF  HAWAII:  OTHER 

106 

43 

149 

06-01-91 

ISLAND  OF  KAUAI 

112 

48 

160 

06-01-91 

ISLAND  OF  KURE   1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI:  KIHEI 

04-01--12-19 

85 

50 

135 

12-01-90 

12-20--03-31 

97 

50 

147 

12-20-90 

ISLAND  OF  MAUI:  OTHER 

62 

50 

112 

06-01-91 

ISLAND  OF  OAHU 

95 

42 

137 

06-01-91 

OTHER 

59 

47 

106 

12-01-90 

JOHNSTON  ATOLL   2/ 

18 

18 

36 

10-01-91 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

45 

31 

76 

12-01-90 

SAIPAN 

68 

47 

115 

12-01-90 

TINIAN 

44 

24 

68 

12-01-90 

OTHER 

20 

13. 

33 

12-01-90 

PUERTO  RICO: 

BAYAMON 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15--04-15 

116 

92 

208 

12-15-91 

CAROLINA 

- 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

FAJARDO  (INCLUDING  LUQUILLO) 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

FT.  BUCHANAN  (INCL  GSA  SERV 

CTR,  GUAYNABO) 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

MAYAGUEZ 

84 

58 

142 

07-01-91 

PONCE 

113 

90 

203 

07-01-91 

ROOSEVELT  ROADS 

04-16—12-14 

66 

61 

127 

07-01-91 

12-15—04-15 

102 

64 

166 

12-15-91 
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MAXIMUM 

E 

PER  DIEM 

EFFECTIVE 

E 

RATE 

DATE 

) 

=   (C) 

7 

$110 

07-01-91 

7 

132 

12-01-91 

9 

158 

12-01-90 

8 

98 

06-01-91 

3 

149 

06-01-91 

8 

160 

06-01-91 

3 

13 

12-01-90 

0 

135 

12-01-90 

0 

147 

12-20-90 

0 

112 

06-01-91 

2 

137 

06-01-91 

7 

106 

12-01-90 

8 

36 

10-01-91 

3 

13 

12-01-90 

1 

76 

12-01-90 

7 

115 

12-01-90 

4 

68 

12-01-90 

3 

33 

12-01-90 

0 

183 

07-01-91 

12 

208 

12-15-91 

10 

183 

07-01-91 

>2 

208 

12-15-91 

)0 

183 

07-01-91 

)2 

208 

12-15-91 

)0 

183 

07-01-91 

J2 

208 

12-15-91 

38 

142 

07-01-91 

)0 

203 

07-01-91 

51 

127 

07-01-91 

54 

166 

12-15-91 
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cu 


LOCALITY 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)    ♦  (B) 


MAXIMUM 
PER  DIEM 

RATE 
=   (C) 


EFFECTIVE 
DATE 


PUERTO  RICO:  (CONT'D) 
SABANA  SECA 

04-16--12-14  $  93 

12-15—04-15  116 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD 

04-16--12-14  93 

12-15--04-15  116 

OTHER  63 

VIRGIN  ISLANDS  OF  THE  U.S. 

05-01—11-30  95 

12-01—04-30  128 

WAKE  ISLAND  2/  4 

ALL  OTHER  LOCALITIES  20 


UNITS) 


90 
92 
I 

90 
92 
63 

63 
66 
17 
13 


$183 
208 

183 
208 
126 

158 

194 

21 

33 


07 
12 


-01-91 
-15-91 


07-01-91 
12-15-91 
07-01-91 

05-01-91 
12-01-90 
12-01-90 
12-01-90 


FOOTNOTES 

1/  Commercial  facilities  are  not  available.  The  meal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by  the 
amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.  Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  diera  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $16.25  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB  and  the  following  Air  Force  Stations: 
Cape  Lisburne,  Cape  Newenham,  Cape  Romanzof,  Clear,  Fort  YuJton,  Galena, 
Indian  Mountain,  King  Salmon,  Sparrevohn,  Tatalina  and  Tin  City.  This  rate 
will  be  increased  by  the  amount  paid  for  US  Government  or  contractor 
quarters  and  by  $4  for  each  meal  procured  at  a  commercial  facility.  The 
rates  of  per  diem  prescribed  herein  apply  from  0001  on  the  day  after  arrival 
through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
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expenses  at  Amchitka  Island,  Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  US  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
government  or  contractor  quarters. 

BILUNG  COOC  Jt10-01-C 


1991 


UMI 


day.  December  12. 1991  /  Notices 


VEL  IN  ALASKA,  HAWAII,  THE 
RTHERN  MARIANA  ISLANDS  AND 
ERAL  GOVERNMENT  CIVILIAN 


e  will  be  increased  by  the 
arters  and  by  $10  for  each 
ates  of  per  diem  prescribed 
1  through  2400  on  the  day 


r  quarters  are  available  and 

are  used,  a  meal  and 
nstead  of  the  rate  prescribed 
the  amount  paid  for  U.S. 


Dated:  December  6. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-29643  Filed  12-11-91;  8:45  am) 
BtLLINO  CODE  M1(MI1-M 


Department  of  Army 

Notice  of  Intent  To  Prepare  an 

Environmental  Impact  Statement  (EiS) 
for  Operation  of  a  Heat-Recovery  Solid 
Waste  Incinerator. at  Fort  Lewis,  WA 

agency:  DOD,  U.S.  Army,  Fort  Lewis. 
iWashington. 

lACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  A  heat-recovery  solid  waste 
incinerator  is  proposed  for  operation  at 
Fort  Lewis,  Washington.  The  EIS  will 
evaluate  the  impacts  of  methods  for 
handling,  treating,  and  disposing  of  solid 
waste  in  association  with  operation  of 
the  incinerator.  The  scope  of  the  EIS  will 
be  on  preprocessing  of  the  waste  and 
operational  parameters  of  the 
incinerator.  Fort  Lewis  and  McChord 
AFB  produce  about  44,000  tons  of 
nonhazardous  solid  waste  a  year  which 
previously  has  been  placed  in  the  Fort 
Lewis  sanitary  landfill.  The  incinerator 
will  extend  the  life  of  the  landfill 
because  the  incinerator  ash  requires  less 
land  volume  than  disposal  of  untreated 
solid  waste.  Thus,  the  incinerator  would 
extend  the  life  of  the  landfill  by  about  25 
years.  The  incinerator  will  augment  the 
existing  Fort  Lewis  space  heating 
system  through  incinerating  solid  waste 
to  produce  by-product  steam  and  hot 
water.  The  Incinerator  will  enable  Fort 
Lewis  to  retire  two  existing  boiler  plants 
that  supply  high  termpeature  hot  water 
heat,  thereby  conserving  fossil  fuel  and 
heating  costs.  Also,  Fort  Lewis  will 
retire  one  incinerator  used  to  destroy 
classified  documents.  Replacement  of 
these  less  modem  facilities  is  expected 
to  result  in  a  net  decrease  in  air 
emissions.  Alternatives: 

a  No  action  (non-operation  of  the 
incinerator  with  continued  landfilling). 

b.  Incineration  with  unsorted  waste. 

c.  Presorting  and  recycling  wastes  to 
meet  the  25  percent  by  weight  recycling 
requirement  (EPA's  Emission 
Guidelines:  Municipal  Waste 
Combustors). 

d.  Presorting  and  recycling  wastes  to 
achieve  greater  than  25  percent 
recycling  levels  before  incineration.  As 
the  Army  evaluates  impacts  and 
reviews  public  comment  other 
alternatives  may  arise.  These  will  be 
considered. 


DATES:  A  public  scoping  meeting  will  be 
held  to  solicit  input  on  significant 
environmental  issues  associated  with 
the  operation  of  the  heat  recovery 
incinerator.  Because  of  the  local  scope 
of  potential  impacts,  the  public  meeting 
will  be  held  in  the  Fort  Lewis/Tacoma 
area.  The  time,  date,  and  exact  location 
of  this  meeting  will  be  announced  in  the 
local  media  at  a  later  date. 

In  addition  to  the  scoping  meeting, 
written  input  to  the  scoping  process  is 
solicited.  Comments  in  response  to  this 
NOI  or  as  part  of  the  scoping  process 
are  requested  on  or  before  January  27. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  proposed 
action  or  the  NEPA  process  for  the 
action,  comments  on  this  NOI,  or  written 
inputs  to  the  scoping  meeting  or  scoping 
process,  should  be  mailed  to: 
Headquarters,  I  Corps  and  Fort  Lewis, 
Attn:  AFZH-DEQ  (James  Benson).  Fort 
Lewis.  Washington  98433-5000. 

Dated:  December  6. 1992. 
Lewis  D.  Wallcer. 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I'.L&E). 

[FR  Doc.  91-29637  Filed  12-11-91;  8:45  am] 

BILUNQ  CODE  37KM»-II 


Military  Traffic  Management 
Command;  Open  Meeting,  Military 
Personnel  Property  Symposium 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  meeting  of  the  Military  Personal 
Property  Symposium.  This  meeting  will 
be  held  on  23  January  1992  at  the  Best 
Western  Old  Colony  Inn.  625  First 
Street,  Alexandria,  Virginia,  and  will 
convene  at  0830  hours  and  adjourn  at 
approximately  1600  hours. 

Proposed  Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  Personal  Property  Traffic 
Management  Regulation.  DoD  4500.34R, 
and  the  handling  of  other  matters  of 
mutual  interest  concerning  the 
Department  of  Defense  Personal 
Property  Shipment  and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  MiUtary  Traffic 
Management  Command,  ATTN;  MTPP- 
M,  5611  Columbia  Pike,  Falls  Church. 
VA  22041-505a  telephone  (703)  756- 
1600,  between  0800-1630  hours.  Topics 


to  be  discussed  should  be  received  on  or 
before  13  December  1991. 
Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer 
[PR  Doc.  91-29684  Filed  12-11-91;  8:45  am] 

MIXING  COOC  1710-0»-ll 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  tt>e 
Defense  Finance  and  Accounting 
Service-Cleveland  Center  and  tt>e 
Defense  Manpower  Data  Center  of  ttte 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency. 
Department  of  Defense. 

ACTION:  Notice  of  an  internal 
Department  of  the  Defense  computer 
matching  program  between  the  Defense 
Finance  and  Accounting  Service- 
Cleveland  Center  (DFAS-CL)  and  the 
Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD)  for  public  comment. 

SUMMARY:  DMDC,  as  the  matching 
agency  under  the  Privacy  Act  of  1974.  as 
amended,  (5  U.S.C.  552a],  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
DFAS-CL  and  DMDC  that  their  records 
are  being  matched  by  computer.  The 
record  subjects  are  delinquent  debtors 
of  the  DFAS-CL  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  payment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  administered  by 
DFAS-CL  so  as  to  permit  DFAS-CL  to 
pursue  and  collect  the  debt  by  voluntary 
repayment  or  by  administrative  or 
salary  offset  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982. 

DATES:  This  proposed  action  will 
become  elective  January  13, 1992.  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDRESSES:  Any  interested  party  may 

submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  400 
Army  Navy  Drive,  room  205,  Arlington, 
VA  22202-2884.  Telephone  (703)  614- 
3027. 
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SUPPLEMENTARY  INFORMATION:  PUFsuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a). 
DFAS-CL  and  DMDC  have  concluded  a 
memorandum  of  understanding  (MOU) 
to  conduct  a  computer  matching 
program  between  the  agencies.  The 
purpose  of  the  match  is  to  assist  DFAS- 
CL  in  identifying  and  locating  those 
delinquent  debtors  employed  in  another 
Federal  agency  or  uniformed  service, 
including  retirees  receiving  a  Federal 
benefit.  DFAS-CL  will  use  this 
information  to  initiate  independent 
collection  of  these  debts  under  the  Debt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming  or  by 
administrative  or  salary  offset 
procedures  until  the  obligation  is  paid  in 
full.  These  collection  efforts  will  include 
requests  by  DFAS-CL  of  other  Federal 
agencies  to  disclose  and  maintain 
debtor  records  which  will  be  matched 
with  DMDC's  Federal  employment/ 
compensation  records  to  collect  debts 
owed  to  DFAS-CL  The  parties  to  this 
MOU  have  determined  that  a  computer 
matching  program  is  the  most  efficient, 
effective  and  expeditious  method  for 
accomplishing  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  If  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
MOU  between  DFAS-CL  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Defense 
Finance  and  Accounting  Service- 
Cleveland  Center.  Accounting  and 
Finance  Department.  Code  6112. 1240 
East  Ninth  Street.  Cleveland.  OH  44199- 
2055. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19, 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r]  and  an  advance  copy 
of  this  notice  was  submitted  on 
November  29, 1991,  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4b  of  appendix  I 
to  0MB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals."  dated 
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December  12. 1985  (50  Pf(  52738, 

December  24, 1985).  This  matching 
program  is  subject  to  review  by  0MB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 

Dated:  December  6. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

Computer  Matching  Program  Between 
the  Defense  Finance  and  Accounting 
Service-Cleveland  Center  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense  for  Debt 
Collection 

A.  Participating  Agencies 

Participants  in  this  computer  matching 
program  are  the  Defense  Finance  and 
Accounting  Service-Cleveland  Center 
(DFAS-CL)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  DFAS-CL  is  the 
source  agency,  i.e.,  the  agency  disclosing 
the  records  for  the  purpose  of  the  match. 
DMDC  is  the  specific  recipient  or 
matching  agency,  i.e..  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  Match 

The  purpose  of  the  match  is  to  identify 
and  locate  delinquent  debtors  who  are 
current  or  former  Federal  employees  or 
military  members  receiving  any  Federal 
salary  or  benefit  payments  and  indebted 
and  delinquent  in  their  repayment  of 
debts  owed  to  the  United  States 
Government  under  certain  programs 
administered  by  DFAS-CL  so  as  to 
permit  DFAS-CL  to  pursue  and  collect 
the  debt  by  voluntary  repayments  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

C.  Authority  for  Conducting  the  Match 

The  legal  authority  for  conducting  the 
matching  program  is  contained  in  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365).  31  U.S.C.  chapter  37.  subchapter  I 
(General)  and  subchapter  II  (Claims  of 
the  United  States  Government).  31 
U.S.C.  3711  Collection  and  Compromise. 
31  U.S.C.  3716-3718  Administrative 
Offset.  5  U.S.C.  5514  Installment 
Deduction  for  Indebtedness  (Salary 
Offset);  10  U.S.C.  136.  Assistant 
Secretaries  of  Defense.  Appointment 
Powers  and  Duties;  section  206  of 
Executive  Order  11222;  37  U.S.C.  1007 
Military  Salary  Offset;  4  CFR  chapter  II. 
Federal  Claims  Collection  Standards 
(General  Accounting  Office-Department 
of  Justice);  5  CFR  550.1101-550.1108 
Collection  by  Offset  from  Indebted 
Government  Employees  (OPM);  DoD 


Instruction  7045.18,  Collection  of 
Indebtedness  due  the  United  States  (32 
CFR  Part  90);  DoD  Directive  7045.13  DoD 
Credit  Management  and  Debt  Collection 
Pitgram,  dated  October  31, 1986. 

D.  Records  to  be  Matched 

The  systems  of  records  maintained  by 
the  respective  agencies  under  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

1.  This  match  will  involve  the  DFAS- 
CL  record  system  identified  as  NO7430- 
1.  "Navy  Debt  Management  and 
Collection  System  (NMCS)".  last 
published  in  the  Federal  Register  at  55 
FR  48680  on  November  21, 1990.  The 
notice  contains  an  appropriate  routine 
use  for  the  release  of  these  records  for 
this  purpose.  The  DFAS-CL  file  contains 
information  on  approximately  37,000 
debtors. 

2.  The  DoD  systems  of  records  are 
S322.10  DMDC,  "Defense  Manpower 
Data  Center  Data  Base",  published  at  56 
FR  19838  on  April  30, 1991,  and  S322.ll 
DLA-LZ.  "Federal  Creditor  Agency  Debt 
Collection  Data  Base",  last  published  in 
the  Federal  Register  at  52  FR  37495  on 
October  7. 1987.  The  DMDC  files 
contained  information  on  approximately 
ten  million  active  duty,  retired,  and 
Reserve  military  members,  current  and 
former  Federal  civilian  employees,  and 
debtors  obligated  to  DoD. 

3.  This  computer  match  is  internal 
within  the  DoD.  The  DoD  is  considered 
a  single  agency  for  routine  use 
disclosure  purposes  under  the  Privacy 
Act.  All  routine  uses  published  in  DoD 
record  system  notices  are  for  disclosure 
of  records  outside  the  DoD  for  a  use  that 
is  compatible  with  the  purpose  for 
which  the  information  was  collected  and 
maintained  by  DoD.  The  exchange  of 
records  for  this  match  between  DFAS- 
CL  and  DMDC  is  permitted  under  the 
exception  of  subsection  (b)(1)  of  the 
Privacy  Act.  i.e.,  to  those  officers  and 
employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties.  Therefore,  there  is  no 
requirement  that  either  record  system 
notice  have  a  routine  use  for  the  match. 
Nevertheless,  the  exchange  of  the 
records  is  compatible  with  the  purposes 
for  which  the  information  was  collected 
and  maintained  in  both  systems. 
Moreover,  there  will  be  a  disclosure 
accounting  maintained  by  DMDC  for 
any  disclosures  from  the  S322.10  DMDC 
and  the  S322.ll  DLA-LZ  record  systems. 
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Instruction  7045.18,  Collection  of 
Indebtedness  due  the  United  States  (32 
CFR  Part  90):  DoD  Directive  7045.13  DoD 
Credit  Management  and  Debt  Collection 
PAgram.  dated  October  31. 1988. 

D.  Records  to  be  Matched 

The  systems  of  records  maintained  by 
the  respective  agencies  under  the 
Privacy  Act  of  1974.  as  amended,  5 
U.S.C.  552a,  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

1.  This  match  will  involve  the  DFAS- 
CL  record  system  identified  as  NO7430- 
1,  "Navy  Debt  Management  and 
Collection  System  (NMCS)".  last 
published  in  the  Federal  Register  at  55 
FR  48680  on  November  21. 1990.  The 
notice  contains  an  appropriate  routine 
use  for  the  release  of  these  records  for 
this  purpose.  The  DFAS-CL  file  contains 
information  on  approximately  37,000 
debtors. 

2.  The  DoD  systems  of  records  are 
S322.10  DMDC.  "Defense  Manpower 
Data  Center  Data  Base",  published  at  56 
FR  19838  on  April  30, 1991,  and  S322.ll 
DLA-LZ,  "Federal  Creditor  Agency  Debt 
Collection  Data  Base",  last  published  in 
the  Federal  Register  at  52  FR  37495  on 
October  7. 1987.  The  DMDC  files 
contained  information  on  approximately 
ten  million  active  duty,  retired,  and 
Reserve  military  members,  current  and 
former  Federal  civilian  employees,  and 
debtors  obligated  to  DoD. 

3.  This  computer  match  is  internal 
within  the  DoD.  The  DoD  is  considered 
a  single  agency  for  routine  use 
disclosure  purposes  under  the  Privacy 
Act.  All  routine  uses  published  in  DoD 
record  system  notices  are  for  disclosure 
of  records  outside  the  DoD  for  a  use  that 
is  compatible  with  the  purpose  for 
which  the  information  was  collected  and 
maintained  by  DoD.  The  exchange  of 
records  for  this  match  between  DFAS- 
CL  and  DMDC  is  permitted  under  the 
exception  of  subsection  (b](l]  of  the 
Privacy  Act,  i.e.,  to  those  officers  and 
employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties.  Therefore,  there  is  no 
requirement  that  either  record  system 
notice  have  a  routine  use  for  the  match. 
Nevertheless,  the  exchange  of  the 
records  is  compatible  with  the  purposes 
for  which  the  information  was  collected 
and  maintained  in  both  systems. 
Moreover,  there  will  be  a  disclosure 
accounting  maintained  by  DMDC  for 
any  disclosures  from  the  S322.10  DMDC 
and  the  S322.ll  DLA-LZ  record  systems. 
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E.  Description  of  Computer  Matching 
Program 

DFAS-CL.  as  the  source  agency,  will 
provide  DMDC  with  a  magnetic  tape  of 
individuals  who  are  indebted  to  the    • 
Navy.  The  tape  will  contain  data 
elements  on  individual  debtors.  DMDC, 
as  the  recipient  agency,  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  DFAS-CL  file  against  a 
DMDC  computer  data  base.  Matching 
records,  "hits"  based  on  the  SSN,  will 
produce  the  member's  name",  service  or 
agency,  category  of  employee,  salary  or 
benefit  amounts,  and  current  work  or 
home  address.  Matching  records  will  be 
returned  to  DFAS-CL  in  a  standard  430 
byte  output  record  on  tape.  DFAS-CL 
will  be  responsible  for  verifying  the 
information  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  DFAS-CL  will  be 
responsible  for  making  the  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness, 
and  recovery  efforts  as  a  result  of  the 
match.  Debtors  identified  on  the  DMDC 
listing  as  in  a  Navy  active  duty,  reserve, 
or  retired  pay  status  are  treated  as  in- 
service  debtors.  If  the  debtor  is 
employed  by  another  Federal  agency,  a 
request  for  salary  or  administrative 
offset  is  issued  to  the  employing  agency. 
Debtors  identified  on  the  DMDC  listing 
as  in  an  Army,  Air  Force,  or  Marine 
Corps  active  duty,  reserve  or  retired  pay 
status  are  issued  a  military  pay  offset 
warning  letter.  If  no  response  is  received 
after  30  days,  a  Pay  Adjustment 
Authorization  is  issued  to  deduct 
monthly  installments  from  the  debtor's 
military  pay. 

F.  Individual  Notice  and  Opportunity  to 
Contest 

It  will  be  the  responsibility  of  DFAS- 
CL  to  verify  and  determine  whether  the 
data  from  the  DMDC  match  are 
consistent  with  the  data  from  the  DFAS- 
CL  debtor  file,  and  to  resolve  any 
discrepancies  or  inconsistencies  as  to 
positive  identification.  Any 
^discrepancies  or  inconsistencies 
furnished  by  DMDC,  or  developed  as  the 
result  of  the  match,  such  as  amount  of 
indebtedness  or  salaries  of  hits  will  be 
independently  investigated  and  verified 
by  DFAS-CL  prior  to  any  final  adverse 
action  being  taken  against  the  individual 
by  DFAS-CL  There  will  be  no  adverse 
action  taken  based  on  raw  hits. 

Navy  Debtors — There  are  two  (2) 
primary  types  of  salary  offset: 

\rilitary  Salary  Offset— under  title  37 
U.S.C.  1007  (Deduction  from  Pay). 
Navy  debtors  who  are  currently 
serving  in  the  Armed  Forces  in  an 


active  duty,  reserve,  or  retired  pay 

status. 
Civilian  Salary  Offset— under  5  U.S.C. 

5514  Navy  debtors  who  are  currently 

employed  as  a  civilian  or  retired  by  a 

government  agency. 

Under  subsection  (c)  of  37  U.S.C.  1007, 
an  amount  that  a  member  of  the  Armed 
Forces  is  administratively  determined  to 
owe  the  United  States  may  be  deducted 
from  the  pay  of  the  member  in  monthly 
installments.  The  debtor  is  notified  in 
writing  when  collections  are  made 
under  this  authority.  That  notification 
includes  information  concerning  the 
amount  to  be  collected  and  the  amount 
of  monthly  deductions.  The  debtor  is 
given  an  opportunity  to  enter  into  a 
voluntary  agreement  to  repay  the  debt 
under  terms  agreeable  to  DFAS-CL.  The 
debtor  is  given  an  opportunity  to  inspect 
and  copy  records  related  to  the  debt  and 
for  review  of  the  decision  related  to  the 
debt.  Requests  for  copies  of  the  records 
relating  to  the  debt  shall  be  made  no 
later  than  10  days  from  the  receipt  by 
the  debtor  of  the  notice  of  indebtedness. 

The  debtor  is  entitled  to  a  30  day 
written  notification  informing  the  debtor 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pay  if 
the  amount  owed  is  not  paid  in  full,  and 
an  explanation  of  other  rights  of  the 
debtor  under  the  law. 

The  debtor  is  also  entitled  to  an 
opportunity  for  a  hearing  concerning  the 
existence  or  the  amount  of  the  debt,  or 
when  a  repayment  schedule  is 
established  other  than  by  written 
agreement  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repayment  schedule,  must 
be  made  within  30  days  of  receipt  by  the 
debtor  of  the  notice  of  indebtedness  or 
within  45  days  after  receipt  of  the 
records  relating  to  the  debt,  if  such 
records  are  requested  by  the  debtor. 

G.  Inclusive  Dates  of  the  Matching 
Program 

This  computer  matching  program  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  and  Congress. 
If  no  objections  are  raised  by  either  and 
the  mandatory  30  day  public  notice 
period  for  comment  has  expired  for  this 
Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 


repeated  rfo  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  DFAS-CL  and  DMDC.  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

H.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Director,  Defense  Privacy  Office,  400 
Army  Navy  Drive,  room  205,  Arlington. 
VA  22202-2884.  Telephone  (703)  614- 
3027. 

[FR  Doc.  91-29642  Filed  12-11-81;  6:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.073C1 

National  Diffusion  Network  Program: 
New  State  Facilitator  Projects;  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1992 

Purpose  of  Program:  To  provide  grants 
to  disseminjrte  exemplary  education 
programs  within  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico. 
This  program  supports  AMERICA  2000. 
the  President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  making  current  information 
about  exemplary  programs  available  to 
educators  across  the  country. 

Eligible  Applicants:  Any  public  or 
nonprofit  private  agency,  organization, 
or  institution  located  in  the  State  to  be 
served  may  apply  for  a  State  Facilitator 
award. 

Deadline  for  Transmittal  of 
Applications:  March  9, 1992. 

Deadline  for  Intergovernmental 
Review:  May  8, 1992. 

Applications  Available:  January  3. 
1992. 

Available  Funds:  $6,370,000. 

Estimated  Range  of  Awards:  $50,000- 
$225,000. 

Estimated  Average  Size  of  Awards: 
$122,500. 

Estimated  Number  of  Awards:  52. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80, 81.  82,  85 
and  86:  (b)  The  regulations  under  34  CFR 
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part  98  (Student  Rights  in  Research. 
Experimental  Activities,  and  Testing): 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parts  785  and  788. 

For  Applications  or  Information 
Contaci:  Mr.  Thomas  Wikstrom,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  510, 
Washington,  DC  20208-5645.  Telephone: 
(202)  219-2134.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  2962. 

Dated:  December  6, 1991. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 
[FR  Doc.  91-29671  Filed  12-11-91;  8:45  amj 
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[CFDA  No:  84.047] 

Upward  Bound  Program;  Grants 
Availability 

aoency:  Office  of  Postsecondary 

Fducation. 

ACTION:  Notice  of  limited  extension  of 

closing  date  under  the  Upward  Bound 

Program  for  the  University  of  Guam 

from  December  6, 1991  to  December  13. 

1991. 

On  September  18, 1991  the  Secretary 
of  Education  published  in  the  Federal 
Register  a  Combined  Application  Notice 
for  FY  1992  which  included  an 
application  deadline  date  for  the 
Upward  Bound  Program  of  December  6, 
1991.  On  November  27, 1991  a  typhoon 
occurred  which  resulted  in  substantial 
property  damage  and  loss  of  power  on 
Guam.  As  a  result,  the  University  of 
Guam  is  unable  to  complete  the 
preparation  of  application  materials  in 
order  to  meet  the  Upward  Bound 
deadline.  The  University  was  without 
electrical  service  for  approximately  one 
week.  This  document  provides  a  limited 
extension  of  the  December  6, 1991 
deadline  lo  December  13, 1991  for  the 
University  of  Guam  only,  due  to 
extraordinary  circumstances 
surrounding  the  typhoon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Sonnergren,  Acting  Director, 
Division  of  Student  Services, 
Department  of  Education,  Washington. 
DC,  20202.  Telephone  (202)  708-4807. 
Deaf  and  hearing  impaired  individuals 
may  call  the  federal  Dual  Party  Relay 
Services  at  1-800-877-8339  (in 
Washington,  DC,  202  area  code, 
telephone  706-9200)  between  8  a.m.  and 
7  p.m..  Eastern  Time. 


Program  Authority:  20  U.S.C.  1070d-la. 

Dated:  December  6, 1991. 
Carolynn  Reid-Wallace. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-29670  Filed  12-11-fll:  8:45  am] 

MLUNQ  COOC  4000-01-M 


National  Assessment  Governing 
Board;  Teleconference  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Design  and  Analysis  Committee  of 
the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  December  19. 1991. 
time:  11  a.m.  (e.t.). 

PLACE:  National  Assessment  Governing 
Board,  suite  7322, 1100  L  Street  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board,  suite 
7322. 1100  L  Street  NW.,  Washington. 
DC.  20005-4013,  Telephone:  (202)  357- 
6938. 

SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  USC  1221e-l). 
The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
The  Design  and  Analysis  Committee  of 
the  National  Assessment  Governing 
Board  will  meet  via  telephone 


conference  call  on  December  19. 1991,  at 
11  a.m.  (ET).  The  proposed  agenda 
includes  discussion  of  the  draft  policy 
on  linking  NAEP  to  local  and 
commercial  tests;  discussion  of  the 
NAGB  policy  on  data  collection  and  use 
associated  with  the  NAEP  participation 
rates  for  1992;  and  the  biennial 
evaluation  of  item  development  and 
review  policy. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  suite  7322, 1100  L 
Street,  NW.,  Washington,  DC,  from  8:30 
a.m.  to  5  p.m. 

Dated:  December  4, 1991. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

[FR  Doc.  91-29672  Filed  12-11-91:  8:45  am) 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Feoeral  Energy  Regulatory 
Commission 

(Docket  No.  JD92-01588T,  Wyomlng-11 
Addition] 

State  of  Wyoming;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

December  6, 1991. 

Take  notice  that  on  November  25. 
1991.  the  Wyoming  Oil  and  Gas 
Conservation  Commission  (Wyoming) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Lower 
Lewis  Formation  in  Sweetwater  County. 
Wyoming,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice 
covers  certain  lands  in  Sweetwater 
County,  Wyoming  and  consists  of  the 
following  acreage: 

Township  24  NoHh,  Range  97  West,  8th  P.M. 

Section  15:  All  Section  29:  All 

Section  21:  All  Section  33:  All 

Section  22:  All  Section  34:  All 

Section  27:  All  Section  35:  All 
Section  28:  AH 

The  notice  of  determination  also 
contains  Wyoming's  findings  that  the 
referenced  portion  of  the  Lower  Lewis 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
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conference  call  on  December  19, 1991.  at 
11  a.m.  (ET).  The  proposed  agenda 
includes  discussion  of  the  draft  policy 
on  linking  NAEP  to  local  and 
commercial  tests:  discussion  of  the 
NAGB  policy  on  data  collection  and  use 
associated  with  the  NAEP  participation 
rates  for  1992;  and  the  biennial 
evaluation  of  item  development  and 
review  policy. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  7322, 1100  L 
Street,  NW..  Washington.  DC.  from  8:30 
a.m.  to  5  p.m. 

Dated:  December  4. 1991. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

|FR  Doc.  91-29672  Filed  12-11-91;  8:45  am] 
8ILUNG  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Feaeral  Energy  Regulatory 
Commission 

[Docket  No.  J092-01588T,  Wyomlng-11 
Addition] 

State  of  Wyoming;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

December  6, 1991. 

Take  notice  that  on  November  25. 
1991,  the  Wyoming  Oil  and  Gas 
Conservation  Commission  (Wyoming) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Lower 
Lewis  Formation  in  Sweetwater  County, 
Wyoming,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice 
covers  certain  lands  in  Sweetwater 
County,  Wyoming  and  consists  of  the 
following  acreage: 

Township  24  North.  Range  97  West,  6th  P.M. 

Section  15:  All  Section  29:  All 

Section  21:  All  Section  33:  All 

Section  22:  All  Section  34:  All 

Section  27:  All  Section  35:  All 
Section  28:  AH 

The  notice  of  determination  also 
contains  Wyoming's  findings  that  the 
referenced  portion  of  the  Lower  Lewis 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 


Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  91-29719  Filed  12-11-91:  8:45  am] 

BILUNG  CODE  (TIT-OI-M 

[Docl(et  No.  RP84-53-015] 

Ozark  Gas  Pipeline  Corp.;  Report  of 
Refunds 

December  6, 1991. 

Take  notice  that  on  August  26, 1991, 
Ozark  Gas  Pipeline  Corporation  (Ozark) 
filed  a  report  showing  refunds  of 
$689,348.50  to  Columbia  Gas 
Transmission  Corporation  and 
Tennessee  Gas  Pipeline  Company  due  to 
a  reduction  in  a  commodity  rate  from 
S0.1264  to  $0.0610  effective  January  1, 
1991.  The  refunds  were  made  in 
compliance  with  a  Settlement  approved 
by  Commission  order  issued  June  5, 
1991.  in  Docket  Nos.  RP84-53-O00,  et  a]. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  12, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-29718  Filed  12-11-91;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  TM92-2-S5-000  and  TQ92-1- 
55-001) 

Questar  Pipeline  Co.;  Tariff  Filing 

December  5,' 1991. 

Take  notice  that  Questar  Pipeline 
Company,  on  November  27. 1991, 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff: 
Substitute  Fifteenth  Revised  Sheet  No. 

12  to  Original  Volume  No.  1  to  be 

effective  December  1, 1991 
Sixteenth  Revised  Sheet  No.  12  to 

Original  Volume  No.  1, 


Seventeenth  Revised  Sheet  No.  5  to 
Original  Volume  No.  1-A  and 

Eighth  Revised  Sheet  No.  8  to  Original 
Volume  No.  3  to  be  effective  January 
1,1992 

Questar  states  that  this  filing  (1) 
revises  the  Statement  of  Rates  filed  in 
its  November  6, 1991,  purchase  gas  cost 
adjustment  filing  by  reflecting  new  base 
rates  as  filed  in  Questar's  November  15, 
1991,  compliance  filing  in  Docket  No. 
RP91-140-008  and  (2)  implements  the 
1992  Gas  Research  Institute  charge 
authorized  by  the  Commission  on 
October  1, 1991. 

Questar  requests  an  effective  date  of 
December  1, 1991.  for  Substitute 
Fifteenth  Revised  Sheet  No.  12  and 
January  1, 1992,  for  the  tariff  sheets 
submitted  to  implement  the  CRl  charge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nonh  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  91-29664  Filed  12-11-91;  8:45  am] 

BILLING  CODE  S717-01-M 

[Docket  No.  RP91-207-0011 

RIngwood  Gathering  Co.;  Compliance 
Filing 

December  6, 1991. 

Take  notice  that  on  October  28, 1991, 
Ringwood  Gathering  Company 
(Ringwood)  filed  a  plan  detailing 
Ringwood's  proposed  disposition  of  any 
amounts  remaining  in  its  Purchased  Gas 
Accounts  (PGA).  The  plan  was  filed 
pursuant  to  the  Commission's  order  in 
Docket  No.  RP91-207-000  dated 
September  13, 1991. 

Ringwood  submits  the  following  plan 
for  the  Commission's  review  and 
consideration.  Ringwood's  PGA  Account 
No.  191  reflects  an  underrecovery  of 
$9,201  at  the  end  of  its  third  quarter, 
May  31, 1991.  Ringwood  states  that  it 
forfeits  the  right  to  recover  this  amount 
from  its  former  jurisdictional  markets, 


i.e..  Williams  Natural  Gas  Company  and 
Oklahoma  Natural  Gas  Company. 

Any  person  desiring  to  prwesi  sdid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator^'  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure — 18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  December  16. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-29715  Filed  12-11-91:  8:45  am] 

BILLING  COOE  •717-01-11 


[Docket  No.  PR«2-3-000] 

Southeastern  Natural  Gas  Co.;  Petition 
for  Rate  Approval 

December  6. 1991. 

Take  notice  that  on  November  27. 
1991.  Southeastern  Natural  Gas 
Company  (Southeastern)  filed  pursuant 
to  §  284.i23(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  maximum 
reservation  fee  of  $4,402  per  Mcf  and  a 
maximum  commodity  charge  of  $0  029 
per  Mcf  for  firm  transportation  and  a 
maximum  rate  of  $0,174  per  Mcf  for 
interruptible  transportation  plus  1*  for 
fuel  allowance  for  transportation  of 
natural  gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Southeastern  states  that  it  is  a 
Hinshaw  pipeline  company  which 
currently  transports  and  sells  gas  within 
Ohio  pursuant  to  Ohio  authorization  and 
regulation.  It  stales  that  it  received  a 
blanket  certificate  pursuant  to  §  284.224 
of  the  Commission's  regulations  in 
Docket  No.  CP91-2688-«»  which 
certificate  authorizes  it  to  engage  in  the 
sale,  transportation,  and  assignment  of 
natural  gas  that  is  subject  to  the 
Commission's  jurisdiction  under  the 
NGA  to  the  same  extent  and  in  the  same 
manner  that  intrastate  pipelines  are 
authorized  to  engage  in  such  aclivities 
by  subparts  C,  D,  and  E  of  part  284  of 
the  Commission's  regulations. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
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for  similar  transportation  service.  The 
Conunission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  accordance  with  S§  385.211 
and  385.214  of  the  Commission's  rules  of 
practice  and  procedures.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  December  27, 
1991.  The  petition  for  rate  approval  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Loia  O.  Cashell. 
Secretary. 

(FR  Doc.  91-29716  Filed  12-11-81;  8:45  am) 
I  COM  tn7-«v« 


(Docket  No.  TA»2>1-ia-0001 

Texas  Gas  Transmission  Corp.; 
Propossd  Changes  in  FERC  Gas  Tariff 

December  6, 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  November  27. 1991.  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.l: 

Forty-eighth  Revised  Sheet  No.  10 
Forty.«ighth  Revised  Sheet  No.  lOA 
Twenty-ninth  Revised  Sheet  No.  11 
Nineteenth  Revised  Sheet  Na  llA 
Nineteendi  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  projected 
purchased  gas  costs  and  the 
unrecovered  purchased  gas  cost 
surcharge  pursuant  to  the  Annual  PGA 
provision  of  the  Purchased  Gas 
Adjustment  clause  of  its  FERC  Gas 
Tariff  and  are  proposed  to  be  effective 
February  1, 1992.  Texas  Gas  further 
states  that  the  proposed  tariff  sheets 
reflect  a  current  commodity  rate 
increase  of  $.1288  per  MMBtu  from  the 
rates  set  forth  in  the  quarterly  PGA  filed 
September  30, 1991  (Docket  No.  TQ92-1- 
18),  and  a  decrease  of  $(.1193)  per 
MMBtu  in  the  Unrecovered  Purchased 
Gas  Cost  surcharge.  No  changes  in  the 
demand  rates  of  SGN  standby  rates  are 
proposed  in  the  instant  filing. 


Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  S9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before 
December  27. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  tvishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 

[FR  Doc  Sl-29717  Piled  12-11-91;  8:45  am] 
mama  com  nvt-vut 


[OociwI  Na  TA92-1-17-0M1 

Texas  Eastern  Transmission  Corp4 
Proposed  Changes  in  FERC  Gm  Tariff 

December  0, 1961. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  2, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  tariff  sheets  listed  on  the  attached 
appendix  A. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  February  1. 1992. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  pursuant  to 
section  23,  Purchased  Gas  Cost 
Adjustment,  and  section  26,  Electric 
Power  Cost  (EPC)  Adjustment, 
contained  (PGA)  in  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff.  This  filing  constitutes  Texas 
Eastern's  regular  annual  PGA  filing  to 
be  effective  February  1. 1992  pursuant  to 
18  CFR  154.305  and  also  constitues 
Texas  Eastern's  semiannual  adjustment 
to  reflect  changes  in  electric  power  costs 
pursuant  to  section  26  of  the  General 


Terms  and  Conditions  of  its  FERC  Gas 
Tariff. 

Texas  Eastern  states  that  in 
compliance  with  S  154.305(a)(2]  of  the 
Commission's  Regulations,  a  report 
containing  detailed  computations  for  the 
derivation  of  the  PGA  current 
adjustment  to  be  applied  to  Texas 
Eastern's  effective  rates  is  enclosed  in 
the  format  as  prescribed  by  FERC  Form 
No.  542-PGA  (Revised)  and  FERC's 
Notice  of  Criteria  for  Accepting 
Electronic  PGA  Filings  dated  April  12. 
1991. 

Texas  Eastern  states  that  the  PGA 
changes  proposed  in  this  filing  consist  of 
Current  Adjustments  and  Surcharge 
Adjustments  as  follows  for  the 
components  of  Texas  Eastern's  sales 
rates: 


Rate 
component 

Currert 
•dlusbfNMil 

Surcharge 
adjustment 

Demand.- 

Commodrty..... 

$0.084/dth 
($0.99l4)/dtt> 

$0.976/dth 
$0.0845/dth 

These  current  adjustments  represent  tt)e  change 
in  Texas  Eastern's  protected  quarterty  cost  ot  pijr- 
chasecJ  gas  from  Texas  Eastern  s  November  1,  1991 
quarterty  filing  m  Docket  No.  TQ92-1-17  The  Sur- 
charge Adjustments  are  Oesigned  to  amortize  the 
Current  Deterrat  Subaccount  Balance  in  Account  No. 
191  as  oi  September  30.  1991  over  the  12-«rH3nttt 
period  lieginning  February  1,  1992. 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  S9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  27. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
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Terms  and  Conditions  of  its  FERC  Gas 
Tariff. 

Texas  Eastern  states  that  in 
compliance  with  9  154.305(a](2]  of  the 
Commission's  Regulations,  a  report 
containing  detailed  computations  for  the 
derivation  of  the  PGA  current 
adjustment  to  be  applied  to  Texas 
Eastern's  effective  rates  is  enclosed  in 
the  format  as  prescribed  by  FERC  Form 
No.  542-PGA  (Revised)  and  FERC's 
Notice  of  Criteria  for  Accepting 
Electronic  PGA  Filings  dated  April  12, 
1991. 

Texas  Eastern  states  that  the  PGA 
changes  proposed  in  this  filing  consist  of 
Current  Adjustments  and  Surcharge 
Adjustments  as  follows  for  the 
components  of  Texas  Eastern's  sales 
rates: 


Rate 
component 

Current 

ad|usftnent 

Surcharge 
adjustment 

Demand- 

Commodity 

$0.084/dth 
(S0.9914>/dtti 

$0.976/dth 
$0.0»45/dth 

These  current  adjustments  represent  tfie  ct>ange 
in  Texas  Eastern's  protected  qualefty  cost  ot  pur- 
chased gas  from  Texas  Eastern  s  November  1,  1991 
poarterty  filing  m  Docket  No.  TQ92-1-17.  The  Sur- 
charge Adjustments  are  designed  to  amortize  ttie 
Currant  Oeterrat  Sutnccount  Balance  in  Account  No. 
191  as  o<  September  30.  1991  over  the  12-month 
period  t)oginntng  February  i,  1992. 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  9  9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  27, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-29723  Filed  12-11-91:  8:45  am] 

BILUNG  CODE  (rtr-^t-w 

(Docket  No.  RP82-55-050] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Refund  Report 

December  6. 1991. 

Take  notice  thai  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  July 
29. 1991,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  refund  report  summarizing  refunds 
made  to  Transco's  S-2  customers  on  July 
26, 1991.  in  accordance  with  Section  26 
of  General  Terms  and  Conditions  of 
Volume  1  of  its  FERC  Gas  Tariff  These 
refunds  were  received  from  Texas 
Eastern  Transmission  Corporation  for 
the  period  September  1, 1988  through 
August  31, 1990  in  Docket  No.  RP88-67 
etal. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  December  13, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  the 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cat  hell. 
Secretary. 
[FR  Doc.  91-29720  Filed  12-11-Sl:  8:45  am) 

BILUNG  CODE  (717-01-11 

[Docket  No.  RP88-«8-037] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Report  of  Refunds 

December  6, 1991. 

Take  notice  that  on  October  28, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  Interest  Rate 
True-Up  of  LPSP  Charges  made  pursuant 
to  sections  33,  35,  and  37  of  the  General 
Terms  and  Conditions  of  Transco's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  for  the  period  October  1, 1990, 
through  September  30, 1991. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  13. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-29722  Filed  12-11-91:  8:45  am] 

MLLINQ  CODE  •717-01-M 

[Docket  No.  RP8S-3»-008] 

Wyoming  Interstate  Conrtpany,  Ltd.; 
Report  of  Refunds 

December  6, 1991 

Take  notice  that  on  November  7. 1991, 
Wyoming  Interstate  Company.  Ltd. 
(WIC)  filed  a  refund  report  to  comply 
with  article  VII  of  the  Stipulation  and 
Agreement  filed  on  February  6, 1990  and 
as  amended  on  November  13, 1990,  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  Order  of 
May  21. 1991,  in  Docket  No.  RP85-39- 
000.  These  amounts  were  paid  by  WIC 
on  October  8, 1991,  except  for  Columbia 
Gas  Transmission  Corporation 
(Columbia).  Pursuant  to  an  Order  issued 
by  the  Commission  on  October  18, 1991. 
WIC  has  until  November  29, 1991  to 
distribute  refunds  to  Columbia.  The 
amount  refunded  on  October  8. 1991  was 
$68,057,836.26  ($59,271,016.99  in  principal 
and  $8,786,819.27  in  interest). 

The  refund  report  summarizes 
transportation  refund  amounts  for 
Period  1  (June  1, 1985  through  June  30. 
1987),  Period  II  (July  1, 1987  through 
December  31, 1987)  and  Period  III 
(January  1, 1988  through  December  31, 
1989]  as  agreed  upon  in  the  Stipulation 
and  Agreement.  The  refund  report 
further  details  transportation  refimd 
amounts  for  Period  IIIA  (January  1, 1990 
through  August  31, 1991]  calculated  in 
accordance  with  the  amended 
Stipulation  and  Agreement. 

Copies  of  WIC's  filing  have  been 
served  on  WIC's  jurisdictional 
customers,  interested  state  commissions, 
and  all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  Washington, 
DC  20426.  in  accordance  with  Rule  211 


of  the  Commission's  rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
December  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
(FR  Doc.  91-29721  Filed  12-11-91;  8:45  am) 

MUJNO  COOC  •717-01-ai 


Office  of  Fossil  Energy 
(FE  Docket  No.  91-5S-NG] 

Hadson  Gas  Systems,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  to  artd 
From  Mexico 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Hadson  Gas  Systems.  Inc.  blanket 
authorization  to  import  up  to  50  Bcf  of 
natural  gas  from  Mexico  and  to  export 
up  to  20  Bcf  of  natural  gas  to  Mexico 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  December  6, 
1991. 
Anthony ).  Como, 

Director.  Office  of  Coal  &  Electricity.  Office  of 

Fuels  Programs.  Fossil  Energy. 

[FR  Doc.  91-29753  Filed  12-11-91;  8:45  am| 

BILUNG  CODE  •45(MI1-M 


(FE  Docket  No.  91-4S-NG] 

Western  Gas  Marketing  USA  Ltd.; 
Application  for  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
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action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

SUMMARY:  The  OfHce  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  Western  Gas  Marketing.  USA 
Ltd.  (Western  Gas  USA)  on  July  1. 1991. 
for  authorization  to  import  up  to  25,000 
Mcf  per  day  of  Canadian  natiiral  gas 
over  a  term  that  would  expire  October 
31,  2001.  Western  Gas  USA  proposes  to 
buy  this  gas  from  Western  Gas 
Marketing  Limited  (WGML)  for  resale  to 
Northern  Natural  Gas  Company 
(Northern).  The  gas  would  enter  the 
United  States  near  Monchy, 
Saskatchewan,  where  the  facilities  of 
Foothills  Pipeline  (Yukon)  Ltd. 
(Foothills")  interconnect  with  those  of 
Northern  Border  Pipeline  Company 
(Northern  Border). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  January  13, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9478. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchanie.  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
Building  room  3F-094.  FE-53. 1000 
Independence  Avenue.  SW.. 
Washin^iton.  DC  20585.  (202)  58&-8^3. 
Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  588-6667. 
SUPPLEMENTARY  INFORMATION:  Western 
Gas  USA.  a  Delaware  corporation, 
markets  domestic  and  imported  gas  in 
the  United  States.  The  applicant  is  an 
affiliate  of  WGML,  the  Canadian 
supplier,  and  both  are  wholly-owned 
subsidiaries  of  TransCanada  PipeLines 
Limited  (TransCanada).  Northern  and 
Western  Gas  USA  are  not  affiliated. 

On  November  1, 1990,  Western  Gas 
USA  entered  into  two  contracts.  The 
first  contract  (the  WGML  Contract) 
provides  for  the  sale  of  natural  gas  by 
WGML  to  Western  Gas  USA.  The 


second  contract  (the  Northern  Contract] 
provides  for  the  resale  of  the  gas 
purchased  by  Western  Gas  USA  under 
the  WGML  contract  to  Northern. 
Deliveries  under  the  WGML  contract 
and  the  Northern  contract,  which  run 
concurrently,  commenced  on  November 
1, 1990,  under  blanket  import  authority 
granted  Western  Gas  USA  by  DOE/FE 
Opinion  and  Order  No.  442. 1  FE  Para 
70,368  (1990). 

The  key  provisions  of  this  import 
arrangement  are  controlled  by  the  terms 
of  the  Northern  contract.  WGML  is 
obligated  under  the  WGML  contract  to 
deliver  the  volume  of  gas  nominated 
each  day  by  Western  Gas  USA,  up  to 
25,000  Mcf  per  day,  the  daily  contract 
quantity  in  the  Northern  contract.  The 
Northern  contract  permits  Northern  to 
specify  a  portion  of  its  daily  nomination 
as  base  volumes  and  the  remainder  as 
incentive  volumes.  If  Northern  fails  to  so 
specify  or  if  Northern  and  Western  Gas 
USA  fail  to  agree  on  a  price  for 
incentive  volumes,  all  volumes 
nominated  by  Northern  for  such  month 
will  be  deemed  to  be  base  volumes. 
Northern  must  nominate  base  volumes 
which  equal  or  exceed  the  minimum 
annual  quantity  under  the  Northern 
contract.  In  the  first  three  contract 
years,  the  minimum  annual  quantity 
would  equal  75  percent  of  the  annual 
contract  quantity  (daily  contract 
quantity  multiplied  by  the  number  of 
days  in  the  contract  year),  and  60 
percent  for  each  subsequent  contract 
year.  If  Northern  nominates  less  than 
the  minimum  annual  quantity.  Western 
Gas  USA  would  credit  and  reclassify  as 
base  volumes  those  incentive  volumes 
necessary  to  eliminate  the  base  volume 
deficiency  for  the  contract  year.  If,  after 
reclassification  of  the  incentive 
volumes,  the  base  volumes  remain  less 
than  the  minimum  annual  quantity  (less 
two  percent  (2%)  of  the  annual  contract 
quantity).  Western  Gas  USA  could 
assess  a  deficiency  charge  equal  to  25 
percent  of  Northern's  weighted  average 
cost  of  gas  (WACOGl  for  the  contract 
year  times  the  remaining  base  volume 
deficiency.  The  Northern  contract  also 
permits  a  volume  reduction  if  Northern 
experiences  a  significant  reduction  in 
gas  sales. 

Under  the  WGML  contract.  Western 
Gas  USA  would  pay  WGML  the  sum  of 
the  demand  and  commodity  charges 
payable  each  month  by  Northern  under 
the  Northern  contract,  less  the  total  cost 
incurred  by  Western  Gas  USA  for 
transportation  of  the  gas  on  the 
Northern  Border  system,  and  any 
amounts  payable  by  Western  Gas  USA 
for  U.S.  Customs  user  fees  arising  out  of 
the  import  of  the  WGML  contract 
volumes  into  the  United  States. 


Under  the  Northern  contract.  Northern 
would  pay  Western  Gas  USA  an  amount 
in  Canadian  dollars  that  is  the  sum  of: 

The  quantity  of  base  volumes 
delivered  during  such  month,  multiplied 
by  the  base  volumes  price;  Plus 

The  quantity  of  incentive  volumes 
delivered  during  such  month,  multiplied 
by  the  negotiated  incentive  volumes 
price;  Plus 

The  total  cost,  if  any,  incurred  by 
Western  Gas  USA.  WGML.  and 
TransCanada  during  such  month  for 
transportation  commodity  charges  and 
fuel  gas  in  order  to  transport  the  base 
volumes  and  incentive  volumes 
delivered  to  Northern  during  such  month 
on  the  transmission  systems  of  NOVA, 
Foothills,  and  Northern  Borden  Plus 

The  monthly  demand  charge. 

The  base  volume  price  under  the 
Northern  contract  would  equal  the 
WACOG  price  less  the  commodity 
charge  credit  based  on  the  percentage  of 
Canadian  transporter  charges  which 
Northern  is  required  under  FERC  Order 
256  policy  to  recover  in  the  commodity 
portion  of  its  rates.  The  incentive 
volume  price  would  be  negotiated  each 
month. 

The  monthly  demand  charge  would 
equal  the  sum  of  service  tolls  billed  by 
(i)  NOVA  to  TransCanada  for  the  firm 
transportation  of  the  import  volumes 
within  Alberta;  (ii)  the  Foothills  System 
for  firm  transportation  from  McNeil, 
Alberta,  to  Monchy.  Saskatchewan;  and 
(iii)  the  Northern  Border  system. 
However,  the  monthly  demand  charge 
for  each  month  of  the  first  two  contract 
years  would  consist  only  of  the  Northern 
Border  (iii)  charge.  For  each  month 
during  the  third  contract  year  the 
monthly  demand  charge  would  consist 
only  of  the  (ii)  and  (iii)  components.  For 
the  fourth  contract  year  and  thereafter, 
the  monthly  demand  charge  would 
consist  of  the  sum  of  paragraphs  (i),  (ii). 
and  (iii). 

The  Northern  contract,  to  which  the 
WGML  contract  price  is  tied,  provides 
for  annual  renegotiation  at  the  request 
of  either  party  and  arbitration  if  the 
parties  cannot  agree  on  a  new  price.  The 
objective  of  renegotiation  and 
arbitration  would  be  to  achieve  a  gas 
price  that  would  be  competitive  with 
other  long-term,  firm  gas  supplies 
delivered  into  Northern's  system  and 
with  prices  paid  under  comparable 
contracts  for  Alberta  gas. 

WGML  would  fulfill  its  obligations  to 
Western  Gas  USA  through  reserve 
based  agreements  with  various 
Canadian  producers.  Among  other 
obligations,  the  WGML  contract 
requires  TransCanada  and  WGML  to 
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Under  the  Northern  contract.  Northern 
would  pay  Western  Gas  USA  an  amount 
in  Canadian  dollars  that  is  the  sum  of: 

The  quantity  of  base  volumes 
delivered  during  such  month,  multiplied 
by  the  base  volumes  price;  Plus 

The  quantity  of  incentive  volumes 
delivered  during  such  month,  multiplied 
by  the  negotiated  incentive  volumes 
price;  Plus 

The  total  cost,  if  any,  incurred  by 
Western  Gas  USA,  WGML,  and 
TransCanada  during  such  month  for 
transportation  commodity  charges  and 
fuel  gas  in  order  to  transport  the  base 
volumes  and  incentive  volumes 
delivered  to  Northern  during  such  month 
on  the  transmission  systems  of  NOVA, 
Foothills,  and  Northern  Borden  Plus 

The  monthly  demand  charge. 

The  base  volume  price  under  the 
Northern  contract  would  equal  the 
WACOG  price  less  the  commodity 
charge  credit  based  on  the  percentage  of 
Caitadian  transporter  charges  which 
Northern  is  required  under  FERC  Order 
256  policy  to  recover  in  the  conmiodity 
portion  of  its  rates.  The  incentive 
volume  price  would  be  negotiated  each 
month. 

The  monthly  demand  charge  would 
equal  the  sum  of  service  tolls  billed  by 
(i)  NOVA  to  TransCanada  for  the  firm 
transportation  of  the  import  volumes 
within  Alberta:  (ii)  the  Foothills  System 
for  firm  transportation  from  McNeil. 
Alberta,  to  Monchy,  Saskatchewan;  and 
(iii)  the  Northern  Border  system. 
However,  the  monthly  demand  charge 
for  each  month  of  the  first  two  contract 
years  would  consist  only  of  the  Northern 
Border  (iii)  charge.  For  each  month 
during  the  third  contract  year  the 
monthly  demand  charge  would  consist 
only  of  the  (ii)  and  (iii)  components.  For 
the  fourth  contract  year  and  thereafter, 
the  monthly  demand  charge  would 
consist  of  the  sum  of  paragraphs  (i).  (ii), 
and  (iii). 

The  Northern  contract,  to  which  the 
WGML  contract  price  is  tied,  provides 
for  annual  renegotiation  at  the  request 
of  either  party  and  arbitration  if  the 
parties  cannot  agree  on  a  new  price.  The 
objective  of  renegotiation  and 
arbitration  would  be  to  achieve  a  gas 
price  that  would  be  competitive  with 
other  long-term,  firm  gas  supplies 
delivered  into  Northern's  system  and 
with  prices  paid  under  comparable 
contracts  for  Alberta  gas. 

WGML  would  fulfill  its  obligations  to 
Western  Gas  USA  through  reserve 
based  agreements  with  various 
Canadian  producers.  Among  other 
obligations,  the  WGML  contract 
requires  TransCanada  and  WGML  to 


maintain  adequate  aggregate  proven 
reserve  supply. 

The  decision  on  Western  Gas  USA's 
application  for  import  authority  will  be 
made  consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  public  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  these 
issues.  Western  Gas  USA  asserts  that 
this  import  arrangement  is  in  the  public 
interest  because  it  is  needed, 
competitive,  and  its  natural  gas  source 
will  be  secure.  Parties  opposing  the 
import  arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321.  et  seq.,  requires  the  DOE  to 
give  appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  the  DOE  has  met 
its  NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  noUce,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 


considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention, 
requests  for  additional  procedures,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulation  in  10  CFR  part  590  and  should 
be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  Opinion  and  Order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 


A  copy  of  Western  Gas  USA's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  December  6. 
1991. 
Anthony  J.  Como, 

Director,  Office  of  Coal  and  Electricity.  Office 

of  Fuels  Programs.  Fossil  Elnergy. 

(FR  Doc.  91-29752  Filed  12-11-«1:  8:45  am] 
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Office  of  Hearings  and  Appaats 

Cases  Filed  During  the  Weelt  of 
November  1  Through  November  8, 
1991 

During  the  Week  of  November  1 
through  November  8, 1991,  the  appeals 
and  applications  for  exception  or  other 
relief  hsted  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  December  e,  1991. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  By  the  Office  of  Hearings  and  Appeals 

[Week  o«  Novwnber  1  through  Novernber  a,  1991] 

DM 

CiwaNa 

Type  of  submission 

Nov  4.  1991 

Da.._ 

Gulf/Bfown'8  Go«,  Atlantic  Beach.  FL 

QwH/Comer  S4ip«r  MarV«t   Rul«uim   U$      

Rfl30&-113 
RR30a-ll4 

Request  tor  modification /receeson  in  the  Gutt  proceedtng  If  grant- 
ed: The  October  25.  1991  Oeosnn  and  Order  (Caee  No  RF300- 
1 1SS9)  ssued  to  Brown's  Gutf  nvoutd  be  modtfied  regardirtg  the 
firm's  applcation  tor  refund  submmad  ff>  the  GuH  returxJ  proceed- 
ing 

Requeet  for  modificatnn/resaesion  in  ttw  Gutf  ON  prt)ceedhH>  " 
granted:  The  October  25.  I99i  UWtimU  \jMk  (Caaa  No. 
RF3OO-11066)  issued  to  the  Comer  Super  Martial  in  oonnacSon 
with  its  ApptKation  for  Refund  in  the  Gulf  Oil  refurx)  proceedw>g 
would  be  rescindad. 
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Refund  Applications  Received 


Date  received 


Nov.  1.  1901  thru  Nov.  8.  1991 . 


Da.. 


Nov.  1.  1991  ttwu  Nov.  9,  1991 . 


Nov.  1.  1991. 

Do 

Nov.  4.  1901. 

Do 

Da 

Da 

Da 

Do. 

Da 

Do 

Nov.  5.  1991. 

Do 

Nov.  6,  1991. 
Nov.  7.  1991. 

Do 

Do. 

Do. 

Da 

Da 

Do 

Nov.  7.  1991. 
Nov.  8.  1991. 

Do 

Do 

Do. 

Da 

Do 


Name  o(  refund  proceeding/ name  o(  refurtd  applicant 


Texaco  refund  applications  received.. 


Crude  oil  refund  appMcatioos  received.. 


Gulf  OH  refund  applications  received.. 


Corbo's  ARCO.. 

Rias  ARCO 

Eugene  Maas. 


Ken  Clark  Super  100 , 

R  A.  Banks  Clark  Super  100 

Gray  Textile  Corporation „, 

Duro  Finishing  Corporation 

Blue  RitJbon  Tire 

Erttian's  ARCO  #1 

Dates  ARCO  #1 

Gene's  Owens  Oil  Company ._.. 

Export  Fuel  Co.,  Inc 

M  4  R  Service  Inc 

ColumtM  LGN  Corporation 

Texaco  Refining  &  Marketing .... 
Long  Island  Lighting  Company.. 

Dick's  Clark  Service 

Wallace  Copeland  Clark  Super . 

Nortwrl  L  Loos 

C4TARCO 

James  Dorsey 

Mayfair  Exxon 

CaiTipbeirs  Furx:tion  Exxon 

Farmland  Industrial  Inc 

Cy's  Marine  Plaza  Clarfc . 

Lee  L.  Arltz 

Draegar  Oil  Company 


CaaeNo. 


RF321 -17872 

ttiru  RF321- 

17909 
RF272-90449 

ttwu  RF272- 

90496 
RF300-18148 

thruRF300- 

18520 
RF304- 12609 
RF304-12610 
RF342-12 
RF342-13 
RF342-14 
RF336-31 
RF336-32 
RF341-15 
RF304-12607 
RF304-12608 
RF342-15 
RF333-20 
RF304-12611 
RF340-24 
RF340-25 
RF336-33 
flF342-16 
RF342-17 
RF342-18 
RF304-12612 
RF304-12613 
RF307-10190 
RF307-10191 
RF340-26 
RF342-19 
RF342-20 
flF342-21 


[FR  Doc.  91-29754  Filed  12-11-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4039-«1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Fanner  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 


Office  of  Solid  Waste  and  Emergency 
Response 

Title:  General  Hazardous  Waste 
Facility  Standards  (ICR  No.  1571).  This 
ICR  consolidates  and  amends  eight 
previously  approved  collections.  It 
renews  ICR  No.  807,  RCRA  Closure  and 
Post-Closure  (0MB  No.  2050-0008)  and 
reinstates;  Parts  of  ICR  No.  805.  General 
Facility  Operating  Requirements  (OMB 
No.  2050-0012);  ICR  No.  808, 
Contingency  Plan  for  Hazardous  Waste 
Management  Facilities  (OMB  No.  2050- 
0011);  ICR  No.  809.  Operating  Record  for 
Hazardous  Waste  Management 
Facilities  (OMB  No.  2050-0013);  ICR  No. 
812,  Information  Requirements  for 
Location  Standards  (OMB  No.  2050- 
0010);  ICR  No.  947,  RCRA  Financial 
Requirements  (OMB  No.  2050-0036); 
parts  of  ICR  No.  999.  Information 
Requirements  for  Hazardous  Waste 
Incinerators  (OMB  No.  2050-0002);  and 
parts  of  ICR  1303,  Miscellaneous 
Hazardous  Waste  Management  Units 
(OMB  No.  2050-0074). 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs)  as  provided  in  40  CFR 
parts  264  and  265.  Owners  or  operators 
of  hazardous  waste  facilities  must 


collect,  record,  and  in  some  cases  report 
data  to  EPA.  Activities  include: 
Developing  and  implementing  a  written 
waste  analysis  plan  for  wastes  received; 
recording  facility  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reactions  for 
ignitable.  reactive  or  incompatible 
wastes;  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices;  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities;  preparing  and 
maintaining  contingency  plans; 
submitting  emergency  reports  whenever 
an  imminent  or  actual  emergency 
situation  occurs;  and  developing  and 
maintaining  closure  and  post-closure 
plans,  amending  plans  when  appropriate 
and  submitting  to  EPA  closure 
certifications  and  post-closure  notices. 
Owners  or  operators  are  also  required 
to  establish  financial  assurance 
mechanisms  for  closure,  post-closiu'e 
care,  and  liability  for  third-party  bodily 
injury  or  property  damage;  to  provide 
initial  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post-closure  care;  and  to  provide 
EPA  with  evidence  of  the  established 
financial  mechanisms. 
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collect,  record,  and  in  some  cases  report 
data  to  EPA.  Activities  include: 
Developing  and  implementing  a  written 
waste  analysis  plan  for  wastes  received; 
recording  facility  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reactions  for 
ignitable.  reactive  or  incompatible 
wastes:  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices;  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities;  preparing  and 
maintaining  contingency  plans; 
submitting  emergency  reports  whenever 
an  imminent  or  actual  emergency 
situation  occurs;  and  developing  and 
maintaining  closure  and  post-closure 
plans,  amending  plans  when  appropriate 
and  submitting  to  EPA  closure 
certifications  and  post-closure  notices. 
Owners  or  operators  are  also  required 
to  establish  financial  assurance 
mechanisms  for  closure,  post-closure 
care,  and  Uability  for  third-party  bodily 
injury  or  property  damage;  to  provide 
initial  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post-closure  care;  and  to  provide 
EPA  with  evidence  of  the  established 
financial  mechanisms. 


Recordkeeping  requirements  for 
owners  or  operators  of  hazardous  waste 
facilities  include  record  maintenance  of 
all  hazardous  wastes  handled;  copies  of 
waste  disposal  locations  and  quantities; 
operating  methods;  techniques  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste: 
contingency  plans:  financial 
requirements;  personnel  training 
documents;  and  location,  design,  and 
construction  of  facilities. 

Burden  statement:  The  public 
reporting  burden  for  this  collection  Is 
estimated  to  average  73  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  annual  recordkeeping  burden 
is  18  hours  per  recordkeeper. 

Respondents:  Owners  and  operators 
ofTSDFs. 

Estimated  Number  of  Respondents: 
4,443. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Estimated  Total  Annual  Burden  on 
Respondents:  404,850  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
f  stimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y).  401  M  Street.  SW.. 

Washington,  DC  20460,  and 

r"  nathan  Gledhill,  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  St..  NW..  Washington.  DC 
20503. 

Dated:  December  2. 1991. 
Paul  Lapsley,  Director, 
Regulatory  Management  Division. 
[FR  Doc.  91-29738  Filed  12-ll-91r8:45  am] 

tILUNO  COOC  aS60-«(Ml 


tFRL-403»-9] 

Control  Techniques  Guideline 
Document:  Reactor  Processes  and 
Distillation  Operations  In  ttie  Synthetic 
Organic  Chemical  Manufacturing 
Industry 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Release  of  a  draft  control 

techniques  guideline  (CTG)  for  public 

review. 

summary:  a  draft  CTG  document  for 
control  of  volatile  organic  compound 


(VOC)  emissions  from  reactor  processes 
and  distillation  operations  in  the 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI)  is 
available  for  public  review  and 
comment.  This  information  document 
has  been  prepared  to  assist  States  in 
analyzing  and  determining  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions 
located  within  certain  ozone  national 
ambient  air  quality  standard 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1991. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention:  Docket  No.  A-91- 
38,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Control  techniques  guideline.  Copies 
of  the  draft  CTG  may  be  obtained  from 
the  U.S.  EPA  Library  (MD-35),  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-2777. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Rosensteel.  (919)  541-5608, 
Emissions  Standards  Division  (MD-13), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMCNTARY  INFORMATION:  The 
Clean  Air  Act  Amendments  of  1990 
mandate  that  State  Implementation 
Plans  (SIPs)  for  certain  ozone 
nonattainment  areas  be  revised  to 
require  the  implementation  of  RACT  to 
limit  VOC  emissions  from  sources  for 
which  EPA  has  already  published  a 
CTG  or  for  which  it  will  publish  a  CTG 
between  the  date  the  amendments  are 
enacted  and  the  date  an  area  achieves 
attainment  status.  Section  172(c)(1) 
requires  that  nonattainment  area  SIPs 
provide  for  the  adoption  of  RACT  for 
existing  sources.  As  a  starting  point  for 
ensuring  that  these  SIPs  provide  for  the 
required  emissions  reduction,  EPA  has 
defined  RACT  as  "  *  *  *  the  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
considering  technological  and  economic 
feasibility.  For  a  particular  industry, 
RACT  is  determined  on  a  case-by-case 
basis,  considering  the  technological  and 
economic  circumstances  of  the 
individual  source  category"  (44  FR 
53761). 

The  CTG  documents  are  intended  to 
provide  State  and  local  air  pollution 
authorities  with  an  information  base  for 
proceeding  with  their  own  analysis  of 
RACT  to  meet  statutory  requirements. 
These  documents  review  existing 


information  and  data  concerning  the 
technical  capability  and  cost  of  various 
control  techniques  to  reduce  emissions 
Each  CTG  document  contains  a 
recommended  "presumptive  norm"  for 
RACT  for  a  particular  source  category 
based  on  EPA's  current  evaluation  of 
capabilities  and  problems  general  to  the 
source  category.  However,  the 
"presumptive  norm"  is  only  a 
recommendation.  Where  appHcable. 
EPA  recommends  that  regulatory 
authorities  adopt  requirements 
consistent  with  the  presumptive  norm 
level,  but  authorities  may  choose  to 
develop  their  own  RACT  requirements 
on  a  case-by-case  basis,  considering  the 
economic  and  technical  circumstances 
of  the  individual  source  category. 

This  CTG  addresses  RACT  for  control 
of  VOC  emissions  from  reactor 
processes  and  distillation  operation 
processes  in  the  SOCMI.  The  SOCMI  is 
a  large  and  diversified  industry  that 
produces  hundreds  of  major  chemicals 
through  a  variety  of  chemical  processes. 
Reactor  processes  are  those  in  which 
one  or  more  substances  are  chemically 
altered  to  form  one  or  more  new  organic 
chemicals.  (This  definition  excludes 
processes  employing  air  oxidation  or 
oxygen  enriched  air  oxidation  processes 
to  produce  an  organic  chemical.) 
Distillation  processes  separate  one  or 
more  feed  streams  (i.e.,  materials  going 
into  the  process  unit)  into  two  or  more 
product  streams  (i.e..  materials  leaving 
the  process  unit).  The  chemicals 
produced  via  reactor  processes  and 
distillation  operations  are  listed  in  the 
CTG. 

Dated:  December  5, 1991. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  91-29736  Filed  12-11-«1:  8:45  am) 
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EPA  Policies  Regarding  the  Role  of 
Corporate  Attitude,  Policies,  Practices, 
and  Procedures,  In  Determinir<g 
Whether  to  Remove  a  Facility  From 
the  EPA  Ust  of  Violating  Facilities 
Following  a  Criminal  Conviction 

agency:  Environmental  Protection 
Agency. 

ACTION:  Policy  statement. 

SUMMARY:  EPA  clarifies  its  policy 
concerning  the  role  of  corporate  attitude, 
policies,  practices,  and  procedures  in 
determining  whether,  in  mandatory 
contractor  listing  cases,  the  condition 
giving  rise  to  a  criminal  conviction  has 
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been  corrected.  Section  306  of  the  Clean 
Air  Act  and  section  508  of  the  Clean 
Water  Act  require  correction  of  the 
condition  giving  rise  to  the  conviction  as 
a  prerequisite  for  removal  of  a  facility 
owned,  operated,  or  supervised  by  a 
convicted  person  from  the  EPA  List  of 
Violating  Facilities  ("the  List").  The 
purposes  of  this  policy  statement  are  to 
inform  the  public  and  the  regulated 
community,  thereby  facilitating  greater 
compliance  with  environmental 
standards;  to  formally  restate  criteria 
applied  in  EPA  contractor  listing  cases 
over  the  past  two  years;  and  to  provide 
EPA  personnel  with  a  readily  available 
summary  of  EPA  policies  which  will 
enable  them  to  evaluate  contractor 
listing  cases. 

FOR  FURTHER  INFORMATION  CONTACT 

Jonathan  S.  Cole.  Chief,  Contractor 
Listing  Program.  Office  of  Enforcement. 
United  States  Environmental  Protection 
Agency,  room  112  NE  Mall  (LE-133).  401 
M  St..  SW..  Washington,  DC  20460. 
Telephone  202-260-8777. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Clean  Air  Act  (42  U.S.C.  7401 
et  seq..  as  amended  by  Pub.L  91-604 
and  Pub.L.  101-549),  and  section  508  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.,  as  amended  by  Pub.L  92-500).  and 
Executive  Order  11738.  authorized  EPA 
to  bar  (after  appropriate  Agency 
procedures)  facilities  which  have  given 
rise  to  violations  of  the  Clean  Air  Act 
(CAA)  or  the  Clean  Water  Act  (CWA) 
from  being  used  in  the  performance  of 
any  federal  contract,  grant,  or  loan.  On 
April  16, 1975.  regulations  implementing 
the  requirements  of  the  statutes  and  the 
Executive  Order  were  promulgated  in 
the  Federal  Register  (see  40  CFR  part  15. 
40  FR  17124,  April  16. 1975.  as  amended 
at  44  FR  6911.  February  5. 1979).  On 
September  5, 1985,  revisions  to  those 
regulations  were  promulgated  in  the 
Federal  Register  (see  50  FR  36188, 
September  5, 1985).  The  regulations 
provide  for  the  establishment  of  a  List  of 
Violating  Facilities  which  reflects  those 
facilities  ineligible  for  use  in  nonexempt 
federal  contracts,  grants,  loans, 
subcontracts,  subgrants.  or  subloans. 

Facilities  which  are  placed  on  the 
EPA  List  of  Violating  Facilities  are  also 
listed  by  the  General  Services 
Administration  (GSA)  in  its  monthly 
publication.  "Lists  of  Parties  Excluded 
From  Federal  Procurement  or 
Nonprocurement  Programs."  which  is 
also  updated  daily  by  GSA. 

This  Federal  Register  Notice  sets  forth 
certain  EPA  policies  which  will  be 
applied  when  facilities  which  have  been 
placed  on  the  List  of  Violating  Facilities 
request  to  be  removed  from  that  List. 


List  of  Subjects  in  40  CFR  Part  15 

Administrative  practice  and 
procedure  Air  pollution  control, 
Government  contracts.  Grant 
programs — environmental  protection. 
Loan  programs — environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

EPA  Policy  Regarding  the  Role  of 
Corporate  Attitude,  Policies.  Practices, 
and  Procedures,  in  Determining  Whether 
To  Remove  a  Facility  From  the  EPA  List 
of  Violating  Facilities  Following  a 
Criminal  Conviction 

/.  Introduction 

This  guidance  memorandum  clarifies 
EPA  policy  concerning  the  role  of 
corporate  attitude,  '  policies,  practices, 
and  procedures  in  determining  whether, 
in  mandatory  contractor  listing  cases.  * 
the  condition  giving  rise  to  a  criminal 
conviction  has  been  corrected.  Section 
306  of  the  Clean  Air  Act  ("CAA")  and 
section  508  of  the  Clean  Water  Act 
("CWA")  require  correction  of  the 
condition  giving  rise  to  the  conviction  as 
a  prerequisite  for  removal  of  a  facility 
owned,  operated,  or  supervised  by  a 
convicted  person  from  the  EPA  List  of 
Violating  Facilities  ("the  List"). 

//.  Background 

In  1990,  EPA  formally  recognized  that 
the  condition  leading  to  a  conviction 
under  section  309(c)  of  the  CWA  or 
section  113(c)  of  the  CAA  could  include 
a  convicted  environmental  violator's 
corporate  attitude,  policies,  practices, 
and  procedures  regarding  environmental 
compliance.  In  the  Matter  of  Valmont 
Industries.  Inc..  (ML  Docket  No.  07-89- 
L068,  Jan.  12, 1990)  ("Valmont").  In 
Valmont,  the  decisions  of  both  the 
Assistant  Administrator  for 
Enforcement  (AA)  and  the  EPA  Case 
Examiner  established  the  principle  that 
the  presence  of  a  poor  corporate  attitude 
regarding  compliance  with 
environmental  standards,  thus  creating 
a  climate  facilitating  the  likelihood  of  a 
violation,  may  be  part  of  the  condition 
giving  rise  to  the  conviction  which  must 
be  correctAi  prior  to  removal  of  the 
facility  from  the  List.  40  CFR  15.20. 

Valmont  was  convicted  of  crimes  of 
falsification  and  deception.  The  AA 
determined  that  not  only  was  Valmont 
required  to  correct  the  physical 
conditions  which  led  to  its  conviction. 


■  The  tenn  "corporate  attitude"  refers  to  all 
organizational  defendants,  not  only  to  incorporated 
entities. 

'  Although  discretionary  listing  is  outside  the 
scope  of  this  guidance,  evaluation  of  corporate 
attitude,  policies,  practices,  and  procedures  may  be 
applied  appropriately  in  discretionary  listing  cases 
as  well. 


but  that  it  also  was  required  to 
demonstrate  that  it  had  implemented 
appropriate  corporate  policies, 
practices,  and  procedures,  designed  to 
ensure  that  the  mere  appearance  of 
compliance  with  environmental 
standards  was  not  put  above  actual 
compliance  with  those  standards.  The 
Case  Examiner  later  affirmed  the  use  of 
the  corporate  attitude  standard  in 
determining  whether  the  condition 
leading  to  listing  has  been  corrected. 

Following  Valmont,  EPA  has  applied 
the  corporate  attitude  test  in  other  cases 
where  facilities  have  requested  removal 
from  the  List,  including  cases  involving 
knowing  or  negligent  conduct,  not 
involving  deliberate  deception.  See, 
Colorado  River  Sewage  System  Joint 
Venture,  (ML  Docket  No.  09-89-L047, 
August  20. 1991);  Zarcon  Corp.  (ML 
Docket  No.  09-8&-L058,  Aug.  1, 1990); 
Sellen  Construction  Co.  (ML  Docket  No. 
10-89-L073,  June  13. 1990).  This 
memorandum  clarifies  the  extent  to 
which  corporate  attitude  may  be  a 
relevant  factor  in  cases  involving 
knowing  or  negligent  criminal  conduct, 
which  does  not  involve  willful 
falsification  or  deception.  It  also 
clarifies  the  criteria  which  will  be 
apphed  by  EPA  in  determining  whether 
the  condition  giving  rise  to  a  conviction 
has  been  corrected  in  a  given  case. 

The  purposes  of  this  guidance  are  to 
inform  the  public  and  the  regulated 
community,  thereby  facihtating  greater 
compliance  with  environmental 
standards;  to  formally  restate  criteria 
applied  in  EPA  contractor  listing  cases 
over  the  past  two  years;  and  to  provide 
EPA  personnel  with  a  readily  available 
summary  of  EPA  policies  which  will 
enable  them  to  evaluate  contractor 
listing  cases. 

///.  Scope  of  Application 

The  corporate  attitude,  policies, 
practices,  and  procedures  of  a  listed 
facility's  owner,  operator,  or  supervisor 
will  always  be  relevant  when  a  facility 
that  has  been  listed  as  the  result  of  a 
criminal  conviction  requests  removal 
from  the  List.  How  significant  a  factor 
the  corporate  attitude,  policies, 
practices,  and  procedures  will  be 
depends  upon  the  degree  of  intent 
involved  in  the  violation  at  issue.  The 
degree  of  intent  shall  be  determined  (for 
purposes  of  removal  from  the  List)  by 
the  AA.'  with  reference  to  the  facts  of. 


*  The  Assistant  Administrator  will,  as  in  all 
contractor  listing  removal  cases,  give  considerable 
weight  to  the  recommendatioiu  of  the  EPA  Region 
in  which  the  Usied  facility  is  located. 
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but  that  it  also  was  required  to 
demonstrate  that  it  had  implemented 
appropriate  corporate  policies, 
practices,  and  procedures,  designed  to 
ensure  that  the  mere  appearance  of 
compliance  with  environmental 
standards  was  not  put  above  actual 
compliance  with  those  standards.  The 
Case  Examiner  later  affirmed  the  use  of 
the  corporate  attitude  standard  in 
determining  whether  the  condition 
leading  to  listing  has  been  corrected. 

Following  Valmont,  EPA  has  applied 
the  corporate  attitude  test  in  other  cases 
where  facilities  have  requested  removal 
from  the  List,  including  cases  involving 
knowing  or  negligent  conduct,  not 
involving  deliberate  deception.  See, 
Colorado  River  Sewage  System  Joint 
Venture,  (ML  Docket  No.  09-89-L047, 
August  20. 1991);  Zarcon  Corp.  (ML 
Docket  No.  09-89-L058,  Aug.  1, 1990); 
Sellen  Construction  Co.  (ML  Docket  No. 
10-89-L073,  June  13. 1990).  This 
memorandum  clarifies  the  extent  to 
which  corporate  attitude  may  be  a 
relevant  factor  in  cases  involving 
knowing  or  negligent  criminal  conduct, 
which  does  not  involve  willful 
falsification  or  deception.  It  also 
clarifies  the  criteria  which  will  be 
applied  by  EPA  in  determining  whether 
the  condition  giving  rise  to  a  conviction 
has  been  corrected  in  a  given  case. 

The  purposes  of  this  guidance  are  to 
inform  the  public  and  the  regulated 
community,  thereby  facihtating  greater 
compliance  with  environmental 
standards;  to  formally  restate  criteria 
applied  in  EPA  contractor  listing  cases 
over  the  past  two  years;  and  to  provide 
EPA  personnel  with  a  readily  available 
summary  of  EPA  policies  which  will 
enable  them  to  evaluate  contractor 
listing  cases. 

///.  Scope  of  Application 

The  corporate  attitude,  policies, 
practices,  and  procedures  of  a  listed 
facility's  owner,  operator,  or  supervisor 
will  always  be  relevant  when  a  facility 
that  has  been  listed  as  the  result  of  a 
criminal  conviction  requests  removal 
from  the  List.  How  significant  a  factor 
the  corporate  attitude,  policies, 
practices,  and  procedures  will  be 
depends  upon  the  degree  of  intent 
involved  in  the  violation  at  issue.  The 
degree  of  intent  shall  be  determined  (for 
purposes  of  removal  from  the  List)  by 
the  AA,'  with  reference  to  the  facts  of. 
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*  The  Assistant  Administrator  will,  as  in  all 
contractor  listing  removal  cases,  give  considerable 
weight  to  the  recommendatioiu  of  the  EPA  Region 
in  which  the  listed  facility  is  located. 


ind  the  nature  of  the  conduct  involved 
n.  each  case.  This  shall  not  be 
determined  solely  by  the  nature  or  title 
of  the  crime,*  or  by  the  terms  or 
language  contained  in  any  plea 
agreement. 

In  every  case  involving  fraud, 
concealment,  falsification,  or  deliberate 
deception,  proof  of  change  of  corporate 
attitude  must  be  demonstrated  over  an 
appropriate  and  generally  substantial 
period  of  time,  commensurate  with  the 
seriousness  of  the  facts  involved  in  the 
violation(s]  (see  section  IV). 

In  most  cases  involving  knowing 
misconduct,  proof  of  change  of 
corporate  attitude  must  also  be 
demonstrated  over  an  appropriate 
period  of  time,  commensurate  with  the 
seriousness  of  the  facts  involved  in 
viola  tion(8)  (even  if  there  was  not 
affirmative  fraud  or  concealment).  There 
may  be  some  extremely  rare  cases  in 
which  knowing  conduct  (not  involving 
affirmative  fraud  or  concealment)  may 
be  deemed  to  be  relatively  minor.  In 
such  rare  cases,  proof  of  change  of 
corporate  attitude  may  not  be  a 
significant  factor. 

In  cases  involving  criminal  negligence, 
proof  of  change  in  corporate  attitude 
may  be  significant  as  it  relates  to 
ensuring  prevention  of  further  negligent 
violations.  (E.g.,  in  a  negligent  discharge 
case,  proof  of  change  of  corporate 
attitude  may  be  demonstrated  by 
educating  and  training  employees  on 
proper  treatment  and  disposal 
requirements  and  practices).  In  cases  of 
serious  negligence,'  more  significance 
may  be  placed  on  demonstrating  proof 
of  change  of  corporate  attitude,  before  a 
facility  will  be  removed  from  the  List.  In 
other  cases  of  negligent  violations,*  a 
limited  set  of  minor  violations  may  exist 
which  constitute  criminal  conduct 
resulting  in  conviction,  but  in  which 
minimal  significance  will  be  placed  on 
demonstrating  proof  of  change  of 


♦  E-g..  •  conviction  for  "negligent  discharge"  of 
pollutants  under  Clean  Water  Act  secUon  309(c) 
may  be  a  minor  violation  requiring  minimal  proof  of 
change  of  corporate  attitude,  or  it  may  be  a 
significant  violation  reflecting  knowing  or  deliberate 
conduct,  requiring  more  substantial  proof  of  such 
change.  The  determination  will  be  made  on  the  facts 
of  f  ach  case.  Criminal  defendants  and  prosecutors 
frf.-quently  agree  to  enter  a  plea  to  a  misdemeanor, 
rather  than  go  to  trial  on  more  serious  felony 
charges  which  may  be  supported  by  the  facts. 

•  Cases  involving  convictions  for  criminal 
negligence  may  include  a  wide  range  of  conduct. 
from  relatively  minor,  e.g.,  accidental  spillage  of  a 
can  of  paint  up  to  potentially  disastrous,  e.g.,  failure 
to  train  employees  properly  and  to  respond  to  oil 
leak  detection  systems,  which  results  in  a  massive 
oil  spill.  The  label  of  "negligence"  alone  does  not 
adequately  describe  the  nature  and  severity  of  the 
criminal  conduct  in  a  given  case. 

*  E.g..  accidental  spillage  of  paint  into  a  sturm 
sewer. 


corporate  attitude,  policies,  practices, 
and  procedures. 

In  addition,  a  case  may  arise  in  which 
the  violations  which  gave  rise  to  listing 
occurred  considerably  before  the 
request  for  removal.  Nevertheless,  as  set 
forth  at  section  IV.,  infra,  to  warrant 
removal,  proof  of  change  of  corporate 
attitude  for  an  appropriate  continuing 
period  of  time,  until  the  removal  request 
is  granted,  is  required  if  the  crime 
involved  fraud,  or  deliberate 
falsification  or  concealment,  knowing 
misconduct  (unless  minor),  or  serious 
negligent  violations. 

If  a  listed  facility  is  sold  (after  the 
conduct  which  gave  rise  to  the 
conviction  or  listing),  the  new  owner  of 
that  facility  is  obligated  to  demonstrate 
that  appropriate  and  effective  corporate 
policies,  practices,  and  procedures  are 
in  place,  in  accordance  with  the  criteria 
and  factors  outlined  in  this  guidance, 
before  the  facility  will  be  removed  from 
the  List. 

IV.  Criteria  for  Demonstrating  Proof  of 
Change  in  Corporate  Attitude 

In  cases  where  proof  of  change  of 
corporate  attitude  is  relevant  to 
determining  whether  the  condition 
giving  rise  to  a  criminal  conviction  has 
been  corrected,  factors  to  which  EPA 
will  look  include,  but  are  not  limited  to. 
the  following:  ' 

A.  Whether  the  owner,  operator,  or 
supervisor  of  the  (listed  facility]  has  put 
in  place  an  effective  program  to  prevent 
and  detect  environmental  problems  and 
violations  of  the  law.  An  "effective 
program  to  prevent  and  detect 
environmental  problems  and  violations 
of  the  law"  means  a  program  that  has 
been  reasonably  designed,  implemented, 
and  enforced  so  that  it  will  be  effective 
in  preventing  and  detecting 
environmental  problems  or  violations, 
and  criminal  conduct. 

The  hallmark  of  an  effective  program 
is  that  the  organization  exercises  due 
diligence  in  seeking  to  prevent  and 
detect  environmental  problems  or 
violations,  or  criminal  conduct.  Due 
diligence  requires,  at  a  minimum,  that 
the  organization  has  taken  at  least  the 
following  types  of  steps  to  assure 
compliance  with  environmental 
requirements. 

1.  The  organization  must  have  written 
policies  defining  the  standards  and 
procedures  to  be  followed  by  its  agents 
or  employees.* 


'  These  criteria  are  adapted  from  the  proposed 
U.S.  sentencing  guidelines  for  organizational 
defendants. 

*  Although  specifics  will  t>e  determined  on  •  case- 
by-case  basis,  with  reference  to  the  conduct 
underlying  the  violation,  examples  include,  but  are 


2.  The  organization  must  have  specific 
high-level  persons,  not  reporting  to 
production  managers,  who  have 
authority  to  ensure  compliance  with 
those  standards  and  procedures. 

3.  The  organization  must  have 
effectively  communicated  its  standards 
and  procedures  to  agents  and 
employees,  e.g.,  by  requiring 
participation  in  training  programs  and 
by  the  dissemination  of  publications. 

4.  The  organization  must  establish  or 
have  established  an  effective  program 
for  enforcing  its  standards,  e.g.. 
monitoring  and  auditing  system 
designed  to  prevent  or  detect 
noncompliance;  and  a  well-publicized 
system,  under  which  agents  and 
employees  are  encouraged  to  report, 
without  fear  of  retaliation,  evidence  of 
environmental  problems  or  violations,  or 
criminal  conduct  within  the 
organization. 

5.  The  standards  referred  to  in 
paragraph  1,  above,  must  have  been 
consistently  enforced  through 
appropriate  disciplinary  mechanisms. 

6.  After  an  offense  or  a  violation  has 
been  detected,  the  organization  must 
immediately  take  appropriate  steps  to 
correct  the  condition  giving  rise  to  the 
listing  (even  prior  to  the  conviction  or 
listing).  The  organization  must  also  take 
all  reasonable  steps  to  prevent  further 
similar  offenses  or  violations,  including 
notifying  appropriate  authorities  of  such 
offenses  or  violations,  making  any 
necessary  modifications  to  the 
organization's  program  to  prevent  and 
detect  environmental  problems  or 
violations  of  law.  and  discipline  of 
individuals  responsible  for  the  offense 
or  violation.  This  may  include 
conducting  an  independent 
environmental  audit  to  ensure  that  there 
are  no  other  environmental  problems  or 
violations  at  the  facihty. 

B.  The  precise  actions  necessary  for 
an  effective  program  to  prevent  and 
detect  environmental  problems  or 
violations  of  law  will  depend  upon  a 
number  of  factors.  Among  the  relevant 
factors  are: 

1.  Size  of  organization:  The  tfequisite 
degree  of  formality  of  a  program  to 
prevent  and  detect  violations  of  law  or 
environmental  problems  will  vary  with 
the  size  of  the  organization:  the  larger 
the  organization,  the  more  formal  the 
program  should  typically  be. 

2.  Likelihood  that  certain  offenses 
may  occur  because  of  the  nature  of  its 
business:  If,  because  of  the  nature  of  an 
organization's  business,  there  is  a 


not  limited  to,  training  on  company  rules.  EPA 
requirements,  ethical  standards  and  considerations, 
and  standards  of  crimitul  liability. 
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substantial  risk  that  certain  types  of 
o^enses  or  violations  may  occur, 
management  must  have  taken  steps  to 
prevent  and  detect  those  types  of 
offenses  or  violations.  For  example,  if  an 
organization  handles  toxic  substances,  it 
must  have  established  standards  and 
procedures  designed  to  ensure  that 
those  substances  are  handled  properly 
at  all  times. 

3.  Prior  history  of  the  organization:  An 
organization's  prior  history  may  indicate 
types  of  offenses  or  violations  that  it 
should  have  taken  actions  to  prevent. 
Recurrence  of  misconduct  similar  to  that 
which  an  organization  has  previously 
committed  casts  doubt  on  whether  it 
took  all  reasonable  steps  to  prevent 
such  misconduct. 

An  organization's  failure  to 
incorporate  and  follow  applicable 
industry  practice  or  the  standards  called 
for  by  an  applicable  governmental 
regulation  weighs  against  a  fmding  of  an 
elective  program  to  prevent  and  detect 
violations  of  law  or  environmental 
problems. 

C.  EPA  will  also  consider  additional 
voluntary'  environmental  cleanup,  or 
pollution  prevention  or  reduction 
measures  performed,  above  and  beyond 
those  required  by  environmental 
statutes  or  regulations,  and  voluntary 
compliance  with  pending  environmental 
requirements  signiHcantly  before  such 
compliance  is  actually  required. 

In  cases  where  probation  is  imposed 
by  the  sentencing  court  the  term  of 
probation  will  be  presumed  to  be  an 
appropriate  period  of  time  for 
demonstrating  a  change  of  corporate 
attitude,  policies,  practices,  and 
procedures.*  This  presumption  may  be 
rebutted  by  either  the  owner,  operator, 
or  super\i8or  of  the  listed  facility,  or  by 
the  government,  upon  a  demonstration 
that  the  pn^ation  terms  is  not  an 
appropriate  time  in  which  to 
demonstrate  such  change.  If  probation  is 
not  imposed  in  the  criminal  case,  the  AA 
shall  determine,  after  a  request  for 
removal  from  the  List  is  filed,  what  is  an 
appropriate  period  of  time  in  which  to 
demonstrate  that  the  condition  leading 
to  conviction  has  been  corrected.  This 
determination  shall  be  based  upon  the 
facts  of  each  case. 

The  time  required  to  demonstrate  a 
change  of  corporate  attitude,  policies, 
practices,  and  procedures  shall  be 
presumed  to  be  an  appropriate  period, 
as  determined  by  the  AA, 
commensurate  with  (a)  the  nature. 


extent,  and  severity  of  tbe  violations 
(including  the  length  of  time  during 
which  the  violations  occurred],  and  (b) 
the  complexity  and  extent  of  remedial 
action  necessary  to  ensure  that 
appropriate  policies,  practices,  and 
procedures  (including,  but  not  limit  to. 
any  necessary  employee  education  or 
training  programs)  have  been 
completed.  At  a  minimum,  the  period  of 
time  shall  be  suf^dent  to  demonstrate 
successful  performance,  consistent  with 
those  policies,  practices,  and 
procedures,  including  consideration  of 
steps  which  were  taken  prior  to 
conviction  or  listing. 

The  policies  and  procedures  set  out  in 
this  document  are  intended  for  the 
guidance  of  government  personnel  and 
to  inform  the  public.  They  are  not 
intended,  and  caimot  be  relied  upon,  to 
create  any  rights,  substantive  or 
procedural,  enforceable  by  any  party  in 
litigation  with  the  United  States. 

Dated:  November  13, 1991. 
ScotI  C  Fulton, 

Acting  Assistant  AdBiinistratorfor 
Enforcement 
[PR  Doc  91-29606  Filed  12-11-91;  8:45  am] 
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•  The  presumption  is  derived  from  the 
determination,  which  will  already  have  been  made 
by  the  •entencing  court  that  the  convicted  person's 
criminal  conduct  justifies  a  period  of  supervision 
and  oversight  by  the  court,  i.eM  probation. 
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Public  Water  Supply  Superviaion 
Program  Revision  for  ttie  State  of 
Horida 

A«ENCV:  Environmental  Protection 

Agency. 

action:  Notice. 

SUaNfURV.  Notice  is  hereby  given  that 
the  State  of  Florida  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Florida 
has  adopted  drinking  water  regulations 
for  treatment  of  volatile  organic 
chemicals  and  issuance  of  public 
notification.  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
13, 1992  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  13, 1992,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 


determination  shall  become  final  and 
effective  on  January  13, 1992. 

Any  request  for  a  public  hearing  shall 
include  thie  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  persons 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADOHESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 
Drinking  Water  Section.  Florida 
Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  3239»-2400. 
Environmental  Protection  Agency, 
Region  IV,  345  Ck)urtland  Street,  NE., 
Atlanta.  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT! 
Wayne  Aronson.  EPA,  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913,  (FTS)  257-2913. 

(Sec.  1413  of  tbe  Safe  Drinking  Waler  Act. 
as  amended  (1980).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 
Patrick  M.  Totun. 

Acting  Regional  Administrator  S'A,  Region 
IV. 

[FR  Doc.  91-29739  Filed  12-11-01: 6:45  am] 
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[FRL-4040-«] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Kentuclcy 

agency:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  State  of  Kentucky  is  revising  its 
approved  State  Pubhc  Water  Supply 
Supervision  Primacy  Program.  Kentucky 
has  adopted  drinking  water  regulations 
for  treatment  of  volatile  organic 
chemicals  and  issuance  of  public 
notification.  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 


rsday.  December  12,  1991  /  Notices 


lie  violaticMU 
ime  during 
:urred),  and  (b) 
nt  of  remedial 
ire  that 
ictices.  and 
ut  not  limit  to, 
•  education  or 
been 

m,  the  period  of 
o  demonstrate 
consistent  with 
,  and 

insideration  of 
prior  to 

idares  set  out  in 
led  for  the 
personnel  and 
!y  are  not 
relied  upon,  to 
intive  or 
by  any  party  in 
d  States. 

1. 

tUorfor 

•11-91;  8:45  am) 


ipervislon 
estate  of 


ProtectiOTi 


jby  given  that 
vising  its 
t/ater  Supply 
)gram.  Fkuida 
Iter  regulations 
organic 
of  public 
itermined  that 
am  revisions  are 
e  corresponding 
refore,  EPA  has 
pprove  these 

may  request  a 
It  for  a  public 
:ed  by  January 
Administrator  at 
w.  Frivolous  or 
or  a  hearing  may 
lal 

r,  if  a  substantial 
ring  is  made  by 
ic  hearing  will  be 
>propriate 
received  and  the 
does  not  elect  to 
vn  motion,  this 


determination  shall  become  final  and 
effective  on  January  13, 1992. 

Any  request  for  a  public  hearing  shidl 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
AOORESSES:  All  documents  relating  to 
this  determination  ore  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Drinking  Water  SectioD.  Florida 
Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  3239&-2400. 

Environmental  Protection  A^ncy, 
Region  IV.  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365. 

FOR  FURTMER  INFORMATION  CONTACT: 

Wayne  Aronson.  EPA,  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  {telephone  (404) 
347-2913,  (FTS)  257-2913. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act 
as  amended  (1980).  and  40  QFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 
Patrick  M.  Tobin, 

Acting  Regional  Administrator  S*A,  Region 
TV. 
[FR  Doc.  91-29739  Filed  12-11-01;  8:45  am] 
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(FRL-4040-6] 

Public  Water  Supply  Supervision 
Program  RevMon  for  the  State  of 
Kentucky 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  State  of  Kentucky  is  revising  its 
approved  State  Pubhc  Water  Supply 
Supervision  Primacy  Program.  Kentucky 
has  adopted  drinking  water  regulations 
for  treatment  of  volatile  organic 
chemicals  and  issuance  of  public 
notification.  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 


tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
13, 1992  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  13, 1992,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  in  the  Federal  Register. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

addresses:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
Drinking  Water  Branch,  Fort  Boone 
Plaza,  18  Reilly  Road,  Frankfort. 
Kentucky  40601. 

Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street,  NE.. 
Atlanta,  Georgia  30365. 

FOR  further  information  CONTACT: 

Wayne  Aronson,  EPA.  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913,  (FTS)  257-2913). 

(Sec.  1413  of  the  Safe  Drinking  Water  Act. 
as  amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations] 
|oe  R.  Franzmathes. 

Acting  Regional  Administrator.  EPA,  Region 
IV. 

(FR  Doc.  91-29749  Filed  12-11-81;  8:45  am] 
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IFRL-40-71 

Public  Water  Supply  Supervision 
Program  Revision  for  ttie  State  of 
Mississippi 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Mississippi  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 
Mississippi  has  adopted  drinking  water 
regulations  for  treatment  of  volatile 
organic  chemicals  and  issuance  of 
public  notification.  EPA  has  determined 
that  these  sets  of  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
13, 1992  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  13, 1992.  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  January  13, 1992. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 
Mississippi £tate  Department  of  Health. 

2423  North  State  Street.  Jackson, 

Mississippi  39215-1700. 
Environmental  Protection  Agency, 

Region  IV,  345  Courtland  Street,  NE.. 

Atlanta.  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Aronson.  EPA,  Region  IV 


Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913.  (FTS)  257-2913). 

(Sec.  1413  of  the  Safe  Drinking  Water  Act. 
as  amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Joe  R.  Franzmathes, 

Acting  Regional  Administrator  EP.\.  Region 

IV. 

[FR  Doc.  91-29740  Filed  12-11-91;  8:45  am] 
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[FRL-4040-0] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 

Mississippi 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Mississippi  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 
Mississippi  has  adopted  drinking  water 
regulations  for  treatment  of  surface 
water  and  the  regulation  of  total 
coliforms.  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
13, 1992  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  13. 1992,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  January  13. 1992. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
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addresses:  All  documents  relating  to 
this  detennination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
at  the  following  offices: 
Mississippi  State  Department  of  Health, 

2423  North  State  Street,  Jackson. 

Mississippi  39215-1700. 
Environmental  Protection  Agency, 

Region  IV,  345  Courtland  Street.  NE.. 

Atlanta.  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT 
Wayne  Aronson,  EPA.  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913,  (FTS)  257-2913). 

(Sec.  1413  of  the  Safe  Drinking  Water  Act 
as  amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 
)o«  R.  Franzmathes, 

Acting  Regional  Administrator  EPA,  Region 
IV. 

[FR  Doc.  91-29741  Filed  12-11-81;  8:45  am] 
B4LLma  CODE  csao-so-M 


[FRL-4040-4] 

Public  Water  Supply  Supervision 
Program  Revision  for  tt>e  State  of 
Tennessee 

AOENCV:  Environmental  Protection 

Agency. 

ACTKMr  Notice. 

summary:  Notice  is  hereby  given  that 
the  State  of  Tennessee  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 
Tennessee  has  adopted  drinking  water 
regulations  for  treatment  of  volatile 
organic  chemicals  and  issuance  of 
public  notification.  EPA  has  determined 
that  these  sets  of  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore.  EPA  has  tentatively  decided 
to  conditionally  approve  these  State 
program  revisions.  The  State  has 
committed  to  amend  the  Tennessee 
rules  at  the  first  available  opDortunity 
by  including  in  1200-5-1-.28  (4)  the 
requirements  for  averaging  the  results  of 
confirmation  samples  with  the  results  of 
the  original  sample  as  set  forth  in  40 
CFR  141.24(g)5.  This  requirement  is 
currently  implemented  by  the  State  and 
this  revision  to  the  regulations  will  serve 
to  clarify  the  intent  of  the  State  rules. 
Ail  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
heanng  must  be  submitted  by  )anuary 
13, 1992  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 


request  for  a  public  hearing  is  made  by 
January  13. 1992,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  January  13, 1992. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRCSSCS:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 
Tennessee  Department  of  Health  and 

Environment.  T.E.R.R.A.  Building.  150 

Ninth  Avenue  North,  Nashville. 

Tennessee  37219-5404. 
Environmental  Protection  Agency, 

Region  IV,  345  Courtland  Street.  N'E., 

Atlanta,  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Aronson,  EPA,  Regional  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913,  (FTS)  257-2913). 

(Sec.  1413  of  the  Safe  Drinking  Water  Act 
as  amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 
)se  R.  FranzmadieB, 

Acting  Regional  Administrator  EPA,  Region 
IV. 

(FR  Doc.  91-29742  Filed  12-11-91;  8:45  am] 
BIUJNOCO0e( 


[FRL  4039-7] 

Notice  of  Open  Meeting  on  January 
21-23, 1992:  State  and  Local  Programs 
Committee;  National  Advisory  Council 
for  Environmental  Policy  and 
Technology  (NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act)  the  U.S. 
Environmental  Protection  Agency  (EPA) 
gives  notice  of  a  meeting  of  the  State 
and  Local  Programs  Committee.  The 
Committee  is  a  standing  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  an  advisory  committee  to  the 


Administrator  of  the  EPA.  The  State  and 
Local  Programs  Committee  and 
NACEPT  are  seeking  ways  to  enhance 
the  effectiveness  of  the  environmental 
management  system  in  the  United  States 
and  makes  recommendations  to  the 
Administrator  based  on  NACEPTs  fact- 
finding and  deliberative  activities. 

The  Committee  is  now  examining 
issues  and  opportunities  for  building 
State  and  local  pollution  prevention 
efforts  as  an  effective  approach  to 
environmental  protection  and  economic 
sustainability.  The  Committee's  meeting 
on  January  21-23  will  be  in  the  form  of  a 
workshop,  entitled  "Building  State  and 
Local  Pollution  Prevention  Programs." 
Invited  experts  will  discuss  such  matters 
as  roles  of  the  various  governmental 
levels  and  agencies  in  fostering  pollution 
prevention,  making  the  transition  to  a 
prevention  approach  within  existing 
environmental  regulatory  and 
organizational  structures,  sources  of 
funding,  linking  economic  and 
environmental  interests,  assessing 
progress,  and  transferring  successful 
approaches. 

The  meeting,  which  is  open  to 
observation  by  the  public,  will  take 
place  at  the  Westfields  International 
Conference  Center,  14750  Conference 
Center  Drive,  Chantilly.  Virginia. 
Meeting  hours  are:  January  21 — 2  pjn.  to 
5  p.m.;  January  22 — 8:30  a.m.  to  5  p.m.: 
January  23 — 8:30  a.m.  to  noon.  Members 
of  the  public  wishing  to  provide  written 
comments  on  issues  associated  with 
building  State  and  local  pollution 
prevention  programs  should  submit 
them  for  consideration  by  the 
Committee  by  no  later  than  February  1, 
1992.  Please  send  comments  to  Donna  A. 
Fletcher  (A101-F6).  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460. 

More  information  about  the  workshop 
is  available  from  Donna  Fletcher  by 
written  request  at  the  address  above  or 
by  FAX  (202/280-6883).  Ms.  Fletcher's 
telephone  number  is  202-260-6883. 

Dated:  November  25, 1991. 
Abby  ].  Pimle. 

NACEPT  Designated  Federal  Official. 
(FR  Doc.  91-29737  Filed  12-11-91;  &45  am] 

SILUNQ  CODE  65M-6S-H 


FEDERAL  MARfTIME  COMMISSION 

Agreement(s)  Filed:  Crowley 
Caribbean  Transport,  Inc.  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
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Administrator  of  the  EPA.  The  State  and 
Loca!  Programs  Committee  and 
NACEPT  are  seeking  ways  to  enhance 
the  effectiveness  of  the  environmental 
management  system  in  the  United  States 
and  makes  recommendations  to  the 
Administrator  based  on  NACEPTs  fact- 
finding and  deliberative  activities. 

The  Committee  is  now  examining 
issues  and  opportunities  for  building 
State  and  local  pollution  prevention 
efforts  as  an  effective  approach  to 
environmental  protection  and  economic 
sustainability.  The  Committee's  meeting 
on  January  21-23  will  be  in  the  form  of  a 
woriishop,  entitled  "Building  State  and 
Local  Pollution  Prevention  Programs." 
Invited  experts  will  discuss  such  matters 
as  roles  of  the  various  governmental 
levels  and  agencies  in  fostering  pollution 
prevention,  making  the  transition  to  a 
prevention  approach  within  existing 
environmental  regulatory  and 
organizational  structures,  sources  of 
funding,  linking  economic  and 
environmental  interests,  assessing 
progress,  and  transferring  successful 
approaches. 

The  meeting,  which  is  open  to 
observation  by  the  public,  will  take 
place  at  the  Westfields  International 
Conference  Center,  14750  Conference 
Center  Drive,  Chantilly,  Virginia. 
Meeting  hours  are:  Jaiuiary  21 — 2  pjn.  to 
5  p.m.;  January  22 — 8:30  a.m.  to  5  p.m.; 
January  23 — 8:30  a.m.  to  noon.  Members 
of  the  public  wishing  to  provide  written 
comments  on  issues  associated  with 
building  State  and  local  pollution 
prevention  programs  should  submit 
them  for  consideration  by  the 
Committee  by  no  later  than  February  1, 
1992.  Please  send  comments  to  Donna  A. 
Fletcher  (A101-F6).  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20480. 

More  information  about  the  wori^shop 
is  available  from  Donna  Fletcher  by 
written  request  at  the  address  above  or 
by  FAX  (202/280-6883).  Ms.  Fletcher's 
telephone  number  is  202-260-6883. 

Dated:  November  25, 1991. 
Abby  J.  nmie, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  91-29737  Filed  12-11-914  &45  am] 

BILUNQ  CODE  tUO-M-it 


FEDERAL  MARmME  COMMISSION 

Agreements)  Filed:  Crowley 
Caribbean  Transport,  Inc.  «t  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


1 1  Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW,  room  10325.  Interested  parties  may 
submit  comments  on  each  i»greement  to 
the  Secretary,  Federal  Mdniiuie 
Commission,  Washington,  DC  205/3, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010987-014. 

Title:  United  States  Central  America 
Liner  Association. 

Parties: 

Crowley  Caribbean  Transport,  Inc.. 

Sea-Land  Service,  Inc., 

Seaboard  Marine  Ltd.. 

Crowley  Trailer  Marine  Transport. 
Corp., 

Empresa  Naviera  Santa. 

Synopsis:  The  proposed  amendment 
would  modify  the  Agreement  by 
Jjermitting  the  parties  to  charter  space  to 
each  other  and  with  the  members  of  the 
Central  America  Discussion  Agreement 
(Agreement  No.  203-011075).  It  would 
also  permit  the  parties  to  jointly 
establish  sailing  schedules,  port 
rotations,  limit  sailings  and  jointly 
advertise  each  others  vessels  cr  vessels 
owned  or  operated  by  members  of  the 
Central  America  Discussion  Agreement. 

Agreement  No.:  203-011075-018. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 
Association  Party 

United  States/Central  America  Liner 
Association. 
Independent  Carrier  Parties 

Nexos  Line, 

Nordana  Line,  Inc., 

Concorde  Shipping.  Inc.. 

Tropical  Shipping  and  Construction 
Co.  Ltd.. 

Central  America  Shippers,  Inc., 

Great  White  Fleet  Ltd^ 

Thompson  Shipping  Co.,  Ltd.. 

Naviera  Consclidada.  S.A.. 

NoFA'egian  American  Enterprises, 
Inc.. 

King  Ocean  Central  America.  S^., 

Network  Shipping  Ltd. 

Synapsis:  The  proposed  amendment 
would  delete  Norwegian  American 
Enterprises.  Inc.  as  an  Independent 
Carrier  Party  to  the  Agreement.  It  would 
also  modify  the  Agreement  by 
permitting  the  parties  to  charter  space  to 
each  other  and  with  memtwrs  of  the 
United  States/Central  America  Liner 


Association  (Agreement  No.  202- 
010987).  It  would  also  permit  the  parties 
to  jointly  establish  sailing  schedules, 
port  rotations,  limit  sailings  and  jointly 
advertise  each  other's  vessels  or  vessels 
owned  or  operated  by  members  of  the 
United  States  Central  America  Liner 
A.^.-Nuciation. 

Dated:  December  6. 1991. 

B>  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-29655  Filed  12-11-91: 8:45  am] 

BILUNQ  COOC  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Camilla  Bancshares,  Inc.,  et  at; 
Formations  of;  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Boaid  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
2, 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

/.  Camilla  Bancshares,  Inc.,  Camilla, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Camilla, 
Camilla,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 


/.  Aurora  First  National  Corporation, 
Aurora,  Nebraska;  to  merge  with  Wood 
River  Financial  Services,  Inc.,  Wood 
River,  Nebraska,  and  thereby  indirectly 
acquire  Bank  of  Wood  River.  Wood 
River.  Nebraska;  and  Stromsburg 
Financial  Services,  Inc.,  Stromsburg, 
Nebraska,  and  thereby  indirectly 
acquire  Stromsburg  Bank.  Stromsburg. 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8. 1991. 
Jennifer  |.  lohoson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29874  Filed  12-11-91;  8:45  am) 
BILUNQ  COOC  •21»«1-P 


Franklin  Bank  and  Trust  Company 
Employes  Stock  Owr>srship  Plan/ 
Trust,  et  al.;  Change  in  Bank  Control 
Notices;  Acc|uisitions  of  Shares  of 
Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817G)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
CI  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  2. 1992. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Franklin  Bank  and  Trust  Company 
Employee  Stock  Ownership  Plan/Trust, 
Franklin,  Kentucky;  to  acquire  an 
additional  2.48  percent  of  the  voting 
shares  of  Franklin  Bancorp,  Inc.. 
Franklin,  Kentucky,  for  a  total  of  11.35 
percent  and  thereby  indirectly  acquire 
Franklin  Bank  and  Trust  Company, 
Franklin,  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  John  M.  Floyd,  Houston,  Texas: 
John  M.  Floyd  and  Associates,  Houston. 
Texas:  and  IPC  Service  Corporation, 
Denver,  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  Axvada  1st 
Industrial  Bank,  Arvada,  Colorado. 
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2.  Christian  N.  Hoffman.  Ill  Trust,  to 
acquire  1.34  percent:  William  C. 
Hoffman  Trust,  to  acquire  1.34  percent; 
Thomas  J.  Hoffman  Trust,  to  acquire  1.34 
percent;  Christian  N.  Hoffman.  Ill  GST 
Trust,  to  acquire  7.17  percent;  William 
C.  Hoffman  GST  Trust,  to  acquire  7.17 
percent;  Thomas  J.  Hoffman  GST  Trust, 
to  acquire  7.17  percent;  Christian  N. 
Hoffman.  Ill,  individually  and  as  trustee 
of  the  each  of  the  above  trusts.  Salina. 
Kansas,  to  acquire  an  additional  25.53 
percent  for  a  total  of  34.97  percent; 
William  C.  Hoffman,  individually  and  as 
trustee  of  each  of  the  above  trusts. 
Salina,  Kansas,  to  acquire  an  additional 
25.53  percent  for  a  total  of  32.07  percent; 
Thomas  J.  Hoffman,  individually  and  as 
trustee  of  each  of  the  above  trusts. 
Lawrence,  Kansas,  to  acquire  an 
additional  25.53  percent  for  a  total  of 
30.04  percent  of  the  voting  shares  of 
NBA  Bankshares.  Inc..  Salina.  Kansas, 
and  thereby  indirectly  acquire  The 
National  Bank  of  America  at  Salina, 
Salina.  Kansas. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  December  6. 1991. 
)ennifer ).  Johoaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-29675  Filed  12-11-91:  8:45  am] 

•IU.ING  CODE  t310-01-f 


National  City  Corporation;  Application 
to  Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  the  Board  has  determined 
to  be  closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conHicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio:  to  engage  de  novo 
through  National  City  Venture 
Corporation's,  wholly  owned  subsidiary 
of  National  City  Corporation,  in  a  joint 
venture  with  Reserve  Capital  Group 
Limited  Partnership.  Cleveland.  Ohio,  in 
private  placement  activities  pursuant  to 
section  4(c)(8)  of  the  BHC  Act  [Bankers 
Trust  New  York  Corporation.  25  Federal 
Reserve  Bulletin  829  (1989)  and  J.P. 
Morgan  &  Company  Incorporated.  76 
Federal  Reserve  Bulletin  26  (1990))  and 
acquisition/divestiture  advisory 
services  pursuant  to  4(c)(8)  of  the  BHC 
Act  (Suntrust  Banks.  Inc.,  74  Federal 
Reserve  Bulletin  256  (1988))  and 
arranging  commercial  real  estate  equity 
financing  pursuant  to  §  225.25(b)(14); 
real  estate  and  personal  property 
appraising  pursuant  to  S  225.25(b)(13); 
and  management  consulting  to 
depository  institutions  pursuant  to  § 
225.25(b)(ll)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  6, 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-29676  Filed  12-11-91:  8:45  am) 

BILLING  CODE  (ZICMII-F 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees:  Meetings 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ ^^^ 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 


summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Dermatologic  Drugs  Advisory 
Committee 

Date,  Time,  and  Place 

January  23  and  24. 1992.  8:30  a.m.. 
Conference  Rms.  D  and  E,  Parklawn 
Bldg.,  5600  Fishers  Lane.  Rockville.  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  January  23. 1992. 
8:30  a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to 
4:30  p.m.;  open  public  hearing.  January 
24. 1992,  8:30  a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to 
4:30  p.m.:  Elaine  Osier.  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443-4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  10. 1992. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

On  January  23, 1992,  the  committee 
will  discuss:  (1)  General  efficacy 
parameters  relative  to  the  assessment  of 
repair  of  photodamaged  skin  and  (2) 
new  drug  application  (NDA  19963) 
(tretinoin  emollient  cream,  0.05  percent) 
for  treatment  of  photodamaged  skin.  On 
January  24. 1992.  the  committee  will 
discuss  continued  over-the-counter 
(OTC)  marketing  availability  of  benzoyl 
peroxide  for  the  treatment  of  acne  while 
further  testing  of  the  ingredient's  safety 
is  being  conducted.  The  committee  will 
also  consider  the  National  Consumer 
League's  request  for  warning 
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summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Dermatologic  Drugs  Advisory 
Committee 

Date,  Time,  and  Place 

January  23  and  24, 1992.  8:30  a.m.. 
Conference  Rms.  D  and  E,  Parklawn 
Bldg.,  5600  Fishers  Lane.  Rockville.  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  January  23. 1992. 
8:30  a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to 
4:30  p.m.;  open  public  hearing.  January 
24, 1992,  8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to 
4:30  p.m.;  Elaine  Osier.  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443-4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  10. 1992. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

On  January  23, 1992.  the  committee 
will  discuss:  (1)  General  efficacy 
parameters  relative  to  the  assessment  of 
repair  of  photodamaged  skin  and  (2) 
new  drug  application  (NDA  19963) 
(tretinoin  emollient  cream,  0.05  percent) 
for  treatment  of  photodamaged  skin.  On 
January  24, 1992,  the  committee  will 
discuss  continued  over-the-counter 
(OTC)  marketing  availability  of  benzoyl 
peroxide  for  the  treatment  of  acne  while 
further  testing  of  the  ingredient's  safety 
is  being  conducted.  The  committee  will 
also  consider  the  National  Consumer 
League's  request  for  warning 


information  in  the  labeling  of  these 
products. 

The  committee  discussion  and 
conclusion  regarding  benzoyl  peroxide 
may  be  considered  by  the  agency  in  its 
preparation  of  an  amendment  of  the 
final  monograph  for  OTC  topical  acne 
drug  products.  An  amendment  to  the 
tentative  final  monograph  for  OTC 
topical  acne  drug  products,  in  which 
benzoyl  peroxide  v.ae  reclassified  from 
Category  I  (recognized  as  safe  and 
effective)  to  Category  III  (more  data 
needed),  was  published  in  the  Federal 
Register  of  August  7. 1991  (56  FR  37622). 
The  final  monograph  for  OTC  topical 
acne  drug  products,  covering  all 
ingredients  except  benzoyl  peroxide, 
was  published  in  the  Federal  Register  of 
August  16,  1991  (56  FR  4:005). 

Oncologic  Drugs  Advisory  Committee 

Date,  Time,  and  Place 

January  31, 1992.  8  a.m.,  Conference 
Rms.  D  and  E,  Parklawn  Bldg.,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  Meeting  and  Contact  Person 

Open  committee  discussion,  8  a.m.  to 
4  p.m.;  open  public  hearing.  4  p  jn.  to  5 
p.m.,  unless  public  participation  does 
not  last  that  long;  Adele  S.  Seifried, 
Center  for  Drug  Evaluation  and 
Research  {HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4695. 

General  Function  of  the  Committee 

The  committee  revievis  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of  cancer. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  parson  before  January  21. 1992, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

On  January  31. 1992,  the  committee 
will  discuss;  (1)  NDA  20207,  Alkeran* 
(melphalan)  for  injection,  Burroughs 
Wellcome,  for  hyperthermic  isolated 
limb  perfusion  as  an  adjunct  to  sui"gery 
for  locally  advanced  malignant 
melanoma  of  the  extremity  and  for 
palliative  treatment  of  multiple 
myeloma;  and  (2)  NT)A  20221.  Ethyoi* 
(amifostine)  injection.  U.S.  Bioscience, 


Inc.,  as  a  chemoprotective  agent  against 
the  serious  toxicities  associated  with 
intensive  regimens  of  platinum  and 
alkylating  agent  chemotherapy. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separate  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  dosed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  rescued  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  TOA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
pennitted,  subject  to  certain  limitations. 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 


be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Dnig  Administration,  rm.  12A- 
16.  5600  Fishers  Lane.  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20657. 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  December  6. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-29679  Filed  12-11-91:  8:45  «nj 

BILUNa  CODE  41M-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-91-3358] 

Office  of  the  Assistant  Secretary  for 
Admlnlst.-atlon;  Privacy  Act  of  1974 
Notice  of  a  Matching  Program: 
Matching  Tenant  Data  in  Assisted 
Housing  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTIOM:  Notice  of  Matching  Program — 
HUD/Pubhc  Housing  Authorities  and 
Subsidized  Multifamily  Projects. 

summary:  The  Computer  Matching  and 
Privacy  Protection  Act  of  1988  as 
amended.  Public  Law  100-503  and^he 
Office  of  Management  and  Budget's 
(OMBs)  Final  Guidance  Interpreting  the 
Provisions  of  Public  Law  100-503.  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (54  FR  25818.  June 
19, 1989)  requires  publication  of  notices 
concerning  computer  matching 
programs.  OMB's  Final  Guidance 
augments  the  CMB  Guidelines  on  the 
Administration  of  the  Privacy  Act  of 
1974,  issued  July  1, 1975,  and 
supplemented  on  November  21, 1975, 
and  appendix  I  to  0MB  Circular  No.  A- 
130,  published  on  December  24, 1985 
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(see  50  FR  52738).  The  Department 
published  a  Notice  of  Matching 
Program — Matching  Data  in  Assisted 
Housing  Programs  on  February  9. 1990 
(see  55  FR  4717).  That  notice  stated  that 
HUDs  Office  of  Inspector  General  (OIG) 
would  conduct  or  directly  supervise 
computer  matches  of  tenant  records  at 
Public  Housing  Authorities  (PHAs)  and 
HUD-subsidized  multifamily  projects 
with  various  types  of  income  data 
maintained  by  States  and  by  the  Office 
of  Personnel  Management.  United  States 
Department  of  Defense,  and  the  United 
States  Postal  Service.  The  notice  also 
described  a  matching  program  to  include 
the  computer  records  from  the  Social 
Security  Administration's  Master  Files 
of  Social  Security  Number  Holders, 
referenced  in  the  February  9. 1990  notice 
as  the  Enumeration  Verification  System. 
In  addition,  the  notice  described  the 
OIG's  role  in  "coordinating"  with  PHAs 
to  do  matching.  The  prior  matching 
notice  was  effective  for  matches  starting 
in  January  1990  through  June  1991. 

This  matching  notice  re-publishes  the 
provisions  contained  in  the  prior  notice 
and  sets  forth  new  starting  and  ending 
dates  for  the  matching  program.  Further, 
the  new  notice:  (1)  Lists  states  where  the 
OIG  plans  to  conduct  matching  during 
the  next  three  (3)  years:  (2)  adds  the  OIG 
as  an  agency  for  possible  referral  on 
tenant  cases  for  investigation;,  and  (3) 
provides  for  the  matching  of  SSNs  of 
deceased  individuals  to  validate  tenant 
SSNs. 

The  matching  program  will  be 
performed  to  detect  unwarranted  benefit 
payments  under  the  National  Hou.sing 
Act,  12  U.S.C.  1701-1750g,  the  United 
States  Housing  Act  of  1937.  42  U.SC. 
14370.  and  sec'ion  101  of  che  Housing 
and  Community  Development  Act  of 
1965. 12  U.S.C.  17C1S.  Such  unwarranted 
benefits  may  be  paid  when  family 
income  is  unreported  or  underreported, 
causing  rental  assistance  pa^Tnents  to 
be  set  unduly  low  and  housing 
subsidies  to  be  set  uorrespondingiy  too 
high 

EFFECTIVE  DATE:  Data  exchange  will 
begin  in  December  1991,  and  unless 
comments  are  received  which  result  in  a 
contrary  determination,  will  be 
accomplished  by  the  end  of  December 
1994. 

FOR  PRIVACY  ACT  INFORMATION 
CONTACT:  Donna  L.  Eden.  Departmental 
Privacy  Act  Officer,  telephone  number 
(202)  708-2374.  (This  is  not  a  toll-free 
telephone  number.) 
FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT  Ms. 

jacqulyn  Howard.  Office  of  Inspection 
General,  room  8254.  Department  of 
Housing  and  Urban  Development,  451 


Seventh  Street,  SW..  Washington,  DC 
20410,  telephone  (202)  708-0006.  (This  is 
not  a  toll-free  telephone  number.) 

Reporting 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Public";  copies 
of  this  Notice  and  report,  in  duplicate, 
are  being  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  and  Budget. 

Authority:  This  matching  program  is  being 
conducted  pursuant  to  section  4(a)  of  the 
Inspector  General  Act  of  1978,  Public  Law  95- 
452,  5  U.S.C.  app.  4(a);  section  904  of  the 
Stewart  B.  McKinney  Homeless  Assistance 
Amendments  Act  of  198a  Public  Law  100- 
628:  section  165  of  the  Housing  and 
Community  Development  Act  of  1987,  Public 
Law  100-242:  the  National  Housing  Act,  12 
U.S.C.  1701-1750g:  the  United  States  Housing 
Act  of  1937,  42  U.S.C.  1437-1437o;  and  section 
101  of  the  Housing  and  Urban  Development 
Act  of  1965, 12  U.S.C.  1701s. 

The  Inspector  General  Act  authorizes  OIG 
to  undertake  programs  to  detect  and  prevent 
fraud  and  abuse  in  all  HUD  programs.  The 
McKinney  Amendments  of  1988  authorize 
HUD  to  request  wage  and  claim  information 
from  the  state  agency  .'esponsible  for  the 
administration  of  the  state  unemployment 
law  in  order  to  undertake  computer  matching 
in  HUDs  rental  assistance  programs.  The 
Housing  and  Community  Development  Act  of 
1987  authorizes  HUD  to  require  applicanis 
and  participants  (as  well  as  members  of  their 
households  six  (61  years  of  age  and  older)  in 
HUD-administered  programs  involving  rental 
assistance  to  disclose  to  HUD  their  Social 
Security  Numbers  (SSNs)  as  a  condition  of 
initial  or  continuing  eligibility  for 
participation. 

Program  Description 

The  matching  program  is  intended  to 
be  a  continuing  program,  carried  out 
either  at  selected  PHAs  or  HUD- 
subsidized  multifamily  projects,  and  on 
a  state-wide  basis  for  all  interested 
PHAs  or  subsidized  multifamily  projects 
within  the  selected  states.  The  OIG 
plans  to  conduct  computer  matches  of 
PHAs  or  HUD-subsidized  multifamily 
projects  in  California,  the  District  of 
Columbia.  Illinois.  Maryland,  Missouri, 
Ohio,  Oregon,  Pennsylvania,  and 
Virginia. 

Records  to  be  Matched 

The  OIG  will  conduct,  supervise,  or 
coordinate  the  performance  of  the 
computer  matching  using  tenant  SSNs 
and  additional  identifiers  (such  as 


surname  or  date  of  birth)  in  tenant 
records:  (1)  In  HUD's  Multifamily 
Tenant  Characteristics  System  (HUD- 
H-11)  based  on  data  submitted  by  PHAs 
and  HUD  subsidized  multifamily  project 
owners;  or  (2)  from  on-site  tenant  data 
as  it  is  maintained  by  the  PHAs  or 
owners  and  management  agents.  The 
OIG  will  also  coordinate  state-wide 
income  computer  matches  for  PHAs 
using  tenant  SSNs  and  additional 
identifiers.  Data  will  again  come  from 
either  (1)  HUD's  Multifamily  Tenant 
Characteristics  System;  or  (2)  on-site 
tenant  data  maintained  by  PHAs.  In 
either  case,  these  tenant  records  will  be 
matched  against  the  states'  machine- 
readable  files  of  quarterly  wage  data 
and  unemployment  insurance  benefit 
data  to  determine  whether  tenants  have 
unreported  or  underreported  income. 
State  wage  agencies  or  other  Federal 
agencies  may,  in  some  instances, 
perform  the  actual  matching  in 
accordance  with  a  written  agreement 
with  HUD,  Data  on  the  unverified 
matches  will  either  be  provided  to  the 
OIG  for  further  follow-up  work,  as 
discussed  below;  or  in  the  case  of  state- 
wide PHA  income  matches,  data  on  the 
unverified  matches  will  be  provided  to 
the  individual  PHA  for  further  follow-up. 
as  discussed  below.  In  addition,  tenant 
SSNs  may  be  matched  to  the  Office  of 
Personnel  Management's  General 
Personnel  Records  (OPM/GOVT-1).  the 
Civil  Service  Retirement  and  Insurance 
Records  System  (OPM/Central-1).  the 
Department  of  Defense's  Defense 
Manpower  Data  Center  Base 
(S322.10.DLA-LZ).  or  the  United  States 
Postal  Serx'ice's  Finance  Record-Payroll 
(USPS050.020)  to  facilitate  the 
identification  of  unreported  or 
underreported  income.  The  tenant  data 
may  be  matched  to  the  Social  Security 
Administration's  Master  Files  of  Social 
Security  Number  Holders,  HHS/SSA/ 
OSR  (09-60-0058)  and  Death  Master 
Files  for  the  purpose  of  validating  SSNs 
contained  in  tenant  records.  These 
records  will  also  be  used  to  validate 
SSNs  for  all  applicants,  tenants,  and 
household  members  six  (6)  years  of  age 
and  over  to  identify  noncompliance  with 
program  eligibility  requirements.  The 
OIG  will  compare  tenant  SSNs, 
provided  by  PHAs  and  HUD-subsidized 
multifamily  housing  project  owners,  to 
disclose  duplicate  SSNs  and  potential 
duplicate  housing  assistance. 

The  OIG  will  also  conduct  follow-up 
work  at  the  PHAs  and  HUD-subsidized 
multifamily  projects  on  selected 
computer  matches.  This  work  will 
include  verification  of  income  sources 
that  were  not  reported  to  the  PHA  or 
subsidized  multifamily  project  owner, 
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surname  or  date  of  birth)  in  tenant 
records:  (1)  In  HUD's  Multifamily 
Tenant  Characteristics  System  (HUD- 
H-11)  based  on  data  submitted  by  PHAs 
and  HUD  subsidized  multifamily  project 
owners;  or  (2)  from  on-site  tenant  data 
as  it  is  maintained  by  the  PHAs  or 
owners  and  management  agents.  The 
OIG  will  also  coordinate  state-wide 
income  computer  matches  for  PHAs 
using  tenant  SSNs  and  additional 
identifiers.  Data  will  again  come  from 
either  (1)  HUD's  Multifamily  Tenant 
Characteristics  System:  or  (2)  on-site 
tenant  data  maintained  by  PHAs.  In 
either  case,  these  tenant  records  will  be 
matched  against  the  states'  machine- 
readable  files  of  quarterly  wage  data 
and  unemployment  insurance  benefit 
data  to  determine  whether  tenants  have 
unreported  or  underreported  income. 
State  wage  agencies  or  other  Federal 
agencies  may,  in  some  instances, 
perform  the  actual  matching  in 
accordance  with  a  written  agreement 
with  HUD.  Data  on  the  unverified 
matches  will  either  be  provided  to  the 
OIG  for  further  follow-up  work,  as 
discussed  below;  or  in  the  case  of  state- 
wide PHA  income  matches,  data  on  the 
unverified  matches  will  be  provided  to 
the  individual  PHA  for  further  follow-up, 
as  discussed  below.  In  addition,  tenant 
SSNs  may  be  matched  to  the  Office  of 
Personnel  Management's  General 
Personnel  Records  (OPM/GOVT-1),  the 
Civil  Service  Retirement  and  Insurance 
Records  System  (OPM/Central-l),  the 
Department  of  Defense's  Defense 
Manpower  Data  Center  Base 
(S322.10.DLA-LZ).  or  the  United  Slates 
Postal  Ser\'ice'8  Finance  Record-Payroll 
(USPS050.020)  to  facilitate  the 
identification  of  unreported  or 
underreported  income.  The  tenant  data 
may  be  matched  to  the  Social  Security 
Administration's  Master  Files  of  Social 
Security  Number  Holders,  HHS/SSA/ 
OSR  (09-60-0058)  and  Death  Master 
Files  for  the  purpose  of  validating  SSNs 
contained  in  tenant  records.  These 
records  will  also  be  used  to  validate 
SSNs  for  all  applicants,  tenants,  and 
household  members  six  (6)  years  of  age 
and  over  to  identify  noncompliance  with 
program  eligibility  requirements.  The 
OIG  will  compare  tenant  SSNs, 
provided  by  PHAs  and  HUD-subsidized 
multifamily  housing  project  owners,  to 
disclose  duplicate  SSNs  and  potential 
duplicate  housing  assistance. 

The  OIG  will  also  conduct  follow-up 
work  at  the  PHAs  and  HUD-subsidized 
multifamily  projects  on  selected 
computer  matches.  This  work  will 
include  verification  of  income  sources 
that  were  not  reported  to  the  PHA  or 
subsidized  multifamily  project  owner. 


inter\'iew8  with  individuals 
knowledgeable  about  the  case(8],  and 
preparation  of  case  files  for 
administrative  remedy  actions  or 
prosecution  as  appropriate. 

Records  created  from  the  computer 
matching  program  (case  matches  and 
the  follow-up  data)  will  be  included  by 
the  OIG  in  the  HUD-DEPT-24 
Investigation  Files  system  of  records 
(see  49  FR  10372,  March  20,1984). 
Routine  uses  of  these  records  in  this 
system  are  described  therein. 

HUD,  the  PHA  or  owmer,  as 
appropriate,  will  take  actions  necessary 
to  collect  the  amount  of  excess  benefits 
paid  on  behalf  of  tenants.  In  addition,  if 
requested  by  another  Federal  agency  to 
provide  information  on  tenants  that 
have  underreported  income,  HUD  may 
supply  data  on  verified  cases  in 
accordance  with  applicable  routine  uses 
or  other  Privacy  Act  exceptions. 

In  the  case  of  PHA  state-wide 
computer  matches,  the  individual  PHAs 
will  conduct  follow-up  work  at  the  PHA 
projects  with  the  OIG  coordinating  the 
effort.  This  work  will  include:  (1) 
Verification  with  employers  of  income 
sources  reported  to  the  PHA  or  HUD- 
subsidized  multifamily  project  owner, 
by  sending  HUD  prepared  income 
confirmations  to  employers  for  cases 
where  records  indicate  unreported  or 
underreported  income;  (2)  analyzing 
confirmed  information;  (3)  calculating 
the  unreported  income  and  excessive 
housing  assistance  received  by  the 
family;  (4)  determining  whether  the 
individuals  actually  had  or  has  access  to 
such  income  for  their  own  use;  and  (5) 
determining  the  periods  when  the 
individual  actually  had  such  income. 
The  work  will  also  include  verifying 
discrepancies  with  SSNs.  Upon 
completion,  the  PHA  may  refer  cases  to 
local  law  enforcement  entities  or  the 
OIG  for  possible  investigation  and 
prosecution  either  criminally  or  civilly. 
For  cases  not  referred  to  local  entities  or 
the  OIG,  the  PHA  will  iniUate 
administrative  actions  to  resolve  cases 
using  guidelines  in  HUD  regulations  and 
handbooks.  The  PHA  may  not  suspend, 
terminate,  reduce,  or  make  a  final  denial 
of  any  housing  assistance  to  any 
individual  as  the  result  of  information 
produced  by  this  matching  program:  (1) 
Unless  the  individual  has  received 
notice  from  such  agency  containing  a 
statement  of  its  findings  and  informing 
the  individual  of  the  opportunity  to 
contest  such  fmdings;  and  (2)  until  the 
subsequent  expiration  of  the  notice 
period  provided  in  appUcable 
handbooks  or  regulations  of  the 
program,  or  30  days,  whichever  is  later. 
Such  opportimity  to  contest  may  be 


satisfied  by  notice,  hearing  and  appeal 
lights  found  in  the  apphcable 
handbooks  and  regulations  of  the 
program. 

During  the  follow-up  stages  of  these 
PHA  state-wide  computer  matches,  the 
PHAs  will  submit  formal  reports  on  the 
status  and  disposition  of  case  matches 
on  a  semiannual  basis.  These  reports 
will  be  used  by  HUD  for  determining  the 
cost  effectiveness  of  the  matching 
program  and  reporting  computer 
matching  results  to  the  Congress. 

Objectives  to  be  Met  by  the  Matching 
Program 

The  matching  program  will  be 
performed  to  identify  tenants  receiving 
excess  housing  assistance  resulting  from 
unreported  or  underreported  family 
income.  The  various  HUD  assisted 
housing  programs  available  through 
PHAs  or  subsidized  multifamily  projects 
require  that,  in  order  to  be  admitted, 
applicants  must  meet  certain  income 
and  other  eligibility  requirements.  In 
addition,  tenants  are  required  to  report 
the  amount  and  sources  of  their  income 
on  at  least  an  annual  basis.  To  the 
extent  families  do  not  report  all  their 
income  as  required,  HUD-subsidized 
multifamily  project  owners  or  PHAs 
may  initiate  investigative, 
administrative,  or  legal  actions  against 
tenants  suspected  of  false  reporting  or 
failing  to  report  their  incomes. 

The  matching  of  tenant  SSNs  to  SSNs 
of  deceased  individuals  will  aid  in 
identifying  famihes  who  have  received 
excessive  housing  assistance  by 
claiming  benefits  for  deceased 
individuals.  Matching  tenant  SSNs  to 
the  Social  Security  Administration's 
Master  Files  of  Social  Security  Number 
Holders  and  the  Death  Master  Files  will 
allow  the  OIG  to:  (1)  Identify  individuals 
who  have  reported  invalid  SSNs,  and  (2) 
notify  PHAs  and  subsidized  multifamily 
projects  owners  of  invalid  SSNs  so  that 
they  may  request  that  tenants  take 
actions  to  obtain  correct  SSNs. 

Period  of  the  Match 

The  computer  matching  agreement^ 
for  the  planned  matches  will  terminate 
when  the  purpose  of  the  computer 
matching  program  is  accomplished  or  18 
months  from  the  date  the  agreement  is 
signed,  whichever  comes  first.  Should 
the  purpose  not  be  accomplished  within 
18  months,  the  agreement  may  be 
extended  for  one  12-month  period,  with 
the  mutual  agreement  of  all  involved 
parties,  if  within  three  months  of  the 
expiration  date,  all  Data  Integrity 
Boards  review  the  agreement  and  find 
that  the  program  will  be  conducted 
without  change,  find  a  continued 
favorable  examination  of  benefit/cost 


results,  and  all  parties  certify  that  the 
program  has  been  conducted  in 
compliance  with  the  agreement.  The 
agreement  may  be  terminated,  prior  to 
accomplishment  of  the  computer 
matching  purpose  or  18  months  from  the 
date  the  agreement  is  signed  (whichever 
comes  first),  by  the  mutual  agreement  of 
all  involved  parties  with  30  days  written 
notice. 

Issued  at  Washington.  DC  Drcember  3, 
1991. 

fimE-TaiTO, 

Assistanl  Secretary  for  Adminittration. 
(FR  Doc  91-29631  Filed  12-ll-«;  8:45  am) 

WUJNO  COOC  4I10-01-M 


Office  of  Administration 

(Docket  No.  N-91-3357] 

Submtsston  of  Proposed  Informatton 
Collections  to  0MB 

AOENCv:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMAHY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFOHMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
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of  the  public  will  be  affected  by  the 
proposal;  (6]  how  frequently  information 
submissions  will  be  required:  [7]  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Devek)pnient  Act,  42  U.S.C.  3535(d). 

Dated:  November  Zl.  1991. 

lohn  T.  Minpfay. 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  CoUectioa  to  OMB 

Proposal:  General  HOME  Regulations. 
Office:  Office  of  the  Secretary. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
interim  rule  provides  the  implementing 
regulations  for  the  HOME  program 
authorized  by  title  II  of  the  Cranston- 
Conzalez  National  Housing  Act  of  1990. 

Form  Number:  HUD-40094.  40095. 
40096,  40097.  40098.  40099.  and  40100. 

Respondents:  State  or  Local 
Governments  and  non-profit  institutions. 

Frequency  of  Submission:  Annually 
and  on  occasion. 
Reporting  Burden: 


Numberof 
Raspondems      •^ 

Freoo«ocy  of 
Response         "^ 

Hours  per 
Response 

Burden 
Hours 

810 
810 

50 

1 

.8727 
621419 

35.345 
50.335 

Total  Estimated  Burden  Hours:  85,680. 

Status:  Revision. 

Contact  Frances  Bush.  HUD.  (202) 
708-1296.  Jennifer  Main.  OMB.  (202)  395- 
6880. 

Dated:  November  21, 1991. 


Notice  of  Submission  of  Proposed 
Informabon  Collection  to  OMB 

Proposal:  Manufactured  Home 
Construction  and  Safety  Standards  Act. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  needed  to  support 


enforcement  of  the  National 
Manufactured  Home  Construction  and 
Safety  Act  of  1974. 

for/77  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Hurrber  of 
Respondents 


Frequency  of 
Resportse 


Hours  per 
RespoTMe 


Burden 
Hours 


Consurner  Comp 

Ptam  Mont/Unit  fiie«.„ 

Site  Inspection 

Query  Data 


550 

12 

.13 

858 

1.150 

12 

.13 

1,794 

183 

12 

.13 

266 

35 

12 

.25 

105 

UMI 


Total  Estimated  Burden  Hours:  3.043. 

Status:  New. 

Contact:  Jeannie  Magee.  HUD.  (202) 
708-0584.  Jennifer  Main.  OMB.  (202)  395- 
6880. 

Dated:  November  21, 1991. 
(FR  Doc.  91-29634  Filed  12-11-91:  8:45  am) 

BILUNQ  COOC  4210-«>-« 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner;  Redelegation  of 
Authority 

[Docket  No.  D-91-973;  FR-3084-D-01  ] 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  Department  of  Housing 
and  Urban  Development. 

action:  Notice  of  redelegation  of 
authority. 

summary:  This  Notice  redelegates  to  the 
Deputy  Assistant  Secretary  for 


Multifamily  Housing  Programs  the 
authority  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
to  execute  Interest  Enhancement 
Payments  contracts  for  the  payment  of 
monthly  interest  subsidies  to  purchasers 
of  mortgages  insured  under  section  221 
of  the  National  Housing  Act  that  are 
sold  at  mortgage  auctions  administered 
under  section  221  (g)(4)(C)  of  the 
National  Housing  Act. 
EFFECTIVE  DATE:  December  3. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Audrey  Hinton.  Acting  Director,  Office 
of  Multifamily  House  Preservation  and 
Property  Disposition.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  room  6176. 
Washington,  DC  20410.  (202)  706-0216. 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INPOIIMATION:  Section 
221(g)(4)  of  the  National  Housing  Act.  12 


use  17157(g)(4),  in  its  original  form, 
provided  that  the  holder  of  a  mortgage 
insured  under  section  221  of  the 
National  Housing  Act.  that  is  current  at 
the  expiration  of  20  years  from  final 
endorsement  of  the  mortgage  for 
insurance,  may  assign  the  mortgage  to 
HUD  in  exchange  for  ten-year 
debentures  bearing  interest  at  the  "going 
Federal  rate".  Section  336  of  the 
National  Affordable  Housing  Act,  (Pub. 
L.  101-625,  approved  November  28, 1990) 
and  section  2201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508.  approved  November  5. 1990), 
amended  section  221(g)(4)  to  provide 
that,  in  lieu  of  accepting  such  an 
assignment,  the  Secretary  shall  arrange 
an  auction  of  the  mortgage,  to  determine 
the  lowest  interest  rate  necessary  to 
accomplish  the  sale  of  the  beneficial 
interests  of  the  mortgage.  Section 
221(g)(4).  as  amended,  further  provides 
that  the  Secretary  shall  agree  to  provide 
a  monthly  interest  subsidy  payment 


ay,  December  12,  1991  /  Notices 


•esk  Officer 

!  Paperwork 
lection  7(d)  of 
;  Urban 
S(d). 


s  Manofiemenl 

w. 

iposed 
MB 

Regulations. 

>tary. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
interim  rule  provides  the  implementing 
regulations  for  the  HOME  program 
authorized  by  title  II  of  the  Cranston- 
Gonzalez  National  Housing  Act  of  1990. 

Form  Number:  HUD-40094,  40095. 
40096,  40097.  40098.  40099.  and  40100. 

Respondents:  State  or  Local 
Governments  and  non-profit  institutions. 
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use  17157(g)(4).  in  its  original  form, 
provided  that  the  holder  of  a  mortgage 
insured  under  section  221  of  the 
National  Housing  Act.  that  is  current  at 
the  expiration  of  20  years  from  final 
endorsement  of  the  mortgage  for 
insurance,  may  assign  the  mortgage  to 
HUD  in  exchange  for  ten-year 
debentures  bearing  interest  at  the  "going 
Federal  rate".  Section  336  of  the 
National  Affordable  Housing  Act.  (Pub. 
L.  101-625,  approved  November  28, 1990) 
and  section  2201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508.  approved  November  5. 1990), 
amended  section  221(g)(4)  to  provide 
that,  in  lieu  of  accepting  such  an 
assignment,  the  Secretary  shall  anange 
an  auction  of  the  mortgage,  to  determine 
the  lowest  interest  rate  necessary  to 
accomplish  the  sale  of  the  beneficial 
interests  of  the  mortgage.  Section 
221(g)(4).  as  amended,  further  provides 
that  the  Secretary  shall  agree  to  provide 
a  monthly  interest  subsidy  payment 
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from  the  General  Insurance  Fund  to  the 
purchaser  under  the  auction  and  to  any 
subsequent  holders  who  are  HUD- 
approved  mortgagees.  The  monthly 
subsidy  would  be  in  the  amount  of  the 
difference  between  the  interest  due  on 
the  unpaid  principal  balance  of  the 
morigage  at  the  mortgage  note  rate  and 
the  monthly  interest  due  on  the  unpaid 
principal  balance  of  the  mortgage  at  the 
rate  bid  by  the  purchaser  at  the  auction. 

Under  a  delegation  of  authority 
published  in  the  Federal  Register  on 
May  22. 1989  at  54  PR  22033,  the 
Secretary  of  Housing  and  Urban 
Development  delegated  to  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
"the  authority  of  the  Secretary  of 
Housing  and  Urban  Development  with 
respect  to  the  multifamily  programs  and 
functions,"  including  but  not  limited  to 
the  implementation  of  title  II  of  the 
National  Housing  Act.  Since  section 
221(g)(4)  is  part  of  title  II  of  the  National 
Housing  Act,  the  May  22, 1989 
delegation  is  applicable  to  HUD's 
actions  in  implementing  section  221(g)(4) 
with  respect  to  multifamily  project 
mortgages.  Pursuant  to  that  delegation, 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  are  now  redelegating  the 
authority  to  execute  these  interest 
Enhancement  Payments  contacts  under 
which  HUD  will  pay  the  monthly 
interest  subsidies  described  above,  to 
the  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs. 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
redelegate  this  authority  as  follows: 

The  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  is 
authorized  to  execute  Interest 
Enhancement  Payments  contracts  under 
which  HUD  will  pay  monthly  interest 
subsidies  to  purchasers  of  mortgages 
sold  at  mortgage  auctions  administered 
under  section  221(g)(4)(C)  of  the 
National  Housing  Act. 

Authority:  Sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Dated:  December  3, 1991. 
Arthur  |.  HiU, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

|FR  Doc.  91-29633  Filed  12-11-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fort  Hall  Irrigation  Project,  Idaho 

AOENCY:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 
action:  Proposed  operation  and 
maintenance  rates. 

summary:  The  purpose  of  this  notice  is 
to  change  the  assessment  rates  for 
operating  and  maintaining  the  Fort  Hall 
Irrigation  Project.  The  assessment  rates 
are  based  on  a  prepared  estimate  of  the 
cost  of  normal  operation  and 
maintenance  of  the  irrigation  project. 
Normal  operation  and  maintenance  is 
defined  as  the  average  per  acre  cost  of 
all  activities  involved  in  delivering 
irrigation  water,  including  maintaining 
pumps  and  other  facilities. 
EFFECTIVE  DATE:  Interested  parties  may 
submit  written  comments  on  or  before 
January  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Portland  Area  Director,  Portland  Area 
Office.  Bureau  of  Indian  Affairs,  911  NE. 
11th  Avenue,  Portland,  Oregon  97232- 
4169.  telephone  FTS  429-6750; 
commercial  (503)  231-6750. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  1  and 
delegated  by  the  Assistant  Secretary — 
Indian  Affairs  to  the  Area  Director  in 
BIAM3. 

This  notice  is  given  in  accordance 
with  S  171.1(e)  of  Part  171.  subchapter  H, 
chapter  I.  of  title  25  of  the  Code  of 
Federal  Regulations,  which  provide  for 
the  Area  Director  to  fix  and  announce 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  of  the  Fort  Hall  Irrigation 
Project  for  Calendar  Year  1992  and 
subsequent  years.  This  notice  is 
proposed  pursuant  to  the  authority 
contained  in  the  Acts  of  March  1. 1907 
(34  Stat.  1024).  and  August  31. 1954  (68 
Stat.  1026). 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  Fort  Hall 
Project  assessment  rates  proportionate 
with  actual  operation  and  maintenance 
costs.  The  proposed  assessment  rates 
for  1992  will  amount  to  an  increase  of 
3%  for  the  Fort  Hall  unit  and  a  2% 
increase  for  the  Michaud  Unit.  The 
public  is  welcome  to  participate  in  the 
rule  making  process  of  the  Department 
of  the  Interior.  Accordingly,  interested 
persons  may  submit  written  comments, 
views  and  arguments  with  respect  to  the 


proposed  rates  and  related  regulations 
to  the  Area  Director.  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  911  NE. 
11th  Avenue,  Portland,  Oregon  97232- 
4169,  no  later  than  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Fort  Hall  brigation  Project 

Regulations  and  Charges 

Administration 

The  Fort  Hal!  Irrigation  Project,  which 
consists  of  the  Fort  Hall  Unit  including 
the  ceded  area  south  of  the  Fort  Hall 
Reservation,  the  Michaud  Unit  and  the 
Minor  Units  on  the  Fort  Hall  Indian 
reservation.  Idaho,  is  administered  by 
the  Bureau  of  Indian  Affairs.  The 
Superintendent  of  the  Fort  Hall  Agency 
is  the  Officer- in-Charge  and  is  fully 
authorized  to  carry  out  and  enforce  the 
regulations,  either  directly  or  through 
employee  designated  by  him.  The 
general  regulations  are  contained  in  Part 
171,  Operation  and  Maintenance.  Title 
25 — Indians,  Code  of  Federal 
Regulations. 

Irrigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  May  1  to  September  30  of 
each  year.  These  dates  may  be  varied 
by  15  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  work. 

Methods  of  Irrigation 

Where  soil,  topography,  and  other 
physical  conditions  are  unfavorable  for 
surface  irrigation,  and  the  project 
facilities  are  designed  to  deliver  water 
to  farm  units  for  sprinkler  irrigation,  the 
Officer-In-Charge  may  limit  deliveries  to 
this  type  of  irrigation. 

Distribution  and  Apportionment  of 
Water 

(a)  Delivery:  Water  for  irrigation 
purposes  will  be  delivered  throughout 
the  irrigation  season  by  either  the 
continuous  flow  or  rotation  method  at 
the  discretion  of  the  Officer-in-Charge.  If 
during  a  time  when  delivery  is  by  the 
rotation  methods,  a  water  user  desires 
to  loan  his  turn  to  another  eligible  water 
user,  he  shall  notify  either  the 
watermaster  or  the  ditch  rider  who  may 
permit  such  exchange,  if  feasible. 

(b)  Preparation  and  Submission  of 
Water  Schedule:  If  the  decision  of  the 
Officer-in-Charge  is  to  deliver  water  by 
the  rotation  method,  the  watermaster 
will  assist  the  water  users  on  each 
lateral  m  preparing  a  rotation  schedule 
should  they  choose  to  get  together  and 
prepare  the  schedule.  In  cases  where  the 
water  users  fail  to  exercise  this  right 
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before  March  1,  the  watermaster  will 
prepare  the  schedule  which  shall  be 
final  for  the  season.  Ownere  of  120  acres 
or  more  in  one  farm  unit  may  elect 
between  the  continuous  flow  and 
rotation  method  of  delivery,  provided 
such  choice  does  not  interfere  with 
delivery  to  other  lands  served  by  the 
lateral 

(c)  Application  for  Deliveries  of 
Irrigation  Water  Request  for  water 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditch  rider's 
regular  tour.  Pump  shut-down, 
regardless  of  duration,  without  the 
required  notice  will  result  in  the  delivery 
being  closed  and  locked.  Water  users 
will  change  their  sprinkler  lines  without 
shutting  off  more  than  one-half  of  their 
lines  at  one  time.  Sudden  and 
unexpected  changes  in  ditch  flow  results 
in  operating  difficulties  and  waste  of 
water. 

Duty  of  Water 

Depending  upon  available  supplies  of 
water  for  each  unit  of  the  Project,  the 
duty  of  water  is  based  on  the  delivery  to 
the  farm  unit  of  3.5  acre-feet  of  water 
per  acre  per  irrigation  season.  This  duty 
of  water  may  be  varied  at  the  discretion 
of  the  Officer-in-Charge  depending  on 
supplies  available,  but  each  irrigable 
acre  shall  be  entitled  to  its  pro-rate 
share  of  the  total  water  supply. 


UMI 


Charges 

Bills  covering  irrigation  charges  will 
be  issued  to  the  owner  of  record  taken 
from  the  Bannock.  Bingham  or  Power 
County  records  as  of  December  31. 
preceding  the  due  date.  In  the  case  of 
Indian-owned  land  leased  to  a  non- 
Indian,  when  an  approved  lease 
contract  is  on  file  with  the 
superintendent  of  the  Fort  Hall  Agency, 
operation  and  maintenance  charges  will 
be  billed  to  the  lessee  of  record. 

Basic  and  Other  Water  Charges 

(a)  The  annual  basic  water  charges  for 
the  operation  and  mainteniince  of  the 
Fort  Hall  Irrigation  Project  lands  in  non- 
Indian  ownership,  and  assessable 
Indian-owned  lands  leased  to  a  non- 
Indian  or  a  non-member  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Indian  Reservation.  Idaho,  are 
fixed  for  the  Calendar  Year  1992  and 
subsequent  years  until  further  notice  as 
follows: 


Per  acre 

/ii  Pnri  Hall  (Ji4t  basic  rate      

$20.00 

(2)  Michaud  Unit  t>asc  rate..„ _ _... 

Additiooal  mte  Iw  sprinktor  wtwn 
pressure  «  supplied  by  project 

(3)  Minor  Urvts  ba8«  rates - _.- 

25.50 

12.00 
14.00 

(b)  The  minimum  bill  issued  for  any 
tract  will  be  $25.00. 

Payments 

"Hie  water  charges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  To  all  assessments 
on  lands  in  non-Indian  ownership,  and 
lands  in  Indian  ownership  which  do  not 
qualify  for  free  water,  remaining  unpaid 
on  or  after  July  1  following  the  due  date 
shall  be  considered  delinquent.  No 
water  shall  be  delivered  to  any  of  these 
lands  until  all  irrigation  charges  have 
been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed.  Where  required  by-law.  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  title  4.  Part 
102.  Federal  Claims  Collection 
Standards;  and  42  BLAM  Supplement  3. 
part  3.8  Debt  Collection  Procedures. 

Assessments  on  Indian  Owned  Land 

When  land  owned  by  members  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Indian  Reservation  is  first  leased  to 
non-Indians  or  non-members  of  the 
tribe,  and  an  approved  lease  is  on  file  at 
the  Fort  Hall  Agency,  the  leased  land  is 
not  subject  to  operation  and 
maintenance  assessments  for  three 
years.  The  three  years  the  land  is  not 
subject  to  assessment  need  not  run 
consecutively.  When  land  has  been 
leased  for  a  total  of  three  years,  the 
land,  when  under  lease  to  non-Indians 
or  non-members  of  the  tribe,  is  subject 
to  operation  and  maintenance 
assessments  the  same  as  lands  in  non- 
Indian  ownership  and  lands  owned  by 
non-members  of  the  tribe  within  the 
project.  (See  Solicitor's  Opinion  M 
28701,  approved  September  24, 1936,  and 
the  instructions  of  September  19. 1938. 
and  instructions  of  December  1. 1938). 
WUford  Bowker. 
Acting  Portland  Area  Director. 

(FR  Doc.  91-29695  Filed  12-11-91:  8:45  am) 
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Bureau  of  Land  Management 

[CA-050-(a-4333-10) 

Samoa  Dunes  Recreation  Area,  et  al.; 

Closure  Order 

action:  Notice  of  closure  order. 

summary:  Notice  is  hereby  given  related 
to  the  emergency  temporary  closure  of 
Bureau  of  Land  Management  (BLM) 
administered  lands  to  vegetative 
gathering  in  accordance  with  regulations 
contained  in  43  CFR  8364.1(A).  This 
action  affects  approximately  412  ±  acres 
of  public  land  located  in  the  Samoa 
Dunes  Recreation  Area  and  the  BLM- 
administered  land  within  Mad  River 
Slough  and  Dunes  Cooperative 
Management  Area  (T.5N..  R.lW..  section 
31;  T.4N..  R.1W..  section  6;  and  T.6N., 
R.iW..  sections  26.  27,  34  and  35. 
Humboldt  Meridian).  These  public  lands 
will  be  temporarily  closed  to  gathering 
of  all  vegetative  material  to  protect 
Menzies'  Wallflower  (Erysimum 
menziesii]  habitat  until  May  1. 1992. 
DATES:  December  11. 1991. 
ADDRESSES:  Maps  and  supporting 
documentation  of  the  area  temporarily 
closed  to  vegetative  gathering  are 
available  for  review  at  the  following 
location:  Bureau  of  Land  Management, 
Areata  Resource  Area.  1125 16th  Street, 
room  219.  Areata,  CA  95521. 
FOR  FURTHER  INFORMATION  CONTACT 
Lynda  Roush,  Area  Manager,  at  the 
Areata  address  given  above:  Telephone 
(707)  822-7648. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 
8364.1(a).  Any  person  who  fails  to 
comply  with  this  order  is  subject  to 
arrest  and  a  fine  of  up  to  $100,000  and/ 
or  imprisonment  not  to  exceed  12 
months.  The  purpose  of  temporarily 
closing  the  Samoa  Dunes  Recreation 
Area  and  Mad  River  Slough  and  Dunes 
Cooperative  Management  Area  to 
gathering  of  vegetative  material  is  to 
prevent  visitors  from  inadvertently 
trampling  Menzies'  Wallflower 
seedlings  as  they  hike  through  this  rare 
plant  habitat.  This  particular  plant 
species  is  listed  as  endangered  by  the 
California  Department  of  Fish  and 
Came,  and  is  proposed  for  Federal 
listing  by  the  U.S.  Fish  and  Wildlife 
Service.  Its  habitat  is  restricted  to  the 
coastal  foredune  community  of  four 
dune  systems — Monterey  Peninsula. 
Monterey  Bay,  Ten-Mile  River  and  the 
Humboldt  Bay  near  Eureka.  During  the 
temporary  closure  period,  the  Bureau  o! 
Land  Management  will  analyze  methods 
that  can  be  used  to  protect  Menzies' 
Wallflower  habitat.  Until  this  is 
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Par  acre 


$20.00 
25.50 

12.00 
14.00 
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Bureau  of  Land  Management 

lCA-050-02-4333-10] 

Samoa  Dunes  Recreation  Area,  et  al.; 

Closure  Order 

action:  Notice  of  closure  order. 

summary:  Notice  is  hereby  given  related 
to  the  emergency  temporary  closure  of 
Bureau  of  Land  Management  (BIM) 
administered  lands  to  vegetative 
gathering  in  accordance  with  regulations 
contained  in  43  CFR  8364.1(A).  This 
action  affects  approximately  412±  acres 
of  public  land  located  in  the  Samoa 
Dunes  Recreation  Area  and  the  BLM- 
administered  land  within  Mad  River 
Slough  and  Dunes  Cooperative 
Management  Area  (T.5N.,  R.lW.,  section 
31;  T.4N.,  R.1W..  section  6:  and  T.6N., 
R.iW.,  sections  28,  27,  34  and  35, 
Humboldt  Meridian).  These  public  lands 
will  be  temporarily  closed  to  gathering 
of  all  vegetative  material  to  protect 
Menzies'  Wallflower  (Erysimum 
menziesii)  habitat  until  May  1, 1992. 
DATES:  December  11, 1991. 
ADDRESSES:  Maps  and  supporting 
documentation  of  the  area  temporarily 
closed  to  vegetative  gathering  are 
available  for  review  at  the  following 
location:  Bureau  of  Land  Management 
Areata  Resource  Area,  1125 16th  Street, 
room  219.  Areata,  CA  95521. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Roush,  Area  Manager,  at  the 
Areata  address  given  above:  Telephone 
(707)  822-7648. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 
8364.1(a).  Any  person  who  fails  to 
comply  with  this  order  is  subject  to 
arrest  and  a  fine  of  up  to  $100,000  and/ 
or  imprisonment  not  to  exceed  12 
months.  The  purpose  of  temporarily 
closing  the  Samoa  Dunes  Recreation 
Area  and  Mad  River  Slough  and  Dunes 
Cooperative  Management  Area  to 
gathering  of  vegetative  material  is  to 
prevent  visitors  from  inadvertently 
trampling  Menzies"  Wallflower 
seedlings  as  they  hike  through  this  rare 
plant  habitat.  This  particular  plant 
species  is  listed  as  endangered  by  the 
California  Department  of  Fish  and 
Game,  and  is  proposed  for  Federal 
listing  by  the  U.S.  Fish  and  Wildlife 
Service.  Its  habitat  is  restricted  to  the 
coastal  foredune  community  of  four 
dune  systems — Monterey  Peninsula. 
Monterey  Bay.  Ten-Mile  River  and  the 
Humboldt  Bay  near  Eureka.  During  the 
temporary  closure  period,  the  Bureau  ol 
Land  Management  will  analyze  methods 
that  can  be  used  to  protect  Menzies' 
Wallflower  habitat.  Until  this  is 


completed,  however,  vegetative 

gatherers  must  be  prevented  from 

meandering  tltrou^out  the  area,  as 

these  plants  are  extremely  difficult  to 

identify  during  the  winter  months  and 

unintentional  trampling  results  in 

resource  damage. 

Daniel  E.  AveiiU. 

Acting  Areata  Area  Manager. 

[FR  Doc.  91-29704  Filed  12-11-91;  8:45  am] 

BtLLun  cooe  43i»-4em 

[AZ-010-»2-441(M»;  1784-0101 

Arizona  Strip  District  Advisory  Council 
Field  Tour  and  Meeting 

agency:  Bureau  of  Land  Management. 
Arizona  Strip  District,  Interior. 
ACTKHC  Notice  of  Advisory  Council 
Field  Tour  and  meeting. 

summary:  The  Arizona  Strip  District 
Adviser^'  Coxmcil  will  tour  the  Beaver 
Dam  Slope  area  and  discuss  the 
proposed  ACEC,  future  activity  plans. 
Other  topics  to  be  discussed  are 
Resource  Management  Plan  protest,  off- 
highway-vehicle  designations,  proposed 
devslopment  in  the  area  and  the 
Approved  Resource  Management  Plan 
and  Implementation  Schedule. 
DATES:  The  Advisory  Council  will  begin 
their  tour  at  the  Ramada  Inn.  1440  E.  St. 
George  Blvd.,  St  George,  Utah  at  8  a.m. 
on  January  30, 1992.  The  Council  will 
return  to  St  George  that  evening  and  a 
half  day  meeting  is  scheduled  the 
following  day,  January  31, 1992  in  the 
Ramada  Inn  conference  room  begirjiing 
at  8  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
G.  William  Lamb,  District  Manager,  390 
N.  3050  £..  St.  George,  Utah  84770  (Phone 
801/673-3545). 
SUPPLEMENTARY  INFORMATION:  The 

Council  tour  is  open  to  the  public,  but 
the  public  must  provide  their  own 
transportation. 

The  Advisory  Council  will  consider 
both  oral  and  written  statements  from 
the  public  at  8  a.m.  on  January  Slat 

Dated:  December  5, 1991. 
G.  William  Lamb, 
District  Manager. 

[FR  Doc.  91-29696  Filed  12-11-91: 8:45  am] 
MUJNO  COM  4aio-»-« 

[MT-921-4120-16] 

Oualiflcation  for  Category  5  Roya'ty 
Rat*  Reduction  in  Designated  Arc^  of 
Fort  Union  Federal  Coai  Production 
Region,  et  al. 

AGENCY:  Bureau  of  Land  Management 
Montana  State  Office. 


ACTION:  Notice  of  qualification  for 
Category  5  Royalty  Rate  Reduction  in 
designated  areas  of  Fort  Union  Federal 
Coal  Production  Region;  establishment 
of  Competitive  Royalty  Rate;  and 
acceptance  of  applications  for 
consideration  for  Royalty  Relief: 
Richland  County.  Montana. 

summary:  This  notice  is  issued  for  the 
purpose  of  announcing;  (1)  The 
determination  that  the  county  of 
Richland,  State  of  Montana  within  the 
Fort  Union  Federal  Coal  Production 
Region  meets  the  criteria  to  qualify  for 
royalty  rate  differentials  under  Category 
5  of  the  Royalty  Rate  Reduction 
guidelines  published  February  27, 1990 
(55  FR  6841),  and  clarified  May  2. 1990 
(55  FR  08401);  (2)  EstabUshment  of  the 
Category  5  royalty  rate  at  2  percent  for 
the  county  of  Richland,  Montana;  and 
(3)  That  applications  will  be  accepted  by 
the  Bureau  of  Land  Management 
Montana  State  Office,  for  consideration 
for  royalty  relief  under  Category  5  for 
this  area  effective  December  5, 1991. 
EFFECTIVE  DATE:  December  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACR 
Donald  L  Gilchrist,  Telephone  406-255- 
2816.  Montana  State  Office.  Bureau  of 
Land  Management  P.O.  Box  36800, 
Billings,  Montana  59107. 
SUPPLEMENTARY  INFORMATION:  The 
"Fort  Union  Region  Category  5  Royalty 
Rate  Reduction  Study"  requested  by  the 
State  Director,  Montana  State  Office. 
Bureau  of  Land  Management  has  been 
completed  by  the  Northwest  Regional 
Evaluation  Team  of  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior,  and  is  the  basis  for  the 
following  determinations: 

A.  Geographic  Area  QualificatioB. 
The  county  of  Richland,  State  of 
Montana,  meets  the  five  criteria 
established  to  qualify  under  Category  5 
for  royalty  rate  differentials  as  follows: 
(1)  The  Federal  Govemm.ent  is  not 
market  dominant  in  this  area;  (2) 
Federal  royalty  rates  are  above  the 
current  market  royalty  rate  for 
nonfederal  rates  in  the  area;  (3)  Based 
on  a  mine-by-mine  examination,  it  is 
apparent  that  there  are  instances  where 
federal  coal  can  be  expected  to  be 
bypassed  in  the  near  future  due  to  the 
royalty  rate  differential  between  federal 
and  nonFederal  coal;  [4)  All  three 
previous  criteria  considerations  have 
been  found  to  exist  throughout  the  area; 
and  (5]  A  plant-by-plant  analysis,  based 
on  actual  shipments,  indicates  that 
Powder  River  Basin  coal  is  competitive 
in  the  area.  However,  it  has  also  been 
shown  that  a  reduction  in  the  federal 
royalty  rate  would  not  have  a  significant 
impact  on  this  competitiveness. 


B.  EstabUshment  of  Competitive 
Royalty  Rates.  The  competitive  royalty 
rate  of  2  percent  is  established  to 
promote  development  of  federal  coal 
reserves  situated  in  the  county  of 
Richland.  Montana  that  may  otherwise 
by  bypassed  in  favor  of  nonfederal  coal 
having  a  lower  royalty  rate. 

C.  Category  5  Reduction  in  Royalty 
Applications.  Federal  lease-specific 
applications  for  Category  5  Reduction  in 
Royalty  for  coal  deposits  within 
Richland  county,  Montana  will  be 
accepted  by  the  Montana  State  Office, 
Bureau  of  Land  Management,  P.O.  Box 
36800,  Billings  Montana  59107  effective 
December  5, 1991.  Apphcations  will  be 
processed  pursuant  to  the  regulations  at 
43  CFR  part  3485  as  established  by  the 
"Royalty  Rate  Reduction  Guidelines  for 
the  Solid  Leasable  Minerals."  The 
geographic  area  quahfications  and  the 
establishment  of  the  competitive  royalty 
rate  under  Category  5  of  the  "Royalty 
Rate  Reduction  Guidelines  for  the  Solid 
Leasable  Minerals"  will  be  reviewed 
and  updated  2  years  from  the  effective 
date  hereof. 

Dated:  December  5. 1991. 
Robart  H.  Lawton, 
State  Director. 
(FR  Doc.  91-29711  FUed  12-11-81: 8:45  am] 

BtUMta  COOC  4Sia-0M-M 


[MT-421-4120-1S1 

Qualification  for  Category  S  Royalty 
Rate  Reduction  In  Desigriatod  Areas  of 
Fort  Union  Federal  Coal  Production 
Region,  et  al 

agency:  Bureau  of  Land  Management. 
Montana  State  Office. 

ACTION:  Notice  of  qualification  for 
Category  5  Royalty  F.ate  reduction  in 
designated  areas  of  Fort  Union  Federal 
Coai  Production  Region;  establishment 
of  Competitive  Royalty  Rate;  and 
acceptance  of  applications  for 
consideration  for  Royalty  Relief: 
McLean,  Mercer.  Oliver,  and  Bowman 
Counties.  North  Dakota. 

SUMMARY:  This  notice  is  issued  for  the 
purpose  of  aimouncing:  (1)  The 
determination  that  the  counties  of 
McLean,  Mercer,  Oliver,  and  Bowman. 
North  Dakota  within  the  Fort  Union 
Federal  Coal  Production  Region  meet 
the  criteria  to  qualify  for  royalty  rate 
differentials  undei  Category  5  of  the 
Royalty  Rate  Reduction  guidelines 
published  February  27, 1990  (55  FR 
6841).  and  clarified  May  2, 1990  (55  FR 
08401);  (2)  Establishment  of  the  Category 
5  royalty  rate  at  2  percent  for  the 
counties  of  McLean,  Mercer.  Oliver,  and 


1  64800 


Federal  Register  /  Vol.  56.  No.  239  /  Thursday.  December  12.  1991  /  Notices 


Bowman.  North  Dakota:  and  (3)  That 
applications  will  be  accepted  by  the 
Bureau  of  Land  Management.  Montana 
State  Office,  for  consideration  for 
royalty  relief  for  these  areas  effective 
December  5. 1991. 
EFFECTIVE  DATE:  December  5. 1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Donald  L  Gilchrist.  Telephone  406-255- 
2816,  Montana  State  Office.  Bureau  of 
Land  Management.  P.O.  Box  36800, 
Billings.  Montana  59107. 

SUPPLEMENTARY  INFORMATION:  The 

•'Fort  Union  Region  Category  5  Royalty 
Reduction  Study"  requested  by  the  State 
Director.  Montana  State  Office.  Bureau 
of  Land  Management,  has  been 
completed  by  the  Northwest  Regional 
Evaluation  Team  of  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior,  and  is  the  basis  for  the 
following  determinations: 

A.  Geographic  Area  Qualification. 
The  counties  of  McLean.  Mercer.  Oliver, 
and  Bowman.  North  Dakota  meet  the 
established  five  criteria  to  qualify  under 
Category  5  for  royalty  rate  differentials 
as  follows:  (1)  The  Federal  Government 
is  not  market  dominant  in  this  area:  (2) 
Federal  royalty  rates  are  above  the 
current  market  royalty  rate  for 
nonfederal  rates  in  the  area;  (3)  Based 
on  a  mine-by-mine  examination,  it  is 
apparent  that  there  are  instances  where 
federal  coal  can  be  expected  to  be 
bypassed  in  the  near  future  due  to  the 
royalty  rate  differential  between  federal 
and  nonfederal  coal;  (4)  AH  three 
previous  criteria  considerations  have 
been  found  to  exist  throughout  the 
region:  and  (5)  A  plan(-by-plant 
analysis,  based  on  actual  shipments, 
indicates  that  Powder  River  Basin  coal 
is  competitive  in  the  area.  However,  it 
has  also  been  shown  that  a  reduction  in 
the  federal  royalty  rate  would  not  have 
a  significant  impact  on  this 
competitiveness. 

B.  Establishment  of  Competitive 
Royalty  Rates.  The  competitive  royalty 
rate  of  2  percent  is  established  to 
promote  development  of  federal  coal 
reserves  situated  in  the  counties  of 
McLean.  Mercer.  Oliver,  and  Bowman, 
North  Dakota  that  may  otherwise  be 
bypassed  in  favor  of  nonfederal  coal 
having  a  lower  royalty  rate. 

C.  Category  5  Reduction  in  Royalty 
Applications.  Federal  lease-specific 
applications  for  Category  5  Reduction  in 
Royalty  for  coal  deposits  within  the 
counties  in  North  Dakota  named  above 
will  be  accepted  by  the  Montana  State 
Office.  Bureau  of  Land  Management. 
P.O.  Box  36800,  Billings.  Montana  59107 
effective  December  5. 1991.  Applications 
will  be  processed  pursuant  to  the 
regulations  at  43  CFR  part  3485  as 


established  by  the  "Royalty  Rate 
Reduction  Guidelines  for  the  Solid 
Leasable  Minerals."  The  geographic 
area  qualiHcation  and  the  establishment 
of  the  competitive  royalty  rate  under 
Category  5  of  the  "Royalty  Rate 
Reduction  Guidelines  for  the  Solid 
Leasable  Minerals"  will  be  reviewed 
and  updated  2  years  from  the  effective 
dale  hereof. 

Dated:  December  5. 1991. 
Robert  H.  Lawton, 
State  Director. 
[FR  Doc.  91-29712  Filed  12-11-91:  8:45  am] 

BtLLINO  COOC  4310-ON-M 

(AK-932-4214-10;  AA-579961 

Order  Providing  for  Opening  of  Land 
Subject  to  Section  24  of  the  Federal 
Power  Act;  Alaska 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  order  is 
to  open  approximately  6.25  acres  of 
National  Forest  System  land  withdrawn 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  Power  Project  (PP) 
No.  10198  (previously  PP  No.  1521).  for 
selection  of  the  land  by  the  State  of 
Alaska. 

EFFECTIVE  DATE:  December  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  222  W.  7th  Avenue.  No.  13. 
Anchorage.  Alaska  99513-7599. 907-271- 
5477. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  24  of  the 
Federal  Power  Act  (FPA)  of  June  10, 
1920.  as  amended  (16  U.S.C.  818).  and 
pursuant  to  the  determination  of  FERC 
in  DVAK-143-Alaska.  it  is  ordered  as 
follows: 

Subject  to  valid  existing  rights,  at  8 
a.m.  Alaska  Standard  Time,  on 
December  12, 1991,  the  following 
described  land  is  hereby  opened  for 
selection  by  the  State  of  Alaska  under 
the  Alaska  Statehood  Act  of  July  7, 1958. 
48  U.S.C.  prec.  21  (1988).  subject  to  the 
provisions  of  section  24  of  the  FPA: 

The  FERC  Power  Project  No.  10198 
(Pelican  Hydroelectric  Water  Power 
Project),  located  within  the  Tongass 
National  Forest,  on  Pelican  Creek  on 
Chichagof  Island,  near  Pelican,  Alaska, 
within  the  NEV4NWy4  and  NWy4NEV4, 
sec.  20,  T.  45  S..  R.  57  E..  Copper  River 
Meridian.  The  area  affected  by  this 
order  contains  approximately  6.25  acres. 

As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 


Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
such  land  is  otherwise  available.  If  the 
land  described  herein  is  not  selected  by 
the  State,  it  will  continue  to  be  subject 
to  the  terms  and  conditions  of  the 
Tongass  National  Forest  reservation, 
and  the  FERC  Power  Project  No.  10198. 
pursuant  to  the  authority  set  forth  in 
section  24  of  the  FP.A.  as  amended  (16 
U.S.C.  818). 

Dated:  December  2. 1991. 
Sim  a.  Wolf. 

Chief,  Branch  of  Land  Resources. 
(FR  Doc.  91-29649  Filed  12-11-91;  8:45  am) 

WLUNO  COOE  4310-JA-« 

[ID-943-5700-11;  IDI-287541 

Issuance  of  Disciaimer  of  Interest  to 
Lands;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Issuance  of  Discleimer 

of  Interest  in  Lands  in  Idaho. 

SUMMARY:  The  United  States  of 
America,  pursuant  to  the  provisions  of 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1745),  proposes  to  disclaim  and  release 
all  interest  to  Forest  C.  Finicum  and 
Alice  J.  Finicum.  the  owners  of  record, 
for  the  following  described  property,  to  - 
wit: 

Boise  Meridian 
T.  9  N..  R.  5  W.. 

All  lands  westerly  of  Tax  Block  64.  lot 
4.  sec.  28.  and  any  accretions  attaching 
thereto,  between  the  original  meander 
line  as  shown  on  the  plat  of  survey 
approved  November  20. 1868.  by  the 
Bureau  of  Land  Management  and  the 
existing  ordinary  high  water  line  of  the 
right  bank  of  the  Payette  River. 

The  official  records  and  the  original 
public  land  survey  of  the  Bureau  of  Land 
Management  show  that  the  land 
described  above  is  accreted  land  and 
lies  between  the  original  surveyed 
meander  line  and  the  existing  ordinary 
high  water  line  of  the  right  bank  of  the 
Payette  River.  The  land,  therefore,  is  not 
public  land;  and  the  application  by 
Forest  C.  Finicum  and  Alice  J.  Finicum. 
the  adjoining  landowners,  for  a 
disclaimer  by  the  United  States  as  to  this 
land  will  be  approved  if  no  valid 
objections  are  received.  This  action  will 
clear  a  cloud  on  the  title  of  the 
applicant's  land. 

dates:  Comments  or  protests  to  this 
action  should  be  received  by  March  12. 
1992. 


rsday.  December  12.  1991  /  Notices 
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Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
such  land  is  otherwise  available.  If  the 
land  described  herein  is  not  selected  by 
the  State,  it  will  continue  to  be  subject 
to  the  terms  and  conditions  of  the 
Tongass  National  Forest  reservation, 
and  the  FERC  Power  Project  No.  10198, 
pursuant  to  the  authority  set  forth  in 
section  24  of  the  FPA,  as  amended  (16 
U.S.C.  818). 

Dated:  December  2. 1991. 
Sim  a.  Wolf, 

Ctiief.  Branch  of  Land  Resources. 
[PR  Doc.  91-29649  Filed  12-11-91:  8:45  ami 

WLUNO  CODE  4310-JA-M 

[10-943-5700-11;  101-28754] 

Issuance  of  Disclaimer  of  Interest  to 
Lands;  Idaho 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Issuance  of  Discleimer 
of  Interest  in  Lands  in  Idaho. 

summary:  The  United  States  of 
America,  pursuant  to  the  provisions  of 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1745),  proposes  to  disclaim  and  release 
all  interest  to  Forest  C.  Finicum  and 
Alice  J.  Finicum,  the  owners  of  record, 
for  the  following  described  property,  to  • 
wit: 

Boise  Meridian 
T.  9  N..  R.  5  W., 

All  lands  westerly  of  Tax  Block  64.  lot 
4.  sec.  28.  and  any  accretions  attaching 
thereto,  between  the  original  meander 
line  as  shown  on  the  plat  of  survey 
approved  November  20, 1868,  by  the 
Bureau  of  Land  Management  and  the 
existing  ordinary  high  water  line  of  the 
right  bank  of  the  Payette  River. 

The  official  records  and  the  original 
public  land  survey  of  the  Bureau  of  Land 
Management  show  that  the  land 
described  above  is  accreted  land  and 
lies  between  the  original  surveyed 
meander  line  and  the  existing  ordinary 
high  water  line  of  the  right  bank  of  the 
Payette  River.  The  land,  therefore,  is  not 
public  land;  and  the  application  by 
Forest  C.  Finicum  and  Alice  J.  Finicum. 
the  adjoining  landowners,  for  a 
disclaimer  by  the  United  States  as  to  this 
land  will  be  approved  if  no  valid 
objections  are  received.  This  action  will 
clear  a  cloud  on  the  title  of  the 
applicant's  land. 

DATES:  Comments  or  protests  to  this 
action  should  be  received  by  March  12. 
1992. 


ADDRESSES:  Comments  or  protests  must 

be  filed  with:  State  Director  (943). 
Bureau  of  Land  Management.  3380 
Americana  Terrace,  Boise,  Idaho  83706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  at  the  above  address, 
or  (208)  384-3163. 

Dated:  December  4. 1991. 
Jerry  LKkM. 

Deputy  State  Director  for  Operations. 
(FR  Doc.  91-29702  Filed  12-11-91;  8:45  amj 
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IMT-070-01-4212-21;  MTIM0417: 
MTM80418] 

Realty  Action:  Leases;  Lewis  and  Clark 
County,  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  proposal 
to  lease  public  lands  in  Lewis  and  Clark 
I  County,  Montana. 

summary:  The  Bureau  of  Land 
Management  proposes  to  issue  two 
leases  on  the  following  described  public 
lands  to  resolve  two  unintentional 
occupancy  trespasses. 

Principal  Meridian.  Montana 

T.  10  N.,  R.  1  W.. 

Sec.  6.  two  unofficial  Metei  and  Bounds 
Lots  within  Lot  4:  compriaing  0.70  acres. 

The  lands  are  located  at  the  upper  end  of 
Hauser  Lake  about  13  miles  east  of  Helena, 
:  Montana.  The  leases  would  be  issued  under 
section  302  of  the  Federal  Land  Policy  and 
Management  Act  (FLFMA)  of  1976:  43  U.S.C. 
1732.  and  would  he  issued  noncompetitively. 
The  leases  would  be  issued  for  a  term  of  10 
years  and  would  be  nonrenewable.  Fair 
market  rental  will  be  collected  for  the  use  of 
these  lands,  as  well  as  full  payment  of  past 
trespass  liabilities  and  reasonable 
administrative  and  monitoring  costs  for 
processing  the  leases.  A  final  determination 
on  the  lease  of  these  public  lands  will  be 
made  after  completion  of  an  environmental 
assessment. 

DATES:  On  or  before  January  13, 1992, 
interested  parties  may  submit  comments 
to  the  Headwaters  Resource  Area 
Manager,  P.O.  Box  3388,  Butte,  Montana 
59702. 

FOR  FlJftTHER  INFORMATION  COtfTACT 

Bob  Rodman,  406-494-5059,  at  the  above 
address. 

Dated:  December  4. 1061. 
MerieGood, 
Area  Manager. 
(FR  Doc  91-29714  Filed  1^-11-01;  8:45  am] 
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(CA-»40-92-4730>12] 

Rllng  of  Plats  of  Survey,  CaUfomla 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATES:  Filing  was  effective  at 
10  a.m.  on  the  date  of  submission  to  the 
Bureau  of  Land  Management  (BLM), 
California  State  Office,  Public  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento.  CA  95825,  916-978-4775, 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  Hied  at  the  California 
State  Office,  Sacramento,  CA. 

Hiunboldt  Meridian,  California 

T.  16  N.,  R.  2 £.,— Sur\ey  Field  Notes 
representing  the  Corrective  Dependent 
Resurvey  of  a  portion  of  the  subdivision 
of  section  30,  (under  Group  971) 
accepted  April  16, 1991,  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service.  Six  Rivers  National  Forest. 

Mount  Diablo  Meridian,  CaHfomia 

T.  3  S.,  R.  6  W..  and  T.  4  S..  R.  6  W.— 
Survey  of  a  portion  of  the  Golden  Gate 
National  Recreation  Area  Boundary, 
(Group  984)  accepted  July  26, 1991,  to 
meet  certain  administrative  needs  of  the 
National  Park  Service,  Golden  Gate 
National  Recreational  Area. 

T.  26  S.,  R.  21  E.— Dependent  resurvey. 
survey  and  subdivision  of  section  2, 
(Group  975)  accepted  August  5. 1991,  to 
meet  certain  administrative  needs  of  the 
BLM,  BakersBeld  District,  Caliente 
Resource  Area. 

T.  26  S.,  R.  10  E.— Supplemental  plat  of 
the  SV^  section  33,  accepted  August  6, 
1991,  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District 
Caliente  Resource  Area. 

T.  9  N..  R.10  E.— Supplemental  plat  of 
the  N  h^  section  13.  accepted  August  7, 
1991,  to  meet  certain  administrative 
needs  of  the  BLM.  Bakersfield  District, 
Folsom  Resource  Area. 

T.  20  N.,  R.  7  E.— Supplemental  plat  of 
the  SWV*  section  16,  accepted  August 
13, 1991,  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service,  Plimias 
National  Forest. 

T.  9  N.,  R.  10  E.— Supplemental  plat  of 
section  12,  accepted  August  20. 1991,  to 
meet  certain  adininistrative  needs  of  the 


BLM,  Bakersfield  District.  Folsom 
Resource  Area. 

T.  9  N.,  R.  11  E.— Supplemental  piat  of 
the  SEV4  section  6,  accepted  August  23, 
1991,  to  meet  certain  administrative 
needs  of  the  BLM.  Bakersfield  District, 
Folsom  Resource  Area. 

T.  39  N.,  R.  12  W.— Metes-and-bounds 
survey  of  tracts  37  through  45  (2)  plats), 
accepted  September  10, 1991.  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service,  Klamath  National  Forest. 

T.  14  N.,  R.  7  W. — Dependent  resurvey 
of  a  portion  of  the  north  boundary  and  a 
portion  of  the  subdivisional  lines, 
(Group  966)  accepted  September  16, 
1991,  to  meet  certain  administrative 
needs  of  the  BLM,  Ukiah  District. 
Clearlake  Resource  Area. 

T.  9  N..  R.  10  E.— Supplemental  plat  of 
the  NV4  section  12.  accepted  September 
17. 1991.  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District 
Folsom  Resource  Area. 

T.  33  N„  R.  10  W.— Supplemental  plat 
of  the  NE  V4  section  19,  accepted 
September  20, 1901.  to  meet  certain 
administrative  needs  of  the  BLM,  Ukiah 
District  Reddy  Resource  Area. 

T.  32  N.,  R.  9  W.— Dependent 
resurvey,  and  partial  subdivision  of 
section  32,  (Group  1065)  accepted 
September  27, 1991,  to  meet  certain 
administrative  needs  of  the  BLM,  Ukiah 
District,  Redding  Resource  Area. 

T.  33  N.,  R.  9  W.— Dependent 
resurvey,  and  metes-and-bounds  survey 
of  lot  60  in  section  5,  (Group  1065) 
accepted  September  27, 1991.  to  meet 
certain  administrative  needs  of  the  BLM, 
Ukiah  District  Redding  Resource  Area. 

San  Bernardino  Meridiao,  California 

T.  16  S.,  R.  6  E.,  and  T.  17  S.,  R.  6  E.— 
Dependent  resurvey  of  a  portion  of  the 
La  Posts  Indian  Reservation.  Tract  58,  in 
section  31,  T.  16  S.,  R.  6  E.,  and  section  8, 
T.  17  S.,  R.  6  E.,  (Group  1088)  accepted 
April  16, 1991,  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Indian  Affairs. 

T.  7  S..  R.  7  E.— Supplemental  plat  of 
the  SEV*  section  2,  accepted  May  29, 
1991,  to  meet  certain  administrative 
needs  of  the  Bureau  of  Indian  Affairs. 

T.  2  N..  R.  3  W.— Supplemental  plat  of 
section  28,  accepted  June  17, 1991,  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service,  San  Bernardino 
National  Forest 

All  of  the  above  listed  surveys  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
surveys  will  be  placed  in  the  open  files 
in  the  BLM,  California  State  Office  and 
wi]l  be  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  oe 
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furrished  to  the  public  upon  pajrment  of 
the  appropriate  fee. 

Dated:  December  S,  1991. 
Clifford  A.  RobiiuoD, 
Chief.  Branch  of  Cadastral  Survey. 
[FR  Doc.  91-29709  Filed  12-11-81: 8:45  am] 

•ILLINQ  CODE  41KM0-M 


(NV-920-92-4133-12] 
Availability;  Mineral  Survey* 

November  20. 1991. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKHC  Notice  of  the  availability  of  7 
mineral  survey  reports  produced  by  the 
U.S.  Geological  Survey  (USGS)/U.S. 
Bureau  of  Mines  (BM)  on  8  Bureau  of 
Land  Management  (BLM)  Wilderness 
Study  Areas  (WSAs)  in  Nevada. 
Announcement  of  a  60-day  comment 
period  to  obtain  previously  unknown 
mineral  information  on  the  areas. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  {Pub.  L  94-579) 
requires  the  U.S.  Geologic  Survey  and 
the  U.S.  Bureau  of  Mines  to  conduct 
mineral  surveys  on  certain  Bureau  of 
Land  Management  WSAs  to  determine 
the  mineral  values,  if  any.  that  may  be 
present.  In  Nevada.  7  new  reports  on 
WSAs  have  t>een  completed.  This  is  the 
fourth  set  of  reports  to  be  released.  This 
notice  gives  the  public  an  opportunity  to 
obtain  the  reports  and  to  review  and 
offer  previously  unknown  mineral 
information  on  the  WSAs.  New  public 
comment  information/data  will  be 
screened  by  the  BLM.  The  State  Director 
of  that  agency  may  ask  the  Geological 
Survey  or  the  Bureau  of  Mines  to 
determine  if  the  information  contains 
significant  new  data  or  an  interpretation 
that  was  not  available  at  the  time  the 
mineral  survey  report  was  prepared. 
Geological  Survey  or  the  Bureau  of 
Mines  would  determine  if  additional 
field  investigations  should  be 
undertaken.  Recommendations  for  the 
designation  of  an  area  as  wilderness 
will  be  made  to  the  Secretary  of  the 
Interior  by  the  BLM.  The  Secretary  shall, 
in  turn,  make  recommendations  to  the 
President  who  will  advise  Congress.  A 
recommendation  of  the  President  for 
designation  as  wilderness  shall  become 
effective  only  if  so  provided  by  an  Act 
of  Congress. 

DATES:  The  public  review  of  the  25 
mineral  survey  reports  named  in  this 
notice  shall  begin  on  December  1, 1991, 
and  shall  continue  for  60  days  (January 
31, 1992). 

ADDRESSES:  All  data  and  written 
comments  should  be  directed  to  the 
State  Director  (NV-920).  Bureau  of  Land 


Management,  P.O.  Box  12000,  Reno, 
Nevada  89520.  Copies  of  the  7  bulletins 
may  be  purchased  from:  Brooks  and 
Open-File  Reports  Section,  U.S. 
Geological  Survey,  Federal  Center,  Box 
25425.  Denver.  CO  89225  (Telephone: 
303-236-7476). 

FOR  FURTHER  INFORMATION  CONTACT. 
Jack  Crowley,  Mineral  Division.  (702) 
785-6572.  or  Dave  Wolf  Wilderness 
Coordinator.  (702)  785-6483,  Nevada 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  12000,  850 
Harvard  Way,  Reno,  Nevada  89520. 

SUPPLEMENTARY  INFORMATION:  The  7 
mineral  reports  available  for  review  and 
for  purchase  are  listed  below.  The  price 
noted  on  bulletins  is  that  charged  by  the 
Books  and  Open-File  Reports  Section, 
U.S.  Geological  Survey  (303)  236-7476, 
and  includes  third  or  fourth  class 
mailing.  First  class  or  foreign  mailings 
require  an  addition  of  ten  percent. 

Marble  Canyon  WSA  White  Pine 
Co'inty  (USGS  1728-C) $1.75 

Lime  Canyon  WSA,  Clark  County 
(USGS  173&-D) 1.50 

Black  Rock  Desert  WSA  Humboldt 
County  (Open-File  Report  90- 
818*) 2.00 

Queer  Mountain  WSA.  Esmeralda 
County  (Open-File  Report  90-619). ..       2.00 

Grapevine  Mountain  WSA.  Esmer- 
alda County  (Open-File  Report 
90-620) 2.00 

La  Madre  Mountains  WSA.  Clark 
County  (Open-File  Report  90- 
679*) 2.75 

El  Dorado  and  Ireteba  Peaks  WSAs, 
Clark  County  (Open-File  Report 
91-323) 5.00 

'Supplement    to    previously   publiihed   bulletin. 

The  reports  are  also  available  for 
review  in  the  offices  of  the  BLM  in 
Nevada.  Those  are  in  Reno,  Elko. 
Winnemucca,  Carson  City,  Ely,  Las 
Vegas,  Battle  Mountain.  Caliente  and 
Tonopah.  Libraries  with  copies  include 
the  Nevada  State  Library  in  Carson  City: 
the  government  Documents  Section  of 
the  University  of  Nevada.  Reno. 
Community  libraries  which  have  been 
sent  copies  are  located  in  the  following 
Nevada  cities:  Fallon,  Minden,  Elko, 
Winnemucca,  Pioche,  Yerington, 
Hawthorne,  Lovelock,  Ely,  Austin, 
Eureka,  Caliente,  Tonopah,  Pahrump. 
Goldfield  and  Battle  Mountain.  Upon 
receipt  of  additional  mineral  survey 
reports  on  Nevada  WSAs,  additional 
comment  periods  will  be  held. 

Dated:  November  20. 1991. 
Robert  G.  Steele. 
Acting  State  Director.  Nevada: 
[FR  Doc.  91-29699  Filed  12-11-91;  8:45  am) 
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Hsh  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
PRT  760317 

Applicant-  R.  Bruce  Thatcher,  South 
Williamsport,  PA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas) 
from  the  captive  herd  of  W.S.  Murray, 
Graaff-Reinet.  South  Africa,  for 
enhancement  of  survival  of  the  species. 
PRT  763280 
Applicant:  Jay  Morrish.  Broken  Arrow,  OK. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  (Damaliscus  dorcas  dorcas] 
from  the  captive  herd  of  Robin  Hockly. 
Bedford,  South  Africa,  for  enhancement 
of  survival  of  the  species. 
PRT  761565 

Applicant:  Zoo  Midwest  Ornithological 
Assoc,  C/O  Milwaukee  County  Zoo. 
Milwaukee,  WI. 

The  applicant  requests  a  permit  to 
import  up  to  30  captive  hatched  northern 
bald  (=Waldrapp)  ibis  (Geronticus 
eremita)  from  Tel  Aviv  University,  Tel 
Aviv,  Israel,  for  purposes  of  breeding 
and  display. 
PRT  761887 

Applicant:  American  Museum  of  Natural 
History.  New  York.  NY. 

The  applicant  requests  a  permit  to 
export  and  reimport  specimens  of 
endangered  or  threatened  species 
already  accessioned  in  their  collection 
for  purposes  of  scientific  research. 
PRT  762744 

Applicant:  American  Circus  Corp.,  Deland. 
FL 

The  applicant  requests  a  permit  to 
purchase  2  wild-caught  female  Asian 
elephants  [Elephas  maximus)  for 
educational  and  breeding  purposes. 

PRT  763770 

Applicant  Zoological  Society  of  San  Diego. 
San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  and  one 
captive-bom  female  southem  pudu 
(Pudu  pudu]  from  the  Zoologischer 
Garten  Wuppertal,  Wuppertal,  Germany 
for  breeding  purposes. 
PRT  763638 

Applicant  Adriatic  Animal  Attractions,  Inc., 
Deland,  PL 
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Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq): 
PRT  760317 

Applicant-  R.  Bruce  Thatcher,  South 
Williamsport,  PA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas) 
from  the  captive  herd  of  W.S.  Murray, 
Graaff-Reinet.  South  Africa,  for 
enhancement  of  survival  of  the  species. 
PRT  763280 
Applicant:  Jay  Morrish.  Broken  Arrow,  OK. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas) 
from  the  captive  herd  of  Robin  Hockly, 
Bedford.  South  Africa,  for  enhancement 
of  survival  of  the  species. 
PRT  761565 

Applicant:  Zoo  Midwest  Ornithological 
Assoc,  C/O  Milwaukee  County  Zoo, 
Milwaukee,  Wl. 

The  applicant  requests  a  permit  to 
import  up  to  30  captive  hatched  northern 
bald  (=Waldrapp)  ibis  [Geronticus 
eremita)  from  Tel  Aviv  University,  Tel 
Aviv,  Israel,  for  purposes  of  breeding 
and  display. 
PRT  761887 

Applicant:  American  Museum  of  Natural 
History.  New  York.  NY. 

The  applicant  requests  a  permit  to 
export  and  reimport  specimens  of 
endangered  or  threatened  species 
already  accessioned  in  their  collection 
for  purposes  of  scientific  research. 
PRT  762744 

Applicant:  American  Circus  Corp..  Deland.   . 
FL 

The  applicant  requests  a  permit  to 
purchase  2  wild-caught  female  Asian 
elephants  [Elephas  maximus)  for 
educational  and  breeding  purposes. 

PRT  763770 

Applicant  Zoological  Society  of  San  Diego. 
San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  and  one 
captive-bom  female  southern  pudu 
(Pudu  pudu)  from  the  Zoologischer 
Garten  Wuppertal,  Wuppertal,  Germany 
for  breeding  purposes. 
PRT  763638 
Applicant  Adriatic  Animal  Attractions,  Inc., 

Deland,  FL 


The  applicant  requests  a  permit  to 
export  and  reimport  one  male  and  two 
female  captive-bred  white  tigers 
[Panthera  tigris),  bom  in  the  United 
States,  to  Josip  Marcan,  Circo 
Americano,  Verona,  Italy,  for 
educational  purposes. 
PRT  763759 

Applicant  Binder  Park  Zoological  Society. 
Inc..  Battle  Creek.  MI. 

The  applicant  requests  a  permit  to 
import  four  female  and  two  male 
cheetahs  (Acinonyx  jubatus)  which 
were  bom  in  captivity  at  the  National 
Zoological  Gardens  of  South  Africa, 
Pretoria,  South  Africa.  Animals  will  be 
used  for  zoological  display  and  captive 
breeding. 
PRT  764121 
Applicant:  Leo  Shortino.  Saratoga,  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcus  dorcus) 
from  the  captive  herd  of  Robin  Hockly, 
Bedford,  South  Africa,  for  enhancement 
of  survival  of  the  species. 

PRT  762581 

Applicant  San  Antonio  Zoological  Gardens. 
San  Antonio,  TX. 

The  applicant  requests  a  permit  to 
export  two  captive-born  male  African 
hunting  dogs  [Lycaon  pictus  pictus)  to 
the  Royal  Melboume  Zoological 
Gardens.  Victoria,  Australia,  for  the 
purpose  of  captive  breeding. 

PRT  764200 

Applicant:  Toni  Penner,  Sebastopol,  CA. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
Hawaiian  (Nene)  geese  [Branta 
sandvicensis)  from  Sea  World  Parks, 
Orlando,  Florida,  for  captive  breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  on  or 
by  January  13, 1992. 

Documents  and  other  information 
submitted  with  these  applications  are 
a .ailable  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  January  13, 1992: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  December  6, 1991. 
Maggie  Tieger, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  91-29652  Filed  12-11-91;  8:45  am] 
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Availability  of  a  Draft  Recovery  Plan 
for  the  Dwarf  Wedge  Mussel  for 
Review  and  Comment 

aqency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  document  availability. 

SUIMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Dwarf  Wedge 
Mussel  Recovery  Plan.  This  endangered 
species  is  found  in  river  systems  in  New 
Hampshire,  Vermont.  Connecticut.  New 
York.  Virginia,  and  North  Carolina.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  on  or  before 
February  10, 1992.  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  from  the  Annapolis  Field  Office. 
U.S.  Fish  and  Wildlife  Ser\  ice.  1825 
Virginia  Street.  Annapolis.  Maryland 
21401  (301/269-5448).  or  the  Northeast 
Regional  Office.  One  Gateway  Center, 
suite  700,  Newfon  Comer, 
Massachusetts  02158  (617/965-5100  ext. 
316).  Comments  on  the  plan  should  be 
addressed  to  G.  Andrew  Moser  at  the 
above  Annapolis  Field  Office  address. 
The  plan  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Andrew  Moser  (see  Addresses). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Ser\'ice's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 


The  Endangered  Species  Act  of  1973    ' 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Dwarf  Wedge  Mussel 
[Alosmidonta  heterodon)  Recovery  Plan. 
This  freshwater  mussel  has  declined 
precipitously  over  the  last  one  hundred 
years.  Once  found  in  approximately  70 
locations  in  15  major  Atlantic  slope 
drainages  from  New  Brunswick  to  North 
Carolina,  it  is  now  known  from  only  17 
localities  in  seven  drainages.  The  dwarf 
wedge  mussel  lives  on  muddy  sand, 
sand,  and  gravel  bottoms  in  creeks  and 
rivers  of  various  sizes  in  areas  of  slow 
to  moderate  current,  good  water  quality, 
and  little  silt  deposition.  Its  recent 
dramatic  decline,  a  well  as  the  small 
size  and  extent  of  most  of  its  remaining 
populations,  indicate  that  it  is  highly 
vulnerable  to  extirpation.  The  dwarif 
wedge  mussel  was  listed  as  endangered 
in  March  of  1990. 

The  objectives  of  the  draft  Recovery 
Plan  are.  first,  to  reclassify  the  dwarf 
wedge  mussel  from  endangered  to 
threatened  status,  and,  ultimately,  to 
delist  the  species.  The  dwarf  wedge 
mussel  will  be  considered  for 
reclassification  when  populations  in  the 
mainstem  Connecticut  River,  Ashuelot 
River,  Neversink  River,  upper  Tar  River, 
and  80%  of  all  known  populations  are 
shown  to  be  stable  or  expanding,  with 
evidence  of  recent  recruitment.  This  will 
be  accomplished  through  collection  of 
basic  data,  protection  of  dwarf  wedge 
mussel  populations  and  occupied 
habitats,  a  public  education  program, 
studies  of  the  species'  life  history  and 
ecological  requirements,  possible 
reintroduction  of  populations  within  the 
species'  historical  range,  and  monitoring 
of  populations  and  habitat  conditions. 

This  Recovery  Plan  is  being  submitted 
for  agency  review.  After  consideration 
of  comments  received  during  the  review 
period,  the  Plan  will  be  submitted  for 
final  approval. 
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Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f}. 

Dated:  December  3. 1991. 
Naocy  M.  Kaufmaii. 
Acting  Regional  Director. 
(FR  Doc.  »l-29ee7  Filed  12-11-91.  8:45  sml 


Geological  Survey 

Information  Collection  Submitted  to 
tt>e  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  extension  of  the 
expiration  date  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  Copies  of  the  proposed 
collection  of  information,  related  forms, 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  of  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1028- 
0046),  Washington.  DC  20503.  telephone 
(202)  39S-7340. 

Title:  Water  Resources  Research 
Program  and  Water  Resources 
Technology  Development  Program,  30 
CFR  Part  402. 

OMB  Approval  Number:  1028-0046. 

Abstract-  Respondents  submit 
proposals  containing  plans  for  water- 
resources  research  or  technology- 
development  projects.  This  information 
will  be  used  as  the  basis  for  selection 
and  award  of  projects  meeting  the 
program  objectives.  Annual  reports  for 
multi-year  awards  and  final  reports  are 
required  on  each  selected  project  to 
assess  scientific  performance. 

Bureau  Form  Number  None. 

Frequency:  Annual  proposals,  annual 
and  final  reports. 

Description  of  Respondents: 
Educational  institutions,  private 
foundations,  private  firms,  individuals, 
and  agencies  of  local  or  State 
governments. 

Estimated  Completion  Time:  71. 


Annual  Responses:  339. 
Annual  Burden  Hours:  24,408. 
Bureau  Clearance  Officer:  Geraldine 
A.  Wilson,  Telephone  (703)  648-7309. 

Dated:  November  19. 1991. 
Philip  Cohen, 
Chief  Hydrologist. 
[FR  Doc.  91-29646  Filed  12-11-91:  8:45  am] 
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Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwoiii  Reduction 
Project  (1010-0046);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  the  Chief,  Engineering  and 
Standards  Branch:  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street:  Hemdon,  Virginia  22070- 
4817. 
Title:  Well  (Re)Completion  Report.  Form 

MMSA330. 
OMB  approval  number:  1010-0046. 
Abstract:  Respondents  submit  Form 
MMS-330  to  the  Minerals 
Management  Service's  (MMS)  District 
Supervisors  to  be  evaluated  and 
approved  or  disapproved  for  the 
adequacy  of  the  equipment,  materials, 
and/or  procedures  which  the  lessee 
plans  to  use  during  the  conduct  of 
production,  well-completion  and  well- 
workover  operations  including 
recompletion.  The  form  is  also  used  to 
evaluate  remedial  action  in  the  event 
of  well-equipment  failure  or  well- 
control  loss. 
Burau  form  number  Form  MMS-330. 
Frequency:  On  occasion. 
Description  of  respondents:  OCS  oil. 

gas.  and  sulphur  lessees. 
Estimated  completion  time:  1  hour. 
Annual  responses:  2.500. 
Annual  burden  hours:  2.500. 
Bureau  Clearance  Officer  Dorothy 
Christopher.  (703)  787-.1239. 


Dated:  November  14. 1991. 
Henry  G.  Bartholomew. 
Deputy  Associate  Director  for  Operations  and 
Safety  Management. 
[FR  Doc.  91-29710  Filed  12-11-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docicet  No.  319761 

JP  Rail.  Inc.;  Modified  Rail  Certificate 

On  November  20. 1991,  JP  Rail.  Inc. 
(JP),  a  non-carrier,  filed  a  notice  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  part  1150,  subpart  C.  to  operate  a 
15.47-mile  line  of  railroad  owned  by  the 
New  Jersey  Department  of 
Transportation  (NJDOT).  The  line, 
known  as  the  Southern  Branch 
(Winslow  Branch)  and  formeriy  owned 
by  Consolidated  Rail  Corporation 
(Conrail),  extends  between  milepost 
103.6,  near  Winslow  Township,  and 
milepost  119.07,  near  Vineland.  JP  will 
be  replacing  The  Shore  Fast  Line,  Inc. 
(Shore),  which  has  operated  the  line 
under  a  modified  certificate.' 

The  Southern  Branch  connects  with 
Shore's  line  known  as  the  Mary's  Wye. 
which  in  turn  connects  with  the  Atlantic 
City  Branch  operated  by  Shore.  JP  has 
filed  a  notice  of  exemption  in  Docket 
No.  31975.  JP  Rail,  Inc. — Acquisition  and 
Operation  Exemption — The  Shore  Fast 
Line,  Inc..  to  acquire  and  operate  these 
and  other  lines  operated  by  Shore. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Dated:  December  6. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  91-29660  Filed  12-11-91:  8:45  amj 
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>  Finance  Docket  No.  31051.  The  Shore  Fast  line. 
Inc.— Operation — N]DOT  "Winslow  Branch"  Rail 
Propertiei  (not  printed),  served  September  17. 1967. 
The  notice  originaUy  Involved  only  ia7  mile*, 
between  milepoet  103.6  and  milepoet  114.3  (near 
Buena  Vitta):  by  amendment  dated  November  fi. 
1967,  the  mileage  was  extended  to  milepost  119.07. 
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Dated:  November  14. 1991. 
Henry  G.  Bartholomsw, 

Deputy  Associate  Director  for  Operations  and 

Safety  Management. 

|FR  Doc.  91-29710  Filed  12-11-91;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  319761 

JP  Rail,  Inc.;  Modified  Rail  C«rtificate 

On  November  20. 1991.  JP  Rail.  Inc. 
(JP).  a  non-carrier,  filed  a  notice  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  part  1150,  subpart  C.  to  operate  a 
15.47-mile  line  of  railroad  owned  by  the 
New  Jersey  Department  of 
Transportation  (NJDOT).  The  line. 
knov«m  as  the  Southern  Branch 
(Winslow  Branch)  and  formerly  owned 
by  Consolidated  Rail  Corporation 
(Conrail),  extends  between  milepost 
103.6.  near  Winslow  Township,  and 
milepost  119.07,  near  Vineland.  JP  will 
be  replacing  The  Shore  Fast  Line,  Inc. 
(Shore),  which  has  operated  the  line 
under  a  modified  certificate.' 

The  Southern  Branch  connects  with 
Shore's  line  known  as  the  Mary's  Wye. 
which  in  turn  connects  with  the  Atlantic 
City  Branch  operated  by  Shore.  JP  has 
filed  a  notice  of  exemption  in  Docket 
No.  31975.  JP  Rail,  Inc. — Acquisition  and 
Operation  Exemption — The  Shore  Fast 
Line,  Inc.,  to  acquire  and  operate  these 
and  other  lines  operated  by  Shore. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Dated:  December  6. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  fr.. 
Secretary. 
(FR  Doc.  91-29660  Filed  12-11-91;  8:45  amJ 
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>  Finance  Docket  No.  31051.  The  Shore  Fust  Line. 
Inc.— Operation — NIDOT  •'Winalow  Branch"  Rail 
Propertiei  (not  printed),  served  September  17. 1967. 
The  notice  originaUy  involved  only  ia7  mile*, 
between  milepoat  103.6  and  milepoet  114.3  (near 
Buena  Viita):  by  amendment  dated  November  fl. 
1967,  the  mileage  was  extended  to  milepost  119.07. 


(Hnance  Docket  No.  31975] 

JP  Rail,  Inc;  Acquisition  and  Operation 
Exemption;  the  Shore  Fast  Line,  Inc. 

JP  Rail.  Inc.  (JP).  a  non-carrier,  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  the  New  Jersey  rail  lines 
owned  or  operated  by  The  Shore  Fast 
Line.  Inc.  (Shore),  a  class  III  carrier.' 
The  transaction  was  to  have  been 
consummated  on  November  27, 1991. 

JP  will  acquire  the  following  lines 
owned  and  operated  by  Shore:  (1)  The 
3.9-tiiile  Linwood  Running  Track, 
between  milepost  0.0.  near  Pleasantville, 
and  milepost  3.9,  near  Linwood;  (2)  the 
5-mile  Pleasantville  Secondary  Track, 
between  milepost  56.9,  near  Mount 
Calvary,  and  the  connection  with 
Consolidated  Rail  Corporation's 
(Conrail)  Pennsylvania-Reading 
Seashore  Lines  main  track  at  milepost 
61.9,  in  Atlantic  City;  and  (3)  the 
approximately  0.3-mile  Mary's  Wye- 
Winslow  Secondary  Connection  Track, 
in  Winslow  Township.* 

In  addition,  JP  will  acquire  Shore's 
operating  or  trackage  rights  over  the 
following  lines  owned  by  New  Jersey 
Transit  Corporation  (NJT):  (1)  The  30.7- 
mile  Atlantic  City  Branch,  between 
milepost  27.2.  near  Winslow  Junction, 
and  milepost  57.9.  near  Atlantic  City;  ' 
(2)  between  the  point  of  switch  from  No. 
2  Track  of  the  Atlantic  City  Branch  and 
a  point  on  the  Cape  May  Branch  280  feet 
to  the  southeast;  (3)  between  the  point  of 
switch  from  No.  2  "Track  of  the  Atlantic 
City  Branch  and  a  point  on  the 
Clementon  Secondary  315  feet  to  the 
southwest;  (4)  between  the  point  of 
switch  on  the  Atlantic  City  Branch  Main 
Track  at  milepost  45.4  and  a  point  187 
feet  to  the  south,  including  the  derail;  (5) 
between  the  point  of  switch  from  the 
Atlantic  City  Branch  Passing  Siding  at 
milepost  55.9  and  Shores  right-of-way/ 
property  line,  including  the  derail;  (6) 


'  |P  has  contemporaneously  filed  a  notice,  in 
Finance  Docket  No.  31976.  for  a  modiried  certiflcate 
of  public  convenience  and  necessity  to  operate  an 
additional  15.47  miles  of  line  that  have  been 
operated  by  Shore  under  a  modified  rail  certificate 
noticed  in  Finance  Docket  No.  31051.  The  Shore  Fast 
Line,  Inc.— Operation— NJOOT  "Winslow  Branch" 
Rail  Properties  (not  printed),  served  September  17. 
1987. 

'  Shore's  acquisition  of  the  Mary's  Wye-Winslow 
Secondary  C'>nnection  Track  from  Conrail  was 
approved  in  Finance  Docket  No.  30984,  The  Shore 
Fast  Line.  Inc.— Exemption  From  49  U.S.C.  11343 
(not  printed),  served  May  20. 1987. 

*  Shore's  acquisition  of  the  Linwood  Running 
Track  and  the  Pleasantville  Secondary  Track  from 
Conrail  and  its  operation  of  NJTs  Atlantic  City 
Branch  were  exempted  in  Finance  Docket  No.  30156, 
Better  Materials  Corporation  and  I.C.  McHugh — 
Control  Exemption — The  Shore  Fast  Line.  Inc..  and 
The  Shore  Fast  Line.  Inc. — Operation  and 
Commodities  Clause  Exemption  (not  printed), 
served  May  3, 1983. 


between  a  point  on  the  Cape  May 
Branch  280  feet  southeast  of  the  switch 
from  No.  2  Track  of  the  Atlantic  City 
Branch  and  a  point  on  the  Cape  May 
Branch  5,726  feet  to  the  southeast,  near 
Bairdmore  Avenue;  (7)  an  approximately 
570-foot  line,  between  a  point  on  the 
Clementon  Secondary  315  feet 
southwest  of  the  switch  from  No.  2 
Track  of  the  Atlantic  City  Branch  and 
the  connection  with  the  Beasley  Point 
Secondary;  (8)  an  approximately  1.557- 
foot  line,  between  the  connection  with 
the  Mary's  Wye  line  and  the  connection 
with  the  Cape  May  Branch;  (9)  an 
approximately  1.003-foot  line,  between 
mileposts  103.47  and  103.66;  and  (10) 
between  milepost  53.3.  near  Tuckahoe, 
and  milepost  77.0.  near  Rio  Grande.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Gordon  P. 
MacDougall.  1025  Connecticut  Avenue, 
N.W..  Washington.  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  December  6, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-29682  Filed  12-11-91:  8:45  am) 

BILLING  COOC  703S-O1-M 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 


*  Shore's  acquisition  of  local  trackage  rights  over 
these  lines  was  exempted  in  Finance  Docket  No. 
31025.  The  Shore  Fast  Line.  Inc.— Trackage  Rights 
Exemption — New  Jersey  Transit  Corporation  (not 
printed).  ser\'ed  May  1. 1987,  and  Finance  Docket 
No.  31312.  The  Shore  Fast  Line,  Inc.— Trackage 
Rights  Exemption — New  Jersey  Transit  Corporation 
(not  printed),  served  November  20. 1969. 


(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  9&-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold.  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB. 
Department  of  Justice,  Washington.  DC 
20530. 

New  Collection 

(1)  1991  Census  of  Probation  and 
Parole  Agencies. 

(2)  CJ-36.  CJ-36A.  Office  of  Justice 
Programs.  Bureau  of  Justice  Statistics. 

(3)  Every  five  years. 

(4)  State  or  local  governments.  The 
Census  will  provide  data  on 
demographic  characteristics  and 
offenses  of  persons  on  probation  and 
parole.  Data  and  agency  services, 
programs,  drug  testing  and  treatment, 
staffing,  training,  and  budget  will  also 
be  collected.  The  last  Census  was 
conducted  in  1978.  Data  will  be  used  for 
program  planning  and  policy  making  for 
corrections. 

(5)  4000  annual  responses  at  .775 
hours  per  response. 

(6)  3100  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged. 

Dated:  December  6, 1991. 
Lewis  Arnold, 

Deportwpn'  Clearance  Officer,  Deportment  of 
Justice. 

[FR  Doc.  91-29639  Filed  12-11-91;  8:45  am] 
■lUJNQ  COOC  4410-U-M 
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AJL  Mactal  Construction  Co^  Inc.  at 
ai.;  Lodging  of  Consant  Dacraa 

In  accordance  with  the  policy  of  the 
Department  of  justice,  28  CFR  50.7. 
notice  is  hereby  given  that  a  complaint 
styled  United  States  v.  A.A.  Mactal 
Construction  Co.  Inc.,  et  al.  was  filed  in 
the  United  States  EKstrict  Couit  for  the 
District  of  Kansas  on  August  22, 1989. 
On  11/29/91  a  consent  decree  was 
lodged  with  the  Court  in  settlement  of 
the  allegations  in  that  complaint  relating 
to  defendant  Kansas  Power  and  Light 
Co.  Ina  The  complaint,  brought  pursuant 
to  sections  113(b)  of  the  Clean  Air  Act 
("the  Act")  42  U^C.  7413(b),  alleged 
inter  alio  that  in  the  process  of 
conducting  renovation  operations  at  (1) 
the  Kansas  Power  and  Light  facility  in 
Lawrence.  Kansas,  and  (2)  at  the  Kansas 
City's  School  Districts'  Southwest  High 
School,  defendant  Mactal  committed 
various  violations  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("NESHAP")  for  asbestos, 
promulgated  under  section  112  of  the 
Act,  42  U.S.C.  7412.  and  codified  at  40 
CFR  part  61.  subpart  M.  The  violations 
included  failure  to  properly  remove,  wet, 
and  dispose  of  asbestos  containing 
material.  Kansas  Power  and  Light  (KPL) 
was  named  as  a  defendant  in  the 
complaint  because  the  violations 
occurred  on  KPL's  property. 

Under  the  terms  of  the  proposed 
partial  consent  decree,  KPL  will  be 
dismissed  as  a  defendant  in  return  for 
paying  the  United  States  the  sum  of 
$15,000  in  civil  penalties  for  the 
violations  alleged  against  it  in  the 
government's  complaint.  In  addition, 
KPL  agrees  to  sample  for  the  existence 
of  asbestos  containing  material  before 
conducting  any  future  renovation 
projects. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  justice,  10th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  A.A. 
Mactal  Construction  Co.  Inc.  et  al.  D.J. 
Ref.  90-5-2-1-1388. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave.  NW.,  Box  1097, 
Washington,  DC  20004,  (202)  347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.50  (25  cents  per  page 


reproduction  costs)  payable  to  Consent 
Decree  Library.  The  proposed  partial 
Consent  Decree  may  also  be  reviewed 
at  the  Environmental  Protection  Agency. 

EPA  Region  VII 

Contact:  Henry  Rompage,  Office  of 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency,  Region  VII.  726 
Minnesota  Ave..  Kansas  City,  KS 
66101 

and 

The  Office  of  the  United  States 
Attorney,  812  North  Seventh  St..  room 
412,  Kansas  City.  KS  66101. 

lohn  C.  Cruden. 

Chief.  Environmental  Enforcement  Section, 

Envimnment  and Satural Resources  Division. 

[FR  Doc.  91-29706  Filed  12-11-91;  8:45  am) 
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Consent  Judgment  in  Action  To  Enjoin 
Violations  of  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Arizona  Public  Service.  No.  91- 
893PHXRGS.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona  on  December  2. 1991. 

The  consent  decree  requires  payment 
of  a  $1.31  million  penalty  by  defendant 
for  violations  of  the  Clean  Air  Act,  and 
enjoins  further  violations  of  the  Clean 
Air  Act.  The  consent  decree  provides 
that  defendant  will  commit  to  relief 
necessary  to  achieve  compliance  with 
the  Clean  Air  Act  and  the  consent 
decree.  The  decree  requires  defendant 
to  achieve  95%  recovery  of  emissions 
monitoring  data,  to  maintain  and 
operate  the  facilities  in  a  manner 
consistent  with  good  air  pollution 
control  practice  for  minimizing 
emissions,  and  to  obtain  an  installation 
permit  under  the  prevention  of 
significant  deterioration  provisions  of 
the  Arizona  State  Implementation  Plan. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington.  DC  20530  and 
should  refer  to  United  States  v.  Arizona 
Public  Service.  DOJ  Ref.  No.  90-5-2-1- 
1200. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Arizona,  230  North 
First  Avenue.  Phoenix,  Arizona  85025:  at 
the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  75 


Hawthorne  Street.  San  Francisco. 
Califo.Tiia  94105:  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097  Washington.  DC 
20004,  tel.  (202)  347-2072.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
tender  a  check  in  the  amount  of  $7.25  (25 
cents  per  page  reproduction  charge) 
payable  to  the  Consent  Decree  Library. 
Roger  Class. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-29706  Filed  12-11-91;  6:45  am] 

WLUNQ  COOC  4410.«1-4I 


Browning-Ferris  Industries  of  Vermont 
et  ai.j  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liai>Uity  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  42  U.S.C.  6973(d). 
and  42  U.S.C.  9622(i),  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Browning-Ferris 
Industries  of  Vermont,  et  al..  Civil 
Action  No.  5:91cv383,  has  been  lodged 
with  the  United  States  District  Court  for 
the  District  of  Vermont  on  November  25. 
1991.  The  United  States'  complaint,  filed 
at  the  same  time  as  the  consent  decree, 
sought  recovery  of  past  and  future 
response  costs  and  injunctive  relief 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  injunctive  relief  under 
the  Resource  Conservation  and 
Recovery  Act  against  Browning-Ferris 
Industries  of  Vermont,  Inc.,  Emhart 
Industries,  Inc.,  Textron,  Inc.,  and  the 
Town  of  Springfield,  Vermont.  These 
defendants  are  responsible  for 
hazardous  substances  and  hazardous 
wastes  found  at  the  Old  Springfield 
Landfill  Site  in  Springfield,  Vermont,  a 
National  Priorities  List  facility. 

The  consent  decree  provides  that  the 
defendants  will  perform  work  to  remedy 
contamination  at  the  Site,  in  accordance 
with  the  Record  of  Decision  (ROD) 
issued  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  the  second 
operable  unit,  and  reimburse  EPA  for  all 
response  costs  to  be  incurred  by  the 
United  States  in  connection  with 
oversight  of  the  implementation  of  the 
second  operable  unit  ROD.  The  remedial 
work  will  include  the  design  and 
construction  of  a  multi-layer  cap,  design 
and  construction  of  two  french  drains,  a 
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Hawthorne  Street.  San  Francisco, 
California  94105;  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097  Washington.  DC 
20004.  tel.  (202)  347-2072.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
tender  a  check  in  the  amount  of  $7.25  (25 
cents  per  page  reproduction  charge) 
payable  to  the  Consent  Decree  Library. 
Roger  Class. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc  91-29706  Filed  12-11-91;  0:45  am] 

mtUNO  CODE  441»-0V4I 


Brownlng-Ferrte  Industries  of  Vermont 
et  al.,  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  42  U.S.C.  6973(d). 
and  42  U.S.C.  9622(i),  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Browning-Ferris 
Industries  of  Vermont,  et  al..  Civil 
Action  No.  5:91cv383.  has  been  lodged 
with  the  United  States  District  Court  for 
the  District  of  Vermont  on  November  25. 
1991.  The  United  States'  complaint,  filed 
at  the  same  time  as  the  consent  decree, 
sought  recovery  of  past  and  future 
response  costs  and  injunctive  relief 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  injunctive  relief  under 
the  Resource  Conservation  and 
Recovery  Act  against  Browning-Ferris 
Industries  of  Vermont.  Inc.,  Emhart 
Industries.  Inc.,  Textron,  Inc..  and  the 
Town  of  Springfield.  Vermont.  These 
defendants  are  responsible  for 
hazardous  substances  and  hazardous 
wastes  found  at  the  Old  Springfield 
Landfill  Site  in  Springfield.  Vermont,  a 
National  Priorities  List  facility. 

The  consent  decree  provides  that  the 
defendants  will  perform  work  to  remedy 
contamination  at  the  Site,  in  accordance 
with  the  Record  of  Decision  (ROD) 
issued  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  the  second 
operable  unit,  and  reimburse  EPA  for  all 
response  costs  to  be  incurred  by  the 
United  States  in  connection  with 
oversight  of  the  implementation  of  the 
second  operable  unit  ROD.  The  remedial 
work  will  include  the  design  and 
construction  of  a  multi-layer  cap.  design 
and  construction  of  two  french  drains,  a 
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surface  water  collection  system  and 
source  control  wells,  and  the  design  and 
construction  of  a  landfill  gas  venting 
system.  The  defendants  also  agree  to 
operate  and  maintain  the  remedial 
action  for  thirty  years. 

The  Department  of  fustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington,  DC  20044.  and  should  refer 
to  United  States  v.  Browning-Ferris 
Industries  of  Vermont,  et  al.,  D.J.  Ref. 
90-11-3-293B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  Vermont. 
Federal  Building,  Sixth  Floor,  11 
Elmwood  Street  Buriington.  VT  05401; 
at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston.  Massachusetts 
02203;  and  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue.  NW..  Box 
1097.  Washington.  DC  20004.  A  copy  of 
the  proposed  consent  decree  and 
appendices  can  be  obtained  in  person  or 
by  mail  from  the  Document  Center.  In 
requesting  a  copy  of  the  consent  decree, 
please  enclose  a  check  in  the  amount  of 
$48.25  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
Roger  Clegg. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  91-2971)7  Filed  12-11-91:  8:45  am) 
WUJNG  COOE  4410-01-« 


Drug  Enforcement  Administration 

Norman  King  Beals,  Jr.,  M.D.; 
Revocation  of  Registration 

On  July  1, 1991,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Norman  King  Beals. 
Jr.,  M.D..  of  H.R.T.  Center,  17150  Euclid 
Avenue,  suite  200,  Foundation  Valley. 
California  92706,  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
AB0084602.  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  predicated  on  Dr. 
Beals"  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
California.  21  U.S.C.  824(a)(3).  The  Order 
to  Show  Cause  also  alleged  that  Dr. 
Beals'  continued  registration  would  be 


inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C  e23(f)  and 
21  U.S.C.  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Beais  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Beals  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d).  Norman  King 
Beals.  Jr..  M.D..  is  deemed  to  have 
waived  his  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  m.atter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  Dr.  Beals 
had  his  medical  license  revoked  by  the 
California  State  Department  of 
Consumer  Affairs.  Board  of  Medical 
Quality  Assurance,  effective  March  21. 
1990.  'This  revocation  was  based  upon  a 
written  admission/stipulation  signed  by 
Dr.  Beals  on  March  1. 1990. 
Consequently.  Dr.  Beals  is  no  longer 
authorized  to  prescribe,  dispense, 
administer  or  otherwise  handle 
controlled  substances  in  any  schedule  in 
the  State  of  California.  The 
Administrator  concludes  that  the  DEA 
does  not  have  the  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances.  See  21  U.S.C.  823(f).  The 
Administrator  and  his  predecessors 
have  consistently  so  held.  See.  Howard 
J.  Reuben.  M.D..  52  FR  8375  (1987); 
Ramon  Pla,  M.D..  Docket  No.  86-54.  FR 
41168  (1986):  Dale  D.  Shahan.  D.D.S.. 
Docket  No.  85-57,  51  FR  23481  (1986); 
and  cases  cited  therein.  Since  Dr.  Beals 
lacks  state  authorization  to  handle 
controlled  substances,  it  is  not 
necessary  for  the  Administrator  to 
decide  the  issue  of  whether  Dr.  Beals' 
continued  registration  is  inconsistent 
with  the  public  interest  at  this  time. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Dr.  Beals.  Therefore,  the 
Administrator  concludes  that  Dr.  Beals' 
DEA  Certificate  of  Registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration.  AB0084602. 
previously  issued  to  Norman  King  Beals. 
Jr.,  M.D..  be.  and  it  hereby  is,  revoked, 
and  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  December  12, 1991. 


Dated:  December  5. 1991. 
Robert  C.  Banoet, 

Administrator  of  Drug  Enforcement. 
[FR  Doc.  91-29887  Filed  12-11^91:  8:45  amj 
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[Docket  No.  90-23] 

Ronald  Reid,  R.Ph.,  d/b/a  ReM's 
Pharmacy  III  Conditional  Regisfratlon 

On  March  12. 1990.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Ronald  Reid,  R.Ph.. 
d/b/a  Reid's  Pharmacy  III  (Respondent), 
Jet.  Hwy.  80  and  22.  Martin.  Kentucky 
41649.  The  Order  to  Show  Cause 
proposed  to  revoke  Respondent's  DEA 
Certificate  of  Registration,  AR2091875, 
and  deny  any  pending  applications  for 
renewal  of  sudi  registration.  The 
statutory  basis  for  the  proposed  action 
was  that  the  continued  registration  of 
Reid  8  Pharmacy  III  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
21  U.S.C.  824(a)(4). 

By  letter  dated  April  5, 1990, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  June  4. 1990. 
Respondent  was  granted  a  stay  of  these 
administrative  proceedings  pending  the 
outcome  of  a  criminal  trial  involving  Mr. 
Reid.  Following  further  prehearing 
procedures,  a  hearing  was  held  in 
Louisville.  Kentucky,  on  April  9  and  10, 
1991.  Administrative  Law  Judge  Paul  A. 
Tenney.  to  whom  the  case  was 
subsequently  transferred,  presided. 

On  July  17, 1991.  the  Administrative 
Law  Judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact 
conclusions  of  law  and  decision.  On 
August  5, 1991.  the  Government  filed 
Exceptions  to  the  Administrative  Law 
Judge's  ruling,  and  Respondent  filed  a 
Response  to  the  Exceptions  on  August 
20, 1991.  On  August  21, 1991,  Judge 
Tenney  transmitted  the  record  of  these 
proceedings,  including  the  exceptions 
and  response  thereto,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

Reid's  Pharmacy  III  (Reid's)  is  located 
in  Martin,  Kentucky.  During  1987  and 
1988,  Reid's  regulariy  filled  prescriptions 
from  one  George  A.  Sullivan,  D.O.  In 
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December  1980.  due  to  a  criminal 
conviction  in  Tennessee.  Dr.  Sullivan 
surrendered  his  DEA  Certificate  of 
Registration.  He  has  not  been  registered 
with  DEA  since  March  1981.  On  October 
7. 1987.  Dr.  Sullivan  purchased  the 
Beaver  Valley  Medical  Clinic,  located 
near  Reid's.  and  began  issuing  invalid 
prescriptions  for  controlled  substances. 

The  record  reflects  that  Mr.  Reid  filled 
numerous  prescriptions  authored  by  Dr. 
Sullivan,  none  of  which  bore  a  DEA 
number,  as  required  by  21  CFR  1306.03 
and  1306.05.  Mr.  Reid  was  visited  by 
DEA  Investigators  for  the  first  time  on 
March  22, 1988.  in  conjunction  with  the 
investigation  of  Dr.  Sullivan.  At  that 
time.  Mr.  Reid  could  not  produce  a  DEA 
number  for  Dr.  Sullivan.  Mr.  Reid  stated 
at  the  hearing  herein  that  he  thought 
that  he  had  the  DEA  number  in  his 
computer.  As  a  result  of  this 
investigation.  Mr.  Reid  was  indicted  on 
recordkeeping  violations  which 
ultimately  became  the  basis  for  this 
administrative  action.  On  May  21. 1990. 
the  eve  of  his  criminal  trial,  and  at  his 
attorney's  urging.  Mr.  Reid  located  a 
prescription  dated  October  9, 1987, 
which  bore  a  notation.  "Will  call  on 
DEA."  with  a  facially  valid  DEA  number 
on  the  prescription  in  Mr.  Reid's 
handwriting. 

On  June  26. 1990.  the  Office  of  the 
United  States  Attorney  settled  the 
criminal  case  against  Mr.  Reid  by 
accepting  a  $13,000.00  fine  and  a  pledge 
by  the  Respondent  to  install  a  computer 
program  which  would  prevent  the 
dispensing  of  a  controlled  substance 
without  a  DEA  number.  The  evidence 
before  the  administrative  law  judge 
demonstrates  that  Mr.  Reid  has.  indeed, 
installed  a  new  computer  system 
pursuant  to  the  agreement  with  the 
United  States  Attorney.  However,  the 
evidence  is  unclear  as  to  whether  Mr. 
Reid  maintains  all  records  by  computer 
or  via  a  manual  system. 

During  their  investigation,  DEA 
Investigators  also  found  that  Mr.  Reid 
filled  prescriptions  which  were  allegedly 
authorized  by  Dr.  Ira  Potter,  but  signed 
by  his  office  staff.  The  administrative 
law  judge  noted  that  testimony  by  DEA 
Investigators  indicated  that  had  the 
prescriptions  been  called  in  by  office 
itaff  rather  than  handwritten,  they 
would  have  been  lawful.  This  evidence 
does  not  vitiate  the  fact  that,  again.  Mr. 
i^eid  acted  in  contravention  of  the  laws 
and  regulations  by  which  he  is  bound. 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
.'.howing  of  the  factors  found  in  21  U.S.C. 
(523(fl(2)  and  (f)(4),  as  referenced  by  21 
U.S.C.  824(a)(4).  The  administrative  law 
ladge  thus  found  that  Respondent's 
experience  in  dispensing  with  respect  to 


controlled  substances,  and  its 
compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances  posed  serious 
doubts  concerning  the  Respondent's 
continued  registration.  However,  in 
analyzing  the  remaining  factors  of  21 
U.S.C.  823(f).  the  administrative  law 
judge  found  that  the  Respondent's 
continued  registration  was  not 
inconsistent  with  the  public  interest.  The 
Goveniment  contended,  in  its 
Exceptions,  that  ample  grounds  for 
revocation  of  Respondent's  DEA 
registration  exist. 

The  Administrator  finds  that  Mr. 
Reid's  behavior  was  clearly  violative  of 
the  Controlled  Substances  Act,  and  that 
the  substantial  weight  of  the  evidence 
would  easily  justify  revocation  of 
Respondent's  Certificate  of  Registration. 
Mr.  Reid  continued  to  fill  prescriptions 
from  Dr.  Sullivan  which  were  facially 
invalid  and  failed  to  investigate  as  to 
whether  Dr.  Sullivan  was  registered 
with  DEA.  Mr.  Reid  trusted  that  his 
customers  brought  in  valid  prescriptions 
from  Dr.  Potter's  office,  regardless  of  the 
fact  that  the  prescriptions  were  not 
signed  by  Dr.  Potter.  Clearly,  the 
Respondent  was  either  unaware  of  or 
unconcerned  with  the  laws  and 
regulations  under  which  he  is  governed. 
That  lack  of  awareness  or  lack  of 
concern  is  not  tolerable. 

In  his  discretion,  the  Administrator 
agrees  to  continue  the  registration  of 
Respondent  under  the  following 
conditions:  (1)  Respondent  will  waive 
requirements  of  administrative 
inspection  warrants  or  notices  of 
inspection;  (2)  Respondent  will  at  all 
times  maintain  readily  retrievable  hard 
copy  prescriptions  with  all  information 
required  by  21  CFR  1306.05;  and  (3) 
Respondent  will  provide  to  DEA 
certification  of  successful  completion  of 
continuing  education  courses  concerning 
the  requirements  of  laws  and 
regulations  relating  to  controlled 
substances,  such  courses  to  total  30 
hours  in  the  coming  calendar  year.  This 
decision  is  not  meant  to  encourage  or 
condone  the  activities  of  the 
Respondent.  Indeed,  the  Respondent's 
behavior  is  no  less  dangerous  because  it 
was  allegedly  done  without  knowledge 
of  its  wrongful  nature.  The  Respondent's 
irresponsibility  merits,  at  the  very  least, 
the  conditions  set  forth  herein. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AR2091875, 
issued  to  Ronald  Reid,  R.Ph..  d/b/a 
Reid's  Pharmacy  III.  continue  in  good 
standing  pursuant  to  the  conditions 


recited  herein.  This  order  is  effective 
December  12. 1991. 

Dated:  December  5. 1991. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  91-29688  Filed  12-11-91;  8:45  am] 
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Mely  Salanga,  M.O.,  Revocation  of 
Registration 

On  July  19. 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Mely  Salanga,  M.D.,  of 
Cerritos,  California,  proposing  to  revoke 
her  DEA  Certificate  of  Registration, 
BS1781839,  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  Dr. 
Salanga  was  no  longer  authorized  by 
state  law  to  handle  controlled 
substances  and  thus  was  ineligible  for 
DEA  registration  as  set  forth  in  21  U.S.C. 

823(f). 

Dr.  Salanga  submitted  a  reply  written 
on  the  original  Order  to  Show  Cause 
stating  that  she  did  not  wish  any  hearing 
regarding  her  DEA  certificate.  She 
further  asserted  that  she  had  lost  the 
original  certificate,  and  that  she  had  not 
broken  any  laws  concerning  her 
certificate. 

Pursuant  to  21  CFR  1301.54(c),  the 
Administrator  finds  that  Dr.  Salanga  has 
waived  her  opportunity  for  a  hearing. 
The  Administrator  has  carefully 
considered  Dr.  Salanga's  statement  and 
the  investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.57. 

Dr.  Salanga  did  not  offer  any  evidence 
contrary  to  that  recited  in  the  Order  to 
Show  Cause.  The  Administrator  finds 
that  on  April  9, 1990,  the  State  of 
California  Board  of  Medical  Quality 
Assurance  revoked  Dr.  Salanga's 
medical  license,  based  on  non-drug 
related  felony  convictions.  Therefore, 
Dr.  Salanga  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  she 
was  registered  by  DEA. 

The  DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi.  D.O..  50  FR 
11469  (1985);  George  P.  Gotsis,  M.D..  49 
FR  33750  (1984);  Henry  Weitz,  M.D.,  46 
FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr, 
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recited  herein.  This  order  is  effective 
December  12, 1991. 

Dated:  December  5, 1991. 
Robert  C.  Bonnsr, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  91-29668  Filed  12-11-91;  8:45  am] 
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Mely  Salanga,  M.D.,  Revocation  of 
Registration 

On  July  19, 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Mely  Salanga,  M.D.,  of 
Cerritos,  California,  proposing  to  revoke 
her  DEA  Certificate  of  Registration, 
BS1781839,  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  Dr. 
Salanga  was  no  longer  authorized  by 
state  law  to  handle  controlled 
substances  and  thus  was  ineligible  for 
DEA  registration  as  set  forth  in  21  U.S.C. 
823(f]. 

Dr.  Salanga  submitted  a  reply  written 
on  the  original  Order  to  Show  Cause 
stating  that  she  did  not  wish  any  hearing 
regarding  her  DEA  certificate.  She 
further  asserted  that  she  had  lost  the 
original  certificate,  and  that  she  had  not 
broken  any  laws  concerning  her 
certificate. 

Pursuant  to  21  CFR  1301.54(c),  the 
Administrator  finds  that  Dr.  Salanga  has 
waived  her  opportunity  for  a  hearing. 
The  .Administrator  has  carefully 
considered  Dr.  Salanga's  statement  and 
the  investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.57. 

Dr.  Salanga  did  not  offer  any  evidence 
contrary  to  that  recited  in  the  Order  to 
Show  Cause.  The  Administrator  finds 
that  on  April  9, 1990,  the  State  of 
California  Board  of  Medical  Quality 
Assurance  revoked  Dr.  Salanga's 
medical  license,  based  on  non-drug 
related  felony  convictions.  Therefore, 
Dr.  Salanga  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  she 
was  registered  by  DEA. 

The  DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi,  D.O.,  50  FR 
11469  (1985):  George  P.  Gotsis,  M.D.,  49 
FR  33750  (1984);  Henry  Weitz,  M.D.,  46 
FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 


Salanga's  registration  must  be  revoked. 
21  U.S.C.  823(f)  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration.  BS1781839. 
previously  issued  to  Mely  Salanga,  M.D., 
be,  and  it  hereby  is,  revoked,  and  that 
any  pending  apphcations  for 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  January 
13, 1990. 

Dated:  December  5. 1991. 
Robert  C.  Boniiar, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  91-29889  Filed  12-11-91;  8:45  am) 
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Veera  Sripinyo,  M.D.,  Revocation  of 
Registration 

On  July  1, 1991.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Veera  Sripinyo,  M.D. 
(Respondent),  2811  Hoover  Road,  suite 
3-A,  Warren,  Michigan  48903,  proposing 
to  revoke  his  DEA  Certificate  of 
Registration.  AS5477193,  and  deny  any 
pending  application  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is 
defined  in  21  U.S.C.  823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Sripinyo  by  registered  mail,  return 
receipt  requested.  The  return  receipt 
indicates  that  the  Order  to  Show  Cause 
was  received  on  July  23, 1991,  More  than 
thirty  days  hr""  elapsed  since  the  Order 
to  Show  Cause  ..as  received  and  the 
Drug  Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d).  Dr. 
Sripinyo  is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  upon  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  in  the 
Fall  of  1986,  the  DEA  initiated  an 
investigation  of  five  medical  clinics  in 
the  Detroit  area.  The  DEA  was  informed 
that  these  medical  clinics  were  involved 
with  the  indiscriminate  prescribing  of 
controlled  substances  and  the 
fraudulent  billing  to  Medicaid.  A 
physician,  who  was  employed  at  two  of 
the  medical  clinics,  informed  DEA  that 
every  patient  in  the  clinic  received  a 
blood  test,  that  many  unnecessary 


electrocardiograms  were  ordered  and 
that  most  patients  received  controlled 
substances.  The  physician  stated  that 
the  practices  of  these  clinics  were 
outside  the  course  of  legitimate  medical 
practice. 

The  investigation  revealed  that 
Respondent  was  responsible  for  the 
McDougall  Medical  CHnic  and  D- 
Community  Clinic  and  for  recruiting 
medical  doctors  for  the  five  clinics.  A 
physician  assistant  informed  DEA  that 
Respondent  would  occasionally  stop  by 
the  clinics  but  it  was  the  physician 
assistants  who  actually  saw  most  of  the 
patients.  Respondent  saw  only  about 
10%  of  the  patients.  Respondent's 
practice  was  to  ask  for  blank 
prescription  pads,  take  them  home  and 
pre-sign  them.  The  majority  of  the  time, 
the  physician  assistants  would  fill  in  the 
controlled  substances  on  these 
prescriptions.  The  physicians  were 
aware  of  this  practice. 

The  physician  assistant  also  informed 
DEA  that  over  half  of  the  laboratory 
tests  ordered,  and  the  prescriptions 
given  to  patients,  were  uimecessary,  but 
he  followed  orders  given  to  him  by  the 
clinic's  order.  The  physician  assistant 
stated  that  the  physicians  at  the  clinic 
knew  about  the  unnecessary  tests  and 
prescriptions.  However,  none  of  the 
physicians  ever  complained  about  the 
procedure. 

On  March  31, 1987,  a  federal  search 
warrant  was  served  at  McDougall 
Medical  Clinic  where  Respondent  was 
employed.  During  the  execution  of  the 
search  warrant,  blank  prescriptions 
were  found  in  a  steel  vault.  These 
prescriptions  were  all  pre-signed  by 
Respondent. 

On  May  7. 1987,  DEA  Investigators 
interviewed  another  physician 
employed  at  Universal  Medical  CUnic. 
The  physician  stated  that  he  was 
recruited  by  Respondent  and  that 
Respondent  explained  that  he  would 
basically  be  signing  blank  prescriptions 
and  reviewing  and  signing  patient  charts 
after  the  physician  assistant  conducted 
the  actual  examination.  The  physician 
also  stated  that  full  blood  work  was 
ordered  for  every  patient,  as  well  as 
electrocardiograms.  Most  of  the  patient 
charts  reflected  that  the  patient  suffered 
from  back  and  neck  pain.  The  physician 
advised  that  he  spoke  with  Respondent 
and  one  of  the  physician  assistants  and 
explained  that  he  did  not  like  what  was 
going  on  at  the  clinics,  tiis  complaints 
were  ignored.  The  physician  then 
terminated  his  employment  with  the 
clinics. 

The  Administrator  also  finds  that  on 
May  5. 1988,  a  DEA  Investigator  and  an 
FBI  Agent  interviewed  Respondent. 


Respondent  stated  that  from  the 
beginning  he  was  told  by  a  physician 
assistant  that  all  the  patients  had  to  get 
their  blood  drawn. 

At  times  there  would  be  60  to  80 
patients  a  day  and  all  had  their  blood 
drawn  without  exception.  Respondent 
also  stated  that  although  the  physician 
assistants  were  not  performing  proper 
examinations  of  the  patients,  he  did 
nothing  about  it.  Respondent  admitted 
to  pre-signing  large  numbers  of  blank 
prescriptions. 

On  July  7, 1988.  the  DEA  Investigator 
and  the  FBI  Agent  interviewed  a  former 
patient  of  the  McDougall  Medical  Clinic. 
The  patient  stated  that  the  reason 
people  went  to  the  clinic  was  to  obtain 
pain  pills,  mainly  Tylenol  ^4  and 
Empirin  with  codeine.  The  patient 
advised  that  all  the  other  people  in  the 
clinic  were  "junkies  and  dopers"  and 
their  only  reason  for  coming  to  the  clinic 
was  to  get  pills. 

Parallel  to  the  investigation  of  the 
Detroit  clinics,  the  FBI  initiated  an 
undercover  investigation  of  prescribing 
at  Respondent's  private  medical  office. 
Between  May  16, 1989  and  December  28, 
1989.  nine  undercover  purchases  were 
made  by  an  FBI  Agent.  During  the 
Agent's  first  visit,  the  receptionist  took 
his  blood  pressure  and  the  Agent  paid 
$70.00.  Respondent  then  listened  to  the 
Agent's  heart  and  checked  him  for  a 
hernia.  Without  further  examination. 
Respondent  provided  prescriptions  for 
Tylenol  #4,  Valium.  Didrex  and 
Ambenyl  Expectorant.  On  eight  other 
occasions  the  Agent,  acting  in  an 
undercover  capacity,  visited 
Respondent's  office.  Each  time,  without 
benefit  of  a  medical  examination,  the 
Agent  received  prescriptions  for  Tylenol 
«4,  Valium,  Didrex  and  Ambenyl 
Expectorant.  The  prescriptions  had  been 
written  out  and  pre-signed  prior  to  the 
Agent's  visits  and  Respondent  filled  in 
only  the  dates  on  those  occasions. 

Further,  the  Administrator  finds  that, 
from  January  1987  to  November  1988. 
Respondent  wrote  4,600  prescriptions 
totalling  137,161  dosage  units  of 
controlled  substances,  mainly  Didrex, 
Tylenol  #4,  Valium,  Doriden,  and 
Tussionex.  The  prescriptions  bearing 
Respondent's  name  were  computerized, 
totaled  and  sorted  by  patient.  The 
prescriptions  were  written  in 
combinations  of  highly  abused 
substances  and  were  mostly  written  for 
individuals  known  to  be  drug  abusers. 
The  Administrator  finds  that  the  vast 
majority  of  prescriptions  written  by  the 
Respondent,  and  all  of  those  issued  in 
Respondent's  name  on  prescription 
forms  pre-signed  by  him,  were  without 


64810 


Federal  Register  /  Vol.  56.  No.  239  /  Thursday.  December  12.  1991  /  Notices 


legitimate  medical  purpose  and  were 
thus  issued  in  violation  of  the  law. 

In  evaluating  whether  Respondent's 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  the 
Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f)  and  21 
U.S.C.  824(a)(4).  They  are  as  follows:  (1) 
The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority;  (2)  the  applicant's 
(or  registrant's]  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances;  (3)  the 
applicant's  (or  registrant's)  conviction 
record  under  Federal  or  State  laws 
relating  to  the  manufacture,  distribution, 
or  dispensing  of  controlled  substances; 
(4)  compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances;  and  (5)  such 
other  conduct  which  may  threaten  the 
public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  is  not  required  to  make 
Fadings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the 
Administrator  has  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See, 
Henry  ].  Schwarz,  Jr.,  M.D.,  Docket  No. 
88-42,  54  FR  16422  (1989);  Neveille  H. 
Williams,  D.D.S..  Docket  No.  87-47.  53 
FR  23465  (1988);  David  E.  Trawick, 
D.D.S..  Docket  No.  86-69.  53  FR  5326 
(1988). 

In  this  case,  the  second,  fourth  and 
fifth  factors  under  21  U.S.C.  823(f)  are  of 
importance  in  evaluating  whether  Dr. 
Sripinyo's  continued  registration  would 
be  contrary  to  the  public  interest.  The 
Administrator  finds  no  evidence  which 
would  support  the  continued  registration 
of  Dr.  Sripinyo.  On  the  contrary,  the 
evidence  relating  to  Dr.  Sripinyo's 
experience  in  handling  controlled 
substances  is  overv\'helmingly  negative. 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Sripinyo's  continued  registration  would 
be  inconsistent  with  the  public  interest. 
Dr.  Sripinyo  has  exhibited  a  total 
disregard  for  controlled  substance  laws 
and  regulations.  He  has  abused  his 
registration  and  the  trust  placed  in  him 
as  a  registrant  and  as  a  physician.  He 
has  demonstrated  that  he  can  no  longer 
be  entrusted  with  a  registration  to 
handle  controlled  substances. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration.  AS5477193. 


previously  issued  to  Veera  Sripinyo, 
M.D..  be.  and  it  hereby  is.  revoked.  Any 
pending  applications  for  renewal  of  such 
registration  are  hereby  denied.  This 
order  is  effective  January.  13. 1992. 

Dated:  December  5, 1991. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement 

[FR  Doc.  91-29685  Filed  12-11-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-8470,  et  al.l 

Proposed  Exemptions;  FDC  Profit 
Sharing  Trust,  et  ai. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 


Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

FDC  Profit  Sharing  Trust  (the  Plan) 
Located  in  Temple,  Texas 

[Exemption  Application  No.  D-8470] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
by  the  proposed  sale  by  the  Plan  of 
undeveloped  real  property  (the  Property) 
to  Mr.  Robert  C.  Jones,  a  party  in 
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Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847.  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

FDC  Profit  Sharing  Trust  (the  Plan) 
Located  in  Temple,  Texas 

(Exemption  Application  No.  D-8470] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
by  the  proposed  sale  by  the  Plan  of 
undeveloped  real  property  (the  Property) 
to  Mr.  Robert  C.  Jones,  a  party  in 
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interest  with  respect  to  the  Plan 
provided  that  the  Plan  receives  the 
greater  of  540,000  or  the  fair  market 
value  of  the  Property  at  the  time  of  the 
transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  the  profit  sharing  plan 
of  Ferrel  Distributing  Company  (the 
Employer)  and  has  28  participants.  The 
Employer  is  located  in  Temple,  Texas. 
As  of  September  30, 1990.  the  value  of 
the  Plan's  assets  totaled  $1,490,000.  The 
trustees  of  the  Plan  are  Jerry  D.  Ferrel, 
Sarah  B.  Ferrel  and  Robert  C.  Jones  (the 
Trustees). 

2.  The  property  is  comprised  of  55 
acres  of  unimproved  land  located  in  Bell 
County,  Texas.  In  1988,  the  Trustees 
wanted  to  invest  approximately  $50,000 
in  real  property  and,  on  June  16, 1988, 
the  Trustees  purchased  the  Property  for 
$54,875.  The  Property  was  selected  by 
the  Trustees  because  Mr.  Jones's  son 
lived  on  the  land  adjacent  to  the 
Property,  and  Mr.  Jones  could  serve  as 
caretaker  of  the  Property.'  The  Property 
has  been  leased  to  cattlemen  for  grazing 
purposes  for  $800  a  year. 

3.  The  Trustees  now  wish  to  sell  the 
Property  because  property  values  in 
Texas,  and  particularly  in  Bell  County, 
have  been  adversely  affected  due  to  the 
large  exodus  of  the  area's  population 
caused  by  troop  reductions  by  the  US 
Army  at  Fort  Hood.  Texas.  The  Trustees 
believe  that  property  values  in  the  area 
will  continue  to  depreciate  and 
represent  that  the  sale  of  the  property 
will  prevent  any  further  loss  to  the  Plan, 
and  is  in  the  best  interest  of  the  Plan. 

On  January  26. 1991,  an  independent 
and  qualified  real  estate  appraiser. 
Dorothy  Darden  calculated  that  the 
Property's  fair  market  value  equaled 
$37,689.50.  Ms.  Darden  based  her 
appraisal  methodology  and  calculations 
on  the  comparable  sales  approach.  In 
her  appraisal,  Ms.  Darden  notes  that 
land  values  in  Bell  County,  Texas  have 
been  rapidly  depreciating  since  1983  and 
that  they  are  not  expected  to  appreciate 
in  the  next  five  years.  She  also  states 
that  lending  institutions  are  not  loaning 
money  for  the  purchase  of  unimproved 
land  due  to  poor  economic  conditions  in 
Texas. 

4.  On  March  1. 1991.  the  applicant 
listed  the  Property  for  sale  with  the  real 
estate  firm  of  Elbert  Aldrich.  Inc.  at  a 
selling  price  equal  to  the  fair  market 
value  of  $37,698.50.  The  Property 
remained  on  the  market  through  June  28, 
1991,  and  was  not  sold.  After 


■  The  Department  it  expressing  no  opinions  as  to 
whether  the  decision  made  by  the  Trustees  to 
purchase  the  Property  violated  any  provision  of  part 
4  of  Title  1  of  the  Act 


unsuccessful  efforts  to  sell  the  Property 
to  the  unrelated  third  parties,  the 
Trustees  propose  to  sell  the  Property  to 
Mr.  Jones.  Mr.  Jones  has  offered  the  Plan 
$40,000  for  the  Property.  The  Plan  will 
pay  no  real  estate  fees  or  commissions 
associated  with  the  sale  of  the  Property. 
Ms.  Darden  represents  that  the  value  of 
the  Property  is  not  enhanced  due  to  the 
fact  that  Mr.  Jones  will  own  contiguous 
property  with  his  son.  Ms.  Darden  states 
that  both  pieces  of  property  are  ranch 
land  with  no  improvements,  except 
access  roads  which  are  maintained  by 
the  county.  Ms.  Darden  represents  that 
the  acreage  at  the  back  of  the  Property 
is  in  a  Hood  plain,  and  cannot  be  used 
due  to  frequent  flooding. 

5.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
because:  (a)  The  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  Property 
has  been  appraised  by  an  independent 
and  qualified  real  estate  appraiser;  (c) 
the  Plan  will  not  pay  any  real  estate  fees 
or  commissions  associated  with  the 
proposed  sale;  (d)  the  proposed  sale  will 
allow  the  Plan  to  divest  itself  of  an  asset 
which  is  continuing  to  depreciate;  and 
(e)  the  Plan  will  receive  an  amount 
equal  to  the  greater  of  $40,000  or  the  fair 
market  value  of  the  Property  at  the  time 
of  the  transaction. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Padams  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Asarco,  Incorporated  (Asarco),  Located 
in  New  York.  New  York 

(Application  No.  D-8869J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406fb)(l)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  assignment  by  the 
Savings  Plan  of  Asarco  Incorporated 
and  Participating  Subsidiaries  (the  Plan] 
of  the  Plan's  interest  in  a  guaranteed 
investment  contract  (the  E.L.  QIC) 
issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life) 
to  Asarco,  the  sponsor  of  the  Plan,  in 
exchange  for  certain  payments  by 
Asarco  to  the  Plan;  provided  that  (1)  all 


the  terms  of  such  transaction  are  no  less 
favorable  to  the  Plan  than  those  which 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  partj',  (2) 
the  Plan's  liability  to  Asarco  resulting 
from  such  assignment  will  in  no  event 
exceed  the  amounts  actually  received 
from  Executive  Life,  state  guaranty 
funds  and  other  responsible  third 
parties,  and  (3)  the  assignment  and 
transfer  of  amounts  to  Asarco  will  not 
exceed  the  local  amount  transferred  by 
Asarco  to  the  Plan  with  respect  to  the 
E.L  QIC,  plus  an  interest  which  may 
accrue  on  such  amounts  determined  at 
the  Blended  Rate  following  December 
31, 1991.  but  prior  to  its  final  disposition. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of 
December  2. 1991. 

Summary  of  Facts  and  Representations 

1.  Asarco  is  a  New  Jersey  public 
corporation  with  its  corporate 
headquarters  in  New  York,  New  York. 
The  Plan  is  a  defined  contribution  profit 
sharing  plan  with  2.253  participants  and 
total  assets  of  $66,427,994.73  as  of 
September  30, 1991.  Authority  with 
respect  to  the  investment  of  Plan  assets 
is  exercised  by  the  named  fiduciary 
under  the  Plan,  a  committee  (the 
Committee]  comprised  of  three  officers 
and/or  directors  of  Asarco  appointed  by 
Asarco's  board  of  directors. 

2.  The  Plan  provides  for  individually- 
directed  participant  accounts  (the 
Accounts).  Participants  may  invest  their 
Account  balances  in  one  or  more  of  four 
Plan  funds:  a  fixed  income  fund  (the  FI 
Fund),  an  equity  fund,  a  company  stock 
fund,  and  a  money  market  fund.  Plan 
participants  may  elec^to  transfer  the 
assets  of  their  own  Accounts  among  the 
funds  in  accordance  with  provisions  in 
the  Plan  document. 

The  FI  Fund,  which  earns  income  for 
its  participating  Accounts  by  investing 
in  guaranteed  investment  contracts  (the 
GICs]  issued  by  various  insurance 
companies,  is  divided  into  two  portions. 
(A)  In  the  blended-rate  portion  (the 
Blended  Portion),  the  GICs  are 
commingled  for  the  purpose  of 
determining  the  rate  of  interest  credited 
to  participating  Accounts.  A  blended 
interest  rate  (the  Blended  Rate]  is 
computed  by  combining  all  GICs  held  in 
the  Blended  Portion.  As  of  October  21, 
1991,  the  Blended  Portion  held  nine  GICs 
yielding  a  projected  Blended  Rate  of 
eight  percent  for  1991.  The  actual 
Blended  Rate  for  1991  will  depend  on 
various  factors  such  as  the  possible 
addition  or  termination  of  GICs  during 
the  remainder  of  the  year.  (B)  In  the 
class-year  portion  of  the  FI  Fund  (the 
Class  Portion),  all  Account  assets 
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allocated  to  the  FI  Fund  during  a 
calendar  year  are  invested  in  a  single 
GIC  issued  in  that  year.  The  rate  of 
interest  credited  to  the  Accounts 
participating  during  the  year  is 
determined  solely  by  the  terms  of  the 
GIC  purchased  that  year.  Asarco 
represents  that  the  Committee 
determined  effective  lanuary  1, 1989 
that,  in  order  to  reduce  the  risk 
associated  with  investii^  assets  in  a 
single  contract,  no  contracts  would  be 
added  to  the  Class  Portion  and  that, 
accordingly,  all  Account  contributions 
and  transfers  to  the  FI  Fund  after  1988 
have  been  invested  in  the  GICs  of  the 
Blended  Portion. 

3.  Among  the  assets  in  the  Class 
Portion  of  the  FI  Fund  is  an  interest  in 
the  E.L  GIC.  which  is  contract  number 
GA-CG0127103A  issued  by  Executive 
Life  on  April  21. 1988.  The  E.L  GIC  is 
held  in  trust  by  a  collective  investment 
fund  (the  Trust)  established  by  State 
Street  Bank  and  Trust  Company  on 
behalf  of  qualifled  employees  benefit 
plans.  All  Account  contributions  and 
transfers  to  the  FI  Fund  in  1988  where 
invested  in  the  E.L  GIC.  The  E.L  GIC 
provides  for  a  guaranteed  rate  of 
interest  of  9.55  percent,  with  a  maturity 
date  of  December  31, 1992.  Withdrawals 
from  the  EX.  GIC  by  the  Plan  are 
provided  for  to  enable  distributions 
upon  employment  termination,  in- 
service  withdrawals,  participant  loans, 
and  to  enable  Account  transfers 
between  Plan  funds  as  directed  by  Plan 
participants  (collectively,  the  GIC 
Withdrawals).  As  of  September  30, 1991, 
the  Plan's  interest  in  the  E.L  GIC  and  an 
accumulated  book  value  *  of 
$3,781,670.61,  representing 
approximately  5.7  percent  of  the  Plan's 
total  assets  and  approximately  10.2 
percent  of  the  assets  in  the  FI  fund. 

4.  On  April  11. 1991.  Executive  Life 
was  placed  into  conservatorship  by  the 
insurance  commissioner  of  the  State  of 
California.  Asarco  represents  that 
Executive  Life  has  suspended  payments 
on  its  GICs.  including  the  E.L  GIC  held 
by  the  Trust  and  that  under  the 
prevailing  circumstances  it  is  unlikely 
that  Executive  Life  will  make  timely 
payments  or  provide  the  full  amounts  of 
principal  and  interest  due  with  respect 
to  its  outstanding  GICs.  Account  assets 
attributable  to  the  FI  Funds  investment 
in  the  E.L  GIC  are  currently  frozen.  As  a 
result  no  GIC  Withdrawals  involving 
Accounts  invested  in  the  E.L.  GIC  are 
permitted.  Asarco  ^\-ishes  to  facilitate 


*  ASARCO  represent*  that  the  accumulated  book 
value  of  a  GIC  ii  equal  to  the  tola!  prcmiom 
dppotita  made  under  the  contract  plua  accrued 
intereat  lea*  any  withdrawal*  made  under  the 
contrat 


the  resumption  of  the  GIC  Withdrawals 
and  to  protect  the  affected  Plan 
participants  from  the  risks  and 
uncertainties  of  continued  investment  in 
the  E.L  GIC.  Because  the  E.L.  GIC  is 
held  by  the  Trust  instead  of  directly  by 
the  Plan,  and  because  state  guaranty 
funds  may  not  continue  to  cover  the  E.L. 
GIC  after  its  transfer  to  a  non-plan 
transferee,  Asarco  represents  that  it 
desires  to  assist  a^ected  Plan 
participants  by  a  method  which  would 
not  involve  any  transfer  of  title  of  the 
GIC  itself.  Accordingly,  Asarco  proposes 
that  the  Plan  assign  its  rights  with 
respect  to  the  E.L  GIC  to  Asarco  in 
exchange  for  Asarco's  payments  to  the 
Plan  to  enable  the  Plan  to  honor  GIC 
Withdrawal  requests  and  is  requesting 
an  exemption  for  this  transaction  under 
the  terms  and  conditions  described 
herein. 

5.  The  terms  and  conditions  of  the 
Plan's  assignment  to  Asarco  with 
respect  to  the  E.L  GIC  will  be  embodied 
in  a  written  assignment  agreement  (the 
Agreement).  The  Plan  will  assign  to 
Asarco  the  Plan's  rights  to  all  amounts 
payable  with  respect  to  the  E.L.  GIC, 
including  all  rights  of  recovery  against 
state  guaranty  funds  and  other 
responsible  third  parties  with  respect  to 
the  E.L.  GIC. 

Pursuant  to  the  Agreement.  Asarco 
will  make  the  GIC  Withdrawal 
payments  to  the  Plan.  GIC  Withdrawal 
payments  made  on  or  before  December 
31. 1991  will  be  based  on  the 
accumulated  book  value  of  the  E.L  GIC 
as  of  the  date  of  such  payments.  GIC 
Withdrawal  payments  made  after 
December  31, 1991  will  be  based  on  the 
accumulated  book  value  of  the  E.L  GIC 
as  of  December  31, 1991  plus  an  agreed 
upon  interest  rate  which  will  be  equal  to 
the  Blended  Rate  through  the  date  of 
payment.  Asarco  represents  that  its 
payment  of  GIC  Withdrawals  on  the 
basis  of  the  E.L  GICs  accumulated 
book  value  as  of  December  31. 1991.  plus 
interest  from  such  date  at  a  rate  equal  to 
the  Blended  Rate  (the  Asarco 
Obligation),  will  equal  an  amount  which 
is  no  less  than  the  fair  market  value  of 
the  Plan's  interests  in  the  E.L  GIC. 

Asarco's  obligation  to  make  the 
payments  to  the  Plan  for  GIC 
Withdrawals,  which  may  extend  beyond 
the  E.L  GICs  maturity  on  December  31. 
1992,  will  continue  until  all  affected 
participants'  Accounts  have  been 
distributed  or  transferred  out  of  the  FI 
Fund  or,  if  earlier,  at  such  time  as  the 
Plan  has  received  ham  all  sources, 
including  Asarco,  Executive  Life  and 
third  parties,  an  amount  equal  to  the 
Asarco  Obligation  which  has  accrued  up 
to  that  point  in  time.  The  Agreement 


enables  Asarco  to  make  a  payment  to 
the  Plan  at  any  time  in  an  amount 
sufficient  to  complete  payment  of  the 
Asarco  Obligation  and  thereby 
terminate  Asarco's  future  obligations 
under  the  Agreement 

Pursuant  to  the  Agreement,  in 
repayment  of  Asarco's  GIC  Withdrawal 
payments,  the  Plan  will  transfer  to 
Asarco  amounts  received  horn 
Executive  Life,  state  guaranty  funds  and 
other  responsible  third  parties  with 
respect  to  the  EL  GIC  (the  Plan 
Transfers).  The  amount  of  Plan 
Transfers  will  not  exceed  the  total 
amount  transferred  by  Asarco  to  the 
Plan  with  respect  to  the  E.L  GIC,  plus 
any  interest  which  may  accrue  on  such 
amounts  at  the  Blended  Rate  following 
December  31, 1991  but  prior  to  its  final 
dispositiorL  In  no  event  will  the  Plan's 
liability  to  Asarco  exceed  the  amounts 
actually  recovered  by  the  Plan  from 
Executive  Life,  state  guaranty  funds  and 
other  responsible  third  parties. 

6.  The  Committee  has  designated 
Wachovia  Bank  of  North  Carolina.  N.A. 
(Wachovia)  as  an  independent  fiduciary 
to  represent  the  interests  of  the  Plan 
with  respect  to  the  transaction. 
Wachovia  represents  that  it  has 
extensive  fiduciary  experience  under  the 
Act  and  that  it  imderstands  and 
acknowledges  its  duties,  responsibilities 
and  liabilities  as  a  fiduciary  under  the 
Act  Wachovia  will  have  authority  and 
responsibility  to  monitor  the  calculation 
of  the  Blended  Rate,  Asarco's  payments 
of  GIC  Withdrawals,  and  the  Plan 
Transfers  to  Asarco.  and  to  take  any 
actions  appropriate  to  safeguard  the 
Plan's  interests  in  the  transaction. 
Wachovia  represents  that  in  its  capacity 
as  fiduciary  on  behalf  of  the  Plan  it  has 
reviewed  and  considered  the 
transaction  in  the  context  of  ail 
surrounding  circumstances,  including 
the  Plan's  needs,  the  prospects  for 
Executive  Life's  ability  to  make  any 
further  payments  on  the  E.L.  GIC.  and 
the  ability  of  Asarco  to  fulfill  its 
proposed  obligations.  Based  on  such 
review  and  consideration,  during  which 
Wachovia  determined  that  there  is  no 
secondary  market  for  GICs  such  as  the 
E.L  GIC,  Wachovia  finds  that  the 
transaction  is  in  the  best  interests  of  the 
Plan.  Wachovia  represents  that  the  total 
amoimt  to  be  received  by  the  Plan 
pursuant  to  the  Agreement  exceeds  the 
fair  market  value  of  the  Plan's  interest  in 
the  E.L  GIC. 

7.  Asarco  represents  that  several  Plan 
participants  with  Accoimts  invested  in 
the  EL  GIC  terminated  employment 
during  1991  and  received  distributions  of 
their  total  accrued  Plan  benefits,  less  the 
amounts  attributable  to  the  GIC.  Asarco 
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enables  Asarco  to  make  a  payment  to 
the  Plan  at  any  time  in  an  amount 
sufficient  to  complete  payment  of  the 
Asarco  Obligation  and  thereby 
terminate  Asarco's  future  obligations 
under  the  Agreement. 

Pursuant  to  the  Agreement,  in 
repayment  of  Asarco's  GIC  Withdrawal 
payments,  the  Plan  will  transfer  to 
Asarco  amounts  received  from 
Executive  Life,  state  guaranty  funds  and 
other  responsible  third  parties  with 
respect  to  the  EL.  GIC  {the  Plan 
Transfers).  The  amount  of  Plan 
Transfers  will  not  exceed  the  total 
amount  transferred  by  Asarco  to  the 
Plan  with  respect  to  the  E.L.  GIC,  plus 
any  interest  which  may  accrue  on  such 
amounts  at  the  Blended  Rate  following 
December  31, 1991  but  prior  to  its  final 
disposition.  In  no  event  will  the  Plan's 
liability  to  Asarco  exceed  the  amounts 
actually  recovered  by  the  Plan  from 
Executive  Life,  state  guaranty  funds  and 
other  responsible  third  parties. 

6.  The  Committee  has  designated 
Wachovia  Bank  of  North  Carolina,  N.A. 
(Wachovia)  as  an  independent  fiduciary 
to  represent  the  interests  of  the  Plan 
with  respect  to  the  transaction. 
Wachovia  represents  that  it  has 
extensive  fiduciary  experience  under  the 
Act  and  that  it  understands  and 
acknowledges  its  duties,  responsibilities 
and  liabilities  as  a  fiduciary  under  the 
Act.  Wachovia  will  have  authority  and 
responsibility  to  monitor  the  calculation 
of  the  Blended  Rate,  Asarco's  payments 
of  GIC  Withdrawals,  and  the  Plan 
Transfers  to  Asarco,  and  to  take  any 
actions  appropriate  to  safeguard  the 
Plan's  interests  in  the  transaction. 
Wachovia  represents  that  in  its  capacity 
as  fiduciary  on  behalf  of  the  Plan  it  has 
reviewed  and  considered  the 
transaction  in  the  context  of  all 
surrounding  circumstances,  including 
the  Plan's  needs,  the  prospects  for 
Executive  Life's  ability  to  make  any 
further  payments  on  the  E.L.  GIC.  and 
the  ability  of  Asarco  to  fulfill  its 
proposed  obligations.  Based  on  such 
review  and  consideration,  during  which 
Wachovia  determined  that  there  is  no 
secondary  market  for  GICs  such  as  the 
E.L  GIC,  Wachovia  finds  that  the 
transaction  is  in  the  best  interests  of  the 
Plan.  Wachovia  represents  that  the  total 
amount  to  be  received  by  the  Plan 
pursuant  to  the  Agreement  exceeds  the 
fair  market  value  of  the  Plan's  interest  in 
the  E.L  GIC. 

7.  Asarco  represents  that  several  Plan 
participants  with  Accounts  invested  in 
the  E.L.  GIC  terminated  employment 
during  1991  and  received  distributions  of 
their  total  accrued  Plan  benefits,  less  the 
amounts  attributable  to  the  GIC.  Asarco 
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maintains  that  in  order  to  avoid 
potentially  serious  adverse  tax 
consequences  for  these  participants,  the 
amounts  due  these  affected  participants 
under  the  E.L.  GIC  must  be  distributed 
before  the  end  of  1991.  Accordingly, 
Asarco  requests  that  the  exemption  be 
effective  as  of  December  2. 1991  in  order 
to  allow  sufficient  time  for  benefits  to  be 
transferred  to  the  Plan  by  Asarco  in 
accordance  with  the  Assignment  and 
thereafter  distributed  to  the  affected 
participants  before  the  end  of  1991. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a]  of 
the  Act  for  the  following  reasons:  (1)  the 
Plan  will  be  relieved  of  any  further  risk 
or  uncertainty  with  respect  to  payments 
due  from  Executive  Life  under  the  E.L. 
GIC:  (2)  The  proposed  transaction  will 
enable  the  Plan  to  resume  GIC 
Withdrawals:  (3)  The  Plan  will  be 
credited  with  the  full  accumulated  book 
value  of  the  E.L.  GIC  as  of  December  31, 
1991  together  with  interest  thereafter  at 
the  Blended  Rate;  (4)  Wachovia,  as  an 
independent  fiduciary  on  behalf  of  the 
Plan,  will  monitor  Asarco's  performance 
of  its  obligations  to  make  payments  to 
the  Plan  with  respect  to  the  E.L.  GIC; 
and  (5)  Wachovia  has  determined  that 
the  Plan  will  receive  a  total  amount  if 
excess  of  the  fair  market  value  of  the 
Plan's  interests  in  the  E.L.  GIC.  and  that 
the  transaction  is  in  the  best  interests  of 
the  Plan  participants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department. 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

ASC,  Inc.  Individual  Deferred  Earnings 
Accounts  Savings  Plan  (the  Plan) 
Located  in  Southgate.  Michigan 

[Application  No.  0-6857) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a).  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  following  transactions: 

(1)  Interest-free  extensions  of  credit  to 
the  Plan  (the  Advances)  by  ASC 
Incorporated  (ASC),  the  sponsor  of  the 
Plan,  with  respect  to  a  group  annuity 
contract  (the  GAG)  issued  by  the  Mutual 
Benefit  Insurance  Company  of  Newark, 
New  Jersey  (Mutual  Benefit);  provided 


that  (a)  no  interest  and/or  expenses  are 
paid  by  the  Plan;  (b)  the  proceeds  of  the 
Advances  are  used  only  in  lieu  of 
payments  due  from  Mutual  Benefit  with 
respect  to  the  GAG;  and  (c)  repayment 
of  the  Advances  will  be  restricted  to 
proceeds  from  the  proposed  sale  of  the 
GAG  to  ASC;  and 

(2)  The  proposed  sale  of  the  GAG  by 
the  Plan  to  ASC;  provided  that  the 
purchase  price  for  the  GAC  equals  or 
exceeds  the  fair  market  value  of  the 
GAC  as  of  the  date  of  sale. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of 
September  10. 1991. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit-sharing  plan  which  provides  for 
individually-directed  participant 
accounts.  As  of  July  31, 1991,  the  Plan 
had  approximately  1.858  participants 
and  total  assets  of  approximately 
$8,378,031.  The  trustee  of  the  Plan  is 
Manufacturers  National  Bank  of  Detroit 
(the  Trustee).  ASC  is  a  publicly-owned 
Michigan  corporation  with  its  principal 
place  of  business  in  Southgate.  Michigan 
and  is  engaged  in  the  manufacture  of 
automotive  sunroofs,  automobile 
conversions  and  soft  trim  products,  and, 
through  its  affiliates,  in  the  operation  of 
newspaper  publishing,  graphic  printing, 
automobile  dealerships  and  a  hotel. 

2.  On  December  30. 1986  an  ASC 
affiliate  acquired  all  of  the  business  and 
assets  of  Colamco.  Inc.  (Colamco). 
which  had  previously  adopted  the 
Colamco,  Inc.  Profit  Sharing  and  401  (k) 
Plan  (the  Colamco  Plan).  Subsequently, 
all  Colamco  employees  became 
employees  of  ASC  and  the  assets  and 
liabilities  of  the  Colamco  Plan  were 
transferred  to  the  Plan  effective  January 
1, 1989.  The  assets  transferred  from  the 
Colamco  Plan  to  the  Plan  consisted  of 
the  GAC.  on  which  Mutual  Benefit  has 
suspended  payment.  ASC  is  requesting 
an  exemption,  under  the  terms  and 
conditions  described  herein,  for  past 
and  proposed  extensions  of  credit  to  the 
Plan  for  amounts  due  from  Mutual 
Benefit  with  respect  to  the  GAG  and  for 
ASC's  proposed  purchase  of  the  GAC 
from  the  Plan. 

3.  Participant  contributions  to  the 
Plan,  including  those  of  former  Colmaco 
employees  (the  Colamco  Participants), 
are  maintained  in  individually-directed 
accounts  (the  Accounts)  and  are 
invested  according  to  each  participant's 
directions  into  any  of  three  investment 
funds  (the  Funds).  Among  the  Funds  is  a 
guaranteed  investment  fund  (the  GI 
Fund),  which  includes  the  GAC  among 
its  assets.  The  GI  Fund  also  holds 
guaranteed  investment  contracts 
managed  by  the  Trustee,  although  the 


Trustee  continues  to  maintain  separate 
accounting  of  the  GAC  for  the  Colamco 
Participants.  Only  Colmaco  Participants 
have  interests  in  the  GAC.  ASC 
represents  that  as  of  September  27. 1991 
there  were  208  Colamco  Participants. 

Four  potential  events  under  the  Plan 
require  an  asset  withdrawal  from  a 
Fund  (Fund  Withdrawals),  including  the 
GI  Fund:  (1)  inter-fund  transfers  upon 
participant  direction;  (2)  distributions 
upon  termination  of  employment;  (3) 
hardship  or  ordinary  withdrawals 
during  active  employment:  and  (4) 
participant  loans.  A  Fund  Withdrawal 
from  the  GI  Fund  with  respect  to  the 
Account  of  any  Colamco  Participant 
invested  in  the  GI  Fund  requires  a 
withdrawal  from  the  GAC. 

4.  The  trustees  of  the  Colamco  Plan 
entered  into  the  GAC  with  Mutual 
Benefit  on  January  1, 1985.  Contributions 
paid  into  the  GAC  were  allocated  to  a 
separate  sub-fund  for  each  calendar 
year.  Each  sub-fund  becomes 
established  upon  the  initial  contribution 
paid  into  the  GAC  in  the  calendar  year. 
The  GAC  provides  that  the  amount  in 
each  sub-fund  earns  a  fixed  rate  of 
interest,  which  becomes  fixed  upon  the 
establishment  of  the  sub-fund  and  is 
effective  upon  the  sub-fund's 
establishment  date  through  the  sub- 
fund's  maturity  on  the  fifth  anniversary 
of  the  establishment  date.  Mutual 
Benefit  maintained  a  "fixed 
accumulation  account"  (the  GAC 
Accounts)  for  each  Colamco  Participant 
with  respect  to  the  contributions  to  and 
earnings  under  the  GAC.  The  value  of 
any  Colamco  Participant's  GAC 
Account  as  of  any  date  equaled  the  sum 
of  the  contributions  allocated  to  that 
account  plus  interest  credited  at  the  rate 
fixed  for  each  sub-fund,  less  any 
amounts  withdrawn.  ASC  represents 
that  upon  the  Colamco  Plan's  merger 
into  the  Plan,  contributions  were  no 
longer  made  to  the  GAC  on  behalf  of 
Colamco  Participants  and  Mutual 
Benefit  ceased  maintenance  of 
individual  accounts  for  the  Colamco 
Participants.  At  that  time.  Mutual 
Benefit  commenced  crediting  and 
reporting  interest  earned  under  the  GAC 
on  a  total-concept  basis,  treating  the 
total  balance  of  contributions  deposited 
under  the  GAC  as  a  lump  sum.  The 
discontinuation  of  contributions  to  the 
GAC  had  the  effect  of  conceiling  the 
GAC  with  respect  to  years  beginning  on 
and  after  January  1. 1989.  and  the  last 
contribution  to  the  GAC  was  effective 
December  31, 1988.  ASC  represents  that 
the  1985  sub-fund  matured  and  was  paid 
to  the  Plan  in  full  by  Mutual  Benefit  in 
1990,  and  that  the  1987  ami  I9»ti  sub- 
funds  have  been  liquidated  by  the  Plan 
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pursuant  to  an  agreement  with  Mutual 
BeneGt.  The  only  remaining  sub-fund  is 
the  one  established  for  1986,  with  a 
maturity  date  of  December  31. 1991. 
ASC  represents  that  under  these 
circumstances,  the  GAC  currently 
operates  like  a  guaranteed  investment 
contract,  earning  fixed  interest  on  a 
solitary  sub-fund  until  maturity,  and  that 
Mutual  Benefit  no  longer  maintains,  nor 
has  any  obligation  to  maintain,  the  GAC 
Accounts  or  pays  the  benefit  of  any 
particular  Colamco  Participant. 

5.  On  July  16, 1991  Mutual  Benefit  was 
placed  into  conservatorship  by  the  New 
Jersey  Insurance  Commissioner.  ASC 
represents  that  Mutual  Benefit  has 
ceased  payments  on  its  group  annuity 
contracts,  including  the  GAC.  and  that 
under  the  prevailing  conditions  it  is 
doubtful  that  Mutual  Benefit  will  make 
timely  payment  to  the  GI  Fund  pursuant 
to  the  GAC  for  (1)  Fund  Withdrawals,  or 
(2)  the  maturity  payment  due  December 
31, 1991.  To  protect  the  Colmaco 
Participants  from  any  adverse  effects  of 
nonpayment  by  Mutual  Benefit  on  the 
GAC,  ASC  proposes  the  Advances  as 
interest-free  loans  to  the  Plan  at  such 
times  and  in  such  amounts  as  would  be 
required  to  be  paid  under  the  terms  of 
the  GAC.  ASC  represents  that  the 
Advances  are  proposed  as  an  effective 
method  for  placing  the  Plan  in  the  same 
financial  position  it  would  have  been  in 
without  Mutual  Benefit's  adverse 
developments,  while  ensuring 
preser\'at:on  of  the  Plan's  rights  of 
recovery  from  Mutual  Benefit  or  any 
sources  making  payments  on  behalf  of 
Mutual  Benefit. 

The  Advances  will  be  made  pursuant 
to  a  written  agreement  between  ASC 
and  the  Plan  (the  Agreement) 
embodying  the  terms  of  the  extension  of 
credit  and  its  repayment.  An  Advance 
will  be  made  by  ASC  if,  at  any  time. 
Mutual  Benefit  falls  to  pay  to  the  Plan 
any  amounts  due  in  accordance  with  the 
terms  of  the  GAC.  ASC  will  advance  to 
the  Plan  the  difference  between  the 
amount  due  to  the  Plan  under  the  GAC 
and  the  amount  paid  to  the  Plan,  if  any. 
when  such  pajTnent  is  due  under  the 
GAC.  Repayment  of  the  Advances  is 
limited  to  the  proceeds  of  the  Plan's 
proposed  sale  of  the  GAC.  discussed 
below. 

5.  In  order  to  eliminate  the  GAC  as  a 
potential  risk  to  the  Plan.  ASC  proposes 
to  purchase  the  GAC  from  the  Plan  after 
the  requested  exemption,  if  granted,  is 
published  in  the  Federal  Register.  ASC 
will  pay  the  Plan  cash  for  the  GAC  in 
the  amount  of  the  GAC's  book  value  as 
of  the  date  of  such  purchase,  less  the 
total  amount  of  Advances  made  to  the 
Plan  by  ASC  with  respect  to  the  GAC. 


ASC  represents  that  the  book  value  of 
the  GAC  is  the  amount  of  total  deposits 
thereunder,  plus  accrued  interest 
through  the  date  of  sale,  less  any 
withdrawals  previously  made  under  the 
GAC.  ASC  represents  that  the  book 
value  of  the  GAC  as  of  October  31, 1991 
is  $331,632^4.  ASC  represents  that  the 
Plan  will  not  incur  any  expenses  nor 
sustain  any  losses  with  respect  to  the 
proposed  sale  of  the  GAC  to  ASC.  The 
Trustee  represents  that  book  value  is  the 
appropriate  valuation  of  the  GAC, 
concurring  in  ASC's  definition  of  the 
book  value,  and  that  the  amount  the 
Plan  will  receive  upon  the  GAC's  sale 
will  equal  or  exceed  that  fair  market 
value  of  the  GAC.  The  Trustee  further 
represents  that  the  Plan's  proposed  sale 
of  the  GAC  to  ASC  is  in  the  best 
interests  and  protective  of  the  Plan's 
participants  and  beneficiaries  because  it 
enables  the  Plan  to  avoid  any  risk 
associated  with  continued  holding  of  the 
GAC  and  it  preserves  the  participants' 
rights  to  transfer  amount  the  Funds  and 
to  obtain  distributions  and  loans. 

6.  In  order  to  accommodate  the  asset 
withdrawal  events  that  have  arisen 
since  Mutual  Benefit  ceased  payments 
with  respect  to  the  GAC,  ASC  arranged 
with  the  Trustee  to  commence  the 
Advances  on  September  10. 1991  with 
an  advance  in  the  amount  of  $32,452.41. 
For  this  reason,  ASC  requests  that  the 
exemption  be  effective  as  of  September 
10, 1991  and  that  it  provide  exemptive 
relief  for  any  additional  Advances 
which  may  be  necessary  before 
publication  of  the  requested  exemption, 
if  granted,  in  the  Federal  Register. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  Advances 
will  preserve  the  Plan's  rights  with 
respect  to  the  GAC  and  enable  the  Plan 
to  remain  in  the  same  position  which 
would  result  from  full  and  timely 
performance  under  the  GAC  by  Mutual 
Benefit;  (2)  The  Plan  will  pay  no  interest 
or  incur  any  expenses  with  respect  to 
the  transactions;  (3)  Repayment  of  the 
Advances  will  be  restricted  to  payments 
by  or  on  behalf  of  Mutual  Benefit  with 
respect  to  the  GAC  and  no  other  Plan 
assets  will  be  involved  in  the 
transactions;  (4)  Repayment  of  the 
Advances  will  be  waived  to  the  extent 
the  Plan  recoups  less  from  or  on  behalf 
of  Mutual  Benefit  on  the  disposition  of 
the  GAC  than  the  total  amount  of  the 
Advances;  (5)  In  the  sale  of  the  GAC. 
the  Plan  will  receive  an  amount  which  is 
equal  to  or  in  excess  of  the  GAC's  fair 
market  value;  (8)  The  sale  of  the  GAC 
will  enable  the  Plan  to  avoid  any  risk 


associated  with  continued  holding  of  the 
GAC:  and  (7)  The  Trustee  has 
determined  that  the  proposed  sale  of  the 
GAC  to  the  Employer  is  in  the  best 
interest  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  Willett  of  the  Department  (202) 
523-8881.  (This  is  not  a  toll-free 
number.) 

Fluidyns  Engineefing  Corporation 
Pension  Trust  (the  Plan)  Located  in 
Minneapolis,  Minnesota 

[Application  No.  D-87701 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
secUon  406(a).  (b)(1).  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (a)  the  loan  of  $500,000  (the  Loan)  by 
the  Plan  to  Fluidyne  Engineering 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  no  more  than  25%  of  the 
assets  of  the  Plan  are  involved  in  the 
Loan;  and  provided  further  that  the 
terms  and  conditions  of  the  Loan  are  no 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  involving  an  unrelated  third 
party;  and  (b)  the  personal  guaranty  by 
certain  officers  of  the  Employer  of  fifty 
percent  (50%)  of  the  outstanding  amount 
of  the  Loan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
sponsored  by  the  Employer  for  its 
eligible  employees.  As  of  December  31, 
1990.  the  Plan  had  assets  of 
approximately  $3,204,702.  As  of  January 
1. 1991.  the  Plan  had  193  participants, 
consisting  of  active  employees,  vested 
terminated  employees,  retirees,  and 
individuals  on  leave  of  absence. 

2.  The  First  Trust  National 
Association  (First  Trust),  located  in  St. 
Paul.  Minnesota,  serves  as  the  trustee 
for  the  assets  of  the  Plan  and  will  serve 
as  independent  fiduciary  on  behalf  of 
the  Plan  with  respect  to  the  proposed 
transactions.  After  receiving  advice  of 
counsel,  First  Trust  represents  that  it 
understands  and  accepts  its  duties  and 
responsibilities  as  a  fiduciary  under  the 
Act.  First  Trust  represents  that  it  has 
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associated  with  continued  holding  of  the 
GAG:  and  (7)  The  Trustee  has 
determined  that  the  proposed  sale  of  the 
GAC  to  the  Employer  is  in  the  best 
interest  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  Willett  of  the  Department  (202) 
523-8881.  (This  is  not  a  toll-free 
number.) 

Fluidyne  Engineering  Corporation 
Pension  Trust  (the  Plan)  Located  in 
Minneapolis,  Minnesota 

[Application  No.  D-87701 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
secUon  406(a).  (b)(1).  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (a)  the  loan  of  $500,000  (the  Loan)  by 
the  Plan  to  Fluidyne  Engineering 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  no  more  than  25%  of  the 
assets  of  the  Plan  are  involved  in  the 
Loan:  and  provided  further  that  the 
terms  and  conditions  of  the  Loan  are  no 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  involving  an  unrelated  third 
party:  and  (b)  the  personal  guaranty  by 
certain  officers  of  the  Employer  of  fifty 
percent  (50%)  of  the  outstanding  amount 
of  the  Loan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
sponsored  by  the  Employer  for  its 
eligible  employees.  As  of  December  31, 
1990.  the  Plan  had  assets  of 
approximately  S3.204.702.  As  of  January 
1, 1991.  the  Plan  had  193  participants, 
consisting  of  active  employees,  vested 
terminated  employees,  retirees,  and 
individuals  on  leave  of  absence. 

2.  The  First  Trust  National 
Association  (First  Trust),  located  in  St. 
Paul.  Minnesota,  serves  as  the  trustee 
for  the  assets  of  the  Plan  and  will  serve 
as  independent  fiduciary  on  behalf  of 
the  Plan  with  respect  to  the  proposed 
transactions.  After  receiving  advice  of 
counsel.  First  Trust  represents  that  it 
understands  and  accepts  its  duties  and 
responsibilities  as  a  fiduciary  under  the 
Act.  First  Trust  represent*  that  it  has 


eighty  (80)  years  of  experience  as  a 
provider  of  trustee  services,  including 
record-keeping,  administering 
participant  loans,  and  making  benefit 
distributions.  First  Trust  has 
relationships,  mostly  of  a  fiduciary 
nature,  with  approximately  800  qualified 
employee  benefit  plans  and  handles 
approximately  $9  billion  in  qualified 
plan  assets.  First  Trust  maintains  an 
experienced  employee  benefit  staff  of 
180  employees  of  which  18  are  CPAs, 
attorneys,  or  certified  employee  benefit 
specialists.  First  Trust  is  independent  in 
that  it  has  no  business  relationships 
with  the  Employer,  other  than  its 
relationship  as  trustee  of  the  Plan,  and 
has  no  overlapping  directorships,  with 
the  Employer  or  any  of  its  affiliates. 

3.  The  Employer  is  engaged  in  the 
design,  development,  and  use  of  test 
facilities  for  aerodynamic  testing,  power 
generation,  and  energy  conversion 
equipment  and  has  offices  at  623 
Marquette  Ave..  Suite  735,  in 
Minneapolis.  Minnesota.  The  Employer, 
as  the  applicant  for  exemptive  relief, 
proposes  to  borrow  $500,000  from  the 
Plan.  The  Employer  represents  that  the 
Plan  will  not  incur  any  fees, 
commissions,  or  other  costs  as  a  result 
of  this  application  or  the  proposed 
transactions. 

4.  The  Loan  will  be  amortized  in  equal 
rionthly  installment  payments  of 

Srincipal  and  interest  over  a  period  of 
ve  (5)  years  at  the  annual  interest  rate 
of  1.75%,  above  the  referenced  interest 
rate  used  by  First  Trust  for  its  variable 
rate  commercial  loans.  It  is  pepresented 
that  currently  the  referenced  rate  is  the 
prime  rate.  "The  interest  rate  will  be 
adjusted  annually,  effective  each 
February  15th.  to  reflect  any  change  in 
the  referenced  interest  rate,  as  of  each 
January  15th.  The  installment  payments 
are  due  on  the  fifteenth  (15th)  of  each 
month,  and  if  not  paid  within  five  (5) 
days  of  such  date,  a  five  percent  (5%) 
late  charge  will  be  added  to  the  amount 
due.  The  Loan  will  be  evidenced  by  a 
promissory  note  and  will  be  secured  by 
a  recorded  first  mortgage  on  a  certain 
parcel  of  improved  real  property  (the 
Property)  which  is  owned  and 
completely  occupied  by  the  Employer.  It 
is  represented  that  there  are  no  other 
encumbrances  on  the  F*roperty.  Further, 
it  is  represented  that  at  closing:  (a)  The 
services  of  a  title  company  will  be 
retained  to  ensure  that  the  Plan's  first 
mortgage  interest  in  the  Property  will  be 
properly  recorded  and  will  be 
subordinate  to  no  other  security  interest, 
and  (b)  the  Employer  will  dehver  the 
customary  closing  doamients.  including 
a  satisfactory  legal  opinion,  title 
insurance  with  the  appropriate 


endorsements,  and  an  environmental 
audit. 

In  addition  to  the  Property  serving  as 
collateral,  it  is  represented  that  certain 
officers  of  the  Employer  will  execute  a 
personal  guaranty  of  fifty  percent  (50%) 
of  the  outstanding  amount  of  the  Loan. 
First  Trust,  on  behalf  of  the  Plan 
negotiated  at  arm's-length  the  terms  of 
the  Loan  with  the  Employer  and 
accepted  a  guaranty  of  fifty  percent 
(50%).  rather  than  100%.  of  the 
outstanding  amount  of  the  Loan  as 
adequate  collateral  when  combined 
with  a  first  mortgage  security  interest  in 
the  Property.  It  is  further  represented 
that,  as  of  the  date  the  Loan  is  entered, 
financial  statements  will  be  obtained 
from  the  officers  guarantying  the  Loan  in 
order  to  verify  that  the  value  of  their 
aggregate  personal  assets  exceeds 
$250,000,  exclusive  of  such  officers' 
homesteads  and  holdings  in  the 
Employer. 

5.  The  Property  which  serves  in  part 
as  collateral  fqi  (he  Loan  is  located  at 
5900  Olson  Memorial  Highway. 
Hennepin  County.  Golden  Valley, 
Minnesota.  The  Property  consists  of  an 
unimproved  rectangular  parcel  of 
approximately  1.01  acres  suitable  for  a 
surface  parking  lot.  and  an  improved 
parcel  of  approximately  2.15  acres 
which  is  irregular  in  shape.  The 
improvement  is  described  as  two-story 
masonry,  office-engineering  styled 
building,  constructed  in  1962.  It  is 
represented  that  both  parcels  are  fully 
serviced  with  utilities,  accessed  by 
improved  streets,  and  are  zoned  for 
industrial  or  parking  uses. 

6.  On  September  17. 1990.  N.  Craig 
Johnson,  MAI,  a  qualified  independent 
real  estate  appraiser  and  consultant, 
appraised  the  Property  at  $1,150,000. 
Subsequently,  at  the  request  of  First 
Trust,  Towle  Real  Estate  Company 
(Towle)  estimated  that  the  probable 
sales  price  of  the  Property  in  the  market, 
as  of  September  20. 1991,  would  range 
from  $750,000  to  $800,000. 

7.  After  obtaining  an  opinion  from 
Towle  regarding  the  fair  market  sales 
price  of  the  Property,  and  as  a  result  of 
First  Trust's  concerns  regarding  the 
value  of  the  Property,  First  Trust 
proposed  that  the  principal  amount  of 
the  Loan  be  $500,000.  First  Trust  had 
determined  that  it  is  customary,  in 
commercial  real  estate  mortgage 
transactions  similar  to  the  proposed 
transaction  for  a  lender  to  charge  the 
borrower  a  minimum  origination  fee  of 
1%  of  the  amount  of  the  loan. 
Accordingly.  First  Trust  represents  that 
on  behalf  of  the  Plan  it  will  charge  the 
Employer  an  origination  fee  of  $5,000 
(1%  of  $500,000). 


It  is  represented  that  the  interest  rate 
charged  to  the  Employer  is  comparable 
to  that  charged  in  the  community  to 
borrowers  of  the  same  credit  worthiness 
as  the  Employer  with  similar  collateraL 
Based  on  First  Trust's  knowledge  of 
comparable  transactions,  the  terms  of 
the  Loan,  as  agreed  upon,  are 
represented  to  be  at  least  as  favorable 
as  those  negotiated  with  an  unrelated 
third  party  similar  to  the  Employer. 

Based  on  the  estimated  fair  maricet 
value  of  the  Property,  First  Trust  has 
determined  that  the  Loan  would  be 
adequately  secured,  even  if  the  guaranty 
of  50%  of  the  outstanding  amount  of  the 
Loan  were  absent.  However,  First  Trust 
represents  that  it  is  the  policy  of  its 
commercial  banking  division  to  obtain 
personal  guaranties  in  transactions  of 
this  nature.  Accordingly,  First  Trust 
represents  that  the  value  of  the  Property 
and  the  guaranty  of  50%  of  the 
outstanding  amount  of  the  Loan  provide 
adequate  security  to  the  Plan. 

First  Trust  represents  that  the 
composition  of  the  Plan's  portfolio  after 
the  investment  in  the  Loan  will  continue 
to  satisfy  the  diversification 
requirements  of  the  Act.  Approximately 
26%  of  the  Plan's  assets  are  invested  in 
the  First  Trust  Short-Term  Collective 
Fund,  55%  is  in  U.S.  Treasury  Notes,  and 
20%  is  invested  in  an  insurance 
company  equity  pooled  account.  If  the 
proposed  Loan  is  approved,  First  Trust 
anticipates  that  a  portion  of  the  First 
Trust  Short-Term  Collective  Fund  will 
be  liquidated  in  order  to  fund  the  Loan. 
Thereafter,  approximately  15%  of  the 
Plan's  assets  will  be  invested  in  the 
Loan  and  approximately  11%  will 
remain  in  the  First  Trust  Short-Term 
Collective  Fund. 

With  respect  to  the  liquidity  of  the 
Plan,  the  five  (5)  year  term  of  the  Loan, 
in  the  opinion  of  First  Trust,  is 
reasonable  in  light  of  the  expected  cash 
fiow  needs  of  the  Plans.  In  making  this 
determination.  First  Trust  calculated 
that  the  Plan  expended  a  total  of 
$220,880  in  participant  distributions  and 
administrative  costs  during  the  three 
year  period  from  1988-1990.  In  the 
opinion  of  First  Trust,  participant 
distributions  and  administrative  costs 
are  not  expected  to  increase  over  the 
five  (5)  year  term  of  the  Loan  at  a  rate 
faster  than  they  have  over  the  last  three 
years.  First  Trust  believes  that  adequate 
cash  to  meet  the  Plan's  needs  will  be 
available  from  the  foUovyring  assets  of 
the  Plan:  (a)  The  First  Trust  Short-Term 
Collective  Fund  which  will  contain 
approximately  $350,000  after  the  Loan  is 
funded;  (b)  U.S.  Treasury  Notes  in  the 
amount  of  $300,000.  the  earHest  of  which 
matures  on  May  15. 1992;  (c)  the 
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insuranne  company  equity  pooled 
account  with  a  market  value  of 
approximately,  $655,810,  as  of  May  14. 
1991;  and  (d)  the  Employer's  monthly 
payments  of  approximately  $10,000  to 
$11,000,  pursuant  to  the  Loan  agreement. 
Accordingly,  First  Trust  does  not 
anticipate  any  cash  flow  problems  as  a 
result  of  the  Loan  transaction. 

First  Trust  represents  that  the 
projected  rate  of  return  to  the  Plan  from 
the  Loan  will  be  higher  in  relation  to  the 
return  currently  available  to  the  Plan  or 
those  reasonable  available  at  the  same 
or  a  lesser  level  of  risk.  For  these 
reasons,  First  Trust  represents  that  the 
transactions  are  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries. 

First  Trust  will  also  administer  the 
Loan  in  order  to  insure  that  the  Plan 
receives  timely  installment  payments 
and  will  levy  a  late  charge  when 
appropriate.  In  addition,  it  is 
represented  that  upon  default  in  any 
installment  payment.  First  Trust  is 
authorized  to  enforce  the  Plan's  rights 
by  suing  for  specific  performance  or  by 
selling  the  Property  and  applying  the 
proceeds  to  repay  the  Loan. 

8.  In  summary  the  Employer 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
of  section  408(a]  of  the  Act  and  section 
4975(c)(2)  of  the  Code  because: 

(a)  The  amount  of  the  Loan  represents 
less  than  25%  of  the  assets  of  the  Plan; 

(b)  The  Loan  will  be  secured,  in  part, 
by  Property  with  a  value  determined  by 
an  independent  appraiser 

(c)  The  Plan's  interest  in  the  Property 
will  be  recorded  as  a  first  mortgage; 

(d)  Certain  officers  of  the  Employer 
have  guarantied  50%  of  outstanding 
amount  of  the  Loan; 

(e)  First  Trust  has  determined  that  the 
value  of  the  Property  and  the  guaranty 
serve  as  adequate  security  for  the  Loan; 

(f)  First  Trust,  as  independent 
fiduciary,  has  reviewed  the  terms  of  the 
Loan  and  has  concluded  that  the 
proposed  transactions  are  in  the  interest 
of  and  protective  of  the  Plan  and  the 
participants  and  beneficiaries; 

(g)  First  Trust  will  monitor  compliance 
with  the  terms  of  the  Loan  throughout 
the  duration  of  the  transactions;  and 

(h)  The  Plan  will  incur  no  fees, 
commissions,  or  other  charges  as  a 
result  of  the  proposed  transactions. 
FOfl  FURTHER  INFORMATION  CONTACT 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  the  interested 
persons  is  directed  to  the  following: 


(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act.  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  9th  day  of 
December,  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  91-29751  Filed  12-11-91;  8:45  am) 

SILLMO  COOE  4510-2»-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidehnes,  the 


National  Science  Foundation  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  January  9, 1992.  Comments  may  be 
submitted  to: 

Agency  Clearance  Officer.  Herman  G. 
Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foundation.  Washington,  DC  20550,  or 
by  telephone  (202)  357-7335;  and  to: 

OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Dan  Chenok,  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington.  DC  20503. 

Title:  lEA  Computers  in  Education — 
Stage  2. 

Affected  Public:  Individuals. 

Responses/Burden  Hours:  20,000 
respondents — 40  minutes  each 
response. 

Abstract:  The  Computers  in  Education 
Study  will  collect  information 
concerning  how  computers  are  used  in 
instruction  and  how  well  students 
understand  the  basic  principles  of 
information  technology.  The  study 
will  help  educators  understand 
difference  in  performance,  by 
exploring  relations  between  factors 
such  as  curricula,  time  spent  on  school 
work,  teacher  training,  classroom 
techniques  and  other  variables. 

Dated:  December  6. 1991. 
Hennan  G.  Fleming. 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  91-29626  Filed  12-11-91;  8:45  am) 

BILUNG  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  December  17, 1991.  in  room 
P-422,  7920  Norfolk  Avenue,  Bethesda. 
MD. 

Most  of  the  meeting  will  be  open  to 
public  attendance.  A  portion  of  the 
meeting  will  be  closed  to  discuss 
information  deemed  proprietarj'  to  the 
Westinghouse  Electric  Corporation, 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  December  17. 1991 — 8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  . 
pertinent  issues  relating  to  the 
requirements  for  integral  system  testing 
of  the  Westinghouse  Electric 
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OUNOATION 
on  Submitted 


le  Paperwork 
3  Guidehnes,  the 


National  Science  Foundation  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  January  9. 1992.  Comments  may  be 
submitted  to: 

Agency  Clearance  Officer.  Herman  G. 
Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foundation,  Washington,  DC  20550,  or 
by  telephone  (202)  357-7335;  and  to: 

OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Dan  Chenok.  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington.  DC  20503. 

Title:  lEA  Computers  in  Education — 
Stage  2. 

Affected  Public:  Individuals. 

Responses/Burden  Hours:  20,000 
respondents — 40  minutes  each 
response. 

Abstract:  The  Computers  in  Education 
Study  will  collect  information 
concerning  how  computers  are  used  in 
instruction  and  how  well  students 
understand  the  basic  principles  of 
information  technology.  The  study 
will  help  educators  understand 
difference  in  performance,  by 
exploring  relations  between  factors 
such  as  curricula,  time  spent  on  school 
work,  teacher  training,  classroom 
techniques  and  other  variables. 

Dated:  December  6. 1991. 
Hennan  G.  Fleming. 

NSF  Reports  Clearance  Officer. 

(FR  Doc.  91-29626  Filed  12-11-91;  8:45  am) 

BILUNG  CODC  755S-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  December  17. 1991.  in  room 
P-422,  7920  Norfolk  Avenue.  Bethesda, 
MD. 

Most  of  the  meeting  will  be  open  to 
public  attendance.  A  portion  of  the 
meeting  will  be  closed  to  discuss 
information  deemed  proprietary'  to  the 
Westinghouse  Electric  Corporation, 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  December  17. 1991 — 8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
pertinent  issues  relating  to  the 
requirements  for  integral  system  testing 
of  the  Westinghouse  Electric 


Corporation's  AP-600  advanced  reactor 
design. 

Oral  statements  may  be  represented 
by  members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
£ar  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Westinghouse  Electric  Corporation, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Paul  Boehnert  (telephone 
301/492-8558)  between  7:30  a.m.  and 
4:15  p.m.  (EST).  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 

liat  may  have  occurred. 
Dated:  December  5. 1991. 

juy  R.  Quittschreiber. 

!rA;e/,  Nuclear  Reactors  Branch. 

FR  Doc.  91-29627  Filed  12-11-91;  8:45  am] 

BILUNG  CODE  75M-ai-lt 


Final  Reports  Governing  Power 
Reactor  License  Renewals,  Availability 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  published  five  reports 
that  provide  supplementary  information 
to  its  final  rule  that  establishes  the 
procedures,  criteria,  and  standards 
governing  nuclear  power  plant  license 
renewal.  These  reports  provide  the  basis 
for  the  rule.  They  are: 


(1)  NUREG-1362.  "Regulatory 
Analysis  for  Final  Rule  on  Nuclear 
Power  Plant  License  Renewal."  USNRC. 
December  1991. 

(2)  NUREG-1398.  "Environmental 
Assessment  for  Final  Rule  on  Nuclear 
Power  Plant  License  Renewal."  USNRC, 
December  1991. 

(3)  NUREG-141Z  "Foundation  for  the 
Adequacy  of  the  Licensing  Bases," 
USNRC.  December  1991. 

(4)  NUREG-1428,  "Analysis  of  Public 
Comments  on  the  Proposed  Rule  on 
Nuclear  Power  Plant  License  Renewal." 
UNSRC.  December  1991. 

(5)  NUREG-5382.  "Screening  of 
Generic  Safety  Issues  for  License 
Renewal  Considerations,"  the  MITRE 
Corporation.  December  1991. 
ADDRESSES:  Copies  of  the  NUREGs  may 
be  purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082.  Washington,  DC 
20013-7082.  Copies  are  also  available  for 
purchase  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Sege.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone:  (301)  492-3904. 

Dated  at  Washington,  DC,  this  26th  day  of 
November,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Warren  Minners. 

Director.  Division  of  Safety  Issue  Resolution. 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  91-29629  Filed  12-11-91;  8:45  am] 

MLUNO  COOC  7S90-01-M 


[Docket  Na  90-213] 

Connecticut  Yankee  Atomic  Power 
Co.,  (Haddam  Neck  Plant);  Exemption 


The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO.  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operation  of  the  Haddam 
Neck  Plant.  The  license  provides,  among 
other  things,  that  the  Haddam  Neck 
Plant  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  single-unit  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Middlesex  County. 
Connecticut. 

n. 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  speciRed  in  10  CFR  50.54(o). 
is  that  primary  reactor  containments 


shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50. 
appendix  J.  More  specifically  the 
following  section  requires  that: 

10  CFR  Pari  50.  Appendix  /.  Section  in.A.6.(b) 

If  two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptance  criteria 
in  IIl.A.5.(b).  notwithstanding  the  periodic 
relest  schedule  of  QI.D.  a  Type  A  test  shall  be 
performed  at  each  plant  shutdown  for 
refueling  or  approximately  every  IS  months, 
whichever  occurs  first,  until  two  consecutive 
Type  A  tests  meet  the  acceptance  criteria  in 
III.A.5.(b).  after  which  time  the  retest 
schedule  specified  in  lU.D  may  t>e  resumed. 

The  Haddam  Neck  Plant  has  failed 
the  acceptance  criteria  for  the  three 
Type  A  tests  performed  from  1984  to 
1987  because  of  leakage  through 
containment  penetrations.  The  Type  A 
test  is  a  test  of  the  entire  containment 
building  and  is  normally  performed 
every  3  to  4  years,  such  that  three  tests 
are  conducted  every  10-year  period. 
Containment  penetrations  are  also 
testable  by  local  leak  rate  tests  (Type  B 
and  Type  C  tests)  which  are  required 
every  refueling  outage  and  at  least  every 
2  years. 

By  letter  dated  August  12, 1991,  the 
licensee  requested  an  exemption  to  the 
requirements  of  section  ni.A.6.(b) 
proposing  an  aggressive  "Local  Leak 
Rate  Testing — Corrective  Action  Plan" 
in  lieu  of  more  frequent  Type  A  tests. 
This  plan  is  further  described  in  the 
safety  evaluation  dated  December  5. 
1991.  The  licensee  has  stated  that  the 
failures  of  the  Type  A  tests  were  the 
result  of  the  Type  B  and  C  penalty 
additions  to  the  test  results.  The  NRC 
staff  confirmed  this  statement  by 
reviewing  the  test  reports  and  notes  that 
the  licensee  has  proposed  and 
implemented  a  corrective  action 
program  consistent  with  NRC  Office  of 
Inspection  and  Enforcement  Information 
Notice  No.  85-71.  issued  August  22, 1985. 
This  Information  Notice  provides 
guidance  to  licensees  that  states  in 
circumstances  as  described  above: 

the  general  purpose  of  maintaining  a 

high  degree  of  containment  integrity  might  be 
better  served  through  an  improved 
maintenance  and  testing  program  for 
containment  penetration  boundaries  and 
isolation  valves.  In  this  situation,  the  licensee 
may  submit  a  Corrective  Action  Han  with  an 
alternative  leakage  test  program  proposal  as 
an  exemption  request  for  NRC  staff  review.  If 
this  submittal  is  approved  by  the  NRC  staff, 
the  hcensee  may  implement  the  corrective 
action  and  alternative  leakage  test  program 
in  lieu  of  the  required  increase  in  Type  A  test 
frequency  incurred  after  the  failure  of  two 
successive  Type  A  tests." 

In  addition,  the  NRC  staff  notes  that 
the  results  of  the  Type  A  tests. 
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neglecting  the  addition  of  the  penalties 
for  the  penetration  leakages  determined 
from  the  Type  B  and  C  tests,  do  not 
indicate  any  deterioration  of  the 
containment  building  and  are  typical  of 
results  of  similar  containment  tests  in 
the  industry.  The  NRC  staff  concludes 
that  the  Corrective  Action  Plan  will 
detect  and  correct  the  types  of  excess 
leakage  that  have  occurred  in  the  past 
(i.e.,  penetration  leakage)  because  the 
plan  includes  (a)  an  augmented  local 
leak  rate  test  program,  (b)  a  trending 
program,  and  (c)  improved  test 
procedures  and  methods.  Further,  the 
NRC  staff  sees  no  benefit  to  be  gained 
by  requiring  a  Type  A  test  at  this  time 
since  the  Haddam  Neck  Plant  has 
demonstrated  the  effectiveness  of  its 
Corrective  Action  Pla»  by  successfully 
passing  the  "as  found"  Type  A  test 
during  the  1989  outage.  The  staff  finds 
that  under  these  circumstances,  the 
licensee  should  be  granted  exemption 
from  the  18-month  restriction.  The  staff 
also  fmds  that  if  the  Type  A  test 
performed  during  the  Cycle  17  refueling 
outage  meets  the  acceptance  criteria  of 
appendix )  (thereby  demonstrating 
further  success  of  ihe  Corrective  Action 
Plan),  the  schedule  for  Type  A  tests  will 
revert  to  that  required  under  section 
III.D  of  appendix  ].  Many  aspects  of  the 
Corrective  Action  Plan  will  be  continued 
in  the  Containment  Testing  Program 
which  will  maintain  the  containment 
integrity  through  ongoing  testing  and 
maintenance  to  detect  and  focus 
licensee  resources  on  future  bad 
performers. 

rv. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Further, 
the  Commission  finds  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  in  these 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
and  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule,  in  that, 
as  discussed  in  Section  III,  the  proposed 
alternative  better  meets  the  purpose  of 
correcting  excess  leakage.  The 
exemption  provides  only  a  one-time 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation  by  implementing  an 
alternative  program  to  achieve  the 
underlying  purpose  of  the  rule. 

Accordingly,  the  Commission  hereby 
grants  the  following  exemption  from  the 


requirements  of  section  III.A.6.(b)  of 
appendix  ]  to  10  CFR  part  50: 

The  IB-month  limit  on  the  interval  between 
the  April  1989  Type  A  test  and  the  required 
Type  A  test  during  Cycle  16  is  waived  until 
Cycle  17  based  on  the  licensee's  aggressive 
Corrective  Action  Plan  and  the  successful 
Type  A  test  in  1989. 

If  the  results  of  the  Type  A  test  for 
Cycle  17  meet  the  acceptance  criteria  of 
section  III.A.5.(b),  the  next  required  test 
shall  be  in  accordance  with  the 
requirements  of  section  III.D.  If  the 
results  of  the  Type  A  test  do  not  meet 
the  criteria  of  section  III.A.5.(b),  the  next 
required  tests  shall  remain  in 
accordance  with  the  requirements  of 
section  III.A.6.(b). 

Pursuant  to  10  CFR  51,32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  58590). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-29731  Filed  12-11-91;  8:45  am] 
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[Docket  No.  70-3070-MLl 

Louisiana  Energy  Services,  LP., 
(Claiborne  Enrichment  Center); 
Appointment  of  Adjudicatory 
Employee 

In  accord  with  the  requirements  of  10 
CFR  2.4.  notice  is  hereby  given  that 
Charles  W.  Emeigh.  International 
Safeguards  Branch,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
been  appointed  as  a  Commission 
adjudicatory  employee  within  the 
meaning  of  S  2.4  to  advise  the 
Commission  on  issues  in  the  above- 
captioned  proceeding  related  to 
consideration  of  safeguards 
requirements. 

Mr.  Emeigh  has  not  been  engaged  in 
the  performance  of  any  investigative  or 
litigating  function  in  connection  with  the 
Claiborne  Enrichment  Center  or  in  any 
factually-related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigation  or  litigating 
fimctions  in  the  Claiborne  Enrichment 
Center  operating  license  proceeding  are 
required  to  observe  the  restrictions  of  10 
CFR  2.780  and  2.781  in  their 
communications  with  Mr.  Emeigh. 

It  is  so  ordered. 


Dated  at  Rockville.  Maryland  this  6th  day 
of  December  1991. 

For  the  Commission. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  91-29728  Filed  12-11-91;  8:45  am] 
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[Docket  No.  70-3070-ML] 

Louisiana  Energy  Services,  LP., 
(Claiborne  Enrichment  Center); 
Appointment  of  Adjudicatory 
Employee 

In  accord  with  the  requirements  of  10 
CFR  2.4.  notice  is  hereby  given  that 
George  E.  Powers,  Radiation  Protection 
and  Health  Branch,  Office  of  Nuclear 
Regulatory  Research,  has  been 
appointed  as  a  Commission 
adjudicatory  employee  within  the 
meaning  of  §  2.4  to  advise  the 
Commission  on  issues  in  the  above- 
captioned  proceeding  related  to 
consideration  of  citing  criteria  for 
toxicity  of  uranium  hexafluoride. 

Mr.  Powers  has  not  been  engaged  in 
the  performance  of  any  investigative  or 
litigating  function  in  connection  with  the 
Claiborne  Enrichment  Center  or  in  any 
factually-related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigation  or  litigating 
functions  in  the  Claiborne  Enrichment 
Center  operating  license  proceeding  are 
required  to  observe  the  restrictions  of  10 
CFR  2.780  and  2.781  in  their 
communications  with  Mr.  Powers. 

It  is  so  ordered. 

Dated  at  Rockville.  Maryland  this  6th  day 
of  December,  1991. 
For  the  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  91-29729  Filed  12-11-91;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

Statement  of  Policy  on  ttie  Treatment 
of  Collateralized  Put  Obligations  After 
Appointment  of  the  Resolution  Trust 
Corporation  as  Conservator  or 
Receiver 

AGENCY:  Resolution  Trust  Corporation. 
action:  Policy  statement. 

summary:  The  Board  of  Directors  of  the 
Resolution  Trust  Corporation  ("RTC") 
has  adopted  a  PoHcy  Statement  that 
clarifies  the  treatment  of  collateralized 
put  obligations  by  the  RTC  as 
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Dated  at  Rockville.  Maryland  this  6th  day 
of  December  1991. 

For  the  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  91-29728  Filed  12-11-91;  8:45  am] 
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[Docket  No.  70-3070-ML] 

Louisiana  Energy  Services,  LP., 
(Claiborne  Enrichment  Center); 
Appointment  of  Adjudicatory 
Employee 

In  accord  with  the  requirements  of  10 
CFR  2.4,  notice  is  hereby  given  that 
George  E.  Powers,  Radiation  Protection 
and  Health  Branch.  Office  of  Nuclear 
Regulatory  Research,  has  been 
appointed  as  a  Commission 
adjudicatory  employee  within  the 
meaning  of  §  2.4  to  advise  the 
Commission  on  issues  in  the  above- 
captioned  proceeding  related  to 
consideration  of  citing  criteria  for 
toxicity  of  uranium  hexafluoride. 

Mr.  Powers  has  not  been  engaged  in 
the  performance  of  any  investigative  or 
litigating  function  in  connection  with  the 
Claiborne  Enrichment  Center  or  in  any 
factually-related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigation  or  litigating 
functions  in  the  Claiborne  Enrichment 
Center  operating  license  proceeding  are 
required  to  observe  the  restrictions  of  10 
CFR  2.780  and  2.781  in  their 
communications  with  Mr.  Powers. 

It  is  so  ordered. 

Dated  at  Rockville,  Maryland  this  6th  day 
of  December.  1991. 
For  the  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc.  91-29729  Filed  12-11-91;  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 

Statement  of  Policy  on  the  Treatment 
of  Collateralized  Put  Obligations  After 
Appointment  of  the  Resolution  Trust 
Corporation  as  Conservator  or 
Receiver 

AQENCY:  Resolution  Trust  Corporation. 
ACTION:  Policy  statement. 

summary:  The  Board  of  Directors  of  the 
Resolution  Trust  Corporation  ("RTC") 
has  adopted  a  Policy  Statement  that 
clarifies  the  treatment  of  collateralized 
put  obligations  by  the  RTC  as 


conservator  or  receiver  for  the  issuing 
savings  association. 

DATES:  This  Policy  Statement  was 
effective  April  30, 1991. 
ADDRESSES:  Resolution  Trust 
Corporation.  801 17th  Street  NW.. 
Washington,  DC  20034. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hu  A.  Benton.  Senior  Counsel,  Securities 
and  Finance,  Legal  Division.  RTC  202/ 
73&-0301. 

SUPPLEMENTARY  INFORMATION:  In  April, 
1990,  the  Board  of  Directors  of  the  RTC 
adopted  a  policy  regarding  the  payment 
of  interest  on  direct  collateralized 
obligations  of  a  savings  association 
after  appointment  of  the  RTC  as 
conservator  or  receiver  of  the 
association  (the  "Policy  on  Direct 
Obligations").  A  Notice  was  published 
in  the  Federal  Register  on  April  17, 1990 
[55  FR  14368],  informing  the  public  of  the 
availability  of  the  Policy  on  Direct 
Obligations.  The  Policy  on  Direct 
Obligations  provides,  among  other 
things,  that: 

■l-The  RTC,  as  conservator  or  receiver, 
has  the  right  under  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
to  call,  redeem  or  prepay  any  direct 
collateralized  borrowing  by 
repudiation  or  disaffirmance. 
■  -Because  of  the  market  sensitive 
nature  of  the  collateral  generally 
securing  these  borrowings,  such  a 
redemption  or  prepayment  through 
repudiation  or  disaffirmance  will 
occur  within  60  days  after 
appointment  of  the  conservator  or 
receiver. 

—In  the  event  of  such  a  redemption  or 
prepayment,  the  principal  amount  of 
the  obligation,  plus  interest  at  the 
contract  rate  up  to  and  including  the 
date  of  redemption  or  pajTuent,  will 
be  payable  to  the  extent  secured  by 
the  collateral. 
—If  redemption  or  prepayment  does  not 
occur  on  or  before  the  60th  day  after 
the  appointment  of  the  conservator  or 
receiver,  then  the  terms  of  the 
contract  will  be  enforceable  during 
the  pendency  of  the  conservatorship 
or  receivership. 

The  Policy  on  Direct  Obligations 
defines  the  term  "direct  collateralized 
obligations"  to  exclude  contingent 
obligations  such  as  letters  of  credit.  On 
September  25, 1990,  the  Board  of 
Directors  of  the  RTC  adopted  a  policy 
regarding  the  treatment  of  collateralized 
letters  of  credit  of  a  savings  association 
following  the  appointment  of  the  RTC  as 
conservator  or  receiver  of  the 
association  (the  "Policy  on 
Collateralized  Letters  of  Credit").  The 


Policy  on  Collateralized  Letters  of  Credit 
provides  that  such  letters  of  credit 
issued  by  savings  associations  prior  to 
the  effective  date  of  FIRREA  will  be 
treated  similarly  to  direct  collateralized 
borrowings,  except  that  the  conservator 
or  receiver  will  have  180  days  following 
its  appointment,  rather  than  60  days,  to 
determine  whether  to  repudiate  or  to 
continue  to  perform  under  the  letter  of 
credit  arrangement. 

Subsequent  to  the  adoption  of  the 
Policy  on  Collateralized  Letters  of 
Credit,  questions  have  arisen  regarding 
another  type  of  contingent  obligation 
known  as  collateralized  put  options. 
According  to  one  estimate,  there  are 
currently  between  30  and  40  unit 
investment  trusts  that  purchased 
securities  from  Hnancial  institutions, 
including  savings  associations,  subject 
to  an  option  to  require  the  selling 
institution  to  repurchase  some  or  all  of 
the  sold  securities  under  specified 
circumstances,  at  a  specified  date  or 
during  a  specified  period.  In  many  cases, 
these  transactions  permitted  savings 
associations  to  sell  tax-exempt 
obligations  issued  by  State  and  local 
governmental  units  or  other  public 
agencies  which,  because  of  Uieir  tax- 
exempt  status  and  changes  in  credit 
market  conditions,  bore  yields  that  had 
become  unattractive,  particularly  for 
institutions  unable  to  benefit  from  tax- 
exempt  income. 

The  Federal  Home  Loan  Bank  Board 
(the  "FHLBB"),  prior  to  the  enactment  of 
FIRREA,  provided  written  assurances  to 
the  national  credit  rating  agencies  and 
others  to  the  affect  that  the  beneficiary 
of  a  collateralized  put  option  would 
have  a  provable  claim  and  would  have 
an  enforceable  security  interest  in  the 
collateral  even  if  the  only  event  of 
default  was  the  insolvency  of  the 
savings  association.  Under  the  FHLBB 
policy,  the  Federal  Sa\ings  and  Loan 
Insurance  Corporation,  as  receiver  of  a 
failed  savings  association,  would  either 
accelerate  the  association's  obligations    ' 
under  the  put  or  assume  such 
obligations. 

Due  to  market  and  credit  rating 
agency  uncertainty  at  the  present  time 
regarding  the  RTC's  position  with 
respect  to  collateralized  put  obligations, 
holders  of  securities  sold  subject  to  such 
options  might  have  an  incentive  to 
exercise  their  options  solely  because  the 
selling  institution  could  at  some  point  be 
placed  in  conservatorship  or 
receivership.  Exercise  of  the  options 
under  these  circumstances  could 
adversely  affect  the  liquidity  of  the 
associatons,  as  well  as  returning  to  their 
portfolios  tax-exempt  bonds  and  other 
securities  that  may  not  fit  their  current 
investment  needs.  Thus,  elimination  of 


uncertainties  surrounding  treatment  of 
collateralized  put  obligations  by  the 
R7  C  as  conservator  or  receiver  should 
reduce  the  possibility  of  such 
undesirable  events  and  lower  overall 
costs  to  the  RTC  of  future  resolutions. 

The  Statement  of  Policy  set  forth 
below  establishes  the  treatment  by  the 
Resolution  Trust  Corporation  (the 
"RTC")  of  collateralized  "put" 
obligations  issued  by  a  savings 
association  for  which  the  RTC  ia 
subsequently  appointed  conservator  or 
receiver. 

Statement  of  Policy 

The  RTC  considered  a  number  of 
relevant  policy  factors,  including  its 
legal  rights  and  powers  under  FIRREA; 
the  assurances  provided  by  the  FHLBB 
prior  to  the  enactment  of  FIRREA  and 
market  reliance  on  those  assurances:  the 
need  for  market  certainty  and  stabihty; 
and  the  potential  long-term  cost  to  the 
RTC  of  outright  repudiation  of 
collateralized  put  options  or  of 
immediate  acceleration  of  the  issuer's 
obligations  under  such  options.  Based 
on  its  consideration  and  balancing  of 
such  factors,  the  RTC  has  determined  to 
adopt  and  implement  the  following 
policy  with  respect  to  the  treatment  of 
collateralized  put  options  after 
appointment  of  the  RTC  as  conservator 
or  receiver: 

(1)  The  Policy  on  Direct  Obligations 
shall  apply  in  all  respects  to 
collateralized  put  options  originally 
issued  by  savings  associations  prior  to 
the  effective  date  of  FIRREA. 
Accordingly,  the  RTC,  in  its  capacity  as 
conservator  or  receiver,  may  accelerate 
the  association's  obligation  under  the 
put  option,  in  which  event  payment  will 
be  tendered  under  the  option,  to  the 
extent  of  available  collateral,  up  to  an 
amount  equal  to  the  repurchase  or  strike 
price  provided  in  the  option  contract, 
plus  any  expenses  of  liquidation  of  the 
collateral,  to  the  extent  provided  in  the 
contract.  If  the  holder  of  the  option  for 
any  reason  fails  to  accept  the  amount 
tendered,  the  RTC  will  deem  the  option 
contract  and  collateral  arrangement 
terminated.  If  the  RTC  does  not 
accelerate  this  option,  then  the  terms  of 
the  contract  will  be  enforceable  during 
the  pendency  of  the  conservatorship  or 
receivership. 

(2)  Notwithstanding  paragraph  3  of 
the  Policy  on  Direct  Obligations,  the 
RTC  shall  have  180  (rather  than  60)  days 
from  the  date  of  appointment  of  the 
conservator  or  receiver  to  make  a 
determination  whether  or  not  to 
accelerate  a  collateralized  put 
obligation.  The  additional  time  is 
required  to  enable  the  RTC  to  evaluate 
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properly  the  entire  transaction  of  which 
the  option  is  a  part,  which  in  many 
cases  will  be  hi^ly  complex.  In  the  case 
of  institutions  where  the  RTC  ah^ady 
has  been  so  appointed,  the  180-day 
period  shall  begin  to  run  as  of  the  date 
of  adoption  of  this  policy. 

(3)  This  policy  is  intended  to  cover 
only  collateralized  put  obligations 
issued  in  connection  with  capital 
markets  Rnancing  transactions, 
including  formation  of  publicly  offered 
unit  investment  trusts  and  other  sales  of 
savings  associations'  portfolio  securities 
in  capital  markets  transactions, 
undertaken  in  rehance  on  assurances 
provided  to  rating  agencies  and 
investors  by  the  FHLBB. 

(4)  It  is  understood  that  persons 
involved  in  secured  transactions  with 
savings  associations  may  reasonably 
rely  upon  this  policy  statement 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  mh  day  of 
Oecenil>er.  19B1. 
Resolution  Trust  Corporation. 
lobn  M.  Beckley,  Jr., 
Executive  Secretary. 
(FR  Doc.  91-29646  Filed  12-11-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

IRslSMS  No.  34-30037;  tntamtUkxwt  SortM 
No.  351;  Rl«  No.  Sn-AMEX-91-20;  Amdt 
No.1] 

Self-Regulatory  Organizations;  Filing 
of  Amendment  No.  1  to  Proposed  Rule 
Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  Warrants 
on  a  Basket  of  Ten  Foreign  Currencies 

Dece.Tjber  5. 1991. 

PtiTSuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  November  25. 1991.  the 
American  Stock  Exchange.  Inc. 
("AMEX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  Amendment  No.  1  to 
the  proposed  rule  change  as  described 
in  Items  1. 11  and  III  below,  which  Items 
have  been  prepared  by  the  self-regultory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  OrgaoizatioD's 
Statement  of  the  Tamis  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  is  proposing  to  delete 
language  that  it  previously  proposes  to 
be  included  in  section  106(d)  of  the 
AMEX  Company  Guide  (Currency  and 


Index  Warrants — Cash  Settlement),  in 
connection  with  its  proposal  to  list  and 
trade  warrants  on  a  basket  of  ten  major 
foreign  currencies.  *  Specifically,  the 
Exchange  proposes  to  delete  language 
relating  to  the  physical  delivery  of  the 
underlying  foreign  currency  or 
ctirrencies.  Accordingly,  that  portion  of 
section  106(d)  that  provides  for  cash 
settlement  of  index  and  currency 
warrants  in  U.S.  dollars  would  remain 
unchanged. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  AMEX.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis.sion.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  receives  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  has  proposed  to  list 
under  Section  106  (Currency  and  Index 
Warrants)  of  the  Ajnex  Company  Guide 
warrants  on  a  basket  of  ten  major 
foreign  currencies,  which  are  identical 
to.  and  weighted  in  accordance  with,  the 
U.S.  dollar  index  established  and 
published  by  the  Federal  Reserve  Board 
("Fed").*  The  value  of  such  basket  can 
be  expected  to  fluctuate  along  with 
changes  in  the  rate  of  exchange  between 
the  U.S.  dollar  and  the  individual 
currencies  included  in  such  basket,  as 
reflected  in  the  U.S.  Dollar  Index 
("USDX")  of  the  FINEX  Division  of  the 
New  York  Cotton  Exchange  ("NYCE").» 


'  See  Securities  Exchange  Act  Release  No.  2S753 
(September  27, 1991).  56  FR  50741. 

•  The  U.S.  dollar  index  calculated  by  the  Fed  is 
based  on  the  change  in  exchange  rates  relative  to  a 
specified  March  ^973  base  period.  The  value  of 
these  changes  is  weighted  based  on  each  index 
component  country's  share  of  multilateral  world 
trade  (also  as  of  March  1S73)  and  the  averaged. 

'  Futures  contracts  based  on  USDX.  as  well  as 
options  on  USDX  furthers,  currently  traded  on  the 
RNEX  Division  of  the  NYCE. 


This  Amendment  No.  1  proposes  to 
delete  the  original  proposed 
modification  to  section  106(d)  which 
would  have  permitted  settlement  by 
means  of  physical  delivery  of  the 
underlying  cturencies,  at  the  election  of 
the  holder.  Accordingly,  the  Exchange 
will  require  that  warrants  based  on  a 
basket  of  currencies  settle  in  cash  in 
U.S.  dollars,  like  other  currency 
warrants  presently  listed  on  the  AMEX.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  £>nd 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudiJent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Chaage  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicitied  or  received  writh  respect  to  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  seif-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 


*  See  Securities  EKchange  Act  Release  Nos.  24S55 
(June  5. 1987).  52  FR  22570  and  28152  (October  5. 
1968).  S3  FR  39832. 
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This  Amendment  No.  1  proposes  to 
delete  the  original  proposed 
modification  to  section  106(d)  which 
would  have  permitted  settlement  by 
means  of  physical  delivery  of  the 
underlying  currencies,  at  the  election  of 
the  holder.  Accordingly,  the  Exchange 
will  require  that  warrants  based  on  a 
basket  of  currencies  settle  in  cash  in 
U.S.  dollars,  like  other  currency 
warrants  presently  listed  on  the  AMEX.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  end 
furthers  the  objectives  of  section  6(b](5). 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicitied  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  seif-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 


*  See  Securities  Exchange  Act  Release  Nos.  245S5 
(]une  5. 1987).  S2  FR  22570  and  281SZ  (October  5. 
1968).  S3  FR  39832. 
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Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  2. 1992. 

For  the  Commission,  by  the  Divisioti  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-29658  Filed  12-11-91;  8:45  am) 

•IIXINO  CODE  tOKMII-M 


( Release  No.  34-30033;  International  Series 
Release  No.  350;  File  No.  SR-NASD-91-63] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.,  Filing  and  Order  Granting 
Accelerated  Temporary  Approval  to 
Proposed  Rule  Change  Relating  to  the 
Quotation  Linkage  Between  the  NASD 
and  the  London  Stock  Exchange 

December  4. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  25, 1991,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  October  2, 1987,  the  Commission 
issued  an  order  approving  operation  of  a 
market  information  linkage  between  the 
NASD  and  the  London  Stock  Exchange 
("LSE")  (formerly  the  International 
Stock  Exchange  of  the  United  Kingdom 
and  the  Republic  of  Ireland,  Ltd.)  for  a 


pilot  term  of  two  years.'  This 
experimental  linkage  is  designed  to 
provide  an  interchange  of  quotation 
information  ("linkage  information")  on 
about  740  securities  ("linkage 
securities");  of  that  total,  each 
marketplace  has  designated 
approximately  half  as  its  "pilot  group" 
of  linkage  securities.  NASD  and  LSE 
members  that  function  as  market 
makers  in  one  or  more  of  a  subset  of 
linkage  securities  that  are  quoted  in 
both  the  NASDAQ  and  LSE  dealer 
systems  ("common  issues")  are 
authorized  to  access  linkage  information 
without  paying  a  separate  charge  to 
receive  this  information.  Operation  of 
the  linkage  in  this  fashion  comports  with 
the  terms  of  the  Commission's  October 
1987  Order.  Most  recently,  the 
Commission  authorized  an  extension  of 
this  pilot  linkage  through  December  4, 
1991,  with  the  Commission's  approval  of 
File  No.  SR-NASD-91-52.» 

Pursuant  to  section  19(b)(1)  of  the  Act 
and  Rule  19b-4  thereunder,  the  Nj\SD 
submits  this  proposed  rule  change  to 
obtain  Commission  approval  for 
continued  operation  of  the  NASD/LSE 
pilot  linkage  through  May  5. 1992. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  obtain 
an  interim  extension  of  the 
Commission's  temporary  approval  of  the 
NASD/LSE  linkage  through  May  5, 1992. 
Absent  an  extension,  authorization  for 
the  linkage  will  expire  as  of  December  4. 
1991. 

During  this  proposed  extension,  the 
NASD  and  LSE  will  continue  to  discuss 
possible  options  regarding  the  Linkage's 
future  structure  and  operational 


•  Securities  Exchange  Act  Release  No.  24979 
(October  2. 1987).  52  FR  376W  (October  8. 1987).  (the 
"October  1987  Order"). 

'  Securities  Exchange  Act  Release  No.  29788 
(October  4, 1991).  56  FR  51730  (October  15. 1991). 


capabilities  in  relation  to  the  needs  of 
the  international  investment  community. 
These  discussions  may  lead  to  a 
substantive  enhancement  of  the  linkage, 
the  pursuit  of  another  joint  initiative,  or 
a  decision  to  act  independently  in 
developing  international  systems  that 
are  responsive  to  the  business  needs  of 
the  sponsors'  constituencies.  Any 
decision  to  enhance  the  linkage  or  it 
jointly  develop  an  alternative  system 
will  entail  another  Rule  19b-4  filing  that 
will  afford  the  Commission  (and  other 
interested  parties)  an  opportunity  to 
focus  on  relevant  policy  and  regulatory 
issues.  Meanwhile,  continuation  of  the 
pilot  linkage  as  proposed  would  be 
supportive  of  the  NASD's  and  LSE's 
efforts  to  define  systems  capable  of 
accommodating  cross-border  trading 
more  efficiently. 

Another  factor  likely  to  affect  the 
future  prospects  of  the  NASD/LSE 
linkage  is  the  introduction  of  the 
NASDAQ  International  Service 
("SERVICE"),  which  the  Commission 
approved  on  October  11. 1991.' 
Essentially  the  SERVICE  would  extend 
the  NASD's  automated  market-making 
systems  to  a  European  Session  running 
from  3:30  to  9  a.m.  (EST)  on  each  U.S. 
business  day.  During  this  period, 
participating  broker-dealers  can  utilize 
the  SERVICE  to  quote  markets  in 
selected  NASDAQ  and  exchange-listed 
securities  by  means  of  trading  facilities 
located  in  the  U.S.  or  U.K.  Given  the 
SERVICE'S  potential  for  supporting 
trading  in  U.S.  registered  securities  by 
institutional  investors  (both  foreign  and 
domestic)  during  U.K.  business  hours, 
the  NASD  and  LSE  may  determine  to 
substantially  alter  or  terminate  the  pilot 
linkage  altogether.  The  NASD  is 
planning  to  launch  the  SERVICE  in 
January  1992.  Nonetheless,  until  the 
NASD  has  had  an  opportunity  to 
evaluate  the  SERVICE'S  start-up  phase, 
the  NASD  believes  it  appropriate  to 
maintain  the  NASD/LSE  linkage. 

The  statutory  bases  for  the  N.ASD/ 
LSE  pilot  linkage  and  the  requested 
extension  thereof,  are  contained  in 
sections  llA(a)(l)  (B)  and  (C)  15A(b)(6) 
and  17A(a)(l)  of  the  Act.  Subsections  (B) 
and  (C)  of  section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market  operation, 
the  availability  of  information  with 
respect  to  quotations  for  securities  and 
the  execution  of  investor  orders  in  the 
best  market  through  the  application  of 
new  data  processing  and 
communications  techniques.  Section 
15A(b)(6)  requires  that  the  rules  of  the 


'  Securities  Exchange  Act  Release  No.  29812 
(October  11. 1991).  56  FR  52062  (October  17. 19911. 
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NASD  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  reraove  impediments  to 
and  to  perfect  the  mechanism  of  a  free 
and  open  market  *  *  *  "  Section 
17A(a)(l)  sets  forth  the  Congressional 
goal  of  linking  all  clearance  and 
settlement  facilities  and  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NASD  believes  that  the  requested 
extension  of  the  Unkage's  pilot  operation 
is  fully  consistent  with  the  policy  goals 
articulated  in  the  foregoing  statutory 
provisions  and  with  the  Commission's 
efforts  to  advance  the  process  of 
internationalization  of  the  securities 
markets. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

In  its  original  release  announcing 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  the  Commission  referenced 
certain  competitive  concerns  raised  by 
the  Instinet  Corporation  ("Instinet") 
through  counsel*  In  response,  the 
-N'ASD.  after  consultation  with  the  LSE. 
made  a  good  faith  effort  to  address 
those  concerns  by  narrowing  the 
universe  of  firms  and  terminals 
permitted  access  to  linkage  information 
at  no  cost.  Those  changes  were  reflected 
in  File  No.  SR-NASD-a7-20.  which  the 
Commission  approved  by  issuing  the 
October  1987  Order.  Further,  in  File  No. 
SK-NASD-89-44  (which  resulted  in  an 
extension  of  the  linkage's  authorization 
until  December  1, 1990),  the  NASD 
submitted  statistical  and  cost 
information  relative  lo  its  participation 
in  the  pilot  project.  In  the  event  that  the 
NASD  and  LSE  determine  to  seek 
permanent  approval  of  or  materially 
enhance  the  linkage,  the  NASD 
represents  that  every  effort  will  be  made 
tn  supply  the  Commission  with  the 
eT.pirical  data  needed  for  its 
deliberations  on  the  coiresponding  Rule 
l>?b-4  filing. 

With  respect  to  the  instant  filing,  the 
NASD  believes  thai  the  proposed 
extension  of  the  linkage  pilot  will  not 
create  any  competitive  burden  vis-a-vis 
instinet  or  any  other  vendor  of  securities 
market  information.  Moreover.  Instinet 
snd  other  interested  parties  will  have 
ample  opportunity  to  comment  on  any 
subsequent  Rule  19b-4  filing  involving 


*  See  Securities  Exchange  Act  Release  No.  23158 
(April  21. 1986).  51  FR  15989  (April  29. 1986).  See 
al»o  letter  from  Daniel  T.  Brooks.  Counaei  (or 
Instinet.  to  |ohn  Wheder.  Secretary.  Securities  and 
Exchaqge  Commissioii,  dated  April  16,  isae. 


permanent  approval  or  substantive 
enhancements  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  Imkage 
information  for  purposes  of  operating  an 
intermarket  automated  execution 
system. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requesU  that  the 
Commission  fmd  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  in  the 
Federal  Register,  in  any  event  by 
December  4, 1991,  the  expiration  of  the 
hnkage's  present  authori2ation.  The 
NASD  believes  that  the  requested 
extension  of  the  pilot  period  is  fully 
consistent  with  the  statutory  provisions 
and  policy  goals  referenced  in  section  3 
of  this  Rule  19l>-4  filing.  Moreover,  the 
additional  time  will  enable  the 
sponsoring  markets  to  consider  various 
options  and  determine  the  future  course 
of  this  experimental  project.  Those 
deliberations  will  focus  on  evaluating 
feasible  enhancements  to  the  linkage  as 
well  as  alternative  projects  intended  to 
advance  the  intemationalization  of  the 
securities  markets  through  more 
efficient  computerized  systems. 
Additionally,  experience  gained  from 
the  start-up  phase  of  the  SERVICE  may 
also  a^ect  discussions  on  the  future  of 
the  NASD/LSE  linkage.  Under  these 
circumstances,  it  would  be 
counterproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  operation. 
Accordingly,  the  NASD  believes  that 
good  cause  exists  to  approve  this 
proposed  rule  change  on  a  date  no  later 
than  December  4, 1991. 

The  Commission  finds  that  the 
proposed  nole  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C),  l.SArbJtS), 
17A(a}(l)  and  the  rales  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  of  notice  of  filing  thereof.  The 
Commission  believes  that  accelerated 
approval  will  avoid  an  unnecessary 
interruption  of  the  pilot  linkage  while 
allowii^  the  NASD  and  LSE  to  consider 


feasible  options  for  enhancing  the 
linkage  or  defining  other  automation 
initiatives  to  facilitate  the  efficient 
handling  of  international  order  flow. 
Accordingly,  the  Commission  believes 
the  NASD/LSE  linkage  should  not  be 
terminated  while  these  efforts  are 
ongoing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  %vritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  2, 1992. 

//  is  therefore  ordered,  pursuant  to 
section  19(b](2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved  thereby 
extending  the  NASD/LSE  linkage  until 
May  5, 1992. 

For  the  Conunisflion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Bulhoiity,  17  CFR  2U0.30-3(a)(12). 

Margaret  H.  Mcf  arland. 

Deputy  Secretary. 

(FR  Doc.  91-29659  Filed  12-11-91;  8:45  am( 

WLUNQ  CODE  0(n»-(»-M 


[Reiease  No.  34-30038;  File  No.  SR-OCC- 
91-191 

Self-Regulatory  Organizations;  the 
Options  C!eari.ng  Corporation;  Filing  of 
Proposed  Rule  Change  (Revising 
Sequences  in  ttie  Pteag^  Program 

Decembers,  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act") 
15  U.S.C.  78s(b](l),  notice  is  hereby 
given  that  on  November  22, 1991,  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission*')  the 
proposed  rule  change  described  in  Items 
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feasible  options  for  enhancing  the 
linkage  or  defining  other  automation 
initiatives  to  facilitate  the  efficient 
handling  of  international  order  flow. 
Accordingly,  the  Commission  believes 
the  NASD/LSE  linkage  should  not  be 
terminated  while  these  efforts  are 
ongoing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  2, 1992. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved  thereby 
extending  the  NASD/LSE  linkage  until 
May  5, 1992. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhority,  17  CFR  2u0.30-3(a)(12). 

Margaret  H.  Mcf  arUitd, 

Deputy  Secretary. 

[FR  Doc.  91-29659  Filed  12-11-91;  8:45  am] 

WLUIM  CODE  l(n»-(»-M 


(ReieaM  No.  34-30038;  File  No.  SR-OCC- 
91-19] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Filing  of 
Proposed  Rule  Change  Revising 
Sequences  tn  ttie  Pieage  Program 

December  5. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934,  ("Act"! 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  22, 1991,  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission*')  the 
proposed  rule  change  described  in  Items 
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I.  n.  and  III  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  OCC's  rules  relating  to  the 
processing  sequence  of  exercises  or 
sales  of  pledged  positions  amongst 
muldple  pledgees. 

n.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission.  OCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  clarify  the  processing 
sequence  for  exercises  or  sales  of 
options  or  index  participations  ("IPs")  * 
which  have  been  pledged  pursuant  to 
OCC  Rule  614.  OCC  designated  and 
implemented  the  pledge  program  to 
enable  market-makers,  specialists,  and 
Clearing  Members  to  use  their  long 
positions  in  options  and,  in  more  limited 
instances.  IPs  to  secure  a  greater 
number  of  collateralized  loans  on  more 
favorable  financing  terms.* 

In  1964,  OCC's  pledge  program  was 
enhanced  to  permit  Clearing  Members  to 
utilize  multiple  pledgees.'  That 


■  Pending  approval  by  the  CominissioD  of  File  No. 
SR-OCC-91-05  (OCCs  proposed  rule  change  that 
would  allow  OCC  to  issue,  guarantee,  clear,  and 
setUe  IPs.  notice  of  which  was  published  in 
Securities  Exchange  Act  Release  No.  29081  (April 
12. 1991],  56  FR  16142).  IPs  may  not  be  pledged  to 
OCC  unider  the  pledge  program. 

*  For  a  comprehensive  description  of  the 
framework  of  the  pledge  program,  refer  to  Securities 
Exchange  Act  Release  .No.  19956  (juiy  19, 1963].  48 
KR  33956  (order  approving  OCCs  pledge  program. 

*  Securities  Exchange  Act  Release  No.  20694  (May 
25. 1984).  49  FR  23132  (notice  of  filing  and  immediate 
effectiveness  of  expansion  of  OCCs  pledge 
program). 


enhancement  included  a  processing 
sequence  for  exercises  or  sales  of 
pledged  positions  of  the  same  options 
series  (or  IPs  class)  among  multiple 
pledgees,*  Currently,  those  processing 
procedures  provide  that  exercises  or 
sales  of  pledged  positions,  after  initially 
being  applied  to  positions  in  the  primary 
account,  will  be  allocated  among  pledge 
accounts  in  descending  order.  Thus, 
exercises  or  sales  are  allocated  first  to 
the  pledge  accoimt  with  the  highest 
numerical  designation  and  last  to  the 
pledge  with  the  first  numerical 
designation. 

Pledgees,  however,  have  advised  OCC 
that  the  language  of  Rule  614,  from  time 
to  time,  has  resulted  in  confusion  as  to 
their  priority  status  with  respect  to 
pledged  positions  and  have  requested 
OCC  to  clarify  the  Rule's  processing 
sequence.  Accordingly,  OCC  has 
determined  to  accede  to  their  request. 
Thus,  the  language  describing  the 
processing  sequence  is  clarified  to 
provide  that  exercises  or  sales  of 
pledged  positions,  after  being  applied  to 
the  primary  account,  will  be  first 
allocated  to  the  pledge  account 
designated  as  first,  second  to  the  pledge 
account  designated  as  second,  etc.  This 
description  of  the  processing  sequence 
is  clearer  and  is  more  consistent  with 
the  pledgees'  expectations  of  their 
priority  status  as  described  in  the 
second  paragraph  of  OCC  Rule  614(a). 

OCC  also  is  proposing,  where 
appropriate,  to  call  an  "option"  or  "IP"  a 
"cleared  security"  (or,  in  the  plural, 
"cleared  securities")  to  conform  OCC 
Rule  614  to  certain  revisions,  which  are 
contained  in  File  No.  SR-OCC-90-11.  as 
amended,*  made  to  the  Pledge 
Agreement  executed  by  OCC  the 
pledgor,  and  the  pledgee. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
because  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  while  further 
enhancing  a  pledge  program  which 
enables  participants  in  the  options 
market  to  obtain  collateralized  loans  to 
support  their  options  trading  activities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 


«  OCC  Rule  814(f). 

*  Securities  Exchange  Release  No.  28676 
(December  4. 1990).  S5  FR  51365  (notice  of  Eling  of 
proposed  rule  change  relating  to  OCC  account 
structure). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
changes  were  not  and  are  not  intended 
to  be  solicited,  and  none  have  been 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  wnth  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-91-19  and  should  be  submitted  by 
January  2. 1992. 

For  the  Commission,  by  the  Division  of 
Market  RegtUation.  pursuant  to  delegated 
authority.* 

Maigarat  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc  91-29863  Filed  U-ll-ei;  8:45  am] 

BIUJNO  COM  W1»-01-M 


•  17  CFR  20a3O-3(a)(12). 
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(ReleaM  No.  34-30041;  Fit*  Nos.  SR-OCC- 
90-04  and  SR-ICC-90-03] 

Self-Regulatory  Organizations;  ttie 
Options  Clearing  Corporation  and  tt>e 
Intermarket  Clearing  Corporation; 
Order  Approving  on  a  Temporary 
Basis  Proposed  Rule  Changes  To 
Expand  the  OCC/ICC  Cross-IMargin 
Program  to  Market  Professional 
Accounts 

Decembers,  1991. 

On  March  15, 1990,  The  Options 
Clearing  Corporation  ("OCC")  and  The 
Intermarket  Clearing  Corporation 
("ICC")  submitted  proposed  rule 
changes  (File  Nos.  SR-OCC-90-04  and 
SR-ICC-90-03)  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposals 
appeared  in  the  Federal  Register  on  July 
25, 1990,  to  solicit  comment  from 
interested  persons.*  On  November  25, 
1991,  OCC  and  ICC  filed  amendments  to 
their  proposals.  No  comments  were 
received  by  the  Commission.  As 
discussed  below,  the  Commission  is 
approving  the  OCC  and  ICC  proposals 
on  a  temporary  basis  through  November 
30, 1993. 

I.  Description 

A.  Background 

The  existing  OCC/ICC  cross-margin 
program  ("Proprietary  Cross-Margin 
Program") '  is  limited  to  eHgible 


•  15  U.S.C.  78»(b)  (1988). 

'  Securities  Exchange  Act  Release  No.  820S  (July 
16. 1990).  55  FR  30349. 

'  For  a  detailed  description  of  the  Proprietary 
Cross-Margin  Program,  see  Securities  Exchange  Act 
Release  No.  26153  (October  3. 1988).  53  FR  39567 
(File  No.  SR-OCC-86-171  (Order  approving  OCC/ 
ICC  Proprietary  Cross-Margin  Program).  "Cross- 
margining"  is  based  on  the  existence  of  intermarket 
hedged  positions,  i.e.,  a  position  in  a  financial 
instrument  in  one  market  [e.g.,  the  options  market) 
and  an  offsetting  position  in  a  financial  instrument 
in  another  market  (e.^..  the  futures  market).  Under 
these  circumstances,  an  increase  in  the  value  of  one 
side  of  the  hedged  position  in  one  market  will  offset, 
to  some  extent,  a  corresponding  decrease  in  the 
value  of  the  other  side  of  the  hedged  position  in  the 
other  market.  For  example,  a  market  participant 
with  a  short  option  contract  in  the  Standard  and 
Poor's  500  Index  that  is  traded  on  an  options 
exchange  and  is  cleared  at  OCC  may  hedge  this 
position  with  a  long  NYSE  Composite  Index  Futures 
contract  that  is  traded  on  a  fu'ures  exchange  and  is 
cleared  at  ICC.  Under  the  example,  in  the  existing 
system  both  OCC  and  ICC  would  require  the  OCC/ 
ICC  member  market  participant  to  post  clearing 
margin  with  them  in  order  to  protect  the  clearing 
organizations  from  default  and  market  risks 
associated  with  these  contracts  independently. 
Thus,  to  the  extent  that  the  combined  effect  of  the 
pariicipant's  positions  at  OCC  and  ICC  reduces  the 
combined  risk  to  the  clearing  organizations,  the 
amount  of  clearing  margin  that  the  participant  must 
post  at  OCC  and  ICC  likewise  can  be  reduced. 
Use  of  the  terms  "hedge"  or  "offset"  in  this 
Order  should  not  be  read  as  defining  or  interpreting 


contracts*  in  proprietary  accounts 
maintained  by  participating  joint 
clearing  members.*  The  proposed  rule 
changes  will  permit  the  expansion  of  the 
OCC/ICC  cross-margin  program  to 
positions  in  market  professional 
accounts*  carried  by  participating 
clearing  members  ("Non-Proprietary 
Cross-Margin  Program"). 

The  proposed  OCC/ICC  Non- 
Proprietary  Cross-Margin  Program  is 
substantially  the  same  as  the  non- 
proprietary cross-margin  program 
recently  established  between  OCC  and 
the  Chicago  Mercantile  Exchange 
("CME").^  Inasmuch  as  the  Commission 
order  approving  the  OCC/CME  program 
describes  the  legal,  regulatory,  and 
operational  issues  related  to  the  OCC 
and  ICC  proposals,  this  order  will 
identify  the  differences  between  the 
OCC/CME  non-proprietary  cross-margin 
program  and  the  proposed  OCC/ICC 
Non-Proprietary  Cross-Margin  Program. 

B,  The  Proposal 

Speciflcally,  the  proposed  rule 
changes  will  extend  the  existing  OCC/ 
ICC  Proprietary  Cross-Margin  Program 
to  include  non-proprietary  positions 
carried  by  OCC/ICC  joint  clearing 
members  in  Market  Professional 
Accounts.  OCC  and  ICC,  as  part  of  the 
proposals,  have  modified  their  existing 
Intermarket  Margining  Agreement. 
While  the  new  agreement,  "Amended 
and  Restated  Intermarket  Cross- 


hedge  or  offset  as  those  terms  are  defined  in  tha 
Act.  the  Commodity  Exchange  Act  ("CEA"), 
Banicruptcy  Code,  or  any  of  the  rules  and 
regulatioiu  thereunder. 

*  "Eligible  contracts"  ate  set  forth  in  Securities 
Exchange  Act  Release  No.  26153  (October  3, 1988), 
S3  FR  39567,  at  note  14  and  accompanying  text  [File 
No,  SR-OCC-86-17J  ("Order  approving  OCC/ICC 
Proprietary  Cross-Margin  Program"). 

*  Under  the  existu||Proprietary  Cross-Margin 
Program,  participafll^oint  clearitig  members  must 
be  members  of  both  OCC  and  ICC  (i.e..  participating 
clearing  members  as  opposed  to  affiliated 
members).  OCC  and  ICC  have  filed  proposals  with 
the  Commission  that  would  extend  participation  in 
cross-margining  to  affiliated  pairs  of  clearing 
members.  Securities  Exchange  Act  Release  No. 
27749  (February  28, 1990),  55  FR  8278  [File  Nos,  SR- 
OCC-90-02  and  File  No.  SR-ICC-90-01]. 

*  "Market  professional  account"  is  a  denned  term 
that  includes:  (1)  A  combined  market-makers'  or 
specialists'  account,  a  separate  market-maker's  or 
specialist's  account  a  registered  trader's  account,  or 
a  separate  stock  specialist's  or  separate  stock 
marl(et-maker's  account;  or  (2)  a  separate  customer 
floor  trader's  or  off-floor  traders'  account  or  a 
combined  floor  trader's  account.  Section  1(h)  of 
Second  Amended  and  Restated  Intermarket  Cross- 
Margining  Agreement.  The  term  "market 
professional  account."  is  set  forth  in  conforming 
language  in  proposed  article  VI,  section  23(d)  of 
OCC's  By-Laws  and  in  proposed  Rule  513(d)  of 
ICC's  Rules, 

'  Securities  Exchange  Act  Release  No.  29991 
(November  28, 1991),  56  FR  61458  [File  No.  SR- 
OCC-90-01  (Order  approving  OCC/CME  non- 
proprietary cross-margin  program)  (Hereinafter  the 
"OCC/CME  Nonproprietary  Cross-Margin  Order"). 


Margining  Agreement"  ("Amended 
Agreement"),  includes  the  same  general 
provisions  as  the  existing  OCC/ICC 
cross-margining  agreement,  it  has  been 
modified  as  necessary  to  accommodate 
the  Non-Proprietary  Cross-Margin 
Program.  To  implement  the  Amended 
Agreement,  OCC  and  ICC  have 
amended,  respectively,  OCC's  By-Laws 
(article  VI,  section  23)  and  ICC's  Rules 
(chapters  I  and  V).  The  OCC  and  ICC 
proposals  also  have  adopted  various 
technical  and  conforming  changes  to 
their  respective  rules."  The  proposals  do 
not  change  the  list  of  options  and  futures 
products  eligible  for  cross-margining  at 
ICC. 

The  OCC/ICC  Non-Proprietary  Cross- 
Margin  Program,  however,  in  some 
respects  is  constructed  differently  than 
the  recently-approved  OCC/CMF 
program.  TTiese  differences  are  due 
mainly  to  the  fact  that  ICC,  a  registered 
clearing  agency,  will  have  control  of 
both  the  options  and  futures  contracts. 
The  major  differences  between  the  two 
non-proprietary  cross-margin  programs 
are  as  follows:  First,  the  OCC/ICC  Non- 
Proprietary  Cross-Margin  Program  has 
no  special  joint  OCC/ICC  cross- 
margining  accounts,  as  those  jointly 
established  by  OCC  and  CME  under  the 
OCC/CME  program,  to  separate 
between  OCC  and  ICC  the  money, 
securities,  and  other  property  deposited 
into  the  Non-Proprietary  Cross-Margin 
Program.  In  this  regard,  the  OCC/ICC 
Non-Proprietary  Cross-Margin  Program 
will  not  require  participating  Joint 
Clearing  Members  to  maintain  either  (1) 
Separate  clearing  accounts  at  OCC  or 
ICC  specifically  designated  as  cross- 
margin  accounts  for  cross-margin 
positions  or  related  assets  or  (2)  OCC/ 
ICC  joint  cross-margin  bank  accounts. 
The  clearing  accounts  and  the  bank 
accounts  will  be  in  the  name  of  ICC 
alone.*  Nevertheless,  ICC  will  not 


*  Under  the  proposal,  section  1  of  the  Amended 
Agreement  will  add  several  definitions  applicable 
to  the  Non-Proprietary  Cross-Margin  Program, 
Modifications  of  sections  3  and  4  of  the  Amended 
Agreement  will  extend  the  cross-margining 
mechanism  currently  used  for  cross-margined  Tirm 
accounts  to  the  Market  Professional  Accounts. 
Modifications  to  section  5  of  the  Amended 
Agreement  will  provide  that,  whereas  funds 
resulting  from  the  liquidation  of  cross-margined 
positions  in  the  firm  account  will  be  deposited  in 
the  Proprietary  Liquidating  Settlement  Account, 
proceeds  from  the  liquidation  of  cross-margined 
positions  in  the  Market  Professional  Accounts  will 
be  deposited  in  the  particular  Customers' 
Liquidating  Settlement  Account  established  in 
respect  to  the  particular  Market  Professional 
Account  at  ICC.  Under  ICC's  rules,  a  separate 
Liquidating  Settlement  Account  is  established  for 
each  account  maintained  by  the  clearing  member 
with  ICC  on  behalf  of  customers, 

*  Telephone  conversations  between  James  C, 
Yong.  Assiitant  Secretary,  OCC,  and  Jerry  W, 
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Margining  Agreement"  ("Amended 
Agreement"],  includes  the  same  general 
provisions  as  the  existing  OCC/ICC 
cross-margining  agreement,  it  has  been 
modified  as  necessary  to  accommodate 
the  Non-Proprietary  Cross-Margin 
Program.  To  implement  the  Amended 
Agreement,  OCC  and  ICC  have 
amended,  respectively,  OCC's  By-Laws 
(article  VI,  section  23]  and  ICC's  Rules 
(chapters  I  and  V].  The  OCC  and  ICC 
proposals  also  have  adopted  various 
technical  and  conforming  changes  to 
their  respective  rules.*  The  proposals  do 
not  change  the  list  of  options  and  futures 
products  eligible  for  cross-margining  at 
ICC. 

The  OCC/ICC  Non-Proprietary  Cross- 
Margin  Program,  however,  in  some 
respects  is  constructed  differently  than 
the  recently-approved  OCC/CMF 
program.  These  differences  are  due 
mainly  to  the  fact  that  ICC,  a  registered 
clearing  agency,  will  have  control  of 
both  the  options  and  futures  contracts. 
The  major  differences  between  the  two 
non-proprietary  cross-margin  programs 
are  as  follows:  First,  the  OCC/ICC  Non- 
Proprietary  Cross-Margin  Program  has 
no  special  joint  OCC/ICC  cross- 
margining  accounts,  as  those  jointly 
established  by  OCC  and  CME  under  the 
OCC/CME  program,  to  separate 
between  OCC  and  ICC  the  money, 
securities,  and  other  property  deposited 
into  the  Non-Proprietary  Cross-Margin 
Program.  In  this  regard,  the  OCC/ICC 
Non-Proprietary  Cross-Margin  Program 
will  not  require  participating  Joint 
Clearing  Members  to  maintain  either  (1) 
Separate  clearing  accoimts  at  OCC  or 
ICC  specifically  designated  as  cross- 
margin  accounts  for  cross-margin 
positions  or  related  assets  or  (2]  OCC/ 
ICC  joint  cross-margin  bank  accounts. 
The  clearing  accounts  and  the  bank 
accounts  will  be  in  the  name  of  ICC 
alone.*  Nevertheless.  ICC  will  not 


*  Under  the  proposal,  section  1  of  the  Amended 
Agreement  will  add  several  definitions  applicable 
to  the  Non-Proprietar>'  Cross-Margin  Program. 
Modifications  of  sections  3  and  4  of  the  Amended 
Agreement  will  extend  the  cross-margining 
mechanism  currently  used  for  cross-margined  fuin 
accounts  to  the  Market  Professional  Accounts. 
Modifications  to  section  S  of  the  Amended 
Agreement  will  provide  that,  whereas  funds 
resulting  from  the  liquidation  of  cross-margined 
positions  in  the  finn  account  will  be  deposited  in 
the  Proprietary  Liquidating  Settlement  Account, 
proceeds  from  the  liquidation  of  cross-margined 
positions  in  the  Market  Professional  Accounts  will 
be  deposited  in  the  particular  Customers' 
Liquidating  Settlement  Account  established  in 
respect  to  the  particular  Market  Professional 
Account  at  ICC.  Under  ICC's  rules,  a  separate 
Liquidating  Settlement  Account  is  established  for 
each  account  maintained  by  the  clearing  member 
with  ICC  on  behalf  of  customers. 

*  Telephone  conversations  between  James  C, 
Yong.  Assistant  Secretary,  OCC,  and  ]erry  W. 
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permit  Qearing  Members  to  commingle 
in  a  single  Market  Professional  Account 
positions  or  property  held  for  market 
professionals  who  have  elected  to 
participate  in  the  OCC/ICC  Non- 
Proprietary  Cross-Margin  Program  with 
assets  held  for  market  professionals 
who  have  not  elected  to  participate  in 
that  program  or  with  assets  held  for  any 
other  customers. 

Second,  unlike  the  OCC/CME  cross- 
margin  program,  where  the 
responsibilities  are  shared  between  two 
clearing  agencies,  in  the  OCC/ICC 
program,  all  operational  and  financial 
responsibilities  will  be  vested  in  ICC. 
Specifically,  all  positions  subject  to  the 
OCC/ICC  Non-Proprietary  Cross-Margin 
Program  will  be  maintained  at  ICC.  ICC 
will  bear  responsibility  calculating  and 
collecting  margin  requirements  and 
deposits  from  clearing  members  for 
Market  Professional  Accounts.  The 
settlement  of  cross-margin  accoimts  will 
occur  on  a  daily  basis  exclusively  at  ICC 
and  not  on  an  OCC/ICC  joint  basis.  All 
priority  interests  on  the  cross-margin 
accounts  will  be  maintained  by  ICC,  and 
ICC  will  maintain  the  relevant  clearing 
fund.  Under  the  proposals,  ICC  will 
assume  all  the  risks  of  the  Non- 
Proprietary  Cross-Margining  Program.'" 

As  in  the  OCC/CME  Non-Proprietary 
Cross-Margin  Order,  the  OCC/ICC 
proposals  extending  cross-margining  to 
Market  Professional  Accounts  will 
modify  the  Proprietary  Cross-Margin 
Program  to  accommodate  certain  CEA 
segregation  requirements  and  to  avoid 
conflicting  distribution  schemes  in  the 
event  of  a  Clearing  Member 
liquidation."  In  this  connection,  the 
Commodity  Futures  Trading 
Commission  ("CFTC"]  has  issued  an 
order  ("CFTC  Order"]  >*  that  will  allow, 
under  certain  conditions,  Clearing 
Members  to  commingle  money, 
securities,  and  property  received  by  a 
Clearing  Member  to  margin,  guarantee, 
or  secure  non-proprietary  cross-margin 
options  and  futures  contracts." 


Carpenter,  Branch  Chief,  Division  of  Market 
Regulation  (''Division"),  SEC,  and  Thomas  C.  Etter, 
Jr.,  Attorney.  Division,  SEC  (November  15, 1991) 
between  James  C.  Yong.  Assistant  Secretary.  OCC 
and  Thomas  C.  Etter.  Jr..  Attorney,  Division,  SEC 
(November  2a  1991). 

">Id 

' '  See  Discussion  in  text  of  OCC/CME  non- 
proprietary cross-margin  Order,  at  notes  15-19. 

'«  CFTC  Order  (November  28. 1991).  56  FR  61406. 

"  CFTC  ReguUtions  II  1.20(a).  1.22.  and  1.24  (17 
CFR  1.20(a).  1.22.  and  1.24  (1991))  profit  the 
commingling  of  customer  futures  funds  with 
customer  non-future*  funds.  The  CFTC  Order 
modifies  thoae  rectrictions  on  the  following 
conditions: 

(a)  Each  participating  clearing  organization, 
participating  clearing  firm,  and  participating  market 
professiooal  execute  the  agreements  referred  to 
herein; 


(b)  Each  participating  clearing  organization, 
participating  clearing  firm,  and  depoailoty 
separately  account  for  croes-maigMng  proynty 
maintained  In  nonproprietary  crost-marsii^ng 
accounts  and  not  commin^e  such  crosa-margining 
property  with  money,  tecunties.  and  property 
maintained  in  any  non-cross-margining  account*  or 
proprietary  croas-margining  accounts; 

(cj  Each  participating  clearing  organization, 
partidpatmg  clearing  firm,  participating  market 
professional  and  depository  provide  the  CFTC  with 
access  to  its  books  and  records  with  respect  to 
nonproprietary  CTOSs-margining  accounts  and 
positions  in  a  manner  consistent  with  CFTC 
Regulation  IJl  (17  CFR  1.31  (1901)): 

(d)  Each  participating  clearing  Arm  include  all 
cross-margining  property  received  from 
participatmg  market  professionals  as  provided 
herein  to  margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures  contracts, 
commodity  option  transactions,  or  securities  option 
transactions,  or  accruing  to  such  participating 
market  professionals  as  a  result  of  such  trades, 
contracts,  commodity  option  transactions,  or 
securities  option  transactions,  when  calculating 
segregation  requirements  for  purposes  of  section  4d 
of  the  CEA; 

(e)  Each  participating  clearing  firm  compute  total 
segregation  requirements  under  section  4d  of  the 
CEA  and  CFTC  Regulation  1.32  [17  CFR  1.32  (1991)1. 
by  calculating  separately  the  requirements  for 
cross-margining  and  non-cross-margining  accounts 
without  us'.ng  any  net  liquidating  equity  in  one 
account  to  reduce  a  deficit  in  the  other 

(f)  Each  participating  clearing  firm  designate  non- 
proprietary cross-margining  accounts  and  positions 
as  such  in  its  books  and  records,  including  both 
internal  documents  maintained  at  the  firms  and 
account  statements  sent  to  participating  market 
professionals; 

(g)  Each  participating  clearing  organization 
calculate  the  margin  requirements  for  each 
nonproprietary  cross-margining  account  separately 
from  the  margin  requirements  for  other  accounts, 
including  proprietary  cross-margining  accounts: 
collect  any  margin  required  with  respect  to  non- 
proprietary cross-margining  accounts  separately 
without  applying  any  margin  in  any  such  account  to 
satisfy  a  margin  requirement  in  any  proprietary 
account  or  any  non-cross- margining  customer 
account  and  without  applying  any  margin  in  a  non- 
cross-margining  customer  account  to  satisfy  a 
margin  requirement  in  any  propnetary  account  or 
any  non-proprietary  cross-margining  ac<x>unt:  and 
maintain  all  cross-margining  property  received  from 
participating  clearing  firms  to  margin,  guarantee,  or 
secure  commodity  futures  trades,  commodity  futures 
contracts,  commodity  option  transactions,  or 
securities  options  transactions  that  are  effected  for 
non-proprietary  cross-margining  accounts  or  held  in 
such  accounts,  and  all  accruals  resulting  from  such 
trades,  contracts,  commodity  option  transactions,  or 
securities  option  transactions,  separately  from 
money,  securities,  and  propierty  received  to  margin, 
guarantee,  or  secure  commodity  futures  trades, 
commodity  futures  contracts,  commodity  option 
transactions,  or  securities  option  transactions,  or 
securities  option  transactions  that  are  effected  for 
or  held  in  any  proprietary  account  or  any  non-cro**- 
margining  customer  account  and  related  accruals; 
and 

(h)  Each  participating  clearing  organization 
satisfy  any  deficiency  in  a  nafi-prt>prietary  cross- 
margining  account  without  recourse  to  non-cross- 
margining  segregated  funds. 

The  CFTC  Order,  however,  allows  Clearing 
Members  to  commingle  cross-margin  property 
maintained  in  respect  of  the  Non-Proprietary  Cross- 
Margin  Program  with  money,  securities,  and 
property  maintained  in  respect  of  other  non- 
proprietary cross-margin  programs  between  OCC 
and  other  commodity  clearing  organizations  or 
between  ICC  and  other  commodity  clearing 
orgariizations  approved  by  the  CFPC  and  may 
apply  such  commingled  money,  securities,  and 


The  OCC/ICC  proposals  also  modify 
the  Proprietary  Cross-Margin  Program  to 
address  the  potential  for  conflict 
between  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA"]'*  and 
the  corresponding  CFTC  bankruptcy 
regulations'*  in  the  event  of  the 
liquidation  and  distribution  of  the 
proiwrty  and  funds  of  an  OCC  or  ICC 
Clearing  Member  who  is  a  registered 
broker-dealer.'*  To  establish  uniform 
results  in  the  event  of  the  liquidation  of 
a  broker-dealer  Clearing  Member  under 
SIPA,  the  OCC/ICC  proposals  will 
require  each  Market  Professional 
electing  to  participate  in  the  Non- 
Proprietary  Cross-Margin  Program  to 
agree  that  in  the  event  of  the  bankruptcy 
or  liquidation  of  the  Clearing  Member 
that  carries  its  cross-margined  positions, 
the  Market  Professional  will  subordinate 
its  cross-margin  related  claims  to  the 
claims  of  the  Clearing  Member's  non- 
cross-margining  customers. '  ^  Similarly. 


property  to  meet  its  obligations  to  a  commodity  or 
options  clearing  organization  arising  from  trades  or 
positions  held  in  its  Non-Propnetary  Cross-Margin 
Account  established  pursuant  to  one  or  more  such 
cross-margin  programs.  Such  commingling  is 
permitted  only  if  the  participating  Clearing  Member 
(1)  Separately  identifies  and  accounts  for  the 
money,  securities,  and  property  held  pursuant  to 
each  of  the  non-proprietary  cross-margin  prt>grams 
separately  from  property  held  in  other  non- 
proprietary cross-margin  accounts:  and  (2) 
separately  calculates  the  margm  requirements  for 
each  non-proprietary  cross-ma.-gin  program,  treating 
each  position  as  being  held  pursuant  to  only  one 
such  arrangement. 

'*  15 use.  78aaa-78111  (1988). 

"  17  CFR  190  01-190.10  (1991). 

■*  Most  Market  Professionals,  as  registered 
broker-dealers  or  "specialists"  in  their  own  right 
would  not  be  "customers"  within  the  meaning  of 
SIPA  or  Rule  lSc3-3  under  the  Act  (17  CFR 
240.15c3-3  (1991)].  Some  commodity  clearing 
corporation  members  trading  in  OCC  Issued  options 
for  their  own  account  could  be  deemed  "customers" 
under  either  SIPA  or  Rule  15c3-3  if  those  positions 
are  carried  on  the  books  of  broker-dealers.  Both 
types  of  market  professionals,  however,  will  be 
required  to  agree,  as  stated  above,  to  subordinate 
their  claitns  in  a  clearing  member  broker-dealer 
insolvency  to  the  claims  of  other  customers. 

' '  Under  SIPA,  the  securities  Investor  Protection 
Corporation  ("SIPC]  satisfies  the  claims  of 
"customers"  against  insolvent  broker-dealers  up  to 
predetennined  limits.  15  U.S.C  78fff-3  (1988)  Under 
SIPA.  however,  the  term  "customer"  does  not 
include  any  person  to  the  extent  that  such  person 
has  a  claim  for  cash  or  securities  which,  by 
agreement  is  subordinated  to  the  claims  of  any  or 
all  creditors  of  the  debtor.  15  U.S.C  78111|2)1B) 
(1966).  Because  a  Market  Professional  will  be 
required  to  subordinate  its  cross-margin  related 
claims  against  a  Clearing  Member  to  those  of  the 
Clearing  Member's  non-cross-marguung  customer*, 
it  will  not  fall  writhin  the  protection  afforded  by 
SIPA.  Letter  from  Michael  E  Doa  Deputy  General 
Counsel.  SIPC  to  Ross  Pazzol,  Attorney  Adviser, 
DivisioD  of  Market  Rogulation  ("Division"). 
Commission  (July  IB,  1990). 
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each  participating  Market  Professional 
must  acknowledge  that  all  of  the  assets 
carried  in  a  Market  Professional 
Account  on  the  Maricet  Professional's 
behalf  will  not  be  deemed  "customer 
property"  for  the  purposes  of  SIPA  or 
give  rise  to  any  claim  thereunder.  This 
means  in  the  event  of  a  Clearing 
Member  bankruptcy  all  claims  to  assets 
in  Market  Professional  Accounts  are  to 
be  determined  under  subchapter  IV  of 
the  Bankruptcy  Code  (Commodity 
Broker  Liquidation)**  and  applicable 
CFTC  regulations."  In  addition,  each  of 
these  measures  reduces  the  possibility 
that  the  assets  in  a  Market  Professional 
Account  will  be  subject  to  two 
potentially  conflicting  schemes  of 
distribution.'" 

In  the  event  of  a  Clearing  Member 
default.  OCC/ICC  will  follow  the  same 
remedies  as  outlined  in  the  OCC/CME 
Non-Proprietary  Cross-Margin  Order  to 
liquidate  the  Market  Professional 
Accounts.  Any  deficit  in  the  Market 
Professional  Account  would  be  offset 
against  any  credit  in  the  proprietary 
cross-margin  account.  Non-cross-margin 
related  positions  at  OCC  held  for  a 
Clearing  Member  would  be  liquidated  or 
transferred  pursuant  to  OCC  procedures 
as  they  exist  today.*'  ICC  will  liquidate 
that  position  in  each  account  and  reduce 
the  account  balance  to  a  deficit  or 
credit,  applying  margin  deposits  related 
to  that  account.  OCC  and  ICC  will  not 
offset  a  credit  in  the  Market  Professional 
Account  with  a  deficit  in  any 
proprietary  account  including  the 
proprietary  cross-margin  account  or 
with  any  other  account  OCC  or  ICC 
maintains  for  the  defaulting  Clearing 
Member.  Similariy,  OCC  and  ICC  will 
not  offset  a  deficit  in  the  Market 
Professional  Account  against  property 
or  positions  in  any  proprietary  account 
including  the  proprietary  cross-margin 
account  or  with  any  other  account  OCC 
or  ICC  maintains  for  the  defaulting 
Clearing  Member.**  Because  the 


'•  11  U.S.C.  761-766  (1988). 

'•  17  CFR  190.01-190.10  (1991). 

">  Currently.  48  of  OCC'i  143  Clearing  Member* 
are  also  registered  as  FCMs. 

»'  Pursuant  to  OCC  Rule  1104(a).  "(u]pon  the 
suspension  of  a  Clearing  Member.  [OCC]  shall 
promptly  convert  to  cash,  in  the  most  orderly 
manner  practicable,  all  margins  deposited  with 
[CX^C]  by  such  Clearing  Member  in  all  account* 
*  *  *  and  all  of  such  Clearing  Member's 
contributions  to  the  Clearing  Fund  '  *  '."For  a 
detailed  explanation  of  OCC  suspension  and 
liquidation  procedures,  see  OCC  Rule*  1101-1110. 

**  Upon  the  suspension  or  expulsion  of  a  Clearing 
Member.  ICC  will  create  a  separate  "liquidating 
settlement  account"  for  each  account  maintained  by 
the  Clearing  Member  with  ICC  on  behalf  of 
customers.  All  funds,  margin  proceeds,  and  the 
proceeds  from  the  liquidation  of  positions  in  a 
customer's  account  shall  be  deposited  in  the 
particular  customer's  liquidating  settlement  account 


Clearing  Member  must  not  commingle 
the  positions  of  electing  and  non- 
electing  Market  Professionals,  ICC  will 
be  able  to  pay  any  surplus  in  each 
Market  Participant  Account  to  the 
Clearing  Member  or  its  representative. 

In  the  event  of  a  Clearing  Member 
bankruptcy,  OCC  and  ICC  will  be 
exempt  from  the  automatic  stay  only  to 
the  extent  necessary  to  liquidate  any 
assets  held  for  the  insolvent  Clearing 
Member.**  The  process  for  and 
limitations  on  the  liquidation  and  offset 
in  accounts  held  by  an  insolvent 
Clearing  Member  is  the  same  as  the 
process  and  limitations  described  for  a 
defaulting  Clearing  Member.  The  assets 
of  the  Clearing  Member  held  in  a  Market 
Professional  Account  therefore  will  be 
set-off  only  against  related  liabilities  in 
the  account.  Any  assets  remaining  after 
such  a  set-off  will  be  transerred  to  the 
bankruptcy  trustee  for  administration 
and  distribution. 

If  a  Joint  Clearing  Member  becomes 
insolvent,  SIPC  may  and  probably  will 
have  the  power  to  file  for  a  protective 
decree  under  SIPA.**  SIPC  will  then 
appoint  a  trustee  charged  with 
liquidating  the  bankrupt  estate, 
consistent  with  SIPA  and  SIPC  by- 
laws.** Under  SIPA,  the  trustee  must 
administer  the  assets  of  the  Joint 
Clearing  Member  held  as  a  commodity 
broker  in  accordance  with  the 
Bankruptcy  Code's  commodity  broker 
liquidation  requirements  **  and 
applicable  CFTC  regulations.*^  Even  if 


created  in  respect  of  that  account  and  shall  be  used 
by  ICC  solely  to  discharge  the  obligations  of  the 
Clearing  Member  to  ICC  in  respect  of  the 
transactions  and  position*  in  that  account.  ICC  Rule 
614(b)(i). 

"  11  U.S.C.  362(b)(6)  (1988). 

•♦  11  U.S.C  742  (1988);  15  U.S.C.  78aaa-78lll 
(1988). 

••  11  U.S.C  742  (1988). 

••  Subchapter  IV  (Commodity  Broker 
Liquidation),  chapter  7  of  the  Bankruptcy  Code,  11 
U.S.C.  761-766  (1988). 

•'  The  Commission.  CFTC,  and  SIPC  have 
reviewed  and  concur  in  OCC's  and  CME's  analyses 
of  what  will  happen  in  the  event  of  a  Clearing 
Member  default  or  insolvency  and  the  legal  basis 
for  these  conclusions.  15  U.S.C.  78fff-l(b)  (1988) 
state*  in  part: 

To  the  extent  consistent  with  the  provisions  of 
thi*  Act  or  as  otherwise  ordered  by  the  court,  a 
trustee  shall  be  subject  to  the  same  duties  as  a 
trustee  in  a  case  under  chapter  7  of  title  11  of  the 
United  State  Code,  including,  if  the  debtor  i*  a 
commodity  broker,  a*  defined  under  aection  101  of 
*uch  title,  the  duties  specified  in  subchapter  IV  of 
such  chapter  7  *  *  *. 

At  thi*  time,  the  Commisgion  i*  not  aware  of  any 
*uch  inconsistencies  between  the  provision*  of 
SIPA  and  the  Bankruptcy  Code.  Moreover,  the 
Commission  understands  that  the  Market 
Transactions  Advisory  Committee  (See  Securities 
Exchange  Act  Release  No.  29801  (October  9, 1991). 
56  FR  52080)  will  be  asked  to  explore  if  any 
inconsistencies  exist  and  and,  if  so,  how  they 
should  be  addressed. 


SIPC  does  not  exercise  its  power  to  seek 
appointment  of  a  trustee  and  SIPA  does 
not  apply  to  the  liquidation,  it  is  the 
intended  result  that  Market  Professional 
claims  to  assets  in  the  Non-Proprietary 
Cross-Margin  Account  be  determined  in 
accordance  with  the  Bankruptcy  Code's 
commodity  broker  liquidation 
requirements  *"  and  applicable  CFTC 
regulations.*' 

II.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  particularly  with  section  17A  of  the 
Act.3o  Sections  17A(b)(3)  (A)  and  (F)  '» 
require  that  a  clearing  agency  be 
organized  and  that  its  rules  be  designed 
to  assure  the  safeguarding  of  securities 
and  funds  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible.  Section 
17A(b)(3)(F)  also  requires  that  clearing 
agency  rules  be  designed  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest. 

The  primary  purpose  of  these 
proposed  rules  changes  is  to  expand  the 
existing  OCC/ICC  cross-margining 
program  in  order  to  provide  for  the 
cross-margining  of  non-proprietary 
positions  in  Market  Professional 
Accounts  that  are  carried  by  OCC/ICC 
Joint  Clearing  Members.  The  proposals 
reflect  the  widespread  belief  that 
expanded  cross-margin  systems, 
including  the  OCC/ICC  Non-Proprietary 
Cross-Margin  Program,  can  provide:  (1) 
A  more  accurate  measure  of  intermarket 
risk  exposure  for  clearinghouses;  (2) 
added  liquidity  and  depth  to  markets  by 
reducing  cash  flow  levels  for  clearing 
members  and  by  reducing  potential  for 
financial  gridlock,  particularly  during 
volatile  markets  when  clearing 
corporations  may  demand  additional 
clearing  margin  from  their  members;  (3) 
more  efficient  use  of  broker-dealer 
capital  due  to  a  more  accurate  measure 
of  market  risk;  (4)  reduced  clearing  costs 
by  the  integration  of  clearing  functions 
and  the  centralization  of  asset 
management;  and  (5)  safer  broker-dealer 
liquidation  mechanisms  by  simplifying 
and  clarifying  the  unwinding  of  each 
side  of  an  intermarket  hedge. 

Accordingly,  for  the  reasons  set  forth 
above  and  for  the  reasons  set  forth  in 
the  order  approving  the  OCC/CME  non- 


»•  Subchapter  IV,  Chapter  Seven,  of  the 
Bankruptcy  Code.  11  U.S.C.  761-766  (1988). 

"  See  also  Order  approving  OCC/CME  Non- 
Proprietary  Cross-Margin  Program. 

»•  15  U.S.C.  78q-l  (1968). 

»'  --.I  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 
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SIPC  does  not  exercise  its  power  to  seek 
appointment  of  a  trustee  and  SIPA  does 
not  apply  to  the  liquidation,  it  is  the 
intended  result  that  Market  Professional 
claims  to  assets  in  the  Non-Proprietary 
Cross-Margin  Account  be  determined  in 
accordance  with  the  Bankruptcy  Code's 
commodity  broker  liquidation 
requirements  *■  and  applicable  CFTC 
regulations.*' 

II.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  particularly  with  section  17A  of  the 
Act.30  Sections  17A(b)(3)  (A)  and  (F)  '» 
require  that  a  clearing  agency  be 
organized  and  that  its  rules  be  designed 
to  assure  the  safeguarding  of  securities 
and  funds  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible.  Section 
17A(b)(3)(F)  also  requires  that  clearing 
agency  rules  be  designed  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest. 

The  primary  purpose  of  these 
proposed  rules  changes  is  to  expand  the 
existing  OCC/ICC  cross-margining 
program  in  order  to  provide  for  the 
cross-margining  of  non-proprietary 
positions  in  Market  Professional 
Accounts  that  are  carried  by  OCC/ICC 
Joint  Clearing  Members.  The  proposals 
reflect  the  widespread  belief  that 
expanded  cross-margin  systems, 
including  the  OCC/ICC  Non-Proprietary 
Cross-Margin  Program,  can  provide;  (1) 
A  more  accurate  measure  of  intermarket 
risk  exposure  for  clearinghouses;  (2] 
added  liquidity  and  depth  to  markets  by 
reducing  cash  flow  levels  for  clearing 
members  and  by  reducing  potential  for 
financial  gridlock,  particularly  during 
volatile  markets  when  clearing 
corporations  may  demand  additional 
clearing  margin  from  their  members;  (3) 
more  efficient  use  of  broker-dealer 
capital  due  to  a  more  accurate  measure 
of  market  risk;  (4)  reduced  clearing  costs 
by  the  integration  of  clearing  functions 
and  the  centralization  of  asset 
management;  and  (5)  safer  broker-dealer 
hquidation  mechanisms  by  simplifying 
and  clarifying  the  unwinding  of  each 
side  of  an  intermarket  hedge. 

Accordingly,  for  the  reasons  set  forth 
above  and  for  the  reasons  set  forth  in 
the  order  approving  the  OCC/CME  non- 


»•  Subchapter  IV,  Chapter  Seven,  of  the 
Bankruptcy  Code.  11  U.S.C.  761-766  (1988). 

"  See  also  Order  approving  OCC/CME  Non- 
Proprietary  Cross-Margin  Program. 

'<>  15  U.S.C.  78q-l  (1988). 

»'  '.■;  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 


proprietary  cross-margin  program,'*  the 
Commission  believes  that  this  proposal 
is  consistent  with  the  Act  and  that  it 
warrants  approval. 

ni.  Conclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  Hnds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act. 
particularly  section  17A  of  the  Act," 
and  the  rules  and  regulations 
thereimder. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'*  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-OCC-9(W)4  and  SR-ICC- 
90-03)  be,  and  hereby  are,  approved  on 
a  temporary  basis  through  November  30, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc^ 
Application  for  Unlisted  Trading 
Privileges  in  an  Over-the-Counter 
Issue  and  To  Withdraw  Unlisted 
Trading  Privileges  In  an  Over-the- 
Counter  Issue 

December  4. 1991. 

On  November  8, 1991,  the  Midwest 
Stock  Exchange,  Inc.  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e.,  a 
security  not  registered  under  section 
12(b)  of  the  Act. 


File  No. 

Symtml 

Issuer 

7-7527 

SYGN 

Synergen.  Inc.  Common 

Stock  $.01  par  value. 

The  above-referenced  issue  is  being 
applied  for  as  an  expansion  of  the 
exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to 
the  granting  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  issue: 


RieNo. 

Symbol 

Issuer 

7-7528 

STPL 

St  Paul  Companies,  Inc. 

Common  Stock  $1.50 
par  value. 

"  See  supra  note  7  and  accompanying  text 
»»  IS  U3.C  78q-l  (1988) 

»«  15  U.S.C.  78s(b)(2)  (1988). 
*•  17  CFR  20a3&-a(a)(12)  (1981). 


The  Exchange  requests  that  St.  Paul 
Companies,  Inc.  be  removed  from  the 
program  due  to  its  listing  on  the  New 
York  Stock  Exchange. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  December  25, 1991, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grant  of  UTP  would  be  consistent  with 
section  12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
of  UTP  in  an  OTC  security,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  security, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-29660  Filed  12-4-91;  8:45  am) 

BILUNO  CODE  •01(M)1-M 


[ReL  No.  IC-18431;  812-7817] 

Rrst  UNUM  Life  Insurance  Co.,  et  al. 

December  5, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  First  UNUM  Life  Insurance 
Company  ("First  UNUM"),  VA-1 
Separate  Account  of  First  UNUM  Life 
Insurance  Company  (the  "Separate 
Account"),  and  UNUM  Sales 
Corporation. 

RELEVANT  1»40  ACT  SECTIONS: 

Exemption  requested  under  Section  6(c) 
from  Sections  26(a)(2)(C)  and  27(c)(2). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  risk  charges 
from  the  assets  of  the  Separate  Account 
under  certain  group  deferred  variable 
aimuity  contracts  (the  "Contracts"). 

nuNO  DATE:  The  application  was  filed 
on  November  1, 1991. 


HEARINO  OR  NOTIFICATION  OF  HEARtNO: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m..  on  December  30, 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  sent  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Joan  Sarles  Lee,  Esq., 
First  UNUM  Life  Insurance  Company, 
2211  Congress  Street,  Portland,  Maine 
04122. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Heidi  Stam,  Assistant  Chief, 
at  (202)  272-2060,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  First  UNUM  is  a  stock  life  insurance 
company  chartered  under  New  York  law 
in  1959.  First  UNUM  is  an  indirect 
subsidiary  of  UNUM  Corporation,  a 
publicly  owned  company. 

2.  The  Separate  Account  is  registered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act.  The 
Separate  Account  currently  consists  of 
five  subaccounts  which  will  invest  in 
shares  of  the  Dreyfus  Life  and  Annuity 
Index  Fund,  Inc..  the  Variable  Insurance 
Products  Fund:  Growth  Portfolio,  the 
Variable  Insurance  Products  Fund  II: 
Asset  Manager  Portfolio,  and  TCI 
Portfolios.  Inc.:  TCI  Growth  and  TCI 
Balanced. 

3.  UNUM  Sales,  an  indirect  subsidiary 
of  UNUM  Corporation,  will  be  the 
principal  underwriter  and  distributer  of 
the  Contracts. 

4.  The  Contract  provides  for  a  death 
benefit  for  a  participant  who  dies  during 
the  annuity  period  and  before  age  70  Vi. 
The  death  benefit  is  the  greater  of  (a) 
the  sum  of  all  contributions  made  under 
the  Contract,  less  net  withdrawal 
amounts,  outstanding  loans  (including 
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principal  and  due  and  accrued  interest) 
and  amounts  converted  to  an  annuity,  or 

(b)  the  participant's  account  balance 
less  any  outstanding  loan  (including 
principal  and  due  and  accrued  interest). 

5.  During  the  Accumulation  Period, 
First  UNUM  charges  a  Contingent 
Deferred  Sales  Charge  ("CDSC' )  on  all 
total  or  partial  withdrawals  of  a 
participant's  account  balance  unless  the 
withdrawal  is  on  account  of  one  of  the 
following  events:  (a)  The  participant  has 
attained  age  59  Vi;  (b)  the  participant  has 
incurred  a  disability  for  which  he  or  she 
is  receiving  Social  Security  pa^^nents: 

(c)  the  participant  has  died:  or  (d)  the 
participant  has  terminated  employment 
with  the  employer.  Amounts  subject  to 
the  CDSC  are  charged  5%  during  the  ftrst 
six  years  participation  years.  The  CDSC 
then  decreases  1%  per  year  through  year 
10.  There  is  no  CDSC  in  participation 
year  11  and  thereafter.  The  CDSC  on 
any  withdrawal  may  be  reduced  or 
eliminated  to  the  extent  that  First 
UNUM  anticipates  that  it  will  incur 
lower  sales  expenses  due  to  (a)  group 
size,  (b)  an  existing  relationship,  (c)  use 
of  mass  enrollment  procedures,  or  (d) 
the  performance  of  sales  functions  by 
the  contractholder  or  employer.  The 
CDSC  is  imposed  on  the  gross 
withdrawal  amount,  which  is  the 
amount  requested  by  the  participant 
plus  the  CDSC  and  any  o^er  applicable 
charges.  Death  benefits  and  amounts 
converted  to  an  fuinuity  are  not  subject 
to  the  CDSC.  In  no  event  will  the  CDSC 
exceed  8.5%  of  the  cumulative 
contributions  to  a  participant's  account. 

6.  The  First  UNUM  deducts  from  the 
net  assets  of  the  Separate  Account  a 
daily  charge  in  an  amount  equal  to  1.2% 
on  an  annual  basis.  This  charge  is 
assessed  both  during  the  accumulation 
period  and  the  annuity  period.  The 
charge  consists  of  .25%  for  the  expense 
risk  and  .95%  for  the  mortality  risk. 
Apphcants  state  that  the  relative 
proportion  of  these  charges,  consistent 
with  industry  practice,  is  estimated  and. 
therefore  may  change  based  on  First 
UNUM's  experience  in  administering  the 
Contracts.  However,  the  total 
cumulative  charge  may  not  be  altered. 

7.  The  expense  risk  arises  from  the 
risk  that  the  actual  expenses  inciured  by 
First  UNUM  in  issuing  and 
administering  the  Contract  will  be  more 
than  First  UNUM  estimated.  The 
mortality  risk  arises  from  the  chance 
that  First  UNUM's  actuarial  estimate  of 
mortality  rates  during  the  annuity 
period,  as  guaranteed  in  the  Contract, 
may  prove  erroneous  and  that  an 
annuitant  may  live  longer  than 
expected.  By  making  ttiis  contractual 
guarantee.  First  UNUM  assures  that 


neither  an  annuitant's  own  longevity  nor 
an  improvement  in  life  expectancy 
generally  will  have  any  adverse  effect 
under  the  Contracts.  In  addition.  Pint 
UNUM  bears  the  mortality  risk  that  it 
guarantees  to  pay  a  death  bene^t  that 
may  be  higher  than  the  participant's 
account  balance  upon  the  participant's 
death  prior  to  the  annuity  period. 

8.  As  consideration  for  administrative 
services  relating  to  the  Contracts,  First 
UNUM  deducts  $25  per  year  from  each 
participant's  account  balance.  This 
annual  administrative  charge  is  imposed 
only  during  the  accumulation  period. 
First  UNUM  does  not  anticipate  a  profit 
from  the  annual  administrative  charge 
and  such  charge  is  guaranteed  not  to 
increase. 

9.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  under 
the  Contracts  has  been  designed  to 
reasonably  compensate  First  UNUM  for 
its  assimiption  of  mortality  and  expense 
risks.  If  the  asset  charge  proves  to  be 
insufficient  to  cover  the  actual  cost  of 
the  mortality  and  expense  risk 
undertakings.  First  UNUM  will  bear  the 
loss.  Conversely,  if  the  deduction  is 
more  than  sufficient.  First  UNUM  will 
realize  a  profit  that  will  be  available  for 
any  proper  corporate  purpose.  Although 
First  UNUM  may  ultimately  realize  a 
profit  from  the  charge  to  the  extent  it  is 
not  needed  to  meet  the  actual  expenses 
incurred,  the  aggregate  charge  is 
guaranteed  and  will  never  be  increased. 
First  UNUM  asserts  that  it  cannot 
ascertain  with  certainty  the  extent  to 
which  the  mortality  and  expense  risk 
charge  under  the  Contracts  will  cover 
the  mortality  and  expense  risks 
assumed. 

10.  First  UNUM  submits  that  it  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks,  and  Applicants  represent  that  the 
level  of  tiie  mortality  and  expense  risk 
charge  imposed  is  both  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts  and  reasonable  in 
relation  to  the  risks  assumed. 
Applicants  state  that  this  representation 
is  based  upon  their  analysis  of  publicly 
available  information  regarding 
comparable  contracts  of  other 
companies,  taking  into  consideration 
such  factors  as  death  benefit 
guarantees,  annuity  purchase  rate 
guarantees,  other  contractual  charges, 
the  frequency  of  charges,  the 
administrative  services  performed  by 
the  companies  with  respect  to  the 
Contracts,  the  distribution  methods,  the 
market  for  the  Contracts  and  the  tax 
status  of  the  Contracts.  Applicants 
represent  that  they  will  maintain  at  their 
home  office,  and  make  available  to  the 


Commission,  a  memorandum  setting 
forth  in  detail  the  comparable  variable 
annuity  products  analyzed,  and  the 
methodology  and  results  of  Applicants' 
comparative  review. ' 

11.  Applicants  acknowledge  that  if  the 
revenues  generated  by  the  CDSC  are 
insufficient  to  cover  First  UNUM's 
actual  costs  related  to  the  distribution  of 
the  Contracts,  such  costs  will  be  paid 
from  First  UNUM's  general  account 
assets,  which  may  include  any  profit 
derived  from  the  mortality  and  expense 
risk  charge.  Notwithstanding  the 
foregoing.  First  UNUM  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  made  with  respect  to  the 
Contracts  will  benefit  contractholders 
and  participants  as  well  as  the  Separate 
Account  The  basis  for  First  UNUM's 
conclusion  is  set  forth  in  a  memorandum 
which  will  be  maintained  by  First 
UNUM  at  its  home  office  and  will  be 
available  to  the  Commission. 

12.  First  UNUM  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  section  2[a](19)  of 
the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  91-29661  Filed  12-11-91;  B:45  am] 
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United  Financial  Group,  Inc^ 
Application 

December  5, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  United  Financial  Group,  Inc. 
(the  "Company"). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  sections  6(c] 
and  6(e)  of  the  Act 


*  The  application  will  b«  amended  during  Um 
notice  period  to  state  that  this  memorandum  will  be 
maintained  for  as  long  as  the  Separate  Account  is  a 
registered  investment  company. 
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Commission,  a  memorandum  setting 
forth  in  detail  the  comparable  variable 
annuity  products  analyzed,  and  the 
methodology  and  results  of  Applicants' 
comparative  review.' 

11.  Applicants  acknowledge  that  if  the 
revenues  generated  by  the  CDSC  are 
insufficient  to  cover  First  UNUM's 
actual  costs  related  to  the  distribution  of 
the  Contracts,  such  costs  will  be  paid 
from  First  UNUM's  general  account 
assets,  which  may  include  any  profit 
derived  from  the  mortality  and  expense 
risk  charge.  Notwithstanding  the 
foregoing,  First  UNUM  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  made  with  respect  to  the 
Contracts  will  benefit  contractholders 
and  participants  as  well  as  the  Separate 
Account  The  basis  for  First  UNUM's 
conclusion  is  set  forth  in  a  memorandum 
which  will  be  maintained  by  First 
UNUM  at  its  home  offlce  and  will  be 
available  to  the  Commission. 

12.  First  UNUM  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[PR  Doc.  91-29661  Filed  12-11-91;  S:45  am] 
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United  Financial  Group,  Inc; 
Application 

December  5, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  {the  "Act"). 

applicant:  United  Financial  Group,  In& 
(the  "Company"). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  sections  6[c) 
and  6(e)  of  the  Act. 


'  Tlie  application  will  be  amended  during  the 
notice  period  to  ttate  that  this  memorandum  will  be 
maintained  for  as  long  ai  tha  Separate  Account  U  a 
registered  investment  company. 


SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  exempting  it  horn  all 
provisions  of  the  Act,  subject  to  certain 
exceptions,  until  December  30, 1982.  The 
requested  relief  would  continue  an 
exemption  originally  granted  until 
December  30, 1990  (the  "1990  Order") 
and  extended  by  an  amended  order  until 
December  30, 1991  (the  "1991  Order"). 
FlUNQ  DATE:  The  application  was  filed 
on  October  28, 1991  and  amended  on 
December  4, 1991. 

HEARING  OR  NOTIRCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  30, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  a^idavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  5847  San  Felipe,  suite  2600, 
Houston.  Texas  77057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney,  (202)  272- 
2511,  or  Max  Berueffy,  Branch  Chief, 
(202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1,  The  Company  was  a  savings  and 
loan  holding  company  whose  primary 
asset  and  source  of  income  was  the 
United  Savings  Association  of  Texas 
("USAT').  As  a  result  of  the  severe 
recession  in  Texas  beginning  in  1986, 
USATs  financial  condition  deteriorated, 
and  on  December  30, 1988  it  was  placed 
into  receivership.  The  assets  of  USAT 
were  sold  to  an  unaffiliated  third  party 
and  the  Company  received  no 
consideration  for  the  loss  of  its  primary 
subsidiary,  thereby  generating  a 
substantial  capital  loss.  In  light  of  this 
capital  loss,  the  Company  determined 
not  to  liquidate,  but  instead  to  acquire 
an  operating  business. 

2.  The  Company's  efforts  to  acquire  an 
operating  business  have  been 
substantially  hindered  due  to  claims 


asserted  against  it  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  FSLIC  asserted 
an  approximately  $534  million  claim 
against  the  Company  in  January  1989  for 
failure  to  maintain  the  net  worth  of 
USAT  (the  "Net  Worth  Claim")  and  an 
approximately  $14  million  claim 
concerning  certain  tax  refunds  alleged 
to  have  been  received  by  the  Company 
(together  with  the  Net  Worth  Claim,  the 
"FDIC  Claims").  Although  the  Company 
disputes  these  claims,  their  existence 
constitutes  a  large  contingent  liability 
against  the  Company's  assets,  thus 
making  it  difficult  for  the  Company  to 
acquire  an  operating  business. 

3.  During  1989  and  1990,  the  Company 
was  in  continuous  negotiations  with  the 
Federal  Deposit  Insurance  Company 
("FDIC").  the  successor  to  FSLIC,  in  an 
attempt  to  reach  a  resolution  of  the 
FDIC  Claims  and  in  early  1990  the 
Company  reached  a  tentative  agreement 
with  the  FDIC.  However,  in  December 
1990  the  FDIC  rejected  the  Company's 
settlement  offer  and  informed  the 
Company  that  no  coimter  proposal 
would  be  offered.  In  mid-1991  the 
Company  again  contacted  the  FDIC  to 
determine  whether  a  settlement  could  be 
reached  on  the  FDIC  Claims.  Beginning 
in  July  1991,  the  Company  and  the 
FDIC's  representatives  again  began 
negotiations  and  in  August  1991,  the 
Company  offered  a  proposed  settlement 
Although,  the  FDIC  has  not  responded  to 
the  Company's  settlement  proposal,  in 
December  1991  the  FDIC  requested,  and 
the  Company  provided,  an  agreement  to 
toll  the  statute  of  limitations  for  the 
period  expiring  July  31, 1992  so  that  the 
FDIC  would  have  adequate  time  to 
review  any  possible  claims  against  the 
Company  that  might  reflect  on  a  global 
settlement. 

4.  Rule  3a-2  under  the  Act  provides  a 
one-year  safe  harbor  to  issuers  that 
meet  the  definition  of  an  investment 
company  but  intend  to  maintain  that 
status  only  transiently.  The  Company 
relied  on  the  safe  harbor  provided  by 
this  rule  from  January  1, 1988  until 
December  30, 1989.  The  expiration  of  the 
safe  harbor  period  necessitated  the 
filing  of  an  apphcation  for  exemption.  In 
1990  the  Company  was  granted 
conditional  relief  from  all  provisions  of 
the  Act  until  December  30, 1990. 
Investment  Company  Act  Release  Nos. 
17395  (March  21, 1990)  (notice)  and 
17441  (April  18, 1990)  (order)  (the  "1990 
Order").  In  1991  this  order  was  amended 
to  extend  this  exemption  until  December 
30, 1991.  Investment  Company  Act 
Release  Nos.  17941  (January  9, 1991) 
(notice)  and  17989  (February  7. 1991) 
(order)  (the  "1991  Order"). 


5.  As  described  in  detail  in  the 
applications  for  the  1990  and  1991 
Orders,  during  a  portion  of  the  period  in 
which  the  requested  exemption  will  be 
effective,  it  is  possible  that  the  Company 
will  be  subject  to  the  jurisdiction  of  the 
federal  bankruptcy  courts.  In  this  regard, 
the  Company  has  formulated  a  plan  of 
reorganization  (the  "Reorganization 
Plan")  to  be  implemented  under  Chapter 
11  of  the  Bankruptcy  Code  once  the 
FDIC  approves  a  settlement  of  the  FDIC 
Claims.  The  Reorganization  Plan  would 
settle  the  outstanding  claims  against  the 
Company  and  provide  a  structure  for  the 
possible  acquisition  of  a  new  operating 
business  or  businesses.  Because  the 
bankruptcy  court  is  charged  with 
protecting  the  interests  of  the 
Company's  creditors  and  equity  interest 
holders,  the  Company  believes  that  it  is 
not  necessary  for  it  to  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  transaction  approved  by  the 
bankruptcy  court. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines 
the  term  "investment  company"  to 
include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40% 
of  the  value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items)  on  an  unconsolidated 
basis."  The  Company  acknowledges 
that  based  on  its  current  mix  of  assets, 
it  may  be  deemed  to  be  an  investment 
company  under  section  3(a)(3)  of  the 
Act. 

2.  By  this  application,  the  Company 
requests,  pursuant  to  sections  6(c)  and 
6(e)  of  the  Act  that  the  SEC  issue  an 
order  amending  the  1991  Order,  thereby 
exempting  the  Company  from  all 
provisions  of  the  Act  subject  to  certain 
exceptions,  until  December  30, 1992. 

3.  In  determining  whether  to  grant 
exemptive  relief  for  a  transient 
investment  company,  the  Commission 
considers  such  factors  as:  (1)  Whether 
the  failure  of  the  company  to  become 
primarily  engaged  in  a  non-investment 
business  or  excepted  business  or 
liquidate  within  one  year  was  due  to 
factors  beyond  its  control;  (2)  whether 
the  company's  officers  and  employees 
during  that  period  tried,  in  good  faith,  to 
effect  the  company's  investment  of  its 
assets  in  a  non-investment  business  or 
excepted  business  or  to  cause  the 
liquidation  of  the  company;  and  (3) 
whether  the  company  invested  in 
securities  solely  to  preserve  the  value  of 
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its  asneta.  The  Company  asserts  that  it 
meets  these  criteria. 

4.  The  Company  asserts  that  its  failure 
to  become  primarily  engaged  in  a  non- 
investment  business  by  December  30, 
1991  is  a  result  of  factors  beyond  its 
control.  The  existence  of  the  FDIC 
Claims  has  precluded  the  Company  from 
investing  its  assets  in  a  non-investment 
company  business.  Although  the 
Company's  executive  officers  reviewed 
numerous  possible  asset  or  business 
acquisitions,  the  magnitude  of  the  FOIC 
Claims  and  the  potential  threat  that  the 
FDIC  would  seek  to  enjoin  any 
utilization  of  the  Company's  assets  has 
prevented  the  Company  from  investing 
its  assets  in  a  non-investment  company 
business. 

5.  Pending  the  settlement  of  the  FDIC 
Claims,  the  Company  has  limited  its 
investments  to  high  quality  marketable 
securities,  cash  or  cash  equivalents. 
Thus,  the  Company  asserts  that  it 
primarily  invests  in  securities  solely  to 
preserve  the  value  of  its  assets. 

6.  Although  the  Company  has  made 
substantial  efforts  to  formulate 
alternative  methods  by  which  it  can 
acquire  an  operating  business  and 
utilize  its  capital  loss,  the  pending 
settlement  negotiations  of  the  FDIC 
Claims  make  it  necessary  for  the 
Company  to  seek  an  extension  of  the 
1991  Order.  This  would  allow  the 
Company  to  seek  an  FDIC  settlement 
and.  if  successful  to  formulate  and 
implement  new  plans  for  becoming  an 
operating  business  and  utilizing  the 
Capital  Loss. 

7.  The  Company  believes  that  the 
issuance  of  an  amended  order 
exempting  it  from  all  provisions  of  the 
Act,  subject  to  certain  exemptions,  until 
December  30, 1992  would  be  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  The  Company  believes  that  it 
would  be  unfair  to  its  stockholders  to 
require  it  to  register  as  an  investment 
company  and  that  such  registration  is 
not  necessary  for  the  protection  of  its 
stockholders. 

Applicant's  Conditions 

Applicant  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions,  each  of  which  will 
apply  to  the  applicant  until  it  acquires 
an  operating  business  or  otherwise  falls 
outside  the  defmiUon  of  an  investment 
company: 

1.  During  the  period  of  time  the 
Company  is  exempted  &om  registration 
under  the  Act.  it  will  not  purchase  or 
otherwise  acquire  any  securities  other 
than  securities  with  a  remaining 
maturity  of  397  days  or  less  and  that  are 
rated  in  one  of  the  two  highest  rating 


categories  by  a  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  defmed  in  rule  2a-7(a](10  of  the 
Act 

2.  The  Company  will  continue  to 
comply  with  sections  9, 17(e)  and  38  of 
the  Act. 

3.  The  Company  will  continue  to 
comply  v»rith  sections  17(a)  and  17(d) 
subject  to  the  following  exceptions.  It  is 
therefore  understood: 

(a)  If  the  Company  becomes  subject  to 
the  jurisdiction  of  the  bankruptcy  court, 
the  Company  need  not  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  any  transaction,  including 
without  limitation  the  Reorganization 
Plan,  that  is  approved  by  the  bankruptcy 
court;  and 

(b)  The  Company  would  not  be 
required  to  comply  with  section  17(a]  or 
section  17(d)  with  respect  to  any 
transactions  that  result  in  its  ceasing  to 
fall  within  the  defmition  of  an 
"investment  company"  provided  that  (i) 
no  cash  payments  are  made  to  an 
"affiliated  person"  (as  defined  in  the 
Act)  of  the  Company  as  part  of  such 
transaction  or  services  of  transactions 
and  (ii)  no  debt  securities  are  issued  to 
an  afniiated  person  of  the  Company  as 
part  of  such  transactions  unless  such 
debt  securities  are  expressly 
subordinated  upon  liquidation  to  claims 
of  the  holders  of  the  Company's  9% 
Debentures. 

4.  The  Company  will  continue  to 
comply  with  section  17(f)  of  the  Act  as 
provided  in  rule  17f-2. 

For  the  SEC  by  the  Di\ision  of  Investment 
Management,  under  delegated  authority. 
Margaret  R  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-29657  Filed  IZ-U-m;  8:45  am] 

BtUJNQ  COOC  niO-01-M 


DEPARTMENT  OF  STATE 

Office  Of  ttM  Secretary 

[Public  Notio*  1531] 

Delegation  of  AuttK>rity  No.  191, 
Deputy  Secretary 

Delegation  of  Authority 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26, 1949  (22  U.S.C.  2658)  and  Presidential 
Determination  No.  92-4, 1  hereby 
delegate  to  the  Deputy  Secretary  the 
reporting  function  requested  by  section 
136(b)  of  the  Foreign  Relations 
Audiorization  Act,  Fiscal  Years  1986 
and  1987  (Pub.  L  99-83). 


Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  may 
exercise  the  function  herein  delegated. 

Dated:  December  2. 1991. 
lames  A.  Baker,  m. 
Secretary  of  State. 
[FR  Doc  91-29651  Filed  12-11-«1:  8:45  am] 

BHXMO  COOC  471»-10-«l 

Bureau  of  Politico-Military  Affairs 
[PuMc  Notice  1S321 

Determination  Under  the  Arme  Export 
Control  Act 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for 
International  Security  Affairs  has  made 
a  determination  pursuant  to  section  73 
of  the  Arms  Export  Control  Act  and  has 
concluded  that  publication  of  the 
determination  would  be  harmful  to  the 
national  security  of  the  United  States. 

Dated:  December  4. 1991. 
Richard  A  Claike, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc.  91-29650  Filed  12-11-91:  &45  am] 

WUMQ  COM  4710-29-M 


TENNESSEE  VALLEY  AUTHORITY 

Ptiiiadelphia-Langf  ord  Transmission 
Une 

AQENCV:  Tennessee  Valley  Authority. 

ACTION:  Notice  of  no  practicable 
alternative  to  impacting  wetlands. 

summary:  The  Tennessee  Valley 
Authority  (TV A)  is  proposing  to 
construct  a  161-kV  electric  power 
transmission  line  from  TVA's 
Philadelphia,  Mississippi,  Substation  in 
Neshoba  County  to  Central  Electric 
Power  Association's  (CEPA)  Langford 
Substation  in  Rankin  Coimty, 
Mississippi.  New  facilities  will  be  added 
to  both  substations.  The  transmission 
line  route  will  be  "steered"  to  a  site  in 
Sebastopol  to  allow  CEPA  to  convert  the 
existing  46-kV  substation  for  161-kV 
operation.  The  Philadelphia-Sebastopol 
section  of  the  proposed  transmission 
line  will  have  an  in-service  date  of 
November  1, 1992;  the  Sebastopol- 
Langford  section  will  have  a  November 
1, 1993.  in-service  date. 

An  environmental  assessment,  in 
accordance  with  the  National 
Environmental  PoUcy  Act,  is  being 
prepared.  This  proposal  will  result  in  the 
disturbance  of  about  59  acres  of 
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Notwithstanding  this  delegation  of 
authority  the  Secretary  of  State  may 
exercise  the  function  herein  delegated. 

Dated  December  2, 1991. 
lames  A.  Bakar,  m. 

Secretary  of  State. 

[FR  Doc.  91-29651  Filed  12-11-91;  8:45  am] 

BHJJNO  COOC  4710-10-M 

Bureau  of  Politico-Military  Affair* 
[PuMc  Notice  1532]      - 

Determination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  section  654(c}  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for 
International  Security  Affairs  has  made 
a  determination  pursuant  to  section  73 
of  the  Arms  Export  Control  Act  and  has 
concluded  that  publication  of  the 
determination  would  be  harmful  to  the 
national  security  of  the  United  States. 

Dated:  December  4. 1991. 
Richard  A  Claike, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc.  91-29650  Filed  12-11-91;  &45  am] 

WLUNG  COOC  <710-2S-M 


TENNESSEE  VALLEY  AUTHORITY 

Ptilladelphia-Langf  ord  Transmission 
Une 

agency:  Tennessee  Valley  Authority. 

ACTION:  Notice  of  no  practicable 
alternative  to  impacting  wetlands. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  is  proposing  to 
construct  a  161^V  electric  power 
transmission  line  from  TVA's 
Philadelphia,  Mississippi,  Substation  in 
Neshoba  County  to  Central  Electric 
Power  Association's  (CEPA)  Langford 
Substation  in  Rankin  County, 
Mississippi.  New  facilities  v^ll  be  added 
to  both  substations.  The  transmission 
line  route  will  be  "steered"  to  a  site  in 
Sebastopol  to  allow  CEPA  to  convert  the 
existing  46-kV  substation  for  161^V 
operation.  The  Philadelphia-Sebastopol 
section  of  the  proposed  transmission 
line  will  have  an  in-service  date  of 
November  1, 1992;  the  Sebastopol- 
Langford  section  will  have  a  November 
1, 1993,  in-service  date. 

An  environmental  assessment,  in 
accordance  with  the  National 
Environmental  Policy  Act,  is  being 
prepared.  This  proposal  will  result  in  the 
disturbance  of  about  59  acres  of 


wetlands;  however,  it  has  been 
determined  that  no  practicable 
alternative  exists.  TVA  is  requesting 
public  comment  on  the  impact  to 
wetlands. 

DATES:  TVA  will  consider  all  relevant 
comments  received  by  December  26, 
1991,  before  a  final  decision  is  made  on 
the  proposal. 

ADDRESSES:  Any  comments  on  this 
proposal  should  be  addressed  to  M.  Paul 
Schimierbach,  Manager,  Environmental 
Quality  Staff,  Tennessee  Valley 
Authority,  400  W.  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  on  this 
action,  call  M.  Paul  Schmierbach, 
Manager,  Environmental  Quality  Staff, 
Tennessee  Valley  Authority  at  (615) 
632-6578. 

SUPPLEMENTARY  INFORMATION:  TVA 
evaluated  two  electrical  alternatives  in 
addition  to  the  proposed  action  and  no 
action.  One  of  the  alternatives  was  to 
place  combustion  turbines  in  the 
Langford  area  to  provide  additional 
system  generation  as  well  as  emergency 
backup  to  the  Langford  and  Leake  areas. 
This  was  rejected  because  of 
undesirable  transmission  system 
operating  characteristics. 
^,^       Another  alternative  was  to  provide  a 
^***"*«^cond  161-kV  source  to  Langford  via 
an  S^^nile  interconnection  to  Mississippi 
Power  andl3ght  (MP&L).  It  also 
provided  a  181-kV  source  to  CEPA's 
planned  Sebastopol  161-kV  substation 
directly  from  TVA's  Philadelphia, 
Mississippi,  161-kV  substation — 
approximately  19  miles  of  new 
transmission  line.  Discussions  between 
TVA  and  MP&L  were  unsuccessful  in 
reaching  mutually  satisfactory 
conditions  for  such  an  interconnection. 
The  combined  estimated  costs  of  the 
interconnection  and  the  Philadelphia- 
Sebastopol  161-kV  transmission  line 
were  greater  than  the  proposed  action. 

The  overall  length  of  the  proposed 
route  is  61  miles.  The  line  will  be  built 
on  a  100-foot-wide  right-of-way  using  H- 
frame  construction.  To  build  this  line, 
about  731.8  acres  of  new  right-of-way 
will  have  to  be  acquired. 

The  proposed  transmission  line 
crosses  a  portion  of  Bienville  National 
Forest  and  traverses  two  forested 
ecoregions.  The  northeastern  portion  of 
the  corridor  lies  within  the  oak-pine 
forest,  while  the  southwestern  portion  is 
within  the  southeastern  evergreen  forest 
region.  Within  these  regions,  the  route 
crosses  a  variety  of  forested  and  open 
land  habitats  including  deciduous  and 
evergreen  forests,  croplands,  old  fields, 
areas  of  residential  and  commercial 
development,  and  wetlands. 


Additionally,  many  areas  have  been 
clearcut. 

The  greatest  impact  resulting  from 
clearing  and  construction  of  the 
proposed  transmission  line  will  be  the 
modification  of  59  acres  of  palustrine 
forested  wetlands.  Right-of-way  clearing 
within  or  near  wetlands  could  reduce 
use  by  migrant  wintering  waterfowl. 
This  impact  is  exacerbated  by  past 
clearing  of  other  forested  wetlands 
within  the  study  area  for  various  land 
uses. 

The  extent  of  impacts  have  been 
reduced  by  sensitive  route  location  and 
can  be  further  minimized  by  the  use  of 
specific  practices  for  clearing, 
construction,  and  maintenance  on  these 
forested  wetlands.  These  will  include: 

(1)  Identified  wetlands,  streams,  and 
drainways  will  not  be  modified  so  as  to 
alter  natural  hydrological  patterns. 

(2)  Naturally  occurring  hydric  soils 
should  not  be  disturbed  or  modified  in 
any  way  that  would  alter  their 
hydrological  properties. 

(3)  Right-of-way  clearing  within 
forested  wetlands  should  be 
accomplished  by  hand  and  shotild  be 
restricted  to  the  minimal  width 
necessary  to  allow  foFconstruction  and 
operation  of  the  proposed  line. 

(4)  If  heavy  equipment  it  required  to 
accomplish  right-of-way  clearing  within 
forested  wetlands,  lay-down  pads  will 
be  used  to  remove  vegetation  and  string 
transmission  line  cable. 

(5)  With  the  permission  of 
landowners,  cleared  vegetation  will  be 
windrowed  along  the  downslope  side  of 
the  right-of-way  to  assist  in  erosion/ 
sediment  control. 

(6)  Within  wetland  areas  or  streams, 
stumps  will  not  be  uprooted  or  removed. 

(7)  Future  right-of-way  maintenance 
within  identified  wetlands  should  be 
conducted  during  traditionally  dry 
seasons  and  should  avoid  the  use  of 
heavy  equipment  or  chemicals. 

Dated:  December  5, 1991. 
M.  Paul  Schmierbach, 
Manager,  Environmental  Quality. 
[FR  Doc.  91-29705  Filed  12-11-01;  8:45  am] 
BILUNO  COOC  iiao-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Pacific  island 
Aviation,  Inc. 

AQENCY:  Department  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  determination — order  91-12-9, 
order  to  show  cause. 


summary:  The  Department  of 
Transportation  is  proposing  to  find 
Pacific  Island  Aviation,  Inc..  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(e]  of  the 
Federal  Aviation  Act 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street  SW., 
room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  December  23, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  December  6, 1991. 
Patrick  V.  Murphy,  Ir^ 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  91-29645  Filed  12-11-01;  8:45  am] 

WLLHM  COOC  4SM-U-M 


Coast  Guard 

[COD  si-osai 

International  Maritime  Organization 
Ballast  Water  Control  Guidelines 

agency:  Coast  Guard,  DOT. 

ACTKM:  Notice  of  voluntary  guidelines. 

summary:  In  response  to  the  recent 
isolation  of  Vibrio  cholerae  01,  from 
oysters  found  in  Mobile  Bay,  Alabama, 
the  U.S.  Coast  Guard  is  publishing  the 
guidelines  of  the  Marine  Environmental 
Protection  Committee  of  the 
International  Maritime  Organization 
(IMO)  for  the  control  of  ballast  water  to 
prevent  the  introduction  of  unwanted 
aquatic  organisms  and  pathogens.  The 
Coast  Guard  requests  that  mariners 
voluntarily  adopt  the  standards  in  an 
effort  to  decrease  the  possibility  of 
further  introductions  of  cholera  and 
other  pathogens  into  U.S.  waters. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Jonathan  C.  Burton,  Marine 
Environmental  Protection  Division  (G- 
MEP).  (202)  267-0426. 
SUPPLEMENTARY  INFORMATION:  In  ]uly. 
1991,  during  routine  seafood  sampling  in 
Mobile  Bay,  Alabama,  the  U.S.  Food  and 
Drug  Administration  (FDA)  isolated  a 
human  bacterial  pathogen,  namely 
Vibrio  cholerae  cfl.  from  oysters  and 
finfish.  This  pathogen  appears  to  be  the 
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same  strain  that  is  responsible  for  the 
current  epidemic  of  cholera  in  South 
America.  This  finding  has  important 
implications,  both  for  the  health  of  U.S. 
citizens  who  consume  seafood  and  for 
the  economic  viability  of  the  shellfishing 
industry  in  this  country. 

One  way  this  pathogen  could  have 
been  transported  from  South  America  to 
Mobile  Bay  is  in  ballast  water.  This 
hypothesis  was  tested  in  November, 
1991,  when  the  FDA  sampled  ballast  and 
waste  water  on  nine  ships  docked  in 
Mobile  and  another  docked  in 
Pascagoula,  Mississippi.  The  organism 
was  found  in  samples  taken  from  three 
ships,  all  of  which  had  previous  ports  of 
call  in  South  America.  Although  this 
does  not  prove  that  Vibrio  cholerae  01 
was  introduced  to  the  Gulf  Coast  by 
ballast,  it  implies  that  ballast  could  act 
as  a  method  of  transport  of  the 
pathogen. 

The  problem  of  introducing 
nonindigenous  species  and  harmful 
pathogens  from  ballast  water  is 
recognized  as  an  international  problem 
by  the  International  Maritime 
Organization  (IMO).  On  July  4. 1991  the 
Marine  Environmental  Protection 
Committee  (MEPC)  of  the  IMO  adopted 
Resolution  MEPC.50(31),  "International 
Guidelines  For  Preventing  The 
Introduction  Of  Unwanted  Pathogens 
From  Ships'  Ballast  Water  And 
Sediment  Discharges". 

These  international  guidelines 
recognize  that  there  are  a  range  of 
possible  ballast  water  control  options 
including:  retention  of  ballast  water, 
exchange  of  ballast  water  at  sea,  control 
of  sediment  uptake,  and  discharge  of 
ballast  water  to  reception  facilities 
ashore.  Although  none  of  these  options 
have  been  demonstrated  to  eliminate 
bacteria  or  other  pathogens  from  ballast 
tanks,  they  will  likely  reduce  the  number 
of  pathogens  present.  The  IMO 
guidelines  acknowledge  that  other 
options  exist  and  as  further  research  is 
conducted  they  can  be  considered. 

Request  for  Compliance  With  IMO 
Voluntary  Ballast  Water  Guidelines 

Mariners  are  requested  to  review  and 
voluntarily  implement  the  IMO 
guidelines  to  the  maximum  extent 
possible.  Mariners  wishing  to  report 
their  ballast  water  treatment,  using  the 
form  example  in  the  guidelines,  may  do 
so  by  sending  completed  forms  to  the 
nearest  U.S.  Coast  Guard  Captain  of  the 
Port. 

The  IMO  ballast  water  guidelines  are 
attached  as  appendix  A. 


December  3. 1991. 
\£.  Hsnii. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

Appendix  A — International  Guidelines 
for  Preventing  the  Introduction  of 
Unwanted  Aquatic  Organisms  and 
Pathogens  From  Ships'  Ballast  Water 
and  Sediment  Discharges 

1.  Introduction 

1.1  Studies  carried  out  in  several 
countries  have  shown  that  many  species 
of  bacteria,  plants,  and  animals  can 
survive  in  a  viable  form  in  the  ballast 
water  and  sediment  carried  in  ships, 
even  after  journeys  of  several  weeks' 
duration.  Subsequent  discharge  of 
contaminated  ballast  water  or  sediment, 
into  the  waters  of  port  States,  may  result 
in  the  establishment  of  unwanted 
species  which  can  seriously  upset  the 
existing  ecological  balance.  Although 
other  media  have  been  identified  for 
transferring  organisms  between 
geographically  separated  water  bodies, 
ballast  water  discharge  from  ships 
appears  to  have  been  among  the  most 
prominent.  The  introduction  of  diseases 
may  also  arise  as  a  result  of  port  State 
waters  being  inoculated  with  large 
quantities  of  ballast  water  containing 
viruses  or  bacteria,  thereby  posing 
health  threats  to  indigenous  human, 
animal  and  plant  hfe. 

1.2  The  potential  for  ballast  water 
discharges  to  cause  harm  was 
recognized  by  Resolution  18  of  the 
International  Conference  on  Marine 
Pollution,  1973,  from  which  conference 
emerged  the  MARPOL  Convention. 
Resolution  18  called  upon  the  World 
Health  Organization,  in  collaboration 
with  the  International  Maritime 
Organization,  to  carry  out  research  into 
the  role  of  ballast  water  as  a  mediimi  for 
the  spreading  of  epidemic  disease 
bacteria. 

1.3  It  is  the  aim  of  these  Guidelines 
to  provide  Administrations  and  Port 
State  Authorities  with  guidance  on 
procedures  that  will  minimize  the  risk 
from  the  introduction  of  unwanted 
aquatic  organisms  and  pathogens  from 
ships'  ballast  water  and  sediment.  The 
selection  of  an  appropriate  procedure 
will  depend  upon  several  factors, 
including  the  type  or  types  of  organisms 
being  targeted,  the  level  of  risks 
involved,  its  environmental 
acceptability,  and  the  economic  and 
ecological  costs  involved. 

1.4  The  choice  of  procedures  will 
also  depend  upon  whether  the  measure 
is  a  short-term  response  to  an  identified 
problem  or  a  long-term  strategy  aimed 
at  completely  eliminating  the  possibility 


of  the  introduction  of  species  by  ballast 
water.  In  the  short  term,  operational 
measures  such  as  ballast  water 
exchange  at  sea  may  be  appropriate 
where  they  have  been  shown  to  be 
effective  and  are  accepted  by  Port  State 
Authorities  and  Administrations.  For  the 
longer  term,  more  elective  strategies, 
possibly  involving  structural  or 
equipment  modifications  to  ships,  may 
need  to  be  considered. 

2.  Definitions 

For  the  purposes  of  these  guidelines, 
the  following  definitions  apply: 

"Administration"  means  the 
Government  of  the  State  under  whose 
authority  the  ship  is  operating. 

"Member  States"  means  States  that 
are  Members  of  the  International 
Maritime  Organization. 

"Organization"  means  the 
International  Maritime  Qrganization 
(IMO). 

"Port  State  Authority"  means  any 
official  or  organization  authorized  by 
the  Government  of  a  port  State  to 
administer  guidelines  or  enforce 
standards  and  regulations  relevant  to 
the  implementation  of  national  and 
international  shipping  control  measures. 

3.  Application 

The  Guidelines  can  apply  to  all  ships, 
however  a  Port  State  Authority  shall 
determine  the  extent  to  which  these 
Guidelines  do  apply. 

4.  General  Principles 

4.1  Member  States  may  adopt  ballast 
water  and  sediment  discharge 
procedures  to  protect  the  health  of  their 
citizens  from  foreign  infectious  agents, 
to  safeguard  fisheries  and  aquaculture 
production  against  similar  exotic  risks 
and  to  protect  the  environment 
generally. 

4.2  Application  of  ballast  water  and 
sediment  discharge  procedures  to 
minimize  the  risk  of  importing  unwanted 
aquatic  organisms  and  pathogens  may 
range  from  regulations  based  upon 
quarantine  laws  to  guidelines  providing 
suggested  measures  for  controlling  or 
reducing  the  problem. 

4.3  In  all  cases,  a  Port  State 
Authority  must  consider  the  overall 
effort  of  ballast  water  and  sediment 
discharge  procedures  on  the  safety  of 
ships  and  those  on  board.  Regulations  or 
guidelines  will  be  ineffective  if 
compliance  is  dependent  upon  the 
acceptance  of  operational  measures  that 
put  a  ship  or  its  crew  at  risk. 

4.4  Ballast  water  and  sediment 
discharge  procedures  should  be 
practicable,  effective,  designed  to 
minimize  cost  and  delays  to  ships,  and 
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of  the  introduction  of  species  by  ballast 
water.  In  the  short  term,  operational 
measures  such  as  ballast  water 
exchange  at  sea  may  be  appropriate 
where  they  have  been  shown  to  be 
effective  and  are  accepted  by  Port  State 
Authorities  and  Administrations.  For  the 
longer  term,  more  effective  strategies, 
possibly  involving  structural  or 
equipment  modifications  to  ships,  may 
need  to  be  considered. 

2.  Definitions 

For  the  purposes  of  these  guidelines, 
the  following  definitions  apply: 

"Administration"  means  the 
Government  of  the  State  under  whose 
authority  the  ship  is  operating. 

"Member  States"  means  States  that 
are  Members  of  the  International 
Maritime  Organization. 

"Organization"  means  the 
International  Maritime  Organization 
(IMO). 

"Port  State  Authority"  means  any 
official  or  organization  authorized  by 
the  Government  of  a  port  State  to 
administer  guidelines  or  enforce 
standards  and  regulations  relevant  to 
the  implementation  of  national  and 
international  shipping  control  measures. 

3.  Application 

The  Guidelines  can  apply  to  all  ships, 
however  a  Port  State  Authority  shall 
determine  the  extent  to  which  these 
Guidelines  do  apply. 

4.  General  Principles 

4.1  Member  States  may  adopt  ballast 
water  and  sediment  discharge 
procedures  to  protect  the  health  of  their 
citizens  from  foreign  infectious  agents, 
to  safeguard  fisheries  and  aquaculture 
production  against  similar  exotic  risks 
and  to  protect  the  environment 
generally. 

4.2  Application  of  ballast  water  and 
sediment  discharge  procedures  to 
minimize  the  risk  of  importing  unwanted 
aquatic  organisms  and  pathogens  may 
range  from  regulations  based  upon 
quarantine  laws  to  guidelines  providing 
suggested  measures  for  controlling  or 
reducing  the  problem. 

4.3  In  all  cases,  a  Port  State 
Authority  must  consider  the  overall 
effort  of  ballast  water  and  sediment 
discharge  procedures  on  the  safety  of 
ships  and  those  on  board.  Regulations  or 
guidelines  will  be  ineffective  if 
compliance  is  dependent  upon  the 
acceptance  of  operational  measures  that 
put  a  ship  or  its  crew  at  risk. 

4.4  Ballast  water  and  sediment 
discharge  procedures  should  be 
practicable,  effective,  designed  to 
minimize  cost  and  delays  to  ships,  and 


based  upon  these  Guidelines  whenever 
practicable. 

4.5  The  ability  of  aquatic  organisms 
and  pathogens  to  survive,  after 
transportation  in  ballast  water,  may  be 
reduced  if  signiflcant  differences  in 
ambient  conditions  prevail — e.g. 
salinity,  temperature,  nutrients  and  light 
intensity. 

4.6  If  fresh  water  (FW],  brackish 
water  [BW)  and  fully  saline  water  (SW) 
are  considered,  the  following  matrix 
provides,  in  most  cases,  an  indication  of 
probability  that  aquatic  organisms  and 
pathogens  will  survive  after  being 
transferred. 

Probability  of  Organisms  Survival 
AND  Reproduction 


Discharged  ballast 

Receiving  waters 

FW 

BW 

SW 

FW 

High -.. 

Low 

High......... 

High 

Low. 

BW....„ 

SW _ 

High. 
High. 

4.7  The  duration  of  ballast  water 
within  an  enclosed  ballast  tank  will  also 
be  a  factor  in  determining  the  number  of 
surviving  organisms.  For  example,  even 
after  60  days  some  organisms  may 
remain  in  ballast  water  in  a  viable 
condition. 

4.8  Because  some  aquatic  organisms 
and  pathogens  that  may  exist  in 
sediments  carried  by  ships  can  survive 
for  several  months  or  longer,  disposal  of 
such  sediments  should  be  carefully 
managed  and  reported  to  Port  State 
Authorities. 

4.9  In  implementing  ballast  water 
and  sediment  discharge  procedures,  Port 
State  Authorities  should  take  account  of 
all  relevant  factors. 

5.  Implementation 

5.1  Member  States,  applying  ballast 
water  and  sediment  discharge 
procedures,  should  notify  the 
Organization  of  specific  requirements 
and  provide  to  the  Organization,  for  the 
information  of  other  Member  States  and 
non-governmental  organizations,  copies 
of  any  regulations,  standards  or 
guidelines  being  applied. 

5.2  Administrations  and  non- 
governmental shipping  organizations 
should  provide  the  widest  possible 
distribution  of  information  on  ballast 
wafer  and  sediment  discharge 
procedures  being  applied  to  shipping  by 
Port  State  Authorities.  Failure  to  do  so 
may  lead  to  unnecessary  delays  for 
ships  seeking  entry  to  port  States  where 
ballast  water  and  sediment  discharge 
procedures  are  being  applied. 


5.3  In  accordance  with  paragraph  5.2 

above,  ship  operators  and  ships'  crews 
could  be  familiar  with  the  requirements 
of  Port  State  Authorities  with  respect  to 
ballast  water  and  sediment  discharge 
procedures,  including  information  that 
will  be  needed  to  obtain  entry 
clearance.  In  this  respect.  Masters 
should  be  made  aware  that  penalties 
may  be  applied  by  Port  State  Authorities 
for  failure  to  comply  with  national 
requirements. 

5.4  Member  States  and  non- 
governmental organizations  should 
provide  to  the  Organization,  for 
circulation,  details  of  any  research  and 
development  studies  that  they  carry  out, 
with  respect  to  the  control  of  aquatic 
organisms  and  pathogens  in  ballast 
water  and  sediment  found  in  ships. 

5.5  Administrations  are  encouraged 
to  report  to  the  Organization  incidences 
where  compliance  with  ballast  water 
and  sediment  discharge  procedures 
required  by  Port  State  Authorities  have 
resulted  in  ship  safety  problems, 
unacceptably  high  costs,  or  delays  to 
ships. 

5.6  Member  States  should  provide,  to 
the  Organization,  details  of  annual 
compliance  records  for  ballast  wafer 
and  sediment  discharge  procedures  that 
they  are  applying.  These  records  should 
report  all  incidences  of  non-compliance 
with  regulations  or  guidelines  and  cite, 
by  ship's  name,  official  number  and  flag, 
all  non-complying  vessels. 

5.7  Member  States  should  notify  the 
Organization  of  any  local  outbreaks  of 
infectious  diseases  or  water-borne 
organisms,  that  have  been  identified  as 
a  cause  of  concern  to  health  and 
environmental  authorities  in  other 
countries,  and  for  which  ballast  water  or 
sediment  discharges  may  be  vectors  of 
transmission.  This  information  should 
be  relayed  by  the  Organization,  without 
delay,  to  all  Member  States  and  non- 
governmental organizations.  Member 
States  should  ensure  that  problem 
species,  endemic  to  their  waters,  are  not 
being  transferred  from  locally  loaded 
ballast  water.  Masters  of  ships  should 
be  notiHed  of  the  existence  of  problem 
species,  including  local  outbreaks  of 
phytoplankton  blooms,  and  advised  to 
exchange  or  treat  their  ballast  water 
and  sediment  accordingly. 

5.8  Member  States  should  determine 
the  environmental  sensitivity  of  their 
waters  to  the  extent  deemed  necessary. 
Ballast  water  and  sediment  discharge 
procedures  should  take  into  account  the 
environmental  sensitivity  of  these 
waters. 

6.  Ship  Operational  Procedures 

6.1    When  loading  ballast,  every 
effort  should  be  made  to  ensure  that 


only  clean  ballast  water  is  being  taken 

on  and  that  the  uptake  of  sediment  with 
the  ballast  water  is  minimized.  Where 
practicable,  ships  should  endeavor  to 
avoid  taking  on  ballast  water  in  shallow 
water  areas,  or  in  the  vicinity  of 
dredging  operations,  to  reduce  the 
likelihood  that  the  water  will  contain 
silt,  which  may  harbor  the  cysts  of 
unwanted  aquatic  organisms  and 
pathogens,  and  to  otherwise  reduce  the 
probabihty  that  unwanted  aquatic 
organisms  and  pathogens  are  present  in 
the  water.  Areas  where  there  is  a  known 
outbreak  of  diseases,  communicable 
through  ballast  water,  or  in  which 
phytoplankton  blooms  are  occurring, 
should  be  avoided  wherever  practicable 
as  a  source  of  ballast. 

6.2  When  taking  on  ballast  water, 
records  of  the  dates,  geographical 
locations,  salinity  and  amount  of  ballast 
water  taken  on  should  be  recorded  in 
the  ship's  log  book.  To  enable 
monitoring  by  the  Organization  and  Port 
State  Authorities,  a  report  in  the  format 
shown  in  the  appendix  to  these 
Guidelines  should  be  completed  by  the 
ship's  Master  and  made  available  to  the 
Port  State  Authority.  Procedures  to  be 
followed  by  the  ship  should  be 
described  in  detail  in  the  ship's 
operational  manual.  The  sample  used  to 
determine  the  salinity  of  loaded  ballast 
water  should  be  obtained,  wherever 
possible,  from  the  ballast  tanks 
themselves  or  from  a  supply  piping  tap. 
Surface  sea  water  samples  should  not 
be  taken  an  indicative  of  the  wafer  in 
the  ballast  tanks  since  seawater  salinity 
may  vary  significantly  with  depth. 

6.3  Subject  to  accessibility,  all 
sources  of  sediment  retention  such  as 
anchors,  cables,  chain  lockers  and 
suction  wells  should  be  cleaned 
routinely  to  reduce  the  possibility  of 
spreading  contamination. 

7.  Strategies  for  Preventing  the 
Introduction  of  Unwanted  Aquatic 
Organisms  and  Pathogens  from  Ship's 
Ballast  Water  and  Sediment  Discharges 

7.1    General 

7.1.1  In  determining  appropriate 
strategies  for  ballast  water  and 
sediment  discharge  procedures,  the 
following  criteria,  inter  alia,  should  be 
taken  into  account: 

— Operational  practicability; 

— Effectiveness: 

— Seafarer  and  ship  safety; 

— Environmental  acceptability; 

— Water  and  sediment  control; 

— Monitoring;  and 

— Cost  effectiveness. 

7.1.2  Approaches  that  may  be 
effective  in  controlling  the  incidence  and 
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introduction  of  aquatic  organisms  and 

pathogens,  include: 

— The  non-release  of  ballast  water; 

— Ballast  water  exchange  and  sediment 
removal  at  sea  or  in  areas  designated 
as  acceptable  for  the  purpose  by  the 
Port  State  Authority; 

— Ballast-water  management  practices 
aimed  at  preventing  or  minimizing  the 
uptake  of  contaminated  water  or 
sediment  in  ballasting  and 
deballasting  operations:  and 

— Discharge  of  ballast  water  into  shore- 
based  facilities  for  treatment  of 
controlled  disposal. 
7.1.3    In  considering  which  particular 

approach,  or  combination  of  approaches 

to  use,  Port  State  Authorities  should 

have  regard  to  the  factors  listed  in 

paragraph  7.1.1. 

7.2  Non-Release  of  Ballast  Water 

The  most  effective  means  of 
preventing  the  introduction  of  unwanted 
aquatic  organisms  and  pathogens  from 
ships'  ballast  water  and  sediments  is  to 
avoid,  wherever  possible,  the  discharge 
of  ballast  water. 

7.3  Ballast  Water  Exchange  and 
Sediment  Removal 

7.3.1  In  the  absence  of  more 
scientifically  based  means  of  control, 
exchange  of  ballast  water  in  deep  ocean 
areas  or  open  seas  currently  offers  a 
means  of  limiting  the  probability  that 
fresh  water  or  coastal  species  will  be 
transferred  in  ballast  water. 
Responsibility  for  deciding  on  such 
action  must  rest  with  the  Master,  taking 
into  account  prevailing  safety,  stability 
and  structural  factors  and  influences  at 
the  time. 

7.3.2  Unlike  coastal  and  estuarine 
waters  that  are  rich  in  nutrients  and  life 
forms,  deep  ocean  water  or  open  seas 
contain  few  organisms.  Those  that  do 
exist  are  unlikely  to  adapt  readily  to  a 
new  coastal  or  fresh  water  environment, 
hence  the  probability  of  transferring 
unwanted  organisms,  through  ballast 
water  discharges,  can  be  greatly 
reduced  by  ocean  or  open  sea  ballast 
exchanges  preferably  in  water  depths  of 
2,000  m  or  more.  In  those  cases  where 
ships  do  not  encounter  water  depths  of 
at  least  2,000  m,  exchange  of  ballast 
water  should  occur  well  clear  of  coastal 
and  estuarine  influences.  There  is 
evidence  to  suggest  that,  despite  contact 
with  water  of  high  salinity,  the  cysts  of 
some  organisms  can  survive  for 
protracted  periods  in  the  sediment 
within  ballast  tanks  and  elsewhere  on  a 
ship.  Hence,  where  ballast  water 
exchange  is  being  used  as  a  control 
measure,  care  should  be  taken  to  flush 
out  ballast  tanks,  chain  lockers  and 
other  locations  where  silt  may 


accumulate,  to  dislodge  and  remove 
such  accumulations,  wherever 
practicable. 

7.3.3  Care  should  also  be  taken  when 
removing  sediment  deposits  while  a  ship 
is  in  port  or  in  coastal  waters  to  ensure 
that  the  sediment  is  not  disposed  of 
directly  into  adjacent  waters.  Sediment 
should  be  removed  to  landfill  locations 
designated  by  port  State  Authority  or, 
alternatively,  sterilized  to  kill  all  living 
organisms  that  it  may  contain  prior  to 
being  discharged  into  local  water  bodies 
or  otherwise  disposed. 

7.3.4  Ships  likely  to  be  required  to 
exchange  ballast  during  a  voyage  should 
take  into  account  the  following 
requirements: 

.1  Stability  to  be  maintained  at  all 
times  to  values  not  less  than  those 
recommended  by  the  Organization  (or 
required  by  the  Administration); 

.2  Longitudinal  stress  values  not  to 
exceed  those  permitted  by  the  ship's 
classification  society  with  regard  to 
prevailing  sea  conditions;  and 

.3  Exchange  of  ballast  in  tanks  or 
holds  where  significant  structural  loads 
may  be  generated  by  sloshing  action  in 
the  partially  filled  tank  or  hold  to  be 
carried  out  in  favorable  sea  and  swell 
conditions  such  that  the  risk  of 
structural  damage  is  minimized. 

7.3.5  Where  the  requirements  of 
paragraph  7.3.4  cannot  be  met  during  an 
"at  sea"  exchange  of  ballast  water,  a 
"flow  through"  exchange  of  ballast 
water  may  be  an  acceptable  alternative 
for  those  tanks.  Procedures  for  exchange 
of  this  type  should  be  approved  by  the 
Administration. 

7.3.6  Where  the  requirements  of 
paragraph  7.3.4  can  be  met  during  an  "at 
sea"  exchange  of  ballast  water,  before 
taking  on  exchange  ballast  water,  tanks 
should  be  drained  until  pump  suction  is 
lost.  This  will  minimize  the  likelihood  of 
residual  organism  survival. 

7.3.7  Where  a  port  State  Authority 
requires  that  an  "at  sea"  exchange  of 
ballast  water  be  made,  and,  due  to 
weather,  sea  conditions  or  operational 
impracticability  such  action  cannot  be 
taken,  the  ship  should  report  this  fact  to 
the  port  State  Authority  prior  to  entering 
its  national  waters,  so  that  appropriate 
alternative  action  can  be  arranged. 

7.3.8  Alternative  action  will  also  be 
necessary  in  those  instances  where 
ships  may  not  leave  a  continental  shelf 
during  their  voyage.  Unless  specific 
alternative  instructions  have  been 
issued  by  a  port  State  Authority 
applying  ballast  water  and  sediment 
controls,  ships  should  report  non- 
compliance prior  to  entering  the  port 
State's  waters. 

7.3.9  Port  State  Authorities  applying 
ballast  water  exchange  and  sediment 


removal  procedures  may  require  ships  to 
complete  a  ballast  water  control  form  or 
some  other  acceptable  system  of 
reporting.  A  model  form  for  this  purpose 
is  in  the  appendix.  Port  State  Authorities 
should  arrange  for  such  reporting  forms 
to  be  distributed  to  ships,  together  with 
instructions  for  completion  of  the  form 
and  procedures  for  its  return  to  the 
appropriate  authorities. 

7.3.10  In  those  cases  where  a  ship 
arrives  at  a  port  without  having  carried 
out  an  "at  sea"  ballast  water  exchange, 
or  has  otherwise  failed  to  carry  out  any 
alternative  procedures  acceptable  to 
port  State  Authorities,  the  ship  may  be 
required  to  proceed  to  an  approved 
location  to  carry  out  the  necessary 
exchange,  treat  the  ballast  water  "in 
situ",  seal  the  ballast  tanks  against 
discharge  in  the  port  State's  waters, 
pump  the  ballast  water  to  a  shore 
reception  facility,  or  prove,  by 
laboratory  analysis,  that  the  ballast 
water  is  acceptable. 

7.3.11  To  facilitate  administration  of 
ballast  water  exchange  and  sediment 
removal  procedures  on  board  ships,  a 
responsible  officer  familiar  with  those 
procedures  should  be  appointed  to 
maintain  appropriate  records  and 
ensure  that  all  ballast  water  exchange 
and  sediment  removal  procedures  are 
followed  and  recorded.  Written  ballast 
water  and  sediment  removal  procedures 
should  be  included  in  the  ships' 
operational  manual. 

7.3.12  Port  State  Authorities  applying 
ballast  water  exchange  and  sediment 
discharge  procedures  may  wish  to 
monitor  compliance  with  and 
effectiveness  of  their  controls. 

7.3.13  Effectiveness  monitoring  may 
also  be  undertaken  by  port  State 
Authorities,  by  taking  and  analyzing 
ballast  water  and  sediment  samples 
from  ships  complying  with  prescribed 
exchange  procedures,  to  test  for  the 
continued  survival  of  unwanted  aquatic 
organisms  and  pathogens. 

7.3.14  Where  ballast  water  or 
sediment  sampling  for  compliance  or 
effectiveness  monitoring  is  being 
undertaken,  port  State  Authorities 
should  minimize  delays  to  ships  when 
taking  such  samples.  Use  of  plankton 
nets,  either  by  a  vertical  tow  through 
ballasted  deep  tanks  or  cargo  holds,  or 
by  attachment  to  an  open  firemain 
hydrant,  suitably  cross-connected  to  the 
ballast  main,  is  one  suggested  means  of 
ballast  water  sampling.  Sediment 
samples  may  be  taken  from  areas  where 
sediment  is  most  likely  to  accumulate 
such  as  around  outlet  pipes,  bulkhead 
and  hold  comers,  etc.  to  the  extent  that 
these  are  accessible.  Appropriate  safety 
precautions  must  be  employed  wherever 
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removal  procedures  may  require  ships  to 
complete  a  ballast  water  control  form  or 
some  other  acceptable  system  of 
reporting.  A  model  form  for  this  purpose 
is  in  the  appendix.  Port  State  Authorities 
should  arrange  for  such  reporting  forms 
to  be  distributed  to  ships,  together  with 
instructions  for  completion  of  the  form 
and  procedures  for  its  return  to  the 
appropriate  authorities. 

7.3.10  In  those  cases  where  a  ship 
arrives  at  a  port  without  having  carried 
out  an  "at  sea"  ballast  water  exchange, 
or  has  otherwise  failed  to  carry  out  any 
alternative  procedures  acceptable  to 
port  State  Authorities,  the  ship  may  be 
required  to  proceed  to  an  approved 
location  to  carry  out  the  necessary 
exchange,  treat  the  ballast  water  "in 
situ",  seal  the  ballast  tanks  against 
discharge  in  the  port  State's  waters, 
pump  the  ballast  water  to  a  shore 
reception  facility,  or  prove,  by 
laboratory  analysis,  that  the  ballast 
water  is  acceptable. 

7.3.11  To  facilitate  administration  of 
ballast  water  exchange  and  sediment 
removal  procedures  on  board  ships,  a 
responsible  officer  familiar  with  those 
procedures  should  be  appointed  to 
maintain  appropriate  records  and 
ensure  that  all  ballast  water  exchange 
and  sediment  removal  procedures  are 
followed  and  recorded.  Written  ballast 
water  and  sediment  removal  procedures 
should  be  included  in  the  ships' 
operational  manual. 

7.3.12  Port  State  Authorities  applying 
ballast  water  exchange  and  sediment 
discharge  procedures  may  wish  to 
monitor  comphance  with  and 
effectiveness  of  their  controls. 

7.3.13  Effectiveness  monitoring  may 
also  be  undertaken  by  port  State 
Authorities,  by  taking  and  analyzing 
ballast  water  and  sediment  samples 
from  ships  complying  with  prescribed 
exchange  procedures,  to  test  for  the 
continued  survival  of  unwanted  aquatic 
organisms  and  pathogens. 

7.3.14  Where  ballast  water  or 
sediment  sampling  for  compliance  or 
effectiveness  monitoring  is  being 
undertaken,  port  State  Authorities 
should  minimize  delays  to  ships  when 
taking  such  samples.  Use  of  plankton 
nets,  either  by  a  vertical  tow  through 
ballasted  deep  tanks  or  cargo  holds,  or 
by  attachment  to  an  open  firemain 
hydrant,  suitably  cross-connected  to  the 
ballast  main,  is  one  suggested  means  of 
ballast  water  sampling.  Sediment 
samples  may  be  taken  from  areas  where 
sediment  is  most  likely  to  accumulate 
such  as  around  outlet  pipes,  bulkhead 
and  hold  comers,  etc.  to  the  extent  that 
these  are  accessible.  Appropriate  safety 
precautions  must  be  employed  wherever 


the  taking  of  water  or  sediment  samples 
requires  tank  entry. 

7.3.15  Port  State  Authorities  may 
also  wish,  subject  to  relevant  safety 
considerations,  to  sample  sediment  in 
suction  wells,  chain  lockers  or  other 
areas  where  sed;ment  may  accumulate. 

7.3.16  In  some  cases,  ships  bound  for 
ports  which  apply  strategies  for 
preventing  the  introduction  of  unwanted 
aquatic  organisms  and  pathogens  from 
ships'  ballast  water  and  sediments  may 
avoid  "at  sea"  exchange  of  ballast 
water,  or  other  control  procedures,  by 
having  their  ballast  water  or  harbor 
source  samples  analyzed  by  a 
laboratory  that  is  acceptable  to  the  port 
State  Authority.  Where  sampled  and 
analyzed  bailast-or  harbor  source  water 
is  found  to  be  free  from  unwanted 
aquatic  organisms  or  pathogens,  an 
analyst's  certificate,  attesting  to  the  fact, 
should  be  made  available  to  port  State 
Authorities.  When  analysis  of  ballast  or 
harbor  source  water  or  sediment  is 
being  used  as  a  control  procedure,  port 
Stale  Authorities  should  provide 
Administrations  with  a  target  listing  of 
unv.anted  aquatic  organisms  or 
pathogens. 

7.3.17  Port  State  Authorities  may 
sample  or  require  samples  to  analyze 
ballast  water  and  sediment,  before 
permitting  a  vessel  to  proceed  to 
discharge  its  ballast  water  in 
environmentally  sensitive  locations.  In 
the  event  that  unwanted  aquatic 
organisms  or  pathogens  are  found  to  be 
present  in  the  samples,  ships  may  be 
prohibited  from  discharging  ballast  or 
sediment,  except  to  shore  reception 
facilities  or  in  designated  marine  areas. 

7.4  Ballast  Water  Management 
Practices 

7.4.1  Port  State  Authorities  may 
allow  the  use  of  appropriate  ballast 
water  management  practices,  aimed  at 
preventing  or  minimizing  the  uptake  and 
discharge  of  contaminated  water  or 
sediment  in  ballasting  and  deballasting 
operations.  Such  practices  may  be  used 
when  adjudged  as  reducing  the  risks  of 
introducing  unwanted  aquatic  organisms 
and  pathogens  to  a  level  acceptable  to 
Port  State  Authorities,  who  may  set 
conditions  with  which  such  practices 
need  to  comply  for  this  purpose. 

7.4.2  Such  conditions  should  include 
appropriate  ballast  water  management 
plans,  training  of  ships'  officers  and 
crew,  and  the  nomination  of  key  control 
personnel. 

7.5  Shore  Reception  Facilities 

7.5.1    Where  adequate  shore 
reception  facilities  exist,  discharge  of 
ship's  ballast  water  in  port  into  such 
facilities  may  provide  an  acceptable 


means  of  control.  Port  State  Authorities 
utilizing  this  strategy  should  ensure  that 
the  discharged  ballast  water  has  been 
effectively  treated  before  release.  Any 
treatment  used  should  itself  be 
environmentally  acceptable. 

7.5.2  Reception  facilities  should  be 
made  available  for  the  safe  disposal  of 
tank  sediment  when  ships  are 
undergoing  repair  or  refit.  Sediment, 
removed  from  ballast  tanks  and  other 
areas  of  accumulation,  should  be 
disposed  of  in  accordance  with 
paragraph  7.3.3  above. 

7.5.3  Member  States  should  provide 
the  Organization  and  ships  with 
information  on  the  locations,  capacities, 
availability,  and  any  applicable  fees 
relevant  to  reception  facilities  being 
provided  for  the  safe  disposal  of  ballast 
water  and  removed  sediment. 

8.  Training,  Education  and  Ships 
Management  Plans 

8.1  Administrations  and  non- 
governmental shipping  organizations 
should  ensure  that  ships'  crews  are 
made  aware  of  the  ecological  and  health 
hazards  posed  by  the  indiscriminate 
loading  and  discharging  of  ballast  water 
and  of  the  need  to  maintain  tanks  and 
equipment,  such  as  anchors,  cables  and 
hawse  pipes,  free  from  sediment. 

8.2  Training  curricula  for  ships' 
crews  should  include  instruction  on  the 
application  of  ballast  water  and 
sediment  discharge  procedures,  based 
upon  the  information  contained  in  these 
Guidelines.  Instruction  should  also  be 
provided  on  the  maintenance  of  log 
book  records,  indicating  the  dates  and 
times  of  ballast  water  loading,  exchange 
or  discharge,  salinity  and  the 
geographical  location  where  such 
operations  are  carried  out. 

8.3  Ships'  crews  should  receive 
adequate  instruction  on  the  methods  of 
ballast  water  and  sediment  discharge 
procedures  being  applied  on  their  ship, 
including  appropriate  safety  training  in 
the  relevant  procedures. 

8.4  Ballast  water  managment  plans 
should  be  incorporated  in  ships' 
operational  manuals  for  the  guidance  of 
the  ships'  crews.  Such  plans  should 
include,  but  not  necessarily  be  limited 
to.  information  on  the  following: 
—Ballast  water  loading  and  discharging 

procedures  and  precautions; 
— Ballast  water  and  sediment  sampling 

and  testing; 
— Controls  applied  by  port  State 

Authorities; 
— Reporting  and  information 

requirements; 
— Exchange  and  treatment  options  or 

requirements: 
— Crew  safety  guidelines; 


— Sediment  disposal  arrangements:  and 
— Crew  education  and  training. 

8.5    Ships'  operational  manuals 
should  include  reference  to  these 
Guidelines  and  to  the  need  to  comply 
with  any  ballast  water  and  sediment 
discharge  procedures  imposed  by  port 
State  Authorities. 

9.  Future  Considerations 

9.1  There  is  a  clear  need  to  research 
and  develop  revised  and  additional 
measures,  particularly  as  new 
information  on  organisms  and  pathogens 
of  concern  becomes  available.  Areas  for 
further  research  include,  inter  alia: 

— Treatment  by  chemicals  and  biocides; 

— Heat  treatment; 

— Oxygen  deprivation  control; 

— Tank  coatings; 

— P'ilters;  and 

— Ultraviolet  light  disinfection. 

It  must  be  made  clear,  however,  that 
there  is  a  lack  of  research  knowledge 
and  practical  experience  on  the  cost, 
safety,  effectiveness  and  environmental 
acceptability  of  these  possible 
approaches.  Any  proposed  chemical  or 
biocidal  treatments  should  be 
environmentally  safe  and  in  compliance 
with  international  conventions. 
Authorities  carrying  out  or 
commissioning  research  studies  into 
these  or  other  relevant  areas  are 
encouraged  to  work  cooperatively  and 
provide  information  on  the  results  to  the 
Organization. 

9.2  In  the  longer  term  and  to  the 
extent  possible,  changes  in  ship  design 
may  be  warranted  to  prevent  the 
introduction  of  unwanted  aquatic 
organisms  and  pathogens  from  ships. 
For  example,  subdivision  of  tanks. 
piping  arrangements  and  pumping 
procedures  should  be  designed  and 
constructed  to  minimize  uptake  and 
accumulation  of  sediment  in  ballast 
tanks. 

9.3  Classification  societies  are  urged 
to  include  provisions  for  ballast  water 
and  sediment  discharge  procedures  in 
their  rule  requirements. 

Ballast  Water  Control  Report  Form 

(To  be  completed  by  ship's  Master  prior  to 
arrival  and  provided  to  Port  Authority  upon 
request.) 

Name  of  Ship:  

Port  of  Registry:  

Official  No.  or  Call  Sign:    

Owners/Operators: 

Agent: 

IMO      Guidelines      Carried?      YES 

NO 

Control  Action  Taken? 

Non-release  of  ballast 

Ballast  water  exchange 

Ballast  water  management  practices 

Use  of  shore  reception  facilities 

Other  (specify) 

Nil 
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(PLE.ASE  PRINT) 
Master's  Name:    - 
Date:  


Port  Location:  ■ 

Master's  Signature: 

[FR  Doc.  91-29728  Filed  12-11-81;  8:45  am] 
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Federal  Highway  AdministratkNi 

Environmental  Impact  Statement 
Lincoln,  Lancaster  County,  NE 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTiOW:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  roadway 
project  in  the  City  of  Lincoln.  Lancaster 
County,  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Philip  E.  Barnes,  District  Engineer, 
Federal  Highway  Administration. 
Federal  Building,  room  220. 100 
Centennial  Mall  North.  Lincoln, 
Nebraska  68508.  Telephone:  (402)  437- 
5521.  Mr.  Arthur  Yonkey.  Project 
Development  Engineer,  Nebraska 
Department  of  Roads,  P.O.  Box  94759. 
Lincoln.  Nebraska  68509.  Telephone: 
(402)  479-4795.  Roger  Figard,  Lincoln 
Public  Works  Department,  County-City 
Building.  555  So.  10th  Street.  Lincoln, 
Nebraska  66508. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Nebraska  Department  of  Roads,  and  the 
City  of  Lincoln  Department  of  Pubhc 
Works  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
construct  a  Holdrege  Street  bypass  in 
the  City  of  Lincoln.  Nebraska.  The 
proposed  facility  will  serve 
transportation  demands  of  the  area 
including  major  traffic  generators: 
Nebraska  State  Fairgrounds,  Devaney 
Sports  Center,  Nebraska  National 
Guard.  University  of  Nebraska,  and  the 
Central  Business  District.  The  project 
will  provide  the  only  direct  east-west 


and  north-south  traffic  facilities  in  the 
area,  and  will  remove  at-grade  rail 
crossings. 

Alternatives  under  consideration 
include  (1)  taking  no  action:  and  (2)  the 
construction  of  the  proposed  roadway. 

The  proposed  construction  will 
consist  of  a  rail  overpass  on  Holdrege 
Street  from  16th  Street  to  19th  Street; 
widening  Holdrege  Street  to  a  multi-lane 
facility  from  19th  Street  to  27th  Street; 
the  construction  of  a  rail  overpass 
extending  from  14th  and  Court  Streets 
southeasterly  to  "Y"  Street  on  new 
location  between  16th  and  19th  Streets: 
and  providing  a  roadway  in  the  19th  to 
22nd  Street  corridor  connecting  to  U.S. 
Highway  34.  Much  investigation  and 
interaction  with  agencies,  the  University 
of  Nebraska,  and  neighborhoods  will  be 
necessary  to  develop  viable  alternates. 
The  number  of  lanes  for  proposed 
overpasses  and  roadways  is 
undetermined.  Project  length  will  vary 
with  the  alternates  developed.  The 
project  would  involve  the  North  Bottoms 
District  (residential  area  eligible  for  the 
National  Register  of  Historic  Places), 
and  the  Antelope  Creek  floodplain. 

Coordination  with  affected  agencies, 
railroads,  businesses.  University  of 
Nebraska,  and  neighborhoods  will  be 
initiated  and  scoping  meetings  will  be 
held.  A  public  meeting  followed  by  a 
public  hearing  will  be  held  in  the  project 
area  after  completion  of  the  Draft  EIS. 
Public  notice  will  be  given  of  the 
meeting  and  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  the 
Nebraska  Department  of  Roads  at  the 
address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highiway  (Hanning 
and  Construction.  The  regulations 
implementing  Executive  Oder  12372 
regarding  intergovernmental  consultation  on 


federal  programs  and  activities  apply  to  this 

program.) 

Philips.  Baraas. 

District  Engineer,  Nebraska  Division,  Federal 

Highway  Administration.  Lincoln.  Nebraska. 

(FR  Doc.  91-29713  Filed  \Z-\\-9\\  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Threshold 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice.  ^^^ 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  hereby  giving  notice  of 
the  weighted  average  poverty  threshold 
in  1990  for  one  person  (unrelated 
individual)  as  established  by  the  Bureau 
of  the  Census. 

DATES:  The  1990  threshold  is  for 
consideration  effective  October  8. 1991, 
the  date  on  which  we  notified  our 
regional  offices  of  such  amoimt. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Bisset.  Jr..  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 

published  a  final  regulation  amending  38 
CFR  4.16(a)  in  the  Federal  Register  of 
August  3. 1990.  pages  31579-80.  The 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  aimual 
income  does  not  exceed  the  amount 
established  by  the  Bureau  of  the  Census 
as  the  poverty  threshold  for  one  person. 
VA  noted  that  the  weighted  average 
poverty  threshold  in  1988  for  one  person 
(unrelated  individual)  as  established  by 
the  Bureau  of  the  Census  was  $6,024  and 
stated  we  would  publish  subsequent 
poverty  threshold  figures  as  notices  in 
the  Federal  Register. 


ay.  December  12.  1991  /  Notices 
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federal  programa  and  activities  apply  to  this 
program.) 
Philip  E.  Baniea, 

District  Engineer,  Nebraska  Division,  Federal 
Highway  Administration,  Lincoln,  Nebraska. 
[FR  Doc.  91-29713  Filed  12-11-91:  8:45  am] 
I  COW  4aio-23-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Thr««holcl 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice.      ^^^ 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  hereby  giving  notice  of 
the  weighted  average  poverty  threshold 
in  1990  for  one  person  (unrelated 
individual)  as  established  by  the  Bureau 
of  the  Census. 

DATES:  The  1990  threshold  is  for 
consideration  effective  October  8, 1991. 
the  date  on  which  we  notified  our 
regional  offices  of  such  amoimt. 

FOR  FURTHER  INFORMATION  CONTACT:      . 

John  Bisset.  Jr.,  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 

published  a  final  regulation  amending  38 
CFR  4.16(a)  in  the  Federal  Register  of 
August  3, 1990,  pages  31579-80.  The 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  aimual 
income  does  not  exceed  the  amount 
established  by  the  Bureau  of  the  Census 
as  the  poverty  threshold  for  one  person. 
VA  noted  that  the  weighted  average 
poverty  threshold  in  1988  for  one  person 
(unrelated  individual)  as  established  by 
the  Bureau  of  the  Census  was  $6,024  and 
stated  we  would  publish  subsequent 
poverty  threshold  figures  as  notices  in 
the  Federal  Register. 


The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
threshold  for  1990.  The  threshold  for  one 
person  (unrelated  individual)  is  $6,652. 

Dated:  December  4, 1991. 
Edward  J.  Derwinskl, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  91-29770  Filed  12-11-91:  8:45  am] 
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Sunshine  Act  Meetings 


Fedetal  Ragister 

Vol.  56,  No.  239 

Thursday.  December  12.  1981 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TIUUMIM 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
December  18, 1991. 

place:  2033  K  Street..  NW.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Judicial 
Session. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
jMui  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  91-29676  FUed  12-10-91:  2:52  pm] 

HLUNQ  COOC  nSI-OI-M 


national  commission  on  ubraries 
and  information  science 

DATE  AND  TIME:  January  9  and  10, 1992. 
9:00  a.m.  to  3:30  p.m.  and  9:00  a.m.  to 
4:00  p.m.,  respectively. 

place:  Hotel  Washington.  15th  and 
Pennsylvania  Avenue.  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

January  9. 1992 

Chairman's  Report 

Executive  Director's  Report 

WHCLIS  Executive  Director's  Report 

NCLIS  Administrative  Matters 

Library  Statistics  Program 

International  Committee  Report 

Library  &  Information  Services  to  Native 
Americans  Report 

Commissioners'  Information  Sharing 
Session 
January  10, 1992 

Recognition  Awards  Committee  Report 


Plans  for  NCLIS  Retreat 

National  Library  Networking 

NCUS  Posl-WHCUS  Planning  Tour,  Worid 

Bank  Group 
NCUS  Organization  Meeting 
Other  Business 
Public  Comment 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling 
Barbara  Whiteleather  (202)  254-3100,  no 
later  than  one  week  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 
Barbara  Whiteleather,  Special  Assistant 
to  the  Director.  IHI  18th  Street,  N.W., 
Suite  310.  Washington,  D.C.  20036  (202) 
254-3100. 

Dated:  December  6. 1991. 
Peter  R.  Young, 

NCLIS  Executive  Director. 

(FR  Doc.  91-29879  Filed  12-10-fll;  3:37  pmj 
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Plans  for  NCLIS  Retreat 

National  Library  Networking 

NCUS  Post-WHCUS  Planning  Tour.  World 

Bank  Group 
NCUS  Organization  Meeting 
Other  Business 
Public  Comment 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling 
Barbara  Whiteleather  (202)  254-3100,  no 
later  than  one  week  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Whiteleather.  Special  Assistant 
to  the  Director.  1111 18th  Street.  N.W., 
Suite  310.  Washington,  D.C.  20036  (202) 
254-3100. 

Dated:  December  6. 1991. 
Peter  R.  Young, 

NCUS  Executive  Director. 

(FR  Doc.  91-29879  Filed  12-10-01;  3:37  pm] 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  In  Vne  appropriate 
document  categories  elsewhere  In  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2145-021,  tt  all 

Hydroelectric  Applications  (P.U.D.  No. 
1  of  Chelan  Co.,  Washington,  et  niy, 
Applications 

Correction 

In  notice  document  91-28092  beginning 
on  page  58888,  in  the  issue  of  Friday, 
November  22, 1991,  make  the  following 
correction: 

On  page  58894,  in  the  first  column, 
under  21.b.,  "Project  No.:  111876-000." 
should  read  "Project  No.:  11187-000.". 

BUXmO  COOC  1SOS41-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  807 
[Dodcet  No.  01N-0295] 

Medical  Devices;  Medical  Device,  User 
Facility,  Distributor,  and  Manufacturer 
Reporting,  Certification,  and 
Registration 

Correction 

In  proposed  rule  document  91-28377, 
beginning  on  page  60024,  in  the  issue  of 
Tuesday,  November  26, 1991,  make  the 
following  corrections: 

1.  On  page  60024,  in  the  Brst  column, 
under  DATES:,  in  the  second  line,  "1991" 
should  read  "1992". 

2.  On  page  60027,  in  the  Ist  column,  in 
the  3rd  full  paragraph,  in  the  16th  line, 
"or*  should  read  "or". 

3.  On  page  60031,  in  the  second 
column,  imder  the  heading  XI.  Request 


for  Comments,  in  the  second  line,  "1991" 
should  read  "1992". 

$807.21    [Conwcted] 

4.  On  page  60038,  in  the  second 
column,  in  S  807.21(a),  in  the  fourth  line, 
"5  807.2(c)"  should  read  "5  807.3(c)". 

BlUMra  COOE  1S0fr«1« 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  10 

[Docket  No.  R-91-1568;  FR-3115-P-01] 

Rulemaking  Policies  and  Procedures- 
Public  Comment  Periods 

Correction 

In  proposed  rule  document  91-27298 
beginning  on  page  57869,  in  the  issue  of 
Thursday,  November  14. 1991,  make  the 
following  correction: 

On  page  57869,  in  the  third  column, 
under  DATES:,  the  second  line  should 
read  "January  16, 1992.". 

BIUJNO  COOE  1SO»41-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  13 

RIN  3150-AD71 

Program  Fraud  Civil  Remedies  Act 

Correction 

In  rule  document  91-22446  beginning 
on  page  47132  in  the  issue  of 
Wednesday,  September  18, 1991,  make 
the  following  corrections: 

§  13.9    [Corrected] 

1.  On  page  47138,  in  the  second 
column,  in  S  13.9(c),  in  the  fifth  line  from 
the  bottom,  "for"  should  read  "For". 

§13.14    [Corrected] 

2.  On  page  47139,  in  the  first  column, 
in  i  13.14(a),  in  the  first  and  fourth  lines, 
"investigation"  should  read 
"investigating"  each  time  it  appears. 

BtLUNG  CODE  1S0S-01-O 


RAILROAD  RETIREMENT  BOARD 

1992  Monthly  Compensation  Base  and 
Other  Determinations 

Correction 

In  notice  document  91-28041, 
beginning  on  page  58718,  in  the  issue  of 
Thursday,  November  21. 1991,  make  the 
following  correction: 

On  page  58719,  in  the  third  column,  in 
the  third  full  paragraph,  in  the  second 
line,  "$55,500."  should  read  "$55,500.". 

■lUJNO  COOC  1S05414 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  401 

[CGD  89-104] 
RiN2115-AD47 

Great  Lalces  Pilotage  Rates 

Correction 

In  proposed  rule  document  91-29256 
beginning  on  page  63911  in  the  issue  of 
Friday.  December  6, 1991.  make  the 
following  correction: 

On  page  63912.  in  the  t)iird  column,  in 
the  table,  in  the  third  column  (Estimated 
1991  pilots),  insert  "13"  after  the  rule  as 
the  total  for  "5"  and  "8"  [District  2). 

BILUfra  COOE  1SOS4I-0 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 

Firearms 

27  CFR  Part  5 

[T.D.  ATF-319;  Re:  T.D.  ATF-311,  T.D.  ATF- 
306,  Notice  Nos.  716, 403, 410,  583; 
91F009P] 

RIN  1512-AA10 

Vodka:  Deferral  of  Compliance  Date 

Correction 

In  rule  document  91-29003  appearing 
on  page  63398.  in  the  issue  of  Tuesday, 
December  3, 1991,  in  the  first  column, 
the  Docket  Number,  should  read  as  set 
forth  above. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  73,  and  90 

(MM  Docket  No.  87-267,  FCC  91-303) 

Radio  Broadcast  Service,  AM 
Technical  Assignment  Criteria 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Report  and  Order 
(Report)  describes  the  actions  resulting 
from  the  Commission's  comprehensive 
review  of  the  many  regulatory  areas 
which  affect  the  AM  service.  The  three 
essential  and  mutually  supporting 
elements  which  make  up  the  strategy 
proposed  in  the  Notice  of  Proposed  Rule 
Making  (55  FR  31607.  August  3. 1990) 
and  adopted  in  substantial  part  in  this 
Report  are:  (1)  Technical  Standards.  (2) 
Migration,  and  (3)  Consolidation.  The 
Commission  also  takes  several  non- 
technical actions:  (1)  Permitting  the 
issuance  of  tax  certificates  in 
conjunction  with  voluntary 
arrangements;  and  (2)  relaxing  the 
multiple  ownership  rules  for  those 
proposing  changes  in  facilities  that,  in 
either  case,  would  result  in  a  significant 
reduction  of  interference  in  the  existing 
AM  band.  Additionally  the  Commission 
(1)  relaxes  the  rules  pertaining  to 
Travelers  Information  Stations  to  allow 
for  the  authorization  (on  a  secondary 
basis]  of  such  stations  on  any 
assignable  frequency  in  the  AM  band; 
and  (2)  discusses  voluntary  receiver 
standards. 

Certain  other  rule  changes  described 
in  the  Notice  of  Proposed  Rule  Making 
(Notice)  were  adopted  in  other 
proceedings  with  effective  dates  that 
were  deferred  pending  the  release  of 
this  Report.  (See  the  Report  and  Order 
in  MM  Docket  No.  89-46,  55  FR  32922. 
August  13, 1990;  the  Report  and  Order  in 
MM  Docket  No.  88-510,  55  FR  32944. 
August  13. 1990;  and  the  Report  and 
Order  in  MM  Docket  No.  88-508,  55  FR 
32925,  August  13, 1990.  The  rules 
adopted  in  these  proceedings  are 
incorporated  into  the  amendatory  text  of 
this  Report.  Finally,  the  "AM  freeze" 
that  has  been  in  effect  since  last  year, 
pending  adoption  of  this  Report  is  lifted 
as  of  the  effective  date  of  the  Report. 

In  view  of  the  undisputed  public 
importance  of  the  AM  service,  reflected 
in  the  record  of  this  proceeding,  the 
Commission  believes  that  innovative 
and  substantial  regulatory  steps,  such  as 
those  adopted  in  this  Report,  must  be 
taken  to  ensure  AM's  health  and 
survival 


EFFECTIVE  DATE:  Contingent  upon 
approval  by  the  Office  of  Management 
and  Budget;  Notice  of  the  specific 
effective  date  will  be  announced  in  the 
Federal  Register  when  such  date 
becomes  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Olson,  Mass  Media  Bureau,  Policy 
and  Rules  Division.  (202)  632-6955. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Statement 

Public  reporting  burden  for  Form  301  is 
estimated  to  vary  from  72  hours  to  302 
hours,  45  minutes,  with  an  average  of 
192  hours  and  31  minutes  per 
respondent,  public  reporting  burden  for 
§  73.30  is  estimated  to  average  2  hours 
per  respondent,  public  reporting  burden 
for  §  73.37  is  estimated  to  average  7 
hours  per  respondent,  public  reporting 
burden  for  §  73.3517  is  estimated  to 
average  30  minutes  per  respondent. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission, 
Information  Resources  Branch,  room 
416,  Paperwork  Reduction  Project. 
Washington,  DC  20554,  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  Washington,  DC 
20503. 

This  is  a  synopsis  of  the  Commission's 
Report  and  Order  in  MM  Docket  No.  87- 
267  adopted  September  26. 1991.  and 
released  October  25, 1991. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street.  NW..  Washington.  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street.  NW..  room  246. 
Washington.  DC  20554. 

Synopsis  of  Report  and  Order 

1.  This  Report  acts  on  a  three-part 
strategy  aimed  at  resuscitating  the 
flagging  AM  radio  service.  Over  the 
years,  an  increase  in  channel  congestion 
and  interference  coincident  with  a 
decline  in  the  fidelity  of  AM  receivers 
has  resulted  in  a  shift  of  AM  listeners  to 
newer  mass  media  services  that  offer 
higher  technical  quality  and  better  aural 
fidelity.  Nonetheless,  the  record 
established  in  this  proceeding  indicates 
that  AM  radio  continues  to  hold  a 
valuable  place  on  the  communications 


landscape,  and  provides  a  significant 
number  of  outlets  that  contribute  to  the 
vital  diversity  of  viewpoints  and 
programming  available  to  Americans. 
The  Commission's  goal  in  opening  this 
proceeding  was  to  facilitate  an  overall 
improvement  and  revitalization  of  the 
AM  broadcast  service,  and  to  effectuate 
the  necessary  union  of  new  AM 
spectrum  between  1605  and  1705  kHz 
with  the  existing  AM  band  (535  to  1605 
kHz). 

2.  To  provide  a  specific  structure  for 
these  revitalization  efforts,  the 
Commission  defined  two  models  of  AM 
station  operation  in  the  Notice  of 
Proposed  Rule  Making  (Notice),  one  for 
operation  in  the  expanded  band  and  one 
for  operation  in  the  existing  band. 
Model  I  parameters,  for  expanded  band 
stations,  are  intended  to  take  advantage 
of  the  fact  that  there  are  currently  no 
stations  in  the  expanded  band,  and 
therefore  define  idealized  facilities. 
Model  I  parameters  include  fulltime 
operation  with  stereo,  technical  quality 
competitive  with  FM.  10  kW  daytime 
power,  1  kW  nighttime  power,  non- 
directional  (or  simple  directional) 
antenna,  and  a  400-800  km  spacing 
between  co-channel  stations.  Model  II 
parameters,  for  stations  in  the  existing 
band,  reflect  the  realities  in  that  band — 
particularly  dense  station  population 
coupled  with  wide  variations  in: 
Spacing,  power,  antenna  patterns,  and 
interference  protection — and  represent 
those  attributes  toward  which  the 
service  can  reasonably  aspire.  These 
include  fulltime  operation,  competitive 
technical  quality,  and  wide  area 
daytime  coverage  with  nighttime 
coverage  duplicating  at  least  15%  of 
daytime  coverage. 

3.  The  three  elements  to  the  strategy 
adopted  in  substantial  part  in  this 
Report  are:  (1)  Technical  standards,  in 
which  the  Commission  implements  new 
and  revised  AM  technical  standards 
that  should  reduce  over  time  the 
interference  with  which  AM 
broadcasters  must  contend  in  their 
primary  service  areas;  (2)  migration,  in 
which  the  Commission  selectively  opens 
the  ten  newly  available  frequencies  in 
the  expanded  band  (1605-1705  kHz)  to 
those  existing  AM  stations  which 
significantly  contribute  to  congestion 
and  interference  in  the  existing  band; 
and  (3)  consolidation,  which  affords 
broadcasters  greater  latitude  and 
incentive  to  reduce  interference  through 
non-technical  means. 

4.  In  the  area  of  technical  standards, 
the  Commission  most  notably:  (1) 
Increases  the  first  and  second  adjacent 
channel  protection  ratios  to  reduce 
adjacent  channel  interference  and  also 
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landscape,  and  provides  a  significant 
number  of  outlets  that  contribute  to  the 
vital  diversity  of  viewpoints  and 
programming  available  to  Americans. 
The  Commission's  goal  in  opening  this 
proceeding  was  to  facilitate  an  overall 
improvement  and  revitalization  of  the 
AM  broadcast  service,  and  to  effectuate 
the  necessary  union  of  new  AM 
spectrum  between  1605  and  1705  kHz 
with  the  existing  AM  band  (535  to  1605 
kHz). 

2.  To  provide  a  specific  structure  for 
these  revitalization  efforts,  the 
Commission  defined  two  models  of  AM 
station  operation  in  the  Notice  of 
Proposed  Rule  Making  (Notice),  one  for 
operation  in  the  expanded  band  and  one 
for  operation  in  the  existing  band. 
Model  I  parameters,  for  expanded  band 
stations,  are  intended  to  take  advantage 
of  the  fact  that  there  are  currently  no 
stations  in  the  expanded  band,  and 
therefore  define  idealized  facilities. 
Model  I  parameters  include  fulltime 
operation  with  stereo,  technical  quality 
competitive  with  FM,  10  kW  daytime 
power.  1  kW  nighttime  power,  non- 
directional  (or  simple  directional) 
antenna,  and  a  400-800  km  spacing 
between  co-channel  stations.  Model  II 
parameters,  for  stations  in  the  existing 
band,  reflect  the  realities  in  that  band — 
particularly  dense  station  population 
coupled  with  wide  variations  in: 
Spacing,  power,  antenna  patterns,  and 
interference  protection — and  represent 
those  attributes  toward  which  the 
service  can  reasonably  aspire.  These 
include  fulltime  operation,  competitive 
technical  quality,  and  wide  area 
daytime  coverage  with  nighttime 
coverage  duplicating  at  least  15%  of 
daytime  coverage. 

3.  The  three  elements  to  the  strategy 
adopted  in  substantial  part  in  this 
Report  are:  (1)  Technical  standards,  in 
which  the  Commission  implements  new 
and  revised  AM  technical  standards 
that  should  reduce  over  time  the 
interference  with  which  AM 
broadcasters  must  contend  in  their 
primary  service  areas;  (2)  migration,  in 
which  the  Commission  selectively  opens 
the  ten  newly  available  frequencies  in 
the  expanded  band  (1605-1705  kHz)  to 
those  existing  AM  stations  which 
significantly  contribute  to  congestion 
and  interference  in  the  existing  band; 
and  (3)  consolidation,  which  affords 
broadcasters  greater  latitude  and 
incentive  to  reduce  interference  through 
non-technical  means. 

4.  In  the  area  of  technical  standards, 
the  Commission  most  notably:  (1) 
Increases  the  first  and  second  adjacent 
channel  protection  ratios  to  reduce 
adjacent  channel  interference  and  also 


to  promote  the  development  of  receivers 
with  higher  audio  fidelity;  (2)  refines  the 
[nethodology  of  calculating  nighttime 
coverage  and  interference  to  more 
accurately  measure  interference  effects, 
which  should  lead  to  an  improvement  in 
nighttime  reception;  and  (3)  in  some 
cases,  requires  a  10%  interference 
reduction  when  modifications  are  made 
to  AM  station  facilities,  which  should 
gradually  reduce  the  overall  presence  of 
nterference. 

5.  As  part  of  the  technical  standards 
segment  of  this  action,  the  Commission 
modifies  those  regulations  that,  by 
permitting  a  decline  in  the  quality  of 
existing  service,  no  longer  serve  to 
protect  the  pub'ic  interest.  While  the 
Commission  se^,-  ately  addresses  these 
technical  items  for  the  purposes  of 
discussion,  it  remains  acutely  aware  of 
their  interrelationships  and  their 
potential  impact  on  the  AM  service  if 
considered  individually. 

6.  First,  under  the  category  of 
technical  standards,  the  Commission 
considers  reclassification/power 
increases.  In  reaching  a  decision  on  this 
issue,  the  Commission  addressed  three 
elements  that  are  related  to  the 
reclassification  process.  They  are: 
Administrative  convenience,  changes  to 
protection  criteria,  and  changes  in 
power  level  restrictions. 

7.  Administrative  convenience,  in  this 
instance  refers  to  the  process  by  which 
the  Commission,  in  administering  the 
AM  service,  requires  considerable 
coordination  with  other  countries, 
compliance  with  several  treaties,  and 
participation  in  a  complex  notification 
process  with  international  bodies.  The 
Report  finds  that  confusion  would  be 
avoided  and  administrative  burdens  on 
the  Commission  and  on  the  industry 
would  be  greatly  eased  by  adoption  of  a 
single  classification  and  nomenclature 
system.  Thus,  the  Commission  changes 
the  current  system  of  AM  station 
classification  to  conform  to  the 
international  agreements  to  which  the 
U.S.  is  party.  Class  I  stations  are 
redesignated  as  Class  A  stations;  Class 
II  and  II  stations  become  Class  B;  and 
Class  IV  stations  become  Class  C.  The 
Commission  also  establishes  a  fourth 
class  of  station.  Class  D,  which  includes 
stations  that  do  not  have  fully  protected 
unlimited-time  operation.  This  last  class 
consists  of  daytime-only  stations, 
including  those  that  operated  with 
extended  hours  authorizations,  namely 
current  Class  II-D,  Class  II-S,  Class  III- 
D,  and  Class  III-S  stations.  Creation  of 
this  separate  class  helps  to  focus 
attention  on  a  category  of  stations 
which  has  its  own  set  of  special  needs. 


These  stations  will  be  notified 
internationally  as  Class  B. 

8.  Stations  migrating  to  the  expanded 
band  will  be  categorized  as  nominal 
Class  B  facilities.  Use  of  the  term 
"nominal  Class  B"  facility  is  intended  to 
distinguish  expanded  band  stations, 
awarded  by  allotment  plan  procedures, 
from  existing  band  Class  B  facilities, 
governed  by  assignment  procedures. 
Service  contour  protection  requirements 
given  in  S  73.182  of  the  rules  will  not 
apply  initially  among  nominal  Class  B 
facilities  in  the  expanded  band  since  the 
stations  spacings  prescribed  in  the 
allotment  plan  will  form  the  basis  for 
interference  protection  rights  unless 
otherwise  specified.  Because  of  the 
adjacent  channel  relationships,  contour 
protection  requirements  will  apply  from 
the  effective  date  of  this  Report  between 
stations  in  the  expanded  band  on 
channels  1610. 1620.  and  1630  kHz  and 
stations  in  the  existing  band  on  1600, 
1590,  and  1580  kHz.  Additionally, 
nominal  Class  B  stations  in  the 
expanded  band  are  limited  by 
international  agreement  to  a  maximum 
power  of  10  kW,  as  opposed  to  the  50 
kW  limit  for  most  existing-band  Class  B 
stations. 

9.  Next,  in  the  Notice,  the  Commission 
found  that  most  stations  could  be 
reclassified  easily,  but  recognized  that 
certain  adjustments  in  nighttime 
protection  levels  for  some  sub-classes 
would  be  necessary.  Therefore,  the 
Notice  proposed  to  adopt  a  nighttime 
protection  level  of  2.0  mV/m  for  all 
Class  II-A,  II-B,  II-C,  and  111  stations, 
noting  that  this  would  constitute  an 
obvious  improvement  in  protection  for 
all  but  the  Class  II-A  stations.  Only  one 
Class  II-A  station  out  of  nearly  5,000 
AM  stations  has  been  identified  as 
being  adversely  impacted  by  this 
proposal.  While  it  is  disconcerting  to 
adopt  rules  that  would  permit 
interference  to  this  or  any  other  station, 
the  Commission  finds  that  no  new 
information  has  been  provided  that 
would  justify  altering  its  initial 
conclusion.  The  Commission  continues 
to  believe  that  the  practical  impact  of 
the  potential  for  a  minor  increase  in 
interference  to  a  single  station  is  not  of 
an  overriding  nature,  especially  when 
balanced  against  the  overall  benefits  of 
reclassification  for  the  entire  AM 
service.  Furthermore,  the  overall 
improved  protection  criteria  adopted  in 
this  Report  could  act  to  offset  this 
apparent  effect.  Accordingly,  the 
Commission  adopts  revised  nighttime 
protection  levels  as  proposed. 

10.  As  to  the  power  level  question,  in 
order  to  be  further  consistent  with 
international  agreements,  the  Notice 


proposed  to  increase  the  maximum 
power  of  Class  B  stations  to  50  kW.  The 
Notice  indicated  that  this  change  would 
allow  stations,  currently  limited  to  a 
power  no  greater  than  5  kW,  an 
opportunity  to  increase  coverage 
provided  that  all  other  technical  criteria 
are  met.  In  practical  terms,  this  would 
permit  stations  increased  flexibility  in 
tailoring  station  power  and  other 
characteristics  to  specific  needs.  The 
concerns  of  some  commenters  regarding 
additional  interference  that  might  result 
from  this  action  are  misplaced  because 
any  proposal  for  an  increase  in  power 
would  have  to  comply  with  all 
applicable  interference  provisions  of  the 
rules,  as  revised  in  this  proceeding. 
Accordingly,  the  Commission's  Rules 
are  revised  to  increase  the  maximum 
power  for  Class  B  stations,  conforming 
the  domestic  rules  to  the  international 
agreements  to  which  the  United  States 
is  party  and  bringing  U.S.  stations  to 
parity  with  those  of  other  countries. 

11.  The  Report  next  examines 
normally  protected  contours.  As 
explained  in  the  Notice  these  contours 
are  not  only  important  to  individual 
stations  because  of  their  direct 
relationship  to  market  value  and  sales 
price,  they  also  serve  as  a  basis  for  the 
Commission's  determination  of  an 
application's  acceptability.  There  are 
four  matters  to  resolve  at  this  stage. 
They  are:  (1)  The  Commission's 
tentative  decision  to  make  no  changes  in 
normally  protected  daytime  contours;  (2) 
the  Commission's  tentative  decision  to 
make  no  changes  in  normally  protected 
contours  at  night,  except  in  the  case  of 
reclassification;  (3)  the  Commission's 
proposal  to  eliminate  the  exception  for 
the  first  AM  facility  in  a  community;  and 
(4)  the  commenters"  suggestion  that 
power  increases  and  changes  to 
normally  protected  contours  are  the 
solution  to  the  problem. 

12.  The  Notice  of  Inquiry  in  this 
proceeding  (52  FR  31795,  August  24, 
1987)  solicited  comment  on  whether, 
weighing  the  current  habits  of  the 
hstening  public,  the  field  strength  values 
of  these  protected  contours  should  be 
redefined.  The  overwhelming  majority 
of  commenters  agreed  that  the  contours 
should  not  be  changed.  Thus,  the  Notice 
tentatively  concluded  that  changing 
these  contours  would  not  significantly 
improve  AM  service  and  proposed  to 
leave  them  unchanged  with  one 
exception. 

13.  The  one  minor  exception  to  the 
Commission's  tentative  conclusion  not 
to  change  the  protected  contours  was 
related  to  the  proposal  to  reclassify 
stations  and  adjust  nighttime  protection 
levels  accordingly.  The  Notice  proposed 
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to  modify  the  baseline  nighttime 
protection  contour  for  Classes  II-A.  II-B. 
II-C  and  Class  III  full  time  stations  to 
uniformly  protect  the  2.0  mV/m  contour. 
This  change  would  bring  a  measure  of 
consistency  to  the  new  Class  B  category 
and  would  have  a  minimal  impact  on 
assignments. 

14.  The  Report  finds  that  adoption  of 
the  proposed  value  of  Zi)  mV/m  for  the 
normally  protected  contour  for  Classes 
II  and  III  stations  at  night,  as  set  forth  in 
the  Notice,  advances  the  objective  of 
improving  the  AM  service.  It  further 
concludes  that  modification  of  any  other 
protected  contour  would  stray 
significantly  from  the  original  purpose  of 
reducing  interference  levels  within  the 
AM  band.  Because  there  is  now  a  single 
class  of  station  that  includes  the 
previous  Class  II  and  Class  III  stations, 
the  Commission  needs  to  pick  a  value 
suitable  for  protecting  all  of  the  stations 
in  that  class.  A  higher  value,  such  as  5 
mV/m,  would  expose  stations  currently 
protected  to  val-jes  less  than  5  mV/m  to 
more  interference  and  a  loss  of  service. 
A  value  of  2.0  mV/m  for  the  normally 
protected  nighttime  contour  is  the 
highest  value  the  Commission  can  select 
which  will  preserve  the  service  of 
essentially  all  Class  II  and  Class  111 
stations. 

15.  In  a  related  .matter,  the  Notice  also 
proposed  elimination  of  §  73.37(b), 
which  effectively  is  an  exception  to  the 
protected  contour  criteria  and  which 
allows  interference  within  the  daytime 
0.5  mV/m  normally  protected  contour 
(;ip  to  the  1  mV/m  contour)  of  a  station 
that  is  or  will  be  the  first  licensed  AM 
station  in  a  community.  The  Commission 
continues  to  believe  that  this  rule 
encourages  substandard  operations  and 
permits  increased  AM  congestion  and 
distorted  service  areas.  Thus,  the  Report 
deletes  §  73.37(b)  of  the  Commission's 
rules. 

16.  The  Report  now  considers  Emm 
and  noise.  The  Notice  briefly  discussed 
the  relationship  between  the  minimum 
usable  field  strength,  or  £„„„,'  and 
noise,  both  atmospheric  and  man-made. 
The  No'iice  also  discussed  various 
Commission  actions  taken  in  the  past 
several  years  which  related  to  noise 
within  the  AM  band.  The  Notice 
tentatively  concluded  that  there  was  no 
compelling  reason  to  revise  these 
factors. 

17.  The  Commission  carefully 
considered  all  of  the  widely  divergent 
comments  submitted  with  respect  to 
Emin  and  noise,  and  concludes  that 


'  The  value  of  E„,„  rcpresenis  the  minimum  field 
strength  necessary  to  permit  a  desired  reception 
quality  in  the  prosence  of  atmospheric  and  man- 
mude  noise. 


revision  of  these  factors  is  not 
warranted.  Selection  of  an  appropriate 
minimum  usable  field  strength  value  is  a 
complex  matter  dependent  on  many 
variables.  Therefore,  while  it  may  be 
true  that  in  some  areas  of  the  country, 
under  certain  circumstances,  the 
currently  protected  value  of  0.5  mV/m  is 
insufficient  to  provide  an  adequate 
signal,  it  is  clear  that  in  many  areas, 
under  other  circumstances,  it  is  an 
appropriate  value.  It  is  not  evident, 
based  upon  the  totality  of  the  record  in 
this  proceeding,  that  selection  of  any 
other  protected  contour  value  would,  on 
balance,  provide  a  more  accurate 
benchmark. 

18.  Similarly,  the  Commission  cannot 
conclude  from  the  evidence  presented 
that  the  0.1  mV/m  contour  is  inadequate 
to  provide  Class  I  service.  It  flnds  that 
the  evidence  submitted  not  of  sufficient 
reliability  for  the  Commission  to 
conclude  with  certainty  that  Class  I 
service  does  not  exist  in  many  cases  out 
to  the  0.1  mV/m  protected  contour  and 
thus  should  not  be  protected. 

19.  The  intent  of  critical  hours 
protection  for  Class  I  facilities  has 
always  been  to  provide  an  adequate 
measure  of  protection  to  the  wide  area 
service  of  such  stations  during  the 
transitional  hours  after  local  simrise  and 
before  local  sunset  when  neither 
daytime  nor  nighttime  propagation 
characteristics  are  fully  in  effect.  The 
Commission's  experience  over  the  years 
has  shown  that  the  critical  hours 
protection  scheme  has  successfully 
provided  a  reasonable  degree  of 
interference  protection  for  this  time  of 
day  and,  therefore,  will  remain 
unchanged. 

20.  Accordingly,  the  values  of 
minimum  usable  field  strength,  Ema. 
will  remain  unchanged.  Protection 
requirements  for  Class  I  facilities  will 
also  remain  unchanged  with  respect  to 
both  daytime  and  critical  hours 
protection. 

21.  Next,  the  Report  examines 
protection  ratios.  "The  Notice  proposed 
no  change  to  the  current  co-channel 
protection  ratio  of  26  dB.  For  the  first 
adjacent  channel,  the  current  protection 
ratio  is  0  dB,  groundwave-to- 
groundwave.  The  Notice  proposed  to 
change  this  ratio  from  0  dB  to  16  dB  for 
the  protection  of  daytime  and  nighttime 
groundwave  service.  Also,  the  Notice 
proposed  that  both  groundwave  and 
skywave  service  of  Class  I  stations  be 
protected  from  adjacent  channel 
skywave  interference.  In  this  respect, 
the  Notice  proposed  to  modify  the 
skywave  to  groundwave  protection  ratio 
from— 13.98  dB  to  16  dB  and  to  include  a 
skywave  to  skywave  protection  ratio  of 


0  dB.  a  type  of  interference  protection 
not  previously  specified.  For  the  second 
and  third  adjacent  channel,  the  Notice 
proposed  no  change. 

22.  Regarding  the  co-channel 
protection  ratio,  the  Commission 
considers  the  record  in  this  proceeding 
to  cleariy  indicate  that  no  change  is 
required.  While  the  Commission  agrees 
with  the  comments  indicating  that  "talk" 
programming  requires  more  than  26  dB 
of  co-channel  protection,  with  the 
current  level  of  protection,  high  quahty 
reception  of  "talk"  programming  is 
possible  beyond  current  city-coverage 
signal  levels. 

23.  With  respect  to  the  appropriate 
level  of  first  adjacent  channel 
protection,  the  Report  first  discusses  the 
daytime  groundwave  service  case.  The 
Commission  continues  to  protect  service 
to  the  normally  protected  contours  (0.1 
mV/m  for  Class  I  stations;  0.5  mV/m  for 
other  classes)  and  will  provide 
increased  protection  required  for 
wideband  reception.  However,  as 
demonstrated  in  the  comments,  the 
adoption  of  the  required  16  dB  of 
additional  protection  at  the  normally 
protected  contour  (e.g.,  0.5  mV/m) 
would  largely  preclude  most  needed 
facilities  modifications,  thus  effectively 
freezing  the  AM  band  at  the  current 
level  of  adjacent  channel  interference. 

24.  Nonetheless,  adjacent  channel 
interference  is  a  real  concern, 
particularly  for  wide  band  receivers, 
and  some  improvement  is  needed.  A 
pragmatic  solution  is  suggested  by  the 
many  commenters  who  stated  that  a 
field  strength  of  2  mV/m  is  required  for 
satisfactory  wide  band  reception.  Since 
that  is  12  dB  greater  than  a  normally 
protected  groundwave  contour  of  0.5 
mV/m,  a  modest  increase  in  the 
adjacent  channel  protection  ratio, 
applied  at  the  0.5  mV/m  contour,  will 
serve  to  enhance  both  narrow  band  and 
wide  band  reception.  Accordingly,  the 
Commission  is  adopting  an  adjacent 
channel  protection  ratio  of  6  dB  to  be 
applied  at  the  normally  protected 
contour  which  will,  in  practice,  provide 
18  dB  or  greater  protection  to  wide  band 
service.  Although  this  is  slightly  higher 
than  the  16  dB  figure  mentioned  above, 
the  Commission  considers  this  6  dB 
increase  in  protection  to  be  the 
minimum  change  in  protection  required 
to  realise  improved  reception.  As 
improved  receivers  are  marketed  with 
wide  and  narrow  bandwidth 
capabilities,  listeners  will  be  able  to 
realize  an  improved  and  more 
competitive  technical  quality  wherever 
AM  improvement  is  achieved  in 
practice. 
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0  dB.  a  type  of  interference  protection 
not  previously  specified.  For  the  second 
and  third  adjacent  channel,  the  Notice 
proposed  no  change. 

22.  Regarding  the  co-channel 
protection  ratio,  the  Commission 
considers  the  record  in  this  proceeding 
to  clearly  indicate  that  no  change  is 
required.  While  the  Commission  agrees 
with  the  comments  indicating  that  "talk" 
programming  requires  more  than  26  dB 
of  co-channel  protection,  with  the 
current  level  of  protection,  high  quality 
reception  of  "talk"  programming  is 
possible  beyond  current  city-coverage 
signal  levels. 

23.  With  respect  to  the  appropriate 
level  of  first  adjacent  channel 
protection,  the  Report  first  discusses  the 
daytime  groundwave  service  case.  The 
Commission  continues  to  protect  service 
to  the  normally  protected  contours  (0.1 
mV/m  for  Class  I  stations;  0.5  mV/m  for 
other  classes)  and  will  provide 
increased  protection  required  for 
wideband  reception.  However,  as 
demonstrated  in  the  comments,  the 
adoption  of  the  required  16  dB  of 
additional  protection  at  the  normally 
protected  contour  (e.g.,  0.5  mV/m) 
would  largely  preclude  most  needed 
facilities  modifications,  thus  effectively 
freezing  the  AM  band  at  the  current 
level  of  adjacent  channel  interference. 

24.  Nonetheless,  adjacent  channel 
interference  is  a  real  concern, 
particularly  for  wide  band  receivers, 
and  some  improvement  is  needed.  A 
pragmatic  solution  is  suggested  by  the 
many  commenters  who  stated  that  a 
field  strength  of  2  mV/m  is  required  for 
satisfactory  wide  band  reception.  Since 
that  is  12  dB  greater  than  a  normally 
protected  groundwave  contour  of  0.5 
mV/m,  a  modest  increase  in  the 
adjacent  channel  protection  ratio, 
applied  at  the  0.5  mV/m  contour,  will 
serve  to  enhance  both  narrow  band  and 
wide  band  reception.  Accordingly,  the 
Commission  is  adopting  an  adjacent 
channel  protection  ratio  of  6  dB  to  be 
applied  at  the  normally  protected 
contour  which  will,  in  practice,  provide 
18  dB  or  greater  protection  to  wide  band 
service.  Although  this  is  slightly  higher 
than  the  16  dB  figure  mentioned  above, 
the  Commission  considers  this  6  dB 
increase  in  protection  to  be  the 
minimum  change  in  protection  required 
to  realise  improved  reception.  As 
improved  receivers  are  marketed  with 
wide  and  narrow  bandwidth 
capabilities,  listeners  will  be  able  to 
realize  an  improved  and  more 
competitive  technical  quality  wherever 
AM  improvement  is  achieved  in 
practice. 


25.  The  circumstances  surrounding 
first  adjacent  channel  nighttime 

Iirotection  are  significantly  different 
rom  those  of  the  daytime.  The 
Commission's  proposal  for  daytime 
adjarcnt  channel  protection  represents  a 
tightening  of  the  existing  protection 
Standard  contained  in  the  rules  which  is 
applied  in  a  single-signal  manner.  With 
the  exception  of  protection  to  clear 
channel  stations,  no  nighttime  adjacent 
channel  standard  now  exists.  Because 
the  Commission  is  concerned  about  the 
restrictive  effects  of  creating  an  entirely 
tiew  adjacent  channel  standard  for 
nighttime  operations,  it  has  reconsidered 
the  initial  proposal  of  a  16  dB  value.  The 
Commission  is  persuaded  by  the 
commenters  who  argue  that  adoption  of 
such  a  high  ratio  would  impair  the 
ability  of  stations  to  make  needed 
facilities  modifications.  This  is 
particularly  so  since  the  first  adjacent 
channel  standard  represents  a  limitation 
where  none  previously  existed.  In  order 
to  maximize  flexibility,  and  recognizing 
that  scientific  studies  show  that 
adjacent  channel  interference  should  be 
reduced  in  order  to  improve  the  AM 
service,  the  Commission  is  adopting  a 
more  moderate  value  of  6  dB. 

26.  The  Commission's  proposal  for  0 
dB  first  adjacent  channel  protection  to 
skywave  service  was  not  opposed. 
However,  this  proposal  would  preclude 
hundreds  of  Class  B  stations  from 
making  any  facilities  modifications 
because  of  the  extremely  large  skywave 
service  areas  of  Class  A  stations  on 
adjacent  channels.  Therefore,  the 
Commission  believes  that  this  standard 
would  be  unrealistic  and 
counterproductive  and  it  declines  to 
extend  adjacent  channel  protection  to 
Class  A  stations'  nighttime  skywave 
service. 

27.  The  comments  have  persuaded  the 
Commission  to  revise  its  thinking 
regarding  the  second  adjacent  channel 
protection  levels.  After  careful  analysis, 
the  Commission  is  adopting  a 
prohibition  of  overlap  of  the  5  mV/m 
contours  of  second  adjacent  channel 
stations.  Such  an  action  would  insure 
that,  within  the  daytime  city  coverage 
contours,  full  protection  from  second 
adjacent  channel  interference  would  be 
obtained.  This  standard  would  require 
station  separations  greater  than  those 
currently  required,  and  is  consistent 
iwith  the  NRSC  standard. 

28.  No  opposition  was  received  to  the 
proposal  in  the  Notice  to  leave 
undisturbed  the  current  third  adjacent 
channel  protection  standard.  The 
Commission  continues  to  believe  that 
this  standard  properly  balances  a 
station's  protection  and  service 


requirements.  The  Commission  is 
maintaining  the  existing  standard  of 
prohibiting  overlap  of  25  mV/m  contours 
of  such  stations. 

29.  Regarding  nighttime  interference 
calculations,  the  Notice  of  Inquiry 
[Inquiry)  questioned  whether  it  would 
be  appropriate  to  limit  increased 
interference  from  other  stations  by 
considering  adjacent  nighttime  skywave 
interference  in  the  RSS  calculations  and 
by  reducing  the  RSS  exclusion  value 
from  50%  to  25%.  The  reaction  was 
mixed,  but  generally  construed  the 
Commission's  alternatives  to  be  an 
insufficient  response  to  the  considerable 
difficulties  facing  the  AM  service. 

30.  In  view  of  the  response  to  the 
Inquiry,  the  Notice  proposed  even 
tighter  protection  criteria.  The  Notice 
proposed  to  eliminate  entirely  the  RSS 
"50%  exclusion"  methodology  and  to 
consider,  instead,  all  signals  as  potential 
sources  of  interference.  (In  effect,  the 
Commission  proposed  to  use  an  RSS 
"0%  exclusion"  method.)  Also,  the 
Notice  proposed  to  consider  adjacent 
channel  signals  in  the  interference 
calculations.  The  Notice  further 
proposed  that  each  station's  individual 
limitation  toward  any  other  station  not 
exceed  1.0  mV/m,  with  appropriate 
adjustments  for  protecting  skywave 
service  of  Class  I  stations.  Additionally, 
the  Notice  proposed  to  require  existing 
stations  that  already  exceeded  this  1 
mV/m  threshold  to  reduce  their  signal  to 
other  stations  by  10%  in  order  to  receive 
an  authorization  to  modify  their 
facilities.  Finally,  although  no  longer 
required  for  determination  of  station 
protection  under  our  proposal,  the 
Commission  proposed  that  RSS 
calculations  (0%  exclusion)  would  be 
used  to  evaluate  city  coverage  of  a 
station  and  to  compute  the  ranking 
factor  for  migration  preference  purposes. 

31.  The  record  in  this  proceeding 
convinces  the  Commission  that  the 
proposals  set  forth  in  the  Notice  are 
sound,  reflect  the  best  predictors  of 
interference  and  service  available 
today,  and  provide  a  mechanism  to  not 
only  prevent  continually  increasing 
interference  in  the  existing  AM  band  but 
also,  in  some  cases,  to  reduce  existing 
levels  of  interference.  Two  of  these 
proposals  are  fundamental  to  the 
Commission's  efforts  to  improve  AM 
nighttime  interference  calculations. 
They  are  RSS  0%  exclusion  and 
inclusion  of  adjacent  channel  signals.  It 
is  noteworthy  that  the  record  supports 
these  concepts.  The  disagreement  is  not 
with  the  concepts  themselves  but  rather 
with  the  impact  of  their  application, 
most  notably  the  lack  of  flexibility  and 
reduced  coverage  showings. 


32.  After  further  evaluation  of  the 
proposals,  the  Commission  recognizes 
that  a  key  element  of  these  proposals, 
the  shift  to  the  single  signal  protection 
concept,  is  also  most  difficult  to  achieve 
without  impacting  the  ability  of  some 
existing  stations  to  modify  their 
operations.  The  Commission  agrees  with 
commenters  that  the  threshold  level  of  1 
mV/m  for  protection  purposes  may  be 
ideal,  but  in  many  instances  it  is 
impractical.  The  ultimate  question  is 
what  is  the  test  for  significance  for  these 
types  of  situations.  The  Commission 
finds  that  a  major  difficulty  inherent  in 
the  proposed  rules  relates  to  the  need  to 
find  a  specific  value  that  would  define 
interference  as  significant  and  trigger 
the  need  for  a  10%  reduction  in  signal 
level.  The  Commission  concludes,  that 
in  a  mature  band  such  as  the  AM  band, 
a  single  value  that  would  represent  a 
significant  increase  in  interference  is 
extremely  elusive  because  of  the  many 
various  combinations  that  require 
consideration.  Also,  the  Commission  is 
not  convinced  that  the  discovery  of  a 
single  value  would  be  translated  into 
tangible  benefits  since  the  concept 
requires  voluntary  actions  of  stations 
(i.e.,  facilities  modifications),  the  type 
and  quantity  of  which  cannot  be 
predicted,  as  a  prerequisite  for  a  10% 
signal  reduction.  Thus,  the  Commission 
is  adopting  a  modified  proposal  that 
incorporates  the  basin  ideas  and  adjusts 
the  remaining  ones. 

33.  The  modified  approach  the 
Commission  has  developed  adheres  to 
its  basic  goal  of  imp  roving  the  AM 
service  by  reducing  or  restricting 
increased  interference  In  effect,  this 
approach  provides  a  balance  between 
the  ideal  and  the  pragmatic.  The 
modified  approach  adopted  is  as 
follows.  In  the  determination  of 
nighttime  interference,  all  sky\vave 
signals  (co-channel  and  first  adjacent 
channel)  are  considered.  The  single 
signal  concept  is  replaced  with  an  RSS 
concept  that  distinguishes  among  three 
significant  levels  of  interference.  First, 
the  highest  interferers  are  those  that 
contribute  to  another  station's  RSS  (50% 
exclusion);  these  interferers  would  be 
required  to  reduce  their  contribution  to 
that  RSS  by  10%  if  and  when  they  apply 
for  a  change  in  facilities.  Second,  the 
next  level  of  interferers  are  those  that 
contribute  to  the  RSS  (25%  exclusion) 
but  not  the  RSS  (50%  exclusion);  these 
stations  would  be  authorized  facilities 
changes  if  no  increase  in  radiation  is 
involved.  Finally,  the  lowest  level  o'' 
interferers  are  those  that  are  no  greater 
than  the  RSS  (25%  exclusion)  and  which 
would  be  permitted  to  increase  radiation 
as  long  as  the  RSS  (25%  exclusion) 
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threshold  is  not  equalled  or  exceeded. 
EssenHaliy.  the  Commission  has  used 
the  well-known  RSS  method  with  50^ 
and  25%  exclusion  values  to  classify 
existing  co-channel  and  adjacent 
channel  stations  as  high,  medium  and 
low  inlerferers.  High  interferers  must 
reduce  interference,  medium  interferers 
may  preserve  the  status  quo,  and  low 
interferers  may  make  modest  increases. 
Finally,  a  new  station  may  be 
authorized  only  if  it  qualiHes  as  a  low 
interferer  with  respect  to  any  other 
station  on  the  same  or  first  adjacent 
channel. 

34.  The  Commission  turns  now  to  the 
relevant  concerns  of  the  commenters 
and  the  impact  of  the  Commission's 
modified  approach.  Three  points  stand 
out — flexibility,  coverage,  and  noise.  Of 
the  three,  flexibility  is  the  most  difficult 
to  resolve  because  it  requires  a  balance 
between  our  overall  goal  of  reducing 
interference  in  the  AM  service  and  the 
understandable  desire  of  broadcasters 
to  improve  their  stations.  The  balance  is 
delicate  because  as  interference 
restrictions  increase,  flexibility 
decreases.  Recognizing  that  the 
proposed  rules  would  severely  limit 
station  modifications,  the  Commission 
notes  that  the  modified  approach 
relaxes  the  restrictions  and  is  not  as 
limiting.  The  Commission  believes  that 
this  action  may  satisfy  some  of  the 
commenters  concerns.  Moreover,  the 
Commission  is  aware  that  often 
licensees  are  required  to  make  changes 
to  their  stations  because  of 
circumstances  beyond  their  control  (e.g., 
loss  of  site  and  antenna  maintenance 
difficulties).'  Under  those 
circumstances,  the  Commission  would 
take  a  close  look  at  the  facts  presented 
and  rule  on  the  appropriateness  of  a 
waiver,  just  as  is  available  under  the 
current  standards.  For  these  reasons,  the 
Commission  believes  the  rules  adopted 
today  provide  an  appropriate  balance 
between  two  desirable  but  conflicting 
needs. 

35.  With  respect  to  coverage, 
considerable  opposition  to  the  revised 
RSS  approach  focused  on  the  resultant 
reduction  of  predicted  nighttime  service 
which  would  occur  when  calculating 
new  interference-free  contour  values  for 
coverage  purposes.  It  is  obvious  that 


'  The  Commission  also  recognizes  that  certain 
circumstances  that  may  be  beyond  the  control  of  the 
licensee  would  prevent  a  10%  reduction  because  of 
a  conflict  with  other  Commission  rules,  such  as 
those  requiring  compliance  with  minimum  efHciency 
criteria  or  where  speciHcation  of  the  standard 
pattern  "Q"  factors  would  not  achieve  proper 
tolerance.  See  47  CFR  73.150.  In  such  situations  the 
Commission  would  allow,  on  a  case-by-case  basis, 
for  some  flexibility  for  exceptional  cases  where 
reduction  could  not  be  performed  without  the 
waiver  of  other  technical  requirements. 


inclusion  of  additional  co-channel  and 
adjacent  channel  contributions  would 
increase  calculated  RSS  value.  At  the 
same  time  the  Commission  recognizes 
that  a  reduction  in  coverage,  even  if 
theoretical  rather  than  actual,  translates 
into  an  apparently  reduced  market  and 
possibly  reduced  revenue  for  AM 
licensees.  While  the  Commission 
believes  it  would  be  proper  to  adopt  this 
more  accurate  calculation  technique,  it 
recognizes  the  merit  in  not  including  all 
signals  in  the  RSS  calculations  since  no 
convincing  evidence  has  been  presented 
to  warrant  a  substantial  alteration  of  the 
currently  practiced  method  of  coverage 
prediction. 

36.  Including  first  adjacent  channel 
signals  in  the  RSS  calculations  and 
incorporating  the  new  skywave 
propagation  model,  will  change  virtually 
all  nighttime  interference-free  contour 
values.  Consequently,  corresponding 
coverage  maps  will  also  change.  As  the 
Commission  is  maintaining  a  50% 
exclusion  for  the  RSS  calculation,  the 
coverage  depictions  for  many  stations 
should  not  be  altered  dramatically  from 
those  which  existed  under  the  previous 
standards.  Therefore,  the  Commission 
shall  not  impose  any  requirement  for  a 
universal  re-mapping  of  service 
contours.  This  will  be  left  to  the 
discretion  of  the  individual  licensee,  or 
until  such  time  as  an  application  is  filed 
for  change  in  facilities  which  would 
itself  alter  the  station's  service  area. 

37.  The  only  exception  to  use  of  the 
RSS  with  50%  exclusion  for  coverage 
purposes  is  the  determination  of  an 
improvement  factor  for  a  station  seeking 
to  migrate  to  the  expanded  band. 
Because  there  is  a  need  to  distinguish 
between  all  stations  with  respect  to 
interference  caused  and  received,  an 
impossibility  using  a  50%  exclusion 
method,  and  because  the  practical 
problems  associated  with  a  reduced 
coverage  depiction  will  be  neither 
significant  nor  relevant  to  the 
improvement  factor  process,  the  0% 
exclusion  method  will  be  utilized  within 
the  context  of  the  expanded  band 
migration  eligibility  calculations. 

38.  Finally,  the  Commission  agrees 
that  noise  is  certainly  a  factor  which 
warrants  consideration;  however,  based 
on  the  record  of  this  proceeding,  the 
Commission  is  not  persuaded  that 
interfering  signals  from  other  stations 
are  less  significant  than  ambient  noise 
in  the  evaluation  of  the  overall  problem. 
Therefore,  any  solution  which 
concentrates  primarily  on  overcoming 
local  noise  thresholds,  such  as  universal 
power  increases,  can  only  serve  to 
exacerbate  the  existing  problem  by  also 
raising  the  base  interference  level. 


39.  The  Commission  notes  that, 
because  Class  IV  stations  are  unique 
with  respect  to  nighttime  protection  in 
that  extremely  large  numbers  share  the 
same  channel  and  have  no  specific 
nighttime  restrictions,  there  would  be 
little  benefit  in  applying  to  Class  IV 
stations  the  same  rule  changes  that  are 
being  considered  for  other  classes  of 
stations.  Thus,  the  rules  the  Commission 
adopts  regarding  nighttime  interference 
will  not  apply  to  Class  iV  stations 
except  with  respect  to  the  determination 
of  coverage. 

40.  Next  the  Report  discusses 
nighttime  enhancement.  Recognizing 
that  daytime-only  stations  face  serious 
disadvantages  because  of  their  inability 
to  operate  at  night,  the  Commission  has 
initiated  several  rulemaking  proceedings 
that  addressed  this  limitation  on  station 
operation  and  sought  ways  to  permit 
fuUtime  operation  to  the  maximum 
extent  possible,  consistent  with  sound 
engineering  practice.  Significantly, 
actions  taken  in  a  series  of  proceedings 
have  allowed  many  daytime-only 
stations  to  operate  during  nighttime 
hours.  In  one  of  these  proceedings,  MM 
Docket  No.  88-509  (See  Notice  of 
Proposed  Rule  Making,  53  FR  45525. 
November  10, 1988,  and  Memorandum 
Opinion  and  Order,  5  FCC  Red  5192)  the 
Commission  proposed  further  steps  to 
enhance  the  opportunity  for  daytime- 
only  stations  to  improve  their  nighttime 
operations  while  at  the  same  time 
maintaining  existing  interference 
protection  requirements.  The  Notice 
observed  the  close  relationship  between 
the  MM  Docket  No.  88-509  issues  and 
those  considered  in  this  proceeding  and 
concluded  that  the  issues  and  record 
should  be  incorporated  in  this 
proceeding. 

41.  In  essence,  therefore,  the  Notice,  in 
accordance  with  MM  Docket  No.  88-509, 
proposed  the  relaxation  of  current 
restrictions  that  prohibit  Class  II-S  and 
Class  III-S  stations  from  establishing 
separate  nighttime  antenna  systems  and 
upgrading  their  nighttime  operations  to 
facilities  that  do  not  meet  the  minimum 
protected  power  level  of  250  watts  (or 
the  equivalent  141  mV/m  at  1  km).  Also 
proposed  were  changes  to  requirements 
regarding  minimum  power,  city  coverage 
or  minimum  operating  schedule. 
Proposed  also  in  MM  Docket  No.  88-509 
was  the  option  of  defining  all  such 
nighttime  enhancement  proposals  as 
"minor  changes" — even  those  requesting 
power  increases. 

42.  Finally,  the  Commission  proposed 
that  unlimited-time  Class  II  and  Class  III 
stations  be  allowed  to  reduce  their 
nighttime  power  to  a  level  below  the 
established  minimum  and  thus  be 
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39.  The  Commission  notes  that, 
because  Class  IV  stations  are  unique 
with  respect  to  nighttime  protection  in 
that  extremely  large  numbers  share  the 
same  channel  and  have  no  specific 
nighttime  restrictions,  there  would  be 
little  benefit  in  applying  to  Class  IV 
stations  the  same  rule  changes  that  are 
being  considered  for  other  classes  of 
stations.  Thus,  the  rules  the  Commission 
adopts  regarding  nighttime  interference 
will  not  apply  to  Class  iV  stations 
except  with  respect  to  the  determination 
of  coverage. 

40.  Next  the  Report  discusses 
nighttime  enhancement.  Recognizing 
that  daytime-only  stations  face  serious 
disadvantages  because  of  their  inability 
to  operate  at  night,  the  Commission  has 
initiated  several  rulemaking  proceedings 
that  addressed  this  limitation  on  station 
operation  and  sought  ways  to  permit 
fuUtime  operation  to  the  maxiiihum 
extent  possible,  consistent  with  sound 
engineering  practice.  Significantly, 
actions  taken  in  a  series  of  proceedings 
have  allowed  many  daytime-only 
stations  to  operate  during  nighttime 
hours.  In  one  of  these  proceedings.  MM 
Docket  No.  88-509  (See  Notice  of 
Proposed  Rule  Making,  53  FR  45525. 
November  10, 1988,  and  Memorandum 
Opinion  and  Order,  5  FCC  Red  5192)  the 
Commission  proposed  further  steps  to 
enhance  the  opportunity  for  daytime- 
only  stations  to  improve  their  nighttime 
operations  while  at  the  same  time 
maintaining  existing  interference 
protection  requirements.  The  Notice 
observed  the  close  relationship  between 
the  MM  Docket  No.  88-509  issues  and 
those  considered  in  this  proceeding  and 
concluded  that  the  issues  and  record 
should  be  incorporated  in  this 
proceeding. 

41.  In  essence,  therefore,  the  Notice,  in 
accordance  with  MM  Docket  No.  88-509, 
proposed  the  relaxation  of  current 
restrictions  that  prohibit  Class  II-S  and 
Class  III-S  stations  from  establishing 
separate  nighttime  antenna  systems  and 
upgrading  their  nighttime  operations  to 
facilities  that  do  not  meet  the  minimum 
protected  power  level  of  250  watts  (or 
the  equivalent  141  mV/m  at  1  km).  Also 
proposed  were  changes  to  requirements 
regarding  minimum  power,  city  coverage 
or  minimum  operating  schedule. 
Proposed  also  in  MM  Docket  No.  88-509 
was  the  option  of  defining  all  such 
nighttime  enhancement  proposals  as 
"minor  changes" — even  those  requesting 
power  increases. 

42.  Finally,  the  Commission  proposed 
that  unlimited-time  Class  II  and  Class  III 
stations  be  allowed  to  reduce  their 
nighttime  power  to  a  level  below  the 
established  minimum  and  thus  be 
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reclassified  as  Class  U-S  or  Class  Ill-S 
stations.  Under  these  circumstances,  the 
Commission  reasoned  that  such  stations 
would  lose  their  rights  to  interference 
protection  and  that  city  coverage  and 
minimum  operating  schedule 
requirements  would  be  retained  for 
stations  which  elect  to  make  these 
voluntary  power  reductions.  Comment, 
however,  was  sought  on  exempting  such 
stations  from  the  coverage  requirements. 

43.  After  a  thorough  review  of  this 
matter,  the  Commission  adopts  changes 
in  the  current  rules  to  facilitate  both  the 
technical  enhancement  of  nighttime 
operations  by  Class  II-S  and  Class  III-S 
stations  and  the  overall  improvement  of 
service  to  the  listening  public.  The 
Commission  will  also  permit  those 
unlimited-time  Class  II  and  Class  III 
stations  that  find  it  advantageous  to  do 
so.  to  reclassify  their  nighttime 
operations  as  Class  II-S  and  Class  III-S 
and  to  operate  under  the  same  terms  as 
existing  Class  II-S  and  III-S  stations. 
The  Commission  believes  that  these 
changes  will  aid  in  the  overall  effort  to 
permit  daytime-only  stations  the 
opportunity  to  provide  meaningful 
nighttime  service  and  to  provide  added 
flexibility  to  fulltirae  stations  who  are 
suffering  economic  difficulties. 

44.  With  regard  to  enhanced  nighttime 
operations  for  Class  II-S  and  III-S 
stations,  the  Commission  will  now 
permit  such  stations  to  increase  their 
nighttime  power  from  the  level  originally 
authorized  to  any  intermediate  level 
below  250  watts  (or  the  141  mV/m  at  1 
km  radiation  equivalent).  Such  stations 
will  also  be  permitted,  when  they  are 
operating  below  the  250-watt  level  (141 
mV/m  at  1  km),  to  use  operating 
parameters  which  differ  from  their 
daytime  antenna  values  and  to  operate 
these  new  systems  at  either  their 
existing  daytime  or  at  new  nighttime 
sites. 

45.  Further,  the  Commission  has 
decided  that  applications  filed  by 
stations  seeking  to  implement 
enhancement  proposals  will  be 
processed  as  minor  changes  under 
5  73.3571(a)(2)  of  the  rules.  Section 
73.3571(a)(1)  of  the  rules  defines  "major 
change"  applications  as  those  that 
propose  an  increase  in  power,  or  a 
change  in  frequency,  hours  of  operation 
or  station  location.  The  only  definition 
in  that  section  that  is  relevant  to  these 
proposals  is  the  one  regarding  an 
increase  in  power.  This  action  does  not 
alter  the  basic  right  of  parties  to  file 
informal  objections  under  the  minor 
change  processing  procedures  nor  does 
it  diminish  Commission  scrutiny  since 
the  engineering  analysis  applied  to 


major  and  minor  change  applications  is 
essentially  the  same. 

46.  The  Commission  will  also  permit 
unlimited-time  Class  II  and  Class  III 
stations  to  reclassify  their  nighttime 
operations  as  Class  II-S  and  Class  III-S 
stations  and  to  operate  below  250  watts 
(141  mV/m  at  1  km  equivalent)  under 
the  same  terms  as  existing  Class  U-S 
and  Class  III-S  stations.  Since  AM 
applications  for  power  reduction  are 
currently  treated  as  minor  change 
applications,  it  would  be  logical  to 
extend  that  treatment  to  these  cases. 
Thus,  such  applications  will  be 
processed  as  minor  changes  under 

5  73.3571(a)(2)  of  the  rules.  These 
stations  will  receive  no  protection  from 
interference,  will  be  required  to  provide 
protection  to  unlimited-time  stations, 
and  will  be  exempt  from  meeting 
nighttime  city  coverage  and  minimum 
operating  schedule  requirements. 

47.  Additionally,  the  Commission  will 
permit  Class  II-S  or  Class  lU-S  stations 
to  use  rooftop  or  other  unconventional 
antenna  systems  at  night.  Such  stations 
may  benefit  from  using  inexpensive, 
short,  and  easily  mounted  antennas 
which  are  cost-effective  and  may 
promote  expedited  nighttime  service. 
However,  the  Commission  will  not 
compromise  the  efficacy  of  its 
interference  reduction  efforts  for  this 
purpose  and  therefore,  will  require 
detailed  engineering  showings  to 
accompany  any  application  where  such 
an  antenna  is  proposed,  as  well  as  a 
subsequent  proof-of-performance  to 
demonstrate  proper  system  operation. 

48.  The  Report  now  reviews  the  issue 
of  advanced  antennas.  The  Notice 
observed  that  the  National  Association 
of  Broadcasters  (NAB)  was  conducting 
tests  on  new  types  of  antenna  systems 
that  might  improve  the  AM  broadcast 
service.  The  Notice  thus  proposed  to 
defer  changes  in  the  rules  until  testing 
and  analysis  of  such  systems  had  been 
completed.  Initially,  the  Commission 
commends  the  NAB  and  others  for  their 
continuing  efforts  directed  at  the 
development  of  improved  antenna 
systems  for  use  in  the  AM  band.  The 
Commission  encourages  the 
continuation  of  these  and  other  related 
antenna  projects  which  show  promise 
for  the  improvement  of  this  service. 

49.  At  issue  is  whether  it  is 
appropriate  at  this  time  to  revise  the 
Commission's  Rules  in  order  to 
accommodate  standardized  versions  of 
either  or  both  of  the  antenna  systems 
described  above  for  use  in  the  AM 
service.  As  noted  in  the  comments, 
results  of  the  skywave  suppression 
antenna  have  been  inconsistent  and  the 
Report  finds  that  no  further  Commission 


action  is  warranted  at  this  time.  Results 
of  the  low  profile  antenna  are  more 
encouraging.  However,  Commission 
action  on  the  low  profile  antenna  at  this 
juncture  would  be  premature  as  it  would 
be  based  upon  a  limited  record  of  actual 
field  test  data.  Accordingly,  the 
Commission  encourages  further  testing 
of  this  antenna  design  and.  to  the  extent 
possible,  intends  to  give  favorable 
consideration  on  a  case-by-case  basis  to 
any  requests  which  might  help  develop 
the  record  of  actual  field  test  data. 
Commission  action  on  a  standardized 
version  of  the  low  profile  antenna  will 
be  deferred  pending  the  development 
and  analysis  of  such  a  record. 

50.  The  Report  reviews  split  frequency 
operations  next.  Split  frequency 
operations  utilize  one  assigned  carrier 
frequency  during  daytime  hours  and  a 
second  carrier  frequency  during 
nighttime  hours  of  operation.  Such 
operations  could  be  attractive  to 
daytime-only  stations  which  are  unable, 
due  to  technical  restrictions,  to  use  their 
daytime  frequency  for  nighttime 
operation,  as  well  as  to  new  fulltime 
stations  which  cannot  find  a  viable 
single  channel  for  both  modes  of 
operation.  Because  of  the  greater  level 
of  complexity  of  split  frequency 
operations  and  the  potential  for 
increased  preclusion  of  other 
conventional  facilities,  split  frequency 
operations  should  generally  be 
disfavored.  However,  the  Commission 
finds  that  under  very  special  and  unique 
circumstances,  the  public  service 
arguments  for  authorizing  such  an 
operation  may  outweigh  the 
aforementioned  liabilities.  The 
Commission  will  consider  waiver 
requests  where  sufficient  supporting 
technical  information  is  submitted  to 
establish  that  no  preclusion  to  other  full 
time  stations  would  occur,  and  that  the 
greater  public  interest  can  be  achieved 
through  issuance  of  such  an  operating 
authority.  Nevertheless,  the  Commission 
does  not  conclude  that  adequate 
justification  exists  to  create  a  separate 
body  of  rules  to  govern  such  operation. 
Therefore,  the  Commission  amends 
§  73.3516  of  the  rules  to  more  clearly 
exclude  split  frequency  operations. 

51.  In  summary,  in  this  section  of  the 
decision  specifically  dealing  with 
technical  standards,  the  Commission 
has:  (1)  Adopted  new  first  and  second 
adjacent  channel  protection  standards, 
(2)  revised  nighttime  coverage  and 
interference  calculations,  (3)  allowed 
possible  enhancement  of  nighttime 
service  by  certain  Class  D  stations  and. 
most  importantly.  (4)  adopted  a  rule  that 
would  reduce  interference  to  some 
stations  when  certain  facilities 


64848      Federal  Register  /  Vol.  56.  No.  239  /  Thursday.  December  12.  1991  /  Rules  and  Regulations 


modincations  are  authorized.  As  a 
group,  these  rules  should  lead  to  a 
significant,  although  gradual 
improvement  in  AM  signal  quality. 

52.  The  next  segment  of  the 
Commission's  strategy  for  rejuvenating 
AM  service  is  the  selective  migration  of 
existing  AM  stations  into  the  expanded 
band.  This  migration  offers  a  unique 
opportunity  for  the  improvement  of  AM 
broadcasting.  By  adopting  appropriate 
rules  for  the  use  of  the  expanded  band, 
migrating  stations  will  operate  in  a  new 
environment  where  Model  I  service 
should  be  achievable  by  all  stations. 
Furthermore,  after  the  completion  of  the 
migration  process,  there  should  be  a 
general  reduction  in  interference  levels 
in  the  existing  band,  helping  achieve  the 
goal  of  Model  II  service  for  existing 
stations.  These  changes  should  benefit 
all  licensees  and  the  public  as  a  whole 
as  the  quality  and  perception  of  the  AM 
service  improves.  However,  the  extent 
of  improvement  depends,  in  part,  upon 
the  selectivity  of  the  migration  process. 
Migration  of  AM  stations  from  the 
existing  band  should  reduce  interference 
and  congestion  in  the  existing  band  and 
should  offer  a  prompt  method  for 
establishing  service  in  the  expanded 
band.  We  now  consider  the  various 
issues  that  must  be  resolved  in  order  to 
accomplish  these  goals. 

53.  In  this  section,  the  Commission 
addresses  the  many  issues  related  to  the 
migration  process.  They  are:  (1)  Wide 
station  separations  and  low  interference 
levels:  (2)  migration  eligibility:  (3) 
existing  stations  causing  interference 
and  preferred  migrators:  (4)  allotment  or 
assignment  options;  (5)  sample  allotment 
plan;  [6]  the  selection  process  for 
migrating  stations:  (7)  ownership 
limitations  and  transition  period:  (8) 
expanded  band  technical  standards;  and 
(9)  city  coverage  for  expanded  band 
stations. 

54.  First  the  Report  looks  at  wide 
station  separations  and  low  interference 
levels.  Migration  of  AM  stations  from 
the  existing  band  into  the  expanded 
band  is  a  fundamental  feature  of  the 
Commission's  plan  for  AM 
improvement.  In  the  Notice,  the 
Commission  expressed  its  preference  for 
an  expanded  band  environment  which 
would  utilize  relatively  wide  spacings 
between  stations  to  produce  reasonably 
low  interference  levels.  The  Notice  also 
reflected  the  Commission's  initial 
reservations  regarding  the  use  of 
elaborate  multi-tower  directional 
antenna  systems  in  the  expanded  band, 
stating  instead  our  preference  for 
nondirectional  or  simple  directional 
antenna  systems.  In  this  regard,  the 
Notice  discussed  the  appropriateness  of 


the  characteristics  of  the  Model  I  facility 
for  the  expanded  band.  Consistent  with 
this  Model  I  defmition.  the  Notice  made 
a  preliminary  estimate  that  25  to  30 
stations  per  channel  could  be 
accommodated  in  the  expanded  band. 

55.  One  of  the  Commission's  goals  in 
this  proceeding  is  to  create  an  expanded 
band  environment  with  relatively  wide 
station  separations  which  would  result 
in  reasonably  low  interference  levels. 
The  Commission  continues  to  believe 
that  adherence  to  carefully  crafted 
expanded  band  characteristics,  such  as 
the  Model  I  parameters,  is  essential  to 
accomplish  this  goal. 

56.  The  parties  that  maintained  that 
the  Model  I  technical  characteristics  are 
not  consistent  with  the  Commission's 
service  goals  base  their  arguments  on 
studies  that  assumed  that  our  desired 
value  for  E,Kiin  was  to  be  used  as  the 
value  for  the  nighttime  interference-free 
contour  and  protected  accordingly. 
Interference  prevention  in  the  expanded 
band  will  be  based  upon  the  station 
separations  of  the  allotment  plan  rather 
than  a  requirement  for  case-by-case 
protection  of  a  nighttime  interference 
free  contour  as  is  used  in  the  existing 
band.  The  Commission's  initial 
calculations  performed  at  the  time  of  the 
Notice  yielded  predicted  nighttime  RSS 
values  considerably  higher  than  2.0  mV/ 
m.  The  initial  estimate  of  25  to  30 
stations  per  expanded  band  channel 
was  intended  to  represent  the  potential 
upper  limit  of  the  number  of  stations 
that  could  be  accommodated  per 
channel.  Clearly,  this  estimate  was 
made  in  an  environment  of  considerable 
uncertainty  with  regard  to  many 
pertinent  parameters.  It  was  never  the 
Commission's  intention  that  the  25  to  30 
station  per  channel  estimate  be  viewed 
as  a  specific  primary  goal  for  the 
expanded  band  to  which  other 
considerations  would  be  subordinate. 

57.  While  the  Commission  will  require 
expanded  band  operations  to  use  at 
least  Model  I  parameters,  there  may  be 
special  cases  which  warrant  the 
authorization  of  other  than  Model  I 
parameters.  In  such  situations,  the 
protection  to  be  afforded  co-channel  and 
first  adjacent  channel  allotments  from 
skywave  and  groundwave  interference 
in  any  part  of  an  allotment  area  shall  be 
equivalent  to  the  protection  afforded  by 
Model  I  facilities  implementing  the 
designated  allotment  and  will  be 
determined  on  a  case-by-case  basis. 

58.  An  example  of  a  variation  from  the 
Commission's  general  concepts  relates 
to  the  potential  for  allotments  to  be 
located  in  coastal  areas.  In  such 
situations,  it  may  be  appropriate  to 
space  allotments  at  shorter  distance 


intervals  and  to  specify  a  simple 
directional  antenna  system  (2  or  3 
towers)  in  order  to  provide  full 
protection  to  all  stations.  The 
Commission  does  not  anticipate  drastic 
short-spacing  of  facilities  which  would 
require  deep  directional  pattern  nulls, 
but  rather  moderate  degrees  of 
suppression  to  compensate  for 
marginally  short-spaced  allotments.  In 
situations  such  as  these,  where  a  major 
lobe  of  the  pattern  could  be  directed  out 
to  sea.  with  no  potential  for  interference, 
consideration  could  be  given,  on  a  case- 
by-case  basis,  to  the  possibility  of  10 
kW  nighttime  power. 

59.  Regarding  migration  eligibility,  the 
Commission  decides  to  restrict  initial 
eligibility  for  expanded  band  allotments 
to  existing  AM  licensees.  The 
Commission  is  convinced  that  such  a 
restriction  is  essential  to  achieving  the 
level  of  interference  and  congestion 
reduction  in  the  existing  band  which 
might  revitalize  its  competitive  standing. 
Permitting  new  applicants,  whose  use  of 
an  expanded  band  channel  would 
contribute  nothing  to  reducing 
interference  or  congestion,  is  simply 
inconsistent  with  these  requirements. 
(Consistent  with  Ashbacker  Radio 
Corporation  v.  FCC,  326  U.S.  327,  333. 
n.9  ((1945))  and  United  States  v.  Storer 
Broadcasting  Co.,  351  U.S.  192  ((1956)). 
the  Commission  is  permitted  to  restrict 
initial  migration  eligibility  to  existing 
AM  stations.)  The  Commission  also 
elects  not  to  include  Class  IV  stations  as 
eligible  migrators. 

60.  The  Commission  further  decides 
against  minority,  female  or  educational 
service  set-asides  in  the  expanded  band. 
In  sum,  given  the  level  of  interference 
and  congestion  in  the  existing  band  and 
the  significant  constraints  imposed  by 
quality  considerations  on  the  expanded 
band's  capacity,  the  Commission  does 
not  believe  set-asides  or  reservations  for 
applicants  which  will  not  contribute  to 
the  improvement  of  existing  band 
conditions  are  feasible  at  this  time. 

61.  The  Commission  does  recognize,  of 
course,  that  increasing  the  levels  of 
minority  and  female  ownership 
promotes  diversity  and  therefore 
advances  the  public  interest.  The 
Commission  also  recognizes  that  in 
some  areas  there  may  be  a  desire  for 
additional  public  radio  outlets  and  that 
existing  spectrum  in  the  FM  band  may 
not  be  sufficient  to  fulfill  that  desire. 
The  difficult  choices  made  here  do  not 
suggest  any  diminished  concern  on  the 
Commission's  part  for  the  benefits 
which  the  existing  minority  and  female 
preference  policies  and  educational 
reservations  have  long  provided.  Rather, 
they  reflect  the  hard  reality  that  overall 
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intervals  and  to  specify  a  simple 
directional  antenna  system  (2  or  3 
towers)  in  order  to  provide  full 
protection  to  all  stations.  The 
Commission  does  not  anticipate  drastic 
short-spacing  of  facilities  which  would 
require  deep  directional  pattern  nulls, 
but  rather  moderate  degrees  of 
suppression  to  compensate  for 
marginally  short-spaced  allotments.  In 
situations  such  as  these,  where  a  major 
lobe  of  the  pattern  could  be  directed  out 
to  sea,  with  no  potential  for  interference, 
consideration  could  be  given,  on  a  case- 
by-case  basis,  to  the  possibility  of  10 
kW  nighttime  power. 

59.  Regarding  migration  eligibility,  the 
Commission  decides  to  restrict  initial 
eligibility  for  expanded  band  allotments 
to  existing  AM  licensees.  The 
Commission  is  convinced  that  such  a 
restriction  is  essential  to  achieving  the 
level  of  interference  and  congestion 
reduction  in  the  existing  band  which 
might  revitalize  its  competitive  standing. 
Permitting  new  applicants,  whose  use  of 
an  expanded  band  channel  would 
contribute  nothing  to  reducing 
interference  or  congestion,  is  simply 
inconsistent  with  these  requirements. 
(Consistent  with  Ashbacker  Radio 
Corporation  v.  FCC,  326  U.S.  327,  333, 
n.9  ({1945))  and  United  States  v.  Storer 
Broadcasting  Co.,  351  U.S.  192  ((1956)), 
the  Commission  is  permitted  to  restrict 
initial  migration  eligibility  to  existing 
AM  stations.)  The  Commission  also 
elects  not  to  include  Class  IV  stations  as 
eligible  migrators. 

60.  The  Commission  further  decides 
against  minority,  female  or  educational 
service  set-asides  in  the  expanded  band. 
In  sum,  given  the  level  of  interference 
and  congestion  in  the  existing  band  and 
the  significant  constraints  imposed  by 
quality  considerations  on  the  expanded 
band's  capacity,  the  Commission  does 
not  believe  set-asides  or  reservations  for 
applicants  which  will  not  contribute  to 
the  improvement  of  existing  band 
conditions  are  feasible  at  this  time. 

61.  The  Commission  does  recognize,  of 
course,  that  increasing  the  levels  of 
minority  and  female  ownership 
promotes  diversity  and  therefore 
advances  the  public  interest.  The 
Commission  also  recognizes  that  in 
some  areas  there  may  be  a  desire  for 
additional  public  radio  outlets  and  that 
existing  spectrum  in  the  FM  band  may 
not  be  sufficient  to  fulfill  that  desire. 
The  difficult  choices  made  here  do  not 
suggest  any  diminished  concern  on  the 
Commission's  part  for  the  benefits 
which  the  existing  minority  and  female 
preference  policies  and  educational 
reservations  have  long  provided.  Rather, 
they  reflect  the  hard  reality  that  overall 


AM  improvement  will  require  all 
available  resources,  l^e  Commission 
notes,  of  course,  that  to  the  extent  initial 
migration  to  the  expanded  band  does 
not  exhaust  its  capacity,  new  applicants, 
including  noncommercial  educational 
parties,  and  minority  and  female 
applicants  whose  comparative 
preferences  would  be  fully  effective,  will 
have  an  opportunity  to  seek 
authorizations. 

62.  The  Report  reaches  several 
conclusions  regarding  the  third 
migration  issue  of  existing  stations 
causing  interference  and  preferred 
migrators.  First,  after  careful 
consideration,  the  Commission  finds 
that  revising  the  priority  scheme  through 
an  emphasis  on  stations  receiving 
interference,  as  opposed  to  stations 
causing  interference,  would  be 
counterproductive  because  this  would 
stray  from  the  objective  in  this 
proceeding — the  reduction  of  congestion 
and  interference  in  the  AM  band. 

63.  The  Commission  believes  that 
granting  a  preference  to  a  station 
migrating  to  the  expanded  band  if  the 
station  currently  provides  a  community 
its  only  local  service  is  not  warranted.  A 
first  local  service  preference  is.  in  some 
contexts,  a  sensible  corollary  of  the 
Commission's  obligations  under  section 
307(b)  of  the  Communications  Act  to 
provide  a  fair,  equitable,  and  efficient 
distribution  of  radio  services.  In  the 
present  situation,  however,  the  local 
station  is  already  in  operation. 
Therefore,  the  Commission's  refusal  to 
grant  such  a  preference  does  not 
foreclose  the  availability  of  local  ser\ice 
in  the  affected  community,  nor  would 
grant  of  the  preference  in  any  way 
improve  the  distribution  of  stations. 

64.  In  regard  to  making  a  specific 
llocation  to  TIS  on  1690  and  1700  khz, 

this  step  would  impair  the  expanded 
band's  ability  to  accommodate  preferred 
migrators.  Minimizing  interference  to 
primary  stations  and  providing 
maximum  site  selection  flexibility  for 
TIS  are  best  achieved  by  opening  the 
entire  AM  band  to  TIS. 

65.  The  Commission  continues  to 
believe  that  fulltime  stations  that  would 
reduce  interference  and  congestion  by 
moving  to  the  expanded  band  represent 
the  most  beneficial  migrators  and  that 
comparing  improvement  factors  is  an 
appropriate  basis  for  selecting  between 
petitioners  that  desire  to  migrate.  In  this 
fashion,  the  petitioner  that  brings  the 
greatest  relief  from  interference  and 
congestion  will  be  selected. 

66.  The  Commission  also  finds  the 
comments  supporting  a  daytime 
improvement  factor  sufficiently 
persuasive  to  allow  for  altering  the 
initial  approach,  as  proposed  in  the 
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Notice,  to  some  extent.  The  Commission 
is  adopting  a  revised  improvement 
factor  scheme  which  incorporates  a 
preference  factor  for  daytime 
interference  in  addition  to  the  proposed 
factor  for  nighttime  interference.  In 
recognition  of  the  importance  of 
reducing  daytime  interference,  the 
Commission  is  adopting  the  same 
approach  for  calculating  the  daytime 
improvement  factor  that  was  proposed 
in  the  Notice  for  the  nighttime,  that  is, 
the  ratio  of  the  area  of  daytime 
interference  caused  (co-channel  and 
adjacent  channel)  to  the  area  of  daytime 
ser\ice  provided.  This  method  is  a 
logical  extension  of  the  nighttime 
interference  factor. 

67.  However,  where  nighttime 
interference  and  service  is  determined 
using  the  Root-Sum-Square  (RSS) 
method,  the  calculation  of  daytime 
groundwave  interference  and  service  is 
based  on  the  amount  of  contour  overlap 
adjusted  for  contour  protection  ratios. 
That  is.  if  the  normally  protected 
contour  of  one  station  is  overlapped  by 
the  interfering  signal  of  another  station 
on  the  same  or  first  adjacent  channel, 
the  amount  of  interference  caused  is 
equal  to  that  portion  of  the  overlapping 
area  in  which  the  ratio  of  the  desired 
signal  to  the  undesired  (interfering) 
signal  is  less  than  the  co-channel  or  first 
adjacent  channel  protection  ratio,  as 
appropriate.  The  daytime  service  area  of 
a  station  is  equal  to  the  area  within  its 
normally  protected  contour  less  any 
area  lost  to  interference  as  determined 
above.  The  Commission  will  not 
consider  the  effects  of  stations  operating 
on  second  and  third  adjacent  channels, 
both  because  the  rules  regulating  second 
and  third  adjacent  channel  spacings 
permit  such  stations  to  operate  close  to 
each  other  (well  inside  the  normally 
protected  contours)  and  because  such 
rules  are  intended  to  control  receiver 
cross-modulation  and  inter-modulation 
problems  and  do  not  lend  themselves  to 
determinations  of  areas  of  interference. 

68.  In  calculating  the  daytime 
contours,  theoretical  conductivity  values 
will  be  used  for  the  purpose  of 
determining  the  daytime  improvement 
factor.  Although  it  would  be  possible  to 
use  measured  conductivity  data  in 
connection  with  the  contour  calculations 
for  the  improvement  factor,  the 
Commission  concludes  that  the  benefits 
of  this  approach  would  be  very  minimal. 
In  order  to  use  such  data  fairly,  a 
complete  search  of  all  available 
measurement  data  for  all  stations  would 
be  necessary.  Even  with  all  measured 
conductivity  values  considered,  the 
Commission  believes  that,  with  few 
exceptions,  the  effect  of  the 
measurement  data  would  even  out  and 


there  would  he  little  overall  impact  on 
the  ultimate  ranking  of  prospective 
migrators. 

89.  The  improvement  factors  for 
daytime  and  nighttime  are  defined  as 
the  ratio  of  daytime  and  nighttime 
interference  caused  to  the  amount  of 
daytime  and  nighttime  service  that  the 
station  provides.  Each  improvement 
factor  will  be  calculated  independently 
and  then,  both  improvement  factors  for 
the  daytime  and  nighttime  will  be  added 
together,  thus  giving  equal  weight  to 
each  factor.  Given  that  interference 
tends  to  be  greater  at  night  and 
interference-free  service  areas  are 
greater  in  the  daytime,  the  improvement 
factors  will  still  tend  to  favor  reductions 
in  nighttime  interference. 

70.  To  summarize,  if  no  fulltime 
station  requests  an  allotment  in  a  given 
area,  the  next  priority  will  go  to 
daytime-only  stations.  Daytime-only 
stations  located  within  the  0.5  mV/m- 
50%  skywave  contours  of  Class  I 
stations  and  which  are  licensed  to  serve 
communities  of  100,000  or  more,  that 
currently  lack  a  local  fulltime  aural 
service,  will  be  considered  as  having 
first  priority  among  daytime-only 
facilities.  This  will  give  the  Commission 
the  opportunity  to  make  a  fulltime 
allotment  to  several  medium-sized  cities 
in  or  adjacent  to  major  metropolitan 
markets  that  now  lack  a  local  fulltime 
aural  station  and  have  no  reasonable 
prospects  for  obtaining  one.  The  next 
priority  will  go  to  other  daytime-only 
stations,  consistent  with  the 
improvement  factor  calculation 
methodology  described  above  that  ranks 
stations  according  to  which  ones  cause 
the  most  daytime  interference  in  relation 
to  the  service  provided.  As  discussed  in 
more  detail  in  the  AM  Stereo  section, 
stations  within  each  priority  group  that 
propose  to  broadcast  in  AM  stereo  will 
be  awarded  a  preference. 

71.  The  fourth  area  of  consideration  in 
the  migration  segment  of  this  Report  is 
allotment  or  assignment  options.  These 
are  the  planning  methods  under 
consideration  for  the  development  of  the 
expanded  band.  Assignment  planning 
would  enable  the  Commission  to 
maximize  the  number  of  stations  on 
each  channel.  Such  a  method  would 
require  each  applicant  to  choose  a 
specific  site  and  custom-design  the 
station's  technical  parameters  such  as 
frequency,  power  and  antenna  systems 
to  protect  other  assignments.  By 
contrast,  allotment  planning  requires  the 
Commission  to  perform  the  initial 
planning  by  specifying  for  each 
allotment  an  area  within  which  a  station 
on  a  given  channel  may  be  established 
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with  generally  fixed  technical 
parameters. 

72.  The  Commission  finds  that  the 
development  of  a  flexible  allotment  plan 
for  the  expanded  band  is  the  best  means 
of  initiating  service  in  the  new  band 
consistent  with  our  overall  AM 
improvement  goals.  Such  a  plan  should 
allow  small  variations  in  inter-allotment 
spacings  to:  (a)  Permit  sufficient 
flexibility  to  derive  an  allotment  plan 
that  would  satisfy  the  needs  and 
interests  of  licensees  that  desire  to 
migrate  and  (b)  ensure  that  the 
expanded  band  would  be  as 
interference-free  as  possible.  Also,  the 
Commission  believes  that  a  site 
tolerance  on  the  order  of  20  km  would 
be  desirable  to  define  the  allotment 
area.  This  approach  will  enable  the 
Commission  to  establish  Model  1  service 
in  this  new  spectrum,  while  ensuring 
that  the  site  location  requirements  of 
preferred  migrators  can  be 
accommodated. 

73.  Next,  the  Report  looks  at  the 
sample  allotment  plan  in  considering  the 
migration  portion  of  this  decision.  The 
purpose  of  the  sample  allotment  plan  is 
to  illustrate  the  methods  that  will  be 
used  to  create  the  final  plan.  The  sample 
allotment  plan  the  Commission  has 
developed  is  based  upon  the  voluntary 
letters  of  intent  filed  in  response  to  the 
Notice.  The  resultant  sample  allotment 
plan  is  included  in  appendix  0  of  the  full 
Report.  It  should  be  noted  that  there  are 
still  some  uncertainties  to  be  resolved 
regarding  use  of  the  expanded  band  in 
international  border  areas.  Work 
continues  on  bilateral  negotiations  to 
finalize  agreements  on  this  matter. 
However,  parties  are  advised  that  the 
sample  allotment  plan  is  subject  to 
possible  revisions,  particularly  in  border 
areas.  Since  the  sample  allotment  plan 
is  primarily  for  illustrative  purposes, 
these  potential  discrepancies  are  of  little 
consequence. 

74.  The  Report  next  considers  the 
selection  process  for  migrating  stations. 
The  Notice  proposed  to  announce  a 
filing  window,  within  which  petitions  for 
authority  to  move  to  the  expanded  band 
could  be  filed.  Unlike  the  present 
application  process,  no  showing  would 
be  required  for  the  proposed  new 
operation;  technical  information  would 
address  only  the  petitioner's  currently 
licensed  station.  All  candidates  would 
be  required  to  operate  Model  I  facilities 
(stereo  optional]  unless  restricted  by 
international  agreements  or  special 
circumstances  that  warrant  variations. 
Should  the  Commission  rule  favorably 
on  the  petition,  it  would  specify  the 
frequency  to  be  used  and  any  additional 
pertinent  technical  details.  To  receive 


an  assignment,  successful  petitioners 
would  then  be  required  to  file  a 
complete  application  on  FCC  Form  301. 

75.  The  Commission  remains 
convinced  that  the  general  approach 
outlined  in  the  Notice  is  both  a  viable 
and  an  efficient  approach  to 
administering  the  selection  process.  The 
following  summarizes  the  steps  involved 
in  developing  the  allotment  plan: 

(a)  The  Commission  will  issue  a 
Public  Notice  announcing  a  filing 
window  during  which  AM  stations  may 
file  a  petition  for  establishment  of  an 
allotment  in  the  expanded  band.  No 
filing  fee  will  be  required  for  such 
petitions.  After  the  filing  window  closes, 
the  Commission  will  issue  a  Public 
Notice  {for  information  purposes)  that 
lists  all  stations  that  filed  petitions. 

(b)  The  Commission  will  extract 
relevant  data  from  the  petitions  and 
enter  the  information  into  the  database. 

(c)  The  Commission  will  rank  all 
petitions  in  accordance  with  the  priority 
groups  and  improvement  factors 
described  in  the  Report  and  Order.  The 
priority  groups  are:  (1)  Fulltime  stations 
ranked  according  to  sum  of  daytime  and 
nighttime  improvement  ratios  of:  The 
composite  area  of  interference  caused, 
to  the  areas  of  service  provided;  (2) 
daytime  stations  located  within  the 
0.5mV/m-5O%  skywave  contours  of 
Class  I  stations  which  are  licensed  to 
serve  communities  of  100,000  or  more, 
that  currently  lack  a  fuUtime  aural 
service;  (3)  daytime-only  stations  ranked 
according  to  the  ratio  of:  The  composite 
area  of  daytime  interference  caused,  to 
the  area  of  daytime  service  provided. 

(d)  Based  upon  the  overall  ranking  of 
the  petitions  performed  in  step  (c),  the 
Commission  will  produce  the  Allotment 
Plan. 

(e)  The  Commission  will  then  issue  a 
Public  Notice  identifying  the  stations 
that  are  eligible  to  apply  for 
authorizations  associated  with  specific 
allotments.  Stations  not  selected  for 
migration  will  be  given  thirty  (30)  days 
to  file  for  reconsideration  of  the 
Commission's  action  with  arguments 
limited  to  addressing  errors  in  the 
selection  process. 

(f)  After  the  allotment  plan  has 
become  final  and  no  longer  subject  to 
Commission  reconsideration,  the 
Commission  will  enter  the  allotment  into 
the  Commission's  AM  Engineering  Data 
Base.  This  entry  will  include:  Location, 
frequency,  whether  or  not  AM  stereo  is 
to  be  used,  and  other  generic  technical 
information  with  regard  to  the  particular 
allotment. 

(g)  Stations  selected  for  migration  will 
be  afforded  sixty  (60)  days  from  the  date 
of  allotment  notice  becoming  final  in 


which  to  file  an  application  for  a  CP  on 
the  allotted  channel.  The  application 
should  be  filed  on  Form  301  and  must  be 
accompanied  by  the  normal  filing  fee  for 
such  application. 

(h)  After  acceptance  of  the  application 
for  filing,  the  Commission  will  then  put 
the  application  on  a  cut-off  list.  The 
application  will  then  be  subject  to 
petitions  to  deny  but  not  to  competing 
applications. 

(i)  After  grant  of  the  CP  application 
and  construction  of  the  authorized 
facilities,  the  permittee  will  then  file  a 
covering  license  application  on  FCC 
Form  302.  Licenses  for  stations  in  the 
1605-1705  kHz  band  will  be  issued  for  a 
term  that  is  concurrent  with  the  existing 
license  for  the  operation  in  the  535-1605 
kHz  band. 

(j)  One  year  after  the  initial  allotment 
plan  has  become  final  (see  (f)  above), 
those  allotments  provided  for  in  the 
initial  allotment  plan  that  have  not  been 
authorized  (or  for  which  timely 
applications  are  not  pending]  will  be 
deleted  from  the  Commission's  data 
base  and  the  Commission  will  open  a 
second  filing  window  to  allow  for 
petitions  by  existing  stations  to  migrate 
to  the  expanded  band. 

(k)  Upon  completion  of  the  second 
filing  window  for  petitions  to  migrate 
and  the  subsequent  authorization 
procedures,  the  Commission  will 
continue  to  monitor  the  migration 
process  to  assess  the  potential  for 
adding  additional  stations  to  the  band. 
As  part  of  that  assessment,  the 
Commission  will  determine  whether 
additional  allotment  windows  will  be 
utilized  or  whether  to  implement  a 
traditional  assignment  scheme  to  best 
maximize  the  remaining  available 
spectrum. 

78.  The  Report  now  examines 
ownership  limitations  and  a  transition 
period.  The  favorable  comments  that  the 
Commission  has  received  in  response  to 
the  proposals  set  forth  in  the  Notice 
reinforces  the  Commission's  initial 
conclusion  that  temporary  dual 
ownership  and  operational  flexibility 
are  essential  to  a  successful  transition  to 
the  expanded  band.  The  Commission 
therefore  finds  it  appropriate  to  adopt 
new  ownership  rules. 

n.  The  Report  adopts  the  proposal  to 
add  a  note  to  the  multiple  ownership 
rules  creating  an  exception  to  the 
duopoly  rule  that  would  permit  the 
simultaneous  ownership  and  operation 
of  an  expanded  band  and  an  existing 
band  station  with  overlapping  5  mV/m 
contours  for  a  fixed  transition  period 
initially  set  at  5  years.  After  the 
expiration  of  the  transition  period,  the 
license  for  the  existing  band  station  will 
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which  to  file  an  application  for  a  CP  on 
the  allotted  channel.  The  application 
should  be  filed  on  Form  301  and  must  be 
accompanied  by  the  normal  filing  fee  for 
such  application. 

(h)  After  acceptance  of  the  application 
for  filing,  the  Commission  will  then  put 
the  application  on  a  cut-off  list.  The 
application  will  then  be  subject  to 
petitions  to  deny  but  not  to  competing 
applications. 

(i)  After  grant  of  the  CP  application 
and  construction  of  the  authorized 
facilities,  the  permittee  will  then  file  a 
covering  license  application  on  FCC 
Form  302.  Licenses  for  stations  in  the 
1605-1705  kHz  band  will  be  issued  for  a 
term  that  is  concurrent  with  the  existing 
license  for  the  operation  in  the  535-1605 
kHz  band. 

(j)  One  year  after  the  initial  allotment 
plan  has  become  final  (see  (f)  above), 
those  allotments  provided  for  in  the 
initial  allotment  plan  that  have  not  been 
authorized  (or  for  which  timely 
applications  are  not  pending)  will  be 
deleted  from  the  Commission's  data 
base  and  the  Commission  will  open  a 
second  filing  window  to  allow  for 
petitions  by  existing  stations  to  migrate 
to  the  expanded  band. 

(k)  Upon  completion  of  the  second 
filing  window  for  petitions  to  migrate 
and  the  subsequent  authorization 
procedures,  the  Commission  will 
continue  to  monitor  the  migration 
process  to  assess  the  potential  for 
adding  additional  stations  to  the  band. 
As  part  of  that  assessment,  the 
Commission  will  determine  whether 
additional  allotment  windows  will  be 
utilized  or  whether  to  implement  a 
traditional  assignment  scheme  to  best 
maximize  the  remaining  available 
spectrum. 

78.  The  Report  now  examines 
ownership  limitations  and  a  transition 
period.  The  favorable  comments  that  the 
Commission  has  received  in  response  to 
the  proposals  set  forth  in  the  Notice 
reinforces  the  Commission's  initial 
conclusion  that  temporary  dual 
ownership  and  operational  flexibility 
are  essential  to  a  successful  transition  to 
the  expanded  band.  The  Commission 
therefore  finds  it  appropriate  to  adopt 
new  ownership  rules. 

n.  The  Report  adopts  the  proposal  to 
add  a  note  to  the  multiple  ownership 
rules  creating  an  exception  to  the 
duopoly  rule  that  would  permit  the 
simultaneous  ownership  and  operation 
of  an  expanded  band  and  an  existing 
band  station  with  overlapping  5  mV/m 
contours  for  a  fixed  transition  period 
initially  set  at  5  years.  After  the 
expiration  of  the  transition  period,  the 
Ucense  for  the  existing  band  station  will 


be  surrendered.  Considering  the 
emphasis  placed  by  commenters  on 
flexibility  regarding  this  issue,  the 
Commission  will  monitor  progress  in  the 
use  of  the  expanded  band  during  this 
period  and  grant  an  appropriate 
extension  if  factors  affecting  the  overall 
development  of  the  band  warrant  such 
action.  Thfjse  factors  would  include, 
among  others,  the  economic  viability  of 
stand-alone  expanded  stations  and  the 
penetration  of  full-band  receivers  in  the 
marketplace. 

78.  An  exception  will  also  be  made  to 
our  national  ownership  rules  allowing 
the  numerical  limit  to  be  exceeded 
during  this  transitional  phase.  The 
Commission  emphasizes,  however,  that 
following  construction  of  the  expanded 
band  station,  the  license  that  would  be 
issued  if  all  terms  of  construction  were 
to  be  met  would  be  conditioned  on  the 
eventual  surrender  of  the  existing  band 
license.  As  outlined  in  the  Notice,  during 
the  interim  the  licensee  would  be 
prohibited  from  operating  on  one  of  its 
authorized  frequencies  and  selling  its 
operation  on  the  other  frequency.  If  a 
station  is  authorized  to  move  to  the 
expanded  band,  and  the  licensee  later 
decides  to  operate  on  only  its  former 
frequency,  the  Commission  will  require 
it  to  surrender  its  expanded  band 
authorization  and  its  allotment  would  be 
deleted.  After  an  expanded  band  station 
is  licensed  to  operate  and  the  transition 
period  has  expired,  the  existing  band 
operation  will  go  silent.  Any  application 
seeking  the  frequency  of  the  former 
existing  band  operation  will  not 
"inherit "  the  previous  station's  radiation 
rights,  but  will  instead  have  to  meet  the 
standards  in  effect  at  the  time  of  the 
filing. 

79.  The  Commission  will  also  permit 
simulcasting  on  both  bands  during  the 
transition  period.  Not  allowing  for  such 
duplication  privileges  would  only  act  as 
a  disincentive  to  broadcasters 
considering  to  move  to  the  new  band.  It 
is  vital  to  employ  all  means  available  to 
encourage  broadcasters  and  listeners  to 
utilize  the  new  band.  Considering  the 
economic  ramifications  of  such  a  move, 
we  believe  that  same-service 
simulcasting  for  a  transition  period  will 
only  help  in  our  efforts  to  encourage 
development  of  the  new  service. 

80.  Finally,  the  Commission 
acknowledges  the  separately  pending 
jNotice  of  Proposed  Rule  Making  in  MM 
Docket  No.  91-140  (56  FR  26365.  June  7. 
1991)  regarding  the  possible  revision  of 
the  radio  multiple  ownership  rules.  The 
notes  that  are  being  added  to  the  current 
multiple  ownership  rules  in  order  to 
accommodate  the  new  AM  expanded 
band  will  be  adjusted,  if  necessary,  to 


reflect  any  comprehensive  changes  that 
may  be  made  to  the  rules  in  that 
proceeding. 

81.  In  this  section,  the  Commission 
has  adopted  an  appropriate  set  of  rules 
for  the  expanded  band  which  is 
intended  to  reduce  interference  in  the 
existing  band,  while  facilitating  the 
prompt  initiation  of  service  in  the  new 
broadcasting  spectrum.  In  this  way  the 
Commission  intends  to  maximize  the 
benefits  to  the  AM  service  as  a  whole, 
due  to  the  migration  process.  Of  course, 
no  improvement  can  be  realized  through 
these  actions  alone  without  the 
recognition  by  preferred  migrators  that 
such  a  move  would  be  in  their  own  best 
interests.  The  regulations  adopted  in  this 
Report  are  intended  to  achieve  that 
effect.  The  Commission  stands 
committed  to  its  objective  of  creating  a 
model  AM  service  in  the  expanded  band 
that  will  ensure  that  the  full  potential  of 
AM  broadcasting  can  be  realized. 

82.  The  Commission  now  considers 
expanded  band  technical  standards.  The 
Notice  proposed  that  the  technical 
standards  applying  to  the  existing  AM 
band  apply  generally  to  operations  in 
the  expanded  band.  These  standards 
include  minimum  antenna  efficiency  and 
ground  system  requirements,  antenna 
radiation  characteristics,  and  blanketing 
restrictions. 

83.  The  Commission  remains 
convinced  that  these  initial  proposals 
will  best  serve  the  defined  goals  and  the 
Report  therefore  adopts  them  in  toto.  By 
this  action,  the  Commission  establishes 
for  use  in  the  new  spectrum, 
fundamental  technical  operating  criteria 
that  have  been  applied  to  AM 
broadcasting  for  many  years.  Use  of 
such  criteria  links  the  existing  and 
expanded  bands  by  applying  uniform 
and  basic  station  operational 
characteristics  and  provides  a  known 
basis  for  developing  the  expanded  band 
so  as  to  achieve  a  significant  degree  of 
improvement  of  the  AM  service. 

84.  Lastly  under  the  topic  of  migration, 
the  Report  analyzes  city  coverage  for 
expanded  band  stations.  The  Notice 
proposed  that  stations  in  the  expanded 
band  be  required  to  provide  nighttime 
coverage  of  at  least  50%  of  the  principal 
community  by  the  5  mV/m  or  the 
interference-free  contour,  whichever 
value  is  greater  Nighttime  coverage 
would  be  calculated  using  the  RSS 
method  without  exclusion.  Comment 
was  also  sought  on  the  option  of 
allowing  the  50%  coverage  minimum  on 
a  temporary  basis  and  ultimately 
returning  to  the  100/80%  coverage 
standard  presently  in  effect  for  the 
existing  band. 


85.  Because  the  Commission  believes 
that  AM  improvement  will  be 
accomplished  only  if  facility  changes 
which  move  the  AM  service  in  the 
direction  of  the  adopted  models  are 
granted,  resolution  of  this  issue 
essentially  requires  the  Commission, 
when  determining  whether  to  grant  an 
application  for  migration  to  the 
expanded  band,  to  balance  the 
quahtative  improvement  of  the  AM 
service  against  the  current  minimum 
extent  of  service.  Since  signals 
propagate  somewhat  less  efficiently  at 
expanded  band  frequencies  than  in  the 
existing  band  and  close-in  sites  suitable 
for  AM  antennas  are  increasingly 
difficult  (and  expensive)  to  find,  the 
Notice  raised  the  possibility  of  relaxing 
coverage  requirements  to  facilitate  the 
relocation  of  preferred  migrators. 

86.  Regarding  those  commenters 
urging  that  more  than  50%  coverage  of 
the  city  be  required,  the  Commission 
notes  that  this  position  does  not  address 
the  desirability  of  facilitating  preferred 
migrators,  which  was  the  basis  for  the 
coverage  relaxation  proposed. 
Furthermore,  the  limitations  imposed  on 
expanded  band  facilities  (power  limits, 
poorer  propagation  at  higher 
frequencies)  may  make  it  difficult  for 
migrating  stations  to  serve  their 
communities  from  existing  sites.  The 
Commission  does  not  believe  a  50% 
coverage  requirement  results  in 
substandard  stations.  While  less 
rigorous  than  the  present  standard,  the 
50%  requirement  nonetheless  ensures  a 
signal  of  significant  quality  to  the 
community  of  license  and  the  added 
flexibility  of  a  50%  coverage  rule  allows 
the  maximum  latitude  consistent  with 
the  goals  of  community  service  for 
stations  to  locate  expanded  band 
facilities  at  cost  effective  locations 

87.  The  final  segment  of  the 
Commission's  strategy  for  rejuvenating 
the  AM  industry  is  consolidation.  In 
order  to  achieve  the  goal  of  interference 
reduction  in  the  existing  AM  band,  the 
Notice  sought  comment  on  proposed 
changes  to  the  Commission's  non- 
technical policies  and  rules  intended  to 
motivate  broadcasters  to  reduce 
interference  in  the  band.  Specifically, 
the  proposed  changes  included:  (1) 
Granting  tax  certificates  to  AM 
licensees  who  receive  monetary 
compensation  from  another  licensee  to 
surrender  a  broadcast  license  or  to 
modify  an  existing  facility  if  those  acts 
resulted  in  interference  reduction;  (2) 
relaxing  the  Commission's  multiple 
ownership  rules  to  permit  a  licensee 
significantly  reducing  interference  to  co- 
channel  or  adjacent  channel  stations  to 
own  AM  stations  whose  5  mV/m 
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contours  overlap:  and  (3)  possibly 
reimposing  an  AM-FM  program 
nonduplicafion  rule. 

88.  Regarding  voluntary  agreements, 
section  1071  of  the  Internal  Revenue 
Code.  26  U.S.C.  1071.  permits  the 
Commission  to  issue  a  tax  certiHcate  to 
the  seller  of  a  regulated  property  when 
the  sale  will  give  effect  to  a  new  or 
changed  Commission  policy  regarding 
the  ownership  or  control  of  broadcast 
stations.  A  tax  certificate  enables  the 
seller  of  the  broadcast  property  to  defer 
any  capital  gain  it  realizes  by  acquiring 
qualified  replacement  property  within 
two  years  of  the  sale  or  by  reducing  the 
basis  of  other  depreciable  property.  See 
26  U.S.C.  1033. 

89.  These  tax  certificates  involve  both 
the  Commission  and  the  Internal 
Revenue  Service  ("IRS").  The 
Commission's  responsibility  in  this 
regard  is  to  determine  whether  the  "sale 
or  exchange  of  property"  effectuates  a 
new  Commission  policy.  As  a  result  of 
this  proceeding,  the  Commission  adopts 
a  new  policy  to  discourage  ownership 
interests  in  AM  stations  causing 
interference  and  to  encourage  existing 
licensees  to  enter  into  voluntary 
agreements  to  reduce  such  interference. 
It  is  the  Commission's  view  that 
improvement  in  the  technical  quality  of 
the  AM  service  will  promote  the  public 
interest  objective  of  an  overall 
competitive  radio  broadcasting  service. 
Cf.  Telecator  Network  of  America,  58 
RR  2d  1443  (1985).  To  that  end,  the 
Commission  will  issue  tax  certificates  to 
AM  licensees  receiving  financial 
compensation  for  surrendering  their 
licenses  for  cancellation.  The  tax 
certificates  will  be  issued  upon  the 
surrendering  of  the  AM  license  for 
cancellation. 

90.  These  tax  certificates  will  only  be 
issued  in  response  to  agreements  filed 
within  three  (3)  years  of  the  effective 
date  of  this  Report.  The  Commission 
considers  such  transactions  "necessary 
and  appropriate  to  effectuate"  its  new 
policy  of  encouraging  the  reduction  of 
interference  in  the  AM  band.  The 
Commission  notes,  however,  that  the 
IRS  makes  the  ultimate  determination 
whether  the  statutory  requirement  of  a 
"sale  or  exchange  of  property"  has  been 
met.  The  Commission  further  notes  that 
a  transaction  involving  the  sale  of  a 
station  and  surrender  of  its  license  has 
traditionally  been  construed  to  involve  a 
"sale  or  exchange  of  property"  within 
the  meaning  of  section  1071.  See  Policy 
Statement  on  Issuance  of  Tax 
Certificates,  92  FCC  2d  170  (1982).  The 
Commission  thinks  a  reasonable 
argument  can  be  made  than  an 
agreement  to  surrender  a  license  in 


exchange  for  payment  can  be  viewed  as 
a  sale  or  exchange  within  the  meaning 
of  section  1071.  The  tax  certificates  will 
be  granted  by  the  Commission  in  the 
circumstances  described  above,  subject 
to  IRS  approval  regarding  the  "sale  or 
exchange  of  property"  determination. 

91.  The  Notice  also  proposed  issuing 
tax  certificates  to  those  licensees  that 
modify  their  facilities  to  reduce 
interference.  While  the  Commission 
continues  to  encourage  such  voluntary 
agreements,  it  believes  the  issuance  of 
tax  certificates  in  such  situations  to  be 
legally  problematic  as  regards  the 
statutory  requirement  of  a  "sale  or 
exchange."  The  Commission  will, 
therefore,  limit  the  issuance  of  tax 
certificates  to  situations  involving  a 
surrender  of  a  license. 

92.  The  Report  next  discusses  the 
common  ownership  aspect  of 
consolidation.  In  order  to  facilitate 
reduction  of  interference  in  the  existing 
AM  band,  the  Notice  proposed  to  waive 
§  73.3555(a)(1)  of  the  Commission's 
rules — the  AM  duopoly  or  contour 
overlap  rule — on  a  case-by-case  basis, 
to  permit  common  ownership  of  two 
commercial  AM  stations  with 
overlapping  5  mV/m  contours  if  an 
applicant  showed  that  a  significant 
reduction  in  interference  to  adjacent  or 
co-channel  stations  would  accompany 
that  common  ownership.  Simultaneous 
broadcasting  of  the  same  program  on 
both  stations  would  be  permitted  if  the 
stations  served  substantially  different 
markets  or  communities.  In  order  to 
ensure  that  the  promised  interference 
reduction  would  result  from  the  joint 
ownership,  the  Notice  proposed  to 
require  applicants  to  submit,  along  with 
their  waiver  requests,  contingent 
applications  for  the  major  or  minor 
facilities  change  needed  to  achieve  the 
necessary  interference  reduction. 

93.  After  careful  review  of  the 
comments,  the  Commission  adopts  the 
proposal  made  in  the  Notice  limiting 
grant  or  waiver  requests  to  those 
situations  that  result  in  interference 
reduction  to  co-channel  or  adjacent 
channel  stations.  In  making  our  waiver 
decisions,  however,  the  Commission  will 
remain  mindful  of  viewpoint  diversity 
and  market  concentration  and  will 
consider  these  factors  in  conjunction 
with  what  will  be  accomplished  by  an 
interference  reduction  proposal.  "The 
Commission  will  require  to  be  filed, 
along  with  waiver  requests,  contingent 
applications  for  major  or  minor  facilities 
changes  demonstrating  the  nature  of  the 
interference  reduction  to  be 
accomplished.  In  view  of  the  potentially 
wide  range  of  factual  circumstances  in 
which  beneficial  interference  reduction 


may  occur,  the  Commission  declines  to 
adopt  a  benchmark  which  a  proposal 
must  meet  to  be  considered  as  one 
resulting  in  "significant"  interference 
reduction.  However,  the  Commission 
will  be  guided  by  factors  such  as  those 
enunciated  in  our  migration  selection 
processes  in  determining  whether  a 
reduction  is  "significant."  Simulcasting 
on  these  commonly  owned  stations  will 
be  permitted  if  the  stations  serve 
substantially  different  markets  or 
communities. 

94.  Because  the  radio  multiple 
ownership  rules  may  be  modified 
pursuant  to  pending  decisions 
developing  from  the  above-cited  Notice 
of  Proposed  Rule  Making  in  MM  Docket 
No.  91-140,  the  Commission 
acknowledges  that  a  future  rule  revision 
may  allow  for  commonly  owned  AM 
stations  without  any  demonstration  of 
interference  reduction.  At  this  juncture, 
however,  the  Commission's  goal  is  to 
improve  the  overall  state  of  the  AM 
service  and  to  offer  incentives  to  aid  in 
attaining  this  goal  within  the  parameters 
of  this  rule  making.  Any  adjustment  or 
expansion  to  the  limited  multiple 
ownership  rule  changes  in  this 
proceeding  will  be  coordinated  with  any 
overall  future  changes  that  may  be 
implemented  with  regard  to  these  rules. 

95.  The  last  area  of  concern  in  the 
consolidation  portion  of  the  Report 
pertains  to  the  Commission's  AM-FM 
programming  nonduplication  rule.  The 
Notice  sought  comments  on  issues 
relating  to  whether  the  Commission 
should  impose  limits  on  AM-FM 
duplication.  The  Commission  generally 
believes  that  encouraging  separate 
programming  by  AM-FM  combinations 
would  effectively  serve  both  the  goals  of 
promoting  diversity  and  that  of  reducing 
interference  and  congestion  in  the  AM 
service.  However,  because  of  the 
likelihood  of  substantially  changed 
circumstances  in  the  AM  band,  the 
Commission  finds  that  such  limits  would 
currently  be  premature.  Thus  the  Report 
does  not  adopt  such  restrictions.  The 
Commission  will  revisit  this  issue  at  the 
end  of  three  years  to  determine  whether, 
informed  by  a  more  certain  knowledge 
of  the  direction  of  the  AM  service, 
program  duplication  limitations  are 
advisable. 

96.  In  summary,  the  changes  in  the 
non-technical  areas  of  the  Commission's 
rules  and  policies  adopted  in  this  report 
will  serve  to  enhance  the  existing  AM 
service  through  the  achievement  of 
overall  interference  reduction  in  the 
band.  Likewise,  the  Commission's 
decision  to  revisit  the  issue  of  imposing 
a  program  nonduplication  requirement 
in  three  years  will  enable  the 
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may  occur,  the  Commission  declines  to 
adopt  a  benchmark  which  a  proposal 
must  meet  to  be  considered  as  one 
resulting  in  "significant"  interference 
reduction.  However,  the  Commission 
will  be  guided  by  factors  such  as  those 
enunciated  in  our  migration  selection 
processes  in  determining  whether  a 
reduction  is  "significant."  Simulcasting 
on  these  commonly  owned  stations  will 
be  permitted  if  the  stations  serve 
substantially  different  markets  or 
communities. 

94.  Because  the  radio  multiple 
ownership  rules  may  be  modified 
pursuant  to  pending  decisions 
developing  from  the  above-cited  Notice 
of  Proposed  Rule  Making  in  MM  Docket 
No.  91-140,  the  Commission 
acknowledges  that  a  future  rule  revision 
may  allow  for  commonly  owned  AM 
stations  without  any  demonstration  of 
interference  reduction.  At  this  juncture, 
however,  the  Commission's  goal  is  to 
improve  the  overall  state  of  the  AM 
service  and  to  offer  incentives  to  aid  in 
attaining  this  goal  within  the  parameters 
of  this  rule  making.  Any  adjustment  or 
expansion  to  the  limited  multiple 
ownership  rule  changes  in  this 
proceeding  will  be  coordinated  with  any 
overall  future  changes  that  may  be 
implemented  with  regard  to  these  rules. 

95.  The  last  area  of  concern  in  the 
consolidation  portion  of  the  Report 
pertains  to  the  Commission's  AM-FM 
programming  nonduplication  rule.  The 
Notice  sought  comments  on  issues 
relating  to  whether  the  Commission 
should  impose  limits  on  AM-FM 
duplication.  The  Commission  generally 
believes  that  encouraging  separate 
programming  by  AM-FM  combinations 
would  effectively  serve  both  the  goals  of 
promoting  diversity  and  that  of  reducing 
interference  and  congestion  in  the  AM 
service.  However,  because  of  the 
likelihood  of  substantially  changed 
circumstances  in  the  AM  band,  the 
Commission  finds  that  such  limits  would 
currently  be  premature.  Thus  the  Report 
does  not  adopt  such  restrictions.  The 
Commission  will  revisit  this  issue  at  the 
end  of  three  years  to  determine  whether, 
informed  by  a  more  certain  knowledge 
of  the  direction  of  the  AM  service, 
program  duplication  limitations  are 
advisable. 

96.  In  summary,  the  changes  in  the 
non-technical  areas  of  the  Commission's 
rules  and  policies  adopted  in  this  report 
will  serve  to  enhance  the  existing  AM 
service  through  the  achievement  of 
overall  interference  reduction  in  the 
band.  Likewise,  the  Commission's 
decision  to  revisit  the  issue  of  imposing 
a  program  nonduplication  requirement 
in  three  years  will  enable  the 
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(k)mmission  to  assess  the  impact  of 
today's  decisions  on  the  AM  service  and 
I  elter  evaluate  the  need  for  program 
auplication  limits.  Moreover,  adoption 
of  changes  such  as  the  encouragement 
of  voluntary  arrangements  to  reduce 
interference  through  the  issuance  of  tax 
certificates  and  the  relaxation  of  the 
multiple  ownership  rules  for  those  vyho 
can  demonstrate  significant  reduction  of 
interference  to  other  AM  stations,  will 
help  reshape'  the  service  and  foster  long- 
term  benefits  so  that  it  can  reach  its 
maximum  potential. 

97.  The  Notice  next  proposed  that 
both  Model  I  and  Model  II  stations 
utilize  stereo  modulation  and  sought 
comment  as  to  what  decisions  regarding 
stereo  would  be  useful  in  this 
proceeding.  Those  commenters  who 
opposed  a  mandatory  AM  stereo 
requirement  have  convinced  the 
Commission  that  the  provision  of  AM 
stereo  in  the  existing  band  should 
remain  a  voluntary  decision.  Arguments 
of  economic  hardship  are  very 
persuasive  for  stations  remaining  in  the 
existing  band,  since  many  of  these 
stations  are  already  in  precarious 
financial  situations  and  cannot  afford 
the  cost  of  converting  their  facilities  to 
stereo  operation. 

98.  However,  in  the  case  of  AM 
stations  that  are  migrating  to  the 
expanded  band,  the  Commission 
believes  that  there  is  a  compelling 
reason  to  provide  an  incentive  for  the 
use  of  AM  stereo.  The  Commission 
considers  AM  stereo  a  valuable  asset. 
Failure  to  encourage  use  of  AM  stereo 
would  send  a  signal  to  receiver 
manufacturers  and  the  public  that  the 
Commission  is  less  than  completely 
committed  to  the  provision  of  a  fully 
competitive  service  in  the  expanded 
band.  Additionally,  AM  stereo 
operations  in  the  expanded  band  would 
provide  receiver  manufacturers  with  an 
added  incentive  to  produce  receivers 
capable  of  stereo  reception  for  the  entire 
AM  band.  Accordingly,  while  the 
Commission  encourages  stereo 
operation  in  the  existing  band,  it  will 
provide  a  specific  preference  for  stereo 
proponents  in  the  expanded  band.  The 
incremental  expense  associated  with  the 
provision  of  AM  stereo  in  a  new  facility 
is  typically  less  than  the  cost  of 
converting  an  old  facility,  and 
represents  only  a  small  percentage  of 
the  total  cost  of  building  a  new  AM 
station. 

99.  To  encourage  migrating  stations  to 
acquire  the  advanced  technology 
associated  with  AM  stereo  at  the  start, 
migration  preferences  will  be  offered  for 
those  existing  band  stations  which, 
when  filing  petitions  for  expanded  band 


allotments,  express  their  commitment  to 
use  of  AM  stereo  for  their  proposed 
expanded  band  operation.  Under  this 
approach  the  Commission  will  favor  a 
migrator  who  proposes  stereo  over  one 
who  does  not.  where  the  difference  in 
their  improvement  factors  is  not 
sufficient  to  outweigh  the  benefits  of 
stereo  operation. 

IQO.  The  stereo  preference  will  be 
applied  in  this  manner.  As  explained 
above,  petitions  for  allotments  of 
expanded  band  channels  submitted  by 
existing  stations  will  be  arranged  in 
each  priority  group  in  order  of  the 
improvement  factor  calculated  for  each 
petitioner.  Allotments  will  be  made  one- 
by-one  beginning  with  the  highest 
improvement  factor.  During  this  process, 
the  Commission  may  find  that  an 
allotment  under  consideration 
(candidate  allotment]  is  mutually 
exclusive  with  one  or  more  previously 
selected  allotments  (established 
allotments)  and  cannot  be 
accommodated  in  the  expanded  band. 
The  Commission  will  substitute  the 
candidate  allotment  for  a  previously 
established  allotment  provided  all  of  the 
following  conditions  are  met: 

(1)  The  petitioner  for  the  candidate 
allotment  has  made  a  written 
commitment  to  the  use  of  AM  stereo  and 
the  petitioner  for  the  established 
allotment  has  not: 

(2)  The,  difference  between  the 
improvement  factors  associated  with  the 
candidate  and  established  allotments 
does  not  exceed  10%  of  the  improvement 
factor  of  the  candidate  allotment; 

(3)  The  substitution  will  not  require 
the  displacement  of  more  than  one 
established  allotment:  and 

(4)  Both  the  candidate  allotment  and 
the  established  allotment  are  within  the 
same  priority  group  [e.g.,  fulltime 
stations). 

101.  The  Report  next  decides  not  to 
provide  any  specific  allocation  of  an 
expanded  band  frequency  for  Travelers 
Information  Stations  (TIS)  on  a  primary 
basis.  However,  the  support  for  TIS 
operation  on  a  secondary  basis 
throughout  the  AM  band"  (535-1705  kHz) 
appears  substantial.  The  great  number 
of  frequencies  on  which  TIS  assignment 
would  be  possible  would  more  than 
offset  the  loss,  in  a  few  areas,  of  the 
frequency  1610  kHz.' 

102.  Multiple  channel  assignment 
flexibility  for  TIS  offers  possibilities  of 
locating  TIS  where  it  can  function 
optimally,  with  the  option  of  selecting  a 
frequency  with  a  recognized  absence  of 


'  See  i  90.242  of  the  rules  in  connection  with  the 
allotment  plan  to  be  developed  in  order  to 
determine  the  continued  usability  of  1610  kHz  in 
any  given  area. 


interference  from  broadcast  stations,  or 
even  to  provide  multiple  channel 
coverage  for  a  given  area.  Therefore,  the 
Commission  amends  §  90.242  of  its  rules 
to  permit  the  authorization  of  TIS,  on  a 
secondary  basis,  on  an  assignable 
frequency  in  the  AM  band.  Since  TIS 
operation  is  secondary  to  AM  broadcast 
station  operation,  TIS  applicants  must 
protect  broadcast  assignments  in  the 
535-1605  kHz  band  and  allotments  in  the 
1605-1705  kHz  band.  Additionally, 
changes  will  be  made  to  part  2,  Table  of 
Frequency  Allocations,  §  2.106  of  the 
rules. 

103.  The  Commission  also  concludes 
that  no  change  should  be  made  in  the 
current  showings  required  of  TIS 
applicants.  While  sympathetic  to  the 
requests  of  TIS  interests  to  augment  TIS 
service  to  some  extent,  the  Commission 
finds  that  the  current  record  lacks  the 
technical  specifics  necessary  for  such  an 
action.  In  addition,  the  Notice  did  not 
contemplate  any  changes  and 
consideration  of  such  changes  is  beyond 
the  scope  of  this  proceeding.  The  next 
several  years  should  be  a  period  in 
which  significant  changes  are  made  in 
many  AM  stations'  facilities.  The 
Commission  does  not  believe  that  such 
a  dynamic  operating  environment  is  one 
which  is  conducive  to  the  development 
of  enhanced  technical  standards  for  TIS 
The  resolution  of  any  unique  difficultifcu 
associated  with  the  installation  of  a 
particular  TIS  can  be  handled  on  a 
waiver  basis.  The  Report  determines 
that  the  recommendation  that  TIS 
operation  be  permitted  in  the  FM  band 
is  also  outside  the  scope  of  this 
proceeding. 

104.  Finally,  the  Commission  turns  to 
the  issue  of  whether  receiver 
manufacturers  should  be  encouraged  to 
modify  their  designs  for  AM  radios,  arid, 
if  so,  what  form  that  encouragement 
should  take.  The  Notice  proposed  to 
establish  criteria  for  a  "single 
hypothetical  model"  AM  receiver 
possessing  "desirable  and  yet  affordable 
performance  attributes"  to  be  used  as  a 
"reference"  model  to  induce 
manufacturers  to  "make  significant 
improvements  in  the  performance  of  AM 
tuners."  The  NRSC  draft 
recommendations  were  proposed  as  the 
basis  for  this  model. 

105.  After  a  review  of  the  evidence 
established  in  this  proceeding,  the 
Commission  elects  to  proceed  with  the 
proposal  as  outlined  in  the  Notice  to  use 
the  recommendations  of  the  NRSC  in  the 
spectrum  planning  assumptions.  As 
stated  in  the  Notice,  the  Commission 
intends  to  treat  them  as 
recommendations  to  the  receiver  ' 
industry,  not  requirements.  In  a  related 


64S54      Federal  Rcgirter  /  Vol.  56.  No.  239  /  Thursday.  December  12,  1991  /  Rules  and  Regulations 


action,  the  Commission  encouraged  AM 
stations  to  implement  NRSC-1  audio 
pre-emphasis  in  addition  to  requiring 
them  to  comply  with  NRSC-2,  which 
sets  the  standard  for  the  transmitted 
AM  signal  envelope.  A  logical  follow-up 
to  that  effort  would  appear  to  be  the 
adoption  by  the  receiver  manufacturers 
of  the  NRSC-3  receiver  specifications, 
which  match  receiver  bandwidth 
characteristics  to  those  set  for 
transmitters.  The  Commission  will  at 
appropriate  intervals  publish  a  list  of 
those  receivers  that  meet  the  NRSC-3 
standard  or  which  are  comparable  so 
that  consumers  can  make  an  informed 
choice  when  purchasing  AM  radios. 

106.  Although  advocated  by  a  number 
of  commenters,  the  Commission  is  not 
including  in  the  receiver  model  any 
specifications  with  respect  to 
stereophonic  reception.  The  two  most 
frequently  suggested  specifications  were 
that:  (1)  Any  receiver  capable  of  FM 
stereophonic  reception  should  also  be 
capable  of  AM  stereophonic  reception, 
and  (2)  all  AM  stereophonic  receivers 
should  be  capable  of  receiving  and 
decoding  l}oth  the  Motorola  and  the 
Kahn  stereophonic  transmission 
systems.  A  consumer  who  chooses  to 
listen  to  musical  programming  on  FM 
and  news  programming  on  AM  should 
not  be  forced  to  purchase  a  stereophonic 
AM  receiver.  Therefore,  the  Report  does 
not  mandate  that  AM-FM  receivers 
capable  of  receiving  FM  stereo  signals 
must  also  be  capable  of  receiving  AM 
stereo  signals.  Nevertheless,  receiver 
manufacturers  are  encouraged  to 
include  AM  stereo  reception  capability 
with  NRSC-3  performance 
characteristics  in  their  receivers. 

107.  The  Notice  included  proposed 
rules  related  to  the  specific  issues 
addressed  in  this  proceeding  as  well  as 
a  general  revision  of  the  existing  AM 
rules.  Most  comments  echoed  the 
Commission's  position  that  the  proposed 
revisions  were  indeed  valuable  and 
necessary  from  the  standpoint  of 
administrative  accuracy. 

108.  A  specific  rule  change  proposed 
in  the  Notice  addressed  the  lack  of 
specific  direction  contained  within 

§  73.152  regarding  the  filing  of 
directional  antenna  pattern 
augmentation  applications.  The 
proposed  language  would  clearly 
enunciate  the  instructions  that  had  been 
longstanding  Commission  staff  policy. 
The  rule  would  not  include  procedures 
which  would  promote  efficient  use  of 
AM  spectrum  and,  with  the  aid  of  these 
instructions,  eliminate  numerous 
amendments  to  applications  which  are 
routinely  found  to  be  not  in  compliance 
with  policy.  Additionally,  the 


Commission  concludes,  based  on  the 
majority  of  the  comments,  that 
directional  pattern  augmentation  should 
be  available  to  stations  in  the  expanded 
band  for  those  operations  in  need  of  this 
procedure  where  the  maximum 
allowable  radiation  is  not  exceeded. 
Stations  would  need  to  consider  using 
this  process  within  the  context  of 
maintaining  a  radiation  equivalence 
toward  other  allotments  or  areas  of 
protection  where  the  value  of  the 
radiated  fields  do  not  approach  the 
maximum  allowable  limits. 

109.  On  March  29, 1990,  we  released 
an  Order  that  curtailed  the  filing  of  most 
applications  for  new  or  changed  AM 
facilities.  The  Commission  believes  this 
restriction  upon  the  filing  of  applications 
of  new  and  changed  AM  facilities  is  no 
longer  necessary  and  it  will  be  removed 
as  a  seventy  (70}  days  from  the  date  of 
the  adoption  of  this  Report. 

110.  In  the  Notice  the  Commission 
stated  its  desire  to  minimize  the  use  of 
directional  antennas  in  the  expanded 
band.  In  the  relatively  few  instances 
that  simple  directional  antennas  would 
be  utilized,  the  Notice  proposed 
significantly  less  burdensome 
requirements  for  measurement  data  for 
demonstrating  pattern  radiation 
compliance  by  removing  the 
measurements  required  by  S  73.151 
(a)(l)(ii)  and  (a){l)(iii).  The  Report 
concludes  that  for  simple  directional 
antennas  systems  in  the  expanded  band 
(those  utilizing  two  towers),  the 
Commission  will  require  measured 
radials  only  in  the  directions  for  which 
the  proposed  allotment  is  short-spaced 
with  another  co-channel  or  adjacent 
channel  allotment.  This  action  will 
ensure  that  equivalent  protection  is 
provided  to  all  expanded  band  facilities. 
The  Commission  further  finds  that  in  the 
isolated  instances  where  a  directional 
antenna  system  of  more  than  two 
towers  is  used  in  the  expanded  band, 
full  proof-of-performance  requirements 
will  apply. 

111.  Finally,  a  number  of  changes  are 
made  to  part  2,  Table  of  Frequency 
Allocations,  S  2.106  of  the  rules,  in 
addition  to  those  described  in  the 
section  on  the  Travelers  Information 
Service,  to  implement  the  AM  band 
expansion  and  to  modify  the  conditions 
for  non-broadcast  use  of  the  band  1605- 
1705  kHz.  These  changes  were  proposed 
in  the  Notice  and  no  comments  were 
received  on  these  subjects.  In  general, 
they  reflect  the  Commission's  decision 
to  use  that  band  for  broadcast  operation 
while  continuing  to  permit  operation  of 
existing  non-broadcast  station,  provided 
interference  is  not  caused  to  broadcast 
stations. 


112.  In  summary,  in  this  Report  and 
Order  the  Commission  has  taken  a 
number  of  major  steps  to  improve 
technical  standards  and  thus  to  reduce 
the  level  interference  in  the  existing 
band,  to  encourage  certain  existing 
licensees  to  move  into  the  expanded 
portion  of  the  AM  band,  and  to 
consolidate  existing  broadcasting 
facilities  in  order  to  further  reduce 
congestion  and  interference  in  the 
existing  band.  The  Commission  has 
taken  these  steps  in  order  to  slow  or 
reverse  the  trends  in  this  band  towards 
rising  congestion  and  interference  and 
declining  listening  audiences.  While 
aware  that  the  actions  of  broadcasters 
and  listeners  will  ultimately  determine 
the  future  direction  of  AM  radio,  the 
Commission  believes  that  the  changes 
made  in  this  Report  will  allow 
broadcasters  to  make  changes  that  may 
greatly  enhance  their  competitive 
position  relative  to  other  audio  outlets. 

Administrative  Matters 

113.  Because  the  Commission  is  now 
issuing  this  Report  and  Order  and 
closing  this  docket,  it  will  also  lift  the 
freeze  on  AM  applications  on  the 
effective  date  of  this  Report  and  Order. 
The  Commission  will  begin  accepting 
applications  for  modifications  of 
existing  AM  stations  and  applications 
for  new  AM  stations  in  the  existing  AM 
band.  Such  applications  will  be  required 
to  comply  with  the  new  technical 
standards  that  are  adopted  today. 
Applications  currently  on  file  that  have 
been  "cut-off*  will  not  be  required  to 
amend.  All  others  will  be  given  sixty 
(60)  days  from  the  effective  date  of  this 
Report  and  Order  to  file  amendments  to 
satisfy  the  requirements  of  the  revised 
rules. 

114.  In  Appendix  D  of  the  full  Report, 
the  Commission  describes  an  example 
allotment  plan  for  the  expanded  band 
that  conforms  to  our  new  technical 
requirements.  At  a  date  to  be  specified 
in  the  future,  the  Commission  will 
announce  a  filing  window  during  which 
existing  licensees  will  be  allowed  to  file 
petitions  to  operate  a  station  in  the 
expanded  band.  Such  petitioners  will  be 
required  to  comply  with  all  relevant 
technical  rules. 

115.  The  Report  and  Order  in  MM 
Docket  No.  89-46  adopted  significant 
revisions  to  the  rules  and  policies 
concerning  interference  reduction 
agreements,  elimination  of  the 
"grandfathering"  of  deleted  AM 
facilities,  contingent  applications.  local 
service  floor,  and  competing 
applications.  The  Report  and  Order  in 
MM  Docket  No.  88-508  adopted  changes 
to  the  Rules  for  calculating  skywave 


December  12,  1991  /  Rules  and  Regulations 


I,  based  on  the 
nts.  that 

[mentation  should 
s  in  the  expanded 
3ns  in  need  of  this 
laximum 
not  exceeded. 
I  consider  using 
context  of 
1  equivalence 
ts  or  areas  of 
alue  of  the 
ipproach  the 
[nits. 

190,  we  released 
I  the  filing  of  most 
r  changed  AM 
sion  believes  this 
ng  of  applications 
M  facilities  is  no 
I  will  be  removed 
from  the  date  of 
port. 

!  Commission 
imize  the  use  of 
1  the  expanded 
few  instances 
antennas  would 
proposed 
insome 

arement  data  for 
radiation 
ig  the 

1  by  S  73.151 
The  Report 
)le  directional 
e  expanded  band 
^ers),  the 
re  measured 
ctions  for  which 
:  is  short-spaced 
el  or  adjacent 
i  action  will 
protection  is 
ed  band  facilities. 
>r  finds  that  in  the 
re  a  directional 
e  than  two 
cpanded  band, 
ce  requirements 

!r  of  changes  are 
if  Frequency 
the  rules,  in 
ibed  in  the 
'°s  Information 
he  AM  band 
fy  the  conditions 
jf  the  band  1605- 
es  were  proposed 
imments  were 
!cts.  In  general, 
ssion's  decision 
)adcast  operation 
Tnit  operation  of 
station,  provided 
led  to  broadcast 


112.  In  summary,  in  this  Report  and 
Order  the  Commission  has  taken  a 
number  of  major  steps  to  improve 
technical  standards  and  thus  to  reduce 
the  level  interference  in  the  existing 
band,  to  encourage  certain  existing 
licensees  to  move  into  the  expanded 
portion  of  the  AM  band,  and  to 
consolidate  existing  broadcasting 
facilities  in  order  to  further  reduce 
congestion  and  interference  in  the 
existing  band.  The  Commission  has 
taken  these  steps  in  order  to  slow  or 
reverse  the  trends  in  this  band  towards 
rising  congestion  and  interference  and 
declining  listening  audiences.  While 
aware  that  the  actions  of  broadcasters 
and  listeners  will  ultimately  determine 
the  future  direction  of  AM  radio,  the 
Commission  believes  that  the  changes 
made  in  this  Report  will  allow 
broadcasters  to  make  changes  that  may 
greatly  enhance  their  competitive 
position  relative  to  other  audio  outlets. 

Administrative  Matters 

113.  Because  the  Commission  is  now 
issuing  this  Report  and  Order  and 
closing  this  docket,  it  will  also  lift  the 
freeze  on  AM  applications  on  the 
effective  date  of  this  Report  and  Order. 
The  Commission  will  begin  accepting 
applications  for  modifications  of 
existing  AM  stations  and  applications 
for  new  AM  stations  in  the  existing  AM 
band.  Such  applications  will  be  required 
to  comply  with  the  new  technical 
standards  that  are  adopted  today. 
Applications  currently  on  Ble  that  have 
been  "cut-off*  will  not  be  required  to 
amend.  All  others  will  be  given  sixty 
(60)  days  from  the  effective  date  of  this 
Report  and  Order  to  file  amendments  to 
satisfy  the  requirements  of  the  revised 
rules. 

114.  In  Appendix  D  of  the  full  Report, 
the  Commission  describes  an  example 
allotment  plan  for  the  expanded  band 
that  conforms  to  our  new  technical 
requirements.  At  a  date  to  be  specified 
in  the  future,  the  Commission  will 
announce  a  filing  window  during  which 
existing  licensees  will  be  allowed  to  Hie 
petitions  to  operate  a  station  in  the 
expanded  band.  Such  petitioners  will  be 
required  to  comply  with  all  relevant 
technical  rules. 

115.  The  Report  and  Order  in  MM 
Docket  No.  89-46  adopted  significant 
revisions  to  the  rules  and  policies 
concerning  interference  reduction 
agreements,  elimination  of  the 
"grandfathering"  of  deleted  AM 
facilities,  contingent  applications,  local 
service  floor,  and  competing 
applications.  The  Report  and  Order  in 
M.M  Docket  No.  88-508  adopted  changes 
to  the  Rules  for  calculating  skywave 


leld  strength  utilizing  a  new,  more 
ccurate  skywave  propagation  model 
hat  better  depicts  nighttime  skywave 
ervice  and  interference  on  all  channels. 
n  the  Report  and  Order  in  MM  Docket 
o.  88-510,  the  Commission  substituted 
new  groundwave  propagation  curves  for 
the  current  curves  which  allows  better 
rediction  of  groundwave  service  and 
nterference.  In  those  actions,  the 
ommission  specifically  stated  that  the 
ffective  date  of  the  revisions  would  be 
established  in  this  proceeding. 
Accordingly,  the  appropriate  language  is 
included  in  this  Report  and  Order,  and 
as  stated  in  the  Federal  Register  notices 
of  all  throe  decisions,  the  revised  rules 
are  included  in  the  amended  text  of  this 
action. 

Final  Regulatory  Flexibility  Analysis 
Statement 

116.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  this  decision  will  have  a 
significant  impact  on  a  substantial 
number  of  entities  by  enacting  rules  and 
policies  intended  to  augment  the 
increasingly  declining  role  of  AM  radio 
in  the  competitive  marketplace.  The  goal 
of  this  proceeding  is  to  facilitate  an 
overall  improvement  and  revitalization 
of  AM  broadcast  service.  Thus,  small 
businesses  associated  with  AM  radio 
will  be  effected  beneficially,  both  short 
term  and  long  term,  by  the  action  taken 
in  this  Report  and  Order. 

117.  It  is  again  important  to  note  that 
in  reaching  the  decisions  made  in  this 
Report  and  Order,  the  focus  has  indeed 
been  on  those  measures  that  will  attain 
the  objective  of  .AM  ser\ice  restoration, 
rather  than  on  measures  that  might  more 


directly  benefit  one  or  more  segments  of 
the  industry  itself.  Therefore,  those 
whose  interests  have  not  been  fully 
realized  by  these  actions  should  note 
that  the  Commission  has  attempted  to 
balance  their  individual  perspectives 
and  needs  with  the  ultimate  goal  of 
promoting  the  revitalization  of  the  AM 
broadcast  service  as  a  whole.  However, 
the  overall  view  of  this  proceeding  is 
that  this  revitalization  of  the  AM  band 
outweighs  any  particular  broadcaster's 
individual  perceived  needs  or  desires. 
The  complete  text  of  this  Final 
Regulatory  Flexibility  Analysis  may  be 
found  in  the  full  text  of  this  Report  and 
Order. 

Ordering  Clauses 

118.  Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  and  303,  47  CFR 
parts  2,  73,  and  90  are  amended  as  set 
forth  below,  the  effective  date  is 
contingent  upon  approval  by  OMB;  a 
Notice  announcing  the  specific  effective 
date  will  be  placed  in  the  Federal 
Register  when  it  becomes  available. 

119.  It  is  further  ordered  that  the 
freeze  currently  in  effect  on  AM 
broadcast  station  applications  is  lifted, 
the  effective  date  of  its  removal  is 
contingent  upon  approval  by  OMB,  and 
also  upon  OMB  approval  of  revised  FCC 
application  Forms  301  and  302;  a  Notice 
announcing  the  specific  effective  date 
will  be  placed  in  the  Federal  Register 
when  it  becomes  available. 

120.  It  is  further  ordered,  that  the 
amendments  to  Part  73  of  the 
Commission's  Rules  adopted  April  12, 


1990,  in  MM  DockeU  No.  88-508,  88-510, 
and  89-46,  are  effective  contingent  upon 
approval  by  OMB;  a  Notice  will  be 
placed  in  the  Federal  Register 
announcing  the  specific  effective  date 
when  it  becomes  available. 

121.  //  is  further  ordered,  that  the 
petition  for  rule  making  filed  May  25, 
1989  by  Earl  ].  Weinreb  is  denied. 

122.  It  is  further  ordered  that  MM 
Docket  No.  87-267  is  terminated. 

List  of  Subjects 

47  CFR  parts  2  and  90 

Radio. 

47  CFR  Part  73  ^ 

Radio  broadcasting. 
Federal  Communications  Commission. 
WilUam  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Part  2  of  title  47  of  the  CFR  is 
amended  as  follows: 

PART  2->{ AMENDED) 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154  and  303 

2.  Section  S  2.106  is  amended  by 
revising  the  535-1605  kHz  band,  by 
adding  US321,  by  revising  footnotes 
US221,  US238,  US299,  NG128  and  480 
(International  footnotes)  and  by 
removing  footnote  US237  as  follows: 

§  2.106    Tat>lc  of  frequency  aliocetions. 


United  States  Table 

FCC  Use  Oesignaton 

Government 

Noivflovemment 

Rule  Part(s)                                             Special-Use  Frequencies 
(6)                                                                        (7) 

Allocation  kHi 
(4) 

Allocation  kHz 
(5) 

• 

535-1705 

480  US238,  US299.  US321 

•                                                                   • 

535-1705  BROADCASTING 

.                                «                                •                                • 

.  RADIO  BROADCASTING  (AM)  (73).  Alaska  Fixed    535-1705  kHz:  Travelers  Information. 

480     US238,     US299,     US321, 

NG128. 

(80).  Auxiliary  Broadcasting  (74).  Private  Land 
Mobile  (90). 

US221  In  the  525-535  kHz  band,  the  mobile 
service  is  limited  to  distribution  of  public 
service  information  from  Travelers 
Information  Stations  operating  on  530  kHz. 

*         *         *         *         * 

US238  The  1605-1705  kHz  band  is  allocated 
to  the  radiolocation  service  on  a  secondary 
basis. 


US299  The  1615-1705  kHz  band  in  Alaska 
is  also  allocated  to  the  maritime  mobile 
services  and  the  Alaska  fixed  service  on  a 
secondary  basis  lo  Region  2  broadcast 
operations. 
*         «         •         *         * 

US321  The  535-1705  kHz  band  is  also 
allocated  to  the  mobile  service  on  a 
secondary  l>asis  for  the  distribution  of  public 
service  information  from  Travelers 


Information  Stations  operating  on  10  kHz 
spaced  channels  from  540  lo  1700  kHz. 

•  •  *         •         • 

NG128  In  the  535-1705  kHz  band.  AM 
broadcast  licensees  or  permittees  may  use 
their  AM  carrier  on  a  secondary  basis  lo 
transmit  signals  intended  for  both  broadcast 
and  non-broadcast  purposes.  In  the  88-108 
MHz  band.  FM  broadcast  licensees  or 
permittees  are  permitted  to  use  subcarriers 
on  a  secondary  basis  to  transmit  signals 
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intended  for  both  broadcast  and  non- 
broadcast  purposes.  In  the  54-72,  76-88. 174- 
216  and  740-890  MHz  bands,  TV  broadcast 
licensees  or  permittees  are  permitted  to  use 
subcarriers  on  a  secondary  basis  for  both 
broadcast  and  non-broadcast  purposes. 
*         *         *         *         • 

480  In  Region  2.  the  use  of  the  1605-1705 
kHz  band  by  stations  of  the  broadcasting 
service  is  subject  to  the  Plan  established  by 
the  Regional  Administrative  Radio 
Conference  (Rio  de  laneiro.  1988). 

In  Region  2,  in  the  1625-1705  kHz  band,  the 
relationship  between  the  broadcasting,  Tixed 
and  mobile  services  is  shown  in  No.  419, 
However,  the  examination  of  frequency 
assignments  to  stations  of  the  fixed  and 
mobile  services  in  the  1625-1705  kHz  band 
under  No.  1241  shall  take  account  of  the 
allotments  appearing  in  the  plan  established 
by  the  Regional  Administrative  Radio 
Conference  (Rio  de  Janeiro.  1988). 
***** 

Part  73  of  title  47  of  the  CFR  is 
amended  as  follows: 

PART  73— (AMENDED] 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

4.  Section  73.14  is  amended  by 
removing  the  Note  following  the 
definition  of  AM  broadcast  channel,  by 
removing  the  definitions  of  Dominant 
station  and  Secondary  AM  station,  by 
revising  the  definitions  of  AM  broadcast 
band,  AM  broadcast  channel,  AM 
broadcast  station,  Main  channel. 
Maximum  percentage  of  modulation  and 
Stereophonic  channel,  and  by  adding 
definitions  of  Model  I  and  Model  II 
facilities,  to  read  as  follows: 

§  73. 1 4    AM  broadcast  definitions. 

AM  broadcast  band.  The  band  of 
frequencies  extending  from  535  to  1705 
kHz. 

AM  broadcast  channel.  The  band  of 
frequencies  occupied  by  the  carrier  and 
the  upper  and  lower  sidebands  of  an 
AM  broadcast  signal  with  the  carrier 
frequency  at  the  center.  Channels  are 
designated  by  their  assigned  carrier 
frequencies.  The  117  carrier  frequencies 
assigned  to  AM  broadcast  stations  begin 
at  540  kHz  and  progress  in  10  kHz  steps 
to  1700  kHz.  (See  §  73.21  for  the 
classification  of  AM  broadcast 
channels). 

AM  broadcast  station.  A  broadcast 
station  licensed  for  the  dissemination  of 
radio  communications  intended  to  be 
received  by  the  public  and  operated  on 
a  channel  in  the  AM  broadcast  band. 
***** 

Main  channel.  The  band  of  audio 
frequencies  from  50  to  10.000  Hz  which 
amplitude  modulates  the  carrier. 


Maximum  percentage  of  modulation. 
The  greatest  percentage  of  modulation 
that  may  be  obtained  by  a  transmitter 
without  producing  in  its  output, 
harmonics  of  the  modulating  frequency 
in  excess  of  those  permitted  by  these 
regulations.  (See  §  73.1570) 
***** 

Model  I  facility.  A  station  operating  in 
the  1605-1705  kHz  band  featuring 
fuUtime  operation  with  stereo, 
competitive  technical  quality,  10  kW 
daytime  power,  1  kW  nighttime  power, 
non-directional  antenna  (or  a  simple 
directional  antenna  system),  and 
separated  by  400-800  km  from  other  co- 
channel  stations. 

Mode!  II  facility.  A  station  operating 
in  the  535-1605  kHz  band  featuring 
fuUtime  operation,  competitive  technical 
quaUty,  wide  area  daytime  coverage 
with  nighttime  coverage  at  least  15%  of 

the  daytime  coverage. 

***** 

Stereophonic  channel.  The  band  of 
audio  frequencies  from  50  to  10,000  Hz 
containing  the  stereophonic  information 
which  modulates  the  radio  frequency 
carrier. 
***** 

5.  Section  73.21  is  revised  to  read  as 
follows: 

§  73.21    Classes  of  AM  broadcast  channels 
and  stations. 

(a)  Clear  channel.  A  clear  channel  is 
one  on  which  stations  are  assigned  to 
serve  wide  areas.  These  stations  are 
protected  from  objectionable 
interference  within  their  primary  service 
areas  and,  depending  on  the  class  of 
station,  their  secondary  service  areas. 
Stations  operating  on  these  channels  are 
classified  as  follows: 

(1)  Class  A  station.  A  Class  A  station 
is  an  unUmited  time  stafion  that 
operates  on  a  clear  channel  and  is 
designed  to  render  primary  and 
secondary  service  over  an  extended 
area  and  at  relatively  long  distances 
from  its  transmitter.  Its  primary  service 
area  is  protected  from  objectionable 
interference  from  other  stations  on  the 
same  and  adjacent  channels,  and  its 
secondary  service  area  is  protected  from 
interference  from  other  stations  on  the 
same  channel.  (See  §  73.182).  The 
operating  power  shall  not  be  less  than 
10  kW  nor  more  than  50  kW.  (Also  see 

§  73.25(a)). 

(2)  Class  B  station.  A  Class  B  station 
is  an  unlimited  time  station  which  is 
designed  to  render  service  only  over  a 
primary  service  area.  Class  B  stations 
are  authorized  to  operate  with  a 
minimum  power  of  0.25  kW  (or,  if  less 
than  0.25  kW,  an  equivalent  RMS 
antenna  field  of  at  least  141  mV/m  at  1 


km)  and  a  maximum  power  of  50  kW,  or 
10  kW  for  stations  that  are  authorized  to 
operate  in  the  1605-1705  kHz  band. 

(3)  Class  D  station.  A  Class  D  station 
operates  either  daytime,  limited  time  or 
unlimited  time  with  nighttime  power 
less  than  0.25  kW  and  an  equivalent 
RMS  antenna  field  of  less  than 
141  mV/m  at  one  km.  Class  D  stations 
shall  operate  with  daytime  powers  not 
less  than  0.25  kW  nor  more  than  50  kW. 
Nighttime  operafions  of  Class  D  stafions 
are  not  afforded  protection  and  must 
protect  all  Class  A  and  Class  B 
operations  during  nighttime  hours.  New 
Class  D  stations  that  had  not  been 
previously  licensed  as  Class  B  will  not 
be  authorized. 

(b)  Regional  Channel.  A  regional 
channel  is  one  on  which  Class  B  and 
Class  D  stations  may  operate  and  serve 
primarily  a  principal  center  of 
population  and  the  rural  area  contiguous 
thereto. 

Note:  Until  the  North  American  Regional 
Broadcasting  Agreement  (NARBA)  is 
terminated  with  respect  to  the  Bahama 
Islands  and  the  Dominican  Republic, 
radiation  toward  those  countries  from  a  Class 
B  station  may  not  exceed  the  level  that  would 
be  produced  by  an  omnidirectional  antenna 
with  a  transmitted  power  of  5  kW,  or  such 
lower  level  as  will  comply  with  NARBA 
requirements  for  protection  of  stafions  in  the 
Bahama  Islands  and  the  Dominican  Republic 
against  objectionable  interference. 

(c)  Local  channel.  A  local  channel  is 
one  on  which  stations  operate  unlimited 
time  and  serve  primarily  a  community 
and  the  suburban  and  rural  areas 
immediately  contiguous  thereto. 

(1)  Class  C  station.  A  Class  C  station 
is  a  stafion  operating  on  a  local  channel 
and  is  designed  to  render  service  only 
over  a  primary  service  area  that  may  be 
reduced  as  a  consequence  of 
interference  in  accordance  with  §  73.182. 
The  power  shall  not  be  less  than  0.25 
kW,  nor  more  than  1  kW.  Class  C 
stations  that  are  licensed  to  operate 
with  0.1  kW  may  continue  to  do  so. 

§73.22    [Removed] 

6.  Section  73.22  is  removed. 

7.  Section  73.3570  is  redesignated  as 
§  73.23  and  revised  to  read  as  follows: 

§  73.23  AM  broadcast  station  applications 
affected  by  International  agreements. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  application  for  an 
AM  station  will  be  accepted  for  filing  if 
authorization  of  the  facilities  requested 
would  be  inconsistent  with  international 
commitments  of  the  United  States  under 
treaties  and  other  international 
agreements,  arrangements  and 
understandings.  (See  list  of  such 
international  instruments  in 
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km)  and  a  maximum  power  of  50  kW,  or 
10  kW  for  stations  that  are  authorized  to 
operate  in  the  1605-1705  kHz  band. 

(3)  Class  D  station.  A  Class  D  station 
operates  either  daytime,  limited  time  or 
unlimited  time  with  nighttime  power 
less  than  0.25  kW  and  an  equivalent 
RMS  antenna  field  of  less  than 
141  mV/m  at  one  km.  Class  D  stations 
shall  operate  with  daytime  powers  not 
less  than  0.25  kW  nor  more  than  50  kW. 
Nighttime  operations  of  Class  D  stations 
are  not  afforded  protection  and  must 
protect  all  Class  A  and  Class  B 
operations  during  nighttime  hours.  New 
Class  D  stations  that  had  not  been 
previously  licensed  as  Class  B  will  not 
be  authorized. 

(b)  Regional  Channel.  A  regional 
channel  is  one  on  which  Class  B  and 
Class  D  stations  may  operate  and  serve 
primarily  a  principal  center  of 
population  and  the  rural  area  contiguous 
thereto. 

Note:  Until  the  North  American  Regional 
Broadcasting  Agreement  (NARBA)  is 
terminated  with  respect  to  the  Bahama 
Islands  and  the  Dominican  Republic, 
radiation  toward  those  countries  from  a  Class 
B  station  may  not  exceed  the  level  that  would 
be  produced  by  an  omnidirectional  antenna 
with  a  transmitted  power  of  5  kW.  or  such 
lower  level  as  will  comply  with  NARBA 
requirements  for  protection  of  stations  in  the 
Bahama  Islands  and  the  Dominican  Republic 
against  objectionable  interference. 

(c)  Local  channel.  A  local  channel  is 
one  on  which  stations  operate  unlimited 
time  and  serve  primarily  a  community 
and  the  suburban  and  rural  areas 
immediately  contiguous  thereto. 

(1)  Class  C  station.  A  Class  C  station 
is  a  station  operating  on  a  local  channel 
and  is  designed  to  render  service  only 
over  a  primary  service  area  that  may  be 
reduced  as  a  consequence  of 
interference  in  accordance  with  §  73.182. 
The  power  shall  not  be  less  than  0.25 
kW.  nor  more  than  1  kW.  Class  C 
stations  that  are  licensed  to  operate 
with  0.1  kW  may  continue  to  do  so. 

§73.22    [Removed]     . 

6.  Section  73.22  is  removed. 

7.  Section  73.3570  is  redesignated  as 
§  73.23  and  revised  to  read  as  follows: 

§  73.23  AM  broadcast  station  applications 
affected  by  international  agreements. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  application  for  an 
AM  station  will  be  accepted  for  filing  if 
authorization  of  the  facilities  requested 
would  be  inconsistent  with  international 
commitments  of  the  United  States  under 
treaties  and  other  international 
agreements,  arrangements  and 
understandings.  (See  list  of  such 
international  instruments  in 
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§  73.1650(b)).  Any  such  application  that 
is  inadvertently  accepted  for  Tiling  will 
be  dismissed. 

(b)  AM  applications  that  involve 
conflicts  only  with  the  North  American 
Regional  Broadcasting  Agreement 
(NARBA).  but  that  are  in  conformity 
with  the  remaining  treaties  and  other 
international  agreements  listed  in 

S  73.1650(b)  and  with  the  other 
requirements  of  this  part  73,  will  be 
granted  subject  to  such  modifications  as 
the  FCC  may  subsequently  find 
appropriate,  taking  international 
considerations  into  account. 

(c)  In  the  case  of  any  application 
designated  for  hearing  on  issues  other 
than  those  related  to  consistency  with 
international  relationships  and  as  to 
which  no  final  decision  has  been 
rendered,  whenever  action  under  this 
section  becomes  appropriate  because  of 
inconsistency  with  international 
relationships,  the  applicant  involved 
shall,  notwithstanding  the  provisions 
§§  73.3522  and  73.3571,  be  permitted  to 

'amend  its  application  to  achieve 
consistency  with  such  relationships.  In 
such  cases  the  provisions  of  i  73.3605(c) 
will  apply. 

(d)  In  some  circumstances,  special 
international  considerations  may  require 
that  the  FCC,  in  acting  on  applications, 
follow  procedures  different  from  those 
established  for  general  use.  In  such 
cases,  affected  applicants  will  be 
informed  of  the  procedures  to  be 
followed. 

8.  In  S  73.24,  the  Note  following 
paragraph  (b)  is  removed,  paragraph  (e) 
is  revised,  paragraph  (h)  is  revised, 
paragraph  (i)  is  removed,  paragraph  (j) 
is  redesignated  as  (i)  and  is  revised,  and 
paragraph  (k)  is  redesignated  as  (j),  as 
follows: 

S  73.24    Broadcast  facilities;  showing 
required. 

*        *        •        •        • 

(e)  That  the  technical  equipment 
proposed,  the  location  of  the  transmitter, 
and  other  technical  phases  of  operation 
comply  with  the  regulations  governing 
the  same,  and  the  requirements  of  good 
engineering  practice. 
***** 

(h)  That  in  the  case  of  an  application 
for  a  Class  B  or  Class  D  station  on  a 
clear  channel,  the  proposed  station 
would  radiate,  during  two  hours 
following  local  sunrise  and  two  hours 
preceding  local  sunset,  in  any  direction 
toward  the  0.1  mV/m  groundwave 
contour  of  a  co-channel  United  States 
Class  A  station,  no  more  than  the 
maximum  value  permitted  under  the 
provisions  of  §  73.187. 

(i)  That,  for  all  stations,  the  daytime  5 
mV/m  contour  encompasses  the  entire 


principal  community  to  be  served.  That, 
for  stations  in  the  535-1605  kHz  band, 
80%  of  the  principal  community  is 
encompassed  by  the  nighttime  5  mV/m 
contour  or  the  nighttime  interference- 
free  contour,  whichever  value  is  higher. 
That,  for  stations  in  the  1605-1705  kHz 
band,  50%  of  the  principal  community  is 
encompassed  by  the  5  mV/m  contour  or 
the  nighttime  interference-free  contour, 
whichever  value  is  higher.  That,  Class  O 
stations  with  nighttime  authorizations 
need  not  demonstrate  such  coverage 
during  nighttime  operation. 
***** 

9.  In  S  73.25.  paragraphs  (a)(1).  (a)(2). 
(a)(2)(i).  (a)(2)(ii)  and  (a)(2)(iii)  are 
removed,  and  the  heading,  paragraphs 
(a),  (b),  and  (c)  and  the  Note  following 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  73.25    Clear  channels;  Class  A,  Class  B 
and  Class  D  stations. 

***** 

(a)  On  each  of  the  following  channels, 
one  Class  A  station  may  be  assigned, 
operating  with  power  of  50  kW:  640,  650. 
660.  670,  700,  720,  750.  760,  770,  780,  820, 
830.  840,  870,  880,  890, 1020, 1030, 1040, 
1100, 1120, 1160. 1180, 1200.  and  1210 
kHz.  In  Alaska,  these  frequencies  can  be 
used  by  Class  A  stations  subject  to  the 
conditions  set  forth  in  S  73.182(a)(l)(ii). 
On  the  channels  listed  in  this  paragraph, 
Class  B  and  Class  D  stations  may  be 
assigned. 

(b)  To  each  of  the  following  channels 
there  may  be  assigned  Class  A.  Class  B 
and  Class  D  stations:  680.  710.  810.  850, 
940, 1000, 1060. 1070, 1080,  1090. 1110. 
1130. 1140, 1170, 1190, 1500,  1510, 1520, 
1530, 1540, 1550,  and  1560  kHz. 

Note:  Until  superseded  by  a  new 
agreement,  protection  of  the  Bahama  Islands 
shall  be  in  accordance  with  NARBA. 
Accordingly,  a  Class  A,  Class  B  or  Class  D 
station  on  1540  kHz  shall  restrict  its  signal  to 
a  value  no  greater  than  5  ^V/m  groundwave 
or  25  fiV/m-10%  skywave  at  any  point  of  land 
in  the  Bahama  Islands,  and  such  stations 
operating  nighttime  (i.e.,  sunset  to  sunrise  at 
the  location  of  the  U.S.  station)  shall  he 
located  not  less  than  650  miles  from  the 
nearest  point  of  land  in  the  Bahama  Islands. 

(c)  Class  A,  Class  B  and  Class  D 
stations  may  be  assigned  on  540,  690, 
730,  740,  800,  860,  900,  990, 1010, 1050, 
1220, 1540, 157a  and  1580  kHz. 

10.  Section  73.26  is  revised  to  read  as 
follows: 

§  73.26    Regional  channels;  Class  B  and 
Class  D  statton*. 

(a)  The  following  frequencies  are 
designated  as  regional  channels  and  are 
assigned  for  use  by  Class  B  and  Class  D 
stations:  550,  560,  570,  580.  590,  600,  610, 
620,  630,  790,  910,  920,  930,  950,  960,  970, 


980, 1150. 1250, 1260, 1270. 1280. 1290. 
1300, 1310. 1320. 1330, 1350. 1360. 1370, 
1380, 1390. 1410. 1420. 1430, 1440, 1460, 
1470. 1480. 1590. 1600. 1610,  1620, 1630. 
1640, 1650. 1660, 1670, 1680, 1690.  and 
1700  kHz. 

(b)  Additionally,  in  Alaska.  Hawaii, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
the  frequencies  1230. 1240. 1340. 1400. 
1450,  and  1490  kHz  are  designated  as 
Regional  channels,  and  are  assigned  for 
use  by  Class  B  stations.  Stations 
formerly  licensed  to  these  channels  in 
those  locations  as  Class  C  stations  are 
redesignated  as  Class  B  stations. 

11.  Section  73.27  is  revised  to  read  as 
follows: 

§  73.27    Local  channels;  Class  C  stations. 

Within  the  conterminous  48  states,  the 
following  frequencies  are  designated  as 
local  channels,  and  are  assigned  for  use 
by  Class  C  stations:  1230. 1240, 1340, 
1400. 1450,  and  1490  kHz. 

12.  In  S  73.28.  paragraph  (a)  is 
removed,  paragraph  (b)  is  redesignated 
as  paragraph  (a)  and  revised,  and 
paragraph  (c)  is  redesignated  as  (b).  as 
follows: 

§  73.28    Assignment  of  stations  to 
ctiannels. 

(a)  The  Commission  will  not  make  an 
AM  station  assignment  that  does  not 
conform  with  international  requirements 
and  restrictions  on  spectrum  use  that  the 
United  States  has  accepted  as  a 
signatory  to  treaties,  conventions,  and 
other  international  agreements.  See 
S  73.1650  for  a  list  of  pertinent  treaties, 
conventions  and  agreements,  and 
S  73.23  for  procedural  provisions 
relating  to  compliance  with  them. 
***** 

13.  Section  73.29  is  revised  to  read  as 
follows: 

§  73.29    Class  C  stations  on  regional 
ctUHinels. 

No  license  will  be  granted  for  the 
operation  of  a  Class  C  station  on  a 
regional  channel. 

14.  A  new  {  73.30  is  added  to  read  as 
follows: 

§73.30    Petition  for  authorization  of  an 
allotment  In  the  1&05-1705  kHz  band. 

(a)  Any  party  interested  in  operating 
an  AM  broadcast  station  on  one  of  the 
ten  channels  in  the  1605-1705  kHz  band 
must  file  a  petition  for  the  establishment 
of  an  allotment  to  its  community  of 
license.  Each  petition  must  include  the 
following  information: 

(1)  Name  of  community  for  which 
allotment  is  sought; 

(2)  Frequency  and  call  letters  of  the 
petitioner's  existing  AM  operation;  and 
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(3)  Stalement  as  to  whether  or  not  AM 
stereo  operation  is  proposed  for  the 
operation  in  the  1605-1705  kHz  band. 

(b)  Petitions  are  to  be  filed  during  a 
filing  period  to  be  determined  by  the 
Commission.  For  each  filing  period, 
eligible  stations  will  be  allotted 
channels  based  on  the  following  steps: 

(1)  Stations  are  ranked  in  descending 
order  according  to  the  calculated 
improvement  factor. 

(2)  The  station  with  the  highest 
improvement  factor  is  initially  allotted 
the  lowest  available  channel. 

(3)  Successively,  each  station  with  the 
next  lowest  improvement  factor,  is 
allotted  an  available  channel  taking  into 
account  the  possible  frequency  and 
location  combinations  and  relationship 
to  previously  selected  allotments.  If  a 
channel  is  not  available  for  the  subject 
station,  previous  allotments  are 
examined  with  respect  to  an  alternate 
channel,  the  use  of  which  would  make  a 
channel  available  for  the  subject  station. 

(4)  When  it  has  been  determined  that, 
in  accordance  with  the  above  steps,  no 
channel  is  available  for  the  subject 
station,  that  station  is  no  longer 
considered  and  the  process  continues  to 
the  station  with  the  next  lowest 
improvement  factor. 

(c)  If  awarded  an  allotment,  a 
petitioner  will  have  sixty  (60)  days  from 
the  date  of  public  notice  of  selection  to 
file  an  application  for  construction 
permit  on  FCC  Form  301.  (See  §§73.24 
and  73.37(e)  for  filing  requirements). 
Unless  instructed  by  the  Commission  to 
do  otherwise,  the  application  shall 
specify  Model  I  facilities.  (See  §  73.14). 
Upon  grant  of  the  application  and 
subsequent  construction  of  the 
authorized  facility,  the  applicant  must 
file  a  license  application  on  FCC  Form 
302. 

Note  1:  Until  further  notice  by  the 
Commission,  the  filing  of  these  petitions  is 
limited  to  licensees  of  existing  AM  stations 
(excluding  Class  C  stations)  operating  in  the 
535-1605  kHz  band.  Selection  among 
competing  petitions  will  be  based  on 
interference  reduction.  Notwithstanding  the 
exception  in  Note  4.  within  each  operational 
category,  the  station  demonstrating  the 
highest  value  of  improvement  factor  will  be 
afforded  the  highest  priority  for  an  allotment, 
with  the  next  priority  assigned  to  the  station 
with  next  lowest  value,  and  so  on,  until 
available  allotments  are  filled. 

Note  2:  The  Commission  will  periodically 
evaluate  the  progress  of  the  movement  of 
stations  from  the  535-1605  kHz  band  to  the 
1605-1705  kHz  band  to  determine  whether  the 
1605-1705  kHz  band  should  continue  to  be 
administered  on  an  allotment  basis  or 
modified  to  an  assignment  method.  If 
appropriate,  the  Commission  will  later 
develop  further  procedures  for  use  of  the 
1605-1705  kHz  band  by  existing  station 
licensees  and  others. 


Note  3:  Existing  fulltime  stations  are 
considered  first  for  selection  as  described  in 
Note  1.  In  the  event  that  an  allotment 
availability  exists  for  which  no  fulltime 
station  has  filed  a  relevant  petition,  such 
allotment  may  be  awarded  to  a  licensed 
Class  D  station.  If  more  than  one  Class  D 
station  applies  for  this  migration  opportunity, 
the  following  priorities  will  be  used  in  the 
selection  process:  First  priority — A  Class  D 
station  located  within  the  0.5  mV/m-50% 
contour  of  a  U.S.  Class  A  station  and  licensed 
to  serve  a  community  of  100,000  or  more,  for 
which  there  exists  no  local  fulltime  aural 
service:  second  priority — Class  D  stations 
ranked  in  order  of  improvement  factor,  from 
highest  to  lowest,  considering  only  those 
stations  with  improvement  factors  greater 
than  zero. 

Note  4:  The  preference  for  AM  stereo  in  the 
expanded  band  will  be  administered  as 
follows:  When  an  allotment  under 
consideration  (candidate  allotment)  conflicts 
with  one  or  more  previously  selected 
allotments  (established  allotments)  and 
cannot  be  accommodated  in  the  expanded 
band,  the  cundidate  allotment  will  be 
substituted  for  the  previously  established 
allotment  provided  that:  The  petitioner  for 
the  candidate  allotment  has  made  a  written 
commitment  to  the  use  of  AM  stereo  and  the 
petitioner  for  the  established  allotment  has 
not:  the  difference  between  the  ranking 
factors  associated  with  the  candidate  and 
established  allotments  does  not  exceed  10% 
of  the  ranking  factor  of  the  candidate 
allotment;  the  substitution  will  not  require  the 
displacement  of  more  than  one  established 
allotment:  and  both  the  candidate  allotment 
and  the  established  allotment  are  within  the 
same  priority  group. 

15.  Section  73.35  is  added  to  read  as 
follows: 

§73.35    Calculation  of  Improvement 
factors. 

A  petition  for  an  allotment  (See 
§73.30)  in  the  1605-1705  kHz  band  filed 
by  an  existing  fulltime  AM  station 
licensed  in  the  535-1605  kHz  band  will 
be  ranked  according  to  the  station's 
calculated  improvement  factor.  (See 
§73.30).  Improvement  factors  relate  to 
both  nighttime  and  daytime  interference 
conditions  and  are  based  on  two  distinct 
considerations:  (a)  Service  area  lost  by 
other  stations  due  to  interference  caused 
by  the  subject  station,  and  (b)  service 
area  of  the  subject  station.  These 
considerations  are  represented  by  a 
ratio.  The  ratio  consists,  where 
applicable,  of  two  separate  additive 
components,  one  for  nighttime  and  one 
for  daytime.  For  the  nighttime 
component,  to  determine  the  numerator 
of  the  ratio  (first  consideration), 
calculate  the  RSS  and  associated 
service  area  of  the  stations  (co-  and 
adjacent  channel)  to  which  the  subject 
station  causes  nighttime  interference. 
Next,  repeat  the  RSS  and  service  area 
calculations  excluding  the  subject 


station.  The  cumulative  gain  in  the 
above  service  area  is  the  numerator  of 
the  ratio.  The  denominator  (second 
consideration)  is  the  subject  station's 
interference-free  service  area.  For  the 
daytime  component,  the  composite 
amount  of  service  lost  by  co-channel 
and  adjacent  channel  stations,  each 
taken  individually,  that  are  affected  by 
the  subject  station,  excluding  the  effects 
of  other  assignments  during  each  study, 
will  be  used  as  the  numerator  of  the 
daytime  improvement  factor.  The 
denominator  will  consist  of  the  actual 
daytime  service  area  (0.5  mV/m 
contour)  less  any  area  lost  to 
interference  from  other  assignments. 
The  value  of  this  combined  ratio  will 
constitute  the  petitioner's  improvement 
factor.  Notwithstanding  the 
requirements  of  §73.153,  for  uniform 
comparisons  and  simplicity, 
measurement  data  will  not  be  used  for 
determining  improvement  factors  and 
FCC  figure  M-3  ground  conductivity 
values  are  to  be  used  exclusively  in 
accordance  with  the  pertinent 
provisions  of  §73.183(c)(l). 

16.  Section  73.37  is  revised  to  read  as 
follows: 

§73.37    Applications  for  broadcast 
facilities,  showing  required. 

(a)  No  application  will  be  accepted  for 
a  new  station  if  the  proposed  operation 
would  involve  overlap  of  signal  strength 
contours  with  any  other  station  as  set 
forth  below  in  this  paragraph;  and  no 
application  will  be  accepted  for  a 
change  of  the  facilities  of  an  existing 
station  if  the  proposed  change  would 
involve  such  overlap  where  there  is  not 
already  such  overlap  between  the 
stations  involved: 


Frequency 

separation 

(kHz) 

Contour  o< 

proposed 

station 

(classes  B, 
CandD) 
(mV/m) 

Contour  of  any  ottier 
station  (mV/m) 

0  

0.005 

0.025 

0.500 

0.250 

0.500 

5 

5 

25 

0.100  (Oass  A) 

10 

0.500(Ottier  classes). 
0.025  (All  classes). 
0.500(All  classes). 

20    

0.250  (All  classes). 
5  (All  classes). 

30 

5  (All  classes). 
25  (All  classes). 

(b)  In  determining  overlap  received, 
an  application  for  a  new  Class  C  station 
with  daytime  power  of  250  watts,  or 
greater,  shall  be  considered  on  the 
assumption  that  both  the  proposed 
operation  and  all  existing  Class  C 
stations  operate  with  250  watts  and 
utilize  non-directional  antennas. 
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station.  The  cumulative  gain  in  the 
above  service  area  is  the  numerator  of 
the  ratio.  The  denominator  (second 
consideration)  is  the  subject  station's 
interference-free  service  area.  For  the 
daytime  component,  the  composite 
amount  of  service  lost  by  co-channel 
and  adjacent  channel  stations,  each 
taken  individually,  that  are  affected  by 
the  subject  station,  excluding  the  effects 
of  other  assignments  during  each  study, 
will  be  used  as  the  numerator  of  the 
daytime  improvement  factor.  The 
denominator  will  consist  of  the  actual 
daytime  service  area  (0.5  mV/m 
contour)  less  any  area  lost  to 
interference  from  other  assignments. 
The  value  of  this  combined  ratio  will 
constitute  the  petitioner's  improvement 
factor.  Notwithstanding  the 
requirements  of  §73.153.  for  uniform 
comparisons  and  simplicity, 
measurement  data  will  not  be  used  for 
determining  improvement  factors  and 
FCC  figure  M-3  ground  conductivity 
values  are  to  be  used  exclusively  in 
accordance  with  the  pertinent 
provisions  of  §73.183(c)(l). 

16.  Section  73.37  is  revised  to  read  as 
follows: 

§73.37    Applications  for  broadcast 
facilities,  showing  required. 

(a)  No  application  will  be  accepted  for 
a  new  station  if  the  proposed  operation 
would  involve  overlap  of  signal  strength 
contours  with  any  other  station  as  set 
forth  below  in  this  paragraph;  and  no 
application  will  be  accepted  for  a 
change  of  the  facilities  of  an  existing 
station  if  the  proposed  change  would 
involve  such  overlap  where  there  is  not 
already  such  overlap  between  the 
stations  involved: 


Frequency 

separation 

(kHz) 

Contour  of 
proposed 

station 

(classes  B, 

CandD) 

(mV/m) 

Contour  of  any  ottier 
station  (mV/m) 

0  

0.005 

0.025 

0.500 

0.250 

0.500 

5 

5 

25 

0.100  (Class  A). 

10 

0.500(Ottier  classes). 
0.025  (All  classes). 
0.500(AII  classes). 

20    

0.250  (All  classes). 
5  (All  classes). 

30 

5  (All  classes). 
25  (All  classes). 

(b)  In  determining  overlap  received, 
an  application  for  a  new  Class  C  station 
with  daytime  power  of  250  watts,  or 
greater,  shall  be  considered  on  the 
assumption  that  both  the  proposed 
operation  and  all  existing  Class  C 
stations  operate  with  250  watts  and 
utilize  non-directional  antennas. 
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(c)  If  otherwise  consistent  with  the 
public  interest,  an  application  requesting 
an  increase  in  the  daytime  power  of  an 
existing  Class  C  station  on  a  local 
channel  from  250  watts  to  a  maximum  of 
IkW.  or  from  100  watts  to  a  maximum  of 
500  watts,  may  be  granted 
notwithstanding  overlap  prohibited  by 
paragraph  (a)  of  this  section.  In  the  case 
of  a  100  watt  Class  C  station  increasing 
daytime  power,  the  provisions  of  this 
paragraph  shall  not  be  construed  to 
permit  an  increase  in  power  to  more 
than  500  watts,  if  prohibited  overlap 
would  be  involved,  even  if  successive 
applications  should  be  tendered. 

(d)  In  addition  to  demonstrating 
compliance  with  paragraphs  (a),  and.  as 
appropriate,  (b),  and  (c)  of  this  section, 
an  application  for  a  new  AM  broadcast 
station,  or  for  a  major  change  (see 

§  73.3571  (a)(1))  in  an  authorized  AM 
broadcast  station,  as  a  condition  for  its 
acceptance,  shall  make  a  satisfactory 
showing,  if  new  or  modified  nighttime 
operation  by  a  Class  B  station  is 
proposed,  that  objectionable 
interference  will  not  result  to  an 
authorized  station,  as  determined 
pursuant  to  §  73.182(1). 

(e)  An  application  for  an  authorization 
in  the  1605-1705  kHz  band  which  has 
been  selected  through  the  petition 
process  (See  §  73.30)  is  not  required  to 
demonstrate  compliance  with  paragraph 
(a),  (b),  (c),  or  (d)  of  this  section.  Instead, 
the  applicant  need  only  comply  with  the 
terms  of  the  allotment  authorization 
issued  by  the  Commission  in  response  to 
the  earlier  petition  for  establishment  of 
a  station  in  the  1605-1705  kHz  band. 
Within  the  allotment  authorization,  the 
Commission  will  specify  the  assigned 
frequency  and  the  applicable  technical 
requirements. 

(f)  Stations  on  1580. 1590  and  1600 
kHz.  In  addition  to  the  rules  governing 
the  authorization  of  facilities  in  the  535- 
1605  kHz  band,  stations  on  these 
frequencies  seeking  facilities 
modifications  must  protect  assignments 
in  the  1610-1700  kHz  band.  Such 
protection  shall  be  afforded  in  a  manner 
which  considers  the  spacings  that  occur 
or  exist  between  the  subject  station  and 
a  station  within  the  range  1605-1700 
kHz.  The  spacings  are  the  same  as  those 
specified  for  stations  in  the  frequency 
band  1610-1700  kHz  or  the  current 
separation  distance,  whichever  is 
greater.  ModiHcations  that  would  result 
in  a  spacing  or  spacings  that  fails  to 
meet  any  of  the  separations  must 
include  a  showing  that  appropriate 
adjustment  has  been  made  to  the 
radiated  signal  which  effectively  results 
in  a  site-to-site  radiation  that  is 
equivalent  to  the  radiation  of  a  station 


with  standard  Model  I  facilities  (10  kW- 
D.  1  kW-N,  non-DA.  90  degree  antenna 
ht.  &  ground  system)  operating  in 
compliance  with  all  of  the  above 
separation  distances.  In  those  cases 
where  that  radiation  equivalence  value 
is  already  exceeded,  a  station  may 
continue  to  maintain,  but  not  increase 
beyond  that  level. 

Note  1:  In  the  case  of  applications  for 
changes  in  the  facilities  of  AM  broadcast 
stations  covered  by  this  section,  an 
application  will  be  accepted  even  though 
overlap  of  field  strength  contours  as 
mentioned  in  this  section  would  occur  with 
another  station  in  an  area  where  such 
overlap  does  not  already  exist,  if: 

(1)  The  total  area  of  overlap  with  that 
station  would  not  be  increased: 

(2)  There  would  be  no  net  increase  in  the 
area  of  overlap  with  any  other  station;  and 

(3)  There  would  be  created  no  area  of 
overlap  with  any  station  with  which  overlap 
does  not  now  exist. 

Note  2:  The  provisions  of  this  section 
concerning  prohibited  overlap  of  field 
strength  contours  will  not  apply  where: 

(1)  The  area  of  overlap  lies  entirely  over 
sea  water  or 

(2)  The  only  overlap  involved  would  be 
that  caused  to  a  foreign  station,  in  which  case 
the  provisions  of  the  applicable  international 
agreement,  as  identified  in  S  73.1650,  will 
apply.  When  overlap  would  be  received  from 
a  foreign  station,  the  provisions  of  this 
section  will  apply,  except  where  there  would 
be  overlap  with  a  foreign  station  with  a 
frequency  separation  of  20  kHz,  in  which 
case  the  provisions  of  the  international 
agreement  will  apply  in  lieu  of  this  section. 

Note  3:  In  determining  the  number  of 
"authorized"  aural  transmission  facilities  in  a 
given  community,  applications  for  that 
community  in  hearing  or  otherwise  having 
protected  status  under  specified  "cut-off 
procedures  shall  be  considered  an  existing 
stations.  In  the  event  that  there  are  two  or 
more  mutually  exclusive  protected 
applications  seeking  authorization  for  the 
proposed  community  it  will  be  assumed  that 
only  one  is  "authorized." 

Note  4:  A  "transmission  facility"  for  a 
community  is  a  station  licensed  to  the 
community.  Such  a  station  provides  a 
"transmission  service"  for  that  community. 

17.  In  §  73.53.  paragraph  (b)(1)  is 
revised  and  a  new  Note  is  added  after 
paragraph  (c)  to  read  as  follows: 

§  73.53    Requirements  for  authorization  of 
antenna  monitors. 

***** 

(b)  *  *  * 

(1)  The  monitor  shall  be  designed  to 
operate  in  the  535-1705  kHz  band. 

***** 

Note:  In  paragraph  (b)(1)  of  this  section,  the 
requirement  that  monitors  be  capable  of 
operation  in  the  535-1705  kHz  band  shall 
apply  only  to  equipment  manufactured  after 
)uty  1. 1992.  Use  of  a  monitor  in  the  1605-1705 
kHz  bank  which  is  not  approved  for  such 


operation  will  be  permitted  pending  the 
general  availability  of  535-1705  kHz  l>and 
monitors  if  a  manufacturer  can  demonstrate, 
in  the  interim,  that  is  monitor  performs  in 
accordance  with  the  standards  in  this  section 
on  these  10  channels. 

18.  In  S  73.68.  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§  73.68    Sampling  systems  for  antenna 
monitors. 

***** 

(d)  *  *  • 

(3)  If  that  portion  of  the  sampling 
system  above  the  base  of  the  towers  is 
modified  or  components  replaced,  a 
partial  proof  of  performance  shall  be 
executed  in  accordance  with  §  73.154 
subsequent  to  these  changes.  The  partial 
proof  of  performance  shall  be 
accompanied  by  common  point 
impedance  measurements  made  in 
accordance  with  9  73.54. 
***** 

19.  In  §  73.69.  paragraph  (d)(4)  is 
revised  to  read  as  follows: 

§  73.69    Antenna  monitors. 
***** 

(d)  *  *  * 

(4)  If  it  cannot  be  established  by  the 
observations  required  in  paragraph 
(d)(2)  of  this  section  that  base  current 
ratios  and  monitoring  point  values  are 
within  the  tolerances  or  limits 
prescribed  by  the  rules  and  the 
instrument  of  authorization,  or  if  the 
substitution  of  the  new  antenna  monitor 
for  the  old  results  in  changes  in  these 
parameters,  a  partial  proof  of 
performance  shall  be  executed  and 
analyzed  in  accordance  with  S  73.154. 

*  *        •        •        • 

20.  In  S  73.72.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  73.72    Operating  durtng  tt)e  experimental 
ptrtod. 

(a)  An  AM  station  may  operate  during 
the  experimental  period  (the  time 
between  midnight  and  sunrise,  local 
time)  on  its  assigned  frequency  and  with 
its  authorized  power  for  the  routine 
testing  and  maintenance  of  its 
transmitting  system,  and  for  conducting 
experimentation  under  an  experimental 
authorization,  provided  no  interference 
is  caused  to  other  stations  maintaining  a 
regular  operating  schedule  within  such 

period. 

*  *        *        *        * 

21  S  73.88.  a  new  Note  is  added  after 
the  introductory  language  to  read  as 
follows: 

§  73.88    Blanketing  Interference. 
***** 

Note:  For  more  detailed  instructions 
concerning  operational  responsibilitiM  of 
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licensees  and  permittees  under  this  section, 
see  S  73.31B  (b).  (c)  and  (d). 

22.  Section  73.99  is  revised  (o  read  as 

follows: 

§  73.99    PrMunrtM  service  authorizatioa 
(PSRA)  and  postsunset  service 
euthonzation  (PSSA). 

(a)  To  provide  maximum  uniformity  in 
early  morning  operation  compatible 
with  interference  considerations,  and  to 
provide  for  additional  service  during 
early  evening  hours  for  Class  D  stations, 
provisions  are  made  for  presunrise 
service  and  postsunset  service.  The 
permissible  power  for  presunrise  or 
postsunset  service  authorizations  shall 
not  exceed  500  watts,  or  the  authorized 
daytime  or  critical  hours  (whichever  is 
less).  Calculation  of  the  permissible 
power  shall  consider  only  co-channel 
stations  for  interference  protection 
purposes. 

(b)  Presunrise  service  authorizations 
(PSRA)  permit: 

(1)  Class  D  stations  operating  on 
Mexican,  Bahamian,  and  Canadian 
priority  Class  A  clear  channels  to 
commence  PSRA  operation  at  6  a.m. 
local  time  and  to  continue  such 
operation  until  the  suruise  times 
specified  in  their  basic  instruments  of 
authorization. 

(2)  Class  D  stations  situated  outside 
0.5  mV/m-50%  skywave  contours  of  co- 
channel  U.S.  Class  A  stations  to 
commence  PSRA  operation  at  6  a.m. 
local  time  and  to  continue  such 
operation  until  sunrise  times  specified  in 
their  basic  instruments  of  authorization. 

(3)  Class  D  stations  located  within  co- 
channel  0.5  mV/m-50%  skywave 
contours  of  U.S.  Class  A  stations,  to 
commence  PSRA  operation  either  at  6 
a.m.  local  time,  or  at  sunrise  at  the 
nearest  Class  A  station  located  east  of 
the  Class  D  station  (whichever  is  later), 
and  to  continue  such  operation  until  the 
sunrise  times  specified  in  their  basic 
instruments  of  authorization. 

(4)  Class  B  and  Class  D  stations  on 
regional  channels  to  commence  PSRA 
operation  at  6  a.m.  local  time  and  to 
continue  such  operation  until  local 
sunrise  times  specified  in  their  basic 
instruments  of  authorization. 

(c)  Extended  Daylight  Saving  Time 
Pre-Sunrise  Authorizations: 

(1)  Between  the  first  Sunday  in  April 
and  the  end  of  the  month  of  April,  Class 
D  stations  will  be  permitted  to  conduct 
pre-sunrise  operation  beginning  at  6  a.m. 
local  time  with  a  maximum  power  of  500 
watts  (not  to  exceed  the  station's  regular 
daytime  or  critical  hours  power), 
reduced  as  necessary  to  comply  with  the 
following  requirements: 


(i)  Full  protection  is  to  be  provided  as 
specified  in  applicable  international 
agreements. 

(ii)  Protection  is  to  be  provided  to  the 
0.5  mV/m  groundwave  signals  of  co- 
channel  U.S.  Class  A  stations: 
protection  to  the  0.5  mV/m-50% 
skywave  contours  of  these  stations  is 
not  required. 

(iii)  In  determining  the  protection  to 
be  provided,  the  effect  of  each 
interfering  signal  will  be  evaluated 
separately.  The  presence  of  interference 
from  other  stations  will  not  reduce  or 
eliminate  the  required  protection. 

(iv)  Notwithstanding  the  requirements 
of  paragraph  (c)(l}  (ii)  and  (iii)  of  this 
section,  the  stations  will  be  permitted  to 
operate  with  a  minimum  power  of  10 
watts  unless  a  lower  power  is  required 
by  international  agreement. 

(2)  The  Commission  will  issue 
appropriate  authorizations  to  Class  D 
stations  not  previously  eligible  to 
operate  during  this  period.  Class  D 
stations  authorized  to  operate  during 
this  presunrise  period  may  continue  to 
operate  under  their  current 
authorization. 

(d)  Postsunset  service  authorizations 
(PSSA)  permit: 

(1)  Class  D  stations  located  on 
Mexican.  Bahamian,  and  Canadian 
priority  Class  A  clear  channels  to 
commence  PSSA  operation  at  sunset 
times  specified  in  their  basic 
instruments  of  authorization  and  to 
continue  for  two  hours  after  such 
specified  times. 

(2)  Class  D  stations  situated  outside 
0.5  mV/m-50%  skywave  contours  of  co- 
channel  U.S.  Class  A  Stations  to 
commence  PSSA  operations  at  sunset 
times  specified  in  their  basic 
instruments  of  authorization  and  to 
continue  for  two  hours  after  such 
specified  times. 

(3)  Class  D  stations  located  within  co- 
channel  0.5  mV/m-50%  skywave 
contours  of  U.S.  Class  A  stations  to 
commence  PSSA  operation  at  sunset 
times  specified  in  their  basic 
instruments  of  authorization  and  to 
continue  such  operation  until  two  hours 
past  such  specified  times,  or  until  sunset 
at  the  nearest  Class  A  station  located 
west  of  the  Class  D  station,  whichever  is 
earlier.  Class  D  stations  located  west  of 
the  Class  A  station  do  not  qualify  for 
PSSA  operation. 

(4)  Class  D  stations  on  regional 
channels  to  commence  PSSA  operation 
at  sunset  times  specified  on  their  basic 
instruments  of  authorization  and  to 
continue  such  operation  until  two  hours 
past  such  specified  times. 

(e)  Procedural  Matters.  (1) 
Applications  for  PSRA  and  PSSA 
operation  are  not  required.  Instead,  the 


FCC  will  calculate  the  periods  of  such 
operation  and  the  power  to  be  used 
pursuant  to  the  provisions  of  this  section 
and  the  protection  requirements 
contained  in  applicable  international 
agreements.  Licensees  will  be  notified  of 
permissible  power  and  times  of 
operation.  Presunrise  and  Postsunset 
service  authority  permits  operation  on  a 
secondary  basis  and  does  not  confer 
license  rights.  No  request  for  such 
authority  need  be  filed.  However, 
stations  intending  to  operate  PSRA  or 
PSSA  shall  submit  by  letter,  signed  as 
specified  in  S  73.3513,  the  following 
information: 

(i)  Licensee  name,  station  call  letters 
and  station  location, 

(ii)  Indication  as  to  whether  PSRA 
operation,  PSSA  operation,  or  both,  is 
intended  by  the  station, 

(iii)  A  description  of  the  method 
whereby  any  necessary  power  reduction 
will  be  achieved. 

(2)  Upon  submission  of  the  required 
information,  such  operation  may  begin 
without  further  authority. 

(f)  Technical  Criteria.  Calculations  to 
determine  whether  there  is 
objectionable  interference  will  be 
determined  in  accordance  with  the  AM 
Broadcast  Technical  Standards, 
§§  73.182  through  73.190.  and  applicable 
international  agreements.  Calculations 
will  be  performed  using  daytime 
antenna  systems,  or  critical  hours 
antenna  systems  when  specified  on  the 
license.  In  performing  calculations  to 
determine  assigned  power  and  times  for 
commencement  of  PSRA  and  PSSA 
operation,  the  following  standards  and 
criteria  will  be  used: 

(1)  Class  D  stations  operating  in 
accordance  with  paragraphs  (b)(1). 
(b)(2).  (d)(1).  and  (d)(2)  of  this  section 
are  required  to  protect  the  nighttime  0.5 
mV/m-50%  skywave  contours  of  co- 
channel  Class  A  stations.  Where  a  0.5 
mV/m-50%  skywave  signal  from  the 
Class  A  station  is  not  produced,  the  0.5 
mV/m  groundwave  contour  shall  be 
protected. 

(2)  Class  D  stations  are  required  to 
fully  protect  foreign  Class  B  and  Class  C 
stations  when  operating  PSRA  and 
PSSA;  Class  D  stations  operating  PSSA 
are  required  to  fully  protect  U.S.  Class  B 
stations.  For  purposes  of  determining 
protection,  the  nighttime  RSS  limit  will 
be  used  in  the  determination  of 
maximum  permissible  power. 

(3)  Class  D  stations  operating  in 
accordance  with  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  are  required  to 
restrict  maximum  10%  skywave 
radiation  at  any  point  on  the  daytime  0.1 
mV/m  groundwave  contour  of  a  co- 
channel  Class  A  station  to  25  /iV/m.  The 
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FCC  will  calculate  the  periods  of  such 
operation  and  the  power  to  be  used 
pursuant  to  the  provisions  of  this  section 
and  the  protection  requirements 
contained  in  applicable  international 
agreements.  Licensees  will  be  notified  of 
permissible  power  and  times  of 
operation.  Presunrise  and  Postsunsel 
service  authority  permits  operation  on  a 
secondary  basis  and  does  not  confer 
license  rights.  No  request  for  such 
authority  need  be  filed.  However, 
stations  intending  to  operate  PSRA  or 
PSSA  shall  submit  by  letter,  signed  as 
specified  in  §  73.3513.  the  folFowing 
information: 

(i)  Licensee  name,  station  call  letters 
and  station  location, 

(ii)  Indication  as  to  whether  PSRA 
operation,  PSSA  operation,  or  both,  is 
intended  by  the  station, 

(iii)  A  description  of  the  method 
whereby  any  necessary  power  reduction 
will  be  achieved. 

(2)  Upon  submission  of  the  required 
information,  such  operation  may  begin 
without  further  authority. 

(f)  Technical  Criteria.  Calculations  to 
determine  whether  there  is 
objectionable  interference  will  be 
determined  in  accordance  with  the  AM 
Broadcast  Technical  Standards, 
§§  73.182  through  73.190.  and  applicable 
international  agreements.  Calculations 
will  be  performed  using  daytime 
antenna  systems,  or  critical  hours 
antenna  systems  when  specified  on  the 
license.  In  performing  calculations  to 
determine  assigned  power  and  times  for 
commencement  of  PSRA  and  PSSA 
operation,  the  following  standards  and 
criteria  will  be  used: 

(1)  Class  D  stations  operating  in 
accordance  with  paragraphs  (b)(1), 
(b)(2).  (d)(1).  and  (d)(2)  of  this  section 
are  required  to  protect  the  nighttime  0.5 
mV/m-50%  skywave  contours  of  co- 
channel  Class  A  stations.  Where  a  0.5 
mV/m-50%  skywave  signal  from  the 
Class  A  station  is  not  produced,  the  0.5 
mV/m  groundwave  contour  shall  be 
protected. 

(2)  Class  D  stations  are  required  to 
fully  protect  foreign  Class  B  and  Class  C 
stations  when  operating  PSRA  and 
PSSA;  Class  D  stations  operating  PSSA 
are  required  to  fully  protect  U.S.  Class  B 
stations.  For  purposes  of  determining 
protection,  the  nighttime  RSS  limit  will 
be  used  in  the  determination  of 
maximum  permissible  power. 

(3)  Class  D  stations  operating  in 
accordance  with  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  are  required  to 
restrict  maximum  10%  skywave 
radiation  at  any  point  on  the  daytime  0.1 
mV/m  groundwave  contour  of  a  co- 
channel  Class  A  station  to  25  fiV/m.  The 
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location  of  the  0.1  mV/m  contour  of  the 
Class  A  station  will  be  determined  by 
use  of  Figure  M3.  Estimated  Ground 
Conductivity  in  the  United  States.  When 
the  0.1  mV/m  contour  extends  beyond 
the  national  boundary,  the  international 
boundary  shall  be  considered  the  0.1 
mV/m  contour. 

(4)  Class  B  and  Class  D  stations  on 
regional  channels  operating  PSRA  and 
PSSA  (Class  D  only)  are  required  to 
provide  full  protection  to  co-channel 
foreign  Class  B  and  Class  C  stations. 

(5)  Class  D  stations  on  regional 
channels  operating  PSSA  beyond  6  p.m. 
local  time  are  required  to  fully  protect 
U.S.  Class  B  stations. 

(6)  The  protection  that  Class  D 
stations  on  regional  channels  are 
required  to  provide  when  operating 
PSSA  until  6  p.m.  local  time  is  as 
follows. 

(i)  For  the  first  half-hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  30  minutes  at  the  site  of 
the  Class  D  station; 

(ii)  For  the  second  half-hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  one  hour  at  the  site  of  the 
Class  D  station: 

(iii)  For  the  second  hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  two  hours  at  the  site  of 
the  Class  D  station; 

(iv)  Minimum  powers  during  the 
period  until  6  p.m.  local  time  shall  be 
permitted  as  follows: 


Calculated  power 

Adjusted  minimum 
power 

From  1  to  45  watts 

50  watts. 

Above  45  to  70  watts 

75  watts. 

Above  70  to  100  watts  

100  watts 

(7)  For  protection  purposes,  the 
nighttime  RSS  limit  will  be  used  in  the 
determination  of  maximum  permissible 
power. 

(g)  Calculations  made  under 
paragraph  (d)  of  this  section  may  not 
take  outstanding  PSRA  or  PSSA 
operations  into  account,  nor  will  the 
grant  of  a  PSRA  or  PSSA  confer  any 
degree  of  interference  protection  on  the 
holder  thereof. 

(h)  Operation  under  a  PSRA  or  PSSA 
is  not  mandatory,  and  will  not  be 
included  in  determining  compliance  with 
the  requirements  of  §  73.1740.  To  the 
extent  actually  undertaken,  however, 
presunrise  operation  will  be  considered 
by  the  FCC  in  determining  overall 
compliance  with  past  programming 
representations  and  station  policy 
concerning  commercial  matter. 

(i)  The  PSRA  or  PSSA  is  secondary  to 
the  basic  instrument  of  authorization 
with  which  it  is  to  be  associated.  The 


PSRA  or  PSSA  may  be  suspended, 
modified,  or  withdrawn  by  the  FCC 
without  prior  notice  or  right  to  hearing, 
if  necessary  to  resolve  interference 
conflicts,  to  implement  agreements  with 
foreign  governments,  or  in  other 
circumstances  warranting  such  action. 
Moreover,  the  PSRA  or  PSSA  does  not 
extend  beyond  the  term  of  the  basic 
authorization. 

(j)  The  Commission  will  periodically 
recalculate  maximum  permissible  power 
and  times  for  commencing  PSRA  and 
PSSA  for  each  Class  D  station  operating 
in  accordance  with  paragraph  (c)  of  this 
section.  The  Commission  will  calculate 
the  maximum  power  at  which  each 
individual  station  may  conduct 
presunrise  operations  during  extended 
daylight  saving  time  and  shall  issue 
conforming  authorizations.  These 
original  notifications  and  subsequent 
notifications  should  be  associated  with 
the  station's  authorization.  Upon 
notification  of  new  power  and  time  of 
commencing  operation,  affected  stations 
shall  make  necessary  adjustments 
within  30  days. 

(k)  A  PSRA  and  PSSA  does  not 
require  compliance  with  §  §  73.45,  73.182 
and  73.1560  where  the  operation  might 
otherwise  be  considered  as  technically 
substandard.  Further,  the  requirements 
of  paragraphs  (a)(5),  (b)(2),  (c)(2).  and 
(d)(2)  of  §  73.1215  concerning  Oie  scale 
ranges  of  transmission  system  indicating 
instruments  are  waived  for  PSRA  and 
PSSA  operation  except  for  the  radio 
frequency  ammeters  used  in  determining 
antenna  input  power. 

(1)  A  station  having  an  antenna 
monitor  incapable  of  functioning  at  the 
authorized  PSRA  and  PSSA  power  when 
using  a  directional  antenna  shall  take 
the  monitor  reading  using  an 
unmodulated  carrier  at  the  authorized 
daytime  power  immediately  prior  to 
commencing  PSRA  or  PSSA  operations. 
Special  conditions  as  the  FCC  may  deem 
appropriate  may  be  included  for  PSRA 
or  PSSA  to  insure  operation  of  the 
transmitter  and  associated  equipment  in 
accordance  with  all  phases  of  good 
engineering  practice. 

23.  Section  73.150  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b)(1)  introductory  text,  (b)(2). 
(b)(3),  (b)(5)(iv),  (b)(5)(v),  and  (b)(6)(vii). 
by  changing  all  references  to  miles  in 
paragraph  (b)(l)(i)  to  kilometers,  and  by 
revising  equation  2  and  the  remaining 
formulas  in  paragraph  (b)(l)(i)  to  read  as 
follows: 

§  73.150    Directional  antenna  aysteffls. 

(a)  For  each  station  employing  a 
directional  antenna,  all  determinations 
of  service  provided  and  interference 
caused  shall  be  based  on  the  inverse 


distance  fields  of  the  standard  radiation 
pattern  for  that  station.  (As  applied  to 
nighttime  operation  the  term  "standard 
radiation  pattern"  shall  include  the 
radiation  pattern  in  the  horizontal  plane, 
and  radiation  patterns  at  angles  above 
this  plane*) 

•  •  *  •  • 

(b)  *  •  • 

(1)  The  standard  radiation  pattern  for 
the  proposed  antenna  in  the  horizontal 
plane,  and  where  pertinent,  tabulated 
values  for  the  azimuthal  radiation 
patterns  for  angles  of  elevation  up  to 
and  including  60  degrees,  with  a 
separate  section  for  each  increment  of  5 
degrees. 

(i)  *  *  • 

where: 

E[^,0]tt,  represents  the  theoretical 
inverse  distance  fields  at  one  kilometer 
for  the  given  azimuth  and  elevation. 
•        •        •        •        • 

The  standard  radiation  pattern  shall 
be  constructed  in  accordance  with  the 
following  mathematical  expression: 


£(^a)^  -  1-05  /[Iti^iT^ 

(Eq.2) 


where: 

E{4>'0)n»  represents  the  inverse 
distance  fields  at  one  kilometer  which 
are  produced  by  the  directional  antenna 
in  the  horizontal  and  vertical  planes.   . 
£(<J).0)„,  represents  the  theoretical 
inverse  distance  fields  at  one  kilometer 
as  computed  in  accordance  with  Eq.  1, 
above. 

Q  is  the  greater  of  the  following  two 
quantities:  0.025g(»)  E«  or  lO.Og(e) 

VP,w 

where: 

g[6]  is  the  vertical  plane  distribution 
factor,  f(6),  for  the  shortest  element  in 
the  array  (see  Eq.  2,  above:  also  see 
S  73.190.  Figure  5).  If  the  shortest 
element  has  an  electrical  height  in 
excess  of  0.5  wavelength,  g[0]  shall  be 
computed  as  follows: 


<e) 


_  >yi/(g)i'-»- 0.0625 
1.030776 


E„,  is  the  root  sum  square  of  the 
amplitudes  of  the  inverse  fields  of  the 
elements  of  the  array  in  the  horizontal 
plane,  as  used  in  the  expression  for 
£t<^<0](h  (see  Eq.  1.  above),  and  is 
computed  as  follows: 
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E     F. 


I  =  1 


Pkw  is  the  nominal  station  power 
expressed  in  kilowatts,  see  §  73.14.  If  the 
nomina!  power  is  less  than  one  kilowatt. 
Pi.»f  five  degrees,  beginning  with  zero 
degrees  representing  true  north,  and. 
shuW  be  plotted  to  the  largest  scale 
possible  on  unglazed  letter-size  paper 
(main  engraving  approximately  7"  X 
10")  using  only  scale  divisions  and 
subdivisions  of  1,2.2.5.  or  5  times  10""". 
The  horizontal  plane  pattern  shall  be 
plotted  on  polar  coordinate  paper,  with 
the  zero  degree  point  corresponding  to 
true  north.  Patterns  for  elevation  angles 
above  the  horizontal  plane  may  be 
plotted  in  polar  or  rectangular 
coordinates,  with  the  pattern  for  each 
angle  of  elevation  on  a  separate  page. 
Rectangular  plots  shall  begin  and  end  at 
true  north,  with  all  azimuths  labelled  in 
increments  of  not  less  than  20  degrees.  If 
a  rectangular  plot  is  used,  the  ordinate 
showing  the  scale  for  radiation  may  be 
logarithmic.  Such  patterns  for  elevation 
angles  above  the  horizontal  plane  need 
be  submitted  only  upon  specific  request 
by  Commission  staff.  Minor  lobe  and 
null  detail  occurring  betweeT  successive 
patterns  for  specific  angles  of  elevation 
need  not  be  submitted.  Values  of  field 
strength  on  any  pattern  less  than  ten 
percent  of  the  maximum  field  strength 
plotted  on  that  pattern  shall  be  shown 
on  an  enlarged  scale.  Rectangular  plots 
with  a  logarithmic  ordinate  need  not 
utilize  an  expanded  scale  unless 
necessary  to  show  clearly  the  minor 
lobe  and  null  detail. 

(3)  The  effective  (RMS)  field  strength 
in  horizontal  plane  of  £(<t>,0)„(,,  £t(|>.0)(h 
and  the  root-sum-square  (RSS)  value  of 
the  invert  distance  fields  of  the  array 
elements  at  1  kilometer,  derived  from 
the  equation  for  £(<^,0),h.  These  values 
shall  be  tabulated  on  the  page  on  which 
the  horizontal  plane  pattern  is  plotted, 
which  shall  be  specifically  labelled  as 
the  Standard  Harizontal  Plane  Pattern. 

(4)  *  *  • 

(5)  •  '  •• 

(iv)  Where  waiver  of  the  content  of 
this  section  is  requested  or  upon  request 
of  the  Commission  staff,  all  assumptions 
made  and  the  basis  therefor,  particularly 
with  respect  to  the  electrical  height  of 
the  elements,  current  distribution  along 
elements,  efficiency  of  each  element, 
and  ground  conductivity. 

(v)  Where  waiver  of  the  content  of 
this  section  is  requested,  or  upon 


request  of  the  Commission  staff,  those 
formulas  used  for  computing  E[<t>,6)it, 
and  E[4>-^],t4-  Complete  tabulation  of 
final  computed  data  used  in  plotting 
patterns,  including  data  for  the 
determination  of  the  RMS  value  of  the 
pattern,  and  the  RSS  field  of  the  array. 

(6)  •  •  • 

(vii)  Additional  requirements  relating 
to  modified  standard  patterns  appear  in 
5  73.152(c)(3)  and  (c)(4). 
.         *        •        •         • 

24.  Section  73.151  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  73.151    FIcM  strengtti  measurements  to 
est^blis^  per^onnance  of  directionat 
antennas. 

•  •         •         •         • 

(b)  For  stations  authorized  to  operate 
with  simple  directional  antenna  systems 
[e.g..  two  towers)  in  the  1605-1705  kHz 
band,  the  measurements  to  support 
pattern  RMS  compliance  referred  to  in 
paragraphs  (a)(l)(ii)  and  (a)(l)(iii)  of  this 
section  are  not  required.  In  such  cases, 
measured  radials  are  required  only  in 
the  direction  of  short-spaced  allotments, 
or  in  directions  specifically  identified  by 
the  Commission. 

25.  Section  73.152  is  amended  by 
adding  new  paragraphs  (c}(2](iv). 

§73.152    Modification  of  directionaJ 
antenna  data. 

*  •        *        •        • 

(c)  *  *  • 
(2)  *   *   * 

(iv)  Where  the  measured  inverse 
distance  field  exceeds  the  value 
permitted  by  the  standard  pattern,  and 
augmentation  is  allowable  under  the 
terms  of  this  section,  the  requested 
amount  of  augmentation  shall  be 
centered  upon  the  azimuth  of  the  radial 
upon  which  the  excessive  radiation  was 
measured  and  shall  not  exceed  the 
following: 

(A)  The  actual  measured  inverse 
distance  field  value,  where  the  radial 
does  not  involve  a  required  monitoring 
point. 

(B)  120%  of  the  actual  measured 
inverse  field  value,  where  the  radial  has 
a  monitoring  point  required  by  the 
instrument  of  authorization. 
Whereas  some  pattern  smoothing  can  be 
accommodated,  the  extent  of  the 
requested  span(s)  shall  be  minimized 
and  in  no  case  shall  a  requested 
augmentation  span  extend  to  a  radial 
azimuth  for  which  the  analyzed 
measurement  d9ta  does  not  show  a  need 
for  augmentation. 

•        •        •        «        * 

26.  Section  73.153  is  amended  by 
revising  the  last  sentence  in  the 
paragraph  to  read  as  follows: 


§  73.153    Field  strength  measurements  in 
support  of  applications  or  evidence  at 
liearings. 

*  *  *  The  antenna  resistance 
measurements  required  by  §  73.186  need 
not  be  taken  or  submitted. 

27.  Section  73.182  is  revised  to  read  as 
follows: 

§  73. 1 82    Engineering  standards  of 
allocation. 

(a)  Sections  73.21  to  73.37.  inclusive, 
govern  allocation  of  facilities  in  the  AM 
broadcast  band  535-1705  kHz.  §  73.21 
establishes  three  classes  of  channels  in 
this  band,  namely,  clear,  regional  and 
local.  The  classes  and  power  of  AM 
broadcast  stations  which  will  be 
assigned  to  the  various  channels  are  set 
forth  in  S  73.21.  The  classifications  of 
the  AM  broadcast  stations  are  as 
follows: 

(1)  Class  A  stations  operate  on  clear 
channels  with  powers  no  less  than 
lOkW  nor  greater  than  50  kW.  These 
stations  are  designed  to  render  primary 
and  secondary  service  over  an  extended 
area,  with  their  primary  services  areas 
protected  from  objectionable 
interference  from  other  stations  on  the 
same  and  adjacent  channels.  Their 
secondary  service  areas  are  protected 
from  objectionable  interference  from  co- 
channel  stations.  For  purposes  of 
protection.  Class  A  stations  may  be 
divided  into  two  groups,  those  located  in 
any  of  the  contiguous  48  States  and 
those  located  in  Alaska  in  accordance 
with  S  73.25. 

(i)  The  mainland  U.S.  Class  A  stations 
are  those  assigned  to  the  channels 
allocated  by  §  73.25.  The  power  of  these 
stations  shall  be  50  kW.  The  Class  A 
stations  in  this  group  are  afforded 
protection  as  follows: 

(A)  Daytime.  To  the  0.1  mV/m 
groundwave  contour  from  stations  on 
the  same  channel,  and  to  the  0.5  mV/m 
groundwave  contour  from  stations  on 
adjacent  channels. 

(B)  Nighttime.  To  the  0.5  mV7m-50% 
skywave  contour  from  stations  on  the 
same  channels. 

(ii)  Class  A  stations  in  Alaska  operate 
on  the  channels  allocated  by  §  73.25 
with  a  minimum  power  of  10  kW,  a 
maximum  power  of  50  kW,  and  an 
antenna  efficiency  of  282  mV/m/kW  at 
1  kilometer.  Stations  operating  on  these 
channels  in  Alaska  which  have  not  been 
designated  as  Class  A  stations  in 
response  to  licensee  request  will 
continue  to  be  considered  as  Class  B 
stations.  During  daytime  hours  a  Class 
A  station  in  Alaska  is  protected  to  the 
100  jiV/m  groundwave  contour  from  co- 
channel  stations.  During  nighttime 
hours,  a  Class  A  station  in  Alaska  is 
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§  73. 1 53    Field  strength  measurements  In 
support  of  applications  or  evidence  at 
hearings. 

*  *  *  The  antenna  resistance 
measurements  required  by  §  73.186  need 
not  be  taken  or  submitted. 

27.  Section  73.182  is  revised  to  read  as 
follows: 


§  73. 1 82    Engmeer ing  standards  of 
allocation. 

(a)  Sections  73.21  to  73.37.  inclusive, 
govern  allocation  of  facilities  in  the  AM 
broadcast  band  535-1705  kHz.  §  73.21 
establishes  three  classes  of  channels  in 
this  band,  namely,  clear,  regional  and 
local.  The  classes  and  power  of  AM 
broadcast  stations  which  will  be 
assigned  to  the  various  channels  are  set 
forth  in  S  73.21.  The  classifications  of 
the  AM  broadcast  stations  are  as 
follows: 

(1)  Class  A  stations  operate  on  clear 
channels  with  powers  no  less  than 
lOkW  nor  greater  than  50  kW.  These 
stations  are  designed  to  render  primary 
and  secondary  service  over  an  extended 
area,  with  their  primary  services  areas 
protected  from  objectionable 
interference  from  other  stations  on  the 
same  and  adjacent  channels.  Their 
secondary  service  areas  are  protected 
from  objectionable  interference  from  co- 
channel  stations.  For  purposes  of 
protection.  Class  A  stations  may  be 
divided  into  two  groups,  those  located  in 
any  of  the  contiguous  48  States  and 
those  located  in  Alaska  in  accordance 
with  §  73.25. 

(i)  The  mainland  U.S.  Class  A  stations 
are  those  assigned  to  the  channels 
allocated  by  §  73.25.  The  power  of  these 
stations  shall  be  50  kW.  The  Class  A 
stations  in  this  group  are  afforded 
protection  as  follows: 

(A)  Daytime.  To  the  0.1  mV/m 
groundwave  contour  from  stations  on 
the  same  channel,  and  to  the  0.5  mV/m 
groundwave  contour  from  stations  on 
adjacent  channels. 

(B)  Nighttime.  To  the  0.5  mV7m-50% 
skywave  contour  from  stations  on  the 
same  channels. 

(ii)  Class  A  stations  in  Alaska  operate 
on  the  channels  allocated  by  §  73.25 
with  a  minimum  power  of  10  kW.  a 
maximum  power  of  50  kW.  and  an 
antenna  efficiency  of  282  mV/m/kW  at 
1  kilometer.  Stations  operating  on  these 
channels  in  Alaska  which  have  not  been 
designated  as  Class  A  stations  in 
response  to  licensee  request  will 
continue  to  be  considered  as  Class  B 
stations.  During  daytime  hours  a  Class 
A  station  in  Alaska  is  protected  to  the 
100  ^V/m  groundwave  contour  from  co- 
channel  stations.  During  nighttime 
hours,  a  Class  A  station  in  Alaska  is 
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protected  to  the  100  ^V/m-50  percent 
skywave  contour  from  co-channel 
stations.  The  0.5  mV/m  groundwave 
contour  is  protected  both  daytime  and 
nighttime  from  stations  on  adjacent 
channels. 

Note:  In  the  Report  and  Order  in  MM 
Deckel  No.  83-807.  the  Conunission 
designated  15  stations  operating  on  U.S.  clear 
channels  as  Alaskan  Class  A  stations.  Eleven 
of  these  stations  already  have  Alaskan  Class 
A  facilities  and  are  to  be  protected 
accordingly.  Permanent  designation  of  the 
other  four  stations  as  Alaskan  Class  A  is 
conditioned  on  their  constructing  minimum 
Alaskan  Class  A  facilities  no  later  than 
December  31. 1989.  Until  that  date  or  until 
such  facilities  are  obtained,  these  four 
stations  shall  be  temporarily  designated  as 
Alaskan  Class  A  stations,  and  calculations 
involving  these  stations  should  l>e  based  on 
existing  facilities  but  with  an  assumed  power 
of  10  kW.  Thereafter,  these  stations  are  to  be 
protected  based  on  their  actual  Alaskan 
Class  A  facilities.  If  any  of  these  stations 
does  not  obtain  AlaskaD  Class  A  facilities  in 
the  period  specified,  it  is  to  he  protected  as  a 
Class  B  station  based  on  its  actual  facilities. 
These  four  stations  may  increase  power  to  10 
kW  without  regard  to  the  impact  on  co- 
channel  Class  B  stations.  However,  power 
increases  by  these  stations  above  10  kW  (or 
by  existing  Alaskan  Class  A  stations  beyond 
their  current  power  level)  are  subject  to 
applicable  protection  requirements  for  co- 
channel  Class  B  stations.  Other  stations  not 
on  the  original  list  but  which  meet  applicable 
requirements  may  obtain  Alaskan  Class  A 
status  by  seeking  such  designation  from  the 
Commission.  If  a  power  increase  or  other 
change  in  facilities  by  a  station  not  on  the 
original  list  is  required  to  obtain  minimum 
Alaskan  Class  A  facilities,  any  such 
application  shall  meet  the  interference 
protection  requirements  applicable  to  an 
Alaskan  Class  A  proposal  on  the  channel. 

(2)  Class  B  stations  are  stations  which 
operate  on  clear  and  regional  channels 
with  powers  not  less  than  0.25  kW  nor 
more  than  50  kW.  These  stations  render 
primary  service  only,  the  area  of  which 
depends  on  their  geographical  location, 
power,  and  frequency.  It  is 
recommended  that  Class  B  stations  be 
located  so  that  the  interference  received 
from  other  stations  will  not  limit  the 
service  area  to  a  groundwave  contour 
value  greater  than  2.0  mV/m  nighttime 
and  to  the  0.5  mV/m  groundwave 
contour  daytime,  which  are  the  values 
for  the  mutual  protection  between  this 
class  of  stations  and  other  stations  of 
the  same  class. 

Note:  See  §§  73.21(b)(1)  and  73.28(b) 
concerning  power  restrictions  and 
classifications  relative  to  Class  B.  Class  C. 
and  Class  D  stations  in  Alaska,  Hawaii, 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
Stations  in  the  above-named  places  that  are 
reclassified  from  Class  C  to  Class  B  stations 
under  {  73.28(b)  shall  not  be  authorized  to 
increase  power  to  levels  that  would  increase 


the  nighttime  interference-free  limit  of  co- 
channel  Class  C  stations  in  the  conterminous 
United  States. 

(3)  Class  C  stations  operate  on  local 
channels,  normally  rendering  primary 
service  to  a  community  and  the 
suburban  or  rural  areas  immediately 
contiguous  thereto,  with  powers  not  less 
than  0.25  kW.  nor  more  than  1  kW, 
except  as  provided  in  S  73.21(c)(1).  Such 
stations  are  normally  protected  to  the 
daytime  0.5  mV/m  contour.  On  local 
channels  the  separation  required  for  the 
daytime  protection  shall  also  determine 
the  nighttime  separation.  Where 
directional  antennas  are  employed 
daytime  by  Class  C  stations  operating 
with  more  than  0.25  kW  power,  the 
separations  required  shall  in  no  case  be 
less  than  those  necessary  to  afford 
protection,  assuming  nondirectional 
operation  with  0.25  kW.  In  no  case  will 
0.25  kW  or  greater  nighttime  power  be 
authorized  to  a  station  unable  to  operate 
nondirectionally  with  a  power  of  0.25 
kW  during  daytime  hours.  The  actual 
nighttime  limitation  will  be  calculated. 
For  nighttime  protection  purposes,  Class 
C  stations  in  the  48  contiguous  United 
States  may  assume  that  stations  in 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  operating  on  1230, 
1240, 1340, 1400, 1450.  and  1490  kHz  are 
Class  C  stations. 

(4)  Class  D  stations  operate  on  clear 
and  regional  channels  %vith  daytime 
powers  of  not  less  than  0.25  kW  (or 
equivalent  RMS  field  of  141  mV/m  at 
one  kilometer  if  less  than  0.25  kW)  and 
not  more  than  50  kW.  Class  D  stations 
that  have  previously  received  nighttime 
authority  operate  with  powers  of  less 
than  0.25  kW  (or  equivalent  RMS  fields 
of  less  than  141  mV/m  at  one  kilometer) 
are  not  required  to  provide  nighttime 
coverage  in  accordance  with  §  73.24(j) 
and  are  not  protected  from  interference 
during  nighttime  hours.  Such  nighttime 
authority  is  permitted  on  the  basis  of  full 
nighttime  protection  being  afforded  to 
all  Class  A  and  Class  B  stations. 

(b)  When  a  station  is  already  limited 
by  interference  from  other  stations  to  a 
contour  value  greater  than  that  normally 
protected  for  its  class,  the  individual 
received  limits  shall  be  the  established 
standard  for  such  station  with  respect  to 
interference  from  each  other  station. 

(c)  The  four  classes  of  AM  broadcast 
stations  have  in  general  three  types  of 
service  areas,  i.e.,  primary,  secondary 
and  intermittent.  (See  §  73.14  for  the 
definitions  of  primary,  secondary,  and 
intermittent  service  areas.)  Class  A 
stations  render  service  to  all  three  areas. 
Class  B  stations  render  service  to  a 
primary  area  but  the  secondary  and 
intermittent  service  areas  may  be 
materially  limited  or  destroyed  due  to 


interference  from  other  stations. 
depending  on  the  station  assignments 
involved.  Class  C  and  Class  D  stations 
usually  have  only  primary  service  areas'. 
Interference  from  other  stations  may 
limit  intermittent  service  areas  and 
generally  prevents  any  secondary 
service  to  those  stations  which  operate 
at  night.  Complete  intermittent  service 
may  still  be  obtained  in  many  cases 
depending  on  the  station  assignments 
involvea. 

(d)  The  groundwave  signal  strength 
required  to  render  primary  service  is  2 
mV/m  for  communities  with  populations 
of  2.500  or  more  and  0.5  mV/m  for 
communities  with  populations  of  less 
than  2.500.  See  9  73.184  for  curves 
showing  distance  to  various 
groundwave  field  strength  contours  for 
different  frequencies  and  ground 
conductivities,  and  also  see  §  73.183, 
"Groundwave  signals." 

(e)  A  Class  C  station  may  be 
authorized  to  operate  with  a  directional 
antenna  during  daytime  hours  providing 
the  power  is  at  least  0.25  kW.  In 
computing  the  degrees  of  protection 
which  such  antenna  will  afford,  the 
radiation  produced  by  the  directional 
anteiuia  system  will  be  assumed  to  be 
no  less,  in  any  direction,  than  that  which 
would  result  from  non-directional 
operation  using  a  single  element  of  the 
directional  array,  with  0.25  kW. 

(f)  All  classes  of  broadcast  stations 
have  primary  service  areas  subject  to 
limitation  by  fading  and  noise,  and 
interference  from  other  stations  to  the 
contours  set  out  for  each  class  of 
station. 

(g)  Secondary  service  is  provided 
during  nighttime  hours  in  areas  where 
the  skywave  field  strength,  50%  or  more 
of  the  time,  is  0.5  mV/m  or  greater  (0.1 
mV/m  in  Alaska).  Satisfactory 
secondary  service  to  cities  is  not 
considered  possible  unless  the  field 
strength  of  the  skywave  signal 
approaches  or  exceeds  the  value  of  the 
groundwave  field  strength  that  is 
required  for  primary  service.  Secondary 
service  is  subject  to  some  interference 
and  extensive  fading  whereas  the 
primary  service  area  of  a  station  is 
subject  to  no  objectionable  interference 
or  fading.  Only  Class  A  stations  are 
assigned  on  the  basis  of  rendering 
secondary  service. 

Note:  Standards  have  not  been  established 
for  objectionable  fading  because  of  the 
relationship  to  receiver  characteristics. 
Selective  fading  causes  audio  distortion  and 
signal  strength  reduction  below  the  noise 
level,  objectionable  characteristics  inherent 
in  many  modem  receivers.  The  AVC  circuits 
in  the  better  designed  receivers  generally 
maintain  the  audio  output  at  a  sufficiently 
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constant  level  to  permit  satisfactory 
reception  during  most  fading  conditions. 

(h)  Intermittent  service  is  rendered  by 
the  groundwave  and  begins  at  the  outer 
boundary  of  the  primary  service  area 
and  extends  to  a  distance  where  the 
signal  strength  decreases  to  a  value  that 
is  too  low  to  provide  any  service.  This 
may  be  as  low  as  a  few  ;iV/m  in  certain 
areas  and  as  high  as  several  millivolts 
per  meter  in  other  areas  of  high  noise 
level,  interference  from  other  stations,  or 
objectionable  fading  at  night.  The 
intermittent  service  area  may  vary 
widely  from  day  to  night  and  generally 
varies  over  shorter  intervals  of  time. 
Only  Class  A  stations  are  protected 
from  interference  from  other  stations  to 
the  intermittent  service  area. 

(i]  Broadcast  stations  are  licensed  to 
operate  unlimited  time,  limited  time, 
daytime,  share  time,  and  specified 
hours.  (See  §§  73.1710,  73.1725,  73.1720. 
73.1715,  and  73.1730.)  Applications  for 
new  stations  shall  specify  unlimited 
time  operation  only. 

(j)  Section  73.24  sets  out  the  general 
requirements  for  modifying  the  facilities 
of  a  licensed  station  and  for  establishing 
a  new  station.  Sections  73.24(b)  and 
73.37  include  interference  related 
provisions  that  be  considered  in 
connection  with  an  application  to 
modify  the  facilities  of  an  existing 
station  or  to  establish  a  new  station. 
Section  73.30  describes  the  procedural 
steps  required  to  receive  an 
authorization  to  operate  in  the  1605-1705 
kHz  band. 

(k)  Objectionable  nighttime 
interference  from  a  broadcast  station 
occurs  when,  at  a  specified  field 
strength  contour  with  respect  to  the 
desired  station,  the  field  strength  of  an 
undesired  station  (co-channel  or  first 
adjacent  channel,  after  application  of 
proper  protection  ratio)  exceeds  for  10% 
or  more  of  the  time  the  values  set  forth 
in  these  standards.  The  value  derived 
from  the  root-sum-square  of  all 
interference  contributions  represents  the 
extent  of  a  station's  interference-free 
coverage. 

(1)  With  respect  to  the  root-sum- 
square  (RSS)  values  of  interfering  field 
strengths  referred  to  in  this  section, 
calculation  of  nighttime  interference- 
free  service  is  accomplished  by 
considering  the  signals  on  the  three 
channels  of  concern  (co-  and  first 
adjacencies)  in  order  of  decreasing 
magnitude,  adding  the  squares  of  the 
values  and  extracting  the  square  root  of 
the  sum,  excluding  those  signals  which 
are  less  than  50%  of  the  RSS  values  of 
the  higher  signals  already  included. 

(2)  With  respect  to  the  root-sum- 
square  values  of  interfering  field 


strengths  referred  to  in  this  section, 
calculation  of  nighttime  interference  for 
non-coverage  purposes  is  accomplished 
by  considering  the  signals  on  the  three 
channels  of  concern  (co-  and  first 
adjacencies)  in  order  of  decreasing 
magnitude,  adding  the  squares  of  the 
values  and  extracting  the  square  root  of 
the  sum,  excluding  those  signals  which 
are  less  than  25%  of  the  RSS  values  of 
the  higher  signals  already  included. 

(3)  With  respect  to  the  root-sum- 
square  values  of  interfering  field 
strengths  referred  to  in  this  section, 
calculation  is  accomplished  by 
considering  the  signals  on  the  three 
channels  of  concern  (co-  and  first 
adjacencies)  in  order  of  decreasing 
magnitude,  adding  the  squares  of  the 
values  and  extracting  the  square  root  of 
the  sum.  The  0%  exclusion  method 
applies  only  to  the  determination  of  an 
improvement  factor  value  for  evaluating 
a  station's  eligibility  for  migration  to  the 
band  1605-1705  kHz. 

(4)  The  RSS  value  of  the  nighttime 
interference-free  contour  will  not  be 
considered  to  be  increased  when  a  new 
interfering  signal  is  added  which  is  less 
than  50%  of  the  RSS  value  of  the 
interference  from  existing  stations,  and 
which  at  the  same  time  is  not  greater 
than  the  smallest  signal  included  in  the 
RSS  value  of  interference  from  existing 
stations. 

(5)  It  is  recognized  that  application  of 
the  above  "50%  exclusion"  method  (or 
any  exclusion  method  using  a  per  cent 
value  greater  than  zero)  of  calculating 
the  RSS  interference  may  result  in  some 
cases  in  anomalies  wherein  the  addition 
of  a  new  interfering  signal  or  the 
increase  in  value  of  an  existing 
interfering  signal  will  cause  the 
exclusion  of  a  previously  included  signal 
and  may  cause  a  decrease  in  the 
calculated  RSS  value  of  interference.  In 
order  to  provide  the  Commission  with 
more  realistic  information  regarding 
gains  and  losses  in  service  (as  a  basis 
for  determination  of  the  relative  merits 
of  a  proposed  operation)  the  following 
alternate  method  for  calculating  the 
proposed  RSS  values  of  interference  will 
be  employed  wherever  applicable. 

(6)  In  the  cases  where  it  is  proposed  to 
add  a  new  interfering  signal  which  is  not 
less  than  50%  (or  25%,  depending  on 
which  study  is  being  performed)  of  the 
RSS  value  of  interference  from  existing 
stations  or  which  is  greater  that  the 
smallest  signal  already  included  to 
obtain  this  RSS  value,  the  RSS  limitation 
after  addition  of  the  new  signal  shall  be 
calculated  without  excluding  any  signal 
previously  included.  Similarly,  in  cases 
where  it  is  proposed  to  increase  the 
value  of  one  of  the  existing  interfering 
signals  which  has  been  included  in  the 


RSS  value,  the  RSS  limitation  after  the 
increase  shall  be  calculated  without 
excluding  the  interference  from  any 
source  previously  included. 

(7)  If  the  new  or  increased  signal 
proposed  in  such  cases  is  ultimately 
authorized,  the  RSS  values  of 
interference  to  other  stations  affected 
will  thereafter  be  calculated  by  the  "50% 
exclusion"  (or  25%  exclusion,  depending 
on  which  study  is  being  performed) 
method  without  regard  to  this  alternate 
method  of  calculation. 

(8)  Examples  of  RSS  interference 
calculations: 

(i)  Existing  interferences: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 

Station  No.  4—0.58  mV/m. 
The  RSS  value  from  Nos.  1,  2  and  3  is  1.31 
mV/m;  therefore  interference  from  No.  4  is 
excluded  for  it  is  less  than  50%  of  1.31  mV/m. 

(ii)  Station  A  receives  interferences 
from: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 
It  is  proposed  to  add  a  new  limitation,  0.68 
mV/m.  This  is  more  than  50%  of  1.31  mV/m, 
the  RSS  value  from  Nos.  1,  2  and  3.  The  RSS 
value  of  Station  No.  1  and  of  the  proposed 
station  would  be  1.21  m/Vm  which  is  more 
than  twice  as  large  as  the  limitation  from 
Station  No.  2  or  No.  3.  However,  under  the 
above  provision  the  new  signal  and  the  three 
existing  interferences  are  nevertheless 
calculated  for  purposes  of  comparative 
studies,  resulting  in  an  RSS  value  of  1.47  mV/ 
m.  However,  if  the  proposed  station  is 
ultimately  authorized,  only  No.  1  and  the  new 
signal  are  included  in  all  subsequent 
calculations  for  the  reason  that  Nos.  2  and  3 
are  less  than  50%  of  1.21  mV/m,  the  RSS 
value  of  the  new  signal  and  No.  1. 

(iii)  Station  A  receives  interferences 
from: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 
No.  1  proposes  to  increase  the  limitation  it 
imposes  on  Station  A  to  1.21  mV/m.  Although 
the  limitations  from  stations  Nos.  2  and  3  are 
less  than  50%  of  the  1.21  mV/m  limitation, 
under  the  above  provision  they  are 
nevertheless  included  for  comparative 
studies,  and  the  RSS  limitation  is  calculated 
to  be  1.47  mV/m.  However,  if  the  increase 
proposed  by  Station  No.  1  is  authorized,  the 
RSS  value  then  calculated  is  1.21  mV/m 
because  Stations  Nos.  2  and  3  are  excluded  in 
view  of  the  fact  that  the  limitations  they 
impose  are  less  than  50%  of  1.21  mV/m. 

Note:  The  principles  demonstrated  in  the 
previous  examples  for  the  calculation  of  the 
50%  exclusion  method  also  apply  to 
calculations  using  the  25%  exclusion  method 
after  appropriate  adjustment. 
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RSS  value,  the  RSS  limitation  after  the 
increase  shall  be  calculated  without 
excluding  the  interference  from  any 
source  previously  included. 

(7)  If  the  new  or  increased  signal 
proposed  in  such  cases  is  ultimately 
authorized,  the  RSS  values  of 
interference  to  other  stations  affected 
will  thereafter  be  calculated  by  the  "50% 
exclusion"  (or  25%  exclusion,  depending 
on  which  study  is  being  performed) 
method  without  regard  to  this  alternate 
method  of  calculation. 

(8)  Examples  of  RSS  interference 
calculations: 

(i)  Existing  interferences: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 

Station  No.  4—0.58  mV/m. 
The  RSS  value  from  Nos.  1,  2  and  3  is  1.31 
mV/m:  therefore  interference  from  No.  4  is 
excluded  for  it  is  less  than  50%  of  1.31  mV/m. 

(ii)  Station  A  receives  interferences 
from: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 
It  is  proposed  to  add  a  new  limitation.  0.68 
mV/m.  This  is  more  than  50%  of  1.31  mV/m. 
the  RSS  value  from  Nos.  1,  2  and  3.  The  RSS 
value  of  Station  No.  1  and  of  the  proposed 
station  would  he  1.21  m/Vm  which  is  more 
than  twice  as  large  as  the  limitation  from 
Station  No.  2  or  No.  3.  However,  under  the 
above  provision  the  new  signal  and  the  three 
existing  interferences  are  nevertheless 
calculated  for  purposes  of  comparative 
studies,  resulting  in  an  RSS  value  of  1.47  mV/ 
m.  However,  if  the  proposed  station  is 
ultimately  authorized,  only  No.  1  and  the  new 
signal  are  included  in  all  subsequent 
calculations  for  the  reason  that  Nos.  2  and  3 
are  less  than  50%  of  1.21  mV/m.  the  RSS 
value  of  the  new  signal  and  No.  1. 

(iii)  Station  A  receives  interferences 
from: 

Station  No.  1—1.00  mV/m. 

Station  No.  2—0.60  mV/m. 

Station  No.  3—0.59  mV/m. 
No.  1  proposes  to  increase  the  limitation  it 
imposes  on  Station  A  to  1.21  mV/m.  Although 
the  limitations  from  stations  Nos.  2  and  3  are 
less  than  50%  of  the  1.21  mV/m  limitation, 
under  the  above  provision  they  are 
nevertheless  included  for  comparative 
studies,  and  the  RSS  limitation  is  calculated 
to  be  1.47  mV/m.  However,  if  the  increase 
proposed  by  Station  No.  1  is  authorized,  the 
RSS  value  then  calculated  is  1.21  mV/m 
because  Stations  Nos.  2  and  3  are  excluded  in 
view  of  the  fact  that  the  limitations  they 
impose  are  less  than  50%  of  1.21  mV/m. 

Note:  The  principles  demonstrated  in  the 
previous  examples  for  the  calculation  of  the 
50%  exclusion  method  also  apply  to 
calculations  using  the  25%  exclusion  method 
after  appropriate  adjustment. 


(1)  Objectionable  nighttime 
interference  from  a  station  shall  be 
considered  to  exist  to  a  station  when,  at 
the  field  strength  contour  specified  in 
paragraph  (q)  of  this  section  with 
respect  to  the  class  to  which  the  station 
belongs,  the  field  strength  of  an 
interfering  station  operating  on  the  same 
channel  or  on  a  first  adjacent  channel 
after  signal  adjustment  using  the  proper 
protection  ratio,  exceeds  for  10%  or 
more  of  the  time  the  value  of  the 
permissible  interfering  signal  set  forth 
opposite  such  class  in  paragraph  (q)  of 
this  section. 

(m)  For  the  purpose  of  estimating  the 
coverage  and  the  interfering  effects  of 
stations  in  the  absence  of  field  strength 
measurements,  use  shall  be  made  of 
Figure  8  of  §  73.190,  which  describes  the 
estimated  effective  field  (for  1  kW 
power  input)  of  simple  vertical 
omnidirectional  antennas  of  various 
heights  with  ground  systems  having  at 
least  120  quarter-wavelength  radials. 
Certain  approximations,  based  on  the 
curve  or  other  appropriate  theory,  may 
be  made  when  other  than  such  antennas 
and  ground  systems  are  employed,  but 
in  any  event  the  effective  field  to  be 
employed  shall  not  be  less  than  the 
following: 


Oass  o<  station 

Effective 

hek)(at  1 

km) 

All  Class  A  (except  Alaskan) „.... 

Oass  A  (Alaskan).  B  and  D _ 

Claaa  C „ „_...  . 

362  mV/m. 
262  mV/m. 
241  mV/m. 

^4ote  (1):  When  a  directwnal  antenna  is  employed. 
tt>e  radiated  signal  of  a  tsroadcastmg  station  will  vary 
In  strength  in  different  directions,  possitity  beir^ 
greater  than  ttie  above  values  m  certain  directions 
and  less  In  ottier  directions  depending  upon  the 
design  and  adiustment  of  the  directional  antenna 
system.  To  determine  ttie  nterlererx^  m  any  direc- 
tion, the  measured  or  calculated  radiated  fiekj  (unat- 
tenuated  field  strength  at  1  kitometer  from  the  array) 
must  be  used  m  conjurxrtion  wmh  the  appropriate 
propagation  curves  (See  §  73.185  lor  turth«r  discus- 
sion and  solution  of  a  typical  dvectional  antenna 
case) 

Note  (2).  For  Class  B  stations  m  Alaska.  Hawaii. 
Puerto  Rico  and  the  U.S.  Virgin  Islands.  241  mV/m 
shall  be  used. 

(n)  The  existence  or  absence  of 
objectionable  groundwave  interference 
from  stations  on  the  same  or  adjacent 
chaimels  shall  be  determined  by  actual 
measurements  made  in  accordance  with 
the  method  described  in  §  73.186.  or  in 
the  absence  of  such  measurements,  by 
reference  to  the  propagation  curves  of 
§  73.184.  The  existence  or  absence  of 
objectionable  interference  due  to 
skywave  propagation  shall  be 
determined  by  reference  to  Formula  2  in 
S  73.190. 


(0)  Computation  of  Skywave  Field 
Strength  Values: 

(1)  Fifty  Percent  Skywave  Field 
Strength  Values  (Clear  Channel).  In 
computing  the  fifty  percent  skywave 
field  strength  values  of  a  Class  A  clear 
channel  station,  use  shall  be  made  of 
Formula  1  of  §  73.190.  enlided  "Skywave 
Field  Strength"  for  50  percent  of  the 
time. 

(2)  Ten  Percent  Skywave  Field 
Strength  Values.  In  computing  the  10% 
skywave  field  strength  for  stations  on  a 
single  signal  or  an  RSS  basis.  Formula  2 
in  S  73.190  shall  be  used. 

(3)  Determination  of  Angles  of 
Departure.  In  calculating  skywave  field 
strength  for  stations  on  all  channels,  the 
pertinent  vertical  angle  shall  be 
determined  by  use  of  the  formula  in 

S  73.190(d). 

(p)  The  distance  to  any  specified 
groundwave  field  strength  contour  for 
any  frequency  may  be  determined  from 
the  appropriate  curves  in  §  73.184 
entitled  "Ground  Wave  Field  Strength 
vs.  Distance." 

(q)  Normally  protected  service 
contours  and  permissible  interference 
signals  for  broadcast  stations  are  as 
follows  (for  Class  A  stations,  see  also 
paragraph  (a)  of  this  section): 


Oass  of  station 


A 

A  (Alaskan).. 
B 


C „.„ 

D 


Ctasa  of  chaimel  us«d 


Clew., 
do 


Clear „, 

Regional 

Local 

Clear 

Regional 


Signai  strer^ith  contour  of  area  protected  from  ot)iectionat>le  Jnterf erence  ' 

(^V/m) 


Oay< 


SC100 

SC100 
AC  500 
500 

SCO 
500 


Night 


SC500  50%8W 
AC500GW 
SC  100S0%SW 
AC500GW 
2000' 

Not  perse* 
Notpresc. 


Parmitsible  interfering 
I  (>iV/m) 


Day' 


SC5 
AC  250 
SCS 
AC  250 
2S 

AC  250 
SC25 
SC2S 
AC  250 


Night' 


SC25 
Ac  250 
SCS 
AC  250 
25 
250 

Not  presc. 
Not  presc. 


■  When  a  station  is  already  limitad  by  Interference  from  ott>er  stations  to  a  contour  of  higher  vakje  than  that  normally  protected  for  its  class,  this  higher  value 
contour  shall  be  ttte  estaMshed  protectnn  standard  for  such  station.  Changes  proposed  by  Oass  A  and  B  stations  shall  be  required  to  comply  with  the  following 
reaWctiona.  Thoa* Intarfawra IM oonMbule  to  another  stations  RSS  using  the  50%  excursion  method  are  required  to  reduce  their  contribution  to  ttiat  RSS  by  lO^o 
Ttiose  lesser  irtterfarws  thai  conlribuie  to  a  station  s  RSS  using  the  26%  exduskxi  method  but  do  not  contnbute  lo  that  station's  RSS  usirig  tt>e  50%  exclusion 
mettvxl  may  make  changes  not  to  exceed  ttieir  present  contribution.  Interferers  not  Included  m  a  station's  RSS  using  ttie  25%  exclusion  method  are  permitted  to 
Increase  radiation  as  k>ng  as  the  25%  exclusion  threshold  is  not  equalled  or  exceeded  In  no  case  will  a  reduction  be  required  that  would  result  in  a  contnbuting  value 
that  IS  below  the  peninent  value  specified  m  the  table.  This  note  does  not  apply  to  Class  C  stations;  or  to  the  protection  of  Oass  A  stations  which  are  normally 
protected  on  a  single  signal.  non-RSS  tiasis. 

*  Groundwave 

*  Skywave  fieW  strength  for  10  percent  or  more  of  the  time. 

*  Dunng  nighttime  hours.  Class  C  stations  m  the  contiguous  48  States  may  treat  all  Class  B  stations  assigned  lo  1230,  1240,  1340.  1400.  1450  and  1490  kHz  n 
Alaska.  Hawaii,  Puerto  Rico  and  ttie  US  Virgin  Islands  as  If  they  were  Clsss  C  stations. 

Note:  SC=Same  channel;  AC=Adiacent  channel;  SW  =  Skywave;  GW= Groundwave. 


(r)  The  following  table  of  logarithmic 
expressions  is  to  be  used  as  required  for 
determining  the  minimum  permissible 


ratio  of  the  field  strength  of  a  desired  to 
an  undesired  signal.  This  table  shall  be 
used  in  conjunction  with  the  protected 


contours  specified  In  paragraph  (q)  of 
this  section. 


Frequency  separation  of  desired  to  undesired  signals  (kHz) 


0.... 
10. 


Desired  Groundwave  to: 


I  groundwava 

m 


(dB) 


26 

e 


Undesired  10% 
Sky«rave(dB) 


26 
6 


Desired  50%  Skywave 

to  Undesred  10% 

Skywave  (dB) 


26 

not  presc. 
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(s)  Two  stations,  one  with  a  frequency 
twice  of  the  other,  should  not  be 
assigned  in  the  same  groundwave 
service  area  unless  special  precautions 
are  taken  to  avoid  interference  from  the 
second  harmonic  of  the  station 
operating  on  the  lower  frequency. 
Additionally,  in  selecting  a  frequency, 
consideration  should  be  given  to  the  fact 
that  occasionally  the  frequency 
assignment  of  two  stations  in  the  same 
area  may  bear  such  a  relation  to  the 
intermediate  frequency  of  some 
broadcast  receivers  as  to  cause  "image" 
interference,  However,  since  this  can 
usually  be  rectified  by  readjustment  of 
the  intermediate  frequency  of  such 
receivers,  the  Commission,  in  general, 
will  not  take  this  kind  of  interference 
into  consideration  when  authorizing 
stations. 

(f)  The  groundwave  service  of  two 
stations  operating  with  synchronized 
carriers  and  broadcasting  identical 
programs  will  be  subject  to  some 
distortion  in  areas  where  the  signals 
from  the  two  stations  are  of  comparable 
strength.  For  the  purpose  of  estimating 
coverage  of  such  stations,  areas  in 
which  the  signal  ratio  is  between  1:2  and 
2:1  will  not  be  considered  as  receiving 
satisfactory  service. 

Note:  Two  stations  are  considered  to  l>e 
operated  synchronously  when  the  camera 
are  maintained  within  0.2  Hz  of  each  other 
and  they  transmit  identical  program  s. 

28.  Section  73.183  is  amended  by 
removing  paragraph  (b)  and  the  Note; 
adding  a  note  after  paragraph  (a); 
redesignating  paragraphs  (c)  through  (f) 
as  (b)  through  (e);  and  revising  newly 
redesignated  paragraphs  (c]  and  (e)  to 
read  as  follows: 

§  73.183    Groundwave  signals. 

(a)  '   •   • 

Note:  Groundwave  field  strength 
measurements  will  not  be  accepted  or 
considered  for  the  purpose  of  establishing 
that  interference  to  a  station  in  a  foreign 
country  other  than  Canada,  or  that  the  Field 
strength  at  the  border  thereof,  would  be  less 
than  indicated  by  the  use  of  the  ground 
conductivity  maps  and  engineering  standards 
contained  in  this  part  and  applicable 
international  agreements.  Satisfactory 
groundwave  measurements  offered  for  the 
purpose  of  demonstrating  values  of 
conductivity  other  than  those  shown  by 
Figure  M3  in  problems  involving  protection  of 
Canadian  stations  will  be  considered  only  if, 
after  review  thereof,  the  appropriate  agency 
of  the  Canadian  government  notifies  the 
Commission  that  they  are  acceptable  for  such 
purpose. 
*         •         *         *         * 

(c)  Example  of  determining 
interference  by  the  graphs  in  §  73.184: 

It  is  desired  to  determine  whether 
objectionable  interference  exists 


between  a  proposed  5  kW  Class  B 
station  on  990  kWz  and  an  existing  1 
kW  Class  B  station  on  first  adjacent 
channel,  1000  kHz.  The  distance 
between  the  two  stations  is  260 
kilometers  and  both  stations  operate 
nondirectionally  with  antenna  systems 
that  produce  a  horizontal  effective  field 
of  282  in  V/m  at  one  kilometer.  (See 
S  73.185  regarding  of  use  of  directional 
antennas.)  The  ground  conductivity  at 
the  site  of  each  station  and  along  the 
intervening  terrain  is  6  mS/m.  The 
protection  to  Class  B  stations  during 
daytime  is  to  the  500  fiV/m  (0.5  Vm) 
contour  using  a  6  dB  protection  factor. 
The  distance  to  the  500  fiV/m 
groundwave  contour  of  the  1  kW  station 
is  determined  by  the  use  of  the 
appropriate  curve  in  §  73.184.  Since  the 
curve  is  plotted  for  100  mV/m  at  a  1 
kilometer,  to  find  the  distance  of  the  0.5 
mV/m  contour  of  the  1  kw  station,  it  is 
necessary  to  determine  the  distance  to 
the  0.1773  m/Vm  contour. 

(100x0.5/282-0.1773) 

Using  the  6  mS/m  curve,  the  estimated 
radius  of  the  0.5  mV/m  contour  is  62.5 
kilometers.  Subtracting  this  distance 
from  the  distance  between  the  two 
stations  leaves  197.5  kilometers.  Using 
the  same  propagation  curve,  the  signal 
from  the  5  kW  station  at  this  distance  is 
seen  to  be  0.059  mV/m.  Since  a 
protection  ratio  of  6  dB,  desired  to 
undesired  signal,  applies  to  stations 
separated  by  10  kHz.  the  undesired 
signal  could  have  had  a  value  of  up  to 
0.25  mV/m  without  causing 
objectionable  interference.  For  co- 
channel  studies,  a  desired  to  undesired 
signal  ratio  of  no  less  than  20:1  (26  dB)  is 
required  to  avoid  causing  objectionable 
interference. 
***** 

(e)  Example  of  the  use  of  the 
equivalent  distance  method; 

It  is  desired  to  determine  the  distance 
to  the  0.5  mV/m  and  0.025  mV/m 
contours  of  a  station  on  a  frequency  of 
1000  kHz  with  an  inverse  distance  field 
of  100  mV/m  at  one  kilometer  being 
radiated  over  a  path  having  a 
conductivity  of  10  mS/m  for  a  distance 
of  20  kilometers.  5  mS/m  for  the  next  30 
kilometers  and  15  mSm/m  thereafter. 
Using  the  appropriate  curve  in  §  73.184, 
Graph  12.  at  a  distance  of  20  kilometers 
on  the  curve  for  10  mS/m,  the  field 
strength  is  found  to  be  2.84  mV/m.  On 
the  5mS/m  curve,  the  equivalent 
distance  to  this  field  strength  is  14.92 
kilometers,  which  is  5.08  (20-14.92 
kilometers  nearer  to  the  transmitter. 
Continuing  on  the  propagation  curve,  the 
distance  to  a  field  strength  of  0.5  mV/m 
is  found  to  be  36.11  kilomteres. 


The  actual  length  of  the  path 
travelled,  however,  is  41.19  (36.11-1-5.08) 
kilometers.  Continuing  on  this 
propagation  curve  to  the  conductivity 
change  at  44.92  (50.00-5.08)  kilometers, 
the  field  strength  is  found  to  be  0.304 
mV/m.  On  the  15  mS/m  propagation 
curve,  the  equivalent  distance  to  this 
field  strength  is  82.94  kilometers,  which 
changes  the  effective  path  length  by 
38.02  (82.94-44.92)  kilometers. 
Continuing  on  this  propagation  curve, 
the  distance  to  a  field  strength  of  0.025 
mV/m  is  seen  to  be  224.4  kilometers. 
The  actual  length  of  the  path  travelled, 
however,  is  191.46  (224.4-1-5.08-38.02) 
kilometers. 

29.  Section  73.184  is  amended  by 
revising  paragraph  (a)  and  the  note 
following  paragraph  (b),  removing 
paragraph  (c),  and  revising  and 
redesignating  paragraphs  (d),  (e),  and  (f) 
as  (c).  (d),  and  (e).  to  read  as  follows: 

§  73.184    Qroundwave  fMd  strengtti 
charts. 

(a)  Graphs  1  to  20  show,  for  each  of  20 
frequencies,  the  computed  values  of 
groundwave  field  strength  as  a  function 
of  groundwave  conductivity  and 
distance  from  the  source  of  radiation. 
The  groundwave  field  strength  is 
considered  to  be  that  part  of  the  vertical 
component  of  the  electric  field  which 
has  not  been  reflected  from  the 
ionosphere  nor  from  the  troposphere. 
These  20  families  of  curves  are  plotted 
on  log-log  graph  paper  and  each  is  to  be 
used  for  the  range  of  frequencies  shown 
thereon.  Computations  are  based  on  a 
dielectric  constant  of  the  ground 
(referred  to  air  as  unity)  equal  to  15  for 
land  and  80  for  sea  water  and  for  the 
ground  conductivities  (expressed  in  mS/ 
m)  given  on  the  curves.  The  curves  show 
the  variation  of  the  groundwave  field 
strength  with  distance  to  be  expected 
for  transmission  from  a  vertical  antenna 
at  the  surface  of  a  uniformly  conducting 
spherical  earth  with  the  groundwave 
constants  shown  on  the  curves.  The 
curves  are  for  an  antenna  power  of  such 
efficiency  and  current  distribution  that 
the  inverse  distance  (unattenuated)  field 
is  100  mV/m  at  1  kilometer.  The  curves 
are  valid  for  distances  that  are  large 
compared  to  the  dimensions  of  the 
antenna  for  other  than  short  vertical 
antennas. 

(b)-  *  * 

Note:  The  computed  values  of  field  strength 
versus  distance  used  to  plot  Graphs  1  to  20 
are  available  in  tabular  form.  For  information 
on  obtaining  copies  of  these  tabulations  call 
or  write  the  Consumer  Affairs  Office,  Federal 
Communications  Commission,  Washington, 
DC  20554,  (202)  632-7000. 
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The  actual  length  of  the  path 
travelled,  however,  is  41.19  (36.11+5.08) 
kilometers.  Continuing  on  this 
propagation  curve  to  the  conductivity 
change  at  44.92  (50.00-5.08)  kilometers, 
the  field  strength  is  found  to  be  0.304 
mV/m.  On  the  15  mS/m  propagation 
cur\'e,  the  equivalent  distance  to  this 
field  strength  is  82.94  kilometers,  which 
changes  the  effective  path  length  by 
38.02  (82.94-44.92)  kilometers. 
Continuing  on  this  propagation  curve, 
the  distance  to  a  field  strength  of  0.025 
mV/m  is  seen  to  be  224.4  kilometers. 
The  actual  length  of  the  path  travelled, 
however,  is  191.46  (224.4  +  5.08-38.02) 
kilometers. 

29.  Section  73.184  is  amended  by 
revising  paragraph  (a)  and  the  note 
following  paragraph  (b),  removing 
paragraph  (c),  and  revising  and 
redesignating  paragraphs  (d),  (e),  and  (f) 
as  (c),  (d),  and  (e),  to  read  as  follows: 

§  73.184    Qroundwave  fMd  Btrengtti 
dMrts. 

(a)  Graphs  1  to  20  show,  for  each  of  20 
frequencies,  the  computed  values  of 
groundwave  field  strength  as  a  function 
of  groundwave  conductivity  and 
distance  from  the  source  of  radiation. 
The  groundwave  field  strength  is 
considered  to  be  that  part  of  the  vertical 
component  of  the  electric  field  which 
has  not  been  reflected  from  the 
ionosphere  nor  from  the  troposphere. 
These  20  families  of  curves  are  plotted 
on  log-log  graph  paper  and  each  is  to  be 
used  for  the  range  of  frequencies  shown 
thereon.  Computations  are  based  on  a 
dielectric  constant  of  the  ground 
(referred  to  air  as  unity)  equal  to  15  for 
land  and  80  for  sea  water  and  for  the 
ground  conductivities  (expressed  in  mS/ 
m)  given  on  the  curves.  The  curves  show 
the  variation  of  the  groundwave  field 
strength  with  distance  to  be  expected 
for  transmission  from  a  vertical  antenna 
at  the  surface  of  a  uniformly  conducting 
spherical  earth  with  the  groundwave 
constants  shown  on  the  curves.  The 
curves  are  for  an  antenna  power  of  such 
efficiency  and  current  distribution  that 
the  inverse  distance  (unattenuated)  field 
is  100  mV/m  at  1  kilometer.  The  curves 
are  valid  for  distances  that  are  large 
compared  to  the  dimensions  of  the 
antenna  for  other  than  short  vertical 
antennas. 

(b)*  *  * 

Note:  The  computed  values  of  Tield  strength 
versus  distance  used  to  plot  Graphs  1  to  20 
are  available  In  tabular  form.  For  information 
on  obtaining  copies  of  these  tabulations  call 
or  write  the  Consumer  Affairs  Office.  Federal 
Communications  Commission,  Washington, 
DC  20554,  (202)  632-7000. 


(c)  Provided  the  value  of  the  dielectric 
constant  is  near  15,  the  ground 
conductivity  curves  of  Graphs  1  to  20 
may  be  compared  with  actual  field 
strength  measurement  data  to  determine 
the  appropriate  values  of  the  ground 
conductivity  and  the  inverse  distance 
field  strength  at  1  kilometer.  This  is 
accomplished  by  plotting  the  measured 
field  strengths  on  transparent  log-log 
graph  paper  similar  to  that  used  for 
Graphs  1  to  20  and  superimposing  the 
plotted  graph  over  the  Graph 
corresponding  to  the  frequency  of  the 
station  measured.  The  plotted  graph  is 
then  shifted  vertically  until  the  plotted 
measurement  data  is  best  aligned  with 
one  of  the  conductivity  curves  on  the 
Graph:  the  intersection  of  the  inverse 
distance  line  on  the  Graph  with  the  1 
kilometer  abscissa  on  the  plotted  graph 
determines  the  inverse  distance  field 
strength  at  1  kilometer.  For  other  values 
of  dielectric  constant,  the  following 
procedure  may  be  used  to  determine  the 
dielectric  constant  on  the  ground,  the 
ground  conductivity  and  the  inverse 
distance  field  strength  at  1  kilometer. 
Graph  21  gives  the  relative  values  of 
groundwave  field  strength  over  a  plane 
earth  as  a  function  of  the  numerical 
distance  p  and  phase  £ingle  b.  On  graph 
paper  with  coordinates  similar  to  those 
of  Graph  21,  plot  the  measured  values  of 
field  strength  as  ordinates  versus  the 
corresponding  distances  from  the 
antenna  in  kilometers  as  abscissae.  The 
data  should  be  plotted  only  for 
distances  greater  than  one  wavelength 
(or,  when  this  is  greater,  five  times  the 
vertical  height  of  the  antenna  in  the  case 
of  a  nondirectional  antenna  or  10  times 
the  spacing  between  the  elements  of  a 
directional  antenna)  and  for  distances 
less  than  aof'MHz  kilometers  (i.e.,  80 
kilometers  at  1  MHz).  Then,  using  a  light 
box,  place  the  plotted  graph  over  Graph 
21  and  shift  the  plotted  graph  vertically 
and  horizontally  (making  sure  that  the 
vertical  lines  on  both  sheets  are 
parallel)  until  the  best  fit  with  the  data 
is  obtained  with  one  of  the  curves  on 
Graph  21.  When  the  two  sheets  are 
properly  lined  up,  the  value  of  the  field 
strength  corresponding  to  the 
intersection  of  the  inverse  distance  line 
of  Graph  21  with  the  1  kilometer 
abscissa  on  the  data  sheet  is  the  inverse 
distance  field  strength  at  1  kilometer, 
and  the  values  of  the  numerical  distance 
at  1  kilometer,  pi,  and  of  b  are  also 
determined.  Knowing  the  values  of  b 
and  Pi  (the  numerical  distance  at  one 
kilometer),  we  may  substitute  in  the 
following  approximate  values  of  the 
ground  conductivity  and  dielepthc 
constant. 


n   ,  R 


{      ) 


P    ^   X 


cos  b  (Eq.  1) 


(R/X)i  =  Number  of  wavelengths  in  1 
kilometer, 

•        *        *        •        • 

fMHz=fi^uency  expressed  in  megahertz. 


c^x  tan  6— 7 


(Eq.3) 


«= dielectric  constant  on  the  ground 
referred  to  air  as  unity. 

First  solve  for  x  by  substituting  the 
known  values  of  pi,  (R/X)i,  and  cos  b  in 
equation  (1).  Equation  (2)  may  then  be 
solved  for  5  and  equation  (3)  for  «.  At 
distances  greater  than  80/f'  ^'  MHz 
kilometers  the  curves  of  Graph  21  do  not 
give  the  correct  relative  values  of  field 
strength  since  the  curvature  of  the  earth 
weakens  the  field  more  rapidly  than 
these  plane  earth  curves  would  indicate. 
Thus,  no  attempt  should  be  made  to  fit 
experimental  data  to  these  curves  at  the 
larger  distances. 

Note:  For  other  values  of  dielectric 
constant,  use  can  be  made  of  the  computer 
program  which  was  employed  by  the  FCC  in 
generating  the  curves  in  Graphs  1  to  20.  For 
information  on  obtaining  a  printout  of  this 
program,  call  or  write  the  Consumer  Affairs 
Office.  Federal  Communications  Commission, 
Washington,  DC  200554,  (202)  632-7000. 

(d)  At  sufficiently  short  distances  (less 
than  55  kilometers  at  AM  broadcast 
frequencies),  simh  that  the  curvature  of 
the  earth  does  not  introduce  an 
additional  attenuation  of  the  waves,  the 
curves  of  Graph  21  may  be  used  to 
determine  the  groundwave  field  strength 
of  transmitting  and  receiving  antennas 
at  the  surface  of  the  earth  for  any 
radiated  power,  frequency,  or  set  of 
ground  constants.  First,  trace  the 
straight  inverse  distance  line 
corresponding  to  the  power  radiated  on 
transparent  log-log  graph  paper  similar 
to  that  of  Graph  21,  labelling  the 
ordinates  of  the  chart  in  terms  of  field 
strength,  and  the  abscissae  in  terms  of 
distance.  Next,  using  the  formulas  given 
on  Graph  21,  calculate  the  value  of  the 
numerical  distance,  p,  at  1  kilometer, 
and  the  value  of  b.  Then  superimpose 
the  log-log  graph  paper  over  Graph  21, 
shifting  it  vertically  until  both  inverse 
distance  lines  coincide  and  shifting  it 
horizontally  until  the  numerical  distance 
at  1  kilometer  on  Graph  21  coincides 
with  1  kilometer  on  the  log-log  graph 
paper.  The  curve  of  Graph  21 
corresponding  to  the  calculated  value  of 
b  is  then  traced  on  the  log-log  graph 
paper  giving  the  field  strength  versus 
distance  in  kilometers. 


(e)  This  paragraph  consists  of  the 
following  Graphs  1  to  20  and  21. 

Note:  The  referenced  graphs  are  not 
published  in  the  CFR.  nor  will  they  be 
included  in  the  Commission's  automated 
rules  system.  For  information  on  obtaining 
copies  of  the  graphs  call  or  write  the 
Consumer  Affairs  Office.  Federal 
Communications  Commission.  Washington. 
DC  20554.  Telephone:  (202)  632-7000. 

30.  Section  73.185  is  amended  by 
revising  paragraph  (b),  by  removing 
paragraph  (c).  by  revising  and 
redesignating  paragraphs  (d)  and  (e)  as 
(c)  and  (d).  by  removing  paragraphs  (i) 
and  (j).  and  revising  and  redesignating 
paragraphs  (h)  and  (k)  as  (e)  and  (f).  and 
by  revising  newly  redesignated 
paragraph  (f)(2]  to  read  as  follows: 

§  73.185    Computation  of  tntertarfng  signal. 

•  *  •  •  • 

(b)  For  skywave  signals  from  stations 
operating  on  all  channels,  interference 
shall  be  determined  from  the 
appropriate  formulas  and  Figure  6a 
contained  in  §  73.190. 

(c)  The  formulas  in  \  73.190(d) 
depicted  in  Figure  6a  of  §  73.190,  entitled 
"Angles  of  Departure  versus 
Transmission  Range"  are  to  be  used  in 
determining  the  angles  in  the  vertical 
pattern  of  the  antenna  of  an  interfering 
station  to  be  considered  as  pertinent  to 
transmission  by  one  reflection.  To 
provide  for  variation  in  the  pertinent 
vertical  angle  due  to  variations  of 
ionosphere  height  and  ionosphere 
scattering,  the  curves  2  and  3  indicate 
the  upper  and  lower  angles  within  which 
the  radiated  field  is  to  be  considered. 
The  maximum  value  of  field  strength 
occurring  between  these  angles  shall  be 
used  to  determine  the  multiplying  factor 
to  apply  to  the  10  percent  skywave  field 
intensity  value  determined  from 
Formula  2  in  §  73.190.  The  multiplying 
factor  is  found  by  dividing  the  maximum 
radiation  between  the  pertinent  angles 
by  100  mV/m. 

(d)  Example  of  the  use  of  skywave 
curves  and  formulas:  Assume  a 
proposed  new  Class  B  station  from 
which  interference  may  be  expected  is 
located  at  a  distance  of  724  kilometers 
from  a  licensed  Class  B  station.  The 
proposed  station  specifies  geographic 
coordinates  of  40''00'00"N  and  100° 
OO'OO "W  and  the  station  to  be  protected 
is  located  at  an  azimuth  of  45°  true  at 
geographic  coordinates  of  44'26'05"N 
and  93''32'54"W.  The  critical  angles  of 
radiation  as  determined  from  Figure  6a 
of  i  73.190  for  use  with  Class  B  stations 
are  9.6°  and  16.6°.  If  the  vertical  pattern 
of  the  antenna  of  the  proposed  station  in 
the  direction  of  the  existing  station  is 
such  that,  between  the  angles  of  9.6°  and 
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16.6°  above  the  horizon  the  maximum 
radiation  is  260  mV/m  at  one  kilometer, 
the  value  of  the  50%  field,  as  derived 
from  Formula  1  of  5  73.190.  is  0.06217 
mV/m  at  the  location  of  the  existing 
station.  To  obtain  the  value  of  the  10% 
field,  the  50%  value  must  be  adjusted  by 
a  factor  derived  from  Formula  2  of 
§  73.190.  The  value  in  *his  case  is  8.42 
dB.  Thus,  the  10%  field  is  0.1616  mV/m. 
Using  this  in  conjunction  with  the  co- 
channel  protection  ratio  of  26  dB,  the 
resultant  nighttime  limit  from  the 
proposed  station  to  the  licensed  station 
is  3.232  mV/m. 

(e)  In  the  case  of  an  antenna  which  is 
non-directional  in  the  horizontal  plane, 
the  vertical  distribution  of  the  relative 
fields  should  be  computed  pursuant  to 
S  73.160.  In  the  case  of  an  antenna 
which  is  directional  in  the  horizontal 
plane,  the  vertical  pattern  in  the  great 
circle  direction  toward  the  point  of 
reception  in  question  must  first  be 
calculated.  In  cases  where  the  radiation 
in  the  vertical  plane,  at  the  pertinent 
azimuth,  contains  a  large  lobe  at  a 
higher  angle  than  the  pertinent  angle  for 
one  reflection,  the  method  of  calculating 
interference  will  not  be  restricted  to  that 
just  described;  each  such  case  will  be 
considered  on  the  basis  of  the  best 
knowledge  available. 

(f)  In  performing  calculations  to 
determine  permissible  radiation  from 
stations  operating  presunrise  or 
postsunset  in  accordance  with  S  73.99, 
calculated  diurnal  factors  will  be 
multiplied  by  the  values  of  skywave 
field  strength  for  such  stations  obtained 
from  Formula  1  or  2  of  §  73.190. 

(1)  *  *  * 

(2)  Constants  used  in  calculating 
diurnal  factors  for  the  presunrise  and 
postsunset  periods  are  contained  in 
paragraphs  (f)(2]  (i)  and  (ii]  of  this 
section  respectively.  The  columns 
labeled  T^p  represent  the  number  of 
hours  before  and  after  sunrise  and 
sunset  at  the  path  midpoint. 

•        *        *        *        • 

31.  Section  73.187  is  amended  by 
revising  paragraphs  (a]  and  (b]  to  read 
as  follows: 

§73.187    Umttation  on  daytime  radiation. 

(a)(1)  Except  as  otherwise  provided  in 
paragraphs  (a)(2)  and  (3)  of  this  section, 
no  authorization  will  be  granted  for  a 
Class  B  or  Class  D  station  on  a 
frequency  specified  in  S  73.25  if  the 
proposed  operation  would  radiate 
during  the  period  of  critical  hours  (the 
two  hours  after  local  sunrise  and  the 
two  hours  before  local  sunset)  toward 
any  point  on  the  0.1  mV/m  contour  of  a 
co-channel  U.S.  Class  A  station,  at  or 
below  the  pertinent  vertical  angle 
determined  from  Curve  2  of  Figure  6a  of 


S  73.190.  values  in  excess  of  those 
obtained  as  provided  in  paragraph  (b)  of 
this  section. 

(2)  The  limitation  set  forth  in 
paragraph  (a)(1)  of  this  section  shall  not 
apply  in  the  following  cases: 

(i)  Any  Class  B  or  Class  D  operation 
authorized  before  November  30. 1959;  or 

(ii)  For  Class  B  and  Class  D  stations 
authorized  before  November  30, 1959, 
subsequent  changes  of  facilities  which 
do  not  involve  a  change  in  frequency,  an 
increase  in  radiation  toward  any  point 
on  the  0.1  mV/m  contour  of  a  co-channel 
U.S.  Class  A  station,  or  the  move  of 
transmitter  site  materially  closer  to  the 
0.1  mV/m  contour  of  such  Class  A 
station. 

(3)  A  Class  B  or  Class  D  station 
authorized  before  November  30. 1959. 
and  subsequently  authorized  to  increase 
daytime  radiation  in  any  direction 
toward  the  0.1  mV/m  contour  of  a  co- 
channel  U.S.  Class  A  station  (without  a 
change  in  frequency  or  a  move  of 
transmitter  site  materially  closer  to  such 
contour),  may  not,  during  the  two  hours 
after  local  sunrise  or  the  two  hours 
before  local  sunset,  radiate  in  such 
directions  a  value  exceeding  the  higher 
of: 

(i)  The  value  radiated  in  such 
directions  with  facilities  last  authorized 
before  November  30. 1959.  or 

(ii)  The  limitation  specified  in 
paragraph  (a)(1)  of  this  section. 

(b)  To  obtain  the  maximum 
permissible  radiation  for  a  Class  B  or 
Class  D  station  on  a  given  frequency 
from  640  through  990  kHz,  multiply  the 
radiation  value  obtained  for  the  given 
distance  and  azimuth  from  the  500  kHz 
chart  (Figure  9  of  §  73.190)  by  the 
appropriate  interpolation  factor  shown 
in  the  Ksw  column  of  paragraph  (c)  of 
this  section;  and  multiply  the  radiation 
value  obtained  for  the  given  distance 
and  azimuth  from  the  1000  kHz  chart 
(Figure  10  of  S  73.190)  by  the  appropriate 
-interpolation  factor  shown  in  the  Kiooo 
column  of  paragraph  (c)  of  this  section. 
Add  the  two  products  thus  obtained:  the 
result  is  the  maximum  radiation  value 
applicable  to  the  Class  B  or  Class  D 
station  in  the  pertinent  directions.  For 
frequencies  from  1010  to  1580  kHz. 
obtain  in  a  similar  manner  the  proper 
radiation  values  from  the  1000  and  1600 
kHz  charts  (Figures  10  and  11  of 
{  7J.190).  multiply  each  of  these  values 
by  the  appropriate  interpolation  factors 
in  the  K'looo  and  K'i«oo  columns  in 
paragraph  (c)  of  this  sectioa  and  add 
the  products. 
•        *        *        •        • 

32.  Section  73.189  is  amended  by 
revising  paragraphs  (b)(2)(i).  (b)(2)({ii). 


(b){2)(ii).  (b)(3),  and  (b){e),  to  read  as 
follows: 

§  73.189    MIntmum  antonna  hatgrrts  or 
•trangtti  requirements. 


(b)  *  *  • 

(2)  *  •   * 

(i)  Class  C  stations,  and  stations  in 
Alaska,  Hawaii,  Puerto  Rico  and  the 
U.S.  Virgin  Islands  on  1230. 1240. 1340. 
1400, 1450  and  1490  kHz  that  were 
formerly  Class  C  and  were  redesignated 
as  Class  B  pursuant  to  §  73.26(b),  45 
meters  or  a  minimum  effective  field 
strength  of  241  mV/m  for  1  kW  (121  mV/ 
m  for  0.25  kW).  (This  height  applies  to  a 
Class  C  station  on  a  local  channel  only. 
Curve  A  shall  apply  to  any  Class  C 
stations  in  the  48  conterminous  States 
that  are  assigned  to  Regional  channels.) 

(ii)  Class  A  (Alaska).  Class  B  and 
Class  D  stations  other  than  those 
covered  in  §  73.189(b)(2)(i).  a  minimum 
effective  field  strength  of  282  mV/m  for 
IkW. 

(iii)  Class  A  stations,  a  minimum 
effective  field  strength  of  362  mV/m  for 
IkW. 

(3)  The  heights  given  on  the  graph  for 
the  antenna  apply  regardless  of  whether 
the  antenna  is  located  on  the  ground  or 
on  a  building.  Except  for  the  reduction 
of  shadows,  locating  the  antenna  on  a 
building  does  not  necessarily  increase 
the  efficiency  and  where  the  height  of 
the  building  is  in  the  order  of  a  quarter 
wave  the  efficiency  may  be  materially 
reduced. 
*        *        •        •        • 

(6)  The  main  element  or  elements  of  a 
directional  antenna  system  shall  meet 
the  above  minimum  requirements  with 
respect  to  height  or  effective  field 
strength.  No  directional  antenna  system 
will  be  approved  which  is  so  designed 
that  the  effective  field  of  the  array  is 
less  than  the  minimum  prescribed  for 
the  class  of  station  concerned,  or  in  case 
of  a  Class  A  station  less  than  90  percent 
of  the  ground  wave  field  which  would 
be  obtained  from  a  perfect  antenna  of 
the  height  specified  by  Figure  7  of 
§  73.190  for  operation  on  frequencies 
below  1000  kHz.  and  in  the  case  of  a 
Class  B  or  Class  D  station  less  than  90 
percent  of  the  ground  wave  field  which 
would  be  obtained  from  a  perfect 
antenna  of  the  height  specified  by  Figure 
7  of  i  73.190  for  operation  on 
frequencies  below  750  kHz. 

33.  Section  73.190  is  amended  by 
revising  Figures  7  and  8  to  reflect  the  use 
of  metric  units  and  by  revising 
paragraphs  (a),  (b),  (c),  and  (e)  to  read 
as  follows: 
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(b)(2)(ii).  (b)(3),  and  (b)(6).  to  read  as 
follows: 

§73.189    Minimum  antenna  heights  or  IMd 
strength  requirements. 

•        •        *        •        • 

(b)  *  *  * 

(2)  *  *  * 

(i)  Class  C  stations,  and  stations  in 
Alaska.  Hawaii,  Puerto  Rico  and  the 
U.S.  Virgin  Islands  on  1230. 1240. 1340. 
1400, 1450  and  1490  kHz  that  were 
formerly  Class  C  and  were  redesignated 
as  Class  B  pursuant  to  §  73.26(b),  45 
meters  or  a  minimum  effective  field 
strength  of  241  mV/m  for  1  kW  (121  mV/ 
m  for  0.25  kW).  (This  height  applies  to  a 
Class  C  station  on  a  local  channel  only. 
Curve  A  shall  apply  to  any  Class  C 
stations  in  the  48  conterminous  States 
that  are  assigned  to  Regional  channels.) 

(ii)  Class  A  (Alaska).  Class  B  and 
Class  D  stations  other  than  those 
covered  in  \  73.189(b)(2)(i).  a  minimum 
effective  field  strength  of  282  mV/m  for 
IkW. 

(iii)  Class  A  stations,  a  minimum 
effective  field  strength  of  362  mV/m  for 
IkW. 

(3)  The  heights  given  on  the  graph  for 
the  antenna  apply  regardless  of  whether 
the  antenna  is  located  on  the  ground  or 
on  a  building.  Except  for  the  reduction 
of  shadows,  locating  the  antenna  on  a 
building  does  not  necessarily  increase 
the  efficiency  and  where  the  height  of 
the  building  is  in  the  order  of  a  quarter 
wave  the  efficiency  may  be  materially 
reduced. 
•        *        •        •        • 

(6)  The  main  element  or  elements  of  a 
directional  antenna  system  shall  meet 
the  above  minimum  requirements  with 
respect  to  height  or  effective  field 
strength.  No  directional  antenna  system 
will  be  approved  which  is  so  designed 
that  the  effective  field  of  the  array  is 
less  than  the  minimum  prescribed  for 
the  class  of  station  concerned,  or  in  case 
of  a  Class  A  station  less  than  90  percent 
of  the  ground  wave  field  which  would 
be  obtained  from  a  perfect  antenna  of 
the  height  specified  by  Figure  7  of 
§  73.190  for  operation  on  frequencies 
below  1000  kHz.  and  in  the  case  of  a 
Class  B  or  Class  D  station  less  than  90 
percent  of  the  ground  wave  field  which 
would  be  obtained  from  a  perfect 
antenna  of  the  height  specified  by  Figure 
7  of  §  73.190  for  operation  on 
frequencies  below  750  kHz. 

33.  Section  73.190  is  amended  by 
revising  Figures  7  and  8  to  reflect  the  use 
of  metric  units  and  by  revising 
paragraphs  (a),  (b),  (c),  and  (e)  to  read 
as  follows: 
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§  73. 1 90    Engineering  charts  and  related 
formulas. 

(a)  This  section  consists  of  the 
following  Figures:  2,  r3,  5.  6a.  7,  8.  9, 10. 
11, 12,  and  13.  Additionally,  formulas 


that  are  directly  related  to  graphs  are 
included. 

(b)  Formula  1  is  used  for  calculation  of 
50%  skywave  field  strength  values. 


Formula  1.  Skywave  field  strength. 
50%of  thetime(atSS  +  6): 

The  skywave  field  strength.  fr(50).  for 
a  characteristic  field  strength  of  100 
mV/m  at  1  km  is  given  by: 


F,(50)  =  (97.5  -201ogD)  -  (27c  +  4.95tan2  0J 


d»(/iJ7m)     ^-  1) 


The  slant  distance,  D,  is  given  by: 


d  =  lll.iarf"  km 


lEq.4) 


D=     V40,000+c/»     km 


(Eq.2) 


The  geomagnetic  latitude  of  the 

midpoint  of  the  path,  <1>m,  is  given  by: 

♦w  =arcsin[sin  o«  sin  78.5* 

+  cos  an  cos  78.5*  cos(69  -»-  bnW 

degrees        (Eq.  3) 

The  short  great-circle  path  distance,  d,  is 

given  by: 


Where: 

(T  =  arccosCsin  ot  sin  ok 

-I-  cos  ar  cos  O/j  cos[bR  —  bj)2 

degrees        (Eq.5) 

Where: 

Ot  is  the  geographic  latitude  of  the 
transmitting  terminal  (degrees) 

Of  is  the  geographic  latitude  of  the 
receiving  terminal  (degrees) 


br  is  the  geographic  longitude  of  the 
transmitting  terminal  (degrees) 

bii  is  the  geographic  longitude  of  the 
receiving  terminal  (degrees) 

Ou  is  the  geographic  latitude  of  the 
midpoint  of  the  great-circle  path 
(degrees)  and  is  given  by: 

bM  is  the  geographic  longitude  of  the 
midpoint  of  the  great-circle  path 
(degrees)  and  is  given  by: 


fl,,  =  90-arccos 


sin.,cos^-J.cos.,sin^-J^-— --. 


(Eq.6) 


*M  =  *«^* 


Note  (1):  If  |<t>M  I  is  greater  than  60 
degrees,  equation  (1)  is  evaluated  for 
I  <t>v  I  =60  degrees. 

Note  (2):  North  and  east  are 
considered  positive;  south  and  west 
negative. 

Note  (3):  In  equation  (7),  A  =  — 1  for 
west  to  east  paths  (i.e..  ba  >  br], 
otherwise  A  =  1. 


arccos 


cos  —  -  smaj|Smaj 


cosaj^cosOfg 


(Eq.7) 


(c)  Formula  2  is  used  for  calculation  of 
10%  skywave  field  strength  values. 

Formula  2.  Skywave  field  strength, 
10%  of  tfie  time  (at  SS-(-6): 

The  skywave  field  strength.  /v(10).  is 
given  by: 

Fc(lO)  =  Fc(50)  -I-  A        dB(tiV/m) 
Where: 
A  =  6  when  l*^!  <  40 


A  =  0.2  IOmI  -  2  when  40  <  |<t>v| 
A  =  10  when  I  <l>,v  I  >  60 


<  60 


(e)  In  the  event  of  disagreement 
between  computed  values  using  the 
formulas  shown  above  and  values 
obtained  directly  from  the  figures,  the 
computed  values  will  control. 
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ANTENNAS  FOR  AM 
BROADCAST  STATIONS 

UMMUU  VERTICAL  HEIGKT  OF  AMTENNAS 
PEnWTTEO  TO  BE  INSTALLED  (A.  B.  4  C) 

CLASS  A  STATIONS  (EXCEPT  ALASKAN  A).  OR 
A  MNMUM  EFFECT;VE  REU)  MTENSfTV 
OF  362  nV/m  FOR  1  KW  @  1  KM 

WHERE  IT  B  SHOWN  THAT  AN  ANTENNA  OF  MORE 
THAN  1S3  METERS  CANNOT  BE  APPROVED  AT 
ANY  LOCATION  WfTHM  A  METROPOUTAN  AREA 
BECAUSE  OF  AJfl-TRAFFIC  CONSIDERATION, 
A  WIGHT  OF  1 U  METERS  WLL  BE  ACCEPTED. 

CLASS  A  (ALASKAN).  B.  A  D  STATIONS,  OR 
A  MINIMM  EFFECTIVE  FIELD  tfTENSITY 
OF  2t2  nV/M  FOR  1  KW  9 1  KM 

CLASS  C  STATIONS.  OR  A  MINIMUM  EFFECTIVE 
fKlB  MTENSfTY  OF  241  MV/m  FOR  1  KW  9 1  KM 
(100  WATTS.  76  aiV/m  t  2S0  WATTS,  1M  BiV/m) 
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34.  Section  73.1030  is  amended  by 
revising  the  table  in  paragraph  (b)  to 
read  as  follows: 

§  73.1030    Notifications  concerning 
Interference  to  radio  astronomy,  research 
and  receiving  Installations. 
.        .        .        •        • 

lb)  *  *  * 


Frequency  range 


Below  540  kHz 

540  to  1700  kHz.. 
1.7  to  470  MHz..., 
470  to  890  MHz... 
Above  890  MHz.. 


Field 
Strength 

In 
author- 
ized 
t>and- 
widthof 
service 
(mV/m) 


Power 

flux 

deraity 

In 
author- 

izd 
tMnd- 
width 

of 
service 
(dBW/ 
m')  ' 


-65.8 

-59.8 

»-65.8 

•-56.2 

»-85.8 


■  Equivalent  values  of  power  flux  density  are  cal- 
culated assuming  tree  space  characteristic  imped- 
ance o(  376.7  =  120  ohms. 

'  Space  statxins  shall  conform  to  the  power  Mux 
density  hmits  at  ttw  earth's  surface  specified  in 
appropnate  parts  of  the  FCC  mles,  but  in  no  case 
shoukj  exceed  the  at>ove  levels  m  any  4  kHz  band 
lor  all  angles  of  arrival. 


35.  Section  73.1125  is  amended  by 
adding  a  note  at  the  end  of  the  section  to 
read  as  follows: 

§  73. 1 1 25    Station  main  studio  location. 

•        *        *        *        • 

Note:  AM  stations  that  simulcast  on  a 
frequency  in  the  535-1605  kHz  band  and  on  a 
frequency  in  the  1605-1705  kHz  band  need 
only  have  the  studio  be  located  within  the  5 
mV/m  contour  of  the  lower  band  operation 
during  the  term  of  the  simultaneous  operating 
authority.  Upon  termination  of  the  535-1605 
kHz  band  portion  of  the  dual  frequency 
operation,  the  above  rule  shall  then  become 
applicable  to  the  remaining  operation  in  the 
1605-1705  kHz  band. 

36.  A  new  paragraph  (c)  is  added  to 
§  73.1150  to  read  as  follows: 

§  73. 11 50    Transferring  a  station. 

•  «  *  *  * 

(c)  Licensees  and/or  permittees 
authorized  to  operate  in  the  535-1605 
kHz  and  in  the  1605-1705  kHz  band 
pursuant  to  the  Report  and  Order  in  MM 
Docket  No.  87-267  will  not  be  permitted 
to  assign  or  transfer  control  of  the 
license  or  permit  for  a  single  frequency 
during  the  period  that  joint  operation  is 
authorized. 

37.  Section  73.1201  is  amended  by 
revising  (c)(2)  to  read  as  follows: 

§  73. 1 201    Station  identification. 

•  *  *  •  • 

(0)  •  •  • 


(2)  Simultaneous  AM  (535-1605  kHz) 
and  AM  (1605-1705  kHz  broadcasts.  If 
the  same  licensee  operates  an  AM 
broadcast  station  in  the  535-1605  kHz 
band  and  an  AM  broadcast  station  in 
the  1605-1705  kHz  band  with  both 
stations  licensed  to  the  same  community 
and  simultaneously  broadcasts  the  same 
programs  over  the  facilities  of  both  such 
stations,  station  identification 
announcements  may  be  made  jointly  for 
both  stations  for  periods  of  such 
simultaneous  operations. 
***** 

38  Paragraph  (b)(l)(ii)  of  S  73.1570  is 
revised  to  read  as  follows: 


§73.1570 
TV  aural. 


Modulation  levels:  AM,  FM,  and 


(b)  *  •  • 

(ii)  For  AM  stations  transmitting 
telemetry  signals  for  remote  control  or 
automatic  transmission  system 
operation,  the  amplitude  of  modulation 
of  the  carrier  by  the  use  of  subaudible 
tones  must  not  be  higher  than  necessary 
to  effect  reliable  and  accurate  data 
transmission  and  may  not,  in  any  case. 

exceed  6%. 

***** 

39.  Section  73.1650  is  amended  by 
revising  paragraph  (b)(2),  introductory 
text,  and  adding  paragraphs  (b)(2)(i]  and 
(b)(2)(ii)  to  read  as  follows: 

S  73.1650    International  agreements. 

***** 

(b)  *  *  * 

(2)  Regional  Agreements  for  the 
Broadcasting  Service  in  Region  2: 

(i)  MF  Broadcasting  535-1605  kHz,  Rio 
de  Janeiro,  1981. 

(ii)  MF  Broadcasting  1605-1705  kHz, 
Rio  de  Janeiro,  1988. 
***** 

40.  A  note  is  added  at  the  end  of 
Section  73.1665  to  read  as  follows: 

$73.1665    Main  transmitters. 

***** 

Note:  Pending  the  availability  of  AM 
broadcast  transmitters  that  are  type-accepted 
for  use  in  the  1605-1705  kHz  band, 
transmitters  that  are  type-accepted  for  use  in 
the  535-1605  kHz  band  as  shown  on  the 
FCC's  Radio  Equipment  List  may  be  utilized 
in  the  1605-1705  kHz  band  if  it  is  shown  that 
the  requirements  of  S  73.44  have  been  met. 
FCC  approval  of  the  manufacturer's 
application  for  type-acceptance  will 
supersede  the  applicability  of  this  note. 

41.  Paragraph  (c)  in  §  73.1705  is 
revised  to  read  as  follows: 

§  73.1705    Time  of  operatiofL 

***** 

(c)  AM  stations  in  the  535-1705  kHz 
band  will  be  licensed  for  unlimited  time. 


In  the  535-1605  kHz  band,  stations  that 
apply  for  share  time  and  specified  hours 
operations  may  also  be  licensed.  AM 
stations  licensed  to  operate  daytime- 
only  and  limited-time  may  continue  to 
do  so;  however,  no  new  such  stations 
will  be  authorized,  except  for  fuUtime 
stations  that  reduce  operating  hours  to 
daytime-only  for  interiference  reduction 
purposes. 

42.  Section  73.1725  is  revised  to  read 
as  follows: 

S  73.1725    Limited  time. 

(a)  Operation  is  applicable  only  to 
Class  B  (secondary)  AM  stations  on  a 
clear  channel  with  facilities  authorized 
before  November  30. 1959.  Operation  of 
the  secondary  station  is  permitted 
during  daytime  and  until  local  sunset  if 
located  west  of  the  Class  A  station  on 
the  channel,  or  until  local  sunset  at  the 
Class  A  station  if  located  east  of  that 
station.  Operation  is  also  permitted 
during  nighttime  hours  not  used  by  the 
Class  A  station  or  other  stations  on  the 
channel. 

(b)  No  authorization  will  be  granted 
for 

(1)  A  new  limited  time  station; 

(2)  A  limited  time  station  operating  on 
a  changed  frequency; 

(3)  A  limited  time  station  with  a  new 
transmitter  site  materially  closer  to  the 
0.1  mV/m  contour  of  a  co-channel  U.S. 
Class  A  station;  or 

(4)  Modification  of  the  operating 
facilities  of  a  limited  time  station 
resulting  in  increased  radiation  toward 
any  point  on  the  0.1  mV/m  contour  of  a 
co-channel  U.S.  Class  A  station  during 
the  hours  after  local  sunset  in  which  the 
limited  time  station  is  permitted  to 
operate  by  reason  of  location  east  of  the 
Class  A  station. 

(c)  The  licensee  of  a  secondary  station 
which  is  authorized  to  operate  limited 
time  and  which  may  resume  operation 
at  the  time  the  Class  A  station  (or 
stations)  on  the  same  channel  ceases 
operation  shall,  with  each  application 
for  renewal  of  license,  file  in  triplicate  a 
copy  of  its  regular  operating  schedule.  It 
shall  bear  a  signed  notation  by  the 
licensee  of  the  Class  A  station  of  its 
objection  or  lack  of  objection  thereto. 
Upon  approval  of  such  operating 
schedule,  the  FCC  will  affix  its  file  mark 
and  return  one  copy  to  the  licensee 
authorized  to  operate  limited  time.  This 
shall  be  posted  with  the  station  license 
and  considered  as  a  part  thereof. 
Departure  from  said  operating  schedule 
will  be  permitted  only  pursuant  to 

§  73.1715  (Share  time). 

43.  Section  73.1740  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 
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S  73.1740    Minimum  operating  schedule. 

(a)  *  •  • 

(1)  *  •  • 

(i)  Class  D  stations  which  have  been 
authorized  nighttime  operations  need 
comply  only  with  the  minimum 
requirements  for  operation  between  6 
a.m.  and  6  p.m.,  local  time. 

•  *  •  •  • 

44.  Paragraph  (a)  of  S  73.3516  is 
revised  to  read  as  follows: 

§73.3516    Specification  of  facilitiet. 

(a)  An  application  for  facilities  in  the 
AM.  FM,  or  TV  broadcast  services  or 
low  power  TV  service  shall  be  limited  to 
one  frequency,  or  channel,  and  no 
application  will  be  accepted  for  filing  if 
it  requests  an  alternate  frequency  or 
channel.  Applications  specifying  split 
frequency  AM  operations  using  one 
frequency  during  daytime  hours 
complemented  by  a  different  frequency 
during  nighttime  hours  will  not  be 
accepted  for  filing. 

•  •        *        •        • 

45.  New  paragraphs  (c)  and  (d)  and 
Notes  1  and  2  are  added  to  S  73.3517  to 
read  as  follows: 

§  73.35 1 7    Contingent  applications. 

•  •        •        •        * 

(c)  Upon  payment  of  the  filing  fees 
prescribed  in  S  1.1111  of  this  chapter, 
the  Commission  will  accept  two  or  more 
applications  filed  by  existing  AM 
licensees  for  modification  of  facilities 
that  are  contingent  upon  granting  of 
both,  if  granting  such  contingent 
applications  will  reduce  interference  to 
one  or  more  AM  stations  or  will 
otherwise  increase  the  area  of 
interference-free  service.  The 
applications  must  state  that  they  are 
filed  pursuant  to  an  interference 
reduction  arrangement  and  must  cross- 
reference  all  other  contingent 
applications. 

(d)  Modified  proposals  curing  conflicts 
between  mutually  exclusive  clusters  of 
applications  filed  in  accordance  with 
paragraphs  (c)  of  this  section  will  be 
accepted  for  60  days  following  issuance 
of  a  public  notice  identifying  such 
confiicts. 

Note  1:  No  application  to  move  to  a 
frequency  in  the  1605-1705  liHz  t>and  may  be 
part  of  any  pacl(age  of  contingent 
applications  aasociated  with  a  voluntary 
agreement. 

Note  2:  In  cases  wiiere  no  modined 
proposal  is  Filed  pursuant  to  paragraph  (d)  of 
this  section,  the  Commission  will  grant  the 
application  resulting  in  the  greatest  net 
interference  reduction. 

46.  Paragraph  (i)  in  S  73.3550  is  revised 
to  read  as  follows: 


§  73.35S0    RequesU  for  new  or  modified 
can  sign  assignments. 

*  •         •         *        • 

(i)  Stations  in  different  broadcast 
services  (or  operating  jointly  in  the  53&- 
1605  kHz  band  and  in  the  1605-1705  kHz 
band)  which  are  under  common  control 
may  request  that  their  call  signs  be 
conformed  by  the  assignment  of  the 
same  basic  call  sign  if  that  call  sign  is 
not  being  used  by  a  non-commonly 
owned  station.  For  the  purposes  of  this 
paragraph,  50%  or  greater  common 
ownership  shall  constitute  a  prima  facie 
showing  of  common  control. 
«        *        *        *        * 

47.  Section  73.3555  is  amended  by 
revising  Note  4  and  adding  new  Notes  8, 
9  and  10  to  read  as  follows: 

§73.3555    (Multiple  ovmership. 

*  «        •        «        « 

Note  4:  Paragraphs  (a)  through  (d)  of  this 
section  will  not  be  applied  to  require 
divestiture,  by  any  licensee,  of  existing 
facilities,  and  will  not  apply  to  applications 
for  increased  power  for  Class  C  stations,  to 
applications  for  assignment  of  license  or 
transfer  of  control  Hied  in  accordance  with 
i  73.3540(f)  or  J  73.3541(b)  of  this  part,  or  to 
applications  for  assignment  of  license  or 
transfer  of  control  to  heirs  or  legatees  by  will 
or  intestacy  if  no  new  or  increased  overlap 
would  be  created  l)etween  commonly  owned, 
operated,  or  controlled  broadcast  stations  in 
the  same  service  and  if  no  new 
encompassment  of  communities  proscribed  in 
paragraphs  (b)  and  (c)  of  this  section  as  to 
commonly  owned,  operated,  or  controlled 
broadcast  stations  or  daily  newspapers 
would  result.  Said  paragraphs  will  apply  to 
all  applications  for  new  stations,  to  all  other 
applications  for  assignment  or  transfer,  and 
to  all  applications  for  major  changes  in 
existing  stations  except  major  changes  that 
will  result  in  overlap  of  contours  of  broadcast 
stations  in  the  same  service  with  each  other 
no  greater  than  already  existing.  (The 
resulting  areas  of  overlap  of  contours  of  such 
broadcast  stations  with  each  other  in  such 
major  change  cases  may  consist  partly  or 
entirely  of  new  terrain.  However,  if  the 
population  in  the  resulting  overlap  areas 
substantially  exceeds  that  in  the  previously 
overlap  areas,  the  Commission  will  not  grant 
the  application  if  it  finds  that  to  do  so  would 
be  against  the  public  interest,  convenience,  or 
necessity.)  Commonly  owned,  operated,  or 
controlled  broadcast  stations,  with 
overlapping  contours  or  with  community- 
encompassing  contours  prohibited  by  this 
section  may  not  be  assigned  or  transferred  to 
a  single  person,  group,  or  entity,  except  as 
provided  above  in  this  note.  If  a  commonly 
owned,  operated,  or  controlled  broadcast 
station  and  daily  newspaper  fall  within  the 
encompassing  proscription  of  this  section,  the 
station  may  not  be  assigned  to  a  single 
person,  group  or  entity  if  the  newspaper  is 
being  simultaneously  sold  to  such  single 
person,  group  or  entity. 
*         •         •         *         * 

Note  8:  Paragraph  (aHl)  of  this  section  will 
not  apply  to  an  application  for  an  AM  station 


license  in  the  535-1605  kHz  band  where  grant 
of  such  application  will  result  in  the  overlap 
of  5  mV/m  groundwave  contours  of  the 
proposed  station  and  that  of  another  AM 
station  in  the  535-1605  liHi  band  that  is 
commonly  owned,  operated  or  controlled  if 
the  applicant  shows  that  a  significant 
reduction  in  interference  to  adjacent  or  co- 
channel  stations  would  accompany  such 
common  ownership.  Such  AM  overlap  cases 
will  be  considered  on  a  case-by-case  basis  to 
determine  whether  common  ownership, 
operation  or  control  of  the  stations  in 
question  would  be  in  the  public  interest. 
Applicants  in  such  cases  must  submit  a 
contingent  application  for  the  major  or  minor 
facilities  change  needed  to  achieve  the 
interference  reduction  along  with  the 
application  which  seeks  to  create  the  5  mV/m 
overlap  situation. 

Note  »:  Paragraph  [a][\]  of  this  section  will 
not  apply  to  an  application  for  an  AM  station 
license  in  the  ieoS-1705  kHr  band  where 
grant  of  such  application  will  result  in  the 
overlap  of  the  5  mV/m  groundwave  contours 
of  the  proposed  station  and  that  of  another 
AM  station  in  the  535-1605  kHz  band  that  is 
commonly  owned,  operated  or  controlled. 
Paragraphs  (d)(lHi)  and  (d|(l)(iij  of  this 
section  will  not  apply  to  an  application  for  an 
AM  station  license  in  the  1605-1705  iiHz  band 
by  an  entity  that  owns,  operates,  controls  or 
has  a  cognizable  interest  in  AM  radio 
stations  in  the  535-1605  kHz  band. 

Note  10:  Authority  for  joint  ownership 
granted  pursuant  to  Note  9  will  expire  at  3 
a.m.  local  time  on  the  Fifth  anniversary  of  the 
date  of  issuance  of  a  construction  permit  for 
an  AM  radio  station  in  the  1605-1705  liHz 
band. 

48,  Section  73.3564  is  amended  by 
adding  a  new  paragraph  (ej  to  read  as 
follows: 

§73.3564    Acceptance  of  applications. 
*        •        •        •        * 

(e)  Applications  for  operation  in  the 
1605-1705  kHz  band  will  be  accepted 
only  if  filed  pursuant  to  the  terms  of 
S  73.30(b). 

§73.3570    IRedesignated  as  §73.231 

49,  Section  73.3570  is  redesignated  as 
S  73.23, 

50,  Section  73.3571  is  amended  by 
revising  paragraphs  (a),  and  (a)(1),  by 
adding  a  new  paragraph  (a)(3),  by 
removing  paragraphs  (d)(1)  and  (e),  by 
revising  and  redesignating  paragraphs 
(d)(2),  (d)(3)  and  (d)(4)  as  (d)(1),  (d)(2) 
and  (d)(3),  by  redesignating  paragraphs 
(f)  through  (i)  as  (e)  through  (h)  and 
revising  newly  redesignated  paragraphs 
(f)  and  (h),  by  redesignating  paragraphs 
(j){l).(i)(2).(i)(3).and(i)(4)as(i)(l), 
(i)(2),  (i)(3),  and  (i)(4)  and  revising  the 
text  of  newly  redesignated  paragraph 
(i){l).  and  be  redesignating  paragraphs 
(k)  and  (1)  as  paragraphs  (j)  and  (k)  to 
read  as  follows: 
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S  73.3571    ProcMSlng  of  AM  iKoadcast 
station  appHcatlons. 

(a)  Applications  for  AM  broadcast 
facilities  are  divided  into  three  groups. 

(1)  In  the  first  group  are  applications 
for  new  stations  or  for  major  changes  in 
the  facilities  of  authorized  stations.  A 
major  change  is  any  increase  in  power 
except  where  accompanied  by  a 
complimentary  reduction  of  antenna 
efficiency  which  leads  to  the  same 
amount,  or  less,  radiation  in  all 
directions  (in  the  horizontal  and  vertical 
planes  when  skywave  propagation  is 
involved,  and  in  the  horizontal  plane 
only  for  daytime  considerations), 
relative  to  the  presently  authorized 
radialion  levels,  or  any  change  in 
frequency,  hours  of  operation,  or 
community  of  license.  However,  the  FCC 
may,  within  15  days  after  the 
acceptance  for  filing  of  any  other 
application  for  modification  of  facilities, 
advise  the  applicant  that  such 
application  is  considered  to  be  one  for  a 
major  change  and  therefore  is  subject  to 
the  provisions  of  §§  73.3580  and  1.1111 
of  this  chapter  pertaini.ng  to  major 
changes. 

(2)  *  *  • 

(3)  The  third  group  consists  of 
applications  for  operation  in  the  1605- 
1705  kHz  band  which  are  filed 
subsequent  to  Commission  notification 
that  allotments  have  been  awarded  to 
petitioners  under  the  procedure 
specified  in  §  73.30. 
***** 

(d)  Applications  proposing  to  increase 
the  power  of  an  AM  station  are  subject 
to  the  following  requirements: 

(1)  In  order  to  be  acceptable  for  filing, 
any  application  which  does  not  involve 
a  change  in  site  must  propose  at  least  a 
20%  increase  in  the  station's  nominal 
power. 

(2)  Applications  involving  a  change  in 
site  are  not  subject  to  the  requirements 
in  paragraph  (d)(1)  of  this  section. 

(3)  Applications  for  nighttime  power 
increases  for  Class  D  stations  are  not 
subject  to  the  requirements  of  this 
section  and  will  be  processed  as  minor 
changes. 
***** 

(f)  Applications  for  change  of  license 
to  change  hours  of  operation  of  a  Class 
C  station,  to  decrease  hours  of  operation 
of  any  other  class  of  station,  or  to 
change  station  location  involving  no 
change  in  transmitter  site  will  be 
considered  without  reference  to  the 
processing  line. 
***** 

(h)  When  an  application  which  has 
been  designated  for  hearing  has  been 
removed  from  the  hearing  docket,  the 
application  will  be  returned  to  its  proper 


position  (as  determined  by  the  file 
number)  in  the  processing  line.  Whether 
or  not  a  new  file  number  will  be 
assigned  will  be  determined  pursuant  to 
paragraph  (i)  of  this  section,  after  the 
application  has  been  removed  from  the 
hearing  docket. 

(i)(l)  A  new  file  number  will  be 
assigned  to  an  application  for  a  new 
station,  or  for  major  changes  in  the 
fatalities  of  an  authorized  station,  when 
it  is  amended  to  change  frequency,  to 
increase  power,  to  increase  hours  of 
operation,  or  to  change  station  location. 
Any  other  amendment  modifying  the 
engineering  proposal,  except  an 
amendment  regarding  the  type  of 
equipment  specified,  will  also  result  in 
the  assignment  of  a  new  file  number 
unless  such  amendment  is  accompanied 
by  a  complete  engineering  study 
showing  that  the  amendments  would  not 
involve  new  or  increased  interference 
problems  with  existing  stations  or  other 
applications  pending  at  the  time  the 
amendment  is  filed.  If,  after  submission 
and  acceptance  of  such  an  engineering 
amendment,  subsequent  examination 
indicates  new  or  increased  interference 
problems  within  either  existing  stations 
or  other  applications  pending  at  the  time 
the  amendment  was  received  at  the 
FCC.  the  application  will  then  be 
assigned  a  new  file  number  and  placed 
in  the  processing  line  according  to  the 
numerical  sequence  of  the  new  file 
number. 
***** 

51.  New  paragraph  (c)  is  added  to 
§  73.3598  to  read  as  follows: 

§  73.3598    Period  of  construction. 

***** 

(c)  An  existing  AM  station  operating 
in  the  535-1605  kHz  band  that  receives  a 
conditional  permit  to  operate  in  the 
1605-1705  kHz  band;  such  permit  shall 
specify  a  period  of  not  more  than  18 
months  from  the  date  of  issuance  of  the 
original  construction  permit  within 
which  construction  shall  be  completed 
and  application  for  license  filed. 

§73.4160    I  Removed] 

52.  Section  73.4160  is  removed. 

53.  Section  73.4255  is  revised  to  read 
as  follows: 

§  73.4255    Tax  certificates:  Issuance  of. 

(a)  See  Public  Notice,  FCC  76-337, 
dated  April  21, 1976.  59  FCC  2d,  91;  41 
FR  17605.  April  27. 1976. 

(b)  See  Report  and  Order  MM  Docket 
87-267,  FCC  91-303  adopted,  September 
26, 1991. 

Part  90  of  title  47  of  the  CFR  is 
amended  as  follows: 

54.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154  and  303. 

55.  Section  90.17(b)  is  amended  by 
removing  the  entry  for  1610  kHz  and 
adding  the  entry  for  540  through  1700 
kHz  to  the  Table  of  Frequencies  to  read 
as  follows: 

S  90.17    Local  Government  Radio  Service. 

***** 

(b)  *  *  * 


Local  government  radio  service  frequency  tat)<e 

Frequency  or 
band  (kHz) 

Class  of  station(s) 

Limita- 
tions 

530 

BaseCr.l.S.) 

..    do 

23 

540-1700 

23 

2726 

Base  or  MoMe 

1 

56.  Section  90.242  is  amended  by 
revising  paragraph  (a)  introductory  text, 
the  first  sentence  of  (a)(2)(i),  and 
(a)(2)(ii)  to  read  as  follows: 

§  90.242    Travelers  Information  stations. 
(a)  The  frequencies  530  through  1700 
kHz  in  10  kHz  increments  may  be 
assigned  to  the  Local  Government  Radio 
Service  for  the  operation  of  Travelers 
Information  Stations  subject  to  the 
following  conditions  and  limitations. 
***** 

(2)  *  •  * 

(i)  A  statement  certifying  that  the 
transmitting  site  of  the  Travelers 
Information  Station  will  be  located  at 
least  15  km  (9.3  miles)  measured 
orthogonally  outside  the  measured  0.5 
mV/m  daytime  contour  (0.1  mV/m  for 
Class  A  stations)  of  any  AM  broadcast 
station  operating  on  a  first  adjacent 
channel  or  at  least  130  km  (80.6  miles) 
outside  the  measured  0.5  mV/m  daytime 
contour  (0.1  mV/m  for  Class  A  stations) 
of  any  AM  broadcast  station  operating 
on  the  same  channel,  or,  if  nighttime 
operation  is  proposed,  outside  the 
theoretical  0.5  mV/m-50%  nighttime 
skywave  contour  of  a  U.S.  Class  A 
station.  *  *  * 

(ii)  In  consideration  of  possible  cross- 
modulation  and  inter-modulation 
interference  effects  which  may  result 
from  the  operation  of  a  Travelers 
Information  Station  in  the  vicinity  of  an 
AM  broadcast  station  on  the  second  or 
third  adjacent  channel,  the  applicant 
shall  certify  that  he  has  considered 
these  possible  interference  effects  and. 
to  the  best  of  his  knowledge,  does  not 
foresee  interference  occurring  to 
broadcast  stations  operating  on  second 
or  third  adjacent  channels. 
***** 

(FR  Doc.  91-28451  Filed  12-11-91;  8:45  am) 
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Authority:  47  U.S.C.  154  and  303. 

55.  Section  90.17(b)  is  amended  by 
removing  the  entry  for  1610  kHz  and 
adding  the  entry  for  540  through  1700 
kHz  to  the  Table  of  Frequencies  to  read 
as  follows: 

§  90.17    Local  Government  Radio  Service. 
•        ♦        *        •        • 

(b)  *  *  • 


Local  government  radio  service  frequency  table 


Frequency  or 
t>and  (kHz) 

Class  of  station(s) 

Limita- 
tions 

530 

Base  (TIS.) 

.    do 

23 

540-1700 

23 

2726 

Base  or  MoMe 

1 

56.  Section  90.242  is  amended  by 
revising  paragraph  (a)  introductory  text, 
the  first  sentence  of  (a)(2)(i),  and 
(a)(2)(ii)  to  read  as  follows: 

§  90.242    Travelers  Information  stations. 
(a)  The  frequencies  530  through  1700 
kHz  in  10  kHz  increments  may  be 
assigned  to  the  Local  Government  Radio 
Service  for  the  operation  of  Travelers 
Information  Stations  subject  to  the 
following  conditions  and  limitations. 
***** 

(2)  *  •  * 

(i)  A  statement  certifying  that  the 
transmitting  site  of  the  Travelers 
Information  Station  will  be  located  at 
least  15  km  (9.3  miles)  measured 
orthogonally  outside  the  measured  0.5 
mV/m  daytime  contour  (0.1  mV/m  for 
Class  A  stations)  of  any  AM  broadcast 
station  operating  on  a  first  adjacent 
channel  or  at  least  130  km  (80.6  miles) 
outside  the  measured  0.5  mV/m  daytime 
contour  (0.1  mV/m  for  Class  A  stations) 
of  any  AM  broadcast  station  operating 
on  the  same  channel,  or,  if  nighttime 
operation  is  proposed,  outside  the 
theoretical  0.5  mV/m-50%  nighttime 
skywave  contour  of  a  U.S.  Class  A 
station.  *  *  * 

(ii)  In  consideration  of  possible  cross- 
modulation  and  inter-modulation 
interference  effects  which  may  result 
from  the  operation  of  a  Travelers 
Information  Station  in  the  vicinity  of  an 
AM  broadcast  station  on  the  second  or 
third  adjacent  channel,  the  applicant 
shall  certify  that  he  has  considered 
these  possible  interference  effects  and, 
to  the  best  of  his  knowledge,  does  not 
foresee  interference  occurring  to 
broadcast  stations  operating  on  second 
or  third  adjacent  channels. 

(PR  Doc.  91-28451  Filed  12-11-«1;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
IWH-FRL-4038-8] 

Amendments  to  the  Water  QuaHty 
Standards  Regulation  That  Pertain  to 
Standards  on  Indian  Reservations 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  rule  amends  the  water 
quality  standards  regulation  by  adding: 
(1)  The  procedures  by  which  an  Indian 
Tribe  may  qualify  for  treatment  as  a 
Stale  for  purposes  of  the  Clean  Water 
Act  section  303  water  quality  standards 
and  section  401  certification  programs, 
and  (2]  a  mechanism  to  resolve 
unreasonable  consequences  that  may 
arise  from  Indian  Tribes  and  States 
adopting  differing  water  quality 
standards  on  common  bodies  of  water. 
EFFECTIVE  DATE:  The  rule  shall  be 
effective  January  13. 1992. 

ADDRESSES:  The  public  may  inspect  the 
administrative  record  for  this 
rulemaking  and  all  comments  received 
on  the  proposed  regulation  at  the 
Environmental  Protection  Agency. 
Standards  and  Applied  Science 
Division.  Office  of  Science  and 
Technology,  room  919  East  Tower,  401 
M  Street,  SW..  Washington.  DC. 
between  the  hours  of  8  a.m.  and  4:30 
p.m.  on  business  days.  A  reasonable  fee 
will  be  charged  for  copying.  Inquiries 
can  be  made  by  calling  202-260-1315. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Sabock,  Environmental 
Protection  Agency.  Standards  and 
Applied  Science  Division,  (WH-585],  401 
M  Street.  SW..  Washington.  DC.  20460. 
(202)  260-1318. 

SUPPLEMENTARY  INFORMATION*. 

Information  in  this  preamble  is 
organized  as  follows: 

A.  Background 

B.  Changes  to  the  Proposed  Rule 

C.  Response  to  Public  Comments 

1.  Treatment  of  Tribes  as  States 

2.  Dispute  Resolution  Mechanism 

3.  Establishing  Water  Quality  Standards  on 

Reservations 

4.  Other  Comments 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  Regulatory  impact  Analysis 

A.  Background 

Section  303(c)  of  the  Clean  Water  Act 
(33  U.S.C.  1313(c))  requires  the  States  to 
develop,  review,  and  revise  water 
quality  standards  for  all  surface  waters 
of  the  United  States.  The  Environmental 


Protection  Agency's  (EPA's) 
implementing  regulations  (40  CFR  part 
131]  require  Uiat,  at  a  minimum,  such 
standards  include  designated  water 
uses,  in-stream  criteria  to  protect  such 
uses,  and  an  antidegradation  policy. 
EPA's  role  in  the  water  quality 
standards  program  is  to  review  and 
approve  or  disapprove  the  State- 
adopted  water  quality  standards  and. 
where  necessary,  to  promulgate  Federal 
water  quality  standards. 

Section  401  of  the  CWA  provides  that 
States  may  grant  or  deny  "certification" 
for  Federally  permitted  or  licensed 
activities  that  may  result  in  a  discharge 
to  the  waters  of  the  United  States.  The 
decision  to  grant  or  deny  certification  is 
based  on  the  State's  determination 
regarding  whether  the  proposed  activity 
will  comply  with  the  requirements  of 
certain  sections  of  the  CWA  enumerated 
in  section  401(a)(1).  These  sections 
include  those  requiring  water  quality 
standards  and  effluent  limitations.  If  a 
State  denies  certification,  the  Federal 
permitting  or  licensing  agency  is 
prohibited  from  issuing  a  permit  or 
license.  Certifications  are  subject  to 
objection  from  downstream  States 
where  the  downstream  State  determines 
that  the  proposed  activity  would  violate 
its  water  quality  requirements. 
Certifications  are  normally  issued  by  the 
State  in  which  the  discharge  originates, 
but  may  be  issued  in  certain 
circumstances  by  an  interstate  agency 
or  the  Administrator. 

The  February  4. 1987  Amendments  to 
the  Act  added  a  new  section  518.  which 
requires  EPA  to  promulgate  regulations 
specifying  how  the  Agency  will  treat 
qualified  Indian  Tribes  as  States  for  the 
purposes  of,  among  others,  the  section 
303  (water  quality  standards)  and 
section  401  (certification)  programs 
described  above.  Section  518  also 
requires  EPA,  in  promulgating  these 
regulations,  to  establish  a  mechanism  to 
resolve  unreasonable  consequences  that 
may  result  from  am  Indian  Tribe  and  a 
State  adopting  differing  water  quality 
standards  on  common  bodies  of  water. 

On  September  22. 1989,  the 
Environmental  Protection  Agency  (EPA) 
proposed  amendments  to  the  water 
quality  standards  regulations  in 
response  to  CWA  section  518 
requirements  (see  54  FR  39098).  The 
proposal  included  amendments  that 
would:  (1)  Add  procedures  by  which  an 
Indian  Tribe  could  qualify  for  treatment 
as  a  State  for  purposes  of  the  section  303 
water  quality  standards  and  section  401 
certification  programs  of  the  Clean 
Water  Act,  and  (2)  establish  a 
mechanism  to  resolve  unreasonable 
consequences  that  may  result  from  an 
Indian  Tribe  and  a  State  adopting 


differing  water  quality  standards  on 
common  bodies  of  water.  Pursuant  to 
CWA  section  518,  the  proposal  had  been 
prepared  in  consultation  with  States  and 
Indian  Tribes.  The  proposal  was 
developed  with  the  assistance  of  an 
informal  work  group  composed  of 
representatives  from  Indian  Tribes, 
States,  and  EPA.  In  addition,  a  national 
consultation  meeting  involving  States 
and  Tribes  was  held  in  Denver, 
Colorado  in  June  of  1988  for  the  purpose 
of  obtaining  additional  comments. 
Finally,  EPA  distributed  a  number  of 
drafts  of  the  proposal  to  all  States  and 
Tribes  (following  a  mailing  list  of 
Federally  recognized  Tribes  obtained  by 
the  Office  of  Water)  for  review  and 
comment  prior  to  issuing  the  proposed 
rule. 

Public  hearings  on  the  September  22. 
1989  proposal  were  held  in  Phoenix. 
Arizona  on  November  14, 1989,  Rapid 
City,  South  Dakota  on  November  16, 
1989,  and  Washington,  DC  on  December 
5. 1989.  A  total  of  25  people  registered  at 
the  three  hearings.  The  public  comment 
period  closed  on  December  22, 1989. 
EPA  received  a  total  of  34  written 
comments  on  the  proposed  rule. 

EPA  notes  that  more  comments  were 
received  on  the  various  drafts  of  the 
proposed  rule  than  on  the  proposed  rule 
which  was  ultimately  published.  EPA 
believes  that  many  of  the  difficult  issues 
were  resolved  during  the  consultation 
period  prior  to  proposal,  and  that  this 
explains  why  relatively  few  comments 
were  received  on  the  proposal  and  why 
relatively  few  changes  to  the  proposal 
were  required  in  preparing  today's  final 
rule.  Another  reason  is  that  EPA  had 
previously  published  similar  procedures 
under  CWA  section  518  for  the  section 
106  water  quality  management  and 
planning  program  (54  FR  14354;  April  11. 
1989). 

Additional  background  information 
was  included  in  the  preamble  to  the 
proposed  rulemaking. 

B.  Changes  to  the  Proposed  Rule 

Two  changes  were  made  to  the  rule  as 
a  result  of  the  public  comments. 

EPA  received  several  comments  on 
the  provision  of  the  dispute  resolution 
mechanism  which  specifies  how 
arbitrators  should  be  selected  (see 
§  131.7(f)(2)).  These  various  comments 
suggested  that  such  persons  should  be 
acceptable  to  all  parties,  knowledgeable 
about  water  quality  standards, 
knowledgeable  about  Indian  law  and 
Tribal  governments,  and  impartial. 

The  rule  was  amended  to  provide  that 
the  Regional  Administrator  select  as 
arbitrators  and  panel  members 
individuals  who:  (1)  Are  agreeable  to  all 
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differing  water  quality  standards  on 
common  bodies  of  water.  Pursuant  to 
CWA  section  518,  the  proposal  had  been 
prepared  in  consultation  with  States  and 
Indian  Tribes.  The  proposal  was 
developed  with  the  assistance  of  an 
informal  work  group  composed  of 
representatives  from  Indian  Tribes, 
States,  and  EPA.  In  addition,  a  national 
consultation  meeting  involving  States 
and  Tribes  was  held  in  Denver, 
Colorado  in  June  of  1988  for  the  purpose 
of  obtaining  additional  comments. 
Finally,  EPA  distributed  a  number  of 
drafts  of  the  proposal  to  all  States  and 
Tribes  (following  a  mailing  list  of 
Federally  recognized  Tribes  obtained  by 
the  Office  of  Water)  for  review  and 
comment  prior  to  issuing  the  proposed 
rule. 

Public  hearings  on  the  September  22, 
1989  proposal  were  held  in  Phoenix, 
Arizona  on  November  14, 1989,  Rapid 
City,  South  Dakota  on  November  16, 
1989,  and  Washington,  DC  on  December 
5. 1989.  A  total  of  25  people  registered  at 
the  three  hearings.  The  public  comment 
period  closed  on  December  22, 1989. 
EPA  received  a  total  of  34  written 
comments  on  the  proposed  rule. 

EPA  notes  that  more  comments  were 
received  on  the  various  drafts  of  the 
proposed  rule  than  on  the  proposed  rule 
which  was  ultimately  published.  EPA 
believes  that  many  of  the  difficult  issues 
were  resolved  during  the  consultation 
period  prior  to  proposal,  and  that  this 
explains  why  relatively  few  comments 
were  received  on  the  proposal  and  why 
relatively  few  changes  to  the  proposal 
were  required  in  preparing  today's  final 
rule.  Another  reason  is  that  EPA  had 
previously  published  similar  procedures 
imder  CWA  section  518  for  the  section 
106  water  quality  management  and 
planning  program  (54  FR  14354;  April  11, 
1989). 

Additional  background  information 
was  included  in  the  preamble  to  the 
proposed  rulemaking. 

B.  Changes  to  the  Proposed  Rule 

Two  changes  were  made  to  the  rule  as 
a  result  of  the  public  comments. 

EPA  received  several  comments  on 
the  provision  of  the  dispute  resolution 
mechanism  which  specifies  how 
arbitrators  should  be  selected  (see 
§  131.7(f)(2)).  These  various  comments 
suggested  that  such  persons  should  be 
acceptable  to  all  parties,  knowledgeable 
about  water  quality  standards, 
knowledgeable  about  Indian  law  and 
Tribal  governments,  and  impartial. 

The  rule  was  amended  to  provide  that 
the  Regional  Administrator  select  as 
arbitrators  and  panel  members 
individuals  who:  (1)  Are  agreeable  to  all 
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affected  parties,  (2)  are  knowledgeable 
concerning  the  requirements  of  the 
water  quality  standards  program.  (3) 
have  a  basic  understanding  of  the 
political  and  economic  interests  of 
affected  Tribes  and  States,  and  (4)  are 
expected  to  fulfill  the  duties  fairly  and 
impartially.  The  regulation  provides 
wide  latitude  as  to  who  a  Regional 
Administrator  may  appoint  including 
EPA  employees,  employees  of  other 
Federal  agencies,  or  "other  individuals 
with  appropriate  qualifications."  EPA 
believes  that  this  regulator>'  provision 
should  be  broad  enough  to  encompass 
all  possibilities. 

Section  131.7  (f)(l)(ii)  requires  that 
"mediators  shall  act  as  neutral 
facilitators  *  *  *".  Implicit  in  the 
regulation  is  the  sense  that  mediators 
and  arbitrators  will  act  fairly  and 
impartially.  EPA  knows  of  no  regulatory 
provision  that  will  guarantee 
impartiality.  It  should  be  noted, 
however,  that  there  is  an  appeals 
process  included  in  the  regulation  (see 
§  131.7(f)(2)(v))  for  those  instances 
where  a  party  believes  the  arbitrator's 
recommendation  is  an  action  contrary  to 
or  inconsistent  with  the  Clean  Air  Act. 

The  second  suggested  change  was 
that  EPA  should  define  the  terms 
"promptly"  and  "reasonable  efforts" 
used  in  one  provision  of  the  dispute 
resolution  mechanism  (§  131.7(d)).  The 
referenced  section  requires  EPA,  upon  a 
determination  by  EPA  that  a  dispute 
resolution  action  is  required,  to 
"promptly"  notify  affected  parties  that 
EPA  is  initiating  an  action  and  to  make 
"reasonable  efforts"  to  ensure  that  all 
interested  groups  also  have  notice  that 
EPA  is  initiating  a  dispute  resolution 
action. 

EPA  revised  §  131.7(d)  to  replace  the 
term  "promptly"  with  "within  30  days," 
and  specified  that  "reasonable  efforts" 
shall  include  but  not  be  limited  to:  (1) 
Written  notice  to  responsible  Indian  and 
State  agencies,  and  other  affected 
Federal  agencies,  (2)  notice  to  the 
specific  individuals  or  entity  that  is 
alleging  that  an  unreasonable 
consequence  is  resulting  from  differing 
standards  having  been  adopted  on  a 
common  body  of  wafer,  (3)  public  notice 
in  local  newspapers,  radio,  and 
television,  as  appropriate,  and  (4) 
publication  in  trade  journal  newsletters, 
and  (5)  other  means  as  appropriate. 

Many  of  the  comments  received  on 
the  proposed  rulemaking  were 
suggestions  for  clarification  which  are 
responded  to  affirmatively  in  the 
Response  to  Public  Comment  Section 
below.  Where  appropriate,  EPA  has 
attempted  to  provide  responses  which 
will  also  serve  as  guidance  for 
implementation  of  today's  rule.  The 


substance  of  these  responses  and  any 
additional  guidance  needed  will  be 
added  to  the  Water  Quality  Standards 
Handbook  which  contains  the  program 
guidance  supplementing  the 
requirements  of  the  water  quality 
standards  regulation.  The  Agency's 
rationale  for  addressing  the  few 
suggestions  for  revising  the  regulatory 
language  is  also  included  in  the 
Response  to  Public  Comments  Section. 

C.  Response  to  Public  Comments 

The  response  to  public  comments  is 
organized  into  four  sections:  (1) 
Treatment  of  Tribes  as  Slates.  (2) 
dispute  resolution  mechanism,  (3) 
establishing  water  quality  standards  on 
Indian  reservations,  and  (4)  other 
comments.  Comments  discussed  within 
each  of  these  sections  have  been  further 
categorized  by  topic. 

1.  Treatment  of  Tribes  as  States 

Comments  on  the  Authority 
Requirements 

a.  The  Scope  of  Inherent  Tribal 
Authority 

Comment:  The  issue  of  whether  and 
how  EPA  should  require  Tribes  to 
demonstrate  that  they  meet  the 
requirements  of  section  518(e)(2)  of  the 
CWA,  i.e.,  that  they  can  demonstrate 
authority  to  regulate  water  quality 
within  the  boundaries  of  their 
reservations,  attracted  significant 
comment.  Numerous  commenters 
remarked  on  the  significance  of  the 
Supreme  Court's  decision  in  BrendaJe  v. 
Confederated  Tribes  and  Bands  of  the 
Yakima  Nation.  492  U.S.  408,  (1989)  for 
EPA's  programs  and  today's  regulations, 
although  there  were  widely  differing 
views  of  how  to  read  the  decision. 
Several  commenters  asserted  that 
Brendale  c\ear\y  indicates  that  an 
Indian  Tribe  may  not  enforce  its  water 
quality  standards  against  non-members 
of  the  Tribe  on  non-Indian-owned  fee 
lands  within  the  boundaries  of  the 
reservation  or  that,  at  the  very  least,  the 
Tribe  must  include  detailed  factual 
information  that  describes  the  non- 
Indian  lands  the  Tribe  proposes  to 
regulate  and  the  reasons  supporting  its 
jurisdictional  assertions. 

By  contrast,  other  commenters 
asserted  that  Tribes  invariably  possess 
inherent  authority  to  regulate  all 
reservation  waters,  and  that  EPA  should 
presume  the  existence  of  such  authority 
and  not  require  Tribes  to  make  any 
specific  factual  showing.  These 
commenters  asserted  that  such  authority 
over  environmental  matters  was 
recognized  in  Montana  v.  United  States, 
450  U.S.  544  (1981),  and  not  diminished 
by  Brendale. 


Response:  EPA  does  not  read  the 
holding  in  Brendale  as  preventing  EPA 
from  recognizing  Tribes  as  States  for 
purposes  of  regulating  water  quality  on 
fee  lands  within  the  reservation,  even  if 
section  518  is  not  an  express  delegation 
of  authority  (an  issue  discussed  in  detail 
below).  In  Brendale.  both  the  State  of 
Washington  and  the  Yakima  Nation 
asserted  authority  to  zone  non-Indian 
real  estate  developments  on  two  parcels 
within  the  Yakima  reservation,  one  in  an 
area  that  was  primarily  Tribal,  the  other 
in  an  area  where  much  of  the  land  was 
owned  in  fee  by  nonmembers.  Although 
the  Court  analyzed  the  issues  and  the 
appropriate  interpretation  of  Montana  at 
considerable  length,  the  nine  members 
split  4:2:3  in  reaching  the  decision  that 
the  Tribe  should  have  exclusive  zoning 
authority  over  property  in  the  Tribal, 
area  and  the  State  should  have 
exclusive  zoning  authority  over  non- 
Indian  owned  property  in  the  fee  area. 
The  decision  reflects  some  difficult 
issues  in  this  area  of  the  law  and,  as  the 
comments  indicated,  has  generated 
considerable  controversy  over  the 
extent  of  Tribal  authority. 

Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
in  its  result,  which  was  fully  consistent 
with  Montana  v.  United  States,  which 
previously  had  held  that: 

To  be  sure.  Indian  tribes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
tribe  may  regulate  *  *  *  the  activities  of  non- 
memtters  who  enter  consensual  relationships 
with  the  tribe  or  its  members,  througti 
commercial  dealing,  contracts,  leases,  or 
other  arrangements  *  *  *.  A  tribe  may  also 
retain  inherent  power  to  exercise  civil 
authority  over  the  conduct  of  non-Indians  on 
fee  lands  within  its  reservation  when  that 
conduct  threatens  or  has  some  direct  effect 
on  the  political  integrity,  the  economic 
security,  or  the  health  or  welfare  of  the  tribe. 

Montana.  450  U.S.  at  565-66  (citations 
omitted). 

In  Brendale.  the  Court  applied  this 
test,  finding  Tribal  authority  over 
activities  that  would  threaten  the  health 
and  welfare  of  the  Tribe,  492  U.S.  at 
443-444  (Stevens,  J.,  writing  for  the 
Court):  id.  at  449-450  (Blackmun,  J. 
concurring).  Conversely,  the  Court  found 
no  Tribal  jurisdiction  where  the 
proposed  activities  "would  not  threaten 
the  Tribe's  *  *  *  health  or  welfare."  Id. 
at  432  (White,  J.,  writing  for  the  Court). 
The  Agency  therefore  disagrees  with 
commenters  who  argue  that  Brendale 
somehow  overrules  Montana. 

As  further  discussed  below,  EPA 
agrees  with  certain  commenters  that 
pending  further  judicial  or 
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Congressional  guidance  on  the  extent  to 
which  section  518  delegates  additional 
authority  to  Tribes,  the  ultimate  decision 
regarding  Tribal  authority  must  be  made 
on  a  Tribe-by-Tribe  basis  and  has 
finalized  the  proposed  process  for 
making  those  determinations.  Thus,  EPA 
rejects  the  suggestion  of  other 
commenters  that  EPA  make  a  conclusive 
statement  regarding  the  extent  of  Tribal 
jurisdiction  over  fee  lands  for  all  Tribes 
and  all  waters  or  even  a  statement 
regarding  any  particular  reservation, 
except  in  the  context  of  an  actual 
treatment  as  a  State  application.  This  is 
consistent  with  the  approach  the 
Agency  adopted  under  the  Safe  Drinking 
Water  Act,  when  it  determined  that  it 
would  not  "automatically  assume."  or 
adopt,  in  the  first  instance,  a  rebuttable 
presumption  of  tribal  authority  over  all 
water  within  a  reservation  that  would 
operate  even  in  the  absence  of  any 
factual  evidence.  See  53  FR  37396,  37399 
(September  26, 1988).  Nonetheless,  EPA 
sees  no  reason  in  light  of  Brendale  to 
assume  that  Tribes  would  be  per  se 
unable  to  demonstrate  authority  over 
water  quality  management  on  fee  lands 
within  reservation  borders.  Rather,  as 
discussed  below,  EPA  believes  that  as  a 
general  matter  there  are  substantial 
legal  and  factual  reasons  to  assume  that 
Tribes  ordinarily  have  the  legal 
authority  to  regulate  surface  water 
quality  within  a  reservation. 

In  evaluating  whether  a  tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 
but  located  within  a  reservation,  EPA 
will  examine  the  Tribe's  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale.  The 
extent  of  such  tribal  authority  depends 
on  the  effect  of  that  activity  on  the  tribe. 
As  discussed  above,  in  the  absence  of  a 
contrary  statutory  policy,  a  tribe  may 
regulate  the  activities  of  non-Indians  on 
fee  lands  within  its  reservation  when 
those  activities  threaten  or  have  a  direct 
effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or 
welfare  of  the  tribe.  Montana,  450  U.S. 
at  585-66.  However,  in  Brendale  several 
justices  argued  that  for  a  tribe  to  have 
"a  protectable  interest"  in  an  activity, 
the  activity's  effect  should  be 
"demonstrably  serious."  Brendale,  1492 
U.S.  at  431  (White,  J.).  In  addition,  in  a 
more  recent  case  involving  tribal 
criminal  jurisdiction,  a  majority  of  'he 
Court  indicated  in  dicta  that  a  tribe  may 
exercise  civil  authority  "where  the 
exercise  of  tribal  authority  is  vital  to  the 
maintenance  of  tribal  integrity  and  self- 
determination."  Duro  V.  Reina.  110  S.Ct. 
2053,  2061  (1990).  See  also  Brendale,  492 
U.S.  at  450  (Blackmun.  J.)  (test  for 


inherent  tribal  authority  whether 
activities  "implicate  a  significant  tribal 
interest");  id.  at  462  (Blackmun. ).)  (test 
for  inherent  tribal  authority  whether 
exercise  of  authority  "fundamental  to 
the  political  and  economic  security  of 
the  tribe"). 

As  discussed  above,  the  Supreme 
Court,  in  recent  cases,  has  explored 
several  options  to  assure  that  the 
impacts  upon  tribes  of  the  activities  of 
non-Indians  on  fee  land,  under  the 
Montana  test,  are  more  than  de  minimis, 
although  to  date  the  Court  has  not 
agreed,  in  a  case  on  point,  on  any  one 
reformulation  of  the  test.  In  response  to 
this  uncertainty,  the  Agency  will  apply, 
as  an  interim  operating  rule,  a 
formulation  of  the  standard  that  will 
require  a  shovsring  that  the  potential 
impacts  of  regulated  activities  on  the 
tribe  are  serious  and  substantial. 

The  choice  of  an  Agency  operating 
rule  containing  this  standard  is  taken 
solely  as  a  matter  of  prudence  in  light  of 
judicial  uncertainty  and  does  not  reflect 
an  Agency  endorsement  of  this  standard 
per  se.  Moreover,  as  discussed  below, 
the  Agency  believes  that  the  activities 
regulated  under  the  various 
environmental  statutes  generally  have 
serious  and  subtantial  impacts  on 
human  health  and  welfare.  As  a  result, 
the  Agency  believes  that  tribes  will 
usually  be  able  to  meet  the  Agency's 
operating  rule,  and  that  use  of  such  a 
rule  by  the  Agency  should  not  create  an 
improper  burden  of  proof  on  tribes  or 
create  the  administratively  undesirable 
result  of  checkerboarding  reservations. 

Whether  a  tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances. 

Nonetheless,  the  Agency  may  also 
take  into  account  the  provisions  of 
environmental  statutes,  and  any 
legislative  findings  that  the  effects  of  the 
activity  are  serious  in  making  a 
generalized  finding  that  Tribes  are  likely 
to  possess  sufficient  inherent  authority 
to  control  reservation  environmental 
quality.  See,  e.g.,  Keystone  Bituminous 
Coal  Assoc.  V.  DeBenedictis,  480  U.S. 
470,  476-77  and  notes  6,  7  (1987).  As  a 
result,  in  making  the  required  factual 
findings  as  to  the  impact  of  a  water- 
related  activity  on  a  particular  tribe,  it 
may  not  be  necessary  to  develop  an 
extensive  and  detailed  record  in  each 
case.  The  Agency  may  also  rely  on  its 
special  expertise  and  practical 
experience  regarding  the  importance  of 
water  management,  recognizing  that 
clean  water,  including  critical  habitat 


(i.e.,  wetlands,  bottom  sediments, 
spawning  beds,  etc.),  is  absolutely 
crucial  to  the  survival  of  many  Indian 
reservations. 

The  Agency  believes  that 
Congressional  enactment  of  the  Clean 
Water  Act  establishes  a  strong  federal 
interest  in  effective  management  of 
water  quality.  Indeed,  the  primary 
objective  of  the  CWA  "is  to  restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  (section  101(a))  and,  to  achieve 
that  objective,  the  Act  establishes  the 
goal  of  eliminating  all  discharges  of 
pollutants  into  the  navigable  waters  of 
the  U.S.  and  attaining  a  level  of  water 
quality  which  is  fishable  and 
swimmable  (section  101(a)(l)-(2)).  Thus 
the  statute  itself  constitutes,  in  effect,  a 
legislative  determination  that  activities 
which  affect  surface  water  and  critical 
habitat  quality  may  have  serious  and 
substantial  impacts. 

EPA  also  notes  that,  because  of  the 
mobile  nature  of  pollutants  in  surface 
waters  and  the  relatively  small  length/ 
size  of  stream  segments  or  other  water 
bodies  on  reservations,  it  would  be 
practically  very  difficult  to  separate  out 
the  effects  of  water  quality  impairment 
on  non-Indian  fee  land  within  a 
reservation  with  those  on  tribal 
portions.  In  other  words,  any 
impairment  that  occurs  on,  or  as  a  result 
of,  activities  on  non-Indian  fee  lands  are 
very  hkely  to  impair  the  water  and 
critical  habitat  quality  of  the  tribal 
lands.  This  also  suggests  that  the  serious 
and  substantial  effects  of  water  quality 
impairment  within  the  non-Indian 
portions  of  a  reservation  are  very  likely 
to  affect  the  tribal  interest  in  water 
quality.  EPA  believes  that  a 
"checkerboard"  system  of  regulation, 
whereby  the  Tribe  and  State  split  up 
regulation  of  surface  water  quality  on 
the  reservation,  would  ignore  the 
difficulties  of  assuring  compliance  with 
water  quality  standards  when  two 
different  sovereign  entities  are 
establishing  standards  for  the  same 
small  stream  segments. 

EPA  also  believes  that  Congress  has 
expressed  a  preference  for  Tribal 
regulation  of  surface  water  quality  to 
assure  compliance  with  the  goals  of  the 
CWA.  This  is  confirmed  by  the  text  and 
legislative  history  of  section  518  itself 
The  CWA  establishes  a  policy  of 
"recogniz[ing],  preserv[ing),  and 
protect|ing]  the  primary  responsibilities 
and  rights  of  States  to  prevent,  reduce, 
and  eliminate  pollution,  [and]  to  plan 
the  development  and  use  (including 
restoration,  preservation,  and 
enhancement]  of  land  and  water 
resources"  section  101(b).  By  extension, 
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(i.e.,  wetlands,  bottom  sediments, 
spawning  beds,  etc.),  is  absolutely 
crucial  to  the  survival  of  many  Indian 
reservations. 

The  Agency  believes  that 
Congressional  enactment  of  the  Clean 
Water  Act  establishes  a  strong  federal 
interest  in  effective  management  of 
water  quality.  Indeed,  the  primary 
objective  of  the  CWA  "is  to  restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  (section  101(a))  and.  to  achieve 
that  objective,  the  Act  establishes  the 
goal  of  eliminating  all  discharges  of 
pollutants  into  the  navigable  waters  of 
the  U.S.  and  attaining  a  level  of  water 
quality  which  is  fishable  and 
swimmable  (section  101(a)(l)-(2)).  Thus 
the  statute  itself  constitutes,  in  effect,  a 
legislative  determination  that  activities 
which  a^ect  surface  water  and  critical 
habitat  quality  may  have  serious  and 
substantial  impacts. 

EPA  also  notes  that,  because  of  the 
mobile  nature  of  pollutants  in  surface 
waters  and  the  relatively  small  length/ 
size  of  stream  segments  or  other  water 
bodies  on  reservations,  it  would  be 
practically  very  difficult  to  separate  out 
the  effects  of  water  quality  impairment 
on  non-Indian  fee  land  within  a 
reservation  with  those  on  tribal 
portions.  In  other  words,  any 
impairment  that  occurs  on,  or  as  a  result 
of,  activities  on  non-Indian  fee  lands  are 
very  Hkely  to  impair  the  water  and 
critical  habitat  quality  of  the  tribal 
lands.  This  also  suggests  that  the  serious 
and  substantial  effects  of  water  quality 
impairment  within  the  non-Indian 
portions  of  a  reservation  are  very  likely 
to  affect  the  tribal  interest  in  water 
quality.  EPA  believes  that  a 
"checkerboard"  system  of  regulation, 
whereby  the  Tribe  and  State  split  up 
regulation  of  surface  water  quality  on 
the  reservation,  would  ignore  the 
difficulties  of  assuring  compliance  with 
water  quality  standards  when  two 
different  sovereign  entities  are 
establishing  standards  for  the  same 
small  stream  segments. 

EPA  also  believes  that  Congress  has 
expressed  a  preference  for  Tribal 
regulation  of  surface  water  quality  to 
assure  compliance  with  the  goals  of  the 
CWA.  This  is  confirmed  by  the  text  and 
legislative  history  of  section  518  itself. 
The  CWA  establishes  a  policy  of 
"recogniz[ing],  preserv[ing).  and 
protectjing]  the  primary  responsibilities 
and  rights  of  States  to  prevent,  reduce, 
and  eliminate  pollution,  [and]  to  plan 
the  development  and  use  (including 
restoration,  preservation,  and 
enhancement]  of  land  and  water 
resources"  section  101(b).  By  extension, 


the  treatment  of  Indian  Tribes  as  States 
means  that  Tribes  are  to  be  primarily 
responsible  for  the  protection  of 
reservation  water  resources.  As  Senator 
Burdick,  floor  manager  of  the  1987  CWA 
Amendments,  explained,  the  purpose  of 
section  518  was  to  "provide  clean  water 
for  the  people  of  this  Nation. "  133  Cong. 
Rec  S1018  (daily  ed.  jan  21, 1987).  This 
goal  was  to  be  accomplished,  he 
asserted,  by  giving  "tribes  *  *  *  the 
primary  authority  to  set  water  quality 
standards  to  assure  fishable  and 
swimmable  water  and  to  satisfy  all 
beneficial  uses."  Id. 

In  light  of  the  Agency's  statutory 
responsibility  for  implementing  the 
environmental  statutes,  its 
interpretations  of  the  intent  of  Congress 
in  allowing  for  tribal  management  of 
water  quality  within  the  reservation  are 
entitled  to. substantial  deference. 
Washington  Dept.  of  Ecology  v.  EPA, 
752  F.  2d  1465. 1469  (9th  Cir.  1985):  see 
generally  Chevron.  US.A  v.  NRDC.  467 
U.S.  837.  843-45  (1^84). 

The  Agency  also  believes  that  the 
effects  on  tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  the  reservation 
may  be  easier  to  establish  in  the  context 
of  water  quality  management  than  with 
regard  to  zoning,  which  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  water  quality  gianagement.  The 
Supreme  Court  has  explicitly  recognized 
such  a  distinction:  'Land  use  planning  in 
essence  chooses  particular  uses  for  the 
land;  environmental  regulation  *  *  * 
does  not  mandate  particular  uses  of  the 
land  but  requires  only  that,  however  the 
land  is  used,  damage  to  the  environment 
is  kept  within  prescribed  limits." 
California  Coastal  Commission  v. 
Granite  Rock  Co..  430  U.S.  572.  587 
(1987).  The  Court  has  relied  on  this 
distinction  to  support  a  finding  that 
states  retain  authority  to  carry  out 
environmental  regulation  even  in  cases 
where  their  ability  to  carry  out  general 
land  use  regulation  is  preempted  by 
federal  law.  Id.  at  587-89. 

Further,  water  quality  management 
serves  the  purpose  of  protecting  public 
health  and  safety,  which  is  a  core 
governmental  function,  whose  exercise 
is  critical  to  self-government.  The 
special  status  of  governmental  actions 
to  protect  public  health  and  safety  is 
well  established.'  By  contrast,  the 


'  This  special  status  has  been  reaffirmed  by  all 
nine  justices  In  the  context  of  Fifth  Amendment 
tdkings  law.  See  Keystone  Bituminous  Coal 
Association  vUieBenedictis.  480  U.&  47a  «91  n.  20 
(1987):  Id  at  512.  (RehnqtiisL  C|.  dissenting). 


power  to  zone  can  be  exercised  to 
achieve  purposes  which  have  little  or  no 
direct  nexus  to  public  health  and  safety. 
See  e.g.  Brendale.  see,  e.g.,  Brendale.  492 
U.S.  at  420  n.5  (White. ).)  (listing  broad 
range  of  consequences  of  state  zoning 
decision).  Moreover,  water  pollution  is 
by  nature  highly  mobile,  freely  migrating 
from  one  local  jurisdiction  to  another, 
sometimes  over  large  distances.  By 
contrast,  zoning  regulates  the  uses  of 
particular  properties  with  impacts  that 
are  much  more  likely  to  be  contained 
within  a  given  local  jurisdiction. 

Operationally,  EPA's  generalized 
findings  regarding  the  relationship  of 
water  quality  to  tribal  health  and 
welfare  will  nffect  the  legal  analysis  of  a 
tribal  submission  by,  in  effect, 
supplementing  the  factual  showing  a 
tribe  makes  in  applying  for  treatment  as 
a  State.  Thus,  a  tribal  submission 
meeting  the  requirements  of  5  131.8  of 
this  regulation  will  need  to  make  a 
relatively  simple  showing  of  facts  that 
there  are  waters  within  the  reservation 
used  by  the  Tribe  or  tribal  members, 
(and  thus  that  the  Tribe  or  tribal 
members  could  be  subject  to  exposure 
to  pollutants  present  in.  or  introduced 
into,  those  waters)  and  that  the  waters 
and  critical  habitat  are  subject  to 
protection  under  the  Clean  Water  Act. 
The  Tribe  must  also  explicitly  assert 
that  impairment  of  such  waters  by  the 
activities  of  non-Indians,  would  have  a 
serious  and  substantial  effect  on  the 
health  and  welfare  of  the  Tribe.  Once 
the  Tribe  meets  this  initial  burden.  EP.\ 
will,  in  light  of  the  facts  presented  by 
the  tribe  and  the  generalized  statutory 
and  factual  findings  regarding  the 
importance  of  reservation  water  quality 
discussed  above,  presume  that  there  has 
been  an  adequate  showing  of  tribal 
jurisdiction  of  fee  lands,  unless  an 
appropriate  governmental  entity  (e.g..  an 
adjacent  Tribe  or  State)  demonstrates  a 
lack  of  jurisdiction  on  the  part  of  the 
Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  tribes 
and  states  can  be  complex  and  difficult 
and  that  it  will,  in  some  circumstances, 
be  forced  to  address  such  disputes. 
However,  EPA's  ultimate  responsibility 
is  protection  of  the  environment.  In  view 
of  the  mobility  of  environmental 
problems,  and  the  interdependence  of 
various  jurisdictions,  it  is  imperative 
that  all  affected  sovereigns  work 
cooperatively  for  environmental 
protection,  rather  than  engage  in 
confrontations  over  jurisdiction. 

b.  The  Effect  of  Section  518  on  Tribal 
Authority  over  Non-Indian  Activities 
Comment.  EPA  has  received  letters 
from  three  members  of  Congress, 


Senator  Simpson,  Senator  Baucus.  and 
Representative  Morrison,  regarding  the 
impact  o\  Brendale  on  EPA's  Indian 
Policy  and  the  development  of 
"treatment  as  a  State"  regulations  for 
EPA  water  programs  in  light  of  the 
legislative  history  of  section  518.  All 
three  commenters  asserted  that 
Congress  did  not  intend  to  expand  the 
scope  of  Tribal  authority  over  non- 
Indians  on  the  reservation  by  the 
passage  of  section  518. 

Rep.  Morrison  asserted  that  he 
inserted  into  the  Congressional  Record  a 
memorandum  written  by  staff  on  the 
House  Committee  on  Interior  and 
Insular  Affairs  regarding  section  518 
(also  inserted  into  the  Congres'-:onal 
Record  by  Senator  Adams  at  133  Cong. 
Rec.  S753-54  (daily  ed.  January  14, 
1987))  solely  to  demonstrate  that  section 
518  was  not  intended  to  expand  Tribal 
water  quantity  rights.  133  Cong.  Rea 
H184-65  (daily  ed.  jan  8. 1987).  Rep. 
Morrison  disavowed  other  statements 
from  that  memorandum  which  might 
support  the  proposition  that  Congress 
intended  to  authorize  Tribal  jurisdiction 
over  non-members  on  reservations. 
("Indian  tribes  have  the  right  to  regulate 
lands  and  other  natural  resources  within 
the  reservation,  including  non-Indian 
owned  fee  lands  or  resources."  Id. 
(emphasis  added)).  Rep.  Morrison  stated 
his  belief  that  Congress  did  not,  by  the 
passage  of  section  518,  expand  the  scope 
of  Tribal  authority  over  non-Indians.  In 
light  of  this  legislative  history,  Rep. 
Morribon  asserted  that,  consistent  with 
Brendale,  EPA  should  not  allow  Tribal 
regulation  of  non-members  on  so-called 
"open"  reservations. 

Senators  Baucus  and  Simpson  also 
recommended  that  EPA  consider  the 
legislative  history  of  section  518(e)  and 
the  Brendale  decision  and  determine  not 
to  allow  Tribal  regulation  over  non- 
members  on  the  reservation. 

Finally,  all  three  of  these 
Congressional  commenters  asserted  thai 
the  legislative  history  of  section  518 
clearly  shows  that  it  was  not  intended 
to  affect  rights  to  water  quantity  under 
State  law.  The  concerns  raised  by  these 
Members  of  Congress  echo  other 
comments  discussed  elsewhere  in 
today's  notice.  Several  commenters 
asserted  that  section  518(e)(2)  should 
not  be  read  as  an  express  grant  of 
Congressional  authority  to  Indian  Tribes 
to  regulate  such  fee  lands,  despite 
indications  in  Brendale  to  the  contrary. 

By  contrast.  Senators  McCain. 
Burdick.  and  Inouye  expressed  a  view 
that  section  518(e)  delegates  Tribes 
authority  to  regulate  all  waters  within 
reservation  boundaries  including  those 
on  non-Indian  fee  lands.  Some 
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commenlers  cited  Brendale  for  this 
proposition.  The  latter  argument  of  these 
rommenters  is  based  upon  the  opinion 
of  justice  White  in  Brendale.  Justice 
White  indicates  that  certain  statutes 
may  delegate  Federal  authority  to 
Tribes,  thereby  providing  a  basis  for 
authority  over  all  lands  within  a 
reservation.  As  Justice  White  explained, 
on  the  record  in  Brendale  there  could  be 

no  contention  *  '  '  that  Congress  has 
expressly  delegated  to  the  Yakima  Nation  the 
power  to  zone  fee  lands  of  nonmembers  of 
the  Tribe.  Compare  18  U.S.C.  IJSl.  1161  (1982 
ed.  and  Supp.  V):  33  U.S.C.  1377  (e)  and  (h)(1) 
(1982  ed..  Supp.  V)  [i.e.,  sections  518(e)  and 
518(h)(1)  of  the  CWA]. 

492  U.S.  at  428  (1989)  (White.  J.) 
(emphasis  added).  This  language  clearly 
categorizes  the  two  cited  statutory 
schemes  as  express  delegations  of 
Federal  authority.  Thus,  Justice  White. 
inter  alia,  cites  the  Clean  Water  Act  as 
an  example  of  an  explicit  delegation  of 
authority  over  non-Indian  activities  to 
Indian  Tribes.  Response:  EPA  has  fully 
considered  the  Congressional  comments 
and  their  interpretation  of  the  legislative 
history  of  section  518.  EPA  must,  of 
course,  consider  contemporaneous 
legislative  history  as  it  is  written,  and 
has  been  cautioned  not  to  rely  on 
subsequent  statements  by  Members  of 
Congress.  Hazardous  Waste  Treatment 
Council  V.  EPA.  886  F.2d  355  (DC  Cir. 
1989).  cert,  denied.  Ill  S.Ct.  139  (1990). 

EPA  differs  with  the  Congressional 
commenters  to  the  extent  that  they 
suggest  the  legislative  history  of  section 
518  is  clear  and  expresses  an  intent  to 
hmit  the  scope  of  Tribal  authority.  EPA 
notes  that  other  legislative  history  might 
be  interpreted  as  evincing  Congressional 
intent  to  confer  expanded  Tribal 
authority  over  non-Indians  within  the 
reservation. 

In  particular,  the  following  colloquy 
between  Senators  Inouye  and  Burdick 
on  this  issue  is  very  relevant: 

Mr.  Inouye:  '  '  *  I  am  concerned  about 
section  518(e)(2).  As  I  read  that  provision,  it 
enables  qualified  Indian  tribes  to  exercise  the 
same  water  quality  regulatory  jurisdiction 
with  respect  to  water  that  traverses,  borders, 
or  is  otherwise  located  within  their 
reservations  (paraphrasing  section  518(h)(1) 
and  18  U.S.C.  1151(a)|  that  States  have  for 
regulation  of  water  outside  Indian 
reservations.  Is  my  understanding  of  Section 
518(e)  correct? 

Mr  Burdick:  Yes.  The  intent  of  the 
conferees  was  to  assure  that  Indian  tribes 
would  be  able  to  exercise  the  same 
regulatory  jurisdiction  over  water  quality 
matters  with  regard  to  waters  within  Indian 
jurisdiction  that  States  nave  been  exercising 
over  their  water. 

133  Cong.  Rec.  S1018  (daily  ed.  Jan.  21, 
1987)  (emphasis  added).  Senator 
Inouye's  statement  could  arguably 


support  a  reading  that  Congress 
intended  to  recognize  Tribal  authority 
over  all  waters  within  the  reservation, 
including  those  managed  by  non- 
Indians.  Mr.  Burdick.  a  member  of  the 
Conference  Committee,  agrees  with 
Senator  Inouye's  statement. 

However,  in  EPA's  view  this  colloquy 
is  ambiguous  and  inconclusive.  Senator 
Burdick,  in  responding  to  Senator 
Inouye,  agrees  that  under  section  518 
Tribes  may  regulate  waters  only  if  they 
are  already  "within  Indian  jurisdiction." 
However,  Senator  Burdick  was  only 
recognizing  the  status  quo,  i.e.,  whatever 
is  within  Indian  jurisdiction  may  be 
regulated  via  section  518.  Senator 
Burdick's  statement  does  not  clearly 
show  that  he — or  the  Congress  as  a 
whole — intended  to  legislate  that  all 
waters  within  the  reservation  are  in  fact 
"within  Indian  jurisdiction."  Thus,  the 
colloquy  is  circular  Indians  have 
jurisdiction  if.  but  only  if.  they  have 
jurisdiction  from  some  source  other  than 
section  518.  It  does  not  clearly  indicate 
whether  Congress  intended  to  expand 
what  lies  "within  Indian  jurisdiction." 

Further,  if  this  colloquy  were  to  be 
construed  as  supporting  an  expansion  of 
tribal  authority,  it  would  arguably 
conflict  with  a  statement  Senator 
Burdick  had  made  earlier  in  response  to 
an  inquiry  from  Senator  Baucus.  In  that 
discussion.  Senator  Burdick  reiterated 
that  section  518  was  not  intended  to 
affect  existing  water  quantity  rights,  and 
added  that  "[pjrivate  lands  and  water 
rights  owners  within  boundaries  of 
Indian  reservations  are  not  to  be 
additionally  affected  by  this  act."  133 
Cong.  Rec.  S753  (daily  ed.  January  14, 
1987)  (emphasis  added).  This  could 
suggest  that  the  Act  was  not  intended  to 
alter  the  status  quo  regarding  regulatory 
authority  over  fee  lands. 

The  legislative  history  in  the  House  is 
also  unclear  as  to  whether  Congress 
intended  to  expand  tribal  power  over 
non-Indians.  The  statement  in  the  House 
staff  memorandum  cited  above  supports 
a  view  that  under  current  case  law 
Tribes  already  possess  regulatory 
authority  over  non-Indians  within 
reservation  boundaries;  thus  it  would  be 
unnecessary  to  delegate  such  authority 
to  tribes.  Insertion  of  this  memorandum 
into  the  Congressional  Record  could 
suggest  that  the  House  agreed  with  that 
view:  however,  this  aspect  of  the 
memorandum  was  never  the  subject  of 
House  discussions,  which  focused 
almost  exclusively  on  issues  relating  to 
water  rights. 

EPA  believes  that  if  Congress  had 
intended  to  make  a  change  as  important 
as  an  expansion  of  Indian  authority  to 
regulate  nonmembers,  it  probably  would 
have  done  so  through  statutory  language 


and  discussed  the  change  in  the 
committee  reports.  Given  that  the 
legislative  history  ultimately  is 
ambiguous  and  inconclusive,  EPA 
believes  that  it  should  not  find  that  the 
statute  expands  or  limits  the  scope  of 
Tribal  authority  beyond  that  inherent  in 
the  Tribe  absent  an  express  indication 
of  Congressional  intent  to  do  so.  See 
Montana.  450  U.S.  at  564.  Therefore, 
EPA  has  decided  that  it  will,  as 
discussed  above,  continue  to  recognize 
inherent  Tribal  civil  regulatory  authority 
to  the  full  extent  permitted  under 
Federal  Indian  law,  in  light  of  Montana, 
Brendale,  and  other  applicable  case  law. 

EPA  believes  that  Congress  only 
manifested  an  explicit  intent  to 
authorize  EPA  to  treat  Indian  Tribes  as 
States  over  any  activities  within  the 
scope  of  Tribal  authority  in  light  of  the 
relevant  principles  of  Federal  Indian 
law.  EPA  believes  that  this  approach 
will  best  effectuate  the  overall  purposes 
of  the  statute. 

EPA  agrees  with  those  commenters 
who  stated  that  Justice  White's  opinion 
in  Brendale  can  be  read  to  suggest  a 
contrary  conclusion,  and  to  indicate  that 
at  least  four  justices  of  the  Supreme 
Court  would  apparently  interpret 
section  518(e)  as  expressly  delegating  to 
Tribes  the  authority  to  regulate  water 
quality  on  reservations,  including  those 
affected  by  activities  on  non-Indian  fee 
lands.  Nonetheless.  EPA  recognizes  that 
Justice  White's  opinion  was  not  a 
majority  opinion  of  the  Court  and  was 
not  necessary  to  the  decision  even  of  the 
plurality  that  joined  it,  since  the  issue 
was  not  before  the  Court  in  Brendale. 
Nor  is  there  any  discussion  in  the 
opinion  about  the  somewhat  confusing 
legislative  history  of  section  518.  The 
passing  reference  in  that  opinion  does 
not  finally  resolve  the  question  of 
whether  section  518(e)  is  a  delegation  of 
authority,  and,  as  discussed  above,  EPA 
does  not  believe  that  it  can  make  an 
absolute  determination  that  Congress  in 
fact  expressed  a  clear  intent  on  the 
issue. 

EPA  agrees  with  the  Congressional 
commenters  that  section  518  does  not 
affect  existing  water  quantity  rights. 
This  has  been  the  Agency's  consistent 
position,  based  on  the  language  of 
sections  101(g)  and  518(a). 

c.  Procedural  Requirements  for 
Demonstrating  Inherent  Tribal 
Authority 

Comment:  Numerous  comments 
submitted  before  and  after  the  proposed 
rule  was  published  have  suggested  that 
the  provision  (see  §  131.8(b)(3)(iii)) 
requiring  that  Tribes  submit  a  copy  of 
all  documents  which  support  the  Tribe's 
assertion  of  authority  is  unnecessary. 
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and  discussed  the  change  in  the 
committee  reports.  Given  that  the 
legislative  history  ultimately  is 
ambiguous  and  inconclusive,  EPA 
believes  that  it  should  not  find  that  the 
statute  expands  or  limits  the  scope  of 
Tribal  authority  beyond  that  inherent  in 
the  Tribe  absent  an  express  indication 
of  Congressional  intent  to  do  so.  See 
Montana.  450  U.S.  at  564.  Therefore, 
EPA  has  decided  that  it  will,  as 
discussed  above,  continue  to  recognize 
inherent  Tribal  civil  regulatory  authority 
to  the  full  extent  permitted  under 
Federal  Indian  law,  in  light  of  Montana, 
Brendale,  and  other  applicable  case  law. 

EPA  believes  that  Congress  only 
manifested  an  explicit  intent  to 
authorize  EPA  to  treat  Indian  Tribes  as 
States  over  any  activities  within  the 
scope  of  Tribal  authority  in  light  of  the 
relevant  principles  of  Federal  Indian 
law.  EPA  believes  that  this  approach 
will  best  effectuate  the  overall  purposes 
of  the  statute. 

EPA  agrees  with  those  commenters 
who  stated  that  Justice  White's  opinion 
in  Brendale  can  be  read  to  suggest  a 
contrary  conclusion,  and  to  indicate  that 
at  least  four  justices  of  the  Supreme 
Court  would  apparently  interpret 
section  518(e)  as  expressly  delegating  to 
Tribes  the  authority  to  regulate  water 
quality  on  reservations,  including  those 
affected  by  activities  on  non-Indian  fee 
lands.  Nonetheless,  EPA  recognizes  that 
Justice  White's  opinion  was  not  a 
majority  opinion  of  the  Court  and  was 
not  necessary  to  the  decision  even  of  the 
plurality  that  joined  it,  since  the  issue 
was  not  before  the  Court  in  Brendale. 
Nor  is  there  any  discussion  in  the 
opinion  about  the  somewhat  confusing 
legislative  history  of  section  518.  The 
passing  reference  in  that  opinion  does 
not  finally  resolve  the  question  of 
whether  section  518(e)  is  a  delegation  of 
authority,  and,  as  discussed  above,  EPA 
does  not  believe  that  it  can  make  an 
absolute  determination  that  Congress  in 
fact  expressed  a  clear  intent  on  the 
issue. 

EPA  agrees  with  the  Congressional 
commenters  that  section  518  does  not 
affect  existing  water  quantity  rights. 
This  has  been  the  Agency's  consistent 
position,  based  on  the  language  of 
sections  101(g)  and  518(a). 

c.  Procedural  Requirements  for 
Demonstrating  Inherent  Tribal 
Authority 

Comment:  Numerous  comments 
submitted  before  and  after  the  proposed 
rule  was  published  have  suggested  that 
the  provision  (see  S  131.8(b)(3)(iii)) 
requiring  that  Tribes  submit  a  copy  of 
all  documents  which  support  the  Tribe's 
assertion  of  authority  is  unnecessary. 
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nappropriate,  and  flows  from  a 
nisunderstanding  of  Indian  law.  These 
commenters  argued  that  Tribes  have 
inherent  authority  unless  Congress 
rescinds  that  authority.  In  addition, 
these  commenters  stated,  since  section 
518  specifically  authorizes  Tribal 
authority,  no  such  demonstration  and 
supporting  documentation  is  needed. 

Response:  As  discussed  in  detail 
above,  the  Agency  presumes  that  in 
general.  Tribes  are  likely  to  possess  the 
authority  to  regulate  activities  affecting 
water  quality  on  the  reservation.  The 
Agency  does  not  believe,  however,  that 
it  would  be  appropriate  to  recognize 
Tribal  authority  and  approve  treatment 
as  a  State  requests  in  the  absence  of 
verifying  documentation.  In  addition,  in 
light  of  the  legislative  history  of  section 
518,  the  question  of  whether  section 
518(e)  is  an  explicit  delegation  of 
authority  over  non-Indians  is  not 
resolved.  Therefore,  EPA  does  not 
believe  it  is  currently  appropriate  to 
eliminate  the  requirement  that  Tribes 
make  an  affirmative  demonstration  of 
their  regulatory  authority.  EPA  will 
authorize  Tribes  to  exercise 
responsibility  for  the  water  quality 
standards  program  once  the  Tribe 
shows  that,  in  light  of  the  factual 
circumstances  and  the  generalized 
findings  EPA  has  made  regarding 
reservation  water  quality,  it  possesses 
the  requisite  authority. 

EPA  would  advise  Tribes,  in  their 
Attorney-General  statements,  to  outline 
all  bases  for  concluding  that  the  Tribe 
has  adequate  authority.  This  can  only 
help  EPA  to  make  a  proper 
determination  to  treat  the  Tribe  as  a 
State. 

As  stated  in  the  preamble  to  the 
proposal,  where  the  Regional 
Administrator  concludes  that  a  Tribe 
has  not  adequately  demonstrated  its 
authority  with  respect  to  an  area  in 
dispute,  then  Tribal  assumption  of  the 
standards  program  would  be  restricted 
accordingly.  If  the  authority  in  dispute 
were  focused  on  a  limited  area,  this 
would  not  necessarily  delay  the 
Agency's  decision  to  treat  the  Tribe  as  a 
State  for  the  non-disputed  areas. 

Comment:  Numerous  commenters 
suggested  that  S  131.8(b)(3)(i).  which 
requires  the  Tribe  to  submit  a  map  of 
legal  description  of  the  area  over  which 
the  Indian  Tribe  asserts  authority  to 
regulate  water,  should  be  amended  to 
require  that  fee  lands  and  lands  owned 
by  non-members  and  non-Indians  be 
shown  on  the  map. 

Response:  No  such  amendment  was 
made  to  the  regulations.  EPA  believes 
that,  in  some  cases,  both  States  and 
Tribes  may  want  to  identify  the  location 
of  fee  lands  on  reservations.  However, 


EPA  does  not  believe  it  is  appropriate  to 
specifically  require  Tribes  to  submit 
such  information  in  all  cases.  EPA  also 
believes  that  in  some  cases  States  are 
more  likely  to  have  ready  access  to  such 
information  than  are  Tribes.  EPA  further 
believes  that  the  regulation  clearly 
requires  Tribes  to  identify  the  area  over 
which  the  Tribe  asserts  authority  to 
regulate  water  quality,  and  that 
requiring  an  identification  of  fee  lands 
and  lands  owned  by  non-Indians  in  all 
cases  is  unnecessary  and  unduly 
burdensome.  Finally,  EPA  notes  that 
S  131.8(b)(5)  gives  the  Regional 
Administrator  the  discretion  to  require 
whatever  additional  information  is 
necessary  to  support  a  Tribal 
application  on  a  case-by-case  basis, 

d.  Treatment  as  a  State  for  Off- 
Reservation  Waters  Within  Inherent 
Tribal  Authority 

Comment-  Several  comments  were 
received  regarding  the  geographic  scope 
of  programs  authorized  under  section 
518(e)(2].  The  provision  authorizes  EPA 
to  treat  a  Tribe  as  a  State  for  water 
resources  which  are : 

held  by  an  Indian  Tribe,  held  in  trust  for 
Indiana,  held  by  a  memlier  of  an  Indian  Tril>e 
if  such  property  interest  is  subject  to  a  trust 
restriction  on  alienation,  or  othern'ise  within 
the  borders  of  an  Indian  reservation. 

(emphasis  added) 

EPA  has  consistently  read  the  phrase 
"or  otherwise  within  *  *  *"  as  a 
separate  category  of  water  resources 
and  also  as  a  modifier  of  the  preceding 
three  categories  of  water  resources,  thus 
limiting  the  Tribe  to  acquiring  treatment 
as  a  State  status  for  the  four  specified 
categories  of  water  resources  within  the 
borders  of  the  reservation. 

Comments  received  suggested  that 
EPA  should  alter  its  reading  of  this 
provision  to  allow  Tribes  to  qualify  for 
treatment  as  a  State  over  all  water 
resources  within  its  jurisdiction.  These 
comments  asserted  that  limiting  Tribes 
to  water  resources  within  the 
reservation  would  prevent  a  Tribe  from 
obtaining  treatment  as  a  State  status 
over  water  resources  outside  the 
reservation  to  which  it  has  legitimate 
jurisdictional  claim.  Examples  cited 
included  traditional  resource  areas 
(known  as  "usual  and  accustomed  ' 
areas)  outside  reservation  borders,  and 
all  lands  held  in  trust  for  Tribes  by  the 
U.S.  Government  or  held  by  individual 
Indians  that  lie  outside  reservation 
borders,  lands  in  "Indian  Country"  (as 
defined  in  18  U.S.C.  1151)  that  lie  outside 
reservation  borders  and,  in  general,  all 
water  resources  within  the  territorial 
jurisdiction  of  the  Tribe  that  lie  outside 
reservation  borders. 


One  commenter  pointed  out  that  often 
such  lands  are  subject  to  Tribal  or 
Federal  jurisdiction  and  are  thus  beyond 
the  police  power  and  regulatory 
authority  of  the  State  in  which  they  are 
located.  This  comment  concluded  that 
failure  to  provide  Tribes  with  an 
opportunity  to  obtain  treatment  as  a 
State  status  over  such  lands  would 
create  "regulatory  voids  '  in  which 
neither  States  nor  Tribes  have  clear 
authority.  Several  comments  suggested 
that  resolving  this  issue  could  be 
accomplished  simply  by  revising  the 
definition  of  Federal  Indian  Reservation 
included  in  S  131.3(k). 

In  contrast,  other  commenters 
asserted  that  EPA  is  correct  in  reading 
the  phrase  "or  otherwise  within  the 
borders*  *  *"  as  a  modifier  of  the 
preceding  three  categories  of  water 
resources.  These  commenters  pointed 
out  that  failure  to  do  so  would  render 
the  statute  nonsensical  and  contradict 
congressional  intent.  However,  these 
commenters  also  asserted  that  EPA  is 
not  correct  in  reading  the  phrase  "or 
otherwise  within  the  borders  *  *  *."  as 
a  fourth  category  of  wafer  resources, 
because  to  do  so  would  render  the  three 
previous  clauses  superfluous.  These 
commenters  therefore  conclude  that 
section  518(e)(2)  should  not  be  read  as 
authorizing  Tribes  to  regulate  non- 
Indian  owned  lands  within  the 
boundaries  of  the  reservation. 

Response:  Under  today's  rule.  Tribes 
are  limited  to  obtaining  treatment  as  a 
State  status  for  only  water  resources 
within  the  borders  of  the  reservation 
over  which  they  possess  authority  to 
regulate  water  quality.  The  meaning  of 
the  term  "reservation"  must,  of  course, 
be  determined  in  light  of  statutory  law 
and  with  reference  to  relevant  case  law. 
EPA  considers  trust  lands  formally  set 
apart  for  the  use  of  Indians  to  be  "within 
a  reservation"  for  purposes  section  518 
(e)(2),  even  if  they  have  not  been 
formally  designated  as  "reservations." 
Oklahoma  Tax  Commission  v.  Citizen 
Band  Potawatomi  Indian  Tribe  of 
Oklahoma,  111  S.  Ct.  905,  910  (1991). 
This  means  it  is  the  status  and  use  of  the 
land  that  determines  if  it  is  to  be 
considered  "within  a  reservation"  rather 
than  the  label  attached  to  it.  EPA 
believes  that  it  was  the  intent  of 
Congress  to  limit  Tribes  to  obtaining 
treatment  as  a  State  status  to  lands 
within  the  reservation.  EPA  bases  this 
conclusion,  in  part,  on  the  definition  of 
"Indian  Tribe"  found  in  CWA  section 
518(h)(2).  As  discussed  above.  EPA  also 
does  not  believe  that  section  518(e)(2) 
prevents  EPA  from  recognizing  Tribal 
authority  over  non-Indian  water 
resources  located  within  the  reservation 
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if  the  Tribe  can  demonstrate  the 
requisite  authority  over  such  water 
resources. 

Comments  on  the  Capability 
Requirements 

Comment:  A  variety  of  comments 
were  received  concerning  the  general 
issue  of  Tribal  capability  (5  131.8(a)(4) 
and  (b)(4)).  Comments  on  this  question 
ranged  from  suggesting  that  EPA  should 
require  no  demonstration  of  capability 
at  all  to  making  the  capability 
requirements  stronger.  Several 
comments  asserted  that  rejecting  Tribes 
based  on  capability  will  only  heighten 
the  unevenness  of  experience  between 
States  and  Tribes. 

Response:  EPA  made  no  change  in  the 
regulation.  The  provision  is  not  unduly 
burdensome  and  EPA  intends  to  apply 
similar  procedures  for  Tribes  qualifying 
as  States  in  all  CWA  programs.  The 
Clean  Water  Act  establishes  basic 
requirements  for  a  Tribe  to  meet  in 
order  to  qualify  for  treatment  as  a  State. 
Eliminating  the  requirement  to 
demonstrate  capability  would  fail  to 
meet  these  statutory  requirements.  On 
the  other,  hand.  EPA  does  recognize  the 
fact  that  for  many  Tribes  the  assumption 
of  various  Clean  Water  Act  programs  is 
new.  Information  necessary  for  EPA  to 
make  determinations  of  capability  must 
be  balanced  against  the  need  to  allow 
Tribes  to  gain  experience  in  CWA 
programs.  EPA  believes  that  today's  rule 
provides  that  balance. 

Comment:  A  comment  was  received 
suggesting  that  since  States  are  required 
to  provide  judicial  review  of  section  401 
certification  rulings.  Tribal  section  401 
certifications  should  also  be  subject  to 
judicial  review.  Related  comments 
asserted  that  the  rule  should  require,  as 
part  of  the  demonstration  of  capability, 
a  demonstration  of  separation  of  powers 
for  executive,  legislative,  and  judicial 
functions,  or  at  least  describe  how 
bifurcation  of  Tribal  regulatory  and 
proprietary  roles  will  occur. 

Response:  EPA  disagrees  that  States 
are  required  to  provide  judicial  reviews 
of  section  401  certifications.  Judicial 
reviews  of  section  401  certifications  are 
conducted  based  on  the  requirements  of 
State  laws,  not  the  Clean  Water  Act. 
Therefore,  EPA  has  not  required  Tribes 
to  provide  such  judicial  review,  as  it  is  a 
matter  of  Tribal  law.  Similarly,  EPA  has 
not  required  Tribes  to  demonstrate 
separation  of  powers  because  such  a 
demonstration  is  not  required  by  the 
Clean  Water  Act.  EPA  will,  however,  in 
the  context  of  deciding  to  authorize 
Tribal  NPDES  programs  or  404  permit 
programs,  consider  potential  conflicts  of 
interest  where  the  Tribe  would  be  in  the 


position  of  issuing  a  permit  to  a  Tribal 
entity. 

Comment  Several  comments  were 
received  requesting  that  EPA  should 
clarify  how  the  Agency  will  evaluate 
whether  the  Tribe  has  a  history  of 
successful  managerial  peformance  of 
public  health  or  environmental 
programs,  and  clarify  how  much  detail 
is  required  in  describing  a  Tribe's 
history  of  managerial  experience  (see 
section  131.8(b)(4)(i)). 

Response:  In  evaluating  Tribal 
experience  in  public  health  and 
environmental  programs.  EPA  will  look 
for  indications  that  the  Tribe  has 
participated  in  such  programs,  whether 
the  programs  be  those  administered  by 
EPA.  other  Federal  Agencies,  or  of 
Tribal  origin.  For  example,  several 
Tribes  are  known  to  have  participated 
in  developing  areas-wide  water 
management  plans  or  Tribal  water 
quality  standards.  EPA  will  also  look  for 
evidence  of  historical  budget  allocations 
dealing  with  public  health  or 
environmental  programs  along  with  any 
experience  in  monitoring  in  related 
programs.  In  general.  EPA  will  look 
favorably  on  Tribes  which  have 
experience  in  managing  environmental 
programs,  because  such  experience  is  an 
indicator  of  existing  capability  and 
conmiitment  to  environmental 
protection.  In  most  cases.  EPA 
anticipates  that  submission  of  a  brief 
narrative  statement  on  this  topic  will  be 
sufficient. 

Comment:  EPA  specifically  invited 
comment  on  several  options  pertaining 
to  the  proposed  demonstration  of 
capability  requirement.  The  proposed 
requirement  (in  S  131.8(b)(4)(v)) 
provided  that  the  Tribe  may  either 
demonstrate  existing  capability,  or 
submit  a  plan  on  how  it  proposes  to 
acquire  the  capability  to  administer  the 
program  if  such  capability  does  not  now 
exist.  The  alternative  options  EPA 
requested  comments  on  were:  (1) 
Exclude  the  provision  to  submit  a  plan 
detailing  steps  of  acquiring  the 
necessary  management  and  technical 
skills,  (2)  include  a  provision  which 
would  allow  EPA  to  withdraw  a 
treatment  as  a  State  determination 
where  the  Tribe  fails  to  demonstrate  • 
adequate  capability  (e.g.,  by  failing  to 
submit  water  quality  standards  for  EPA 
review  within  3  years  from  the  date  of 
qualifying  for  treatment  as  a  State),  and 
(3)  include  a  provision  for  Tribes  to 
submit  draft  water  quality  standards  as 
part  of  the  demonstration  of  capability. 
Comments  on  the  option  to  delete  the 
provision  allowing  Tribes  to  submit  a 
plan  to  acquire  capability  were  mixed. 
Several  comments  supported  deletion  of 


this  provision.  One  comment  asserted 
that  treatment  as  a  State  should  not  be 
granted  until  capability  is  achieved;  a 
plan  to  acquire  capability  whould  have 
little  meaning  if  the  Tribe  receives 
authority  prior  to  actually  achieving  that 
capability.  Other  comments  supported 
inclusion  of  this  provision  because  the 
plan  would  provide  information  on  the 
management  and  technical  skills  of 
Tribes.  A  related  comment  was  received 
that  EPA  should  retain  the  provision  but 
delete  the  requirement  to  indicate  where 
Tribal  funding  would  be  acquired. 

Comments  on  the  option  to  allow  EPA 
to  withdraw  a  treatment  as  a  State 
determination  were  also  mixed.  Several 
comments  supported  some  provision 
allowing  EPA  to  withdraw  a  treatment 
as  a  State  determination,  for  example 
where  the  Tribe  fails  to  demonstrate 
acceptable  performance  or  use  of  the 
authority.  Other  comments  opposed 
such  a  provision  (e.g.,  because  it  is 
counter  to  the  Congressional  mandate  of 
section  518).  One  conmient  opposed 
such  a  provision  because  it  would  be 
unfair  to  withdraw  treatment  as  a  State 
for  failure  to  develop  a  Tribal  program 
in  the  absence  of  adequate  Federal 
financial  and  technical  assistance. 

Conflicting  comments  on  the  option  to 
require  Tribes  to  submit  draft  water 
quality  standards  as  part  of  the 
demonstration  of  capability  were 
received.  A  number  of  comments 
indicated  that  such  a  provision  would  be 
burdensome,  unproductive,  and  of  little 
practical  purpose.  Other  comments, 
however,  supported  such  a  provision 
because  draft  standards  would  provide 
evidence  of  technical  skills  and  would 
allow  review  of  Tribal  water  quality 
standards  early  in  the  process. 

Response:  EPA  made  no  change  in  the 
proposed  regulation.  EPA  believes  that 
any  Tribe  demonstrating  sufficient 
interest  in  applying  for  the  program  and 
able  either  to:  (1)  Demonstrate  existing 
capabiUty.  or  (2)  submit  a  reasonable 
plan  for  acquiring  such  capability, 
should  not  be  excluded  from 
consideration.  The  proposed 
requirement  was  therefore  retained. 
EPA  notes,  however  that  such  plans  will 
be  carefuly  reviewed;  EPA  will  not 
approve  Tribal  capability 
demonstrations  where  such  plans  do  not 
include  reasonable  provisions  for 
acquisition  of  needed  personnel  as  well 
as  reliable  funding  sources.  This 
decision  will  also  provide  consistency 
with  other  Clean  Water  Act  programs. 

Although  submission  of  draft  wafer 
quality  standards  was  not  added  as  a 
requirement,  EPA  notes  that  where 
Tribes  have  developed  water  quality 
standards  programs,  submission  of  the 
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this  provision.  One  comment  asserted 
that  treatment  as  a  State  should  not  be 
granted  until  capability  is  achieved;  a 
plan  to  acquire  capability  whould  have 
little  meaning  if  the  Tribe  receives 
authority  prior  to  actually  achieving  that 
capability.  Other  comments  supported 
inclusion  of  this  provision  because  the 
plan  would  provide  information  on  the 
management  and  technical  skills  of 
Tribes.  A  related  comment  was  received 
that  EPA  should  retain  the  provision  but 
delete  the  requirement  to  indicate  where 
Tribal  funding  would  be  acquired. 

Comments  on  the  option  to  allow  EPA 
to  withdraw  a  treatment  as  a  State 
determination  were  also  mixed.  Several 
comments  supported  some  provision 
allowing  EPA  to  withdraw  a  treatment 
as  a  State  determination,  for  example 
where  the  Tribe  fails  to  demonstrate 
acceptable  performance  or  use  of  the 
authority.  Other  comments  opposed 
such  a  provision  (e.g.,  because  it  is 
counter  to  the  Congressional  mandate  of 
section  518).  One  comment  opposed 
such  a  provision  because  it  would  be 
unfair  to  withdraw  treatment  as  a  State 
for  failure  to  develop  a  Tribal  program 
in  the  absence  of  adequate  Federal 
Hnancial  and  technical  assistance. 

Conflicting  comments  on  the  option  to 
require  Tribes  to  submit  draft  water 
quality  standards  as  part  of  the 
demonstration  of  capability  were 
received.  A  number  of  comments 
indicated  that  such  a  provision  would  be 
burdensome,  unproductive,  and  of  little 
practical  purpose.  Other  comments, 
however,  supported  such  a  provision 
because  draft  standards  would  provide 
evidence  of  technical  skills  and  would 
allow  review  of  Tribal  water  quality 
standards  early  in  the  process. 

Response:  EPA  made  no  change  in  the 
proposed  regulation.  EPA  believes  that 
any  Tribe  demonstrating  sufficient 
interest  in  applying  for  the  program  and 
able  either  to:  (1)  Demonstrate  existing 
capability,  or  (2)  submit  a  reasonable 
plan  for  acquiring  such  capability, 
should  not  be  excluded  from 
consideration.  The  proposed 
requirement  was  therefore  retained. 
EPA  notes,  however  that  such  plans  will 
be  carefuly  reviewed;  EPA  will  not 
approve  Tribal  capability 
demonstrations  where  such  plans  do  not 
include  reasonable  provisions  for 
acquisition  of  needed  personnel  as  well 
as  reliable  funding  sources.  This 
decision  will  also  provide  consistency 
with  other  Clean  Water  Act  programs. 

Although  submission  of  draft  wafer 
quality  standards  was  not  added  as  a 
requirement,  EPA  notes  that  where 
Tribes  have  developed  water  quality 
standards  programs,  submission  of  the 
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:ompleted  standards  with  the 
application  will  normally  be  sufficient  to 
satisfy  the  capability  requirements,  but 
only  where  the  Tribe  can  also 
demonstrate  a  continuing  commitment 
(i.e.,  resources  and/or  technical 
expertise)  for  reviewing  and  revising 
heir  completed  standards. 

EPA  believes  that  the  comment 
■egarding  Tribal  funding  sources  raises 
an  important  point.  Prior  to  applying  for 
the  standards  program  Tribes  should 
become  familiar  with  and  give  serious 
consideration  to  the  requirements  and 
associated  resource  impacts  of  assuming 
the  burden  of  the  water  quality 
standards  program.  This  was  also 
mentioned  in  the  preamble  to  the 
proposed  rule.  The  water  quality 
standrds  program,  because  it  requires 
standards  to  be  reviewed  on  a  triennial 
basis,  can  require  substantial  annual 
resource  commitments. 

For  example,  EPA  is  currently 
developing  additional  proposed 
amendments  to  the  water  quality 
standards  regulation  to  require  triennial 
review  and  adoption  of  necessary 
numeric  water  quality  criteria  for  toxic 
pollutants  and,  ultimately  criteria  based 
on  biological  measures  of  water  body 
health.  Tribes  that  qualify  for  treatment 
as  States  will  be  subject  to  the  existing 
requirements  as  well  as  these  new 
requirements  which  will  be  added  to 
section  131  in  the  near  future. 

EPA  did  not,  therefore,  remove  from 
the  rule  the  requirement  for  a  Tribe  to 
address  how  it  will  obtain  the  funds 
necessary  to  acquire  the  administrative 
and  technical  expertise  if  not  currently 
available.  EPA  believes  this  to  be  a 
necessary  and  important  showing  in 
support  of  the  overall  capability 
demonstration.  EPA  notes  that  Tribes 
may  wish  to  apply  for  CWA  section  106 
funds  to  support  their  water  quality 
standards  programs  and  include  this 
source  in  any  discussion  of  funding 
sources  under  §  131.8(4)(v). 

Comment:  The  discussion  of 
capability  requirements  included  in  the 
preamble  to  the  proposed  regulation 
included  a  statement  that  qualifying  for 
the  standards  program  has  no  bearing 
on  the  ability  of  the  Tribe  to  receive  a 
section  106  grant.  A  comment  was 
received  that  a  Tribe  was  told  by  EPA 
that  it  had  to  apply  for  treatment  as  a 
State  in  order  to  be  eligible  for  the 
section  106  program  grants. 

Response:  The  commenter 
misunderstood  the  discussion.  To 
receive  a  CWA  section  106  program 
grant,  a  Tribe  must  qualify  for  treatment 
as  a  State  for  purposes  of  the  section  106 
program.  Interim  final  rules  specifying 
how  tribes  may  qualify  for  the  section 
106  program  were  promulgated  by  EPA 


on  April  11, 1989  (54  FR  14357)  and  are 
now  codified  in  40  CFR  parts  35  and  130. 
The  preamble  discussion  simply 
indicated  that  a  Tribe  does  not  have  to 
also  qualify  for  the  standards  program 
in  order  to  receive  a  section  106  program 
grant  and  noted  that,  in  fact,  prior 
acquisition  of  such  grants  may  be  quite 
useful  to  Tribes  in  developing  the 
capabilities  needed  to  qualify  for  the 
standards  program. 

Comments  on  the  Complexity  of  the 
Process 

Comment:  A  variety  of  comments 
were  received  concerning  the  process 
EPA  has  established  by  which  a  Tribe 
may  qualify  for  treatment  as  a  State 
under  both  the  Clean  Water  Act  and  the 
Safe  Drinking  Water  Act.  This  process  is 
described  in  S  131.8  of  the  rule  and 
covers  the  requirements  for  Indian 
Tribes  to  be  treated  as  States  for 
purposes  of  water  quality  standards. 

Various  comments  indicated  that  the 
process  was  too  lengthy,  cumbersome, 
and  expensive  for  the  Tribes.  Some 
commenters  suggested  that  EPA  should 
separate  the  legal  and  programmatic 
requirements  to  allow  Tribes  to  meet  the 
legal  requirements  for  all  CWA 
programs  with  one  application.  In 
general,  commenters  suggested  that  the 
process  be  streamlined  to  pose  less  of  a 
burden  to  Tribes  wishing  to  qualify. 

Response:  No  changes  were  made  in 
the  regulation  to  streamline  or  otherwise 
alter  the  S  131.8  requirements  (with  the 
exception  of  those  previously  discussed 
in  section  B — Changes  to  the  Proposed 
Rule). 

EPA  has  developed  one  procedure 
applicable  to  all  water  programs.  To 
have  a  different  procedure  for  the 
standards  program  would  not  in  the 
Agency's  view  simplify  the  process; 
rather  it  would  confuse  matters. 
Experience  with  the  initial  applications 
in  other  programs  indicate  some  delay 
in  the  process  but  EPA  believe  that  is 
more  because  the  process  is  new  to  both 
EPA  and  the  Tribes  rather  than  because 
of  any  inherent  fault  in  the  procedure.  It 
is  expected  that  as  both  parties  gain 
more  experience,  such  delays  will  be 
minimal.  If  a  Tribe  has  already 
submitted  an  application  for  treatment 
as  a  State  for  another  program,  very 
little  if  any  new  information  beyond  the 
request  for  consideration  in  the 
standards  program  needs  to  be 
provided. 

Because  some  programs  that 
potentially  may  be  assumed  by  Tribes 
under  the  Clean  Water  Act  may  require 
specialized  information  relating  to 
Tribal  authorities  or  capability  to 
administer  an  effective  program,  the 
Agency  decided  previously  to  today's 


rule  not  to  allow  Tribes  to  qualify  for 
treatment  as  a  State  for  all  CWA 
programs  in  a  single  application. 
However,  as  stated  above,  the  Agency 
intends  to  minimize  the  impact  on  a 
Tribe  for  qualifying  for  treatment  as  a 
State  for  various  programs  by  having 
Tribes  submit  the  basic  application  once 
and  only  submit  any  additional 
information  that  might  be  required  for 
treatment  as  a  State  for  another 
program.  In  the  case  of  this  rule.  §  131.8 
(b)(iv)  and  (v)  are  the  provisions  which 
EPA  believes  are  most  likely  to  require 
information  in  addition  fo  what  is 
typically  submitted  with  applications  for 
other  programs.  The  two  items  are  the 
name  of  the  agency  of  the  Indian  Tribe 
charged  with  establishing,  reviewing, 
implementing  and  revising  water  quality 
standards  and  a  description  of  the 
Tribe's  technical  expertise  to  administer 
and  manage  the  program  or  a  plan  on 
how  the  Tribe  intends  to  acquire  such 
expertise.  Section  131.8  (b)(6)  of  the  rule 
clearly  establishes  that  in  seeking 
qualification  as  a  State,  "*  *  *  the 
Tribe  need  only  provide  the  required 
information  which  has  not  been 
submitted  in  a  previous  treatment  as  a 
State  application." 

The  procedure  adopted  in  today's  rule 
was  publicly  debated  in  a  rule  made 
final  under  the  Safe  Drinking  Water  Act. 
Comments  on  the  proposal  and  changes 
made  may  be  seen  at  53  FR  37408, 
September  26, 1988.  and  now  codified  in 
40  CFR  part  142.  This  regulation  reflects 
the  procedures  established  as  a  result  of 
that  rulemaking. 

Comment:  Several  comments  asserted 
that  the  regulation  has  redundant  and 
unnecessary  requirements,  for  example 
that  S  131.8(b)(2)(iii)  duplicates 
131.8(b)(3)(iii)  and  131.8(b)(4)[iii).  that 
131.8{b)(3)(ii)  duplicates  131.8(b)(iii).  and 
finally  that  131.8(b)(iv)  duplicates 
131.8(b)(3)(l). 

Response:  While  the  Agency  concurs 
that  the  information  in  131.8(b)(2)(iii)  is 
related  to  that  in  parts  131.8(b)(3)(iii) 
and  131.8(b)(4)(iii),  it  is  not  necessarily 
redundant  or  duplicative.  Experience 
with  the  standards  program  with  the 
States  has  shown  that  often  the 
administrative  and  management 
functions  of  the  standards  program  are 
split  among  various  State  offices  and 
branches  of  government.  Since  this  may 
also  hold  true  for  Tribal  governments, 
EPA  has  maintained  the  requirements  as 
proposed.  However,  if  the  Tribe  can 
cover  the  requested  information  in  a 
single  response  to  the  Agency.  EPA 
encourages  the  Tribe  to  do  so.  The 
independent  regulatory  requirements 
were  maintained  not  to  force  Tribes  to 
duplicate  information  but  to  ensure  that 
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all  information  necessary  is  submitted. 
In  response  to  a  specific  comment,  EPA 
notes  that  submittal  of  the  required 
"sources  of  authority"  under 
§  131.8(b)(2)(iii)  does  not  require  the 
same  level  of  detail  as  the 
demonstration  of  authority  required 
under  S  131.8(b)(3)  and,  in  general,  a 
brief  statement  and  reference  to  the 
assertion  of  authority  under  {  131.8(b)(3) 
will  be  sufficient. 

The  Agency  reviewed  all  the 
referenced  paragraphs  and  does  not  see 
that  the  requirements  are  either 
redundant  or  unnecessary.  While  they 
may  be  related,  each  requests  a  different 
piece  of  information  EPA  believes  is 
necessary  to  make  an  informed 
judgment  on  the  Tribal  application. 
Again,  however,  if  the  Tribe  covers 
more  than  one  item  in  a  portion  of  its 
application,  EPA  does  not  see  any  need 
for  the  Tribe  to  repeat  the  information — 
a  reference  to  where  EPA  may  find  the 
information  elsewhere  in  the  Tribal 
application  is  acceptable. 

Comments  on  the  Procedure  for 
Reviewing  Tribal  Applications 

Comment:  Several  comments  were 
received  on  the  opportunity  provided  to 
States  to  review  Tribal  assertions  of 
authority  (see  f  131.8(c)).  Various 
commenters  believed  this  provision  to 
be  inappropriate  because,  for  example. 
Tribes  do  not  review  State  applications 
for  primacy,  States  have  already 
established  their  authority  in  their 
primacy  applications,  and  the  review  is 
inconsistent  with  EPA's  Indian  policy. 
Other  comments  suggested  that  States 
comment  along  with  everyone  else 
during  a  general  public  comment  period. 

Response:  The  comments  which 
suggested  that  States  should  not  be 
allowed  to  review  Tribal  assertions  of 
authority  because  Tribes  do  not  review 
State  applications  for  primacy  appear  to 
mix  primacy  requirements  under  the 
Safe  Drinking  Water  Act  or  other  CWA 
programs  (such  as  section  402  NPDES  or 
section  404  dredge  and  fill)  with  those 
established  under  Clean  Water  Act 
section  303.  CWA  section  303,  under 
which  this  rule  is  promulgated,  directs 
States  to  adopt  wafer  quality  standards. 
There  is  no  application  process 
involved,  nor  is  participation  by  the 
States  optional.  However,  Indian  Tribes, 
under  CWA  section  518,  must  go  through 
a  process  to  qualify  for  treatment  as 
States. 

The  provision  allowing  participation 
by  other  governmental  entities  in  EPA's 
review  of  Tribal  authority  does  not 
imply  that  States  or  Federal  agencies 
(other  than  EPA)  have  veto  power  over 
Tribal  applications  for  treatment  as  a 
State.  Rather,  the  procedure  is  simply 


intended  to  identify  any  competing 
jursidictional  claim  and  thereby  ensure 
that  the  Tribe  has  the  necessary 
authority  to  administer  the  standards 
program.  The  Agency  will  not  rely  solely 
on  the  assertions  of  a  commenter  who 
challenges  the  Tribe's  assertion  of 
authority;  EPA  will  make  an 
independent  evaluation  of  the  Tribal 
showing  and  all  available  information. 

In  addition,  the  provision  allowing 
appropriate  governmental  entities  to 
comment  on  Tribal  assertions  of 
authority  is  not  intended  as  a  barrier  to 
Tribal  program  assumption.  As  stated  in 
the  preamble  to  the  proposed 
rulemaking,  where  disputes  regarding 
Tribal  authority  are  focused  on  a  limited 
area,  this  will  not  necessarily  delay  the 
Agency's  decision  for  to  treat  the  Tribe 
as  a  State  of  the  non-disputed  areas. 

Comment-  Several  commenters 
suggested  that  EPA  should  provide  more 
definition  regarding  the  "governmental 
entities"  which  will  be  provided  notice 
and  an  opportunity  to  comment  on  the 
Tribe's  assertion  of  authority  (see 
§  131.8(c)(2)). 

Response:  EPA  defines  the  phrase 
"governmental  entities"  as  States, 
Tribes,  and  other  Federal  entities 
located  contiguous  to  the  reservation  of 
the  Tribe  which  is  applying  for 
treatment  as  a  State.  Such 
"governmental  entities"  will  provide  up 
to  30  days  to  comment  on  Tribal 
assertions  of  authority.  Neighboring 
Tribes  will  be  treated  as  "governmental 
entities"  regardless  of  whether  the 
neighboring  Tribe  is  treated  as  a  State 
for  purposes  of  section  303.  Where  such 
governmental  entities  are  States,  EPA 
intends  to  provide  notice  and  an 
opportunity  to  comment  to  the  most 
appropriate  State  contacts  which  may 
include,  for  example,  the  Governor, 
Attorney  General,  or  the  appropriate 
environmental  agency  head.  The  rule 
limits  the  Agency  to  only  considering 
comments  from  such  "governmental 
entities."  Local  governments  such  as 
cities  and  counties  or  other  local 
governments  are  not  included  in  the 
definition  of  "governmental  entities," 
and  EPA  will  not  consider  comments 
received  from  such  governments  in 
reviewing  Tribal  assertions  of  authority. 

EPA  recognizes  that  city  and  county 
governments  which  may  be  subject  to  or 
affected  by  Tribal  standards  may  also 
want  to  comment  on  the  Tribe's 
assertion  of  authority.  Although  EPA 
believes  that  the  responsibility  to 
coordinate  with  local  governments  falls 
primarily  upon  the  State,  the  Agency 
will  make  an  effort  to  provide  notice  to 
local  governments  by  placing  an 
announcement  in  appropriate 
newspapers.  Since  the  rule  limits  EPA  to 


considering  comments  from 
governmental  entities,  such  newspaper 
announcements  will  advise  interested 
parties  to  direct  comments  on  Tribal 
authority  to  appropriate  State 
governments. 

The  process  of  notifying  States  and 
Tribes  and  consulting  with  the 
Department  of  Interior,  as  delineated  in 
this  and  other  EPA  regulations 
implementing  the  Clean  Water  Act  and 
the  Safe  Drinking  Water  Act,  was  and  is 
intended  merely  to  assist  the  Agency  in 
making  its  determination  whether  a 
Tribe  has  adequate  authority  to  justify 
treatment  as  a  State  by  EPA.  Such 
notification  and  consultation  procedures 
were  not  and  are  not  intended  to 
establish  any  form  of  adjudication  or 
arbitration  process  to  resolve 
differences  between  State  and  Tribal 
governments.  Rather,  EPA  has  a  duty  to 
determine  whether  a  Tribe  has  adequate 
authority,  as  defined  by  federal  law  and 
EPA  policy,  to  carry  out  the  grant  or 
program  under  consideration.  The 
notification  and  consultation  procedures 
assist  EPA  in  making  this  determination 
by  providing  information  and 
perspectives  from  the  points  of  view  of 
neighboring  Tribal  and  State 
governments  and  the  federal  agency 
having  extensive  expertise  in  federal 
Indian  law. 

Comment-  It  is  unlawful  to  limit  public 
comment  to  just  the  Tribal 
demonstration  of  authority.  Section 
131.8  should  allow  public  review  of  all 
four  statutory  criteria. 

Response:  CWA  section  518  provides 
EPA  with  the  authority  to  determine 
whether  Indian  Tribes  are  qualified  to 
be  treated  as  States.  The  CWA  does  not 
require  EPA  to  provide  for  public 
comment  on  Tribal  applications.  For 
three  of  the  criteria  which  Tribes  must 
meet,  EPA  believes  that  the  Agency  will 
be  able  to  make  appropriate 
determinations  absent  any  public 
comment.  EPA  believes  that  providing 
for  pubhc  comment  on  these  three 
criteria  would  unnecessarily  complicate 
and  potentially  delay  the  process.  For 
the  authority  criterion,  EPA  has 
provided  for  a  30  day  comment  period 
by  appropriate  governmental  entities 
because  the  Agency  believes  that  it  will 
be  important  to  gather  all  available 
information  regarding  Tribal  authority 
prior  to  making  a  determination.  EPA 
believes  that  providing  for  comment  on 
the  authority  criterion  is  appropriate 
because  this  is  the  only  criterion  which 
outside  comments  might  help  to  address. 

Comment  Several  comments  pointed 
out  that  the  proposal  did  not  specify  in 
any  detail  the  procedure  by  which  EPA 
will  consult  with  the  Secretary  of  the 
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considering  comments  from 
governmental  entities,  such  newspaper 
announcements  will  advise  interested 
parties  to  direct  comments  on  Tribal 
authority  to  appropriate  State 
governments. 

The  process  of  notifying  States  and 
Tribes  and  consulting  with  the 
Department  of  Interior,  as  delineated  in 
this  and  other  EPA  regulations 
implementing  the  Clean  Water  Act  and 
the  Safe  Drinking  Water  Act,  was  and  is 
intended  merely  to  assist  the  Agency  in 
making  its  determination  whether  a 
Tribe  has  adequate  authority  to  justify 
treatment  as  a  State  by  EPA.  Such 
notification  and  consultation  procedures 
were  not  and  are  not  intended  to 
establish  any  form  of  adjudication  or 
arbitration  process  to  resolve 
differences  between  State  and  Tribal 
governments.  Rather,  EPA  has  a  duty  to 
determine  whether  a  Tribe  has  adequate 
authority,  as  defined  by  federal  law  and 
EPA  policy,  to  carry  out  the  grant  or 
program  under  consideration.  The 
notification  and  consultation  procedures 
assist  EPA  in  making  this  determination 
by  providing  information  and 
perspectives  from  the  points  of  view  of 
neighboring  Tribal  and  State 
governments  and  the  federal  agency 
having  extensive  expertise  in  federal 
Indian  law. 

Comment-  It  is  unlawful  to  limit  public 
comment  to  just  the  Tribal 
demonstration  of  authority.  Section 
131.8  should  allow  public  review  of  all 
four  statutory  criteria. 

Response:  CWA  section  518  provides 
EPA  with  the  authority  to  determine 
whether  Indian  Tribes  are  qualified  to 
be  treated  as  States.  The  CWA  does  not 
require  EPA  to  provide  for  public 
comment  on  Tribal  applications.  For 
three  of  the  criteria  which  Tribes  must 
meet,  EPA  believes  that  the  Agency  will 
be  able  to  make  appropriate 
determinations  absent  any  public 
comment.  EPA  believes  that  providing 
for  pubhc  comment  on  these  three 
criteria  would  unnecessarily  complicate 
and  potentially  delay  the  process.  For 
the  authority  criterion,  EPA  has 
provided  for  a  30  day  comment  period 
by  appropriate  governmental  entities 
because  the  Agency  believes  that  it  will 
be  important  to  gather  all  available 
information  regarding  Tribal  authority 
prior  to  making  a  determination.  EPA 
believes  that  providing  for  comment  on 
the  authority  criterion  is  appropriate 
because  this  is  the  only  criterion  which 
outside  comments  might  help  to  address. 

Comment:  Several  comments  pointed 
out  that  the  proposal  did  not  specify  in 
any  detail  the  procedure  by  which  EPA 
will  consult  with  the  Secretary  of  the 
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nterior  in  making  a  determination 
concerning  challenges  to  a  Tribe's 
issertion  of  authority  (see  §  131.8(c)(4)). 
\  was  suggested  that  the  consultation 
jrocess  should  provide  for  notice  and 
opportunities  for  input  (e.g.,  a  hearing) 
to  affected  Tribes  and  States. 

Response:  EPA  did  not  make  changes 
lo  the  proposed  rule  in  response  to  these 
comments.  However,  subsequent  to 
(publishing  the  proposed  rule  EPA  did 
reach  agreement  with  the  Department  of 
the  Interior  regarding  the  procedures  for 
conducting  such  consultations.  The 
procedure  established  as  the  Secretary 
of  the  Interior's  designees  the  Associate 
Solicitor,  Division  of  Indian  Affairs  and 
the  Deputy  to  the  Assistant  Secretary- 
Indian  Affairs  (Trust  and  Economic 
Development).  EPA  will  forward  a  copy 
of  the  application  and  any  documents 
asserting  a  competing  or  conflicting 
claim  of  authority  to  such  designees  as 
soon  as  possible.  For  most  applications, 
an  EPA-DOl  conference  will  be 
scheduled  from  one  to  three  weeks  after 
the  date  the  Associate  Solicitor  receives 
the  application.  Comments  from  the 
Interior  Department  will  be  primarily  a 
discussion  of  the  law  applicable  to  the 
issue  to  assist  EPA  in  its  own 
deliberations.  Responsibility  for  legal 
advice  to  the  EPA  Administrator  or  the 
other  EPA  decision  makers  will  remain 
with  the  EPA  General  Counsel.  EPA 
does  not  believe  that  the  consultation 
process  with  the  Department  of  Interior 
should  involve  notice  and  opportunities 
for  input  by  States  and  Tribes  because 
such  parties  are  elsewhere  provided 
appropriate  opportunties  to  participate 
in  EPA's  review  of  Tribal  authority. 

Comment:  Several  comments 
suggested  that,  once  EPA  makes  a 
determination  regarding  a  Tribal 
application,  EPA  should  provide  notice 
of  its  decision  to  State,  Tribal,  and  local 
governments  and  all  commenters  on  the 
Tribal  assertion  of  authority,  and  should 
publish  a  lists  of  Tribes  treated  as  States 
in  the  Federal  Register. 

Response:  EPA  will  take  all 
reasonable  means  to  advise  interested 
parties  of  the  decision  reached  regarding 
challenges  to  Tribal  assertions  of 
authority.  At  least,  written  notice  will  be 
provided  to  State(s)  and  other 
governmental  entities  sent  notice  of  the 
Tribal  application.  In  addition,  the 
current  water  quality  standards 
regulation  (40  CFR  part  131)  requires 
that  EPA  annually  publish  a  list  of 
standards  approval  actions  taken  within 
the  preceding  year.  EPA  will  expand 
that  listing  to  include  Indian  Tribes 
qualifying  for  treatment  as  States  in  the 
preceding  year. 

Comment:  EPA  should  clarify  what 
happens  if  a  Tribe  is  denied  treatment 


as  a  State  (§  131.8  (c)(5)).  Related 
comments  indicated  that  it  would  be 
unfair  to  withdraw  treatment  as  a  State 
for  failure  to  develop  standards  (or  for 
any  other  reason)  because  States 
received  unUmited  assistance,  both 
technical  and  dollars,  and  that 
withdrawal  of  recognition  is  counter  to 
the  Congressional  mandate.  Opposing 
views  were  offered  that  there  should  be 
a  provision  to  withdraw  recognition  as  a 
State  from  a  Tribe. 

Response:  Rather  than  formally  deny 
the  Tribe's  request,  EPA  will  continue  to 
work  cooperatively  with  the  Tribe  in  a 
continuing  effort  to  resolve  deficiencies 
in  the  application  or  the  Tribal  program 
so  that  Tribal  recognition  as  a  State  may 
occur.  EPA  also  concurs  with  the  view 
that  the  intent  of  Congress  and  the  EPA 
Indian  Policy  is  to  support  Tribal 
governments  in  assuming  authority  to 
manage  various  water  programs.  As 
previously  discussed  in  the  response  to 
comments  on  the  capability  criterion,  no 
provision  allowing  EPA  to  withdraw  a 
treatment  as  a  State  determination  was 
added  to  the  regulation.  Authority 
already  exists  for  EPA  to  re-assert 
control  over  certain  water  programs  due 
to  the  failure  of  the  State  or  Tribe  to 
properly  execute  the  programs. 
Specifically,  in  the  water  quality 
standards  program,  the  Administrator 
has  authority  to  promulgate  Federal 
standards.  Therefore,  no  change  was 
needed  in  the  regulation. 

Comment  A  number  of  comments 
suggested  that  EPA  specify  a  timeframe 
or  change  the  timeframe  associated  with 
the  various  steps  in  the  application 
review  piocedure  (5  131.8(c)). 

With  regard  to  the  review  of  the 
Tribe's  assertion  of  authority  (see 
§  131.8(c)(3)),  various  comments 
supported  shortening  the  review  period, 
lengthening  the  review  period,  and  also 
adding  a  provision  allowing  an 
extension  to  the  review  period. 

With  regard  to  final  determinations 
(see  §  131.8(c)(5)),  several  comments 
suggested  that  EPA  should  complete  its 
review  and  respond  to  Tribes  within  60 
days  after  receipt  of  an  application. 
Other  comments  suggested  that  EPA 
should  conduct  a  completeness  review 
within  30  days  of  receipt  of  a  Tribal 
application.  In  general,  a  number  of 
comments  advocated  some  time  limit 
within  which  EPA  would  be  required  to 
complete  the  review  process. 

Response:  No  timeframes  in  the 
review  procedure  were  changed  in  the 
regulation  in  response  to  comments.  The 
time  frames  assigned  are  consistent  with 
regulations  promulgated  for  other  EPA 
Water  programs.  Because  EPA  has  no 
reasonable  way  to  predetermine  how 
complete  initial  applications  for 


treatment  as  a  Stale  might  be.  what 
challenges  might  arise  or  how  numerous 
or  complex  the  issues  might  be.  the 
Agency  deems  it  inappropriate  to 
attempt  to  establish  timeframes  that 
may  not  allow  sufficient  time  for 
resolution.  Also,  several  of  the 
comments  appear  to  be  based  on  early 
experience  with  the  "treatment  as  a 
State"  process.  EPA  believes  that  as 
both  Tribes.  States,  and  EPA  become 
more  familiar  with  working  together  that 
the  delays  associated  with  approval  of 
early  applications  will  cease.  Thus,  EPA 
believes  it  unnecessary  to  establish 
additional  deadlines  in  the  regulation. 

Other  Comments  on  Treatment  of  Tribes 
as  States 

Comment:  Several  commenters 
suggested  that,  as  part  of  the  treatment 
as  a  State  process,  EPA  require  Indian 
Tribes  to  protect  constitutional  rights  of 
non-Tribal  members,  that  Tribes  waive 
their  sovereign  immunity,  and  provide 
for  voting  rights  for  non-members. 

Response:  EPA  notes  that 
constitutional  rights  of  both  Indians  and 
non-Indians  exist  without  explicit 
recognition  in  a  Federal  regulation.  The 
regulation  provides  a  mechanism  for  a 
Tribe  to  demonstrate  that  it  meets  the 
criteria  of  CWA  section  518(e).  EPA 
believes  it  is  inappropriate  to  consider 
any  other  factors.  The  issues  raised  by 
these  comments  are  far  beyond  the 
purview  of  EPA.  Such  issues  must  be 
properly  dealt  with  in  the  Courts  or  by 
Congress. 

Comment:  EPA  should  make  clear  that 
qualification  for  treatment  as  a  State 
under  one  program  is  not  dispositive  for 
applications  under  other  programs. 

Response:  That  is  the  correct 
interpretation  of  this  rule.  As  discussed 
previously,  however.  EPA  expects  that 
once  a  Tribe  has  qualified  for  one 
program,  the  key  step  toward 
assumption  of  other  programs,  in  most 
cases,  will  be  demonstrating  appropriate 
capability. 

2.  Dispute  Resolution  Mechanism 

Comments  on  CWA  Section  510/EPA 
Authority 

Comment:  In  the  proposed  rule,  EPA 
announced  itr  tentative  determination 
that  the  provisions  of  section  510  of  the 
CWA  apply  with  equal  force  to  water 
quality  standards  adopted  by  both 
States  and  Tribes,  that  is.  nothing  in  the 
Act  precludes  either  a  State  or  a  Tribe 
from  adopting  water  quality  standards 
more  stringent  than  required  by  the  Act. 
EPA  expressed  its  view  that,  because  of 
section  510,  it  may  not  disapprove  either 
Tribal  or  State  standards  solely  on  the 
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grounds  that  the  standard  is  too 
stringent,  nor  may  it  resolve  a  standards 
"dispute"  by  disapproving  either  a 
Tribal  or  State  standard  and  Federally 
promulgating  a  less  stringent  standard. 

Tribal  commenters  supported  EPA's 
interpretation  of  the  effect  of  section  510 
on  standards  adopted  by  Tribes  treated 
as  States.  State  commenters  disagreed 
with  EPA's  reading.  In  essence,  these 
commenters  argue  that  because  section 
510  is  not  one  of  those  mentioned  in 
section  518(e)(2)  (which  hsts  the 
sections  of  the  CWA  for  which  EPA  is 
authorized  to  treat  Tribes  as  States). 
EPA  is  precluded  from  reading  section 
510  as  applying  to  standards  set  by 
Tribes.  Therefore,  Tribes  may  not  set 
standards  more  stringent  than  required 
by  section  303. 

Response:  EPA  disagrees  that  the 
statute  should  be  read  in  such  a  crabbed 
manner.  A  careful  examination  of  the 
CWA  sections  referenced  in  section 
518(e)(2)  reveals  that  all  of  these 
provisions  are  CWA  regulatory  program 
elements  or  grant  authorizations  that  are 
implemented  by/funded  for  States.  The 
sections  of  the  CWA  not  mentioned  in 
518(e)(2),  with  very  few  exceptions, 
either  do  not  involve  States  or  are  grant 
programs  which  have  expired  long  ago.* 
Indeed,  section  510  is  virtually  the  only 
provision  of  the  CWA  that  discusses  a 
role  for  State  governments  that  is  not  a 
regulatory  program  provision  or  grant. 

Section  510  is  instead  a  savings 
provision  that  indicates  that  existing 
State  authority  to  regulate  effluent 
discharges  and/or  set  water  quality 
standards  is  not  preempted  by  the 
CWA.  as  long  as  the  State  standards/ 
regulations  are  at  least  as  stringent  as 
required  by  the  CWA.  Thus.  EPA  does 
not  believe  that  the  failure  of  section 
518(e)(2)  to  reference  section  510  is 
conclusive. 

Indeed,  EPA  believes  that  section 
518(e)  and  its  accompanying  legislative 
history  suggests  that  Congress  intended 
for  section  510  to  apply  to  Tribes  treated 
as  States.  For  instance,  Senator  Burdick, 
a  member  of  the  Conference  Committee 
on  the  Water  Quality  Act  of  1987,  stated 
that: 

The  intent  of  the  conferees  was  to  assure  that 
Indian  tribes  would  be  able  to  exercise  the 
same  regulatory  jurisdiction  over  water 
quality  matters  with  regard  to  waters  within 
Indian  jurisdiction  that  States  have  over  their 
water.  The  conferees  t)elieve  that  tribes 
should  have  the  primary  authority  to  set 
water  quality  standards  to  assure  fisbable 


*  One  notable  exception  is  section  405.  which 
eslublishes  a  Federal/Slate  permit  program  for  Ibe 
disposal  of  sewage  sludge.  EPA  has  already 
determined  that  it  is  approphale  to  treat  Tribes  as 
States  for  purposes  of  sludge  programs,  despite  the 
omission  of  section  405  from  section  S18(e)|2). 


and  swimmable  water  and  to  satisy  all 
beneficial  uses.  The  act  also  provides  a 
tnechanism  for  resolving  any  conflict 
between  tribal  standards  and  upstream  uses 
or  activities. 

133  Cong.  Reg.  S 1018  (daily  ed.  Jan  21. 
1987)  (emphasis  added).  Were  Tribes 
prohibited  from  establishing  standards 
more  stringent  than  minimally 
approvable  by  EPA,  there  would  be  little 
need  for  the  dispute  resolution 
mechanism  required  by  sectfon  518(e)(2) 
and  established  by  today's  regulation. 

EPA  also  believes  there  are  strong 
policy  reasons  to  allow  Tribes  to  set  any 
water  quality  standards  consistent  with 
40  CFR  131.10.  First  of  all.  it  puts  Tribes 
and  States  on  an  equal  footing  with 
respect  to  standard  setting.  There  is  no 
indication  that  Congress  intended  to 
treat  Tribes  as  "second  class"  States 
under  the  CWA.  Furthermore,  treating 
Tribes  as  essentially  equivalent  to 
States  is  consistent  with  EPA's  1984 
Indian  Policy.  Third,  EPA  believes  it 
would  be  unfeasible  to  require  Tribes  to 
adopt  the  "minimum"  standards  allowed 
under  Federal  law.  EPA  has  developed 
water  quality  criteria  under  the 
authority  of  section  304(a)  of  the  CWA; 
these  criteria,  however,  are  only 
guidance  for  use  by  States  in  developing 
their  own  standards.  The  Federal 
recommendations  are  not  enforceable 
absent  State  or  Federal  water  quality 
standards  implementing  them  under 
section  303.  EPA  has  no  procedures  in 
place  for  defining  a  "minimum"  level  of 
standards  beyond  which  a  Tribe  would 
not  be  allowed  to  go. 

For  all  these  reasons.  EPA  believes  its 
interpretation  of  section  510  is 
reasonable  and  fully  consistent  with  the 
legislative  intent  of  Section  518. 

Comment:  EPA  specifically  invited 
comments  regarding  whether  the 
Agency  should  attempt  to  establish 
scientific  factors  by  which  overly- 
stringent  water  quality  criteria  may  be 
identified.  EPA  requested  comments  on 
this  issue  to  address  a  pre-proposal 
comment  that,  CWA  section  510 
notwithstanding,  EPA  has  the  authority 
to  disapprove  overly  stringent  water 
quality  criteria  as  a  means  of  resolving  a 
dispute  between  a  State  and  a  Tribe. 

Numerous  comments  were  received 
on  this  topic.  Various  commenters 
suggested  that  proposed  water  quality 
standards/criteria  should  not  be 
considered  scientifically  defensible  and 
thus  should  be  disapproved  when:  (1) 
The  controls  necessary  to  meet  the 
specified  levels  are  not  cost-effective,  (2) 
the  resulting  effluent  limits  are  beyond 
existing  technology  to  measure  or  treat, 
(3)  the  criteria  are  based  on  inadequate 
data,  (4)  the  criteria  are  more  stringent 
than  necessary  to  meet  designated  uses. 


and  (5)  the  criteria  are  more  stringent 
than  natural  background  water  quality. 

Other  commenters  were  vigorously 
opposed  to  any  effort  by  EPA  to  restrict 
Tribal  adoption  of  numeric  criteria  more 
stringent  than  required  to  meet  the 
CWA's  fishable  and  swimmable  goals. 
A  number  of  these  comments  asserted 
that  Indian  Tribes  have  legitimate  needs 
to  set  criteria  more  stringent  than  State 
criteria  and/or  criteria  required  by  the 
CWA  (e.g.,  because  of  cultural/religious 
needs,  because  some  Tribal  members 
have  high  fish  consumption  rates,  etc.). 
Several  commenters  pointed  out  that 
Tribes  do  not  use  cultural  and  religious 
needs  to  obtain  political  or  economic 
ends  and  that,  in  fact.  Tribes  tend  to  be 
reluctant  to  deal  in  public  arenas 
regarding  cultural  and  religious  needs. 
EPA  notes  that  most  comments  which 
opposed  setting  limits  on  the  stringency 
of  Tribal  criteria  nevertheless  also 
asserted  that  all  criteria  must  be 
scientifically  defensible  and  not  more 
stringent  than  natural  background  water 
quality. 

Response:  EPA  has  made  no  changes 
to  the  proposal.  As  discussed  in  the 
preamble  discussion  to  the  proposal, 
EPA's  water  quality  standards 
regulation  already  requires  that  criteria 
be  developed  based  on  scientifically 
defensible  methods.  EPA  also  does  not 
advocate  the  adoption  of  water  quality 
criteria  more  stringent  than  natural 
background  water  quality.  However, 
EPA  believes  that  criteria  sufficiently 
stringent  to  meet  the  Hshable  and 
swimmable  goals  may  not  be 
disapproved  under  the  CWA,  on  the 
grounds  that  such  criteria  are  more 
stringent  than  natural  background  water 
quality.  This  belief  is  premised  on  the 
Agency's  legal  interpretation  of  CWA 
section  510  (discussed  above).  Thus, 
EPA  does  not  require  justification  or 
other  evaluation  of  the  scientific  merit  of 
criteria  which,  based  on  a  comparison 
with  EPA's  CWA  section  304(a)  criteria 
recommendations,  meet  or  exceed  levels 
of  water  quality  necessary  to  support 
the  fishable  and  swimmable  goals. 

In  response  to  the  comments 
suggesting  that  EPA  may  disapprove 
criteria  based  on  economic  and/or 
technological  achievability  factors,  EPA 
notes  that  CWA  section  303  explicitly 
requires  that  criteria  be  developed  to 
support  designated  uses.  Consideration 
of  cost-effectiveness  and  achievability 
cannot  override  this  requirement.  Under 
the  CWA,  economic  factors  may  be 
considered  in  conjunction  with 
designating  appropriate  water  uses. 

In  reviewing  water  quality  standards 
submitted  by  States  and  Tribes,  EPA 
will  continue  to  evaluate  the  adequacy 
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and  (5)  the  criteria  are  more  stringent 
than  natural  background  water  quality. 

Other  commenters  were  vigorously 
opposed  to  any  effort  by  EPA  to  restrict 
Tribal  adoption  of  numeric  criteria  more 
stringent  than  required  to  meet  the 
CWA's  fishable  and  swimmable  goals. 
A  number  of  these  comments  asserted 
that  Indian  Tribes  have  legitimate  needs 
to  set  criteria  more  stringent  than  State 
criteria  and/or  criteria  required  by  the 
CWA  (e.g.,  because  of  cultural/religious 
needs,  because  some  Tribal  members 
have  high  fish  consumption  rates,  etc.). 
Several  commenters  pointed  out  that 
Tribes  do  not  use  cultural  and  religious 
needs  to  obtain  political  or  economic 
ends  and  that,  in  fact.  Tribes  tend  to  be 
reluctant  to  deal  in  public  arenas 
regarding  cultural  and  religious  needs. 
EPA  notes  that  most  comments  which 
opposed  setting  limits  on  the  stringency 
of  Tribal  criteria  nevertheless  also 
asserted  that  all  criteria  must  be 
scientifically  defensible  and  not  more 
stringent  than  natural  background  water 
quality. 

Response:  EPA  has  made  no  changes 
to  the  proposal.  As  discussed  in  the 
preamble  discussion  to  the  proposal, 
EPA's  water  quality  standards 
regulation  already  requires  that  criteria 
be  developed  based  on  scientifically 
defensible  methods.  EPA  also  does  not 
advocate  the  adoption  of  water  quality 
criteria  more  stringent  than  natural 
background  water  quality.  However, 
EPA  believes  that  criteria  sufficiently 
stringent  to  meet  the  Hshable  and 
swimmable  goals  may  not  be 
disapproved  under  the  CWA,  on  the 
grounds  that  such  criteria  are  more 
stringent  than  natural  background  water 
quality.  This  belief  is  premised  on  the 
Agency's  legal  interpretation  of  CWA 
section  510  (discussed  above).  Thus, 
EPA  does  not  require  justification  or 
other  evaluation  of  the  scientific  merit  of 
criteria  which,  based  on  a  comparison 
with  EPA's  CWA  section  304(a)  criteria 
recommendations,  meet  or  exceed  levels 
of  water  quality  necessary  to  support 
the  fishable  and  swimmable  goals. 

In  response  to  the  comments 
suggesting  that  EPA  may  disapprove 
criteria  based  on  economic  and/or 
technological  achievability  factors,  EPA 
notes  that  CWA  section  303  explicitly 
requires  that  criteria  be  developed  to 
support  designated  uses.  Consideration 
of  cost-effectiveness  and  achievability 
cannot  override  this  requirement.  Under 
the  CWA,  economic  factors  may  be 
considered  in  conjunction  with 
designating  appropriate  water  uses. 

In  reviewing  water  quality  standards 
submitted  by  States  and  Tribes,  EPA 
will  continue  to  evaluate  the  adequacy 


of  numeric  criteria.  Where  EPA 
determines  that  such  criteria  are 
substantially  more  stringent  than 
necessary  to  meet  the  fishable  and 
swimmable  goals  of  the  CWA  and  are 
more  stringent  than  presently  existing 
water  quality  conditions,  EPA  will 
advise  the  State  or  Tribe,  and  affected 
adjacent  States  or  Tribes  of  this  finding. 
EPA  will  use  best  professional  judgment 
to  make  such  determinations.  Such 
determinations  will  not  be  grounds  for 
disapproval  because,  as  explained 
above,  EPA  does  not  believe  the  Agency 
has  the  legal  authority  to  disapprove  a 
State  or  Tribal  water  quality  criterion 
solely  on  the  basis  that  EPA  considers 
the  standard  to  be  more  stringent  than 
required  by  the  Act. 

CommenL  EPA  should  set  a  time  limit 
(e.g.,  12  months,  18  months)  after  receipt 
of  the  request  for  dispute  resolution 
within  which  a  mutually  acceptable 
agreement  must  be  reached  via  either 
mediation  or  arbitration  (§  131.7(f)  (1) 
and  (2)).  If  after  18  months  the  parties  do 
not  seem  close  to  an  agreement  the 
Agency  should  act  to  resolve  the 
dispute.  EPA  has  the  authority  to  act  in 
some  situations  (e.g.,  where  an  upstream 
discharger  is  violating  the  water  quality 
standards  in  a  downstream  jurisdiction). 
Lack  of  time  tables  may  allow  disputes 
to  continue  for  indefinite  periods  of  time 
and  to  be  intentionally  prolonged  by 
uncooperative  parties. 

Response:  No  time  limit  was  added  to 
the  rule.  While  EPA  intends  to  proceed 
as  quickly  as  possible  and  to  encourage 
the  parties  to  the  dispute  to  resolve  it 
quickly  and  to  establish  informal  time 
frames,  the  variety  of  potential  disputes 
to  be  resolved  would  appear  to  preclude 
EPA  specifying  a  single  regulatory  time 
limit.  It  is  expected  that  some  disputes 
will  be  resolved  very  quickly  while 
others  may  take  longer  than  the 
suggested  18  months.  EPA  believes  it  is 
better  to  obtain  a  reasonable 
agreement/decision  than  to  arbitrarily 
establish  a  time  frame  within  which  an 
agreement/decision  must  be  made. 

EPA  notes  that  the  dispute  resolution 
mechanism  included  in  today's  rule 
provides  the  Regional  Administrator 
with  several  alternative  courses  of 
action.  EPA  believes  that  having  a 
variety  of  alternative  options  may  help 
to  prevent  delays  because  the  Regional 
Administrator  will  be  able  to  select  the 
option  most  appropriate  to  the  task  and, 
where  necessary,  proceed  from  one 
option  to  another  to  conclude  a  dispute 
resolution  action  in  a  timely  manner.  An 
example  would  be  where  an  arbitration 
panel  is  unable  to  reach  a  unanimous 
finding.  In  such  a  situation  the  Regional 
Administrator  may,  after  a  reasonable 


period  of  time,  direct  the  panel  to  issue  a 
nonbinding  decision  by  majority  vote. 

EPA  also  believes  that  specifying  such 
a  time  limit  would  be  ineffective  in 
those  cases  where  at  the  end  of  the  time 
limit  the  Agency  would  have  insufficient 
authority  to  "act  to  resolve  that 
dispute,"  because  of  CWA  section  510 
which,  as  discussed  above,  would 
prohibit  EPA  from  disapproving 
standards  solely  on  the  basis  that  EPA 
considers  the  standard  to  be  more 
stringent  than  required  by  the  Act. 

In  some  cases,  EPA  recognizes  that 
the  Agency  will  have  authority  to  "act  to 
resolve  the  dispute."  An  example  would 
be  a  situation  where  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  for  an  upstream 
discharger  does  not  provide  for  the 
attainment  of  the  water  quality 
standards  for  a  downstream  jurisdiction. 
EPA  notes  that  the  existing  NPDES 
permitting  and  certification  processes 
under  the  CWA  may  be  utilized  by  the 
downstream  jurisdiction  to  address  such 
situations,  and  that  today's  rule  does  not 
alter  or  minimize  the  role  of  these 
processes  in  estabUshing  appropriate 
permit  limits  that  ensure  attainment  of 
water  quality  standards.  States  and 
Tribes  are  encouraged  to  participate  in 
these  permitting  and  certification 
processes  rather  than  to  wait  for 
unreasonable  consequences  to  occur. 

In  such  cases,  as  was  asserted  in  the 
proposal,  EPA  beheves  that  the  Agency 
has  the  authority  to  object  to  the 
upstream  NPDES  permit  and,  if 
necessary,  to  assume  permitting 
authority.  This  authority  was  upheld  in 
a  case  in  which  EPA  assumed  authority 
to  issue  a  permit  for  a  North  Carolina 
discharge  that,  among  other  factors,  did 
not  meet  Tennessee's  downstream 
water  quality  standards  [Champion 
International  Corp.  v.  EPA.  850  F.2d  182 
(4th  Cir.  1988)). 

EPA  also  anticipates  that  many  of  the 
disputes  which  will  require  EPA  dispute 
resolution  under  131.7  of  today's  rule 
will  arise  over  such  situations  (i.e.,  in 
which  an  upstream  discharge  is  creating 
alleged  unreasonable  consequences  in  a 
downstream  jurisdiction).  EPA 
recognizes  that  such  situations  are  likely 
to  occur,  and  that  not  all  such  situations 
are  likely  to  be  resolved  to  the 
satisfaction  of  all  parties  during  the 
permit  issuance  and  certification 
processes. 

Where  such  cases  proceed  to  dispute 
resolution,  the  Agency's  first  course  of 
action  will  be  to  conduct  a  dispute 
resolution  action  as  provided  in  131.7  of 
today's  rule  and  required  by  CWA 
section  518.  In  situations  where  the 
dispute  resolution  action  does  not  result 


in  a  satisfactory  agreement  or  other 
resolution  (e.g.,  the  upstream  jurisdiction 
agrees  to  revise  the  limits  of  the  permit). 
EPA  would  then  give  due  consideration 
to  any  possible  further  Agency  actions, 
where  authorized  by  the  CWA. 

CommenL  Several  commenters 
supported  EPA's  statement  that  the 
Agency  does  not  have  the  authority  to 
compel  parties  to  enter  binding 
arbitration. 

Response:  EPA  agrees  with  thes* 
comments  and  has  retained  the 
proposed  language  making  entry  into 
binding  arbitration  strictly  a  voluntary 
act. 

Comments  on  the  Selection  of 
Mediators/ Arbitrators 

Comment:  Both  Tribes  and  States 
should  have  the  opportunity  to  approve 
a  mediator/arbitrator  and  to  remove 
anyone  showing  bias. 

Response:  Section  131.7(f)(2)  was 
modified  (as  discussed  in  section  B — 
Changes  to  the  Proposed  Rule)  to 
provide  that  arbitrators  and  arbitration 
panel  members  shall  be  selected  to  only 
include  individuals  that:  (1)  Are 
agreeable  to  all  affected  parties.  (2)  are 
knowledgeable  concerning  the 
requirements  of  the  water  quality 
standards  program,  (3)  have  a  basic 
understanding  of  the  political  and 
economic  interests  of  Tribes,  and  (4)  is 
expected  to  fulfill  the  duties  fairly  and 
impartially.  No  such  provision  is 
included  in  S  131.7(f)(1)  dealing  with 
mediation.  EPA  did  not  provide  for 
Tribal  approval  of  mediators  because: 
(1)  EPA  believes  that  such  an  approval 
process  would  provide  too  great  an 
opportunity  to  delay  the  initiation  of  the 
mediation  process,  and  (2)  the  role  of 
the  mediator  is  limited  to  acting  as  a 
neutral  facilitator.  That  is  significantly 
less  of  a  role  than  being  an  arbitrator  or 
member  of  an  arbitration  panel. 

There  is  no  prohibition  against  the 
Regional  Administrator  consulting  with 
the  parties  regarding  a  mediator  there  is 
just  no  requirement  to  do  so.  Although 
not  specifically  covered  in  the  rule,  EPA 
beheves  it  is  well  within  the  powers  of 
the  Regional  Administrator  to  remove 
any  mediator  or  arbitrator  for  any 
reason  including  showing  bias  or 
unfairness,  or  taking  illegal/unethical 
actions. 

CommenL  EPA  should  clarify  how  its 
Indian  Policy,  which  is  to  give  special 
consideration  to  Tribal  interests,  will 
affect  its  role  in  dispute  resolution 
actions  (see  S  131.7(n(ii)). 

Response:  EPA  believes  that  its  role  in 
dispute  resolution  is  to  work  with  all 
parties  to  the  dispute  in  an  effort  to 
reach  an  agreement  that  resolves  the 
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dispute.  The  Agency  shall  not  have  a 
predisposition  to  support  any  party's 
position  in  disputes  over  water  quality 
standards.  Rather.  EPA  employees 
serving  as  mediators  or  arbitrators  will 
serve  outside  the  normal  Agency  chain 
of  command  and  are  expected  to  act  In  a 
neutral  fashion.  EPA  notes  that 
§  131.7(f)(l](i)  speciHes  that: 

Where  the  Slate  and  Tribe  agree  to 
participate  in  the  dispute  resolution  process, 
mediation  with  the  intent  to  establish  Tribal- 
State  agreements,  consistent  with  the  Clean 
Water  Action  section  518(d).  shall  normally 
be  pursued  as  a  first  effort. 

Although  EPA  believes  that  Tribes 
should  be  provided  every  opportunity  to 
regulate  water  quality  and  to  participate 
in  environmental  control  programs, 
during  dispute  resolution  actions  the 
appointed  mediator/arbitrator  will  act 
first  and  foremost  as  a  neutral  facilitator 
of  discussions  between  parties. 

Comments  on  the  Default  Procedure 

Comment:  Several  comments  were 
received  recommending  that  EPA  should 
clarify  the  default  procedure  in 
§  137.7(f)(3).  For  example,  comments 
were  received  suggesting  that  EPA 
explain:  (1)  When  it  will  be  used,  (2) 
how  the  procedure  will  help  resolve 
disputes.  (3)  who  will  receive  the 
Agency's  recommendation,  and  (4)  that 
the  Agency  will  first  encourage 
participation  by  all  parties  and  use  the 
default  procedure  only  as  a  last  resort. 
One  comment  suggested  that  the  default 
procedure  should  be  deleted  because  it 
would  provide  a  means  for  any  party  to 
exclude  itself  from  the  resolution 
process. 

Response:  EPA  intends  that  the 
default  procedure  come  into  play  only 
as  a  last  resort,  after  all  other  avenues 
of  resolving  the  dispute  have  been 
exhausted.  EPA  believes  that  no  change 
to  the  regulation  is  needed  to  reflect  this 
intent.  Section  131.7(f)(l)(i)  already 
indicates  that  where  the  State  and  Tribe 
agree  to  participate,  mediation  shall  be 
pursued  as  a  first  course  of  action  EPA 
also  notes  that  S  131.7(f)(3)  provides  that 
the  default  procedure  may  only  be  used 
where  one  or  more  parties  refuse  to 
participate  in  either  mediation  or 
arbitration. 

Since  EPA  believes  it  does  not  have 
the  authority  to  force  a  Tribe  or  State 
into  arbitration  or  mediation,  or  to 
overrule  either  a  State  or  Tribe  which 
adopts  standards  that  are  more  stringent 
than  necessary  to  meet  the  requirements 
of  the  Act,  EPA  developed  this  default 
procedure  as  a  means  to  place  before 
the  public  an  Agency  position/ 
recommendat  on  regarding  resolution. 


The  default  procedure  is  simply  the 
Agency  reviewing  available  information 
and  issuing  a  recommendation  for 
resolving  the  dispute.  EPA's 
recommendation  in  this  situation  would 
have  no  enforceable  impact.  It  is  hoped 
that  by  publicly  presenting  an  Agency 
position  that  either  through  public 
pressure  or  reconsideration  by  either  of 
the  affected  parties  that  negotiations  to 
resolve  the  dispute  may  continue.  The 
provision  as  written  clearly  articulates 
that  the  default  procedure  is  a  last 
resort.  Any  written  recommendation 
emanating  from  this  process  would  be 
provided,  at  least,  to  all  parties  to  the 
dispute.  EPA  sees  no  need  to  alter  the 
rule  or  to  delete  the  default  procedure. 

Comments  on  Definitions  Used  in  the 
Dispute  Resolution  Mechanism 

Comment:  With  regard  to  the  question 
of  who  should  be  parties  to  the  dispute 
resolution  process  (S  131.7(g)(2))  EPA 
received  diametrically  opposed 
comments.  Some  comments  suggested 
that  EPA  clarify  that  any  person  with  a 
vested  property  interest  must  be  a 
required  party  to  the  dispute  resolution 
process  while  others  suggested  that  EPA 
should  limit  the  definition  of  parties  to 
just  the  State  and  Tribe.  Also,  a 
comment  was  made  that  EPA  should 
segregate  the  role  of  goverrmient 
regulators  from  that  of  permittees  in  the 
dispute  resolution  process. 

Response:  EPA  does  not  concur  with 
either  view  and  retained  the  provision 
that  the  Regional  Administrator  may 
include  other  parties  besides  Tribes  and 
States  in  the  process.  As  stated  in  the 
preamble  to  the  proposal,  EPA  believes 
that  in  some  cases,  inclusion  of 
permittees  or  landowners  subject  to 
non-point  source  restrictions  may  be 
needed  in  order  to  resolve  certain 
disputes.  EPA  notes  that,  in  many  cases, 
nonpoint  source  control  actions  (which 
may  be  necessary  to  implement  a 
resolution  to  a  dispute)  are  voluntary  on 
the  part  of  landowners.  However,  EPA 
believes  that  the  Regional  Administrator 
should  retain  discretion  to  decide  when 
to  include  parties  other  than  the  Tribe 
and  State.  Only  the  Tribe  and  State  are 
in  a  position  to  implement  a  change  to 
water  quality  standards,  and  are  thus 
the  only  parties  which  must  be  included 
in  all  dispute  resolution  actions. 
However,  other  parties  may  be  included 
in  certain  cases  upon  a  determination  by 
the  Regional  Administrator.  EPA  notes 
that  formal  requests  for  a  dispute 
resolution  action  may  only  be  made  by  a 
State  or  Tribe  (see  S  131.7(c)). 

Comment-  EPA  should  deflne 
"unreasonable  consequences"  as  it  is  a 
required  condition  for  initiating  a 


dispute  resolution  action  (see 
§  131.7(b)(1)). 

Response:  EPA  has  not  defined  this 
term  in  the  regulatory  language.  There 
are  several  reasons  for  this  including:  (1) 
It  would  be  a  presumptuous  and 
unjustified  Federal  intrusion  into  local 
and  State  concerns  for  EPA  to  define 
what  an  unreasonable  consequence 
might  be  as  a  basis  for  a  national  rule, 
(2)  EPA  does  not  want  to  unnecessarily 
narrow  the  scope  of  problems  to  be 
addressed  by  the  dispute  resolution 
mechanism,  and  (3)  the  possibilities  of 
what  might  constitute  an  unreasonable 
consequence  are  so  numerous  as  to  defy 
a  logical  regulatory  requirement.  As 
stated  in  the  preamble  to  the  proposed 
rule,  what  might  be  viewed  as  an 
unreasonable  consequence  on  a  stream 
segment  in  a  large,  relatively 
unpopulated,  water  poor  area  with  a 
single  discharge  would  likely  be  viewed 
quite  differently  in  or  near  an  area 
characterized  by  numerous  discharges 
and/or  large  water  resources.  EPA 
believes  the  Regional  Administrator 
should  retain  discretion  to  decide  when 
the  consequences  warrant  initiating  a 
dispute  resolution  action. 

Comments  on  the  Conditions  Requiring 
EPA  Dispute  Resolution 

Comment:  A  statement  is  needed  on 
the  criteria  a  Regional  Administrator 
can  use  in  denying  a  request  for  EPA 
dispute  resolution. 

Response:  Section  131.7  (b),  (c),  and 
(d)  describe  the  basis  upon  which  a 
dispute  may  be  initiated,  the  procedure 
for  filing  a  request  to  initiate  EPA 
action,  and  notice  of  the  EPA  decision  to 
initiate  a  resolution  action.  The  basis  for 
denying  a  request  would  be  that  the 
requesting  party  is  not  able  to  fulfill  any 
or  all  of  the  requirements  established  in 
§  131.7  (b)  or  (c).  This  was  clear  in  the 
proposed  nile  and  EPA  has  made  no 
change. 

Other  Comments  on  the  Dispute 
Resolution  Mechanism 

Comment:  Section  131.7(b)(2)  limits 
the  dispute  resolution  mechanism  to  a 
dispute  between  Tribes  and  States.  A 
comment  was  received  that  this  should 
be  expanded  to  cover  disputes  between 
two  Tribes  (or,  by  extension)  between 
two  States. 

Response:  The  rule  was  written  in  this 
manner  because  section  518  of  the  Clean 
Water  Act  specified  that  a  dispute 
resolution  mechanism  be  developed  to 
resolve  disputes  arising  between  a  Tribe 
and  a  State.  EPA  believes  that  the 
requirement  that  State  standards 
provide  for  the  protection  of 
downstream  standards  in  S  131.10(b]  of 
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dispute  resolution  action  (see 
5  131.7(b)(1)). 

Response:  EPA  has  not  defined  this 
term  in  the  regulatory  language.  There 
are  several  reasons  for  this  including:  (1) 
It  would  be  a  presumptuous  and 
unjustified  Federal  intrusion  into  local 
and  State  concerns  for  EPA  to  define 
what  an  unreasonable  consequence 
might  be  as  a  basis  for  a  national  rule, 
(2)  EPA  does  not  want  to  unnecessarily 
narrow  the  scope  of  problems  to  be 
addressed  by  the  dispute  resolution 
mechanism,  and  (3)  the  possibilities  of 
what  might  constitute  an  unreasonable 
consequence  are  so  numerous  as  to  defy 
a  logical  regulatory  requirement.  As 
stated  in  the  preamble  to  the  proposed 
rule,  what  might  be  viewed  as  an 
unreasonable  consequence  on  a  stream 
segment  in  a  large,  relatively 
unpopulated,  water  poor  area  with  a 
single  discharge  would  likely  be  viewed 
quite  differently  in  or  near  an  area 
characterized  by  numerous  discharges 
and/or  large  water  resources.  EPA 
believes  the  Regional  Administrator 
should  retain  discretion  to  decide  when 
the  consequences  warrant  initiating  a 
dispute  resolution  action. 

Comments  on  the  Conditions  Requiring 
EPA  Dispute  Resolution 

Comment:  A  statement  is  needed  on 
the  criteria  a  Regional  Administrator 
can  use  in  denying  a  request  for  EPA 
dispute  resolution. 

Response:  Section  131.7  (b),  (c).  and 
(d)  describe  the  basis  upon  which  a 
dispute  may  be  initiated,  the  procedure 
for  filing  a  request  to  initiate  EPA 
action,  and  notice  of  the  EPA  decision  to 
initiate  a  resolution  action.  The  basis  for 
denying  a  request  would  be  that  the 
requesting  party  is  not  able  to  fulfill  any 
or  all  of  the  requirements  established  in 
§  131.7  (b)  or  (c).  This  was  clear  in  the 
proposed  rule  and  EPA  has  made  no 
change. 

Other  Comments  on  the  Dispute 
Resolution  Mechanism 

Comment:  Section  131.7(b)(2)  limits 
the  dispute  resolution  mechanism  to  a 
dispute  between  Tribes  and  States.  A 
comment  was  received  that  this  should 
be  expanded  to  cover  disputes  between 
two  Tribes  (or,  by  extension)  between 
two  States. 

Response:  The  rule  was  written  in  this 
manner  because  section  518  of  the  Clean 
Water  Act  specified  that  a  dispute 
resolution  mechanism  be  developed  to 
resolve  disputes  arising  between  a  Tribe 
and  a  State.  EPA  beUeves  that  the 
requirement  that  State  standards 
provide  for  the  protection  of 
downstream  standards  in  i  131.10(b)  of 


the  water  quality  standards  regulation, 
supported  by  a  25  year  history  of 
informal  negotiation  of  issues  between 
States,  provides  sufficient  basis  for 
resolving  disputes  between  two  States 
or  two  Tribes.  That  informal  process 
was  described  in  the  response  to  public 
comments  on  the  basic  standards 
regulation  (48  FR  51400  and  51412. 
November  8. 1983). 

Comment:  What  is  the  basis  for 
requiring  EPA  approval  of  any  State- 
Tribal  agreement  to  resolve  disputes 
under  §  131.7(e)? 

Response:  EPA  is  charged  with  the 
responsibility  of  reviewing  and  either 
approving  or  disapproving  State  or 
Tribal-adopted  standards  as  being 
consistent  with  the  requirements  of  the 
Clean  Water  Act.  Since  EPA 
recommends  that  such  agreements  be 
entered  into  as  a  basic  means  of 
resolving  disputes,  that  such  agreements 
must  comport  with  the  requirements  of 
the  Act.  and  that  the  result  of  such 
agreements  likely  will  influence 
standards,  it  appears  necessary  that  the 
Agency  approve  such  State-Tribal 
agreements.  Also,  the  Act  provides  in 
section  518(d)  that  Tribal/State 
agreements  in  general  for  water  quality 
management  are  to  be  approved  by 
EPA.  The  water  quality  standards 
program  is,  in  the  view  of  EPA,  part  of  a 
Tribe  or  State's  overall  water  quality 
management  plan. 

Comment:  It  is  not  clear  how  two  EPA 
Regions  will  work  together  when  a 
reservation  overlays  more  than  one  EPA 
Region. 

Response:  No  regulatory  change  was 
made  nor  suggested.  Often  in  the 
standards  program  issues  cross  Regional 
and  State  boundaries.  The  lead  EPA 
region  (determined  via  0MB  circular  A- 
95)  is  expected  to  routinely  enlist  the  aid 
of  other  affected  regions  in  resolving  the 
dispute.  EPA  Headquarters  will  also 
oversee  the  process  to  ensure  that  the 
interests  of  both  Regions  are 
represented.  Being  designated  as  the 
lead  Region  for  resolving  a  dispute  or 
programmatic  issue  within  EPA  does  not 
carry  the  license  for  the  lead  Region  to 
act  unilaterally.  Rather  it  assigns  the 
responsibility  to  ensure  that  the  process 
leading  to  a  decision  is  fair  to  all  parties. 

3.  Establishing  Water  Quality 
Standards  on  Reservations 

Comments  on  Tribal  Options  for 
Establishing  Standards 

Comment:  In  the  preamble  to  the 
proposal,  EPA  discussed  three 
acceptable  options  by  which  a  Tribe 
may  develop  and  adopt  standards. 
These  options  are:  (1)  Negotiation  of 
cooperative  agreements  with  an 


adjoining  State  to  apply  the  State's 
standards  to  the  Indian  lands,  (2) 
incorporation  of  the  standards  from  an 
adjacent  State  as  the  Tribe's  own.  with 
or  without  revision,  or  (3)  independent 
Tribal  adoption  of  water  quality 
standards  that  may  account  for  unique 
site-specific  conditions  and  water  body 
uses.  These  three  options  represent  a 
range  of  resource  commitments,  with 
option  1  being  the  least  resource 
intensive  and  option  3  the  most 
intensive.  One  comment  was  received 
that  the  first  option  described  (i.e., 
negotiating  a  cooperative  agreement 
with  an  adjoining  State  to  apply  the 
State's  standards  to  the  Indian  lands)  is 
illegal. 

Response:  There  is  nothing  inherently 
illegal  about  the  option.  If  a  Tribe,  as  a 
sovereign  government,  negotiates  a 
cooperative  agreement  with  the  State  to 
apply  the  State's  standards  to  waters  on 
the  reservation,  that  is  a  legal  and 
acceptable  option  for  establishing  CWA 
water  quality  standards  on  Indian  lands. 
It  is  also  legal  if  a  Tribe  uses  standards 
of  a  State  as  a  basis  for  Tribal  standards 
(i.e.,  option  2).  Nothing  in  option  1 
suggests  that  the  Tribe  relinquish  its 
sovereign  powers  or  enforcement 
authority,  or  that  the  State  can 
unilaterally  apply  its  standards.  The 
option  is  a  legitimate  means  for  an 
Indian  Tribe  to  make  use  of  the 
resources  an^  experience  of  an  adjacent 
State  to  quickly  establish,  at  minimal 
cost,  Tribal  standards  for  the 
reservation. 

Comment:  In  the  preamble  to  the 
proposal,  EPA  indicated  that,  where 
Tribes  qualify  to  be  treated  as  States  for 
purposes  of  water  quality  standards,  the 
Agency  would  expect  Tribal  standards 
to  be  adopted  and  submitted  to  EPA 
within  180  days.  Several  comments  were 
received  on  this  deadline  indicating  that 
EPA  should  allow  a  longer  period  of 
time  (e.g.,  because  Tribes  will  be 
working  to  establish  programs  in  other 
media  besides  water). 

Response:  The  rationale  for  the 
deadline  included  in  the  proposal  was 
that  the  180  days  was  the  same  period  of 
time  provided  to  States  to  adopt 
standards  under  the  1972  Federal  Water 
Pollution  Control  Act  Amendments. 
However,  the  proposal  also  discussed  a 
difference  between  the  situation  in  1972 
for  States  versus  the  current  situation 
for  Tribes.  In  1972,  most  States  already 
had  interstate  water  quality  standards 
in  place.  By  contrast,  many  Tribes  have 
not  yet  developed  any  standards  for 
reservation  waters.  EPA  also  believed 
180  days  to  be  an  appropriate  period  of 
time  because  of  the  importance  of 
establishing  Tribal  standards  quickly  in 
order  to  address  any  NPDES  permit 


issues,  section  401- certifications  or 
nonpoint  source  management  decisions. 
Without  standards.  Tribes  are  unable  to 
influence  such  decisions.  EPA  notes  that 
the  proposal  indicated  that  the  Agency 
would  be  willing  to  grant  extensions  to 
the  180  day  deadline  if  the  Tribe  could 
submit  a  reasonable  rationale  to  the 
Regional  Administrator. 

The  comments  submitted  on  this  issue 
have  persuaded  EPA  that  Tribes  should 
be  allowed  longer  than  180  days  to 
adopt  and  submit  standards  to  the 
Agency  for  review  and  approval.  EPA 
believes  that  Tribes  should  be  allowed  a 
full  three  year  review  cycle  to  adopt  and 
submit  standards,  similar  to  what  States 
were  originally  provided  when  the 
standards  program  was  created  in  1965. 
The  three  year  period  will  be  measured 
from  the  date  that  EPA  notifies  the  Tribe 
that  the  Tribe  has  qualified  to  be  treated 
as  a  State  for  purposes  of  the  standards 
program.  EPA  believes  that  this  is  an 
equitable  arrangement  and  that  Tribes 
should  be  allowed  sufficient  time  to 
develop  their  programs  and  adopt 
appropriate  standards  for  reservation 
waters.  EPA  reiterates  that  a  Tribe  is 
not  required  by  sections  303  and  518  to 
seek  treatment  as  a  State  and  to 
establish  Tribal  standards;  today's  rule 
asserts  only  that  Tribes  who  elect  to  do 
so  will  be  expected  to  have  such 
standards  in  place  within  three  years. 

EPA  continues  to  believe  that  the 
development  of  Tribal  standards  can  be 
an  iterative  process  and  that  the  option 
initially  selected  by  the  Tribe  can 
change  in  subsequent  triennial  reviews. 
Initially,  a  Tribe  may  choose  option  1  or 
2.  This  initial  decision  does  not  preclude 
the  Tribe  from  developing  their  own 
standards  for  subsequent  triennial 
review  cycles.  Tribal  standards  may 
evolve  from  essentially  a  codification  of 
existing  State  standards  to  a  rule 
entirely  of  Tribal  design. 

Comments  on  Federal  Assistance  to 
Indian  Tribes 

Comment:  Several  comments  were 
received  concerning  EPA's  commitment 
to  funding  Tribal  programs  and 
providing  technical  assistance. 
Commenters  suggested  that  the 
allocation  of  funds  to  implement 
standards  programs  must  be 
apportioned  equitably  between  States 
and  Tribes  and  that  EPA  make  a 
stronger  commitment  to  technical  and 
financial  assistance  to  the  Tribes.  One 
suggestion  was  that  EPA  should  be 
required  to  provide  technical  assistance 
necessary  to  bring  Tribal  programs  into 
compHance  with  the  regulations. 

Response:  The  water  quality 
standards  program  is  not  a  grant 
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program,  therefore  no  Federal  funds  are 
available  directly  from  the  standards 
program.  Tribes  are  eligible  to  receive 
funds  from  other  Agency  grant  programs 
and  are  encouraged  to  apply, 
particularly  for  section  lOS  program 
grants.  EPA  will  provide  as  much 
technical  assistance  as  the  Agency's 
resources  will  allow.  However,  under 
the  1967  CWA  Amendments  the  Agency 
received  no  additional  resources  to 
support  Indian  programs.  Program 
grants  can  only  be  made  available  by 
reallocating  resources  from  within 
current  budget  allocations.  EPA  set 
aside  3%  of  the  total  FY  1990  section  106 
funds  for  Indian  programs,  and  is 
planning  a  similar  set-aside  for  FY  1991. 

In  a  continuing  effort  to  provide 
assistance  to  Tribes  on  the  standards 
program,  EPA  issued  a  Reference  Guide 
to  Water  Quality  Standards  for  Indian 
Tribes,  in  January  1990.  This  document 
summarizes  the  standards  review  and 
adoption  process  including  program 
requirements  and  the  EPA  review 
procedure.  The  document  also  identifies 
available  information  and  contacts  to 
assist  Tribes  in  becoming  familiar  with 
the  requirements  of  the  water  quality 
standards  program. 

The  Agency  also  held  a  national 
meeting/seminar  at  which  Tribes 
received  information  on  the  regulatory 
requirements,  technical  elements  and 
procedures,  and  resource  needs  for 
developing  water  quality  standards  and 
implementing  a  standards  program.  The 
meeting  was  held  on  August  28-30, 1990 
in  Denver,  Colorado.  Further 
information  about  this  workshop  and 
plans  for  additional  meetings  may  be 
obtained  from  the  contact  listed  at  the 
beginning  of  today's  rule. 

Comments  on  Extraterritorial  Effects 

Comment  A  number  of  comments 
were  received  on  this  topic.  One 
comment  pointed  out  that  the 
extraterritorial  effects  of  discharges 
upstream  of  a  State  or  Indian 
reservation  should  be  considered  during 
the  standards  review  and  adoption 
process  to  ensure  that  water  quality 
standards  provide  for  the  attainment  of 
standards  in  downstream  jurisdictions. 
This  comment  also  suggested  that  EPA 
needs  to  place  more  emphasis  on  the 
importance  of  such  considerations. 
Suggestions  for  how  such  effects  could 
be  considered  included  requiring 
upstream  jurisdictions  to  meet  with 
downstream  jurisdictions  to  discuss 
potential  conflicts  or.  alternatively,  that 
if  EPA  is  to  decide  such  issues,  that  the 
affected  jurisdictions  should  be  allowed 
to  have  input.  Related  comments  were 
received  (as  discussed  previously  in  the 
response  to  comments  on  CWA  section 


510/EPA  Authority)  asserting  that  EPA 
must,  where  needed,  assume  permitting 
authority  for  upstream  discharges  that 
violate  the  water  quahty  standards  of 
downstream  jurisdictions.  One  comment 
was  received  advocating  that  the 
regulation  be  revised  to  prevent  any 
extraterritorial  effect  of  any  Tribal 
regulatory  action  taken  pursuant  to 
CWA  section  5ia 

/Response.- The  existing  standards 
program  regulation,  to  which  this  rule  is 
simply  an  amendment,  includes  the 
following  requirement: 

In  designating  uses  of  a  water  body  and  the 
appropriate  criteria  for  those  uses,  the  State 
shall  take  into  consideration  the  water 
quality  standards  of  downstream  waters  and 
shall  ensure  that  its  water  quality  standards 
provide  for  the  attainment  and  maintenance 
of  the  water  quality  standards  of  downstream 
waters. 

(see  S  131.10(b)). 

EPA  agrees  with  the  comment  which 
pointed  out  that,  pursuant  to  the  above 
regulatory  requirement,  extraterritorial 
effects  of  water  quality  standards 
should  be  considered  during  the 
standards  review  and  adoption  process. 
Once  Tribes  qualify  for  treatment  as 
States  and  adopt  standards  pursuant  to 
the  requirements  of  today's  rule, 
upstream  jurisdictions  would  be 
required,  when  revising  their  standards, 
to  provide  for  the  attainment  and 
maintenance  of  the  downstream  Tribal 
standards.  Likewise,  Tribes  qualifying 
for  treatment  as  Slates  would  be 
required  to  develop  their  standards  to 
provide  for  the  attainment  and 
maintenance  of  the  standards  for 
downstream  jurisdictions. 

EPA  recognizes  that  some 
extraterritorial  effects  of  Tribal 
participation  in  the  standards  program 
are  likely  to  occur,  but  the  Agency 
believes  that  the  number  of  such 
incidences  will  be  small  and  the  ejects 
relatively  minor.  EPA  believes  that 
Congress  also  recognized  the  likelihood 
of  such  effects  in  passing  CWA  section 
518,  and  that  such  effects  were  the 
driving  force  behind  including  in  section 
518  the  requirement  for  EPA  to  establish 
a  mechanism  for  resolution  of  disputes 
over  water  quality  standards. 

EPA  emphasizes,  however,  that  tmder 
the  CWA  there  are  a  number  of 
opportunities  for  such  problems  to  be 
considered  and  resolved  prior  to  being  a 
subject  for  the  dispute  resolution 
mechanism  included  in  today's  rule. 

First,  as  discussed  above.  States  and 
Tribes  qualifying  for  treatment  as  States 
are  required  under  40  CFR  131.10(b)  to 
develop  their  standards  to  ensure  the 
attainment  and  maintenance  of 
downstream  water  quality  standards. 


One  opportunity  to  prevent  such 
problems  is  thus  to  consider  any 
potential  extraterritorial  effects  during 
the  water  quality  review  process  and  to 
adopt  standards  consistent  with  the 
requirements  of  40  CFR  131.10(b).  EPA 
notes  that  the  water  quality  standards 
review  process  includes  opportunities 
for  public  participation  (see  the 
response  to  comments  on  public 
participation  elsewhere  in  this  section). 

Second,  permit  limits  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
(see  CWA  section  402)  are  required  to 
be  developed  such  that  applicable  water 
quality  standards  are  achieved.  Tlie 
permit  issuance  process,  which  also 
includes  public  participation,  thus 
presents  a  second  opportunity  to 
consider  and  resolve  potential  problems 
regarding  extraterritorial  effects  of 
water  quality  standards. 

Third,  all  permits  are  subject  to 
certification  under  the  requirements  of 
CWA  section  401.  Section  AO\  requires 
that  States  and  Tribes  qualifying  for 
treatment  as  States  grant  or  deny 
"certification"  for  Federally  permitted  or 
licensed  activities  that  may  result  in  a 
discharge  to  waters  of  the  United  States. 
The  decision  to  grant  or  deny 
certification  is  based  on  a  State 
determination  regarding  whether  the 
proposed  activity  will  comply  with, 
among  other  things,  applicable  water 
quality  standards.  States  and  Tribes 
qualifying  for  treatment  as  States  may 
thus  deny  certification  and  prohibit  the 
federal  permitting  or  licensing  agency 
from  issuing  a  jsermit  or  license  for 
activities  that  will  violate  water  quality 
standards.  Section  401  also  allows  a 
State  or  Tribe  to  participate  in 
extraterritorial  actions  that  will  affect 
its  waters  if  a  Federal  license  or  permit 
is  involved  (see  section  401(a)t2)). 

EPA  has  included  the  above 
discussion  to  indicate  that  there  are  a 
number  of  opportunities  for  resolving/ 
preventing  problems  resulting  from 
extraterritorial  effects  of  water  quality 
standards  besides  the  dispute  resolution 
mechanism  included  in  today's  rule. 
EPA  believes  that  the  dispute  resolution 
mechanism  will  be  most  appropriately 
used  as  a  final  course  of  action  after  the 
other  available  courses  of  action  have 
been  exhausted. 

Comments  on  EPA's  Policy  Regarding 
Applicable  Standards  Prior  to  Tribal 
Qualification  for  Treatment  as  a  State 

Comment:  EPA  received  several 
comments  regarding  the  policy  wherein 
EPA  stated  that  until  a  Tribe  is  treated 
as  a  State  and  establishes  its  own 
standards,  or  EPA  otherwise  decides  in 
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One  opportunity  to  prevent  such 
problems  is  thus  to  consider  any 
potential  extraterritorial  effects  during 
the  water  quality  review  process  and  to 
adopt  standards  consistent  with  the 
requirements  of  40  CFR  131.10(b).  EPA 
notes  that  the  water  quality  standards 
review  process  includes  opportunities 
for  public  participation  (see  the 
response  to  comments  on  public 
participation  elsewhere  in  this  section). 

Second,  permit  limits  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
(see  CWA  section  402)  are  required  to 
be  developed  such  that  applicable  water 
quality  standards  are  achieved.  Tlie 
permit  issuance  process,  which  also 
includes  public  participation,  thus 
presents  a  second  opportunity  to 
consider  and  resolve  potential  problems 
regarding  extraterritorial  effects  of 
water  quality  standards. 

Third,  all  permits  are  subject  to 
certification  under  the  requirements  of 
CWA  section  401.  Section  401  requires 
that  States  and  Tribes  qualifying  for 
treatment  as  States  grant  or  deny 
"certification"  for  Federally  permitted  or 
licensed  activities  that  may  result  in  a 
discharge  to  waters  of  the  United  States. 
The  decision  to  grant  or  deny 
certification  is  based  on  a  State 
determination  regarding  whether  the 
proposed  activity  will  comply  with, 
among  other  things,  applicable  water 
quality  standards.  States  and  Tribes 
qualifying  for  treatment  as  States  may 
thus  deny  certification  and  prohibit  the 
federal  permitting  or  licensing  agency 
from  issuing  a  permit  or  license  for 
activities  that  will  violate  water  quality 
standards.  Section  401  also  allows  a 
State  or  Tribe  to  participate  in 
extraterritorial  actions  that  will  affect 
its  waters  if  a  Federal  license  or  permit 
is  involved  (see  section  401(a)t2)). 

EPA  has  included  the  above 
discussion  to  indicate  that  there  are  a 
number  of  opportunities  for  resolving/ 
preventing  problems  resulting  from 
extraterritorial  effects  of  water  quality 
standards  besides  the  dispute  resolution 
mechanism  included  in  today's  rule. 
EPA  believes  that  the  dispute  resolution 
mechanism  will  be  most  appropriately 
used  as  a  final  course  of  action  after  the 
other  available  courses  of  action  have 
been  exhausted. 

Comments  on  EPA's  Policy  Regarding 
Applicable  Standards  Prior  to  Tribal 
Qualification  for  Treatment  as  a  State 

Comment:  EPA  received  several 
comments  regarding  the  policy  wherein 
EPA  stated  that  until  a  Tribe  is  treated 
as  a  State  and  establishes  its  own 
standards,  or  EPA  otherwise  decides  in 


consultation  with  the  Tribe  and  State 
that  a  State  lacks  jurisdiction,  that  EPA 
will  assume  that  existing  State 
standards  are  applicable  to  reservation 
waters  (see  54  FR  39104).  State 
commenters  generally  supported  EPA's 
statements,  while  Tribal  commenters 
objected  to  the  policy  on  a  variety  of 
grounds.  First,  certain  Tribes  noted  that 
they  may  want  to  apply  standards  more 
stringent  that  State  standards. 
Commenters  also  asserted  that,  to  be 
consistent  with  EPA's  Indian  Policy. 
Federal,  not  State  standards  should 
apply  on  reservation  waters;  and  that 
assuming  State  standards  apply  is  at 
odds  with  the  Agency's  duty  to 
promulgate.  One  commenter  urged  EPA 
to  consider  developing  a  program  to 
promulgate  Federal  standards  for 
reservation  waters  where  the  Tribe  is 
unable  or  chooses  not  to  adopt  its  own 
standards. 

Response:  In  response  to  these 
comments.  EPA  wishes  to  further  clarify 
the  interim  statements  made  in  former 
General  Counsel  Jensen's  September  9, 
1988  letter.  EPA  agrees  that,  as  a  legal 
matter,  there  may  be  some  question  as 
to  whether  State  standards  apply  to 
reservation  waters.  (See  the  discussion 
of  the  Brendale  case  above).  The  policy 
in  question  is  not  an  assertion  that  State 
standards  do  necessarily  apply  as  a 
matter  of  law.  Rather  it  is  a  mere 
recognition  that  fully  implementing  a 
role  for  Tribes  under  the  CWA  will 
require  a  transition  period.  As  explained 
earlier,  there  are  no  enforceable  Federal 
standards  that  apply  generally.  EPA 
develops  non-binding  water  quality 
criteria  for  use  by  States  and  Tribes  in 
developing  their  standards.  However, 
Federal  standards  do  not  apply  unless 
EPA  promulgates  them  upon  a  finding, 
pursuant  to  CWA  section  303(c).  that 
State/Tribal  standards  are  inadequate 
or  that  new  standards  are  otherwise 
necessary  (see  EPA's  response  to 
comments  on  Federal  promulgation 
below). 

Were  EPA  to  simply  ignore  previously 
developed  State  standards  in  the  interim 
period  before  Tribes  develop  their  own 
standards,  there  would  be  a  regulatory 
void  which  EPA  believes  would  not  be 
beneficial  to  reservation  water  quality. 
Thus,  EPA  believes  that  the  Agency's 
policy  is  the  best  approach  to  an 
intractable  problem,  and  one  that  best 
protects  reservation  environments  in  the 
interim  period.  Thus,  it  is  fully 
consistent  with  EPA's  Indian  Policy.  To 
the  extent  that  the  interim  guidance 
given  in  the  Jensen  letter  implies  a 
different  intent  behind  EPA's  policy, 
today's  response  supersedes  it.  EPA  will 
give  serious  consideration  to  Federal 


promulgation  of  water  quality  standards 
on  Indian  lands  where  it  finds  a 
particular  need.  Finally,  in  response  to 
one  specific  comment.  EPA  agrees  that 
where  the  Tribe  endorses  applying  State 
standards  in  the  interim,  that  EPA 
should  ensure  enforcement  of  those 
standards  in  permits  issued  to 
reservation  dischargers. 

Comments  on  EPA  Promulgation  of 
Water  Quality  Standards 

Comment:  Reflecting  CWA  section 
303(cj(4),  the  water  quality  standards 
regulation  specifies  that  the  EPA 
Administrator  may  promulgate  Federal 
water  quality  standards  in  any  case:  (1) 
Where  the  State  standards  do  not  meet 
the  requirements  of  the  Act,  or  (2)  where 
the  Administrator  determines  that  new 
or  revised  standards  are  necessary  (see 
40  CFR  131.22).  A  number  of  comments 
were  received  regarding  this  authority, 
which  will  apply  to  Indian  Tribes 
qualifying  for  treatment  as  a  State,  and 
potentially  where  a  Tribe  does  not  seek 
to  assume  the  program  and  it  is 
determined  that  State  standards  do  not 
apply.  Federal  promulgation  was 
discussed  in  the  preamble  to  the 
proposal.  It  is  not  mentioned  in  the  rule. 

Comments  on  the  preamble  discussion 
generally  expressed  concern  with  EPA 
promulgation  of  standards.  Included 
were  suggestions  that  the  Agency  should 
clarify  how  it  intends  to  determine  that 
a  Tribe  has  declined  to  seek 
qualification  as  a  State.  One  comment 
suggested  that  such  a  clarification 
should  include  specific  requirements/ 
criteria  and  that  such  requirements/ 
criteria  should  include  lengthy 
discussions  with  the  Tribe  and  a  formal 
statement  of  declination  from  the  Tribal 
government.  In  general,  these  comments 
cautioned  EPA  not  to  make  the  decision 
for  Tribes.  Several  comments  were 
received  asserting  that  Federal 
promulgation  should  only  be  pursued  as 
a  last  resort.  One  comment  asserted  that 
EPA  promulgation  is:  (1)  Contrary  to  the 
legal  status  of  Indian  lands  being 
exempt  from  State  laws,  (2)  unilaterally 
discretionary,  and  (3)  contrary  to  EPA's 
Indian  policy. 

Other  comments  asserted  that  where 
EPA  promulgates  Federal  standards  the 
Agency  should  devote  adequate 
resources  to  the  task  and  not  simply  use 
adjacent  State  standards.  One  comment 
was  received  supporting  EPA's 
acknowledgment  of  responsibility  to 
promulgate  standards. 

Response:  EPA's  entire  policy  with 
respect  to  Federal  promulgation  is 
straightforward.  EPA  much  prefers  to 
work  with  the  States  and  have  them 
adopt  standards  which  comply  with 
CWA  requirements.  Where  Federal 


promulgation  is  necessary  to  achieve 
CWA  compliance,  however,  EPA  will 
act.  This  same  philosophy  will  apply  to 
Indian  Tribes  qualifying  for  treatment  as 
a  State. 

EPA  did  not  add  criteria  to  the  rule  to 
help  determine  when  a  Tribe  has 
declined  to  seek  treatment  as  a  State. 
There  is  no  required  time  frame  for  a 
Tribe  to  make  that  decision  and  there 
may  be  no  pressing  need  for  a  Tribe  to 
decide  quickly. 

Should  EPA  find  it  necessary  to 
promulgate  Federal  standards  for  a 
Tribe  or  more  than  one  Tribe  (e.g., 
where  necessary  to  address  needed 
water  quality  based  permit  actions), 
EPA  re-asserts  its  belief  that  the 
standards  of  the  adjacent  State  will  be  a 
logical  beginning  step  for  EPA  if  for  no 
other  reason  than  the  consistency 
required  by  40  CFR  131.10(b).  Practical 
considerations  of  available  resources 
dictate  that  the  Agency  cannot  and 
would  not  attempt  to  use  attainability 
analyses  or  attempt  to  develop  site- 
specific  criteria.  That  is  to  say,  a  Federal 
proposed  rulemaking  would  likely  be 
very  straightforward,  all  streams  would 
be  classified  fishable/swimmable  and 
the  criteria  to  protect  the  uses  would  be 
those  guidance  values  established  by 
EPA  under  section  304(a)  of  the  Act. 
Any  changes  in  a  final  rule  would 
depend  on  information  submitted  during 
the  public  comment  period. 

EPA  concurs  with  the  view  that 
Federal  promulgation  should  be  a  last 
resort.  The  Agency  much  prefers  that 
Indian  Tribes  qualify  for  the  standards 
program  and  adopt  standards  that 
comply  with  CWA  requirements. 
However,  Federal  promulgation  of  water 
quality  standards  on  Indian  lands  is 
authorized  by  the  CWA  (see  CWA 
section  303(c)(4)).  The  question  of 
Federal  promulgation  of  standards  for 
Indian  Tribes  has  no  relationship  to 
Indian  lands  being  exempt  from  State 
laws.  A  Federal  promulgation  results  in 
establishing  Federal  standards — 
standards  that  cannot  be  amended  by 
the  jurisdiction  to  which  they  apply 
(although  EPA  generally  withdraws  such 
Federal  standards  upon  adoption  of  fully 
acceptable  State  standards).  We  agree 
that  the  EPA  Indian  Policy  dictates  that 
Federal  promulgation  should  only  be 
pursued  as  a  final  course  of  action,  as 
the  Agency  indicated  in  the  preamble  to 
the  proposed  rule.  However,  it  does 
remain  an  option,  where  necessary,  for 
setting  standards  for  water  resources 
located  in  Tribal  lands. 

Comments  on  Public  Participation 

Comment:  Several  comments  were 
received  regarding  the  processes  for 
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public  participation  in  water  quality 
standards  development.  Commenters 
questioned  whether  public  participation 
in  the  adoption  of  standards  by  Indian 
Tribes  would  be  limited  to  just  Indians, 
just  residents  of  the  reservation,  or 
whether  the  hearing  process  would  be 
open  to  interested  parties  in  the  areas 
surrounding  the  reservation.  In  general, 
these  commenters  requested  additional 
clarification  of  public  participation 
requirements. 

Response:  Public  participation  is  not 
limited  in  any  way  to  only  residents  of 
the  area  or  just  Indians.  EPA  expects 
that  Tribes  and  States  will  make  every 
reasonable  effort  to  ensure  that  possible 
interested  parties  are  made  aware  of  the 
hearings  on  standards.  This  may  require 
a  direct  written  notice  to  State  or  Indian 
agencies  or  other  Federal  agencies.  One 
of  the  responsibilities  of  EPA  in 
reviewing  State  or  Indian  adopted 
standards  is  to  assure  that  a  full  range 
of  public  participation  occurred.  EPA 
expects  that  State  representatives  will 
participate  in  public  hearings  on  the 
reservation  concerning  water  quality 
standards  and  that  Tribal 
representatives  will  do  the  same  in  State 
hearings. 

Standards  adopted  by  either  States  or 
Indian  Tribes  that  appear  to  be  based  on 
improper  or  unduly  limited  public 
participation  may  be  disapproved  by 
EPA  solely  on  that  basis  since  the  Clean 
Water  Act  requires  that  standards  may 
only  be  revised  or  adopted  with  public 
participation  (see  section  303(c)(1)  of  the 
Clean  Water  Act  and  SS  131.6(e)  and 
131.20  (a)  and  (b)  of  the  Water  Quality 
Standards  Regulation  in  40  CFR  part 
131). 

Comments  on  Enforcement  of  Standards 

CommenL  Several  conunents  were 
received  on  enforcement  of  Tribal  water 
quality  standards.  These  commenters 
generally  asserted  that  additional 
clarification  should  be  provided  by  EPA. 
Several  commenters  noted  that  EPA 
should  enforce  Tribal  standards.  One 
commenter  assumed  that,  based  on  the 
limited  scope  of  CWA  section  518, 
Tribal  standards  would  be  enforced  by 
either  EPA  or  the  State. 

Response:  Enforcement  of  standards 
is  not  directly  a  component  of  the 
standards  program  regulation. 
Enforcement  is  the  responsibility  of  the 
permitting  agency  or,  in  some  cases,  the 
agency  which  adopted  the  standards, 
which  may  be  the  Tribe,  if  it  qualifies  for 
treatment  as  a  State  for  administering 
the  NPDES  permit  program,  or  EPA  or 
the  State  if  the  Tribe  does  not  (see  40 
CFR  123.1(h)).  Where  Tribes  lack  the 
requisite  criminal  enforcement 
authority,  EPA  may  exercise  certain 


criminal  enforcement  powers  on  behalf 
of  Indian  Tribes  that  seek  to  operate 
NPDES  or  State  Sludge  Management 
Programs. 

4.  Other  Comments 

Comments  on  Trust  Responsibility 

Comment:  EPA  received  several 
comments  regarding  its  assertion  that 
the  "Federal  trust  responsibility"  owed 
to  Indian  Tribes,  as  it  applies  to  EPA 
actions  under  the  CWA.  is  defined  by 
the  terms  of  the  CWA.  EPA  went  on  to 
explain  that  "the  Agency's 
responsibility  is  clearly  to  attempt  to 
resolve  *  *  *  disputes  [between  States 
and  Tribes  over  standards]  consistent 
with  the  provision  of  the  (CWA). '  54  PR 
39101. 

Certain  commenters  asserted  that 
EPA  should  explicitly  clarify  whether 
the  CWA  defines  any  trust  obligations 
to  tribes  and,  if  so,  where  and  how  that 
obligation  will  be  expressed.  In 
particular,  EPA  should  explicitly  define 
how  the  trust  responsibility  will  affect 
its  role  in  the  dispute  resolution  process. 
Other  commenters  not  only  asked  for 
clarification,  but  asserted  that  EPA  must 
state  that  the  Federal-Tribal  trust 
relationship  "exists  independently  of 
and  informs  EPA  decision  making" 
concerning  the  CWA  and  State-Tribal 
disputes.  Still  another  commenter  asked 
EPA  to  clarify  that  the  proposed 
regulations  are  not  to  be  read  as 
modifying  or  abrogating  EPA's  trust 
responsibility. 

Response:  EPA  believes  that  the 
preamble  to  the  proposed  rule  stated  the 
applicable  principles  clearly  and  that  no 
further  clarification  is  needed.  EPA 
recognizes  the  responsibility  owed  by 
the  Federal  government  as  trustee  for 
the  affairs  of  Indian  Tribes.  However, 
the  Agency  does  not  believe  the  trust 
responsibility  precludes  EPA  from 
playing  an  impartial  role  in  the  dispute 
resolution  process. 

Furthermore,  EPA  believes  that  the 
concerns  of  both  Tribal  and  State 
commenters  regarding  the  trust 
responsibility's  impact  on  the  dispute 
resolution  process  and  EPA's  other 
activities  under  today's  regulation  are 
likely  unfounded.  If  so  appointed  by  the 
Regional  Administrator.  EPA  employees 
will  be  acting  solely  as  mediators  or 
non-binding  arbitrators  in  the  proeess. 
Thus,  they  will  not  have  the  power  to 
impose  a  binding  decision  on  either  the 
Tribe  or  the  State  absent  prior  consent 
from  both  sides.  Furthermore,  if  both  the 
Tribe  and  the  State  have  adopted  valid 
water  quality  standards  approved  by 
EPA,  the  dispute  resolution  process 
would  not  be  able  to  supersede  those 
standards.  Thus,  the  "trust 


responsibility"  would  not  affect  the 
outcome  of  the  dispute  resolution 
process  and  any  EPA  statements 
regarding  its  overall  scope  would  be 
strictly  hypothetical.  By  the  same  token. 
EPA  recognizes  its. duty  to  work  with 
Tribes  who  wish  to  develop  and  adopt 
standards  and  to  eliminate  all  potential 
barriers  to  Tribes  accomplishing  this 
goal. 

Comments  on  Definitions  Proposed  for 
Section  131.3 

Comment:  EPA  should  change  the 
proposed  definition  of  a  Tribe  in  section 
131.3  to  mean  any  Indian  Tribe,  band, 
group,  or  community  recognized  by  the 
Secretary  of  the  Interior  and  exercising 
governmental  powers  and  functions 
over  a  Federal  Indian  Reser\'ation. 

Response:  No  change  was  made.  The 
rule  reflects  the  statutory  definition. 

Comment:  What  role  do  standards 
play  in  subsurface  flows  emanating  from 
one  jurisdiction  that  flow  into  and 
impact  the  surface  waters  of  another 
jurisdiction? 

Response:  Notwithstanding  the  strong 
language  in  the  legislative  history  of  the 
Clean  Water  Act  to  the  effect  that  the 
Act  does  not  grant  EPA  authority  to 
regulate  pollution  of  groundwaters.  EPA 
and  most  courts  addressing  the  issues 
have  recognized  two  limited  instances 
where,  for  the  purpose  of  protecting 
surface  waters  and  their  uses.  EPA  may 
exercise  authorities  that  may  affect 
underground  waters.  First,  the  Act 
requires  NPDES  permits  for  discharges 
to  groundwater  where  there  is  a  direct 
hydrological  connection  between 
groundwaters  and  surface  waters.  In 
these  situations,  the  affected 
groundwaters  are  not  considered 
"waters  of  the  United  States"  but 
discharges  to  them  are  regulated 
because  such  discharges  are  effectively 
discharges  to  the  directly  connected 
surface  waters.  Second,  it  is  EPA's  long- 
established  position  that  water  quality 
standards  are  required  for  certain 
underground  segments  of  surface 
waters.  See  Kentucky  v.  Train,  9  ERC 
1280  (E.D.  Kentucky  1972).  In  such 
streams,  the  subterranean  component 
must  be  sufficiently  stream-like  so  as  to 
possibly  allow  the  passage  of  fish  and 
other  aquatic  organisms  from  a  surface 
segment  of  the  stream  into  the 
underground  segment. 

Comments  on  Water  Quantity  Rights 

Comment:  Several  comments  were 
received  regarding  water  quantity 
issues.  These  comments  generally 
asserted  that  the  statement  in  the 
preamble  to  the  proposal  (54  FR  39101) 
which  indicates  that  all  section  518 
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responsibility"  would  not  affect  the 
outcome  of  the  dispute  resolution 
process  and  any  EPA  statements 
regarding  its  overall  scope  would  be 
strictly  hypothetical.  By  the  same  token. 
EPA  recognizes  its  .duty  to  work  with 
Tribes  who  wish  to  develop  and  adopt 
standards  and  to  eliminate  all  potential 
barriere  to  Tribes  accomplishing  this 
goal. 

Comments  on  Definitions  Proposed  for 
Section  131.3 

Comment:  EPA  should  change  the 
proposed  definition  of  a  Tribe  in  section 
131.3  to  mean  any  Indian  Tribe,  band, 
group,  or  community  recognized  by  the 
Secretary  of  the  Inferior  and  exercising 
governmental  powers  and  functions 
over  a  Federal  Indian  Reservation. 

Response:  No  change  was  made.  The 
rule  reflects  the  statutory  definition. 

Comment:  What  role  do  standards 
play  in  subsurface  flows  emanating  from 
one  jurisdiction  that  flow  into  and 
impact  the  surface  watere  of  another 
jurisdiction? 

Response:  Notwithstanding  the  strong 
language  in  the  legislative  history  of  the 
Clean  Water  Act  to  the  effect  that  the 
Act  does  not  grant  EPA  authority  to 
regulate  pollution  of  groundwaters.  EPA 
and  most  courts  addressing  the  issues 
have  recognized  two  limited  instances 
where,  for  the  purpose  of  protecting 
surface  waters  and  their  uses.  EPA  may 
exercise  authorities  that  may  affect 
underground  waters.  First,  the  Act 
requires  NPDES  permits  for  discharges 
to  groundwater  where  there  is  a  direct 
hydrological  connection  between 
groundwaters  and  surface  waters.  In 
these  situations,  the  affected 
groundwatere  are  not  considered 
"waters  of  the  United  States"  but 
discharges  to  them  are  regulated 
because  such  discharges  are  effectively 
discharges  to  the  directly  connected 
surface  waters.  Second,  it  is  EPA's  long- 
established  position  that  water  quality 
standards  are  required  for  certain 
underground  segments  of  surface 
waters.  See  Kentucky  v.  Train,  9  ERG 
1280  (E.D.  Kentucky  1972).  In  such 
streams,  the  subterranean  component 
must  be  sufficiently  stream-like  so  as  to 
possibly  allow  the  passage  of  fish  and 
other  aquatic  organisms  from  a  surface 
segment  of  the  stream  into  the 
underground  segment. 

Comments  on  Water  Quantity  Rights 

Comment:  Several  comments  were 
received  regarding  water  quantity 
issues.  These  comments  generally 
asserted  that  the  statement  in  the 
preamble  to  the  proposal  (54  FR  39101) 
which  indicates  that  all  section  518 
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programs  shall  be  ccirried  out  in 
accordance  with  CWA  section  101(g) 
should  be  added  to  the  final  regulation. 
CWA  section  101(g)  as.<terts  that  nothing 
in  the  CWA  shall  supersede  or  abrogate 
rights  to  quantities  of  water  which  have 
been  established  by  any  State. 

Response:  Since  sections  101(g)  and 
518(a)  are  clear  in  the  Clean  Water  Act, 
EPA  believes  it  unnecessary  to  restate 
such  language  in  the  regulation. 
Nevertheless,  a  brief  reference  is  made 
to  them  in  S  131.4  of  these  regulations- 
Comments  on  Applicability  of  Standards 
to  Federal  Projects 

Comment:  EPA  should  clarify  that 
Tribal  water  quality  standards  cannot 
be  applied  to  Federal  projects. 

Response:  EPA  disagrees  with  that 
view.  Federal  agencies  are  required  to 
comply  to  the  same  extent  as  other 
persons  or  entities  with  duly  adopted 
State  standards  (see  CWA  section  313). 
This  will  apply  likewise  to  any 
standards  duly  adopted  by  Indian 
Tribes  that  EPA  determines  qualify  for 
treatment  as  a  State  for  the  standards 
program. 

D.  Regulatory  Flexibility  Act 

For  the  reasons  stated  in  the  preamble 
to  the  proposed  rule,  54  FR  39105, 
September  22, 1989,  EPA  concludes  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  and  thus  a  Regulatory 
Flexibility  Analysis  is  unnecessary. 

Comments  on  EPA's  Determination 
Regarding  Regulatory  Flexibility  Act 
Requirements 

Comment-  Within  one  reservation  in 
Utah  a  substantial  number  of  small 
businesses  may  be  required  to  provide 
additional  treatment  of  wastewaters  to 
meet  Tribal  water  quaHty  standards. 
EPA  should  investigate  and 
acknowledge  this  result  before  asserting 
a  lack  of  substantial  impact  on  small 
entities. 

Response:  As  stated  in  the  proposal, 
EPA  recognizes  that  an  Indian  Tribe 
which  qualifies  for  treatment  as  a  State 
could  adopt  water  quahty  standards 
that  might  impose  additional  treatment 
requirements  on  discharges  with  NPDES 
permits.  However,  EPA  continues  to 
believe  that  such  situations  will  be  rare 
and  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

While  it  is  entirely  possible  that  some 
small  entities  in  Utah  may  be  affected 
by  a  Tribe  adopting  water  quality 
standards,  it  is  difficult  for  EPA  to  make 
conclusive  findings  when  the  Agency 
does  not  know  if  any  Tribe  in  Utah  will 
attempt  to  qualify  for  treatment  as  a 


State  or  what  standards  may  be 
adopted.  EPA  also  has  no  evidence  to 
support  a  conclusion  that  Tribal 
standards  will  necessarily  require  more 
stringent  NPDES  permit  limits  than 
contained  in  existing  permits. 

In  adopting  standards,  EPA  notes  that 
economic  consequences  are 
appropriately  considered  in  setting  the 
use  classifications  on  a  water  body.  For 
example,  economics  may  be  used  as  a 
basis  for  not  designating  uses  in  support 
of  the  fishable-swimmable  goal  cited  in 
section  101(a)(2)  of  the  Act  (see 
§§  131.10  (a)  and  (j)  of  the  Water 
Quality  Standards  Regulation,  40  CFR 
part  131).  In  addition,  the  water  quality 
standards  regulation  provides  for  the 
allowance  of  variances  to  standards 
based  on  substantial  and  widespread 
economic  and  social  impact  (see 
55  131.10(6)  and  131.13). 

E.  Paperwoik  Reduction  Act 

The  information  collection 
requirements  in  this  rule  were  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  44  U.S.C.  3501  et  seq,  on  October  17, 
1969,  approval  number  2040-0049,  with 
an  expiration  date  of  October  31, 1992. 
A  copy  of  the  Information  Collection 
Request  document  may  be  obtained 
from  the  Information  Policy  Branch 
(PM-223Y),  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC,  20460,  or  by  calling  (202>-475-9498. 

F.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  It  should  be  noted  that  the 
basic  water  quality  standards  regulation 
published  at  48  FR  51400  on  November 
8, 1983  contains  a  findiiig  that  the 
regulation  is  not  a  major  rule  under 
Executive  Order  12291.  It  is  difficult  for 
EPA  to  assess  the  net  cost  of  this 
amendment  to  the  basic  regulation 
because  of  the  offsetting  character  of  the 
basic  provisions  of  the  standards 
program  and  the  fact  that  there  is  no 
good  means  of  estimating  how  many 
Tribes  may  seek  to  qualify  for  treatment 
as  a  State.  While  quahfying  for 
treatment  as  a  State  will  place  burdens 
on  the  Tribes,  the  basic  regulation  also 
provides  the  ability  of  the  Tribes  to 
determine  the  attainability  of  stream 
uses,  to  set  site-specific  criteria 
sufficient  to  protect  those  uses,  and  to 
focus  limited  Tribal  resources  on 
reviewing  or  adopting  standards  on 
priority  water  bodies.  For  these  reasons, 
the  Agency  judges  this  amendment  to 
the  basic  standards  regulation  not  to  be 
a  major  rule. 


list  of  Subjects  in  40  CFK  Part  131 

Indian  reservation  water  quality 
standards.  Water  pollution  control. 
Water  quality  standards. 

Dated:  November  22. 1991. 
William  K.  Rmlly, 

Administrator. 

For  the  reasons  set  out  in  the 

SUPPLEMENTARY  mFOmiATK>N  section, 
part  131,  subpart  A,  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  Pub.  L  92-500. 
as  amended;  33  U.S.C  12S1  et  aeq. 

2.  Section  131.3  is  amended  by 
revising  paragraph  (j)  and  adding 
paragraphs  (k)  and  (1)  to  read  as  follows: 

§1314    Dtflnition*. 

•        *        *        «        « 

(j)  States  include:  The  SO  States,  the 
District  of  Columbia.  Guam,  the 
Commonwealth  of  Puerto  Rico.  Virgin 
Islands.  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Indian  Tribes  that  EPA 
determines  qualify  for  treatment  as 
States  for  purposes  of  water  quality 
standards. 

(k)  Federal  Indian  Reservation.  Indian 
Reservation,  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
running  through  the  reservation." 

(1)  Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 
Interior  and  exercising  governmental 
authority  over  a  Federal  Indian 
reservation. 

3.  Section  131.4  is  revised  to  read  as 
follows: 

(131.4    Statt  authority. 

(a)  States  (as  defined  in  5  131-3)  are 
responsible  for  reviewing,  establishing, 
and  revising  water  quality  standards.  As 
recognized  by  section  510  of  the  Clean 
Water  Act,  States  may  develop  water 
quality  standards  more  stringent  than 
required  by  this  regulation.  Consistent 
with  secUon  101(g)  and  518fa)  of  the 
Clean  Water  Aci,  water  quality 
standards  shall  tiot  be  construed  to 
supersede  or  abrogate  rights  to 
Quantities  of  water. 

(b)  States  (as  defined  in  5  131.3)  may 
issue  certifications  pursuant  to  the 
requirements  of  Clean  Water  Act 
section  401.  Revisions  adopted  by  States 
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shall  be  applicable  for  use  in  issuing 
State  certifications  consistent  with  the 
provisions  of  ( 131.21(c). 

(c)  Where  EPA  determines  that  a 
Tribe  qualifies  for  treatment  as  a  State 
for  purposes  of  water  quality  standards, 
the  Tribe  likewise  qualifies  for 
treatment  as  a  State  for  purposes  of 
certifications  conducted  under  Clean 
Water  Act  section  401. 

4.  In  S  131.5  paragraphs  (a)  through  (e) 
are  redesignated  as  paragraphs  (a)(1) 
through  (a)(5),  the  introductory 
paragraph  is  designated  as  paragraph 
(a),  and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

§131.5    EPA  authority. 

*  *  «  *  • 

(b)  Section  401  of  the  Clean  Water  Act 
authorizes  EPA  to  issue  certifications 
pursuant  to  the  requirements  of  section 
401  in  any  case  where  a  State  or 
interstate  agency  has  no  authority  for 
issuing  such  certifications. 

5.  Section  131.7  is  added  to  read  as 
follows: 

S  131.7    Dispute  resolution  mechanism. 

(a)  Where  disputes  between  States 
and  Indian  Tribes  arise  as  a  result  of 
differing  water  quality  standards  on 
common  bodies  of  water,  the  lead  EPA 
Regional  Administrator,  as  determined 
based  upon  OMB  circular  A-105,  shall 
be  responsible  for  acting  in  accordance 
with  the  provisions  of  this  section. 

(b)  The  Regional  Administrator  shall 
attempt  to  resolve  such  disputes  where: 

(1)  The  difference  in  water  quality 
standards  results  in  unreasonable 
consequences; 

(2)  The  dispute  is  between  a  State  (as 
defined  in  §  131.3(j)  but  exclusive  of  all 
Indian  Tribes)  and  a  Tribe  which  EPA 
has  determined  qualifies  to  be  treated  as 
a  State  for  purposes  of  water  quality 
standards; 

(3)  A  reasonable  effort  to  resolve  the 
dispute  without  EPA  involvement  has 
been  made; 

(4)  The  requested  relief  is  consistent 
with  the  provisions  of  the  Clean  Water 
Act  and  other  relevant  law; 

(5)  The  differing  State  and  Tribal 
water  quality  standards  have  been 
adopted  pursuant  to  State  and  Tribal 
law  and  approved  by  EPA;  and 

(6)  A  valid  written  request  has  been 
submitted  by  either  the  Tribe  or  the 
State. 

(c)  Either  a  State  or  a  Tribe  may 
request  EPA  to  resolve  any  dispute 
which  satisfies  the  criteria  of  paragraph 
(b)  of  this  section.  Written  requests  for 
EPA  involvement  should  be  submitted  to 
the  lead  Regional  Administrator  and 
must  include: 


(1)  A  concise  statement  of  the 
unreasonable  consequences  that  are 
alleged  to  have  arisen  because  of 
differing  water  quality  standards; 

(2)  A  concise  description  of  the 
actions  which  have  been  taken  to 
resolve  the  dispute  without  EPA 
Involvement; 

(3)  A  concise  indication  of  the  water 
quality  standards  provision  which  has 
resulted  in  the  alleged  unreasonable 
consequences: 

(4)  Factual  data  to  support  the  alleged 
unreasonable  consequences;  and 

(5)  A  statement  of  the  relief  sought 
from  the  alleged  unreasonable 
consequences. 

(d)  Where,  in  the  Regional 
Administrators  judgment,  EPA 
involvement  is  appropriate  based  on  the 
factors  of  paragraph  (b)  of  this  section, 
the  Regional  Administrator  shall,  within 
30  days,  notify  the  parties  in  writing  that 
he/she  is  initiating  an  EPA  dispute 
resolution  action  and  solicit  their 
written  response.  The  Regional 
Administrator  shall  also  make 
reasonable  efforts  to  ensure  that  other 
interested  individuals  or  groups  have 
notice  of  this  action.  Such  efforts  shall 
include  but  not  be  limited  to  the 
following: 

(1)  Written  notice  to  responsible 
Tribal  and  State  Agencies,  and  other 
affected  Federal  agencies, 

(2)  Notice  to  the  specific  individual  or 
entity  that  is  alleging  that  an 
unreasonable  consequence  is  resulting 
from  differing  standards  having  been 
adopted  on  a  common  body  of  water, 

(3)  Public  notice  in  local  newspapers, 
radio,  and  television,  as  appropriate, 

(4)  Publication  in  trade  journal 
newsletters,  and 

(5)  Other  means  as  appropriate. 

(e)  If  in  accordance  with  applicable 
State  and  Tribal  law  an  Indian  Tribe 
and  State  have  entered  into  an 
agreement  that  resolves  the  dispute  or 
establishes  a  mechanism  for  resolving  a 
dispute,  EPA  shall  defer  to  this 
agreement  where  it  is  consistent  with 
the  Clean  Water  Act  and  where  it  has 
been  approved  by  EPA. 

(f)  EPA  dispute  resolution  actions 
shall  be  consistent  with  one  or  a 
combination  of  the  following  options: 

(1)  Mediation.  The  Regional 
Administrator  may  appoint  a  mediator 
to  mediate  the  dispute.  Mediators  shall 
be  EPA  employees,  employees  from 
other  Federal  agencies,  or  other 
individuals  with  appropriate 
qualifications. 

(i)  Where  the  State  and  Tribe  agree  to 
participate  in  the  dispute  resolution 
process,  mediation  with  the  intent  to 
establish  Tribal-State  agreements, 
consistent  with  Clean  Water  Act  section 


518(d),  shall  normally  be  pursued  as  a 
first  effort. 

(ii)  Mediators  shall  act  as  neutrdl 
facilitators  whose  function  is  to 
encourage  communication  and 
negotiation  between  all  parties  to  ihe 
dispute. 

(iii)  Mediators  may  establish  advisory 
panels,  to  consist  in  part  of 
representatives  from  the  affected 
parties,  to  study  the  problem  and 
recommend  an  appropriate  solution 

(iv)  The  procedure  and  schedule  for 
mediation  of  individual  disputes  shall  h" 
determined  by  the  mediator  in 
consultation  with  the  parties. 

(v)  If  formal  public  hearings  are  tiiilrt 
in  connection  with  the  actions  taken 
under  this  paragraph.  Agency 
requirements  at  40  CFR  25.5  shall  be 
followed. 

(2)  Arbitration.  Where  the  parties  to 
the  dispute  agree  to  participate  in  the 
dispute  resolution  process,  the  Regional 
Administrator  may  appoint  an  arbitrato' 
or  arbitration  panel  to  arbitrate  the 
dispute.  Arbitrators  and  panel  members 
shall  be  EPA  employees,  employees 
from  other  Federal  agencies,  or  other 
individuals  with  appropriate 
qualifications.  The  Regional 
administrator  shall  select  as  arbitratuix 
and  arbitration  panel  members 
individuals  who  are  agreeable  to  all 
parties,  are  knowledgeable  concerning 
the  requirements  of  the  water  quality 
standards  program,  have  a  basic 
understanding  of  the  political  and 
economic  interests  of  Tribes  and  Stales 
involved,  and  are  expected  to  fulfill  Ihe 
duties  fairly  and  impartially. 

(i)  The  arbitrator  or  arbitration  panel 
shall  conduct  one  or  more  private  or 
public  meetings  with  the  parties  and 
actively  solicit  information  pertaining  to 
the  effects  of  differing  water  quality 
permit  requirements  on  upstream  and 
downstream  dischargers,  comparative 
risks  to  public  health  and  the 
environment,  economic  impacts,  present 
and  historical  water  uses,  the  quality  of 
the  waters  subject  to  such  standards, 
and  other  factors  relevant  to  the  dispute 
such  as  whether  proposed  water  quality 
criteria  are  more  stringent  than 
necessary  to  support  designated  uses, 
more  stringent  than  natural  background 
water  quality  or  whether  designated 
uses  are  reasonable  given  natural 
background  water  quality. 

(ii)  Following  consideration  of 
relevant  factors  as  defined  in  paragraph 
(f)(2)(i)  of  this  section,  the  arbitrator  or 
arbitration  panel  shall  have  the 
authority  and  responsibility  to  provide 
all  parties  and  the  Regional 
Administrator  with  a  written 
recommendation  for  resolution  of  the 
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518(d),  shall  normally  be  pursued  as  a 
first  effort. 

(ii)  Mediators  shall  act  as  neutral 
facilitators  whose  function  is  to 
encourage  communication  and 
negotiation  between  all  parties  to  ihe 
dispute. 

(iii)  Mediators  may  establish  advisory 
panels,  to  consist  in  part  of 
representatives  from  the  affected 
parties,  to  study  the  problem  and 
recommend  an  appropriate  solution 

(iv)  The  procedure  and  schedule  fur 
mediation  of  individual  disputes  shall  !)<■ 
determined  by  the  mediator  in 
consultation  with  the  parties. 

(v)  If  formal  public  hearings  are  hi;ld 
in  connection  with  the  actions  taken 
under  this  paragraph.  Agency 
requirements  at  40  CFR  25.5  shall  be 
followed. 

(2)  Arbitration.  Where  the  parties  to 
the  dispute  agree  to  participate  in  Ihe 
dispute  resolution  process,  the  Regional 
Administrator  may  appoint  an  arbitraloi 
or  arbitration  panel  to  arbitrate  the 
dispute.  Arbitrators  and  panel  members 
shall  be  EPA  employees,  employees 
from  other  Federal  agencies,  or  other 
individuals  with  appropriate 
qualifications.  The  Regional 
administrator  shall  select  as  arbitratuit> 
and  arbitration  panel  members 
individuals  who  are  agreeable  to  all 
parties,  are  knowledgeable  concerning 
the  requirements  of  the  water  quality 
standards  program,  have  a  basic 
understanding  of  the  political  and 
economic  interests  of  Tribes  and  Stales 
involved,  and  are  expected  to  fulfill  Ihe 
duties  fairly  and  impartially. 

(i)  The  arbitrator  or  arbitration  panel 
shall  conduct  one  or  more  private  or 
public  meetings  with  the  parties  and 
actively  solicit  information  pertaining  to 
the  effects  of  differing  water  quality 
permit  requirements  on  upstream  and 
downstream  dischargers,  comparative 
risks  to  public  health  and  the 
environment,  economic  impacts,  present 
and  historical  water  uses,  the  quality  of 
the  waters  subject  to  such  standards, 
and  other  factors  relevant  to  the  dispute 
such  as  whether  proposed  water  quality 
criteria  are  more  stringent  than 
necessary  to  support  designated  uses, 
more  stringent  than  natural  backgroimd 
water  quality  or  whether  designated 
uses  are  reasonable  given  natural 
background  water  quality. 

(ii)  Following  consideration  of 
relevant  factors  as  defined  in  paragraph 
(f)(2)(i)  of  this  section,  the  arbitrator  or 
arbitration  panel  shall  have  the 
authority  and  responsibility  to  provide 
all  parties  and  the  Regional 
Administrator  with  a  written 
recommendation  for  resolution  of  the 


dispute.  Arbitration  panel 
recommendations  shall,  in  general,  be 
reached  by  majority  vote.  However, 
where  the  parties  agree  to  binding 
arbitration,  or  where  required  by  the 
Regional  Administrator, 
recommendations  of  such  arbitration 
panels  may  be  unanimous  decisions. 
Where  binding  or  non-binding 
arbitration  panels  cannot  reach  a 
unanimous  recommendation  after  a 
reasonable  period  of  time,  the  Regional 
Administrator  may  direct  the  panel  to 
issue  a  non-bindiiig  decision  by  majority 
vote. 

(iii)  The  arbitrator  or  arbitration  panel 
members  may  consult  with  EPA's  Office 
of  General  Counsel  on  legal  issues,  but 
otherwise  shall  have  no  ex  parte 
communications  pertaining  to  the 
dispute.  Federal  employees  who  are 
arbitrators  or  arbitration  panel  members 
shall  be  neutral  and  shall  not  be 
predisposed  for  or  against  the  position 
of  any  disputing  party  based  on  any 
Federal  Trust  responsibilities  which 
their  employers  may  have  with  respect 
to  the  Tribe.  In  addition,  arbitrators  or 
arbitration  panel  members  who  are 
Federal  employees  shall  act 
independently  from  the  normal 
hierarchy  within  their  agency. 

(iv)  The  parties  are  not  obligated  to 
abide  by  the  arbitrator's  or  arbitration 
panel's  recommendation  unless  they 
voluntarily  entered  into  a  binding 
agreement  to  do  so. 

(v)  If  a  party  to  the  dispute  believes 
that  the  arbitrator  or  arbitration  panel 
has  recommended  an  action  contrary  to 
or  inconsistent  with  the  Clean  Water 
Act,  the  party  may  appeal  the 
arbitrator's  recommendation  to  the 
Regional  Administrator.  The  request  for 
appeal  must  be  in  writing  and  must 
include  a  description  of  the  statutory 
basis  for  altering  the  arbitrator's 
recommendation. 

(vi)  The  procedure  and  schedule  for 
arbitration  of  individual  disputes  shall 
be  determined  by  the  arbitrator  or 
arbitration  panel  in  consultation  with 
parties. 

(vii)  If  forma!  public  hearings  are  held 
in  connection  with  the  actions  taken 
under  this  paragraph.  Agency 
requirements  at  40  CFR  25.5  shall  be 
followed. 

(3)  Dispute  Resolution  Default 
Procedure.  Where  one  or  more  parties 
(as  defined  in  paragraph  (g)  of  this 
section)  refuse  to  participate  in  either 
the  mediation  or  arbitration  dispute 
resolution  processes,  the  Regional 
Administrator  may  appoint  a  single 
official  or  panel  to  review  available 
information  pertaining  to  the  dispute 
and  to  issue  a  written  recommendation 
for  resolving  the  dispute.  Review 


officials  shall  be  EPA  employees, 
employees  from  other  Federal  agencies, 
or  other  individuals  with  appropriate 
qualifications.  Review  panels  shall 
include  appropriate  members  to  be 
selected  by  the  Regional  Administrator 
in  consultation  with  the  participating 
parties.  Recommendations  of  such 
review  officials  or  panels  shall,  to  the 
extent  possible  given  the  lack  of 
participation  by  one  or  more  parties,  be 
reached  in  a  manner  identical  to  that  for 
arbitration  of  disputes  specified  in 
paragraphs  (n(2)(i)  through  (f)(2)(vii)  of 
this  section. 

(g)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Dispute  Resolution  Mechanism 
means  the  EPA  mechanism  established 
pursuant  to  the  requirements  of  Clean 
Water  Act  section  518(e)  for  resolving 
unreasonable  consequences  that  arise 
as  a  result  of  differing  water  quality 
standards  that  may  be  set  by  States  and 
Indian  Tribes  located  on  common  bodies 
of  water. 

(2)  Parlies  to  a  State-Tribal  dispute 
include  the  State  and  the  Tribe  and  may, 
at  the  discretion  of  the  Regional 
Administrator,  include  an  NPDES 
permittee,  citizen,  citizen  group,  or  other 
affected  entity. 

6.  Section  131.8  is  added  to  read  as 
follows: 

§  131.8  Requirements  for  Indian  Tritws  to 
be  treated  as  States  for  purposes  of  water 
quality  standards. 

(a)  The  Regional  Administrator,  as 
determined  based  on  OMB  Circular  A- 
105,  may  treat  an  Indian  Tribe  as  a  State 
for  purposes  of  the  water  quality 
standards  program  if  the  Tribe  meets  the 
following  criteria: 

(1)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior  and  meets 
the  definitions  in  §  131.3  (k)  and  (I), 

(2)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers, 

(3)  The  water  quality  standards 
program  to  be  administered  by  the 
Indian  Tribe  pertains  to  the 
management  and  protection  of  water 
resources  which  are  within  the  borders 
of  the  Indian  reservation  and  held  by 
the  Indian  Tribe,  within  the  borders  of 
the  Indian  reservation  and  held  by  the 
United  States  in  trust  for  Indians,  within 
the  borders  of  the  Indian  reservation 
and  held  by  a  member  of  the  Indian 
Tribe  if  such  property  interest  is  subject 
to  a  trust  restriction  on  alienation,  or 
otherwise  within  the  borders  of  the 
Indian  reservation,  and 

(4)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the  Regional 
Administrator's  judgment,  of  carrying 
out  the  functions  of  an  effective  water 


quality  standards  program  in  a  manner 
consistent  with  the  terms  and  purposes 
of  the  Act  and  applicable  regulations. 

(b)  Requests  by  Indian  Tribes  for 
treatment  as  States  for  purposes  of 
water  quality  standards  should  be 
submitted  to  the  lead  EPA  Regional 
Administrator.  The  application  shall 
include  the  following  information: 

(1)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(2)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  The 
statement  shall: 

(i)  Describe  the  form  of  the  Tribal 
government; 

(ii)  Describe  the  types  of 
governmental  functions  currently 
performed  by  the  Tribal  governing  body 
such  as,  but  not  limited  to,  the  exercise 
of  police  powers  affecting  (or  relating  to) 
Ihe  health,  safety,  and  welfare  of  the 
affected  population,  taxation,  and  the 
exercise  of  the  power  of  eminent 
domain;  and 

(iii)  Identify  the  source  of  the  Tribal 
government's  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(3)  A  descriptive  statement  of  the 
Indian  Tribe's  authority  to  regulate 
water  quality.  The  statement  shall 
include: 

(i)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
authority  to  regulate  surface  water 
quality; 

(ii)  A  statement  by  the  Tribe's  legal 
counsel  (or  equivalent  official)  which 
describes  the  basis  for  the  Tribe^ 
assertion  of  authority; 

(iii)  A  copy  of  all  documents  such  as 
Tribal  constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  which  support  the 
Tribe's  assertion  of  authority;  and 

(iv)  an  identification  of  the  surface 
waters  for  which  the  Tribe  proposes  to 
establish  water  quality  standards. 

(4)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective  water  quality 
standards  program.  The  narralive 
statement  shall  include: 

(i)  A  description  of  the  Indian  Tribe's 
previous  management  experience 
including,  but  not  limited  to,  Ihe 
administration  of  programs  and  services 
authorized  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seq.). 
the  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  et  seq.],  or  the  Indian 
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Sanitation  Facility  Construction  Activity 
Act  (42  U.S.C.  2004a); 

(ii)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body  and  copies  of 
related  Tribal  laws,  policies,  and 
regulations; 

(iii)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government; 

(iv)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary 
responsibility  for  establishing, 
reviewing,  implementing  and  revising 
water  quality  standards; 

(v)  A  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective 
water  quality  standards  program  or  a 
plan  which  proposes  how  the  Tribe  will 
acquire  additional  administrative  and 
technical  expertise.  The  plan  must 
address  how  the  Tribe  will  obtain  the 
funds  to  acquire  the  administrative  and 
technical  expertise. 

(5)  Additional  documentation  required 
by  the  Regional  Administrator  which,  in 
the  judgment  of  the  Regional 


Administrator,  is  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(6)  Where  the  Tribe  has  previously 
qualified  for  treatment  as  a  State  under 
a  Clean  Water  Act  or  Safe  Drinking 
Water  Act  program,  the  Tribe  need  only 
provide  the  required  information  which 
has  not  been  submitted  in  a  previous 
treatment  as  a  State  application. 

(c)  Procedure  for  processing  an  Indian 
Tribe's  application  for  treatment  as  a 
State. 

(1)  The  Regional  Administrator  shall 
process  an  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  S  131.8(b)  in  a  timely 
manner.  He  shall  promptly  notify  the 
Indian  Tribe  of  receipt  of  the 
application. 

(2)  Within  30  days  after  receipt  of  the 
Indian  Tribe's  application  for  treatment 
as  a  State,  the  Regional  Administrator 
shall  provide  appropriate  notice.  Notice 
shall: 

(i)  Include  information  on  the 
substance  and  basis  of  the  Tribe's 
assertion  of  authority  to  regulate  the 
quality  of  reservation  waters;  and 

(ii)  Be  provided  to  all  appropriate 
governmental  entities. 


(3)  The  Regional  Administrator  shall 
provide  30  days  for  comments  to  be 
submitted  on  the  Tribal  application. 
Comments  shall  be  limited  to  the  Tribf  » 
assertion  of  authority. 

(4)  If  a  Tribe's  asserted  authority  is 
subject  to  a  competing  or  conflicting 
claim,  the  Regional  Administrator,  aftei 
consultation  with  the  Secretary  of  the 
Interior,  or  his  designee,  and  in 
consideration  of  other  comments 
received,  shall  determine  whether  the 
Tribe  has  adequately  demonstrated  thai 
it  meets  the  requirements  of 

S  131.8(a)(3). 

(5)  Where  the  Regional  Administraloi  ■ 
determines  that  a  Tribe  meets  the 
requirements  of  this  section,  he  shall 
promptly  provide  written  notification  to 
the  Indian  Tribe  that  the  Tribe  has 
qualified  to  be  treated  as  a  State  for 
purposes  of  water  quality  standards  and 
that  the  Tribe  may  initiate  the 
formulation  and  adoption  of  water 
quality  standards  approvable  under  thiit 
part 
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(3)  The  Regional  Administrator  shall 
provide  30  days  for  comments  to  be 
submitted  on  the  Tribal  application. 
Comments  shall  be  limited  to  the  Tribf  » 
assertion  of  authority. 

(4)  If  a  Tribe's  asserted  authority  is 
subject  to  a  competing  or  conflicting 
claim,  the  Regional  Administrator,  aftei 
consultation  with  the  Secretary  of  the 
Interior,  or  his  designee,  and  in 
consideration  of  other  comments 
received,  shall  determine  whether  the 
Tribe  has  adequately  demonstrated  thni 
it  meets  the  requirements  of 

S  131.8(a)(3). 

(5)  Where  the  Regional  Administraioi  ■ 
determines  that  a  Tribe  meets  the 
requirements  of  this  section,  he  shall 
promptly  provide  written  notification  tu 
the  Indian  Tribe  that  the  Tribe  has 
qualified  to  be  treated  as  a  State  for 
purposes  of  water  quality  standards  and 
that  the  Tribe  may  initiate  the 
formulation  and  adoption  of  water 
quality  standards  approvable  under  thit* 
part 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4028-61 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  fifth  update  of  the 

Federal  Agency  Hazardous  Waste 

Compliance  Docket  pursuant  to 

CERCLA  section  120(c). 


summary:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket  that  contains  certain  information 
regarding  Federal  facilities  that  manage 
hazardous  waste  or  from  which 
hazardous  substances  may  be  or  have 
been  released.  (As  defined  by  CERCLA 
101(22),  a  release  is  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment.)  CERCLA  requires  that  the 
docket  be  updated  every  6  months  as 
new  facilities  are  reported  to  EPA  by 
Federal  agencies.  The  following  list 
identifies  the  Federal  facilities  to  be 
included  in  the  fifth  update  of  the  docket 
(i.e..  facilities  not  previously  listed  on 
the  docket  and  reported  to  EPA  since 
the  last  update  to  the  docket.  56  FR 
49328.  September  27. 1991.  which  was 
current  as  of  April  1. 1991).  EPA  policy 
specifies  that  for  each  Federal  facility 
that  is  included  on  the  docket  during  an 
update,  the  responsible  Federal  agency 
must  complete  a  preliminary  assessment 
(PA)  and.  if  warranted,  a  site  inspection 
(SI),  within  18  months  of  publication  of 
this  notice.  Such  remedial  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  be  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  facility. 
In  addition  to  the  docket  update  list,  this 
notice  includes  a  section  comprising 
revisions  (i.e..  corrections  and  deletions) 
to  the  previous  docket  list  and 
subsequent  updates.  At  the  time  of 
publication  of  this  notice,  the  new  total 
number  of  Federal  facilities  listed  on  the 
docket  is  1652. 

dates:  This  list  is  current  as  of  August 
23. 1991. 

FOR  FUftTHER  INFORMATION  CONTACT: 
Federal  Facilities  Docket  Hotline.     • 


Telephone:  (800)  548-1016  toll  free,  or 
(703)  883-8577. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction. 

II.  Revisions  to  the  Previous  Docket 

III.  Process  for  Compiling  the  Updated 

Docket. 

IV.  Facilities  Not  Included. 

V.  Information  Contained  on  Docket  Listing. 
VL  Facility  Status  Reporting. 

I.  IntioductioD 

The  Federal  Agency  Hazardous 
Waste  Compliance  Docket  ("docket") 
was  required  to  be  established  under 
section  120(c)  of  CERCLA.  42  U.S.C. 
9620(0),  as  amended  by  SARA.  The 
docket  contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  U.S.  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  under  sections  3005.  3010.  and 
3016  of  RCRA.  42  U.S.C.  6925,  6930.  and 
6937,  and  under  Section  103  of  CERCLA. 
42  U.S.C.  9603.  Specifically,  RCRA 
section  3005  establishes  a  permitting 
system  for  certain  hazardous  waste 
treatment,  storage,  and  disposal  (TSD) 
facilities;  RCRA  section  3010  requires 
waste  generators,  transporters,  and  TSD 
facilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies  to 
submit  biennially  to  EPA  an  inventory  of 
hazardous  waste  sites  that  the  Federal 
agencies  own  or  operate.  CERCLA 
section  103(a)  requires  notification  to 
the  National  Response  Center  (NRG)  of 
a  release;  CERCLA  section  103(c) 
requires  reporting  the  existence  of 
certain  facilities  and  of  known  or 
suspected  releases  of  hazardous 
substances  at  such  facilities. 

The  docket  serves,  among  others, 
three  major  purposes:  (1)  To  identify  the 
universe  of  Federal  facilities  that  must 
be  evaluated  to  determine  whether  they 
pose  a  risk  to  human  health  and  the 
environment  sufficient  to  warrant 
inclusion  on  the  NPU  (2)  to  compile  and 
maintain  the  information  submitted  to 
EPA  on  these  facilities  under  the 
provisions  listed  in  section  120(c)  of 
CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  this  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  in  the  docket  was  published 
on  February  12. 1988  (53  FR  4280).  The 
first  update  was  published  on  November 
16. 1988  (53  FR  46364).  The  second 
update  was  published  on  December  15, 
1989  (54  FR  51472).  The  third  update  was 
published  on  August  22. 1990  (55  FR 
34492).  The  fourth  update  was  published 
on  September  27. 1991  (56  FR  49328).  The 


fifth  update  of  the  docket  is  being 
published  today. 

Today's  notice  is  divided  into  three 
major  sections:  (1)  Corrections.  (2) 
deletions,  and  (3)  additions.  The  docket 
corrections  section  lists  changes  to 
infonnation  on  facilities  already  listed 
on  the  docket.  The  deletions  section  lists 
facilities  that  EPA  is  deleting  from  the 
docket.  The  additions  section  lists 
newly  identified  facilities  that  have 
been  reported  to  EPA  since  the  last 
update  and  are  now  being  included  on 
the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  contained  in  the 
docket  repository  located  in  the  EPA 
Regional  Office  of  the  region  where  the 
facility  is  fo'ond.  (See  53  FR  4280  (1988) 
for  a  description  of  the  information 
required  under  these  provisions.)  Each 
repository  contains  the  documents 
submitted  to  EPA  under  the  reporting 
provisions  (and  correspondence 
relevant  to  the  reporting  provisions)  for 
each  facility.  A  complete  national  index 
of  the  information  found  in  the  Regional 
docket  repositories  is  maintained  at  EPA 
Headquarters  in  Washington,  DC,  and 
made  available  to  the  public.  The  index 
for  each  Region  is  available  for  public 
review  at  each  Regional  repository. 
Contact  the  Federal  Facilities  Docket 
Hotline  (800-548-1016)  for  information 
on  repository  locations  and 
arrangements  for  reviewing  and  copying 
specific  documents. 

n.  Revisions  to  the  Previous  Docket 

1.  Corrections 

Necessary  changes  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  These 
changes  vary  from  simple  address  and 
spelling  changes  to  facility  name  and 
ownership  corrections.  Many  are  simply 
typographical  or  typesetting  errors.  For 
each  facility  with  a  correction,  the 
original  entry  as  it  appeared  in  the 
February  12. 1988,  notice;  the  November 
16. 1988.  update;  the  December  15. 1989. 
update;  the  August  22, 1990  update:  or 
the  September  27, 1991.  update  is  shown 
directly  above  the  corrected  entry  for 
easy  comparison. 

2.  Deletions 

Today.  94  facilities  are  being  deleted 
from  the  docket  for  various  reasons. 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  Federal 
ownership,  and  exemption  as  a  small 
quantity  generator  (SQG)  under  RCRA 
(40  CFR  262.44).  Facilities  being  deleted 
will  no  longer  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 
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fifth  update  of  the  docket  is  being 
published  today. 

Today's  notice  is  divided  into  three 
major  sections:  (1)  Corrections.  (2) 
deletions,  and  (3)  additions.  The  docket 
corrections  section  lists  changes  to 
information  on  facilities  already  listed 
on  the  docket.  The  deletions  section  lists 
facilities  that  EPA  is  deleting  from  the 
docket.  The  additions  section  lists 
newly  identified  facilities  that  have 
been  reported  to  EPA  since  the  last 
update  and  are  now  being  included  on 
the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  contained  in  the 
docket  repository  located  in  the  EPA 
Regional  Office  of  the  region  where  the 
facihty  is  found.  (See  53  FR  4280  (1988) 
for  a  description  of  the  information 
required  under  these  provisions.)  Each 
repository  contains  the  documents 
submitted  to  EPA  under  the  reporting 
provisions  (and  correspondence 
relevant  to  the  reporting  provisions)  for 
each  facility.  A  complete  national  index 
of  the  information  found  in  the  Regional 
docket  repositories  is  maintained  at  EPA 
Headquarters  in  Washington,  DC,  and 
made  available  to  the  public.  The  index 
for  each  Region  is  available  for  public 
review  at  each  Regional  repository. 
Contact  the  Federal  Facilities  Docket 
Hotline  (800-548-1016)  for  information 
on  repository  locations  and 
arrangements  for  reviewing  and  copying 
specific  documents. 

n.  Revisions  to  the  Previous  Docket 


J.  Corrections 

Necessary  changes  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  These 
changes  vary  from  simple  address  and 
spelling  changes  to  facility  name  and 
ownership  corrections.  Many  are  simply 
typographical  or  typesetting  errors.  For 
each  facility  with  a  correction,  the 
original  entry  as  it  appeared  in  the 
February  12. 1988.  notice;  the  November 
16, 1988.  update;  the  December  15, 1989. 
update;  the  August  22, 1990  update;  or 
the  September  27, 1991.  update  is  shown 
directly  above  the  corrected  entry  for 
easy  comparison. 

2.  Deletions 

Today.  94  facilities  are  being  deleted 
from  the  docket  for  various  reasons. 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  Federal 
ownership,  and  exemption  as  a  small 
quantity  generator  (SQG)  under  RCRA 
(40  CFR  282.44).  Facilities  being  deleted 
will  no  longer  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 


3.  Additions 

Today,  144  facilities  are  being  added 
to  the  docket  primarily  because  of  new 
information  obtained  by  EPA  (e.g., 
recent  reporting  of  a  facility  pursuant  to 
RCRA  sections  3005,  3010,  or  3018  or 
CERCLA  section  103).  In  some  cases, 
facilities  were  inadvertently  omitted 
from  the  initial  list  or  prior  updates.  For 
all  facilities  being  added  in  this  section, 
it  is  EPA's  policy  that  the  responsible 
agency  must  complete  the  required  PA, 
and,  if  warranted,  an  SL  within  IB 
months  from  the  date  of  this  publication. 
Of  the  144  facilities  being  added  to  the 
docket,  4  are  facilities  which  have 
reported  the  release  of  a  reportable 
quantity  (RQ)  of  a  hazardous  substance 
to  the  Emergency  Response  Notification 
System  (ERNS).  ERNS  is  a  national 
computer  database  and  retrieval  system 
which  stores  information  on  releases  of 
oil  and  hazardous  substances.  Under 
section  103(a)  of  CERCLA.  a  facility  is 
required  to  report  to  the  NRC  the  release 
of  a  hazardous  substance  in  a  quantity 
which  equals  or  exceeds  the  established 
RQ.  Release  reports  received  by  the 
NRC.  the  U.S.  Coast  Guard,  and  EPA  are 
electronically  transmitted  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT)  where  they  become  part  of  the 
ERNS  database.  Facilities  being  added 
to  the  docket  and  facilities  already 
listed  on  the  docket  which  have  an 
ERNS  report  have  the  notation  of 
"103(a)"  in  the  "Reporting  Mechanism" 
column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  which  are  SQGs 
and  have  never  produced  more  than 
1,000  kg  of  hazardous  waste  in  any 
month.  However,  if  a  facility  has  ever 
generated  more  than  1,000  kg  of 
hazardous  waste  in  any  month,  (i.e.,  is 
an  episodic  generator),  it  will  be  added 
to  the  docket.  In  addition,  the  Agency 
believes  that  facilities  which  are  SQGs 
but  have  reported  releases  under  section 
103,  or  hazardous  waste  activities 
pursuant  to  another  reporting 
mechanism,  should  be  listed  on  the 
docket  EPA  believes  that  such  facilities 
should  undergo  remedial  site  evaluation 
activities,  such  as  a  PA  and.  where 
appropriate,  an  SI.  All  such  facihties 
will  be  listed  on  the  docket  regardless  of 
whether  they  are  SQGs  pursuant  to 
RCRA.  As  a  result,  some  of  the  facilities 
that  EPA  is  today  adding  to  the  docket 
are  SQGs  which  had  not  been 
previously  listed  on  the  docket  but  have 
reported  releases  or  hazardous  waste 
activities  to  EPA  under  another 
reporting  provision. 

In  the  process  of  compiling  the 
documents  for  the  Regional  repositories, 


EPA  identified  a  number  of  facilities 
which  had  previously  submitted  a  PA 
report,  an  SI  report,  a  Department  of 
Defense  Installation  Restoration 
Program  report,  or  another  Federal 
agency  environmental  restoration 
program  report,  but  had  not  submitted  a 
section  103  notification  form.  Section 
120(c)(3)  of  CERCLA  requires  that  EPA 
include  information  submitted  under 
section  103  in  the  docket.  In  general, 
section  103  requires  certain  persons  to 
provide  notice  of  certain  releases  of 
hazardous  substances.  The 
aforementioned  Federal  agency 
environmental  restoration  program 
reports  contain  information  similar  to 
information  provided  pursuant  to 
CERCLA  section  103  and  are  considered 
equivalent  forms  of  notification  for 
purposes  of  the  docket  Thus,  the 
Agency  believes  that  facilities  which 
have  provided  information  equivalent  to 
a  CERCLA  section  103  notification,  such 
as  a  Federal  agency  environmental 
restoration  program  report  should  be 
included  on  the  docket  regardless  of  the 
absence  of  formal  section  103 
notification.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  of 
the  above-mentioned  reports. 

HI.  Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases — 
ERNS.  Hazardous  Waste  Data 
Management  System  (HWDMS.  a  RCRA 
database).  Resource  Conservation  and 
Recovery  Information  System  (RCRIS). 
and  CERCUS  (the  CERCLA  database}— 
which  contain  Federal  facility 
Information  submitted  under  the  four 
provisions  listed  in  section  120(c). 

Extensive  computer  checks  compared 
the  current  docket  Ust  with  the 
information  obtained  from  the  above 
databases  to  determine  which  facilities 
were,  in  fact,  newly  reported  and 
qualified  for  inclusion  on  the  update.  In 
spite  of  the  quality  assurance  efforts 
EPA  has  undertaken,  it  is  possible  that 
State-owned  or  privately-owned 
facilities  may  have  been  included.  These 
problems  are  the  result  of  historical 
procedures  used  to  report  and  track 
Federal  facility  data;  the  Agency  is 
working  to  resolve  them.  Federal 
agencies  are  requested  to  write  to  EPA's 
Docket  Coordinator  at  the  following 
address  if  revisions  to  this  update 
information  are  necessary:  Federal 
Facilities  Docket  Coordinator.  Office  of 
Federal  Facilities  Enforcement  (OE- 


2261).  U.S.  EPA,  401 M  Street  SW.. 
Washington,  DC  20460 

IV.  Facilities  Not  Included 

As  explained  in  the  original  docket 
preamble  (53  FR  4280),  the  docket  does 
not  include  the  follo%ving  categories  of 
facilities  (note,  however,  that  any  of 
these  types  of  facilities  may,  where 
appropriate,  be  listed  on  the  NPL): 

1.  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned.  However,  facilities  that  are  now 
owned  by  another  Federal  agency  will 
remain  on  the  docket  with 
responsibility  for  conducting  PAs  and 
Sis  resting  with  the  current  owner. 

2.  Facilities  operated  but  not  currently 
owned  by  a  Federal  agency.  For 
example,  facilities  that  are  operated  by 
the  Federal  government  under  state  or 
private  ownership  will  not  be  listed  on 
the  docket 

3.  SQGs  that  have  never  produced 
more  than  1,000  kg  in  any  month  and 
have  not  reported  releases  under 
CERCLA  section  103  or  other  hazardous 
waste  activities  under  section  3016. 

4.  Facilities  that  are  solely 
transporters  as  reported  under  RCRA 
section  3010. 

V.  Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section 
comprises  corrections  to  the  docket.  The 
second  section  is  a  list  of  facilities  being 
deleted  from4he  docket  The  third 
section  is  a  list  of  new  facilities  that  are 
being  added  to  the  docket  Each  facility 
listed  as  part  of  the  update  has  been 
assigned  a  code  that  indicates  a  more 
specific  rea8on(s)  for  the  correction, 
deletion,  or  addition.  The  code  key 
precedes  the  lists. 

It  is  EPA's  policy  that  all  facilities  on 
the  additions  list  to  this  fifth  docket 
update  must  submit  a  PA.  and.  if 
warranted,  an  SI.  to  EPA  within  18 
months  of  the  date  of  this  publication.  A 
PA  must  include  existing  information 
about  a  site  and  its  surrounding 
environment  including  a  thorough 
examination  of  the  human,  food-chain, 
and  environmental  targets,  the  potential 
waste  sources,  and  migration  pathways. 
If  it  appears  that  the  site  may  score  high 
enough  for  inclusion  on  the  NPL  or  there 
may  be  a  threat  to  human  health  or  the 
environment  a  followup  SI  is  required. 
An  SI  augments  the  data  collected  in  a 
PA.  An  SI  may  reflect  sampling  and 
other  field  data  which  is  used  to 
determine  if  further  action  or 
investigation  is  appropriate.  This  policy 
includes  any  facility  changing 
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responsible  agencies.  These  reports 
should  be  submitted  to  the  Federal 
Facilities  Coordinator  in  the  appropriate 
EPA  Regional  Office. 

The  facilities  listed  in  each  section  are 
organized  by  State  and  then  grouped 
alphabetically  within  each  State  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  State  heading  is 
listed  the  facility  name  and  address,  the 
statutory  provision{s)  under  which  the 
facility  was  reported  to  EPA.  the  EPA 
region  where  the  facility  is  located,  and 
the  correction  codes. 

The  statutory  provision(s)  under 
which  a  facility  reported  are  in  a  column 
entitled  "Reporting  Mechanisms"  and 
each  facility  has  its  applicable 
mechanisms  listed,  separated  by  a 
comma.  For  example;  3010,  3018, 103(c). 

The  complete  list  of  Federal  facilities 
that  now  makes  up  the  docket  is  not 
being  published  today.  However,  the  list 
is  available  to  interested  parties  and  can 
be  obtained  by  calling  the  Federal 
Facilities  Docket  Hotline  (800-548-1016 
or  703-883-8577).  As  of  today,  the  total 
number  of  Federal  facilities  that  appear 
on  the  docket  is  1652. 

VI.  Facility  Status  Reporting 

In  response  to  numerous  Federal 
agency  requests,  EPA  has  expanded  the 
docket  database  to  include  information 
on  the  status  of  docket  facilities.  A 
prevalent  concern  has  been  the  inability 
to  identify  facilities  which,  after 
submitting  all  necessary  site  assessment 
information,  were  found  to  warrant  no 
further  EPA  involvement  at  this  time. 
Accordingly,  EPA  has  expanded  the 
docket  database  to  include  a  column 
indicating  the  facility's  status.  The 
status  codes  are  as  follows: 
U= Undetermined 
N=No  Further  Response  Action 

Planned  (NFRAP) 
P= Currently  Proposed  for  the  NPL 
F= Currently  Final  on  the  NPL 
R= Removed  from  the  Proposed  NPL 
and  No  Longer  Considered  for  the 
Final  NPL 
D= Deleted  from  the  Final  NPL 
NFRAP  is  a  common  term  used  in  the 
Superfund  site  assessment  program.  It  is 
used  to  identify  facilities  where  EPA  has 
found  that,  based  on  currently  available 


information,  listing  on  the  NPL  is  not 
likely  and  further  assessment  is  not 
appropriate  at  this  time.  NFRAP  status 
does  not  represent  an  EPA 
determination  that  there  are  no 
environmental  threats  present  at  the 
facility  or  that  no  further  environmental 
response  action  of  any  kind  is 
necessary.  As  stated,  NFRAP  is 
intended  to  mean  only  that  the  facility 
does  not  appear  to  warrant  NPL  listing 
based  on  the  information  available  to 
EPA  at  this  time,  and  therefore  no 
further  involvement  by  EPA  in  site 
assessment  cleanup  at  the  facility  is 
anticipated.  However,  additional 
CERCLA  response  action  by  the  agency 
that  owns  or  operates  the  facility, 
whether  remedial  or  removal  actions, 
may  be  necessary  at  a  facility  with  a 
NFRAP  status. 

The  NPL  status  information  was  taken 
directly  from  CERCUS.  CERCLIS  is  a 
database  that  contains  information  used 
by  EPA  Headquarters  and  Regional 
personnel  for  site,  program,  and  project 
management;  CERCLIS  contains  the 
official  inventory  of  all  CERCLA  sites 
(NPL  and  non-NPL)  and  supports  all  site 
planning  and  tracking  functions.  The 
status  information  in  the  docket 
database  will  be  updated  from  time  to 
time,  but  will  not  always  be  current;  the 
current  status  of  a  facility  is  the  status 
reflected  in  CERCLIS.  which  may 
change  as  new  information  is  received. 
Docket  facilities  not  listed  in  CERCLIS 
will  have  an  "undetermined"  status 
code  until  status  is  changed  based  on 
Regional  information. 

Dated:  October  2&  1991. 
Edward  E.  Reich, 

Acting  Assistant  Administrator  for 
Enforcemer.t. 

I.  Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Facility  Deletion  ' 

(1)  Small  Quantity  Generator. 

(2)  Not  Federally  Owned. 

(3)  Formerly  Federally  Owned. 


'  Further  information  on  category  deflnitiom  can 
be  obtained  by  calling  the  Docket  hotline. 


(4)  No  Hazardous  Waste  Generated. 

(5)  (This  correction  code  is  no  longer 
applicable). 

(6)  Redundant  Listing/Site  on  Facility. 

(7)  Combining  Sites  Into  One  Facilitj'/ 
Entries  Combined. 

(8)  Does  not  Fit  Facility  Definition  (All 
are  Vessels). 

(9)  No  Hazardous  Waste  (Responsible 
Agency  Changed). 

(10)  Small  Quantity  Generator 
(Responsible  Agency  Changed). 

(11)  No  Hazardous  Waste  (Temporary 
Storage  Only). 

(12)  Not  Federally  Owned  (Small 
Quantity  Generator). 

(13)  Redundant  Listing/Site  on 
Facility  (Agencies  will  Coordinate). 

(14)  Small  Quantity  Generator  (Never 
Actually  Built)  Categories  for  Facility 
Addition. 

(15)  Small  Quantity  Generator  with 
either  a  3016  or  103. 

(16)  On  Entry  Being  Split  into  Two/ 
Agency  Responsibility  Being  Split. 

(17)  New  Information  Obtained 
Showing  that  Facility  Should  be 
Included. 

(18)  Facility  was  a  Site  on  a  Facility 
that  was  disbanded.  Now  a  Separate 
Facility. 

(19)  Sites  were  Combined  into  One 
Facility. 

(19A)  New  Facility. 

Categories  for  Corrections  to  Facility 
Information 

(20)  Reporting  Provisions  Change. 
(20A)  Typo  Correction/Name  Change/ 

Address  Change. 

(21)  Changing  Responsible  Agencies 
(New  Responsible  Agency  has  18 
months  to  submit  PA). 

(22)  Changing  Responsible  Agencies 
and  Title  (New  Responsible  Agency  has 
18  months  to  submit  PA). 

(23)  New  Reporting  Mechanism 
Added  at  Update. 

(24)  Reporting  Mechanism  Determined 
to  be  Not  Applicable  after  Regional  File 
Review. 
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(4)  No  Hazardous  Waste  Generated. 

(5)  (This  correction  code  is  no  longer 
applicable). 

(6)  Redundant  Listing/Site  on  Facility. 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined. 

(8)  Does  not  Fit  Facility  Defmition  (All 
are  Vessels). 

(9)  No  Hazardous  Waste  (Responsible 
Agency  Changed). 

(10)  Small  Quantity  Generator 
(Responsible  Agency  Changed). 

(11)  No  Hazardous  Waste  (Temporary 
Storage  Only). 

(12)  Not  Federally  Owned  (Small 
Quantity  Generator). 

(13)  Redundant  Listing/Site  on 
Facility  (Agencies  will  Coordinate). 

(14)  Small  Quantity  Generator  (Never 
Actually  Built)  Categories  for  Facility 
Addition. 

(15)  Small  Quantity  Generator  with 
either  a  3016  or  103. 

(16)  On  Entry  Being  Split  into  Two/ 
Agency  Responsibility  Being  Split. 

(17)  New  Information  Obtained 
Showing  that  Facility  Should  be 
Included. 

(18)  Facility  was  a  Site  on  a  Facility 
that  was  disbanded,  Now  a  Separate 
Facility. 

(19)  Sites  were  Combined  into  One 
Facility. 

(19A)  New  Facility. 


'L  is  not 
t  is  not 
AP  status 

no 

It  at  the 

ironmental 

B 

>is 

le  facility 

[PL  listing 

lilable  to 

re  no 

n  site 

cility  is 

}nal 

the  agency 

ility, 

actions, 

/with  a 

I  was  taken 
:LIS  is  a 
nation  used 
igional 
nd  project 
ins  the 
:LA  sites 
orts  all  site 
tns.  The 
ket 

m  time  to 
nirrent;  the 
the  status 
may 

1  received. 
CERCUS 
status 
}ased  on 


or 

locket 

on  • 
tor. 

ned. 


lefinitions  can 
:line. 


Categories  for  Corrections  to  Facility 
Information 

(20)  Reporting  Provisions  Change. 
(20A)  Typo  Correction/Name  Change/ 

Address  Change. 

(21)  Changing  Responsible  Agencies 
(New  Responsible  Agency  has  18 
months  to  submit  PA). 

(22)  Changing  Responsible  Agencies 
and  Title  (New  Responsible  Agency  has 
18  months  to  submit  PA). 

(23)  New  Reporting  Mechanism 
Added  at  Update. 

(24)  Reporting  Mechanism  Determined 
to  be  Not  Applicable  after  Regional  File 
Review. 
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FaciWy  rams 


Fort  Rodman 

Nngham  Annex 

MSNG  Army  Aviation 

(AVCRAD). 

MSNQ  Camp  McCain 

NASA  Yellow  Creak 

Production  Fadhty. 
Pascagoula  Naval 

Station. 
New  Boston  Air  Force 

Staboa 
US  Army  Cold  Regiora 

Research  ar>d 

Englneenng  Lat>y 
SacHusW  Point  Dump... 
Naval  Reserve  Center 

Freeport  New  Yorlt 
USCG— Duntar*  Ught .... 
USCG  Station  Sodus 

Point. 
Food  a  Drug 

Administration  FB. 
NiH  Animal  Canlw 


US  Naval  Comm  Un«— 

Ctieitennam. 

VAMC  Perry  Point 

193rd  Special 

Operations  Qroup 

Paang 

AJCC— Fort  Ritchie 

The  Forrrter  Manetla 

AFS. 
US  Army  Ft  Dix  Tacony 

Warehouse. 

US  Postal  Servioa 

United  States 

Geological  Survey. 
US  Arlington  National 

Cemetery  Mow  Army. 
Evans  Army  Reserve 

Center 
Gunter  Air  Force  Station. 
Naval  StaOon  Mobile...... 

NottBannFieid,  Foley  ..- 
Phoena  Conakuction 

Sen*..  Inc. 
Everglades  National 

Park. 
NETPSA  Sauflay  Field— 

NTTC  Cony  Station 

Olustae  0ump___. 


Facility  addraaa 


Fort  Rodnnafl.  , 

Un«n  Street  (Adj. 
Wompatuck  St.  Park). 


Avenue. 
PC.  BOK 686- 

1  NASA  Drive- 
Singing  Rivar  Island 

Chestnut  l-Ml  Road _. 

Route  10 


Sachuset  Point  Road.... 
ll2HanaeAve 

235  North  Point  Rd 

Foot  o(  Wickam  Btvd 

Box  126. 
200  C  ST  SW  HFF-14 

RM  6025. 
Elmer  School  Road 


BUg  23H 

Harriaburg  Intt  Airport 


USA  Palatka  AMSA  55- 

M. 
Centers  for  Disease 

Control 
USA  AMSA  540- 


Corpa  of  Engineers ._— . 

USDOE  Site  Oil  Power 

Plant 
Army  Reserve  Cenlar 

(Chanone  #2). 
Charleston  Hartxx  Site.... 
Natl  Park  Servtca  Tour 

Boat  FsciMy. 
Great  Smoky  Mtits  Natl 

Park. 
TVA  Boone  Hydro  Plant.. 

TVA  Ntckajack  Hydro 

Plant 
TVA  Watauga  Hydro 

Plant 
US  Army  Corps  of  Eng 

llamg  Mamt  Center. 


HartMugh  Valley  Rd. 
Rt  441 .- - 


7071  Wisaonoming  St 


1136  Western  Ave 

12201  Sunrtso  Valley  Dr. 

Arlington  Nalx>nal 

Cemetery 
507  Westgata  Parkway- 

US  231  «  Ddhda  Road-. 
7411  Lake  Road 


Natctiez  Trace  Parkway 

Rte  2. 
Route  9336, 


Hwy  90  A  Olustee 

Battlefield  R. 
4300  St  Johna  Awa- 


4470  Butord  Hiway 

3311  Wngmsboro  Rd..- 
5121  New  Dam  Road — 


1412  Waatovar  Drive. 


Concord  St  at  End  of 

Calhoun  St 
USNPSRt2 


TN  Hwy  7S/8  Ml  SE  OF. 


TN  rytff  2B- 


WiltMir  Dam  Rd  5  Mi  E 

of. 
seaowCermakRd 


C«y 


Quifport- 
ElMt 


mm- 


Pascagoula- 
NewBoeton- 


Mkldletown- 
Fraaport 


Dunldrti 

Sodus  Point- 

Waahlngton- 


MkfcMown.^.. 


Blue  Ridga  SunwisL. 
Manetta 

Philadelphia 

Plttatxirgh.«.-.-.— . 


Aifin^ftun — 


Dothan. 


Foley. 


Palaika. 


Chamliiae. 

Greenup 

Paducah — 

Charloaa- 

Charlaston., 
Chartaaton, 

tOngsport. 

CMd- 


EKzabothion- 


MS 

MS 
MS 

MS 


Rt 
NY 

NY 
NY 

DC 

MD 

MO 

MO 
PA 

PA 
PA 

PA 

PA 
VA 

VA 

AL 

AL 
AL 
AL 
AL 


FL 

a 

FL 
FL 

QA 

QA 

KY 

KV 

NC 

SC 
SC 

TN 

TN 

TN 

TN 

M. 


Zip  Code 


02043 

39507 

38926 
38852 

39561 

03301 

03755 

02840 
11520 

14048 
14565 

20204 

20837 

20823 

21902 
17057 

17214 

19124 

15233 
22092 

22211 

96303 

36112 
36605 


35633 
33030 


32077 


30904 

41144 


28206 


37736 
97862 
37340 
S784J 


Agancy 


Army.. 


Army... 
NASA. 


Air  Force- 
Army 


Tranaportatiow 

Transportation  .-«.-.——. 

Gertaral  Services  Admin. 

HeaMtt  aivl  Human 
Saraioes. 


AirFoioe- 


A»  Force 

Army 

Postal  Servioa 

General  Ser>4ces  Admin. 

Army 


AlrForoa- 


Transportation- 


Heafth  and  Human 

Servtees. 
Army 


Gorpaof  Ertglnaara, 

CM. 
Enargy- 

Army- 


Tenneesee  Vadey 

Authority 
Terv>esaee  SraHey 

AutfXjrHy 
Tennessee  VaMey 
AuBtodty. 


rrtachanisffi 


1030 
103c 

3010 

3010 
3010 

3010 

103c 

103c 

103c 
3010 

3010 
3010 

30101030 

3010 

103a 

3010 
3010 

3010 
103c 

3010103c 

3010 
3010 

3010 

3010 

103c 
3010 
103c 

3010 

3010 

103e 
103c 
103c 

3010 

103c 

3010 

3010 

103a 

103c 

I03e 
103c 


Corracton 


.  SOOS,  3010, 103c 
103a 
3010 
3010 
3010 


19A 
IftA 


ISA 
19A 

1«A 

19A 

1»^ 

19A 

ISA 

19A 
ISA 

19A 

1M 

19A 

1M 

1«A 


1«A 
19A 

19A 

19A 
1M 

1M 

19A 

19A 
19A 
19A 
19A 

19A 

1BA 
tSA 


1«A 
ISA 
1»A 
1AA 
1»A 
19A 

19A 

1»A 

10A 
1M 
1M 
18A 


64902 
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Facility  name 


FadMty  address 


aty 


Stale 


Zip  Code 


Agency 


Reporting 
mechanism 


Correction 
code 


US  Veterans  Adm 

Medical  Ctr  Hospital. 
General  Services  Admin. 
isJe  Royale  National 

Park. 
USAGE  Kinchetoe  AFB... 

USAED  Defroit  Dist 

Honcon  National 

Wildlife  Refuge. 
US  Coast  Guard 

Housing  Rawley. 
US  Army  Corps  of 

Engineer  Millwood 

Res. 
US  Dept  of  Interior 

Hope  Wiklllfa  Area. 
US  Navy  New  Orleans 

Naval  Support  Action. 

Ross  Aviation,  Inc 

137tfi  Tactical  Airlift 

Wing. 
Caddo  County  Landfill 

#1. 
Caddo  County  U,ndfill 

•2. 
Caddo  County  Landfill 

*3. 
Caddo  County  Landfill 

#4. 
Caddo  County  Landfill 

#5. 
Caddo  County  Landfill 

#6. 
Caddo  County  Landfill 

«7. 

Caddo  County  Landfill 

#8. 
Unidentified  Site 


1900  E  Main  SI... 

231  W  Lafayette  St. 
87NRip«eySI- 


OanviMe.. 


Detroit. 
Hougfiton„ 


USArmy  COe., 


Waverty  fex)  Air  Station 

(AHNG). 
Mark  Twain  National 

Forest 

MO-AVCRAD 

USDA  FSQS 

Midwestern  Lab. 
Western  Area  Power 

Admin-Foundry  Site. 
Anvil  Points  Oil  Shale 

Station. 
Dept  of  Military  Affairs... 

Mayt)ell  Dump 

Oak  Creek  Landfill 

Rocky  Mm  Nat'l  Park 

GlasgiQw  AFB 

HUD  Precious  Metals 

Plating. 
Londonerry  Mine 


USOOE-BPA  Hot 
Springs  Substation 
TLM  Complex. 

Mt  Lemon  AF  Station 

Somerton  Landfill ~.. 


Teecnospos  Dip  Vat.. 
Wide  Ruins  Dip  Vat.... 
Angeles  Nat  Forest... 


Camp  Nimitz  Area 

Cnico  Arpt 

Cleveiand  Natl  Forest .. 
El  Portal  Banum 
Tailings. 

Kem  VaHey  Landfill 

Kiau  Mine 


Tone  Rd 

3331  Radar  Rd.... 
Rural  Route  2 


Kmcheloe  »».....- 
Sauit  Ste  Marie.. 
Mayville 


Rte  3  Hwy  0 

Route  1 


Two  Rivers. 
Ashdown 


4  Miles  Nortti  of  Hwy  32 

2600  Gen  Meyer  Ave 

Bklg  101. 

Hangar  481 „ 

Win  Rogers  World 

Airport 
SE/4Sec7T15NR11W 

SW/4  Sees. 
S2  SE4  Sec4  T7N 

R13W. 
NE/4  NE4  SecIO  T7N 

R13W. 
W2  NW4  Sec35  T8N 

R13W. 
W/2SW/4Sec16T6N 

R11. 
SE4  SE4  Sec34  T9N 

R12. 
SW4  NE4  Sec14  T9N 

R12W. 
NE4  NE4  Sec22  T9N 

R12W. 
US  Forest  Senrice 

Property. 
681  County  Road 


Hope 

NewOileens. 


Kirtiand  AFB 

OMaiwmaCity. 


Apache 

Carnegie  .„ 
Carnegie... 
Carnegie... 

Apache 

Fort  Cobb. 
Fort  Cobb. 
Fort  Cobb. 
Huntsviile.. 
Mission 


1  Mi  S  of 

401  Fairgrounds  Road.. 


Waverly. 
Rolla 


2501  Lester  Jones  Ave .. 
4300  Goodfeliow 


Springfield.. 
St  Louis 


Comer  of  10th  &  U 

Street 
8  Mi  W.  of  Rifle  onl-70 . 

1400  S  3rd  Ave 


Gering. 
Rifle 


Estes  Park.. 


Sterling 

Moffatt  County. 
Routt  County.... 
Estes  Park 


Star  Route  Box  85.. 


NW  1/4SW1/4Sec4 

T8N  R13W. 
Hwy  28.  S  of  Hot 

Springs.  Sec14  T21N 

RW. 

Mt  Lemon „ 

S  of  AZ  95  at  16th  St  & 

AveB. 
US  Hwy  160  Board  Sch 
35  25-  03":  109  29-  32" 
Los  PInetos  Storage  Rt 

1. 

Naval  Training  Ctr _. 

Cohassett  Hwy 

12500  Pomerado  Rd..._. 
Int  of  Forests  &  Barium 

MineRd. 

Svi.  SEC  33.  T26S,  " 
R10E.  Mt  Diablo. 


Bonner „. 

MaxviUe 

Hot  Springs. 


Mt  Lemon 

Somerton 

Teecnospos.. 
WWeRums-. 
Saugus 


San  Diego.. 

Chico 

San  Diego.. 
El  Portal..... 


Kem  County 

San  Luis  County. 


Ml 
Ml 

Ml 
Ml 

Wl 

Wl 
AR 

AR 

LA 

NM 
OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX 

TX 

lA 

MO 

MO 
MO 

NE 

CO 

CO 
CO 
CO 
CO 
MT 
MT 

MT 

MT 


AZ 
AZ 

AZ 
AZ 

CA 

CA 
CA 
CA 
CA 

CA 
CA 


48226 

49931 

49788 
49783 
53050 

54241 


Velerafw  Administration.. 

General  Services  Admin. 

Interior _... 

Air  Force 

Defense ..»..«. 

Interior 

Transportation 

Corpa  of  Engineers. 
CM. 

Intarior.- 


87117 


Energy 

AirForc8~ 


Interior 

Interior 

Irrterior 

Interior 

Interior 

Interior 

Interior 

Interior 

Agriculture. 


77553 


Corps  Of  Engineers. 

OviL 
Army 


65401 


Agricuttura. 


81650 


Army 

Agriculture 


Energy.. 
Interior.. 


59823 


Air  Force 

Interior 

Interior 

Interior 

Air  Force 

Housing  and  Urt>an 

Development 
Interior 


59845 


Energy 


AirForc«„ 
Interior.. 


Interior.. 


Agricuttura.. 

Navy 

Air  Force.... 
Agricuttura. 
Interior 

Interior 


103c 

3010 
3010 

3010 
3010 
3010 

3010 

103c 

I03e 

103c 

103c 
103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103a 

103c 

103c 

103c 
3010  103c 

103c 

103c 

103c  3010 

103c 

103c 

103c 

103c 

103c 

103c 

103c 


103c 
103c 

103c 
103c 
103c  3010 

103c 
103c 

103c  3010 
103c 

103c 
103c 


19A 

19A 
19A 

igA 

19A 
19A 

ISA 

ISA 

ISA 

ISA 

ISA 
19A 

19A 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

19A 
19A 

19A 

19A 

19A 
19A 
19A 
ISA 
ISA 
ISA 

ISA 

19A 


ISA 
ISA 

ISA 
19A 
19A 

19A 
ISA 
ISA 
ISA 

ISA 
ISA 


y.  December  12, 1991  /  Notices 


AooiTiONS— Continued 


Veterans  Administration. „ 

General  Servicas  Admin.. 

trYterior — „ 


Transportation 

Corps  of  Engineers, 
CML 


Air  Force 

Housing  and  Uitnn 

Development 
Interior 
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FaciHtynaffle 


Landers  Sanitary 

Undfiil. 
National  Maitrw 

ruhertea  Satv. 
Newberry  Dump-- 


Oakland  City  of  Housing 
Auttiority. 

Osage  Industries 

RiTKXXxJa  Mine 


San  Bernardino  County 

Landfill. 
Silver  Strand  Navy 

Housing- 
Upper  Middle  Parle 

Canyon  Trespass 

Dump. 
US  Forest  Sen/— Cal 

Copper  Co. 
USOOI  BLM 


USN  Bayview  Navy 

Housing. 
USN  Cat>nilo  Heights 

Navy  Housing. 
USN  Chesterton  Navy 

Housing. 
USN  Chollas  Heights 

Radio  Transm. 
USN  Imperial  Beach 

Radio  Racaivar. 
White  Point  Former 

Nike  Site. 
USN  Naval  Supply 

Depot  Guam. 
Army  Aviation  Support 

Facility  #2. 
NAVCAMS  Wahiawa 


Facility  addrasa 


NRTF  Uuluafai.. 


Opana. 


Carson  City  Landfill. 
Henderson  Landfill .. 


Indian  Springs  Landfill... 
Rio  Tinto  Copper  Mine.. 


Aniak  Airport 

Battles  Fiekl 

Big  Delta 

Chandalar  Dump.. 
Chugach  Forest... 


Collinson  Point  Dewiine 
Site. 

Elson  Lagoon 

Fort  Egbert  Dump 

Gustavas  Airport 

Old  Man  Camp  Site 


Paxson  Dump.„ 

Sag  River  Dump 

USAF  Wildwood  AFS.. 


USArmy  NG8  NoataK .... 
USDA-FA  Duncan 

Canal  Level  Island 

Vortac  Site. 
USDA-FA  Indian  Point/ 

Duncan  Canal. 
USDA-FS  Coghian 

USDOI  BLM  Skull  Qiff 
Loran  Station. 


3150  Paradise  Dr.. 


HVt.  NWV«.  NWVi  Sec 

15,  TBN,  R3E. 
1180  25th  Avenue _.. 


60th  West 

SV4,  Sec21.T30S, 

RUE.  Mt  Diabto. 
Sectkxis20.  21.28,  29, 

T2N,  R6E. 
1202LayteyRd 


Sec  1-6,9,10.12,25 

T21N  R13E. 
Nearest  City:  Merced 

Falls. 
1840  Saipan  Drive 


8471  Jordan  St. 
7468  Wellington  St 

6410  Zero  Rd 

1  Silver  Strand  Blvd 
Western  &  2Sth  Sts. 


Sumay  Drive  Supply 

DepoL 
General  Lyman  FieM 

Bk1g619. 
Off  Center  St  Oahu 

Island. 
Luahjafei  Valley  Oahu 

Island. 
South  of  Kawela  Oahu 

Island. 


C»y 


T21S  R63E  Section  28, 
29. 


Sec  10  &  11  T45N 

R53E  MDM. 
61'34N  15931^.. 

Bottles  Airport 

Fort  Groely  Airport.. 


T16S.  R11ESEC9 

Ml  23.5  Seward 

Highway. 
290  Miles  SE  of  Barrow. 

East  of  Barrow — 

T1S,  R32E.  SEC  31 


T19N.  R14W.  Sec19& 
T19N,  R15W,  Sec24. 

T22S,  R12E.  Sec  31 

T8S,  RUE.  Sec  8 

WHdwood  Village  off 
KenaiSPU. 

(Unspecified) 

Level  Island-North  End.. 


Kupreanof  Island-Indian 
Point 


23  Miles  SW  of  Barrow 
on  Coast 


San  Bernardino  County.. 

Tiburon „.„._._ „.. 

Newt>erTy  Springs 

Oakland 


Rosamond 

San  Luis  Obispo  County. 

San  Bernardino  County .. 

Coronado ».._......«.... 

Inyo  County 


Ouincy 

Merced  Falls 

San  Diego 

San  Diego — 

San  Diego 

San  Diego 

Imperial  Beach 

San  Pedro — 

Naval  Station 

Hilo -. ~. 

Wahiawa „ _. 

Lualualei 

Opana.. 


Swa 


Ormst>y  County.. 
Henderson 


Clark  County 

Mountain  City 


Aniak , 

BetUes 

Delta  Junctk)n.. 


Umiat  Meridian.. 
Seward — 


Barrow- 


Barrow 

Fairbanks  Meridian.. 

Gustavas 

Fairtenks  Meridian.. 

Fairt>anks  Meridian.. 

Umiat  Merklian 

Kenai 


Noatak 

Level  Island 
(Petersburg). 


Auke  Bay. — 

Barrow...v. — 


CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

QU 

HI 

HI 

HI 

HI 

NV 
NV 

NV 
NV 

AK 
AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 

AK 
AK 
AK 


Zip  Code 


94601 


92118 


92139 
92139 
92111 
92115 
92032 


96630 


Agency 


Commerce- 


Housing  and  Urban 
Development 


Navy.. 


Agricultura. 


Navy„... 

Navy 

Navy..... 

Navy 

Navy 


Air  Force- 
Navy... 

Army 

Navy 


99557 
99726 
99737 


99664 
99723 
99723 
99828 


99611 


Navy.. 


noportln0 
fnochttnwn 


103c 
103c 
103c 

3010 

103c 
103c 

103c 

3010 

103c 

103c 
103c 
3010 
3010 
3010 
3010 
3010 
.  103c 
.  3010 
103c 
103c 
103c 
103c 


Interior.... 
Interior.... 


Interior _ 

Transportation 

Corps  of  Engineers, 
CivH. 

Intenor 

Agriculture 


Interior.. 


Navy 

Interior „ 

Transportation.. 
Interior 


99821 
99723 


Interior 

Interior 

Air  Force.... 

Army 

Agriculture. 


Agriculture 3016  103c 


103c 
103c 

103c 
103c 

103c  3016 
103c  3016 
103c  3016 

103c 
103c  3010 

103c 

103c 
103c 

3016  1030 
103c 


103c 

103c 

.13010 

103c 
J  3016  103c 


Agriculture 

Interior 


3016. 103c 
103c 


64903 


Correction 
coda 


1«A 

ISA 

ISA 

ISA 

ISA 
ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 

10A 

19A 

ISA 

ISA 

ISA 

ISA 

ISA 

ISA 
ISA 

ISA 
ISA 

ISA 
ISA 
ISA 

ISA 
ISA 

ISA 

19A 
ISA 
ISA 
ISA 

19A 
ISA 
19A 

19A 
19A 

ISA 

19A 
19A 


64904 
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FacittynaiM 

USOOI  FWS  Nuvagapak 
Oewtine  Site. 

Bose  Natx>n«l  Forest 

GEM  County  Landfill 

Glann«  Feny  Landfill 

Jerome  County  LandfHI.. 
Jackson  Park  Housing .... 

Naval  Radto  Station  T- 

Jim  Creek. 
USOOL  Ft  Simcoe  Job 

Co(pC». 


Fatiiity 


170  Milea  Eaat  of 

PrudhoeBay. 
7S0  Front  S»a«l. 


Dewey  Lane,  lOM  East 

ct  EinmetL 
T.5.S.  R.  toe  8M  NW 

M  SW  V«  Sec  21. 


4  Milea  east  of  State 
Hi^MMV  S30  at  OSO. 

W  End  0«  Hwy  220 
T10NR16ES21. 


O* 


OSO 

WTiiteSwan. 


State 


AK 

O 
ID 

ID 

ID 
WA 

WA 

WA 


Zip  Code 


9S723 
83702 


98314 


96952 


Agency 


\|rtcuKure. 


Navy. 


Labor.. 


Reporting 
fnecnanNm 


103c 

103c 
103c 

103c 

103c 
3016 

103c 

3010 


Federal  Facilities  Docket— Docket  Corrections 


FadMy  name 


C  Naval  Air  Statkxi 
South  Weymouth. 

O  Naval  Air  Station 
South  Weymouth. 

C    Parker  River  Refuge. 

O    Paiker  River  Refuge 

Support  PT  Casco 
Bay. 
O    Defense  Fuel 
Support  PT  Casco 
Bay. 

Support  PT  Searsport. 
O    Detanse  Fuel 

Support  PT  Searsport 
C    US  Naval  Sec  Grp 

Activity. 
O    US  Naval  Sec  Grp 

Operations  Site. 
C    US  Defense  Fuel 
Support  PT 
Newmgton. 
O    US  Defense  Fuel 
SupoortPT 
Nevwngton. 

C    Vermont  Ang 

O    VefTtwntAng 

C    Maywood  Interim 

Storage  Site. 
O    Maywood  Interim 

Storage  Site. 
C    MiNtary  Ocean 

Terminal. 
O    Military  Ocean 

Terminal. 
C    Fire  Island  National 

Seashore. 
O    Fire  Island  National 

Seashore. 
C    Iroquois  NatioruU 

Wikjkfe  Refuge. 
O    Iroquois  National 

Wiktlife  Refuge. 
C    Verona  Defense 

Fuel  Si^jpoft  Pt. 
O    Verona  Defense 

Fuel  S*4)port  Pt. 
C    Anacostia  Naval 

Station. 
O    US  Naval  District 

Wash  Anacostia. 
C    Boiling  Air  Force 
Base. 


Facility  address 


NAS  S.  Weymouth  PWD 

Code  72.3. 
NAS  S  Weymouth  PWO 

Code  72.3. 
Plum  Island  Turnpike 

and  Ocean  Ave. 
Plum  Island  TurrxJika 

arxj  Ocean  Ave. 
Rt123 


Rt  123 

TnjndyRaadaoKll2.. 
Tnjn<)yR0MlBaKl12.. 


oty 


South  Weymouth 

South  Weymouth 

Nawbur^^xjft.. — ~..~ — 

Newbur^x>rt„ — 

South  HaipaiMll  Neck. 

South  Harpsweil  Neck. 


8Wg  41  (operations 
site). 


Patterson  Lane . 


Patterson  Larta . 


euriinglonlAP 

Burlingion  lAP 

Route  17  and  Grove 

Street 
Routa  17  and  Grove 

Street 
Foot  of  32nd  Street... 


State 


Corea. 


Foot  of  32nd  Street.. 
120  Laurel  Street — 
120  Laurel  Street.-. 


Casey  Rd- 
Casey  Rd~ 
Main  St 


Main  St.. 


South  Capitol  St/ 

Anacosna  Dr. 
South  CaottolSt/ 

Anacostia  Dr. 
Hq  110th  Av  Base  AAng 

5  Capitol  St 


Newir«gion.- 


Burlington  _„ _ 

Burtingtco .._ — 

Maywood/Rochelle 

PaiV. 
Maywood/Rochelle 

Park. 
Bayorme ~ — 

Bayonne 

Patchogue. 

Palchogue 


Alabama 

Verona 

Verona 

Washington. 
Washington. 
Washington. 


ME 

ME 

ME 
ME 
ME 
ME 


VT 
VT 
NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

DC 

DC 

J  DC 


Zip  Coda 


Agency 


02190 
02190 
019S0 
01950 
04079 

04079 

04974 
04974 
04624 
04624 
03601 

03801 

05401 
05401 
07662 

07662 

07002 

07002 

11772 

11772 

14003 

14003 

13478 

13478 

20374 

20374 

20331 


Oalanae  Loglittrt 
Agency. 

Defense 


Defense  Logielica 
Agency. 


Reporting 
mechanism 


Daf ansa  Logistica 
Agency. 

Defeitse. 


Air  Force.. 
AirForce. 
Energy..._ 

Energy™. 

Army 

Army 


Interior.. 


Defense  Logistics 

Agency. 
Defense 


Navy _ 

Navy. — 
Air  Force 


3005  3010  3016 

3005  3010 

103c  3016 

103c 

3010  3016  103c 

3010  3016  103c 

3010  3016  103c 

3010  3016  103c 

103c 

103c 

3010  3016  103c 

3010  3016  103c 

3010  103c  3016 
3010  103c 
3016  103c  3010 

3016  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3016  3010 

3016 

3016 103c 

3016 

3010  3016  103c 

3010  3016  103c 

3010 

3010 

103c  3016 


Conaction 
coda 


19A 
19A 

igA 

19A 

ISA 
ISA 

19A 

19A 


Conaction 


23 
23 

21 

21 

aoA 

21 

23 
23 

23 

23 

23 

21 

20A 

23 


iay.  December  12. 1991  /  Notices 


iT  AoomoNS— Continued 


Zip  Code 


96723 
83702 


98314 


98952 


Aganqr 


AoricuNura. 


Ncvy.. 


R«porting 
tnecnan«m 


103c 

103c 
103c 

103c 

103c 
3016 

103c 

3010 


ocKET  Corrections 


Zip  Cods 


Agency 


02190 
02190 
01960 
019S0 
04079 

04079 

04974 
04974 
04624 
04624 
03801 

03801 

05401 
05401 
07662 

07662 

07002 

07002 

11772 

11772 

14003 

14003 

13478 

13478 

20374 

20374 

20331 


irtlisrof^ 


Agancy. 
Defense... 


Dsfsnse  Logieacs 
Agsncy. 


Navy.. 


Reoorting 
mecnannm 


Osfense  Logistics 
Agsncy. 


Defense. 


AirFofce.. 
Air  Force- 
Energy — 

Energy-.., 

Anny 

Army 


Defense  Logistics 

Agency. 
Defense 


Navy.. 


Air  Force.. 


3005  3010  3016 

3005  3010 

103c  3016 

109c 

3010  3016  103c 

3010  3016  103c 

3010  3016  103c 

3010  3016  103c 

103c 

103c 

3010  3016  103c 

3010  3016  103c 

3010  103c  3016 
3010  103c 
3016  103c  3010 

3018  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3016  3010 

3016 

3016  103c 

3016 

3010  3016  103c 

3010  3016  103c 

3010 

3010 

103c  3016 


CoTFedion 
code 


IftA 

19A 
19A 

19A 

ISA 
18A 

19A 

1«A 


CoifscUon 


23 

23 
21 

21 

aoA 

21 

23 
23 

23 

23 

23 

21 

20A 

23 


Federal  Faciuties  Docket— Docket  Corrections— Continued 


Facility  name 


O    Boiling  Air  Force 

Base. 
C    Hut)ert  Humphrey 

Building. 
O    Hubert  Humphrey 

Building. 
0    Washington  Navy 

Yard. 

O    Naval  Shipyard 

C    (Air  National  Guard)- 

Martin's  Airport 
O    (Air  National 

Guard)-Martin's 

Airport 
C    Beltsville  Agricultural 

Res.  Ctr. 
O    Beltsville 

Agricultural  Res.  Ctr. 
C    Nabonal  Bureau  o< 

Starxlards. 
O    National  Bureau  of 

Standards. 
C    Naval  Air  Station 

Patuxent  River. 
O    NAS  Patuxent  River 

C    Naval  Ordnance 

Station  Indian  Head. 
O    Naval  Ordnance 

Station  Indian  Head. 
C    Walter  Reed  Army 

Medical  C^ter. 
O    Walter  Reed  Army 

Medical  Center 
C    Allegheny  Nan 

O    Allegheny  Nan 

Forest 
C    Carlisle  Army 

Baracks. 
O    Carlisle  Army 

Barracks. 
C   Naval  Air  Station 

Wllow(3rove. 
O    NAS  WiUow  Grove.. 

C    Veterans 
Administration 
Medical  Center 

O    Veterans 
Admmistratkxi 
Medical  Center. 

C   E.  Shore  Va 


Facility  address 


City 


Hq  110th  Air  Base  Wing 

5  Capitol  St 
200  Independence 

Avenue. 
200  Independence 

Avoouo. 
7tn  &  M  Streets,  S.W 


Washington  Navy  Yard... 
Eastern  Ave  and  Wilson 

Point  Rd. 
Eastern  Ave  and  Wilson 

Point  Rd. 


Biding  003  Bare-West . 
Biding  003  Bare-West.. 

Quince  Orchard  Rd 

Quince  Orchard  Rd 

NE  of  Route  235 

NE  of  Route  235 

Rte  210  Maryland 

Rte  210  Maryland 

2461  Linden  Lane 

2461  Linden  Lane 


Washington  — 
Washington  — 

Washington 

Washington . — 


Washington 

Baltimora 

Baltimore 


222  Ubertf  Street  Box 

847. 
222  Liberty  Street  Box 

847. 
Carlisle  Barracks J  Cailisle 


Beltsvifle .._ 

Bettsville 

Giuthersburg 

Galtt>ersburg 

Patuxent  River . 
Patuxent  River . 
Indian  Head — 

Indian  Head 

Silver  Spring 

Silver  Spring 

Warren 

Warren 


State 


O   E.  Shore  Va 

National  WikHife 
Refuge. 
C    FortEustis. 

O    FortEustis 


C    NASAWaHops 

Flight  Center. 
O    NASAWalops 

FSgMCenler. 
C    ttaval  Amph  Base- 
Little  Cr. 
O    Naval  Amph  Base- 

LitUeCr. 
C    Navy  and  Marir>e 

Corps  Reserve 

Roanoke 
O    Navy  and  Manna 

Corps  Reserve 

Roarwke. 
C    Radford  Army 

Ammo  Plai*. 
O    Radford  Army 

Ammo  Plant 


Carlisle  Barracks .... 

Rteil 

Rt611 - 

University  and 
Woodland  Ave. 

University  and 
Woodland  Ave. 

Rdl  80x1226 — 

Rd  1  Box 122B 


Carlisle.. — 

WiSow  Grove 

WHiow  Grove 

Pt«ladeiphia 


DC 

DC 

DC 

DC 

DC 
MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

JMD 

PA 

PA 

PA 

PA 

PA 

PA 

PA 


Philadelphia. 


US  Trans  Ctr-Ft  Eustis.. 
US  Trans  Ctr-Ft  Eustis.. 

Rte  175 

Rte  175 


Littte  Creek _.. 

Little  Creek — . 

5301  Barnes  Ave.. 

5301  Barnes  Am- 

StateRta114 — 
Rts114.. 


CapeOiarles 

C^ape  Charles 

CtowportNewa. — 

l«lewportNews 

Wdtops  Island. 

Wattops  Island  — 
Norfolk 


Roanoke.. 

Roanoke. 

Radford-. 
R«dto(d.. 


PA 

VA 
VA 

VA 
VA 
VA 
VA 
VA 
VA 
VA 

VA 

VA 
VA 


Zip  Code 


20331 
20024 
20024 
20374 
20374 


20705 
20705 
20760 
20760 
20670 
20670 
20640 
20640 
20910 
20910 


Agency 


Air  Force.. 


Heallh  and  Human 

Services. 
Health  and  Human 

Services. 
htavy 

Navy _.. -. 

Air  Force 

Air  Force..- 

Agriculture -... 

AgricuHure 

Commerce -. 

Commerce - — • 


Reportng 
mechaniam 


Navy 

Navy 

Navy — 

Army — 

Army 


17013 
17013 
19090 
19090 
19104 

19104 

23310 
23310 

23604 
23604 
23337 
23337 
23521 
23521 
24019 

24019 

24141 
24141 


Agriculture. 
Agriculture. 
Army 


Army 

Navy. 

Navy 

Veterans  Administrat>on. 


103c 

3016  103c 

3016 

3010  103c  3018 

3010  103c 
103c  3016 

103c 

3010  3016  103c 

103a 
3010  3016  103c 

3005  3010  103c 

3005  3010 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3010  103c 

3010 

103c  3016 

103c 

103c  103a 

103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010  103* 


Corraclion 
codes 


Veterans  Administration... 


Army 

Army 

NASA 

NASA 

Navy 

Navy _.. 

ftovy 


Navy. 


3010 

3016  103c  3010 
3016  103c 


3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3010  103a  103c 

3010 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3010103c 


Army- 
Arrny- 


3010 


3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 


23 

23.20A 
23 


23 


20A 


23 


23 
23 

20A 
23 

23 

23 

23 

23 
23 

23.20A 

23 
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Federal  Facilities  CXxjket— Docket  CORREcnoNS—Continued 


Faality  nam* 


C    US  Coast  Guard 

Support  Center. 
O    US  Coast  Guard 

Support  Center. 
C    US  Army  Engineer 

Distnct-Wilmington. 
O    US  Army  Engineer 

District-Boydton. 
C    USN  Craney  Island 

Fuel  Terminal. 
O    Naval  Supply 

Center,  Norfolk. 
C    Warrenton  Training 

Center. 
O    Warrenton  Training 

Center. 
C    Wastiington  National 

Airport 
O    Washington 

National  Airport. 
C    Anniston  Army 

Depot 
O    Anniston  Army 

Depot 
C    USArmy  Missle 

Command— Redstone 

Arsenal. 
O    Redstone  Arsenal... . 


Facility  address 


4000  Coast  Guard  B^d. 
4000  Coast  Guard  Blvd. 
John  H  Kerr  Reservoir... 
John  H  Kerr  Resenrair... 


Craney  Island  Fuel 

Terminal. 
Craney  Island  Fuel 

Terminal. 
Fauquier  Springs  Rd . 

Fauquier  Springs  Rd. 

Alexandria 

Alexandria —.. 

SOSAN-DS-FE 


C    Defense  Fuel 
Support  Point-Lynn 
Haven. 

O    Defense  Fuel 
Support  Point-Lynn 
Haven. 

C    Defense  Fuel 
Support  Point- 
Tampa. 

O  Defense  Fuel 
Support  Point— 
Tampa. 

C    Eglin  Air  Force  Base 

O    Eglin  Air  Force 


SDSAI«»-FE 

#36201-5000. 
Cmdr  USAMKOM 

DRSMI-K. 

Cmdr  USAMICOM 

DflSMI-K. 
W  End  of  10th  Street.. 


W  End  of  10th  Street.. 

Box  13736 

Box  13738 ...._ 


C    Naval  Air  Station 

Key  West 
O    Naval  Air  Station, 

Kay  West 
C    Naval  Air  Station 

WNling  Field. 
O    NAS  Whiting  Fietd .... 
0    Naval  Underwater 
Systems  Center  W 
Palm  Beach. 
O    Naval  Undeowater 
Systems  Center  Palm 
Beach. 
C    Lexington — 
Bluegrass  Amny 
Depot 
O    Lexington— 
Bluegrass  Army 
Depot 
C    Paducah  Gaseous 

Ditfusioo  Plant 
O    Paducah  Gaseous 

Diffusion  Plant 
C    TVA  Shawnee 

Fossil  Plant. 
O    TVA  Shawnee 

Fossil  Plant 
C    Army  Reserve 

Center  (Brevard). 
O    Army  Reserve 
Center  (Brevard). 
C    Pope  Air  Force 


3200SPTW/DEV. 
3200SPTW/DEV. 
Naval  Air  Station... 
Naval  Air  Station... 
FLHwye7A 


FL  Hwy  87  A 

801  Clematis  Street . 


801  Clematis  Street . 


Haley  Rd.. 


Haley  Rd.. 


PC  Box  l4l0Hobbs 

Road. 
POBox  l4l0Hobbs 

Row). 
Highway  996 


Highway  996 

E  French  Broad  St.. 
E  French  Broad  St. 
317  CS6/CC 


City 


Portsmouth 

Portsmouth 

Boydtoo „ 

Boydton 

Portsrrxxith 

Portsmouth « 

Warrenton „ 

Warrenton „. 

Alexandria  AMA  124. 
Alexandria  AMA  124. 

Anniston 

Anniston 

HuntsvUle 


Huntsville 

Lynn  Haven.. 

Lynn  Haven .. 

Tampa 

Tampa 


EgUn  AFB.. 
Eglin  AFB.. 
Key  West.. 
Key  West.. 
Milton 


MWon „. 

W  Palm  Beach.. 


W  Palm  Beach.. 


Lexington 

Lesongton 

Paducah 

Paducah 

West  Paducah.. 
West  Paducah.. 
Bravard ............ 

Brevard ~. 

Pope  AFB.. — 


State 


VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
AL 
AL 
AL 

AL 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 

FL 


KY 

KY 

KY 
KY 
KY 
KY 
NO 
NC 
NO 


Zip  Code 


T 


Agertcy 


23703 
23703 
23917 
23917 
23702 
23702 
22186 
22186 
20001 
20001 
36201-5080 
36201 
35898 

35898 
32444 

32444 

33611 

33611 

32542 

32542 

33042 

33042 

32570 

32570 
33402 

33402 

40511 

40511 

42001 
42001 
42086 
42086 
28712 
28712 
28306 


Transportation.. 
Transportation.. 


Corps  of  Engineers, 

QviL 
Corps  of  Engineers, 

Civtt. 
Navy 


Navy 

Army 

Army — 

Transportation.. 
Transportation., 

Army 

Army 

Amny -. 


Army.. 


Defense  Logistic 
Agency. 


Defense.. 
Defense.. 
Defense. 


Air  Force 

Air  Force 

Navy 

Navy 

Navy - 


Navy. 
Navy. 


Navy.. 
Army.. 
Army.. 


Energy.. 
Energy.. 


Tennessee  Valley 

Authority. 
Tennessee  Valley 

Authority. 
Aimy 


Army 

Air  Force.. 


Reporting 
mechanism 


3010103c 
3010 

3010  103c 
3010103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010  103c 

3010 

3005  3010  3016 

3005  3010 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 

3005  3010  3016 

103c 
3010  3016  103c 

3010  3016103c 

3010  3016  103c 

3010  3016  103c 


3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010  103c 

3010  103c 
3010 


3010 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3005  3010  3016 

103a 
3005  3010  3016 

3010103a 

3010 

3010103c 

3010103c 

3005  3010  103c 
3016 


Correction 


23 

20A 

20A 

23 

23 

20A 

23.20A 

21 

21 

23 

20A 

20A 
20A 

23 

23 
23 

20A 
23 


y,  December  12, 1991  /  Notices 


toRREcnoNS— Continued 


Opcode 


Agertcy 


23703 
23703 
23917 
23917 
23702 
23702 
22186 
22186 
20001 
20001 
6201-5080 
36201 
35898 

35898 
32444 

32444 

33611 

33611 

32542 

32542 

33042 

33042 

32570 

32570 
33402 

33402 

40511 

40511 

42001 
42001 
42086 
42086 
28712 
28712 
28308 


Transportation.. 
Transportation.. 


Corps  of  Engineers. 

GviL 
Corps  of  Engineers, 

Civil. 
Navy ~ 


Navy 

Army 

Army - 

Transportation.. 
Transportation.. 

Army 

Army 

Army 


Army.. 


Defense  Logistic 
Agerwy. 

Oefeiise .............. 


Defense. 


Defense. 


Air  Force.. 


Air  Force- 


Navy.. 

Navy.. 

Navy.. 

Navy. 
Navy. 


Navy.. 


Army — 


Arniy.. 


Energy.. 
Energy.. 


Tertnessee  Valley 

Authority. 
Temetsee  Valley 

Authority. 
Army 


Army 

Air  Force.. 


Reporting 
mechanism 


3010  103c 
3010 

3010  103c 
3010  103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010 103c 

3010 

3005  3010  3016 

3005  3010 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 

3005  3010  3016 

103c 
3010  3016  103c 

3010  3018  103c 

3010  3016  103c 

3010  3016  103c 


3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010  103c 

3010  103c 
3010 


Correction 
codes 


3010 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3005  3010  3016 

103a 
3005  3010  3016 

3010103a 

3010 

3010  103c 

3010103c 

3005  3010  103c 
3016 


23 

20A 

20A 

23 

23 

20A 

23.20A 

21 

21 

23 

20A 

20A 
20A 

23 

23 
23 
20A 
23 


} 
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Fedgral  Faouties  Dcxxet- 

-Docket  Corrections— Continued 

FacMynanw 

1                             1 

Facility  addreas        j                Ctty 

stale 

Zip  Coda 

Agency 

fiiecnarwrn 

CorfooHon 
codaa 

O    PopeAirForce 

Base. 
C    Defense  Fuel 

S«<)ply  Point 

Charteston. 
O    Defense  Fuel 

Supply  PoM 

Charlestort 
C    Naval  Wei«>ons 

Station  Chanesion  & 

Annex. 
0    Charleston  Army 

Depot 
C    AHen  Fossil  Plant 

(Allen  Steam  Plant). 
0    AHen  Fossil  Plant 

(AHen  Steam  Plant). 
C    Defense  Depot 

Memphis. 
0    Defense  Depot 

Men^ihis. 
C    TVA  JohnsonvHle 

Steam  Pit 

Steam  Pit 
C    TVAKnoxvllle 

Garage 
O    TVAKnoxvWe 

Garage. 
C    Scott  AFB.._    .._   ._, 

0    Scott  AFB 

C    US  Air  Force  926th 

Tactical  umt 
0    US  Air  Force  9281h 

TactKalUmt 
C    US  Navy  Gienwiew 

Naval  Av  Station. 
O    US  Navy  Qterwiew 

Naval  Aw  Station. 
C    Defense  Lognbcs 

Agency  New  Haven 

Depot 
O    Defense  Logistcs 

Agertcy  New  Haven 

Depot 
C    Hiawatha  Natl 

FOTBSl 

O   HiawaihaNan 

Forest 
C    Huron-Manislae  N.F. 

Chemical  Waste. 
O    Hurorv-M«n«tee 

N.F.  Chemical  Waste. 
C   Ottawa  National 

Forest 
0   Ottawa  National 

Forest 
C    US  Air  Force 

Phelps/Collins  AP. 
O    US  Aif  Force 

Phelps/Collins  AP. 
C    US  Dept  of  Defense 

OFSP  Escanaba. 
0    US  Oept  of  Defense 

DFSP  Escanaba. 

C    US  Post  Office 

0    US  Post  Office — 

C    USOa>-eP  Unicor 

Fed  Pnson  M  Inc. 
0    US0OJ-8P  Unicor 

Fed  Pnson  Ind  Inc. 
0    US  AFB  Oufcjth  Intl 

Airport 
0    U6  AFB  Duhilh  Intl 

Airport 
C    US  Coast  Guard 

Station  Duhjth. 

317  CSG/OC 

N  Rnott  Av9  .....„..»„,, 

NRhettAve 

Remount  Road _ 

PopaAFS..         .-.    ._- 

Hanahan — 

North  Chwteslon 

>!,, ,a*.   f*tiMiiri*6n»i 

NC 

sc 
sc 

80 

sc 

IN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

H. 

N. 

H. 

L 

N. 

a. 

M 

M 

M 

MM 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 
Ml 
Ml 

Ml 

MN 
MN 

26308 

29406 

29406 

29408 

29408 
38109 
38100 
38114 
38114 
37134 
37134 
37902 
37902 

62225 
60888 
60686 
60026 

60026 
^         48774 

46774 

49629 

49829 

49348 

49348 

49968 

49969 

49707 

49707 

49837 

49637 

46146 
46146 
46197 

48197 

55814 

55614 

55802 

Air  Force 

Daiawaa  Logmica 
Agency. 

Oelenae      .     .       

Nwy...        

Nwy —      ~ 

Tennaaaea  VaNey 

Auatoftty 
Tennessee  Valley 

AuMirtly. 
Dofanoa  Logistics 

Agency. 
Datanaa  Logistic 

Agency. 

Autioniy. 

Autftortty. 
Tenrteasee  Valley 

Auawity 
Tinrtsnii  Valley 

Authoniy. 

3005  3010  103c 
3010  3016 

3010  3016 

103c 

103c 

3005  3010  3016 
103c  103a 

3006  3010  3016 
103c 

300A  3010  3016 
103c  103a 

3005X10  3016 
ia3c 

103c  3010  103a 

103c  3010 
103c  3010 
103c  3010 

3005  3010  103c 
103a  X16 

3005  3010  103c 
103a 

3010  3016 

3010 

3005  3010  3015 

3005  3010 

3010 

3010 

103c  3016 

1030 

103c  3010  3016 

103c 

3010  3016 

3010  3016 

3010  3016 

3010 

3010  3016  103c 

3010  3016  I03e 

3010 
3010 
3010  103a 

3010 

3005  3010  103c 

3016 
3005  3010  103c 

3010  3016 

21 
20A 

Remount  Road. 

2574  Plant  Rd 

23 

2574  Plant  Rd_ 

2163  Airways  Blvd 

2163  Airways  Blvd.    

US  Hwy  70  E 

USHwy70E 

4216  Qraenway — 

4216  Qfaanway 

375ABG/CC 

375  ABQ/CC 

Chicago  O^^are  Airport.. 
Chnago  Onare  Airport .. 
Naval  Air  Station   

Memphit....     «     

MsmpNs  ..* ».^.  ^.^., 

MOmpffVP  .»......»„»„» 

23 

23 

New  Johnsonvme ... 

KixixviHe 

Knowiaa 

Scott  AF8 

20A 
23 

Scott  AFB„.   ._        

Chicago 

Qtenview- - 

Glanvtew 

NOM'  riwl^Sn.*..^*. ».«»». 

Escanaba 

EacMtaba.. 

23 

Nmff 

Navy..    .         ._ 

23 

Naval  Air  Sttfion 

State  Rt  14 

State  Rt  14_..._ — 

2727  N.  Lincoln  Road 

2727  N.  Lincoln  Road 

l2N.Ch««ea    

12  N.  Chwtaa.... 

2l00E.CIoverland0r_- 

2l00ECtovertandOr 

Airport  Road 

Airport  Road. 

US  Highway  41  Delta 
County  001  (ESO 

US  Highway  41  Delta 
County  001  (ESQ. 

1515  Fort  St 

1515  Fort  St 

400?Artona...   

4002  Artujnt 

StebnerRd.-     ~ 

StebnerRd 

1201  MinneaoU  Ave 

Oetanae  Logi^tict 
Aganoy. 

Oeienaa 

Agrtouilura _ 

AgrtcuHurt 

21 
23 

AghcuNura 

Agrtculluto 

AgriouNura.. — 

AgrtoAn      

AlrForoa 

23 

Watarameet 

20A 

Alpena. 

23 

AkMTta 

Gladstone _ 

Otadstnnt 

Defonaa  LogiMlcs 

Agency. 
Oafentt 

21 

Lirwoln  Pwk 

Postal  Service 

PosWS«vico 

JtMltoa.- - -.... 

Jm«f« 

20A 

fiWon 

23 

MMvi 

Dulu6i  Ml  Airport 

Ouhilh  ma  Airport — 

Oulii6i 

• 

AkForea 

Air  Force 

23 
23 
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FadNty  name 


O    US  Coast  Guard 

Station  CXiluth. 
C    USVA  Veterans 

Affairs  Medical  Canter. 
O    USVA  Veterans 

Affairs  Medical  Center. 
C    US  Av  Force 

Youngstown  Map 

Ohio. 
O    US  Air  Force 

Youngstown  Map 

Otiio. 
C    USDODDefFuel 

Support  Ptt  Oncinnati. 
O    US  OOD  Def  Fuel 

Support  Rt  Cincinnati. 
C    US  DOE  Feed 

Material  Production 

Center. 
O    US  DOE  Feed 

Material  Production 

Center. 
C    US  DOE  Portsmoutfi 

Gaseous  Diffusion  Ptt 
O    US  DOE 

Portsmouth  Gaseous 

Diffusion  Ptt 
C    Wayne-Hoosier  NF 

Webb  Site. 
O    Wayre-Hoosier  NF 

Webb  Site. 
C    Gen  Silly  Mitchell 

Field. 
O    Gen  Billy  Mitcfiell 

Field. 
C    US  Army  Fort 

McCoy  Military 

Reservation. 
O    US  Army  Fort 

McCoy  Military 

Reservation. 
C    Naval  Air  Station 

fttew  Orleans. 
O    Naval  Air  Station, 

New  Orleans. 
C    BLM-AnttKiny 

lanom. 
O    BLM-Anttionv 

LandfHI. 
C    BLM-Artesie  LandfHI.. 
O    BLM-Artesia  Lartdfill . 
C    BLM-Loco  Hills 

LandfiH. 
O    BLM-Loco  Hills 

Landfill. 
C    BLM-Mesi!!a  Landfill 
O    BLM-Mesiiia  Landfill 
C    BLM-Naiifir.ai 

Potasii  Co. 
O    BLM-Natior'al 

Potash  Co 
C    Cibola  rational 

Forest. 
O    Cobb  Resources 

Corp. 
C    Los  Alamos 

Scientific  Latxxatory. 
O    Los  AlarT>os 

Scientrfic  Lat)oratory. 
C    Lovelace  Inhalation 

Toxicology  Research 

Inst 
O    Lovelace  inhalation 

Toxicology  ReMarch 

Inst 
C    NASA— JSC 

Whitesands  Test 
Facility. 


Facility  address 


1201  Minnesota  Ave.. 

One  Veterans  Dr 

One  Veterans  Dr 

King  Graves  Rd..-. 


King  Graves  Rd. 


4820  River  Rd, 
Hamilton  County. 

4820  River  Rd, 
Hamilton  County. 

7400  WiHy  Road, 
Hamilton  County. 

7400  Willy  Road. 
Hamilton  County. 

US  Rte  235.  Pike 

County. 
US  Rte  235,  Pike 

County. 

T4N.  R16W,  Sec.  18.. 
T4N,  R16W.  Sec.  18.. 

440  CSG/DE  300  E. 

College  Ave. 
440  CSG/DE  300  E. 

College  Ave. 
HQ  Fort  McCoy. 

Monroe  County. 

HQ  Fort  McCoy, 
Monroe  County. 

32  Belle  Chase  Hwy.. 

32  Belle  Chase  Hwy.. 


T26S  R4E  SEC30 
NW'A  +  EViof  Lot2. 

T26S  R4E  SEC30 
NWy4  +  EWof  Lot2. 

T17SR25ESEC10 

T17SR25ESEC10 

T17SR30ESEC22 


T17SR30ESEC22.. 


T24WR1ESEC14 

T24WR1ESEC14 

Eddy  &  LeeCountys. 


Eddy  &  Lee  Countys 

Cibola  National  Forest . 
Cibola  National  Forest . 

West  Jemez  Road 

West  Jemez  Road 


Bkfg.  9200.  Kirtiand 
AFBEast 

BIdg.  9200,  Kirttand 
AFBEast 

14  Ml  E.  &  6  Ml  N.  01 
LasCrucM. 


City 


Ouhith 

Minnoapohs 

Minr>eapolis 

Youngstown  Map.. 


Vienna  TWP. 

Qncinruti 

Cinannati 

FamaM _... 


Femald.. 

Pikaton.. 
Piketon.. 


Ironton 

Ironton 

Milwaukee.. 
Milwaukee.. 
Sparta. 


Sparta.. 


BeUe  Chassa.. 
Belle  Chasse.. 

Anthony 

Anttx)ny 


Artesia.. 
Artesia.. 


Carlsbad 

Carlsbad 

Magdalena 

Magdalena 

Los  Alamos ... 
Loe  Alamos ... 
Albuquerque.. 

Altxiquerqufl.. 

LasCrucas... 


Slala 


OH 

OH 

OH 
OH 
OH 

OH 

OH 
OH 

OH 
OH 
Wl 
Wl 
Wl 

Wl 

LA 

LA 

NM 

NM 

NM 
NM 
NM 

NM 

NM 
NM 
NM 

NM 

NM 

NM 

NM 


Zip  Coda 


55802 
55417 
55417 
44473 

44473 

45233 
45233 
45030 

45030 

45661 
45661 


53207 
53207 
54656 

54656 

70037 

70037 

88021 

88021 

88210 
88210 


Agency 


88220 
88220 
87825 
87825 
87544 
87544 
87185 

87185 

88004 


Trarwportation 

Veterans  Adminisiration. 
Veterans  Administration.. 
Air  Force 


Air  Force.. 


Defense  Logistics 

Agency. 
Oefenaa 


Energy.. 

Energy.. 

Energy.. 
Energy.. 


Agricuitura. 
Agriculture. 
Air  Force... 
Air  Force.... 
Army 


Army.. 


Navy 

Navy 

Interior.. 

Intenor.. 

Interior.. 
Interior.. 
Interior.. 


Interior.. 
Interior.. 


Interior 

Agriculture. 
Agriculture. 

Energy 

Energy 

Energy 


Energy.. 
NASA... 


Reporting 
machanism 


3010 

3010  3016 

3010 

3010  103c  3016 

3010  103c 

3010  3016  103c 

3010  3016  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 

103c  3016 

103c 

3010  103c  3016 

3010  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3010  103c 

3010  103c 

103c  3016 

103c 

103c  3016 
103c 
103c  3016 

103c 

103c  3016 
103c 
103c  3016 

103c 

103c 

103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

103c  3016 

103c 


3005  3010  3016 
103c  103a 


CorracHon 


23 

23.20A 

21 
23 

23 

23 
23 
23 

20A  - 

23 

23 
23 

23 
23 

20A 

23 

23 

23 


y,  December  12, 1901  /  Notices 


ORRECnoNS— Continued 


ipCoda 

Ag«)cy 

fnecnaniiin 

Correction 

55802 

3010 

55417 

V«terans  Adminislratioo... 

3010  3016 

23 

55417 

Veterans  Administralion... 

3010 

44473 

Air  Force 

3010  103c  3016 
3010  103c 

23.20A 

44473 

Air  Force „ 

45233 
45233 

Defense  Logistics 

Agency. 
Defenaa -.... 

3010  3016  103c 
3010  3016  103c 

21 

45030 

Enenw.~ 

3005  3010  3016 
103c  103a 

23 

45030 

Enemy 

3005  3010  3016 
103c 

45661 

Enerov 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

23 

45661 

Enerov 

Agriculture 

103c  3016 

23 

Agriculture , 

103c 

53207 

Air  Force 

3010  103c  3016 

23 

53207 

Air  Force 

3010  103c 

54656 

Army 

3005  3010  3016 
103c  103a 

23 

54656 

Army 

3005  3010  3016 
103c 

70037 

Navy 

3010  103c 

20A   - 

70037 

Navy 

3010  103c 

68021 

Interior 

103c  3016 
103c 

23 

88021 

Interior 

88210 

Interior 

103c  3016 
103c 
103c  3016 

103c 

103c  3016 
103c 
103c  3016 

23 

88210 

Interior   

23 

Interior  

Interior 

23 

Interior 

88220 

Interior 

23 

88220 

Interior 

103c 

87825 

Agriculture .... 

103c 

20A 

87825 

Agriculture 

103c 

87544 
87544 
87185 

Energy „.. 

Energy 

Enerov 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

103c  3016 

23 
23 

87185 

Energy 

103c 

88004 

NASA 

3005  3010  3016 
103c  103a 

23 
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FadHty  name 


O    NASA— JSC 

WtMtesands  Test 

Facilrty. 
C    US  Air  Force 

Melrose  Range 
O    US  Air  Force 

Metrose  Range 
C    US  Army— White 

Sands  Missile  Range. 
O    US  Army— White 

Sands  Missile  Range. 
C    Altus  Air  Force  Base 

O    Altus  Air  Force 

Base. 
C    Rot>en  S  Kerr  Lock 

Dam  &  Resevoir. 
0    Robert  S  Kerr  Lock 

Dam  &  Resevoir. 
C    Southern  Plains 
Range  Research 
Latxxatory. 
O    Southern  Plains 
Range  Research 
Latioratory. 
C    Wichita  Mountains 
National  Wildlife 
Refuge. 
O    Wichita  Mountains 
National  Wlkflife 
Re^Jge. 
C    147th  ING  at 
Ellington  Field. 
O    147th  ING  at 
Ellington  Fiek). 
C    LB.  Johnson  Space 

Center. 
O    LB.  Johnson  Space 

Center. 
C   Lake  Lavon— Akxth 

Gully  Site  1. 
0    Lake  Lavor>— Nortti 

Gully  Site  1. 
C    Lake  Lavon— St 

Paul  Site  2. 
O    Lake  Lavon— St 

Paul  Site  2. 
C    US  Army  Air 
Defense  Center  & 
Fort  BUSS. 
O    US  Army  Air 
Detente  Center  & 
ForlBliaa. 
C    USDOJFedCor 

Inst  Bastrop. 
O    USDOJFedCor 

Inst  Bastrop. 
C    Ft  Des  Moines 

(Inactive). 
O    Ft  Des  Moines 

(Irtactive). 
C    United  States 
Penitentiafy— 
Leavenworth.  KS. 
C    United  States 
Penitentiary— 
Leavenworth,  KS. 
C    Defense  Mapping- 
Fee. 
O    Defense  Mapping- 
Fee. 
C    Defense  Mapping 

Agency— Fee 
O    Defense  Mapping 

Agency— Fee 
C    Rchards  Qebaur 

AFB. 
C    Richards  Qebaur 
AFa 


FacWiy  address 


14MIE.  aeMIN.  oil 
LasCruces 

25  Ml  W  of  Cannon 

AFB. 
25  Ml  W  of  Cannon 

AFB. 
STEWS-FE 


STEWS-FE_- 

443  ABG/CC 

443  ABG/CC 

Star  Route  4 

Star  Route  4 

2000  18th  Street.. 


2000  16th  StreeL.. 


Comanche  County.. 


oty 


LasCruces. 


Comanche  County.. 


Clothier  Avenue 

Ctothier  Avenue 

2101  NASA  Road.. 
2101  f4ASA  Road.. 

Higtiway  360 

Highway  380 


S  End  RoHing  Meadows 

St 
S  End  RoHing  Meadows 

St 
Pershing  Drive.... 


Pershing  Drive.. 


Hwy95SmlNEof 

Bastrop. 
Hwy95BmiNEof 

Bastrop. 
225  E  Army  Post  Rd. 

225E  Army  Post  fld. 

USP— Leavenworth. .. 


USP— Leavenworth . 


3200  S.  Second  Street. 
3200  S.  Second  Street. 

8900  S.  Broadway 

8900  S.  Broadway 

442  CSG 

442  CSQ 


Melrose 

Melrose ~. 

White  Sands- 
White  Sands.. 

Altus  AFB 

AftusAFB  — 

SaWsaw 

tJalisaw 

Woodward 

Woodward.... 


Houston.. 
Houston. 
Houston. 
Houston. 
Wyie. — 
Wylie 


Wylio 

Wylie 

Fort  Bliss. 

Fort  Bliss. 


NM 


NM 
OK 
OK 
OK 
OK 
OK 

OK 

OK 

OK 

TX 
TX 
TX 
TX 
TX 
TX 
JTX 
TX 
TX 


Bastrop 

Bastrop 

Des  Moines... 
Des  Moines... 
Leavenworth- 

Leavenworth.. 


St  Louis.. 
St  Louis.. 
St  Louis.. 
St  Louis.. 


BaNon.. 


TX 

TX 
TX 
lA 
lA 
KS 

KS 

MO 
MO 
MO 
MO 
MO 
MO 


Zip  Code 


68004 

68124 
88124 
88002-5076 
88002-5076 
73523 
73523 
74063 
74063 
73801 

73601 


Agsncy 


NASA. 


Air  Force.. 
Air  Force.. 

Army _. 

Army 

Air  Force.. 
Air  Force.. 


Corps  of  Engvwers, 

Civil. 
Corps  of  Engineers, 

Civil. 
Agriculture 


Agricuttura. 


Reporting 
mecharsim 


77209 
77209 
77058 
77056 
75077 
75077 
75096 
75096 
79916 

79916 

78602 
78602 
50315 
50315 
66048 

66048 

63118 
63118 
63118 
63118 
64030 
64030 


Air  Force.. 
Air  Force.. 

NASA 

NASA 


Corps  of  Engineers, 

Civil. 
Corps  of  Engineers. 

Civil. 
Corps  of  Engineers, 

Civil. 
Corps  Of  Engineers, 

Civil. 
Army - 


Arrt»y 

Justice.. 
Justice.. 

Army 

Army 

Justioa.. 

Justk^e.. 


Defense  Mapping 
^Agency. 
Defense 


Defense  Mapping 
Agency. 


Air  Force. 
Air  Fore*.. 


Cofraclion 


30OS  3010  3016 
103c 

3005  3010  3016 

3005  3010 

3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3005  3010  103c 

3016 
3005  3010  103c 

3005  3010  3016 

3005  3010 

103c  3016 

103c 

3016  103c 

3016 

103c  3016 

103c 

.  3005  3010  3016 
103a 
3005  3010  3016 

3016 

3016 

103c 

103c 

3005  3010  3016 
103c  103a 

3005  3C10  3016 
103c 

3010  3016 

3010 

103c  103a 

103c 

3016  103c  3010 

3016 

3010 

3010 

3010 

3010 

3016  103c  3010 

3016103c 


23 


23 


23 


23 


23 


23 


23 


23 


20A 


20A 


23 


23 


23 


23 


21 


21 


23 
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FacSty  name 


C    WeMon  Spring* 
Quany/Plnt/Pits. 

O  WeMon  Spring 
R«m«tel  Action 
Project 

C    NAOBumPH/Ywd 

Dump- 
O    NAD  (Wet)  B««n  PK 

Area. 
C    Sections 

Impoundment 
O    Sections 

Impoundment 
C    BLM-Bookditf 

LandfiN. 

O    BLM-eookckfl 

Landfi*. 
C    BLM-Oiaffee 

County  LandfiN. 

O    BLM-Chaffee 
County  LandfiN. 

C    BLM-Rangely 
LandM. 


O    BLM-Rangeiy 
LandM. 

C    BLM-Soulh  Foi1( 

LandM. 
O    BLM-South  Forte 

LandM. 

C    Granby  LandM 

O    BLM-Town  al 

Granby  Sarutary 

LandM. 
C    National  Parte 

Service,  Derrver 

Service  Ctr. 
O    National  Parte 

Service,  Denver 

SennceCtr. 
C    Rodey  Flats  Ptt— US 

DOE. 
O    Rodty  Flats  PR— US 

DOE. 
C    USGeotogical 

Survey.  NWQL. 
O    USGeological 

Survey. 

C    Beavertiead  N.F. _ 

O    Beavertiead  N.F 

C    BLM— High  Ore 

Mine. 
O    BLM-HighOre 

Mine. 
C    National  Biaon 

Range. 
O    NatiOTMl  Biaon 

Range. 
C    Concrete  Missito 

Early  Warning  Station. 
O    Concrete  Missile 

Early  Warning  Station. 
C    Defense  Fuel 

Supoort  Point  Grand 

Foms. 
O    Defense  Fuel 

Support  Pomt  Grand 

Fortes. 
C    Hador  Air  Nationil 

Guard  Base. 
O    Hector  Air  N««onai 

Guard  Base. 


Facility 


St  Hwy  94  2  Mi  S  o(  US 

40. 
StHwy942MiSo(US 

40  Site  Remednl 

Action  Protect  Rt  2, 

Hwy  94  South. 
Sec6T6NR8W 


Sec6T6NRSW. 


SW1/4NW1/4SE  1/ 

AotSac&. 
SW1/4NW1/4SE  1/ 

4o<Sec5. 
T1 NR 1 01  WSec6.UTEPM, 

4  Mi  E.  ol  Grand 

Junction. 
T1  NR  1 01  WSec6,UTEPM 

T51.N.R.8.E.Sec.21.  US 
Hwy  285  10M  Nortti 
ofSalKia. 

T51.N.R  8.E  Sec21.  US 
Hwy285  10M  Nortti 
ofSalKM 

Tlf<*Pl0lWSee6. 
6THPM  S3.S  Mi  W  on 
Hivy  64,  1  ME  of 


T1NR101WSec6. 

6THPM  53.5  Mi  W  on 

Hwy64. 
T40NR3ESec26 


T40NR3£Sec26...- 

2N77WSec2ee27 „. 

T2Nfl87W6THf>fMSec23 


755  Par<et  St.  Box 
25287. 

755  Parfel  St,  Box 
25287. 

Hwy.  93  Between 
Golden  &  Boulder. 

Hwy  93  Between 
GoioenA  Bouider. 

5293  Ward  Rd 


5293  Ward  Rd... 


610  N.  Montana  St... 
610  N.  Montana  St... 
T6>IR4WSec36 


T7NR5WSec36 
Cnty  Rd  212  in 


atf 


StChartst... 
St  Chartes... 


Ciay  Center 

Clay  Center 

QianvilTo«imship. 
Glenvl  ToiwnsNp. 
Grand  Junction.... 


BodedM.. 

Saida..— 


CntyRd212inMoiese. 

DET1  57AD/0E 

DET  1  57  AO/DE 


Grand  Fortes  AFB  42nd 
Street 

Grand  Fortes  AFB  42nd 
Street 


P.O.  Box  5536.. 
P.O.  Box  5536.. 


Rangaly...„ 

Souinforte.. 
Soulttfofle .. 


Grwiby- 
Granby. 


Denver- 
Denver.. 

Golden. 
Golden. 
Denver. 
Denver. 


DiHon. 
OHon. 


Concrete 

Concrete-. 

Grand  Fortes.. 

Grand  Fortes. 


State 


MO 
MO 

NE 
NE 
NE 
NE 
CO 

CO 
CO 

00 

00 

00 

CO 

CO 

CO 
CO 

CO 

CO 

CO 

CO 

CO 

CO 

MT 
MT 

m 


JMT 
MT 
MT 
NO 
NO 
NO 

NO 


Zip  Code 


63301 

63301 

68833 
68933 


81501 


81646 


81648 


81144 


80480 


80225 

80225 

80402 

80402 

8022S 

80225 

59725 
58725 


A«ancy 


Energy.. 
Energy.. 


AgricuHure. 

Army 

AgricuHure. 


Interior.. 


Irtterior.. 


Energy.. 
Energy.. 


Interior.. 


Fargo- 
Fargo- 


NO 
NO 


59624 
59624 
58221 
58221 
58201 

56201 

58106 
58106 


Agncutture. 
Agricuiture. 


Reporling 
mechanem 


Interior.. 


Army.. 
Army- 


Oetenee 
Agency 


Mr  Force.. 


3010  3016  103c 
3010  3016  103c 

103c 
103c 
103c 
103c 
103c 

103c 
103c 

103c 

103c 

103c 

103c 

103c 

103c 
103c 

3016  103c 

3016 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3010 

3010 

103c  3016 

103c 

103c 

103c 

3010  103c 

3010 

103c  3010  3005 

103c  3010 

3010  3016  103c 

3010  3016  103c 

103c 
103c 


Correction 


20A 


22 


21 


20A 


20A 


20A 


20A 
20A 
23 

29 

20A 

23 

20A 

23 
23 
21 

21 
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Zip  Coda 


63301 

63301 

68833 
68933 


81501 


81648 


81648 


81144 


80480 


80225 

80225 

80402 

80402 

80225 

80225 

59725 
5972S 


AoMcy 


Energy.. 
Enargy.. 


Agriculture. 

Army __ 

Agricuttura . 


Inteiiw.. 


Ena»gy.. 
Energy.. 
Inleilof.. 
Interior.. 


59824 
59824 
58221 
58221 
58201 

58201 

58106 
58106 


Agriculture. 
Agncultura. 


Reporting 
mecnaniani 


Interior.. 


Army.. 
Aftny- 


Oatenae  Lognbcs 
Agency. 

Defertte _.._ 


Air  Force.. 


3010  3016  103c 
3010  3016  103c 

103c 
103c 
103c 
103c 
103c 

103c 
103c 

103c 

103c 

103c 

103c 

103c 

103c 
103c 

3016  103c 

3016 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3010 

3010 

103c  3016 

103c 

103c 

103c 

3010  103c 

3010 

103c  3010  3005 

103c  3010 

3010  3016  103c 

3010  3016  103c 

103c 
109c 


CofTOCbon 


20A 


22 


21 


aoA 


20A 


20A 


2IM 

23 

23 

20A 

23 

20A 

23 
23 
21 

21 
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FecMy  name 


North  Dakota 

AgncuRurai  Exp. 

Station. 
3    Red  Rrvar  Valiay 

Agncuttural  Research 

Center. 
;    OtdWiliatonLwidfill. 

}    Garrison  Project/ 

Old  Williston  Landfill. 
;    USAF-JoeFoss 

Field. 
3    USAF>JoaFo8S 

Field. 
C    BLM-Wendover 

LandfUi. 

O    BLM-Wendover 

Landfill. 
Ogden  Delerwe 

Depot 
O    Ogden  Oeiense 

Depot 
;    BLM-Riverton 

Lwdfill. 
>    BLM-RiMrton 

LandfiR. 
HighPtaina 

Graaaiand  Research 

Station. 
3    High  PlaiTM 

Grassland  Research 

Station. 
Naval  Magazirte 

Guam. 
)    l^aval  Magazine 

Guam. 
Arizona  Air  Natt 

Guard  162  TAC  FTH 

GP. 
O    Arizona  Air  Natl 

Guard  162  TAC  FTR 

GP. 
1 2    BLM-Duval  Corp.. 

Mineral  Parti  Prop. 
1}    BLM-Duval  Co^ 

Mineral  Park  Prop. 
C    Cyprus  Sierrlla  Corp .. 
O    BLM-Duval  Corp.. 

Swrrita/Esp. 
C    San  Cartos  Irrigation 

Project 
San  Carlos  Irrigation 

Project 
Western  Area  Poiwer 

Ad  Liberty  Sut)sta. 
Western  Area 

Power  Ad  LJtierty 

Substa. 
Air  Force  Plant  19  — 
O    Air  Force  Plant  19... 
Aquatic  Weed 

Control  Research 

Latxyatory. 
Aquatic  Weed 

Control  Research 

Latxiratory. 
BLM-Afton  CanyorW 

Union  Pacific  Railroad. 
O    BLM-Afton  Canyon/ 

Union  Pacific  Railroad. 
C    BLM-Sinicai 

Chemical  Corporation. 
O    BLM-Simcal 

Chermcal  Corporation. 
C    Civil  EngKieermg 

Laboratory. 
O    Civil  Engineering 

Latxxatory. 


Facility  addraea 


1606  W.  College  S( 

1606  W.  College  St ..... 

S19R101WT154N 

201  Rral  St,  Box  517.. 
P.O.  Box  5044 


—  Fargo- 


P.O.  Box  5044... 

T1SR19WSEC3.  Lota  1 
&  2,  3  Mi  E  of 

T1SR19WSEC3.  Lots  1 

&2. 
500  Weat  12th  Street-.. 

500  Weat  12th  Street 


T34NR9eWSEC26.  1/2 

Mi  E  o(  Riverton. 
T34Nfl9eWSEC26 

8408  Httketh  Road- 


8408  Hil<*elh  Road.. 


APRA  Hbr  Hts  Area  by 

Fena  Rasv. 
APRA  Hbr  Hts  Area  by 

Fena  Resv. 
1500  E.  Valencia  Road. 


1500  E.  Valencia  Roed.. 


T23NR17WS18- 

20.30.31. 
T23NR17WS18- 

20,30.31. 
T18SR12ESEC1-22. 
T18SR12ESEC1-22.. 


CmHwy287& 

CooiKige  Blvd. 
Cm  Hwy  2B7  4 

CcoMgeBivd. 
NR  Buckeye _ 

NR  BudMye 


4297  PaciCc  Coast  Hwy. 
4297  Paciic  Coast  Hwy. 
SlieWcksonHall 
UniversSy  o<  CaM. 

3116Wicl(sonHaH 
Universily  of  Calif. 


T10-11R4-6SEC4-22_ 

T10-11R4-6SEC4-22... 
SO  W.  Owmenberg  Rd- 
SO  W.  Ownenberg  Rd- 


NCBQ*. 


caiy 


Fargi>~ 


Riwerdale.. 


Sioux  Fait 

Sioux  Fans. 

Wendover 

Wendover 

Ogden 

Ogden 

ntvertoo  .„.-.« 
Riwertan 


Chayeme . 


Cheyenrta. 


ApraHvbor- 


ApfsHvbor- 

Tucson 


Tucson.. 


KingHwrt-- 


CooKdge.. 
CooBdge.. 
Buckeye.. 
Buckeye. 


SanOiaga- 

SanDiega.. 
Devia 


Davis. 


Atlon 

BCtfttn.— 
BCeniPB — 
Portl 
Portl 


NO 

NO 

NO 
NO 
SO 
SO 
UT 

UT 
UT 
UT 
WY 
WY 
WY 

WY 

AO 
GU 
AZ 

A2 

AZ 

AZ 

AZ 
AZ 

AZ 

AZ 

AZ 

AZ 


CA 
CA 
CA 


CA 

CA 
CA 
CA 
CA 
CA 
CA 


Zip  Coda 


58105 

58105 

58801 
58565 
57117 
57117 
84083 


84407-5000 

64407-5000 

82501 


82000 

82000 

96910 
96910 
65706 

85706 

86431 

86431 

65640 
85640 

85228 

85228 

85326 

85326 


02101-5001 

92101-5001 

85616 


95616 


93043 
g3Q43 


Agenqr 


Agrtoutwe. 
AgrfeuBura. 


Owps  of  EnQinMrtt 

Ova. 

Corpa  of  Englnaeii, 
CM. 

Air  Foice    - 


Air  Force.. 


AgricuBure. 


AirFooa- 


Air  Force. 


Corpa  o(  Engirtaara, 
CUL 

Energy — 

Ena^gy- 


Air  Force. 


Agricultura. 


Reporting 


3010  3016  103c 

3010  3016  103c 

3016  103c 
3016  103c 
103c  3016 
103c 
103c 

103c 

3016  103c  X10 

3016  103c 

109c 

103e 

3016 

3016 

1«9c 
1«8c 

3010  109c  3016 

3010  103c 

103e 

109c 

109c 
3010 

3010 

3010 

3010  103a 

3010 


109c  3016  3010 

103c 

3016  109c 


3016 


3016  109c 
3016 

109c  3010 
109c 

3010  1C9a 
3010 


CofvKllon 


20A 

20A 

23 

20A 

29.21 

20A 

21 

20A 
29 

2M 

2M 
21 

29 

29 
29 

23 
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FadMy  name 

C    DefeoM  Fuel 
Supply  Canter 

O   OatooMFuol 

Supply  Cantor 

NorwML 
C    DatanMFual 

Supply  Cantor  Ozot. 
O   OatonaaFual 

Supply  Cantor  OzoL 
C    OatonaaFual 

Supply  Center  San 

Pedro 
O    Defense  Fue( 

Supply  Center  San 

Pedro. 
C    Fresno  Horticultural 

Field  Station. 
O    Fresno  Horticultural 

Field  Station. 
C    Goldstone  Tracking 

Facility. 
O    NASAJPL 

Goldstone  Traduffg 

Facil. 
C    Hamilton  Army  Air 

Field. 
0    Hamilton  AFB 

C  Marine  Corps  Air- 
Ground  Combat  Ctr. 

O  Marine  Corps  Air- 
ground  Comtwt  Ctr. 

C    NASADFRF 

O    NASADFRF 

C    Naval  Air  Facility  El 

Centro. 
O    Naval  Air  Facility  El 

Centro. 
C    Naval  Air  Station 

Lemoore. 
O    Naval  Air  Station 

Lemoore. 
C    Naval  Air  Station 

Miramar. 
O    Naval  Air  Station 

Miramar. 
C    Naval  Air  Station 

Nortti  Island 
O   Naval  A»  Station 

North  Island. 
C    Naval  Air  Station 

North  Island— Sere 

Camp/Wames. 
O    Flaal  Avwtioo  Soec 

Operational  Tramvig 

Group. 
C    Naval  Amphibious 

Base  Coronaoo 
O    Naval  Ampnctous 

Base  Coronaoo 
C    Navai 

Communicatioos 

Station  Impenai 

Beacti. 
O    Naval 

Communications 

Station  lmpena> 

Beach. 
C    Naval  Ocean 

Systems  Center 
O    Naval  Ocear^ 

Systems  Cents' 
C    Naval  PetrowuT' 

Reserve  #1 
O    Naval  Petroteunn 

Reserve  #1. 


FadMy  addraaa 


Oty 


Slato 


Zip  Coda 


Agency 


Corraction 
codes 


15306  NorvMrfk  Blvd.. 
15306  NonM*  Blvd.. 


CA 


700  Carqulnez  Scenic 

Ortva. 
700  Carqulnaz  Scenic 

Driva. 
3171  N.  Qaffey  Street- 


Martinez.. 


Martirtoz.. 


3171  N.  Gaftay  Straal.. 


2021  South  Peach  Ave.. 

2021  South  Peach  Ave.. 

36  Mi  N  of  Barstow  at 

Ftlniiln. 
36  Mi  N  o(  Barstow  at 

Ft  I 


SanPadra- 

San  Pedro... 

Fraarx> ». 

Fresno. ...»..- 

Barstow 

Barstow.. 


Hamilton  Army  Air  Field... 

Hamlton  Air  Force 

Base. 
End  of  Adobe  Road 


End  of  Adobe  Road. 

BIdg  4800  Edwards 

AFB. 
BIdg  4800  Edwards 

AFB. 
Route  00 „ 


Route  80 

Naval  Air  Station.. 
Naval  Air  Station.. 


Miramar  Naval  Air 

Station. 
Miramar  Naval  Air 

Station. 
P.O.  Box  14 

P.O.  Box  14 

P.O.  Box  14 


On  Route  75  on  the 

Strand. 
On  Route  75  on  the 

Strand. 
Outlying  Landing  Field 

BIdg  162Rt75& 

Palm  Ave. 

Outlying  Landing  Field 
BIdg  162  Rt  75  & 
Palm  Ave. 


Hwy  39 

Hwy  39 

Elk  HMs.  P.O.  Box  11.. 
ElkHi>8.P.O.  Boxll.. 


Warner  Springs.. 

San  Diego 

San  Diego 

Imperial  Beach... 

Imperial  Beach... 

Azusa 


Azuaa. 


Tupman.. 
Tupman.. 


CA 

CA 
CA 
CA 

CA 

CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 

CA 
CA 
CA 

CA 

CA 
CA 
CA 
CA 


90650 

90650 

94553 
94563 
90731 

90731 

93727 
93727 
92311 
92311 

94947 
94947 
92278 
92278 
93623 
93523 
92234 
92234 
93245 
93245 
92145 
92145 
92136-5118 
92136-5118 


Agency. 


Oatonae  Logiatlcs 
Agency. 


Defactta  LogMcs 
Agency. 


AgricuNura. 

Agrlcunura. 

NASA 

NASA 

Army 

Army 


NASA. 
NASA. 


91255 
91255 
92032 

92032 

91702 
91702 
93276 
93276 


Navy. 
Navy.. 
Navy. 
Navy.. 
Navy.. 
Navy.. 
Navy.. 

Navy.. 

Navy.. 
Navy.. 
Navy. 

Navy. 

Navy. 


Enargy„ 
Enargy„ 


3010  3016  103c 

3010  3016  103c 

3010  3016  103c 
3010  3016  103c 
3010  3016  103c 

3010  3016  103c 

3016103c 
3016 
103c 
103c 

103c 

103c 

3010  3016  103c 

103a 
3010  3016  103c 

103c  3016 

103c 

3005  3010  103c 

3016 
3005  3010103c 

3010  3016  103c 

103a 
3010  3016  103c 

3010  103c  3016 

3010  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

103c 

103c 

3010  103c  3016 

3010  103c 

3005  3010  103c 
103a 

3005  3010  103c 

3010  3016 

3010 

3016  103c  3010 

3016  103c 


21 

21 
21 

23 
20A 

20A 

23 

23 

23 
23 

23 

23 
20A 

23 
23 


23 


23 
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Zip  Coda 


90650 

90650 

94553 
94563 
90731 

90731 

93727 
93727 
92311 
92311 

94947 
94947 
92278 
92278 
93S23 
93523 
92234 
92234 
93245 
93245 
92145 
92145 
92136-5118 
92136-5118 


91255 
91255 
92032 

92032 

91702 
91702 
93276 
93278 


Agancy 


DalanM  Lofllstic's 
Aflency. 

OafanM 


Oetonae  Logistics 
Agency. 

Oofooso ...«», 

Oafense  Logistics 
Agency. 


Aghcutture. 
Agricutture. 

NASA 

NASA 


Army.. 
Arniy.. 


Navy... 
NASA. 
NASA. 
Navy... 
Navy... 
Navy.„ 
Navy... 
Navy... 


Navy.. 
Navy.. 
Navy.. 

Navy.. 

Navy.. 
Navy.. 
Navy.. 

Navy.. 

Navy.. 


Energy- 
Energy.. 


3010  3016  103c 

3010  3016  103c 

3010  3016  103c 
3010  3016  109c 
3010  3016  103c 

3010  3016  103c 

3016  103c 
3016 
103c 
103c 

1036 

103c 

3010  3016  103c 

103a 
3010  3016  103c 

103c  3016 

103c 

3005  3010  103c 

3016 
3005  3010103c 

3010  3016103c 

103a 
3010  3016  103c 

3010  103c  3016 

3010  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

103c 

103c 

3010  103c  3016 

3010  103c 

3005  3010  103c 
103a 

3005  3010  103c 

3010  3016 

3010 

3016  103c  3010 

3016  103c 


Correction 
codes 


21 

21 
21 

23 

20A 

20A 

23 

23 

23 
23 

23 
23 

20A 

23 
23 


23 


23 
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FacWynama 


C    Naval  Radio 

Transmitting  Facility. 
O    Naval 

ComnKinicatiorf 

Station  Dixon. 
C    Naval  Snipyard 

Mare  Island. 
O    Naval  Shipyard 

Mare  Island. 
C    Naval  Training 

Center  San  Oiego. 
O    Naval  Training 

Center  San  Diego. 
C    Norton  Air  Force 

Base. 
O    Norton  Air  Force 

Base. 
C    Plumas  Nat'l  Forest.. 

0    Plumas  NafI  Forest.. 

C    San  Ctemente 

Island 
O    Naval  Auxiliary 

Landing  Field. 
C    San  Oiago  Fleet 

Anti-Submafine 

Warfare  Training  CL 
O    Flee*  Arti- 

Sutjmanne  Warlare 

Training  Ctr. 
C    Sharpe  Army  Depot . 

O    Sharpe  Army  Depot. 

C    Shasta-Trinity  N.F .... 


Facility 


Radh)  Station  Road 
Radto  Station  Road 


W.  End  of  Tennessee 

St 
W.  End  of  Tennessee 

St 
Roaencranz  &  Nimitz 

BKds. 
Rosetvranz  &  Nimitz 

BIyds. 
63ABG/CC _... 


63ABG/CC 


159  Lawrence  SL  Box 

11500. 
156  Lawrence  SL  Box 

11500. 
Bwkiing  60130  San 

Ctomanta  Island. 
Buiding  60130  San 

Ctemente  Island. 
Haibor  Drive .. 


Hart»f  Drive 


RothRd 
RothRd 


O    Shasta-Trinity  NF. 


Sierra  Nat'l  Forest.. 
Sierra  Nat'l  Forest . 
US  Postal  Service.. 
US  Postal  Service.. 
Vandenl)erg  AFB.... 


O    Vandenberg  AFB—. 


C  Camp  H  M  Smith .. 
O  Camp  H  M  Smith. 
C    KaalaAFS 


0    KaalaAFS 

C    KaenaPtSat 

Tracking  Sta. 
O    KaenaPtSat 

Tracking  Sta. 
C    Kokoe  Air  Force 

Station. 
O    Kokee  Air  Force 

Station. 
C    Naval 

Communication  Area 

Master  Statioa 
0    Naval 

Communication  Area 

Master  Station, 

Eastern 
C    Naval  Submarine 

Base. 
O    Naval  Submarine 

C    Pearl  Harbor  Naval 

Supply  Center. 
O    Pear)  Harbor  Navat 

Supply  Center. 
C    Punanww  Air  Fo*oe 

Statkja 


Naval  Base 


2400  Washington 

Avenue. 
2400  Washington 

Avenue. 
1130  0  St.  Room  3017 
11M0  St  Room  3017 
5600  W  Century  Blvd 
5800  W  Century  Blvd 
1  STHAD/ET 

1STRAD/ET, 

HalaM  Helgrits  Rd 
rtanw  ffMgm  no ...~. 
Taxiway  5  &  Kamakahi 

St. 
Taxiway  5  &  Kamakahi 

St 
33  Ml  NW  d  Honoiulw 

onR«e930. 
33  Ml  NW  o<  Honolulu 

onRte930. 
Kokee  State  Park 

Kokee  State  Park 

Eastern  Pacific  Area 


26  Ml  NNE  Honolulu  on 
Riasa. 


2aA.23 
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Facility  name 


O    Punamano  Air 

Force. 

C    Wheeler  AFB 

O    Wheeler  AFB 

0    BLM-Antelope 

Valley  Pesticide  Site. 
O    BLM-Antelope 

Valley  Pesticide 
C    BLM-SunkerHillCo.. 
O    BLM-Bunker  HiH  Co.. 
C    BLM-McOermitt 

Mine. 
O    BLM-McOermitt 

Mine. 
C    BLM-Quinn  River 

Valley 
O    BLM-Ouinn  River 

Valley 

C    Hoover  Dam , 

O    Hoover  Dam 

C    Humbolt  N.F 

O    Humbolt  N.F 

C    Toiyabe  Natior^ 

Forest 
O    ToiyatM  National 

Forest 

C    Amchitka  island 

O    Amctntka  Island 

C    Anvil  Mountain 


O    Anvil  Mountain . 


C    Big  Mountain  AFS.. 
O    Big  Mountain  AFS.. 


C    BLM-Pump  Station 

12  Dump  S(te 
O    BLM-Pump  Station 

12  Dump  Site 
C    BLM-Tangle  Lakes 

Dump  Site. 
O    BLM-Tangle  Lakes 

Dump  Site. 
C    Cape  Romanzof 

AFS. 
O    Cape  Romanzof 

AFS. 
C    Denak  National  Park 

and  Present 
O    DenaU  National  Park 

and  Preserve. 

C    Fort  Greely 

O    Fort  Greely 

C    Fort  Richardson 


FacKty  address 


26  Ml  NNE  Honolulu  on 
Rte83 

Base  Civil  Engineer 

Base  Civil  Engineer- 

T25NR42ESEC18_. 


T2SNR42ESEC18.. 


T1NR67ESEC29 

T1NR67ESEC29 

T47Nn37ESEC2021 2729 

T47NR37ESEC2021 2729 

T43NR36ESEC1 8 

T43NR36ESEC18 


976  Mountain  City  Hwy... 
976  Mountain  City  H¥iry... 
1200  Franklin  Way 


1200  Franklin  Way. 


0    Fort  Richardson. 


C    Fort  Yukon  AFS 

O    Fort  Yukon  AFS 

C    Glacier  Bay  Natnnal 

Park  and  Preserve. 
O    Glacier  Bay  National 

Park  and  Preserve. 
C    Indian  Mountain 

AFS. 
O    Indian  Mountain 

AFS. 
C    PortMo«er 


O   PortMotar.. 


C  Sparrenvohn  AFS.. 

O  Sparrenvohn  AFS. 

C    TmOtyAFS 

O    rm  City  AFS 


51-32  N  179-00  E.... 
51-32  N  179-00  E.... 
AnvH  Mt  6.5  Mi  N  of 

Nome. 
AnvH  Mt  6.5  Ml  N  of 

Nome. 
S  Shoure  Iliamna/S 

Side  Big  Mtn. 
S  Shoure  Ihamna/S 

Side  Big  Mtn. 
T.4.S..R.1.E.,Sec26.. 

T.4.S..R.1.E..Sec26. 

Mile22  0enaiiHwy.. 

Mile22DenaliHwy.. 

11  TCW/CC 

11TCW/CC 

PC  Box  9 

PO  Box  9 


CHy 


Kahuku.. 


Oahu 

Wheeler  AFB.. 


LJTKOln 

Lincoln 

HumboUt. 

HumboMt. 

HumboMt. 

HumboMt. 


BouMer  City.. 
BouUer  Qty.. 

Elko 

Elko 

Sparks 


Sparks.. 


Amchitka  Island _ 

Amchrtka  Island _ 

Nome _„ 


Nome 

Big  Mountain  AFS. 
Big  Mountain  AFS. 
Copper  Center 


Paxaon. 


Army  Guard  Rd  &  Davis 

Hwy. 
Army  Guard  Rd  &  Oavia 

I  my. 

N  of  YHota  SkMQh 

N  of  YHota  Slough 

PO  Box  140 


PO  Box  140.. 
11  TCW/CC. 


11  TCW/CC. 


55  59*22"  N  160  34' 

29.374"  W  Alaska 

Penirwuta. 
55  59-22"  N  160  34' 

29.374"  W  Alaska 

Paniraula. 

11  TCW/CC 

11  TCW/CC 

11  TCW/CC 

11  TCW/CC 


Eknendorf  .... 
Bmendort.... 
Denak  Park.. 
OenaliParfc.. 


Fort  Greely 

FortGreety 

Fort  Richardson.. 

Fort  Richardson.. 


Fort  Yukon..... 

Fort  Yukon 

Gustavus 


Gustavus 

Eknendorf  AFB . 
Elmofxlcrt  AFB . 


Stale 


HI 

HI 
HI 
NV 

NV 

NV 
NV 
NV 

NV 

NV 

NV 

NV 
NV 
NV 
NV 
NV 

NV 

AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

4  AK 

AK 

AK 

AK 

AK 
AK 
AK 

AK 

AK 
AK 
AK 

AK 

AK 

AK 


Port  Molar AK 


Port  Modar AK 


EbTwndorfAFB.. 
Ehnandort  AFB. 
EbnendortAFB. 
EtmandortAFB. 


AK 
AK 
AK 

AK 


Zip  Coda 


96731 

96854 
96854 
89310 

89310 


89445 

69445 

89005 
89005 
89801 
89601 
89431 

89431 

99502 
99502 
99762 

99782 

99501 

99501 


99506 

99500 


Agency 


AirForoa.. 


Air  Force....- 
Am  Force 


Interior.. 
Interior.. 


Interior 

Interior 

Agnculture. 
Agnculture. 
Agnculture. 

Agriculture. 


Interior 

Interior 

/kir  Force.. 

Air  Force.. 

Air  Force.. 

/Kir  Force.. 

Interior...-. 


Interior 

Air  Force.. 
/Mr  Force.. 


Reportirtg 
mechanttm 


98733 
98733 
99505 

99505 

99740 
99740 
99826 

99626 

99506 

99506 

WVvV 
OOOOQ 

vwvv 


99506 

99506 
99506 

99506 


Army.. 
Ajm/.. 
Army.. 

Aim/.. 


Air  Force 

Air  Force 


AirForoa.. 
/Mr  Force.. 
/Mr  Force.. 

/Mr  Force.. 


103c 

3010  3016  103c 
3010  3016  103c 
103c  3016 

103c 

103c  3016 
103c 
103c  3010 

103c 

103c  3016 

103c 

3010  3016 
3010 

103c  3016 
103c 
103c  3016 

103c 

3010  3016 
3010 
103c  3016 

103c 

3010  103c  3016 

3010  103c 

103c 

103c 

109c 

103c 

3010  103c  3016 

3010  103c 

3016  103c 

3016 

3016  103c 

3016 

3005  3010  3016 

103c 
3005  3010  3016 

3010  103c  3016 
3010  103c 
X16  103c 

3016 

3010  103c  3016 

3010103c 

3010  103c  3016 

3010103c 


Air  Force.. 
Air  Force.. 
Air  Fore*.. 
/Mr  Force.. 


3010  103c  3016 
3010  103c 
4  3010  103c  3016 
3010  103c 


Correction 
codes 


20A 
23 

23 

23 

23 

23 

23 
23 

23 
23 

23 

20A 
20A 
23 
23 

23 

23 

23 
23 

23 

23 


23 
23 


day,  December  12. 1991  /  Notices 


r  Corrections— Continued 

ZpCode 

Agency 

Reporting 
mecharawn 

Correction 
codes 

96731 

Air  Force 

103c 

96654 
96654 

69310 

Air  Force 

Air  Force 

Interior 

3010  3016  103c 
3010  3016  103c 
103c  3016 

20A 
23 

69310 

Interior...^ _. 

103c 

Interior 

103c  3016 
103c 
103c  3010 

103c 

103c  3016 

103c 

23 

mmior ^ 

23 

69445 

Interior 

23 

69445 

Interior 

89005 
89005 
89601 

Interior 

Agriculture 

3010  3016 
3010 

103c  3016 
103c 
103c  3016 

23 
23 

89601 

89431 

Agriculture — 

23 

89431 

Agriculture „ 

103c 

99502 
99502 
99762 

Interior 

Interior ...».»»»»....»-.. 

Air  Force 

3010  3016 
3010 
103c  3016 

23 

23 

99762 

Air  Force — 

103c 

99501 

Air  Force 

3010  103c  3016 

23 

09501 

Air  Force 

3010103c 

Interior. ........... .......... 

biiarior 

103c 
103c 

20A 

bilarior: 

103c 

aoA 

Interior 

103c 

3010  103c  3016 

99506 

Air  Force 

23 

99506 

Air  Force — 

3010103c 

3016  103c 

3016 

3016  103c 

3016 

3005  3010  3016 

103c 
3005  3010  3016 

23 

Interior 

96733 
98733 
99505 

99505 

Army 

Anny 

Army    

23 
23 

Army 

99740 
99740 
99626 

Air  Force 

3010  103c  3016 
3010  103c 
3016  103c 

23 

Air  Force - 

Interior .» 

23 

99626 

Interior 

3016 

99506 

Air  Force „ 

3010  103c  3016 

23 

99506 

AAAQA 

Air  Force  

3010103c 
3010  103c  3016 

Air  Force 

23 

WM9W 

Air  Force 

3010103c 

09506 

99506 
99506 
09506 

Air  Force 

Air  Force _..... 

Air  Force 

Air  Force 

3010  103c  3016 
3010  1030 
3010  103c  3016 
3010  103c 

23 
23 
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Facifityname 

Facility  address 

C«y 

state 

Zip  Coda 

Agency 

mecharvam 

codaa 

C    USAF-8ear  Creek 

Yi*on  River  on  N 
Shore. 

Yukon  River  on  N 

Shore. 
N  Coast  Unalaska 

isiaria. 
N  Cnarn  Unalaska 

Wand. 
14MiNWo»CY 

14MiNWoJCY 

S  Shore  of  Kala  Creek 

S  Shore  of  Kala  Creek.... 

W  Coast  of  Umnak  IS 

Tanana..      .    _        _. 

Tanana 

Driftwood  Bay 

AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 

99777 
99777 
99553 

99553 
99762 
99762 
99741 
99741 
99638 

i^Pv?* 

103c  3010  3016 

103c 

103c  3016 

103c 

103c  3010  "WIO 

103c 

3010  103c  3016 

3010  103c 

103c  3016 

23 

AFSLandNL 
0    USAF-Bew  Creek 

Air  Force 

AFS  Landfill. 
C    USAF-Oriftwood  Bay 

AFS. 
0    USAF-Driftwood 

Bay  AFS. 
C    USAF-Granita 

Air  Force 

Air  Force       .  _._    _     , 

AirFvce         

23 

Driftwood  Bay 

Haycuck 

Galena 

Galena 

Nikoiski 

23 
23 

Mountain  AFS  LdfL 
0    USAF-Granite 

Mountam  AFS  Ldfl. 
C    USAF-Kalal(aKat 

Creek. 
O    USAF-Kalakaket 

Air  Force    

Air  Force 

23 

Creek. 
C    USAF-Nikdski  AFS 

Air  Porce 

23 

Ldfl. 
O    USAF-NikoMu  AFS 

W  Coast  of  Umrwk  IS 

Nikolski                      

AK 

99638 

103c 

Ldfl. 
C    USAF-North  River 

Unalakleet         .     

AK 

99684 

103c  3016 

23 

AFS. 
0    USAF-^kxth  River 

AFS. 
C    USAF-Port  Heiden 

AFS. 
0    USAF-Port  Heklen 

AFS. 
C     USAF-White  Alice 

Mouth  of  North  River 

Unalakteet 

AK 

99684 

Air  Force.., 

103c 

NW  Shore  of  Heklen 

Bay. 
NW  Shore  of  Heiden 

Bay. 
NW  Comer  of  Baktwin 

Peninsula. 
NW  Comer  of  Baklwin 

Barrow.  265  Mi  SE.. 

Barrow,  265  Mi  SE 

Barrow.  380  Mi  SE 

Port  Heiden 

Port  Heiden 

Kotzebue 

Kotzebue 

Barrow 

Barrow _..J 

Barrow 

Barrow 

Sitka 

SHka 

Glenrtallen 

Glennallen _  

AK 
AK 
AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

ID 
ID 
ID 

D 

10 
ID 
ID 

10 

10 
ID 
K) 
<D 

99549 
99549 
99752 
90752 
99723 

99723 

99723 

99723 

99835 
99835 
99588 
99588 
83343 
83301 

83301 

83814 
8.'W14 
83341 

83341 

83423 
83423 
83401 
83401 

Air  Force —    

Air  Force.      -.    _ 
Air  Force 

103c  3016  3010 

103c 

103c  3016 

103c 

103c  3016 

103c 

103c  3016 

103c 

3010  3016  103c 

3010  3016 

3016  103c 

3016  103c 

103c  3018 
103c 
103c  3016 

103c 

3016  3010  103c 

3016 

3016  103c 

3016 

3016  103c 
3016 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

23 
23 

Site  Kotzebue. 

O     USAF-Wliits  Alice 

Air  Force 

Site  Kotzebue. 

C    USOOI-FWS 
Bro«imlow  Point 
Dewtine  Site. 

0    USDOI-FWS 
Bfownlow  Point 
OewlineSite. 

C    USDOt-FWS 

Interior.......... 

Interior 

Interiw 

Interior — 

Transportatton..         — 

Trarwportation 

Interior. — .................... 

Interior 

23 
23 

Demarcation  Point 

Dew  Line. 
0  USDOI-FWS 

Demarcation  Point 

Dew  Line. 
C  USDOT-FAA  Biorka 

Island. 
0  USDOT-FAA  Biorka 

Barrow.  380  Mi  SE 

6  Mi  W  of  Sitka 

6  Mi  W  of  Sitka_.... 

23 

Island. 
C  Wrange«-St  EHas 

National  Park. 
0  NPS  Malaspina 

Dnihng  Mud  Site. 
C  Rl  M-Garman  Lake 

WrangeH-St  Elias 
NatkxMl  Park. 

WrangeH-St  Eliaa 
NatnnalPwk. 

T7SR25ESEC 10 

20A 

MinkJoka 

Mirtdoka...     .    

Twin  Falls 

Twin  FaHs 

23 

0  BLM-German  Lake 

C  BLM-Twin  Falls  Co 

T7SR25SEC  10 

IntflrtOf    .     . 

T11SR19ESEC10 

Interior 

Interior 

Agriculture 

Agriculture. — 

Agricufture 

Agriculture ._. 

Agriculture 

Agriculture 

Energy 

Energy 

23,20A 

Murtaugh  (East) 
LandfiH. 
0  BLM-Twin  FaHs  Co 

T11SR19ESEC10 

1201  Ironwood  Dr. 

1201  Ironwood  Or 

Route  1.  Box  186.  3600 
East 

Route  1.  Box  186.  3600 
East 

HC  62.  Box  2010 

HC  62.  Box  2010 

US  Hwy  20/26.  40  Ml 
West  ol  ktaho  FaHs. 

US  Hwy  20/26.  40  Ml 
West  of  Uaho  Falls. 

Murtaugh  (East) 

Landfill. 
C  Idaho  Panhandle 

National  Forests. 
0  Idaho  Panhandle 

National  Forests. 
C  Soil  and  Water 

CoourD-Alene 

Coeur  D'Alene 

Kimberly 

23 
23 

Management 
Research  Unit 

0  Soil  and  Water 
Management 
Research  Unit 

C  U.S.  Sheep 
Experiment  Statkxt 

0  U.S.  Sheep 

C  USDOE  Idaho  Nafl 
Engineenng  Lab. 

0  USDOE  Idaho  Nat'l 
Engineering  Lab. 

Kimberty 

Dubois 

Dulxjis.- 

Scovifle 

23 
23 

Scoville 
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Faca^nam* 


C  Ochoco  KMional 

Forest 
O  Momeflode  Min«.. 


C  USA-COE  Aatoria 

Field  Offic*. 
O  USA-COE  Asloria 

FieW  Office. 
C  USA-COE  BonnwMto 

Dam. 
O  USA-COE  Bonnev«e 

Dam. 
C  USAF-Portland  Air 

National  Guard  Base. 
O  USAF-Portland  Aw 

National  Guard  Base. 
C  Grand  Coutae  Dam 

Project 
0  Grand  Coulea  Dam 

Project 
C  Naval  Shipyard  Puget 

Soorxl. 
O  Naval  Shipyard  Puget 

Sound. 
C  USArmy  Yskana 

finrig  Center. 
O  USArmy  Yskima 

Firing  Center. 
C  USOOO-OLA 

Defense  Fuel  Support 

PT 
O  USOOO-OLA 

Defense  Fuel  Support 

PT 
C  USOOE-BPABeN 

Substatiorv 
O  USOOE-aPA  Be« 

SubsUlion. 
C  USOOE-BPA 

Otympia  Substation. 
O  USOOE-SPA 

Otympia  SutMlatioa 
C  USOOe-BPA 

SrKyvxnish 

Substatioa 
O  US00E-8PA 

Snohomish 

Substatioa 
C  Yakima  Agricultural 

ResLAV-U. 
O  Yakima  Agrieuttural 

8es  LAV-U. 


Facility  address 


T14S  R20E  WMSw;  20 

sw  v^ 

T14S  R8)E  WM  Sac  20 

SW  w. 
Hwy  30  «  Maiitima  Rd— . 

Hwy  30  A  Maritime  Rd-.. 

N  of  CV  on  RIV. 

N  of  CY  on  RtV. 

aSOl  NE  Com  Foot  Rd. 

6W1  NE  Com  Foot  Rd. 

PO  Boa  620— — 

PO  Boa  «20 

istStraal  Code  106. 

1st  Straal  Code  106 

YakMiw  Firing  Center 

Yakima  Firing  Center 

Frani  SI  A  (.oveland 
Ave. 

From  S(  &  Loveiand 


E  2400  HaMthome  Rd 
E  2400  Hawthoma  Rd... 
5340  Trosper  Road  SW 
5340  Trosper  Road  SW 
lOthAAwanuaO 

lOVtAAMaraiaO 

3706  W  Nob  Hia  Ovd YaWraa 

3706  W  Nob  Hffl  Btvd 


Feobul  Faouties  Docket— Oocjcet  Oeletkjns 


Facility  mnw 


Alaska  Maritima 

National  WMifa 

Refuge. 
ilSDOt-SIA  Annette 

Wand  Airport 
USD0I-6«A  Moaes 

Point 
Western  Area  Power 

AD  Cochise  Substa. 
Western  Area  Power  Ad 

CooMge  Substa 
Western  Araa  Power  Ad 

EO-2  Substa. 
Mastsm  Area  Power  Ad 

Gila  Substa. 
Western  Area  Power  Ad 

Mesa  Substa. 
Westera  Arsa  Powar  M 

PartwrSubaii. 


FaciliV  address 


51'30"N/17»'15" 

Ann0lto  Aifport— 
MOSM  f^OwW— — « 
12  Mi  S  Ol 

1  Mi  n  o« 

2  Ml  8  of 


CH^ 


ISMIEofVMM. 


WMcox — 
Coolidge.. 


State 


Cooi^ja- 


AK 

AK 
AK 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 


Zip  Code 


M620 
W762 
65643 
66226 
•5228 
•5364 
•5200 
•5344 


Aflerwy 


Energy  .. 
Energy^ 


Repoftmg 


3016 

•016  M»e 
30M103C 
3010 
3010 


Emiv- 


3010 


3010 
3010 
3010 


Convdnw 
coda 


day.  DecenJjer  12, 1991  /  Noticeg 


r  COWRECTIOHS— Continued 


Zip  Coda 


Agency 


AoriouNMra. 
Agrtcuikra. 


97103 
97103 
97006 
97008 
97206 
97206 
99133 
99133 
98314 
96314 
96901 
96901 
96275 

9627S 

96021 
96021 
96502 
96502 
96290 

96290 

96902 
96902 


Con»  o(  Engineere, 

CivtI. 
Cofps  o(  Engineen, 

OA. 
Cotps  o(  Engineers, 

CiviL 
Corp*  of  Engineers, 

OHi. 
Air  Force 


Reporting 
mechanism 


AirFoica- 


Navy- 
Navy. 


Array- 
Army- 


Energy.. 
Energy.. 
Energy.. 
Energy.. 


103c 

103c 

3010  3016 

3010 

3010  t03a  3016 

3010 

103c  3016 

103c 

3010  3016 

3010 

3005  3010  3016 
103c103a 

300S  3010  3016 
103c 

3005  3010  3016 

3005  3010 
3010  3016  103c 

9010  3016  103c 


3010  3016103c 

103a 
3010  3016  103c 

3010  3016103c 

lOSa 
3010  3018103c 

3010  3016103c 
103a 


Correction 


aoA 


23 


Enargy- 


AgricuNura. 
Agriculture. 


30H>  3016  109e 


3010  3016  103e 
3010  3016 


-OOCKET  OEtmONS 


Zip  Code 


99630 
90762 
65643 
66228 
•5228 
65364 
65200 
•5344 


Agency 


Reportirtg 


Energy.. 
Energy- 
Enatgy- 
Enaigr. 


3016 

30161030 
301«103e 
3010 
3010 


3010 


Enaigy- 


Enargy. 


3010 
3010 
3010 


23 


23 


23 


21 


23 


CoWMlttM 
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Facility  name 


Western  Area  Power  Ad 

Ptx)enix  Sobsta. 
We9<em  Area  Power  Ad 

Pinnacle  Peal(  SB. 
Western  Area  Power  Ad 

Prescott  Substa. 
Western  Area  Power  Ad 

Tucson  Substa. 
Bur  o«  Ind  Affrs 

Colorado  RIv  Agency. 
Colorado  River  Indian 

Agency. 
Fed  Correc  Inst  Saiford.. 
CA  Air  Natl  Guard 

163rd  TASGP. 

Davis  Transmitter  Site 

North  Highlands  Air  NaU 

Gurad  Sta. 
Ontario  Air  National 

Guard  Base. 
Sepuiveda  Av  National 

Guard  Station. 
Space  Program  Facility... 
Western  Area  Power  Ad 

Biythe  Subste. 
Western  Area  Power  Ad 

Shasta  Line  Main. 
Western  Area  Pwr  Ad 

Elverta  FLD  SP. 

BLM-Statettne  Dump 

Federal  Cor  action 

Institution. 
Federal  Prison  Ind  Inc .... 
Naval  IndustriaJ  Reserve 
1  Ordinance  Plant 
US  Assay  Office.- 


Veterans  Admin  Med 

Center. 
Drug  Enforcement 

Administration. 
UNICOR  Federal  Prison 

Ind  Inc. 
Federal  Correctional 

Institutiorv 

US  Postal  Serv  VMF 

United  States 

Penitentiary-Atlanta. 

GA. 
Kaala  Air  Force  Station . 
Kama  Poirtt  Satellite 

Tracking  Station. 

KokeeAFS „ 

Punamano  Air  Force 

Statton. 

Kauai  Test  Facility 

Fort  Oes  Moines 

O'HareARFF 

US  Air  Force  183 

Tactical  Fighter 
1^  Group. 
'  Wisconsin  Steel 


Olin  Corp 

Untcor  Federal  Priaon 

Industry. 
Federal  Correctional 

Institute— Lexington. 
Federal  Corrections 

Institutiorv— Ashland. 
^A  Medical  Corner 

#512. 
an  Federal 

Correction  Institute. 

Brainerd  Foundry 

Missouri  Air  Natkxial 

Guard. 
Mt  Air  National  Guard- 


Facility  address 


43rd  AveABuckey. 
NWofScottsdale.... 

3  Mi  N  01 „ 

1  Ml  NW  of 

Agency  Rd 


Rt  3  1st  Ave  &  Agency 
Rd. 

Swm  Trail  Route  366 

Ontario  Angb 


Davis _ 

162  CISQ/DEM  3900 

RoseviHe. 
2500AcaicaSt 


15900  West  Victory 
Blvd. 


5  Miles  W  of  Biythe  at 

US60&70. 
Keswwk  Dan  Road 


Elverta  Rd 

T48NR6ESEC18 

5701  8th  St  Camp 
Parks. 

Terminal  Is 

111  Lockheed  Way. 


Unit  2  1070  San  Mateo 

Ave. 
16111  PhjmmerSL- 


721  19th  Street 

Rte37 „.. -.. 

100  FCl  Road 


2250  NW  72nd  Ave 

615  McOonough  Blvd. 


Ins 

Wam 

pan 


Taxiway  5  &  Kamakahi .. 
33  Mi  NW  Honolulu  Rte. 

930. 

Kokee  St  Pk 

28  Mi  NNE  Honolulu 

Rte.  83. 

PO  Box  478 

Fort  Des  Moines 

928  TAG/DE 

Capitol  Airport _ 


City 


Phoenix 

Scottsdale.. 
Prescott—. 

Tucson 

Parker 

Parker 


Saftord. 
Ontano.. 


Davis 

North  Highlands- 
Ontario 

VanNuys 


VandenbergAFB. 
Biythe 

Redding. 

Elverta 

SMaNna...— ..-»..-. 
Dublin 

San  Pedro 

Sunnyvale 


South  San  Francisco.. 

Sepuiveda 

Denver 

Danbuy 

Marianne 

Mtam^ ._„.„_„„ 

Atlanta 


Honolulu.. 
Waianae.. 


E.  106th  &  Torrance 

Avenue. 
Rte  148  S  OrdtU  I  Area. 
Little  Grassy  Rd — 


FO 

FCl.  Ashland 

3900  Loch  Raven  Btvd . 
Anoona  Road 


10th  4  Pine  Streets... 
Rosecrans  Merrtonal 

Avport 
International  Airport-. 


Waimea.. 
Kahukii.- 


State 


Waimea , 

Des  Moines... . 
O'HareARFF. 
SpringfieM 


Chnago.. 


Marion - 

Marion. 


Lexington.. 
Ashland.... 

Baltimore. 


Brainerd 

St  Joseph 

GretfFans — 


AZ 
AZ 
AZ 
AZ 
AZ 
AZ 

AZ 

CA 

CA 
CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 

CA 
CA 

CA 

CA 

CO 

CT 

FL 

FL 
GA 


HI 
HI 

HI 
HI 

HI 
lA 
H. 
H. 


IL 
IL 

KY 

KY 

MO 

Ml 

MN 
MO 

MT 


Zip  Code 


85005 

86301 

87000 

85344 

85344 

85546 
91761 


95660 

91761 

91406 

93437 
92225 

96001 

95626 


90731 


94102 

91343 

80202 

06810 

32446 

33152 
30315 


96653 
96792 

96796 
96731 


Agerwy 


Energy.. 
Enaiyy- 
Energy.. 
Energy- 


Interior.. 


Justice 

Air  Force- 


Air  Foroe 

Air  Force 


Air  Force....- 

Air  Force....- 


Air  Force.. 
Energy.-. 

Energy.— 

Energy 


Justloc- 


JusHca.. 


Navy 

Treasury 

Veterans  Administration. 

Justice-..—.—— 

Juslioa 


Justice- 


Postal  SerMce.. 
Justice 


Air  Force- 
Air  Force.. 


Air  Force.. 
Air  Force.. 


ReporHrtg 
mechanism 


Correction 
code 


96796    Energy.. 
Amny-- 


60666 
62707 


62959 
62959 

40511 

41101 

21218 


59401 


Air  Force.. 
Air  Force- 


Commerce - 


Irtterior.. 
Jusbce- 


Juslioe- 
JusMce- 


Veterans  Administration. 


Commerce- 
Air  Force 

Air  Force.-. 


3010 

3010 

3010 

3010 

3010 

3010 

3010 
3010 

103c 
3010 

3010 

3010 

3010 
3010 

3010 

3010 

3016 
103c  3010 

3010 
103c 

3010 

3010 

3010 

3010 

3010 

3010 
3016 


3016 
3016 

3016 
3016 

103c 
103a 
3016 
3005  3010  3016 


3005  3010  3016 

3010 
3010 

3016 

3016 

3010 

103a 

3010  3016 
103c 

3010 


« 
0 

6 
6 

« 
7 
7 
2 
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FKtty  name 


FaciMy  address 


City 


Zip  Code 


Agency 


Reporting 
mechanism 


Correction 
code 


Tuscon/Hebrew 

Academy. 
Veterans  Adnwt  Med. 

Center. 
Melrose  Air  Force 

Range. 
US  CX3E— Los  Alamos 

Scientific  Lab. 
t^evada  Air  r4abonaJ 

Guard  CEF. 
Western  Area  Power  Ad 

Basic  Sobstanon. 
Western  Area  Power 

Mead  Substation. 
Antelope  Valtey 

PesficiQe  Cont  Disp. 
Lower  Colorado  Dams 

Protect  Office- 
Hoover  Dam. 
Pnche  Mine  Tailings 

Site. 
Qumn  River  Valley 

Pesticide  Cont 
Rerxj  Researcti  Center- 

6-jreau  of  Mines. 
Solar  Evaporation  Test 

Facility 
Federal  Correctional 

Institution. 
Veterans  Ackmnistration 

Medical  Center. 

usooe - 

Federal  Correctional 

Insttution — El  Reno. 

OK. 
DOC  ECON  DEV  ADM- 

ROBIN  Footwear 

Facility. 
PittstXirgfi  Research 

Center 
Tmicum  National 

Envirorwnental  Center. 
VA  Medical  &  Regional 

Office. 
Anned  Forces  Reserve 

Center, 
us  Postal  Service  Veb 

Mamt  Fac. 
BIA— Ctieyenne  River 

Agency. 
Federal  Pnson  Camp 

Yankton. 
US  DOE  Univ  of 

Tennessee  Space 

Inst 
US  Army  McAllen 

Reserve  Center. 
Federal  Correctonal 

Institution — Bastrop. 

TX. 
US  DOJ  Fed  Cor  Inst 

Pnson  Industry  FTWT. 

Ireco.  Inc — 

Salt  Lake  City  Research 

Center 
EPA  Environmental 

Ptwtographic 

Interpretation  Ctr 
Eastern  Shore  of  VA 

National  Wildlife 

Refuge. 
Federal  Correctional 

Inst 
USOOC-NOAA  Pacific 

Marme  Center 
USOOC-NOAA  Western 

Regnriai  Center. 
USVA  Medical  Center— 

Amencan  Lake. 


NW  %  Section 26.T 

37N.  R  9W. 
1601  Brar«ner  Ave — 


S^ntHKi- 


Cannort  AFB 

West  Jemez  Road 

1 776  Nalilxial  Guard 

Way. 
Basic  Management 

Complex. 
3  MUM  SW  of  Bouhler 

City. 


LoaAiamot- 

Reno . 

Henderson — 
BouUar  City.. 


T1NR67E.SEC32.. 


1605  Evans  Avenue.. 


PO.  Box  600 

3495  Baaley  Avenue. 


USRt23 

West  Highway  66. 


208  N  Division  St.. 


626  Cochrans  Mill  Road 

Suite  104  Scott  PZ  2 

Bo  MonaaHos....- 


One  Narragansett  Si- 
Fields  Pomt 
4290  Daley  Avenue 


Land  Ops  Shop — BIdg 

#2010. 
1200  Douglas 


Milepost  12  Utsi  Rd.. 

600  South  Second ... 
Highway  95 _. 

3150HcrtonRd 


Along  Utah  Laka... 
729  Arapeen  Dr  ...„., 

BIdg  166— Vint  HiH 
Farm  Station. 


RFD1  80x1228. 


State  Rta  645- 


1801  FainriewAveE- 
7600  Sandpoint  Way.. 
T19NR2ES8.17„ 


BouldarCity — 
LJrxx>ln  County- 

Reno 


Henderson - 

OtsvOe — 

Buffak) 

PIketon _ 

El  Reno — 


Mt  Union— 


Bruceton 

Philadelphia.. 
Rio  Piedras.- 
Cranston...... 

Ctwleston .... 

Eagle  Butte... 

Vankion 

Tullahoma 


McAUen.. 


Ft  Worth 

Near  Lata 

Salt  Lake  Oly.. 

Warranlon 


CapeCharlM. 


PelerstMirg- 
SeaWa 


SetttUa- 


Tacoma.. 


MT 
NC 
NM 
NM 
NV 
NV 
NV 
NV 
NV 

NV 

NV 

NV 

NV 

NY 

NY 

OH 
OK 

PA 

PA 

PA 

PR 

Rl 

SC 

SO 

SO 

TN 

TX 
TX 

TX 

UT 

UT 

VA 
VA 

VA 

WA 
WA 
WA 


26144 
88124 
87544 
89502 
89015 
89005 


Veterans  Administration.. 

Air  Force 

EneiBif 

Air  Foica 

Enerar 

Energy 

Interior 


89005 


89520 
89015 
10963 
14215 

73036 

17066 

15236 
19113 
00928 
02910 
29401 
57625 
57078 
37388 

78501 
78602 

76119 

84108 
22186 

23310 

23804 
96102 
86115 
98493 


Interior- 


Justice—. 

Veterans  Administration. 

Energy 

Justice.——-—..-..—.. 

Commerce 

Interior ; „ 

Interior 

Veterans  Administration. 

Army 

Postal  Service 

Interior 

Justice —....— -. 

Energy 

Army __ 

Justtca ..- - 

Justica — . — . — . 


Interior.. 
EPA 

Interior.. 


Comiairoa- 


Conwiarca- 


Veterane  Administration. 


103c 
3010 
3016 
103> 
3010 
3010 
3010 
3016 
3016 

103c 

3016 

3010 

3010 

3010 

3010 

103a 
3016 

3016 

3016 

3016  103c 

3010 

3010 

3010 

3010 

3010 

3010 

3016  103c 
3016 

3010 

3016 
3016 

3010  3016 

.  3010 

3010 

3010  3016 
3010  3016 
30t0 
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ZpCode 


28144 
88124 
87544 
89502 
89015 
89005 


89005 


89520 
89015 
10963 
14215 

73036 

17066 

15236 
19113 
00928 
02910 
29401 
57625 
57078 
37388 

78501 
78602 

76119 


84108 
22186 

23310 

23804 
98102 
88115 


Agsncy 


Vaterans  Administraiion. 

Air  Fore* 

Enwgy 

Air  Foio« 


Enerjnr- 
Interior..- 


Interior- 


Intenor- 


Justice- 


Veterans  Administration. 

Energy 

Justice 


Commerce 

Interior ; 

Interior 

Veterans  Administration.. 

Army 

Postal  Service 

Interior 

Justice _._..._._..— 

Energy 

Army „_ _ , 

Jusboe — — ...- 


Justice.. 


Interior.. 
EPA 

Interior.. 

Justice.. 


Reporlirtg 
mechanism 


Commerce. 


Commerce.. 


98493    Veterans  Administration. 


103c 
3010 
3016 
t03B 
3010 
3010 
3010 
3016 
3016 

103c 

3016 

3010 

3010 

3010 

3010 

103a 
3016 

3016 

3016 

3016  103c 

3010 

3010 

3010 

3010 

3010 

3010 

3016  103c 
3016 


3010 

3016 
3016 

3010  3016 


3010 

3010 

3010  3016 
3010  30t« 
3010 


Correction 
code 
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Facility  name 

Facility  address 

City 

State 

Zip  Code 

Agency 

Reportir>g 
mechannm 

Correction 
code 

Unicor  Federal  Prison 

0«  Elk  Ave 

Oxford ...— — . 

Sheridan. 

WY 
WY 

53952 
82009 

82801 

Justice _ 

OA. 

Veterans  Administration... 

3010 
3016 

103c 

t 

InAjstries  Inc. 
High  Plains  Grassland 

Research  Station 

(HPGRS). 
VA  IMedicai  Ctr 

8408  Hildreth „ 

None  Per  VAM.C _. 

6 
1 

(FR  Doc.  91-27122  Filed  12-11-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  35  and  52 
(FAR  Cm—  91-56] 

Federal  Acquisition  Regulation; 
Research  and  Development 
Contracting 

AQENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:'  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  (CAA)  and  the  Defense 
Acquisition  Regulations  (DAR)  Councils 
are  considering  major  revisions  to  FAR 
part  35  resulting  from  recommendations 
made  by  the  Defense  Management 
Review  Regulatory  Relief  Task  Force. 
The  proposed  additions  are  a  result  of 
language  being  deleted  from  the  Defense 
FAR  Supplement  for  more  appropriate 
insertion  in  the  FAR  since  it  is 
applicable  to  all  Federal  buying 
activities. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  10, 
1992,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW.. 
room  4041,  Washington,  DC  20405. 
Please  cite  FAR  case  91-56  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-56. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Because  several  changes  were  being 
considered  for  FAR  Part  35  as  a  result  of 
the  Defense  Management  Review,  the 
CAAC  and  DARC  considered  rewriting 
the  entire  FAR  part  35.  The  proposed 
rule  is  a  result  of  a  review  of  the  entire 
FAR  part  35  by  both  Councils.  FAR 
35.003  is  revised  to  state  the  contractor's 
contribution  to  the  cost  of  performing 
the  research  should  be  considered  when 
determining  the  agreed  upon  portion  of 
costs  to  be  reimbursed  unless  it  is 


concluded  that  cost  sharing  would  not 
be  appropriate  under  certain 
circumstances.  Section  35.007  is  revised 
to  state  that  work  details,  provided  to 
prospective  offerors  through  preproposal 
conferences  or  draft  solicitations,  may 
include  the  Government  estimate  of  the 
man-year  effort  under  a  research 
contract  Section  35.006  is  revised  to 
correct  a  FAR  reference  "44.204(c)"  to 
read  "44.204(b) "  and  to  clarify  the 
requirements  of  FAR  52.244-2  for 
contractors  to  obtain  advance 
notification  and/or  consent  rather  than 
prior  approval,  for  the  placement  of  a 
substantial  cost-reimbursement 
subcontract  that  has  experimental, 
developmental,  or  research  work  as  one 
of  its  purposes.  Section  35.010  is  revised 
by  deleting  guidance  on  submitting 
scientiHc  or  technical  reports  and 
prescribing  a  clause  for  that  purpose. 
Section  35.018  is  added  to  prescribe  six 
new  clauses. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  part  35 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq.. 
because  several  new  reporting  and 
recordkeeping  burdens  are  imposed  on 
research  contractors.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  is  summarized  as 
follows: 

The  proposed  rule  is  the  effort  of  both 
the  Civilian  Agency  Acquisition  and 
Defense  Acquisition  Regulations 
Councils  to  rewrite  part  35  with 
application  to  research  and 
development  contracting.  The  proposed 
rule  applies  to  both  large  and  small 
businesses;  exact  numbers  are 
imknown.  There  are  no  relevant  Federal 
rules  that  conflict  with,  duplicate,  or 
overlap  this  rule.  Burdens  regarding 
Frequency  Authorization, 
Acknowledgement  and  Support  of 
Disclaimer,  and  Program  Reports  are 
discussed.  A  copy  of  the  Initial 
Regulatory  Flexibihty  Analysis  (IRFA) 
has  been  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 
(FAR  Case  91-56)  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  contains  information 


collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  research  and  development 
contracting  is  being  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

List  of  Subjects  in  48  CFR  Parts  35  and 
52 

Government  procurement 

Dated:  December  d,  1991. 
Albert  A.  VicchioUa. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  35  and  52  be  amended  as  set  forth 
below: 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1.  The  authority  citation  for  48  CFR 
parts  35  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  35.003  is  amended  by 
adding  paragraphs  {b)(l)  through  (b)(4) 
to  read  as  follows: 

35.003    Policy. 

•         *         •         •         • 

(b)    •  •  * 

(1)  Cost  sharing  policies  (which  are 
not  otherwise  required  by  law)  imder 
Government  contracts  shall  be  in 
accordance  with  sections  16.303, 
42.707(a),  and  agency  procedures. 

(2)  Contractor  contribution  to  the  cost 
of  performing  research  shall  be  used  if 
required  by  law  and  should  be 
considered  unless  it  is  concluded  that 
cost  sharing  would  not  be  appropriate 
for  one  of  the  following  reasons: 

(i)  The  particular  research  objective  or 
scope  of  effort  for  the  contract  is 
specified  by  the  Government  rather  than 
proposed  by  the  contractor. 

(ii)  The  contractor  is  an  educational 
institution  or  nonprofit  organization. 

(3)  The  amount  of  cost  participation 
by  contractors  should  depend  to  a  large 
extent  on  whether  the  research  effort  or 
results  are  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  position,  and  the  value  of 
such  enhancement  to  the  contractor. 

(4)  A  contribution  to  either  direct  or 
indirect  costs  may  constitute  cost 
participation  if  such  costs  would 
otherwise  be  allowable,  and  the  costs 
are  not  charged  to  the  Government 
under  any  other  contract  or  grant 
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collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  research  and  development 
contracting  is  being  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

List  of  Subjects  in  48  CFR  Parts  35  and 
S2 

Government  procurement 

Dated  December  6. 1991. 
Albert  A  VicchioUa. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  35  and  52  be  amended  as  set  forth 
below: 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1.  The  authority  citation  for  48  CFR 
parts  35  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  35.003  is  amended  by 
adding  paragraphs  {b)(l)  through  (b)(4) 
to  read  as  follows: 

35.003    Policy. 

•        •        •        •        • 

(b)    *  •  * 

(1)  Cost  sharing  policies  (which  are 
not  otherwise  required  by  law)  under 
Government  contracts  shall  be  in 
accoruance  with  sections  16.303, 
42.707(a),  and  agency  procedures. 

(2)  Contractor  contribution  to  the  cost 
of  performing  research  shall  be  used  if 
required  by  law  and  should  be 
considered  unless  it  is  concluded  that 
cost  sharing  would  not  be  appropriate 
for  one  of  the  following  reasons: 

(i)  The  particular  research  objective  or 
scope  of  effort  for  the  contract  is 
specified  by  the  Government  rather  than 
proposed  by  the  contractor. 

(ii)  The  contractor  is  an  educational 
institution  or  nonprofit  organization. 

(3)  The  amount  of  cost  participation 
by  contractors  should  depend  to  a  large 
extent  on  whether  the  research  effort  or 
results  are  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  position,  and  the  value  of 
such  enhancement  to  the  contractor. 

(4)  A  contribution  to  either  direct  or 
indirect  costs  may  constitute  cost 
participation  if  such  costs  would 
otherwise  be  allowable,  and  the  costs 
are  not  charged  to  the  Government 
imder  any  other  contract  or  grant 


1 3.  Section  35.007  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

850)07    SoHcitatlona. 
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(g)  The  contracting  ofTicer  should 
consider  providing  prospective  offerors 
an  opportunity  to  comment  on  the 
requirements,  the  contract  schedule,  and 
any  related  specifications  if  the  effort  is 
complex.  This  may  be  done  through  a 
preproposal  conference  (see  15.409]  or 
draft  solicitation  (see  5.205(c]).  The 
Government's  estimate  of  the  man  years 
required  to  perform  the  project  may  be 
provided  in  the  solicitation  or  during  the 
)reproposal  conference. 
*        *        •        • 

4.  Section  35.009  is  amended  by 
revising  the  fourth  sentence  and  adding 
a  fifth  sentence  to  the  existing 
paragraph  to  read  as  follows: 

35.009  Subcontracting  rascarch  and 
devetopment  aff  ort 

*  *  *  The  clause  at  52.244-2. 
Subcontracts  (Cost-Reimbursement  and 
Letter  Contracts),  prescribed  for  cost- 
reimbursement  contracts  at  44.204(b), 
requires  the  contractor  to  notify  the 
contracting  officer  reasonably  in 
advance  of  entering  into  certain 
subcontracts  and  to  obtain  the 
contracting  officer's  written  consent 
before  placing  certain  subcontracts  that 
require  advance  notification.  However, 
the  contracting  officer  may  ratify,  in 
writing,  any  subcontract  requiring 
consent 

5.  Section  35.010  is  revised  to  read  as 
follows: 

35.010  SdentHIc  and  technical  report*. 

1 1  (a)  The  clause  at  52.235-4,  Scientific 
or  Technical  Report  Requirements, 
discussed  at  35.018(c}(ii)  requires 
contractors  to  furnish  scientiBc  and 
technical  reports,  as  a  record  of  the 
work  accomplished  under  the  contract. 
Contracting  officers  shall  include  in  the 
contract  the  requirements  for  the  report 
content.  Content  should  be  consistent 
with  the  objectives  of  the  effort 
involved. 

(b)  Agencies  should  generally  make 
R&D  contract  results  available  to  other 
Government  activities  and  the  private 
sector  (see  35.018(c)(ii)).  Contracting 
officers  shall  follow  agency  regulations 
regarding  such  matters  as  national 
security,  protection  of  data,  and  new- 
technology  dissemination  policy. 

6.  Section  35.018  is  added  to  read  as 
follows: 

35.018    Contract  dauaas. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 


clause  at  52.235-1,  Animal  Welfare,  in 
solicitations  and  contracts  involving 
research  on  live  vertebrate  animals. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.235-2,  Frequency 
Authorization,  in  solicitations  and 
contracts  requiring  the  development 
production,  construction,  testing,  or 
operation  of  a  device  for  which  a  radio 
frequency  authorization  is  required. 

(c)  The  contracting  officer  shall  insert 
clauses  substantially  the  same  as  the 
following  in  solicitations  and  contracts 
for  research  or  development 

(1)  The  clause  at  52.235-3, 
Acknowledgement  of  Support  and 
Disclaimer 

(2)  The  clause  at  52.235-4,  Progress 
Reports;  and 

(3)  The  clause  at  52.235-5,  Final 
Scientific  or  Technical  Report 
Requirements; 

(d)  The  contracting  officer  shall  insert 
the  clause  at  52.235-6,  Dissemination  of 
Project  Results,  in  solicitations  and 
contracts  for  research  or  development 
when  it  is  anticipated.  Award  will  be  to 
an  educational  institution  or  nonprofit 
organization  whose  primary  purpose  is 
the  conduct  of  scientiBc  research. 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

^     7.  Sections  52.235-xx  through  52.235- 
XX  are  added  to  read  as  follows: 

52.235-xx    Animal  Walfara. 

As  prescribed  in  35.018(a),  the 
contracting  officer  shall  insert  a  clause 
substantially  the  same  as  the  following: 

Animal  Welfare  (XXX 1992) 

(a)  The  Contractor  shall  register  its 
research  facility  with  the  Secretary  of 
Agriculture  in  accordance  with  7  U.S.C. 
2316,  9  CFR  subpart  C,  and  Section  2.30 
and  furnish  evidence  of  such  registration 
to  the  Contracting  Officer  prior  to 
beginning  work  under  this  contract 

(b)  The  Contractor  shall  acquire 
animals  only  from  a  dealer  licensed  by 
the  Secretary  of  Agriculture  under  7 
U.S.C.  2133  and  9  CFR  subpart  A 
sections  2.1  through  2.11  or  from  a 
source  that  is  exempt  from  licensing 
imder  those  sections. 

(c)  The  Contractor  agrees  that  the 
care  and  use  of  animals  will  conform 
with  the  pertinent  laws  of  the  United 
States  and  regulations  of  the 
Department  of  Agriculture  (see  7  U.S.C. 
2131  et  seq.  and  9  CFR  subchapter  A, 
parts  1  through  4. 

(d)  The  Contractor  may  request 
registration  of  its  facility  and  a  current 
listing  of  licensed  dealers  from  the 
Regional  Office  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 


USDA,  for  the  region  in  which  its 
research  facility  is  located.  The  location 
of  the  appropriate  APHIS  Regional 
Office,  as  well  as  information 
concerning  this  program  may  be 
obtained  by  contracting  the  Senior  Staff 
Officer,  Animal  Care  Staff,  USDA/PHIS, 
Federal  Center  Building,  Hyattsville.  MD 
20782. 

(e)  This  clause,  including  this 
paragraph  (e),  shall  be  included  in  all 
subcontracts  involving  research  on  live 
vertebrate  animals. 
(End  of  clause) 

52.235-n       Fraquancy  Auttwrtzation. 

As  prescribed  in  35.018(b),  insert  the 
following  clause: 

Frequency  Authorization  (XXX  1992) 

(a)  The  Contractor  shall  obtain 
authorization  for  radio  frequencies 
required  in  support  of  this  contract 

(b)  The  Contractor  shall  provide  the 
technical  operation  characteristics  of 
the  proposed  electromagnetic  radiating 
device  to  the  Contracting  Officer  during 
the  initial  planning,  experimental,  or 
developmental  phase  of  contract 
performance  for  any  experimental 
developmental,  or  operational 
equipment  for  which  the  appropriate 
frequency  allocation  has  not  been  made. 

(c)  The  Contracting  Officer  shall 
furnish  the  procedures  for  obtaining 
radio  frequency  authorization. 

(d)  This  clause,  including  this 
paragraph  (d).  shall  be  included  in  all 
subcontracts  requiring  the  development 
production,  construction,  testing,  or 
operation  of  a  device  for  which  a  radio 
frequency  authorization  is  required. 
(End  of  clause) 

Alternate  I  (XXX 1992).  Substitute  the 
following  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause  if  the  contract  is 
awarded  by  the  Department  of  Defense, 
or  if  agency  procedures  authorize  use  of 
DD  Form  1494,  Application  for 
Frequency  Application: 

(c)  The  Contractor  shall  use  DD  Form 
1494,  Application  for  Frequency 
Apphcation,  to  obtain  radio  frequency 
authorization. 

52.735-xx       Acknowtadgamant  of 
Support  and  Dtodalmar. 

As  prescribed  in  35.018(c)(i),  insert  the 
following  clause: 

Acknowledgement  of  Support  and 
Disclaimer  (XXX  1990) 

(a)  If  not  required  pursuant  to  the 
Rights  in  Data-General  clause,  an 
acknowledgement  of  the  contracting 
agency's  support  must  appear  in  the 
publication  of  any  material,  whether 
copyrighted  or  not  based  on  or 
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developed  under  this  project,  in  the 
following  terms: 

This  material  is  based  upon  work  supported 
by  tiie  (name  of  contracting  agencyliesj) 
under  Contract  No.  (Contractor  should  enter 
the  contracting  agency(ie8)  contract 
numberfs)). 

(b)  All  materials,  except  scientific 
articles  or  papers  published  in  scientiflc 
journals,  must  also  contain  the  following 
disclaimer. 

Any  opinions,  findings  and  conclusions  or 
recommendations  expressed  in  this 
publication  are  those  of  the  authorfs)  and  do 
not  necessarily  reflect  the  views  of  the  (name 
of  the  contracting  agency(ie*)). 
(End  of  clause) 

52.23S-XX       Proy—rteportfc 

As  prescribed  in  35.018(c)(ii),  insert 
the  following  clause: 

Progress  Reports  (XXX 1992) 

(a)  Progress  reports  shall  include — 

(1)  A  summary  of  overall  progress, 
including  results  obtained  to  date  and 
their  relationship  to  the  general  goals  of 
the  contract: 

(2)  An  indication  of  any  current 
problems  or  favorable  or  unusual 
developments: 

(3)  A  summary  of  work  to  be 
performed  during  the  succeeding 
reporting  period;  and 

(4)  Other  information  pertinent  to  the 
type  of  project  being  supported. 

(b)  Frequency  of  progress  reports:  The 
Contractor  shall,  within  30  days  after 
the  end  of  each  twelve-month  period  of 
performance,  submit  an  original  and  two 
copies  of  an  annual  comprdiensive 


report  to  coincide  with  each  year  of 
performance.  The  f?nal  report  shall  be 
accepted  in  lieu  of  the  annual  report 
during  the  final  year  of  performance  of 
this  contract. 
(End  of  clause) 

52.235-xx    RMlSclWTtHlcorTwhnicai 
ftopoft  R<9U^^*^*^^ 

As  prescribed  in  35.018(c)(iii),  insert 
the  following  clause: 

Final  Scientific  or  Technical  Report 
Requirements  (XXX  1992) 

(a)  The  Contractor  shall  prepare  and 
submit  to  the  Contracting  Officer  an 
original  and  two  copies  of  the  final 
scientific  or  technical  report  no  later 
than  the  expiration  date  of  the  contract 

(b)  The  final  scientific  or  technical 
report  shall  cover  the  entire  period  of 
performance.  The  contents  of  the  final 
scientific  or  technical  report  shall  be  as 
specified  elsewhere  in  this  contract 

(c)  If  this  is  a  Department  of  Defense 
(DOD)  contract,  the  Contractor  shall 
submit  two  copies  of  the  approved 
scientific  or  technical  report  to  the 
Defense  Technical  Information  Center 
(DTIC),  ATTN:  DTIC-FDAC.  Cameron 
Station.  Alexandria,  VA  22304-6145. 
OTIC  provides  a  central  service  for  the 
interchange  of  scientific  and  technical 
information  of  value  to  the  DOD  and  its 
contractors.  Each  copy  should  contain  a 
completed  SF  298,  Report 
Documentation  Page.  Information  on  the 
SF  296  can  be  obtained  firom  the  Defense 
Technical  Informatioo  Center,  ATTN: 
DTIC-HOa  Cameron  Station. 
Alexandria,  VA  22304-6145.  If  the  SF 
298  is  not  available,  the  bibliographic 


information  can  be  supplied  on  a 
separate  piece  of  paper.  For  submission 
of  reports  in  other  than  paper  copy. 
contact  the  Defense  Technical 
Information  Center.  ATTN:  DTIC- 
FDAC,  Cameron  Station.  Alexandria. 
VA  22304-6145. 

(d)  If  this  is  a  non-DOD  contract  the 
Contractor  should  submit  eleven  copies 
of  the  approved  technical  report  to  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield.  VA  22061. 
(End  of  clause) 


S2^3S-xx 
Results. 


Dissemination  of  Proiect 


As  prescribed  in  35.018(d).  insert  the 
following  clause: 

Dissemination  of  Project  Results  (XXX 
1992) 

(a)  The  Contractor  is  expected  to 
publish  or  otherwise  make  publicly 
available  the  results  of  the  work  under 
this  contract  unless  specifically 
prohibited  by  this  contract 

(b)  At  such  time  as  any  article 
resulting  from  work  imder  this  contract 
is  published  in  a  scientific,  technical  or 
professional  journal  or  publication,  two 
reprints  of  the  publication  should  be 
sent  to  the  Contracting  Officer's 
Technical  Representative,  cleariy 
labeled  with  the  contract  number  and 
other  appropriate  identifying 
information. 

(End  of  clause) 

[FH  Doa  91-29698  FUed  U-U-Ol:  &-45  am] 
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information  can  be  supplied  on  a 
separate  piece  of  paper.  For  submission 
of  reports  in  other  than  paper  copy, 
contact  the  Defense  Technical 
Information  Center.  ATTN:  DTIC- 
FDAC,  Cameron  Station,  Alexandria. 
VA  22304-6145. 

(d)  If  this  is  a  non-DOD  contract  the 
Contractor  should  submit  eleven  copies 
of  the  approved  technical  report  to  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22061. 
(End  of  clause) 


S2^3S-xx 
RMUlt*. 


DitMmlnation  of  Project 


As  prescribed  in  35i)18(d).  insert  the 
following  clause: 

Dissemination  of  Project  Results  {XXX 
1992) 

(a)  The  Contractor  is  expected  to 
publish  or  otherwise  make  publicly 
available  the  results  of  the  work  under 
this  contract  unless  specifically 
prohibited  by  this  contract 

(b)  At  such  time  as  any  article 
resulting  from  work  imder  this  contract 
is  published  in  a  scientific,  technical  or 
professional  journal  or  publication,  two 
reprints  of  the  publication  should  be 
sent  to  the  Contracting  Officer's 
Technical  Representative,  cleariy 
labeled  with  the  contract  number  and 
other  appropriate  identifying 
information. 

(End  of  clause) 

[FR  Doc.  91-29698  FUed  12-11-91:  &-4S  am] 
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Cooperative  Demonstration  Program 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Cooperative  Demonstration  Program 
(School-to-Work) 

agency:  Department  of  Education. 
action:  Notice  of  proposed  priority, 
required  activities,  selection  criteria, 
and  other  requirements  for  grants  to  be 
made  in  fiscal  year  1992. ___^ 

SUMMARY:  The  Secretary  proposes  to 
establish  a  priority  for  a  grant 
competition  for  awards  to  be  made 
during  fiscal  year  (FY)  1992  using  a 
portion  of  the  funds  appropriated  in  FY 
1991  under  the  Cooperative 
Demonstration  Program,  which  is 
authorized  by  section  420A  of  the  Carl 
D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  (Perkins  Act). 
Under  the  proposed  absolute  priority, 
funds  for  the  competition  would  be 
reserved  for  applications  proposing  to 
demonstrate  examples  of  successful 
cooperation  between  the  private  sector 
and  public  agencies  in  vocational 
education  to  assist  vocational  education 
students  in  attaining  the  advanced  level 
of  skills  needed  to  make  the  transition 
from  schools  to  productive  employment. 
The  Secretary  also  proposes  to  impose 
requirements  on  projects  funded  under 
this  competition  and  proposes  to  use 
new  selection  criteria  in  evaluating 
applications  submitted  for  this 
competition. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1992. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Robert  L.  Miller.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4512.  Switzer 
Building.  Washington,  DC  20202-7242. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Miller.  Telephone  (202)  732- 
2428.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Cooperative  Demonstration  Program 
provides  financial  assistance  for,  among 
other  things,  projects  that  demonstrate 
examples  of  successful  cooperation 
between  the  private  sector  and  public 
agencies  in  vocational  education.  These 
projects  also  must  demonstrate  ways  in 
which  vocational  education  and  the 
private  sector  of  the  economy  can  work 
together  effectively  to  assist  vocational 
education  students  to  attain  the 
advanced  level  of  skills  needed  to  make 


the  transition  from  school  to  productive 
employment.  This  program  activity  is 
authorized  by  section  420A(a)(2)  of  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act,  as  added  by 
Public  Law  No.  101-392. 104  Stat.  753 
(1990). 

The  Secretary  wishes  to  highlight  for 
potential  applicants  that  this  program 
can  help  further  the  purposes  of 
AMERICA 2000.  the  Presidents 
education  strategy  to  help  America 
move  itself  toward  the  National 
Education  Goals.  Specifically,  the 
program  can  contribute  to  the 
President's  objective — as  stated  in 
Track  III  of  the  AMERICA  2000  strategy 
('Transforming  America  into  'A  Nation 
of  Students'  ") — of  reviewing  current 
Federal  job  training  efforts  and 
identifying  successful  ways  of 
motivating  and  enabling  individuals  to 
receive  the  comprehensive  services, 
education,  and  skills  necessary  to 
achieve  economic  independence.  The 
"school-to-work"  priority  also  directly 
supports  National  Education  Goal  5— 
ensuring  that  every  adult  American  will 
be  literate  and  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Improving  the  quality  of  entry-level 
workers  is  a  critical  element  in 
improving  the  overall  quality  of  the 
national  work  force  if  American 
businesses  are  going  to  compete 
effectively  in  the  world  market  place. 
Each  year,  almost  half  the  students  who 
leave  high  school  enter  the  labor  market 
directly.  Many  lack  the  academic  and 
vocational  skills  needed  to  enter  the 
work  force.  This  lack  of  adequate 
preparation  on  the  part  of  many 
American  young  people  who  are  making 
the  transition  from  school  to  work  is  a 
national  concern.  Compared  to  other 
countries,  the  United  States  devotes 
little  attention  to  assisting  youth  in 
making  the  transition  from  school  to 
work. 

The  Departments  of  Labor  and 
Education  have  been  exploring  ways  to 
facilitate  this  transition,  and  recently  the 
Secretaries  of  Education  and  Labor  co- 
sponsored  a  national  conference,  "The 
Quality  Connection:  Linking  Education 
and  Work."  The  conference  identified 
four  principles  that  should  form  the 
foundation  for  an  American  approach  to 
strengthening  the  school-to-work 
connection — 

(1)  Stay-in-school-  School-to-work 
programs  should  motivate  youth  to  stay 
in  school  and  become  productive 
citizens. 


(2)  High  Standards:  School-to-work 
programs  must  enable  youth  to  attain 
high  academic  achievement  levels. 

(3)  Linking  Work  and  Learning;. 
Scliool-to-work  programs  should  link 
classroom  curriculum  to  work-site 
experience  and  learning. 

(4)  Employment  and  Careers:  School- 
to-work  programs  should  lead  to  initial 
employment  and  a  significant  chance  for 
continued  employment  and  education 
growth. 

The  national  conference  developed 
five  key  school-to-work  strategies 
necessary  to  strengthen  the  educational 
delivery  system  and  provide  it  with  the 
flexibility  needed  to  train  students  to 
participate  effectively  in  the  work  force: 

(1)  Strengthening  the  involvement  of 
the  private  sector 

(2)  Ensuring  work-bound  youth  a 
range  of  choices  in  their  career 
development: 

(3)  Establishing  relevancy  of  work- 
connected  learning  to  the  educational 
setting: 

(4)  Agreeing  on  key  characteristics  of 
a  model  school-to-work  transition 
program;  and 

(5)  Establishing  a  system  of 
accountability  as  part  of  the  school-to- 
work  transition  efforts. 

These  strategies  guide  both  the 
Department  of  Education's  and  the 
Department  of  Labor's  efforts  to  improve 
the  school-to-work  transition,  although 
the  Departments  are  emphasizing 
somewhat  different  approaches.  The 
Department  of  Labor  is  focusing  its 
efforts  on  developing  new  program 
models  that  use  work-based  learning 
concepts  as  a  central  feature.  It  has 
funded  demonstration  and  research 
efforts  testing  various  approaches  for 
integrating  school-based  learning  and 
work-based  learning. 

The  Department  of  Education 
proposes  to  focus  on  projects  that  will 
demonstrate  proven  elements  of  school- 
to-work  transition  efforts  in  a 
comprehensive  system.  These 
demonstration  projects  will  provide 
evidence  of  the  effectiveness  of  existing 
programs  that  can  be  summarized  and 
submitted  for  review  by  the  Department 
of  Education's  Program  Effectiveness 
PaneL  The  two  Departments  believe  that 
their  efforts  are  complementary  and  will 
continue  to  coordinate  their  activities 
closely. 

In  addition,  to  maximize  the  benefits 
of  these  Federal  demonstration  dollars, 
the  Secretary  proposes  to  require  that  no 
Federal  funds  under  this  program  be 
used  to  purdhase  or  lease  equipment. 
However,  non-Federal  funds  used  to 
acquire  any  necessary  equipment  can  be 


day.  December  12.  1991  /  Notices 


to  productive 
I  activity  U 
V(a)(2)  of  the 
1  and  Applied 
[,  as  added  by 
M  Stat.  753 

>  highlight  for 
[lis  program 
ses  of 
lent's 
America 
tional 
illy,  the 
the 

stated  in 
,  2000  strategy 
nto  'A  Nation 
ing  current 
B  and 
{»  of 

idividuals  to 
e  services, 
ssary  to 
idence.  The 
also  directly 
ion  Goal  5 — 
American  will 
e  knowledge 
mpete  in  a 
:ise  the  rights 
izenship. 
f  entry-level 
ent  in 
lity  of  the 
lerican 
jmpete 
larket  place. 
i  students  who 
le  labor  market 
:ademic  and 
:o  enter  the 
dequate 
Fmany 

vho  are  making 
1  to  work  is  a 
red  to  other 
tes  devotes 
g  youth  in 
m  school  to 

bor  and 
iloring  ways  to 
and  recently  the 
and  Labor  co- 
iference,  "The 
:ing  Education 
ice  identified 
Id  form  the 
:an  approach  to 
-to-work 

ool-to-work 
te  youth  to  stay 
oductive 


(2)  High  Standards:  School-to-work 
programs  must  enable  youth  to  attain 
high  academic  achievement  levels. 

(3)  Unking  Work  and  Learning: 
Sdiool-to-work  programs  should  link 
classroom  curriculum  to  work-site 
experience  and  learning. 

(4)  Employment  and  Careers:  School- 
to-work  programs  should  lead  to  initial 
employment  and  a  significant  chance  for 
continued  employment  and  education 
growth. 

The  national  conference  developed 
five  key  school-to-work  strategies 
necessary  to  strengthen  the  educational 
delivery  system  and  provide  it  with  the 
flexibility  needed  to  train  students  to 
participate  effectively  in  the  work  force: 

(1)  Strengthening  the  involvement  of 
the  private  sector 

(2)  Ensuring  work-bound  youth  a 
range  of  choices  in  their  career 
development: 

(3)  Establishing  relevancy  of  work- 
connected  learning  to  the  educational 
setting: 

(4)  Agreeing  on  key  characteristics  of 
a  model  school-to-work  transition 
program;  and 

(5)  Establishing  a  system  of 
accountability  as  part  of  the  school-to- 
work  transition  efforts. 

These  strategies  guide  both  the 
Department  of  Education's  and  the 
Department  of  Labor's  efforts  to  improve 
the  school-to-work  transition,  although 
the  Departments  are  emphasizing 
somewhat  different  approaches.  The 
Department  of  Labor  is  focusing  its 
efforts  on  developing  new  program 
models  that  use  work-based  learning 
concepts  as  a  central  feature.  It  has 
funded  demonstration  and  research 
efforts  testing  various  approaches  for 
integrating  school-based  learning  and 
work-based  learning. 

The  Department  of  Education 
proposes  to  focus  on  projects  that  will 
demonstrate  proven  elements  of  school- 
to-work  transition  efforts  in  a 
comprehensive  system.  These 
demonstration  projects  will  provide 
evidence  of  the  effectiveness  of  existing 
programs  that  can  be  summarized  and 
submitted  for  review  by  the  Department 
of  Education's  Program  Effectiveness 
Panel.  The  two  Departments  believe  that 
their  efforts  are  complementary  and  will 
continue  to  coordinate  their  activities 
closely. 

In  addition,  to  maximize  the  benefits 
of  these  Federal  demonstration  dollars, 
the  Secretary  proposes  to  require  that  no 
Federal  funds  under  this  program  be 
used  to  purchase  or  lease  equipment. 
However.  non-Federal  funds  used  to 
acquire  any  necessary  equipment  can  be 
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counted  toward  meeting  the  cost-sharing 
requirement  for  this  program. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department- 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements,  nor  does  it  limit  the 
Secretary  to  funding  only  this  priority. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  application*.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Registor  concwrrent 
with,  or  following  pul)lication  of.  the  notice  of 
final  priority. 

Priority 

Under  34  CFR  75.105[c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  projects  that  involve  cooperation 
between  vocational  education  and  the 
private  sector  to  help  vocational 
education  students  attain  the  advanced 
level  of  skills  they  need  to  make  the 
transition  from  school  to  productive 
employment  by  combining  proven 
strategies  into  a  single  comprehensive 
system  that  can  t>e  demonstrated  for  the 
benefit  of  other  localities.  For  the 
purposes  of  this  competition.  Federal 
funds  for  the  three  years  should  be  used 
for  evaluating,  improving, 
demonstrating,  and  preparing  for  the 
submission  of  project  results  to  the 
Program  Effectiveness  Panel.  Federal 
funds  may  not  be  used  for  ongoing 
program  operation  costs. 

Required  Activities 

(a)  The  Secretary  further  proposes  to 
require  that  any  project  funded  under 
this  competition  must  include — 

(1)  An  existing  and  successful  school- 
to-work  vocational  education  program 
conducted  by  the  grantee  involving 
strategies  that  have  been  demonstrated 
as  outstanding  as  recognized  by 
vocational  education  entities  such  as: 
State  and  local  agencies,  postsecoodary 
educational  institutions,  institutes  of 
higher  education,  and  other  public  or 
private  agencies,  organizations,  and 
institutions; 

(2)  Strategies  that  will  bridge  the 
school-to-work  gap  between  what 
students  are  tai^t  in  school  and  what 
is  needed  on  the  job; 


(3)  Strong  involvement  of  guidance 
counselors,  local  social  service  agencies, 
private  sector  agencies,  organizations, 
and  institutions,  teachers,  students,  and 
parents; 

(4)  Actii-e  participation  of  employers 
planning  the  program  and  setting 
standards  for  performance; 

(5)  Student  recruitment  and 
assessment  strategies; 

(6)  Curricula  that  integrate  academic 
content  with  occupational  competencies 
and  that  provide  a  coherent  sequence  of 
courses  leading  to  certification  of 
workplace  skills  that  are  recognized  as 
necessary  by  employers; 

(7)  On-the-job  training  conducted  by 
the  private  sector  and  integration  of  this 
training  with  classroom  instruction; 

(8)  Support  services  and  coordination 
of  these  services  to  provide  meaningful 
career  guidance  to  students  in  linking 
classroom  learning  to  workplace  skill 
requirements  and  to  career 
development: 

(9)  Assessment  of  job-readiness  skills 
of  students  that  meet  the  requirements 
expressed  by  the  private  sector,  and 

(10)  Job  placement  and  follow-up 
services. 

(bj  The  Secretary  further  proposes  to 
require  that  projects  not  expend  Federal 
funds  received  under  this  program  for 
equipment,  as  defmed  in  34  CFR  74.132 
and  34  CFR  90.32. 

(c)  The  SecreUry  also  proposes  to 
impose  the  following  requirements  on 
projects  funded  under  this  competition. 

(1)  The  projecU  funded  under  this 
competition  must — 

(i)  Demonstrate  to  other  localities  the 
strategies  employed  by  the  project: 

(ii)  Disseminate  information  on  the 
extent  to  which  these  strategies  appear 
to  be  successful;  and 

(iii)  Disseminate  their  results  in  a 
manner  designed  to  improve  the  training 
of  teachers,  other  instructional 
personnel,  counselors,  and 
administrators  who  are  needed  to  carry 
out  the  purpose  of  the  Perkins  Act 
(Authority:  20  U.S.C.  2420a(d)). 

(2)  Each  grantee  shall  provide,  and 
budget  for.  an  independent  evaluation  of 
grant  activities.  The  evaluation  must — 
(i)  Be  both  formative  and  summative 
in  nature; 

(ii)  Be  based  on  student  achievement 
completion,  and  placement  rates;  and 

(iii)  Provide  a  basis  for  the 
preparation  of  an  application  to  the 
Department's  Program  Effectiveness 
Panel. 

(Authority:  20  U5.C.  2520a) 
Criteria  for  Evaluating  Apfriicatkns 

For  this  fiscal  year  1992  grant 
competition  under  the  Cooperative 


Demonstration  Program  (School-To- 
Work)  only,  the  Secretary  proposes  to 
use  the  following  selection  criteria  and 
to  assign  points  to  the  selection  criteria 
as  indicated: 

(a)  Program  factors.  (30  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which  the  project  will — 

(1)  Demonstrate  an  existing  and 
successful  school-to-work  vocational 
education  program  conducted  by  the 
applicant; 

(2)  Incorporate  proven  strategies  for 
school-to-work  transition  into  a  single 
comprehensive  system; 

(3)  Reflect  in  its  design  the  use  of 
evaluation  data  on  student  achievement 
and  placement  rates  that  show  a 
successful  transition  of  students  to 
productive  employment; 

(4)  Provide  for  an  effective 
comprehensive  school-to-work  system 
that  includes — 

(i)  Strong  involvement  of  local  social 
service  agencies;  private  sector 
agencies,  organizations,  and  institutions; 
teachers;  guidance  counselors;  students: 
and  parentr. 

(ii)  Active  participation  of  employers 
in  program  planning  and  setting 
standards  for  performance: 

(iii)  Student  recruitment  and 
assessment  strategies; 

(iv)  Curricula  that  integrate  academic 
content  with  occupational  competencies 
and  that  provide  a  coherent  sequence  of 
courses  leading  to  certification  of 
workplace  skills  that  are  recognized  as 
necessary  by  employers; 

(v)  On-the-job  training  conducted  by 
the  private  sector  and  integration  of  this 
training  with  classroom  instruction; 

(vi)  Support  services  and  coordination 
of  these  services  to  provide  meaningful 
career  guidance  to  students  in  linking 
classroom  learning  to  workplace  skill 
requirements  and  to  career 
development; 

(vii)  Assessment  of  readiness  skill  of 
students  that  meet  the  requirements 
expressed  by  the  private  sector  and 
(viii)  Job  placement  and  follow-up 
services. 

(b)  Phn  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  plan  of 
operation  for  the  project  Including 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 
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(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender  age,  or  disability. 

(c)  Evaluation  plan.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
assess  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5]  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel  as  described  in  CFR  34  parts  786 
and  787. 

(d)  Demonstration  and  dissemination. 
(20  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Identification  of  target  groups  and 
provisions  for  publicizing  the  project  at 
the  local.  State,  and  national  levels  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  preparing 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
inviting  interested  persons  to  observe 
project  activities; 


(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(e)  Key  personnel.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (e)(1)  (i)  and  (ii)  will  commit 
to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
quaUfications  under  paragraphs  (e)(1)  (i) 
and  (ii).  the  Secretary  considers — 

(i)  Experience  and  training  in  project 
management  and  in  fields  related  to  the 
ob^tives  of  the  project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facilities. 

(g)  Adequacy  of  resources  and 
commitment  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  The 
Secretary  considers  the  extent  to  which 
the— 

(i)  Facilities  that  the  applicant  plans 
to  use  are  adequate;  and 

(iii)  Equipment  and  supplies  that  the 
applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 


commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of  the 
private  sector,  and  State  and  local 
educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  ends. 

Paperwork  Reduction  Act  of  1980 

This  priority  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  the  proposed  priority  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)). 

This  priority  would  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  educational  agencies,  local 
educational  agencies,  postsecondary 
educational  institutions,  institutions  of 
higher  education,  and  other  public  or 
private  non-profit  agencies,  institutions, 
or  organizations.  The  Secretary  needs 
and  uses  the  information  to  determine 
whether  proposed  projects  are  likely  to 
meet  identified  national  needs.  The 
annual  public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hrs  per  response  for  80 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
building,  Washington,  DC  20503. 
Attention:  Daniel }.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  of  this  program. 
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commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of  the 
private  sector,  and  State  and  local 
educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  ends. 

Paperwork  Reduction  Act  of  1980 

This  priority  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  the  proposed  priority  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)). 

lliis  priority  would  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  educational  agencies,  local 
educational  agencies,  postsecondary 
educational  institutions,  institutions  of 
higher  education,  and  other  public  or 
private  non-profit  agencies,  institutions, 
or  organizations.  The  Secretary  needs 
and  uses  the  information  to  determine 
whether  proposed  projects  are  likely  to 
meet  identified  national  needs.  The 
annual  public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hrs  per  response  for  60 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
building,  Washington,  DC  20503, 
Attention:  Daniel ).  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notiHcation  of  the  Department's  specific 
plans  and  actions  of  this  program. 


lovitatioo  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  (a)  this  proposed  absolute 
priority  and  required  activities  and  (b) 
these  proposed  selection  criteria. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 


inspection,  during  and  after  the 
comment  period,  in  room  4512  Switzer 
Building,  330  C  Street,  SW..  Washington. 
DC,  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  hohdays. 

Program  Authority:  20  U.S.C.  2420a. 


(Catalog  of  Federal  Domestic  Assistance 
Number  M.199E  Cooperative  Demonstration 
Program) 

Dated:  September  25. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
(FR  Doc.  91-29668  Filed  12-11-91:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Doci(«t  No.  N-91-3307:  Fn-3074-M-011 
RIN  2502-AF45 

Guidelines  for  Determining  Appraisals 
of  Preservation  Value  Under  ttie  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Notice  and  request  for  public 
comment.  

summary:  On  May  2, 1991  the 
Department  published  a  proposed  rule 
entitled  "Payment  of  a  HUD-Insured 
Mortgage  by  an  Owner  of  Low  Income 
Housing."  In  conjunction  with  this 
proposed  rule,  HUD  has  developed 
written  Appraisal  Guidelines  for  the 
determination  of  preservation  values  for 
such  housing.  The  purpose  of  this  Notice 
is  to  afford  opportunity  for  public 
comment  which  HUD  will  take  into 
consideration  in  developing  the  final 
Appraisal  Guidelines. 
DATES:  Comment  due  date:  January  13, 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  and  5:30  p.m.) 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Winiarski.  Chief,  Valuation 
Branch.  Office  of  Insured  Multifamily 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington.  DC  20410. 
Telephone,  voice  (202)  708-0624;  TDD 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Title  VI 

of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  Public  Law 
101-625,  enacted  November  28, 1990, 
contains  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (the  "1990 
Act"). 

The  1990  Act  provides  the  Secretary 
of  HUD  with  permanent  authority  to 
deal  with  HUD-assisted  multifamily 


projects  where  owners  have  the  option 
of  prepaying  their  mortgage  loans.  Its 
basic  objectives  are  to  assure  that  most 
of  the  "prepayment"  inventory  of  HUD- 
assisted  housing  remains  affordable  to 
low  income  households  and  to  provide 
opportunities  for  tenants  to  become 
homeowners,  while  at  the  same  time 
fairly  compensating  owners  for  the 
value  of  their  properties  in  the  Federal 
Register  on  May  2, 1991  under  the  tide 
"Prepayment  of  a  HUD-Insured 
Mortgage  by  an  Owner  of  Low  Income 
Housing"  (56  FR  20262).  The  Department 
provided  for  a  60-day  period  after  the 
publication  of  the  proposed  rule  for  the 
submission  of  public  comments  (until 
July  1, 1991).  The  Department  is 
currendy  making  every  effort,  taking 
into  account  all  public  comments 
(including  comments  on  these 
guidelines),  to  publish  an  interim  or  final 
rule  in  the  very  near  future. 

A  portion  of  the  proposed  rule 
consists  of  provisions  (§  248.111 — 
Appraisal  and  Preservation  Value  of 
Eligible  Low  Income  Housing)  which 
seek  to  implement  section  213  of  the 
1990  Act  by  establishing  the  procedure 
for  appraising  eligible  low  income 
housing  for  which  the  owner  has 
submitted  a  notice  of  intent  to  transfer 
the  project  or  to  extend  its  low  income 
affordability  restrictions.  Two 
appraisals  must  be  conducted  within  the 
four  months  following  submission  of 
such  a  notice  of  intent.  Both  the  owner 
and  the  Secretary  shall  retain  an 
independent  appraiser  to  conduct  an 
appraisal  of  the  property.  Both 
appraisers  shall  possess  the  same 
minimum  qualifications,  to  be 
established  by  the  Department,  to 
determine  the  project's  extension  and 
transfer  preservation  values.  If  the 
appraisals  yield  different  preservation 
values,  the  proposed  rule  establishes  a 
one  month  period  during  which  the 
owner  and  Secretary  will  attempt  to 
reach  agreement  as  to  the  project's 
preservation  values  based  on  the  results 
from  both  appraisals.  If  agreement 
cannot  be  reached  within  the  one  month 
period,  the  owner  and  the  Secretary 
must  joinUy  select  a  third  appraiser 
whose  determination  of  preservation 
values  shall  be  binding  on  both  parties. 

As  a  part  of  this  process,  section 
213(c)  of  the  statute  requires  that  HUD 
develop  written  guidelines  for  the 
appraisals  of  preservation  value.  In  its 
entirety,  section  213(c)  reads  as  follows: 

(c)  GUIDELINES.— The  Secretary  shall 
provide  written  guidelines  for  appraisals  of 
preservation  value,  which  shall  assume 
repayment  of  the  existing  federally  assisted 
mortgage,  termination  of  the  existing  low- 
income  affordability  restrictions,  and  costs  of 
compliance  with  any  State  or  local  laws  of 


general  apphcabllity.  The  guidelines  may 
permit  reliance  upon  assessments  of 
rehabilitation  needs  and  other  conversion 
costs  determined  by  an  appropriate  State 
agency,  as  determined  by  the  Secretary.  The 
guidelines  shall  instruct  the  appraiser  to  use 
the  greater  of  actual  project  operating 
expenses  at  the  time  of  the  appraisal  (based 
on  the  average  of  the  actual  project  operating 
expenses  during  the  preceding  3  years)  or 
projected  operating  expenses  after 
conversion  in  determining  preservation  value. 
The  guidelines  established  by  the  Secretary 
shall  not  be  inconsistent  with  customary 
appraisal  standards.  The  guidelines  shall  also 
meet  the  following  requirements: 

{!)  RESIDENTL\L  RENTAL  VALUE.— In 
the  case  of  preservation  value  determined 
under  subsection  (b)(1)  [extension  of  low- 
income  affordability],  the  guidelines  shall 
assume  conversion  of  the  housing  to  market- 
rate  rental  housing  and  shall  establish 
methods  for  (A)  determining  rehabilitation 
expenditures  that  would  be  necessary  to 
bring  the  housing  up  to  quaUty  standards 
required  to  attract  and  sustain  a  market-rate 
tenancy  upon  conversion,  and  (B)  assessing 
other  costs  that  the  owner  could  reasonably 
be  expected  to  incur  if  the  owner  converted 
the  property  to  market-rate  multifamily  rental 
housing. 

(2)  HIGHEST  AND  BEST  USE  VALUE.— In 
the  case  of  preservation  value  determined 
under  subsection  (b)(2)  [transfer  of  the 
property],  the  guidehnes  shall  assume 
conversion  of  the  housing  to  highest  and  best 
use  for  property  and  shall  establish  methods 
for  (A)  determining  any  rehabilitation 
expenditures  that  would  be  necessary  to 
convert  the  housing  to  such  use,  and  (B) 
assessing  other  costs  that  the  owner  could 
reasonably  be  expected  to  incur  if  the  owner 
converted  the  property  to  its  highest  and  best 
use. 

Written  Guidelines  have  been 
prepared  by  the  Department  in 
compliance  with  the  above  quoted 
section  213(c)  of  the  1990  Act.  The 
Department  expects  all  appraisals  will 
be  in  conformance  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  ("USPAP")  except  as  modified 
by  these  Appraisal  Guidelines,  which 
are  permitted  as  "Supplemental 
Standards"  under  USPAP.  Due  to  time 
constraints,  they  were  not  published 
initially  in  conjunction  with  the  May  2 
proposed  rule.  The  purpose  of  this 
Notice  is  to  publish  these  draft 
Appraisal  Guidelines  in  the  Federal 
Register  in  order  to  provide  an 
opportunity  for  comment  by  the  public 
upon  them — which  comments  the 
Department  will  take  into  account  in  its 
development  of  final  Guidelines. 


Procedural  Matters 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  issuance  would  not 
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general  applicability.  The  guidelines  may 
permit  reliance  upon  assessments  of 
rehabilitation  needs  and  other  conversion 
costs  determined  by  an  appropriate  State 
agency,  as  determined  by  the  Secretary.  The 
guidelines  shall  instruct  the  appraiser  to  use 
the  greater  of  actual  project  operating 
expenses  at  the  time  of  the  appraisal  (based 
on  the  average  of  the  actual  project  operating 
expenses  during  the  preceding  3  years)  or 
projected  operating  expenses  after 
conversion  in  determining  preservation  value. 
The  guidelines  established  by  the  Secretary 
shall  not  be  inconsistent  with  customary 
appraisal  standards.  The  guidelines  shall  also 
meet  the  following  requirements: 

{!)  RESIDENTIAL  RENTAL  VALUE.— In 
the  case  of  preservation  value  determined 
under  subsection  (b)(1)  [extension  of  low- 
income  affordabilityj,  the  guidelines  shall 
assume  conversion  of  the  housing  to  market- 
rate  rental  housing  and  shall  establish 
methods  for  (A)  determining  rehabilitation 
expenditures  that  would  be  necessary  to 
bring  the  housing  up  to  quality  standards 
required  to  attract  and  sustain  a  market-rate 
tenancy  upon  conversion,  and  (B)  assessing 
other  costs  that  the  owner  could  reasonably 
be  expected  to  incur  if  the  owner  converted 
the  property  to  market-rate  multifamily  rental 
housing. 

(2)  HIGHEST  AND  BEST  USE  VALUE.— In 
the  case  of  preservation  value  determined 
under  subsection  (b)(2)  [transfer  of  the 
property],  the  guidehnes  shall  assume 
conversion  of  the  housing  to  highest  and  best 
use  for  property  and  shall  establish  methods 
for  (A)  determining  any  rehabilitation 
expenditures  that  would  be  necessary  to 
convert  the  housing  to  such  use,  and  (B) 
assessing  other  costs  that  the  owner  could 
reasonably  be  expected  to  incur  if  the  owner 
converted  the  property  to  its  highest  and  best 
use. 

Written  Guidelines  have  been 
prepared  by  the  Department  in 
compliance  with  the  above  quoted 
section  213(c)  of  the  1990  Act.  The 
Department  expects  all  appraisals  will 
be  in  conformance  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  ("USPAP")  except  as  modified 
by  these  Appraisal  Guidelines,  which 
are  permitted  as  "Supplemental 
Standards"  under  USPAP.  Due  to  time 
constraints,  they  were  not  published 
initially  in  conjunction  with  the  May  2 
proposed  rule.  The  purpose  of  this 
Notice  is  to  publish  these  draft 
Appraisal  Guidelines  in  the  Federal 
Register  in  order  to  provide  an 
opportunity  for  comment  by  the  public 
upon  them — which  comments  the 
Department  will  take  into  account  in  its 
development  of  final  Guidelines. 

Procedural  Matters 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  issuance  would  not 


have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
Guidelines  would  be  used  as  an  adjunct 
to  regulations  implementing  the  Low 
Income  Housing  and  Resident 
Homeownership  Act  of  1990 — legislation 
designed  to  preserve  and  enhance 
housing  opportunities  for  lower  income 
families. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  O^icial  under  section  6(a)  of 
Executive  Order  12812.  Federalism,  has 
determined  that  the  policies  contained 
in  these  Guidelines  will  not  have 
federalism  implications  when 
implemented  and,  this,  are  not  subject  to 
review  under  the  Order.  These 
Guidelines  do  not  change  in  any  way 
existing  relationships  between  HUD,  the 
States,  or  local  governments. 

Semiannual  Agenda 

This  document  was  Usted  as  item 
number  1411  on  the  Semiannual  Agenda 
of  Regulations  published  on  October  21, 
1991  (58  FR  53380,  53410). 

Accordingly,  public  comment  is 
invited  on  the  draft  Appraisal 
Guidelines  immediately  following  this 
notice.  To  be  considered,  comments 
must  be  received  within  the  period  30 
days  following  the  publication  date  of 
this  Notice. 

Dated:  November  7, 1991. 
Arthur  J.  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Appraisal  Rules  and  Guidelines;  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 

1.  Overview 

A.  Background 

In  the  late  1960's  and  early  1970*8 
several  thousand  low-income 
multifamily  projects  were  built  with 
mortgages  insured  or  assisted  imder 
sections  221(d)(3)  and  236  of  the 
National  Housing  Act.  Over  the  next  15 
years,  limited  dividend  sponsors  of 
360,000  units  of  this  housing  stock  will 
become  eligible  to  prepay  their  mortgage 
loans  and  convert  their  properties  to 
market  rate  housing  or  other  purposes. 
This  eligibility  stems  from  the  terms  of 
the  mortgage  note  signed  at  the  loan 
closing  and  the  applicable  program 
regulations  in  efiect  at  the  time  the 
properties  were  built;  owners  were 
allowed  to  prepay  their  40-year 
mortgages  without  HUD's  consent  after 
20  years.  The  majority  of  the  eligible 
projects  were  built  in  the  early  1970's,  so 


most  of  the  20  year  prepayment 
prohibition  terms  will  be  expiring  in  the 
near  future. 

Considerable  concern  has  been  raised 
about  owners  exercising  their  option  to 
prepay  the  mortgages  because  this 
action  has  the  e^ect  of  terminating  the 
HUD-imposed  affordability  restrictions 
which  ensure  that  the  project  is 
maintained  for  very  low,  low-  and 
moderate-income  tenants.  In  response  to 
this  concern.  Congress  en^ed 
legislation  in  1987  that  placed 
constraints  on  an  owner's  right  of 
prepayment  and  created  incentives 
either  to  encourage  owners  to  retain  the 
low-income  affordability  restrictions  in 
exchange  for  receiving  a  greater  return 
on  their  investment  or  to  transfer  the 
property  to  purchasers  who  would  agree 
to  retain  the  low-income  affordability 
restrictions. 

The  1987  legislation  was  intended  to 
be  a  temporary  measure  until  a 
permanent  program  for  the  preservation 
of  the  housing  was  developed.  The  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(LIHPRHA)  provides  permanent 
authority  to  deal  with  HUD-assisted 
projects  where  owners  have  the  option 
of  prepaying  their  mortgage  loans. 
Under  LIHPRHA,  the  basic  objectives 
are  to  assure  that  most  of  the 
"prepayment"  inventory  remains 
affordable  to  low-income  households 
and  to  provide  opportimities  for  tenants 
to  become  homeowners,  while  at  the 
same  time  fairly  compensating  owners 
for  the  value  of  their  properties.  The 
1990  Act  provides  authority  under  very 
specific  and  limited  circumstances  for 
owners  to  prepay  their  mortgages. 

B.  Preservation  Process 

The  preservation  process  begins 
under  the  1990  Act  when  an  owner  of  a 
project  eligible  to  prepay  its  mortgage 
files  a  Notice  of  Intent.  Appraisals  are 
required  if  an  owner  requests  incentives 
in  exchange  for  extending  low-income 
a^ordability  restrictions  or  seeks  to  sell 
the  project  to  a  purchaser  who  will 
agree  to  extend  the  low-income 
affordability  restrictions.  The  one 
category  of  purchaser  to  which  the 
extension  of  low-income  affordability 
does  not  apply  is  resident  coimcils  who 
are  purchasing  the  property  for 
conversion  to  homeownership.  The 
appraisals'  estimate  of  value  will  be  the 
basis  of  any  incentives  for  an  owner 
seeking  to  retain  a  project  and  establish 
the  maximum  sale  price  for  an  owner 
seeking  to  sell  a  project.  Accordingly, 
the  owner  and  HUD  will  separately  hire 
independent  appraisers  to  determine  the 
project's  "as-is"  values. 


In  the  case  of  an  owner  seeking  to 
retain  a  project  the  basis  of  any 
incentives  is  an  appraisal  of  a  project's 
extension  preservation  value;  i.e.,  its  fair 
market  value  as  unsubsidized  market 
rate  multifamily  rental  housing  less  all 
repair  and  conversion  costs  needed  to 
achieve  the  net  income  used  in  the 
analysis. 

In  the  case  of  an  owner  seeking  to  sell 
a  project,  the  maximum  sales  price  will 
be  the  project's  transfer  preservation 
value;  i.e..  its  fair  market  value  at  its 
highest  and  best  use  less  all  costs 
related  to  the  conversion  to  its  highest 
and  best  use. 

Thus,  both  the  extension  and  transfer 
preservation  values  measure  the  "as-is" 
value  of  the  property  rather  than  the 
potential  value  of  the  property  fixed  up. 

Since  owners  have  the  option  of 
modifying  their  initial  decision  and 
seeking  to  sell  their  project  rather  than 
requesting  incentives  and  vice  versa, 
each  appraiser  will  be  required  to 
determine  both  the  project's  extension 
preservation  value  and  its  transfer 
preservation  value.  It  is  expected  that  in 
many  cases  a  property  will  not  have  a 
higher  and  better  use  than  unsubsidized 
market  rate  residential  rental  property. 

The  value  determination(s)  prepared 
by  each  appraiser  wrill  be  reviewed  by 
HUD  and  the  owner.  HUD  expects  that 
it  will  be  able  to  reach  agreement  with 
the  owner  regarding  the  extension  and 
transfer  preservation  values,  if  the 
Department's  review  determines  that  the 
difference  between  the  appraisals  is  no 
more  than  five  percent  of  the  lower 
amount  If  the  difference  between  the 
appraisals  cannot  be  reconciled,  a  third 
appraiser  will  be  jointly  hired  and 
compensated  by  HUD  and  the  owner. 

C.  Appraisal  Time  Frames  and  Review 

The  appraisers  must  submit  their 
appraisals  within  4  months  after  the 
date  of  the  owner's  notice  of  intent. 
Their  reports  will  be  subject  to  review 
and  consultation  by  HUD  staff  and  the 
owner,  if  needed.  Amendments  resulting 
from  the  review  and  consultation  may 
also  be  requested.  The  appraiser  shall 
maintain  the  appraisal  and  its  records 
for  a  period  of  5  years.  The  review  will 
address  appraisal  deficiencies  such  as 
inadequate  support  for  conclusions,  lack 
of  adherence  to  these  guidelines, 
inconsistencies,  etc.  The  third  appraiser 
will  have  2  months  to  complete  the 
assignment.  The  third  report  will  be 
reviewed  by  both  HUD  and  the  owner, 
and  will  be  binding  on  both  HUD  and 
the  owner  as  long  as  there  are  no 
inconsistencies  or  other  deficiencies, 
and  the  conclusions  are  adequately 
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supported  and  it  adheres  to  these 
guidehnes. 

2.  Documentation  To  Be  Furnished  to 
the  Appraisers 

The  HUD  valuation  staff  will  verify  in 
every  case  that  the  HUD  contract 
appraiser,  owner's  appraiser  or  third 
appraiser,  if  required,  is  not  the  subject 
of  a  charge  issued  following  a 
reasonable  cause  determination  under 
the  Fair  Housing  Act.  After  verification 
of  the  appraiser's  civil  rights  status,  the 
HUD  valuation  staff  will  provide  the 
appraiser  with  the  first  page  of  Form 
HUD-92013,  Apphcation— Project 
Mortgage  Insurance  (which  provides  a 
basic  description  of  the  property),  the 
last  3  years'  financial  statements  of  the 
subject  project.  HUD's  required  repair 
work  write-up  (see  section  5.  B.  infra),  a 
determination  as  to  whether  the  subject 
property  has  been  designated  a 
"Historic  Site"  (see  section  4.  A.  infi-a),  a 
set  of  plans,  if  available,  and  the  name 
of  an  owner's  contact  person  who  will 
provide  access  to  the  property. 

The  appraisers  shall  present  their 
written  reports  in  the  standard  narrative 
format  (Ninth  Edition.  The  Appraisal  of 
Real  Estate  (AIREA).  Pages  578  through 
592).  Due  to  the  nature  of  the  program  it 
is  anticipated  that,  of  the  three 
approaches  to  value,  the  income 
approach  will  have  the  heaviest  weight 
in  the  correlation  of  value.  The 
appraiser  shall  transcribe  conclusions  of 
extension  preservation  value 
determinations  on  Form  HUD-92264. 
Rental  Housing  Project  Income  Analysis 
and  Appraisal  Sections  A-F.  K-L  and  O 
(a  copy  of  form  and  instructions  on  its 
completion  will  be  furnished  to  the 
appraiser  at  time  of  assignment). 
Additionally,  the  rental  and  expense 
analyses  shall  be  performed  on  Forms 
HUD-92273,  Estimates  of  Market  Rent 
by  Comparison,  and  Form  HUD-82274, 
Operating  Expense  Analysis  Worksheet 
respectively.  (These  forms  and  their 
instructions  will  also  be  furnished). 
Estimates  must  be  based  on  comparable 
market  data.  Any  paucity  of  data  must 
be  addressed  and  fully  dociunented  as 
part  of  the  appraisal  report 

3.  Definitions  of  Preservation  Value 

a.  Extension  preservation  value  is  the 
Fair  Market  Value  of  the  housing  based 
on  the  property's  highest  and  best  use  as 
an  unsubsidized  market-rate  multifamily 
rental  property;  and 

b.  Transfer  preservation  value  is  the 
Fair  Market  Value  of  the  housing  based 
on  the  property's  highest  and  best  use. 

Both  values  will  reflect  the  deduction 
of  all  improvement,  repair  and 
conversion  costs. 


The  Extension  and  Transfer 
Preservation  Value  determinations  will 
reflect  the  following: 

•  Existing  Federal  low-income 
restrictions  have  been  removed  (with 
the  exception  of  section  8  contracts 
which  will  still  be  in  effect  during  the 
conversion  period).  However 
environmental  and  historic  preservation 
requirements  will  remain  intact; 

•  Repayment  of  the  existing  assisted 
mortgage(s)  has  been  accomplished; 

•  "The  plan  of  conversion  complies 
with  prevailing  laws  and  relevant 
requirements  (State  and  local); 

•  The  value  will  reflect  an  amount 
that  will  permit  a  return  expected  in  the 
market  by  a  knowledgeable 
entrepreneur  typically  participating  in 
such  undertakings: 

•  An  analysis  and  estimate  of  the 
costs  associated  with  the  repair  and 
conversion  to  highest  and  best  use  and 
as  market  rate  rental  housing;  and 

•  The  value  will  be  as  of  the  effective 
date  of  the  appraisal. 

4.  Additional  Appraisal  Assumptions 

A.  Properties  with  Non-Federal  Use 
Agreements  or  Historic  Preservation 
Requirements 

In  some  cases,  the  appraisals  will  be 
affected  by  the  presence  of  an 
underlying  project-specific  use 
agreement  other  than  the  HUD  program 
under  which  the  property  is  insured  or 
assisted.  In  some  cases,  these  project- 
specific  agreements  may  be  vague  and. 
therefore,  must  be  carefully  analyzed. 
For  example,  a  typical  non-HUD 
agreement  accompanying  a  tax 
abatement  might  include  only  general 
reference  to  continued  use  of  the 
property  for  low-  and  moderate-income 
tenants.  This  could  be  for  a  40  year  term. 
or  by  inference,  continued  use  in  a 
manner  consistent  with  the  housing 
program  under  which  the  project  was 
originally  financed  by  a  State  or  local 
housing  agency.  It  is  the  appraiser's 
responsibility  as  part  of  the  appraisal 
assignment,  to  explore  whether  the 
property  has  any  such  use  agreements. 
The  appraisals  should  be  based  on  the 
assumption  that  the  project-based  use 
restriction  would  allow  rent  and  income 
eligibility  to  rise  to  the  maximum  levels 
allowed  by  the  non-HUD  requirements. 

Properties  that  are  designated  as 
Historic  Sites  or  in  the  process  of  being 
designated  as  Historic  Sites  must  meet 
certain  requirements  such  as  keeping  the 
exterior  of  the  structiu^s  as  originally 
constructed.  HUD  will  inform  the 
appraisers  if  a  particular  property  falls 
into  this  category  very  early  in  the 
process  by  providing  a  determination  as 
such  at  the  assigiunent  of  the  case.  The 


appraisal  report  must  discuss  these 
requirements  to  the  extent  necessary  to 
determine  the  impact  on  market  value, 
and  cost  of  compliance,  if  any. 

B.  Properties  Subject  to  Rent  Control 

The  appraisals  will  be  affected  by  the 
requirements  of  rent  control  if 
applicable.  For  these  properties,  the 
impact  of  the  ordinance  on  a  particular 
property  is  complex  and  could  be 
affected  by  a  number  of  project-specific 
factors  such  as: 

1.  The  level  of  rehabilitation  planned 
(possible  grounds  for  application  of  full 
exemption  from  ordinance); 

2.  Number  of  units  that  have  been 
voluntarily  vacated  (ability  to  increase 
rents  for  such  units);  and 

3.  Any  other  rent  control  requirements 
peculiar  to  the  subject  locality  and 
property. 

It  is  the  appraiser's  responsibility  to 
explore  fully  and  reflect  the  effect  rent 
control  would  have  on  the  unsubsidized 
value  in  establishing  the  assumptions 
for  the  appraisals  for  a  specific  property. 
The  appraiser  is  also  responsible  for 
justifying  the  assumptions  for  the 
property  regarding  Rent  Control.  Such 
assumptions  must  be  supported  by  all 
necessary  data. 

In  summary,  the  objective  of  this 
appraisal  is  to  approximate  the  value 
that  the  unregulated  property  would 
command  in  the  market  place  in  the 
absence  of  any  State  or  Federal 
participation,  but  not  excluding  legal 
requirements  such  as  rent  control. 

5.  Extension  Preservation  Value 

In  estimating  the  extension 
preservation  value,  the  appraiser  must 
assume  that  the  property  will  be 
rehabilitated  to  a  market  quality 
standard  through  improvements  that 
will  enable  it  to  attract  and  sustain  the 
assumed  unsubsidized  maricet  rate 
tenancy  upon  conversion,  with  rental 
estimates  used  to  support  that 
assumption  commensurate  with  what 
that  user  group  would  be  willing  to  pay. 
In  this  connection,  the  appraiser  will 
need  to  assess: 

A.  The  Improvements  Necessary  To 
Bring  the  Property  Up  to  a  Quality 
Standard  Needed  To  Attract  the 
Assumed  Unsubsidized  Market  Rate 
Tenants 

(This  is  over  and  above  the  repairs  and 
costs  to  restore  the  project  that  may  be 
required  by  the  HUD  vioik  write-up  (see 
5B.  below)). 

These  improvements  can  be 
characterized  as  hypothetical  since  they 
would  be  considered  only  for  the 
purpose  of  estimating  the  Extension 
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appraisal  report  must  discuss  these 
requirements  to  the  extent  necessary  to 
determine  the  impact  on  market  value, 
and  cost  of  compliance,  if  any. 

B.  Properties  Subject  to  Rent  Control 

The  appraisals  will  be  affected  by  the 
requirements  of  rent  control,  if 
applicable.  For  these  properties,  the 
impact  of  the  ordinance  on  a  particular 
property  is  complex  and  could  be 
affected  by  a  number  of  project-specific 
factors  such  as: 

1.  The  level  of  rehabilitation  planned 
(possible  grounds  for  application  of  full 
exemption  from  ordinance); 

2.  Number  of  units  that  have  been 
voluntarily  vacated  (ability  to  increase 
rents  for  such  units);  and 

3.  Any  other  rent  control  requirements 
peculiar  to  the  subject  locality  and 
property. 

It  is  the  appraiser's  responsibility  to 
explore  fully  and  reflect  the  effect  rent 
control  would  have  on  the  unsubsidized 
value  in  establishing  the  assumptions 
for  the  appraisals  for  a  specific  property. 
The  appraiser  is  also  responsible  for 
justifying  the  assumptions  for  the 
property  regarding  Rent  Control.  Such 
assumptions  must  be  supported  by  all 
necessary  data. 

In  summary,  the  objective  of  this 
appraisal  is  to  approximate  the  value 
that  the  unregulated  property  would 
command  in  the  market  place  in  the 
absence  of  any  State  or  Federal 
participation,  but  not  excluding  legal 
requirements  such  as  rent  control. 

5.  Extension  Preservation  Value 

In  estimating  the  extension 
preservation  value,  the  appraiser  must 
assume  that  the  property  will  be 
rehabilitated  to  a  market  quality 
standard  through  improvements  that 
will  enable  it  to  attract  and  sustain  the 
assumed  unsubsidized  market  rate 
tenancy  upon  conversion,  with  rental 
estimates  used  to  support  that 
assumption  commensurate  with  what 
that  user  group  would  be  willing  to  pay. 
In  this  connection,  the  appraiser  will 
need  to  assess: 

A.  The  Improvements  Necessary  To 
Bring  the  Property  Up  to  a  Quality 
Standard  Needed  To  Attract  the 
Assumed  Unsubsidized  Maricet  Rate 
Tenants 

(This  is  over  and  above  the  repairs  and 
costs  to  restore  the  project  that  may  be 
required  by  the  HUD  work  write-up  (see 
5.fi.  below)). 

These  improvements  can  be 
characterized  as  hypothetical  since  they 
would  be  considered  only  for  the 
purpose  of  estimating  the  Extension 


Preservation  Value  and  would  not  in  all 
likelihood  occur.  The  appraiser  shall 
develop  a  list  of  these  improvements 
and  their  associated  cost. 

Followong  is  a  partial  list  of  upgrading 
items,  as  an  example,  that  could  be 
required  to  attract  unsubsidized  market 
occupancy: 

1.  Common  area  carpeting  and 
{upgrading: 

\    2.  Renovation  of  kitchens  and 
Ibathrooms  to  a  greater  extent  than  for 
[subsidized  housing: 

3.  Addition  of  swimming  pool  hot-tub. 
exercise  room,  sauna,  etc: 

4.  Upgraded  landscaping; 

5.  Upgraded  appliances: 

6.  Upgraded  exterior  refurbishing; 

7.  Addition  of  dishwashers,  washers 
and  dryers  in  units; 

6.  All  other  upgrading  required  to 
support  the  market  rents  used  in  the 
appraisal;  and 

9.  Energy  saving  conservation 
measures  such  as; 

(a)  In  most  cases.  Individual  metering 
of  utilities: 

(b)  Double  pane  windows. 
The  importance  of  adequately 

defming  and  estimating  the  cost  of  these 
improvements  cannot  be  overstated.  The 
appraiser,  in  particular,  must  provide 
adequate  support  for  the  cost  of  these 
upgrading  improvements.  The  appraiser 
will  include  in  his  or  her  estimate  of  cost 
for  those  items  of  improvement  which 
are  upgrades  of  existing  improvement 
(i.e.,  appliances,  landscaping)  only  the 
difference  in  cost  between  the  upgrade 
I  and  the  existing  improvement  The 
'  appraiser  may  receive  assistance,  aside 
from  his/her  own  data  sources,  from  the 
appropriate  State  agency,  as  determined 
by  the  Secretary.  Contact  the  local  HUD 
Office  for  the  appropriate  State  agency. 

B.  The  Repairs  Needed  To  Restore  the 
Project  Back  to  its  Original  Physical 
Standards  for  Occupancy 

Original  physical  standards  for 
occupancy  does  not  mean  that  the 
project  will  be  returned  to  an  "as  new" 
or  mint  condition,  but  will  be  in  good 
condition  and  meet  local  codes  and  the 
Housing  Quality  Standards  as  outlined 
in  24  CFR  888.113.  We  wish  to  note  that 
lead-based  paint  (see  24  CFR  part  35) 
removal  is  part  of  24  CFR  888.113.  In 
addition,  asbestos  removal  requirements 
(refer  to  EPA/OSHA  standards  and 
requirements)  will  be  enforced. 

Additionally,  section  504  of  the 
Rehabilitation  Act  of  1973  and  its 
implementing  regulations  at  24  CFR  8.23 
will  require  the  owner,  depending  on  the 
extent  of  the  pro^ct  repairs  and 
alterations,  to  make  all  altered  elenaents 
readily  accessible  to  and  usabte  by 
individuals  with  handicaps  until  five 


percent  of  the  units  are  readily 
accessible  to  and  usable  by  such 
individuals,  and  if  substantial 
alterations  are  needed,  an  additional 
two  percent  of  the  units  shall  t>e  made 
accessible  for  persons  with  hearing  or 
vision  impainnents.  Also,  alterations  to 
common  areas  or  parts  of  facilities  that 
affect  accessibility  shall,  to  the 
maximum  extent  feasible,  be  made 
accessible  to  and  usable  by  individuals 
with  handicaps. 

Thirty  days  after  the  Notice  of  Intent 
HUD  will  provide  these  appraisal 
guidelines  to  its  appraiser  and  the 
owner  with  a  date  for  a  joint  inspection 
of  the  property  for  the  purpose  of 
determining  the  required  repairs/ 
rehabilitation  and  dieir  cost  in 
conjunction  with  the  capital  need 
assessment.  This  will  also  include  an 
analysis  of  the  adequacy  of  the  project's 
reserve  for  replacement  account  The 
owner  will  forward  to  his  or  her 
appraiser  the  guidelines  along  with  the 
inspection  date.  In  addition  to  HUD's 
A&E  staff  or  contractor  conducting  the 
inspection,  the  following  will  also  be 
invited: 

1.  Owner  or  Owner's  Representative 

2.  Tenant  Representative  (if  identified) 

3.  HUD's  Loan  Management  staff 

4.  Local  Code  Enforcement  body 

5.  Both  Appraisers  or  their 
Representatives 

'The  project's  tenants  association, 
resident  council  tenants,  or  tenants' 
representative  may  provide  any  input 
they  wish  up  to  the  date  of  inspection. 
HUD  will  provide  to  the  appraisers 
within  60  days  of  the  notice  of  intent  the 
list  of  required  repairs/rehab  and  their 
cost. 

The  appraisers,  in  determining  the 
extension  preservation  value  will  have  • 
to  subtract  the  upgrading  improvements 
cost  and  the  required  repairs  to  bring 
the  housing's  present  condition  up  to  the 
quality  standard  required  to  attract 
market  rate  tenancy, 

C.  Conversion  Period 

The  preservation  properties  will  be 
occupied  by  a  mix  of  households  of  very 
low  income  (Incomes  at  or  below  50 
percent  of  median  income  for  the  area), 
low-income  (Incomes  above  SO  percent 
and  up  to  80  percent  of  median  income 
for  the  area)  and  moderate  income 
(Incomes  above  60  percent  and  up  to  95 
percent  of  the  median  income  for  the 
area).  Location  and  economic  conditions 
may  inhibit  attracting  unsubsidized 
market  tenants.  Consequently,  any 
prospective  buyer  or  present  owner  of 
the  property  would  face  obstacles  and 
uncertainties  in  attoapting  to  shift  to 
unsubsidized  market  use.  Tlie  extent  of 
these  uncertainties  u  most  endent 


under  a  condominium  conversion 
scenario,  but  is  also  clearly  present  in  a 
scenario  that  proposes  a  substantial 
increase  in  tenant  rents. 

These  factors  will  both  reduce 
conversion  revenues  and  add  costs, 
especially  during  the  conversion 
period — the  period  during  which  the 
property  is  phased  from  restricted  use  to 
market  use.  The  factors  that  must  be 
documented  in  the  appraisal  include  the 
following: 

1.  Conversion  period  revenues,  [a] 
Estimated  unit  turnover  including 
moveouts  by  lower  income  tenants 
unable  to  pay  the  market  prices  of  the 
conversion  plan,  and  followed  by 
occupancy  of  market-rate  households; 

(b)  Estimated  prevailing  unsubsidized 
market  rents; 

(c)  Estimated  absorption  rates  over 
time  for  rent-up: 

(d)  Estimated  number  of  units  which 
will  still  be  imder  a  section  8  contract 
and 

(e)  Estimated  revenue  projections  for 
units  that  will  continue  to  have 
occupancy  during  the  conversion  period 
(including  an  estimate  plan  for  phase-in 
of  rent  increases  for  tenants  expected  to 
remain  in  the  property  during 
conversion). 

2.  Conversion  period  costs  (other  than 
upgrading  or  required  repairs),  (a) 
Estimated  income  loss  due  to  vacancy 
from  start  of  repairs  to  point  of  reaching 
sustaining  occupancy: 

(b)  Elstimated  legal  costs  (e.g.. 
evictions,  etc); 

(c)  Estimated  relocation  costs  required 
by  local  law; 

(d)  Estimated  increased  maintenance 
and  repair  costs  under  the  assumption 
that  increased  tenant  concern. 
complaints  and  loss  of  goodwill  will 
occur  due  to  their  potential  relocation  or 
eviction; 

(e)  Estimated  financing  costs  of  the 
new  loan  to  pay  off  the  present 
mortgage  including  debt  service  during 
the  remodeling  period  until  the  housing 
reaches  sustaining  occupancy; 

(f)  Estimated  increase  (initial  deposit) 
to  the  Reserve  for  Replacements 
Account  to  cover  any  shortfall  caused 
by  the  depreciated  portion  of  short-lived 
items  not  being  replaced  as  part  of  the 
repair  program,  e.g.,  10-year  old  electric 
ranges  that  do  not  warrant  replacement 
but  have  used  a  significant  part  of  their 
useful  life:  and 

(g)  Estimated  Marketing  Program; 

(1)  Leasing  personnel; 

(2)  Model  units;  and 

(3)  Advertising. 

(h)  Entrepreoeurial  Profit  and  Risk 
Analysis; 
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These  revenue/cost  assumptions  for 
the  conversion  period  will  vary  by 
property  in  accordance  with  project 
characteristics  such  as: 

•  Differential  between  current  project 
rents  and  prevailing  market  rents; 

•  Income  distribution  of  current 
tenants  (e.g.,  greater  ease  of  conversion 
in  properties  with  large  percentage  of 
moderate  vs  low  income  tenants]; 

•  Degree  of  disruption  due  to 
substantial  rehabilitation  of  occupied 
units  with  additional  costs  of  phasing 
and  on-site/off-site  relocation;  and 

•  Degree  of  potential  market 
resistance  associated  with  converting  a 
project  that  has  been  occupied  by 
subsidized  tenants  for  many  years  to  an 
unsubsidized  occupancy. 

It  is  expected  that  the  net  effect  of  the 
revenues  and  costs  during  the 
conversion  period  could  represent  a 
significant  adjustment  in  the 
determination  of  the  extension 
preservation  value  of  the  property 
which,  as  was  noted  in  the  overview,  is 
the  as-is  value  of  the  property  based  on 
the  assumption  that  the  highest  and  best 
use  of  the  property  is  as  unsubsidized 
market  rate  multifamily  rental. 

For  reemphasis.  the  appraisers  will  be 
required  to  subtract  these  conversion 
costs  related  to  renting  the  housing  imits 
to  an  unsubsidized,  market  rate  tenancy, 
in  addition  to  all  the  repair  costs,  in 
their  determination  of  the  extension 
preservation  value.  Also,  the  assumed 
income  group  must  be  realistic  relative 
to  the  location  and  type  of  the  subject 
project.  Aside  from  the  appraisers'  own 
sources,  the  appraisers  may  place 
reliance  upon  the  assessment  of 
conversion  costs  determined  by  the 
appropriate  State  agency,  if  such  agency 
has  been  approved  by  the  Secretary. 

D.  Operating  Expense  Estimate 

In  estimating  the  operating  expenses 
when  the  highest  and  best  use  is  as  an 
unsubsidized.  market-rate  multifamily 
rental  project,  the  appraiser  must  use 
the  greater  of  actual  project  operating 
expenses  at  the  time  of  the  appraisal 
(based  on  the  average  of  the  actual 
project  operating  expenses  during  the 
preceding  3  years)  or  the  estimated 
operating  expenses  after  conversion, 
assuming  a  typical  long-term  operation 
as  market  rate  housing. 

(Note:  HUD  will  provide  the  last  3  years  of 
financial  statements). 

If  the  most  recent  year  reflects  higher 
expenses  than  the  preceding  years  and 
the  appraiser  expects  the  expenses  not 
to  decrease,  the  most  recent  year  should 
be  used  instead  of  the  average  of  the  3 
years  in  comparison  with  the  estimated 
operating  expenses  after  conversion. 


Conversely,  if  the  most  recent  year 
reflects  lower  expenses  and  the 
appraiser  expects  the  expenses  not  to 
increase  either  due  to  energy 
efficiencies  or  rehabilitation,  the  most 
recent  year  expenses  will  be  used  in 
comparison  with  the  estimated 
operating  expenses  after  conversion  and 
the  higher  of  the  estimate  or  the  most 
recent  year's  expenses  will  be  used. 

In  both  expense  estimates,  an  annual 
reserve  for  replacements  amount  for 
major  components  shall  be  included. 
This  annual  payment  amount  should  not 
be  confused  with  the  initial  deposit  to 
the  reserve  to  bring  it  up  to  an  amount 
needed  to  adequately  reflect  the  already 
used-up  portion  of  the  short  lived  items. 
This  initial  deposit  will  be  reflected  as 
one  of  the  conversion  costs.  (See  5-C-2- 
(f)]  The  existing  annual  reserve  amount 
must  be  increased  to  reflect  an 
additional  amount  associated  with  any 
repairs  or  improvement.  This  additional 
annual  amount  will  be  computed  as  .006 
of  the  hard  cost  of  such  repairs. 

The  actual  project  operating  expenses 
should  be  reviewed  carefully  to 
eliminate  extraordinary  and 
nonrecurring  expenses.  Items  which  are 
extraordinarily  low  or  high  should  also 
be  identified.  For  example,  an  identity  of 
interest  management  fee  [i.e.,  where  the 
owner  is  managing  the  property),  if  other 
than  market,  should  not  be  used. 

The  operating  expense  estimate  shall 
reflect  the  unsubsidized  market  nature 
of  the  tenancy.  For  example,  a  doorman 
salary  could  be  in  the  expense  estimate 
for  a  conversion  to  market  tenancy  but 
not  in  the  expense  estimate  assuming 
subsidized  occupancy. 

E.  Speciflc  Guidelines 

1.  In  all  the  approaches  to  value,  the 
appraiser  must  assure  that  all  the  repair 
costs  along  with  the  conversion  costs 
have  been  properly  reflected. 

2.  A  capitalization  rate  based  on 
market  data  is  required. 

3.  In  the  comparison  approach  to 
value,  at  least  two  approaches  must  be 
used.  Gross  Income  Multiplier  (GIM)  or 
Effective  Gross  Income  Multiplier 
(EGIM)  must  be  one  of  them. 

4.  In  an  income  producing  property, 
normally  in  the  correlation  of  value, 
more  weight  will  be  given  to  the 
capitalization  approach.  Any 
capitalization  method  that  employs  a 
discounted  cash  flow  approach  is  not 
acceptable  to  the  Department.  It  is  the 
Department's  position  that  projecting 
income  and  expenses  into  future  time 
frames,  for  example.  5, 10  or  12  years  out 
into  the  future,  may  be  appropriate  for 
investment  counseling  but  is  too 
uncertain  for  assessing  underwriting 
risk.  (The  Department  specifically 


invites  pubhc  comment  on  its  taking  this 
position  with  respect  to  the  unifled  cash 
flow  approach.) 

5.  A  market  supported  occupancy  rate, 
not  to  exceed  93  percent  shall  be  used  in 
the  appraisal. 

ft  Transfer  Preservation  Value 

The  transfer  preservation  value  is 
based  on  the  property's  Highest  and 
Best  Use  Other  than  Unsubsidized 
Market  Rate  Rental.  The  value  is  based 
on  an  assumed  conversion  of  the 
housing  to  its  highest  and  best  use, 
reflecting  all  rehabilitation  expenditures 
that  would  be  necessary  to  convert  to 
such  use,  and  properly  assessing  and 
reflecting  all  other  costs  (conversion) 
that  the  owner  could  reasonably  be 
expected  to  incur  if  the  owner  converted 
the  property  to  its  highest  and  best  use. 

If  the  highest  and  best  use  is  as  a 
market  rate  rental  multifamily  project  a 
transfer  preservation  value  is  not 
required  since  that  value  would  have 
been  determined  under  5  above. 
However,  the  appraiser  must  address 
that  consideration  in  the  report. 

Factors  to  be  documented  in 
determining  the  amount  of  revenues 
during  the  conversion  period  are  as 
follows: 

•  Estimated  prevailing  market  rent  or 
condominium  unit  prices; 

•  Estimated  absorption  rates  for 
vacant  condominium  units;  and 

•  Estimated  absorption  rates  for 
commercial  or  other  non-residential  use, 
if  applicable. 

In  addition  to  the  conversion  costs 
listed  under  5-C-2,  the  following  must 
be  documented  by  the  appraiser 

•  Estimates  of  marketing  and  sales 
costs  (e.g.  commissions,  model  units, 
advertising); 

•  Estimates  of  legal  costs,  (e.g. 
condominium  documents); 

•  Estimates  costs  of  Capital  and 
Financing  fees;  and 

•  Estimated  required  rate  of 
entrepreneurial  return  or  proflt  on  sales 
commensurate  with  the  risk  and  effort 
associated  with  such  a  venture. 

A.  Highest  and  Best  Use  Determination 

A  narrative  sufficient  to  document  the 
appraiser's  determination  of  Highest 
and  Best  Use  must  be  developed.  The 
appraiser  must  be  able  to  demonstrate 
that  the  Highest  and  Best  Use  can  meet 
the  following  criteria  if  it  is  other  than 
its  present  use: 

1.  That  it  is  physically  possible; 

2.  That  it  is  legally  permissible; 

3.  That  it  is  flnancially  feasible  and: 

4.  Maximally  Productive. 
Since  these  properties  are  all 

improved  with  multifamily  rental 
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invites  public  comment  on  its  taking  this 
position  with  respect  to  the  unified  cash 
flow  approach.) 

5.  A  market  supported  occupancy  rate, 
not  to  exceed  93  percent  shall  be  used  in 
the  appraisal. 

6.  Transfer  Preservation  Value 

The  transfer  preservation  value  is 
based  on  the  property's  Highest  and 
Best  Use  Other  than  Unsubsidized 
Market  Rate  Rental.  The  value  is  based 
on  an  assumed  conversion  of  the 
housing  to  its  highest  and  best  use, 
reflecting  all  rehabilitation  expenditures 
that  would  be  necessary  to  convert  to 
such  use,  and  properly  assessing  and 
reflecting  all  other  costs  (conversion) 
that  the  owner  could  reasonably  be 
expected  to  incur  if  the  owner  converted 
the  property  to  its  highest  and  best  use. 

If  the  highest  and  best  use  is  as  a 
market  rate  rental  multifamily  project,  a 
transfer  preservation  value  is  not 
required  since  that  value  would  have 
been  determined  under  5  above. 
However,  the  appraiser  must  address 
that  consideration  in  the  report. 

Factors  to  be  documented  in 
determining  the  amount  of  revenues 
during  the  conversion  period  are  as 
follows: 

•  Estimated  prevailing  market  rent  or 
condominium  unit  prices; 

•  Estimated  absorption  rates  for 
vacant  condominium  units;  and 

•  Estimated  absorption  rates  for 
commercial  or  other  non-residential  use, 
if  applicable. 

In  addition  to  the  conversion  costs 
listed  under  5-C-2,  the  following  must 
be  documented  by  the  appraiser 

•  Estimates  of  marketing  and  sales 
costs  (e.g.  commissions,  model  units, 
advertising); 

•  Estimates  of  legal  costs,  (e.g. 
condominium  documents); 

•  Estimates  costs  of  Capital  and 
Financing  fees;  and 

•  Estimated  required  rate  of 
entrepreneurial  return  or  profit  on  sales 
commensurate  with  the  risk  and  effort 
associated  with  such  a  venture. 

A.  Highest  and  Best  Use  Determination 

A  narrative  sufficient  to  document  the 
appraiser's  determination  of  Highest 
and  Best  Use  must  be  developed.  The 
appraiser  must  be  able  to  demonstrate 
Ihat  the  Highest  and  Best  Use  can  meet 
the  following  criteria  if  it  is  other  than 
its  present  use: 

1.  That  it  is  physically  possible; 

2.  That  it  is  legally  permissible; 

3.  That  it  is  financially  feasible  and; 

4.  Maximally  Productive. 
Since  these  properties  are  all 

improved  with  multifamily  rental 


itructures,  the  appraiser  must  also 
consider,  as  discussed  under  the 
extension  preservation  value,  the 
improvements  and  required  repairs  or 
demolition  and  conversion  costs  to 
arrive  at  the  highest  and  best  use,  as 
appropriate. 

B.  Highest  and  Best  Use — Cooperative, 
Condominium  or  a  Non  Residential  Use 

1.  Cooperative.  A  cooperative  building 
8  owned  by  a  nonproHt  corporation  or 

trust  in  which  each  owner  of  stock  pays 
a  proportionate  share  of  operating 
expenses  and  debt  service  on  the 
underlying  mortgage,  which  is  paid  by 
the  corpioration.  This  share  is  based  on 
the  proportion  of  the  total  stock  owned, 
representing  the  proportionate  value  of 
a  single  apartment  unit.  Each  owner  also 
has,  by  proprietary  lease,  the  right  to 
occupy  a  particular  apartment. 

The  members  of  a  cooperative  have 
the  common  purpose  of  acquiring 
housing  at  the  most  competitive  cost. 
with  savings  shared  by  members.  The 
best  measure  of  this  competitive 
acquisition  price  for  conversion  to 
cooperative  use  is  its  "as-is"  value  for 
use  as  an  unsubsidized  maricet  rate 
rental  property.  HUD's  existing 
procedure  for  underwriting  conversions 
to  cooperative  use  recognizes  this  and 
establishes  the  "as  is"  value  of  the 
property  to  be  converted  as  a  rental 
property  using  unsubsidized  rents.  Since 
this  would  be  based  on  the  supply  of 
other  market  rate  rental  properties,  the 
"as  is"  value  for  conversion  to 
cooperative  use  will  be  its  "as  is"  value 
for  conversion  to  use  as  an  unsubsidized 
market  rate  rental  property. 

2.  Condominium.  Instead  of 
developing  a  market  rate  rent,  the 
appraiser  will  develop  values  for  each 
unit  based  on  sales  prices  of  comparable 
units  in  the  marketplace.  The  Uniform 
Residential  Appraisal  Report  (URAR) 


will  be  used  to  develop  the  value  for 
each  unit  type  and  size.  The  appraiser 
will  develop  a  sales  price  estimate  for 
each  unit  reflecting  its  type,  size, 
location  or  any  other  discernible 
differences  to  which  the  market  will 
react. 

The  total  costs  of  conversion,  repairs 
and  entrepreneurial  return  must  be 
subtracted  from  the  total  unit  values  to 
arrive  at  the  transfer  preservation  value, 
assuming  a  condominium  use. 

Repair  costs  must  reflect  both  the 
required  repairs  and  upgrading  repairs 
in  concert  with  the  needs  of  the 
proposed  condominium  purchaser. 

C.  Non-Residential  Use 

If  non-residential  use  is  determined  to 
be  the  highest  and  best  use,  all  costs  of 
repairs  and  conversion,  including 
holding  cost  and  profit,  must  be 
subtracted  from  the  estimated  market 
value  for  that  use  to  determine  the 
transfer  preservation  value  based  on 
that  use. 

7.  Relevant  Local  Market  Study 

In  every  case,  the  HUD  contract 
appraiser  (not  the  owner's  appraiser  or 
third  appraiser,  if  required)  will  prepare 
a  rental  study  on  Forms  HUD-92273. 
Estimates  of  Market  Rent  by 
Comparison  indicating  the  prevailing 
unsubsidized  rents  for  the  relevant  local 
market  area  ("Market  Area"  is  defined 
to  be  a  geographic  area  in  which 
alternative,  similar  properties  effectively 
compete  with  the  subject  properties  in 
the  minds  of  probable,  potential 
purchasers  and  users.  Such  an  area  shall 
be  smaller  than  a  market  area 
established  by  the  Commissioner  for 
purposes  of  determining  the  section  6 
existing  fair  market  rent).  These 
unsubsidized  rents  will  assist  HUD  in  its 
determination  of  the  prevailing  rents  in 
the  Relevant  Local  Market  in  connection 


with  matters  unrelated  to  the  appraisers' 
value  determination. 

In  this  rent  study,  the  unsubsidized 
rent  comparables  used  must  come  from 
the  subject  relevant  local  market  area, 
or  if  comparables  are  not  found,  a 
similar  market  area  having  the  same 
demographic  and  market  characteristics 
in  which  properties  would  effectively 
compete  with  the  subject  property  in  the  ' 
minds  of  probable,  potential  users. 

The  rent  required  will  be  gross  rents, 
that  is.  rents  that  include  all  utilities 
regardless  of  who  is  paying  the  utilities 
directly.  The  comparable  rents 
presented  on  the  Form  HUD-92273  must 
be  adjusted  to  reflect  inclusion  of 
utilities  and  services  not  included  in  the 
reported  rent  and  it  shall  properly 
reflect  differences  in  the  heating  and 
cooling  systems  between  the  subject 
and  comparables. 

In  a  nonmetropolitan  area,  if  there  is  a 
lack  of  comparable  unsubsidized 
multifamily  projects  in  the  same 
geographic  locality,  the  appraiser  may 
use  comparables  from  noncontiguous 
localities  as  long  as  they  are  in  the  same 
county  or  parish  and  have  similar 
demographic  and  market  characteristics. 
If  there  are  no  comparables  in  the 
relevant  local  market  area  or 
noncontiguous  areas,  the  appraiser  will 
so  document  in  the  report. 

In  a  nonmetropolitan  or  metropolitan 
area,  if  there  is  a  lack  of  comparables  of 
certain  unit  type(s)  (e.g.  for  market  rate 
four  bedroom  units]  the  appraiser  may 
either  make  adjustments  by 
extrapolation  to  the  three  bedroom 
comparables  or  provide  his/her 
rationale  and  documentation  for 
developing  the  market  rent  for  the  unit 
type. 

[FR  Doc  91-29777  Filed  12-11-01:  a45  am) 
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light-duty  vehicles  and  trucks,  6')035 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
L-glutamic  acid.  65035 
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Rhone-Poulenc  Ag  Co.,  65075 
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Monsanto  Co..  65073 
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Federal  Crop  Insurance  Corporation 

RUL£S 

Raisins,  Western  U.S.  apples,  etc.;  CFR  Parts  removed. 
64940 

Federal  Deposit  Insurance  Corporation 

HOTlCtS 

Meetings:  Sunshine  Act.  65109 
Federal  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act.  65109 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

West  Virginia,  65005 
PROPOSED  RULES 

Federal  crime  insurance  program: 
Availability  problem:  list  of  jurisdiction;  amendment. 
65037 
Flood  elevation  determinations: 

Texas:  correction,  65037 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
65088 

(3  documents) 
Disaster  and  emergency  areas: 
Guam,  65087 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Florida  Power  Corp.  et  al..  65054 
Meetings:  Sunshine  Act:  correction.  65111 

Federal  Maritime  Commission 
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Agreements  filed,  etc..  65087 
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Meetings;  Sunshine  Act.  65110 
Federal  Trade  Commission 
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Premerger  notification  waiting  periods;  early  terminations. 

65088 
Prohibited  trade  practices: 

Connecticut  Chiropractic  Association.  65093 

Service  Corporation  International.  65088 
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65112 
Meetings: 
Quality  assurance  in  manufacture  of  blood  and  blood 
products;  workshop.  65094 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Food  stamp  program: 
Electronic  benefit  transfer  systems;  standards.  65114 
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Applications,  hearings,  determinations,  etc.: 
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See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration: 
Health  Resources  and  Services  Administration 
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65094 

Healtti  Care  Financing  Administration 
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Medicare: 
Monthly  actuarial  rates  and  supplementary  medical 

insurance  premium  rates  (1992  CY):  correction.  65112 

Heattti  Resources  and  Services  Administration 

NOTICES 

Advisory  committees:  annual  reports:  availability,  65095 
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Cases  filed.  65055 
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See  Land  Management  Bureau;  Surface  Mining  Reclamation 
and  Enforcement  Office 

internal  Revenue  Service 
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Procedure  and  administration: 
Making  elections;  extension  of  time,  64Sfeo  * 

NOTICES 

Meetings: 
Art  Advisory  Panel,  65108 

International  Trade  Administration 
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Carbon  steel  butt-weld  pipe  fittings  from  Brazil,  65041 
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Sweden,  65042 
Large  electric  motors  from  Japan.  65042 
Polychloroprene  rubber  from  Japan,  65043 
Porcelain-on-steel  cooking  ware  from  Taiwan.  65042 
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65101 
Compensated  intercorporate  hauling  operations,  65101 
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NOTICES 
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65102 
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Land  Management  Bureau 
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Motor  vehicle  use  restrictions: 

New  Mexico,  65101 
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PROPOSED  RULES 

Motor  vehicle  safety  systems: 
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lower  beam  headlighting  requirements,  65038 

National  Institute  for  Occupational  Safety  and  t^ealth 
See  Centers  for  Disease  Control 
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Administration:  Health  Resources  and  Services 

Administration 
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This  section  of  the  FEDERAL  REGJSTER 
contains  regulatory  docurnents  havtng 
general  appticabitity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtitch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  of  the  Secretary 

7  CFR  Part  17 

Regulations  Governing  tt>e  Rnandng 
of  Commercial  Sales  of  Agricultural 
Commodities 

agency:  Foreign  Agrictiltural  Service, 

USD  A. 

action:  Final  rule. 

summary:  This  rule  adopts  as  final  the 
interim  rule  published  in  the  Federal 
Register  on  Feb.  1, 1991  (56  FR  3966)  as 
corrected  March  6, 1991  (56  FR  9273). 
and  as  revised  October  9, 1991  (56  FR 
50809).  The  interim  rule  amended  the 
regulations  appUcable  to  the  fmancing 
of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L  480)  to  comply 
with  amendments  made  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (1990  Act)  to  Pub.  L  480. 
Certain  non-substantive  editorial 
changes  were  also  made  by  the  interim 
rule. 

EFFECnvB  DATE  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  B.  Delaplane,  Director,  P.L.  480 
Operations  Division,  Export  Credits, 
Foreign  Agricultural  Service,  room  4548, 
South  Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
SW.,  Washington,  DC  20250-lOOa 
Telephone:  (202)  720-3664. 
SUPPLEMENTARY  INFORMATION:  The  final 

rule  has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  "nonmajor."  It  has  been 
determined  that  this  rule  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more:  will  not  cause  a 
major  increase  in  costs  to  consumers. 


individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions;  and  will  not  have  an  adverse 
effect  on  competitioa  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Act  is  not 
applicable  to  this  final  rule  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  the  notice  related  to  7  CFR 
part  3015,  Subpart  V,  published  at  48  FR 
29115  June  24. 1983). 

The  paperwork  and  recordkeeping 
requirements  imposed  by  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  OMB  has  assigned  approval 
number  0551-0005  for  this  information 
collection. 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  75  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Agriculture, 
Clearance  Officer,  OIRM,  Room  404-W, 
Washington,  D.C.  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0551-0005],  Washington,  DC  20503. 

Background 

On  February  1, 1991,  an  interim  rule 
was  published  in  the  Federal  Register 
(56  FR  3966)  which  amended  the  title  I, 
Public  Law  480  financing  regulations  to 
comply  with  amendments  to  Public  Law 
480  made  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(1990  Act)  which  became  effective 
January  1, 1991.  The  interim  rule  was 
amended  to  make  minor  corrections  on 
March  6, 1991  (56  FR  9273);  on  October 
9, 1991  (56  FR  50609)  a  final  rule  was 


published  amending  portions  of  1 17.8(c) 
of  the  interim  rule.  Only  one  comment 
was  received  on  the  interim  rule, 
submitted  on  behalf  of  an  international 
freight  forwarding  company.  The 
commenter  expressed  concern  about  the 
breadth  of  the  resthctiona  contained  in 
the  conflict  of  interest  provisions  of  the 
interim  rule.  Under  the  interim  rule,  the 
country  agent  and  any  affiliates  may  not 
furnish  ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  provided  under  any  title  of 
Pub.  L  480  during  a  fiscal  year  in  which 
they  are  serving  as  a  shipping  agent.  The 
commenter  suggested  that  the 
prohibition  should  be  narrowed  to 
individual  transactions  which  actually 
presented  a  conflict  of  interest  or  a 
significant  risk  of  a  conflict  of  interest 

The  Department  maintams  that  the 
interim  rule  implements  Congressional 
intent  regarding  the  scope  of  the  conflict 
of  interest  provisions  set  forth  in  section 
4a7(cK4)  of  Public  Uw  48a  This 
proviskm  reflects  concerns  that  a 
potential  for  program  abuse  exists 
beyond  the  scope  of  the  prior 
regulations  and  the  approach  suggested 
by  the  commenter,  both  of  which 
addressed  the  conflict  of  interest  issue 
from  a  narrower  transaction-by- 
transaction  basis.  Under  the  prior 
regulations,  a  shipping  agent  could  not 
act  as  a  ship's  broker  in  the  same  title  I 
transaction.  This  fluid  situation  gave 
rise  to  allegations  that  shipping  agents 
favored  firms  acting  as  ship's  brokers  in 
one  transaction  and  received  similar 
consideration  in  another  transaction 
when  the  roles  were  reversed.  Section 
407(c)(4)  addressed  this  specific  concern 
by  expanding  the  limitation  beyond  the 
agent/broker  roles  so  as  to  cover  ocean 
transportation  or  ocean  transportation- 
related  services  and  by  extending  the 
prohibition  to  cover  a  fiscal  year,  and 
the  rule  merely  reflects  this  provision. 
Therefore,  it  woidd  be  inappropriate  to 
narrow  the  interim  rule  in  accordance 
with  the  comment  received. 
Accordingly,  the  suggested  revision  is 
not  adopted. 

List  of  Subjects  io  7  CFR  Part  17 

Agricultural  commodities;  exports; 
finance;  maritime  carriers. 

PART  17-{C0RRECTED] 

Accordingly,  the  interim  rule 
amending  7  CFR  part  17  pubUshed  at  56 
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UMI 


FR  3966  on  February  1, 1991.  as 
corrected  at  56  FR  9273  on  March  6. 
1991.  and  as  revised  at  56  FR  50809  on 
October  9, 1991.  is  adopted  as  a  final 
rule  without  further  change. 

Signed  at  Washington.  DC  on  November 
22.1991. 
F.  Paul  Dickeraon. 

General  Sales  Manager.  Foreign  Agricultural 
Service:  and  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  91-29845  Filed  12-12-91;  8:45  am) 

BtUJNO  CODE  M10-10-M 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  402,  404,  408,  410,  411, 
413,  417,  418,  419,  420,  421,  423,  424, 
427,  428,  429,  431,  432.  434,  436,  438, 
439,  440,  442,  444,  448.  449,  452,  and 
453 

(Doc.  No.  0303*1 

Raisin,  Western  U.S.  Apple,  Eastern 
U.S.  Apple,  Florida  CItruis,  Grape, 
Texas  Citrus,  Sugarcane,  Wheat, 
Barley,  Grain  Sorghunrt,  Cotton,  Flax. 
Rice,  Oat,  Sunflower,  Rye,  Soytjean, 
Corn,  Totuicco  (Dollar  Plan),  Tobacco 
(Guarantee  Plan),  Canning  and 
Processing  Tomato.  Almond,  Texas 
Citrus  Tree,  Prevented  Planting,  Fresh 
Tomato,  ELS  Cotton,  Fresh  Market 
Sweet  Com,  Safflower,  and  Cranberry 
Crop  Insurance  Regulations 
(Respectively) 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule;  removal  and 
reservation  of  parts. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  removes  and 
reserves  Parts  402.  404.  408.  410.  411,  413, 
417.  418.  419,  420.  421.  423.  424.  427,  428. 
429.  431.  432.  434,  436.  438.  439.  440,  442. 
444,  448,  449.  452.  and  453  in  chapter  IV 
of  title  7  of  the  Code  of  Federal 
Regulations;  the  Raisin,  Western  U.S. 
Apple,  Eastiem  U.S.  apple.  Florida 
Citrus,  Grape.  Texas  Citrus,  Sugarcane, 
Wheat,  Barley,  Grain  Sorghum,  Cotton. 
Flax.  Rice,  Oat.  Sunflower,  Rye, 
Soybean,  Com,  Tobacco  (Dollar  Plan), 
Tobacco  (Guarantee  Plan),  Canning  and 
Processing  Tomato,  Almond,  Texas 
Citrus  Tree.  Prevented  Planting,  Fresh 
Tomato.  ELS  Cotton.  Fresh  Market 
Sweet  Com.  Safflower.  and  Cranberry 
Crop  Insurance  Regulations 
(respectively).  The  intended  effect  of 
this  fmal  rule  is  to  remove  and  reserve 
these  parts  containing  provisions  for 
insuring  crops  under  the  respective 
headings  herein,  because  such  crops 
were  incorporated  as  separate 
endorsements  under  the  General  Crop 
Insurance  Policy  (7  CFR  part  401),  and 


separate  regulations  for  these  crops  are 

no  longer  necessary. 

EFFECnvE  DATE  December  13, 1991. 

FOIt  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.,  20250, 
telephone  (703)  235-1168. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures. 

James  E.  Cason,  Manager,  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  July  30, 1987,  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  28443.  to  issue  a  new 
part  401  in  chapter  IV  on  title  7  of  the 
Code  of  Federal  Regulations,  effective 
for  the  1988  and  succeeding  crop  years, 
to  contain  one  set  of  crop  insurance 
regulations  and  a  master  policy  of 
insurance  applicable  to  all  such 
regulations  which  were  contained  in 


over  40  individual  policies  to  cover 
insurance  on  that  many  different  crops. 

The  intended  effect  of  that  rule  was  to 
provide  a  standard  set  of  regulations 
and  a  master  policy  for  insuring  most 
crops  authorized  under  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended,  that  would  substantially 
reduce:  (1)  The  time  involved  in 
amendment  or  revision;  (2)  the  necessity 
of  the  present  repetitious  review 
process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 

Since  the  issuance  of  7  CFR  part  401 
in  1987,  a  steady  stream  of  crop 
insurance  regulations,  previously 
effective  under  separate  CFR  Parts, 
were  converted  to  endorsements  under 
the  General  Crop  Insurance  Regulations. 
Such  regulations  in  separate  CFR  Parts 
are  no  longer  effective  and  should  t>e 
removed  and  reserved. 

Since  this  rule  relates  solely  to 
internal  agency  management  and  will 
have  no  effect  on  the  public,  good  cause 
is  shown  for  publishing  this  rule  as  a 
final  mle  without  the  customary 
opportunity  for  notice  and  comment. 

List  of  Subjects  in  7  CFR  Parts  402, 404, 
408,  410,  411,  413,  417,  418,  419,  420,  421, 
423,  424,  427.  428,  429,  431,  432,  434,  436, 
438,  439,  440, 442, 444, 448, 449,  452,  and 
453 

Crop  Insurance;  Raisin,  Western  U.S. 
Apple,  Eastern  U.S.  Apple,  Florida 
Citrus,  Grape,  Texas  Citrus,  Sugarcane, 
Wheat,  Barley,  Grain  Sorghum,  Cotton, 
Flax,  Rice,  Oat,  Sunflower,  Rye, 
Soybean,  Com,  Tobacco  (Dollar  Plan), 
Tobacco  (Guarantee  Plan),  Canning  and 
Processing  Tomato,  Almond,  Texas 
Citms  Tree.  Prevented  Planting,  Fresh 
Tomato.  ELS  Cotton,  Fresh  Market 
Sweet  Com,  Safflower,  and  Cranberry 
Crop  Insurance  Regulations. 

PARTS  402,  404,  408,  410, 411,  413, 
417,  418,  419,  420,  421,  423,  424,  427, 
428,  429,  431,  432,  434,  436,  438,  439, 
440,  442,  444,  448,  449,  452,  AND  453— 
[REMOVED  AND  RESERVED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq), 
the  Federal  Crop  Insurance  Corporation 
herewith  removes  and  reserves  Parts 
402.  404.  408,  410,  411.  413,  417.  418,  419, 
420,  421,  423,  424.  427,  428.  429.  431,  432. 
434,  436.  438,  439.  440,  442,  444,  448,  449, 
452,  and  453  of  chapter  IV  in  title  7  of 
the  Code  of  Federal  Regulations  (Raisin, 
Westem  U.S.  Apple.  Eastem  U.S.  Apple, 
Florida  Citms,  Grape,  Texas  Citms, 
Sugarcane,  Wheat,  Barley,  Grain 
Sorghum,  Cotton,  Flax,  Rice,  Oat, 
Sunflower,  Rye,  Soybean,  Com, 
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over  40  individual  policies  to  cover 
insurance  on  that  many  different  crops. 

The  intended  effect  of  that  rule  was  to 
provide  a  standard  set  of  regulations 
and  a  master  policy  for  insuring  most 
crops  authorized  under  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended,  that  would  substantially 
reduce:  (1)  The  time  involved  in 
amendment  or  revision;  (2)  the  necessity 
of  the  present  repetitious  review 
process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 

Since  the  issuance  of  7  CFR  part  401 
in  1987,  a  steady  stream  of  crop 
insurance  regulations,  previously 
effective  under  separate  CFR  Parts, 
were  converted  to  endorsements  under 
the  General  Crop  Insurance  Regulations. 
Such  regulations  in  separate  CFR  Parts 
are  no  longer  effective  and  should  be 
removed  and  reserved. 

Since  this  rule  relates  solely  to 
internal  agency  management  and  will 
have  no  effect  on  the  public,  good  cause 
is  shown  for  publishing  this  rule  as  a 
final  rule  without  the  customary 
opportunity  for  notice  and  comment. 

List  of  Subjects  in  7  CFR  Parts  402.  404, 
408.  410.  411.  413.  417,  418,  419.  420.  421, 
423,  424,  427,  428.  429.  431.  432.  434.  436, 
438.  439.  440, 442, 444, 448, 449.  452,  and 
453 

Crop  Insurance;  Raisin.  Western  U.S. 
Apple.  Eastern  U.S.  Apple.  Florida 
Citrus.  Grape.  Texas  Citrus,  Sugarcane, 
Wheat.  Barley,  Grain  Sorghum.  Cotton, 
Flax.  Rice,  Oat.  Sunflower.  Rye. 
Soybean.  Com.  Tobacco  (Dollar  Plan), 
Tobacco  (Guarantee  Plan).  Canning  and 
Processing  Tomato,  Almond,  Texas 
Citrus  Tree,  Prevented  Planting,  Fresh 
Tomato,  ELS  Cotton,  Fresh  Market 
Sweet  Com,  Safflower,  and  Cranberry 
Crop  Insurance  Regulations. 

PARTS  402,  404,  408,  410, 411,  413, 
417,  418,  419,  420,  421.  423,  424,  427, 
428,  429,  431,  432,  434,  436,  438.  439, 
440,  442,  444,  448,  449,  452,  AND  453— 
[REMOVED  AND  RESERVED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
herewith  removes  and  reserves  Parts 
402.  404.  408.  410,  411.  413.  417.  418,  419. 
420.  421.  423.  424.  427.  428.  429.  431.  432. 
434.  436,  438,  439,  440,  442,  444,  448.  449, 
452.  and  453  of  chapter  IV  in  title  7  of 
the  Code  of  Federal  Regulations  (Raisin. 
Westem  U.S.  Apple.  Eastern  U.S.  Apple. 
Florida  Citrus.  Grape.  Texas  Citrus. 
Sugarcane,  Wheat,  Barley.  Grain 
Sorghum.  Cotton,  Flax.  Rice.  Oat, 
Sunflower.  Rye.  Soybean.  Com. 


Tobacco  (Dollar  Plan).  Tobacco 
(Guarantee  Plan).  Canning  and 
Processing  Tomato.  Almond.  Texas 
Citrus  Tree,  Prevented  Planting.  Fresh 
Tomato,  ELS  Cotton.  Fresh  Market 
Sweet  Com.  Safflower,  and  Cranberry 
Crop  Insurance  Regulations 
(respectively)). 

Authority:  Sect.  7  US.C  1506, 151& 
Done  in  Washington.  DC  on  November  25, 

1991. 

laows  E.  Casoa. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  91-29700  Filed  lZ-12-01: 8:45  ami 


Agricultural  Ilar1(«ting  Sarvte* 

7CFRPW1920 

[Docket  No.  FV-91-2841 

Khivlfrult  Grown  In  CaUfomla;  Final 
Rule  Ravlaing  Pack  and  lnap«ctlon 
RaqutramawU 

AQENCV:  Agricultiual  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  eliminates  the 
"well-filled"  requirement  for  ail 
containers  of  California  kiwifruit  except 
trays.  It  also  extends  the  time  i>eriod  for 
which  inspection  certificates  remain 
valid  from  December  1  to  December  15 
of  each  year.  These  actions  are  intended 
to  result  in  reduced  packing  costs  and  to 
reflect  current  marketing  practices. 

tFFECTlVE  OATt  December  13. 1991. 

KM  FURTHCR  IWfOIIMATlOW  CONTACT: 

Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-720-3610. 
auPMXMCNTARY  iNFOMiATiON:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920), 
regulating  the  handling  of  kiwifmit 
grown  in  California.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  mle. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disporportionateiy  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
dirough  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  boA  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Califomia  kiwrifruit  subject  to 
regulation  under  the  marketing  order, 
and  aproximately  850  producers  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
producers  and  about  30  to  40  percent  of 
the  handlers  of  Califomia  kiwifmit  may 
be  classified  as  small  entities. 

The  1990  fresh  utilized  production  of 
Califomia  kiwifi^it  totaled  9.7  million 
trays  and  tray  equivalents.  This  was  a  5 
percent  decrease  in  production  from  the 
previous  year  and  1  million  trays  less 
than  what  was  projected  for  the  season. 
For  the  past  10  years,  kiwifruit 
production  has  increased  in  Califomia 
and  is  expected  to  increase  slightly  this 
season  to  a  toal  of  about  10  million 
trays.  Most  of  the  crop  is  shipped  to 
fresh  markets  with  only  a  small  volume 
utilized  by  processors.  It  is  estimated 
that  about  92  percent  of  the  1991  crop 
will  be  consumed  in  Canada  and  the 
United  States.  Most  of  the  remaining  8 
percent  is  expected  to  be  exported  to 
Hong  Kong.  Korea,  and  Mexico. 

Under  the  terms  of  the  marketing 
order,  fresh  market  shipments  of 
kiwifruit  are  required  to  tie  inspected 
and  are  subject  to  grade,  size,  maturity, 
pack,  and  container  requirements.  The 
handling  requirements  for  fresh 
Califomia  Kiwifruit  are  specified  in  7 
CFR  920.302  (50  FR  36568,  September  8. 
1985,  as  amended  as  54  FR  41436, 
October  10, 1989,  55  FR  19717.  May  18, 
1990,  and  55  FR  42179  October  10, 1990). 
Current  requirements  include 
specifications  that  such  shipments  be  at 
least  Size  49  and  contain  a  minimum  of 
6.5  percent  soluble  solids.  Also  included 
in  the  handling  regulations  are  a 
minimum  grade  requirement  and  a 
number  of  pack  and  container 
rquirements.  including  minimum  net 
weight  requirements  for  kiwifmit 
packed  in  trays,  and  uniform  size 


requirements  for  fmit  packed  in  volume- 
filled  contamers. 

At  a  meeting  held  on  April  26. 1991. 
the  Kiwifmit  Administrative  Committee 
(KAC),  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
recommended  changes  in  the  existing 
size,  pack,  and  inspection  requirements. 

Upon  the  basis  of  the  KACs 
recommendation,  this  rule  eliminates  the 
"well  filled"  requirement  for  volume- 
filled  containers.  This  revision  also 
increases  the  time  period  for  which 
inspection  certificates  remain  effective 
from  December  1  to  December  15  of 
each  marketing  season. 

Currently,  all  containers  of  kiwifmit 
must  be  "well-filled."  The  KAC 
unanimously  recommended  that  this 
requirement  apply  only  to  kiwifmit 
packed  in  trays.  Trays  included 
containers  with  compartments, 
cardboard  fillers,  or  molded  trays. 
Volume-filled  containers  include  bags 
and  bulk  bins.  The  "well  filled" 
requirement  was  issued  in  1985  and 
applies  to  all  containers.  However,  it 
was  intended  to  apply  primarily  to 
trays.  Use  of  volume-filled  containers 
has  increased  from  14  percent  of 
shipments  during  the  1985-86  seasons  to 
about  50  percent  of  shipments  in  1989- 
90.  Applications  of  the  "well  filled" 
requirement  to  volume-filled  containers 
means  that  there  should  be  practically 
no  movement  of  the  fmit  within  the 
container.  This  is  not  consistent  with 
current  packing  practices  and  the  KAC 
therefore  recommended  that  the  "well 
filled"  requirement  be  ehminated  for 
volume-filled  containers. 

Most  kiwifmit  sold  in  volume-filled 
containers,  particularly  bulk  bins,  is  sold 
by  weight  and  not  volume.  Therefore, 
the  "well  filled"  requirement  for  volume- 
filled  containers  does  not  necessarily 
serve  the  needs  of  handlers  or 
consumers.  Also,  if  certain  volume-filled 
containers  (e.g.,  bulk  bins)  are  packed  so 
that  there  is  practically  no  movement  of 
the  fmit  within  the  container,  the  weight 
of  the  fmit  on  top  may  cmsh  the  fmit  on 
the  bottom.  Eliminating  the  "Well  filled" 
requirement  for  volume-filled  containers 
will  therefore  be  consistent  with  current 
marketing  practices  and  is  expected  to 
result  in  improved  quality  of  Califomia 
kiwifmit. 

The  KAC  also  voted  10  to  1  to 
recommend  amending  the  size 
designations  established  for  kiwifmit 
packed  in  volume-filled  containers,  as 
shown  in  subparagraph  (a)(4)(iii)  of 
920.302.  Such  amendment  was  proposed 
in  the  Federal  Register  publication  of 
September  28, 1991  (56  FR  48764).  These 
size  designations  are  defined  by 
numerical  counts,  which  establish 
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maximum  numbers  of  fruit  per  8-pound 
sample  for  each  of  the  9  established 
sizes.  The  recommendation  permits 
individual  samples  to  be  up  to  4  ounces 
below  the  specified  6-pound  sample 
weight  as  long  as  the  average  weight  of 
all  samples  from  a  given  lot  is  at  least  8 
pounds. 

Each  size  designation  has  a  maximum 
number  of  fruit  permitted  per  8-pound 
sample.  CurrenUy  during  inspection,  the 
inspector  takes  ht>m  a  container  the 
maximum  number  of  fruit  permitted  for 
a  particular  size.  For  example.  Size  30 
fruit  is  defined  as  having  a  maximum  of 
32  pieces  of  fruit  in  an  8-poimd  sample. 
The  inspector  takes  32  pieces  of  fruit  as 
a  sample,  and  weighs  the  sample.  If  the 
sample  weighs  8  pounds  or  more,  it  is 
considered  to  meet  the  pack 
requirements;  any  sample  below  that 
weight  is  considered  to  fail  those 
requirements.  The  proposed  revision 
would  permit  a  weight  variance  of  up  to 
4  ounces  below  the  specified  8  pounds 
for  individual  samples.  However,  the 
average  weight  of  all  samples  would 
have  to  be  at  least  8  pounds  for  the  lot 
to  pass. 

The  effect  of  this  revision  would  be 
minimal  and  would  provide  needed 
flexibility  in  the  current  pack 
requirements,  and  reduce  additional 
repacking  costs  due  to  slight  variances 
of  weight  that  occur  during  packing. 
This  revision  would  also  have  the  effect 
of  relaxing  size  requirements.  Tlie 
proposed  revision  of  size  designations  is 
not  being  published  as  a  final  rule  in  this 
document  because  the  procedures 
required  to  make  corresponding 
revisions  to  the  import  regidation 
pursuant  to  section  8e  of  the  Act  have 
not  yet  been  completed. 

Kiwifruit  grown  in  California  is 
typically  harvested  in  late  September  or 
October.  The  fruit  is  packed  shortly 
after  harvest  and  placed  into  storage 
until  shipment.  The  shipping  season 
generally  extends  throughout  the  year. 

About  55  percent  of  the  harvested 
fruit  is  inspected  as  it  is  being  packed, 
prior  to  storage.  While  the  majority  of 
fruit  is  inspected  prior  to  storage,  some 
handlers  have  their  fruit  inspected  after 
storage  just  prior  to  shipment. 

When  kiwifruit  is  stored,  a  black 
sooty  mold  sometimes  appears  on  the 
fruit's  surface.  This  mold,  caused  by 
fruit  juice  on  the  surface  of  the  fruit, 
usually  begins  to  show  after  the 
kiwifruit  has  been  in  storage  for  over  a 
month.  In  order  to  control  this  problem, 
a  time  limit  on  the  validity  of  inspection 
certificates  was  established.  The  time 
limit  initially  established  in  1985  was 
until  January  15.  or  21  days  from  the 
date  of  inspection,  whichever  was  later. 


In  1985.  it  appeared  that  kiwifruit 
harvested  in  October  maintained  its 
quality  through  the  following  mid- 
January.  However,  during  the  1988-89 
season,  problems  with  black  sooty  mold 
resulted  in  the  KAC  reevaluating  this 
position  and  the  date  was  changed  to 
December  1.  to  reduce  the  likelihood  of 
moldy  fruit  entering  commercial 
channels. 

The  KAC  has  now  recommended  that 
the  current  December  1  certificate  life 
date  be  changed  to  December  15.  The 
KAC  believes  that  the  December  1 
expiration  date  of  the  inspection 
certificate  requires  shippers  to  have 
their  fruit  inspected  a  second  time  too 
soon  after  the  initial  inspection.  Since 
most  fruit  is  harvested  during  October 
through  December,  much  of  the  fruit  has 
not  been  in  storage  long  enough  to 
develop  black  sooty  mold.  For  example, 
a  handler  may  pack  and  have  fruit 
inspected  on  November  10.  If  an 
inspection  certificate  remains  valid  only 
until  December  1,  the  handler  would 
have  to  have  the  fruit  inspected  21  days 
later  if  it  is  to  be  shipped.  The  mold 
usually  does  not  appear  on  fruit  which  is 
stored  for  less  than  one  month. 

The  December  1  date  provides  that 
kiwifruit  could  be  inspected  up  to  2 
months  before  shipment,  as  kiwifruit 
harvest  and  packing  typically  begin  in 
late  September  or  October.  However. 
during  the  last  three  seasons  an 
estimated  70  to  80  percent  of  the 
kiwifruit  was  shipped  after  December 
15.  The  KAC  therefore  believes  that  a 
new  date  of  December  15  will 
sufficiently  control  the  mold  problem  for 
most  of  the  kiwifruit  that  is  shipped. 

This  revision  changes  the  current 
December  1  certificate  validity  date.  It 
provides  that  a  certificate  remains  vaUd 
until  December  15  or  21  days  from  the 
date  of  inspection,  whichever  is  later. 
Thus,  the  current  21 -day  limitation  will 
remain  in  effect  with  respect  to 
certificate  validity.  This  means  that 
kiwifruit  inspected  and  packed  less  than 
21  days  prior  to  December  15  will  not 
have  to  be  reinspected  until  21  days 
after  the  inspection  date. 

Although  this  change  increases  the 
time  period  during  which  inspection 
certificates  are  valid,  it  should 
su^ciently  prevent  the  occurrence  of 
black  sooty  mold  on  kiwifruit  shipped  to 
fresh  markets.  It  also  reduces  inspection 
costs  by  adding  2  weeks  to  the 
inspection  certificate  validity. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  proposed  rule  was  published  in  the 
September  26. 1991,  Federal  Ragister  (56 


FR  48762)  and  afforded  interested 
persons  until  October  28, 1991,  to  submit 
written  comments.  No  comments  were 
received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  KAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  untill  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  shipping  season 
has  started  and  therefore  this  rule 
should  be  implemented  as  soon  as 
possible.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  by 
the  KAC  at  a  public  meeting. 

list  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements.     « 
For  the  reasons  set  forth  in  the 

preamble,  7  CFR  part  920  is  hereby 

amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  920.155  is  revised  to  read  as 
follows: 

Note:  This  section  vriW  appear  in  the  Code 
of  Federal  Regulations. 

§920.155    Inspection  requtramwit 

Certification  of  any  kiwifruit  which  is 
inspection  and  certified  as  meeting 
grade,  size,  quality,  or  maturity 
requirements  in  effect  pursuant  to 
S  920.52  or  S  920.53  during  each  fiscal 
year  shall  be  valid  until  December  15  of 
such  year  or  21  days  from  the  date  of 
inspection,  whichever  is  later. 

§920.302    [Ammidcdl 

3.  Section  920.302  is  amended  by 
removing  paragraph  (a)(4)(i), 
redesignating  paragraphs  (a)(4)(ii). 
(a)(4)(iii).  and  (a)(4)(iv)  as  (a)(4)(i), 
(a)(4)(ii).  and  (a)(4)(iii),  respectively,  and 
removing  the  words  "V4-pound  or"  from 
the  last  sentence  of  newly  desiganted 
paragraph  (aj(4)(i). 

Dated:  December  6. 1991. 
Robert  C.  Keeney, 

Deputy  Director,  Frvit  and  Vegetable 
Division. 
[FR  Doc.  91-29746  Filed  12-12-01:  8:45  am] 
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FR  48762)  and  afforded  interested 
persons  until  October  28, 1991.  to  submit 
written  comments.  No  comments  were 
received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  KAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  untill  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  shipping  season 
has  started  and  therefore  this  rule 
should  be  implemented  as  soon  as 
possible.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  by 
the  KAC  at  a  public  meeting. 

list  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements.     .. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  hereby 
amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  920.155  is  revised  to  read  as 
follows: 

Note:  This  section  will  appear  in  the  Cktde 
of  Federal  Regulations. 

§920.155    Inspection  requirement 

Certification  of  any  kiwifruit  which  is 
inspection  and  certified  as  meeting 
grade,  size,  quality,  or  maturity 
requirements  in  effect  pursuant  to 
S  920.52  or  S  920.53  during  each  fiscal 
year  shall  be  valid  until  December  15  of 
such  year  or  21  days  from  the  date  of 
inspection,  whichever  is  later. 

§920.302    [Amended] 

3.  Section  920.302  is  amended  by 
removing  paragraph  (a)(4)(i), 
redesignating  paragraphs  (a)(4)(ii). 
(a)(4)(iii),  and  (a)(4)(iv)  as  (a)(4)(i), 
(a)(4)(ii),  and  (a)(4)(iii),  respectively,  and 
removing  the  words  "Vi-pound  or"  from 
the  last  sentence  of  newly  desiganted 
paragraph  (aj(4)(i). 

Dated:  Decemlier  6. 1991. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  91-29746  Filed  12-12-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2,  50.  54,  and  140 
RIN  3150-AD04 

Nuclear  Power  Plant  License  Renewal 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  issuing  a  final  rule  that 
establishes  the  requirements  that  an 
applicant  for  renewal  of  a  nuclear 
power  plant  operating  license  must 
meet,  the  information  that  must  be 
submitted  to  the  NRC  for  review  so  that 
the  agency  can  determine  whether  those 
requirements  have  in  fact  been  met,  and 
the  application  procedures.  This  rule  is 
necessary  to  provide  the  regulatory 
requirements  for  extending  nuclear 
power  plant  operating  licenses  beyond 
40  years. 
EFFECTIVE  DATE:  January  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Sege,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-3917;  or 
Francis  Akstulewicz,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-1136. 
SUPPI^MENTARY  INFORMATION:  . 
I.  Introduction. 
n.  Background. 
III.  Final  Action. 
rV.  Principal  Issues. 

a.  Regulatory  Philosophy  and  Approach: 
Two  Principles. 

b.  First  Principle:  Process  for  Ensuring 
Acceptability  of  Current  Licensing  Basis. 

c.  Current  Licensing  Basis. 

d.  Second  Principle:  Maintaining  the 
Licensing  Basis  During  Renewal  Term. 

e.  Aging  Management  and  Integrated  Plant 
Assessment. 

f.  Renewal  Finding  and  Hearing  Scope. 

g.  Nature  of  License. 

h.  Latest  Date  for  Filing  Renewal 
Application,  the  Timely  Renewal 
Doctrine,  and  Sufficiency  of  Renewal 
Application. 

i.  Earliest  Date  for  Filing  Applications. 

j.  Withdrawal  of  Application. 

k.  Renewal  Term. 

1.  Effective  Date  of  Renewed  License. 

m.  Subsequent  Renewals. 

n.  Content  of  Application — Technical 
Information. 

o.  Environmental  Information. 

p.  BackHt  Considerations. 

q.  Procedure  for  Hearings. 

r.  Report  of  the  Advisory  Committee  on 
Reactor  Safeguards. 

s.  Emergency  Planning  Considerations. 

t.  Plant  Physical  Security  Considerations. 

u.  Operator  Licensing  Considerations. 


V.  Financial  Qualification  Considerations, 
w.  Decommissioning  Considerations. 
X.  Antitrust  Review, 
y.  Compliance  with  10  CFR  Part  140. 

V.  Availability  of  Documents. 

VI.  Finding  of  No  Significant  Environmental 

Impact. 

VII.  Paperwork  Reduction  Act  Statement. 

VIII.  Regulatory  Analysis. 

IX.  Regulatory  Flexibility  Act  Certification. 

X.  Non-Applicability  of  Backfit  Rule. 

I.  Introduction 

The  Atomic  Energy  Act  of  1954  (AEA) 
limits  the  duration  of  most  operating 
licenses  for  nuclear  power  plants  to  a 
maximum  of  40  years  but  permits  their 
renewal.  The  Commission's  regulations 
at  10  CFR  50.51  implement  this  authority 
by  permitting  renewal.  However.  §  50.51 
provides  no  standards  for  procedures  for 
renewal  applications.  The  nuclear  utility 
industry  has  expressed  considerable 
interest  in  operating  existing  nuclear 
power  plants  beyond  their  initial  term  of 
operation.  The  industry  has  undertaken 
several  initiatives  in  support  of  plant  life 
extension.  A  Steering  Committee  on 
Nuclear  Plant  Life  Extension  (NUPLEX) 
has  been  formed  under  the  direction  of 
the  Nuclear  Management  and  Resources 
Council  (NUMARC).  The  Electric  Power 
Research  Institute  (EPRI),  in  cooperation 
with  the  U.S.  Department  of  Energy 
(DOE),  and  two  utilities  have  sponsored 
research  on  life  extension,  including 
pilot  studies  on  two  nuclear  plants, 
Surry-1  and  Monticello.  This  has 
culminated  in  DOE  funding  of  two  lead 
applications  for  renewal  of  the  operating 
licenses  for  the  Yankee  Rowe  and 
Monticello  Facilities. 

The  nuclear  industry  has  urged  the 
NRC  to  develop  standards  and 
procedures  for  license  renewal  so  that 
the  utilities  would  know  what  will  be 
required  to  obtain  a  renewed  operating 
license.  The  industry  states  that  a 
license  renewal  rule  is  needed  now 
because  a  significant  number  of  plants 
will  be  making  decisions  in  the  near 
future  as  to  whether  to  seek  license 
renewal.  For  the  oldest  nuclear  power 
plants,  the  expiration  dates  of  their 
original  operating  licenses  are 
approaching.  Utilities  contend  that  they 
will  require  10  to  15  years  to  plan  and 
build  replacement  power  plants  if  the 
operating  licenses  for  existing  nuclear 
power  plants  are  not  renewed.  They 
also  contend  that  the  NRC's  technical 
requirements  for  license  renewal  must 
be  established  before  .:tilities  can 
reasonably  determine  whether  renewal 
of  their  existing  operating  licenses  is 
economically  justified.  (For  more 
information  on  the  expiration  dates  of 
facility  operating  licenses,  see  appendix 
A  to  the  regulatory  analysis  for  license 
renewal,  NUREG-1362.)  To  ensure  a 


reasoned  process  for  considering  license 
renewal  for  those  who  may  pursue  it, 
the  NRC  is  establishing  the  procedures, 
criteria,  and  standards  governing  the 
requirements  for  renewal  of  nuclear 
power  plant  operating  licenses. 

II.  Background 

The  NRC's  research  program  on  the 
degradation  of  nuclear  power  plant 
systems,  structures,  and  components 
(SSCs)  due  to  aging  began  in  the  early 
1980s.  In  1982,  the  NRC  staff,  recognizing 
the  potential  impact  of  plant  aging 
phenomena  on  the  continued  safe 
operation  of  nuclear  power  plants, 
convened  a  "Workshop  on  Plant  Aging" 
in  Bethesda,  Maryland.  The  purpose  of 
the  workshop  was  to  focus  attention  on 
how  to  best  proceed  to  identify  and 
resolve  the  various  technical  issues 
related  to  plant  aging.  In  1985,  the 
Division  of  Engineering  of  the  Office  of 
Nuclear  Regulatory  Research  issued  the 
first  comprehensive  program  plan 
(NUREG-1144)  for  Nuclear  Plant  Aging 
Research  (NPAR).  By  1986,  the 
evaluation  of  age-related  degradation  in 
safety-related  SSCs  became  a  more 
important  priority  with  the  recognition 
that  utilities  were  interested  in 
extending  the  life  of  their  existing  power 
plants  beyond  the  term  of  their  original 
operating  licenses.  In  response  to  the 
NPAR  program  plan,  the  NRC  staff 
established  a  Technical  Integration 
Review  Group  for  the  Aging  and  Life 
Extension  (TIRGALEX).  The  objectives 
of  TIRGALEX  were  to  clearly  define  the 
technical,  safety,  and  regulatory  policy 
issues  associated  with  plant  aging  and 
life  extension  and  to  develop  a  plan  for 
resolving  the  issues  in  a  timely,  well- 
integrated  manner.  In  May  1987,  the 
NRC  issued  the  TIRGALEX  report,  "Plan 
to  Accomplish  Technical  Integration  for 
Plant  Aging/Life  Extension."  It 
identified  a  broad  spectrum  of  technical, 
safety,  and  regulatory  policy  issues. 
These  issues  included  identification  of 
SSCs  that  are  susceptible  to  aging  and 
could  adversely  affect  safety; 
degradation  processes;  testing, 
surveillance,  and  maintenance 
requirements:  and  criteria  for  evaluating 
residual  life.  TIRGALEX  concluded  that 
many  aging  phenomena  are  readily 
managed  and  do  not  pose  major 
technical  issues  that  would  preclude  life 
extension,  provided  that  necessary 
compensatory  measures  such  as 
maintenance,  surveillance,  repair,  and 
replacement  are  effectively  implemented 
during  the  extended  period  of  operation. 

Simultaneously,  a  request  for 
comments  on  the  establishment  of  a 
policy  statement  on  life  extension  was 
published  in  the  Federal  Register  (51  FR 
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40334:  November  6, 1986).  CommoitB 
were  requested  on  seven  major  policy, 
technical,  and  procedural  issues  (21 
separate  questions).  Two  policy  areas 
focused  on  the  tinting  of  regulatory 
action  on  life  extension,  including  the 
need  for  a  policy  statement,  and  timing 
of  resolution  of  policy,  technical,  and 
procedural  issues.  Other  issues 
addressed  included  (1)  the  earliest  and 
latest  dates  for  filing  a  life  extension 
application  and  the  potential  term  of 
Mck  an  extension:  (2]  an  appropriate 
licensing  basis,  including  the  need  for 
and  role  of  a  probabilistic  risk 
assessment  (PRA);  (3)  the  nature  of 
aging  degradation,  its  identification  and 
mitigation,  and  the  need  for  research 
and  changes  to  industry  codes  and 
standards;  and  (4)  the  need  for 
procedural  changes  in  the  Commission's 
regulations  for  handling  life  extension 
requests.  A  total  of  58  written  comments 
were  received  from  the  electric  utility 
industry,  public  interest  groups,  private 
dtixens,  independent  consultants,  and 
government  agencies.  These  comments 
were  reviewed  and  a  summary  provided 
in  SECY-87-179,  "Status  of  Staff 
Activities  to  Develop  a  License  Renewal 
Policy,  Regulations  and  Licensing 
Guidance  and  to  Report  on  Public 
CommenU  "  (July  21, 1987). 

Based  on  these  comments,  the  staff 
began  to  specifically  identify  and 
resolve  the  wide  variety  of  policy  and 
tecknicai  issues  relevant  to  life 
extension.  In  August  1968,  the  staff 
poblished  an  Advance  Notice  of 
Proposed  Rulemaking  (ANW)  in  the 
Federal  Register  (53  PR  32919;  August  29. 
1988)  in  which  the  Commission 
announced  its  intention  to  bypass  a 
pohcy  statement  and  go  direcdy  to 
preparing  a  proposed  rale  on  license 
renewal  The  ANPR  also  announced  the 
availability  of  NUREG-1317, 
"Regulatory  Options  for  Nuclear  Plant 
License  Renewal,"  and  requested 
ccnnments  on  the  issues  discussed  in  the 
NUREG  report.  First  three  alternative 
licensing  bases  for  assessing  the 
adequacy  of  a  hcense  renewal 
apphcation  were  presented  and 
discussed:  (1)  The  existing  licensing 
basis  for  a  facility,  (2)  supplementation 
of  the  existing  licensing  basis  with 
reviews  in  safety  significant  areas,  or  (3) 
comphance  with  new-plemt  standards  at 
the  time  the  application  is  submitted. 
Conunenters  were  asked  to  identify 
whether  any  other  major  regulatory 
options  for  license  renewal  should  be 
considered  and  whether  verification  of 
the  existing  licensing  basis  at  each  plant 
should  be  required  for  license  renewal 
Second,  two  alternatives  for  handling 
uncertainties  in  age-related  degradation 


were  described  and  discussed:  (1) 
Emphasize  maintenance,  inspection,  and 
reliability  assurance,  or  (2)  emphasize 
defense-in-depth.  The  relative  merit  of 
the  two  alternatives  was  the  second 
subject  for  comment.  Third,  the 
advisabihty  of  preparing  a  generic 
environmental  impact  statement  (GEIS) 
and  the  question  of  whether  part  51 
should  be  amended  to  permit  the  NRC 
the  option  of  preparing  an 
environmental  assessment  (EA)  instead 
of  an  environmental  impact  statement 
were  discussed.  Finally,  12  procedural 
and  policy  issues  were  discussed. 
Comments  were  invited  on  the 
environmenttd,  procedural,  and  policy 
issues. 

Fifty-three  written  comments  were 
received  for  nuclear  industry  groups  and 
individual  utilities,  public  interest 
groups,  and  Federal  State  agencies  in 
respon^ie  to  the  ANPR  and  NUREG- 
1317.  An  overview  and  summary 
analysis  of  the  comments  are  contained 
in  NUREG/CR-5332,  "Summary  and 
Analysis  of  Public  Comments  on 
NUREG-1317:  Regulatory  Options  for 
Nuclear  Plant  License  Renewal"  (March 
1989). 

Also  in  1988,  the  NRC.  in  cooperation 
with  the  American  Nuclear  Society 
(ANS),  the  American  Society  of  Civil 
Engineers  (ASCE),  the  American  Society 
of  Mechanical  En^eers  (ASME),  and 
the  Institute  of  Electrical  and  Electronic 
Engineers  (IEEE),  sponsored  an 
International  Nuclear  Power  Plant  Aging 
Symposium.  The  symposium,  which  was 
held  in  Bethesda.  Maryland,  from 
August  30  through  September  1. 1988, 
was  attended  by  more  than  550 
inteniadonaily  prominent  nuclear 
scientists  and  engineers  from  16 
countries.  The  symposium  focused  of  the 
potential  safety  issues  arising  from 
progressive  aging  of  nuclear  power 
plants.  These  issues  included  aging  of 
insulating  materials,  degradatiou  of 
pumps  and  valves,  reliability  of  safety 
system  components,  radiation  and 
thermal  embritdement  of  metals,  and 
erosion-corrosion  of  fluid-mechanical 
systems.  The  symposium  discussion 
addressed  topics  in  the  staffs  report 
NUREG-1317,  which  had  been  published 
immediately  preceding  the  symposium. 
The  proceedings  of  the  symposium  were 
published  as  NUREG/CP-0100  in  March 
1966. 

The  NRC  staffs  views  on  specific 
licimse  renewal  issues,  as  evolved  in 
early  1989,  were  presented  to  the  public 
in  an  NRC  panel  discussion  and 
question  and  answer  session  at  the 
NRC's  Regulatory  Information 
Conference,  held  on  April  18, 19,  and  20, 
1989.  Among  the  issues  discussed  were 


the  nature  of  a  renewed  license 
(renewed  license  versus  amendment  of 
existing  license),  the  need  for  a  PRA, 
integration  with  the  Individual  Plant 
Examination  (IPE)  process,  and 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

On  October  13, 1989  (54  FR  41980).  the 
Commission  announced  that  a  workshop 
would  be  held  on  November  13  and  14, 
1989.  to  focus  on  specific  technical 
issues,  including  identification  of  the 
significant  technical  issues  bearing  on 
safety,  the  nature  and  content  of 
standards  for  issuance  of  a  renewed 
license,  and  the  appropriate  role  and 
scope  of  deterministic  and  probabilistic 
risk  assessments.  In  addition,  the 
schedule  for  rulemaking  and 
alternatives  for  addressing  compliance 
with  NEPA  were  identified  as  issues  for 
discussion.  General  questions  to  focus 
workshop  discussions  were  provided  in 
the  Federal  Register  notice  and  later 
supplemented  by  a  more  detailed  set  of 
questions.  In  addition,  the  Federal 
Register  notice  included  a  "Preliminary 
Regulatory  Philosophy  and  Approach  for 
License  Renewal  Regulation"  and  an 
"Outline  of  a  Conceptual  Approach  to  a 
License  Renewal  Rule."  Written 
comments  on  the  questions,  the 
statement  of  regulatory  philosophy,  and 
the  conceptual  rule  outline  were 
accepted  by  the  agency  up  to  December 
1, 1989.  Transcripts  were  made  of  the 
entire  workshop.  Two  himdred  and  one 
individuals  (not  including  NRC  staff) 
representing  89  organizations  registered 
for  the  workshop.  Comments  provided 
during  the  workshop  were  from  industry 
representatives  and  individuals 
affiliated  with  the  nuclear  industry. 
NUMARC.  Yankee  Atomic  Electric 
Company,  and  Northern  States  Power 
Company  presented  prepared  conunents 
at  each  session.  In  addition,  written 
comments  were  received  from  12 
organizations,  including  substantial 
submissions  by  NUMARC,  Yankee 
Atomic,  Northern  States  Power, 
Westinghouse,  the  IlHnois  Dnoartment 
of  Nuclear  Safety,  and  an  independent 
consultant.  DOE  was  the  only  Federal 
agency  submitting  written  comments. 
No  comments  were  submitted  by  any 
public  interest  group.  The  issues  raised 
in  these  comments  are  discussed  in 
MJREG-1411. 

On  July  17, 1990,  the  Commission 
issued  for  public  conunent  the  proposed 
rule  for  license  renewal  (55  FR  29043). 
Comments  were  also  solicited  on  the 
following  supporting  documents  that 
provided  the  basis  for  the  rule:  NUREG- 
1412.  "Foundation  for  tlie  Adequacy  of 
the  Licensing  Bases ':  NUREG-1396, 
"Environmental  Assessment  for 
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the  nature  of  a  renewed  hcense 
(renewed  license  versus  amendment  of 
existing  license),  the  need  for  a  PRA, 
integration  with  the  hidividual  Plant 
Examination  (IPE)  process,  and 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

On  October  13, 1989  (54  FR  41980),  the 
Commission  announced  that  a  workshop 
would  be  held  on  November  13  and  14, 
1989,  to  focus  on  specific  technical 
issues,  including  identification  of  the 
significant  technical  issues  bearing  on 
safety,  the  nature  and  content  of 
standards  for  issuance  of  a  renewed 
license,  and  the  appropriate  role  and 
scope  of  deterministic  and  probabilistic 
risk  assessments.  In  addition,  the 
schedule  for  rulemaking  and 
alternatives  for  addressing  compliance 
with  NEPA  were  identified  as  issues  for 
discussion.  General  questions  to  focus 
workshop  discussions  were  provided  in 
the  Federal  Register  notice  and  later 
supplemented  by  a  more  detailed  set  of 
questions.  In  addition,  the  Federal 
Register  notice  included  a  "Preliminary 
Regulatory  Philosophy  and  Approach  for 
License  Renewal  Regulation"  and  an 
"Outline  of  a  Conceptual  Approach  to  a 
License  Renewal  Rule."  Written 
comments  on  the  questions,  the 
statement  of  regulatory  philosophy,  and 
the  conceptual  rule  outline  were 
accepted  by  the  agency  up  to  December 
1, 1989.  Transcripts  were  made  of  the 
entire  workshop.  Two  himdred  and  one 
individuals  (not  including  NRC  staff) 
representing  89  organizations  registered 
for  the  workshop.  Comments  provided 
during  the  workshop  were  from  industry 
representatives  and  individuals 
affiliated  with  the  nuclear  industry. 
NUMARC.  Yankee  Atomic  Electric 
Company,  and  Northern  States  Power 
Company  presented  prepared  comments 
at  each  session.  In  addition,  written 
comments  were  received  from  12 
organizations,  including  substantial 
submissions  by  NUMARC,  Yankee 
Atomic,  Northern  States  Power, 
Westinghouse.  the  Ilhnois  Dnoartment 
of  Nuclear  Safety,  and  an  independent 
consultant.  DOE  was  the  only  Federal 
agency  submitting  written  comments. 
No  comments  were  submitted  by  any 
public  interest  group.  The  issues  raised 
In  these  comments  are  discussed  in 
NUREG-1411. 

On  July  17, 1990.  the  Commission 
issued  for  public  comment  the  proposed 
rule  for  license  renewal  (55  FR  29043). 
Comments  were  also  solicited  on  the 
following  supporting  documents  that 
provided  the  basis  for  the  rule:  NUREG- 
1412.  "Foundation  for  the  Adequacy  of 
the  Licensing  Bases ':  NUREG-1396. 
"Environm«ital  Assessment  for 
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Proposed  Rule  on  Nuclear  Power  Plant 
License  Renewal";  and  NUREG-1362. 
"Regulatory  Analysis  for  Proposed  Rule 
on  Nuclear  Power  Plant  License 
Renewal."  A  90-day  comment  period 
was  provided,  which  expired  on 
October  15. 1990.  Three  requests  for 
extension  of  the  comment  period  were 
received.  The  Commission  denied  these 
requests  (55  FR  34939.  August  27, 1990) 
but  reiterated  its  intention  to  consider 
comments  received  after  the  closing 
date  if  practical  to  do  so.  Comments 
received  by  December  31, 1990,  were 
considered.  In  total,  197  comment  letters 
wtre  received,  including  121  from 
organizations  and  76  from  private 
citizens. 

Eighty-three  separate  responses  were 
received  from  the  nuclear  industry.  The 
most  extensive  comments  were 
provided  by  NUMARC.  In  addition,  four 
other  industry  organizations  responded: 
Electric  Power  Research  Institute. 
Nuclear  Utility  Group  on  Equipment 
Qualification.  Nuclear  Utility  Backfitting 
and  Reform  Group,  and  Utility 
Decommissioning  Group.  Eighteen 
organizations  representing  vendors  and 
manufacturers  of  nuclear-related 
equipment  submitted  comments, 
including  Westinghouse  Corporation 
and  Asea  Brown  Boveri-Combustion 
Engineering  Nuclear  Power.  In  addition, 
two  engineering  firms  responded.  Thirty- 
five  nuclear  utility  companies  provided 
separate  responses.  Many  of  them  did 
not  provide  detailed  comments  but 
simply  endorsed  the  comments  provided 
by  NUMARC. 

Three  law  firms  submitted  comments 
on  behalf  of  utilities,  nuclear  industry 
groups,  and  other  organizations.  Spiegel 
and  McDiarmid  submitted  comments  on 
behalf  of  the  American  Public  Power 
Association  (APPA)  and  the  National 
Rural  Electric  Cooperative  Association 
and  Power  Systems.  Winston  and 
Strawn  submitted  five  separate  sets  of 
comments.  One  set  was  on  behalf  of  the 
Utility  Decommissioning  Group,  one  set 
was  on  behalf  of  the  Nuclear  Utility 
Backfilling  and  Reform  Group 
(NUBARG),  two  were  on  behalf  of  nine 
utilities,  and  one  was  for  seven  utilities. 
Newman  and  Holtzinger  submitted 
comments  on  behalf  of  15  utilities. 

Non-industry  groups  comprised  17 
public  inleresl  groups,  a  publishing 
company  (Nuclear  Plant  Journal),  a 
business  organization  (U.S.  Chamber  of 
Commerce),  a  professional  organization 
(American  Nuclear  Society),  a  law  firm 
(Hopkins  and  Sutter),  three  Federal 
agencies,  and  nine  State  agencies.  Some 
public  interest  groups  submitted 
comments  jointly  with  others  (e.g.,  joint 
response  by  UCS  and  New  England 


Coalition  on  Nuclear  Pollution;  and 
NIRS  and  Greenpeace).  Fifteen  residents 
near  the  Yankee  Rowe  plant  stated  their 
opposition  to  renewal  of  that  plant's 
operating  license.  Forth-six  other 
individuals  submitted  letters  supporting 
the  proposed  rule.  The  DOE  provided 
comments  generally  in  support  of  the 
rule.  Two  agencies  from  the  State  of 
Ohio  responded:  Ohio  EPA  and 
Emergency  Management  Agency. 
Included  in  the  State  agency 
classification  is  the  Massachusetts  State 
Senate  Office  of  Senator  John  Olver  who 
represents  a  district  near  the  Yankee 
Rowe  plant. 

An  analysis  of  the  public  comments 
and  the  Commission's  response  to  these 
comments  are  documented  in  NUREG- 
1428,  "Analysis  of  Public  Comments  on 
the  Proposed  Rule  on  Nuclear  Power 
Plant  License  Renewal."  The 
Commission's  resolution  of  principal 
issues  raised  by  the  commenters  is  also 
incorporated  in  the  pertinent  sections  of 
the  Statement  of  Considerations  for  this 
rule. 

Implementation  guidance  for  10  CFR 
part  54  was  drafted  on  the  basis  of  the 
proposed  rule  and  issued  as  drafts  for 
public  comment  on  December  10, 1990. 
Two  staff  guidance  documents  were 
included:  Draft  Regulatory  Guide  DG- 
1009,  "Standard  Format  and  Content  of 
Technical  Information  for  Applications 
to  Renew  Nuclear  Power  Plant 
Operating  Licenses,"  December  1990, 
and  NUREG-1299.  "Standard  Review 
Plan  for  the  Review  of  License  Renewal 
Applications  for  Nuclear  Power  Plants." 
November  1990.  The  public  comment 
period  closed  on  March  8, 1991.  These 
documents  will  be  revised  as  a  result  of 
public  comments,  this  final  rule,  and  the 
experience  gained  during  the  review  of 
the  lead  plant  license  renewal 
application. 

The  environmental  impacts  of 
individual  nuclear  power  plant  license 
renewals  are  the  subject  of  a  generic 
environmental  impact  statement  (GEIS) 
end  a  separate  rulemaking  action  that 
will  propose  changes  to  10  CFR  part  51. 
An  Advance  Notice  of  Proposed 
Rulemaking  invited  early  public 
comments  concerning  this  part  51 
rulemaking  (55  FR  29964;  July  23, 1990). 
A  Notice  of  Intent  (NOI)  to  prepare  a 
GEIS  was  simultaneously  published 
with  the  notice  of  proposed  rulemaking 
(55  FR  29967;  July  23, 1990).  The 
proposed  revisions  to  part  51  and  the 
supporting  documents  were  published 
for  public  review  and  comment  on 
September  17. 1991  (56  FR  47016).  The 
comment  period  for  this  action  expires 
December  16. 1991. 


III.  Final  Action 

The  Atomic  Energy  Act.  which 
permits  renewal  of  licenses,  and  the 
Commission's  current  provision 
governing  license  renewal,  10  CFR  50.51, 
do  not  contain  specific  procedures, 
criteria,  and  standards  that  must  be 
satisfied  in  order  to  renew  a  license. 
This  final  rule,  10  CFR  part  54, 
establishes  the  procedures,  criteria,  and 
standards  governing  nuclear  power 
plant  license  renewal. 

The  most  fundamental  issue  in  this 
rulemaking  is  what  standards  and  scope 
of  review  should  apply  to  license 
renewal  decisions.  'The  Commission's 
approach  to  and  resolution  of  these 
issues  are  discussed  in  detail  in  section 

IV.  In  brief: 

(1)  It  is  not  necessary  for  the 
Commission  to  review  each  renewal 
application  against  standards  and 
criteria  that  apply  to  newer  plants  or 
future  plants  in  order  to  ensure  that 
operation  during  the  period  of  extended 
operation  is  not  inimical  to  the  public 
health  and  safety.  Since  initial  licensing, 
each  operating  plant  has  continually 
been  inspected  and  reviewed  as  a  result 
of  new  information  gained  from 
operating  experience.  Ongoing 
regulatory  processes  provide  reasonable 
assurance  that,  as  new  issues  and 
concerns  arise,  measures  needed  to 
ensure  that  operation  is  not  inimical  to 
the  public  health  and  safety  and 
common  defense  and  security  are 
"backfitted"  onto  the  plants.  The 
Commission  cannot  conclude  that  its 
regulation  of  operating  reactors  is 
"perfect "  and  cannot  be  improved,  that 
all  safety  issues  applicable  to  all  plants 
have  been  resolved,  or  that  all  plants — ^ 
have  been  and  at  all  times  in  the  future 
will  operate  in  perfect  compliance  with 
all  NRC  requirements.  However,  based 
upon  its  review  of  the  regulatory 
programs  in  this  rulemaking,  the 
Commission  does  conclude  that  (a)  its 
program  of  oversight  is  sufficiently 
broad  and  rigorous  to  establish  that  the 
added  discipline  of  a  formal  license 
renewal  review  against  the  full  range  of 
current  safety  requirements  would  not 
add  significantly  to  safety,  and  (b)  such 
a  review  is  not  needed  to  ensure  that 
continued  operation  during  the  period  of 
extended  operation  is  not  inimical  to  the 
public  health  and  safety. 

The  regulatory  process  also  reviews 
the  ownership  and  operation  of  the 
facility  to  ensure  that  the  operation  of 
nuclear  power  plants  will  not  be 
inimical  to  the  common  defense  and 
security.  Accordingly,  the  Commission 
concludes  that  a  formal  license  renewal 
review  against  applicable  common 
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defense  and  security  reqtiirements  is  not 
needed  to  ensure  that  continued 
operation  during  the  period  of  extended 
operation  is  not  inimical  to  the  common 
defense  and  security. 

(2)  The  Commission's  ongoing 
processes  have  not.  quite  logically, 
addressed  safety  questions  which,  by 
their  nature,  become  important 
principally  during  the  period  of 
extended  oper?  ion  beyond  the  initial 
40-year  license  term.  By  their  nature, 
these  questions  have  limited  relevance 
to  safety  under  the  initial  operating 
licenses.  l\\is  leads  the  Commission  to 
conclude,  as  explained  in  greater  detail 
in  secti<xi  IV,  that  age-related 
degradation  of  plant  systems,  structures, 
and  components  that  is  unique  for  the 
extended  period  of  operation  must  be 
elevated  before  a  renewed  Ucense  is 
issued.  Hiis  is  a  new  safety  issue  that 
has  not  beoi  treated  in  a  comprehensive 
fasfaim  in  the  Commission's  ongoing 
oversight  of  operating  reactors. 
However,  age-related  degradation  will 
be  critical  to  safety  diiring  the  term  of 
the  renewed  license.  The  Commission 
believes  that  the  discipline  of  a  formal 
tat^rated  plant  assessment  of  age- 
related  degradation  unique  to  license 
renewal  is  necessary.  The  Commission 
recognizes  that,  as  it  gains  more 
experience  with  age-related  degradation 
review,  it  may  revisit  the  need  for  such  a 
disciplined  re\new  process  and 
potentially  narrow  the  scope  of  the 
safety  review.  But  for  now,  the 
Commission  condades  that  a  formal 
review  of  age-related  degradation 
unique  to  license  renewal  is  needed  at 
license  renewal  to  ensure  that  operation 
during  the  period  of  extended  operation 
will  not  be  inimical  to  the  public  health 
and  safety. 

(3]  Age-related  degradation  is  the 
result  of  physical  processes  and  a 
natural  consequence  of  plant  operation. 
Many  plant  SSCs  have  been  designed 
for  a  40-year  life.  The  design  of  these 
SSCs  has  accounted  for  age-related 
factors  such  as  fatigue,  corrosion,  and 
other  effects  of  the  environment  to 
which  the  SSCs  are  exposed  during  at 
least  this  40-year  period.  However,  since 
license  renewal  will  result  in  operation 
of  these  SSCs  beyond  the  40  years 
assumed  in  their  design,  additional 
analyses  and/or  actions  may  he 
necessary  to  ensure  diat  an  acceptable 
level  of  safety  is  maintained  during  the 
period  of  extended  operation.  For 
individual  plants,  there  may  be  other 
safety  issues  that  may  arise  in 
cormection  with  renewal  that,  by  their 
nature,  are  not  relevant  to  safety  during 
the  initial  operating  Ucense  term.  These 


kinds  of  issues  would,  by  their  nature, 
not  be  addressed  in  ongoing  processes 
intended  to  provide  adequate  protection 
during  the  initial  term  of  operation  but, 
because  of  their  plant-specific  nature, 
must  be  addressed  in  renewals  case  by 
case. 

(4)  The  licensing  basis  for  a  nuclear 
power  plant  during  the  renewal  term 
will  consist  of  the  current  licensing  basis 
and  new  commitments  to  monitor, 
manage,  and  correct  age-related 
degradation  unique  to  license  renewal. 
as  appropriate.  The  current  hcensing 
basis  includes  all  applicable  NRC 
requirements  and  licensee  commitments, 
as  defined  in  the  rule. 

(5)  An  opportunity  for  a  formal  public 
hearing  is  provided  to  permit  interested 
persons  to  raise  contentions  on  the 
adequacy  of  the  renewal  applicant's 
proposals  to  address  age-related 
degradation  unique  to  license  renewal 
and  compliance  with  applicable 
requirements  of  10  CFR  part  51.  Section 
2.758  of  10  CFR  part  2  is  amended  to 
specify  the  circumstances  under  which 
the  10  CFR  part  54  rule  may  be 
challenged  in  such  a  hearing. 

(6)  A  renewal  application  may  be 
made  not  more  than  20  years  before 
license  expiration.  It  must  be  made  not 
less  than  5  years  before  license 
expiration  for  the  timely  renewal 
provision  of  10  CFR  2.100  to  apply. 

[7]  A  renewal  license  is  effective  upon 
its  issuance  and  supersedes  the  existing 
operating  license. 

(8)  A  renewal  hcense  may  be  granted 
for  a  term  as  justined  by  the  licensee, 
bat  not  for  more  than  20  years  beyond 
the  existing  license  expiration. 

rv.  Principal  Issues 

a.  Regulatory  Philosophy  and  Approach: 
Two  Principles 

There  is  considerable  logic  to  the 
proposition  that  issues  that  are  material 
as  to  whether  a  nuclear  power  plant 
operating  license  may  be  renewed 
should  be  confined  to  those  issues  that 
are  uniquely  relevant  to  protecting  the 
public  healdi  and  safety  and  common 
defense  and  security  during  the  renewal 
period.  Other  issues  would,  by 
definition,  have  a  relevance  to  the  safety 
and  sectirity  of  current  plant  operation. 
Given  the  Commission's  ongoing 
obligation  to  oversee  the  safety  and 
security  of  operating  reactors,  issues 
that  are  relevant  to  both  current  plant 
operation  and  operation  during  the 
extended  period  must  be  addressed  now 
within  the  present  license  term  rather 
than  at  the  time  of  renewal.  Otherwise, 
the  scope  of  Commission  inquiry  into 
the  safety  and  security  during  the 


current  term  of  operation  would  depend 
on  the  unrelated  decision  of  a  licensee 
to  seek  license  renewal  and  the  timing 
of  the  Commission's  renewal  decision. 
In  some  cases,  safety  or  security  may  be 
endangered  if  the  resolution  of  a  safety 
or  security  matter  relevant  to  both 
ongoing  and  extended  operation  were 
postponed  until  the  final  renewal 
decision  (which  itself  may  occur  several 
years  after  filing  of  the  renewal 
application).  While  in  theory  the 
Commission  could  undertake 
duplicative  reviews  of  issues  that  are 
relevant  to  both  ongoing  operation 
during  the  current  license  term  and 
extended  operation  beyond  the  current 
term,  this  would  be  wasteful  of  the 
Commission's  resources.  As  part  of  this 
rulemaking,  the  Commission  has 
carefully  considered  the  desirability  of 
renewal  reviews  that  would  duplicate 
the  Commission's  ongoing  review  of 
operating  reactors.  This  consideration 
has  nonetheless  led  the  Commission  to 
formulate  the  following  two  principles. 

The  first  principle  is  that,  with  the 
exception  of  age-related  degradation 
unique  to  Hcense  renewal  and  possibly 
some  few  other  issues  related  to  safety 
only  during  extended  operation,  the 
regulatory  process  is  adequate  to  ensure 
that  the  licensing  bases  of  all  currently 
operating  plants  provide  and  maintain 
an  acceptable  level  of  safety  for 
operation  so  that  operation  will  not  be 
inimical  to  public  health  and  safety  or 
common  defense  and  security. 
Continuing  this  regulatory  process  in  the 
future  will  ensure  that  this  principle 
remains  valid  during  any  renewal  term 
if  the  regulatory  process  is  modified  to 
include  age-related  degradation  unique 
to  license  renewal.  Moreover, 
consideration  of  the  range  of  issues 
relevjint  only  to  extended  operation  has 
led  the  Commission  to  conclude  that 
there  is  likely  only  one  real  issue 
generally  applicable  to  all  plants — age- 
related  degradation.  The  renewal  rule 
focuses  the  Commission's  review  on  this 
one  safety  issue  but  provides  leeway  for 
the  Commission  to  consider,  on  a  case- 
by-case  basis,  other  issues  unique  to 
extended  operation. 

The  second  and  equally  important 
principle  is  that  each  plant's  current 
licensing  basis  must  be  maintained 
during  the  renewal  term,  in  part  through 
a  program  of  age-related  degradation 
management  for  systems,  structures,  and 
components  that  are  important  to 
license  renewal  as  deftoed  in  the  final 
rule. 
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current  term  of  operation  would  depend 
on  the  unrelated  decision  of  a  licensee 
to  seek  license  renewal  and  the  timing 
of  the  Commission's  renewal  decision. 
In  some  cases,  safety  or  security  may  be 
endangered  if  the  resolution  of  a  safety 
or  security  matter  relevant  to  both 
ongoing  and  extended  operation  were 
postponed  until  the  fmal  renewal 
decision  (which  itself  may  occur  several 
years  after  filing  of  the  renewal 
application).  While  in  theory  the 
Commission  could  undertake 
duplicative  reviews  of  issues  that  are 
relevant  to  both  ongoing  operation 
during  the  current  license  term  and 
extended  operation  beyond  the  current 
term,  this  would  be  wasteful  of  the 
Commission's  resources.  As  part  of  this 
rulemaking,  the  Commission  has 
carefully  considered  the  desirability  of 
renewal  reviews  that  would  duplicate 
the  Commission's  ongoing  review  of 
operating  reactors.  This  consideration 
has  nonetheless  led  the  Commission  to 
formulate  the  following  two  principles. 

The  first  principle  is  that,  with  the 
exception  of  age-related  degradation 
unique  to  Hcense  renewal  and  possibly 
some  few  other  issues  related  to  safety 
only  during  extended  operation,  the 
regulatory  process  is  adequate  to  ensure 
that  the  licensing  bases  of  all  currently 
operating  plants  provide  and  maintain 
an  acceptable  level  of  safety  for 
operation  so  that  operation  will  not  be 
inimical  to  public  health  and  safety  or 
common  defense  and  security. 
Continuing  this  regulatory  process  in  the 
future  will  ensure  that  this  principle 
remains  valid  during  any  renewal  term 
if  the  regulatory  process  is  modified  to 
include  age-related  degradation  unique 
to  license  renewal.  Moreover, 
consideration  of  the  range  of  issues 
relevant  only  to  extended  operation  has 
led  the  Commission  to  conclude  that 
there  is  likely  only  one  real  issue 
generally  applicable  to  all  plants — age- 
related  degradation.  The  renewal  rule 
focuses  the  Commission's  review  on  this 
one  safety  issue  but  provides  leeway  for 
the  Commission  to  consider,  on  a  case- 
by-case  basis,  other  issues  unique  to 
extended  operation. 

The  second  and  equally  important 
principle  is  that  each  plant's  current 
licensing  basis  must  be  maintained 
during  the  renewal  tenn,  in  part  through 
a  program  of  age-related  degradation 
management  for  systems,  structures,  and 
components  that  are  important  to 
license  renewal  as  defined  in  the  final 
rule. 
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b.  First  Principle:  Process  for  Ensuring 
Acceptability  of  Current  Licensing  Basis 

(i]  General 

When  the  Commission  issued  the 
initial  operating  license  under  10  CFR 
50.57,  it  concluded  that  the  facility  had 
been  completed  and  would  be  operated 
in  accordance  with  the  operating  license 
application,  the  rules  and  regulations  of 
the  Commission,  and  the  provisions  of 
the  Atomic  Energy  Act  (AEA).  Further, 
the  Commission  concluded  that  the 
authorized  activities  could  be  conducted 
without  undue  risk  to  the  health  and 
safety  of  the  public  and  the  common 
defense  and  security,  the  applicant  was 
technically  qualified,  the  applicable 
provisions  of  10  CFR  part  140  had  been 
met,  and  the  issuance  of  an  operating 
license  would  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public.  Thus, 
when  the  Commission  issued  the  initial 
operating  license,  it  made  a 
comprehensive  determination  that  the 
design,  construction,  and  proposed 
operation  of  the  facility  satisfied  the 
Commission's  requirements  and 
provided  reasonable  assurance  of 
adequate  protection  to  the  pubHc  health 
and  safety  and  common  defense  and 
security. 

However,  the  licensing  basis  upon 
which  the  Commission  determined  at 
the  issuance  of  the  initial  operating 
license  that  an  acceptable  level  of  safety 
existed,  and  that  the  common  defense 
and  seauity  was  provided,  does  not 
remain  fixed  for  the  term  of  the 
operating  license.  The  licensing  basis 
evolves  throughout  the  term  of  the 
operating  license  because  of  the 
continuing  regulatory  activities  of  the 
Commission,  as  well  as  the  activities  of 
the  licensee.  As  discussed  in  sections 
IV.b.  (ii)  through  (vi)  and  IV.c,  the 
Commission  engages  in  a  large  number 
of  regulatory  activities  which,  when 
considered  together,  constitute  a 
regulatory  process  that  provides  ongoing 
assurance  that  the  licensing  bases  of 
nuclear  power  plants  provide  an 
acceptable  level  of  safety.  This  process 
includes  research,  inspections,  audits, 
investigations,  evaluations  of  operating 
experience,  and  regulatory  actions  to 
resolve  identified  issues.  The 
Commission's  activities  may  result  in 
changes  to  the  licensing  bases  for 
nuclear  power  plants  through  the 
promulgation  of  new  or  revised 
regulations,  acceptance  of  licensee 
commitments  for  the  modification  to 
nuclear  power  plant  designs  and 
procedures,  and  the  issuance  of  orders 
or  confirmatory  action  letters  or 
confirmation  that  there  is  no  need  to 
change  the  licensing  basis.  In  this  way, 


the  Commission's  consideration  of  new 
information  provides  ongoing  assurance 
that  the  licensing  bases  for  all  nuclear 
power  plants  provide  an  acceptable 
level  of  safety.  The  process  will 
continue  through  the  term  of  a  renewed 
license.  Similariy,  the  Commission 
considers  new  information  on  whether 
the  nuclear  power  plants  continue  to 
provide  for  the  common  defense  and 
security,  such  as  changes  in  ownership 
or  proposals  to  use  highly  enriched  fuel 
These  processes  will  also  continue 
throughout  the  term  of  the  renewed 
license. 

In  addition  to  Commission-required 
changes  in  the  licensing  bases,  a 
licensee  may  also  seek  changes  to  the 
current  licensing  basis  for  its  plant 
However,  as  a  commenter  indicated, 
these  changes  are  subject  to  the 
Commission's  formal  regulatory  controls 
with  respect  to  the  changes,  including  10 
CFR  50.59,  50.9a  50.91,  and  50.92.  Under 
S  50.59,  a  licensee  may  make  changes  to 
its  facility  without  prior  Commission 
approval  if  certain  conditions  eire  met; 
documentation  of  these  changes  must  be 
maintained  for  speciGed  periods  of  time. 
This  regulation  also  requires  a  hcensee 
to  annually  submit  to  the  Commission  a 
description  of  the  changes  made  to  the 
facility  without  prior  NRC  approval.  A 
hcensee  may  also  request  Commission 
approval  to  change  its  licensing  basis  or 
facility  if  the  conditions  stated  in  S  50.59 
cannot  be  met  using  the  license 
amendment  process  described  in 
§§  50.90  and  50.92.  These  regulatory 
controls  ensure  that  a  documented  basis 
for  licensee-initiated  changes  in  the 
licensing  basis  for  a  plant  exists  and 
that  Commission  review  and  approval  is 
obtained  prior  to  implementation  if 
changes  to  the  licensing  basis  raise 
unreviewed  safety  questions  or  involve 
changes  to  the  technical  specifications. 
The  final  safety  analysis  report  is 
periodically  updated  to  reflect  such 
changes. 

In  sum.  the  Commission's  regulatory 
processes  provide  reasonable  assurance 
that  the  discipline  of  a  formal  hcense 
renewal  review  against  either  the  full 
range  of  current  safety  requirements  or 
the  requirements  on  common  defense 
and  security  would  not  add  significantly 
to  safety  or  common  defense  and 
security  and  is  not  needed  to  ensure  that 
continued  operation  during  the  renewal 
term  is  not  inimical  to  the  public  health 
and  safety  or  the  common  defense  and 
security. 

(ii)  Review  of  Operating  Events 

The  Commission  has  a  program  for 
the  review  of  operating  events  at 
nuclear  power  plants.  As  a  requirement 
of  the  current  Hcensing  basis,  and  one 


that  would  continue  during  the  renewal 
term,  each  Ucensee  is  required  to  notify 
the  Commission  promptly  of  any  plant 
event  that  meets  or  exceeds  the 
threshold  defined  in  10  CFR  50.72  and  tc 
file  a  wTitten  licensee  event  report  for 
those  events  that  meet  or  exceed  the 
threshold  defined  in  10  CFR  50.73.  The 
NRC  reviews  this  information  daily  and 
follow-up  e^orts  are  carried  out  for 
events  that  appear  to  be  potentially  risk 
significant  or  are  judged  to  be  a  possible 
precursor  to  a  more  severe  event. 
Depending  on  the  significance,  further 
action  may  be  taken  to  notify  all 
licensees  or  to  impose  additional 
requirements.  The  NRC  receives 
information  on  operating  events  from 
licensees  in  the  form  of  hcensee  event 
reports  and  disseminates  information 
that  may  be  relevant  to  safety, 
safeguards,  or  environmental  issues  in 
the  form  of  information  notices.  The 
NRC  also  transmits  information  to  and 
requests  action  by  licensees  through 
bulletins  and  other  reports  such  as 
generic  letters.  These  documents 
typically  require  a  written  response 
from  licensees  concerning  actions  taken 
or  to  be  taken  over  a  period  of  time  to 
address  matters  of  safety,  safeguards,  or 
environmental  significance.  If  a 
licensee's  action  does  not  adequately 
address  items  described  in  a  bulletin, 
the  staff  may  consider  issuing  an  order 
to  impose  the  specific  requirement  The 
total  pro^^m  offers  a  high  degree  of 
assurance  that  events  that  are 
potentially  risk  significant  or  precursors 
to  potentially  si^ficant  events  are 
being  reviewed  and  resolved 
expeditiously. 

(iii)  Generic  Safety  Issues 

As  described  in  SECY-89-138,  the 
Commission  also  maintains  an  active 
program  for  evaluating  and  resolving 
generic  safety  issues  that  may  impact 
public  health  and  safety.  A  generic 
safety  issue  (GSI)  involves  a  safety 
concern  that  may  affect  the  design, 
construction,  or  operation  of  all.  several, 
or  a  class  of  reactors  or  facihties.  Its 
resolution  may  have  a  potential  for 
safety  improvements  and  promulgation 
of  new  or  revised  requirements  or 
guidance.  The  prioritization  process,  as 
described  in  NUREG-0933,  evaluates  the 
safety  significance  of  an  issue  and 
classifies  the  issues  as  high,  medium,  or 
low  priority  GSIs.  GSIs  that  are 
categorized  as  high  priority  are  further 
evaluated  to  determine  whether  they 
involve  questions  regarding  adequate 
protection  of  the  public  health  and 
safety  and  therefore  should  be  re- 
categorized  as  uxu^&olved  safety  issues 
(USls).  CSis  are  issues  that  involve 
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enhancements  to  safety  but  do  not  call 
into  question  the  adequacy  of  the 
current  licensing  basis.  By  contrast. 
USIs  are  defined  as  issues  that 
potentially  involve  adequate  protection 
of  the  public  health  and  safety.  Thus,  a 
LSI  may  represent  a  matter  where  the 
adequacy  of  the  current  licensing  basis 
has  not  been  established.  Resolution  of 
a  USI  may  result  in  a  determination  that 
action  is  necessary  to  ensure  adequate 
protection,  or  it  may  result  in  a 
conclusion  that,  in  fact,  there  are  no 
concerns  as  to  adequate  protection  of 
the  public  health  and  safety  and  further 
action  is  not  warranted.  The  licensing 
basis  of  individual  plants  includes 
changes  that  have  resulted  from 
resolution  of  generic  issues  determined 
to  be  applicable  and  will  include 
applicable  generic-issue-derived 
changes  in  the  future. 

A  special  group  of  22  GSIs  deemed  to 
be  of  sufficient  significance  to  warrant 
both  a  high-priority  resolution  effort  and 
special  attention  in  tracking  were 
designated  as  USIs.  All  USIs  have  been 
resolved.  Most  of  the  USI  resolutions 
have  been  implemented;  the  remainder 
are  being  implemented  on  a  satisfactory 
schedule.  In  one  case,  USI  A-46, 
"Seismic  Qualification  of  Equipment  in 
the  Operating  Plants,"  the  NRC  and  the 
utility  groups  are  negotiating  the 
implementation  schedule  in  accordance 
with  the  NRC  policy  on  integrated 
schedule  for  plant  modifications. 
Generic  Letter  83-20,  dated  May  9, 1983. 
This  process  for  ensuring 
implementation  of  these  remaining  USIs 
is  the  same  process  used  by  the  NRC  in 
the  past  to  ensure  resolution  and 
implementation  of  USIs.  Furthermore, 
this  process  will  be  used  in  the  future  if 
the  NRC  identifies  new  issues  that  meet 
the  definition  of  a  USI. 

The  GSI  resolution  process,  including 
USIs,  is  limited  to  issues  that  are  not  of 
such  gravity  that  immediate  action 
(remedy  or  shutdown)  is  required. 
Several  comments  were  received 
suggesting  that  the  implementation  of  all 
resolved  USIs  and  GSIs  should  be  a 
prerequisite  to  license  renewal.  The 
Commission  disagrees.  The  Commission 
believes  that  it  has  used,  and  will 
continue  to  use,  a  regulatory  process 
that  ensures  that  issues  constituting 
USIs  will  be  identified,  resolved,  and 
implemented  with  no  undue  risk  to  the 
public  health  and  safety  or  common 
defense  and  security.  This  process  has 
proved  effective  in  the  past  and  will 
continue  to  be  used  in  the  future. 

Cost-benefit  analyses  were  employed 
as  part  of  the  basis  of  resolving  GSIs 
involving  safety  enhancement  above  the 
adequate  safety  level.  In  these  tradeo^s 


between  net  safety  benefit  and  net  cost, 
the  remaining  plant  operating  term 
ordinarily  enters  the  calculations.  Both 
the  safety  value  and  the  cost  impact  can 
increase  with  added  plant  operating 
time.  The  safety  value  could  increase 
over  time  more  than  the  cost  impact,  as 
would  be  the  case  when  costs  are 
largely  one-time  initial  costs  but  the  risk 
reduction  benefit  accumulates  year  after 
year  with  continued  operation.  As  part 
of  its  efforts  toward  developing  the 
hcense  renewal  rule,  the  Commission 
examined  the  resolved  GSIs  for  possible 
cases  in  which  consideration  of  the 
additional  operating  time  during  the 
renewal  term  might  have  altered  the 
regulatory  decision.  Since  the  cases  in 
which  cost-benefit  tradeoffs  entered  the 
decision  involved  only  safety 
enhancement  issues  and  not  issues  of 
adequate  safety,  examination  of  the 
effect  of  the  renewal  term  was  not 
compelled  by  adequate  safety 
considerations.  Rather,  the  Commission 
undertook  the  examination  as  a  matter 
of  prudence  to  determine  if  there  was  a 
possible  safety  enhancement  during  the 
renewal  term.  The  examination  covered 
cases  that  have  the  following 
characteristics: 

(1)  Backfitting  of  a  new  requirement  within 
the  original  license  term  was  judged  not  to  be 
worthwhile. 

(2)  Addition  of  a  renewal  term  could 
increase  the  safety  value  without 
commensurate  increase  in  cost  impact. 

(3)  The  extent  and  other  circumstances  of 
the  effect  of  license  renewal  on  values  and 

'*  impacts  are  such  as  to  suggest  the  possibility 
that  with  a  20-year  increase  in  operating  time 
backfitting  deserved  consideration.  In 
addition  to  operating  time,  projected 
population  increases  near  the  plant  sites 
were  taken  into  account. 

Of  the  249  GSIs  that  were  resolved 
through  October  1990, 139  did  not  result 
in  backfit  requirements.  [GSI  resolution 
efforts  started  or  in  progress  after 
October  1990  examine  renewal-term 
effects  as  part  of  the  original  issue 
resolution  process.)  A  screening  of  these 
139  GSIs  led  to  the  identification  of 
three  issues  for  which  a  reexamination 
of  the  backfit  determination  for  the 
license  renewal  period  appeared 
prudent.  In  two  instances,  the 
reexamination  led  to  confirmation  of  the 
appropriateness  of  the  no-backfit 
decision  for  an  additional  20  years  of 
operation  beyond  an  original  40-year 
license  term.  A  third  issue  had  been 
placed  in  the  resolution  process  for 
reconsideration  aside  from  license 
renewal  and  is  currently  under 
reevaluation.  All  of  the  issues  identified 
for  reexamination  are  issues  of 
potentially  worthwhile  safety 
enhancements;  none  involve  adequate 


protection  concerns.  (A  more  detailed 
discussion  of  this  reexamination 
appears  in  NUREG-1412.  Details  of  the 
screening  are  reported  in  NUREG/CR- 
5382,  "Screening  of  Generic  Safety 
Issues  for  License  Renewal 
Consideration,"  NRC,  June  1991.) 

(iv)  Systematic  Evaluation  Program 

In  1977,  the  NRC  initiated  the 
Systematic  Evaluation  Program  (SEP)  to 
review  the  designs  of  10  of  the  oldest 
operating  nuclear  power  plants  and 
thereby  confirm  and  document  their 
safety.  The  reviews  were  organized  into 
approximately  90  review  topics  (reduced 
by  consolidations  from  137  originally 
identified). 

The  SEP  effort  highlighted  a  group  of 
27  regulatory  topics  for  which  corrective 
action  was  generally  found  to  be 
necessary  for  the  initial  SEP  plants  and 
for  which  safety  improvements  for  other 
operating  plants  of  the  same  vintage 
could  be  expected.  The  topics  on  this 
smaller  list  are  referred  to  as  the  SEP 
lessons  learned,  and  the  Commission 
expects  that  these  topics  would  be 
generally  applicable  to  operating  plants 
that  received  their  construction  permits 
in  the  late  1960s  or  early  1970s. 

Four  of  the  27  regulatory  topics 
highlighted  in  the  SEP  effort  have  been 
completely  resolved  and  one  is  of  such 
low  safety  significance  as  to  require  no 
regulatory  action.  The  Commission  has 
determined  that  none  of  the  22  issues 
remaining  open  requires  inunediate 
action  to  protect  the  public  health  and 
safety.  The  Commission  has 
incorporated  the  22  issues  into  the 
established  regulatory  process  for 
determining  the  safety  importance  of 
GSIs.  Further,  attention  as  part  of  a 
license  renewal  application  is  not 
required.  As  with  the  case  for  GSIs  and 
USIs.  the  existing  prioritization  process 
that  is  being  used  during  the  review  and 
prioritization  of  the  SEP  lessons  learned 
issues  should  prove  to  be  adequate  in 
the  future  to  resolve  these  issues. 

(v)  Severe  Accident  Policy 

The  regulatory  philosophy  containing 
the  two  fundamental  principles  is  also 
consistent  with  the  Commission's  policy 
statement  entitled  "Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants"  (50  FR  23138;  August  8, 
1985).  In  this  policy  statement,  the 
Commission  concluded  that  existing 
plants  pose  no  undue  risk  to  public 
health  and  safety.  Moreover,  the 
Commission  stated  that  it  has  ongoing 
nuclear  safety  programs,  described  in 
NUREG-1070,  that  include  the  resolution 
of  unresolved  safety  issues  and  generic 
safety  issues,  the  Severe  Accident 
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protection  concerns.  (A  more  detailed 
discussion  of  this  reexamination 
appears  in  NUREG-1412.  Details  of  the 
screening  are  reported  in  NUREG/CR- 
5382,  "Screening  of  Generic  Safety 
Issues  for  License  Renewal 
Consideration."  NRC,  June  1991.) 

(iv)  Systematic  Evaluation  Program 

In  1977,  the  NRC  initiated  the 
Systematic  Evaluation  Program  (SEP)  to 
review  the  designs  of  10  of  the  oldest 
operating  nuclear  power  plants  and 
thereby  confirm  and  document  their 
safety.  The  reviews  were  organized  into 
approximately  90  review  topics  (reduced 
by  consolidations  from  137  originally 
identified). 

The  SEP  effort  highlighted  a  group  of 
27  regulatory  topics  for  which  corrective 
action  was  generally  found  to  be 
necessary  for  the  initial  SEP  plants  and 
for  which  safety  improvements  for  other 
operating  plants  of  the  same  vintage 
could  be  expected.  The  topics  on  this 
smaller  list  are  referred  to  as  the  SEP 
lessons  learned,  and  the  Commission 
expects  that  these  topics  would  be 
generally  applicable  to  operating  plants 
that  received  their  construction  permits 
in  the  late  1960s  or  early  1970s. 

Four  of  the  27  regulatory  topics 
highlighted  in  the  SEP  effort  have  been 
completely  resolved  and  one  is  of  such 
low  safety  significance  as  to  require  no 
regulatory  action.  The  Commission  has 
determined  that  none  of  the  22  issues 
remaining  open  requires  inmiediate 
action  to  protect  the  public  health  and 
safety.  The  Commission  has 
incorporated  the  22  issues  into  the 
established  regulatory  process  for 
determining  the  safety  importance  of 
GSIs.  Further,  attention  as  part  of  a 
license  renewal  application  is  not 
required.  As  with  the  case  for  GSIs  and 
USIs,  the  existing  prioritization  process 
that  is  being  used  during  the  review  and 
prioritization  of  the  SEP  lessons  learned 
issues  should  prove  to  be  adequate  in 
the  future  to  resolve  these  issues. 

(v)  Severe  Accident  Policy 

The  regulatory  philosophy  containing 
the  two  fundamental  principles  is  also 
consistent  with  the  Commission's  policy 
statement  entitled  "Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants"  (50  FR  23138;  August  8, 
1985).  In  this  policy  statement,  the 
Commission  concluded  that  existing 
plants  pose  no  undue  risk  to  public 
health  and  safety.  Moreover,  the 
Commission  stated  that  it  has  ongoing 
nuclear  safety  programs,  described  in 
NUREG-1070,  that  include  the  resolution 
of  unresolved  safety  issues  and  generic 
safety  issues,  the  Severe  Accident 
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Research  Program,  operating  experience 
and  data  evaluation  concerning 
equipment  failures  and  human  error, 
and  review  by  NRC  inspectors  to 
monitor  the  quahty  of  plant 
construction,  operation,  and 
maintenance.  If  new  safety  information 
were  to  become  available,  from  any 
source,  to  question  the  Commission's 
conclusion  of  no  undue  risk,  then  any 
technical  issues  so  identified  would  be 
resolved  by  the  NRC  under  its  backfit 
policy  and  other  existing  procedures, 
including  the  possibility  of  generic 
rulemaking. 

(vi)  Probabilistic  Risk  Assessment 

Although  a  plant-specific  probabilistic 
risk  assessment  (PRA)  will  not  be  a 
requirement  for  the  renewal  of  plant 
operating  licenses,  the  Commission 
reco^iizes  that  a  plant-specific  [^HA  can 
be  used  as  an  effective  tool  to  provide 
integrated  insights  into  the  plant  design, 
resulting  in  an  additional  relative 
measure  of  overall  plant  safety.  While 
the  Commission  believes  that  the 
methodology  for  conducting  an 
integrated  plant  assessment  needed  to 
ensure  that  aging  of  SSCs  is 
appropriately  managed  should 
emphasize  deterministic  approaches,  the 
Commission  also  acknowledges  that 
PRA  techniques  could  be  used  as  a 
supplemental  tool  in  the  renewal 
applicant's  integrated  plant  assessment 
The  Comnussion  recognizes  that  PRA 
can  be  an  effective  tool  to  provide 
added  assurance  that  all  SSCs  important 
to  license  renewal  have  been  evaluated, 
as  further  discussed  in  section  IV.e. 

The  Commission  received  a  number  of 
comments  concerning  the  use  of  PRA  or 
severe  accident  management  studies  for 
license  renewal.  The  industry 
commented  that  completion  of  the 
individual  plant  examination  (IPE)  and 
individual  plant  examination  for 
external  events  (IPEEE)  programs  for 
severe  accident  management  using  PRA- 
type  analysis  should  not  be  a 
prerequisite  to  license  renewal.  Current 
severe  accident  programs,  namely  the 
IPE  and  IPEEE  programs,  although 
important  to  the  Commission,  are 
considered  safety  enhancements  and.  as 
such,  their  completion  will  not  be  a 
requirement  for  license  renewal.  For 
many  licensees,  the  IPE  and  IPEEE 
programs  may  be  completed  before  a 
license  renewal  application  is 
submitted. 

c.  Current  Licensing  Basis 

(i)  Current  Liceastng  Basis  Explained 

As  defined  in  S  54.3  of  the  rule,  the 
current  licensing  basis  (CLE)  is  Ae  set  of 
NRC  requirements  applicable  to  a 


specific  plant  and  a  licensee's  written 
commitments  for  ensunng  compliance 
with  and  operation  within  applicable 
NRC  requirements  and  the  plant-specific 
design  basis  (including  all  modifications 
and  additions  to  such  commitments  over 
the  life  of  the  license)  that  are  docketed 
and  are  in  effect  The  CLB  includes  the 
NRC  regulations  contained  in  10  CFR 
parts  2. 19,  2a  21,  30,  40,  50,  51,  54,  55,  70, 
72,  735'  and  100  and  appendices  thereto; 
orders,  license  conditions;  exemptions; 
and  technical  specifications.  It  also 
includes  the  plant-specific  design  basis 
information  defined  in  10  CFR  50.2  as 
documented  in  the  most  recent  final 
safety  analysis  report  (FSAR)  as 
required  by  §  50.71(e).  In  addition,  the 
CLJB  includes  the  licensee's  written 
commitments  remaining  in  effect  that 
were  made  in  docketed  licensing 
correspondence  such  as  licensee 
responses  to  NRC  bulletins,  generic 
letters,  and  enforcement  actions. 
licensee  commitments  documented  in 
NRC  safety  evaluations,  or  as  described 
in  licensee  event  reports. 

The  CLB  generally  undergoes 
adjustment  from  time  to  time  in  the  light 
of  new  information  that  develops  during 
the  plant's  operating  life.  The  Atomic 
Energy  Act  directs  the  Commission  to 
ensure  that  nuclear  power  plant 
operation  is  not  inimical  to  the  health 
and  safety  of  the  public.  However,  this 
standard  is  not  absolute  protection  or 
zero  risk,  and  therefore  safety 
Improvements  beyond  the  minimum 
needed  to  meet  this  standard  are 
possible.  As  new  information  is 
developed  on  technical  subjects,  the 
NRC  identifies  potential  hazards  and 
then  may  require  that  plants  be  able  to 
cope  with  such  hazards  with  sufficient 
safety  margins  and  reliable  systems.  If 
this  new  information  reveals  an 
unreviewed  safety  question,  the 
Commission  may,  in  light  of  the 
information,  conclude  that  assurance  of 
an  acceptable  level  of  safety  requires 
changes  in  the  existing  regulations. 
Therefore,  as  the  Commission  identifies 
new  issues  or  concerns,  reasoned 
engineering  decisions  occur  within  the 
Commission  concerning  whether  any 
additional  measures  must  be  taken  at 
plants  to  resolve  the  issues.  When 
specific  actions  are  identified,  the 
Commission,  through  its  regulatory 
programs,  can  modify  the  licensing 
bases  at  operating  plants  at  any  time  to 
resolve  the  new  concern.  This  process  of 
determinations  concerning  backfitting  of 
evolving  requirements  to  plants  already 
licensed  is  guided  by  the  provisions  of 
the  backfit  rule  (10  CFR  50.109).  Before 
pronuilgation  of  the  current  backfit  rule, 
similar  considerations  were  applied. 


though  the  backfit  rule  enhanced  the 
discipline  of  the  process. 

In  view  of  the  regulatory  programs 
and  process  just  described,  it  is  evident 
that  the  licensing  basis  differs  among 
plants.  These  differences  arise  from 
differences  in  hcense  date  as  well  as 
differences  in  such  factors  as  site,  plant 
design,  and  plant  operating  experience. 
The  paragraphs  above  have  described, 
in  general  terms,  the  process  employed 
by  the  Commission  to  provide  continued 
assurance  that  the  licensing  basis  at  an 
operating  plant  provides  an  acceptable 
level  of  safety  at  any  point  in  time 
during  its  operating  life  and  that  the 
current  licensing  bases  of  older  plants 
remain  acceptable  through  backfit  of 
new  requirements  and  guidance  when 
that  is  necessary  for  adequate  safety  or 
warranted  as  worthwhile  safety 
enhancements. 

A  large  number  of  public  comments 
expressed  concern  that  the  proposed 
definition  of  CLE  restricted  the  CLB  to 
the  specific  information  on  the  docket  at 
the  time  of  the  filing  of  a  license  renewal 
application.  As  such,  the  proposed  CLB 
definition  suggested  that  neither  a 
licensee  nor  the  staff  could  make 
changes  to  the  existing  10  CFR  part  50 
license  while  the  10  CFR  part  54  renewal 
application  was  under  review.  In  the 
final  rule,  the  Commission  has  revised 
the  definition  of  the  CLB  by  removing 
the  phrasing  that  limited  the  CLB  to  that 
defined  at  the  time  of  submittal  of  the 
renewal  application.  The  Commission 
has  also  revised  the  rule  (S  54.21(e))  to 
include  the  requirement  for  licensees  to 
provide  periodikc  updates  of  the  renewal 
application  to  reflect  changes  to  the 
CLB.  These  updates  should  contain  a 
determination  whether  aey  such 
changes  would  modify  the  renewal 
application. 

Some  commenters  also  raised  a 
concern  that  the  proposed  CLB 
definition  is  too  vagiie  and  too  broad.  In 
particular,  commenters  noted  that  the 
words  "but  are  not  limited  to  "  are  so 
broad  as  to  render  &e  definition 
meaningless,  and  the  proposed 
definition  did  not  specify  that  only 
written  commitments  should  be  included 
in  the  CLB.  In  response  to  these 
comments,  the  Commission  has  revised 
the  CLB  definition  to  restrict 
commitments  to  those  that  are  written 
and  on  the  plant-specific  docket.  The 
Commission  has  removed  the 
ambiguous  phrasing  and  has  enhanced 
the  definition  to  indude  written 
commitments  as  documented  in  the  NRC 
safety  evaluation  reports. 

The  Commission  has  also  added  10 
CFR  part  51  to  the  definition  of  the  CLB. 
Inclusion  of  10  CFR  part  51.  which 
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contains  environmental  protection 
regulations,  is  necessary  to  continue  the 
current  licensing  bases  for  a  plant 
licensed  under  10  CFR  part  50. 

(ii)  Regulatory  Processes  Underlying 
Current  Licensing  Bases 

In  support  of  the  proposed  license 
renewal  rule,  the  Commission  proposed 
to  make  a  generic  finding  that  the 
reasonable  assurance  of  adequate 
protection  Hndings  for  the  issuance  of 
an  operating  license  continued  to  be  true 
at  the  time  of  application  for  license 
renewal.  Therefore,  they  need  not  be 
made  anew  at  the  time  a  renewed 
license  is  granted.  As  part  of  the  final 
license  renewal  rule,  the  Commission  no 
longer  considers  it  appropriate  to  codify 
such  a  ruling  in  the  regulations.  The 
final  license  renewal  rule  reflects  and 
documents  the  Conunission's  belief  that, 
with  the  exception  of  age-related 
degradation  unique  to  license  renewal, 
current  regulatory  processes  are 
sufficiently  broad  and  rigorous  and  that 
these  processes  generally  provide 
reasonable  assurance  that  extended 
operation  of  existing  plants  would  not 
endanger  the  public  health  and  safety 
and  would  not  be  inimical  to  the 
common  defense  and  security.  This 
belief  leads  the  Commission  to  find  in 
this  rulemaking  that  the  discipline  of  a 
relicensing  review  process,  except  in  the 
area  of  age-related  degradation  unique 
to  license  renewal,  is  not  necessary  to 
ensure  that  operation  is  not  inimical  to 
the  public  health  and  safety  or  common 
defense  and  security  during  the  period 
of  extended  operation.  NUREG-1412, 
"Foundation  for  the  Adequacy  of  the 
Licensing  Bases,"  describes  how  the 
licensing  process  has  evolved  in  major 
safety  issue  areas  under  process  that 
have  ensured  continued  adequacy  of  all 
operating  plants.  NUREG-1412  provides 
historical  illustrations  of  how  the 
process  has  addressed  potential  safety 
issues  and  new  information  over  the 
course  of  time.  As  such,  it  provides 
additional  support  for  the  Commission's 
determination  that  it  is  unnecessary  to 
review  an  operating  plant's  licensing 
basis,  except  for  age-related 
degradation  concerns  unique  to  license 
renewal,  at  the  time  of  license  renewal. 
NUREG-1412  does  this  in  generic  terms. 
NUREG-1412  also  illustrates  how  the 
regulatory  process  has  provided  and 
will  continue  to  provide  assurance  that 
an  operating  reactor's  licensing  basis 
will  continue  to  provide  an  acceptable 
level  of  safety  during  any  renewal  term. 

Commenters  argued  that  the  CLB  of  a 
number  of  plants  is  inadequate.  Multiple 
examples  of  operational  concerns  and 
issues  at  specific  plants  were  identified 
to  demonstrate  the  inadequacy  of  the 


CLBs.  In  particular,  existing  NRC 
documents  were  referenced  by  a 
commenter  to  list  operational  concerns 
with  power  oscillations  in  BWRs,  motor- 
operated  valve  testing,  potential 
accidents  when  shut  down,  questions  on 
the  allowed  cyclic  lifetime  of 
components,  potential  hydrogen 
combustion/explosion,  and  Hooding 
caused  by  floor  drains.  Grandfather 
clauses  in  existing  regulations  and 
exemptions  granted  to  regulations  and 
previous  backfit  decisions  were  raised 
as  challenges  to  the  adequacy  of  the 
CLB.  Additionally,  cuts  in  the  research 
budget  were  challenged  as  creating 
regulatory  gaps  to  ensuring  adequate 
protection.  A  commenter  stated  that 
stricter  safety  standards  than  those  of 
the  United  States  are  being  applied  in 
some  European  countries,  and  this  was 
evidence  of  the  inadequacy  of  the  CLB. 

The  Commission  does  not  agree  with 
these  comments.  The  examples  cited 
were  all  identified  by  the  NTRC  through 
the  inspection  and  oversight  processes. 
The  identification  of  these  issues 
through  the  regulatory  process 
demonstrates  that  the  Commission's 
programs  are  effective  in  identifying 
new  technical  and  safety  issues  and 
areas  of  noncompliance  and  at  resolving 
these  issues  in  a  timely  fashion.  The 
resolution  of  issues  can  occiu-  through  a 
variety  of  mechanisms.  The  NRC  used 
rulemaking  to  address  resolution  of 
hydrogen  combustion/explosion  issues 
and  anticipated  transients  without 
scrams.  The  NRC  has  also  issued 
generic  letters  requiring  licensee 
analysis  and  description  of  action  taken 
in  response  to  the  analysis  for  motor- 
operated  valves,  fioor  drains,  and 
potential  accidents  while  the  reactor  is 
shut  down.  In  each  example  provided  by 
the  commenters,  appropriate  corrective 
action  was  taken  or  is  being  taken  on  a 
plant-specific  or  on  an  industry-wide 
basis  to  either  modify  the  CLB  to  resolve 
the  concern  or  to  ensure  the  continued 
compliance  with  the  present  CLB. 

Grandfather  clauses  in  existing 
regulations  and  exemptions  granted  to 
existing  regulations  do  not  change  the 
Commission's  conclusior  that  the 
regulatory  process  ensures  that  plant- 
specific  CLJBs  provide  an  acceptable 
level  of  safety.  Grandfather  clauses  are 
provided  in  the  regulations  for  one  of 
two  reasons.  The  plants  grandfathered 
by  a  specific  regulation  either  have  a 
technically  equivalent  (but  not  an  exact] 
resolution  to  the  action  required  in  the 
rule  or  the  issue  is  considered  a  safety 
enhancement  to  be  required  on  new 
designs  but  not  backfitted  on  older 
plants.  In  either  case,  the  regulatory 
process  of  rulemaking  requires  the 


Commission  to  make  a  decision  on 
whether  new  requirements  should  be 
backfitted  to  all  plants  or  a  subset  of 
plants  and  to  provide  the  basis  for  that 
decision  as  part  of  the  regulatory  record. 
A  review  of  existing  regulations  did  not 
identify  any  grandfather  clauses  in 
which  the  decision  to  implement  the 
specific  regulation  included  time- 
dependent  factors.  In  this  light,  the 
Commission  continues  to  believe  that 
current  regulations,  which  may  contain 
grandfather  clauses,  continue  to  provide 
and  ensure  that  all  plants  provide  an 
acceptable  level  of  safety. 

Exemptions  to  the  regulations  are 
granted  with  an  approved  plant-specific 
technical  justification.  Generally, 
exemptions  are  granted  because  the 
licensee  has  an  equivalent  but 
alternative  method  of  satisfying  the 
intent  of  the  regulation.  Thus,  unless  the 
exemption  involves  a  time-dependent 
function,  the  existence  of  an  exemption 
does  not  change  the  NRC's  conclusion 
that  the  regulatory  process  is  sufficient 
to  ensure  that  the  CLBs  of  all  plants 
provide  an  acceptable  level  of  safety  for 
the  renewal  term  of  operation.  The 
license  renewal  applicant  will  be 
required  to  review  all  exemptions 
granted  by  the  Commission.  Exemptions 
that  do  contain  time-dependent 
considerations  will  be  addressed  in  the 
license  renewal  application,  as  required 
by  §  54.21(c]. 

Changes  in  NRC's  research  funding 
are  not  creating  "regulatory  gaps,"  as 
alleged  by  a  commenter.  The  NRC's 
research  funding  is  allocated  based 
upon  the  safety  significance  and  priority 
of  the  issues  involved.  The  important 
issues  affecting  safety  are  funded,  and  it 
is  expected  that  they  will  continue  to  be 
funded  in  the  future.  Lower-priority 
issues  are  addressed  as  funding  permits. 

The  Commission  does  not  agree  that 
stricter  safety  standards  are  being 
applied  in  some  European  countries 
than  are  those  of  the  United  States.  In 
many  cases,  the  standards  used  by  other 
countries  are  identical  to  those  used  in 
the  United  Stales.  In  other  cases,  there 
are  differences  between  standards  or 
approaches  to  regulation,  but  these 
differences  cannot  necessarily  be 
characterized  in  terms  of  standards 
being  stricter  or  less  strict.  The  issue  is 
not  a  comparison  of  the  strictness  of 
specific  standards  but,  rather,  plant 
safety.  The  requirements  and 
regulations  when  coupled  with  the 
regulatory  programs  must  be  adequate 
to  provide  reasonable  assurance  that 
authorized  activities  can  be  conducted 
without  endangering  the  health  and 
safety  of  the  public.  As  noted 
previously,  the  Commission  has 
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Commission  to  make  a  decision  on 
whether  new  requirements  should  be 
backfitted  to  all  plants  or  a  subset  of 
plants  and  to  provide  the  basis  for  that 
decision  as  part  of  the  regulatory  record. 
A  review  of  existing  regulations  did  not 
identify  any  grandfather  clauses  in 
which  the  decision  to  implement  the 
specific  regulation  included  time- 
dependent  factors.  In  this  light,  the 
Commission  continues  to  believe  that 
current  regulations,  which  may  contain 
grandfather  clauses,  continue  to  provide 
and  ensure  that  all  plants  provide  an 
acceptable  level  of  safety. 

Exemptions  to  the  regulations  are 
granted  with  an  approved  plant-specific 
technical  justification.  Generally, 
exemptions  are  granted  because  the 
licensee  has  an  equivalent  but 
alternative  method  of  satisfying  the 
intent  of  the  regulation.  Thus,  unless  the 
exemption  involves  a  time-dependent 
function,  the  existence  of  an  exemption 
does  not  change  the  NRC's  conclusion 
that  the  regulatory  process  is  sufficient 
to  ensure  that  the  CLBs  of  all  plants 
provide  an  acceptable  level  of  safety  for 
the  renewal  term  of  operation.  The 
license  renewal  applicant  will  be 
required  to  review  all  exemptions 
granted  by  the  Commission.  Exemptions 
that  do  contain  time-dependent 
considerations  will  be  addressed  in  the 
license  renewal  application,  as  required 
by  §  54.21(c]. 

Changes  in  NRC's  research  funding 
are  not  creating  "regulatory  gaps,"  as 
alleged  by  a  commenter.  The  NRC's 
research  funding  is  allocated  based 
upon  the  safety  significance  and  priority 
of  the  issues  involved.  The  important 
issues  affecting  safety  are  funded,  and  it 
is  expected  that  they  will  continue  to  be 
funded  in  the  future.  Lower-priority 
issues  are  addressed  as  funding  permits. 

The  Commission  does  not  agree  that 
stricter  safety  standards  are  being 
applied  in  some  European  countries 
than  are  those  of  the  United  States.  In 
many  cases,  the  standards  used  by  other 
countries  are  identical  to  those  used  in 
the  United  States.  In  other  cases,  there 
are  differences  between  standards  or 
approaches  to  regulation,  but  these 
differences  cannot  necessarily  be 
characterized  in  terms  of  standards 
being  stricter  or  less  strict.  The  issue  is 
not  a  comparison  of  the  strictness  of 
specific  standards  but,  rather,  plant 
safety.  The  requirements  and 
regulations  when  coupled  with  the 
regulatory  programs  must  be  adequate 
to  provide  reasonable  assurance  that 
authorized  activities  can  be  conducted 
without  endangering  the  health  and 
safety  of  the  public.  As  noted 
previously,  the  Commission  has 


concluded  that  the  regulatory  processes 
are  sufficiently  broad  and  rigorous  to 
provide  such  reasonable  assurance. 

In  sum.  the  NRC's  regulatory  process 
is  sufficiently  broad  and  rigorous  to 
establish  that  the  added  discipline  of  a 
formal  licensing  review  at  license 
renewal  against  the  full  range  of  current 
safety  requirements  is  not  necessary  to 
ensure  that  extended  operation  is  not 
inimical  to  the  public  health  and  safety. 

(iii)  Compliance  With  the  Licensing 
Bases 

The  Commission  has  determined  that 
a  finding  of  compliance  of  a  plant  with 
its  current  licensing  basis  is  not  required 
for  issuance  of  a  renewed  license.  When 
a  plant's  original  operating  license  was 
issued,  the  Commission  made  a  finding, 
pursuant  to  10  CFR  50.57(a)(1),  that 
construction  of  the  plant  had  been 
substantially  completed  and  was  in 
conformity  with  the  construction  permit, 
the  operating  license  application,  the 
requirements  of  the  Atomic  Energy  Act, 
and  the  NRC's  rules  and  regulations. 
That  finding  was  essentially  equivalent 
to  a  finding  that  the  plant  was  in 
compliance  with  its  licensing  basis  as  it 
existed  at  the  time  of  issuance  of  the 
operating  license. 

Once  the  operating  license  is  issued, 
the  licensee  must  continue  to  comply 
with  its  licensing  basis  unless  the 
licensing  basis  is  properly  changed  or 
the  licensee  is  formally  excused  by  the 
NRC  from  compliance.  Assurance  of 
continued  licensee  compliance  during 
the  license  term  rests  on  two  factors:  (1) 
Licensee  programs  required  by  the 
NRC's  rules  and  regulations  to  ensure 
continued  safe  operation  of  the  plant, 
and  (2)  the  NRC's  regulatory  oversight 
program. 

The  licensees'  programs  include  self- 
inspection,  maintenance,  and 
surveillance  programs  that  monitor  and 
test  the  physical  condition  of  plant 
equipment  as  the  plant  operates,  as  well 
as  review  of  systems,  structures,  and 
components.  Through  these  programs, 
licensees  identify  the  degradation  of 
components  due  to  a  number  of  different 
environmental  stressors  and  are.  in 
general,  able  to  replace  or  refurbish 
their  equipment  so  that  the  frequency 
and  severity  of  challenges  to  plant 
systems,  structures,  and  components 
would  be  expected  to  remain  within 
acceptable  limits  and  the  necessary 
safety  features  would  be  expected  to 
work  when  actually  called  upon  under 
transient  or  accident  conditions. 

The  Commission's  inspection  program 
has  been  constructed  around  a  series  of 
inspection  procedures  that  provide  for 
the  routine  examination  of  activities  at 
an  operating  nuclear  facility  on  a 


periodic  basis.  Once  licensed,  a  nuclear 
facility  remains  under  NRC  surveillance 
and  undergoes  periodic  safety 
inspections  during  construction  and 
operation.  The  inspection  program  is 
designed  to  obtain  sufficient  information 
on  licensee  performance,  through  direct 
observation  and  verification  of  licensee 
activities,  to  determine  whether  the 
facility  is  being  operated  safely  and 
whether  the  licensee  management 
control  program  is  effective  and  to 
ascertain  whether  there  is  reasonable 
assurance  that  the  licensee  is  in 
compliance  with  the  NRC  regulatory 
requirements.  The  program  includes 
inspection  of  the  licensee's  performance 
in  technical  disciplines  such  as 
operations,  radiological  controls  and 
protection,  maintenance,  surveillance, 
emergency  preparedness,  physical 
security,  and  engineering. 

The  NRC  inspection  program  relies 
primarily  on  audits.  Thus,  it  does  not 
necessarily  examine  every  activity  or 
item,  but  verifies,  through  carefully 
selected  samples,  that  activities  are 
being  properly  conducted  to  enhance  or 
ensure  safety.  The  inspection  process 
monitors  the  licensee's  activities  and 
provides  feedback  to  the  licensee's  plant 
management  to  allow  it  to  take 
appropriate  corrective  actions. 

"The  current  inspection  program 
allocates  NRC's  inspection  resources 
between  three  types  of  inspections. 
These  are  mandatory  inspections, 
regional  initiative  and  reactive 
inspections,  and  special  emphasis 
inspections  and  are  specified  in  the  NRC 
Inspection  Manual  Chapters.  A 
minimum  set  of  mandatory  routine 
inspections,  referred  to  as  the  Core 
Program,  are  performed  at  each 
operating  unit  to  evaluate  licensee 
performance  and  identify  potential 
safety  concerns  in  their  early  stages  of 
development.  This  group  of  inspections 
is  a  primary  activity  for  resident 
inspectors  and  regional  speciaUst 
inspectors.  These  inspections  emphasize 
observation  and  evaluation  of  ongoing 
facility  operations  and  supporting 
activities  affecting  the  safety  function  of 
facility  systems,  structures,  and 
components. 

The  inspections  known  as  regional 
initiative  or  reactive  inspections  are 
conducted  by  the  NRC  staff  in  response 
to  plant  safety  performance  concerns  or 
where  NRC  believes  the  greatest  safety 
benefit  can  be  obtained.  The  initiative 
component  of  the  inspections  program  is 
used  to  follow  up  on  problems  identified 
in  licensee  performance  during  the 
mandatory  routine  inspections.  The 
reactive  component  of  the  inspection 
program  allows  NRC  to  respond  to 
allegations,  unusual  circumstances,  and 


operational  events.  These  reactive 
efforts  vary  from  inspections  of  minor 
events  and  allegations  to  evaluation  of 
major  events.  They  are  far-ranging  and 
involve  assessment  of  the  initial 
response  to  the  incident  itself, 
participation  in  the  restoration  of  the 
plant  to  a  safe  state,  and  post-event 
evaluation.  Frequently,  the  post-event 
analysis  points  out  the  need  to  inspect 
other  plants  that  may  have  similar 
problems. 

Lastly,  special  emphasis  inspections 
include  mandatory  team  inspections 
that  provide  for  inspection  emphasis  in 
a  selected  area  of  plant  operations  or 
inspections  to  follow  up  on  safety  issues 
that  are  generic  in  nature  and  special 
headquarters  team  inspections  that  are 
intended  to  address  a  specific  area  of 
concern  regarding  safe  operations. 
Multidisciplinary  teams,  led  by  a 
supervisor  or  an  experienced  team 
leader,  are  designed  to  inspect  ongoing 
engineering  and  operational  activities 
concurrently  and  audit  the 
administrative  controls  governing  the 
management  of  the  activities.  This  type 
of  inspection  gives  NRC  an  indepth, 
detailed  look  at  how  the  licensee's 
organization  functions  as  a  unit. 
Additionally,  it  offers  insight  into  the 
overall  effectiveness  of  the  licensee's 
program.  Thus,  a  team  inspection 
provides  a  comprehensive  examination 
of  a  licensee's  program,  whether  it  is  a 
facihty  under  construction  or  in 
operation.  Team  inspections  are 
manpower  intensive,  and  the 
multidisciplinary  aspect  gives  an  added 
perspective  that  cannot  be  achieved  by 
individual  inspectors.  For  example, 
operational  readiness  team  inspections 
are  used  by  the  regional  staff  to  make 
integrated  assessments  of  hardware, 
procedures,  and  plant  personnel 
performance.  Most  operational 
readiness  team  inspections  are 
conducted  during  the  startup  of  new 
plants  or  during  the  startup  of  currently 
licensed  plants  after  long  outages.  They 
generally  are  about  a  week  in  duration 
and  include  around-the-clock  coverage 
during  critical  evolutions.  These 
performance-oriented  multidiscipline 
team  inspections  have  been  found  to  be 
an  effective  means  for  assessing 
licensee  performance. 

It  is  particularly  important  to  note  that 
implementation  of  the  NRC  inspection 
program  does  not  supplant  the  licensee's 
programs  or  responsibilities.  Rather,  it 
provides  a  feedback  mechanism  and  an 
independent  verification  of  the 
effectiveness  of  the  licensee's 
implementation  of  its  programs  to 
ensure  that  operations  are  being 
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conducted  safely  in  accordance  with 
applicable  NRC  requirements. 

The  NRC  staff  performs  inspections 
on  nuclear  power  reactors  both  during 
construction  and  throiighout  the  plant 
operating  life.  As  a  reactor  progresses 
through  design,  construction, 
preoperational  readiness,  startup, 
operation,  and  now  Ucense  renewal,  the 
inspection  program  changes  to  meet  the 
specific  needs  of  each  phase.  An  onsite 
resident  inspector  provides  a  continuous 
regulatory  presence,  as  well  as  a  direct 
contact  between  NRC  and  the  licensee. 
From  the  vantage  point  of  NRC,  the 
resident  inspector  is  a  key  individual  in 
determining  what  additional  inspections 
need  to  be  performed  at  a  specific  site 
and  in  ensuring  that  the  overall 
inspection  program  at  the  facility  is 
accomplished. 

The  regular  inspection  activity  of  the 
resident  inspector  is  supplemented  by 
the  efforts  of  engineers  and  specialists 
from  the  NRCs  regional  and 
headquarters  staff  who  perform 
inspections  in  a  wnde  variety  of 
engineering  and  system  disciplines, 
ranging  from  civil  and  structural  to 
health  physics  and  reactor  core  physics. 
The  specialist  inspectors  provide  a 
perspective  that  is  different  from,  but 
complementary  to.  that  of  the  resident 
inspector.  Since  the  specialists  inspect 
many  different  plants  and  therefore  see 
many  different  ways  of  accomplishing  a 
function,  they  have  a  comprehensive 
view  of  their  specialty. 

In  summary,  the  inspection  program, 
as  discussed  in  NRC  Inspection  Manual 
Chapter  (IMC)  2500.  Reactor  Inspection 
Program,  and  IMC-2515.  Light-Water 
Reactor  Inspection  Program — 
Operations  Phase,  and  as  implemented, 
provides  reasonable  assurance  that 
conditions  adverse  to  quality  and  safe 
operation  are  identified  and  corrected 
and  that  a  formal  review  of  compliance 
by  a  plant  with  its  licensing  basis  is  not 
needed  as  part  of  the  review  of  that 
plant's  renewal  application. 

Both  the  licensees'  programs  for 
ensuring  safe  operation  and  the 
Commission's  regiilatory  oversight 
program  have  been  effective  in 
identifying  and  correcting  plant-specific 
noncompliance  with  the  licensing  bases. 
These  programs  will  continue  to  be 
implemented  throughout  the  remaining 
term  of  the  operating  license,  as  well  as 
the  term  of  any  renewed  license.  In  view 
of  the  comprehensiveness,  effectiveness, 
and  continuing  nature  of  these 
programs,  the  Commission  concludes 
that  license  renewal  should  not  include 
a  new.  broad-acoped  inquiry  into 
compliance  that  is  separate  from  and 
parallel  to  the  Commission's  ongoing 
compliance  oversight  activity. 


Noncompliances  are  generally 
independent  of  (in  a  casual  sense)  the 
renewal  decision.'  For  example,  failures 
to  comply  with  station  blackout 
requirements  are  not  "caused"  by  the 
impending  expiration  of  an  operating 
license. 

(iv)  Consideration  of  the  Current 
Licensing  Bases 

Section  54.21(a)  of  the  proposed  rule 
would  have  required  that  a  licensee 
"compile  a  hst  of  documents  identifying 
portions  of  the  current  licensing  basis 
relevant  to  the  integrated  plant 
assessment"  This  list  was  to  have  been 
submitted  to  the  NRC  as  part  of  the 
renewal  appUcation.  The  proposed  rule 
also  would  have  required  the  hcensee  to 
"review  the  current  licensing  basis 
compilation  for  the  purpose  of 
determining  the  systems,  structures,  and 
components  to  be  evaluated  and  the 
acceptance  criteria  to  be  used  in  the 
integrated  plant  assessment."  FinaUy. 
the  proposed  rule  would  have  required 
the  licensee  to  maintain  "all  documents 
describing  the  CLE"  in  an  auditable  and 
retrievable  form.  A  large  number  of 
public  comments  were  received  on  the 
need  to  compile  the  CLE.  Commenters 
argued  that  compilation  of  the  CLE  in  an 
auditable  form  is  unnecessary  since  all 
such  documents  are  already  on  file  with 
the  NRC  and  in  its  public  document 
room,  bi  addition,  these  commenters 
also  indicated  that  compilation  of  the 
CLB  is  not  necessary  for  the  integrated 
plant  assessment  (IPA)  since 
S  54.21(a)(4)  of  the  proposed  rule  would 
have  required  the  applicant  to  describe 
and  provide  the  basis  for  resolving 
issues  presented  by  the  age-related 
degradation  of  SSCs.  Others  commented 
that  the  NRC  should  not  only  require  a 
list  of  the  documents  comprising  the 
CLB.  but  also  the  documents  themselves. 
These  commenters  stated  that  the  NRC 
should  review  the  documents  to  ensure 
that  the  plant  is  complying  with  the  CLB. 

After  consideration  of  all  comments 
concerning  the  compilation  of  the  CLB, 
the  Commimion  has  concluded  that  it  is 
not  necessary  to  compile,  review,  and 
submit  a  list  of  documents  that  comprise 
the  CLB  in  order  to  identify  the  systems, 
structures,  and  components  (SSCs) 


'  However,  allegations  that  the  implementation  of 
a  Kcensee's  proposed  actions  to  address  aje-related 
degradation  unique  to  bcenae  renewal  has  or  will 
cause  noncamptiance  with  the  plant's  current 
licensing  basis  during  the  period  of  extetKled 
operation,  or  that  the  failure  of  the  hcensee  to 
address  age-related  degradation  unique  to  license 
renewal  in  a  particular  airaa  Ims  or  will  come  such 
noncompliance  during  tin  pariod  of  extended 
operation  would  be  valid  sub)cela  for  conlentioa, 
since  the  claim  essentially  (luestions  the  ade()uacy 
of  the  licensee's  program  to  address  age-related 
degradation  unique  to  license  renewal. 


important  to  license  renewal  and  to  be 
considered  in  the  IPA. 

The  Commission  has  determined  that 
licensees  should  be  provided  the 
flexibility  to  develop  the  methodology  to 
ensure  that  (1)  all  SSCs  important  to 
license  renewal  have  been  identified,  (2) 
the  effects  of  age-related  degradation 
unique  to  license  renewal  have  been 
evaluated,  and  (3)  the  necessary 
fM-ograms  for  management  of  this  age- 
related  degradation  have  been  or  will  be 
implemented,  rather  than  the 
Commission  explicitly  prescribing 
compilation  of  the  CLfi.  Therefore,  the 
final  rule  has  been  revised  to  require 
license  renewal  applicants  to  describe 
and  justify  their  methods  (1)  for 
identifying  and  screening  all  SSCs 
important  to  license  renewal;  (2)  for 
ensuring  that  the  current  licensing  basis 
is  used,  as  necessary,  to  evaluate  and 
establish  aging  management  programs; 
and  (3)  for  ensuring  that  a  licensee's 
age-related  degradation  management 
program  maintains  the  current  licensing 
basis  for  SSCs  during  the  period  of 
extended  operation. 

The  Commission  will  evaluate  the 
licensee's  methodology  based  on  an 
understanding  that  the  design  of  many 
components,  including  safety  margins, 
was  initially  assumed  to  have  a  service 
life  of  40  years.  The  licensee's 
methodology  should  refer  to  the  CLB.  as 
necessary,  to  identify  and  define  the 
technical  limits  for  operation  of 
important  components.  These  technical 
lioiits  would  need  to  be  evaluated  as 
part  of  a  renewal  application  to  ensure 
that  operation  during  the  renewal  term 
would  not  exceed  the  design  capabihty 
of  specific  components,  including 
appropriate  safety  margins.  The 
evaluation  of  the  effects  of  fatigue  on 
SSCs  is  an  example  of  how  the  CLB 
along  with  other  documentation  may  be 
used  in  the  IPA.  To  evaluate  the  effects 
of  fatigue,  a  licensee  would  have  to  refer 
to  the  CLB  to  identify  the  design 
assumptions  affecting  service  life,  actual 
plant  conditions,  and  applicable 
requirements  and  commitments  in  order 
to  determine  whether  the  character  or 
magnitude  of  fatigtie  is  greater  than 
assumed  for  the  initial  operating  term 
and  new  actions  need  to  be  initiated. 

The  Commission  has  revised  §  §  54.21(a) 
and  54.37  to  more  clearly  set  fbrth  the 
licensee's  obligations  with  respect  to  the 
CLB.  First,  the  renewal  applicant  must 
describe  and  justify  the  methodology 
used  to  identify  SSCs  important  to 
bcense  renewal.  The  methodology  must 
include  a  description  of  how  the  CLB 
was  considered  in  identifying  effective 
programs  for  SSCs  important  to  license 
renewal  that  have  age-related 


ember  13,  1991  /  Rules  and  Regulations 


rally 

il  sense)  the 

imple,  failures 

ckout 

sed"  by  the 

n  operating 

Current 

roposed  rule 
a  Licensee 
Its  identifying 
msing  basis 
plant 

I  to  have  been 
lart  of  the 
iroposed  rule 
the  licensee  to 
ing  basis 
le  of 

itructures,  and 
ed  and  the 
ised  in  the 
nt."  Finally. 
,ave  required 
ill  documents 
auditable  and 
lumber  of 
eived  on  the 
Commenters 
r  the  CLB  in  an 
sary  since  all 
Jy  on  file  with 
document 
jmmenteTS 
ation  of  the 
he  integrated 
ice 

ed  rule  would 
nt  to  describe 
resolving 
5€-re!ated 
in  commented 
nly  require  a 
prising  the 
[Its  themselves, 
that  the  NRC 
tnts  to  ensure 
;  with  the  CLB. 
ill  comments 
n  of  the  CLB. 
luded  that  it  is 
review,  and 
I  that  comprise 
fy  the  systems, 
ts  (SSCs) 

!  implementation  of 
iddress  age-retated 
lewal  hai  or  will 
anti  current 
of  extended 
le  licenaee  to 
unique  to  license 
}r  will  canae  nicb 
of  extendad 
■  for  ctnlentioii. 
ona  the  adequacy 
en  age-related 
rewral. 


important  to  license  renewal  and  to  be 
considered  in  the  IPA. 

The  Commission  has  determined  that 
licensees  should  be  provided  the 
flexibility  to  develop  the  methodology  to 
ensure  that  (1)  all  SSCs  important  to 
license  renewal  have  been  identified.  (2) 
the  effects  of  age-related  degradation 
unique  to  license  renewal  have  been 
evaluated,  and  [3]  the  necessary 
programs  for  management  of  this  age- 
related  degradation  have  been  or  will  be 
implemented,  rather  than  the 
Commission  explicitly  prescribing 
compilation  of  the  CLE.  Therefore,  the 
final  rule  has  been  revised  to  require 
license  renewal  applicants  to  describe 
and  justify  their  methods  (1)  for 
identifying  and  screening  all  SSCs 
important  to  license  renewal;  (2)  for 
ensuring  that  the  current  licensing  basis 
is  used,  as  necessary,  to  evaluate  and 
establish  aging  management  programs; 
and  (3)  for  ensuring  that  a  Ucensee's 
age-related  degradation  management 
program  maintains  the  current  licensing 
basis  for  SSCs  during  the  period  of 
extended  operation. 

The  Commission  will  evaluate  the 
licensee's  methodology  based  on  an 
tmderstanding  that  the  design  of  many 
components,  including  safety  margins, 
was  initially  assumed  to  have  a  service 
life  of  40  years.  The  licensee's 
methodology  should  refer  to  the  CLB.  as 
necessary,  to  identify  and  define  the 
technical  limits  for  operation  of 
important  components.  These  technical 
limits  would  need  to  be  evaluated  as 
part  of  a  renewal  application  to  ensure 
that  operation  during  the  renewal  term 
would  not  exceed  the  design  capability 
of  specific  components,  including 
appropriate  safety  margins.  The 
evaluation  of  the  effects  of  fatigue  on 
SSCs  is  an  example  of  how  the  CLE 
along  with  other  dociunentation  may  be 
used  in  the  IPA.  To  evaluate  the  effects 
of  fatigue,  a  licensee  would  have  to  refer 
to  the  CLB  to  identify  the  design 
assumptions  affecting  service  life,  actual 
plant  conditions,  and  applicable 
requirements  and  commitments  in  order 
to  determine  whether  the  character  or 
magnitude  of  fatigue  is  greater  than 
assumed  for  the  initial  operating  term 
and  new  actions  need  to  be  initiated. 

The  Commission  has  revised  §  S  54.21(a) 
and  54.37  to  more  clearly  set  forth  the 
licensee's  obligations  with  respect  to  the 
CLB.  First,  the  renewal  applicant  must 
describe  and  justify  the  methodology 
used  to  identify  SSCs  important  to 
license  renewal.  The  methodology  must 
include  a  description  of  how  the  CLB 
was  considered  in  identifying  effective 
programs  for  SSCs  important  to  license 
renewal  that  have  age-related 
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degradation  that  is  unique  to  license 
renewal. 

Second,  the  licensee  is  required  by 
§  54.37(a)  to  maintain  all  documents 
referenced  in  the  IPA  in  an  auditable 
and  retrievable  form.  By  "auditable  and 
retrievable,"  the  Commission  intends 
that  the  documents  be  available  for 
licensee  use  and  NRC  inspection  within 
a  reasonable  time  period.  While  the 
documents  need  not  be  stored  together 
at  the  same  physical  location,  the 
licensee  should  have  a  system  so  that 
the  documents  can  be  retrieved  from 
storage. 

Third,  the  licensee's  evaluation  of 
aging  management  programs  includes 
consideration  of  the  CLB  as  appropriate. 

The  Commission  has  also  added  a 
supplement. 

d.  Second  Principle:  Maintaining  the 
Licensing  Basis  During  Renewal  Term 

(!)  General 

The  second  principle  for  license 
renewal  is  that  the  plant-specific 
licensing  basis  must  be  maintained 
during  the  renewal  term  in  the  same 
manner  and  to  the  same  extent  as  during 
the  original  licensing  term.  This 
principle  is  a  necessary  complement  to 
the  first  principle.  Several  provisions  in 
the  rule  serve  to  ensure  adherence  to  the 
licensing  basis:  (1)  Section  54.22  requires 
that  the  technical  specifications  be 
changed  as  needed  for  license  renewal, 

(2)  §  54.33(d)  requires  as  a  condition  of 
the  license  that  the  licensee  maintain 
the  effectiveness  of  programs  approved 
by  the  staff  to  manage  age-related 
degradation  unique  to  license  renewal, 

(3)  §  54.37(b)  requires  the  licensees  to 
periodically  update  their  FSAR 
supplement  to  accurately  reflect  the 
current  status  of  systems,  structures, 
and  components  important  to  license 
renewal  and  of  age-related  degradation 
management  programs,  (4)  §  54.37(c) 
requires  licensees  to  annually  submit  a 
list  of  changes  to  programs  managing 
age-related  degradation  unique  to 
license  renewal  that  do  not  decrease  the 
effectiveness  of  these  programs  and  a 
summary  of  safety  evaluations 
supporting  such  changes,  and  (5) 

§  54.33(e)  states  that  the  licensing  basis 
for  the  renewed  license  shall  include  the 
plant's  current  licensing  basis  as  defined 
in  §  54.3(a),  which  includes  those 
provisions  addressing  age-related 
degradation.  These  provisions,  together 
with  the  continuation  of  the  NRC's 
regulatory  oversight  program  throughout 

the  term  of  a  plant's  renewed  license, 
will  ensure  that  the  current  licensing 
basis  will  be  maintained  throughout  the 


term  of  the  renewed  license  in  the  same 
manner  and  to  the  same  extent  as  during 
the  original  licensing  term. 

The  Commission  intends  to  continue 
its  regulatory  oversight  program 
throughout  the  term  of  renewed  licenses. 
This  program,  discussed  in  detail  in 
section  IV.c.  "Current  Licensing  Basis," 
has  been  successful  in  the  past  in 
ensuring  licensee  compliance  with 
applicable  requirements  and  licensee 
commitments,  as  well  as  identifying 
important  areas  of  noncompliance.  The 
Commission  believes  that  this  oversight 
when  continued  throughout  the  term  of 
the  renewed  license  and  modified  as 
necessary  to  reflect  new  information 
and  experience  of  extended  operation, 
will  also  provide  reasonable  assurance 
that  licensees  are  in  compliance  with 
their  plants'  licensing  bases  during  the 
term  of  their  renewed  licenses. 

Several  commenters  expressed 
concern  that  the  wording  of  10  CFR  part 
54  elevated  all  commitments  of  the 
current  licensing  basis  to  an  equivalent 
level  of  a  license  condition  for  the 
renewal  term.  The  Commission  did  not 
intend  that  all  commitments  have  equal 
safety  importance  or  enforcement 
status.  The  Commission  recognized  that 
the  current  licensing  basis  consists  of 
many  diverse  elements  of  varying  safety 
importance  and  enforcement  status. 
Some  elements  are  formal  license 
conditions,  technical  specifications,  or 
additional  conditions  that  require  prior 
NRC  approval  before  changing;  others 
are  written  commitments  on  the  docket 
that  may  be  changed  by  the  licensee. 

By  stating  that  the  current  licensing 
basis  is  maintained  for  the  renewal 
term,  the  Commission  intends  to  ensure 
the  continuation  of  an  acceptable  level 
of  safety  for  that  plant.  Through  its 
review  and  oversight  programs,  the 
Commission  will  ensure  that  the 
operation  of  the  plant  will  remain  within 
previously  established  limits.  The 
Commission  included  S  54.33(e)  to 
specifically  state  that  the  status  of 
commitments  on  the  existing  10  CFR 
part  50  docket  would  remain  unchanged 
by  the  renewed  license.  However,  if  a 
licensee's  previous  commitments  are 
relied  upon  in  the  renewal  application 
as  an  effective  program  to  manage  age- 
related  degradation  during  the  renewal 
term,  these  commitments  will  become 
part  of  the  licensing  basis  for  the 
renewal  term  since  they  would  form  part 
of  the  bases  for  the  Commission's 
finding  that  age-related  degradation 
unique  to  license  renewal  will  be 
effectively  managed  during  the  renewal 
term.  These  commitments  can  only  be 


changed  in  accordance  with  S  54.33(d)  of 
the  final  rule. 

(ii)  Licensing  Basis  Changes 

The  principle  of  maintaining  the 
licensing  basis  does  not  preclude 
changes  to  the  licensing  basis.  However, 
changes  to  the  plant's  current  licensing 
basis  that  are  unrelated  to  age-related 
degradation  unique  to  license  renewal 
will  not  be  considered  or  proposed  by 
the  Commission  in  determining  whether 
to  grant  the  renewal  apphcation. 

The  current  licensing  basis  for  any 
plant,  as  defined  in  S  54.3  of  the  final 
rule,  generally  continues  to  evolve  and 
change  as  a  result  of  both  licensee  and 
NRC  action.  Licensees  may  seek  to 
change  the  current  licensing  basis  for 
their  plants  as  a  result  of  new 
information  learned  about  systems, 
structures,  and  components  used  in  the 
operation  of  their  plants.  The  licensing 
basis  for  a  plant  may  also  change  as  the 
Commission  adopts  new  requirements 
that  are  implemented  by  existing  plants 
or  as  existing  requirements  are  modified 
and  backfit  onto  the  older  plants.  These 
licensing  basis  changes  are  not  intended 
to  address  age-related  degradation 
during  the  renewal  term.  To  focus  the 
NRC's  review  of  a  renewal  application 
on  age-related  issues  and  preclude 
consideration  of  issues  not  relevant  to 
age-related  degradation  that  occurs 
during  the  renewal  term,  the 
Commission  proposed,  in  §  54.3,  that  the 
current  licensing  basis  become  fixed  at 
the  time  of  application  and  remain  fixed 
during  the  review.  Many  commenters 
disagreed  with  the  Commission's 
proposal  to  restrict  changes  to  the 
current  licensing  basis,  pointing  out  that 
licensees  must  have  the  flexibility  to 
modify  their  licensing  bases  to  meet 
operational  needs.  Some  commenters 
recognized,  however,  that  the  licensing 
basis  for  the  operating  license  and  the 
licensing  basis  for  the  renewal 
application  must  remain  consistent 
throughout  the  review  process.  They 
suggested  that  licensees  be  permitted  to 
change  the  licensing  bases  in  the 
operating  license  context  and 
periodically  inform  the  NRC  of  such 
changes  and  any  potential  impact  upon 
the  integrated  plant  assessment. 

After  considering  these  views,  the 
Commission  agrees  that  licensees 
should  be  provided  the  flexibility  to 
request  changes  to  the  existing 
operating  license  for  reasons  other  than 
age-related  degradation.  These  changes 
must  be  made  using  current  regulatory 
practices,  e.g.,  under  10  CFR  50.59  or 
amendment  to  the  existing  operating 
license  pursuant  to  10  CFR  50.90.  A 
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license  renewal  application  should  not 
include  any  changes  to  the  current 
licensing  basis  other  than  those 
necessary  to  address  age-related 
degradation  unique  to  license  renewal. 
An  opportunity  for  hearing  on  any 
license  amendment  is  provided  in 
accordance  with  section  189  of  the 
Atomic  Energy  Act. 

To  ensure  that  the  effect  of  changes  to 
a  renewal  applicant's  existing  licensing 
basis  is  evaluated  during  the  review  of  a 
renewal  application,  renewed  applicants 
will  be  required  to  update  the  renewal 
application  (including  the  integrated 
plant  assessment]  annually.  Each  update 
must  contain  a  description  of  the  nature 
of  the  change  in  the  licensing  basis;  the 
systems,  structures,  and  components 
affected;  any  additional  measures 
needed  to  ensure  that  age-related 
degradation  unique  to  license  renewal 
can  be  managed  during  the  renewal 
term;  and  any  change  in  the 
effectiveness  of  programs  credited  for 
managing  age-related  degradation. 
Whether  a  licensee  has  correctly 
identified  the  potential  impact  of  such 
changes  in  its  renewal  application  may 
be  litigated  in  a  hearing  on  the  renewal 
application. 

e.  Aging  Management  and  Integrated 
Plant  Assessment 

(i)  General 

The  rule  requires  that  the  applicants 
for  licoise  renewal  take  necessary 
actions  to  ensure  that  the  plant  will 
continue  to  meet  the  CLB  during  the 
renewal  term.  Required  actions  would 
include  those  necessary  for  the  effective 
management  of  age-related  degradation 
of  systems,  structures,  and  compoDents 
(SSCa)  important  to  license  renewal. 

(ii)  Effects  of  Aging 

Aging  can  affect  all  SSCa  to  some 
degree.  Generally,  the  changes  due  to 
the  aging  mechanisms  involved  are 
gradual.  Licensees  are  required,  by 
current  regulations,  to  develop  and 
implement  programs  that  ensure  that 
conditions  adverse  to  quality,  including 
degraded  system  performance,  are 
promptly  identified  and  corrected.  As  a 
result  of  these  programs,  degradation 
due  to  aging  mechanisms  is  currently 
being  addressed  to  varying  degrees, 
either  direcUy  or  indirectly,  for  many  of 
the  SSCs  important  to  license  renewal. 
However,  age-related  degradation 
becomes  a  subject  of  regulatory  concern 
in  the  context  of  license  renewal  when 
(1)  its  effects  are  different  in  character 
or  magnitude  after  the  term  of  the 
current  operating  license  (the  period  of 
extended  operation)  or  (2)  its  effects 
were  not  explicitly  identifled  and 


evaluated  by  the  licensee  for  the  period 
of  extended  operation  and  the 
evaluation  found  acceptable  by  the  NRG 
or  (3)  it  occurs  only  during  the  period  of 
extended  operation. 

Continued  safe  operation  of  a 
commercial  nuclear  power  plant 
requires  that  SSCs  that  perform  or 
support  safety  functions  continue  to 
perform  in  accordance  with  the 
applicable  requirements  in  the  licensing 
basis  of  the  plant  and  that  other  plant 
SSCs  do  not  substantially  increase  the 
frequency  of  challenges  to  plant  safety 
systems.  As  a  plant  ages,  a  variety  of 
aging  mechanisms  are  operative.  They 
include  fatigue,  erosion,  corrosion, 
erosion/corrosion,  wear,  thermal  and 
radiation  embrittlement, 
microbiologically  induced  effects,  creep, 
and  shrinkage. 

Existing  regulatory  requirements, 
ongoing  licensee  programs,  and  national 
consensus  codes  and  standards  address 
the  aging  mechanisms  indicated  above 
and  the  means  of  mitigating  age-related 
degradation.  However,  the  Commission 
believes  that  certain  age-related 
degradation  that  may  be  important  in 
the  period  of  extended  operation  is  not 
required  to  be  addressed  during  the 
present  license  term  in  a  manner  that 
would  be  adequate  for  the  period  of 
extended  operation.  For  example,  if  a 
degradation  effect  first  occurs  only  after 
40  years  or  has  been  determined  by 
analysis  or  test  to  be  unimportant  for 
the  first  40  years,  there  would  be  no 
regulatory  requirement  to  address  this 
aging  during  the  initial  40-year  term  of 
license.  Alternatively,  depadation  may 
have  been  analyzed,  evaluated,  and 
acted  on  in  the  original  design  for  only 
40  years,  but  not  analyzed  for  the  period 
extending  beyond  40  years  (as  is 
generally  the  case,  for  example,  with 
fatigue  and  with  environmental 
qualification  of  equipment).  Such 
situations  must  be  analyzed  for  the 
period  of  extended  operation  as  a  basis 
for  determining  any  additional  aging 
management  actions  that  may  be 
required  for  license  renewal. 

It  should  be  noted  that  the  term 
"unique  to  license  renewal"  does  not 
mean  that  the  timing  of  required  age- 
related  degradation  management 
actitms  is  necessarily  limited  to  the 
period  of  extended  operation.  Indeed, 
actions  may  be  required  well  within  the 
original  license  term  in  order  to  achieve 
a  desired  result  for  the  period  of 
extended  operation.  For  example,  in 
connection  with  the  pressurized  thermal 
shock  issue,  reduction  of  neutron  flux  to 
the  reactor  vessel  may  well  need  to  be 
started  years  before  original  license 
expiration  in  order  to  prevent  excessive 


radiation  embrittlement  in  the  period  of 
extended  operation. 

Age-related  degradation  of  SSCs  are 
important  to  license  renewal,  if 
unmitigated,  could  lead  to  the  loss  of 
required  functions,  unacceptable 
reduction  in  safety  margins,  or  higher 
rates  of  challenge  to  plant  safety 
systems  during  the  renewal  term.  Given 
the  close  connection  between  renewal 
and  age-related  degradation,  the 
Commission  concludes  that  a  formal, 
disciplined  licensing  review  of  age- 
related  degradation  unique  to  license 
renewal  is  necessary. 

(iii)  Integrated  Plant  Assessment 

The  approach  reflected  in  the  final 
rule  is  to  require  each  renewal  applicant 
to  address  age-related  degradation 
unique  to  license  renewal  through  an 
integrated  plant  assessment  (IP A)  that 
demonstrates  that  the  facility's  SSCs 
important  to  license  renewal  have  been 
identified  and  that  age-related 
degradation  unique  to  license  renewal 
will  be  managed  as  needed,  to  ensure 
that  the  facility's  licmsing  basis  %vill  be 
maintained  throughout  the  term  of  the 
renewed  license.  The  required 
assessment  consists  of  a  screening 
process  to  select  SSCs  important  to 
license  renewal  an  evaluation  of  the 
age-related  or  performance  degradation 
of  those  SSCs  important  to  license 
renewal  to  determine  if  the  degradation 
is  imique  to  license  renewal,  and  when 
such  degradation  is  identified,  an 
evaluation  and  demonstration  that  new 
programs  or  licensee  actions  will  be 
implemented  to  prevent  or  mitigate  the 
age-related  degradation  unique  to 
license  renewal  dnhng  the  period  of 
extended  operation.  In  the  first 
principle,  the  Commission  concluded 
that  the  regulatory  processes  provide 
reasonable  assurance  that  the  current 
licensing  bases  of  operating  plants 
provide  an  acceptable  level  of 
protection  of  the  public  health  and 
safety  or  common  defense  and  security 
80  that  a  broad  safety  review  is  not 
required  at  license  renewal.  This 
conclusion  covers  age-related 
degradation  occurring  during  the  current 
licensing  term.  Such  degradation  is 
being  addressed  by  ottgoing  programs  to 
identify  and  manage  the  degradation  so 
that  corrective  action  is  taken  to  ensure 
continued  safe  operation.  Therefore,  for 
a  renewal  of  an  operating  license,  the 
Commission  has  determined  that  only 
degradation  mechanisms  or  effects  that 
are  unique  to  the  period  of  operation 
beyond  the  current  licensed  term  (as 
defmed  in  $  54.3)  should  be  the  focus  of 
evaluation  for  a  renewal  license.  In 
order  to  accomplish  the  above,  the 
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radiation  embrittlement  in  the  period  of 
extended  operation. 

Age-related  degradation  of  SSCs  are 
important  to  license  renewal,  if 
unmitigated,  could  lead  to  the  loss  of 
required  functions,  unacceptable 
reduction  in  safety  margins,  or  higher 
rates  of  challenge  to  plant  safety 
systems  during  the  renewal  term.  Given 
the  close  connection  between  renewal 
and  age-related  degradation,  the 
Commission  concludes  that  a  formal, 
disciplined  licensing  review  of  age- 
related  degradation  unique  to  license 
renewal  is  necessary. 

(iii)  Integrated  Plant  Assessment 

The  approach  reflected  in  the  final 
rule  is  to  require  each  renewal  applicant 
to  address  age-related  degradation 
unique  to  license  renewal  through  an 
integrated  plant  assessment  (IPA)  that 
demonstrates  that  the  facility's  SSCs 
important  to  license  renewal  have  been 
identified  and  that  age-related 
degradation  unique  to  license  renewal 
will  be  managed,  as  needed,  to  ensure 
that  the  facility's  licmsing  basis  will  be 
maintained  throughout  the  term  of  the 
rraiewed  license.  The  required 
assessment  consists  of  a  screening 
process  to  select  SSCs  important  to 
license  renewal,  an  evaluation  of  the 
age-related  or  performaiK%  degradation 
of  those  SSCs  important  to  license 
renewal  to  determine  if  the  degradation 
is  unique  to  license  renewal,  and  when 
such  degradation  is  identified,  an 
evaluation  and  demonstration  that  new 
pro^aras  or  licensee  actions  will  be 
implemented  to  prevent  or  mitigate  the 
age-related  degradation  unique  to 
license  renewal  duing  the  period  of 
extended  operation.  In  the  first 
principle,  the  Commission  concluded 
that  the  regulatory  processes  provide 
reasonable  assurance  that  the  current 
licensing  bases  of  operating  plants 
provide  an  acceptable  level  of 
protection  of  the  public  health  and 
safety  or  common  defense  and  security 
so  that  a  broad  safety  review  is  not 
required  at  license  renewal.  This 
conclusion  covers  age-related 
degradation  occurring  during  the  current 
licensing  term.  Such  degradation  is 
being  addressed  by  ongomg  programs  to 
identify  and  manage  the  degradation  so 
that  corrective  action  is  taken  to  ensure 
continued  safe  operation.  Therefore,  for 
a  renewal  of  an  operating  license,  the 
Coomiission  has  determined  that  only 
degradation  mechanisms  or  effects  that 
are  unique  to  the  period  of  operation 
beyond  the  current  licensed  term  (as 
defined  in  9  54.3)  should  be  the  focus  of 
evaluation  for  a  renewal  license.  In 
order  to  accomplish  the  above,  the 


Commission  has  established  in  the  final 
rule  specific  requirements  that  an  IPA 
must  satisfy. 

First,  the  IPA  must  contain  a 
description  of  the  methodology  to  be 
used  to  identify  the  plant-specific  SSCs 
that  satisfies  the  rule  definition  of  SSCs 
important  to  license  renewal.  The  scope 
of  the  rule  definition  of  SSCs  important 
to  license  renewal  is  discussed  in 
greater  detail  below.  The  methodology 
should  contain  the  criteria  used  to  select 
components  and  to  identify  components 
that  contribute  to  the  performance  of  a 
required  system  function  or  whose 
failure  could  prevent  the  performance  of 
a  required  system  function.  The 
methodology  should  also  describe  the 
criteria  to  be  used  in  determining 
whether  the  age-related  degradation  of 
individual  structures  or  components  is 
unique  to  license  renewal. 

Second,  the  IPA  should  contain 
specific  lists  of  SSCs  important  to 
license  renewal.  The  lists  may  be 
provided  in  a  combined  format  but  must 
address  the  specific  information 
required  by  this  rule. 

Third,  the  renewal  applicant  must 
specifically  identify  those  components 
that  are  subject  to  age-related 
degradation  unique  to  license  renewal 
and  provide  the  technical  basis  for 
structures  and  components  that  the 
applicant  has  determined  do  not  have 
degradation  unique  to  license  renewal. 
The  justification  for  excluding 
components  should  address  such  factors 
as  the  design  or  service  life  of  the 
component  or  structure. 

Fourth,  the  IPA  should  contain  (1)  a 
demonstration  that,  for  all  structures  or 
components  identified  as  being  subject 
to  degradation  mechanisms  or  exhibiting 
degradation        '^ts  unique  to  license 
renewal,  the  degradation  mechanism  or 
effects  will  be  addressed  through  an 
effective  program  as  defined  in  the  rule, 
or  (2)  a  demonstration  that  an  effective 
program  is  not  necessary  for  a  specific 
component. 

The  Commission  concludes  that 
applicants  for  license  renewal  should 
address  age-related  degradation  unique 
to  license  renewal  by  focusing  on  the 
identification  and  management  of  age- 
related  degradation  mechanisms  for 
those  SSCs  that  are  of  principal 
importance  to  the  safety  of  the  plant. 
The  Commission  also  believes  that  the 
focus  of  an  age-related  degradation 
evaluation  for  a  license  renewal  caimot 
be  limited  to  only  those  SSCs  that  the 
Commission  has  traditionally  defined  as 
safety  related.  The  initial  review  of  the 
plant  covered  both  safety-related  and 
non-safety-related  systems  and  was 
primarily  concerned  with  ensuring  that 
the  systems  and  components  would  not 


have  to  operate  beyond  their  design 
basis  during  the  initial  40-year  license. 
Therefore,  the  Commission  has 
determined  that,  in  order  to  ensure  the 
continued  safe  operation  of  the  plant 
during  the  renewal  term.  SSCs  important 
to  license  renewal  should  include  (1) 
safety-related  equipment  (2)  all  non- 
safety  related  SSCs  that  directly  support 
the  function  of  a  safety-related  SSC  or 
whose  failure  could  prevent  the 
performance  of  a  required  function  of  a 
safety-related  SSC,  (3)  all  SSCs  relied 
upon  to  meet  a  specific  set  of 
Commission  regulations,  and  (4)  all 
SSCs  subject  to  the  operability 
requirements  contained  in  the  facility 
technical  specification  limiting 
conditions  for  operation. 

Thus,  SSCs  important  to  license 
renewal  would  include  those  relied  on 
to  remain  functional  during  design  basis 
events,  including  conditions  of  normal 
operation,  anticipated  operational 
occurrences,  design  basis  accidents, 
external  events,  and  natural  phenomena 
for  which  the  plant  was  designed.  SSCs 
important  to  hcense  renewal  also 
include  those  non-safety-related  SSCs 
that  function  to  support  safety-related 
systems  because  their  failure  would 
render  a  safety-related  SSC  inoperable. 

The  Commission  has  determined  that 
SSCs  having  operability  requirements  in 
technical  specification  limiting 
conditions  for  operation  are  important  to 
license  renewal.  The  Commission  notes 
that  this  definition  is  not  limited  solely 
to  those  components  that  are 
specifically  identified  in  the  technical 
specifications.  This  type  of 
interpretation  would  result  in  only  the 
top  level  systems  being  evaluated  to 
ensure  that  the  effects  of  age-related 
degradation  unique  to  license  renewal 
would  be  managed  during  the  renewal 
term,  but  all  the  supporting  systems 
necessary  for  operation  would  not  be 
similarly  evaluated.  It  would  be  similar 
to  saying  that  the  emergency  diesel 
generators  are  important  to  license 
renewal  but  the  diesel  fuel  transfer 
system  or  fuel  storage  tanks  are  not. 
Current  regulatory  practice  for  technical 
specifications  defines  the  necessary 
criteria  that  must  be  satisfied  for  a 
system,  structure,  or  component  to  be 
operable  or  to  have  operability. 
Specifically,  a  system,  subsystem,  train, 
component,  or  device  is  operable  when 
it  is  capable  of  performing  its  specified 
function(s)  and  when  all  necessary 
attendant  instrumentation,  controls, 
electrical  power,  cooling  or  seal  water, 
lubrication  or  any  other  auxihary 
equipment  that  are  required  for  the 
system,  subsystem,  train,  component,  or 
device  to  periform  its  function(8)  are  also 
capable  of  performing  their  related 


support  functions.  The  Commission 
expects  licensees  to  apply  the  same 
regulatory  practice  with  respect  to 
operability  for  purposes  of  determining 
SSCs  important  to  license  renewal. 

In  addition,  plants  typically  have  five 
modes  (BWR)  or  six  modes  (PWR)  of 
operation  specified  in  the  technical 
specifications.  The  Commission  is  not 
restricting  the  definition  of  SSCs 
important  to  license  renewal  to  any 
particular  mode  of  operation  and 
considers  equipment  operability  in  all 
modes  of  operation  to  be  equally 
important  in  defining  SSCs  important  to 
hcense  renewal. 

In  sum,  the  Commission  defines  the 
scope  of  this  portion  of  the  definition  of 
SSCs  important  to  license  renewal  to 
include  all  systems  or  components 
necessary  for  operation  in  any  mode  of 
plant  operation  that  has  operability 
requirements  in  the  plant  technical 
specifications  limiting  conditions  for 
operation.  This  includes  (1)  all  systems 
or  components  specifically  identified  in 
the  technical  specification  limiting 
conditions  for  operation,  (2)  any  system 
or  component  for  which  a  functional 
requirement  is  specifically  identified  in 
the  technical  specification  limiting 
conditions  for  operation,  and  (3)  any 
necessary  supporting  system  or 
component  that  must  be  operable  or 
have  operability  in  order  for  a  required 
system  or  component  to  be  operable. 

Examples  of  a  component  or  system 
meeting  category  (1)  could  include 
snubbers.  radiation  monitors,  and 
specific  emergency  core  cooling 
systems.  An  example  of  the  type  of 
components  that  would  be  in  category 
(2)  would  be  systems  or  components 
that  would  be  necessary  for  ensuring 
primary  containment  integrity.  Current 
BWRs  are  required  to  have  primary 
containment  integrity  during  power 
operation.  Thus,  all  containment 
penetrations  and  isolation  valves  would 
be  important  to  hcense  renewal.  An 
example  of  components  or  systems  In 
category  (3)  would  include  all 
supporting  systems  and  components 
supporting  operation  of  the  recirculation 
system  in  BWRs.  As  required  in  the 
technical  specification  limiting 
conditions  for  operation,  one 
recirculation  loop  must  be  operable. 
Because  any  one  of  the  recirculation 
loops  could  be  used,  the  operability 
requirements  would  have  to  extend  to 
all  recirculation  loops  and  therefore  the 
entire  recirculation  system  would  be 
defined  as  important  to  license  renewal. 
Under  the  current  technical 
specifications,  the  supporting  systems 
necessary  for  the  loop  operation  must 
also  be  operable  in  order  for  the 
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recircu)ation  loop  to  be  considered 
operable.  These  would  include  such 
systems  as  the  non-safety-related  seal 
water  cooling  systems  and  non-safety- 
related  power  supplies  for  the 
recirculation  pumps.  Thus,  these  non- 
safety-related  systems  would  be 
considered  important  to  license  renewal. 

Screening  of  SSCs  will  identify  those 
that,  by  virtue  of  their  roles  in  ensuring 
the  safety  of  plant  operations,  are 
important  to  license  renewal  and. 
accordingly,  could  require  additional 
attention.  In  connection  with  the 
integrated  plant  assessment,  it  is 
recognized  that  there  are  many  SSCs 
important  to  license  renewal  that  are 
either  covered  by  the  existing  ongoing 
NRC  requirements  and  licensee- 
established  programs  or  are  not  subject 
to  age-related  degradation.  The 
integrated  plant  assessment  is  expected 
to  take  such  factors  into  account  so  that 
programs  for  manuging  age-related 
degradation  could  be  properly  scoped 
and  focused. 

The  renewal  applicant  is  required  to 
describe  and  justify  the  method  to  be 
employed  for  the  SSC  selection  process. 
The  method  should  be  comprehensive 
and  primarily  deterministic  so  that  the 
Commission  could  conclude  with 
reasonable  confidence  that  all  SSCs 
important  to  license  renewal  have  been 
identified  and  evaluated. 

The  major  technical  issues  raised  in 
various  comments  that  addressed  the 
proposed  rule  and  one  or  more  of  its 
supporting  documents  were  related  to 
(1)  the  selection  of  SSCs  important  to 
license  renewal  and  (2)  what  constitutes 
an  established  effective  program  for 
managing  aging  in  operating  nuclear 
power  plants.  Three  key  issues  related 
to  the  selection  of  SSCs  important  to 
license  renewal  and  requiring 
management  of  aging  during  a  renewed 
license  term  were  raised.  These  issues 
are  addressed  below: 

(1)  A  number  of  commenters  referred 
to  the  NUMARC  "Methodology  to 
Identify  and  Evaluate  Plant  Equipment 
for  License  Renewal"  (December  1990) 
and  proposed  changing  the  rule  and  its 
supporting  documents  in  ways  that 
would  conform  to  this  methodology  or 
endorse  it.  The  Commission  has  decided 
not  to  incorporate  a  specific 
methodology  in  the  rule.  The 
Commission  will  continue  to  review  the 
NUMARC  methodology  to  ensure  that 
the  methodology  for  screening  SSCs 
important  to  license  renewal  addresse:, 
all  important  features  f^equired  by  the 
rule.  The  Commission  notes  that 
elimination  of  structures  and 
components  important  to  license 
renewal  from  further  aging 
consideration  on  the  basis  of  an  a  priori 


claim  by  the  licensee  that  they  are 
subject  to  an  effective  program  is  not  an 
acceptable  technical  basis  since  it  does 
not  include  an  evaluation  of  the 
possibility  of  age-related  degradation 
problems  unique  to  license  renewal  and 
an  evaluation  of  the  adequacy  of  the 
program  to  manage  any  such  age-related 
degradation.  Such  an  approach  could 
result  in  elimination  of  most  if  not  all  of 
the  structures  and  components  in  the 
plant  from  any  substantive 
consideration  for  age-related 
degradation.  An  acceptable  technical 
basis  should  include  a  demonstration  by 
appropriate  technical  arguments  that  the 
age-related  degradation  is  not  unique  to 
license  renewal  or  programs  for 
managing  age-related  degradation 
unique  to  license  renewal  are  effective. 

(2)  In  a  related  comment,  a  stated 
concern  was  that  the  inclusion  of  all 
SSCs  used  in  safety  analyses  or  plant 
evaluations  could  include  any  work 
done  in  response  to  any  NRC  inquiry, 
e.g..  balance-of-plant  systems.  As  stated 
in  the  final  rule,  the  Commission 
considers  the  safety-related  SSCs  and 
those  relied  on  to  demonstrate 
comphance  with  the  Commission's 
regulations  for  10  CFR  50.48  (Fire 
Protection).  10  CFR  50.49  (Environmental 
Qualification),  10  CFR  50.61  (Pressurized 
Thermal  Shock),  10  CFR  50.62 
(Anticipated  Transients  Without  Scram), 
and  10  CFR  50.63  (Station  Blackout)  as 
important  to  license  renewal.  As  part  of 
10  CFR  50.49,  certain  post-accident 
monitoring  equipment  specified  as 
Category  1  and  2  in  Revision  2  of 
Regulatory  Guide  1.97,  "Instrumentation 
for  Light-Water-Cooled  Nuclear  Power 
Plants  to  Assess  Plant  and  Environs 
Conditions  During  and  Following  an 
Accident,"  are  covered  in  the  scope  of 
the  license  renewal  rule.  Such  post- 
accident  monitoring  equipment  is 
important  to  license  renewal.  The  rule 
also  includes  SSCs  that  directly  support 
the  operability  of  safety-related 
equipment.  The  rule  has  been  revised  to 
include  SSCs  that  have  operability 
requirements  contained  in  technical 
specification  limiting  conditions  for 
operation  in  lieu  of  the  less  specific 
proposed  requirement  to  include  all 
SSCs  used  in  any  safety  analysis  or 
plant  evaluation.  This  revised  scope  is 
consistent  with  the  Commission's  intent 
to  not  reexamine  the  entire  plant  for 
license  renewal  but  to  ensure  that  all 
SSCs  important  to  safe  plant  operation 
are  identified  and  evaluated  for  the 
effects  of  age-related  degradation 
unique  to  license  renewal. 

(3)  A  commenter  further  stated  that  a 
system  interaction  review  would  be 
required  to  meet  the  criterion  that  SSCs 
important  to  license  renewal  are  any. 


including  non-safety-related,  SSCs 
whose  failure  could  prevent  satisfactory 
accomplishment  of  required  safety 
functions.  It  was  stated  that  USI  A-17, 
Systems  Interaction  at  Nuclear  Power 
Plants,  was  resolved  via  Generic  Letter 
(GL)  89-18  with  no  specific  action 
required  of  licensees. 

The  Commission's  interpretation 
differs  from  that  of  the  commenter.  The 
inclusion  of  SSCs  whose  failure  could 
prevent  another  SSC  from 
accomplishing  a  safety  function  is 
intended  to  provide  protection  against 
safety  function  failure  in  cases  where 
the  safety-related  structure  or 
component  is  not  itself  impaired  by  age- 
related  degradation  but  is  vulnerable  to 
failure  of  another  structure  or 
component  that  may  be  so  impaired. 
Two  examples  of  these  types  of  SSCs 
are:  (1)  Nonseismically  qualified 
equipment  located  near  seismically 
qualified  equipment  and  thus  potentially 
affecting  seismically  qualified 
equipment,  and  (2)  the  direct  connection 
of  non-safety-related  systems  (i.e.,  some 
instrument  air  systems)  with  safety- 
related  systems.  Other  examples  are 
components  providing  power,  cooling, 
fluid,  etc.,  to  safety-related  SSCs. 

The  Commission  intends  this 
provision  of  the  definition  of  SSCs 
important  to  license  renewal  to  apply  to 
SSCs  with  a  reasonably  direct  bearing 
on  the  functioning  of  the  safety-related 
SSCs.  This  provision  of  the  rule  does  not 
include  the  propagation  of  failures  that 
are  hidden  or  unanticipated  as  included 
in  the  defiriition  of  a  system  interaction, 
GL  89-18,  or  other  indirect  effects  that 
are  so  remote  or  speculative  as  to  cause 
no  reasonable  safety  concern.  However, 
if  a  licensee  has  conducted  a  partial 
system  interaction  study  and  made 
certain  commitments  on  the  docket,  then 
these  commitments  are  part  of  the 
current  licensing  basis  and  should  be 
considered  by  the  licensee  in 
determining  SSCs  important  to  license 
renewal. 

(iv)  Supplementary  Use  of  Probabilistic 
Techniques 

The  screening  methods — as  well  as 
aging  management  approaches — 
selected  by  the  license  renewal 
applicants  may  also  include  use  of 
probabilistic  risk  assessment  (PRA) 
techniques  as  a  supplement  to  the 
primarily  deterministic  methods.  The 
public  comments  at  the  November  1989 
license  renewal  workshop  and  those 
submitted  in  writing  following  the 
workshop  reflected  the  view  that  the  use 
of  PRA  should  be  permitted,  but  not 
required,  in  the  screening  process  for 
SSCs. 
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including  non-safety-related,  SSCs 
whose  failure  could  prevent  satisfactory 
accomplishment  of  required  safety 
functions.  It  was  stated  that  USI  A-17, 
Systems  Interaction  at  Nuclear  Power 
Plants,  was  resolved  via  Generic  Letter 
(GL)  89-18  with  no  specific  action 
required  of  licensees. 

The  Commission's  interpretation 
differs  from  that  of  the  commenter.  The 
inclusion  of  SSCs  whose  failure  could 
prevent  another  SSC  from 
accomplishing  a  safety  function  is 
intended  to  provide  protection  against 
safety  function  failure  in  cases  where 
the  safety-related  structure  or 
component  is  not  itself  impaired  by  age- 
related  degradation  but  is  vulnerable  to 
failure  of  another  structure  or 
component  that  may  be  so  impaired. 
Two  examples  of  these  types  of  SSCs 
are:  (1}  Nonseismically  qualified 
equipment  located  near  seismically 
qualified  equipment  and  thus  potentially 
affecting  seismically  qualified 
equipment,  and  (2)  the  direct  connection 
of  non-safety-related  systems  (i.e..  some 
instrument  air  systems)  with  safety- 
related  systems.  Other  examples  are 
components  providing  power,  cooling, 
fluid,  etc.,  to  safety-related  SSCs. 

The  Commission  intends  this 
provision  of  the  definition  of  SSCs 
important  to  license  renewal  to  apply  to 
SSCs  with  a  reasonably  direct  bearing 
on  the  functioning  of  the  safety-related 
SSCs.  This  provision  of  the  rule  does  not 
include  the  propagation  of  failures  that 
are  hidden  or  unanticipated  as  included 
in  the  defiriition  of  a  system  interaction, 
GL  89-18,  or  other  indirect  effects  that 
are  so  remote  or  speculative  as  to  cause 
no  reasonable  safety  concern.  However, 
if  a  licensee  has  conducted  a  partial 
system  interaction  study  and  made 
certain  commitments  on  the  docket,  then 
these  commitments  are  part  of  the 
current  licensing  basis  and  should  be 
considered  by  the  licensee  in 
determining  SSCs  important  to  license 
renewal. 

(iv)  Supplementary  Use  of  Probabilistic 
"Techniques 

The  screening  methods — as  well  as 
aging  management  approaches — 
selected  by  the  license  renewal 
applicants  may  also  include  use  of 
probabilistic  risk  assessment  (PRA) 
techniques  as  a  supplement  to  the 
primarily  deterministic  methods.  The 
public  comments  at  the  November  1989 
license  renewal  workshop  and  those 
submitted  in  writing  following  the 
workshop  reflected  the  view  that  the  use 
of  PRA  should  be  permitted,  but  not 
required,  in  the  screening  process  for 
SSCs. 


Additionally,  three  comments  on  the 
proposed  rule  recommended  the  use  of 
PRA  for  the  selection  of  SSCs  important 
to  license  renewal.  A  comment  was 
made  to  emphasize  the  importance  of 
common-cause  failures  as  an  important 
factor  in  assessing  and  managing  aging. 
The  Commission  considers  that  at  the 
present  time  appropriate  aging  data  and 
models  have  not  been  developed  for 
many  SSCs  for  inclusion  in  the  PRAs, 
and  uniform  criteria  do  not  exist  for 
evaluating  the  PRA  results. 

Nevertheless,  at  the  present  time, 
probabilistic  assessments  can  be  a 
useful  adjunct  to  deterministic  methods 
to  help  draw  attention  to  specific 
vulnerabilities  and  to  help  guard  against 
significant  oversights  in  the  screening 
process.  In  view  of  the  PRA  limitations 
discussed,  probabilistic  assessment 
alone  is  not  an  acceptable  basis  for  the 
exclusion  of  SSCs  to  be  evaluated  as 
part  of  an  IPA.  It  may  be  useful  to 
identify  additional  SSCs  to  be  evaluated 
as  part  of  the  IPA. 

(v)  Management  of  Age-Related 
Degradation  Unique  to  License  Renewal 

The  plarming  for  the  management  of 
age-related  degradation  unique  to 
license  renewal  reflects  the  knowledge 
that  materials,  stressors,  the  operating 
environment,  and  their  interactions 
contribute  to  age-related  degradation  in 
SSCs.  When  these  interactions  cause 
degradation  of  reliability  and  impact 
safety,  then  the  effects  of  age-related 
degradation  unique  to  license  renewal 
must  be  mitigated  to  ensure  that  the 
aged  SSCs  will  adequately  perform  their 
design  safety  functions.  The  acceptable 
elements  of  an  aging  management 
.  program  are  described  below. 

To  gain  the  necessary  understanding 
of  aging  mechanisms,  the  renewal 
applicants  will  need  to  review  the  SSC 
design,  fabrication,  installation,  testing 
(including  performance  and 
nondestructive  testing),  inservice 
inspection,  operation,  and  maintenance 
to  the  extent  necessary  in  performing 
the  IPA. 

Elements  for  timely  mitigation  of  age- 
related  degradation  effects  include 
inspection,  surveillance,  condition 
monitoring,  trending,  recordkeeping, 
replacement,  refurbishment  and 
appropriate  adjustments  in  the  operating 
environment  of  the  equipment  in  which 
the  degradation  occurs. 

Adequate  recordkeeping  is  needed  on 
items  such  as  transients,  component 
failures,  root  causes,  and  repair  and 
replacement  of  components.  Records 
being  generated  now  will  be  useful  in 
providing  the  technical  bases  for 
continued  safe  operation  of  nuclear 
power  plants. 


Maintenance,  refurbishment 
replacement  of  parts  and  components, 
residual  life  assessment,  and  changes  in 
operating  environment  are  other 
elements  useful  for  mitigating  age- 
related  degradation  effects.  Timely 
mitigation  of  age-related  degradation 
through  servicing,  repair,  refurbishment 
or  replacement  of  components  is  the 
prime  function  of  an  effective  program. 
Management  of  age-related  degradation 
comprises  a  collection  of  activities  that 
to  a  large  extent  relate  directly  to 
physical  maintenance  of  components. 

Operating  practices  that  reduce 
stresses  on  the  equipment  by  adjustment 
of  the  operating  environment  are  also 
important  considerations  to  mitigating 
degradation  effects.  For  example,  if 
warranted,  operations  could  be  required 
in  an  environment  with  lower 
temperatures,  reduced  flux,  or  controlled 
humidity.  However,  in  taking  these 
actions,  the  potential  consequences 
need  to  be  evaluated  and  considered  in 
order  to  guard  against  inadvertent 
adverse  side  effects  on  some  other 
aspect  of  safety. 

Six  key  issues  raised  by  commenters 
related  to  established  effective  programs 
(EEPs),  as  that  term  was  used  in  the 
proposed  rule,  and  to  integrated  plant 
assessment  for  the  management  of  age- 
related  degradation  during  a  renewed 
license  term.  These  issues  and  the 
Commission's  responses  can  be 
summarized  as  follows: 

(1)  Commenters  stated  that 
investigation  and  mitigation  of  age- 
related  degradation  should  be  restricted 
to  only  "significant"  degradation.  The 
Commission  notes  that  §  54.3  of  the  rule 
provides  definitions  of  the  terms  "aging 
mechanisms"  and  "age-related 
degradation."  Draft  Regulatory  Guide 
DG-1009  contains  staff-proposed 
guidelines  as  to  aspects  on  which  to 
focus  for  aging  management,  as  a  part  of 
integrated  plant  assessment,  without 
quantifying  the  degree  and  depth  of  age- 
related  degradation.  Inclusion  of  the 
terms  "significant"  or  "potentially 
significant"  age-related  degradation 
would  result  in  unnecessary  de^nitions 
for  all  sorts  of  different  degrees  of 
degradations  and  in  subjective 
evaluations  and  judgments.  The  state  of 
the  art  and  the  existing  knowledge  base 
have  not  advanced  sufficiently  at  this 
time  to  define  precisely  what  constitutes 
"significant"  age-related  degradation. 
Therefore,  the  Commission  did  not 
include  the  term  "significant 
degradation"  in  the  nde. 

(2)  Commenters  content  that  some  of 
the  ongoing  programs  contribute  to 
aging.  The  Commission  recognizes  that  a 
few  of  the  current  test  programs  may 
result  in  degradation  in  some 


components  and  structures.  This 
technical  test-related  issue  is  being 
addressed  as  part  of  ongoing  regulatory 
activities. 

(3)  Commenting  on  a  related  topic,  a 
commenter  stated  that  none  of  the  NRC 
goals  of  the  Nuclear  Plant  Aging 
Research  (NPAR)  program  found  their 
way  into  the  requirements  in  the 
proposed  rule.  Though  the  NPAR  goals 
are  not  included  verbatim  as 
requirements  in  the  rule,  the  NPAR 
results  were  considered  in  developing 
the  rule  and  associated  regulatory 
guidance.  Therefore,  the  Commission 
believes  that  a  separate  requirement  for 
addressing  the  elements  of  the  NPAR 
goals  is  unwarranted. 

(4)  Comments  were  received  to  the 
effect  that  the  integrated  plant 
assessment  is  too  broad  and  that  aging 
management  is  important  not  only  for 
license  renewal  but  for  the  current 
licensed  terms  as  well.  The  Commission 
has  revised  the  rule  so  that  the 
integrated  plant  assessment  is  expUcitly 
aimed  at  the  management  of  age-related 
degradation  unique  to  license  renewal. 
The  Commission  recognizes  that  current 
aging  management  programs  need  not 
be  reviewed  except  to  the  extent  that 
the  programs  must  address  age-related 
degradation  that  occurs  only  during  the 
period  of  extended  operation  after  the 
term  of  the  current  license  or  whose 
effects  are  different  in  character  or 
magnitude  during  the  period  of  extended 
operation. 

A  major  aspect  of  the  license  renewal 
rule  and  of  a  Ucensee's  efforts  to 
determine  what  actions  are  necessary  to 
manage  age-related  degradation  is  a 
practical  understanding  of  the  necessary 
aspects  of  a  program  that  is  techmcaliy 
adequate  to  manage  such  degradation. 
As  a  result  of  comments  related  to  the 
scope  and  contents  of  aging 
management  programs,  the  rule  was 
revised  to  eliminate  reference  to  an 
established  effective  program.  Instead, 
the  term  effective  program  (EP)  is  used. 
The  Commission  believes  that  some 
license  activities  or  programs  are 
adequate  to  manage  age-related 
degradation  will  httie  or  no 
modification.  However,  since  the  criteria 
by  which  the  effectiveness  of  a  program 
is  judged  are  the  same  for  programs 
already  established  as  for  new  or 
planned  programs,  "established 
effective  program"  as  a  special  term  is 
not  useful.  The  actions  necessary,  as 
part  of  the  integrated  plant  assessment 
include  a  review  of  the  SSCs  that  are 
important  to  license  renewal, 
identification  of  age-related  degradation 
unique  to  license  renewal,  and  an 
assessment  of  the  applicants'  proposals. 
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including  any  existing  programs,  to 
determine  whether  they  are  technically 
adequate  to  manage  age-related 
degradation  unique  to  license  renewal. 
This  review  should  identify  what,  if  any, 
changes  are  necessary  to  ensure  that 
age-related  degradation  unique  to 
license  renewal  will  be  managed  for  all 
SSCs  important  to  Ucense  renewal. 

While  the  criteria  in  10  CFR  54.21  are 
not  specific  with  respect  to  evaluating 
the  effectiveness  of  current  licensee 
programs,  there  are  numerous  aspects  of 
a  technically  adequate  program  that  are 
dependent  upon  factors  such  as  the 
specific  type  of  structure  or  component 
and  the  applicable  degradation 
mechanisms.  Examples  of  aspects  that 
may  be  included  in  an  effective  program 
are  (a)  scheduled  inspection  and 
surveillance,  (b)  condition  monitoring, 
(c)  functional  testing  that  may  include 
system  or  component  testing,  (d) 
nondestructive  testing,  (e)  refurbishment 
and  replacement  programs,  (f)  root 
cause  determination  of  degraded 
equipment  performance  or  failures  that 
specifically  includes  and  addresses 
aging  mechanisms,  (g)  corrective  action 
program  that  evaluates  frequency  and 
cause  of  equipment  failure,  (h)  use  of 
vendor  information  to  determine 
replacement  and  refurbishment 
intervals,  (i)  evaluation  of  surveillance 
intervals  and  operational  experience  to 
determine  whether  or  not  degradation  is 
occurring  and  what  further  action  is 
appropriate,  and  (]]  residual  life 
evaluation  and  reanalysis. 

The  Commission  has  a  number  of 
existing  requirements  that  are  directed 
toward  detecting  and  managing  age- 
related  degradation  in  important  safety 
systems.  These  include  the  assessment 
and  feedback  of  operational  experience 
through  NRC  regulations,  bulletins,  and 
generic  letters;  inservice  inspection  and 
tests;  surveillance;  and  technical 
specification  requirements.  Commission 
initiatives  such  as  nuclear  plant  aging 
research  and  license  renewal 
rulemaking  are  directed  toward 
providing  additional  assurance  that  age- 
related  degradation  is  managed  for  the 
life  of  a  nuclear  power  plant,  including 
continued  operation  under  a  renewed 
license. 

A  related  aspect  of  an  effective 
program  is  its  implementation  and 
administrative  control.  The  licensee's 
integrated  assessment  should  include  a 
review  of  administrative  controls  to 
ensure  that  the  activities  to  be  included 
as  part  of  an  effective  program  to  mange 
age-related  degradation  in  a  license 
renewal  application  are  identified  and 
controlled  so  that  changes  are  not  made 
that  could  reduce  the  effectiveness  of 


the  program  and  so  that  any  program 
modifications  are  adequately  reviewed 
and  approved. 

(5)  One  commenter  suggested  that  the 
equipment  qualification  (EQ)  programs 
required  by  10  CFR  50.49  should,  by 
definition,  be  considered  effective 
programs.  While  some  components  in 
this  program  are  routinely  replaced, 
such  as  those  that  are  considered 
consumables,  EQ  programs  cannot  be 
considered  to  be  effective  programs 
without  a  determination  that  the  age- 
related  degradation  applicable  to  the 
SSCs  in  the  program  will  be  adequately 
managed  after  the  current  operating 
term.  Further,  many  components  in  EQ 
programs  are  pre-aged  prior  to  testing.  If 
the  pre-aging  is  limited  to  40  years,  the 
subsequent  qualification  testing 
demonstrates  qualification  for  40  years 
and  not  throughout  the  renewal  term.  In 
some  instances,  it  may  be  necessary  to 
perform  additional  qualification  testing. 
In  some  instances,  pre-aging  was  not 
conducted  for  components  included  in 
EQ  programs.  It  should  not  be  assumed 
that  these  components  are  qualified 
beyond  the  40  years  of  the  initial 
operating  license,  and  additional  testing 
or  analysis  or  both  may  be  necessary  to 
determine  whether  these  components 
can  be  demonstrated  to  meet  the 
requirements  of  10  CFR  50.49  during  the 
renewal  term. 

(6)  A  commenter  wanted  the  rule  to 
specifically  state  that  a  periodic 
replacement  schedule  is  acceptable  as 
an  (established]  effective  program,  and 
therefore  components  that  are  routinely 
replaced  may  be  excluded  from  further 
review.  The  integrated  plant  assessment 
has  been  revised  and.  as  discussed 
previously,  a  definition  of  age-related 
degradation  unique  to  license  renewal 
has  been  added  to  the  final  rule.  As  a 
result  of  these  changes,  a  licensee  may. 
after  evaluation  of  an  SSC  and  its 
associated  age-related  degradation 
mechanisms,  conclude  that  an  SSC  is 
not  subject  to  age-related  degradation 
unique  to  hcense  renewal.  A  routine 
replacement  schedule  may  be  a 
consideration  in  reaching  such  a 
conclusion.  Similarly,  if  after  evaluating 
an  SSC  and  potential  age-related 
degradation  mechanisms,  a  licensee 
may  determine  that  the  SSC  is  subject  to 
age-related  degradation  that  is  unique  to 
the  license  renewal  term.  A  routine 
replacement  schedule  may  be  a  primary 
aspect  of  an  effective  program  to 
manage  age-related  degradation. 
However,  the  Commission  does  not 
believe  that  it  can  make  a  generic 
determination  at  this  time  with  respect 
to  the  acceptability  of  all  periodic 
replacement  schedules.  Draft  Regulatory 


Guide  DG-1009  provides  guidelines 
proposed  by  the  staff  for  evaluating  the 
effectiveness  of  replacement  programs 
for  managing  aging  structures  and 
components  after  the  initial  operating 
term . 

Several  concerns  were  raised  by 
commenters  that  the  10  CFR  part  54  rule 
appeared  to  apply  only  at  the  time  of 
license  renewal  and  then  the  special 
programs  initiated  because  of  age- 
related  degradation  would  become  fixed 
in  time  with  no  further  modification  or 
improvement.  This  was  never  the 
Commission's  intent.  To  clarify  the 
Commission  intent,  three  new 
paragraphs  have  been  added  to  the  part 
54  rule:  One  paragraph  in  S  54.33  and 
two  paragraphs  in  S  54.37. 

Section  54.33  has  been  modified  to 
state  that  the  licensee  may  not  make 
changes  to  programs  or  procedures 
approved  by  the  staff  to  manage  age- 
related  degradation  that  decrease  the 
effectiveness  of  these  programs  without 
prior  Commission  approval.  Changes  to 
these  programs  that  do  not  decrease 
their  effectiveness  can  be  made  without 
prior  Commission  approval. 

Section  54.37  has  been  modified  to 
add  two  new  requirements.  The  first  is 
that  the  annual  update  of  the  FSAR 
required  by  10  CFR  50.71(e)  is  to  include 
any  SSCs  that  should  be  added  to  or 
deleted  from  the  programs  to  manage 
age-related  degradation.  Thus,  the  list  of 
SSCs  important  to  license  renewal  must 
be  updated  at  lest  annually.  Second,  if 
the  licensee  makes  changes  to  the  age- 
related  degradation  management 
programs  that  do  not  require  prior 
Commission  approval  (in  accordance 
with  the  new  provision  of  §  54.33).  then 
at  least  annually  the  licensee  must 
submit  the  changes  to  the  Commission. 
This  provision  is  similar  to  the 
requirement  to  notify  the  Commission  of 
programmatic  changes  that  is  presently 
contained  in  the  Commission  regulations 
governing  the  emergency  preparedness, 
physical  security,  and  quality  assurance 
programs.  However,  because  the 
degradation  management  programs  are 
a  principal  focus  of  the  license  renewal 
rule,  the  Commission  desires  to  be 
notified  of  changes  in  these  programs; 
therefore,  a  separate  report  of  program 
changes  is  necessary,  and  a  reporting 
requirement  has  been  added  to  the  rule. 

(vi)  Scope  of  Subjects  for  Management 
of  Time-Related  Changes 

In  the  proposed  rule  published  on  July 
17. 1990,  the  Commission  particularly 
solicited  comments  on  three  specific 
questions  in  Section  V.  Questions  (55  FR 
29055). 
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Guide  DG-1009  provides  guidelines 
proposed  by  the  staff  for  evaluating  the 
effectiveness  of  replacement  programs 
for  managing  aging  structures  and 
components  after  the  initial  operating 
term . 

Several  concerns  were  raised  by 
commenters  that  the  10  CFR  part  54  rule 
appeared  to  apply  only  at  the  time  of 
license  renewal  and  then  the  special 
programs  initiated  because  of  age- 
related  degradation  would  become  fixed 
in  time  with  no  further  modification  or 
improvement.  This  was  never  the 
Commission's  intent.  To  clarify  the 
Commission  intent,  three  new 
paragraphs  have  been  added  to  the  part 
54  rule:  One  paragraph  in  $  54.33  and 
two  paragraphs  in  S  54.37. 

Section  54.33  has  been  modified  to 
state  that  the  licensee  may  not  make 
changes  to  programs  or  procedures 
approved  by  the  staff  to  manage  age- 
related  degradation  that  decrease  the 
effectiveness  of  these  programs  without 
prior  Commission  approval.  Changes  to 
these  programs  that  do  not  decrease 
their  effectiveness  can  be  made  without 
prior  Commission  approval. 

Section  54.37  has  been  modified  to 
add  two  new  requirements.  The  first  is 
that  the  annual  update  of  the  FSAR 
required  by  10  CFR  50.71(e)  is  to  include 
any  SSCs  that  should  be  added  to  or 
deleted  from  the  programs  to  manage 
age-related  degradation.  Thus,  the  list  of 
SSCs  important  to  license  renewal  must 
be  updated  at  lest  annually.  Second,  if 
the  licensee  makes  changes  to  the  age- 
related  degradation  management 
programs  that  do  not  require  prior 
Commission  approval  (in  accordance 
with  the  new  provision  of  §  54.33).  then 
at  least  annually  the  licensee  must 
submit  the  changes  to  the  Commission. 
This  provision  is  similar  to  the 
requirement  to  notify  the  Commission  of 
programmatic  changes  that  is  presently 
contained  in  the  Commission  regulations 
governing  the  emergency  preparedness, 
physical  security,  and  quality  assurance 
programs.  However,  because  the 
degradation  management  programs  are 
a  principal  focus  of  the  license  renewal 
rule,  the  Commission  desires  to  be 
notified  of  changes  in  these  programs; 
therefore,  a  separate  report  of  program 
changes  is  necessary,  and  a  reporting 
requirement  has  been  added  to  the  rule. 

(vi)  Scope  of  Subjects  for  Management 
of  Time-Related  Changes 

In  the  proposed  rule  published  on  July 
17. 1990,  the  Commission  particularly 
solicited  comments  on  three  specific 
questions  in  Section  V.  Questions  (55  PR 
29055). 
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The  first  two  questions  pertained  to 
the  scope  of  requirements  with  respect 
to  management  of  age-related 
degradation  and  possible  other  time- 
related  changes.  The  third  question 
pertained  to  certain  technical  issues 
with  respect  to  which  requirements  have 
been  established,  but  some  work  on 
implementation  remains  to  be 
completed. 

(1)  Question  1  reads  as  follows: 

Are  there  any  specific  equipment  items, 
equipment  categories,  or  topics  that  should 
be  rule  be  excluded  from  review  under  the 
age-related  degradation  management 
program  requirements  of  the  proposed  rule?  If 
so,  what  equipment  or  topics  should  be 
excluded  and  what  would  be  the  justification 
for  such  exclusion? 

Several  comments  addressing 
Question  1  were  received.  The  scope  of 
the  comments  ranged  from  including  in 
the  review  only  items  that  are 
specifically  focused  on  age-related 
degradation  to  not  excluding  any 
equipment  or  topics. 

One  commenter  stated  that  all 
programmatic  issues  that  do  not  involve 
age-related  degradation,  such  as  quality 
assurance,  technical  qualifications,  and 
management  competence,  should  be 
excluded  from  review.  The  Commission 
agrees  that  programmatic  issues  that  do 
not  involve  age-related  degradation 
should  not  be  rereviewed  in  connection 
with  a  license  renewal  application. 
Therefore,  the  final  rule  does  not  require 
a  finding  of  continuing  licensee 
compliance  with  programmatic 
requirements  such  as  emergency 
preparedness,  physical  security,  and 
quality  assurance.  However,  if  a 
licensee  chooses  to  rely  upon  a 
programmatic  activity  or  portion  thereof 
to  demonstrate  that  it  has  an  effective 
program  to  address  age-related 
degradation  unique  to  license  renewal, 
the  adequacy  of  the  referenced  portion 
of  the  programmatic  activity  could  be 
reviewed  by  the  NRC  to  determine 
whether  it  is  acceptable  to  address  this 
degradation. 

Commenters  also  stated  that  anything 
that  is  important  to  license  renewal 
should  not  be  excluded  from  review. 
Several  of  these  commenters  did  feel, 
however,  that  a  more  narrow  definition 
of  the  integrated  plant  assessment  (IPA) 
process  should  be  provided.  Another 
commenter  stated  that  everything  ages 
and  should  be  reviewed  and  specifically 
included  design,  construction, 
operational  history,  QA/QC,  waste 
management,  and  human  factors 
considerations.  With  regard  to  the  first 
point,  the  NRC  agrees  that  the  IPA 
should  be  a  tiering  process.  The  current 
version  of  the  rule  supports  this 
approach.  The  specific  issues  related  to 


the  IPA  are  discussed  in  greater  detail  in 
section  IV.e.(iii)  of  this  document  and 
will  not  be  repeated  here. 

With  regard  to  the  second  point,  the 
staff  agrees  that  many  things  change 
with  time  and  must  be  dealt  with  on  a 
continuing  basis,  whether  it  be  in  the 
flrst  40  years  of  operation  or  during  the 
renewal  term.  Changes  in  the  activities 
specifically  listed  by  the  commenter  that 
result  from  age-related  degradation  that 
is  not  unique  to  license  renewal  would 
be  dealt  with  as  they  arose,  and  it  is  not 
necessary  to  readdress  the  issues 
specifically  or  license  renewal. 

No  additional  topics  or  equipment 
have  been  specifically  excluded  from 
the  rule  as  a  result  of  the  comments 
received. 

(2)  Question  2  reads  as  follows: 

Should  any  equipment  items,  equipment 
categories,  or  topics  (including  topics  related 
to  the  site,  such  as  nearby  hazards  or 
demography)  that  may  involve  changes  over 
time  be  added  to  the  review  requirements 
under  the  proposed  rule?  If  so.  what 
equipment  items,  equipment  categories,  or 
topics  should  be  added  and  what  would  be 
the  justification  for  such  addition? 

The  NRC  received  comments 
addressing  Question  2.  The  scope  of 
these  comments  included  a  request  for 
the  inclusion  of  specific  siting  topics, 
emergency  planning  issues,  and  a  plant- 
specific  site  area  cancer  study.  A  more 
detailed  discussion  of  the  comments  and 
issues  raised  follows. 

One  commenter  stated  that,  although 
no  equipment  should  be  added,  several 
topics  should  be  considered  for  addition 
and  specifically  recommended 
biofouling  and  geological  setting 
(erosion  or  sediment  deposition,  new  or 
reactivated  faults,  volcanic  activity). 
Biofouling  and  erosion  are  covered  in 
the  regulatory  guide  and  standard 
review  plan  being  developed  to  support 
the  rule.  New  or  reactivated  faults, 
volcanic  activity,  and  sediment 
deposition  are  examples  of  the  types  of 
issues  that  would  normally  be 
addressed  as  a  part  of  the  ongoing 
regulatory  process  described  in  Section 
IV.b  above  and  therefore  need  not  be 
considered  as  part  of  the  renewal 
review.  For  example,  when  the  eruption 
of  Mount  Saint  Helens  occurred, 
questions  were  raised  concerning  the 
level  of  safety  at  potentially  affected 
nuclear  power  plants  such  as  Trojan. 
Immediate  NRC  attention  was  directed 
to  these  plants  to  investigate  potential 
issues  such  as  excessive  silting.  When  a 
seismic  fault  was  discovered  near 
Diablo  Canyon,  the  NRC  e-.  aluated  the 
potential  ejects  of  that  fault  on  the 
operation  of  Diablo  Canyon.  Each  of 
these  efforts  are  examples  of  actions 
initiated  as  part  of  the  current  regulatory 


programs  that  include  significant 
environmental  issues.  Nevertheless,  it  is 
possible  that  some  issues  could  be 
critical  only  to  the  operation  during  the 
renewal  license  term  and  therefore 
would  not  be  addressed  in  ongoing 
regulatory  processes  directed  at 
ensuring  adequate  protection  during  the 
initial  license  term.  These  issues  could 
be  addressed  for  renewals  on  a  case-by- 
case  basis  under  revised  10  CFR  2.758. 

One  commenter  opposed  the  removal 
of  emergency  preparedness  planning 
from  license  renewal  consideration, 
while  another  stated  that  all  site  topics 
(which  are  essentially  related  to 
emergency  preparedness)  should  be 
excluded  from  the  license  renewal 
proceeding  because  they  do  not  contain 
SSCs  subject  to  age-related  degradation 
The  issues  related  to  the  exclusion  of 
emergency  preparedness  are  discussed 
in  greater  detail  in  Section  IV .s  of  this 
document. 

One  commenter  suggested  the 
following  topics  should  be  considered: 
population  changes,  transportation  and 
traffic  factors,  location  of  nearby 
hazards,  global  warming,  political  and 
sociological  changes  and  instabilities, 
external  technological  advances, 
national  economic  conditions,  and 
understanding  of  the  health  effects  of 
environmental  pollutants.  Effects  of 
population  changes,  transportation  and 
traffic  factors,  and  location  of  nearby 
hazards  are  topics  that  can  be 
addressed  through  a  variety  of 
processes.  Commission  regulations 
require  that  emergency  preparedness 
plans  be  updated  to  account  for  changes 
in  population  or  other  factors  around  a 
plant  site.  Further,  the  Commission  also 
requires,  through  the  annual  FSAR 
updating  process,  that  hcensees  update 
existing  analyses  of  nearby  hazards  to 
the  plant.  In  addition,  the  Commission 
has  a  resident  inspector  at  each  reactor 
site.  The  resident  inspector  has 
knowledge  of  and  access  to  the  local 
media  and  therefore  can  be  informed  of 
potential  changes  in  the  environment 
surrounding  the  site  that  could  affect 
plant  safety.  However,  the  Commission 
acknowlediges  that  the  existing 
processes  in  this  area  are  not  as 
disciplined  as  other  areas  of  regulatory 
oversight  in  some  of  the  areas 
mentioned  by  the  commenter.  The 
Commission  is  in  the  process  of  revising 
the  guidance  and  inspection  activities  to 
implement  a  more  disciplined  process 
that  would  provide  additional  assurance 
that  plants  continue  to  operate  within 
their  current  licensing  basis.  The 
Commission  is  considering  global 
wanning,  national  and  local  social  and 
economic  conditions,  and  environmental 
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pollutants  where  pertinent  to  the 
environmental  protection  aspects  of 
license  renewal  that  are  required  to  be 
discussed  under  the  requirements  of  10 
CFR  part  51  to  support  license  renewal. 

One  commenter  stated  that,  despite  a 
recently  released  National  Cancer 
Institute  study  on  cancer  around  nuclear 
power  facihties  (which  basically 
concluded  that  the  facilities  were  not  a 
significant  contributor  to  local  cancer 
deaths],  a  site-specific  study  concerning 
deaths  in  the  community  due  to  cancer 
must  be  conducted  as  part  of  license 
renewal.  The  commenter  goes  on  to 
state  that  a  study  done  at  the  40-year 
point  should  provide  valuable  data.  The 
staff  has  concluded  that  there  appears 
to  be  no  justiHcation  to  require  a  site- 
specific  study  at  every  site  for  license 
renewal. 

In  summary,  the  Commission  did  not 
add  any  equipment  items,  equipment 
categories,  or  topics  to  the  rule  as  a. 
result  of  the  comments  received. 

(3)  Question  3  reads  as  follows: 

For  certain  limited  technical  issues  with 
respect  to  which  requirements  have  been 
established,  some  work  on  implemeptation 
and  compliance  remains  to  be  completed. 
Unimplemented  USIs,  such  as  Station 
Blackout  and  Anticipated  Transients  Without 
Scram.  GSIs.  and  the  "lessons  learned" 
issues  of  the  Systematic  Evaluation  Program 
are  examples.  Is  there  a  basis  for  removal  of 
such  issues  at  this  time  from  the  provision  of 
{  54.29  of  the  proposed  rule  that  the  findings 
under  10  CFR  50.57(a)  need  not  be  made  in 
order  to  issue  a  renewed  license?  If  so,  what 
would  that  basis  be? 

The  public  responses  and  comments 
that  addressed  this  question  covered  a 
wide  spectrum  of  opinions. 

One  commenter  concluded  that  work 
on  all  issues  that  pertain  to  reactor 
operation  should  be  completed  and 
implemented  before  a  renewed  license 
is  issued  and  that  these  issues  should  be 
included  in  the  license  renewal  rule. 
Another  commenter  presented  a 
different  view  and  noted  that  many  of 
the  issues  identified  in  the  proposed  rule 
are  already  being  reviewed  by  the  NRC 
and  that  inclusion  of  these  issues  in  the 
license  renewal  rule  was  contrary  to  the 
stated  goal  of  limiting  renewal  activities 
to  age-related  degradation.  Other 
comments  addressed  the  need  to 
reassess  any  cost-benefit  analysis  that 
resulted  in  not  requiring  a  backfit 
analysis  based  on  an  assumption  that 
plant  operation  would  be  limited  to  40 
years. 

Based  upon  the  comments 
summarized  above  and  other  comments 
related  to  these  issues,  and  upon  the 
staffs  review  of  the  technical  aspects, 
resolution,  and  implementation  status  of 
these  issues,  the  Commission  concludes 


that  the  existing  processes  that  are 
currently  addressing  these  unresolved 
and/or  unimplemented  GSIs,  USIs,  and 
the  22  SEP  lessons  learned  issues  are 
sufficient.  These  regulatory  processes, 
which  are  described  and  discussed  in 
sections  IV.a  and  b  of  this  document 
and  in  NUREG-1412.  have  proved 
effective  in  resolving  similar  issues  in 
the  past  and  there  is  no  reason  to 
believe  that  they  will  not  adequately 
resolve  these  issues  in  the  future.  Should 
any  new  GSIs  or  USIs  be  identified  in 
the  future,  these  same  regulatory 
processes  would  also  provide  assurance 
that  concerns  with  respect  to  adequate 
protection  are  addressed  in  a  timely 
manner.  In  addition,  none  of  the 
currently  identified  unresolved  or 
unimplemented  USIs.  GSIs,  and  SEP 
lessons  learned  issues  is  known  to 
involve  age-related  degradation 
concerns  uniquely  relevant  to  the 
extended  period  of  operation  under  a 
renewed  operating  license.  There  is  no 
necessary  and  unique  connection 
between  these  issues  and  license 
renewal.  Should  any  GSIs,  or  USIs  be 
identified  in  the  future  that  do,  in  fact, 
implicate  age-related  degradation 
unique  to  license  renewal,  the  applicant 
would  be  required  to  address  the  matter 
and  the  NRC  would  be  required  to  make 
a  finding  with  respect  to  that  matter 
under  the  age-related  degradation 
requirements  of  10  CFR  part  54.  For 
these  reasons,  the  Commission 
concludes  that  the  NRCs  renewal 
decision  should  not  be  based,  either  in 
whole  or  part,  upon  the  resolution  and 
implementation  of  GSIs,  USIs,  or  SEP 
lessons  learned  issues.  Therefore, 
§  54.29  does  not  require  separate 
findings  with  respect  to  any  GSIs.  USIs, 
or  the  SEP  lessons  learned  issues  as  a 
prerequisite  to  issuing  a  renewed  license 
under  10  CFR  part  54. 

The  staff  has  reviewed  resolved  GSIs 
for  which  new  requirements  were  not 
required  to  be  backfitted  to  determine 
whether  the  additional  years  of  plant 
operation  would  result  in  a  different 
conclusion.  This  review  is  discussed  in 
Section  IV.b.(iii)  of  this  document 

/.  Renewal  Finding  and  Hearing  Scope 

In  view  of  the  principles  of  license 
renewal  discussed  above,  the 
Commission  concludes  that  the  decision 
to  issue  a  renewed  operating  license 
need  not  involve  a  licensing  review  of 
the  adequacy  of  or  compliance  with  a 
plant's  licensing  basis.  Rather,  the 
NRCs  decision  should  nonnally  be 
limited  to  whether  actions  have  been 
identified  and  have  been  or  will  be 
taken  to  address  age-related 
degradation  unique  to  license  renewal 
and  whether  the  relevant  National 


Environmental  Policy  Act  (NEPA) 
requirements,  as  set  forth  in  10  CFR  part 
51,  have  been  met. 

The  Commission's  conclusion  that  the 
decision  whether  to  issue  a  renewed 
license  will  be  limited  to  consideration 
of  age-related  degradation  unique  to 
license  renewal  and  compliance  with 
NEPA  is  consistent  with  the  AEA. 
Section  103.c  of  the  AEA  indicates  that 
licenses  for  nuclear  power  plants  may 
be  issued  and,  upon  expiration,  may  be 
renewed. 

The  AEA  does  not  provide  guidance 
with  respect  to  the  nature  and  scope  of 
the  "not  inimical"  standard  (or  its 
somewhat  more  familiar  statutory 
equivalent  in  section  182.a — the 
"adequate  protection"  standard)  as 
applied  to  renewals.  It  is  the 
Commission's  view  that  the  AEA  does 
not  mandate  the  same  scope  of  review 
for  both  initial  and  renewed  licenses. 

The  40-year  license  term  in  section 
103.C,  which  necessitates  license 
renewal,  was  adopted  for  antitrust  and 
financial  reasons  rather  than  safety  or 
common  defense  and  security  reasons. 
fThis  is  further  discussed  in  section 
rv.g.)  Moreover,  unlike  section  103 
licenses,  the  Congress  imposed  no 
statutory  limitation  on  the  term  of 
section  104.b  licenses.  Since  there  is  no 
safety  difference  between  the  two  types 
of  licenses,  this  suggests  strongly  that 
Congress  saw  no  special  safety  or 
common  defense  and  security 
significance  to  the  renewing  of  a  license 
that  would  require  a  statutorily 
mandated  scope  of  review  similar  to 
that  for  issuance  of  an  initial  license. 
Second,  as  the  courts  have  noted 
repeatedly,  the  NRC  has  been  given 
broad  discretion  in  the  AEA  with 
respect  to  structuring  its  regulatory 
proceedings.  See  Union  of  Concerned 
Scientists  v.  NRC,  735  F.2d  1437, 1446 
(D.C.  Cir.  1984),  Carstens  v.  NRC,  742 
F.2d  1546  (D.C.  Cir.  1984).  The  failure  of 
Congress  to  provide  any  criteria  in  the 
AEA  explaining  the  bounds  of  the  "not 
inimical "  standard  for  renewals  suggests 
that  Congress  intended  the  NRC  to  have 
substantial  discretion  in  tailoring  the 
scope  of  its  licensing  review  to  the 
circumstance  and  type  of  regulatory 
action. 

Section  50.57  does  not  distinguish 
between  the  issuance  of  initial  versus 
renewed  operating  licenses.  However, 
the  absence  of  such  a  distinction  from 
S  50.57  cannot  be  reasonably  viewed  as 
indicative  of  a  prior  Commission  view 
that  the  statutory  "not  inimical" 
standard  mandates  an  identical  scope  of 
review  in  both  initial  and  renewal 
licensing.  Prior  to  1960,  the  Commission 
did  not  have  any  section  of  findings  for 
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Environmental  Policy  Act  (NEPA) 
requirements,  as  set  forth  in  10  CFR  part 
51.  have  been  met. 

The  Commission's  conclusion  that  the 
decision  whether  to  issue  a  renewed 
license  will  be  limited  to  consideration 
of  age-related  degradation  unique  to 
hcense  renewal  and  compliance  with 
NEPA  is  consistent  with  the  AEA. 
Section  103.c  of  the  AEA  indicates  that 
licenses  for  nuclear  power  plants  may 
be  issued  and,  upon  expiration,  may  be 
renewed. 

The  AEA  does  not  provide  guidance 
with  respect  to  the  nature  and  scope  of 
the  "not  inimical"  standard  (or  its 
somewhat  more  familiar  statutory 
equivalent  in  section  182.a — the 
"adequate  protection"  standard)  as 
applied  to  renewals.  It  is  the 
Commission's  view  that  the  AEA  does 
not  mandate  the  same  scope  of  review 
for  both  initial  and  renewed  licenses. 

The  40-year  license  term  in  section 
103.C,  which  necessitates  license 
renewal,  was  adopted  for  antitrust  and 
flnancial  reasons  rather  than  safety  or 
common  defense  and  security  reasons. 
(This  is  further  discussed  in  section 
rv.g.)  Moreover,  unlike  section  103 
licenses,  the  Congress  imposed  no 
statutory  limitation  on  the  term  of 
section  104.b  licenses.  Since  there  is  no 
safety  difference  between  the  two  types 
of  licenses,  this  suggests  strongly  that 
Congress  saw  no  special  safety  or 
common  defense  and  security 
significance  to  the  renewing  of  a  license 
that  would  require  a  statutorily 
mandated  scope  of  review  similar  to 
that  for  issuance  of  an  initial  license. 
Second,  as  the  courts  have  noted 
repeatedly,  the  NRC  has  been  given 
broad  discretion  in  the  AEA  with 
respect  to  structuring  its  regulatory 
proceedings.  See  Union  of  Concerned 
Scientists  v.  NRC,  735  F.2d  1437. 1446 
(D.C.  Cir.  1984).  Carstens  v.  NRC,  742 
F.2d  1546  (D.C.  Cir.  1984).  The  failure  of 
Congress  to  provide  any  criteria  in  the 
AEA  explaining  the  bounds  of  the  "not 
inimical"  standard  for  renewals  suggests 
that  Congress  intended  the  NRC  to  have 
substantial  discretion  in  tailoring  the 
scope  of  its  licensing  review  to  the 
circumstance  and  type  of  regulatory 
action. 

Section  50.57  does  not  distinguish 
between  the  issuance  of  initial  versus 
renewed  operating  licenses.  However, 
the  absence  of  such  a  distinction  from 
S  50.57  cannot  be  reasonably  viewed  as 
indicative  of  a  prior  Commission  view 
that  the  statutory  "not  inimical" 
standard  mandates  an  identical  scope  of 
review  in  both  initial  and  renewal 
licensing.  Prior  to  1960.  the  Commission 
did  not  have  any  section  of  findings  for 
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issuance  of  operating  licenses  similar  to 
S  .'iO.57.  Rather,  there  was  simply  a 
provision  that  permitted  conversion  of 
construction  permits  to  operating 
licenses  (now  10  CFR  50.56).  Section 
50.57  was  adopted  for: 

Procedures  and  criteria  for  the  issuance  of 
provisional  operating  licenses  in  order  to 
permit  orderly  and  expeditious  transition 
from  a  construction  permit  to  an  operating 
license  where  (a)  the  evidence  will  not 
support  a  Trnding  of  completion  of 
construction  in  compliance  with  the  terms 
and  conditions  of  the  construction  permit,  or 
(b)  there  are  involved  features, 
characteristics,  or  components  of  a  proposed 
facility  as  to  which  it  appears  desirable  to 
obtain  actual  or  further  operating  experience 
before  issuance  of  an  operating  license  for 
the  full  term,  up  to  forty  years,  requested  by 
the  applicant.  25  FR  8712  (September  9, 1960); 
c.f.  25  FR  1225  (February  11. 1960)  (proposed 
rule). 

Clearly,  the  Commission  had  in  mind 
initial  licensing  and  did  not  consider  the 
issue  of  the  scope  of  the  statutory 
finding  with  respect  to  issuance  of 
renewed  licences. 

In  sum.  the  Commission's  authority  to 
issue  a  renewed  license  is  governed  by 
the  "not  inimical"  standard  of  section 
103.d.  However,  the  Commission 
concludes  that  under  the  AEA  it  may 
determine  a  scope  of  review  in  a  license 
renewal  proceeding  that  is  more  limited 
than  the  scope  of  review  for  initial 
licensing,  based  upon  two  aspects  of  the 
NRC's  regulatory  process.  The  first  is 
the  scope  and  effectiveness  of  the  NRC's 
past  and  ongoing  regulation  of  operating 
reactors  to  ensure  that  operation 
throughout  the  initial  license  term  will 
not  be  inimical  to  public  health  and 
safety  by  modifying  plants'  licensing 
bases  when  necessary  in  light  of  new 
information  and  issues  and  ensuring 
compliance  with  licensing  bases.  The 
second  is  the  NRC's  regulatory  actions 
to  ensure  that  new  circumstances  are 
not  inimical  to  the  common  defense  and 
security.  Taking  these  factors  into 
account,  the  Commission  concludes  that 
the  discipline  of  a  formal  license 
renewal  review  and  finding  is  not 
needed  except  for  issues  that,  because 
they  are  relevant  to  adequate  protection 
only  for  extended  operation  beyond  the 
initial  license  term,  are  not  currently 
considering  in  ongoing  regulatory 
processes.  Only  one  issue  falls  in  this 
category  that  would  be  generally 
applicable  to  all  plants — age-related 
degradation  unique  to  license  renewal. 

■fhe  final  rule  is  carefully  structured  to 
establish  a  regulatory  process  that  is 
precisely  directed  at  age-related 
degradation  unique  to  license  renewal. 
Sections  54.19.  54.21.  54.22,  and  54.23, 
which  specify  the  information  that  must 
be  submitted  in  a  renewal  application. 


require  only  information  regarding 
administrative  matters,  age-related 
degradation  unique  to  license  renewal, 
technical  specification  changes,  and 
environmental  impact  The  rule  does  not 
require  submission  of  information 
delating  to  the  adequacy  of.  or 
compliance  with,  the  current  licensing 
basis.  Section  54.29.  which  defines  the 
standard  for  issuance  of  a  renewed 
license,  does  not  require  a  finding 
regarding  the  adequacy  of.  or 
compliance  with,  the  plant's  licensing 
basis.  The  section  clearly  sets  forth  the 
findings  that  must  be  made  in  order  to 
issue  a  renewed  license.  The 
Convmission's  procedure  for  rule 
challenges.  10  CFR  2.758,  has  been 
amended  to  permit  certain  other  issues 
unique  to  license  renewal  to  be 
addressed  formally  on  a  case-by-case 
basis. 

Hearings  on  individual  license 
renewal  proceedings  with  some 
exceptions  will  be  limited  to  contentions 
questioning  the  adequacy  of  the 
Commission's  findings  made  pursuant  to 
§  54.29.  Section  189.a.  the  only 
potentially  applicable  provision  in  the 
AEA  relating  to  hearings,  does  not  by  its 
terms  apply  to  renewals  of  licenses 
although  it  clearly  applies  to  the  initial 
granting  or  amendment  of  licenses.  This 
is  not  surprising,  given  that  the  Congress 
did  not  require  any  renewals  and 
apparently  contemplated  unlimited 
license  terms  for  a  whole  category  of 
nuclear  power  plants — those  licensed 
under  section  104.b.  Therefore,  the 
holding  of  any  hearing  in  connection 
with  a  license  renewal  is  a  matter  of 
Commission  discretion.  Nevertheless, 
the  Commission  has  decided  that 
hearings  should  be  held,  if  requested. 
Only  contentions  that  question  (1) 
whether  the  applicant  has  properly 
compiled  with  the  10  CFR  part  54 
requirements  and  thereby  adequately 
addressed  age-related  degradation 
unique  to  license  renewal,  or  (2)  whether 
the  applicable  requirements  of  10  CFR 
part  51  relating  to  environmental 
protection  under  NEPA  have  been 
satisfied  will  normally  be  admitted  to  a 
formal  hearing. 

However,  the  final  rule  amends 
§  2.758  to  also  make  clear  that 
challenges  to  the  10  CFR  part  54  rule 
could  be  made  in  the  formal  hearing  so 
that  certain  other  issues  claimed  to  be 
necessary  to  ensure  adequate  protection 
only  during  the  renewal  term  could  be 
admitted  in  a  formal  hearing  on  a  case- 
by-case  basis,  but  only  at  the  direction 
of  the  Commission  itself.  Issues  that 
have  relevance  and  could  be  completely 
resolved  during  the  term  of  operation 
under  the  existing  operating  license  as 
well  as  license  renewal  would  not  be 


admissible  under  the  new  provision  of 
S  2.758  because  there  is  no  unique 
relevance  of  the  issue  to  the  renewal 
term.  In  addition,  hypothetical  or 
speculative  projections  that  a  situation 
could  occur  during  the  renewal  term 
would  not  be  a  basis  for  admission  of  an 
issue  under  the  new  provisions  of 
S  2.758.  On  the  other  hand,  if  an 
intervenor  could  make  a  prima  facie 
demonstration  that  an  issue  or 
circumstance  would  occur  during  the 
renewal  term  and  not  during  the  existing 
operating  license  term,  and  that  its 
resolution  is  necessary  to  ensure 
adequate  protection,  the  Commission 
would  admit  that  issue  for  resolution  in 
the  formal  renewal  hearing,  as  provided, 
in  9  54.29(c). 

g.  Nature  of  License 

An  issue  that  the  Commission 
identified  early  in  this  rulemaking  is 
whether  extended  operation  (i.e.. 
operation  beyond  that  approved  in  the 
current  license)  could  be  accomplished 
either  through  issuing  a  "renewed" 
operating  license  or  by  amending  the 
expiration  date  in  the  current  license  to 
permit  operation  beyond  40  years. 

After  reviewing  the  AEA.  the  relevant 
legislative  history,  and  the  licensing 
regimes  for  other  Federal  agencies, 
including  the  Federal  Communications 
Commission,  the  Commission  concludes 
that  extended  operation  of  nuclear 
power  plants  licensed  under  section  103 
of  the  AEA  must  be  accomplished  by 
issuance  of  renewed  operating  licenses. 
The  Commission  further  concludes  that 
extended  operation  of  nuclear  power 
plants  licensed  under  section  104  of  the 
AEA  *  should  also  be  accomplished 
through  issuance  of  renewed  operating 
licenses. 

Section  103.C  of  the  AEA  states: 

Each  (Section  103)  license  shall  l>e  issued 
for  a  specified  period,  as  determined  by  the 
Commission,  dependmg  on  the  type  of 
activity  to  be  licensed,  but  not  exceeding 
forty  years,  and  may  tie  renewed  upon 
expiration  of  such  period. 

Based  upon  the  explicit  statutory 
prohibition  of  license  terms  in  excess  of 
40  years,  together  with  the  statutory 
provision  for  renewal,  the  Commission 
concludes  that  the  term  of  a  section  103 


*  Until  1970,  nuclear  power  plants  were  licensed 
at  "research  and  development  facilities"  under 
section  104.b  of  the  AEA,  since  the  Atomic  Energy 
Commission  (AEC)  did  not  make  a  "practical  value" 
rinding  for  any  nuclear  power  design.  Such  a  finding 
was  a  necessary  prere<]uisite  for  issuing  an 
operating  license  under  the  originally  enacted 
version  of  taction  103.  In  1970.  the  AEA  was 
amended  to  remove  the  "practical  value"  finding 
and  to  require  that  all  commercial  nuclear  power 
plants  whose  construction  permits  were  filed  after 
1970  l>e  licensed  under  teclion  103. 
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license  may  not  be  extended  beyond  40 
years  by  amendment.  One  commenter 
argues  that  Section  103.c  "only  prohibits 
issuing  a  license  for  more  than  forty 
years."  but  does  not  prohibit  amending 
the  license  once  issued  to  extend  the 
term  beyond  40  years.  The  Commission 
does  not  believe  this  is  a  fair  reading  of 
the  statute.  Under  the  commenter's 
view,  the  NRC  could  issue  a  license  with 
a  40-year  term  limitation  and  a  day  later 
amend  the  license  to  specify  a  100-year 
term.  Clearly,  this  is  not  what  Congress 
intended.  The  Commission  also  rejects 
the  view  that  the  40-year  hmitation  in 
section  103.C  was  only  intended  to 
prohibit  open-ended  or  perpetual 
licenses.  If  Congress  had  only  intended 
to  prohibit  perpetual  licenses,  it  would 
have  been  sufficient  to  state  in  section 
103.C  that  licenses  "shall  be  issued  for  a 
specified  period."  That  Congress 
included  a  40-year  limit  in  section  103.c 
as  an  additional  limiting  clause 
indicates  that  the  opposite  was  true, 
viz.,  that  Congress  intended  a  license  to 
have  a  life  of  no  more  than  40  years.  The 
commenter's  view  also  fails  to  explain 
why  Congress  chose  to  speak  of  a 
license  as  being  "renewed  upon  (its) 
expiration,"  rather  than  simply 
indicating  that  Hcenses  may 
subsequently  be  amended  to  extend  the 
term  of  the  license.  Most  importantly, 
the  legislative  history  belies  the  claim 
that  the  40-year  term  was  adopted 
merely  to  limit  perpetual  licenses.  In 
fact,  the  limit  was  a  compromise 
between  the  efforts  of  the  Justice 
Department  and  electric  cooperatives, 
who  championed  a  20-year  limit  on  the 
basis  of  antitrust  concerns,  and  the  view 
of  the  utility  industries  that  a  longer 
period  was  necessary  to  ensure  hill 
amortization  of  a  nuclear  power  plant. 
See,  e.g..  Hearings  Before  the  Joint 
Comm.  on  Atomic  Energy,  83rd  Cong., 
2nd  Sess.  (1954)  at  711  (statement  of 
Assistant  Attorney  General  J.  Lee 
Rankin),  444  (testimony  of  Jerry  Voorhis, 
Executive  Director,  Cooperative  League 
of  the  U.S.),  306-307  (testimony  of  Clyde 
T.  Ellis,  Executive  Manager,  National 
Rural  Electric  Cooperative  Association). 
227  (statement  of  E.H.  Dixon,  Chairman, 
Atomic  Power  Committee,  Edison 
Electric  Institute),  711  (colloquy  of  Rep. 
Holifield). 

A  law  firm  representing  a  group  of 
utilities  argues  that  license  renewal 
should  be  accomplished  by  amendment 
because  Price-Anderson  Act  coverage 
may  not  extend  to  renewed  licenses.  For 
the  reasons  set  forth  in  section  IV.x,  the 
Commission  concludes  that  renewed 
licenses  are  afforded  Price-Anderson 
Act  coverage  throughout  the  renewal 
term. 


Section  104.b  does  not  contain  any 
limit  on  the  term  of  operating  licenses 
for  nuclear  power  plants  licensed  as 
research  and  development  facilities, 
although  the  Commission  as  a  matter  of 
practice  limited  section  104.b  operating 
licenses  to  40  years.  Despite  any  explicit 
prohibition  on  the  term  of  section  104.b 
licenses,  the  Commission  has  decided 
that  extended  operation  of  nuclear 
power  plants  licensed  under  section 
104.b  should  also  be  accomplished 
through  the  issuance  of  renewed 
licenses.  From  the  point  of  view  of 
regulatory  stability  and  consistency,  it  is 
simpler  to  have  one  process  and  one  set 
of  regulations  governing  license  renewal 
for  all  nuclear  power  plants.  For  all 
practical  purposes,  there  is  little 
technical  distinction  between  the  class 
of  nuclear  power  plants  licensed  under 
section  103  and  the  class  licensed  under 
section  104.b.  Only  the  1970  change  in 
the  AEA  separates  these  two  classes  of 
plants.  Accordingly,  10  CFR  part  54 
makes  no  distinction  between  section 
103  and  section  104.b  nuclear  power 
plants.  Nonpower  reactors,  including 
research  and  test  reactors,  on  the  other 
hand,  differ  as  a  class  from  nuclear 
power  plants:  they  are  not  covered  by  10 
CFR  part  54. 

In  sum,  the  Commission  concludes 
that  extended  operation  of  section  103 
and  section  104.b  nuclear  power  plants 
beyond  the  term  of  their  current 
operating  licenses  should  be  achieved 
through  issuance  of  renewed  licenses, 
rather  than  through  amendment  of  the 
existing  operating  license's  specified 
term.  The  Commission  wishes  to 
emphasize  that  the  form  of  license  with 
respect  to  extended  operation  does  not 
affect  the  substantive  issues  raised  by 
extended  operation,  viz.,  whether  and 
under  what  conditions  and  restrictions 
should  a  nuclear  power  plant  be 
allowed  to  operate  beyond  the  term  of 
its  existing  operating  license.  Whether 
extended  life  is  accomplished  by 
amendment  of  the  existing  operating 
license  or  by  issuance  of  a  new  license, 
the  standard  of  Sections  103.d  and  104  of 
the  AEA  must  be  met  viz.  that  extended 
operation  will  not  be  inimical  to  the 
public  health  ard  safety  and  common 
defense  and  security.  Additionally,  as 
discussed  in  the  following  section,  the 
licensee-applicant  for  a  renewed  license 
is  entitled  to  favorable  treatment  under 
the  Timely  Renewal  Doctrine  of  the 
Administrative  Procedure  Act  and  10 
CFR  2.109.  This  treatment  may  not  be 
available  to  an  applicant  for  a  license 
amendment 


h.  Latest  Date  for  Filing  Renewal 
Application,  the  Timely  Renewal 
Doctrine,  and  Sufficiency  of  Renewal 
Application 

Section  9(b)  of  the  Administrative 
Procedure  Act  (APA),  referred  to  as  the 
"timely  renewal  doctrine,"  provides 
that  if  a  licensee  of  an  activity  of  a 
continuing  nature  makes  a  "timely  and 
sufficient"  application  for  renewal  in 
accordance  with  agency  rules,  the 
existing  license  does  not  expire  until  the 
application  has  been  finally  determined 
by  the  agency.  The  timely  renewal 
doctrine  is  embodied  in  the 
Commission's  regulations  at  10  CFR 
2.109: 

If,  at  least  thirty  (30)  days  prior  to  the 
expiration  of  an  existing  license  authorizing 
any  activity  of  a  continuing  nature,  a  licensee 
files  an  application  for  a  renewal  or  for  a  new 
license  for  the  activity  so  authorized,  the 
existing  license  will  not  be  deemed  to  have 
expired  until  the  application  has  been  finally 
determined. 

The  Commission  believes  that  the  30- 
day  deadline  for  timely  renewal 
currently  contained  in  S  2.109  would  not 
provide  the  NRC  a  reasonable  time  to 
review  an  application  for  a  renewed 
operating  license  for  a  nuclear  power 
plant.  Because  the  review  of  a  renewal 
application  will  involve  a  review  of 
many  complex  technical  issues,  the  NRC 
estimates  that  the  technical  review 
would  take  approximately  2  years.  Any 
necessary  hearing  could  likely  add  an 
additional  year  or  more.  Therefore,  in 
the  proposed  rule,  the  Commission 
modified  S  2.109  to  require  that  nuclear 
power  plant  operating  license  renewal 
applications  bie  submitted  at  least  3 
years  prior  to  their  expiration  in  order  to 
take  advantage  of  the  timely  renewal 
doctrine. 

No  specific  comment  was  received 
concerning  the  proposal  to  add  a  3-year 
provision  for  the  timely  renewal 
provision  for  license  renewal.  The 
current  regulations  require  licensees  to 
submit  decommissioning  plans  and 
related  financial  assurance  information 
on  or  about  5  years  prior  to  the 
expiration  of  their  operating  licenses. 
The  Commission  has  concluded  that  for 
consistency,  the  deadline  for  the 
submittal  of  a  license  renewal 
application  should  be  5  years  prior  to 
the  expiration  of  the  current  operating 
license.  The  timely  renewal  provisions 
of  §  2.109  now  reflect  the  decision  that  a 
5-year  time  limit  is  more  appropriate. 

Renewal  applications  should  be 
essentially  complete  and  sufficient  when 
filed.  Section  9(b)  of  the  APA  confers 
the  benefit  of  "timely  renewal"  to  those 
who  make  a  timely  filing  of  a  "sufficient 
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h.  Latest  Date  for  Filing  Renewal 
Application,  the  Timely  Renewal 
Doctrine,  and  Sufficiency  of  Renewal 
Application 

Section  9(b]  of  the  Administrative 
Procedure  Act  (APA),  referred  to  as  the 
"timely  renewal  doctrine."  provides 
that  if  a  licensee  of  an  activity  of  a 
continuing  nature  makes  a  "timely  and 
sufficient"  appUcation  for  renewal  in 
accordance  with  agency  rules,  the 
existing  license  does  not  expire  until  the 
application  has  been  finally  determined 
by  the  agency.  The  timely  renewal 
doctrine  is  embodied  in  Uie 
Commission's  regulations  at  10  CFR 
2.109: 

If.  at  least  thirty  (30)  days  prior  to  the 
expiration  of  an  existing  license  authorizing 
any  activity  of  a  continuing  nature,  a  licensee 
files  an  application  for  a  renewal  or  for  a  new 
license  for  the  activity  so  authorized,  the 
existing  license  will  not  be  deemed  to  have 
expired  until  the  application  has  l>een  finally 
determined. 

The  Commission  believes  that  the  30- 
day  deadline  for  timely  renewal 
currently  contained  in  S  2.109  would  not 
provide  the  NRC  a  reasonable  time  to 
review  an  application  for  a  renewed 
operating  license  for  a  nuclear  power 
plant.  Because  the  review  of  a  renewal 
application  will  involve  a  review  of 
many  complex  technical  issues,  the  NRC 
estimates  that  the  technical  review 
would  take  approximately  2  years.  Any 
necessary  hearing  could  likely  add  an 
additional  year  or  more.  Therefore,  in 
the  proposed  rule,  the  Commission 
modified  S  2.109  to  require  that  nuclear 
power  plant  operating  license  renewal 
applications  bie  submitted  at  least  3 
years  prior  to  their  expiration  in  order  to 
take  advantage  of  the  timely  renewal 
doctrine. 

No  specific  comment  was  received 
concerning  the  proposal  to  add  a  3-year 
provision  for  the  timely  renewal 
provision  for  license  renewal.  The 
current  regulations  require  licensees  to 
submit  deconunissioning  plans  and 
related  financial  assurance  information 
on  or  about  5  years  prior  to  the 
expiration  of  their  operating  licenses. 
The  Commission  has  concluded  that,  for 
consistency,  the  deadline  for  the 
submittal  of  a  license  renewal 
application  should  be  5  years  prior  to 
the  expiration  of  the  current  operating 
license.  The  timely  renewal  provisions 
of  §  2.109  now  reflect  the  decision  that  a 
5-year  time  limit  is  more  appropriate. 

Renewal  applications  should  be 
essentially  complete  and  sufficient  when 
filed.  Section  9(b)  of  the  APA  confers 
the  benefit  of  "timely  renewal"  to  those 
who  make  a  timely  filing  of  a  "sufficient 


application."  Although  the  current 
wording  of  the  Commission's  parallel 
rule  in  S  2.109  only  refers  to  the  timely 
filing  of  an  "application  for  a  renewal  or 
for  a  new  license  *  *  *"  Commission 
practice  has  been  to  ensure  that 
sunicient  applications  have  been 
submitted.  In  the  proposed  rule  the 
Commission  added  S  2.109(b)  to 
incorporate  the  APA's  provision 
requiring  the  submittal  of  a  sufficient 
application.  Other  considerations  lead 
the  Conunission  to  incorporate  the 
specific  language  into  9  2.109(b).  The 
Commission  discourages  the  filing  of 
pro-forma  renewal  applications  that 
would  be  filed  simply  for  the  sake  of 
meeting  the  10  CFR  2.109(b)  deadline. 
However,  a  determination  that  an 
application  is  su^cient  for  purposes  of 
timely  renewal  would  not  be  litigable. 
Sufficiency  is  essentially  a  matter  for 
the  sta^  to  determine  based  on  the 
required  contents  of  an  application 
established  in  iS  54.19,  54.21,  54.22,  and 
54.23.  It  is  enou^  that  the  licensee 
submits  the  required  reports,  analyses, 
and  other  documents  required  in  such 
application.  That  such  documents  may 
require  further  supplementation  or 
review  is  of  no  consequence  to 
continued  operation  under  timely 
renewal. 

In  December  199a  the  NRC  issued 
Draft  Regulatory  Guide  DG-1009, 
"Standard  Format  and  Content  of 
Technical  Information  for  Applications 
to  Renew  Nuclear  Power  Plant 
Operating  Licenses,"  and  a  draft 
standard  review  plan  for  license 
renewal  (SRP-LR)  (NUREG-1299)  (55  FR 
50065).  These  documents  provide  more 
specific  guidance  for  preparing  a 
renewal  application  and  for  judging 
whether  the  criterion  of  a  sufficient 
application  is  met 

One  commenter  was  concerned  about 
the  potential  for  abuse  of  the  timely 
renewal  provisions  of  the  regulations. 
The  Commission  has  concluded  that  the 
specific  language  of  §§  54.19.  54.21, 
54.22,  and  54.23  in  combination  with  the 
specific  guidance  published  in 
regulatory  guidance  documents  should 
preclude  the  concerns  raised  regarding 
the  potential  for  abuse  of  the 
Commission's  timely  renewal 
provisions. 

One  commenter  noted  that  there 
would  be  substantial  adverse  impacts  if 
the  NRC  finds  that  a  renewal 
application  is  insufficient  after  the  term 
of  the  current  licensed  period  has 
expired.  The  commenter  urged  the  NRC 
to  make  a  finding  of  application 
sufficiency  at  least  6  months  before  the 
existing  license  term  expires.  The 
Commission  agrees  that  licensees  who 


have  filed  a  renewal  application  should 
be  given  timely  notice  as  to  whether 
their  application  is  sufficient  However, 
no  specific  provision  need  be  made  in 
the  final  rule.  The  draft  SRP-LR  contains 
proposed  staff  guidance  for  notifying 
renewal  applicants  in  a  timely  manner 
that  a  particular  application  is  or  is  not 
sufficient 

/.  Earliest  Date  for  Filing  Applications 

Neither  the  AEA  nor  the 
Commission's  current  regulations  set  a 
limit  on  how  long  before  expiration  of 
the  operating  hcense  a  renewal 
application  may  be  filed.  The 
Commission  has  decided  to  impose  such 
a  limit  to  ensure  that  substantial 
operating  experience  is  acctmiulated  by 
a  licensee  before  it  submits  a  renewal 
application. 

In  the  proposed  rule,  the  Commission 
suggested  a  20-year  time  limit  for  filing 
renewal  applications.  Several 
commenters  argued  that  20  years  would 
not  be  a  sufficient  period  of  time  to 
accumulate  an  adequate  body  of 
information  and  experience  to  support 
the  agency's  consideration  of  a  renewal 
application.  Other  commenters  stated 
that  information  gained  from  operating 
experience  after  the  renewal  license  is 
granted  would  not  be  considered  by  the 
NRC.  One  commenter  also  argued  that 
even  after  considering  the  10-year  lead 
time  deemed  necessary  by  utilities  to 
plan  for  alternative  generating  capacity 
and  a  3-year  period  for  NRC  review  of  a 
renewal  application,  the  proposed  20- 
year  limit  is  too  long.  The  commenter 
proposed  that  a  15-year  limit  should  be 
a  compromise  acceptable  to  the 
industry.  Another  commenter  stated  that 
a  20-year  time  limit  would  be  an  illegal 
expansion  of  the  initial  licensing  period, 
in  volation  of  the  AEA.  but  the 
commenter  did  not  explain  the  legal 
basis  for  this  conclusion.  The 
commenter  suggested  that  a  5-year  time 
limit  would  be  reasonable. 

While  the  Commission  accepts  the 
premise  that  operating  experience  is 
important,  it  rejects  the  suggestion  that 
20  years  of  operational  and  regulatory 
experience  with  a  particular  plant  is  an 
insufficient  period  in  which  to 
accumulate  information  on  plant 
performance.  A  nuclear  power  plant  will 
undergo  a  significant  number  of  fuel 
cycles  over  20  years,  and  plant  and 
utility  personnel  will  have  a  substantial 
number  of  hours  of  operational 
experience  with  every  system,  structure, 
and  component  The  NRC  beUeves  that 
the  history  of  operation  over  the 
minimum  20-year  period  provides  a 
licensee  with  substantial  amounts  of 
information  and  would  disclose  any 


plant-specific  concerns  with  regard  to 
age-related  degradation. 

Commenters  incorrectly  suggest  that 
new  information  about  plant  systems 
and  components  as  well  as  age-related 
degradation  concerns  discovered  after 
the  renewed  license  is  issued  would  not 
be  considered  by  the  NRC  or  would  not 
be  factored  into  a  plant's  programs.  The 
CLB  of  a  plant  will  continue  to  evolve 
throughout  the  term  of  the  renewed 
license  to  address  the  effects  of  age- 
related  degradation  as  well  as  any  other 
operational  concern  that  arises.  TTie 
licensee  must  continue  to  ensure  that 
the  plant  is  being  operated  safely  and  in 
conformance  with  its  licensing  basis. 
The  NRC's  regulatory  oversight 
activities  will  also  assess  any  new 
information  on  age-related  degradation 
or  plant  operation  issues  and  take 
whatever  regulatory  action  is 
appropriate  for  enstiring  the  protection 
of  the  public  health  and  safety.  The 
commenters  ignore  the  fact  that  both 
renewal  applicants  and  the  NRC  will 
have  the  benefit  of  the  operational 
experience  from  the  nuclear  industry 
and  are  not  limited  to  information 
developed  solely  by  the  utility  seeking  a 
renewed  license.  For  example,  there  are 
now  approximately  1400  reactor  years  of 
operating  experience  in  the  VS.  nuclear 
power  industry.  This  experience  will 
increase  each  year.  All  of  this 
experience  would  be  considered  by  the 
NRC  in  evaluating  the  adequacy  of 
licensee-proposed  activities  to  address 
age-related  degradation  in  connection 
with  a  renewal  application. 

The  Commission  disagrees  with  a 
commenters  proposal  that  a  5-year,  or 
even  a  15-year,  time  limit  for  filing 
renewal  applications  will  be  adequate. 
In  proposing  the  earliest  date  of 
application,  the  Commission  considered 
the  time  necessary  for  utilities  to  plan 
for  replacement  of  retired  nuclear 
plants.  Industry  studies  estimate  that  the 
lead  time  to  build  a  new  electric 
generation  plant  is  10  to  12  years  for 
fossil  fuels  and  12  to  14  years  for  nuclear 
or  other  new  technologies.  When  the 
staff  review  is  factored  into  the  decision 
process,  the  Conmiission  concludes  that 
applications  18  to  20  years  before 
expiration  of  a  licenses  are  not 
unreasonable.  For  these  reasons,  the 
final  rule  permits  the  appUcation  for  a 
renewed  license  to  be  filed  20  years 
before  expiration  of  an  existing 
operating  license. 

/  Withdrawal  of  Application 

A  new  S  54.34  has  been  proposed  by  a 
commenter  to  permit  an  applicant  for  a 
renewed  operating  hcense  to  withdraw 
its  application  at  any  time  during  the 
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proceeding.  The  Commission  does  not 
believe  that  such  a  provision  is 
necessary  in  part  54.  Currently, 
applicants  for  any  NRC  license, 
including  a  nuclear  power  plant 
operating  license  under  10  CFR  part  50, 
may  withdraw  their  applications  at  any 
time  and  for  any  reason  (subject  to 
payment  of  applicable  fees).  This 
opportunity  is  provided  despite  the  fact 
that  there  are  no  explicit  provisions  in 
the  Commission's  regulations  permitting 
withdrawal  of  applications.  The 
Commission  will  not  treat  applicants  for 
part  54  renewed  operating  licenses  any 
differently  with  respect  to  withdrawal. 
Accordingly,  the  Commission  declines  to 
adopt  this  proposal. 

A.  Renewal  Term 

The  AEA  permits  the  Commission  to 
issue  section  103  operating  hcenses  with 
terms  up  to  40  years  and  imposes  no 
limit  on  section  104.b  operating  licenses. 
Nonetheless,  the  Commission  has 
decided  to  limit  the  maximum  period  of 
extended  operation  under  the  renewed 
license  to  20  years  beyond  the 
expiration  of  the  existing  (previous) 
operating  license.  The  Commission 
believes  that  sufficient  technical 
understanding  of  age-related 
degradation  exists  to  enable  nuclear 
power  plant  licensees  to  develop 
activities  for  ensuring  safe  operation  of 
their  plants  for  an  additional  20  years 
beyond  expiration  of  existing  licenses. 
However,  a  20-year  limit  on  extended 
operation  will,  in  the  Commission's 
judgment,  provide  a  useful  opportimity 
to  validate  and  reassess,  if  necessary, 
the  current  understanding  of  age-related 
degradation  effects.  As  one  commenter 
suggests,  the  Commission  may  revisit 
this  issue  in  the  future  as  experience 
with  licensee  performance  in  managing 
age-related  degradation  during  the 
renewal  term  is  gained.  If  the 
Commission  has  sufficient  confidence  in 
the  adequacy  of  licensee  programs  to 
detect  pnd  resolve  in  a  timely  manner 
any  unforeseen  age-related  degradation, 
the  20-year  limit  may  be  removed. 
However,  reappraisal  of  the  use  of 
supersession  licensing  will  be  required 
at  that  time.  The  Commission  therefore 
rejects  a  commenter's  suggestion  that 
the  renewed  licenses  should  be  granted 
for  terms  in  excess  of  20  years. 

There  is  no  minimum  term  for  a 
renewed  license  that  may  be  requested 
by  an  applicant.  The  primary  reason  for 
such  a  limitation  would  be  to  discourage 
repetitive  renewal  periods  for  relatively 
short  periods,  which  may  consume  an 
unwarranted  amount  of  staff  resources 
to  review,  as  well  as  have  the  potential 
for  abuse.  Upon  consideration,  the 
Commission  believes  that  the  renewal 


applicant's  need  for  longer-term 
planning  of  its  electric  power  generating 
capacity  and  the  cost  of  preparing  and 
supporting  each  renewal  application 
will  ordinarily  serve  to  motivate  the 
applicant  to  seek  longer  renewal  terms. 

1.  Effective  Date  of  Renewed  License 

Two  alternatives  were  identified  early 
by  the  Commission  with  respect  to  the 
effective  date  of  a  renewed  license:  (1) 
A  "tack-on"  license  that  takes  effect  at 
the  expiration  of  the  current  operating 
license,  and  (2)  a  "supersession"  license 
that  takes  effect  immediately  upon  NRC 
approval  of  the  renewal  application.  The 
tack-on  approach  is  initially  attractive, 
since,  in  general,  renewals  of  licenses 
take  effect  upon  expiration  of  the 
existing  license.  Moreover,  it  may  be 
argued  that  "tack-on"  licensing  was 
contemplated  by  Congress,  since  section 
103.C  of  the  AEA  states  that  licenses 
"may  be  renewed  upon  the  expiration  of 
(the  specified  license  term)."  However. 
as  a  consequence  of  accommodating  the 
utilities'  asserted  need  for  an  early 
agency  decision  on  renewal 
applications,  a  potentially  long  period 
may  occur  between  the  agency  decision 
to  approve  a  renewal  application  and 
the  expiration  date  of  the  original 
operating  license.  If  issuance  of  the 
renewed  license  were  kept  in  abeyance 
for  such  an  extended  period,  there 
would  be  a  great  deal  of  uncertainty  in 
terms  of  the  administrative  finality  of 
the  renewal  decision.  As  for  the  "upon 
expiration"  language  of  section  103.C, 
the  Commission  does  not  believe  that 
Congress  intended  by  that  language  to 
preclude  supersession  licenses.  Since 
section  lOS.c  provides  for  licenses  to  be 
issued  for  a  "specified  period."  it  would 
be  natural  to  speak  of  renewal  following 
the  "expiration  of  such  period."  On 
balance,  the  Commission  has 
determined  that  a  renewed  license 
should  be  in  the  form  of  a  supersession 
of  the  existing  operating  license. 

One  commenter  suggested  that  the 
supersession  approach  to  licensing  may 
lead  to  "logistical  issues"  such  as 
duplicate  submittals  since  there  will  be 
co-existing  dockets  for  the  existing 
operating  license  and  the  renewal 
application.  The  Commission  recognized 
that  this  would  be  an  issue  and  had 
included  a  provision  in  the  proposed 
rule  that  fixed  the  CLB  for  the  duration 
of  the  renewal  application  to  avoid 
these  types  of  coordination  problems. 
The  final  rule  does  not  freeze  the  CLB; 
instead.  §  54.21(e)  requires  renewal 
applicants  to  update  their  renewal 
application  to  refiect  changes  to  CLB 
information,  which  materially  affects  the 
contents  of  the  renewal  application. 
This  requirement  will  ensure  that  the 


licensing  basis  for  the  existing  operating 
license  remains  current  and  is  reflected 
in  a  timely  manner  in  the  renewal 
license  application. 

Two  commenters  suggested  that  the 
proposed  rule  be  modified  to  make  clear 
that  a  supersession  license  is  issued 
only  after  the  renewal  application  has 
been  finally  determined  and  all 
administrative  and  judicial  appeals  are 
exhausted.  In  their  view,  this 
modification  is  necessary  because 
S  54.31  stated  that  the  initial  operating 
license  is  "entirely  ineffective  and 
superseded"  upon  issuance  of  the 
renewed  license  and  may  be  interpreted 
to  leave  a  facility  without  an  effective 
license  if  its  renewed  license  were  set 
aside  upon  appeal.  The  Commission 
never  intended  S  54.31(c)  to  suggest  that 
if  a  renewed  Hcense  were  somehow  set 
aside  upon  appeal,  the  licensee  could 
not  continue  operating  under  its 
previous  operating  license.  The 
Commission  is  unaware  of  any  instance 
involving  supersession  licensing  where 
such  a  result  occurred.  Even  if  the 
concern  is  valid,  the  commenters" 
proposed  solution  is  undesirable.  NRC's 
nuclear  power  plant  licensing  actions 
generally  are  immediately  effective,  see 
10  CFR  2.764.  Neither  the  AEA,  the 
Administrative  Procedure  Act,  nor  any 
precept  of  administrative  law  compels 
the  NRC  to  await  exhaustion  of  judicial 
appeals  before  it  may  issue  a  license.  In 
order  to  preclude  any  future 
misunderstandings  in  this  regard. 
S  54.31(c)  has  been  modified  by  deleting 
the  words,  "entirely  ineffective."  and 
adding  a  sentence  clarifying  that  the 
prior  existing  operating  license  shall  be 
reinstated  if  the  renewed  license  is 
subsequently  set  aside,  unless  the  term 
of  the  prior  operating  license  is  expired 
and  the  renewal  application  was  not 
filed  in  a  timely  manner. 

m.  Subsequent  Renewals 

Section  54.31(d)  allows  a  renewed 
license  to  be  further  renewed  upon 
expiration  of  the  renewal  term.  One 
commenter  suggests  that  an  additional 
sentence  be  added  to  make  clear  that  a 
subsequent  renewal  application  may  be 
submitted  prior  to  the  expiration  of  the 
previous  renewal  term.  The  Commission 
agrees  that  a  subsequent  renewal 
application  may  be  submitted  prior  to 
expiration  of  the  previous  renewal  term 
(under  S  54.17(c),  up  to  20  years  prior  to 
that  expiration).  However,  {  54.31(d) 
makes  clear  that  a  renewed  license  may 
be  further  renewed  in  accordance  with 
"applicable  requirements."  which  would 
include  the  provisions  of  part  54  (unless 
the  Commission  subsequently  adopts 
special  provisions  applicable  only  to 
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licensing  basis  for  the  existing  operating 
license  remains  current  and  is  reflected 
in  a  timely  manner  in  the  renewal 
license  application. 

Two  commenters  suggested  that  the 
proposed  rule  be  modified  to  make  clear 
that  a  supersession  license  is  issued 
only  after  the  renewal  application  has 
been  finally  determined  and  all 
administrative  and  judicial  appeals  are 
exhausted.  In  their  view,  this 
modification  is  necessary  because 
§  54.31  stated  that  the  initial  operating 
license  is  "entirely  ineffective  and 
superseded"  upon  issuance  of  the 
renewed  license  and  may  be  interpreted 
to  leave  a  facility  without  an  effective 
license  if  its  renewed  license  were  set 
aside  upon  appeal.  The  Commission 
never  intended  S  54.31(c)  to  suggest  that 
if  a  renewed  Hcense  were  somehow  set 
aside  upon  appeal,  the  licensee  could 
not  continue  operating  under  its 
previous  operating  license.  The 
Commission  is  unaware  of  any  instance 
involving  supersession  licensing  where 
such  a  result  occurred.  Even  if  the 
concern  is  valid,  the  commenters' 
proposed  solution  is  undesirable.  NRC's 
nuclear  power  plant  licensing  actions 
generally  are  immediately  effective,  see 
10  CFR  2.764.  Neither  the  AEA.  the 
Administrative  Procedure  Act.  nor  any 
precept  of  administrative  law  compels 
the  NRC  to  await  exhaustion  of  judicial 
appeals  before  it  may  issue  a  license.  In 
order  to  preclude  any  future 
misunderstandings  in  this  regard. 
S  54.31(c)  has  been  modified  by  deleting 
the  words,  "entirely  ineffective."  and 
adding  a  sentence  clarifying  that  the 
prior  existing  operating  license  shall  be 
reinstated  if  the  renewed  license  is 
subsequently  set  aside,  unless  the  term 
of  the  prior  operating  license  is  expired 
and  the  renewal  application  was  not 
filed  in  a  timely  manner. 

m.  Subsequent  Renewals 

Section  54.31(d)  allows  a  renewed 
license  to  be  further  renewed  upon 
expiration  of  the  renewal  term.  One 
commenter  suggests  that  an  additional 
sentence  be  added  to  make  clear  that  a 
subsequent  renewal  application  may  be 
submitted  prior  to  the  expiration  of  the 
previous  renewal  term.  The  Commission 
agrees  that  a  subsequent  renewal 
application  may  be  submitted  prior  to 
expiration  of  the  previous  renewal  term 
(under  S  54.17(c).  up  to  20  years  prior  to 
that  expiration).  However.  {  54.31(d) 
makes  clear  that  a  renewed  license  may 
be  further  renewed  in  accordance  with 
"applicable  requirements."  which  would 
include  the  provisions  of  part  54  (unless 
the  Commission  subsequently  adopts 
special  provisions  applicable  only  to 
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subsequent  renewals).  Under  this 
circumstance,  a  sentence  in  §  54.17(d) 
explicitly  addressing  the  subject  may 
inadvertently  give  the  impression  that 
the  "applicable  requirements"  language 
was  intended  to  have  an  entirely 
different  effect.  Accordingly,  the 
Commission  declines  to  adopt  the 
commenter's  proposed  addition. 

Another  commenter  observed  that  the 
concept  of  subsequent  renewals  is  not 
developed  in  the  supporting 
documentation  for  the  proposed  rule. 
The  Commission  does  not  believe  that 
further  exposition  of  this  concept  is 
necessary  at  this  time.  If  experience 
with  renewals  discloses  a  previously 
unknown  aging  or  other  time-dependent 
issue,  appropriate  regulatory  action, 
including  modifying  the  requirements  for 
obtaining  subsequent  renewals,  can  be 
implemented.  Further  discussions  of  the 
concept  are  not  hkely  to  be  fruitful  at 
this  time. 

n.  Content  of  Application — Technical 
Information 

The  rule  identifies  specific 
requirements  for  the  content  of  a 
renewal  application.  Unless  updated, 
the  information  submitted  in  the 
previous  operating  license  docket 
continues  to  apply  and  is  incorporated 
into  both  the  renewal  license 
application  and  the  renewed  license 
docket  under  the  provisions  of  §§  54.19 
and  54.33.  In  addition,  the  rule  (§  54.21) 
requires  the  submittal  of  the  followring 
technical  information; 

(1)  An  integrated  plant  assessment 
(IPA)  that  demonstrates,  through  a  step- 
by-step  process  specified  in  the  rule 

(§  54.21(a)).  that  the  facility's  systems, 
structures,  and  components  important  to 
license  renewal  have  been  identified 
and  evaluated,  and  that  age-related 
degradation  unique  to  license  renewal 
will  be  managed  to  ensure  that  the 
facility's  hcensing  basis  will  be 
maintained  during  the  renewal  term. 
The  IPA  is  discussed  above  in  section 
IV.e.(iii). 

(2)  Identi^cation  and  justification  of 
any  changes  in  the  CLB  necessary  to 
address  age-related  degradation  unique 
to  license  renewal  of  SSCs  important  to 
license  renewal.  This  requirement  is 
discussed  above  in  section  IV.d.(ii). 

(3)  A  listing  of  all  exem.ptions  and 
reliefs  granted  and  in  effect  under  the 
existing  Ucense  in  the  license  renewal 
application.  Any  exemption  or  relief  that 
was  granted  on  the  basis  of  remaining 
plant  life  or  that  otherwise  relates  to 
SSCs  subject  to  age-related  degradation 
unique  to  license  renewal  must  be 
rejustified  before  it  will  be  granted  for 
the  renewal  term.  A  commenter  on  the 
proposed  rule  argued  that  the  staff  does 


not  need  a  complete  list  of  all 
exemptions  and  reliefs  in  effect  but  only 
needs  a  list  of  those  exemptions  that 
contain  time-dependent  functions.  The 
Commission  does  not  agree.  A  complete 
list  of  all  exemptions  and  reliefs  granted 
and  in  effect  is  necessary  for  several 
reasons.  First,  it  allows  the  Commission 
to  make  an  independent  assessment  that 
all  exemptions  and  reliefs  have  been 
evaluated  as  part  of  the  license  renewal 
review  process.  Second,  the  list  is  a 
summary  of  the  instances  in  the 
licensing  basis  for  the  renewal  term 
where  the  staff  has  determined  that 
strict  compliance  with  existing 
regulatory  requirements  is  not  needed  to 
ensure  that  public  health  and  safety  is 
adequately  protected. 

(4)  A  description  of  any  plant 
modifications  or  administrative 
procedure  changes  required  for  effective 
management  of  age-related  degradation 
unique  to  license  renewal,  as  justified 
by  the  assessments  under  paragraphs  (2) 
and  (3)  of  this  section. 

(5)  Changes  during  review  of  the 
renewal  application  ({  54.21(e)). 

o.  Environmental  Information 

A  license  renewal  applicant  is 
required  to  submit  an  environmental 
report,  or  supplement  to  its  existing 
environmental  report  addressing  the 
environmental  consequences  of  the 
renewal  sought. 

In  a  separate  rulemaking,  the  N'RC  is 
developing  changes  to  its  environmental 
protection  rules  (10  CFR  part  51)  to 
assess  the  en\'ironmental  impacts  that 
may  result  from  the  renewal  of  an 
operating  license  and  to  codify  any 
generic  findings  so  that  they  may  be 
adopted  in  future  individual  plant 
license  renewal  environmental  reviews. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  September  17, 1991 
(56  FR  47016).  A  generic  environmental 
impact  statement  (GEIS)  was  prepared 
as  the  ba^ic  informational  and 
analytical  document  supporting  the 
proposed  rule  change.  The  GEIS  scope 
includes  known  environmental  issues 
that  may  be  of  reasonable  concern  in 
renewing  the  operating  license  of  any  of 
the  current  population  of  nuclear  power 
plants.  "Hie  scope  reflects  activities, 
including  potential  plant  refurbishment 
associated  with  Ucense  renewal,  an 
additional  20  years  of  operation,  and 
possible  changes  in  the  environmental 
setting  of  the  plants.  The  GEIS  study 
attempts  to  bound  the  full  range  of 
plants  and  sites  in  order  that  a  generic 
conclusion  will  be  applicable  to  as  large 
a  number  of  plants  as  possible. 
Guidance  on  the  submission  of 
environmental  information  and  analyses 
by  applicants  and  on  review  criteria  for 


the  staff  is  also  being  prepared.  In 
developing  the  GEIS,  the  NRC  has 
followed  the  general  requirements 
specified  in  10  CFR  part  51. 

p.  Backfit  Considerations 

In  the  proposed  rule,  the  Commission 
indicated  that  a  special  provision 
addressing  backfftting  requirements 
during  the  review  of  a  renewed  license 
application  was  not  necessary.  Instead, 
the  Commission  discussed  how 
backfftting  would  be  controlled  during 
the  renewal  review.  The  Commission 
also  indicated  that  once  a  renewed 
license  was  issued,  the  normal 
backfitting  requirements  of  10  CFR 
50.109  would  apply  to  NRC-imposed 
changes  to  the  renewed  license's  current 
hcensing  basis 

Most  of  the  utility  commenters  were 
dissatisfied  with  the  Commission's 
proposal  not  to  include  a  specific 
provision  in  10  CFR  part  54  addressing 
the  imposition  of  "backfits"  during  the 
review  of  the  renewed  license 
application.  In  general  these  industry 
commenters  indicate  that  while  they 
agree  with  the  discussion  in  the 
proposed  rule  describing  how  the 
backfit  rule  would  apply  in  the  context 
of  license  renewal  the  Preamble  to  the 
proposed  rule  was  not  legally  binding  on 
the  Commission  and  staff  and  only  a 
rule  would  be  binding  and  enforceable 
against  the  staff  A  commenter  stated 
that  backfit  analyses  are  not  appropriate 
to  staff-imposed  changes  needed  to 
address  age-related  degradation  where 
degradation  is  significant  and  the 
equipment  is  important  to  license 
renewal  and  not  covered  by  an  existing 
effective  program.  In  the  commenter's 
view,  however,  the  "agreement 
evaporates"  because  the  proposed 
license  renewal  rule  did  not  specify  a 
"focused  integrated  plant  assessment 
similar  to  the  NUMARC  methodology" 
(NUMARC  Report  Number  90-11. 
"Methodology  to  Evaluate  Plant 
Systems,  Structures,  and  Components." 
December  1990)  and  did  not 
unreservedly  accept  the  adequacy  of  the 
CLB  as  a  standard  for  license  renewal. 
The  utilities  also  argue  that,  where  there 
are  two  or  more  ways  to  satisfactorily 
address  age-related  degradation,  the 
licensee  should  be  free  to  choose  the 
most  cost-effective  alternative,  unless 
the  staff  determines  that  it  is  necessary 
or  desirable  to  designate  a  specific 
alternative.  There  was  some  lack  of 
agreement  within  the  industry  as  to  the 
amount  of  documentation  that  the  NRC 
was  required  to  generate  to  justify  that  a 
proposed  backfit  is  necessary  to  ensure 
adequate  protection  or  compliance. 
NLlMARCs  proposed  rule  would  require 
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the  NRC  to  comply  with  the 
documentation  requirements  of  10  CFR 
S0.109(a)(4).  By  contrast,  a  utility 
commenter  states  that  it  would  be 
unreasonable  to  encumber  the  NRC  with 
additional  justification  requirements 
where  the  backfits  truly  relate  to 
adequate  protection. 

"^he  Commission  continues  to  believe 
that  a  special  provision  in  10  CFR  part 
54  that  would  impose  backfit-style 
requirements  on  the  agency  is  not 
needed.  All  requirements,  whether  or 
not  age-related,  necessary  to  ensure 
adequate  protection  will  be  required 
without  regard  to  cost.  This  is  analogous 
to  the  "adequate  protection  exemption" 
in  10  CFR  50.109(a}(4)(ii).  Any  additional 
requirements  to  address  age-related 
degradation  unique  to  license  renewal 
that  are  necessary  to  ensure  compliance 
with  the  plant's  current  hcensing  basis 
may  be  imposed  without  regard  to  cost. 
This  is  analogous  to  the  "compliance 
exemption"  in  10  CFR  50.109{a)(4)(i). 
The  NT^C  need  not  prepare  a  separate 
document  explaining  the  basis  for  such 
a  conclusion.  Instead,  the  basis  for  such 
a  conclusion  will  normally  be 
documented  by  the  NRC  in  a  safety 
evaluation  report  that  presents  the 
results  of  the  NRC  staffs  review  of  the 
renewal  application.  The  Commission 
rejects  a  commenter's  proposal  that 
these  findings  must  be  made  separately 
from  the  staffs  overall  safety 
evaluation.  A  separate  finding  would  be 
unduly  burdensome  and  elevate  form 
above  substance  since  the  sta^s 
evaluation  should  clearly  state  why  an 
action  is  necessary. 

Once  a  renewed  license  is  issued, 
normal  backfit  protections  apply  and  all 
changes  to  the  current  licensing  basis  of 
the  renewed  license  would  be  subject  to 
the  backfit  rule  in  accordance  with 
§  54.35  of  the  final  rule. 

q.  Procedure  for  Hearings 

The  Commission  will  conduct  any 
necessary  hearings  required  by  10  CFR 
part  54  in  accordance  with  subpart  G  of 
10  CFR  part  2.  Two  conmienlers  urge 
that  the  proposed  license  renewal  rule 
include  a  requirement  that  the  Atomic 
Safety  and  Licensing  Board  be  required 
to  adopt  a  hearing  schedule.  Responding 
to  the  Commission's  obserAation  in  the 
proposed  license  renewal  rule's 
Preamble  (55  FR  29052)  that  the  timely 
renewal  doctrine  reduces  the  burden  to 
the  licensee  stemming  from  protracted 
hearings,  these  commenters  point  out 
that  licensees  who  need  to  have  a 
definitive  agency  decision  on  the  license 
renewal  application  10  to  15  years  prior 
to  actual  expiration  will  not  be 
effectively  helped  by  the  timely  renewal 
doctrine.  The  Commission  recognized  in 


the  proposed  license  renewal  rule's 
Preamble  that  the  timely  renewal 
doctrine  would  not  assist  licensees  in 
need  of  "timely  contingency  planning" 
(55  FR  29052).  However,  the  Commission 
continues  to  believe  that  the  new 
provisions  in  10  CFR  part  2.  together 
with  the  authority  of  the  Commission 
and  the  Atomic  Safety  and  Licensing 
Board  to  adopt  a  hearing  schedule  in 
any  individual  license  renewal  hearing, 
obviate  the  need  for  a  hearing  schedule 
in  10  CFR  part  54.  The  Commission 
further  believes  that  incorporation  of  a 
hearing  schedule  with  specific  deadlines 
into  either  10  CFR  part  54  or  10  CFR  part 
2  could  unnecessarily  reduce  the 
flexibility  of  the  Licensing  Board.  For 
example,  if  a  schedule  were  mandatory, 
deviations  from  the  schedule  may  not  be 
able  to  be  made  without  a  §  54.15 
exemption,  unless  the  rule  sets  forth  the 
procedure  and  standards  for  deviating 
from  the  10  CFR  part  54  hearing 
schedule.  Conversely,  if  the  10  CFR  part 
54  schedule  were  not  binding  but  merely 
admonitory,  the  Commission  fails  to  see 
how  such  a  provision  would  add  to  the 
Commission's  or  Licensing  Board's 
authority  to  adopt  a  hearing  schedule. 

r.  Report  of  the  Advisory  Committee  on  . 
Reactor  Safeguards 

Section  182.b  of  the  AEA  states: 

The  ACRS  shall  review  each  application 
under  section  103  or  Bection  104b.  for  a 
construction  permit  or  an  operating  license 
for  a  facility,  any  application  under  section 
104c.  for  a  construction  permit  or  an 
operating  license  for  a  testing  facility,  any 
application  under  section  104a.  or  c. 
specifically  referred  to  it  by  the  Commission, 
and  any  application  for  an  amendment  to  a 
construction  permit  or  an  amendment  to  an 
operating  license  under  section  103  or  104a., 
b..  or  c.  specifically  referred  to  it  by  the 
Commission  •  •  • 

Section  182.b  does  not  explicitly  refer 
to  applications  for  renewal  of  an 
operating  license  as  requiring  ACRS 
review.  However.  The  Commission 
believes  that  review  by  the  ACRS  is 
desirable.  Accordingly,  §  54.25  of  the 
final  rule  requires  ACRS  review  of  a 
license  renewal  application. 

s.  Emergency  Planning  Considerations 

Sections  50.47.  50.54(q),  and  50.54(s) 
through  (u)  and  appendix  E  to  part  50 
establish  requirements  and  performance 
objectives  to  protect  the  public  health 
and  safety  by  ensuring  the  existence, 
implementation,  revision,  and 
maintenance  of  emergency 
preparedness  programs  for  licensed 
nuclear  power  plants.  These 
requirements  apply  to  all  nuclear  power 
plant  licensees  and  require  the  specified 
levels  of  protection  from  each  licensee 


regardless  of  plant  design,  construction. 
or  license  date.  Specifically.  §  S0.54(q) 
requires  that  a  licensee  maintain  in 
effect  emergency  preparedness  plans 
that  meet  the  standard  in  S  50.47(b)  and 
the  requirements  in  appendix  E  to  10 
CFR  part  50.  The  requirements  of  §  50.47 
and  appendix  E  are  independent  of  the 
renewal  of  the  operating  license,  and 
they  will  continue  to  apply  during  the 
license  renewal  term. 

To  ensure  that  a  licensee's  plan 
remains  adequate  to  protect  the  health 
and  safety  of  the  public  during  the  term 
of  the  initial  license,  NRC  requires, 
under  §  50.54(t),  a  detailed  annual 
review  of  the  facility's  emergency 
preparedness  plan  by  persons  who  have 
no  direct  responsibility  for  its 
implementation.  Included  within  the 
review  is  an  evaluation  of  the  continued 
adequacy  of  applicable  and  appropriate 
communication  and  working 
relationships  with  State  and  local 
governments.  Under  appendix  E  to  10 
CFR  part  50.  Hcensees  must  also  perform 
an  annual  exercise  of  their  emergency 
preparedness  plans  and  be  evaluated  by 
the  NRC  against  definitive  performance 
criteria.  The  Commission  requires  that 
these  periodic  exercises  be  performed  to 
measure  the  effectiveness  of  the  plan 
against  some  or  all  of  the  standards  on 
an  annual  basis  and  ensures  that  within 
a  5-year  period  the  plan  is  tested  against 
all  of  the  16  standards.  Following  each 
of  the  required  exercises,  findings  are 
made  concerning  the  success  of  the  plan 
and,  in  some  cases,  weak  and  deficient 
areas  that  require  correction  are 
identified.  These  processes  will  continue 
during  the  renewal  term.  In  conclusion; 
the  Commission's  regulations  require  the 
routine  evaluation  of  the  effectiveness  of 
existing  emergency  preparedness  plans 
against  the  16  planning  standards  and 
the  modification  of  emergency 
preparedness  plans  when  the  16 
standards  are  not  met.  Through  its 
standards  and  required  exercises,  the 
Commission  ensures  that  existing  plans 
are  adequate  throughout  the  life  of  any 
plant  even  in  the  face  of  changing 
demographics  and  other  site-related 
factors.  Thus,  these  drills,  performance 
criteria,  and  independent  evaluations 
provide  a  process  to  ensure  continued 
adequacy  of  emergency  preparedness  in 
light  of  changes  in  site  characteristics 
that  may  occur  during  the  term  of  the 
existing  operating  license,  such  as 
transportation  systems  and 
demographics.  There  is  no  need  for  a 
licensing  review  of  emergency  planning 
issues  in  the  context  of  license  renewal. 

The  NRC  has  determined  that  the 
current  requirements,  including 
continuing  update  requirements  for 


cember  13,  1991  /  Rules  and  Regulations 


;wal  rule's 
renewal 
t  licensees  in 
ncy  planning" 
the  Commission 
the  new 
I  2.  together 
Commission 
id  Licensing 
schedule  in 
newal  hearing, 
aring  schedule 
^mmission 
irporation  of  a 
ecific  deadlines 
I  or  10  CFR  part 
luce  the 
ig  Board.  For 
ere  mandatory, 
dule  may  not  be 
a  §  54.15 
le  sets  forth  the 
I  for  deviating 
learing 

the  10  CFR  part 
ding  but  merely 
sion  fails  to  see 
luld  add  to  the 
ng  Board's 
ing  schedule. 

'  Committee  on  . 

iA  states: 

h  application 
>  104b.  for  a 
lerating  license 
n  under  section 
nit  or  an 
ig  facility,  any 
)4a.  or  c. 
the  Commission, 
imendment  to  a 
■nendment  to  an 
tion  103  or  104a., 
I  to  it  by  the 

explicitly  refer 
/al  of  an 
liring  ACRS 
ommission 
the  ACRS  is 
\  54.25  of  the 
review  of  a 
ion. 

Considerations 

],  and  50.54(s] 
ic  E  to  part  50 
nd  performance 
public  health 
he  existence, 
1.  and 
cy 

For  licensed 
lese 

1  nuclear  power 

ire  the  specified 

each  licensee 


regardless  of  plant  design,  construction. 
or  license  date.  Specifically.  §  S0.54(q) 
requires  that  a  licensee  maintain  in 
effect  emergency  preparedness  plans 
that  meet  the  standard  in  S  5G.47(b)  and 
the  requirements  in  appendix  E  to  10 
CFR  part  50.  The  requirements  of  §  50.47 
and  appendix  E  are  independent  of  the 
renewal  of  the  operating  license,  and 
they  will  continue  to  apply  during  the 
license  renewal  term. 

To  ensure  that  a  licensee's  plan 
remains  adequate  to  protect  the  health 
and  safety  of  the  public  during  the  term 
of  the  initial  license.  NRC  requires, 
under  §  50.54(t).  a  detailed  annual 
review  of  the  facility's  emergency 
preparedness  plan  by  persons  who  have 
no  direct  responsibility  for  its 
implementation.  Included  within  the 
review  is  an  evaluation  of  the  continued 
adequacy  of  applicable  and  appropriate 
communication  and  working 
relationships  with  State  and  local 
governments.  Under  appendix  E  to  10 
CFR  part  50,  licensees  must  also  perform 
an  annual  exercise  of  their  emergency 
preparedness  plans  and  be  evaluated  by 
the  NRC  against  definitive  performance 
criteria.  The  Commission  requires  that 
these  periodic  exercises  be  performed  to 
measure  the  effectiveness  of  the  plan 
against  some  or  all  of  the  standards  on 
an  annual  basis  and  ensures  that  within 
a  5-year  period  the  plan  is  tested  against 
all  of  the  16  standards.  Following  each 
of  the  required  exercises,  findings  are 
made  concerning  the  success  of  the  plan 
and,  in  some  cases,  weak  and  deficient 
areas  that  require  correction  are 
identified.  These  processes  will  continue 
during  the  renewal  term.  In  conclusion," 
the  Commission's  regulations  require  the 
routine  evaluation  of  the  effectiveness  of 
existing  emergency  preparedness  plans 
against  the  16  planning  standards  and 
the  modification  of  emergency 
preparedness  plans  when  the  16 
standards  are  not  met.  Through  its 
standards  and  required  exercises,  the 
Commission  ensures  that  existing  plans 
are  adequate  throughout  the  life  of  any 
plant  even  in  the  face  of  changing 
demographics  and  other  site-related 
factors.  "Thus,  these  drills,  performance 
criteria,  and  independent  evaluations 
provide  a  process  to  ensure  continued 
adequacy  of  emergency  preparedness  in 
light  of  changes  in  site  characteristics 
that  may  occur  during  the  term  of  the 
existing  operating  license,  such  as 
transportation  systems  and 
demographics.  There  is  no  need  for  a 
licensing  review  of  emergency  planning 
issues  in  the  context  of  license  renewal. 

The  NRC  has  determined  that  the 
current  requirements,  including 
continuing  update  requirements  for 


emergency  planning,  provide  reasonable 
assurance  that  an  acceptable  level  of 
emergency  preparedness  exists  at  any 
operating  reactor  at  any  time  in  its 
operating  lifetime.  The  Commission  has 
amended  10  CFR  50.47  to  clarify  that  no 
new  finding  on  emergency  preparedness 
will  be  made  as  part  of  a  license 
renewal  decision. 

The  Commission  received  a  number  of 
comments  from  public  interest  groups 
contending  that  current  emergency 
preparedness  plans  are  not  adequate 
and  that  periodic  revisions  to  existing 
emergency  preparedness  plans  and  the 
execution  of  emergency  plan  exercises 
were  generally  considered  inadequate  to 
keep  pace  with  changing  demographics, 
land  use,  and  transportation  patterns. 
One  commenter  raised  the  issue  that  the 
evacuation  time  estimates  would  need 
to  be  reviewed  in  light  of  the  changes  in 
demogrdphy.  The  issue  concerning  the 
potential  inadequacy  of  the  existing 
plans,  exercises,  or  evaluation  time 
estimates  to  account  for  such  changes 
does  not  involve  matters  Umited  to  the 
renewal  of  operating  licenses. 

In  conclusion,  the  Commission  has 
carefully  considered  the  issues  raised  by 
commenters  on  the  need  to  make  a 
finding  on  the  adequacy  of  existing 
emergency  preparedness  plans  in  order 
to  grant  a  renewal  license.  For  the 
reasons  stated  above,  the  Commission 
concludes  that  the  adequacy  of  existing 
emergency  preparedness  plans  need  not 
be  considered  anew  as  part  of  issuing  a 
renewed  operating  license. 

/.  Plant  Physical  Security 
Considerations 

Licensees  must  establish  and  maintain 
a  system  for  the  physical  protection  of 
plants  and  materials,  in  accordance  with 
10  CFR  part  73,  to  protect  the  plant  from 
acts  of  radiological  sabotage  and 
prevent  the  theft  of  special  nuclear 
material. 

The  NRC  reviews  the  status  of 
physical  security  measures  at  each 
individual  plant  during  the  Systematic 
Assessment  of  Licensee  Performance. 
The  NRC  has  also  used  Regulatory 
Effectiveness  Reviews  (RERs)  to 
determine  site  compliance  with  10  CFR 
73.55  and  ensure  that  the  level  of 
protection  required  by  pari  73  is 
maintained.  "The  RER  teams  use  NRC 
security  personnel  and  members  of  the 
U.S.  Army  Special  Forces  to  test  plant 
security  systems  and  personnel. 

The  requirements  of  10  CFR  part  73, 
notably  the  testing  and  maintenance 
requirements  of  10  CFR  73.55[g),  include 
provisions  for  keeping  up  the 
performance  of  security  equipment 
against  impairment  due  to  age-related 
degradation  or  other  causes.  Once  a 


licensee  establishes  an  acceptable 
physical  protection  system,  changes  that 
would  decrease  the  effectiveness  of  the 
system  cannot  be  made  without  filing  an 
application  for  license  amendment  in 
accordance  with  10  CFR  50.54(p)(l). 

Application  for  a  renewed  license  will 
not  affect  the  standards  for  physical 
protection  required  by  the  NRC.  The 
level  of  protection  will  be  maintained 
during  the  renewal  term  in  the  same 
manner  as  during  the  original  license 
term,  since  these  requirements  remain  in 
effect  during  the  renewal  term  by  the 
language  of  §  54.35.  The  requirements  of 
10  CFR  part  73  will  continue  to  be 
reviewed  and  changed  to  incorporate 
new  information,  as  necessary.  The  N'RC 
will  continue  to  ensure  compliance  of  all 
licensees,  whether  operating  under  an 
original  license  or  a  renewed  one, 
through  ongoing  inspections  and 
reviews.  Therefore,  the  Commission 
concludes  that  a  review  of  the  adequacy 
cf  existing  security  plans  is  not 
necessary  as  part  of  the  license  renewal 
review  process. 

The  NRC  has  reviewed  current 
requirements  for  physical  protection  and 
determined  that  they  provide  reasonable 
assurance  that  an  adequate  level  of 
physical  protection  will  exist  at  any 
reactor  at  any  time  in  its  operating 
lifetime. 

The  NRC  received  one  comment  that 
stated  a  need  to  reexamine,  as  part  of 
the  IP  A,  physical  security  plans  in 
general  and  one  comment  that  suggested 
a  need  to  review  security  plans  to 
enhance  the  level  of  physical  security  in 
the  event  that  additional  high-level 
waste  will  be  temporarily  stored  on  the 
site  during  the  renewal  term.  As  for  the 
need  to  rereview  security  plans,  the 
discussion  above  has  indicated  why  an 
application  for  a  renewed  license  will 
not  affect  the  standards  for  physical 
protection  required  by  NRC  and  why  the 
currently  approved  physical  security 
plans  meet  the  existing  standards  for 
physical  protection  established  in  10 
CFR  73.55.  The  level  of  physical 
protection  required  by  10  CFR  73.55  will 
also  remain  in  effect  for  the  renewal 
term.  Therefore,  the  Commission 
concludes  that  is  not  necessary  to 
rereview  security  plans  that  meet  the 
current  standards  for  physical 
protection. 

As  for  the  need  for  a  physical  security 
plan  review  for  the  protection  of  a  waste 
storage  facility,  the  Commission's 
existing  regulations  in  10  CFR  parts  72 
and  73  specify  the  security  requirements 
for  sites  where  application  is  made  to 
construct  additional  high-level-waste 
storage  facilities.  These  regulations 
require  the  staff  review  of  additional 
physical  security  measures  to  ensure 


that  the  new  waste  storage  facilities 
would  be  adequately  protected.  These 
regulations  and  requirements  must  be 
satisfied  at  any  time  when  a  licensee 
would  seek  to  construct  such  a  facility, 
whether  during  the  initial  term  or  during 
a  renewal  term,  and  the  review  of  the 
physical  security  measures  necessary 
for  licensing  any  type  of  monitored 
retrievable  storage  facility  will  occur 
independently  of  any  license  renewal 
application  review.  The  license  renewal 
rule  does  not  reduce  or  restrict  staff 
review  of  the  necessary  changes  to  the 
physical  security  plans  should  a  licensee 
submit  a  separate  request  to  construct  a 
waste  storage  facility  simultaneously 
with  a  renewal  application. 

u.  Operator  Licensing  Considerations 

Individuals  who  manipulate  the 
controls  of  nuclear  power  facilities 
licensed  under  10  CFR  part  50  and 
individuals  who  direct  activities  of  those 
individuals  must  be  licensed  by  the 
NRC.  Specific  criteria  for  obtaining  a 
license  are  set  forth  in  10  CFR  part  55, 
which  establishes  the  procedures  and 
criteria  for  issuing  operator  licenses  and 
defines  the  terms  and  conditions  under 
which  the  NRC  grants,  modifies,  and 
renews  these  licenses.  The  licensing 
process  for  individual  plant  operators  is 
independent  of  the  facility  licensing 
process,  and  no  change  to  10  CFR  part 
55  is  necessary. 

License  renewal  of  the  facility  could 
affect  operators,  however,  in  that 
additional  maintenance,  surveillance,  or 
equipment  replacement  may  be 
necessary  at  some  plants.  Plant 
personnel  would  be  informed  of  and 
trained  to  handle  these  activities 
through  training  programs.  Operators 
are  currently  required  to  participate  in 
periodic  training  programs,  which  cover 
important  changes  to  the  facility  or 
supporting  programs  and  procedures, 
and  to  requalify  for  their  licenses, 
demonstrating  this  knowledge  on  a 
periodic  basic.  The  requirements  for 
operator  knowledge  set  forth  in  10  CFR 
part  55,  subpart  E,  "Written 
Examinations  and  Operating  Tests,"  as 
well  as  normal  NRC  review  of  plant 
operations,  are  adequate  to  ensure  that 
operators  are  aware  of  any  license 
renewal  development  that  may  affect 
their  duties.  In  addition,  the  use  of 
approved  plant  simulators  for  testing 
individual  plant  operators  is  required  of 
all  licensees  and  will  not  be  affected  by 
license  renewal. 

Ongoing  NRC  inspection  and  licensing 
efforts  will  verify  that  important  license 
renewal  developments  are  adequately 
addressed  in  the  traming  of  plant 
operators. 
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V.  Financial  Qualification 
Considerations 

In  1984.  the  NRC  adopted  changes  to 
\  S  50.57  and  2.104  concerning  the  need 
to  perform  financial  qualiHcation 
reviews  of  applicants  for  commercial 
nuclear  power  plant  licenses  (49  FR 
35747;  September  12, 1984).  Under  the 
revised  rule,  electric  utilities  that  apply 
for  or  possess  an  operating  license  are 
excluded  from  review  of  their  financial 
qualifications  by  the  NRC  during  an 
operating  license  proceeding.  In 
publishing  the  Hnal  rule,  the 
Commission  stated: 

The  Conunission  believes  that  the  record  of 
this  rulemaking  demonstrates  generically  that 
the  rate  process  assures  that  funds  needed 
for  safe  operation  will  be  made  available  to 
regulated  electric  utilities.  Since  obtaining 
such  assurance  was  the  sole  objective  of  the 
financial  qualification  rule,  the  Commission 
concludes  that,  other  than  in  exceptional 
cases,  no  case-by-case  litigation  of  the 
financial  qualification  of  such  applicants  is 
warranted.  (49  FR  35750) 

This  finding  was  based  on  a  national 
survey  submitted  by  the  nuclear 
industry  and  the  National  Association  of 
Regulatory  Utility  Commissioners 
regarding  the  provisions  of  operating 
funds  for  nuclear  power  plants  through 
the  rate-making  process  of  State 
commissions.  The  study  concluded,  inter 
alia,  that  rate-making  authorities  had 
various  mechanisms  to  ensure  the 
availability  of  utility  revenues  sufficient 
to  meet  the  costs  of  NRC  safety 
requirements.  More  specifically,  most 
rate-making  bodies  indicated  that,  while 
in  specific  provision  was  made  for  NRC 
safety  requirements,  rates  are  generally 
estimated  to  produce  sufficient  overall 
revenues  to  ensure  sound  functioning  of 
electric  power  systems,  including 
nuclear  plants.  Some  public  utility 
commissions  indicated  that  their  orders 
specifically  allocate  funds  to  meet  NRC 
safety  requirements  (49  FR  35750). 

The  Commission  believes  that  this 
finding  is  also  true  for  renewed 
operating  licenses  for  nuclear  power 
plants.  Therefore,  the  exclusions  in 
S  50.57(a)(4)  and  9  2.104(c)(4)  with 
respect  to  the  need  for  financial  reviews 
of  applications  for  operating  licenses  are 
extended  to  applicants  for  renewal  of 
operating  licenses.  The  Commission 
concluded  that  the  rate-making  process 
generally  provides  assurance  that  funds 
needed  for  safe  operation  will  be  made 
available  to  regulated  electric  utilities.  It 
further  concluded  that  caae-by-case 
litigation  of  the  financial  qualification  of 
applicants  for  operating  licenses  is  not 
warranted,  except  in  exceptional  cases 
(49  FR  35750).  The  Conunission  has  no 
reason  to  believe  or  evidence  that 


shows  that  these  fmdings  would  not  also 
be  true  for  the  period  of  renewal. 

The  Commission  received  three 
comments  on  the  need  for  financial 
qualification  reviews.  One  commenter 
requested  that  financial  qualification 
reviews  be  retained  if  circumstances 
change  since  initial  licensing,  while 
another  commenter  stated  that  financial 
qualification  reviews  should  be  retained 
to  account  for  the  extended  period  of 
operation.  A  third  commenter  suggested 
that  applicants  for  license  renewal  be 
required  to  conduct  least-cost  planning 
for  providing  service  at  a  reasonable 
cost. 

The  Commission  disagrees  with  these 
comments.  The  commenter  suggesting 
that  financial  qualification  reviews  be 
retained  to  address  changed 
circumstances  pointed  to  structural 
changes  in  the  electric  power  industry, 
the  rise  of  independent  power 
producers,  and  the  use  of  performance 
incentive  rate  regulation  as  the  bases  for 
its  position.  These  reasons  are  not 
persuasive.  Licensee  renewal  should  not 
pose  any  special  issues  regarding 
financial  qualifications.  The  commenter 
did  not  suggest  that  unique  rate-setting 
principles  would  be  applied  during  the 
renewal  period,  as  compared  with 
current  operation.  Least-cost  planning  is 
an  issue  that  is  not  within  the  scope  of 
the  NRC*8  statutory  authority.  This  issue 
is  typically  the  responsibility  of  State 
public  utility  commissions.  Therefore, 
least-cost  planning  will  not  be 
addressed  by  this  rulemaking. 

w.  Decommissioning  Considerations 

The  Commission's  current 
requirements  with  respect  to 
decommissioning  assume  that 
decommissioning  is  the  only  option 
following  the  expiration  of  the  nuclear 
power  plant's  operation  hcense.  Five 
years  before  an  operating  license  is  to 
expire,  the  licensee  is  required  by  10 
CFR  50.54(bb)  to  submit  written 
notification  to  the  Commission  for 
review  and  approval  of  a  program  for 
funding  of  the  costs  of  management  of 
spent  fuel  during  the  time  between  the 
expiraticHi  of  the  operating  license  and 
until  the  spent  fuel  is  transferred  to  the 
U.S.  Department  of  Energy  for  disposal 
in  a  spent  fuel  repository.  Also  5  years 
prior  to  the  "projected  end  of 
operation,"  the  licensee  is  required, 
pursuant  to  10  CFR  50.75(f),  to  provide  a 
preliminary  decommissioning  plan,  a 
cost  estimate  for  implementing  the  plan, 
and  any  changes  in  funding  necessary  to 
ensure  that  there  will  be  sufficient  funds 
for  deconunissioning.  Not  later  than  1 
year  before  the  license  is  to  expire,  the 
licensee  must  file  an  application  to 
terminate  its  operating  license,  together 


with  a  detailed  plan  for 
decommissioning,  in  accordance  with  10 
CFR  50.82.  If  an  operating  license  were 
renewed  before  the  dates  set  by  the 
related  regulations,  both  the  preliminary 
and  Rnal  decommissioning  planning 
requirements  would  be  postponed  until 
expiration  of  the  renewed  hcense. 

In  the  proposed  license  renewal  rule, 
the  Commission  suggested  that  licensees 
who  filed  license  renewal  applications 
should  not  file  the  reports  and 
preliminary  plans  required  for  plants 
proceeding  to  decommissioning.  More 
specifically,  the  Commission  proposed 
postponing  the  submittal  of  the  spent 
fuel  management  and  the  preliminary 
decommissioning  plans,  required  by 
§5  50.54(bb)  and  50.75(0,  until  a  final 
determination  on  the  renewal 
application  is  made.  The  Commission 
also  proposed  a  change  to  §  50.82  to 
govern  the  submittal  of  final 
decommissioning  plans  and  application 
for  termination  of  the  operating  license 
if  a  final  determination  is  made  within 
the  last  year  of  the  license  period  or  if  a 
final  determination  is  made  after  the 
license  has  expired  and  the  licensee  has 
continued  operating  under  the  timely 
renewal  provisions  of  10  CFR  2.109(b). 

Upon  reconsideration  of  the  policy 
issues  involved  with  the 
decommissioning  rulemakings  and  in 
response  to  arguments  presented  by  the 
public  comments,  the  Commission  has 
determined  that  a  waiver  of  the  spent 
fuel  management  plan  and  the 
preliminary  decommissioning  plan  will 
not  automatically  be  provided  for  plants 
seeking  license  renewal.  The  regulatory 
record  of  the  decommissioning 
rulemaking  highhghts  the  importance  of 
the  preliminary  plans  in  ensuring  an 
orderly  transition  from  operation  to 
decommissioning.  While  license  renewal 
was  not  considered  an  option  at  the  time 
of  the  decommissioning  rulemaking,  the 
Commission  has  determined  that,  even 
though  a  plant  may  be  seeking  a 
renewed  license,  some  planning  for  the 
possibility  that  a  plant  would  have  to 
decommission  (i.e.,  the  application  is 
denied)  is  still  appropriate.  Therefore, 
the  Commission  will  not  implement  a 
waiver  of  the  requirements  of  both 
§§  50.54(bb)  and  50.75  for  plants  seeking 
a  renewed  license. 

The  Commission,  however,  will  retain 
the  proposed  modification  of  S  50.82, 
which  postpones  the  submittal  of  the 
final  decommissioning  plan  until  the 
Commission  makes  a  final 
determination  on  the  license  renewal 
application.  The  final  rule  will  amend 
S  50.82  such  that  a  licensee  who  has 
filed  a  timely  renewal  application  and 
either  (1)  has  not  yet  received  a  find 
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with  a  detailed  plan  for 
decommissioning,  in  accordance  with  10 
CFR  50.82.  If  an  operating  license  were 
renewed  before  the  dates  set  by  the 
related  regulations,  both  the  preliminary 
and  Rnal  decommissioning  planning 
requirements  would  be  postponed  until 
expiration  of  the  renewed  hcense. 

In  the  proposed  license  renewal  rule, 
the  Commission  suggested  that  licensees 
who  filed  license  renewal  applications 
should  not  Tile  the  reports  and 
preliminary  plans  required  for  plants 
proceeding  to  decommissioning.  More 
specifically,  the  Commission  proposed 
postponing  the  submittal  of  the  spent 
fuel  management  and  the  preliminary 
decommissioning  plans,  required  by 
§S  50.54(bb)  and  50.75(0.  until  a  final 
determination  on  the  renewal 
application  is  made.  The  Commission 
also  proposed  a  change  to  §  50.82  to 
govern  the  submittal  of  fmal 
decommissioning  plans  and  apphcation 
for  termination  of  the  operating  license 
if  a  fmal  determination  is  made  within 
the  last  year  of  the  license  period  or  if  a 
final  determination  is  made  after  the 
license  has  expired  and  the  licensee  has 
continued  operating  under  the  timely 
renewal  provisions  of  10  CFR  2.109(b). 

Upon  reconsideration  of  the  policy 
issues  involved  with  the 
decommissioning  rulemakings  and  in 
response  to  arguments  presented  by  the 
public  comments,  the  Commission  has 
determined  that  a  waiver  of  the  spent 
fuel  management  plan  and  the 
preliminary  decommissioning  plan  will 
not  automatically  be  provided  for  plants 
seeking  license  renewal.  The  regulatory 
record  of  the  decommissioning 
rulemaking  highlights  the  importance  of 
the  preliminary  plans  in  ensuring  an 
orderly  transition  from  operation  to 
decommissioning.  While  license  renewal 
was  not  considered  an  option  at  the  time 
of  the  decommissioning  rulemaking,  the 
Commission  has  determined  that,  even 
though  a  plant  may  be  seeking  a 
renewed  license,  some  planning  for  the 
possibility  that  a  plant  would  have  to 
decommission  (i.e.,  the  application  is 
denied)  is  still  appropriate.  Therefore, 
the  Commission  will  not  implement  a 
waiver  of  the  requirements  of  both 
§S  50.54(bb)  and  50.75  for  plants  seeking 
a  renewed  license. 

The  Commission,  however,  will  retain 
the  proposed  modification  of  §  50.82, 
which  postpones  the  submittal  of  the 
fmal  decommissioning  plan  until  the 
Commission  makes  a  final 
determination  on  the  license  renewal 
application.  The  final  rule  will  amend 
§  50.82  such  that  a  licensee  who  has 
filed  a  timely  renewal  application  and 
either  (1)  has  not  yet  received  a  find 
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determination  on  its  application  or  (2) 
has  been  operating  under  the  timely 
renewal  provisions  of  10  CFR  2.109(b) 
when  the  application  is  denied  would 
not  need  to  file  the  final 
decommissioning  plan  and  application 
for  termination  of  the  operating  license 
until  1  year  after  a  final  determination 
on  the  application  is  made. 

Commenters  on  the  proposed  rule 
highlighted  two  issues  related  to  the 
accumulation  of  funds  for  eventual 
decommissioning  of  the  facility.  One 
commenter  suggested  that  the  assurance 
of  adequate  funds  for  decommissioning 
should  be  required  regardless  of  the 
license  renewal  status  of  a  plant. 
Another  commenter  similarly 
commented  that  the  NRC  clearly  state 
that  licensees  must  collect 
decommissioning  funds  until  a  final 
NRC  determination  on  license  renewal 
is  made  and  that  the  funding 
arrangements  specified  in  the 
decommissioning  rule  apply  to  license 
renewal.  In  this  ruelmaking.  the 
Commission  concludes  that  the  fundi.ng 
arrangements  contained  in  the  final 
decommissioning  rule  should  remain  in 
effect  for  license  renewal.  As  discussed 
in  the  Statement  of  Considerations  for 
the  final  decommissioning  rule  (53  FR 
24018;  June  27. 1988).  the  combination  of 
requirements,  that  is  (1)  adequate 
financial  responsibility  early  in  life,  (2) 
periodic  adjustments,  and  (3)  evaluation 
of  specific  provisions  close  to  the  time  of 
decommissioning,  will  provide 
reasonable  assurance  that,  at  the  time  of 
permanent  end  of  operations,  sufficient 
funds  are  available  to  decommission  the 
facility  in  a  manner  that  protects  public 
health  and  safety. 

Based  on  the  foregoing,  the 
Commission  has  concluded  that  no 
waiver  of  the  requirements  of  both 
§5  50.54(bb)  and  50.75  will  be 
implemented  by  the  license  renewal 
rulemaking.  The  Commission  recognizes 
that  this  would  require  a  renewal 
applicant  to  evaluate  decommissioning 
needs  in  a  preliminary  manner  while  a 
license  renewal  application  could  also 
be  under  review.  However,  the 
Commission  believes  that  prudent 
planning  for  decommissioning  is 
appropriate  and  that  waiver  of  the 
requirements  for  preliminary 
decommissioning,  absent  a  clear 
indication  that  a  license  will  be 
renewed,  would  appear  to  predetermine 
the  outcome  of  a  renewal  application.  If 
the  current  decommissioning 
requirements  are  modified  in  the  future, 
the  Commission  will  reconsider  the  need 
to  submit  preliminary  decommissioning 
information  while  a  renewal  applicant  is 
under  review. 


The  exemption  process  provided  by 
§  54.15  is  available  to  a  renewal 
applicant  who  would  like  to  seek  relief 
from  the  need  to  submit  both  license 
renewal  and  decommissioning 
information.  However,  the  Commission 
does  not  expect  this  circumstance  to 
routinely  occur.  The  industry's  estimates 
and  stated  position  are  that  the  lead 
time  for  replacement  of  lost  electrical 
power  would  necessitate  a  final  NRC 
determination  on  license  renewal  about 
10  years  prior  to  expiration  of  the 
operating  license,  well  in  advance  of  the 
time  when  the  preliminary 
decommissioning  information  would 
need  to  be  submitted. 

Some  commenters  expressed  concern 
that  the  proposed  rule,  as  written,  would 
have  required  a  licensee  to  submit  an 
application  for  termination  of  its  current 
operating  license  within  1  year  of  a 
denial  of  a  renewal  application.  The 
proposed  rule  had  the  potential  to 
require  licensees  with  a  number  of 
operating  years  remaining  under  their  10 
CFR  part  50  license  to  request 
termination  simply  because  a  request  for 
license  renewal  was  denied.  This  was 
not  the  Commission's  intent.  Therefore, 
the  final  rule  has  been  revised  to  clarify 
this  requirement.  Under  the  rule  as 
revised,  a  licensee  need  only  submit  a 
request  to  terminate  its  operating  license 
if:  (1)  The  denial  decisions  obtained 
within  1  year  of  the  expiration  date  of 
the  license  in  effect,  or  (2)  a  licensee  has 
been  operating  under  the  timely  renewal 
provision  of  10  CFR  2.109(b)  and  the 
renewal  application  is  denied. 

X.  Antitrust  Review 

The  fmal  rule  does  not  require 
antitrust  review  for  either  a  section  103 
or  section  104.b  operating  license 
renewal  application.  Turning  first  to 
section  103  plants,  the  legislative  history 
of  section  105.C.2  reflects  Congress" 
intent  that  operating  license  renewal 
applications  should  not  normally  be 
subject  to  antitrust  review: 

The  committee  recognizes  that  applications 
may  be  amended  from  time  to  time,  that  there 
may  be  applications  to  extend  or  review  '  a 


'  The  Commission  believes  this  is  a  typographical 
error  and  that  the  Joint  Committee  meant  to  use  the 
word,  "renew."  For  one  thing,  replacing  "review" 
with  "renew"  makes  more  sense  by  eliminating  the 
opponent  redundancy  with  the  preceding  phrase. 
More  importantly,  in  the  Joint  Committee's  report  on 
S.  1414.  the  section-by-section  analysis  of  Section 
105.C  is  exactly  the  same  as  the  Joint  Committee's 
report  on  H.R.  18679.  with  one  exception — the  word 
"review"  is  replaced  with  renew  No  discussion  as 
to  the  reason  for  the  difference  in  words  appears. 
For  these  reasons,  the  Commission  t>elieves  that  the 
joint  Committee  meant  to  use  the  word  "renew" 
instead  of  "review"  in  the  section-by-section 
analysis  of  H.R.  18679. 


license,  and  also  that  the  form  of  the 
application  for  a  construction  permit  may  be 
such  that,  from  the  applicant's  standpoint,  it 
ultimately  ripens  into  an  application  for  an 
operating  license.  The  phrases,  "any  license 
application",  "an  application  for  a  license", 
and  "any  application."  as  used  in  the 
clarified  and  revised  section  lOS.c  refer  to  the 
initial  application  for  a  construction  permit, 
the  initial  application  for  an  operating 
license,  or  the  initial  application  for  a 
modification  which  would  constitute  a  new 
or  substantially  different  facility,  as  the  case 
may  be.  as  determined  by  the  Commission." 
joint  Committee  on  Atomic  Energy, 
Amending  the  Atomic  Energy  Act,  H.Rep.  No. 
1470,  9l8t  Cong.,  2d  Sess.  29  (1970):  S.Rep.  No. 
1247.  91st  Cong.,  2d  Sess.  29  (1970)  (emphasis 
added). 

Therefore,  unless  the  operating  license 
renewal  application  constitutes  an 
"initial  application."  or  an  initial 
application  for  a  "new  or  substantially 
different  facility,"  the  AEA  does  not 
require  an  antitrust  review  in  connection 
with  the  renewal  application. 

The  Joint  Committee  report  did  not 
explain  what  modifications  would 
constitute  a  "new  or  substantially 
different  facility."  However,  guidance  on 
what  constitutes  these  types  of 
modifications  may  be  derived  from 
section  185  of  the  AEA,  which  requires 
issuance  of  a  construction  permit  to 
"modify"  a  production  or  utilization 
facility.  The  Commission's  requirements 
on  license  amendments,  10  CFR  50.92, 
provide  that  changes  constituting  a 
"material  alteration"  of  a  facility  require 
issuance  of  a  new  construction  permit. 
In  the  past,  the  NRC  staff  has  required  a 
new  construction  pennit  where  the 
licensee  sought  to  replace  a  research 
reactor's  control  rods,  rod  drive 
mechanisms,  and  core  and  control  room 
instrumentation  with  components  of  a 
completely  different  design.  See 
Virginia  Electric  and  Power  Co.  (Surry 
Power  Station.  Units  1  and  2),  DD-79-19. 
10  NRC  625.  656  (1979).  In  All  Chemical 
Isotope  Enrichment,  Inc.  (AlChemlE 
Facility-1  CPDF  Facility-2,  Oliver 
Springs),  LBP-89-5,  29  NRC  99  (1989). 
the  licensee  was  required  to  obtain  a 
construction  permit  to  alter  a  U.S. 
Department  of  Energy  uranium 
enrichment  facility  into  a  stable  isotope 
enrichment  facility.  On  the  other  hand, 
construction  permits  were  not  issued 
where  a  nuclear  power  plant's  steam 
generators  were  replaced  with 
generators  of  a  different  design,  new 
full-flow  condensate  polishing 
demineralization  systems  were 
installed,  and  a  new  building  was 
constructed.  Surry,  supra.  Construction 
permits  were  also  not  required  for  spent 
fuel  pool  modifications.  See.  e.g.. 
Portland  General  Electric  Co.  (Trojan 
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Nuclear  Plant),  LBP-77-69.  6  NRC  1179 
(1979):  Pacific  Gas  and  Electric  Co. 
(Diablo  Canyon  Nuclear  Power  Plant, 
Units  1  and  2).  ALAB-880,  26  NRC  449 
(1987).  These  cases  suggest  that  material 
alteration  of  nuclear  power  plants  occur 
when  the  fundamental  natiu^  of  the 
facihty  is  altered  so  that  the  design 
bases  implementing  the  principal  design 
criteria  for  the  facility  are  changed. 

Such  fundamental  changes  in  design 
or  facility  purpose  are  not  expected  to 
occur  as  a  consequence  of  license 
renewal.  Renewal  of  a  nuclear  power 
plant  operating  license  does  not  serve  to 
transform  a  nuclear  power  plant  into 
some  other  type  of  facility.  Hence,  the 
fundamental  nature  of  a  nuclear  power 
plant  will  not  be  altered  as  a  result  of 
the  renewal  application.  Moreover,  the 
focus  of  the  final  10  CFR  part  54  rule  is 
the  management  of  age-related 
degradation  that  is  expected  to  occur 
during  the  renewal  term.  Thus,  the 
activities  that  must  be  accomplished  in 
order  to  demonstrate  adequate 
management  of  age-related  degradation 
occurring  during  the  renewal  term  are 
not  likely  to  involve  fundamental 
changes  in  the  principal  design  criteria 
for  a  nuclear  power  plant  or  the  design 
bases  implementing  these  criteria. 
Activities  expected  to  be  accomplished 
in  support  of  the  renewal  application 
may  include  the  replacement  of  steam 
generators,  primary  loop  piping,  lower 
reactor  internals,  electrical  power  and 
instrumentation  and  control  cables,  and 
the  refurbishment  of  pumps,  motor- 
operated  valves,  and  NSSS  components. 
Many  of  these  Ucense  renewal  activities 
are  indistinguishable  from  the  ongoing 
maintenance  and  overhaul  activities  at 
plants.  Other  activities,  while  never 
before  performed  on  a  large  scale  (e.g.. 
replacement  of  wiring  and  cables),  do 
not  intrinsically  involve  changes  in 
fundamental  design  criteria  and  design 
bases.  For  these  reasons,  the 
Commission  finds  that  section  103 
nuclear  power  plant  licensees  are  not 
expected  to  undertake  plant 
modifications  in  connection  with  the 
license  renewal  application  that  would 
transform  their  plants  into  "new  or 
substantially  different"  facilities. 

Since  renewal  applications  are  neither 
an  "initial  application"  for  an  operating 
license  nor  an  initial  application  for  a 
"new  or  substantially  different  facility," 
the  Commission  concludes  that  antitrust 
considerations  are  not  material  in  the 
context  of  license  renewal.  Therefore, 
the  final  rule  does  not  contain  a 
provision  requiring  antitrust  review  of  a 
section  103  license  renewal  application, 
and  the  Commission  declines  to  adopt  a 
commenter's  suggestion  that  license 


renewal  apphcants  include  information 
in  their  renewal  application  to  permit 
the  NRC  to  determine  whether  such 
modifications  have  occurred. 

Despite  the  Commission's 
determination  in  this  regard,  the 
Commission  notes  that  antitrust 
conditions  on  the  existing  operating 
license  are  not  ended  when  the  license 
is  renewed.  Existing  antitrust  conditions 
would  comprise  part  of  the  current 
licensing  basis  for  a  plant  and  therefore 
would  continue  to  remain  in  effect 
during  the  renewed  term. 

A  commenter  challenged  the 
Commission's  proposal  not  to  require 
antitrust  review  of  section  103  licenses, 
arguing  that  since  a  renewal  license 
"plainly  is  a  section  103  license,"  it  is 
subject  to  section  105  antitrust  review. 
Significantly,  the  commenter  did  not 
address  the  fact  that  Congress  did  not 
intend  antitrust  review  for  other  than 
initial  operating  licenses,  absent 
modifications  constituting  a  new  or 
substantially  different  facility.  The 
commenter  states  instead  that  the 
passage  of  time  in  conjunction  with 
changes  in  the  structure  of  the  electric 
utility  industry,  reduction  in  generated 
cost  of  nuclear  power  due  to  full  capital 
amortization,  and  changes  in  plant 
systems,  structures,  and  components 
argue  in  favor  of  a  new  antitrust  review. 
The  commenter's  analysis  may  be 
correct,  but  the  AEA  does  not  permit  the 
NRC  to  take  these  factors  into  account 
in  determining  the  need  for  antitrust 
review  in  license  renewals. 

Nuclear  power  plants  licensed  under 
section  104.b  of  the  AEA  are  not  subject 
to  antitrust  review,  since  the  antitrust 
review  provisions  of  section  105.c.(l) 
apply  only  to  plants  licensed  under 
section  103.  See  AEA,  section  105.c.(2). 
Section  105.c.(3)  of  the  AEA  as  amended 
in  1970  does  provide  one  circumstance 
where  antitrust  review  for  section  104.b 
plants  may  be  requested,  viz.,  a  person 
who  sought  to  raise  antitrust  issues  in  a 
section  104.b  construction  permit  case 
could  request  an  antitrust  review  within 
25  days  of  the  Federal  Register  notice  of 
filing  of  the  operating  license.  This  could 
be  read  as  providing  an  opportunity  to 
request  antitrust  review  within  25  days 
of  the  Federal  Register  notice  for  the 
renewal  application.  However,  as 
discussed  above,  the  legislative  history 
of  the  1970  amendments  clearly 
discloses  Congress'  intent  that  only 
initial  operating  hcenses  be  subject  to 
antitrust  review.  The  Commission 
therefore  concludes  that  section  104. 
facilities  are  not  subject  to  antitrust 
review  in  connection  with  renewal  of 
their  operating  licenses. 


The  commenter  nonetheless  argues 
that  section  104.b  plants  should  be 
subject  to  antitrust  review.  The 
commenter  first  asserts  that  the  NRC 
has  no  authority  to  relicense  plants 
under  section  104.b.  The  Commission 
disagrees  with  that  assertion.  The 
commenter  cites  no  statutory  provision 
or  explanatory  Congressional  committee 
report  for  this  position.  In  fact,  section 
102.b  of  the  AEA  requires  that  if  the 
construction  permit  for  a  plant  was 
issued  under  section  104.b,  then  "any 
license  hereafter  issued  "  shall  be  under 
section  104.b.  The  report  by  the  joint 
Committee  on  Atomic  Energy  on  the 
1970  amendment  states  that '  subsection 
104.b.  licenses  would  not  be  convertible 
to  section  103  licenses  *  *  *."  H  Kep.  No. 
1470,  91st  Cong.,  2d  Sess.  28  (1970), 
S.Rep.  No.  1347,  91st  Cong.,  2d  Sess.  28 
(1970). 

Nonetheless,  the  commenter  claims 
that  the  antitrust  review  exemption  for 
section  104.b  plants  does  not  apply  if, 
subsequent  to  initial  licensing,  the 
facility  has  been  modified  to  such  a 
degree  so  as  to  constitute  a  "new  or 
substantially  different  facility,"  citing  a 
passage  on  page  27  of  the  Joint 
Committee  report.  The  commenter  then 
argues  that  section  104.b  plants  have 
been  altered  to  such  an  extent  after  their 
initial  licensing  so  as  to  constitute  a 
"new  or  substantially  different  facility." 
The  Commission  believes  that  the 
commenter  misunderstands  the 
Committee's  intent  in  this  regard. 
Congress  never  intended  that  each 
license  amendment  or  license  renewal 
application  filed  after  the  initial  license 
issuance  be  the  occasion  for  determining 
anew  whether  all  previous  changes  now 
constitute  a  new  or  substantially 
different  facility.  Rather,  the  test  was  to 
be  whether  the  application,  considered 
by  itself,  represents  an  "initial 
application  for  a  modification  which 
would  constitute  a  new  or  substantially 
different  facility."  Joint  Committee 
Report,  at  29.  TTie  Commission  believes 
that  once  the  inquiry  is  properly  focused 
upon  the  changes  proposed  in  the 
renewal  application,  there  is  little  basis 
for  finding  that  licensees  of  section  104.b 
plants  will  undertake  modifications  in 
connection  with  license  renewal 
applications  such  that  their  plants 
would  be  transformed  into  "new  or 
substantially  different"  facilities.  As 
discussed  above  in  connection  with 
section  103  plants,  the  refurbishment  or 
replacement  activities  that  licensees  are 
expected  to  undertake  in  support  of 
license  renewal  do  not  involve 
fundamental  alteration  to  the  purpose  of 
the  plant,  nor  will  there  be  fundamental 
changes  to  the  design  criteria  and  design 
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TTie  commenter  nonetheless  argues 
that  section  104.b  plants  should  be 
subject  to  antitrust  review.  The 
commenter  first  asserts  that  the  NRC 
has  no  authority  to  relicense  plants 
under  section  104.b.  The  Commission 
disagrees  with  that  assertion.  The 
commenter  cites  no  statutory  provision 
or  explanatory  Congressional  committee 
report  for  this  position.  In  fact,  section 
102.b  of  the  AEA  requires  that  if  the 
construction  permit  for  a  plant  was 
issued  under  section  104.b,  then  "any 
license  hereafter  issued"  shall  be  under 
section  104.b.  The  report  by  the  joint 
Committee  on  Atomic  Energy  on  the 
1970  amendment  states  that '  siihsection 
104.b.  licenses  would  not  be  corvertible 
to  section  103  licenses  *  *  *."  H  Kep.  No. 
1470.  91st  Cong.,  2d  Sess.  28  (1970), 
S.Rep.  No.  1347.  91st  Cong..  2d  Sess.  28 
(1970). 

Nonetheless,  the  commenter  claims 
that  the  antitrust  review  exemption  for 
section  104.b  plants  does  not  apply  if, 
subsequent  to  initial  licensing,  the 
facility  has  been  modified  to  such  a 
degree  so  as  to  constitute  a  "new  or 
substantially  different  facility."  citing  a 
passage  on  page  27  of  the  Joint 
Committee  report.  The  commenter  then 
argues  that  section  104.b  plants  have 
been  altered  to  such  an  extent  after  their 
initial  licensing  so  as  to  constitute  a 
"new  or  substcuitially  different  facility." 
The  Commission  believes  that  the 
commenter  misunderstands  the 
Committee's  intent  in  this  regard. 
Congress  never  intended  that  each 
license  amendment  or  license  renewal 
application  filed  after  the  initial  license 
issuance  be  the  occasion  for  determining 
anew  whether  all  previous  changes  now 
constitute  a  new  or  substantially 
different  facility.  Rather,  the  test  was  to 
be  whether  the  application,  considered 
by  itself,  represents  an  "initial 
application  for  a  modification  which 
would  constitute  a  new  or  substantially 
different  facility."  Joint  Committee 
Report,  at  29.  The  Commission  believes 
that  once  the  inquiry  is  properly  focused 
upon  the  changes  proposed  in  the 
renewal  application,  there  is  little  basis 
for  finding  that  licensees  of  section  104.b 
plants  will  undertake  modifications  in 
connection  with  license  renewal 
applications  such  that  their  plants 
would  be  transformed  into  "new  or 
substantially  different"  facilities.  As 
discussed  above  in  connection  with 
section  103  plants,  the  refurbishment  or 
replacement  activities  that  licensees  are 
expected  to  undertake  in  support  of 
license  renewal  do  not  involve 
fundamental  alteration  to  the  purpose  of 
the  plant,  nor  will  there  be  fundamental 
changes  to  the  design  criteria  and  design 


bases.  Section  104.b  plants  are 
indistinguishable  from  section  103  plants 
in  this  regard.  The  Commission 
concludes  that  section  104.b  plant 
licensees  are  not  expected  to  undertake 
plant  modifications  in  connection  with 
the  license  renewal  application  that 
would  transform  their  plants  into  "new 
or  substantially  different '  facilities,  and 
therefore  no  antitrust  review  need  be 
conducted  for  section  104.b  plants  as  a 
Consequence  of  license  renewal. 

The  commenter's  suggestion  in  its 
Supplementary  comments  that  antitrust 
review  is  particularly  compelling  in  the 
Case  of  section  lt)4.b  plants  actually 
Subjected  to  antitrust  review  under 
section  105.c.(3)  is  unpersuasive.  Again, 
the  Joint  Committee  report  makes  clear 
that  there  was  only  to  be  one  antitrust 
teview.  absent  modification  of  a  nxrclear 
power  plant  such  that  it  could  be 
regarded  as  "new  or  substantially 
different." 

The  commenter's  final  point  is  that  the 
Commission  as  a  matter  of  policy  should 
undertake  an  antitrust  review  in 
connection  with  a  renewal  application. 
Congress  has  determined  the  extent  of 
the  NRC's  antitrust  responsibilities  vis- 
a-vis  licensing  activities,  and  the 
Commission  has  long  indicated  its 
unwillingness  to  expand  the  scope  of  its 
inquiry  beyond  that  contemplated  by 
statute.  See  Houston  Lighting  and  Power 
Co.,  CLI-77-13.  5  NCR  1303  (1977). 
Moreover,  persons  are  not  precluded 
from  obtaining  rebef  with  respect  to 
anticompetitive  activies  described  in  the 
comments.  Those  who  feel  they  are 
aggrieved  by  anticompetitive  conduct 
may  request  action  from  the  U.S. 
Department  of  Justice  and  the  Federal 
Trade  Commission.  These  Federal 
agencies  have  primary  jurisdiction  in 
investigating  anticompetitive  behavior, 
possess  far  greater  resources  and 
expertise  to  investigate  such  activities, 
and  have  broader  authority  to  seek  or 
order  relief.  Finally,  aggrieved  parties 
can  pursue  a  private  antitrust  action  in 
Federal  or  State  courts. 

y.  Compliance  with  10  CFR  Part  140 

Section  170  of  the  AEA  (commonly 
referred  to  as  the  Price- Anderson  Act) 
establishes  financial  protection  and 
indemnity  requirements  for  certain  NRC 
licensees.  The  regulations  in  10  CFR  part 
140  codify  the  requirements  of  the  Price- 
Anderson  Act.  These  requirements 
currently  apply  to  "persons  who  is  (sic) 
an  applicant  for  or  holder  of  a  license 
issued  pursuant  to  10  CFR  part  50  of  this 
chapter  to  operate  a  nuclear  reactor." 
See  M)  CFR  140.2(a)(1).  Thus,  under 
S  140.2(a)(1),  licensees  holding  renewed 
nuclear  power  plant  operating  licenses 
are  subject  to  the  requirements  of  10 


CFR  part  140.  Although  renewed 
operating  licenses  will  now  be  issued 
pursuant  to  10  CFR  part  54,  the 
Commission  intends  nuclear  power 
plant  licensees  holding  renewed  licenses 
to  continue  to  be  subject  to  19  CFR  part 
140.  Therefore,  the  Commission  is 
modifying  10  CFR  14G.2(a)(l)  and  10  CFR 
140.10  to  make  clear  that  the  applicable 
requirements  of  10  CFR  part  140  also 
apply  to  licensees  under  10  CFR  part  54. 

In  accordance  with  10  CFR  50.57(a)(5), 
each  licensee  was  found  to  be  in 
compliance  with  the  requirements  of  10 
CFR  part  140  when  the  original 
operating  license  was  issued.  The 
Commission  does  not  believe  that  a  new 
finding  of  compliance  with  10  CFR  part 
140  is  necessary  when  it  issues  a 
renewed  operating  license  under  10  CFR 
part  54.  All  licensees  are  required  to 
comply  with  10  CFR  part  140  throughout 
the  term  of  their  license.  Thereafter,  in 
connection  with  any  further  licensing 
action  (e.g.,  license  amendments),  the 
NRC  reviews  the  indemnity  provisions 
end  makes  any  necessary  adjustments. 
In  addition,  the  nuclear  power  plant 
insurance  pools  that  form  the  basis  for 
the  financial  protection  requirements  of 
10  CFR  part  140  inform  the  NRC  each 
year  regarding  any  changes  in  insurance 
or  potential  cancellations.  For  these 
reasons,  the  Commission  concludes  that 
a  new  finding  of  compliance  with  10 
CFR  part  140  need  not  be  made  in 
cormecUon  with  any  renewal  of  a 
nuclear  power  plant  operating  license 
under  10  CFR  part  54. 

A  law  firm  commenting  on  behalf  of  a 
number  of  individual  utilities  points  oat 
that  the  attachment  to  the  standard 
indemnity  agreement  entered  into 
between  licensees  and  the  NRC,  at  10 
CFR  140.92,  appendix  B,  would  have  to 
be  changed  to  include  the  license 
number  for  the  renewed  license.  The 
law  firm  suggests  that  the  license 
renewal  application  include  a  request  to 
make  conforming  changes  in  the 
attachment  to  the  standard  indemnity 
agreement.  The  Commission  agrees  and 
includes  a  new  provision  in  §  54.19  that 
requires  a  licensee  to  identify 
conforming  changes  in  the  attachment  to 
the  standard  indemnity  agreement. 

The  commenter  also  questions 
whether  Price-Anderson  coverage  would 
apply  if  the  renewed  license  were  issued 
in  the  form  of  a  supersession  license. 
According  to  the  commenter,  an 
argument  could  be  raised  that  a 
supersession  license  is  a  "wholly 
different"  license  not  covered  by  Price- 
Anderson.  The  Commission  does  not 
accept  this  analysis.  The  final  sentence 
of  section  170.c  states: 


With  respect  to  any  production  or 
utilization  facility  for  which  a  constnictton 
permit  i«  issued  between  August  30. 1954.  and 
August  1.  2002.  the  requirements  of  this 
subsection  shall  apply  to  any  license  issued 
for  such  facility  sofosequeirt  to  August  1.  2002. 

It  is  unclear  how  the  term  "any  license" 
could  somehow  be  interpreted  not  to 
include  a  supersession  hcense  issued  to 
effectuate  operating  license  renewal. 
The  commenter  does  not  explain  what 
policy,  legal,  or  technical  considerations 
would  serve  to  distinguish  supersession 
licenses  so  as  to  defeat  Congress'  clear 
intent  that  facilities  with  construction 
permits  issued  before  August  1.  2002, 
enjoy  continued  Price-Anderson 
coverage  during  the  term  of  "any 
license"  issued  after  that  date. 
Moreover,  the  commenter's  suggested 
solution,  to  amend  the  existing  license's 
term  beyond  40  years,  is  not  legally 
available  to  the  NRC.  (See  discussion  in 
section  IV .g.)  The  Commission 
concludes  that  Price-Anderson  coverage 
continues  to  apply  to  renewed  licenses 
for  facilities  having  construction  permits 
issued  prior  to  August  1,  2002. 

The  commenter  also  addressed  the 
question  of  whether  Price-Anderson 
indemnification  applies  during  the 
interim  period  of  operation  where  a 
timely  and  sufficient  renewal 
application  was  filed,  the  operating 
license  has  expired,  and  the  NRC  has 
yet  to  act  on  the  application.  The 
Commission  concludes  that  Price- 
Anderson  indemnification  continues  to 
apply  during  the  interim  period  of 
operation.  Section  170.c  states  that  an 
indemnification  contract  "shall  cover 
public  liability  arising  out  of  or  in 
connection  with  the  licensed  activity." 
As  discussed  in  Section  IV.b,  a  license  is 
not  deemed  to  be  expired  if  a  timely  and 
sufficient  renewal  application  has  been 
filed  with  the  NRC.  Since  the  operating 
license  is  deemed  to  still  be  in  effect  and 
not  expired,  activities  conducted  in 
accordance  with  the  operating  license 
during  the  interim  period  of  operation 
are  "licensed  activities  "  that  are 
covered  by  the  indemnification  contract. 

V.  Availability  of  Documents 

The  principal  supporting  documents  of 
this  supplementary  information  are: 

(1)  NUREG-1412.  "Foundation  for  the 
Adequacy  of  the  Licensing  Bases,"  U.S. 
Nuclear  Regulatory  Commission  (USNRC). 
December  1991. 

(2)  NUREG-1398.  "Environmental 
Assessment  for  Final  Rule  on  Nuclear  Power 
Plant  License  Renewal."  USNRC.  December 
1991. 

(3)  NLRE01382.  "Regulatory  Analysis  for 
Final  Rule  on  Nuclear  Power  Plant  License 
Renewal'  USNRC. December  1991. 
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(4)  NUREG-142a  "Analysis  of  Public 
Comments  on  the  Proposed  Rule  on  Nuclear 
Power  Plant  License  Renewal."  USNRC 
December  1991. 

(5)  NUREG/CR-S382,  "Screening  of 
Generic  Safety  Issues  for  License  Renewal 
Considerations."  The  MITRE  Corporation, 
December  1991. 

(6)  NUREC-1411.  "Response  to  Public 
Comments  Resulting  from  the  Public 
Workshop  on  Nuclear  Power  Plant  License 
Renewal."  USNRC  July  1990. 

Copies  of  all  documents  cited  in  the 
supplementary  information  section  of 
this  final  rule  are  available  for 
inspection,  and/or  for  copying  for  a  fee, 
in  the  NRC  Public  Document  Room,  2120 
L  Street.  NW.  (Lower  Level). 
Washington.  DC. 

In  addition,  copies  of  NUREGs  cited  in 
this  document  may  be  purchased  from 
the  Superintendent  of  Etocuments,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  for  purchase 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

VI.  Fuiding  of  No  Significant 
Environmental  Impact 

An  environmental  assessment  (EA)  of 
this  rule  has  been  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  and  NRC's  regulations  in  10  CFR 
part  51.  Under  NEPA  and  10  CFR  part 
51.  the  NRC  must  consider,  as  an 
integral  part  of  its  decisionmaking 
process  on  the  proposed  action,  the 
expected  environmental  impacts  of 
promulgating  the  rule  and  reasonable 
alternatives  to  the  action.  The 
Commission  has  determined  that  this 
rule  is  not  a  major  Federal  action 
signficantly  affecting  the  quality  of 
human  environment.  The  Conunission 
has  therefore  determined  not  to  prepare 
an  environmental  impact  statement  for 
this  action.  The  environmental 
assessment  on  which  the  determination 
is  based  has  been  issued  as  NUREG- 
1398. 

License  renewal  is  and  has  been 
permitted  under  the  AEA  and  previously 
was  implemented  in  the  Commission's 
regulations  at  10  CFR  50.51.  This  new 
rule  (10  CFR  part  54)  differs  from  the 
previous  rule  in  that  it  establishes  the 
specific  procedural  and  safety  criteria 
and  standards  for  renewal,  whereas  the 
previous  rule  was  silent  about  such 
criteria  and  standards.  In  either  case, 
the  Commission's  enviroianental 
protection  regulations,  10  CFR  part  51. 
would  be  applied  equally  in  renewing 
individual  operating  licenses  under 
either  the  old  or  the  new  rule.  The  10 
CFR  part  54  rule  does  not  change  the 
requirements  of  10  CFR  part  51. 


In  preparing  the  EA.  the  NRC 
assessed  the  possible  differences  in 
environmental  impacts  that  might  arise 
due  to  relicensing  under  the  provisions 
of  10  CFR  part  54  rather  than  10  CFR 
50.51.  License  renewal  under  either  rule 
would  involve  essentially  the  same 
types  of  analyses  and  actions, 
specifically  inspection,  surveillance, 
testing,  and  monitoring  (ISTM)  and 
repair,  replacement,  or  refurbishment  of 
selected  nuclear  plant  components  and 
structures  that  are  subject  to  aging.  The 
scope  of  these  activities  would  be 
specific  to  each  plant  and  be  based  on 
an  assessment  of  plant  safety  and 
operation.  Depending  on  the  specific 
changes  required  in  each  case,  the 
plants  would  make  these  changes  at 
least  partly  during  normal  refueling 
shutdowns,  but  some  plants  may  require 
additional  shutdown  prior  to  expiration 
of  the  initial  license  to  accomplish  the 
changes.  A  work  force  of  from  300  to  950 
could  be  on  site  during  this  period, 
regardless  of  whether  renewal  is  under 
previous  requirements  or  the  final 
license  renewal  rule. 

The  environmental  impacts  associated 
with  ISTM  and  with  repair,  replacement, 
or  refurbishment  would  be  of  the  same 
magnitude  as  those  experienced  during 
other  maintenance  or  replacement 
activities  conducted  during  the  previous 
operation  of  the  plant.  Occupational 
exposures  resulting  from  these  activities 
are  expected  to  range  from  270  to  1930 
person-rems  based  on  exposure  data 
from  previous  major  maintenance 
activities.  These  impacts  would  not  vary 
significantly  whether  renewal  is 
accomplished  under  previous 
requirements  or  the  final  rule. 

The  modifications,  repairs,  and 
replacements  undertaken  in  each  plant 
would  not  entail  changes  to  the  overall 
design  of  the  plant.  Thus  basic  plant 
operating  parameters,  such  as  thermal 
performance,  power  output,  and  fuel 
utilization,  would  not,  in  general,  be 
expected  to  change  during  any  renewal 
term  under  either  the  previous  rule  or 
the  final  rule.  Further,  occupational 
exposure  and  both  radiological  and 
nonradiological  releases  from  the  plant 
would  be  essentially  the  same  whether 
renewal  is  achieved  under  previous 
requirements  or  the  final  rule  and  are 
not  expected  to  differ  in  magnitude  from 
those  experienced  during  operation  prior 
to  license  renewal.  The  current  average 
occupational  radiation  dose  per  plant  of 
425  person-rems  per  year  (based  on  1987 
data]  is  expected  to  continue  at  about 
that  level  or  lower  through  a  20-year 
license  renewal  term. 

Under  the  final  license  renewal  rule, 
each  licensee  is  required  at  the  time  of 
application  to  identify  important-to- 


license-renewal  systems,  structures,  and 
components  of  the  plant  that  are  subject 
to  aging  and,  during  the  renewal  term,  to 
assess  and  manage  the  aging 
degradation  of  those  components. 
Though  similar  objectives  would  be 
required  under  the  previous  rule,  the 
procedures  and  standards  that  would  be 
involved  are  not  specified  by  the 
previous  rule. 

Annual  radioactive  waste  production 
is  not  expected  to  change  significantly 
from  rates  during  the  original  license 
term  under  either  rule.  A  20-year 
addition  to  a  40-year  term  of  operation 
for  a  plant  would,  under  either  existing 
requirements  or  the  final  license 
renewal  rule,  result  in  about  a  50 
percent  increase  in  the  requirement  for 
high-level  waste  repository  storage, 
some  increase  in  the  spent  fuel  storage 
capability  at  each  individual  plant,  and 
about  a  50  percent  increase  in  Tow-level 
waste  storage  capacity. 

In  sum,  the  environmental  impact 
resulting  from  relicensing  under  10  CFR 
part  54  would  be  similar  to  that  for 
relicensing  under  the  previous  rule  (10 
CFR  50.51). 

VII.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0155.  The 
amended  information  collection 
requirements  contained  in  the  final  rule 
will  not  become  effective  until  after  they 
are  approved  by  the  Office  of 
Management  and  Budget.  Notice  of 
OMB  approval  will  be  published  in  the 
Federal  Register. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  135,000  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  {MNBB-7714),  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019.  (3150- 
0136.  0011,  0155,  and  0039).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 
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license-renewal  systems,  structures,  and 
components  of  the  plant  that  are  subject 
to  aging  and,  during  the  renewal  term,  to 
assess  and  manage  the  aging 
degradation  of  those  components. 
Though  similar  objectives  would  be 
required  under  the  previous  rule,  the 
procedures  and  standards  that  would  be 
involved  are  not  specified  by  the 
previous  rule. 

Annual  radioactive  waste  production 
is  not  expected  to  change  significantly 
from  rales  during  the  original  license 
term  under  either  rule.  A  20-year 
addition  to  a  40-year  term  of  operation 
for  a  plant  would,  under  either  existing 
requirements  or  the  final  license 
renewal  rule,  result  in  about  a  50 
percent  increase  in  the  requirement  for 
high-level  waste  repository  storage, 
some  increase  in  the  spent  fuel  storage 
capability  at  each  individual  plant,  and 
about  a  50  percent  increase  in  Tow-level 
waste  storage  capacity. 

In  sum,  the  environmental  impact 
resulting  from  relicensing  under  10  CFR 
part  54  would  be  similar  to  that  for 
relicensing  under  the  previous  rule  (10 
CFR  50.51). 

VII.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.].  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0155.  The 
amended  information  collection 
requirements  contained  in  the  fmal  rule 
will  not  become  effective  until  after  they 
are  approved  by  the  Office  of 
Management  and  Budget.  Notice  of 
OMB  approval  will  be  published  in  the 
Federal  Register. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  135,000  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  {MNBB-7ri4),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0136,  0011,  0155,  and  0039),  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 
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VlII.  Regulatory  Analysis 

The  NRC  prepared  a  regulatory 
analysis  of  the  benefits  and  costs  of  the 
final  rule  and  of  a  set  of  significant 
alternatives.  The  analysis  is  reported  in 
NUREG-1362.  Some  highlights  of  the 
analysts  are  presented  below. 
I   The  specific  objectives  of  the  bcenae 
Renewal  rule  are  to  establish  the 
Standards  that  must  be  met  by  license 
renewal  applicants,  to  define  the  scope 
pf  information  required  for  reviewing 
Pie  applications,  and  to  specify  the 
Jjrocedures  for  submitting  the 
applications.  In  order  to  determine  the 
Specific  content  of  the  rule  consistent 
With  these  objectives,  the  NRC  staff  has 
pefined  and  evaluated  a  set  of  specific 
alternatives  that  cover  the  range  of 
alternatives  that  would  meet  these 
Objectives,  as  summarized  below.  The 
bltemative  sets  of  safety  criteria  and 
standards,  reflecting  differing 
approaches  and  stringencies,  that  were 
evaluated  and  compared  in  the 
regulatory  analysis  are  as  follows: 

Alternative  A 

Current  licensing  basis  (original 
licensing  basis,  as  amended  to  the  time 
of  the  renewed  hcense)  with  no 
additional  requirements. 

This  alternative  is  based  on  the 
proposition  that  risk-signifiant  changes 
in  the  plant's  materials  and  equipment 
generally  occur  as  a  gradual,  progressive 
process.  Knowledge  of  plant  condition, 
maintenance  actions  to  keep  up  an 
adequately  safe  condition,  and  aging 
management  are  all  required  during  the 
original  licensing  term  as  well  as  after 
renewal  The  current  licensing  basis, 
together  with  such  future  changes  in 
requirements  as  may  become  applicable 
to  particular  plants,  could  thus  be 
viewed  as  adequately  accommodating 
the  evolving  technical  issues  of  plant 
aging  past  the  renewal  date. 

This  alternative  would  require  the 
lowest  renewal  expenditures  but  would 
be  least  intensive  in  addressing  the 
advancing  age-degradation  issues. 

Alternative  B 

Extension  of  Alternative  A  to  require 
assessment  and  management  of  aging 
unique  to  hcense  renewal. 

This  alternative  would  place  the 
following  requirements  on  the  licensee: 
systematic  identification  of  systems, 
structures,  and  components  important  to 
license  renewal:  selection  of  structures 
and  components  requiring  effective 
programs  to  manage  age-related 
degradation  unique  to  license  renewal; 
and  descriptions  of  effective  programs 
to  adequately  manage  a^e-related 


degradation  unique  to  license  renewal 
and  the  bases  for  the  programs. 

Alternative  B,  which  is  the  selected 
approach,  has  undergone  limited 
changes  as  it  evolved  from  the  proposed 
rule  to  the  fmal  rule,  as  discussed 
elsewhere  in  this  document.  These 
changes  have  been  evaluated  for  their 
effect  on  risk  reducbon  and  cost 
estimates  in  the  regulatory  analysis, 
particularly  with  regard  to  differences  in 
documentation  of  the  current  licensing 
basis  and  the  scope  of  SSCs  requiring 
programs  to  manage  age-related 
degradation  unique  to  license  renewal, 
but  including  other  refinements  as  well. 
Risk-reduction  estimates  were  not 
appreciably  affected.  The  estimate  of 
total  costs  increased  shghtly,  but  not 
enough  to  change  the  conclusion 
regarding  the  cost-effectiveness  of 
Alternative  B  relative  to  the  other 
alternatives. 

Alternative  B  would  provide  a  formal 
and  consistent  structure  to  the  licensee's 
efforts  to  assess  and  manage  aging 
unique  to  Hcense  renewal  during  the 
renewal  term.  The  results  of  licensee 
assessments  also  would  provide 
information  for  an  NRC  finding  of 
whether  or  not  the  renewal  term 
requested  by  the  licensee  is  justified. 

As  compared  with  Alternative  A, 
Alternative  B  offers  the  benefit  of  a 
more  intensive  and  systematic  program 
to  manage  the  effects  of  agmg  risks. 
However,  it  foregoes  Alternatives  C  and 
D's  new-plant  safety  enhancements. 
Alternative  B  would  involve  greater 
renewal  expenditxires  than  Alternative 
A,  but  less  than  Alternatives  C  and  D. 

Alternative  C 

Extension  of  Alternative  B  to  require 
assessment  of  design  differences  against 
selected  new-plant  standards. 

The  selection  of  applicable  new-plant 
standards  would  be  based  on  potential 
risk  importance  and  the  practicalitj'  of 
overcoming  obstacles  to  the 
modifications  involved.  Applicants 
would  be  required  to  demonstrate, 
through  PRA-aided  analyses,  that  their 
specific  plants'  differences  from  the 
selected  new-plant  standards  are  not 
risk-significant  or  that  the  plant  and 
procedural  changes  are  adequate.  The 
objective  of  Alternative  C  would  be  to 
upgrade  the  safety  of  renewed-license 
plants  above  the  degree  of  safety  that 
had  been  deemed  acceptable  for  the 
original  license  term  by  seeking  to  attain 
the  improvements  envisaged  for  new 
plants  in  the  more  promising  and  less 
difficult  areas. 

Alternative  C  seeks  safety 
enhancements  over  Alternative  B,  but  its 
renewal  expeiiditures  would  be  higher. 


Alternative  D 

Extension  of  Alternative  B  to  require 
compliance  with  all  new-plant 
standards. 

Some  limited  compromises  would 
necessarily  be  involved,  both  in  new- 
plant  requirements  that  it  may  not  be 
possible  or  practical  to  comply  with  and 
in  the  fact  that  much  retained  equipment 
would  not  be  free  of  all  aging  effects. 
Without  some  tolerance  for  near- 
equivalents  or  specific  exemptions,  this 
alternative  may  assimilate  to  the  no- 
renewal  option. 

The  objective  of  this  alternative 
woold  be  to  seek  the  cknest  possible 
safety  equivalence  of  renewal-license 
plants  with  new  plants,  in  recognition  of 
the  historic  gradual  tightening  of  safety 
requirements  over  the  years  and 
increasing  evolution  of  more 
conservative,  more  risk-averse  public 
attitudes  towards  safety  objectives  of 
technological  enterprises,  notably 
nuclear  power  plants. 

AltematiTe  0  would  be  the  most 
ambitious  in  its  safety  objectives  and 
highest  in  renewal  expenditures. 

Conclusion 

Alternative  B  was  chosen  as  the 
preferred  alternative.  Its  systematic 
aging  management  requirement,  absent 
from  Alternative  A,  is  warranted  by  the 
importance  of  equipment  aging  as  the 
key  safety  issue  in  nuclear  plant  life 
extension  and  license  renewal  and  it 
well  justified  on  a  cost-benefit  basis. 
The  enhancement  over  Alternative  B 
offered  by  the  selective  or  full 
introduction  of  new-plant  standards,  as 
would  be  the  case  with  Alternatives  C 
and  O,  are  neither  necessary  for 
adequate  safety  nor  worthwhile  on  a 
cost-benefit  basis. 

Some  commenters  argued  that,  since 
older  plants  do  not  meet  the  current 
licensing  standards,  these  plants  should 
not  be  relicensed  or  that  they  should  be 
required  to  meet  some  or  all  of  the 
current  licensing  standards  before 
relicensing.  The  Commission  disagrees 
and  the  bases  for  the  selection  of 
Alternative  B  have  been  discussed 
above.  In  addition,  the  Commission's 
continuing  regulatory  oversight  ensures 
that  a  plant's  CLB  will  evolve  as  a  result 
of  ongoing  regulatory  initiatives  and 
required  backfits  during  the  term  of 
operation  to  incorporate  new  safety 
requirements,  thereby  continuing  to 
ensure  that  an  acceptable  level  of  safety 
would  exist  at  any  time  during  operation 
under  a  renewed  license.  The  CLB  is 
also  modified  as  necessary  to  ensure 
that  operation  will  not  be  inimical  to  the 
common  defense  and  security.  The 
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required  operation  of  the  plant  within 
the  CLB  and  the  Commission's 
continued  regulatory  oversight,  together 
with  the  management  of  age-related 
degradation  unique  to  license  renewal, 
provide  reasonable  assurance  that 
operation  of  a  nuclear  power  plant 
during  the  period  of  extended  operation 
will  not  be  inimical  to  the  public  health 
and  safety  or  common  defense  and 
security. 

There  were  other  comments  about  the 
analysis  of  consequences  for  Alternative 
B.  Comments  from  the  industry  stated 
that  the  large  risk  reductions  associated 
with  the  aging  management  activities 
are  unrealistic.  It  was  argued  that  even 
without  the  formal  assessment  and 
management  of  Alternative  B,  NRC  and 
the  licensees  would  recognize  any 
significant  increase  in  risk  due  to  aging 
and  take  corrective  actions.  The 
Commission  does  not  agree  that  it  is 
adequate  to  wait  to  address  aging 
concerns  when  they  become  apparent  in 
plant  operations.  Analysis  of  risk  due  to 
aging  indicates  that  core  damage 
frequency  can  increase  to  relatively  high 
levels  before  failures  occur,  so 
corrective  action  after  a  failure  does  not 
adequately  control  risk. 

IX.  Regulatory  Flexibility  Act 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b]), 
the  Commission  certi^es  that  this  rule 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  sets  forth  application 
procedures  and  technical  requirements 
for  renewed  operating  licenses  for 
nuclear  power  plants.  Nuclear  power 
plant  licensees  do  not  fall  within  the 
definition  of  small  businesses  as  defined 
in  section  3  of  the  Small  Business  Act,  15 
U.S.C.  632,  the  Small  Business  Size 
Standards  of  the  Small  Business 
Administrator  (13  CFR  part  121),  or  the 
Commission's  Size  Standards  (50  FR 
50241.  December  9. 1985). 

X.  Non  .Applicability  of  Backfit  Rule 

This  rule  addresses  the  procedural 
and  technical  requirements  for  obtaining 
a  renewed  operating  license  for  nuclear 
power  plants.  The  Commission  has  not 
previously  addressed  the  policy, 
technical,  and  procedural  issues 
relevant  to  renewal  of  nuclear  power 
plant  operating  licenses  either  in 
rulemaking  or  in  guidance  documents. 
Accordingly,  this  rule  does  not 
constitute  a  "backfit"  as  defined  in  10 
CFR  50.109(a)(1)  and  a  backfit  analysis 
need  not  be  prepared.  Moreover,  policy 
considerations  wsigh  against 
consideration  of  10  CFR  part  54  as  a 
"backfit."  The  primary  impetus  for  the 


backfit  rule  was  "regulatory  stability," 
viz.,  that  once  the  Commission  decides 
to  issue  a  license,  the  terms  and 
conditions  for  operating  under  that 
license  would  not  be  arbitrarily  changed 
post  hoc.  Regulatory  stability  is  not  a 
relevant  issue  with  respect  to  10  CFR 
pari  54.  This  rule  has  only  a  prospective 
effect  upon  nuclear  power  plant 
licensees.  There  are  no  licensees 
currently  holding  renewed  nuclear 
powerplant  operating  licenses  who 
could  be  affected  by  this  rule; 
consequently,  there  are  no  valid 
expectations  that  may  be  changed 
regarding  the  terms  and  conditions  for 
obtaining  a  renewed  operating  license. 
As  the  Commission  expressed  in  the 
Preamble  for  10  CFR  part  52.  which 
prospectively  changed  the  requirements 
for  receiving  design  certifications,  the 
backfit  rule: 

Was  not  intended  to  apply  to  every 
regulatory  action  which  changes  settled 
expectations.  Clearly,  the  backHt  rule  would 
not  apply  to  a  rule  which  imposed  more 
stringent  requirements  on  all  future 
applicants  for  construction  permits,  even 
though  such  a  rule  might  arguably  have  an 
adverse  impact  on  a  person  was  considering 
applying  for  a  permit  but  had  not  done  so  yet. 
In  this  latter  case,  the  backfit  rule  protects 
the  construction  permit  holder,  but  not  the 
prospective  applicant,  or  even  the  present 
applicant.  See  54  FR  1538&-86:  April  18, 1989. 

At  the  November  1989  license  renewal 
workshop  and  in  written  comments,  the 
industry  asserted  that  a  backfit  analysis 
for  part  54  rulemaking  is  desirable  to 
ensure  that  the  NRC  engages  in 
"disciplined  decisionmaking"  when 
determining  what  additional  actions 
should  be  required  by  the  rule  to 
address  age-related  degradation.  The 
Commission  believes  that  the  industry 
concerns  in  this  regard  have  been 
addressed  by  preparation  of  a 
regulatory  analysis,  internal  agency 
reviews  of  the  rule  by  the  Committee  to 
Review  Generic  Requirements  (CRGR), 
review  of  the  rule  and  associated 
guidance  documents  by  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  preparation  of  analyses 
required  by  the  Paperwork  Reduction 
Act,  and  the  numerous  opportunities  for 
public  comment  provided  by  the  NRC 
(e.g.,  public  workshops,  advance  notices 
of  proposed  rulemaking). 

In  sum,  for  the  reasons  set  forth 
above,  the  Commission  has  determined 
that  a  backfit  analysis  pursuant  to  10 
CFR  50.109  need  not  be  prepared  for  the 
part  54  rule. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust.  Byproduct 


material.  Classified  information. 
Environmental  protection. 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  50 

Administrative  practice  and 
procedure.  Antitrust,  Backfitting. 
Classified  information.  Criminal  penalty. 
Fire  protection.  Incorporation  by 
reference.  Nuclear  power  plants  and 
reactors,  Radiation  protection.  Reactor 
siting  criteria.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  54 

Administrative  practice  and 
procedure.  Age-related  degradation, 
Backfitting,  Classified  information. 
Criminal  penalty.  Environmental 
protection.  Incorporation  by  reference. 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  140 

Insurance,  Nuclear  power  plants  and 
reactors,  Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
Commission  is  adding  a  new  part  54  to 
10  CFR  chapter  I  and  is  adopting  the 
following  amendments  to  10  CFR  parts 
2,  50,  and  140. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161. 181.  68  Slat.  948.  953. 
as  amended  (42  U.S.C.  2201.  2231;  sec.  191,  as 
amended,  Pub.  L.  87-615.  76  Stat.  409  (42 
U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.1(n  also  issued  under  sees.  53, 62, 
63.  81, 103, 104, 105.  68  Stat.  930,  932.  933, 935, 
936,  937,  938,  as  amended  (42  U.S.C.  2073, 
2092,  2093.  2111,  2133,  2134.  2135);  sec.  1141f), 
Pub.  L.  97-425,  96  Stat.  2213.  as  amended  (42 
U.S.C.  10134(f)):  sec.  102.  Pub.  L  91-190,  83 
Slat.  853,  as  amended  (42  U.S.C.  4332:  sec. 
301,  88  Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102,  2.103.  2.104,  2.105.  2.721  also  issued 
under  sees.  102, 103. 104. 105. 183, 189.  68  Stat. 
936,  937,  938.  954,  955.  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2233,  2239).  Section 
2.105  also  issued  under  Pub.  L.  97-415, 96 
Stat.  2073  (42  U.S.C.  2239).  Section  2.200-2.206 
also  issued  under  sees.  186.  234, 68  Stat.  955. 
83  Stat.  444,  as  amended  (42  U.S.C.  2236, 
2282);  sec.  206  88  Stat.  1246  (42  U.S.C.  5846). 
Section  2.600-2.606  also  issued  under  sec.  102. 
Pub.  L  91-190,  83  Stat.  853.  as  amended  (42 
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material.  Classified  information. 
Environmental  protection. 
Intergovernmental  relations,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalties.  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  50 

Administrative  practice  and 
procedure.  Antitrust.  Backfitting. 
Classified  information,  Criminal  penalty, 
Fire  protection.  Incorporation  by 
reference.  Nuclear  power  plants  and 
reactors.  Radiation  protection.  Reactor 
siting  criteria.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  54 

Administrative  practice  and 
procedure.  Age-related  degradation. 
Backfitting,  Classified  information. 
Criminal  penalty.  Environmental 
protection.  Incorporation  by  reference, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  140 

Insurance,  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  and  5  U.S.C.  552  and  553.  the 
Commission  is  adding  a  new  part  54  to 
10  CFR  chapter  I  and  is  adopting  the 
following  amendments  to  10  CFR  parts 
2.  50,  and  140. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161. 181.  68  Slat.  948.  953. 
as  amended  (42  U.S.C.  2201.  2231:  sec.  191,  as 
amended,  Pub.  L.  87-615.  76  Stat.  409  (42 
U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 62, 
63.  81, 103, 104, 105.  68  Stat.  930,  932.  933. 935. 
936,  937,  938,  as  amended  (42  U.S.C.  2073, 
2092,  2093.  2111,  2133,  2134.  2135):  sec.  114(f). 
Pub.  L.  97-425,  96  Stat.  2213,  as  amended  (42 
U.S.C.  10134(f)):  sec.  102.  Pub.  L.  91-190,  83 
Stat.  853,  as  amended  (42  U.S.C.  4332:  see. 
301,  88  Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102,  2.103.  2.104,  2.105.  2.721  also  issued 
under  sees.  102, 103. 104. 105. 183, 189.  68  Stat 
936,  937,  938,  954,  955.  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2233,  2239).  Section 
2.105  also  issued  under  Pub.  L.  97-415, 96 
Stat.  2073  (42  U.S.C.  2239).  Section  2.200-2.206 
also  issued  under  sees.  186.  234, 68  Stat.  955, 
83  Stat.  444,  as  amended  (42  U.S.C.  2236, 
2282);  sec.  206  88  Stat.  1246  (42  U.S.C.  5846). 
Section  2.600-2.606  also  issued  under  sec.  102, 
Pub.  L  91-190,  83  Stat.  853.  as  amended  (42 
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J.S.C.  4332).  Section  2.700a,  2.719  also  issued 
mder  5  U.S.C.  554.  Sections  2.754,  2.760, 
J.770,  2.780  also  issued  under  5  U.S.C.  557. 
Section  2.764  and  Table  lA  of  Appendix  C 
also  issued  under  sees.  135, 141,  Pub.  L.  97- 
425,  96  Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  2.790  also  issued  under  see. 
103.  68  Stat.  936,  as  amended  (42  U.S.C.  2133) 
end  5  U.S.C.  552.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C.  553  and  see.  29.  Pub.  L. 
85-256.  71  Stat.  579,  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C.  2239):  sec.  134,  Pub.  L 
97-425,  96  Stat.  2230  (42  U.S.C.  10154). 
Subpart  L  also  issued  under  sec.  189.  68  Stat. 
955  (42  U.S.C.  2239).  Appendix  A  also  issued 
under  see.  6,  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135).  Appendix  B  also  issued  under 
sec.  10,  Pub.  L.  99-240,  99  Stat.  1842  (42  U.S.C. 
i021b  et  seq ). 

2.  Section  2.4  is  amended  by  revising 
;he  definitions  of  "license"  and 
'licensefe"  to  read  as  follows: 

i  2.4    Definitions. 

t         *         *         *         * 

License  means  a  license,  including  a 
•enewed  license,  or  construction  permit 
ssued  by  the  Commission. 

Licensee  means  a  person  who  is 
luthorized  to  conduct  activities  under  a 
icense,  including  a  renewed  license,  or 
:onstruction  permit  issued  by  the 
commission. 
»        *        *        *        * 

3.  Section  2.109  is  revised  to  read  as 
'ollows: 

f  2.109    Effect  of  timely  renewal 
Boplication. 

(a)  Except  for  the  renewal  of  an 
aperating  license  for  a  nuclear  power 
)lant  under  10  CFR  50.21  fb)  or  50.22.  if. 

it  least  30  days  prior  to  the  expiration  of 
an  existing  license  authorizing  any 
(ctivity  of  a  continuing  nature,  the 
icensee  files  an  application  for  a 
renewal  or  for  a  new  license  for  the 
activity  so  authorized,  the  existing 
icense  will  not  be  deemed  to  have 
Bxpired  until  the  application  has  been 
inally  determined. 

(b)  If  the  licensee  of  a  nuclear  power 
jlant  licensed  under  10  CFR  50.21(b)  or 
iO.22  files  a  sufficient  application  for 
renewal  of  an  operating  license  at  least 
5  years  prior  to  the  expiration  of  the 
existing  license,  the  existing  license  will 
not  be  deemed  to  have  expired  until  the 
Bpplication  has  been  finally  determined. 

4.  In  S  2.758.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  2.758    Consideration  of  Commission 
rules  and  regulations  In  adjudicatory 
procedures. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c),  and  (d)  of  this  section,  any  rule 
or  regulation  of  the  Commission,  or  any 
provision  thereof,  issued  in  its  program 


for  the  licensing  of  production  and 
utilization  facilities,  source  material, 
special  nuclear  material,  or  byproduct 
material  is  not  subject  to  attack  by  way 
of  discovery,  proof,  argument,  or  other 
means  in  any  adjudicatory  proceeding 
involving  initial  or  renewal  licensing 
subject  to  this  subpart. 

(b)(l]  A  party  to  an  adjudicatory 
proceeding  involving  initial  licensing 
subject  to  this  subpart  may  petition  that 
the  application  of  a  specified 
Commission  rule  or  regulation  or  any 
provision  thereof,  of  the  type  described 
in  paragraph  (a]  of  this  section,  be 
waived  or  an  exception  made  for  the 
particular  proceeding.  The  sole  ground 
for  petition  for  waiver  or  exception  is 
that  special  circumstances  with  respect 
to  the  subject  matter  of  the  particular 
proceeding  are  such  that  the  application 
of  the  rule  or  regulation  (or  provision 
thereof]  would  not  ser\'e  the  purposes 
for  which  the  rule  or  regulation  was 
adopted.  The  petition  must  be 
accompanied  by  an  affidavit  that 
identifies  the  specific  subject  matter  of 
the  proceeding  as  to  which  the 
application  of  the  rule  or  regulation  (or 
provision  thereof)  would  not  serve  the 
purposes  for  which  the  rule  or  regulation 
was  adopted,  and  must  set  forth  with 
particularity  the  special  circumstances 
alleged  to  justify  the  waiver  or 
exception  requested.  Any  other  party 
may  file  a  response  thereto,  by 
counteraffidavit  or  otherwise. 

(2)  A  party  to  an  adjudicatory 
proceeding  involving  issuance  of  a 
renewed  license  under  10  CFR  part  54 
may  petition  that  the  requirements 
applicable  to  renewed  licenses  under 
this  title  should  be  waived  or  an 
exception  made  for  the  particular 
proceeding.  The  sole  grounds  for  the 
petition  must  be  one  or  both  of  the 
following: 

[i]  With  respect  to  the  subject  matter 
of  the  particular  proceeding,  special 
circumstances  pertaining  to  age-related 
degradation  unique  to  license  renewal 
(as  defined  in  10  CFR  part  54)  or 
environmental  protection  are  such  that 
the  application  of  specific  requirements 
of  10  CFR  part  54  or  10  CFR  part  51  in 
question  would  not  serve  the  purposes 
for  which  the  rule  or  regulation  was 
adopted.  The  petition  must  be 
accompanied  by  an  affidavit  that 
identifies  the  specific  section  (or  portion 
thereof)  of  either  10  CFR  part  54 
addressing  age-related  degradation  or  10 
CFR  part  51  for  which  a  waiver  or 
exception  is  sought,  the  subject  matter 
of  the  proceeding  as  to  which  the 
application  of  the  identified  requirement 
would  not  serve  the  purposes  for  which 
the  rule  or  regulation  was  adopted,  and 
must  set  forth  with  particularity  the 


special  circumstances  alleged  to  justify 
the  waiver  or  exception  requested. 

(ii)  Because  of  circumstances  unique 
to  the  requested  term  that  result  in: 

(A)  Operation  that  is  inimical  to  the 
public  health  and  safety  or  common 
defense  and  security  or 

(B)  Noncompliance  with  the  current 
licensing  basis  during  the  period  of 
extended  operation,  requirements  in 
addition  to  those  in  the  plant's  current 
licensing  basis  or  otherwise  needed  for 
compliance  with  10  CFR  54.29  must  be 
imposed  to  provide  compliance  with  the 
current  licensing  basis  or  to  ensure  that 
operation  is  not  inimical  to  the  public 
health  and  safety  or  common  defense 
and  security  during  the  period  of 
extended  operation. 

The  petition  must  be  accompanied  by 
an  affidavit  that  identifies  the 
circumstances,  explains  how  they  will 
result  either  in  operation  that  is  inimical 
to  public  health  and  safety  or  common 
defense  and  security  or  noncompliance 
with  the  current  licensing  basis, 
describes  what  additional  requirements 
must  be  imposed,  and  explains  why  the 
requirements  are  necessary  for 
compliance  with  the  current  licensing 
basis  or  to  ensure  that  operation  will  not 
be  inimical  to  the  public  health  and 
safety  or  common  defense  and  security 
during  the  period  of  extended  operation. 

(3)  Any  other  party  may  file  a 
response  to  a  petition  submitted 
pursuant  to  paragraphs  (b)  (1)  or  (2)  of 
this  section  by  counteraffidavit  or 
otherwise. 


PART  50-DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

5.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Sees.  102, 103, 104. 105, 161, 182, 
183, 186, 189.  68  Stat.  936.  937,  938.  948.  953. 
954,  955.  956.  as  amended,  sec.  234,  83  Stat 
1244.  as  amended  (42  U.S.C.  2132.  2133,  2134, 
2135,  2201,  2232,  2233,  2238,  2239.  2282):  sees. 
201,  as  amended.  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 185. 
68  Stat.  936.  955,  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102.  Pub.  L.  91-190.  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13.  50.54  (dd).  and 
50.103  also  issued  under  sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Stictions  50.23, 
50.35.  50.55,  and  50.56  also  issued  under  sec. 
185.  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a  and  Appendix  Q  also  issued 
under  sec.  102.  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  see.  204,  68  Stat.  i245  (42  U.S.C. 
5844).  Sections  50.58.  50.91,  and  50.92  also 
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issued  under  Pub.  L  97^15.  96  Stat.  2073  (42 
U.S.C.  2239).  Section  5a78  also  issued  under 
sec  122,  68  Stat.  939  (42  U.SX!.  2152).  Sections 
50.80-SO.Sl  also  issued  under  sec.  IM.  68  Stat. 
954.  as  amended  (42  U.S.C.  2234).  Appendix  P 
also  iaflued  under  sec  187. 68  Stat.  955  (42 
U.S.C.  2237). 

For  the  purposes  of  sec.  223.  88  Sut.  95a  as 
amended  (42  U.S.C  2273).  Si  SaS.  50.46  (a) 
and  (b).  and  50.54(c)  are  issued  under  sec. 
161b.  68  Slat  948.  as  amended  (42  U.S.C.  2201 
(b)):  SS  50.5.  S0.7(a).  50.10  (a)-(c).  S0J4  (a) 
and  (e).  50.44(a}-(c).  50.46  (a)  and  (b). 
S0.47(b).  50.48(a),  (c).  (d).  and  (e).  50.4g(a]. 
50.54(8).  (i).  (i)(l).  OHn).  Ip).  (q).  (t).  (v),  and 
(y).  50.5S(f).  50.55a  (a).  (c)-<e),  (g).  and  (h). 
50.59(0).  SO.OO(a).  50.^).  50.64(b),  50.65,  and 
50.80  (a)  and  (b)  are  issued  under  sec.  161i.  66 
Stat.  949,  as  amended  (42  U.S.C.  2201  (i)):  and 
SS  50.49  (d),  (li),  and  (j),  50.54  (w),  (i)  (bb). 
(cc).  and  (dd),  50.55(e),  50.59(b),  50.61(b). 
50.62(b).  Sa70(a).  Sa71  (a>-(c)  and  (e). 
50.72(a).  50.73  (a)  and  (b).  50.74.  50.7a  and 
50.90  are  issued  under  sec.  leia  68  Stat  950. 
as  amended  (42  U.S.C.  2201(o)). 

6.  In  S  50.47.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  50.47    Emergency  plan*. 

(a)(1)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  initial  operating 
license  for  a  nuclear  power  reactor  will 
be  issued  unless  a  finding  is  made  by 
the  NRC  that  there  is  reasonable 
assurance  that  adequate  protection  can 
and  will  be  taken  in  the  event  of  a 
radiological  emergency.  No  finding 
under  this  section  is  necessary  for 
issuance  of  a  renewed  nuclear  power 
reactor  operating  license. 

7.  Section  50.51  is  revised  to  read  as 
follows: 

S  50.51    Duration  of  Ween— ,  rawwiL 

Each  Ucense  will  be  issued  for  a  fixed 
period  of  time  to  be  specified  in  the 
license  but  in  no  case  to  exceed  40  years 
from  date  of  issuance.  Where  the 
operation  of  a  facility  is  involved,  the 
Commission  will  issue  the  license  for 
the  term  requested  by  the  applicant  or 
for  the  estimated  useful  life  of  the 
facility  if  the  Commission  determines 
that  the  estimated  useful  life  is  less  than 
the  term  requested.  Where  construction 
of  a  facility  is  involved,  the  Commission 
may  specify  in  the  construction  permit 
the  period  for  which  the  license  will  be 
issued  if  approved  pursuant  to  S  50.56. 
Licenses  may  be  renewed  by  the 
Commission  upon  the  expiration  of  the 
period.  Renewal  of  operating  licenses 
for  nuclear  power  plants  is  governed  by 
10  CFR  part  54.  Application  for 
termination  of  license  is  to  be  made 
pursuant  to  S  50.82. 

&  In  S  50.82.  paragraph  (a)  is  revised 
to  read  as  follows: 


§  50 J2    AppMcation  for  termination  of 
Ucenee. 

(a)  Any  licensee  may  apply  to  the 
Commission  for  authority  to  surrender  a 
license  voluntarily  and  to  decommission 
the  facility.  Each  application  must  be 
accompanied  or  preceded,  by  a 
proposed  decommissioning  plan. 

(1)  After  July  27. 1988: 

(i)  For  a  facility  that  permanently 
ceases  operation,  this  application  must 
be  made  within  2  years  following 
permanent  cessation  of  operations,  but 
no  less  than  1  year  prior  to  expiration  of 
the  operating  license. 

(ii)  For  a  nuclear  power  plant  that  has 
not  permanently  ceased  operation  and 
for  which  a  timely  and  sufficient 
application  for  a  renewed  license  under 
10  CFR  part  54  has  been  docketed,  a 
licensee  may  postpone  filing  an 
application  to  decommission  the  facility 
for  that  period  of  time  until  a  fmal 
determination  of  the  renewal 
application  has  been  made  by  the 
Commission.  If  the  application  for  a 
renewed  license  is  disapproved  and  (A) 
the  operating  license  in  effect  is  within  1 
year  of  its  expiration  date  or  (B)  the 
plant  has  been  operating  under  the 
timely  renewal  provisions  of  10  CFR 
2.109(b).  an  application  for  termination 
of  the  operating  Ucense  must  be 
submitted  within  1  year  of  the 
disapproval  of  the  appUcation  for  the 
renewed  license. 

(2)  For  a  facility  that  has  permanently 
ceased  operation  prior  to  ]uly  27. 1988, 
requirements  for  contents  of  the 
decommissioning  plan  as  specified  in 
paragraphs  (b)  through  (d)  of  this  section 
may  be  modified  with  approval  of  the 
Commission  to  reflect  the  fact  that  the 
decommissioning  process  has  been 
initiated  previously. 

9.  Part  54  is  added  to  read  as  follows: 

PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  LICENSES 
FOR  NUCLEAR  POWER  PLANTS 

General  Provisions 


54.1 
54.3 
54.5 
54.7 
54.9 


Purpose  and  scope. 
Definitions. 
Interpretations. 
Written  communications. 
InformatxMi  collection  requirements: 
OMB  approval. 
54.11    Public  inspection  of  applications. 
54.13    Completeness  and  accuracy  of 

tnformatioa 
54.15    Specific  exemptions. 
54.17    Filing  of  application. 
54.19    Contents  of  application:  General 

information. 
54.21    Contents  of  application:  Technical 
information. 


54.22  Contents  of  application:  Technical 
specifications. 

54.23  Contents  of  application: 
Environmental  information. 

54.25    Report  of  the  Advisory  Committee  on 

Reactor  Safeguards. 
54.27    Hearings. 
54.29    Standards  for  issuance  of  a  renewed 

license. 
54.31    Issuance  of  a  renewed  license. 
54.33    Continuation  of  current  licensing  basis 

and  conditions  of  renewed  license. 
54.35    Requirements  during  term  of  renewed 

license. 
54.37     Additional  records  and  recordkeeping 

requirements. 
Authority:  Sees.  102. 103. 104. 161. 181. 182, 
183. 186. 189,  68  Stat  936,  937,  93a  948.  953. 
954,  955,  as  amended,  sec.  234,  83  Stat.  1244. 
as  amended  (42  U.S.C.  2132.  2133.  2134,  2135, 
2201.  2232.  2233,  2236,  2239,  2282);  sees.  201, 
202.  206,  88  Stat.  1242, 1244,  as  amended  (42 
U.S.C.  5841,  5842).  For  the  purposes  of  sec 
223.  68  Stat  958.  as  amended  (42  US  C.  2273). 
§§  54.13.  54.33,  54.35.  and  54.37  are  issued 
under  sees.  161b,  161i.  or  161o.  68  Stat.  94a 
949.  or  95a  as  amended  (42  U.S.C.  2201(b). 
2201{i),  or  2201(0)). 

General  Provisions 

§  54.1    Purpose  and  scope. 

This  part  governs  the  issuance  of 
renewed  operating  licenses  for  nuclear 
power  plants  licensed  pursuant  to 
sections  103  or  104b  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (68  Stat. 
919]  and  title  II  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242). 

§54.3    Definitions. 

As  used  in  this  part. 

Age-related  degradation  means  a 
change  in  a  system's,  structure's,  or 
component's  performance  or  physical  or 
chemical  properties  resulting  in  whole  or 
part  from  one  or  more  aging 
mechanisms.  Examples  of  this  type  of 
change  include  changes  in  dimension, 
ductility,  fatigue  resistance,  fracture 
toughness,  mechanical  strength, 
polymerization,  viscosity,  and  dielectric 
strength. 

Age-related  degradation  unique  to 
license  renewal  is  degradation — 

(1)  That  occurs  during  the  term  of  the 
current  operating  license  but  whose 
effects  are  different  in  character  or 
magnitude  after  the  term  of  the  current 
operating  license  (the  period  of 
extended  operation);  or 

(2)  Whose  effects  were  not  explicitly 
identified  and  evaluated  by  the  licensee 
for  the  period  of  extended  operation  and 
the  evaluation  found  acceptable  by  the 
NRC:  or 

(3)  That  occurs  only  during  the  period 
of  extended  operation. 
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54.22  Contents  of  application.  Technical 
BpecificationB. 

54.23  Contents  of  application: 
Environmental  information. 

54.25    Report  of  the  Advisory  Ci»mmittee  on 

Reactor  Safeguards. 
54.27    Hearings. 
54.29    Standards  for  issuance  of  a  renewed 

license. 
54.31    Issuance  of  a  renewed  license. 
54.33    Continuation  of  current  licensing  basis 

and  conditions  of  renewed  license. 
54.35    Requirements  during  term  of  renewed 

license. 
54.37    Additional  records  and  recordkeeping 

requirements. 
Authority:  Sees.  102, 103. 104, 161. 181. 182. 
183. 186. 169.  68  Stat.  936.  937.  93a  948.  953. 
954,  955.  as  amended,  sec.  234,  83  Stat.  1244. 
as  amended  (42  U.S.C.  2132,  2133.  2134.  2135. 
2201,  2232,  2233.  2238,  2239.  2282):  sees.  201. 
202.  206,  88  Stat.  1242, 1244.  as  amended  (42 
U.S.C.  5841,  5842).  For  the  purposes  of  sec. 
223,  68  Stat.  958,  as  amended  (42  U  SO.  2273), 
S§  54.13,  54.33,  54.35,  and  54.37  are  issued 
under  sees.  161b,  161i.  or  161o,  68  Stat.  948, 
949,  or  95a  as  amended  (42  U.S.C.  2201(b). 
2201{i),  or  2201(0)). 

General  Provisions 

§  S4.1    Purpose  and  wop*. 

This  part  governs  the  issuance  of 
renewed  operating  licenses  for  nuclear 
power  plants  licensed  pursuant  to 
sections  103  or  104b  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (68  Stat. 
919)  and  title  II  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242). 

§  S4.3    Definitions. 

As  used  in  this  part, 

Age-related  degradation  means  a 
change  in  a  system's,  structure's,  or 
component's  performance  or  physical  or 
chemical  properties  resulting  in  whole  or 
part  from  one  or  more  aging 
mechanisms.  Examples  of  this  type  of 
change  include  changes  in  dimension, 
ductility,  fatigue  resistance,  fracture 
toughness,  mechanical  strength, 
polymerization,  viscosity,  and  dielectric 
strength. 

Age-related  degradation  unique  to 
license  renewal  is  degradation — 

(1)  That  occurs  during  the  term  of  the 
current  operating  license  but  whose 
effects  are  different  in  character  or 
magnitude  after  the  term  of  the  current 
operating  license  (the  period  of 
extended  operation);  or 

(2)  Whose  effects  were  not  explicitly 
identified  and  evaluated  by  the  licensee 
for  the  period  of  extended  operation  and 
the  evaluation  found  acceptable  by  the 
NRC:or 

(3)  That  occora  only  during  the  period 
of  extended  operation. 


Federal  Register  /  Vol   58,  No,  240  /  Friday,  December  13.  1991  /  Rules  and  Regulations        64977 


Aging  mechanism  are  the  physical  or 
chemical  processes  that  result  in 
degradation.  These  mechanisms  include 
but  are  not  limited  to  fatigue,  erosion, 
corrosion,  erosion/corrosion,  wear, 
thermal  embrittlement,  radiation 
embrittlement.  microbiologically 
induced  effects,  creep,  and  shrinkage. 

Current  licensing  basis  (CLB)  is  the 
set  of  NRC  requirements  applicable  to  a 
specific  plant  and  a  licensee's  written 
commitments  for  ensuring  compliance 
with  and  operation  within  applicable 
NRC  requirements  and  the  plant-specific 
design  basis  (including  all  modifications 
and  additions  to  such  commitments  over 
the  life  of  the  license)  that  are  docketed 
and  in  effect.  The  CLB  includes  the  NRC 
regulations  contained  in  10  CFR  parts  2, 
19,  20,  21,  30,  40,  50,  51,  54,  55,  70.  72.  73, 
and  100  and  appendices  thereto;  orders; 
license  conditions;  exemptions;  and 
technical  specifications.  It  also  includes 
the  plant-specific  design  basis 
information  defined  in  10  CFR  50.2  as 
documented  in  the  most  recent  final 
safety  analysis  report  (FSAR)  as 
required  by  10  CFR  50.71  and  the 
licensee's  commitments  remaining  in 
effect  that  were  made  in  docketed 
licensing  correspondence  such  as 
licensee  responses  to  NRC  bulletins, 
generic  letters,  and  enforcement  actions, 
as  well  as  licensee  commitments 
documented  in  NRC  safety  evaluations 
or  licensee  event  reports. 

Effective  program  (EP)  is  a 
documented  program  to  manage  age- 
related  degradation  unique  to  license 
renewal  that  ensures  that  a  system, 
structure,  or  component  important  to 
license  renewal  will  continue  to  perform 
its  required  function  or  will  not  prevent 
the  performance  of  a  required  function 
during  the  period  of  extended  operation. 

Integrated  plant  assessment  (IPA)  is  a 
licensee  assessment  that  demonstrates 
that  a  nuclear  power  plant  facility's 
systems,  structures,  and  components 
important  to  license  renewal  have  been 
identified  and  that  age-related 
degradation  unique  to  license  renewal 
will  be  managed  to  ensure  that  the 
facility's  licensing  basis  will  be 
maintained  during  the  renewal  term. 

Nuclear  power  plant  means  a  nuclear 
power  facility  of  a  type  described  in  10 
CFR  50.21(b)  or  50.22. 

Renewal  term  means  the  period  of 
time  that  is  the  sum  of  the  additional 
amount  of  time  beyond  the  expiration  of 
the  operating  license  that  is  requested  in 
the  renewal  application  plus  the 
remaining  number  of  years  on  the 
operating  license  currently  in  effect. 

Systems,  structures,  and  components 
(SSCs)  important  to  license  renewal  are: 

(1)  Safety-related  SSCs,  which  are 
those  relied  upon  to  remain  functional 


during  and  following  design  basis  events 
(as  defined  in  10  CFR  50.49(b)(1))  to 
ensure: 

(i)  The  integrity  of  the  reactor  coolant 
pressure  boundary; 

(ii)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
that  could  result  in  potential  offsite 
exposure  comparable  to  the  10  CFR  part 
100  guidelines. 

(2)  All  non-safety-related  SSCs  whose 
failure  could  directly  prevent 
satisfactory  accomplishment  of  any  of 
the  required  functions  identified  in 
paragraphs  (1)  (i),  (ii),  or  (iii)  of  this 
definition. 

(3)  All  SSCs  relied  on  in  safety 
analyses  or  plant  evaluations  to 
demonstrate  compliance  with  the 
Commission's  regulations  for  fire 
protection  (10  CFR  50.48),  environmental 
qualification  (10  CFR  50.49),  pressurized 
thermal  shock  (10  CFR  50.61), 
anticipated  transients  without  scram  (10 
CFR  50.62),  and  station  blackout  (10  CFR 
50.63). 

(4)  All  SSCs  subject  to  operability 
requirements  contained  in  the  facility 
technical  specification  limiting 
conditions  for  operation. 

All  other  terms  in  this  part  have  the 
same  meanings  as  set  out  in  10  CFR  50.2 
or  section  11  of  the  Atomic  Energy  Act, 
as  applicable. 

§  54.5    Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be  binding 
upon  the  Commission. 

§  54.7    Written  Communications. 

All  applications,  correspondence, 
reports,  and  other  written 
communications  shall  be  filed  in 
accordance  with  applicable  portions  of 
10  CFR  50.4.  . 

§  54.9    Informafiofi  collection 
requirements:  0MB  approval 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  0MB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0135. 


(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  SS  54.13,  54.17,  54.19. 
54.21.  54.22,  54.23,  54.33.  and  54.37. 

§  54. 11    Public  inspection  of  applications. 

Applications  and  documents 
submitted  to  the  Commission  in 
connection  with  renewal  appUcations 
may  be  made  available  for  public 
inspection  in  accordance  with  the 
provisions  of  the  regulations  contained 
in  10  CFR  part  2. 

$54.13    Compieteness  and  sccuracy  of 
Informatioa 

(a)  Information  provided  to  the 
Commission  by  an  applicant  for  a 
renewed  license  or  by  a  licensee  or 
information  required  by  statute  or  by  the 
Commission's  regulations,  orders,  or 
license  conditions  to  be  maintained  by 
the  applicant  or  the  licensee  must  be 
complete  and  accurate  in  all  material 
respects. 

(b)  Each  applicant  or  licensee  shall 
notify  the  Commission  of  information 
identified  by  the  applicant  or  licensee  as 
having  for  the  regulated  activity  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  An  applicant  or  licensee 
violates  this  paragraph  only  if  the 
applicant  or  licensee  fails  to  notify  the 
Commission  of  information  that  the 
applicant  or  licensee  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  security.  Notification  must 
be  provided  to  the  Administrator  of  the 
appropriate  Regional  Office  within  2 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  that  is  already 
required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

§  54.15    Specific  exemptions. 

Exemptions  from  the  requirements  of 
this  part  may  be  granted  by  the 
Commission  in  accordance  with  10  CFR 
50.12. 

§54.17    Filing  of  appllcatioa 

(a)  The  filing  of  an  application  for  a 
renewed  license  must  be  in  accordance 
with  subpart  A  of  10  CFR  part  2  and  10 
CFR  50.4  and  50.30. 

(b)  Any  person  who  is  a  citizen, 
national,  or  agent  of  a  foreign  country, 
or  any  corporation,  or  other  entity  which 
the  Commission  knows  or  has  reason  to 
know  is  owned,  controlled,  or 
dominated  by  an  aUen,  a  foreign 
corporation,  or  a  foreign  government,  is 
ineligible  to  apply  for  and  obtain  a 
renewed  license. 
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(c)  An  application  for  a  renewed 
license  may  not  be  submitted  to  the 
Commission  earlier  than  20  years  before 
the  expiration  of  the  operating  license 

currently  in  effect. 

(d)  An  applicant  may  combine  an 
application  for  a  renewed  license  with 
applications  for  other  kinds  of  licenses. 

(e)  An  application  may  incorporate  by 
reference  information  contained  in 
previous  apphcations  for  licenses  or 
license  amendments,  statements, 
correspondence  or  reports  filed  with  the 
Commission:  provided  that  the 
references  are  clear  and  specific. 

(f)  If  the  application  contains 
Restricted  Data  or  other  defense 
information,  it  must  be  prepared  in  such 
a  manner  that  all  Restricted  Data  and 
other  defense  information  are  separated 
from  unclassified  information,  in 
accordance  with  10  CFR  50.33(j). 

(g)  As  part  of  its  application  and  in 
any  event  prior  to  the  receipt  of 
Restricted  Data  or  the  issuance  of  a 
renewed  license,  the  applicant  shall 
agree  in  writing  that  it  will  not  permit 
any  individual  to  have  access  to 
Restricted  Data  until  an  investigation  is 
made  and  reported  to  the  Commission 
on  the  character,  association,  and 
loyalty  of  the  individual  and  the 
Commission  shall  have  determined  that 
permitting  such  person  to  have  access  to 
Restricted  Data  will  not  endanger  the 
common  defense  and  security.  The 
agreement  of  the  applicant  in  this  regard 
is  part  of  the  renewed  license,  whether 
so  stated  or  not. 

§S4.19    Contents  of  appNcattoo— general 
Infonnatlon. 

(a)  Each  application  must  provide  the 
information  specified  in  10  CFR  50.33  (a) 
through  (e),  (h).  and  (i).  .Alternatively. 
the  application  may  incorporate  by 
reference  other  documents  that  provide 
the  information  required  by  this  section. 

(b)  Each  apolication  must  include 
conforming  changes  to  the  standard 
indemnity  agreement,  10  CFR  140.92. 
appendix  B,  to  account  for  the 
expiration  term  of  the  proposed 
renewed  license. 

S  54.21    Content*  of  applcation— technical 
kifonnstioa 

Each  application  must  include  a 
supplement  to  the  tinal  safety  analysis 
report  (FSAR)  that  presents  the 
information  required  by  this  part.  The 
FSAR  supplement  shall  contain  the 
following  information: 

(a)  Integrated  plant  assessment  (IPA). 
The  IPA  must 

(1)  Identify  and  list  the  SSCs 
important  to  Ucense  renewal 

(2)  From  the  list  required  by 
paragraph  (a](l)  of  this  section,  identify 


the  structures  and  components  (SCs) 
that  contribute  to  the  performance  of  a 
required  function,  or  could,  if  they  fail 
prevent  an  SSC  important  to  license 
renewal  from  performing  its  required 
function. 

(3)  For  those  SCs  identified  in 
paragraph  (a](2]  of  this  section,  identify 
the  SCs  that  could  have  age-related 
degradation  that  is  unique  to  Ucense 
renewal 

(4)  Describe  and  justify  the  methods 
used  in  paragraph  (a)(1),  (a)(2).  and 
(a)(3)  of  this  section.  The  description 
must  include: 

(i)  The  specific  criteria  for  determining 
whether  an  SSC  is  important  to  license 
renewal: 

(ii)  The  criteria  for  evaluating  whether 
an  SC  is  necessary  for  the  performance 
of  a  required  function;  and 

(iii)  The  technical  criteria  to  be  used 
in  determining  whether  an  SC  is  subject 
to  age-related  degradation  unique  to 
Ucense  renewal. 

(5)  For  each  SC  identified  in 
paragraph  (a)(3)  of  this  section. 
demonsQ'ate  that  the  age-related 
degradation  unique  to  license  renewal: 

(i)  Is  addressed  through  an  effective 
program,  or 

(ii)  Need  not  be  addressed  in  an 
effective  program. 

(6)  Describe  the  appUcable  effective 
programs  for  each  SC  identified  in 
paragraph  (a)(5)(i)  of  this  section,  and 
demonsti-ate  that  these  programs  will  be 
effective  in  maintaining  the  QJB  during 
the  period  of  extended  operation.  The 
evaluation  of  these  programs  shaU 
include  a  review  of  the  CLB  as 
appropriate.  Elective  programs  must: 

(i)  Ensure  identification  and 
mitigation  of  age-related  degradation 
unique  to  license  renewal  for  the  SCs 
identified  pursuant  to  paragraph  (a)(3)  of 
this  section;  and 

(ii)  Contain  acceptance  criteria 
against  which  the  need  for  corrective 
action  will  be  evaluated,  and  ensure 
that  timely  corrective  action  will  be 
taken  when  these  acceptance  criteria 
are  not  met:  and 

(iii)  Be  implemented  by  the  faciUty 
operating  procedures  and  reviewed  by 
the  onsite  review  committee. 

(b)  CLB  Changes.  Identification  and 
justification  of  any  changes  in  the 
current  licensing  basis  associated  with 
age-related  degradation  unique  to 
Ucense  renewal. 

(c)  Exemptions.  A  list  of  all  plant- 
specific  exemptions  granted  pursuant  to 
10  CFR  50.12  and  reliefs  granted 
pursuant  to  10  CFR  50.55a.  For  those 
exemptions  and  reliefs  that  either  were 
granted  on  the  basis  of  an  assumed 
service  life  or  period  of  operation 
bounded  by  the  original  license  term  of 


the  faciUty  or  otherwise  related  to  SSCs 
subject  to  age-related  degradation 
unique  to  license  renewal,  an  evaluation 
that  justifies  the  continuation  of  these 
exemptions  and  reliefs  for  the  renewal 
term  must  be  provided. 

(d)  Plant  modifications.  A  description 
must  be  provided  of  any  proposed 
modifications  to  the  faciUty  or  its 
administrative  control  procedures 
necessary  to  ensure  that  age-related 
degradation  unique  to  license  renewal  is 
adequately  managed  during  the  renewal 
term. 

(e)  CLB  changes  during  NRC  review  of 
jipplication.  Each  year  following 
submittal  of  the  Ucense  renev»'b! 
application  and  at  least  3  months  before 
scheduled  completion  of  the  NRC 
review,  an  amendment  to  the  renewal 
application  must  be  submitted  that 
identifles  any  change  to  the  current 
licensing  basis  of  the  facility  that 
materially  affects  the  contents  of  the 
license  renewal  application,  including 
the  FSAR  supplement. 

§  54.22    Contents  of  application— technicai 
spedficattons. 

Each  application  must  include  any 
technical  specification  changes  or 
additions  necessary  to  support 
operation  during  the  renewal  term  as 
part  of  the  renewal  appUcation.  The 
technical  justification  for  these  changes 
or  additions  must  be  contained  in  the 
FSAR  supplement  submitted  to  support 
license  renewal. 

§54.23    Contents  of  application— 
envlronmantai  information. 

Each  application  must  include  an 
environmental  report  that  complies  with 
the  requirements  of  subpart  A  of  10  CFR 
part  51. 

§  54^5    Report  of  the  Advisory  Committee 
on  Reactor  Safeguards. 

Each  renewal  appUcation  wiU  be 
referred  to  the  Advisory  Committee  on 
Reactor  Safeguards  for  a  review  and 
report.  Any  report  will  be  made  part  of 
the  record  of  the  appUcation  and  made 
available  to  the  public,  except  to  the 
extent  that  security  classification 
prevents  disclosure. 

§54.27    Hearings. 

A  notice  of  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register,  in  accordance  with  10  CFR 
2.105.  In  the  absence  of  a  request  for  a 
hearing  filed  within  30  days  by  a  person 
whose  interest  may  be  affected,  the 
Commission  may  issue  a  renewed 
operating  license  without  a  hearing, 
upon  30-day  notice  and  publication  once 
in  the  Federal  Register  of  its  intent  to  do 
so. 
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the  facility  or  otherwise  related  to  SSCs 
subject  to  age-related  degradation 
unique  to  license  renewal,  an  evaluation 
that  justifies  the  continuation  of  these 
exemptions  and  reliefs  for  the  renewal 
term  must  be  provided. 

(d)  Plant  modifications.  A  description 
must  be  provided  of  any  proposed 
modifications  to  the  facility  or  its 
administrative  control  procedures 
necessary  to  ensure  that  age-related 
degradation  unique  to  license  renewal  is 
adequately  managed  during  the  renewal 
term. 

(e)  CLB  changes  during  NRC  review  of 
application.  Each  year  following 
submittal  of  the  license  renev*/;!! 
application  and  at  least  3  months  before 
scheduled  completion  of  the  NRC 
review,  an  amendment  to  the  renewal 
application  must  be  submitted  that 
identifies  any  change  to  the  current 
licensing  basis  of  the  facility  that 
materially  affects  the  contents  of  the 
license  renewal  application,  including 
the  FSAR  supplement. 

§  54.22    Contents  of  appHcatior>— tcctinlcal 
speciflcattons. 

Each  application  must  include  any 
technical  specification  changes  or 
additions  necessary  to  support 
operation  during  the  renewal  term  as 
part  of  the  renewal  application.  The 
technical  justification  for  these  changes 
or  additions  must  be  contained  in  the 
FSAR  supplement  submitted  to  support 
license  renewal. 

§54,23    Contents  of  application— 
envlronmentai  Infonnation. 

Each  application  must  include  an 
en\'ironmental  report  that  complies  with 
the  requirements  of  subpart  A  of  10  CFR 
part  51. 

S  54^5    Report  of  the  Advisory  Committee 
on  Reactor  Safeguards. 

Each  renewal  application  will  be 
referred  to  the  Advisory  Committee  on 
Reactor  Safeguards  for  a  review  and 
report.  Any  report  will  be  made  part  of 
the  record  of  the  application  and  made 
available  to  the  public,  except  to  the 
extent  that  security  classification 
prevents  disclosure, 

§54.27    Hearings. 

A  notice  of  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register,  in  accordance  with  10  CFR 
2.105.  In  the  absence  of  a  request  for  a 
hearing  filed  within  30  days  by  a  person 
whose  interest  may  be  affected,  the 
Commission  may  issue  a  renewed 
operating  license  without  a  hearing, 
upon  30-day  notice  and  publication  once 
in  the  Federal  Register  of  its  intent  to  do 
so. 


§  54.29    Standards  for  Issuance  of  a 
renewed  Ucertee. 

A  renewed  license  may  be  issued  by 
the  Commission,  up  to  the  full  term 
authorized  by  §  54.31,  based  on  the 
following  findings: 

(a)  Actions  have  been  identified  and 
have  been  or  will  be  taken  with  respect 
to  age-related  degradation  unique  to 
license  renewal  of  SSCs  important  to 
license  renewal,  such  that  there  is 
reasonable  assurance  that  the  activities 
authorized  by  the  renewed  license  will 
be  conducted  in  accordance  with  the 
current  licensing  basis,  and  that  any 
changes  made  to  the  plant's  current 
licensing  basis  in  order  to  comply  with 
this  paragraph  are  otherwise  in  accord 
with  the  Act  and  the  Commission's 
regulations. 

(b)  Any  applicable  requirements  of 
subpart  A  of  10  CFR  part  51  have  been 
satisfied. 

(c)  Any  matters  raised  under  5  2.758 
have  been  addressed  as  required  by  that 
action. 

§  54.31    Issuance  of  a  renewed  Hcenae. 

(a)  A  renewed  Ucense  will  be  of  the 
class  for  which  the  operating  license 
currently  in  effect  was  issued. 

(b)  A  renewed  license  will  be  issued 
for  a  fixed  period  of  time,  which  is  the 
sum  of  the  additional  amount  of  time 
beyond  the  expiration  of  the  operating 
license  (not  to  exceed  20  years)  that  is 
requested  in  a  renewal  application  plus 
the  remaining  number  of  years  on  the 
operating  license  currently  in  effect.  The 
total  number  of  years  for  any  renewal 
term  may  not  exceed  40  years. 

(c)  A  renewed  license  will  become 
effective  immediately  upon  its  issuance, 
thereby  superseding  the  operating 
license  previously  in  effect.  If  a  renewed 
license  is  subsequently  set  aside  upon 
further  administrative  or  judicial  appeal, 
the  operating  license  previously  in  effect 
will  be  reinstated  unless  its  term  has 
expired  and  the  renewal  application 
was  not  filed  in  a  timely  manner. 

(d)  A  renewed  license  may  be 
subsequently  renewed  upon  expiration 
of  the  renewal  term,  in  accordance  with 
all  applicable  requirements. 

§  54.33    Continuation  of  current  Hcensfng 
iMsis  and  conditions  of  renewed  Hcense. 

(a)  Whether  stated  therein  or  not, 
each  renewed  license  will  contain  and 
otherwise  be  subject  to  the  conditions 
set  forth  in  10  CFR  50.54. 

(b]  Each  renewed  license  will  be 
issued  in  such  form  and  contain  such 
conditions  and  limitations,  including 
technical  specifications,  as  the 
Commission  deems  appropriate  and 
necessary  to  address  age-related 
degradation  unique  to  license  renewal. 


including  such  provisions  with  respect 
to  any  uncompleted  items  of  plant 
modification  and  such  limitations  or 
conditions  as  the  Commission  believes 
are  requn«d  to  ensure  that  operation 
during  the  period  of  completion  of  such 
items  will  not  endanger  public  health 
and  safety.  Other  conditions  and 
limitations,  including  technical 
specifications,  that  do  not  address  age- 
related  degradation  unique  to  license 
renewal  continue  in  effect  for  the 
renewed  license. 

(c]  Each  renewed  license  will  include 
those  conditions  to  protect  the 
environment  that  were  imposed 
pursuant  to  10  CFR  50.36(b)  and  that  are 
part  of  the  current  Ucensing  basis  for  the 
facility  at  the  time  of  issuance  of  the 
renewed  hcense.  These  conditions  may 
be  supplemented  or  amended  as 
necessary  to  protect  the  environment 
during  the  term  of  the  renewed  Ucense 
and  will  be  derived  from  information 
contained  in  the  supplement  to  the 
environmental  report  submitted 
pursuant  to  10  CFR  part  51,  as  analyzed 
and  evaluated  in  the  NRC  record  of 
decision.  The  conditions  will  identify  the 
obligations  of  the  licensee  in  the 
environmental  area,  including,  as 
appropriate,  requirements  for  reporting 
and  recordkeeping  of  environmental 
data  and  any  conditions  and  monitoring 
requirements  for  the  protection  of  the 
nonaquatic  environment. 

The  licensee  shall  maintain  the 
programs  and  procedures  reviewed  and 
approved  by  the  staff  that  manage  age- 
related  degradation  unique  to  license 
renewal.  A  licensee  may  make  changes 
to  previously  approved  programs  and 
procedures  referenced  in  the  renewal 
application  or  FSAR  without  prior 
Commission  approval  if  the  changes  are 
reviewed  by  the  onsite  review 
committee  or  equivalent  and  found  not 
to  decrease  the  effectiveness  of  the 
management  of  age-related  degradation 
unique  to  license  renewal  of  specific 
systems,  structures,  or  components 
previously  accepted.  Chances  that  do 
not  reduce  the  effectiveness  of 
previously  accepted  programs  or 
procedures  must  be  documented  in 
accordance  with  §  54.37.  Proposed 
changes  that  decrease  the  effectiveness 
of  programs  or  procedures  for 
management  of  age-related  degradation 
unique  to  Ucense  renewal  must  be 
submitted  to  the  NRC  and  receive  NRC 
approval  before  implementation, 
(e)  The  licensing  basis  for  the 
renewed  license  includes  the  current 
licensing  basis,  as  defined  in  (  54.3(a); 
the  inclusion  in  the  licensing  basis  of 
matters  such  as  licensee  commitments 
does  not  change  the  legal  statute  of 
those  matters  unless  specifically  so 


ordered  pursuant  to  paragraphs  (b)  or 
(c)  of  this  section. 

§54.35    Requirements  during  term  of 


During  the  term  of  a  renewed  license, 
licensees  shall  continue  to  comply  with 
aU  Commission  regulations  contained  in 
10  CFR  parts  2, 19, 20.  21,  30.  40,  50,  51, 
54,  55,  70,  7Z  73.  and  100  and  appendices 
thereto  that  are  applicable  to  holders  of 
operating  licenses. 

§54.37    Additional  records  and 
recordkeeping  i  equii  eiiients. 

(a)  The  licensee  shall  retain  in  an 
auditable  and  retrievable  form  for  the 
term  of  the  renewed  operating  Ucense 
all  information  and  documentation 
required  by,  or  otherwise  necessary  to 
document  compliance  with  the 
provisions  of,  this  part. 

(b)  The  annual  FSAR  update  required 
by  10  CFR  50.71(e)  must  include  any 
SSCs  newly  identified  as  important  to 
license  renewal  as  a  result  of  generic 
information,  research,  or  other  new 
information  after  the  renewed  license  is 
issued.  The  update  must  also  identity 
any  SSCs  deleted  from  the  list  of  SSCs 
important  to  license  renewal.  This  FSAF 
update  must  describe  how  the  age- 
related  degradation  unique  to  license 
renewal  of  newly  identified  SSCs 
important  to  hcense  renewal  will  be 
effectively  managed  during  the  period  of 
extended  operation.  The  update  must 
also  be  accompanied  by  a  justification 
for  deleting  any  SSCs  previously 
identified  as  important  to  license 
renewal. 

(c)  The  licensee  shall  submit  to  the 
NRC  at  least  annually  a  list  of  all 
changes  made  to  programs  for 
management  of  age-related  degradation 
unique  to  license  renewal  that  do  not 
decrease  the  effectiveness  of  programs 
to  which  the  licensee  committed  and  a 
brief  description,  inducing  a  summary 
of  the  safety  evaluatioirof  each  change. 
The  Ucensee  shall  maintain  written 
documentation  that  provides  the  basis 
for  concluding  that  the  change  does  not 
reduce  the  effectiveness  of  these 
programs. 

PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

10.  The  authority  citation  for  part  140 
continueb  to  read  in  part  as  follows: 

AudKwity:  Sees.  161, 170.  BB  Slat  948, 71 
StaL  578,  at  amended  (42  U.SC  2201.  2210) 

•      •      • 

11.  Section  140.2(a)(1)  is  revised  to 
read  as  follows: 
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§  140.2    Scope. 

(a)  The  regulations  in  this  part  apply: 

(1)  To  each  person  who  is  an 
applicant  for  or  holder  of  a  license 
i3sued  pursuant  to  10  CFR  parts  50  and 
54  of  this  chapter  to  operate  a  nuclear 

reactor,  and 

***** 

12.  Section  140.10  is  revised  to  read  as 
follows: 

§  140.10    Scop*. 

This  subpart  applies  to  applicants  for 
and  holders  of  licenses  issued  pursuant 
to  10  CFR  parts  50  and  54  of  this  chapter 
authorizing  operation  of  nuclear 
reactors,  except  licenses  for  the  conduct 
of  educational  activities  issued  to.  or 
applied  for,  by  persons  found  by  the 
Commission  to  be  nonprofit  educational 
institutions  and  except  persons  found  by 
the  Commission  to  be  Federal  agencies. 
This  subpart  also  applies  to  persons 
licensed  to  possess  and  use  plutonium  in 
a  plutonium  processing  and  fuel 
fabrication  plant. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  (.  Chilk. 

Secretary  of  the  Commission. 

|FR  Doc.  91-29628  Filed  12-12-91:  8:45  am) 

BILLING  COOE  7950-01-M 

10  CFR  Parts  20, 30,  31, 34, 39,  40  and 

70 

RIN  3150-AC91 

Notification  of  Incidents 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  Correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  August  16, 1991  (56  FR 
40757),  that  revised  the  NRC's  material 
licensee  reporting  requirements  to 
ensure  that  significant  occurrences  at 
material  licensee  facilities  are  promptly 
reported.  This  action  is  necessary  to 
correct  minor  printing  errors  and  resolve 
an  inconsistent  reference  to  an 
appendix.  This  action  will  also  add 
language  which  was  inadvertently 
omitted  from  the  supplementary 
information  to  the  final  rule  and  restore 
previously  added  language  to  §  39.77. 
EFFECTIVE  DATE:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
telephone:  301-492-7758. 

1.  On  page  40758.  in  the  second 
sentence  of  the  sixth  full  paragraph  in 
the  second  column,  the  word 


"accurance"  should  read  "assurance." 

2.  The  final  rule  contained  a  Summary 
and  Analysis  of  Public  Comments.  On 
page  40758,  in  the  third  column,  the 
response  to  comment  No.  5  has  been 
revised  to  provide  greater  clarity. 
5.  Comment:  *  '  ' 

Response:  In  developing  the  proposed 
rule,  the  NRC  considered  the  idea  of 
providing  specific  activity  thresholds  for 
each  of  the  new  reporting  requirements. 
However,  the  NRC  felt  that  thresholds 
for  all  of  the  new  reporting  requirements 
would  be  cumbersome  and  difficult  to 
develop  and  use.  Many  of  the  licensed 
operations  use  mixtures  of  isotopes  in 
different  chemical  forms  that  pose 
various  safety  hazards.  Nevertheless, 
the  NRC  agrees  that  thresholds  for  some 
of  the  new  reporting  requirements  would 
help  to  minimize  reports  of  insignificant 
events.  As  a  result,  the  NRC  felt  that  a 
set  of  activity  thresholds  would  be 
appropriate  for  determining  what  fires 
and  explosions  and  contamination 
events  are  reportable.  Therefore,  the 
final  rule  has  been  revised  to  require 
NRC  notification  only  for  fires  and 
explosions  and  contamination  events 
involving  licensed  material  in  quantities 
that  are  greater  than  five  times  the 
lowest  annual  limit  on  intake  specified 
in  appendix  B  of  §§  20.1001-20.2401  of 
10  CFR  part  20. 

3.  On  page  40764.  in  the  third  sentence 
of  the  second  full  paragraph,  (seventh 
line  from  the  bottom)  in  the  third 
column,  "the  20"  should  read  "than  20." 

4.  On  May  21. 1991  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  (56  FR  23363)  a  final 
rule  revising  10  CFR  part  20  et  al.  The 
final  rule  also  made  conforming 
amendments  to  $  39.77(b).  On  page 
40768.  the  conforming  amendments 
made  on  May  21, 1991  that  added 
references  to  §§  20.1001-20.2401  were 
not  reflected  in  amendatory  instruction 
13  that  amended  S  39.77.  To  restore  the 
omitted  references  to  §  39.77. 
amendatory  instruction  13  is  set  forth 
below.  For  the  convenience  of  the  user, 
the  instruction  will  present  the  change 
as  a  revision  of  S  39.77(b)  and  the 
complete  text  of  the  paragraph  is 
presented. 

13.  In  S  39.77.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  39.77    Notifications  of  incidents  and  lost 
sources;  abandonment  procedures  for 
Irretrievable  sources. 


(b)  The  licensee  shall  notify  the 
Commission  of  the  theft  or  loss  of 
radioactive  materials,  radiation 
overexposures,  excessive  levels  and 
concentrations  of  radiation,  and  certain 
other  accidents  as  required  by  5§  20.402. 


20.403,  20.405  and  30.50  or.  for  licensees 
implementing  the  provisions  of 
§§  20.1001-20.2201.  §S  20.2201-20.2202. 
S  20.2203  and  §  30.50  of  this  chapter. 

***** 

§70.50    [Corrected] 

5.  In  the  third  line  of  §  70.50(c)(2).  in 
the  third  column,  on  page  40769.  the 
word  "prepare"  should  read  "submit." 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimsiey. 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration. 
[FR  Doc.  91-29820  Filed  12-12-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[T.D.  83781 

RIN  1545-A08S 

Extension  of  Time  for  Making 
Elections 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  the 
final  regulations  under  26  CFR  part  301 
concerning  the  extension  of  time  for 
making  elections  or  applications  for 
relief  when  that  time  is  not  expressly 
prescribed  by  statute.  The  change 
permits  the  Commissioner  to  grant 
taxpayers  an  extension  of  time  for 
making  these  elections  or  applications 
under  any  subtitle  of  the  Code  other 
than  subtitle  E.  governing  Alcohol. 
Tobacco,  and  Certain  Odier  Excise 
Taxes;  subtitle  G,  governing  the  Joint 
Committee  on  Taxation;  subtitle  H. 
governing  the  Financing  of  Presidential 
Elections;  and  subtitle  I,  governing  the 
Trust  Fund  Code. 

DATES:  These  amendments  are  effective 
February  13. 1959. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  B.  Walker,  202-566-5985  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1.9100-1  of  the  Income  Tax 
Regulations  was  originally  adopted  in 
1959,  24  FR  1206  (February  17, 1959),  and 
amended  in  1970,  35  FR  17840 
(November  20, 1970).  under  the  authority 
of  section  7805(a)  of  the  Internal 
Revenue  Code  ("the  Code").  Temporary 
regulations  (T.D.  8342),  relating  to 
§  1.9100-1.  were  published  in  the 
Federal  Register  on  April  5. 1991  (56  FR 
14023).  A  notice  of  proposed  rulemaking 
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20.403,  20.405  and  30.50  or,  for  licensees 
implementing  the  provisions  of 
§§  20.1001-20.2201.  §S  20.2201-20.2202. 
§  20.2203  and  §  30.50  of  this  chapter. 

***** 

§70.50    [Corrected] 

5.  In  the  third  line  of  S  70.50(c)(2).  in 
the  third  column,  on  page  40769.  the 
word  "prepare"  should  read  "submit." 

Dated  at  Rockville.  Maryland,  this  9lh  day 
of  December,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimsley. 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration. 

[FR  Doc.  91-29820  Filed  12-12-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

IT.D.  83781 

RIN  1545-A085 

Extension  of  Time  for  Making 
Elections 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  the 
final  regulations  under  26  CFR  part  301 
concerning  the  extension  of  time  for 
making  elections  or  applications  for 
relief  when  that  time  is  not  expressly 
prescribed  by  statute.  The  change 
permits  the  Commissioner  to  grant 
taxpayers  an  extension  of  time  for 
making  these  elections  or  applications 
under  any  subtitle  of  the  Code  other 
than  subtitle  E.  governing  Alcohol. 
Tobacco,  and  Certain  Other  Excise 
Taxes;  subtitle  G.  governing  the  Joint 
Committee  on  Taxation;  subtitle  H. 
governing  the  Financing  of  Presidential 
Elections;  and  subtitle  I,  governing  the 
Trust  Fund  Code. 

DATES:  These  amendments  are  effective 
February  13, 1959. 

FOR  FURTHER  INFORMATION  CONTACT. 
Barbara  B.  Walker.  202-566-5985  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1.910O-1  of  the  Income  Tax 
Regulations  was  originally  adopted  in 
1959,  24  FR  1206  (February  17, 1959),  and 
amended  in  1970,  35  FR  17840 
(November  20, 1970).  under  the  authority 
of  section  7805(a)  of  the  Internal 
Revenue  Code  ("the  Code").  Temporary 
regulations  (T.D.  8342).  relating  to 
§  1.9100-1,  were  published  in  the 
Federal  Register  on  April  5. 1991  (56  FR 
14023).  A  notice  of  proposed  rulemaking 


by  cross-reference  to  the  temporary 
regulations  was  published  in  the  Federal 
Renter  on  April  5, 1991  (56  FR  14041).  A 
notice  of  hearing  on  the  proposed 
regulations  was  published  in  the  Federal 
Regiater  on  May  30, 1991  (56  FR  24357), 
and  a  public  hearing  was  held  June  3, 
1991.  After  consideration  of  all  written 
and  oral  comments  regarding  the 
proposed  amendments,  this  Treasury 
Decision  adopts,  under  the  authority  of 
section  7805  of  the  Code,  the  text  of  the 
temporary  regulations  without 
substantive  changes. 

Explanation  of  ProviaioQS 

Under  {  1.9100-l(a),  the 
Commissioner,  in  his  discretion,  may 
grant  a  reasonable  extension  of  time  for 
making  an  election  under  subtitle  A  of 
the  Code  when  the  time  for  making  the 
election  is  not  expressly  prescribed  by 
statute.  Since  the  adoption  of  this 
provision  in  1959,  the  number  of 
elections  with  due  dates  prescribed  by 
regulations  under  other  subtitles  of  the 
Code  has  substantially  increased. 
Taxpayers  failing  to  make  these 
elections  by  their  prescribed  due  dates 
had  no  avenue  for  requesting  relief. 
Accordingly,  the  Service  issued 
proposed  amendments  to  §  1.9100-1  to 
permit  the  Commissioner  to  grant 
reasonable  extensions  of  time  for 
making  elections  with  non-statutory  due 
dates  under  all  subtitles  of  the  Code 
except  subtitle  E,  governing  Alcohol. 
Tobacco,  and  Certain  Other  Excise 
Taxes;  subtitle  G,  governing  the  Joint 
Committee  on  Taxation;  subtitle  H, 
governing  the  Financing  of  Presidential 
Elections;  and  subtitle  I.  governing  the 
Trust  Fund  Code.  The  amendments  do 
not  apply  to  these  subtitles  because  the 
Service  does  not  have  jurisdiction  over 
the  provisions  of  subtitles  E,  G,  H.  and  I 
(except  for  section  5881,  under  subtitle 
E.  which  imposes  an  excise  tax  on 
greenmail  but  contains  no  election 
provision). 

The  proposed  regulations  provided  a 
special  transitional  rule  for  elections  or 
applications  for  relief  required  to  be 
made  prior  to  April  5, 1991,  for  any  year 
as  to  which  the  period  of  limitations  has 
not  expired  under  subtitle  B.  Estate  and 
Gift  taxes;  subtitle  C,  Employment 
taxes;  subtitle  0,  Miscellaneous  Excise 
taxes;  and  subtitle  F,  Procedure  and 
Administration.  For  these  elections  or 
applications  the  proposed  regulations 
provided  that  taxpayers  must  request 
relief  by  the  later  of  October  2, 1991,  or 
the  date  that  is  one  year  after  the  date 
the  election  or  application  was  required 
to  be  made  ("the  window  period").  Due 
to  the  potential  for  prejudice  to  the 
interest  of  the  Government  in 
connection  with  significant  delays  in 
making  elections  and  applications,  the 
proposed  regulations  provided  that  a 


taxpayer  seeking  relief  under  this 
special  transitional  rule  must  provide 
clear  evidence  of  intent  to  make  the 
specific  election  or  application,  in 
addition  to  satisfying  the  requirements 
of  Rev.  Proc.  79-63, 1979-2  C.B.  578 
(other  than  sec.  4.01(2)),  or  any 
successor  procedure  ("the  evidence 
standard").  Ordinarily,  the  evidence 
standard  will  require  the  production  of 
written  contemporaneous  documents 
demonstrating  the  taxpayer's  intent  to 
make  the  specific  election  or 
application. 

The  specific  requirements  for 
obtaining  rehef  under  S  19100-1  set 
forth  in  Rev.  Proc.  7»-63. 1979-2  C.B.  578 
may  not  be  compatible  with  certain 
characteristics  of  some  of  the  elections 
required  to  be  made  under  the  subtitles 
added  to  the  Commissioner's 
discretionary  authority  by  this 
regulation.  lI.^til  the  issuance  of  further 
guidance,  the  Service  will  apply  Rev. 
Proc.  79-63  to  elections  under  all  the 
subtitles  now  included  in  S  301.9100-1  of 
the  regulations  taking  into  account  their 
special  characteristics,  if  any. 

The  majority  of  comments  on  the 
proposed  regulations  focused  on  the 
special  transitional  rule.  One 
commentator  suggested  that  the 
evidence  standard  be  amplified  so  that 
the  circumstances  of  an  election  would 
be  considered  sufficient  evidence  of  a 
taxpayer's  intent  to  make  the  election. 
For  example,  the  commentator  stated 
that  the  fact  that  a  QTIP-eligible  trust 
has  an  exclusively  charitable  remainder 
should  be  sufficient  evidence  of  intent  to 
make  a  QTIP  election. 

One  commentator  stated  that  the 
evidence  standard  is  unduly 
burdensome  because,  given  the 
complexity  and  number  of  elections, 
taxpayers  and  their  practitioners  may 
not  have  been  aware  of  an  election  at 
the  time  the  return  was  prepared.  This 
commentator  suggested  that  the 
evidence  standard  be  changed  to  require 
evidence  of  the  intent  to  make  the 
election  at  the  time  it  was  discovered 
that  an  election  was  reqidred  but 
omitted. 

The  final  regulations  do  not  adopt 
these  suggestions.  The  retroactive  relief 
provided  by  the  regulations  significantly 
expands  the  availability  of  rehef  under 
§  1.9100-1  of  the  regulations,  which 
generally  requires  taxpayers  to  seek 
relief  promptly  after  the  failure  to  make 
an  election.  In  view  of  the  expansive 
retroactive  relief  provided,  the  Service 
believes  it  is  appropriate  to  require  that 
taxpayers  seeking  relief  demoiistrate  a 
contemporaneous  affirmative  intent  to 
make  the  election  in  question.  Because 
intent  may  be  shown  by  the  contents  of 
any  and  all  relevant  documents,  such  as 


a  will  or  an  estate  tax  return,  a  taxpayer 
that  intended  to  make  an  election,  for 
example,  a  QTIP  election,  should  be 
able  to  meet  the  evidence  standard  in 
the  regulations. 

Another  commentator  stated  that  the 
evidence  standard  is  superfluous  and 
that  the  standards  articulated  in  Rev. 
Proc.  79-63, 1979-2  C.B.  578  are 
sufficient  to  protect  the  interests  of  the 
government. 

The  regulations  do  not  adopt  this 
approach.  Rev.  Proc.  79-63  focuses  in 
significant  part  on  the  promptness  with 
which  a  taxpayer  seeks  relief.  If  in 
determining  eligibility  for  relief  under 
the  retroactive  provision  of  the  amended 
regulation,  all  the  standards  developed 
under  Rev.  Proc.  79-63  were  strictly 
applied  without  regard  to  an  election's 
special  characteristics  (if  any],  many 
applications  particularly  those  relating 
to  elections  under  the  estate  tax 
provisions,  would  receive  unfavorable 
responses,  either  because  too  much  time 
has  elapsed  since  the  due  date  of  the 
election  or  because  the  failure  to  make 
the  election  has  been  discovered  by  the 
Service  rather  than  the  taxpayer.  The 
special  transitional  rule  eliminates  these 
barriers  and  at  the  same  time  protects 
the  interests  of  the  government,  avoids 
the  benefits  of  hindsight,  and  limits  the 
potential  for  abuse. 

One  commentator  objected  to  the 
window  period  for  requesting  relief 
under  the  special  transitional  rule, 
stating  that  no  ascertainable  tax  policy 
rationale  exists  for  the  window  period. 

Because  due  diligence  is  the  basic 
standard  for  granting  relief,  a  window 
period  is  necessary  to  ensure  that 
taxpayers  act  promptly  and  diligently. 
For  this  reason,  the  final  regulations 
retain  the  window  period.  Thus,  in  the 
case  of  elections  or  applications  for 
relief  required  to  be  made  prior  to  April 
5. 1991,  for  any  years  as  to  which  the 
period  of  limitations  has  not  expired 
under  subtitles  B,  C,  D,  and  F,  taxpayers 
must  request  relief  by  the  later  of 
October  2, 1991,  or  the  date  that  is  one 
year  after  the  date  the  election  or 
application  was  required  to  be  made. 

Three  comments  did  not  address  the 
substance  of  the  proposed  regulations. 
Therefore,  those  comments  are  not 
addressed  here. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations;  therefore,  a  fmal  Regulatory 
Flexibility  Analysis  is  not  required. 
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Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  a  copy  of  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Barbara  B.  Walker,  Office 
of  the  Assistant  Chief  Counsel  {Income 
Tax  and  Accounting),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support,  Continental  shelf.  Courts. 
Crime,  Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics.  Taxes. 

Adoption  of  Amendments  to  the 

Regulations 

Accordingly,  title  28,  parts  1  and  301, 
of  the  Code  of  Federal  Regulations  are 
a.mended  as  follows: 

PART  1— INCOME  TAXES;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 19S3 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805  *  *  * 

§  1.910O-1    [Removedl 
Par.  2  Section  1.9100-1  is  removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  3.  The  authority  for  part  301 
continues  to  read  in  part: 

Authority:  26  US  C.  7805  *  *  * 

§301.9100-1T    (Redcslijnated  and 
Amended] 

Par.  4.  Section  301.9100-lT  is 
redesignated  as  S  301.9100-1  and  the 
section  heading  is  amended  by  removing 
"(temporary)". 
Frad  T.  Goldberg.  |r.. 
Commissioner  of  Internal  Revenue. 

Approved:  November  21, 1991. 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  91-29786  Filed  12-12-fll;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Expected  Retirement 
Age 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACnow:  Final  rule. 

summary:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  (29  CFR  part 
2619)  by  adding  a  new  table  1-92  to 
appendix  D.  Table  1-92  applies  to  any 
plan  being  terminated  either  in  a 
distress  termination  or  involuntarily  by 
the  PBGC,  with  a  valuation  date  falling 
in  1992.  and  is  used  to  determine 
expected  retirement  ages  for  plan 
participants.  This  table  is  needed  in 
order  to  compute  the  value  of  early 
retirement  benefits  and,  thus,  the  total 
value  of  benefits  under  the  plan. 
EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel  (22500). 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street.  NW..  Washington.  DC 
20006:  202-778-8850  (202-778-6859  for 
TTY  and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPtXMENTARY  INFORMATION:  The 
ngulation  of  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  on 
Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans  (29  CFR  part  2619)  sets 
forth  the  methods  for  valuing  plan 
benefits  of  terminating  single-employer 
plans  covered  under  title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  ("ERISA"). 
Under  ERISA  section  4041(c),  plans 
wishing  to  terminate  in  a  distress 
termination  generally  must  value 
guaranteed  benefits  and  benefit 
habilities  xmder  the  plan  using  formulas 
set  forth  in  part  2619.  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  imderfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfund'ng. 

Under  §  2619.46,  ec.rly  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 


date  is  not  known  on  the  valuation  date. 
Subpart  D  of  part  2619  sets  forth  rules 
for  determining  the  expected  retirement 
ages  for  plan  participants  entitled  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tables  and 
examples  to  be  used  in  determining  the 
expected  early  retirement  ages. 

There  are  two  sets  of  tables  in 
appendix  D.  The  first  set,  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-91),  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  high 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retirement  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (II-A.  II-B.  and  II-C).  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
early  retirement  has  been  determined. 
The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  by  a  participant  could 
retire  under  the  plan  and  the  normal 
retirement  age  under  the  plan.  This 
expected  retirement  age  is  used  to 
compute  the  value  of  the  early 
retirement  benefit  and,  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-91  in  appendix 
D  establish  retirement  rate  categories 
for  the  calendar  years  1979  through  1991. 
The  table  for  each  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
This  document  amends  appendix  D  to 
add  table  1-92  in  order  to  provide  an 
update  correlation,  appropriate  for 
calendar  year  1992,  between  the  amount 
of  a  participant's  benefit  and  the 
probability  that  the  participant  will  elect 
early  retirement.  Table  1-92  will  be  used 
to  value  benefits  in  plans  with  valuation 
dates  that  occur  during  calendar  year 
1992. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest. 

Plan  administrators  need  to  be  able  to 
estimate  accurately  the  value  of  plan 
benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1992,  the  plan  administrator 
needs  the  updated  table  promulgated  in 
this  rule.  Accordingly,  the  public  interest 
is  best  served  by  issuing  this  table 
expeditiously,  without  an  opportunity 
for  notice  and  comment,  to  allow  as 
much  time  as  possible  to  estimate  the 
value  of  plan  benefits  with  the  proper 
table  for  plans  with  valuation  dates  in 
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date  is  not  known  on  the  valuation  date. 
Subpart  D  of  part  2619  sets  forth  rules 
for  determining  the  expected  retirement 
ages  for  plan  participants  entitled  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tables  and 
examples  to  be  used  in  determining  the 
expected  early  retirement  ages. 

There  are  two  sets  of  tables  in 
appendix  D.  The  first  set,  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-91),  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  high 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retirement  Ages 
for  Individuals  in  the  Low/MediiMn/ 
High  Categories  (II-A,  II-B,  and  II-C),  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
early  retirement  has  been  determined. 
The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  by  a  participant  could 
retire  under  the  plan  and  the  normal 
retirement  age  under  the  plan.  This 
expected  retirement  age  is  used  to 
compute  the  value  of  the  early 
retirement  benefit  and,  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-91  in  appendix 
D  establish  retirement  rate  categories 
for  the  calendar  years  1979  through  1991. 
The  table  for  each  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
This  document  amends  appendix  D  to 
add  table  I-fl2  in  order  to  provide  an 
update  correlation,  appropriate  for 
calendar  year  1992,  between  the  amount 
of  a  participant's  benefit  and  the 
probability  that  the  participant  will  elect 
early  retirement.  Table  1-92  will  be  used 
to  value  benefits  in  plans  with  valuation 
dates  that  occur  during  calendar  year 
1992. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest. 

Plan  administrators  need  to  be  able  to 
estimate  accurately  the  value  of  plan 
benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1992,  the  plan  administrator 
needs  the  updated  table  promulgated  in 
this  rule.  Accordingly,  the  public  interest 
is  best  served  by  issuing  this  table 
expeditiously,  without  an  opportunity 
for  notice  and  comment,  to  allow  as 
much  time  as  possible  to  estimate  the 
value  of  plan  benefits  with  the  proper 
tabic  for  plans  with  valuation  dates  in 
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early  1992.  Moreover,  because  of  the 
need  to  provide  immediate  guidance  for 
the  valuation  of  benefits  under  such 
plans,  and  because  no  adjustment  by 
ongoing  plans  is  required  by  this 
amendment,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
to  the  regulation  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 


individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity  or 
innovation. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibifity  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing, 
appendix  D  to  part  2619  of  subchapter  C 
of  chapter  XXVI  of  title  29.  Code  of 


Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3|. 
1341. 1344,  and  1362. 

2.  Appendix  D  to  part  2819  is  amended 
by  adding  table  1-92  as  follows: 

Appendix  D— Tables  Used  to 
Determine  Expected  Retirement  Age 


Table  1-92.— Selection  of  Retirement  Rate  Category 

(For  Plans  witti  valuation  dates  after  OecemtMr  31.  1991,  and  before  January  1,  1993] 


Participant  reaches  NRA  in  year 

Low'N 

DorwTit  at  NRA 
itiessttwi 

MedMD  '  if  monlhty  benefit  at 
NRA  is 

H^hMf 

iiiontnnf 

benefit  at  NRA 

is  greater  than 

From 

To 

1993 

1994 



365 

37S 
391 
404 
418 
431 
446 
460 
476 
491 

365 
378 
391 
404 
418 
431 
446 
460 
476 
491 

1.535 
1.590 
1.646 
1.702 
1.756 
1.816 
1.876 
1.938 
2.002 
2.068 

1.535 
1.590 

1995 .! 

1,646 

1996 

1.702 

1997 

1996 

- 

1,758 
1.816 

1999 

- 

1,876 

2000 

- 

1.938 

2001 

2002  Of  later 

2.002 
2.066 

'  Table  ll-A. 
»  Table  (1-8. 
»  Table  ll-C. 


Issued  at  Washington,  DC  this  9th  day  of 
December.  1991. 

James  B.  IxxJdiart  m. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  91-29803  Filed  12-12-91;  8:45  am] 

BILLING  CODE  TTOS-OI-M 


29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  January  1, 1992.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 


financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  January  1. 1992,  which  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 
EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW., 
Washington,  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERIS.A").  Under  ERISA 
section  4041(c],  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 


termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  imderfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  October  1, 
1991.  This  amendment  adds  to  appendix 
B  a  new  set  of  interest  rates  and  factors 
for  valuing  benefits  in  plans  that 
terminate  on  or  after  January  1, 1992. 
which  set  reflects  a  decrease  of  V* 
percent  in  the  immediate  interest  rate 
from  6%  percent  to  6V4  percent. 
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Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  pubhshes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  Hnding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  January  1, 199Z  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 


good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  a  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subi«cts  in  29  CFR  Part  2*19 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI.  title  29.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows:  ^ 

PART  2619— (AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 


Authority:  29  U.&C.  1301  (a).  1302(bK3), 
1341, 1344.  and  1362  (1968). 

2.  Rate  Set  94  of  appendix  B  is  revised 
and  Rate  Set  95  of  appendix  B  is  added 
to  read  as  follows:  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  bnmediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  ka,  ki,  til,  and  th  are  defined  in 
§  2619.45. 


For  plans  wWi  a  valuation  date 
Onorafter             A  Before 

Immediafe 

Deterred  annuitiet 

Rate  set 

annurty  rate 
(percent) 

ki 

k. 

ks 

rh 

n. 

»4 
95 

• 

10-1-91 
1-1-91    .. 

• 

1-1-92 

• 

6.75 
8.50 

• 

10600 
1.0575 

• 

1.0475 
1.0450 

• 

1.0400 
1.0400 

• 

7 
7 

• 

a 

lames  B.  Lockhart  m. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc  91-29805  Filed  12-12-91:  8:45  am) 

BIUJNO  COOC  770a-01-« 


29  CFR  Part  2621 

Limitation  on  Guaranteed  Benefita  in 
Single-Employer  Plana 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  rule  amends  appendix  A 
of  the  Limitation  on  Guaranteed  Benefits 
regulation  of  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  by 
adding  the  maximum  guaranteeable 
pension  benefit  that  may  be  paid  by  the 
PBGC  with  respect  to  a  plan  participant 
in  a  single-employer  pension  plan  that 
terminates  in  1992.  The  maximum 
guaranteeable  benefit  is  computed  in 
accordance  with  the  formula  in  section 
4022(b)(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  which 
provides  that  the  maximum 
guaranteeable  benefit  is  based  on  the 
contribution  and  benefit  base 
determined  under  section  230  of  the 
Social  Security  Act.  The  latter  number  is 


adjusted  annually,  and  that  adjustment 
automatically  changes  the  dollar  amount 
of  the  maximum  guaranteeable  benefit 
paid  by  PBGC.  The  effect  of  this 
amendment  is  to  advise  plan 
participants  and  beneficiaries  of  the 
increased  maximum  guaranteeable 
benefit  for  1992. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel. 
Office  of  the  General  Coiuisel,  Code 
22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW.. 
Washington.  DC  20006.  202-778-8850 
(202-778-8859  for  TTY  and  TTD).  These 
are  not  toll-free  numbers. 

SUPPI.EMENTARY  INFORMATION:  Section 

4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  ("ERISA")  provides  for 
certain  limitations  on  benefits 
guaranteed  by  the  Pension  Benefit 
Guaranty  corporation  ("PBGC")  in 
terminating  single-employer  pension 
plans  covered  under  title  IV  of  ERISA. 
One  of  the  limitations  set  forth  in 
section  4022(b)(3)  is  a  dollar  ceiling  on 
the  amount  of  the  monthly  benefit  that 
may  be  paid  to  a  plan  participant  by  the 
PBGC.  Subparagraph  (B)  of  section 
4022(b)(3)  provides  that  the  amount  of 


monthly  benefit  payable  in  the  form  of  a 
life  annuity  beginning  at  age  65  shall  not 
exceed  "$750  multiplied  by  a  fraction, 
the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Security  Act)  in  effect  at  the  time 
the  plan  terminates  and  the  denominator 
of  which  is  such  contribution  and 
benefit  base  in  effect  in  calendar  year 
1974  ($13,200)".  This  formula  is  also  set 
forth  in  §  2621.3(a)(2)  of  the  PBGC's 
regulation  entitled  Limitation  on 
Guaranteed  Benefits  in  Single-Employer 
Plans  (29  CFR  part  2621). 

The  Social  Security  Amendments  of 
1977  added  special  increases  to  the 
contribution  and  benefit  base.  However, 
the  amended  Social  Security  Act 
specifically  states  that,  for  the  purpose 
of  section  4022(b)(3)(B)  of  ERISA,  the 
contribution  and  benefit  base  for  each 
year  after  1976  will  be  the  base  that 
would  have  been  determined  for  each 
year  if  the  law  in  effect  immediately 
before  the  amendment  had  remained  in 
effect  without  change  (the  "old-law 
contribution  and  benefit  base").  42 
U.S.C.  430(d)  (1982).  Section  10208  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239.  enacted  December 
19, 1989)  ( "OBRA  "89")  amended  section 
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Authority:  29  U  S.C.  1301(a).  1302(bM3), 
1341. 1344.  and  1362  [1968). 

2.  Rate  Set  94  of  appendix  B  is  revised 
and  Rate  Set  95  of  appendix  B  is  added 
to  read  as  follows:  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  bnmei&ate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  ka,  kj.  Ui,  and  ih  are  defmed  in 
§  2619.45. 
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monthly  benefit  payable  in  the  form  of  a 
life  annuity  beginning  at  age  65  shall  not 
exceed  "$750  multiplied  by  a  fraction, 
the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Security  Act)  in  effect  at  the  time 
the  plan  terminates  and  the  denominator 
of  which  is  such  contribution  and 
benefit  base  in  effect  in  calendar  year 
1974  [$13,200]".  This  formula  is  also  set 
forth  in  §  2621.3(a)(2)  of  the  PBGC's 
regulation  entitled  Limitation  on 
Guaranteed  Benefits  in  Single-Employer 
Plans  (29  CFR  part  2621). 

The  Social  Security  Amendments  of 
1977  added  special  increases  to  the 
contribution  and  benefit  base.  However, 
the  amended  Social  Security  Act 
specifically  states  that,  for  the  purpose 
of  section  4022(b)(3)(B)  of  ERISA,  the 
contribution  and  benefit  base  for  each 
year  after  1976  will  be  the  base  that 
would  have  been  determined  for  each 
year  if  the  law  in  effect  immediately 
before  the  amendment  had  remained  in 
effect  without  change  (the  "old-law 
contribution  and  benefit  base").  42 
U.S.C.  430(d)  (1982).  Section  10208  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239.  enacted  December 
19, 1989)  ( "OBRA  "89")  amended  section 
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230  of  the  Social  Security  Act  to  provide 
for  the  inclusion  of  certain  deferred 
compensation  in  the  determination  of 
the  contribution  and  benefit  base  for 
1990  and  future  years.  Each  year  the 
Social  Security  Administration 
determines,  and  notifies  the  PBGC  of, 
the  old-law  contribution  and  benefit 
base  to  be  used  by  the  PBGC  under 
these  provisions. 

The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act  as  amended  by  OBRA  '89.  $41,400  is 
the  old-law  contribution  and  benefit 
base  that  is  to  be  used  to  calculate  the 
PBGC  maximum  guaranteeable  benefit 
for  1992.  Accordingly,  the  formula  under 
section  4022(b)(3)(B)  of  ERISA  and  29 
CFR  2621.3(a)(2)  is:  $750  multiplied  by 
$41.400/$13.200.  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  1992  is  $2,352.27  per  month  in 
the  form  of  a  life  annuity  beginning  at 
age  65.  If  a  benefit  is  payable  in  a 
different  form  or  begins  at  a  different 
age.  the  maximum  guaranteeable 
amount  will  be  the  actuarial  equivalent 
of$2.352.27  per  month. 

Appendix  A  to  part  2621  lists  the 
maximum  guaranteeable  benefit 
payable  by  the  PBGC  to  participants  in 
single-employer  plans  that  have 
terminated  in  each  year  from  1974 
through  1991.  This  amendment  updates 
appendix  A  for  plans  that  terminate  in 
1992. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3](B]  of 
ERISA,  and  this  amendment  makes  no 
.      change  in  its  method  of  calculation  but 
simply  lists  the  1992  maximum 
guaranteeable  benefit  amount  for  the 
public's  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1992  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  i.e.,  January  1, 1992,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
effective  less  than  30  days  after 
publication  (5  U.S.C.  553). 

The  PBGClias  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 


regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  29  CFR  Part  2621 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2621  of  subchapter  C.  chapter  XXVI.  title 
29,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  2621— LIMITATION  ON 
GUARANTEED  BENEFITS  IN  SINGLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2621 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302. 1322. 1322b. 

2.  Appendix  A  to  part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows:  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2621 — Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly 
benefit  payable  in  the  form  of  a  life 
annuity  commencing  at  age  65  as 
described  by  S  2621.3(a)(2)  to  a 
participant  in  a  plan  that  terminated  in 
that  yean 


Year 


Maximum 

guannteetf 

Die  montftty 

benem 


1992.. 


$2,352.27 


Issued  at  Washington.  DC  this  9th  day  of 
December,  1991. 

James  B.  Lockliart  til. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[PR  Doc.  91-29804  Filed  12-12-91:  8:45  am] 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal — 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b]  of  the 


Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  and  rate  series  for  the 
month  of  January  1992. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney.  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW..  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public ' 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  refiect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions:  or 
have  significant  adverse  effects  on 
competition,  employment  investment,  ur 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 
Employee  benefit  plans  and  pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 
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PART  2676— VALUATION  OF  PiAH 
BENEFITS  AND  Pt>N  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 


AHthaaty:  29  U.S.C  it  1302{b)(3). 
l399(cHl)(D).  and  1441(bKl). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 


table  of  interest  rates  therein  the 
following  new  entry: 

$2676.15    IntWML 

***** 

(c)  Interest  Rates. 


for 
yafci- 
ation 


TTw  values  for  i^  are: 


occur- 
ring in 

the 
month: 


li  b  U  h 


h  it  iio  Hi         iu        iu        iit        iu         i. 


Janu- 
a'y 
1992. 


.0675    .06625       .065    06375       0625       06125      .06125      .06125      .06125      .06125        .06        .06        .06        .06        .06  .05875 


Issued  at  Washingtoa  DC,  on  this  9th  day 
of  December  1991. 

(ames  B.  Lockhart  HI, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  91-29806  Filed  12-12-91;  8:45  amj 
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DEPARTHIENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Permanent  Regulatory 
Program;  Incidental  Coal  Extraction; 
Permits;  Performance  Standards 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendments. 

summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  to  the  Illinois 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
modify  thirteen  sections  in  title  62  of  the 
Illinois  Administrative  Code  (lAC).  The 
amendments  make  the  requirements  of 
the  Illinois  program  no  less  effective 
than  the  Federal  program,  enhance  the 
clarity  of  the  Illinois  rules,  and  meet 
Illinois  codification  rules  and  guidelines. 
EFFECTIVE  DATE:  December  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Fulton,  Director,  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  511  West 


Capitol  Avmue,  suite  202,  Springfleld, 
Illinois  62704,  Telephone:  (217)  492-4495. 
SUPPLEMENTARY  mrONMATK>N: 

I.  Background  on  the  Ill.nois  Program. 

II.  Submiaaion  of  Amendmenta. 

III.  Director's  Findings. 

IV.  Summary  of  Disposition  of  Comments. 

V.  Director's  Decision 

VI.  Procedural  Determinations. 

I.  Background  on  the  Illinoia  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  well  as  the 
Secretary's  Hndings.the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.10,  913.15.  913.16,  and 
913.17. 

II.  Submission  of  Amendments 

Pursuant  to  30  CFR  732.17,  OSM 
identified  required  revisions  to  the 
Illinois  program  by  letters  dated 
September  20, 1989  and  February  7, 1990. 
OSM  also  notified  Illinois  of  deficiencies 
which  OSM  had  determined  to  be  less 
effective  than  the  Federal  requirements 
for  surface  mining  and  reclamation 
operations  in  an  Illinois  program 
amendment  approved  by  the  Director  on 
August  29, 1990  (55  FR  35301).  and  in 
deficiency  letters  dated  November  2. 
1990  (Administrative  Record  No.  IL- 
1123J.  and  December  21. 1990 
(Administrative  Record  No.  IL-1127). 

In  response  to  these  notifications. 
Illinois  by  letter  dated  February  1, 1991 
(Administrative  Record  Na  IL-1131), 


submitted  proposed  amendments  to  its 
program.  The  program  amendments 
modify  the  following  rules  of  title  62  of 
the  LAC:  1700, 1701, 1702. 1761, 1772. 
1773. 1774. 1778. 1780, 1784, 1816. 1817. 
and  1823. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  March  4, 
1991.  Federal  Register  (56  FR  8969]  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  April  3. 
1991. 

On  June  21. 1991,  in  response  to  issue 
letters  prepared  by  OSM  on  May  8, 1991, 
and  June  5, 1991.  Illinois  submitted 
additional  revisions  to  the  program 
amendments  (Administrative  Record 
No.  IL-1164).  The  revisions  modify  the 
following  rules  of  Title  62  of  the  lAC: 
1701.  Appendix  A,  1702, 1761. 1772. 1773, 
1780, 1784, 1816, 1817,  and  1823. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  July  11, 
1991,  Federal  Register  (56  FR  31577)  and. 
in  the  same  notice,  reopened  the 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  August 
12. 1991. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendments  to 
the  Illinois  program  submitted  on 
February  1, 1991,  and  June  21. 1991. 

A.  Revisions  to  Illinois'  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 
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table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    IntWML 
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submitted  proposed  amendments  to  its 
program.  The  program  amendments 
modify  the  following  rules  of  title  62  of 
the  lAC:  1700, 1701. 1702. 1761. 1772, 
1773. 1774. 1778. 1780, 1784, 1816. 1817. 
and  1823. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  March  4. 
1991,  Federal  Register  (56  FR  8969]  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  April  3, 
1991. 

On  June  21, 1991,  in  response  to  issue 
letters  prepared  by  OSM  on  May  8, 1991, 
and  June  5, 1991.  Illinois  submitted 
additional  revisions  to  the  program 
amendments  (Administrative  Record 
No.  IL-1164).  The  revisions  modify  the 
following  rules  of  Title  62  of  the  lAC: 
1701.  Appendix  A.  1702, 1761, 1772, 1773, 
1780. 1784, 1816, 1817.  and  1823. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  July  11. 
1991,  Federal  Register  (56  FR  31577)  and. 
in  the  same  notice,  reopened  the 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  August 
12. 1991. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendments  to 
the  Illinois  program  submitted  on 
February  1, 1991.  and  June  21. 1991. 

A.  Revisions  to  Illinois'  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 
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State  regulalion 


62  lAC  1700. 11  (a) 

62  I  AC  1700. 11  (a)(2) 

62  lAC  1700. 11(c) 

62IAC  1701  AppendteA- 
62  lAC  1702 


62  lAC  1761.11(d)(2) 

62  lAC  1761.12(c).  (CHI).  (C)(2). 


62IAC 
62IAC 
62IAC 
62  (AC 
62  1AC 
62tAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62tAC 
62IAC 
62IAC 
62IAC 
62IAC 
62  lAC 
621AC 
62IAC 
62IAC 
62IAC 


1772.14(a),  (b). 

1773.5 

1773.11(a)_... 


1773  11(b)(1)(C). 

1773.15(b)(1). 

177317(h) 

1774.13(b)(1).._ 

1778.14(c) 

178016(b«3MB)..._ 
1780.37(a)(5),  (7).„ 

1780  37(b) 

1780.39 


1 784.21  (a)(2MC). 
1784.24(a)(5).  (7)... 

1784.24(b) 

1784  30 

1816  49(aK3)(A). 

iei6.49(a)(5KA) 

1816.68(a)(18).  (19) 

181684(f) _„ 

1816111(aK4) 

1816111(b)(1) 

1816.111(b)(5) 

1816.116(a)(3)(C) 


Subject 


AppMcatJility 

AppfcaMHy 

ApplioaHMy 

Definitiona:  "Roed." 
Incidental  Mining .... 


"So«  HortzoNs" 


Areas  Designated  by  Act  o(  CongreM.. 
Areas  Designated  by  Act  ot  Congress.. 


Coal  Exploration....- _.._ 

PerTTwtB  and  Perrnlt  Processing . 
Permits  and  Permit  Processing . 
Panrats  and  Permit  Processing . 

Permit  and  Permit  Processir^g .... 

Permits  and  Permit  Processing  .„.. 

Permit  Revision »« ^ 

Parmit  Applicflliona 

neclsmation  and  Operatnn  Plan.. 
...  RMtamebon  and  Operation  Plan.. 
Raolamtton  arx)  Operaboo  Plan.. 
Radsmation  and  Operation  Plan. 
nedamation  and  Opecatton  Plan. 
nacHnmiion  and  OpanMon  Han. 
Radamabor  and  Operation  Plan. 
Redametion  and  Operation  Plan. 

Pertormance  Standaids 

Partormance  Standards 


Federal  courtterpart 


30  CFR  TOO  11(a). 
30  CFR  700  n  (a)(4) 
30  CFR  701 .11(d) 
30  CFR  701. 5 

30  CFR  part  702  (Except  as 
noted     in     Fmding     ••B-2' 


1816.150(a),  (b),  (c).  (d).  (e),  (t)- 


62  lAC  1816.151(a),  (c).  (d).  (e).... 
62  lAC  1817.49(aM3)(A).._ 
62  lAC  1617. 49(a)(5)(A) 

62  lAC  iei7.ee(a)(i8).  (19). 

62  lAC  1817.64(f). 

62  lAC  1817.116(a)(3)(C) 

62  lAC  1817.150(8).  (b).  (c).  (d).  (e).  (0 

62  lAC  1817.151(a),  (0.  (d).  (e).... 

62  iAC  1823  15(bK3) „ 


Pertormance  Standards.. 
Performance  Standards.. 
Pertormance  Standards.. 
Performancfl  Standards.. 
Partormance  Standards.. 
Wsrtsroiaiice  Standards . 
RsrttvmaTwe  Standards.. 


Performance 
Pertonnance 
Performance 

Performance 
Pertormance 
PertormarKe 
Performance 


Standards.. 
Standards.. 
Standards.. 
Standards.. 
Standards.. 
Standards.. 
Standards.. 


Performance  Standards.. 
Prime  Farmlands 


') 

30  CFR  761.11(d)(2). 
30     CFR     761.12(d),     (d)(1), 

(cJ)(2). 
30  CFR  772.14(a),  (b). 
30  CFR  773,5. 
30  CFR  773.1 1(a) 
30CFR77311(b)(2)(ii) 
30  CFR  773  15(b)(1). 
30CFR773  17(i). 
30  CFR  774  13(0)(1). 
30  CFR  778  14(c). 
30CFR780  16(bt(3Mii) 
30  CFR  780.37(ai(3),  (6) 
30  CFR  780.37(b) 
30  CFR  780  38. 
30CFR784  21(a)(2)(iii). 
30  CFR  784.24(a)(3).  (6) 
30  CFR  784.24(b) 
30  CFR  784.30. 
30  CFR  816.49(a)(3)(i) 
30  CFR  8l6.49(a)(5)(i). 
30  CFR  816  68(e). 
30  CFR  816  84(t). 
30CFR8i6iil(aK4). 
30  CFR  816  111(b)(1) 
30CFR816.111(bM5). 
30  CFR  816.116(c)(2). 
30  CFR  816.150(a).  (b).  (c),  (d), 

(•>.  (t) 
30  CFR  816.1S1(a),  (c),  (d).  (•). 
30  CFR  817.49(a)(3). 
30CFR817.49(a)(5)(i). 
30  CFR  8^7  68(e). 
30CFRei7.84(t). 
30CFR817.116(cK2) 
30  C^'R  817.150(a),  (b).  (O.  (d). 

(e),  (f). 
30  CFR  ei7.151(a),  (c),  (d).  (e). 
30       CFR       82315(b)(2H4). 

816116(c)(1),  (CK2) 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Illinois'  proposed 
rules  are  no  less  effective  than  the 
Federal  rules.  He  is  also  removing  the 
required  amendments  at  30  CFR 
913.16(e).  (f).  (g),  (h).  and  (i). 

B.  Revisions  to  Illinois'  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  62  LAC  1701  Appendix  A— Definitions 

In  the  August  29. 1990,  Federal 
Register  (55  FR  35301),  Illinois  was 
required  to  submit  a  written  policy 
statement  declaring  no  area  mined 
before  August  3, 1977,  and  reclaimed 
fully  and  satisfactorily  will  be  subject 
only  to  remining  standards  if  mined 
after  August  3, 1977.  On  April  16, 1991 
(Administrative  Record  No.  11-1152). 
Illinois  submitted  a  written  policy 
statement  defining  "previously  mined 
area"  as  land  that  has  been  mined 


before  August  3. 1977.  Illinois  further 
affirmed  that  this  definition,  along  with 
its  permanent  program  remining 
standards,  preclude  an  operator  from 
remining  an  area  that  has  been  fully  and 
satisfactorily  reclaimed  and  then  leaving 
it  only  partly  reclaimed.  The  Director 
finds  the  proposed  State  definition  no 
less  effective  than  the  Federal  definition 
at  30  CFR  701.5. 

2.  62  lAC  1^2.17{c)(l)— Incidental 
Mining 

Illinois  is  proposing  to  require  that  the 
operator,  any  person  having  an  interest 
which  is  or  may  be  adversely  affected 
by  revocation  of  an  incidental  mining 
permit,  and  any  person  who  submitted 
written  comments  or  objections  to  the 
exemption  application  to  be  notified  by 
the  State  that  the  exemption  has  been 
revoked.  This  is  substantively  identical 
to  the  Federal  regulation  at  30  CFR 
702.17(c)(1).  However,  the  Federal 
regulation  also  requires  that  the 
regulatory  authority  immediately  notify 


the  operator  and  interveners  if  a 
decision  is  made  not  to  revoke  an 
exemption.  To  be  no  less  effective  than 
the  Federal  regulation,  the  Director  is 
requiring  that  the  State  include  a 
notification  provision  in  the  event  a 
decision  is  made  not  to  revoke  an 
exemption. 

3.  62  lAC  1761.11(a)— Areas  Designated 
by  Act  of  Congress 

Illinois  is  proposing  to  delete  its 
reference  to  "future"  guidelines  as  it 
applies  to  the  Wild  and  Scenic  Rivers 
Act  and  add.  instead,  "published  at  47 
FR  39454  (September  7, 1982)"  to  modify 
the  Act.  lUinois  is  also  proposing  to  add 
the  statement,  "The  guidelines  at  47  FR 
39454  do  not  include  any  subsequent 
editions  or  amendments."  The  Federal 
regulation  at  30  CFR  761.11(a)  does  not 
reference  the  September  7, 1982,  Federal 
Re^ster  notice.  However,  the  Illinois 
Administrative  Procedures  Act 
mandates  that  when  material  is 
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incorporated  by  reference  into  a  rule, 
the  rule  must  state  that  said  material 
does  not  include  any  later  amendments 
or  editions  (111.  Rev.  Stat.  1989,  ch.  127. 
par.  1006.02).  Therefore,  the  Director 
finds  the  proposed  State  regulation  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  761.11(a)  and  he  is  removing 
the  required  amendment  at  30  CFR 
913.16(c). 

4. 62  lAC  1772.11(b)(5)— Coal 
Exploration 

Illinois  is  proposing  to  require  that  a 
written  notice  of  intention  to  conduct 
coal  exploration  operations  outside  the 
permit  area  during  which  less  than  250 
tons  of  cohl  will  be  removed  include  a 
copy  of  a  fully  executed  "Application  for 
Test  Hole  Permit"  or  'Test  Hole  Record 
and  Plugging  Affidavit."  The  Federal 
regulations  at  30  CFR  772.11(b)  do  not 
include  this  requirement.  However,  the 
Director  finds  the  proposed  State 
regulation  not  inconsistent  with  the 
general  provisions  governing  coal 
exploration  notice  requirements  at  30 
CFR  772.11. 

5.  62  lAC  1773.15(b)(1)(B)— Permits  and 
Permit  Processing 

Illinois  is  proposing  to  require  that  a 
permit  applicant  submit  certain  proof  if 
the  circuit  court  reviewing  a  violation 
pursuant  to  State  judicial  review 
procedures,  30  CFR  775.13,  or 
procedures  established  by  other  states 
either  denies  a  stay  or  affirms  the 
violation.  To  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
773.15{b)(l)(ii),  the  States  regulation 
must  clarify  that  any  review  under  30 
CFR  775.13  is  conducted  by  the  Federal 
Court  and  not  by  the  State  Circuit  Court. 

6.  62  lAC  1780.21(f) /1784.14(e)— 
Reclamation  and  Operation  Plan 

In  its  submittal  letter  for  proposed 
amendments  dated  February  1, 1991 
(Administra'ive  Record  No.  IL-1131), 
Illinois  responded,  in  lieu  of  rulemaking, 
to  a  requirement  in  the  September  20, 
1989,  part  732  notification 
(Administrative  Record  No.  IL-1094). 
The  732  notification  required  that  the 
PHC  determination  address  all  proposed 
mining  activities  associated  with  the 
permit  area,  not  just  those  expected  to 
occur  during  the  term  of  the  permit, 
tllinois  stated  in  its  submittal  letter  that 
as  part  of  the  Illinois  program,  the 
purpose  of  the  PHC  is  to  address  all 
proposed  mining  activities  associated 
with  the  permit  area  for  which 
authorization  is  sought,  even  for  impacts 
which  may  extend  beyond  the  term  of 
the  permit.  As  the  State's  interpretation 
of  the  PHC  is  substantively  identical  to 
the  Federal  language  as  it  appears  in  the 


September  19, 1988,  Federal  Register  (53 
FR  36394).  the  Director  finds  the  State 
regulations  at  62  lAC  1780.21(f)  and  62 
lAC  1784(e)  no  less  effective  than  the 
Federal  regulations  at  30  CFR  780.21(f) 
and  30  CFR  784.14(e). 

7.  62  lAC  1816.49(a)(l)/l817.49(a)(l)— 
Performance  Standards — Impoundments 

Illinois  is  proposing  to  change  the  date 
reference  after  "30  CFR  77.216"  from 
1989  to  1990.  In  a  Federal  Register  notice 
dated  May  6, 1991  (56  FR  20535),  OSM 
announced  the  nonapproval  of  a  similar 
proposal  by  Illinois  to  add  the  1989 
edition  date  and  stated  that  the  Federal 
regulations  at  30  CFR  816.49(a)(1)  and  30 
CFR  817.49(a)(1)  do  not  restrict  the 
reference  to  30  CFR  77.216  to  a  specific 
edition.  OSM  required  at  30  CFR  913.16 
(j)  and  (k)  that  Illinois  refer  to  the  latest 
edition  of  30  CFR  77.216  as  of  the  date  of 
promulgation  of  its  regulation.  However, 
as  discussed  in  Director's  Finding  B-3. 
the  Illinois  Administrative  Procedures 
Act  mandates  that  when  material  is 
incorporated  by  reference  into  a  rule, 
the  rule  must  identify  the  incorporated 
material  by  location  and  date,  and  must 
state  that  the  rule  does  not  include  any 
later  amendments  or  editions.  Therefore, 
the  Director  finds  the  proposed  State 
regulations  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
1816.49(a)(1)  and  30  CFR  1817.49(a)(1) 
and  he  is  removing  the  required 
amendments  at  30  CFR  913.16  (j)  and  (k). 

8.  62  lAC  1816.49(a)(3)(B)/ 
1817.49(a)(3)(B)— Performance 
Standards — Impoimdments 

At  subsection  (B).  Illinois  is  proposing 
to  require  that  an  impoundment  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  except  for  a  coal  mine 
waste  impounding  structure,  and  located 
where  failure  would  not  be  expected  to 
cause  loss  of  life  or  serious  property 
damage  shall  have  a  minimum  static 
safety  factor  of  1.3  for  a  normal  pool  or 
meet  the  requirements  of  U.S.  Soil 
Conservation  Service  (SCS)  Practice 
Standard  #378.  "Ponds,"  April  1987. 
which  is  incorporated  by  reference.  It 
should  be  noted  that  the  April  1987, 
version  of  "Ponds"  was  developed 
specifically  for  Illinois.  The  Federal 
regulations  at  30  CFR  816.49(a)(3](ii)  and 
30  CFR  817.49(a)(3)(ii)  allow  the 
regulatory  authority  to  establish 
engineering  design  standards 
comparable  to  the  1.3  static  safety 
factor.  On  July  29. 1991,  OSM  conducted 
a  technical  evaluation  of  the  SCS 
standards  and  determined  that  the 
standards  were  comparable  to  the  1.3 
static  safety  factor  (Administrative 
Record  No.  IL-1173).  therefore,  the 
Director  finds  the  proposed  State 


regulations  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.49(a)(3)(ii)  and  30  CFR 
817.49(a)(3)(ii). 

9.62IACl816.49(a)(10)(B)/ 
1817.49(a)(10)(B)— Performance 
Standards — Impoundments 

Illinois  is  proposing  to  exem.pt  from 
certain  examination  requirements  water 
impounding  structures  that  impound 
water  to  a  design  elevation  not  more 
than  5  feet  above  the  upstream  toe  of 
the  structure  and  have  a  storage  volume 
of  not  more  than  20  acre-feet.  The 
exemption  request  must  be 
accompanied  by  a  report  sealed  by  a 
registered,  professional,  licensed 
engineer  which  describes  the  hazard 
potential  of  the  structure.  The  report  will 
be  field  verified  by  the  State  prior  to 
approval  and  periodically  thereafter. 
The  State  may  terminate  the  exemption 
if  warranted.  The  Federal  regulations  at 
30  CFR  816.49(a)(10)  and  30  CFR 
817.49(a)(10)  pertaining  to  the  inspection 
of  impoundments  do  not  provide  for 
exemptions.  On  September  7, 1990,  OSM 
developed  criteria  to  be  used  by  Illinois 
to  demonstrate  that  small,  non- 
hazardous  impoundments  pose  no  threat 
to  life,  property  or  the  environment 
(Administrative  Record  No.  ILr-1106A). 
On  August  7. 1991.  OSM  conducted  a 
technical  evaluation  of  the  proposed 
exemption  and  foimd  that  because  of 
site-specific  factors  such  as  Illinois' 
relatively  flat  terrain  and  sparse 
population  in  the  coal  producing  areas,  - 
an  exemption  from  the  annual 
certifications  and  quarterly  inspections 
of  non-hazardous  impoundments  is 
acceptable  in  Illinois  (Administrative 
Record  NO.  IL-1174).  The  Director  finds 
the  proposed  State  regulations  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.49(a)(10)  and  30  CFR 
817.49(a)(10)  but  requires  that  Illinois 
use  the  criteria  developed  by  OSM  on 
September  7. 1990,  as  a  guideline  when 
reviewing  exemption  requests.  In  a  letter 
dated  October  15. 1991  (Administrative 
Record  No.  IL-1178),  Illinois  agreed  to 
use  this  criteria  when  reviewing  an 
exemption  request  under  this  rule. 

10.  62  lAC  1816.84(b)(2)/l817.84(b)(2)— 
Performance  Standards — Coal  Mine 
Waste 

Illinois  is  proposing  to  require  that 
each  impounding  structure  constructed 
of  coal  mine  waste  or  intended  to 
impound  coal  mine  waste  that  meets  the 
criteria  of  30  CFR  77.216(a)  have 
sufficient  spillway  capacity  to  safely 
pass,  adequate  storage  capacity  to 
safely  contain,  or  a  combination  of 
storage  and  spillway  capacity  to  safely 
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regulations  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.49(a)(3)(ii)  and  30  CFR 
817.49(a)(3)(ii). 

9.62IACl816.49(a)(10)(B)/ 
1817.49(a)(10)(B)— Performance 
Standards — Impoundments 

Illinois  is  proposing  to  exem.pf  from 
certain  examination  requirements  water 
impounding  structures  that  impound 
water  to  a  design  elevation  not  more 
than  5  feet  above  the  upstream  toe  of 
the  structure  and  have  a  storage  volume 
of  not  more  than  20  acre-feet.  The 
exemption  request  must  be 
accompanied  by  a  report  sealed  by  a 
registered,  professional,  licensed 
engineer  which  describes  the  hazard 
potential  of  the  structure.  The  report  will 
be  field  verified  by  the  State  prior  to 
approval  and  periodically  thereafter. 
The  State  may  terminate  the  exemption 
if  warranted.  The  Federal  regulations  at 
30  CFR  816.49(a)(10)  and  30  CFR 
817.49(a)(10)  pertaining  to  the  inspection 
of  impoundments  do  not  provide  for 
exemptions.  On  September  7, 1990,  OSM 
developed  criteria  to  be  used  by  Illinois 
to  demonstrate  that  small,  non- 
hazardous  impoundments  pose  no  threat 
to  life,  property  or  the  environment 
(Administrative  Record  No.  IL-1106A). 
On  August  7, 1991,  OSM  conducted  a 
technical  evaluation  of  the  proposed 
exemption  and  foimd  that  because  of 
site-specific  factors  such  as  Illinois' 
relatively  flat  terrain  and  sparse 
population  in  the  coal  producing  areas, 
an  exemption  from  the  annual 
certifications  and  quarterly  inspections 
of  non-hazardous  impoundments  is 
acceptable  in  Illinois  (Administrative 
Record  NO.  IL-1174).  The  Director  finds 
the  proposed  State  regulations  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.49(a)(10)  and  30  CFR 
817.49(a)(10)  but  requires  that  Illinois 
use  the  criteria  developed  by  OSM  on 
September  7. 1990,  as  a  guideline  when 
reviewing  exemption  requests.  In  a  letter 
dated  October  15, 1991  (Administrative 
Record  No.  IL-1178),  Illinois  agreed  to 
use  this  criteria  when  reviewing  an 
exemption  request  under  this  rule. 

10.  62  lAC  1816.84(b)(2)/l817.84(b)(2)— 
Performance  Standards — Coal  Mine 
Waste 

Illinois  is  proposing  to  require  that 
each  impounding  structure  constructed 
of  coal  mine  waste  or  intended  to 
impound  coal  mine  waste  that  meets  the 
criteria  of  30  CFR  77.216(a)  have 
sufficient  spillway  capacity  to  safely 
pass,  adequate  storage  capacity  to 
safely  contain,  or  a  combination  of 
storage  and  spillway  capacity  to  safely 


control  the  probable  maximum 
precipitation  of  a  6-hour  precipitation 
event  as  specified  by  the  State  after 
consideration  of  certain  factors.  The 
Federal  regulations  at  30  CFR 
816.84(b)(2)  and  30  CFR  817.84(b)(2) 
specify  a  6-hour  precipitation  event  "or 
greater  event."  To  be  no  less  effective 
than  the  Federal  regulations,  the 
Director  is  requiring  the  State  to  provide 
for  a  "greater  event" 

11.  62  lAC  1816.116(a)(2)(C)/ 
1817.116(a)(2)(C)— Performance 
Standards — Revegetation 

On  Septem     -  20, 1989, 
(Administrative  Record  No.  IL-1094) 
pursuant  to  30  CFR  732.17(f)(1).  Illinois 
was  notified  by  OSM  that  it  must  obtain 
OSM  approval  through  the  State 
amendment  process  for  all  normal 
husbandry  practices  as  required  by  the 
Federal  regulations  at  30  CFR 
816.116(c)(4)  and  30  CFR  817.116(c)(4). 
Illinois  is  not  proposing  to  make  the 
required  change.  By  letter  dated  October 
15, 1991  (Administrative  Record  No.  IL- 
1178),  Illinois  stated  that  the  normal 
husbandry  practices,  which  are  to  be 
approved  by  the  state  program 
amendment  process,  are  Umited  to  those 
practices  currently  used  and  identified 
in  the  proposed  regulation.  The  Director 
finds  that  while  IlHnois'  position  is 
consistent  %vith  the  Federal  regulations 
at  30  CFR  816.116(c)(4)  and  30  CFR 
817.118(c)(4),  the  language  in  niinois" 
regulations  at  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C)  is  less  effective  than 
the  Federal  regulations.  By  this  action, 
the  Director  is  amending  the  part  732 
letter  dated  September  2a  1989,  to 
require  that  lUinois  either  amend  its 
regulations  to  require  OSM  approval  of 
all  normal  husbandry  practices  other 
than  those  specifically  listed  in  its 
approved  program  or  delete  the 
provision  providing  Illinois  with  the 
authority  to  approve  unspecified 
husbandry  practices. 

12.  62  lAC  lbl6.116(a)(2)(D),  (E)/ 
1817.116(a)(2)(D),  (E)— Performance 
Standards — Rills  and  Gullies 

Illinois  is  proposing  to  add  the 
following  determinations  regarding  rill 
and  gully  repair  (a)  Rill  and  gully  repair 
on  cropland-capable  reclaimed  land  will 
not  be  considered  augmentation  if  an 
operator  has  an  approved  erosion 
control  plan  in  place  in  the  field  and 
shortly  after  the  first  rainfall  event  after 
the  repair,  the  Department  makes 
certain  determinations  concerning  the 
size,  nature,  and  stability  of  the  area, 
and  (b)  rill  and  gully  repair  on 
noncropland-capable  land  will  not  be 
considered  augmentation  if,  shortly  after 
the  first  rainfall  event  after  the  repair. 


the  Department  makes  the  same 
determinations  noted  above.  The 
Federal  regulations  at  30  CFR 
816.116(c)(4)  and  30  CFR  817.116(c)(4) 
allow  the  regulatory  authority  to 
approve  selective  husbandry  practices 
with  prior  approval  from  OSM.  On 
December  10. 1888.  OSM  approved,  in 
principle,  the  repair  of  rills  and  gullies 
on  cropland  in  Illinois  as  a  normal 
husbandry  practice  (51  FR  44455). 
Illinois,  in  its  submission  dated  June  21. 
1991  (Administrative  Record  No.  IL- 
1164),  addresses  the  designation  of  rill 
and  gully  repair  as  a  normal  husbandry 
practice  on  noncropland-capable  land. 
Illinois  supports  this  designation  by 
citing  three  publications  which  conclude 
that  erosion  is  a  common  problem  on 
unmined  non-cropland  areas  in  the 
state.  As  a  result,  rill  and  gully  repair  is 
routinely  practiced  on  these  unmined 
non-cropland  areas.  Therefore,  since 
Illinois  has  demonstrated  that  rill  and 
gully  repair  is.  in  fact,  a  normal 
husbandry  practice  on  noncropland- 
capable  land  in  that  state,  the  Director 
finds  the  proposed  State  regulations  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(c)(4)  and 
30  Cni  817.116(c)(4). 

13.  62  lAC  1816.116(a)(3).  (a)(3)(D): 
1816.117(a).  (b),  (c)/l817.116(a)(3), 
(a)(3)(D);  1817.117(a).  (b).  (c)— 
Performance  Standards — ^Revegetation 

lUinois  is  proposing  to  delete  the  term 
"stocking"  in  subsections  1616.116(a)(3) 
and  1617.116(a)(3)  and  replace 
"stocking"  with  "populations"  or 
"vegetation"  in  the  remaining 
subsections.  The  Federal  regulations  at 
30  CFR  816.116(a)(2),  (b)(3)  and  30  CFR 
817.116(a)(2).  (b)(3)  use  the  term 
"stocking."  Illinois,  in  its  submission 
dated  June  21. 1991  (Administrative 
Record  No.  IL-1184).  stated  that  the 
changes  were  proposed  to  avoid 
possible  misinterpretation  of  the 
requirements  and  comparisons  between 
tree  planting  rates  and  expected 
numbers  for  success.  No  substantive 
performance  reductions  will  result  from 
the  proposed  changes.  The  Director 
finds  the  proposed  changes  do  not 
render  the  State  regulations  less 
effective  than  the  Federal  regulations  at 
30  CFR  818.116(a)(2).  (b)(3)  and  30  CFR 
817.116(a)(2).  (b)(3).  and  he  is,  therefore, 
approving  these  changes. 

14.  62  lAC  1816.116(a)(3)(E)/ 
1817.116(a)(3)(E)— Performance 
Standards— Revegetation 

Illinois  is  proposing  to  revise  its 
revegetation  success  standards  to  allow 
the  use  of  one  successful  year  of  com 
production  as  a  substitute  for  one 
successful  year  of  hay  production  on 


high  capability  land.  The  Federal 
regulations  at  30  CFR  616.116(c)(2)  and 
30  CFR  817.116(c)(2)  do  not  provide 
standards  for  high  capability  lands. 
Illinois,  in  its  submission  dated  June  21,  . 
1991  (Administrative  Record  No.  IL- 
1164).  stated  "high  capability"  land  is 
suitable  for  cropland  as  well  as  pasture 
and/or  hayland.  Cropland/ hayland 
rotations  are  common  land  uses  in  areas 
surrounding  mines.  The  proposed 
revision  would  permit  the  operator  to 
plant  both  crops  typically  grown  in  the 
area.  The  Director  finds  the  proposed 
regulation  not  inconsistent  with  the 
general  Federal  regulations  governing 
revegetation  success  standards  at  30 
CFR  816.116(c)(2)  and  30  CFR 
817.116(c)(2).  Illinois  also  proposes  to 
amend  this  paragraph  by  excluding  the 
first  year  of  the  five-year  extended 
responsibility  period  from  consideration 
of  productivity  success  on  pasturpland, 
hayland  and  grazing  land.  This  proposal 
is  no  less  effective  than  30  CFR 
816.116(c)(2)  and  817.116(c)(2),  which 
also  excludes  the  first  year  of  the 
responsibility  period  when  measuring 
revegetation  success,  and  is.  therefore, 
approved. 

15.  62  lAC  1816.117/1817.117— 
Performance  Standards — Revegetation 

On  September  20, 1989.  Illinois  was 
notified  pursuant  to  30  CFR  732.17(f)(1) 
(Administrative  Record  No.  IL-1094) 
that  the  Federal  rules  at  30  CFR 
816.116(b)(3)(i)  and  30  CFR 
817.116(b)(3)(i)  had  been  revised  to 
require  that  minimum  stocking  and 
planting  arrangements  for  areas 
developed  for  fish  and  wildlife  habitat, 
recreation,  shelterbelts  or  forest 
products  be  specified  by  the  regulatory 
authority  after  consultation  with  and 
approval  by  the  State  agencies 
responsible  for  the  administration  of 
forestry  and  wildlife  programs.  In  its 
submittal  letter  for  proposed 
amendments  dated  February  1. 1991 
(Administrative  Record  No.  IL-1131), 
Illinois  responded,  in  lieu  of  rulemaking, 
to  the  required  amendment.  lUinois 
stated  in  its  letter  that  the  agency 
responsible  for  the  administration  of 
forestry  and  v«ldlife  programs  is  the 
Illinois  Department  of  Conservation 
(IDOC).  In  a  letter  dated  December  17. 
1990  (Administrative  Record  No.  IL- 
1131).  IDOC  stated  that  the  regulations 
at  62  lAC  1816.117  and  62  lAC  1817.117 
were  developed  with  input  from  the 
IDOC  and  that  under  the  provisions  of 
sections  9.04  and  9.05  of  the  State  Act 
IDOC  as  a  member  of  the  Interagency 
Committee  inputs  into  all  related  issues 
on  both  permit  specific  and 
programmatic  levels.  OSM  interprets 
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this  letter  to  include  IDOC  input  on 
speciHc  planting  arrangements.  The 
provisions  at  62  lAC  1816.117  and  62 
lAC  1817.117  include  minimum  stocking 
requirements  and  the  requirement  that 
trees  and  shrubs  that  will  be  used  in 
determining  the  success  of  vegetation 
and  the  adequacy  of  plant  arrangement 
shall  have  utility  for  the  approved  post- 
mining  land  use.  The  Director,  therefore, 
finds  the  State  regulations  at  62  lAC 
1816.117  and  62  lAC  1817.117  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(b)(3)(i)  and  30  CFR 
817.116(b)(3)(i). 

18.  62  lAC  1816.117(a)(1)/ 
1817.117(a)(1)— Performance 
Standards — Revegetation 

Illinois  is  proposing  to  modify  its 
parameters  for  determining  the  success 
of  vegetation  by  specifying  that  tree 
and/or  shrub  population  shall  be 
considered  successful  if  it  meets  certain 
tests  during  the  last  year  of  the 
responsibility  period  or  later.  Illinois 
stated  in  its  letter  of  October  15, 1991 
(Administrative  Record  No.  IL-1178), 
that  the  words  "or  later"  were  added  to 
allow  the  Department  to  test  an  area 
later  in  the  responsibility  period  in  the 
event  testing  is  not  done  in  year  five  of 
the  minimum  five  year  responsibility 
period.  The  Federal  regulations 
pertaining  to  revegetation  at  30  CFR 
816.116(c)(2)  and  30  CFR  817.116(c)(2) 
require  that  such  standards  apply  to  the 
growing  season  of  the  last  year  of  the 
responsibility  period.  OSM's  preamble 
discussion  in  the  September  2, 1983. 
Federal  Register  (48  FR  40156)  made  it 
clear  that  the  responsibility  period 
continues  on  a  year-to-year  basis  until 
the  standards  are  satisfied.  Because  the 
phrase  "or  later"  could  be 
misinterpreted  to  mean  testing  could  be 
done  after  the  expiration  of  the 
responsibility  period,  the  Director  finds 
the  proposed  State  regulations  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(c)(2)  and  30  CFR 
817.116(c)(2)  and  is  not  approving  the 
words  "or  later."  Therefore,  he  is 
requiring  that  Illinois  delete  the  words 
"or  later"  from  its  regulations  at  62  lAC 
1816.117(a)(1)  and  62  lAC  1817.117(a)(1). 

Also,  Illinois  is  amending  paragraph 
(1),  subsection  (a)  of  sections  1816.117 
and  1817.117  by  requiring  that  all  trees 
and  shrubs  counted  in  determining 
success  shall  be  healthy.  The  Director 
finds  that  this  proposal  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(b)(3)(ii)  and 
817.116(b)(3)(ii). 


17.  62  lAC  1816.117(a)(3)/ 
1817.117(a)(3)— Performance 
Standards — Revegetation 

Illinois  is  proposing  to  delete  its 
reference  to  rock  areas  and  surface 
water  drainage  ways  and  exempt-only 
parking  lots  and  similar  impervious 
structures  and  permanent  roads  on  the 
revegetated  area  from  the  planting  of 
trees  and  shrubs  or  herbaceous  ground 
cover.  In  Item  A-2  of  the  September  20, 
1989,  part  732  notification,  the  Director 
informed  Illinois  that  rock  areas  could 
not,  under  the  Federal  regulations,  be 
exempted  from  stocking  requirements. 
Impervious  structures  and  facilities 
constructed  or  maintained  in  support  of 
the  approved  postmining  land  use  could, 
however,  be  exempted.  The  Director 
finds  the  proposed  regulations  not 
inconsistent  with  the  Federal  regulations 
bt  30  CFR  816.116{b)(3)(ii)  and  30  CFR 
817.116(b)(3)(ii)  governing  revegetation 
and  that  they  satisfy  the  requirements  of 
Item  A-2  of  the  September  20, 1989,  part 
732  notiHcation. 

18.  62  lAC  1816.117(a)(5)/ 
1817.117(a)(5)— Performance 
Standards — Revegetation 

Ilinois  is  proposing  to  include  as 
normal  husbandry  and  conservation 
practices:  Pnming,  disease,  pest,  vermin 
and  herbaceous  vegetation  control 
including  mowing,  replanting  and  rill 
and  gully  repair.  The  replanting  of  trees 
and  shrubs  in  specified  areas  is  limited 
to  20  percent  of  the  original  approved 
planting  rate  during  the  first  year  of  the 
responsibility  period  and  10  percent 
during  the  second  year.  The  Federal 
regulations  at  30  CFR  816.116(c)(4)  and 
30  CFR  817.116(c)(4)  allow  the  regulatory 
authority  to  approve  selective 
husbandry  practices  with  prior  approval 
from  OSM.  As  discussed  in  Director's 
Finding  12,  the  Director  has  approved 
rill  and  gully  repair  as  a  normal 
husbandry  practice.  On  December  10, 
1986,  the  Director  concurred  with  an 
analysis  submitted  by  Illinois  which 
demonstrated  that  the  replanting  of 
trees  and  shrubs  is  a  normal  husbandry 
practice  in  Illinois  (51  FR  44454).  Illinois' 
administrative  record  also  supports  this 
determination.  On  August  30, 1991,  OSM 
conducted  a  technical  evaluation  of  the 
proposed  replanting  percentages  for 
trees  and  shrubs  and  found  the 
percentages  to  be  acceptable 
(Administrative  Record  No.  IL-1176). 
Therefore,  the  Director  finds  the 
proposed  State  regulations  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(c)(4)  and  30  CFR 
817.116(c)(4). 


19.  62  lAC  1816.117(d)(l)-K5)/ 
1817.117(d)(l)-{5)— Performance 
Standards — Revegetation 

Illinois  is  proposing  to  specify 
measurement  techniques  for  vegetative 
ground  cover.  Twenty  random  testing 
points  are  to  be  identified  and  a 
percentage  of  ground  cover  will  be 
established  by  taking  the  total  number 
of  measurements  where  ground  cover  is 
determined  to  be  present.  The  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
30  CFR  817.116(a)(1)  permit  the 
regulatory  authority  to  select  standards 
for  success  and  statistically  valid 
sampling  techniques  for  measuring 
success.  On  August  30, 1991 
(Administrative  Record  No.  IL-1176), 
and  September  13, 1991  (Administrative 
Record  No.  IL-1177),  OSM  conducted 
technical  evaluations  of  the  State's 
proposed  measurement  technique  and 
found  it  to  be  acceptable.  Therefore,  the 
Director  finds  the  proposed  State 
regulations  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(a)(1). 

20. 1816.117(d)(6)/l817.117(d)(6}— 
Performance  Standards — Revegetation 

Illinois  is  proposing  that  the 
measurement  techniques  specified  in 
subsections  1816.117(d)(l)-{5)/ 
1817.117(d)(l)-{5)  be  considered 
successful  if  the  vegetative  ground  cover 
is  adequate  to  control  erosion  and 
sufficient  to  achieve  its  approved  post- 
mining  land  use  provided  the  average 
ground  cover  is  70  percent  or  greater. 
The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(a)(1) . 
permit  the  regulatory  authority  to  select 
standards  for  success.  On  August  30, 
1991,  OSM  conducted  a  technical 
evaluation  of  the  proposed  70  percent 
standard  and  found  it  to  be  acceptable 
in  conjunction  with  tree  and  shrub 
planting  (Administrative  Record  No.  IL- 
1176).  On  September  13, 1991,  OSM 
conducted  a  technical  evaluation  of  the 
proposed  method  for  measuring  ground 
cover  and  found  it  to  be  statistically 
valid  (Administrative  Record  No.  IL- 
1177).  In  a  letter  dated  October  15, 1991 
(Administrative  Record  No.  IL-1178), 
Illinois  clarified  that  the  70  percent 
standard  is  to  be  used  solely  to 
determine  the  adequacy  to  control 
erosion  along  with  the  absence  of  rills 
and  gullies,  and  was  not  intended  to 
establish  a  lower  ground  cover  standard 
for  pasture/hayland  and  that  pasture/ 
hayland  is  subject  to  a  90  percent 
success  standard  for  previously 
unmined  land.  Illinois  also  stated  that  it 
would  interpret  the  regulations  as 
described  in  its  letter  in  order  to  be  no 
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19.  62  lAC  1816.117(d)(lH5)/ 
1817.117{d)(lH5}— Performance 
Standards — Revegetation 

Illinois  is  proposing  to  specify 
measurement  techniques  for  vegetative 
ground  cover.  Twenty  random  testing 
points  are  to  be  identified  and  a 
percentage  of  ground  cover  will  be 
established  by  taking  the  total  number 
of  measurements  where  ground  cover  is 
determined  to  be  present.  The  Federal 
regulations  at  30  CFR  816.116(a](l]  and 
30  CFR  817.116(a)(1)  permit  the 
regulatory  authority  to  select  standards 
for  success  and  statistically  valid 
sampling  techniques  for  measuring 
success.  On  August  30, 1991 
(Administrative  Record  No.  IL-1176), 
and  September  13, 1991  (Administrative 
Record  No.  IL-1177),  OSM  conducted 
technical  evaluations  of  the  State's 
proposed  measurement  technique  and 
found  it  to  be  acceptable.  Therefore,  the 
Director  finds  the  proposed  State 
regulations  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(a)(1). 

20. 1816.117(d)(6)/l817.117(d)(6}— 
Performance  Standards — Revegetation 

Illinois  is  proposing  that  the 
measurement  techniques  specified  in 
subsections  1816.117(d)(l)-{5)/ 
1817.117(d)(l)-(5)  be  considered 
successful  if  the  vegetative  ground  covei 
is  adequate  to  control  erosion  and 
sufficient  to  achieve  its  approved  post- 
mining  land  use  provided  the  average 
ground  cover  is  70  percent  or  greater. 
The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(a)(1) . 
permit  the  regulatory  authority  to  select 
standards  for  success.  On  August  30, 
1991,  OSM  conducted  a  technical 
evaluation  of  the  proposed  70  percent 
standard  and  found  it  to  be  acceptable 
in  conjunction  with  tree  and  shrub 
planting  (Administrative  Record  No.  IL- 
1176).  On  September  13, 1991,  OSM 
conducted  a  technical  evaluation  of  the 
proposed  method  for  measuring  ground 
cover  and  found  it  to  be  statistically 
valid  (Administrative  Record  No.  IL- 
1177).  In  a  letter  dated  October  15, 1991 
(Administrative  Record  No.  IL-1178), 
Illinois  clarified  that  the  70  percent 
standard  is  to  be  used  solely  to 
determine  the  adequacy  to  control 
erosion  along  with  the  absence  of  rills 
and  gullies,  and  was  not  intended  to 
establish  a  lower  ground  cover  standard 
for  pasture/hayland  and  that  pasture/ 
hayland  is  subject  to  a  90  percent 
success  standard  for  previously 
unmined  land.  Illinois  also  stated  that  it 
would  interpret  the  regulations  as 
described  in  its  letter  in  order  to  be  no 
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less  effective  than  the  Federal 
regulations.  Based  upon  the  statement, 
the  Director  is  approving  the 
interpretation  and  proposed  application 
of  these  regulations  as  provided  in  the 
Illinois  letter  as  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(a)(1). 
But,  he  is  requiring  that  Illinois  clarify  in 
its  regulations  that  the  70  percent 
standard  for  vegetative  ground  cover 
does  not  apply  in  determining 
revegetation  success  on  previously 
unmined  pasture  and/or  hayland  or 
grazing  land. 

21.  62  lAC  1816.151(b)/l817.151(b)— 
Performance  Standards — Primary  Roads 

.    Illinois  is  proposing  to  require  that 
primary  road  embankments  have  side 
slopes  of  2H:1V  or  flatter,  or  have  a 
minimum  static  safety  factor  of  1.3.  All 
primary  road  embankments  are  required 
to  be  designed  and  constructed  using 
current  and  prudent  engineering 
practices.  The  Federal  regulations  at  30 
CFR  816.151(b)  and  30  CFR  817.151(b) 
require  that  primary  road  embankments 
have  a  minimum  static  safety  factor  of 
1.3.  The  regulatory  authority  may,  in  lieu 
of  engineering  tests,  establish  design 
standards  through  the  State  program 
approval  process  to  establish 
compliance  with  the  1.3  safety  factor. 
Illinois,  in  its  submittal  dated  June  21. 
1991  (Administrative  Record  No.  IL- 
1164).  stated  it  adopted  as  an  alternate 
criterion,  the  Illinois  Department  of 
Transportation  (IDOT)  design  standard 
which  establish  a  minimum  2H:1V  or 
flatter  for  embankment  side  slopes. 
However,  the  IDOT  regulations  are 
based  on  other  standards  that  Illinois 
!  did  not  include.  The  Director  finds  the 
proposed  State  regulations  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.151(b)  and  30  CFR  817.151(b)  and  is 
requiring  that  Illinois  include  additional 
technical  requirements  in  its  alternate 
design  standards,  including,  but  not 
limited  to  compaction,  which  establish 
compliance  with  the  1.3  static  safety 
factor  requirement. 

22.  62  lAC  1823.14(g)— Prime  Farmlands 

Illinois  is  proposing  to  add  a  new 
subsection  which  requires  that  prime 
farmlands  have  a  planned  erosion 
control  system  if  certain  levels  of  soil 
loss  from  row  crop  production  are 
expected.  The  Federal  regulations  at  30 
CFR  823.14  governing  soil  replacement 
on  prime  farmland  do  not  contain  this 
specific  requirement.  The  Federal 
regulations  at  30  CFR  816.116(c)(4)  and 
30  CFR  817.116(c)(4)  permit  the 
regulatory  authority  to  approve  selective 
husbandry  practices  with  prior  approval 
from  OSM.  On  June  2. 1988,  Illinois 


submitted  justification  and  rationale 
with  a  detailed  discussion  of  the  factual 
basis  for  its  position  on  repair  of  rills 
and  gullies  as  a  normal  husbandry 
practice  in  Illinois.  On  December  10. 
1986  (51  FR  44455).  OSM  found  that 
Illinois  had  developed  an  extensive 
administrative  record  in  support  of  the 
repair  and  rills  and  gullies  as  a  normal 
husbandry  practice,  and  the  Director 
concurred  with  the  analysis  submitted 
by  Illinois  which  demonstrated  that  the 
repair  of  rills  and  gullies  to  control 
erosion  is  a  normal  husbandry  practice 
in  Illinois  cropland  soils.  Therefore,  the 
Director  finds  the  proposed  regulation 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  823.14,  30  CFR 
816.116(c)(4)  and  30  CFR  817.116(c)(4). 

C.  Revisions  to  Illinois'  Regulations 
With  no  Corresponding  Federal 
Regulations 

1.  62  LAC  1816.116(a)(4)(A)— 
Performance  Standards — Revegetation 

Illinois  is  proposing  to  correct  the 
citation  to  its  regulations  from  62  lAC 
1788.12  to  62  L\C  1774.13(b)(2)  as  it 
applies  to  the  use  of  the  Agricultural 
Lands  Productivity  Formula.  There  is  no 
comparable  Federal  regulation. 
However,  the  Director  finds  the 
proposed  regulation  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

2.  62  LAC  1816.116(a)(4)(D)— 
Performance  Standards — Revegetation 

Illinois  is  proposing  to  revise  its 
revegetation  success  standards  to  limit 
the  use  of  wheat  crops  for  revegetation 
success  purposes  to  one  year.  There  is 
no  comparable  Federal  regulation. 
However,  the  Director  finds  the 
proposed  regulation  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

3.  62  lAC  18t6.116(b)(2)/l817.116(b)(2}— 
Performance  Standards — Revegetation 

Illinois  is  proposing  to  extend  the 
permittees'  yearly  filing  date  for  the 
report  of  reclamation  activities  from 
January  1  to  February  15.  There  is  no 
comparable  Federal  regulation. 
However,  the  Director  finds  the 
proposed  regulation  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

4.  62  lAC  1816  Appendix  A— 
Agricultural  Lands  Productivity  Formula 

Illinois  is  proposing  to  make  several 
revisions  to  its  sampling  procedures  and 
crop  formulas.  There  is  no  comparable 
Federal  regulation.  On  July  17, 1991, 
OSM  conducted  a  technical  evaluation 
of  the  State's  proposed  revisions  and 


found  them  to  be  acceptable  with  the 
exception  of  a  few  minor  inconsistencies 
in  the  text  (Administrative  Record  No. 
IL-1170A).  Illinois,  a  future  rulemaking, 
will  correct  the  text.  In  the  October  15. 
1991,  letter  (Administrative  Record  No. 
IL-1178).  Illinois  stated  that  although 
there  are  references  to  the  old  method  of 
sampling,  the  mathematics  of  the 
formula  are  not  affected.  The 
mathematical  symbols  have  been 
rewritten  to  correct  any  confusion  in  the 
formula.  Therefore,  as  those 
inconsistencies  do  not  impact  the 
application  of  the  sampling  procedures 
or  crop  formulas,  the  Director  finds  the 
proposed  regulation  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  March  4. 1991,  Federal 
Register  ended  on  April  3. 1991  (56  FR 
8969).  No  comments  were  received  and 
the  scheduled  public  hearing  was  not 
held  as  no  one  requested  an  opportunity 
to  provide  testimony.  The  public 
comment  period  was  reopened  as 
announced  in  the  July  11. 1991.  Federal 
Register,  and  closed  August  12. 1991. 
Again,  no  comments  were  received  and 
the  scheduled  public  hearing  was  not 
held  as  no  one  requested  an  opportunity 
to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  submitted  comments  concerning 
several  proposed  Illinois  regulations  and 
offered  suggestions  for  future 
amendments. 

The  FWS  commented  that  the 
terminology  in  various  sections  of  the 
Illinois  regulatory  program  does  not 
demonstrate  the  incorporation  of  the 
consultation  process  for  mining 
activities  that  may  affect  Federally- 
listed  or  proposed  threatened  and 
endangered  species.  The  Director  notes 
that  L^C  sections  1816/1817.97  require 
that  the  State  consult  with  the 
appropriate  State  and  Federal  fish  and 
wildlife  agencies  upon  notification  by 
the  mine  operator  that  endangered  or 
threatened  species  are  present  within 
the  permit  area.  In  any  event,  the 
consultation  process  discussed  by  FWS 
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is  not  a  subject  of  this  program 
amendment  submittai.  and  is,  tiisrefbre, 
outside  the  scope  of  tlii&  ndemaiiiiig. 

The  FWS  commented  th»t  those 
proposed  amendments  addressing  roads 
do  not  demonstrate  consideration  or 
protection  of  non-riverine  wetlands.  The 
Directornotes  that  the  proposed  State 
amendments  af  lAC  1816/1817.150  and 
1816/1817.151  are  substantively 
identical  to,  and  therefore  no  less 
effective  than,  the  Federal  regulations  at 
30  CFR  816.150  and  817.150  and  30  CFR 
816.151  and  817.151,  except  as  noted  in 
Finding  B-21. 

The  FWS  commented  that  LAG 
S  1774.13  does  not  provide  for  the 
Endangered  Species  Act  of  1972  as 
amended.  Further,  there  is  no  provision 
prohibiting  the  approval  by  the 
Department  of  Mines  and  Mineral»of 
any  change  that  may  affect  a  listed  or 
proposed  threatened  or  endangered 
species  or  its  habitat  until  such,  change 
has  been  revised  and  accepted  by  the 
Department  of  Conservation  and  the 
FWS.  The  Director  notes  that  lAC 
1774.13  is  substantively  identical,  to,  and 
therefore  no-  less  effective  than,  the 
Federal  regulations  at  30  CFR  774.13. 

The  FWS  noted  that  its  comments 
dated  December  11, 1990,  concerning 
lAC  ii  17B0.18(c)  and  17&4^1(b)  have 
not  been  addressed.  Because  these- 
subsections  are  not  being  amended,  tfas 
Director  fmds  the  comments  outside  die 
scope  of  this  rulemaking. 

The  FWS  commented  that  LAC 
sections  1816/l817.150(b)(5)  should 
provide  for  the  protection  of  palustrine 
and  lacustrine  wetlands.  The  Director 
notes  that  the  proposed  State 
amendments  are  iidentical  to,  and 
therefore  no  less  effective  than,  the 
Federal  regulations  at  30  CFR 
816.150(b)(5)  and  30  CFR  817.150(b)(5). 

The  FWS  commented  that  lAC 
sections  1816/1817.1&1  (d)(2)  and  (d)(3) 
should  require  that  drainage  pipes  and 
culverts  be  installed  at  such  elevations 
so  that  wetlands  are  not  drained  or 
adversely  affected.  Further,  drainage 
ditches  should  be  constructed  so  as  not 
to  adversely  affect  the  hydrology  of  any 
adjacent  wetland.  The  Director  notes 
that  the  proposed  State  amendments  are 
identical  to,  and  therefore  no  less 
effective  than,  the  Federal  regulations  at 
30  CFR  818.151  (d)(2)  and  (d){3}  and  30 
CFR  817.151  (d)(2)  and  (d)(3). 

The  FWS  submitted  suggestions  for 
future  amendments  pertaining  to  LAC 
sections  1701.5, 1761.11. 1773.15(c)(10). 
1780.16(b).  1817.4ft  (a),  (b).  (c).  and 
1817.84.  The  FWS  comments  have  been 
forwarded  to  the  State  of  Illinois  for 
consideration  in  future  rulemakings. 


Director's  Decision: 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendments  to 
the  Illinois  regulatory  program 
submitted  on  February  1, 1991,  aad 
revised  on  June  21, 1991,  with  the 
exception  of  the  provisions  found  not  to 
be  in  accordance  with  SMCRA  or  not 
consistent  with  the  Federal  regulations. 
Those  provisions  not  approved  and 
requiring  further  amendment  are 
addressed  in  Findings  B-2,  B-S,^  B^IO,  B- 
11,  B-16,  B-20  and  B-21. 

The  Director  is  also  taking  this 
opportunity  to  correct  errors  in  30  CFR 
913.16.  The  required  amendments  at 
paragraphs  (a),  (b).  aad  (d)  hav«  been 
satisfied  and  are  removed  Illinois 
satisfied  the  required  amendment  at  30 
CFR  913.16(a)  by  requiring  that  the 
determination  of  probable  hydroiogic 
consequences  include  specific  findings 
no  less  effective  than  those  of  30  CFR 
780.21(f)(3)  and  784.14(e)(3).  that  it  be 
based  on  baseline  data  collected  for  the 
permit  application  and  that  each 
application  for  a  permit  revision  be 
reviewed  by  the  regulatory  authority  ta 
determine  whether  a  new  or  updated 
determination  is  necessary.  OSM 
approved  the  revisions  on  August  29; 
1990  (55  FR  36301).  Illinois  satisfied  the 
required  amendment  at  30  CFR  913.1B{b) 
by  extending^^  the  requirements 
specifying  spillway  sizes  tt>  all 
impoundments.  06M.  approved  the 
revision  on  August  29, 1900- (55  FR 
35301).  Illinois  also  satisfied  the  required 
amendment  at  30  CFR  913.16(d)  by 
revising  the  definition  of  "valid  existing 
rights.**  The  definition  was  approved  by 
OSM  on  August  29,  T990  (55  FR  35301). 

The  Federal  rules  at  30  CFR  part  913 
concerning  the  Illinois  program  are 
being  amended  to  implement  the 
Director's  decision,  lliis  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  states  to^ 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  Stats  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  Tlie  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 


programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materiaiis, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

EPA  Coneunance 

Under  36  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  [EPA\ 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  D.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq,].  The  EPA 
concurred  with  the  proposed  State 
amendment  on  July  29. 1991 
(Administrative  Record  No.  IL-117^. 
However.  EPA  expressed  concern  that 
certain  situations  related  to  instream^ 
treatment  could  result  in  conditions  that 
w.ould  not  assure  compliance  with 
applicable  State  water  quality  standards^ 
as  required  by  the  CWA.  Specifically, 
Illinois  regulations  at  1816.46(c)  would 
provide  that  all  sediment  control 
structures  be  located  as  near  as  possible 
to  the  disturbed  area  and  out  of 
perennial  streams,  unless  approved'  by 
the  Department.  EPA's  definition  of 
waters  of  the  United  States  at  40  CFR 
122.2  includes  perennial  streams  as  well 
as  intermittent  and  ephemeral  streams.. 
Additionally,  EPA  felt  that  the  State*8 
regulations  regarding  impoundments  at 
1816.49,  could  result  in  authorization  of 
the  placement  of  such  structures  in 
waters  of  the  United  States  without 
requiring  a  section  402  or  section  404 
permit  under  the  CWA.  Despite  these 
concerns,  EPA  interprets  the  State's 
regulations  at  1816.45, 1816.14(a)  and 
1816.49(b)(2)  such  that  they  require  that 
all  discharges  from  and  into  these 
structures  and  into  "waters  of  the 
United  States"  meet  applicable  water 
quality  and  effluent  limitations. 

The  Director  acknowledges  these 
concerns,  but  notes  that  neither  the  cited 
Illinois  regulations  nor  their  Federal 
counterparts  at  30  CFR  816.45  ana  30 
CFR  816.49,  can  be  construed  as 
superseding,  amending  or  repealing  the 
Clean  Water  Act.  Furthermore,  the 
Director  is  only  approving  the  cited 
Illinois  regulations  with  the 
understanding  and  on  the  basis  that 
they  do  not  supersede  applicable  CWA 
requirements. 
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programs.  In  his  oversight  of  the  niinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  ditectives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

EPA  Coneurraace 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  D.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  D.S.C.  7401  et  seq,].  The  EPA 
concurred  with  the  proposed  State 
amendment  on  July  29, 1991 
(Administrative  Record  No.  IL-11^. 
Howev«r,  EPA  expressed  concern  that 
certain  situations  related  to  instreami 
tre^ment  could  result  in  conditions  that 
would  not  assure  compliance  with 
applicable  State  water  quality  standards 
as  required  by  the  CWA.  Specifically, 
Illinois  regulations  at  1816.46(c)  would' 
provide  that  ail  sediment  control 
structures  be  located  as  near  as  possible 
to  the  disturbed  area  and  out  of 
perennial  streams,  unless  approved'  by 
the  Department.  EPA's  definition  of 
waters  of  the  United  States  at  40  CFR 
122.2  includes  perennial  streams  as  well 
as  intermittent  and  ephemeral  streams.. 
Additionally,  EPA  felt  that  the  State's 
regulations  regarding  impoundments  at 
1816.49.  could  result  in  authorization  of 
the  placement  of  such  structures  in 
waters  of  the  United  States  without 
requiring  a  section  402  or  section  404 
permit  under  the  CWA.  Despite  these 
concerns,  EPA  interprets  the  State's 
regulations  at  1816.45, 1816.14(a]  and 
1816.49(b)(2)  such  that  they  require  that 
all  discharges  from  and  into  these 
structures  and  into  "waters  of  the 
United  States"  meet  applicable  water 
quality  and  effluent  limitations. 

The  Director  acknowledges  these 
concerns,  but  notes  diat  neither  the  cited 
Illinois  regulations  nor  their  Federal 
counterparts  at  30  CFR  816.45  anu  30 
CFR  616.49,  can  be  construed  as 
superseding,  amending  or  repealing  the 
Clean  Water  Act.  Furthermore,  the 
Director  is  only  approving  the  cited 
Illinois  regulations  with  the 
understanding  and  on  the  basis  that 
they  do  not  supersede  applicable  CWA 
requirements. 


VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  5, 1991. 
Carl  C.  Close. 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  913— ILUNOIS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  913.15,  a  new  paragraph  (n)  is 
added  to  read  as  follows: 

S  9 1 3. 1 S    Approval  of  regulatory  program 
amendments. 


(n)  The  following  amendments,  as 
submitted  to  OSM  on  February  1, 1991, 
and  revised  on  fune  21, 1991,  are 
approved  effective  December  13, 1991, 
with  the  exceptions  identified  herein. 
The  amendments  consist  of  the 
following  modifications  to  the  Illinois 
program: 


(1)  Revision  of  the  following 
regulations  of  chapter  I  of  title  62  of  the 
Illinois  Administrative  Code: 
62  lAC  1700.11(a)— Applicability 
62  lAC  1700.11(a)(2}— Applicability 
62  LAC  1700.11(c)— Applicability 
62  lAC  1701  Appendix  A — Definitions 
62  lAC  1761.11(a}— Areas  Designated  by 

Act  of  Congress 
62  lAC  1761.11(d)(2}— Areas  Designated 

by  Act  of  Congress 
62  LAC  1761.12(c).  (c)(1).  (c)(2)— Areas 

Designated  by  Act  of  Congress 
62  lAC  1772.11(b)(5)— Coal  Exploration 
62  lAC  1772.14(a).  (b)— Coal  Exploration 
62  LAC  1773.5— Permits  and  Permit 

Processing 
62  LAC  1773.11(a)— Permits  and  Permit 

Processing 
62  LAC  1773.11(b)(1)(C)— Permits  and 

Permit  Processing 
62  lAC  1773.15(b)(1)— Permits  and 

Permit  Processing 
62  lAC  1773.15(b)(1)(B)— Permit  and 

Permit  Processing  (except  to  the 

extent  that  Illinois  does  not  specify 

that  any  review  under  30  CFR  775.13 

is  conducted  by  the  Federal  Court  and 

not  by  the  State  Circuit  Court) 
62  lAC  1773.17(h)— Permits  and  Permit 

Processing 
62  LAC  1774.13(b)(1)— Permit  Revision 
62  lAC  1778.14(c}— Permit  Applications 
62  lAC  1780.16(b)(3)(B)— Reclamation 

and  Operation  Plan 
62  lAC  1780.21(0— Reclamation  and 

Operation  Plan 
62  lAC  1780.37(a)  (5).  (7)-^eclamation 

and  Operation  Plan 
62  lAC  1780.37(b)— Reclamation  and 

Operation  Plan 
62  lAC  1784.14(e)— Reclamation  and 

Operation  Plan 
62  lAC  1784.21(a)(2)(C)— ReclamaUon 

and  Operation  Plan 
62  lAC  1784.24(a)  (5).  (7)— Reclamation 

and  Operation  Plan 
62  lAC  1784.24(b)— Reclamation  and 

Operation  Plan 
62  LAC  1616.49(a)(1)— Performance 

Standards 
62  lAC  1816.49(a)(3)(A)— Performance 

Standards 
62  lAC  1816.49(a){3)(B}— Performance 

Standards 
62  lAC  1816.49(a)(5)(A)— Performance 

Standards 
62  lAC  1816.49(a){10)(B)— Performance 

Standards 
62  lAC  1816.68(a)(18).  (19)— Performance 

Standards 
62  lAC  1816.84(b)(2)— Performance 

Standards  (except  to  the  extent  that 

Illinois  does  not  provide  for  "a  greater 

event"  than  a  6-hour  precipitation 

event  as  it  applies  to  spillway 

capacity) 


62  lAC  1816.84(f}— Performance 

Standards 
62  lAC  1816.111(a)(4)— Performance 

Standards 
62  lAC  1816.111(b)(1)— Performance 

Standards 
62  lAC  1816.111(b)(5)— Performance 

Standards 
62  LAC  1816.116(a)(2)(C)— Peformance 

Standards  (except  to  the  extent  that 

Illinois  does  not  require  prior  OSM 

approval  of  all  normal  husbandry 

practices  other  than  those  specifically 

listed  in  its  approved  program) 
62  lAC  1816.116(a)(2)  (D).  (E)— 

Performance  Standards 
62  LAC  1816.116(a)(3)— Performance 

Standards 
62  lAC  1816.116(a)(3)(C)— Performance 

Standards 
62  LAC  1816.116(a)(3)(D>— Performance 

Standards 
62  lAC  1818.116(a)(3)(E)— Performance 

Standards 
62  lAC  1816.116(a)(4)(A)(iii)— 

Performance  Standards 
62  LAC  1816.116(a)(4)(D)— Performance 

Standards 
62  lAC  1816.116(b)(2}— Performance 

Standards 
62  lAC  1816.117(a}— Performance 

Standards 
62  lAC  1816.117(a)(l}-^erformance 

Standards  (except  for  the  words  "or 

later") 
62  lAC  1816.117(a)(3)— Performance 

Standards 
62  lAC  1816.117(a)(5)— Performance 

Standards 
62  lAC  1816.117  (b).  (c)-^»erformance 

Standards 
62  lAC  1816.117(d)(l)-{6)— Performance 

Standards  (except  for  subsection  (6) 

to  the  extent  that  the  regulations  do 

not  exclude  non-mined  pasture  and/ot 

hayland  or  grazing  land  from  the  70% 

ground  cover  success  standard) 
62  lAC  1816.150  (a),  (b).  (c),  (d).  (e),  (f)— 

Performance  Standards 
62  LAC  1816  appendix  A— Agricultural 

Lands  Productivity  Formula 
62  LAC  1817.49(a)(1)— Performance 

Standards 
62  LAC  1817.49(a)(3)(A)— Performance 

Standards 
62  lAC  1817.49(a)(3)(B)— Performance 

Standards 
62  lAC  1817.49(a)(5)(A)— Performance 

Standards 
62  LAC  1817.49(a)(10)(B)— Performance 

Standards 
62  LAC  1817.68(a)  (18).  (19)— 

Performance  Standards 
62  lAC  1817.84(b)(2)— Performance 

Standards  (except  to  the  extent  that 

Illinois  does  not  provide  for  "a  greater 

event"  than  a  6-hour  precipitation 
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event  as  it  applies  to  spillway 
capacity) 

62  lAC  1817.84tf)— Performance 
Standards 

62  lAC  1817.116(aK2MG}— Performance 
Standards  (except  to  the  extent  that 
Illinois  does  not  require  prior  OSM' 
approval  of  all  normal  husbandry 
practices  other  than  those  specifically 
listed  in  its  approved  program] 

62  lAC  iai7.116(a)(2)  (D).  (E) — 
Performance  Standards 

62  lAC  1817.116(a)(3)— Performance 
Standards 

62  lAC  1817.116(a)(3)(C)— Performance 
Standards 

62  LAC  1817.116(a)(3)(D)— Performance 
Standards 

62  lAC  1817.1  i6(a)(3)(E)— Performance 
Standards 

62  lAC  1817.116(b)(2)— Performance 
Standards 

62  lAC  1817.117(a)— Performance 
Standards 

62  lAC  1817.117(a)(1)— Performance 
Standards  (ajjcept  for  the  words  "or 
later") 

62  lAC  1817.117(a)(3)— Performance 
Standards 

62  lAC  1817.1T7(a){5)— Performance 
Standards 

62  LAC  1817.117  (b),  (c)— Performance 
Standards 

62  IACl817.117(d)(l)-(6)— Performance 
Standards  (except  for  subsection  (6) 
to  the  extent  that  the  regulations  do 
not  exclude  non-mined  pasture  and/or 
hayland  or  grazing  land  from  the  70% 
ground  cover  success  standard) 

62  lAC  1817.150  (a),  (b),  (c),  (d).  (e).  (f)— 
Performance  Standards 

62  LAC  1823.14(g)— Prime  Farmlands 

62  lAC  1823.15(b)(3)— Prime  Farmlands 
(2)  Addition  of  the  fbilowing 

regulations  of  cfaapto- 1  of  title  62  of  the 

lUmois  Administrative  Cade: 

62  LAC  1702— Incidental  Minerals 
(except  for  section  1702.17tc)(l)  to  the 
extent  that  Illinois  does  not  include  a 
notification  provision  in  the  event  a 
decision  is  nrade  not  to  revoke  an 
exemption) 

62  lAC  1780.39— Eleclamation  and 
Operation  Plan 

62  lAC  1784.30— Reclamation  and 
Operation  Plan 

62  LAC  1816.151— Performance 
Standards  (except  for  subsection  (b) 
to  the  extent  that  Illinois  does  not 
include  sufficient  technical 
requirements  for  its  alternate  design 
standards  for  primary  road 
embankments). 

b2  lAC  1817.151— Performance 
Standards  (except  for  subsection  (b) 
to  the  extent  that  Illinois  does  not 
include  sufficient  technical 
requk ement»  fer  its  aUamate  design 


standards  for  primary  road 

•ffibankments). 

3.  In  S  913.18,  paragraphs  (a),  (b),  (c), 
(d),  (e),  (f).  (g),  (h).  (i).  (j).  and  (k)  are 
removed  and  reserved  and  new 
paragraphs  (1)  through  (r)  are  added  to 
read  as  follows: 

{  9t3.19    Rw^olratf  proflram  amendments. 
***** 

fa)-{k)  [Reserved! 

(1)  By  February  11. 1992.  Illinois  shall 
submits  revision  tn  62  LAC  1702.17(c)(1) 
to  include  a  notificatitm  provision  in  the 
event  a  decision  is  made  by  the  State 
not  to  revoke  an  exemption. 

(m)  By  February  11. 19^.  Illinois  shall 
submit  a  revision  to  62  LAC 
177J;15{b)(l){B)  to  clarify  that  any 
review  under  30  CFR  775.13  is  conducted 
by  the  Federal  Coiul  and  not  by  the 
State  Circuit  Court. 

(n)  By  February  tl.  1992,  Illinois  shall 
submit  a  revision  to  62 lAC  18m84(b)(2) 
and  6ZLAC  1817.84(b)(Z)  to  specify  a  6- 
hour  precipitation  event  "or  greater 
event." 

(o)  By  February  11,  1982.  Hlinois  shall 
submit  a  revision  to  62  lAC 
1817.116(a)(2)(C)  to  require  OSM 
approval  of  all  normal  husbandry 
practices  other  than  those  specifically 
listed  in  Illinois'  approved  program  or 
delete  the  provision  providing  Illmois 
with  the  authority  to  approve 
unspecified  husbandry  practices. 

(p)  By  February  11, 1992.  Illinois  shall 
submit  a  revision  to  62  LAC 
1816.117(a)(1)  and  62  lAC  1817.117{a)fl) 
to  remove  the  language  "or  later." 

(q)  By  February  11, 1992,  Illinois  shall 
submit  a  revision  to  62  lAC 
1816.117(d)(6)  and  62  lAC  1817.117(d)(6) 
which  clarifies  that  the  70%  ground 
cover  success  standard  does  not  apply 
in  determining  revegetation  success  for 
previously  unmined  pasture  and/ or 
hayland  or  grazing  land. 

(r)  By  February  11, 1992,  Illinois  shall 
submit  a  revision  to  62  lAC  1818.151(b) 
and  62  LAC  1817.151(b)  to  include 
additional  technical  requirements 
including,  but  not  limited  to.  compaction 
in  order  to  establish  that  its  alternate 
design  standards  for  primary  road 
embankments  comply  with  the  1.3  static 
safety  factor  requirement 
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30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Delegation  of  Authority 

AGENCY:  Office  of  Surface  Mming 
Reclamation  and  Enforcement  (OSM). 
Interior. 


ACTION:  Final  rule;  approval  o£ 
amendment. 

SUMMAMVr  OSM  IB  announcing  tin 
approval  of  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  Eeferred  to  as- the 
Indiana  program)  under  the  Siufacs 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-9) 
consists  of  proposed  changes  to  the 
Indiana  rule  provisions- concerning 
delegations  of  authority  for  programs 
adniLiistered  by  the  division  of 
reclamation.  The  amendment  is 
intended  to  make  specific  changes  to  the 
delegation  rules  to  conform  with 
statutory  changes  made  by  Indiana 
Pubhc  Law  28-1990. 

EFFECTIVE  DATE:  December  13, 199T. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  C^fice,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal' 
Building,  575  North  Pennsylvania  Street^, 
room  301.  Indianapolis,  IN  462G4t 
Telephone  (317)  228-8186. 

SUPPLEMENTARY  tNTORWATlON: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  oFComments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  dw  Indiana  Program 

On  luly  29, 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior 
Information  pertineirt  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107),  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.19. 

II.  Submission  of  the  Amendment 

By  letter  dated  )uly  11, 1991 
(Administrative  Record  No.  IND-0914), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
Program  Amendment  Number  91-9  to 
the  Indiana  program  rules  at  Indiana 
Administrative  Code  (lAC)  310  LAC  0.7- 
3-5  concerning  delegations  of  authority 
granted  to  the  director  and  deputy 
director  of  the  Indiana  Divisioa  d 
Reclamation.  The  proposed  amendment 
is  a  result  of  Indiansi's  1990  Senate 
Enrolled  Act  No.  362  (Pub.  L  28-1988). 
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ACTION:  Final  rule;  ^jproval  of 
amendment. 

SUMMAMVr  OSM  IB  announcing  tfa« 
approval  of  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  Eeferred  to  as- the 
Indiana  program)  under  the  Surfaca 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-9) 
consists  of  proposed  changes  to  the 
Indiana  rule  provisions  concerning 
delegations  of  authority  for  programs 
administered  by  the  division  of 
reclamation.  The  amendment  is 
intended  to  make  specific  changes  to  the 
delegation  rules  to  conform  with 
statutory  changes  made  by  Indiana 
Public  Law  2»-1990. 

EFFECTIVE  DATE:  December  13, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT. 

Mr.  Richard  D.  Rieke.  Director. 
Indianapolis  Field  (^cs,  OfiicB  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Streetv^ 
room  301,  Indianapolis,  IN  46204> 
Telephone  (317)  226-8186. 

SUPPLEMENTARY  (NFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment. 
in.  Director's  Findings. 

[V.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Beckground  on  tfaa  Indiana  Program 

On  luly  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  gen«:al 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.18. 

II.  Submission  of  the  Amendment 

By  letter  dated  ]uly  11, 1991 
(Administrative  Record  No.  IND-0914), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
Program  Amendment  Number  91-9  to 
the  Indiana  program  rules  at  Indiana 
Administrative  Code  [lAC]  310  LAC  0.7- 
3-5  concerning  delegations  of  authority 
granted  to  the  director  and  deputy 
director  of  the  Indiana  Division  of 
Reclamation.  The  proposed  amendmeni 
is  a  result  of  IndiaiiHi's  1990  Senate 
Enrolled  Act  No.  362  (Pub.  L  28-1986). 


OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  9. 
1991,  Federal  Register  (56  FR  37869).  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
September  9, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

in.  Director's  Fimtings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
Hndings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

310  lAC  0. 7-3.5,  Delegations  for 
Programa  Administered  by  the  Division 
of  ReclamoUon 

This  section  is  being  amended  by 
deleting  most  of  the  existing  language  in 
subsections  (a)  and  (b)  and  all  of  the 
language  in  (c)  and  adding  some  new 
language  in  subsections  (a)  and  (b). 
Subsection  (5)(a)  now  authorizes  the 
director  of  IDNR  to:  (1)  Grant  exceptions 
to  permit  termination  because  no  miriing 
activity  has  occurred  within  three  years 
under  Indiana  Code  (IC)  13-4.1-5-3(b); 
and  (2)  suspend  undergiound  mining. 

Subsection  (5)(b)  now  authorizes  the 
deputy  director  of  IDNR  to  issue  a 
complaint  to  forfeit  a  bond  under  iC  4- 
21.&-3-8  and  IC  13-4-6  or  IC  13-4-1. 

The  revised  rules  are  submitted  to 
conform  with  the  statutory  changes 
made  by  Indiana  Public  Law  28-1990. 
Indiana's  Public  Law  28-1990  amended 
IC  14-3  which  esteblishes  and  defines 
the  responsibilities  for  the  director  of 
IDNR,  the  various  bureaus  and  divisions 
within  the  department,  the  Natural 
Resources  Commission,  and  other 
agencies  or  groups  functioning  in  the 
department.  The  amendments  to  IC  14-3 
which  resulted  from  Indiana  Public  Law 
28-1990  were  submitted  to  OSM  and 
Indiana  program  amendment  91-2  and 
were  approved  by  OSM  on  August  2, 
1991  (56  FR  37016). 

There  are  no  direct  Federal 
counterparts  to  the  proposed  revisions 
concerning  specific  duties  of  the  director 
and  deputy  director  of  the  IDNR.  The 
Director  finds,  however,  that  the 
proposed  amendments  are  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations,  and  they  do  not  adversely 
affect  other  aspects  of  the  Indiana 
program. 


IV.  Summary  and  INiqiosition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h}(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Forest 
Service,  the  U.S.  Bureau  of  Mines,  and 
the  U.S.  Fish  and  Wildlife  Service 
responded  that  they  had  no  comments. 

Public  Comments 

The  public  conunent  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  August  9, 1991, 
Federal  Register  (56  FR  37889).  The 
comment  period  closed  on  September  9. 
1991.  No  comments  were  received 
during  the  comment  period,  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
hearing  was  held. 

V.  Director's  Decisioa 

Based  on  the  above  finding,  the 
Director  is  approving  proposed  Program 
Amendment  Number  91-0  as  submitted 
by  Indiana  on  July  11, 1991.  The  Federal 
regulations  at  30  CFR  part  914  codifying 
decisions  concerning  the  Indiana 
program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

VI.  Procedural  deteiminatioDS 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d]  of  SMCRA,  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 


Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3. 4. 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3507. 

List  of  SubjecU  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  27, 1991. 

Jeffrey  (amtt. 

Acting  Assistant  Director,  EoMtem  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  el  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (ii)  to  read  as 
follows: 

S  914.15    Approval  of  reQuiatory  program 

amendments. 


(ii)  The  following  amendment 
(Program  Amendment  Number  91-9)  to 
the  bidiana  program  as  submitted  to 
OSM  on  July  11. 1991.  is  approved 
effective  December  13. 1991:  310  L\C 
0.7-3-5  concerning  delegations  of 
authority  for  programs  administered  by 
the  division  of  reclamation. 

(FR  Doc.  «-29B09  Filed  12-12-91:  8:45  ain| 
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30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program:  Bonding;  No  More  Stringent 
Ttian  Clause 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval,  with  one  exception,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  Number  91-7B)  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Statute  provisions  concerning 
bonding,  fees  assessed  to  provide 
program  income,  pattern  of  violation, 
and  the  addition  of  a  "no  more  stringent 
than"  clause.  The  amendment  is 
intended  to  adopt  changes  resulting 
from  the  1991  Indiana  Senate  Enrolled 
Act  46.  Other  changes  submitted  with 
this  amendment  which  concern  the 
proposed  Indiana  bond  pool  will  be 
reviewed  under  a  separate  Federal 
Register  notice. 

EFFECTIVE  DATE;  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Street, 
room  301,  Indianapolis,  IN  46204, 
Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  Hndings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  F^eral 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 


II.  Submission  of  the  Amendment 

By  letter  dated  June  4, 1991 
(Administrative  Record  No.  IND-0894), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Code  (IC)  13-4.1-1  through  13- 
4-1,  and  13-4.1-14.  The  proposed 
amendment  consisted  of  Indiana's  1990 
Senate  Enrolled  Act  (SEA)  52. 1991  SEA 
46.  and  1991  SEA  154.  These  were 
received  as  a  single  proposed 
amendment.  By  letter  dated  June  5, 1991 
(Administrative  Record  No.  IND-0886). 
Indiana  requested  that  OSM  process  the 
statutes  as  three  separate  amendments. 
Consequently,  this  notice  addresses  the 
proposed  amendments  submitted  under 
Indiana's  SEA  46.  SEA  46  was  adopted 
during  the  1991  Legislative  Session  and 
contains  revisions  to  the  bonding  and 
bond  pool  fund  provisions,  changes  the 
fees  assessed  to  provide  program 
income,  and  adds  a  "no  more  stringent 
than"  clause. 

By  letter  dated  March  18, 1988 
(Administrative  Record  No.  IND-0559A; 
Indiana  submitted  proposed 
amendments  to  IC  13-4.1-6.5  which 
propose  to  establish  the  Indiana  surface 
coal  mine  reclamation  bond  pool.  OSM 
is  currently  reviewing  the  proposed 
Indiana  bond  pool  amendments. 
Therefore,  the  following  proposed 
amendments  which  were  submitted  by 
Indiana  under  SEA  46,  and  which 
concern  the  proposed  Indiana  bond 
pool,  have  been  transferred  to  and  will 
be  reviewed  with  the  proposed  bond 
pool  amendment  submitted  under 
Administrative  Record  No.  IND-0559A: 
IC  13-4.1-6-8  concerning  Operator  Fee; 
IC  13-4.1-6.5-1  concerning  the  definition 
of  "committee,"  IC  13-4.1-6.5-2 
concerning  the  definition  of  "fund".  13- 
4.1-6.5-3  concerning  the  bond  pool 
funds;  IC  13-4.1-6.5-5  concerning  bond 
pool  entrance  fee;  IC  13-4.1-6.5-4 
concerning  participation  in  the  bond 
pool;  IC  13-4.1-6.5-8  concerning  bond 
pool  participation  fees;  IC  13-4.1-6.5-9 
concerning  use  of  bond  pool  funds;  IC 
13-4.1-6.5-10  concerning  forfeiture  of 
bonds;  and  IC  13-4.1-6.5-11  concerning 
bond  pool  fund  committee. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  9, 1991, 
Federal  Register  (56  FR  31093),  and  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
August  8, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 


Following  the  closing  of  the  public 
comment  period,  two  commenters 
requested  that  the  comment  period  be 
extended  because  they  did  not  receive 
notice  of  the  proposed  amendment  in 
time  to  respond  before  the  close  of  the 
initial  comment  period.  The  commenters 
were  specifically  interested  in 
commenting  on  the  proposed  changes  to 
IC  13-4.1-1-5,  which  contains  the  "no 
more  stringent  than"  clause. 

OSM  announced  the  reopening  of  the 
public  comment  period  in  the  September 
17, 1991,  Federal  Register  (56  FR  47051). 
The  public  comment  period  ended  on 
October  2, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  concern 
nonsubstantive  wording  changes,  or 
revise  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

1.  IC  13-4.1-1-5,  Validity  of  Federal  Law 

In  this  amendment,  Indiana  proposes 
to  delete  most  of  the  existing  language 
of  this  provision  and  to  add  new 
language  in  its  place.  The  resulting 
provisions  would  provide  that  neither 
the  director  of  IDNR  nor  the  Natural 
Resources  Commission  (NRC)  may 
enforce  the  following:  (1)  A  rule  adopted 
under  IC  13-4.1  (the  Indiana  Surface 
Coal  Mining  and  Reclamation  law)  that 
is  more  stringent  than  corresponding 
provisions  under  SMCRA;  and  (2)  A 
condition  of  a  permit  that  was  imposed 
under  IC  13-4.1  or  under  a  rule  that  is 
unenforceable  under  IC  13-4.1-1-5. 

OSM  has  approved  State  programs 
containing  provisions  which  (1)  limit  a 
State's  authority  to  promulgate  rules 
more  stringent  than  corresponding 
Federal  rules,  or  (2)  as  the  language 
which  is  proposed  for  deletion  does, 
stipulate  that  State  requirements 
corresponding  to  Federal  requirements 
invalidated  by  a  court  of  competent 
jurisdiction  shall  be  considered  similarly 
invalid.  However,  Indiana's  proposed 
language  is  far  broader  and  much  more 
nebulous  in  that  the  proposed  language 
would  prohibit  the  enforcement  (rather 
than  just  the  promulgation)  of  more 
stringent  rules  without  defining  that 
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Following  the  closing  of  the  public 
comment  period,  two  commenters 
requested  that  the  comment  period  be 
extended  because  they  did  not  receive 
notice  of  the  proposed  amendment  in 
time  to  respond  before  the  close  of  the 
initial  comment  period.  The  commenters 
were  specifically  interested  in 
commenting  on  the  proposed  changes  to 
IC  13-4.1-1-5,  which  contains  the  "no 
more  stringent  than"  clause. 

OSM  announced  the  reopening  of  the 
public  comment  period  in  the  September 
17. 1991.  Federal  Register  (56  FR  47051). 
The  public  comment  period  ended  on 
October  2, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
fmdings  concerning  the  proposed 
amendment  to  the  Indiana  program.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  concern 
nonsubstantive  wording  changes,  or 
revise  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

1.  IC  13-4.1-1-5,  Validity  of  Federal  Law 

In  this  amendment.  Indiana  proposes 
to  delete  most  of  the  existing  language 
of  this  provision  and  to  add  new 
language  in  its  place.  The  resulting 
provisions  would  provide  that  neither 
the  director  of  IDNR  nor  the  Natural 
Resources  Commission  (NRC)  may 
enforce  the  following:  (1)  A  rule  adopted 
under  IC  13-4.1  (the  Indiana  Surface 
Coal  Mining  and  Reclamation  law)  that 
is  more  stringent  than  corresponding 
provisions  under  SMCRA;  and  (2)  A 
condition  of  a  permit  that  was  imposed 
under  IC  13-4.1  or  under  a  rule  that  is 
unenforceable  under  IC  13-4.1-1-5. 

OSM  has  approved  State  programs 
containing  provisions  which  (1)  limit  a 
State's  authority  to  promulgate  rules 
more  stringent  than  corresponding 
Federal  rules,  or  (2)  as  the  language 
which  is  proposed  for  deletion  does, 
stipulate  that  State  requirements 
corresponding  to  Federal  requirements 
invalidated  by  a  court  of  competent 
jurisdiction  shall  be  considered  similarly 
invalid.  However,  Indiana's  proposed 
language  is  far  broader  and  much  more 
nebulous  in  that  the  proposed  language 
would  prohibit  the  enforcement  (rather 
than  just  the  promulgation)  of  more 
stringent  rules  without  defining  that 


term,  delineating  how  such  a 
determination  is  to  be  made,  or  limiting 
it  to  provisions  invalidated  by  judicial 
order.  Thus,  every  State  provision  which 
differs  in  any  way  from  the  Federal  rules 
could  and  probably  would  be  challenged 
each  time  the  State  takes  an 
enforcement  action  or  imposes  a  permit 
condition.  Under  these  circumstances,  it 
will  be  virtually  impossible  to  determine 
what  is  included  in  the  Indiana  program 
at  any  one  time. 

By  letter  dated  October  1. 1991,  the 
IDNR,  Bureau  of  Reclamation  informed 
OSM  of  its  interpretation  of  the 
proposed  "no  more  stringent  than" 
provision.  The  Bureau  stated  that  if  a 
rule  or  a  permit  appears  to  be  more 
stringent  than  its  Federal  Equivalent,  the 
IDNR  will  enforce  the  rale  or  condition 
as  is  except  to  the  extent  that  the  rule  is 
more  stringent  and/or  use  the  relevant 
sections  of  the  Federal  rule  for  purposes 
of  enforcement.  Therefore,  the  IDNR 
reasoned,  the  Federal  provision  merely 
provides  the  "floor"  for  the  enforcement 
of  a  statute  or  rule  already  enacted  or 
promulgated  by  the  State. 

This  IDNR  argument  is  flawed  in  two 
respects.  First,  the  Indiana  program 
neither  incorporates  Federal  regulations 
by  reference  nor  provides  flther 
authority  for  the  IDNR  to  enforce 
Federal  regulations  in  place  of  the 
approved  State  regulations.  Second,  the 
proposed  amendment  would  subvert  the 
program  approval  and  amendment 
processes  established  in  section  503  of 
SMCRA  and  30  CFR  parts  730,  731,  and 
732  by  accomplishing  de  facto  program 
changes  without  first  affording  an 
opportunity  for  the  public  and  other 
interested  parties  to  either  comment  or 
file  objections,  and  without  obtaining 
prior  OSM  approval  as  required  bv  30 
CFR  732.17(g).  It  thus  fails  to  meet" the 
program  (and  program  amendment) 
approval  criterion  found  at  30  CFR 
732.15(b)(10),  which  requires  that  the 
program  provide  for  public  participation 
in  the  development,  revision  and 
enforcement  of  State  regulations  and  the 
State  program. 

Indiana  has  asserted  in  its  submittal 
of  the  proposed  provision  that  its 
submittal  is  similar  to  provisions 
approved  by  OSM  in  other  States.  This 
assertion  is  without  foundation.  For 
example,  the  approved  Kentucky  statute 
at  KRS  350.465(2)  states  that  the 
implementation  of  the  Kentucky 
regulatory  program  shall  contain 
procedures  similar  to  SMCt  A  and  shaU 
require  performance  standards  no  more 
stringent  than  provided  for  in  SMCRA. 
The  approved  Illinois  program  at  article 
I,  section  1.02(c)  states  that  it  is  the 
purpose  of  the  Illinois  Act  to  establish 


requirements  that  are  no  more  stringent 
than  those  required  to  meet  SMCRA. 

Section  40-10-6.5  of  the  Utah 
Annotated  Code  (UAC)  directs  the  State 
Board  of  Oil,  Gas,  and  Mining  (the 
Board)  not  to  adopt  rules  that  axe  more 
stringent  than  the  Federal  regulations 
unless  the  Board  makes  a  written 
finding,  after  public  comment  and 
hearing  and  based  upon  evidence  in  the 
record,  that  the  corresponding  Federal 
regulations  are  not  adequate  to  protect 
public  safety  and  the  environment  of  the 
State.  Unlike  the  Indiana  proposal,  these 
provisions,  and  similar  provisions  in 
other  State  programs,  neither  allow  nor 
require  the  regulatory  authority  to  ignore 
approved  State  regulations  or  permit 
conditions.  Instead,  they  establish  a 
standard  for  the  development  and 
promulgation  of  State  regulations. 
Indeed,  on  August  23. 1990,  OSM 
notified  Utah  that,  unless  the  legislature 
repealed  a  provision  which  was 
somewhat  similar  to,  but  much  narrower 
than  the  proposed  Indiana  provision, 
OSM  would  initiate  measures  to 
preempt  it  and  set  it  aside. 

Section  503(a)  of  SMCRA  requires  that 
a  State  demonstrate  that  it  can  carry  out 
the  provisions  of  SMCRA  and  meet  its 
purposes  through,  among  other  things,  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  "in  accordance 
with"  the  requirements  of  SMCRA  and 
through  State  regulations  "consistent 
with"  regulations  issued  by  the 
Secretary  pursuant  to  SMCRA.  The 
terms  "in  accordance  with"  and 
"consistent  with"  are  defined  in  the 
Federal  regulations  at  30  CFR  730.5  as 
meaning  that  (1)  with  regard  to  SMCRA, 
the  State  laws  and  regulations  are  not 
less  stringent  than,  meet  the  minimum 
requirements  of,  and  include  all 
applicable  provisions  of  SMCRA,  and 
(2)  with  regard  to  the  Secretary's 
regulations,  the  State  laws  and 
regulations  are  no  less  effective  than  the 
Secretary's  regulations  in  meeting  the 
requirements  of  SMCRA. 

In  approving  the  Indiana  program,  the 
Director  found  that  the  Stale  rules  met 
these  requirements.  If  Indiana  believes 
some  of  these  rules  are  more  stringent 
than  their  Federal  counterparts,  the 
State  has  the  right  under  SMCRA  and  30 
CFR  part  732  to  propose  revisions  and 
deletions.  If,  after  agency  review  and 
opportunity  for  public  comment,  the 
Director  agrees  that  such  revisions  and 
deletions  are  not  inconsistent  with  the 
corresponding  Federal  requirements,  he 
will  approve  them.  Under  SMCRA,  the 
Director  cannot  delegate  his 
responsibility  to  evaluate  State 
programs  for  their  consistency  with 


Federal  requirements  to  the  State  itself, 
nor  can  he  allow  approved  State 
program  provisions  to  remain 
unimplemented  or  unenforced. 
Furthermore,  under  30  CFR  774.13.  all 
changes  in  a  permit  must  be  reviewed  in 
accordance  with  specified  procedures 
and  may  be  approved  only  if  certain 
criteria  are  met.  The  Indiana  proposal  is 
inconsistent  with  these  requirempnts 
because  it  would  allow  the  regulatory 
authority  to  not  enforce  a  permit 
condition  without  following  these 
review  procedures.  /'~\ 

Therefore,  the  Director  is  not 
approving  the  proposed  revisioins  to  IC 
13-4.1-1-S,  and  is  rejqtitrin^ti>kt  Indiana 
must  either  delvteutese  proposed 
revisions  or  amend  them  to  be. 
consistent  with  SMCRA  and  the  Federal 
regulations.  Any  revised  proposal  must 
include  provisions  ensuring  that  OSM 
and  the  public  have  the  requisite 
opportunity  to  evaluate  whether 
allegedly  more  stringent  rules  or  permit 
conditions  are  in  fact  unnecessary  for 
the  program  or  permit  to  remain 
consistent  with  Federal  (or,  in  the  case 
of  a  permit.  State)  requirements. 

2.  IC  13-4.1-3-2,  Permit  Application  Fee 

Indiana  proposes  to  establish  an 
entirely  new  method  for  collecting  fees 
to  provide  program  income  to  cover  the 
IDNR's  costs  for  administration  of  the 
Indiana  program.  The  proposed  method 
consists  of  a  fee  based  upon  an 
assessment  of  five  and  one-half  cents 
per  ton  of  coal  produced.  The  fee  would 
be  required  of  all  operators  until  July  T, 
1995,  and  would  be  paid  concurrently 
with  the  operator's  payment  of  the 
Federal  reclamation  fee  under  30  CFR 
670.  The  proposed  amendments  would 
replace  the  current  method  of  fee 
assessment  which  requires  a  $100 
application  fee  plus  a  permit  fee  of  $125 
per  acre  described  in  the  application. 

The  new  provisions  also  establish  the 
natural  resources  reclamation  division 
fund  to  receive  the  money,  and  specify 
thai  the  fund  will  be  administered  by  the 
IDNR.  The  treasurer  of  state  shall  invest 
the  money  in  the  fund  which  is  not 
currently  needed  to  meet  obligations, 
and  interest  earned  shall  t>e  deposited  in 
the  fund.  The  proposed  provisions  also 
specify  that  money  in  the  fund  at  the 
end  of  the  State  fiscal  year  does  not 
revert  to  the  State  general  fund. 

The  counterpart  Federal  provision  at 
SMCRA  section  507(a)  requires  the 
regulatory  authority  to  collect  a  fee  to 
support  the  operation  of  the  approved 
program.  The  SMCRA  provision  also 
autiiorizes  the  regulatory  authority  to 
develop  procedures  which  would  enable 
the  cost  of  the  fee  to  be  paid  over  the 
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term  of  the  permit.  The  Director  finds, 
therefore,  that  the  proposed  provisions 
are  no  less  stringent  than  the 
counterpart  SMCRA  provisions  at 
section  507(a).  The  Director  notes, 
however,  that  the  proposed  provision 
requires  the  reclamation  fee  to  be 
collected  only  until  July  1, 1995.  At  that 
time,  to  remain  no  less  stringent  than 
SMCRA,  Indiana  must  reestablish  a 
requirement  to  collect  fees  to  support 
operation  of  the  Indiana  program. 

The  Director  also  notes  the  Federal 
regulations  at  30  CFR  778.13G)  require 
the  applicant  to  submit  the  ownership 
and  control  information  required  under 
30  CFR  778.13.  and  the  violation 
information  required  under  30  CFR 
778.14  in  any  prescribed  OSM  format 
that  is  issued.  While  OSM  has  not  at 
this  time  issued  a  prescribed  format, 
OSM  will  do  so  in  the  future.  When  such 
a  prescribed  format  is  issued,  Indiana 
will  be  required  to  amend  the  Indiana 
program  to  require  the  use  of  the 
prescribed  format. 

3.  IC  13^.1-6-9.  Forfeiture  of  Bonds 

Indiana  has  amended  this  provision  to 
add  to  the  authorization  the  Commission 
has  to  order  the  forfeiture  of  all  or  part 
of  a  bond  for  a  permit  area  or  an 
increment  of  a  permit  area,  that  such  a 
forfeiture  may  be  made  regardless  of 
whether  the  area  has  been  disturbed  by 
surface  mining  activities.  In  its  submittal 
of  this  amendment,  Indiana  asserted 
that  this  change  will  benefit  all 
forfeitures  and  will  help  reduce  the 
potential  impact  on  the  bond  pool, 
thereby  improving  the  financial  viability 
of  the  bond  pool. 

The  Director  finds  that  the  proposed 
amendment  is  consistent  with  the 
Federal  regulations  at  30  CFR  800.50(a) 
which  require  the  regulatory  authority  to 
take  action  to  forfeit  all  or  part  of  a 
bond  or  bonds  for  a  permit  area  or  an 
increment  of  a  permit  area,  and  with  the 
Federal  regulations  at  30  CFR  800.14(b) 
which  require  the  bond  amount  to  be 
sufficient  to  assure  the  completion  of 
reclamation.  The  Director  finds, 
therefore,  that  the  proposed  provision  is 
no  less  effective  than  the  Federal 
regulations. 

4.  IC  13-4.1-10-1.  Blaster  Certification 

Indiana  proposes  to  delete 
subparagraph  (l)(b)  which  requires  a  fee 
to  cover  the  cost  of  implementing  the 
blaster  certification  program.  In  its 
submittal  of  this  amendment,  Indiana 
explained  that  this  provision  is 
eliminated  because  the  cost  of 
administering  the  blaster  certification 
and  training  program  is  included  in  the 
fee  established  under  IC  13-4.1-3-2  (see 
Finding  2,  above).  The  Director  finds 


that  the  proposed  amendment  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

5.  IC  13-4.1-11-6,  Pattern  of  Violations 

Indiana  proposes  to  add  a  new 
subparagraph  (6)(b)  which  states  that 
the  unwarranted  failure  of  the  permittee 
to  pay  any  fee  under  IC  13-4.1 
constitutes  a  pattern  of  violations  and 
requires  the  permittee  to  show  cause 
why  the  permit  should  not  be  suspended 
or  revoked  under  IC  13-4.1-11-6. 
Indiana  has  explained  that  this 
provision  is  inserted  to  provide  for  the 
suspension  or  revocation  of  any  permit 
where  the  permittee  has  failed  to  pay 
any  fee  required  under  IC  13-4.1.  The 
Director  finds  that  this  provision  should 
strengthen  the  Indiana  program  by 
increasing  the  incentive  to  meet  the 
provisions  of  the  Indiana  Surface  Coal 
Mining  and  Reclamation  Law.  The 
Director  finds  that  the  proposed 
amendment  is  consistent  with  the 
provisions  of  SMCRA  at  section 
521(a)(4)  concerning  pattern  of 
violations. 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
responded  that  it  had  no  comments  and 
concurred  on  the  proposed  changes.  The 
U.S.  Army  Corps  of  Engineers, 
Management  and  Disposal  Division 
responded  and  had  no  comments. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  responded  (Administrative 
Record  Number  IND-0920)  and 
commented  on  the  proposed  changes  to 
IC  13-4.1-1-5,  the  "no  more  stringent 
than"  rule.  The  FWS  stated  that  the 
proposed  rule  may  result  in  several 
modifications  to  the  Indiana  program 
rules  which  could  have  a  negative 
impact  on  efforts  to  ensure  that  pre- 
mining  habitat  value  is  maintained  in 
reclamation  plans.  Specifically,  the  FWS 
is  concerned  about  the  potential 
elimination  of  Indiana  program  rule  310 
LAC  12-5-68(c)(8).  This  rule  requires  that 
post-mining  land  uses  which  di^er  from 
pre-mining  land  uses  must  have 
necessary  approval  of  measures  to 
prevent  or  mitigate  adverse  effects  on 
fish,  wildlife,  and  related  environmental 
values  and  threatened  or  endangered 
plants  from  the  director  of  IDNR,  and 
that  appropriate  Indiana  and  Federal 
fish  and  wildlife  agencies  have  been 
provided  a  60-day  period  in  which  to 
review  the  plans  before  surface  mining 


activities  begin.  The  FWS  stated  that,  in 
practice,  this  rule  has  allowed  the 
Service  and  the  Indiana  Division  of  Fish 
and  Wildlife  to  make  specific 
recommendations  to  ensure  that 
reclamation  plans  will  restore  all  pre- 
mining  fish  and  wildlife  habitats.  The 
FWS  concluded  its  comment  with  a 
recommendation  for  Federal  action  to 
ensure  that  pre-mining  habitat  value  is 
maintained  in  reclamation  plans. 

In  response,  and  as  discussed  in 
Finding  1  above,  the  Director  is  not 
approving  the  proposed  amendments  to 
IC  13-4.1-1-5.  Additionally,  Indiana 
must  delete  or  amend  the  proposed 
revisions  to  be  consistent  with  SMCRA 
and  the  Federal  regulations.  Any  revised 
proposal  must  include  provisions 
ensuring  that  OSM,  as  well  as  other 
agencies  and  the  public,  have  the 
requisite  opportunity  to  evaluate 
whether  allegedly  more  stringent 
provisions  are  in  fact  unnecessary  for 
the  Indiana  program  to  remain 
consistent  with  Federal  requirements. 

Public  Comments 

The  pubhc  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  9, 1991, 
Federal  Register  (56  PR  31093).  The 
comment  period  closed  on  August  8, 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  schedule  public  hearing 
so  no  hearing  was  held. 

By  letter  dated  August  6, 1991 
(Administrative  Record  No.  IND-0825). 
the  Indiana  Coal  Council,  Inc.  (ICC) 
responded  and  supported  the  proposed 
amendments  resulting  from  SEA  46  and 
said  they  should  be  approved. 
Specifically,  the  ICC  stated  that  changes 
to  the  required  program  fee  structure 
should  substantially  increase  the 
funding  available  to  the  IDNR  to 
administer  the  Indiana  program.  The 
Director  agrees  and  has  approved  the 
provisions  concerning  the  program  fee 
structure. 

The  ICC  also  commented  in  support  of 
the  proposed  amendment  to  IC  13-4.1-1- 
5,  the  "no  more  stringent  than" 
provision.  The  ICC  stated  that  similar 
provisions  have  been  approved  by  OSM 
in  other  state  programs.  The  Director 
disagrees.  As  discussed  above  in 
Finding  1  the  proposed  Indiana  "no 
more  stringent  than"  provision  is 
broader  in  scope  than  related 
amendments  approved  for  other  States 
and  would  subvert  the  program 
approval  and  State  program  amendment 
process  established  in  section  503  of 
SMCRA  and  30  CFR  parts  730.  731,  and 
732  by  accomplishing  de  facto  program 
changes  without  first  affording  an 
opportunity  for  the  public  and  other 
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activities  begin.  The  FWS  stated  that,  in 
practice,  this  rule  has  allowed  the 
Service  and  the  Indiana  Division  of  Fish 
and  Wildlife  to  make  specific 
recommendations  to  ensure  that 
reclamation  plans  will  restore  all  pre- 
mining  fish  and  wildlife  habitats.  The 
FWS  concluded  its  comment  with  a 
recommendation  for  Federal  action  to 
ensure  that  pre-mining  habitat  value  is 
maintained  in  reclamation  plans. 

In  response,  and  as  discussed  in 
Finding  1  above,  the  Director  is  not 
approving  the  proposed  amendments  to 
IC  13-4.1-1-5.  Additionally.  Indiana 
must  delete  or  amend  the  proposed 
revisions  to  be  consistent  with  SMCRA 
and  the  Federal  regulations.  Any  revised 
proposal  must  include  provisions 
ensuring  that  OSM,  as  well  as  other 
agencies  and  the  public,  have  the 
requisite  opportunity  to  evaluate 
whether  allegedly  more  stringent 
provisions  are  in  fact  unnecessary  for 
the  Indiana  program  to  remain 
consistent  with  Federal  requirements. 

Public  Comments 

The  pubhc  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  9, 1991, 
Federal  Register  (56  PR  31093).  The 
comment  period  closed  on  August  8. 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  schedule  public  hearing 
so  no  hearing  was  held. 

By  letter  dated  August  6, 1991 
(Administrative  Record  No.  IND-0825). 
the  Indiana  Coal  Council.  Inc.  (ICC) 
responded  and  supported  the  proposed 
amendments  resulting  from  SEA  46  and 
said  they  should  be  approved. 
Specifically,  the  ICC  stated  that  changes 
to  the  required  program  fee  structure 
should  substantially  increase  the 
funding  available  to  the  IDNR  to 
administer  the  Indiana  program.  The 
Director  agrees  and  has  approved  the 
provisions  concerning  the  program  fee 
structure. 

The  ICC  also  commented  in  support  of 
the  proposed  amendment  to  IC  13-4.1-1- 
5,  the  "no  more  stringent  than" 
provision.  The  ICC  stated  that  similar 
provisions  have  been  approved  by  OSM 
in  other  state  programs.  The  Director 
disagrees.  As  discussed  above  in 
Finding  1  the  proposed  Indiana  "no 
more  stringent  than"  provision  is 
broader  in  scope  than  related 
amendments  approved  for  other  States 
and  would  subvert  the  program 
approval  and  State  program  amendment 
process  established  in  section  503  of 
SMCRA  and  30  CFR  parts  730,  731.  and 
732  by  accomplishing  de  facto  program 
changes  without  first  affording  an 
opportunity  for  the  public  and  other 
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interested  parties  to  either  comment  or 
file  objections,  and  without  obtaining 
prior  OSM  approval,  as  required  by  30 
CFR  732.17(g).  Therefore,  the  Director  is 
not  approving  the  proposed  amendments 
to  IC  13-4.1-1-5. 

OSM  announced  the  reopening  of  the 
public  comment  period  in  the  September 
17, 1991.  Federal  Register  (56  FR  47051). 
The  public  comment  period  ended  on 
October  2, 1991.  Numerous  public 
comments  were  received.  The  scheduled 
public  hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

The  ICC  commented  on  the  comment 
provided  by  the  FWS  and  discussed 
above.  The  ICC  opposed  the  FWS 
comment  and  stated  that  the  Indiana 
rule  at  310  lAC  12-&-68{c)  and  the  FWS 
comments  illustrate  the  need  for  the  "no 
more  stringent"  provision.  That  need. 
ICC  asserts,  is  to  eliminate  obsolete 
regulatory  requirements  which,  either 
because  of  the  efforts  of  interest  groups 
or  through  simple  inertia,  have  not  been 
eliminated  from  the  State  program. 

While  the  Director  appreciates  the 
possible  need  to  eliminate  redundant  or 
obsolete  rules  from  a  State  program,  the 
Director  notes  that  SMCRA  and  the 
Federal  regulations  have  detailed 
specific  minimum  procedures  by  which 
a  State  regulatory  program  may  be 
amended.  As  discussed  above  in  Finding 
1.  however,  the  proposed  provisions  are 
inconsistent  with  and  less  effective  than 
the  Federal  procedures  for  amending  an 
approved  regulatory  program.  Therefore, 
the  Director  has  not  approved  proposed 
IC-13-4.1-1-5. 

Numerous  commenters  urged  OSM 
not  to  approve  the  proposed  "no  more 
stringent  than"  provisions  of  IC  13-4.1- 
1-5,  because  they  would  prevent  the 
enforcement  of  rules  which  are  more 
stringent  than  the  Federal  rules.  These 
commenters  asserted  that  certain 
current  Indiana  laws  are  not  adequate 
to  protect  features  such  as  water 
aquifers,  homes,  pipelines,  prime 
farmland,  and  the  rights  of  people  near 
tipples,  and  that  approval  of  the  "no 
more  stringent  than"  rule  would 
eliminate  the  possibility  of  properly 
protecting  these  features.  The  Director 
appreciates  this  concern.  Indeed, 
SMCRA  at  section  101(f)  recognizes  the 
diversity  of  the  terrain,  climate,  biologic 
and  other  physical  conditions  in  areas 
subject  to  mining  operations,  and  states 
that  the  primary  governmental 
responsibility  for  developing, 
authorizing,  issuing,  and  enforcing 
regulations  for  surface  coal  mining  and 
reclamation  operations  subject  to 
SMCRA  should  rest  with  the  State.  That 
is,  the  Stales  are  encouraged  to  set  their 
own  standards  to  reflect  their  particular 


circumstances;  the  Federal  regulations 
merely  set  the  minimum  standards.  The 
Director  notes  that  for  the  reasons 
detailed  in  Finding  1  above,  the 
proposed  amendment  to  IC  13-4.1-1-5  is 
not  approved. 

Three  commenters  stated  that  the 
proposed  rule  at  IC  13-4.1-1-5(2)  is 
unclear  and  a  reasonable  interpretation 
of  the  provision  is  that  neither  the  IDNR 
nor  the  NRC  can  enforce  any  condition 
of  a  permit  imposed  under  IC  13-4.1.  The 
Director  agrees  that  the  language  of 
subsection  (2)  is  unclear  and  that  such 
an  interpretation  is  possible.  As  noted  in 
Finding  1  above,  the  Director  is  not 
approving  this  proposed  provision,  and 
for  the  Indiana  program  to  remain  no 
less  effective  than  SMCRA  and  the 
Federal  regulations.  Indiana  must  delete 
this  provision  or  amend  it. 

Three  commenters  indicated  that  the 
director  of  IDNR  cited  or  invoked  the 
proposed  provisions  at  IC  13-4.1-1-5  as 
justification  for  not  acting  on  proposals 
by  Indiana  citizens  for  legislation  to 
protect  pipelines  from  subsidence 
damage.  In  response,  the  Director  notes 
that  the  Federal  regulations  at  30  CFR 
732.17(g)  state  that  whenever  changes  to 
laws  or  regulations  that  make  up  the 
approved  State  program  are  proposed 
by  the  State,  those  changes  to  the  laws 
or  regulations  shall  not  take  effect  for 
purposes  of  a  State  program  until 
approved  as  an  amendment.  As 
discussed  above  in  Finding  1,  the 
Director  is  not  approving  proposed  IC 
13-4.1-1-5  and  is  requiring  that  Indiana 
either  delete  its  proposed  statute  or 
amend  it  to  comply  with  SMCRA  and 
the  Federal  regulations. 

Numerous  objections  to  the  "no  more 
stringent  than"  provision  were 
submitted  by  Midwestern  Gas 
Transmission  (MOT)  who  urged  OSM  to 
reject  the  amendment.  MOT  stated  that 
the  effect  of  the  provision  would  be  to 
render  unenforceable,  undisclosed  rules 
and  permit  conditions  currently  in  force. 
MGT  argued  that  this  amounts  to  rule 
making  without  the  appropriate 
administrative  process  which  calls  for 
providing  public  notice  of  the  subject 
matter  of  the  particular  rulemaking. 

MGT  stated  that  the  proposed  statute 
does  not  defme  the  term  "more  stringent 
than."  and  the  result  of  this  is  that  the 
relationship  to  SMCRA  at  section  505, 
which  requires  State  statutes  and  rules 
must  not  be  inconsistent  with  SMCRA, 
is  not  clear. 

MGT  also  asserts  that  the  proposed 
language  empowers  the  director  of  IDNR 
and  the  NRC  with  unbridled  discretion 
to  elect  when  and  which  selected  rules 
and  permits  will  or  will  not  be  enforced. 
A  consequence  of  this.  MGT  asserts,  is 
that  Federal  inspectors  would  have  no 


guidance  under  the  proposed 
amendment  as  to  whether  a  particular 
rule  or  permit  condition  is  or  is  not 
"more  stringent"  than  a  corresponding, 
if  any.  Federal  regulation. 

In  sunjnary,  MGT  stated  that  the  "no 
more  stringent  than"  provision  would 
create  a  morass  of  uncertainty  in  the 
Indiana  approved  program  of  such 
magnitude  that  the  Indiana  program 
would  become  unenforceable. 

The  Director  has  carefully  studied  the 
language  of  the  proposed  "no  more 
stringent  than"  provision  and  has 
determined,  as  detailed  in  Finding  1 
above,  that  the  provision  is  inconsistent   , 
with  SMCRA  and  less  effective  than  the 
Federal  regulations.  The  Director  is 
informing  Indiana  that  to  be  consistent 
with  SMCRA  and  the  Federal 
regulations,  Indiana  must  either  delete 
the  proposed  statute  at  IC  13-4.1-1-5  or 
amend  it. 

V.  Director's  Decision 

Based  on  the  above  Rndings  and 
except  as  noted  below,  the  Director  is 
approving  proposed  Program 
Amendment  Number  91-7B  as  submitted 
by  Indiana  on  June  4, 1991. 

The  following  proposed  amendments 
which  were  submitted  by  Indiana  under 
SEA  46,  and  which  concern  the 
proposed  Indiana  bond  pool,  have  been 
transferred  to  and  will  be  reviewed  with 
the  proposed  bond  pool  amendment 
submitted  under  Administrative  Record 
No.  INEM)559A:  IC  13-4.1-6-8 
concerning  Operator  Fee;  IC  13-4.1-6.5- 
1  concerning  the  deBnition  of 
"committee";  IC  13-4.1-6.5-2  concerning 
the  definition  of  "fund";  13-4.1-6.5-3 
concerning  the  bond  pool  funds:  IC  13- 
4.1-6.5-4  concerning  participation  in  the 
t>ond  pool:  IC  13-4.1-6.5-5  concerning 
bond  pool  entrance  fee;  IC  13-4.1-6.5-6 
concerning  suspension  from  the  fund;  IC 
13-4.1-6.5-8  concerning  bond  pool 
participation  fees;  IC  13-4.1-6.5-9 
concerning  use  of  bond  pool  funds;  IC 
13-4.1-6.5-10  concerning  forfeiture  of 
bonds;  and  IC  13-4.1-6.5-11  concerning 
bond  pool  fund  committee. 

For  the  reasons  discussed  in  Finding  1 
above,  the  Director  is  not  approving  the 
proposed  amendment  at  IC  13-4.1-1-6, 
the  "no  more  stringent  than"  provision. 
In  addition,  the  Director  is  requiring  that 
Indiana  must  either  delete  the  proposed 
revisions  at  IC  13-4.1-1-5  or  amend 
them  to  be  consistent  with  SMCRA  and 
the  Federal  regulations. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
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process  and  to  encourage  the  states  to 
confonn  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  the 
proposed  changes  to  the  Indiana 
program  at  IC  13-4.1-1-5,  the  "no  more 
stringent  than"  provisions  which  are  not 
approved  in  this  notice,  are  not 
enforceable  as  part  of  the  Indiana 
program.  The  Federal  regulations  at  30 
CFR  73Z17(g)  prohibit  any  unilateral 
changes  to  approved  State  programs.  In 
his  oversight  of  the  Indiana  program,  the 
Director  will  recognize  only  the  statutes, 
regulations  and  other  materials 
approved  by  him,  together  with  any 
consistent  implementing  policies, 
directives  and  other  materials,  and  will 
require  the  enforcement  by  Indiana  of 
only  such  provisions. 

EPA  Concurrence 

Under  30  CFR  73Z17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Enviromental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  luality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However, 
EPA  responded  to  the  Director's  request 
for  comments  and  stated  that  it 
concurred  on  the  proposed  amendment 
(Administrative  Record  No.  IND-0919). 

VI.  Procedural  Detenninadons 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d],  no  environmental  impact 
statement  need  by  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  for  Sections  3,  4,  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 


programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  SubjecU  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated;  December  5, 1991. 
CariCaoM. 

Assistant  Director  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  tide  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (jj)  to  read  as 
follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 

,        *        •        •        * 

(jj)  The  following  amendments  to  the 
Indiana  program  as  submitted  to  OSM 
on  June  4, 1991,  as  part  of  Program 
Amendment  Number  91-7B,  are 
approved,  except  as  noted  herein, 
effective  December  13, 1991:  IC  13-4.1- 
3-2  concerning  permit  application  fee;  IC 
13-4.1-6-9  concerning  forfeiture  of 
bonds;  IC  13-4.1-10-1  concerning  blaster 
certification;  and  IC  13-4.1-11-6 
concerning  pattern  of  violation.  The 
following  amendment  is  not  approved: 
IC  13-4.1-1-S  concerning  the  "no  more 
stringent  than"  provision.  The  following 
amendments  which  concern  the 
proposed  Indiana  bond  pool  have  been 
transferred  to  and  will  be  reviewed  with 
the  proposed  Indiana  bond  pool 
submitted  under  Administrative  Record 
No.  IND-0559A;  IC  13-4.1-6-8 
concerning  the  operator  fee;  IC  13-4.1- 
6.5-1  concerning  the  definition  of 
"committee";  IC  13-4.1-6.5-2  concerning 


the  definition  of  "fund";  IC  13-4.4-6.5-3 
concerning  the  bond  pool  funds;  IC  13- 
4.1-6.5-4  concerning  participation  in  the 
bond  pool;  IC  13-4.1-6.5-5  concerning 
bond  pool  entrance  fee;  IC  13-4.1-6.5-6 
concerning  suspension  from  the  fund;  IC 
13-4.1-6.5-8  concerning  bond  pool 
participation  fees;  IC  13-4.1-6.5-9 
concerning  use  of  bond  pool  funds;  IC 
13-4.1-6.5-10  concerning  forfeiture  of 
bond;  and  IC  13-4.1-6.5-11  concerning 
bond  pool  fund  committee. 

3.  Section  914.16  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

S  914.16    Required  program  amendments. 

*        *        •        •        * 

(g)  By  May  15, 1992,  Indiana  must 
either  delete  its  proposed  provisions  at 
IC  13-4.1-1-5  concerning  the  no  more 
stringent  than  provision,  or  amend  IC 
13-4.1-1-5  to  comply  with  SMCRA  and 
the  Federal  regulations.  Any  revised 
proposal  must  include  provisions 
ensuring  that  OSM  and  the  public  have 
the  requisite  opportunity  to  evaluate 
whether  allegedly  more  stringent  rules 
or  permit  conditions  are  in  fact 
unnecessary  for  the  Indiana  program  or 
permit  to  remain  consistent  with  Federal 
(or,  in  the  case  of  a  permit,  Statejt 
requirements. 

[FR  Doc.  91-29810  Filed  12-12-91: 8:45  am) 
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UBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 

[Docket  No.  91-121 

Renewal  Registration:  Effective  Date 
of  Registration 

agency:  Library  of  Congress,  Copyright 

Office. 

action:  Final  regulations. 

summary:  This  notice  is  issued  to 
advise  the  public  that  the  Copyright 
Office  of  the  Library  of  Congress  is 
adopting  a  new  regulation  to  establish 
the  effective  date  for  renewal 
registrations  made  under  section  304  of 
the  Copyright  Act  when  the  previously 
required  filing  fee  of  $6  is  submitted  in 
lieu  of  the  $12  filing  fee  required  by  the 
"Copyright  Fees  and  Technical 
Amendments  Act  of  1989"  (Pub.  L  101- 
318, 104  Stat.  287).  The  regulation  will  be 
in  effect  for  renewal  claims  eligible  for 
registration  during  1991  and  which  are 
received  in  the  Copyright  Office  on  or 
before  December  31, 1991. 
EFFECTIVE  DATE:  December  13, 1991. 
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the  definition  of  "fund";  IC  13-4.4-6.5-3 
concerning  the  bond  pool  funds;  IC  13- 
4.1-6.5-4  concerning  participation  in  the 
bond  pool;  IC  13-4.1-6.5-5  concerning 
bond  pool  entrance  fee;  IC  13-4.1-6.5-6 
concerning  suspension  from  the  fund;  IC 
13-4.1-6.5-8  concerning  bond  pool 
participation  fees;  IC  13-4.1-6.5-9 
concerning  use  of  bond  pool  funds;  IC 
13-4.1-6.5-10  concerning  forfeiture  of 
bond;  and  IC  13-4.1-6.5-11  concerning 
bond  pool  fund  committee. 

3.  Section  914.16  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

S  914.16    R«qulr«d  program  amendments. 

***** 

(g)  By  May  15. 1992,  Indiana  must 
either  delete  its  proposed  provisions  at 
IC  13-4.1-1-5  concerning  the  no  more 
stringent  than  provision,  or  amend  IC 
13-4.1-1-5  to  comply  with  SMCRA  and 
the  Federal  regulations.  Any  revised 
proposal  must  include  provisions 
ensuring  that  OSM  and  the  public  have 
the  requisite  opportunity  to  evaluate 
whether  allegedly  more  stringent  rules 
or  permit  conditions  are  in  fact 
unnecessary  for  the  Indiana  program  or 
permit  to  remain  consistent  with  Federal 
(or.  in  the  case  of  a  permit.  Statel 
requirements. 

[PR  Doc.  91-29810  Filed  12-12-91: 8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 

[Docket  No.  91-12] 

Renewal  RegistratkHK  Effective  Date 
of  Registration 

agency:  Library  of  Congress,  Copyright 

Office. 

action:  Final  regulations. 

summary:  This  notice  is  issued  to 
advise  the  public  that  the  Copyright 
Office  of  the  Library  of  Congress  is 
adopting  a  new  regulation  to  establish 
the  effective  date  for  renewal 
registrations  made  under  section  304  of 
the  Copyright  Act  when  the  previously 
required  filing  fee  of  $6  is  submitted  in 
lieu  of  the  $12  filing  fee  required  by  the 
"Copyright  Fees  and  Technical 
Amendments  Act  of  1989"  (Pub.  L  101- 
318, 104  Stat.  287).  The  regulation  will  be 
in  effect  for  renewal  claims  eligible  for 
registration  during  1991  and  which  are 
received  in  the  Copyright  Office  on  or 
before  December  31, 1991. 
EFFECTIVE  DATE:  December  13, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader.  General  Counsel, 
Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559.  Telephone  (202) 
707-6380. 

SUPPLEMENTARY  INFORMATION:  On 
December  4, 1990,  the  Copyright  Office 
published  a  new  regulation,  37  CFR 
202.4,  concerning  the  effective  date  of 
registration  for  basic  registration  under 
section  408  of  the  Copyright  Act.  The 
regulation  governed  the  effective  date 
for  basic  claims  to  copyright  received  on 
or  after  January  3. 1991  with  a  short  fee 
of  $10  in  lieu  of  the  $20  fee  required  on 
or  by  the  "Copyright  Fees  and  Technical 
Amendments  Act  of  1989,"  Public  Law 
101-318,  204  Stat.  287.  At  that  time  the 
Copyright  Office  stated  that  renewal 
registration  requires  a  special  policy  and 
would  be  dealt  with  separately.  The 
Copyright  Office  is  issuing  this 
regulation  to  notify  the  public  of  the 
effective  date  of  renewal  registration 
when  the  old  fee  of  $6  is  submitted  by 
mistake  for  renewal  applications 
submitted  in  1991  to  effect  renewal 
registration  during  the  1991.  The 
regulation  also  specifies  the 
consequences  of  not  submitting  the 
supplementary  fee  of  $6  in  a  timely 
manner. 

The  new  statutory  fee  schedule 
authorized  by  the  "Copyright  Fees  and 
Technical  Amendments  Act  of  1989"  has 
been  in  effect  since  January  3, 1991.  The 
current  fee  for  renewal  registration  is 
$12.  The  Copyright  Office  continues  to 
receive  a  significant  number  of  renewal 
applications  with  the  old  fee  of  $6.  The 
public's  failure  to  remit  the  full  $12  fee 
can  be  primarily  attributed  to  Copyright 
Office  literature  and  renewal 
application  forms  in  the  hands  of  the 
public  that  contain  old  fee  information. 

For  works  in  which  Federal  copyright 
protection  was  secured  before  January 
1. 1978,  the  copyright  endures  for  28 
years  from  the  date  it  was  originally 
secured.  Section  304(a)  of  the  Copyright 
Act,  title  17  United  States  Code  provides 
that  such  copyright  is  entitled  to  a 
renewal  and  extension  of  the  copyright 
for  a  further  term  of  47  years  when 
application  for  such  renewal  and 
extension  is  properly  made  to  the 
Copyright  Office  and  duly  registered 
within  one  year  prior  to  the  expiration 
of  the  original  term  of  copyright. 

The  Copyright  Office  has  no 
discretion  to  extend  the  time  in  which  a 
renewal  application  must  be  received. 
The  cctual  date  of  receipt  determines 
the  acceptability  of  a  renewal 
application.  The  Register  clearly  has 
discretionary  authority,  however,  with 


respect  to  fee  determinations.  Receipt  of 
the  proper  statutory  fee  is  almost 
exclusively  the  interest  of  the  Copyright 
Office.  Congress  has  decided  that  a 
certain  portion  of  the  costs  of 
administering  the  copyright  registration 
system  shall  be  recovered  through 
earned  fee  services. 

The  Copyright  Office  hereby 
established  an  interim  policy  for  works 
eligible  for  renewal  copyright  in  1991: 
Where  an  acceptable  application  is 
received  with  a  short  fee  of  $6.  the  date 
the  application  and  $6  fee  are  received 
shall  determine  the  effective  date  of 
renewal  registration,  provided  the 
remaining  $6  fee  is  received  within  45 
days  of  notification  of  the  short  fee.  The 
Copyright  Office  will  not  assign  a 
registration  number  to  the  renewal 
application  until  the  entire  statutory  fee 
is  received.  Past  policy  has  required  that 
the  entire  fee  must  be  received  within 
the  renewal  year. 

Since  the  fee  is  peculiarly  a  matter  of 
administrative  concern,  the  Register  has 
decided  to  exercise  his  rulemaking 
authority  to  establish  a  new  policy,  on 
an  interim  basis,  concerning 
supplementary  fees  received  after  the 
1991  renewal  year.  The  Register  decided 
to  establish  a  new  policy  for  renewal 
registration  in  1991  because  the  public 
remains  misinformed  concerning  the 
correct  fee.  The  persons  most  likely  to 
be  misinformed  are  individual  copyright 
owners  who  are  hard  to  reach  with  the 
correct  information.  Since  a  large 
number  of  renewal  apphcations  are 
typically  received  toward  the  end  of  the 
year,  the  Office  will  be  unable  to 
examine  the  applications  for  correctness 
or  short  fee  until  after  the  end  of  the 
1991  renewal  year.  It  would  be 
particularly  unreasonable  and  unfair 
that  renewal  copyright,  which  vests  only 
upon  registration,  should  be  lost 
permanently  for  lack  of  receipt  of  the 
additional  fee  within  the  renewal  year, 
during  the  first  year  the  fee  increase  is 
in  effect. 

Based  on  past  administrative 
experience  the  Register  concluded  that 
insufficient  fees  for  renewal 
registrations  would  occur  primarily  in 
the  first  year  of  the  new  fee  structure. 
Also,  one  year  should  be  sufficient  time 
to  educate  the  public  about  the  new  fee 
structure.  Consequently,  this  regulation 
is  adopted  only  for  works  eligible  for 
renewal  during  1991.  For  works  eligible 
for  renewal  in  1992  the  Copyright  Office 
will  resume  its  traditional  policy  of 
requiring  receipt  of  the  entire  renewal 
fee,  as  well  as  the  application,  within 
the  renewal  year. 


The  Copyright  Office  is  issuing  this 
regulation  to  notify  the  public  of  the 
effective  date  of  registration  when  the 
old  fee  of  $6  is  submitted  with  renewal 
applications  during  calender  year  1991 
and  the  consequences  of  not  submitting 
the  supplementary  fee  of  $6  in  a  timely 
manner.  This  regulation  has  no 
applicability  to  short  fee  renewal  cases 
where  less  than  $6  is  received  during 
1991  and  no  supplementary  fees  will  be 
accepted  after  March  31. 1992.  The 
policy  adopted  responds  entirely  to  the 
hardship  situation  that  is  especially 
severe  during  the  initial  period  of 
implementation  of  the  new  fee  structure. 

No  legitimate  public  interest  would  be 
served  by  forced  loss  of  the  renewal 
copyright  because  of  a  mistake 
regarding  the  correct  fee  during  the  first 
year  the  new  fee  schedule  is  in  effect.  At 
the  same  time,  the  Copyright  Office 
recognizes  that  the  Copyright  Act 
requires  timely  registration  to  effect 
renewal  of  the  copyright.  The  Office 
must  therefore  set  a  limit  on  the  time  to 
comply  fully  with  the  statutory  fee 
requirement.  We  have  set  the  limit  at  45 
days  after  notification  of  the  short  fee. 
or  in  any  case  no  later  than  March  31, 
1992.  Adoption  of  this  policy  means  that 
persons  who  search  the  renewal 
registration  records  of  the  Copyright 
Office  in  1992  may  not  be  able  to 
determine  whether  a  valid  renewal  has 
been  made  for  a  work  subject  to 
renewal  in  1991  until  March  31. 1992. 

With  respect  to  the  Regulatory 
Flexibility  Act.  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  (title  5.  U.S.  Code,  subchapter 
II  and  chapter  7).  The  Regulatory 
Flexibility  Act  consequently  does  not 
apply  to  the  Copyright  Office  since  that 
Act  affects  only  those  entities  of  the 
federal  Government  that  are  agencies  as 
defined  in  the  Administrative  Procedure 
Act.» 


'  The  Copyright  Office  was  not  iubjecl  to  the 
Administrative  Procedure  Act  before  1978.  and  it  it 
now  subject  to  it  only  in  areas  specified  by  section 
7(n(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17). 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits)  (17  U.S.C.  706(b)).  The  Copynghl 
Act  does  not  make  the  Office  an  "agency"  as 
defined  in  the  Administrative  Procedure  Act.  For 
example,  personnel  actions  taken  by  the  Office  are 
not  subject  to  APA-FOIA  requiremenla. 


^ 
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Alternatively,  if  it  is  latef  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Cop3Tlghts  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  smsifbusinesses. 

List  of  Subjects  in  37  CFR  Part  202 

Copyright  registration:  Renewal 
copyright. 

In  consideration  of  the  foregoing,  part 
202  of  37  CFR  chapter  II  is  amended  in 
the  manner  set  forth  below. 


PART  202— REGISTRATIONS  Of 
CLAIMS 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Section  702,  90  Stat  2451, 17 
U.S.C.  702.  §  J  202.19,  202.20,  and  202.21  are 
also  issued  under  17  U.S.C.  407  and  408. 

2.  Section  202.18  is  added  to  read  as 
follows: 

§202.  IS    Effective  dat*  Of  renewal 
registration. 

The  effective  date  for  registration  of 
renewal  claims  eligible  for  registration 
during  1991  and  received  in  the 
Copyright  Office  during  1991  with  a 
short  fee  of  $6  is  the  date  on  which  the 
application  and  the  $6  fee  have  been 
received  in  the  Copyright  Office, 
provided  the  claim  is  later  determined  to 
be  acceptable  for  registration  by  the 
Register  of  Copyrights  and  a 
supplementary  fee  of  $6  is  received  in 
the  Copyright  Office  within  45  days  after 
notification  of  the  short  fee.  Renewal 
applications  submitted  with  a  short  fee 
of  S6  will  not  be  assigned  a  registration 
number  until  the  supplementary  fee  of 
$6  is  submitted.  If  the  supplementary  fee 
of  $6  is  not  received  in  the  Copyright 
Office  within  45  days  after  notification 
of  the  short  fee,  the  Copyright  Office 
will  not  complete  the  registration.  In  no 
case  will  supplementary  fees  received 
after  March  31. 1992  be  accepted,  for  the 
1991  renewal  year. 

Dated:  Novemt)er  21. 1991. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved  by: 
lamea  H.  Billington, 
The  Librarian  of  Congress. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  3F2776/R1115;  FRL-3891-4] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities: 
Aqueous  Extract  of  Seaweed  Meal 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  correction. 

SUMMARY:  EPA  issued  amendments 
adding  raw  agricultural  commodities 
(RACs)  under  its  regulation  exempting 
from  the  requirement  of  a  tolerance 
aqueous  extract  of  seaweed  meal  (40 
CFR  180.1042).  Two  RACs.  alfalfa  and 
peas,  were  inadvertently  omitted  from 
the  codified  text,  although  the  intent  to 
add  them  was  clearly  stated  in  the 
preamble  of  the  amendment.  EPA  is 
issuing  this  document  to  correct  the 
error. 

EFFECTIVE  DATE:  This  correction  is 
effective  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Taylor,  Product  Manager  (PM 
25),  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
245,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arhngton.  VA  2220Z  (703)-557-1800. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  83-20116  appearing  in  the  Federal 
Register  of  July  27, 1983  (48  FR  34034). 
EPA  issued  amendments  adding  various 
RACs  under  40  CFR  180.1042.  Among 
those  RACs  to  be  added  as  stated  in  the 
preamble  of  the  document  were  alfalfa 
and  peas.  But  they  were  inadvertently 
omitted  from  the  codified  text  of  the 
regulation,  and  this  correction  document 
instates  them  as  set  forth  below. 

Dated;  October  10, 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

Accordingly,  40  CFR  part  180  is 
corrected  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1042  in  the  table  therein, 
the  raw  agricultural  commodities  alfalfa 
and  peas  are  instated  in  alphabetical 
sequence,  to  read  as  follows: 

§  1 80. 1042    Aqueoua  extract  of  seaweed 
meal;  exemption  from  ttte  requirement  of  a 
tolerance. 

*  •  *  *  « 

Commodities 


Alfalfa 

•  *  «  *  * 

Peas 

4  *  «  *  • 
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40  CFR  Parts  180, 185,  and  186 

[PP  0E3826  and  FAP  0H5591/R1127;  FRL- 
3943-5) 

RIN  2070-AB7S 

Pesticide  Tolerances  for  Metalaxyl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
indirect  tolerance  or  inadvertent 
tolerance  for  residues  of  the  fungicide 
metalaxyl  and  its  metabolites  in  or  on 
oat  grain  at  0.2  part  per  million  (ppm). 
oat  forage  at  2.0  ppm,  oat  fodder  at  2.0 
ppm,  oat  straw  at  2.0  ppm,  processed 
food  item  oat  milling  fractions  at  1.0 
ppm,  and  processed  feed  item  oat 
milling  fractions  at  1.0  ppm.  This 
regulation  to  establish  the  maximum 
permissible  levels  for  indirect  or 
inadvertent  residues  of  metalaxyl  in  or 
on  certain  commodities  was  requested 
in  petitions  submitted  by  the  Ciba-Geigy 
Corporation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1991. 
ADDRESSES:  Written  objections. 
identified  by  the  document  control 
number.  [PP  0E3826  and  FAP  0H5591/ 
R1127].  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency,  rm.  3708.  401  M  St..  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Susan  T.  Lewis.  Product  Manager 
(PM)  21,  Registration  Division  (H7505C), 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  rm.  227. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)-557-1900. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  19, 1991  (56  FR 
33236),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Ciba-Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419, 
had  submitted  a  pesticide  petition  (PP) 
0E3826  and  a  food/feed  additive  petition 
(FAP)  0H5591  to  EPA  requesting  that  the 
Administrator,  pursuant  to  sections 
408(e)  and  409(b)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)  and  348(b)),  propose  the 
establishment  of  indirect  or  inadvertent 
tolerances  for  the  fungicide  metalaxyl 
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40  CFR  Parts  180, 185.  and  186 

(PP  0E3826  and  FAP  0H5591/R1127;  FRL- 
3943-5] 

RiN  2070-AB7« 

Pesticide  Tolerances  for  Metalaxyl 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  an 
indirect  tolerance  or  inadvertent 
tolerance  for  residues  of  the  fungicide 
metalaxyl  and  its  metabolites  in  or  on 
oat  grain  at  0.2  part  per  million  (ppm), 
oat  forage  at  2.0  ppm,  oat  fodder  at  2.0 
ppm,  oat  straw  at  2.0  ppm.  processed 
food  item  oat  milling  fractions  at  1.0 
ppm,  and  processed  feed  item  oat 
milling  fractions  at  1.0  ppm.  This 
regulation  to  establish  the  maximum 
permissible  levels  for  indirect  or 
inadvertent  residues  of  metalaxyl  in  or 
on  certain  commodities  was  requested 
in  petitions  submitted  by  the  Ciba-Geigy 
Corporation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13. 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  0E3826  and  FAP  0H5591/ 
R1127],  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency,  rm.  3708.  401  M  St..  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Susan  T.  Lewis.  Product  Manager 
(PM)  21,  Registration  Division  (H7505C), 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  rm.  227. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)-557-1900. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  19, 1991  (56  FR 
33236),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Ciba-Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419. 
had  submitted  a  pesticide  petition  (PP) 
0E3826  and  a  food/feed  additive  petition 
(FAP)  0H5591  to  EPA  requesting  that  the 
Administrator,  pursuant  to  sections 
408(e)  and  409(b)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)  and  348(b)).  propose  the 
establishment  of  indirect  or  inadvertent 
tolerances  for  the  fungicide  metalaxyl 


|N-(2.6-dimethyl-phenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  Zfi- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyI-6-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester  in 
or  on  oat  grain  at  0.2  part  per  million 
(ppm),  oat  forage  at  2.0  ppm,  oat  fodder 
at  2J0  ppm.  oat  straw  at  2.0  ppm, 
processed  food  item  oat  milling  fractions 
at  1.0  ppm,  and  processed  feed  item  oat 
milling  fractions  at  1.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Baseii  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
rgulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164,  5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  249501. 


List  of  Subjects  in  40  CFR  Parts  188, 185, 

and  188 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Food  Additives,  Feed  Additives, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated  October  24, 1991. 

Douglas  D.  Canqit, 

Director,  Office  of  Pesticide  Progranu, 

Therefore,  40  CFR  parts  ISO,  185,  and 
186  are  amended  as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.408(b)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodities,  to  read  as 
follows: 

§1$0.40«    Metalaxyl;  tolerances  for 

residues. 

•  •  •  •  • 


Commodity 

Parts  per 
iiMion 

•              •              • 

Oat,  (odder 

Oat.  forage 

*             • 

2.0 
2.0 

Oflt  grain.... 

...                 0.2 

riflt  5tn^iu    

90 

•             •             • 

•               • 

PART  185-(AMENDE01 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  185.4000(b)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  food 
commodity,  to  read  as  follows: 

§  1S5.4000  MetalajcyL 

•  •  *  • 

(b)-     •     • 


Foods 


parts  per 


Oat  mifting  fractions.. 


1.0 


PART  186-(AMENDED] 

3.  In  part  186; 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

b.  Section  18e.4O00(b)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  feed 
commodity,  to  read  as  follows: 

{1884000    MetaluyL 

*  •  •  • 


Feeds 


Pwtsper 


Oat  milling  fracttjns. 


to 
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40  CFR  Parts  180  and  186 

(PP  1E3843  and  FAP  1H5605/R113S;  f^RL- 
3948-41 

RIN  i07ty-AB79 

Pesticide  TolerancM  for  Avcrmectin 
Bi  and  Ks  Oelta-8,9-toofnar 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTKMC  Final  rule. 

SUMMARY:  This  document  establishes 
tolerances  for  residues  of  the  insecticide 
avennectin  Bi  and  its  delta-8,9-isomer  in 
or  on  the  raw  agricultural  commodity 
h%8h  tomatoes  and  the  feed  commodity 
tomato  pomace.  The  regulations  to 
establish  maximum  permissible  levels 
for  residues  of  the  insecticide  were 
requested  pursuant  to  petitions 
submitted  by  Merck  &  Co.,  Inc.,  MertJi 
Sharp  &  Dohme  Research  Laboratories. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  1F3948  and  FAP  1H5605/ 
R1135],  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460. 
FOR  PUMTHER  INFORMATION  CONTACT  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  15.  (H7505C).  Registiation 
Division,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number  rm.  204,  CM  #2. 1921  Jefferson 
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Davis  Highway.  Arlington,  VA  22202, 
(703)-557-2400. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  11, 1991 
|56  PR  46257),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the  Merck 
Sharp  &  Dohme  Research  laboratories. 
Division  of  Merck  &  Co.,  Inc..  Three 
Bridges,  New  Jersey  08887.  had 
submitted  pesticide  petition  (PP]  1E3943 
proposing  to  establish  a  tolerance  under 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e))  for 
the  insecticide  avermectin  Bi  and  its 
delta-8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-0-demethyl-25-de(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,]  in  or  on  the  raw 
agricultural  comodity  tomatoes  imported 
from  Mexico  at  0.01  part  per  million 
(ppm)  and  feed  additive  petition  (FAP) 
1H5605  proposing  to  amend  40  CFR 
186.300  by  establishing  a  feed  additive 
regulation  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  348)  for  avermectin  B,  and  its 
delta-8,9-isomer  in  or  on  tomato  pomace 
at  0.07  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statement  of  the  factual  issue(s)  on 
vvhich  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
!S8ue(8)  in  the  manner  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Feed  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  28. 1991. 

Susao  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— (AMENDED! 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  revising  S  160.449  to  read  as 
follows: 

§  180.449    Avermectin  B,  and  Its  delta-8,9- 
isomer;  tolerances  for  residues. 

(a)  Tolerances,  to  expire  March  31. 
1993.  are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta-8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-O-demethyl 
avermectin  AiJ  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-l(l-methylethyl) 
avermectin  At.]  in  or  on  the  following 
commodities: 


Commodity 


Parts  per 
million 


Expiration 
date 


Citrus,  wtK>le  fruit . 

Cattle,  meat 

Cattle,  mt>yp 

Cottonseed 

Milk 


0.02 

Mar  31 

1993 

0.02 

Do 

0.02 

Do 

0.005 

Do 

0.005 

Do 

(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8.9-isomer  [a 
mixture  of  avermectin  containing  >  80 
percent  avermectin  Bi,  (5-0-demethyl 
avermectin  AiJ  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,]  in  or  on  the  following 
commodity: 


Commodity 


Parts  per 
million 


Tomatoes.  Iresh.. 


001 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  S  186.300.  to  read  as 
follows: 

§  166.300    Avermectin  B,  and  its  delt8-8.9- 
Isomen  tolerances  for  residues. 

(a)  Tolerances,  to  expire  March  31. 
1993,  are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta-8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-0-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)]  in  or  on  the  following 
commodity: 


ComrTKXlity 


Parts  per 
million 


Expiration 
date 


Dned  citrus  pulp. 


0.10 


Mar.  31. 
1993. 


(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomer  [a 
mixture  of  avermectins  containing  >  80 
percent  avermectin  Bi,  (5-O-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Btb  (5-0-demetliyl-25-di(l- 
me  thy  Ipropy  1  )-25-(l - 
methylethyl)avermectin  Ai  J]  in  or  on 
the  following  commodity: 


Commodity 


Parts  per 
million 


Tomato  pomace.. 


0.07 
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(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomer  [a 
mixture  of  avermectin  containing  >  80 
percent  avermectin  Bi,  (5-0-demethyI 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  At.]  in  or  on  the  following 
commodity: 


Commodity 


Parts  per 
million 


Tomatoes,  fresh.. 


001 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  S  186.300.  to  read  as 
follows: 

§  186.300    Avermectin  B^  and  its  delta-8,9- 
Isomen  tolerances  for  residues. 

(a)  Tolerances,  to  expire  March  31, 
1993.  are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta-8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-0-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)]  in  or  on  the  following 
commodity: 


Commodity 


Parts  per 
million 


Expiration 
date 


Dried  citrus  pulp.. 


0.10 


Mar.  31. 
1993. 


(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomer  [a 
mixture  of  avermectins  containing  >  80 
percent  avermectin  Bi,  (5-O-demethyl 
avermectin  Ai.)  and  <  20  percent 
avermectin  Bib  (5-0-demetliyl-25-di(l- 
me  thy  Ipropy  1  )-25-(l - 
methylethyljavermectin  Ai,)]  in  or  on 
the  following  commodity: 


Commodity 


Parts  per 
million 


Tomato  pomace.. 


0.07 


[FR  Doc.  91-29763  Filed  12-12-91:  8:45  am) 
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FEDERAL  EMtRGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Docket  No.  FEVA-7529] 

Suspension  of  Community  EUgil>ility 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  This  rule  identiBes 
communities  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP).  but  will  be  suspended  on  the 
effective  date  shown  in  this  rule  because 
of  noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  then 
the  community  will  not  be  suspended 
and  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  As  shown  in  the  fifth 

column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street  SW.. 
room  416.  Washington.  DC  20472.  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  fiood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  saving  lives  and 
protecting  new  construction  from  future 
flooding.  Section  1315  of  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022).  prohibits 


flood  insurance  coverage  as  authorized 
under  the  NFIP  (42  U.S.C.  4001-4128) 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures. 

On  August  25. 1986.  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP.  the 
NFIP  criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  fmal  rule.  However,  some  of 
these  conununities  may  adopt,  and 
submit  the  required  documentation  of, 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  dale.  These  communities 
will  not  be  suspended  and  Mill  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  whether  or  not  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NTIP  servicing  contractor. 

The  Administrator.  Federal  Insurance 
Administration,  FEMA.  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 


unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  Since  these 
notifications  have  been  made,  this  final 
rule  may  take  effect  within  less  than  30 
days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  on  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  SubjecU  in  44  CFR  Pari  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganizatior.  Plan  No.  3  of  1978*  EO.  12127 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S64.6    List  of  eVgibte  communities. 


State 

Comnwnity  name 

County 

Comwuntty  No. 

Elfackwedate 

Regular  program  commurtities; 
WestVirgsiia . _ 

Do 

Oiriraale.  Town  of 

Mercer 

540127 
540186 

December  17.  1991. 
Do 

Issued:  December  6. 1991. 
CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  91-29836  Filed  ia-12-«l;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION       ACTUM:  Final  rule;  correcUon. 


Coast  Guard 

46  CFR  Parts  30. 151, 153,  and  197 

[CGD  88-040] 

BIN  2115-AD08 

Benzene;  Correction 
agency:  Coast  Guard.  DOT. 


summary:  On  October  17, 1991.  the 

Coast  Guard  published  a  final  rule  in  the 
Federal  Register  (56  FR  52122)  revising 
the  special  carriage  requirements  for 
benzene  and  benzene  mixtures  and 
adding  new  regulations  bmiting 
occupational  exposure  to  benzene  on 
Coast  Guard  inspected  vessels.  This 
document  corrects  the  final  rule,  which 
will  be  effective  January  15, 1992.  by 
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clarifying:  (1)  That  the  new  rules  do  not 
require  all  U.S.  flag  vessels  carrying 
liquid  mixtures  containing  0.5%  to  10% 
benzene  to  comply  with  the 
requirements  of  46  CFR  151  and  153:  and 
(2)  that  the  new  rules  do  not  apply  to 
foreign  flag  vessels.  This  correction 
document  also  changes  the  effective 
dates  for  some  of  the  monitoring  and 
medical  surveillance  requirements. 
EFFECTIVE  DATE:  This  document  is 
effective  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Alan  L.  Schneider.  Hazardous 
Materials  Branch.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  The 
overriding  motivation  for  the  final  rule  is 
to  protect  marine  workers  from  the 
health  risks  of  benzene  exposure.  The 
final  rule  unintentionally  imposed  vessel 
design,  documentation,  and  operational 
requirements  to  many  liquid  mixtures 
containing  benzene  where  the  intent 
was  only  to  add  health  requirements. 
Also,  the  final  rule  did  not  explicitly 
state  that  these  new  regulations  apply 
only  to  U.S.  flag  vessels. 

The  final  rule  requires  all  barges  and 
ships  carrying  liquid  benzene  or  liquid 
mixtures  containing  0.5%  benzene  or 
more  by  volume  to  comply  with  the 
vessel  requirements  of  46  CFR  parts  151 
and  153,  respectively,  along  with  the 
health  requirements  of  46  CFR  part  197, 
subpart  C.  The  intent  was  to  continue  to 
require  all  barges  and  ships  carrying 
benzene  or  certain  liquid  mixtures 
containing  10%  benzene  or  more  by 
volume  to  comply  with  the  requirements 
of  46  CFR  parts  151  and  153.  The  intent 
was  also  to  require  barges  and  ships 
carrying  liquid  benzene  or  any  liquid 
mixture  containing  0.5%  benzene  or 
more  by  volume  to  comply  with  the 
requirements  of  46  CFR  part  197,  subpart 
C.  However,  there  was  no  intent  to 
require  all  barges  and  ships  carrying 
liquid  mixtures  containing  0.5%  to  10% 
benzene  by  volume  to  comply  with  the 
requirements  of  46  CFR  parts  151  and 
153. 

Table  151.05  and  table  1  of  part  153 
establish  which  chemicals  and 
chemicals  mixtures  are  subject  to  parts 
151  and  153,  respectively.  This  document 
amends  table  151.05  and  table  1  of  part 
153  to  remove  the  inclusion  of  mixtures 
containing  0.5%  to  10%  benzene.  This 
document  also  adds  paragraphs  to  part 
30. 151,  and  153,  to  apply  the 
requirements  of  part  197.  subpart  C  to 
all  vessels  carrying  liquid  cargo 
mixtures  containing  from  0.5%  to  10% 
benzene. 

Unrelated  to  the  above  issue,  part  197. 
subpart  C  was  not  intended  to  apply  to 


foreign  flag  vessels.  Unilaterally 
imposing  requirements  on  foreign 
vessels  is  in  violation  of  the  spirit  of 
international  treaties,  conventions,  and 
agreements  developed  through  the 
International  Maritime  Organization, 
and  must  be  avoided.  Furthermore,  the 
Coast  Guard  determined  that  it  is 
impractical  to  unilaterally  require  health 
and  safety  protection  for  marine 
persormel  on  foreign  flag  ships.  This 
issue  was  discussed  in  the  preamble  to 
the  final  rule,  but  not  exphcitly 
incorporated  in  the  regulations.  This 
document  revises  part  197.  subpart  C  to 
clarify  that  the  new  rules  apply  only  to 
U.S.  flag  vessels. 

This  document  changes  the  dates 
specified  in  §§  197.540(b).  197.560(b)(1). 
and  197.560(b)(2)(i)  to  provide  sufficient 
time  to  the  marine  industry  to  implement 
the  requirements  of  part  197.  subpart  C. 

All  other  provisions  of  the  final  rule 
remain  unchanged. 

Corrections: 

1.  On  page  52134,  3rd  column,  add 
new  amendatory  instruction  2a  to  read 
as  follows:  2a.  A  new  §  30.25-3  is  added 
to  subpart  30.25  to  read  as  follows: 

§30.25-3    Benzene. 

The  provisions  contained  in  46  CFR 
part  197,  subpart  C,  apply  to  liquid 
cargoes  containing  0.5%  or  more 
benzene  by  volume. 

§151.05    [Corrected] 

2.  On  page  52135, 1st  column, 
amendatory  instruction  4  is  corrected  to 
read: 

4.  In  §151.05-1,  table  151.05  is 
amended  by  removing  the  word  "Open" 
in  the  "Gauging  device"  column  for 
"Benzene"  and  adding,  in  its  place,  the 
word  "Restr.";  by  adding  "151.50-60"  in 
the  "Special  requirements  (Section)" 
column  for  "Benzene-hydrocarbon 
mixtures  (containing  acetylenes)  (having 
10%  benzene  or  more)";  by  removing  the 
word  "No"  from  the  "Special 
requirements  (Section)"  column  for 
"Benzene  hydrocarbon  mixtures  (having 
10%  benzene  or  more)",  and  "Benzene, 
toluene,  xylene  mixtures  (having  10% 
benzene  or  more)",  and  adding,  in  its 
place,  "151.50-60";  by  adding  a  footnote 
"1"  to  the  heading  "Cargo 
Identification";  and  by  adding  a  footnote 
at  the  bottom  of  the  table  to  read  "1.  The 
provisions  contained  in  46  CFR  part  197. 
subpart  C,  apply  to  liquid  cargoes 
containing  0.5%  or  more  benzene  by 
volume.". 

3.  On  page  52135.  Ist  column. 

§  151.50-60  is  correctly  revised  to  read: 

§151.50-60    Benzene. 

The  person  in  charge  of  a  Coast  Guard 
inspected  barge  must  ensure  that  the 


provisions  of  part  197.  subpart  C.  of  this 
chapter  are  applied. 

4.  On  page  52135. 1st  column. 

§  153.1060  is  correctly  revised  to  read: 

§  153.1060    Benzene. 

The  person  in  charge  of  a  Coast  Guard 
inspected  vessel  must  ensure  that  the 
provisions  of  part  197.  subpart  C.  of  this 
chapter  are  applied. 

PART  153— {Correctedl 

5.  On  page  52135. 1st  column, 
amendatory  instruction  8  is  corrected  to 
read: 

8.  Table  1  to  part  153  is  amended  by 
adding  in  the  "Special  requirements" 
column  for  "Benzene  hydrocarbon 
mixtures  (having  10%  Benzene  or  more)" 
the  number  ".933"  in  numerical  order;  by 
adding  in  the  "Special  requirements" 
column  for  "Coal  tar",  "Coal  tar  naphtha 
solvent",  and  "Coal  tar  pitch  (molten)" 
the  numbers  ".933"  and  ".1060"  in 
numerical  order,  by  adding  a  footnote 
".20"  to  the  cargo  name  column;  and  by 
adding  a  footnote  to  the  bottom  of  the 
table  to  read  "20.  The  provisions 
contained  in  46  CFR  part  197.  Subpart  C. 
apply  to  liquid  cargoes  containing  0.5% 
or  more  benzene  by  volume." 

6.  On  page  52135.  2nd  column. 

5  197.501.  is  corrected  to  add  a  new 
paragraph  (c)  to  read  as  follows: 

§197.501    Applicability. 

*  •  4  *  * 

(c)  This  subpart  does  not  apply  to 
vessels  of  foreign  registry. 

§  197.540(b)    [Corrected] 

7.  On  page  52137, 1st  column. 

S  197.540(b),  line  2,  correct  the  date 
"January  15, 1992"  to  "April  15, 1992". 

§  197.560(bX1)    [Corrected] 

8.  On  page  52138,  3rd  column, 

S  197.560(b)(1),  line  2,  correct  the  date 
"December  16, 1991"  to  "March  14. 
1992". 

§  197.560<bM2KI)    [Corrected] 

9.  On  page  52139,  Ist  column. 

§  197.560(b)(2)(i).  line  4.  correct  the  date 
"October  17, 1991"  to  "January  15, 1992". 

Dated:  December  5, 1991. 

A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

|FR  Doc.  91-29725  Filed  12-12-91;  8:45  am] 
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provisions  of  part  197,  subpart  C,  of  this 
chapter  are  applied. 

4.  On  page  52135,  Ist  column, 

§  153.1060  is  correctly  revised  to  read: 

§  153.1060    Benzen«. 

The  person  in  charge  of  a  Coast  Guard 
inspected  vessel  must  ensure  that  the 
provisions  of  part  197,  subpart  C,  of  this 
chapter  are  applied. 

PART  153— [Corrected] 

5.  On  page  52135, 1st  column, 
amendatory  instruction  8  is  corrected  to 
read: 

8.  Table  1  to  part  153  is  amended  by 
adding  in  the  "Special  requirements" 
column  for  "Benzene  hydrocarbon 
mixtures  (having  10%  Benzene  or  more)" 
the  number  ".933"  in  numerical  order;  by 
adding  in  the  "Special  requirements" 
column  for  "Coal  tar",  "Coal  tar  naphtha 
solvent",  and  "Coal  tar  pitch  (molten)" 
the  numbers  ".933"  and  ".1060"  in 
numerical  order,  by  adding  a  footnote 
",20"  to  the  cargo  name  column;  and  by 
adding  a  footnote  to  the  bottom  of  the 
table  to  read  "20.  The  provisions 
contained  in  46  CFR  part  197.  Subpart  C, 
apply  to  liquid  cargoes  containing  0.5% 
or  more  benzene  by  volume." 

6.  On  page  52135,  2nd  column. 

S  197.501.  is  corrected  to  add  a  new 
paragraph  (c)  to  read  as  follows: 

§  197.501    AppHcablltty. 

***** 

(c)  This  subpart  does  not  apply  to 
vessels  of  foreign  registry. 

§  197.540(b)    [Corrected] 

7.  On  page  52137. 1st  column. 

S  197.540(b).  line  2.  correct  the  date 
"January  15. 1992"  to  "April  15. 1992". 

§  197.560(bX1)    (Corrected] 

8.  On  page  52138.  3rd  column. 

S  197.560(b)(1).  line  2.  correct  the  date 
"December  16. 1991"  to  "March  14, 
1992". 

§  197.560<b)<2HI)    [Corrected] 

9.  On  page  52139, 1st  column, 

§  197.560(b)(2)(i).  line  4.  correct  the  date 
"October  17. 1991"  to  "January  15, 1992", 

Dated:  December  5, 1991. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  91-29725  Filed  12-12-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  630 
[Docket  No.  910640-1302] 
R1N  064«-AE37 

Atlantic  Swordflsh  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  this  Tmal  rule 
governing  the  Atlantic  swordflsh  fishery 
to  (1)  redefine  the  swordfish 
management  unit  to  include  the  entire 
North  Atlantic  Ocean  north  of  5°  N. 
latitude;  (2)  establish  a  minimum  size 
limit  for  swordfish  of  31  inches  (78.7 
cm),  carcass  length,  or  41  pounds  (18.6 
kilograms),  dressed  weight,  with  a  15 
percent  allowance  for  undersized 
swordfish  based  on  the  number  of 
swordfish  landed  per  trip;  (3)  establish 
an  annual  total  allowable  catch  of  6.9 
million  pounds  (3.13  million  kgs) 
composed  of  an  annual  directed-fishery 
quota  of  6.0  million  pounds  (2.72  million 
kgs)  and  an  annual  bycatch  quota  of  0.9 
million  pounds  (0.41  million  kgs);  (4) 
divide  the  annual  directed-fishery  quota 
of  6.0  million  pounds  into  equal  semi- 
annual quotas  of  3.0  million  pounds  (1.36 
million  kgs)  for  each  of  two  semi-annual 
periods,  January  1  through  June  30  and 
July  1  through  December  31;  (5) 
subdivide  each  semi-annual  quota  into 
separate  gear  quotas  for  longline  and 
harpoon  gear  of  2.959.215  pounds 
(1,342.276  kgs)  and  for  drift  gillnets  of 
40.785  pounds  (18,500  kgs):  (6)  establish 
a  procedure  to  adjust  annual,  semi- 
annual, and  gear  quotas;  (7)  specify 
bycatch  limits  that  apply  after  a  gear 
closure  or  to  gear  other  than  harpoon, 
longline,  or  gillnet;  (8)  require  vessel 
operators  to  carry  NMFS-approved 
observers  on  permitted  vessels  upon  the 
request  of  NMFS;  (9)  prohibit  the  sale  of 
swordfish  caught  in  the  recreational 
fishery  and  restrict  gear  in  the 
recreational  fishery  to  rod  and  reel;  (10) 
require  that  dealers  obtain  a  permit 
before  purchasing  or  receiving  swordfish 
and  comply  with  specific  reporting 
requirements;  (11)  establish  a  fee  for  the 
issuance  of  vessel  and  dealer  permits; 
and  (12)  make  other  changes  to  facilitate 
the  management  of  the  Atlantic 
swordfish  fishery.  This  action  is 
necessary  to  respond  to  the  serious 
condition  of  the  swordfish  resource  by 
reducing  fishing  mortality  on  the  stock 
to  levels  that  will  increase  the 


probability  of  rebuilding  the  spawning 
stock  biomass  to  a  level  that  reduces  the 
likelihood  of  recruitment  failure.  This 
action  ensures  that  the  United  States 
fulfills  its  international  obligations  as  a 
member  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  This  fmal  rule 
also  adds  to  50  CFR  part  204  the  Office 
of  Management  and  Budget  (OMB) 
control  numbers  assigned  to  the 
reporting  and  recordkeeping 
requirements  of  this  rule. 
EFFECTIVE  DATES:  December  10. 1991, 
except  for  55  630.4(a)(2),  630.7  (c)  and 
(d),  and  630.21(c),  which  are  effective 
February  1, 1992. 
ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from:  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management.  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  B.  Stone,  301-427-2347. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Atlantic  swordfish  fishery  is 
managed  under  the  Fishery  Management 
Plan  for  Atlantic  Swordfish  (FMP)  and 
its  implementing  regulations  at  50  CFR 
part  630  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  was  prepared  by  the  five  fishery 
management  councils  with  jurisdiction 
over  the  waters  off  the  east  coast  of  the 
Atlantic,  the  Gulf  of  Mexico,  and  the 
Caribbean  Sea. 

The  Fishery  Conservation 
Amendments  of  1990  (FCA),  Public  Law 
101-627,  transferred  management 
authority  over  the  Atlantic  swordfish 
fishery  to  the  Secretary.  The  Secretary 
issued  emergency  regulations  under  the 
authority  of  the  Magnuson  Act  on  June 
12, 1991  (56  FR  26934).  corrected  on  June 
20, 1991  (56  FR  28349)  and  on  July  1, 1991 
(56  FR  29905),  that  are  consistent  with 
the  November  1990  recommendations  of 
ICCAT  and  that  are  designed  to  reduce 
fishing  mortality  immediately  on  the 
swordfish  stock  and  to  initiate 
rebuilding  of  the  stock.  The  emergency 
regulations  are  effective  through 
December  9, 1991. 

Regulations  to  govern  the  Adantic 
swordfish  fishery  also  are  required 
under  the  Atlantic  Tunas  Convention 
Act  (ATCA),  16  U.S.C.  971  et  seq..  as 
may  be  necessary  to  carry  out  the 
recommendations  of  ICCAT. 
Accordingly,  such  regulations  were 
published  as  a  proposed  rule  on  October 
23, 1991  (56  FR  54819).  The  ICCAT 
recommendations,  status  of  the  North 
Atlantic  swordfish  stock,  and  the 


proposed  management  measures  were 
discussed  in  the  proposed  rule  and  are 
not  repeated  here. 

Discussion  of  Public  Conunents 

Nine  public  hearings  were  held  on  the 
proposed  rule,  and  written  comments 
were  accepted  during  a  45-day  public 
comment  period  ending  December  2, 
1991.  In  addition  to  comments  received 
at  the  public  hearings,  written  comments 
were  received  from  32  entities. 
Comments  and  responses,  grouped  by 
subject  area,  are  summarized  as  follows. 

Restrictions  on  Issuance  of  Petmits 

Comment:  Many  commenters 
suggested  restricting  issuance  of  permits 
to  new  entrants  to  the  fishery,  at  least 
on  a  temporary  basis.  Various  scenarios 
for  restricting  permits  were 
recommended  including:  (1)  Restricting 
additional  permits  until  current  permit 
holders  were  able  to  fish  without 
restrictive  quotas;  (2)  restricting  permits 
to  those  vessel  owner/operators  who 
had  submitted  a  certain  number  of 
positive  logbook  records  or  trip  sheets 
during  1990  and  1991;  (3)  basing  permit 
eligibility  on  participation  in  the  fishery 
prior  to  the  established  control  date  of 
August  30. 1991;  and  (4)  not  issuing  any 
new  permits  until  the  total  allowable 
catch  was  underharvested  by  10  percent 
for  2  consecutive  years  or  a  comparable 
biological  trigger  was  reached. 

Response:  NMFS  believes  that  the 
concept  of  a  temporary  moratorium  on 
issuance  of  permits  has  merit, 
particularly  if  it  is  coupled  with 
development  of  a  more  comprehensive 
limited  entry  program;  however,  it 
would  not  be  appropriate  to  incorporate 
such  measures  in  this  rulemaking.  A 
restriction  on  issuance  of  permits  was 
not  included  as  an  option  in  the 
proposed  rulemaking;  therefore,  persons 
potentially  affected  have  not  been 
afforded  a  reasonable  opportxmity  to 
provide  comments.  Limiting  access  to  a 
fishery  involves  many  complex 
considerations  and  decisions.  NMFS 
believes  that  this  issue  should  be 
addressed  in  the  near  future  in  an 
amendment  process  that  ensures 
maximum  opportunity  for  consultation 
and  public  comment. 

Comment  A  fishery  management 
council  suggested  that  the  harpoon  fleet 
should  be  exempt  from  any  moratorium 
on  permit  issuance,  because  the  harpoon 
fishery  is  traditional,  size  selective,  and 
was  largely  forced  out  of  the  fishery  due 
to  impacts  of  longlining. 

Comment:  Several  commenters 
recommended  that  vessels  that  had  left 
the  Atlantic  fishery  to  fish  in  the  Pacific 
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not  be  allowed  to  obtain  an  Atlantic 
swordfish  permit. 

Comment:  Two  fisheiroen  who  had 
participated  historically  in  the  fishery, 
recently  sold  their  boats,  and  invested  in 
new  boats,  expressed  concern  that  they 
might  be  excluded  from  obtaining  a 
permit  due  to  the  control  date. 

Response:  These  comments  are 
beyond  the  scope  of  this  rule. 
Consideration  of  eligibility  for  access  to 
the  fishery  must  be  deferred  until  formal 
discussions  of  access  limitation  are 
initiated. 

Vessel  Pennils 

Comment:  One  fisherman  suggested 
there  should  not  be  a  fee  required  for  a 
vessel  permit. 

Response:  The  proposed  fee  is 
designed  to  recover  the  administrative 
cost  involved  in  permit  issuance  from 
persons  desiring  to  benefit  from  harvest 
of «  publicly-owned  resource. 

Comment:  One  fisherman  questioned 
the  basis  for  the  permit  fee. 

Response:  The  permit  fee  represents 
the  administrative  cost  of  permit 
issuance  as  determined  in  accordance 
with  the  NOAA  Finance  Handbook. 

Comment:  Several  commenters  stated 
that  vessel  permits  should  be 
transferable. 

Response:  Non-transferability  is 
considered  necessary  to  ensure  that 
current,  correct  information  regarding 
vessel  ownership  is  maintained. 
Currently,  non-transferability  should  not 
be  a  concern,  because  there  are  no 
constraints  on  obtaining  a  vessel  permit 
If  some  form  of  limited  access  (e.g., 
moratorium  on  new  permits)  is 
considered  in  the  future,  transferability 
would  be  an  essential  factor  to 
reconsider. 

Comment  One  fisherman 
recommended  that  issuance  of  permits 
should  be  conditioned  upon  compliance 
with  reporting  requirements. 

Response:  NMFS  prepared  a  final  rule, 
published  in  the  Fedend  Register  on 
November  25, 1991.  56  FR  59220,  that 
conditions  renewal  of  permits  on 
submission  of  fishing  vessel  reports. 

Comment:  Several  commenters 
suggested  that  a  separate,  incidental 
permit  should  be  issued  to  vessels  that 
have  only  a  bycatch  of  swordfish.  The 
principal  concern  seemed  to  be  that 
bycatch  vessels,  unless  designated  by 
special  permit,  might  automatically  gain 
eligibility  status  in  the  fishery  if  some 
form  of  limited  entry  is  adopted  in  the 
future. 

Response:  NMFS  does  not  agree.  The 
issue  of  vessel  eligibility  cannot  be 
addressed  definitively  until  the 
provisions  and  criteria  of  any  proposed 
limited  entry  program  are  determined. 


However,  if  a  threshold  level  of 
swordfish  landings  were  to  be  used  as 
an  eligibility  criterion,  the  required 
vessel  and  dealer  reports  (that  include 
vessel  documentation  nimibers]  would 
provide  a  verifiable  basis  for 
determining  eligibility.  NMFS  believes 
that  issuance  of  separate,  incidental 
vessel  permits  would  complicate  and 
burden  the  permitting  process  and 
would  not  result  in  any  significant 
benefit  at  this  time. 

Comment-  One  fishennan  suggested 
that  permit  fees  should  be  used  to  fund 
additional  tagging,  sea  sampling,  and 
other  management-related  needs. 

Response:  There  is  no  authority  in  the 
existing  legislation  to  allow  permit  fees 
to  be  recouped  by  the  agency.  All  fees 
collected  accrue  to  the  U.S.  Treasury. 

Vessel  Reporting 

Comment  Many  commenters  stated 
that  the  requirement  to  submit  vessel 
logbook  data  and  tally  sheets  within  3 
days  after  sale  of  the  swordfish  was  too 
stringent.  Some  indicated  that  tally 
sheets  might  not  even  be  available 
within  3  days.  Recommendations  for  a 
more  reasonable  time  period  ranged 
from  5  to  14  days,  with  most  preferring 
"working  days." 

Response:  Logbook  data  are  supposed 
to  be  maintained  on  a  daily  basis,  and, 
in  most  cases,  tally  sheets  should  be 
available  on  or  near  the  date  of  sale. 
However,  recognizing  that  extenuating 
circiunstances  may  occur  and  that  a 
slight  extension  of  die  time  period 
would  not  impair  data  management 
NMFS  will  revise  the  requirement  to 
read,  "Such  forms  must  be  submitted  to 
the  Science  and  Research  Director 
postmarked  not  later  than  the  5th  day 
after  off-loading  swordfish  from  a  trip." 
The  term  "working  days"  was  not 
adopted  because  5  days  is  considered 
adequate  time  and  the  term  might  be 
confusing  in  an  industry  that  routinely 
works  on  weekends  and  some  holidays. 

Comment  One  commenter  suggested 
that  a  vessel  owner/operator  should  be 
allowed  30  days  to  submit  packout 
(tally)  sheets  with  economic  data. 

Response:  There  is  no  requirement 
that  economic  data  be  included  on  the 
tally  sheet  submitted  by  a  vessel  owner/ 
operator  however,  that  information 
would  be  appreciated  if  it  is  available 
for  submission.  Dealer  reports  must 
include  economic  data  to  the  extent  that 
such  price  information  is  known  at  the 
time  of  reporting,  Le.,  there  is  flexibihty 
even  for  the  dealer  requirement. 

Comment  One  commenter  stated  the 
vessel  reporting  duplicates  dealer 
reporting  and  that  it  would  be  less 
burdensome  to  rely  on  dealer  reporting. 


Response:  Vessel  reporting  provides 
information  on  catches  (in  numbers  of 
fish)  and  detailed  effort  data;  dealer 
reporting  provides  essential  information 
on  individual  carcass  weights  of  fish 
and  price  data.  To  this  extent,  the  two 
reports  provide  unique  types  of 
information  that  are  essential  for  stock 
assessment  and  management.  The  new 
requirement  for  vessel  reports  to  be 
accompanied  by  tally  sheets  is 
duplicative  but  is  considered  necessary, 
at  least  initially,  to  provide  a  means  of 
cross-checking  and  correlating  vessel 
and  dealer  reports.  Should  this  degree  of 
duplication  prove  unnecessary  in  the 
future,  it  will  be  eliminated. 

Dealer  Reporting 

Comment  Two  commenters  requested 
clarification  regarding  which  "dealers" 
are  required  to  submit  reports.  In  some 
cases,  one  dealer  may  receive  (but  not 
purchase)  swordfish  iwrn  a  vessel  for 
subsequent  sale  to  one  or  more  other 
dealers. 

Response:  The  key  to  understanding 
the  dealer  reporting  requirement  is  the 
definition  of  "dealer"  contained  in  the 
existing  regulations  (50  CFR  630.2). 
Dealer  means  the  person  in  the  United 
States  who  first  receives,  by  way  of 
purchase,  barter,  or  trade,  swordfish 
harvested  from  the  Atlantic  Ocean. 
Accordingly,  in  the  example  cited 
above,  the  dealer  who  received  the 
swordfish  from  the  vessel,  but  not  by 
way  of  purchase,  barter,  or  trade,  is  not 
technically  a  dealer  and  is  not  required 
to  report.  Any  dealer  who  subsequently 
received  (and  first  purchased)  the 
swordfish  is  a  "dealer"  and  is  required 
to  report. 

Comment  Several  dealers  indicated 
that  it  may  not  be  possible  to  submit 
price  information  twice  a  month.  One 
dealer  suggested  that  at  least  30  days 
should  be  allowed  for  submission  of 
weigh-outs  because  of  the  problem  with 
obtaining  timely  price  information. 

Response:  The  regulations  provide 
flexibility  regarding  submission  of  price 
data.  Price  per  pound  or  total  value  paid 
by  market  category  is  only  required  "to 
the  extent  that  such  price  information  is 
known  at  the  time  of  reporting."  Given 
this  flexibility  and  because  weigh-outs 
contain  other  landing  data  needed  on  a 
timely  basis  for  monitoring  quotas. 
NMFS  believes  that  it  would  be 
inappropriate  to  extend  the  deadline  for 
submission  of  dealer  reports. 

Comment  Several  commenters  stated 
that  dealer  reports  should  not  have  to  be 
duplicated  for  the  states.  One 
commenter  suggested  that  a  single  form 
should  be  developed  for  use  by  the 
Federal  and  state  governments.  Another 
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Response:  Vessel  reporting  provides 
information  on  catches  (in  numbers  of 
fish)  and  detailed  effort  data;  dealer 
reporting  provides  essential  information 
on  individual  carcass  weights  of  fish 
and  price  data.  To  this  extent,  the  two 
reports  provide  unique  types  of 
information  that  are  essential  for  stock 
assessment  and  management.  The  new 
requirement  for  vessel  reports  to  be 
accompanied  by  tally  sheets  is 
duplicative  but  is  considered  necessary, 
at  least  initially,  to  provide  a  means  of 
cross-checking  and  correlating  vessel 
and  dealer  reports.  Should  this  degree  of 
dupbcation  prove  unnecessary  in  the 
future,  it  will  be  eliminated. 

Dealer  Reporting 

Comment-  Two  commenters  requested 
clariHcation  regarding  which  "dealers" 
are  required  to  submit  reports.  In  some 
cases,  one  dealer  may  receive  (but  not 
purchase)  swordfish  from  a  vessel  for 
subsequent  sale  to  one  or  more  other 
dealers. 

Response:  The  key  to  understanding 
the  dealer  reporting  requirement  is  the 
definition  of  "dealer"  contained  in  the 
existing  regulations  (50  CFR  630.2). 
Dealer  means  the  person  in  the  United 
States  who  first  receives,  by  way  of 
purchase,  barter,  or  trade,  swordfish 
harvested  from  the  Atlantic  Ocean. 
Accordingly,  in  the  example  cited 
above,  the  dealer  who  received  the 
swordfish  from  the  vessel,  but  not  by 
way  of  purchase,  barter,  or  trade,  is  not 
technically  a  dealer  and  is  not  required 
to  report.  Any  dealer  who  subsequently 
received  (and  first  purchased)  the 
swordfish  is  a  "dealer"  and  is  required 
to  report. 

Comment-  Several  dealers  indicated 
that  it  may  not  be  possible  to  submit 
price  information  twice  a  month.  One 
dealer  suggested  that  at  least  30  days 
should  be  allowed  for  submission  of 
weigh-outs  because  of  the  problem  with 
obtaining  timely  price  information. 

Response:  The  regulations  provide 
flexibility  regarding  submission  of  price 
data.  Price  per  pound  or  total  value  paid 
by  market  category  is  only  required  "to 
the  extent  that  such  price  information  is 
known  at  the  time  of  reporting."  Given 
this  flexibility  and  because  weigh-outs 
contain  other  landing  data  needed  on  a 
timely  basis  for  monitoring  quotas, 
NMFS  believes  that  it  would  be 
inappropriate  to  extend  the  deadline  for 
submission  of  dealer  reports. 

Comment-  Several  commenters  stated 
that  dealer  reports  should  not  have  to  be 
duplicated  for  the  states.  One 
commenter  suggested  that  a  single  form 
should  be  developed  for  use  by  the 
Federal  and  state  governments.  Another 


commenter  recommended  that  the  states 
obtain  the  information  from  NMFS. 

Response:  Management  of  the 
swordfish  fishery,  which  ranges 
I  throughout  the  Atlantic.  Gulf  of  Mexico, 
and  Caribbean,  requires  a 
I  comprehensive,  centralized  data 
collection  and  management  system. 
Clearly,  addressing  reporting 
requirements  of  the  various  states  is 
beyond  the  scope  of  this  rule.  However, 
NMFS  recognizes  that  duplicative 
reporting  should  be  eliminated  to  the 
extent  possible  and  will  pursue  this 
issue  with  the  appropriate  states. 

Comment  One  commenter  suggested 
that  dealers  should  transmit  summary 
reports  (including  number  of  fish  by 
category  and  total  weight)  by  facsimile 
to  a  single  NMFS  Science  Center  within 
48  hours  of  unloading  the  fish. 

Response:  NMFS  believes  that  this 
timely  approach  to  reporting  summary 
information  may  have  merit.  NMFS 
would  like  to  pursue  this  concept  in  the 
near  future,  perhaps  through  a  small 
pilot  program  during  which  the 
mandatory  reporting  requirements 
would  remain  in  effect. 

Comment  One  fisherman  indicated 
'  that  he  sold  swordfish  from  his  vessel 
directly  to  consumers.  He  asked  for 
clarification  regarding  his  responsibility 
to  report  as  a  dealer. 

Response:  According  to  the  definition 
of  "dealer",  this  fisherman  would  not  be 
a  dealer  because  he  did  not  receive 
swordfish  by  way  of  purchase,  barter,  or 
trade.  However,  the  consumer,  as  the 
first  purchaser  of  the  swordfish,  would 
be  considered  a  dealer  and  would  have 
to  have  a  dealer  permit  and  comply  with 
dealer  reporting  requirements.  In  this 
instance,  sale  to  the  consumer  would  be 
illegal  unless  the  consumer  had  a  dealer 
permit.  If  fish  did  not  go  through  dealers, 
there  could  be  a  loss  of  economic  data 
on  the  fishery.  Also,  dealer  reports  are 
used,  along  with  vessel  reports,  to 
monitor  total  landings. 

Quotas 

Comment  Many  commenters  objected 
to  the  continued  reference  to  a  total 
allowable  catch  (TAC)  of  6.9  million 
pounds.  They  suggested  that  the  TAC  be 
reevaluated  based  on  the  best  scientific 
information  available.  Some  suggested, 
based  on  independent  scientific 
evaluation,  that  the  TAC  should  be 
between  0.5  and  1.0  million  pounds 
higher.  A  sportfishing  organization 
recommended  that  the  TAC  be  reduced 
to  1.85  million  pounds. 

Response:  The  regulations  provide  for 
an  annual  reevaluation  of  the  TAC 
based  on  the  best  available  scientific 
information.  NMFS  will  reevaluate  the 
TAC  for  the  1992  fishing  year  as  soon  as 


possible  and  will  implement  changes  as 
appropriate  in  accordance  with 
procedures  established  ill  the 
regulations. 

Comment  Several  commenters 
stressed  the  need  to  be  advised  of 
changes  in  the  TAC  as  soon  as  possible 
to  facihtate  business  decisions. 

Response:  NMFS  will  make  a  special 
effort  to  inform  all  constituents  of  any 
revision  to  the  TAC  as  soon  as  it  is 
determined. 

Comment  Several  commenters 
recommended  that  determinations  of 
quotas  (TAC)  allow  for  outside  scientific 
review  and  more  public  input.  One 
commenter  suggested  that  TAC 
determinations  be  made  through  the 
highly  migratory  species  procedure  that 
NMFS  is  developing. 

Response:  The  quota  adjustment 
procedure  in  the  regulations  provides  for 
a  panel  of  swordfish  stock  assessment 
scientists  to  be  convened  to  make 
recommendations  on  quota  adjustments. 
NMFS  intends  to  include  agency  and 
outside  scientists  on  the  review  panel. 
The  adjustment  procedure  includes 
preparation  of  a  report  regarding  the 
TAC  evaluations  as  well  as  a  regulatory 
impact  review  and  environmental 
assessment  as  appropriate.  All  of  this 
information  will  be  available  to  the 
public.  Proposed  changes  will  be 
published  in  the  Federal  Register,  and  a 
45-day  public  comment  period  will  be 
provided.  The  desire  for  further  public 
input  must  be  balanced  against  the  need 
for  timely  implementation.  Normally, 
stock  assessment  (e.g..  Standing 
Committee  on  Research  and  Statistics  of 
ICCAT)  and  scientific  review  panel 
meetings  will  occur  in  the  late  fall 
(November-December),  and  the  revised 
TAC  will  be  implemented  as  soon  as 
possible  after  that.  The  highly  migratory 
species  procedure  includes  scoping 
meetings,  numerous  consultations,  and 
public  hearings  in  addition  to  formal 
comment  periods.  It  would  not  be 
possible  to  implement  year-end 
adjustments  for  the  following  fishing 
year  using  that  procedure. 

Comment  A  fishery  management 
council  recommended  that  shortfalls  in 
the  quota  should  be  carried  over  into  the 
next  semi-annual  period.  A  sportfishing 
organization  and  a  conservation    ■ 
organization  proposed  that  if  any  gear 
quota  is  exceeded  in  a  given  year,  that 
quota  should  be  reduced  a 
corresponding  amount  in  the  following 
season. 

Response:  The  semi-annual 
adjustment  procedure  allows  for 
adjusting  the  July-December  quota  to 
account  for  actual  catches  (shortfalls  or 
overages)  during  the  January-June 
period.  NMFS  prefers  inseason 


adjustments  to  ensure  that  adjustments 
are  consistent  with  the  current  stock 
assessment  information  and 
management  advice. 

Comment  One  commenter  questioned 
the  need  for  semi-annual  adjustments 
and  stated  that  mid-year  changes  are 
unfair  to  vessels  that  have  plaimed 
operations  based  on  the  announced 
quotas. 

Response:  Semi-annual  adjustments 
are  intended  to  ensure  that  the 
announced  annual  quota  will  be 
available  for  harvest  but  not  exceeded. 
NMFS  believes  that  this  benefit  will 
offset  most  disruptions  of  vessel 
operations  that  might  occur  as  a  result 
of  adjustments  to  the  July-December 
quotas. 

Comment  A  sportfishing  organization 
recommended  that  all  fishing  mortality 
count  toward  a  total  maximum  quota 
and  that  when  quotas  are  met.  all 
fisheries  with  a  directed  catch  or 
by  catch  of  swordfish  should  be  shut 
down. 

Response:  The  current  structure 
provides  an  overall  TAC  against  which 
all  landings  (directed  or  bycatch)  are 
counted.  The  TAC  is  divided  into  a 
directed  fishery  quota  and  a  bycatch 
quota.  When  directed  fisheries  meet 
their  quotas,  those  fisheries  are 
restricted  to  bycatch  limits.  When  the 
bycatch  quota  is  reached,  no  further 
retention  of  swordfish  is  allowed. 
Although  some  bycatch  mortality  could 
continue  after  retention  is  prohibited, 
the  additional  mortality  would  be 
minimal  if  the  estimated  bycatch  quota 
closely  approximates  actual  bycatch 
levels. 

Comment  NMFS  received  conflicting 
comments  on  establishing  an  annual 
quota  for  the  drift  gillnet  fishery  versus 
continuing  the  present  semi-annual 
quotas. 

Response:  At  this  time,  NMFS  does 
not  have  enough  information  on 
capabilities  and  desires  of  fishermen  to 
fish  in  different  geographical  areas  by 
season  to  evaluate  this  issue 
adequately.  NMFS  will  not  change  the 
existing  semi-annual  quotas  in  this  rule 
but  will  gather  information  on  the 
impact  of  such  a  change  and  consider 
this  in  a  future  rulemaking. 

Comment  Several  commenters  were 
concerned  with  the  wording  in  the  quota 
adjustment  procedure  that  indicated  the 
Assistant  Administrator  for  Fisheries 
would  initiate  various  actions. 

Response:  The  wording  was  intended 
to  convey  the  Assistant  Administrator's 
authority  for  approval  of  such  actions. 
Assessments,  convening  of  scientific 
panels,  and  preparation  of  reports  are 
activities  obviously  conducted  by  staff, 
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However,  to  avoid  misinferprefalion  of 
the  intent,  the  wording  in  the  adjustment 
procedure  haa  been  reworded  for  clarity. 

Comment:  Several  commenters 
suggested  that  NMFS  set  up  a  facsimile 
machine  with  a  dedicated  telephone  line 
to  receive  summary  landings 
information  and  a  24-hour  answering 
machine  with  landings  information 
accessible  at  the  callers  expense. 

Response:  NMFS  believes  that  this 
suggestion  has  merit,  particularly  when 
landings  are  closely  approaching  quotas. 
NMFS  will  begin  evaluating  resources 
needed  to  implement  such  a  system. 

Closures 

Comment-  Numerous  commenters 
stated  that  a  5-day  notice  of  closure  is 
insufficient,  particularly  for  vessels 
fishing  distant  waters,  and  that  7-15 
days  notice  should  be  provided. 

Response:  NMFS  recognizes  that  5- 
day  notice  could  be  problematic  for 
some  vessels  involved  in  distant-water 
trips.  However,  longer  advance  notice 
requires  longer  projections  (and  more 
uncertainty]  regarding  closure  dates  and 
also  potential  risk  that  vessels  in  some 
areas  might  take  advantage  of  the  longer 
notice  to  make  additional  short  trips 
that  could  not  be  accurately  accounted 
for  in  a  projection.  Balancing 
consideration  of  these  factors,  NMFS 
will  revise  the  regulations  to  provide  at 
least  8  days  advance  notice  of  closures. 

Comment  Several  commenters 
suggested  that  the  deadline  related  to 
closures  should  apply  only  to  landing  in 
port  and  that  subsequent  offloading  and 
marketing  of  fish  should  be  at  the  vessel 
operator's  discretion. 

Response:  NMFS  believes  that  the 
closure  language,  as  written,  is 
necessary  for  proper  enforcement; 
therefore,  no  change  has  been  made. 
Occasionally,  extenuating 
circumstances  will  occur  and  will  be 
considered;  however,  NMFS  believes 
such  consideration  must  remain  within 
the  purview  of  the  enforcement  and 
adjudication  officials. 

Comment:  Several  commenters  stated 
that  NMFS  must  use  broadcasts  over 
single  sideband  and  VHF  radio  as  well 
as  weather  facsimile  technology  to 
advise  vessels  of  closures. 

Response:  NMFS  has  routinely  used 
VHF  radio  (NOAA  weather)  and  has 
agreed  to  use  single  sideband 
transmissions  to  the  extent  possible. 
The  possibility  of  transmitting  closure 
notices  via  facsimile  will  also  be 
investigated  and  employed  if  practical. 

Comment  A  fishery  management 
council  suggested  that  the  harpoon 
sector  be  exempt  from  closures  because 
the  gear  is  size  selective  and  "inherently 
conservational."  They  also  stated  that 


the  harpoon  sector  does  not  begin 
fishing  until  late  spring  and  could  be 
unfairly  closed  out  of  the  January-June 
fishery  by  the  longline  sector. 

Response:  Although  use  of  harpoon 
gear  can  be  size  selective,  NMFS 
believes  that  any  potential  for  exceeding 
specified  quotas  must  be  avoided  and. 
therefore,  exemption  of  harpoon  gear 
from  closures  would  be  inappropriate. 
To  address  the  potential  closure  of  the 
harpoon  fishery  before  the  harpoon 
season  begins,  a  special  quota  set-aside 
provision  has  been  established  for  the 
harpoon  sector.  If  NMFS  determines  that 
the  harpoon  and  longline  quota  in  the 
January-June  period  would  be  taken 
before  the  harpoon  sector  has  had  an 
opportunity  to  harvest  the  21,500 
pounds,  dressed  weight  set-aside  (9,766 
kilograms,  dressed  weight),  the  longline 
sector  will  be  closed  early  enough  to 
ensure  the  harpoon  sector  a  reasonable 
opportunity  to  harvest  the  set-aside. 
This  amount  was  determined  by 
reducing  the  1968  harpoon  landings 
(50.429  pounds  or  22.905.6  kilograms)  by 
15  percent,  dividing  by  2.  and  rounding 
slightly. 

Gear  Allocatioiu 

Comment  Several  commenters 
objected  to  the  use  of  1988  landings  as 
the  basis  for  determining  gear 
allocations  and  suggested  a  longer  time 
period  should  be  used.  Two  commenters 
recommended  the  basis  for  gear 
allocations  should  remain  at  15  percent 
less  than  1988  landings.  Another 
commenter  suggested  retaining  the 
current  1988  basis  until  TAC  is 
underharvested  for  2  consecutive  years 
or  until  a  similar  biological  trigger  is 
reached.  A  fishery  management  council, 
an  Executive  Director  of  a  fisheries 
association,  and  a  drift  gillnet  fisherman 
stated  that  ICCAT  did  not  specify  that 
allocations  among  users  should  be 
based  on  1988,  only  fishing  mortality 
rates. 

Response:  It  is  true  that  the  1990 
ICCAT  recommendations  specified  a  15 
percent  reduction  in  fishing  mortality 
from  the  1988  level  but  did  not  address  a 
basis  for  allocations.  The  ATCA 
requires  that  the  Secretary  implement 
regulations  that  are  necessary  and 
appropriate  to  make  the  ICCAT 
recommendations  effective.  NMFS 
believes  that  allocation  measures  are 
necessary  for  practical  implementation 
of  the  ICCAT  recommendation  and  that 
use  of  1988  landings  minus  15  percent  as 
a  basis  for  allocation  is  reasonable  in 
terms  of  allocating  between  gear  with  a 
long  history  of  use  in  the  fishery  and 
relatively  new  gear.  As  conditions  in  the 
fishery  change  and  the  stock  recovers, 
reevaluation  of  the  allocation  scheme 


through  plan  amendment  may  be 
necessary  and  desirable.  The  concept  of 
a  specific  triggering  mechanism  to 
initiate  reconsideration  of  allocations 
will  be  carefully  considered  in  the 
interim. 

Comment  A  number  of  commenters 
stated  that  gear  allocation  decisions 
should  be  developed  through  a  public 
review  process. 

Response:  The  proposed  allocations 
were  subject  to  public  hearings  and  a 
45-day  public  comment  period. 

Comment  A  sportfishing  organization 
and  a  conservation  organization 
recommended  that  drift  gillnets  be 
prohibited. 

Response:  This  rule  restricts  the 
harvest  of  swordfish  by  drift  gillnet 
vessels  to  two  semi-aimual  quotas  of 
40,785  pounds  each.  These  quotas  will 
constrain  substantially  any  potential 
adverse  impacts  associated  with  this 
gear.  Observer  coverage  will  be 
continued  in  the  1992  fishing  year  to 
help  evaluate  further  the  effects  of  this 
gear. 

Comment  A  representative  of  an 
association  of  swordfish  net  fishermen 
and  several  other  conunenters  objected 
to  the  suballocation  established  for  the 
net  sector  of  the  fishery. 

Response:  NMFS  believes  the 
suballocation  is  necessary  for  the 
rational  implementation  of  the  ICCAT 
recommendations,  i.e.,  allocation  among 
users,  and  that  it  is  justified  and 
consistent  with  the  national  standards. 
A  detailed  explanation  of  the  derivation 
of  and  rationale  for  the  suballocation 
was  provided  in  the  proposed  rule. 

Comment  One  net  fisherman  objected 
that  the  rule  did  not  specifically  provide 
for  "historic  net  fishermen"  who  had  the 
longest  history  of  participation  in  that 
sector  of  the  fishery. 

Response:  The  rule  addresses  gear 
allocation  versus  allocation  to 
individual  participants.  The  concept  of 
individual  allocations  was  not  contained 
in  the  proposed  rule  or  presented  at 
public  hearings  and,  therefore,  could  not 
be  incorporated  in  this  rule.  Individual 
allocations,  e.g.,  individual  transferable 
quotas,  may  be  considered  in  future 
amendments. 

Import  Restzktioos 

Comment  Several  fishermen  and  one 
dealer  suggested  that  imports  of 
swordfish  from  non-ICCAT  member 
countries  should  be  restricted  or  at  least 
restriction  should  be  considered.  One 
dealer  opposed  restricting  such  imports 
and  stated  that  imports  sometimes 
benefit  the  U.S.  market. 

Response:  This  rule  incorporates  by 
reference  the  procedures  at  50  CFR  285 
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through  plan  amendment  may  be 
necessary  and  desirable.  The  concept  of 
a  specific  triggering  mechanism  to 
initiate  reconsideration  of  allocations 
will  be  carefully  considered  in  the 
interim. 

Comment:  A  number  of  commenters 
stated  that  gear  allocation  decisions 
should  be  developed  through  a  public 
review  process. 

Response:  The  proposed  allocations 
were  subject  to  public  hearings  and  a 
45-day  public  comment  period. 

Comment:  A  sportfishing  organization 
and  a  conservation  organization 
recommended  that  drift  gillnets  be 
prohibited. 

Response:  This  rule  restricts  the 
harvest  of  swordfish  by  drift  gillnet 
vessels  to  two  semi-annual  quotas  of 
40,785  pounds  each.  These  quotas  will 
constrain  substantially  any  potential 
adverse  impacts  associated  with  this 
gear.  Observer  coverage  will  be 
continued  in  the  1992  fishing  year  to 
help  evaluate  further  the  effects  of  this 
gear. 

CommenL  A  representative  of  an 
association  of  swordfish  net  fishermen 
and  several  other  commenters  objected 
to  the  suballocation  established  for  the 
net  sector  of  the  fishery. 

Response:  NMFS  believes  the 
suballocation  is  necessary  for  the 
rational  implementation  of  the  ICCAT 
recommendations,  i.e.,  allocation  among 
users,  and  that  it  is  justified  and 
consistent  with  the  national  standards. 
A  detailed  explanation  of  the  derivation 
of  and  rationale  for  the  suballocation 
was  provided  in  the  proposed  rule. 

Comment:  One  net  fisherman  objected 
that  the  rule  did  not  specifically  provide 
for  "historic  net  fishermen"  who  had  the 
longest  history  of  participation  in  that 
sector  of  the  fishery. 

Response:  The  rule  addresses  gear 
allocation  versus  allocation  to 
individual  participants.  The  concept  of 
individual  allocations  was  not  contained 
in  the  proposed  rule  or  presented  at 
public  hearings  and,  therefore,  could  not 
be  incorporated  in  this  rule.  Individual 
allocations,  e.g..  individual  transferable 
quotas,  may  be  considered  in  future 
amendments. 

Import  Restrictions 

Comment:  Several  fishermen  and  one 
dealer  suggested  that  imports  of 
swordfish  from  non-ICCAT  member 
countries  should  be  restricted  or  at  least 
restriction  should  be  considered.  One 
dealer  opposed  restricting  such  imports 
and  stated  that  imports  sometimes 
benefit  the  U.S.  market. 

Response:  This  rule  incorporates  by 
reference  the  procedures  at  50  CFR  285 


subpart  D  for  imposing  import 
restrictions  on  Atlantic  swordfish  at 
such  time  as  appropriate  findings  are 
made  that  swordfish  arc  being  taken  in 
a  manner  that  would  tend  to  diminish 
the  effectiveness  of  ICCAT 
recommendations.  At  this  time  no 
findings  have  been  made  and  thus  no 
restrictions  are  being  imposed.  NMFS 
will  pursue  collection  of  information  to 
evaluate  the  necessity  of  imposing 
restrictions. 

Comment-  Two  commenters  stated 
that  non-ICCAT  member  countries 
unencumbered  by  regulations  are  having 
a  significant  impact  on  the  swordfish 
fishery.  They  supported  a  requirement 
for  labeling  swordfish  with  the  country 
of  origin  throughout  the  chain  of 
commerce.  One  commenter  suggested 
that  some  non-member  countries  are 
circumventing  the  ICCAT 
recommendations  by  selling  legal-s'zed 
swordfish  to  the  U.S.  maricet  and 
undersized  swordfish  to  other  markets. 

Response:  The  procedures, 
incorporated  in  this  rule,  for  imposing 
import  restrictions  provide  the 
opportunity  for  any  person  to  submit 
detailed  information  to  NMFS  regarding 
specific  acts  or  events  that  document 
fishing  by  a  country  in  a  manner  that 
would  diminish  the  effectiveness  of  the 
ICCAT  recommendations.  Such 
information  may  be  used  as  the  basis  for 
further  investigation.  If  investigations 
conclude  with  the  appropriate  finding, 
import  restrictions  can  be  imposed.  Only 
those  swordfish  from  an  offending 
country  that  are  accompanied  by  a 
certificate  of  eligibility,  signed  by  an 
authorized  officer  of  that  country,  could 
enter  the  United  Slates.  Note,  however, 
that  given  the  15  percent  allowance  for 
undersized  fish,  determinations  of 
noncompliance  may  be  difficult. 

Comment:  A  fisherj'  management 
council  recommended  that  swordfish 
imports  should  be  banned  after  U.S. 
quotas  are  reached,  in  order  to  prevent 
putting  the  U.S.  fishing  industry  at  an 
economic  disadvantage. 

Response:  Conservation  measures 
that  would  have  the  effect  of  protecting 
the  competitive  advantage  of  the  U.S. 
industry  would  likely  be  challenged  as 
inconsistent  vinth  the  General 
Agreement  on  Tariffs  and  Trade. 

Minimum  Size 

Comment:  Numerous  commenters 
opposed  the  minimum  size  limit  because 
of  substantial  waste  associated  vnth 
discards  of  dead  fish.  Most  who 
objected  recommended  a  smaller 
minimum  size,  between  25  and  30 
pounds  dressed  weight,  and  some  also 
suggested  that  the  15  percent  tolerance 
be  eliminated.  A  sportfishing 


organization,  a  conservation 
organization,  and  another  commenter 
recommended  elimination  of  the 
minimum  size  limit.  Several  commenters 
supported  the  minimum  size  as  a 
substantive  first  step  toward  reducing 
mortality  on  small  swordfish. 

Response:  The  minimum  size  limit  is  a 
direct  result  of  an  ICCAT 
recommendation  and  cannot  be  changed 
except  through  ICCAT. 
Recommendations  for  changing  the 
minimum  size  (and  any  supporting 
documentation)  should  be  forwarded  to 
the  U.S.  ICCAT  Commissioners  and 
ICCAT  Advisory  Committee  for 
consideration. 

Comment:  A  sportfishing  club 
recommended  that  recreational 
fishermen  be  exempted  from  the 
minimum  size  and  added  that 
recreational  fishennen  were  not  familiar 
with  the  commercial  terminology  used  to 
describe  the  size  limit 

Response:  An  exemption  from  the  size 
limit  for  any  sector  of  the  fishery  would 
violate  the  1990  ICCAT  recommendation 
to  prohibit  the  landing  and  taking  of 
swordfish  less  than  25  kilograms  live 
weight  (41  pounds  dressed  weight), 
except  for  the  15  percent  tolerance.  The 
method  for  measuring  the  minimum  size 
is  described  in  detail  in  the  regulations, 
and  a  figure  depicting  the  proper 
measurement  of  both  whole  fish  and  a 
dressed  carcass  is  provided  in  the 
regulations. 

Comment:  Several  commenters  stated 
that  the  minimum  size  needs  to  be 
monitored  and  evaluated. 

Response:  NMFS  agrees.  A  limited 
observer  program  will  be  initiated  in 
1992  in  part  to  evaluate  the  effectiveness 
of  the  minimum  size  limit. 

Comment:  A  number  of  commenters 
suggested  that  time/area  closures 
should  be  adopted  as  an  alternative  or 
complement  to  the  minimum  size.  Some 
commenters  recommended  additional 
public  discussion  of  time/area  closures. 

Response:  Time/area  closures  were 
included  in  the  1990  ICCAT 
recommendations  as  a  discretionary 
supplementary  measure  to  reduce  small 
fish  mortality.  However,  NMFS  agrees 
that  additional  evaluation  and  public 
discussion  of  potential  closures  and  the 
associated  impacts  on  swordfish  and 
other  fisheries  is  necessary  before  such 
measures  could  be  implemented. 

Donation  of  Dead  Undersized  Fish  to 
Charity 

Comment:  A  number  of  commenters 
suggested  allowing  dead  undersized 
swordfish  to  be  landed  for  donation  to 
charitable  organizations  such  as  Second 
Harvest  to  avoid  waste  of  a  valuable 
resource. 


Response:  To  the  extent  tfiat  mortality 
of  small  swordfish  cannot  be  avoided. 
NMFS  agrees  in  principle  with  the 
concept  of  charitable  donation  in  lieu  of 
wasting  a  valuable  resource.  NMFS  is 
willing  to  pursue  this  concept  with  . 
industry  members  to  explore  the 
necessary  logistics  including 
enforcement  considerations. 

Bycatch 

Comment-  Many  commenters  objected 
to  the  900.000  pound  bycatch  estimate 
and  stated  it  was  based  on  outdated 
assumptions.  Most  who  objected  to  ttie 
estimate  suggested  that  the  unused 
amount  should  be  released  to  the 
directed  fishery. 

Response:  NMFS  agrees  that 
information  submitted  during  the 
comment  period  indicates  that  the 
900,000  pound  bycatch  estimate  may  not 
be  consistent  with  current 
circumstances  in  the  fishery.  The 
bycatch  estimate  will  be  reevaluated  as 
part  of  the  TAC-setting  procedure  for 
the  1992  fishing  year  that  was 
referenced  above.  N^MFS  also  agrees 
that  the  unused  portion  of  the  bycatch 
estimate  should  be  made  available  to 
the  directed  fishery.  This  can  be  done 
through  the  procedures  implemented  by 
the  rule  at  S  630.24. 

Comment  Several  commenters 
suggested  that  a  contingency  allocation 
may  be  necessary  to  account  for 
bycatch  in  the  squid,  mackerel,  and 
other  fisheries. 

Response:  NMFS  agrees  that  better 
estimates  of  bycatch  in  these  fisheries 
are  needed  and  that  such  bycatch  must 
be  accommodated  in  the  bycatch 
estimate.  This  issue  will  be  reevaluated 
for  1992  after  the  TAC  is  determined  and 
additional  analyses  of  the  bycatch  data 
are  completed. 

Comment-  A  law  firm  representing  a 
domestic  processor  of  squid,  mackerel, 
and  butterfish  provided  summary  data 
for  one  vessel  during  one  Ibason 
showing  that  the  swordfish  bycatch,  at 
certain  times,  substantially  exceeded 
the  proposed  bycatch  limit  of  two 
swordfish  per  trip.  It  was  noted  that  the 
bycatch  is  unavoidable  and  that 
survival  rates  for  discarded  swordfish 
would  be  poor.  The  firm  estimated  total 
swordfish  bycatch  for  the  projected  Oeet 
size  in  1992  to  be  approximately 
120.000-200.000  pwunds.  It  was 
recommended  that  vessels  regulated  by 
the  fishery  management  plan  for  squid, 
mackerel,  and  butterfish  be  allocated 
200,000  pounds  of  the  swordfish  bycatch 
quota  and  that  retention  of  swordfish  by 
these  vessels  be  limited  to  ten  percent  of 
the  target  species  of  squid  retained  per 
trip. 
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Response:  NMFS  will  reevaluate  the 
bycatch  allowance  for  squid  trawl 
vessels  using  the  best  available 
scientific  information  as  soon  as 
possible.  Any  changes  warranted,  based 
upon  that  evaluation,  will  be  addressed 
through  the  adjustment  procedures 
which  have  been  revised  in  the  final  rule 
to  allow  timely  adjustments  to  bycatch 
limits.  It  is  anticipated  that  necessary 
changes  could  be  incorporated  prior  to 
the  beginning  of  the  1992  squid  trawl 
season  in  June. 

Comment:  Several  commenters 
suggested  that  the  regulations  should 
provide  for  automatic  reallocation  of  the 
bycatch  allocation  when  more  than  85 
percent  of  the  TAG  is  taken  by  October 
15. 

Response:  NMFS  believes  the 
inseason  adjustment  procedure  in  this 
rule  is  preferable.  The  procedure  is  more 
flexible  and  provides  for  public 
comment  to  the  extent  possible. 

Comment:  One  commenter  proposed 
that  the  entire  TAG  should  be  available 
to  the  directed  fishery,  and  the  fishery 
should  be  closed  when  the  TAG  is  taken 
rather  than  providing  for  bycatch 
fisheries  with  inevitable  discard 
mortality. 

Response:  Bycatch  in  other  fisheries  is 
unavoidable  and  should  be  accounted 
for  otherwise,  TAG  would  be  exceeded 
to  the  extent  that  bycatch  mortality 
occxured. 

Comment:  Two  commenters  argued 
that  the  Z-fish  bycatch  limit  for  longline 
vessels  would  not  be  effective  in 
reducing  swordfish  mortahty  because 
fishing  mortality  would  remain  constant, 
swordfish  would  be  culled  and  all  but 
two  discarded,  or  fish  would  be  passed 
to  another  vessel.  It  was  suggested  that 
no  bycatch  be  allowed  and  the  fishery 
be  closed  when  the  quota  was  reached. 
One  commenter  also  stated  that  the 
bycatcii  measures  do  not  address 
bycatch  mortality  if  the  bycatch  quota  is 
taken  prior  to  the  end  of  the  fishing 
season. 

Response:  The  2-fish  bycatch  limit 
was  based  on  an  estimate  of  actual, 
average  swordfish  bycatch  in  the  tuna 
longline  fishery  (i.e.,  the  principal 
pelagic  longline  fishery  that  would  be  in 
operation  after  closure  of  the  directed 
swordfish  fishery).  To  the  extent  the 
estimate  is  accurate,  culling  and 
discarding  should  be  minimal.  Transfer 
of  swordfish  among  vessels  is 
prohibited.  Based  on  available 
ir.formation,  ^4MFS  believes  that  limiting 
bycatch  to  estimated  actual  levels  and 
accounting  for  that  mortality  via  the 
bycatch  quota  is  preferable  to  closing  a 
directed  fishery  for  other  species  based 
on  a  relatively  small  swordfish  bycatch. 
However,  bycatch,  discarding,  and 


survival  rates  of  discarded  fish  are 
factors  that  will  be  evaluated  by  the 
observer  program,  and  changes  will  be 
incorporated  if  warranted.  The  bycatch 
quota  is  estimated  to  account  for  all 
known  swordfish  bycatch  during  the 
year.  NMFS  will  monitor  the 
effectiveness  of  the  bycatch  quota;  if 
overages  occur,  adjustments  to  the 
bycatch  quota  and  other  measures  to 
minimize  mortality,  e.g.  p.ohibition  on 
use  of  light  sticks,  would  be  considered. 

Observers 

Comment:  Many  commenters  objected 
to  nearly  every  aspect  of  the  mandatory 
observer  requirements  including:  (1)  10- 
day  advance  notification:  (2)  providing 
food  and  accommodations  at  no  cost  to 
the  Government;  (3)  insurance  liability 
issues;  and  (4)  observer's  use  of 
communication  equipment.  A 
representative  of  a  conservation 
organization  supported  the  observer 
program. 

Response:  Unless  alternative 
arrangements  with  a  vessel  are  agreed 
upon,  NMFS  will  reduce  the  advance 
notification  requirement  to  5  days  and 
provide  a  reasonable  reimbursement  for 
food  costs.  The  risks  invo'ved  in  the  safe 
carriage  of  any  observer,  however,  rests 
with  the  vessel  owner  and/or  operator 
under  existing  law.  Use  of  the 
communication  equipment  by  observers 
will  remain  the  same  as  in  the  proposed 
rule  since  this  is  consistent  with  other 
U.S.  domestic  and  foreign  observer 
rules. 

Comment:  One  conmienter 
recommended  that  an  observer's  access 
to  vessel  records  should  be  limited  to 
that  specific  trip  and  that  the  captain 
should  be  able  to  copy  the  observer's 
records. 

Response:  NMFS  agrees. 

Comment:  Two  commenters  suggested 
that  observer  coverage  be  extended  to 
all  trips  targeting  swordfish  as  primary 
or  secondary  species,  including  trips 
outside  the  FEZ.  Several  commenters 
suggested  that  20  percent  observer 
coverage  might  not  be  sufficient  to 
provide  valid  scientific  information 
applicable  to  the  entire  fishery. 

Response:  Within  the  constraints  of 
limited  funding,  NMFS  will  strive  for  an 
observer  program  that  provides  data 
representative  of  the  entire  directed 
fishery  as  a  first  priority  and,  to  the 
extent  possible,  will  obtain  additional 
information  regarding  bycatch  fisheries. 

Comment:  A  sportfishing  orgpnization 
recommended  increasing  observer 
coverage  to  50  percent  for  the  next  2 
years.  It  was  further  suggested  that 
those  people  benefitting  from  the  fishery 
should  pay  the  cost  of  observers. 


Response:  Although  additional 
observer  coverage  would  be  desirable, 
NMFS  is  limited  by  available  funding. 
As  currently  structured,  the  costs 
associated  with  observer  coverage 
would  be  shared  by  NMFS  and  vessel 
owner/ operators. 

Comment:  Several  commenters  noted 
that  some  vessels  lack  the  extra  space 
needed  to  accommodate  an  observer. 

Response:  NMFS  acknowledges  this 
and  believes  that  an  observer  program 
representative  of  the  fishery  can  be 
conducted  without  placing  observers 
aboard  vessels  where  vessel  safety  or 
routine  operations  would  be 
compromised  due  to  space  limitations. 

Introduction  of  Pair  Trawls/New  Gear 

Comment:  The  majority  of 
commenters  objected  to  introduction  of 
pair  trawls  or  other  gear  new  to  this 
fishery  as  long  as  the  fishery  is 
overcapitalized  and  participation  of 
traditional  fishermen  is  being 
substantially  restricted.  One  dealer 
suggested  the  pair  trawl  fishery  should 
be  limited  to  &-15  pairs  and  monitored 
rather  than  being  shut  down.  A  fishery 
management  council  recommended  a  3- 
year  experimental  fishery  to  examine 
the  impact  of  alternative  gear,  including 
drift  gillnets  and  pair  trawls.  A 
representative  of  a  commercial 
swordfish  association  supported  an 
experimental  fishery  for  the  net  fishery. 
Another  commenter  referenced  the 
Fishery  Conservation  Amendments  of 
1990,  and  the  associated  strategic 
research  plan  to  address  conservation 
engineering,  as  supporting  the  need  for 
experimental  fisheries.  A  representative 
of  a  conservation  organization 
supported  experimental  fisheries  for 
alternative  gear  if  participation  and 
landings  were  strictly  limited  and 
observers  were  required.  One 
commenter  objected  to  any 
consideration  of  an  experimental  fishery 
for  pair  trawls  and  suggested  that  NMFS 
use  ATGA  authority  to  prohibit  use  of 
pair  trawls  in  all  highly  migratory 
fisheries  in  the  western  Atlantic.  Several 
pair  trawl  fishermen  and  a 
representative  of  the  pair  trawl  owners 
commented  in  favor  of  allowing  this 
gear  in  the  directed  fishery. 

Response:  This  rule  prohibits  vessels 
(except  recreational  vessels)  using  or 
possessing  gear  other  than  drift  gillnet, 
harpoon,  or  longline  from  fishing  for 
swordfish  or  possessing  more  than  two 
swordfish  per  trip.  NMFS  is  considering 
a  request  from  a  representative  of  the 
pair  trawl  owners  for  an  experimental 
fishery.  Prohibiting  pair  trawls  in  all 
highly  migratory  fisheries  is  beyond  the 
scope  of  this  rule. 
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Response:  Although  additional 
observer  coverage  would  be  desirable, 
NMFS  is  limited  by  available  funding. 
As  currently  structured,  the  costs 
associated  with  observer  coverage 
would  be  shared  by  NMFS  and  vessel 
owner/operators. 

Comment:  Several  commenters  noted 
that  some  vessels  lack  the  extra  space 
needed  to  accommodate  an  observer. 

Response:  NMFS  acknowledges  this 
and  believes  that  an  observer  program 
representative  of  the  fishery  can  be 
conducted  without  placing  observers 
aboard  vessels  where  vessel  safety  or 
routine  operations  would  be 
compromised  due  to  space  hmitations. 

Introduction  of  Pair  Trawls/ New  Gear 

Comment:  The  majority  of 
commenters  objected  to  introduction  of 
pair  trawls  or  other  gear  new  to  this 
fishery  as  long  as  the  Hshery  is 
overcapitalized  and  participation  of 
traditional  fishermen  is  being 
substantially  restricted.  One  dealer 
suggested  the  pair  trawl  fishery  should 
be  limited  to  6-15  pairs  and  monitored 
rather  than  being  shut  down.  A  fishery 
management  council  recommended  a  3- 
year  experimental  fishery  to  examine 
the  impact  of  alternative  gear,  including 
drift  gillnets  and  pair  trawls.  A 
representative  of  a  commercial 
swordfish  association  supported  an 
experimental  fishery  for  the  net  fishery. 
Another  commenter  referenced  the 
Fishery  Conservation  Amendments  of 
1990,  and  the  associated  strategic 
research  plan  to  address  conservation 
engineering,  as  supporting  the  need  for 
experimental  fisheries.  A  representative 
of  a  conservation  organization 
supported  experimental  fisheries  for 
alternative  gear  if  participation  and 
landings  were  strictly  limited  and 
observers  were  required.  One 
commenter  objected  to  any 
consideration  of  an  experimental  fishery 
for  pair  trawls  and  suggested  that  NMFS 
use  ATCA  authority  to  prohibit  use  of 
pair  trawls  in  all  highly  migratory 
fisheries  in  the  western  Atlantic.  Several 
pair  trawl  fishermen  and  a 
representative  of  the  pair  trawl  owners 
commented  in  favor  of  allowing  this 
gear  in  the  directed  fishery. 

Response:  This  rule  prohibits  vessels 
(except  recreational  vessels]  using  or 
possessing  gear  other  than  drift  gillnet, 
harpoon,  or  longline  from  fishing  for 
swordfish  or  possessing  more  than  two 
swordfish  per  trip.  NMFS  is  considering 
a  request  from  a  representative  of  the 
pair  trawl  owners  for  an  experimental 
fishery.  Prohibiting  pair  trawls  in  all 
highly  migratory  fisheries  is  beyond  the 
scope  of  this  rule. 
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Experimental  Fisheries 

Comment:  NMFS  received  several 
requests  for  experimental  fisheries. 
I    Response:  NMFS  has  this  authority 
!  under  $  630.26  of  the  final  rule  and  will 
[consider  these  requests  on  a  case-by- 
case  basis  as  soon  as  this  rule  is  in 
place. 

Recreatiooal  Restrictions 

Comment:  Several  commenters 
suggested  that  recreational  fishermen 
should  not  be  allowed  to  sell  their  catch. 
Further,  if  rod-and-reel  fishermen  want 
to  sell  their  catch,  they  should  be 
defined  as  commercial  and  comply  with 
applicable  restrictions. 

Response:  This  rule  defines 
recreational  fishery  as  harvest  of 
swordfish  from  a  vessel  with  only  rod 
and  reel  gear  aboard.  Sale  of 
recreationally  harvested  swordfish  is 
prohibited. 

Comment:  A  fishery  management 
council  stated  that  use  of  harpoon  and 
I  other  hand-held  gear  for  recreational 
fishing  is  a  traditional  practice  in  New 
England  and  should  not  be  excluded 
from  the  recreational  category.  Further, 
they  recommended  that  anglers  should 
be  allowed  to  sell  their  catch  as  long  as 
the  commercial  quota  was  open  and  that 
recreational  vessels  be  limited  to  one 
fish  per  boat  regardless  of  the  gear  used. 

Response:  At  this  point,  NMFS  prefers 
to  maintain  the  distinction  between 
recreational  fishermen  who  are  not 
allowed  to  sell  their  catch  and 
commercial  fishermen.  A  "recreational" 
fisherman  who  wants  to  use  harpoon  or 
other  hand-held  gear  for  swordfish  and 
sell  his  catch  may  do  so  after  obtaining 
a  permit.  Options  for  redefining  the 
recreational  fishery  may  be  addressed 
in  a  future  amendment  where  broader 
public  input  could  be  afforded. 

ImplicatioDS  of  the  Fishery  Conservation 
Amendments  of  1990 

Comment-  Several  commenters  stated 
that  the  Fishery  Conservation 
Amendments  of  1990  could  constrain 
NMFS  ability  to  effectively  manage 
Atlantic  swordfish  but  urged  NMFS  to 
exercise  its  fullest  authority  to  rebuild 
the  swordfish  resource. 

Response:  NMFS  will  implement 
measures  necessary  to  conserve 
Atlantic  swordfish  consistent  with 
existing  legislation. 

Comment  One  commenter  suggested 
that  the  procedure  for  adjusting  quotas 
is  meaningless  because  NMFS  is 
constrained  by  the  Fishery  Conservation 
Amendments  of  1991. 

Response:  This  proposed  rule  is 
issued  under  authority  of  the  ATCA  and 
provides  the  mechanism  for 


implementing  ICCAT  recommendations 
as  required  by  the  ATCA.  The  procedure 
is  consistent  with  U.S.  obligations  under 
ATCA.  VlTiile  all  measures  are  based  on 
ICCAT  recommendations,  certain 
measures  involve  NMFS  decisions  as  to 
what  is  necessary  for  proper  domestic 
implementation  of  the  ICCAT 
recommendations,  e.g.,  bycatch  quotas 
and  limits,  gear  quotas,  and  inseason 
adjustments. 

Comment  A  number  of  comments 
referenced  more  stringent  conservation 
requirements  contained  in  the 
Magnuson  Act  versus  ATCA,  and  some 
suggested  various  actions  N'MFS  should 
pursue  under  subsequent  Magnuson  Act 
amendments  for  Atlantic  swordfish. 

Response:  Such  comments  are  not 
directed  at  provisions  of  this  rule  and. 
therefore,  will  not  be  addressed  here. 

Timing  of  Hearings /Procedure 

Comment  Numerous  commenters 
objected  to  hearings  held  on  the  full 
moon  when  roost  fishermen  were  at  sea. 
Many  commenters  were  also  critical  of 
the  short  time  available  to  review  the 
proposed  rule  prior  to  hearings. 

Response:  Although  these  are  not 
comments  on  the  rule  itself,  NMFS 
acknowledges  the  concerns  expressed 
and  will  make  every  effort  to  avoid 
these  situations  in  the  future.  NMFS 
believes  that  everyone  had  a  reasonable 
opportunity  to  comment  on  the  proposed 
rule  because  of  the  45  day  comment 
period. 

Economic  Im|MCtt 

Comment:  Three  commenters  stated 
that  NMFS  has  underestimated  the 
potential  revenue  losses  associated  with 
the  proposed  rule  and  has  ignored 
multiplier  e&ecta. 

Comment  Several  commenters 
suggested  that  language  in  the 
classification  section  stating  no  effect  on 
U.S.  competition  with  foreign  entities  is 
erroneous. 

Response:  The  model  used  in  the 
analysis  is  designed  to  assess  potential 
net  gains  (or  losses)  to  society  as  a 
result  of  the  proposed  regulations.  The 
analysis  thus  measures  primary,  direct 
effects.  Multiplier,  or  secondary  impacts, 
are  estimated  from  the  application  of 
input-output,  or  inter-industry  models. 
The  Regulatory  Impact  Review  (RIR)  in 
the  Council  proposal  did  include  the 
results  of  a  multiplier  analysis  based  on 
existing  regional  multiplier  models,  and 
these  results  were  noted  in  the  write-up 
of  the  current  RIR  (pp.  11  and  12).  So,  in 
fact,  multiplier  impacts  were  referenced 
in  the  analysis,  based  on  the  earlier 
Council  woriL  With  respect  to  the  issue 
of  foreign  competition,  on  page  5  of  the 
RIR  (Analysis  of  Alternatives)  it  is  noted 


that  declines  in  U.S.  output  likely  will  be 
compensated  for  by  increased  imports 
from  foreign  suppliers  but  the  price 
structure  should  stay  the  same. 

At-Sea  Transfer 

Comment  A  fishery  management 
council  stated  that  prohibition  of 
transfers  is  unenforceable  and  could 
result  in  waste  if  emergency  situations 
require  transfer.  They  recommended 
allowing  emergency  transfers  and 
requiring  the  vessel  to  notify  the  Coast 
Guard. 

Response:  At-sea  enforcement  would 
be  necessary  to  enforce  the  prohibition 
on  transfers.  NMFS  agrees  that  certain 
emergency  situations  may  warrant  a 
waiver  of  the  "no  transfer"  provision; 
however,  such  incidents  are  best 
addressed  on  a  case-by-case  basis 
versus  codifj'ing  exceptions  in  the  rule, 

Fishing  Mortality  Rate 

Comment  Two  commenters  objected 
to  the  reference  to  Fo  i  as  a  target  fishing 
mortality  rate.  They  stated  that 
international  management  is  based  on 
maximum  sustainable  yield. 

Response:  Fo.i  is  considered  to  be  a 
risk  averse  proxy  for  F™,,  and  therefore, 
its  implementation  is  considered  to  be 
an  appropriate  harvesting  strategy, 
given  the  ICCAT  goal  of  MSY. 

Management  Unit 

Comment  One  commenter  noted  the 
increasing  catches  of  swordfish  south  of 
5  degrees  north  latitude,  and  suggested 
that  the  management  unit  should  include 
the  south  Atlantic  until  atock  structure  is 
resolved. 

Response:  Stock  assessment  scientists 
have  expressed  concern  about  the 
increasing  catches  just  south  of  the  5 
degree  north  latitude  boundary  and 
recently  stressed  the  need  for  more 
complete  fishery  statistics  from  that 
area  to  evaluate  potential  impacts. 
However,  at  this  time,  there  is 
insufficient  information  for  ICCAT  to 
adopt  a  single  management  unit  for  the 
entire  Atlantic. 

Comment  A  sportfishing  organization 
disagreed  with  defining  the  management 
unit  to  include  the  entire  North  Atlantic 
and  suggested  that  tag  return  data  and 
some  scientific  opinion  supports 
separate  eastern  and  western  Atiantic 
stocks. 

Response:  There  are  conflicting  data 
regarding  swordfish  stock  structure,  and 
there  is  no  definitive  answer.  However, 
the  consensus  of  stock  assessment 
scientists  involved  in  the  ICCAT 
Swordfish  WcM-king  Group  is  that  a 
single  north  Atlantic  stock  hypothesis  is 
the  most  appropriate.  Recent  stock 
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assessments  were  conducted  using 
various  stock  hypotheses  including 
separate  eastern  and  western  Atlantic 
stocks;  major  conclusions  were 
';onsi8tent  for  all  stock  hypotheses. 

Special  Management  Zone 

Comment-  A  sportfishing  organization 
recommended  establishment  of  a  special 
management  zone  in  which  longlining 
would  be  prohibited. 

Response:  This  recommendation  is 
beyond  the  scope  of  the  proposed  rule, 
but  could  be  considered  in  a  future  plan 
amendment. 

MisceUaneous  Comments 

Comment-  One  conunenter  suggested 
NMFS  used  ATCA  authority  rather  than 
Magnuson  Act  authority  to  implement 
this  rule  to  avoid  the  more  stringent 
conservation  requirements  of  the 
Magnuson  Act. 

Response:  The  ATCA  provides  the 
authority  to  implement  all  ICCAT 
recommendations.  The  Magnuson  Act 
provides  broader  authority  and  also 
requires  that  any  final  management 
measures  be  incorporated  in  FNiPs 
before  they  can  be  implemented.  Timely 
implementation  of  the  1990  ICCAT 
recommendations  was  essential  to  avoid 
a  regulatory  lapse  when  the  emergency 
regulations  terminated  on  December  9, 
1991.  Rules  can  be  implemented  quicker 
under  ATCA  procedures  than  under 
normal  Magnuson  Act  procedures.  As 
stated  previously.  NMFS  intends  to 
incorporate,  as  soon  as  possible,  the 
ICCAT  recommendations  in  a 
comprehensive  amendment  to  the 
Magnuson  Act  FMP.  which  will  be 
consistent  with  both  statutes. 

Comment-  One  commenter  took 
exception  to  the  statement  in  the 
proposed  rule  that,  "Reducing  the  gillnet 
fishery's  effort  from  recent  levels  should 
reduce  considerably  marine  mammal 
mortality." 

Response:  NMFS  believes  that 
reducing  the  allowable  swordfish  catch 
for  drift  gillnet  vessels  from  an 
unregulated  amount,  which  in  1989 
exceeded  360,000  pounds,  to  a  total  of 
less  than  82,000  pounds  per  year  will 
unquestionably  reduce  the  marine 
mammal  bycatch  mortality  associated 
with  that  sector  of  the  fishery. 

Comment-  A  fisherman  questioned 
NMFS"  1988  estimate  of  harvest  by  drift 
gillnet  vessels. 

Response:  NMFS  used  the  information 
available  on  harvest  that  was  reported 
to  the  agency.  If  fishermen  or  dealers 
did  not  report  landings,  NMFS  could  not 
use  these  in  its  estimate.  If  a  mistake 
was  made  in  assigning  harvest  to  a 
particular  gear  type  and  this  can  be 


documented,  NMFS  will  reconsider  its 
estimate. 

Comment:  A  sportfishing  organization 
suggested  that  enforcement  be  stepped 
up  to  prevent  sale  of  swordfish  to 
nonpermitted  sources,  particularly 
illegal  sales  of  undersized  fish. 

Response:  Although  enforcement 
resources  are  limited,  the  new 
requirement  for  dealer  permits  and 
prohibitions  against  buying  from  non- 
permitted  sources  or  selling  to  non- 
permitted  sources  should  enhance 
enforceability. 

Comment-  A  sportfishing  organization 
recommended  setting  a  goal  to  rebuild 
the  swordfish  stock  as  quickly  as 
possible  for  the  benefit  of  all  users. 

Response:  The  substantial  reduction 
in  allowable  harvest  and  minimum  size 
restriction  represent  a  meaningful  first 
step  in  the  rebuilding  process.  A 
definition  of  overfishing  and  rebuilding 
program  will  be  addressed  in  the 
upcoming  Magnuson  Act  amendment  to 
the  Atlantic  Swordfish  FMP. 

Comment:  The  definition  of  "land  or 
landed"  sounds  more  like  it  should  be 
the  definition  of  "dock  or  docked." 

Response:  NMFS  does  not  agree. 
"Land"  and  "landed"  are  the  terms  used 
in  the  regulations  and  their  use  is 
consistent  with  the  definition. 

Comment-  The  definition  of  "trip" 
should  be  modified  to  specify  that  a  trip 
is  terminated  when  the  catch  is  off- 
loaded, because  sometimes  a  vessel 
returns  to  port  due  to  an  emergency 
without  off-loading  any  fish  and  goes 
back  out  to  complete  the  trip. 

Response:  NMFS  does  not  agree.  The 
commenter  has  failed  to  appreciate  the 
use  of  the  term  "trip"  in  the  regulations. 
Where  used,  the  term  has  the  defined 
meaning.  "Off-loading"  is  specifically 
used  when  apphcable. 

Comment-  Two  categories  of  permits 
should  be  issued — one  for  the  directed 
swordfish  fishery  and  one  for  incidental 
catch.  The  commenter  noted  that 
requiring  all  vessels  that  interact  with 
swordfish  to  get  aimual  vessel  permits 
would  increase  the  number  of 
unspecified  swordfish  permits,  increase 
administrative  costs,  and  create 
confusion. 

Response:  The  current  swordfish 
regidations  require  armual  vessel 
permits  for  all  vessels  that  interact  with 
swordfish,  with  exceptions  for  the 
recreational  fishery  and  the  handline 
fishery  aroimd  Puerto  Rico  and  the  U.S. 
Virgin  Islands.  This  final  rule  continues 
that  requirement  and  exceptions. 
Accordingly,  this  final  rule  is  not 
expected  to  increase  the  number  of 
permits  issued  or  the  administrative 
costs  of  the  permitting  process. 
Changing  to  two  categories  of  permits 


would  require  reissuance  of  permits 
whenever  a  vessel  owner  decided  to 
change  his  category  and,  thus,  would 
increase  the  administrative  costs  of  the 
permitting  process  and  create  confusion. 

Comment-  In  the  case  of  an 
incomplete  vessel  permit  application,  to 
avoid  the  application  being  considered 
abandoned,  either  the  applicant  should 
contact  the  office  of  the  Regional 
Director  about  the  deficiency  within  60 
days  of  notification  of  the  deficient 
application  or  the  time  frame  for 
correction  of  the  deficiency  should  be 
lengthened  to  90  days.  The  commenter 
noted  that  the  lengthy  duration  of  some 
swordfish  trips  might  preclude 
correction  of  a  deficiency  in  the 
prescribed  60-day  time  period. 

Response:  NMFS  believes  that 
contacting  the  office  of  the  Regional 
Director  would  not  serve  a  useful 
purpose.  However,  the  period  for 
correcting  a  deficiency  before  an 
application  is  considered  abandoned  is 
increased  in  this  final  rule  to  90  days.  It 
should  be  noted  that  the  requirements 
for  a  complete  application  are  well 
established,  are  not  onerous,  and  are 
easily  within  the  capability  of  an 
applicant. 

Comment-  Requiring  notification  of  a 
change  in  application  information  within 
15  days  is  insufficient  time  in  some 
cases.  A  longer  time  period  is  necessary, 
at  least  60  days. 

Response:  NMFS  concurs  in  part.  The 
time  frame  for  notification  to  the 
Regional  Director  of  a  change  in  the 
information  submitted  on  an  application 
for  a  permit  is  changed  in  this  final  rule 
to  30  days.  The  basic  information 
required  to  be  submitted  on  an 
application,  such  as  owner's  address, 
vessel  characteristics,  and  gear  used, 
should  be  readily  available  for 
notification  of  a  change  within  30  days. 

Comment-  If  it  will  be  illegal  to  sell/ 
purchase  swordfish  without  vessel  and 
dealer  permits.  NMFS  must  provide  a 
complete  list  of  permitted  vessels  and 
dealers  to  all  involved. 

Response:  NMFS  does  not  concur.  A 
vessel  permit  must  be  carried  on  board 
the  vessel  and  a  dealer  permit  must  be 
available  on  the  dealer's  premises. 
Vessel  operators  and  dealers  are 
expected  to  ascertain  that  appropriate 
permits  have  been  issued  to  potential 
sellers/buyers  of  swordfish  by  sighting 
the  permits.  An  operator  or  dealer  in 
doubt  may  contact  the  office  of  the 
Regional  Director  to  ascertain  the 
current  status  of  a  permit. 

Comment-  All  new  applicants  for 
swordfish  permits  should  be  notified 
that  there  is  a  control  date  for  entry  inio 
the  Atlantic  swordfish  fishery. 
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would  require  reissuance  of  permits 
whenever  a  vessel  owner  decided  to 
change  his  category  and.  thus,  would 
increase  the  administrative  costs  of  the 
permitting  process  and  create  confusion. 

Comment:  In  the  case  of  an 
incomplete  vessel  permit  application,  to 
avoid  the  application  being  considered 
abandoned,  either  the  applicant  should 
contact  the  office  of  the  Regional 
Director  about  the  deficiency  within  60 
days  of  notification  of  the  deficient 
application  or  the  time  frame  for 
correction  of  the  deficiency  should  be 
lengthened  to  90  days.  The  commenter 
noted  that  the  lengthy  duration  of  some 
swordfish  trips  might  preclude 
correction  of  a  deficiency  in  the 
prescribed  60-day  time  period. 

Response:  NMFS  believes  that 
contacting  the  office  of  the  Regional 
Director  would  not  serve  a  useful 
purpose.  However,  the  period  for 
correcting  a  deficiency  before  an 
application  is  considered  abandoned  is 
increased  in  this  final  rule  to  90  days.  It 
should  be  noted  that  the  requirements 
for  a  complete  application  are  well 
established,  are  not  onerous,  and  are 
easily  within  the  capability  of  an 
applicant. 

Comment  Requiring  notification  of  a 
change  in  application  information  within 
15  days  is  insufficient  time  in  some 
cases.  A  longer  time  period  is  necessary, 
at  least  60  days. 

Response:  NMFS  concurs  in  part.  The 
time  frame  for  notification  to  the 
Regional  Director  of  a  change  in  the 
information  submitted  on  an  application 
for  a  permit  is  changed  in  this  final  rule 
to  30  days.  The  basic  information 
required  to  be  submitted  on  an 
application,  such  as  owner's  address, 
vessel  characteristics,  and  gear  used, 
should  be  readily  available  for 
notification  of  a  change  within  30  days. 

Comment:  If  it  will  be  illegal  to  sell/ 
purchase  swordfish  without  vessel  and 
dealer  permits,  NMFS  must  provide  a 
complete  list  of  permitted  vessels  and 
dealers  to  all  involved. 

Response:  NMFS  does  not  concur.  A 
vessel  permit  must  be  carried  on  board 
the  vessel  and  a  dealer  permit  must  be 
available  on  the  dealer's  premises. 
Vessel  operators  and  dealers  are 
expected  to  asceriain  that  appropriate 
permits  have  been  issued  to  potential 
sellers /buyers  of  swordfish  by  sighting 
the  permits.  An  operator  or  dealer  in 
doubt  may  contact  the  office  of  the 
Regional  Director  to  ascertain  the 
current  status  of  a  permit. 

Comment:  All  new  applicants  for 
swordfish  permits  should  be  notified 
that  there  is  a  control  date  for  entry  into 
the  Atlantic  swordfish  fishery. 
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Response:  NMFS  concurs.  The  notice 
of  control  date,  and  the  current 
regulations  for  the  swordfish  fishery, 
will  be  included  with  each  permit  issued 
for  1992. 

Changes  from  the  proposed  rule 

In  §  630.4,  for  clarity,  reference  to  the 
"North  Atlantic  swordfish  stock"  is 
replaced  with  the  geographical  limits  of 
that  stock.  In  response  to  comments, 
discussed  above,  the  period  to  correct 
an  incomplete  application  for  a  permit  is 
increased  to  90  days,  and  the  period  for 
notification  of  a  change  in  the 
information  submitted  on  an  application 
is  increased  to  30  days.  The  provisions 
for  transfer  of  a  dealer's  permit  are 
restated  to  remove  duplicative  language 
contained  elsewhere  in  the  section  and 
to  clearly  state  NMFS's  need  for  timely 
information  on  a  new  owner  of  a 
permitted  dealership.  Other  minor 
changes  are  made  to  §  630.4  for  clarity 
and  to  conform  to  standard  usage. 

In  §  630.5,  in  response  to  comments, 
discussed  above,  a  vessel's  daily 
logbook  forms  and  tally  sheets  must  be 
submitted  with  a  postmark  not  later 
than  the  5th  day,  vice  3rd  day,  after  sale 
of  the  swordfish  off-loaded  from  a  trip. 
Other  minor  corrections  and 
clarifications  are  made  to  S  630.5. 

In  §  630.7,  minor  changes  are  made  to 
correct  references  and  for  clarity. 

In  §  630.10,  in  response  to  comments, 
discussed  above,  (1)  an  owner  or 
operator  of  a  vessel  that  has  been 
selected  to  carry  an  NMFS-approved 
observer  must  provide  information  on 
the  vessel's  trip  not  less  than  5  days, 
vice  10  days,  in  advance  of  each  trip; 
and  (2)  the  provision  that  an  owner  or 
operator  must  provide  accommodations 
and  food  for  an  observer  "at  no  cost  to 
the  observer  or  the  United  States 
government"  is  removed. 

In  §  630.22,  the  prohibition  on  use  of  a 
drift  gillnet  with  a  total  length  of  2.5 
kilometers  or  more  is  reworded  to  make 
it  clear  that  the  prohibition  is  without 
geographical  limitations. 

In  §  630.24,  paragraphs  (b](2)  and  (h) 
are  reworded  for  clarity,  to  remove 
restatements  of  procedure  that  are 
covered  in  the  Administrative  Procedure 
Act,  and  to  remove  other  redundancies. 
In  paragraph  (d),  in  response  to 
comments,  discussed  above,  the  bycatch 
limit  in  the  non-directed  fishery  and  the 
harpoon  gear  set-aside  are  added  to  the 
measures  that  NMFS  will  re-evaluate 
annually. 

In  §  630.25,  in  response  to  comments, 
discussed  above,  (1)  the  effective  date  of 
a  closure  is  at  least  8  days,  vice  5  days, 
after  the  date  the  notice  of  closure  is 
filed  with  the  Office  of  the  Federal 
Register  and  (2)  provisions  are  added 


for  a  special  harpoon  gear  set-aside 
during  the  January  1  through  June  30 
semiannual  period.  Paragraph  (b)  of  the 
proposed  rule  is  redesignated  as 
paragraph  (c)  and  is  rearranged  for 
clarity. 

Effective  Dates 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  under  section  553(d] 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553]  finds  for  good  cause,  namely, 
to  continue  in  effect  management 
measures  that  are  currently  in  effect  by 
emergency  rule,  that  it  is  not  necessary 
to  delay  for  30  days  the  effective  date  of 
this  final  rule,  except  for  those  parts  that 
require  a  dealer  permit.  Additionally,  to 
ensure  United  States  compliance  with 
its  treaty  obligation  and  to  avoid  a  lapse 
in  domestic  regulations,  this  final  rule 
must  take  effect  immediately. 
Accordingly,  this  rule  is  effective 
December  10, 1991,  except  for 
§§  630.4(a)(2).  630.7  (c)  and  (d),  and 
630.21(c),  which  are  effective  February  1. 
1992.  Delay  in  effectiveness  of  these 
paragraphs  will  provide  time  for  dealers 
to  apply  for  and  for  NMFS  to  issue 
permits. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  ATCA,  16  U.S.C.  971  et 
seq.  The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
final  rule  is  necessary  to  implement  the 
recommendations  of  ICCAT  and  is 
necessary  for  management  of  the 
Atlantic  swordfish  fishery. 

An  environmental  assessment  (EA), 
prepared  by  the  Assistant 
Administrator,  concludes  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  action. 

The  Assistant  Administrator  has 
determined,  based  on  the  Regulatory 
Impact  Review/Regulatory  Flexibility 
Analysis  (RIR/RFA)  prepared  for  this 
rule,  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  RIR/RFA  concludes  that  this  final 
rule  will  have  significant  effects  on 
small  entities  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  A 
summary  of  those  effects  was  included 


in  the  proposed  rule  and  is  not  repeated 
here. 

The  Assistant  Administrator  has 
determined  that  this  final  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
Atlantic.  Gulf  of  Mexico,  and  Caribbean 
states  that  have  approved  coastal  zone 
management  programs.  The 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Delaware,  New 
Hampshire,  South  Carolina,  and  Virginia 
agreed  with  the  determination.  The 
other  state  agencies  did  not  comment 
within  the  statutory  time  period; 
therefor,  state  agency  agreement  with 
the  consistency  determination  is 
presumed. 

This  rule  involves  four  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
collection-of-information  requirements 
have  been  approved  by  0MB.  The  first 
requires  a  dealer  who  receives  Atlantic 
swordfish  harvested  or  possessed  by  a 
vessel  of  the  U.S.  to  have  a  dealer 
permit  (0MB  control  number  064&-0205). 
The  second  revises  the  current 
requirement  that  dealers  submit  landing 
reports  to  N'MFS  by  the  14th  day  of  the 
month  following  landing  to  twice  a 
month,  on  the  5th  and  20th  days  of  each 
month  (OMB  control  number  0648-0013). 
The  third  revises  current  reporting 
requirements  for  fishing  vessel  owners 
and  operators  by  requiring  all  owners 
and  operators  to  obtain  and  maintain 
daily  fishing  logbooks,  and  return  daily 
logbook  records  along  with  copies  of  the 
tally  sheet  with  individual  fish  weights, 
postmarked  not  later  than  the  5th  day 
after  sale  of  the  swordfish  off-loaded 
from  a  trip  (OMB  control  number  0648- 
0016).  The  fourth  requires  an  owner  or 
operator  who  has  been  notified  in 
writing  that  his  vessel  has  been  selected 
by  the  Science  and  Research  Director  to 
carry  an  NMFS-approved  observer  to 
notify  the  Science  and  Research 
Director  in  writing  not  less  than  5  days 
in  advance  of  each  fishing  trip  (OMB 
control  number  0648-0016).  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
5. 17,  6,  and  10  minutes,  respectively,  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
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suggestions  for  reducing  the  burdens,  to 
the  National  Marine  Fisheries  Service, 
Office  of  Fisheries  Conservation  and 
Management.  1335  East-West  Highway, 
Silver  Spring,  Kfl)  20910  (ATTN:  Richard 
B.  Stone),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington.  DC  20235  (ATTN: 
NOAA  Desk  Officer). 

NMFS  conducted  a  consultation  under 
section  7  of  the  Endangered  Species  Act 
(ESA)  and  prepared  a  biological  opinion 
concerning  this  rule.  As  a  result  of  the 
review  of  information  available  on  the 
biology  and  ecology  of  the  endangered 
and  threatened  species  in  the  North 
Atlantic  NMFS  determined  that  the 
management  activities  in  the  Atlantic 
Swordfish  Fishery  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species.  Proposed 
management  measures  (including 
minimum  size,  quota,  and  observer 
requirements)  may  further  reduce  the 
likelihood  of  incidental  catches  in  this 
Rshery,  and  will  improve  our  database 
of  takes  in  this  fishery. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12812. 

List  of  Subjects 

50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Dated:  December  9, 1991. 

David  S.  Creatin. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  204  and  630  are 
amended  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NCAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1960,  44  U.S.C.  3501-3520  (1982). 

2.  In  S  204.1(b).  the  table  is  amended 
by  revising  the  OMB  control  numbers 
for  the  entries  "5  630.4"  and  "§  630.5(b)" 
to  read  "-0205"  and  "-0013". 
respectively,  and  by  adding  in  the  left 
hand  column,  in  numerical  order, 

"5  630.10(b)"  and  adding  in  the  right 
hand  column,  in  a  corresponding 
position,  "-0016". 


PART  630— ATLANTIC  SWORDFISH 
FISHERY 

3.  The  authority  citation  for  part  630  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq.  and  16 
U.S.C.  971  et  seq. 

4.  Section  630.1  is  revised  to  read  as 
follows: 

fS30.1    Purposs  and  scop*. 

(a)  The  purpose  of  this  part  is  to 
implement — 

(1)  The  Fishery  Management  Plan  for 
the  Atlantic  Swordfish  Fishery  under  the 
Magnuson  Act;  and 

(2)  The  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Timas,  as  they 
relate  to  conservation  and  management 
of  swordfish,  under  the  Atlantic  Tunas 
Convention  Act. 

(b)  This  part  governs  the  conservation 
and  management  of  the  North  Atlantic 
swordHsb  stock. 

(c)  Regulations  governing  Hshing  by 
vessels  other  than  vessels  of  the  United 
States  shoreward  of  the  outer  boundary 
of  the  EEZ  are  published  at  50  CFR  part 
611  subpart  A,  and  §S  611.60  and  611.61. 

5.  In  §  630.2,  the  defmitions  for 
"Commercial  fisherman",  "Councils", 
"High  flyer",  and  "Western  North 
Atlantic  swordfish  stock"  are  removed; 
the  definitions  for  "Carcass  or  dressed" 
and  "Science  and  Research  Director" 
are  revised;  and  new  definitions  for 
"Drift  gillnet",  "Land  or  landed",  "North 
Atlantic  swordfish  stock",  "Recreational 
fishery",  and  'Trip"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

$6302    Definitions. 


Carcass  or  dressed  means  a  fish  that 
has  been  gutted  and  the  head  and  fins 
have  been  removed,  but  is  otherwise  in 
whole  condition. 


Drift  gillnet,  sometimes  called  a  drift 
entanglement  net  or  drift  net.  means  a 
flat  net,  unattached  to  the  ocean  bottom, 
whether  or  not  it  is  attached  to  a  vessel, 
designed  to  be  suspended  vertically  in 
the  water  to  entangle  the  head  or  other 
body  parts  of  fish  that  attempt  to  pass 
through  the  meshes. 
*        •        •        •        • 

Land  or  landed  means  to  arrive  in  port 
or  at  a  dock,  berth,  beach,  seawall,  or 
ramp. 

North  Atlantic  swordfish  stock  means 
those  swordfish  in  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  north  of  5°  N.  latitude. 
The  North  Atlantic  swordfish  stock  is 


the  management  unit  for  these 
regulations. 

•  •        •        *        • 

Recreational  fishery  means  the 
harvest  of  swordfish  from  a  vessel  with 
only  rod  and  reel  fishing  gear  aboard. 

•  •        *        *        * 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center. 
NMFS,  75  Virginia  Beach  Drive.  Miami, 
FL  33149,  telephone  305-361-5761.  or  a 
designee. 

Trip  means  a  fishing  trip,  regardless  of 
number  of  days  duration,  that  begins 
with  departure  from  a  port,  dock,  berth, 
beach,  seawall,  or  ramp  and  that 
terminates  with  return  to  a  port,  dock, 
berth,  beach,  seawall,  or  ramp. 

6.  Sections  630.4  and  630.5  are  revised 
to  read  as  follows: 

§  630.4    Permits  and  fees. 

(a)  Applicability — (1)  Annual  vessel 
permits,  (i)  Except  as  provided  by 
paragraph  (a)(l)(ii)  of  this  section,  the 
owner  of  a  vessel  of  the  United  States — 

(A)  That  fishes  for  or  possesses 
swordfish  in  or  from  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  north  of  5°N.  latitude,  or 

(B)  That  takes  such  swordfish  as 
bycatch,  whether  or  not  retained — 
must  have  an  annual  vessel  permit. 

(ii)  The  owner  of  a  vessel  that  fishes 
for  or  possesses  swordfish  in  or  from  the 
North  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  Caribbean  Sea.  north  of 
5''N.  latitude— 

(A)  In  the  recreational  fishery,  or 

(B)  Shoreward  of  the  outer  boundary 
of  the  EEZ  around  Puerto  Rico  and  the 
Virgin  Islands  with  only  handline  gear 
aboard — is  exempt  from  the  requirement 
to  have  a  permit. 

(2)  Annual  dealer  permits.  A  dealer 
who  receives  swordfish  harvested  or 
possessed  by  a  vessel  of  the  United 
States  must  have  an  annual  dealer 
permit. 

(b)  Application  for  an  annual  vessel 
permit.  (1)  An  application  for  an  annual 
vessel  permit  under  this  section  must  be 
signed  by  the  owner  and  submitted  to 
the  Regional  Director.  The  application 
must  be  submitted  at  least  30  days  prior 
to  the  date  on  which  the  apphcant 
desires  to  have  the  permit  made 
effective.  An  application  form  is 
available  from  the  Regional  Director  and 
must  contain  the  following  information: 

(i)  Vessel  owner's  name,  mailing 
address,  and  telephone  number, 

(ii)  If  the  vessel  owner  is  a 
corporation  or  a  partnership,  the  names. 
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the  management  unit  for  these 
regulations. 

***** 

Recreational  fishery  means  the 
harvest  of  swordfish  from  a  vessel  with 
only  rod  and  reel  fishing  gear  aboard. 

***** 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center, 
NMFS,  75  Virginia  Beach  Drive,  Miami, 
FL  33149,  telephone  305-361-5761.  or  a 
designee. 
***** 

Trip  means  a  Hshing  trip,  regardless  of 
number  of  days  duration,  that  begins 
with  departure  from  a  port,  dock,  berth, 
beach,  seawall,  or  ramp  and  that 
terminates  with  return  to  a  port,  dock, 
berth,  beach,  seawall,  or  ramp. 
***** 

6.  Sections  630.4  and  630.5  are  revised 
to  read  as  follows: 

§  630.4    Penntts  and  fees. 

(a)  Applicability — (1)  Annual  vessel 
permits,  (i)  Except  as  provided  by 
paragraph  (a}(l)(ii)  of  this  section,  the 
owner  of  a  vessel  of  the  United  States — 

(A)  That  fishes  for  or  possesses 
swordfish  in  or  from  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  north  of  5°N.  latitude,  or 

(B)  That  takes  such  swordfish  as 
bycatch,  whether  or  not  retained — 
must  have  an  annual  vessel  permit. 

(ii)  The  owner  of  a  vessel  that  fishes 
for  or  possesses  swordfish  in  or  from  the 
North  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  Caribbean  Sea,  north  of 
5*N.  latitude— 

(A)  In  the  recreational  fishery,  or 

(B)  Shoreward  of  the  outer  boundary 
of  the  EEZ  around  Puerto  Rico  and  the 
Virgin  Islands  with  only  handline  gear 
aboard — is  exempt  from  the  requirement 
to  have  a  permit. 

(2)  Annual  dealer  permits.  A  dealer 
who  receives  swordfish  harvested  or 
possessed  by  a  vessel  of  the  United 
States  must  have  an  annual  dealer 
permit. 

(b)  Application  for  an  annual  vessel 
permit.  (1)  An  application  for  an  annual 
vessel  permit  under  this  section  must  be 
signed  by  the  owner  and  submitted  to 
the  Regional  Director.  The  application 
must  be  submitted  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective.  An  application  form  is 
available  from  the  Regional  Director  and 
must  contain  the  following  information: 

(i)  Vessel  owner's  name,  mailing 
address,  and  telephone  number, 

(ii)  If  the  vessel  owner  is  a 
corporation  or  a  partnership,  the  names. 
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addresses,  and  dates  of  birth  of  the  two 
principal  shareholders  or  partners; 

(iii)  Vessel's  name,  official  number, 
home  port,  net  tonnage,  length,  and  type 
and  amount  of  gear  used; 

(iv)  Any  other  information  concerning 
vessel  and  gear  characteristics 
requested  by  the  Regional  Director  and 

(v)  Any  other  information  requested 
by  the  Regional  Director  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit. 
(2]  The  application  must  be 
accompanied  by  a  copy  of  the  vessel's 
U.S.  Coast  Guard  certificate  of 
documentation  or,  if  not  documented,  a 
copy  of  its  state  registration  certificate, 
(c)  Application  for  an  annual  dealer 
permit.  (1)  An  application  for  a  dealer 
permit  must  be  submitted  and  signed  by 
the  dealer  or  an  officer  of  a  corporation 
acting  as  a  dealer.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  each  state  wholesaler's 
license  held  by  the  dealer; 

(ii)  Business  name,  mailing  address 
including  zip  code  of  the  principal  office 
of  the  business,  and  employer 
identification  number,  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service; 

(iii)  The  address  of  each  physical 
facility  at  a  fixed  location  where  the 
business  receives  fish; 

(iv)  Name,  official  capacity  in  the 
business,  mailing  address  including  zip 
code,  telephone  number,  social  security 
number,  and  date  of  birth  of  the 
applicant;  and 

(v)  If  the  applicant  is  a  corporation  or 
partnership,  the  names,  addresses,  and 
dates  of  birth  of  the  two  principal 
shareholders  or  partners. 

(d)  Fees.  A  fee  is  charged  for  each 
annual  vessel  permit  issued  under 
paragraph  (b)  of  this  section  and  for 
each  annual  dealer  permit  issued  under 
paragraph  (c)  of  this  section.  The 
amount  of  the  fees  is  calculated,  at  least 
annually,  in  accordance  with  the 
procedures  of  the  NCAA  Finance 
Handbook  for  determining  the 
administrative  costs  of  each  special 
product  or  service,  and  may  not  exceed 
such  costs.  Applicable  fees  are  specified 
with  the  application  form  and  must  be 
remitted  with  each  application. 

(e)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete. 
An  application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 


the  applicant  has  submitted  all 
applicable  reports  specified  at  S  630.5. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  90  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(f)  Duration.  A  permit  remains  valid 
for  the  remainder  of  the  period  for  which 
it  is  issued  unless  revoked,  suspended, 
or  modified  pursuant  to  subpart  D  of  15 
CFR  part  904. 

(g)  Transfer  [1]  A  vessel  permit 
issued  under  paragraph  (b)  of  this 
section  is  not  transferable  or  assignable. 
A  person  purchasing  a  permitted  vessel 
who  desires  to  conduct  activities  for 
which  a  permit  is  required  must  apply 
for  a  permit  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale. 

(2)  A  dealer  permit  issued  under 
paragraph  (c)  of  this  section  may  be 
transferred  upon  sale  of  the  dealer's 
business.  However,  such  transferred 
permit  remains  valid  for  a  period  not 
exceeding  30  days  after  sale  of  the 
dealer's  business.  A  person  purchasing  a 
permitted  dealership  who  desires  to 
conduct  activities  for  which  a  permit  is 
required  after  that  30  day  period  must 
apply  promptly  for  a  permit  in 
accordance  with  the  provisions  of 
paragraph  (c)  of  this  section. 

(h)  Display.  A  vessel  permit  issued 
under  paragraph  (b)  of  this  section  must 
be  carried  on  board  the  fishing  vessel 
and  such  vessel  must  be  identified  as 
provided  for  in  S  630.6.  A  dealer  permit 
issued  under  paragraph  (c)  of  this 
section  must  be  available  on  the  dealer's 
premises.  The  operator  of  a  fishing 
vessel  or  a  dealer  must  present  the 
permit  for  inspection  upon  request  of  an 
authorized  officer. 

(i)  Sanctions  and  denials.  A  permit 
issued  pursuant  to  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

(j)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

(k)  Replacement.  A  replacement 
permit  may  be  issued.  An  application  for 
a  replacement  permit  will  not  be 
considered  a  new  application.  A  fee,  the 
amount  of  which  is  stated  with  the 
application  form,  must  accompany  each 
request  for  a  replacement  permit. 

(1)  Change  in  application  information. 
The  owner  of  a  vessel  with  a  permit  or  a 


dealer  with  a  permit  must  notify  the 
Regional  Director  within  30  days  after 
any  change  in  the  application 
information  required  by  paragraph  (b)  or 
(c)  of  this  section.  The  permit  is  void  if 
any  change  in  the  information  is  not 
reported  within  30  days. 

§  630.5    RecordkMpIng  and  rtporttng. 

(a)  Fishing  vessel  reports.  (1)  The 
owner  and  operator  of  a  vessel  for 
which  a  vessel  permit  has  been  issued 
under  I  630.4  must  ensure  that  a  daily 
logbook  form  is  maintained  of  the 
vessel's  swordfishing  effort,  catch,  and 
disposition  on  forms  available  from  the 
Science  and  Research  Director.  Such 
forms  must  be  submitted  to  the  Science 
and  Research  Director  postmarked  not 
later  than  the  5th  day  after  sale  of  the 
swordfish  off-loaded  from  a  trip.  If  no 
fishing  occurred  during  a  month,  a  report 
so  stating  must  be  submitted  in 
accordance  with  instructions  provided 
with  the  forms. 

(2)  The  owner  or  operator  of  a  vessel 
for  which  a  vessel  permit  has  been 
issued  under  §  630.4  must  insure  that 
copies  of  tally  sheets  are  submitted  for 
all  swordfish  off-loaded  and  for  other 
species  off-loaded  with  the  swordfish, 
including,  but  not  limited  to,  shark, 
yellowfin  tuna,  bigeye  tuna,  and 
albacore.  Each  tally  sheet  must  show 
the  dealer  to  whom  swordfish  and  other 
species  were  transferred,  the  date 
transferred,  and  the  carcass  weight  of 
each  swordfish  transferred  and  of  each 
of  the  other  species  for  which  individual 
carcass  weights  are  normally  recorded, 
including,  but  not  limited  to.  shark, 
yellowfin  tuna,  bigeye  tuna,  and 
albacore.  For  species  not  individually 
weighed,  tally  sheets  must  record  total 
weights  by  market  category.  Copies  of 
tally  sheets  must  be  submitted  with  the 
logbook  forms  required  under  paragraph 
(a)(1)  of  this  section. 

(b)  Dealer  reports.  (1)  A  dealer  who 
has  been  issued  a  dealer  permit  under 
S  630.4  must  submit  a  report  to  the 
Science  and  Research  Director  twice 
each  month.  A  report  form  is  available 
from  the  Science  and  Research  Director, 
The  following  information  must  be 
included  in  each  report: 

(i)  Name,  address,  and  permit  number 
of  the  dealer 

(ii)  Names  and  official  numbers  of 
fishing  vessels  from  which  swordfish 
were  received; 
(iii)  Dates  of  receipt  of  swordfish:  and 
(iv)  Listed  by  each  port  and  county 
where  swordfish  were  off-loaded  from 
fishing  vessels: 

(A)  Total  weight  (pounds)  by  market 
category  for  swordfish,  and  for  other 
species  received  with  the  swordfish. 
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including,  but  not  limited  to,  shark, 
yellowfin  tuna,  bigeye  tuna,  and 
albacore;  and 

(B)  Price  per  pound  or  total  value  paid 
by  market  category  far  swordHsh  and 
other  specieg.  to  the  extent  that  such 
price  information  is  known  at  the  time  of 
reporting. 

(2)  A  report  of  swordfisb  and  other 
applicable  species  received  by  a  dealer 
on  the  1st  through  the  15th  days  of  each 
month  must  be  submitted  to  the  Science 
and  Research  Director  postmarked  not 
later  than  tlie  20th  day  of  ihat  monLh.  A 
report  of  swordfish  received  by  a  dealer 
on  the  16th  through  the  last  day  of  each 
month  must  be  submitted  to  the  Science 
and  Research  Director  postmarked  not 
later  than  the  5th  day  of  the  following 
month.  If  no  swordfish  were  rcLcived 
during  a  reporting  period,  a  report  so 
stating  must  be  submitted  postmarked 
as  specified  for  that  respective  reporting 
period. 

(3)  The  reporting  requirement  of 
paragraph  (b)(1)  of  this  afction  may  be 
satisfied  by  providing  a  copy  of  each 
appropriate  weigh-out  sheet  and/or 
sales  record,  provided  such  weigh-out 
sheet  and/or  sales  reooid,  by  itself  or 
combined  with  the  form  available  from 
the  Science  and  Research  Director, 
includes  all  of  the  required  information. 

(4)  For  the  purposes  of  paragraph  (b) 
of  this  section,  for  a  swordfish  off- 
loaded from  a  Hshirg  vessel  in  an 
Atlantic  coastal  state  from  Maine 
through  Virginia,  Science  and  Research 
Director  means  the  Science  and 
Research  Director,  Northeast  Fisheries 
Science  Center,  NMFS,  Woods  Hole. 
MA  02543,  telephone  617-54&-5123,  or  a 
designee.  For  a  swordfish  off-loaded 
from  a  fishing  vessel  in  an  Atlantic 
coastal  state  from  Maine  through 
Virginia,  in  lieu  of  providing  a  required 
repwrt  to  the  Science  and  Director  by 
mail,  as  specified  in  paragraph  (b)(2)  of 
this  section,  a  dealer  may  provide  a 
report  to  a  state  or  Federal  fishery  port 
agent  designated  by  the  Science  and 
Research  Director.  Reports  so  provided 
must  be  delivered  to  such  port  agent  not 
later  than  the  prescribed  post  mark  date 
for  submitting  each  such  report. 

7.  Section  630.7  is  revised  to  read  as 
follows: 

S  630.7    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  i  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Fish  for.  possess,  retain,  or  land 
swordfish  without  a  vahd  permit  aboard 
a  vessel  when  such  permit  is  required 
under  i  630.4(a)(1). 

(b)  Purchase,  sell,  barter,  or  trade  or 
attempt  to  purchase,  sell,  barter,  or 


trade  a  swordfish  taken  by  a  vessel  that 
does  not  have  a  valid  permit  when  such 
permit  is  required  under  S  630.4(a)(1) 
and  as  specified  in  $  630.21(b). 

(c)  Sell,  barter,  or  trade  or  attempt  to 
sell,  barter,  or  trade  a  swordfish  to  a 
dealer  who  does  not  have  an  annual 
dealer  permit  required  under 

S  630.4(a)(2). 

(d)  As  a  dealer,  purchase,  barter,  or 
trade  or  attempt  to  purchase,  barter,  or 
trade  a  swordfish  without  an  annual 
dealer  permit,  as  specified  in 

S  i  630.4(a)(2)  and  630.21(c). 

(e)  Falsify  information  required  on  an 
application  for  a  permit  submitted  under 
§  630.4  (b)  or  (c). 

(f)  Fail  to  display  a  permit,  as  required 
by  §  630.4(h). 

(g)  Falsify  or  fail  to  maintain  or  submit 
information  required  to  be  maintained 
or  submitted,  as  specified  in  S  630.5  (a) 
or  (b). 

(h)  Falsify  or  fail  to  affix  and  maintain 
vessel  markings,  as  specified  in  S  630.6. 

(i)  Fail  to  embark  an  observer  on  a 
trip  when  selected,  as  specified  in 
S  630.10(a). 

(j)  Falsify  or  fail  to  provide  requested 
information  regarding  a  vessel's  trip,  as 
specified  in  S  630.10(b). 

(k)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  an 
NMFS-approved  observer  aboard  a 
vessel. 

(I)  Prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
conducting  his  or  her  duties  aboard  a 
vessel. 

(m)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
S  630.10(c). 

(n)  Transfer  a  swordfish  at  sea  from 
or  to  a  fishing  vessel,  as  specified  in 
S  630u!l(a). 

(o)  Sell,  purchase,  trade,  or  barter  or 
attempt  to  sell,  purchase,  trade,  or 
barter  a  swordfish  harvested  in  the 
recreational  fishery,  as  specified  in 
9  630.21(d). 

(p)  Fish  for  swordfish  with  a  drift 
gillnet  that  is  2.5  kilometers  or  more  in 
length  or  possess  a  swordfish  aboard  a 
vessel  possessing  such  drift  gillnet,  as 
specified  in  S  630.22. 

(q)  Land  a  swordfish  that  is  smaller 
than  the  minimum  size  specified  in 
§  630.23(a),  except  for  Lhe  trip  allowance 
for  undersized  swordfish,  as  specified  in 
§  e30.23(b). 

(r)  Possess  or  land  a  swordfish  in 
other  than  whole  or  dressed  form,  as 
specified  in  §  830.23(c). 

(s)  During  a  closure  of  the  drift  gillnet. 
longline,  or  harpoon  fisheries  under 
§  630.25(a)(1)  or  (b).  aboard  a  vessel 
using  or  having  aboard  the  specified 


gear,  fish  for  swordfish,  or  possess  or 
land  swordfish  In  excess  of  the  bycatch 
limits,  as  specified  in  S  630.25(b). 

(t)  Aboard  a  vessel  using  or  having 
aboard  gear  other  than  drift  gillnet. 
longline,  or  harpoon,  fish  for  swordfish, 
or  possess  or  land  swordfish  in  excess 
of  the  bycatch  limit,  as  specified  in 
I  630.25(c). 

(u)  During  a  closure  of  the  bycatch 
fishery  under  S  630.25(a)(2),  fish  for. 
possess,  or  land  swordfish,  as  specified 
in  S  630.25(d). 

(v)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means,  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part. 

(w)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  a  swordfish. 

(x)  Violate  any  provision  of  this  part, 
the  Magnuson  Act,  the  Atlantic  Tunas 
Convention  Act,  or  any  regulations  or 
permits  issued  under  the  Magnuson  Act 
or  the  Atlantic  Tunas  Convention  Act. 

8.  A  new  §  630.10  is  added  to  read  as 
follows: 

§  63ai0    At-s«a  obMfvar  covarage. 

(a)  If  a  vessel's  trip  is  selected  by  the 
Science  and  Research  Director  for 
observer  coverage,  the  owner  or 
operator  of  such  vessel  must 
accommodate  an  NMFS-approved 
observer. 

(b)  When  notified  in  writing  by  the 
Science  and  Research  Director  that  his 
vessel  has  been  selected  to  carry  an 
NMFS-approved  observer,  an  owner  or 
operator  of  a  vessel  for  which  a  vessel 
permit  has  been  issued  under  §  630.4 
must  advise  the  Science  and  Research 
Director  in  writing  not  less  than  5  days 
In  advance  of  each  trip  of  the  following: 

(1)  Departure  information  (port,  dock, 
date,  and  time);  and 

(2)  Expected  landing  information 
(port,  dock,  and  date). 

(c)  An  owner  or  operator  of  a  vessel 
on  which  an  NMFS-approved  observer 
is  embarked  must — 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determuie  the  vessel's  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 


ember  13,  1991  /  Rules  and  Regulations 


y  a  vessel  that 
nit  when  such 

630.4(a)(1) 
:i(b). 

or  attempt  to 
>rdri8h  to  a 

an  annual 
der 


le,  barter,  or 

tse,  barter,  or 

:  an  annual 

lin 

c). 

■equired  on  an 

[ibmitted  under 

nit.  as  required 

ntaln  or  submit 
e  maintained 
i  in  i  630.5  (a) 

X  and  maintain 
Pied  in  S  630.6. 
iserver  on  a 
icifled  in 

Lride  requested 
essel's  trip,  as 

ise,  impede, 
•rfere  with  an 
r  aboard  a 

ommand, 
uon,  or  refusal 
an  observer 
ies  aboard  a 

ibserver  with 
modations, 
s  specified  in 

;h  at  sea  from 
specified  in 

e,  or  barter  or 
,  trade,  or 
sted  in  the 
pecified  in 

tvith  a  drift 
ers  or  more  in 
dfidh  aboard  a 
rift  gil'net,  as 

tiat  is  smaller 
pecified  in 
e  trip  allowance 
I,  as  specified  in 

wordfish  in 
sed  form,  as 

the  drift  gillnet, 
eries  under 
ard  a  vessel 
he  specified 


gear,  fish  for  swordfish,  or  possess  or 
land  swordfish  in  excess  of  the  bycatch 
limits,  as  specified  in  S  630.25(b). 

(t)  Aboard  a  vessel  using  or  having 
aboard  gear  other  than  drift  gillnet, 
longline,  or  harpoon,  fish  for  swordfish, 
or  possess  or  land  swordfish  in  excess 
of  the  bycatch  limit,  as  specified  in 
S  630.25(c). 

(u)  During  a  closure  of  the  bycatch 
fishery  under  5  630.25(a)(2).  fish  for. 
possess,  or  land  swordfish,  as  specified 
in  i  630.25(d). 

(v)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means,  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part. 

(w)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  a  swordfish. 

(x)  Violate  any  provision  of  this  part, 
the  Magnuson  Act.  the  Atlantic  Tunas 
Convention  Act.  or  any  regulations  or 
permits  issued  under  the  Magnuson  Act 
or  the  Atlantic  Tunas  Convention  Act. 

8.  A  new  §  630.10  is  added  to  read  as 
follows: 


§63ai0    At-««a  obMrvar  coverage. 

(a)  If  a  vessel's  trip  is  selected  by  the 
Science  and  Research  Director  for 
observer  coverage,  the  owner  or 
operator  of  such  vessel  must 
accommodate  an  NMFS-approved 
observer. 

(b)  When  notified  in  writing  by  the 
Science  and  Research  Director  that  his 
vessel  has  been  selected  to  carry  an 
NMFS-approved  observer,  an  owner  or 
operator  of  a  vessel  for  which  a  vessel 
permit  has  been  issued  under  §  630.4 
must  advise  the  Science  and  Research 
Director  in  writing  not  less  than  5  days 
in  advance  of  each  trip  of  the  following: 

(1)  Departure  information  (port,  dock, 
date,  and  time);  and 

(2)  Expected  landing  information 
(port,  dock,  and  date). 

(c)  An  owner  or  operator  of  a  vessel 
on  which  an  NMl^approved  observer 
is  embarked  must — 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determiiie  the  vessel's  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 


bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish:  and 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

9.  Subpart  B  is  revised  and  a  new 
subpart  C  is  added  to  read  as  follows: 

Sut>part  B— Management  Measures 

Sec. 

630.20  Fishing  year. 

630.21  Restrictions  on  transfer.  ofT-loading, 
and  sale. 

630.22  Gear  restrictions. 

630.23  Harvest  limitations. 

630.24  Quotas. 

630.25  Oosures  and  bycatch  limits. 

630.26  Specifically  authorized  activities. 

Subpart  C— Restrictiona  on  Swordfish 

Imports 

630.40    Applicability. 

Subpart  B— Management  Measures 

§  630.20    Fishing  year. 

The  fishing  year  is  January  1  through 
December  31. 

§630.21    Restrictions  on  transfer,  off-  ' 
loading,  and  sale. 

(a)  A  swordfish  harvested  from  the 
North  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude  may  not  be  transferred  at 
sea,  regardless  of  where  the  transfer 
takes  place;  and  in  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  north  of  5°N.  latitude  a 
swordfish  may  not  be  transferred  at  sea 
regardless  of  where  the  swordfish  was 
harvested. 

(b)  A  swordfish  harvested  from  or 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  north  of  5°N.  latitude 
may  be  initially  sold,  traded,  or  bartered 
or  attempted  to  be  sold,  traded,  or 
bartered  only  by  an  owner  or  operator 
of  a  vessel  that  has  been  issued  a  vessel 
permit  under  §  630.4,  except  that  a 
swordfish  that  is  off-loaded  in  Puerto 
Rico  or  the  U.S.  Virgin  Islands  from  a 
non-permitted  vessel  that  fished 
exclusively  shoreward  of  the  outer 
boundary  of  the  EEZ  around  Puerto  Rico 
and  the  U.S.  Virgin  Islands  with  only 
handline  gear  aboard  may  be  sold, 
traded,  or  bartered. 

(c)  A  swordfish  harvested  from  or 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  norun  of  5°N.  latitude 
may  be  initially  purchased,  traded,  or 
bartered  or  attempted  to  be  purchased, 
traded,  or  bartered  only  by  a  dealer 


having  a  dealer  permit  issued  under 
§630.4. 

(d)  A  swordfish  harvested  from  or 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  north  of  S'N.  latitude  in 
the  recreational  fishery  may  not  be  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered. 

§630.22    Gear  restrictions. 

A  drift  gillnet  with  a  total  length  of  2.5 
kilometers  or  more  may  not  be  used  to 
fish  for  swordfish.  A  vessel  using  or 
having  aboard  a  drift  gillnet  with  a  total 
length  of  2.5  kilometers  or  more  may  not 
possess  a  swordfish. 

§630.23    Harvest  limitations. 

(a)  Minimum  size.  Except  as  specified 
in  paragraph  (b)  of  this  section,  ^e 
minimum  allowable  size  for  a  swordfish 
landed  from  a  fishing  vessel  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state  is  31  inches  (78.7  cm) 
carcass  length,  measured  along  the  body 
contour  (i.e.,  a  curved  measurement) 
from  the  cleithrum  to  the  anterior 
portion  of  the  caudal  keel  (CK 
measurement)  or,  if  swordfish  are 
weighed  when  off-loaded,  41  pounds 
(18.6  kg)  dressed  weight.  The  cleithrum 
is  the  semicircular  bony  structure  that 
forms  the  posterior  edge  of  the  gill 
opening.  Measurement  must  be  made  at 
the  point  on  the  cleithrum  that  provides 
the  shortest  possible  CK  measurement 
(Figure  1  to  part  630). 

(b)  Trip  allowance  for  undersized  fish. 
Swordfish  smaller  than  the  minimum 
size  limit  specified  in  paragraph  (a)  of 
this  section  may  be  landed  from  a 
fishing  vessel  in  an  Atlantic.  Gulf  of 
Mexico,  or  Caribbean  coastal  state  in  an 
amount  not  exceeding  15  percent  of  the 
total  number  of  swordfish  landed  from 
that  trip.  If  the  number  representing  15 
percent  of  the  total  number  of  swordfish 
landed  contains  a  fraction  of  0.5  or 
greater,  then  that  fraction  will  be 
roimded  to  the  nearest  larger  whole 
number,  fractions  less  that  0.5  will  be 
rounded  to  the  nearest  smaller  whole 
number  (e.g.,  if  the  15  percent  equals  4.5 
fish,  then  this  will  be  rounded  to  5  fish; 
4.4  fish  wnll  be  rounded  to  4  fish). 

(c)  Carcass  condition.  A  swordfish 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea,  north  of  5*N.  latitude 
must  be  in  whole  or  dressed  form,  and  a 
swordfish  landed  from  a  fishing  vessel 
in  an  Atlantic  Gulf  of  Mexico,  or 
Caribbean  coastal  state  must  be 
maintained  in  whole  or  dressed  form 
through  off-loading,  except  such 
swordfish  as  are  damaged  by  shark 
bites.  A  shark-bit  swordfish  for  which 


the  remainder  of  the  carcass  is  less  than 
the  minimum  size  limit  specified  in 
paragraph  (a)  of  this  section  will  be 
counted  against  the  15  percent  trip 
allowance  for  undersized  swordfish 
specified  in  paragraph  (b)  of  this 
section. 

§630.24    Quotas. 

(a)  Applicability.  A  swordfish 
harvested  from  the  North  Atlantic 
swordfish  stock  by  a  vessel  of  the 
United  States  in  other  than  the 
recreational  fishery  is  counted  against 
the  directed-fishery  gear  quota  or  the  by 
catch  quota.  A  swordfish  harvested  by 
drift  gillnet,  longline,  or  harpoon  and 
landed  before  the  effective  date  of  a 
closure  for  that  gear,  done  pursuant  to 
§  630.25(a)(1),  is  counted  against  the 
applicable  directed-fishery  gear  quota. 
After  a  gear  closure,  a  swordfish  landed 
by  a  vessel  using  or  possessing  gear  for 
which  a  bycatch  is  allowed  under 
S  630.25(c]  is  counted  against  the 
bycatch  allocation  specified  in 
paragraph  (c)  of  this  section. 
Notwithstanding  the  above,  a  swordfish 
harvested  by  a  vessel  using  or 
possessing  gear  other  than  drift  gillnet, 
longline,  harpoon,  or  rod  and  reel  is 
counted  against  the  bycatch  quota 
specified  in  paragraph  (c)  of  this  section 
at  all  times, 
(b)  Directed-fishery  quota. 

(1)  The  annual  quota  for  the  directed 
fishery  for  swordfish  is  6.0  million 
pounds  (2.72  million  kg),  dressed  weight, 
divided  into  two  semi-annual  quotas  as 
follows: 

(i)  For  the  semi-annual  period  January 
1  through  June  30— 

(A)  40.785  pounds  (18,500  kg),  dressed 
weight,  that  may  be  harvested  by  drift 
gillnet;  and 

(B)  2,959.215  pounds  (1,342.276  kg), 
dressed  weight,  that  may  be  harvested 
by  longline  and  harpoon. 

(ii)  For  the  semi-annual  period  July  1 
through  December  31— 

(A)  40.785  pounds  (18.500  kg),  dressed 
weight,  that  may  be  harvested  by  drift 
gillnet;  and 

(B)  2,959,215  pounds  (1,342,276  kg), 
dressed  weight  that  may  be  harvested 
by  longline  and  harpoon. 

(2)  A  swordfish  will  be  deemed  to 
have  been  harvested  by  a  drift  gillnet 
when  it  is  aboard,  or  off-loaded  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state  from,  a  vessel  using  or 
having  aboard  a  drift  gillnet  or  when  it 
is  aboard,  or  off-loaded  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state  from,  a  vessel  which  used  or  had 
aboard  a  drift  gillnet  during  its  current 
or  most  recent  fishing  trip. 
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(c)  Bycatch  quota.  The  annual  bycatch 
quota  for  swordfish  is  .9  million  pounds 
(.41  million  kg),  dressed  weight. 

(d)  Adjustments  to  annual  quotas. 

(1)  NMFS  will  reevaluate  the  annual 
total  allowable  catch,  the  annual 
directed-fishery  quota,  the  annual 
bycatch  quota,  bycatch  limits  in  the  non- 
directed  fishery,  and  the  harpoon  gear 
set-aside  each  year.  For  the  purpose  of 
this  evaluation,  NMFS  will  consider  the 
best  available  scientific  information 
regarding  the  following  factors: 

(i)  Swordfish  stock  abundance 
assessments; 

(ii)  Swordfish  stock  age  and  size 
composition: 

(iii)  Catch  and  effort  in  the  swordfish 
fishery;  and 

(iv)  Consistency  with  ICCAT 
recommendations. 

(2)  NMFS  may,  at  its  discretion, 
convene  a  panel  of  scientists  with 
expertise  in  swordfish  stock  assessment 
for  the  purpose  of  providing 
recommendations  for  adjustments  to 
annual  quotas. 

(3)  NMFS  will  prepare  a  report  of  its 
evaluations,  a  regulatory  impact  review, 
and  an  environmental  assessment. 

(4)  Any  adjustments  to  the  annual 
directed-fishery  quota  will  be 
apportioned  equally  between  the 
January  1  through  June  30  and  July  1 
through  December  31  semi-annual 
periods. 

(5)  NMFS  will  announce  any 
adjustments  to  the  aimual  quotas  by 
publication  of  a  proposed  rule  in  the 
Federal  Register,  providing  for  a  45-day 
comment  period.  The  report  of 
evaluations  and  any  regulatory  impact 
review  and  environmental  assessment 
will  be  made  available  to  the  public. 
The  Assistant  Administrator  will  take 
into  consideration  all  information 
received  during  this  comment  period 
and  will  publish  a  fmal  rule  in  the 
Federal  Register. 

(e)  Adjustments  to  semi-annual 
directed-fishery  quotas.  NMFS  may 
adjust  the  July  1  through  December  31 
semi-annual  directed-fishery  quota  and 
gear  quotas  to  reflect  actual  catches 
during  the  January  1  through  June  30 
semi-annual  period,  provided  that  the 
annual  directed-fishery  and  gear  quotas 
are  not  exceeded. 

(f)  Inseason  adjustments  to  the 
bycatch  quota.  If  NMFS  determines  that 
the  annual  bycatch  quota  will  not  be 
taken  before  the  end  of  the  fishing  year, 
the  excess  quota  may  be  allocated  to  the 
directed-fishery  quotas  pursuant  to  the 
requirements  and  procedures  in 
paragraphs  (g)  and  (h)  of  this  section. 

(g)  Adjustments  to  gear  quotas.  If 
NMFS  determines  that  the  annual 
directed-fishery  or  bycatch  quotas  must 


be  adjusted  pursuant  to  paragraphs  (d) 
and  (f)  of  this  section,  the  annual  or 
semi-annual  gear  quotas  will  be 
adjusted  so  that  the  new  gear  quotas 
represent  the  same  proportion 
(percentage]  of  the  adjusted  quota  as 
they  did  of  the  quota  before  adjustment. 

(h)  Notice  of  adjustments.  (1)  NMFS 
will  announce  a  proposed  adjustment  in 
management  measures  pursuant  to 
paragraph  (e),  (f),  or  (g)  of  this  section 
by  publication  of  a  proposed  rule  in  the 
Federal  Register.  The  proposed  rule  will 
provide  for  public  comment  unless 
NMFS  finds  for  good  cause  that  such 
public  conunent  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  NMFS  will  take  into 
consideration  all  information  received 
during  the  comment  period  and  will 
publish  the  approved  adjustment  in 
management  measures  as  a  final  rule  in 
the  Fmieral  Register. 

(2)  If  N'MFS  finds  for  good  cause  that 
public  comment  on  an  adjustment  in 
management  measures  pursuant  to 
paragraph  (e),  (f).  or  (g)  of  this  section  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  such  adjustment 
will  be  published  as  an  interim  final  rule 
with  a  15-day  public  comment  period 
commencing  on  the  date  of  publication. 

§630.25    CiosurM and bycatchllmits. 

(a)  Notice  of  closure.  (1)  When  a 
directed-fishery  annual,  semi-annual,  or 
gear  quota  specified  in  S  630.24(b)(1)  is 
reached,  or  is  projected  to  be  reached, 
NMFS  will  publish  a  notice  in  the 
Federal  Register  to  close  the  entire 
directed  fishery  for  fish  from  the  North 
Atlantic  swordfish  stock,  the  drift  gillnet 
fishery,  or  the  harpoon  and  longline 
fisheries,  as  appropriate.  The  effective 
date  of  such  notice  will  be  at  least  8 
days  after  the  date  such  notice  is  filed 
with  the  Office  of  the  Federal  Register. 
The  closure  will  remain  in  effect  until  an 
additional  directed-fishery  or  gear  quota 
becomes  available. 

(2)  When  the  bycatch  quota  specified 
in  §  630.24(c)  is  reached,  or  is  projected 
to  be  reached,  NMFS  will  publish  a 
notice  in  the  Federal  Register  to  prohibit 
further  possession  or  retention  of 
Atlantic  swordfish  by  vessels  of  the 
United  States.  The  effective  date  of  such 
notice  will  be  at  least  8  days  after  the 
date  such  notice  is  filed  with  the  Office 
of  the  Federal  Register.  The  closure  will 
remain  in  effect  until  a  new  annual 
bycatch  quota  becomes  available. 

(b)  Special  set-aside  for  harpoon  gear. 
The  procedures  of  paragraph  (a)(1)  of 
this  section  notwithstanding,  during  the 
January  1  through  June  30  semi-annual 
period,  swordfish  not  exceeding  21,500 
pounds  (9,766  kg),  dressed  weight,  may 
be  set  aside  for  the  harpoon  segment  of 


the  fishery.  If  NMFS  determines  that  the 
harpoon  and  longline  quota  in  this  semi- 
annual period  will  be  harvested  before 
the  harpoon  segment  of  the  fishery  has 
had  an  opportunity  to  harvest  the  set- 
aside  amount,  the  longline  segment  of 
the  fishery  will  be  closed  and  the 
harpoon  segment  will  remain  open  until 
the  set-aside  amount  is  reached.  The 
basis  for  such  determination  by  NMFS 
will  be  published  in  the  Federal  Register 
in  the  closure  notice. 

(c)  Bycatch  limits  during  a  directed- 
fishery  closure.  (1)  During  a  closure  of 
the  drift  gillnet  fishery,  aboard  a  vessel 
using  or  having  aboard  a  drift  gillnet — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(2)  During  a  closure  of  the  longline 
fishery,  aboard  a  vessel  using  or  having 
aboard  a  longline  and  not  having  aboard 
harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(3)  During  a  closure  of  the  harpoon 
fishery,  aboard  a  vessel  using  or  having 
aboard  harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  swordfish  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea, 
north  of  5°N.  latitude,  or  landed  in  an 
Atlantic  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

(d)  Bycatch  limits  in  the  non-directed 
fishery.  Aboard  a  vessel  using  or  having 
aboard  gear  other  than  drift  gillnet. 
harpoon,  or  longline,  other  than  a  vessel 
in  the  recreational  fishery — 

(1)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(2)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea.  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic. 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 
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the  fishery.  If  NMFS  determines  that  the 
harpoon  and  longline  quota  in  this  semi- 
annual period  will  be  harvested  before 
the  harpoon  segment  of  the  fishery  has 
had  an  opportunity  to  harvest  the  set- 
aside  amount,  the  longline  segment  of 
the  fishery  will  be  closed  and  the 
harpoon  segment  will  remain  open  until 
the  set-aside  amount  is  reached.  The 
basis  for  such  determination  by  NMFS 
will  be  published  in  the  Federal  Register 
in  the  closure  notice. 

(c)  Bycatch  limits  during  a  directed- 
fishery  closure.  (1)  During  a  closure  of 
the  drift  gillnet  fishery,  aboard  a  vessel 
using  or  having  aboard  a  drift  gillnet — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic. 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(2)  During  a  closure  of  the  longline 
fishery,  aboard  a  vessel  using  or  having 
aboard  a  longline  and  not  having  aboard 
harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock:  and 

(ii)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(3)  During  a  closure  of  the  harpoon 
fishery,  aboard  a  vessel  using  or  having 
aboard  harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  swordfish  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea, 
north  of  5°N.  latitude,  or  landed  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

(d)  Bycatch  limits  in  the  non-directed 
fishery.  Aboard  a  vessel  using  or  having 
aboard  gear  other  than  drift  gillnet. 
harpoon,  or  longline,  other  than  a  vessel 
in  the  recreational  fishery — 

(1)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(2)  No  more  than  two  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of 
5°N.  latitude,  or  landed  in  an  Atlantic. 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 
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I  (e)  Limits  during  a  bycatch  closure. 

Suring  a  closure  of  the  bycatch  fishery 
ider  paragraph  (a)(2)  of  this  section, 
the  provisions  of  paragraphs  (c)  and  (d) 
of  this  section  notwithstanding,  aboard 
•  fishing  vessel,  other  than  a  vessel  in 

re  recreational  fishery — 
(1)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(2)  No  swordfish  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea. 
north  of  5°N.  latitude,  or  landed  in  an 


Atlantic.  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

§630.26    Specifically  authorized  activitiM. 

NMFS  may  authorize  for  the 
acquisition  of  information  and  data, 
activities  that  are  otherwise  prohibited 
by  these  regulations. 

Subpart  C — Restrictions  on  Swordfish 
Imports 

§630.40    AppHcabNity. 

The  policies  and  procedures 
contained  in  50  CFR  285.80  through 


285.86.  which  implement  the  provisions 
of  section  6(c)  of  the  Atlantic  Tunas 
Convention  Act.  16  U.S.C.  971  et  seq., 
with  respect  to  import  controls  and 
which  specify  procedures  for  the 
establishment  of  restrictions  on  imports 
of  tuna,  apply  to  swordfish  from  the 
North  Atlantic  swordfish  stock. 
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Figure  1.     Clei'thrum  to  keel    (CK)  measurement  of  swordfish 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

(Doctcet  No.  FV-91-430PR) 

Navel  and  Valencia  Oranges  Grown  In 
Arizona  and  Designated  Parts  of 
California 

Change  In  the  Undershipment 
Carryover  Provisions 

AGENCv:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 


summary:  This  proposed  rule  invites 
comments  on  changing  the 
undershipment  carryover  provisions  of 
the  California-Arizona  navel  and 
Valencia  orange  marketing  orders.  This 
proposal  would  reduce  from  two  weeks 
to  one  week  the  length  of  time  that 
handlers  may  carryover  undershipments 
of  allotment  when  volume  regulation  is 
in  effect.  This  action  was  recommended 
by  the  Navel  and  Valencia  Orange 
Administrative  Committee  (Committees) 
at  a  joint  meeting  on  August  27, 1991. 
The  Committees  locally  administer  the 
markering  orders  covering  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California. 

DATES:  Comments  must  be  received  by 
January  13, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  room  2525-S,  F&V, 
AMS,  USDA,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Such 
» comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Peilo.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 


F&V,  AMS,  USDA,  room  2526-S.  P.O. 
Box  96456,  Washington.  DC  20090-«456: 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  Marketing 
Order  Nos.  907  and  908  (7  CFR  parts  907 
and  908),  as  amended^  regulating  the 
handling  of  navel  and\alencia  oranges, 
respectively,  grown  in  AKzona  and 
designated  parts  of  California, 
hereinafter  referred  to  as  the  "orders." 
The  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  orders  and  approximately 
4,000  producers  of  navel  oranges  and 
3,500  producers  of  Valencia  oranges  in 
the  regulated  areas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

Tliis  proposed  rule  invites  comments 
on  changing  the  undershipment 
carryover  provisions  of  the  California- 
Arizona  navel  and  Valencia  orange 


marketing  orders.  This  action  would 
reduce  from  two  weeks  to  one  week  the 
length  of  time  that  handlers  may 
carrover  undershipments  of  allotment 
when  volume  regulation  is  in  effect.  This 
action  was  recommended  by  the  Navel 
and  Valencia  Orange  Administrative 
Committees  at  a  joint  meeting  on  August 
27, 1991,  by  an  eight  to  one  vote  of  the 
Navel  Orange  Administrative 
Committee  and  a  unanimous  vote  of  the 
Valencia  Orange  Administrative 
Committee. 

Sections  907.52  and  908.52  of  the 
California-Arizona  navel  and  Valencia 
orange  marketing  orders,  respectively, 
p-ovide  for  weekly  volume  regulations 
for  fresh  oranges  going  to  the  fresh 
domestic  market  (the  United  States  and 
Canada).  Volume  regulations  may  be 
implemented  during  a  season  as  needed 
to  help  maintain  orderly  marketing 
conditions,  avoid  unreasonable 
fluctuations  in  supplies  and  prices,  and 
ultimately  improve  returns  to  producers. 

When  the  Committees  believe  that 
volume  regulation  may  be  needed  during 
a  season,  they  make  such 
recommendations  to  the  Department  for 
review.  The  Department  evaluates  such 
recommendations  in  conjunction  with 
information  concerning  crop,  weather, 
and  transportation  conditions,  as  well 
as  information  contained  in  Market 
News  reports,  handler  bulletins,  and 
other  pertinent  publications.  The 
Department  carefully  considers  all  such 
information  and,  only  if  warranted, 
approves  the  Committees' 
recommendations  for  volume  regulation. 
When  volume  regulation  is  in  effect  for 
a  given  week,  the  Committees  calculate 
the  quantity  of  oranges  (allotment) 
which  may  be  handled  by  each  handler. 

Sections  907.56  and  908.56  of  the  navel 
and  Valencia  orange  orders, 
respectively,  provide  that  if  any  person 
handles  a  quantity  of  oranges  less  than 
their  allotment  for  a  week  when  volume 
regulation  is  in  effect,  such  person  may 
handle,  in  addition  to  such  person's 
allotment  for  the  next  two  succeeding 
weeks  only,  a  quantity  of  oranges 
equivalent  to  such  undershipment. 
Those  sections  also  provide  authority 
for  the  Committees  to  increase  or 
decrease  the  number  of  weeks  that 
imdershipments  of  allotment  may  be 
carried  forward. 

The  Committees  recommended 
decreasing  the  length  of  time  that 
handlers  may  carry  forward 
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undcrshipments  of  aiiotment  bam  two 
weeks  to  one  week.  The  two-week 
carryover  provisions  were  added  to  the 
orders  in  1985  to  provide  handlers 
additional  flexibility.  However,  the 
Committees  have  found  that  carrying 
forward  undershipments  for  a  period  of 
two  weeks  makes  it  difTicuU  to 
accurately  determine  shipment  levels 
based  on  a  given  allotment  level.  For 
any  given  week  when  volume  regulation 
is  in  effect,  the  Committees  cannot  be 
sure  if  the  undershipments  from  the 
prior  week  will  be  utilized  during  the 
current  week  or  the  following  week. 
This  may  result  in  conservative 
recommendations  for  volume 
regulations  by  the  Committees,  which 
could  result  in  shorting  the  market  of 
needed  supplies. 

The  uncertainty  with  respect  to  when 
undershipments  will  be  utilized  may 
also  affect  the  loan  provisions  of  the 
orders.  Under  the  orders,  handlers  may 
borrow  allotment  from  other  handlers 
who  choose  to  ship  less  than  their 
allotment  or  who  caiuiot  fully  utilize 
their  allotment.  Handlers  may  be  less 
likely  to  offer  allotment  for  loan  in 
anticipation  that  they  can  utilize  such 
allotment  during  the  foUowring  two 
weeks.  This  uncertainty  often  results  in 
handlers  offering  allotment  for  loan  too 
late  during  a  week,  thereby  causing  an 
uiuiecessary  loss  in  shipping 
opportunity.  Finally,  the  two-week 
carryover  provision  also  creates 
uncertainty  among  buyers,  as  they  may 
not  have  an  accurate  picture  of 
available  suppUes. 

The  Committees  believe  that  this 
action  would  help  them  make  better 
estimates  of  shipment  levels  and 
available  supplies  during  periods  of 
volume  regulation.  Thus,  the 
Committees  would  be  able  to  make 
recommendations  for  volume  regulation 
based  on  improved  information,  thereby 
more  effectively  carrying  out  the  intent 
of  the  orders  and  meeting  the  objectives 
of  the  AcL  This  action  would  also 
improve  the  loan  functions  of  the  orders 
by  giving  handlers  a  better  estimate  of 
shipping  levels  during  a  week  of 
regulation.  Handlers  would  then  be  able 
to  make  more  timely  decisions 
concerning  allotment  loans  and  avoid 
losses  of  shipping  opportunity. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 


this  proposal.  A  30-day  comment  period 
is  provided. 

List  of  Subjects 

7  CFR  Part  907 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  906 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  907  and  906  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stal.  31.  as 
amended;  7  U.S.C.  601-674. 


PART  907-NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED 
PARTS  OF  CAUFORNIA 

2.  A  new  §  907.118  is  added  to  read  as 
follows: 

§907.118    tJnderstiipments. 

If  any  person  handles  during  any 
week  a  quantity  of  oranges,  covered  by 
a  regulation  issued  pursuant  to  §  907.52. 
in  an  amount  less  than  such  person's 
allotment  of  oranges  for  such  a  week, 
such  person  may  handle,  in  addition  to 
such  person's  allotment  for  the  next 
week  only,  a  quantity  of  such  oranges 
equivalent  to  such  undershipment. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PARTS  OF  CALIFORNIA 

2.  A  new  §  908.118  is  added  to  read  as 
follows: 

§90«.118    Undershipments. 

If  any  person  handles  during  any 
week  a  quantity  of  oranges,  covered  by 
a  regulation  issued  pursuant  to  §  908.52. 
in  an  amount  less  than  such  person's 
aiiotment  of  oranges  for  such  a  week, 
such  person  may  handle,  in  addition  to 
such  person's  allotment  for  the  next 
week  only,  a  quantity  of  such  oranges 
equivalent  to  such  undershipment. 

Dated:  December  6. 1991. 
Robert  C  Keeny, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  91-29745  Filed  12-12-91, 1»:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

RIN  3150-AD30 

Ptiysical  Fitness  Programs  and  Day 
Firing  Qualifications  for  Security 
Personnel  at  Category  I  Licensee  Fuel 
Cycle  Facilities 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  security  personnel  performance 
regulations  for  fuel  cycle  facilities 
possessing  formula  qua-fitities  of 
strategic  special  nuclear  material 
(Category  I  licensees). 

Certain  security  personnel  at  these 
facilities  would  be  required  to 
participate  in  a  continuing  physical 
fitness  program  and  pass  according  to 
new  criteria  an  annual  performance  test. 
In  addition,  these  individuals  would  be 
required  to  quahfy  and  annually 
requali^  according  to  new  criteria  for 
day  firing  using  their  assigned  weapons. 
This  action  is  necessary  to  ensure  that 
security  personnel  are  able  to  perform 
their  assigned  duties  under  conditions  of 
strenuous  tactical  engagements. 

DATES:  The  comment  period  expires  on 
March  13. 1992.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  assurance  of 
consideratioa  cannot  be  given  unless 
comments  are  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  EX:  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville,  MD, 
between  7-.30  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  any 
comments  received  will  be  available  for 
examination  and  copying  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level).  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Tovmassian,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3634;  or  Ms.  Carrie  Brown,  Division 
of  Safeguards  and  Transportation. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

RIN  31S0-AD30 

Ptiysical  Fitness  Programs  and  Day 
Firing  Qualifications  for  Security 
Personnel  at  Category  i  Licensee  Fuel 
Cycle  Facilities 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRG)  is  proposing  to 
amend  security  personnel  performunce 
regulations  for  fuel  cycle  facilities 
possessing  formula  quantities  of 
strategic  special  nuclear  material 
(Category  I  licensees). 

Certain  security  personnel  at  these 
facilities  would  be  required  to 
participate  in  a  continuing  physical 
fitness  program  and  pass  according  to 
new  criteria  an  annual  performance  test. 
In  addition,  these  individuals  would  be 
required  to  qualify  and  annually 
requalify  according  to  new  criteria  for 
day  firing  using  their  assigned  weapons. 
This  action  is  necessary  to  ensure  that 
security  personnel  are  able  to  perform 
their  assigned  duties  under  conditions  of 
strenuous  tactical  engagements. 

DATES:  The  comment  period  expires  on 
March  13. 1992.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  assurance  of 
consideration  cannot  be  given  unless 
comments  are  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
The  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville.  MD, 
between  7J0  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  any 
comments  received  will  be  available  for 
examination  and  copying  at  the  NRC 
Public  Document  Room  at  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Tovmassian,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone  (301) 
492-3634;  or  Ms.  Carrie  Brown,  Division 
of  Safeguards  and  Transportation. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
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Commission.  Washington.  DC  20555. 
telephone  (301)  492-0382. 
SUPPtfMENTARY  INFORMATION: 

Background 

On  November  10. 1988,  the  NRC 
published  amendments  to  10  CFR  73.46 
which  required  fuel  cycle  licensees  who 
possess  formula  quantities  of  strategic 
special  nuclear  material  (Category  I 
licensee)  to  establish  and  train  Tactical 
Response  Teams  (TRT),'  conduct 
periodic  tactical  exercises,  and  make 
available  a  force  of  guards  *  or  armed 
response  personnel  *  to  provide 
assistance  to  the  TRT,  as  necessary. 
These  amendments  also  required  that 
TRT  members,  armed  response 
personnel,  and  guards  qualify  and 
annually  requalify  for  night  firing  with 
assigned  weapons  by  meeting  new 
minimum  qualification  criteria  specified 
in  appendix  H  to  10  CFR  part  73.  At  that 
time,  no  need  for  specific  performance 
testing  criteria  was  identified. 

As  a  result  of  NRC  observations  of 
licensee  guard  performance  during  a 
1988  DOE  Central  Training  Academy 
course,  the  NRC  requested  California 
Slate  University  at  Hayward  (CSUH)  to 
examine  the  physical  fitness  levels  of 
security  force  personnel  of  licensees 
who  possess  formula  quantities  of 
strategic  special  nuclear  material.  In  the 
subsequent  study,  CSUH  noted  that  in 
an  emergency  situation,  that  may  be 
encountered  by  a  TRT  member, 
individuals  need  a  cardiovascular 
reserve  to  perform  effectively.  However, 
CSUH  found  that  of  66  subjects  tested, 
26  percent  had  a  poor  level  of 
cardiovascular  fitness  and  an  additional 
29  percent  were  below  average.  Further, 
high  body  fat  levels  were  noted  (e.g..  26 
percent  were  classified  as  obese). 
Overall,  the  CSUH  test  results  indicated 
that  a  potentially  significant  number  of 
guards  may  not  have  a  sufficient 
cardiovascular  reserve  for  a  TRT 
response  situation,  particularly  if  they 
must  exert  themselves  at  a  high 
intensity  in  order  to  reach  the  scene  of 
an  incident  or  their  designated  post 
during  a  critical  situation.  Therefore,  the 
Commission  has  concluded  that  criteria 


'  Tactical  Response  Team  means  the  primary 
response  force  for  each  shift  which  can  be  identined 
by  a  distinctive  item  of  uniform,  armed  with 
specified  weapons,  and  whose  other  duties  permit 
immediate  response. 

'  Guard  means  a  uniformed  individual  armed 
with  a  firearm  whose  primary  duly  is  the  protection 
of  special  nuclear  material  against  theft,  the 
protection  of  a  plant  against  radiological  sabotage, 
or  both. 

'  Armed  Response  Personnel  means  persons,  not 
necessarily  uniformed,  whose  primary  duty  in  the 
event  of  attempted  theft  of  special  nuclear  material 
or  radiological  sabotage  shall  be  to  respond,  armed 
and  equipped,  to  prevent  or  delay  such  actions. 


for  physical  performance  testing  of  TRT 
members,  armed  response  personnel, 
and  guards  and  the  specification  of  a 
minimum  ongoing  physical  fitness 
training  program  are  needed  to  ensure 
the  needed  level  of  fitness.  Accordingly, 
the  NRC  is  proposing  additional 
requirements  relative  to  the  physical 
fitness  qualifications  of  security 
personnel. 

Under  these  proposed  regulations  TRT 
members,  armed  response  personnel, 
and  guards  would  be  required  to 
participate  in  armual  physical  fitness 
performance  testing.  Individuals  would 
be  required  to  be  certified  as  medically 
fit  by  a  licensed  physician  prior  to 
participation  in  the  performance  tests  or 
in  the  training  program  designed  to 
ensure  that  the  individuals  achieve  and 
maintain  the  required  fitness  level.  In 
addition,  licensees  will  be  required  to 
assess  the  general  fitness  of  each 
participant  every  four  months  and  to 
make  modifications  to  the  individual's 
training  regime,  as  necessary. 

The  minimum  physical  fitness  training 
program  needed  to  achieve  the 
necessary  fitness  levels  has  been 
separated  into  two  elements.  The  first 
element  includes  the  training  of 
individuals  through  cardiovascular 
training  activities  such  as  running, 
bicycling,  rowing,  swimming,  or  cross- 
country skiing.  The  individuals  will  be 
tested  prior  to  assignment  as  a  TRT 
member  and  each  year  thereafter  using 
the  performance  criteria  of  a  one-mile 
run  in  8.5  minutes  or  less  and  a  40-yard 
dash  starting  from  a  prone  position  in 
8.0  seconds  or  less.  Likewise,  armed 
response  personnel  and  guards  will  be 
required  to  participate  in  the  physical 
fitness  training  program.  However,  the 
performance  criteria  for  these 
individuals  will  be  a  Vt  mile  run  in  4 
minutes  and  40  seconds  or  less  and  a  40- 
yard  dash  starting  from  a  prone  position 
in  8.5  seconds  or  less.  The  former 
criteria  have  been  validated  to  test  the 
fitness  levels  required  of  individuals 
whose  duties  are  to  perform  offensive 
combative  tasks,  such  as  those  required 
of  TRT  members.  The  latter  criteria 
have  been  validated  to  test  the  fitness 
levels  required  of  individuals  whose 
duties  are  to  perform  defensive 
combative  tasks,  such  as  armed 
response  personnel  and  support  guards.* 

The  second  element  of  the  physical 
fitness  training  program  involves 
musculoskeletal  training  (i.e..  exercises 
which  develop  strength,  flexibility,  and 
endurance  in  the  major  muscle  groups). 


Although  musculoskeletal  training  will 
be  an  integral  part  of  the  physical 
fitness  training  program,  performance 
criteria  have  not  been  specified  because 
to  date  there  have  been  no  validated 
studies  which  establish  the  levels  of 
strength,  flexibility,  and  endurance 
required  of  TRT  members,  armed 
response  personnel,  and  guards  under 
conditions  of  strenuous  tactical 
engagement.  However,  the  effectiveness 
of  the  musculoskeletal  training  will  be 
included  in  the  licensee's  assessment 
program  and  the  results  will  be  used  to 
make  appropriate  modifications  to  each 
individual's  training  regime. 

Two  documents  have  been  prepared 
which  may  be  used  by  licensees  in 
developing  physical  fitness  training 
programs  and  by  physicians  responsible 
for  the  required  medical  examinations  of 
personnel  participating  in  the  programs. 
The  first,  "Physical  Fitness  Training 
Reference  Manual  for  Security  Force 
Personnel  at  Fuel  Cycle  Facilities 
Possessing  Formula  Quantities  of 
Strategic  Nuclear  Material."  NUREG/ 
CR-5690,*  provides  information  on 
designing  and  conducting  a  physical 
fitness  training  program.  The  second, 
"Medical  Screening  Reference  Manual 
for  Security  Personnel  at  Category  I  Fuel 
Cycle  Facilities  Possessing  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material,"  NUREG /CR-5689.  is  intended 
for  use  by  the  examining  physicians. 
These  documents  have  been  placed  in 
the  Public  Document  Room  and  are 
available  for  public  inspection  and 
copying. 

In  addition  to  proposing  additional 
requirements  for  physical  fitness,  the 
NRC  is  also  proposing  to  amend  its  day 
firing  qualification  criteria  to  make  them 
consistent  as  to  level  of  specificity  and 
proficiency  with  the  night  firing 
requirements  published  in  19R8. 
Although  the  proposed  day  firing  criteria 
are  more  stringent  than  those  which 
currently  are  specified  in  the 
regulations,  each  individual  TRT 
member,  armed  response  person,  and 
guard  is  currently  qualifying  using  both 
the  night  firing  criteria  contained  in  10 
CFR  part  73  and  day  firing  criteria 
contained  in  the  licensee's  Weapon 
Qualification  Plan  that  are  very  similar 
to  the  criteria  being  proposed.  Based  on 
this  fact  and  the  results  of  quarteriy 


*  Telfair.  W.D..  et  al..  United  States  Department  of 
Energy  Physical  Standards  Validation  Study. 
Professional  Management  Associates.  Inc.. 
September  30, 1962. 


»  Copies  of  NUREGs  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office.  P.O.  Box  37082.  Washington,  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfie'd  VA  22161.  A  copy  is  also 
available  for  inspection  or  copying  at  the  NRC 
Public  Document  Room,  2120  L  Street.  NW.  (lx)wer 
Uvel).  Washington.  DC. 
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physical  protection  inspections  of 
Tactical  Response  Teams  for  ail 
assigned  weapons,  the  staff  beheves 
that  these  individuals  readily  should  be 
able  to  qualify  using  the  proposed  day 
firing  criteria.  Hence,  the  staff  believes 
that  these  day  firing  criteria  add  no  new 
burden.  None  the  les*.  sioGe  there  has 
been  no  direct  license  experience  with 
these  precise  criteria,  the  NRC  is 
requesting  comment  on  their 
appropriateness. 

Finding  of  No  Significant  Environmental 
Impact:  A  vaihbility 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Conrniission's  regulations  in  Subpart  A 
of  10  CFR  part  51,  that  this  role,  if 
adopted,  would  not  be  a  mafor  Federal 
action  significantly  affecting  the  qualify 
of  the  human  environment  and  therefore 
an  Environmental  Impact  Statement  is 
not  required.  The  proposed  amendments 
will  not  adversely  affect  either  the 
safety  of  the  operations  carried  out  by 
licensees  possessing  formula  quantifies 
of  strategic  special  nuclear  material  nor 
the  routine  release  of,  or  exposures  to, 
radioactivity.  The  amendments  would: 
(1)  Specify  armual  performance  testing 
criteria  and  a  minimum  physical  fitness 
training  program,  and  ensure  that 
security  force  persormel  can  adequately 
pjerform  their  duties  under  conditions  oil 
strenuous  tactical  engagement;  and  (2) 
provide  the  same  level  of  specificity  and 
proficiency  in  the  day  firing  weapons 
qualification  criteria  that  is  now  present 
in  the  night  firing  criteria. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street. 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Mr.  Harry 
Tovmassiao.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  (301)  492-38.'$4. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
ere  subiect  to  the  Paperwork  Reduction 
Act  of  1980 (44 U5.C. 3501  et  seq). The 
recordkeeping  and  reporting 
requirements  in  this  rxilemaking  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
and  recordkeeping  requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  44  hours  per  response,  inchiding 


the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  infrnmation.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MN^7714).  U5. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019.  (3150- 
0002),  Office  of  Management  and 
Budget.  Washington,  DC  20S03. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
amendment  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  2120 
L  Street.  NW.  (Lower  Level). 
Washington,  DC  Single  copies  of  the 
analysis  may  be  obtained  from  Ms. 
Carrie  Kown,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20&55.  (301)  492-0382. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
FlexibiUty  Act  of  198a  5  U.S.C.  605(b), 
the  Commission  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  proposed 
rule  would  affect  two  licensees  who 
operate  fuel  facilities  possessing  formula 
quantities  of  strategic  special  nuclear 
material  licensed  in  accordance  with  10 
CFR  parts  70  and  73.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  in 
13  CFR  part  121.  Furthermore,  if  a  small 
entity  were  to  apply  for  a  license  to 
possess  formula  quantities  of  strategic 
special  nuclear  material  pursuant  to  10 
CFR  parts  70  and  73,  the  proposed  rule 
by  itself  would  not  have  a  significant 
economic  impact  on  their  operations 
because  the  economic  impact  would  be 
dominated  by  the  existing  requirements 
for  physical  security  and  nuclear 
materia)  control  and  accounting.  Thus. 
this  rule  does  not  fall  within  the  purview 
of  the  act. 

Bockfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.100.  does  not 


apply  to  this  proposed  rule  because 
these  amendments  do  not  impose 
requirements  on  existing  10  CFR  part  50 
licensees.  Therefore,  the  NRC  has 
determined  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  73 

Criminal  penalty.  Hazardous 
materials-transportation.  Incorporation 
by  reference.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalty. 
Reporting  and  recordkeeping 
requirements.  Security  measiu-es. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
part  73  continues  to  read  as  foUows: 

Authority:  Sees.  53, 161, 68  Stat.  930. 948.  ai> 
amended,  sec.  147. 94  Stat.  780  (42  US.C 
2073,  2167,  2201);  sec.  201,  as  amended.  204, 
88  Stat.  1342,  as  amended,  1245  (42  U.&C 
5841.5844). 

Section  73.1  also  issued  under  sec*.  135, 
141,  Pub.  L  97-425.  96  Stat.  2232.  2241  (42 
MS.C  10155, 10161).  Section  73.37(f)  also 
issued  under  sec  301.  Pub.  L  96-295. 94  Stat. 
789  (42  U5.C.  5641  Dote).  Section  73.57  is 
issued  under  sec  606.  Pub.  L  99-399. 100  Stat 
876  (42  U5.C.  2189). 

For  the  purposes  of  sec  223. 68  StaL  958,  as 
amended.  (42  U.S.C.  2273);  (9  "^.21.  73.37(g), 
and  73.55  are  issued  under  sec  161b,  68  Stat. 
948,  as  amended  (42  U.S.C  2201(b));  SS  73  JO, 
73J4. 73.25,  73.26.  73.27.  73  J7.  73.4a  73.45. 
73.4a.  73.5a  73Ji5.  and  73.67  are  issued  under 
sec.  161i.  66  Stat.  949.  as  amended  (42  U.S.C. 
2201(i));  and  iS  73.20(c)|l).  73.24(b)(1), 
73.26(b)(3),  (h)(6),  and  (k){4),  73.27(a)  and  (b). 
73.37(f).  73.40(b)  and  (d).  73.4e(g)(6)  and  (hj(2), 
73.50(g)(2).  (3)(iii)(B).  and  (h).  73.55(h)(2)  and 
(4)(iii)(B),  73.57,  73.70.  73.71,  and  73.72  are 
issued  under  sec.  161a  68  Stat.  95a  as 
amended  (42  U.S.C  22tn(o)). 

2.  In  5  73.46  paragraphs  (bK4),  (b)(7). 
and  (i)  are  revised  and  new  paragraphs 
(b)(10)  and  (b](ll}  are  added  to  read  as 

follows: 

§73.46    Ftxtd  Site  pityslcal  protsctlon 
systems,  sutnystems,  components,  aiNt 
procsdures. 

(b)*  •  * 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  Tactical  Response 
Team  member,  armed  response  person, 
or  guard  unless  the  individual  has  Ijeen 
trained,  equipped,  and  qualified  to 
perform  each  assigned  security  duty  in 
accordance  with  appendix  B  of  this  part. 
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apply  to  this  proposed  rule  because 
these  amendments  do  not  impose 
requirements  on  existing  10  CFR  part  50 
licensees.  Therefore,  the  NRC  has 
determined  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  73 

Criminal  penalty.  Hazardous 
materials-transportation,  Incorporabon 
by  reference.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalty. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Sees,  sa  161, 68  Stat.  930. 948,  as 
amended,  sec.  147,  94  Stat.  780  (42  US.C. 
2073,  2187.  2201);  sec.  201,  as  amended.  204, 
88  Stat.  1342.  as  amended.  1245  (42  U.&C 
5841.5844). 

Section  73.1  also  issued  onder  sees.  135, 
141.  Pub.  L  97-425. 96  Stat.  2232.  2241  (42 
U.S.C  10155. 10161).  Section  73.37(f)  also 
issued  under  sec.  301.  Pub.  L  96-285. 94  Stat. 
789  (42  VS.C.  5641  Dote).  Section  73.57  is 
issued  under  sec.  606.  Pub.  L.  99-399. 100  Stat 
876  (42  U.Sa  2189). 

For  the  purpiises  of  sec.  223, 68  StaL  958,  as 
amended,  (42  U.S.C.  2273);  S$  "^  21,  73.37(g}. 
and  73.55  are  issued  under  sec.  16lb,  68  Stat. 
948,  as  amended  (42  U.S.C  2201(b));  §S  73 JO. 
7X24, 73.25,  73.2ft.  73.27.  73  J7.  73.4a  73.45. 
73.40. 73.5a  73.55.  and  73.67  are  issued  under 
sec.  161  i.  66  Stat.  94a  as  amended  (42  U.S.C. 
2201(i));  and  SS  73.20(cMl).  73.24(b)(1). 
73.26(b)(3).  (h)(6).  and  (k)(4).  73.27(a)  and  (b). 
73.37(f).  73.40(b)  and  (d).  73.4e(g)(6)  and  (hH2). 
73.50(g)(2).  (3){iiiMB).  and  (h).  73.55(h)(2)  and 
(4)(iii)(B),  73.57.  73.70.  73.71,  and  73.72  are 
issued  under  sec.  161a  68  Stat.  95a  as 
amended  (42  U.S.C  2201(o)). 

2.  In  5  73.46  paragraphs  [b](i),  (b)(7), 
and  (i)  are  revised  and  new  paragraphs 
(b)(10)  and  (b)(ll)  are  added  to  read  as 
follows: 

§73.46    Fixed  site  physicaf  protection 

•ystems,  subsystems,  components,  and 

procsdufss. 

•        «        *        *        • 

fb)  *  •  • 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  Tactical  Response 
Team  member,  armed  response  person, 
or  guard  unless  the  individual  has  been 
trained,  equipped,  and  qualified  to 
perform  each  assigned  security  duty  in 
accordance  with  appendix  B  of  this  part, 


"General  Criteria  for  Security 
Personnel."  In  addition.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall  be 
trained  equipped,  and  qualified  in 
accordance  with  paragraphs  (b)(6), 
(b)(7),  (b)(10).  and  (b)(11)  of  this  section. 
Upon  the  request  of  an  authorized 
representative  of  the  ConiiTiission.  the 
licensee  shall  demonstrate  the  ability'  of 
the  physical  security  personnel,  whether 
licensee  or  contractor  employees,  to 
carry  out  their  assigned  duties  and 
responsibilities.  Each  Tactical  Response 
Team  member,  aimed  response  person, 
and  guard,  whether  a  licensee  or 
contractor  employee,  shall  requalify  in 
accordance  with  appendix  B  of  this  part. 
Tactical  Response  Team  members, 
armed  respons  j  personnel,  and  guards 
shall  also  requalify  in  accordance  with 
paragraph  (b)(7)  of  this  section  at  least 
every  twelve  (12)  months.  The  licensee 
shall  document  the  results  of  the 
qualification  and  requaliHcation.  The 
licensee  shall  retain  the  documentation 
of  each  qualification  and  requalification 
as  a  record  for  three  years  after  eadi 
qualification  and  requalification. 

(7)  In  addition  to  the  weapons 
qualification  and  requalification  criteria 
of  appendix  B  of  this  part.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall 
qualify  and  requalify,  at  least  every 
twelve  (12)  months,  for  day  and  night 
firing  with  assigned  weapons  in 
accordance  with  appendix  H  of  this 
part.  Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
shall  be  permitted  to  practice  fire  prior 
to  qualification  and  requalification  but 
shall  be  given  only  one  opportunity  to 
fire  for  record.  If  a  Tactical  Response 
Team  member,  armed  response  person, 
or  guard  fails  to  qualify,  the  licensee 
shall  remove  the  individual  from 
security  duties  which  require  the  use  of 
firearms  and  may  retrain  the  individual. 
At  least  seven  (7)  calendar  days  must 
elapse  before  another  attempt  at 
qualification  is  permitted.  If  an 
individual  fails  to  qualify  or  requalify  in 
three  (3)  consecutive  attempts,  at  least 
twelve  (12)  months  must  elapse  before 
another  attempt  at  qualification  or 
requalification  is  permitted. 

(i)  In  addition.  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  shaU  be  prepared 
to  demonstrate  their  day  and  night  firing 
qualification  with  their  assigned 
weapons  at  any  time  upon  request  by  an 
authorized  representative  of  the  NRC. 

(ii)  The  licensee  or  the  licensee's 
agent  shall  document  the  results  of 
weapons  qualification  and 


requalification  for  day  and  night  firing. 
The  licensee  shall  retain  the 
documentation  of  each  qualification  and 
requalification  as  a  record  for  3  years 
after  each  qualification  and 
requalification. 

(10)  In  addition  to  the  physical  fitness 
qualifications  of  paragraph  I.C  of 
appendix  B  of  this  part,  each  Tactical 
Response  Team  member,  armed 
response  person,  and  guard  shall 
participate  in  a  physical  fitness  trafning 
program  on  a  continuing  basis. 

(i)  The  elements  of  the  physical  fitness 
training  program  must  include,  but  not 
necessarily  be  limited  to,  the  following: 

(A)  Training  sessions  of  sufficient 
frequency,  duration,  and  intensity  to  be 
of  aerobic  benefit,  e.g.,  normally  a 
frequency  of  three  times  per  week, 
maintaining  an  mtensity  of 
approximately  75%  of  maximum  heart 
rate  for  twenty  minutes; 

(B)  Activities  that  use  large  muscle 
groups,  that  can  be  maintained 
continuously,  and  that  are  rhythmical 
and  aerobic  in  nature,  e.g.,  running, 
bicycling,  rowing,  swimming,  or  cross- 
country skiing;  and 

(C)  Musculoskeletal  training  exercises 
that  develop  strength,  flexibility,  and 
endurance  in  the  major  muscle  groups, 
e.g.,  legs,  arms,  and  shoulders. 

(ii)  The  licensee  shall  assess  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  for 
general  fitness  once  every  four  months 
to  determine  the  continued  effectiveness 
of  the  ongoing  physical  fitness  training 
program.  Assessments  must  include  a 
recent  health  history,  measures  of 
cardiovascular  fitness,  percent  of  body 
fat.  flexibility,  muscular  strength,  and 
endurance.  Individual  exercise  programs 
must  be  modified  consistent  with  the 
needs  of  each  participating  Tactical 
Response  Team  member,  armed 
response  person,  and  guard  and 
consistent  with  the  environments  in 
which  they  must  be  prepared  to  perform 
their  duties. 

(iii)  Within  thirty  (30)  days  prior  to 
participation  in  the  physical  fitness 
training  program,  the  hcensee  shall  give 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards  a 
medical  examination  including  a 
determination  and  written  certification 
by  a  licensed  physician  that  there  are  no 
medical  contraindications,  as  disclosed 
by  the  medical  examination,  to 
participation  in  the  physical  fitness 
training  program. 

(iv)  Licensees  may  temporarily  waive 
an  individual's  participation  in  the 
physical  fitness  training  program  on  the 
advice  of  the  licensee's  examining 


physician,  during  which  time  the 
individual  may  not  be  assigned  duties  as 
a  Tactical  Response  Team  member. 

(11)  In  addition  to  the  physical  fitness 
demonstration  contained  in  paragraph 
I.C  of  appendix  B  of  this  part.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall 
meet  or  exceed  qualification  criteria  as 
defined  in  paragraphs  (b)(ll)(i)  through 
(b)(ll)(v)  of  this  section  initially  and  at 
least  every  twelve  (12)  months 
thereafter. 

(i)  For  Tactical  Response  Team 
members  the  criteria  are  a  one-mile  run 
in  8  minutes  and  30  seconds  or  less,  a 
40-yard  dash  starting  from  a  prone 
position  in  8  seconds  or  less.  For  armed 
response  personnel  and  guards  that  are 
not  members  of  the  Tactical  Response 
Team  the  criteria  are  a  one-half  mile  run 
in  4  minutes  and  40  seconds  or  less  and 
a  40-yard  dash  starting  from  a  prone 
position  in  8.5  seconds  or  less.  The  test 
may  be  taken  in  ordinary  athletic  attire 
under  the  supervision  of  licensee 
designated  personnel.  The  licensee  shall 
retain  a  record  of  each  individual's 
performance  for  three  years. 

(ii)  Incumbent  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  shall  meet  or 
exceed  the  qualification  criteria  within 
six  (6)  months  of  NRC  approval  of  the 
licensee's  revised  Fixed  Site  Physical 
Protection  Plan.  New  employees  hired 
after  the  approval  date  shall  meet  or 
exceed  the  qualification  criteria  prior  to 
assignment  as  a  Tactical  Response 
Team  member,  armed  response  person, 
or  guard. 

(iii)  Within  thirty  days  prior  to 
participation  in  the  physical 
performance  testing.  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  shall  be  given  a 
medical  examination  including  a 
determination  and  written  certification 
by  a  licensed  physician  that  there  are  no 
medical  contraindications,  as  disclosed 
by  the  medical  examination,  to 
participation  in  the  physical 
performance  testing.  This  requirement 
shall  apply  to  initial  and  all  subsequent 
physical  performance  testing. 

(iv)  The  licensee  shall  place  Tactical 
Response  Team  members,  armed 
response  persons,  and  guards  who  do 
not  meet  or  exceed  the  qualification 
criteria  in  a  monitored  remedial  physical 
fitness  training  program  and  relieve 
them  of  security  duties  which  require 
the  use  of  firearms.  Individuals  in  the 
remedial  physical  fitness  training 
program  shall  ha\  e  a  maximum  of  three 
(3)  months  to  satisfactorily  meet  or 
exceed  the  qualification  criteria. 
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(v)  Licensees  may  temporarily  waive 
the  amiual  qualification  testing  for  an 
individual  on  the  advice  of  the  licensee's 
examining  physician,  during  which  time 
the  individual  shall  not  be  assigned 
duties  as  a  Tactical  Response  Team 
member. 


(i)  Implementation  schedule  for 
revisions  to  physical  protection  plans. 
(1)  By  (Insert  a  date  90  days  after  the 
effective  date  of  these  amendments) 


each  licensee  shall  submit  a  revised 
Fixed  Site  Physical  Protection  Plan  to 
the  NRC  for  approval.  The  revised  plan 
must  describe  how  the  licensee  will 
comply  with  the  requirements  of 
paragraphs  (b)(7).  (b)(10),  and  (b)(ll)  of 
this  section.  Revised  plans  must  be 
mailed  to  the  Director.  Division  of 
Safeguards  and  Transportation.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 


(2)  Each  licensee  shall  implement  the 
approved  plan  relative  to  paragraphs 
(b)(7).  (b)(10),  and  (b)(ll)  of  this  section 
within  180  days  after  NRC  approval  of 
the  revised  Fixed  Site  Physical 
Protection  Plan. 

3.  Appendix  H  is  revised  to  read  as 
follows: 

APPENDIX  H— WEAPONS 
QUAUnCATION  CRITERIA 

The  B-27  Target  will  be  used  for  all 
weapon  qualification  testing. 


Table  H-1.— Minimum  Day  Firing  Criteria  ' 

(see  footnotes  at  end  of  Table  H-1] 


Weapon 


Handgun'. 


Stage 


String" 


Distance 


3  yards.. 
7  yards.. 

7  yards.. 


10  yards... 
10  yards... 
10  yards... 


10  yards... 
10  yards... 
15  yards... 


2    15  yards.. 


14  yards... 


14  yards.. 


14  yards... 
25  yards... 


25  yards... 
25  yards... 


25  yards.. 
25  yards.. 
50  yards.. 


No.  of 
rounds 


Timing  '■ 


9  seconds. 


10  seconds. 


12  seconds  (4 
seconds  each 
string). 

4  seconds 


3  secorxjs. 


12  seconds 
(revolver)  10 
seconds  (semi- 
automatic). 

4  seconds 


3  seconds . 
S  seconds. 

5  seconds. 


14  seconds 
(revolver). 

12  seconds  (semi- 
automatic) 


5  seconds . 


3  seconds. 
5  seconds. 


S  seconds. 


15  seconds 
(revolver). 

12  seconds  (semi- 
automatic) 


10  seconds.. 
10  seconds. 


8  seconds. 


Position 


Scoring 


Draw  and  fire  2  rounds 
(repeat  2  times)  3  seconds 
each  string. 

Draw  and  fire  2  rounds  at 
center  mass  and  1  round 
at  the  head  (repeat  once) 
5  seconds  each  string. 

Using  weaker  hand  only,  at 
the  low  ready  position,  fire 
2  rounds  (repeat  twice). 

Draw  and  fire  2  rounds, 
come  to  low  ready  position. 

Fire  2  rounds  in  low  ready 
position  and  reholster. 

Draw  and  fire  2  rounds, 
reload  with  6  rounds,  fire  2 
rounds  and  reholster. 

Draw  and  fire  2  rounds, 
come  to  low  ready  position. 

Fire  2  rounds  in  low  ready 
position  and  reholster. 

Standing,  draw  weapon,  go 
to  kneeling  position,  ttien 
fire  2  rounds  and  reholster. 

Standing,  draw  weapon,  go 
to  kneeling  position,  ttien 
fire  2  rounds  and  reholster. 

Standing,  draw  weapon,  fire 
2  rounds,  reload  with  6 
rounds,  move  to  kneeling 
position  and  fire  2  rounds. 
rek>ad  with  6  rounds  and. 

Draw  vireapon  and  fire  2 
rounds  standing,  come  to 
low  ready  position  and.  .  . 

Fire  2  rounds 

Draw  and  fire  2  rounds, 
standing,  left  side  of  t>arri- 
cade. 

Draw  and  fire  2  rounds,  right 
side  of  tiarricade  (standing). 

Draw  weapon  and  from 
standing  to  kneeling  posi- 
tion, fire  2  rounds,  left  side 
of  barricade,  rek>ad  with  6 
rourxls.  and  still  in  the 
kneeling  position,  fire  2 
rourvts  right  side  of  t>arri- 
cade. 

Draw  weapon 
standing  to 
rourxls. 

Draw  iweapon 
standing  to 
rournjs. 

Draw  weapon  and  fire  2 
rourxls  from  a  standing 
banicade  position  (right  or 
left  side,  shooter's  option). 


and  go  from 
prone,  fire  2 

and  go  from 
prorie.  fire  2 


70%  =  qualified.       maximum 
possible =300  points,  mini- 
mum required =210  points. 
Do. 


Do. 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do. 

Do. 


Do. 


Do. 
Do. 


Do. 
Do. 


Do. 
Do. 
Do. 
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t  a  revised 
:tion  Plan  to 
8  revised  plan 
lensee  will 
lents  of 
and  (b)(ll)  of 
[S  must  be 
vision  of 
tation.  U.S. 
nission. 


(2)  Each  licensee  shall  implement  the 
approved  plan  relative  to  paragraphs 
(bK7).  (b)(10),  and  (b){ll)  of  this  section 
within  180  days  after  NRC  approval  of 
the  revised  Fixed  Site  Physical 
Protection  Plan. 

3.  Appendix  H  is  revised  to  read  as 
follows: 

APPENDIX  H— WEAPONS 
QUAUnCATION  CRITERIA 

The  B-27  Target  will  be  used  for  all 
weapon  qualification  testing. 


Firing  Criteria  > 

Table  H-1] 


Position 


Scoring 


Draw  and  fire  2  rounds 
(repeat  2  times)  3  seconds 
each  string. 

Draw  and  fire  2  rounds  at 
center  mass  and  1  rourx] 
at  ttie  head  (repeat  once) 
5  seconds  each  string. 

Using  weaKer  hand  only,  at 
the  low  ready  position,  fire 
2  rounds  (repeat  twice). 

Draw  and  fire  2  rounds, 
come  to  low  ready  position. 

Fire  2  rounds  in  low  ready 
position  and  reholster. 

Draw  and  fire  2  rourxls, 
reload  with  6  rounds,  fire  2 
rounds  and  reholster. 

Draw  and  fire  2  rounds, 
come  to  low  ready  position. 

Fire  2  rounds  in  low  ready 
position  and  reholster. 

Standing,  draw  weapon,  go 
to  kneelirig  fxjsition,  tfien 
fire  2  rounds  and  reholster. 

Standing,  draw  weapon,  go 
to  kneeling  position,  then 
fire  2  rounds  and  reholster. 

Standing,  draw  weapon,  tire 
2  rounds,  reload  with  6 
rounds,  move  to  kneeling 
position  and  fire  2  rounds, 
retoad  with  6  rounds  and. 

Draw  weapon  and  fire  2 
rounds  standing,  come  to 
low  ready  position  and.  .  . 

Fire  2  rounds 

Draw  and  fire  2  rounds, 
standing,  left  side  of  barri- 
cade. 

Draw  and  fire  2  rounds,  right 
side  of  barricade  (standing). 

Draw  weapon  and  from 
standing  to  kneeling  posi- 
tion, fire  2  rounds,  left  side 
of  barricade,  rekjad  with  6 
rouTKte,  arx)  still  in  the 
kneeling  position,  fire  2 
roufKts  right  side  of  t>arri- 
cade. 

Draw  weapon 
starxjing  to 
rounds. 

Draw  weapon 
standing  to 
rounds. 

Draw  weapon  and  fire  2 
rounds  from  a  standing 
barricade  position  (nght  or 
left  side,  shooter's  option). 


and  go  from 
prone,  fire  2 

and  go  from 
prone,  fire  2 


70%  =  qualified,       maximum 
possible =300  points,  mint- 
mum  required =210  points. 
Do. 


Do. 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do. 

Do. 

Do. 


Do. 
Do. 


Do. 
Do. 


Do. 
Do. 
Do. 
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Table  H-1.— MifWMUM  Day  Firing  Criteria  '—Continued 

(see  tootiwtes  at  end  oi  Table  H-1] 


Weapon 


Shotgun' 


Stage 


String' 


5« 


6* 


Otstano* 


SO  yards... 

SO  yards... 
7  yards.„. 

15  yards... 
25  yards... 


15  yards.. 


25 


25  yards... 


SOywds... 


SO  yards... 


100  yards. 


Naol 
rourxls 


2  Double 
00  buck- 
shot 

4Dout>le 
00  buck- 
shot 
4  rifled 
slugs 


Tming' 


10  seconds. 


12  j 

4  second! 

iSsecondi 

20 


10aacond»(4 
seconds  tor  1st 
string,  3  seconds 
for  each  ot  2r>d 
and  3id  string). 


11  seconds  (5 
seconds  for  isl 

strtng.  3  seoor^ 
loreKhoiand 
and  3pd  string). 


l7s80onds(7 
■soonds  tor  1st 
string,  5  socondi 
lor  each  of  2ntf 
and  3rd  string) 


16  seconds  (9 
seconds  lor  1st 
strmg,  7  second 
tor2nds»«)0). 


20seco(«ds.. 


25  seconds. 


Draw  weapon  and  fira  2 
raundi  Irom  s  tossing 
bantcads  position  (rigM  or 
Ml  SRle.  shooter's  option). 

Draw  weapon  and  fire  2 
rounds  from  pror>e  position. 

At  km  ready  position  fire  2 
rounds  standing. 


At  tow  ready  position  fire  2 
raunds  standing,  retoad 
and  Ore  2  rounds. 

On  command,  toad  4  rifled 
slugs  and  fire  2  rourxls 
standing  and  2  rounds 
kneeling. 

Standing  in  tow  ready  posi- 
tion, to  standing  point 
shouMar  (1  magazine 
toaded  wilh  6  rounds, 
wespon  in  hen  load  corvftg- 
wabon)  safety  on  begn- 
ning  ot  each  string,  fire  2 
rounds  per  string. 

Standtog  in  tow  ready  posi- 
Son,  to  standing  point 
shoulder  (1  magazine 
toaded  with  6  rounds, 
weapon  in  halt-toad  config- 
uration) safety  on  begin- 
ning of  each  stnng,  fire  2 
KMndS  per  stnng. 

Slandtog  In  tow  ready  poai- 
lioa  to  kneeling  poml 
shoutoer  (1  magaane 
loaded  wrth  6  rounds, 
weapon  In  haH-toad  eordig 
uration)  salety  on  begirv 
ning  of  each  sting,  fire  2 
rourtds  per  stnng. 

Standng  m  k>w  ready  posi- 
tion, to  kneeling  point 
shoutoer  (1  magazine 
toaded  with  4  rounds, 
weapon  m  half-toad  config- 
uration) safety  on  begHV 
ning  of  each  stnng,  fire  2 
rounds  per  stiing. 

Standing  in  tow  ready  posi- 
tion, go  to  prone  (weapon 
In  half-toad  configuration) 
safety  on  with  two  maga- 
zines each  kjaded  with  2 
rounds,  fire  2  rourtds,  eject 
first  magazine,  reload  with 
2nd  magazirte  and  lira  2 
rounds. 

Standtog  in  tow  ready  posi- 

.  ton,  go  to  prone  (waapOtt 
in  half-toad  configuration) 
safety  on  two  magaztoas 
each  loaded  with  2  rounds, 
fire  2  rounds.  e)ect  first 
magazine,  retoad  with  2nd 
magazine  and  fire  2  rounds. 


Scoring 


Do. 


Do. 

70%=:quakfies  (Maxi- 

tnum»:04,     Miramum=6S) 
(each  pellat  m  btack  target 
area  equals  1  point) 
Do. 


(10,  9,  8,  7  points  are  avaS- 
abto  Iw  each  hit  as  indicat- 
ed). 


70%=qualifies 
mum=150    pomts. 
mum=  105   points, 
on  5  point  icKraments) 


Da 


(Maxi- 

Mni- 


Oa 


Oa 


Da 


Oa 


>  TMs  day  flring  quaMcations  course  is  to  be  used  by  all  TRT  members,  armed  response 
«  A  string  is  one  oi  the  different  phases  wNhin  a  single  stage. 

*  Security  force  personnel  will  be  timed  as  shown. 

*  Stages  5  and  6  are  only  to  be  used  lor  .30  caliber  rifles. 


personrwi.  and  guards. 
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Table  H-2.— Minimum  Night  Firmo  CniTERtA 


Ws^wn 


Handgun  (Rev.). 


Handgun 
(Semi-). 
Shotgun 


wvnB .. 


Stage 


Distance 


7  yds.. 


IS  yds.... 

7  yds 

xllSyds.. 
25  yds.... 


IS  yds. 


25  yds. 

25  yds. 
25  yds. 
25  yds. 


No.  o(  rounds 


12.. 


12 

2+dip 

2+clip 

2  rifled  shjgs.. 


5  Double  00 
txJCkshoL 


1-5rd  mag.. 

1-5fd  mag.. 
1-5fd  mag.. 
1-5rd  mag.. 


Tuning 


Position 


35  seconds Standing — no  artificial 

support 


45  seconds 

30  seconds 

40  seconds 

30  seconds 
(Load  2 
slug— 
ctwmber 
empty— Time 
starts — 
Commerx^e 
firing). 

10  secorxjs 
(Load  Srds 
Buckshot— 
chamber 
empty— Time 
starts- 
Commence 
firing) 

45  sec 


45  sec.. 
45  sec.. 
45  sec.. 


Standing — no  artificial 

support 
Standing-strong  shoulder . 


Scoring 


Mirwnum 
qualifying =70%. 


Standing-strong  shoulder . 


Sta  nding- Barricade .. 


Standing. 
Kneeling. 
Prone 


Rifled  slug  hits  =  strike 
area  on  target  (10,  9. 
7). 


Dout>le00  Buckshot: 
Hits  in  black =2  pts 
(5rdsx9petlets/rdx2 
pts =90).  Minimum 
qualifying  x  70%. 


Minimum 
qualifying =70%. 


Lighting 


For  all  courses  0.2  foot- 
candles  at  center 
mass  ol  target  area 

Do. 

Da 


Do. 


Do. 


Note:— All  firing  is  to  be  done  only  at  night  Use  of  night  simulation  equipment  during  daylight  is  not  aflowable.  Use  of  site  specific  devices  (i.e..  laser,  etc.) 
should  tie  included  in  the  licensee  amended  secunty  plan  for  NRC  approval. 


Dated  at  Rockville.  Maryland,  this  9th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 
|FR  Doc.  91-29822  Filed  12-12-91;  8:45  am) 

BILUNG  CODE  7590-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Arkansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter,  the  "Arkansas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  for  Arkansas'  proposed 
regulations  pertain  to  backfilling  and 
grading  of  acid-  and  toxic-forming 
materials.  The  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards. 


This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.t.  December  30. 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  addresses  listed  below. 
Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Tulsa  Field  Office. 

James  H.  Moncrief,  Director,  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  suite  550,  Tulsa,  OK 
74135,  Telephone:  (918)  581-6430 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Mining 
Reclamation  Division,  8001  National 
Drive.  Little  Rock.  AK  72209, 
Telephone:  (501)  562-7444 

FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Moncrief,  at  (918]  581-6430. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program,  can 
be  found  in  the  November  21, 1980 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12,  904.15,  and  904.16. 

II.  Proposed  Amendment 

By  letter  dated  September  25, 1991 
(Administrative  Record  No.  AR-463). 
Arkansas  submitted  a  proposed 
amendment  to  its  program  under 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  amendment  is  intended  to 
revise  the  State  regulations  to  be 
consistent  with  the  Federal  standards 
but  to  be  no  more  restrictive  than  the 
Federal  regulations,  as  required  by 
section  5(b)(1)  of  the  Arkansas  Surface 
Coal  Mining  and  Reclamation  Act  of 
1979.  The  regulation  that  Arkansas 
proposes  to  amend  is:  Arkansas  Surface 
Coal  Mining  and  Reclamation  Code 
(ASCMRC)  816.103,  concerning  the 
covering  of  coal  and  acid-  and  toxic- 
forming  materials  by  backfilling  and 
grading  operations. 
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Firing  Criteria 


Position 


nding — no  artificial 
jpport 


nding — no  artificial 

Lipport 

nding-stroog  shoulder 


Scoring 


MlniiTHjm 
qualifying  =  70%. 


Ughting 


nding-strong  shoulder. 


nding- Barricade.. 


nding. 
seling ., 
me 


Rifled  slug  hits  =  strike 
area  on  target  (10,  9, 
7). 


Oout>le  00  Buckshot: 
Hits  in  black =2  pts 
(5rdsx9pellets/rdx2 
pts  =  90).  Minimum 
qualityingx70%. 


Mirwnum 
qualifying  =  70%. 


For  all  courses  0.2  foot- 
candles  at  center 
mass  of  target  area. 

Do. 

Do. 


Do 


Do. 


jiiring  daylight  is  not  allowable.  Use  of  site  specific  devices  C<  e..  laser,  etc.) 


he  times  and 
sas  program 
It  to  that 
r  public 
;ned  comment 
rested  persons 
ments  on  the 


ts  must  be 
December  30, 


iments  should 
!red  to  James  H. 
!s  listed  below, 
s  program,  the 
:id  all  written 
sponse  to  this 
For  public 
ted  below 
bours,  Monday 
ig  holidays.  Each 
le  free  copy  of 
it  by  contacting 
e. 

ctor,  Tulsa  Field 
ce  Mining 
rcement,  5100 
e  550,  Tulsa,  OK 
I)  581-6430 

F  Pollution 
Mining 

8001  National 

72209. 

7444 

ION  contact: 

18]  581-6430. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program,  can 
be  found  in  the  November  21, 1980 
Federal  Register  {45  FR  77003). 
Subsequent  actions  concerning 
Arkansas  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12,  904.15,  and  904.16. 

II.  Proposed  Amendment 

By  letter  dated  September  25, 1991 
(Administrative  Record  No.  AR-463), 
Arkansas  submitted  a  proposed 
amendment  to  its  program  under 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  amendment  is  intended  to 
revise  the  State  regulations  to  be 
consistent  with  the  Federal  standards 
but  to  be  no  more  restrictive  than  the 
Federal  regulations,  as  required  by 
section  5(b)(1)  of  the  Arkansas  Surface 
Coal  Mining  and  Reclamation  Act  of 
1979.  The  regulation  that  Arkansas 
proposes  to  amend  is:  Arkansas  Surface 
Coal  Mining  and  Reclamation  Code 
(ASCMRC)  816.103.  concerning  the 
covering  of  coal  and  acid-  and  toxic- 
forming  materials  by  backfilling  and 
grading  operations. 
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OSM  published  a  notice  in  the 
October  10, 1991  Federal  Register  (56  FR 
5118)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
AR-475).  The  public  comment  period 
ended  November  12, 1991. 

During  its  review  of  the  amendment 
OSM  identified  concerns  relating  to 
ASCMRC  816.1Q3(a)  and  (b),  concerning 
the  covering  of  coal  and  acid-  and  toxic- 
forming  materials  by  backfilling  and 
grading  operations.  OSM  notified 
Arkansas  of  the  concerns  by  letter  dated 
November  18. 1991  (Administrative 
Record  No.  AR-479).  Arkansas 
responded  in  a  letter  dated  November 
22, 1991  by  submitting  a  revised 
amendment  package  (Administrative 
Record  No.  AR-478). 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Arkansas  program 
amendment  to  provide  the  pubhc  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

List  of  Subject  in  30  CFR  Part  904 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  4, 1991. 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc.  91-29793  Filed  12-12-91;  8:45  am] 

nUJNa  CODE  4310-06-M 


30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Permit  Application; 
Incidental  Boundary  Revisions;  and 
Operator  Change  Revisions 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


ACTION:  Proposed  rule:  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

summary:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
prepared  program  amendment  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  dated  November  11. 
1991  (Administrative  Record  No.  KY- 
1079],  Kentucky  has  submitted 
additional  information  to  both  support 
and  modify  its  proposed  amendment 
dated  June  28. 1991  (Administrative 
Record  No.  KY-1059).  as  it  relates  to 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  8:010  general 
provisions  for  permits. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.,  on  January 
13, 1992.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be  held 
at  10  a.m.  on  January  9. 1992.  Requests 
to  present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
December  30. 1991. 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  dehvered  to:  William  J.  Kovacic, 
Director,  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  340  Legion  Drive,  suite  28, 
Lexington.  Kentucky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment  and  revision,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
addresses  listed  below,  Monday  through 
Friday,  9  a.m.  to  4  p.m..  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Lexington  Field 

Office,  340  Legion  Drive,  suite  28, 

Lexington.  Kentucky  40504. 

Telephone:  (606)  233-2896. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Eastern  Support 

Center,  Ten  Parkway  Center, 

Pittsburgh.  Pennsylvania  15220, 

Telephone:  (412)  937-2828. 
Department  for  Surface  Mining 

Reclamation  and  Enforcement.  No.  2 


Hudson  Hollow  Complex.  Frankfort, 
Kentucky  40601.  Telephone:  (502)  564- 
6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Hariey  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18. 1982.  Federal  Register  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11. 917.15. 917.16.  and 
917.17. 

n.  Discussion  of  Amendment 

By  letter  dated  November  11, 1991. 
(Administrative  Record  No.  KY-1079), 
Kentucky  resubmitted  a  proposed 
program  amendment  which  was  part  of 
a  larger  proposed  program  amendment 
originally  submitted  June  28, 1991 
(Administrative  Record  No.  KY-1059). 
This  resubmission  identifies  and 
incorporates  permit  application  forms 
that  have  been  revised  primarily  to 
capture  information  required  by  the 
State's  recently  approved  ownership 
and  control  regulations  (56  FR  47907, 
September  23, 1991).  In  addition,  the 
revision  deletes  405  KAR  8:010  section 
20(6)(b)  which  was  proposed  by 
Kentucky  in  its  original  submission 
dated  June  28, 1991,  and  which  provided 
that  a  permittee  shall  not  allow  an 
operator  to  conduct  operations  on  the 
permit  unless  the  operator  has  been 
approved  in  the  permit. 

Additionally,  the  resubmission 
contains  several  grammatical 
corrections  for  clarity  and  proper 
citation. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  revised 
amendment  proposed  by  Kentucky  on 
November  11, 1991,  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  revised  amendment 
is  deemed  adequate,  it  will  become  part 
of  the  Kentucky  program. 
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Written  Comments 

Written  comments  should  be  specific 

pertain  only  to  the  issues  proposed  in 
this  rulemaking  as  set  forth  in 
Kentucky's  submission  dated  November 
11. 1991,  and  include  explanations  in 
support  of  the  commentor's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Lexington 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  bearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m. 
on  December  30, 1991.  If  no  one  requests 
an  opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filling  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submisaicm  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  O^AA.  Lexington 
Field  Office  listed  under  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated;  December  5. 1991. 
Carl  C.  CloM. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-29806  Filed  12-12-91;  8:45  am] 

BILLING  CODE  4310-05-M 


30  CFR  Part  931 

New  Mexico  PermaiMot  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclemiation  and  Enforcement  (OSM], 

Interior. 

ACTION:  Proposed  rule:  public  commrat 

period  and  opportunity  for  public 

hearing  on  proposed  amendment 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinafter,  the  "New  Mexico 
program**]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  changes  to  provisions  of  the 
New  Mexico  rules  pertaining  to 
diversion  channel  design  for  valley  fills 
and  surface  drainage  fi-om  coal 
processing  waste  banks.  The 
amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  conunent  period  during 
which  interested  persons  may  submit 
written  conunents  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.8.t.  January  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
January  7, 1992.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.L  on  December 
30. 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 
Copies  of  the  New  Mexico  program, 
the  proposed  amendment  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 
Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
and  Reclamation  and  Enforcement 
625  Silver  Avenue,  SW..  suite  310. 
Albuquerque,  NM  87102.  Telephone: 
(505)  766-1486 
New  Mexico  Energy  &  Minerals 
Department,  Mining  and  Minerals 
Division,  2040  South  Pacheco  Street, 


Santa  Fe.  NM  87505,  Telephone:  (505) 

827-5970 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  H.  Hagea  Telephone:  (505)  768- 
1486. 
SUPPtEMENTARY  INFORMATtON: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1960,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1980, 
Federal  Register  45  FR  86459. 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.15,  931.16,  and  931.3a 

II.  Proposed  Amendment 

By  letter  dated  November  22, 1991 
(administrative  record  No.  NM-6e9), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to  a 
June  1, 1990,  letter  from  OSM  to  New 
Mexico  (administrative  record  No.  NM- 
590).  The  provisions  of  the  New 
Mexico's  Coal  Surface  Mining 
Commission  (CSMC)  rules  that  New 
Mexico  proposes  to  amend  are:  CSMC 
Rule  80-l-20-72(d),  diversion  channel 
design  for  valley  fills;  and  CSMC  Rule 
80-l-20-83(b),  surface  drainage  from 
coal  waste  processing  banks. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  New  Mexico  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
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Santa  Fe.  NM  87505,  Telephone:  (505) 

827-5070 
FOR  FURTHER  IMFONMATIOM  CONTACT: 
Robert  H.  Hagea  Telephone:  (505)  786- 
1486. 
SUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1980, 
Federal  Register  45  FR  86459. 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.15.  931.16,  and  931.30 

II.  Proposed  Amendment 

By  letter  dated  November  22, 1991 
(administrative  record  No.  NM-6e9), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to  a 
June  1, 1990,  letter  from  OSM  to  New 
Mexico  (administrative  record  No.  NM- 
590).  The  provisions  of  the  New 
Mexico's  Coal  Surface  Mining 
Commission  (CSMC)  rules  that  New 
Mexico  proposes  to  amend  are:  CSMC 
Rule  8O-l-20-72(d),  diversion  channel 
design  for  valley  fills;  and  CSMC  Rule 
80-l-20-83(b),  surface  drainage  from 
coal  waste  processing  banks. 

III.  Public  Comment  Procefhires 

In  accordance  with  the  provisions  of 
30  CFR  of  30  CFR  73Z17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  New  Mexico  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 


listed  under  "FOR  further  information 
CONTACT"  by  4  p.m.,  m.s.t.  on  December 
30, 1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
testify  have  been  heard.  Persons  in  the 
audience  who  have  not  been  scheduled 
to  testify,  and  who  wish  to  do  so,  will  be 
heard  following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  pubHc 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  4. 1991. 
Raymond  L.  Lo%vrie, 

Assistant  Director,  Western  Support  Center 
(FR  Doc.  91-29794  Filed  12-12-91;  8:45  am) 

WLUNOCOOE  43HMIS-M 


30  CFR  Part  934 

North  Dakota  Abandoned  Mine  Land 
Reclamation  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  North 
Dakota  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program 


(hereinafter,  the  "North  Dakota 
Program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  30  U.S.C.  1231  et  seq.  The 
amendment  proposes  editorial  changes 
to  existing  procurement  policy  and 
facilitates  implementation  of  the  10 
percent  set-aside  provision  of  the 
"Abandoned  Mine  Reclamation  Act  of 
1990". 

This  notice  sets  forth  the  times  and 
locations  that  the  North  Dakota  Program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  January  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
January  7, 1992.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t.  on  December 
30, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  Program, 
the  proposed  amendment,  and  all 
written  conunents  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128,  Casper, 
Wyoming  82601-1918.  Telephone: 
(307)  261-5776 
Louis  A.  Ogaard,  Director,  Abandoned 
Mine  Lands  Division,  Public  Service 
Commission,  Capitol  Building, 
Bismarck,  North  Dakota  58505-0165, 
Telephone:  (702)  224-4086 
FOR  FURTHER  INFORMATION  CONTACT 
Guy  Padgett,  Telephone:  (307)  261-5776. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  23, 1981,  the  Secretary 
of  the  Interior  approved  the  North 
Dakota  AMLR  program.  General 
background  information,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  North  Dakota  AMLR 
program  can  be  found  in  the  December 
23, 1981,  Federal  Register  (46  FR  62253). 
Subsequent  actions  concerning  North 


Dakota's  program  amendments  can  be 
found  at  30  CFR  934.25. 

n.  Proposed  Amendment 

By  letter  dated  October  31. 1991, 
(Administrative  Record  No.  ND-2), 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  North  Dakota  submitted  the 
proposed  amendment  on  its  own 
initiative.  North  Dakota  proposes  to 
make  editorial  changes  to  the  North 
Dakota  Public  Service  Commission 
Procurement  Policy  and  to  amend  the 
North  Dakota  Century  Code  38-14.2-04 
to  provide  for  the  creation  of  a  state 
abandoned  mine  reclamation  fund  set- 
aside  trust  account. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.14,  OSM  is  seeking  comment 
on  whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  884.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  North  Dakota 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
pubhc  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m..  m.s.t.,  December  30, 
1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested,  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
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testify  and  persons  present  in  the 
audience  who  wish  lo  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
pubhc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record 

List  of  Subjects  in  30  CFR  Part  934 

Intefgovemmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  4. 1991. 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  91-29795  Filed  12-12-91:  8:45  am) 
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30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opporttmity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  North 
Dakota  permanent  regulatory  program 
(hereinafter,  the  "North  Dakota 
program ')  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  improvidently-issued 
permits,  permit  term,  permit  application 
requirements,  soil  resources 
information,  permit  revisions,  protection 
of  fish  and  wildlife  resources,  and 
topsoil  removal;  the  proposed 
amendment  also  contains  numerous 
minor  editorial  revisions.  The 
amendmnit  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards, 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations,  tJid  improve  operational 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  North  Dakota  program 
and  proposed  amendment  to  that 
program  are  available  for  public 


inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  m.8.L.  }anuary  13, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
January  7, 1992.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  pjn..  m.s.t.  on  December 
30, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett,  Director  of  the  Casper  Field 
Office,  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  hohdays.  Each 
requester  may  receive  one  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Casper  Field  Office. 
Guy  Padgett  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement:  100 
East  B  Street,  room  2128;  Casper.  WY 
82601-19ia  Telephone:  (307)  261-5776 
Edward  J.  Englerth,  Director.  Division  of 
Reclamation,  Public  Service 
Commissioiu  Capitol  Building; 
Bismarck.  ND  58505—0165.  Telephone: 
(701)  224-^1096. 
FOR  HMTHER  INFORMATION  CONTACT: 
Guy  Padgett;  Telephone  (307)  261-5776. 
SUOPLEMENTARY  MFORMATtON: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15. 1980,  the  Secretary 
of  the  Interior  approved  the  North 
Dakota  program.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the 
December  15. 1930.  Federal  Register  (45 
FR  82246).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at  30 
CFR  934.12.  934.13. 934.15,  934.16  and 
934.30. 

II.  Proposed  Amendment 

By  letter  dated  November  19. 1991 
(Administrative  Record  No.  ND-O-01), 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  North  Dakota  submitted  the 
proposed  amendment  to  the  North 
Dakota  Administrative  Code  (NDAC)  in 
part  in  response  to  OSM's  30  CFR  732.17 
notification  of  May  11. 1988 


(Administrative  Record  No.  ND-O-02 
regarding  the  recision  of  improvidently- 
issued  permits),  and  in  part  on  its  own 
initiative  to  improve  its  program. 

The  NDAC  Chapters/ SecUons  North 
Dakota  proposes  for  substantive 
emendation  are:  NDAC  69-05.2-05-08(1) 
(Permit  term),  NDAC  69-05.2-08  (Permit 
applications:  environmental  resources), 
NDAC  69-05.2-90  (Permit  applications: 
operation  and  reclamation  plans). 
NDAC  69-05.2-11  (Permit  application 
review  and  revisions).  NDAC  69-05.2- 
13-08  (Protection  of  fish  and  wildlife). 
and  NDAC  6&-0.2-15-O2  (Removal  of 
suitable  plant  growth  material);  in 
addition.  North  Dakota  proposes  to  add 
a  new  Chapter  at  NDAC  69-05.2-32  to 
govern  improvidently-issued  permits. 
Minor  editorial  changes  are  also 
proposed  in  these  and  additional 
sections. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  provide  comments 
at  the  pubbc  hearing  should  contact  the 
person  listed  under  "FOU  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.,  m.S.t. 
on  December  30, 1991.  The  location  and 
time  of  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to 
provide  comments  at  a  public  hearing,  a 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
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(Administrative  Record  No.  ND-O-02 
regarding  the  recision  of  improvidently- 
issued  permits),  and  in  part  on  its  own 
initiative  to  improve  its  program. 

The  NDAC  Chapters/Sections  North 
Dakota  proposes  for  substantive 
emendation  are:  NDAC  69-05.2-05-08(1) 
(Permit  term).  NDAC  69-05.2-08  (Permit 
applications:  environmental  resources). 
NDAC  69-05.2-90  (Permit  applications: 
operation  and  reclamation  plans). 
NDAC  69-05.2-11  (Permit  application 
review  and  revisions).  NDAC  69-05^- 
13-08  (Protection  of  fish  and  wildlife), 
and  NDAC  69-0.2-15-02  (Removal  of 
suitable  plant  growth  material);  in 
addition.  North  Dakota  proposes  to  add 
a  new  Chapter  at  NDAC  69-05.2-32  to 
govern  improvidently-issued  permits. 
Minor  editorial  changes  are  also 
proposed  in  these  and  additional 
sections. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisRes  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  admiiustrative  record. 

Public  Hearing 

Persons  wishing  to  provide  comments 
at  the  pubbc  hearing  should  contact  the 
person  listed  imder  "FOU  FURTHER 
INFORMATION  CONTACT"  by  4  p.m..  m.S.t. 
on  December  30, 1991.  The  location  and 
time  of  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to 
provide  comments  at  a  public  hearing,  a 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  OD 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
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been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  who  have  been  scheduled.  TTie 
hearing  will  end  after  all  persons 
scheduled  to  comment  and  persons 
present  in  the  audience  who  wish  to 
comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  provide  comment  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  Persons 
wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSM  office  listed  under  "FOR 

FURTHER  INFORMATION  CONTACT".  All 

such  meetiriis  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  listed  under 
"ADDRESSES'".  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  5. 1991. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  91-29796  Filed  12-12-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[AMS-FRL-4041-41 

Control  of  Air  Polhition  From  New 
Motor  Vehicles  end  New  Motor  Vehicle 
Engines;  Regulations  Requiring  On- 
Board  Diagnostic  Systems  on  1994 
and  Later  Model  Year  Light-<hity 
Vehicles  and  Ught-Outy  Trucks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  public  comment  period 
for  EPA's  proposed  regulation  for  On- 
Boa.'-d  Diagnostics  (OBD)  as  published  in 
the  Federal  Register  on  September  24, 
1991  (56  FR  48272).  This  extension  will 
apply  only  for  comments  relevant  to 
proposed  §  86.094-38  paragraph  (g)  on 
"Maintenance  instructions." 
DATES:  The  comment  period  for 
comments  pursuant  to  proposed 
§  86.094-38(g)  will  remain  open  until 
January  10. 1992.  The  closing  of  the 
formal  comment  period  for  comments 
associated  with  any  other  aspects  of  the 
proposal  will  remain  December  9, 1991. 


Any  comments  received  after  that  date, 
except  those  concerning  S  86.094-38{g). 
will  be  considered  to  the  extent 
possible. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Air  Docket,  room  M-1500  (LE- 
131),  Waterside  Mali  Attention:  Docket 
No.  A-90-35.  401  M  Street  SW.. 
Washington.  DC  20460. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-90-35.  The  docket  is  located  on  the 
first  floor  of  the  above  address  and  may 
be  inspected  from  8:30  a.Bi.  until  noon 
and  from  1:30  pjn.  until  3:30  pjn. 
Monday  through  Friday.  A  rtasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Todd  Sherwood,  Certification 
Division.  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105,  telephone  (313) 
66&-4405. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposal  for  OBD  was 
published  on  September  24, 1991.  Upon 
publication  a  45  day  period  was 
provided  prior  to  the  public  hearing, 
held  November  6  and  7 1991.  After  the 
public  hearing,  the  docket  was  left  open 
for  submittal  of  written  comments  from 
the  public  an  additional  30  days.  EPA 
believed  this  75  day  comment  period 
would  be  sufficiently  long  to  allow  full 
consideration  of  all  aspects  of  the 
proposal. 

Subsequent  to  the  public  hearing,  the 
Agency  has  received  letters  from  both 
the  Motor  Vehicle  Manufacturers 
Association  (MVMA)  and  the 
Association  of  International  Automobile 
Manufacturers  (AIAM)  requestixig  an 
extension  of  the  comment  period  to 
allow  further  assessment  of  the 
requirements  on  their  member 
companies  service  operations. 

Sectors  of  automobile  companies 
involved  in  servicing  vehicles  in  use 
including,  for  example,  distributing 
service  information,  apparently  are  not 
normally  involved  in  commenting  on 
proposed  automobile  emission 
regulations.  Involving  these  groups  to 
the  extent  necessary  to  provide  hilly 
adequate  comment  will,  according  to 
these  manufacturers,  require  additional 
time.  This  has  resulted  in  these  requests 
for  extension  of  the  comment  period. 

EPA  has  reviewed  these  requests 
considering  the  Agency's  desire  for  full 
public  participation  and  the  broad  scope 
of  the  OBD  proposal  and  has  decided 
that  it  is  appropriate  to  extend  the 
comment  period  until  January  10, 1992. 
However,  this  extension  is  being  made 
only  for  comments  associated  with  the 


service  information  availability 
requirements.  The  close  of  the  comment 
period  for  comments  associated  with  all 
other  aspects  of  the  proposal  remains 
December  9. 1991. 

Dated:  December  S.  1991. 
Michael  Shepira, 

AcU.Tg  Assrstant  Administrator  for  Air  and 
Radiation. 
[PR  Doc.  91-29851  Filed  12-12-91;  8:45  am| 
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40  CFR  Part  180 
(OPP-300240:  FRL-3950-3] 
RIN  2070  AC-18 

L-Ghitamic  Acid;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  dial 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
L-glutamic  acid  (CAS  Registry  No.  56-86- 
0)  when  used  as  an  inert  ingredient 
(nutrient)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
proposed  regulation  was  requested  by 
Farrson  Chemicals. 
DATES:  Comments,  identified  by  the 
document  control  number,  [OPP-300240], 
must  be  received  on  or  before  January 
13, 1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  CNvision  (H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St^  SW.. 
Wdshingtoa  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128,  CM  ^1, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  included  in  the  public  docket  by  EPA 
without  prior  notice.  The  public  docket 
is  available  for  pubhc  inspection  in  Rm. 
1128  at  the  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURT>XR  INFORMATION  COflTACT:  By 
mail:  Kerry  Leifer,  Registration  Support 
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Branch.  Registration  Division  {H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  711, 
CM  «2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  (703)-557-5180. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Farrson  Chemicals,  P.O.  Box 
7134,  Kennewick.  WA  99336.  and 
pursuant  to  section  408(e]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  the  Administrator  proposes  to 
amend  40  CFR  180.1001(d)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
chemical  L-glutamic  acid  when  used  as 
an  inert  ingredient  (nutrient)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
tjTJes  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents:  propellants  in  aerosol 
dispensers:  microencapsulating  agents: 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted  if 
it  can  be  determined  that  the  inert 
ingredient  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  Agency  has 
decided  that  the  data  normally  required 
to  support  the  proposed  tolerance 
exemption  for  L-glutamic  acid  will  not 
need  to  be  submitted.  The  rationale  for 
this  decision  is  described  below. 

1.  L-glutamic  acid  is  a  naturally 
occurring  amino  acid  present  in  all 
living  cells.  As  an  amino  acid,  L- 
glutamic  acid  is  a  component  of  proteins 
and  is  found  in  large  quantities  in  plant 
seed  proteins. 

2.  L-glutamic  acid  is  classified  as  a 
nonessential  amino  acid,  i.e.,  it  is 


synthesized  by  organisms  via  numerous 
anabolic  pathways.  In  plant  cells.  L- 
glutamic  acid  is  a  precusor  of  folic  acid 
and  is  incorporated  into  glutathione,  a 
tripeptide  which  plays  an  important  role 
in  plant  respiration. 

3.  As  an  integral  component  of  plant 
seed  proteins,  seeds  naturally  contain 
approximately  10  times  as  much  L- 
glutamic  acid  (on  a  per-acre  basis)  than 
would  result  from  the  maximum 
proposed  rates  of  application  of  L- 
glutamic  acid  in  pesticide  (seed 
treatment)  formulations. 

4.  The  daily  dietary  intake  of  L- 
glutamic  acid  is  about  16  grams, 
assuming  the  daily  intake  of  dietary 
proteins  is  80  grams.  The  contribution  of 
a  seed  treatment  pesticide  formulation 
containing  L-glutamic  acid  to  the  daily 
dietary  intake  of  L-glutamic  acid  would 
be  negligible. 

5.  L-glutamic  acid  is  listed  under  21 
CFR  182.1045  as  a  multiple-purpose 
GRAS  (generally  recognized  as  safe) 
food  substance. 

6.  The  sodium  salt  of  L-glutamic  acid, 
monosodium  glutamate,  is  a  food 
ingredient  that  is  considered  GRAS 
under  21  CFR  182.1. 

Under  the  EPA  review  procedures  for 
tolerance  exemptions  for  inert 
ingredients,  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation. 

Based  upon  the  above  information 
and  review  of  its  use,  it  has  been  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  does  not  pose  a 
risk  to  human  health  or  the  environment. 
Therefore,  it  is  proposed  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (OPP-300240].  All 


written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.L.  96-354 
Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  on  a  substantial  number  of 
small  entities.  A  certification  statement 
to  this  effect  was  published  in  the 
Federal  Register  of  May  4. 1981  (46  FR 
24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  October  1. 1991. 

Anne  E.  Lindsay. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§  1S0.1001    Exemptions  from  ttte 

requirements  of  a  tolerance. 

«  •  «  •  * 

(dj*     *     • 


Inert  ingredients 


Limits 


Uses 


L-glutamic  acid 
(GiHtNO,;  CAS 
Reg.  No  56-86-0). 


treatment 
use  only. 


Plant  nutrient 


[FR  Doc.  91-29762  Filed  12-12-01;  8:45  am] 
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written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.L.  96-354 
Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  on  a  substantial  number  of 
small  entities.  A  certification  statement 
to  this  effect  was  published  in  the 
federal  Register  of  May  4. 1981  (46  FR 
24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  October  1, 1991. 

Anne  E  Lindsay, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  ttw 

requirements  of  a  tolerance. 

•  «  •  •  * 

(d)*     *     • 


Inert  ingredients 


Limits 


Uses 


L-glutamic  acid  Seed  Plant  nutrient 

(GiKUNO*;  CAS  treatment 

Reg.  No  56-86-0).        use  only. 


(FR  Doc.  91-29762  Filed  12-12-91:  8:45  am] 
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FEDERAL  EMERGEMCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Ooclcet  Na  FEUA-7032] 

Federal  Insurance  Adminlstratton; 
Proposed  Flood  Elevation 
Determinations 

AOENCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule;  correction. 

SUMMARV:  This  document  corrects  a 
Notice  of  Proposed  Modified 
Determinations  of  base  (100-year)  flood 
elevations  previously  published  at  56  FR 
41316  on  August  20, 1991.  This  correction 


notice  provided  «  more  accurate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insurance  Rate  Map  for 
the  City  of  Corpus  Christi.  Nueces  and 
Kleberg  Counties,  Texas. 
FOR  FURTHER  MFORMUTION  CONTACT: 

William  R.  Locke.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administratian,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2754. 
SUPPLENIEMTARY  INfORMATYOW:  The 
Federal  ^nergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  f*roposed  Modified 
Determinations  of  base  (100-year)  flood 
elevations  for  selected  locations  in  the 
City  of  Corpus  Christi,  Nueces  and 
Kleberg  Counties,  Texas,  previously 


published  at  56  FR  41316  on  August  20, 
1991,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234),  87  Stat  98a  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U.S.C.  4001- 
412&  and  44  CFR  part  67. 

List  of  SubjecU  in  44  CFR  Part  67 

Flood  insurance,  Floodpiains. 

On  page  41322,  in  the  August  20, 1991 
issue  of  the  Federal  Register  the  entries 
for  the  Gulf  of  Mexico,  Laguna  Madre, 
and  Corpus  Christi  Bay  under  Corpus 
Christi,  City  (Nueces  and  Kleberg 
Counties),  in  Texas,  are  corrected  to 
read  as  follows: 


Source  o(  flooding 


Gulf  o(  Mexico  eastern . 

Laguna  Madre 

Corpus  Chrisli. ......«»-.... 


Location 


EMSlHiy 


Mustang  Island  shoreline  southeast  o<  Coyote  Island 

West  of  Leeward  Orwe 

Wilsons  Cut „ 

Park  Road  No  22  approK*Tiate«v  2.200  feet  aouei  of  Commodores  Dnva 

Mustang  Island  nMesiem  srxxeknc  approumatety  8.000  feet  sowVi  of  Coyola 
Apprommaiefy  3.000  feet  northwest  of  Pelone  WarxJ 


Oapetin 

(eel  above 
ground' 


•10 
•8 

•8 
•8 

•8 
•8 


•13 

•9 
•8 

•10 

•8 

•to 


■  'Elevation  in  Feel  (NGVO). 

Issued:  November  27,  ISBL 
CAf .  ■3ii4"  Schaoerte, 

Administrator.  Federal  insuraace 

Administration. 

[FR  Doc  91-29839  Filed  l^-12-el:  8:45  em] 

BHJJNQ  CODE  •7ta-eS-M 

44  CFR  Part  t1 
RIN  3067-AB88 

Federal  Crime  insurance  ProQram 

-  agency:  Federal  Insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  amends 
the  list  of  jurisdictions  in  which  there 
exists  a  critical  crime  insurance 
availability  problem  that  has  not  been 
resolved  at  the  local  level  and  deletes 
from  eligibility  under  the  Federal  Crime 
Insurance  Program  (FCIP)  Delaware, 
Rhode  Island,  Tennessee,  and  the  Virgin 
Islands,  making  their  citizens  ineligible 
to  purchase  Federal  Crime  Insurance 
policies  against  burglary  and  robbery 
losses  under  the  FCIP  after  April  1. 1992. 
The  Federal  Insurance  Administrator 
has  determined  there  is  no  longer  a 
critical  crime  insurance  availability 
problem  in  these  jurisdictions. 


DATES:  Comments  must  be  received  on 
or  before  February  11, 1992. 

AOORESSES:  Persons  wishing  to 
comment  should  submit  comments  in 
duplicate  to  the  Rules  Docket  Qerk. 
Office  of  General  Counsel,  Federal 
Emeigency  Management  Agency,  SOO  C 
Street,  SW.,  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimber  A.  Wald,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
WashJiigton,  DC  20472,  telephone 
number  (202)  646-3440. 

SURm^MKNTARV  INFORMATION:  This 

action  is  being  taken  uiuler  the  authority 
of  12  U.S.C.  1740bbb-17,  on  the  basis  of 
the  Administrator's  continuing  review  of 
the  extent  of  any  critical  problem  of 
crime  insurance  availability  in  the 
various  states.  This  action  follows 
extensive  contact  efforts  with  Delaware, 
Rhode  Island,  Tennessee,  and  the  Virgin 
Islands. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  the 
final  rule  does  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  files  and  is  available  for 
public  inspection  and  copying  at  the 


Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emer^ncy 
Management  Agency,  500  C  Street. 
Washington,  DC  20472. 

The  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaller  entities 
and  has  not  undergone  regulatory 
flexibility  analysis. 

The  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  17. 1981.  and 
hence,  no  regulatory  analysis  has  been 
prepared. 

FEMA  has  determined  that  this 
proposed  rule  does  not  contain  a 
collection  of  information  requirement  as 
described  in  section  3504(b)  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  81 

Federal  crime  insurance  program. 

PART  81  [AMENDED] 

Accordingly,  44  CFR  part  81  is 
amended  as  follows: 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1749bbb.  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E0 12127. 

2.  In  S  61.1  paragraph  (b)(1)  is  revised 
to  read  as  follows: 
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§81.1    StatM  •ligiMt  for  the  sale  of  crim* 

Insurance. 

*        «        *        *        * 

(b)(1)  On  the  basis  of  the  information 
available,  the  Federal  Insurance 
Administrator  has  determined  that  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
States  set  forth  in  this  paragraph  have 
an  unresolved  critical  crime  insurance 
market  unavailability  problem  requires 
the  operation  of  the  Federal  Crime 
Insurance  Program  therein  as  of  April  1, 
1992: 


Alabama 

Maryland 

California 

New  |eney 

Connecticut 

New  York 

Florida 

Pennsylvania 

Georgia 

District  of  Columbia 

Illinoli 

Puerto  Rico 

Kansai 

Dated:  December  6, 1991. 
CM.  "Bud"  Schauerte, 
Federal  Insurance  Administrator. 
(FR  Doc.  91-29640  Filed  12-12-91:  8:45  am] 
BILUNQ  COOC  •71S-21-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  564  and  571 

[Docket  No.  8S-15;  Notice  11] 
RIN  2127-AE07 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps  Reflective  Devices 
and  Associated  Equipment 
Replaceable  Light  Source  Dimensional 
Information  and  Overhead  Roadway 
Sign  Illumination 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Supplemental  notice  of 
proposed  rulemaking;  extension  of 
comment  period. 

SUMMARY:  This  notice  grants  a  request 
from  the  Advocates  for  Highway  and 


Auto  Safety.  Chrysler  Corporation,  and 
the  Motor  Vehicle  Manufacturer's 
Association  for  extension  of  the  period 
to  submit  written  comments  on  an 
agency  Supplemental  Notice  of 
Proposed  Rulemaking  which  would 
establish  new  part  564  Replaceable 
Light  Source  Dimensional  Information, 
and  add  minimum  roadway  sign 
illumination  requirements  to  Federal 
Motor  Vehicle  Standard  No.  108.  Lamps, 
Reflective  Devices  and  Associated 
Equipment.  The  comment  closing  date  is 
changed  from  December  17, 1991,  to 
March  16, 1992. 

DATES:  Comments  must  be  received  on 
or  before  March  16, 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Docket  hours  are 
9:30  am.  to  4  pm..  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Van  Iderstine.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-5280. 
SUPPLEMENTARY  INFORMATION:  On 
October  18. 1991.  NHTSA  published  in 
the  Federal  Register  [56  FR  52242)  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  to  establish  a  new 
Part  564  Replaceable  Light  Source 
Dimensional  Information  which  would 
delete  the  need  to  petition  for  new 
headlamp  light  sources.  The  SNPRM 
also  proposed  that  one  set  of  four  test 
point  values  be  adopted  in  its  entirety  to 
assure  the  maintenance  of  minimum 
levels  of  illumination  for  overhead  and 
roadside  highway  signs.  The  agency 
originally  established  a  60-day  comment 
period. 

The  Advocates  for  Highway  and  Auto 
Safety  claimed  that  this  proposal  had 
offered  two  options  for  achievirg 
minimum  sign  illumination  and  thus, 
detailed  comments  would  be  necessary 


to  discuss  the  options.  Additionally. 
Advocates  stated  that  it  advised  a 
number  of  major  highway  safety  and 
other  transportation  organizations  of  the 
potential  impact  of  the  choice  between 
sign  illumination  and  glare.  It  stated  that 
it  and  many  of  the  other  groups  needed 
more  time  to  prepare  responses,  since 
many  have  major  convocations  in  the 
early  part  of  the  year  connected  with  the 
meetings  of  the  Transportation  Research 
Board  and  the  National  Committee  on 
Uniform  Traffic  Control  Devices.  Thus. 
it  requested  a  sixty  day  extension  of  the 
comment  period. 

Chrysler  Corporation  stated  that  its 
lack  of  confidence  in  its  ability  to 
comply  with  the  proposed  minimum  sign 
illumination  requirements  would  lead  to 
it  not  supporting  the  proposal  at  this 
time.  It  stated  that  it  has  performed 
some  headlamp  evaluations,  and  at  least 
two  do  not  meet  the  proposed 
requirements,  contrary  to  the 
expectations  expressed  in  the  notice.  It 
stated,  however,  that  given  time  to 
perform  further  evaluations,  it  would 
feel  more  confident  on  the  merits  of  the 
proposal  and  how  it  affects  Chrysler. 
Thus  it  requested  a  ninety  day  extension 
until  March  16. 1992. 

The  Motor  Vehicles  Manufacturers 
Association  expressed  a  similar  position 
to  that  of  Chrysler,  one  of  its  seven 
members.  It  urged  extension  to  March 
16. 1992.  also. 

After  consideration  of  the  request, 
NHTSA  has  decided  to  extend  the 
comment  period  until  March  16, 1992. 
The  agency  has  concluded  that  this 
extension  of  the  conmient  period  is 
warranted  considering  the  apparent 
significance  of  this  rulemaking,  and  the 
need  to  conduct  evaluations  and  tests, 
and  the  desire  to  discuss  the  proposal  at 
national  meetings  to  be  conducted  early 
next  year. 

Issued  on:  December  10. 1991. 
Barry  Felrice. 

Associated  Administrator  for  Rulemaking. 
[FR  Doc.  91-29877  Filed  12-12-91;  8:45  am] 
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to  discuss  the  options.  Additionally, 
Advocates  stated  that  it  advised  a 
number  of  major  highway  safety  and 
other  transportation  organizations  of  the 
potential  impact  of  the  choice  between 
sign  illumination  and  glare.  It  stated  that 
it  and  many  of  the  other  groups  needed 
more  time  to  prepare  responses,  since 
many  have  major  convocations  in  the 
early  part  of  the  year  connected  with  the 
meetings  of  the  Transportation  Research 
Board  and  the  National  Committee  on 
Uniform  Traffic  Control  Devices.  Thus, 
it  requested  a  sixty  day  extension  of  the 
comment  period. 

Chrysler  Corporation  stated  that  its 
lack  of  confidence  in  its  ability  to 
comply  with  the  proposed  minimum  sign 
illumination  requirements  would  lead  to 
it  not  supporting  the  proposal  at  this 
time.  It  stated  that  it  has  performed 
some  headlamp  evaluations,  and  at  least 
two  do  not  meet  the  proposed 
requirements,  contrary  to  the 
expectations  expressed  in  the  notice.  It 
stated,  however,  that  given  time  to 
perform  further  evaluations,  it  would 
feel  more  confident  on  the  merits  of  the 
proposal  and  how  it  affects  Chrysler. 
Thus  it  requested  a  ninety  day  extension 
until  March  16. 1992. 

The  Motor  Vehicles  Manufacturers 
Association  expressed  a  similar  position 
to  that  of  Chrysler,  one  of  its  seven 
members.  It  urged  extension  to  March 
16. 1992.  also. 

After  consideration  of  the  request. 
NHTSA  has  decided  to  extend  the 
conmienl  period  until  March  16. 1992. 
The  agency  has  concluded  that  this 
extension  of  the  conmient  period  is 
warranted  considering  the  apparent 
significance  of  this  rulemaking,  and  the 
need  to  conduct  evaluations  and  tests, 
and  the  desire  to  discuss  the  proposal  at 
national  meetings  to  be  conducted  early 
next  year. 

Issued  on:  December  10. 1991. 
Barry  Felrice. 

Associated  Administrator  for  Rulemaking. 
[FR  Doc.  91-29877  Filed  12-12-91;  8:45  am] 
BILUNQ  CODE  4910-S9-H 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rocky  Canyon  Timber  Sale,  Boise 
Natioruil  Forest,  Valley  County,  ID 

agency:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS]  for  a  timber  sale  located 
within  the  Bear  Wallow  inventoried 
roadless  area  (IRA),  on  the  Emmett 
Ranger  District,  Boise  National  Forest. 
The  project  area  is  approximately  10 
road  miles  north  of  Crouch,  Idaho,  and 
about  65  road  miles  north  of  Boise, 
Idaho. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  hereby  gives 
notice  of  the  environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  The  proposal  will  be  scoped  by 
two  pubUc  meetings,  to  be  held  on 
Tuesday.  January  14. 1992  in  Crouch, 
Idaho  at  the  Crouch  Community  Hall. 
The  meetings  will  be  held  from  12  to  1 
pm,  and  from  7  to  8:30  pm.  In  addition, 
the  Emmett  Ranger  District  will  mail  an 
informational  letter  and  request  for 
comments  in  early  December,  1991  to 
people  who  may  be  interested  or 
affected  by  the  decision.  Legal  notices 
inviting  comments  will  also  be 
published  in  local  newspapers. 
Comments  received  from  these  meetings 
and  request  for  comments  will  be 
incorporated  into  the  analysis  process. 

Additional  written  comments 
concerning  the  proposal  are  encouraged. 
To  be  considered  in  the  Draft 
Environmental  Impact  Statement  (DEIS), 
comments  should  be  submitted  by 
January  13, 1992. 


ADDRCSSES:  Submit  written  comments 

to:  District  Ranger  Emmett  Ranger 

District;  Boise  National  Forest;  1648  N. 

Washington;  Emmett,  ID  83617. 

FOR  FURTHER  INFORMATION  CONTACT 

Don  Dittmen  Timber  Management 

Assistant;  Emmett  Ranger  District;  (208) 

365-3811. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  proposed  action  is  to  help 
achieve  the  desire  future  condition  of  a 
healthy,  diverse  forest  in  which 
important  resource  values,  including 
healthy  timber  stands,  are  sustained. 
The  action  is  also  needed  to  help  meet 
the  goals  and  objectives  established  by 
the  Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  and  to  provide  raw  sawlogs  to 
help  sustain  local  sawmills  and 
maintain  local  economies.  The  project 
areas  is  located  in  the  Middle  Fork 
Payette  River  drainage. 

The  proposed  action  is  to  harvest 
approximately  15  million  board  feet 
(N^IBF)  of  sawtimber  from  about  3000 
acres,  using  helicopter  yarding  on 
approximately  95  percent  of  this  area. 
The  remaining  5  percent  of  the  area 
would  be  harvested  using  other  yarding 
systems.  Selection  harvest  methods 
would  be  undertaken,  and  an  uneven- 
aged  appearance  would  be  retained.  No 
winter  logging  would  occur.  Openings  of 
up  to  15  to  20  acres  could  be  created, 
where  needed  to  address  insect  and 
disease  infestations.  Up  to 
approximately  65  percent  of  the  Bear 
Wallow  IRA  could  be  treated.  Because 
much  of  the  transportation  system  is  in 
place,  new  development  would  be 
limited  to  construction  of  an  additional 
helicopter  landing  and  associated  short 
road  spurs  on  the  periphery  of  the  IRA. 
Improvement  of  a  portion  of  the  Middle 
Fork  Payette  River  road  would  also  be 
undertaken  to  reduce  sedimentation  and 
improve  water  quaUty.  As  part  of  this 
project,  areas  of  "dedicated"  old-growth 
within  the  project  area  would  be  more 
accurately  delineated. 

Alternatives  to  the  proposal  will 
consider  various  amounts  and 
combinations  of  activities.  The  most 
significant  differences  between 
alternatives  will  be:  (1)  The  amoimt  of 
inventoried  roadless  area  that  is 
harvested;  (2)  the  volume  of  timber 
harvested;  (3)  the  level  of  improvement 
to  a  portion  of  the  Middle  Fork  Payette 
River  road;  and  (4)  the  economic 
viabiUty  of  each  alternative.  A  "No 


Action"  (i.e..  the  project  will  not  occur] 
alternative  will  also  be  considered  in 
the  analysis. 

As  lead  agency,  the  Forest  Service 
will  analyze  and  document  direct, 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  Each 
alternative  will  include  mitigation 
measures  and  monitoring  requirements. 

The  EIS  will  tier  to  the  1990  Boise 
Forest  Plan  Final  Environmental  Impact 
Statement  (FEIS).  which  has  developed 
in  the  Forest  Plan  specific  goals, 
objectives,  desired  future  conditions, 
management  area  direction  and 
standards  for  the  project  area.  The 
project  area  is  located  in  the  Scriver 
Creek  Management  Area  45  of  the 
Forest  Plan.  Direction  for  this  area 
emphasizes  the  maintenance  of  the  high- 
quality  visual  resource  along  the  Middle 
Fork  Payette  River,  protection  of  wildlife 
winter  range  along  the  lower  Middle 
Fork  Payette  River,  and  improvement  of 
water  quality  and  Hsh  habitat. 

Preliminary  issues  for  the  proposal 
include  the  following: 
— Effect  on  winter  recreation  and  big- 
game  winter  range; 
— Effect  on  public  safety  and  summer 

recreation  during  harvest  and  log 

haul; 
— Effect  on  sedimentation,  water 

quality,  fish  habitat  and  the  Middle 

Fork  Payette  River's  status  as  a  State 

of  Idaho  "stream  segment  of  concern; 
— Effect  on  the  high-quality  visual 

resource  along  the  Middle  Fork 

Payette  River 
—Effect  on  the  Middle  Fork  Payette 

River's  eligibiliUty  for  further  study  as 

a  potential  "Recreational"  riven 
— Effect  on  "dedicated"  old-growth 

habitat; 
— Effect  on  the  level  of  harvest-created 

("activity")  fuels; 
— Effect  on  the  undeveloped  character 

of  the  Bear  Wallow  IRA;  and 
— Cumulative  effects  on  water  quality, 

and  wildlife  and  fish  habitat. 

The  scoping  process  for  this  project  is 
intended  to  further  defme  these  and 
other  preliminary  issues. 

Federal,  State  and  local  agencies, 
potential  purchasers,  and  other 
organizations  and  individuals  who  may 
be  interested  in  or  affected  by  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  includes 
identifying  major  issues:  determining 
potential  cooperating  agencies;  and 
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identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 

The  analysis  is  expected  to  take 
approximately  seven  months.  The  DEIS 
is  scheduled  to  be  completed  and 
available  for  public  review  in  June.  1992. 
The  FEIS  and  Record  of  Decision  are 
scheduled  to  be  completed  by  October, 
1992. 

The  District  Ranger.  Emmett  Ranger 
District,  Boise  National  Forest,  is  the 
responsible  official. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 
DEISs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviwere' 
position  and  contentions  [Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  553  [1978]).  Environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  FEIS 
[City  ofAngoon  v.  Hodel.  Ninth  Circuit, 
1986;  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  [E.D.  Wis. 
1980]).  The  reason  for  this  is  to  insure 
that  substantative  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  FEIS. 

Dated:  December  2, 1991. 
Paul  Moraz, 

Acting  District  Ranger. 

(FR  Doc.  88-29782  Filed  12-12-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  79-91] 

Foreign-Trade  Zone  72— Indianapoiis, 
IN;  Application  for  Subzone  Hurco 
Machine  Tod  Ptant,  Indianapolis,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  FTZ  72,  requesting 
special-purpose  subzone  status  for  the 
machine  tool  manufacturing  facility  of 
Hurco  Companies,  Inc.  (Hurco)  in 
Indianapolis,  Indiana.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C  Bla-81u). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  6, 1991. 

The  Hurco  plant  (188,000  sq.  ft.  on  9.5 
acres)  is  located  at  One  Technology 
Way,  6460  Saguaro  Court,  in  northwest 
Indianapolis.  The  facility  (321 
employees),  which  includes  operations 
of  two  Hurco  subsidiaries — Autobend 
Systems  and  Hurco  Manufacturing 
Company — ^is  used  to  manufacture 
stand-alone  computer  numerical  control 
(CNC)  machine  tools,  press  brake 
gauging  systems,  and  the 
microprocessor-based  electronic 
controls  and  software  for  such  machine 
tools.  Certain  components  (currently 
about  half  of  total  value)  are  purchased 
from  abroad,  including  machine  tools, 
parts  for  machine  tools,  power 
transmission  items,  electrical  motors 
and  generators,  electrical  capacitors  and 
resistors,  printed  circuits,  consoles  for 
electric  controls,  cathode  ray  tubes, 
diodes,  transistors,  semi-conductors, 
electrical  insulators,  rubber  tubes  and 
hoses,  iron  and  steel  pipe  fittings, 
screws,  bolt,  taps,  valves,  Uquid  pumps 
and  parts,  and  air/vacuum  pumps  and 
parts. 

Zone  procedures  would  exempt  Hurco 
from  Customs  duty  payments  on 
material  used  in  production  for  export 
On  domestic  sales  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  products  (zero-9.5 
percent).  The  duty  rates  on  the  foreign 
materials  range  from  zero  to  15  percent. 
The  application  indicates  that  zone 
savings  will  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  approved  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Conunerce. 
Washington.  DC  20230;  John  F.  Nelson. 
District  Director,  U.S.  Customs  Service, 
North  Central  Region,  55  Erieview  Plaza, 
Cleveland.  OH  44114;  and  Colonel  David 
E.  Peixotto.  District  Engineer,  U.S.  Army 
Engineer  District  Louisville.  P.O.  Box  59. 
Louisville.  Kentucky,  40210-0059. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 


postmarked  on  or  before  January  27, 

1991. 
A  copy  of  the  application  is  available 

for  public  inspection  at  each  of  the 

following  locations: 

Office  of  the  District  Director,  U.S. 
Department  of  Commerce,  One  North 
Capitol  Ave.  suite  520,  Indianapolis, 
Indiana  48204. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Avenue,  NW.,  room 
3716,  Washington,  DC  20230. 
Dated:  December  6, 1991. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-29863  Filed  12-12-91;  8:45  am] 
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(Docket  No.  78-91] 

Foreign-Trade  Zone  37— Orange 
County,  NY;  Application  for  Subzone 
Bally  Footwear  and  Accessories 
Distribution  FaciUty  New  Rochelle, 
Westchester  County,  NY  (New  York 
Port  of  Entry) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Orange.  New 
York,  grantee  of  FTZ  37,  requesting 
special-purpose  subzone  status  for  the 
distribution  facility  of  Bally,  Inc.  located 
in  New  Rochelle.  New  York.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6, 1991. 

The  Bally  facility  (3.96  acres,  172,432 
sq.  ft.)  is  located  at  20  Commerce  Drive, 
New  Rochelle.  The  facility  is  used  to 
inspect,  package,  and  distribute  shoes 
and  accessories,  and  to  assemble  shoe 
and  accessory  sets.  Accessories  include 
handbags,  leather  goods,  leather  belts, 
.men's  outerwear,  neckwear,  and 
executive  leather  goods.  Most  of  the 
shoes  and  accessories  are  purchased 
from  abroad  and  a  substantial  portion  is 
reexported. 

Zone  procedures  woidd  exempt  Bally, 
Inc.  from  Customs  duty  payments  on 
products  that  are  reexported.  Damaged 
merchandise  also  would  be  exempt  from 
Customs  duty  payments.  On  sales  to  the 
domestic  market,  the  company  would  be 
able  to  defer  duty  payments.  The 
applicant  indicates  that  zone  savings 
will  improve  the  plant's  competitiveness 
in  international  markets  and  would 
increase  export  opportunities  to  North 
and  South  America. 


!,  December  13,  1991  /  Notices 


Airport 
'2,  requesting 
atus  for  the 
g  facility  of 
rco)  in 
application 
the 

rade  Zones 
81a-81u). 
Joard  (15  CFR 
led  on 

I  sq.  ft.  on  9.5 

chnology 

in  northwest 

J21 

s  operations 

-Autobend 

acturing 

jfacture 

erical  control 

I  brake 

tronic 

luch  machine 

(currently 

re  purchased 

chine  tools, 

iwer 

cal  motors 

capacitors  and 

consoles  for 

■ay  tubes, 

onductors, 

!r  tubes  and 

Fittings, 

hquid  pumps 

1  pumps  and 

exempt  Hurco 
nts  on 
n  for  export, 
ipany  would 
rates  that 
(zero-9.5 
1  the  foreign 
to  15  percent, 
that  zone 
the  plant's 
less. 
Board's 
committee 
(stigate  the 
Jie  Board.  The 
mis  Puccinelli 
>  Zones  Staff, 
erce, 

\\n  F.  Nelson, 
toms  Service, 
•irieview  Plaza, 
Colonel  David 
eer,  U.S.  Army 
e,  P  O.  Box  59. 
0-0059. 
he  proposed 
i  ting  from 
[lould  be 
Executive 
>elow  and 


postmarked  on  or  before  January  27, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  District  Director,  U.S. 
Department  of  Commerce,  One  North 
Capitol  Ave.  suite  520,  Indianapolis, 
Indiana  46204. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  h 
Pennsylvania  Avenue.  NW..  room 
3716,  Washington,  DC  20230. 
Dated:  December  6, 1991. 

)ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-29863  Filed  12-12-91;  8:45  am] 

BlUJfM  COOC  3510-OS-M 


(Docket  No.  78-91] 

Foreign-Trade  Zone  37— Orange 
County,  NY;  Application  for  Subzone 
Baliy  Footwear  and  Accessories 
Distribution  FaciUty  New  Rocheiie, 
Westchester  County,  NY  (New  York 
Port  of  Entry) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Orange.  New 
York,  grantee  of  FTZ  37,  requesting 
special-purpose  subzone  status  for  the 
distribution  facility  of  Bally,  Inc.  located 
in  New  Rocheiie.  New  York.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U5.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6, 1991. 

The  Bally  facility  (3.96  acres,  172.432 
sq.  ft.)  is  located  at  20  Commerce  Drive, 
New  Rocheiie.  The  facility  is  used  to 
inspect,  package,  and  distribute  shoes 
and  accessories,  and  to  assemble  shoe 
and  accessory  sets.  Accessories  include 
handbags,  leather  goods,  leather  belts, 
.men's  outerwear,  neckwear,  and 
executive  leather  goods.  Most  of  the 
shoes  and  accessories  are  purchased 
from  abroad  and  a  substantial  portion  is 
reexported. 

Zone  procedures  would  exempt  Bally. 
Inc.  from  Customs  duty  payments  on 
products  that  are  reexported.  Damaged 
merchandise  also  would  be  exempt  from 
Customs  duty  payments.  On  sales  to  the 
domestic  market,  the  company  would  be 
able  to  defer  duty  payments.  "The 
applicant  indicates  that  zone  savings 
will  improve  the  plant's  competitiveness 
in  international  markets  and  would 
increase  export  opportunities  to  North 
and  South  America. 
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In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  Jean  F.  Maguire, 
Area  Director.  U.S.  Customs  Service. 
New  York  Seaport  Area,  room  423,  6 
World  Trade  Center,  New  York.  NY 
10048;  and.  Colonel  R.  M.  Danielson, 
District  Engineer.  U.S.  Army  Engineer 
District  New  York,  26  Federal  Plaza, 
New  York,  NY  10278-0090. 

Comments  concerning  the  proposed 
foreign- trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  24. 
1992. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  room  3718.  Fed.  Office  Bldg..  26 
Federal  Plaza,  New  York.  NY  10278. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  December  6, 1991. 
John  J.  Da  Fonts,  ]u 

Executive  Secretary. 

(FR  Doc.  91-29868  Filed  12-12-91:  8:45  am] 

MLUNG  CODE  3S10-OS-M 


[Docket  80-91] 

Foreign-Trade  Zone  151— Findlay,  OH; 
Application  for  Subzone  Consolidated 
Biscuit  Company  Food  Products  Plant, 
McComb,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Community  Development 
Foundation,  grantee  of  FTZ  151.  Findlay. 
Ohio,  requesting  special-purpose 
subzone  status  for  the  food  products 
manufacturing  facilities  of  Consolidated 
Baking  Company  (CBC),  McComb 
(Hancock  County),  Ohio.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6. 1991. 

The  CBC  facility  (495,400  sq.  ft.  on  28 
acres;  1,500  employees)  is  used  to 
manufacture,  warehouse  and  distribute 
baked  cookies  and  crackers  for  both  the 
domestic  market  and  export.  It  is 
located  at  Rader  Road  and  Township 


Road  105  in  McComb,  Ohio, 
approximately  10  miles  northwest  of 
Findlay  and  55  miles  southwest  of 
Toledo.  Ohio. 

The  firm  purchases  most  of  the 
ingredients  for  its  products  from 
domestic  sources,  including  sugar  and 
milk  products.  The  ingredients  sourced 
from  abroad  include  fig  paste, 
compound  chocolate  chips,  coconut, 
canola  oil  and  lactalbumin  (duty  rate 
range:  free — 3.5%,  $.44/kg).  Chocolate 
chips  are  subject  to  a  USDA  Sugar 
Containing  Product  quota,  and  the 
application  indicates  that  Customs  entry 
would  be  made  on  this  product  prior  to 
admission  to  the  subzone. 

Zone  procedures  would  exempt  CBC 
from  Customs  duty  payments  on  the 
foreign  ingredients  used  in  its  export 
product.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  duty 
rates  that  apply  to  finished  baked  food 
products  (HTS  Heading  1905;  duty  rate: 
free).  The  applicant  indicates  that 
subzone  status  would  help  improve 
CBC's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  John  F.  Nelson. 
District  Director,  U.S.  Customs  Service, 
North  Central  Region.  55  Erieview  Plaza. 
Cleveland,  Ohio  44114;  and.  Colonel 
John  W.  Morris,  District  Engineer,  U.S. 
Army  Engineer  District  Buffalo,  1776 
Niagara  Street.  Buffalo,  New  York 
14207-3199. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  27, 
1992. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 
Service.  234  N.  Summit  Street,  room 
704,  Toledo.  Ohio  43604. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 
Dated:  December  6, 1991. 

lohn  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

(FR  Doc.  91-29864  Filed  12-12-91;  8:45  am] 

MLUNO  COOC  3S10-OS-M 


International  Trade  Administration 
(A-351-602] 

Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  Brazil;  Intent  To  Revoke 
Antidumping  Duty  Order 

agency:  International  Trade 
Administration/ Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  certain  carbon  steel  butt-weld 
pipe  fittings  from  Brazil.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  December  31. 1991. 
EFFECTIVE  DATE:  December  13. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marenick,  Office  of  Antidumping 
Compliance,  Internationa!  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 
telephone  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: . 

Background 

On  December  17. 1986.  the 
Department  of  Commerce  ("the 
Department")  published  an  antidumping 
duty  order  on  certain  carbon  steel  butt- 
weld  pipe  fittings  from  Brazil  (51  FR 
45152).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  31, 1991. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31. 
1991.  in  accordance  with  the 
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Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31, 1991.  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19  CFR 
353.25(d). 

Dated:  December  5, 1991. 
Roland  MacDonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc.  91-29861  Filed  12-12-91;  8:45  am] 

MLUNQ  CODE  »10-0S-« 


lA-401-004] 

Carton  Closing  Staples  and  Stapling 
Mactiines  From  Sweden;  Intent  To 
Revoke  Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  carton  closing  staples  and 
stapling  machines  from  Sweden. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  December  31, 
1991. 
EFFECTIVE  DATE:  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Victor  or  Tom  Futtner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-0090. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  20, 1983.  the 
Department  of  Commerce  ("the 
Department ")  published  an  antidumping 
duty  order  on  carton  closing  staples  and 
stapling  machines  from  Sweden  (48  FR 
38250).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 


Opportiinity  to  Ob)ect 

No  later  than  December  31, 1991. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidimtping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  MS.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 
1991.  in  accordance  with  the 
Department" s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31, 1991,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  writh  19 
CFR  353.25(d). 

Dated:  December  S.  1991. 
Roland  MacDonaM. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc.  91-29885  Filed  12-12-91;  8:45  am) 

BILUNG  CODE  3510-OS-M 

[A-5S8-092] 

Large  Electric  Motors  from  Japan; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  pubUc  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  large  electric  motors  from 
Japan.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  no  later  than 
December  31. 1991. 
EFFECTIVE  DATE:  December  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  Mason  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  24. 1980.  the 
Department  of  Commerce  ("the 
Department")  published  an  antidumping 
duty  order  on  large  electric  motors  from 
Japan  (45  FR  73723).  The  Department 


has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  31, 1991, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washingtion,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31. 1991,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  5, 1991. 
Roland  MacDonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-29886  Filed  12-12-91:  8:45  am) 
WLLMO  COW  asw-oMi 


[A-583-5M] 

Porcelain-on-Steel  Cooking  Ware  From 
Taiwan;  Intent  To  Revoke  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 

Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  dufy 
order  on  porcelain-on-steel  cooking 
ware  from  Taiwan.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  December  31, 1991. 
EFFECTIVE  DATE:  December  13. 1991. 
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has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  31, 1991, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washingtion.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31, 1991.  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  5. 1991. 
Roland  MacDonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-29866  Filed  12-12-91;  8:45  am] 
WLUNQ  CODE  aSW-0»4i 


(A-583-5M] 


Porcelain-on-Steel  Cooking  Ware  From 
Taiwan;  Intent  To  Revoke  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  noti^ng  the  public  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  porcelain-on-steel  cooking 
ware  from  Taiwan.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  December  31. 1991. 
EFFECTIVE  DATE:  December  13. 1991. 


^R  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Melissa  Skinner,  Office 
^f  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-4851. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2. 1986.  the  Department 
if  Commerce  ("the  Department") 
ublished  an  antidumping  duty  order  on 
orcelain-on-steel  cooking  ware  from 
Taiwan  (51  FR  43416).  The  Department 
pas  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
bie  most  recent  four  consecutive  annual 
anniversary  months. 
I    The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
!§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  December  31, 1991, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
{international  Trade  Administration, 
jroom  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31. 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31. 1991.  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
i  CFR  353.25(d). 

I     Dated:  December  5. 1991. 
Roland  NtacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  91-29867  Filed  12-12-91:  8:45  am] 

8ILUNG  CODE  3S10-OS-« 

(A-S88-046] 

Polychloroprene  Rubber  From  Japan; 
Intent  To  Revoke  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  polychloroprene  rubber  from  japan. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  December  31, 
1991. 

EFFECTIVE  DATE:  December  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Askey  or  Melissa  Sinner,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230,  telephone:  (202)  377-4851. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  9. 1971.  the  Department 
of  Treasury  published  an  antidumping 
finding  on  polychloroprene  rubber  from 
Japan  (38  FR  33593).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  , 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object  •' 

No  later  than  December  31. 1991. 
interested  parties,  as  defined  in 
S  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  ':.ssis*ant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31. 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
December  31, 1991,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19  CFR 
353.25(d). 


Dated:  December  5, 1991. 
Roland  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-29862  Filed  12-12-91:  8:45  am) 
BiLUNO  COOE  SSt»4»-M 


(A-58O-810,  A-5«3-«151 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Welded 
Stainless  Steel  Pipes  From  the 
Republic  of  Korea  and  Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Crow,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230:  telephone  (202) 
377-0116. 

Initiation  of  Investigations 

The  Petition 

On  November  18. 1991.  we  received  a 
petition  filed  in  proper  form  by  Avesta 
Sandvik  Tube.  Inc..  Bristol  Metals. 
Damascus  Tubular  Products.  Trent  Tube 
Division  of  the  Crucible  Materials 
Corporation,  and  the  United 
Steelworkers  of  America  (the 
petitioners).  Supplements  to  me  petition 
were  received  on  November  27.  and 
December  5. 1991.  In  accordance  with  19 
CFR  353.12.  the  petitioners  allege  that 
welded  ASTM  A-312  austenitic 
stainless  steel  pipe  (WSSP)  from  the 
Republic  of  Korea  (Korea)  and  Taiwan 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to.  a 
U.S.  industry. 

The  petitioners  have  stated  that  they 
have  standing  to  file  the  petition 
because  they  are  interested  parties,  as 
defined  under  sections  771(8)(C)  and  (D) 
of  the  Act,  and  because  they  have  filed 
the  petition  on  behalf  of  U.S.  industry 
producing  a  product  that  is  subject  to 
these  investigations  and  on  behalf  of  a 
certified  union  representing  workers  in 
the  domestic  welded  steel  pipe  industry. 
If  any  interested  party,  as  described 
under  paragraphs  (C).  (D).  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  for,  or  opposition  to.  this 
petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration- 


65044 


Federal  Register  /  Vol.  56,  No.  240  /  Friday,  December  13,  1991  /  Notices 


Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

United  States  Price  and  Foreign  Market 
Value 

For  both  countries  subject  to  these 
investigations,  petitioners'  estimate  of 
U.S.  price  (USP)  is  based  on  domestic 
industry  sources  and  is  comprised  of 
sales,  bids,  or  offers  for  sale  of  the 
subject  merchandise  in  the  United 
States  by  Korean  and  Taiwanese 
manufacturers.  Petitioners  adjusted  U.S. 
price  for  movement  charges,  credit  and 
duty  drawback. 

The  petitioners'  estimate  of  foreign 
market  value  (FNfV)  for  both  countries  is 
based  on  actual  home  market  sales 
prices  obtained  from  market  research 
commissioned  by  petitioners  in  Korea 
and  Taiwan.  Petitioners  deducted 
discounts,  rebates  and  promotions, 
movement  charges,  credit  expenses, 
warranty  expenses,  and  advertising 
expenses. 

Certain  Korean  and  Taiwanese  U.S. 
prices  were  based  on  those  sales  or 
offers  for  sale  which  were  more  than  12 
months  older  than  the  date  of  the  filing 
of  this  petition.  For  purposes  of 
initiation,  we  are  not  accepting 
petitioner's  less  than  fair  value 
allegations  which  were  based  on  non- 
contemporaneous  comparisons  of  U.S. 
prices  and  FMV. 

Based  on  the  comparisons  of  the 
prices  accepted  by  the  Department,  the 
alleged  dumping  margins  for  WSSP  from 
Korea  range  from  9.0  to  31.7  percent,  and 
those  from  Taiwan  range  from  1.7  to  31.9 
percent. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  to  WSSP  from 
Taiwan.  Petitioners  allege  that 
Taiwanese  exporters  had  reason  to 
believe,  at  some  time  prior  to  the 
beginning  of  the  proceeding,  that  a 
dumping  proceeding  was  likely.  They 
therefore  state  that  the  Department 
should  examine  imports  beginning  with 
the  three  months  prior  to  the  month  the 
petition  was  filed,  pursuant  to 
§  353.15(g)  of  the  Department's 
regulations. 

Initiation  of  Investigations 

We  have  examined  the  petitions  on 
WSSP  from  Korea  and  Taiwan  and  have 
found  that  the  petitions  meet  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore  we  are  initiating 


antidumping  duty  investigations  to 
determine  whether  imports  of  WSSP 
from  the  above-referenced  countries  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

Scope  of  Investigations 

The  merchandise  subject  to  these 
investigations,  WSSP,  is  austenitic 
stainless  steel  pipe  that  meets  the 
standards  and  specifications  set  forth  by 
the  American  Society  for  Testing  and 
Materials  (ASTM)  for  the  welded  form 
of  chromium-nickel  pipe  designated 
ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  sea.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  hmited  to, 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines  and  paper 
process  machines. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.40.1000, 
7306.40.5010,  7306.40.5030.  7306.40.5050. 
and  7306.40.5070.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  these  investigations 
is  limited  to  welded  austenitic  stainless 
steel  pipes.  The  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes.  Our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

Preliminary  Determinations  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
will  determine  by  January  2, 1992. 
whether  there  is  a  reasonable  indication 
that  imports  of  WSSP  from  Korea  and 
Taiwan  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  its  determinations  are 
negative,  the  investigations  will  be 
terminated.  Otherwise,  if  the 
investigations  proceed  normally,  the 
Department  will  make  its  preliminary 
determinations  on  or  before  April  27. 
1992. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  December  9, 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  91-29860  Filed  12-12-91;  8:45  am) 

BILUNO  COOC  3S1l>-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Species, 
Review  of  the  Status  of  Hart>or 
Porpoise 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  receipt  of  a  petition. 

summary:  NMFS  has  received  a  petition 
presenting  substantial  information  from 
the  Sierra  Club  Legal  Defense  Fund  on 
behalf  of  the  International  Wildlife 
Coalition  and  12  co-petitioners  to  list  the 
Gulf  of  Maine/Bay  of  Fundy  population 
of  the  harbor  porpoise  [Phocoena 
phocoena)  as  threatened  under  the 
Endangered  Species  Act  (ESA). 
DATES:  Comments  and  information  must 
be  received  by  February  11, 1992. 
addresses:  Copies  of  the  petition  are 
available  from  and  comments  should  be 
addressed  to  Dr.  Nancy  Foster,  Director. 
Office  of  Protected  Resources,  F/PR, 
National  Marine  Fisheries  Service,  1335 
East- West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMA-HON  CONTACT: 

Robert  C.  Ziobro,  Protected  Species 
Management  Division,  NMFS,  301-427- 
2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA,  and  50  CFR  part 
424,  contain  provisions  allowing 
interested  parties  to  petition  for  listing 
under  the  ESA.  Within  90  days  after 
receiving  a  petition,  a  determination 
must  be  made  concerning  whether  the 
petition  presents  substantial  information 
indicating  that  the  petitioned  action  may 
be  warranted.  If  a  petition  presents 
substantial  information,  a  review  is 
conducted  to  determine  if  the  petitioned 
action  may  be  warranted. 

On  September  18, 1991,  NMFS 
received  from  the  Sierra  Club  Legal 
Defense  Fund,  on  behalf  of  the 
International  Wildlife  Coalition  and  12 
co-petitioners,  a  petition  to  Ust  the  Gulf 
of  Maine/Bay  of  Fundy  population  of 
the  harbor  porpoise  as  threatened  under 
the  ESA. 

Presentation  of  Substantial  Informadon 

NMFS  has  determined  that  the 
petition  presents  substantial 
information.  A  copy  of  the  petition  is 
available  upon  request  (see 

ADDRESSES). 

Review 

NMFS  will  conduct  a  review  to 
determine  if  the  petitioned  action  to  list 
the  Gulf  of  Maine/Bay  of  Fundy  harbor 


lay,  December  13,  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  240  /  Friday.  December  13,  1991  /  Notices 


65045 


lations  to 
ts  of  WSSP 
1  countries  are 
sold  in  the 
fair  value. 


:t  to  these 

lustenitic 

leets  the 

ms  set  forth  by 

Testing  and 

welded  form 

lesignated 

)rming 

jroducts  into  a 
welding  along 
jdity  product 
it  to  transmit 
plications  for 
i  limited  to, 

ochemical 
>ss  and 
od  processing 
les  and  paper 

ts  are 
er  the 

riff  Schedule 
W.IOOO. 
7306.40.5050. 
h  these 
pipes  and 
nvestigations 
nitic  stainless 
leadings  are 
and  customs 
cription  of  the 
)ns  is 

ns  by  the 
nission 

I  Commission 
2, 1992, 

ible  indication 
n  Korea  and 
iring,  or 
).  a  U.S. 
lons  are 
IS  will  be 
the 

rmally,  the 
preliminary 
re  April  27. 

pursuant  to 
t  and  19  CFR 


!-«l:  8:45  am] 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Species, 
Review  of  the  Status  of  Hart>or 
Pofpoise 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  receipt  of  a  petition. 

summary:  NMFS  has  received  a  petition 
presenting  substantial  information  from 
the  Sierra  Club  Legal  Defense  Fund  on 
behalf  of  the  International  Wildhfe 
Coalition  and  12  co-petitioners  to  list  the 
Gulf  of  Maine/Bay  of  Fundy  population 
of  the  harbor  porpoise  (Phocoena 
phocoena)  as  threatened  under  the 
Endangered  Species  Act  (ESA). 
DATES:  Comments  and  information  must 
be  received  by  February  11, 1992. 
ADDRESSES:  Copies  of  the  petition  are 
available  from  and  comments  should  be 
addressed  to  Dr.  Nancy  Foster.  Director, 
Office  of  Protected  Resources,  F/PR. 
National  Marine  Fisheries  Service,  1335 
East- West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ziobro,  Protected  Species 
Management  Division.  NMFS,  301-427- 
2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA,  and  50  CFR  part 
424,  contain  provisions  allowing 
interested  parties  to  petition  for  listing 
under  the  ESA.  Within  90  days  after 
receiving  a  petition,  a  determination 
must  be  made  concerning  whether  the 
petition  presents  substantial  information 
indicating  that  the  petitioned  action  may 
be  warranted.  If  a  petition  presents 
substantial  information,  a  review  is 
conducted  to  determine  if  the  petitioned 
action  may  be  warranted. 

On  September  18. 1991.  NMFS 
received  from  the  Sierra  Club  Legal 
Defense  Fund,  on  behalf  of  the 
International  Wildlife  Coalition  and  12 
co-petitioners,  a  petition  to  hst  the  Gulf 
of  Maine/Bay  of  Fundy  population  of 
the  harbor  porpoise  as  threatened  under 
the  ESA. 

Presentation  of  Substantial  Informiatioa 

NMFS  has  determined  that  the 
petition  presents  substantial 
information.  A  copy  of  the  petition  is 
available  upon  request  (see 
ADDRESSES). 

Review 

NMFS  will  conduct  a  review  to 
determine  if  the  petitioned  action  to  list 
the  Gulf  of  Maine/Bay  of  Fundy  harbor 


porpoise  as  threatened  is  warranted. 
This  review  will  be  conducted  in 
conjunction  with  the  status  review  of 
the  harbor  porpoise  initiated  by  NMFS 
in  February  1991.  Section  4  of  the  ESA 
requires  that  within  12  months  of  receipt 
of  a  substantial  petition,  the  Secretary  of 
Commerce  make  one  of  the  following 
findings:  (1)  The  petitioned  action  is  not 
warranted;  (2)  the  petitioned  action  is 
warranted:  or  (3)  the  petitioned  action  is 
warranted,  but  pending  listing  proposals 
preclude  immediate  proposal  of  a 
regulation  to  implement  the  action.  A 
notice  of  Hnding  must  be  published  in 
the  Federal  Register  and,  in  the  case  of 
(2)  above,  a  proposed  regulation  to 
implement  the  action  must  be  included. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  data,  NMFS  is  soliciting 
information  concerning  the  status  of  the 
Gulf  of  Maine/Bay  of  Fundy  harbor 
porpoise  from  any  interested  person. 
NNQ^  requests  that  data,  information, 
and  comments  be  accompanied  by  (1) 
supporting  documentation  such  as  maps, 
bibliographic  reference,  or  reprints  of 
pertinent  publications,  and  (2)  the 
person's  name,  address,  and  any  . 
association,  institution,  or  business  that 
the  person  represents. 

On  February  12, 1991  (56  FR  5684), 
NMFS  published  a  notice  of  intent  to 
conduct  a  status  review  and  request  for 
information  on  the  harbor  porpoise. 
Information  submitted  as  a  result  of  that 
request  need  not  be  resubmitted. 

Dated:  December  9, 1991. 
David  S.  Crestin, 

Acting  Assistant  Administrator  for  Fisheries. 
(FR  Doc.  91-29834  Filed  12-12-91:  8:45  am] 
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Patent  and  Trademark  Office 

Trademark  Affairs  Public  Advisory 
Committee;  Meetings 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 
DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  p.m.  on  February  25. 1992. 
and  from  9  a.m.  until  1  p.m.  on  February 
26, 1992. 

PtACE:  U.S.  Patent  and  Trademark 
Office.  2900  Crystal  Drive,  Arlington, 


Virginia,  in  the  Conference  Room  on  the 
Lobby  level. 

STATUS:  The  meeting  will  be  open  to 
public  observation;  seating  will  be 
available  for  the  public  on  a  first-come- 
first-served  basis.  Members  of  the  public 
will  be  permitted  to  make  oral 
comments  of  three  (3)  minutes  each. 
Written  comments  and  suggestions  will 
be  accepted  before  or  after  the  meeting 
on  any  of  the  matters  discussed.  Copies 
of  the  minutes  will  be  available  upon 
request. 

MATTERS  TO  BE  CONSIDERED:  The 
agenda  for  the  meeting  is  as  follows: 

(1)  Finance.         '; 

(2)  Automation.  ^ 

(3)  Strategic  Planning. 

(4)  Current  Trademark  Office  Practice 
Issues. 

(5)  International  Trademark  Law. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  For  further  information, 
contact  Lynne  Beresford,  Office  of  the 
Assistant  Commissioner  for 
Trademarks.  Building  CPK2,  room  910, 
Patent  and  Trademark  Office. 
Washington.  DC  20231.  Telephone:  (703) 
305-9464. 

Dated;  December  31, 1991. 

Douglas  B.  Comer, 

Deputy  Assistant  Secretary  and 
Commissioner  of  Patents  and  Trademarks. 

[FR  Doc.  91-29797  Filed  lZ-12-91:  8:45  am) 

BIUJNQ  CODE  SSIO-lt-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Negotiated  Settlement  on  Import 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Panama 

December  10, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  and  announcing  a  guaranteed 
access  level. 

effective  date:  December  17, 1991  and 

January  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION: 

Authorit>':  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  6, 1991,  the 
Governments  of  the  United  States  and 
Panama  agreed  to  establish  designated 
consultation  levels  for  cotton  textile 
products  in  Categories  347 /34& 
produced  or  manufactured  in  Panama 
and  exported  during  three  consecutive 
one-year  periods  beginning  on  April  1, 
1991  and  extending  March  31, 1994. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  Categories  347/348  for  the  first 
agreement  period. 

Also,  the  two  governments  agreed  to 
establish  Guaranteed  Access  Levels 
(GALS)  for  Categories  347/348  for  the 
periods  beginning  on  February  1, 1992 
through  March  31, 1993  and  April  1, 1993 
through  March  31. 1994. 

For  goods  to  be  exported  from 
Panama  on  and  after  February  1. 1992. 
the  U.S.  Customs  Service  will,  beginning 
on  January  1, 1992.  start  signing  the  first 
section  of  the  form  TTA-ZTtiP  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Categories  347/348  that  are  destined 
for  Panama  and  subject  to  the  GAL 
established  for  Categories  347/348. 
These  products,  which  are  assembled  in 
Panama  from  parts  cut  in  the  United 
States  from  fabric  formed  in  the  United 
States,  are  governed  by  Harmonized 
Tariff  item  number  9802.00.8010  and 
chapter  61  Statistical  Note  5  and  chapter 
62  Statistical  Note  3  of  the  Harmonized 
Tariff  Schedule. 

Interested  parties  should  be  aware 
that  shipments  of  cut  parts  in  Categories 
347/348  must  be  accompanied  by  a  form 
ITA-370P,  signed  by  a  U.S.  Customs 
officer,  prior  to  export  from  the  United 
States  for  assembly  in  Panama  in  order 
to  qualify  for  entry  under  the  Special 
Access  Program. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990).  Also 
see  56  FR  43909,  published  on  September 
5, 1991. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR  26057. 
published  on  July  la  1987;  and  54  FR 
50425.  published  on  December  6, 1989. 
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The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Coounittae  for  the  Implementatian  of  Textile 
Agreements 

December  10. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  August  28, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  textile  products  in  Categories  347/ 
348.  produced  or  manufactured  in  Panama 
and  exported  during  the  period  which  began 
on  January  31. 1991  and  extends  through 
January  30. 1992. 

Effective  on  December  17, 1991,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  November  6, 1991,  to 
amend  the  restraint  period  for  Categories 
347/348  for  the  new  period  which  began  on 
April  1, 1991  and  extends  through  March  31, 
1992.  The  current  level  shall  remain  at  350,092 
dozen  '. 

You  are  directed  to  deduct  89.317  dozen 
from  the  ciurent  charges  made  to  Categories 
347/348.  The  remaining  charges  made  to 
Categories  347/348  shall  be  retained. 

Beginning  on  January  1, 1992.  U.S.  Customs 
is  directed  to  start  signing  the  first  section  of 
the  form  rrA-370P  for  shipments  of  U.S. 
formed  and  cut  parts  in  Categories  347/348 
that  are  destined  for  Panama  and  re-exported 
to  the  United  States  on  and  after  February  1, 
1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  91-29811  Filed  12-12-«1;  a45  am) 

BtLUHa  COOe  3S10-OR-F 


Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Romania 

December  10, 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


'  The  limit  hat  not  been  adjusted  to  account  for 
any  imports  exported  after  March  31. 1991. 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  December  17, 1991. 

FOR  FURTHER  INFOMMATION  contact: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  designated  consultation 
levels  for  Categories  442  and  448  are 
being  increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  56  FR  56196,  published  on  November 
1.1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  10, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  October  28, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1991 
and  extends  through  December  31, 1991. 

Effective  on  December  17, 1991,  you  are 
directed  to  amend  the  directive  dated 
October  28, 1991  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  Bilateral  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  7  and  18. 
1984,  as  amended  and  extended,  between  the 


Governments  of  the  United  States  and 
Romania: 


Category 

Ad|ustod  tw6tv9*fnonth 

Subievels  in  Group  III 
442 

0.026  dozen 

448 

8.000  (tewt. 

■  Tt«  limits  have  not  t>een  ac^JSted  to  account  for 
any  Imports  exported  after  Oeceinber  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-29812  Filed  12-12-91:  8:45  am) 
BHXINO  COOE  3S10-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  lanuary  13, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  and 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 
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summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  13, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  and 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 


It  is  proposed  to  add  the  following 
commodity  and  services  to  the 
Procurement  List: 

Commodity 

Diskett.  Flexible.  Unformatted.  7045-01- 
209-2193. 

Services 

Disassembly  of  Recorders,  U.S. 

Geological  Survey,  Hydrologic 

Instrumentation  Facility,  Stennis 

Space  Center,  Mississippi. 
Grounds  Maintenance,  Building  5513, 

Edwards  Air  Force  Base,  California, 
Janitorial/Custodial,  Federal  Building 

and  U.S.  Post  Office.  Fort  Collins. 

Colorado, 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center,  2800  &  2808  Crestline  Road. 

Fort  Worth,  Texas. 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  6300  West  7th  Street. 

Texarkana.  Texas. 
'  Janitorial/Custodial,  U.S.  Army  Reserve 

Center.  2800  West  15th  Street, 

Texarkana,  Texas. 
Operation  of  Postal  Service  Center, 
Wright-Patterson  Air  Force  Base,  Ohio. 
Beverly  L  Milkman. 
Executive  Director. 

[FR  Doc.  91-29847  Filed  12-12-91;  8:45  am] 
MUJNO  CODE  M20-3»-H 


Procurement  Ust  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  13, 1992, 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
September  13  and  October  18, 1991,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  46602  and 
52256)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 


services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  imder  41  U.S.C  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed, 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  Ust: 

Commodities 

Case.  Spectacle,  6540-01-188-6023. 
Bag,  Protective,  6545-01-222-0684. 

Sen'ices  , 

Grounds  Maintenance,  The  Kennedy 

Center,  Washington,  DC. 
Janitorial/Custodial,  Federal  Building, 

First  &  Water  Streets,  Alpena, 

Michigan. 
This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman. 
Executive  Director. 

[FR  Doc.  91-29848  Filed  12-12-91:  8:45  am] 
BILUNO  CODE  M2&-33-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Teleconference  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  teleconference  meetings  of 
the  Achievement  Levels  Committee  of 
the  National  Assessment  Governing 
Board*Thi8  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 


intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  December  16,  December  27, 1991, 

and  January  9, 1992. 

time:  11  a.m.  (e.s.t.) 

place:  National  Assessment  Governing 

Board,  suite  7322. 1100  L  Street,  NW.. 

Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 

Roy  Truby.  Executive  Director,  National 

Assessment  Governing  Board,  suite 

732Z  1100  L  Street,  NW..  Washington. 

DC  20005-4013,  Telephone:  (202)  357- 

6938. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406{i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F,  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Public  Law  100-297),  20  U.S.C.  1221e-l). 
The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
The  Achievement  Levels  Committee  of 
the  National  Assessment  Governing 
Board  will  meet  in  an  open  session  via 
telephone  conference  on  December  16. 
December  27, 1991.  and  January  9, 1992. 
Each  meeting  will  be  held  in  open 
session  and  will  begin  at  11  a.m.  (e.s.t.). 
The  purpose  of  the  December  16  meeting 
is  to  discuss  two  points  left  over  from 
the  Board's  November  meeting:  (1) 
Whether  to  have  an  evaluator  for  the 
1992  achievement  level-setting  process; 
and  (2)  whether  state  people  should 
participate  in  the  achievement  level- 
setting  process.  On  December  27,  the 
Committee  will  discuss  a  draft  of  the 
achievement  level-setting  Design 
document.  On  January  9,  the  Committee 
will  approve  the  Design  document. 
Because  these  are  teleconference 
meetings,  facilities  will  be  provided  so 
the  public  will  have  access  to  the 
Committee's  deliberations.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  National 
Assessment  Governing  Board,  suite 
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7322. 1100  L  Street,  NW..  Washington. 

DC  from  8:30  ajn.  to  5  pja. 

Diaae  Ravitch, 

Assistant  Secretary  and  Counaehr  to  the 

Secretary. 

[FR  Doc.  91-29964  Filed  1Z-U-91;  8:45  an] 
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DEPARTMENT  OF  ENERGY 

BonnwHIe  PoMfcr  AdminMrilion 

Record  of  Decision  on  Contracts  To 
Effect  a  Joint  Venture  Among  the 
BonnevUie  Power  Administration;  ttie 
Washington  Water  Power  Company, 
and  the  Northern  Callfomla  Power 
Agency 

AOENCV:  Bonneville  Power 
AdministraUoQ  (BPA).  DOE. 
action:  Record  of  decision  (ROD). 

SUMMAMY:  BPA.  has  decided  to  enter  into 
two  new  contracts  with  the  Washington 
Water  Power  Company  (WWP)  and  one 
new  contract  with  the  Northern 
California  Power  Agency  (NCPA). 
Togetiier.  these  coniracts  will  impleiBent 
a  joint  venture  power  transaction  in 
which  BPA  will  be  selling  50  megawatts 
(MW)  of  firm  capacity  to  meet  WWP 
firm  loads  in  the  Pacific  Northwest 
(PNW)  and  will  be  providing  networii 
transmission  and  50  MW  of  Intertie 
capacity  for  transmtssioo  of  ponver  from 
WWP  to  NCPA.  WWP  wiU  be  selling 
power  from  its  surplus  resources  to 
NCPA.  The  contract  between  BPA  and 
NCPA  will  provide  mitigation  to  BPA  to 
offset  economic  impacts  on  BPA 
economy  energy  sales  by  the  provision 
of  Assured  Delivery  over  the  Intertie,  in 
accord  with  BPA's  Long-Term  Intertie 
Access  Policy  (LTIAP]  of  May  17, 1988. 
While  the  contracts  will  be  effective 
when  signed,  actual  sales  of  capacity  to 
WWP  under  the  Capacity  Sale  contract 
will  not  commence  until  after 
commercial  operation  of  the  California- 
Oregon  Transmission  Project  (COTP)  is 
achieved,  or  beginning  December  31, 
1994,  on  a  take-or-pay  basis,  if  the  COTP 
is  delayed  beyond  January  1, 1995,  and 
WWT  notifies  BPA  of  iU  intent  to  take 
such  deliveries  by  }uly  1, 1994.  The 
contracts  all  expire  in  the  year  2010. 
BPA  may  terminate  the  Capacity  Sale 
contract  with  WWP  unilaterally  on  5- 
years  written  notice  after 
commencement  of  deliveries,  or  to  serve 
PNW  preference  customer  loads  on  S- 
years  notice  at  any  time.  These 
termination  rights  are  partly  intended  to 
provide  relief  to  BPA  in  the  event  its 
obligations  under  the  Endangered 
Sp^es  Act  (ESA)  relative  to  proposed 
or  listed  threatened  or  endangered 


species  of  anadromous  fish,  or  the 
outcome  of  the  System  Operation 
Review  (SOR)  restrict  its  abiUty  to 
continue  to  meet  the  Capacity  Sale  to 
WWP.  If  BPA  terminates  the  Capacity 
Sale  contract,  the  other  two  agreements 
remain  in  efi^ect  unless  NCPA  terminates 
its  agreement  with  WWP. 

The  potential  environmental  effects  of 
this  decision  to  participate  in  this  joint 
venture  and  enter  into  these  contracts 
are  addressed  in  the  Intertie 
Development  and  Use  Final 
Environmental  Impact  Statement  (IDU 
Final  EIS.  DOE/EIS-0125F).  The  IDU 
Final  EIS  analyzed  the  environmental 
effects  of  various  extraregional  firm 
marketing  activities,  such  as  the 
contracts  effecting  this  joint  venture. 
The  alternative  actions  considered  in 
the  EIS  were:  (1)  To  take  no  action,  i.e.. 
not  to  enter  into  firm  contracts  with 
extraregional  entities  or  for  joint 
ventures  involving  regional  and 
extraregional  utilities;  and  (2)  to  enter 
into  a  variety  of  firm  contracts  including 
joint  ventures  with  features  like  those 
contained  in  the  contracts  with  the 
WWP  and  NCPA.  In  making  this 
decision,  fiill  consideration  was  given  to 
environmental  economic,  and  legal 
factors. 

Except  for  potential  e^'ects  on 
resident  fish  and  cultural  resources,  the 
IDU  analyses  indicated  no  signifit»nt 
adverse  environmental  impacts  in  the 
PNW,  Cahfomia,  Inland  Southwest 
(ISW),  or  foitish  Columbia  as  a  result  of 
BPA's  proposal  to  participate  in  joint 
ventures  for  firm  sales  or  exchanges 
outside  the  PNW.  In  consultation  writh 
the  U.S.  Fish  and  Wildlife  Service  and 
the  State  of  Montana,  BPA  is  funding 
imprint  planting  and  habitat 
improvements  on  Hungry  Horse 
Reservoir  tributaries  to  preclude 
potential  adverse  impacts  on  resident 
fish,  an  important  food  source  for  bald 
eagles.  To  mitigate  for  potential  adverse 
effects  on  cultural  resources  at  the  five 
major  Federal  storage  reservoirs 
studied,  BPA  is  developing  a 
Programmatic  Memorandum  of 
Agreement  (PMOA)  with  appropriate 
parties.  This  PMOA  will  fully  satisfy 
BPA's  National  Historic  Preservation 
Act  obligations.  All  other  consultation, 
review,  and  permit  requirement  have 
been  met.  All  practicable  means  to 
avoid  or  minimize  environmental  harm 
from  BPA's  firm  marketing  activities 
identified  m  the  IDU  Pinal  E3S  have 
been,  or  are  in  the  process  or  being, 
adopted. 

Economic  analysis  of  this  agreement 
shows  that  the  net  present  value  to  BPA 
of  the  expected  revenues  from  die  joint 
venture  with  WWP  and  NCPA  is 
$70,556,00a  This  amount  contrasts  witk 


an  alternative  use  of  BPA's  surplus 
capacity  for  short-term  market 
transactions,  whose  expected  revenues 
would  be  roughly  $18,428,000  over  the 
same  period. 

BPA's  contracts  widi  the  WWP  and 
NCPA  are  consistent  with  applicable 
provisions  of  law,  including  Public  Law 
8»-552, 16  U.S.C.  837-837h  (Northwest 
Preference  Act),  and  the  Pacific 
Northwest  Qectric  Power  Planning  and 
Conservation  Act,  16  U.S.C  83»-«39h 
(Northwest  Power  Act).  BPA  has 
projected  that  it  will  have  a  substantial 
surplus  of  capacity  available  over  the 
term  of  these  agreements.  "Hie  Capacity 
Sale  Agreement  with  WWP  can  be 
terminated  by  BPA  if  the  capacity  is 
needed  to  serve  BPA's  PNW  preference 
customer  loads,  with  5-years  written 
notice.  Any  BPA  sales  of  energy  to 
NCPA  under  the  mitigation  agreement 
will  be  sales  of  surplus  noniirm  or 
surplus  firm  energy  as  available,  once 
BPA  has  offered  available  nonfirm  or 
surplus  firm  to  PNW  customers. 

Entering  into  the  joint  venture  with 
WWP  and  NCPA  is  the  environmentally 
preferred  alternative  because  of  slight 
near-term  reductions  in  air  pollution  in 
densely  populated  areas  in  California, 
reduced  near-term  consumption  of 
nonrenewable  oil  and  gas  fuels,  and  the 
added  potential  to  defer  building  new 
resources  in  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nance  Tester,  Chief,  Environmental 
Compliance  Section — PGA,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208;  telephone  (503) 
230-3078.  For  copies  of  documents 
mentioned  in  this  notice  (the  IDU  draft 
and  Final  EISs,  the  Hydro  Operations 
Information  Paper,  the  LTIAP  and  its 
ROD,  the  DC  (Direct  Current)  Terminal 
Expansion  ROD.  the  Third  AC 
(Alternating  Current)  ROD,  the  Southern 
California  Edison  ROD,  and  die  M-S-R 
Public  Power  Agency  (representing  the 
cities  of  Modesto,  Santa  Clara,  and 
Redding,  California]  ROD),  you  may 
contact  BPA's  Public  Involvement  office 
at  503-230-2378.  Oregon  callers  may  use 
800-452-8429;  callers  in  California, 
Idaho,  Montana.  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048. 
SUPPt.EMENTARV  INFORMATION: 

I.  Major  Features  of  the  Cootracts 

The  major  features  of  the  three 
contracts  effecting  the  joint  venture 
among  BPA,  WWP.  and  NCPA  are  as 
follows: 

Capacity  Sale  Agreement  with  WWP 

Term.  The  contract  will  expire  at  the 
end  of  September  2010  unless 
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an  alternative  use  of  BPA's  surplus 
capacity  for  short-term  market 
transactions,  whose  expected  revenues 
would  be  roughly  $18,428,000  over  the 
same  period. 

BPA's  contracts  with  the  WWP  and 
NCPA  are  consistent  with  applicable 
provisions  of  law,  including  Public  Law 
8ft-552, 16  U.S.C.  837-837h  (Northwest 
Preference  Act],  and  the  Pacific 
Northwest  Qectric  Power  Planning  and 
Conservation  Act,  16  U.S.C.  839-839h 
(Northwest  Power  Act).  BPA  has 
projected  that  it  will  have  a  substantial 
surplus  of  capacity  available  over  the 
term  of  these  agreements.  The  Capacity 
Sale  Agreement  with  WWP  can  be 
terminated  by  BPA  if  the  capacity  is 
needed  to  serve  BPA's  PN^N  preference 
customer  loads,  with  5-years  written 
notice  Any  BPA  sales  of  energy  to 
NCPA  under  the  mitigation  agreement 
will  be  sales  of  surplus  nonfirm  or 
surplus  firm  energy  as  available,  once 
BPA  has  offered  available  nonfirm  or 
stirplus  firm  to  PNW  customers. 

Entering  into  the  joint  venture  with 
WWP  and  NCPA  is  the  environmentally 
preferred  alternative  because  of  slight 
near-term  reductions  in  air  pollution  in 
densely  populated  areas  in  California, 
reduced  near-term  consumption  of 
nonrenewable  oil  and  gas  fuels,  and  the 
added  potential  to  def^  building  new 
resources  in  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nance  Tester,  Chief,  Environmental 
Compliance  Section — PGA,  Bonneville 
Power  Administration.  P.O.  Box  3621, 
Portland,  Oregon  97208;  telephone  (503) 
230-3078.  For  copies  of  documents 
mentioned  in  this  notice  (the  IDU  draft 
and  Final  EISs,  the  Hydro  Operations 
Information  Paper,  the  LTIAP  and  its 
ROD.  the  DC  (Direct  Current)  Terminal 
Expansion  ROD,  the  Third  AC 
(Alternating  Current)  ROD,  the  Southern 
California  Edison  ROD,  and  the  M-S-R 
Public  Power  Agency  (representing  the 
cities  of  Modesto,  Santa  Clara,  and 
Redding,  California)  ROD),  you  may 
contact  BPA's  Public  Involvement  office 
at  503-230-237a  Oregon  callers  may  use 
800-452-8429;  callers  in  California, 
Idaho,  Montana,  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048. 
SUPPLEMENTARY  INFORMATION: 

I.  Major  Features  of  the  Gootracta 

The  major  features  of  the  three 
contracts  effecting  the  joint  venture 
among  BPA.  WWP,  and  NCPA  are  as 
follows: 

Capacity  Sale  Agreement  with  WWP 

Term.  The  contract  will  expire  at  the 
end  of  September  2010  unless 
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terminated  earlier  by  either  party. 
Deliveries  of  capacity  to  WWP  will  not 
commence  until  commercial  operation  of 
the  COTP  is  achieved,  or  beginning 
December  31. 1994.  on  a  take-or-pay 
basis,  if  the  COTP  is  delayed  beyond 
January  1, 1995.  and  WWP  notifies  BPA 
of  its  intent  to  take  such  deliveries  by 
July  1, 1994.  BPA  may  terminate  the 
contract  for  any  reason  with  5-years 
written  notice  after  commencement  of 
deliveries,  or  on  S-years  written  notice 
given  to  WWP  at  any  time  after 
execution  of  this  contract  if  needed  to 
meet  PNW  preference  customer 
requirements.  But.  if  BPA  issues  a 
termination  notice,  the  contract 
obligates  BPA  to  enter  into  negotiations 
with  WWP  for  a  Capacity  Sale  or 
capacity/energy  exchange  for  the 
remaining  term  of  the  Transmission 
Contract  if  BPA  determines  it  has 
surplus  capacity  for  sale  or  exchange  on 
a  long-term  basis.  Such  a  termination,  or 
a  reduction  in  the  amount  of  capacity 
sold  to  WWP.  may  occur  as  a 
consequence  of  BPA  obligations  under 
the  ESA  relative  to  proposed  or  listed 
threatened  or  endangered  species  of 
anadromous  fish,  or  the  outcome  of  the 
SOR.  In  the  event  these  obligations 
require  action  quicker  than  the  5-year 
notice  allows.  BPA  intends  to  make 
alternative  arrangements  for  supply  in 
order  to  meet  its  commitment  to  WWP 
until  such  time  as  contract  termination 
or  a  reduction  in  amount  sold  can  take 
place  given  the  5-year  notice.  WWP  may 
terminate  the  Capacity  Sale  contract 
writh  5  years  notice  on  or  after  June  30. 
2001.  If  WWP  terminates  the  Capacity 
Sale  contract,  both  the  transmission 
contract  with  the  mitigation  contract  are 
also  terminated. 

Amount  of  Surplus  Firm  Capacity 
Sale.  Fifty  MW  of  contract  demand  in 
an  amount  up  to  the  contract  demand  10 
hours  a  day.  50  hours  a  week. 

Peaking  Energy  Returns.  Peaking 
energy  returns  shall  be  at  a  rate  not 
exceeding  100  percent  of  the  contract 
demand  within  24  hours  of  receipt  of  the 
peaking  energy  delivery.  BPA  may 
unilaterally  restrict  the  rate  of  return  of 
peaking  energy  to  60  percent  of  contract 
demand  for  up  to  60  hours  for  any  period 
from  8  a.m.  Monday  through  8  a.m.  the 
following  Monday.  In  the  event  of  a 
restriction,  WWP  shall  return  the 
amount  of  peaking  energy  subject  to 
restriction  by  8  a.m.  the  subsequent 
Monday.  BPA  also  has  the  right  to 
require  cash  payment  in  Ueu  of  return  of 
peaking  energy. 

Rate.  The  initial  rate  for  the  Capacity 
Sale  is  $4.17/kilowatt-month  (kW-mo.) 
applied  to  the  contract  demand  of  50 
MW.  On  each  October  1,  beginning 


October  1. 1991,  the  demand  rate  will 
escalate  based  on  the  increase  in  BPA's 
Priority  Firm  Power  (PF)  rate,  at  a  50 
percent  load  factor,  plus  1.75  percent. 

Transmission  Agreement  With  WWP 

Term.  Concurrent  with  the  Capacity 
Sale  Agreement  with  WWP.  except  that 
WWP  has  a  right  to  continue  the 
Transmission  Agreement  in  the  event 
the  Capacity  Sale  Agreement  is 
terminated  by  BPA. 

Conditions.  BPA  and  WWP  shall 
execute  a  single  Transmission 
Agreement  for  BPA  network  and  intertie 
transmission  of  WWP  resources  made 
available  for  delivery.  The  Transmission 
Agreement  will  contain  standard  terms, 
policies,  and  transmission  rates.  The 
network  transmission  will  be  provided 
at  the  Formula  Power  Transmission  rate. 
Intertie  transmission  will  be  made 
available  up  to  50  MWh/hour,  24  hours/ 
day,  7  days/week  at  the  IS-B  rate,  or  its 
successor.  Energy  charges  associated 
with  the  IS-B  rate  will  not  be  assessed 
to  WWP  if  BPA  chooses  to  deliver 
power  to  NCPA  under  its  Mitigation 
Agreement.  Resources  exported 
pursuant  to  the  Transmission  Agreement 
must  be  "Qualified  Northwest 
Resources"  as  defined  in  the  LTIAP.  All 
resources  delivered  by  WWP  over  the 
Intertie  pursuant  to  the  Transmission 
Agreement  must  comply  with  the  fish 
and  wildlife  protection  provisions  of  the 
LTIAP  existing  as  of  January  1, 1990. 
with  the  exception  that  for  resources  not 
already  licensed  by  the  Federal  Energy 
Regulatory  Commission  (FERC),  the  then 
current  provisions  of  the  LTIAP  Exhibit 
C  shall  apply. 

Mitigation  Agreement  With  NCPA 

Term.  Concurrent  with  the 
Transmission  Agreement  with  WWP. 

Conditions.  For  any  hour  during  the 
term  of  the  Agreement.  BPA  may  elect  to 
displace  with  an  offer  to  NCPA  of 
surplus  energy.  WWT's  scheduled 
deliveries  to  NCPA  to  the  extent  that 
WWP  has  scheduled  a  lesser  amount  of 
peaking  energy  under  the  Capacity  Sale. 
Furthermore,  if  WWP  has  not  scheduled 
50  MW  of  energy  to  NCPA  on  any  hour. 
BPA  may  offer  to  serve  NCPA  over  the 
firm  Intertie  capacity  provided  in  the 
transmission  contract.  If  NCPA  accepts 
such  a  BPA  offer  to  sell  energy  and  BPA 
then  cuts  any  such  prescheduled 
delivery.  WWP  may  pick  up  the 
schedule  under  the  Transmission 
Agreement  for  the  actual  hours  cut.  If 
WWP  picks  up  a  schedule  to  NCPA,  but 
has  not  prescheduled  capacity  from 
BPA,  WWP  may  not  pick  up  concurrent 
schedules  of  peaking  energy  from  BPA 
under  the  Capacity  Sale  except  by 
mutual  agreement  for  the  actual  hours 


cut  under  the  Transmission  Agreement. 
BPA  shall  retain  the  firm  Intertie 
capacity  provided  under  the 
Transmission  Agreement  for  any  hour  to 
the  extent  that  NCPA  declines  such  an 
offer  from  BPA.  and.  to  that  extent. 
NCPA  may  purchase  from  any  party 
other  than  WWP  having  a  nonfirm 
allocation  to  market  energy  at  the 
California-Oregon  border.  Such 
purchases  shall  be  made  utilizing  such 
party's  Intertie  formula  allocation  under 
the  LTIAP.  In  this  case,  WWP  cannot 
schedule  power  to  NCPA  using  firm 
Intertie  capacity  under  the  Transmission 
Agreement.  When  WWP  has  not 
prescheduled  peaking  energy  under  the 
Capacity  Sale  Agreement  with  BPA  and 
has  not  prescheduled  an  equal  amount 
of  the  surplus  resources  under  the 
Transmission  Agreement,  and  if  NCPA 
has  declined  offers  from  BPA  and  other 
PNW  or  Canadian  utilities  to  purchase 
energy  from  them,  then  NCPA  shall 
make  its  capability  in  the  COTP  south  of 
the  California-Oregon  border  available 
for  power  deliveries  to  California  from 
the  PNW. 

II.  Decision 

BPA  has  decided  to  sign  new 
contracts,  as  summarized  above,  with 
WWP  and  NCPA  to  effect  a  joint 
venture  under  which  WWP  will  buy 
capacity  from  BPA  to  serve  firm  load  on 
WWP's  system,  and  WWP  will  deliver 
surplus  power  to  NCPA. 

ni.  Background 

In  the  fall  of  1984.  BPA  began 
preparing  the  IDU  Draft  EIS  to  address 
actions  related  to  several  power  system 
proposals:  (1)  Adoption  of  a  LTIAP.  (2) 
potential  export  marketing 
arrangements;  and  (3)  expansion  of 
Intertie  capacity.  The  IDU  Draft  EIS  was 
issued  on  October  31. 1988.  The  need  for 
the  actions  addressed  by  the  IDU  Draft 
EIS  included  managing  the  transfer  of 
surplus  power  between  the  PNW  and 
California  (see  IDU  Draft  EIS.  p.  1-1). 
The  joint  venture  BPA  is  participating  in 
with  WWP  and  NCPA  is  an  export 
marketing  arrangement  of  a  type 
analyzed  in  the  IDU  Draft  EIS. 

The  IDU  Draft  EIS  used  computer 
models  to  simulate  the  operation  of  the 
PNW  combined  thermal  and 
hydropower  system  and  the  resulting 
potential  impacts  on  fish,  recreational 
resources,  cultural  resources,  irrigation, 
air  and  water  quality,  land  use.  and 
nonrenewable  resources.  As  a  result  of 
comments  received  during  a  78-day 
public  comment  period,  tome  changes 
were  made  in  the  models. 

On  November  13, 1987.  BPA  published 
the  Hydro  Operations  Information 
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Paper.  This  paper  was  based  on  an 
analysis  of  computer  simulations 
produced  by  the  revised,  updated 
computer  models.  The  paper  included 
analyses  of  the  effects  of  long-term 
extraregional  firm  marketing  on 
anadromous  and  resident  Bsh, 
recreational  resources,  and  cultural 
resources.  The  results  of  these  analyses 
were  similar  to  the  results  shown  in  the 
IDU  Draft  HS.  Public  review  and  further 
6PA  analysis  did  not  reveal  any 
significant  new  information,  so  BPA 
completed  its  IDU  Fmal  EIS  and  filed  it 
with  the  U.S.  Environmental  Protection 
Agency  on  April  8, 1988.  A  ROD  on  one 
of  the  proposed  IDU  Draft  EIS  actions, 
the  adoption  of  a  LTIAP.  was  signed  by 
the  Administrator  on  May  17, 1988. 

IV.  Alternatives 

BPA  considered  two  alternatives:  (1) 
Take  no  action — do  not  enter  into  such 
agreements  as  the  contracts  effecting 
the  joint  venture  amoTig  BPA.  WWP,  and 
NCPA;  and  (2)  enter  into  contracts  for 
marketing  capacity  in  a  manner  which 
would  effect  joint  ventures  such  as  that 
among  BPA,  WWP.  and  NCPA. 

V.  Decision  Factors  and  Issues 

In  arriving  at  the  decision  to  enter  into 
the  contracts  with  WWP  and  NCPA, 
environmental,  economic,  and  legal 
factors  were  considered. 

A.  Environmental  Factors 

In  the  IDU  Final  EIS.  BPA  analyzed 
how  various  extraregional  long-term 
firm  contract  scenarios,  including 
Federal  marketing,  coold  be  expected  to 
affect  the  quality  of  the  human 
environment  The  joint  venture  with 
WWP  and  NCPA  represents  only  a 
small  portion  of  the  3150  MW  (capacity) 
of  generic  firm  contracts  analyzed  in  the 
EIS.  Therefore,  orJy  a  small  portion  of 
any  environmental  impacts  from  Federal 
marketing  activities  could  be  attributed 
to  the  joint  venture.  On  the  other  hand, 
if  BPA  took  no  action,  there  would  be  do 
change  in  the  environmental  status  quo 
in  the  Northwest 

1.  Impacts  on  Fish,  Wildlife,  and 
Vegetation  Related  to  Operation  of 
PNW  Hydroelectric  Resources. 

Under  the  Northwest  Power  Act,  BPA 
must  protect  mitigate,  and  enhance  fish 
and  wildlife,  including  related  spawning 
grounds  and  habitat  of  the  Columbia 
River  and  its  tributaries.  BPA  must 
conduct  its  river  operations  in  a  manner 
that  provides  for  equitable  treatment  for 
fish  and  wildlife.  Finn  extraregiorxal 
marketing  activities  were  found  in 
general  to  have  no  significant  effect  on 
anadromous  fish  and  vegetation. 
Potential  adverse  effects  on  resident 
fish,  an  important  food  source  for  bald 


eagles,  at  Hungry  Horse  Reservoir  will 
be  mitigated  by  imprint  planting,  habitat 
improvement  and  monitoring. 

Commenters  on  the  IDU  Draft  EIS  and 
Hydro  Operations  Information  Paper 
stated  that  the  potential  for  significant 
adverse  effects  on  resident  and 
anadromous  fish,  wildlife,  and  cultural 
resources  from  firm  marketing  activities 
was  a  major  environmental  concern. 
Some  expressed  concern  that  the 
methodology  BPA  used  to  analyze 
impacts  on  anadromous  fish 
underpredicts.  iruxirrectly  predicts,  or  is 
too  uncertain  to  predict  these  impacts. 

BPA  performed  extensive  analyses  on 
how  various  firm  marketing  activities 
could  affect  fish.  Results  are  reported  in 
the  IDU  Final  EIS  BPA  believes  that  the 
System  Analysis  Model  (SA.M]  and  the 
FISHPASS  model  used  for  the  IDU  Final 
EIS  constitute  the  best  available 
methodology  for  analysis  of  impacts  on 
anadromous  fish  caused  by  operation  of 
the  hydrosystem.  Sensitivity  analyses 
were  performed  to  test  the  uncertainty 
of  the  model  results  with  respect  to  key 
nSHPASS  model  parameters,  bypass 
system  assumptions,  and  key  SAM 
assumptions.  These  anailyses  showed 
that  when  used  for  a  comparative 
analysis  (i.e..  when  comparing  fish 
survival  under  one  ahemative  versus 
another),  variations  in  the  key 
assumptions  tested  made  httle 
difference.  Therefore,  much  of  the 
uncertainty  of  the  HSHPASS  model 
parameters  is  not  critical  to  the  study 
results  for  changes  in  survival 
associated  with  the  alternatives 
addressed  in  the  IDU  Final  EIS  (see  IDU 
Final  EIS.  pp.  4.2.S-23  through  4^^-32. 
and  appendix  E.  part  6).  The  effects  of 
firm  marketing  activities  on  anadromous 
fish  survival  were  found  to  be  small  and 
are  not  expected  to  be  significant 
provided  planned  fish  passage 
improvements  are  made  at  the  mid- 
Columbia  PubHc  Utility  District  (PUD) 
projects  (see  IDU  Final  EIS.  pp.  4.2.3-35). 

BPA's  reliance  on  the  accomplishment 
of  planned  fish  passage  improvements 
at  Federal  and  public  utility  dams  on  the 
Columbia  and  Snake  Rivers,  to  preclude 
potential  significant  Impacts  on 
anadromous  fish,  was  an  issue  raised  by 
several  commenters  in  the  IDU  Draft  EIS 
process.  The  potential  effects  of  failure 
to  install  planned  fish  passage  facilities 
were  addiessed  in  four  sensitivity 
analyses  (see  IDU  Final  EIS.  pp.  4.2.3-^ 
through  2.3-^34).  In  the  first  bypass 
installation  was  delayed  3  years  beyond 
the  dates  assumed  in  BPA's  principal 
analysis.  In  the  second,  planned  new 
bypass  systems  at  Hie  Dalles  and  Ice 
Harbor  Dams  were  assumed  to  be 
foregone.  In  the  third,  an  assumpUon 
was  made  of  no  new  planned  bypass 


systems  at  The  Dalles,  Ice  Harbor,  and 
Lower  Monumental  Dams.  The  fourth 
sensitivity  test  assumed  no  additional 
new  bypass  systems  and  no 
improvements  of  existing  systems  at  any 
of  the  dams. 

The  predicted  effects  of  firm 
marketing  activities  under  these  various 
conditions  were  not  significantly 
different  from  what  was  described  in  the 
IDU  Final  EIS.  However,  sensitivity 
analyses  did  indicate  that  failure  to 
construct  the  planned  raid-Columbia 
bypass  facilities,  in  conjunction  with 
firm  marketing  activities,  could  impact 
Methow  River  spring  chinook  (see  IDU 
Final  EIS.  p.  4.2.3-35). 

Since  the  Final  EIS  was  prepared, 
bypass  installation  has  been  delayed 
beyond  what  was  assumed  in  the  IDU 
Final  EIS  base  case  for  Wanapum  and 
Priest  Rapids.  Prototype  testing  of  fish 
screens  began  April  1990  at  Wanapum 
Dam.  Construction  of  the  bypass  facility 
is  scheduled  to  begin  in  1992,  and  is 
expected  to  be  completed  at  Wanapum 
in  1997.  Screens  may  not  be  installed  at 
Priest  Rapids  Dam  pending  an  FERC 
hearing  which  began  in  March  1991,  and 
is  currently  in  progress,  to  determine 
whether  or  not  screens  must  be  installed 
at  Priest  Rapids,  or  if  transportation  is 
accepted  for  moving  fish  from  Wanapum 
to  below  Priest  Rapids  Dam.  If 
transportation  around  Priest  Rapids  is 
acceptable,  it  can  begin  as  soon  as 
screened  units  come  on  line  at 
Wanapum.  Otherwise,  screens  will  still 
be  installed  at  Priest  Rapids  but  at  a 
later  time. 

In  addition,  the  installation  of  a 
bypass  facility  will  not  be  feasible  at  the 
Rock  Island  second  powerhouse.  It 
should  be  noted  that  studies  have 
shown  the  mortality  of  juvenile  fish 
passing  through  the  bulb  turbines  at 
Rock  Island  to  be  only  3  to  5  percent 
compared  to  the  estimated  mortality  of 
15  percent  at  other  dams.  The  impact  to 
Methow  River  spring  chinook  from 
delayed  installation  of  bypass  at 
Wanapum  and  Priest  Rapids  is  not 
quantifiable,  but  is  thought  to  be  very 
small,  especially  in  view  of  the  fact  that 
prototype  testing  of  screens  at  Priest 
Rapids,  which  is  expected  to  be  the 
same  or  better  at  Wanapum,  has  shown 
a  fish  guidance  efficiency  averaging  78 
percent  for  yearling  chinook. 

Adult  spring  chinook  returning  to  the 
Methow  River  are  a  mixture  of  fish  fi-om 
the  Winthrop  National  Fish  Hatchery 
and  wild  fish.  The  stocks  have  shown 
improvements  in  recent  years  with  each 
years'  run  having  about  600  returning 
adults.  Although  improvements  are 
promising.  Methow  stocks,  like  many 
upriver  stocks,  are  still  considered 
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systems  at  The  Dalles,  Ice  Harbor,  and 
Lower  Monumental  Dams.  The  fourth 
sensitivity  test  assumed  no  additional 
new  bypass  systems  and  no 
improvements  of  existing  systems  at  any 
of  the  dams. 

The  predicted  effects  of  firm 
marketing  activities  under  these  various 
conditions  were  not  significantly 
different  from  what  was  described  in  the 
IDU  Final  EIS.  However,  sensitivity 
analyses  did  indicate  that  failure  to 
construct  the  planned  mid-Columbia 
bypass  facilities,  in  conjunction  with 
firm  marketing  activities,  could  impact 
Methow  River  spring  chinook  (see  IDU 
Final  EIS,  p.  4.Z3-35). 

Since  the  Final  EIS  was  prepared, 
bypass  installation  has  been  delayed 
beyond  what  was  assumed  in  the  IDU 
Final  EIS  base  case  for  Wanapum  and 
Priest  Rapids.  Prototype  testing  of  fish 
screens  began  April  1990  at  Wanapum 
Dam.  Construction  of  the  bypass  facility 
is  scheduled  to  begin  in  1992,  and  is 
expected  to  be  completed  at  Wanapum 
in  1997.  Screens  may  not  be  installed  at 
Priest  Rapids  Dam  pending  an  FERC 
hearing  which  began  in  March  1991,  and 
is  currently  in  progress,  to  determine 
whether  or  not  screens  must  be  installed 
at  Priest  Rapids,  or  if  transportation  is 
accepted  for  moving  fish  from  Wanapum 
to  below  Priest  Rapids  Dam.  If 
transportation  around  Priest  Rapids  is 
acceptable,  it  can  begin  as  soon  as 
screened  units  come  on  line  at 
Wanapum.  Otherwise,  screens  will  still 
be  installed  at  Priest  Rapids  but  at  a 
later  time. 

In  addition,  the  installation  of  a 
bypass  facility  will  not  be  feasible  at  the 
Rock  Island  second  powerhouse.  It 
should  be  noted  that  studies  have 
shown  the  mortality  of  juvenile  fish 
passing  through  the  bulb  turbines  at 
Rock  Island  to  be  only  3  to  5  percent, 
compared  to  the  estimated  mortality  of 
15  percent  at  other  dams.  The  impact  to 
Methow  River  spring  chinook  from 
delayed  installation  of  bypass  at 
Wanapum  and  Priest  Rapids  is  not 
quantifiable,  but  is  thought  to  be  very 
small,  especially  in  view  of  the  fact  that 
prototype  testing  of  screens  at  Priest 
Rapids,  which  is  expected  to  be  the 
same  or  better  at  Wanapum,  has  shown 
a  fish  guidance  efficiency  averaging  78 
percent  for  yearling  chinook. 

Adult  spring  chinook  returning  to  the 
Methow  River  are  a  mixture  of  fish  from 
the  Winthrop  National  Fish  Hatchery 
and  wild  fish.  The  stocks  have  shown 
improvements  in  recent  years  with  each 
years'  run  having  about  600  returning 
adults.  Although  improvements  are 
promising,  Methow  stocks,  like  many 
upriver  stocks,  are  still  considered 


depressed  and  unavailable  for  harvest. 
There  has  not  been  direct  sport  or 
Indian  harvest  of  the  Methow  River 
spring  chinook  stocks.  Columbia  River 
sport,  commercial,  and  Indian  spring 
chinook  fisheries  are  regulated  to 
harvest  minimum  numbers  of  upriver 
stocks.  TTierefore,  it  is  assumed  that  no 
significant  numbers  of  Methow  spring 
chinook  are  taken  in  any  fishery.  The 
Methow  River  wild  stock  is  managed 
throughout  its  Hfe-cycle  as  a  potentially 
critical  hatchery  supplemented  stock. 

An  analysis  also  was  conducted  to 
assess  the  impact  of  firm  marketing 
activities  on  the  ability  to  coordinate  fall 
and  spring  fiow  levels  to  facilitate 
successful  adult  spawning  and  fry 
emergence  within  the  Hanford  Reach. 
No  significant  effects  were  found  (see 
IDU  Final  EIS,  p.  4.2.3-41). 

The  Shoshone-Baimock  Indian  Tribes 
have  petitioned  the  National  Marine 
Fisheries  Service  (NMFS)  to  list  Snake 
River  sockeye  salmon  as  a  threatened  or 
endangered  species  under  the  ESA. 
Oregon  Trout  and  others  have  also 
petitioned  NMFS  to  list  Snake  River 
chinook  and  lower  Columbia  River  coho 
salmon.  NMFS  has  requested  BPA  to 
consider  the  status  of  Snake  River 
sockeye  salmon  in  each  of  the  agency's 
actions  that  could  affect  the  sockeye. 

On  April  2, 1991,  NMFS  announced  its 
intent  to  propose  the  Snake  River 
sockeye  be  listed  as  an  endangered 
species.  BPA  is  committed  to  working 
with  others  in  the  region  to  rebuild  the 
salmon  nms.  BPA  has  developed  a 
comprehensive  action  plan  for  actions  it 
is  willing  to  undertake  in  1991,  and  is  in 
the  process  of  developing  a  long-term 
strategy. 

BPA's  stock  assessment,  in  the  IDU 
Final  EIS,  did  not  include  Snake  River 
sockeye  salmon  because  they  were  not 
considered  a  viable  population. 
However,  the  FISHPASS  analyses  did 
evaluate  changes  in  relative  survival  of 
sockeye  salmon  entering  Lower  Granite 
pool.  Firm  marketing  actions  had  no 
effect  on  Snake  River  sockeye  salmon 
(see  IDU  Final  EIS,  appendix  E,  part  5). 
BPA  finds  that  NMFS's  proposal  is  not  a 
significant  change  in  circumstances  and 
does  not  constitute  significant  new 
information  since  the  IDU  FEIS  was 
published.  Therefore,  no  supplement  to 
the  FEIS  is  necessary.  NMFS's  proposal 
to  list  the  Snake  River  sockeye  salmon 
as  an  endangered  species  does  not 
change  the  conclusion  drawn  from  the 
IDU  FEIS  that  firm  marketing  actions 
would  not  affect  the  species.  The 
proposed  listing  would  not  change  any 
of  the  assumptions  or  data  used  in  the 
analysis  for  the  DDU  FEIS,  nor  make  the 
analytic  methodology  less  valid. 


BPA  also  examined  the  impacts  of 
firm  marketing  actions  on  Snake  River 
spring,  summer,  and  fall  chinook 
salmon,  and  coho  salmon  originating  in 
the  Bonneville  pool.  It  was  determined 
that  firm  marketing  actions  did  not 
significantly  impact  these  stocks. 

BPA  is  working  closely  with  NMFS  to 
develop  a  comprehensive  strategy.  The 
work  to  date  has  been  designed  to  fit 
within  the  NMFS  schedule  and  to  meet 
the  needs  of  the  Northwest's  salmon  and 
steelhead  in  as  timely  a  fashion  as 
possible. 

With  regard  to  resident  fish 
production  in  PNW  reservoirs,  long-term 
firm  power  contracts,  such  as  Federal 
marketing,  do  affect  reservoir 
elevations.  Elevations  generally  are 
lower  in  the  fall  and  winter  months. 
There  are  potential  adverse  impacts  on 
resident  fish  in  Hungry  Horse  Reservoir, 
where  monthly  average  reservoir  levels 
drop  by  as  much  as  about  5  feet  during 
the  critical  months  of  September  through 
November  (see  IDU  Final  EIS,  pp.  4.2.3- 
12  through  4.2.3-14).  Mitigation  to  avoid 
these  impacts  is  discussed  later  in  this 
ROD. 

Wildlife  and  vegetation  around  the 
reservoirs  are  not  expected  to  be 
affected  significantly,  since  changes  in 
reservoir  operations  are  expected  to  be 
small  and  are  within  reservoir  operating 
constraints  (see  IDU  Final  EIS,  p.  4.Z5- 
1).  BPA  completed  informal  consultation 
v\rith  the  U.S.  Fish  and  Wildlife  Service 
on  endangered  and  threatened  species. 
BPA  determined  that  firm  marketing 
activities  were  not  likely  to  adversely 
affect  any  threatened  and  endangered 
species.  The  U.S.  Fish  and  Wildlife 
Service  concurred  with  PBA's  biological 
assessment. 

2.  Impacts  on  Water  Quality  and  Fish  in 
British  Columbia 

BPA  found  no  adverse  impacts  on 
water  quality  and  fish  in  British 
Columbia  due  to  firm  marketing 
activities.  Anadromous  fish  do  not  exist 
in  the  Columbia  or  Peace  River  systems 
within  British  Columbia.  Because  firm 
marketing  activities  have  only  minor 
effects  on  reservoir  levels  and  flows  on 
the  Peace  River  reservoirs  and  Columbia 
River  reservoirs  in  British  Columbia, 
impacts  on  resident  fish  are  not 
expected  to  be  significant  (see  IDU  Fmal 
EIS,  pp.  4.2.4-4  through  4.2.4-9). 

3.  Impacts  on  Irrigation 

BPA  found  no  adverse  impacts  on 
irrigation  due  to  firm  marketing 
activities.  Levels  of  allowable  irrigation 
withdrawals  are  determined  by  the 
States  and  are  established  water  rights. 
Hydro  operations  planning  is  developed 
around  flows  that  include  authorized 


irrigation  withdrawals.  Therefore,  firm 
marketing  activities  would  not  affect  the 
amount  of  water  available  for  irrigation 
(see  IDU  Final  EIS,  pp.  4.2.4-4  through 
4.2.2-6). 

4.  Impacts  on  Recreation 

No  adverse  impacts  on  recreation 
were  found  from  firm  marketing 
activities.  Projected  changes  in  reservoir 
levels  associated  with  firm  marketing 
are  small,  especially  during  the  summer 
recreation  season,  and  result  in  minimal 
recreation  impacts  at  all  the  reservoirs 
studied.  Changes  in  dov\rnstream  fiows 
also  are  projected  to  have  no  significant 
effects  (see  IDU  Final  EIS,  p.  4.2.2-4). 

5.  Impacts  on  Cultural  Resources 

Changes  in  reservoir  levels  (within 
existing  constraints)  at  hydroelectric 
projects  might  have  effects  on  cultural 
resources  in  and  around  Federal  storage 
reservoirs  in  the  PNW.  These  reservoirs 
are  Grand  Coulee  (Lake  Roosevelt); 
Dworshak;  Libby  (Lake  Koocanusa); 
Albeni  Falls  (Lake  Pend  Oreille):  and 
Hungry  Horse.  Many  cultural  resource 
sites  in  the  areas  of  potential  effect 
already  have  been  and  continue  to  be 
affected  by  erosion  and  vandahsm. 
Changes  in  reservoir  elevations  may 
change  the  rate  of  site  erosion  and  may 
make  sites  more  or  less  accessible  to 
vandals. 

Known  properties  on  or  eligible  for 
the  National  Register  of  Historic  Places 
on  these  reservoirs  are  the  Middle 
Kootenai  River  Archeological  District  at 
Lake  Koocanusa,  Montana,  and  the 
Kettle  Falls  Archeological  District  and 
the  Fort  Spokane  Historic  District  at 
Lake  Roosevelt,  Washington. 

Information  about  the  existence  and 
significance  of  cultural  resources  within 
the  area  of  potential  effect  is 
incomplete.  It  is  possible  that  other 
potentially  affected  properties  may  be 
eligible  for  the  National  Register. 

Analysis  of  the  data  in  the  IDU  Final 
EIS  indicates  that  increased  erosion  of 
cultural  resource  sites  at  Libby 
Reservior  could  have  been  a  potential 
problem  with  firm  mariceting  activities 
in  1988,  the  earliest  year  studied. 
Analyses  were  conducted  to  address 
both  wave  erosion  effects  and  effects  on 
site  accessibility  for  vandals  and  relic 
collectors.  Libby  will  continue  to  be 
operated  according  to  project 
constraints  used  in  Coordination 
Agreement  planning  and  constraints 
provided  by  the  U.S.  Army  Corps  of 
Engineers  (Corps).  The  initiation  of  a 
Programmatic  A^ement  to  mitigate 
potential  impacts  on  cultural  resources 
caused  by  firm  marketing  activities,  as 
well  as  other  power  marketing  activities 
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analyzed  in  the  IDU  Final  EIS,  is 
discussed  later  in  this  ROD  under 
Mitigation  and  Monitoring. 

Other  hydroelectric  project  reservoirs 
in  the  Federal  Columbia  River  Power 
System  are  operated  either  as  run-of- 
river  or  primarily  for  flood  control  and 
are  generally  independent  of  power 
marketing  activities.  Therefore,  Federal 
marketing  activities  will  not  affect 
cultural  resources  at  these  projects  (see 
IDU  Final  EIS,  pp.  4.2.2-7  through  4.2.2- 
8,  and  4.6-1  through  4.6-2). 

6.  Nonrenewable  Resource  Use  and 
Land  Use  Impacts 

No  adverse  impacts  on  nonrenewable 
resource  use  and  land  use  were  found 
from  marketing  activities.  Differing 
levels  of  long-term  Arm  contracts  have 
negligible  impacts  on  PNW  coal 
generation.  Hence,  impacts  on  coal 
consumption  and  associated  land 
disturbance  also  are  negligible  (see  IDU 
Final  EIS.  p.  4.3.1-3). 

Annual  coal  use  in  the  ISW  is 
projected  to  increase  slightly  with  firm 
marketing  (see  IDU  Final  EIS,  pp.  4.3.1-5 
and  4.3.1-20).  Gas  and  oil  consumption 
in  California  is  not  signiHcantly  affected 
by  Arm  marketing  activities.  During  the 
early  years,  however,  there  is  a  slight 
reduction  in  consumption  of  gas  and  oil 
fuels  (see  IDU  Final  EIS,  pp.  4.3.1-4  and 
4.3.1-15). 

7.  Air  Quality  and  Solid  Waste  Impacts 

No  adverse  impacts  were  found  in  the 
PNW.  California,  or  the  ISW.  Air  quality 
impacts  related  to  power  system 
operational  ejects  of  firm  marketing 
activities  were  found  to  derive  from 
changes  in  the  operation  of  coal-fired 
power  plants  in  the  PNW  and  the  ISW 
and  changes  in  the  operation  of  gas-  and 
oil-fired  generating  plants  in  California. 
All  projected  ambient  air  quaUty 
changes  due  to  firm  marketing  activities 
are  small  (see  IDU  Final  EIS  p.  4.3.2-13). 
In  the  early  years,  these  changes  do 
include  small  reduction  in  air  pollution 
in  densely  populated  air  basins  in 
California. 

Solid  waste  impacts  vary  with 
changes  in  annual  generation  at  coal- 
fired  plants.  Solid  waste  impacts  from 
altering  coal  plant  operations  to 
accommodate  firm  marketing  activities 
are  not  considered  significant  (see  IDU 
Final  EIS,  p.  4.3.2-7  and  appendix  G). 

8.  Water  Use  and  QuaUty  Impacts  of 
Thermal  Plants 

No  adverse  impacts  on  water  use  and 
water  quality  in  the  PNW,  California,  or 
the  ISW  were  found.  The  only 
potentially  significant  problem  areas 
identified  were  entrainment  at  the 
Pittsburgh  and  Contra  Costa  thermal 


plants  in  California.  It  was  not  possible 
to  determine  quantitatively  how  firm 
marketing  activities  would  affect  these 
entrainment  problems.  However,  since 
the  average  annual  generation  at  these 
plants  is  reduced  with  firm  marketing 
activities,  it  is  unlikely  that  the 
entrainment  would  be  made  worse  (see 
IDU  Final  EIS,  pp.  4.3.3-8  through  4.3.3- 
13). 

9.  Impacts  on  Vegetation  and  Wildlife 
Related  to  Thermal  Plant  Operational 

Changes 

No  adverse  impacts  in  the  I^'JW. 
California,  or  the  ISW  were  found  horn 
firm  marketing  activities.  This  is 
primarily  because  air  quality,  acid 
deposition,  solid  waste,  and  water 
consumption  impacts  of  the  coal-fired 
plants  considered  in  the  analysis  are  not 
significant.  In  addition,  because  of 
permit  requirements,  enforcement  of 
compliance  with  permits,  and  the  fact 
that  effects  on  threatened  and 
endangered  species  must  be  considered 
before  permits  are  granted,  firm 
marketing  activities  will  not  cause 
significant  adverse  effects  to  any 
threatened  or  endangered  species  (see 
IDU  Final  EIS.  p.  4.3.4-2). 

Nuclear  plant  o[>erations  are  not 
expected  to  be  affected  (see  IDU  Final 
EIS.  p.  4.1-14).  Therefore,  firm  marketing 
should  not  change  the  impacts  on 
vegetation  and  wildlife  from  operation 
of  nuclear  plants. 

10.  Impacts  Related  to  Development  of 
New  Power  Resources 

Firm  marketing  activities  were  found 
to  have  virtually  no  effect  on  the 
development  of  future  PNW  resources 
(see  IDU  Final  EIS,  p.  4.4-7).  Joint 
ventures  of  the  nature  of  the 
transactions  with  WWP  and  NCPA  may 
delay  the  need  for  development  of  new 
resources  in  California. 

11.  Consultation,  Review,  and  Permit 
Requirements 

In  addition  to  their  responsibilities 
under  the  National  Environmental  Policy 
Act  (NEPA).  Federal  agencies  are 
required  to  carry  out  the  provisions  of 
other  Federal  environmental  laws.  The 
Federal  government  is  required  to  take 
State  and  local  government 
environmental  and  land-use  laws  and 
regulations  into  consideration  when 
making  its  decisions  (see  IDU  Final  EIS 
pp.  4.6-1  through  4.6-3).  Throughout 
preparation  of  the  IDU  Draft  EIS.  the 
Hydro  Operations  Information  Paper. 
IDU  Final  EIS.  and  the  LTIAP.  BPA 
worked  closely  with  the  Corps,  the 
Bureau  of  Reclamation,  the  U.S.  Fish 
and  Wildlife  Service,  and  the  Columbia 
River  Inter-Tribal  Fish  Commission  to 


ensure  that  its  responsibilities  under 
NEPA  and  other  appropriate  laws  and 
regulations  were  fulfilled. 

B.  Economic  Factors 

The  economic  effects  that  could  be 
expected  from  BPA's  proposed  sale  are 
potential  impacts,  as  a  result  of  the 
revenues  received  or  forgone  due  to  the 
sale,  on:  (1)  BPA's,  WWP's  and  NCPA's 
customers'  rates;  (2)  the  three  parties' 
financial  conditions;  and  (3)  BPA's 
abiUty  to  repay  the  U.S.  Treasury  as 
scheduled. 

The  proposed  rate  for  the  capacity 
sold  under  the  Resale  Cities  contracts 
begins  at  $4.17/kW-mo.  The  initial 
demand  rate  will  be  escalated  each 
October  1  beginning  October  1, 1990,  by 
factors  based  on  changes  in  BPA's  PF 
rate  plus  1.75  percent. 

BPA  expects  to  benefit  from  the 
proposed  transaction.  BPA's  forecast  of 
the  net  present  value  of  the  capacity 
sales  revenue  during  the  term  of  the 
transaction  is  approximately 
$64,617,000.  The  present  value  of 
forecast  spot  market  sales.  BPA's 
alternative  market  for  the  capacity,  is 
approximately  $18,428,000  over  the  same 
period. 

The  proposed  capacity  sales  to  WWP 
thus  would  provide  higher  revenues  to 
BPA  than  would  the  short-term 
transactions  assumed  for  the  No-Action 
Alternative.  The  sales  would  provide 
BPA  a  stable  market  for  a  portion  of  its 
surplus  firm  capacity  at  a  favorable, 
predictable  rate.  This  would  aid  BPA's 
long-term  resource  and  financial 
planning  and  increase  BPA's  ability  to 
keep  its  rates  to  its  customer  groups  as 
low  and  stable  as  possible  and  to  repay 
the  U.S.  Treasury  on  schedule. 

Similarly,  the  joint  venture  provides 
WWP  and  NCPA  with  a  stable  amount 
of  capacity  at  a  predictable  price.  The 
purchase  could  aid  the  WWFs  and 
NCPA's  long-term  resource  and 
financial  planning,  enhancing  their  rates 
and  financial  stability.  The  joint  venture 
could  allow  the  NCPA  to  defer  or 
postpone  expensive  purchase  or 
construction  of  resources. 

C.  Legal  Factors 

On  May  24, 1988,  BPA  published 
notice  that  it  had  surplus  firm  power 
available  for  sale  to  the  PNW  and 
Pacific  Southwest  (PSW).  In  its  1990 
Pacific  Northwest  Loads  and  Resources 
Study  (December  1990),  BPA's  long-term 
surplus  capacity  through  the  next  20 
years  is  now  forecast  to  be  about  2800 
MW.  but  would  be  reduced  to  1200  MW 
assuming  a  proposed  follow-on  Capacity 
Sale  to  Pacific  Power  and  Light  is 
consummated. 
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ensure  that  its  responsibilities  under 
NEPA  and  other  appropriate  laws  and 
regulations  were  fulfilled. 

B.  Economic  Factors 

The  economic  effects  that  could  be 
expected  from  BPA's  proposed  sale  are 
potential  impacts,  as  a  result  of  the 
revenues  received  or  forgone  due  to  the 
sale,  on:  (1)  BPA's,  WWFs  and  NCPA's 
customers'  rates:  (2]  the  three  parties' 
financial  conditions;  and  (3)  BPA's 
ability  to  repay  the  U.S.  Treasury  as 
scheduled. 

The  proposed  rate  for  the  capacity 
sold  under  the  Resale  Cities  contracts 
begins  at  $4.17/kW-mo.  The  initial 
demand  rate  will  be  escalated  each 
October  1  beginning  October  1, 1990,  by 
factors  based  on  changes  in  BPA's  PF 
rate  plus  1.75  percent. 

BPA  expects  to  benefit  from  the 
proposed  transaction.  BPA's  forecast  of 
the  net  present  value  of  the  capacity 
sales  revenue  during  the  term  of  the 
transaction  is  approximately 
$64,617,000.  The  present  value  of 
forecast  spot  market  sales,  BPA's 
alternative  market  for  the  capacity,  is 
approximately  $18,428,000  over  the  same 
period. 

The  proposed  capacity  sales  to  WWP 
thus  would  provide  higher  revenues  to 
BPA  than  would  the  short-term 
transactions  assumed  for  the  No-Action 
Alternative.  The  sales  would  provide 
BPA  a  stable  market  for  a  portion  of  its 
surplus  firm  capacity  at  a  favorable, 
predictable  rate.  This  would  aid  BPA's 
long-term  resource  and  financial 
planning  and  increase  BPA's  ability  to 
keep  its  rates  to  its  customer  groups  as 
low  and  stable  as  possible  and  to  repay 
the  U.S.  Treasury  on  schedule. 

Similarly,  the  joint  venture  provides 
WWP  and  NCPA  with  a  stable  amount 
of  capacity  at  a  predictable  price.  The 
purchase  could  aid  the  WWP's  and 
NCPA's  long-term  resource  and 
financial  planning,  enhancing  their  rates 
and  financial  stability.  The  joint  venture 
could  allow  the  NCPA  to  defer  or 
postpone  expensive  purchase  or 
construction  of  resources. 

C.  Legal  Factors 

On  May  24. 1988,  BPA  published 
notice  that  it  had  surplus  firm  power 
available  for  sale  to  the  PNW  and 
Pacific  Southwest  (PSW).  In  its  1990 
Pacific  Northwest  Loads  and  Resources 
Study  (December  1990),  BPA's  long-term 
surplus  capacity  through  the  next  20 
years  is  now  forecast  to  be  about  2600 
MW,  but  would  be  reduced  to  1200  KfW 
assuming  a  proposed  follow-on  Capacity 
Sale  to  Pacific  Power  and  Light  is 
consummated. 


In  making  marketing  decisions,  BPA 
must  consider  certain  PNW  loads  in 
forecasting  future  PNW  customer  energy 
requirements.  These  loads  include  those 
of  BPA's  direct-service  industrial 
customers  and  all  utility  loads.  Certain 
transactions  made  by  a  PNW  customer 
selling  its  resources  out  of  region  may  be 
excluded  from  the  energy  requirements 
of  PNW  customers  which  BPA  must 
consider  in  its  marketing.  For  example, 
section  9(c)  of  the  Northwest  Power  Act 
excludes  a  utility's  firm  energy  (both 
hydro  and  thermal)  which  is  sold 
outside  the  region  if  that  energy  could 
otherwise  be  conserved  or  made 
available  for  use  in  the  region  and  if  the 
sale  increases  the  firm  energy 
requirements  of  that  utility  customer  or 
any  other  utility  customer  of  BPA  in 
region. 

Under  section  5(f)  of  the  Northwest 
Power  Act,  BPA  is  authorized  to  maricet 
electric  power,  including  peaking 
capacity  from  Federal  hydro  plant  that 
is  surplus  to  BPA's  5(b),  (c),  and  (d) 
obligations  under  that  Act. 

Before  negotiating  the  proposed  sale 
of  capacity  to  WWP,  BPA  determined 
that  it  had  available  an  amount  of 
surplus  firm  capacity  well  in  excess  of 
the  amount  to  be  sold  to  WWP  for  the 
duration  of  the  sale.  The  WWP 
transaction  is  50  MW  compared  to  the 
amount  of  available  capacity,  estimated 
at  1200  MW.  The  sale  will  not  impair 
BPA's  ability  to  meet  planned  or 
forecasted  capacity  requirements  of 
BPA's  PNW  customers  under  section 
5(b).  (c),  or  (d)  of  the  Northwest  Power 
Act  and  is  consistent  with  section  5(f) 
thereof.  In  accordance  with  section  5(a) 
of  the  Bonneville  Project  Act,  the 
proposed  sale  of  capacity  to  WWP  is 
subject  to  termination  upon  60  months' 
notice.  In  the  event  BPA  determines  that 
the  power  sale  between  WWP  and 
NCPA  increases  the  firm  energy 
requirements  '^f  WWP  or  BPA's  other 
customers,  thi..    he  contract  provides 
for  BPA  to  so  notify  WWP  and  to 
exclude  50  MW  from  WWP's  energy 
requirements  consistent  with  sections 
9(c)  and  (d)  of  Public  Law  96-501  and 
Public  Law  88-552. 

Regarding  BPA  s  offer  of  surplus 
nonfirm  energy  or  surplus  firm  energy  on 
a  prescheduled  basis  to  NCPA  under  the 
Mitigation  Agreement  between  the  BPA 
and  NCPA.  such  offers  will  be  made 
consistent  with  apphcable  provisions  of 
statute  and  BPA's  current  surplus 
marketing  practices  which  provide  PNW 
customers  an  opportimity  to  purchase 
surplus  nonfirm  energy  and  surplus  firm 
energy  at  BPA's  market  rates  prior  to 
any  sales  to  the  PSW.  There  is  no 
specified  amount  of  surplus  firm  power 


or  surplus  nonfirm  energy  which  BPA 
must  offer  to  NCPA  or  that  NCPA  must 
take  from  BPA.  Any  such  sales  will  be 
determined  daily,  weekly,  or  monthly  on 
an  as  available  basis  during  the 
operating  year. 

VI.  EoviroameDtally  Ptafwred 
Alternative 

The  environmentally  preferred 
alternative  is  for  BPA  to  enter  into  the 
proposed  contracts  effecting  the  joint 
venture  with  WWP  and  NCPA.  There 
will  be  no  significant  adverse  impacts 
bom  this  action.  Even  with  the  delay  of 
bypass  facilities  at  Wanapum  until  1997; 
the  delay  of,  or  possible  substitution  of 
transportation  for,  bypass  facilities  at 
Priest  Rapids;  and  the  infeasibility  of 
bypass  at  Rock  Island,  significant 
adverse  impacts  on  anadromous  fish  are 
not  expected.  Mitigation  activities  are 
being  implemented  for  resident  fish  at 
Hungry  Horse  Reservoir  to  preclude 
significant  adverse  impacts  on  bald 
eagles  which  rely  on  the  fish  for  food. 
And  impacts  on  cultural  resources  at  the 
five  Federal  storage  projects  from  power 
generation  in  general  will  be  mitigated 
through  the  conduct  of  critical  resource 
surveys  and,  where  indicated, 
excavation  or  preservation  of  artifacts. 
In  addition,  this  alternative  has  some 
slight  environmental  benefits  not 
achievable  under  the  No-Action 
Alternative.  These  benefits  are:  (1) 
Small  reductions  in  air  pollution  in 
densely  populated  air  basins  in 
California  in  the  early  years:  (2)  reduced 
consumption  of  nonrenewable  gas  and 
oil  fuels  in  the  early  years;  and  (3) 
potential  for  additional  deferral  of  the 
construction  of  new  generating 
resources  in  California  and  their 
subsequent  operation. 

Vn.  Conclusion 

The  proposed  joint  venture  is  the 
environmentally  preferred  alternative, 
and  would  achieve  economic  benefits 
for  BPA  and  others.  Therefore,  BPA  has 
decided  to  enter  into  the  previously 
described  confracts. 

VIII.  Environmental  Mitigation  and 
Monitoring 

Several  mitigation  and  monitoring 
actions  are  being  adopted  to  preclude 
potential  environmental  impacts  from 
this  decision.  These  actions  include 
programs  to:  (1)  Survey  resident  fish 
populations  at  Hungry  Horse  Reservoir 
to  assure  that  an  adequate  food  supply 
is  maintained  for  the  bald  eagles  living 
in  or  passing  through  the  area;  and  (2) 
survey  and  evaluate  cultural  resource 
sites  surrounding  Federal  storage 
reservoirs  on  tributaries  to  the  Snake 
and  Columbia  Rivers  (Dworshak,  Albeni 


Falls,  Libby,  and  Hungry  Horse)  and  on 
the  mainstream  Columbia  (Lake 
Roosevelt,  behind  Grand  Coulee  Dam). 
BPA  expects  to  preclude  significant 
adverse  impacts  to  resident  fish  at 
Hungry  Horse  Reservoir  by  undertaking 
measures  to  increase  use  of  Hungry 
Horse  tributaries  by  resident  fish.  BPA 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
in  developing  these  measures.  Measures 
include  funding  for  imprint  planting  of 
westslope  cutthroat  trout  and  mountain 
whitefish  in  four  Hungry  Horse 
Reservoir  tributaries  over  a  5-year 
period.  Also  included  is  funding  for 
offsite  fish  habitat  improvements  on 
Flathead  River  sloughs,  including 
cleaning  of  spawning  gravels  and 
imprint  planting  of  cutthroat  trout, 
kokanee,  and  mountain  whitefish  (see 
IDU  EIS.  p.  4.2.3-13).  If  monitoring 
studies  at  Hungry  Horse  Reservoir 
indicate  that  significant  adverse  effects 
on  resident  fish  are  occurring  as  a  result 
of  Intertie  actions,  including  Federal 
marketing  activities,  information  from 
these  monitoring  studies  will  be  used  to 
develop  and  implement  additional 
effective  mitigation  measures. 

In  order  to  mitigate  the  potential 
adverse  effects  on  cultural  resources  at 
the  Federal  storage  reservoirs.  BPA  has 
initiated  procedures  to  develop  a 
Programmatic  Agreement  with  the 
Advisory  Coimcil  on  Historic 
Preservation;  the  Idaho,  Montana,  and 
Washington  State  Historic  Preservation 
Officers;  the  Bureau  of  Reclamation:  and 
the  Corps.  Also  involved  in  developing 
the  Programmatic  Agreement  are  the 
Confederated  Tribes  of  the  Colville 
Reservation  in  Washington:  the  Spokane 
Tribe  of  the  Spokane  Reservation  in 
Washington;  the  Kalispel  Indian 
Community  of  the  Kalispel  Reservation 
in  Washington;  the  Coeur  D'Alene  Tribe 
of  the  Coeur  D'Alene  Reservation  in 
Idaho;  the  Nez  Perce  Tribe  of  Idaho;  the 
Kootenai  Tribe  of  Idaho:  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  in 
Montana:  the  Blackfeet'Yribe  of  the 
Blackfeet  Indian  Reservation  of 
Montana:  the  Bureau  of  Indian  Affairs: 
the  U.S.  Forest  Service;  and  the  National 
Park  Service. 

The  Programmatic  Agreement  was 
initiated  as  mitigation  for  potential 
effects  of  firm  marketing  transactions.  It 
will,  however,  satisfy  BPA's 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470.  et  seq.)  for  all  Federal 
actions  taken  with  respect  to  operation 
of  the  five  major  Federal  storage 
reservoirs  mentioned  above.  Terms  of 
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the  Agreement  may  include  provisions 
for  further  identi^cation  and  evaluation 
of  potentially  affected  cultural 
resources. 

The  Programmatic  Agreement  also  is 
being  designed  to  ensure  consistency 
with  the  American  Indian  Religious 
Freedom  Act  (42  U.S.C.  1996).  It 
provides  for  BPA  participation  in  the 
relocation  of  Native  American  burials 
when  such  sites  are  discovered  through 
.  the  resource  survey  and  evaluation  that 
will  occur  as  part  of  the  Agreement. 

Issued  in  Portland,  Oregon,  on  October  1. 
1991. 

Edward  W.  Seinkiawicz, 
Senior  Assistant  Administration. 
(FR  Doc.  91-29854  Filed  12-12-91:  8:45  am] 
MLUNQ  COK  MM-OI-M 


Federal  Energy  Regulatory 
Commission 

(Dodcet  Nos.  ER92-1 18-000,  at  aL] 

RoHda  Power  Corporation,  et  al.; 
Electrtc  Rate,  Small  Power  Production, 
ar>d  Interlocking  Directorate  Filings 

December  6, 1991. 

Take  notice  that  the  following  Filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 

[Docket  No.  ER92-118-000] 

Take  notice  that  on  December  2, 1991, 
Florida  Power  Corporation  (Florida 
Power]  made  a  filing  to  clarify 
information  provided  in  the  filing  in  the 
above  docket  made  on  October  11, 1991. 

Florida  Power  states  that  the  filing 
clarifies  the  following  points:  (1)  Present 
versus  proposed  fuel  charges;  (2)  the 
difference  between  the  fuel  charge  for 
Seminole  Electric  Cooperative,  Inc. 
(SECI)  versus  the  fuel  charge  for  the 
cities  of  Kissimmee/St.  Cloud;  (3]  SECI's 
kW  allocation:  (4]  actual  versus 
projected  billing  comparisons. 

Florida  Power  requests  that  the  filing 
as  amended  above  become  effective  on 
January  1, 1991  as  requested  in  Florida 
Power's  original  transmittal  letter. 

Comment  date:  December  23, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corporation 

[Docket  No.  ER92-18i-000] 

Take  notice  that  on  December  4, 1991. 
filed  two  corrections  to  its  initial  filing 
in  this  docket.  First,  Florida  Power 
included  with  its  original  filing  in  this 
docket  an  addendum  dated  May  12, 1982 
to  an  agreement  between  it  and 
Seminole  Electric  Cooperative.  Inc., 
Florida  Power  has  since  discovered  that 
the  addendum  as  filed  was  an 


unexecuted  draft  version  of  the  final 
addendum,  which  is  dated  June  23, 1982. 
Florida  Power  requests  that  the  final 
executed  addendum  be  substituted  for 
the  draft  previously  tendered  for  filing. 
Second,  Florida  Power  inadvertently 
included  with  that  filing  a  draft  of  the 
agreement  to  which  the  addendum 
relates.  Florida  Power  states  that  the 
final  version  of  the  agreement  is  already 
on  file  with  the  Commission  and 
requests  that  the  draft  be  disregarded. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

[Docket  No.  ER92-20e-000] 

Take  notice  that  on  November  25, 
1991.  Arizona  Public  Service  Company 
(Arizona]  tendered  for  filing 
Amendments  to  Exhibits  in  FERC 
Docket  No.  ER90-142-000,  which  was 
filed  on  February  14. 1990.  Arizona 
states  that  the  amended  exhibits  are 
being  filed  to  amend  and  finalize  the 
original  filing. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indiana  Nfichigan  Power  Company 

[Docket  No.  ER9^-218-000] 

Take  notice  that  Indiana  Michigan 
Power  Company  (I&M)  on  December  4. 
1991,  tendered  for  filing  Modification 
No.  1  dated  November  10, 1991  to  the 
Settlement  Agreement  dated  August  31, 
1988  (1988  Agreement]  between  I&M  and 
Wabash  Valley  Power  Association,  Inc. 
(Wabash  Valley],  I&M's  Rate  Schedule 
FERC  No.  76. 

Modification  No.  1  decreases  the  cost 
to  Wabash  Valley  for  Dump  Energy, 
gives  Wabash  Valley  additional 
flexibility  in  scheduHng  transmission 
service,  and  adjusts  the  loss  percentage 
as  provided  for  in  the  1988  Agreement. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  UtiUty  Regulatory 
Commission  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Montaup  Electric  Company 

[Docket  No.  ER92-214-0001 

Take  notice  that  on  December  3. 1991. 
Montaup  Electric  Company  (Montaup) 
filed  an  "Exhibit  A"  to  the  service 
agreement  for  transmission  service 
provided  to  Newport  Electric 
Corporation  under  Montaup's  FERC 
Electric  Tariff.  Original  Volume  No.  2, 
which  entered  commercial  service  on 
December  31, 1990  and  October  1, 1991, 
respectively.  The  transmission  of  power 


from  each  unit  runs  for  20  years  from  the 
service  date  of  the  unit. 

Montaup  requests  waiver  of  the  60- 
day  notice  requirements  to  permit  the 
Exhibit  A  to  become  effective  on 
December  31. 1990.  If  Montaup's  request 
for  waiver  of  the  notice  is  denied, 
Montaup  requests  that  the  Exhibit  A  be 
allowed  to  become  effective  on 
February  2. 1992.  60  days  from  the  date 
of  filing. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER92-203-000] 

Take  notice  that  on  November  25, 
1991,  Central  Vermont  Pubhc  Service 
Corporation  (CVPS)  tendered  for  filing 
the  1992  Forecast  Cost  Report  for  the 
RS-2  rate  schedule  under  which  CVPS 
sells  electric  power  to  Coimecticut 
Valley  Electric  Inc. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  ER92-88-000] 

Take  notice  that  on  November  21, 
1991,  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  Supplemental  Statement 
in  Support  of  Proposed  Market-Based 
Rates.  Fitchburg  states  that  it  is 
submitting  this  information  to 
supplement  its  filing  of  a  new  FERC 
Electric  Tariff  in  this  docket  on  October 
7.1991. 

A  copy  of  Fitchburg's  supplemental 
filing  has  been  served  on  each  person  on 
the  official  service  list  in  this 
proceeding. 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER92-205-000] 

Take  notice  that  on  November  25. 
1991.  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  1992  Cost  Report  for  FERC  Electric 
Tariff  Original  Volume  No.  3  of  CVPS 
under  which  the  CVPS  provides 
Transmission  and  Distribution  Service 
to  the  following  customers: 
Vermont  Electric  Cooperative.  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 
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from  each  unit  runs  for  20  years  from  the 
service  date  of  the  unit. 

Montaup  requests  waiver  of  the  60- 
day  notice  requirements  to  permit  the 
Exhibit  A  to  become  effective  on 
December  31, 1990.  If  Montaup's  request 
for  waiver  of  the  notice  is  denied, 
Montaup  requests  that  the  Exhibit  A  be 
allowed  to  become  effective  on 
February  2, 1992.  60  days  from  the  date 
of  filing. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Vennont  Public  Service 
Corpora  tion 

[Docket  No.  ER92-203-000] 

Take  notice  that  on  November  25, 
1991,  Central  Vennont  PubUc  Service 
Corporation  (CVPS)  tendered  for  filing 
the  1992  Forecast  Cost  Report  for  the 
RS-2  rate  schedule  under  which  CVPS 
sells  electric  power  to  Coimecticut 
Valley  Electric  Inc. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER92-88-000] 

Take  notice  that  on  November  21, 
1991,  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  Supplemental  Statement 
in  Support  of  Proposed  Market-Based 
Rates.  Fitchburg  states  that  it  is 
submitting  this  information  to 
supplement  its  filing  of  a  new  FERC 
Electric  Tariff  in  this  docket  on  October 
7,1991. 

A  copy  of  Fitchburg' s  supplemental 
filing  has  been  served  on  each  person  on 
the  official  service  Ust  in  this 
proceeding. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER92-205-000] 

Take  notice  that  on  November  25, 
1991,  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  1992  Cost  Report  for  FERC  Electric 
Tariff  Original  Volume  No.  3  of  CVPS 
under  which  the  CVPS  provides 
Transmission  and  Distribution  Service 
to  the  following  customers: 

Vermont  Electric  Cooperative,  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 


Village  of  Hyde  Park  Water  and  Light 

Department 
Rochester  Electric  Light  and  Power 

Company 

Comment  date:  December  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER92-2O4-000] 

Take  notice  that  on  November  25, 
1991.  Central  Vermont  Pubhc  Service 
Corporation  (CVPS)  tendered  for  filing 
the  1992  Forecast  Cost  Report  for  FERC 
Electric  Tariff  Original  Volume  No.  4  of 
CVPS  under  which  the  company 
provides  uiu-eserved  system  power 
service  to  the  following  customers: 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 
Village  of  Hyde  Park  Water  and  Light 

Department 

Comment  date:  December  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


which  amends  the  interruptible 
transmission  service  agreement  in 
certain  Umited  respects. 

Public  Service  proposes  an  effective 
date  of  the  initial  Rate  Schedule  as  of 
December  4, 1991,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  December  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

pocket  No.  ER92-62-000] 

Take  notice  that  on  November  18, 
1991,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
letter  clarifying  the  nature  of  assured 
deliveries  made  pursuant  to  the 
Agreement  for  Construction.  Ownership 
and  Operation  of  the  Number  One 
Boardman  Station  on  Carty  Reservoir 
(Agreement)  and  the  Guidelines  for 
Assured  Deliveries  from  Boardman 
(Guidelines),  included  in  the  original 
filing  in  this  docket. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Kansas  Power  and  Ught  Company  W.  WestPlains  Energy 


[Docket  No.  ER92-212-000) 

Take  notice  that  on  November  27, 
1991.  Kansas  Power  and  Light  Company 
(KP&L)  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
238  and  Supplement  No.  1  to  FERC  Rate 
Schedule  No.  238.  KP&L  requests  an 
effective  date  of  February  1, 1992. 

KP&L  further  states  that  copies  of  this 
filing  have  been  served  upon  the  City  of 
Girard,  Kansas  and  the  Utilities  Division 
of  the  Kansas  Corporation  Commission. 

Comment  date:  December  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER91-63&-001J 

Take  notice  that  on  December  4, 1991, 
The  Public  Service  Electric  and  Gas 
Company  (PG&E)  tendered  for  filing  an 
initial  Rate  Schedule  to  provide 
interruptible  transmission  service  to 
Continental  Energy  Associates  (CEA) 
for  the  delivery  of  a  portion  of  the  net 
electrical  energy  output  of  Continental 
Energy's  qualifying  cogeneration  faciUty 
located  in  Hazelton,  Pennsylvania  to  the 
Consolidated  Edison  Company  of  New 
York,  Inc.  In  response  to  discussions 
with  Commission  Staff,  PSE&G  on 
December  2, 1991  submitted  the  First 
Supplemental  Agreement  by  and 
between  Public  Ser\ice  Electric  and  Gas 
Company  and  Continental  Energy 
Associates,  dated  December  3, 1991. 


[Docket  No.  ER92-193-000J 

Take  notice  that  on  November  18. 
1991.  WestPlains  Energy,  a  division  of 
UtiliCorp  United  Inc.  tendered  for  filing 
a  Notice  By  WestPlains  Energy  of 
succession  in  ownership  to  Centel 
Corporation. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nevada  Power  Company 

[Docket  No.  ER90-587-001] 

Take  notice  that  on  December  4. 1991. 
Nevada  Power  Company  tendered  for 
filing  its  compliance  refund  report  in  the 
above  referenced  docket. 

Comment  date:  December  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Systems  Power  Pool 

[Docket  No.  ER91-19W)03] 

Take  notice  that  on  November  27. 
1991.  Western  Systems  Power  Pool 
(WSPP)  tendered  for  filing  its  Refund 
Report  in  the  above  referenced  docket. 

Comment  date:  December  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Alabama  Power  Company 

[Docket  No.  ER92-215-000J 

Take  notice  that  on  December  3, 1991, 
Alabama  Power  Company  tendered  for 
filing  proposed  changes  in  its  Rate 
Schedule  MUN-1.  The  proposed  changes 


would  increase  revenues  from 
jurisdictional  sales  and  services  by 
$470,915.00  based  on  the  twelve-month 
period  ending  December  31. 1991. 
Alabama  Power  Company  proposes  to 
modify  the  Billing  and  Payment 
provisions  of  Rate  Schedule  MUN-1  to 
make  reference  to  the  applicable 
agreement  between  Alabama  Power 
Company  and  the  Southeastern  Power 
Administration.  Alabama  Power 
Company  has  requested  an  effective 
date  of  February  1. 1992.  Copies  of  this 
filing  were  served  upon  customers  of 
Alabama  Power  Company  served  under 
Rate  Schedule  MUN-1.  the  Alabama 
Public  Service  Commission  and  the 
Southeastern  Power  Administration. 

Comment  date:  December  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  sdid  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casfaell. 
Secretary. 

[FR  Doc.  91-29792  Filed  12-12-91:  8:45  am) 
MLUNQ  CODE  triT-OI-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
October  11  Through  October  18, 1991 

During  the  Week  of  October  11 
through  October  18. 1991,  the  appeals 
and  the  applications  for  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
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the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20565. 


Dated:  December  9, 1991. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  at  October  11  through  October  18.  1991] 


Date 

Name  and  location  o«  appficant 

Case  No. 

Type  o(  sut>mission 

Oct  15. 1991  ..„ 

Oct  10. 1991 

Fkearm  Training  System,  Inc.  Norcross,  GA _.. 

Fortmeyer't  Inc..  Fort  Wayne.  IN _ 

Time  OH  Company,  Seattta.  WA „ .„ 

Jwnes  L  Schwab.  Spokane.  WA _ 

GuH/Arra  Courtesy  Group  Service.  Woodbddge. 
VA. 

GuH/GuH  Mart  U-Haul.  Woodbridge,  VA 

IJPA-0161 ...... 

LEE-0031 

LQF-0038.    _ 

LFA-0162 

RR300-112 

RR300-111..._     

Appeal  of  an  Information  Request  Denial.  If  granted;  The  Septem- 
ber 16.  1991  Freedom  of  Information  Request  Denial  issued  by 
the  Office  of  the  Inspector  General  would  be  rescinded.  «Kl  9W 
Firearm  Training  System,  Inc.  wouM  receive  access  to  DOE 
Information  ooncering  a  pending  investigation  of  the  Rrearm 
Trainirtg  System.  Inc. 

hie  would  not  be  requred  to  file  Form  EIA- 782-8.  "Resefters/ 
Retailers  MontMy  Petroleum  Products  Saies  Report" 

Refund  Procedures.  If  granted:  The  remainder  ol  funds  coHoctod 
from  Time  Oil  Company  purstjant  to  a  December  13.  1962 
Consent  Order  with  the  Department  of  Energy  wnuk)  be  dtoMb- 
utsd  to  the  States. 

Appeal  of  an  Information.  If  granted:  The  Octnber  10,  1991 
Freedom  of  Information  Request  Denial  issued  by  ttta  FieM 
Office.  Albuquerque  wouW  be  rescinded,  and  James  L  Schwqb 
would  receive  access  to  additional  documents  invohong  himself. 

Request  for  ModHication/Rescttawn  m  ttw  Gutf  Refurx)  Proceed- 
ing. It  granted:  The  September  12.  1991  Decwon  and  Order 
(Case  No.  RF30O-11527)  isued  to  Arts  Courtesy  Golf  Service 
woukl  t>e  modified  regarding  the  firm's  applk^tion  lor  refund 
submitted  in  the  GH  refund  proceeding. 

Request  for  Modification/ Rescission  in  the  Gulf  Refur)d  Proceed- 

Oct 16.  1991  .„ - 

Oct  16,  1991 

Oct  18.  1991  _ 

Oct  18.  1991 

ing.  If  granted:  The  August  29,  1991  Decision  and  Order  (Case 
No.  RF300-I205e)  issued  to  Guif  Mart  U-Haul  wnuM  be  modh 
fied  regarding  the  firm's  applicaUon  for  refund  submitted  in  the 
GuH  refund  proceeding. 

Refund  Appucations  Received 

[Week  of  October  11  throu^  October  18. 1991] 


Date  received 


Name  of  refund  proceeding/Name  of  ralOnd  applicant 


Caae  number 


10/15/91 

1 0/ 1 5/91 

10/15/91 

1 0/ 1 5/91 

10/11/91 

10/15/91 

10/15/91 

10/15/91 

10/15/91 

10/16/91 

10/15/91 

10/17/01 

10/21 /91 

10/17/91 

10/16/91 _. 

10/11/91  thoj 10/18/91 

10/11/91  thnj  10/18/91. 

10/11/91  thnj  10/18/91 


V  &  B  ARCO.. 

SinWer.  Inc.. 

Gary  Burgin. 

New  Frontier  Center . 

Niagara  Motiawfc  Power  Corp.. 

Mrs.  George  W.  Reed.. 

Akna  O.  Lewis 


San  Bruno  ARCO „. 

OttavK)  Bros.  Texaco  Serv.  Sta... 

University  Shell 

Gil's  Service  Center. 

Union  Carbide  Chent.  &  Plastics- 

Amerigas  Propane,  Inc 

Canterton  ARCO _... 


Poe's  Rural  &  City  Gas  Co 

Texaco  Refund  applications  received  ._ 
Crude  Oil  refund  appticatiorts  received . 
Gulf  Oil  refund  applications  recan/ed. 


RF304-12515 

RF304-12516 

RF304-12517 

RF341-11 

RF336-27 

RF335-48 

RF335-49 

RF304-12518 

RF321 -17448 

RF315-10174 

RF304-12519 

RF340-22 

RF340-23 

RF304-12520 

RF139-208 

RF321-17441  thnj  RF321-17832 

RF272-90229  thru  RF272-90260 

RF300-17900  thnj  RF300-17928 


UMI 


(FR  Dtx.  91-29855  Filed  12-12-91:  8i45  am] 
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Issuance  of  Decisions  and  Orders 
During  Week  of  October  14  Through 
October  18, 1991 

During  the  week  of  October  14 
through  18, 1991  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 


for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
simunary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

fames  L  Schwab.  10/17/91.  LFA-0152 

James  L  Schwab  filed  an  Appeal  from 
a  denial  by  the  DOE'S  Chief  of  Freedom 


of  Information  and  Privacy  Acts  (FOI 
Officer)  of  a  request  for  a  waiver  of  fees 
which  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  FOI  Officer's  denial  of  the  fee 
waiver  request  was  premature  because 
he  had  not  completed  the  search  for 
responsible  documents  and  determined 
what  information  was  releasable. 
Accordingly,  Schwab's  request  for  a 


iday,  December  13.  1991  /  Notices 


3  first.  All  such 
with  the  Office 
i.  Department  of 
120585. 


Dated:  Decembers  1991. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


CE  OF  Hearings  and  Appeals 

lOctotieria.  19911 


Type  o(  submission 


.  Appeal  of  an  Information  Request  Denial.  If  granted;  The  Sepiem- 
bar  16,  1991  Freedom  of  tnforwetion  Request  Denial  Issued  by 
the  Office  of  ttw  Intpwiar  Gcrteral  would  be  resonded,  and  the 
riwnn  Training  System,  Irtc.  would  recen«  access  to  DOE 
Mormation  concenng  a  pending  nvestigation  of  ttie  Rrearm 
Training  System,  Ina 

Exception  to  tfie  Reporting  Requirements.  K  granted:  Fortmeyer*s, 
Inc.  would  not  be  requirad  to  file  Form  EIA-782-B,  "ReseDers/ 
nalaisfs  Monthly  Patrelaum  Products  Saies  Report" 

Refund  Procedures.  If  grarrted  The  rematmjer  of  funds  collected 
from  Time  Oil  Company  pursuant  to  a  Decemtjer  13,  1982 
Consent  Order  witti  the  Department  of  Energy  iwoutd  be  dksMD- 
uted  to  the  States. 

Appeal  of  an  Information.  If  grarrted:  The  October  10,  1991 
Freedom  of  Information  Request  Denial  issued  by  the  Field 
Office,  Albuquerque  would  be  rescinded,  and  James  L  Schwqb 
would  receive  access  to  additional  documents  involving  himself. 

Request  tor  ModHication/Resasaion  in  the  GuH  Refund  Proceed- 
ing. If  granted:  The  September  12,  1991  DecMion  and  Order 
(Case  No.  RF30O-11527)  isued  to  Art's  Courtesy  GuU  Service 
would  t>e  modified  regarding  the  firm's  application  tor  refund 
submitted  in  the  GH  refund  proceeding. 

Request  for  Modification/ Rescission  m  the  Gulf  Refutd  Proceed- 
ing. If  granted:  The  August  29,  1991  Decision  and  Order  (Case 
No.  RF300-I205e)  issued  to  Gulf  Mart  U-HaU  woutd  be  modi- 
fied regarding  ttie  firm's  application  for  refurxJ  submitted  in  the 
GuH  refund  proceeding. 


4S  Received 

October  18, 1991] 


Name  of  refund  applicant 


Case  number 


RF304-12515 

RF304-12516 

RF304-12517 

RF341-11 

RF336-27 

RF335-48 

RF335-49 

RF304-12518 

RF321-17448 

RF315-10174 

RF304-12519 

RF340-22 

RF340-23 

RF304- 12520 

RF1 39-208 

RF321-17441  Ihnj  RF321- 17832 

RF272-90229  Itwu  RF272-80260 

RF30O-17900  thnj  RF300-17928 


i  the  OfTice  of 

Fthe 

he  following 

I  list  of 

ismissed  by  the 

Appeals. 


'91,  LFA-0152 

an  Appeal  from 
lief  of  Freedom 


of  Information  and  Privacy  Acts  (FOI 
Officer)  of  a  request  for  a  waiver  of  feet 
which  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA),  In 
considering  the  Appeal,  the  DOE  found 
that  the  FOI  Officer's  denial  of  the  fee 
waiver  request  was  premature  because 
he  had  not  completed  the  search  for 
responsible  documents  and  determined 
what  information  was  releasable. 
Accordingly,  Schwab's  request  for  a 
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reversal  of  the  FOI  Officer's 
determination  was  denied  and  the 
matter  was  remanded  to  the  FOI  Officer 
for  a  new  determination  on  the  fee 
waiver  request. 

Refund  Applications 

Exxon  Corporation/Paisano  Exxon,  10/ 
17/91;  RF307-9835 
The  DOE  issued  a  Decision  and  Order 
denying  the  Application  for  Refund  filed 
by  Paisano  Ex.xon  in  the  Exxon 
Corporation  special  refund  proceeding. 
Paisano  was  unable  to  provide  any 
documentation  to  establish  that  it 
purchased  Exxon  petroleum  products  or 
that  it  was  even  in  business  during  the 
consent  order  period.  Accordingly,  this 
application  was  denied. 

Texaco.  Inc./Arvin  Lerch,  10/18/91: 
RF321-16942;  RF321-16946 
The  DOE  issued  a  Supplemental 
Order  regarding  Arvin  Lerch,  an 
applicant  who  received  a  refund  in 
Texaco  Inc./B  &  L  Auto  Parts.  Inc..  Case 
Nos.  RF321-3e05  et  al.  (October  1, 1990). 
A  conflicting  claim  caused  the  DOE  to 
review  the  application.  When  the  DOE 
requested  documents  from  Mr.  Lerch  to 
substantiate  his  claim,  Mr.  Lerch  stated 
that  he  had  mistakenly  submitted 
incorrect  dates  of  ownership.  The  DOE 
determined  that  Mr.  Lerch  had 
incorrectly  received  $1,702.  At  the  same 
time  Mr.  Lerch  filed  a  new  application  in 
the  Texaco  proceeding  for  a  second 
retail  station.  The  DOE  determined  that 
Mr.  Lerch  was  eligible  for  a  new  refund 
of  $1,139.  The  DOE  subtracted  the 
amount  of  the  new  refund  from  the 
excess  refund  amount  of  $1,702  and 
ordered  Mr.  Lerch  to  remit  $563  to  the 
DOE  to  be  deposited  in  the  escrow 
account  funded  by  Texaco  Inc. 

The  Arundel  Corporation.  10/16/91: 
RF272-72080 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
submitted  on  behalf  of  the  Arundel 
Corporation.  Arundel  requested  a  refund 
based  on  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 1981 
pursuant  to  the  provisions  of  10  CFR 
part  205,  subpart  V  (subpart  V). 
Although  Arundel  provided  an  estimate 
of  its  purchase  volume,  it  did  not  explain 
the  estimation  technique  with  which  the 
volume  was  derived.  Despite  the  DOE's 
repeated  requests  that  the  applicant 
explain  how  it  derived  its  purchase 
volumes,  Arundel  failed  to  provide 
additional  information.  The  DOE  was 
therefore  unable  to  evaluate  whether 
Arundel's  volume  claim  was  reasonable. 
Accordingly,  the  Application  submitted 
by  Arundel  was  denied. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfield 
Company /Giles 
Fuels  et  al. 
Citronelle-MotMie 
Gattiering/Dr. 

U.E. 

Zamtiarano 

Memorial 

Hospital. 
Dairyland  Power 

Cooperative  et 

al. 
Gulf  Oil 

Corporation/ 

Athens  Gulf. 
Athens  Gulf 

Service  Station 

#2. 
Gulf  Oil 

Corporation/ 

Fitch  Oil 

Company,  Inc. 
Gulf  Oil 

Corporation/ 

Roy's  Gulf  Inc. 

etat. 
Hibbing  Taconite 

Company. 
Los  Angeles 

Times. 
Morgan  Fuel  & 

Heating  Co.,  Inc. 
Shell  Oil 

Company/ 

Defense  Fuel 

Supply  Center 
Shell  Oil 

Company/ 

Heritage  Oil 

Company,  Inc.. 
Inland  Oil  & 

Chemical  Corp. 
Macmillan  Ring- 
Free  Oil  Co., 

Inc. 
Shell  Oil 

Company/ 

Hubbard  Oil 

Company. 
Shell  ai 

Company/ 

University  Shell. 
University  Shell 


RF304-279 


RF336-26 


10/15/91 
10/17/91 


RF272- 
56993 

RF300-1265 


RF300- 
12653 

RR300-26 


RF300- 
11574 
RD272-2233 

RF272-2233 
RD272-2233 
RR272-19 

flF272- 
76247 
RF31 5-6904 


10/18/91 
10/17/91 


10/15/91 

10/18/91 

10/16/91 
10/18/91 
10/15/91 
10/16/91 


Texaco  Inc./ 
Buckingham 
Square  Texaco 
etal. 

Texaco  Inc./ 
Doyle  J.  Davies. 

Doyle  J.  Davies 

Texaco  Inc./ 
Home  Oil  Co., 
Inc.  et  al. 


RF315- 
10174 
RF321-7018 


RF321-9235 

RF321-9236 
RF321-6719 


RF3 15-295        10/18/91 

RF315-6118 
RF31 5-6492 

RF315-6017      10/15/91 
RF315-6132      10/18/91 


10/18/91 

10/15/91 
10/17/91 


Texaco,  Inc./ 

RF321-6501 

10/18/91 

Rancatti's 

Garage  et  al. 

Texaco  Inc./ 

RF321-7115 

10/15/91 

Spring  Brook 

Ice  &  Fuel 

Service  et  al. 

Texaco  Inc./ 

RF321-9611 

10/15/91 

Winners 

Distributorship. 

Winners  Fuel 

RF321- 

Distributors,  Inc. 

14160 

Texaco  Inc./ 

RF321-7373 

10/15/91 

Ziegler  Oil  Co. 

etal. 

Dismissals 

The  following  submissions  were 
dismissed: 

Name  and  Case  No. 

A&M,  Inc.;  RF272-73063 
A.  C.  Enterprises;  RF304-8231 
Abdul  Texaco;  RF321-725 
Arizona  Public  Service  Co.:  RF272-89377 
Brown's  Service  Station;  RF300-17582 
Burger  Bros.  Distributing;  RF321-9379 
Columbia  County.  WA;  RF272-«6200 
Dave  &  jacks;  RF321-9504 
Downtown  Texaco;  RF321-9603 
Duiunan  Texaco;  RF321-9509 
Dunn  County,  Wl;  RF272-8M25 
Franklin  Baking  Co.;  RF272-72452 
Germantovwi  Shell;  RF315-1620 
Herman  Atchison;  RF300-14633 
Hillcrest  Texaco:  RF321-9637 
Hyde  Park  Texaco;  RF321-9606 
Ideal  Basic  Industries.  Inc.;  RF272-9181 
Iowa  County.  WI;  RF272-e5198 
Irondale  Texaco;  RF321-1(»01 
Jefferson  Gulf:  RF300-1756e 
John  Wongs  Texaco;  RF321-7473 
L.  B.  Moore  Texaco;  RF321-9602 
Urry's  Arco;  RF3O4-9051 
Urr>'s  Arco;  RF304-n829 
■  Laufton  Moore  Texaco;  RF321-9e04 
Lyons  Texaco:  RF321-9377 
Mel's  Texaco;  RF321-9625 
Middlebury  Texaco;  RF321-9608 
Morgan  Texaco;  RF321-9607 
One  Way  U.S.A.:  RF321-17275 
Paul  A.  Bosco  &  Son  Construction  Corp.: 

RF272-72464 
Petroleum  Resource  Associates.  Inc.;  RF272- 

25328 
Plotzo  Gulf;  RF300-17482 
Portway  Texaco;  RF321-1207 
Power  Petroleum  Inc.;  RF'321-7426 
Power  Petroleum  Inc.;  RF321-6749 
Rolling  Green  Texaco;  RF321-950e 
South  Texaco  Station;  RF321-9378 
Supreme  Bumpers,  Inc.;  RF272-89768 
Walnut  Street  Texaco;  RF321-9510 
William  Hudson  Texaco;  RF321-9634 
Wipf  s  Texaco  Service;  RF321 -17336 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
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hours  of  1  p  jn.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  9, 1991. 
Goocga  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-29856  Filed  12-12-91;  8^«5  ami 
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Issuance  of  Proposed  Decision  and 
Order  During  Weelt  of  November  11 
Through  November  15, 1991 

During  the  Week  of  November  11 
through  November  15, 1991,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  find 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  mater. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  order  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  E>C  20585,  Monday  through 
Friday,  between  Lhe  hours  of  1  p.m.  and 
5  p.m.,  except  federal  holidays. 

Dated:  Decemlier  9, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Fortmeyer's,  Inc..  Fort  Wayne,  IN.;  LEE- 
0031;  Reporting  Requirements 


Fortmeyer's,  Inc.,  filed  an  Application 
for  Exception  from  the  monthly 
requirement  to  prepare  and  file  Form 
EIA-782B  ("Reseller/Retailers'  Monthly 
Project  Sales  Report")  with  the  DOE 
Energy  Information  Administration.  The 
exception  request,  if  granted,  would 
permit  Fortmeyer's,  Inc.,  to  discontinue 
filing  the  form.  The  DOE  found  that  the 
firm  was  not  adversely  affected  by  the 
reporting  requirement  in  a  way  that  was 
significantly  different  from  the  burden 
borne  by  similar  reporting  firms. 
Accordingly,  on  November  15, 1991,  the 
DOE  issued  a  proposed  determination 
tentatively  denying  the  exception 
request. 
[FR  Doc.  91-29857  Filed  12-12-91.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4041-3] 

Environmental  Impact  Statements  and 
Regulations;  AvaMabHity  of  EPA 

Comments 

Availability  of  EPA  comments 
prepared  November  25, 1991,  through 
November  29, 1991,  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-I65181-WY  Rating 
LO,  Medicine  Wheel  National  Historic 
Landmark  Protection  Project, 
Implementation.  Bighorn  National 
Forest,  Medicine  Wheel  Ranger  District, 
Big  Horn  County,  WY. 

Summary:  EPA  has  no  objections  to 
the  proposed  action. 

ERP  No.  D-AFS-J65185-UT  Rating 
EC2,  North  Slope  Timber  Sale  and  Road 
Construction/Reconstruction, 
Implementation,  Dixie  National  Forest, 
Teasdale  Ranger  District,  Wayne 
County,  UT. 

Summary:  EPA  has  identified  portions 
of  this  document  lack  sufficient 
information  for  the  EPA  to  be  able  to 
adequately  access  potential  impacts 
associated  with  the  proposed  action. 

ERP  No.  D-AFS-L65156-ID  Rating 
EC2,  Big  Eightmile,  North  Fork  of  Timber 
and  Alder  Creek  Timber  Sale, 
Reforestation  and  Road  Construction, 


Implementation,  Lemhi  Range  Roadless 
Area,  S.jlmon  National  Forest,  Lemhi 
County.  ID. 

Suimvary:  EPA'b  environmental 
concerns  .ire  based  on  the  potential  for 
adverse  ;jir  quality  effects.  Additional 
inform.)  ion  is  needed  to  describe 
project  nunitoring,  describe  the 
effectiveness  of  mitigation  measures, 
and  clarify  the  future  access  of  new 
roads. 

ERP  No.  D-BLM-J70017-MT  Rating 
ECl.  Judith-Valley-Phillips 
Comprehensive  Resource  Management 
Plan,  Implementation,  Lewistown 
District,  Judith  Basin,  Fergus.  Petroleum, 
Phillips  and  Valley  Counties,  MT. 

Summary:  EPA's  environmental 
concerns  are  based  on  the  lack  of  full 
protection  for  areas  of  critical 
environmental  concerns  from  future 
mining  development. 

ERP  No.  D-FHW-E40736-NC  Rating 
EC2,  Greensboro  Western  Urban  Loop 
Transportation  Improvement,  from 
Lawndale  Drive  near  Cottage  Place  to  I- 
85  South  near  Holden  Road,  Funding, 
Right-of-Way  Acquisition,  and  COE 
section  404  Permit,  Guilford  County,  NO. 

Summary:  EPA  believes  that  all  of  the 
proposed  construction  alternatives 
would  have  major  environmental 
impacts  which  include  the  loss  of  both 
upland  and  wetland  habitat  and  noise 
impacts.  Information  was  lacking  to 
adequately  evaluate  some  impacts  and 
mitigation  proposal.'^. 

ERP  No.  D-FHW-E4074O-NC  Rating 
EC2,  US  1  Improvements,  Secondary 
Road  1853  at  Lakeview  to  Secondary 
Road  1160  south  of  Sanford,  Funding, 
section  404  Permit,  Lee  and  Moore 
Counties,  NC. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
lack  of  specific  commitments  attendant 
to  wetlands  mitigation,  water  quality, 
noise  impacts  and  hazardous  waste 
sites  remediation. 

ERP  No.  D-SCS-H36103-MO  Rating 
EC2,  Town  Branch  Watershed 
Protection  Plan.  Fish  and  Wildlife 
Improvement.  Funding.  Section  404 
Permit.  City  of  Albany,  Gentry  County, 
MO. 

Summary:  The  Soil  Conservation 
Service  was  asked  to  clarify  the  project 
purpose,  land  treatment  measures  for 
conservation,  and  compliance  with 
section  404  of  the  Clean  Water  Act 

ERP  No.  D-VAD-E8000a-FL  Rating 
EC2.  East  Central  Florida  Medical 
Center  (ECFMC)  Construction. 
Alternative  Site  Selection,  Brevard  Co.. 
Orange  Co^  Seminole  C04  and  Volusia. 
C0..FL 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
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ImpIerr.Rntation,  Lemhi  Range  Roadless 
ArrH,  Silmon  National  Forest,  Lemhi 
County.  ID. 

Sumaiary:  EPA's  environmental 
concerns  are  based  on  the  potential  for 
adverse  ;iir  quality  effects.  Additional 
inform  J. ion  is  needed  to  describe 
project  nunitoring,  describe  the 
effectiveness  of  mitigation  measures, 
and  clarify  the  future  access  of  new 
roads. 

ERP  No.  D-BLM-J70017-Nfr  Rating 
ECl.  Judith-Valley-Phillips 
Comprehensive  Resource  Management 
Plan,  Implementation,  Lewistown 
District  Judith  Basin,  Fergus.  Petroleum, 
Phillips  and  Valley  Counties,  MT. 

Summary:  EPA's  environmental 
concerns  are  based  on  the  lack  of  full 
protection  for  areas  of  critical 
environmental  concerns  from  future 
mining  development. 

ERP  No.  D-FHW-E40736-NC  Rating 
EC2,  Greensboro  Western  Urban  Loop 
Transportation  Improvement,  from 
Lawndale  Drive  near  Cottage  Place  to  I- 
85  South  near  Holden  Road,  Funding, 
Right-of-Way  Acquisition,  and  COE 
section  404  Permit,  Guilford  County,  NC. 

Summary:  EPA  believes  that  all  of  the 
proposed  construction  alternatives 
would  have  major  environmental 
impacts  which  include  the  loss  of  both 
upland  and  wetland  habitat  and  noise 
impacts.  Information  was  lacking  to 
adequately  evaluate  some  impacts  and 
mitigation  proposals. 

ERP  No.  D-FHW-€;40740-NC  Rating 
EC2,  US  1  Improvements,  Secondary 
Road  1853  at  Lakeview  to  Secondary 
Road  1180  south  of  Sanford,  Funding, 
section  404  Permit,  Lee  and  Moore 
Counties.  NC. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
lack  of  specific  commitments  attendant 
to  wetlands  mitigation,  water  quality, 
noise  impacts  and  hazardous  w^aste 
sites  remediation. 

ERP  No.  D-SCS-H36103-MO  Rating 
EC2,  Towm  Branch  Watershed 
Protection  Plan,  Fish  and  Wildlife 
Improvement,  Funding,  Section  404 
Permit,  City  of  Albany,  Gentry  County, 
MO. 

Summary:  The  Soil  Conservation 
Service  was  asked  to  clarify  the  project 
purpose,  land  treatment  measures  for 
conservation,  and  compliance  with 
section  404  of  the  Clean  Water  Act 

ERP  No.  D-VAD-E80000-FL  Rating 
EC2,  East  Central  Florida  Medical 
Center  (ECFMC)  Construction, 
Alternative  Site  Selection,  Brevard  Co., 
Orange  Co^  Seminole  C04  and  Volusia, 
Co.,  FL 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 


to  wetlands,  noise,  wildlife,  and  air 
quality  and  recommended  that  further 
information  on  mitigation  for  these 
impacts  is  need. 

Final  EISs 

ERP  No.  F-AFS-I02021-ND,  Northern 
Little  Missouri  National  Grassland  Oil 
and  Gas  Leasing,  Custer  National 
Forest.  Dunn,  McKenzie,  Golden  Valley, 
and  Billings  Counties,  MT. 

Summary:  EPA  has  remaining 
concerns  regarding  protection  of  water 
quality  and  the  lack  of  information 
regarding  the  criteria  for  selection  of  the 
casting  setting  depths  used  to  protect 
water  resources. 

ERP  No.  F-AFS-L65144-OR,  Augur 
Creek  Timber  Sale  and  Road 
Construction,  Implementation,  Fremont 
National  Forest,  Paisley  Ranger  District, 
Lake  County,  OR. 

Summary:  EPA  continues  to  have 
environmental  concerns  with  the 
preferred  alternative  identified  in  the 
final  EIS.  EPA's  concerns  are  based  on 
the  lack  of  a  complete  analysis  of  the 
effects  of  prescribed  burning  on  the 
Class  I  airshed  in  the  Gearbart 
Wilderness  area. 

ERP  No.  F-AFS-L65151-ID,  Deep 
Creek  and  Copper  Creek  Timber  Sale 
and  Road  Construction,  Implementation, 
Council  Ranger  District,  Payette 
National  Forest,  Adams  County,  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-BLM-I65155-CO,  San  Luis 
Planning  Area.  Land  and  Resource 
Management  Plan,  Implementation, 
Alamosa,  Costilla  Saguache,  Conejos 
and  Rio  Grande,  CO. 

Summary:  EPA  believes  that  the  FEIS 
and  RMP  provide  adequate  discussion 
on  wetlands,  riparian  areas  impacts, 
grazing  practices,  and  the  identification 
of  non-point  source  pollution  areas. 

ERP  No.  F-USA-G13001-NM,  White 
Sands  Missile  Range  Aerial  Cable  Test 
Capability  Facility,  Construction, 
Integration  and  Development,  Jim  Site  or 
Fairview  Mountain  Site  Selection, 
Socorro,  Lincoln,  Otero,  and  Sierra 
Counties,  NM. 

Summary:  EPA's  review  of  the  final 
EIS  has  been  completed  and  the  project 
found  to  be  satisfactory.  No  formal  letter 
was  sent  to  the  agency. 

Dated:  Deceml>er  9, 1991. 
Richard  E.  SaodenoD, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-29658  Filed  12-12-81: 8:45  am] 
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IB)-fm.-4041-2] 

Environmental  lm(»act  Statements; 
Notice  of  AvaHabiKty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5073  or  (202)  280-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  December  2, 1991 
through  December  6, 1991  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  910431.  DRAFT  EIS,  AFS,  OH, 
Wayne  National  Forest,  Amendment  7 
Land  and  Resource  Management  Plan, 
Oil  and  Gas  Leasing,  Implementation, 
Application  for  Permit  EMlling,  Section 
404  Permit,  Several  Counties,  OH,  Due: 
February  3. 1992,  Contact:  Regis  E. 
Temey  (812)  275-5987. 

EIS  No^0432,  FINAL  EIS,  AFS,  MT, 
Spring.  Qfeek  Timber  Sales  and  Road 
Consmietten/Reconstruction, 
Implementation,  Lewis  and  Clark 
National  Forest.  Musselshell  Ranger 
District,  Little  Belt  Mountains, 
Harlowton,  Meagher  County,  MT.,  Due: 
January  27, 1992,  Contact:  David 
Wanderaas  (406)  632-4391. 

EIS  No.  910433,  DRAFT  EIS,  VAD,  TX, 
Dallas-Fort  Worth  Area  National 
Cemetery  Construction/Operation,  Site 
Selection,  Cedar  Hill,  Mansfield  and 
Mountain  Creek,  Possible  Section  404 
Permit,  Dallas  and  Tarrant  Counties,  TX. 
Due:  January  27, 1992,  Contact:  James 
Holtschulte  (202)  233-7082. 

Amended  Notices 

EIS  No.  910347,  DRAFT  EIS,  NRC. 
Nuclear  Power  Plants  Operating 
Licenses,  NUREG-1437,  Renewal 
NPDES  Permit,  Due:  March  16, 1992, 
Contact:  Donald  Cleary  (301)  492-3936. 
Published  FR  10-04-91— Review  period 
extended. 

Dated:  Deceml>er  8. 1981. 
Richard  E.  Sandenon, 
Director,  Office  of  FederaJ  Activities. 
[FR  Doc.  91-29859  Filed  12-12-81;  8:45  amj 
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[FRL-4041-5] 

Biomarkers  of  Toxic  Pollutants  in 
Human  Health 

agency:  Environmental  Protection 

Agency. 

action:  Request  for  Applications  (RFA) 

HLT-01-a2. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  soliciting 
applications  on  research  to  develop 
biomarkers  for  human  health  in  order  to 
produce  new  or  improved  tools  for 
health  risk  assessments.  The  primary 
goal  is  to  support  research  on  the 


development  of  biomarkers  of  pollutant 
exposures  and  efiects  applicable  to 
humans.  The  use  of  human  tissues  for 
studies  at  the  behavioral,  organ,  cellular 
and  molecular  levels  are  especially 
encouraged.  If  animal  studies  are 
proposed,  there  must  be  a  reasonable 
expectation  that  the  results  would  be 
applicable  to  human  health  problems. 
The  areas  of  consideration  are: 
neurotoxicology;  pulmonary  toxicology; 
reproductive  and  development 
toxicology,  organ  toxicology  and  genetic 
(non-cancer)  toxicology.  "Hiis 
announcement  excludes  proposals  for 
research  on  cancer,  epidemiology  and 
clinical  studies.  Support  for  funded 
projects  is  expected  to  last  up  to  3  years 
at  a  level  of  approximately  $100,000  per 
year. 

DATES:  To  be  considered,  the  original 
and  eight  copies  of  the  application  must 
be  received  no  later  than  the  close  of 
business,  April  15, 1992,  and  October  15, 
1992. 

SUPPLEMENTARY  IWTOWMATIOW: 

I.  Backgnnnid 

The  U.S.  Environmental  Protection 
Agency  is  responsible  for  protecting 
public  health  from  the  adverse  effects  of 
exposures  to  environmental  agents.  In 
developing  regulations  to  protect  public 
health,  EPA  currently  relies  on 
quantitative  assessments  of  health  risks 
associated  with  different  pollutants. 
However,  the  current  lack  of 
understanding  about  the  underlying 
biological,  chemical  and  physical 
processes  that  constitutes  exposure  and 
its  effects  also  limits  EPA's  ability  to 
acctirately  assess  exposure. 

The  Office  of  Research  and 
Development  (ORD),  the  research  arm  of 
EPA.  has  pubhshed  a  research  strategy 
document  entitled  'ORD  Health 
Biomarkers  Program"  (EPA/000/»-9l/ 
009,  April  1991).  This  document  contains 
research  plans  that  include  development 
of  biomarkers,  validation  of  markers, 
monitoring  of  populations  and 
development  of  quantitative  risk 
assessment  methods.  Consistent  with 
this  plan.  ORD's  Office  of  Exploratory 
Research  issues  this  Request  for 
Applications  (RFA)  to  address  only  the 
development  of  biomarkers  for  exposure 
and  effects  related  to  adverse  human 
health  conditions. 

n.  Scope 

The  purpose  of  this  RFA  is  to 
implement  phase  one  of  ORD's  research 
strategy  by  supporting  research  on  the 
identification  and  development  of  new 
and  potentially  useful  biological 
markers  of  exposure  and  effects 
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applicable  to  human  health.  The  primary 
criteria  for  human  biomarkers  is  to 
provide  practical  tests,  and  a  higher 
priority  will  be  given  to  markers  which 
are: 

•  Measurable  in  human  breath,  fluids 
or  tissues, 

•  Measurable  using  minimal  or  non- 
invasive techniques, 

•  Interpretable  in  terms  of  human 
susceptibility,  to  exposure  or  effect, 

•  Indicative  of  a  significant  and 
adverse  health  effect  rather  than  minor 
or  potential  conditions. 

The  areas  of  consideration  for  this 
RFA  include  only  neurofoxicology; 
reproductive  and  developmental 
toxicology;  immunotoxicology; 
pulmonary  toxicology;  organ  toxicology 
and  genetic  (non-cancer)  toxicology.  The 
biomarkers  may  occur  as  behavioral 
endpoints,  or  at  the  organ,  cellular  or 
molecular  levels.  Although  the  use  of 
whole  organisms  may  be  necessary  in 
some  instances,  studies  involving 
cellular,  biochemical  and  genetic 
processes  are  particularly  encouraged. 

m.  Exclusions  and  Limitations 

This  RFA  particularly  excludes  cancer 
research,  epidemiology,  and  clinical 
studies.  These  topics  are  likely  to  be  the 
subjects  of  future  RFA's.  Although 
priority  pollutants  (Clean  Water  Act) 
were  mentioned  in  the  pre- 
announcement,  pollutants  related  to  the 
Clean  Air  Act,  Toxic  Substances  Control 
Act  and  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  are  all 
acceptable  subjects  for  research  under 
this  RFA  announcement. 

rv.  Mechanisms  of  Support 

Assistance  under  this  RFA  will  be 
provided  by  a  research  grant 
administered  through  EPA's  research 
grants  program.  The  applicant  will  be 
responsible  for  planning,  directing  and 
executing  the  proposed  research. 
Support  under  this  program  is  limited  to 
non-profit  research  organizations  and 
educational  institutions. 

Approximately  $1.6  million  will  be 
available  from  fiscal  1992  funds,  and  it 
is  estimated  that  about  10  to  12  projects 
will  be  supported.  Each  project  will  be 
supported  for  a  period  of  up  to  3  years  at 
approximately  $100,000  per  year.  This 
RFA  is  for  a  double  competition  with 
closing  dates  of  April  15, 1992  and 
October  15, 1992. 

V.  The  Application 

Each  application  will  consist  of  the 
Application  for  Federal  Assistance  Form 
(standard  forms  424  and  424A]  and 
separate  sheets  providing  the  budget 
breakdown  for  each  year  of  the  project, 
curriculum  vitae  for  the  principal 


investigators,  abstract  of  the  proposed 
project,  and  a  project  narrative.  AH 
certification  (drug-free  workplace,  etc.) 
forms  must  be  signed  and  included  with 
the  application.  Application  forms, 
instructions,  and  other  pertinent 
information  are  contained  in  the  Federal 
grant  appHcation  kit  obtainable  from: 
Research  Grants  Staff  (RD-675),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

VI.  Special  Instructions 

1.  The  project  narrative  section  of  the 
application  must  not  exceed  twenty-five 
8Vt  X 11  inch,  consecutively  numbered 
pages  of  standard  type  (10  characters 
per  inch),  including  tables,  graphs  and 
figures.  Attachments,  appendices  and 
reference  lists  for  the  narrative  section 
may  be  included,  but  come  under  the  25 
page  limitation.  The  SF-424  and  other 
forms,  itemized  budget  resumes,  and  the 
abstract  are  not  included  in  the  25  page 
limitation. 

2.  Biographical  sketches  or  resumes 
must  not  exceed  two  pages  for  each 
principal  investigator  and  should  focus 
on  education,  positions  held,  and  most 
recent  or  related  publications. 

3.  Project  periods  will  be  for  a 
maximum  of  three  years. 

4.  Apphcations  in  response  to  this 
RFA  must  be  identified  by  printing 
"RFA  HLT-01-92"  in  item  10  on  the  face 
page  of  form  424.  The  absence  of  the 
above  identifier  from  an  application 
absolves  EPA  of  any  responsibility  if  it 
is  not  reviewed  along  with  the  other 
applications  responding  to  the  RFA. 

VII.  Application  Review 

All  applications  will  be  reviewed  at  a 
single  meeting,  after  the  closing  date,  by 
a  scientific  peer  review  panel  that  will 
evaluate  and  rank  each  proposal 
according  to  its  scientific  merit  as  a 
basis  for  recommending  Agency 
approval.  The  panel  will  consider: 

•  The  quality  of  research  plan 
including  theoretical  or  experimental 
design,  originality,  and  creativity, 

•  The  qualifications  of  the  research 
team. 

•  The  availability  and  adequacy  of 
facilities  and  equipment,  and 

•  The  appropriateness  of  the 
proposed  budget. 

VIII.  Application  Submission 

To  be  considered,  the  original  and 
eight  copies  of  the  application  must  be 
received  no  later  than  the  clean  of 
business  on  the  respective  closing  dates. 
The  applications  must  be  sent  to:  Grants 
Operations  Branch  (PM-216F).  Grants 
Administration  Division,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 


For  overnight  express  mail,  the 
address  is:  Grants  Operations  Branch 
(202)  260-9266.  Grants  Administration 
Division,  U.S.  Environmental  Protection 
Agency,  499  South  Capitol  Street,  SW.. 
Washington,  DC  20460. 

IX.  Staff  Contact 

Questions  relating  to  this  solicitation 
may  be  directed  to  Clyde  Bishop  on 
(202)  260-7473. 

Dated:  December  6, 1991. 
Louis  Swaby. 

Acting  Director,  Research  Grants  Staff. 
[FR  Doc.  91-29852  Filed  12-12-91;  8:45  am] 
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[FRL-4040-8] 

Meeting 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that  a 
Workshop,  "Wetlands  and  Stormwater". 
will  be  held  to  investigate  the  status  of 
the  science  regarding  the  use  of  natural 
wetlands  for  the  treatment  of 
stormwater.  Both  restoring  the  quality  of 
waters  in  the  United  States  through 
treatment  of  stormwater  pollution  and 
protection  of  our  wetland  resources  are 
goals  of  EPA.  To  ensure  these  goals  do 
not  conflict.  EPA  is  hosting  a  workshop 
to  investigate  the  processes, 
technologies,  benefits,  and  concerns 
associated  with  the  use  of  natural 
wetlands  for  stormwater  treatment. 

TIME  and  date:  The  public  portion  of  the 
meeting  will  begin  at  8  a.m.  on  January 
8, 1992.  Following  workgroup  sessions 
for  invited  participants  will  meet  on 
January  9-10, 1992. 
PLACE:  Clearwater  Beach  Hilton, 
Clearwater,  Florida. 

STATUS:  Speaker  presentations  on  issues 
related  to  wetlands  treatment  of 
stormwater,  case  studies,  successes  and 
impacts,  State  program  needs,  and 
general  discussion  of  issues,  is  open  to 
the  public  on  January  8, 1992. 
Workgroup  sessions  January  9-10, 1992, 
are  for  invited  participants  to  discuss 
commonalities  concerning  the  status  of 
the  science  regarding  wetlands 
treatment  of  stormwater  and  individual 
recommendations  concerning 
appropriate  practices. 
ADDRESSES:  To  request  an  agenda, 
register  to  attend,  or  for  further 
information,  please  call:  Wetlands 
Protection  Hotline,  1-800-632-7828. 

Deadline  for  registration  will  be  on 
January  3. 1992.  Minimum  space  is 
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For  overnight  express  mail,  the 
address  is:  Grants  Operations  Branch 
(202)  260-9266,  Grants  Administration 
Division,  U.S.  Environmental  Protection 
Agency,  499  South  Capitol  Street,  SW.. 
Washington,  DC  20460. 

IX.  Staff  Contact 

Questions  relating  to  this  solicitation 
may  be  directed  to  Clyde  Bishop  on 
(202)  260-7473. 

Dated:  December  6, 1991. 
Louis  Swaby, 

Acting  Director,  Research  Grants  Staff. 
[FR  Doc.  91-29852  Filed  12-12-91;  8:45  am] 
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[FRL-4040-8] 

Meeting 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that  a 
Workshop.  "Wetlands  and  Stormwater", 
will  be  held  to  investigate  the  status  of 
the  science  regarding  the  use  of  natural 
wetlands  for  the  treatment  of 
stormwater.  Both  restoring  the  quality  of 
waters  in  the  United  States  through 
treatment  of  stormwater  pollution  and 
protection  of  our  wetland  resources  are 
goals  of  EPA.  To  ensure  these  goals  do 
not  conflict,  EPA  is  hosting  a  workshop 
to  investigate  the  processes, 
technologies,  benefits,  and  concerns 
associated  with  the  use  of  natural 
wetlands  for  stormwater  treatment. 

TIME  AND  date:  The  public  portion  of  the 
meeting  will  begin  at  8  a.m.  on  January 
8, 1992.  Following  workgroup  sessions 
for  invited  participants  will  meet  on 
January  &-10, 1992. 
PLACE:  Clearwater  Beach  Hilton, 
Clearwater,  Florida. 

STATUS:  Speaker  presentations  on  issues 
related  to  wetlands  treatment  of 
stormwater,  case  studies,  successes  and 
impacts.  State  program  needs,  and 
general  discussion  of  issues,  is  open  to 
the  public  on  January  8, 1992. 
Workgroup  sessions  January  9-10, 1992, 
are  for  invited  participants  to  discuss 
commonalities  concerning  the  status  of 
the  science  regarding  wetlands 
treatment  of  stormwater  and  individual 
recommendations  concerning 
appropriate  practices. 
ADDRESSES:  To  request  an  agenda, 
register  to  attend,  or  for  further 
information,  please  call:  Wetlands 
Protection  Hotline,  1-800-632-7828. 

Deadline  for  registration  will  be  on 
January  3, 1992.  Minimum  space  is 
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available,  therefore  participation  may 

be  limited  to  meeting  space  availability. 

A  nominal  registration  fee  of  $25.00  will 

be  charged  to  cover  meeting  room 

expenses. 

].  Glenn  Eugster. 

Acting  Chief.  Wetland  Strategies  and  State 

Programs. 

(FR  Doc.  91-29850  Filed  12-12-91;  8:45  amj 

WLUNQCOOE  6S60-S0-M 

lOPP-66157;  FRL  4003-9] 

Ethyl  Parathion,  Receipt  of  Requests 
for  Cancellation,  Maintenance  Fee 
Cancellation,  Cancellation  Order, 
Notification  Requirement, 
Memorandum  of  Agreement,  Request 
for  Comment  on  Tolerance  Reduction/ 
Revocation 

AGENCY:  Environmental  F*rotection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice,  pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
announces  EPA's  receipt  of  requests 
from  a  number  of  registrants  to 
voluntarily  cancel  registrations  of 
pesticide  products  containing  ethyl 
parathion  (0,0-diethyl-0-(p- 
nitrophenyl)  phosphorothioate) 
("parathion").  These  requests  for 
voluntary  cancellation  are  the  result  of 
an  agreement  between  the  Agency  and 
the  registrants  to  restrict  the  terms  and 
conditions  of  parathion  use  in  the 
United  States.  Because  of  the  risks  that 
may  be  associated  with  use  of  parathion 
under  the  previous  terms  and  conditions 
of  use,  EPA  is  granting  the  requests  for 
voluntary  cancellation  effective  on 
publication  of  this  notice.  In  addition, 
EPA  is  canceling  certain  parathion 
registrations  pursuant  to  FIFRA  section 
4(i)(5)(D)  because  the  registrants  failed 
to  pay  the  maintenance  fee  due  on 
March  1, 1991.  After  publication  of  this 
notice,  sale,  distribution,  and  use  of 
canceled  parathion  products  will  only 
be  permitted  if  such  sale,  distribution,  or 
use  is  consistent  with  the  terms  of  the 
Cancellation  Order.  Phirsuant  to  FIFRA 
section  6(g),  this  notice  also  requires  any 
producer  or  exporter,  registrant, 
applicant  for  a  registration,  applicant  or 
holder  of  an  experimental  use  permit, 
commercial  applicator,  or  any  person 
who  distributes  or  sells  any  pesticide, 
who  possesses  any  pesticide  products 
containing  parathion  which  are  canceled 
through  this  order  to  notify  the  EPA  and 
appropriate  State  and  local  o^icials  of 
the  quantity  and  location  of  canceled 
parathion  in  their  possession  in 
accordance  with  the  procedures, 


timeframes,  and  requirements  set  out  in 
this  notice.  Finally,  EPA  is  also  asking 
for  comment  on  what  if  any,  action  the 
Agency  should  take  with  regard  to  the 
reduction  and/or  revocation  of 
tolerances  (allowable  residues)  on  food. 
The  only  reason  to  retain  tolerances 
would  be  to  permit  the  importation  of 
parathion-treated  foods  from  countries 
that  still  permit  parathion  use. 
DATES:  1.  The  cancellations  shall 
become  effective  on  December  13, 1991. 
2.  Required  notification  of  possession  of 
canceled  products:  (a)  registrants:  by 
January  6, 1992;  producers,  exporters, 
registrants,  applicants  for  a  registration, 
applicants  or  holders  of  an  experimental 
use  permit,  dealers,  distributors,  and 
retailers:  by  Januanry  15, 1992;  (b)- 
commercial  applicators:  January  31, 
1992.  3.  Comments  regarding  what,  if 
any,  action  EPA  should  initiate  on 
tolerance  reductions/revocations  must 
be  submitted  by  February  11, 1992. 

FOR  FURTHER  INFORMATION  CONTACT  1. 

Voluntary  cancellation,  registration  and 
tolerance  revocation/reduction:  By  mail: 
Dennis  H.  Edwards  Jr.,  Registration 
Division,  Office  of  Pesticide  Programs 
(H7505C),  Environmental  Protection 
Agency,  401  M  St..SW.,  Washington  DC 
20400.  Office  location  and  telephone 
number  Rm.  207A,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA.,  (703)  557-2386. 

2.  Notification  of  possession  of 
canceled  products  and  compliance 
issues:  By  mail;  Michael  F.  Wood, 
Director,  Compliance  Division.  Office  of 
Compliance  Monitoring  (EN-342). 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  719, 
East  Tower,  Waterside  Mall,  401  M  St.. 
SW..  Washington,  DC,  Parathion  Hotline 
1-800-382-1132. 

3.  RCRA  requirements  for  managing 
Parathion  as  a  hazardous  waste:  RCRA/ 
Superfund  Industrial  Assistance  Hotline; 
800-424-9346. 

SUPPLEMENTARY  INFORMATION: 

This  notice  is  divided  irto  four  units. 
Unit  I  concerns  requests  for  \'oluntary 
cancellations  resulting  from  the  recent 
settlement  agreement  on  parathion. 
cancellations  based  on  the  non-payment 
of  maintenance  fees,  and  the  issuance  of 
new  registrations  for  the  nine  remaining 
field  crop  uses.  Unit  I  also  sets  out  the 
Cancellation  Order  and  gives  detailed 
requirements  regarding  existing  stocks 
of  canceled  parathion  products.  These 
requirements  concern  the  distribution, 
sale,  export,  restickering,  and  use  of 
existing  stocks  and  the  inspection  and 
overpacking  of  leaking,  damaged, 
bulging,  or  rusted,  opened  or  partial 
containers  of  parathion  active  ingredient 


or  products  containing  parathion.  Unit  II 
outlines  the  additional  requirement  that 
affected  persons  notify  EPA,  and  the 
appropriate  state  and  local  officials,  of 
canceled  products  containing  parathion 
that  are  in  their  possession.  This  is  the 
first  time  this  requirement,  pursuant  to 
section  6(g)  of  FIFRA  as  amended  in 
1988,  has  been  imposed.  In  Unit  HI,  the 
settlement  agreement  (effective 
September  9, 1991)  between  EPA  and 
most  parathion  registrants  is  printed  in 
its  entirety.  Unit  TW  addresses  the  issue 
of  tolerances  (allowable  residue  levels) 
and  the  Agency  request  comments  on 
what,  if  any,  action  should  be  taken  to 
reduce  or  revoke  tolerances  for  deleted 
parathion  uses. 

I.  Cancellation  Order  for  Registrations 
Canceled  Voluntarily  and  Through  Non- 
payment of  Maintenance  Fees 

A.  Requests  for  Voluntary  Cancellation 

In  September  of  1991,  EPA  and  most 
of  the  registrants  of  products  containing 
parathion  reached  an  agreement  ("the 
Agreement")  under  which  the  registrants 
agreed  to  limit  the  sites  where,  and  the 
application  practices  by  which, 
parathion  could  be  used.  The  Agreement 
is  printed  in  its  entirety  in  Unit  III  of  this 
notice.  The  negotiations  were  initiated 
because  of  EPA's  strong  concern  that 
parathion  use  posed  unreasonable  risks 
to  applicators  and  mixer/loaders  of  the 
chemical  and  to  farmworkers  working 
on  sites  where  the  chemical  had  been 
used.  Among  other  things,  the 
registrants  agreed  to  eliminate  the  use  of 
parathion  on  fruit  and  vegetable  crops, 
and  to  the  elimination  of  a  number  of 
application  practices,  in  order  to 
minimize  the  risk  to  users  and  other 
workers.  In  return,  the  Agency  agreed 
not  to  initiate  suspension  action  under 
FIFRA  section  6(c)  against  the  parathion 
registrations.  The  Agency  continues  to 
be  concerned  about  the  potential  risks 
to  humans  and  wildlife  posed  by 
parathion  use,  and  EPA  is  considering 
initiation  of  a  cancellation  action 
pursuant  to  FIFRA  section  6(b)  against 
the  remaining  registered  uses  of 
parathion. 

As  part  of  the  Agreement,  EPA  agreed 
to  the  issuance  of  new  registrations 
limited  to  the  retained  sites  and 
including  severely  restricted  application 
practices  (see  Unit  III,  sections  8  through 
25),  and  registrants  agreed  to  submit 
requests  for  voluntary  cancellation  of  all 
previously-existing  parathion 
registrations.  The  products  for  which 
cancellation  was  requested  are  listed  in 
the  following  Table  1  (section  3 
registrations)  and  Table  2  (section  24(c)): 
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Table  1.— Parathion  Section  3  (nattonal)  Registrations:  Voluntary  Cancellation  Requests 


Coinpany 
nufnbsr 


Coinpany  Name 


Company  Address 


Product 

Reoieiratton 

Number 


Product  Name 


279 


FMC       CorporaUon,       Agricuttural 
Chemical  Qroup 


1735  MwtMi  Street.  PMailetpW.  PA  19103 


769    Suraco 


P.O  Box  938.  Fort  Vafley.  GA  31030 


293S    WMmt-EKs 


191  W.  Sham  Avenue.  Suite  107.  Freerw.  CA 
83704 


312S    Mobay     Corporation.     Agricultural    P.O  Box  4913.  KanaatOty.  MO  64120 
Chemical  Oiv. 


47S7    Cheminova  Holding  A/S 


5481    AMVAC  Chemical  Corp. 


1455  Broad  Street.  Btoomfleld.  NJ  07003 


4100  E.  Waahinglon  Blvd..  Loa  Angetoa,  CA 
90023 


279-336 
279-447 
279-464 
279-1251 
279-1368 
279-1611 
279-1957 
279-2069 
279-2069 
279-2126 
279-2770 

769-77 
769-110 
769-241 
760-291 
760-442 
769-518 

769-557 
2935-138 


Pfioskil  Spray 

Phoakil  25  Spray 

Phoatd  2  Dual  tnaectidde 

Aqua  PtxnIdI  6 

ParatTMn  4  Emuisifiabte 

Ac^iS  8  Parattwsn 

Niagara  Parattiioo  2  Coated  Granules 

Parathion  10  Granular 

Parathion  1  TNodan  2  EC 

Methyl  Parathion  3  Parathion  6  EC 

Malathioo  Parathion  Wettabte 

Parathion  15%  Wettable 

Parathion-Sulpnur  2  Peach  Spray  6 

ParathorvCaptan  Peach  Spray 

Parathion-EC4 

10%  Parathion  Granulated 

Sore-Kote  P  Parathion-Sulphur  Flowable  Peach 

Spray 
Parathion  2S-W 

Wttxir-EMa  Parathion  4  Spray 


2935-329    Wilbur-EUts  Parathion  8  FkMMble 
2935-360    WMbur-abs  Ethyt-Methyt  Parathion  6-3 

3125-3    Ethyl  Parathion  Technical 


5905    Helena  Chemical  Con^wny  Suite  500.  6075  Popiv  Avenue,  Memphia.  TN 

38110 


Cheminova  Parathion  Technical 

Sure  Death  Brand  Airpara-Misdble 

Sure  Death  Brand  4LB    Parathion  EmulsHiable 

Cortcentrate 
Durham  Durathion  Granules  2 

Durham  Duralhion  Granules  5 

Parathion  8 

ParatfwxvMetttyl  Parathion  6-3 

Parathion  25W 

Royai  Brand  i%  Parathion 

Fert>am  Parathion  Oust 

375%  Parathion  A  70%  Sulfur 

Parathion  4-G 

Thiodw)  3  Parathion  1  Tobacco  Duat 

Parathion  1  Thiodan  2  EC 

Pwathion25  08 

Polyram  3.5  Duat  With  Parathion-1.0 

Parathion  800 

Captan  Parathion  25-7.5  Wettable 

Pwathion  15-W 

ParathK>n400 

Apple  Dust  No.  3 

2%  Parathion  Oust 

Cyprex.  Parathion.  Sulphur  2-2-20  Dust 

Sulphur-PsrathKyi     Fungode     Insecticide     For 

Apples 
Parathion-Zinc-Sullur  i7-12-55  WP 

Helena  Brand  Parathion  4E  Emulsifiable  Insecti- 
cide Coricentrate 

Helena  Brand  Parathion  8E  EmulsHWble  Insecti- 
cide Concentrate 

2  LB.  Ethyi  Pwathion  F/MoaquMo  Control 
Ethyl  Parathion  8  LB. 

3  LB.  Ethyl  Parathion 
Ethyl  Parathion  4 

Parathion-Methyi  Parathion  6-3  Insecticide 

Parathion  25WP 

Peach  Spray 

15%  Parathion  Wettable 

Parathion  4  E.C. 

Parathion  8  HoWbte 


\         7401    Voluntary  Purchasing  Qroup.  inc.         P.O.  Box  460,  Uonham.  IX  75418 
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Table  1.— Parathion  Section  3  (national)  Registrations:  Voluntary  Cancellation  Requests— Continued 


Product 

RagiMration 

Number 


Product  Name 


279-336 

Ptxwkil  Spray 

279-447 

Ptx)8M  25  Spray 

279^464 

PlwaM  2  r>«l  Inaectidde 

279-1251 

AquaPhoaWe 

279-1366 

Parattwn  4  EmuMiable 

279-1611 

Aqimi  B  Parathioo 

279-1957 

Niagara  Paiathion  2  Coated  Grarxiles 

279-2069 

Pwathton  10  Granolar 

279-2089 

Paratt»oo  1  Thiodan  2  EC 

279-2126 

Methyl  ParattMon  3  Parattwxi  6  EC 

279-2770 

Malathion  Parathion  Wettabte 

789-77 

Parathion  15%  WettaWe 

769-110 

ParathiorvSulphur  2  Peach  Spray  6 

769-241 

ParathJorvCaptan  Peach  Spray 

769-291 

Parathioo-EC4 

769-442 

10%  Parathton  Granulated 

769-518 

Sore-Kote  P  Parathion-Su^hur  Flowabte  Peach 
Spray 

769-557 

Parathion  25-W 

2935-138 

WNhtir-EMs  Parathion  4  Spray 

2935-329 

Wilbur-Bljs  Parathton  8  FHowable 

2935-360 

Wilbor-eUis  Ethyt-Melhyl  Parathion  6-3 

3125-3 

Ethyl  Parathion  Technical 

4787-3 

Cheminova  Pvathion  Technical 

4787-12 

Sure  Death  Brand  Airpara-Miadble 

4787-13 

Sure  Death  Brand  4LB    Parathion  EmulsHiable 
Concentrate 

5481-99 

Ourhann  Durathion  Granules  2 

5481-127 

Durham  Ouralhion  Granules  5 

5481-151 

Parathion  8 

5461-152 

Paralhion4Mhyl  Parathion  6-3 

5461-185 

Parathion  25W 

5481-243 

Boya/  Brand  1%  ParaWon 

5481-244 

Fert>am  Parathion  Oust 

5481-246 

3  75%  Parathion  A  70%  SuMur 

5481-252 

Parathion  4-G 

5461-260 

Thtodan  3  Parathion  1  Tobacco  Oust 

5481-261 

Parathwn  1  Thiodan  2  EC 

5481-263 

Parathion  25  D8 

5481-265 

Polyram  3  5  Dust  With  Parathion-I.O 

5481-266 

Paratfwxi  800 

5481-277 

Carxan  Parathion  25-7^  WattaUa 

5481-281 

Perathwn  15-W 

5481-287 

Parathion  400 

5481-290 

Apple  Dust  No.  3 

5481-296 

2%  Parathion  Dust 

5481-297 

Cyprex.  Pvathion.  Sulphur  2-2-20  Dust 

5481-299 

Sulphur-Pwathnn     Fungnde     Insecticide     For 
Apples 

5481-329 

Parathion-Znc-SuHur  2.7-12-55  WP 

5905-82 

Helena  Brand  Parathion  4E  Emuisifiable  Insecti- 
cide Cor«entrate 

5905-86 

Helena  Brand  Parathton  dE  Emuisifiable  Insecti- 
nrln  Corx:entrate 

5905-109 

2  LB  Ethyl  Parathion  F/Moaquilo  Control 

5905-187 

Ethyl  Parathion  B  LB. 

5905-214 

3  LB  Ethyl  Parathion 

5805-215 

Ethyl  Parathion  4 

5605-225 

Pvathion-Methyl  Parathion  6-3  Insecticida 

5905-255 

Parathion  25WP 

5905-284 

Peach  Spray 

5905-292 

15%  Parathion  Wettabte 

5905-334 

Parathion  4  EC 

5905-408 

Parathion  8  FkMMbto 

Company 
Regtetra- 

fcn 
rxjmber 


Company  Name 


Company  Addraaa 


Product 

RegMialion 

Number 


Product  Name 


279 


9779    Riverside/Terra  Corporation 


10107    Combelt  Chemical  Company 
10163    Gowan  Company 


P.0.B0X  171376.  Mem^ihis,  TN.  38187 


P.O.  Box  410.  McCook.  NE  69001 
P.O.  Box  5569.  Yuma.  AZ  85366 


1 1656    Western  Farm  Service 


19713    Orexel  Chemical  Company 


3705  W.  Beechwood  Ave.,  Suite  101.  Fresno. 
CA  93711 


P.O.  Box  9306,  Memphis.  TN  38109 


34704    Platte  Chemical  Company 


419  18th  Street  P.O.  Box  667.  Greeley.  CO 
80632 


42761     Red  Panther  Chemical  Company  P.O.  Box  550,  Ctarfcsdale.  MS  38614 


51036    Micro-Flo  Company 


P.O.  Box  5948,  Lakeland.  FL  33807 


7401-203 

Hi-Yiekl  6-Ethyl  3-Methyl 

7401-297 

Hi- Yield  Brand  B  LB.  Ethyl  Pvathion 

9779-26 

Riverside  Parathion  4 

9779-125 

Riverside  Dithon  63 

9779-136 

Riverside  Parathnn  6 

9779-205 

Rivaraide  10%  Parathion  Qranutoa 

10107-24 

Parathion  E8 

10163-1 

ProM  Parathttn  4  LB 

10163-3 

Prow  EthyMMhyl  Parathion  6-3E 

10163-52 

ProM  ParathKXi  8  EC 

10163-54 

ProkH  Pvathion  8  Fk>«»able 

10163-62 

ProkH  Parathion  25  WP 

10163-117 

Gowan  Parathion-Methyl  Parathion  6-3 

10163-127 

Proiul  Parathton  25  WSB 

11656-14 

Pwathion8EC 

1 1656-15  Western  Farrr,  Service.  Inc.  Parathion  4 

11656-16  Western  Farm  Sennce.  Inc.  Ethyl  Maftyt  6-3 

11656-62  Parathion  25  Wettable 

11656-84  Pvathion  25  Wettabte 

19713-38  Orexel  Parathion  8 

19713-83  Orexel  Seis-Tres  6-3 

19713-100  Orexel  Parathion  10%Q 

19713-218  Parathion  4  Emuisifiabte  Concentrate 

19713-237  Pwathion  Bait  2% 

19713-272  Ida.  Inc.  Seis-Tres  6-3 

19713-280  Ida.  Inc.  Parathion  10%G 

34704-2  Ctoan  Crop  Parathion  4-EC 

34704-9  Clean  Crop  Parathion  8^ 

34704-16  Clean  Crop  6-3  Parathion  Methyl  Parathion 

34704-56  Clean  Crop  ParathKm  2SW 

34704-85  Clean  Crop  Pvathnn  8-F 

34704-88  Thionspray  Na  84 

34704-90  Pvathion  25W 

34704-327  Kolo  Phos  KJI  3  Spray 

34704-334  Sulfur  6  Phos  Kil  2  Spray 

34704-385  Captan  25  Parathion  7.5  W.P. 

34704-455  Clean  Crop  Parathnn  4EC 

34704-459  Parathion  6  Aquamul 

34704-460  Parawet  25W 

34704-570  Hopkins  Parathion 

42761-10  Red  Panther  Parathkm  8 

42761-44  Smith-Douglas  Ethyt-Methyl  6-3  Emulsion  Corv 

centrate 

42761-65  Parathion  8  lb  EC. 

51036-19  Ethyl  Methyl  Parathion  6-3  EC 

51036-21  Pvathion  15  WP 

51036-22  Pvathion  4EC 

51036-32  Parathion  15  WP 

51036-35  Parathton  Emuteion  4 

51036-38  Aqua  8  Parathion 

51036-43  Parathion  lOQ 

51036-46  Peach  Spray  S-P-Z  6-2-3 

51036-47  Peach  Spray  S-P  6-2 

51036-59  Ethyl  Methyl  6-3EC 

51036-74  Pvathion  4EC 

51036-86  Parathion  25  WP 

51036-114  Parathion  BE 

51036-155  Parathion  2%  Bart 

51036-160  PvalMon  10  Granuter 

51036-161  Parathion  8  Concentrate 

51036-162  PvathtonSE 


7401-156    Hi-Yleto  Brand  4  LB  Ethyl  Pvalhton 


Voluntary  cancellation  request  for  section  24  (c)  Special  Local  need  registrations  are  listed  in  the  following  Table  2: 
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Table  2.-Pa«athk)n  Section  24(c)  (state)  Special  Local  Need  (SLN)  Registrations:  Voluntary  Cancellation  Requests 

24(0 

HMMtrabon 
Numbar 

RMislrBtion 

Company  Nanw' 

Product  Nama 

CA780138 

279 

FMC 

Niagara  Phos  Kil  25  Spray 

CA7900e4 

270 

FMC 

Niagara  Pttos  Kil  25  Spray 

CA800183 

279 

FMC 

Nogara  Phos  Kil  25  Spray 

CA820064 

279 

FMC 

Niagara  Phos  Kil  25  Spray 

GA910001 

34704 

Platta 

Claan  Crop  Parathion  S-E  Emulsifiable  Concentrate 

10770020 

2936 

WMbur-ENk 

Red  Top  Parat^iion  8  Flowabte 

ID770021 

279 

FMC 

Niagara  Aqua  8  Parathioo  Insecticide  Code  701 

10660010 

293S 

Wlbur-ENis 

Red  Top  Parathion  8  Flowatjle 

IO910011 

34704 

Plads 

Clean  Crop  Parathion  e-E  Emulsifiable  Concentrate 

LA860005 

4581 

Pennwmlt* 

Panncap-E  msadicida 

MS910003 

34704 

Plana 

Oaan  Crop  Pwalhion  6^ 

NCei0037 

5906 

Helon8 

AUas  Parathion  8-E  An  Emulsifiable  Liquid 

NO790010 

34704 

Plana 

Parathion  8-E  Emulsifiable  Concentrate 

OK780015 

4561 

Pannwatt> 

PanncapE 

OR760081 

279 

FMC 

Niagara  Phos  Kil  25  Spray 

ORei0023 

2935 

WdMxjr-Ellis 

Red-Top  Parathion  4  Spray 

TX760012 

34704 

Platte 

Clean  Crop  Parathion  B-E  Emulsifiable  Concentrate 

UTe40006 

279 

f-w^^ 

Niagara  Aqua  8  Parathion  Insecticide  Code  701 

WA79n0fi0 

279 

FMC 

Niagara  Aqua  8  Parathion  Insecticide  Code  701 

WA810039 

2935 
2935 

WNbur-EKa 

Wilbur-EHis 

Red-Top  Parathion  4  Spray 

WAa20073 

Red-Top  Parathion  8  Flo»wble 

WA9inO»0 

34704 

Plana 

Clean  Crop  Parathion  8-E  Emulsifiable  Concentrate 

«  Pennwalt  Corporation.  Agchem  Division  (no  section  3  registrations):  Tlwee  Parkway.  Room  619.  Philadelphia,  PA  19102. 


Under  section  6(f)(1)(A)  of  FIFRA. 
registrants  may  request  at  any  time  that 
EPA  cancel  any  of  their  pesticide 
registrations.  If  the  pesticide  for  which 
cancellation  was  requested  is  registered 
for  any  minor  agricultural  use,  section 
6(f)(1)(C)  dictates  that  EPA  publish  in 
the  Federal  Register  a  notice  of  the 
receipt  of  the  cancellation  request,  and 
allow  90  days  for  public  comment  before 
granting  the  request  unless  either  the 
registrants  request  a  waiver  of  the  90- 
day  period  or  the  Administrator 
determines  that  the  continued  use  of  the 
pesticide  would  pose  an  unreasonable 
adverse  effect  on  the  environment. 

As  part  of  the  Agreement  negotiated 
with  the  registrants,  EPA  agreed  to 
allow  continued  sale  of  existing  stocks 
of  canceled  products  (with  some 
conditions)  through  December  1, 1991, 
and  continued  use  until  December  31, 
1991  of  such  stocks  pursuant  to  the 
terms  of  the  existing  labeling.  (The  full 


terms  of  the  existing  stocks  provision 
are  set  forth  in  the  Cancellation  Order  in 
section  C  of  this  Unit).  The  Agreement 
also  called  on  EPA  to  process  the 
cancellation  requests  as  expeditiously 
as  possible.  Because  of  the  potential 
risks  associated  with  the  use  of 
parathion  on  the  sites  and  %vith  the 
application  practices  eliminated  under 
the  terms  of  the  Agreement,  the 
importance  of  implementing  the 
protective  measures  in  the  Agreement  as 
soon  as  possible,  and  the  registrants' 
concurrence  in  the  Agreement  to  the 
expeditious  granting  of  the  cancellation 
requests,  the  Agency  is  granting  the 
requested  cancellations  to  be  effective 
on  the  date  of  publication  of  this  notice. 

B.  Non-payment  of  Maintenance  Fees 

Under  the  amendments  to  FIFRA 
adopted  in  1988,  every  registrant  of  a 
pesticide  is  required  to  pay  an  annual 
maintenance  fee  by  March  1.  If  a 
registrant  fails  to  pay  the  required  fee. 


FIFRA  section  4(i)(5)(D)  provides  that 
the  Agency  may  cancel  the  registrant's 
registrations  by  order  without  hearing. 
The  Agency  sent  bills  to  all  registrants 
earher  this  year.  A  number  of  registrants 
of  parathion  products  failed  to  pay  the 
required  fee.  The  Agency  is  today  in  this 
notice  ordering  the  cancellation  of  the 
parathion  registrations  identified  in 
Table  3  for  which  the  required  fee  was 
not  paid.  In  order  to  prevent  confusion 
among  users,  and  in  order  to  provide  for 
more  efficient  enforcement  of  the  terms 
of  the  cancellation  order  contained  in 
this  notice,  the  Agency  is  permitting  the 
same  sale  and  use  of  existing  stocks  of 
products  cancelled  for  failure  to  pay  the 
maintenance  fees  as  of  products  subject 
to  the  terms  of  the  Agreement 
negotiated  with  the  other  registrants  of 
parathion  products.  Those  products  that 
have  been  cancelled  because  of  non- 
payment of  maintenance  fees  are  listed 
in  the  following  Table  3: 


UMI 
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(SLN)  Registrations:  Voluntary  Cancellation  Requests 

Product  Nam* 

a  Phos  KU  25  Spray 

a  Ptm  Kil  25  Spray 

a  PtKM  KU  25  Spray 

a  Phos  Kil  25  Spray 

Crop  Parathton  S-E  Emulsifiable  Concentrate 

3p  Parathion  8  FlowaUe 

a  Aqua  6  Parathion  Insectictde  Code  701 

sp  Parathon  B  Flowabte 

Crop  Parathion  S-E  Emulsifiable  Concentrate 

ip-E  Insecticida 

Crop  Parathion  B-E 

■arathion  8-E  An  Emulsifiable  Liquid 

on  8-E  Emulsifiable  Concentrate 

»PE 

1  Phos  Kil  25  Spray 

>p  Parathion  4  Spray 

>op  Parathion  6-E  Emulaifiabie  Concentrate 

i  Aqua  8  Parathion  Insecticide  Code  701 

1  Aqua  8  Parathion  Insecticide  Code  701 

)p  Parathion  4  Spray 

ip  Parattiion  8  Rowable 

>op  Parathion  8-E  Emulsiftable  Concentrate 

ly.  Room  619.  Philadelphia,  PA  19102. 
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FIFRA  section  4{i){5)(D)  provides  that 
the  Agency  may  cancel  the  registrant's 
registrations  by  order  without  hearing. 
The  Agency  sent  bills  to  all  registrants 
earlier  this  year.  A  number  of  registrants 
of  parathion  products  failed  to  pay  the 
required  fee.  The  Agency  is  today  in  this 
notice  ordering  the  cancellation  of  the 
parathion  registrations  identified  in 
Table  3  for  which  the  required  fee  was 
not  paid.  In  order  to  prevent  confusion 
among  users,  and  in  order  to  provide  for 
more  efBcient  enforcement  of  the  terms 
of  the  cancellation  order  contained  in 
this  notice,  the  Agency  is  permitting  the 
same  sale  and  use  of  existing  stocks  of 
products  cancelled  for  failure  to  pay  the 
maintenance  fees  as  of  products  subject 
to  the  terms  of  the  Agreement 
negotiated  with  the  other  registrants  of 
parathion  products.  Those  products  that 
have  been  cancelled  because  of  non- 
payment of  maintenance  fees  are  listed 
in  the  following  Table  3: 


Ta81£  3.— Parathion  Req(Stration8:  Non-payment  of  Maintenance  Fees 


Nwntar 

Corapviy  Nims 

Company  Addraaa 

[ 

PmriuRt 
Racuvafeon 

Numoar 

Product  Name 

3468 

SchaP  Chamicallnc. 

120  Broadway.  MontMiata  CO  B1144 

3468-18' 
3468-37 

PanMoivMMhyl  PwaMoft  8-3  EC 
Paralhion8-E 

4171S 

Rlwaraida  Qwmicai  Ca 

Box  17199-871.  Ridga  Uita  Blvd.  Mam- 
phia,TN  38117 

41716-12 

41715-14 
41715-19 

UWe  John  Totecco  Spray  Inaadicida 

DH  20%  Toxaphana  2%  Parathion  Dual 
DH  FiveOna  Dual 

10183 

Qowan 

P.O.  Box  5589.  Yuma.  AZ  85368 

AZB9000S 

ProM  Elhyt  Malhyl  ParaWon  8-3E 

27316 

Moyar  Chemical  Company 

P  0.  Box  744  SiOUK  FaHa.  SO  57103 

CA780026 

TNoaprayNaB4 

3468-18  and  3468-37  were  canceled  aarler  and  are  Induded  here  for  darily. 


C.  Cancellation  Order 

The  registrants  of  the  products 
identified  earlier  in  Tables  1  and  2  have 
requested  voluntary  cancellation  of 
those  products.  The  Agency  hereby 
grants,  pursuant  to  FIFRA  section  6(f), 
the  requests  for  voluntary  cancellation 
and  orders  that  the  products  listed  in 
Tables  1  and  2  be  canceled.  Any 
distribution,  sale  or  use  of  existing 
stocks  of  the  products  hsted  in  Tables  1 
or  2  that  is  not  consistent  with  the  terms 
of  the  Existing  Stocks  Provision  of  this 
I     Order  will  be  considered  a  violation  of 
FIFRA  section  12(a)(2)(K)  aod/or  section 
12(a)(1)(A). 

In  addition,  the  registrants  of  the 
products  identified  in  Table  3  failed  to 
pay  the  required  maintenance  fee  this 
year  as  required  by  FIFRA  section 
4(i){5).  The  Agency  hereby  orders  the 
cancellation  of  those  products  pursuant 
to  FIFRA  section  4(i)(5)(D).  Any 
distribubon.  sale  or  use  of  existing 
stocks  of  the  products  listed  in  Table  3 
that  is  not  consistent  with  the  Existing 
Stocks  Provision  of  this  Order  will  be 
considered  a  violation  of  FIFRA  section 
12(a)(2)(K)  and/or  section  12(a)(1)(A). 

For  purposes  of  this  Order,  existing 
stocks  are  defined  as  those  stocks  of  a 
previously-registered  parathion  product 
which  were  in  the  United  States  and 
were  packaged,  labeled,  and  released 
for  shipment  prior  to  the  cancellation  of 
the  product's  registration. 

1.  Distribution  or  sale  by  registrants. 
Registrants,  including  supplemental 
distributors  acting  pursuant  to  40  CFR 
152.132,  may  not  distribute  or  sell 
existing  stocks  of  canceled  parathion 
products  after  publication  of  this  notice 
unless  (a)  the  stocks  are  identical  in 
composition  to  a  registered  parathion 
product  approved  by  EPA  consistent 
with  the  terms  of  the  Agreement;  (b)  the 
stocks  are  labeled  in  accordance  with 
paragraph  7(b)  of  the  Agreement  or 
relabeled  vnth  the  af^oved  label  of  the 
identical,  registered  parathion  product; 
and  (c)  the  stocks  are  in  containers 


which  are  compatible  with  use  of  the 
mixing/loading  systems  required  by  the 
terms  of  the  Agreement.  For  purposes  of 
this  Order,  a  product  shall  be  deemed  to 
be  labeled  with  the  approved,  identical 
product's  label  if  it  bears  a  sticker,  or  a 
sticker  which  references  accompanying 
lal>eiing,  that  alone  or  in  combination 
contain  the  language  of  the  approved, 
identical  product's  label  and  language 
clearly  indicating  that  any  inconsistent 
provisions  of  the  previous  labeling  are 
superseded. 

2.  Distribution  or  sale  by  other 
persons.  Persons  other  than  registrants 
may  not  distribute  or  sell  existing  stocks 
of  canceled  parathion  products  after 
publication  of  this  notice  unless: 

(a)  The  stocks  are  identical  in 
composition  to  a  registered  parathion 
product  approved  by  EPA  consistent 
with  the  terms  of  the  Agreement. 

(b)  The  stocks  are  labeled  in 
accordance  with  paragraph  7fb)  of  the 
Agreement  or  relabeled  with  the 
approved  label  of  the  identical, 
registered  parathion  product. 

(c)  The  stocks  are  in  containers  which 
are  compatible  with  use  of  the  mixing/ 
loading  systems  required  by  the  terms  of 
the  Agreement 

For  purposes  of  this  Order,  a  product 
shall  be  deemed  to  be  labeled  with  the 
approved,  identical  product's  label  if  it 
bears  a  sticker,  or  a  sticker  which 
references  accompanying  labeling,  that 
alone  or  in  combination  contain  the 
language  of  the  approved,  identical 
product's  label  and  language  clearly 
indicating  that  any  inconsistent 
provisions  of  the  previous  labeling  are 
superseded. 

3.  Use  of  existing  stocks.  No  person 
may  use  existing  stocks  of  canceled 
pesticide  products  containing  parathion 
after  December  31, 19S1.  unless: 

(a)  The  existing  stocks  are  of  products 
registered  for  use  on  crops  to  which  they 
are  to  be  applied  or  have  been 
detenmned  by  EPA  in  writing  to  be 
suitable  for  use  on  such  crops. 


(b)  The  existing  stocks  are  used  in  a 
maimer  consistent  with  all  the  terms  of 
the  Agreement.  Any  use  of  existing 
stocks  after  December  31, 1991  in  a 
manner  not  fully  consistent  with  the 
terms  of  the  Agreement  will  be 
considered  a  violation  of  FIFRA  section 
12(a)(2)(K).  Any  use  of  existing  stocks  of 
canceled  prodtict  prior  to  |anaarjr  1. 19B2 
must  be  in  accordance  with  either  the 
directions  for  use  contained  in  the 
Agreement  or  the  previously-approved 
labeling  accompanying  that  product 

4.  Exception  to  prohibition  of  sale  and 
distribution.  Notwithstanding  any  other 
provision  of  this  Order,  the  distribution 
or  sale  of  canceled  products  will  be 
allowed  if  such  distribution  or  sale  is  for 
the  purpose  of  collecting  products  for 
relabeling,  reformulation,  disposal, 
export  to  Denmark  or  some  other 
country  where  use  of  parathion  is  not 
prohibited,  or  any  other  lawful  purpose 
not  inconsistent  with  the  provisions  of 
the  Agreement  bi  order  for  exported 
existing  stocks  of  canceled  parathion 
products  to  qualify  for  this  exception, 
such  stocks  must  comply  with  all  the 
labeling  requirements  identified  in 
FIFRA  section  17(a)(1)  and  the 
purchaser  acknowledgement 
requirements  of  17(a)(2).  In  order  to  be 
considered  in  compliance  with  these 
provisions,  the  exporter  must  follow  the 
procedures  specified  in  the  EPA's  )uly 
28. 1980  policy,  "Statement  of  Pohcy  on 
the  Labelling  Requirements  For 
Exported  Pesticides,  Devices,  and 
Active  Ingredients  and  the  Procedures 
For  Exporting  Unregistered  Pesticide'," 
(46  FR  50274).  These  requirements 
include  the  following: 

(a)  The  label  on  exported  canceled 
product  containing  parathion  must 
contain  the  statements:  "Not  registered 
for  Use  in  the  United  States  of  America'* 
and  "  Not  for  Sale  in  the  United  States 
of  America". 

(b)  Prior  to  export  the  foreign 
purchaser  must  sign  a  statement 
acknowledging  that  the  purchaser 
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understands  that  the  canceled  parathion 
product  is  not  registered  for  use  in  the 
United  States  and  cannot  be  sold  in  the 
United  States. 

(c)  A  copy  of  the  signed  purchaser 
statement  must  be  transmitted  to  an 
appropriate  official  of  the  government  of 
the  importing  country. 

(d)  A  copy  of  the  signed  purchaser 
statement  must  be  transmitted  to  EPA's 
Compliance  Division  (Compliance 
Branch  (EN342),  Compliance  Division. 
Office  of  Compliance  Monitoring. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC.  20460)  as 
specified  in  EPA's  July  28. 1980 
Statement  of  Policy  on  the  Labelling 
Requirements  for  Exported  Pesticides, 
Devices,  and  Active  Ingredients  and  the 
Procedures  for  Exporting  Unregistered 
Pesticides. 

5.  Transportation.  The  transportation 
of  products  containing  canceled 
parathion  is  subject  to  the  requirements 
of  the  Department  of  Transportation's 
regulations  concerning  the 
transportation  of  hazardous  materials. 

6.  Requirements  for  container 
inspection  and  overpacking.  Persons 
who  possess  canceled  parathion 
products  must  inspect  for  leaking, 
damaged,  bulging,  rusting,  opened,  or 
partial  containers  by  January  13, 1992. 
After  January  13, 1992.  any  person  who 
receives  canceled  parathion  product 
must  inspect  the  container  within  10 
days  of  receipt.  Leaking,  damaged, 
bulging,  rusted,  opened,  or  partial 
containers  must  be  overpacked  within 
48  hours  of  detection  into  resealable, 
structurally  sound,  undamaged  overpack 
drums  that  are  chemically  compatible 
with  the  formulation  contained.  The 
overpack  drum  or  overpack  container 
must  be  immediately  labeled  with 
printed  words  at  least  1  inch  in  height 
that  state: 

"WARNINO,  THIS  OVERPACKED  CONTAINER 

HOLDS (fill  in  as 

appropriate:  "LEAKlNa,"  "OAMAQED," 
"OPENED  CONTAINERS,"  or  "PARTIAL 
CONTAINERS  '  )  OF  PARATHION.  EPA 

REGISTRATION  NUMBER: (fill 

in  appropriate  number).  PRODUCT  INSIOC  THIS 
OVERPACKED  CONTAINER  IS % 

ETHVL  PARATHION  (fill  in  appropriate  percent 
of  parathion  active  ingredient). 

Within  30  days  of  detection  or 
inspection,  or  prior  to  movement  or 
shipment,  whichever  comes  first, 
overpacked  containers  must  be  labeled 
with  either  (a)  the  full  EPA  approved 
label  or  a  legible  photocopy  (with  the 
exception  of  mixing/loading 
instructions):  or  (b)  all  information 
required  in  this  paragraph  and.  from  the 
original  label,  all  precautionary 
statements,  statements  of  practical 
treatment,  any  warning  symbols  and 


statements  such  as  "DANQER,  POISON" 

and  the  skull  and  crossbones,  if  so 
labeled. 

The  Agency  is  concerned  that 
canceled  parathion  formulations  may 
eventually  pose  significant  risk  of 
exposure  to  humans  and  the 
environment.  Unlike  most  pesticides, 
even  a  small  leak  of  most  formulations 
of  parathion  may  pose  a  significant  risk 
of  acute  poisoning  or  even  death.  While 
most  pesticide  formulations  are  used 
within  a  1-  or  2-year  period,  the 
formulations  of  parathion  which  cannot 
be  relabeled  for  use  could  potentially  be 
held  for  a  greater  period  of  time  prior  to 
final  disposition.  Since  formulations  and 
packaging  are  generally  not  intended  by 
manufacturers  to  maintain  integrity  for 
more  than  a  few  years,  longer  storage 
periods  could  present  significant  health 
risks.  The  Agency  therefore  feels  that  it 
is  imperative  to  identify  and  monitor  the 
status  (i.e..  location,  quantity  and 
condition)  of  canceled  parathion  product 
every  step  of  the  distribution  chain  and 
to  ensure  that  stocks  of  canceled 
product  are  dealt  with  in  the  most 
environmentally  sound  manner.  The 
Agency  is  presently  evaluating 
parathion  management  options  for  safe 
storage  and  fmal  disposition  of  products 
which  have  not  been  relabeled  for  use 
according  to  the  provisions  of  the 
cancellation  order.  Management  options 
reflecting  registrant  and  formulator 
product  stewardship  responsibilities 
may  include,  among  other  things, 
repackaging,  relabeling,  redistribution, 
reformulation,  export,  extraction, 
volume  reduction,  recycling, 
incineration,  and  chemical  or  other 
physical  destruction. 

EPA  will  inform  canceled  parthion 
holders,  dealers,  distributors.  States, 
and  others  of  their  responsibilities, 
rights,  and  opportunities  for  affecting 
environmentally  safe  redistribution  or 
other  storage  and  disposition  options. 
The  Agency  will  monitor  the  status  of 
canceled  parathion  holdings  by 
requiring  the  submission  of  reports 
pursuant  to  FIFRA  section  6(g). 
Furthermore,  the  Agency  will  be  closely 
working  with  State  pesticide  regulatory 
officials  and  the  EPA  Regional  Offices  to 
assess  the  effectiveness  of  this  reporting 
requirements  and  to  monitor  the  success 
of  efforts  to  affect  safe,  final  disposition. 
EPA  will  meet  with  the  registrants, 
retailer  and  distributor,  trade 
associations,  State  pesticide  regulators, 
and  other  appropriate  entities  to  discuss 
the  status  of  canceled  product  holdings; 
opportunities  for  accumulation:  and  safe 
final  disposition  that  includes  the  best 
management  options  for  parathion 
formulations  that  are  affected  by  this 
Order.  The  Agency  also  intends  to  use 


it's  statutory  authority  to  issue  storage 
requirements  for  any  products  to  be 
stored  for  a  period  of  time  greater  than  1 
year.  The  Agency  intends  to  publish  and 
solicit  public  comment  on  proposed 
storage  requirements  in  the  Federal 
Register  in  mid-February. 

7.  Requirements  for  relabeling/ 
restickering.  Any  stickering  or  other 
relabeling  of  products  pursuant  to  the 
Agreement  may  be  accomplished  by 
persons  other  than  the  registrant  acting 
under  the  supervision  of  the  registrant, 
and  may  be  conducted  at  facilities  that 
are  not  registered  establishments, 
provided  that  the  registrant  complies 
with  the  reporting  requirements  of  this 
paragraph.  Where  stickering  or  other 
relabeling  is  performed  by  someone 
acting  imder  the  supervision  of  a 
registrant,  the  registrant  remains 
responsible  for  the  proper  stickering  or 
labeling  of  the  product.  Registrants  shall 
submit,  on  a  quarterly  basis  at  the  end 
of  each  calendar  quarter,  a  report  to 
EPA  concerning  any  stickering  or 
relabeling  of  its  products  conducted  by 
any  person.  Such  a  report  shall  identify 
the  person  or  company  that  performed 
the  stickering  or  relabeling;  the 
registration  number(s)  of  the  product 
that  was  stickered  or  relabeled;  the 
address  of  the  facility  where  the 
stickering  or  relabeling  took  place:  the 
date(s)  on  which  the  stickering  or 
relabeling  took  place:  and,  for  each 
registration  number,  the  quantity  of 
product  stickered  or  relabeled.  Such 
reports  shall  be  filed  with  the  Chief, 
Compliance  Branch;  Office  of 
Compliance  Monitoring  (EN-342); 
Environmental  Protection  Agency,  401  M 
Street,  S.W.;  Washington,  D.C.  20460. 
Failure  to  comply  with  the  restickering 
or  reporting  requirements  of  this  Order 
will  be  considered,  among  other  things, 
a  violation  of  FIFRA  section  12{a)(2)(K). 

8.  Disposal  of  canceled  parathion 
product.  Under  Resource  Conservation 
and  Recovery  Act  (RCRA)  regulations, 
commercial  chemical  products  such  as 
pesticides  become  "solid  wastes"  (and 
thus  potentially,  hazardous  wastes)  at 
the  point  when  a  decision  is  made  to 
discard  them.  Once  intended  for 
disposal,  the  canceled  parathion 
pesticides  that  have  become  "waste" 
are  regulated  under  RCRA  when 
parathion  is  the  sole  active  ingredient, 
and  are  considered  hazardous  when 
listed  under  "P089"  (40  CFR  261.33). 
Discarded  formulations  containing 
parathion  as  one  of  a  number  of  active 
ingredients  would  not  meet  the  "P089" 
listing  criteria,  but  may  be  considered 
hazardous  due  to  characteristics 
exhibited  such  as  corrosiveness, 
reactivity  or  ignitability  (40  CFR  261.21 
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it's  statutory  authority  to  issue  storage 
requirements  for  any  products  to  be 
stored  for  a  period  of  time  greater  than  1 
year.  The  Agency  intends  to  publish  and 
solicit  public  comment  on  proposed 
storage  requirements  in  the  Federal 
Register  in  mid-February. 

7.  Requirements  for  relabeling/ 
restickering.  Any  stickering  or  other 
relabeling  of  products  pursuant  to  the 
Agreement  may  be  accomplished  by 
persons  other  than  the  registrant  acting 
under  the  supervision  of  the  registrant, 
and  may  be  conducted  at  facihties  that 
are  not  registered  establishments, 
provided  that  the  registrant  complies 
with  the  reporting  requirements  of  this 
paragraph.  Where  stickering  or  other 
relabeUng  is  performed  by  someone 
acting  under  the  supervision  of  a 
registrant,  the  registrant  remains 
responsible  for  the  proper  stickering  or 
labeling  of  the  product.  Registrants  shall 
submit,  on  a  quarterly  basis  at  the  end 
of  each  calendar  quarter,  a  report  to 
EPA  concerning  any  stickering  or 
relabeling  of  its  products  conducted  by 
any  person.  Such  a  report  shall  identi^ 
the  person  or  company  that  performed 
the  stickering  or  relabeling;  the 
registration  number(s)  of  the  product 
that  was  stickered  or  relabeled;  the 
address  of  the  facility  where  the 
stickering  or  relabeling  took  place;  the 
date(s)  on  which  the  stickering  or 
relabeling  took  place;  and,  for  each 
registration  number,  the  quantity  of 
product  stickered  or  relabeled.  Such 
reports  shall  be  filed  with  the  Chief, 
Compliance  Branch;  Office  of 
Compliance  Monitoring  (EN-342); 
Environmental  Protection  Agency,  401  M 
Street,  S.W.;  Washington,  D.C.  20460. 
Failure  to  comply  with  the  restickering 
or  reporting  requirements  of  this  Order 
will  be  considered,  among  other  things, 
a  violation  of  FIFRA  section  12{8)(2)(K). 

8.  Disposal  of  canceled  parathion 
product.  Under  Resource  Conservation 
and  Recovery  Act  (RCRA)  regulations, 
commercial  chemical  products  such  as 
pesticides  become  "solid  wastes"  (and 
thus  potentially,  hazardous  wastes)  at 
the  point  when  a  decision  is  made  to 
discard  them.  Once  intended  for 
disposal,  the  canceled  parathion 
pesticides  that  have  become  "waste" 
are  regulated  under  RCRA  when 
parathion  is  the  sole  active  ingredient, 
and  are  considered  hazardous  when 
listed  under  "P089"  (40  CFR  281.33). 
Discarded  formulations  containing 
parathion  as  one  of  a  number  of  active 
ingredients  would  not  meet  the  "P089" 
listing  criteria,  but  may  be  considered 
hazardous  due  to  characteristics 
exhibited  such  as  corrosiveness, 
reactivity  or  ignitability  (40  CFR  261.21 


to  281.24).  In  addition  to  the 
requirements  governing  disposal  under 
RCRA.  there  may  also  be  State  and  local 
requirements  applicable  to  the  disposal 
of  parathion  products.  Persons  are 
encouraged  to  contact  their  State  and 
local  authorities  regarding  the  safe 
disposal  of  parathion  products. 
Information  on  the  correct  waste 
classification  of  canceled  parathion 
products  can  be  obtained  from  the 
pesticide  distributor.  For  further 
information  about  the  RCRA 
requirements  for  managing  parathion  as 
a  hazardous  waste  contact  the  RCRA/ 
Superfund  Industrial  Assistance  Hotline 
at:  800-424-9346. 

II.  Required  Notification  of  Possession 
of  Canceled  Products 

Pursuant  to  FIFRA  section  8(g),  any 
producer  or  exporter,  registrant, 
applicant  for  a  registration,  applicant  or 
holder  of  an  experimental  use  permit, 
commercial  applicator,  or  any  person 
who  distributes  or  sells  any  pesticide, 
who  possesses  any  stocks  of  the 
pesticide  products  identified  in  Table  1 
and  Table  2  of  this  notice,  (hereafter, 
referred  to  as  "affected  persons."  which 
includes  affected  individuals, 
partnerships,  associations,  corporations, 
or  any  organized  group  of  persons 
whether  incorporated  or  not),  must 
notify  the  EPA  and  appropriate  State 
and  local  officials  of:  (1)  Such 
possession;  (2)  the  quantity  of  canceled 
parathion  pesticide  product  possessed: 
and,  (3)  the  place  at  which  the  canceled 
parathion  pesticide  product  is  stored. 
Notification  by  affected  persons  to  EPA 
and  designated  State  and  local  officials 
pursuant  to  FIFRA  section  8(g)  shall  be 
in  accordance  with  the  procedures, 
timeframes,  and  requirements  set  out  in 
this  Unit.  End-users,  except  conmiercial 
applicators,  are  not  required  to  report 
their  stocks  of  canceled  parathion 
products. 

A.  Pesticides  Required  to  be  Reported 

Affected  persons  must  report, 
pursuant  to  FIFRA  section  6(g),  the 
information  described  below  for 
canceled  ethyl  parathion  pesticide 
products  which  are  in  the  physical 
possession  of  that  person  in  locations 
that  the  person  owns,  leases,  or  operates 
in  the  United  States,  regardless  of  the 
ownership  of  that  canceled  parathion 
pesticide  product.  Canceled  parathion 
product  which  is  owned  by  one  affected 
person,  but  in  the  physical  possession  of 
another  affected  person,  who  is  subject 
to  section  6(g)  reporting  are  to  be 
reported  by  the  person  in  physical 
possession  of  the  pesticide. 

Affected  persons  other  than 
registrants  need  not  include  in  their  6(g) 


report  relabeled  or  restickered  products. 
Registrants  must  include  in  their  6(g) 
report  quantities  of  relabeled  or 
restickered  stocks  unless  those  stocks 
have  previously  been  reported  pursuant 
to  Unit  I,  section  C.7  of  this  notice. 

Registrants  and  other  affected  persons 
are  not  to  include  in  the  FIFRA  section 
8(g)  report  the  quantity  of  stocks  already 
reported  to  the  Agency,  pursuant  to  Unit 
I,  section  C.7  of  tUs  notice,  as  of  the 
date  the  FIFRA  section  6(g)  report  is 
submitted  to  EPA. 

The  Office  of  Management  of  the 
Budget  (OMB)  has  given  interim 
approval  for  the  collection  of 
information  under  FIFRA  section  8(g) 
and  has  assigned  the  OMB  control 
number  2070-0109. 

B.  Information  Which  Must  be  Included 
in  the  Submission 

To  be  in  compliance  with  FIFRA 
section  6(g),  affected  persons  must 
submit  to  the  designated  EPA  and  State 
and  local  officials  the  following 
information  certified  by  a  responsible 
company  official  as  true  and  correct: 

1.  The  identity  and  address  of  the 
affected  person  (company). 

2.  Name  and  phone  number  of  a 
contact  person  (in  the  company). 

3.  Indication  that  the  FIFRA  section 
8(g)  information  is  being  submitted  for 
canceled  pesticide  products  containing 
parathion. 

4.  The  relationship  of  the  affected 
person  (company)  to  the  canceled 
parathion  pesticide  products  being 
reported  under  FIFRA  section  6(g)  (i.e.. 
exporter,  producer,  registrant,  applicant 
for  registration,  applicant  for,  or  holder 
of  an  experimental  use  permit, 
commercial  applicator,  distributor, 
retailer,  etc.). 

5.  The  street  address  of  each  location 
owned/leased  or  operated  in  the  United 
States  by  the  submitter  where  the 
canceled  parathion  pesticide  product  is 
held. 

6.  For  each  location  Hsted,  the  total 
quantity  (pounds,  gallons,  or  other 
appropriate  measure)  of  canceled  ethyl 
parathion  pesticide  product,  and  the 
quantity  of  canceled  paiathion  pesticide 
product  listed  by  the  number  of  units  of 
each  size  container  (pound,  gallons,  or 
other  appropriate  measure)  and  by  EPA 
registration  number  (e.g.,  x  units  of  5 
gallon  containers  of  EPA  registration 
number  xxx-xxx).  Affected  persons 
other  than  registrants  need  not  include 
in  their  6(g)  report  relabeled  or 
restickered  products.  Registrants  must 
include  in  their  8(g)  report  quantities  of 
relabeled  or  restickered  stocks  unless 
those  stocks  have  previously  been 
reported  pursuant  to  Unit  I.  section  C.7 
of  this  notice. 


C.  When  to  Report 

Affected  persons  are  required  to 
submit  FIFRA  section  8(g)  information 
according  to  the  following  schedule: 

1.  Registrants  of  canceled  ethyl 
parathion  must  report  by  January  8, 
1992. 

2.  Producers,  exporters,  apphcants  for 
a  registration,  applicants  or  holder  of  an 
experimental  use  permit,  dealers, 
distributors,  and  retailers  must  report  by 
January  15. 1992. 

3.  Commercial  applicators  must  report 
by  January  31. 1992. 

4.  Other  end-users  are  not  required  to 
report  their  possession  of  canceled 
products  containing  parathion. 

D.  Where  to  Submit  Section  6(g) 
Information 

The  FIFRA  section  8(g)  information  is 
to  be  sent  to  each  of  the  following  three 
locations: 

1.  EPA.  Director,  Compliance  Division. 
Office  of  Compliance  Monitoring  (EN- 
342),  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460.  Envelopes  must  be  marked: 
"Attention:  FIFRA  Section  6(g) 
Information." 

2.  State.  Chief  Pesticide  Regulatory 
Official,  of  the  agency  in  the  State 
government  which  enforces  the  State 
pesticide  laws  where  the  canceled  ethyl 
parathion  pesticide  product  is  stored. 
Envelopes  must  be  marked:  "Attention: 
FIFRA  Section  6(g)  Information." 
Information  on  the  appropriate  official 
to  receive  the  FIFRA  section  6(g) 
information  in  each  State  Agency  is 
available  by  calling  the  Parathion 
helpline  at  1-800-382-1132. 

3.  Local.  Chair  of  the  Local  Emergency 
Planning  Committee  (LEPC),  for  the 
location  where  the  canceled  ethyl 
parathion  pesticide  is  stored.  Envelopes 
should  be  marked,  'Attention: 
Notification  of  Possession  of  Suspended 
Pesticides."  To  identify  the  name  and 
address  of  the  chair  of  the  LEPC  contact 
the  State  Emergency  Response 
Commission  or  call  the  Emergency 
Planning  and  Community  Right-to  Know 
(EPCRA)  Information  Hotline  at  1-800- 
535-^202. 

E.  Confidentiality  of  FIFRA  Section  6(g) 
Information 

EPA  does  not  consider  FIFRA  section 
8(g)  information  to  be  confidential 
business  information  (CBI)  under  the 
provisions  of  FIFRA  section  10.  Such 
information  may  be  made  available  by 
EPA  to  the  public  without  further  notice. 

F.  Enforcement 

Failure  to  submit  complete  and 
accurate  FIFI^  section  6(g)  information. 
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and/or  failure  to  submit  accurate 

section  6(g]  information  in  the  required 
timeframes  is  a  violation  of  FIFRA 
section  12{a)(2)(K)  and  violators  may  be 
subject  to  civil  penalties  up  to  $5,000  per 
offense.  Affected  persons  who  possess 
canceled  or  suspended  pesticide  in 
multiple  locations  may  be  fined  up  to 
$5,000  per  offense  for  each  location  for 
which  the  FIFRA  section  6(g) 
information  is  not  submitted,  submitted 
late,  incomplete,  or  inaccurate.  Persons 
who  knowingly  submit  false  section  6(g) 
reports  are  in  violation  of  FIFRA  section 
12(a)(2)(M)  and  may  also  be  subject  to 
civil  penalties  up  to  $5,000  per  offense. 
Knowing  violations  of  the  requirements 
of  FIFRA  section  8(g)  may  also  result  in 
criminal  penalties  under  section  14(b)  of 
HFRA.  orlSU.S.  C.  1001. 

m.  Memorandum  of  Agraemant  in 
Principle  between  the  Environmental 
Protection  Agency  and  Signatory 
Registrants  Regarding  the  Registratioos 
of  Pesticide  Products  Containing 
Parathion 

This  Memorandum  sets  forth  the 
terms  of  an  Agreement  in  Principle 
between  the  United  States 
Environmental  Protection  Agency 
("EPA")  and  the  undersigned  registrants 
("registrants ')  regarding  the 
registrations  held  by  the  registrants 
under  the  Federal  Insecticide.  Fungicide 
and  Rodenticide  Act  ("FIFRA")  of 
pesticide  products  containing  ethyl 
parathion  (0,0-diethyi-0-(p- 
nitrophenyl)  phosphorothioate) 
("parathion").  EPA  is  concerned  with 
the  risks  posed  by  parathion  to  workers 
and  wildlife.  In  light  of  the  terms  of  this 
Agreement  in  Principle,  EPA  has  no 
current  intention  to  initiate  proceedings 
under  section  6(c)  of  FIFRA  to  suspend 
the  registrants'  registrations  of  pesticide 
products  containing  parathion  if  those 
terms  are  fully  implemented.  In  reaching 
this  Agreement  in  Principle,  neither  EPA 
nor  the  registrants  shall  be  deemed  to 
have  admitted  or  accepted  the  positions 
advanced  by  the  other. 

The  specific  terms  of  this  Agreement 
in  Principle  are  as  follows: 

1.  Within  four  weeks  of  the  effective 
date  of  this  Agreement  in  Principle,  any 
registrant  that  wishes  to  continue  to 
hold  any  registrations  for  pesticide 
products  containing  parathion  will 
submit  applications  to  EPA  for 
registration,  pursuant  to  section 
3(c)(7)(A)  of  FIFRA,  of  parathion 
products.  Such  applications  shall  be 
consistent  with  all  the  terms  set  forth  in 
paragraphs  8  through  25  of  this 
Agreement  in  Principle,  and  may  include 
uses  identified  in  paragraph  8  of  this 
Agreement  in  Principle  that  are  not 
included  in  the  approved  labehng  of  any 


of  the  registrant's  currently  registered 
products.  An  application  to  register  a 
product  which  is  identical  in 
composition  to  a  product  for  which  a 
registrant  currently  holds  a  registration 
shall  be  deemed  complete  if  it  includes 
each  item  identified  in  Appendix  A 
attached  to  this  Agreement  in  Principle. 

2.  Within  two  weeks  of  the  effective 
date  of  this  Agreement  in  Principle,  each 
registrant  will  submit  to  EPA,  pursuant 
to  section  8(fl  of  FIFRA.  a  request  for 
voluntary  cancellation  of  all  existing 
registrations  held  by  the  registrant  of 
pesticide  products  containing  parathion. 
Any  such  request  for  voluntary 
cancellation  may  be  expressly 
conditioned  upon  EPA's  grant  of 
applications  for  registration  made  (or 
later  to  be  made)  pursuant  to  paragraph 
1  of  this  Agreement  in  Principle,  and 
upon  the  inclusion  in  any  cancellation 
order  of  the  terms  set  forth  in  paragraph 
5  of  this  Agreement  in  Principle 
governing  the  treatment  of  existing 
stocks  of  canceled  product. 

3.  EPA  will,  as  expeditiously  as 
possible,  review  any  appUcations  for 
registration  submitted  pursuant  to 
paragraph  1  of  this  Agreement  in 
Principle,  and  will  grant  any  such 
applications  that  comply  with  the  terms 
of  this  Agreement  in  Principle  and  all 
other  applicable  regulatory 
requirements.  If  the  application  is  for  a 
product  identical  in  composition  to  a 
product  for  which  the  applicant 
currently  holds  a  registration,  EPA  will 
make  a  good  faith  effort  to  act  on  such 
application  within  seven  days  of  receipt 
of  the  application. 

4.  EPA  will,  as  expeditiously  as 
possible,  grant  requests  for  voluntary 
cancellation  submitted  pursuant  to 
Paragraph  2  of  this  Agreement  in 
Principle.  If  a  request  for  cancellation  is 
expressly  conditioned  upon  EPA's  grant 
of  an  application  for  registration  made 
pursuant  to  the  terms  of  this  Agreement 
in  Principle.  EPA  will  not  grant  the 
request  prior  to  approving  the 
application  for  registration,  unless  the 
registrant  has  failed  to  submit  an 
application  for  registration  of  a 
replacement  product  by  the  deadline 
specified  in  paragraph  1  of  this 
Agreement  in  Principle,  in  which  case 
the  condition  shall  not  apply.  If  a 
request  for  cancellation  is  expressly 
conditioned  upon  the  inclusion  in  any 
cancellation  order  of  the  terms  set  forth 
in  paragraph  5  of  this  Agreement  in 
Principle  governing  the  treatment  of 
existing  stocks  of  canceled  product,  EPA 
will  not  grant  the  request  unless  either 
the  existing  stocks  provision  of  the 
applicable  cancellation  order  is 
consistent  with  the  terms  of  paragraph  5 


of  this  Agreement  in  Principle  or  the 
registrant  consents  to  any  deviation 
from  the  terms  of  paragraph  5. 

5.  (a)  In  any  cancellation  order  issued 
in  response  to  a  request  for  voluntary 
cancellation  of  pesticide  products 
containing  parathion.  EPA  intends  to 
prohibit  all  use  of  existing  stocks  of 
canceled  pesticide  products  containing 
parathion  after  December  31, 1991, 
unless: 

•  The  existing  stocks  are  of  products 
registered  for  use  on  crops  to  which  they 
are  to  be  applied  or  have  been 
determined  by  EPA  to  be  suitable  for 
use  on  such  crops. 

•  The  existing  stocks  are  used  in  a 
maimer  consistent  with  all  the  terms  of 
this  Agreement  in  Principle,  and 

•  Either  the  stocks  are  restickered  in  a 
way  that  provides  the  user  with  the 
details  of  the  terms  of  this  Agreement  in 
Principle  or  registrants  provide 
notification  of  the  terms  of  this 
Agreement  to  relevant  trade 
associations  and  state  agencies  and 
request  that  the  trade  associations  and 
state  agencies,  with  the  registrants' 
assistance,  notify  commercial  aerial 
appUcators  of  the  use  requirements 
contained  in  this  Agreement  in  Principle. 

Any  use  of  existing  stocks  of  canceled 
product  prior  to  January  1. 1992  must  be 
in  accordance  with  either  the  directions 
for  use  contained  in  this  Agreement  in 
Principle  or  the  labeling  of  that  product. 

5.  (b)  Except  as  provided  in  paragraph 
5(c)  of  this  Agreement  in  Principle,  EPA 
intends  to  prohibit  distribution  or  sale 
by  the  registrant  after  November  15, 
1991,  and  distribution  or  sale  by  all 
other  persons  after  December  1, 1991,  of 
all  existing  stocks  of  canceled  pesticide 
products  containing  parathion  unless: 

•  The  stocks  are  of  a  parathion 
product  that  previously  was  approved 
by  EPA  for  use  on  any  of  the  crops  listed 
in  paragraph  8  of  this  Agreement  in 
Principle. 

•  The  stocks  are  in  containers  which 
are  compatible  with  use  of  the  mixing/ 
loading  systems  required  by  the  terms  of 
this  Agreement  in  Principle. 

•  The  stocks  are  labeled  in 
accordance  with  paragraph  7(b)  of  this 
Agreement  in  Principle  or  labeled  with 
the  approved,  replacement  product's 
label.  A  product  shall  be  deemed  to  be 
labeled  with  the  approved,  replacement 
product's  label  if  it  bears  a  sticker  that, 
alone  or  in  combination  with 
accompanying  labeling,  contains  the 
language  of  the  approved,  replacement 
product's  label  and  language  clearly 
indicating  that  any  inconsistent 
provisions  of  the  iH«vious  labeling  are 
8i4>er8eded. 
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of  this  Agreement  in  Principle  or  the 
registrant  consents  to  any  deviation 
from  the  terms  of  paragraph  5. 

5.  (a)  In  any  cancellation  order  issued 
in  response  to  a  request  for  voluntary 
cancellation  of  pesticide  products 
containing  parathion.  EPA  intends  to 
prohibit  all  use  of  existing  stocks  of 
canceled  pesticide  products  containing 
parathion  after  December  31, 1991. 
unless: 

•  The  existing  stocks  are  of  products 
registered  for  use  on  crops  to  which  they 
are  to  be  applied  or  have  been 
determined  by  EPA  to  be  suitable  for 
use  on  such  crops. 

•  The  existing  stocks  are  used  in  a 
manner  consistent  with  all  the  terms  of 
this  Agreement  in  Principle,  and 

•  Either  the  stocks  are  restickered  in  a 
way  that  provides  the  user  with  die 
details  of  the  terms  of  this  Agreement  in 
Principle  or  registrants  provide 
notification  of  the  terms  of  this 
Agreement  to  relevant  trade 
associations  and  state  agencies  and 
request  that  the  trade  associations  and 
state  agencies,  with  the  registrants' 
assistance,  notify  commercial  aerial 
appUcators  of  the  use  requirements 
contained  in  this  Agreement  in  Principle. 

Any  use  of  existing  stocks  of  canceled 
product  prior  to  January  1. 1992  must  be 
in  accordance  with  either  the  directions 
for  use  contained  in  this  Agreement  in 
Principle  or  the  labeling  of  that  product. 

5.  (b)  Except  as  prorided  in  paragraph 
5(c)  of  this  Agreement  in  Principle.  EPA 
intends  to  prohibit  distribution  or  sale 
by  the  registrant  after  November  15. 
1991.  and  distribution  or  sale  by  all 
other  persons  after  December  1, 1991,  of 
all  existing  stocks  of  canceled  pesticide 
products  containing  parathion  unless: 

•  The  stocks  are  of  a  parathion 
product  that  previously  was  approved 
by  EPA  for  use  on  any  of  the  crops  listed 
in  paragraph  8  of  this  Agreement  in 
PriJidple. 

•  Hie  stocks  are  in  containers  which 
are  compatible  with  use  of  the  mixing/ 
loading  systems  required  by  the  terms  of 
this  Agreement  in  Principle. 

•  The  stocks  are  labeled  in 
accordance  with  paragraph  7(b]  of  this 
Agreement  in  Principle  or  labeled  with 
the  approved,  replacement  product's 
label.  A  product  shall  be  deemed  to  be 
labeled  with  the  approved,  replacement 
product's  label  if  it  bears  a  sticker  that, 
alone  or  in  combination  with 
accompanying  labeling,  contains  the 
language  of  the  approved,  replacement 
product's  label  and  language  clearly 
indicating  that  any  inconsistent 
provisions  of  the  iH«vious  labeling  {u« 
8i4>er8eded. 


A  registrant  shall  not  be  allowed  to 
distribute  or  sell  any  existing  stocks  of 
canceled  parathion  product  between  the 
date  of  cancellation  and  November  15, 
1991.  that  do  not  meet  the  requirements 
for  sale  by  the  registrant  after  November 
15, 1991,  unless  the  product  is  stickered 
in  a  way  that  provides  adequate  notice 
that: 

•  It  may  not  be  distributed  or  sold 
after  December  1, 1991. 

•  It  may  not  be  used  after  December 
31. 1991. 

•  The  seller  of  the  product  will  refund 
the  purchase  price  to  any  individual 
who  is  unable  to  sell  or  use  the  product 
because  of  the  passage  of  the 
appropriate  date. 

No  person  other  than  a  registrant  shall 
be  allowed  to  distribute  or  sell  existing 
stocks  of  parathion  products  between 
the  date  seven  days  after  the  date  of 
cancellation  and  December  1, 1991, 
unless  either 

•  The  stocks  are  stickered  in 
accordance  with  the  terms  of  the 
preceding  sentence  in  this 
subparagraph. 

•  The  stocks  are  labeled  in 
accordance  with  paragraph  7(b)  or 
labeled  with  an  approved,  replacement 
product's  label;  or 

•  The  seller  provides  written 
notification  to  the  purchaser  at  the  time 
of  sale  either  that  the  product  cannot  be 
used  after  December  31, 1991,  or  of  the 
conditions  set  forth  in  this  Agreement  in 
Principle  that  must  be  met  in  order  for 
the  product  to  be  used  after  December 
31. 1991. 

5.  (c)  EPA  intends  to  permit  the 
distribution  or  sale  of  products  that  it 
otherwise  intends  to  prohibit  under 
paragraph  5(b)  of  this  Agreement  in 
Principle  if  such  distribution  or  sale  is 
for  the  purpose  of  relabeling, 
repackaging,  reformulation,  disposal, 
export  to  Cheminova  Agro  A/S  facilities 
in  Denmark,  export  to  any  country 
where  use  of  parathion  is  not  prohibited, 
or  any  other  lawful  purpose  not 
inconsistent  with  the  provisions  this 
Agreement  in  Principle.  Repackaging, 
relabeling,  and  or  reformulation  of 
canceled  products  by  registrants  shall 
be  allowed. 

5.  (d)  Any  stickering  or  other 
relabeling  of  products  pursuant  to  this 
Agreement  in  Principle  may  be 
accomplished  under  the  supervision  of 
the  registrant  by  persons  other  than  the 
registrant,  and  may  be  conducted  at 
facilities  that  are  not  registered 
establishments,  provided  that  the 
registrant  complies  with  the  reporting 
requirements  of  this  subparagraph. 
Registrants  shall  submit,  at  the  end  of 
each  calendar  quarter,  a  report  to  EPA 


concerning  any  stickering  or  relabeling 
of  its  products  conducted  by  any  person 
at  a  place  that  is  not  a  registered 
establishment.  Such  a  report  shall 
identify  the  person  or  company  that 
performed  the  stickering  or  relabeling; 
the  registration  number(s)  of  the  product 
that  was  stickered  or  relabeled;  the 
address  of  the  facility  where  the 
stickering  or  relabeling  took  place;  the 
date(8)  on  which  the  stickering  or 
relabeling  took  place;  and.  for  each 
registration  number,  the  quantity  of 
product  stickered  or  relabeled.  Such 
reports  shall  be  filed  with  the  Chief, 
Compliance  Branch;  Office  of 
Compliance  Monitoring  (EN-342); 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460. 

6.  Each  registrant  agrees  not  to 
formulate  any  end-use  product  (other 
than  for  export)  after  the  effective  date 
of  this  Agreement  in  Principle  unless  the 
product  can  be  used  in  a  manner 
consistent  with  the  terms  of  paragraphs 
8-25  of  this  Agreement  in  Principle. 

7.  (a)  After  the  effective  date  of  this 
Agreement  in  Principle,  each  registrant 
agrees  not  to  distribute  or  sell  (other 
than  for  export)  any  end-use  parathion 
product  not  labeled  in  accordance  with 
the  terms  of  this  Agreement  in  Principle 
unless  the  product  is  stickered  in  a  way 
that  provides  adequate  notice  that: 

•  It  may  not  be  distributed  or  sold 
after  December  1, 1991. 

•  It  may  not  be  used  after  December 
31, 1991. 

•  The  seller  of  the  stickered  product 
will  agree  to  refund  the  purchase  price 
to  any  individual  who  is  unable  to  sell 
or  use  the  product  because  of  the 
passage  of  the  appropriate  date. 

7.  (b)  Between  the  effective  date  of 
this  Agreement  in  Principle  and  one 
month  after  the  date  the  current 
registration  is  canceled,  a  registrant  may 
distribute  or  sell  an  end-use  product 
currently  registered  for  any  crop  (other 
than  canola)  listed  in  Paragraph  8  of  this 
Agreement  in  Principle  if  the  product  is 
labeled  in  accordance  with  Appendix  B 
of  this  Agreement  in  Principle.  The 
labeling  in  Appendix  B  shall  be  treated 
as  if  it  were  approved  amended  labeling 
for  any  currently  registered  product 
registered  for  any  crop  (other  than 
canola)  listed  in  Paragraph  8  of  this 
Agreement  in  Principle. 

8.  The  label  for  any  end-use  product 
for  which  application  for  registration  is 
made  pursuant  to  paragraph  1  of  this 
Agreement  in  Principle  must  contain  a 
statement  that  the  product  may  not  be 
applied  to  any  crop  other  than  alfalfa, 
barley,  canola.  com.  cotton,  sorghum, 
soybeans,  sunflower,  and  wheat.  The 
label  for  any  technical  product  for  which 
apphcation  for  registration  is  made 


pursuant  to  paragraph  1  of  this 
Agreement  in  Principle  must  contain  a 
statement  that  the  product  may  only  be 
reformulated  into  end-use  products  that 
are  not  labeled  for  application  to  any 
crop  other  than  alfalfa,  barley,  canola. 
com.  cotton,  sorghum,  soybeans, 
sunflower,  and  wheat.  No  registration 
issued  pursuant  to  this  Agreement  in 
Principle  shall  allow  a  registrant  to  sell 
an  end-use  product  labeled  for  use  on 
canola  until  EPA  determines,  in  writing, 
that  appropriate  residue  data  for  that 
crop  have  been  submitted. 

9.  The  labeling  for  any  end-use 
parathion  product  for  which  application 
for  registration  is  made  pursuant  to 
paragraph  1  of  this  Agreement  in 
Principle  must  include  language  that 
incorporates  the  conditions  set  forth  in 
paragraphs  10  through  23  of  this 
Agreement  in  Principle.  In  addition,  the 
new  labeling  must  include  relevant 
language  from  currently-approved 
labeling  where  such  language  remains 
applicable  and  is  not  inconsistent  with 
the  terms  of  this  Agreement  in  Principle. 
EPA  and  the  registrants  will  negotiate  in 
good  faith  on  any  questions  that  may 
arise  concerning  the  specific  language  to 
be  used  to  fully  implement  the 
conditions  set  forth  in  paragraphs  10 
through  23  of  this  Agreement  in 
Principle. 

10.  Parathion  may  only  be  apphed 
aerially,  and  only  by  a  certified 
commercial  applicator  as  defined  in 
FIFRA  section  2(e)(3). 

11.  Applicators  must  be  in  an  enclosed 
cockpit  during  application  of  parathion. 

12.  Parathion  may  not  be  applied 
within  100  feet  of  bodies  of  water, 
buildings,  or  public  roads.  Parathion 
may  not  be  applied  within  100  feet  of 
property  lines  unless  the  adjacent 
property  owner  has  given  prior  written 
consent  to  the  application  and  has  been 
informed  of  the  timing  of  the  application 
and  the  appropriate  reentry 
requirements. 

13.  Parathion  may  not  be  applied  if 
wind  speeds  exceed  10  miles  per  hour. 

14.  No  parathion  may  be  applied  from 
nozzles  on  fixed-wing  aircraft  located 
more  than  75  percent  of  the  distance 
from  the  center  of  the  plane  to  the  wing 
tip.  No  parathion  may  be  applied  from 
nozzles  on  helicopters  located  more 
than  75  percent  of  the  distance  from  the 
center  of  the  helicopter  to  the  end  of  the 
rotor. 

15.  A  crop  that  has  been  treated  with 
parathion  must  be  harvested  by 
mechanical  means  only.  Hand- 
harvesting  of  a  treated  crop  is 
prohibited. 


65070 Federal  Register  /  Vol.  56.  No.  240  /  Friday.  December  13.  1991  /  Notices 


16.  Labels  must  specify  the 
appropriate  reentry  interval(s)  ior 
parathion. 

17.  After  application  of  parathion,  no 
person  may  enter  or  remain  in  the 
treated  area  or  within  100  feet  of  the 
treated  area  before  the  reentry  interval 
specified  oa  the  label  has  expired; 
except  that  persons  may  enter  to 
perform  scouting  or  irrigation-related 
work  in  accordance  with  the  following 
requirements: 

(a)  No  entry  is  allowed  under  any 
circumstances  for  the  first  4  hours 
following  the  end  of  the  application. 

(b)  No  person  shall  remain  in  areas 
under  reentry  restrictions  for  a  total  of 
more  than  1  hour  in  any  24-hour  period. 

(c)  Before  a  person  may  enter  an  area 
where  reentry  is  restricted,  the  person 
must  have  read  the  product  labeling  or 
have  been  informed,  in  a  language  that 
the  person  can  understand,  of  all  the 
requirements  of  the  product's  labeling 
related  to  human  hazards  or 
precautions,  first  aid,  symptoms  of 
poisoning,  personal  protective 
equipment  specified  for  early  entry,  and 
any  other  labeling  requirements  related 
to  safe  use. 

(d)  All  persons  entering  a  restricted 
area  before  the  expiration  of  the  reentry 
period  must  wear  personal  protective 
equipment  consisting  of  cotton  or  other 
fabric  coveralls  over  long  sleeved  shirts 
and  long  pants,  chemical  resistant  boots, 
and  chemical  resistant  gloves. 

(e)  No  person  is  allowed  to  perform 
any  restricted-reentry  activity  without 
implementing,  when  appropriate, 
measures  to  prevent  heat-related  illness. 

(f)  During  any  restricted-reentry 
activity,  any  person  entering  restricted 
areas  must  carry  an  eye-flush  dispenser 
containing  at  least  one  pint  of  water. 

(g)  During  any  restricted-reentry 
activity,  a  reasonably  accessible 
decontamination  site  must  be  available 
with  adequate  supplies  of  potable  water 
for  washing,  soap,  and  single-use 
towels. 

(h)  After  restricted-reentry  activity, 
every  person  entering  the  treated  area 
must  be  provided  soap,  clean  towels, 
and  a  sufficient  amount  of  potable  water 
so  that  each  person  may.  and  does, 
wash  thoroughly  after  removing 
personal  protective  equipment. 

(i)  All  personal  protective  equipment 
worn  during  restricted  reentry  must  be 
laundered  separately  from  other 
clothing. 

(j)  No  person  shall  wear  home  any 
personal  protective  equipment  worn 
during  restricted  reentry. 

18.  All  mixing/loading  of  parathion 
must  be  done  in  a  hard-coupled,  closed 
loading  system,  with  dry  break 
couplings  at  all  routine  disconnects,  that 


meets  the  specifications  set  forth  in 
Appendix  C  to  this  Agreement  in 
Principle.  No  liquid  parathion  product 
may  be  poured  from  its  container  during 
mixing  or  loading  of  the  product. 

19.  A  certified  commercial  applicator 
shall  not  apply  parathion  on  a  person's 
property  unless  the  applicator  has 
notified  the  person  in  writing  no  more 
than  12  months  before  the  date  of  the 
application  of: 

•  The  requirement  that  crops  treated 
with  parathion  must  be  harvested  by 
mechanical  means. 

•  The  appropriate  reentry  interval  and 
the  reentry  requirements  contained  in 
Paragraph  17  of  this  Agreement  in 
Principle. 

•  The  reporting  requirements 
contained  in  Paragraph  23  of  this 
Agreement  in  Principle. 

20.  An  observer  must  be  present 
during  all  mixing/loading  activities  in 
order  to  assist  in  the  event  of  an 
accident.  A  person  may  not  be  engaged 
in  mixing/ loading  activities  while  acting 
as  an  observer. 

21.  No  pilot  may  apply  parathion  if  the 
pilot  has  earher  during  the  day  of 
application  performed  any  mixing/ 
loading  activities  (other  than  acting  as 
an  observer)  involving  any  pesticide 
product  containing  parathion. 

22.  Persons  involved  in  mixing/ 
loading  activities  (other  than  as  an 
observer)  must  wear  cotton  or  other 
fabric  coveralls  over  long  sleeved  shirts 
and  long  pants:  chemical  resistant  boots 
and  gloves;  and,  when  the  mixing/ 
loading  system  is  pressurized,  goggles  or 
face  shields,  and  aprons. 

23.  If  mixing,  loading,  or  use  of  a 
product  containing  parathion  results  in: 

•  Inadvertent  or  unexpected  human 
exposure  to  the  product  or  illness 
resulting  from  exposure  to  the  product. 

•  Spill  of  the  product. 

•  An  investigation  by  Federal  State, 
or  local  authorities  of  allegations 
involving  drift  of  the  product,  or 

•  The  deaths  of  birds  or  other  wildlife, 
the  certified  applicator  or  the  person  for 
whom  the  application  was  performed 
must  notify  by  telephone  the  Chief, 
Compliance  Branch,  office  of 
Compliance  Monitoring.  USEPA.  at  202- 
260-3375,  within  7  days  of  becoming 
aware  of  the  incident. 

24.  Any  registration  for  a  Uquid 
parathion  end-use  product  for  which 
application  is  made  pursuant  to  this 
Agreement  in  Principle  shall  specify  that 
the  container  be  compatible  with  use  in 
a  closed  loading  system  meeting  the 
specifications  of  Appendix  C  to  this 
Agreement  in  Principle. 

25.  Any  registration  for  a  parathion 
end-use  product  formulated  as  a 
wettable  powder  for  which  application 


is  made  pursuant  to  this  Agreement  in 
Principle  shall  specify  that  the  wettable 
powder  be  packaged  in  water-soluble 
containers. 

26.  The  effective  date  of  this 
Agreement  in  Principle  is  September  9, 
1991. 

27.  This  Memorandum  of  Agreement 
in  Principle  constitutes  the  complete 
understanding  reached  by  EPA  and  the 
registrants. 

Appendix  A —  Application  for 
Fiegistration  of  Replacement  Products 

An  application  for  registration  of  a 
replacement  product  shall  consist  of  the 
following: 

•  Cover  Letter 

•  Application  for  Pesticide  Registration 
(8570-1) 

•  Confidential  Statement  of  Formula  (CSF) 
(8570-4)  which  may  be  the  CSF  for  the 
product  being  replaced 

•  Formulator's  Exemption  Form 

•  Five  (5)  copies  of  draft  labeling  which 
may  consist  of  a  hand-edited  copy  of  the 
labeling  of  the  product  being  replaced. 

The  cover  letter  shall  state  that  the 
application  is  for  registration  of  a 
replacement  product  under  the  Agreement  in 
Principle,  and  that  the  applicant  relies  upon 
the  data  relied  upon  to  support  registration  of 
the  product  for  which  the  applicant  requested 
voluntary  cancellation.  The  cover  letter  must 
identify  the  EPA  registration  number  of  the 
product  being  replaced. 

The  cover  letter  also  must  indicate  that  the 
application  qualifies  for  expedited  review 
under  the  terms  of  the  Agreement  in 
Principle. 

if  the  CSF  submitted  with  the  application 
does  not  satisfy  EPA's  current  requirements 
for  CSPs.  the  registration  shall  be 
conditioned  on  the  submission  of  a  CSF 
complying  with  those  requirements  within 
three  (3)  months  of  the  date  of  registration. 

Appendix  B— Interim  Approved 
Labeling 

Interim  approved  labeling  may  consist  of 
either  completely  revised  labeling,  a  sticker 
label  that  contains  the  changed  language  and 
states  that  it  supersedes  any  inconsistent 
provisions  on  the  old  label  or  labeling,  or  a 
new  brochure  (labeling)  that  accompanies  the 
product  and  a  sticker  label  that  states  that 
the  language  in  the  new  brochure  replaces 
any  inconsistent  material  on  the  label.  In  any 
event  the  following  changes  must  be 
included: 

1.  Crops.  Delete  all  use  instructions  for 
crops  or  sites  other  than  alfalfa,  barley,  com, 
cotton,  sorghum,  soybeans,  sunflower,  and 
wheat.  In  additioa  add  the  following 
statement  in  the  label's  "DIRECTIONS  FOR 
USE"  sectioa  at  the  start  of  the  listing  of 
crops: 

This  product  may  not  be  applied  to  any 
crop  other  than  alfalfa,  barley,  com,  cotton, 
sorghum,  soybeans,  sunflower,  and  wheat. 
Any  treated  crop  may  be  harvested  only  by 
mechanical  means:  hand  harvesting  of  a 
treated  crop  is  prohibited. 
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is  made  pursuant  to  this  Agreement  in 
Principle  shall  specify  that  the  wettable 
powder  be  packaged  in  water-soluble 
containers. 

26.  The  effective  date  of  this 
Agreement  in  Principle  is  September  9, 
1991. 

27.  This  Memorandum  of  Agreement 
in  Principle  constitutes  the  complete 
understanding  reached  by  EPA  and  the 
registrants. 

Appendix  A —  Application  for 
PLegistration  of  Replacement  Products 

An  application  for  registration  of  a 
replacement  product  shall  consist  of  the 
following: 

•  Cover  Letter 

■  Application  for  Pesticide  Registration 
(8570-1) 

•  Confidential  Statement  of  Formula  [CSF) 
(8570-4)  which  may  be  the  CSF  for  the 
product  being  replaced 

•  Fonnulator's  Exemption  Form 

•  Five  (5)  copies  of  draft  labeling  which 
may  consist  of  a  hand-edited  copy  of  the 
labeling  of  the  product  being  replaced. 

The  cover  letter  shall  state  that  the 
application  is  for  registration  of  a 
replacement  product  under  the  Agreement  in 
Principle,  and  that  the  applicant  relies  upon 
the  data  relied  upon  to  support  registration  of 
the  product  for  which  the  applicant  requested 
voluntary  cancellation.  The  cover  letter  must 
identify  the  EPA  registration  number  of  the 
product  being  replaced. 

The  cover  letter  also  must  indicate  that  the 
application  qualifies  for  expedited  review 
under  the  terms  of  the  Agreement  in 
Principle. 

If  the  CSF  submitted  with  the  application 
does  not  satisfy  EPA's  current  requirements 
for  CSFs,  the  registration  shall  be 
conditioned  on  the  submission  of  a  CSF 
complying  with  those  requirements  within 
three  (3)  months  of  the  date  of  registration. 

Appendix  B— Interim  Approved 
Labeling 

Interim  approved  labeling  may  consist  of 
either  completely  revised  labeling,  a  sticker 
label  that  contains  the  changed  language  and 
states  that  it  supersedes  any  inconsistent 
provisions  on  the  old  label  or  labeling,  or  a 
new  brochure  (labeling)  that  accompanies  the 
product  and  a  sbcker  label  that  states  that 
the  language  in  the  new  brochure  replaces 
any  inconsistent  material  on  the  label.  In  any 
event  the  following  changes  must  be 
included: 

1.  Crops.  Delete  all  use  instructions  for 
crops  or  sites  other  than  alfalfa,  barley,  com. 
cotton,  sorghum,  soybeans,  sunflower,  and 
wheat.  In  addition,  add  the  following 
statement  in  the  label's  "DIRECTIONS  FOR 
USE"  sectioa  at  the  start  of  the  listing  of 
crops: 

This  product  may  not  be  applied  to  any 
crop  other  than  alfalfa,  barley,  com,  cotton, 
sorghum,  soybeans,  sunflower,  and  wheat. 
Any  treated  crop  may  be  harvested  only  by 
mechanical  means;  hand  harvesting  of  a 
treated  crop  is  prohibited. 
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2-  Limits  on  application.  In  the 
"DIRECTIONS  FOR  USE"  section  of  the 

label,  add  the  following: 

UMrrt  ON  *mjCATK>N 

Aerial  Application  Only.  This  product  may 
only  be  applied  aerially,  and  only  by  a 
certified  commercial  applicator  as  defined  in 
FIFRA  section  2(e)(3). 

Areas  Where  Application  Is  Prohibited. 
This  product  may  not  be  applied  within  100 
feet  of  buildings,  public  roads,  or  bodies  of 
water.  Parathion  may  not  be  applied  within 
100  feet  of  property  lines  unless  the  owner  of 
the  adjacent  property  has  given  prior  written 
consent  to  the  application  and  has  been 
informed  of  the  timing  of  the  application  and 
the  appropriate  reentry  requirements. 

Drift  Reduction  Measures:  Do  not  apply 
this  product  if  the  wind  exceeds  10  miles  per 
hour.  Apply  only  from  nozzles  located  not 
more  than  75  percent  of  the  distance  from  the 
center  of  the  aircraft  to  the  wing  tip  or 
helicopter  rotor  tip. 

Notification  to  Land  Owner.  A  certified 
commercial  applicator  shall  not  apply  this 
product  to  a  person's  property  unless  the 
appUcator  has  notified  the  person  in  writing 
no  more  than  12  months  before  the  date  of 
the  application  of:  the  requirement  that  crops 
treated  with  parathion  be  harvested 
mechanically;  the  appropriate  reentry 
interval  and  the  requirements  concerning 
reentry  set  forth  on  this  label:  and  the 
incident  reporting  requirements  set  forth  on 
this  label. 

3.  Reentry.  Replace  the  "Reentry 
Statement"  portion  of  the  "DIRECTIONS 
FOR  USE"  with  the  following  language: 

REENINy  STATCMENT 

General  Reentry  Limitation:  While  an  area 
is  being  treated  with  this  product  and  during 
the  first  three  days  after  treatment  (6  days 
after  treatment  if  the  crop  treated  is  com),  or 
any  longer  period  of  time  prescribed  by  State 
law  or  regulation,  no  person  may  enter  or 
remain  in  the  treated  area  or  within  100  feet 
of  the  treated  area. 

Exception:  After  four  4  hours  have  passed 
since  the  end  of  the  application  a  person  may 
enter  an  area  under  reentry  restrictions  to 
perform  scouting  or  irrigation-related  work  in 
accordance  with  the  following  requirements: 

(a)  No  person  shall  remain  in  any  area 
under  reentry  restrictions  for  a  total  of  more 
than  1  hour  in  any  24-hour  period. 

(b)  Before  entering  the  treated  area  the 
person  must  have  read  the  product  labeling 
or  have  been  informed,  in  a  language  that  the 
person  can  understand,  of  all  the 
requirements  of  the  product's  labeling  related 
to  human  hazards  or  precautions,  first  aid, 
symptoms  of  poisoning,  personal  protective 
equipment  specified  for  early  entry,  and  any 
other  labeling  requirements  related  to  safe 
use. 

(c)  The  person  must  wear  personal 
protective  equipment  consisting  of  a  cotton  or 
other  fabric  coverall  worn  over  a  long 
sleeved  shirt  and  long  pants,  chemical 
resistant  boots,  and  chemical  resistant 
gloves,  and  shall  take  appropriate  measures 
to  prevent  heat-related  illness. 

(d)  The  person  must  carry  an  eye-flush 
dispenser  containing  at  least  one  pint  of 
water. 

(e)  A  reasonably  accessible 
decontamination  site  must  be  available  with 


adequate  supplies  of  potable  water  for 
washing,  soap,  and  single-use  towels.  After 
restricted-reentry  activity,  the  person  must  be 
provided  soap,  clean  towels,  and  a  sufficient 
amount  of  potable  water  for  washing  and 
must  wash  thoroughly  after  removing 
personal  protective  equipment. 

(f)  All  personal  protective  equipment  worn 
during  restricted  reentry  must  be  laundered 
separately  and  may  not  be  worn  home. 

4.  Protection  of  mixer-loaders  and 
applicators.  ' 

a.  Liquid  products:  Add  the  following  new 
section  to  the  Directions  for  Use  if  the 
product  is  a  liquid  formulation: 

PROTCCTKM  OF  APHJCATOKS  AND  MXEII- 
LOADERS 

Applicator  Protection.  The  cockpit  of  the 
aircraft  used  to  apply  this  product  must  be 
fully  enclosed  while  the  product  is  being 
applied.  No  pilot  may  apply  this  product  if 
the  pilot  has  earlier  during  the  day  of 
application  performed  any  mixing/loading 
activities  (other  than  acting  as  an  observer) 
involving  any  pesticide  product  containing 
parathion. 

Mixer-loader  Protection.  An  observer  must 
be  present  during  all  mixing/loading 
activities  in  order  to  furnish  assistance  in  the 
event  of  an  accident.  The  observer  may  not 
act  as  a  mixer-loader. 

Any  person  involved  in  mixing/loading 
activities  (other  than  the  observer)  must  wear 
(1)  a  cotton  or  other  fabric  coverall  worn  over 
a  long-sleeved  shiri  and  long  pants,  (2) 
chemical  resistant  boots  and  gloves,  and  (3) 
when  the  mixing/loading  system  is 
pressurized,  a  chemically  resistant  apron  and 
a  face  shield  or  goggles. 

Effective  as  of  January  1, 1992,  this  product 
must  be  mixed  and  loaded  in  a  closed 
system,  as  described  below; 

The  liquid  product  must  be  removed  from 
its  original  shipping  container  and  transfered 
through  connecting  hoses,  pipes,  and/or 
couplings  that  are  sufficiently  tight  to  prevent 
handlers  or  other  persons  from  contacting  the 
parathion  concentrate,  use  dilution,  or  rinsate 
solution. 

All  hoses,  piping,  tanks,  and  connections 
used  in  the  system  shall  be  of  type 
appropriate  for  the  product  being  used  and 
the  pressure  and  vacuum  levels  involved.  The 
system  shall  be  designed  &,id  operated  so 
that  the  concentrated  form  of  this  product  is 
not  under  more  than  25  psi  of  pressure  at  any 
point  in  the  system  beyond  or  downstream 
from  a  pump  producing  positive  pressure.  The 
closed  system  must  be  adequate  to  make 
necessary  measurements  of  the  product  beii>g 
used.  External  sight  gauges  shall  be  equipped 
with  valves  so  that  the  flow  of  pesticide  to 
the  sight  gauge  can  be  shut  off  in  case  of 
breakage  or  leakage  from  the  gauge. 

Dry-break  couplings  shall  be  used  for  all 
hose  connections  that  may  be  disconnected 
during  normal  mixing-loading  operations 
(excluding  periodic  maintenance).  A  coupling 
shall  be  considered  to  be  a  dry-break 
coupling  only  if  its  manufacturer  certifies  that 
less  than  2  milliliters  of  liquid  will  escape  per 
discoruiect. 

In  mixing-loading  operations  do  not  pour 
this  product  from  its  container.  Before 
opening  the  container,  make  sure  that  the 
container  is  resting  securely  on  the  ground  or 


a  sturdy  support,  with  the  top  (opening)  end 
up  and  approximately  level 

(IFTHIS  PRODUCTS  CONTAINER  HAS 
A  DRY-BREAK  CON^fECTOR.  INSERT 
INSTRUCTIONS  ON  DRY-BREAK 
CONNECTION  HERE;  OTHERWISE.  USE 
FOLLOWING  LANGUAGE  1  Remove  the 
product  from  the  container  only  by  use  of  a 
vacuum-producing  pump  system  connected  to 
a  probe  system  that  is  listed  by  the  State  of 
California  under  that  State's  program 
establishing  criteria  for  closed-system 
handling  of  Toxicity  Category  I  pesticides, 
(for  instance  the  ChemprobeR  Model  II 
system  sold  by  Cherlor  Mfg.  Co.,  Inc..  PO  Box 
2174,  Salinas.  CA  93902.  telephone  (406)  422- 
5477)  or  the  Protecl-O-Loader  Model  XM-1 
system  sold  by  Protecto  Mfg.  Co..  20189 
Firerock  Road.  Bend,  OR  97701.  telephone 
(503)  382-6686)."].  The  probe  system  shall  be 
screwed  into  the  threaded  opening  in  the  top 
of  the  container  to  form  a  watertight 
connection,  using  appropriate  adaptors 
provided  by  the  probe  manufacturer  as 
necessary.  The  instructions  provided  by  the 
seller  of  the  probe  system  shall  be  followed, 
except  that  a  removable  probe  may  not  be 
removed  from  the  container  until  the 
container  is  empty  and  the  container  and 
probe  have  been  thoroughly  rinsed  as 
required  by  this  section. 

The  closed  system  must  provide  for 
adequate  rinsing  of  any  removable  probe  and 
of  all  containers  that  are  not  labeled  for 
return  to  the  registrant.  Rinsing  must  be  done 
using  a  liquid  that  contains  no  pesticide.  The 
rinsing  system  must  be  capable  of  spray- 
rinsing  the  inner  surface  of  the  container  The 
rinse  solution  shall  be  removed  from  the 
pesticide  container  concurrent  with  the 
introduction  of  the  rinse  medium.  The  rinse 
solution  shall  go  into  the  pesticide  mix  tank 
or  applicator  vehicle  via  the  closed  system. 

The  system  shall  be  rinsed  according  to  the 
specifications  of  the  manufacturer  of  the 
probe  system,  or,  in  the  absence  of  such 
specifications,  by  moving  at  least  one  half  the 
container  volume  through  the  system.  A 
minimum  pressure  of  IS  psi  shall  be  used  for 
the  spray  rinse.  Measures  shall  be  taken  to 
prevent  the  spray  rinse  procedure  from 
causing  an  increase  in  pressure  on  thp  inside 
of  the  container  walls  of  more  than  5  psi. 

Either  the  operator  of  the  closed  system 
must  have  available  at  the  time  of  operation 
a  complete  set  of  written  instructions  for 
proper  operation  of  the  system,  or  the 
certified  applicator  must  document  in  writing 
before  an  operator  uses  the  dosed  system 
that  the  operator  has  been  adequately  trained 
in  the  proper  operation  of  the  system. 

b.  Dry  products:  Add  the  following  new 
section  to  the  Directions  for  Use  if  the 
product  is  a  dry  formulation: 

PROTECTION  OF  APFUCATORS  AND  MIXER- 
LOADERS 

Applicator  protection:  The  cockpit  of  the 
aircraft  used  to  apply  this  product  must  be 
fully  enclosed  while  the  product  is  being 
applied.  No  pilot  may  apply  this  product  if 
the  pilot  has  eariier  during  the  day  of 
application  performed  any  mixing/loading 
activities  (other  than  acting  as  an  observer) 
involving  any  pesticide  product  containing 
parathion. 
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Mixer-loader  Protection:  An  observer  must 
be  present  during  all  mixing/loading 
activities  in  order  to  furnish  assistance  in  the 
event  of  an  accident.  The  observer  may  not 
act  as  a  mixer-loader. 

Any  person  involved  in  mixing/loading 
activities  (other  than  the  observer)  must  wear 
(1)  a  cotton  or  other  fabric  coverall  worn  over 
a  long-sleeved  shirt  and  long  pants,  (2) 
chemical  resistant  boots  and  gloves,  and  (3) 
when  the  mixing/loading  system  is 
pressurized,  a  chemically  resistant  apron  and 
a  face  shield  or  goggles. 

Effective  as  of  January  1. 1992,  this  product 
must  be  mixed  and  loaded  in  a  closed 
system,  as  described  below: 

[ADD  INSTRUCTIONS  HERE  FOR 
HANDUNG  OF  WATER-SOLUBLE  BAGS] 

End-use  dilutions  of  the  product  must  be 
transfered  through  connecting  hoses,  pipes, 
and/or  couplings  that  are  su^tciently  tight  to 
prevent  handlers  or  other  persons  from 
contacting  the  parathion  concentrate,  use 
dilution,  or  rinsate  solution. 

Ail  hoses,  piping,  tanks,  and  connections 
used  in  the  system  shall  be  of  a  type 
appropriate  for  the  product  being  used  and 
the  pressure  and  vacuum  levels  involved.  The 
closed  system  must  be  adequate  to  make 
necessary  measurements  of  the  product  being 
used.  External  sight  gauges  shall  be  equipped 
with  valves  so  that  the  flow  of  pesticide  to 
the  sight  gauge  can  be  shut  off  in  case  of 
breakage  or  leakage  from  the  gauge. 

Dry-break  couplings  shall  be  used  for  all 
hose  connections  that  may  be  disconnected 
during  normal  mixing-loading  operations 
(excluding  periodic  maintenance).  A  coupling 
shall  be  considered  to  be  a  dry-break 
coupling  only  if  its  manufacturer  certifies  that 
less  than  2  milliliters  of  liquid  will  escape  per 
disconnect. 

Either  the  operator  of  the  closed  system 
must  have  available  at  the  time  of  operation 
a  complete  set  of  written  instructions  for 
proper  operation  of  the  system,  or  the 
certified  applicator  must  document  in  writing 
before  an  operator  uses  the  closed  system 
that  the  operator  has  been  adequately  trained 
in  the  proper  operation  of  the  system. 

5.  Incident  reporting.  Add  the  following 
new  section  to  the  Directions  for  Use: 

WOOCNT  RCPOiniNO.  A  telephone 
notiHciitiun  must  be  made  if  mixing,  loading, 
or  use  of  a  product  containing  parathion 
results  in  (1)  inadvertent  or  unexpected 
human  exposure  to  the  product  or  illness 
resulting  from  exposure  to  the  product,  (2) 
spill  of  the  product,  (3)  an  investigation  by 
Federal,  State,  or  local  authorities  of 
allegations  involving  drift  of  the  product,  or 
(4)  the  deaths  of  birds  or  other  wildlife.  The 
certified  applicator  or  the  owner  of  the 
treated  land  must  notify  by  telephone  the 
Chief,  Compliance  Branch,  office  of 
Compliance  Monitoring.  USEPA,  at  202-260- 
3375,  within  7  days  of  becoming  aware  of  the 
incident. 

Appendix  C— Specifications  for  Closed 
Loading  System 

1.  The  liquid  pesticide  must  be  removed 
from  its  original  shipping  container  and 
transferred  through  connecting  hoses,  pipes, 
and/or  couplings  that  are  sufficiently  tight  to 
prevent  handlers  or  other  persons  from 


contacting  the  parathion  concentrate,  use 
dilution,  or  rinseate  solution.  A  complete  seal 
by  dry  break  or  screw-on  coupling  to  the 
opening  of  the  original  container  shall  be 
required. 

2.  All  hoses,  piping,  tanks,  and  connections 
used  in  conjunction  with  the  closed  parathion 
system  shall  be  of  a  type  appropriate  for  the 
formulation  of  parathion  being  used  and  the 
pressure  and  vacuum  to  be  encountered. 

3.  External  sight  gauges  shall  be  equipped 
with  valves  so  that  the  pipes  to  the  sight 
gauge  can  be  shut  off  in  case  of  breakage  or 
leakage. 

4.  The  closed  system  must  be  adequate  to 
make  necessary  measurements  of  the 
pesticide  being  used. 

5.  The  movement  of  parathion  concentrate, 
beyond  a  pump  by  positive  pressure,  shall 
not  exceed  25  psi  of  pressure. 

e.  A  probe  shall  not  be  removed  frt>m  the 
container  before  the  container  is  emptied  and 
the  inside  of  the  container  and  probe  have 
been  rinsed  in  accordance  with  Specification 

a 

7.  Shut-off  devices  must  be  installed  on  the 
exit  end  of  all  hoses  and  at  all  disconnect 
points  to  prevent  leakage  of  parathion  when 
the  transfer  is  stopped  and  the  hose  is 
removed  or  disconnected. 

•  If  a  hose  carried  parathion 
concentrate  and  has  not  been  rinsed  in 
accordance  with  Specification  8,  a  dry- 
couple  shutoff  device  that  will  minimize 
parathion  drippage  to  not  more  than  2 
ml.  per  disconnect  must  be  installed  at 
the  disconnect  point. 

•  If  the  hose  carried  diluted-for-use 
parathion  or  rinseate  solution,  a 
reversing  action  pump  or  a  similar 
system  that  will  empty  the  hose  and 
eliminate  dripping  of  liquid  from  the  end 
of  the  hose  may  be  used  as  an 
alternative  to  a  shut-off  device. 

B.  The  closed  system  must  provide  for 
adequate  rinsing  of  any  containers  that  are 
not  labeled  for  return  to  the  registrant. 
Rinsing  shall  be  done  with  a  liquid  that 
contains  no  pesticide. 

(a)  The  rinsing  system  must  be  capable  of 
spray-rinsing  the  inner  surfaces  of  the 
container,  and  the  rinse  solution  shall  go  into 
the  pesticide  mix  tank  or  applicator  vehicle 
via  the  closed  system.  The  system  shall  l>e 
rinsed  according  to  manufacturer's 
specifications  or,  in  the  absence  of  such 
specifications,  through  moving  a  volume  of 
rinseate  equal  to  at  least  one  half  the 
container  volume  through  the  system. 

(b)  A  minimum  of  15  psi  of  pressure  shall 
be  used  for  rinsing. 

(c)  The  rinse  solution  shall  be  removed 
from  the  pesticide  container  concurrent  with 
the  introduction  of  the  rinse  medium. 

(d)  Parathion  containers  shall  be  protected 
against  excessive  pressure  during  the 
container  rinse  operation.  The  maximum 
pressure  on  the  interior  container  walls  must 
not  be  increased  by  more  than  exceed  5  psi. 

9.  The  operator  of  the  closed  system  must 
either  have  available  to  him  at  the  time  of 
operation  a  complete  set  of  written 
instructions  for  proper  operation  of  the 
system,  or  the  certified  applicator  must 
document  in  writing  before  an  operator  uses 


the  closed  system  that  the  operator  has  been 
adequately  trained  in  the  proper  operation  of 
the  system. 

IV.  Request  for  Comment  on  Tolerance 
Reduction/Revocation 

Public  comment  is  being  requested  on 
what,  if  any,  action  EPA  should  take 
regarding  the  reduction  and/or 
revocation  of  tolerances  (allowable 
residue  levels]  on  certain  parathion- 
treated  foods.  The  cancellation  action 
the  Agency  is  taking  with  regard  to 
parathion  in  issuing  this  notice  (resulting 
from  the  Agency's  concerns  regarding 
risks  of  exposure  to  workers),  eliminates 
domestic  use  of  parathion  on  over  80 
crops.  Consequently,  the  Agency  is 
considering  action  to  reduce  and/or 
revoke  tolerances  on  food  commodities 
related  to  the  canceled  uses.  The  only 
reason  to  retain  tolerances  for  these 
food  commodities  would  be  to  permit 
the  importation  of  parathion-  treated 
foods  into  the  U.S.  from  countries  that 
still  permit  parathion  uses  that  have 
been  canceled  in  the  U.S.  The  Agency  is 
not  currently  considering  tolerance 
reduction  or  revocation  action  regarding 
foods  related  to  the  9  remaining 
parathion  uses  (alfalfa,  barley,  canola, 
com,  cotton,  sorghum,  soybeans, 
sunflower,  and  wheat). 

It  is  likely  that  the  levels  of  parathion 
occurring  in  imported  commodities  are 
less  than  the  current  tolerance  levels. 
(Tolerances  are  established  based  on 
levels  from  field  trials  which  reflect 
maximum  application  rates  and 
minimum  preharvest  intervals. 
Additionally,  commodities  treated  for 
field  trials  are  also  analyzed  for 
residues  immediately  following  harvest 
reducing  the  possibility  of  degradation.) 
Tolerance  reductions  may  be 
appropriate  where  data  are  available  to 
determine  the  proper  levels.  Usage  and 
residue  data  for  crops  for  which 
parathion  use  has  been  canceled  in  the 
U.S.,  could  be  solicited  from  countries 
which  import  parathion-treated 
commodities  into  the  U.S.  in  order  to 
determine  such  levels.  Alternately,  the 
Agency  could  use  monitoring  data  from 
FDA  and  USDA  to  determine  the 
appropriate  level  to  reduce  current 
tolerances. 

Comments  are  being  solicited  as  to 
what,  if  any,  action  the  Agency  should 
initiate  regarding  parathion  tolerances. 
Specifically,  no  action  could  be  taken 
and  tolerances  would  be  retained  at 
current  levels,  all  tolerances  for  the  food 
commodities  related  to  the  over  80 
canceled  uses  could  be  revoked  which 
would  prohibit  the  importation  of  these 
parathion-treated  food  conmiodities  into 
the  U.S.,  or  current  tolerances  could  be 
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the  closed  system  that  the  operator  has  been 
adequately  trained  in  the  proper  operation  of 

the  system. 

IV.  Request  for  Comment  on  Tolerance 
Reduction/Revocation 

Public  comment  is  being  requested  on 
what,  if  any,  action  EPA  should  take 
regarding  the  reduction  and/or 
revocation  of  tolerances  (allowable 
residue  levels)  on  certain  parathion- 
treated  foods.  The  cancellation  action 
the  Agency  is  taking  with  regard  to 
parathion  in  issuing  this  notice  (resulting 
from  the  Agency's  concerns  regarding 
risks  of  exposure  to  workers),  eliminates 
domestic  use  of  parathion  on  over  80 
crops.  Consequently,  the  Agency  is 
considering  action  to  reduce  and/or 
revoke  tolerances  on  food  commodities 
related  to  the  canceled  uses.  The  only 
reason  to  retain  tolerances  for  these 
food  conunodities  would  be  to  permit 
the  importation  of  parathion-  treated 
foods  into  the  U.S.  from  countries  that 
still  permit  parathion  uses  that  have 
been  canceled  in  the  U.S.  The  Agency  is 
not  currently  considering  tolerance 
reduction  or  revocation  action  regarding 
foods  related  to  the  9  remaining 
parathion  uses  (alfalfa,  barley,  canola, 
com,  cotton,  sorghum,  soybeans, 
sunflower,  and  wheat). 

It  is  likely  that  the  levels  of  parathion 
occurring  in  imported  commodities  are 
less  than  the  current  tolerance  levels. 
(Tolerances  are  established  based  on 
levels  from  field  trials  which  reflect 
maximum  application  rates  and 
minimum  preharvest  intervals. 
Additionally,  commodities  treated  for 
field  trials  are  also  analyzed  for 
residues  immediately  following  harvest 
reducing  the  possibility  of  degradation.) 
Tolerance  reductions  may  be 
appropriate  where  data  are  available  to 
determine  the  proper  levels.  Usage  and 
residue  data  for  crops  for  which 
parathion  use  has  been  canceled  in  the 
U.S.,  could  be  solicited  from  countries 
which  import  parathion-treated 
commodities  into  the  U.S.  in  order  to 
determine  such  levels.  Alternately,  the 
Agency  could  use  monitoring  data  from 
FDA  and  USDA  to  determine  the 
appropriate  level  to  reduce  current 
tolerances. 

Comments  are  being  solicited  as  to 
what,  if  any,  action  the  Agency  should 
initiate  regarding  parathion  tolerances. 
Specifically,  no  action  could  be  taken 
and  tolerances  would  be  retained  at 
current  levels,  all  tolerances  for  the  food 
commodities  related  to  the  over  80 
canceled  uses  could  be  revoked  which 
would  prohibit  the  importation  of  these 
parathion-treated  food  commodities  into 
the  U.S.,  or  current  tolerances  could  be 


reduced  to  reflect  levels  on  imported 
commodities.  The  Agency  is  also 
soliciting  comment  on  the  best  method 
to  determine  the  appropriate  levels  on 
treated  food  commodities  which  are 
imported  if  the  tolerance  reduction 
option  is  adopted.  These  data  could  be 
requested  from  importing  countries  or 
the  Agency  could  rely  on  monitoring 
data,  where  adequate,  from  the  Food 
and  Drug  Administration  and  the  U.S. 
Department  of  Agriculture.  Comments 
regarding  tolerance  reduction  and/or 
revocation  must  be  submitted  within  60 
days  of  pubUcation  of  this  notice  to 
Dennis  H.  Edwards  ]r..  Registration 
Division  {H7505C).  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 

Dated:  December  8, 1991.- 
Linda  |.  Fisher, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  91-29935  Filed  12-12-91:  8:45  am] 
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IOPP-5073S;  FRL-4007-2] 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  for  a 
Transgenic  Plant  Pesticide 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  an 
application  from  the  Monsanto 
Company  for  an  EPA  Experimental  Use 
Permit  (EUP)  for  a  transgenic  plant 
pesticide.  This  is  the  first  EUP 
application  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act.  7  U.S.C.  136(c).  for  testing  with  a 
plant  that  has  been  genetically-altered 
to  produce  a  pesticide.  The  Agency  has 
determined  that  this  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a).  the  Agency  is  soliciting  public 
comments  on  this  application. 
DATES:  Written  conmients  must  be 
received  on  or  before  January  13, 1992. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  nimiber 
OPP-50735  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1128. 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway.  Crystal  City.  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  maHi^  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rnu  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product  Manager 
(PM)  18.  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  213, 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway.  Crystal  City,  VA.  (703)305- 
7690. 
SUPPLEMENTARY  INFORMATION:  On 

November  14, 1991,  an  application  for  an 
EUP  was  received  from  Monsanto 
Company.  700  Chesterfield  Village 
Parkway.  St.  Louis.  Missouri  63198.  The 
application  was  assigned  EPA  File 
Symbol  524-EUP-TG.  Monsanto 
proposes  to  test  several  forms  of  the 
insect  control  protein,  delta-endotoxin, 
derived  from  the  soil  microbe  Bacillus 
thuringiensis  subspecies  kurstaki  as 
expressed  in  cotton  plants.  According  to 
the  application.  Bacillus  thuringiensis 
subspecies  kurstaki  protein  will  be 
present  at  no  more  than  .01  percent  of 
the  total  weight  of  the  cottonseed.  The 
delta-endotoxin  gene  oi  Bacillus 
thuringiensis  is  transferred  to  cotton  via 
the  Ti  plasmid  oi  Agrobacterium 
tumefaciens  (vector  PV-GHBKO).  The 
vector  agent,  Agrobacterium 
tumefaciens,  however,  is  not  associated 
with  the  transformed  cotton  plants; 
during  the  gene  transfer  procedure,  the 
cotton  explants  are  treated  with  an 
antibiotic  known  to  inhibit  the  growth  of 
the  bacterium.  Agrobacterium 
tumefaciens.  In  addition,  the  engineered 
cotton  plants  express  an  enzyme, 
neomycin  phosphotransferase  n  (NPT 
II).  which  imparts  antibiotic  resistance 
(kanamycin  and  neomycin).  NPT  II  is 
also  used  as  a  marker  in  gene  transfer; 
NPT  II  has  no  pesticidal  effect. 

A  total  of  1.463  pounds  of  transgenic 
cotton  seed  will  be  planted  on  l/2-acre 
to  20-acre  sites  for  a  total  of  97.5  acres. 
Proposed  test  sites  are  located  in  the 
following  11  States:  Alabama.  Arizona. 
Arkansas.  California.  Georgia.  Hawaii. 
Louisiana.  Mississippi,  North  Carolina. 
South  Carolina,  and  Texas.  A  majority 


of  the  individual  test  sites  will  be  under 
1  acre.  Upon  completion  of  testing,  some 
cotton  seed,  lint  and  vegetation  will  be 
collected  and  saved  for  future  research, 
analyses  or  plantings.  No  seed  will  be 
used  for  food  or  feed,  and  all  other  plant 
material  will  be  destroyed.  The 
application  proposes  that  the  permit  be 
issued  for  1  year,  beginning  April  1. 1992 
and  ending  April  1, 1993. 

The  labeling  proposed  by  Monsanto 
Company  states  the  following: 

This  package  contains  insect  resistant 
cottonseed  containing  a  Bacillus 
thuringiensis  subspecies  kurstaki  protein 
which  is  effective  in  controlling  certain 
lepidopteran  insects.  This  package  contains 
seed  containing  vector  PV-CHBKO.  For  use 
only  at  an  application  site  of  a  cooperator 
and  in  accordance  with  the  terms  and 
conditions  of  the  Experimental  Use  Permit. 
This  labeling  must  be  in  the  (wssesslon  of  the 
user  at  the  time  of  planting  of  the  cottonseed. 
Not  for  sale  to  any  person  other  than  a 
participant  or  cooperator  of  the  EPA- 
approved  Experimental  Use  Program.  This 
seed  may  only  be  used  according  to  the 
protocols  as  iitcluded  in  the  approved  EUP 
program.  Cooperators  must  have  a  copy  of 
each  applicable  protocol  prior  to  initiating 
any  research  with  these  seeds.  Any  seed  not 
used  in  these  experiments  must  be  returned 
to  Monsanto  or  disposed  of  as  specified  in 
the  field  protocols.  All  plant  material,  seed  or 
lint  produced  in  these  trials  that  is  not  saved 
for  further  research,  analyses  or  future 
plantings  must  be  destroyed  as  specified  in 
the  field  protocols.  None  of  the  seed,  lint  or 
plant  material  may  be  sold  or  allowed  to 
enter  into  commeroe. 

The  proposed  EUP  program  will 
include  the  following  five  experiments 
designed  to  evaluate  the  performance  of 
the  expressed  proteins  against 
lepidopteran  pests:  economic  threshold, 
host  plant  resistance  and  gene 
evaluations;  population  dynamics 
studies;  and  threshold  treatment 
determinations.  In  addition,  breeding 
nursery  and  seed  increase  trials  will  be 
conducted. 

Upon  review  of  the  Monsanto 
application,  any  comments  received  in 
response  to  this  notice  and  any  other 
relevant  information,  the  EPA  will 
decide  whether  to  issue  or  deny  the 
EUP.  If  issued,  the  EPA  will  set 
conditions  imder  which  the  experiments 
are  to  be  conducted.  Any  issuance  of  an 
EUP  by  the  Agency  will  be  announced 
in  the  Federal  Register. 

EPA's  Office  of  Pesticide  Programs 
has  a  Public  Docket  Room  located  at  the 
following  address  where  a  copy  of  the 
Monsanto  EUP  application  deleted  of  all 
"Confidential  Business  Information"  will 
be  available  for  public  inspection:  Rm. 
1128,  Crystal  Mall  2. 1921  Jefferson 
Davis  Highway,  Crystal  City,  VA.  The 
Public  Docket's  hours  of  operation  are 
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from  8  a.m.  to  4:30  pjn.,  Monday  through 
Friday,  excluding  legal  holidays. 

Dated:  Octobsr  5, 1991. 
Stephanie  Irene. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
[■pR  Doc.  91-29756  Filed  12-12-91;  8:45  am) 
■LUNG  CODE  (MO-SO-F 

[OPP-240092;  FRL-3946-41 

State  Registrations  of  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  imder  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  13  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  he 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  fmds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATES:  The  last  entry  for  each  item  is 
the  date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edith  Minor,  Registration  Division. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  716, 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)  557-8978. 
SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EP.^  in  November  through 
December  of  1990.  Receipts  of  State 
registrations  will  be  published 
periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to.  changes  from  a 
nonfood  to  food  use.  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use.  and 
nondomestic  to  domestic  use. 


California 

EPA  SLNNo.  CA  900046.  Gowan 
Corp.  Registration  is  for  Malathion  to  be 
used  on  jojoba  to  control  grasshoppers. 
November  11. 1990. 

EPA  SLNNo.  CA  90 0048.  Abbott 
Laboratories.  Registration  is  for  Pro- 
Gibb  to  be  used  onjojoba  to  control 
grasshoppers.  November  9. 1990. 

EPA  SLNNo.  CA  900049.  ICI 
Americas.  Inc.  Registration  is  for 
Cycloate  to  be  used  on  spinach  to 
control  weeds.  November  16. 1990. 

EPA  SLNNo.  CA  90  0052.  E.  I.  duPont 
deNemours  and  Co.,  Inc.  Registration  is 
for  Oxamyl  to  be  used  on  bell  peppers  to 
control  thrips  and  aphids.  November  28. 
1990. 

Colorado 

EPA  SLN  No.  CO  90  0003.  FMC  Corp. 
Registration  is  for  Bifenthrin  to  be  used 
on  turf,  dichondia.  and  irish  moss  to 
control  aphids.  November  30. 1990. 

Florida 

EPA  SLNNo.  FL  90  0007.  Leffimgwell. 
Registration  is  for  Hivol  44  to  be  used  on 
navel  oranges  for  fruit  drop  control. 
November  14. 1990. 

EPA  SLNNo.  FL  90  0008.  Monsanto 
Co.  Registration  is  for  Glyphosate  to  be 
used  on  tropical  crops  to  control  weeds. 
November  15. 1990. 

EPA  SLNNo.  FL  90  0009.  ICI 
Americas  Inc.  Registration  is  for 
Gramoxone  to  be  used  on  strawberries 
to  control  broadleaf  weeds.  November 
15. 1990. 

EPA  SLNNo.  FL  90 0010.  Valent 
U.S.A.  Corp.  Registration  is  for  Diquat 
Dibromide  to  be  used  on  vegetable  crops 
to  control  vegetable  vine  bumdown. 
November  15. 1990. 

Georgia 

EPA  SLNNo.  GA  90  0009.  FMC  Corp. 
Registration  is  for  Endosulfan  to  be  used 
on  rapeseed  to  control  insects. 
December  18. 1990. 

Hawaii 

EPA  SLNNo.  HI 90 0003.  Valent 
U.S.A.  Corporation.  Registration  is  for 
Voick  Sup.  Spray  to  be  used  on  coffee  to 
control  green  scab.  November  1. 1990. 

Louisiana 

EPA  SLNNo.  LA  900017.  Fairfield 
American  Corporation.  Registration  is 
for  Permethrin  to  be  used  on  clothing  to 
control  chiggers.  December  19. 1990. 

Maine 

EPA  SLNNo.  ME 90 0003.  Merck  & 
Co..  Inc.  Registration  is  for  Mertect  340-F 
to  be  used  on  potatoes  to  control  tuber 
rot.  December  14. 1990. 


Nevada 

EPA  SLNNo.  NV 90 0006.  American 
Cyanamid  Co.  Registration  is  for 
Pendimethalin  to  be  used  on  alfalfa-seed 
crops  to  control  weeds.  December  22, 
1990. 

New  Jersey 

EPA  SLNNo.  NJ 90 0007.  Gowan  Co. 
Registration  is  for  Cryolite  to  be  used  on 
eggplants  to  control  flea  beetles. 
November  1. 1990. 

EPA  SLNNo.  NJ 90 0008.  Agr.  Chem. 
Division-Pennwalt  Corp.  Registration  is 
for  Kryocide  to  be  used  on  eggplants  to 
control  beetles.  November  1. 1990. 

Oregon 

EPA  SLNNo.  OR  90  0001.  Coulston 
International  Corp.  Registration  is  for 
Permethrin  to  be  used  on  clothing  to 
control  ticks  and  chiggers.  December  11, 
1990. 

EPA  SLNNo.  OR  90  0003.  Wilbur  Ellis 
Co.  Registration  is  for  Diuron  to  be  used 
on  tall  fescue  to  control  grasses  and 
weeds.  December  18, 1990. 

EPA  SLNNo.  OR  90 0019.  Dow 
Elanco.  Registration  is  for  Trefian  to  be 
used  on  alfalfa  grown  for  seed  to  control 
dodder.  November  6, 1990. 

EPA  SLNNo.  OR  90  0021.  E.I.  duPont 
deNemours  and  Co.,  Inc.  Registration  is 
for  Harmony  to  be  used  on  winter  wheat 
to  control  weeds.  November  6, 1990. 

EPA  SLNNo.  OR  90  0024.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Norflurazon  to  be  used  on  hops  to 
control  grass  and  broadleaf  weeds. 
November  6, 1990. 

EPA  SLNNo.  OR  90 0025.  Mobay 
Corp.  Registration  is  for  Sencor  to  be 
used  on  perennial  grasses  for  weed 
control.  November  1, 1990. 

EPA  SLNNo.  OR  90 0026.  E.I.  duPont 
deNemours  and  Co.  Registration  is  for 
Metribuain  to  be  used  on  winter  wheat 
to  control  weeds.  November  6, 1990. 

EPA  SLNNo.  OR  90 0027.  Uniroyal 
Chemical  Co..  Inc.  Registration  is  for 
Ornamental  Bulbs  to  control  worms. 
November  6. 1990. 

EPA  SLNNo.  OR  900028.  E.I.  duPont 
deNemours  and  Co.  Registration  is  for 
Metribuain  to  be  used  on  grass-seed 
crops  to  control  weeds.  December  11. 
1990. 

South  Dakota 

EPA  SLNNo.  SD  90  0013.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  oats  to  control  insects.  November  19. 
1990. 

Tennessee 

EPA  SUJNo.  TN  90  0007.  Dow 
Elanco.  Registration  is  for  Chlorpyritos 
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Nevada 

EPA  SLNNo.  NV  90  0006.  American 
Cyanamid  Co.  Registration  is  for 
Pendimethalin  to  be  used  on  alfalfa-seed 
crops  to  control  weeds.  December  22, 
1990. 

New  lersey 

EPA  SLNNo.  NJ 90 0007.  Gowan  Co. 
Registration  is  for  Cryolite  to  be  used  on 
eggplants  to  control  flea  beetles. 
November  1. 1990. 

EPA  SLNNo.  NJ 90 0008.  Agr.  Chem. 
Division-Pennwalt  Corp.  Registration  is 
for  Kryocide  to  be  used  on  eggplants  to 
control  beetles.  November  1. 1990. 

Oregon 

EPA  SLNNo.  OR  90  0001.  Coulston 
International  Corp.  Registration  is  for 
Permethrin  to  be  used  on  clothing  to 
control  ticks  and  chiggers.  December  11. 
1990. 

EPA  SLNNo.  OR  90  0003.  Wilbur  Ellis 
Co.  Registration  is  for  Diuron  to  be  used 
on  tall  fescue  to  control  grasses  and 
weeds.  December  18, 1990. 

EPA  SLNNo.  OR  90 0019.  Dow 
Elanco.  Registration  is  for  Treflan  to  be 
used  on  alfalfa  grown  for  seed  to  control 
dodder.  November  6, 1990. 

EPA  SLNNo.  OR  90 0021.  E.I.  duPont 
deNemours  and  Co.,  Inc.  Registration  is 
for  Harmony  to  be  used  on  winter  wheat 
to  control  weeds.  November  6, 1990. 

EPA  SLNNo.  OR  90  0024.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Norflurazon  to  be  used  on  hops  to 
control  grass  and  broadleaf  weeds. 
November  6. 1990. 

EPA  SLNNo.  OR  90  0025.  Mobay 
Corp.  Registration  is  for  Sencor  to  be 
used  on  perennial  grasses  for  weed 
control.  November  1, 1990. 

EPA  SLNNo.  OR  90 0026.  E.I.  duPont 
deNemours  and  Co.  Registration  is  for 
Metribuain  to  be  used  on  winter  wheat 
to  control  weeds.  November  6, 1990. 

EPA  SLNNo.  OR  90 0027.  Uniroyal 
Chemical  Co..  Inc.  Registration  is  for 
Ornamental  Bulbs  to  control  worms. 
November  6. 1990. 

EPA  SLNNo.  OR  900028.  E.I.  duPont 
deNemours  and  Co.  Registration  is  for 
Metribuain  to  be  used  on  grass-seed 
crops  to  control  weeds.  December  11. 
1990. 

South  Dakota 

EPA  SLNNo.  SD  90  0013.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  oats  to  control  insects.  November  19, 
1990. 

Tennessee 

EPA  SUJNo.  TN  90  0007.  Dow 
Elanco.  Registration  is  for  Chlorpyrilos 


to  be  used  in  nursery  stock  to  control 
soil  insects.  November  9. 1990. 

Washington 

EPA  SLNNo.  WA  900039.  Coulston 
International  Corp.  Registration  is  for 
Permethrin  to  be  used  on  clothing  to 
control  ticks  and  chiggers.  December  11. 
1990. 

EPA  SLNNo.  WA  90 0040.  Platte 
Chemical  Co.  Registration  is  for 
Simazine  to  be  used  on  alfalfa  grown  for 
seed  to  control  weeds.  December  7. 
1990. 

Authority:  Section  24.  as  amended.  92  StaL 
B35  (7  U.S.C.  136). 

Dated:  September  29, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-29757  Filed  12-12-91;  8:45  am] 

BILUNQ  COOE  6580-50-P 


[OPP-30261D  and  OPP-30284B;  FRL-4001- 
6] 

Sumitomo  Chemical  Company,  Ltd.; 
Approval  of  Pesticide  Product 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Sumitomo  Chemical 
America,  Inc.,  to  register  pesticide 
products  Gokilaht  Manufacture  Use 
Product,  and  Red  Earth  G-8-F  Aqua 
Fumigator  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  George  LaRocca,  Product  Manager 
(PM)  15,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  204, 
CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703-305-6100). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  December  26, 1985  (50  FR 
52849),  and  February  17, 1988  (53  FR 
4712),  which  announced  that  Sumitomo 
Chemical  Co.,  Ltd.,  1330  Dillion  Heights 
Avenue,  Baltimore,  MD  21228,  had 
submitted  applications  to  register  the 
pesticide  product  Gokilaht  Technical 
(File  Symbol  10308-RN)  and  Red  Earth 
G-8-F  Aqua  Fumigator  (File  Symbol 
39398-ET),  containing  a  new  active 


ingredient  (RS)-alpha-cyano-3- 
phenoxybenzyl  (lR)-c/s,  trans- 
chrysanthemate  at  87.4  percent;  and  6.48 
percent;  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

These  applications  were  approved  on 
October  4, 1991,  as  "Gokilaht 
Manufacture  Use  Product''  instead  of 
"Gokilaht  Technical"  for  formulating  use 
only  (EPA  Reg.  No.  10308-10),  and  Red 
Earth  G-8-F  Aqua  Fumigator  for  general 
use  to  include  in  its  presently  registered 
use,  a  new  indoor  use  on  roaches, 
bedbugs,  fleas,  mosquitoes,  and  other 
flying  insects  (EPA  Reg.  No.  39398-27) 
respectively. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  (RS)-alpha- 
cyano-3-phenoxybenzyl  (lR)-c/s,  trans- 
chrysanthemate,  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  (RS)-alpha-cyano-3- 
phenoxybenzyl  (lR)-c;s,  trans- 
chrysanthemate  when  used  in 
accordance  with  widespread  and 
conmionly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  on  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  (RS)-alpha-cyano-3- 
phenoxybenzyl  (lR)-c/s.  trans- 
chrysanthemate. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

in  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1128,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 


Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 
Dated:  November  22. 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-29758  Filed  12-12-81;  8:45  am] 

SILLMM  CODE  tSaO-SO-F 


[PF-552;  FRL-3950-5] 

Rhone-Poulenc  Ag  Co.;  Amendment  of 
Pesticide  Petition  for  Aluminum  Tris(0- 
EthylphosptK>nate) 

agency:  Environmental  Protection 
Agency  (EPA). 

action;  Notice. 

summary:  EPA  has  received  from  the 
Rhone-Poulenc  Ag  Co.  the  filing  of  a 
Section  F  amendment  of  pesticide 
petition  (PP)  0F3824,  which  proposed 
amending  40  CFR  180.415  by 
establishing  a  regulation  to  permit 
residues  of  the  fungicide  aluminum 
tris(0-ethy!phosphonate)  in  or  on  lettuce 
at  35  parts  per  million  (ppm),  celery  at 
60  ppm,  and  spinach  at  2  ppm.  The 
amendment  proposes  establishing  a 
tolerance  of  80  ppm  on  leafy  vegetables 
(except  brassica  vegetables). 
addresses:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number,  (PF-552J,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(8)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
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/  Vd,  58.  No.  240  /  Friday,  December  13.  1991  /  Notices 


a.ni.  to  4  p.ni.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOA  nmTHEll  mFORMATiON  CONTACT:  By 
mail:  Cynthia  Giles-Parker  {PM-22). 
Registration  Division  (H-7505C).  O^ce 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  251.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  (703)-557-0705. 
SUPPl£MENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  the  Rhone-Poulenc  Ag  Co.,  P.O. 
Box  12014.  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709,  a 
revised  Section  F  for  PP  0F3824,  vwhich 
appeared  in  the  Federal  Register  of 
February  22, 1990  (55  FR  6311)  and 
proposed  amending  40  CFR  180.415  by 
establishing  a  regulation  to  permit 
residues  of  the  fungicide  aluminum  tris 
(O-ethyiphosphonale)  in  or  on  lettuce  at 
35  ppm,  celery  at  60  ppm,  and  spinach  at 
2  ppm.  The  amended  petition  would 
estabUsh  a  tolerance  for  aluminum 
tris(O-ethylphosphonate)  in  or  on  leafy 
vegetables  (except  brassica  vegetables) 
at  80  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography. 

Autbority:  21  U.S.C.  346a  and  348. 
Dated:  October  1. 1991. 

AiiDe  E.  Lindaay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-29759  Filed  12-12-91;  8:45  amj 

MLUNQ  CODE  tSeO-SO-f 

(OPP-240094;  FRL-3946-«l 

State  Registrations  of  Pesticides 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  notices  of 

registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  22  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invaUd 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATES:  The  last  entry  for  each  item  is 
the  date  the  State  registration  of  that 
prodact  became  effective. 

FOR  FURTNm  INFORMATION  CONTACT 

Edith  Minor,  Registration  Division, 


Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  204ea  Office 
location  and  telephone  number  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-557-897a. 
Suppvemcntarv  information:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Apphcations  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  January  through  April 
1991.  Receipts  of  State  registrations  will 
be  published  periodically.  Of  the 
following  registrations,  none  involve  a 
changed-use  pattern  (CUP).  The  term 
"changed-use  pattern"  is  defined  in  40 
CFR  162.3(k}  as  a  significant  change 
from  a  use  pattern  approved  in 
connection  with  the  registration  of  a 
pesticide  product.  Examples  of 
significant  changes  include,  but  are  not 
limited  to,  changes  from  a  nonfood  to 
food  use,  outdoor  to  indoor  use,  ground 
to  aerial  application,  terrestrial  to 
aquatic  use,  and  nondomestic  to 
domestic  use. 

Alabama 

EPA  SLNNo.  AL  91 0002.  Agrolinz, 
Inc.  Registration  is  for  2,4-D  to  be  used 
on  ponds,  lakes,  and  canals  to  control 
aquatic  weeds.  April  8, 1991. 

Arkansas 

EPA  SLNNo.  AR  91 0001.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  crabgrass  and  pigweeds.  April  3, 
1991. 

Califotnia 

EPA  SLNNo.  CA  91 0004.  Wilbur-Ellis 
Co.  Registration  is  for  Imazalil  to  be 
used  on  Sudan  grass  seeds  to  control 
seedbome  heliodnthosporium.  January 
31, 1991. 

EPA  SLNNo.  CA  91  0006.  Platte 
Chemical  Co.  Registration  is  for 
Dimethoate  to  be  used  on  land  adjacent 
to  vineyards  to  control  leafhoppers. 
April  11, 1991. 

EPA  SLNNo.  CA  91 0007.  Botanical 
Resources,  Inc.  Registration  is  for 
Pronamide  to  be  used  on  pyrethnmi  to 
control  annual  weeds.  March  26, 1991. 

EPA  SLNNo.  CA  91  0008.  Santa  Cruz 
County  Dept.  of  Agriculture. 
Registration  is  for  Fenarimol  to  be  used 
on  apples  to  control  scab  and  powdery 
mildew.  April  23, 1991. 

EPA  SLNNo.  CA  91 0011.  E.L  duPont 
de  Nemours  Co.  Registration  is  for 
Methomyl  to  be  used  on  pumpkins  to 


control  cotton  melon  aphid  and  black 
bean  aphid.  April  26, 1991. 

EPA  SLNNo.  CA  91  0014.  Wilbur-Ellis 
Co.  Registration  is  for  Imazalil  to  be 
used  on  seed  to  control  seedbome 
helminthosporium.  January  1, 1991. 

Delaware 

EPA  SLNNo.  DE91 0002.  Mobay 
Corp.  Registration  is  for  O,  S- 
Phosphoramidothioate  to  be  used  on 
tomatoes  to  control  stink  bugs  and  black 
worms.  April  2. 1991. 

Hawaii 

EPA  SLNNo.  HI 91 0003.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  1, 
1991. 

EPA  SLNNo.  HI 91 0004.  Bell 
Laboratories,  Inc.  Registration  is  for 
Diphacinone  to  be  used  on  bird-nesting 
areas  to  control  mongooses.  April  4, 
1991. 

EPA  SLNNo.  HI  91 0005.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  11, 
1991. 

EPA  SLNNo.  HI 91 0006.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  1, 
1991. 

Louisiana 

EPA  SLNNo.  LA  91 0001.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control 
seedling  blights.  April  11, 1991. 

EPA  SLNNo.  LA  91 0002.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control  seed 
rots  and  seedling  blights.  April  11, 1991. 

EPA  SLNNo.  LA  91  0003.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  goosegrass.  April  11, 1991. 

EPA  SLN  No.  LA  91  0004.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  red  rice  plants,  April  16»  1991. 

Maine 

EPA  SLN  No.  ME  91 0002.  SX>. 
Warren  Co.  Registration  is  for 
Dimethoate  to  be  used  in  spruce  and 
larch  orchards  to  control  seed  and  cone 
pests.  April  26, 1991. 

Maryland 

EPA  SLNNo.  MD  91  0005.  ISK  Biotedi 
Corp.  Registration  is  for  Chlorotbalonil 
to  be  used  on  tomatoes  to  control 
anthracnose.  April  3, 1991. 

EPA  SLN  No.  MD  91  0009.  Mobay 
Corp.  Registration  is  for  O.S-Dimethyi 
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control  cotton  melon  aphid  and  black 
bean  aphid.  April  26, 1991. 

EPA  SLNNo.  CA  91 0014.  Wilbur-Ellis 
Co.  Registration  is  for  Imazalil  to  be 
used  on  seed  to  control  seedbome 
helminthosporium.  January  1. 1991. 

Delaware 

EPA  SLNNo.  DE91 0002.  Mobay 
Corp.  Registration  is  for  O,  S- 
Phosphoramidothioate  to  be  used  on 
tomatoes  to  control  stink  bugs  and  black 
worms.  April  2. 1991. 

Hawaii 

EPA  SLNNo.  HI 91 0003.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  1, 
1991. 

EPA  SLNNo.  HI 91 0004.  Bell 
Laboratories,  Inc.  Registration  is  for 
Diphacinone  to  be  used  on  bird-nesting 
areas  to  control  mongooses.  April  4, 
1991. 

EPA  SLNNo.  HI  91 0005.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  11, 
1991. 

EPA  SLNNo.  HI 91  0006.  Great  Lakes 
Chemical  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  on  soil  with 
ginger  to  control  nematodes.  April  1, 
1991. 

Louisiaiia 

EPA  SLNNo.  LA  91 0001.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control 
seedling  blights.  April  11, 1991. 

EPA  SLN  No.  LA  91 0002.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control  seed 
rots  and  seedling  blights.  April  11, 1991. 

EPA  SLNNo.  LA  91  0003.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  goosegrass.  April  11, 1991. 

EPA  SLN  No.  LA  91  0004.  Valent 
U.S.A-  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  red  rice  plants.  April  16, 1991. 

Maine 

EPA  SLN  No.  M£  91  0002.  S  JJ. 
Warren  Co.  Registration  is  for 
Dimethoate  to  be  used  in  spruce  and 
larch  orchards  to  control  seed  and  cone 
pests.  April  26, 1991. 

Maryland 

EPA  SLNNo.  MD  91  0005.  ISK  Biotech 
Corp.  Registration  is  for  Chlorotbalonil 
to  be  used  on  tomatoes  to  control 
anthracnose.  April  3, 1991. 

EPA  SLNNo.  MD  91  0009.  Mobay 
Corp.  Registration  is  for  O.S-Dimethyl 


phosphate  to  be  used  on  tomatoes  to 
control  stink  bugs  and  thrips.  April  1, 
1989. 

Michigan 

EPA  SLNNo.  MI 91  0001.  USDA/ 
APHIS  Science  and  Technology. 
Registration  is  for  Compound  ORC-1339 
to  be  used  in  or  around  structures  for  the 
control  of  pigeons.  February  21, 1991. 


Mississippi 

EPA  SLNNo.  MS 91 0003.  Platte 
Chemical  Co.  Registration  is  for 
Parathion  to  be  used  on  canola  to 
control  aphids.  April  13, 1991. 

EPA  SLNNo.  MS 91  0004.  Riverdale 
Chemical  Co.  Registration  is  for 
Dimethylamine  Salt  to  be  used  on  rice  to 
control  weeds.  April  23, 1991. 

EPA  SLNNo.  MS 91  0005.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  nonstressed 
rice  to  control  pigweed  and  goosegrass. 
April  26, 1991. 

Montana 

EPA  SLNNo.  MT91 0001.  Liphatech, 
Inc.  Registration  is  for  Chlorophacinone 
to  be  used  on  Rozol-treated  oats  to 
control  ground  squirrels.  April  10, 1991. 

New  Jersey 

EPA  SLNNo.  N/91 0004.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  peppers  to  control  flea  beetles.  April 
2.1991. 

North  Carolina 

EPA  SLNNo.  NC  91 0004.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  tobacco 
transplants  to  control  aphids  and  other 
insects.  April  15, 1991. 

Ohio 

EPA  SLNNo.  OH 91 0001.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Extra  to  be  used  on  alfalfa 
to  control  chickweeds  and  other  annual 
winter  weeds.  February  14, 1991. 

Oklahoma 

EPA  SLNNo.  OK  91 0001.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  grain  and  forage  sorghum  to 
control  pigweed.  April  10, 1991. 

EPA  SLNNo.  OK 91  0002.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  grain  and  forage  sorghum  to 
control  pigweed.  April  10, 1991. 

EPA  SLNNo.  OK 91  0003.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  grain  and  forage  sorghum  to 
control  pigweed.  April  10, 1991. 

Puerto  Rico 

EPA  SLNNo.  PR  91 0002.  C.  Haeussler 
&  Co.,  Inc.  Registration  is  for  Acephate 


to  be  used  on  nonbearing  coffee  plants 
to  control  fire  ants.  April  1, 1991. 
p     EPA  SLN  No.  PR  91  0003.  Rhone- 
Poulenc  AG  Co.  Registration  is  for 
Aldicarb  to  be  used  on  plaintains  and 
bananas  to  control  root-knot  weevil. 
April  19, 1991. 

South  Carolina 

^PA  SLNNo.  SC91  0002.  Rohm  & 
Haas  Co.  Registration  is  for  Oxyfluorfen 
to  be  used  on  noncrop  location  to 
control  witchweeds.  February  8, 1991. 

EPA  SLNNo.  SC91  0004.  Dow  Elanco. 
Registration  is  for  Trifluralin  to  be  used 
on  roadsides  and  borders  to  control 
witchweed  and  host  April  19, 1991. 

EPA  SLNNo.  SC91  0005.  Palmetto 
Wood  Fiber  Corp.  Registration  is  for 
Trifluralin  to  be  used  on  the  crop  kenaf 
to  control  weeds.  April  30, 1991. 

Tennessee    '. 

EPA  SLNNo.  TN91  0001.  FMC  Corp. 
Registration  is  for  Bifenthrin  to  be  used 
on  shrubs  and  bushes  to  control  chafers. 
April  26, 1991. 

Texas 

EPA  SLNNo.  TX91  0005.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  rangeland  grasses  to  control 
broadleaf  weeds.  April  25, 1991. 

EPA  SLNNo.  TX91  0006.  Setre 
Chemical  Co.  Registration  is  for  Methyl 
Parathion  to  be  used  on  cotton  to  control 
boUweevils.  April  22, 1991.     . 

EPA  SLNNo.  TX91 0007.  Gustafson. 
Inc.  Registration  is  for  Captan  to  be  used 
on  peanut  seeds  to  control  rhizopus, 
aspergillus.  April  25, 1991. 

Utah 

EPA  SLNNo.  UT91 0003.  American 
Cyanamid  Co.  Registration  is  for 
Imazethapyr  to  be  used  on  alfalfa  to 
control  weeds.  April  2. 1991. 


Virginia 

EPA  SLNNo.  VA  91 0001.  FMC  Corp. 
Registration  is  for  Bifenthrin  to  be  used 
in  seed  orhards  to  control  coneworms 
and  seed  bugs.  January  9, 1991. 

EPA  SLNNo.  VA  91 0007.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  tobacco  to 
control  tobacco  aphids.  April  23, 1991. 

EPA  SLN  No.  VA  91  OOOa  FMC  Corp. 
Registration  is  for  Clomaxzone  to  be 
used  on  flue-cured  tobacco  to  control 
grasses  and  broadleaves.  April  26, 1991. 

Washington 

EPA  SLNNo.  WA  91 0002.  Gustafson. 
Inc.  Registration  is  for  TTiiophanate- 
methyl  to  be  used  on  potato  seed  pieces 
to  control  fusarium  and  riiizoctonia. 
February  14, 1991. 


EPA  SLNNo.  WA  91 0005.  Dow 

Elanco.  Registration  is  for  Ethafluralin  to 
be  used  on  alfalfa  grown  for  seed  to 
control  weeds.  April  1. 1991. 

EPA  SLNNo.  WA  91  0006.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  potatoes  to  control  flea  beetles.  April 
16, 1991. 

EPA  SLNNo.  WA  91  0008.  Gowan  Co. 
Registration  is  for  Phosmet  to  be  used  in 
sprinkler  systems  to  control  potato 
beetles.  April  24, 1991. 

Authority:  Section  24,  as  amended,  02  Stat. 
835  [7  U.S.C.  136). 

Dated:  September  29, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

[FR  Doc.  91-29760  Filed  12-12-81;  8:45  am) 

WLUNQ  CODE  SSWMO-F 


[OPP-240093;  FRL-3946-51 

State  Registrations  ol  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  25  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATES:  The  last  entry  for  each  item  is 
the  date  the  State  registration  of  that 
product  became  effective. 
Fdt  FURTHER  INFORMATION  CONTACT: 
Edith  Minor,  Registration  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Hwry., 
Arlington,  VA  22202,  (703)  557-8978. 
SUPRLfMENTARV  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  August  through  October 
of  1990.  Receipts  of  State  registrations 
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will  be  published  periodically.  Of  the 
following  registrations,  none  involve  a 
changed-use  pattern  (CUP).  The  term 
"changed-use  pattern"  is  defined  in  40 
CFR  162.3(k)  as  a  significant  change 
from  a  use  pattern  approved  in 
connection  with  the  registration  of  a 
pesticide  product.  Examples  of 
significant  changes  include,  but  are  not 
limited  to,  changes  from  a  nonfood  to 
food  use,  outdoor  to  indoor  use,  ground 
to  aerial  application,  terrestrial  to 
aquatic  use,  and  nondomestic  to 
domestic  use. 

Alabama 

EPA  SLNNo.  AL  90  0011.  Hoechst 
Celanese  Corp.  Registration  is  for 
Diclofop-methyl  to  be  used  on  golf 
courses  to  control  goosegrass.  August 
16. 1990. 

Arizona 

EPA  SLNNo.  AZ 90 0008.  Great  Lakes 
Chem.  Corp.  Registration  is  for  Methyl 
Bromide  to  be  used  on  potting  soil  to 
control  weeds  and  insects.  August  21, 
1990. 

EPA  SLNNo.  AZ 90 0011.  Mobay 
Corp.  Registration  is  for  Monitor  to  be 
used  on  crisphead  lettuces  and  celery  to 
control  leaf  miner.  October  9, 1990. 

EPA  SLN  No.  AZ  90  0012.  PMC  Corp. 
Registration  is  for  Permethrin  to  be  used 
on  subterranean  to  control  termites. 
October  30, 1990. 

EPA  SLNNo.  AZ 90 0013.  Abbott 
Laboratories.  Registration  is  for 
Gibberellic  Acid  to  be  used  on 
artichokes  to  accelerate  maturity. 
September  30, 1990. 

Califomia 

EPA  SLNNo.  CA  900031.  PMC  Corp. 
Registration  is  for  Endosulfan  to  be  used 
on  clover  grown  for  seeds  to  control 
seed  aphids.  August  23, 1990. 

EPA  SLNNo.  CA  900032.  EI.  Du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Benomyl  to  be  used  on  garlic  cloves 
to  control  segarlic  rot.  August  28, 1990. 

EPA  SLNNo.  CA  900037.  Platte 
Chemical  Co.  Registration  is  for 
Malathion  to  be  used  on  dates  to  control 
carob  moths.  October  1, 1990. 

EPA  SLNNo.  CA  900038.  Soil 
Chemicals  Corporation  Products. 
Registration  is  for  Methyl  Bromide  to  be 
used  on  scale  broom  roots  beneath 
concrete  slabs  to  control  lepidospartum. 
September  19, 1990. 

EPA  SLN  No.  CA  90  0039.  ICI 
Americas,  Inc.  Registration  is  for  EPTC 
to  be  used  on  fallow  land  to  control 
nutsedge.  September  27, 1990. 

EPA  SLNNo.  CA  900045.  Soil 
Chemicals  Corporation  Products. 
Registration  is  for  Methyl  Bromide  to  be 


used  on  building  sites  to  control  buried 
roots.  October  1. 1990. 

EPA  SLNNo.  CA  90  0047.  Ciba-Geigy 
Corp.  Registration  is  for  Ridomil  to  be 
used  on  rot  diseases  to  control  vascular 
collapse.  October  24, 1990. 

Delaware 

EPA  SLNNo.  DEW  0003.  ISK  Biotech 
Corp.  Registration  is  for  Bravo  720  to  be 
used  on  tomato  to  control  anthracnose. 
August  10, 1990. 

Florida 

EPA  SLNNo.  FL  90  0004.  Unocal  Agri. 
Products.  Registration  is  for  Enquick  to 
be  used  on  strawberries  to  control 
weeds.  August  6. 1990. 

EPA  SLNNo.  FL  90  0006.  ISK  Biotech 
Corp.  Registration  is  for  Bravo  720  to  be 
used  on  peaches  to  control  peach  scab. 
September  25, 1990. 

Geoisia 

EPA  SLNNo.  GA  90 0004.  Mobay 
Corp.  Registration  is  for  Monitor  to  be 
used  on  melons  and  cucumbers  to 
control  thrips  and  spider  mites.  October 
1,1990. 

EPA  SLNNo.  GA  900007.  Ciba-Geigy 
Corp.  Registration  is  for  Cyromazine  to 
be  used  on  or  near  poultry  houses  to 
control  flies.  August  27, 1990. 

EPA  SLN  No.  GA  90  0008.  USD  A/ 
APHIS  Science  Technology.  Registration 
is  for  Compound  DRC-1339  to  be  used 
on  dam  locks  and  powerhouses  for 
control  of  pigeons.  September  17. 1990. 

Hawaii 

EPA  SLNNo.  HI 90  0005.  Rohm  & 
Haas  Co.  Registration  is  for  Goal  to  be 
used  on  cacao  plantings  to  control 
weeds.  August  10, 1990. 

EPA  SLNNo.  HI 90 0007.  PrenUss 
Drug  &  Chemical  Co.,  Inc.  Registration  is 
for  057801  to  be  used  on  banana  trees 
bearing  no  fruit  to  control  banana 
aphids.  October  12. 1990. 

Indiana 

EPA  SLNNo.  IN 90 0002.  Ciba-Geigy 
Corp.  Registration  is  for  Cyromazine  to 
be  used  in  and  around  pouJtry 
operations  for  fly  control.  September  18. 
1990. 

Louisiana 

EPA  SLNNo.  LA  90  0011.  Griffin  Corp. 
Registration  is  for  Flumeturon  to  be  used 
on  cotton  to  control  weeds.  August  6, 
1990. 

EPA  SLNNo.  LA  900012.  Griffin  Corp. 
Registration  is  for  Flumeturon  to  be  used 
on  cotton  to  control  weeds.  August  6, 
1990. 

EPA  SLNNo.  LA  900013.  Riverside/ 
Terra  Corp.  Registration  is  for  MSMA  to 


be  used  on  cotton  for  the  control  of 
weeds.  August  6. 1990. 

EPA  SLNNo.  LA  90  0014.  Riverside/ 
Terra  Corp.  Registration  is  for  MSMA  to 
be  used  on  cotton  to  control  weeds. 
August  6, 1990. 

EPA  SLNNo.  LA  90 0015.  Riverside/ 
Terra  Corp.  Registration  is  for  DSMA  to 
be  used  on  cotton  to  control  weeds. 
August  6, 1990. 

EPA  SLNNo.  LA  90  0018.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  to  be  used  on  sugarcane  to 
control  weeds.  October  9, 1990. 

Mississippi 

EPA  SLNNo.  MS  90 0034.  Ciba-Geigy 
Corp.  Registration  is  for  Cyiomazine  to 
be  used  in  and  around  poultry  to  control 
flies.  August  30, 1990. 

EPA  SLNNo.  MS  90  0035.  Wilbur  Ellis 
Co.  Registration  is  for  2,4-D  Amine  #  4 
to  be  used  on  rice  to  control  weeds. 
September  6, 1990. 

Montana 

EPA  SLNNo.  MT 90  0006.  Gustafson. 
Inc.  Registration  is  for  Carboxin. 
Thiram.  and  Lindane  to  be  used  on 
wheat  to  control  smuts  and  bunt. 
October  9. 1990. 

Nebraska 

EPA  SLNNo.  NE 90 0003.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  small  grains  to  control  greenbug  and 
hessian  flies.  August  29, 1990. 

EPA  SLNNo.  NE 90  0004.  ISK  Biotech 
Corp.  Registration  is  for  Bravo  720  to  be 
used  on  dry  beans  to  control  downy 
mildew.  August  29. 1990. 

EPA  SLNNo.  NE 90 0005.  Coulston 
International  Corp.  Registration  is  for 
Permethrin  to  be  used  on  clothing  to 
control  ticks.  August  29, 1990. 

New  Jersey 

EPA  SLNNo.  NJ 90  0006.  Ciba-Geigy 
Corp.  Registration  is  for  Monitor  to  be 
used  on  tomatoes  to  control  aphids. 
Octobere  1, 1990. 

North  Carolina 

EPA  SLNNo.  NC 90  0007.  Ciba-Geigy 
Corp.  Registration  is  for  Cyromazine  to 
be  used  in  and  around  poultry 
operations  to  control  flies.  September  5, 
1990. 

Ohio 

EPA  SLNNo.  OH 90 0007.  Calgon 
Corp.  Registration  is  for  H-130 
Microbiocide  to  be  used  in  potable 
water  to  control  moUusks.  August  23. 
1990 
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be  used  on  cotton  for  the  control  of 
weeds.  August  6. 1990. 

EPA  SLNNo.  LA  90  0014.  Riverside/ 
Terra  Corp.  Registration  is  for  MSMA  to 
be  used  on  cotton  to  control  weeds. 
August  8, 1990. 

EPA  SLNNo.  LA  90  0015.  Riverside/ 
Terra  Corp.  Registration  is  for  DSMA  to 
be  used  on  cotton  to  control  weeds. 
August  6. 1990. 

EPA  SLNNo.  LA  90 0016.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  to  be  used  on  sugarcane  to 
control  weeds.  October  9. 1990. 

Mississippi 

EPA  SLNNo.  MS  90 0034.  Ciba-Geigy 
Corp.  Registration  is  for  Cyiomazine  to 
be  used  in  and  around  poultry  to  control 
flies.  August  30. 1990. 

EPA  SLNNo.  MS  90  0035.  Wilbur  Ellis 
Co.  Registration  is  for  2,4-D  Amine  #  4 
to  be  used  on  rice  to  control  weeds. 
September  6, 1990. 

Montana 

EPA  SLNNo.  MT 90  0006.  Gustafson. 
Inc.  Registration  is  for  Carboxin. 
Thiram.  and  Lindane  to  be  used  on 
wheat  to  control  smuts  and  bunt. 
October  9. 1990. 

Nebraska 

EPA  SLNNo.  NE 90  0003.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 
on  small  grains  to  control  greenbug  and 
hessian  flies.  August  29, 1990. 

EPA  SLNNo.  NE 90  0004.  ISK  Biotech 
Corp.  Registration  is  for  Bravo  720  to  be 
used  on  dry  beans  to  control  downy 
mildew.  August  29. 1990. 

EPA  SLNNo.  NE 90  0005.  Coulston 
International  Corp.  Registration  is  for 
Permethrin  to  be  used  on  clothing  to 
control  ticks.  August  29. 1990. 

New  Jersey 

EPA  SLNNo.  NJ 90 0006.  Ciba-Geigy 
Corp.  Registration  is  for  Monitor  to  be 
used  on  tomatoes  to  control  aphids. 
Octobere  1. 1990. 

North  Carolina 

EPA  SLNNo.  NC 90  0007.  Ciba-Geigy 
Corp.  Registration  is  for  Cyromazine  to 
be  used  in  and  around  poultry 
operations  to  control  flies.  September  5, 
1990. 

Ohio 

EPA  SLNNo.  OH 90 0007.  Calgon 
Corp.  Registration  is  for  H-130 
Microbiocide  to  be  used  in  potable 
water  to  control  moUusks.  August  23, 
1990 
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Oklahoma 

EPA  SLNNo.  OK  90  0005.  Ciba-Geigy 
Corp.  Registration  is  for  Metalaxyl  to  be 
used  in  soil  for  spinach  to  coEtrol  water 
rust.  August  31. 1990.  ^ 

Oregon 

EPA  SLNNo.  OR  900010.  Mobay 
Corp.  Registration  is  for  Morestan  25% 
Wettable  to  be  used  on  raspberries  to 
control  mite  eggs.  August  23, 1990. 

EPA  SLNNo.  OR  90  0020.  Valent 
U.S.A.  Corp.  Registration  is  for  Dibrom  8 
Emulsive  to  be  used  on  alfalfa  grown  for 
seed  to  control  lygus  bugs.  August  23, 
1990. 

EPA  SLNNo.  OR  90 0022.  American 
Cyanamid  Co.  RegistraticHi  is  for 
pendimethalin  to  be  used  on  carrots  for 
seed  to  control  weeds.  Septpmber  7. 
1990. 

EPA  SLNNo.  OR  90  0023.  Drexel 
Chemical  Co.  Registration  is  for  diuron 
to  be  used  on  perennial  ryegrass  to 
control  grass.  September  7, 1990. 

Pennsylvania 

EPA  SLN  No.  PA  90  0003.  E.  I.  Du  Pont 
DeNemours  and  Co..  Ina  Registration  is 
for  Terbacil  to  l>e  used  in  seedling  and 
alfalfa  to  control  chickweed.  October  4, 
1990. 

Soudi  Carolina 

EPA  SLNNo.  SC  90  0004.  IQ 
Americas.  Registration  is  for  Fusilade  to 
be  used  on  soybeans  to  control 
witchweeds.  August  9, 1990. 

EPA  SLNNo.  SC  90  0005.  BASF  Corp. 
Registration  is  for  Ronilan  WP  to  be 
used  on  kiwifruit  to  control  botrytis. 
August  2, 1990. 

EPA  SLNNo.  SC 90  0006.  BASF  Corp. 
Registration  is  for  Ronilan  FL  to  be  used 
on  kiwifruit  to  control  botrytis.  August  1. 
1990. 

EPA  SLNNo.  SC 90 0007.  Ciba-Geigy 
Corp.  Registration  is  for  Cyromazine  to 
be  used  in  poultry  operations  to  control 
flies.  August  20. 1990. 

South  Dakota 

EPA  SLNNo.  SD  90 0006.  Monsanto 
Co.  Registration  is  for  Isopropylamine 
Salt  of  Glyphosate  to  be  used  on  small 
grain  cropping  systems  to  control  annual 
weeds.  August  1, 1990. 

EPA  SLNNo.  SD 90 0007.  Monsanto 
Co.  Registration  is  for  Isopropylamine 
Salt  of  Glyphosate  to  be  used  on  small 
grain  cropping  systems  to  control  annual 
weeds.  August  1, 1990. 

EPA  SLNNo.  SD  90  0008.  Monsanto 
Co.  Registration  is  for  Isopropyleimine 
Salt  of  Glyphosate  to  be  used  on  small 
grain  cropping  systems  to  control  annual 
weeds.  August  1, 1990. 

EPA  SLNNo.  SD 90 0009.  Monsanto 
Co.  Registration  is  for  Isopropylamine 


Salt  of  Glyphosate  to  be  used  on  small 
grain  cropping  systems  to  control  annual 
weeds.  August  1, 1990. 

EPA  SLN  No.  SD  90  0010.  Monsanto 
Co.  Registration  is  for  Fallowmaster 
Herbicide  to  be  used  on  small  grain  to 
control  weeds.  August  1. 1990. 

EPA  SLNNo.  SZ? ^^Ji.Fairfieljl 
American  Corp.  Registration  is  for 
permethrin  to  be  used  on  clothing  to 
control  ticks.  October  3, 1990. 

Texas 

EPA  SLN  No.  TX  90  0010.  AMVAC 
Chemical  Corp.  Registration  is  for  PCNB 
to  be  used  on  peanuts  to  control 
southern  blight.  August  15, 1990. 

Utah 

EPA  SLNNo.  UT 90  0006.  Platte 
Chemical  Co.  Registration  is  for 
Dimethoate  to  be  used  on  cherries  to 
control  cherry  fruit  flies,  August  30, 1990. 

Virginia 

EPA  SLNNo.  VA  900003.  ISK  Biotech 
Corp.  Registration  is  for  Bravo  720  to  be 
used  on  tomatoes  to  control 
anthracnose.  August  10, 1990. 

EPA  SLNNo.  VA  90  0004.  E.  I.  Du  Pont 
De  Nemours  and  Co.,  Inc.  Registration  is 
for  Terbacil  to  be  used  on  alfalfa  to 
control  chickweed  and  henbit.  October 
5.1990. 

Washington 

EPA  SLNNo.  WA  900029.  Gustafson. 
Inc.  Registration  is  for  Thiabendazole  to 
be  used  on  seed  peas  for  export  to 
control  ascochyta  blight  August  13, 
199a 

EPA  SLNNo.  WA  90 0030.  Chas  H. 
Lilly  Co.  Registration  is  for  Alphaspra 
800  to  be  used  on  apples  and  pears  to 
prevent  premature  ripening.  August  14, 
1990. 

EPA  SLNNo.  WA  900032.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Norflurazon  to  be  used  on  hops  to 
control  grass  and  broad  weeds.  August 
29, 1990. 

EPA  SLNNo.  WA  900033.  Ciba-Geigy 
Corp.  Registration  is  for  Apron  to  be 
used  on  seed  peas  to  control  downy 
mildew.  August  30, 1990. 

EPA  SLNNo.  WA  90  0034.  Hatte 
Chemical  Co.  Registration  is  for 
Dimethoate  to  be  used  on  cherries  to 
control  flies.  October  1, 1990. 

EPA  SLNNo.  WA  90  0037.  E.  L  Du 
Pont  De  Nemours  and  Co.,  Inc. 
Registration  is  for  Metribuzin  to  be  used 
on  winter  wheat  to  control  weeds. 
October  24. 1990. 

Wyoming 

EPA  SLNNo.  WY 90 0003.  FMC  Corp. 
Registration  is  for  Carbofuran  to  be  used 


on  small  grains  to  controls  greenbug. 
September  11, 1990 

Authority:  Section  24.  as  amended.  92  Stat. 
835  (7  U.S.C  136). 

Dated:  September  29. 1991. 

Anna  E  Liadbay. 

Director,  Registration  Division.  Office  of 

Pesticide  Programt 

[FR  Doc.  91-29761  Filed  12-12-41: 8:45  am] 

BiUJNQCOOf  I 


[PF-553:Fm.-399»-1) 

Monsanto  Agricultural  Co^  Notic*  of 
Pesticide  Petition  for  DItttiopyr 

AOENCy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  from  the 
Monsanto  Agricultural  Co.  the  filing  of 
pesticide  petition  (W)  1E402&,  whidi 
proposes  amending  40  CFR  pari  180  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  dithiopyr  and 
its  dicarboxylic  acid  metabolite  in  or  on 
the  imported  raw  agricultural 
commodity  rice  grain  at  0.1  part  per 
million  (ppm). 

ADDRESSES:  By  mail  submit  written 

comments  identified  by  the  document 
control  number,  [PF-5531,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #Z  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  conHdential  by  marking  any 
part  or  all  0f  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s]  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  pubhc  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 

mail:  Joanne  Miller  (PM-23).  Registration 
Division  (H-7505C).  Offic;  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
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20460.  Office  location  and  telephone 
number  Rm.  237.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA.  (703)-557- 
1830. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  the  Mosanto  Agricultural  Co..  800 
N.  Lindbergh  Blvd..  St.  Louis.  MO  63167. 
the  filing  of  pesticide  petition  (PP) 
1E4028  proposing  that  40  CFR  part  180 
be  amended  by  establishing  a  tolerance 
for  the  herbicide  dithiopyr  [3,5- 
pyridinedicarbothioic  acid.  2- 
(difluoromethyl)-4-(2-methylpropyl)-6- 
(trif1uoromethyl]-S,S-dimediyl  ester]  and 
its  dicarboxylic  acid  metabolite  in  or  on 
the  following  imported  raw  agricultural 
commodity  rice  grain  at  0.1  part  per 
million. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  with  electron  capture 
detector. 

Authority:  21  U.S.C  346a  and  348. 

Dated:  October  18, 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc  91-29766  Filed  12-12-91;  8:45  amj 

WLUNOCOOe  S560-50-F 

[PF-554;  FRL-4004-1] 

Pesticide  Tolerance  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  initial 
filings  for  pesticide  petitions  (PP)  and 
for  food  and  feed  additive  petitions 
(FAP)  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  In 
person,  contact  the  Product  Manager 
named  in  each  petition  at  the  following 
office  location/telephone  number 


Product 
Manager 

Office  locatKxi/ 

tetepfwne 
number 

Address 

George 

Rm.204.  CM 

1921  Jefferson 

LaRocca(PM 

#2.  703-557- 

Davis  Hwy., 

la). 

2400. 

Arlington.  VA 

Dennis 

Rm.  202.  CM 

Do. 

Edwards  (PM 

§2,  703-557- 

19). 

2360. 

Susan  Levvis 

Rm.  227,  CM 

Do. 

(PM  21). 

#2.  703-557- 
1900. 

Cynthia  Giles- 

Rm.  229.  CM 

Do. 

Part(er(PM 

#2,  703-557- 

22). 

8540. 

Joanne  Miller 

Rm.  237,  CM 

Do. 

(PM23). 

#2,  703-557- 
1830. 

Robert  Taylor 

Rm.  245.  CM 

Do. 

(PM  25). 

#2,  703-557- 
1800. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities. 

Initial  Filings 

1.  PP  1F3976.  BASF  Corp..  Agricultural 
Chemicals,  P.O.  Box  13528,  Research 
Triangle  Paric  NC  27709-3528,  proposes 
to  amend  40  CFR  180.380  by  establishing 
a  regulation  to  lower  a  tolerance  from  25 
ppm  to  5  ppm  to  permit  combined 
residues  of  the  fungicide  vinclozolin,  3- 
(3,5-dichlorophenyl)-5-ethenyl-5-methyl- 
2,4  oxazoiidinedione,  and  its  metabolites 
containing  the  3,5-dichloroaniline  moiety 
in  or  on  stonefruit  at  5  ppm.  Analytical 
method  used  is  gas  ciiromatography. 
(PM-21) 

2.  PP  1F3985.  ICI  Americas,  Inc., 
Agricultural  Products,  Wilmington,  DE 
19897,  proposes  to  amend  40  CFR 
180.438  by  establishing  a  regulation  to 
permit  residues  of  the  insecticide 
lambda-cyhalothrin,  [l-alpha-(s),  3- 
alpha(Z)  ]-( ±  )-cyano-(3- 
phenoxyphenyl)methyl-3-{2-chloro-3,3,3- 
trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 


on  lettuce  (head)  fresh,  with  wrapper 
leaves  at  2  ppm,  lettuce  (head)  fresh, 
without  wrapper  leaves  at  0.3  ppm.  (PM- 
13) 

3.  PP's  1F3986. 1F3987, 1F3988.  M-D 
Group,  Inc.,  6708  Atlanta  Place,  Tulsa, 
OK  74136,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  for 
exemption  from  the  requirement  of  a 
tolerance  for  sodium  5-nitroguaiacolate, 
sodium  o-nitrophenolate,  and  sodium  P- 
nitrophenolate  on  rice,  cotton,  and 
soybeans. 

4.  PP  1F3989.  Rohm  &  Haas, 
Agricultural  Chemicals,  Independence 
Mall  West,  Philadelphia,  PA  19105, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  fenbuconazole  [alpha-(2[4- 
chlorophenylJ-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile]  in  or 
on  stone  fruit  crop  group  and  dried 
prunes  at  2.0  ppm.  (PM-22) 

5.  PP  1F3991.  DowElanco,  9200  Purdue 
Rd..  Indianapolis,  IN  46268-1189, 
proposes  to  amend  40  CFR  180.417  by 
establishing  a  regulation  to  permit 
combined  residues  of  the  herbicide 
triclopyr  (3,5,6-trichloro-2-pyridinyloxy 
acetic  acid)  and  its  metabolite,  2- 
methoxy-3,5,6-trichloro  pyridine,  in  or  on 
rice  grain  at  0.3  ppm;  rice  straw  at  8.0 
ppm;  0.1  ppm  in  poultry  meat  fat,  and 
meat  byproducts  except  kidney;  0.05 
ppm  in  eggs;  0.05  ppm  in/on  avocadoes; 
0.05  ppm  in/on  brassica;  0.05  ppm  in/on 
bulb  vegetables;  0.05  ppm  in/on  citrus 
fruits;  0.05  ppm  in/on  cotton  seed;  0.05 
ppm  in/on  cucurbit  vegetables;  0.05  in/ 
on  fruiting  vegetables;  0.05  ppm  in/on 
grain  crops  excluding  rice  grain;  0.10 
ppm  in/on  grain  crops  forage,  fodder 
excluding  rice  straw;  0.05  ppm  in/on 
hops;  0.05  ppm  in/on  leafy  vegetables; 
0.05  ppm  in/on  leaves  of  root  and 
tubular  vegetables;  0.05  ppm  in/on 
nongrass  animal  feeds;  0.05  ppm  in/on 
nuts;  0.05  ppm  in/on  pome  fruit;  0.05 
ppm  in/on  root  crops,  vegetables;  0.05 
ppm  in/on  legume  vegetables;  0.50  ppm 
in/on  legume  vegetables  forage;  O.OS 
ppm  in/on  small  fruit;  0.05  ppm  in/on 
stone  fruit.  Analytical  method  used  is 
gas  chromatography.  tPM-25) 

6.  PP  1F3992.  ICI  Americas.  Inc., 
Agricultural  Products,  Wilmington,  DE 
19897,  proposes  to  amend  40  CFR 
180.438  by  establishing  a  regulation  to 
permit  residues  of  the  insecticide 
lambda-cyhalothrin.  [l-alpha-(S),3- 
alpha-{Z)I  ±-cyano-(3- 
phenoxyphenyl)methyl-3-(2-chloro-3,3,3- 
trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  grain  at  0.2  ppm;  milk  at  0.1  ppm; 
cattle,  goats,  hogs,  horses,  and  sheep 
meat  at  0.04  ppm,  fat  at  2.0  ppm,  liver  at 
0.1  ppm,  and  kidney  at  01  ppm.  (PM  13) 
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on  lettuce  (head)  fresh,  with  wrapper 
leaves  at  2  ppm,  lettuce  (head)  fresh, 
without  wrapper  leaves  at  0.3  ppm.  (PM- 
13) 

3.  PP's  1F3986. 1F3987, 1F3988.  M-D 
Group,  Inc.,  6708  Atlanta  Place,  Tulsa, 
OK  74136,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  for 
exemption  from  the  requirement  of  a 
tolerance  for  sodium  5-nitroguaiacolate, 
sodium  o-nitrophenolate,  and  sodium  P- 
nitrophenolate  on  rice,  cotton,  and 
soybeans. 

4.  PP 1F3989.  Rohm  &  Haas, 
Agricultural  Chemicals,  Independence 
Mall  West.  Philadelphia,  PA  19105, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  fenbuconazole  [alpha-(2(4- 
chIorophenylJ-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile]  in  or 
on  stone  fruit  crop  group  and  dried 
prunes  at  2.0  ppm.  (PM-22) 

5.  PP  1F3991.  DowElanco,  9200  Purdue 
Rd.,  Indianapolis,  IN  46268-1189, 
proposes  to  amend  40  CFR  180.417  by 
establishing  a  regulation  to  permit 
combined  residues  of  the  herbicide 
triclopyr  (3,5,6-trichloro-2-pyridinyloxy 
acetic  acid]  and  its  metabolite,  2- 
methoxy-3,5,6-trichloro  pyridine,  in  or  on 
rice  grain  at  0.3  ppm;  rice  straw  at  8.0 
ppm;  0.1  ppm  in  poultry  meat  fat  and 
meat  byproducts  except  kidney;  0.05 
ppm  in  eggs;  0.05  ppm  in/on  avocadoes; 
0.05  ppm  in/on  brassica;  0.05  ppm  in/on 
bulb  vegetables;  0.05  ppm  in/on  citrus 
fruits;  0.05  ppm  in/on  cotton  seed;  0.05 
ppm  in/on  cucurbit  vegetables;  0.05  in/ 
on  fruiting  vegetables;  0.05  ppm  in/on 
grain  crops  excluding  rice  grain;  0.10 
ppm  in/on  grain  crops  forage,  fodder 
excluding  rice  straw;  0.05  ppm  in/on 
hops;  0.05  ppm  in/on  leafy  vegetables; 
0.05  ppm  in/on  leaves  of  root  and 
tubular  vegetables;  0.05  ppm  in/on 
nongrass  animal  feeds;  0X>5  ppm  in/on 
nuts;  0.05  ppm  in/on  pome  fruit;  0.05 
ppm  in/on  root  crops,  vegetables;  0.05 
ppm  in/on  legume  vegetables;  0.50  ppm 
in/on  legimie  vegetables  forage;  0.05 
ppm  in/on  small  fruit  0.05  ppm  in/on 
stone  fruit.  Analytical  method  used  is 
gas  chromatography.  {PM-25) 

6.  PP  1F3992.  ICI  Americas,  Inc.. 
Agricultural  Products,  Wilmington,  DE 
19897,  proposes  to  amend  40  CFR 
180.438  by  establishing  a  regulation  to 
permit  residues  of  the  insecticide 
lambda-cyhalothrin,  [l-alpha-(S),3- 
alpha-(Z)]  ±-cyano-(3- 
phenoxyphenyl)methyl-3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2.2- 
dimethylcyclopropanecarboxylate,  in  or 
on  grain  at  0.2  ppm;  milk  at  0.1  ppm; 
cattle,  goats,  hogs,  horses,  and  sheep 
meat  at  0.04  ppm,  fat  at  2.0  ppm,  liver  at 
0.1  ppm,  and  kidney  at  01  ppm.  (PM 13) 


7.  PP  1F3993.  Ciba-Geigy  Corp.. 
Agricultural  Division,  P.O.  Box  8300, 
Greensboro.  NC  27419-8300,  proposes  to 
amend  40  CFR  180.408  by  establishing  a 
regulation  to  permit  combined  residues 
of  the  fungicide  metalaxyl,  |N-(2.6- 
dimethylphenyl)-N-methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,&-dimethylaniline 
moiety,  and  N-(2-hydroxy  methyl-6- 
methyl)-N-(methoxyacetyl]-alanine 
methylester.  each  expressed  as 
metalaxyl.  in  or  on  cereal  grains,  grains 
at  0.1  ppm  (replacing  grain  crops  at  0.1 
ppm),  cereal  grains,  forage  at  1.0  ppm, 
cereal  grains,  fodder  at  1.0  ppm.  and 
soybean,  forage  at  8.0  ppm,  soybean, 
hay  at  8.0  ppm,  and  soybean,  straw  at' 
8.0  ppm.  (PM-21) 

8.  PP  1F3994.  FMC  Corp..  Agricultural 
Chemicals  Group,  2000  Market  St., 
Philadelphia.  PA  19103,  proposes  to 
amend  40  CFR  180.418  by  establishing  a 
regulation  to  permit  residues  of 
cypermethrin  (±  alpha-cyano-(3- 
phenoxyphenyl]methyl  (-(--cis.trans- 
3(2.2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate]  in  or 
on  sunflower  seeds  at  1.0  ppm.  (PM-13) 

9.  PP  1F3995.  Rohm  &  Haas, 
Independence  Mall  West.  Philadelphia, 
PA  19105,  proposes  to  amend  40  CFR 
part  180  to  estabhsh  a  tolerance  to 
permit  residues  of  fenbuconazole.  alpha- 
(2-(4-chlorophenyl]-ethyl)-alpha-phenyl- 
3-(lH-l,2,4-triazole)-l-propanenitrile,  in 
or  on  pecans  at  0.1  ppm.  (PM-22) 

10.  PP  1F3996.  DowElanco,  9200 
Purdue  Rd..  P.O.  Box  681428. 
Indianapolis,  IN  46268-1189,  proposes  to 
amend  40  CFR  part  180  by  establishing  a 
regulation  to  permit  combined  residues 
of  the  herbicide  haloxyfop-methyl,  (1) 
methyl  2(4-((3-chloro-5-(trifluoromethyl)- 
2-pyridinyl)oxy)phenoxy)propanoate,  (2) 
2-(4-((3-chloro-5-(trifluoromethyl)-2- 
pyridinyl]oxy)phenoxy)  propanoic  acid, 
in  or  on  dry  land  rice  fields  at  0.10  ppm. 
Analytical  method  used  is  gas 
chromatography.  (PM-23) 

11.  PP  1F4004.  Valent  U.S.A.  Corp.. 
1333  North  Carolina  Blvd..  Suite  600. 
P.O.  Box  8025.  Wahiut  Creek.  CA  94596- 
8025.  proposes  to  amend  40  CFR  180.434 
by  establishing  a  regulation  to  permit 
the  combined  residues  of  l-[[2-(2,4- 
dichlorophenyl)-4-propyl-1.3-dioxolan-2- 
yl]methyi]-lH-1.2.4-triazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  peanut  plants. 
Peanut  nutmeat  at  0.1  ppm,  peanut  hulls 
at  3.0  ppm,  eggs  at  0.01  ppm,  milk  at  0.01 
ppm,  meat  and  fat  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.01  ppm. 
meat  byproducts  (except  liver)  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.01 
ppm,  meat  byproducts  of  poultry  at  0.01 
ppm,  liver  of  cattle,  goats,  hogs,  horses. 


and  sheep  at  0.50  ppm.  Tolerances  are 
also  proposed  for  residues  of  (E]-(R)-1- 
(2,4-dichlorophenyl)-2,4-dimethyl-2(lH- 
1.2.4-triazole-l-yl)pent-l-en-3-ol  and  its 
related  isomers  in  or  on  rotational  crops, 
wheat  forage,  and  straw  at  0.2  ppm,  com 
silage  and  forage  at  0.05  ppm,  com 
fodder  at  0.1  ppm,  sorghum  silage. 
fodder,  hay,  and  fortfglS^arO.tfirtJpni.  dbrn 
fodder  at  0.1  ppm.  sorghum,  soybean, 
hay,  and  forage  at  0.05  ppm.  and  peanut 
vines  and  hay  at  0.05  ppm.  (PM-21) 

12.  PP  1F4007.  Abbott  Uboratories, 
Chemical  &  Agricultiiral  Products 
Division,  1401  Sheridan  Rd.,  North 
Chicago.  IL  60064-4000.  proposes  to 
amend  40  CFR  part  180  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  proshear  6-benzyladenine 
N-(phenylmethyl)-lH-purine-6-amine  in 
or  on  cotton.  (PM-22) 

13.  FAP 1H5612.  Monsanto  Co.,  Suite 
1100,  700 14th  St.,  NW..  Washington,  DC 
20005.  proposes  to  amend  40  CFR  part 
186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of  alachlor. 
2-chloro-2*.6'-diethyl-N-(methoxymethyl) 
acetanilide.  in  or  on  peanut  meal  at  1.0 
ppm.  (PM-25) 

14.  FAP1H5613.  Whitmire  Research 
Laboratories,  Inc..  3568  Tree  Court,  Saint 
Louis,  MO  63122,  proposes  to  amend  40 
CFR  185.300  by  establishing  a  food 
additive  regulation  to  permit  residues  of 
avermectin  Bl  and  its  delta  8,9-isomer  [a 
mixture  of  avermectins  containing  >  80 
percent  avermectin  Bla  (5-O-demethyl 
avermectin  Ala)  and  <  20  percent 
avermectin  Bib  (5-0-dem£fthyl-25-di(l- 
methyl-propyl)-25-{l-methylethyl) 
avermectin  Ala]  in  air.  food,  and  on 
surfaces  in  food-handling  preparation 
and  serving  areas.  Analytical  method  is 
high-performance  liquid 
chromatography.  (PM-13) 

15.  FAP  1H5615.  BASF  Corp., 
Agricultural  Chemicals  Division,  P.O. 
Box  13528.  Research  Triangle  Park.  NC 
27709,  proposes  to  amend  40  CFR 
185.1850  by  lowering  from  75  ppm  to  15 
ppm  the  food  additive  regulation  for  the 
fungicide  vinclozolin  3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione  and  its  metabolites 
containing  the  3.5-dichloroaniline  moiety 
in  or  on  prunes.  (PM-21) 

16.  FAP  1H5616.  Rohm  &  Haas  Co.. 
Regulatory  Affairs  Department 
Independence  Mall  West.  Philadelphia. 
PA  19105.  proposes  to  amend  40  CFR 
185.4350  and  186.4350  by  establishing  a 
food  additive  regulation  and  feed 
additive  regulation  to  permit  combined 
residues  of  the  fungicide  myclobutanil, 
[alpha-butyl-alpha-(4-chlorophenyl)-lH- 
1,2.4-triazole-l-propanenitrile  and  its 
metabolites,  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-1.2.4-triazole- 
1-propanenitrile]  (free  and  bound)  and 


alpha-(4-chlorophenyl)-alpha-(3.4- 
dihydroxybutyl)-lH-1.2,4-triazole-l- 
propanenitrile.  in  tomato  (wet  pomace) 
at  3.0  ppm.  tomato  (dry  pomace)  at  5.0 
ppm.  tomato  (juice)  at  3.0  ppm.  tomato 
(puree)  at  0.4  ppm,  tomato  (paste)  at  2.0 
ppm,  tomato  (paste  juice)  at  0.8  ppm. 
and  tomato  (catsup]  at  0.7  ppm.  (PM-21) 

17.  FAP  1H5617.  Zoecon  Corp.,  A 
Sandoz  Co..  12200  Denton  Drive,  Dallas, 
TX  75234.  proposes  to  amend  40  CFR 
part  185  by  establishing  a  food  additive 
regulation  for  residues  of  hydroprene 
(ethyl(E,E)-3,7,ll-trimethyl-2,4- 
dodecadienoate)  as  an  insect  growth 
regulator  in  food-handling 
establishments.  CPM-18) 

18.  FAP  1H5618.  NOR-AM  Chemical 
Co.,  3509  Silverside  Rd..  P.O.  Box  7495. 
Wilmington,  DE  19803.  proposes  to 
amend  40  CFR  part  185  by  establishing  a 
food  additive  regulation  to  permit 
residues  of  the  insecticide/miticide 
amitraz  (N'-[2,4-dimethylphenyl]-N-((2,4- 
dimethylphenyl)imino]methyl]-N- 
methyl-methanimidamide)  and  its 
metabolites  N-(2,4-dimethylphenyl)-N- 
methyl  formamide  and  N-{2.4- 
dimethylphenyl)-N- 
methylmethanimidamide  (both 
calculated  as  the  parent  compound]  in 
or  on  imported  dried  hops  at  75  ppm. 
(PM-19) 

19.  FAP  1H5619.  Sandoz  Crop 
Protection  Corp.,  1300  East  Touhy  Ave.. 
Des  Plains.  IL  60018.  proposes  to  amend 
40  CFR  186.3400  by  establishing  a  feed 
additive  regulation  to  permit  residues  of 
the  insecticide  fluvalinate.  alpha  RS.2R- 
fluvalinate.  (RS)-alpha-cyano-3- 
phenoxybenzyl  (R)-2-[2-chloro-4- 
(trifluoromethyl)  anilino]-3- 
methylbutanoate],  in  or  on  apple 
pomace,  dry  and  wet  from  imported 
apples  at  2.0  ppm,  and  to  amend  40  CFR 
part  185  by  establishing  a  food  additive 
regulation  to  permit  residues  of 
fluvalinate  in  or  on  imported  hops, 
dried,  at  15.0  ppm.  (PM-13) 

Authority:  7  U.S.C.  136a. 
Dated:  November  22, 1991. 

Anne  E.  LindMy, 

Director  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-29767;  Filed  12-12-91;  8:45  am) 
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State  Registrations  of  Pesticides 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c]  of  the 
Federal  Insecbcide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
&om  23  States  and  Puerto  Rico.  A 
registration  issued  under  this  section  of 
FIFRA  shall  not  be  effective  for  more 
than  90  days  if  the  Administrator 
disapproves  the  registration  or  finds  it  to 
be  invalid  within  that  period.  If  the 
Administrator  disapproves  a  registration 
or  finds  it  to  be  invalid  after  90  days,  a 
notice  giving  that  information  will  be 
published  in  the  Federal  Registar.  This 
document  contains  notice  of  four 
disapproved  fegistrations. 
DATtC  The  last  entry  for  each  item  is 
the  date  the  State  registration  of  that 
product  became  effective,  except  for  the 
four  disapproved  registrations. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edith  Minor,  Registration  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number,  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-557-8978. 
SUPPLEMENTARY  mFORMATKM:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  August  through 
September  of  1991.  Receipts  of  State 
registrations  will  be  pubhshed 
periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

AlatMua 

EPA  SLNNo.  AL  91 0006.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
in  nurseries  to  control  fire  ants. 
September  12, 1991. 

Arizona 

EPA  SLNNo.  AZ91  0011.  Yuma  City 
Pest  Abatement  District.  Registration  is 
for  Vectobar  12  AS  to  be  used  on  cotton 
and  pecans  to  control  mosquito  larvae. 
August  13. 1991. 

EPA  SLN  No.  AZ  91  0013.  FMC  Corp. 
Registrabon  is  for  permethrin  to  be  used 


on  bermudagrass  seed  to  control  bees. 
August  2, 1991. 

Arkansas 

EPA  SLNNo.  AR  91 0003.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees  to  control  fire  ants. 
Saptember  10,  Ifl&O^ 

Calif omia 

EPA  SLNNo.  CA  91 0015.  E.  I.  Du  Pont 
DeNemours  and  Co.,  Inc.  Registration  is 
for  benomyl  to  be  used  on  artichokes  to 
control  ramularia  leaf  spot.  August  13, 
1991. 

EPA  SLNNo.  CA  91 0017.  Rohm  ft 
Haas  Co.  Registration  is  for 
myclobutanil  to  be  used  on  strawberry 
plants  to  control  powdery  mildew. 
September  12, 1991. 

EPA  SLNNo.  CA  91 0018.  Merck 
Sharp  &  Dohme  Lab.  Registration  is  for 
avermectin  to  be  used  on  greenhouse- 
grown  rice  to  control  two-spotted  spider 
mite.  September  25, 1991. 

EPA  SLNNo.  CA  91  0019.  Valent 
U.S.A.  Corp.  Registration  is  for  naled  to 
be  used  on  swiss  chard  to  control 
armyworms,  loopers,  aphids, 
caterpillers,  and  leafworms.  September 
4,1991. 

£7^1  SLNNo.  CA  91 0020.  Soil 
Chemicals  Corporation  Products. 
Registration  is  for  methyl  bromide  to  be 
used  on  nursery  soil  to  control 
nematodes.  September  4, 1991. 

EPA  SLNNo.  CA  91 0021.  ICI 
Americas,  faic  Registration  is  for 
paraquat  dichloride  to  be  used  on 
tomatoes  to  control  broadleaf  weeds 
and  grasses.  September  4, 1991. 

EPA  SLNNo.  CA  91  0025.  Palmatto 
Seed  Co.  Registration  is  for  diazinon  to 
be  used  on  kenaf  grown  for  seed  to 
control  lugus  bugs,  aphids,  and  flea 
beetles.  September  4, 1991. 

EPA  SLNNo.  CA  91 0026.  The 
Woolson  Spice  Co.,  Inc.  Registration  is 
for  methyl  bromide  to  be  used  on  coffee 
beans  to  control  coffee  rust  disease. 
September  16, 1991. 

EPA  SLNNo.  CA  91 0027.  Glad-A- 
Way  Gardens.  Registration  is  for 
Daconil  2787  to  be  used  on  gladious 
bulbs  to  control  botrytis  curvularia. 
September  16, 1991. 

EPA  SLNNo.  CA  91 0028.  Mobay 
Corp.  Registration  is  for  Guthion  50% 
Powder  to  be  used  on  walnuts,  peaches, 
and  prunes  to  control  codling  moth. 
September  11, 1991. 

Colorado 

EPA  SLN  No.  CO  90  0003.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  irish  moss  to  control  armyworms. 
August  13, 1991. 

EPA  SLN  No.  CO  91 0002.  Ciba-Gefgy 
Corp.  Registration  is  for  primisulfuron- 


methyl  to  be  used  on  field  com  to 
control  weeds.  August  13, 1991. 

EPA  SLNNo.  CO  91  0003.  E.  I.  Du  Pont 
DeNemours  and  Co.,  Inc.  Registration  is 
for  nicosulfuron  to  be  used  on  field  com 
to  control  annual  grasses.  August  13. 
1991. 

Florida 

EPA  SLNNo.  FL  91 0011.  The  Und, 
Epcot  Center.  Registration  is  for 
acephate  to  be  used  on  greenhouse 
displays  to  control  scales,  mealybugs, 
and  aphids.  August  13, 1991. 

EPA  SLNNo.  FL  91  0012.  UCB 
Chemicals  Corp.  Registration  is  for 
ferbam  to  be  used  on  mangoes  to  control 
anthracnose.  September  12, 1991. 

EPA  SLNNo.  FL  91 0014.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
diflubenzuron  to  be  used  in  ponds,  pits 
and  ditches  to  control  ditch  mosquitoes. 
September  18, 1991. 

Georgia 

EPA  SLNNo.  GA  91  0005.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees  to  control  tree  fire 
ants.  September  6, 1991. 

Hawaii 

EPA  SLNNo.  HI 91 0007.  Valent 
U.SA.  Corp.  Registration  is  for 
petroleum  oil  to  be  used  on  bananas  to 
control  black  leaf  streak.  August  13, 
1991. 

EPA  SLNNo.  HI 91  0008.  Platte 
Chemical  Co.  Registration  is  for 
petroleum  oil  to  be  used  on  coffee  to 
control  green  scale  insect  September  20, 
1991. 

Idaho 

EPA  SLNNo.  ID  90  0005.  Baker 
Performance  Chemicals,  Inc. 
Registration  is  for  acrolein  to  be  used  in 

irrigation  canals  to  control  aquatic 
weeds  and  algae.  August  29, 1991. 

Louisiana 

EPA  SLNNo.  LA  91 0013.  Monsanto 
Co.  Registration  is  for  glyphosate  to  be 
used  on  sugarcane  to  hasten  ripening. 
August  22, 1991. 

EPA  SLNNo.  LA  91 0014.  Mobay 
Corp.  Registration  is  for  carbofuran  to 
be  used  on  rice  to  control  rice  water 
weevil  and  mosquitos.  August  22, 1991. 

EPA  SLNNo.  LA  91  0015.  Valent 
U.SA.  Corp.  Registration  is  for 
malathion  to  be  used  in  general  areas  to 
control  mosquitoes.  September  4, 1991. 

EPA  SLNNo.  LA  91  0016.  Valent 
U.S.A.  Corp.  Registration  is  for 
methamidophos  to  be  used  on  tomatoes 
to  control  leafininers,  aphids. 
fruitworms,  and  tomatoe  pinworms. 
August  22, 1991. 
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methyl  to  be  used  on  field  com  to 
control  weeds.  August  13, 1991. 

EPA  SLN  No.  CO  91  0003.  E.  I.  Du  Pont 
DeNemours  and  Co.,  Inc.  Registration  is 
for  nicosulfuron  to  be  used  on  Held  com 
to  control  annual  grasses.  August  13, 
1991. 

Florida 

EPA  SLN  No.  FL  91 0011.  The  Und, 
Epcot  Center.  Registration  is  for 
acephate  to  be  used  on  greenhouse 
displays  to  control  scales,  mealybugs, 
and  aphids.  August  13, 1991. 

EPA  SLN  No.  FL  91  0012.  UCB 
Chemicals  Corp.  Registration  is  for 
ferbam  to  be  used  on  mangoes  to  contn^ 
anthracnose.  September  12, 1991. 

EPA  SLN  No.  FL  91 0014.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
diflubenzuron  to  be  used  in  ponds,  pits 
and  ditches  to  control  ditch  mosquitoes. 
September  18, 1991. 

Gempa 

EPA  SLN  No.  GA  91 0005.  FMC  Corp. 

Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees  to  control  tree  fire 
ants.  September  6, 1991. 

Hawafl 

EPA  SLN  No.  HI  91 0007.  Valent 
U.S.A.  Corp.  Registration  is  for 
petroleum  oil  to  be  used  on  bananas  to 
control  black  leaf  streak.  August  13, 
1991. 

EPA  SLN  No.  HI  91  0008.  Platte 
Chemical  Co.  Registration  is  for 
petroleum  oil  to  t>e  used  on  coffee  to 
control  green  scale  insect  September  20, 
1991. 

Idaho 

EPA  SLN  No.  ID  90  0005.  Baker 
Performance  Chemicals,  Inc. 
Registration  is  for  acrolein  to  be  used  in 
irrigation  canals  to  control  aquatic 
weeds  and  algae.  August  29, 1991. 

EPA  SLN  No.  LA  91 0013.  Monsanto 
Co.  Registration  is  for  glyphosate  to  be 
used  on  sugarcane  to  hasten  ripening. 
August  22, 1991. 

EPA  SLN  No.  LA  91 0014.  Mobay 
Corp.  Registration  is  for  carbofuran  to 
be  used  on  rice  to  control  rice  water 
weevil  and  mosquitos.  August  22, 1991. 

EPA  SLN  No.  LA  91  0015.  Valent 
U.SA.  Corp.  Registration  is  for 
malathion  to  be  used  in  general  areas  to 
control  mosquitoes.  September  4, 1991. 

EPA  SLN  No.  LA  91  0016.  Valent 
U.S.A.  Corp.  Registration  is  for 
methamidophos  to  be  used  on  tomatoes 
to  control  leafminers,  aphids, 
fruitworms.  and  tomatoe  pinworms. 
August  22, 1991. 


^ 


EPA  SLN  No.  LA  91  0017.  Valent 
.S.A.  Corp.  Registration  is  for  diquat 
bromide  to  be  used  on  bermudagrass  to 
control  little  barley.  September  4, 1991. 

Mississippi 

EPA  SLN  No.  MS  91  0018.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees,  nonbearing  fruit, 
and  nut  trees  to  control  imported  fire 
ants.  August  19, 1991. 

Montana 

EPA  SLN  No.  MTm  0004.  Platte 
Chemical  Co.  Registration  is  for  phorate 
to  be  used  on  potatoes  to  control 
wirewonns  and  psyllids.  August  22, 
1991. 

EPA  SLN  No.  MT91 0005.  Sando2 
Crop  Protection  Corp.  Registration  is  for 
dicamba  to  be  used  on  wheat  to  control 
sunflower  weeds.  August  23, 1991. 

New  Jersey 

EPA  SLN  No.  N/91 0006.  Atochem 
North  America.  Registration  is  for 
DCNA,  iprodione  to  be  used  on  plums 
and  nectarines  to  control  brown  rot  and 
rhizopus.  September  23, 1991. 

New  Mexico 

EPA  SLN  No.  NM91 0003.  Griffin 
Corp.  Registration  is  for  maneb  to  be 
used  on  cotton  to  control  mst  August 
12, 1991. 

North  Carolina 

11  EPA  SLN  No.  NC91 0016.  FMC  Corp. 
'Registration  is  for  bifenthrin  to  l>e  used 

in  nurseries  to  control  fire  ants. 

September  9. 1991. 

rth  Dakota 

EPA  SLN  No.  ND  91 0002.  Dow 
anco.  Registration  is  for  ethalfluralin 
o  be  used  on  dry  beans  to  control 
sunflower  weeds.  August  8, 1991. 

Oregon 

EPA  SLN  No.  OR  91  0008.  Platte 
Chemical  Co.  Registration  is  for 
ethafluralin  to  be  used  on  squash  to 
control  weeds.  August  7, 1991. 

EPA  SLN  No.  OR  91  0009.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
propargite  to  be  used  on  evergreen 
conifers  to  control  mites.  August  7, 1991. 
j  1   EPA  SLN  No.  OR  91  0010.  American 
I  Cyanamid  Co.  Registration  is  for 
imazethapyr  to  be  used  on  alfalfa, 
sunflowers,  and  mustards  to  control 
weeds.  September  4, 1991. 

EPA  SLN  No.  OR  91  0011.  Dow 
Elanco.  Registration  is  for  chlorpyrifos 
to  be  used  on  soil  surface  to  control 
garden  symphylans.  September  10, 1991. 

EPA  SLN  No.  OR  91 OOIZ  Watte 
Chemical  Co.  Registration  is  for 
chlorpropham  to  be  used  on  easier  lily 


bulbs  to  control  debudding.  September 
16, 1991. 

EPA  SLN  No.  OR  91  0015.  IQ 
Americas,  Inc.  Registration  is  for  Captan 
to  be  used  on  blackberries  and 
raspberries  to  control  botrytis. 
September  13, 1991. 

EPA  SLN  No.  OR  91  0016.  IQ 
Americas,  Inc.  Registration  is  for  Captan 
to  be  used  on  blackberries  and 
raspberries  to  control  spur  blight. 
September  13, 1991. 

EPA  SLN  No.  OR  91 0017.  Ciba-Geigy 
Corp.  Registration  is  for  triforine  to  be 
used  on  cranberries  to  control  cotton 
ball.  September  17, 1991. 

EPA  SLN  No.  OR  91 0018.  Baker 
Performance  Chemicals,  Inc. 
Registration  is  for  acrolein  to  be  used  on 
inhibited  irrigation  reservoir  to  control 
weeds.  September  24, 1991. 

EPA  SLN  No.  OR  91 0019.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
propargite  to  be  used  on  sweet  com  to 
control  mites.  September  24, 1991. 

EPA  SLN  No.  OR  91  0020.  Mobay 
Corp.  Registration  is  for  Tempo  2  to  be 
used  on  ornamental  trees  to  control 
black  vine  weevils.  September  25, 1991. 

EPA  SLN  No.  OR  91  0022.  Department 
of  Fish  and  Wildlife.  Registration  is  for 
bloodmeal  to  be  used  in  orchards  and 
gardens  to  control  deer.  September  18, 
1991. 

Puerto  Rico 

EPA  SLN  No.  PR  91 0004.  C.  Haeussler 
&  Co.,  Inc.  Registration  is  for  diquat 
dibromide  to  be  used  on  tomatoes  to 
control  tomato  vines.  August  27, 1991. 

South  Carolina 

EPA  SLN  No.  SC91 0008.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees,  bushes,  and  nut 
trees  to  control  imported  fire  ants. 
August  28, 1991. 

Tennessee 

EPA  SLN  No.  TN91  0002.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees  and  nonbearing 
fruit  and  nut  trees  to  control  fire  ants. 
August  21, 1991. 

Texas 

EPA  SLN  No.  TX91 0012.  Valent 
U.S.A.  Corp.  Registration  is  for 
methamidophos  to  be  used  on  tomatoes 
to  control  insects.  August  29. 1991. 

EPA  SLN  No.  TX  91 0013.  FMC  Corp. 
Registration  is  for  bifenthrin  to  be  used 
on  ornamental  trees  to  control  fire  ants. 
August  27. 1991. 

EPA  SLN  No.  TX91 0014.  E.  1.  Du  Pont 
DeNemours  and  Co..  Inc.  Registration  is 
for  methomyl  to  be  used  in  greenhouses 
and  nurseries  to  control  iitsects.  August 
29.1991. 


EPA  SLN  No.  TX91 0015  E.  I.  Du  Pont 
De  Nemours  and  Co..  Inc.  Registration  is 
for  methomyl  to  be  used  in  greenhouses 
and  nurseries  to  control  insects.  August 
29.1991. 

EPA  SLN  No.  TX91 0016  Mobay 
Corp-  Registration  is  for  methamidophos 
to  be  used  on  tomatoes  to  control 
insects.  August  30. 1991. 

Washington 

EPA  SLN  No.  WA  91  0034.  Platte 
Chemical  Co.  Registration  is  for 
trifluralin  to  be  used  on  evening 
primrose  to  control  weeds.  August  7, 
1991. 

EPA  SLN  No.  WA  91 0035.  Mobay 
Corp.  Registration  is  for  disulfoton  to  be 
used  on  poplars  to  control  cottonweed 
leaf  beetles.  August  13, 1991. 

EPA  SLN  No.  WA  91  0036.  Rogers  NK 
Seed  Co.  Registration  is  for  sodium 
hypochlorite  to  be  used  on  pepper, 
carrot,  and  tomatoe  seeds  to  control 
bacterial  blight  and  spot  blight.  August 
13, 1991. 

EPA  SLN  No.  WA  91 0037.  Wilbur 
Ellis  Co.  Registration  is  for  dimethoate 
to  be  used  on  cottonwood  trees  grown 
for  pulp  to  control  leaf  beetle.  August  21, 
1991. 

EPA  SLN  No.  WA  91 0038.  AMVAC 
Chemical  Corp.  Registration  is  for  K-Salt 
Fruit  Fix  200  to  be  used  on  apples  and 
pears  to  control  preharvest  drop.  August 
28.1991. 

EPA  SLN  No.  WA  91  0039.  AMVAC 
Chemical  Corp.  Registration  is  for  K-Salt 
Fruit  Fix  200  to  be  used  on  apples  and 
pears  to  control  preharvest  drop.  August 
28.1991. 

EPA  SLN  No.  WA  91  0040.  AMVAC 
Chemical  Corp.  Registration  is  for  Fruit 
Fix  Super  Cone,  to  be  used  on  apples 
and  pears  to  control  preharvest  drop. 
August  28, 1991. 

EPA  SLN  No.  WA  91  0041.  AMVAC 
Chemical  Corp.  Registration  is  for  Fruit 
Fix  Cone.  200  to  be  used  on  apples  and 
pears  to  control  preharvest  drop.  August 
28. 1991. 

Disapprovals 

The  following  State  registrations  of 
pesticides  under  section  24(c)  of  FIFRA 
were  disapproved  by  the  Administrator 

California 

EPA  SLN  No.  CA  91  0008.  Santa  Cmi 
County  Dept.  of  Agric.  Registration  is  for 
fenarimol  to  be  used  on  apples  tn 
control  apple  scab  and  powdery  mildew. 
Disapproved  August  1, 1991. 

Louisiana 

EPA  SLN  No.  LA  91  0006.  Gustafsoa 
Inc.  Registration  is  for  thiram  to  be  used 
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on  rice  seeds  to  control  weeds. 
Disapproved  August  21, 1991. 

Michigan 

EPA  SLNNo.  MI  91  0003.  FMC  Corp. 
Registration  is  for  ferbam  to  be  used  on 
blueberries  to  control  botrytis. 
Disapproved  August  12, 1991. 

Oklahoma 

EPA  SLNNo.  OK 91 0005.  Rohm  and 
Haas  Co.  Registration  is  for  mancozeb 
to  be  used  on  peanuts  to  control 
seedling  disease.  Disapproved  August  1, 
1991. 

Authority:  Section  24.  as  amended,  92  Stat. 
835  (7  U.S.C.  136). 

Dated:  November  15, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  91-29768  Filed  12-12-91;  8:45  am] 
MLUNQ  COOC  (StO-SO-f 

[OPP-240095;  FRL-3950-7] 

State  Registrations  of  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  17  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  bt 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  Hnds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register.  This  document  also 
contains  notice  of  two  disapproved 
section  24(c)  registrations. 
dates:  The  last  entry  for  each  item  is 
the  date  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Minor,  Registration  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  718, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-557-8978. 
SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 


appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  June  through  July  of  1991. 
Receipts  of  State  registrations  will  be 
published  periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Arizona 

EPA  SLNNo.  AZ  91 0008.  ICI 
Americas,  Inc.  Registration  is  for  EPTC 
to  be  used  on  cotton  to  control  yellow 
and  purple  nutsedge.  July  17, 1991. 

EPA  SLNNo.  AZ 91  0009.  ICI 
Americas,  Inc.  Registration  is  for  EPTC 
to  be  used  on  alfalfa  to  control  yellow 
and  purple  nutsedge.  July  17, 1991. 

EPA  SLNNo.  AZ91  0010.  Griffin 
Corp.  Registration  is  for  Copper 
Hydroxide  to  be  used  on  pistachio  to 
control  leaf  blight.  July  17, 1991. 

EPA  SLNNo.  AZ91  0012.  American 
Cyanamid  Co.  Registration  is  for 
Pendimethalin  to  be  used  on  cotton  to 
control  weeds.  July  17, 1991. 

Iowa 

EPA  SLNNo.  I  A  91 0003.  E.I.  du  Pont 
de  Nemours  &  Co.  Registration  is  for 
Nicosulfuron  to  be  used  on  field  com  for 
weed  control.  June  4, 1991. 

EPA  SLNNo.  lA  91 0004.  Ciba-Geigy 
Corp.  Registration  is  for  Primisulfuron- 
Methyl  to  be  used  on  field  com  for  weed 
control.  June  11, 1991. 

Maine 

EPA  SLNNo.  ME 91  0005.  Maine  Dept. 
of  Agriculture,  Food  &  Rural  Resources. 
Registration  is  for  10%  Ethylene  Oxide 
for  use  on  bee  equipment  to  control 
American  foulbrood.  June  14, 1991. 

EPA  SLNNo.  ME 91  0007.  Ciba-Geigy 
Corp.  Registration  is  for  Metalaxyl  and 
Mancozeb  to  be  used  on  potatoes  to 
control  blight,  tuber  and  pink  rot.  July 
25, 1991. 

Michigan 

EPA  SLNNo.  MI 91  0005.  Tennessee 
Chemical  Co.  Registration  is  for  Copper 
Sulfate  Pentahydrate  for  recreational 
lakes,  reservoirs,  and  ponds  to  control 
scistosome  infected  water  snails.  June 
13, 1991. 

EPA  SLNNo.  MI 91  0007.  Gowan 
Company.  Registration  is  for  Phosmet  to 
be  used  on  blueberries  to  control 


maggot,  fruitworm,  and  curculio.  July  26, 
1991. 

Mississippi 

EPA  SLNNo.  MS  91  0011.  BASF  Corp. 
Registration  is  for  Bentazon  for  use  in 
rice  for  control  of  mixed  populations  of 
grasses,  sedges,  and  broadleaf  weeds. 
May  15, 1991. 

EPA  SLNNo.  MS  91 0012.  Cleveland 
Chemical  Corp.  Registration  is  for 
Monosodium  Acid  Methanearsonate  for 
use  on  cotton  to  control  weeds.  May  31. 
1991. 

EPA  SLNNo.  MS  91  0013.  Cleveland 
Chemical  Corp.  Registration  is  for 
Monosodium  Acid  Methanearsonate  for 
use  on  cotton  to  control  weeds.  May  31, 
1991. 

EPA  SLNNo.  MS  91  0014.  Cleveland 
Chemical  Corp.  Registration  is  for 
Disodium  Methanearsonate  for  use  on 
cotton  to  control  weeds.  May  31, 1991. 

EPA  SLNNo.  MS  91  0016.  Palmetto 
Wood  Fiber  Corp.  Registration  is  for 
Monosodium  Methanearsonate  to  be 
used  on  the  crop  kenaf  to  control  weeds. 
June  14. 1991. 

EPA  SLNNo.  MS  91 0017.  Mississippi 
Delta  Fiber  Cooperative.  Registration  is 
for  Monosodium  Methanearsonate  to  be 
used  on  the  crop  kenaf  to  control  weeds. 
June  14, 1991. 

Montana 

EPA  SLNNo.  MT91  0003.  Sandoz 
Crop  Protection  Corporation. 
Registration  is  for  Dicamba  to  be  used 
on  seeded  barley  to  control  broadleaf 
weeds.  July  18, 1991. 

EPA  SLNNo.  MT91  0004.  Platte 
Chemical  Co.  Registration  is  for  Phorate 
to  be  used  on  potatoes  to  control  leaf 
miners,  aphids,  leafhoppers,  and 
psyllids.  June  7, 1991. 

Nebraska 

EPA  SLNNo.  NE91  0002  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  crop  grasses  to  control  weeds. 
July  2, 1991. 

EPA  SLNNo.  NE91  0003.  E.I.  du  Pont 
deNemours  and  Co.,  Inc.  Registration  is 
for  Metsulfuron  Methyl  to  be  used  on 
wheat  or  barley  to  control  weeds.  July  2. 
1991. 

EPA  SLNNo.  NE91  0004.  Mobay 
Corp.  Registration  is  for  Metribuzin  to 
be  used  on  field  com  to  control  weeds. 
July  2. 1991. 

EPA  SLNNo.  NE91 0005.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  crop  grasses  to  control  weeds. 
June  6, 1991. 

North  Carolina 

EPA  SLNNo.  NC91 0007.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
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maggot,  fhiitworm,  and  curculio.  July  26. 
1991. 

Mississipiri 

EPA  SLNNo.  MS  91  0011.  BASF  Corp. 
Registration  is  for  Bentazon  for  use  in 
rice  for  control  of  mixed  populations  of 
grasses,  sedges,  and  broadleaf  weeds. 
May  15, 1991. 

EPA  SLNNo.  MS  91 0012.  Cleveland 
Chemical  Corp-  Registration  is  for 
Monosodium  Acid  Methanearsonate  for 
use  on  cotton  to  control  weeds.  May  31, 
1991. 

EPA  SLNNo.  MS  91  0013.  Cleveland 
Chemical  Corp.  Registration  is  for 
Monosodium  Acid  Methanearsonate  for 
use  on  cotton  to  control  weeds.  May  31, 
1991. 

EPA  SLNNo.  MS  91  0014.  Cleveland 
Chemical  Corp.  Registration  is  for 
Disodium  Methanearsonate  for  use  on 
cotton  to  control  weeds.  May  31, 1991. 

EPA  SLNNo.  MS  91 0016.  Palmetto 
Wood  Fiber  Corp.  Registration  is  for 
Monosodium  Methanearsonate  to  be 
used  on  the  crop  kenaf  to  control  weeds. 
June  14, 1991. 

EPA  SLNNo.  MS 91 0017.  Mississippi 
Delta  Fiber  Cooperative.  Registration  is 
for  Monosodium  Methanearsonate  to  be 
used  on  the  crop  kenaf  to  control  weeds. 
June  14, 1991. 

Montana 

EPA  SLNNo.  MT91  0003.  Sandoz 
Crop  Protection  Corporation. 
Registration  is  for  Dicamba  to  be  used 
on  seeded  barley  to  control  broadleaf 
weeds.  July  18, 1991. 

EPA  SLNNo.  MT91  0004.  Platte 
Chemical  Co.  Registration  is  for  Phorate 
to  be  used  on  potatoes  to  control  leaf 
miners,  aphids,  leafhoppers,  and 
psyllids.  June  7, 1991. 

Nebraska 

EPA  SLNNo.  NE91 0002.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  crop  grasses  to  control  weeds. 
July  2, 1991. 

EPA  SLNNo.  NE91  0003.  E.I.  du  Pont 
deNemours  and  Co.,  Inc.  Registration  is 
for  Metsulfuron  Methyl  to  be  used  on 
wheat  or  barley  to  control  weeds.  July  2, 
1991. 

EPA  SLNNo.  NE91  0004.  Mobay 
Corp.  Registration  is  for  Metribuzin  to 
be  used  on  field  com  to  control  weeds. 
July  2, 1991. 

EPA  SU^No.  NE91  0005.  Ciba-Geigy 
Corp.  Registration  is  for  Atrazine  to  be 
used  on  crop  grasses  to  control  weeds. 
June  6, 1991. 

North  Carolina 

EPA  SLNNo.  NC91 0007  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 


Propargite  to  be  used  on  peanuts  to 
control  two-spotted  spider  mites.  May  7, 
1991. 

EPA  SLNNo.  NC91 0014,  IQ 
Americas,  Inc.  Registration  is  for 
Fonofos  to  be  used  on  sweet  potatoes  to 
control  graphognathus.  July  3, 1991. 

EPA  SLNNo.  NC91 0015  ICI 
Americas,  Inc.  Registration  is  for 
Fonofos  to  be  used  on  sweet  potatoes  to 
control  graphognathus.  July  3, 1991. 

EPA  SLNNo.  NC91  0025  ICl 
Americas,  Inc.  Registration  is  for 
Fonofos  to  be  used  on  sweet  potatoes 
for  control  of  white-fringed  beetle 
larvae.  June  26, 1991. 

Ohio 

EPA  SLNNa  OH  91 0005.  FMC  Corp. 
Registration  is  for  Clomazone  to  be  used 
on  tobacco  for  control  of  broadleaf 
weeds.  May  30, 1991. 

Oregon 

EPA  SLNNa  OR  91 0001.  E.I.  du  Pont 
deNemours  and  Co.,  Ina  Registration  is 
for  Fenbutatin-oxide  to  be  used  in 
Christmas  tree  plantations  to  control 
spruce  spider  mite.  July  10, 1991. 

EPA  SLNNo.  OR  91  0008.  Platte 
Chemical  Co.  Registration  is  for 
Ethalfluralin  to  be  used  on  pumpkins 
and  squash  to  control  weeds.  July  29, 
1991. 

Pennsylvania 

EPA  SLNNo.  PA  91 0005.  Atochim 
North  America.  Registration  is  for 
DCNA,  Iprodione  to  be  used  on  stone 
fruits  to  control  brown  and  rhizopus  rot 
July  18, 1991. 

South  Carolina 

EPA  SLNNo.  SC91  0007.  Costal 
Chemical  Corp.  Registration  is  for 
Octanol  Decanol  to  be  used  on  flue- 
cured  tobacco  to  control  sucker  growth. 
June  12, 1991. 

South  DakoU 

EPA  SLNNo.  SD91 0003.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Dicamba  to  be  used  on  wheat  to  control 
broadleaf  weeds.  May  28, 1991. 

Texas 

EPA  SLNNo.  TX91 0008.  E.I.  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Metsulfuron  Methyl  to  be  used  in 
wheat  and  barley  for  control  of  weeds. 
May  23, 1991. 

EPA  SLNNo.  TX91  0009.  Wilbur-Ellis 
Co.  Registration  is  for  Methyl  Parathion 
to  be  used  on  cotton  to  control  thrips, 
yellow-striped  armyworm,  cotton 
ieafworm,  boll  weevil,  and  bollworm. 
May  5, 1991. 

EPA  SLN  No.  TX  91 0010.  Snowden 
Enterprises,  Inc.  Registration  is  for 


Sulfur  Dioxide  to  be  used  on  grapes  to 
control  gray  mold.  July  3, 1991. 

EPA  SLNNo.  TX91  0011.  Ciba-Geigy 
Corp.  Registration  is  for  Metalaxyl  to  be 
used  on  head  lettuce  to  control  downy 
mildew.  July  3, 1991. 

Washington 

EPA  SLNNo.  WA  91 0019.  UphaTech. 
Inc.  Registration  is  for  Zinc  Phosphide  to 
be  used  in  fields  to  control  meadow 
voles.  May  27, 1991. 

EPA  SLNNo.  WA  91  0026.  Lefeber 
Bulb  Co.,  Inc.  Registration  is  for 
Formaldehyde,  Methyl  Alcohol  to  be 
used  on  bulbs  of  da^odil  and  bulbous 
iris  to  control  nematodes,  bulb  flies, 
mites,  and  certain  pathogenic  fungi.  June 
6,1991. 

EPA  SLNNo.  WA  91 0027.  Lubbe 
Farms.  Registration  is  for  Formaldehyde, 
Methyl  Alcohol  to  be  used  on  bulbs  of 
daffodil,  bulbous  iris,  and  tuhps  for 
control  of  nematodes,  bulb  flies,  mites, 
and  certain  pathogenic  fungi.  June  6, 
1991 

EPA  SLNNo.  WA  91  0028.  Ciba-Geigy 
Corp.  Registration  is  for  Metalaxyl  and 
Mancozeb  to  be  used  on  radishes  to 
control  white  rusL  July  2, 1991. 

EPA  SLNNo.  WA  91  0029.  FMC  Corp. 
Registration  is  for  Endosulfan  to  be  used 
on  evening  primrose  to  control 
homworms.  July  18, 1991. 

EPA  SLNNo.  WA  91  0030.  Platte 
Chemical  Co.  Registration  is  for  Ethyl 
Parathion  to  be  used  on  rapeseed  to 
control  cabbage  seedpod  weevil.  July  9, 
1991. 

EPA  SLNNo.  WA  91 0031.  Ciba-Geigy 
Corp.  Registration  is  for  Midon  to  be 
used  on  bearing  apples  to  control  white 
apples,  leafhoppers,  and  green  and  rosy 
apple  aphids.  July  9, 1991. 

EPA  SLNNo.  WA  91  0033.  Uniroyal 
Chemical  Co.,  Inc.  Registration  is  for 
Propargite  to  be  used  on  sweet  com  to 
control  spotted  spider  mite.  July  31, 1991. 

EPA  SLNNo.  WA  91 0034.  Platte 
Chemical  Co.  Registration  is  for 
trifluralin  to  be  used  on  evening 
primrose  to  control  weeds.  July  31, 1991. 

Wisconsin 

EPA  SLNNo.  WI91 0007.  FMC  Corp. 
Registration  is  for  Bifenthrin  to  be  used 
on  nonedible  omamental  plants  to 
control  bagworms.  scale  crawlers,  and 
twig  borers.  July  3. 1991. 

Disapprovals 

The  following  State  registrations  of 
pesticides  under  section  24(c]  of  FIFRA 
were  disapproved  by  the  Administrator 

Louisiana 

EPA  SLNNo.  LA  91 0001.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control 


seedling  blights.  Disapproved  June  24, 
1991. 

EPA  SLNNo.  LA  91 0002.  Rohm  and 
Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  rice  seed  to  control  seed 
rots  and  seedling  bhghts.  Disapproved 
June  24, 1991. 

Authority:  Section  24,  ai  amended.  92  Stat. 
835  (7  U.S.C.  136). 

Dated:  October  8, 1991. 

Aime  E.  Lindsay, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[PR  Doc.  91-29769  Filed  12-12-91:  a:45  am) 


IFRL-4041-61 

IssuarfCt  of  Final  General  NPDES 
Permit  for  Southern  Ute  Indian 
Reservation  in  Cotorado 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Fmal  NPDES  General 
Permit. 

summary:  EPA  on  this  dale  announces 
the  issuance  of  Colorado  General  Permit 
No.:  COG-07500a  for  facihties  engaged 
in  either  production  of  methane  gas  by 
means  of  coal-bed  degasification, 
dewatering  of  construction  excavatiooa 
to  facilitate  construction,  and/or 
hydrostatic  testing  of  pipelines  and  fluid 
vessels  at  locations  within  the 
geographical  boundaries  of  the  Southern 
Ute  Indian  Reservation.  The  Southern 
Ute  Indian  Reservation  is  located  in  the 
southwest  comer  of  the  State  of 
Colorado,  and  discharges  covered  by  the 
permit  will  drain  into  the  San  Juan  River 
Basin. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Shankland  at  (303)  293-1597  or 
Robert  J.  Burm  at  (303)  293-1793,  NPDES 
Branch  (8WM-C),  Water  Management 
Division,  Environmental  Protection 
Agency,  999 18th  Street,  suite  500. 
Denver  Colorado  80202-2466. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  proposed  permit  was  first  printed  in 
the  Federal  Register  on  October  2, 1990. 
Since  that  time,  changes  have  been 
made  in  response  to  comments  received 
from  the  State  of  New  Mexico,  the  U.S. 
Fish  and  Wildlife  Service  (USFAWSl 
and  several  other  interested  parties.  Of 
particular  note  were  concems  initially 
expressed  by  the  USFAWS  over  whether 
the  proposed  discharges  would 
adversely  affect  certain  endangered 
species  protected  under  the  Endangered 
Species  Act  However,  in  a  letter  of 
October  25, 1991,  th4  USF&WS 
concurred  that  the  discharges,  as 
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described  and  limited,  would  not  impact 
endangered  species. 

Copies  of  the  General  Permit.  Fact 
Sheet,  and  amended  Statement  of  Bases 
may  be  obtained  by  writing  to  the 
above-mentioned  contact  personis). 

Persons  interested  in  discharging 
under  the  auspices  of  the  general  permit 
should  first  request  a  copy  of  the  permit 
which  describes  the  procedures  that 
must  be  followed  to  gain  coverage  under 
the  permit.  Applicants  must  then  file  a 
complete  Notice  of  Intent  as  specified  in 
the  permit.  Once  all  the  application 
requirements  are  deemed  to  be  satisfied, 
the  permit  issuing  authority  will  have  up 
to  thirty  (30)  days  to  request  additional 
data  and/ or  deny  the  authorization 
under  the  general  permit  for  any 
particular  discharge.  If  the  person 
proposing  a  new  discharge  does  not 
receive  a  request  for  additional 
iiiformation.  or  a  notification  of  denial 
from  EPA.  authorization  to  discharge  in 
accordance  with  the  conditions  of  the 
permit  shall  be  deemed  granted.  For 
existing  individually  authorized 
discharges,  coverage  under  the  general 
permit  will  not  be  effective  unless  and 
until  the  individual  permit  is  either 
revoked  or  terminated. 

Dated:  December  4. 1991. 
James ).  Scherer, 

Regional  Administrator,  Region  VIII. 
[FR  Doc.  91-29853  Filed  12-12-91:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  New  Collection. 

Title:  Survey  of  Consumers  and 
Potential  Consumers  of  Flood  Insurance. 

Abstract-  The  Federal  Insurance 
Administration's  National  Flood 
Insurance  Program  (NFIP),  part  of  the 
Federal  Emergency  Management 
Agency,  will  conduct  a  telephone  survey 
of  existing  policyholders  and  potential 
buyers  of  federal  flood  insurance  to 
determine  their  reasons  for  buying  or 
not  buying  flood  insurance,  to  determine 
their  knowledge  or  lack  of  knowledge 
about  the  insurance,  to  obtain 
demographic  and  psychographic  data, 


and  if  they  have  a  policy,  to  learn  if  they 
are  satisfied  with  the  insurance  and  the 
servicing  of  it.  FEMA  will  use  the 
information  to  improve  the  marketing 
strategy  of  flood  insurance  as  an 
alternative  to  disaster  assistance  to 
meet  the  escalating  cost  of  repairing 
flood  damage  to  buildings  and  their 
contents.  The  information  will  also  be 
used  to  help  the  NFIP  to  diversify  the 
base  of  flood  insurance  policies  in  force 
in  those  states  where  there  is  less  risk  of 
a  major  disaster. 

Type  of  Respondents:  Individuals  and 
households.  Farms. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  125  Hours. 
Number  of  Respondents:  600. 
Estimated  Average  Burden  Hours  Per 
Response:  12.5  minutes. 
Frequency  of  Response:  One-Time. 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Unda  Borror.  (202)  646-2624.  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340,  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 
Dated:  December  4. 1991. 
Wesley  C  Moote. 

Director,  Office  of  Administrative  Support 
[FR  Doc.  91-29837  Filed  12-12-91;  8:45  am] 
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Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  to  a  currently 
approved  collection 

Title:  National  Fire  Academy  Resident 
Course  Evaluation 

Abstract  FEMA's  United  States  Fire 
Administration.  National  Fire  Academy 
uses  FEMA  Form  95-20.  National  Fire 
Academy  Resident  Course  Evaluation, 
to  assess  the  effectiveness  of  course 
materials  and  instructors  who  teach 
NFA  courses  at  the  National  Emergency 
Training  Center  located  in  Emitsburg, 
Maryland.  The  demographic  information 


collected  is  used  to  continually  assess 
the  needs  of  the  NFA  courses,  as  well  as 
the  needs  of  the  course  participants,  and 
to  identify  the  representation  of  the 
student  population. 

The  form  is  currently  approved  by 
OMB  under  control  number  3067-0199  as 
part  of  the  current  NFA  Course 
Monitoring  System.  However,  under  this 
request  for  approval  to  continue  use  of 
the  form,  the  NFA  is  requesting  separate 
approvals  for  evaluation  forms  under 
the  NFA  Course  Monitoring  System  and 
assignment  of  a  new  control  number  for 
the  form. 

Type  of  Respondents:  Individuals. 
Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,000  Hours. 
Number  of  Respondents:  4.000. 
Estimated  Average  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  One-Time 
(One  evaluation  form  per  course 
completed.) 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Unda  Borror,  (202)  646-2824.  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 
Dated:  December  4, 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support 
[FR  Doc.  91-29842  Filed  12-12-91: 8:45  am] 
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Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0199. 

Title:  Open  Learning  Fire  Service 
Program  (OLFSP)  Course  Evaluation. 

Abstract-  The  Open  Learning  Fire 
Service  Program  Course.  Evaluation 
form.  FEMA  Form  95-21.  is  used  in  the 
National  Fire  Academy's  independent 
study  baccalaureate  degree  program. 
The  NFA  uses  the  form  to  continually 
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collected  is  used  to  continually  assess 
the  needs  of  the  NFA  courses,  as  well  as 
the  needs  of  the  course  participants,  and 
to  identify  the  representation  of  the 
student  population. 

The  form  is  currently  approved  by 
0MB  under  control  number  3067-0199  as 
part  of  the  current  NFA  Course 
Monitoring  System.  However,  under  this 
request  for  approval  to  continue  use  of 
the  form,  the  NFA  is  requesting  separate 
approvals  for  evaluation  forms  under 
the  NFA  Course  Monitoring  System  and 
assignment  of  a  new  control  number  for 
the  form. 

Type  of  Respondents:  Individuals. 
Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,000  Hours. 
Number  of  Respondents:  4,000. 
Estimated  Average  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  One-Time 
(One  evaluation  form  per  course 
completed.) 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Unda  Borror,  (202)  646-2624,  500 
C  Street.  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340,  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 
Dated:  December  4, 1991. 
Wesley  C  Moon. 

Director.  Office  of  Administrative  Support 
[FR  Doc.  91-29842  Filed  12-12-01;  8:45  amj 
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Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0199. 

Title:  Open  Learning  Fire  Service 
Program  (OLFSP)  Course  Evaluation. 

AbstracU  The  Open  Learning  Fire 
Service  Program  Course.  Evaluation 
form.  FEMA  Form  95-21.  is  used  in  the 
National  Fire  Academy's  independent 
study  baccalaureate  degree  program. 
The  NFA  uses  the  form  to  continually 


assess  the  effectiveness  of  the  course 
materials,  instructor  interaction,  and 
program  administration.  The 
demographic  information  is  used  to 
continually  assess  the  needs  of  the 
Open  Learning  Fire  Service  Program,  as 
well  as  the  needs  of  the  course 
participants. 

Type  of  Respondents:  Individuals. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  500  Hours. 

Number  of  Respondents:  2.000. 

Estimated  Average  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  One-Time 
(One  evaluation  form  per  course 
completed.) 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2624,  500 
C  Street,  SW.,        shington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  bimien,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 
Building,  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  December  4, 1991. 
Wesley  C  Moora, 

Director,  Office  of  Administrative  Support 
(FR  Doc.  91-29843  Filed  12-12-91;  8:45  am] 
■HJJNO  CODE  (rtS-OI-H 


[FEMA-924-OR] 

Guam;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Territory  of 
Guam  (FEMA-924-DR),  dated  December 
4, 1991.  and  related  determinations. 
DATE  December  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472  (202)  646-3606. 
NOTICE:  Notice  is  hereby  given  that, 
effective  this  date  and  pursuant  to  the 
authority  vested  in  the  Director  of  the 
Federal  Emergency  Management 
Agency  under  Executive  Order  12146, 1 
hereby  appoint  Frank  L  Kishton  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 


This  action  terminates  my 
appointment  of  AJR.  Kite  as  Federal 
Coordinating  Office  for  this  disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Wallace  E.  Stickney. 

Director,  Federal  Emergency  Management 

Agency. 

(FR  Doc  91-29838  Filed  12-12-91;  8:45  am) 

BtLUMQ  CODE  STIS-Oa-M 


(FEMA-924-OR] 

Guam;  Notice  of  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Territory  of  Guam 
(FEMA-924-DR).  dated  December  4. 
1991,  and  related  determinations. 
dated:  December  4. 1991. 
FOR  further  information  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 
notice:  Notice  is  hereby  given  that,  in  a 
letter  dated  December  4, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  ReUef  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-288,  as  amended  by 
Public  Law  100-707),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  Guam, 
resulting  from  Typhoon  Yuri  on  Noveml)er  27, 
1991,  to  November  28. 1991,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Territory  of  Guam. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  a  waiver  is  requested,  FEMA 
may  consider  an  adjustment  of  the  cost 
sharing  terms  at  a  later  date  when  more 
definitive  information  is  available. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 


exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Mr.  A.  R.  Kite  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coord^ating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Territory  of  Guam  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  Territory  of  Guam  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Wallace  E.  Stickney. 

Director,  Federal  Emergency  Management 

Agency. 

(FR  Doc.  91-29841  Filed  12-12-91;  8:45  am) 

MUJNQ  COOC  •71«-02-«l 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Jacksonville  Port 
Authority,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200576-002. 

Title:  Jacksonville  Port  Authority/Blue 
Star  pace  Marine  Terminal  Agreement. 

Parties: 

Jacksonville  Port  Authority, 

Blue  Star  Pace,  Ltd. 

Synopsis:  The  Agreement,  filed  on 
December  2, 1991.  amends  the  schedule 
of  fees  and  charges  by  adding  reefer 
usage  and  adding  an  additional  acre. 

By  Order  of  the  Federal  Maritime 
Commission. 


65088 
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Dated:  December  9, 1991. 
|ofl«ph  C  Polking, 
Secretary 
|FR  Doc  91-29801  Filed  12-12-«1: 8:45  amj 

MIXING  COOC  •73>-M-ll 

FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
desi^ated  periods  before 
consummation  of  such  plans.  Section 
7A[b]{2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  111291  and  112291 


Name  of  acquiring  person,  name  o(  acquired  person,  name  o<  acquirad  entity 


PMNNo. 


termirtated 


LASMO  pic.  American  Ultramar  Limited,  Uttramar  PLC _. 

Liberty  Media  Corporation.  Tete-Commurecations.  Inc..  Tele-Communications.  Inc . 

Harron  Communicabons  Corp..  Glenn  R.  Jones.  Jories  Spacelink,  Ltd 

Edward  J.  Foley,  Ul.  C.E  Thomas  Cleveland.  H.O  Penn  Machinery  Company,  Inc- 

Unitel  Video,  inc.,  Banta  Corporation,  Editel  Division  of  Banta  Corporation _. 

Paloma  Industnes,  Ltd  .  Watsco.  Inc  .  Heating  &  Cooing  Supply.  Inc..- 

W  H  Smith  Group  PLC,  Dan  Paradies,  Senses  Joint  Venture.... 

ParanxxjTTt  Communcations  Inc..  Maxwell  Communication  Corporation  pic,  Maonfltan  Computer  PuMshing  diviaioa.. 

RWE  AG,  El.  du  Pont  de  Nemours  and  Company,  Consol,  Inc _ _ 

El  du  Pont  de  Nemours  and  Company,  RWE  AG,  Rheinbraun  U.S.  Corpontton  A  Conrttain  Coal  Oompany 

Hanson  PLC.  Robert  Winnerman,  International  Mini-Warehouse  Associatae,  LP — -_ 

Michael  S  Smith.  Associated  Natural  Gas  Corporation.  Dacono  Oil  Corapany 

Viatech.  Inc..  Peter  Kiewit  Sons*.  Inc.,  Continental  Plastic  Containers.  Inc ™_„„™......™.... 

P\xiA  Ltd..  Peter  Kiewit  Sons'.  \nc..  Commental  Ptaslic  Containers,  Inc __~ _........ 

Wartxjrg,  Pincus  Investors,  LP.,  Gilbert  Media  Associates,  LP.,  Gilbert  Meda  Assooatea.  LP 

Ogden  Coiporation,  Chevron  Corporation.  Chevron  Geott^ermal  Company  of  Califorma 

Sara  Lee  Corporalioa  Playtex  FP  Group  Incorporated.  Playtex  FP  Group  Incorporated .. 

Ford  Motor  Company.  Xerox  Corporation,  Circle  Business  Credit  inc _ _ 

Vitro,  Sooedad  Anonima,  Corning  Incorporated,  NEWCO.. 
Coming  Incorporated.  Vitro.  Sooedad  Anonkna,  NEWCO.. 


cue  International  Inc..  Entertairvnent  Publishing  Corp.,  Entertainment  Putriishing  Corp..- 
Hughes  and  Sheila  Potiker.  CUC  International  Inc..  CUC  International.  Inc ... 


Michael  T.  Kennedy,  Scott  Paper  Company,  Scott  Container  Products  Group,  kx;.  and  WinCup,  Inc . 

HEALTHSOUTH  RehabiMation  Corporation.  Humana  Inc  .  Humana  Virginia  Hospital  Corporation 

Saurer  Group  tnvestnwnls  Ltd.,  XI  Holdangs.  Inc..  XI  Holdings,  Inc.. 
Saurer  Group  Holding  Inc..  XJ  Holdings.  Inc.  XJ  Holdings.  Inc...„ 


B2-0086 
92-0147 
92-0057 
82-0113 
92-0120 
92-0145 
92-0149 
92-0063 
92-0101 
92-0102 
92-01  IS 
92-0148 
92-0151 
92-0152 
92-0150 
92-0153 
92-0173 
92-0174 
91-1311 
91-1312 
92-0106 
92-0107 
92-0164 
92-0176 
92-0188 
92-0189 


11/13/91 
11/13/91 
11/14/91 
11/14/91 
11/14/91 
11/14/91 
11/14/91 
11/15/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/18/91 
11/20/91 
11/20/91 
11/20/91 
11/20/91 
11/21/91 
11/21/91 
11/21/91 
11/21/91 
11/22/91 
11/22/91 
11/22/91 
11/22/91 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office.  Bureau  of  Competidon,  Room 
303.  Washington,  DC  20580,  (202)  326- 

3ioa 

By  Direction  of  the  Commission. 
Donald  S.  Clarlc, 

Secretary. 

[FR  Doc.  91-29828  Filed  12-12-91;  8:45  am] 

BILLING  COOE  8750-01-M 


[File  No.  911  0127] 

Service  Corporation  International; 
Proposed  Consent  Agreement  With 
Analysis  To  AkI  PubHc  Comment 

agency:  Federal  Trade  Commission. 
action:  F^oposed  Consent  Agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Houston,  Texas, 
based  corporation  to  divest  four  Pierce 
Brothers  fimeral  homes  and,  for  ten 
years,  to  obtain  prior  Commission 
approval  before  acquiring  any 
additional  funeral  homes  in  the  San 
Bernardino/Riverside,  California,  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  11. 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Alphin,  Atlanta  Regional 
Office,  Federal  Trade  Commission,  1718 
Peachtree  St..  NW..  room  1000.  Atlanta, 


GA.  30367.  (404)  347-4836;  or  John 
Jacobs,  Los  Angeles  Regional  Office, 
1100  Wilshire  Blvd.,  Suite  13209,  Los 
Angeles.  CA  90024.  (213)  575-6602. 

SUPnJEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b](6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 


day.  December  13,  1991  /  Notices 
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ONBrnvEEN:  111291  AND  112291 


period  provided  by  law  and  the 
premeiger  notiGcatioo  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Departntent  of  {ustice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


o<  acquirad  entity 

l^wN  No. 

Oirto 
terminated 

92-0086 
92-0147 
92-0057 
92-0113 
92-0120 
92-0145 
92-0149 
92-0063 
92-0101 
02-0102 
92-0119 
92-0148 
92-0151 
92-0152 
92-0150 
92-0153 
92-0173 
92-0174 
91-1311 
91-1312 
92-0106 
92-0107 
92-0164 
92-0176 
92-0188 
02-0189 

11/13/01 





11/13/91 
11/14/91 



11/14/91 

;            ::: 

11/14/91 

11/14/91 

11/14/91 
11/15/91 

11/18/01 

'(in  CoftI  Oomotttf       —i. 

11/18/91 

11/18/91 

11/18/91 

11/16/91 

11/18/91 

L  LP      „- 

11/20/01 

11/20/91 

11/20/91 

_..._,._ ..J 

11/20/91 

-...-..-             ^ 

11/21/01 

1 

11/21/91 

11/21/01 

11/21/91 

inCup  tnc . ..«.«„      — 

11/22/91 

Kxation        

11/22/91 

11/22/91 

11/22/91 
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GA.  30367.  (404)  347-4836;  or  John 
Jacobs,  Los  Angeles  Regional  Office, 
1100  Wilshire  Blvd.,  Suite  13209,  Los 
Angeles.  CA  90024.  (213)  575-6602. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b](6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 


The  Federal  Trade  Commission 
having  initiated  an  investigation  of  the 
proposed  acquisition  of  the  voting 
securities  of  Pierce  Brothers  Holding 
Company  ("Pierce  Brothers")  by  Service 
Corporation  International,  a  corporation 
hereinafter  sometimes  referred  to  as 
"proposed  respondent"  or  "SCL"  and  it 
now  appearing  that  the  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  cease  and  desist  from 
certain  acts. 

It  is  hereby  agreed  By  and  between 
proposed  respondent,  its  duly 
authorized  officer  and  attorney,  and 
coimsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  SCI  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Texas,  with  its 
office  and  principal  place  of  business 
located  at  1929  Allen  Parkway,  Houston, 
Texas. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  require)  and  decision,  in 
disposition  of  the  proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that,  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  "SCI"  or  "respondent"  means 
Service  Corporation  International,  its 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  SCI.  successors 
and  assigns,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives. 

B.  "Pierce  Brothers"  means  Pierce 
Brothers  Holding  Company,  its 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Pierce  Brothers, 
successors  and  assigns,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives. 

C.  "Funerals"  means  a  group  of 
services  provided  at  the  death  of  an 
individual,  the  focus  of  which  is  some 
form  of  commemorative  ceremony  of  the 
life  of  the  deceased  at  which  ceremony 
the  body  is  present;  this  group  of 


services  ordinarily  includes,  but  is  not 
limited  to:  the  removal  of  the  body  from 
the  place  of  death;  its  embalming  or 
other  preparation;  making  available  a 
place  for  visitation  and  viewing,  for  the 
conduct  of  a  funeral  service,  and  for  the 
display  of  caskets  and  outside  cases; 
and  the  arrangement  for  and 
conveyance  of  the  body  to  a  cemetery  or 
crematory  for  final  disposition. 

D.  "Funeral  establishment"  means  the 
Assets  and  Businesses  of  a  facility  that 
provides  funerals. 

E.  "Assets  and  Businesses"  include 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
including,  but  not  limited  to,  the 
following: 

1.  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

2.  All  machinery,  fixtures,  equipment, 
furniture,  tools  and  other  tangible 
personal  property; 

3.  All  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment,  provided  that  the  trade 
name  "Pierce  Brothers"  need  not  be 
included; 

4.  All  right,  title  and  interest  in  the 
books,  records  and  files  pertinent  to  any 
of  the  Properties  to  be  Divested. 

F.  "Properties  to  be  Divested"  means 
all  of  the  Assets  and  Businesses  of  the 
following  funeral  establishments: 

1.  Cortner-Pierce  Brothers  Chapel,  221 
Brookside  Ave.,  Redlands,  CA  92373. 

2.  Pierce  Brothers  Ingold  Chapel.  8277 
Juniper  Ave.,  Fontana,  CA  92335. 

3.  Mark  B.  Shaw,  1525  N.  Waterman 
Ave.,  San  Bernardino,  CA  92404. 

4.  Rubidoux  Mortuary,  6091  Mission 
Blvd.,  Riverside,  CA  92509. 

It  is  ordered  That,  within  twelve  (12) 
months  after  the  date  this  order 
becomes  final,  respondent  shall  divest, 
absolutely  and  in  good  faith,  the 
Properties  to  be  Divested.  The 
Properties  to  be  Divested  are  to  be 
divested  only  to  an  acquirer  or  acquirers 
that  receive  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestitures  required  by  this  order  is  to 
ensure  the  continuation  of  the  Properties 
to  be  Divested  as  ongoing  viable 
enterprises  and  to  remedy  the  lessening 
of  competition  alleged  in  the 
Commission's  complaint. 

/// 

It  is  further  ordered  That,  pending 
divestiture,  respondent  shall  maintain 
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the  viability  and  marketability  of  the 
Properties  to  be  Divested  and  shall  not 
cause  or  permit  the  destruction, 
removal,  or  impairment  of  any  assets  or 
businesses  of  the  Properties  to  be 
Divested,  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear. 

IV 

It  is  further  ordered  That: 

A.  If  respondent  has  not  divested  the 
Properties  to  be  Divested  as  required  by 
Paragraph  II  of  this  order  within  twelve 
(12)  months  after  the  date  this  order 
becomes  final  respondent  shall  consent 
to  the  appointment  of  a  trustee  by  the 
Commission  to  divest  the  remaining 
Properties  to  be  Divested.  In  the  event 
the  Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(7] 
of  the  Federal  Trade  Commission  Act 
15  U.S.C.  45(/],  or  any  other  statute 
enforced  by  the  Commission, 
respondent  shall  similarly  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it.  including  a  court- 
appointed  trustee,  pursuant  to 
Paragraph  5[I]  of  the  Federal  Trade 
Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  SCI  to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  WJi..  of  this  order, 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers, 
authorities,  duties  and  responsibilities: 

1.  TTie  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest 
the  remaining  Properties  to  be  Divested. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  eighteen-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission,  or  by  the  Court  for  a 
court-appointed  trustee;  provided, 
however,  Tha<  the  Commission  or  court 


may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  relating  to  the 
remaining  Properties  to  be  Divested,  or 
any  other  relevant  information,  as  the 
trustee  may  reasonably  request. 
Respondent  shall  develop  such  financial 
or  other  information  as  such  tnistee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Respondent  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestitures.  Any 
delays  in  divestiture  caused  by 
respondent  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 

5.  Subject  to  the  respondent's  absolute 
and  unconditional  obligation  to  divest  at 
no  minimum  price  and  the  purpose  of 
the  divestiture  as  stated  in  Paragraph  11 
of  this  order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  the  remaining  Properties  to  be 
Divested.  The  divestiture  shall  be  made 
in  the  manner  set  out  in  Paragraph  II; 
provided,  however,  That  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  die 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  seoirity,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
respondent,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
or  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approved  by  the 
Commission  and.  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees 
from  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
respondent  and  the  trustee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
a  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  remaining  Properties  to  be 
Divested 


7.  Except  in  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  respondent  for  any 
action  taken  or  not  taken  in 
performance  of  the  trusteeship. 
Respondent  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  or 
habihties  arising  in  any  manner  out  ot 
or  in  connection  with,  the  trustee's 
duties  under  this  order,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  cormected  with  the 
preparation  for  or  defense  of  any  claim 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  such  habilities. 
claims,  or  expenses  result  from 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  of  the  trustee. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  respondent  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligenUy,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraph  IV.A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  order. 

11.  The  trustee  shall  have  no 
obligati(Hi  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

The  trustee  shall  report  in  writing  to 
respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 


//  is  furthered  ordered  That 
respondent  shall  comply  with  the 
Agreement  to  Hold  Separate,  attached 
hereto  and  made  a  part  hereof  as 
Appendix  I.  Said  agreement  shall 
continue  in  effect  until  respondent  has 
divested  the  Properties  to  be  Divested  or 
until  such  other  time  as  the  Agreement 
to  Hold  Separate  provides. 

VI 

It  is  further  ordered  That,  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondent  has  fully 
complied  with  Paragraph  II  of  this  order. 
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7.  Except  in  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  respondent  for  any 
action  taken  or  not  taken  in 
performance  of  the  trusteeship. 
Respondent  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  tdaims,  damages,  or 
liabihties  arising  in  any  manner  out  of. 
or  in  connection  with,  the  trustee's 
duties  under  this  order,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connected  with  the 
preparation  for  or  defense  of  any  claim 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  such  liabilities, 
claims,  or  expenses  result  from 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  of  the  trustee. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and.  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  respondent  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraph  TV  A.,  of  this 
order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

The  trustee  shall  report  in  writing  to 
respondent  and  to  the  Commission 
every  sixty  (60]  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 


It  is  furthered  ordered  That 
respondent  shall  comply  %vith  the 
Agreement  to  Hold  Separate,  attached 
hereto  and  made  a  part  hereof  as 
Appendix  L  Said  agreement  shall 
continue  in  effect  until  respondent  has 
divested  the  Properties  to  be  Divested  or 
until  such  other  time  as  the  Agreement 
to  Hold  Separate  provides. 

VI 

It  is  further  ordered  That,  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondent  has  fully 
complied  with  Paragraph  II  of  this  order. 


respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  that 
provision.  Respondent  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestitures  required  by  this 
order,  including  the  identify  of  all 
parties  contacted.  Respondent  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  and  all  internal 
memoranda,  reports,  and 
recommendations  concerning  the 
required  divestitures. 

VII 

It  is  further  ordered  That  for  a  period 
of  ten  (10)  years  after  the  date  this  order 
becomes  final,  respondent  shall  cease 
and  desist  from  acquiring,  directly  or 
indirectly,  through  subsidiaries  or 
otherwise,  without  the  prior  approval  of 
the  Commission,  any  aasets  of  or  any 
stock,  share  capital  or  equity  or  other 
interest  in  a  fimeral  estabhshment 
located  within  portions  of  San 
Bernardino  County  and  Riverside 
County,  being  more  particularly 
described  as  follows:  Beginning  at  the 
intersection  of  Interstate  15  and 
Highland  Avenue  in  San  Bernardino 
County,  thence  turning  southeriy  along 
Interstate  15  to  its  intersection  with 
Riverside  Freeway,  Route  91,  thence 
northeasterly  along  the  Riverside 
Freeway  to  its  intersection  with  Central 
Avenue,  thence  easterly  along  Central 
Avenue  to  its  easterly  terminus  at 
Alessandro  Boulevard,  thence  easterly 
to  the  intersection  of  Interstate  215  and 
Route  60,  thence  easterly  along  Route  60 
to  the  intersection  of  Moreno  Beach 
Drive,  thence  northerly  along  Moreno 
Beach  Drive  to  its  northern  terminus, 
thence  northerly  to  the  intersection  of 
Interstate  10  and  Orange  Street,  thence 
northerly  along  Orange  Street  to  its 
intersection  with  Boulder  Avenue, 
thence  northerly  along  Boulder  Avenue 
to  its  Intersection  with  Highland 
Avenue,  thence  westerly  along  Highland 
Avenue  to  its  easterly  intersection  with 
Route  259.  thence  westerly  along  Route 
259  to  its  westerly  intersection  with 
Highland  Avenue,  thence  westerly  along 
Highland  Avenue  to  its  intersection  with 
Interstate  15  and  the  point  of  the 
beginning;  provided,  however.  That  this 
prohibition  shall  not  apply  to  the 
construction  of  new  facilities  by 
respondent.  The  geographic  areas 
defined  above  are  to  be  interpreted  in 
accordance  with  the  1990  Thomas  Street 
Guide  and  Directory  for  each  of 


Riverside  County  and  San  Bernardino 
County. 

VIII 

It  is  farther  ordered  That,  for  a  period 
of  ten  (10)  years  after  the  date  this  order 
becomes  final,  notwithstanding  the 
requirements  of  Paragraph  VII.  hereof, 
respondent  may  acquire  through  default 
or  foreclosure  proceedings  any  interest 
in  a  funeral  establishment  located  in  the 
areas  defined  in  Paragraph  VII; 
provided,  however.  That  respondent 
must  give  the  Commission  notice  of  such 
acquisition  within  ten  (10)  days  of  the 
acquisition.  Within  thirty  (30)  days  of 
such  acquisition  respondent  must  apply 
for  Commission  approval  of  the 
acquisition.  If  the  Commission  does  not 
approve  the  acquisition,  respondent 
shall  divest  such  interest  in  accordance 
with  the  terms  of  Paragraphs  U.,  HI.,  and 
IV.  of  this  order.  Prom  the  date  of 
acquisition  until  such  time  as  the 
Commission  approves  the  acquisition  or, 
if  the  acquisition  is  not  approved,  until 
the  interest  is  divested,  respondent  shall 
hold  separate,  as  required  by  the  Hold 
Separate  Agreement  attached  hereto, 
any  funeral  establishment  in  which  such 
an  interest  is  acquired. 

IX 

It  is  further  ordered  That,  one  year 
after  the  date- this  order  becomes  final 
and  annually  thereafter  for  nine  (9) 
years,  and  at  such  other  times  as  the 
Commission  may  require,  respondent 
shall  file  with  the  Commission  a  verified 
written  report  of  its  comphance  with 
Paragraphs  VII.  and  VOL  of  this  order. 
Such  reports  shall  include,  but  not  be 
limited  to,  a  listing  of  all  acquisitions 
and  the  acquired  locations'  addresses, 
including  but  not  limited  to  acquisitions 
due  to  default,  foreclosure,  proceedings 
or  purchases  in  foreclosure,  made  by 
respondent  during  the  12  months 
preceding  the  date  of  the  report 


It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  respondent  made  to  their 
principal  offices,  respondent  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

A.  Access,  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order. 


B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent. 
who  may  have  counsel  present 
regarding  such  matters. 

XI 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  organization,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor,  the 
creation  or  dissolution  of  subsidiaries, 
or  any  other  change,  that  may  affect 
compliance  obligations  arising  out  of 
this  order. 

Appendix  I — Agreement  To  Hold 
Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between  Service 
Corporation  International  ("SCI"),  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas, 
with  its  principal  executive  offices 
located  at  1929  Allen  Parkway.  Houston, 
Texas,  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Govenunent.  established  under  the 
Federal  Trade  Commission  Act  of  1914. 
15  U.S.C  41.  et  seq.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  On  or  about  September  27. 
1991.  SCI  entered  into  an  Agreement  and 
Plan  of  Merger  with  Pierce  Brothers 
Holding  Company  ("Pierce  Brothers"),  hi 
which  (1)  Pierce  Brothers  would  be 
merged  into  Pierce  Brothers  Acquisition 
Corp.,  a  wholly-owned  subsidiary  of 
SCI.  and  (2)  Pierce  Brothers 
shareholders  would  receive  cash  and 
SCI  common  stock  (hereinafter  the 
"Acquisition");  and 

Whereas,  Both  Pierce  Brothers  and 
SCI  own  funeral  establishments  that 
provide  funerals  to  consumers;  and 

Whereas,  The  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  the  Acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission;  and 

Whereas,  If  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  (the  'SCI/Pierce  Consent 
Agreement"),  the  Commission  must 
place  the  SCI/Pierce  Consent 
Agreement  on  the  public  record  for 
public  comment  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  \  2.34  of  the 
Commission's  Rules:  and 
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Whereas,  The  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  the  status  quo 
ante  and  holding  separate  the  assets 
and  businesses  of  certain  Pierce 
Brothers  funeral  establishments  listed  in 
Exhibit  A  attached  hereto  and  made  a 
part  hereof  (hereinafter  "Hold  Separate 
Assets")  until  the  divestitures 
contemplated  by  the  SCI/Pierce  Consent 
Agreement  have  been  made,  divestitures 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible  or 
might  be  less  than  an  elective  remedy; 
and 

Whereas,  If  the  Commission  Hnally 
accepts  the  order  contained  in  the  SCI/ 
Pierce  Consent  Agreement.  SCI  agrees, 
for  a  period  of  10  years  after  the  date  the 
order  becomes  final,  to  notify  the 
Commission  of  the  acquisition,  by 
default  or  foreclosure  proceedings,  of 
any  interest  in  a  funeral  establishment 
in  three  specified  geographic  areas  and 
to  hold  such  funeral  establishment 
separate  until  such  time  as  the 
Commission  approves  the  acquisition  or 
the  interest  is  divested;  and 

Whereas,  The  purposes  of  this 
Agreement  are  to:  (1)  Preserve  the  Hold 
Separate  Assets  as  viable  independent 
businesses  pending  the  divestitures 
described  in  the  SCI/Pierce  Consent 
Agreement;  (2)  preserve  the 
Commission's  ability  to  require  the 
divestitures  of  the  funeral 
establishments  required  by  the  SCI/ 
Pierce  Consent  Agreement;  and  (3) 
remedy  any  anticompetitive  aspects  of 
the  Acquisition;  and 

Whereas.  SCI's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  SCI  that  the 
Acquisition  is  illegal;  and 

Whereas,  SCI  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

Now,  Therefore.  The  Parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless  the 
Commission  determines  to  reject  the 
SCI/Pierce  Consent  Agreement,  it  will 
not  seek  further  relief  from  SCI  with 
respect  to  the  Acquisition,  except  that 
the  Commission  may  exercise  any  and 
all  rights  to  enforce  this  Agreement,  the 
SCI /Pierce  Cons«:nt  Agreement  to  which 
it  is  annexed  and  made  a  part  thereof 
and  any  order  issued  against  SCI.  as 
follows: 


1.  SCI  agrees  to  execute  and  be  bound 
by  the  SCI/Pierce  Consent  Agreement. 

2.  SCI  shall  hold  the  Hold  Separate 
Assets  separate  and  apart  as  follows:  (i) 
The  funeral  establishments  to  be 
divested  under  Paragraph  II  of  the  order 
contained  in  the  SCI/Pierce  Consent 
Agreement  from  the  date  this  Agreement 
is  accepted  until  the  first  to  occur  of  (a) 
ten  business  days  after  the  Commission 
withdraws  its  acceptance  of  the  SCI/ 
Pierce  Consent  Agreement  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules  or  (b)  the  date  the 
divestitures  required  by  the  order 
contained  in  the  SCI/Pierce  Consent 
Agreement  are  accomplished;  and  (ii) 
any  funeral  establishments  acquired  by 
SCI  through  default  or  foreclosure  and 
subject  to  Paragraph  VIII  of  the  order 
contained  in  the  SCI/Pierce  Consent 
Agreement  from  the  date  SCI  acquires 
any  interest  through  default  or 
foreclosure  in  any  such  funeral 
establishment  until  (a)  the  Commission 
grants  approval  of  the  acquisition  or  (b) 
any  divestiture  ordered  by  the 
Commission  is  accomplished.  SCI's 
obligation  to  hold  the  Hold  Separate 
Assets  separate  and  apart  shall  be  on 
the  following  terms  and  conditions  and 
for  the  periods  set  forth  in  Exhibit  A: 

a.  SCI  shall  hold  separate  and  apart 
the  Hold  Separate  Assets. 

b.  Except  as  provided  herein  and  as  is 
necessary  to  assure  compliance  with 
this  Agreement  and  the  Consent  Order. 
SCI  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Hold  Separate  Assets  or 
any  of  their  operations  or  businesses. 

c.  SCI  shall  cause  the  Hold  Separate 
Assets  to  continue  using  their  present 
names  and  trade  names,  and  shall 
maintain  and  preserve  the  viability  and 
marketability  of  each  of  the  Hold 
Separate  Assets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketability  or  viability. 

d.  SCI  shall  refrain  from  taking  any 
actions  that  may  cause  any  material 
adverse  change  in  the  business  or 
fmancial  conditions  of  the  Hold 
Separate  Assets. 

8.  SCI  shall  not  change  the 
composition  of  the  management  of  the 
Hold  Separate  Assets,  except  that  SCI 
may  fill  vacancies  and  remove 
management  for  cause. 

f.  SCI  shall  maintain  separate 
fmancial  and  operating  records  and 
shall  prepare  separate  fmancial 
statements  for  the  Hold  Separate  Assets 
and  shall  provide  the  Commission  with 
quarterly  and  annual  financial 
statements  for  each  funeral 
establishment  within  ten  days  of  their 
availability. 


g.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  dispose  of 
assets,  SCI  shall  not  receive  or  have 
access  to.  or  the  use  of,  any  of  the  Hold 
Separate  Assets'  "material  confidential 
information"  not  in  the  public  domain, 
except  as  such  information  would  be 
available  to  SCI  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purpose  set  out  in  this  subparagraph. 
("Material  confidential  information."  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  SCI  from 
sources  other  than  Pierce  Brothers,  and 
includes  but  is  not  limited  to  pre-need 
customer  lists,  prices  quoted  by 
suppliers,  or  trade  secrets.) 

h.  All  earnings  and  profits  of  the  Hold 
Separate  Assets  shall  be  held  separate. 
If  necessary,  SCI  shall  provide  any  or  all 
of  the  Hold  Separate  Assets  with 
su^icient  working  capital  to  operate  at 
their  current  levels. 

i.  SCI  shall  refrain  from,  directly  or 
indirectly,  encumbering,  selling, 
disposing  of.  or  causing  to  be  transferred 
any  assets,  property,  or  business  of  the 
Hold  Separate  Assets,  except  that  the 
Hold  Separate  Assets  may  advertise, 
purchase  merchandise  and  sell  or 
otherwise  dispose  of  merchandise  in  the 
ordinary  course  of  business,  and  SCI 
may  sell  or  otherwise  dispose  of  assets, 
property  or  business  to  accomplish  the 
divestitures  required  by  any  order 
issued  against  SCI. 

3.  The  parties  agree  that,  if  the 
Commission  finally  approves  and  issues 
the  order  in  the  SCI/Pierce  Consent 
Agreement,  this  Agreement  shall  remain 
in  effect  until  ten  (10)  years  after  the 
date  said  order  becomes  final. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  SCI  to  divest  itself  of  the  shares 
of  Pierce  Brothers  stock  that  SCI  may 
acquire,  or  to  compel  SCI  to  divest  any 
assets  or  businesses  of  Pierce  Brothers 
that  it  may  hold,  or  to  seek  any  other 
injunctive  or  equitable  relief,  SCI  shall 
not  raise  any  objection  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  SCI  also  waives  all  rights  to 
contest  the  validity  of  this  Agreement. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
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g.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  dispose  of 
assets.  SCI  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  of  the  Hold 
Separate  Assets'  "material  confidential 
information"  not  in  the  public  domain, 
except  as  such  information  would  be 
available  to  SCI  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purpose  set  out  in  this  subparagraph. 
("Material  confidential  information,"  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  SCI  from 
sources  other  than  Pierce  Brothers,  and 
includes  but  is  not  limited  to  pre-need 
customer  lists,  prices  quoted  by 
suppliers,  or  trade  secrets.) 

h.  All  earnings  and  profits  of  the  Hold 
Separate  Assets  shall  be  held  separate. 
If  necessary,  SCI  shall  provide  any  or  all 
of  the  Hold  Separate  Assets  with 
sufficient  working  capital  to  operate  at 
their  current  levels. 

i.  SCI  shall  refrain  from,  directly  or 
indirectly,  encumbering,  selling, 
disposing  of,  or  causing  to  be  transferred 
any  assets,  property,  or  business  of  the 
Hold  Separate  Assets,  except  that  the 
Hold  Separate  Assets  may  advertise, 
purchase  merchandise  and  sell  or 
otherwise  dispose  of  merchandise  in  the 
ordinary  course  of  business,  and  SCI 
may  sell  or  otherwise  dispose  of  assets, 
property  or  business  to  accomplish  the 
divestitures  required  by  any  order 
issued  against  SCI. 

3.  The  parties  agree  that,  if  the 
Commission  finally  approves  and  issues 
the  order  in  the  SCI/Pierce  Consent 
Agreement,  this  Agreement  shall  remain 
in  effect  until  ten  (10)  years  after  the 
date  said  order  becomes  final. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  SCI  to  divest  itself  of  the  shares 
of  Pierce  Brothers  stock  that  SCI  may 
acquire,  or  to  compel  SCI  to  divest  any 
assets  or  businesses  of  Pierce  Brothers 
that  it  may  hold,  or  to  seek  any  other 
injunctive  or  equitable  relief,  SCI  shall 
not  raise  any  objection  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  SCI  also  waives  all  rights  to 
contest  the  validity  of  this  Agreement. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
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recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  SCI 
made  to  its  principal  office,  SCI  shall 
make  available  to  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  All  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  SCI 
relating  to  any  ntatters  contained  in  this 
Agreement,  for  inspection  and  copying 
during  office  hours  and  in  the  presence 
of  counsel;  and. 

b.  Upon  five  (5)  days  notice  to  SCI, 
and  without  restraint  or  interference 
from  SCI,  officers  or  employees  of  SCI, 
who  may  have  counsel  present,  for 
interviews  regarding  any  such  matters. 

This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Exhibit  A— Hold  Se|>arate  Assets  and 
Tioie  Period  of  Hold  Separate 
ObiigatioQS 

1.  The  following  six  funeral 
establishments  shall  be  held  separate 
until  the  divestiture  of  Cortner-Pierce 
Brothers  Chapel.  Pierce  Brothers  Ingold 
Chapel,  Mark  B.  Shaw,  and  Rubiodoux 
Mortuary  pursuant  to  the  order  as  is  set 
forth  in  the  SCI /Pierce  Consent 
Agreement: 

Cortner-Pierce  Brothers  Chapel.  221 

Brookside  Ave.,  Redlands,  CA  92373. 
Pierce  Brothers  Ingold  Chapel.  8277 

Juniper  Ave.,  Fontana,  CA  92335. 
Mark  B.  Shaw,  1525  N.  Waterman  Ave., 

San  Bernardino,  CA  92404. 
McNeamey-Pierce  Mothers  Mortuary, 

130  S.  Willow  Ave..  Rialto.  CA  92376. 
Pierce  Brothers  Crestlawn  Mortuary, 

11500  Arlington  Ave..  Riverside.  CA 

92S05. 
Rubidoux  Mortuary.  6091  Mission  Blvd^ 

Riverside,  CA  92509. 

2.  Any  funeral  establishment  located 
in  the  area  described  in  Paragraph  VII  of 
the  SCI/Pierce  Consent  Agreement,  in 
which  funeral  establishment  SCI 
acquires  an  interest  through  default  or 
foreclosure,  shall  be  held  separate  until 
either  the  Commission  finally  approves 
the  acquisition  of  that  funeral 
establishment  pursuant  to  Paragraph 
VIII  of  the  SCI/Pierce  Consent 
Agreement  or  the  funeral  establishment 
is  divested. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  imm  respondent  Service 
Corporation  International  ("SCI"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 


interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that.  SCFs 
acquisition  of  Pierce  Brothers  Holding 
Company,  will  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C  45,  and  section  7  of  the  Gayton 
Act,  as  amended,  15  U.S.C.  18.  In  the 
relevant  geographic  market  of  the  cities 
of  Fontana,  Rialto.  Colton,  San 
Bernardino,  Loma  Linda.  Grand  Terrace 
and  Redlands,  and  the  community  of 
Bloomington.  all  located  in  San 
Bernardino  County.  California;  and  the 
city  of  Riverside  and  the  community  of 
Rubidoux,  both  located  in  Riverside 
County,  California;  and  their  immediate 
environs  (hereinafter  "San  Bernardino/ 
Riverside"),  both  SCI  and  Pierce 
Brothers  own  funeral  establishments 
and  are  actual  compebtors  in  the 
provision  of  funerals.  Pierce  Brothers  is 
the  largest  firm  and  SCI  the  second 
largest  firm  providing  funerals  in  the 
San  Bernardino/Riverside,  California 
area. 

The  effects  of  the  acquisition  may 
have  been  to  substantially  lessen 
competition  in  the  following  ways, 
among  others:  (1)  By  eliminating  actual 
competition  between  SCI  and  Pierce 
Brothers  in  the  relevant  market;  and  (2) 
by  tending  to  create  a  dominant  firm  in 
the  relevant  market  These  effects 
increase  the  likelihood  that,  in  the 
relevant  market,  the  firms  will  increase 
prices  and  restrict  output  both  in  the 
near  future  and  in  the  long  term. 

The  proposed  order  requires  SCI  to 
divest  four  funeral  establishments  in 
San  Bernardino/Riverside,  California.  In 
addition,  the  proposed  order  requires 
that  for  a  period  of  ten  (10)  years  after 
the  order  becomes  final,  SCI  shall  cease 
and  desist  from  acquiring  any  funeral 
home  located  within  the  certain 
described  areas  in  San  Bernardino/ 
Riverside  without  the  prior  approval  of 
the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DoDaM  S.  Clack. 
Secretary. 
|FR  Doc  bi-29831  Filed  13-12-01;  8^46  am) 
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Connacticut  Chiropractic  Aaaociation; 
Prohibited  Trada  PractiCM,  and 
Affirmathra  Correctiva  Actiona 

AOENCV:  Federal  Trade  Commission. 
action:  Consent  order. 

SUHMARv:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
association  of  approximately  350 
chiropractors  to  cease  and  desist  from 
prohibiting,  regulating,  or  interfering 
with  its  members  offering  free  services 
or  services  at  discounted  fees  and  from 
prohibiting,  regulating,  or  interfering 
with  its  members'  advertising. 

DATCS:  Complaint  and  Order  issued 
November  19. 1991.' 

FOR  FIWTHER  mFOfWIATION  CONTACT: 

Andrew  Caveriy,  Boston  Regional 
Office,  Federal  Trade  Commission.  10 
Causeway  Street  room  1184,  Boston, 
MA  02222-1073.  (617)  565-7240. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  May  22, 1991.  there  was 
published  in  the  Federal  Register,  56  FR 
23586,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Connecbcut  Chiropractic  Association, 
for  the  purpose  of  soliciting  pubUc 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  ttf  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission      .^ 
has  ordered  the  issuance  of  the  T 

complaint  in  the  form  contemplated  by   * 
the  agreement  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreentent  in  disposition  of  this 
proceeding. 

(Sec  6,  M  Stat.  721: 15  VS.C.  46.  Interprets  or 

applies  Mc  &,  38  Stat.  719.  m  amended:  15 

U.S.C  45) 

Donald  S.  Clark. 

Secretary. 

(FR  Doc  91-29829  Piled  13-12-91;  8:45  am] 

■ILLINQ  COOC  (TSO-Ot-a 


'  Copies  of  th«  Conplaint  and  (he  Oedsion  atd 
Order  are  availat>lc  from  the  Commiaiion't  PobKc 
Refcmice  Branch.  H-13a  Sth  Street  S  Penmrtvania 
Avenue.  NW..  WaahangKM.  DC  206K>. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  [OMB]  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  JOBS  Evaluations— Baseline  Data 
Collection  Activities — New — These 
surveys  will  be  administered  to  AFDC 
recipients  in  experimental  and  control 
groups  to  gather  baseline  data  for  the 
Job  Opportunities  and  Basic  Skills 
Training  (JOBS)  program  evaluation. 
The  baseline  data  will  be  used  to  define 
subgroups,  identify  participation 
variables,  provide  description  of  the 
population  at  study,  assist  in  tracking 
samples  for  subsequent  surveys,  and 
provide  control  variables  for  more 
precise  impact  regressions. — 
Respondents:  Individuals — Survey 
Tracking  Form — Number  of 
Respondents:  17,100;  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  10  minutes;  Estimated  Total. 
Burden  for  Survey  Tracking  Form:  2,850 
hours — Achievement  Testing — Number 
of  Respondents:  15,300;  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  1  hour;  Total  Burden  for 
Achievement  Testing:  15,300  hours — 
Participation  Factors  and  Attitudes 
Survey — Number  of  Respondents: 
17,100;  Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  10 
minutes;  Total  Burden  for  Participation 
Factors  Survey:  2.850  hours — In-Home 
Baseline  Survey — Number  of 
Respondents:  600;  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  90  minutes;  Total  Burden  for 
In-Home  Baseline:  900  hours — ^Total 
burden:  21,900  hours. 
OMB  Desk  Officer  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington,  DC  20503. 


Dated:  Decemt>er  5, 1991. 
James  F.  Tiickett 

Deputy  Assistant  Secretary  for  Management 

and  Acquisition. 

[FR  Doc.  91-29832  Filed  12-12-91;  8:45  am) 

BtUJNQ  CODE  41S0-04-M 

Center*  for  Disease  Control 

National  Committee  on  Vital  and 
Healtti  Statistics  (NCVHS) 
Sut)committee  on  Ambulatory  and 
Hospital  Care  Statistics:  Meeting 

Pursuant  to  Pubhc  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care 
Statistics. 

Time  and  Date:  9  a.m.-^  p.m.,  January 
13-14. 1992. 

Place:  Room  303a-305a,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  continue  a 
systematic  review  of  the  Uniform 
Hospital  Discharge  Data  Set.  The 
Subcommittee  also  vWll  address  other 
aspects  of  its  charge,  as  time  permits. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher.  Ph.D.. 
Executive  Secretary,  NCVHS,  NCHS. 
room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782.  telephone  301/436-7050  or  FTS 
438-7050. 

Dated:  December  9, 1991. 
Elvin  HUyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doc.  91-29844  Filed  12-12-91;  8:45  am] 
BttJJNQ  COOC  41M-1»-«I 


Food  and  Drug  Administration 
[Docket  No.  91N-0450] 

Public  Workshop;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  2-day  public  workshop  on 
quality  assurance  (QA)  in  the 
manufacture  of  blood  and  blood 
products.  FDA  is  further  requesting 
written  comments  on  QA  issues  that 


should  be  considered  for:  (1)  Discussion 
at  the  workshop,  and  (2)  inclusion  in  any 
draft  guideline  that  may  result  from  the 
woricshop. 

dates:  The  public  workshop  will  be 
held  on  Tuesday.  January  21  and 
Wednesday,  January  22, 1992.  from  8:30 
a.m.  to  5:30  p.m.  Registration  is  required 
by  January  6, 1992.  Comments  to  be 
considered  for  discussion  at  the 
workshop  should  be  submitted  by 
January  6, 1992.  Comments  to  be 
considered  for  inclusion  in  any  draft 
guideline  that  may  result  from  the 
workshop  should  be  submitted  by 
February  21. 1992. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Holiday  Inn,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814, 
301-652-2000.  Interested  persons  must 
register  for  the  workshop  with 
Crosspaths  Management  Systems,  Two 
Wisconsin  Ave.,  suite  600,  Chevy  Chase. 
MD  20815,  301-654-4600,  FAX  301-654- 
6334.  Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  Comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Reed  Gaines.  Center  for  Biologic 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration.  8800 
Rockville  Pike.  Bethesda,  MD  20892. 
301-295-8188. 
8Uf>9l£MENTARY  INFORMATION: 

L  Background 

Significant  changes  have  occurred  in 
recent  years  in  the  manufacture  of  the 
blood  and  blood  products  licensed  and 
regulated  by  FDA.  Of  particular  note  are 
changes  in  the  testing  performed  to  help 
ensure  the  safety  and  quality  of  these 
products.  The  tests  performed,  as  well 
as  the  technologies  used  in  the  tests, 
have  increased  in  both  number  and 
complexity.  With  such  increases  comes 
an  inevitable,  increased  likelihood  for 
errors  and  accidents  in  manufacturing 
that  may  compromise  the  safety  and 
quahty  of  these  blood  products. 

Minimizing  potential  errors  and 
accidents  in  blood  product 
manufacturing  is  the  purpose  of  QA. 
Rather  than  the  more  traditional 
correction  of  errors  and  accidents 
retroactively,  QA  provides  for 
prevention  of  errors  and  accidents 
proactively.  To  do  so,  the  manufacturing 
steps  most  prone  to  errors  and  accidents 
are  identified.  Additional  safeguard 
steps,  aimed  at  preventing  those  errors 
and  accidents  from  occurring,  are  then 
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should  be  considered  for:  (1)  Discussion 
at  the  workshop,  and  (2)  inclusion  in  any 
draft  guideline  that  may  result  from  the 
workshop. 

dates:  The  public  workshop  will  be 
held  on  Tuesday,  January  21  and 
Wednesday.  January  22, 1992.  from  8:30 
a.m.  to  5:30  p.m.  Registration  is  required 
by  January  6, 1992.  Comments  to  be 
considered  for  discussion  at  the 
workshop  should  be  submitted  by 
January  8, 1992.  Comments  to  be 
considered  for  inclusion  in  any  draft 
guideline  that  may  result  from  the   " 
workshop  should  be  submitted  by 
February  21. 1992. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Holiday  Iim,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 
301-652-2000.  Interested  persons  must 
register  for  the  workshop  with 
Crosspaths  Management  Systems,  Two 
Wisconsin  Ave.,  suite  600,  Chevy  Chase. 
MD  20815.  301-654-4600,  FAX  301-654- 
6334.  Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  Comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Reed  Gaines.  Center  for  Biologic 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration.  8800 
Rockville  Pike.  Bethesda,  MD  20892, 
301-295-8188. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Significant  changes  have  occurred  in 
recent  years  in  the  manufacture  of  the 
blood  and  blood  products  licensed  and 
regulated  by  FDA.  Of  particular  note  are 
changes  in  the  testing  performed  to  help 
ensure  the  safety  and  quality  of  these 
products.  The  tests  performed,  as  well 
as  the  technologies  used  in  the  tests, 
have  increased  in  both  number  and 
complexity.  With  such  increases  comes 
an  inevitable,  increased  likelihood  for 
errors  and  accidents  in  manufacturing 
that  may  compromise  the  safety  and 
quahty  of  these  blood  products. 

Minimizing  potential  errors  and 
accidents  in  blood  product 
manufacturing  is  the  purpose  of  QA. 
Rather  than  the  more  traditional 
correction  of  errors  and  accidents 
retroactively,  QA  provides  for 
prevention  of  errors  and  accidents 
proactively.  To  do  so.  the  manufacturing 
steps  most  prone  to  errors  and  accidents 
are  identified.  Additional  safeguard 
steps,  aimed  at  preventing  those  errors 
and  accidents  from  occurring,  are  then 
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incorporated  into  the  manufacturing 
standard  operating  procedures.  The 
effectiveness  of  these  safeguard  steps  in 
then  monitored  on  a  regular  basis  and 
modified  if  necessary. 

FDA  believes  that  development  and 
implementation  of  QA  programs  is  both 
necessary  and  timely  for  blood  product 
manufacturers.  Toward  this  end.  FDA 
has  scheduled  a  pubhc  workshop, 
intended  to  facilitate  exchanges  of 
information  and  comments  among  FDA. 
blood  product  manufacturers,  and  other 
interested  parties.  To  provide  a  basis  for 
discussion  at  the  workshop.  FDA  formed 
a  working  group  to  develop  an  agenda 
and  a  QA  background  information 
document.  The  working  group  includes 
staff  from  the  Divisions  of  Transfusion 
Science,  Inspections  and  Surveillance, 
and  Product  Certification,  within  the 
Center  for  Biologies  Evaluation  and 
Research,  FDA.  and  from  the  Division  of 
Field  Investigations.  Office  of 
Regulatory  Affairs,  FDA. 

n.  Background  Information  Document 

The  QA  background  information 
document  developed  for  the  workshop 
discusses  general  concepts  of  QA  and 
specific  critical  areas  in  the  manufacture 
or  blood  products,  i.e.,  those  in  which 
errors  and  accidents  could  compromise 
the  safety  and  quality  of  the  blood 
products.  The  critical  areas  included  are 
as  follows:  (1)  Donor  suitability;  (2) 
blood  collection;  (3]  blood  component 
preparation;  (4)  blood  testing;  (5)  blood 
labeling;  (6)  blood  storage  and 
distribution;  (7)  computer  applications; 
(8)  personnel  training;  (9)  errors, 
accidents,  and  adverse  reactions;  (10) 
quality  assurance  audits;  and  (11) 
quality  management.  Examples  of 
specific  steps  to  be  considered  in  the 
development  of  a  QA  program  are 
provided  for  each  critical  area. 

Copies  of  the  background  information 
document  will  be  sent  to  registrants  for 
the  workshop  in  advance  of  the 
workshop.  A  copy  of  the  background 
information  document  will  be  placed  on 
file  with  the  Dockets  Management 
Branch  (address  above)  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice  as  soon  as  that 
document  is  available. 

III.  Request  for  Comments 

FDA  is  requesting  written  conmients 
on  topics  to  be  considered  for  (1) 
Discussion  at  the  workshop,  and  (2) 
inclusion  in  any  draft  guideline  that  may 
result  from  the  workshop.  FDA  will 
consider  the  comments  received  by  the 
workshop  and  in  response  to  this  notice 
in  any  draft  QA  guideline  that  is 
developed  in  the  future.  Two  copies  of 
any  comments  should  be  submitted. 


except  that  individuals  may  submit  one 
copy.  Received  comments  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

IV.  Authority 

This  notice  is  issued  and  published 
under  S  10.65(b)(i)  through  (b)(3)  (21  CFR 
10.65  (b)(1)  through  (b)(3)),  which 
provides  for  open  public  meetings.  Open 
public  meetings  may  be  held  to  discuss 
matters  pendiing  before  FDA  that  are  in 
the  public  interest  (e.g.,  QA  for  the 
manufactiu^  of  blood  and  blood 
products).  Any  interested  person  may 
attend  an  open  public  meeting  and  may 
participate  in  the  discussion,  although 
interested  persons  are  required  to 
register  in  advance  to  attend  this 
meeting,  as  specified  in  this  notice. 

Dated:  December  9, 1991. 
Miciiael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-29818  Filed  12-12-91;  8:45  am] 

MUJNO  COOC  41M-«1-« 


Health  Resources  and  Services 
Administration 

Notice  of  Rling  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Aimual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE..  Washington. 
DC.  or  weekdays  between  9  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library.  HHS  North  Building,  room  G- 
619. 330  Independence  Avenue.  SW.. 
Washington.  DC,  telephone  (202)  619- 
0791.  Copies  may  be  obtained  from: 
Aima  Mae  Voigt,  National  Advisory 
Council  on  the  National  Health  Service 
Corps,  room  7A-23.  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  Telephone  (301)  443-1470. 

Dated:  December  9, 1991. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  91-29819  Filed  12-12-91:  8:45  am] 
BILLMG  COOC  4iaO-tf-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Ptarming  and 
Development 

(Docket  No.  N-91-1917;  FR-2934-N-66] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  13. 1991. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg.  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toU- 
hee.] 

SUPPIXMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  8&-250S-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Dated:  December  10. 1991. 
Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  91-29632  Filed  12-11-91:  8:45  am] 

BtLUNQCOOC  42tO-2«-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Supplementary  Rules  of  Certain  Public 
Lands  Managed  by  the  Bureau  of  Land 
Management,  Las  Vegas  District 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTKMC  Proposed  Rules  for  Certain 
Public  Lands  Managed  by  the  Bureau  of 
Land  Management  within  the  Las  Vegas 
District  Las  Vegas,  Nevada. 
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summary:  Proposed  rules  are  necessary 
for  the  management  of  actions, 
activities,  and  public  use  on  certain 
public  lands  which  may  have  or  are 
having  adverse  impacts  on  persons 
using  public  lands,  on  property,  and  on 
resources  located  on  public  lands 
located  in,  or  acquired  for  inclusion 
within,  the  Red  Rock  Canyon  National 
Conservation  Area  (NCA),  Stateline 
Resource  Area,  Las  Vegas  District,  in 
the  State  of  Nevada.  The  supplementary 
rules  consists  of  rules  and  legal 
definitions  which  support  the  rules. 

The  affected  lands  are  located  in  the 
following  areas: 

Mount  Diablo  Meridian 

T.  20  S.,  R-  57  E, 

Sec.  24.  25.  and  3& 
T.  20  S.,  R.  58  E., 
Sec.  a  9, 10, 11,  IZ  13, 14. 15, 16. 17;  Lots  1- 
4  and  EVt.  EViV/Vtof  Sec.  18:  Lots  1-4 
and  E^.  Ei^WViof  Sec.  19: 
Sec.  20,  21.  22,  23,  24,  25.  26,  27,  28,  29;  Lots 
1-4.  EV^.  EVtYIVtoi  Sec.  30;  Lots  1-4,  EV^. 
EWWVjof  Sec.  31: 
Sec.  32,  33.  34.  35,  36. 
T.  20  S..  R-  59  E..  Lots  1-4  and  EV4,  EV4WV4.  of 

Sec.  a  9:  NV4  of  Sec  18;  LoU  1-12  of  Sec. 
17:  Lots  1-4  and  EV4,  EV4WV4.  of  Sec.  18: 
Lots  3-12  and  EV^SWV*.  SEV4of  Sec.  19; 
Lots  1-4  of  Sec.  20;  LoU  1-4  and  EV^,  E^ 
WV^of  Sec.  3ft  Lots  1-4  and  EVt.  EV4 
WV4.  of  Sec.  31;  SV4( within)  of  Sec  32. 

T.  21  S..  R.  57  E..  Lots  1-4  and  SViN^^and  SVt, 
of  Seel: 
Sec.  12, 13.  24.  25.  36. 

T.  21  S..  R.  58  E..  Lots  2.  3.  4  and  SWV4NEV4. 
WM1SEV4NEV4.  S'4NWV4.  SWy4.  WV4 

NEy4SEy4,  SEy4NEV4SEy4.  wv4SEy4. 

SEy4SE  V4,  of  Sec  1:  Lots  1-4.  SV4NV4. 
SViof  Sec.  2;  Lots  1-4.  SViN^^.  SViof  Sec 
3:  LoU  1-4.  Syz.  NV^.SV^of  Sec  4;  LoU  1- 
4.  SMiNVi,  SV4  of  Sec  5:  LoU  1-7.  SV4 
NEV4,  SEV;!VWy4.  E'/4SWy4.  SEy40f  See 
6:  LoU  1-4,  EMi,  EV4WV4of  Sec  7; 

Sec  8,  9, 10. 11, 12, 13. 14. 15:  NV^N'A.  SEy4 
NEy4.  SWy4NWy4.  SV^of  Sec  16; 

Sec.  17;  Lots  1-4,  EVi.  E'/jWViof  Sec  18; 
LoU  1-4,  EVi.  EViWVi  of  Sec  19: 

Sec  20,  21,  22,  23;  E^NEy4.  EM!WMiNEy4, 

Nwy4NWV4NEy4,  NWiNwy.,  swy4 
Nwy4.  NViSEy4Nwy4,  swy4SEy4Nwy4, 
WMiSwvi.  wv4SEy4Swy4,  E',4NEy4 

SEy4.  NE\/4SWV4SEy4;  SEy4SEy40f  Sec 

24:  wviNwy4NEy4,  SEy4Nwy4NEy4, 
swy4NEV4,  w/t,  wv%EViSEy4,  wviSEy* 

of  Sec.  25; 

Sec.  26.  27.  28,  29:  LoU  1-4.  E Mi.  E'AWWsof 
Sec  30;  LoU  1-4,  EVi.  EMjW^of  Sec  31; 

Sec  32.  33;  N  Vi.  SV^V*.  Ny2SEy4.  SWy4 
SEWiof  Sec  34;  E'/4.  NWy4of  Sec  35;  W% 
EMiNEy4,  WM!NEy4,  W^^.  N^^SEy4, 
SWy4SEVi.  WV4SEy4SEy40f  Sec  36. 
T.  21  S.,  R.  59  E.,  Sy2NWy40f  Sec.  3:  LoU  3.  4 
(within).  LoU  5-8.  and  S%^fWy4,  SWy4, 
of  Sec  4;  Lots  1-4  and  SMiNV^,  SVt.  of 
Sec  5;  Lots  1.  2.  7  and  S>^NEy4.  SV^SEy4 

SEy4Nwy4.  NWiNwy4NEy4Swy4.  sv% 
S'ANEy4Swy4.  SEy4Swy4.  EV4SEy4.  sv4 
NEy4Swy4SEy4.  NV4Nwy4Swy4SEy4of 

Sec  6;  UU 1-4.  E'A,  EViWVi  of  Sec  7; 


Sec  8, 9;  LoU  15-18  of  Sec  1ft  Lota  3. 4  and 
NV^NWyi.  of  Sec  1ft  LoU  1-7  and  N  W 
NViof  Sec  17;  LoU  5-17  and  NVW^V*. 
NEy4NWy4.  of  Sec  18:  LoU  1-4  and  EV^, 
EV^WV^ofSecig. 
T.  22  S.,  R.  58  E..  LoU  1-4  and  SViNVi,  NV4 
SEy4,  SEy4SEy4of  Sec  1:  LoU  1-3  and 
SV4NV4.  NViSWy4.  NWy4SEy4of  Sec  2; 
LoU  3,  4  and  SWy4NWy4,  SV4SWy4, 
SEy4of  Sec  3:  Lots  1-4  and  SV^NV^,  SMof 
Sec  4;  LoU  1-4  and  SV4NV4.  SV4of  Sec  5: 
LoU  1,  2,  7-13.  S\4NEy4,  SEy4SWy4.  SEy4 
of  Sec  ft  LoU  1-4,  EV^,  and  EV^WV^of 
Sec  7' 

Sec  8.  9. 1ft  Lots  1-4  and  NV4,  SWyi  of  Sec. 
11;  LoU  l-«  and  EVi.  SEy4SWy4of  Sec 
12;  LoU  1.  2  and  EV4.  EV4WV4.  WV4SWy4 
of  Sec  13;  LoU  1-10  and  WV4NWy4. 
SW  y4of  Sec  14; 

Sec.  15. 16. 17;  Lots  1-4  and  EVi.  EViWViof 
Sec  1&  NEy40f  Sec  2ft 

Sec.  21. 22,  Lots  1-8  and  S  Vkof  Sec  23;  LoU 
1-4  and  NV4.  SWy4of  Sec.  24;  LoU  1-5 
and  SWy4NEy4,  WV4WV4,  SEy4NWy4. 

EViswy4,  wviSEy4,  SEy4SEy4.  of  Sec 

25;  Lots  1.  2  and  NVi,  SWy4.  EViSEy4of 
Sec  26: 
Sec  27.  28;  LoU  1-6  and  NV4NEV4,  WV4of 
Sec.  33;  LoU  1-13  and  WViNEVi,  NEy4 
^4Wy4of  Sec.  34;  LoU  1-11,  and  EViEVi, 
NWy4SEy4ofSec35; 
Sec.  36. 
T.22  S..  R.  59  E..  Lot  4  (within).  Lots  5.  6.  7  and 
SEy4NWy4(within.  EV4SWy4.  NWy4SEy4 
(within)  SWy4SEy4.  SEy4SEy4(within)  of 
Sec  ft  LoU  1-4  and  NViNEy4.  NViSWy* 
NEy4.  EV4NWy4.  EViSWy4,  SV4NEy4 

swy4SEy4.  wv4Swy4SEy4,  SEy4Swy4 

SEy4.  SEy4SEy40f  Sec  7;  WV4NWy4. 

swy4.  swy4SEy4of  sec  &  wv4NEy4. 

NWy4of  Sec.  17:  LoU  1.  2  and  NE  V4.  EVi 

Nwy4ofSccia 

T.  23.  S.,  R.  58  R.  LoU  1-4  and  SViNVi.  SViof 
Sec  1:  LoU  1-4  and  SViNVi.  SViof  Sec  2; 
LoU  1-4  and  SViNVi.  SViof  Sec  3;  LoU 
1-4  and  SViNVi.  S'^of  Sec  4; 
Sec.  9. 1ft  11. 12. 
DATES:  Comments  may  be  submitted  on 
or  before  January  13, 1992. 
ADDRESSES:  Interested  parties  may 
submit  comments  on  the  proposed 
supplementary  rules  to  Ben  F.  Collins, 
District  Manager,  Las  Vegas  District 
Office,  4765  W.  Vegas  Drive,  PO  Box 
26569.  Las  Vegas,  Nevada  89126. 
FOR  FURTHER  INFORMATIOM  CONTACT! 
Randy  August,  Bureau  of  Land 
Management,  Stateline  Resource  Area, 
P.O.  Box  26569,  Las  Vegas,  Nevada 
89126,  Telephone:  702-647-5000. 
SUPPLEMENTARY  INFORMATION:  The 

Nevada  State  Director  of  the  Bureau  of 
Land  Management  is  establishing  these 
supplementary  rules  which  are 
necessary  for  the  protection  of  persons, 
property  and  public  lands  and  resources 
within  the  Red  Rock  Canyon  National 
Conservation  Area  (NCA),  lands 
acquired  for  inclusion  in  the  Red  Rock 
Canyon  NCA,  and  all  lands  that  may  be 
incorporated  into  Red  Rock  Canyon 
NCA,  in  the  Las  Vegas  District,  as 
provided  for  in  43  CFR  8365.1-6. 


Violations  of  these  rules  are  punishable 
by  a  fine  not  to  exceed  $100,000.00 
($200,000  if  the  violator  is  a  corporation), 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  under  the 
Federal  Land  Policy  Management  Act 
(Pub.  L  94-579)  as  amended  by  18  U.S.C. 
3571(b)(5). 

Some  of  the  proposed  supplementary 
rules  make  reference  to  "designated" 
roads,  "designated"  fruits,  nuts,  plants, 
or  berries,  "designated"  trails,  and  so 
on.  Those  designations  are  currently 
being  developed  as  part  of  the  resource 
management  planning  process  for  the 
Red  Rock  Canyon  National 
Conservation  Area.  Those  designations 
may  not  become  final  until  after  these 
supplementary  rules  take  effect. 

Supplementary  Rules,  Red  Rock  Canyon 
National  ConservatioD  Area 

Section  1.0  Definitions  and 
Administrative  Provisions 

1.1  Defmitions 

The  following  definitions  shall  apply 
to  all  regulations  in  43  CFR  part  8360, 
unless  modified  within  a  specific  part  or 
regulation: 

Abandonment  means  the  voluntary 
relinquishment  of  control  of  property  for 
longer  than  a  period  specified  with  no 
intent  to  retain  possession. 

Accident  means  the  collision, 
intentional  or  unintentional,  of  a  vehicle 
with  another  vehicle,  bicycle, 
pedestrian,  structure,  sign,  or  fixed 
object. 

Administrative  activities  means  those 
activities  conducted  under  the  authority 
of  the  Bureau  of  Land  Management  for 
the  purpose  of  safeguarding  persons  or 
property,  implementing  management 
plans  and  policies  developed  in 
accordance  and  consistent  with  the 
regxdations  In  this  chapter,  or  repairing 
or  maintaining  government  facilities. 

Bicycle  means  every  device,  other 
than  wheelchairs,  propelled  solely  by 
human  power  upon  which  a  person  or 
persons  may  ride  on  land,  having  one, 
two,  or  more  wheels. 

Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or 
parking  of  a  motor  vehicle,  motor  home 
or  trailer  for  the  apparent  purpose  of 
overnight  occupancy. 

Cultural  resource  means  material 
remains  of  past  human  life  or  activities 
that  are  of  significant  cultural  interest 
and  are  at  least  50  years  of  age.  This 
term  includes,  but  shall  not  be  limited 
to.  objects  made  or  used  by  humans, 
such  as  pottery,  basketry,  bottles, 
weapons,  weapon  projectiles,  tools, 
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Violations  of  these  rules  are  punishable 
by  a  fine  not  to  exceed  $100,000.00 
($200,000  if  the  violator  is  a  corporation), 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  under  the 
Federal  Land  Policy  Management  Act 
(Pub.  L  94-579)  as  amended  by  18  U.S.C. 
3571(b)(5). 

Some  of  the  proposed  supplementary 
rules  make  reference  to  "designated" 
roads,  "designated"  fruits,  nuts,  plants, 
or  berries,  "designated"  trails,  and  so 
on.  Those  designations  are  currently 
being  developed  as  part  of  the  resource 
management  planning  process  for  the 
Red  Rock  Canyon  National 
Conservation  Area.  Those  designations 
may  not  become  final  until  after  these 
supplementary  rules  fake  effect. 

Supplementary  Rules,  Red  Rock  Canyon 
National  Conservation  Area 

Section  1.0  Definitions  and 
Administrative  Provisions 

1.1  Defmitions 

The  following  definitions  shall  apply 
to  all  regulations  in  43  CFR  part  8360, 
imless  modified  within  a  specific  part  or 
regulation: 

Abandonment  means  the  voluntary 
relinquishment  of  control  of  property  for 
longer  than  a  period  specified  with  no 
intent  to  retain  possession. 

Accident  means  the  collision, 
intentional  or  unintentional,  of  a  vehicle 
with  another  vehicle,  bicycle, 
pedestrian,  structure,  sign,  or  fixed 
object. 

Administrative  activities  means  those 
activities  conducted  imder  the  authority 
of  the  Bureau  of  Land  Management  for 
the  purpose  of  safeguarding  persons  or 
property,  implementing  management 
plans  and  policies  developed  in 
accordance  and  consistent  with  the 
regxilations  in  this  chapter,  or  repairing 
or  maintaining  government  facilities. 

Bicycle  means  every  device,  other 
than  wheelchairs,  propelled  solely  by 
human  power  upon  which  a  person  or 
persons  may  ride  on  land,  having  one, 
two,  or  more  wheels. 

Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or 
parking  of  a  motor  vehicle,  motor  home 
or  trailer  for  the  apparent  purpose  of 
overnight  occupancy. 

Cultural  resource  means  material 
remains  of  past  human  life  or  activities 
that  are  of  significant  cultural  interest 
and  are  at  least  50  years  of  age.  This 
term  includes,  but  shall  net  be  limited 
to,  objects  made  or  used  by  humans, 
such  as  pottery,  basketry,  bottles, 
weapons,  weapon  projectiles,  tools. 


structures  or  portions  of  structures,  or 
any  portion  or  piece  of  the  foregoing 
items,  and  the  physical  site,  location,  or 
context  in  which  they  are  found,  or 
human  skeletal  materials  or  graves. 

Designated  road  means  a  road  or 
roads  identified  on  a  map  of  designated 
roads  which  will  be  maintained  and 
available  for  public  inspection  at  the  Las 
Vegas  District  Office,  Bureau  of  Land 
Management,  and  at  the  Red  Rock 
Canyon  National  Conservation  Area 
Visitor  Center,  and  which  are  also 
posted  as  designated  roads  through  the 
posting  of  appropriate  signs  or  markers. 
Any  road  with  any  signed  or  physical 
barrier,  including  posts,  branches,  or 
rocks,  is  not  a  designated  road. 

Designated  trails  means  a  trail  or 
trails  identified  on  a  map  of  designated 
trails  which  will  be  maintained  and 
available  for  public  inspection  at  the  Las 
Vegas  District  Office,  Bureau  of  Land 
Management,  and  at  the  Red  Rock 
Canyon  National  Conservation  Area 
Visitor  Center,  as  well  as  any  trail  or 
route  designated  for  a  specific  use  by 
the  posting  of  appropriate  signs. 

Firearm  means  a  loaded  or  unloaded 
pistol,  rifie,  shotgun  or  other  weapon 
which  is  designed  to,  or  may  be  readily 
converted  to,  expel  a  projectile  by  the 
ignition  of  a  propellent. 

Hunting  means  taking  or  attempting  to 
take  wildlife,  except  trapping. 

Motor  vehicle  means  every  vehicle 
that  is  self-propelled  by  a  non-living 
power  source,  including  any  vehicle  that 
is  propelled  by  electric  power,  but  not 
operated  upon  rails  or  upon  water. 

Operator  means  a  person  who 
operates,  drives,  controls,  or  otherwise 
has  charge  of  a  mechanical  mode  of 
transportation  or  any  other  mechanical 
equipment. 

Paleontological  means  pertaining  to 
ancient  life  forms,  and  includes  but  is 
not  limited  to  fossilized  remains  of  plant 
and  animal  life. 

Permit  means  a  written  authorization, 
from  an  authorized  officer  of  the  Bureau 
of  Land  Management,  to  engage  in  uses 
or  activities  that  are  otherwise 
prohibited,  restricted,  or  regulated. 

Person  means  an  individual,  firm, 
corporation,  society,  association, 
partnership,  or  private  or  public  body. 

Pet  means  a  dog,  cat  or  any  animal 
that  has  been  domesticated. 

Picnic  area  means  any  area  set  aside 
or  designated  for  picnic  use  by  either  the 
posting  of  appropriate  signs,  or  by  the 
provision  of  picnic  tables. 

Possession  means  exercising  direct 
physical  control  or  dominion,  with  or 
without  ownership,  over  property,  or 
archaeological,  cultural  or  natural 
resources. 


Property  means  both  real  and 
personal  property. 

Red  Rock  Canyon  National 
Conservation  Area  means  all  lands 
owned  by  the  United  States  and 
included  within,  acquired  for  inclusion 
within,  or  which  are  later  incorporated 
within,  the  Red  Rock  Canyon  National 
Conservation  Area.  This  includes  lands 
owned  by  the  United  States,  but 
managed  by  the  Nevada  Division  of 
State  Parks  or  another  organization  or 
agency,  pursuant  to  a  cooperative 
management  agreement.  See  Public  Law 
101-621,  entitled  "Red  Rock  Canyon 
National  Conservation  Area 
Establishment  Act  of  1990." 

Rock  art  means  images  and  symbols 
engraved  into,  pecked  into,  scratched 
upon,  painted  upon,  or  otherwise 
marked  into  or  on  geological  features  by 
past  residents  of  or  visitors  to  Red  Rock 
Canyon  National  Conservation  Area, 
and  which  are  at  least  one  hundred 
years  old,  including  but  not  limited  to 
petroglyphs,  pictographs,  and 
inscriptions. 

Smoking  means  the  carrying  or 
possession  of  lighted  cigarettes,  cigars 
or  pipes,  or  the  intentional  and  direct 
inhalation  of  smoke  from  these  objects. 

Take  or  taking  means  to  pursue,  hunt, 
harass,  harm,  shoot,  trap,  net,  capture, 
collect,  kill,  wound,  or  attempt  to  do  any 
of  the  above. 

Traffic  means  pedestrians,  ridden  or 
herded  animals,  vehicles,  and  other 
conveyances,  either  singly  or  together 
while  using  any  road,  trail,  street  or 
other  thoroughfare  for  purpose  of  travel. 

Traffic  control  device  means  any  sign, 
painted  roadway  marking,  or  other 
device  or  means  for  controlling  or 
directing  vehicle  traffic. 

Trap  means  a  snare,  trap,  mesh,  wire 
or  other  implement,  object  or 
mechanical  device  designed  to  entrap  or 
kill  animals  other  than  fish. 

Trapping  means  taking  or  attempting 
to  take  wildlife  with  a  trap. 

Unattended  means  failure  to  exercise 
direct  control  over  property. 

Unloaded,  as  applied  to  weapons  and 
firearms,  means  that:  (1)  There  is  no 
unexpended  shell,  cartridge,  or 
projectile  in  any  chamber  or  cylinder  of 
a  firearm  or  in  a  clip  or  magazine 
inserted  in  or  attached  to  a  firearm; 

(2)  A  muzzle-loading  weapon  does  not 
contain  gun  powder  in  the  pan,  or  the 
percussion  cap  is  not  in  place;  and 

(3)  Bows,  crossbows,  spear  guns  or 
any  implement  capable  of  discharging  a 
missile  or  similar  device  by  means  of  a 
loading  or  discharging  mechanism,  when 
that  loading  or  discharging  mechanism 
is  not  charged  or  drawn. 

Vehicle  means  every  device  in,  upon, 
or  by  which  a  person  or  property  is  or 


may  be  transported  or  drawn  on  land, 
except  devices  used  exclusively  upon 
stationary  rails  or  track. 

Weapon  means  a  firearm,  compressed 
gas  or  spring-powered  pistol  or  rifie, 
bow  and  arrow,  crossbow,  blowgim, 
spearguns,  slingshot,  irritant  gas  device, 
explosive  device,  or  any  other 
implement  designed  to  discharge 
missiles  or  projectiles;  hand-thrown 
spear,  ed^ed  weapons,  nun-chucks, 
clubs,  billy-clubs,  and  any  device 
modified  for  use  or  designed  for  use  as  a 
striking  instrument:  and  includes  any 
weapon  the  possession  of  which  is 
prohibited  under  Nevada  law. 

Wildlife  means  any  member  of  the 
animal  kingdom  and  includes  a  part, 
product,  egg  or  offspring  thereof,  or  the 
dead  body  or  part  thereof,  except  fish. 

1.2    Permits 

(a)  An  authorized  officer  may  issue  a 
permit  to  authorize  an  otherwise 
prohibited  or  restricted  activity.  Such 
permits  may  contain  reasonable 
restrictions  necessary  to  preserve  and 
protect  public  lands  and  their  resources, 
and  to  minimize  interference  with  and 
inconvenience  to  other  visitors  to  Red 
Rock  Canyon  National  Conservation 
Area. 

(b)  Violation  of  the  terms  and 
conditions  of  a  permit  is  prohibited. 

Section  2X)    Vehicle  Operations  and 
Traffic  Safety 

2.1  Unsafe  Operation 

The  following  are  prohibited: 

(a)  Failing  to  maintain  that  degree  of 
control  of  a  vehicle  necessary  to  avoid 
danger  to  persons,  property  or  wildlife. 

(b)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid,  or  break  free  of  the 
road  surface. 

(c)  Operating  a  vehicle  without  due 
care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  pedestrians,  traffic, 
weather,  road  and  li^t  conditions  and 
road  character. 

2.2  Towing  or  Moving  Vehicles 

(a)  No  person  shall  tow  or  move  a 
vehicle  that  has  been  involved  in  an 
accident  without  first  notifying  an 
authorized  oi^cer,  unless  the  position  of 
the  vehicle  constitutes  a  hazard  or  prior 
notification  is  not  practicable,  in  which 
case  notification  shall  be  made  before 
the  vehicle  is  removed  from  Red  Rock 
Canyon  National  Conservation  Area. 

(b)  Failure  to  notify  an  authorized 
officer  is  required  in  the  preceding 
subsection  is  prohibited. 
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2.3  Weight.  Width,  and  Length 
Limitations 

(a)  The  following  restrictions  are 
hereby  estabUshed  for  the  Red  Rock 
Canyon  Scenic  Loop  Drive: 

(i)  No  vehicle,  or  vehicle  and  trailer 
combination,  may  be  operated  which 
exceeds  thirty-five  thousand  (35,000) 
pounds  gross  vehicle  weight. 

(ii)  No  vehicle  may  be  operated  which 
exceeds  eight  feet  in  width. 

(iii)  No  vehicle,  towing  any  trailer, 
may  be  operated  when  the  length  of  the 
trailer  exceeds  35  feet. 

(b)  Operating  a  vehicle  on  the  Red 
Rock  Canyon  Scenic  Loop  Drive,  when 
that  vehicle  exceeds  any  of  the  weight, 
width,  or  length  restrictions  listed 
above,  is  prohibited. 

(b)  Exemptions.  The  weight,  width, 
and  length  restrictions  listed  in  this 
section  do  not  apply  to  vehicles  used  by 
any  federal,  state,  county,  or  local 
government  agency,  or  to  privately 
owned  vehicles  performing  work  for  any 
such  agency. 

2.5  Obstructing  Traffic 

The  following  are  prohibited: 

(a)  Stopping,  parking,  or  leaving  any 
vehicle,  whether  attended  or 
unattended,  upon  the  paved,  graded,  or 
maintained  siirface  of  a  road,  so  as  to 
leave  less  than  ten  [10)  feet  of  the  width 
of  the  same  traffic  lane  for  the  free  or 
unobstructed  movement  of  other 
vehicles  is  prohibited,  except  in  the 
event  of  accident  or  other  conditions 
beyond  the  immediate  control  of  the 
operator,  or  as  otherwise  directed  by  an 
authorized  person. 

(b)  Causing  or  permitting  a  vehicle 
imder  one's  control  to  obstruct  traffic  by 
driving  so  slowly  as  to  interfere  with  the 
normal  flow  of  traffic,  or  in  any  other 
manner,  is  prohibited. 

2.6  Bicycles 

Except  when  specifically  allowed  by 
permit,  the  following  are  prohibited: 

(a)  The  use  of  bicycles  except  on 
paved  roads  and  parking  areas,  other 
roads  or  routes  open  to  motor  vehicles, 
and  on  routes  or  trails  designated  for 
bicycles  use.  Such  designations  may  be 
by  the  posting  of  signs  or  may  be 
identified  on  a  map  which  shall  be 
available  at  the  Las  Vegas  District 
Office  and  the  Red  Rock  Canyon 
National  Conservation  Area  Visitor 
Center. 

(b)  Possessing  a  bicycle  in  a 
wilderness  area  established  by  Federal 
statute. 

(c)  On  roads,  riding  a  bicycle  other 
than  on  the  right  side  of  the  roadway. 

(d)  On  roads,  riding  a  bicycle  abreast 
of  a  bicycle  being  ridden  on  the  right 
side  of  the  roadway. 


2.7  Travel  and  Parking  Off  Designated 
Roads 

(a)  Travel.  (1)  Operating  a  motor 
vehicle  off  of.  but  less  than  20  feet  from, 
a  designated  road  or  parking  area  is 
classified  as  a  minor  disturbance  to 
natural  features.  Such  disturbance  of 
natural  features  is  prohibited. 

(2)  Operating  a  motor  vehicle  off  of, 
and  20  feet  or  further  from,  a  designated 
road  or  parking  area  is  classified  as  a 
major  disturbance  to  natural  features. 
Such  disturbance  of  natural  features  is 
prohibited. 

(b)  Parking.  (1)  Parking  a  motor 
vehicle  off  of.  but  less  than  20  feet  from, 
a  designated  road  or  parking  area  is 
classified  as  a  minor  disturbance  to 
natural  features.  Such  disturbance  of 
natural  features  is  prohibited. 

(2)  Parking  a  motor  vehicle  off  of,  and 
20  feet  or  further  from,  a  designated 
road  or  parking  area,  is  classified  as  a 
major  disturbance  to  natural  features. 
Such  disturbance  of  natural  features  is 
prohibited. 

2.8  Maintaining  Vehicles 

Lubricating  or  repairing  any  vehicle, 
except  repairs  necessitated  by 
emergency,  is  prohibited. 

Section  3.0    Public  Use  and  Recreation 

3.1  Fireworks  and  Explosives 

(a)  The  possession  and  use  of 
fireworks  is  prohibited,  except  pursuant 
to  the  terms  and  conditions  of  a  permit. 

(b)  The  possession  and  use  of 
explosives  and  blasting  agents  is 
prohibited,  except  pursuant  to  the  terms 
and  conditions  of  a  permit.  This  section 
shall  not  apply  to  explosives  carried 
aboard  vehicles  being  driven  through 
Red  Rock  Canyon  National 
Conservation  Area  on  a  state  highway, 
provided  that  the  persons  possessing  or 
transporting  such  explosives  are  in 
compliance  with  all  other  applicable 
state  and  federal  laws,  rules,  and 
regulations  controlling  the  possession 
and  transportation  of  explosives. 

3.2  Weapons 

(a)  The  following  are  prohibited 
within  Red  Rock  Canyon  National 
Conservation  Area: 

(1)  Possession  of  a  loaded  firearm, 
except  as  authorized  under  subsections 
(b)  or  (c).  following. 

(2)  Intentional  discharge  of  any 
weapon,  except  as  authorized  under 
sub8ec"ons  [b)  or  (c),  following. 

(3)  Possession  of  an  unregistered 
firearm,  when  registration  of  the  firearm 
is  required  by  either  the  State  of  Nevada 
or  Clerk  County. 

[b)  The  possession  of  loaded  firearms, 
and  the  use  of  weapons,  is  allowed 


when  the  possessor  is  at  the  time  of 
possession  involved  in  hunting  within 
Red  Rock  Canyon  National 
Conservation  Area  in  accordance  with 
state  law.  and  in  compliance  with  the 
restrictions  contained  in  sections  3.4(c) 
and  3.4(d)  of  these  Supplementary  Rules. 

(c)(1)  The  District  Manager  may, 
through  the  posting  of  appropriate  signs, 
designate  an  area  or  areas  within  Red 
Rock  Canyon  National  Conservation 
Area  for  target  shooting.  Within  such  an 
area,  the  possession  of  loaded  firearms 
and  the  use  of  weapons  is  allowed  for 
the  purpose  of  target  shooting. 

(2)  Where  target  shooting  is  allowed, 
the  following  are  prohibited: 

(i)  The  use  of  glass  targets. 

(ii)  Failure  to  remove  targets  and 
spent  shell  casings. 

3.3    Trapping 

(a)  Trapping  is  allowed  in  accordance 
with  state  law,  except  within  designated 
listed  as  closed  to  trapping. 

(b)  The  following  areas  are  closed  to 
trapping: 

(1)  Those  portions  of  Red  Rock 
Canyon  National  Conservation  Area 
north  of  State  Highway  160,  on  the  east 
side  of  the  Spring  Mountain  range,  and 
which  are  located  below  the  elevation  of 
5.000  feet 

(2)  All  areas  within  one  mile  of  any 
designated  hiking  trail,  or  of  any  trail 
designated  for  the  use  of  horses  and 
pack  animals.  Such  designations  will  be 
identified  on  a  map  which  will  be  made 
available  for  public  inspection  at  the 
Red  Rock  Canyon  National 
Conservation  Area  Visitor  Center,  and 
at  the  Las  Vegas  District  Office  of  the 
Bureau  of  Land  Management. 

(c)  Trapping,  in  an  area  designated  as 
closed  to  trapping,  is  prohibited. 

3.4    Hunting 

(a)  Hunting  is  allowed  in  accordance 
with  state  law,  except  within  areas 
designated  as  closed  to  hunting. 

(b)  Loaded  firearms  are  prohibited, 
and  no  weapons  may  be  discharged, 
within  any  area  designated  as  closed  to 
hunting. 

(c)  For  purposes  of  public  safety,  the 
following  area  is  designated  as  closed  to 
hunting; 

(1)  Those  areas  of  Red  Rock  Canyon 
National  Conservation  Area  north  of 
State  Highway  160.  on  the  east  side  of 
the  Spring  Mountain  range,  and  which 
are  located  below  the  elevation  of  5.000 
feet;  except  that  hunting  for  bighorn 
sheep,  in  accordance  with  state  law.  is 
allowed  below  the  elevation  of  5.000  feet 
in  the  following  two  areas: 
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when  the  possessor  is  at  the  time  of 
possession  involved  in  hunting  within 
Red  Rock  Canyon  National 
Conservation  Area  in  accordance  with 
state  law,  and  in  compliance  with  the 
restrictions  contained  in  sections  3.4(c) 
and  3.4(d)  of  these  Supplementary  Rules. 

(c)(1)  The  District  Manager  may. 
through  the  posting  of  appropriate  signs, 
designate  an  area  or  areas  within  Red 
Rock  Canyon  National  Conservation 
Area  for  target  shooting.  Within  such  an 
area,  the  possession  of  loaded  firearms 
and  the  use  of  weapons  is  allowed  for 
the  purpose  of  target  shooting. 

(2)  Where  target  shooting  is  allowed, 
the  following  are  prohibited: 

(i)  The  use  of  glass  targets. 

(ii)  Failure  to  remove  targets  and 
spent  shell  casings. 

3.3    Trapping 

(a)  Trapping  is  allowed  in  accordance 
with  state  law,  except  within  designated 
listed  as  closed  to  trapping. 

(b)  The  following  areas  are  closed  to 
trapping: 

(1)  Those  portions  of  Red  Rock 
Canyon  National  Conservation  Area 
north  of  State  Highway  160,  on  the  east 
side  of  the  Spring  Mountain  range,  and 
which  are  located  below  the  elevation  of 
5,000  feet 

(2)  All  areas  within  one  mile  of  any 
designated  hiking  trail,  or  of  any  trail 
designated  for  the  use  of  horses  and 
pack  animals.  Such  designations  will  be 
identified  on  a  map  which  will  be  made 
available  for  public  inspection  at  the 
Red  Rock  Canyon  National 
Conservation  Area  Visitor  Center,  and 
at  the  Las  Vegas  District  Office  of  the 
Bureau  of  Land  Management. 

(c)  Trapping,  in  an  area  designated  as 
closed  to  trapping,  is  prohibited. 

3.4    Hunting 

(a)  Hunting  is  allowed  in  accordance 
with  state  law,  except  within  areas 
designated  as  closed  to  hunting. 

(b)  Loaded  firearms  are  prohibited, 
and  no  weapons  may  be  discharged, 
within  any  area  designated  as  closed  to 
hunting. 

(c)  For  purposes  of  public  safety,  the 
following  area  is  designated  as  closed  to 
hunting: 

(1)  Those  areas  of  Red  Rock  Canyon 
National  Conservation  Area  north  of 
State  Highway  160,  on  the  east  side  of 
the  Spring  Mountain  range,  and  which 
are  located  below  the  elevation  of  5,000 
feet;  except  that  hunting  for  bighorn 
sheep,  in  accordance  with  state  law.  is 
allowed  below  the  elevation  of  5.000  feet 
in  the  following  two  areas: 
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Mount  Diablo  Meridian 

R.  58  EL.  T.  20  S..  N^4  of  SecUon  36 
R.  60  E.,  T.  20  S.,  NW  y4  of  Section  31 

3.5  Fires 

The  following  are  prohibited: 

(a)  Lighting,  tending,  or  maintaining 
any  fire,  except  in  a  stove  or  grill 
provided  for  such  purpose.  This 
prohibition  does  not  apply  to  camp 
stoves,  such  as  portable  gasoline  stoves 
or  charcoal  grills,  brought  by  visitors  for 
the  purpose  of  cooking. 

(b)  Throwing  or  discarding  lighted  or 
smoldering  material  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  burning  of  property  or  resources. 

(c)  Gathering  plant  material  for  use  as 
fuel  in  any  fire,  or  using  as  fuel  in  any 
fire  plant  materials  gathered  within  Red 
Rock  Canyon  National  Conservation 
Area. 

3.6  Glass  Containers 

The  possession  of  glass  containers, 
except  within  vehicles,  camping  areas, 
and  picnic  areas,  is  prohibited. 

3.7  Human  Waste 

(a)  Human  fecal  matter,  including 
paper  or  other  items  contaminated  with 
human  fecal  matter,  may  be  deposited 
or  disposed  of  only  in  restrooms,  toilets, 
or  other  facilities  designed  or  designated 
for  the  disposal  of  human  fecal  matter. 
Where  such  facilities  are  not  provided 
or  available,  human  fecal  matter  must 
be  packed  out  or  otherwise  removed 
from  the  Red  Rock  Canyon  National 
Conservation  Area. 

(b)  Depositing  or  disposing  of  human 
fecal  matter  within  Red  Rock  Canyon 
National  Conservation  Area,  other  than 
at  facilities  designed  or  designated  for 
such  disposal  or  deposit,  is  prohibited. 

3.8  Preservation  of  Natural  and 
Cultural  Resources 

(a)(1)  An  authorized  person  may 
designate  fruits,  nuts,  seeds,  plants, 
berries,  and  similar  plant  materials 
which  may  be  collected  for  personal  use 
within  Red  Rock  Canyon  National 
Conservation  Area.  Such  designations 
may,  if  appropriate,  specify  a  maximum 
amount  that  may  be  collected  for 
personal  use.  Collection  of  plant 
materials  in  excess  of  the  designated 
maximum  is  prohibited. 

(2)  Collection  of  plant  materials,  other 
than  those  designated  under  (a)(1) 
above,  is  prohibited;  except  that  the 
District  Manager  may  authorize 
collections  other  than  those  in  (a)(1) 
above  through  the  issuance  of  a  permit: 
and  except  for  removal,  collection,  and/ 
or  transplantation  of  plants  and  plant 
materials  for  official  purposes  such  as 


landscaping  and  trail  maintenance  and 
construction, 
(b)  The  following  are  prohibited: 

(1)  Possessing,  destroying,  taking, 
injuring,  defacing,  removing,  harassing, 
or  disturbing  from  its  natural  state  living 
or  dead  wildlife,  or  the  parts  or 
productrs  thereof,  such  as  antlers  or 
nests,  except  when  incident  to  hunting 
conducted  in  accordance  with  state  law. 

(2)  Introducing  wildlife,  fish,  or  plants, 
including  their  reproductive  bodies,  into 
Red  Rock  Canyon  National 
Conservation  Area,  except  when 
authorized  by  the  District  Manager  for 
administrative  activities,  or  pursuant  to 
the  terms  and  conditions  of  a  permit. 

(3)  Digging  for,  removing,  destroying, 
damaging,  or  disturbing  artifacts  or 
other  cultural  resources,  or  using  any 
device  for  detecting  metal,  except  when 
allowed  by  permit. 

(4)  Feeding,  attemtping  to  feed,  riding, 
attempting  to  ride,  petting  or  touching, 
or  otherwise  harrassing  or  disturbing 
wild  horses  or  burros,  except  pursuant 
to  the  terms  and  conditions  of  a  permit. 

(5)  Collecting  wood  or  other  plant 
material  for  use  in  a  campfire. 

(6)  Tossing,  throwing,  or  rolling  rocks 
or  other  items  inside  caves  or  caverns, 
into  valleys,  canyons,  or  caverns,  or 
down  hillsides  or  mountainsides. 

(7)  Possessing,  destroying,  defacing, 
digging,  or  removing  rocks,  cave 
formations  or  parts  thereof,  or  fossilized 
or  nonfossilized  paleontological 
specimens. 

3.9    Pets 

(a)  The  following  are  prohibited: 

(1)  Allowing  a  pet  to  make  noise  that 
is  unreasonable  considering  location, 
time  of  day  or  night,  and  impact  on 
public  land  users. 

(2)  At  developed  sites  including 
campgrounds,  picnic  areas,  and  \  'sitor 
centers,  failing  to  remove  waste 
deposited  by  a  pet. 

(3)  Allowing  a  pet,  other  th;in  a 
seeing-eye  dog,  hearing-ear  dog,  or  o'her 
animal  specifically  trained  to  assist  a 
handicapped  person,  to  enter  buildings 
operated  by  the  Bureau  of  Land 
Management. 

(4)  Leaving  a  pet  unattended  and  tied 
to  an  object. 

(5)  Failing  to  crate,  cage,  restrain  on  a 
leash  which  shall  not  exceed  six  feet  in 
length,  or  otherwise  physically  confine  a 
pet  at  all  times. 

(b)  Pets  or  feral  animals  that  are 
running-at-large  and  observed  in  the  act 
of  killing,  injuring,  or  molesting  humans, 
livestock,  or  wildlife  may  be  destroyed 
by  an  authorized  person  if  necessary  for 
public  safety  or  the  protection  of 
livestock  or  wildlife. 


(c)  Pets  running-at-large  may  be 
impounded,  and  may  be  turned  over  to 
Clark  County  Animal  Control  or  to 
another  appropriate  organization  which 
will  accept,  care  for,  and  dispose  of  such 
pets.  The  owner  of  such  pets  may  be 
charged  reasonable  fees  for  kennel  or 
boarding  costs,  feed,  veterinary  care, 
and  transportation. 

(d)  This  section  does  not  apply  to  dogs 
used  by  authorized  Federal,  State,  and 
local  law  enforcement  officers  in  the 
performance  of  their  official  duties. 

3.10  Horses  and  Pack  Animals 

Except  when  authorized  by  permit, 
the  following  are  prohibited: 

(a)  The  use  of  horses  or  pack  animals 
in  picnic  areas,  or  on  trails  other  than 
those  designated  as  open  to  horses  and 
pack  animals.  Such  designations  will  be 
identified  on  a  map  which  will  be 
available  for  public  inspection  at  the 
Red  Rock  Canyon  National 
Conservation  Area  Visitor  Center  and  at 
the  Las  Vegas  District  Office. 

(b)  The  use  of  horses  or  pack  animals 
on  a  paved  road,  except: 

(1)  Where  such  travel  is  necessary  to 
cross  the  road. 

(2)  When  the  road  has  been  closed  to 
motor  vehicles. 

(c)  Free-trailing  or  loose-herding  of 
horses  or  pack  animals  on  trails  or 
cross-country. 

(d)  Allowing  horses  or  pack  animals 
to  proceed  in  excess  of  a  slow  walk 
when  passing  in  the  immediate  vicinity 
of  persons  on  foot  or  bicycle. 

(e)  Obstructing  a  trail  while  horses  or 
pack  animals  are  passing;  or  making  any 
unreasonable  noise  or  gesture  with  the 
intent  of.  or  recklessly  creating  a  risk 
thereof,  frightening,  stampeding, 
spooking,  or  otherwise  interfering  with  a 
user's  control  over  his  horses  or  pack 
animals. 

(f)  At  developed  sites  including 
campgrounds,  picnic  areas,  paved 
parking  areas,  and  visitor  centers, 
failing  to  remove  waste  deposited  by 
horses  and  pack  animals. 

3.11  Alcoholic  Beverages 

(a)(1)  The  use  and  possession  of 
alcoholic  beverages  within  Red  Rock 
Canyon  National  Conservation  Area  is 
allowed  in  accordance  with  the 
provisions  of  this  section. 

(2)  The  following  are  prohibited: 

(i)  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age. 

(ii)  The  possession  of  an  alcoholic 
beverage  by  a  person  under  21  years  of 
age. 

(b)(1)  The  District  Manager  may  close 
all  or  a  portion  of  public  buildings,  or 
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structures,  parking  lots,  picnic  areas, 
overlooks,  walkways,  commemorative 
areas,  historic  areas,  or  archaeological 
sites  within  Red  Rock  Canyon  National 
Conservation  Area  to  the  consumption 
of  alcoholic  beverages  when  it  is 
determined  that. 

(i)  The  consumption  of  alcohol  would 
be  inappropriate  considering  other  uses 
of  the  location  and  the  purpose  for 
which  it  is  maintained  or  established:  or 

(ii]  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcohol 
are  of  such  magnitude  that  diligent 
attempts  to  enforce  applicable 
regulations  do  not  alleviate  the  problem. 

(2)  Such  closures  may  be  either  by 
publication  of  the  closure  in  the  Federal 
Register,  by  the  posting  of  appropriate 
signs,  or  both. 

(3)  Failure  to  abide  by  such  a  closure 
is  prohibited. 

,    (c)  Presence  in  Red  Rock  Canyon 
National  Conservation  Area  when  under 
the  influence  of  alcohol  or  a  controlled 
substance  to  a  degree  that  may 
endanger  oneself  or  another  person,  or 
damage  property  or  public  land 
resources,  is  prohibited. 

3.12  Disorderly  Conduct 

A  person  commits  disorderly  conduct 
when,  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy  or  violence,  or 
knowingly  or  recklessly  creating  a  risk 
thereof,  such  person  commits  any  of  the 
following  prohibited  acts; 

(a)  Engages  in  fighting  or  threatening, 
or  in  violent  behavior. 

(b)  Uses  language,  an  utterance,  or 
gesture,  or  engages  in  a  display  or  act 
that  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that  is 
likely  to  inflict  injury  or  incite  an 
immediate  breach  of  the  peace. 

3.13  Smoking 

(a)(1)  The  District  Manager  may 
designate  areas  of  Red  Rock  Canyon 
National  Conser\'ation  Area,  or  all  or  a 
portion  of  a  building,  structure  or  facihty 
as  closed  to  smoking  when  necessary  to 
protect  public  land  resources,  reduce  the 
risk  of  fire,  or  prevent  conflicts  among 
visitor  use  activities.  Such  closures  may 
be  either  by  publication  of  the  closure  in 
the  Federal  Register,  by  the  posting  of 
appropriate  signs,  or  both. 

(2)  Smoking  in  an  area  or  location  so 
designated  is  prohibited. 

(b)  Smoking  is  prohibited  within  all 
caves  and  caverns. 

3.14  Property 

(a)  The  following  are  prohibited: 

(1)  Abandoning  property. 

(2)  Leaving  property  unattended  for 
more  than  24  hours  in  a  day  use  area,  or 
72  hours  in  other  areas. 


(3)  Failing  to  turn  in  found  property  to 
an  authorized  person  as  soon  as 
practicable. 

(b)  Impoundment  of  property.  (1) 
Property  left  unattended  in  excess  of  the 
time  limits  in  subsection  (a)(2),  above, 
may  be  impounded  by  an  authorized 
person. 

(2)  Unattended  property  that 
interferes  with  visitor  safety,  orderly 
management  of  Red  Rock  Canyon 
National  Conservation  Area,  or  presents 
a  threat  to  public  land  resources  may  be 
impounded  by  an  authorized  person  at 
any  time. 

(3)  The  owner  of  record  is  responsible 
and  liable  for  charges  to  the  person  who 
has  removed,  stored,  or  otherwise 
disposed  of  property  impounded 
pursuant  to  this  section. 

(c)  Disposition  of  Property. 
Unattended  property  impounded 
pursuant  to  this  section  shall  be  deemed 
to  be  abandoned  unless  claimed  by  the 
owner  or  an  authorized  representative 
thereof  within  60  days,  and  shall  be 
disposed  of  in  accordance  with 
applicable  regulations. 

3.15  Aircraft  and  Air  Delivery 

Delivering  or  retrieving  a  person  or 
object  by  parachute,  helicopter, 
ultralight  aircraft,  hang  glider,  balloon, 
or  other  airborne  means,  except  in 
emergencies  involving  public  safety  or 
serious  property  loss,  or  pursuant  to  the 
terms  and  conditions  of  a  permit,  is 
prohibited.  The  provisions  of  this 
section  shall  not  be  applicable  to  official 
business  of  the  Federal  government,  or 
emergency  rescues  or  rescue  training  in 
accordance  with  the  direction  of  the 
District  Manager,  or  to  landings  due  to 
circumstances  beyond  the  control  of  the 
operator. 

3.16  Camping 

(a)  Camping  is  prohibited  with  Red 
Rock  Canyon  National  Conservation 
Area,  except:  at  elevations  5.000  feet 
above  sea  level  and  higher,  and  within 
the  existing  camping  areas  at  Oak  Creek 
Canyon  and  Black  Velvet  Canyon. 
Additional  camping  areas  may  be 
designated  by  the  District  Manager 
through  the  posting  of  appropriate  signs. 

(b)  By  the  posting  of  appropriate  signs 
at  the  entrance  to  any  campground,  the 
District  Manager  may  establish  special 
conditions  or  rules  for  camping  within 
any  campground.  Violation  of  such 
conditions  or  rules  is  prohibited. 

(c)  The  following  are  prohibited: 

(1)  Digging  or  leveling  the  ground  at  a 
campsite. 

(2)  The  installation  of  permanent 
camping  facilities. 

(3)  Failing  to  obtain  a  permit,  when 
required. 


(4)  Violation  of  the  terms  and 
conditions  of  any  camping  permit. 

(5)  In  designated  campgrounds, 
creating  or  sustaining  unreasonable 
noise  between  the  hours  of  10  p.m.  and  6 
a.m. 

(6)  Camping  within  200  feet  of  any 
natural  or  man-made  water  source. 

3.17  Misappropriation  of  Property 

The  following  are  prohibited: 

(a)  Obtaining  or  exercising  unlawful 
possession  over  the  property  of  another 
with  the  purpose  to  deprive  the  owner  of 
the  property. 

(b)  Acquiring  or  possessing  the 
property  of  another,  which  knowledge  or 
reason  to  believe  that  the  property  is 
stolen. 

3.18  Tampering  and  Vandalism 

The  following  are  prohibited: 

(a)  Tampering  or  attempting  to  tamper 
with  property  or  real  property,  or 
moving,  manipulating,  or  setting  in 
motion  any  of  the  parts  thereof,  except 
when  such  property  is  under  one's 
lawful  control  or  possession. 

(b)  Destroying,  injuring,  defacing,  or 
damaging  property  or  real  property. 

3.19  Climbing 

(a)(1)  All  rock  climbs  which  will 
require,  or  could  reasonably  be  expected 
to  require,  an  overnight  bivouac  or  camp 
on  or  near  the  climbing  route,  require 
registration.  Climbers  may  register  at 
either  the  Las  Vegas  District  Office  or 
the  Red  Rock  Canyon  National 
Conservation  Area  Visitor  Center. 
Information  collected  during  registration 
shall  be  limited  to  that  which  could 
reasonably  be  necessary  to  determine 
whether  search  and  rescue  efforts  are 
needed,  and  to  further  the  success  of 
such  efl'orts. 

(2)  Failing  to  register  for  overnight 
climbs  is  prohibited. 

(b)  Climbing  on.  or  within  twenty  feet 
of,  any  rock  art  is  prohibited. 

(c)  Allowing  climbing  equipment, 
including  but  not  limited  to  ropes,  slings, 
or  packs  to  fall  upon,  rest  against,  or 
otherwise  come  in  contact  with  any  rock 
art  is  prohibited. 

3.20  Closures 

(a)(1)  The  existing  limited  closures  of 
the  Red  Rock  Canyon  Scenic  Loop  Drive 
and  the  use  areas  associated  with  it.  of 
the  La  Madre  Spring  area,  and  of  the 
Red  Spring  Picnic  Area,  remain  in  effect. 
These  areas  will  continue  to  be  limited 
to  daytime  use  only,  with  the  exact 
hours  of  closure  posted  at  the  entrance 
to  these  areas. 

(2)  The  existing  hmited  closure  of  the 
Red  Rock  Canyon  Scenic  Loop  Drive  is 
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(4)  Violation  of  the  terms  and 
conditions  of  any  camping  permit. 

(5)  In  designated  campgrounds, 
creating  or  sustaining  unreasonable 
noise  between  the  hours  of  10  p.m.  and  6 
a.m. 

(6)  Camping  within  200  feet  of  any 
natural  or  man-made  water  source. 

3.17  Misappropriation  of  Property 

The  following  are  prohibited: 

(a]  Obtaining  or  exercising  unlawful 
possession  over  the  property  of  another 
with  the  purpose  to  deprive  the  owner  of 
the  property. 

(b)  Acquiring  or  possessing  the 
property  of  another,  which  knowledge  or 
reason  to  believe  that  the  property  is 
stolen. 

3.18  Tampering  and  Vandalism 

The  following  are  prohibited: 

(a)  Tampering  or  attempting  to  tamper 
with  property  or  real  property,  or 
moving,  manipulating,  or  setting  in 
motion  any  of  the  parts  thereof,  except 
when  such  property  is  under  one's 
lawful  control  or  possession. 

(b)  Destroying,  injuring,  defacing,  or 
damaging  property  or  real  property. 

3.19  Climbing 

(a)(l]  All  rock  climbs  which  will 
require,  or  could  reasonably  be  expected 
to  require,  an  overnight  bivouac  or  camp 
on  or  near  the  climbing  route,  require 
registration.  Climbers  may  register  at 
either  the  Las  Vegas  District  Office  or 
the  Red  Rock  Canyon  National 
Conservation  Area  Visitor  Center. 
Information  collected  during  registration 
shall  be  limited  to  that  which  could 
reasonably  be  necessary  to  determine 
whether  search  and  rescue  efforts  are 
needed,  and  to  further  the  success  of 
such  efforts. 

(2)  Failing  to  register  for  overnight 
climbs  is  prohibited. 

(b)  Climbing  on,  or  within  twenty  feet 
of,  any  rock  art  is  prohibited. 

(c)  Allowing  climbing  equipment, 
including  but  not  limited  to  ropes,  slings, 
or  packs  to  fall  upon,  rest  against,  or 
otherwise  come  in  contact  with  any  rock 
art  is  prohibited. 

3.20  Closures 

(a)(1)  The  existing  limited  closures  of 
the  Red  Rock  Canyon  Scenic  Loop  Drive 
and  the  use  areas  associated  with  it,  of 
the  La  Madre  Spring  area,  and  of  the 
Red  Spring  Picnic  Area,  remain  in  effect. 
These  areas  will  continue  to  be  limited 
to  daytime  use  only,  with  the  exact 
hours  of  closure  posted  at  the  entrance 
to  these  areas. 

(2)  The  existing  hmited  closure  of  the 
Red  Rock  Canyon  Scenic  Loop  Drive  is 


modified  as  follows:  from  one-half-hour 
before  sunrise  until  the  posted  opening 
hour,  pedestrians  and  bicyclists  may 
enter  and  use  the  Scenic  Loop  Drive  and 
the  use  areas  associated  with  it.  Motor 
vehicles  will  remain  prohibited,  except 
for  administrative  purposes  or  by  permit 
or  registration. 

(b)  The  area  known  as  the  Cave, 
located  at  T.  2lS,  R.  58E,  section  13,  and 
accessible  by  trail  from  State  Highway 
159,  is  limited  to  daytime  use  only,  the 
exact  hours  of  closure  will  be  posted  at 
the  entrance  to  the  area. 

(c)  The  area  known  as  Brownstone 
Canyon,  located  at  T.  20S,  R.  58E, 
sections  23,  24,  25,  and  28,  is  limited  to 
public  use  as  follows: 

(1)  Daytime  use  only  is  permitted, 
with  the  exact  hours  of  closure  posted  at 
the  entrance  to  Brownstone  Canyon. 

(2)  Vehicles,  other  than  authorized 
vehicles,  are  prohibited  from  travelling 
into  Brownstone  Canyon  beyond  the 
fenced  and/or  signed  barrier.  For  a 
vehicle  to  be  authorized,  it  must  be 
entering  Brownstone  Canyon  in  the 
performance  of  the  official  business  of  a 
Federal,  State,  or  county  government 
agency  or  organization;  or  it  must  have 
registered  and/or  been  issued  a  permit 
by  the  Bureau  of  Land  Management. 
Such  permits  or  registration  can  be 
obtained  at  the  Red  Rock  Canyon 
National  Conservation  Area  Visitor 
Center,  or  at  the  Las  Vegas  District 
Office  of  the  Bureau  of  Land 
Management 

Billy  Templetoa, 
State  Director,  Nevada. 

[PR  Doc.  91-29701  Filed  12-12-91;  8:45  am] 
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Rio  Puerco  Resource  Area,  NM; 
Emergency  Road  Closure  in  Rio 
Puerco  Resource  Area  Ignacio  Chavez 
Special  Management  Area  (SMA) 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Effective  November  25, 1991,  the 
Rio  Puerco  Resource  Area,  Albuquerque 
District,  Bureau  of  Land  Management 
will  be  closing  (except  for  authorized 
users  and  administrative  purposes) 
approximately  6  miles  of  BLM  Road  No. 
1103  traversing  the  Ignacio  Chavez  SMA 
located  in  T.15  and  16N.,  and  R.4  and 
5W.,  Sandoval  and  McKinley  Counties, 
New  Mexico.  Road  1103  also  serves  as  a 
bo  indary  road  for  the  Ignacio  Chavez 
a. id  Chamisa  WSAs.  Approximately  20 
•niles  of  secondary  roads  within  the 
SMA  and  all  access  points  to  the  SMA 


will  be  closed.  The  use  of  three  miles  of 
roads  for  livestock  grazing  management 
purposes  will  be  permitted.  Under  the 
emergency  closure  authority  contained 
in  43  CFR  8341.2,  this  action  is  being 
taken  to  prevent  vehicle  use  associated 
with  Road  1103  and  the  secondary  roads 
from  causing  additional  damage  to  the 
soils,  vegetative  and  scenic  resource 
values  in  the  SMA.  The  closure  will 
remain  in  effect  until  the  adverse 
impacts  axe  eliminated  and  adequate 
measures  are  implemented  to  prevent 
recurrence.  These  protective  measures 
will  include  realigning  one  quarter  mile 
of  Road  1103;  constructing  fence 
segments  on  both  sides  of  the  road 
primarily  near  Barrel  Springs  and  Ned's 
Tank;  and  road  maintenance. 

SUPPLEMENTARY  INFORMATION:  An 

emergency  road  closure  for  BLM  Road 
1103  was  initiated  in  1987.  The 
emergency  road  closure  was 
implemented  due  to  unusually  wet 
conditions  that  caused  vehicles  to  leave 
the  roadway  and  develop  parallel 
vehicle  tracks  adjacent  to  BLM  Road 
1103.  Over  several  years,  the  alternate 
vehicle  tracks  revegetated  and  the 
environmental  conditions  improved. 
Federal  Re^ster  Notice,  Vol.  56,  No.  183 
was  issued  ending  the  emergency  road 
closure  for  vehicle  use  in  the  Ignacio 
Chavez  SMA.  The  closure  ended  on 
September  28, 1991.  Due  to  eariy 
precipitation  in  the  SMA  and  high 
visitor  use.  the  area  will  be  closed 
effective  November  25, 1991  to  reduce 
the  possibility  of  recurring  resource 
damage  due  to  vehicle  use. 
FOR  FURTHER  INFORMATION  CONTACT! 

Katherine  Walter,  Outdoor  Recreation 
Planner,  Rio  Puerco  Resource  Area,  435 
Montano  NE,  Albuquerque,  New  Mexico 
87107,  (505)  781-8700. 

Dated:  December  2, 1991. 
Robert  T.  Dale, 
District  Manager. 
[FR  Doc.  91-29783  Filed  12-12-91:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  the 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmemt>ers 

December  10, 1991. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  "These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember.  non-exempt,  interstate 
transportation  must  file  the  Notice,  Form 


BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meeting  each  year. 
Any  subsequent  change  conceming 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Agway  Inc. 

(2)  333  Butternut  Drive,  Dewitt.  NY 
13214. 

(3)  333  Butternut  Drive.  Dewitt.  NY 
13214. 

(4)  Margaret  A.  Vargo,  Assistant  Traffic 
Mgr.,  Box  4853.  Syracuse,  NY  13221. 

Sidney  L  Strickland,  ]t.. 

Secretary. 

[FR  Doc.  91-29826  Filed  12-12-91;  8:45  am] 

BHJJNG  COOC  703&-01-II 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation,  address  of 
principal  office  and  state  of 
incorporation:  Norwalk  Furniture 
Corporation,  100  Furniture  Parkway. 
Norwalk,  Ohio  44857,  an  Ohio 
corporation. 

2.  Wholly-owned  subsidiaires  which 
will  participate  in  the  operations  and 
states  of  incorporation: 

a.  Norwalk  Furniture  Corporation  of 
Tennessee,  Burgess  Falls  Road  &  140, 
Cookeville,  Tennessee  38501,  a 
Tennessee  corporation. 

b.  Hickory  Hill  Furniture  Corporation. 
501  Hoyle  Street.  Valdese.  North 
Carolina  28690.  an  Ohio  corporation. 
Sidney  L.  Strickland.  )r., 

Secretary: 

[FR  Doc  91-29827  Filed  12-12-91:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Und«r  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  pubhshed.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(3)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Conmients  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer.  SPS/IMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Extension  of  the  Expiration  Date  of 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Document  Verification  Request. 

(2)  Form  G-845,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  an  integral  part  of  the  Systemic 


Alien  Verification  for  EntiUement 
(SAVE)  Program.  It  will  provide  direct 
access  to  the  INS  Alien  Status 
Verification  Index  (ASVI). 

(5)  200,000  annual  responses  at  .083 
hours  per  response. 

(6)  16,600  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  to  Adjust  Status  From 
Temporary  to  Permanent  Resident. 

(2)  Form  1-698,  Immigration  and 
Naturalization. 

(3)  One  time  only. 

(4)  Individuals  or  households.  In 
compliance  with  Public  Law  100-204, 
section  902,  the  Service  will  accept  and 
review  applications  fiiim  temporary 
resident  aliens  to  adjust  their  status  to 
permanent  residence.  This  form  will 
collect  the  necessary  information  to 
adjudicate  the  application  and  issue  an 
Alien  Registration  Card  (Form  1-551). 

(5)  300.000  annual  responses  at  1.0 
hours  per  response. 

(6)  3(X).000  annual  burden  hours. 

(7)  Not  apphcable  under  3504(h]. 

(1)  Certificate  of  Satisfactory  Pursuit. 

(2)  Form  1-699,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households,  state  or 
local  governments,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations.  In 
compUance  with  Public  Law  99-603  and 
Public  Law  100-204,  section  902 
(specifically  8  CFR  245a.3(b)(10)(A)),  the 
Service  will  use  this  form  to  verify  that  a 
certified  course  provider  has  supplied 
the  required  instruction  to  temporary 
resident  aliens. 

(5)  100,000  annual  responses  at  .166 
hours  per  response. 

(6)^16,600  annual  burden  hours. 
(7)  Not  applicable  under  3504(h). 

(1)  Health  and  Human  Services 
Statistical  Data  for  Refugee/Asylee 
Adjusting  Status. 

(2)  Form  1-643,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Information  required  by  8  U.S.C. 
1522(a)(8)  on  situation  of  refugees  at 
time  of  adjustment  to  lawful  permanent 
resident  of  U.S.  Data  used  by  Office  of 
Refugees  Resettiement  (HHS)  for  report 
to  Congress  as  required  by  U.S.C.  1523. 

(5)  150,000  armual  responses  at  .166 
hours  per  response. 

(6)  24,900  annual  burden  hours. 

(7)  Not  apphcable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 


Dated:  Deceinl>er  9. 1991. 
Lewis  Arnold, 

Department  Clearance  Officer.  Department  of 
Justice. 

(PR  Doc.  91-29798  Filed  12-12-91:  8:45  am] 
mxiNa  cooc  44io-io-«i 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conmient 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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Dated:  December  9, 1991. 
Lewis  Amoid, 

Department  Clearance  Officer.  Department  of 
Justice. 

(FR  Doc.  91-29798  Filed  12-12-91:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federaily  Assisted  Construction; 
Generai  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  '  are  listed  by 
Volume,  State,  and  page  number(8). 

Volume  I 
New  York,  NY91-22  (Dec.    p.  952i.  pp. 
13, 1991).  g52i-«52r 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
dociunent  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 


Federal  Regiister  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District       of      Columbia,    p.  79,  pp.  80-81, 

DC91-1  (Feb.  22, 1991).  84 

Maryland.    MD91-1    (Feb.    p.  468,  pp.  470- 

22, 1991).  474 

Mississippi,  MS91-1  (Feb.    p.  all 

22,1991). 
New  Hampshire,   NH91-4    p.  all 

(Feb.  22, 1991). 
New  lersey: 

N)91-2  (Feb.  22.  1991) p.  701,  p.  704 

N)91-3  (Feb.  22. 1991) p.  721,  pp.  722- 

723 
New  York: 

NY91-fl  (Feb.  22. 1991) p.  869.  p.  870 

NY91-10  (Feb.  22, 1991)....  p.  873.  pp.  874, 

877 
NY91-21  (Feb.  22, 1991) ....  p.  952a,  p.  952b 
Pennsylvania: 

PA91-1  (Feb.  22. 1991) p.  953,  pp.  954- 

964 

PA91-2  (Feb.  22. 1991) p.  965,  p.  966- 

968.972 

PA91-22  (Feb.  22, 1991) p.  1111.  pp. 

1112-1121 
Tennessee,    TN91-1    (Feb.    p.  1189,  pp. 
22. 1991).  1190-1193 

Vermont: 

VT91-3  (Feb.  22. 1991) p.  all 

VT91-4  (Feb.  22. 1991) p.  all 

Virginia,    VA91-14    (Feb.    p.  1269,  p.  1270 
22,1991). 

Volume  II 
Iowa: 

IA91-1  (Feb.  22, 1991) p.  23 

1A91-2  (Feb.  22, 1991) p.  29,  p.  30 

Illinois: 

IL91-1  (Feb.  22. 1991) p.  69,  p.  78 

IL91-2  (Feb.  22,  1991) p.  97,  p.  99 

IL91-3  (Feb.  22. 1991) p.  115.  pp.  116- 

117 

IL91-7  (Feb.  22. 1991) p.  137,  p.  138 

IL91-ie  (Feb.  22. 1991) p.  215,  p.  216 

IL91-18  (Feb.  22, 1991) p.  all 

IL91-19  (Feb.  22, 1991) p.  all 

New      Mexico,      NM91-1    p.  779.  p.  781 

(Feb.  22. 1991). 
Ohio: 

OH91-2  (Feb.  22. 1991) p.  821.  pp.  822- 

840b 

OH91-3  (Feb.  22. 1991) p.  841,  pp.  842- 

848 
OH91-28  (Feb.  22. 1991)....  p.  897.  pp.  898- 

902 
OH91-29  (Feb.  22. 1991)....  p.  903,  pp.  924. 

928 
Texas: 

TX91-28  (Feb.  22. 1991) p.  all 

TX91-47  (Feb.  22, 1991) p.  all 

TX91-48  (Feb.  22, 1991) p.  aU 

Volume  III 

Arizona,  AZ91-1  (Feb.  22,    p.  all 

1991). 
California.    CA91-2    (Feb.    p.  45.  p.  47 

22.1991). 
North      Dakota,      ND91-2    p.  285,  p.  286 

(Feb.  22. 1991). 
Nevada: 

NV91-1  (Feb.  22. 1991)..-..  p.  299,  p.  301 

NV91-5  (Feb.  22. 1991) p.  345.  p.  346 


General  Wage  Determination 
Publicatioo 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  day  of 
December  1991. 
Alan  L  Moss. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-29635  Filed  12-12-91;  8:45  am] 

MUMQ  COM  4i10-27-ll 


Employment  and  Training 
Administration 

(TA-W-25,340] 

GE  Aerospace  Aircraft  Systems 
Control  Department,  Binghamton,  NY; 
Amended  Certification  Regarding 
EilgH>illty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
12. 1991  applicable  to  all  workers  of  GE 
Aerospace,  Aircraft  Control  Systems 
Department,  Binghamton,  New  York. 
The  notice  was  published  in  the  Federai 
Register  on  April  30, 1991  (56  FR  19884). 

The  Department  is  amending  the 
certification  to  clarify  the  appropriate 
worker  group.  The  investigation  focused 
only  on  printed  circuit  boards  for 
avionics  applications  Consequently, 
only  workers  engaged  in  the  production 
of  printed  circuit  boards  are  covered 
under  the  subject  certification. 
Therefore,  the  certification  is  amended 
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to  properly  reflect  the  correct  worker 
group.  The  amended  notice  appUcaMe  to 
TA-W-2S;340  is  hereby  issued  as 
follows: 

All  workers  of  CE  Aerospace.  Aircraft 
Control  Systems  Department.  Binghamton, 
New  York  engaged  hi  the  prodnction  of 
printed  circuit  boards  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  13. 1969  are  eligible  to  apply 
(or  adiuttroeni  assistance  (aider  section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  tZth  day  of 
April  1991. 
Marvki  M.  Fooka. 

Director.  Office  of  Trade  AdfusUaent 

Assif'ance. 

[FR  Doc.  91-29816  Filed  12-12-9);  *Ab  as) 

MLUNQ  COM  «' 


[TA-W-24.7t71 

General  Electric  Aerospace  Dhdsion, 
Utica,  NY;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Wortter  Adjustment  Assistance 

h)  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.a  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  26, 1990  applicable  to  all 
workers  of  General  Electric  Areospace 
Division.  Utica,  New  York.  The  notice 
was  published  in  the  Federal  Register  on 
November  14. 1990  (55  FR  47550). 

The  Department  is  amending  the 
certification  to  clarify  the  appropriate 
worker  group.  The  investigation  focused 
on  machined  parts  and  printed  circuit 
boards.  Consequently,  only  wcvkers 
engaged  in  the  production  of  machined 
parts  and  printed  circuit  boards  are 
covered  under  the  subject  certification. 
Therefore,  the  certificabon  is  amended 
to  properly  reflect  the  correct  worker 
group.  The  amended  notice  applicable  to 
TA-W-24,797  is  hereby  issued  as 
follows: 

All  workers  of  General  Electric  Aerospace 
Division,  Utica,  New  York  engaged  in  the 
production  of  machined  parts  and  printed 
circuit  boards  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  21. 1968  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  28th  day  of 
October  199a 

Marvia  M.  Fooks, 

Director,  Office  of  Trade  Adjtistmeitt 

Assistance. 

(FR  Doc  91-29614  Piled  12-12-91;  MS  am) 

BlUJNOCOOe  49ie-9«-H 


(TA-«»-29,04OI 

Midwrest  Walttiam  Abrashfss,  Superior 
Hone,  Owosso,  Ml;  Revised 
Dotarmination  on  Reconsideration 

On  November  20, 1991.  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  former  worliers 
of  Midwest  Waltham  Abrasives. 
Superior  Hone.  Owosso,  Michigan.  This 
notice  will  soon  be  published  in  the 
Federal  Register. 

One  of  the  petitioners  claimed  that  the 
Superior  Hone's  production  was 
integrated  with  that  of  another 
corporate  plant  in  Owosso,  Michigan 
whose  workers  are  certified  for  trade 
adjustment  assistance. 

Investigation  findings  show  that 
Superior  Hone  ceased  production  of 
grinding  stones  and  honing  stones  on 
December  31. 199a 

On  reconsideration,  new  information 
was  obtained  showing  that  Superior 
Hone's  grinding  wheel  production  was 
integrated  with  that  of  another  MWA 
plant  in  Owosso,  Michigan  whose 
workers  are  currently  under  a  worker 
group  certificatioa  |TA-W-28v278) 
issued  on  November  13, 1991.  Grinding 
wheel  production  accounted  for  a 
substantial  percent  of  Superior  Hone's 
total  production. 

Conduaiao 

After  careful  consideration  oi  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  Midwest  Waltham 
Abrasives.  Superior  Hone  workers  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  grinding  wheels  produced  at 
Midwest  Waltham  Abrasives,  Superior 
Hone,  in  Owosso,  Michigan.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  revised 
certification  for  the  Superior  Hone 
workers  of  Midwest  Waltham  Abrasives 
in  Owosso,  Michigan. 

All  workers  of  Midwest  Waltham 
Abrasives.  Superior  Hone,  in  Owosso, 
Michigan  who  l>ecame  totally  or  partially 
separated  from  employment  on  or  after 
December  1, 1990  and  Iwfore  December  1, 
1991  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  tb?  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  29th  day  of 
November  1991. 
Robert  O.  Deskmgchampa, 
Director.  Office  of  Legislation  S'Actoaria] 
Services,  Unemployment  Inauttmce  Service. 
(FR  Doc  91-29913  Filed  12-12-91:  9:46  am] 
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NATIONAL  SCIENCE  FOUNDATION 

CoHectfon  of  Information  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  FoondatiiHi  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  January  19. 1992.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer: 
Herman  G.  Fleming.  Division  of 
Personnel  and  Management.  National 
Science  Foundation.  Washington,  DC 
2055a  or  by  telephone  (202)  357-7335, 
and  to: 

(B)  OMB  Desk  Officer  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB. 
Washington  DC  20503. 

TiUe:  Pretest  of  the  National  Survey  of 
College  Graduates  (NSCC). 

Affected  Public  Individuals. 

Responses/Burden  Hours:  3,200 
respondents:  Average  of  20  minutes  for 
each  response. 

Abstract  The  pretest  data  collected  in 
this  survey  wnll  enable  NSF  to  partially 
fulfill  the  requirement  to  serve  as  a 
clearinghouse  for  information  on  the 
scientific  and  technical  population  of  the 
U.S.  That  information  allows  for  policy 
and  planning  activities  by  officials  of 
government,  private  industry  and 
academic  institutions. 

Dated-  December  la  199L 
HanMB&FloaiiBg. 

NSF  Reports  CJerance  Ofpcer. 

(FR  Doc.  91-29846  RIed  12-12-91: 8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Doctcet  Nos.  STN  50-529-OLA-3, 8TN  5»- 
S29-OLA-3  and  STN  S0-S30-OLA-3 
(Shutdomi  Cooing  Valves);  ASLBP  Na  92- 
654-01-OLA-31 

Establishment  of  Atomic  Safety  and 
Licensing  Board;  Arizona  Public 
Service  Co.,  et  aL 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  8§  2.105,  2.70a  2.702, 
2.714.  2.714a.  2,717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
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NATKNUAL  SCIENCE  FOUNDATTON 

CoHectton  of  information  SutHnitted 
for  om  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundabon  is  posting 
two  notices  of  informabon  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  lanuary  19. 1992.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer: 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Washington,  DC 
2055a  or  by  telephone  (202)  357-7335, 
and  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer.  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington  DC  20503. 

Titie:  Pretest  of  the  National  Sorvey  of 
College  Graduates  (NSCG). 

Affected  Public:  Individuals. 

Responses /Burden  Hours:  3.200 
respondents;  Average  of  20  minutes  for 
eadi  response. 

Abstract  The  pretest  data  collected  in 
this  survey  will  enable  NSF  to  partially 
fulfill  the  requirement  to  serve  as  a 
clearinghouse  for  information  on  the 
scientiHc  and  technical  population  of  the 
U.S.  That  information  allows  for  policy 
and  planning  activities  by  officials  of 
government,  private  industry  and 
academic  institutions. 

Dated-  December  la  1991- 
Hannan  G.  FtaiiiBg. 

NSF  Reports  Clerance  Officer. 

[PR  Doc.  91-29846  Filed  12-12-91:  (M5  am) 
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NUCLEAR  REGUUITORY 
COIMMtSStON 

[Docket  No*.  STN  S0-529-OiA-3,  STN  50- 
529-OiA-3  and  STN  SO-530-OLA-3 
(SlHitdown  Ceemg  Vatvee);  ASLBP  Na  S2- 
654-01-OU^-3) 

Establishment  of  Atomic  Safety  and 
Licensing  Board;  Arizona  Put>lic 
Service  Co.,  et  al. 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972, 
published  in  the  Fetieial  Register,  37  FR 
28710  (1972).  and  S§  2.105,  2.70a  2.702, 
2.714,  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 


the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Arizona  Public  Service  Company,  et  aL 

Palo  Verde  Nuclear  Generating  Station, 
Unit  Nos.  1,  2  and  3  Facility  Operating 
License  Nos.  NPF-41.  NPF-51  and 
NPF-74 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  October  30, 1991,  in  the 
Federal  Register  (56  FR  55940-55943] 
entitled,  "Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant  - 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing." 

The  requested  amendment  would 
revise  the  Technical  Specifications  by 
deleting  the  surveillance  requirement  for 
the  automatic  closure  interlock  (ACI)  for 
the  shutdown  cooling  valves.  The  reason 
for  removing  the  ACI  is  to  minimize 
potential  loss  of  the  shutdown  cooling 
system  due  to  inadvertent  actuation. 

The  Board  is  comprised  of  the 
following  administrative  judges; 

Robert  M.  Lazo,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

All  correspondence,  docimients  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980). 

Issued  at  Bethesda,  Maryland  this  6th  day 
of  December,  1991. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc.  91-29821  Filed  12-12-91;  8:45  amj 
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POSTAL  RATE  COIMMISSION 
Merrifield  Facility;  Notice  of  Visit 

December  10. 1991. 

Notice  is  hereby  given  that  Postal 
Rate  Commission  advisory  staff 
personnel  will  visit  the  Merrifield 
facility  on  December  18, 1991,  to  view 
the  processing  and  handling  of  pallets. 

For  further  information  contact  Gerald 
Cerasale  at  (202)  789-6868.  A  report  of 


the  visit  will  be  on  file  in  the 

Commission's  Docket  Room. 

CliariM  L  Clapp, 

Secretary. 

[FR  Doc.  91-29833  Filed  12-12-91:  8:45  am] 

MUJNO  coot  rrio-fw-M 

RAILROAD  RETIREMENT  BOARD 

Determination  of  Ouarteriy  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1, 1992,  shall  be  at  the 
rate  of  28 '^  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1, 1992,  36 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c]  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  64  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 

Dated:  December  5. 1991. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  91-29784  Filed  12-12-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-25420] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

December  6, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 


application(s)  and/or  declarationjs)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8]  and/or  declare tion(s) 
should  submit  their  views  in  writing  by 
December  30, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  addres8(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s].  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Southern  Company  (70-7527) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder. 

By  prior  order,  dated  September  13. 
1988  (HCAR  No.  24713)  ("1988  Order"), 
the  Commission  approved  a  proposal  by 
Southern  to  issue  and  sell  from  time-to- 
time  through  December  31, 1991, 
pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rules  50(b)  and  (c)  under  Rule  50(a)(5), 
up  to  10  million  shares  of  its  authorized 
but  unissued  common  stock,  $5  par 
value  ("Common  Stock"),  to  be  issued  to 
connection  with  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("Dividend  Plan"),  in  addition  to  the 
balance  of  5,425,126  shares  previously 
approved  by  the  Commission  for  sale  to 
the  Dividend  Plan  (HCAR  No.  24265. 
December  17, 1986);  and  up  to  5  million 
shares  of  its  Common  Stock  to  be  issued 
in  connection  with  its  Employee  Savings 
Plan  ("Savings  Plan"),  in  addition  to  the 
balance  of  454,893  shares  previously 
approved  by  the  Commission  for  sale  to 
the  Savings  Plan  (HCAR  No.  24544. 
December  28, 1987).  Further,  the  1988 
Order  reserved  jurisdiction  over  the 
issuance  and  sale  of  10  million  shares  of 
Common  Stock  to  the  Dividend  Plan  and 
6,119,000  shares  of  Common  Stock  to  the 
Savings  Plan. 

Southern  now  requests  that  such 
authority  be  extended  to  December  31, 
1995  and  that  jurisdiction  continue  to  be 
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reserved  over  the  issuance  and  sale  of 
10  million  shares  of  Conunon  Stock  to 
the  Dividend  Plan  and  6,119,000  shares 
to  the  Savings  Plan. 

For  the  Commission,  by  the  Diviskai  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Marsust  H.  McFariand. 
Deputy  Secretary. 

|FR  Doc.  91-29635  Ptied  12-12-91;  ft45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGOa  91-27) 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Commtttee  Meeting 

Pursuant  to  section  10(e)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^463:  5  US.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Low^er 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday,  January  14, 1992,  in 
the  2gth  floor  Boardroom  of  the  World 
Trade  Center.  2  Canal  Street,  New 
Orleans,  Louisiana  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items; 

1.  Call  to  order. 

2.  Minutes  of  the  October  22, 1991  meetiiig. 

3.  Old  Business: 

a.  Army  Corps  of  Engineers  Rock  Dike 
Project. 

b.  Army  Corps  of  Engineers  Inner  Harbor 
Canal  Lock  Relocation  Pro)ect 

4.  New  Business: 

a.  Background  Lighting 

b.  Clarification  of  Federal  Communications 
Notice  of  Proposed  Rule  Making  to  designate 
Channel  9  as  a  second  call-in  frequency. 

c.  Clarification  of  the  Coast  Guard  opinioa 
of  the  collision  between  the  M/V  Nancy 
Lykes  and  M/V  Coral  Dawn  coQiaion. 

d.  MRGO  Channel  Dimensions. 

e.  Fishing  vessels  crossing  Southwest  Pass. 

5.  Report  from  the  VTS  Subcommittee 

6.  Adfoumment 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  this  waterway. 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meetings. 

Additional  information  may  be 
obtained  from  Commander  EJ»i.  Fonk, 
USCG.  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander. 
Eighth  Coast  Guard  District  (oan).  Room 
1209.  Hale  Boggs  Federal  Building.  501 


Magazine  Street.  New  Orleans.  LA 
70130-3396,  telephone  number  (504)  58»- 

3074. 

Dated:  December  3. 1991. 
I.M.LBy. 

Rear  Admiral,  U.S.  Coast  Guard  Copunander, 
Eighth  Coast  Guard  District 
[PR  Doc.  91-29824  Filed  12-12-91;  ft45  am] 
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[91-4W4] 

New  York  Harbor  Traffic  Management 
Advisory  CmiHiiiUee,  Meeting 

agency:  Coast  Goard.  DOT. 
ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Conmiittee  to  be  held  on 
January  16, 1992.  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
New  York.  New  York,  beginning  at  10 
a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Update  of  Marine  Events. 

3.  Update  of  dredging  operations  in 
New  York  harbor. 

4.  Update  on  Vessel  Traffic  Service. 

5.  Review  of  Public  bearing  held  21 
Oct  91. 

6.  Status  report  on  M/V  SILVER 
EXPRESS  11  October  91  allision  with 
Bayonne  Bridge. 

7.  Review  of  NOAA's  PORTS  project. 

8.  Topics  from  the  floor. 

9.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  Fini 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before 
the  meeting.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Committee  at  any  time. 


FOR  FURTHER  HUFORMATKMi  COMTACTt 

Lieutenant  Commander  J.  E.  BUSSEY, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  333  Third  floor.  Governors 
Island,  New  York,  NY  10004-5070;  or  by 
calling  (212)  668-7429. 

Dated:  November  27, 1991. 
R.M.  LaiiSDM. 

Captain,  U.S.  Coast  Guard  Captain  of  the  Port 
New  York,  NYHTMAC  Executive  Director. 

[FR  Doc  91-2962S  Piled  12^12r-9U,  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  0, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960. 
Pubhc  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
TVeasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  2022a 

Bureau  of  the  Public  Debt 

OMB  Number.  1535-0023. 

Form  Number.  PD  F  4000. 

Type  of  Review.  Extension. 

Tide:  Request  By  Owner  for  Reissue 
of  United  States  Savings  Bonds/Notes 
To  Add  Beneficiary  or  Coowner, 
Eliminate  Beneficiary  or  Decedent, 
Show  Change  of  Name,  and/or  Correct 
Error  in  Registration. 

Description:  Form  is  used  by  owners 
to  identify  securities  for  which  reissue  is 
requested  and  to  indicate  the  new 
registration  required. 

Respondents:  Individual  or 
housc^lds. 

Estimated  Number  of  Respondents: 
600.000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  otxasion. 

Estimated  Total  Reporting  Burden: 
300,000  hours. 

OMB  Number  153&-0091. 

Form  Number.  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  United 
States  Treasury  Certificates  of 
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FOR  RMrrHER  MtFORMATtON  COMTACT: 

Lieutenant  Commander  j.  E.  BUSSEY, 
USCG,  Executive  Secretary.  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  333  Third  floor.  Governors 
Island,  New  York,  NY  10004-5070;  or  by 
calling  (212)  868-7429. 

Dated:  November  27, 1991. 
RJM.  Lanabes, 

Captain.  U.S.  Coast  Guard,  Captain  of  the  Port 
New  York,  NYHTMAC  Executive  Director. 

|FR  Doc.  91-29825  Filed  ITr-XZ-mi  8:45  am) 
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DEPARTMEKT  OF  THE  TREASURY 

Public  Information  CoMection 
Requirements  Submitted  to  0MB  for 
Review 

Decembers,  1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pubhc  Law  96-511.  Copies  of  the 
submi99Jon(3)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clecu^nce 
OfBcer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  2022a 

Bureau  of  the  Pubtic  Debt 

OMB  Number.  1535-0023. 

Form  Number.  PD  F  4000. 

Type  of  Review.  Extension. 

Title:  Request  By  Owner  for  Reissue 
of  United  States  Savings  Bonds/Notes 
To  Add  Beneficiary  or  Coowner, 
Eliminate  Beneficiary  or  Decedent, 
Show  Change  of  Name,  and/cH'  Correct 
Error  in  Registration. 

Description:  Form  is  used  by  owners 
to  identify  securities  for  which  reissue  is 
requested  and  to  indicate  the  new 
registration  required. 

Respondents:  Individual  or 
hous^iolds. 

Estimated  Number  of  Respondents: 
600.000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
300,000  hours. 

OMB  Number.  \^b-Oan. 
Form  Number.  None. 
Type  of  Review.  Extensim. 
Title:  Regulations  Governing  United 
States  Treasury  Certificates  of 


Indebtedness — State  and  Local 
Government  Series,  United  States 
Treasury  Notes — State  and  Local 
Government  Series,  and  United  States 
Treasury  Bonds — State  and  Local 
Government  Series. 

Description:  These  are  regulations 
authorizing  the  issuing  of  United  States 
Treasury  tKxids,  notes,  and  certificates 
of  indebtedness  of  the  State  and  Local 
Government  Series. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
167  hours. 

OMB  Number  1535-0092. 

Form  NunAer  PD  F  4144.  4144-1, 
4144-2,  4144-3  and  4144-4. 

Type  of  Review.  Extension. 

Title:  Sabscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Time  Deposit 
Securities — State  and  Local  Government 
Series. 

Descrrption:  The  information  collected 
is  necessary  to  establish  the  accounts 
for  ovmers  of  Time  Deposit  Securities  of 
State  and  Local  Government  Series. 

Respondents:  State  m  local 
governments. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,585  hours. 

OMB  Number  1535-0093. 

Form  Number  PD  F  5291,  5291-1. 
5291-2  and  5291-3. 

Type  (^Review.  Extension. 

Title.  Subscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Special  Zero 
Interest  Securities — State  and  Local 
Government  Series  (phis  Schedule  1  for 
Certificates  of  Deposit  and  Schedule  2 
for  Notes). 

Description:  The  information  is 
necessary  to  establish  the  accounts  for 
owners  of  Special  Zero  Interest  Time 
Deposit  Secorities  of  State  and  Local 
Government  Series. 

Respondents:  State  or  local 
govemraeots. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
485  hours. 

Clearance  Officer  Rita  DeNagy  (202) 
447-1315,  Bureau  of  the  Public  Debt, 
room  137.  BEP  Annex.  300 13th  Street, 
SW..  Washington,  DC  20239-0001. 


OMB  Reviewer  Milo  Sunderhauf 
(202)  395-686a  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  %uldii!«,  Washington.  DC  20503. 
LaaK-flaUui. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  n-297«8  Fiied  12-12-91;  8:45  am] 
WUMQ  CODE  <W10-4MI 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December*.  W91. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  umkr 
the  Paperwork  Reduction  Act  of  1960. 
Public  Law  96-511.  Copies  of  the 
subnn8»on(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance,  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Office  of  Tknft  Sapervisioo 

OMB  Number  1500-0003. 

Form  Number  OTS  Form  366. 

Type  of  Review:  Extension. 

Title:  Criminal  Referral  Reporting/ 
Recordkeeping  Requirement. 

Descriptiov:  Information  must  be 
reported  to  the  OTS,  Justice  and  the  U.S. 
Attorney  whenever  a  crime  or  is 
suspected  at  an  OTS-regulated  thrift 
institution.  The  information  is  used  to 
determine  if  further  investigation  is 
warranted,  ia  addition,  the  information 
must  be  maintained  for  ten  years  at  the 
affected  institutior  for  use  by  the  OTS. 

Respondents:  Business  or  other  for- 
profit  Federal  agencies  or  employees. 

Estimated  Number  of  Respondents/ 
Reasrdkeepers:  2,000. 

Estimated  Buttle n  Hours  Per 
Response /Recordkeeper  38  minutes. 

Frequency  of  Response:  On  occasion 
(Whenever  a  crime  is  suspected). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7J600  hours. 

Clearance  Officer:  John  Turner  (202) 
906-6840.  Offioe  of  Huift  Supervision, 
2nd  Floor,  1700  G.  Street.  NW.. 
Washington,  DC  20552. 

OMB  Reviewer  Gary  Waxman  (202' 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Department  Reports  Management  Officer. 
[PR  Doc  91-29790  Filed  12-12-91;  8:45  am) 
MLUNQ  COOE  «10-2*-M 


PsbNc  Information  Collection 
Requirements  Submitted  to  OMB  for 


December  8, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960, 
Public  Law  96^11.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-OlM. 

Form  Number  ATT  F  5400.4  (formerly 
ATF  F  4710). 

Type  of  Review:  Extension. 

Title:  Explosives  Transaction  Record 
(oonlicensee/nonpermi  ttee). 

Description:  This  form  is  used  to 
verify  the  qualification  and 
identification  of  unlicensed  persons 
wishing  to  purchase  explosive  materials 
from  licensed  dealers,  as  well  as  the 
location  in  which  the  explosives  are 
intended  for  storage  and/or  use.  ATF 
uses  the  information  in  its  investigations 
and  inspections  to  establish  leads  and 
determine  compliance. 

Respondents.  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,140. 

Estimated  Burden  Hours  Per 
Respoadeat/Recordkeeper  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7.227  hours. 

OMB  Number  1512-0461. 

Form  Number  ATF  REC  5110/11. 

Type  of  Review:  Extension. 

Title:  Marks  and  Labels  on  Containerll 
of  Distilled  Spirits. 

Description:  The  marking,  branding 
and  labelii^  of  containers  of  spirits  by 
distilled  spirits  plants  provide  the  data 
to  identify,  trace,  and  quantify  the 
spirits. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
267. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other. 
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Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20228. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-29791  Filed  12-12-91;  8:45  am] 
HLUNQ  COOE  MIO-ll-M 


Internal  Revenue  Service 

Art  Advisory  Panel;  Closed  Meeting 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 
DATE:  The  meeting  will  be  held  January 

7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Karen  Carolan,  CC:AP:AS:4  901  D 
Street.  SW.,  Washington.  DC  20024. 
telephone  no.  (202)  401-4128  (not  a  toll 
free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  (1988),  that 
a  closed  meeting  of  the  Art  Advisory 
Panel  will  be  held  on  January  7, 1991,  in 
room  224  beginning  at  9  a.m..  Aerospace 
Center  Building,  901  D  Street,  SW., 
Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  §  6103  of  title  28  of  the 
United  States  Code. 

A  determination  as  required  by 
§  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  §  552b(c)  (3).  (4).  (6).  and  (7)  of  title  5 


of  the  United  States  Code,  and  that  the 
meeting  will  not  be  open  to  the  pubhc. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 
Fnd  T.  Goldberg.  Jr., 
Commissioner 
[FR  Doc.  91-29787  Filed  12-12-91;  ft45  am) 

MLUNQ  COOE  4t3(H>1-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infonnation  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  tide  of  the 
infonnation  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response:  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B3),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 


DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
13, 1992. 

Dated:  December  5, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley. 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Revision 

1.  Title  of  the  Information  Collection 
Prescription,  Authorization, 

Application,  Procurement,  Repair 
and  Loan  of  Prosthetic  Items 
Department  Form  Numbers 

a.  VA  Form  10-1394,  Application  for 
Adaptive  Equipment  Motor  Vehicle 

b.  VA  Form  10-2421,  Prosthetic 
Authorization  and  Invoice 

c.  VA  Form  10-2520,  Prosthetic 
Service  Card  Invoice 

d.  VA  Form  10-2914.  Prescription  and 
Authorization  for  Eyeglasses 

e.  Form  Letter  10-90,  Request  to 
Submit  Estimate 

f.  Form  Letter  10-428.  Loan  Followup 
Letter 

2.  These  forms  and  letters  are  used  to 

determine  eligibility,  prescribe,  and 
authorize  prosthetic  devices;  obtain 
repair  estimates  and  allow  for  the 
direct  purchase  of  prosthetic 
devices;  and  obtain  followup 
infonnation  on  loaned  prosthetic 
items. 

3.  Individual  or  households;  Business  or 

other  for-profit 

4.  51.284  hours 

5.  Estimated  Average  Burden  hours  Per 

Respondent 

a.  VA  Form  10-1394—15  minutes 

b.  VA  Form  10-2421 — 4  minutes 

c.  VA  Form  10-2520—5  minutes 

d.  VA  Form  10-2914 — 4  minutes 

e.  Form  Letter  10  00    5  minutes 

f.  Form  Letter  10-426—1  minute 

6.  On  occasion 

7.  Estimated  Number  of  Respondents 
a  VA  Fonn  10-1394—10,844 

b.  VA  Form  10-2421—250,000 

c.  VA  Fonn  10-2520—40,000 

d.  VA  Form  10-2914—175,000 

e.  Form  Letter  10-90—22,500 

f.  Form  Letter  10^26—14,500 

[PR  Doc.  91-29817  Filed  12-12-91;  8:45  am] 
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DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  January 
13. 1992. 

Dated:  December  5, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Revision 

1.  Title  of  the  Information  Collection 
Prescription,  Authorization, 

Application,  Procurement,  Repair 
and  Loan  of  Prosthetic  Items 
Department  Form  Numbers 

a.  VA  Form  10-1394,  Application  for 
Adaptive  Equipment  Motor  Vehicle 

b.  VA  Form  10-2421.  Prosthetic 
Authorization  and  Invoice 

c.  VA  Form  10-2520,  Prosthetic 
Service  Card  Invoice 

d.  VA  Form  10-2914,  Prescription  and 
Authorization  for  Eyeglasses 

e.  Form  Letter  10-90,  Request  to 
Submit  Estimate 

f.  Form  Letter  10-428.  Loan  FoUowup 
Letter 

2.  These  forms  and  letters  are  used  to 

determine  eligibility,  prescribe,  and 
authorize  prosthetic  devices;  obtain 
repair  estimates  and  allow  for  the 
direct  purchase  of  prosthetic 
devices;  and  obtain  followup 
information  on  loaned  prosdietic 
items. 

3.  Individual  or  households;  Business  or 

other  for-profit 

4.  51.284  hours 

5.  Estimated  Average  Burden  hours  Per 

Respondent 

a.  VA  Form  10-1394—15  minutes 

b.  VA  Form  10-2421 — 4  minutes 
c  VA  Form  10-2520—5  minutes 

d.  VA  Form  10-2914 — 4  minutes 

e.  Form  Letter  10  00    5  minutes 

f.  Form  Letter  10-426—1  minute 

6.  On  occasion 

7.  Estimated  Number  of  Respondents 
a  VA  Form  10-1394—10.844 

b.  VA  Form  10-2421—250.000 

c.  VA  Form  10-2520—40.000 

d.  VA  Form  10-2914—175,000 

e.  Form  Letter  10-90—22,500 

f.  Form  Letter  10-426—14,500 

[FR  Doc  91-29817  Filed  12-12-91;  8:45  amj 
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Sunshine  Act  Meetings 
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This  section  o<  ths  FEOERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  ttw  Sunshine 
Act"  (Pub.  L.  »4-«)9^  5  U.S.C.  552b(e)(3). 


U.8.  CONSUMER  PHOOUCT  SAFETY 
COMMHSSION 

TIME  AfiD  DATE  lOtOO  a.m..  Tuesday. 
December  17, 1991. 

LOCATTON:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONStDERED: 

\.  Pride  in  Public  Senice  A  want — 

The  Commission  wiU  present  the  Pride  in 
Public  Service  Award  ta  December's 
recipient. 

2.  Election  of  Vice  Chainnan — 

The  CommiMJon  «vili  elect  a  Vice 
Chainnan  for  a  term  ending  on  December  31, 
1992. 

3.  Voluntary  Standards /International 
Affairs  Activities — 

The  staff  wiH  brief  the  Commisaion  on 
vohintary  standards  and  international  affairs 
activities  carried  out  by  staff  during  the 
fourth  quarter  of  fiscal  year  1991. 

For  a  Recorded  Message  Containing  the 

Latest  Agenda  Information,  Call  (301J 

492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  December  10, 1991. 
Sheldon  0.  Butte, 
Deputy  Secretary. 
[FR  Doc.  91-29965  Filed  12-11-91:  2:15  pm] 

BNXMQ  CODE  63W-01-W 

U.8.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 
December  19, 1991. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

status:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED! 

Compliance  Status  Report. 

The  staff  will  brief  the  Commission  on 
various  compliance  matters. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
492-5709. 


CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  December  U.  1991. 
Sheldon  D.  Butte, 
Deputy  Secretory. 

[FR  Doc  tl-299ee  FSed  12-11-91;  2:1S  pm] 
MUMS  CODE  ta»-oi-m 

DEFENSE  NOCLEAM  FACIUTtES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  flie 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  DATE:  aiX)  a.m.,  December  20, 
1991. 

PLACE:  Pubhc  Hearing  Room,  Suite  700, 
625  Indiana  Aveirae,  NW,  Washington, 
DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  discuss  and  deliberate  upon  safety 
issues  related  to  the  K-Reactor, 
Savannah  River  Site,  South  Carolina, 
including,  but  not  limited  to, 
coBsideration  of  testimony  and 
documents  received  at  the  public 
meeting  and  public  hearing  conducted  in 
Aiken,  South  Carolina,  on  December  9, 
1991,  and  doamients  submitted  for  the 
record  subsequent  to  the  December  9, 
1991,  meeting. 
FOR  MORE  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
or  Carole  J.  Council,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington,  DC 
20004,  (202)  208-6400  (FTS  268-6400). 
SUPPLEMENTARY  INFORMATION:  The 

Board  specifically  reserves  its  right  to 
further  schedule  and  otherwise  regulate 
the  course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  December  11. 1991. 
Kenneth  M.  Pusateri 
General  Manager 

[FR  Doc.  91-30003  Filed  12-11-91:  3:49  pm] 
BRUNO  CODE  aSKHUHi 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday.  Deoenber  10, 
1991.  the  Board  of  Directors  of  (be 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  instired  banks. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  a  certain  financial 
institulion. 

Matters  relating  to  the  Corporation's 
liqwdatien  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  jr.  (Appointive),  seconded  by  Vioe 
Chairman  Andrew  C.  Hove,  jr., 
concurred  in  by  T.  Timothy  Ryan,  |r. 
(Office  of  Thrift  Supervision),  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  and  Chairman  William 
Taylor,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  dosed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4ji. 
(c)(6),  MS),  (c)(9)(A)(u).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.Sil  552b(c)(2).  (c)(4),  [c)(6).  (c)(8). 
(c)(9)(A)tii),  and  (c)t9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  December  11. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-29928  Filed  12-11-91;  11:29  am] 

BIUJNG  COOC  e714-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Thursday,  December  19. 
1991, 10  a.m. 

place:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor).*^ 

status:  This  Mee^  Will  Be  Open  to 
the  Public. 

ITEM  TO  BE  discussed: 

Correction  and  Approval  of  Minutes 
Election  of  Chairman  and  Vice  Chairman  for 

1992 
Title  26  Certification  Matters 


1991 
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Paul  Simon  for  President  Committee — 

Extension  of  Time  to  Respond  to  the  Final 

Audit  Report 
Explanation  and  lustification  of  the  Revised 

Bank  Loan  Regulations  (11  CFR  parts  100 

and  104) 
Petition  for  Rulemaking  Filed  by 

Congressman  William  Thomas 
Status  of  Regulations  Projects 
Administrative  Matters 

DATE  AND  TIME:  Thursday,  December  19. 

1991. 

(Will  Convene  After  the  Open  Meeting) 

place:  999  E  Street,  NW..  Washington. 

DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

rrEMS  TO  be  discussed: 

Compliance  matters  pursuant  to  2  U.S.C 

S  437g. 
Audits  conducted  pursuant  to  2  U.S.C  {  437g, 

S  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone  (202)  21»-4155. 

Delores  Harris. 

Administrative  Assistant 

[FR  Doc.  91-29927  Filed  12-11-91;  10:51  am] 

BtUMQ  COOC  671f-0t-«i 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  10, 1991. 

Amendment  to  Previously  Announced 

Agenda: 

TIME  AND  date:  10:00  a.m.,  Thursday, 

December  12, 1991. 

place:  Room  600. 1730  K  Street,  NW.. 

Washington,  DC. 


STATUS:  Items  1-3,  Open.  Items  4-6, 
Closed  [Pursuant  to  5  U.S.C. 
i  552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  items,  the 
Commission  will  consider  and  act  upon 
the  following  items: 

4.  Beech  Fork  Processing.  Docket  No. 
KENT  90-398. 

5.  Shamrock  Coal  Co.,  Inc.,  Docket  No. 
KENT  90-60. 

6.  Shamrock  Coal  Co..  Inc.,  Docket  Nos. 
KENT  90-137  and  90-142. 

Issues  include  whether  the  mine 
operators'  violations  of  mandatory 
safety  standards  were  of  such  a  nature 
as  to  significantly  and  substantially 
contribute  to  mine  safety  hazards. 

It  was  determined  by  a  unanimous 
vote  on  Commissioners  that  these  items 
be  included  in  the  meeting  on  December 
12, 1991,  and  that  they  be  heard  in 
closed  session.  Any  earlier 
announcement  of  the  addition  to  this 
meeting  was  not  possible. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  Ellen  (202)  653-5629/ 

(202)  708-9300  for  TDD  Relay  1-800-877- 

8339  for  Toll  Free. 

lean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc  91-29991  Filed  12-11-91;  3:22  pm] 

BIUJNO  COOE  873S-41-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  16. 1991. 


A  closed  meeting  will  be  held  on 
Tuesday.  December  17. 1991,  at  2:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  17. 1991.  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Administrative  proceeding  of  an 
enforcement  nature. 

Consideration  of  amici  participation. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  December  10, 1991. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-29948  Filed  12-11-91;  IKK  pm] 
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A  closed  meeting  will  be  held  on 
Tuesday,  December  17. 1991.  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  17. 1991.  at  2:30  p.m.,  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Administrative  proceeding  of  an 
enforcement  nature. 

Consideration  oiamici  participation. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  December  10. 1991. 

Jonathan  G.  Katz, 

Secretory. 

[FR  Doc.  91-29948  Piled  12-11-91;  1:02  pmj 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  eisewtiere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
Amendments  to  Bylaws 

Correction 

In  notice  document  91-26285  beginning 
on  page  56045  in  the  issue  of  Thursday, 
October  31, 1991,  make  the  following 
corrections: 

1.  On  page  56045,  in  the  third  column, 
in  number  26,  in  the  third  line,  "bank" 
should  read  "Bank". 

2.  On  page  56046: 

a.  In  the  second  column,  in  the  second 
line,  "bank's"  should  read  "Bank's". 

b.  In  the  same  column,  in  paragraph 
(b),  in  the  11th  line,  insert  a  conmia  after 
"Bank". 

c.  In  the  third  column: 

(i)  In  the  first  line,  insert  a  comma 
after  "bodies"; 

(ii)  In  the  fourth  line,  "holder"  should 
read  "holders"; 

(iii)  In  the  11th  line,  "bank"  should 
read  "Bank": 

(iv)  In  the  24th  line,  "holder  so'* 
should  read  "holders  of; 

(v)  In  the  34th  line,  "borrowers" 
should  read  "borrower"; 

(vi)  In  the  35th  line,  "borrower" 
should  read  "borrow";  and 

(vii)  In  paragraph  (d),  in  the  third  line 
from  the  bottom,  "or"  should  read  "of. 

3.  On  page  56047,  in  the  second 
column,  in  Sec.  2.8,  in  the  third  line  from 
the  bottom,  "telephone"  should  read 
"Telephone". 

4.  On  the  same  page,  in  the  third 
column,  in  Sec.  3.3,  in  the  eighth  line 
from  the  bottom,  "stockholder's"  was 
misspelled. 

5.  On  page  56049,  in  the  second 
column,  in  Sec.  5.4,  in  the  ninth  line, 
"Provided"  should  read  "provided'. 

6.  On  the  same  page,  in  the  third 
column,  in  paragraph  (c),  in  the  third 
line,  remove  the  comma  after  "seal"; 
and  in  paragraph  (f).  in  the  sixth  line, 
insert  "to"  after  "thereto". 

7.  On  page  56050: 


a.  In  the  first  column,  in  Sec.  7.1,  in  the 
second  line.  "Draft"  should  read 
"Drafts";  and  in  Sec.  7.2,  in  the  second 
line,  "on"  should  read  "or'. 

b.  In  the  second  column: 

(i)  In  Sec.  7.3,  in  the  fifth  and  ninth 
lines.  '1988"  should  read  "1978"  each 
time  it  appears: 

(ii)  In  Sec.  8.1,  paragraph  (e),  in  the 
fifth  line,  "or"  should  read  "on";  in  the 
seventh  line,  the  colon  should  be  a  semi- 
colon; in  the  eighth  line,  "Provided" 
should  read  "provided';  and  in  the 
second  line  from  the  bottom,  "ten" 
should  read  "then". 

c.  In  the  third  column,  in  Sec.  8.3,  in 
the  fifth  line,  insert  "full"  after  "each"; 
and  in  the  last  line,  "in"  should  read 
"is". 

BHJJNQ  CODE  tfOMI-O 


DEPARTMENT  OF  EDUCATION 

Chapter  1  of  Title  1  of  the  Elementary 
and  Secondary  Education  Act  of  1965; 
Even  Start  Program 

Correction 

In  notice  document  91-3547  appearing 
on  page  5987  in  the  issue  of  Thursday, 
February  14. 1991,  in  the  second  colunm. 
in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-3457"  should 
read  "FR  Doc.  91-3547". 

WLUNG  COOE  ia06«1-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Meetings;  Sunshine  Act 

Correction 

In  notice  document  91-5852  beginning 
on  page  10298  in  the  issue  of  Monday. 
March  11, 1991,  make  the  following 
correction: 

On  page  10300,  in  the  first  column,  in 
the  file  Ime  at  the  end  of  the  document, 
"FR  Doc.  91-5582"  should  read  'FR  Doa 
91-5852". 

mUJNO  CODE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90E-0096) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lopressor*  Oros'^ 

Correction 

In  notice  document  91-23785, 
beginning  on  page  50123.  in  the  issue  of 
Thursday,  October  3. 1991.  make  the 
following  corrections: 

1.  On  page  50123.  in  the  second 
column,  under  SUPPLEMENTARY 
INFORMATION:,  in  the  second  paragraph, 
in  the  eighth  line,  "stars"  should  read 
"starts". 

2.  On  page  50124,  in  the  first  column, 
in  the  fourth  line,  "December  27, 1999." 
should  read  "October  20. 1987.". 

3.  On  the  same  page,  in  the  same 
colimin,  in  the  second  full  paragraph,  in 
the  sixth  Une.  "application"  should  read 
"calculations". 

BIUJNO  COOC  1S0»«1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91M-03S1] 

Allergen  Optical;  Premarket  Approval 
of  Duracare™  Rewetter 

Correction 

In  notice  document  91-23783, 
appearing  on  page  50124,  in  the  issue  of 
Thursday,  October  3, 1991.  make  the 
following  correction: 

In  the  second  column,  under 

SUPPLEMENTARY  INFORMATION:,  in  the 

eighth  line,  "acrylate".  the  first  time  it 
appears,  should  read  "silicone  acrylate" 

■nXMQ  COOE  1SOMI1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Food  and  Drug  Administration 
[Docket  No.  91M-03641 

Westcon  Contact  Lens  Co^  Premartcet 

Apo""oval  of  Tec*)nicon-45  Soft 
(Hefitcon  A)  Contact  Lens 

Correction 

In  notice  document  91-2385S, 
beginning  on  page  50125,  in  the  issue  of 
Thursday,  October  3, 1991,  malce  the 
following  corrections: 

1.  On  page  50125.  in  the  third  coliunn, 
under  SUMMAITY:.  in  the  ei^th  line. 
'Technicon-45"  should  read  'Technicon- 
45  Soft". 

2.  On  page  50126,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fifth 
line.  "Ophthhalmic"  should  read 
"Ophthalmic". 

BfJJNaCOOC  1fOft«t.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


PENSION  BENEFIT  GUARANTY 
CORPORATION 


Health  Care  Financing  Administration       29  CFR  Part  2619 


[OACT-038-N] 
RIN093S-AF38 

Msdicara  Program;  Monttily  Actuarial 
Ratss  and  Monthly  Supplementary 
Medical  Insurance  Premium  Rates 
Beginning  January  1,1992 

Correction 

In  notice  document  91-27503. 
beginning  on  page  58062,  in  the  issue  of 
Friday.  November  15, 1991.  malie  the 
following  correction; 

On  page  58065,  in  Table  3.,  in  the  last 
column  (CY  1992),  in  the  second  box 
down,  in  the  second  line.  "—3.38" 
should  read  "-3.48". 

BHXINaCOM  1S0»«1« 


Valuation  of  Plan  Beniflts  In  Single- 
Employer  Plans;  Amendment  Adopting 
Addltionai  PBGC  Rates 

Correction 

In  rule  document  91-22022  beginning 
on  page  46525  in  the  issue  of  September 
13. 1991,  make  the  following  correction: 

Appendix  8    I  Corrected] 

On  page  46526,  in  the  table,  in  the  fifth 
column,  in  the  second  hne,  "1,0600** 
should  read  "1.0600". 

•HJJNQ  CODE  1S««M>      . 
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Valuation  of  Plan  Benmts  in  Single- 
Employer  Plans;  Amendment  Adopting 
Addition^  PBGC  Rates 

Correction 

In  rule  document  91-22022  beginning 
on  page  46525  in  the  issue  of  September 
13, 1991,  make  the  following  correction: 

-27503. 

.,  in  the  issue  of 
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AppencRx  B    [Correctedj 

On  page  46526,  in  the  table,  in  the  fifth 
column,  in  the  second  hne.  "1,0600" 
should  read  1.0600". 
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Department  of 
Agriculture 

Food  and  Nutrition  Service 

7  CFR  Parts  274,  276,  277,  and  278 

Food  Stamp  Program:  Standards  for 
Approval  and  Operation  of  Food  Stamp 
Electronic  Benefit  Transfer  Systems; 
Proposed  Rule 
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DEPARTMEMT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  PARTS  274,  276,  277  and  278 
(AiiMndiiMnt  No.  345  ] 

Food  Stamp  Program:  Standards  for 
Approval  and  Operation  of  Food 
Stamp  Electronic  Benefit  Transfer 
Systems 

AOENCV.  Food  and  Nutrition  Service. 

USDA. 

Acnow:  Proposed  rule. 

summary:  Section  1729  of  the  Mickey 
Leiand  Memorial  Domestic  Hunger 
Relief  Act  of  1990  (Title  XVII.  Pub,  L  No. 
101-624,  enacted  November  28. 1990) 
amended  section  7  of  the  Food  Stamp 
Act  of  1977,  as  amended  (7  U.S.C. 
2016{i)).  to  require  the  Department  to 
issue  regulations  establishing  Electronic 
Benefit  Transfer  (EBT)  systems  as 
operational  issuance  systems  to  provide 
food  stamp  benefits  to  eligible 
households.  This  action  proposes 
operational  standards  that  EBT  systems 
would  be  required  to  meet  to  be 
approved  for  operation. 
DATES:  Comments  must  be  received  on 
or  before  February  11. 1992  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
addressed  to  Jeffrey  N.  Cohen. 
Supervisor,  Demonstration  Projects 
Section,  room  718,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  open  to  public 
inspection  during  regular  business  hours 
(8:30  a.m.  to  5  p.m..  Monday  through 
Friday)  in  room  718.  3101  Park  Center 
Drive.  Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Mr.  Cohen  at  the 
above  address  or  by  telephone  at  (703) 
305-2517. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  Agriculture's  Memorandum 
No.  1512-1.  The  Department  has 
classified  this  proposed  rule  nonmajor. 
The  proposed  rule  does  not  meet  any  of 
the  three  criteria  identified  under  the 
Executive  Order.  The  proposed  rule's 
effect  on  the  economy  will  be  less  than 
$100  million  annually  and  it  will  have  no 
effect  on  costs  or  prices.  Competition, 
employment,  investment,  productivity, 
innovation  will  remain  unaffected. 


There  will  be  no  effect  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10^1. 
For  the  reasons  set  forth  in  the  final  rule 
and  related  Notice(s)  to  7  CFR  Part  3015. 
subpart  V  (48  FR  29,115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C  601. 
et  seq.).  Betty  Jo  Nelsen.  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  because  they 
administer  the  Food  Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
regulation  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Such  provisions 
shall  not  be  effective  until  OMB 
approval  has  been  obtained.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  address 
them  to  Mr.  Cohen  at  the  above  address, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Building  (room  3028). 
Washington.  DC  20503,  ATTN:  Desk 
Officer  for  FNS-USDA. 

This  proposal  changes  information 
and  collection  requirements  in  three 
areas.  First,  in  order  to  obtain  approval 
for  Federal  financial  participation.  State 
agencies  must  seek  approval  for 
proposed  EBT  systems  through  the  APD 
process  prescribed  under  7  CFR  274.12 
(c)  and  (d).  Second,  information 
collections  associated  with  the 
redemption  of  food  coupons  by 
authorized  retailers  and  wholesalers, 
prescribed  under  7  CFR  278.2(g]  and  7 
CFR  278.3(c),  would  be  reduced  as 
coupon  issuance  systems  are  replaced 
by  EBT  systems.  Finally,  ongoing 
information  collections  are  utilized  to 
report  a  wide  range  of  program  data  and 
include  information  from  EBT  systems. 
The  three  areas  are  described  in  more 
detail  below. 


In  gathering  information  for  its 
Federal  budget  request,  the  Department 
estimated  that  a  total  of  26  out  of  53 
States  would  request  approval  for  EBT 
8ystem.s  during  the  next  three  years. 
TTiis  included  the  nine  State  agencies 
that  have  already  submitted 
documentation  to  obtain  approval  to 
develop  EBT  demonstration  projects. 
Consequently,  the  Department  estimates 
that  17  State  agencies  would  submit  new 
APDs.  This  is  less  than  9  respondents 
per  year  and  therefore,  no  change  in 
burden  hours  is  submitted  for  new  APDs 
under  OMB  Control  No.  584-0083. 

The  53  Slate  agencies  are  required 
annually  to  provide  budget  estimates  for 
each  quarter  of  the  Federal  fiscal  year 
on  Form  FNS-366A  for  major  program 
cost  areas.  In  addition.  Form  SF-269  is 
completed  by  each  State  agency  in  order 
to  obtain  reimbursement  for  allowable 
program  administrative  costs  each 
quarter.  FNS  has  revised  these  forms  to 
accommodate  reporting  needs  for 
alternative  issuance  systems.  The 
revisions  to  FNS-366A  and  SF-269  have 
been  approved  under  OMB  Control  Nos. 
584-0083  and  0505-0008. 

As  projects  are  implemented  the 
annual  reporting  burden  for  authorized 
retailers  to  complete  Redemption 
Certificates  (OMB  Control  No.  0584- 
0085)  will  be  reduced.  Because  the 
burden  is  minimal  on  a  national  basis  at 
this  time  and  the  Department  will  be 
updating  the  previously  approved 
information  collection  burden  prior  to  its 
expiration  date  of  August  1992.  the 
estimated  reduction  in  burden  collection 
pertaining  to  EBT  systems  will  be 
included  with  the  Department's 
forthcoming  revision. 

The  reporting  requirements  of  pilot 
operations  (7  CFR  274.12(c))  and 
provisions  requiring  information  to  be 
provided  to  FNS  Compliance  Offices 
quarteriy  (7  CFR  274.12)  are  expected  to 
be  minimal.  Other  information 
collections  are  either  accommodated 
through  existing  report  forms  or  are  not 
applicable  to  EBT  systems  (i.e..  FNS- 
250.  Food  Coupon  Inventory  Report). 
Consequently,  no  burden  revisions  will 
be  necessary. 

Background 

The  Department's  legislative 
proposals  for  fiscal  year  1992  for  the 
Food  Stamp  Program  included  allowing 
on-line  EBT  as  an  operational 
alternative  as  part  of  a  package  of  items 
aimed  at  improving  the  integrity  and 
operational  efficiency  of  the  Program. 
On  November  28, 1990,  Congress 
reauthorized  the  Food  Stamp  Program 
by  passing  the  Mickey  Leiand  Memorial 
Domestic  Hunger  Relief  Act  of  1990 
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In  gathering  information  for  its 
Federal  budget  request,  the  Department 
estimated  that  a  total  of  26  out  of  53 
States  would  request  approval  for  EBT 
systems  during  the  next  three  years. 
This  included  the  nine  State  agencies 
that  have  already  submitted 
documentation  to  obtain  approval  to 
develop  EBT  demonstration  projects. 
Consequently,  the  Department  estimates 
that  17  State  agencies  would  submit  new 
APDs.  This  is  less  than  9  respondents 
per  year  and  therefore,  no  change  in 
burden  hours  is  submitted  for  new  APDs 
vmder  OMB  Control  No.  584-0083. 

The  53  State  agencies  are  required 
annually  to  provide  budget  estimates  for 
each  quarter  of  the  Federal  fiscal  year 
on  Form  FNS-366A  for  major  program 
cost  areas.  In  addition,  Form  SF-269  is 
completed  by  each  State  agency  in  order 
to  obtain  reimbursement  for  allowable 
program  administrative  costs  each 
quarter.  FNS  has  revised  these  forms  to 
accommodate  reporting  needs  for 
alternative  issuance  systems.  The 
revisions  to  FNS-3e6A  and  SF-269  have 
been  approved  under  OMB  Control  Nos. 
584-0083  and  0505-0008. 

As  projects  are  implemented  the 
annual  reporting  burden  for  authorized 
retailers  to  complete  Redemption 
Certificates  (OMB  Control  No.  0584- 
0085)  will  be  reduced.  Because  the 
burden  is  minimal  on  a  national  basis  at 
this  time  and  the  Department  will  be 
updating  the  previously  approved 
information  collection  burden  prior  to  its 
expiration  date  of  August  1992.  the 
estimated  reduction  in  biu-den  collection 
pertaining  to  EBT  systems  will  be 
included  with  the  Department's 
forthcoming  revision. 

The  reporting  requirements  of  pilot 
operations  (7  CFR  274.12(c))  and 
provisions  requiring  information  to  be 
provided  to  FNS  Compliance  Offices 
quarteriy  (7  CFR  274.12)  are  expected  to 
be  minimal.  Other  information 
collections  are  either  accommodated 
through  existing  report  forms  or  are  not 
applicable  to  EBT  systems  (i.e.,  FNS- 
250,  Food  Coupon  Inventory  Report). 
Consequently,  no  burden  revisions  will 
be  necessary. 

Background 

The  Department's  legislative 
proposals  for  fiscal  year  1992  for  the 
Food  Stamp  Program  included  allowing 
on-line  EBT  as  an  operational 
alternative  as  part  of  a  package  of  items 
aimed  at  improving  the  integrity  and 
operational  efficiency  of  the  Program. 
On  November  28, 1990.  Congress 
reauthorized  the  Food  Stamp  Program 
by  passing  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  of  1990 
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(Leland  Act)  (Title  XVII.  Pub.  L  No.  101- 
624).  The  Leland  Act  amended  section  7 
of  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2016(i))  (the  Act),  to 
require  USDA  to  establish  standards  for 
the  approval  of  State  agency  on-line 
EBT  systems  for  issuing  Food  Stamp 
Program  benefits.  The  standards  are 
required  in  the  following  areas: 
— The  cost  effectiveness  of  the  EBT 

system  relative  to  the  operational  cost 

of  issuance  systems  utilized  prior  to 

the  implementation  of  the  EBT  system; 
— ^The  required  level  of  household 

protection  regarding  privacy,  ease  of 

use.  and  access  to  and  service  in  retail 

food  stores: 
— ^The  terms  and  conditions  of 

participation  by  retail  food  stores. 

financial  institutions,  and  other 

appropriate  parties; 
— System  security; 
— System  transaction  interchange. 

reliability,  and  processing  speeds; 
— Financial  accountability; 
— ^The  required  testing  of  system 

operations  (mor  to  implementation; 

and 
— ^The  aoalusis  of  the  results  of  the 

system  implementation  in  a  limited 

project  area  prior  to  expansion. 

While  the  Leland  Act  did  not 
authorize  the  utilization  of  an  off-line 
EBT  system,  i.e.,  a  system  which  utilizes 
a  self-contained  benefit  access  device 
such  as  a  microprocessor  card,  it  neither 
prohibited  off-line  EBT  systems  nor 
precluded  the  use  of  components  with 
off-line  characteristics  such  as 
intelligent  POS  devices.  However,  off- 
line EBT  systems  may  be  approved  as 
part  of  demonstration  projects 
conducted  under  the  waiver  authority  of 
section  17  of  the  Act  (7  U.S.C.  2026).  The 
Department  is  currently  testing  an  off- 
line EBT  system  in  a  demonstration 
project  in  Dayton.  Ohio  for  the  Food 
Stamp  Program.  The  Department 
expects  the  demonstration  project  to 
begin  operations  in  Spring  1992  for  a 
duration  of  nine  months.  Results  from 
the  demonstration  project  should  be 
available  within  six  months  after  the 
operational  phase  is  completed. 
Additional  demonstrations  utilizing  off- 
line technology  would  be  considered 
once  the  evaluation  results  frtmi  the 
Dayton  demonstration  are  available. 

Congress  expressed  specific  concern 
with  the  impact  of  EBT  systems  on 
retailers  and  food  stamp  program 
households  as  well  as  the  importance  of 
using  existing  commercial  electronic 
funds  transfer  (EFT)  systems  (piggy- 
backing) to  lower  State  costs  (H.R.  Rep. 
No.  916, 101st.  Cong.,  2d  Sess.  1093-94 
(1990)).  In  addressing  retailer 
participation,  the  legislation  requires 


that  all  authorized  food  retailers  be 
afforded  the  opportunity  to  participate 
in  any  proposed  EBT  system  for  the 
Food  Stamp  Program.  Regarding 
household  participation,  the  EBT  system 
must  preserve  existing  services  in  such  a 
way  that  households  are  not  negatively 
affected  by  the  system.  The  Department 
would  emphasize  that  any  EBT  system 
must  include  stores  serving  minority 
language  populations.  Also,  a  sufficient 
number  of  stores  must  be  equipped  with 
Point-of-Sale  (POS)  terminals  such  that 
eligible  households  do  not  suffer  a 
significant  reduction  in  their  choice  of 
retail  food  stores  nor  incur  a  significant 
increase  in  the  costs  for  food  or 
transportation  to  participating  food 

retail  stores.  

Since  1984,  USDA  has  explored  EBT 
systems  through  several  demonstration 
projects.  In  the  initial  Reading, 
Pennsylvania  demonstration  project,  the 
Department  evaluated  the  EBT  system 
compared  to  the  coupon-based  issuance 
and  redemption  system.  The  evaluation 
measured  the  differences  between  the 
two  systems  in  terms  of  administrative 
cost,  vulnerability  to  benefit  loss  and 
abuse,  and  impact  on  participating  food 
retailers,  households,  and  financial 
institutions.  The  demonstration  showed 
that  EBT  had  a  positive  impact  on  each 
of  the  measured  areas  except  cost. 
While  the  EBT  costs  in  the 
demonstration  were  high,  the  evaluation 
indicated  that  there  was  a  great  deal  of 
potential  for  lowering  them.  Subsequent 
demonstration  projects  have  aimed  to 
determine  whether  EBT  systems  could 
be  implemented  and  operated  at  the 
same  cost  as  paper  coupon-based 
issuance  systems.  In  doing  so,  USDA 
has  sought  to  conduct  demonstration 
projects  to  enable  the  examination  of 
issues  such  as  the  level  of  terminal 
deployment  necessary  and  the 
integration  of  EBT  systems  with  oAer 
public  assistance  programs  as  well  as 
commercial  POS  systems.  In  developing 
this  rule,  the  Department  has  drawn  on 
its  experience  with  the  demonstration 
projects  in  Reading,  Pennsylvania, 
Albuquerque.  New  Mexico,  Baltimore, 
Maryland  and  Ramsey  County, 
Minnesota.  A  General  Notice  describing 
the  procedures  followed  by  these 
projects  was  published  on  May  28, 1991, 
in  the  Federal  Register  (56  FR  24,048). 

scope  of  Rule 

The  current  food  stamp  coupon 
system  is  a  national  system  under  which 
hous^olds  may  utilize  their  benefits  in 
any  State  in  the  country.  There  is  one 
redemption  process  which  is  followed 
by  all  retailers  and  financial  institutions 
in  the  country.  It  is  the  intention  of  the 
Department  that  ultimately  EBT  will  be 


a  comprehensive  nationwide  system 
with  similar  benefit  portability  as  exists 
now  with  the  coupon  system.  However, 
in  the  short  term,  the  Department 
recognizes  that  Food  Stamp  EBT  and  its 
commercial  counterpart,  direct  debit  at 
the  point-of-sale,  are  still  young 
industries  with  much  development  yet  to 
take  place.  Conseqi^ntly.  this  proposed 
rule  is  viewed  by  the  Department  as  the 
first  of  many  for  EBT  as  the  program 
evolves  over  the  coming  years.  This 
proposed  rule  is  designed  to  give  State 
agencies  the  opportunity  to  start  the 
EBT  process.  However,  State  agencies 
must  recognize  that  they  may  need  to 
adapt  their  EBT  systems  to  the  shil 
evolving  environment  in  the  coming 
years. 

It  is  uncertain  whether  any  one 
organizational  EBT  model  will  be  or  can 
be  the  basis  for  a  national  EBT  system 
of  the  future.  At  this  writing,  the 
development  of  on-line  Food  Stamp  EBT 
demonstration  projects  has  followed  a 
particular  model  with  minor 
variations — the  State  agency  contracts 
with  a  vendor  whidi  manages  a 
database  of  household  accounts,  places 
point-of-sale  devices  in  retail 
establishments,  processes  transactions 
by  operating  as  its  own  electronic  funds 
transfer  switch,  and  establishes  a 
concentrator  bank  which  coordinates 
the  movement  of  funds  from  the  Federal 
government  to  the  retailers'  bank 
accounts.  While  this  model  has 
performed  admirably,  it  has  not  yet  been 
proven  to  be  operable  in  a  cost  neutral 
manner.  Since  the  Department 
recognizes  that  there  are  other  possible 
EBT  models  that  may  operate  as 
effectively  or  more  effectively  than  our 
EBT  demonstration  projects,  diis 
proposed  rule  is  drafted  to 
accommodate  different  approaches. 

The  Department  is  proposing  to 
establish  some  technical  and 
performance  standards  in  this  rule. 
However,  the  Department  expects 
industry  to  be  the  driving  force  in 
formalizing  technological  standards,  not 
the  Federal  government.  Consequently, 
although  the  proposed  rule  identifies  a 
set  of  minimum  technical  design  and 
performance  standards,  the  Department 
is  also  proposing  to  allow  State  agencies 
to  utilize,  with  FNS  approval,  those 
standards  prevalent  for  the  POS 
industry  in  their  region.  In  approving 
requests  for  exceptions  to  these 
proposed  standards.  State  agencies 
would  be  required  to  justify  the  need  to 
adopt  standards  that  may  lessen 
household  and/or  retailer  accessibility 
and  service  if  adopted.  As  a  caution  to 
State  agencies  and  their  agents,  the 
Department  will  be  following  the 
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development  of  industry  standards 
closely  and  may  choose  in  the  future  to 
promulgate  some  of  those  technological 
standards  as  requirements  for  Food 
Stamp  EBT  systems.  Consequently,  the 
Department  expects  the  State  agencies 
to  pay  close  attention  to  efforts  by  the 
banking  industry,  the  regional  networks 
and  food  retailers  to  control  their 
communications  through  a  series  of 
formalized  standards  and  have  their 
EBT  systems  designed  to  meet  ciurently 
prevailing  standards  such  as  the 
standards  established  through  the 
American  National  Standards  Institute 
(ANSI)  or  the  International  Standards 
Organization  (ISO)  at  the  outset.  The 
Department  would  also  like  to  use  this 
publication  to  solicit  comments  from  the 
banking  and  retailer  industries  on  how 
the  standards  of  this  rule  could  better 
facilitate  the  piggybacking  of  EBT 
systems  on  existing  commercial 
systems. 

The  Department  also  expects  the 
settlement  process  for  EBT  systems  to 
evolve  over  the  next  few  years.  The 
Department  of  Agriculture  and  the 
Treasury  Department  recognize  that  the 
current  system  needs  improvement,  from 
both  the  financial  industry's  and  Federal 
government's  perspective. 
Consequently,  the  Department  will  be 
working  closely  with  the  Treasury 
Department  and  other  Federal  agencies 
to  develop  a  system  better  able  to 
handle  the  immediate  provision  of 
Federal  funds  for  EBT  benefits.  So  while 
this  rule  proposes  to  set  in  place  the 
Letter-of-Credit  system  ciurendy  utilized 
by  the  demonstration  projects,  future 
revisions  to  this  system  are  anticipated 
and  would  be  promulgated  in  a  future 
rulemaking.  To  that  end,  the  Department 
is  proposing  to  reserve  7  CFR  278.10  to 
accommodate  any  such  future 
rulemaking. 

Utilization  of  Regional  Networks 

One  model  of  interest  to  the 
Department  is  that  which  utilizes  the 
regional  electronic  funds  transfer 
networks  as  an  integral  part  of  the  EBT 
system  design.  The  Department 
recognizes  that  commercial 
infrastructure  supporting  debit  card 
transactions  currently  exists  in  some 
areas.  This  infrastructure  utilizes  the 
regional  electronic  funds  transfer 
networks  to  communicate  with  bank  or 
third  party  processor  databases  for 
authorization  and  to  settle  accounts  at 
the  end  of  the  day.  It  has  been  suggested 
by  some  involved  with  EBT  that  the 
Department,  with  this  rule,  require  all 
EBT  systems  to  utilize  these  networks 
for  communications  and  settlement.  In 
other  words,  the  State  agency  soliciting 
the  use  of  contractors  would  be  required 


to  build  its  request  for  bids  around  the 
requirement  that  bidders  be  capable  of 
utilizing  the  local  or  regional  networks. 
If  more  than  one  network  exists  in  an 
area,  the  State  agency  would  need  to  be 
able  to  interface  with  each  of  them, 
though  perhaps  using" the  least 
expensive  for  handling  its  transactions. 

The  Department  is  intrigued  by  this 
idea  for  a  number  of  reasons.  First,  It 
would  more  cioseiy  parallel  the  existing 
commercial  structure.  Second,  it  appears 
that  by  requiring  all  State  agencies  and 
contractors  to  be  able  to  communicate 
with  these  networks.  State  agencies' 
EBT  systems  would  be  able  to 
communicate  with  each  other,  thereby 
more  easily  achieving  the  goal  of 
allowing  food  stamp  households  to 
utilize  their  benefits  across  State  lines. 
Third,  such  an  approach  would  ensure 
that  all  EBT  systems  are  meeting,  at  a 
minimum,  performance  standards  that 
have  been  established  by  the  regional 
networks.  Finally,  such  an  approach 
would  greatly  facilitate  the  ability  of 
third  party  processors  or  food  retailers 
which  choose  to  drive  their  own 
terminals  to  access  the  food  stamp 
database  by  not  requiring  a  new 
interface  for  each  third  party  or  retailer 
since  the  third  party  or  retailer  would 
presumably  be  already  interested  in 
interfacing  with  the  networks  for  its 
commercial  ventures.  Thus,  a  third  party 
processor  or  food  retailer  driving  its 
own  terminals  would  simply  be  required 
to  meet  the  network  certification 
requirements  to  enter  the  network  and, 
as  a  result,  the  EBT  database. 

While  the  advantages  of  such  an 
approach  are  inviting,  there  may  also  be 
some  disadvantages.  For  one.  it  may  be 
a  more  complicated  task  to  solicit  bids 
that  must  include  bank  networks. 
Second,  it  has  been  argued  that  this 
approach  would  increase  the  cost  of 
EBT  since  it  would  require  that  a 
transaction  fee  be  paid  to  the  networks 
which  could  be  avoided  if  the  networks 
were  not  utilized.  It  could  also  remove  a 
major  incentive  for  some  vendors  to  bid 
on  EBT  projects  and  offer  competitive 
rates — the  competitive  edge  thev  would 
gain  for  future  commercial  business  by 
establishing  themselves  as  an 
intermediate  processing  facility  (switch) 
in  the  commercial  market. 

We  have  not  had  the  opportunity  to 
demonstrate  and  fully  examine  the  pros 
and  cons  of  such  an  EBT  model. 
Consequently,  we  have  not  included  the 
requirement  for  utilizing  regional  or 
national  networks  in  this  proposed  rule. 
However,  we  are  considering  such  a 
requirement  for  future  rulemaking  and. 
therefore,  are  most  interested  in 
receiving  comments  on  this  subject. 


Could  this  prove  to  be  a  more  cost 
neutral  model?  Is  such  a  model 
administratively  feasible?  How  would 
requests  for  bids  be  formulated?  In 
particular,  would  it  be  feasible  for  a 
consortium  of  States  to  formulate  such  a 
request  for  bids  and  manage  the 
resulting  contract?  Similarly,  would  it  be 
feasible  for  a  State-Federal  partnership 
to  be  formed  for  this  purpose?  What 
about  the  feasibility  of  the  Department 
contracting  directly  with  vendors  to 
utilize  the  networks  and  build  an 
interface  between  them  and  the  States? 
Are  there  commercial  entities  that 
would  be  interested  in  simply  managing 
a  State  agency's  EBT  database  and/or 
some  POS  terminals?  Are  there 
commercial  entities  that  would  be 
interested  in  installing  and  driving  POS 
terminals  in  those  retail  locations  whicr 
do  not  have  their  own  systems?  Are 
there  aspects  of  the  networks  which  ar^ 
incompatible  with  the  functional 
requirements  of  the  Food  Stamp 
Program  or  are  variations  from  network 
to  network  inconsistent  with  the  goal  of 
a  nationwide  EBT  system?  Are  there 
advantages  and  disadvantages  we  have 
not  considered? 

How  to  Get  EBT  System  Approval 

The  Department  is  proposing  to  adopt, 
with  some  modifications,  the  two-phase 
Advanced  Planning  Document  (APD) 
process  currently  prescribed  by  7  CFR 
277.18  of  this  chapter  in  order  to  approve 
EBT  systems.  The  APD  process,  which 
requires  State  agencies  to  obtain  prior 
approval  for  Federal  financial 
participation  by  submitting  a  Planning 
APD  and  an  Implementation  APD.  is  a 
flexible  approach  that  incorporates  the 
administrative  requirements  necessary 
for  review,  approval  and  administration 
of  an  EBT  system.  The  APD  process  is 
also  familiar  to  State  agencies  and  much 
of  the  industry  and  will  help  facilitate 
the  integration  of  EBT  into  future  State 
proposals  for  the  acquisition  of 
automated  data  processing  services.  In 
addition,  it  will  facilitate  approvals  for 
multiple  program  systems  combining 
EBl  for  the  Food  Stamp  Program  with 
other  EBT  programs  that  may  involve 
the  Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC] 
or  programs  funded  by  the  Department 
of  Health  and  Human  Services. 

Under  this  proposal,  a  State  agency 
would  request  Federal  financial 
participation  for  the  EBT  planning 
process  by  submitting  a  Planning  APD 
(PAPD).  Unlike  the  current  requirements 
in  7  CFR  277.18.  this  rule  would  require 
that  EBT  PAPDs  be  submitted  for  all 
EBT  systems,  regardless  of  the 
estimated  cost  of  these  systems.  The 
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Could  this  prove  to  be  a  more  cost 
neutral  model?  Is  such  a  model 
administratively  feasible?  How  would 
requests  for  bids  be  formulated?  In 
particular,  would  it  be  feasible  for  a 
consortium  of  States  to  formulate  such  a 
request  for  bids  and  manage  the 
resulting  contract?  Similarly,  would  it  be 
feasible  for  a  State-Federal  partnership 
to  be  formed  for  this  purpose?  What 
about  the  feasibility  of  the  Department 
contracting  directly  with  vendors  to 
utilize  the  networks  and  build  an 
interface  between  them  and  the  States? 
Are  there  commercial  entities  that 
would  be  interested  in  simply  managing 
a  State  agency's  EBT  database  and/or 
some  POS  terminals?  Are  there 
commercial  entities  that  would  be 
interested  in  installing  and  driving  POS 
terminals  in  those  retail  locations  whicr 
do  not  have  their  own  systems?  Are 
there  aspects  of  the  networks  which  ar*^ 
incompatible  with  the  functional 
requirements  of  the  Food  Stamp 
Program  or  are  variations  from  network 
to  network  inconsistent  with  the  goal  ot 
a  nationwide  EBT  system?  Are  there 
advantages  and  disadvantages  we  have 
not  considered? 

How  to  Get  EBT  System  Approval 

The  Department  is  proposing  to  adopt, 
with  some  modifications,  the  two-phase 
Advanced  Planning  Document  (APD) 
process  currently  prescribed  by  7  CFR 
277.18  of  this  chapter  in  order  to  approve 
EBT  systems.  The  APD  process,  which 
requires  State  agencies  to  obtain  prior 
approval  for  Federal  financial 
participation  by  submitting  a  Planning 
APD  and  an  Implementation  APD.  is  a 
flexible  approach  that  incorporates  the 
administrative  requirements  necessary 
for  review,  approval  and  administration 
of  an  EBT  system.  The  APD  process  is 
also  familiar  to  State  agencies  and  much 
of  the  industry  and  will  help  facilitate 
the  integration  of  EBT  into  future  State 
proposals  for  the  acquisition  of 
automated  data  processing  services.  In 
addition,  it  will  facilitate  approvals  for 
multiple  program  systems  combining 
EBT  for  the  Food  Stamp  Program  with 
other  EBT  programs  that  may  involve 
the  Special  Supplemental  Food  Program 
for  Women.  Infants  and  Children  (WICJ 
or  programs  funded  by  the  Department 
of  Health  and  Human  Services. 

Under  this  proposal,  a  State  agency 
would  request  Federal  financial 
participation  for  the  EBT  planning 
process  by  submitting  a  Planning  APD 
(PAPD).  Unlike  the  current  requirements 
in  7  CFR  277.18.  this  rule  would  require 
that  EBT  PAPDs  be  submitted  for  all 
EBT  systems,  regardless  of  the 
estimated  cost  of  these  systems.  The 


thresholds  for  submitting  Requests  for 
Proposals  fRFPs).  contracts,  and 
contract  amendments  for  prior  approval 
currently  in  7  CFR  277.18  would  also  not 
apply  to  EBT  systems.  Ctirrently,  PAPD, 
RFP,  and  contract  submissions  for  prior 
approval  are  required  only  if  their 
associated  costs  are  expected  to  exceed 
$500,000  for  regular  funding.  Contract 
amendments  which  exceed  $100,000  or 
exceed  60  days  using  regular  funding 
must  be  submitted  for  prior  approval. 
The  Department  believes  that  EBT 
systems  alter  current  Food  Stamp 
Program  relationships  to  such  a  degree 
that  Department  approval  and  oversr^t 
is  warranted  on  each  document, 
regardless  of  projected  cost. 

The  Department  is  also  proposing  to 
require  other  special  conditions  and 
requirements  beyond  those  specified  in 
the  APD  process  under  7  CFR  277.18  of 
this  chapter.  In  some  cases,  the 
Department  is  specifying  the  focus  of 
documents  associated  with  the  normal 
APD  process;  in  other  cases,  the 
Department  is  adding  requirements 
specifically  for  EBT  systems. 

This  rule  also  proposes  that  all  EBT 
systems  within  a  State  must  follow  a 
singular  EBT  APD  and  system 
architecture  submitted  by  the  State 
agency.  Multiple  EBT  system  designs 
within  a  single  State  agency  would  be 
acceptable  only  if  such  designs  can  be 
fully  justified  by  the  State  agency,  the 
system  differences  are  transparent  to 
participating  households  that  move 
within  the  State,  the  different  systems 
can  readily  communicate  (transaction 
interchange)  with  one  another  and  the 
multiple  system  approach  is  as  cost 
effective  as  a  singular  State 
administered  system.  The  Department 
believes  this  requirement  will  facilitate 
the  development  of  compatible  EBT 
systems  in  States  where  the  Food  Stftmp 
Program  is  administered  by  local 
jurisdictions. 

FNS"  experience  to  date  with  EBT 
demonstration  projects  is  that  EBT 
documents  have  required  several 
revisions  prior  to  their  fmal  approval. 
Consequently,  though  this  rule  would 
not  require  a  series  of  draft  submissions 
as  was  required  in  the  demonstration 
projects,  the  Department  recommends 
that  the  State  agency  include  adequate 
time  in  their  plans  for  FNS  to  conduct 
thorough  document  reviews  and  for  at 
least  one  revision  based  on  comments 
from  FNS.  To  assist  State  agencies.  FNS 
is  developing  model  system  documents 
that  identify  key  elements  of  an  EBT 
system  design.  Request  for  Proposal  and 
Functional  and  Acceptance  Test  plans. 
This  proposed  rule  does  not  establish  a 
series  of  phases,  as  was  done  in  the 


demonstration  projects,  whereby 
approval  from  FNS  must  be  obtained 
prior  to  moving  to  the  next  phase. 
However,  by  requiring  the  approval  of 
certain  key  documents,  the  Department 
believes  it  will  have  sufficient  control 
over  the  development  of  EBT  systems 
while  providing  the  State  agency  with 
greater  flexibility  to  continue  moving 
forward  with  development  as  FNS 
document  reviews  and  approvals  are 
pending. 

EBT  Planning  APD 

7  CFR  277.18  currently  requires  that 
the  Ptanning  APD  include  a  description 
of  the  program  artd  organizational 
needs,  a  description  of  State  resotirces 
and  any  contracted  resources  to  be 
utilized  for  project  planning  activities,  a 
schedule  of  activities  and  deliverables, 
and  a  proposed  budget.  The  State 
agency  must  also  commit  itself,  where 
appropriate,  to  the  completion  of  an  EBT 
functional  requirements  document,  cost- 
benefit  analysis  and  a  genera)  system 
design.  These  requirements  would  be 
unchanged  by  this  rule  except  for  the 
feasibility  study  and  associated 
alternatives  analysis.  Under  this 
proposal,  the  feasibility  study  and 
alternatives  analysis  would  not  be 
required  since  there  is  no  need  to  assess 
barriers  to  a  system  transfer  for  EBT 
systems  except  for  cost  relative  to  the 
coupon  issuance  systems  cost. 
However,  this  rule  proposes  to  add 
requirements  that  State  agencies  include 
in  their  Planning  APDs  a  commitment  to 
complete  and  submit  during  the  planning 
phase  a  pilot  project  site  description,  an 
expanded  site  description  and  an 
assessment  of  the  support  for  the  project 
within  the  community,  with  supporting 
documentation. 

During  the  planning  phase,  a  State 
agency  would  determine  whether  an 
EBT  system  is  viable  and  prepare  for  the 
acquisition  of  the  EBT  system  equipment 
and/or  services.  The  planning  activities 
would  include  the  completion  of  a  cost- 
benefit  analysis,  requirements  analyses, 
and  general  system  design  and  the 
preparation  of  the  Implementation  APD. 
Within  the  functional  requirements 
document,  cost-beneRt  analysis,  and 
general  system  design,  the  State  agency 
would  need  to  show  how  the  provisions 
of  this  rule  would  be  met.  The  planning 
phase  for  the  EBT  system  would 
culminate  in  the  preparation  of  a 
Request  for  Proposal  and  approval  to 
acquire  EBT  services  if  the  State  agency 
anticipates  contracting  with  commercial 
firms  to  operate  the  system. 

EBT  Implementation  APD 

Before  Federal  financial  participation 
in  a  contract  award  can  be  assured. 


Departmental  approval  of  an 
Implementation  APD  (lAPD)  must  be 
received  by  the  State  agency.  FNS 
approval  of  the  lAPD  provides  the  State 
agency  with  authority  to  award  the 
contract  and  proceed  with  the  design, 
development  and  implementation  of  an 
EBT  system  in  accordance  with  the 
terms  of  the  APD. 

The  provisions  of  7  CFR  277.18 
pertaining  to  the  Implementation  APD 
would  also  apply  to  EBT  lAPDs.  In 
addition,  the  Department  would  require 
that  State  agencies  commit  to  submitting 
additional  deliverables  such  as  the 
System  Design,  Functional 
Demonstration  Plan,  Acceptance  Test 
Plan,  prototype  Food  Retailer 
Agreement,  and  Pilot  Project 
Implementation  Plan  and  an  APD 
Update  for  expanding  beyond  the  pilot 
project  for  FNS  review  and  writlen 
approval  prior  to  installation  and 
issuance  of  food  stamp  benefits  through 
the  EBT  system.  The  Department 
expects  that,  as  EBT  systems  evolve  and 
become  more  widespread,  the  need  to 
require  specific  review  of  some 
documentation  will  decrease. 

The  Department  also  proposes  that 
State  agencies  develop  training 
materials  and  user's  manuals  intended 
to  prepare  participating  households, 
food  retailers,  and  State  and  local 
agency  personnel  for  EBT  system 
operations.  However,  these  would  not 
need  to  be  submitted  to  FNS  for  prior 
approval. 

Upon  successful  completion  of  the 
pilot  project  and  before  expansion 
beyond  the  pilot  area,  the  State  agency 
would  need  to  receive  prior  written 
approval  for  an  APD  Update.  The  APD 
Update  would  include  a  revised  budget 
projecting  the  cost  of  implementing  and 
operating  the  expanded  EBT  system, 
indicate  the  steps  necessary  to  achieve 
EBT  expansion  as  approved  in  the 
Implementation  APD.  and  describe  any 
necessary  software  or  hardware 
changes  which  would  modify  die  system 
design  approved  by  FNS. 

Pilot  Project 

The  Act  requires  that  all  EBT  systems 
be  implemented  in  a  |Hlot  project  prior 
to  expansion  to  the  area  of  full 
operations.  This  rule  would  give  State 
agencies  latitude  in  choosing  the  pilot 
project  area.  State  agencies  would  be 
required,  however,  to  take  into 
consideration  how  well  the  pilot  area 
represents  the  fully  operational  system 
area's  food  stamp  caseload.  Factors  for 
consideration  would  include  the 
expected  shopping  patterns  of 
households  in  the  pilot  area,  the 
demographic  characteristics  of  the 
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participating  households,  the  existence 
of  commercially  deployed  debit  and 
credit  card  networks  in  authorized  food 
retailers,  the  stores  bordering  the  pilot 
project  area  that  ser\-e  households 
residing  within  the  pilot  project  borders, 
and  the  natural  and  political  boundaries 
that  may  affect  the  pilot  project's 
feasibility  and  impact  upon  choices  of 
retail  stores  by  eligible  households.  The 
pilot  system  would  also  be  required  to 
be  representative  of  the  expanded  EBT 
system.  For  example,  if  a  mainframe 
system  is  planned  to  be  used  for  the 
expanded  system,  then  a  mainframe 
system  should  be  tested  during  the  pilot 
project.  This  rule  proposes  that  State 
agencies  operate  pilot  projects  until  a 
state  of  routine  operation  is  reached  (a 
minimum  of  six  months)  before 
submitting  an  expansion  request  which 
would  be  accepted  by  FNS.  This  waiting 
period  would  permit  the  system  to  work 
through  all  functions  and  potential 
system  problems  while  enabling  a 
thorough  cost  analysis  of  actual  EBT 
operations  costs  to  be  conducted.  A 
state  of  routine  operations  is  considered 
to  be  operations  with  the  full  caseload 
in  the  pilot  area  converted  to  the  EBT 
system  as  indicated  in  the  approved 
lAPD. 

Community  Support 

The  State  agency  should  begin 
working  with  retailers  and  advocacy 
groups  from  the  outset  of  project 
planning.  The  Department  is  proposing 
that  evidence  of  early  contacts  with 
retailer  groups  in  the  pilot  and  fully 
operational  areas  be  obtained  and 
submitted  during  the  planning  phase. 
Written  commitments  from  retailers  who 
would  participate  in  the  pilot  project 
would  be  the  type  of  documented 
support  the  Department  would 
anticipate.  Retailer  commitments  should 
demonstrate  a  willingness  to  provide  the 
environment  necessary  to  implement  the 
EBT  system  for  the  Food  Stamp 
Program,  and  should  include  a  sufficient 
number  of  retailers  to  meet  food  stamp 
customers'  needs.  Statements  of 
commitment  would  not  be  legally 
binding  since  the  details  of  the  system 
will  not  be  known  by  the  retailers  at  this 
stage.  A  binding  commitment  would  be 
formalized  prior  to  system 
implementation  through  retailer 
agreements  signed  between  the  State 
agency  or  its  vendor  and  each  retailer. 
Experience  with  demonstration  projects 
shows  that  it  is  imperative  to  involve  the 
retailer  community  in  the  planning 
process  as  early  as  possible.  By 
incorporating  retailer  needs  and  desires 
early  in  the  planning  process,  difficulties 
reaching  agreement  when  implementing 
may  be  avoided. 


While  no  specific  written  commitment 
would  be  required  from  recipient 
advocacy  groups,  the  Department  urges 
State  agencies  to  contact  and  seek  input 
from  such  groups  to  facilitate  the 
conduct  of  the  EBT  pilot  project  and 
obtain  assistance  in  promoting  the 
benefits  of  the  EBT  system  for  food 
stamp  households. 

WIC  and  Other  Program  Participation 

The  Department  is  aware  that  many 
State  agencies  administering  the  WIC 
program  are  actively  interested  in  and 
will  be  pursuing  the  application  of  EBT 
to  the  WIC  program.  Therefore,  the 
Department  proposes  that  the  State  WIC 
agency  be  consulted  during  the  initial 
planning  stages  and  as  the  Food  Stamp 
EBT  system  is  developed.  The 
Department  is  not  proposing  that  WIC 
State  agency  officials  concur  en  each 
document  required  by  this  rule  unless  a 
joint  WIC  and  Food  Stamp  system  is 
being  proposed.  The  Department 
believes  that  contact  with  WIC  State 
officials  would  be  beneficial  on  EBT 
issues  such  as  the  need  for  one  card  and 
Personal  Identification  Number  (PIN)  to 
access  both  WIC  and  Food  Stamp 
benefits,  security  procedures  for 
issuance,  retailer  interface  and 
technology  options  for  each  program. 
Similarly.  State  agencies  that  anticipate 
issuing  EBT  benefits  to  recipients  of  Aid 
for  Families  with  Dependent  Children. 
General  Assistance.  Medicare.  Medicaid 
or  other  programs  should  consult  with 
the  appropriate  State  and/or  Federal 
agencies  from  the  outset  of  project 
planning. 

Cost  Effectiveness 

Section  7(i)(2!(A)  of  the  Act  (7  U.S.C. 
2016(i)(2)(A))  requires  that  the 
operational  costs  of  EBT  systems, 
including  the  amortized  cost  of  capital 
expenditures  and  other  reasonable  start- 
up costs,  not  exceed  the  operational 
costs  of  the  coupon  issuance  system  that 
has  been  replaced.  The  Department 
reads  this  provision  to  require  that  EBT 
systems  be  cost  neutral  to  the  Federal 
government;  i.e..  the  Federal  costs  of  the 
EBT  systems,  including  the  Federal 
share  of  capital  expenditures  and  start- 
up costs,  would  have  to  be  equal  to  or 
less  than  the  current  coupon  issuance 
systems  utilized  by  the  State  agency. 
Cost  neutrality  has  been  a  basic  premise 
of  all  EBT  demonstration  projects  since 
the  Reading  project.  However,  the 
inclusion  of  start-up  costs  is  new. 

While  the  Department  believes  that 
the  statutory  language  requires  cost 
neutrality  to  the  Federal  government, 
this  cost  neutrahty  does  not  necessarily 
apply  to  the  State  agency.  Consequently, 
this  rule  would  permit  EBT  systems  to 


continue  operating  even  if  they  are  not 
cost  neutral,  so  long  as  the  State  agency 
is  willing  to  absorb  those  costs  which 
exceed  the  issuance  cap. 

The  issuance  cap  would  be  a  fixed 
level  of  Federal  funding  for 
administering  statewide  issuance,  once 
an  EBT  system  is  implemented,  for 
which  costs  would  be  claimed  up  to  the 
predetermined  level.  The  annual  cap 
would  be  based  on  the  cost  of  the 
current  coupon  issuance  system  as 
follows:  the  post-EBT  implementation 
issuance  cap  would  equal  the  case- 
month  cost  for  the  coupon  system  being 
replaced  multiplied  by  the  number  of 
food  stamp  program  case-months  for  the 
year,  multiplied  again  by  an  inflation 
factor,  as  appropriate.  This  would  be  the 
maximum  level  of  issuance  costs 
incurred  during  any  year  for  which 
Federal  funding  would  be  provided.  The 
value  of  all  design  and  development 
costs  for  the  EBT  system  would  be 
allocated  retroactively  after  seven  years 
to  the  total  issuance  costs  and  again 
applied  to  the  cap. 

The  cost  of  the  current  issuance 
system  would  be  determined  by  using 
the  statewide  cost  of  the  current  coupon 
issuance  system  divided  by  the  number 
of  food  stamp  case-months  during  the 
period  of  analysis.  As  such,  case-month 
cost  represents  the  average  Federal 
share  of  administrative  costs,  by 
program,  to  issue  program  benefits  to  a 
case  (Food  Stamp  household)  for  one 
month.  By  using  the  coupon  case-month 
cost  as  the  basis  of  comparison  against 
the  post-EBT  implementation  issuance 
cost,  the  Federal  share  in  the  post-EBT 
implementation  issuance  system 
(including  both  EBT  and  coupon 
issuance)  would  be  limited  to  50%  of  the 
current  issuance  system  case-month 
costs. 

Through  this  formula,  the  Department 
proposes  to  require  cost  neutrality  State 
by  State  on  a  statewide  basis.  That  is, 
the  issuance  cap  would  be  established 
for  the  whole  State  even  if  a  State 
agency  implements  EBT  in  only  a 
portion  of  the  State.  The  Department 
believes  it  is  reasonable  to  hold  each 
State  agency  responsible  for  any 
increases  in  non-EBT  issuance  costs  that 
may  result  from  implementing  EBT  in 
only  a  portion  of  the  State. 

In  calculating  the  cost  of  the  current 
issuance  system,  the  State  agency  may 
include  the  Federal  costs  associated 
with  the  use  of  coupons  such  as  coupon 
printing,  shipping,  processing,  and 
reconciliation.  However.  Federal  costs 
would  be  adjusted  by  any  changes  to 
float  which  may  result  from  a  different 
pattern  of  payments  in  an  electronic 
payment  system.  State  agency  losses 
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continue  operating  even  if  they  are  not 
cost  neutral,  so  long  as  the  State  agency 
is  willing  to  absorb  those  costs  which 
exceed  the  issuance  cap. 

The  issuance  cap  would  be  a  fixed 
level  of  Federal  funding  for 
administering  statewide  issuance,  once 
an  EBT  system  is  implemented,  for 
which  costs  would  be  claimed  up  to  the 
predetermined  level.  The  annual  cap 
would  be  based  on  the  cost  of  the 
current  coupon  issuance  system  as 
follows:  the  post-EBT  implementation 
issuance  cap  would  equal  the  case- 
month  cost  for  the  coupon  system  being 
replaced  multiplied  by  the  number  of 
food  stamp  program  case-months  for  the 
year,  multiplied  again  by  an  inflation 
factor,  as  appropriate.  This  would  be  the 
maximum  level  of  issuance  costs 
incurred  during  any  year  for  which 
Federal  funding  would  be  provided.  The 
value  of  all  design  and  development 
costs  for  the  EBT  system  would  be 
allocated  retroactively  after  seven  years 
to  the  total  issuance  costs  and  again 
applied  to  the  cap. 

The  cost  of  the  current  issuance 
system  would  be  determined  by  using 
the  statewide  cost  of  the  current  coupon 
issuance  system  divided  by  the  number 
of  food  stamp  case-months  during  the 
period  of  analysis.  As  such,  case-month 
cost  represents  the  average  Federal 
share  of  administrative  costs,  by 
program,  to  issue  program  benefits  to  a 
case  (Food  Stamp  household]  for  one 
month.  By  using  the  coupon  case-month 
cost  as  the  basis  of  comparison  against 
the  post-EBT  implementation  issuance 
cost,  the  Federal  share  in  the  post-EBT 
implementation  issuance  system 
(including  both  EBT  and  coupon 
issuance)  would  be  limited  to  50%  of  the 
current  issuance  system  case-month 
costs. 

Through  this  formula,  the  Department 
proposes  to  require  cost  neutrality  State 
by  State  on  a  statewide  basis.  That  is, 
the  issuance  cap  would  be  established 
for  the  whole  State  even  if  a  State 
agency  implements  EBT  in  only  a 
portion  of  the  State.  The  Department 
believes  it  is  reasonable  to  hold  each 
State  agency  responsible  for  any 
increases  in  non-EBT  issuance  costs  that 
may  result  from  implementing  EBT  in 
only  a  portion  of  the  State. 

In  calculating  the  cost  of  the  current 
issuance  system,  the  State  agency  may 
include  the  Federal  costs  associated 
with  the  use  of  coupons  such  as  coupon 
printing,  shipping,  processing,  and 
reconciliation.  However.  Federal  costs 
would  be  adjusted  by  any  changes  to 
float  which  may  result  from  a  different 
pattern  of  payments  in  an  electronic 
payment  system.  State  agency  losses 
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associated  with  mail  issuance  up  to  the 
tolerance  level  and  monthly  duplicate 
issuance  losses  absorbed  by  FNS  could 
also  be  included  in  the  issuance  cap. 
FNS  will  make  information  pertaining  to 
the  Federal  coupon  issuance  costs 
available  to  interested  State  agencies 
upon  request. 

The  coupon  case-month  issuance  cost 
would  be  composed  of  the  Federal  share 
of  State  costs  for  issuing  food  stamp 
coupons  statewide  combined  with 
purely  Federal  costs  for  issuing  food 
coupons  to  a  household  each  month. 
These  costs  and  the  resulting  issuance 
cap  would  be  determined  during 
approval  of  the  Advanced  Planning 
Documents. 

The  State  agency  would  also  be 
required  to  apply  all  costs  incurred  from 
the  time  the  Implementation  APD  is 
approved  by  FNS  to  the  cap.  This  would 
include  start-up  costs  associated  with 
the  design  and  development  of  the  EBT 
system  as  well  as  equipment  costs 
amortized  over  the  life  of  the  equipment. 
For  the  purpose  of  assessing  cost 
neutrality,  the  Department  is  proposing 
that  start-up  costs  (i.e.,  design  and 
development  costs)  incurred  by  the 
State  agency  after  approval  of  the 
Implementation  APD  but  prior  to 
issuance  of  benefits  to  households 
would  be  added  retroactively  to  the' 
operational  costs  at  the  end  of  a  period 
not  to  exceed  seven  years.  The  seven- 
year  period  would  begin  when  food 
stamp  benefits  are  issued  to  households 
in  the  pilot  project.  Such  costs  may  be 
allocated  by  the  State  agencies  in  such  a 
manner  as  to  minimize  the  effect  of  new 
total  costs  in  any  one  year  exceeding 
that  years  cap.  If  the  retroactive 
allocation  were  to  put  the  State  agency 
over  the  cap  in  any  or  all  prior  years 
during  the  assignment  period,  claims 
would  be  made  as  appropriate. 

Capital  expenditures  such  as  the 
purchase  of  central  computers  or  point- 
of-sale  equipment  would  be  charged  and 
amortized  as  operational  costs  over  five 
years  or  the  life  of  the  equipment  in 
accordance  with  the  existing  provisions 
of  7  Cn^  277.181  •)  and  appendix  A  of  7 
CFR  277.18.  The  cost  of  installing  point- 
of-sale  equipment  would  be  included  as 
part  of  the  cost  of  that  equipment  and 
amortized  accordingly. 

The  Department  is  proposing  that  the 
direct  costs  of  the  food  coupon  and  EBT 
benefit  issuance  methods  be  used  for  the 
purposes  of  cost  neutrality  assessment. 
That  is,  the  indirect  costs  of  the  State 
agency  would  not  be  included  in  the 
calculation  of  the  food  coupon  case- 
month  costs  or  the  EBT  issuance  costs. 
The  Department  is  proposing  to  exclude 
indirect  costs  from  the  cost  neutrality 
assessment  for  administrative  ease  due 


to  the  inherent  difficulties  in 
consistently  applying  indirect  costs  to  a 
functional  area  within  a  cost  center. 
Furthermore,  excluding  indirect  costs 
from  both  the  food  coupon  and  the  EBT 
benefit  issuance  costs  will  result  in 
equitable  treatment  to  both  participating 
States  and  the  Federal  Government. 

This  rule  proposes  that,  for  each  fiscal 
year's  projected  budget,  the  issuance 
cap  would  be  adjusted  by  the 
percentage  change  in  the  Gross  National 
Product  Implicit  Price  Deflator  (GNP 
price  deflator).  FNS  would  provide  the 
GNP  price  deflator  for  the  most  recent 
annual  period  available  to  State 
agencies  each  year.  The  Bureau  of 
Economic  Analysis  of  the  U.S. 
Department  of  Commerce  publishes 
monthly  updates  of  the  Implicit  Price 
Deflator  for  several  categories  that 
make  up  the  Gross  National  Product. 
The  GNP  price  deflator  reflects  the  price 
changes  due  to  inflation.  This  index  is 
reported  in  the  Commerce  News  issued 
at  the  end  of  each  month  by  the  Bureau 
of  Economic  Analysis  or  from  the 
Economic  Indicators  prepared  monthly 
for  the  Congressional  Joint  Committee 
by  the  Council  of  Economic  Advisers 
and  available  to  the  public  in  many 
locations.  The  Department  believes  this 
measure  most  closely  resembles  the 
inflation  rate  for  costs  State  agencies 
would  have  incurred  relative  to  the 
operation  of  an  issuance  system.  The 
June  figures  would  permit  State  agencies 
to  establish  the  new  cap  and  project 
their  budget  for  the  next  Federal  fiscal 
year. 

Though  the  cap  adjustment  for 
budgeting  purposes  would  be  based  on 
the  most  recent  GNP  price  deflator  (the 
percent  change  between  first  quarters  of 
the  current  calendar  year  and  the  prior 
calendar  year),  actual  inflation  for  the 
upcoming  budgeted  year  may  prove  to 
differ  from  that  which  was  used  to 
project  the  upcoming  year's  cap.  For 
instance,  even  though  five  percent 
inflation  may  be  applied,  the  actual 
inflation  rate  may  be  higher  or  lower. 
Unless  a  new  base  year  cap  is 
calculated  based  on  actual  inflation, 
projections  in  future  years  could  prove 
to  vary  significantly  from  actual 
inflation  over  time. 

Consequently,  the  Department  is 
proposing  that  a  revision  of  the  current 
year's  budgeted  cap  be  made,  to  reflect 
actual  inflation,  prior  to  adjusting  the 
next  year's  cap.  For  example,  the  FY 
1992  cap,  which  utilized  the  calendar 
year  (CY)  1991  deflator  to  be  calculated, 
would  be  revised  utilizing  the  CY  1992 
deflator  to  more  accurately  reflect  the 
past  year's  inflation  rate.  The  revised 
CY  1992  deflator  would  then  be  applied 
to  the  FY  1992  cap  to  determine  the  FY 


1993  cap.  In  projecting  the  cap  and  total 
budget  for  the  next  fiscal  year,  the  State 
agency  would  take  the  revised  cap  from 
that  year  and  multiply  it  by  the 
percentage  change  in  the  GNP  piice 
deflator.  Though  each  year's  budgeted 
cap  would  be  revised  with  more  recent 
data  to  form  a  new  base  cap.  the  funding 
level  established  by  the  budgeted  cap 
prior  to  each  Federal  fiscal  year  would 
not  be  afTected.  Once  the  budgeted  cap 
is  established,  it  will  be  the  determining 
factor  in  Federal  financial  participation. 

The  Department  considered  several 
other  methods  to  adjust  the  cap  to 
account  for  the  effects  of  inflation.  A 
progressive  adjustment  method  would 
simply  increase  the  previous  year's  cap 
by  the  percentage  change  in  the  GNP 
deflator  without  making  any 
adjustments  based  on  later  information. 
This  would  prove  to  be  a  less  precise 
approach,  though  possibly  easier  to 
administer.  Another  method  would  be  to 
adjust  the  cap  as  proposed  in  this  rule 
but  also  apply  that  adjustment  to  the* 
prior  year's  funding  level.  Although 
more  precise,  this  method  would  provide 
difficulties  for  State  agencies;  they 
would  be  put  at  risk  for  possible  claims 
actions  for  spending  beyond  the  cap 
based  on  reliance  on  the  budgeted  cap. 
The  Department  also  considered  using 
the  proposed  adjustment  approach  but 
also  holding  the  State  agency  harmless 
for  any  decreases  that  may  result  in  the 
cap  from  one  year  to  the  next  due  to  the 
more  accurate  adjustment.  For  example, 
a  $3.50  cap  was  projected  for  FY  1993 
while  the  FY  1992  cap  was  higher  at 
$3.55.  The  FY  1992  cap  would  then  be 
used  in  place  of  the  adjusted  cap  for  FY 
1993.  This  method  would  also  diminish 
the  accuracy  of  the  adjusted  cap  and 
has  not  been  adopted. 

Cost  Neutrality  Government-wide 

Through  the  federal  Interagency  EBT 
Steering  Committee,  the  Department  has 
entered  into  an  agreement  with 
participating  federal  agencies  which 
establishes  general  EBT  cost  standards. 
The  agencies  committing  to  the 
agreement  include  such  agencies  under 
the  authority  of  the  Departments  of 
Health  and  Human  Services,  Veteran 
Affairs,  and  Treasury  as  well  as  USDA. 
The  standards  are  as  follows: 
— In  determining  whether  to  develop 
and  implement  EBT  systems.  Federal 
agencies  should  consider  underlying 
statutory  requirements,  potential 
improvements  in  quality  of  service, 
the  potential  impact  on  the  Federal 
budget,  and  such  other  factors  each 
agency  deems  appropriate. 
— Those  agencies,  such  as  the  Food  and 
Nutrition  Service  and  the 
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Administration  for  Children  and 
Families,  which  have  underlying 
statutory/regiilatory  requirements 
limiting  their  financial  participation 
shall  apply  a  cost-neutrality  standard 
in  determining  this  limit.  That  is,  they 
can  only  participate  in  EBT  system 
costs  up  to  their  share  of  the  benefit 
delivery  system  being  replaced.  When 
considering  the  cost  of  such  EBT 
systems,  performance  will  be 
measured  against  a  Government-wide 
standard. 
— In  situations  where  two  or  more 
agencies  are  sharing  the  costs  of  an 
EBT  system,  costs  will  be  allocated 
fairly  across  participating  programs 
with  consideration  given  to  the 
benefits  derived  from  the  EBT  system. 
F\S  approval  for  financial 
participation  in  EBT  systems  involving 
the  Food  Stamp  Program  and  one  or 
more  participating  agencies  will  adhere 
with  the  provisions  of  this  interagency 
agreement. 

Functional  and  Acceptance  Testing 

A  functional  demonstration  is  a 
display  of  the  EBT  system's  capability  to 
perform  each  function  as  described  in 
the  system  design  documentation. 
Acceptance  testing  is  a  final  test  of  the 
complete  system  cycle  that  is  conducted 
prior  to  implementation.  It  involves 
testing  the  capacity,  throughput, 
indi\idual  functions  and  reporting 
capability  as  documented  in  the  system 
design  and  is  a  precursor  to  accepting 
delivery  of  any  contracted  system. 
Throughput  is  a  measure  of  the  system's 
capability  to  handle  multiple  functions 
simultaneously  or  frequent  transactions 
entering  into  the  central  computer  or  a 
third  party  processor  at  the  same  time. 
As  a  result  of  the  Department's 
experiences  with  the  demonstration 
projects  where  problems  were  often 
identified  during  these  tests,  this  rule 
would  require  that  functional 
demonstrations  and  acceptance  testing 
be  completed  prior  to  implementation  of 
the  pilot.  This  requirement  would 
include  those  systems  that  piggyback  on 
existing  commercial  networks. 

The  State  agency  should  expect  some 
participation  in  functional 
demonstrations  and  acceptance  testing 
by  the  Department  This  participation 
may  vary  depending  on  the  resources 
available  to  the  responsible  offices  and 
the  complexity  of  the  proposed  system. 
The  Department  may  also  choose  to 
utilize  its  own  independent  consultants 
with  expertise  in  POS  networks  and 
similar  technology  to  perform  technical 
reviews  and  provide  recommendations 
to  the  Department  regarding  individual 
EBT  systems.  The  Department  suggests 
tlidt  State  agencies  consider  contracting 


for  similar  assistance  if  the  expertise 
does  not  currently  exist  within  their  own 
resources.  The  Department  has  found 
that  independent  participation  in  the 
functional  demonstrations  and 
acceptance  testing  is  a  necessary  and 
valuable  tool  for  assessing  the  proposed 
system's  capability  to  meet  program 
requirements  and  perform  as  specified 
by  contract 

Expansion  Approval  Requirements 

The  Department  proposes  that  State 
agencies  evaluate  the  pilot  project  prior 
to  submitting  an  APD  Update  for  FNS 
approval  to  expand  the  EBT  system 
beyond  the  pilot  project.  The  APD 
Update  would  incorporate  any 
experiences  gained  from  implementation 
of  the  pilot  project  including  an 
assessment  of  the  effects  EBT  may  have 
had  upon  household  participation  in  the 
Food  Stamp  Program.  To  date,  the 
Department  has  no  evidence  that  EBT 
has  an  effect  on  participation.  However, 
the  Department  wants  to  continue  to 
explore  this  issue  and,  for  this  reason, 
wishes  to  have  States  make  an 
assessment  during  the  pilot  The  data  on 
participation  rates  would  enable  the 
Department  to  anticipate  possible 
participation  changes  and  the 
corresponding  benefit  funding  prior  to 
expansion  of  the  EBT  system.  The  APD 
Update  would  also  provide  both  a  cost 
analysis  and  a  projected  budget  for 
implementation  and  operation  of  the 
expanded  EBT  system. 

■The  cost  analysis  of  the  EBT  system 
operation  during  the  pilot  project  shall 
compare  actual  EBT  operations  costs  to 
the  projected  EBT  pilot  system 
operations  costs  approved  in  the 
Implementation  APD.  In  addition,  the 
pilot  operating  costs  shall  be  compared 
to  the  coupon  system  being  replaced. 
This  analysis  may  be  conducted  by  the 
State  agency's  own  staff  and/or  an 
independent  contractor.  If  costs  are 
shown  to  exceed  the  cap  during  the  pilot 
project  the  State  agency  would  need  to 
identify  its  plan  to  absorb  these  excess 
costs  prior  to  obtaining  approval  from 
FNS  to  expand  the  EBT  system.  The 
Department  believes  that  cost  analysis 
is  an  important  piece  of  information 
necessary  to  accurately  inform  State 
agencies  of  the  potential  future  costs  of 
EBT. 

The  APD  Update  would  identify  the 
project  areas  where  the  EBT  system 
would  be  implemented,  the  specific 
responsibilities  of  the  State  agency  and 
any  contractor(s)  in  terms  of  ordering 
equipment,  conducting  pre- 
implementation  and  on-going  training, 
installing  POS  terminals  in  food  retail 
stores,  schedule  for  installation  in  each 
area,  the  needed  State  and/or  local 


agency  resources,  and  the  appropriate 
contact  persons  for  coordinating  the 
installation,  training  and  conversion 
activities.  If  system  design  changes 
occur,  such  as  major  software 
reprogramming  or  system  hardware 
reconfiguration,  the  APD  Update  would 
address  these  changes  and  explain  the 
implications  to  cost  and  system 
performance,  if  any,  for  expanded 
operation.  The  Department  believes  that 
the  submission  of  an  APD  Update  which 
specifically  addresses  expansion  issues 
is  essential  in  determining  whether  the 
EBT  pilot  project  merits  expansion. 

Functional  and  Food  Stamp  Program 
Requirements 

There  are  five  areas  in  which  the 
Department  proposes  to  establish 
functional  requirements  for  EBT 
issuance  systems.  These  functional 
requirements  are  minimum  functions 
that  an  EBT  system  would  have  to  be 
able  to  perform  specifically  for  the  Food 
Stamp  Program  and  are  essentially  the 
same  requirements  that  have  been  used 
in  the  Food  Stamp  EBT  demonstration 
projects.  The  five  areas  are:  (1) 
authorizing  household  benefits;  (2) 
providing  food  benefits  to  households; 
(3)  crediting  food  retailers  and  financial 
institutions  for  food  stamp  purchases  or 
refunds;  (4)  managing  retailer 
participation;  and  (5)  settlement  and 
reconciliation.  Settlement  and 
reconciliation  functions  are  prescribed 
under  paragraph  (j)  of  this  proposed 
rulemaking.  Related  to  some  of  these 
functional  areas  are  Food  Stamp 
Program  requirements  that  would  need 
to  be  supported  by  an  EBT  system. 

The  first  area,  authorizing  household 
benefits,  includes  basic  functions  that 
must  be  conducted  in  order  to  enable 
households  to  participate.  The  proposed 
regulations  would  require  that  the  State 
agency  be  able  to  issue  and  replace 
benefit  cards  utilized  to  access  the  EBT 
system.  A  PIN  would  have  to  be 
selected  by  the  household  or  assigned 
by  the  State  agency  and  the  card 
account  would  have  to  be  established  in 
a  central  computer  database.  The  PIN  is 
the  electronic  alternative  to  a  recipient's 
signature  and  necessary  for  secure 
transactions.  The  State  agency  would 
also  need  to  generate  an  electronic 
authorization  file  noting  which 
households  would  receive  benefits  and 
the  amounts  each  household  would 
receive.  The  State  agency  would  also  be 
required  to  accommodate  all  types  of 
benefit  issuances  including 
supplemental  and  expedited  issuances 
within  current  requirements  for  timely 
coupon  issuance. 
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agency  resources,  and  the  appropriate 
contact  persons  for  coordinating  the 
installation,  training  and  conversion 
activities.  If  system  design  changes 
occur,  such  as  major  software 
reprogramming  or  system  hardware 
reconfiguration,  the  APD  Update  would 
address  these  changes  and  explain  the 
implications  to  cost  and  system 
performance,  if  any,  for  expanded 
operation.  The  Department  believes  that 
the  submission  of  an  APD  Update  which 
specifically  addresses  expansion  issues 
is  essential  in  determining  whether  the 
EBT  pilot  project  merits  expansion. 

Functional  and  Food  Stamp  Program 
Requirements 

There  are  five  areas  in  which  the 
Department  proposes  to  establish 
functional  requirements  for  EBT 
issuance  systems.  These  functional 
requirements  are  minimum  functions 
that  an  EBT  system  would  have  to  be 
able  to  perform  specifically  for  the  Food 
Stamp  Program  and  are  essentially  the 
same  requirements  that  have  been  used 
in  the  Food  Stamp  EBT  demonstration 
projects.  The  five  areas  are:  (1) 
authorizing  household  benefits;  (2) 
providing  food  benefits  to  households: 
(3)  crediting  food  retailers  and  financial 
institutions  for  food  stamp  purchases  or 
refunds:  (4)  managing  retailer 
participation:  and  (5)  settlement  and 
reconciliation.  Settlement  and 
reconciliation  functions  are  prescribed 
under  paragraph  (j)  of  this  proposed 
rulemaking.  Related  to  some  of  these 
functional  areas  are  Food  Stamp 
Program  requirements  that  would  need 
to  be  supported  by  an  EBT  system. 

The  first  area,  authorizing  household 
benefits,  includes  basic  functions  that 
must  be  conducted  in  order  to  enable 
households  to  participate.  The  proposed 
regulations  would  require  that  the  State 
agency  be  able  to  issue  and  replace 
benefit  cards  utilized  to  access  the  EBT 
system.  A  PIN  would  have  to  be 
selected  by  the  household  or  assigned 
by  the  State  agency  and  the  card 
account  would  have  to  be  established  in 
a  central  computer  database.  The  PIN  is 
the  electronic  alternative  to  a  recipient's 
signature  and  necessary  for  secure 
transactions.  The  State  agency  would 
also  need  to  generate  an  electronic 
authorization  file  noting  which 
households  would  receive  benefits  and 
the  amounts  each  household  would 
receive.  The  State  agency  would  also  be 
required  to  accommodate  all  types  of 
benefit  issuances  including 
supplemental  and  expedited  issuances 
within  current  requirements  for  timely 
coupon  issuance. 
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Under  EBT  issuance  systems,  the 
State  agency  would  be  required  to 
permit  households  to  carry  over  benefits 
from  month  to  month.  This  policy  has 
been  in  place  during  all  the  EBT 
demonstration  projects.  This  policy  has 
been  adopted,  in  part,  to  permit  food 
stamp  households  the  same  flexibility 
they  have  with  food  coupons  that  are 
legal  tender  and  can  be  utilized  at  the 
households'  discretion.  Additionally, 
FNS  has  defined  issuance  in  the  EBT 
systems  as  the  point  in  time  when 
benefits  are  posted  electronically  to  the 
household  account  database.  Once 
posted,  the  benefits  are  analogous  to 
food  stamp  coupons  in  the  recipient's 
hand  and  essentially  become  legal 
tender  usable  at  any  time  by  the 
household.  The  Reading  experience 
shows  that  the  majority  of  households 
utilized  their  entire  allotments  during 
the  month  of  issuance;  however,  since 
coupons  are  usable  at  any  time  once  a 
household  receives  them,  the 
Department  would  require  carry  over  of 
EBT  benefits  from  one  month  to  another. 
Accounts  which  are  inactive  for  three 
months  have  been  labeled  "stale  or 
dormant"  by  the  industry.  When  "stale 
or  dormant  accounts"  occur,  the  State 
agency  could  move  the  benefits  off-line 
as  long  as  notification  is  sent  to  the 
household  of  this  action  and  the  benefits 
can  be  brought  back  on-line  once 
requested  by  the  household.  Permitting 
removal  of  accounts  off-line  would 
allow  the  State  agency  to  reduce  the 
number  of  files  in  the  database  and  help 
avoid  capacity  and  performance 
problems.  The  household  would  retain 
use  of  the  benefits;  however,  a  separate 
contact  from  the  household  with  the 
State  agency  may  be  required  to 
reactivate  the  account.  Specific 
procedures  for  State  agency  prior 
notification  to  households  are  proposed 
under  the  household  participation 
section  of  this  rule. 

The  Department  proposes  that  the 
State  agency  establish  procedures  to 
restrict  adjustments  to  benefits  once 
they  have  been  posted  to  an  EBT 
account  and  are  available  to  the 
household  for  use  on  the  issuance  date. 
The  State  agency  would  be  able  to 
adjust  the  benefits  for  errors  discovered 
after  posting  the  issuance  file  to  the 
system  database  but  prior  to  the 
issuance  date.  Overissuances  would  be 
handled  according  to  current  regulations 
for  establishing  and  collecting  claims 
except  for  the  re-presentation  of  manual 
vouchers. 

Training  of  households  by  the  State 
agency  or  its  contractor  is  critical  in  the 
process  of  educating  households, 
especially  for  those  households  who 


have  had  little  or  no  experience  with 
electronic  banking  technology  or 
keeping  their  benefit  account  secure.  As 
a  result*  the  Department  is  proposing 
that  the  State  agency  would  provide 
training  prior  to  implementation  of  the 
EBT  system  and  as  needed  during 
system  operation.  The  training,  under 
this  proposal,  would  encompass 
household  participation  with  respect  to 
transaction  procedures,  access  to 
balance  information,  transaction 
receipts,  card  or  PIN  replacement, 
benefit  conversion,  and  stale  or  dormant 
account  handling.  The  proposed 
household  training  also  would  have  to 
address  fundamental  procedures  for 
using  the  EBT  card,  the  significance  of 
the  PIN  and  what  could  happen  if  it  is 
compromised,  the  need  to  maintain 
secrecy  for  the  PIN,  simple  measures  to 
protect  the  PIN  such  as  not  writing  it  on 
the  card  or  on  a  piece  of  paper  kept  in  a 
handbag  or  wallet,  and  limiting  the 
number  of  persons  who  know  the  PIN.  In 
addition,  the  training  would  ensure  that 
households  are  made  aware  of  the 
procedures  for  reporting  a  lost  or  stolen 
card  and  who  they  may  contact  both 
during  and  outside  normal  working 
hours. 

The  Department  is  proposing  that  the 
State  agency  have  the  option  to  utilize 
either  PIN  selection  or  PIN  assignment. 
PIN  selection  enables  each  household  to 
select  a  PIN  so  that  it  will  be  secure  but 
easy  to  recall.  PIN  selection,  however, 
requires  additional  equipment  to  permit 
the  State  agency  to  encrypt  the  PIN  on 
the  benefit  card  at  the  time  the  PIN  is 
selected.  The  alternative  method  would 
be  PIN  assignment,  whereby  the  State 
agency  provides  a  benefit  card  with  an 
assigned  PIN.  Several  State  agencies 
and  others  have  suggested  that  PIN 
assignment  would  be  a  less  expensive 
alternative  to  PIN  selection.  However. 
PIN  assignment  increases  the  potential 
for  households  to  forget  their  PIN  and 
would  require  additional  security 
measures  during  storage  and  benefit 
account  opening  that  may  reduce  the 
possible  cost  benefits.  Consequently, 
under  this  proposed  rule  State  agencies 
that  adopt  PIN  assignment  and  issue 
benefit  cards  and  PINs  from  a 
centralized  facility  would  be  prohibited 
from  sending  both  a  card  and  PIN 
together.  The  Department  has  not  yet 
had  the  opportunity  to  test  PIN 
assignment  in  a  Food  Stamp  Program 
EBT  project.  The  demonstration  project 
in  Iowa,  scheduled  to  begin  in  early 
1992,  would  be  the  first  EBT 
demonstration  to  utilize  PIN  assignment. 
The  second  functional  area,  providing 
food  benefits  to  households,  includes 
specific  tasks  that  would  permit  the 


households  to  obtain  food  at  the  point- 
of-sale  (POS).  The  verification  of 
household  identity  is  a  system 
verification  of  the  account  number  when 
swiped  through  the  card  reader  and  the 
PIN  as  it  is  entered.  Without  a  PIN.  the 
system  would  remain  inaccessible 
unless  procedures  are  made  available  to 
permit  a  food  retailer  to  obtain 
authorization  via  telephone  for  manual 
vouchers  or  off-line  transactions.  The 
system  would  also  need  to  be  capable  of 
verifying  the  PIN.  the  POS  terminal's 
specific  identifying  code  which  permits 
access  to  the  system  and  each  retailer's 
identification.  These  proposed  functions 
would  permit  food  purchases  to  occur 
while  protecting  against  unauthorized 
access  to  the  central  computer  files. 

A  basic  function  of  the  EBT  system 
would  be  to  check  account  balances  in 
the  central  computer  database  at  the 
time  of  purchase  and  send  a  message  to 
the  POS  terminal  to  authorize  a  • 
purchase  or  reject  the  purchase  amount. 
Unlike  the  commercial  POS  environment 
where  customers  would  be  able  to 
utilize  an  alternative  payment  method 
such  as  a  check  or  cash,  food  stamp 
households  may  not  have  any  payment 
alternative  with  which  to  purchase  food. 
Consequently,  this  proposed  rule  would 
require  that  State  agencies  make 
available  back-up  purchase  procedures 
to  assure  households  access  to  their 
benefits.  The  Department  has  required 
that  back-up  purchase  procedures  be 
available  for  the  EBT  demonstration 
projects  conducted  to  date.  Procedures 
for  manual  transactions  in  the 
demonstration  projects  have  relied  on 
credit-card  type  sales  drafts  that  are 
forwarded  to  the  EBT  system  operators 
by  the  retailers  for  reimbursement. 
Manual  back-up  procedures  could  not. 
however,  be  utilized  to  permit  the 
extension  of  credit  to  households 
whereby  the  store  passes  any  manual 
voucher  through  for  payment  in  a 
subsequent  month.  In  addition,  the 
manual  transaction  sales  drafts  have 
included  a  statement  of  warning  to  the 
household  that,  should  insufficient  funds 
to  cover  the  purchase  be  available, 
benefits  may  be  taken  from  future  month 
benefit  issuances.  This  requirement  is 
included  in  this  proposed  rule  as  well. 
Procedures  and  restrictions  on  re- 
presentation of  manual  transactions  that 
exceed  the  available  benefits  are 
proposed  in  paragraph  (1)  of  this  section 
for  those  State  agencies  that  choose  to 
permit  re-presentation. 

The  third  functional  area,  crediting 
retailers  and  financial  institutions, 
would  require  the  EBT  system  to 
perform  activities  related  to  food  stamp 
transactions  at  the  POS  terminal  through 
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the  full  crediting  of  retailer  bank 
accounts  via  the  automated 
clearinghouse  (ACH)  network  or  other 
means  approved  by  the  Secretary.  This 
rule  would  require  that  EBT  systems  be 
capable  of  documenting  all  transactions 
to  facilitate  the  timely  resolution  of 
errors  and  fully  account  for  the 
movement  of  funds  from  government  to 
retailer  bank  accounts.  Furthermore,  the 
EBT  system  would  be  required  to 
provide  retailer  redemption  information 
to  the  Minneapolis  Computer  Support 
Center  in  a  format  specified  by  the 
Department.  Retailers,  at  a  minimum, 
would  need  to  have  the  opportunity  to 
tally  transaction  totals  per  terminal  to 
coincide  with  their  internal  accounting 
activities.  In  addition,  the  total  amount 
of  credits  due  the  retailer  must  be 
accessible  on  a  daily  basis  to  each 
retailer  by  the  EBT  system.  System 
settlement  cut-off  times  should  be  able 
to  accommodate  retailer  needs; 
however,  system  cut-off  for  daily 
settlement  would  be  established  by  the 
State  agency  and  its  operator. 

The  fourth  functional  area,  managing 
retailer  participation,  would  require  the 
State  agency  to  become  involved  in 
retailer  management,  a  new  area  of 
program  management  for  the  State 
agency.  Under  this  proposed  regulation, 
the  State  agency  or  its  contractor  would 
receive  retailer  information  from  FNS 
and  ensure  that  equipment  and  supplies 
are  made  available  in  a  timely  fashion 
and  maintained  at  stores.  FNS  would 
also  provide  information  on  store  de- 
authorizations  to  facilitate  denial  of 
access  and  removal  of  equipment.  In 
addition,  the  proposed  regulation  would 
require  the  State  agency  to  assist  in 
retailer  compliance  investigations  by 
providing  access  to  the  system  for  FNS 
compliance  officers  and  other 
Departmental  representatives,  and 
ensure  that  only  authorized  food 
retailers  can  access  the  system  to 
redeem  benefits.  Compliance  tasks  also 
include  the  capability  to  deny  access 
within  24  hours  to  de-authorized  or 
disqualified  retailers  once  notified  by 
FNS. 

Retailer  management  would  also 
include  providing  initial  training  on  the 
EBT  system  to  retailers.  Retailers  should 
be  provided  the  choice  of  having  all  of 
their  employees  trained  or  having  their 
own  instructors  trained  in  utilizing  the 
EBT  system  for  the  Food  Stamp 
Program.  Because  retailers  currently  do 
not  receive  reimbursement  for  training 
their  employees  in  the  current  food 
stamp  procedures  and  requirements,  the 
Department  is  not  proposing  that  the 
State  agency  reimburse  retailers  for 
employee  training  costs. 


The  State  agency  would  be 
responsible  for  monitoring  POS  terminal 
deployment  in  food  retailers  under  the 
proposed  regulations.  In  particular,  the 
State  agency  would  be  responsible  for 
ensuring  that  an  adequate  number  of 
terminals  were  deployed  and  that  lanes 
are  properly  designated.  The  statute 
requires  that  all  lanes  be  equipped  with 
terminals  for  those  authorized  retailers 
that  have  food  stamp  redemptions  of  15 
percent  or  more  of  their  total  monthly 
food  sales  so  long  as  all  households  are 
required  to  participate  in  the  EBT 
system.  The  State  agency  or  its  vendor 
would  also  be  responsible  for  terminal 
maintenance.  During  the  demonstration 
projects,  maintenance  contracts  often 
required  response  to  terminal  problems 
within  hours  to  prevent  undue  system 
inaccessibility  to  households  and 
retailers. 

Household  Participation 

This  proposed  rule  would  prohibit 
account  restrictions  such  as  setting  a 
minimum  dollar  amount  per  transaction 
or  maximum  limit  on  the  number  of 
transactions.  While  transaction  limits 
may  have  the  potential  to  reduce  the 
cost  of  an  EBT  system,  the  current 
coupon  system  has  no  such  limitations 
on  use  of  benefits  by  households.  The 
Department  believes  that  food  stamp 
households  should  be  able  to  utilize  EBT 
benefits  as  they  would  utihze  food 
coupons.  As  a  result,  limits  on 
transactions  would  be  prohibited. 

Balance  Information 

This  proposed  rule  would  require 
printed  receipts  at  the  time  of  purchase 
showing  the  amount  of  the  purchase  and 
the  balance  remaining  in  a  household's 
food  stamp  EBT  account.  The 
Department  has  long  held  that  providing 
a  balance  on  the  POS  receipt  best 
allows  households  to  track  their 
remaining  benefits  in  a  manner 
comparable  to  the  food  coupon  system. 
The  balance  on  the  POS  receipt 
provides  each  household  a  running 
record  and  minimizes  the  need  for  the 
household  to  take  separate  actions  to 
determine  the  remaining  balance  in  the 
account.  Our  experience  in  the  Reading, 
Pennsylvania  demonstration  indicated 
that  88  percent  or  more  of  the 
households  reported  tracking  their 
account  balances  by  using  their  POS 
receipts. 

The  Department  recognizes  that 
printing  the  remaining  balance  at 
attended  terminals  differs  from  the 
policies  and  practices  of  many 
commercial  POS  systems  and  may  pose 
difficulties  in  terms  of  piggybacking  EBT 
onto  some  existing  commercial  systems. 
Some  network  switches  and  card 


authorizers  may  have  to  re-program 
their  systems  in  order  to  send  the 
remaining  balance  along  with  the 
transaction  authorization  message. 
However,  the  Department's  research  has 
shown  that  transmission  of  the  balance 
is  technically  feasible  for  all  such 
intermediate  processing  facihties  and 
card  authorizers.  Consequently,  while 
the  Department  is  interested  in  receiving 
all  comments  on  the  matter,  we  are 
especially  interested  in  receiving 
comments  on  how  any  difficulties  could 
be  overcome. 

The  current  demonstration  projects 
have  also  permitted  households  to 
obtain  their  account  balances  through 
telephone  inquiries  via  a  24  hour  hotline 
or  automated  audio  response  unit, 
automated  teller  machines,  balance-only 
POS  terminals,  and/or  through  POS 
terminals  at  the  checkout  line.  This  rule 
would  also  require  that  balances  be 
made  available  without  the  need  to 
purchase  food  or  wait  in  a  checkout  line. 
The  Department  beHeves  that  a  variety 
of  options  for  obtaining  account 
balances  coupled  with  the  provision  of 
receipts  containing  the  remaining 
account  balance  at  the  time  of  purchase 
adequately  permits  households  to 
effectively  track  their  balances  in  order 
to  plan  food  purchases.  Consequently, 
the  Department  is  proposing  that  State 
agencies  be  capable  of  providing  a 
transaction  history  to  households  that 
request  it  in  order  to  facilitate  problem 
identification  and  resolution. 

POS  Receipt  Information 

The  names  of  household  members 
would  not  be  permitted  to  be  printed  on 
receipts  or  displayed  at  the  terminal  as 
proposed  in  this  rule  except  when  a 
signature  is  necessary  to  complete  a 
manual  transaction  when  the  system  is 
down.  The  POS  receipt  would  be 
required  to  contain  information  such  as 
the  transaction  type,  purchase  amount, 
remaining  balance,  date  of  transaction, 
terminal  location,  and  account  code  or 
recipient  code. 

Card  and  PIN  Replacement 

This  rule  would  require  that  State 
agencies  fully  apprise  households  of 
their  responsibility  to  protect  the  PIN 
and  card  and  not  permit  both  card  and 
PIN  to  be  stored  in  the  same  place  at  the 
same  time.  Under  current  rules,  coupons 
may  be  replaced  twice  in  six  months 
when  lost  or  stolen  prior  to  receipt  by 
the  household.  If  coupons  have  been  lost 
or  stolen  after  receipt,  they  are  not 
replaced.  The  Department  is  proposing 
that  benefits  in  a  household's  account 
be  treated  the  same  way  as  coupons. 
EBT  benefits  would  be  considered 
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authorizers  may  have  to  re-program 
their  systems  in  order  to  send  the 
remaining  balance  along  with  the 
transaction  authorization  message. 
However,  the  Department's  research  has 
shown  that  transmission  of  the  balance 
is  technically  feasible  for  all  such 
intermediate  processing  facilities  and 
card  authorizers.  Consequently,  while 
the  Department  is  interested  in  receiving 
all  comments  on  the  matter,  we  are 
especially  interested  in  receiving 
comments  on  how  any  difficulties  could 
be  overcome. 

The  current  demonstration  projects 
have  also  permitted  households  to 
obtain  their  account  balances  through 
telephone  inquiries  via  a  24  hoiu-  hotline 
or  automated  audio  response  unit, 
automated  teller  machines,  balance-only 
POS  terminals,  and/or  through  POS 
terminals  at  the  checkout  line.  This  rule 
would  also  require  that  balances  be 
made  available  without  the  need  to 
purchase  food  or  wait  in  a  checkout  line. 
The  Department  believes  that  a  variety 
of  options  for  obtaining  account 
balances  coupled  with  the  provision  of 
receipts  containing  the  remaining 
account  balance  at  the  time  of  purchase 
adequately  permits  households  to 
effectively  track  their  balances  in  order 
to  plan  food  purchases.  Consequently, 
the  Department  is  proposing  that  State 
agencies  be  capable  of  providing  a 
transaction  history  to  households  that 
request  it  in  order  to  facilitate  problem 
identification  and  resolution. 

POS  Receipt  Information 

The  names  of  household  members 
would  not  be  permitted  to  be  printed  on 
receipts  or  displayed  at  the  terminal  as 
proposed  in  this  rule  except  when  a 
signature  is  necessary  to  complete  a 
manual  transaction  when  the  system  is 
down.  The  POS  receipt  would  be 
required  to  contain  information  such  as 
the  transaction  type,  purchase  amount, 
remaining  balance,  date  of  transaction, 
terminal  location,  and  account  code  or 
recipient  code. 

Card  and  PIN  Replacement 

This  rule  would  require  that  State 
agencies  fully  apprise  households  of 
their  responsibility  to  protect  the  PIN 
and  card  and  not  permit  both  card  and 
PIN  to  be  stored  in  the  same  place  at  the 
same  time.  Under  current  rules,  coupons 
may  be  replaced  twice  in  six  months 
when  lost  or  stolen  prior  to  receipt  by 
the  household.  If  coupons  have  been  lost 
or  stolen  after  receipt,  they  are  not 
replaced.  The  Department  is  proposing 
that  benefits  in  a  household's  account 
be  treated  the  same  way  as  coupons. 
EBT  benefits  would  be  considered 
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issued  at  the  time  they  are  loaded  into 
the  EBT  account.  If  a  household  loses  an 
EBT  card  at  any  time  and  the  benefits 
are  spent,  no  replacement  would  be 
made.  This  should  not  happen  often 
because  an  EBT  card  without  a  PIN  is 
unusable.  In  addition,  the  account  would 
be  required  to  be  frozen  upon 
notification  by  the  household  that  a  card 
has  been  lost.  A  household  that  loses  an 
EBT  card  would  be  given  the 
opportunity  to  have  the  EBT  card 
replaced  with  a  new  PIN.  Thus,  any 
remaining  balance  in  the  account  would 
be  available  to  the  household.  This  is 
consistent  with  the  procedures  utilized 
in  the  demonstration  projects. 

During  the  demonstration  projects, 
several  instances  of  abuse  have 
occurred  that  resulted  in  numerous  card 
replacements  during  a  single  month. 
This  could  become  a  costly  situation  for 
State  agencies.  One  suggested  solution 
is  to  charge  households  for  replacing 
EBT  cards  when  the  number  of 
replacements  exceeds  an  established 
threshold  during  the  month  or  another 
specified  period  (e.g.,  two  free 
replacements  every  six  months). 
Therefore,  the  Department  is  proposing 
that  the  State  agency  be  permitted  to 
impose  a  fee  for  replacement  of  EBT 
cards  above  a  State  agency  determined 
threshold.  Although  the  Department  is 
not  proposing  a  threshold,  the 
Department  would  suggest  that  free 
replacements  could  be  permitted  twice 
in  six  months  similar  to  coupon 
replacements  for  lost  or  stolen  ATPs  or 
allotments.  If  a  State  agency  wishes  to 
impose  a  card  replacement  fee,  it  would 
have  to  identify  the  fee  and  the 
replacement  threshold  by  how  often, 
when  and  under  what  circumstances  the 
fee  would  apply  in  the  EBT  APD 
submitted  for  P^S  approval.  Card 
replacement  fees  could  not  be  in  excess 
of  the  actual  cost  of  replacing  a  card. 

The  Department  also  proposes  to 
require  the  State  agency  to  replace  lost 
or  stolen  EBT  cards,  or  PINs,  when  a 
household  has  forgotten  it  within  two 
business  days  after  the  household  has 
reported  the  loss  to  the  State  agency.  In 
replacing  the  card  or  PIN,  the  State 
agency  would  also  take  measures  to 
prevent  duplicate  accounts  from 
occurring.  The  replacement  process 
would  also  enable  the  remaining 
balances  on  an  account  to  be 
temporarily  put  on  hold  until  the 
benefits  could  be  transferred  to  a  new 
account 

Benefit  Conversion 

The  State  agency  would  be  required 
to  convert  food  coupons  into  electronic 
benefits  for  households  which  enter  an 
EBT  area.  At  the  same  time,  those 


households  leaving  the  project  area 
would  have  to  be  able  to  convert  their 
remaining  balances  into  food  coupons. 
However,  State  agencies  would  not  be 
permitted  to  convert  EBT  households  to 
a  coupon  system  solely  in  order  to 
permit  these  households  to  shop  outside 
the  EBT  area.  The  Department  proposes 
that  the  household  be  held  responsible 
for  initiating  the  conversion  process 
prior  to  departing  the  area.  This  rule 
also  proposes  that  conversions  occur 
within  one  business  day. 

The  State  agency  would  be  permitted 
to  limit  the  number  of  conversions  per 
household  that  may  occur  diuing  a 
period  of  time.  The  Department  believes 
that  a  policy  of  unlimited  conversions 
reduces  the  potentials  for  minimizing 
trafficking  that  are  gained  by  an  EBT 
system.  However,  households  should 
have  the  ability  to  utilize  their  beneflts 
for  short  periods  of  absence  from  an 
area  where  they  receive  them 
electronically  within  the  guidelines 
established  by  a  State  agency. 
Households  would  not  be  permitted  to 
split  their  benefits  between  an  fflT 
account  and  food  coupons. 

When  converting  electronic  benefits 
to  food  coupons,  the  State  agency  would 
be  required  to  round  the  benefits  down 
to  the  nearest  dollar  amount  suitable  for 
coupon  issuance.  For  the  remaining 
benefits  in  an  EBT  account,  the 
Department  proposes  that  the  household 
spend  any  remaining  benefits  in  order  to 
eliminate  the  small  remaining  balance. 
Also,  the  Department  is  proposing  that  if 
the  household  fails  to  spend  the 
remaining  balance  within  one  week 
after  conversion,  the  State  agency  would 
expunge  the  amount  and  notify  the 
Department  of  the  amount  of  benefits 
expunged.  Rounding  is  necessary  for 
converting  electronic  benefits  to 
coupons  since  odd  cents  caruiot  be 
converted  to  dollar  amounts  and 
coupons  are  not  issued  in  all  currency 
denominations.  Since  the  State  agency 
is  held  liable  for  issuing  benefits  in 
excess  of  those  an  eligible  household  is 
authorized  to  receive,  the  State  agency 
would  be  held  accountable  for  any 
overissuance  resulting  from  rounding 
benefits  to  larger  coupon  amounts. 

Stale  or  Dormant  Accounts 

When  accounts  become  inactive  for  a 
period  of  three  months,  the  Department 
is  proposing  that  the  State  agency  be 
permitted  to  store  these  remaining 
benefit  amounts  off-line.  The  State 
agency  would  be  required  to  make  these 
off-line  benefits  available  if  a  household 
reapplies  for  program  participation  or 
notiHes  the  State  agency  that  they  want 
their  remaining  benefits.  The  State 
agency  would  also  be  required  to 


attempt  to  notify  the  household  prior  to 
storing  the  benefits  off-hne  and 
inactivating  the  benefit  card  account 

In  addition  to  the  proposed  storage  of 
account  benefits  off-line,  the 
Department  would  permit  the  State 
agency  to  expunge  dormant  account 
benefits  after  one  year  of  inactivity. 
Issuance  reports  would  require 
adjustment  to  ensure  that  the  expunged 
benefits  amounts  are  reported  to  the 
Department  Expunging  benefit  accounts 
is  similar  to  commercial  banking 
practices  for  asset  accounts  that  have 
not  been  utilized  by  a  bank  customer. 
The  Department  believes  that  it  is 
appropriate  to  expunge  these  benefits  to 
eliminate  the  need  to  maintain 
expensive  system  capacity  for  inactive 
accounts  and  permit  the  State  agency  to 
properly  account  for  these  unused 
benefits.  The  State  agency,  as  a  result 
would  be  required  to  document  such 
actions  and  establish  procedures  to 
control  the  process  of  expunging 
dormant  accounts. 

Photo  Identification  Cards 

The~Depa!^ent  proposes  that  the 
requirements  for  providing  identification 
cards,  as  contained  in  7  CFR  274.10  of 
this  chapter,  not  apply  in  EBT  systems 
because  EBT  systems  can  adequately 
safeguard  against  fraudulent  and/or 
duplicate  issuances.  The  PIN  represents 
the  household's  (or  the  authorized 
representative's]  signature  authorizing 
credits  from  a  household's  account  to 
food  retailers.  However,  the  State 
agencies  that  wish  to  continue  the 
issuance  of  identification  cards  in 
addition  to  EBT  cards  may  do  so.  In 
addition,  photo  imaging  technology  is 
progressing  so  rapidly  that  a  State 
agency  couJd  add  photo  images  to  EBT 
cards  while  still  adhering  to  industry 
card  standards. 

Timely  Issuance 

Currently,  each  State  agency  is 
responsible  for  the  timely  and  accurate 
issuance  of  benefits  to  certified 
households.  For  newly  certified 
households,  the  State  agency  must  give 
households  an  opportunity  to  participate 
no  later  than  30  calendar  days  following 
the  date  an  application  was  filed.  For 
households  certified  to  receive 
expedited  service  under  7  CFR  273.2(i). 
the  State  agency  is  required  to  issue 
coupons  or  an  Authorization  to 
Participate  that  is  negotiable  no  later 
than  five  calendar  days  following  the 
date  of  application.  This  rule  would 
require  that  the  State  agency  issuing 
benefits  through  EBT  meet  the 
processing  standards  for  issuance  to 
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normal  applications  and  expedited 
service  applications. 

Access  to  Retail  Stores 

The  statute  requires  that  approval  of 
an  EBT  system  not  result  in  either  a 
significant  reduction  in  choices  of 
authorized  food  retailers  for  households 
or  result  in  a  significant  increase  in  the 
cost  for  transportation  to  participating 
retailers  for  food  stamp  purchases. 
These  provisions  have  been  reflected  in 
the  proposed  rule.  In  addition,  this  rule 
proposes  that  retail  stores  make  POS 
terminals  available  during  all  hours  of 
operation.  The  Department  believes  that 
these  proposed  criteria  will  ensure  that 
household  access  is  based  on  the 
number  of  available  stores  equipped  for 
EBT  as  well  as  the  POS  terminal 
availability  within  each  store. 

Retailer  Participation 

The  statute  requires  State  agencies  to 
afford  all  authorized  food  retailers  an 
opportunity  to  participate  in  any  EBT 
system.  An  authorized  food  retailer 
includes  each  of  the  retailer  types 
authorized  to  participate  as  prescribed 
under  7  CFR  278.1.  As  a  result,  the 
Department  would  require  the  State 
agency  to  establish  procedures  for  food 
retailers  such  as  route  vendors  and 
others  that  do  not  have  access  to 
telephones  due  to  the  nature  of  their 
food  sales  activities. 

This  proposed  rule  would  limit  the 
utilization  of  manual  vouchers  or  other 
back-up  systems  to  those  retailers  that 
would  not  be  able  to  accommodate  a 
POS  terminal  at  the  point-of-sale.  As  a 
result,  retailers  would  not  be  permitted 
to  refuse  POS  terminals  in  exchange  for 
a  manual  voucher  system  solely  because 
of  a  preference  for  a  paper  redemption 
system.  However,  this  rule  would  permit 
State  agencies  the  choice  of  utilizing 
manual  vouchers  during  an  interim 
period  when  a  retail  store  is  awaiting 
installation  of  equipment  that  would 
permit  electronic  access  to  the  system 
central  computer. 

Border  Stores 

Operating  an  EBT  system  will  present 
the  State  agency  with  the  question  of 
equipping  food  retailers  which  border 
the  EBT  area  but  are  not  located  within 
its  boundaries.  This  issue  will  be  raised 
for  both  the  pilot  area  and  the  expanded 
area  and  will  arise  for  retail  stores 
beyond  State  borders  as  well.  Under 
this  proposed  rule,  the  State  agency 
would  need  to  negotiate  POS  terminal 
deployment  with  stores  bordering  the 
EBT  project  area.  The  Department 
suggests  that  the  State  agency  conduct  a 
survey  of  food  stamp  households  to  help 
in  determining  whether  shopping 


patterns  for  households  residing  within 
the  project  area  would  be  disrupted.  The 
information  from  such  a  survey  would 
assist  in  decisions  on  the  number  of 
border  stores  to  include  and  how  many 
terminals  would  be  required. 

Border  stores  located  in  adjoining 
States  would  also  be  equipped  by  each 
State  agency.  While  the  Department  is 
certain  there  are  areas  where  equipping 
border  stores  located  across  State 
boundaries  will  be  necessary  there  may 
be  some  obstacles  associated  with 
deployment  of  POS  terminals  across 
State  boundaries.  Deployment  of  POS 
terminals  across  State  boundaries  has 
not  been  addressed  in  any  EBT 
demonstration  projects.  Therefore,  the 
Department  would  be  interested  in 
receiving  comments  regarding  any 
possible  legal  obstacles  and  other  issues 
such  as  compatibility  of  systems 
deployed  at  different  times  by  adjoining 
State  agencies  at  differing  time  periods. 

Retailer  Access  to  System 

The  Department  is  proposing  that  the 
State  agency  permit  access  by  the 
retailer  to  the  EBT  central  computer 
within  two  weeks  of  receipt  of  the  FNS 
authorization  notice.  Access  would 
require  that  POS  terminals  be  installed 
and  the  necessary  arrangements  to 
credit  the  retailer  through  the 
Automated  Clearinghouse  process  or 
other  process  approved  by  the  FNS  be  in 
place.  The  Department's  experience 
with  demonstration  projects  has 
established  two  weeks  as  adequate  time 
to  provide  access  to  the  EBT  system  and 
enable  retailers  to  participate.  However, 
the  State  agency  would  be  permitted  to 
provide  access  to  the  system  within  30 
days  or  a  mutually  agreed-upon  time  if 
the  retailer  chooses  a  third  party 
processor  or  chooses  to  drive  its  own 
terminals.  The  time  necessary  to 
develop  system  interface  specifications 
and  for  the  State  agency  to  perform  its 
certification  of  functionality  precludes  a 
two-week  requirement  for  permitting 
access  to  the  EBT  system  by  third  party 
processors  or  food  retailers  driving  their 
own  terminals.  The  Department  would 
require  State  agencies  to  publicize  their 
third  party  interface  requirements  in 
advance  of  the  system  implementation 
to  facilitate  the  interface  procedures 
when  retailers  opt  for  third  party 
processors  or  are  driving  their  own 
terminals. 

Retailer  Costs 

Under  section  7(g)  of  the  Act  (7  U.S.C. 
2016(g)).  the  cost  of  documents  or 
systems  that  utilize  an  automatic  data 
processing  and  information  retrieval 
system  to  enable  households  to 
purchase  their  food  shall  not.  if  the 


system  is  required  by  the  Secretary,  be 
imposed  on  participating  retailers.  Even 
though  section  7(g)  is  not  directly 
applicable  to  the  voluntary  system 
addressed  in  this  proposed  rule,  the 
Department  has  placed  reliance  on  the 
expression  of  Congressional  intent  in 
that  subsection.  Therefore,  this  rule 
would  prohibit  a  State  agency  from 
requiring  retailers  to  bear  costs  essential 
to  and  directly  attributable  to  an  EBT 
system  utilized  solely  for  the  Food 
Stamp  Program.  However,  the  State 
agency  would  not  be  required  to  pay  the 
costs  of  terminals  or  terminal 
installation  for  retailers  that  choose  to 
utilize  their  own  terminals  or  terminals 
supplied  by  third  party  processors.  As  a 
result,  retailers  that  choose  to  operate 
their  own  POS  terminals  or  obtain 
terminals  and  other  commercial 
electronic  funds  transfer  services 
through  a  third  party  processor  would 
be  making  a  business  decision  not  to 
utilize  the  EBT  system's  equipment.  In 
addition,  the  Department  will  expect 
State  agencies  to  include  appropriate 
language  in  contracts  which  anticipate 
the  changing  interface  with  retailers 
over  time.  For  example,  in  those  systems 
which  begin  as  government-only 
systems  and  for  which  the  State  agency 
fully  supports  through  fees,  purchase 
and/or  the  installation  and  maintenance 
of  POS  terminals  at  the  retail  lanes,  the 
Department  will  expect  that  contractual 
language  be  in  place  under  which 
vendors  and/or  retailers  would 
compensate  the  State  for  those  parties 
who  eventually  use  that  same 
equipment  for  commercial  purposes. 

In  deciding  to  utilize  a  third  party  or 
deploying  their  own  system,  retailers 
should  also  be  aware  of  any  State 
established  certification  and  functional 
requirements  and  procedures  for 
interfacing  with  the  EBT  central 
computer  system.  Agreement  on  the 
liabilities  for  transaction  processing 
errors  between  the  State  agency  or  its 
contractor  and  the  retailer  or  retailer's 
third  party  processor  would  be 
necessary  prior  to  actual  operations.  In 
addition,  if  retailers  choose  to  use  Food 
Stamp  Program  equipment  for 
commercial  purposes,  the  State  agency 
may.  with  USDA  approval,  require 
retailers  to  share  appropriate  costs. 

POS  Terminal  Deployment 

Section  7(i)(3)(B)  of  the  Act  (7  U.S.C. 
2016(i)(3)(B))  requires  that  in  systems 
requiring  household  participation,  all 
lanes  shall  be  equipped  for  retailers 
with  more  than  15  percent  of  their  total 
food  sales  redeemed  in  food  stamp 
benefits.  For  those  stores  hasnng  food 
stamp  sales  below  15  percent  of  total 
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system  is  required  by  the  Secretary,  be 
imposed  on  participating  retailers.  Even 
though  section  7(g)  is  not  directly 
applicable  to  the  voluntary  system 
addressed  in  this  proposed  rule,  the 
Department  has  placed  reliance  on  the 
expression  of  Congressional  intent  in 
that  subsection.  Therefore,  this  rule 
would  prohibit  a  State  agency  from 
requiring  retailers  to  bear  costs  essential 
to  and  directly  attributable  to  an  EBT 
system  utilized  solely  for  the  Food 
Stamp  Program.  However,  the  State 
agency  would  not  be  required  to  pay  the 
costs  of  terminals  or  terminal 
installation  for  retailers  that  choose  to 
utilize  their  own  terminals  or  terminals 
supplied  by  third  party  processors.  As  a 
result,  retailers  that  choose  to  operate 
their  own  POS  terminals  or  obtain 
terminals  and  other  commercial 
electronic  funds  transfer  services 
through  a  third  party  processor  would 
be  making  a  business  decision  not  to 
utilize  the  EBT  system's  equipment.  In 
addition,  the  Department  will  expect 
State  agencies  to  include  appropriate 
language  in  contracts  which  anticipate 
the  changing  interface  with  retailers 
over  time.  For  example,  in  those  systems 
which  begin  as  government-only 
systems  and  for  which  the  State  agency 
fully  supports  through  fees,  purchase 
and/or  the  installation  and  maintenance 
of  POS  terminals  at  the  retail  lanes,  the 
Department  will  expect  that  contractual 
language  be  in  place  under  which 
vendors  and/or  retailers  would 
compensate  the  State  for  those  parties 
who  eventually  use  that  same 
equipment  for  commercial  purposes. 

In  deciding  to  utilize  a  third  party  or 
deploying  their  own  system,  retailers 
should  also  be  aware  of  any  State 
established  certification  and  functional 
requirements  and  procedures  for 
interfacing  with  the  EBT  central 
computer  system.  Agreement  on  the 
liabilities  for  transaction  processing 
errors  between  the  State  agency  or  its 
contractor  and  the  retailer  or  retailer's 
third  party  processor  would  be 
necessary  prior  to  actual  operations.  In 
addition,  if  retailers  choose  to  use  Food 
Stamp  Program  equipment  for 
commercial  purposes,  the  State  agency 
may.  with  USDA  approval,  require 
retailers  to  share  appropriate  costs. 

POS  Terminal  Deployment 

Section  7(i)(3)(B)  of  the  Act  (7  U.S.C. 
2016(i](3)(B])  requires  that  in  systems 
requiring  household  participation,  all 
lanes  shall  be  equipped  for  retailers 
with  more  than  15  percent  of  their  total 
food  sales  redeemed  in  food  stamp 
benefits.  For  those  stores  ha\Mng  food 
stamp  sales  below  15  percent  of  total 


food  sales,  the  Secretary  is  to  ensure 
that  a  sufficient  number  of  lanes  are 
equipped  to  ensure  service  to  food 
stamp  households  is  comparable  to  that 
received  by  other  customers.  The 
Department  has  determined  that 
equipping  all  lanes  is  not  necessary  for 
every  store  with  redemption  activity 
under  the  15  percent  tfireshold.  The 
Department  realizes  that  many  retailers 
have  equipped  all  of  their  checkout 
lanes  with  POS  terminals  for 
commercial  credit  and/or  debit  card 
activities.  However,  it  is  not  feasible  nor 
in  the  best  interest  of  EBT  development 
to  equip  all  lanes  for  food  retailers  when 
food  stamp  redemption  activity  does  not 
warrant  such  equipment.  For  instance, 
some  large  supermarkets  having  10  or 
more  checkout  lanes  do  very  Httle  food 
stamp  business.  It  would  be  inefficient 
to  equip  every  lane  in  such  stores  solely 
for  the  Food  Stamp  Program. 

Consequently,  the  Department  is 
proposing  to  establish  a  deployment 
formula  for  equipping  food  retail  stores 
that  redeem  less  than  15  percent  of  their 
total  food  sales  in  food  stamp  benefits. 
The  Department  would  require  that  the 
State  agency  equip  supermarkets  with 
one  terminal  for  every  $11,000  of 
monthly  food  stamp  redemption  activity 
up  to  the  number  of  lanes  per  store. 
Supermarkets  are  those  food  retailers 
identified  when  applying  to  the 
Department  to  participate  in  the 
program.  All  other  food  retailers  would 
receive  one  terminal  for  every  $8,000  of 
monthly  food  stamp  redemption  activity 
up  to  the  number  of  lanes  per  store. 

These  thresholds  constitute  a 
minimum  deployment  formula  designed 
to  accommodate  the  anticipated  number 
of  transactions  and  volume  of  food 
purchases  by  type  of  retailer.  The 
experience  in  Reading,  Pennsylvania, 
showed  that  supermarkets  typically  did 
larger  dollar  volume  per  transaction  and 
food  stamp  households  shopped  less 
frequently  at  supermarkets  as  a  result. 
Under  this  proposal,  the  State  agency 
would  review  terminal  deployment  once 
each  year  to  ensure  that  deployment  of 
terminals  is  adequate  and  meets  the 
Act's  requirements. 

State  agencies  may  submit  an 
alternative  deployment  formula  for  FNS 
approval  as  long  as  the  alternative  does 
not  provide  fewer  terminals  than  tfie 
FNS  formula.  State  agencies  may 
consider  factors  such  as  the  number  of 
programs  the  system  will  accommodate 
and  the  benefit  delivery  schedule  as 
well  as  other  factors  that  may  impact 
the  use  of  the  system  during  peak 
transaction  periods  and  require 
additional  terminals  to  be  deployed. 
Based  on  experience  with  the 


demonstration  projects,  the  Department 
believes  that  under  this  proposed 
formula,  or  an  alternative  deployment 
formula  approved  by  FNS.  households 
would  be  served  in  a  maimer  similar  to 
commercial  customers  without  being 
required  to  endure  long  lines  or  overt 
identification  as  food  stamp  households. 

For  newly  authorized  food  retailers 
with  no  prior  history  of  food  stamp 
redemption  activity,  the  Department 
would  permit  the  State  agency  to 
negotiate  terminal  deplo\Tnent  up  to  the 
number  of  lanes  in  each  store  based  on 
known  shopping  patterns  in  the  store's 
location.  To  assist  the  State  agency,  FNS 
field  offices  would  be  peimitted  to 
provide  total  redemption  activity  in  a 
location  at  the  request  of  the  State 
agency,  provided  that  specific  retailer 
information  remained  confidential  in 
accordance  with  section  9{c)  of  the  Act 
(7  U.S.C.  2018tc)).  The  State  agency 
would  permit  adjustments  to  the  number 
of  terminals  as  long  as  the  retailer 
provides  sufficient  e\idence  for  the 
additional  terminals  or  where 
redemption  patterns  indicate  a  need  for 
fewer  terminals.  

The  provisions  set  forth  under  7  CFR 
278.2  regarding  equal  treatment  of  food 
stamp  customers  in  food  retail 
establishments  continue  to  be 
applicable  for  EBT  systems.  The 
Department  has  determined  that 
unequal  treatment  of  households  would 
not  result  from  less  than  full  lane 
equipage  as  long  as  the  EBT  lanes  are 
not  designated  in  a  manner  that  readily 
identifies  users  of  the  lane  as  food 
stamp  customers.  This  rule  would  have 
the  State  agency  ensure  that  retailers 
take  steps  to  avoid  situations  where  a 
household  must  switch  lanes  or  would 
be  easily  identified  as  a  food  stamp 
customer  because  of  using  a  lane 
equipped  for  EBT  transactions.  Such 
steps  would  include  the  identification  of 
lanes  using  a  generic  description  such  as 
"Electronic  Payment  Accepted  Here"  for 
use  by  both  commercial  debit  card 
holders  and  EBT  customers.  Non-EBT 
lanes  could  also  be  identified  as  "Cash 
or  Check  Only"  lanes  or  as  Lines  that  do 
not  accept  electronic  transactions.  The 
Department  believes  retailers  should 
have  the  option  of  designating  cash  only 
lanes  as  also  accepting  EBT  cards. 

Crediting  Retailers 

The  proposed  rule  would  require  that 
the  financial  institution  holding  the 
accounts  for  participating  food  retailers 
be  credited  within  two  business  days 
following  the  daily  cut-off  of  the  EBT 
system  operator  unless  the  retailer 
participates  via  a  third  party  processor. 
A  business  day  is  defined  as  a  day 
when  the  Federal  Reserve  Bank  is 


settling  transactions  through  the  ACH 
system  {Monday  through  Friday  except 
federal  holidays).  State  agencies  should 
strive  to  design  their  EBT  systems  so 
that  food  retailers'  financial  institution 
would  be  credited  within  one  business 
day.  The  Department  is  working  with 
the  U.S.  Department  of  Treasury  on 
developing  an  alternative  redemption 
process  which  would  facilitate  crediting 
the  retailer  financial  institutions  nithin 
one  day. 

Retailers  which  utilize  a  third  party 
processor  would  not  be  guaranteed  a 
two  day  standard  since  settlement 
would  be  made  through  a  third  party. 
The  financial  institution  holding  the 
account  for  the  third  party  processor 
would  have  to  receive  its  retailers'  funds 
within  two  days;  however,  the  time 
frame  during  which  funds  are  passed  on 
to  retailers  utilizing  third  party 
processors  must  be  resolved  between 
the  third  party  processor  and  each 
retailer. 

Performance  and  Technical  Standards 

The  statute  requires  the  Department 
to  issue  performance  and  technical 
standards  for  several  aspects  of  an  EBT 
system.  The  required  standards  include 
system  processing  response  time, 
reliability,  security,  ease-of-use, 
interchange,  and  minimum  card  and 
POS  terminal  requirements.  The 
Department  has  addressed  each  of  these 
areas  in  the  proposed  rule.  The 
Department  has  chosen  not  to  go 
beyond  these  areas  in  the  establishment 
of  design  standards  for  EBT  cards,  POS 
terminals  or  types  of  hardware  and 
software  that  may  be  utilized.  In  part 
this  is  not  being  done  because  the 
established  industry  standards  have  not 
yet  been  accepted  by  every  intermediatt 
processing  facility  or  third  party 
processor  nationwide. 

The  proposed  standards  are  based  on 
experience  *vith  the  demonstration 
projects  and  the  Department's 
assessments  of  the  standards  currently 
employed  by  commercial  EFT  networks 
The  Food  and  Nutrition  Service  has 
released  two  publications  on 
performance  requirements  that  have 
been  drawn  upon  for  the  standards 
included  in  this  proposed  rule.  The 
reports  are  Performance  Standards  for 
Electronic  Benefit  Transfer  Systems  and 
Performance  Issues  in  An  Electronic 
Benefit  Transfer  System  for  the  Food 
Stamp  Program.  Both  reports  were 
prepared  under  contract  with  the 
Department. 

Regarding  card  and  other  standards, 
many  commercial  POS  networks  are 
already  aware  of  and  utilize  standards 
published  by  ANSI  or  ISO.  The 
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American  Bankers  Association  also 
issued  draft  guidelines  for  implementing 
POS  systems  in  1987  that  specify 
adherence  to  the  appropriate  standards 
of  ANSI  and  ISO.  As  a  result,  the 
Department  would  require  State 
agencies  to  utilize  existing  network 
standards  that  comply  with  the  ANSI 
and  ISO  standards  where  appropriate. 
The  State  agency  should  be  aware  of  the 
potential  benefits  of  utilizing  existing 
infrastructure  that  has  been  built  around 
the  industry  standards.  However,  the 
Department  believes  that  the  standards 
for  credit/debit  card  characteristics  and 
the  electronic  signature  represented  by  a 
PIN,  in  combination  with  the  Primary 
Account  Number  (PAN),  are  sufficiently 
secure  for  EBT  transactions.  The  PAN  is 
the  number  that  identiBes  the  issuer, 
account  number(s)  and  check  digit  to 
enable  funds  to  move  electronically. 

Consequently,  utilization  of  an  EBT 
card  has  eliminated  the  need  for  a  photo 
ID  card  and  that  has  been  proposed  in 
this  rule. 

System  Processing  Speeds 

The  ability  of  EBT  systems  to 
authorize  transactions  within  a  specific 
processing  response  time  has  been  a 
hotly  debated  issue  with  all  of  the 
demonstration  projects.  Some  in  the 
food  retailer  business  have  advocated  a 
response  time  of  10  seconds  or  less  in 
order  to  minimize  any  negative  impact 
on  a  store's  front-end  operations. 
Others,  including  retailers,  have 
suggested  that  the  marketplace  will 
drive  the  response  times  of  point-of-sale 
debit  card  systems  since  retailers  that 
decide  to  invest  in  commercial  POS 
systems  will  not  be  willing  to  subject 
their  customers  to  slow  response  times. 
The  Department  proposes  to  establish  a 
minimum  standard  for  processing 
response  time  because  section  7(i)(2)(E) 
of  the  Act  requires  the  Department  to  set 
a  processing  response  time  (7  U.S.C. 
2016(i)(2)(E]).  It  is  our  belief  that  the 
standards  proposed  by  this  rule  would 
enable  State  agencies  to  provide  a 
minimum  level  of  service  to  food  stamp 
households  utilizing  the  EBT  system. 
The  Department  is  most  anxious  to 
receive  comments  on  this  subject. 

The  processing  response  times  under 
this  proposal  would  require  that  for 
leased  line  systems.  98  percent  of  all 
EBT  transactions  have  a  processing 
response  time  of  10  seconds  or  less  and 
all  EBT  transactions  be  processed 
within  13  seconds.  Leased  line  systems 
are  those  systems  that  utilize  rented 
telecommunications  carriers  to  connect 
from  the  point-of-sale  to  the  central 
computer.  Generally,  leased  lines  are 
dedicated  telephone  Hnes  used  solely  for 
the  electronic  transactions  and  permit 


faster  response  times.  Processing 
response  time  would  be  measured  from 
the  time  the  'enter'  or  'send'  key  is 
pressed  until  receipt  and  display  of 
authorization  information  by  the  POS 
terminal  (approval  or  denial).  For  dial- 
up  POS  systems,  95  percent  of  all  EBT 
transactions  would  occur  within  15 
seconds  and  all  EBT  transactions  would 
be  processed  within  20  seconds  under 
this  proposal.  The  Department  wishes  to 
emphasize  that  these  standards  for 
processing  response  times  are  minimum 
performance  standards  that  are 
expected  to  become  faster  as  technology 
improves. 

System  A  vailability  and  Reliability 

The  reliability  of  the  EBT  system  is 
absolutely  essential  to  its  success.  In 
contrast  to  existing  credit  card  or  debit 
card  systems,  the  unavailability  of  the 
EBT  system,  even  temporarily,  would 
impose  a  severe  hardship  on  households 
largely  dependent  on  the  system  for 
purchasing  their  food. 

Therefore,  in  accordance  with  the 
statutory  requirement,  the  Department 
believes  it  is  necessary  to  establish 
availability  and  reliability  standards 
that  ensure  a  high  level  of  accessibility 
to  the  system  by  food  stamp  households 
as  well  as  accurate  processing.  The 
Department  proposes  that  EBT  systems 
be  measured  in  terms  of  the  availability 
of  the  central  computer  to  authorize  EBT 
transactions  and  the  availability  of  the 
entire  system.  The  performance 
standard  for  central  computer 
availability  would  be  99.9  percent  of 
scheduled  time  the  database  is 
available,  24  hours  per  day.  Reasonable 
scheduled  downtime  for  maintenance 
work  is  excluded  in  calculating  the 
availability  of  the  central  computer 
system.  In  accordance  with  industry 
practice,  downtime  for  scheduled 
maintenance  would  not  be  scheduled 
during  peak  transaction  periods, 
especially  when  the  State  agency  issues 
benefits  on  the  same  day  or  days  each 
month. 

The  second  performance  standard  for 
system  availability  proposed  by  the 
Department  is  that  the  entire  system  be 
available  for  a  minimum  of  98  percent  of 
scheduled  time,  24  hours  a  day,  7  days 
per  week.  The  entire  system  includes  the 
central  computer  as  well  as  any  third 
party  processors  and/or  network 
intermediate  processing  facility 
connected  to  the  EBT  system  to  transmit 
food  stamp  transactions  to  the  central 
computer  database  for  authorization. 
The  standard  does  not  include  the 
availability  of  POS  terminals,  individual 
card  failure  and  other  individual 
component  failures  because  it  is  not 
possible  to  measure  these  components 


in  a  manner  that  can  be  combined  into 
the  total  system  availability.  This 
performance  standard  would  require 
that  the  State  agency  or  its  contracted 
processor  ensure,  through  a  certification 
process,  that  any  party  interfacing  with 
the  EBT  system  has  the  capability  to 
meet  this  requirement  and  would  not 
lead  to  performance  degradation  of  the 
complete  system.  The  Department  is 
aware  that  some  network  systems  are 
capable  of  monitoring  the  types  of 
failures,  including  identifying  card  or 
terminal  failures,  that  prevent  system 
accessibility.  However,  the  data 
identifying  system  downtime  is  utilized 
primarily  to  enable  retailers  and  others 
to  manage  their  systems  rather  than  as  a 
means  of  monitoring  compliance  with 
minimum  standards. 

In  addition  to  the  availability  of  the 
system  to  perform,  the  Department  is 
proposing  an  accuracy  standard  which 
states  that  no  greater  than  2  in  every 
10.000  transactions  would  result  in 
inaccurate  EBT  transactions.  The  State 
agency  would  be  able  to  monitor  this 
performance  standard  through  exception 
reports  that  would  identify  the  problem 
transactions  resulting  from  the  daily 
reconciliation  of  the  EBT  system 
combined  with  the  total  number  of 
transactions  each  month.  Accuracy  is 
the  ability  of  the  system  to  correctly 
accept  transactions  and  perform  the 
necessary  balance  inquiry,  debiting  and 
crediting  activities  for  household 
accounts,  retailer  accounts  and  the 
overall  net  transaction  settlement  and 
reconciliation  activity  each  day. 
Ongoing  reconciliation  at  each  point  in 
the  system  should  facilitate 
identification  of  inaccuracies  and  lead 
to  timely  resolutions  as  they  occur. 

Security 

The  Department  is  proposing  several 
security  provisions  in  addition  to  the 
security  provisions  of  7  CFR  277.18(p). 
The  State  agency  would  have  to 
incorporate  the  security  requirements  of 
this  regulation  into  the  existing  Security 
Program,  where  appropriate.  The 
proposed  areas  of  additional  security 
measures  are:  (1)  Storage  and 
procedural  controls;  (2)  communications 
access  controls;  (3)  message  validation; 
(4)  administrative  and  operational 
procedures;  (5)  security  risk  analysis  of 
the  EBT  system;  and  (6)  an  EBT 
contingency  plan. 

Storage  and  Procedural  Controls 

Control  over  blank  EBT  cards,  PINs 
(especially  if  PIN  assignment  is 
adopted),  and  equipment  such  as  spare 
POS  terminals  is  essential  to  preventing 
theft,  fraud  and  accidental  loss.  Under 
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in  a  manner  that  can  be  combined  into 
the  total  system  availability.  This 
performance  standard  would  require 
that  the  State  agency  or  its  contracted 
processor  ensure,  through  a  certification 
process,  that  any  party  interfacing  with 
the  EBT  system  has  the  capability  to 
meet  this  requirement  and  would  not 
lead  to  performance  degradation  of  the 
complete  system.  The  Department  is 
aware  that  some  network  systems  are 
capable  of  monitoring  the  types  of 
failures,  including  identifying  card  or 
terminal  failures,  that  prevent  system 
accessibility.  However,  the  data 
identifying  system  downtime  is  utilized 
primarily  to  enable  retailers  and  others 
to  manage  their  systems  rather  than  as  a 
means  of  monitoring  compliance  with 
minimum  standards. 

In  addition  to  the  availability  of  the 
system  to  perform,  the  Department  is 
proposing  an  accuracy  standard  which 
stales  that  no  greater  than  2  in  every 
10,000  transactions  would  result  in 
inaccurate  EBT  transactions.  The  State 
agency  would  be  able  to  monitor  this 
performance  standard  through  exception 
reports  that  would  identify  the  problem 
transactions  resulting  from  the  daily 
reconciliation  of  the  EBT  system 
combined  with  the  total  number  of 
transactions  each  month.  Accuracy  is 
the  ability  of  the  system  to  correctly 
accept  transactions  and  perform  the 
necessary  balance  inquiry,  debiting  and 
crediting  activities  for  household 
accounts,  retailer  accounts  and  the 
overall  net  transaction  settlement  and 
reconciliation  activity  each  day. 
Ongoing  reconciliation  at  each  point  in 
the  system  should  facilitate 
identification  of  inaccuracies  and  lead 
to  timely  resolutions  as  they  occur. 

Security 

The  Department  is  proposing  several 
security  provisions  in  addition  to  the 
security  provisions  of  7  CFR  277.18(p). 
The  State  agency  would  have  to 
incorporate  the  security  requirements  of 
this  regulation  into  the  existing  Security 
Program,  where  appropriate.  The 
proposed  areas  of  additional  security 
measures  are:  (1)  Storage  and 
procedural  controls;  (2)  communications 
access  controls;  (3)  message  validation; 
(4)  administrative  and  operational 
procedures;  (5)  security  risk  analysis  of 
the  EBT  system;  and  (6)  an  EBT 
contingency  plan. 

Storage  and  Procedural  Controls 

Control  over  blank  EBT  cards,  PINs 
(especially  if  PIN  assignment  is 
adopted),  and  equipment  such  as  spare 
POS  terminals  is  essential  to  preventing 
theft,  fraud  and  accidental  loss.  Under 


this  proposal,  the  State  agency  would  be 
required  to  adopt  storage  and 
procedural  controls  over  blank  unissued 
EBT  cards  and  PINs,  and  spare  or 
unused  POS  equipment.  The  procedures 
adopted  would  be  similar  in  many 
respects  to  the  controls  over  such  items 
as  coupon  inventories  whereby  the  State 
agency  is  required  to  establish  dual 
controls  and  segregate  duties.of 
employees  to  prevent  abuses  from 
occurring. 

Communications  Access 

The  Department  is  proposing  several 
security  requirements  for  control  of 
telecommunications  and  message 
validation  within  the  EBT  system. 
Because  transactions  are  initiated  at 
food  retail  stores  outside  the  direct 
control  of  the  system  operator,  these 
measures  would  have  to  be 
implemented  to  prevent  unauthorized 
access  to  benefit  accounts.  The 
measures  the  Department  proposes  to 
adopt  entail  hardware  and  software 
controls  such  as  terminal  identity  codes 
and  the  use  of  separate  control  files.  The 
control  files  would  be  utilized  to  verify 
that  the  correct  terminal  is  generating  a 
request  for  authorization,  the  PIN  or  PIN 
offset,  the  Primary  Account  Number  and 
that  the  account  number  provided  is 
acceptable. 

The  Department  recognizes  that 
industry  security  standards  already 
exist  and  continue  to  evolve  that 
address  the  vulnerabilities  unique  to 
POS  systems.  Consequently,  the 
Department  is  proposing  security 
measures  that  would  already  be  part  of 
most  POS  systems  in  one  combination 
or  another.  The  Department's  intention 
with  these  proposed  security  standards 
is  to  ensure  that  a  combination  of  these 
and  other  security  measures  are 
implemented  without  specifying  how 
and  in  what  form  the  measures  would 
take  in  each  system.  This  approach 
relies  on  the  State  agency,  which  would 
be  liable  for  losses  due  to  security 
lapses,  to  determine  the  precise  level  of 
security  desired  in  light  of  the  fact  that 
some  security  measures  may  not  be 
feasible  given  their  cost  in  an  EBT 
environment. 

One  standard  which  we  are  proposing 
and  for  which  we  are  interested  in 
receiving  comments  is  that  which 
requires  utilization  of  the  Data 
Encryption  Standard  algorithm  for 
communications  network  security.  The 
Department  is  under  the  impression  that 
the  industry  is  well  on  its  way  towards 
adopting  this  standard  for  all  debit  card 
transactions  and.  for  this  reason,  has 
proposed  this  standard  as  a  means  for 
maintaining  the  highest  level  of  security 
for  food  stamp  transactions. 


Nevertheless,  the  Department  would  be 
interested  in  comments  on  this 
provision,  particularly  ones  that  address 
the  impact  such  a  requirement  would 
have  on  the  cost  of  EBT  systems  as  well 
as  on  the  processing  speeds  of  EBT 
t'-ansactions. 

Security  over  manual  transactions  is 
an  important  feature  since  manual 
transactions  require  steps  outside  the 
electronic  authorization  process.  The 
demonstration  projects  have  utilized  24 
hour  hotline  numbers  or  automated 
audio  response  units  that  respond 
directly  to  food  retailers.  As  a  result,  the 
Department  is  proposing  that  the  retailer 
would  be  required  to  provide  an  identity 
code  to  the  central  computer  system  or 
audio  unit  in  order  to  obtain 
authorization  for  a  manual  transaction. 
System  reporting  has  also  enabled  the 
State  agency  to  track  the  complete 
transaction  history  of  manual 
transactions  on  an  ad  hoc  basis. 

Message  Validation 

The  Department  is  proposing  that 
State  agencies  ensure  the  EBT  system 
utilizes  message  validation  procedures 
in  validating  electronic  messages.  The 
message  validation  procedures  would 
include,  but  not  be  limited  to.  format 
checks  to  check  the  completeness  of  the 
message,  correct  order  of  data, 
existence  of  control  characters,  and  the 
number  and  size  of  data  fields. 
Validation  of  messages  would  also 
include  the  appropriate  format 
standards  dictated  by  the  system  design. 
Message  content  would  be  validated 
through  use  of  range  checks  for 
acceptable  date  fields,  valid  account 
numbers,  and  purchase  and  refund 
upper  limitations.  Another  aspect  of 
message  validation  is  the  reversal  of 
transactions  that  are  not  fully  processed 
and  recorded  by  the  system.  Under  this 
proposal,  reversals  would  be  required 
whenever  the  system  processing  is 
interrupted  due  to  terminals 
disconnecting  or  household  debits  or 
retailer  credits  that  have  already  been 
posted. 

Administrative  and  Operational 
Procedures 

This  proposed  rule  would  require  that 
administrative  and  operational 
procedures  be  implemented  to  ensure 
that  any  administrative  changes  that 
affect  a  household's  benefit  allotment  or 
funds  transfers  within  the  system  are 
limited  to  authorized  personnel  only. 
The  functions  identified  include  setting 
up  household  acccupts.  transmittal  of 
funds  or  authorizations  to  accounts  for 
households  or  retailers,  adjustments  to 
account  records,  removal  of  benefits  for 
offline  storage  or  if  benefits  are 


expunged,  and  transmittal  of  ACH 
credits  to  the  Federal  Reser\e  system  or 
other  process  approved  by  FNS.  While 
these  functions  are  identified,  other 
functions  utilized  by  the  State  agency 
may  also  require  security  procedures  as 
determined  by  the  State  agency. 
Software  programming  changes  would 
require  dual  controls  so  that  changes 
would  not  create  opportunities  to  abuse 
the  system  in  any  way.  Similarly,  all 
operations  functions  would  be 
segregated  from  reconciliation  functions 
as  another  measure  preventing  insider 
tampering  with  system  activities. 

Security  Program  Risk  Analyses 

Current  rules  under  §  277.18  of  this 
chapter  require  State  agencies  to 
conduct  periodic  risk  analyses  of  their 
automated  data  processing  systems. 
This  rule  proposes  to  add  a  specific  EBT 
component  to  these  risk  analyses.  The 
areas  that  would  be  included 
specifically  for  an  EBT  system  are  as 
follows:  the  vulnerability  to  theft  and 
unauthorized  use;  completeness  and 
timeliness  of  the  reconciliation  system: 
vulnerability  to  tampering  with  or 
creating  household  accounts:  erroneous 
posting  of  issuances  to  household 
accounts;  manipulation  of  retailers" 
accounts  such  as  creation  of  false 
transactions  or  intrusion  by 
unauthorized  computer  users;  capability 
to  monitor  systematic  abuses  at  POS 
terminals  such  as  debits  for  a  complete 
allotment,  excessive  manual  issuances, 
and  multiple  manual  transactions  at  the 
same  time;  tampering  with  information 
on  the  ACH  tape  or  transmission;  and 
the  availability  of  a  complete  audit  trail. 

EBT  Contingency  Plan 

Under  the  proposed  rule,  the 
Department  would  require  the  Slate 
agency  to  submit  a  contingency  plan 
prior  to  implementing  the  system  in 
order  to  address  conversion  back  lo 
coupons  in  the  event  of  an  emergency 
shutdown,  an  extended  period  of 
inaccessibility  or  system  failure.  The 
contingency  plan  would  have  to  address 
situations  arising  during  natural 
disasters  and  other  possible  scenarios 
when  households  would  be  prevented 
from  purchasing  food  through  the  EBT 
system. 

Card  and  Terminal  Requirements 

The  proposed  rule  would  require  Stale 
agencies  to  print  the  address  of  the 
issuing  office,  the  hotline  telephone 
number  or  information  about  where  a 
household  may  obtain  assistance  or 
report  lost  or  stolen  cards,  and  the  FNS 
statement  of  nondiscrimination  on  the 
EBT  card.  With  the  prior  approval  of 
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FNS.  a  separate  sleeve  or  card  jacket 
may  be  utilized  to  convey  the 
information  to  each  household.  The 
nondiscrimination  statement  is 
necessary  in  order  to  ensure  that 
households  are  informed  of  their  rights 
under  the  Food  Stamp  Program 
regulations.  The  Department  also 
reserves  the  right,  under  this  proposed 
rule,  to  require  a  Department  logo  on  the 
card  as  a  way  of  identifying  program 
participants.  Finally,  the  State  agency 
would  be  prohibited  from  printing  the 
names  of  State  and  local  officials  on 
EBT  cards,  card  sleeves  or  jackets,  or 
other  printed  materials  distributed  for 
use  by  EBT  system  participants. 

Regarding  terminal  standards,  the 
Department  is  proposing  requirements 
for  POS  terminals  such  as  non-display  of 
balance  information  and  non-display  of 
the  PIN  in  order  to  ensure  adequate 
security  measures  are  taken.  The 
Department  has  not  specified  physical 
or  technical  requirements  for  POS 
terminals  other  than  the  requirements 
for  DES  encryption  outlined  under  7  CFR 
274.12(g)(4)(ii)(B).  Again,  the  Department 
expects  that  State  agencies  will 
recognize  the  advantages  of  designing 
systems  utilizing  POS  terminals  and 
other  equipment  that  would  facilitate 
interface  with  existing  networks  and. 
perhaps,  other  program  applications. 

Performance  Bonds  and  Penalties 

The  Department  has  not  proposed 
additional  performance  bonding 
requirements  beyond  those  already 
required  by  7  CFR  277.8.  Each  State 
agency  is  required  to  employ  their  State 
bonding  and  insurance  requirements 
and  enforce  these  as  appropriate.  The 
Department  has  refrained  from  requiring 
that  particular  penalties  be  associated 
with  the  standards  of  this  rule.  This  rule 
would  provide  maximum  flexibility  for 
State  agencies  to  incorporate  the 
accepted  standards  for  failure  to 
perform  under  the  EBT  contract. 
Performance  bonds  and/or  other 
contractual  penalty  clauses  would  help 
State  agencies  to  ensure  consistent,  high 
level  performance  under  their  contracts 
with  data  processing  firms  or  network 
processors.  However,  specific  penalties, 
performance  bonding,  hold-backs  on 
contractual  payments  or  other  measures 
are  issues  that  will  be  governed  by  the 
individual  circumstances  within  each 
State.  Therefore.  State  agencies  will 
have  the  latitude  to  determine  the 
specific  levels  and  how  to  apply  bonds 
or  other  enforcement  measures. 

System  Ease-of-Use 

The  Department  is  proposing  to 
establish  standards  for  system  ease-of- 
use  in  order  to  maximize  convenience 


for  system  users  such  as  households, 
retailers  and  State  agency  personnel. 
For  households  and  retailers,  an  EBT 
system  would  have  to  minimize  the 
number  of  separate  steps  required  to 
complete  a  transaction;  minimize  the 
number  of  codes  or  commands  needed 
to  make  use  of  the  system;  make 
available  clear  and  comprehensive 
account  balance  information;  minimize 
the  actions  necessary  to  obtain  an 
account  balance;  provide  training  and 
instructions;  make  available  prompts  on 
access  devices  where  appropriate;  and 
identify  procedures  for  problem 
resolution.  Specifically  for  retailers,  the 
system  would  have  to  make  available 
simple  backup  procedures,  provide 
timely  information  on  daily  bank 
deposits,  make  available  deposit 
information  in  a  format  readily 
comparable  to  information  maintained 
in  the  store,  and  provide  instructions  on 
resolving  problems  with  equipment  and 
retailer  accounts. 

Concentrator  Bank  Requirements 

The  Department  is  proposing 
minimum  functional  requirements  for 
concentrator  banks  or  other  entities 
approved  by  FNS  that  would  be 
transmitting  food  stamp  credits  to 
retailer  bank  accounts  through  the  ACH 
process  that  currently  exists  or  another 
process  approved  by  FNS.  Concentrator 
banks  are  financial  institutions  or  other 
entities  acceptable  to  the  Federal 
Reserve  Board  and  FNS  that  take 
information  regarding  retailer  credits 
from  the  EBT  system  operator  and 
transmit  this  iniormation  into  the  ACH 
network  or  other  process  approved  by 
FNS.  Concentrator  banks  would  have  to 
be  federally  insured  financial 
institutions  and  have  an  ongoing 
relationship  with  the  Federal  Reserve 
system  and  its  ACH  processing.  The 
State  agency,  with  FNS  approval,  would 
be  permitted  to  delegate  a  party  other 
than  the  concentrator  bank,  to  request 
reimbursement  from  the  Federal 
Treasury  Letter-of-Credit.  This  would 
permit  various  configurations  to  occur 
that  coincide  with  existing 
responsibilities  in  the  settlement  process 
within  commercial  POS  networks.  For 
example,  some  intermediate  processing 
facilities  control  the  settlement  and 
crediting  process  through  clearance 
accounts  maintained  by  each  member 
institution.  Since  withdrawing  funds  to 
reimburse  food  retailers  for  food  stamp 
EBT  transactions  would  likely  fall 
within  the  network  intermediate 
processing  facility's  routine  activities,  it 
is  appropriate  to  permit  this  to  occur. 
However.  State  agencies  would  be 
required  to  establish  separate  or  dual 
controls  over  the  withdrawal  of  funds 


from  the  Letter-of-Credit  established 
with  the  U.S.  Department  of  Health  and 
Human  Services  Payment  Management 
System  for  reimbursing  food  stamp 
credits  to  retailers. 

The  Department  proposes  to  permit 
State  agencies  to  transfer  liability  for 
errors  in  the  ACH  tape  and/or 
transmission  or  other  crediting  process 
approved  by  FNS  to  their  system 
operator  and/or  concentrator  bank  as 
appropriate.  On  occasion,  errors  such  as 
the  transposition  of  account  numbers, 
permitting  credits  to  be  routed  to  the 
incorrect  food  retailer's  bank  account, 
are  inadvertent.  Under  these  proposed 
regulations,  concentrator  banks  or  the 
entity  approved  by  FNS  would  be 
responsible  for  resolving  such  errors  as 
they  would  in  utilizing  the  ACH  system 
or  other  approved  process  under 
existing  rules  of  operation.  However,  in 
an  EBT  system,  the  State  agency 
continues  to  be  liable  for  food  stamp 
issuances.  As  a  result,  excess  credits  to 
retailers  which  are  created  by  errors  in 
an  ACH  tape  or  other  crediting 
procedures  approved  by  FNS  would  be 
the  State  agency's  liability.  The  State 
agency  may  transfer  the  liability  to  the 
concentrator  bank  or  the  State  agency's 
contractor  depending  on  the  contractual 
arrangements. 

Reconciliation  and  Management 
Reporting 

One  of  the  new  State  agency 
responsibilities  associated  with  EBT  is 
the  day-to-day  involvement  in  the 
management  of  retailer  activities,  a 
program  area  that  has  been  the 
Department's  responsibility  under  the 
coupon  system,  except  under  limited 
circumstances;  i.e..  where  authorized 
retailers  subcontract  to  perform 
issuance  agent  activities.  Thus,  this  rule 
proposes  that  the  State  agency  shall 
transfer  the  information  on  the  ACH 
tape  or  other  process  approved  by  FNS 
containing  daily  redemption  activity  of 
each  retailer  to  the  FNS  Minneapolis 
Computer  Support  Center  at  the  least, 
on  a  weekly  basis.  Transnuttal  may  be 
by  tape,  disc,  remote  job  entry  or  other 
means  acceptable  to  FNS.  Additionally, 
the  State  agency  must  be  able  to 
reconcile  their  master  issuance  files 
with  actual  benefits  issued. 
Management  reports  will  be  necessary 
but  must  be  in  a  format  that  is  readily 
usable  to  the  State  agenpy.  This  is  an 
area  the  State  agency  should  examine 
carefully  in  specifying  the  types  and 
formats  of  reports  from  their  EBT  vendor 
prior  to  issuing  a  RFP. 

Reconciliation  and  management 
reporting  enable  the  State  agency  to 
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from  the  Letter-of-Credit  established 
with  the  U.S.  Department  of  Health  and 
Human  Services  Payment  Management 
System  for  reimbursing  food  stamp 
credits  to  retailers. 

The  Department  proposes  to  permit 
State  agencies  to  transfer  liability  for 
errors  in  the  ACH  tape  and/or 
transmission  or  other  crediting  process 
approved  by  FNS  to  their  system 
operator  and/or  concentrator  bank  as 
appropriate.  On  occasion,  errors  such  as 
the  transposition  of  account  numbers, 
permitting  credits  to  be  routed  to  the 
incorrect  food  retailer's  bank  account, 
are  inadvertent.  Under  these  proposed 
regulations,  concentrator  banks  or  the 
entity  approved  by  FNS  would  be 
responsible  for  resolving  such  errors  as 
they  would  in  utilizing  the  ACH  system 
or  other  approved  process  under 
existing  rules  of  operation.  However,  in 
an  EBT  system,  the  State  agency 
continues  to  be  liable  for  food  stamp 
issuances.  As  a  result,  excess  credits  to 
retailers  which  are  created  by  errors  in 
an  ACH  tape  or  other  crediting 
procedures  approved  by  FNS  would  be 
the  State  agency's  liability.  The  State 
agency  may  transfer  the  liability  to  the 
concentrator  bank  or  the  State  agency's 
contractor  depending  on  the  contractual 
arrangements. 

Reconciliation  and  Management 
Reporting 

One  of  the  new  State  agency 
responsibilities  associated  with  EBT  is 
the  day-to-day  involvement  in  the 
management  of  retailer  activities,  a 
program  area  that  has  been  the 
Department's  responsibility  under  the 
coupon  system,  except  under  limited 
circumstances;  i.e.,  where  authorized 
retailers  subcontract  to  perform 
issuance  agent  activities.  Thus,  this  rule 
proposes  that  the  State  agency  shall 
transfer  the  information  on  the  ACH 
tape  or  other  process  approved  by  FNS 
containing  daily  redemption  activity  of 
each  retailer  to  the  FNS  Minneapolis 
Computer  Support  Center  at  the  least, 
on  a  weekly  basis.  Transnuttal  may  be 
by  tape,  disc,  remote  job  entry  or  other 
means  acceptable  to  FNS.  Additionally, 
the  State  agency  must  be  able  to 
reconcile  their  master  issuance  files 
with  actual  benefits  issued. 
Management  reports  will  be  necessary 
but  must  be  in  a  format  that  is  readily 
usable  to  the  State  agen^.  This  is  an 
area  the  State  agency  should  examine 
carefully  in  specifying  the  types  and 
formats  of  reports  from  their  EBT  vendor 
prior  to  issuing  a  RFP. 

Reconciliation  and  management 
reporting  enable  the  State  agency  to 
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track  information  as  it  occurs  in  the  EBT 
system. 

Because  each  State  agency's 
information  needs  will  differ  by  the  type 
of  system  designed  and  implemented, 
the  Department  is  not  requiring  specific 
formats  for  the  management  reporting 
other  than  reporting  requirements 
already  in  place  such  as  the  FNS-46 
reports  for  issuance  of  benefits. 
However,  the  Department  proposes  that 
Stat*  agencies  be  required  to  have  their 
EBT  systems  produce  exception  reports 
to  facilitate  investigations  by  FNS  and 
State  agency  compliance  personnel  into 
possible  fraudulent  activities.  The 
exception  reports  would  be  organized 
by  household  and  by  retailer.  The 
reports  would  contain  information  about 
the  number  of  even  dollar  transactions 
and  transactions  for  the  full  beneHt 
allotment,  frequent  transactions  by  the 
same  cardholder  at  one  retailer  during 
the  same  day,  and  single  transactions 
over  $200.  The  reports  would  be 
provided  to  the  appropriate  FNS 
Compliance  Branch  Area  office  on  a 
quarterly  basis.  The  FNS  Compliance 
Officer-in-Charge  (COIC)  would  be 
permitted  to  require  that  the  reports  be 
made  available  either  more  or  less 
frequently  or  require  less  information 
content.  Such  reports  would  be  used  to 
determine  whether  an  investigation 
would  be  warranted  and  the  COIC 
would  also  advise  the  State  agency  of 
actions  that  may  be  taken  by  the  State 
agency  with  regard  to  violations  by 
participating  households. 

Federal  Financial  Participation 

Enhanced  funding  at  the  63  percent 
reimbursement  rate  would  not  be 
available  to  State  agencies  solely  for 
development  of  an  EBT  issuance  system. 
However,  if  a  State  proposes  to  include 
EBT  issuance  as  an  integrated 
component  of  a  complete  certification 
and  issuance  system,  it  may  receive 
enhanced  funding  pursuant  to  7  CFR 
277.18.  In  accordance  with  current  policy 
regarding  enhanced  funding  for 
Automated  Data  Processing  systems 
development,  the  State  agency  that  has 
already  received  enhanced  funding  for 
issuance  and  certification  development 
and  implementation  would  not  be  able 
to  obtain  such  funding  for  an  EBT 
system. 

Re-Presentation 

This  proposed  rule  would  require  the 
availability  of  manual  transaction 
procedures  for  times  when  the  EBT 
system  is  not  operating.  This  rule  is  not 
specifying  exactly  how  these  procedures 
are  established  and  managed,  only  that 
some  backup  procedures  be  made 
available.  FNS  reserves  the  right  to 


approve  or  disapprove  the  back-up 
method.  The  back-up  procedures 
followed  by  the  demonstration  projects 
are  documented  in  the  General  Notice 
published  on  May  28. 1991  in  the  Federal 
Register  (56  FR  24,048).  A  basic  feature 
of  these  procedures  is  that  authorization 
for  these  purchases  is  obtained  via 
telephone  from  the  EBT  center,  i.e..  the 
location  where  the  EBT  system  is 
managed.  When  this  authorization 
cannot  be  obtained,  i.e..  when  the  phone 
lirtfes  are  out  of  service,  or  when  there  is 
not  perfect  knowledge  as  to  how  many 
benefits  remain  in  the  benefit  account, 
i.e.,  when  the  host  computer  is  down, 
these  transactions  would  be  conducted 
at  some  risk  that  sufficient  benefits  are 
not  available.  In  these  limited  situations, 
the  Department  has  allowed  and 
proposes  to  permit  that,  if  a  retailer 
accepts  a  purchase  for  which  there  are 
insufficient  benefits  in  the  account  of  a 
household,  the  State  agency  may  permit 
the  retailer  to  re-present  the  transaction 
for  payment  in  the  month  following  the 
transaction  month.  If  re-presentation  is 
permitted  by  the  State  agency,  the  re- 
presentation limits  would  be  $50  for  the 
first  month  following  the  insufficient 
funds  transaction,  and  the  greater  of  10 
percent  of  the  household's  monthly 
allotment  or  $10  for  each  month 
thereafter  until  the  manual  purchase  is 
repaid.  If  there  is  more  than  one 
insufficient  funds  transaction  in  a  given 
month,  there  would  still  only  be  one 
opportunity  for  the  $50  limit  and  the  10 
percent  or  $10  limit  still  holds  in 
subsequent  months. 

Sufficient  notice  would  need  to  be 
provided  for  re-presentation  to  take 
place.  First,  the  manual  voucher  would 
have  to  include  a  notification  to  the 
household  that  re-presentation  could  be 
made  if  there  is  an  insufficient  balance 
in  the  account  of  a  household  to  cover 
the  manual  transaction.  Second,  if  a  re- 
presentation is  to  be  made,  the 
household  would  need  to  be  notified  by 
the  State  agency  of  the  re-presentation 
in  advance  of  the  date  that  the 
recoupment  would  occur.  Notification  to 
the  household  would  need  to  be  sent  for 
each  insufficient  funds  transaction. 

The  proposed  re-presentation 
requirement  permits  the  State  agency  to 
debit  a  benefit  allotment  prior  to 
issuance  in  a  similar  manner  in  which 
recoupment  for  a  claim  occurs.  The 
State  agency  may  request  voluntary 
restitution  by  a  client  for  the  full  amount 
of  the  re-presentation  or  at  a  faster  rate 
than  prescribed  in  this  section. 

The  Department  shall  not  accept 
liability  for  any  manual  transactions 
accepted  by  the  State  agency,  its  system 
operator,  or  a  food  retailer  that  are 


subsequently  rejected  because  of  lack  of 
funds  available  in  the  household's 
account.  Liability  may  be  shared 
between  the  State  agency,  its  system 
operator  and/or  food  retailers  as 
determined  when  the  system  is 
designed.  A  State  agency  may  permit 
food  retailers  to  accept  manual 
transactions  up  to  a  dollar  threshold  per 
transaction.  Some  State  agencies  during 
the  demonstration  projects  have 
permitted  manual  transactions  up  to  a 
limit  of  $40. 

The  Department  believes  this 
approach  to  manual  transactions  and 
possible  over-draws  places 
responsibility  on  both  households  and 
retailers:  households  would  be 
responsible  to  keep  track  of  their 
benefits  and  retailers  would  be  afforded 
the  opportunity  to  re-present  purchases 
against  future  benefits  only  in  limited 
circumstances  and  within  certain  limits. 
However,  the  Department  also  believes 
that  manual  transactions  and  the  need 
for  re-presentation  can  be  minimized  by 
maintaining  high  performance  standards 
for  EBT  system  availability,  especially 
regarding  the  central  computer  which 
authorizes  the  transactions.  This 
includes  designing  systems  with  some 
degree  of  redundancy  or  utilizing 
procedures  that  permit  timely 
replacement  of  critical  components  with 
a  minimal  impact  upon  the  system 
availability.  Most  commercial  POS 
networks  are  currently  operating  under 
designs  that  minimize  the  unavailability 
of  the  central  computer  system. 

Relationship  to  Coupon  Handling  Rules 

One  question  State  agencies  may  ask 
is  how  do  coupon  handling  rules  apply 
to  an  EBT  issuance  system  since 
coupons  will  no  longer  be  utilized?  To  a 
certain  extent,  it  is  reasonable  to 
assume  that  such  requirements  will  no 
longer  be  applicable  especially 
regarding  actual  physical  coupon 
handling.  State  agency  procedures 
associated  with  the  physical  storage, 
inventory,  and  reconciliation  of  food 
coupons  as  well  as  the  need  to  report 
coupon  losses  to  FNS  and  the  actual 
issuance  would  not  be  necessary  except 
for  coupons  kept  on  hand  for 
conversions  and  emergency  situations. 
There  would  be  a  need  to  maintain  a 
stock  of  food  coupons  in  order  to 
respond  to  conversions  or  a  disaster  or 
other  system  failure  that  would  result  in 
extensive  downtime.  Such  extended 
downtime  would  have  a  detrimental 
impact  on  the  ability  of  food  stamp 
households  to  obtain  food  and  remains  a 
critical  concern  of  the  Department.  In 
addition,  authorized  retailers  would  still 
be  required  to  maintain  redemption 
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certificates  for  households  coming  from 
outside  the  EBT  area  that  may  do  some 
shopping  with  food  coupons  in  the  food 
retail  stores  equipped  for  EBT.  The 
Department  would  expect  to  eventually 
replace  the  coupon-based  issuance 
systems  to  the  extent  possible. 
Exceptions  to  EBT  benefit  issuance 
should  be  kept  to  a  minimum  in  order  to 
avoid  costs  associated  with  operating 
both  the  coupon  and  EBT  issuance 
systems  and  to  fully  realize  the  potential 
benefits  of  EBT  systems. 

State  Liabilities 

The  State  agency  remains  responsible 
for  issuance  losses  in  an  EBT  system  the 
same  as  it  is  in  a  coupon  issuance 
system.  The  Department  has  no 
authority  to  pay  for  benefits  issued  in 
excess  of  the  amounts  established 
during  the  certification  process  nor  for 
lost  or  stolen  benefits  after  a  household 
receives  them.  If  the  State  agency 
adopts  mail  issuance  of  EBT  cards  and/ 
or  PINs,  a  common  practice  in  the  POS 
industry,  the  Department  would  require 
the  PIN  to  be  mailed  separately  or 
issued  directly  to  the  household.  The 
State  agency  would  be  prohibited  from 
mailing  both  cards  and  PINs  in  the  same 
envelope  to  prevent  loss  of  benefits 
should  the  letter  get  lost  or  is  stolen 
from  the  mail.  Commercial  experience 
indicates  that  staggering  the  mailings  is 
also  an  important  safeguard  which  is 
reflected  in  this  proposal.  If  benefits  are 
lost  or  stolen  when  the  PIN  and  card  are 
mailed  separately,  the  State  agency 
would  not  have  to  replace  those  benefits 
the  same  as  under  the  coupon  system  (7 
CFR  276.2).  The  Department  encourages 
State  agencies  to  adopt  procedures  that 
permit  households  to  select  a  PIN  or  to 
receive  their  card  and  PIN  directly  at 
State  issuance  sites  rather  than  through 
the  mail  system.  Also,  the  Department 
would  not  be  liable  for  any 
overissuances  from  manual  transactions 
that  result  in  insufficient  funds. 
Consequently,  the  Department  has 
proposed  amendments  to  7  CFR  part  276 
delineating  State  agency  liabihty  for 
benefit  issuance  in  an  EBT  system. 

Regulation  E 

Regulation  E  (12  CFR  205.2)  is  the 
Federal  Reserve  regulation  which 
implements  the  Electronic  Funds 
Transfer  (EFT)  Act  and  which  applies  to 
electronic  transfers  that  debit  or  credit 
an  account — i.e..  debit  card 
transactions.  To  date,  the  Federal 
Reserve  Board  has  ruled  that  EBT  does 
not  fall  under  Regulation  E  by  virtue  of 
the  fact  that  EBT  accounts  are  not 
"consumer  asset  accounts,"  but 
government  accounts  set  up  by  the 
government  However,  the  Federal 


Reserve  is  currently  in  the  process  of 
reviewing  their  treatment  of  EBT  and 
may  decide  that  EBT  should  be  covered 
by  Regulation  E.  Should  the  Federal 
Reser\'e  decide  to  cover  EBT  with 
Regulation  E.  proposed  and  final 
regulations  would  be  published  to 
promulgate  such  coverage. 

Current  EBT  Demonstration  Projects 

This  rule,  when  finalized,  is  to  become 
effeciive  April  1. 1992.  The  Department 
is  proposing  that  its  provisions  would 
apply  to  all  ongoing  on-line  EBT  systems 
currently  operating  as  Food  Stamp 
Program  demonstration  projects  and  any 
proposed  EBT  systems  currently  under 
review  by  the  Department.  For  EBT 
demonstration  projects  currently  in 
operation,  the  State  agency  would 
submit  a  plan  for  complying  with  the 
standards  prescribed  by  this  regulation. 
The  plan  would  address  the  areas  in 
whidi  the  State  EBT  demonstration 
project  does  not  comply  with  the 
provisions  of  this  rule  and  how  the  State 
agency  proposes  to  bring  its  system  into 
compliance.  The  State  agency  would 
provide  a  schedule  of  the  actions  it 
proposes  to  take  and  when  they  are  to 
be  completed  within  90  days  of  the 
implementation  date  of  these 
regulations.  Any  requests  for  Federal 
financial  participation  would 
accompany  the  schedule  when 
submitted  for  FNS  approval.  Compliance 
with  the  requirements  of  this  rule  shall 
be  completed  within  two  years  of  the 
implementation  date  of  the  final 
regulation.  To  continue  the  EBT  project 
as  a  demonstration  project,  the  State 
agency  would  be  permitted  to  indicate 
its  wishes  to  continue  under  the 
authority  of  section  17  of  the  Act  (7 
U.S.C.  2026)  as  a  demonstration  project 
and  state  what  research  value  would  be 
obtained  in  continuing  as  a 
demonstration. 

List  of  Subjects 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud.  Grant 
programs — social  programs.  Reporting 
and  recordkeeping  requirements.  State 
liabilities. 

7  CFR  Part  276 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  277 

Food  Stamps,  government  procedure. 
Grant  programs-social  programs, 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 


7  CFR  Part  278 

Food  Stamps,  Government  procedure. 
Grant  programs — social  programs, 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

1.  The  authority  citation  for  parts  274. 
276,  277  and  278  continues  to  read  as 
follows: 

Authority:  7  U.aC.  2011-2031. 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

2.  In  5  274.3: 

a.  The  introductory  sentence  in 
paragraph  (a)  is  amended  by  removing 
the  word  "Uiree"  and  adding  the  word 
"four"  in  its  place. 

b.  A  new  paragraph  (a)(4)  is  added. 

c.  The  first  sentence  in  paragraph  (b) 
is  amended  by  removing  the  word 
"three"  and  adding  the  word  "four"  in 
its  place. 

The  addition  reads  as  follows: 

§  274.3    Issuance  systems. 
(a)  System  Classification.  *  •  • 
(4)  An  on-line  Electronic  Benefit 
Transfer  system  in  which  food  stamp 
benefits  are  stored  in  a  central  computer 
database  and  electronically  accessed  by 
households  at  the  point-of-sale  via  re- 
usable plastic  cards. 


§274.10    lAmended) 

3.  In  §  274.10,  the  first  sentence  in 
paragraph  (b)(1)  is  amended  by  adding 
the  words  "or  an  Electronic  Benefit 
Transfer  system"  after  the  words 
"project  areas  serviced  entirely  by  mail 
issuance". 

4.  A  new  §  274.12  is  added  to  read  as 
follows: 

§  274.12    Electronic  benefit  transfer 
Issuance  system  approval  standards. 

(a)  General.  This  section  establishes 
rules  for  the  approval,  implementation 
and  operation  of  on-line  Electronic 
Benefit  Transfer  (EBT)  systems  for  the 
Food  Stamp  Program  as  an  alternative 
to  issuing  food  stamp  coupons.  An  on- 
line EBT  system  is  a  computer-based 
system  in  which  the  benefit 
authorization  is  received  from  a  central 
computer  to  a  point-of-sale  (POS) 
terminal.  Eligible  households  utilize 
magnetic-stripe  plastic  cards  and  have 
accounts  maintained  at  the  central 
computer  in  lieu  of  food  stamp  coupons 
to  purchase  food  items  at  authorized 
food  retailers.  Once  certified  or 
recertified,  the  household's  benefits  are 
electronically  loaded  into  a  central 
computer  account  for  each  month  during 
the  certification  period.  Checkout 
counters  at  authorized  food  retailers  are 
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7CFRPart278 

Food  Stamps,  Government  procedure. 
Grant  programs — social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

1.  The  authority  citation  for  parts  274, 
276,  277  and  278  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

2.  In  5  274.3: 

a.  The  introductory  sentence  in 
paragraph  (a)  is  amended  by  removing 
the  word  "three"  and  adding  the  word 
"four"  in  its  place. 

b.  A  new  paragraph  (a)(4)  is  added. 

c.  The  first  sentence  in  paragraph  (b) 
is  amended  by  removing  the  word 
"three"  and  adding  the  word  "four"  in 
its  place. 

The  addition  reads  as  follows: 

§  274.3    Issuance  systems. 
(a)  System  Classification.  *  *  * 
(4)  An  on-line  Electronic  Benefit 
Transfer  system  in  which  food  stamp 
benefits  are  stored  in  a  central  computer 
database  and  electronically  accessed  by 
households  at  the  point-of-sale  via  re- 
usable plastic  cards. 


§274.10    [Amended] 

3.  In  §  274.10,  the  first  sentence  in 
paragraph  (b)(1)  is  amended  by  adding 
the  words  "or  an  Electronic  Benefit 
Transfer  system"  after  the  words 
"project  areas  serviced  entirely  by  mail 
issuance". 

4.  A  new  §  274.12  is  added  to  read  as 
follows: 

§  274.12    Electronic  benefit  transfer 
Issuance  system  approval  standards. 

(a)  General.  This  section  establishes 
rules  for  the  approval,  implementation 
and  operation  of  on-line  Electronic 
Benefit  Transfer  (EBT)  systems  for  the 
Food  Stamp  Program  as  an  alternative 
to  issuing  food  stamp  coupons.  An  on- 
line EBT  system  is  a  computer-based 
system  in  which  the  benefit 
authorization  is  received  from  a  central 
computer  to  a  point-of-sale  (POS) 
terminal.  Eligible  households  utilize 
magnetic-stripe  plastic  cards  and  have 
accounts  maintained  at  the  central 
computer  in  lieu  of  food  stamp  coupons 
to  purchase  food  items  at  authorized 
food  retailers.  Once  certified  or 
recertified,  the  household's  benefits  are 
electronically  loaded  into  a  central 
computer  account  for  each  month  during 
the  certification  period.  Checkout 
counters  at  authorized  food  retailers  are 


to  be  equipped  with  POS  terminals. 
When  the  transaction  occurs,  the  POS 
terminals  connect  on-line  to  the  central 
computer  database;  verify  the  validity  of 
the  Personal  Identification  Number 
(PIN),  card  number,  and  the  amount  of 
available  benefits  in  an  EBT  account; 
obtain  authorization  for  each  purchase 
and  initiate  the  debiting  of  the 
household's  account  and  the  crediting  of 
the  retailer's  account. 

(b)  Program  administration.  (1)  The 
State  food  stamp  agency  shall  submit 
Planning  and  Implementation  Advanced 
Planning  Documents  (APDs)  for  FNS 
approval  in  accordance  with  the 
requirements  of  §  277.18  of  this  chapter 
and  this  section.  The  State  agency  may 
implement  an  EBT  system  statewide  or 
in  only  some  areas  of  the  State. 
However,  the  State  agency  shall 
implement  EBT  systems  in  a  pilot 
project  area  prior  to  expansion  to  other 
project  areas  or  statewide.  The  areas  of 
pilot  operation  and  full-scale  operation 
shall  be  identified  in  the  Planning  APD 
when  submitted  to  FNS  for  approval. 

(2)  The  State  agency  shall  be 
responsible  for  the  coordination  and 
management  of  the  EBT  system.  The 
Secretary  may  suspend  or  terminate 
some  or  all  EBT  system  funding  or 
withdraw  approval  of  the  EBT  system 
from  the  State  agency  upon  finding  that 
the  State  agency  or  its  contracted 
representative  has  failed  to  comply  with 
the  requirements  of  this  section  and/or 
§  277.18  of  this  chapter. 

(3)  All  EBT  systems  within  a  State 
must  follow  a  singular  EBT  APD  and 
system  architecture  submitted  by  the 
State  agency.  Multiple  EBT  designs  will 
be  acceptable  only  if:  Such  designs  can 
be  fully  justified  by  the  State  agency;  the 
system  differences  are  transparent  to 
participating  households  that  move 
within  the  State;  operating  costs  are  the 
same  or  lower  and  the  ability  of  the 
di^erent  systems  can  readily 
communicate  (transaction  interchange) 
with  one  another. 

(4)  The  State  agency  must  provide 
written  approval  of  the  Planning  and 
Implementation  APDs  from  other 
participating  Federal  agencies  or 
indicate  that  approval  is  being  sought 
simultaneously  from  participating 
Federal  agencies.  The  State  agency  shall 
indicate  how  it  plans  to  incorporate 
additional  programs  into  the  EBT  system 
if  it  anticipates  the  addition  of  other 
public  assistance  programs  concurrent 
with  or  after  implementation  of  the  Food 
Stamp  Program  EBT  system.  The  State 
agency  shall  also  consult  with  the  State 
agency  officials  responsible  for 
administering  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 


Children  (WIC)  prior  to  submitting  the 
Planning  APD  for  FNS  approval. 

(c)  Pilot  Project  Approval 
Requirements— {\)  EBT  Planning  APD. 
The  State  agency  shall  comply  with  the 
two-stage  approval  process  for  APDs  in 
submitting  an  EBT  system  proposal  to 
FNS  for  approval.  In  addition  to  the 
requirements  for  a  Planning  APD 
specified  under  §  277.18(d)(1)  of  this 
chapter,  the  State  agency  shall  commit 
itself  to  provide  the  following  as  part  of 
project  planning  activities  to  FNS  for 
approval: 

(i)  Pilot  Project  Site  and  Expanded 
Site  Descriptions.  At  a  minimum,  the 
proposed  pilot  project  site  and 
expanded  site  descriptions  shall  include 
the  geographical  boundaries,  average 
number  and  characteristics  of  food 
stamp  program  participants  and 
households,  the  number  and  type  of 
authorized  food  retailers  and  authorized 
retailers  bordering  the  pilot  and 
expanded  areas,  Uie  food  stamp 
redemption  patterns  of  food  retailers, 
the  status  of  commercial  POS 
deployment  and  the  estimated  number 
of  checkout  lanes  that  will  require  POS 
equipment;  and 

(ii)  A  Description  of  Major  Contacts. 
A  description  of  initial  contacts  the 
State  agency  has  made  in  the  proposed 
pilot  project  area  among  food  retailers, 
financial  institutions  and  households  or 
their  representatives  that  may  be 
affected  by  implementation  of  the  EBT 
system.  Written  commitments  from  the 
retail  grocer  community  (including 
supermarket  chains,  independent 
retailers,  and  convenience  stores)  and 
participating  financial  institutions  in  the 
pilot  area  shall  be  provided  along  with 
other  documentation  that  demonstrates 
the  willingness  to  support  the  proposed 
EBT  system  within  the  pilot  project  area 
and  expanded  system  area.  The  State 
agency  shall  submit  evidence  of 
contacts  with  recipient  organizations 
and  others. 

(iii)  Costs  of  EBT  Planning  APD.  The 
costs  for  EBT  project  planning  activities 
shall  be  excluded  from  the  case-month 
issuance  cap  described  in  paragraph 
(c)(3)  of  this  section.  Planning  costs  shall 
include  costs  attributed  to  the 
preparation  of  the  Planning  APD  and  the 
completion  of  the  documentation 
contained  in  the  FNS  approved  Planning 
APD. 

(2)  EBT  Implementation  APD.  The 
EBT  Implementation  APD  shall  include 
the  completed  documents  required 
under  9  277.18  of  this  chapter  for 
Implementation  APDs,  where 
appropriate.  In  addition,  EBT 
Implementation  APDs  shall  include  the 
detailed  pilot  project  site  description 


and  expanded  site  description,  as 
described  in  this  paragraph.  Also,  the 
State  agency  shall  commit  to  completing 
and  submitting  the  following  documents 
for  FNS  approval  and  obtaining  such 
approval  prior  to  issuance  of  benefits  to 
eligible  households  in  the  pilot  project 
area: 

(i)  A  Functional  Demonstration  Plan. 
The  functional  demonstration  plan  shall 
include: 

(A)  The  schedule,  procedures,  and  test 
data  for  performing  the  functional 
requirements  prescribed  in  paragraph 
(e)  of  this  section  in  combination  with 
the  system  components  described  by  the 
approved  System  Design; 

(B)  The  procedures  for  performing  the 
functional  demonstration,  each 
participant's  responsibility  during  the 
demonstration,  and  procedures  for 
collecting  data  to  evaluate  system 
functionality.  The  Department  reserves 
the  right  to  participate  and  conduct 
independent  testing  as  necessary  during 
the  Functional  Demonstration. 

(ii)  A  Functional  Demonstration 
Report.  Upon  the  completion  of  the 
functional  requirements  demonstration 
test,  tlie  State  agency  shall  submit  a 
Functional  Demonstration  report  if 
modifications  to  the  system  design  are 
necessary.  The  report  shall  summarize 
the  activities,  describe  major  problems 
encoimtered  and  proposed  solutions, 
and  provide  the  timetable  for  completing 
any  system  revisions.  Resolution  of  any 
problems  identified  during  the 
functional  demonstration  shall  be 
completed  prior  to  advancing  towards 
the  acceptance  test. 

(iii)  An  Acceptance  Test  Plan.  The 
Acceptance  Test  Plan  for  the  pilot 
project  shall  describe  the  methodology 
to  be  utilized  to  verify  that  the  EBT 
system  complies  with  Food  Stamp 
Program  requirements  and  Sjstem 
Design  specifications.  At  a  minitnurr., 
the  Acceptance  Test  Plan  shall  address: 

(A)  The  types  of  testing  to  be 
performed: 

(B)  The  organization  of  the  test  team 
and  associated  responsibilities,  test 
database  generation,  test  case 
development,  test  schedule,  and  the 
documentation  of  test  results. 
Acceptance  testing  shall  include 
functional  requirements  testing,  error 
condition  handling  and  destructive 
testing,  security  testing,  recovery  testing, 
controls  testing,  stress  and  throughput 
performance  testing,  and  regression 
testing; 

(C)  A  what-if  component  shall  also  be 
included  to  permit  the  opportunity  for 
observers  and  participants  to  test 
possible  scenarios  in  a  free-form 
manner. 
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(D)  The  Department  reserves  the  right 
to  participate  and  conduct  independent 
testing  as  necessary  during  the 
Acceptance  testing  and  appropriate 
events  during  system  design, 
development,  implementation  and 
operation. 

(iv)  An  Acceptance  Test  Report.  The 
State  agency  shall  provide  a  separate 
report  after  the  completion  of  the 
acceptance  test.  The  report  shall 
summarize  the  activities,  describe  any 
discrepancies,  describe  the  proposed 
solutions  to  discrepancies,  and  the 
timetable  for  their  refesting  and 
completion.  In  addition,  the  report  shall 
contain  the  State  agency's 
recommendations  regarding 
implementation  of  the  EBT  system  in  the 
pilot  site. 

(v)  A  Prototype  Food  Retailer 
Agreement.  The  State  agency  shall  enter 
an  agreement  with  each  food  retailer 
that  complies  with  the  requirements  of 
paragraph  (g)(6)  of  this  section. 

(vi)  A  Pilot  Project  Implementation 
Plan.  The  pilot  project  implementation 
plan  shall  include: 

(A)  A  description  of  the  tools, 
procedures,  detailed  schedules,  and 
resources  needed  to  implement  the  pilot 
project.  The  pilot  pioject 
implementation  plan  shall  also  include 
equipment  acquisition  and  installation 
requirements,  ordering  schedules,  and 
system  and  component  testing.  The  plan 
shall  also  include  a  phase-in  strategy 
which  permits  a  measured  and  orderly 
training  schedule  without  disrupting  the 
normal  shopping  patterns  and 
operations  of  participating  households 
and  food  retailers.  Training  of  food 
stamp  households.  State  agency 
personnel  and  retailers  and/or  their 
trainers  shall  be  coordinated  with  the 
installation  of  equipment  in  retail  stores. 
Plans  for  phase-out  of  the  pilot  project 
shall  al^  be  included  if  it  is 
demonstrated  during  the  pilot  project 
operations  that  the  system  is  not 
acceptable  or  the  need  for  emergency 
shutdown  arises; 

(B)  A  description  of  any  transition 
period  whereby  the  EBT  system  and  a 
coupon  issuance  system  will  operate 
concurrently.  The  transition  period  shall 
enable  the  State  agency  to  fine-tune  the 
EBT  system  and  make  any  corrective 
actions  necessary  to  meet  contractual 
requirements.  Specifically,  a  transition 
period  shall  include  ongoing  training, 
document  updates,  equipment 
maintenance,  on-site  support  and 
system  adjustments  as  needed  to  meet 
Food  Stamp  Program  requirements. 

(vii)  A  Contingency  Plan.  The  State 
agency  shall  submit  a  written 
contingency  plan  for  FNS  approval.  The 
contingency  plan  shall  contain  , 


information  regarding  the  back-up 
issuance  system  that  will  be  activated  in 
the  event  of  an  emergency  shut-down, 
extended  system  inaccessibility  or 
discontinuance  of  EBT  system 
operations.  The  contingency  plan  shall 
be  incorporated  into  the  State  system 
security  plan  after  FNS  approval. 

(3)  EBT  Implementation  APD  Budget. 
The  Implementation  APD  budget  shall 
be  prepared  and  submitted  for  FNS 
approval  in  accordance  with  the 
requirements  of  paragraph  (k)  of  this 
section  and  §  277.18(d)(2)  of  this 
chapter. 

(i)  Coupon  Issuance  Cap.  In  addition 
to  a  detailed  budget  for  the  pilot  project 
development  and  implementation,  the 
State  agency  shall  provide  an  analysis 
of  current  statewide  coupon  issuance 
costs  as  compared  to  the  projected  costs 
of  issuing  benefits  in  the  State  after 
implementation  of  the  EBT  system,  both 
for  the  EBT  system  and  any  remaining 
coupon  issuance  areas.  The  coupon 
issuance  cap  shall  be  determined  as 
follows: 

(A)  The  State  agency  shall  utilize  the 
statewide  coupon  issuance  costs 
calculated  from  issuance  costs  for  the 
four  Federal  fiscal  quarters  prior  to 
submitting  the  EBT  Implementation 
APD.  Case-month  cost  represents  the 
average  Federal  share  of  administrative 
costs,  by  program,  to  issue  program 
benefits  to  a  case  for  one  month.  An 
alternative  base  period  may  be  utilized, 
with  approval  from  FNS,  if  the  State 
agency  can  demonstrate  that  the 
alternative  period  would  be  more 
accurate  or  other  circumstances  prevent 
use  of  the  previous  four  Federal  fiscal 
quarters  as  the  baseline. 

(B)  The  annual  Federal  issuance  cap. 
to  be  in  place  from  the  time  benefits  are 
first  issued  through  EBT.  shall  be 
calculated  by  multiplying  the  case- 
month  cost  for  the  coupon  system  being 
replaced  by  the  number  of  food  stamp 
program  case-months  statewide  for  the 
year  and  by  the  appropriate  inflation 
factor.  The  inflation  factor  shall  be 
derived  in  accordance  with  paragraph 
(k)  of  this  section.  The  issuance  cap 
shall  be  effective  from  the  date  benefits 
are  issued  to  households  through  the 
EBT  system  during  the  pilot  project. 

(ii)  State  Coupon  Issuance  Costs. 

(A)  Beginning  at  the  point  the 
household  is  established  in  the  Issuance 
Authorization  File,  all  direct  Stale 
administrative  costs  of  the  current 
coupon  issuance  system  shall  be 
identified. 

(B)  State  operating  costs  of  coupon 
issuance  shall  include,  but  shall  not  be 
limited  to.  direct  allowable  costs  for 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  contracts. 


construction  and  other  direct  costs 
associated  with  coupon  issuance.  The 
State  agency  shall  provide  narrative 
explanations  to  clarify  each  category 
and  how  it  was  calculated. 

(iii)  Federal  Coupon  Issuance  Costs. 
Federal  costs  associated  with  the 
issuance  of  coupons  in  a  particular  State 
are  to  be  included  in  the  coupon 
issuance  cap.  These  Federal  costs  shall 
include: 

(A)  Case-month  costs  for  coupon 
printing,  shipping,  processing,  and 
reconciliation,  adjusted,  as  necessary, 
for  the  effects  EBT  has  on  float 
associated  with  Federal  funding  of 
benefits.  The  case-month  figure 
associated  with  these  costs  will  be 
available  from  FNS  upon  request; 

(B)  Monthly  mail  issuance  losses  up  to 
the  tolerance  limit  approved  by  FNS; 

(C)  Monthly  duplicate  issuance  losses 
absorbed  by  FNS;  and 

(D)  Fifty  percent  of  the  allowable 
State  administrative  costs  pertaining  to 
coupon  issuance. 

(iv)  EBT  Equipment  and  Start-up 
Costs. 

(A)  For  the  purpose  of  assigning  the 
costs  to  the  post-EBT  implementation 
issuance  cap.  costs  to  design  and 
develop  the  EBT  system,  incurred  from 
the  approval  date  of  the  Implementation 
APD  but  prior  to  actual  issuance  of 
benefits  through  the  EBT  system,  shall 
be  assigned  over  the  life  of  the  EBT 
system  for  a  period  not  to  exceed  seven 
years.  The  seven  year  period  shall  begin 
when  the  initial  household  is  issued 
benefits  in  the  pilot  project.  Such  design 
and  development  costs  shall  be  assigned 
at  the  end  of  the  period  and  claims  shall 
be  made  for  any  assigned  costs  that 
exceed  the  total  cap  for  the  seven  years. 

(B)  For  the  purpose  of  claiming 
Federal  financial  participation  in  capital 
expenditures,  such  costs  shall  be 
amortized  over  five  years  or  the 
projected  life  of  the  system  from  the 
time  operations  begin  and  in  accordance 
with  7  CFR  277.18(i)(3)  and  appendix  A 
of  7  CFR  277.18.  Equipment  costs  shall 
include  the  cost  of  installation  and  shall 
be  applied  to  the  issuance  funding  cap 
as  amortized.  EBT  equipment  costs  shall 
be  identified  in  the  EBT  system  budget 
as  a  separate  component,  both  for  the 
pilot  and  the  fully  operational  system. 

(v)  EBT  operational  costs.  In 
accordance  with  appendix  A  of  277.18  of 
this  chapter,  the  State  agency  shall 
identify  the  allowable  EBT  operational 
costs  for  reimbursement.  Operations 
costs  shall  begin  from  the  date  benefits 
are  issued  to  recipients  in  the  pilot 
project.  The  State  agency  shall  provide 
cost  information  as  follows: 
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construction  and  other  direct  costs 
associated  with  coupon  issuance.  The 
State  agency  shall  provide  narrative 
explanations  to  clarify  each  category 
and  how  it  was  calculated. 

(iii)  Federal  Coupon  Issuance  Costs. 
Federal  costs  associated  with  the 
issuance  of  coupons  in  a  particular  State 
are  to  be  included  in  the  coupon 
issuance  cap.  These  Federal  costs  shall 
include: 

(A)  Case-month  costs  for  coupon 
printing,  shipping,  processing,  and 
reconciliation,  adjusted,  as  necessary, 
for  the  effects  EBT  has  on  float 
associated  with  Federal  funding  of 
benefits.  The  case-month  figure 
associated  with  these  costs  will  be 
available  from  FNS  upon  request; 

(B)  Monthly  mail  issuance  losses  up  to 
the  tolerance  limit  approved  by  FNS; 

(C)  Monthly  duplicate  issuance  losses 
absorbed  by  FNS;  and 

(D)  Fifty  percent  of  the  allowable 
State  administrative  costs  pertaining  to 
coupon  issuance. 

(iv)  EBT  Equipment  and  Start-up 
Costs. 

(A)  For  the  purpose  of  assigning  the 
costs  to  the  post-EBT  implementation 
issuance  cap,  costs  to  design  and 
develop  the  EBT  system,  incurred  from 
the  approval  date  of  the  Implementation 
APD  but  prior  to  actual  issuance  of 
benefits  through  the  EBT  system,  shall 
be  assigned  over  the  life  of  the  EBT 
system  for  a  period  not  to  exceed  seven 
years.  The  seven  year  period  shall  begin 
when  the  initial  household  is  issued 
benefits  in  the  pilot  project.  Such  design 
and  development  costs  shall  be  assigned 
at  the  end  of  the  period  and  claims  shall 
be  made  for  any  assigned  costs  that 
exceed  the  total  cap  for  the  seven  years. 

(B)  For  the  purpose  of  claiming 
Federal  financial  participation  in  capital 
expenditures,  such  costs  shall  be 
amortized  over  five  years  or  the 
projected  life  of  the  system  from  the 
time  operations  begin  and  in  accordance 
with  7  CFR  277.18(i)(3)  and  appendix  A 
of  7  CFR  277.18.  Equipment  costs  shall 
include  the  cost  of  installation  and  shall 
be  applied  to  the  issuance  funding  cap 
as  amortized.  EBT  equipment  costs  shall 
be  identified  in  the  EBT  system  budget 
as  a  separate  component,  both  for  the 
pilot  and  the  fully  operational  system. 

(v)  EBT  operational  costs.  In 
accordance  with  appendix  A  of  277.18  of 
this  chapter,  the  State  agency  shall 
identify  the  allowable  EBT  operational 
costs  for  reimbursement.  Operations 
costs  shall  begin  from  the  date  benefits 
are  issued  to  recipients  in  the  pilot 
project.  The  State  agency  shall  provide 
cost  information  as  follows: 


I  '(A)  The  State  agency  shall  include 
EBT  system  operation  costs  which 
include,  as  appropriate,  but  are  not 
limited  to:  labor  hours  and  costs  by  job 
category  and  by  program  for  each  unit, 
direct  non-labor  costs  by  program  for 
each  agency,  vendor  charges,  if  any. 
computer  usage  (CPU,  disk  storage, 
tapes,  printins).  the  equipment 
amortization/lease  and  maintenance 
(including  POS  hardware  and 
installation  costs],  telecommunications 
installations,  recurring 
telecommunications,  benefit  card  stock 
and  equipment,  supplies,  printing  and 
reproduction,  travel,  postage,  automated 
clearinghouse  charges,  wire  transfer 
fees  and  other  such  settlement  fees, 
other  direct  costs,  overhead/indirect 
and  any  residual  coupon  costs. 

(B)  The  State  agency  shall  be 
responsible  for  the  post-EBT 
implementation  issuance  costs  that 
exceed  the  coupon  issuance  cap  in  any 
one  year.  These  costs  shall  include  all 
issuance  costs  incurred  Statewide  for 
food  coupon  and  EBT  issuance.  The 
State  agency  shall  document  any 
issuance  costs  it  projects  to  be  above 
the  cap  in  the  budget  submitted  to  FNS 
for  approval. 

(4)  Pilot  Project  Reporting,  (i)  A 
quarterly  report  containing  the  following 
information  delineated  by  month  shall 
be  provided  to  FNS  by  the  end  of  the 
month  following  each  Federal  fiscal 
quarter.  The  quarterly  report  shall 
contain,  at  a  minimum: 

(A)  A  summary,  by  task,  of  major 
completed  activities  and  scheduled 
activities  for  the  upcoming  period. 

(B)  The  number  of  active  cases  for 
each  month; 

(C)  The  number  and  dollar  amount  of 
food  stamp  purchases  in  total  and  by 
store  ID; 

(D)  The  number  and  dollar  amount  of 
food  stamp  reversals,  in  total  and  by 
store  ID; 

(E)  The  total  number  and  dollar 
amount  of  manual  sales  authorized; 

(F)  The  total  number  and  dollar 
amount  of  issuances  posted  to  EBT 
accounts  during  the  month,  delineated 
by  public  assistance  Food  Stamp 
households  and  non-public  assistance 
Food  Stamp  households; 

(G)  Total  number  and  dollar  amount 
of  grocer  credits  during  settlement  (by 
day  of  month); 

(H)  Total  number  of  retailers  added  to 
or  deleted  from  the  system  as  defined 
under  part  278  of  this  chapter 

(I)  Number  and  dollar  amount  of  food 
Stamp  benefits  converted  to  coupons: 

(J)  Total  number  of  Food  Stamp 
Program  balance  inquiries,  by  type  of 
device  such  as  Automated  Teller 
Machines,  POS  terminals  or  Audio 


Response  Units  (ARUs]/hotline 
telephone  numbers; 

(K)  Total  number  of  rejected 
transactions,  by  reason  (e.g.,  invalid 
PIN,  insufficient  funds,  invalid 
transaction  type  for  device,  etc.); 

(L)  The  number  of  access  cards  issued 
by  the  type  of  case  (new,  recertification. 
replacement  for  loss,  damage  or  theft); 

(M)  Number  of  client  calls  and  grocer 
calls  to  the  ARU  or  hotline  number; 

(N)  The  average  number  of 
transactions  by  type; 

(O)  Average  dollar  value  of  purchases 
per  case-month; 

(P)  Transactions  utilized  per  day  as  a 
percentage  of  transactions  through  the 
system  each  month; 

(Q)  Problems  encountered,  their 
status,  actions  taken  by  the  State  agency 
and  any  support  needed  from  FNS  to 
resolve  them;  and 

(R)  Anticipated  delays,  reasons  for  the 
delays,  and  corrective  actions  planned 
or  taken  that  require  an  amendment  to 
the  Project  Work  Plan.  The  Project  Work 
Plan  shall  be  updated  and  submitted 
with  each  quarterly  report. 

(ii)  When  benefits  are  issued  through 
an  EBT  system,  the  State  agency  shall 
report  as  required  by  FNS  in  S  274.4  of 
this  part  and  in  accordance  with  the 
FNS  instructions  specific  to  EBT 
issuances. 

(iii)  The  State  agency  shall  submit 
APD  Updates  as  prescribed  in  S  277.18  of 
this  chapter  and  paragraph  (d)  of  this 
section. 

(5)  Cost  Analysis,  (i)  The  State  agency 
shall  be  responsible  for  conducting  a 
cost  analysis  comparing  the  actual  EBT 
pilot  project  costs  to  the  costs  of  the 
EBT  system  operations  projected  in  the 
Implementation  APD  and  the  costs  of 
the  coupon  issuance  system  being 
replaced.  The  cost  analysis  shall  be 
included  with  the  APD  Update 
submitted  to  request  expansion  of  the 
EBT  pilot  project. 

(ii)  The  cost  analysis  may  be 
conducted  by  State  agency  staff  or  by 
an  independent  contractor.  The  cost 
analysis  shall  represent  the  costs  of  the 
pilot  project  &s  costs  per  case-month. 

(iii)  The  State  agency  shall  report  in 
the  cost  analysis  all  start-up  costs  that 
shall  be  amortized  under  the  issuance 
cap  for  the  EBT  system.  At  a  minimum, 
the  State  agency  shall  identify: 

(A)  The  labor  hours  and  costs  by  job 
category  and  by  program  for  each  unit 
(e.g.,  the  Food  Stamp  Program  Section, 
the  financial  assistance  section,  the  EBT 
project  section,  etc.)  of  the  State  and 
local  agencies  and  for  each  vendor 

(B)  TTie  direct  and  indirect  non-labor 
costs  by  program  tor  each  agency  and 
vendor.  The  line  items  to  be  included 
are  computer  usage  (CPU.  disk  storage. 


tapes,  printing),  the  equipment 
amortization /lease  and  maintenance 
(excluding  POS  hardware), 
telecommunications  installations, 
recurring  telecommunications,  benefit 
card  stock  and  equipment,  supplies, 
printing  and  reproduction,  travel, 
postage.  Automated  Clearinghouse  and 
wire  transfer  fees,  other  direct  costs  and 
overhead/indirect;  and 

(C)  The  method  for  allocating  costs 
across  programs  and  over  the  life  of  the 
project  as  indicated  in  the  approved 
lAPD. 

(iv)  The  State  agency  shall  report  the 
per  case-month  operating  costs  of  the 
EBT  and  the  coupon  systems.  Case 
month  costs  shall  be  calculated  by 
determining  the  average  monthly 
issuance  cost  per  system  divided  by  the 
averagemonthly  food  stamp  caseload 
issued  benefits  for  the  most  recent  four 
fiscal  quarters  or  the  most  recent  fiscal 
year.  These  costs  shall  be  reported  by 
function.  The  functions  include: 
authorizing  access  to  benefits:  delivering 
benefits;  ci^diting  retailers;  managing 
retailer  participation;  and  reconciling 
and  monitoring  the  issuance  system.  For 
each  function  the  State  agency  shall 
report  the  information  specified  in 
paragraphs  (c)(5)(iii)  (A)  and  (B)  of  this 
section. 

(v)  The  State  agency  shall  report 
benefit  loss  per  case  month.  For  coupon 
losses  the  State  agency  shall  utilize  data 
from  Form  FTJS-250  Food  Coupon 
Accountability  Report,  Form  FNS-259 
Food  Stamp  Mail  Issuance  Report,  and 
Form  FNS--46  Issuance  Reconciliation 
Report.  For  EBT  system  benefit  losses, 
the  State  agency  shall  obtain  estimates 
from  experts  with  knowledge  of  EBT 
systems,  electronic  funds  transfer 
security  issues,  and/or  coupon-related 
losses.  Data  from  actual  EBT  system 
losses  shall  be  included  as  a  separate 
line  in  the  cost  analysis  report. 

(vi)  EBT  operational  costs  shall  be 
measured  after  the  EBT  pilot  project 
system  has  operated  for  a  minimum  of 
six  months  with  the  full  caseload  in  the 
pilot  area. 

(vii)  The  State  agency  shall  measure 
any  residual  coupon  costs  resulting  from 
households  within  the  demonstration 
site  that  have  not  been  converted  to 
EBT.  households  from  outside  of  the  site 
that  shop  at  stores  within  the  pilot 
project  area;  and  households  leaving  the 
pilot  project  area.  If  the  State  agency 
proposes  to  operate  EBT  on  less  than  a 
statewide  basis  for  an  indefinite  period 
of  time,  costs  for  the  combined  coupon 
and  EBT  systems  shall  be  reported  and 
compared  to  the  coupon  system  costs. 

(d)  Expansion  Requirements.  After  a 
minimum  of  six  months  of  pilot  project 
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operation  with  the  full  pilot  caseload, 
the  State  agency  may  decide  to  expand 
the  EBT  system.  If  expansion  is  selected, 
the  State  agency  shall  submit  an  APD 
Update  to  request  FNS  approval  to 
implement  and  operate  the  EBT  system 
in  areas  beyond  the  pilot  project  area. 
The  APD  Update  shall  contain  the 
following: 

(1)  A  proposed  expansion  budget  for 
FNS'  review  and  approval; 

(2)  A  cost  analysis  in  accordance  with 
paragraph  (c](5]  of  this  section; 

(3)  An  Implementation  Plan.  At  a 
minimum,  the  Implementation  Plan  for 
expansion  of  the  EBT  system  shall 
provide: 

(i)  A  description  of  the  tools, 
procedures,  detailed  schedules,  and 
resources  needed  to  implement  the 
expanded  EBT  system.  The  State  agency 
shall  also  include  equipment  acquisition 
and  installation  requirements  and 
ordering  schedules,  pre-implementation 
and  ongoing  training  for  households  and 
retailers,  and  system  testing  in  the 
expansion  implementation  plan.  The 
plan  shall  include  a  phase-in  strategy 
which  permits  a  measured  and  orderly 
training  schedule  without  disrupting  the 
normal  shopping  patterns  and 
operations  of  participating  households 
and  food  retailers.  Training  of 
households,  retailers  or  their  instructors, 
and  State  agency  personnel  shall  be 
coordinated  with  the  installation  of 
equipment  in  retail  stores; 

(ii)  A  description  of  any  transition 
period  whereby  the  EBT  system  and  a 
coupon  issuance  system  will  operate 
concurrently.  The  transition  period  shall 
enable  the  State  agency  to  fine  tune  the 
EBT  system  and  make  any  corrective 
actions  necessary  to  meet  contractual 
requirements.  Specifically,  a  transition 
period  shall  include  ongoing  training, 
document  updates,  equipment 
maintenance,  on-site  support  and 
system  adjustments  as  needed  to  meet 
Food  Stamp  Program  requirements. 

(iii]  The  names,  titles,  addresses,  and 
telephone  numbers  of  the  persons 
responsible  for  coordinating  expansion 
activities;  and, 

(4)  A  description  of  any  necessary 
system  design  changes,  including 
software  modiHcations  and/or 
modifications  of  equipment 
configurations.  The  design  changes  shall 
be  documented  within  the  APD  Update 
or  provided  to  FNS  for  approval 
separately  upon  completion; 

(5)  An  assessment  of  the  effects  the 
EBT  pilot  project  had.  if  any.  on  program 
participation  during  the  pilot  operation. 

(e)  Functional  Requirements.  The 
State  agency  shall  ensure  that  the  EBT 
system  is  capable  of  performing  the 


following  functional  requirements  prior 
to  implementation: 

(1)  Authorizing  Household  Benefits,  (i) 
Issuing  and  replacing  EBT  cards  to 
eligible  households; 

(ii)  Assigning  or  permitting  eligible 
households  to  select  personal 
identification  numbers  (PINs)  at  least 
four  digits  in  length; 

(iii)  Establishing  benefit  cards  and 
accounts  with  the  central  computer 
database; 

(iv)  Maintaining  the  master  household 
issuance  record  file  data  and  current 
authorization  information: 

(v)  Training  households  and  other 
users  in  system  usage; 

(vi)  Authorizing  benefit  delivery; 

(vii)  Posting  benefits  to  each 
household's  account  for  regular  and 
supplemental  issuances; 

(viii)  Providing  households  with 
access  to  information  on  benefit 
availability; 

(ix)  Ensuring  the  privacy  of  household 
data  and  providing  benefit  and  data 
security; 

(x)  Inventorying  and  securing 
accountable  documents;  and 

(xi)  Zeroing  out  beneflt  accounts  and 
other  account  authorization  activity. 

(2)  Providing  Food  Benefits  to 
Households,  (i)  Verifying  the  identity  of 
authorized  households  or  authorized 
household  representatives  at  issuance 
terminals  or  POS; 

(ii)  Verifying  the  PIN  and/or  PIN 
offset,  primary  account  number  (PAN), 
terminal  identification  number  and 
retailer  identification  number; 

(iii)  Determining  the  sufficiency  of  the 
household's  account  balance  in  order  to 
debit  or  credit  household  benefit 
accounts  at  the  point-of-sale; 

(iv)  Sending  messages  authorizing  or 
rejecting  purchases; 

(v)  Providing  back-up  purchase 
procedures  when  the  system  is 
unavailable; 

(vi)  Ensuring  that  benefits  are 
available  and  carried  over  from  month- 
to-month. 

(vii)  Converting  EBT  benefits  to 
coupons  in  accordance  with  paragraph 
(f)(4)  of  this  section;  and 

(viii)  Responding  to  issuance 
problems  in  a  timely  manner. 

(3)  Crediting  Retailers  and  Financial 
Institutions  for  Redeemed  Benefits,  (i) 
Verifying  electronic  transactions  flowing 
to  or  from  participating  retailers'  bank 
accounts; 

(ii)  Creating  and  maintaining  a  file 
containing  the  individual  records  of  EBT 
transactions; 

(iii)  Totalling  all  credits  accumulated 
by  each  retailer, 


(iv)  Providing  balance  information  to 
retailers  or  third  party  processors  from 
individual  POS  terminals,  as  needed; 

(v)  Providing  each  retailer  information 
on  total  deposits  in  the  system  on  a 
daily  basis; 

(vi)  Preparing  a  daily  tape  in  a 
National  Automated  Clearinghouse 
format  or  other  process  approved  by 
FNS  with  information  on  benefits 
redeemed  for  each  retailer  and  in 
summary; 

(vii)  Transmitting  the  automated 
clearinghouse  (ACH)  tape  to  a  financial 
institution  for  transmission  through  the 
ACH  or  other  method  approved  by  FNS; 

(viii)  Transferring  the  information  on 
the  ACH  tape  or  other  process  approved 
by  FNS  containing  daily  redemption 
activity  of  each  retailer  to  the  FNS 
Minneapolis  Computer  Support  Center 
at  least  once  weekly.  Transmittal  may 
be  by  tape,  disc,  remote  job  entry  or 
other  means  acceptable  to  FNS. 

(4)  Managing  Retailer  Participation. 
The  State  agency  shall: 

(i)  Convey  retailer  authorization 
information  provided  by  FNS  to  the 
system  operator  and  follow  up  on 
actions  taken  regarding  any 
disqualification,  de-authorization  or 
withdrawal  by  an  authorized  food 
retailer  from  the  Food  Stamp  Program 
within  two  business  days  after  receipt; 

(ii)  Add  newly  authorized  food  retail 
stores  to  the  EBTT  system  within  two 
weeks  after  FNS  authorization  notice. 
Newly  authorized  retailers  choosing 
third  party  processors  or  deploying  their 
own  terminals  shall  be  permitted  to 
access  the  system  within  30  days; 

(iii)  Ensure  that  only  currently 
authorized  retailers  can  access  the 
system; 

(iv)  Monitor  food  retailers  to  ensure 
that  equipment  deployment  complies 
with  paragraph  (g)(4)  of  this  section; 

(v)  Ensure  that  equipment  and 
supplies  are  maintained  in  working 
order  for  retail  stores  equipped  by  the 
State  agency  or  its  contractor. 
Equipment  shall  be  replaced  or  repaired 
within  24  hours; 

(vi)  Ensure  that  retail  store  employees 
are  trained  in  system  operation  prior  to 
implementation; 

(vii)  Provide  a  mechanism  for 
compliance  investigations  which  permits 
authorized  investigators  to  have  access 
to  the  system  in  order  to  conduct 
investigations  of  program  abuse  and 
cilleged  violations. 

(f)  Household  Participation.  (1) 
Transaction  Limits.  No  minimum  dollar 
amount  per  transaction  nor  maximum 
limit  on  the  number  of  transactions  shall 
be  established. 
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(iv)  Providing  balance  information  to 
retailers  or  third  party  processors  from 
individual  POS  terminals,  as  needed; 

(v)  Providing  each  retailer  information 
on  total  deposits  in  the  system  on  a 
daily  basis; 

(vi)  Preparing  a  daily  tape  in  a 
National  Automated  Clearinghouse 
format  or  other  process  approved  by 
FNS  with  information  on  benefits 
redeemed  for  each  retailer  and  in 
summary; 

(vii)  Transmitting  the  automated 
clearinghouse  (ACH)  tape  to  a  financial 
institution  for  transmission  through  the 
ACH  or  other  method  approved  by  FNS; 

(viii)  Transferring  the  information  on 
the  ACH  tape  or  other  process  approved 
by  FNS  containing  daily  redemption 
activity  of  each  retailer  to  the  FNS 
Minneapolis  Computer  Support  Center 
at  least  once  weekly.  Transmittal  may 
be  by  tape,  disc,  remote  job  entry  or 
other  means  acceptable  to  FNS. 

(4)  Managing  Retailer  Participation. 
The  State  agency  shall: 

(i)  Convey  retailer  authorization 
information  provided  by  FNS  to  the 
system  operator  and  follow  up  on 
actions  taken  regarding  any 
disqualification,  de-authorization  or 
withdrawal  by  an  authorized  food 
retailer  from  the  Food  Stamp  Program 
within  two  business  days  after  receipt; 

(ii)  Add  newly  authorized  food  retail 
stores  to  the  EBT  system  within  two 
weeks  after  FNS  authorization  notice. 
Newly  authorized  retailers  choosing 
third  party  processors  or  deploying  their 
own  terminals  shall  be  permitted  to 
access  the  system  within  30  days; 

(iii)  Ensure  that  only  currently 
authorized  retailers  can  access  the 
system; 

(iv)  Monitor  food  retailers  to  ensure 
that  equipment  deployment  complies 
with  paragraph  (g)(4)  of  this  section; 

(v)  Ensure  that  equipment  and 
supplies  are  maintained  in  working 
order  for  retail  stores  equipped  by  the 
State  agency  or  its  contractor. 
Equipment  shall  be  replaced  or  repaired 
within  24  hours; 

(vi)  Ensure  that  retail  store  employees 
are  trained  in  system  operation  prior  to 
implementation; 

(vii)  J>rovide  a  mechanism  for 
compliance  investigations  which  permits 
authorized  investigators  to  have  access 
to  the  system  in  order  to  conduct 
investigations  of  program  abuse  and 
•jUeged  violations. 

(f)  Household  Participation.  (1) 
Transaction  Limits.  No  minimum  dollar 
amount  per  transaction  nor  maximum 
limit  on  the  number  of  transactions  shall 
be  established. 
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(2)  Access  to  Balances.  Households 
shall  be  permitted  to  determine  their 
food  stamp  account  balances  without 
making  a  purchase  or  standing  in  a 
checkout  line.  The  State  agency  shall 
ensure  that  the  EBT  system  is  capable  of 
providing  a  transaction  history  for  a 
period  of  up  two  months  to  households 
upon  request. 

(3)  Transaction  Receipts.  Households 
shall  be  provided  printed  receipts  at  the 
time  of  transaction.  At  a  minimum  this 
information  shall: 

(i)  State  the  date,  merchant's  name 
and  location,  transaction  type, 
transaction  amount  and  remaining 
balance  for  the  food  stamp  account; 

(ii)  Comply  with  the  requirements  of 
12  CFR  part  205  (Regulation  E)  in 
addition  to  the  requirements  of  this 
section;  and 

(iii)  Identify  the  food  stamp  household 
member's  account  number  (the  PAN)  or 
a  coded  transaction  number.  The 
household's  name  shall  not  appear  on 
the  receipt  except  when  a  signature  is 
required  when  utilizing  a  manual 
transaction  voucher. 

(4)  Issuance  and  Replacement  of 
Cards  or  PINs.  (i)  The  State  agency  shall 
be  prohibited  from  mailing  an  EBT  card 
and  PIN  in  the  same  envelope  when 
issuing  benefit  cards  if  procedures  for 
PIN  assignment  are  adopted.  The  State 
agency  must  stagger  the  mailings  as  an 
additional  safeguard.  If  it  is  determined 
that  the  EBT  card  and  PIN  are  mailed 
together  in  the  same  envelope,  the  State 
agency  shall  replace  any  lost  or  stolen 
benefits  from  the  benefit  account. 
Benefits  lost  or  stolen  from  an  EBT 
account  when  the  appropriate  mailing 
procedures  are  followed  shall  not  be 
replaced: 

(ii)  The  State  agency  shall  replace 
EBT  cards  or  PINs  within  two  business 
days  following  notice  by  the  household 
to  the  State  agency. 

(iii)  The  State  agency  shall  ensure  that 
a  duplicate  account  is  not  established 
which  would  permit  households  to 
access  more  than  one  account  in  the 
system. 

(iv)  An  immediate  hold  shall  be 
placed  on  accounts  at  the  time  notice  is 
received  from  a  household  regarding  the 
need  for  card  or  PIN  replacement. 

(v)  The  State  agency  may  impose  a 
replacement  fee  with  the  approval  of 
FNS.  The  fee  shall  not  exceed  the  cost  to 
replace  the  card.  Any  card  replacement 
fee,  the  replacement  threshold, 
frequency  and  circumstances  to  which 
the  fee  shall  be  applicable  shall  be 
identified  when  submitting  the  Advance 
Planning  Document  for  FNS  approval. 

(5)  Benefit  Conversion,  (i)  Households 
entering  an  EBT  project  area  shall  be 
able  to  have  their  coupon  allotments 


converted  to  an  EBT  card  for  use  within 
the  EBT  system.  Households  leaving  an 
EBT  project  area  must  be  able  to 
convert  their  electronic  benefits  to 
coupons.  Conversion  shall  occur  within 
one  business  day  following  notice  to  the 
State  agency  by  the  household. 

(ii)  Requests  for  conversions  to  food 
coupons  solely  for  purposes  of  shopping 
outside  the  pilot  area  shall  be 
prohibited.  However,  the  State  agency 
may  allow  benefits  in  an  EBT  account  to 
be  converted  to  coupons  for  short-term 
absences  from  the  EBT  system  area  for 
family  emergencies  or  similar  isolated 
occurrences. 

(iii)  Splitting  food  stamp  benefits 
between  food  coupons  and  an  electronic 
benefit  access  card  at  the  time  of 
issuance  shall  not  be  permitted. 

(iv)  At  State  agency  option,  a  limit 
may  be  imposed  on  the  number  of 
conversions  per  household  that  may 
occur  during  an  annual  period. 

(v)  The  State  agency  shall  develop 
procedures  for  conversion  whenever  a 
household  has  left  a  State.  These 
procedures  shall  not  conflict  with 
mailing  restrictions  regarding 
Authorization  to  Participate  documents 
or  other  authorizing  documents. 

(vi)  The  State  agency  shall  round  EBT 
benefits  remaining  in  an  account  down 
to  the  nearest  dollar  amount  suitable  for 
coupon  issuance.  The  State  agency  shall 
require  the  household  to  spend  any 
remaining  balance  that  cannot  be 
converted  to  food  coupons.  If  a 
household  fails  to  spend  the  remaining 
benefits  within  one  week  after 
conversion  occurs,  the  State  agency 
shall  expunge  the  benefits  from  the 
account  and  report  the  adjustment  to  the 
Department. 

(6)  Stale  Account  Handling.  Stale 
benefit  accounts  are  those  food  stamp 
benefit  accounts  which  are  not  accessed 
for  three  months  or  longer. 

(i)  If  EBT  accounts  are  inactive  for 
three  months  or  longer,  the  State  agency 
may  siore  such  benefits  off-line. 

(A)  Benefits  stored  off-line  shall  be 
made  available  upon  reapplication  or  re- 
contact  by  the  household; 

(B)  The  State  agency  shall  attempt  to 
notify  the  household  of  its  action  before 
storage  of  the  benefits  off-line  and 
describe  the  steps  necessary  to  bring  the 
benefits  back  on-line; 

(ii)  The  State  agency  may  expunge 
benefits  that  have  not  been  accessed  by 
the  household  for  a  period  of  one  year  or 
longer.  Issuance  reports  shall  reflect  the 
adjustment  to  the  State  agency  issuance 
totals. 

(iii)  Procedures  shall  be  established  to 
permit  the  appropriate  managers  to 
adjust  benefits  that  have  already  been 
posted  to  a  benefit  account  prior  to  the 


household  accessing  the  account;  or, 
after  an  account  has  become  dormant  or 
the  household  has  not  used  ihe  funds 
which  remain  after  conversion.  These 
procedures  shall  be  utilized  if  an 
account  has  been  erroneously  debited  or 
credited.  The  procedures  shall  also  be 
applicable  to  removing  stale  accounts 
for  off-line  storage  of  benefits  or  when 
the  benefits  are  expunged.  Whenever 
benefits  are  expunged  or  stored  off-line, 
the  State  agency  shall  document  the 
date,  amount  of  the  benefits  and  storage 
location  in  the  household  case  file. 

(7)  Timely  Benefit  A  vailability.  The 
State  agency  shall  ensure  that  the  EBT 
system  complies  with  the  expedited 
service  benefit  delivery  standard  and 
the  normal  application  processing 
standards  prescribed  by  $  273.2  and 

§  274.2  of  this  chapter. 

(8)  Access  to  Retail  Stores.  The  EBT 
system  shall  provide  for  minimal 
disruption  of  access  to  and  service  in 
retail  stores  by  eligible  households. 
Checkout  lanes  equipped  with  POS 
devices  shall  be  made  available  to  Food 
Stamp  households  during  all  retail  store 
hours  of  operation. 

(9)  Household  Training.  The  Stste 
agency  shall  provide  training  to  each 
household  prior  to  implementation  and 
during  ongoing  operation  of  the  EBT 
system,  as  needed.  The  household 
training  shall  include  content  which  will 
familiarize  each  household  with  the 
provisions  of  paragraphs  (0(1)  through 
(f)(7)  of  this  section.  Households  shall 
also  be  notified  of  the  procedures  for 
manual  transactions  and  re- 
presentation, the  appropriate  utilization 
and  security  of  PINs  and  the  households' 
responsibilities  for  reporting  loss  or 
damage  to  the  EBT  card  and  who  to 
report  them  to,  both  during  and  outside 
business  hours.  State  agencies  may 
incorporate  training  functions  for  an 
EBT  system  into  certification 
procedures. 

(g)  Retailer  Participation.  (1)  Ail 
authorized  retailers  must  be  afforded 
the  opportunity  to  participate  in  the  EBT 
system. 

(i)  Retailers  who  do  not  have 
immediate  access  to  telephones  at  the 
time  of  purchase  shall  be 
accommodated  by  an  alternative  system 
(e.g.,  manual  vouchers  with  preliminary 
or  delayed  telephone  verification)  for 
redeeming  food  sales  to  eligible  food 
stamp  customers.  These  retailers  include 
stationary  food  stores  which  opt  to 
make  home  deliveries  to  food  stamp 
households,  house-to-house  trade  routes 
which  operate  on  standing  orders  from 
customers,  e.g.,  milk  and  bread  delivery 
routes,  food  buying  cooperatives 
authorized  to  participate  as  well  as 
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other  food  retailers  authorized  under 
9  278.1  of  this  chapter.  Prior  to  delivery 
or  upon  returning  to  the  store,  the 
retailer  shall  telephone  the  EBT  central 
computer  or  hotline  number  to  log  the 
transaction  and  obtain  an  authorization 
number.  If  authorization  cannot  be 
obtained  before  or  at  the  time  of 
purchase,  the  retailer  assumes  the  risk 
for  sufficient  benefits  being  available  in 
the  household's  account.  Any  alternate 
method  cannot  be  burdensome  on  either 
the  household  or  the  retailer,  and  it  must 
include  acceptable  privacy  and  security 
features.  Such  systems  shall  only  be 
available  to  retailers  that  cannot 
accommodate  on-line  transactions  at  the 
time  of  sale. 

(ii]  Newly  authorized  retailers  shall 
have  access  to  the  EBT  system  within 
two  weeks  after  the  receipt  of  the  FNS 
authorization  notice.  However, 
whenever  a  retailer  chooses  to  employ  a 
third  party  processor  to  drive  its 
terminals  or  elects  to  drive  its  own 
terminals,  access  to  the  system  shall  be 
accomplished  within  a  30  day  period  or 
a  mutually  agreed  upon  Ume  to  enable 
the  third  party  interface  specifications 
and  any  State  required  functional 
certification  to  be  performed  by  the 
State  agency  and/or  its  contractor. 

(2)  Authorized  retailers  shall  not  be 
required  to  pay  costs  essential  to  and 
directly  attributable  to  EBT  system 
operations  as  long  as  the  equipment  or 
services  are  provided  by  the  State 
agency  or  its  contractor  and  are  utilized 
solely  for  the  Food  Stamp  Program.  In 
addition,  if  Food  Stamp  Program 
equipment  is  deployed  under  contract  to 
the  State  agency,  the  State  agency  may, 
with  USDA  approval,  share  appropriate 
costs  with  retailers  if  the  equipment  is 
also  utilized  for  commercial  purposes. 

(3)  The  State  agency  shall  ensure  that 
a  sufficient  number  of  authorized  food 
retailers  have  agreed  to  participate 
throughout  the  area  in  which  the  EBT 
system  will  operate  to  ensure  that 
eligible  food  stamp  households  will  not 
suHer  a  significant  reduction  in  their 
choice  of  retail  food  stores  and  that  a 
sufficient  number  of  retail  food  stores 
serving  minority  language  populations 
are  participating. 

(4)  The  EBT  system  shall  be 
implemented  and  operated  in  a  manner 
that  maintains  equal  treatment  for  food 
stamp  households  in  accordance  with 

S  278.2(b)  of  this  chapter.  The  following 
requirements  for  the  equal  treatment  of 
food  stamp  households  shall  directly 
apply  to  EBT  systems: 

(i)  Retailers  shall  not  establish  special 
checkout  lanes  which  are  only  for  food 
stamp  households  or  welfare  customers. 
However,  if  special  lanes  are  designated 
for  the  purpose  of  accepting  other 


electronic  debit  or  credit  cards  and/or 
other  payment  methods  such  as  checks, 
food  stamp  customers  with  EBT  cards 
may  also  be  assigned  to  such  lanes; 

(ii)  POS  terminals  shall  be  deployed 
as  follows  in  EBT  systems  requiring  food 
stamp  households  to  participate: 

(A)  For  an  authorized  food  retail  store 
with  food  stamp  benefit  redemption 
amounting  to  15  percent  or  more  of  total 
food  sales,  all  checkout  lanes  shall  be 
equipped; 

(B)  For  an  authorized  food  retail  store 
with  Food  Stamp  benefit  redemptions 
representing  less  than  15  percent  of  total 
food  sales,  supermarkets  shall,  at  a 
minimum,  receive  one  terminal  for  every 
$11,000  in  monthly  redemption  activity 
up  to  the  nimiber  of  lanes  per  store.  All 
other  food  retailers  shall  receive  one 
terminal  for  every  $8,000  in  monthly 
redemption  activity  up  to  the  number  of 
lanes  per  store.  With  FNS  approval,  a 
State  agency  may  utiHze  an  alternative 
deployment  formula  that  permits 
equipment  deployment  at  higher  levels 
than  required  by  this  paragraph  up  to 
the  number  of  lanes  in  each  store.  The 
State  agency  shall  review  terminal 
deployment  on  a  yearly  basis. 

(C)  For  newly  authorized  food 
retailers  and  authorized  food  retailers 
bordering  the  EBT  system  area,  the 
State  agency  and  food  retailer  shall 
negotiate  a  mutually  agreed  level  of 
terminal  deployment  up  to  the  number 
of  lanes  per  store.  The  State  agency  may 
consult  with  the  appropriate  FNS  field 
office  in  order  to  determine  the  previous 
food  stamp  redemption  activity  that 
could  be  utilized  in  determining  the 
initial  number  of  terminals  to  deploy  in 
newly  authorized  retailers  or  border 
stores.  Redemption  information  shall 
remain  confidential.  Any  food  retailer 
shall  be  able  to  submit  further  evidence 
that  it  warrants  additional  terminals 
after  the  initial  POS  terminals  are 
deployed.  The  State  agency  shall  be 
authorized  to  remove  excess  terminals  if 
actual  redemption  activity  warrants  a 
reduction. 

(5)  The  State  agency  shall  ensure  that 
the  EBT  system  provides  credits  to  the 
financial  institution  holding  the 
accoimts  for  retailers  or  third  party 
processors  within  two  business  days  of 
the  daily  cut-over  period  for  retailer 
settlement.  The  cut-over  period  is  the 
time  of  day  established  by  the  system  in 
which  a  transaction  day  is  established 
for  settlement  and  reconciliation. 

(6)  The  State  agency  shall  enter  into 
an  agreement  with  each  authorized  food 
retailer.  The  retailer  agreement  shall 
describe  the  terms  and  conditions  of 
participation  in  the  Food  Stamp  EBT 
system.  At  a  minimum,  the  agreement 
shall: 


(i)  Describe  all  terms  and  conditions 
with  respect  to  equipment  ownership, 
lease  arrangements,  handling  and 
maintenance  for  which  the  State  agency 
and  merchant  are  liable; 

(ii)  Describe  the  agreed  upon 
procedures  and  policies  for  participation 
and  withdrawal  from  the  EBT  system; 

(iii)  Comply  with  all  Food  Stamp 
Program  regulations  with  respect  to 
retailer  participation  in  the  program  and 
treatment  of  Food  Stamp  Program 
households.  This  shall  include  specific 
requirements  with  respect  to  the 
deployment  of  terminals  and  the 
identification  of  checkout  lanes  for  food 
stamp  customers: 

(iv)  Delineate  the  liabilities  during 
system  downtime  and  the  associated 
responsibilities  of  each  party  with 
respect  to  the  use  of  off-line  and/or 
manually  entered  data,  paper  vouchers, 
and  re-presented  vouchers. 

(h)  Performance  and  Technical 
Standards.  The  State  agency  shall 
ensure  that  EBT  systems  comply  with 
POS  standards  established  by  ANSI  or 
ISO  where  applicable.  In  addition,  the 
State  agency  shall  ensure  that  the  EBT 
system  meets  performance  and  technical 
standards  in  the  areas  of  system 
processing  speeds,  system  availability 
and  reliability,  system  security,  system 
ease-of-use,  minimum  card 
requirements,  performance  bonding,  and 
a  minimum  transaction  set.  With  prior 
written  approval  from  FNS,  the  State 
agency  may  utilize  the  prevailing 
industry  performance  standards  in  its 
region  in  lieu  of  those  identified  in  this 
section.  The  standards  shall  be  included 
in  all  requests  for  proposals  and 
contracts. 

(1)  System  Processing  Speeds,  (i)  For 
leased  line  systems,  98  percent  of  EBT 
transactions  shall  be  processed  within 
10  seconds  or  less  and  all  EBT 
transactions  shall  be  processed  within 
15  seconds.  Leased  line  systems  rent 
telecommunications  carriers  specifically 
to  connect  to  the  central  authorizing 
computer.  For  dial-up  systems.  95 
percent  of  the  EBT  transactions  shall  be 
processed  within  15  seconds  or  less  and 
all  EBT  transactions  shall  be  processed 
within  20  seconds  or  less.  Dial-up 
systems  utilize  existing 
telecommunications  lines  to  dial  up  and 
connect  to  the  central  computer  at  the 
time  of  the  transaction.  Processing 
response  time  shall  be  measured  at  the 
POS  terminal  from  the  time  the  "enter" 
or  "send"  key  is  pressed  to  the  receipt 
and  display  of  authorization  or 
disapproval  information.  Third  party 
processors,  as  defined  in  paragraph 
(h)(5)  of  this  section,  shall  be  required 
by  the  State  agency  to  comply  with  the 
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(i)  Describe  all  terms  and  conditions 
with  respect  to  equipment  ownership, 
lease  arrangements,  handling  and 
maintenance  for  which  the  State  agency 
and  merchant  are  liable; 

(ii)  Describe  the  agreed  upon 
procedtires  and  policies  for  participation 
and  withdrawal  from  the  EHT  system; 

(iii)  Comply  with  all  Food  Stamp 
Program  regulations  with  respect  to 
retailer  participation  in  the  program  and 
treatment  of  Food  Stamp  Program 
households.  This  shall  include  specific 
requirements  with  respect  to  the 
deployment  of  terminals  and  the 
identification  of  checkout  lanes  for  food 
stamp  customers: 

(iv)  Delineate  the  liabilities  during 
system  downtime  and  the  associated 
responsibilities  of  each  party  with 
respect  to  the  use  of  off-line  and/or 
manually  entered  data,  paper  vouchers, 
and  re-presented  vouchers. 

(h)  Performance  and  Technical 
Standards.  The  State  agency  shall 
ensure  that  EBT  systems  comply  with 
POS  standards  established  by  ANSI  or 
ISO  where  applicable.  In  addition,  the 
State  agency  shall  ensure  that  the  EBT 
system  meets  performance  and  technical 
standards  in  the  areas  of  system 
processing  speeds,  system  availability 
and  reliability,  system  security,  system 
ease-of-use,  minimum  card 
requirements,  performance  bonding,  and 
a  minimum  transaction  set  With  prior 
written  approval  from  FNS.  the  State 
agency  may  utilize  the  prevailing 
industry  performance  standards  in  its 
region  in  lieu  of  those  identified  in  this 
section.  The  standards  shall  be  included 
in  all  requests  for  proposals  and 
contracts. 

(1)  System  Processing  Speeds,  (i)  For 
leased  line  systems,  98  percent  of  EBT 
transactions  shall  be  processed  within 
10  seconds  or  less  and  all  EBT 
transactions  shall  be  processed  within 
15  seconds.  Leased  line  systems  rent 
telecommunications  carriers  specifically 
to  connect  to  the  central  authorizing 
computer.  For  dial-up  systems,  95 
percent  of  the  EBT  transactions  shall  be 
processed  within  15  seconds  or  less  and 
all  EBT  transactions  shall  be  processed 
within  20  seconds  or  less.  Dial-up 
systems  utilize  existing 
telecommunications  lines  to  dial  up  and 
connect  to  the  central  computer  at  the 
time  of  the  transaction.  Processing 
response  time  shall  be  measured  at  the 
POS  terminal  from  the  time  the  "enter" 
or  "send"  key  is  pressed  to  the  receipt 
and  display  of  authorization  or 
disapproval  information.  Third  party 
processors,  as  defined  in  paragraph 
(h)(5]  of  this  section,  shall  be  required 
by  the  State  agency  to  comply  with  the 


same  processing  response  times 
required  of  the  primary  processor. 

(ii)  The  EBT  system  shall  provide 
reports,  as  determined  by  the  State 
agency,  that  document  transaction 
processing  response  time  and  the 
number  and  type  of  problematic 
transactions  that  could  not  be  processed 
within  the  standard  response  time. 

(2)  System  Availability  and 
Reliability,  (i)  The  EBT  system  central 
computer  shall  be  available  99.9  percent 
of  scheduled  up-time,  24  hours  a  day, 
seven  days  per  week.  Scheduled  up-time 
shall  mean  the  time  the  database  is 
available  for  transactions  excluding 
scheduled  downtime  for  routine 
maintenance.  The  total  system, 
including  the  system's  central  computer, 
any  network  or  intermediate  processing 
facilities  and  cardholder  authorization 
processors,  shall  be  available  98  percent 
of  scheduled  time.  24  hours  per  day.  7 
days  per  week.  Scheduled  downtime  for 
routine  maintenance  shall  occur  during 
non-peak  transaction  periods.  State 
certification  procedures  shall  determine 
whether  intermediate  processing 
facilities  and  cardholder  authorization 
processors  are  capable  of  complying 
with  system  availability  standards 
prescribed  herein  prior  to  permitting  the 
interface  with  the  central  computer 
system. 

(ii)  The  system  centralcomputer  shall 
permit  no  more  than  2  inaccurate  EBT 
transactions  for  every  10,000  EBT 
transactions  processed.  The 
transactions  to  be  included  in  measuring 
system  accuracy  shall  include  all  types 
of  transactions  permitted  at  POS 
terminals,  manual  transactions  entered 
into  the  system,  credits  to  household 
accounts,  and  funds  transfers  to  retailer 
accounts. 

(iii)  Reconciliation  reports  and  other 
information  regarding  problematic 
transactions  shall  be  made  available  to 
the  State  agency  by  the  system  operator, 
individual  retailers,  households  or 
financial  institutions  as  appropriate. 
Reports  on  problematic  transactions, 
including  inaccurate  transactions  shall 
be  delineated  by  the  source  of  the 
problem  such  as  card  failure,  POS 
terminal  failure,  interruption  of 
telecommunications,  or  other  component 
failure.  Errors  shall  be  resolved  in  a 
timely  manner. 

(3)  Sytem  Security.  As  an  addition  or 
component  of  the  Security  Program 
required  of  Automated  Data  Processing 
systems  prescribed  under  §  277.18{p)  of 
this  chapter,  the  State  agency  shall 
ensure  that  the  following  EBT  security 
requirements  are  established: 

(i)  Storage  and  control  measures  to 
control  blank  unissued  EBT  cards  and 
PINs,  and  unused  or  spare  POS  devices; 


(ii)  Measures  to  ensure 
communication  access  control. 
Communication  controls  shall  include 
the  transmission  of  transaction  data  and 
issuance  information  from  point-of-sale 
terminals  to  work-stations  and  terminals 
at  the  data  processing  center.  The 
following  specific  security  measures 
shall  be  included,  as  appropriate,  in  the 
system  design  documentation,  operating 
procedures  or  the  State  agency  Security 
Program: 

(A)  Computer  haridware  controls  that 
ensure  acceptance  of  data  from 
authorized  terminals  only.  These 
controls  shall  include  the  use  of 
mechanisms  such  as  retailer 
identification  codes,  terminal  identifiers 
and  user  identification  codes,  and/or 
other  mechanisms  and  procedures 
recognized  by  the  industrj'; 

(B)  Software  controls,  placed  at  either 
the  terminal  or  central  computer  or  both, 
that  establish  separate  control  files 
containing  lists  of  authorized  retailers, 
terminal  identifying  codes,  and  user 
access  and  identification  codes.  EBT 
system  software  controls  shall  include 
separate  checks  against  the  control  files 
in  order  to  validate  each  transaction 
prior  to  authorization; 

(C)  Communications  network  security 
that  utilizes  the  Data  Encryption 
Standard  algorithm.  Other  security  may 
include  authentication  codes  and  check- 
sum digits,  in  combination  with  data 
encoded  on  the  magnetic  stripe  such  as 
the  PIN  and/or  PIN  offset,  to  ensure 
data  security  during  electronic 
transmission.  Any  of  the  network 
security  measures  may  be  utilized 
together  or  separately  and  may  be 
applied  at  the  terminal  or  central 
computer  as  indicated  in  the  approved 
system  design  to  enstire 
communications  control; 

(D)  Manual  procedures  that  provide 
for  secure  access  to  the  system  with 
minimal  risk  to  household  or  retailer 
accounts.  Manual  procedures  may 
include  the  utilization  of  manager 
identification  codes  in  obtaining 
telephonic  authorization  from  the 
central  computer  system;  requirements 
for  separate  entry  with  audio  response 
unit  verification  and  authorization 
number;  and/or  the  utilization  of  24  hour 
hotline  telephone  numbers  to  authorize 
transactions. 

(iii)  Message  validation  shall  include 
but  shall  not  be  limited  to: 

(A)  Message  format  checks  for 
completeness  of  the  message,  correct 
order  of  data,  existence  of  control 
characters,  number  and  size  of  data 
fields  and  appropriate  format  standards 
as  specified  in  the  approved  system 
design: 


(B)  Range  checks  for  acceptable  date 
fields,  number  and  valid  account 
numbers,  purchase  and  refund  upper 
limitations  in  order  to  prevent  and 
control  damage  to  the  system  accounts; 

(C)  Reversals  of  messages  that  are  not 
fully  processed  and  recorded. 

(iv)  Administrative  and  operational 
procedures  shall  ensure  that: 

(A)  Functions  affecting  an  account 
balance  are  separated  or  dual  controlled 
during  processing  and  when  requesting 
Federal  reimbursement  through  a 
concentrator  bank  under  the  provisions 
of  paragraph  (i)  of  this  section.These 
functions  may  include  but  are  not 
limited  to  the  set  up  of  accounts, 
transmittal  of  funds  to  and  from 
accounts,  access  to  files  to  change 
account  records,  and  transmittal  of 
retailer  deposits  to  the  ACH  network  or 
other  means  approved  by  FNS  for 
crediting  retailer  bank  accounts: 

(B)  Passwords,  identity  codes  or  other 
security  procedures  must  be  utilized  by 
State  agency  or  local  personnel  and  at 
data  processing  centers: 

(C)  Software  programming  changes 
shall  be  dual  controlled  to  the  extent 
possible: 

(D)  System  operations  functions  shall 
be  segregated  from  reconciliation  duties 

(v)  A  separate  EBT  security 
component  shall  be  incorporated  into 
the  State  agency  Security  Program  for 
ADP  systems  where  appropriate  and  as 
prescribed  under  i  277.18(p)  of  this 
chapter.  The  periodic  risk  analyses 
required  by  the  Security  Program  shall 
address  the  following  items  specific  to 
an  EBT  system: 

(A)  EBT  system  vulnerability  to  theft 
and  unauthorized  use: 

(B)  Completeness  and  timeliness  of 
the  reconciliation  system; 

(C)  Vulnerability  to  tampering  with  or 
creating  household  accounts: 

(D)  Erroneous  posting  of  issuances  to 
household  accounts: 

(E)  Manipulation  of  retailers'  accounts 
such  as  creation  of  false  transactions  or 
intrusion  by  unauthorized  computer 
users: 

(F)  Capability  to  monitor  systematic 
abuses  at  POS  terminals  such  as  debits 
for  a  complete  allotment,  excessive 
manual  issuances,  and  multiple  manual 
transactions  at  the  same  time.  Such 
monitoring  may  be  accomplished 
through  the  use  of  exception  reporting; 

(G)  Tampering  with  information  on 
the  ACH  tape  or  similar  information 
utilized  in  a  crediting  method  approved 
by  FNS;  and. 

(H)  The  availability  of  a  complete 
audit  trail.  A  complete  audit  trail  shall, 
at  a  minimum,  be  able  to  provide  a 
complete  transaction  history  of  each 
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individual  system  activity  that  affects 
an  account  balance.  The  audit  trail  shall 
include  the  tracking  of  issuances  from 
the  Master  File  and  Issuance  File, 
network  transactions  from  point-of-sale 
tenninals  to  EBT  central  computer 
database  and  system  file  updates. 

(vi)  The  State  agency  shall 
incorporate  the  contingency  plan 
approved  by  FNS  into  the  Security 
Program. 

(4)  System  Ease-of-Use.  The  State 
agency  shall  ensure  that  the  EBT  system 
maximizes  the  characteristics  of  the 
system  ease-cf-use  for  households, 
retailers  and  State  agency  personnel 

(i)  For  all  system  users,  the  State 
agency  shall  ensure  that  the  system: 

(A)  Minimizes  the  number  of  separate 
steps  required  to  complete  a  transaction; 

(B)  Minimizes  the  number  of  codes  or 
commands  needed  to  make  use  of  the 
system; 

(C)  Makes  available  dear  and 
comprehensive  account  balance 
information  with  a  minimum  number  of 
actions  necessary; 

(D)  Provides  training  and  instructions; 

(E)  Makes  available  prompts  on  POS 
terminals  or  balance  only  terminals, 
where  appropriate;  and 

(F)  Identifies  procedures  for  problem 
resolution. 

(ii)  In  addition  to  the  requirements  of 
paragraph  (h){4)(i)  of  this  section,  the 
State  agoicy  shall  ensure  that  retailers 
utilizing  the  EBT  system: 

(A)  Have  available  manual  backup 
procedures; 

(B)  Can  obtain  timely  information  on 
daily  credits  to  their  banks; 

(C)  Have  available  deposit 
infnntation  in  a  format  readily 
comparable  to  information  maintained 
in  the  store;  and 

(D)  Have  available  instructions  on 
resolving  problems  with  equipment  and 
retailer  accoimts. 

(5)  Third  Party  Processors.  Third 
party  processors  are  financial 
institutions,  cardholder  authorization 
processors  other  than  the  party  with 
which  the  State  agency  has  contracted 
for  EBT  services,  and  food  retailers 
driving  their  own  terminals  that  are 
capable  of  relaying  electronic 
transactions  to  a  central  database 
computer  for  authorization.  The  State 
agency  shall  afford  retailers  the 
opporttmity  to  select  a  third  party 
processor  or  drive  their  own  terminals 
and  shall  provide  interface 
specifications  and  certification 
standards  in  order  for  the  third  party 
processor  and/or  retailer  to  participate 
in  the  EBT  system. 

(i)  In  order  to  participate  in  a  Food 
Stamp  Program  EBT  system,  a  third 
party  processor  or  retailer  driving  its 


own  POS  terminals  must  be  able  to  meet 
all  third  party  interface  specifications 
and  certification  standards  associated 
with  this  section.  The  State  agency  shall 
publish  the  third  party  interface 
specifications  prior  to  implementation  of 
the  EBT  system  to  enable  third  party 
processors  or  retailers  driving  their  own 
terminals  to  access  the  database.  Third 
party  processors  shall  undergo 
functional  and  acceptance  tests  as 
specified  by  the  State  agency; 

(ii)  Third  party  processors  or  food 
retailers  driving  their  own  terminals 
shall  be  liable  for  transactions  until  the 
transaction  has  been  electronically 
accepted  by  the  contracted  vendor  or  an 
intermediate  processing  facility; 

(iii)  The  State  agency  shall  ensure  that 
third  party  processors  and  food  retailers 
driving  their  own  terminals  comply  with 
this  section  and  all  applicable  Food 
Stamp  Program  regulations. 

(6)  Minimum  Card  Requirements,  (i) 
The  State  agency  shall  ensure  that  the 
following  information  is  printed  on  the 
card  or  sleeve: 

(A]  The  address  of  the  office  where  a 
card  can  be  returned  if  found  or  no 
longer  in  use; 

(B)  The  statement  of 
nondiscrimination  which  reads  as 
follows:  "This  is  an  equal  opporttmity 
program.  If  you  believe  that  you  have 
been  the  victim  of  discrimination  in  your 
efforts  to  receive  food  stamp  benefits 
because  of  your  race,  color,  national 
origin,  age,  sex,  haiKlicap,  religion,  or 
political  beliefs,  write  immediately  to 
the  Administrator,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive. 
Alexandria,  Virginia  22302."  In  Ueu  of 
printing  the  required  information  on  the 
EBT  card,  the  State  agency  may  provide 
each  household  an  alternative  such  as  a 
jacket  or  sleeve  containing  the 
nondiscrimination  statement.  Prior  FNS 
approval  shall  be  required  to  adopt  an 
alternative  to  printing  the 
nondiscrimination  statement  and/or 
other  information  on  a  card  as 
prescribed  in  this  section. 

(ii)  FNS  reserves  the  right  to  require 
State  agencies  to  place  a  Department 
logo  (HI  the  EBT  card  and/or  sleeves  or 
jackets. 

(iii)  EBT  cards  and/or  sleeves  or 
jackets  shall  not  contain  the  name  of 
any  State  or  local  official.  EBT 
informational  materials  shall  not 
indicate  association  %vith  any  political 
party  or  other  pohtical  affiliation. 

(7)  POS  Terminals.  POS  terminals 
shall  meet  the  following  requirements: 

(i)  Balance  information  shall  not  be 
displayed  on  the  screen  of  the  POS 
terminal: 

(ii)  PINs  shall  not  be  displayed  at  the 
terminal;  and 


(iii)  Data  encryption  shall  occur  at  the 
terminaL 

(8)  Performance  Bonding.  The  State 
agency  may  require  a  performance  bond 
in  accordance  with  §  277.8  of  this 
chapter  or  utilize  other  contractual 
clauses  it  deems  necessary  to  enforce 
the  requirements  of  this  section. 

(9)  Minimum  Transaction  Set.  At  a 
minimum,  the  State  agency  shall  ensure 
that  the  EBT  system,  including  third 
party  processors  and  retailers  driving 
their  own  terminals,  is  capable  of 
providing  for  authorizing  or  rejecting 
purchases,  refunds  or  customer  credits, 
voids  or  cancellations,  key  entered 
transactions,  balance  inquiries  and 
settlement  or  close-out  transactions. 

(i)  Concentrator  Bank 
Responsibilities.  The  concentrator  bank 
shall  be  a  Federally  insured  financial 
institution  or  other  entity  acceptable  to 
the  Federal  Reserve  which  has  the 
capability  to  take  retailer  credits  and/or 
debits,  obtained  from  the  EBT  system 
operator,  and  transmit  them  to  the  ACH 
network  operated  by  the  Federal 
Reserve  or  through  another  process  for 
crediting  retailers  approved  by  FNS. 
Transmittal  shall  be  by  tape  or  on-line 
in  a  format  suitable  for  the  Automated 
Clearinghouse  (ACH)  jor  as  approved  by 
FNS. 

(1)  The  minimum  functions  of  the 
concentrator  bank  are: 

(i)  Preparing  a  daily  ACH  tape  or 
other  crediting  process  approved  by  FNS 
with  information  on  benefits  redeemed 
and  creditable  to  each  retailer. 

(ii)  Transferring  the  ACH  tape  or  other 
crediting  process  approved  by  FNS  to 
the  Federal  Reserve  or  other  entity 
approved  by  FNS; 

(iii)  Initiating  and  accepting 
reimbursement  from  the  appropriate 
U.S.  Treasury  account  via  the  Payment 
Management  System  of  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  or  other  payment 
process  approved  by  FNS.  At  the  option 
of  FNS,  the  State  agency  may  designate 
another  entity  as  the  initiator  of 
reimbursement  for  food  stamp 
redemptions  provided  the  entity  is 
acceptable  to  FNS  and  HHS; 

(iv)  Cooperating  in  the  reconciliation 
of  discrepancies  and  error  resolution 
when  necessary. 

(2)  With  the  approval  of  FNS,  another  - 
procedure,  other  than  the  ACH  system, 
may  be  utilized  to  credit  retailer 
accounts  and/or  debit  FNS'  account,  if  it 
meets  the  needs  of  FNS  and  the  EBT 
system. 

(3)  The  State  agency  shall  be  liable  for 
any  errors  in  the  creation  of  the  ACH 
tape  of  its  transmission.  The  State 
agency  may  transfer  the  bability 
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(iii)  Data  encryption  shall  occur  at  the 
terminal 

(8)  Performance  Bonding.  The  State 
agency  may  require  a  performance  bond 
in  accordance  with  §  277.8  of  this 
chapter  or  utilize  other  contractual 
clauses  it  deems  necessary  to  enforce 
the  requirements  of  this  section. 

(9)  Minimum  Transaction  Set.  At  a 
minimum,  the  State  agency  shall  ensure 
that  the  EBT  system,  including  third 
party  processors  and  retailers  driving 
their  own  terminals,  is  capable  of 
providing  for  authorizing  or  rejecting 
purchases,  refunds  or  customer  credits, 
voids  or  cancellations,  key  entered 
transactions,  balance  inquiries  and 
settlement  or  close-out  transactions. 

(i)  Concentrator  Bank 
Responsibilities.  The  concentrator  bank 
shall  be  a  Federally  insured  financial 
institution  or  other  entity  acceptable  to 
the  Federal  Reserve  which  has  the 
capability  to  take  retailer  credits  and/or 
debits,  obtained  from  the  EBT  system 
operator,  and  transmit  them  to  the  ACH 
network  operated  by  the  Federal 
Reserve  or  through  another  process  for 
crediting  retailers  approved  by  FNS. 
Transmittal  shall  be  by  tape  or  on-line 
in  a  format  suitable  for  the  Automated 
Clearinghouse  (ACH)  jor  as  approved  by 
FNS. 

(1)  The  minimum  functions  of  the 
concentrator  bank  are: 

(i)  Preparing  a  daily  ACH  tape  or 
other  crediting  process  approved  by  FNS 
with  information  on  benefits  redeemed 
and  creditable  to  each  retailer; 

(ii)  Transferring  the  ACH  tape  or  other 
crediting  process  approved  by  FNS  to 
the  Federal  Reserve  or  other  entity 
approved  by  FNS; 

(iii)  Initiating  and  accepting 
reimbursement  from  the  appropriate 
U.S.  Treasury  account  via  the  Payment 
Management  System  of  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  or  other  payment 
process  approved  by  FNS.  At  the  option 
of  FNS,  the  State  agency  may  designate 
another  entity  as  the  initiator  of 
reimbursement  for  food  stamp 
redemptions  provided  the  entity  i« 
acceptable  to  FNS  and  HHS; 

(iv)  Cooperating  in  the  reconciliation 
of  discrepancies  and  error  resolution 
when  necessary. 

(2)  With  the  approval  of  FNS,  another  - 
procedure,  other  than  the  ACH  system, 
may  be  utilized  to  credit  retailer 
accounts  and/or  debit  FNS'  account  if  it 
meets  the  needs  of  FNS  and  the  EBT 
system. 

(3)  The  State  agency  shall  be  liable  for 
any  errors  in  the  creation  of  the  ACH 
tape  of  its  transmission.  The  State 
agency  may  transfer  the  bability 


associated  with  creation  of  the  ACH 
tape,  its  transmission  or  another 
crediting  process  approved  by  FNS  as 
appropriate  to  the  EBT  system  operator 
or  the  concentrator  bank.  Appropriate 
system  security  administrative  and 
operational  procedures  shall  be 
instituted  in  accordance  vnth  paragraph 
(h)(3)  of  this  section. 

(j)  Reconciliation  and  Management 
Reporting.  To  permit  State  and  Federal 
agencies  to  verify  system  transaction 
validity  and  integrity,  the  EBT  system 
shall  provide  reports  and  documentation 
pertaining  to  the  following: 

(1)  Reconciliation  Reports. 
Reconciliation  shall  be  conducted  and 
reported  as  follows: 

(i)  Reconciliation  of  benefits  posted  to 
household  accounts  on  the  central 
computer  against  benefits  on  the 
Issuance  Authorization  File; 

(ii)  Reconciliation  of  iiulividual 
household  account  balances  against 
account  activities  on  a  daily  basis; 

(iii)  Reconciliation  of  individual  retail 
store's  food  stamp  transactions  per  POS 
terminal  and  in  total  to  deposits  on  daily 
basis; 

(iv)  Verification  of  retailer's  credits 
against  deposit  information  entered  into 
the  ACH  network; 

(v)  Reconciliation  of  total  funds 
entered  into,  exiting  from,  and  remaining 
in  the  system  each  day; 

(vi)  Maintenance  of  audit  trails  that 
document  the  full  cycle  of  issuance  from 
benefit  allotment  posting  to  the  State 
issuance  authorization  file  through 
posting  to  point-of-sale  transactions  at 
retailers  through  settlement  of  retailer 
credits. 

(2)  Management  Reports.  The  State 
agency  shall  require  the  EBT  system  to 
provide  reports  that  enable  the  State 
agency  to  manage  the  system.  The 
reports  shall  be  provided  on  a  timely 
basis  and  consist  of: 

(i)  Information  on  how  the  system 
operates  relative  to  its  performance 
standards,  the  incidence,  type  and  cause 
of  system  problems,  and  utilization 
patterns. 

(ii)  Information  identified  by 
individual  retailers  and  households  with 
respect  to  the  number  of  even  dollar 
transactions  and  transactions  for  the  full 
benefit  allotment,  frequent  transactions 
by  the  same  cardholder  at  one  retailer 
during  the  same  day.  and  single 
transactions  over  $200.  Exception 
reports  shall  be  provided  to  the 
appropriate  FNS  Compliance  Branch 
Area  office  on  a  quarterly  basis.  The 
Compliance  Officer  in  Charge  (COIC) 
shall  be  permitted  to  require  that  the 
reports  be  made  available  on  either  a 
more  or  less  frequent  basis  and  reduce 
the  amount  of  information  required. 


(3)  Pilot  Project  Reports.  The  State 
agency  shall  provide  quarterly  reports 
as  described  in  paragraph  (c)(4)  of  this 
section  during  the  pilot  project. 

(k)  Federal  Financial  Participation.  (1) 
The  cost  of  administering  statewide 
benefit  issuance  after  implementation  of 
the  EBT  system  shall  be  funded  at  the 
regular  Federal  financial  participation 
rate  up  to  the  level  of  the  current  coupon 
issuance  costs,  as  prescribed  in 
paragraph  (c)(3)  of  this  section. 

(2)  The  State  agency  may  request 
enhanced  funding  for  the  development 
of  EBT  systems  which  are  components 
of  complete  automated  data  processing 
(ADP)  systems  to  be  developed  in 
accordance  with  the  provisions  of  7  CFR 
277.18(g).  To  be  eligible  for  enhanced 
funding,  the  EBT  system  must  be  fully 
integrated  with  the  complete  ADP 
system. 

(3)  The  State  agency  shall  comply 
with  the  provisions  set  forth  under  7 
CFR  277.18  and  appendix  A  of  7  CFR 
277.18  in  determining  and  claiming 
allowable  costs  for  the  EBT  system. 

(4)  Access  to  system  docimientation. 
including  cost  records  of  contractors  or 
subcontractors  shall  be  made  available 
and  incorporated  into  itontractual 
agreements  in  accordaRQe  with 

S  277.18(k)  of  this  chapter^ 

(5)  The  State  agency  shall  adjust  the 
issuance  cap,  once  the  cap  is  approved 
by  FNS,  as  follows:  \ 

(i)  The  food  stamp  case  load  utilized 
in  estimating  annual  budgetary  needs 
under  the  cap  shall  be  adjustedX^,^ 
quarterly  by  the  number  of  cases  ^ — 
actually  issued  benefits  through  the  EBT 
system  and  the  coupon  issuance 
systems  operating  within  the  State. 
Quarterly  costs  adjusted  by  the  number 
of  food  stamp  cases  actually  issued 
benefits  during  the  quarter  shall 
accumulate  by  each  Federal  fiscal 
quarter  until  the  close  of  the  fiscal 
period  to  which  it  applies; 

(ii)  The  annual  issuance  cap 
adjustment  shall  be  based  on  the 
percentage  change  in  the  Gross  National 
Product  Implicit  Price  Deflator  index 
(GNP  price  deflator).  The  index  is 
reported  monthly  by  the  U.S. 
Department  of  Commerce.  Bureau  of 
Economic  Analysis.  The  percentage 
change  shall  be  calculated  from  the 
percentage  change  in  the  index  between 
the  first  quarter  of  the  current  calendar 
year  and  the  first  quarter  of  the  previous 
year.  This  data  will  be  made  available 
to  State  agencies  by  FNS  from  the  June 
report  published  by  the  Bureau  of 
Economic  Analysis.  The  case-month  cap 
for  subsequent  Federal  fiscal  years  shall 
be  obtained  by  revising  the  previous 
year's  cap  based  on  the  most  recent 
inflation  information  for  that  period.  The 


State  agency  shall  then  multiply  the 
revised  issuance  cap  ht>m  the  prior  year 
by  the  percentage  change  in  inflation 
indicated  by  the  most  recent  GNP  price 
deflator 

(iii)  The  yearly  amortized  cost 
associated  with  preoperational  costs 
(i.e.,  design,  development)  shall  be 
determined  at  the  end  of  the  assignment 
period  established  in  accordance  with 
paragraph  (c)(3)(iv)  of  this  section  and 
assigned  retroactively  to  the  case-month 
costs  of  each  prior  year  of  operation.  If 
such  assignment  puts  the  State  agency 
over  the  issuance  cap  of  all  prior  years 
of  operation,  claims  shall  be  made  as 
appropriate. 

(1)  Re-presentation.  The  State  agency 
shall  ensure  that  a  manual  purchase 
system  is  available  for  use  during  times 
when  the  EBT  system  is  inaccessible. 

(1)  Under  certain  circumstances,  when 
a  manual  transaction  occurs  due  to  the 
inaccessibility  of  the  host  computer  and 
the  transaction  is  rejected  because 
insufficient  funds  are  available  in  a 
household's  account,  the  State  agency 
may  permit  the  re-presentation  of  the 
transaction  during  subsequent  months. 
At  the  State  agency's  option,  re- 
presentation may  be  permitted  within 
the  EBT  system  as  follows: 

(i)  Re-presentation  of  manual 
vouchers  may  be  permitted  when  a 
manual  voucher  is  rejected  due  to 
insufficient  funds  because  the  host 
computer  was  down  or  telephone  lines 
were  unavailable  at  the  time  of 
transaction; 

(li)  Re-presentation  of  manual 
vouchers  shall  not  be  permitted  when 
the  EBT  C€Lrd.  magnetic  stripe.  PIN  pad. 
card  reader,  or  POS  terminal  fails  and 
telephone  lines  are  operational.  Manual 
transactions  shall  not  be  utilized  to 
extend  credit  to  a  household  via  re- 
presentation when  the  household's 
account  balance  is  insufficient  to  cover 
the  planned  purchase. 

(iii)  The  State  agency  may  debit  the 
benefit  allotment  of  a  household  during 
the  first  month  following  the  insufficient 
funds  transaction  in  the  amount  of  S50. 
If  the  monthly  allotment  is  less  than  $50. 
the  State  shall  select  the  greater  of  $10 
or  10  percent  of  the  household's  monthly 
allotment.  For  each  subsequent  month, 
the  deduction  from  the  monthly 
allotment  shall  be  the  greater  of  $10  or 
10  percent  until  the  re-presentation  is 
completely  repaid. 

(2)  The  State  agency  shall  establish 
procedures  for  determining  the  validity 
of  each  re-presentation  and  subsequent 
procedures  authorizing  a  debit  from  a 
household's  monthly  benefit  allotment. 
The  State  agency  may  ask  households  to 
voluntarily  pay  the  amount  of  a  re- 
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presented  transaction  or  arrange  for  a 
faster  schedule  of  payment  than 
identified  in  paragraph  (l)(l)(iii)  of  this 
section. 

(3)  The  State  agency  shall  ensure  that 
retailers  provide  notice  to  households  at 
the  time  of  the  manual  transaction  that 
re-presentation  may  occur  if  there  are 
insufficient  benefits  in  the  account  to 
cover  the  transaction.  The  statement 
shall  be  printed  on  voucher  or  on  a 
separate  sheet  of  paper.  The  State 
agency  shall  also  provide  notice  to  the 
household  prior  to  the  month  when  a 
benefit  allotment  is  reduced  when  a  re- 
presentation is  necessary.  Notice  shall 
be  provided  to  the  household  for  each 
insufficient  transaction  that  is  to  be  re- 
presented in  a  future  month.  The  notice 
shall  be  provided  prior  to  the  month  it 
occurs  and  shall  state  the  amount  of  the 
reduction  in  the  benefit  allotment. 

(4)  The  Department  shall  not  accept 
liability  under  any  circumstances  for  the 
overissuance  of  benefits  due  to  the 
utilization  of  manual  vouchers,  including 
those  situations  when  the  host  computer 
is  inaccessible  or  telecommunications 
lines  are  not  functioning.  However,  the 
State  agency,  in  consultation  with 
authorized  retailers  and  with  the  mutual 
agreement  of  the  State  agency's  vendor, 
if  any,  may  accept  liabihty  for  manual 
purchases  within  a  specified  dollar  limit. 
Costs  associated  with  Uabilities 
accepted  by  the  State  agency  shall  not 
be  reimbursable. 

(5)  The  State  agency  shall  be  strictly 
habie  for  manual  transactions  that  result 
in  excess  deductions  from  a  household's 
account. 

(m)  Ownership  Rights  and 
Procurement  Requirements.  (1)  The 
State  agency  shall  comply  with  the 
software  and  automated  data  processing 
equipment  ownership  rights  prescribed 
under  \  277.13  and  §  277.18(1)  of  this 
chapter. 

(2)  The  State  agency  shall  comply 
with  the  procurement  standards 
prescribed  under  §  277.18(j)  of  this 
chapter. 

Under  service  agreements,  the 
procurement  of  equipment  and  services 
which  will  be  utilized  in  a  Food  Stamp 


EBT  system  shall  be  conducted  in 
accordance  with  the  provisions  set  forth 
under  S  277.18(f)  of  this  chapter. 

PART  276— STATE  AGENCY 
LIABILITIES  AND  FEDERAL 
SANCTIONS 

5.  In  §  276.2,  a  new  paragraph  (b)(7)  is 
added  to  read  as  follows: 

§278.2    Stat*  agency  liabilities. 

***** 

(b)  *  *  * 

(7)  State  agencies  shall  be  held  strictly 
liable  for  overissuances  resulting  from 
Electronic  Benefit  Transfer  system 
errors  and  tmauthorized  account 
activities.  Such  overissuances  shall 
include  but  not  be  limited  to: 
overissuances  to  household  accounts 
that  are  accessed  and  used  by 
households,  replacement  benefits  to  a 
household's  account  due  to 
unauthorized  use  of  the  benefits  in  a 
household's  account,  overdraft 
situations  due  to  the  use  of  manual 
back-up  procedures  approved  by  the 
State  agency,  overcredits  to  a  retailer 
account  and  transfer  of  funds  to  an 
illegitimate  account. 


PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

6.  In  §  277.18: 

a.  A  new  sentence  is  added  after  the 
first  sentence  in  paragraph  (c)(1) 
introductory  text; 

b.  A  new  sentence  is  added  after  the 
last  sentence  in  paragraph  (c)(2)(ii)(A); 

c.  A  new  sentence  is  added  after  the 
last  sentence  in  paragraph  (c](2](ii)(B); 

d.  Two  new  sentences  are  added  after 
the  last  sentence  in  paragraph 
(c)(2)(ii)(C). 

e.  A  new  sentence  is  added  after  the 
last  sentence  in  paragraph  (d](l)(v). 

The  additions  read  as  follows: 

§  277.18    Establishment  of  an  Automatic 
Data  Processing  (AOP)  and  Information 
Retrieval  System. 


(c)  •  *  * 

(1)  *  *  *  However,  a  State  agency 
shall  obtain  prior  written  approval  from 
FNS  for  the  acquisition  of  ADP 
equipment  or  services  to  be  utilized  in 
an  EBT  system  regardless  of  the  cost  of 
the  acquisition.  *  *  * 

***** 

(2)  *   *   * 
(ii)  *  *  * 

(A)  *  *  *  The  State  agency  shall 
obtain  prior  written  approval  from  FNS 
for  Request  For  Proposals  which  are 
associated  with  an  EBT  system 
regardless  of  the  cost. 

(B)  *  *  *  The  State  agency  shall 
obtain  prior  written  approval  from  FNS 
for  contracts  which  are  associated  with 
an  EBT  system  regardless  of  the  cost. 

(C)  *  *  *  Amendments  to  contracts 
for  HBT  systems  shall  be  permitted 
within  the  approved  funding  cap.  State 
agencies  shall  submit  copies  of  any 
contract  amendments  or  contract 
extensions  to  FNS  with  an 
accompanying  analysis  of  the  impact  the 
changes  would  have  upon  the  approved 
issuance  cap. 
***** 

(d)  *  *  • 

(1)  *  *  * 

(v)  *  *  *  An  estimate  of  total  project 
cost  for  an  EBT  system  shall  not  be 
required  to  be  incorporated  into  the 
Planning  APD  budget. 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

7.  A  new  §  278.10  is  added  to  part  278 
and  reserved  for  future  use. 

§  278.10    [Reserved] 

Dated:  December  6, 1991. 
Phyllis  R.  Gault. 
Acting  Administrator. 
[FR  Doc.  91-29638  Filed  12-12-91;  8:45  am] 
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(c)  *  *  * 

(1)  *  *  *  However,  a  State  agency 
shall  obtain  prior  written  approval  from 
FNS  for  the  acquisition  of  ADP 
equipment  or  services  to  be  utilized  in 
an  EBT  system  regardless  of  the  cost  of 
the  acquisition.  *  *  * 
***** 

(2)  *   *   * 
(ii)  *   *  * 

(A)  *  *  *  The  State  agency  shall 
obtain  prior  written  approval  from  FNS 
for  Request  For  Proposals  which  are 
associated  with  an  EBT  system 
regardless  of  the  cost. 

(B)  *  *  *  The  State  agency  shall 
obtain  prior  written  approval  from  FNS 
for  contracts  which  are  associated  with 
an  EBT  system  regardless  of  the  cost. 

(C)  *  *  *  Amendments  to  contracts 
for  ^T  systems  shall  be  permitted 
within  the  approved  funding  cap.  State 
agencies  shall  submit  copies  of  any 
contract  amendments  or  contract 
extensions  to  FNS  with  an 
accompanying  analysis  of  the  impact  the 
changes  would  have  upon  the  approved 
issuance  cap. 
***** 

(d)  *  *  * 

(1)  *  *  * 

(v)  *  *  *  An  estimate  of  total  project 
cost  for  an  EBT  system  shall  not  be 
required  to  be  incorporated  into  the 
Planning  APD  budget. 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

7.  A  new  §  278.10  is  added  to  part  278 
and  reserved  for  future  use. 

§  278.10    [Reserved] 

Dated:  December  6, 1991. 
Phyllis  R.  Gault, 

Acting  Adw.inistrctor. 

[FR  Doc.  91-29638  Filed  12-12-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parts  1  and  2 
(Docket  No.  910373-1297] 
RIN  0651-AA45 

Revision  of  Patent  and  Trademaric 
Fees 

AQENCY:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases, 
parts  1  and  2  of  title  37,  Code  of  Federal 
Regulations,  to  adjust  certain  patent  and 
trademark  fee  amounts  and  to  amend 
certain  procedures  in  accordance  with 
the  applicable  provisions  of  the  Patent 
and  Trademark  Office  Authorization 
Act  of  1991.  which  was  passed  by  the 
House  of  Representatives  on  November 
25. 1991.  and  by  the  Senate  on 
November  27. 1991.  as  H.R.  3531,  and 
signed  into  law  on  December  10. 1991. 

H.R.  3531  subsections  5(a)  (1)  and  (2). 
sets  base  amounts  for  fees  established 
by  35  U.S.C.  41(a)  and  41(b).  Subsections 
5(a)  (1)  and  (2)  also  add  certain  fees 
related  to  national  processing  of  Patent 
Cooperation  Treaty  applications  and 
maintenance  fees  established  under 
Public  law  96-517  to  35  U.S.C.  41(a)  and 
41(b).  respectively.  The  base  amounts 
set  by  subsections  5(a)  (1)  and  (2)  are 
subject  to  the  surcharge  to  be  set  by  the 
Commissioner  to  recover  the  deficit 
reduction  target  of  $95,000,000  in  fiscal 
year  1992  as  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
Public  Law  101-508.  as  amended  by 
subsection  2(a)  of  H.R.  3531.  Subsection 
5(a)(3)  of  H.R.  3531  gives  the 
Commissioner  authority  to  establish 
fees  under  35  U.S.C.  41(d)  to  recover 
average  costs,  and  sets  the  fee  amount 
for  three  specific  ser\ice8  provided  by 
the  PTO.  The  small  entity  provision.  35 
U.S.C.  41(h).  is  continued.  The  small 
entity  provision  is  also  made  applicable 
to  maintenance  fee  payments  based  on 
applications  filed  on  or  after  December 
12. 1980.  but  before  August  27. 1982.  and 
to  certain  fees  related  to  the  national 
processing  of  Patent  Cooperation  Treaty 
(PCT)  applications.  H.R.  3.''-31  allows  the 
fidjustment  of  trademark  fees  to  reflect 
fluctuations  in  the  Consumer  Price  Index 
(CPI). 

EFFECTIVE  DATE:  The  rules  are  effective 
on  December  16. 1991  except  for 
§S  1.445(a)  and  1.1482(a)  which  will  be 
effective  on  December  27, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Michalkewicz  by  telephone  at 
(703)  305-8510  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 

SUPPLEMENTARY  INFORMATION:  This  rule 
change  is  designed  to  adjust  the  Patent 
and  Trademark  Office  fees  in 
accordance  with  the  provisions  of  H.R. 
3531.  Patent  and  trademark  fees  were 
set  on  October  1. 1982.  in  accordance 
with  the  provisions  of  title  35.  United 
States  Code,  and  the  provisions  of 
section  31  of  the  Trademark  (Lanham) 
Act  of  1946.  as  amended  (15  U.S.C. 
1113). 

On  November  5. 1990.  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  imposed  a  69  percent 
surcharge  on  all  patent  fees  set  under  35 
U.S.C.  41  (a)  and  (b).  Section  10101  of 
Public  Law  101-508  required  the 
Commissioner  to  make 
recommendations  for  any  statutory 
changes  necessary  to  implement  new  fee 
proposals.  PTO's  authorizing  legislation 
(Pub.  L.  100-703)  was  to  expire  on 
September  30, 1991.  Legislation  to 
authorize  appropriations  for  the  Patent 
and  Trademark  Office  for  fiscal  years 
1992  and  1993  and  for  other  purposes 
was  introduced  in  the  House  of 
Representatives  on  March  22, 1991,  as 
H.R.  1613,  and  in  the  Senate  on  April  9. 
1991.  as  S.  793. 

A  notice  of  proposed  rulemaking  to 
adjust  patent  and  trademark  fees  in 
accordance  with  the  proposed 
provisions  of  H.R.  1613  and  S.  793  was 
published  in  the  Federal  Register  on 
May  10. 1991.  at  56  PR  21890,  and  in  the 
Official  Gazette  on  May  21, 1991.  at  1126 
OG  56.  A  public  hearing  on  the  notice  of 
proposed  rulemaking  was  held  on  )une 
12. 1991. 

For  fiscal  year  1992.  H.R.  3531  waives 
requirements  for  advance  publication, 
notice  and  comment  contained  in  the 
patent  and  trademark  laws  and  the 
Administrative  Procedures  Act,  and 
revised  fee  amounts  take  effect  on  or 
after  one  day  after  publication  in  the 
Federal  Register.  To  provide  continuity, 
this  final  rule  package  modifies  the 
notice  of  proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
May  10, 1991.  to  reflect  the  provisions  of 
H.R.  3531.  Comments  received  in 
response  to  the  notice  of  proposed 
rulemaking  have  been  addressed,  even 
though  certain  comments  may  have 
been  rendered  moot  by  provisions  of 
H.R.  3531. 


Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35  - 
U.S.C.  41  and  35  U.S.C.  376.  Subsections 
41  (a)  and  (b)  of  title  35.  United  States 
Code,  establish  a  number  of  statutory 
fees.  Among  them  are  fees  for  filing  a 
patent  application,  issuing  a  patent,  and 
maintaining  a  patent  in  force. 
Subsections  5(a)  (1)  and  (2)  of  H.R.  3531 
amend  35  U.S.C.  41  (a)  and  (b)  by 
adjusting  the  amounts  of  the  patent 
statutory  fees  currently  established  by 
those  subsections,  and  by  specifying 
certain  fees  related  to  the  national 
processing  of  Patent  Cooperation  Treaty 
applications  and  maintenance  fees  on 
patent  applications  filed  on  or  after 
December  12, 1980,  but  before  August  26. 
1982.  in  35  U.S.C.  41(a)  and  41(b). 
respectively. 

The  Omnibus  Budget  Reconciliation 
Act  of  1990.  Public  Law  101-508. 
imposed  a  69  percent  surcharge  on  all 
fees  authorized  by  35  U.S.C.  41  (a)  and 
(b).  effective  November  5. 1990. 
Subsection  2(b)  of  H.R.  3531  amends 
that  Act  to  require  the  Commissioner  to 
establish  surcharges  under  section 
10101(a)  of  Public  Law  101-508  on  all 
fees  established  under  35  U.S.C.  41(a) 
and  41(b)  to  recover  $95,000,000  in  fiscal 
year  1992. 

Subsection  41(h)  of  title  35,  United 
States  Code,  authorizes  a  50  percent 
reduction  in  the  fees  paid  under  35 
U.S.C.  41(a)  and  41(b)  by  independent 
inventors,  small  business  concerns,  and 
nonprofit  organizations  who  meet  the 
prescribed  definitions.  This  reduction 
will  apply  to  the  fees  newly  established 
in  subsections  41(a)  and  41(b). 

Subsection  5(a)(3)  of  H.R.  3531 
amends  35  U.S.C.  41(d)  to  allow  the 
Commissioner  to  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents  and  not  specified  in 
the  amended  section  41  to  recover  the 
average  cost  of  providing  these  services 
or  materials.  Section  5(a)(3)  also 
establishes  the  amounts  for  three 
services. 

Subsection  5(b)  of  H.R.  3531  amends 
subsection  41(f)  of  title  35,  United  States 
Code,  to  provide  that  fees  set  under  35 
U.S.C.  41(a)  and  (b)  may  be  adjusted  on 
October  1, 1992.  and  every  year 
thereafter,  to  reflect  fluctuations  in  the 
CPI  over  the  previous  12  months. 

Subsection  5(c)  amends  subsection 
41(g)  of  title  35,  United  States  Code,  to 
allow  new  fee  amounts  estabhshed  by 
the  Commissioner  under  section  41  to 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Patent  and 
Trademark  Office  Official  Gazette. 
However,  sections  2(c),  5(c)(2)  and  13  of 


December  13.  1991  /  Rules  and  Regulations 


ilATtON  contact: 

cz  by  telephone  at 
mail  marked  to  her 
3sed  to  the 
tents  and 
ngton,  DC  20231. 

ORMATION:  This  rule 

0  adjust  the  Patent 
ce  fees  in 

1  provisions  of  H.R. 
demark  fees  were 
32,  in  accordance 
of  title  35.  United 

;  provisions  of 
idemark  (Lanham) 
ided  (15  U.S.C. 

990.  the  Omnibus 

m  Act  of  1990  (Pub. 

a  69  percent 

ent  fees  set  under  35 

.  Section  10101  of 

required  the 

ike 

)r  any  statutory 

0  implement  new  fee 
thorizing  legislation 
8  to  expire  on 
Legislation  to 

tions  for  the  Patent 
ce  for  fiscal  years 
jr  other  purposes 
le  House  of 
March  22. 1991,  as 
5  Senate  on  April  9. 

sad  rulemaking  to 
ademark  fees  in 
>  proposed 
B13  and  S.  793  was 
leral  Register  on 
:^R  21890,  and  in  the 
May  21. 1991,  at  1126 
iring  on  the  notice  of 
g  was  held  on  June 

J2.  H.R.  3531  waives 
vance  publication, 
t  contained  in  the 
rk  laws  and  the 
:edures  Act,  and 

1  take  effect  on  or 
jublication  in  the 

)  provide  continuity, 
ge  modifies  the 
Tilemaking  that  was 
leral  Register  on 
act  the  provisions  of 
ts  received  in 
ce  of  proposed 
en  addressed,  even 
nents  may  have 
t  by  provisions  of 


Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35  - 
U.S.C.  41  and  35  U.S.C.  376.  Subsections 
41  (a)  and  (b)  of  title  35,  United  States 
Code,  establish  a  number  of  statutory 
fees.  Among  them  are  fees  for  filing  a 
patent  application,  issuing  a  patent,  and 
maintaining  a  patent  in  force. 
Subsections  5(a)  (1)  and  (2)  of  H.R.  3531 
amend  35  U.S.C.  41  (a)  and  (b)  by 
adjusting  the  amounts  of  the  patent 
statutory  fees  currently  established  by 
those  subsections,  and  by  specifying 
certain  fees  related  to  the  national 
processing  of  Patent  Cooperation  Treaty 
applications  and  maintenance  fees  on 
patent  applications  filed  on  or  after 
December  12. 1980.  but  before  August  26, 
1982.  in  35  U.S.C.  41(a)  and  41(b), 
respectively. 

The  Omnibus  Budget  Reconciliation 
Act  of  1990,  Public  Law  101-508. 
imposed  a  69  percent  surcharge  on  all 
fees  authorized  by  35  U.S.C.  41  (a)  and 
(b),  effective  November  5. 1990. 
Subsection  2(b)  of  H.R.  3531  amends 
that  Act  to  require  the  Commissioner  to 
establish  surcharges  under  section 
10101(a)  of  Public  Law  101-508  on  all 
fees  established  under  35  U.S.C.  41(a) 
and  41(b)  to  recover  $95,000,000  in  fiscal 
year  1992. 

Subsection  41(h)  of  title  35,  United 
States  Code,  authorizes  a  50  percent 
reduction  in  the  fees  paid  under  35 
U.S.C.  41(a)  and  41(b)  by  independent 
inventors,  small  business  concerns,  and 
nonprofit  organizations  who  meet  the 
prescribed  definitions.  This  reduction 
will  apply  to  the  fees  newly  established 
in  subsections  41(a)  and  41(b). 

Subsection  5(a)(3)  of  H.R.  3531 
amends  35  U.S.C.  41(d)  to  allow  the 
Commissioner  to  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents  and  not  specified  in 
the  amended  section  41  to  recover  the 
average  cost  of  providing  these  services 
or  materials.  Section  5(a)(3)  also 
establishes  the  amounts  for  three 
services. 

Subsection  5(b)  of  H.R.  3531  amends 
subsection  41(f)  of  title  35,  United  States 
Code,  to  provide  that  fees  set  under  35 
U.S.C.  41(a)  and  (b)  may  be  adjusted  on 
October  1, 1992.  and  every  year 
thereafter,  to  reflect  fluctuations  in  the 
CPI  over  the  previous  12  months. 

Subsection  5(c)  amends  subsection 
41(g)  of  title  35,  United  States  Code,  to 
allow  new  fee  amounts  established  by 
the  Commissioner  under  section  41  to 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Patent  and 
Trademark  Office  Official  Gazette. 
However,  sections  2(c),  5(c)(2)  and  13  of 
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H.R.  3531  provide  that  patent  fees 
established  for  fiscal  year  1992  will  take 
effect  on  or  after  one  day  after  such  fees 
•re  published  in  the  Federal  Register. 

Section  31  of  the  Trademark  (Lanham) 
Act  of  1946,  as  amended  (15  U.S.C. 
1113),  authorizes  the  Commissioner  to 
establish  fees  for  the  filing  and 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  relating  to  trademarks  and 
other  marks. 

Subsection  42(c)  of  title  35,  United 
Slates  Code,  provides  that  trademark 
fees  available  to  the  Commissioner  are 
to  be  used  exclusively  for  the  processing 
of  trademark  registrations  and  for  other 
services  and  materials  related  to 
trademarks.  Subsection  5(e)  of  H.R.  3531 
modifies  35  U.S.C.  42(c)  so  that 
trademark  fees  may  be  used  for  the 
processing  of  trademark  registrations 
and  for  other  activities,  services,  and 
materials  relating  to  trademarks  and  to 
cover  a  proportionate  share  of  the 
administrative  costs  of  the  PTO. 

Subsection  5(f)  amends  section  31(a) 
of  the  Trademark  Act  of  1946  (15  U.S.C. 
1113(a))  to  allow  trademark  fees  to  be 
adjusted  once  each  year  to  reflect,  in  the 
aggregate,  any  fluctuations  during  the 
preceding  12  months  in  the  CPI. 
However,  during  fiscal  year  1992, 
trademark  fees  may  be  adjusted  to 
reflect  fluctuations  in  the  CPI  during  the 
preceding  three  years. 

Subsection  5(0  also  amends  section  31 
to  allow  new  fee  amounts  to  take  effect 
thirty  days  after  notice  in  the  Federal 
Register  and  the  Patent  and  Trademark 
Official  Gazette.  However,  fees 
established  for  fiscal  year  1992  will  take 
effect  on  or  after  one  day  after  such  fees 
are  published  in  the  Federal  Register. 

Subsection  5(g)  of  H.R.  3531  makes 
conforming  amendments  to  section  376 
of  title  35.  United  States  Code,  that 
authorizes  the  establishment  of  fees 
relating  to  applications  filed  under  the 
provisions  of  the  PCT.  Under  current 
law,  section  376  permits  the 
Commissioner  to  set  certain  fees  related 
to  these  applications.  Amendments 
made  in  subsection  5(a)(1)  of  H.R.  3531. 
however,  set  some  PCT-related  fees  in 
the  new  subsection  41(a). 

Revised  fee  amounts  go  into  effect  on 
the  effective  date  noted  above,  with  the 
exception  of  certain  PCT  fees  (1.445(a), 
and  1.482(a)),  which  go  into  effect  on 
December  27, 1991.  Under  an  agreement 
between  the  PTO  and  the  World 
Intellectual  Property  Organization 
(WIPO)  which  establishes  PTO  as  an 
International  Searching  and  Examining 
Authority  under  the  PCT,  any 
amendment  to  certain  PCT  fees  can  take 
effect  only  after  PTO  provides  30  days 


written  notice  to  WIPO.  Notice 
concerning  the  increase  to  PCT 
international  fees  for  international 
applications  filed  in  the  United  States 
Receiving  Office  is  included  as  appendix 
A.  and  a  current  schedule  of  PCT  fees, 
with  specific  effective  dates,  is  included 
as  appendix  B. 

General  Procedures 

Recovery  Level  Determinations 

Fees  have  been  adjusted  for  a  planned 
recovery  of  $426,000,000  in  fiscal  year 
1992.  TJhe  fiscal  year  1992  PTO  budget 
will  be  adjusted  accordingly. 

Amounts  for  fees  established  by  35 
U.S.C.  41(a)  and  41(b)  and  371(c)(1)  are 
amended  by  H.R.  3531.  Subsections 
41(a)  and  41(b)  of  title  35.  United  States 
Code,  now  include  certain  fees  related 
to  the  national  processing  of  PCT 
applications  and  maintenance  fees  on 
patent  applications^filed  on  or  after 
December  12, 1980.  but  before  August  27. 
1982.  Fee  amounts  established  by 
subsections  41(a)  and  41(b)  are  subject 
to  the  provisions  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990.  as  amended 
by  H.R.  3531.  These  provisions  require 
that  $95  million  be  raised  in  fiscal  year 
1992  for  deficit  reduction  purposes.  As  a 
result,  the  fees  established  in 
subsections  41(a)  and  41(b)  have  been 
increased  by  38  percent  to  generate  this 
$95,000,000  in  fiscal  year  1992. 

After  application  of  the  38  percent 
increase  to  the  base  fees,  amounts  were 
rounded  by  applying  standard 
arithmetical  rules  so  that  the  amounts 
rounded  would  be  de  minimis  and 
convenient  to  the  user.  Fees  of  $100  or 
more  were  rounded  to  the  nearest  $10. 
Fees  between  $2  and  $99  were  rounded 
to  the  nearest  even  number  so  that  the 
comparable  small  entity  fee  would  be  a 
whole  number. 

Non-statutory  patent  service  fees  and 
PCT  processing  fees  are  adjusted  to 
recover  planned  costs  for  1992. 
However,  three  patent  service  fees  are 
set  by  statute.  These  are  assignment 
fees,  printed  patent  copy  fees  and 
photocopy  charge  fees.  In  response  to 
comments  on  the  proposed  level  of  the 
non-statutory  patent  fee  amounts  and 
the  direction  by  Congress  to  reduce 
costs  overall  and.  hence,  associated 
fees,  from  the  requested  1992  budget  of 
$462  million  to  a  level  of  $426  million, 
many  of  the  adopted  fee  amounts  are 
less  than  the  proposed  amounts. 

Subsection  5(f)(2)  of  H.R.  3531  allows 
trademark  fees  to  be  adjusted  in  fiscal 
year  1992  to  reflect  changes  over  the 
prior  three  fiscal  years  in  the  Consumer 
Price  Index.  The  Office  of  Management 
and  Budget  has  determined  that  the  PTO 
should  use  Consumer  Price  Index-U  to 


adjust  trademark  fees.  The  Department 
of  Labor's  Consumer  Price  Index  is 
made  public  approximately  21  days 
after  the  end  of  the  month  being 
calculated.  The  trademark  fees  are  being 
adjusted  by  13.8  percent. 

Workload  Projections 

Determination  of  workloads  varies  by 
fee  code.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  and  trademark  application 
workloads  are  projected  from  statistical 
regression  models  using  recent 
application  trends.  Patent  issues  are 
projected  from  an  in-house  patent 
production  model  and  refiect  examiner 
production  achievements  and  goals. 
Patent  maintenance  fee  workloads 
utilize  patents  issued  3.5,  7  5  and  11.5 
years  prior  to  payment  and  assume 
payment  rates  of  75  percent.  50  percent 
and  25  percent,  respectively.  Trademark 
affidavit  projections  are  based  on  filing 
trends  for  marks  registered  five  to  six 
years  prior.  Trademark  renewal 
projections  are  based  on  marks 
registered  20  years  prior  to  1992.  Ser\'ice 
fee  workloads  follow  linear  trends  from 
prior  year  activities.  Workload 
estimates  are  calculated  by  the  PTOs 
Office  of  Budget  and  the  office 
responsible  for  the  fee  activity. 

A  comparison  of  existing  and  revised 
fee  amounts  is  included  as  Appendix  C 
to  this  notice. 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  is  subject  to  the 
new  fee  schedule.  For  purposes  of 
determining  the  amount  of  the  fee  to  be 
paid,  the  date  of  mailing  indicated  on  a 
proper  Certificate  of  Mailing,  where 
authorized  under  37  CFR  1.8.  will  be 
considered  to  be  the  date  of  receipt  in 
the  PTO.  A  "Certificate  of  Mailing  under 
§  1.8"  is  not  "proper"  for  items  which 
are  specifically  excluded  from  the 
provisions  of  §  1.8.  Section  1.8(a)(2) 
should  be  consulted  for  those  items  for 
which  a  Certificate  of  Mailing  is  not 
"proper."  Such  items  include,  inter  alia, 
the  filing  of  national  c<.nd  international 
applications  for  patents  and  the  filing  of 
trademark  applications.  The  provisions 
of  37  CFR  1.10  relating  to  filing  papers 
and  fees  with  an  "Express  Mail" 
certificate,  however,  do  apply  to  any 
paper  or  fee  (including  patent  and 
trademark  applications)  to  be  filed  in 
the  PTO.  If  an  application  or  fee  is  filed 
by  "Express  Mail"  with  a  proper 
certificate  dated  on  or  after  the  effective 
date  of  the  rules,  the  amount  of  the  fee 
to  be  paid  is  the  fee  established  herein. 

A  discussion  of  specific  sections  is  set 
forth  below. 
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Bncussum  of  Spesifk  Rules 

37  CFR  T.  J2    Assignment  Records  Open 
to  Public  Inspection 

Ssctioa  1.12.  paragraph  (a],  is 
amended  to  change  the  reference  for 
payment  of  a  fee  to  \  1.19(b)[3),  and  add 
a  reference  to  the  fea  set  in  th» 
trademark  rules  at  \  2.6(b)(5).  Sectioiv 
1.12.  paragraph  (d),  is  aniended  tg 
change  the  reference  for  payment  of  a 
fee  to  S  1  21(j),  and  add  a  reference  to 
the  fee-  sef  in  the  trademark  rules  at 
5  2.«(bKlO). 

37  CFR  1.13    Copies  and  Certified 
Copies 

SectioB'  1.13  i»  amended  to  revise 
paragraph  (b)  to  be  consistent  with 
revisions  to  paragraphs  1.19(b]  and 
2.6{bh 

37  CFR  1  Iff  National  Application 
Filing  Fee 

Section  1.16.  paragraphs  (a),  (b).  (d) 
and  (f)-(i).  is  revised  to  reflect  the 
amendments  made  by  subsections  2(b) 
and  5(a)(1)  of  H.R.  3531  as  described 
above  under  General  Procedures. 

Section  1.16.  paragraph  (e).  is  revised 
to  adjust  the  patent  application 
surcharge  fee  authorized  by  35  U.S.C. 
41(dJ  and  ITl.  Paragraph  (e)  has  been 
modified  from  the  proposal  to  provide  a 
two-tier  fee  structure  for  the  payment  of 
the  surcharge.  The  Rfty  percent 
reduction  of  those  that  have  established 
s.mall  entity  status  is  applicable  to  the 
surcharge  for  filing  the  basic  filing  fee, 
oath  or  declaration  on  a  date  later  than 
the  filing  date  of  the  application.  In 
response  to  comments  on  the  proposed 
level  of  the  noa-statuter;  patent  fee 
amounts  and  Ccmgrsssional  direction  to 
recover  a  lower  level  of  planned  costs 
overall  the  adopted  fee  amount  is  less 
than  the  amount  proposed. 

37  CFR  1. 17    Patent  Application 
Processing  Fees 

Section  1.17.  paragraphs  (a)-(g),  (I) 
and  (m),  is  revised  to  reflect  the 
amendments  made  by  subsections  2(b) 
and  5(a)(1)  of  H.R.  3531  as  described 
above  under  General  Procedures. 

Section  1.17,  paragraphs  (h)-(k).  is 
revised  to  adjust  fees  authorized  by  35 
U.S.C.  'tl(d)  as  amended  by  subsection 
5(a)(3)  of  H.R.  3531.  Il\  response  to 
comments  on  the  proposed  level  of  the 
non-statutory  patent  fee  amounts  and 
Congressional  direction  to  recover  a 
lower  level  of  planned  costs  overall,  the 
adopted  fee  amounts  are  less  than  the 
proposed  amounts. 

Section  1.17.  paragraphs  (n)  and  (o),  is 
revised  tD  adjust  fees  authorized  by  35 
U.S.C  41(d)  as  amended  by  subsection 
5(a)(3)  of  H.R.  3531.  The  fee  amounts,  in 


37  CFR  1.17  [tt]  and  (o)  are  hi^er  dian 
proposed  becaase  the  amount  of  the 
application  basic  filing  fee  on  which 
these  amounts  are  based  was  increased 
by  subsections  2(br  and  5{aJ[l}  of  H  R". 
3531. 

37  CFR  1.18    Patent  Issuer  Fees 

Section  1.18  is  revised  to  reSect  the 
amendments  made  by  subsections  2(b) 
and  5(a)(1)  of  RR.  3531  as  described 
above  under  General  Procedures. 

37  CFR  1. 19    Document  Supply  Fees 

Section  1.19,  paragraphs  (a),  (b)  and 
(d)-^),  is  revised  to  adjust  fees 
authorized  by  35  U.S.C  41(d)  as 
amended  by  5(aj(3)  of  H.R.  3531.  la 
response  to  comments  on  the  proposed 
level  of  the  non-statutory  patent  fee 
amounts  and  Congressional'  direction:  to* 
recover  a  lower  level  of  planned  costs 
overall,  the  adopted  fee  amounts  in 
paragraphs  (a)(l)(iii).  (a)(2).  (a)(3),  (b)(lh 
(b)(4),  (d),  and  (f)  are  less  than  the 
proposed  amounts. 

Section  1.19  is  revised  further  to 
establish  that  the  Office  will  sell 
certified  or  uncertified  copies  of 
documents  at  the  same  flat  fee.  Most 
requests  for  documents  are  for  certified 
copies.  Customers  who  need  uncertified 
copies  of  documents  or  copies  of 
portions  of  documents  aiso  are  able  to 
make  those  copies  themselves  at  a  self- 
service  copy  charge,  per  page- 

Subparagraph  (a)(1)  also  is  revised  to 
clarify  and  set  fees  for  different  levels  of 
service  available  for  obtaining  copies  of 
patents  in  black  and  white,  bi  addition 
to  regular  service,  the  PTO  will  provide 
for  expedited  local  service  to  be  fulfilled 
within  one  workday  foe  orders  delivered 
to  the  Public  Service  Window  at  donbie 
the  fee  amount  set  for  regular  service; 
and  expedited  service  for  copies  ordered 
via  electronic  ordering  service  and 
delivered  by  overnight  delivery  service 
as  previously  provided  by  subparagraph 
(a)(ft).  There  are  two  Public  Service 
Windows  at  the  PTCh  One  in  the  Patent 
Search  Room  and  another  in  the 
Trademark  Search  Library.  Unless 
otherwise  requested,  copies  of  patents 
will  be  delivered  to  the  Publis  Service 
Window  in  the  Patent  Search  Roont 

Section  1.19i  subparagraph  (a)(2);  is 
revised  further  to  delete  reference  to 
copies  of  statutory  invention 
registrations  in  color,  which  will  be 
provided  by  renumbered  subparagraph 
(a)(3). 

Section  l.lS'is  revised  to  delete 
existing  subparagraph  (a)(3).  Di  the 
future,  the  PTO  only  will  provide 
certified  ot  uncertified  copies  of 
documents  at  a  flat  fee,  asset  forth  in 
renumbered  subparagraph  (b)(3). 


Section  1.19,  renumbered 
subparagraph  (a)(3),  is  revised  further  to 
clarify  and  set  fees  for  different  levels  of 
service  available  for  obtaining  copies  of 
utility  patents  or  statutory  invention 
registrations  containing  color  drawings. 
Subparagraph  (a)(3)  has  been  modified 
from  the  proposal  to  delete  reference  to 
expedited  local  service  because  this 
service  cannot  be  provided  by  the  PTO 
contractor. 

Section  1.19  is  revised  further  to 
delete  subparagraphs  (a)(5)  and  (a)(&). 
The  service  formerly  provided  under 
subparagraph  Oa)(5)  wilt  be  provided 
under  subparagraphs  (a)(l)(ii)  and 
(a)(2)(ii),  and  the  service  formerly 
provided  under  subparagraph  (a)(6)  will 
be  provided  under  (a)(l)(iit^. 

Section  1.19.  subparagraph  (b)(l)i  is 
revised  further  to  clarify  and  set  fees  for 
different  levels  of  service  available  for 
obtaining  certified  or  uncertified  copies 
of  pafent  applications  as.  filed.  In 
addition  to  regular  service,  the  PTO  vuilL 
provide  for  expedited  secuice.  fulfiUecb 
within  five  work  days,  eM:Iuding  mailing 
time,  at  double  the  fee  amount  set  for 
regular  service. 

Section  1.19,  subpara^vph  (b)(2).  is 
revised  to  reduce  the  fee  for  providing  • 
certified  or  uncertified  copy  of  «>  patent 
file  wrapper  and  contents. 

Section  l;.19iis  revised  further  to 
delete  existing  subparagraph  (:b)(3). 
Certified  or  uncertified  copies  <rf 
assignment  records  will  be  provided 
under  renumbered  subparagraph  (b)(4)i 

Section  1.19  is  revised  further  tD< 
delete  existing:  subparagraph  (b^(4t. 
Certified  or  uncertified  copies  of  Office 
records  will  be  p^o^ided  under 
renumbered  subparagraph  (b)(3)i 
Expedited  service  as  eurrendy  provided^ 
under  existing  subparagraph  (b)(4)  will 
be  provided  under  subparagraph 
(b)(l)(ii). 

Section  1.19  is  revised  further  to 
renumber  subparagraph  (b)(5)  as  {t>)(3). 
Section  1.19,  subparagraph  (bjf?),  is 
revised  to  establish  that  the  PTO 
provides  certified  or  uncertified  copies 
of  documents  at  one  fTat  fee  amount. 

Section  1'.19  is  revised  fiirther  to 
renumber  subparagraph  pJJIO);  as  fb)(4) 
and  to  include  services  formerly 
provided  under  subparagraph  (b)(3)  in 
addition  to  certified  and  uncertified 
copies  of  abstracts  of  title. 

Section  1.19;  paragraph  (g)i.is 
modified  ftijm  the  proposal,. The  PTO 
will  continue  to  compare  and  certify 
copies  of  documents  made  bom  PTO 
records,  but  not  prepared  by  FlU  stafT 

37  CFR  1.20    Post-issuance  Fees 

Section  1.20,  paragraphs  (a}-(c),  is 
revised  to  adjust  the  fees  authorized  by 
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Section  1.19,  renumbered 
subparagraph  (a)(3),  is  revised  further  to 
clarify  and  set  fees  for  different  levelis  of 
service  available  for  obtaining  copies  of 
utility  patents  or  statutory  invention 
registrations  containing  color  drawings. 
Subparagraph  (a)(3)  has  been  modified 
from  the  proposal  to  delete  reference  to 
expedited  local  service  because  this 
service  cannot  be  provided  by  the  PTO 
contractor. 

Sfection  1.19  is  revised  further  to 
delete  subparagraphs  (a)(5)  and  (a)(6). 
The  service  fbrmerfy  provided  uader 
subparagraph  (,a](5)  will  be  provided 
under  subparagraphs  (a](l)(ii)  and 
(a)(2)(ii)..  and  the  service  fotmeily 
provided  under  subparagraph  (a)(6)  will 
h»  provided  under  (a)(l)(iii). 

Section  1.19.  subparagraph  (b)(1),  is 
revised  further  to  clarify  and  set  fees  for 
different  levels  of  service  available  for 
obtaining  certified  or  uncertified  copies 
of  patent  applications  as. filed  In 
addition  to  regular  service,  tiie  PTO  will 
provide  for  expedited  service,  fulfilled 
within  five  work  days»  ntcluding  mailing 
time,  at  double  the  fee  amounl^  set  for 
regular  service. 

Section  1.19,  subparagraph  (b)t2).  is 
revised  to  reduce  the  fee  for  providing  a 
certified  or  uncertified  copy  of  a>  patent 
file  wrapper  and  contents. 

Section  Lid  is  revised  further  ta 
delete  existing  subparagcaplt  (b)(3). 
Certified  or  uncertified  copies  of 
assignment  records  will  be  provided 
under  renumbered  subparagraph  (b)(4); 

Section  1.19  is  revised  further  t* 
delete  existing  subparagraph  (b)(4). 
Certified  or  uncertified  copies  of  Office 
rcsordff  wiU  be  provided  under 
eenumbered  subparagraph,  (b)(3); 
Expedited  service  as  ciurently  provided' 
under  existing  subparagraph  {b)(4)  will 
be  provided  under  subparagraph 
(b)(l)(ii). 

Section  1.19  is  revised  further  to 
renumber  subparagraph  (b)(5)  as  (b)(3). 
Section  1.19,  subparagraph  (b)(3').  is 
revised  to  establish  that  the  PTO 
provides  certified  or  uncertified  copies 
of  documents  at  one  ITiat  fiee  amount. 

Section  1.19  is  revised  further  to 
renumber  subparagraph  (b)(6)  as  p3)(4l 
and  to  include  services  formerly 
provided  under  subparagraph  (b)(3)  in 
addition  to  certified  and  uncertified 
copies  of  abstracts- of  title. 

Section  1.19;  paragraph  (g).  is 
modified  from  the  proposal- The  PTO 
will  continue  to  compare  and  certify 
copies  of  doamients  made  i^om  PTO 
records,  but  not  prepared  by  FlU  stafT 

37  CFR  1.20    Post-issuance  Fees 

Section  1.20,  paragraphs  (a}-(c),  is 
revised  to  at^st  the  fees  authorized  by 


35  U.S.C.  41(d)  as  amended  by 
subsection  5(a)(3)  of  H.R.  3531.  In 
response  to  comments  on  the  proposed 
level  of  the  non-statutory  patent  fee 
amounts  and  Congressional  direction  to 
recover  a  lower  level  of  planned  costs 
overall,  the  adopted  fee  amounts  are 
less  than  the  amounts  proposed. 

Section  1.20,  paragraph  (d),  is  revised 
to  reflect  the  amendments  made  by 
subsections  2(b)  and  5(a)(1)  of  H.R.  3531 
as  described  above  under  General 
Procedures. 

Section  1.20,  paragraphs  (e)-(g),  is 
revised  to  reflect  the  amendments  made 
by  subsections  2(b)  and  5(a)(2)  of  H.R. 
3531  as  described  above  under  General 
Procedures,  and  to  provide  for  the 
payment  of  maintenance  fees  on  original 
and  reissue  patents,  except  design  or 
plant  patents,  based  on  all  applications 
filed  on  or  after  December  12, 1980. 
Paragraphs  (e)-(g)  formerly  provided  for 
the  payment  of  maintenance  fees  on 
original  and  reissue  patents,  except 
design  or  plant  patents,  based  on 
applications  filed  on  or  after  December 
12. 1980,  but  before  August  27. 1982. 
Paragraphs  (h)-{j),  which  are  deleted, 
provided  for  the  payment  of 
maintenance  fees  on  original  and 
reissue  patents,  except  design  or  plant 
patents,  based  on  applications  filed  on 
or  after  August  27, 1982.  The  distinction 
in  the  maintenance  fee  due  based  on  the 
application  filing  date  was  eliminated 
by  subsection  5(a)(2)  of  H.R.  3531. 

For  patents  based  on  applications 
filed  on  or  after  December  12, 1980,  but 
before  August  27, 1982,  patent  owners 
must  establish  small  entity  status 
according  to  37  CFR  1.27  if  they  have  not 
done  so  and  if  they  wish  to  pay  the 
reduced  fee  amounts. 

Section  1.20  is  revised  to  delete 
paragraphs  (h)-{j).  The  fees  for 
maintaining  all  original  or  reissue 
patents,  except  design  of  plant  patents, 
including  those  based  on  applications 
filed  on  or  after  August  27, 1982,  are  set 
forth  in  paragraphs  (e}-(g).  Reissue 
patentees  are  reminded  that  the  due 
dates  for  payment  of  maintenance  fees 
are  computed  from  the  date  of  grant  of 
the  original  (non-reissue)  patent. 

Section  1.20  is  revised  to  renumber 
paragraph  (k)  as  paragraph  (h).  and 
adjust  the  fee  amount  authorized  by  35 
U.S.C  41(d)  as  amended  by  subsection 
5(a)(3)  of  H.R.  3531.  Revised  paragraph 
(h)  provides  for  a  surcharge  for  payment 
of  a  maintenance  fee  during  the  six- 
month  grace  period  following  the 
expiration  of  three  years  and  six 
months,  seven  years  and  six  months, 
and  eleven  years  and  six  months  after 
the  date  of  the  original  grant  of  a  patent 
based  on  an  application  filed  on  or  after 
December  12. 1980.  Paragraph  (k) 


formerly  provided  for  a  surcharge  for 
late  payment  of  maintenance  fees  on 
original  and  reissue  patents,  except 
design  or  plant  patents,  based  on 
applications  filed  on  or  after  December 
12, 1980,  but  before  .August  27, 1982, 
Paragraph  (1).  which  is  deleted,  provided 
for  a  surcharge  for  late  payment  of 
maintenance  fees  on  original  and 
reissue  patents,  except  design  or  plant 
patents,  based  on  applications  filed  on 
or  after  August  27. 1982. 

Section  1.20,  new  paragraph  (h)  has 
been  modified  from  the  proposal  to 
provide  a  two-tier  fee  structure  for 
payment  of  the  maintenance  fee 
surcharge.  The  fifty-percent  reduction 
for  those  that  have  established  small 
entity  status  is  applicable  to  the 
surcharge  for  payment  of  maintenance 
fees  within  the  six-month  grace  period. 
Further,  in  response  to  comments  are 
Congressional  direction,  the  adopted  fee 
amount  is  less  than  the  amount 
proposed. 

Section  1.20  is  revised  to  delete 
paragraph  (1).  The  fees  for  the  late 
payment  of  a  maintenance  fee  for  all 
original  or  reissue  patents,  except  design 
or  plant  patents,  based  on  applications 
filed  on  or  after  December  12, 1980,  are 
set  forth  in  renumbered  paragraph  (h). 

Section  1.20  is  revised  to  renumber 
paragraphs  (m)  and  (nj  as  paragraphs  (i) 
and  (j),  and  adjust  the  fee  amounts  as 
authorized  by  35  U.S.C.  41(d)  as 
amended  by  subsection  5(a)(3)  of  H.R. 
3531.  Further,  in  response  to  comments 
and  Congressional  direction,  the 
adopted  free  amount  in  paragraph  (i)  is 
less  than  the  amount  proposed. 

37  CFR  1.21    Miscellaneous  Fees  and 
Charges 

Section  1.21.  paragraphs  (a),  (c),  (e). 
(g)'  {^]-  ())•  (1)  and  (n),  is  revised  to 
adjust  fees  as  authorized  by  35  U.S.C. 
41(d)  as  amended  by  subsection  5(a)(3) 
of  H.R.  3531.  In  response  to  comments 
on  the  proposed  level  of  the  non- 
statutory patent  fee  amounts  and 
Congressional  direction  to  recover  a 
lower  level  of  planned  costs  overall,  the 
adopted  fee  amounts  m  sub  paragraphs 
(a)(1),  (a)i3).  (a){5).  (a)(6).  (j),  (1),  and  (n) 
are  less  than  the  amounts  proposed.  The 
proposed  changes  to  paragraphs  (d)  and 
(m)  have  not  been  adopted. 

Section  1.21,  subparagraph  (a)(4),  is 
revised  further  to  provide  a  certificate  of 
good  standing  for  $10  and  a  certificate 
that  is  suitable  for  framing  at  framing  at 
double  that  fee  amount. 

Section  1.21. 'subparagraph  (b)(1),  is 
revised  to  eliminate  the  fee  requirement 
for  reinstating  a  deposit  account.  This 
fee  requirement  has  been  found  to  be 
unnecessary  because  the  Office  no 


longer  suspends  accounts  when  there  is 
no  activity. 

Section  1.21  is  revised  to  delete 
paragraph  (f).  since  searching  PTO 
records  will  be  provided  under  revised 
paragraph  (j)  Paragraph  (f)  is  reserved. 

Section  1.21.  paragraph  (g),  is  revised 
further  to  clarify  that  the  $.25  fee 
amount  for  each  photocopy  established 
by  subsection  5(a)(3)  of  H.R.  3531  is  for  a 
self-service  copy  charge  amount,  per 
page.  The  self-service  copy  charge  will 
be  applied  to  the  per  copy  amounts  on 
copy  access  system  cards  as  previously 
provided  by  this  paragraph. 

The  same  copy  charge  will  be 
required  for  each  printed  page  generated 
from  the  Automated  Patent  System,  as 
previously  provided  by  paragraph  (q). 

Section  1.21.  paragraph  (h),  is  revised 
to  establish  the  fee  for  recording  each 
assignment  in  accordance  with 
subsection  5(a)(3)  of  H.R.  3531. 

Section  1.21  paragraph  (j),  is  revised 
to  eliminate  the  fee  for  providing 
duplicate  Office  user  passes.  The  Office 
will  provide  duplicate  passes  free  of 
charge. 

Revised  paragraph  (j)  establishes  one 
fee  amount  for  e.=ich  hour  of  service,  or 
fraction  thereof,  requested  from  the 
PTO.  Examples  of  services  are  searching 
PTO  records,  as  previously  provided  by 
this  paragraph:  FTO  staff  assistance  to 
conduct  a  search  using  the  Automated 
Patent  System,  as  previously  provided  in 
paragraph  (p);  and  other  miscellaneous 
requests  for  services  where  PTO  staff 
are  providing  direct  labor  support  to 
customers. 

Section  1.21.  paragraph  (k).  is  revised 
to  require  the  payment  of  the  actual  cost 
for  performing  special  services  provided 
by  the  PTO.  Generally.  ser\  ices 
provided  by  the  PTO  would  be  charged 
at  the  $30.00  hourly  rate  set  forth  in 
paragraph  (j)  of  this  section.  Paragraph 
(k)  is  reser\'ed  for  non-labor  charges, 
such  as  com.puter  services,  special 
supplies,  extra  mailing  costs,  etc..  that 
are  authorized  by  the  customer. 

37  CFR  1.24    Coupons 

Section  1.24  is  revised  to  adjust  the 
fee  for  the  purchase  of  coupons  for 
patents  and  trademarks  to  mdke  it 
comparable  to  the  fee  required  for  the 
purchase  of  copies  of  patents  and 
trademarks  and  to  adjust  the  amount  of 
the  coupon  books. 

37  CFR  1.26    Refunds 

Section  1.26.  paragraph  (c).  is  revised 
to  provide  for  a  refund  of  $1,635  if  the 
Commissioner  decides  not  to  institute 
reexamination  proceedings.  The  $1,635 
refund  would  apply  to  those  instances 
where  they  proposed  reexamination  fee 
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of  $2,180  under  37  CFR  1.20(c]  was  paidl 
The  current  $1,500  refund  would  be 
made  in  those  cases  where  the  current 
$2.00t^ reexamination  fee  was  paid. 

37  CFR  1. 171    Application  for  Reissue 

Section  1.171,  paragraph  (a-),  is  revised 
to  change  the  reference  for  payment  of  a 
fiee  for  a  title  report  to  §  1.19(b)(4). 

37  CFR  1.296    Withdrawal  of  Request 
for  Publication  of  Statutory  Invention 
Registration 

Section  1.296  is  revised  to  adjust  \lbe 
handling  fee  foe  withdrawal  of  a 
statutory  invention  registralion  as 
authorized  by  35  U.S.C  ^l(d)  as 
amended  by  subsection  5(a)(3^  of  FLR. 
3531.  In  response  to  comments  on  the 
proposed  level  of  the  non-statutory 
patent  fee  amounts  and  Congressional 
direction  to  recover  a  lower  level  of 
planned  casts  ovecalL  the  adopted  £ee 
amount  is  less  than  the  proposed 
amount 

37  CFR  1.362    Time  for  Payment  of 
Maintenance  Fees 

Section  1.362.  is  amended  to  revise 
paragraphs  (a)  and  (e)  to  reiier  to 
renumbered  paragraphs  in  S  1.20.  and  to 
revise  paragraph  (b)  to  clarify  that 
maintenance  fees  are  not  required  for 
any  plant  or  design  patents. 

37  CFR  1.378    Acceptance  of  Belayed 
Payment  of  Maintenance  Fee  in  Expired 
Rit9nt  to  Reinstate  Patent 

Section  1.378  is  amended  to  revise 
paragraphs  (aHc)  and  (e)  to  refer  to 
renumbered  paragraphs  in  i  1.20. 

37  CFR  L445    International  Application 
Filing,  Processing,  and  Search  Fees 

Section  1.445  is  revised  to  adjust  the 
fees  authorized  by  35  U.S.C.  37&for 
international  appUcalion  processing  as 
set  forth  in  37  CFR  1.445(a)  in 
accordance  with  subsection  5(a)(3j  of 
H.R.  3531.  In  response  to  conmnents  on 
the  proposed  level  of  the  non-statutory 
patent  fee  amounts  and  Congressional 
direction  to  recover  a  lower  fevel  of 
planned  costs  overall,  the  adopted  fee 
amounts  are  less  than  the  amounts 
proposed. 

37  CFR  1.482    International  Preliminary 
Examination  Fees 

Section  1.482  is  revised  to  adjust  the 
fees  in  paragraph  (a)  in  accordance  with 
subsection  5(a)(3)  of  H.R.  3531.  In 
response  to  comments  on  the  proposed 
level  of  the  non^statutory  patent  fee 
amounts- and  Congressional  direction  to 
recover  a  lower  level  of  planned  costs 
overall,  the  adopted  fee  amotuit  is.  less 
than  the  amount  proposed 


37  CFR  1.492    National  Stage  Fees 

Section  1.492,  paragraphs  (a)-{d).  is 
revised  to  reflect  the  amendments  made 
by  subsections  2(b)  and  5(a)(l]  and  5(g) 
of  H.R.  3531  as  described  above  under 
General  Procedures. 

Section  1.492  is  revised  further  to  add 
new  subparagraph  (a)(5)  to  set  forth  a 
fee  upon  entering  the  national  stage 
when  a  search  report  on  the 
international  application  has  been 
prepared  by  the  European  Patent  Office 
or  the  Japanese  Patent  Office.  The 
proposed  fee  amount  includes  a 
reduction  approximately  equivalent  to- 
the  reduction  of  20  percent  of  the  cost  of 
conducting  a  search  that  is  given  by  the 
European  and  Japanese  Patent  Offices 
upon  entering  the  national  stage  when  a 
search  report  in  an  intemation^ 
application  has  been  prepared  by  the 
U.S.  Patent  and  Trademark  Office. 

Section  1.492,  paragraphs  (c)  and  (f),  is 
revised  to  adjust  fees  authorized  by  35 
U.S.C.  41(d)  as  amended  by  subsection 
5(a)(3)  of  H.R.  3531.  Paragraph  (e)  has 
been  modified  from  the  proposal  to- 
provide  a  two-tier  fee  structure  for 
payment  of  tiie  surcharge.  The  fifty 
percent  reduction  for  those  who  hav« 
established  small  entity  status  is 
applicable  to  the  surcharge  for  latefiBng 
of  the  basic  national  fiee  or  oath  or 
de'^Iaration  later  than  20  months  from 
the  priority  date. 

37  CFR  1. 740    Application  for  Extension 
of  Patent  Term 

Section  1.740,  paragraph  (a)(t4),  is 
revised  to  shange  the  reference  to  the 
rule  for  extension  of  a  patent  term  to 
section  1.20(j). 

37  CFR  1. 770    Express  Withdrawal  of 
Application  for  Extension  of  Patent 
Term 

Section  1.77t)  is  revised  to  change  the 
reference  to  the  rule  for  extension  of  a 
patent  term  to  section  1.20(i). 

37  CFR  2.6    Trademark  Fees 

Section  2.^  is  revised  to  be  divided 
into  two  sections.  Revised  paragraph  (a) 
includes  all  trademark  processuig  fees 
£mri  revised  paragraph  (b)  includes  all 
trademark  service  fees>  Paragraplis  (a) 
aad  (a)  are  renumbered  as 
subparagraphs  (a)(1)  and  (a)(2); 
paragraphs  (w),  (b).  (s),  (c)-(ll)  are 
renumbered  as  subparagraphs  fa)(4)r- 
(a)(16),  respectively;  and  paragraph  (m) 
is  renumbered  as  subparagcaph.  (e)(ia). 
New  subparagraphs  (a)(3)  and  (aj(17) 
are  added. 

Paragraph  (n^  is  renumbered  as 
subparagraphs  (b)(;l);  paragraphs  (.o); 
(q),  (p),  and  (w)  are  renumbered  aa. 
subparagraph  (b){5)-{bj(B).  respectivdyr 


and  paragraph  (t^  is  Rnnmbsnedas 
subparagraph  (b)(ll).  New 
subparagraphs  (b)(2Hb)(4).  (b)(9)  and; 
(b](10)  are  added. 

Section  2.8.  renumbered  paragraphs 
(a')(l)  and  (b),  is  revised  further  to  adjust 
fee  amounts  in  accordance  with 
subsection  5(f)  of  M.R.  3531.  In  response 
to  comments  on  the  proposed  level  of 
the  trademark  fee  amounts  and 
Congressional  direction  to  limit 
adjustments  to  fluctuations  in  the 
Consumer  Price  Index,  the  adopted  fee 
amounts  m  subparagraphs  (a)(1), 
(b)(l)(iii),  (b)(2),  (b)(4).  (b)(7),  and  (b)(10i 
are  less  than  the  proposed  amounts.  The 
proposed  changes  to  subparagraphs' 
(a)(6)  and  (8^(12)-(18)  have  not  been- 
adopted. 

Subparagraph  (a)(2)  is  revised  further 
to  delete  reference  to  filing  a  statement 
of  use.  New  subparagraph-  (a^(3^  is 
established  for  filing  a  statement  of  use 
under  section  (T)(d)(l)  of  the  Act.  per 
class.  This  clarifies  that  a  fltJO  fee 
amount  is  due  for  each  action  requested 

Subparagraph  (a)(5)  has  been 
modified  from  the  proposal  so  that  the 
words  "an  application"  are  not  deleted. 

Subparagraph  (a)(B)  is  revised  further 
to  clarify  the  requirement  for  paying  an 
additional  fee  for  a  renewaf  application 
made  within  three  months  of  the 
expiration  of  the  registration. 

Subparagraph  (a)(16)  is  revised  further 
to  delete  reference  to  filing  a  notice  of 
opposition.  Niew  subparagraph  CaJD^)  is 
established  for  filing,  a  notifie  of 
opposition. 

Section  2.6(b)  is  revised  further  to 
establish  that  the  Office  wtilL  sell 
certified  or  uncertified  copies  of 
documents  at  the  same  flat  fee.  Most 
requests  for  documents  are  for  certified 
copies.  Customers  who  need  uacertifi«d 
copies  of  documents  or  copies  of 
poDtiorts  of  documents  also  are  available 
to  make  those  copies  themselves  for  a 
.self-service  copy  charge,  per  page. 

Subparagraph  (b)(1)  is  revised  further 
to  delete  reference  to  a  copy  showing 
title  and/or  status.  In  addition)  this 
subparagraph  clarifies  the  levels  of 
service  available  for  obtaining  printed 
copies  of  trademarks.  In  addition  to 
regular  service  provided  by 
subparagraph  (bUl)(i).  the  PTOwill 
provide,  in  new  subparagraph  (b)(t)(iii, 
for  expedited  local  service  to  be  fulfilled 
within  one  workday  for  orders  delivered 
to  a  Public  Service  Windmv  at  double 
the  fee  amount  for  regular  service.  There 
are  two  Public  Service  Windows  at  the 
PTO:  One  in  the  Patent  Search  Room 
and  another  in  the  Trademark  Search. 
Library.  Unless  otherwise  requested  att 
copies  of  trademarks  will  be  dehvered; 
to  the  I^iblitrScrviee  Window  in  the 
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and  paragraph^  (t)  is  cennmbsnedaa 
subparagraph  (b)(ll).  New 
subparagraphs  (b)(2Hb)(*).  (b)(9)  and 
(b)(10)  are  added. 

Section  2.6.  renumbered  paragraphs 
(a')(l)  and  (b).  is  revised  further  to  adjust 
fee  amounts  in  accordance  with 
subsection  5(f)  of  M.R.  3531.  In  response 
to  comments  on  the  proposed  level  of 
the  trademark  fee  amounts  and 
Congressional  direction  to  limit 
adjustments  to  fluctuations  in  the 
Consumer  Price  Index,  the  adopted  fse 
amounts  in  subparagraphs  (a)(1), 
(b)(l)(iii).  (b)(2).  (b)(4).  {b)(7),  and  (b)(10i 
are- less  than  thepreposed  amounts.  The 
proposed  changes  to  subparagraphs 
(a)(6)  and  (8i(12Hl8)  have  notbeen^ 
adopted. 

Subparagraph  (a)(2)  is  revised  further 
to  delete  reference  to  filing  a  statement 
of  use.  New  subparagraph-  (aj(9l  is 
established  far  filing  a  statement  of  use 
under  section  {l)(d)(l)  of  the  Act.  per 
class.  This  clarifies  that  a  $108  fee 
amount  is  due  for  each  action  requested. 

Subparagraph  (a)(5)  has  been 
modified  from  the  proposal  so  that  the 
words  "an  application"  are  not  deleted. 

Subparagraph  (a)(B)  is  revised  further 
to  clarify  the  requirement  for  paying  an 
additional  fee  for  a  renewaf  application 
made  within  three  months  of  the 
expiration  of  the  registration. 

Subparagraph  (a)(16)  is  revised  fiirtber 
to  delete  reference  to  filing  a  notice  of 
opposition.  Niew  subparagraph  GaJD^)  is 
established  for  filing,  a  notice  of 
opposition. 

Section  2.6(b)  is  revised  further  to 
establish  that  the  Office  wdLsell 
certified  oi  uncertified  copies  of 
documents  at  the  same  flat  fee.  Most 
requests  for  documaats  are  for  certified 
copies.  Customers  who  need  uacertifiad. 
copies  of  documentSt  or  copiea  of 
poDtionA  of  docamenta  also  are  available 
to  make  those  copies  themselves  for  a. 
self-service  copy  charge,  per  page. 

Subparagraph  (b)(1)  is  revised  further 
to  delete  reference  to  a  copy  showinft 
title  and/or  status.  In  addition,  this 
subparagraph  clarifies  the  levels  of 
service  available  for  obtaining  prin/ted 
copies  of  trademarks.  In  addition  to 
regular  service  provided  by 
subparagraph  (bUDCi).  the  PTO  will 
provide,  in  new  subparagraph  (b)(t)(ii). 
for  expedited  local  service  to  be  fulfilled 
within  one  workday  for  orders  delivered 
to  a  Public  Service  Window  at  double 
the  fee  amoimt  for  regular  service.  There 
are  two  Public  Service  Windows  at  the 
PTO:  One  in  the  Patent  Search  Room 
and  another  in  the  Trademark  Search 
Library.  Unless  otherwrse  reciuasted.  all 
copies  of  trademarks  will  be  dehverect 
to  the  RiblitrScrvke  Window  in  the 


Trademark  Search  Library.  New 
subparagraph  (b)(l)(iii)  estabhshes  a  fee 
for  providing  expedited  service  for  a 
copy  of  a  registered  mark  ordered  by 
electronic  ordering  service  and 
delivered  to  the  customer  within  two 
workdays. 

Under  new  subparagraph  {bK^}.  the 
PTO  will  provide  a  certified  or 
uncertified  copy  of  a  trademark 
application  as  filed.  In  addition  to 
regular  service  provided  under  {b)(2)(i), 
the  PTO  will  provide,  in  subparagraph 
(bH2)(ii),  for  expedited  service  fulfilled 
within  five  workdays,  excluding  mailing 
time,  at  double  the  fee  amount  for 
regular  service. 

Undei  subparagraph  (b)(3),  the  PTO 
will  provide  certified  or  uncertified 
copies  of  trademark  file  wrappers  and 
contents  at  the  same  flat  fee  amounL 

Subparagraph  rb)(4)  is  revised  ^ther 
to  provide  certified  copies  of  registered 
marks,  showing  title  and/or  status,  as 
provided  under  current  §  2£(n).  In 
addition  to  regular  service  provided  by 
(b){4)(i)  at  a  fee,  the  PTO  will  provide,  in 
subparagraph  (b)(4)(ii),  for  expedited 
service  fulfilled  within  five  workdays 
from  receipt  of  request  in  the  Trademark 
Post-Registration  Division,  excluding 
mailing  time,  at  double  the  fee  amount 
for  regular  service. 

Subparagraph  (b)(5)  is  revised  further 
to  provide  certified  or  uncertified  copies 
of  trademark  records,  per  document, 
except  as  otherwise  provided  in  this 
section,  at  a  flat  fee  amount.  Further, 
expredited  services  now  are  included  as 
subparagraphs  (b)(2)(ii)  and  (b)t4)(ii). 

Section  2.6  is  revised  to  delete 
existing  paragraph  (p).  A  self-service 
copy  charge  is  provided  in  subparagraph 
(b)(9)  of  this  section. 

Section  2.6,  subparagraph  (bK6),  has 
been  modified  from  the  proposal  to 
establish  a  fee  of  $40  for  the  first 
property  and  a  fee  of  $25  for  all 
subsequent  properties. 

Subparagraph  (b)(7)  is  revised  further 
to  clarify  that  the  fee  amount  charged 
will  cover  a  search  of  assignment 
records  and  an  abstract  of  title  and 
certification. 

Section  2.6  is  revised  to  delete 
paragraph  (x).  This  service  will  be 
provided  under  pnqxjsed  subparagraph 

(b)(9). 

New  paragraph  (b)(9)  will  establish  a 
self-service  copy  charge,  per  page,  and 
will  be  a  replacement  for  the  services 
offered  in  paragraphs  (p)  and  (x)  which 
are  being  deleted.  The  $.25  self-servioe 
copy  charge  will  be  appHed  to  the  per 
copy  amounts  oo  cx)py  access  s^  stem 
cards,  and  for  each  printed  page 
generated  from  the  Automated 
Trademark  System,  as  prevrootly 
provided  by  paragraph  (x). 


New  subparagraph  (b)(10)  establishes 
one  fee  amount  for  eadi  hoar  of  servioe, 
or  fraction  thereof  requested  from  the 
PTO.  Examples  of  services  would  be 
searching  PTXD  records,  as  previously 
provided  by  this  paragraph  and  other 
miscellaneous  requests  for  services 
where  PTO  staff  are  providing  direct 
labor  support  to  customers. 

Subparagraph  (b)(11 )  is  revised  to 
clarify  that  the  services  to  be  provided 
would  be  those  that  are  not  specified 
elsewhere  in  the  statute  or  rules.  Adding 
this  language  makes  the  wording  of  this 
rule  comparable  to  §  1.21(k).  Generally, 
services  provided  by  the  PTO  will  be 
charged  at  the  $30.00  hourly  rate  set 
forth  in  subparagraph  (blllO)  of  this 
section.  Subparagraph  (bHll)  is 
reserved  for  non-labor  charges,  such  as 
computer  services,  special  supplies, 
extra  mailing  costs,  etc.,  that  are 
authorized  by  the  customer. 

Response  to  Comments  on  The  Rules 

A  notice  of  proposed  rulemaking  to 
adjust  patent  and  trademark  fees  in 
accordance  with  Ae  proposed 
provisions  of  H.R.  1613  and  S.  793  was 
published  in  the  Federal  Register  on 
-May  10, 1991,  at  56  FR  21890.  and  in  the 
Official  Gazette  oo  May  21. 1991,  at  1128 
dc  56.  A  public  hearing  was  held  on 
June  12. 1991. 

Although  comments  were  received  on 
a  variety  of  subjects  related  to  patent 
iind  trademark  examination  processes, 
only  those  relating  directly  to  this  notice 
are  being  addressed.  Other  comments 
relating  to  patents  have  been  forwarded 
to  the  Advasory  Commission  on  Patent 
Law  Reform  for  their  review  and 
consideration.  Examples  of  comments 
that  have  been  referred  to  the  Advisory 
Commission  include: 

Comment:  One  respoodent  stated  that, 
because  some  patentees  make  money 
off  their  patents  while  others  "enhance 
the  progress  in  the  useful  arts"  by 
disclosing  technology,  not  all  inventora 
should  share  the  saine  costs.  PTO 
shoidd  investigate  measures  for 
decreasing  costs,  increasing  efficiencies, 
and  reallocating  costs  among  users. 

Comment-  Fees  should  be  raised 
proportionatdy  without  eliminating  the 
two-tier  system  and  with  only  baseline 
budgets. 

Comment  PTO  should  set 
maintenance  fees  based  on  the  use  of 
the  patent  for  example,  similar  to  a 
sales  tax  which  woold  be  reported  and 
paid  by  the  owner  of  the  patent 

Comment  An  altemaln  e  to  the  two- 
tiered  system  would  be  a  system 
whereby  one-half  the  fees  for  a  somU 
entity  would  be  defened  until  five  years 
after  the  patent  is  granted. 


Comment:  PTO  should  reexamine  the 
post-isBuaooe  process  as  a  potential 
source  of  new  revenues.  e.g..  raising  fees 
for  assignments  and  estabhshxqg  filing 
fee*  for  the  recordation  of  lawsuits. 
More  intensive  use  of  maintenance  fees 
could  result  in  a  trust  fund  to  be  osed  for 
»ich  major  projects  as  automation. 

Comment  The  patent  system  might 
benefit  if  PTO  were  established  as  a 
Government  corporation.  As  a 
Government  corporation,  the  PTO  would 
have  the  financing  and  management 
fiexibility  which  has  benefitted  other 
Government  agencies. 

Comment  PTO  should  redefine  a 
small  entity  in  order  to  decrease  the 
number  of  persons  receiving  the 
subsidy. 

The  following  comments  relate  to  the 
proposed  rule  notice: 

Comment:  A  majority  of  the  comments 
received  protested  the  PTO's  proposal  in 
H.R.  1613  and  S.  793  to  limit  the  small 
entity  subsidy  to  application  fees  and 
claims  fees  paid  upon  filing. 

Response:  As  enacted,  H JH.  3531 .  did 
not  contain  the  proposed  change. 
Therefore,  the  small  entity  subsidy 
provided  in  35  U.S.C  41{h)  continues  to 
apply  to  fees  set  forth  in  35  U.S.C.  41  (a) 
and  (b)  as  amended  by  subsections  5(a) 
(1)  and  (2)  of  H.R.  3531. 

Comment  The  PTO  should  publish  an 
additional  fee  schedule  and  invite  public 
comments  after  legislation  is  approved 
by  Congress. 

Response:  Due  to  the  delay  in  the 
enactment  of  PTO's  authorization 
legislation  Congress  waived  normal 
notice  and  comment  njJeraaking 
procedures.  Thus,  H.^  3531  provides 
that,  in  fiscal  year  19SZ  the  fees  will 
take  eiiecX  on  or  after  one  day  after  the 
fees  are  published  in  the  Fadaral 
Registar. 

Comment  Several  respondents 
indicated  that  the  proposed  rules  would 
establish  the  PTO  as  a  user-funded 
government  agency  and.  as  sach  the 
Office  would  no  longer  be  sobject  to 
Congresskkoal  oversight. 

Response:  The  Office  became 
essentially  user-fee  funded  with  the 
exception  of  approximatdy  $1.5  million 
of  taxpaj'er  rrvennes  in  fiscal  year  1992, 
upon  enactment  ci  the  Omnibtis  Budget 
Reooociliation  Act  of  1990  (IHiblic  Law 
101-508)  on  November  5. 1990.  That  Act 
simply  chanf^ed  die  source  of  funding  for 
the  pro  but  did  not  diaoge  its  character 
as  a  Federal  agency  which  is  part  of  the 
Department  of  Coramsroe  within  the 
Executive  Branch.  As  a  Federal  agency, 
the  PTO  must  prepare  and  sobmit  its 
annual  budget  reqaestf  to  the  Secretary 
of  Commerce  and  the  Ofhce  of 
Management  and  Budget  Hie  PTO's       ^ 
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request  is  included  in  the  President's 
annual  budget  submission  to  Congress. 
Congress  continues  to  have  oversight  for 
pro  programs,  and  the  annual  budget 
request  is  subject  to  the  Congressional 
appropriations  process.  H.R.  3531  also 
contains  a  provision  whereby  the  PTO 
will  continue  to  submit  an  annual  report 
to  the  Committees  on  the  Judiciary  of 
the  Senate  and  the  House  of 
Representatives  which  includes  fee 
collections  for  the  prior  year;  activities 
during  the  prior  year  that  were 
supported  by  fee  expenditures;  budget 
plans  for  significant  programs,  projects 
and  activities;  and  any  proposed 
disposition  of  surplus  fees  by  the  Office. 
Furthermore,  the  PTO  is  governed  by 
reprogramming  guidelines  specified  in 
the  Department  of  Commerce's  annual 
appropriations  act. 

Further,  subsection  5(d)(3)  of  H.R. 
3531  requires  the  Conmiissioner  to 
report  to  the  Congress,  with  publication 
in  the  Federal  Register,  on  the 
automated  search  system,  and  its  use  by 
the  public. 

Comment:  Why  should  present  users 
be  forced  to  support  impractical  and 
wasteful  PTO  programs  and  policies, 
such  as  the  automation  program  and  the 
installation  of  posh  conference  rooms. 

Response:  While  questions  have  been 
raised  as  to  the  source  of  funding  for  the 
PTO's  automation  program,  several 
witnesses  at  oversight  hearings 
supported  the  need  to  automate  patent 
and  trademark  operations. 

The  automation  programs  are 
designed  to  improve  the  quality  and 
timeliness  of  PTO  services  and  products, 
and  to  discontinue  reliance  on  outmoded 
manual  processes  and  paper  references. 
These  improvements  will  benefit  not 
only  PTO  employees  but  also  PTO  users. 
Decisions  by  Congress  on  PTO  fees  in 
1992  have  been  interpreted  as 
supportive  of  the  automation  programs 
(since  fees  fund  the  programs),  although 
less  funds  for  the  programs  will  result  in 
slower  implementation. 

With  respect  to  the  PTO's  conference 
rooms.  PTO  attempts  to  provide  a 
favorable  work  environment  for  its 
employees  and  for  its  customers  while 
they  are  doing  business  at  the  Office. 

Comment:  PTO  should  look  for 
hardware  and  software  that  is  already 
completed  rather  than  developmental 
for  its  automation  program. 

Response:  In  March  1988,  an  Industry 
Review  Panel  was  established  by  the 
Secretary  of  Commerce  to  review  the 
Automated  Patent  System  (APS) 
program.  Their  fmdings  regarding  the 
design  and  architecture  of  APS  were: 
"At  this  time,  there  is  no  totally  off-the- 
shelf  system  that  can  provide  the 
capabilities  and  performance  PTO  needs 


for  patent  search  and  refrieval.  Even  the 
majority  of  the  individual  components 
are  not  available  off-the-shelf.  Currently 
available  products  do  not  provide  the 
performance  (e.g..  flip  rate)  nor  can  they 
handle  the  workload  (e.g..  number  of 
users  and  data  volumes)  required  if  APS 
is  to  support  the  examining  corps  in  its 
day-to-day  operations.  For  example, 
even  considering  the  recent  advances  in 
workstation  technology,  a  custom 
workstation  is  needed  for  APS  image 
retrieval  and  manipulation." 

In  light  of  several  technological 
forecasts  since  then,  the  PTO  continues 
to  agree  with  this  assessment.  However, 
the  report  also  stated,  "the  PTO  should 
(plan)  to  re-procure  key  systems 
components  (at  appropriate  times)  to 
take  advantage  of  improvements  in 
technology  and  dropping  prices." 
Therefore,  within  the  last  few  years,  the 
PTO  has  begun  to  reprocure  several 
major  APS  components,  such  as  the 
devices  used  to  store  electronic  images 
of  patents,  the  workstations  used  for 
searching  these  images,  and  the  network 
needed  to  connect  APS. 

Comment:  PTO  should  determine 
whether  or  not  private  contractors  in 
industry  can  accomplish  functions  of  the 
PTO. 

Response:  PTO  has  been  following  the 
guidelines  of  0MB  Circular  A-76. 
"Performance  of  Commercial 
Activities",  since  1981.  PTO'«  A-76 
studies  identified  specific  savings  that 
were  taken  in  fiscal  years  1983  and  1985 
budgets  for  activities  such  as  file 
maintenance,  facilities  management  and 
patent  copy  fulfillment.  The  PTO  will 
continue  to  examine  those  functions 
now  undertaken  by  Federal  personnel 
that  could  be  performed  by  contractor 
personnel. 

Comment:  Fee  amounts  will  become 
unreasonable  and  unfair  if  the 
Commissioner  is  given  the  opportunity 
to  increase  them  every  two  years. 

Response:  This  provision,  which  was 
proposed  in  H.R.  1613,  is  not  included  in 
the  enacted  legislation.  H.R.  3531 
provides  that  patent  statutory  fees  (for 
example,  filing,  issue,  and  maintenance 
fees)  may  be  adjusted  each  year  by 
fluctuations  in  the  Consumer  Price  Index 
over  the  preceding  12  months. 

Comment:  Congress  has  given  the 
Commissioner  the  ability  to  tax  the 
public  by  charging  fees  at  amounts 
greater  than  the  cost  of  providing  the 
service.  In  particular,  non-statutory  fees 
should  be  set  to  recover  the  actual  cost 
of  a  service  or  product  and  not  to 
recover  a  percentage  of  overall 
operating  costs. 

Response:  H.R.  3531  directs  that 
patient  non-statutory  fees  be  established 
"to  recover  the  estimated  average  cost 


to  the  Office  of  such  processing, 
services,  or  materials."  Exceptions  are 
assignment,  photocopy  and  printed  copy 
fees  which  are  set  by  statute. 
The  PTO  has  complied  with 
Congressional  intent  on  this  subject,  and 
many  fee  amounts  have  been  lowered 
from  the  proposal. 

Comment:  The  premises,  assumptions 
and  models  used  in  formulating  the 
proposed  fees  are  not  provided  so  that  a 
respondent  can  determine  whether  the 
fee  increases  are  justified. 

Response:  Since  the  publication  of  the 
notice  of  proposed  rulemaking  on  May 
10, 1991,  the  PTO's  proposals  for  1992 
fee  rates  and  its  budget  have  undergone 
significant  changes.  The  proposed  rule 
package  would  have  adjusted  fees  to 
recover  a  1992  budget  of  $462  million. 
The  fee  adjustments  that  have  been 
adopted  in  this  final  rule  package  will 
recover  a  1992  budget  of  $426  million,  a 
reduction  of  $36  million.  This  recovery 
level  reflects  Congressional  views  on 
the  amount  of  change  required  for  each 
fee  and  on  the  content  of  the  1992 
budget  request.  An  explanation  of  the 
methodology  used  in  formulating  the 
adopted  fee  amounts  is  included  under 
General  Procedures. 

Comment:  There  appears  to  be  no 
added  value  for  the  increased  fees  since 
there  are  no  significant  improvements  in 
services  planned. 

Response:  The  proposed  rule  package 
which  was  published  in  the  Federal 
Register  on  May  10, 1991.  would  have 
adjusted  fees  to  address  a  1992  budget 
of  $462  million.  This  proposed  budget 
included  $110  million  in  increases  over 
the  1991  budget.  At  an  aggregate  level, 
the  $110  million  increase  addressed  the 
following:  $30  million  for  inflation,  cost- 
of-living  salary  adjustments  and  other 
uncontrolled  costs;  $45  million  for 
increased  workload;  $18  million  for 
automation  initiatives  for  patents  and 
trademarks:  and  $17  million  for  quality 
enhancements. 

Included  in  the  above  are 
improvements  in  service  such  as 
deployment  of  the  Automated  Patent 
System  to  the  public  and  to  the 
examiners  in  1993:  improved  search 
services  for  biotechnology  patent 
examiners:  replacement  of  the 
automated  search  system  in  Trademarks 
(T-search);  improved  management  of  the 
patent  and  trademark  operations: 
enhanced  patent  classification  servnces; 
and  maintenance  of  patent  and 
trademark  pendency  goals. 

The  PTO  currently  is  in  the  process  of 
readjusting  its  1992  programs  and  plans 
to  respond  to  the  proposed  $426  million 
program  level  that  is  the  result  of  H.R. 
3531. 
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to  the  Office  of  such  processing, 
services,  or  materials."  Exceptions  are 
assignment,  photocopy  and  printed  copy 
fees  which  are  set  by  statute. 
The  pro  has  complied  with 
Congressional  intent  on  this  subject,  and 
many  fee  amounts  have  been  lowered 
from  the  proposal. 

Comment:  The  premises,  assumptions 
and  models  used  in  formulating  the 
proposed  fees  are  not  provided  so  that  a 
respondent  can  determine  whether  the 
fee  increases  are  justified. 

Response:  Since  the  publication  of  the 
notice  of  proposed  rulemaking  on  May 
10, 1991,  the  PTO's  proposals  for  1992 
fee  rates  and  its  budget  have  undergone 
significant  changes.  The  proposed  rule 
package  would  have  adjusted  fees  to 
recover  a  1992  budget  of  $462  million. 
The  fee  adjustments  that  have  been 
adopted  in  this  final  rule  package  will 
recover  a  1992  budget  of  $426  miUion,  a 
reduction  of  $36  million.  This  recovery 
level  reflects  Congressional  views  on 
the  amount  of  change  required  for  each 
fee  and  on  the  content  of  the  1992 
budget  request.  An  explanation  of  the 
methodology  used  in  formulating  the 
adopted  fee  amounts  is  included  under 
General  Procedures. 

Comment-  There  appears  to  be  no 
added  value  for  the  increased  fees  since 
there  are  no  significant  improvements  in 
services  planned. 

Response:  The  proposed  rule  package 
which  was  published  in  the  Federal 
Register  on  May  10. 1991.  would  have 
adjusted  fees  to  address  a  1992  budget 
of  $462  million.  This  proposed  budget 
included  $110  million  in  increases  over 
the  1991  budget.  At  an  aggregate  level, 
the  $110  million  increase  addressed  the 
following:  $30  million  for  inflation,  cost- 
of-living  salary  adjustments  and  other 
uncontrolled  costs;  $45  million  for 
increased  workload;  $18  million  for 
automation  initiatives  for  patents  and 
trademarks:  and  $17  million  for  quality 
enhancements. 

Included  in  the  above  are 
improvements  in  service  such  as 
deployment  of  the  Automated  Patent 
System  to  the  public  and  to  the 
examiners  in  1993:  improved  search 
services  for  biotechnology  patent 
examiners;  replacement  of  the 
automated  search  system  in  Trademarks 
(T-search);  improved  management  of  the 
patent  and  trademark  operations: 
enhanced  patent  classification  services; 
and  maintenance  of  patent  and 
trademark  pendency  goals. 

The  pro  currently  is  in  the  process  of 
readjusting  its  1992  programs  and  plans 
to  respond  to  the  proposed  $426  million 
program  level  that  is  the  result  of  H.R. 
3531. 


While  this  level  is  still  a  significant 
increase  above  the  1991  budget,  the 
majority  of  the  increased  funds  will  be 
used  to  address  inflationary  and  other 
uncontrollable  costs  and  workloads. 
Many  of  the  initiatives  proposed  under 
the  $462  million  level  cannot  be 
undertaken  in  1992. 

Comment:  The  divergence  in  charges 
for  recording  assignments  within  a  four- 
year  period  appears  arbitrary,  and 
brings  into  question  the  rationale  and 
assumptions  used  in  creating  the 
increase.  If  ovmers  were  to  forego  the 
process  of  recording  assigmnents,  PTO 
records  would  be  incomplete, 
registration  could  not  be  renewed  in  the 
name  of  the  true  owner,  and  the  patent 
and  trademark  systems  woaid  suffer.  A 
nKH«  viable  approach  woold  be  to 
return  to  a  reasonable  base  fee  and  a 
reduction  of  the  fee  for  subsequent 
properties. 

Response:  Trademark  assignment  fees 
previously  were  set  at  $100  for  the  first 
property  and  $20  for  all  subsequent 
properties.  The  original  trademark  fee 
schedule  was  recommended  by 
Congress,  in  conjunction  with  the 
trademark  user  community,  and  was 
designed  to  keep  the  filing  fee  low  and 
raise  certain  other  fees  to  recover  the 
costs  of  the  Office.  In  1989.  the 
trademark  assignment  fees  were 
reduced  to  a  flat  $8  per  property. 
Although  this  was  the  actual  unit  cost  to 
the  Office  for  processing  assignments  at 
that  time,  it  was  based  on  antiquated 
systems,  lengthy  processing  times  and 
questionable  quality.  In  response  to 
public  comments,  particularly  those 
from  the  Public  Advisory  Committee  for 
Trademark  Affairs,  fees  of  $40  for  the 
first  trademark  property  and  $25  for  all 
subsequent  propert'es  in  the  same 
document  have  been  adopted. 

A  flat  $40  per  patent  property 
assignment  fee  is  established  by  35 
U.S.C.  41(d]  as  amended  by  subsection 
5(apJ  of  HJL  3531. 

Comment:  PCT  fees  are  proposed  at 
disproportionately  higher  levels  than 
U.S.  national  fees.  This  disparity 
compromises  both  the  spirit  of  the  PCT 
and  its  practical  effectiveness  for  users. 

Response:  Some  PCT  fees  were  set  by 
Congress  in  H.R.  3531.  As  to  the  fees  for 
which  the  Commissioner  has  been 
delegated  authority  to  set.  these  fees 
have  been  modified  to  more  accurately 
reflect  the  costs  of  providing  the 
associated  services  as  required  by  35 
U.S.C.  41(d)  as  amended  by  subsection 
5(a)(3)  of  H.R.  3531. 

Comment:  The  omission  of  small 
entity  redactions  for  PCT  applicants,  but 
not  national  applicants,  discriminates 
against  small  entities  which  use  the 
PCT. 


Response:  National  stage  PCT  fees 
have  been  added  to  35  U.S.C.  41ta), 
therefore  making  appHcants  eli^ble  for 
the  small  entity  reduction. 

Comment:  The  PCT  fees  for  entry  into 
the  national  stage  should  be  reduced. 

Response:  PCT  fees  for  entry  into  the 
national  stage  essentially  have  been  set 
by  Congress.  The  PCT  national  stage 
fees  are  generally  at  a  higher  level  than 
U.S.  national  fees  to  reflect  the 
increased  cost  associated  with 
processing  national  stage  applications 
having  multiple  inventions  which  must 
be  processed  ptirsoant  to  the  principle  of 
unity  of  invention.  T^is  difference 
between  national  stage  fees  and 
national  application  fees  was 
established  at  the  time  of  and  because 
of  a  change  in  approach  to  unity  of 
invention  issues  as  a  result  of  the 
decision  in  Caterpillar  Tractor  Co.  v. 
Commissioner  of  Patents  and 
Trademarks.  650  F.  Supp.  218,  231  USPQ 
590  {E.D.Va.  1986). 

Comment:  Fees  f<jr  PCT  applications 
which  include  an  international  advisory 
search  and  examination  by  a  foreign 
patent  office  effectively  penalize  rather 
than  recognize  the  procedural  assist. 

Response:  The  content  of  an 
international  search  report  or  resuhs  of 
a  preliminary  examination  would 
generally  come  to  6te  attention  of  the 
PTO  through  an  information  disclosure 
statement  or  through  communications 
from  the  Iirtemational  Bureau.  Where 
the  Japanese  Patent  Office  or  European 
Patent  Office  provides  both  the  results 
of  the  search  together  with  copies  of  the 
documents  and  their  pertinence  to 
patentability,  these  reports  have  been  of 
assistance  to  the  PTO  examiner  and  are 
reflected  in  the  new  fee. 

Comment  As  a  cost-saving  and 
efficiency  measure,  the  PTO  should 
remove  aH  prescreening  of  applications 
and  require  the  examiner  to  prerform  any 
screening  needed. 

Response:  To  require  patent 
examiners  to  perform  screening  of  the 
formal  requirements  of  the  filing  of  an 
applicaticm  would  not  be  efficient  or 
result  m  cost  savings.  This  screening  is 
performed  by  clerical  persoimel  in  the 
Application  Branch  who  are  paid  less 
than  patent  examiners  and  can  readily 
and  effectively  review  a  patent 
application  for  compliance  with  formal 
requirements. 

Comment:  PTO  should  remove  the 
statutory  change  relating  to  the 
declaration  to  avoid  the  need  to  staff  the 
Office  with  trained  individuals  for 
reviewing  the  document.  The  regulations 
could  be  replaced  with  a  mere  statement 
of  inventor's  name  and  address 
provided  by  the  applicant.  At  flie  very 
least,  the  PTO  should  allow  filing  of 


facsimile  copies  of  declarations  at  the 
filing  date  to  avoid  the  late  fee. 

Response:  The  requirement  for  an 
oath  or  declaration  is  set  by  statute  (35 
U.S.C.  115)  and  is  not  subject  to 
elimination  under  the  rulemaking 
authority  of  the  Commissioner.  The 
appropriateness  of  accepting  papers  by 
facsimile  has  been  the  subject  of  a  trial 
program  and  will  be  addressed  in  a 
future  proposal. 

Comment:  The  proposed  change 
which  would  establish  one  petition  fee 
amount  is  reasonable  for  some  petitions 
and  unreasonable  for  other  petitions. 

Response:  The  fee  proposed  for 
petitions  and  other  fees  are  intended  to 
recover  the  estimated  cost  of  the 
operations  of  the  PTO.  Each  petition  fee 
need  not,  and  does  not  necessarily 
recover  only  the  cost  of  processing  and 
deciding  a  specific  type  of  petition.  Use 
of  one  petition  fee  amount  eases  the 
administrative  burden  on  the  public  and 
on  the  PTO  of  being  required  to 
determine  the  coirect  fee  amount  for  the 
particular  petition  being  filed. 

CommeiiL  The  proposed  50  percent 
increase  in  the  reexamination  fee  is  too 
high. 

Response:  A  fee  amount  of  $2.18a 
which  represents  a  nine  percent 
increase,  has  been  adopted. 

Comment:  The  progressive  schedule 
for  the  extensioQ-of-time  fees  is 
burdensome  on  a  foreign  applicant, 
particularly  a  small  entity.  FVooessiog  a 
three-month  exiension  does  not  require 
any  more  effort  from  PTO  than 
processing  a  one-mooth  extension. 

Response:  Extension  of  time  fees  are 
mandated  by  statute  and  any  increases 
reflect  changes  in  the  CPI  as  permitted 
by  35  U.S.C  41(f)  as  amended  by 
subsection  ^b)  of  RR.  3531. 

Comment  The  proposed  increase  in 
the  fee  to  $300  for  late  filing  of  an 
inventor's  oath  and/or  filing  fee  nii^t 
force  applicants  to  delay  filing  while,  for 
example,  obtaining  an  absent  inventor's 
signature.  Public  policy  to  encourage 
prompt  filing — especially  important  in 
securing  international  rights  in  countries 
observing  strict  novelty  requirements — 
suggests  the  fee  be  more  moderately 
adjusted. 

Response:  The  adopted  fee  amount  is 
$130.00  and  the  small  entity  subsidy  is 
appHcable  to  surcharge  fees  for  late 
filing  of  Hie  basic  filing  fee  or  oath  or 
declaration  (37  CFR  l.l^e)),  for  paying  a 
maintenance  fee  within  the  six  month 
grace  period  (37  CFR  1.20(h)),  and  for 
filing  the  basic  national  fee  or  oath  or 
declaration  later  than  20  months  in  a 
PCT  application  t37  CFR  1.492(e)). 

Comment-Two  respondents 
expressed  opposition  to  the  proposed 
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elimination  of  the  trademark  "fence" 
which,  along  with  stringent  public  and 
Congressional  oversight,  has  generally 
resulted  in  a  fair  and  reasonable  fee 
schedule.  Trademark  operations  already 
are  100  percent  user-fee  funded,  and 
proportionately  contributing  to  PTO 
overhead  costs  does  not  justify  the 
proposed  fee  increases. 

Response:  The  enacted  legislation. 
H.R.  3531.  maintains  the  "fence"  around 
the  use  of  trademark  fees.  Trademark 
fees,  however,  can  be  used  to  fund 
activities  relating  to  trademarks  and  to 
cover  a  proportionate  share  of  the 
administrative  costs  of  the  PTO. 

Comment-  The  Assistant 
Commissioner  for  Trademarks  has 
stated  that  the  actual  cost  of  examining 
a  new  trademark  application  is 
approximately  $225,  yet  the  proposed 
fee  is  $250.  This  could  generate  a 
substantial  trademark  operating  surplus 
which  eventually  could  help  underwrite 
patent  operations. 

Response:  The  fee  for  filing  a 
trademark  application  has  been  set  at 
$200.  This  amount  is  consistent  with  the 
original  trademark  fee  schedule  that 
was  recommended  by  Congress,  in 
conjunction  with  the  trademark  user 
community  to  keep  the  filing  fee  low  and 
raise  certain  other  fees  to  recover  the 
costs  of  the  Office. 

Comment:  The  proposed  increase  in 
the  trademark  application  filing  fee 
without  a  corresponding  change  in 
Office  needs,  activities  or  costs  could 
create  a  disincentive  to  Federal 
registration. 

Response:  There  has  been  a  change  in 
Office  needs,  activities  and  costs  which 
justifies  the  fee  increase  to  $200.  As  a 
result  of  implementation  of  the 
Trademark  Law  Revision  Act  of  1988. 
the  Office  has  hired  a  substantial 
number  of  new  examining  attorneys  and 
other  personnel  and  relocated  to  new. 
more  appropriate  office  space.  Further, 
the  Office  will  incur  costs  connected 
with  the  replacement  of  its  current 
automated  search  system. 

Comment-  One  respondent  questioned 
PTO's  statement  in  the  notice  of 
proposed  rulemaking  that  small  entities 
have  the  option  of  not  registering  their 
marks  under  the  Federal  system,  but  can 
choose  to  use  their  marks  under 
common  law.  Deterring  applicants  from 
using  the  Federal  registration  system 
will  have  two  additional  undesirable 
consequences.  Since  fewer  trademark 
owners  will  apply  for  registration,  the 
projected  revenues  may  be  reduced, 
thus  impairing  operations.  Second,  with 
declining  use  of  the  F'ederal  system, 
proportionately  more  trademarks  will 
not  be  readily  available  for  searching 
purposes.  Potential  trademark  owners 


will  face  higher  risks  in  adopting  and 
using  new  marks. 

Response:  The  proposal  has  been 
modified  to  adopt  a  fee  of  $200  for  filing 
a  trademark  application.  The  referenced 
statement  was  made  in  the  section  of 
the  proposed  rulemaking  that  addressed 
the  potential  impact  of  the  proposed  fees 
on  small  business.  While  the  FTO  does 
not  want  to  discourage  small  entities 
from  filing  Federal  trademark 
applications,  and  does  not  believe  that 
the  proposed  fee  increase  will  have  that 
effect,  Oie  fact  remains  that  trademark 
rights  in  the  United  States  are  based  on 
actual  use  of  the  mark,  not  on  Federal 
registration.  The  PTO  is  cognizant  of. 
and  sympathetic  to,  the  concerns 
expressed  in  the  comment. 

Comment:  Proposed  trademark  fees 
for  filing  a  petition  to  cancel  or  a  notice 
of  opposition  impose  an  unfair  and 
burdensome  penalty  on  businesses  and 
individuals  who  wish  to  protect  their 
rights.  Although  the  base  fee  of  $400 
may  cover  PTO's  costs  for  handling  the 
proceedings,  the  corresponding  fee  of 
$400  for  each  additional  class  is  not 
reasonable. 

Response:  The  PTO  has  amended  its 
proposed  rule  to  indicate  the  fee  for 
fihng  a  petition  to  cancel  or  a  notice  of 
opposition  will  remain  at  $200  and  the 
charge  will  still  be  per  class. 

Comment:  The  current  practice  of 
charging  separate  fees  for  each 
"opposer"  or  "petitioner"  should  be 
discontinued  since  it  is  only  one 
proceeding  in  the  eyes  of  the  PTO  with 
an  essential  requirement  that  the 
opposing/petitioning  parties  have  a 
unitary  interest  in  the  opposition/ 
cancellation  proceeding. 

Response:  This  comment  is  directed  at 
37  CFR  2.101  and  2.111  which  are  not  the 
subject  of  this  rulemaking.  The  PTO  will 
consider  this  comment  the  next  time  it 
proposes  amendments  to  the  Trademark 
Rules  of  Practice. 

Comment:  The  proposed  increase  in 
the  section  8  and  15  affidavit  fees  could 
force  registrants  out  of  the  Federal 
system.  Since  section  8  and  section  15 
affidavits  can  be  filed  on  the  same 
document,  the  fee  for  a  combined 
affidavit  should  be  less  than  the  fees  for 
filing  the  documents  separately,  thereby 
more  closely  relating  to  the  cost  of 
processing. 

Response:  The  proposed  adjustment 
to  section  8  and  15  affidavit  fees  has  not 
been  adopted.  Further,  it  has  been  a 
longstanding  policy  for  the  PTO  to  set 
the  fee  for  a  combined  section  8  and  15 
affidavit  at  double  the  fee  for  either  a 
section  8  affidavit  or  a  section  15 
affidavit  alone. 

Comment:  The  proposed  $200  fee  for 
filing  a  late  renewal  is  an  excessive 


penalty.  The  resulting  $500  cost  of  late 
renewal  ($300  renewal  fee  plus  $200 
penalty]  could  cause  the  abandonment 
of  registrations  for  marks  still  in  use  to 
the  detriment  of  the  registration  system. 

Response:  In  response  to  public 
comments,  the  fee  for  filing  a  late 
renewal  application  remains  at  $100. 

Comment:  The  proposed  fee  for 
obtaining  a  copy  of  a  trademark  file 
wrapper  seems  unjustified. 

Response:  The  adopted  fee  amount  of 
$50  takes  into  consideration  the  costs 
incurred  prior  to  actually  copying  a  file, 
such  as  equipment,  supplies  and  staff 
time  necessary  to  locate  and  retrieve  a 
file,  as  well  as  the  cOpy  charge  and  cost 
of  certification. 

Comment:  One  respondent  asked  why 
the  PTO  is  proposing  to  change  the  way 
certification  services  are  provided. 

Response:  PTO  had  proposed  the 
change  in  the  present  "compare  and 
certify"  procedure  in  order  to  increase 
internal  controls  over  services  being 
provided  to  customers,  and  thereby 
enhance  the  quality  of  the  product 
ultimately  delivered  to  the  customer. 
PTO  is  concerned  that  it  have  full 
responsibility  for  all  phases  of  the 
processing  of  certified  copies.  Although 
it  is  quicker  and  less  expensive  for  the 
PTO  to  copy  the  documents  and  certify 
them  than  to  properly  compare  each 
document  to  the  original  and  then  certify 
them,  in  response  to  public  comments, 
particularly  from  patent  and  trademark 
services  firms,  the  Office  will  continue 
to  compare  and  certify  copies  made 
from  Office  records,  but  not  p'-epared  by 
PTO  staff. 

Comment:  The  proposed  rule  makes 
no  provision  for  expedited  services  for 
copies  of  patent  or  trademark  file 
wrappers  and  contents. 

Response:  The  PTO  cannot  guarantee 
that  the  file  will  be  located  within  the 
shortened  period  of  time  required  for 
expedited  service. 

Comment:  There  does  not  appear  to 
be  a  fee  listed  for  a  certified  copy  of  an 
assignment  deed,  expedited  or 
otherwise.  Will  this  service  be  provided? 

Response:  This  service  will  be 
provided  under  37  CFR  1.19(b)(4).  The 
wording  of  this  rule  has  been  changed  to 
read,  "For  assignment  records,  abstract 
of  title  and  certification,  per  patent"  and 
covers  the  provision  of  certified  and 
uncertified  copies  of  assignment 
documents  as  well  as  certified  or 
uncertified  copies  of  abstracts  of  title  37 
CFR  2.6(b)(7)  also  has  been  changed  to 
clarify  the  services  provided. 

Comment:  Respondents  questioned 
the  basis  for  the  proposed  $40  per  hour 
fee  for  labor.  One  respondent  asked  if 
the  $40  per  hour  fee  would  apply  while  a 
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penalty.  The  resulting  S500  cost  of  late 
renewal  ($300  renewal  fee  plus  $200 
penalty)  could  cause  the  abandonment 
of  registrations  for  marks  still  in  use  to 
the  detriment  of  the  registration  system. 

Response:  In  response  to  public 
comments,  the  fee  for  filing  a  late 
renewal  application  remains  at  $100. 

Comment:  The  proposed  fee  for 
obtaining  a  copy  of  a  trademark  file 
wrapper  seems  unjustiTied. 

Response:  The  adopted  fee  amount  of 
$50  takes  into  consideration  the  costs 
incurred  prior  to  actually  copying  a  file, 
such  as  equipment,  supplies  and  staff 
time  necessary  to  locate  and  retrieve  a 
file,  as  well  as  the  copy  charge  and  cost 
of  certification. 

Comment:  One  respondent  asked  why 
the  PTO  is  proposing  to  change  the  way 
certification  services  are  provided. 

Response:  PTO  had  proposed  the 
change  in  the  present  "compare  and 
certify"  procedure  in  order  to  increase 
internal  controls  over  services  being 
provided  to  customers,  and  thereby 
enhance  the  quality  of  the  product 
ultimately  delivered  to  the  customer. 
PTO  is  concerned  that  it  have  full 
responsibility  for  all  phases  of  the 
processing  of  certified  copies.  Although 
it  is  quicker  and  less  expensive  for  the 
PTO  to  copy  the  documents  and  certify 
them  than  to  properly  compare  each 
document  to  the  original  and  then  certify 
them,  in  response  to  public  coniments, 
particularly  from  patent  and  trademark 
services  firms,  the  Office  will  continue 
to  compare  and  certify  copies  made 
from  Office  records,  but  not  p»'epared  by 
PTO  staff. 

Comment:  The  proposed  rule  makes 
no  provision  for  expedited  services  for 
copies  of  patent  or  trademark  file 
wrappers  and  contents. 

Response:  The  PTO  cannot  guarantee 
that  the  file  will  be  located  within  the 
shortened  period  of  time  required  for 
expedited  service. 

Comment:  There  does  not  appear  to 
be  a  fee  listed  for  a  certified  copy  of  an 
assignment  deed,  expedited  or 
otherwise.  Will  this  service  be  provided? 

Response:  This  service  will  be 
provided  under  37  CFR  1.19(b)(4).  The 
wording  of  this  rule  has  been  changed  to 
read,  "For  assignment  records,  abstract 
of  title  and  certification,  per  patent"  and 
covers  the  provision  of  certified  and 
uncertified  copies  of  assignment 
documents  as  well  as  certified  or 
uncertified  copies  of  abstracts  of  title  37 
CFR  2.6(b)(7)  also  has  been  changed  to 
clarify  the  services  provided. 

Comment:  Respondents  questioned 
the  basis  for  the  proposed  $40  per  hour 
fee  for  labor.  One  respondent  asked  if 
the  $40  per  hour  fee  would  apply  while  a 


file  was  being  located,  say,  over  a 
week's  time? 

Response:  The  purpose  of  this  fee. 
which  has  been  adopted  at  $30,  is  to  set 
a  flat  amount  for  special  labor  services 
for  which  there  is  no  specific  fee  for  the 
service  the  customer  has  requested.  This 
fiat  labor  fee  is  to  complement  37  CFR 
1.21(k)  which  reads  "For  items  and 
services  that  the  Commissioner  finds 
may  be  supplied,  for  which  fees  are  not 
specified  by  statute  or  by  this  part,  such 
charges  as  may  be  determined  by  the 
Commissioner  with  respect  to  each  such 
item  or  service." 

Comment:  Several  respondents 
opposed  the  proposed  reduction  from  60 
to  30  days  for  the  period  of  time 
between  publication  of  a  final  rule  and 
the  effective  date. 

Response:  Subsection  5(c)(1)  of  H.R. 
3531  establishes  the  requirement  that 
the  PTO  must  publish  a  final  notice  in 
the  Federal  Register  and  the  Patent  and 
Trademark  Office  Official  Gazette  at 
least  30  days  prior  to  the  effective  date 
of  new  fee  amounts,  except  for  fees  set 
in  fiscal  year  1992,  which  go  into  effect 
the  day  after  they  are  published  in  the 
Federal  Register. 

Comment-  For  future  publication  of 
proposed  rule  changes,  PTO  should 
return  to  the  previous  format  of  brackets 
and  arrows  which  explicitly  identify 
language  that  is  added  to,  or  deleted 
from,  the  text  of  a  rule. 

Response:  The  PTO  followed  the 
accepted  procedures  of  the  Office  of  the 
Federal  Register.  In  the  future,  PTO  will 
follow  the  procedures  which,  in  PTO's 
judgment,  best  serve  to  communicate  the 
proposed  changes. 

Comment  With  the  proposed  revision 
to  the  fee  for  purchase  of  coupons,  will  it 
still  be  possible  to  use  the  old  coupons 
to  purchase  copies  of  patents  and 
trademarks? 

Response:  Coupons  purchased  prior  to 
the  fee  increase  and  new  coupon 
issuance  will  continue  to  be  accepted  as 
a  means  to  acquire  copies  of  patents  or 
trademarks.  However,  the  redeemable 
value  of  the  old  coupon  issue  will  be 
only  $1.50.  Therefore,  for  each  copy 
requested,  two  old  coupons  or  one  old 
coupon  plus  a  $1.50  check  or  money 
order  must  be  tendered.  Although  cash 
payment  is  acceptable,  checks  or  money 
orders  are  recommended. 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354); 
Executive  Orders  12291  and  12612;  and 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq.  There  are  no 
information  collection  requirements 


relating  to  patent  and  trademark  fee 
rules. 

The  PTO  has  determined  that  this 
notice  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  change  would  not  have  a  significant 
adverse  impact  on  a  substantial  number 
cf  small  entities  (Regulatory  FlexibiUty 
Act.  Pub.  L  96-354).  The  principal 
impact  of  the  major  patent  fees  has 
already  been  taken  into  account  in  H.R. 
3531,  which  provides  small  entities  with 
a  50-percent  reduction  in  the  major 
patent  fees.  Further,  the  rule  change 
implements  the  fee  amounts  set  by 
sections  2(b)  and  5(a)(1)  of  H.R.  3531. 

The  PTO  has  determined  that  this  rule 
change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  would  be  less 
than  $100  million.  There  would  be  no 
major  increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  state,  or  local  government 
agencies;  or  geographic  regions.  There 
would  be  no  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  business. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers. 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  amending  title  37 
of  the  Code  of  Federal  Regulations, 
chapter  I,  as  set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

2.  Section  1.12  is  amended  by  revising 
paragraphs  (a)  and  (d)  to  read  as 
follows: 


§1.12    AMignment  record*  open  to  public 
inspection. 

(a)  The  assignment  records,  relatirtg  to 
original  or  reissue  patents,  including 
tiigests  and  indexes,  and  assignment 
records  relating  to  pending  or 
abandoned  trademark  applications  and 
to  trademark  registrations,  are  open  to 
public  inspection,  and  copies  of  any 
instrument  recorded  may  be  obtained 
upon  request  and  payment  of  the  fee  set 
forth  in  §  1.19(b)(3)  and  S  2.6(b)(5)  of  this 
chapter. 

•  «  •  •  * 

(d)  An  order  for  a  copy  of  an 
assignment  should  give  the 
identification  of  the  record.  If  identified 
only  by  the  name  of  the  patentee  and 
number  of  patent,  or  in  the  case  of  a 
trademark  registration  by  the  name  of 
the  registrant  and  number  of  the 
registration,  or  by  name  of  the  applicant 
and  serial  number  of  international 
application  number  of  the  application, 
an  extra  charge  as  set  forth  in  S  1.21(j) 
and  §  2.6(b)(10)  of  this  chapter  will  be 
made  for  the  time  consumed  in  making  a 
search  for  such  assignment. 

3.  Section  1.13  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

S  1.13    Copies  and  certified  copies. 

•        «        «        •        • 

(b)  Sucn Topics  will  be  authenticated  by  the 
seal  of  the  Patent  and  Trademark  Office  and 
certified  by  the  Commissioner,  or  in  his  name 
attested  by  an  officer  of  the  Patent  and 
Trademark  Office  authorized  by  the 
Commissioner  upon  payment  of  the  fee  for 
requesting  certified  copies  of  Office 
documents. 

4.  Section  1.16  is  revised  to  read  as 
follows: 

§  1.16    National  application  filing  fees. 

(a)  Basic  fee  for  filing  each  application  for  an 
original  patent,  except  design  or  plant  cases: 

By  a  small  entity  (§  1.9(f)) $345.00 

By  other  than  a  small  entity $690.00 

(b)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  for  filing  or  later 
presentation  of  each  independent  claim  in 
excess  of  3: 

By  a  small  entity  (S  1.9(f)) $36.00 

By  other  than  a  small  entity $72.00 

(c)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  for  filing  or  later 
presentation  of  each  claim  (whether 
independent  or  dependent)  in  excess  of  20. 
(Note  that  {  1.75(c]  indicates  how  multiple 
dependent  claims  are  considered  for  fee 
calculation  purposes): 

By  a  small  entity  (S  1.9(f)) $10.00 

By  other  than  a  small  entity $20.00 

(d)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  if  the  application 
contains,  or  is  amended  to  contain,  a  multiple 
dependent  claim(s)  per  application: 

By  a  small  entity  ({  1.9(f)) $110.00 

By  other  than  a  small  entity $."20  00 
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(If  the  additional  fees  required  by  paragraphs 
(b).  (c).  and  (d)  of  this  section  are  not  paid  on 
Tiling  or  on  later  presentation  of  the  claims 
for  which  the  additional  fees  are  due.  they 
must  be  paid  or  the  claims  canceled  by 
amendment  prior  to  the  expiration  of  Uie  time 
period  set  for  response  by  the  O^ice  in  any 
notice  of  fee  deficieBcy] 

(e)  Surcharge  for  filiiig  the  basic  filing  fee  or 
oath  or  declaration  on  a  date  later  than  the 
filing  date  of  the  application: 

By  a  small  entity  (5  1.9(f)) SM.OO 

By  other  than  a  small  entity „ $130.00 

(f)  For  filing  each  design  application: 

By  a  small  entity  (5  1.9(f)) $14a00 

By  other  than  a  small  entity $280.00 

(g)  Basic  fee  ibr  filing  each  plant  application: 

By  a  small  entity  (S  1.9(f)) $23a00 

By  other  than  a  small  entity $460.00 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  (J  liKH)- $345.00 

By  other  than  a  small  entity $690.00 

(i)  In  addition  to  the  basic  filing  fee  in  a 
reissue  application,  for  filing  or  later 
presentation  of  each  independent  claim 
which  is  in  excess  of  the  number  of 
independent  claims  in  the  original  patent: 

By  a  small  entity  (}  1.9(f)) $38.00 

By  other  than  a  small  entity _.„ $7Z00 

(j)  In  addition  to  the  b«sic  filing  fee  in  a 
reissue  application,  for  filing  or  later 
presentation  of  each  claim  (whether 
independent  or  dependent)  in  excess  of  20 
and  also  in  excess  of  the  number  of  claims  in 
the  original  patent.  (Note  that  S  1.75(c) 
indicates  how  multiple  dependent  claims  are 
considered  for  fee  calculation  purposes): 

By  a  small  entity  (j  1.9(f)) - $iaOO 

By  other  than  a  small  entity _. $20.00 

(Note:  See  S  1.445. 1.462  and  1.492  for 
international  application  filing  an^ 
processing  fees.) 

5.  Section  1.17  is  revised  to  read  as 
follows: 

§  1.1 7    Patent  application  processing  taes. 

(a)  Extension  fee  for  response  within  first 
month  pursuant  to  §  1.136(a): 

By  a  small  entity  (}  1.9(f)) $55.00 

By  other  than  a  small  entity ..$11000 

(b)  Extension  fee  for  response  within  second 
month  pursuant  to  S  1.136(a]: 

By  a  small  entity  (j  1.9(f)) «...  $175.00 

By  other  than  a  small  entity.- _ $350.00 

(c)  Extension  fee  for  response  within  third 
month  pursuant  to  S  1.136(a): 

By  a  small  entity  (5  lJ(f)). $405.00 

By  other  than  a  small  entity...- _..$810.00 

(d)  Extension  fee  for  response  within  fourth 
month  pursuant  to  1 1.136(a): 

By  a  small  entity  (J  1.9(0)- $64000 

By  other  than  a  small  entity $1.2aOiX) 

(e)  For  filing  a  notice  of  appeal  from  the 
examiner  to  the  Board  of  Patent  Appeals  and 
Interferences: 

By  a  small  entity  (5  1-9(0) $130.00 

By  other  than  a  small  entity_ $280JX) 

(0  In  addition  to  the  fee  for  filing  a  notice  of 
appeal,  for  filing  a  brief  in  support  of  an 
appeal: 

By  a  samU  entity  (i  1.9(0) toOOO 

By  other  than  a  small  entity $280X0 


(g)  For  filing  a  request  for  an  oral  hearing 
before  the  Board  of  Patent  Appeals  and 
Interferences  in  appeal  under  35  U.S.C  134: 

By  a  small  entity  (8  19(0) $110.00 

By  other  than  a  small  entity $220.00 

(h)  For  filing  a  petition  to  the 

Commissioner  under  a  section  of 

this  part  listed  below  which  refers 

to  this  paragraph $130.00 

i  1.47 — for  filing  by  other  than  all  the 

inventors  or  a  person  not  the  inventor. 
S  1.48 — for  correction  of  inventorship. 
S  1.1B2 — for  decision  on  questions  not 

specifically  provided  for. 
i  1.183 — to  suspend  the  rules. 
S  1.295 — for  review  of  refusal  to  publish  a 

statutory  invention  registration. 
S  1.377 — for  review  of  decision  refusing  to 

accept  and  record  payment  of  a 

maintenance  fee  filed  prior  to  expiration 

of  patent 
§  1.37B(e) — for  reconsideration  of  decision  on 

petition  refusing  to  accept  delayed 

payment  of  maintenance  fee  in  expired 

patent. 
S  1.844(e) — for  petition  in  an  interference. 
S  1.644(f)^— for  request  for  reconsideration  of 

a  decision  on  petition  in  an  interference. 
S  1.666(c) — for  late  filing  of  interference 

settlement  agreement. 
§§  5.12.  5.13,  &  5.14 — for  expedited  handling 

of  foreign  filing  license. 
i  5.15 — for  changing  the  scope  of  a  license. 
i  5.25 — for  retroactive  license. 
(i)(l)  For  filing  a  petition  to  the 

Commissioner  under  a  section  of 

this  part  listed  l>elow  which  refers 

to  this  paragraph $130.00 

§  1.12 — for  access  to  an  assignment  record. 

§  1.14 — for  access  to  an  application. 

i  1.53 — to  accord  a  filing  date. 

S  1.55 — for  entry  of  late  priority  papers. 

S  1.60 — to  accord  a  filing  date. 

S  1.62 — to  accord  a  filing  date. 

§  1.103 — to  suspend  action  in  application. 

S  1.177 — for  divisional  reissues  to  issue 

separately. 
S  1.312 — for  amendment  after  payment  of 

issue  fee. 
S  1.313 — to  withdraw  an  application  from 

issue. 
S  1.314 — to  defer  issuance  of  a  patent. 
S  1.334 — for  patent  to  issue  to  assignee, 

assignment  recorded  late. 
9  1.666(b) — for  access  to  interference 

settlement  agreement. 
(2)  For  filing  a  petition  to  the 

Commissioner  under  9  1.102  of  this 

part  to  make  application  special-...$130.00 
(j)  For  filing  a  petition  to  institute  a 

public  use  proceeding  under 

91.292 $1,310.00 

(k)  For  processing  an  application  filed 
with  a  specificatioa  in  a  non- 
English  language  (9  1.52(d)) $13000 

(1)  For  filing  a  petition: 

(1)  For  te  revival  of  an  unavoidably 
abandoned  application  under  35  U.S.C  111, 
133,  364.  or  371,  or 

(2)  For  delayed  payment  of  the  issue  fee 
under  35  U.S.C  151: 

By  a  small  entity  (9  1.9(0) $5&00 

By  other  than  a  small  entity -$11000 

(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 

abandoned  application,  or 


(2)  For  the  unintentionally  delayed  payment 
of  the  fee  for  issuing  a  patent: 

By  a  small  entity  (9  1.9(0) $565.00 

By  other  than  a  small  entity $1,130.00 

(n)  For  requesting  publication  of  a  statutory 
invention  registration  prior  to  the  mailing  of 
the  first  examiner's  action  pursuant  to 
9  1.104 — $790.00  reduced  by  the  amount  of 
the  application  basic  filing  fee  paid. 

(0)  For  requesting  publication  of  a  statutory 
invention  registration  after  the  mailing  of  the 
first  examiner's  action  pursuant  to  9  1.'104 — 
$1,580.00  reduced  by  the  amount  of  the 
application  basic  filing  fee  paid. 

6.  Section  1.18  is  revised  to  read  as 
follows: 

St.  IS    Patent  issue  fees. 

(a)  Issue  fee  for  issuing  each  original  or 
reissue  patent,  except  a  design  or  plant 
patent: 

By  a  small  entity  (9  19(0) $565.00 

By  other  than  a  small  entity „ $1,130.00 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  a  small  entity  (9  19(0) $200.00 

By  other  than  a  small  entity $400.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (9  1.9(0) $285.00 

By  other  than  a  small  entity $570.00 

7.  Section  1.19  is  revised  to  read  as 
follows: 

§  1.19    Document  supply  fees. 

The  Patent  and  Trademark  Office  will 
supply  copies  of  the  following 
documents  upcHi  payment  of  the  fees 
indicated: 

(a)  Uncertified  copies  of  patents: 

(1)  Printed  copy  of  a  patent,  includ-ng  a 
design  patent,  statutory  invention 
registration,  or  defensive  publication 
document,  except  patent  or  statutory 
invention  registration  containing  color 
drawing: 

(i)  Regular  service $3.00 

(ii)  Expedited  local  service — $6.00 

(iii)  Expedited  service  for  copy  ordered 
by  electronic  ordering  service  and 
delivered  to  the  customer  within 
two  workdays $25.00 

(2)  Printed  copy  of  a  plant  patent  in 

color $12.00 

(3)  Copy  of  a  utility  patent  or  statutory 

invention  registration  containing 

color  drawing  (see  9  l.M(p)) - $24.00 

(b)  Certified  and  uncertified  copies  of  Office 
documents: 

(1)  Certified  or  uncertified  copy  of  patent 
application  as  filed 

(i)  Regular  service - 02.00 

(ii)  Expedited  local  service - C4.00 

(2)  Certified  or  uncertified  copy  of 

patent-related  file  wrapper  and 

contents - - $150.00 

(3)  Certified  or  uncertified  copies  of 

Office  records,  per  document 

except  as  otherwise  provided  in 

this  section - $25.00 

(4)  For  assignment  records,  abstract  of 

title  and  certification,  per  patent $2000 

(c)  Library  service  (35  VS.C.  13):  For 

providing  to  libraries  copies  of  all 
patents  issued  annually,  per 
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(2)  For  the  unintentionally  delayed  payment 
of  the  fee  for  issuing  a  patent: 

By  a  small  entity  [1 1.9(f)) $565.00 

By  other  than  a  small  entity $1,130.00 

(n)  For  requesting  publication  of  a  statutory 
invention  registration  prior  to  the  mailing  of 
the  first  examiner's  action  pursuant  to 
'  S  1.104 — $790.00  reduced  by  the  amount  of 

.  $130.00      the  application  basic  filing  fee  paid. 

(0)  For  requesting  publication  of  a  statutory 
invention  registration  after  the  mailing  of  the 
first  examiner's  action  pursuant  to  i  1.104 — 
$1,580.00  reduced  by  the  amount  of  the 
application  basic  filing  fee  paid. 

6.  Section  1.18  is  revised  to  read  as 
follows: 

§  t.18    Patent  issue  fees. 

(a)  Issue  fee  for  issuing  each  original  or 
reissue  patent,  except  a  design  or  plant 
patent: 

By  a  small  entity  (5  1.9(f)) $565.00 

By  other  than  a  small  entity $1,130.00 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  a  small  enUty  (5  1.9(f)) ~ $200.00 

By  other  than  a  small  entity $400.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (5  1.9(n) $285.00 

By  other  than  a  small  entity $570.00 

7.  Section  1.19  is  revised  to  read  as 
follows: 

§  1.19    Document  supply  fees. 

The  Patent  and  Trademark  Office  will 
supply  copies  of  the  following 
documents  upon  payment  of  the  fees 
indicated: 

(a)  Uncertified  copies  of  patents: 

(1)  Printed  copy  of  a  patent,  including  a 
design  patent,  statutory  invention 
registration,  or  defensive  publication 
document,  except  patent  or  statutory 
invention  registration  containing  color 
drawing: 

(i)  Regular  service $3.00 

(ii)  Expedited  local  service...- $6.00 

(iii)  Expedited  service  for  copy  ordered 

by  electronic  ordering  service  and 

delivered  to  the  customer  within 

two  workdays $25.00 

(2)  Printed  copy  of  a  plant  patent  in 
color $12.00 

(3)  Copy  of  a  utility  petent  or  statutory 
invention  registration  containing 
color  drawing  (see  i  l.M(p)) ~ $24.00 

(b)  Certified  and  uncertified  copies  of  Office 
documents: 

(1)  Certified  or  uncertified  copy  of  patent 
application  as  filed 

(i)  Regular  service - 02.00 

(ii)  Expedited  local  service fc4.00 

(2)  Certified  or  uncertified  co^y  of 
patent-related  fik  wrapper  and 
contents ~ - $150.00 

(3)  Certified  or  uncertified  copies  of 
Office  records,  per  document 
except  as  otherwise  provided  in 
this  section $25.00 

(4)  For  assignment  records,  abstract  of 
title  and  certification,  per  patent $20iX) 

(c)  Library  service  (35  US.C.  13):  For 
providing  to  libraries  copies  of  all 
patents  issued  annually,  per 


...$5&00 

.$iiaoo 
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annum $50.00 

(d)  For  list  of  all  United  States  patents 
and  statutory  invention 

registrations  in  a  subclass $3.00 

(e)  Uncertified  statement  as  to  status 

of  the  payment  of  maintenance 

fees  due  on  a  patent  or  expiration 

of  a  patent $10.00 

(f)  Uncertified  copy  of  a  non-United 

States  patent  document,  per 

document $12.00 

(g)  To  compare  and  certify  copies 

made  from  Patent  and  Trademark 
Office  records,  but  not  prepared  by 
the  Patent  and  Trademark  Office. 

per  copy  of  document $25.00 

(h)  Additional  filing  receipts;  duplicate; 
or  corrected  due  to  applicant 
error $20.00 

8.  Section  1.20  is  revised  to  read  as 
follows: 

§  1.20    Post  Issuance  fees. 

(a)  For  providing  a  certificate  of 
correction  for  applicant's  mistake 

(5  1.323) - $70.00 

(b)  Petition  for  correction  of 
inventorship  in  patent  (S  1.324) $130.00 

(c)  For  filing  a  request  for 

reexamination  (5  1.510(a)) $2,180.00 

(d)  For  filing  each  statutory  disclaimer 
(§1.321): 

By  a  small  entity  (§  1.9(f)) $55.00 

By  other  than  a  small  entity $110.00 

(e)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12. 1980,  in  force  beyond  four  years:  the  fee  is 
due  by  three  years  and  six  months  after  the 
original  grant 

By  a  small  entity  (5  1.9(f)) $450.00 

By  other  than  a  small  entity $900.00 

(f)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980.  in  force  beyond  eight  years;  the  fee 
is  due  by  seven  years  and  six  months  after 
the  original  grant 

By  a  small  entity  (5  1.9(f)) $905.00 

By  other  than  a  small  entity $1,810.00 

(g)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  twelve  years;  the  fee 
is  due  by  eleven  years  and  six  months  after 
the  original  grant 

By  a  small  entity  (|  1.9(f)) $1,365.00 

By  other  than  a  small  entity $2,730.00 

(h)  Surcharge  for  paying  a  maintenance  fee 
during  the  :      month  grace  period  following 
the  expiration  of  three  years  and  six  months, 
seven  years  and  six  months,  and  eleven  years 
and  six  months  after  the  date  of  the  original 
grant  of  a  patent  based  on  an  application 
filed  on  or  after  December  12, 1980 

By  a  small  entity  (§  1.9(0) $65.00 

By  other  than  a  small  entity $130.00 

(i)  Surcharge  for  accepting  a 

maintenance  fee  after  expiration  of 
a  patent  for  non-timely  payment  of 
a  maintenance  fee  where  the  delay 
in  payment  is  shown  to  the 
satisfaction  of  the  Commissioner  to 

have  been  unavoidable $800.00 

(j)  For  filing  an  application  for 


extension  of  the  term  of  a  patent 

(5  1.740) $1,000.00 

9.  section  1.21  is  revised  to  read  as 
follows: 

$  1.21    Miscellaneous  fees  and  charges. 

The  Patent  and  Trademark  Office  has 
established  the  following  fees  for  the 
services  indicated: 

(a)  Registration  of  attorneys  and  agents: 

(1)  For  admission  to  examination  for 

registration  to  practice,  fee  payable 
upon  application $290.00 

(2)  On  registration  to  practice $100.00 

(3)  For  reinstatement  to  practice $15.00 

(4)  For  certificate  of  good  standing  as 

an  attorney  or  agent $10.00 

Suitable  for  framing $20.00 

(5)  For  review  of  a  decision  of  the 

Director  of  Enrollment  and 

Discipline  under  (  10.2(c) $120.00 

(8)  For  requesting  regrading  of  an 

examination  under  S  10.7(c) $120.00 

(b)  Deposit  accounts: 

(1)  For  establishing  a  deposit  account....  $10.00 

(2)  Service  charge  for  each  month 

when  the  balance  at  the  end  of  the 
month  is  below  $1,000 „..  $20.00 

(3)  Service  charge  for  each  month 

when  the  balance  at  the  end  of  the 
month  is  below  $300  for  restricted 
subscription  deposit  accounts  used 
exclusively  for  subscription  order 
of  patent  copies  as  issued $20.00 

(c)  Disclosure  document:  For  filing  a 

disclosure  document $10.00 

(d)  Delivery  box:  Local  delivery  box 

rental,  per  annum $50.00 

(e)  International  type  search  reports: 

For  preparing  an  international  type 

search  report  of  an  international 

type  search  made  at  the  time  of  the 

first  action  on  the  merits  in  a 

national  patent  application $35.00 

(f)  (Reserved] 

(g)  Self-service  copy  charge,  per  page $0.25 

(h)  For  recording  each  assignment, 

agreement  or  other  paper  relating 
to  the  property  in  a  patent  or 
application,  per  property $40.00 

(i)  Publication  in  Official  Gazette:  For 
publication  in  the  Official  Gazette 
of  a  notice  of  the  availability  of  an 
application  or  a  patent  for 
licensing  or  sale,  each  application 
or  patent $20.00 

(j)  Labor  charges  for  services,  per  hour 

or  fraction  thereof $30.00 

(k)  For  items  and  services  that  the 
Commissioner  finds  may  be 
supplied,  for  which  fees  are  not 
specified  by  statute  or  by  this  part, 
such  charges  as  may  be 
determined  by  the  Commissioner 
with  respect  to  each  such  item  or 
service Actual  Cost 

(1)  For  processing  and  retaining  any 
application  abandoned  pursuant  to 
i  1.53(d)  unless  the  required  basic 
filing  fee  has  been  paid $130.00 

(m)  For  processing  each  check  returned 

"unpaid"  by  a  bank $50.00 

(n)  For  handling  an  incomplete  or 
improper  application  under 
S  1.53(c).  1 1.60  or  §  1.62 $130.00 


(o)  Marginal  cost,  paid  in  advance,  for 
each  hour  of  terminal  session  time, 
including  print  time,  using 
Automated  Patent  System  full-text 
search  capabilities,  prorated  for 
the  actual  time  used.  The 
Commissioner  may  waive  the 
payment  by  an  individual  for 
access  to  the  Automated  Patent 
System  full-text  search  capability 
(APS-Text)  upon  a  showing  of  need 
or  hardship,  and  if  such  waiver  is 
in  the  public  interest $40.00 

10.  Section  1.24  is  revised  to  read  as 
follows: 

§1.24    Coupons. 

Coupons  in  denominations  of  three  dollars, 
for  the  purchase  of  patents,  designs, 
defensive  publications,  statutory  invention 
registrations,  and  trademark  registrations  are 
sold  by  the  Patent  and  Trademark  Office  for 
the  convenience  of  the  general  public;  these 
coupons  may  not  be  used  for  any  other 
purpose.  The  three-dollar  coupons  are  sold 
individually  and  in  books  of  50  for  $150.00. 
These  coupons  are  good  until  used  they  may 
be  transferred  but  cannot  be  redeemed. 

11.  Section  1.26  is  amended  by 
revising  paragraph  [c]  to  read  as 
follows: 

{1.26    Refunda. 
***** 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding,  a 
refund  of  $1,635  will  be  made  to  the  requester 
of  the  proceeding.  Reexamination  requesters 
should  indicate  whether  any  refund  should  be 
made  by  check  or  by  credit  to  a  deposit 
account. 

12.  Section  1.171  is  revised  to  read  as 
follows: 

S  1.171    Application  for  reissue. 

An  application  for  reissue  must  contain  the 
same  parts  required  for  an  application  for  an 
original  patent,  complying  with  all  the  rules 
relating  thereto  except  as  otherwise 
provided,  and,  in  addition,  must  comply  with 
the  requirements  of  the  rules  relaUng  to 
reissue  applications.  The  apphcation  must  be 
accompanied  by  a  certified  copy  of  an 
abstract  of  title  or  an  order  for  a  title  report 
accompanied  by  the  fee  set  forth  in 
i  1.19(b)(4)  to  be  placed  in  the  file,  and  by  an 
offer  to  surrender  the  original  patent  (S  1.178). 

13.  Section  1.296  is  revised  to  read  as 
follows: 

§1.296    Withdrawal  of  request  for 
publication  of  statutory  Invention 
registration. 

A  request  for  a  statutory  invention 
registration,  which  has  been  filed,  may  be 
withdrawn  prior  to  the  date  of  the  notice  of 
the  intent  to  publish  a  statutory  invention 
registration  issued  pursuant  to  §  1.294(c]  by 
filing  a  request  to  withdraw  the  request  for 
publication  of  a  statutory  invention 
registration.  The  request  to  withdraw  may 
also  include  a  request  for  a  refund  of  any 
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amount  paid  in  exceM  of  the  application 
filing  fee  and  a  bandting  fee  of  $130X0  which 
will  be  retained.  Any  request  to  withdraw  the 
request  for  poblication  of  a  statutory 
invention  registration  filed  on  or  after  the 
date  of  the  notice  of  intent  to  publish  issued 
pursuant  to  {  1.294{c)  must  be  in  the  form  of  a 
petition  pursuant  to  1 1.183  accompanied  by 
tho  fee  set  forth  in  {  1.17(h). 

14.  Section  1.362  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e)  to 
read  as  follows: 

§1.362    Time  for  payment  of  m«int*nanc« 


paragraph  (a)  of  this  section  more  than  six 
montiM  after  the  expiration  of  the  patent 
must  include: 

(1)  The  required  maintenance  fee  set  forth  in 

9  1.20(eH8). 

(2)  The  surcharge  set  forth  in  S  XJO(i):  and 


(a)  Maintenance  fees  as  set  forth  in  S§  1-20 
(e)  through  (g)  are  required  to  be  paid  in  ad 
patents  baaed  oa  applications  Tiled  on  or 
after  December  12. 1980.  except  as  noted  in 
paragraph  (b)  of  this  section,  to  maintain  a 
patent  in  force  beyond  4.  8  and  12  years  after 
the  date  of  grant. 

(b)  Maintenance  fees  are  not  required  for  any 
plant  patents  or  for  any  design  patents. 
Maintenance  fees  are  not  required  for  a 
reissue  patent  if  the  patent  being  reissued  did 
not  require  maintenance  fees. 

(e)  Maintenance  fees  may  be  paid  with  the 
surcharge  sat  forth  in  }  1.20(h)  during  the 
respective  grace  periods  after 

(1)  3  years  through  3  years  and  6  months  after 
grant  for  the  first  maintenance  fee, 

(2)  7  years  through  7  years  and  6  months  after 
grant  for  the  second  maintenance  fee,  and 

(3)  11  years  through  11  years  and  6  months 
after  grant  for  the  third  maintenance  fee. 

15.  Section  1.378  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(l]  and 
(2),  and  (e)  to  read  as  follows: 

§  1.378    Acceptance  of  delayed  payment  of 
maintenance  fee  In  eipired  patent  to 
reinstate  patent 

(a)  The  Commissioner  may  accept  the 
payment  of  any  maintenance  fee  due  on  a 
patent  after  expiration  of  the  patent  if,  upon 
petition,  the  delay  in  payment  of  the 
maintenance  fee  is  shonim  to  the  satisfaction 
of  the  Commissioner  to  have  been 
unavoidable  and  if  the  surcharge  required  by 
S  1.20(i)  is  paid  as  a  condition  of  accepting 
payment  of  the  maintenance  fee.  If  the 
Commissioner  accepts  payment  of  the 
maintenance  fee  upon  petition,  the  patent 
shall  be  considered  as  not  having  expired, 
but  will  be  subject  to  the  conditions  set  forth 
in  35  U.S.C.  41(c)(2). 

(b)  Any  petition  to  accept  the  delayed 
payment  of  a  maintenance  fee  filed  under 
paragraph  (a)  of  this  section  within  six 
months  of  the  expiration  of  the  patent  must 
include: 

(1)  The  required  maintenance  fee  set  forth  in 
{  1.20(e)-(g); 

(2)  The  surcharge  set  forth  in  1 1.20(i):  and 

(3)  A  lowing  that  the  delay  was 
unavoidable  since  reasonable  care  was  taken 
to  ensure  that  the  maintenance  fee  would  be 
paid  timely.  The  showing  most  enumerate  the 
steps  taken  to  ensure  timely  payment  of  the 
maintenance  fee. 

(c)  Any  petition  to  accept  the  delayed 
payment  of  a  maintenance  fee  filed  under 


(e)  Reconsideration  of  a  decision  refusing  to 
accept  a  maintenance  fee  upon  petition  filed 
pursuant  to  paragraph  (a)  of  this  section  may 
be  obtained  by  filing  a  petition  for 
reconsideration  within  two  months  of,  or 
such  other  time  as  set  in.  the  decision 
refusing  to  accept  the  delayed  payment  of  the 
maintenance  fee.  Any  sach  petition  for 
reconsideration  must  be  accompanied  by  the 
petition  fee  set  forth  in  i  1.17(h).  After 
decision  on  the  petition  for  reconsideration, 
no  further  reconsideration  or  review  of  the 
matter  will  be  undertaken  by  the 
Commissioner.  If  the  delayed  payment  of  the 
maintenance  fee  is  not  accepted,  the 
maintenance  fee  and  the  surcharge  set  forth 
in  i  1.20(i)  will  be  refunded  following  the 
decision  on  the  petition  for  reconsideration, 
or  after  the  expiration  of  the  time  for  filing 
such  a  petition  for  reconsideration,  if  none  is 
filed.  The  fee  set  forth  In  i  1.17(h)  for  filing 
the  petition  for  reconsideration  will  not  be 
refunded  unless  the  refusal  to  accept  and 
record  the  maintenance  fee  is  determined  to 
result  from  an  error  by  the  Patent  and 
Trademark  Office. 

16.  Section  1.445  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1.445    International  application  filing, 
processing  and  search  fees. 

(a)  The  following  fees  and  charges  for 
international  applications  are  established  by 
the  Commissioner  under  the  authority  of  35 
U.S.C.  376: 

(1)  A  transmittal  fee  (see  35  U.S.C. 

361(d)  and  PCT  Rule  14) SlflaOO 

(2)  A  search  fee  (see  35  U.S.C.  3ei(d)  and  PCT 
Rule  16)  where: 

(i)  No  corresponding  prior  United 
States  national  application  with 
basic  filing  fee  has  Iwen  filed $600.00 

(ii)  A  corresponding  prior  United 
States  national  application  with 
basic  filing  fee  has  been  filed S400.00 

(3)  A  supplemental  search  fee  when 

required,  per  additional  invention 

$160.00 


17.  Section  1.482  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  1.482    International  preliminary 
examination  fe 


(a)  The  following  fees  and  charges  for 

international  preliminary  examination  are 

established  by  the  Commissioner  under  the 

authority  of  35  U.S.C.  376: 

(1)  A  preliminary  examination  fee  is  due  on 

filing  the  Demand: 

(i)  Where  an  international  search  fee 
as  set  forth  in  i  1.445(a)(2)  has 
been  paid  on  the  international 
application  to  the  United  States 
latent  and  Trademark  Office  as  an 


International  Searching  Authority, 
a  preliminary  examination  fee  of.. ..$440.00 
(ii)  Where  the  international  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office,  a  preliminary 

examination  fee  of $650.00 

(2)  An  additional  preliminary  examination 
fee  when  required,  per  additional  invention: 
(i)  Where  a  stipplrmental  search  fee  as 
set  forth  in  !  1.445(a)(3)  has  been 
paid  on  the  intemational 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
Intemational  Searching  Authority 

$140.00 
(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office $220.00 


18.  Section  1.492  is  revised  to  read  as 
follows: 

§  1.492    National  stage  fees. 

The  following  fees  and  charges  for 
intemational  applications  entering  the 
national  stage  under  35  U.S.C.  371  are 
established  by  the  Commissioner  under  35 
U.S.C  376: 
(a)  The  basic  national  fee: 

(1)  Where  an  intemational  preliminary 
examination  fee  as  set  forth  in  §  1.482  has 
been  paid  on  the  intemational  application  to 
the  United  States  Patent  and  Trademark 
Office: 

By  a  small  entity  (5  1.9(f)) $310.00 

By  other  than  a  small  entity..- -$620.00 

(2)  Where  no  intemational  preliminary 
examination  fee  as  set  forth  in  S  1.482  has 
been  paid  to  the  United  States  Patent  and 
Trademark  Office,  but  an  intemational 
search  fee  as  set  forth  in  S  1.445(a)(2)  has 
been  paid  on  the  intemational  application  to 
the  United  States  Patent  and  Trademark 
Office  as  an  Intemational  Searching 
Authority: 

By  a  small  entity  (S  1.9(0)- - $345.00 

By  other  than  a  small  entity - $690.00 

(3)  Where  no  intemational  preliminary 
examination  fee  as  set  forth  in  S  1.482  has 
been  paid  and  no  intemational  search  fee  as 
set  forth  in  S  1.445(a)(2)  has  been  paid  on  the 
intemational  application  to  the  United  States 
Patent  and  Trademark  Office: 

By  a  small  entity  (S  1.9(f)) $460.00 

By  other  than  a  small  entity- $020.00 

(4)  Where  the  intemational  preliminary 
examination  fee  as  set  forth  in  i  1.482  has 
been  paid  to  the  United  States  Patent  and 
Trademark  Office  and  the  intemational 
preliminary  examination  report  states  that 
the  criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial  applicability,  as 
defined  in  PCT  Article  33  (1)  to  (4)  have  been 
satisfied  for  all  the  claims  presented  in  the 
application  entering  the  national  stage  (see 

i  1.496(b)): 

By  a  small  entity  (|  1.9(f)) $45.00 

By  other  than  a  small  entity $90.00 

(5)  Where  a  search  report  on  the 
intemational  application  has  been  prepared 
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International  Searching  Authority, 
a  preliminary  examination  fee  of.. ..$440.00 
(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office,  a  preliminary 

examination  fee  of $650.00 

(2)  An  additional  preliminary  examination 
fee  when  required,  per  additional  invention: 
(i)  Where  a  supplemental  search  fee  as 
set  forth  in  §  1.445(a)(3)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority 

$140.00 
(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office $220.00 

«  •  •  •  • 

18.  Section  1.492  is  revised  to  read  as 
follows: 

§1.492    National  Stage  fe«s. 

The  following  fees  and  charges  for 
international  applications  entering  the 
national  stage  under  35  U.S.C.  371  are 
established  by  the  Commissioner  under  35 
U.S.C  376: 
(a)  The  basic  national  fee: 

(1)  Where  an  international  preliminary 
examination  fee  as  set  forth  in  J  1.482  has 
been  paid  on  the  international  application  to 
the  United  States  Patent  and  Trademark 
Office: 

By  a  small  entity  (5  1.9(f)) $310.00 

By  other  than  a  small  entity.. — $620.00 

(2)  Where  no  international  preliminary 
examination  fee  as  set  forth  in  S  1.462  has 
been  paid  to  the  United  States  Patent  and 
Trademark  Office,  but  an  international 
search  fee  as  set  forth  in  S  1.445{a)(2]  has 
been  paid  on  the  international  application  tu 
the  United  States  Patent  and  Trademark 
Office  as  an  International  Searching 
Authority: 

By  a  small  enUty  (S  l.fl(0)~ $345.00 

By  other  than  a  small  entity „ $690.00 

(3)  Where  no  international  preliminary 
examination  fee  as  set  forth  in  S  1.482  has 
been  paid  and  no  international  search  fee  as 
set  forth  in  9  1.445(a)(2]  has  been  paid  on  the 
international  application  to  the  United  States 
Patent  and  Trademark  Office: 

By  a  small  enUty  [i  1.9(f)) $460J)0 

By  other  than  a  small  entity-.... $820.00 

(4)  Where  the  international  preliminary 
examination  fee  as  set  forth  in  S  1.482  has 
been  paid  to  the  United  States  Patent  and 
Trademark  Office  and  the  international 
preliminary  examinatioo  report  states  that 
the  criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial  applicabihty.  as 
defined  in  PCT  Article  33  (1)  to  (4)  have  been 
satisfied  for  all  the  claims  presented  in  the 
application  entering  the  national  stage  (see 

S  1.496(b)): 

By  a  small  entity  (i  1.9(f)) $45.00 

By  other  than  a  small  entity $90.00 

(5)  Where  a  search  report  on  the 
international  applies tioa  has  been  prepared 


by  the  European  Patent  Office  or  the 
lapanese  Patent  Office: 

By  a  small  entity  (S  1  9(f)) $400.00 

By  other  than  a  small  entity SWO.OO 

(b)  In  addition  to  the  basic  national  fee,  for 
filing  or  later  presentation  of  each 
independent  claim  in  excess  of  3: 

By  a  small  entity  (5  1.9(f)) $36,00 

By  other  than  a  small  entity $72.00 

(c)  In  addition  to  the  basic  national  fee,  for 
filing  or  later  presentation  of  each  claim 
(whether  independent  or  dependent)  in 
excess  of  20  (Note  that  {  1.75(c)  indicates 
how  multiple  dependent  claims  are 
considered  for  fee  calculation  purposes.): 

By  a  small  entity  ({  1.9(f)) $10.00 

By  other  than  a  small  entity $20.00 

(d)  In  addition  to  the  basic  national  fee,  if  the 
application  contains,  or  is  amended  to 
contain,  a  multiple  dependent  claims(s),  per 
application: 

By  a  small  entity  (5  1.9(f)) — $110i» 

By  other  than  a  small  entity -$220i)0 

(If  the  additional  fees  required  by  paragraphs 
(b),  (c),  and  (d)  are  not  paid  on  presentation 
of  the  claims  for  which  the  additional  fees  are 
due,  they  must  be  paid  or  the  claims 
cancelled  by  amendment  prior  to  the 
expiration  of  the  time  period  set  for  response 
by  the  Office  of  any  notice  of  fee  deficiency.) 

(e)  Surcharge  for  filing  the  basic  national  fee 
or  oath  or  declaration  later  than  20  months 
from  the  priority  date  pursuant  to  {  1.494(c) 
or  later  than  30  months  from  the  priority  date 
pursuant  to  S  1.495(c): 

By  a  small  entity  (5  1.9(f)) $65.00 

By  other  than  a  small  entity $130.00 

(f)  For  filing  an  Elnglish  translation  of 

an  international  application  later 
than  20  months  after  the  priority 
date  (§  1.494(c))  or  filing  an  English 
translation  of  the  international 
application  or  of  any  annexes  to 
the  international  preliminary 
examination  report  later  than  30 
months  after  the  priority  date 
(§§1.495  (c)  and  (e)) $130.00 

19.  Section  1.740  is  amended  by 
revising  paragraph  (a)(14)  to  read  as 
follows: 

§  1.740   Application  for  cxtansion  of  patent 
tenn. 

(a)  •  •   • 

(14)  The  prescribed  fee  for  receiving  and 
acting  upon  the  application  for  extension  (see 
§  1.20(j)). 


20,  Section  1.770  is  revised  to  read  as 
follows: 

§  1.770    Expres*  withdrawal  of  application 
for  extension  of  patent  term. 

An  application  for  extension  of  patent  term 
may  be  expressly  withdrawn  before  a 
determination  is  made  pursuant  to  §  1.750  by 
filing  in  the  Office,  in  duplicate,  a  written 
declaration  of  withdrawal  signed  by  the 
owner  of  record  of  the  patent  or  its  agent.  An 
application  may  not  be  expressly  withdrawn 
after  the  date  permitted  for  response  to  the 
final  determination  on  the  application.  An 
express  withdrawal  pursuant  to  this  section 
is  effective  when  acknowledged  in  writing  by 
the  Office.  The  filing  of  an  express 


withdrawal  pursuant  to  this  section  and  its 
acceptance  by  the  Office  does  not  entitle 
applicant  to  a  refund  of  the  filing  fee 
(§  1.20(j))  or  any  portion  thereof. 

PART  2— RULES  OF  PRACTICE  M 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

AuiiorHy:  15  U.S.C.  1123;  35  U.S.C.  •, 
unless  otherwise  noted. 

2.  Section  2.6  is  revised  to  read  as 
follows: 

§  2.6    Trsdefnerk  fees. 

The  following  fees  and  charges  are 
established  by  the  Patent  and 
Trademark  Office  for  trademark  cases: 

(a)  Trademark  process  fees. 

(1)  For  filing  an  application,  per  class. .JI200.00 

(2)  For  filing  an  amendment  to  allege 

use  under  section  1(c)  of  the  Act. 

per  class $100.00 

(3)  For  filing  a  statcrient  of  use  under 

section  1(d)(1)  of  the  Act.  per 

class..- _ $100.00 

(4)  For  filing  a  request  under  section 

1(d)(2)  of  the  Act  Tor  a  six-month 
extension  of  time  for  filing  a 
statement  of  use  under  section 
1(d)(1)  of  the  Act,  per  class $100.00 

(5)  For  filing  an  appUcation  for  renewal 

of  a  registration,  per  class.....-.- $30QJ>0 

(6)  Additional  fee  for  filing  a  renewal 

application  made  within  three 
months  after  the  expiration  of  the 
registration,  per  class $100.00 

(7)  For  filing  to  publish  a  mark  under 

'  section  12(c),  per  class. $100.00 

(8)  For  issuing  a  new  certificate  of 

registration  upon  request  of 

assignee _ $100.00 

(9)  For  a  certificate  of  correction  of 

registrant's  error . $100.00 

(10)  For  filing  a  disclaimer  to  a 
registration _.._ $100.00 

(11)  For  filing  ao  amendment  to  a 
registration 4100.00 

(12)  For  filing  an  affidavit  under  |  8  of 

the  Act  per  class — $100.00 

(13)  For  filing  an  affidavit  under  )  15  of 

flie  Act  per  class $100.00 

(14)  For  fihng  a  combined  affidavit 
under  §§6  and  15  of  the  Act  per 

class $200.00 

(15)  For  petitions  of  the 

Conunissioner $100.00 

(16)  For  filing  a  petition  to  cancel,  per 

class $200.00 

(17)  For  filing  a  notice  of  opposition, 

per  class $200.00 

(18)  For  ex  parte  appeal  to  the 
Trademark  Trial  and  Appeal 

Board,  per  class _. $100.00 

(b)  Trademark  service  fees. 

(1)  For  printed  copy  of  registered  mark,  copy 
only 

(i)  Regular  service « $3.00 

(ii)  Expedited  local  service $8.00 

(iii)  Expedited  service  for  copy  ordered 
by  electronic  ordering  service  and 
delivered  to  the  customer  within 
two  work  days $25.00 


(Z)  Certified  or  uncertified  copy  of  trademark 
application  as  filed: 

(i)  Regular  service ; $12.00 

(ii)  Expedited  local  service SZAJOO 

(3)  Certified  or  uncertified  copy  of  a 

trademark-related  file  wrapper  end 
contenu y SSOJXi 

(4)  Certified  copy  of  a  registered  mark, 
showing  title  ar^/ciK^tatus: 

(ii)  Regular  service.....^ - $10.00 

(ii)  Expedited  local  service $204)0 

(5)  Certified  or  uncertified  copy  of 

trademark  records,  per  document 

except  as  otherwise  provided  in 

this  section....- $25.00 

(6)  For  recording  each  trademark  assignment, 
agreement  or  other  paper  relating  to  the 
property  in  a  registration  or  application 

(i)  First  property  in  a  document $40.00 

(ii)  For  each  additional  property  in  the 

same  document _ $25.00 

(7)  For  assignment  records,  abstract  of 

title  and  certification,  per 

registratioB. .$20.00 

(8)  MarginaL  cost  paid  in  advance,  for 

each  hour  of  terminal  session  time, 
including  print  time,  using  T- 
Search  capabilities,  prorated  for 
the  actual  time  used.  The 
Commissioner  may  waive  the 
payment  by  an  individual  for 
access  to  T-Search  upon  a  showing 
of  need  or  hardship,  and  if  such 
waiver  is  in  the  public  interest $40A) 

(9)  Setf-ser^nce  copy  charge,  per  page S0.25 

(10)  Labor  charges  for  services,  per 

hour  or  fraction  thereof. $30.00 

(11)  For  items  and  services  that  the 
Commissioner  finds  may  be 
supplied,  for  which  fees  are  not 
specified  by  statute  or  by  this  part 
such  charges  as  may  be 
determined  by  the  Commissioner 
with  respect  to  each  such  item  or 
service -.... - Actual  Cost 

Dated:  December  W,  1991. 
HsRy  F.  Manbeck,  |r.. 
Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A — Patent  Cooperation 
Treaty  Update 

The  International  Bureau  of  the  World 
Intellectual  Property  Organization  has 
informed  the  U.S.  Patent  and  Trademark 
Office  that,  due  to  a  decision  of  the 
Assembly  of  the  PCT  Union  taken 
during  its  meeting  from  23  September 
1991  to  02  October  1991,  the  amount  of 
the  international  fees  for  international 
applications  will  increase,  effective  01 
January  1992. 

Effective  01  January  1992,  the  amount 
of  the  international  fees  for  international 
applications  filed  in  the  United  States 
Receiving  Office  will  be: 

Basic  fee  (first  30  pages) $525.00 

Basic  Supplemental  fee  (for  each  page 

over  30) $10.00 

Designation  fee  (per  country  or  region 
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up  to  10).. 


127.00 

Handliagfe« „ „ $161.00 

The  fees  charged  by  the  U.S.  Patent 
and  Trademark  Office,  including  PCT 
fees  other  than  those  listed  above,  are 
adjusted  on  December  16, 1991  except 
for  for  fees  set  under  37  CFR  1.445(a) 
and  1.482(a)  which  will  be  effective  on 
December  27. 1991.  (Refer  to  appendix  B 
for  specific  effective  dates.) 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  B — Patent  Cooperation  Treaty 
(PCT)  Information 

For  information  concerning  PCT 
member  countries,  see  the  notice 
appearing  in  the  Official  Gazette  at  1126 
O.G.  2.  on  May  7. 1991. 

For  the  use  of  European  Patent  Office 
as  an  International  Searching  Authority 
for  international  applications  filed  in  the 
United  States  Receiving  Office,  see  the 
notice  appearing  in  the  Official  Gazette 
at  1022  O.G.  52.  on  September  28, 1982. 

For  use  of  the  European  Patent  Office 
as  an  International  Preliminary 
Examining  Authority  for  international 
applications  filed  in  the  United  States 
Receiving  Office,  see  the  notices 
appearing  in  the  Official  Gazette  at  1080 
O.G.  2,  on  July  7. 1987.  and  at  1091  O.G. 
2.  on  )une  7. 1988.  There  is  no  longer  a 
limit  on  the  number  of  such 
international  applications  accepted  for 
International  preliminary  examination 
by  the  European  Patent  Office;  see  the 
notice  appearing  at  1116  O.G.  32,  on  July 
17. 1990. 

The  search  fee  of  the  European  Patent 
Office  was  changed  on  July  1, 1991,  due 
to  a  difference  in  the  exchange  rate  of 
the  U.S.  dollar  in  relation  to  the  German 
mari<.  and  was  announced  in  the  Official 
Gazette  at  1126  O.G.  76.  on  May  28, 
1991. 

International  fees  will  be  changed  on 
January  1. 1992.  due  to  a  decision  of  the 
Assembly  of  the  PCT  Union  taken 


1991 


during  its  meeting  from  23  September 
1991  to  02  October  1991,  as  described 
below  under  "International  fees." 

Certain  domestic  PCT  fees  and 
charges  for  International  Search  and 
Preliminary  Examination  have  been 
changed  effective  December  16. 1991.  as 
described  below  under  "U.S.  National 
Stage  fees." 

The  current  schedule  of  PCT  fees  (in 
U.S.  dollars)  is  as  follows: 


Effective 

Date 

Transmittal  lee: 

SI  90.00 

SearcfiFee 

U.S.    Patent   and   Trade- 

maiy    Office    (USPTO) 

as  International  Searctv 

ing  Authonty  (ISA); 

No  corresponding  prior 

US.  national  applica- 

tion filed 

S600.00 

12/27/91 

Corresponding        prior 

U.S.  national  applica- 

tion fHed 

$400.00 

12/27/91 

Supplemental       search 

fee.  per  additional  in- 

vention  

$16000 

12/27/91 

European    Patent    Office 

as  ISA 

$1,320.00 

8/1/91 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 


Preliminarv  examination  fee: 

USPTO  as  Intematxinal 

Preliminary    Examining 

Auttxxity  (IPEA): 

Searcfi  fee  paid  to 

USPTO  as  ISA 

Additional  examina- 
tion fee.  per  addi- 
tional invention 

ISA  not  the  USPTO .. 
Additional    examina- 
tion fee.  per  addi- 
tional invention 

International  fees: 

Basic  fee 


$440.00 


$140.00 
$650.00 


$220.00 
$525.00 


Effective 
Date 


12/27/91 


12/27/91 
12/27/91 


12/27/91 
1/1/92 


Effective 
Dale 

Basic  Supplemental  fee 
(for   eacfi   page   over 

30) 

$10.00 

$127.00 

No 
Charge 

$161.00 

1/1/92 

Designation  fee  per 
country  or  region  for 
the  first  10  rational  or 
regional  offices 

1/1/92 

Designation  fee  for  1 1th 
and  sut>sequent  desig- 
nations  

IHandling  fee 

1/1/92 
1/1/92 

U.S.  National  Stage 
fees 

Smalt 
entity 

Regglar 

Effec- 
tive 
Dale 

USPTO  was  IPEA 

$31000 

$620.00 

• 

USPTO  was  ISA  but 

not  IPEA 

$345  00 

$690  00 

• 

USPTO  was  neither 

ISA  nor  IPEA 

$460.00 

$920.00 

• 

USPTO  was  IPEA 

and  all  claims 

presented  satisfied 

provisions  of  PCT 

Article  33(2)  to  (4) .... 

$45.00 

$90.00 

• 

For  each  independent 

claim  in  excess  of 

3 

$36.00 

$72.00 

• 

For  each  Claim  in 

excess  of  20 

$10.00 

$20.00 

• 

For  each  application 

containing  a 

multiple  dependent 

claim 

$110.00 

$220.00 

• 

Surcharge  for  filing 

national  fee  or  oath 

or  declaration  after 

the  time  limit 

applicable  under 

PCT  Article  22  Of 

39(1) 

$6500 

$130.00 

• 

Processing  fee  for 

filing  English 

translation  after  the 

time  limit  applicat>le 

under  PCT  Article 

22  or  39(1) 

$130.00 

$130.00 

• 

For  filing  with  EPO/ 

JPO  search  report .... 

$400.00 

$800.00 

• 

*  The  effective  date  is  Decemt)er  16.  1991. 
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3  September 
ss  described 
lal  fees." 
fees  and 
Search  and 
have  been 
ber  16. 1991.  as 
L'.S.  National 

f  PCT  fees  (in 


$190.00 


S600  00 

S400.00 

$160.00 
1.320.00 


Eff6CtiV6 

Date 


12/27/91 

12/27/91 

12/27/91 
8/1/91 


idix  will  not 
il  Regulations 


Effective 

Date 

(440  00 

12/27/91 

SI  40.00 

12/27/91 

S650.00 

12/27/91 

S220.00 

12/27/91 

S525.00 

1/1/92 

1 

Effectiv* 
Date 

Basic  Supplemental  fee 
(tor   each  page  over 
30) 

$10.00 

$127.00 

No 
Ct^arge 
$161.00 

1/1/92 

Desigrution      fa*      per 
country  or  region  for 
the  first  10  national  or 
regional  offces 

1/1/92 

Designation  fee  for  1  tth 
and  subsequent  desig- 
nations  

Handling  fee 

1/1/92 
1/1/92 

U.S.  r4ational  Stage 
fees 

Small 
entity 

Regular 

III 

USPTO  was  IPEA 

$310.00 

$620.00 

• 

USPTO  was  ISA  but 

not  IPEA 

$345  00 

$690  00 

• 

USPTO  was  neither 

ISA  nor  IPEA 

$460.00 

$920.00 

■ 

USPTO  was  IPEA 

and  all  claims 

presented  satisfied 

provisions  of  PCT 

Article  33(2)  to  (4) .... 

$45.00 

$9000 

• 

For  each  irxlependent 

claim  in  excess  ol 

3 

$72.00 

• 

For  each  Claim  in 

excess  of  20 

$10.00 

$20.00 

• 

For  each  applicatioo 

containing  a 

multiple  dependent 

claim 

$tto.oo 

$220.00 

• 

Surcharge  for  filing 

national  fee  or  oath 

or  declaration  after 

the  time  limit 

applicable  under 

PCT  Article  22  or 

39(1) 

$65.00 

$130.00 

* 

Processing  fee  for 

filing  English 

translation  after  the 

time  limit  applicable 

under  PCT  Article 

22  or  39(1) 

$13000 

$13000 

• 

For  filing  with  EPO/ 

JPO  search  report .... 

$400.00 

$800.00 

• 

*  The  effective  date  is  December  16.  1991. 
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Comparison  ol  Existing  and  Final  Fee  Amounts 


Appendix  C 
Page  1 


FEEAMOUhfT 

37  CFR  Section 

Apr  17 

NovS 

December 

Final 

Existing 

DESCRIPTION  = 

1989 

1990 

1901 

l.ieta}                 1 

16ta) 

Basic  Filing  Fee 

$370 

$630 

$690 

1.16(a)                 1 

.16(3) 

Basic  Filing  Fee  (Small  Emily)                                                        ^ 

$185 

$315 

$34S 

1.16(b)                 1 

•  16(b) 

kKlependcni  Claims 

$36 

$60 

$72 

1.16<b)                 1 

.16(b) 

Independent  Claims     (Small  Entity) 

$18 

$30 

$36 

1.16(c)                 1 

.16(0) 

Claims  in  Excess  ol  20 

$12 

$20 

$20 

1.16(c)                 1 

16(c) 

Claims  in  Excess  ol  20  (Small  Entity) 

$6 

$10 

$10 

1.16(d)                 1 

16(d) 

Multiple  Dependent  Claims 

$120 

$200 

$220 

1.16(d)                  1 

16(d) 

Multiple  Dependent  Claims  (Small  Entity) 

$60 

$100 

$110 

^.^6{9)              i 

•16(e) 

Surcharge  -  Laie  Filing  Fee                             ~ 

$120 

— 

$130 

1.16(e)                  1 

16(e) 

Surcharge  ■  Late  Filing  Fee  (Small  Entity) 

$60 

~ 

$65 

1  16(t)                  1 

.16(f) 

Design  Filing  Fee 

$150 

$250 

$280 

1.16(1)                  1 

.16(1) 

Design  Filing  Fee  (Small  Entity) 

$75 

$125 

$140 

1.16(g)                  1 

16(g) 

Plant  Filing  Fee 

$250 

$420 

$460 

1.16(g)                  1 

16(g) 

Plant  Filing  Fee  (Small  Entity) 

$125 

$210 

$230 

1.16(h)                  1 

16(h) 

Reissue  Filing  Fee 

$370 

$630 

$690 

1.16(h)                  t 

.16(h) 

Reissue  Filing  Fee  (Small  Eniuy) 

$185 

$315 

$345 

1  16(i)                  « 

.16(iK 

Reissue  Independent  Claims 

$36 

$60 

$72 

1.16(i)                  1 

16(i) 

Retssue  Independent  Ciaims    (Small  Entity) 

$18 

$30 

$36 

1  16(j)                  1 

.16(j) 

Reissue  Claims  in  Excess  ol  20 

$12 

$20 

$20 

1.16(j)                  1 

16(j) 

Reissue  Claims  in  Excess  ol  20    (Small  Entity) 

$6 

$10 

$10 

117(3)                      1 

•  17(3) 

Extension  •  First  Month 

$62 

$100 

$110 

1.17(a)                 1 

•17(3) 

Extension  -  First  Month     (Small  Entity) 

$31 

<50 

$55 

1.17(b)                 1 

•  17<b) 

Extension  -  Second  Month 

$180 

$300 

$350 

1.17(b)                 1 

17(b) 

Extension  -  Second  Monih    (Small  Entity) 

V90 

$150 

$175 

1.17(c)                 1 

•17(c) 

Extension  -  Third  Monih 

$430 

$730 

$810 

1.17(c)                 1 

17tc) 

Extension  -  Third  Month     (Small  Emily) 

$215 

$365 

$405 

117(d)                 1 

17(d) 

Extension  •  Founh  Monih 

$680 

$M50 

$1,280 

1.17(d)                    1 

17(d) 

Extension  •  Fourth  Month    (Small  Emily) 

$340 

$575 

$640 

1.17(e)                  1 

•  17(e) 

Notice  cl  Appeal 

$140 

$240 

$260 

1.17(e)                 1 

.17(e) 

Notice  ol  Appeal     (Small  Entity) 

$70 

$120 

$130 

1.17(1)                 1 

.17(1) 

Filing  a  Briel 

$140 

$240 

$260 

1.17(1)                    1 

.17(1) 

Filing  a  Briel     (Small  Eniiiy) 

$70 

$120 

$130 

117(g)                 1 

17(g) 

Request  lor  Oral  Hearing 

$120 

«200 

$220 

117(g)                1 

17(g) 

Request  lor  Oral  Hearing    (SmaH  EntAy) 

$60 

$100 

$110 

1.17(tl)                    1 

.17(h) 

Petilion  -  Not  All  Inventors 

«120 

... 

$130 

1.17(1>)                   1 

.'7(h) 

Petition   -  Correction  of  ln««niorship 

$120 

— 

$130 

1.17(h)                    t 

.17(h) 

Petition  -  Decision  on  Questions 

$120 

— 

$130 

1.17(h)               1 

•  17(h) 

Petition  -  Suspend  Rules 

$120 

.„ 

$130 

1.17(h)                    1 

.17(h) 

Petition  -  Expedited  License 

$120 

~ 

$130 

1.17(h)                    1 

.17(h) 

Petition  -  Scope  ol  License 

$120 

._ 

$130 

1.17(h)                    1 

.17(h) 

Peiltion  -   Retroactive  License                             « 

$120 

._ 

$130 

1.17(h)                    1 

.17(h) 

Peiiiion  -  Relusing  Maintenance  Fee 

$120 

— 

$130 

1.17(h)                    1 

.17(h) 

Petition  -  Refusing  Maintenance  Fee      Expired  Paieni 

$120 

— 

$130 

1.17(h)                   1 

.17(h) 

Petition   ■    Interference 

$120 

— 

$130 

1.17(h)                   1 

•17(h) 

Petition   -   Reconsider  Interference 

$120 

— 

$130 

1.17(h)                   1 

.17(h) 

Peiiiion  -  Late  Filing  ol  Inlerlerence 

$120 

~ 

$130 

1.17(h)                  1 

.17(h) 

Petition  ■  Relusal  to  Publish  SIR 

$120 

— 

$130 

NOTE:    The  November  5,  1990,  column  applies  only  lo  certain  lee  arr.ounis 

Dashes  Indicale  no  change  to  the  April  1989  tee  amounts  on  November  5.  1990. 
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37CFR 
Final 


Section 
Existing 


DESCRIPTION 


17(i)(1)  1.17(i)(1)  Petition  -   For  Assignment 

17(i)(1)  1.17(i)(1)  Petition   -   For  Applicaiion 

17(i)<1).  1.17(l)(1)  Petition  -  Laie   Priority  Papers 

17(0(1)  1.17(i)(1)  Petition  -  Suspend  Acnori 

17(0(1)  1.17(i)(1)  Petition  -  Divisional  Reissues  lo  Issue  Separately 

17(0(1)  1.17(l)(1)  Petition   -   For  Inlerlerence  Agreement 

17(0(1)  1.17(0(1)  Petition   •  Amendment  Alter  Issue 

17(0(1)  1  17(i){1)  Petition   -   Withdrawal   Alter   Issue 

17(i)(1)  1.17(l)(1)  Petition  -   Deler  Issue 

17(i)(1)  1.17(i)(1)  Petition  -  Issue  to  Assignee 

17(0(1)  1.17(i)(1)  Petition  -  Accord  a  Filing  Dale  Under  §1  53 

17(i)(1)  1.17(l)(1)  Petition  -  Accord  a  Filing  Dale  Under  §t  60 

17(i)(1)  1.17(l)(1)  Petition  -  Accord  a  Filing  Dale  Under  §1  62 

17(i)(2)  1.17(i)(2)  Petition  -  Make  Applicaiion  Special 

17(j)  1  17(i)  Petition  -  Public  Use  Proceeding 

17(h)  1.17(k)  Non-English    Specilicalion 

17(1)  1  17(1)  Petition  -  Revive  Abandoned  Appi 

17(0  1  17(1)  Petition  -  Revive  Abandoned  Appi      (Small  Entity) 

17(m)  1.17(m)  Petition  -   Revive  Uninieniionally  Abandoned  Appi 

17(m)  1.17(m)  Petition  -  Revive  Uninieni  Abandoned  Appi      (Small  Entity) 

17(n)  1  17(n)  SIR  -  Prior  to  Examiners  Action 

17(0)  1  17(0)  SIR  -  Atler  Examiners  Action 

18(3)  1.18(a)  Issue  Fee 

18(a)  1.18(a)  Issue  Fee    (Small  Entity) 

18(b)  1.18(b)  Design  Issue  Fee 

I8(b,i  1.18(b)  Design  Issue  Fee    (Small  Entiiyr 

18(c)  1.18(c)  Plant  Issue  Fee 

18(c)  1.18(c)  Plant  Issue  Fee    (Small  Eniityi 

19(a)C)(0  1.19(a(1)  Copy  ol  Paieni 

19(a)(l)(iO        1.19(a)(5)  Patent  Copy  •  Expedited  Local  Service 

I9{a)(1)(iii)      1.19(a)(6)  Patent  Copy  Ordered  Via  EOS     E«?ed.red  Service 

19(a)(2)  1.19(a)(2)  Plant  Paieni  Copy 

19(a)(3)(i)  1.19(a)(4)  Copy  ol  Utility  Paieni  or  SIR  in  Color 

19(b»(1)(0  1.19(b)(1)  Ceriilied  Copy  ol  Paieni  Applicai.on  as  Filed 

I9(b)(l)(0  1.19(b)(4)  Cenilied  Copy  ol  Paieni  Applicanon  as  Filed.  Expedited 

19(b)(2)  1.19(b)(2)  Cert  or  Uncen  Copy  ol  Paieni  Related  Fiie  Wrapper/Contents 

19(b)(3)  1.19(b)(5)  Cert,  or  Uncen   Copies  ol  Ollice  Records,  per  Document 

19(b)(4)  1.19(b)(6)  For  Assignment  Records.  Abstract  ol  Tiile  and  Certilication 

19(c)  1.19(c)  Library   Service 

19(d)  1.19(d)  List  ol  Palenis  in  Subclass 

19(e)  1.19(e)  Uncenilied  Statement      Siaius  ol  Maintenance  Fee  Payment 

19(ft  1-19(1)  Copy  ol  Non-U  S   Paieni  Documeni 

19(gi  1  19(g)  Comparing  and  Certifying  Copies.  Per  Documeni.  Per  Copy 

19(h»  1.19(h)  Duplicate  or  Corrected  Filing  Receipi 

20(a)  1.20(a)  Certificate   ol   Correction 

20(b)  1.20(b)  Petition     -  Correction  ol  Inveniorsr^io 

20(c)  1.20(c)  Reexamination 

20(d)  1.20(d)  Statutory    Disclaimer 

20(d)  1.20(d)  Statutory   Disclaimer      (Small   Eniiiyr 


Apr  17 

1989 

—  $"l20 

$120 

$120 

$120 

$120 

$120 

$120 

$120 

$120 

$120 

$120 

SI  20 

$120 

$80 

$1,200 

$30 

$6? 

$31 

$620 

$310 

$400 

$800 

$620 

$310 

$220 

$110 

$310 

$155 

$1  50 

$3 

$25 

$10 

$20 

$10 

$20 

$170 

$3 

$15 

$50 

$2 

$5 

$10 

$10 

$15 

$60 

$120 

$2,000 

$62 

$31 


... 

$130 

... 

$130 

... 

$130 

... 

$130 

... 

$130 

._ 

$130 

... 

$130 

... 

$130 

... 

$130 

._ 

$130 

... 

$130 

... 

$130 

... 

$130 

... 

$130 

... 

tl.310 

... 

$130 

$100 

$110 

$50 

$55 

$1,050 

$1,130 

$525 

$565 

$790 

$1,560 

$1,050 

$1,130 

$525 

$565 

$370 

$400 

$185 

$200 

$520 

$570 

S260 

$285 

$3 

... 

$6 

$25 

$12 

$24 

1       $12 

... 

$24 

... 

$150 

... 

$25 

... 

$20 

...  • 

$50 

... 

$3 

... 

$10 

... 

$12 

■ 

$25 

... 

$20 

... 

$70 

... 

$130 

... 

$2,180 

$100 

$110 

$50 

$55 

NOTE     The  November  5.  1990,  column  applies  only  to  certain  tee  amounts. 

Dashes  indicate  no  change  to  the  April  1989  lee  amounts  on  November  5.  1990. 
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FEE AMOUNT 

Apf  17 

Nov  5 

December 

1989 

1990 

1991 

$120 

... 

$130 

$120 

... 

$130 

$120 

... 

$130 

$120 

$130 

y 

$120 

... 

$130 

$120 

._ 

$130 

$120 

... 

$130 

$120 

... 

$130 

$120 

... 

$130 

$120 

._ 

$130 

$120 

... 

$130 

$120 

— 

$130 

$120 

... 

$130 

$80 

$130 

$1,200 

... 

(1.310 

$30 

... 

$130 

$6? 

$100 

$110 

) 

$31 

$50 

$55 

1. 

$620 

$1,050 

$1,130 

tall  Emily) 

$310 
$400 
$800 

$525 

$565 

$790 

$1,580 

$620 

$1,050 

$1,130 

$310 

$525 

$565 

$220 

$370 

$400 

$110 

$185 

$200 

$310 

$520 

$570 

$155 

$260 

$285 

$1  50 

$3 

$3 

... 

$6 

$25 

$25 

$10 

... 

$12 

$20 

$24 

$10 

$12 

(pediied 

$20 

... 

$24 

pper/Conienis 

$170 

... 

$150 

cumeni 

$3 

... 

$25 

Certification 

$15 

$50 

$2 

...     • 

$20 

$50 

$3 

se  Payment 

$5 

... 

$10 

$10 

$12 

Per  Copy 

$10 
$15 

::. 

$25 
$20 

% 

$60 
$120 

... 

$70 
$130 

$2,000 

... 

$2,180 

$62 

$100 

$110 

$31 

$50 

$55 
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' 

FEE  AMOUNT 

37  CFR  Section 

Apr  17 

Nov5 

December 

Final                Existing                                                   DESCRIPTION 

1989_ 

1990 

1991 

1  20(e)                                     Maintenance  Fee  -  3  5  /ears 

' 

$900 

1.20(e)                                     Maintenance  Fee     3  5  Years     (Small  Entity) 

$450 

1.20(t)                                       Maintenance  Fee  -  7  5  Years 

$1,810 

1.20(1)                                     Maintenance  Fee  ■  7  5  Years     (Small  Emily) 

$905 

1.20(g)                                     Maintenance  Fee  -115  Years 

$2,730 

1.20(g)                                       Maintenance  Fee  -115  Years      (Small  Emily) 

$1,365 

1.20(h)                                       Surcharge  -  Maintenance  Fee  -  6  Months 

•  • 

... 

$130 

. 

1  20(h)                                     Surcharge  -  Maintenance  Fee     6  Months  (Small  Entity) 

"  • 

— 

$65 

1.20(i)                   1  20(m)        Surcharge  ■  Maintenance  Alter  Expiration 

$550 

— 

$600 

1.20(j)                   1.20(n)         Extension  ol  Term  ol  Patoni 

$600 

... 

$1,000 

1.21(a)(1)             1.21(a)(1)    Admission  to  Examination 

•       $270 

._ 

$290 

1.21(a)(2)             1.21(a)(2)    Registration  to   Practice 

$90 

... 

$100 

1  21(a)(3)             1.21(a)(3)    Reinstalemeni   to  Practice 

$10 

... 

$15 

1.21(a)(4)             1.21(a)(4)    Cenilicaie  ol  Good  Sianding 

$10 

... 

$10 

1  21(a)(4)             1.21(a)(4)    Cenilicaie  ol  Good  Standing.  Suitable  Framing 

$100 

$20 

1.21(a)(5)              1  21(a)(5)    Review  ol  Decision  ot  Director.  OED 

$100 

... 

$120 

1.21(a)(6)             1.21(a)(6)    Regrading  ol  Examination 

$100 

... 

$120 

1.21(b)(1)             1.21(b)(1)    Establish  Deposit  Account 

$10 

... 

$10 

1.21(b)(2)             1.21(b)(2)    Service  Charge  Below  Minimum  Balance 

$20 

$20 

1.21(b)(3)             1.21(b)(3)    Service  Charge  Below  Minimum  Balance 

$20 

$20 

1.21(c)                  1  21(c)         Filing  a  Disclosure  Document 

$6 

... 

$10 

1.21(d)                 1  21(d)         Box  Rental 

$50 

... 

$50 

1.21(e)                  1  21(e)         International  Type  Search  Report 

$30 

— 

$35 

1.21(g)                                     Sell  Service  Copy  Charge 

$0  15 

~ 

$0  25 

1.21(h)                 1.21(h)         Recording  Patent  Property 

$8 

... 

$40 

1.21(i)                  1  21(i)         Publication  in  the  OG 

$20 

... 

$20 

- 

1.21(j)                                     Labor  Charges  lor  Services 

... 

$30 

,          1.21(k)                 1.21(k)         Unspecilied  Other  Se-vces 

Actual  Cost 

... 

Actual  Cost 

1.21(1)                  1  21(1)         Retaining  Abandoned  Application                                                        j             $120 

... 

$130 

1.21(m)                1.21(m)        Processing  Returned  Checks 

$50 

— 

$50 

1.21(n)                  1  21(n)         Handling  Fee  -  Incomplete  Application 

$20 

$130 

121(0)                  1.21(0)         Terminal  Use  APS-TEXT 

$40 

... 

$40 

1  24                      1 .24             Coupons  lor  Patent  Copies 

$1  50 

$3 

1  296                     1.296           Handling  Fee  -  Withdrawal  SIR 

$120 

... 

$130 

1.445(a)(1)           1.445(a)(1)  Transmittal  Fee 

$170 

... 

$190 

1  445(a)(2)(i)       1  445(a)(2)  PCT  Search  Fee  -  No  US  Application 

$550 

— 

$600 

1.445(a)(2)(ii)      1  445(a)(2)  PCT  Search  Fee  •  Prior  US.  Application 

$380 

... 

$400 

1.445(a)(3)           1.445(a)(3)  Supplemental  Search 

$150 

— 

$160 

1.482(a)(1)(i)       1.482(a)(1)  Preliminary  Exam  Fee 

$400 

-~ 

$440 

1.482(a)(1)(ii)     1.482(a)(1)  Preliminary  Exam  Fee 

$600 

— 

$650 

1.482(a)(2)(i)       1.482(a)(2)  Additional    Invention 

$130 

■- 

$140 

1  482(a)(2)(ii)     1.482(a)(2)  Additional    Invention 

$200 

~ 

$220 

1.492(a)(1)           1.492(a)(1)  Preliminary   Examining   Authority 

$330 

— 

$620 

1.492(a)(1)           1.492(a)(1)  Preliminary  Examining  Authority     (Small  Entity) 

$165 

— 

$310 

1.492(a)(2)           1.492(a)(2)  Searching   Authority 

$370 

— 

$690 

1.492(a)(2)           1.492(a)(2)  Searching  Authority     (Small  Entity) 

$185 

... 

$345 

1 .492(a)(3)           1 .492(a)(3)  PTC  Not  ISA  nor  IPEA 

$500 

— 

$920 

1.492(a)(3)           1  492(a)(3)  PTC  Not  ISA  nor  IPEA    (Small  Entity) 

$250 

— 

$460 

1.492(a)(4)           1  492(a)(4)  Claims  •  IPEA 

$50 

... 

$90 

1.492(a)(4)           1.492(a)(4)  Claims  •  IPEA    (Small  Entity) 

$25 

— 

$45 

1.492(a)(5)                              Filing  with  EPO'JPO  Search  Report 

— 

$800 

1.492(a)(5)                              Filing  with  EPO/JPO  Search  Report  (Small  Entity) 

... 

... 

$400 

1.492(b)               1  492(b)      Claims  ■  Exira  Individual  (Over  3) 

$36 

— 

$72 

1  492(b)               1.492(b)       Claims  -  Extra  Individual  (Over  3)     (Small  Entity) 

$18 

— 

$36 

•    Revised  small  and  large  entity  maintenance  fees  are  applicable  to  all  applications  filed  on  or  after  Oecembei 

12.  1980.    HR.  3531  combine 

maintenance  fees  established  under  Pub.  L.  96-517  with  maintenance  lees  set  under  PL  97-247. 

Only  maintenance  lees  set  under  Pub  L.  97-247  were  allecied  by  November  5.  1990  surcharge. 

••  Coml'ines  surcharge  lor  payment  of  maintenance  tees  during  the  6  month  grace  period  under  Pub.L.  96-517  and  surcharge 

set  under  Pub 

.  L 

t  Effective  December  27.  1991. 

- 
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FEE  AMOUNT 

37  CFR  Section 

Apr  17              Nov  5           December 

Final 

Exisiin9 

DESCRIPTION 

1989                  1990                  1991 

1.492(c) 

1.492(C) 

Claims  -  Extra  Total  (Qver  20) 

$12 

— 

$20 

1  492(C) 

1.492(C) 

Claims  •  Extra  Total  (Over  20)    (Small  Entity) 

$6 

— 

$10 

1  492(d) 

1  492(d) 

Claims  -  Multiple  Dependents 

$120 

— 

$220 

1  492(d) 

1.492(d) 

Claims  -  Multiple  Dependents     (Small  Entity) 

$60 

... 

$110 

1  492(e) 

1.492(e) 

Surcharge 

$120 

— 

$130 

1  492(e) 

1.492(e) 

Surcharge     (Small  Entity) 

$60 

... 

$65 

1  492(1) 

1.492(1) 

English  Translation  -  Alter  20  Months 

$30 

— 

$130 

26(a)(1) 

26(a) 

Application  lor  Registration.  Per  Class 

$175 

— 

$200 

26(a)(2) 

2-6(u) 

Amendment  to  Allege  Use.  Per  Class 

$100 

~- 

$100 

26(a)(3) 

2.6(u) 

Statement  ol  Use.  Per  Class 

$100 

... 

$100 

26(a)(4) 

2.6(v) 

Extension  lor  Filing  Statement  ol  Use.  Per  Class 

$100 

~ 

$100 

26(a)(5) 

2.6(b) 

Application  lor  Renewal.  Per  Class 

$300 

— 

$300 

26(a)(6) 

26(S) 

Surcharge  lor  Late  Renewal.  Per  Class 

$100 

— 

$100 

26(a)(7) 

2.6(C) 

Publication  ol  Mark  Under  §12(c).  Per  Class 

$100 

— 

$100 

26(a)(8) 

2.6(d) 

Issuing  New  Certificate  of  Registration 

$100 

— 

$100 

26(a)(9) 

2.6(e) 

Ceniticate  ot  Correction  ol  Registrants  Error 

$100 

— 

$100 

26(a)(10) 

26(f) 

Filing    Disclaimer  to   Registration 

$100 

— 

$100 

26(a)(11) 

2.6(9) 

Filing  Amendment  to  Registration 

$100 

— 

$100 

26(a)(12) 

2  6(h) 

Filing  Allidavit  Under  Section  8.  Per  Class 

$100 

~ 

$100 

2.6(a)(13) 

2.6(1) 

Filing  Allidavit  Under  Section  15.  Per  Class 

$100 

— 

$100 

26(a)(14) 

2.6(j) 

Filing  Allidavit  Under  Sections  8  &  15.  Per  Class 

$200 

— 

$200 

26(a)(15) 

2.6(K) 

Petitions  to  the  Commissioner 

$100 

— 

$100 

26(a)(16) 

2.6(1) 

Petition  to  Cancel,  Per  Class 

$200 

._ 

$200 

2.6(a)(17) 

2.6(1) 

Notice  of  Opposition.  Per  Class 

$200 

— 

$200 

2.6(a)(ie) 

2.6(m) 

Ex  Pane  Appeal  to  the  TTAB.  Per  Class 

$100 

._ 

$100 

26(b)(1)(i) 

26(n) 

Copy  ol  Registered  Mark 

$1  50 

— 

$3 

26(b)(1)(ii) 

Copy  ol  Registered  Mark.  Expedited 

$1  50 

~ 

$6 

2  6(b)(l)(iii) 

Copy  ol  Registered  Mark  Ordered  Via  EOS,  Expedited  Svc. 

... 

— 

$25 

26(b)(2)(i) 

Cenilied  Copy  ol  TM  Application  as  Filed 

— 

~ 

$12 

26(b)(2)(ii) 

Cenilied  Copy  ol  TM  Application  as  Filed.  Expedited 

... 

— 

$24 

26(b)(3) 

Cert   or  Uncert   Copy  ol  TM  Related  File  Wrapper/Contents 

... 

— 

$50 

2  6(b)(4)(i) 

2.6(n) 

Cert    Copy  ol  Registered  Mark.  Title  or  Status 

$6  50 

— 

$10 

26(b)(4)(ii) 

Cert    Copy  ol  Registered  Mark.  Title  or  Status  -  Expedited 

$6  50 

— 

$20 

26(b)(5) 

2-6(0) 

Certified  or  Uncertilied  Copy  ol  TM  Records 

$3  50 

— 

$25 

26(b)(6) 

2-6(q) 

Recording  Trademark  Property.  Per  Mark.  Per  Document 

$8 

_. 

$40 

2.6(b)(6) 

For  Second  and  Subsequent  Marks  in  Same  Document 

— 

$25 

26(b)(7) 

26(r) 

For  Assignment  Records.  Abstracts  ol  Title  and  Cpnilication 

$12 

_ 

$20 

26(b)(8) 

26(w) 

Terminal  Use  T-SEARCH 

$40 

— 

$40 

2  6(b)(9) 

Sell  Service  Copy  Charge 

... 

— 

$0.25 

26(b)(10) 

Labor  Charges  lor  Services 

~ 

$30 

26(b)(11) 

26(1) 

Unspecified  Other  Services 

Actual  Cost 

— 

Actual  Cost 

119(9) 

Comparing  and  Certifying  Copies,  per  Document,  per  Copy 

... 

— 

$25 

1  24 

Trademark  Coupons 

$1.50 

— 

$3 

NOTE     The  November  5.  1990.  column  applies  only  to  certain  lee  amounts 

Dashes  indicate  no  change  to  the  April  1989  lee  amounis  on  November  5.  1990. 
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FEEAMOUr^ 

Apf  17 

Nov  5 

December 

1969 

1990 

1991 

$12 

— 

$20 

$6 

~ 

$10 

$120 

._ 

$220 

$60 

... 

$110 

$120 

— 

$130 

$60 

... 

$65 

$30 

.„ 

$130 

$175 

... 

$200 

$100 

._ 

$100 

$100 

... 

$100 

$100 

~ 

$100 

$300 

— 

$300 

$100 

._ 

$100 

$100 

_ 

$100 

$100 

~ 

$100 

$100 

— 

$100 

$100 

— 

$100 

$100 

— 

$100 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Disease  Control 

[Announcement  No.  201] 

Public  Health  Conference  Support 
Cooperative  Agreement  Program  for 
Human  Immunodeficiency  Virus  (HIV) 
Prevention 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  funds  in 
fiscal  year  1992  for  the  Public  Health 
Conference  Support  Cooperative 
Agreement  Program  related  to  Human 
Immunodeficiency  Virus  (HIV) 
educational  and  prevention  programs. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  HIV 
Infection.  (For  ordering  a  copy  of 
Healthy  People  2000.  see  the  section 
where  to  obtain  additional  information.) 

Authority 

This  program  is  authorized  under  sections 
301  (42  U.S.C.  241)  and  317  (42  U.S.C.  247b)  of 
the  Public  Health  Service  Act.  as  amended. 
Program  regulations  are  set  forth  in  42  CFR 
part  52.  entitled  "Grants  for  Research 
Projects."  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  public  and  private 
organizations,  community-based  and 
national/regional  organizations,  state 
and  local  government  agencies,  and 
small,  minority  and  woman-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 

Availability  of  Funds 

Approximately  $255,000  will  be 
available  in  fiscal  year  1992  to  fund 
approximately  10  to  15  awards.  The 
awards  will  average  $22,000  and  will  be 
funded  with  a  12-month  budget  and 
project  period.  The  funding  estimate 


outlined  above  may  vary  and  is  subject 
to  change,  based  on  the  availability  of 
funds.  Awards  will  initially  be  made  on 
a  contingency  basis  as  described  below 
under  "Purpose." 

The  following  are  examples  of  the 
most  frequently  encountered  costs 
which  may  or  may  not  be  charged  to  the 
cooperative  agreement: 

1.  As  approved,  funds  may  be  used  for 
direct  cost  expenditures:  Salaries,  speaker 
fees,  rental  of  equipment,  registration  fees, 
transportation  cost  (not  to  exceed  economy 
class  fares)  for  non-federal  employees. 

2.  Funds  may  not  be  used  for  the  purchase 
of  equipment,  payments  of  honoraria, 
organizational  dues,  entertainment/personal 
expenses,  cost  of  travel  and  payment  of  a 
full-time  federal  employee,  for  per  diem  or 
expenses  other  than  local  mileage  for  local 
participants. 

3.  Funds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

4.  Although  the  practice  of  handing  out 
novelty  items  at  meetings  is  often  employed 
in  the  private  sector  to  provide  participants 
with  souvenirs,  federal  funds  cannot  i>e  used 
for  this  purpose. 

Purpose 

The  purpose  of  the  HIV-related 
conference  support  cooperative 
agreement  is  to  provide  partial  support 
for  non-federal  conferences  in  order  to 
stimulate  efforts  to  prevent  the 
transmission  of  HIV.  CDC  will 
collaborate  in  conferences  that 
specifically  focus  on  preventing  HIV 
transmission.  Because  conference 
support  by  CDC  creates  the  appearance 
of  CDC  co-sponsorship,  there  will  be 
active  participation  by  CDC  in  the 
development  and  approval  of  those 
portions  of  the  agenda  supported  by 
CDC  funds.  In  addition,  the  CDC  will 
reserve  the  right  to  approve  or  reject  the 
content  of  the  full  agenda,  speaker 
selection,  and  site  selection.  The  CDC 
funds  will  not  be  expended  for  non- 
approved  portions  of  meetings. 
Contingency  awards  will  be  made 
allowing  usage  of  only  10%  of  the  total 
amount  to  be  awarded  until  a  final  full 
agenda  is  approved  by  CDC.  This  will 
provide  funds  for  costs  associated  with 
preparation  of  the  agenda.  Th^ 
remainder  of  funds  will  be  released  only 
upon  approval  of  the  final  full  agenda. 
CDC  reserves  the  right  to  terminate  co- 


sponsorship  if  it  does  not  concur  with 
the  final  agenda. 

Program  Requirements 

The  CDC  will  provide  support  for 
conferences  that  are:  (1)  Directed  to 
local,  state,  national,  or  international 
personnel  contributing  to  HIV 
prevention  efforts;  and  (2)  focused  on 
the  application  of  research/evaluation 
findings  to  intervention  efforts  or  the 
application  of  these  prevention  efforts  to 
groups  whose  behaviors  place  them  at 
risk  for  HIV  infection. 

Topics  concerned  with  issues  and 
areas  other  than  HIV  preparation  should 
be  directed  to  other  public  health 
agencies. 

The  activities  related  to  the 
development  of  HIV  prevention 
conferences  require  substantial  CDC 
collaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B..  below: 

A.  Recipient  Activities 

1.  Manage  all  activities  related  to 
program  content  (e.g..  objectives,  topics, 
attendpes.  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
for  approval.  Submit  copy  of  final 
agenda  and  proposed  ancillary  activities 
to  CDC  for  approval. 

3.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  must  review  and  approve  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures,  etc.). 

5.  Plan,  negotiate,  manage  conference 
site  arrangements,  including  all  audio- 
visual needs. 

6.  Develop  and  conduct  education  and 
training  programs  on  HIV  prevention. 
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sponsorship  if  it  does  not  concur  with 
the  final  agenda. 

Program  Requirements 

The  CDC  will  provide  suppojt  for 
conferences  that  are:  (1)  Directed  to 
local,  state,  national,  or  international 
personnel  contributing  to  HIV 
prevention  efforts;  and  (2)  focused  on 
the  application  of  research/evaluation 
findings  to  intervention  efforts  or  the 
application  of  these  prevention  efforts  to 
groups  whose  behaviors  place  them  at 
risk  for  HIV  infection. 

Topics  concerned  with  issues  and 
areas  other  than  HIV  preparation  should 
be  directed  to  other  public  health 
agencies. 

The  activities  related  to  the 
development  of  HIV  prevention 
conferences  require  substantial  CDC 
collaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B..  below: 

A.  Recipient  Activities 

1.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
for  approval.  Submit  copy  of  fmal 
agenda  and  proposed  ancillary  activities 
to  CDC  for  approval. 

3.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  must  review  and  approve  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures,  etc.). 

5.  Plan,  negotiate,  manage  conference 
site  arrangements,  including  all  audio- 
visual needs. 

6.  Develop  and  conduct  education  and 
training  programs  on  HIV  prevention. 
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7.  Participate  in  the  analysis  of  data 
from  conference  activities  that  pertain  to 
the  impact  on  HIV  prevention. 

8.  Collaborate  with  CDC  staff  in 
reporting  and  disseminating  results  and 
relevant  HIV  prevention  education  and 
training  information  to  appropriate 
federal,  state,  and  local  agencies,  health 
care  providers:  HIV/ AIDS  prevention/ 
service  organizations;  and  the  general 
public. 

R.  CDC  Activities 

1.  Provide  technical  assistance 
through  telephone  calls,  correspondence 
and  site  visits  in  the  areas  of  program 
agenda  development,  implementation, 
and  priority  setting  related  to  the 
cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speakers, 
pertinent  scientific  information  on  risk 
factors  for  HIV  infection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infection. 

3.  Approve  draft  agendas  and  the  final 
agenda  and  proposed  ancillary  activities 
prior  to  release  of  funds. 

4.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HTV  prevention  education  and 
training  information  to  appropriate 
federal,  state,  and  local  agencies;  health 
care  providers;  the  scientific  community; 
and  HIV/AIDS  prevention  and  service 
organizations. 

lEvaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (total  100  points): 

A.  Proposed  Program  and  Technical 
Approach 

50  Points 

Evaluation  will  be  based  on: 

1.  The  applicant's  description  of  the 
proposed  conference  as  it  relates  to  HTV 
prevention  and  education,  including  the 
public  health  need  of  the  proposed 
conference  and  the  degree  to  which  the 
conference  can  be  expected  to  influence 
jjublic  health  practices.  The  extent  of 
the  applicant's  collaboration  with  other 
agencies  serving  the  intended  audience, 
including  local  health  and  education 
agencies  concerned  with  HIV 
prevention. 

2.  The  applicant's  description  of 
conference  objectives  in  terms  of  quality 
and  specificity,  feasibility  of  the 
conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 


mechanisms  for  the  conference  will  be 
able  adequately  to  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  attendees. 

3.  The  quality  of  the  proposed  agenda 
in  addressing  the  chosen  HIV 
prevention/education  topic. 

4.  The  degree  to  which  all  conference 
activities  strictly  adhere  to  the 
prevention  of  HIV  transmission. 

B.  Applicant  Capability 
40  Points 

Evaluation  will  be  based  on: 

1.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program;  and 

2.  The  degree  to  which  the  applicant 
has  established  and  used  critical 
linkages  with  health  and  education 
agencies  with  the  mandate  for  HIV 
prevention  (letters  of  support  from  such 
agencies  should  demonstrate  the 
linkages  specific  to  the  conference). 

C.  The  Qualifications  of  Program 
Personnel 

10  Points 

Evaluation  will  be  based  on: 

1.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  abiUty  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership; 

2.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  the  proposed 
conference;  and 

3.  The  degree  to  which  the  application 
demonstrates  the  knowledge  of  all  key 
personnel  about  the  transmission  of 
HIV,  as  well  as  nationwide  information 
and  education  efforts  currently 
underway  which  may  affect,  and  be 
affected  by.  the  proposed  conference. 

D.  Budget  Justification  and  Adequacy  of 
Facilities 

Not  Scored 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  cooperative  agreement 
funds.  The  application  will  also  be 
reviewed  as  to  the  adequacy  of  existing 
and  proposed  facilities  and  resources  for 
conducting  conference  activities. 

Other  Reqinrements 

Recipients  must  comply  with  the 
document  entitled.  "Content  of  HTV/ 
AIDS-Related  Written  Materials, 
Pictorials.  Audiovisuals,  Questionnaires. 


Survey  Instruments,  and  Educational 
Sessions  in  Centers  for  Disease  Control 
Assistance  Programs."  A  copy  is 
included  in  the  application  kit.  In 
complying  with  the  Program  Review 
Panel  requirements  contained  in  the 
document,  recipients  are  encouraged  to 
use  an  existing  Program  Review  Panel 
such  as  the  one  created  by  the  State 
Health  Department's  AIDS/HIV 
Prevention  Program.  If  the  recipient 
forms  its  own  Program  Review  Panel,  at 
least  one  member  must  also  be  in 
employee,  or  a  designated 
representative,  of  an  appropriate  health 
department,  consistent  with  the  revised 
Content  Guidelines.'  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Comphance  form  CDC 
0.1113.  The  Program  Review  Panel  must 
submit  a  report  indicating  all  materials, 
including  the  proposed  agenda  have 
been  reviewed  and  approved.  A  copy  of 
the  proposed  agenda  must  be  submitted. 
If  a  conference  is  funded,  a  finalized 
copy  of  the  conference  agenda  must  also 
be  submitted  to  CDC. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Asstetanoe 
(CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.118. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  PHS 
Form  5161-1  and  in  accordance  with  the 
schedule  below.  The  schedule  also  sets 
forth  the  tarliest  possible  award  date. 


Application  deedlrw 

Earliest  possible 
award  date 

Feb  15  1992    

May  31.  1992. 

June  3,  1992 

Sept  30.  19«2. 

Applications  must  be  submitted  on  or 
before  the  deadline  date  to:  Ms.  Clara 
Jenkins,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 


'  The  Centers  for  Disease  Control  is  revising  the 
document,  "Content  of  HIV/AIOS-Related  Written 
Materials.  Pictorials.  Aiutiovtsuals.  Questionnaires. 
Survey  Instruments,  and  Educational  Sessions  in 
Centers  for  Disease  Control  Assistance  Programs." 
See  Federal  Register  document  CDC-02-1  published 
following  thi!  program  announcement. 


1  ' 
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for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  room  300,  Atlanta. 
Georgia  30305. 

1.  Deadline. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

2.  Applications  that  do  not  meet  the 
criteria  in  l.A  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 


Where  to  Obtain  Additional  Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number,  and  you  must  refer 
to  Announcement  Number  201.  You  will 
receive  a  complete  program  description, 
application  procedures,  a  listing  of  the 
relevant  Healthy  People  2000  HIV 
objectives  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Ms.  Sharron  Orum  or 
Ms.  Albertha  Carey,  Grants 
Management  Specialists,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  NE, 
room  300,  Atlanta,  Georgia,  30305.  (404) 
842-6575. 

Please  refer  to  Announcement 
Number  201  when  requesting 
information  and  when  submitting  your 
application  in  response  to  the 
announcement. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  December  10, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[FR  Doc.  91-29903  Filed  12-12-91;  8:45  am] 
MUING  COOC  41«>-1»4I 


[Announcement  No.  202] 

Cooperative  Agreements  for  Minority 
and  Ottter  Community-Based  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Projects  Program 
Announcement  and  Availability  of 
Funds  for  Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  1992  funds  for  cooperative 
agreements  for  HIV  Prevention  Projects 
for  minority  and  other  community-based 
organizations  (CBOs)  serving 
populations  at  increased  risk  of 
acquiring  or  transmitting  HIV  infection. 
Four  priority  program  activities  will  be 
funded  in  Fiscal  Year  1992:  Street 
Outreach  Programs;  Risk  Reduction 
Programs;  Community  Intervention 
Programs;  and  HIV  Prevention  Case 
Management.  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Educational  and  Community- 
Based  Programs,  HIV  Infection,  and 
Sexually  Transmitted  Diseases.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  where  to  obtain 
additional  information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Section  301a  (42 
U.S.C.  241(a]),  as  amended  and  section  317(a) 
(42  U.S.C.  247(b)(a)].  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  nonprofit 
CBOs,  located  in  the  40  Metropolitan 
Statistical  Areas  (MSAs)  most  heavily 
affected  by  HIV/AIDS  as  defined  by  (1) 
Cumulative  reports  of  1000  or  more 
AIDS  cases  through  June  30. 1991,  or  (2) 
cumulative  reports  of  300  or  more 
racial/ethnic  minority  AIDS  cases 
through  June  30, 1991.  Eligible  minority 
applicants  must  be  nonprofit  CBOs  that 
are  located  in  the  40  MSAs  most  heavily 
affected  by  HIV/AIDS,  represent  and 
serve  minority  persons,  and  be  governed 
by  a  body  that  is  composed  of  more  than 
50%  racial  or  ethnic  minority  group 
members  (African  Americans,  Alaskan 
Natives,  American  Indians,  Asians, 
Caribbean  Americans,  Latinos/ 
Hispanics,  and  Pacific  Islanders). 
Congress  has  authorized  funds  to 
provide  direct  financial  and  technical 
assistance  to  CBOs  in  areas  most 
heavily  affected  by  the  HIV  epidemic  so 
they  may  work  in  their  own 


communities  to  achieve  a  reduction  of 
the  risky  behaviors  that  lead  to  HIV 
transmission.  Eligible  MSAs  are: 

Arizona:  Phoenix 

California:  Anaheim-Santa  Ana.  Los  Angeles, 

Oakland.  Riverside-San  Bemadino.  San 

Diego.  San  Francisco 
Colorado:  Denver 
Connecticut:  New  Haven-Waterbury, 

Hartford-New  Britain,  Bridgeport-Stamford 
Florida:  Ft.  Lauderdale-Hollywood, 

Jacksonville.  Miami.  Orlando,  Tampa-St. 

Petersburg-Clearwater  West  Palm  Beach- 
Boca  Raton 
Georgia:  Atlanta 
Illinois:  Chicago 
Louisiana:  New  Orleans 
Maryland:  Baltimore 
AfassocAuse/te;  Boston-La  wrence-Salem 
Michigan:  Detroit 
Missouri-Kansas:  Kansas  City 
New  Jersey:  Bergen-Passaic.  Jersey  City, 

Middlesex-Somerset,  Monmouth-Ocean. 

Newark 
New  York:  Nassau-Suffolk,  New  York  City 
Pennsylvania:  Philadelphia 
Puerto  Rico:  Caugus,  Ponce,  San  Juan 
Texas:  Dallas,  Houston,  San  Antonio 
Washington:  Seattle 
Washington,  DC 

Eligible  applicants  located  in  the 
above  MSAs  must  be  nonprofit 
corporations  or  associations  whose  net 
earnings  in  no  part  lawfully  accrue  to 
the  benefit  of  any  private  shareholder  or 
individual.  Any  of  the  following  is 
acceptable  evidence  of  nonprofit  status: 

•  A  reference  to  the  applicant's 
organization  in  the  Internal  Revenue 
Service's  most  recent  list  of  tax-exempt 
organizations  described  in  section  501(c)(3)  of 
the  IRS  code; 

•  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate; 

•  A  statement  from  a  state  taxing  body, 
state  attorney  general,  or  other  appropriate 
state  official  certifying  that  the  applicant 
organization  has  a  nonprofit  status  and  that 
none  of  the  net  earnings  accrue  to  any  private 
shareholders  of  individuals; 

•  A  certified  copy  of  the  organization's 
certificate  of  incorporation  or  similar 
document  that  clearly  establishes  nonprofit 
status;  or, 

•  Any  of  the  above  proof  for  a  state, 
regional,  or  national  parent  organization 
Affiliates  of  state,  regional,  or  national 
organizations  must  also  submit  a  statement 
signed  by  the  parent  organization  indicating 
that  the  applicant  is  a  local  nonprofit  affiliate 
and  is  authorized  to  apply  for  funds. 

Proof  of  nonprofit  status,  and  if 
necessary,  minority  eligibility  criteria 
must  be  provided  with  the  pre- 
application.  No  application  will  be 
accepted  without  proof  of  nonprofit 
status. 

Availability  of  Ftinds 

Based  on  the  President's  FY  1992 
budget,  a  total  of  $10,000,000  is  expected 
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communities  to  achieve  a  reduction  of 
the  risky  behaviors  that  lead  to  HIV 
transmission.  Eligible  MSAs  are: 

Arizona:  Phoenix 

California:  Anaheim-Santa  Ana.  Los  Angeles. 

Oakland.  Riverside-San  Bemadino.  San 

Diego.  San  Francisco 
Colorado:  Denver 
Connecticut:  New  Haven-Waterbury. 

Hartford-New  Britain.  Bridgeport-Stamford 
Florida:  Ft.  Lauderdale-Hollywood, 

Jacksonville.  Miami.  Orlando.  Tampa-St. 

Petersburg-Clearwater  West  Palm  Beach- 
Boca  Raton 
Georgia:  Atlanta 
Illinois:  Chicago 
Louisiana:  New  Orleans 
Maryland:  Baltimore 
Massachusetts:  Boston-Lawrence-Salem 
Michigan:  Detroit 
Missouri-Kansas:  Kansas  City 
New  Jersey:  Bergen-Passaic.  Jersey  City, 

Middlesex-Somerset.  Monmouth-Ocean. 

Newark 
New  York:  Nassau-Suffolk,  New  York  City 
Pennsylvania:  Philadelphia 
Puerto  Rico:  Caugus,  Ponce.  San  Juan 
Texas:  Dallas.  Houston.  San  Antonio     . 
Washington:  Seattle 
Washington,  DC 

Eligible  applicants  located  in  the 
above  MSAs  must  be  nonprofit 
corporations  or  associations  whose  net 
earnings  in  no  part  lawfully  accrue  to 
the  benefit  of  any  private  shareholder  or 
individual.  Any  of  the  following  is 
acceptable  evidence  of  nonprofit  status: 

•  A  referenw  to  the  applicant's 
organization  in  the  Internal  Revenue 
Service's  most  recent  list  of  tax-exempt 
organizations  described  in  section  501(c)(3)  of 
the  IRS  code; 

•  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate; 

•  A  statement  from  a  state  taxing  body, 
state  attorney  general,  or  other  appropriate 
state  official  certifying  that  the  applicant 
organization  has  a  nonprofit  status  and  that 
none  of  the  net  earnings  accrue  to  any  private 
shareholders  of  individuals; 

•  A  certified  copy  of  the  organization's 
certificate  of  incorporation  or  similar 
document  that  cleariy  establishes  nonprofit 
status;  or. 

•  Any  of  the  above  proof  for  a  state, 
regional,  or  national  parent  organization. 
Affiliates  of  state,  regional,  or  national 
organizations  must  also  submit  a  statement 
signed  by  the  parent  organization  indicating 
that  the  applicant  is  a  local  nonprofit  affiliate 
and  is  authorized  to  apply  for  funds. 

Proof  of  nonprofit  status,  and  if 
necessary,  minority  eligibility  criteria 
must  be  provided  with  the  pre- 
application.  No  application  will  be 
accepted  without  proof  of  nonprofit 
status. 

Availability  of  Funds 

Based  on  the  President's  FY  1992 
budget,  a  total  of  $10,000,000  is  expected 
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lo  be  available  to  fund  approximately  SO 
CBOs.  At  least  $5,500,000  will  be 
awarded  to  25  to  30  minority  CBOs.  In 
addition,  approximately  $4,500,000  will 
be  awarded  to  20  to  25  CBOs  serving 
populations  at  high  risk  of  HIV  infection 
without  regard  to  racial/ethnic 
composition.  Awards  will  range  from 
$75,000  to  $300,000  with  an  estimated 
average  award  of  $200,000.  No 
organization  will  be  awarded  more  than 
$300,000.  Estimates  outlined  above  are 
subject  to  change  based  on  the  actual 
availability  of  funds  and  the  scope  and 
uality  of  applications  received. 

Awards  will  be  made  for  a  12-month 
udget  period  within  a  3-year  projected 
period.  Continuation  awards  for  new 
budget  periods  within  an  approved 
project  period  are  made  on  the  basis  of 
satisfactory  performance  and 
avaiLbility  of  funds. 

No  funds  will  be  provided  for  direct 
patient  medical  care  (including 
substance  abuse  treatment  and  medical 
prophylaxis  or  drugs).  These  funds  may 
not  be  used  to  supplant  or  duplicate 
existing  funding.  Subcontracts  with 
other  organizations  are  allowable  under 
these  cooperative  agreements;  however, 
applicants  must  perform  a  substantial 
portion  of  the  activities  for  which  funds 
are  requested. 

National  Program  Goals 

A.  To  establish  and  maintain  effective 
HIV  prevention  programs  implemented 
in  collaboration  with  state  and  local 
health  departments;  other  state/local 
agencies.  CBOs,  health-care  providers, 
and  national  organizations  throughout 
the  United  States  and  its  territories. 

B.  To  effect  and  evaluate  the  initiation 
and  maintenance  of  behavior  change  in 
persons  whose  behavior  places  them  at 
risk  of  HIV  infection. 

C.  To  increase  access  to  prevention 
and  early  intervention  services  for  HIV- 
infected  persons  in  order  to  reduce  risks 
of  further  transmission,  as  well  as,  to 
maintain  the  health  of  asymptomatic 
clients. 

Purpose 

Hie  purpose  of  this  program  is  to 
provide  assistance  to  minority  and  other 
■  CBOs  to: 

•  Develop  and  implement  effective 
community-based  HIV  prevention  programs 
consistent  with  achieving  national  program 
goals,  and 

•  Promote  collaboration  and  coordination  of 
HIV  prevention  e^orts  among  CBOs. 
affiliates  of  national/regional  organizations. 
HIV  prevention  service  agencies,  and  public 
agencies  including  local  and  state  beaWi 
department,  wibitance  atnue  agencies, 
educational  agencies,  and  criminal  justice 
systems. 


Program  Requirements 

Based  on  established  priorities,  as 
indicated  above,  each  applicant  should 
carry  out  the  following  program 
activities: 

Recipient  Activities 

A.  Needs  assessment: 

Applicants  should  assess  the  need  for 
the  proposed  program  by: 

1.  Contacting  their  state  or  local 
health  departments  HIV/AIDS 
coordinator,  state  or  local  substance 
abuse  agency,  and  state  or  local  office 
of  minority  health  to  obtain  available 
information  for  the  target  community  or 
population  on: 

a.  HIV  prevalence  and  reported  AIDS 
cases  among  persons  practicing  risky 
behaviors: 

b.  HTV/AIDS-related  baseline 
knowledge,  attitudes,  beliefs,  and 
behavior 

c.  Patterns  of  substance  abuse  and 
sexually  transmitted  diseases  (STDs) 
and  tuberculosis  (TB)  prevalence;  and 

d.  Other  relevant  information. 

2.  Identifying  and  contacting  other 
organizations  and  agencies,  including 
local  grantees  of  the  National  Institute 
on  Drug  Abuse  (NIDA),  the  Office  for 
Substance  Abuse  and  Prevention 
(OSAP).  the  Health  Resources  and 
Services  Administration  (HRSA). 
community  programs  of  the  National 
Institute  of  Health  (NIH),  the  National 
Institute  on  Mental  Health  (NIMH),  the 
Office  of  Treatment  Improvement  (OTI). 
local  grantees  of  the  Office  of 
Population  Affairs  (OPA).  the  Indian 
Health  Service  (IHS).  and  the  Office  of 
Minority  Health  (OMH).  to  learn  what 
services  are  being  provided  to  the  target 
population(s)  and  to  determine  if  these 
services  are  similar  to.  or  supportive  of, 
the  activities  being  proposed  by  the 
applicant.  Applicants  are  required  to 
show  that  the  proposed  program 
activities  do  not  duplicate  existing 
services.  In  areas  where  an  HIV  Health 
Service  Hanning  Council  has  been 
established  under  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Assistance  (CARE)  Act, 
special  efforts  should  be  made  to 
contact  and  coordinate  plans  with  those 
of  the  council. 

3.  Using  the  information  obtained  in  1 
and  2  above,  information  from  other 
sources,  and  the  experience  of  the 
applicant  identify  gaps  in  HIV 
prevention  activities  directed  to  persons 
engaging  in  behaviors  that  place  them  at 
risk  ot  acquiring  or  transmitting  HTV 
infection  to  their  sex  or  needle  sharing 
partners. 


B.  Objectives  and  Program  Plan 

1.  Based  on  the  needs  assessment, 
develop  specific,  time-phased,  and 
measurable  program  objectives  and 
program  plans. 

a.  Objectives  should  be  consistent 
with  local,  state,  and  national  HTV 
prevention  goals.  Collaboration  with  the 
state  or  local  health  department  and 
nongovernmental  organizations  serving 
the  target  population  is  essential. 

b.  Objectives  and  program  plans 
should  address  the  specific  behavior(s) 
and  practices  of  the  target  population 
that  the  intervention  is  designed  to 
promote,  such  as  condom  use, 
knowledge  of  serostatus.  not  sharing 
needles,  and  enrollment  in  drug 
treatment  and  other  appropriate 
preventive  programs. 

2.  Implement  prevention  programs, 
activities,  and  services  to  achieve 
objectives  which  are  culturally 
competent,  developmentally 
appropriate,  linguistically-specific,  and 
educationally  approjmate.  These 
programs  should  be  directed  to 
individuals  whose  behaviors  place  them 
at  high  risk  of  HTV  acquisition  or 
transmission,  including,  but  not  limited 
to: 

a.  Men  who  have  or  have  had  sex 
with  men; 

b.  Substance  users  including  injecting- 
drug  users,  especially  those  who  share 
needles/paraphernalia: 

c.  Individuals  who  exchange  sex  for 
dmgs.  money,  housing,  or  food; 

d.  Persons  with,  or  who  have 
repeatedly  become  infected  with.  STDs: 

e.  Persons  who  are.  or  were,  sex  or 
needle-sharing  partners  of  those  listed 
above; 

f.  Youth  in  high-risk  situations; 

g.  Women  in  high-risk  situations: 
h.  Persons  in  the  correctional  and 

criminal  justice  systems  (including 
parole,  probation,  and  transition 
programs);  and 

i.  Homeless  individuals  in  high-risk 
situations. 

C.  Priority  Activities 

Af^licants  must  submit  proposals  for 
suppwt  of  one  or  more  of  the  following 
activities  intended  to  reach  and  serve 
individuals  at  high  risk: 

1.  Street  and  Community  Outreach 
Programs  that  reach  individuals  at  high 
risk  "on  the  street"  or  in  community 
settings  and  provide  prevention 
messages,  informational  materials,  and 
other  services,  and  assist  them  in 
obtaining  other  primary  HIV  prevention 
and  related  services  such  as:  Substance 
abuse  treatment  risk-reduction 
counseling.  HTV-antibody  counseling 
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and  testing.  STD  treatment.  HIV  early 
intervention,  contraceptive  counseling 
services  and  sexual  abuse  counseling. 

2.  Risk-Reduction  Programs  that 
provide  persons  at  high  risk  of  infection 
educational  and  counseling  (i.e.,  offered 
by  peers  or  professionals,  to  individuals, 
groups,  families,  or  couples] 
interventions  that  promote  and  reinforce 
safer  behavior  or  educational  and 
counseling  interventions  that  include 
interpersonal  skills  training  for  clients  in 
negotiating  and  sustaining  appropriate 
behavior  changes  (e.g.,  negotiating  safer 
spx,  needle  cleaning). 

3.  Community  Intervention  Programs 
that  are  directed  at  the  community  level, 
rather  than  the  individual,  to  influence 
community  norms  in  support  of  those 
behaviors  known  to  reduce  the  risk  of 
HIV  infection  and  transmission. 
Community  intervention  programs 
should  target  specific  racial/ethnic/ 
j,ender  populations  whose  behaviors  put 
them  at  high  risk  of  HIV  infection. 
Activities  conducted  under  this 
component  include,  but  are  not  Hmited 
to: 

a.  Identifying  and  describing 
structural/environmental,  behavioral, 
and  psychosocial  facilitators  and 
barriers  to  risk  reduction,  including,  but 
not  hmited  to: 

(1)  Sources  and  patterns  of 

(  ommunication  and  social  influence 
surrounding  the  initiation  and 
maintenance  of  risk  reduction  behavion 

(2)  Individual  and  community  beliefs 
aid  attitudes  regarding  the  acceptance 
of  safer  behaviors  and  primary  and 
secondary  HIV  prevention  activities; 

(3)  The  significance  of  condom  and 
contraceptive  use  within  sexual,  social, 
and  family  relationships; 

(4)  Cultural,  linguistic,  and  religious 
influences; 

(5)  Incentives  and  disincentives  to  risk 
reduction;  and 

(6)  Alcohol  and  drug  use. 

b.  Developing  and  implementing 
culturally  competent  and  linguistically 
sensitive  interventions  to  influence 
specific  structural/environmental, 
behavioral  and  psychosocial  factors 
thought  to  promote  risk  reduction  such 
as: 

(1)  Changing  community  norms  about 
condom  and  contraceptive  use  and  other 
HIV  risk-reduction  strategies  through 
communication,  role  play,  and 
persuasion; 

(2)  Identifying  and  enlisting  family, 
peer,  and  community  networks  to 
promote  and  reinforce  risk  reduction; 

(3)  Creating  and  mobilizing  new 
networks  of  communication  in  support 
of  risk  reduction; 


(4)  Providing  opportunities  for  risk 
reduction  skill  acquisition  and 
reinforcement  of  behavior  change; 

(5)  Involving  community  members  as 
role  models  in  locally  developed  media 
to  present  information  and  persuasive 
messages  about  risk  reduction. 

c.  Persuading  community  members, 
who  are  at  risk  of  acquiring  or 
transmitting  HIV  infection,  to  accept 
and  use  HIV  prevention  services 
including:  HIV  prevention  counseling, 
HIV-antibody  testing  and  follow-up, 
STD  treatment,  HIV  early  intervention, 
and  psychosocial  support. 

4.  HIV  Prevention  Case  Management 
is  a  one-to-one  client  service  specifically 
designed  to  assist  both  infected  and 
uninfected  persons.  Prevention  case 
management  services  are  directed  at 
individuals  who  need: 

•  Highly  individuahzed  support  to  remain 
seronegative;  or 

•  Who  need  substantial  psychosocial  and 
other  support  to  reduce  the  risk  of  HIV 
transmission  to  others. 

a.  HIV  prevention  case  management 
services  may  be  needed  by,  persons 
who  are  having,  or  are  likely  to  have, 
difficulty  initiating  or  sustaining  safe 
behavior  and  include  but  are  not  limited 
to: 

(1)  Persons  awaiting  placement/ 
admission  to  substance  abuse  treatment, 
psychosocial  services  or  medical  care; 

(2)  Persons  who  repeatedly  become 
infected  with  STDs; 

(3)  Sex  partners  of  recently  diagnosed 
HIV-infected  persons; 

(4)  Persons  who  barter  or  exchange 
sex  for  money  or  drugs; 

(5)  Youth  in  high-risk  situations; 

(6)  Women  in  high-risk  situations; 

(7)  Recently  released  residents  of 
criminal  justice  and  juvenile  detention 
facilities; 

(8)  Persons  who  may  be  in  the 
"window  period"  (period  between 
exposure  to  HIV  and  the  development  of 
detectable  levels  of  antibodies  against 
the  virus — approximately  6  to  12 
weeks.); 

(9)  Persons  who  have  HIV  infection 
and  who  are  unable  to  obtain  needed 
supportive  services;  and 

(10)  Persons  who  have  recently 
learned  they  are  infected  with  HIV  and 
are  experiencing  acute  mental  health 
stress. 

b.  HIV  prevention  case  management 
services  should  complement  existing 
HIV-prevention  services  undertaken  in 
community-based  settings  (e.g.,  support 
groups,  educational  programs,  outreach 
to  persons  at  increased  risk).  These 
services  should  be  provided  as  part  of, 
or  in  coordination  with,  early 
intervention  services  for  persons 


infected  with  HIV.  Services  under  this 
component  include: 

(1)  Intake  and  development  of  an 
individualized  case  plan  based  on  client 
assessments; 

(2)  Notification  of  available  resources 
and  services; 

(5)  Assistance  in  gaining  access  to 
services; 

(4)  Prevention  service  coordination 
and  delivery  based  on  the  case  plan: 

(5)  Periodic  monitoring  and  review  of 
case  plans; 

(6)  Counseling  and  assistance  in 
determining  eligibility  for  third-party 
payment  systems;  and 

(7)  As  appropriate,  referral  of  cases  to 
early  intervention  programs. 

Also,  HIV  prevention  case- 
management  services  must  include 
mechanisms  to  assist  persons  in 
obtaining  STD,  women's  health,  TB,  and 
other  primary  health  care  services 
related  to  HIV  prevention. 

D.  Coordination  and  Evaluation 


All  applicants,  regardless  of  which 
priority  activity  they  propose,  must 
undertake  the  following  activities: 

1.  Coordination  and  Collaboration:  In 
implementing  programs,  substantial 
efforts  must  be  made  to  collaborate  and 
coordinate  activities  with  other 
organizations/agencies  involved  in  HIV 
prevention  and  education  programs 
especially  those  serving  the  target 
population  in  the  local  area.  Such 
organizations  must  include  state  and 
local  health  departments,  and  should 
include,  as  appropriate: 

a.  Community  groups/organizations, 
including  churches  and  religious  groups, 
especially  those  with  a  racial/ethnic 
minority  membership  and  focus,  and 
those  that  represent  or  serve 
populations  at  increased  risk; 

b.  HIV/ AIDS  service  organizations; 

c.  Schools,  boards  of  education,  and 
other  state  or  local  education  agencies; 

d.  State  and  local  substance  abuse 
agencies  and  drug  treatment/ 
detoxification  programs; 

e.  Federally-funded  community 
projects  such  as  those  funded  by  NIDA, 
HRSA.  OMH,  and  other  U.S.  Public 
Health  Service  (PHS)  agencies; 

f.  Providers  of  service  to  Youth  in 
High  Risk  Situations  (Y-HRS).  e.g.. 
shelters; 

g.  State  or  local  departments  of 
mental  health; 

h.  Juvenile  and  adult  criminal  justice, 
correctional  or  parole  systems  and 
programs; 

i.  Family  planning  and  women's 
health  agencies;  and 

j.  STD  clinics/programs. 


riday.  December  13,  1991  /  Notices 


iiiities  for  risk 

ion  and 

ior  change; 

lity  members  as 

leveloped  media 

and  persuasive 

duction. 

mity  members, 

iring  or 

tion,  to  accept 

n  services 

ion  counseling, 

nd  follow-up, 

riy  intervention, 

ort. 

ise  Management 

ervice  specifically 

I  infected  and 

svention  case 

are  directed  at 

1  support  to  remain 

il  psychosocial  and 
ie  risk  of  HIV 

ise  management 
id  by,  persons 
likely  to  have, 
sustaining  safe 
3ut  are  not  limited 

I  placement/ 
e  abuse  treatment, 
or  medical  care; 
eatedly  become 

ecently  diagnosed 

ter  or  exchange 

s; 

k  situations: 

isk  situations; 

d  residents  of 

ivenile  detention 

y  be  in  the 
iod  between 
the  development  of 
itibodies  against 
tely  6  to  12 

/e  HIV  infection 

3  obtain  needed 

nd 

ive  recently 

;ted  with  HIV  and 

e  mental  health 

:ase  management 
lement  existing 
:es  undertaken  in 
tings  (e.g.,  support 
rograms,  outreach 
!d  risk).  These 
ovided  as  part  of, 
th.  early 
for  persons 


infected  with  HIV.  Services  under  this 
component  include: 

(1)  Intake  and  development  of  an 
individualized  case  plan  based  on  client 
assessments; 

(2)  Notification  of  available  resources 
and  services; 

(3)  Assistance  in  gaining  access  to 
services: 

(4)  Prevention  service  coordination 
and  delivery  based  on  the  case  plan: 

(5)  Periodic  monitoring  and  review  of 
case  plans; 

(6)  Counseling  and  assistance  in 
determining  eligibility  for  third-party 
payment  systems;  and 

(7)  As  appropriate,  referral  of  cases  to 
early  intervention  programs. 

Also,  HIV  prevention  case- 
management  services  must  include 
mechanisms  to  assist  persons  in 
obtaining  STD,  women's  health,  TB,  and 
other  primary  health  care  services 
related  to  HIV  prevention. 

D.  Coordination  and  Evaluation 

All  applicants,  regardless  of  which 
priority  activity  they  propose,  must 
undertake  the  following  activities: 

1.  Coordination  and  Collaboration:  In 
implementing  programs,  substantial 
efforts  must  be  made  to  collaborate  and 
coordinate  activities  with  other 
organizations/agencies  involved  in  HIV 
prevention  and  education  programs 
especially  those  serving  the  target 
population  in  the  local  area.  Such 
organizations  must  include  state  and 
local  health  departments,  and  should 
include,  as  appropriate: 

a.  Community  groups/organizations, 
including  churches  and  religious  groups, 
especially  those  with  a  racial/ethnic 
minority  membership  and  focus,  and 
those  that  represent  or  serve 
populations  at  increased  risk: 

b.  HIV/ AIDS  service  organizations: 

c.  Schools,  boards  of  education,  and 
other  state  or  local  education  agencies: 

d.  State  and  local  substance  abuse 
agencies  and  drug  treatment/ 
detoxification  programs: 

e.  Federally-funded  community 
projects  such  as  those  funded  by  NIDA, 
HRSA.  OMH,  and  other  U.S.  Public 
Health  Service  (PHS)  agencies: 

f.  Providers  of  service  to  Youth  in 
High  Risk  Situations  (Y-HRS).  e.g., 
shelters: 

g.  State  or  local  departments  of 
mental  health: 

h.  Juvenile  and  adult  criminal  justice, 
correctional  or  parole  systems  and 
programs: 

i.  Family  planning  and  women's 
health  agencies:  and 

j.  STD  clinics/programs. 


Memoranda  of  understanding  jointly 
developed  with  local  health 
departments,  other  community 
organizations  and  agencies  serving  the 
target  population  or  other  agreements  or 
evidence  of  collaboration  must  be 
submitted. 

2.  Evaluation:  Develop  and  implement 
an  evaluation  plan  to  document 
accomplishment  of  each  program 
objective  (process  evaluation). 

a.  Provide  a  detailed  description  of: 

(1)  Each  program  activity;  and 

(2)  Progress  toward  achieving  each 
stated  objective. 

b.  Provide  detailed  answers  to  the 
following  questions: 

(1)  Who  conducted  and  participated? 
Include  demographics,  race/ethnicity, 
gender,  and,  if  available,  risk  factors  of 
persons  served. 

(2)  When  and  how  often  was  the 
intervention  provided? 

(3)  Where  was  it  provided  (e.g., 
school,  street  comer,  housing  project)? 

(4)  How  many  persons  participated 
and  how  often? 

c.  Document  referrals  made  to  other 
services  such  as  HIV-antibody 
counseling  and  testing  sites,  early 
intervention  service  providers,  providers 
of  extended  prevention  counseling, 
mental  health  care  providers,  women's 
health  clinics,  family  planning  clinics, 
TB  clinics,  drug  treatment  centers,  and 
STD  clinics.  In  doing  so: 

(1)  Describe  mechanisms  for  referral 
and  for  monitoring  referrals  that  were 
forwarded  through  patients: 

(2)  Track  the  number  of  clients 
referred  by  type  of  site; 

(3)  Indicate  and  document  the  number 
of  successful  (i.e.,  completed)  referrals. 

d.  Document  and  describe  program 
successes  and  barriers  and  other 
external  problems  encountered  in 
planning,  implementing  or  providing 
sen'ices  including  difficulty  in  initiating 
or  maintaining  effective  collaborative 
relationships  or  in  coordinating  services 
with  other  organizations  and  agencies 
serving  the  target  population. 

e.  Document  and  describe  internal 
organizational  problems  that  affect  the 
planning  or  implementation  of  program 
activities. 

Recipients  should  not  conduct  outcome 
evaluations  with  these  funds. 

Centers  for  Disease  Control  Activities 

A.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities. 

B.  Provide  up-to-date  scientific 
information  regarding  risk  factors  for 
HIV  infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection. 


C.  Assist  in  the  evaluation  of  program 
activities  and  services. 

D.  Assist  recipients  in  collaborating 
with  state  and  local  health  departments 
and  other  PHS-supported  HIV/AIDS 
recipients. 

E.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas  through  convening 
meetings  of  grantees,  workshops, 
conferences,  newsletters,  and 
communications  with  project  officers. 

F.  Monitor  the  recipient's  performance 
of  program  activities,  protection  of  client 
confidentiality  and  compliance  with 
other  requirements. 

G.  Facilitate  exchange  of  program 
information  and  technical  assistance 
between  community  organizations, 
health  departments,  and  national/ 
regional  organizations. 

Review  and  Evaluation  Criteria 

Eligible  applications  submitted  under 
this  announcement  nimiber  will  be 
evaluated  by  a  competitive  three-step 
review  process; 

•  Submission  of  a  brief  preapplication 
program  summary  of  the  proposed  profjram 
and  services: 

•  Pre-decisional  Site  Visit:  and 

•  Submission  of  a  Final  Application. 

/.  Submission  of  a  Preapplication 
Program  Summary 

Organizations  may  request  support  for 
one  or  more  of  the  priority  activities. 
The  amount  of  funding  that  will  be 
requested  to  support  each  proposed 
activity  must  be  included  in  the 
preapplication  summary.  If  applying  for 
more  than  one  priority  activity,  the 
organization  must  describe  in  the 
preapplication  program  summary  how 
activities  complement  each  other  and 
how  activities  and  services  will  be 
coordinated.  Regardless  of  how  m.any 
priority  activities  are  approved  to  be 
undertaken,  no  organization  will  be 
awarded  more  than  $300,000. 

CDC-convened  review  committees 
will  review  and  evaluate  the 
preapplication  program  summarj .  The 
appropriate  state  or  local  health 
departments  will  be  provided  copies  of 
the  summaries  and  invited  to  submit 
comments  to  the  comtnittees.  The 
summaries  will  be  reviewed  based  on 
the  following  criteria: 

A.  Clarity  and  Feasibility  of  Approach 
(30  Points) 

The  extent  to  which: 

1.  Specified  problem(8)  or  gap(8)  in 
services  are  likely  to  be  effectively 
addressed  by  proposed  program 
strategy,  activities,  and  services:  (10 
points) 


2.  Approach  is  appropriate  for 
proposed  target  population:  (6  points) 

3.  Activities  are  consistent  with 
National  Program  Goals:  (3  Points) 

4.  Activities  are  consistent  with 
organization's  mission  statement  and 
stated  objectives  of  the  proposal 
submitted;  and  (3  points) 

5.  Objectives  are  realistic,  time- 
phased  and  specific.  (8  Points) 

B.  Applicant  Capability  (SO  Points) 

The  quaUty  of: 

1.  Documentation  of  previous  HIV- 
related  experience  and  service  (e.g.. 
street  outreach,  health  education/risk 
reduction,  case  management);  (9  points) 

2.  Documentation  of  relevant  non- 
HIV -related  experience  and  service;  (9 
Points) 

3.  Evidence  of  and  plans  for 
collaboration  with  other  organizafions 
serving  the  proposed  target  population; 
(9  Points) 

4.  Current  HIV  services  (e.g..  health 
education/risk  reduction,  case 
management,  professional  education); 
and  (3  Points) 

5.  Personnel  expertise  and  HIV- 
related  experience.  (20  Points) 

C.  Ties  and  Credibility  With  the  Target 
Population  (20  Points) 

The  extent  to  which: 

1.  Previous  experience  of  directly 
serving  the  target  population  is 
documented;  and  (10  Points) 

2.  Members  of  the  target  population 
will  be  involved  in  project  planning, 
implementation,  and  evaluation.  (10 
Points) 

Following  approval  of  the 
preapplication  program  summary, 
successful  applicants  will  receive  a 
written  invitation  to  submit  a  final 
application  for  funding.  Applications 
may  be  submitted  only  after  the 
preapplication  summary  has  been 
approved  and  written  notification  has 
been  received.  Invitation  to  submit  a 
final  application  does  not  constitute  a 
commitment  to  fund  the  applicant. 

//.  Pre-decisional  Site  Visits 

Site  visits  will  be  conducted  prior  to 
formal  CDC  review  of  the  final 
application.  The  purpose  of  these  site 
visits  will  be  to  meet  with  project  staff 
and  a  representative  of  the  board  of 
directors  to  assess  the  organizational 
capability  of  the  applicant  to  implement 
the  proposed  program:  to  review  the 
application  and  program  plans  for 
current  or  newly  funded  HIV-related 
activities:  and  to  determine  the  special 
programmatic  conditions  and  technical 
assistance  requirements  of  the 
applicant. 
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///.  Final  Application 

Applicants  may  apply  for  funding  to 
support  one  or  more  of  the  priority 
activities.  The  application  must  clearly 
identify  the  specific  priority  activities 
for  which  support  is  requested.  If 
applying  for  more  than  one  activity,  a 
clearly  labeled  narrative  and  budget 
must  be  submitted  for  each  activity  for 
which  support  is  requested.  The 
narrative  must  describe  how  the 
activities  complement  each  other  and 
how  the  activities  will  complement  and 
be  coordinated  with  each  other. 

ODC-convened  committees  will 
evaluate  the  application  on  an 
individual  basis  according  to  the 
following  criteria: 

A.  The  extent  to  which  the  applicant 
demonstrates  experience  in  providing 
HIV  prevention  services  to  the  target 
population;  (10  points) 

B.  The  extent  to  which  the  applicant 
demonstrates  a  need  for  the  program  as 
evidenced  by  the  baseline  needs 
assessment;  (15  points) 

C  The  extent  to  which  the  applicant 
provides  proof  of  support  from  other 
organizations  serving  the  same  target 
population.  This  includes  signed 
workplans.  memoranda  of  agreements 
or  other  evidence  of  collaboration 
describing  [previous,  current,  as  well  as 
future]  areas  of  collaboration;  (15  points) 

D.  TTw  extent  to  which  the  proposed 
objectives  are  specific  measurable, 
time-phased,  related  to  the  proposed 
activitie*.  related  to  national  HIV 
prevention  goals,  and  consistent  with 
the  applicant  organization's  overall 
mission;  (20  points) 

E.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities,  the 
potential  effectiveness  of  the  proposed 
methods  in  meeting  its  objectives,  and 
the  extent  to  which  requested  funds  are 
for  direct  provisions  of  HlV-prevention 
services  to  the  target  population;  (20 
points) 

F.  The  extent  to  which  the  evaluation 
plan  measures  the  accomplishment  of 
program  objectives.  (20  points) 

The  appropriate  state  or  local  health 
department  will  be  provided  with,  and 
asked  to  comment  on,  a  copy  of  the  final 
application  submitted  by  each  CBO 
proposing  to  serve  its  jurisdiction. 
Health  department  comments  will  be 
provided  to  the  CDC  committees 
responsible  for  reviewing  applications. 

Other  Requirements 

Recipients  must  comply  with  the 
document  entitled:  "Content  of  HIV/ 
AIDS-Related  Written  Materials. 
Pictorials.  Audiovisual*.  Questionnaires, 
Survey  Instnunents.  and  Educatiooal 
Sessions  in  Centers  for  Disease  Control 


Assistance  Programs."  A  copy  is 
included  in  the  application  kit  In 
complying  with  the  Program  Review 
Panel  requirements  contained  in  the 
document,  recipients  are  encouraged  to 
use  an  existing  Program  Review  Panel 
such  as  the  one  created  by  the  State 
Health  Departments  AIDS/HIV 
Prevention  Program.  If  the  recipient 
forms  its  own  Program  Review  Panel  at 
least  one  member  must  also  be  an 
employee,  or  a  designated 
representative,  of  an  appropriate  health 
department,  consistent  with  the  revised 
Content  Guidelines.*  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  form  CDC 
0.1113. 

The  services  of  a  Certified  Public 
Accountant  licensed  by  the  respective 
State  Board  of  Accountancy  or 
equivalent  must  be  retained  throughout 
the  budget  period,  as  a  part  of  the 
organization/agency's  staff  or  as  a 
consultant  to  the  organization/agency's 
accounting  personnel.  These  services 
may  include  the  design,  implementation, 
and  maintenance  of  an  accounting 
system  which  will  record  receipts  and 
expenditures  of  Federal  funds  in 
accordance  with  accounting  principles, 
federal  regulations,  and  cooperative 
agreement  terms. 

The  recipient  most  obtain  an  annual 
audit  by  an  independent  Certified  Public 
Accountant  of  the  funds  claimed  for 
reimbursement  under  this  cooperative 
agreement  This  audit  must  be 
performed  within  60  days  after  the 
budget  period  end  date;  or  at  the  close 
of  an  organization's  fiscal  year.  The 
audit  must  be  performed  in  accordance 
with  generally  accepted  auditing 
standards  (estabhshed  by  the  American 
Institute  of  Certified  Public  Accoimtants 
(AICPA)).  governmental  auditing 
standards  [established  by  the  General 
Accounting  Office  (GAO)],  and  Office  of 
Management  and  Budget  (OMB)  Circular 
A-133.  entitled.  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions". 

Confidentiality 

All  personally  identifying  information 
obtained  in  connection  with  the  delivery 
of  services  provided  to  any  individual 
under  any  program  which  is  being 
carried  out  with  a  cooperative 
agreement  made  under  this 
announcement  shall  not  be  disclosed 
unless  required  by  a  law  or  a  state  or 


'  The  Centers  for  Diseaae  Control  i»  re\'Ming  the 
document  "Content  of  HIV/ AIDS-Related  Written 
Material!,  Pictorials.  Autitovisuals.  Questtoimaires. 
Survey  Instruments,  and  Educational  Sessions  in 
Centers  for  Disease  Control  Assistance  Programs." 
See  Fadaral  Rssistar  document  CDC-«2-1  published 
following  this  program  announcement. 


political  subdivision  or  unless  such  an 
individual  provides  written,  voluntary 
informed  consent 

A.  Non-personally  identifying. 
unlinked  information,  which  preserves 
the  individual's  anonymity,  derived  from 
any  such  program  may  be  disclosed 
without  consent: 

1.  In  summary,  statistical  or  other 
similar  form;  or 

2.  For  clinical  or  research  purposes. 

B.  Personally  identifying  information: 
Recipients  of  CDC  funds  that  must 
obtain  and  retain  personally  identifying 
information  as  part  of  their  CDC- 
approved  work  plan  must: 

1.  Maintain  the  physical  security  of 
such  records  and  information  at  all 
times; 

2.  Have  procedures  in  place  and  staff 
trained  to  prevent  unauthorized 
disclosure  of  client-identifying 
information; 

3.  Obtain  mformed  client  consent  by 
explaining  the  possible  risks  from 
disclosure  and  the  recipient's  policies 
and  procedures  for  preventing 
unauthorized  disclosure: 

4.  Provide  written  assurance  to  this 
effect  including  copies  of  relevant 
policies;  and 

5.  Obtain  assurances  of 
confidentiality  by  agencies  to  which 
referrals  are  made. 

An  Institutional  Review  Board  (IRB) 
approval  or  a  certificate  of 
confidentiality  may  be  required  for  some 
projects. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Clara  M.  Jenkins.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  Mailstop  E-14,  255  East  Paces 
Ferry  Road  NE..  Atlanta.  GA  30305.  no 
later  than  June  10, 1992.  CDC  does  not 
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political  subdivision  or  unless  such  an 
individual  provides  written,  voluntary 
informed  consent 

A.  Non-personalJy  identifying. 
unlinked  information,  which  preserves 
the  individual's  anonymity,  derived  from 
any  such  program  may  be  disclosed 
without  consent: 

1.  In  summary,  statistical,  or  other 
similar  form;  or 

2.  For  clinical  or  research  purposes. 

B.  Personally  identifying  information: 
Recipients  of  CDC  funds  that  must 
obtain  and  retain  personally  identifying 
information  as  part  of  their  CDC- 
approved  work  plan  must: 

1.  Maintain  the  physical  security  of 
such  records  and  information  at  all 
times; 

2.  Have  procedures  in  place  and  staff 
trained  to  prevent  unauthorized 
disclosure  of  client-identifying 
information; 

3.  Obtain  mformed  client  consent  by 
explaining  the  possible  risks  from 
disclosure  and  the  recipient's  policies 
and  procedures  for  preventing 
unauthorized  disclosure; 

4.  Provide  written  assurance  to  this 
effect  including  copies  of  relevant 
policies:  and 

5.  Obtain  assurances  of 
confidentiality  by  agencies  to  which 
referrals  are  made. 

An  Institutional  Review  Board  (IRB) 
approval  or  a  certificate  of 
confidentiality  may  be  required  for  some 
projects. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  EO.  12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  {other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Clara  M.  lenkins.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  Mailstop  E-14.  255  East  Paces 
Ferry  Road  NE..  Atlanta.  GA  30305.  no 
later  than  June  10, 1992.  CDC  does  not 


guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  it 
receives  after  June  10, 1992. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.118,  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Activities. 

Application  Submission  and  Deadline 

A.  The  original  and  two  copies  of  the 
Preapplication  Program  Summary 
{Application  Form  PHS  5161-1.  Section 
I — Standard  Form  424,  Application  for 
Federal  Assistance,  Section  II — 
Standard  Form  424A.  Budget 
Information-Non-Construction  Programs 
and  Section  IV — Program  Narrative) 
must  be  submitted  to  Clara  M.  Jenkins, 
Grants  Management  Officer,  Centers  for 
Disease  Control,  Procurement  and 
Grants  Office,  AIDS  Community-Based 
Project.  255  East  Paces  Ferry  Road.  NE.. 
Atlanta,  GA  30305,  on  or  before  January 
37,  1992.  Faxed  copies  will  not  be 
accepted. 

1.  Deadline:  Pre-Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
of  4:30  p.m.  {EST).  January  31.  1992.  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  pre-application  review  group 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  proof  of  timely  mailing). 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.l. 
will  be  considered  late  applications. 
Late  applications  will  not  be  considered 
for  invitation  to  submit  a  final 
application  and  will  be  returned  to  the 
applicant. 

B.  Final  applications  may  be 
submitted  only  after  a  Preapplication 
Program  Summary  has  been  approved 
and  written  notification  has  been  sent  to 
the  applicant  For  applicants  who  have 
received  written  notification  that  the 
Preapplication  Program  Summary  was 
accepted,  the  original  and  two  copies  of 
the  final  application  (PHS  Form  5161-1) 
must  be  submitted  to  Clara  M.  Jenkins, 
Grants  Management  Officer,  Centers  for 
Disease  Control,  Procurement  and 
Grants  Office,  AIDS  Community-Based 
Project.  255  East  Paces  Ferry  Road  NE,. 
Atlanta,  GA  30305,  on  or  before  April  10, 
1992. 

1.  Deadline:  Final  applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
of  4:30  p.m.  (EST).  April  10. 1992.  or 


b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  proof  of  timely  mailing). 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  B.l. 
will  be  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  funding  cycle  and  will  be 
returned  to  the  applicant 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number  and  you  must  refer 
to  Announcement  Number  202.  You  will 
receive  a  complete  program  description, 
application  procedures  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Sharron  Orum  or  Ron 
Vay  Duyne,  Grants  Management 
Specialists,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE..  Room  300.  Atlanta.  GA 
30305,  (404)  842-6575. 

Announcement  Number  202, 
"COOPERATIVE  AGREEMENTS  FOR 
MINORITY  AND  OTHER 
COMMUNITY-BASED  HUMAN 
IMMUNODEFICIENCY  VIRUS  (HIV) 
PREVENTION  PROJECTS"  must  be 
referenced  in  all  requests  for 
information  pertaining  to  these  projects 
and  when  submitting  an  application. 

Programmatic  technical  assistance 
may  be  obtained  by  calling  Project 
Officers,  Division  of  STD/HIV 
Prevention,  National  Center  for 
Prevention  Services,  Centers  for  Disease 
Control.  1600  Clifton  Road  NE..  Atlanta. 
GA  30333.  (404)  639-1205.  {Technical 
assistance  may  also  be  obtained  from 
your  respective  state/local  health 
departments.) 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington..  DC  20402-9325  {Telephone 
202-783-3238). 


Dated:  December  10. 1991. 
Robert  L  Foster. 

Acting  Director.  Office  of  Program  Support. 

Centers  for  Disease  Control. 

[PR  Doc.  91-29904  Filed  12-12-81:  8:45  am] 
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Revision  of  Requirements  for  Content 
of  HIV/AIDS-Retated  Written  Materials, 
Pictorials,  Audiovisuals, 
Questionnaires.  Survey  Instruments, 
and  Educational  Sessions  In  Centers 
for  Disease  Control  Assistancs 
Programs 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Services,  HHS. 
ACTKHR  Request  for  comments. 

SUMMARY:  This  notice  announces  that 
CDC  is  revising  the  requirements  for 
"Content  of  HIV/AIDS-Related  Written 
Materials.  Pictorials.  Audiovisuals, 
Questionnaires,  Survey  Instruments,  and 
Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs." 
to  become  effective  in  February  1992. 
and  invites  public  comment. 

DATES:  Written  comments  in  response  to 
this  notice  should  be  submitted  to  the 
Office  of  the  Director.  National  Center 
for  Prevention  Services.  Centers  for 
Disease  Control.  Mailstop  E-07,  Atlanta, 
Georgia  30333.  Comments  must  be 
received  by  January  13. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  West.  Office  of  the  Director. 
National  Center  for  Prevention  Ser\ices. 
Centers  for  Disease  Control.  (404)  639- 
1480. 

SUPPLEMENTARY  INFORMATKNI:  Since 
1985,  the  Centers  for  Disease  Control 
(CDC),  as  part  of  the  terms  and 
conditions  for  the  receipt  of  CDC  funds 
for  human  immunodeficiency  virus 
(HIV)  prevention  programs,  has  required 
that  all  educational  and  related  program 
materials  and  activities  must  be 
reviewed  by  a  Program  Review  Panel  of 
the  recipient.  A  guidance  document  for 
this  review  was  developed,  entitled 
"Content  of  AIDS-Reiated  Written 
Materials,  Pictorials,  Audiovisuals, 
Questionnaires,  Survey  Instruments,  and 
Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs." 
This  document  was  published  in  its 
entirety  in  the  Federal  Register  on  June 
7. 1990,  at  page  23416-17  (55  PR  23416-17 
{June  7. 1990)). 

In  an  effort  to  provide  greater 
consistency  and  better  coordination 
between  nongovernmental  organizations 
receiving  direct  CDC  assistance  and 
appropriate  governmental  agencies,  the 
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Centers  for  Disease  Control  (COC)  is 
revising  this  document.  CDC-funded 
nongovemmentai  organizations  are 
encouraged  to  use  a  Pro-am  Review 
Panel  established  by  a  health 
department.  The  revised  terms  and 
conditions  specified  in  this  notice, 
effective  in  February  1992,  require  that  if 
a  nongovemmentai  organization 
receiving  CDC  funds  chooses  to 
establish  its  own  Program  Review  Panel, 
it  must  include  a  health  department 
representative  in  the  composition  of  its 
panel.  In  addition  to  the  revisions 
concerning  the  composition  of  Program 
Review  Panels,  references  to  the  1991 
Labor,  Health  and  Human  Services,  and 
Education  and  Related  Agencies 
Appropriations  Act  are  deleted  because 
these  provisions  (formerly  referred  to  as 
the  Kennedy-Cranston  Amendment)  are 
not  part  of  tfie  1992  appropriations  act. 

Revisions  to  Coateot  Guidelioes 

The  following  paragraphs  indicate  the 
planned  revisions  to  the  content 
guidelines  of  June  1990  (55  FR  23416 
(June  7, 1990)).  These  revisions  will  be 
applicable  beginning  in  February  1992  to 
AIDS-related  activities  and  programs 
funded  by  CDC: 

L  Delete  section  l.e  under  basic 
principles  which  pertained  to  the 
Kennedy-Cranston  provisions  contained 
in  appropriations  acts  for  previous  fiscal 
years. 

II.  Revise  section  2c.  (1),  under 
program  review  panel  as  follows: 

a  Applicants  for  CDC  assistance  will 
be  required  to  include  in  their 
applications  the  following: 


(1)  Identification  of  a  panel  of  no  less 
than  five  persons  which  represent  a 
reasonable  cross-section  of  the  general 
population.  Since  Program  Review 
Panels  review  materials  for  many 
intended  audiences,  no  single  intended 
audience  shaU  predominate  the 
composition  of  the  Proyam  Review 
Panel,  except  as  provided  in  subsection 
(d)  below.  In  addition: 

(a)  Panels  which  review  materials 
intended  for  a  specific  audience  should 
draw  apon  the  expertise  of  individuals 
who  can  represent  cultural  sensitivities 
and  language  of  the  intended  audience 
either  through  representation  on  the 
panels  or  as  consultants  to  the  panels. 

(b)  The  composition  of  Program 
Review  Panels,  except  for  panels 
reviewing  materials  for  school-based 
populations,  must  include  an  employee 
of  a  state  at  local  health  department 
with  appropriate  expertise  in  the  area 
under  consideration  who  is  designated 
by  the  health  department  as  their 
representative  on  the  panel  If  such  an 
employee  is  not  available,  an  individual 
with  appropriate  expertise,  designated 
by  the  health  department  to  represent 
the  agency  in  this  matter,  must  serve  as 
a  member  of  the  panel. 

(c)  Panels  which  review  materials  for 
use  with  school-based  populations 
should  include  representatives  of  groups 
such  as  teachers,  school  administrators, 
parents,  and  students. 

(d)  Panels  reviewing  materials 
iatended  for  racial  and  ethnic  minority 
populations  must  comply  with  the  terms 
of  (a),  (b),  and  (c),  above.  However, 
membership  of  the  Program  Review 


Panel  may  be  drawn  predominately 
from  such  racial  and  ethnic  populations. 

///.  Revise  Section  2.d,  to  provide  as 
follows: 

d.  CDC-funded  organizations  that 
undertake  program  plans  in  other  than 
school-based  populations  which  are 
national,  regional  (multistate),  or 
statewide  in  scope,  or  that  plan  to 
distribute  materials  as  described  above 
to  other  organizations  on  a  national, 
regional,  or  statewide  basis,  must 
estabhsh  a  single  Program  Review  Panel 
to  fulfill  this  requirement  Such 
national/regional/state  panel  must 
include  as  a  member  an  employee  of  a 
state  or  local  health  department,  or  an 
appropriate  designated  representative  of 
such  department  consistent  with  the 
provisions  of  section  2.c(l).  Materials 
reviewed  by  such  a  single  (national, 
regional  or  state)  Program  Review  Panel 
do  not  need  to  be  reviewed  locally 
unless  such  review  is  deemed 
appropriate  by  the  local  organization 
planning  to  use  or  distribute  the 
materials.  Such  national/regional/state 
organization  reviews  must  adopt  a 
national/regional/statewide  standard 
when  applying  Basic  Principles  l.a  and 
l.b  to  the  respective  concept  of 
"intended  audience"  and  majority  of 
adults  outside  the  intended  audience." 

Dated:  December  10, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support. 
Centers  for  Disease  Control. 
[FR  Doc.  91-29905  Piled  12-12-91;  8:45  am) 
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Panel  may  be  drawn  predominately 
from  such  racial  and  ethnic  populations. 

///.  Revise  Section  2.d,  to  provide  as 
follows: 

d.  CDC-funded  organizations  that 
undertake  program  plans  in  other  than 
school-based  populations  which  are 
national,  regional  (multistate),  or 
statewide  in  scope,  or  that  plan  to 
distribute  materials  as  described  above 
to  other  organizations  on  a  national, 
regional,  or  statewide  basis,  must 
establish  a  single  Program  Review  Panel 
to  fulfill  this  requirement.  Such 
national/regional/state  panel  must 
include  as  a  member  an  employee  of  a 
state  or  local  health  department,  or  an 
appropriate  designated  representative  of 
such  department,  consistent  with  the 
provisions  of  section  2.c(l).  Materials 
reviewed  by  such  a  single  (national, 
regional  or  state)  Program  Review  Panel 
do  not  need  to  be  reviewed  locally 
unless  such  review  is  deemed 
appropriate  by  the  local  organization 
planning  to  use  or  distribute  the 
materials.  Such  national/regional/state 
organization  reviews  must  adopt  a 
national/regional/statewide  standard 
when  applying  Basic  Principles  l.a  and 
l.b  to  the  respective  concept  of 
"intended  audience"  and  majority  of 
adults  outside  the  intended  audience." 

Dated:  December  10, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc.  91-29905  Filed  V2r-VZ-9\.  &45  am] 
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100 61391 

101 61391 

105 61391 

130 61391 

211 64216 

314 64216 

514 64216 

803 64839 

807 64839 

1310 64582 

1313 64582 

24  CFR 

Proposed  Rules: 

1 0 64839 

214 64724 

3500 64446 

26  CFR 

1 61159,  63410.  63420, 

64980 

14a. 61159 

301 64980 

602 63420 

Propossd  Rules: 

1 61391 

1 63471-63551 

27  CFR 

5 63398,64839 

Propossd  Rules: 

4 64584 

5 64553 

28  CFR 

0 64192 

68 64545 

29  CFR 

102 61373 

1910 64004 

2619 64982,64983 

2621 64984 

2676 64985 

Propossd  RulSK 

500 64216 

30  CFR 

913 64986 

914 64994,64996 

920 61160,63649 

935 64192 

Propossd  Rules: 

206 64724 


904 65030 

917 65032 

918 61215 

931 65032 

934 65033,  65034 

944 63699 

31  CFR 

560 61373 

32  CFR 

1 87 64481 

188 64481 

189 64481 

1 90 64481 

1 97 64481 

204 64481 

205 64194 

214 64481 

223 64553 

235 64481 

265 64481 

271 64481 

286f 64481 

288 64481 

289 64481 

291b 64481 

296 64481 

336 64481 

337 64481 

338 64481 

Propossd  Rules: 

199 64488 

33  CFR 

153 61162 

165 63660 

Proposed  RutSK 

1 00 63700 

117 63701 

130 61216 

131 61216 

1 32 61216 

137 61216 

34  CFR 

668 61 330 

682 64702 

Proposed  Rules: 

600 63574 

668 63574 

36  CFR 

230 63580 

241 63461 

327 61 163 

Proposed  Rules: 

242 63702,  64404 

37  CFR 

1 65142 

2 65142 

202 65000 

38  CFR 

Proposed  Rulee: 

4 61216 

39  CFR 

rropo— d  RuIm: 

111 63895 

40  CFR 

52 64703 

58 64482 


60 63875 

61 63875 

80 64704 

81 „ 63464 

86 64704 

1 31 64876 

1 41 61 287 

142 61287 

180 63466.  63467,  65002, 

65003 

185 65002 

186 65002,65003 

52 64727-64731 

55 63848 

60 - 64382 

61 6421 7 

63 64382 

72 63002 

73 33002 

75 63002 

77 63002 

86 65035 

131 63471 

180 65035 

261 63848 

264 63848 

265 63848 

302 63848 

414 63897 

41  CFR 

51-1 64002 

51-2 64002 

51-3 «™ 64002 

5*ir4 64002 

51-5 64002 

51-6 64002 

PropoMd  RuwK 

1 01  -1 8 64221 

42  CFR 

41 1 61 374 

433 64195 

Pfopo9#o  Rums* 

447 64288 

43  CFR 

Public  Land  OrdSTK 

4 61382 

3162 63661 

6916 64713 

44  CFR 

64 65005 

206 .,. 64558 

Propossd  Rutas: 

67 65037 

81 65037 

45  CFR 

Propossd  RuIeK 

233 64195 

235 64195 

46  CFR 

30 65005 

1 51 65005 

1 53 65005 

197 65005 

514 61164 

Ffopossd  Rulse: 

401 63891 ,  64839 

47  CFR 

0 64714 
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904 65030 

91 7 65032 

918 61215 

931 65032 

934 65033,  65034 

944 63699 

31CFR 

560 61373 

32CFR 

187 64481 

188 64481 

1 89 64481 

1 90 64481 

1 97 „ 64481 

204 64481 

205 641 94 

214 64481 

223 64553 

235 64481 

265 64481 

271 64481 

286f 64481 

288 64481 

289 64481 

291b 64481 

296 64481 

336 64481 

337 64481 

338 - 64481 

PropoMd  RuIm: 

199 64488 

33CFR 

1 53 61 1 62 

165 63660 

PropoMd  RutoK 

1 00 63700 

1 1 7 „ 63701 

1 30 6121 6 

131 61216 

132 61216 

137 61216 

34CFR 

668 61 330 

682 64702 

Proposed  RuIm: 

600 63574 

668 63574 

36CFR 

230 63580 

241 63461 

327 61 163 

Propowd  RuIm: 

242 63702,64404 

37CFR 

1 65142 

2 65142 

202 65000 

38CFR 

ProposMl  RutoK 

4 61216 

39CFR 

Propo— d  RuIm! 

Ill 63895 

40CFR 

52 64703 

58 64482 


60 63875 

61 63875 

80 64704 

81 „ 63464 

86 64704 

131 64876 

1 41 61 287 

142 61287 

180 63466.  63467.  65002, 

65003 

185 65002 

186 65002,65003 

PropOMd  RiMK 

52 64727-64731 

55 63848 

60 64382 

61 6421 7 

63 64382 

72 63002 

73 33002 

75 63002 

77 63002 

86 65035 

131 63471 

180 65035 

261 63848 

264 63848 

265 63848 

302 63848 

414 63897 

41CFR 

51-1 64002 

51-2 64002 

51-3 64002 

5V4 64002 

51-5 64002 

51-6 64002 

Propo— d  BuIm; 

101-18 64221 

42CFR 

411 61374 

433 64195 

PropoMO  RlMS! 

447 64288 

43CFR 

PubHc  Land  Ordara: 

4 61382 

31 62 63661 

6916 84713 

44CFR 

64 65005 

206 .,. 64558 

Propoaad  RufM: 

67 65037 

81 „ 65037 

45CFR 

PropoMd  RuIm: 

233 64195 

235 641 95 

46CFR 

30 65005 

1 51 65005 

1 53 65005 

1 97 65005 

514 61164 

PropoMd  Rums: 

401 63891 ,  64839 

47CFR 

0 64714 


1 63662.  64714 

2 64842 

22 63662 

73 61168,  61169,  63663. 

63664, 64207, 6421 1. 64842 

80 64714 

87 64714 

90 64842 

94 63662.  64715 

PropoMdRulM: 

73 61220.  63704,  64228. 

64229 
90 63472 

48CFR 

1832 „. 63877 

1852 63877 

5243 63664 

5252 63664 

PropoMdRulM: 

35 _ 64922 

52 64922 

225 64211 

252 .„ _ „.  6421 1 

501 64212 

519 _ 64212 

552 „ 6421 2 

49CFR 

37 64214 

190 63764 

191 - - 63764 

192 63764 

195 63764 

234 61169 

571 61386.  63676,  63682 

1152 61387 

PropoMdRulM: 

564 65038 

567 61392 

568 61392 

571 63473.  63474.  63914, 

63921.64733,65038 

57Z 63922 

1109 64737 


.61173.64716 

65007 

63685 

.65007 


50CFR 

17 

204 

625 

630 

652 61182.61183 

663 64723 

685 63550 

PropoMdRulM: 

1 7 63705,  64229 

100 63702.64404 

Ch.  II. 64234 

61 1 64002 

672 63487,  64002,  64288, 

64738 
675 „ 63487.  64738 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  ol 
public  t>ills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  H 
may  be  used  in  conjunction 
with  -P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Regiater  but  may  be  ordered 


in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supenntendent  of 
Documents,  US.  Govemmerjt 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.R.  1988/Pub.  L.  102-195 

National  Aeronautics  and 
Space  Administration 
Authorization  Act,  Fiscal  Year 
1992.  (Dec.  9,  1991;  105  Stat 
1605;  15  pages)    Price:  $1.00 
H.R.  3370/Pub.  L  102-196 
To  direct  the  Secretary  of  me 
Interior  to  carry  out  a  study 
and  make  recommendations 
to  the  Congress  regarding  the 
feasibility  of  establishing  a 
Native  American  cultural 
center  in  Oklahoma  City, 
Oklahoma  (Dec.  9.  1991;  105 
Stat.  1620;  2  pages)    Price: 
$1.00 

KJ.  Rm.  346/Pufo.  L.  102- 
197 

Approving  ttie  extension  of 
nondiscriminatory  treatment 
with  respect  to  the  products 
of  the  Union  of  Soviet 
Socialist  Republics.  (Dec.  9. 
1991;  105  Stat.  1622;  1  page) 
Price:  $1.00 

S.  1284/Pub.  L  102-198 

To  make  certain  technical 
con-ections  in  the  Judicial 
Improvements  Act  of  1990 
and  other  provisions  of  law 
relating  to  the  courts.  (Dec.  9. 
1991;  105  Stat.  1623;  5 
pages)    Price:  $1.00 
H.R.  525/Pub.  L  102-199 
To  amend  the  Federal  charter 
for  the  Boys'  Clubs  of 
America  to  reflect  the  change 
of  the  name  of  the 
organization  to  the  Boys  & 
Girts  Clubs  of  America.  (Dec. 
10.  1991;  105  Stat  1628;  2 
pages)    Price:  $1.00 
H.R.  829/Pub.  L  102-200 
To  amend  title  28,  United 
States  Code,  to  make 
changes  in  the  composition  of 
the  Eastern  and  Western 
Districts  of  Virginia.  (Dec.  10. 
1991;  105  SUt.  1630;  1  page) 
Price:  $1.00 

H.R.  848/Pub.  L  102-201 

Little  Bighorn  Battlefield 
fMational  Monument.  (Dec  10. 
1991;  105  Stat  1631;  3 
pages)    Price:  $1  00 
Hit  990/Pub.  L  102-202 
To  authorize  additional 
appropriations  for  land 
acquisition  at  Monocacy 
Na&onai  Battlefield.  Maryland. 
(Dec.  10.  1991;  10S  Stat 
1634;  1  page)    Price:  $1.00 
HJ\.  3322/Pub.  L.  102-203 
To  designate  the  building  in 
St  Louis,  Mtssout.  wtsch  ia 


currently  known  as  the 
Wellston  Station,  as  the 
"Gwen  B  Giles  Post  Office 
BuiWing"   (Dec  10.  1991;  105 
Stat  1635;  1  page)    Price: 
$1.00 

HJR.  3531/Pub.  L  102-294 
Patent  and  Trademark  Ofioe 
Authorization  Act  of  1991. 
(Dec.  10.  1991;  105  Stat 
1636;  7  pages)    Price;  $1.00 

HM.  3709/Pub.  L.  102-205 

To  wa^e  tne  period  of 
Congressional  review  for 
certain  Distnct  of  Columbia 
acts.  (Dec.  10,  1991;  105 
Stat  1643;  1  page)    Price: 
$1.00 

HJ.  R««.  191 /Pub.  L  102- 
206 

Designating  January  5.  1992 
through  January  11.  1992  as 
"National  Law  Enforcement 
Training  Week".  (Dea  10. 
1991;  105  Stat  1644;  2 
pages)    Price:  $1.00 

HJ.  Res.  212/Piib.  L.  102- 
207 

To  designate  the  week 
beginning  Fetxuary  16.  1992. 
as  "National  Visiting  Nurse 
Associations  Week"  (Dec.  10. 
1991;  105  Stat  1646;  2 
pages)    Price:  $1.00 

lU.  Res.  300/Pub.  t-  102- 
208 

Designating  ttie  month  of  May 
1992  as  "National  Trauma 
Awareness  Month".  (Dec.  10. 
1991;  105  Stat.  1648;  1  page) 
Price:  $1.00 

HJ.  Res.  356/Pub.  L  102- 
,209 

Designating  December  1991 
as  "Bicentennial  of  the  Distnct 
of  Columbia  Month".  (Dec.  10. 
1991;  105  Stat  1649;  2 
pages)    Price:  $1.00 

HJ.  Res.  372/Pub.  L  102- 
210 

Designatif>g  Decemtjer  21. 
1991,  as  "Basketball 
Centennial  Day".  (Dec.  10. 
1991;  105  Stat  1651;  1  page) 
Price:  $1.00 

Last  List  December  12.  1991 


Order  now ! 


I  I  I  I 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20.  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period-along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 
Ordef  processing  code:  Charge  your  Order. 

*  6661  '<*  £»«y.' 

D  YES.  please  send  me  the  following:  To  fax  your  orders  (202)-512-2250 1 
copies  of  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Playable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        L_l I I I — 1 — 1 — l~l — I 

I    I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  ordert 


(Ds^time  phone  including  area  code) 


(Authorizing  Signature) 


(I2i9ll 


(Purchase  Order  No.) 
:  your 


YES    NO 
May  we  nuke  your  name/addrae  availat>ic  to  other  mailcn?  I I  I — I 


Mail  To:    New  Orders,  Superintendent  <rf  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period-along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


;nts  Publications  Order  Form 

Charge  your  order, 
ira  Easy! 


To  fax  your  orders  (202)-512-2250 


L  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


tomers  please  add  25%.  Prices  include  regular  domestic 

Please  Choose  Method  of  Payment: 

I    I  Check  Playable  to  the  Superintendent  of  Documents 

]-n 


I     I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


(Credit  card  cxpifation  date) 


Thank  you  for 
your  order! 


s^^m^^^ 


m: 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1, 1989 
SUPPLEMENT:  Revised  January  1. 1991 

The  GUIDE  and  the  SUPPLE.MENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents. 
L'.S.  Government  Printing  Office. 
Washington.  DC  20402-9325. 


I  Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:    *6788 


PYES, 


Charge  your  order. 
tt'9  eaay! 
To  tax  your  ordor*  and  InqutrtM.  202-27S-252t 


please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-0003ft-0  at  $1.50  each. 

.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%].  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

k 


(Company  or  personal  name) 


(Additional  address'attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account     I    I    I    I    I    I    I    HFI 
I I  VISA  or  MasteiCard  Account 

u 


TL 


(Authorizing  Signature) 


(i:'«iiB 


(City,  State.  ZIP  Code) 
>ho 


(Credit  card  expiration  date) 


Tluutk  you  for  your  order! 


Mail  To:    New  Orders,  Superintendent  (rf  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Daytime  phone  including  area  code) ^^ 

(Signature) 

4.  Mail  To:  Superintendent  of  Doounents,  Government  Printing  Office,  Washington,  DC  20402-9325 


*IK 


^m-)lVi  M.i;,iiltl*   ..-jn  ,>a  JM 


.■.>!»}-4«»   i»1  ■,•■•■■     114  t    «.<P*T>'i4>i"-f      1  fi  f  J<' 


•»»! 


UMI 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  f=ederal 
Govemnteru.  the  Manual  is  the  best  source  of 
infonration  on  the  activities,  functions, 
organization,  and  principal  officials  oi  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  ot 
particular  concern  is  each  agency's  "Sources  of 
Information "  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Mauiwi 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  lume  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


: :  ^" 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing.  cx)de:  *6901 


Charge  your  order. 
Its  easy! 

To  lax  your  orders  and  Inquiries.  202-275-2529 

I I    JL  Iji^a  please  send  me  the  following  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 
copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $_ 


1.   ine  loia.  cusi  u.  u.y  u.u..  .,  * (International  customers  please  add  25%).  A"  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 


Please  Type  or  Print 

2 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

CH  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  III  l~l— J 
n  VISA,  or  MasteiCard  Account 

I 


n 


(City,  Stale.  ZIP  Code) 

t y 


(Credit  card  expiration  date) 


Think  you  for  yoar  order! 


(Daytime  phone  including  area  code) 


(Signature) 


IKcv.  IIMHII 


4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  DC  20402-9325 


Publication  Order  Form 


Charge  your  ordw. 
It»  easy! 

b  fax  your  orders  and  inquiries.  202-275-2529 

Mication: 

4ENT  MANUAL,  1990/91  at  $21.00  per 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  92-6  of  December  6,  1991 

Eligibility  of  the  Czech  and  Slovak  Federal  Republic  To  Be 
Furnished  Defense  Articles  and  Services  Under  the  Foreign 
Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (22  U.S.C.  2311(a)).  and  section  3(a)(1)  of 
the  Arms  Export  Control  Act,  as  amended  (22  U.S.C.  2753(a)(1)).  I  hereby  find 
that  the  furnishing  of  defense  articles  and  services  to  the  Government  of  the 
Czech  and  Slovak  Federal  Republic  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


(FR  Doc.  91-30117 
Filed  12-12-41:  3:42  pm] 
Billing  code  3195-01-M 
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Presidential  Documents 


Presidential  Determination  No.  92-7  of  December  6,  1991 

Eligibility  of  the  Republic  of  Hungary  To  Be  Furnished 
Defense  Articles  and  Services  Under  the  Foreign  Assistance 
Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2311(a)),  and  section  3(a)(1)  of 
the  Anns  Export  Control  Act,  as  amended  (22  U.S.C.  2753(a)(1)).  I  hereby  find 
that  the  furnishing  of  defense  articles  and  services  to  the  Government  of  the 
Republic  of  Hungary  will  strengthen  the  security  of  the  United  States  and 
promote  world  peace. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


^^ 


(FR  Doc.  91-30118 
Filed  12-12-ei;  3:43  pm) 
Billing  code  3195-01-M 
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Presidential  Documents 


Presidential  Determination  No.  92-8  of  December  6,  1991 

Eligibility  of  the  Republic  of  Poland  To  Be  Furnished  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  and 
the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2311(a]),  and  section  3(a)(1)  of 
the  Arms  Export  Control  Act.  as  amended  (22  U.S.C.  2753(a)(1)),  I  hereby  find 
that  the  furnishing  of  defense  articles  and  services  to  the  Government  of  the 
Republic  of  Poland  will  strengthen  the  security  of  the  United  States  and 
promote  world  peace. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


"^ 


(FR  Doc.  91-30119 
Filed  12-12-91:  3:53  pm] 
Billing  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supennter>dent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  724] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
December  13  through  December  19, 1991. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE:  Regulation  724  (7  CFR 
Part  907)  is  effective  for  the  period  from 
December  13  through  December  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissen,  Marketing 
Specialist,  Marketing  Order 
A.dministration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1754. 
SUPPlfMENTARY  INFORMATION: 
This  final  rule  is  issued  under 
Marketing  Order  No.  907  (7  CFR  Part 
907),  as  amended,  regulating  the 
handling  of  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  "Act." 

The  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they-a^re  brought  about 
through  group  action  bf  essentially  small 
entities  acting  on  their  Own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  armual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production;  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  which 
represented  slightly  less  than  1  percent 
is  northern  California.  The  Committee's 


revised  estimate  of  1991-92  production 
is  64,600  cars  (one  car  equals  1.000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32,895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64.600 
cars  will  be  utilized  in  fresh  domestic 
channels  (43,650  cars],  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16.675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 


65178       Federal  Register  /  Vol.  56.  No.  241  /  Monday.  December  16,  1991  /  Rules  and  Regulations 


enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circtunstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  mfirketing 
policy  for  the  1991-92  season  on  June  25, 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24, 1991,  in  Visalia,  California;  and 
District  2  and  3  on  October  1, 1991.  in 
Ontario.  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  marketing  policy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
December  10. 1991,  in  Newhall. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  7 
members  voting  in  favor,  3  opposing, 
and  1  abstaining,  that  1,700,000  cartons 
is  the  quantity  of  navel  oranges  deemed 
advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specifled 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee's  reconunendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  marketing  policy.  The 
recommended  amount  of  1,700.000 
cartons  is  equivalent  to  the  amount  as 
specified  in  the  Committee's  shipping 
schedule.  Of  the  1.70a000  cartons,  91.4 
percent  or  1.553,800  cartons  are  allotted 
for  District  1.  and  a6  percent  or  146.200 
cartons  are  allocated  for  District  3. 
Districts  2  and  4  will  remain  open  as 
they  have  not  yet  begun  to  ship. 

During  the  week  ending  on  December 
5, 1991,  shipments  of  navel  oranges  to 


fresh  domestic  markets,  including 
Canada,  totaled  1,595,000  cartons 
compared  with  1,888,000  cartons  shipped 
during  the  week  ending  on  December  6, 

1990.  Export  shipments  totaled  183,000 
cartons  compared  with  227,000  cartons 
shipped  during  the  week  ending  on 
December  6, 1990.  Processing  and  other 
uses  accounted  for  263.000  cartons 
compared  with  379,000  cartons  shipped 
during  the  week  ending  on  December  6. 
1990. 

Fresh  domestic  shipments  to  date  this 
season  total  4.311.000  cartons  compared 
with  7.272,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
675,000  cartons  compared  with  815.000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
840.000  cartons  compared  with  1,530,000 
cartons  shipped  by  this  time  last  season. 

For  the  week  ending  December  5. 

1991.  regulated  shipments  of  navel 
oranges  to  the  fresh  domestic  market 
were  1.595.000  cartons  on  an  adjusted 
allotment  of  1.717,000  cartons  which 
resulted  in  net  undershipments  of 
122.000  cartons.  Regulated  shipments  for 
the  current  week  (December  6  through 
December  12}  are  estimated  at  2.115.000 
cartons  on  an  adjusted  allotment  of 
2.096,000  cartons.  Thus,  overshipments 
of  19,000  cartons  could  be  carried 
forward  into  the  week  ending  on 
December  19, 1991. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  December  5, 
1991,  was  $9.85  per  carton  based  on  a 
reported  sales  volume  of  1,273,000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $10.70  per 
carton.  The  average  f.o.b.  shipping  fwint 
prices  for  the  week  ending  on  December 
6, 1990,  was  $8.73  per  carton:  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  last  year  was  $9.43. 

The  Department's  Market  News 
Service  reported  that,  as  of  December 
10,  demand  for  113s  and  choice  72-88s 
sizes  is  very  good,  with  demand 
reported  as  moderate  for  other  sizes. 
Prices  for  sizes  1138,  first  grade  32-56s, 
and  choice  68s  are  higher,  while  choice 
32-56S  are  lower.  Prices  for  other  sizes 
are  reported  as  about  steady. 

Committee  members  discussed 
implementing  volume  regulation  at  this 
time.  Some  Committee  members 
commented  that  the  market  is 
stabilizing,  however,  it  was  reported 
that  the  fruit  is  continuing  to  develop 
slowly.  Three  Committee  members 
favored  open  movement  at  this  time, 
while  the  majority  of  Committee 
members  favored  the  issuance  of 
general  maturity  allotment,  indicating 
that  such  action  would  provide  enough 
product  to  meet  demand  without 


encouraging  the  shipment  of  smaller 
fruit  and  price  discounting. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6. 52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  daring  the  period 
from  December  13  through  December  19. 
1991,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  ol  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volimie  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  fmal  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  tlie 
1991-92  season  was  published  in  the 
September  30. 1991.  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and.  if  warranted,  may  fmalize 
that  action  this  season.  However, 
issuance  of  this  Hnal  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  December  19, 1991,  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 
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encouraging  the  shipment  of  smaller 
fruit  and  price  discounting. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carion,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6. 52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $8.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  December  13  through  December  19. 
1991.  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  ot  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  fmal  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volimie  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  tlie 
1991-92  season  was  published  in  the 
September  30, 1991,  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  fmalize 
that  action  this  season.  However, 
issuance  of  this  Hnal  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  December  19. 1991.  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 


In  addition,  market  information 
needed  for  the  fonnulation  of  the  basis 
for  this  action  was  not  available  until 
December  10. 1991.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  December  13. 
1991.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

PART  907— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.1024  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  907.1024    Navel  orange  regulation  724. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  13  through  December  19. 1991, 
is  established  as  follows: 

(a)  District  1: 1.553,800  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3: 146,200  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  December  11. 1991. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-30031  Filed  12-12-91:  9:17  am) 

BILUNQ  COOE  3410-OS-M 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  325,  327  and  381 
[Docket  No.  86-031F] 
RIN  No.  0583-AA94 

Movement  of  Imported  Product  Prior 
to  Reinspection 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  On  May  13. 1988,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  that  would 
have  required  imported  meat  and 


poultry  products  to  be  reinspected  at 
their  port  of  first  arrivali^n  addition,  the 
proposal  would  have  eliminated  the 
official  import  seal  and  current  sealing 
requirements  for  imported  product 
which  is  transported  before 
reinspection.  The  proposed  rule  was 
developed  to  carry  out  an  audit 
recommendation  of  the  USDA  Office  of 
Inspector  General  (OIG).  The  audit 
report  noted  that  neither  FSIS  nor  the 
U.S.  Customs  Service  was  able  to  ensure 
adequate  physical  or  administrative 
controls  when  imported  product  was 
transported  to  and  reinspected  at 
locations  other  than  the  port  of  arrival. 
FSIS  has  determined  that  costs  involved 
with  the  portion  of  the  proposed  rule 
that  would  have  required  reinspection  at 
the  product's  port  of  first  arrival 
outweigh  the  potential  benefits. 
Therefore,  that  portion  of  the  proposed 
rule  is  being  withdrawn.  However,  FSIS 
is  amending  Parts  325,  327  and  381  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  eliminate  the 
official  import  seal  and  current  sealing 
requirements  for  imported  product 
which  is  transported  before 
reinspection. 

EFFECTIVE  DATE:  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Stolfa.  Deputy  Administrator, 
International  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250; 
(202)  447-3473. 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  would 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  Bnal  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  as  defined  by 
tlie  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  Elimination  of  the  official  import 
seal  and  attendant  sealing  requirements 
is  expected  to  have  a  positive  impact  on 
transportation  entities,  importers  and 
importing  establishments.  Any  delays 
which  have  resulted  while  product  was 
being  sealed  or  unsealed  will  be 


eliminated,  which  will  facilitate  the 
transportation  and  inspection  of^ 
imported  products. 

Background 

On  May  13. 1988.  FSIS  published  a 
proposal  to  amend  parts  325.  327  and 
381  of  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
remove  current  provisions  that  permit 
the  transportation  of  imported  product 
prior  to  reinspection  by  FSIS  (53  FR 
17059).  Instead,  FSIS  proposed  to  require 
that  imported  product  be  reinspected  by 
FSIS  at  the  product's  port  of  first  arrival 
FSIS  also  proposed  to  eliminate  the 
official  import  seal  and  current  sealing 
requirements  for  imported  product  that 
is  transported  prior  to  reinspection. 
These  actions  were  in  response  to  an 
OIG  audit  recommendation  stating  that 
FSIS  should  "require  that  foreign  meat 
products  entering  the  United  States  be 
inspected  by  the  Import  Inspection 
Division  only  at  the  port  of  first  arrival." 

The  proposed  changes  were  intended 
to  enable  FSIS  to  better  ensure 
reinspection  of  all  meat  and  poultry 
products  entering  the  United  States.  A 
considerable  number  of  the  public 
comments  received  opposed  the  change 
that  would  have  restricted  reinspection 
of  imported  product  to  its  port  of  first 
arrival.  Commenters  expressed  concerns 
over  the  potential  for  economic 
hardship;  hinderance  of  free  trade/free 
enterprise;  delays  at  ports;  violation  of 
the  Tariff  Act  which  provides  a  legal 
right  to  move  product  in  bond;  a  non- 
tariff  trade  barrier  and  interference 
with  inter-modal  transportation 
technology. 

FSIS  does  not  intend  to  proceed  with 
the  portion  of  the  rulemaking  that  would 
have  restricted  reinspection  of  imported 
product  to  its  port  of  first  arrival.  The 
public  comments  have  persuaded  the 
Agency  that  the  public  benefits  to  be 
derived  by  this  proposed  change  do  not 
outweigh  the  public  and  private  costs 
that  it  would  generate.  Therefore, 
imported  meat  and  poultry  products  will 
continue  to  be  reinspected  by  import 
inspectors  at  either  the  port  of  entry  or 
at  another  port  location. 

FSIS  is  proceeding  to  amend  SS  325.1. 
327.7.  327.22  and  381.200  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  (9  CFR  325.1.  327.7.  327.22 
and  381.200)  by  eliminating  the 
provisions  which  require  that 
conveyances  in  which  imported  product 
is  transported  prior  to  reinspection  be 
sealed  and  to  eliminate  the  official 
import  seal. 

Currently,  §§  325.1,  327.7  and  381.200 
of  the  Federal  meat  and  poultry 
products  inspection  regulations  permit 
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imported  product  to  be  unloaded  at  the 
port  of  first  arrival  or  if  arriving  by 
water,  from  the  wharf  where  unloaded, 
and  then  transported,  under  o^cial  seal, 
to  another  location  where  import 
reinspection  is  to  be  conducted.  These 
regulations  also  provide  specific, 
extensive  sealing  requirements  for  any 
transportation  of  imported  product  prior 
to  its  reinspection.  Currently,  before 
product  that  has  not  been  reinspected  at 
the  port  of  first  arrival  can  be 
transported,  the  means  of  conveyance 
(car.  truck,  railcar)  must  be  sealed  with 
an  official  import  seal.  The  seal  must  be 
affixed  by  either  a  Program  or  U.S. 
Customs  employee.  Sections  327.7  and 
361.2(X)  also  allow,  in  lieu  of  sealing,  for 
colored  placards  containing  a  warning 
notice  to  be  affixed  to  the  product 
containers  by  the  importer.  Labeling 
product  containers  or  sealing  the  means 
of  conveyance  assures  that  the  identity 
of  the  product  is  maintained  until  it 
arrives  at  its  final  destination  and  is 
presented  for  reinspection.  Sections 
327.22  and  381.200(h)  provide  the  official 
seal  that  is  to  be  affixed  to  conveyances. 

However,  there  is  no  practical  way 
FSIS  can  ensure  compliance  with  the 
sealing  requirements.  Given  the  volume 
of  product  imported  into  the  United 
States  (2.1  billion  pounds  per  year]  and 
FSIS's  limited  resources  (90  import 
inspectors),  it  is  physically  impossible 
for  FSIS  personnel  to  seal  each 
conveyance  in  which  imported  product 
might  be  transported  or  to  break  the 
seals,  if  affixed,  once  product  arrives  at 
its  intended  destination.  U.S.  Customs' 
regulations  permit  movement  in-bound 
without  further  sealing  (provided  foreign 
country  seals  have  been  affixed),  and 
Customs  does  not  have  the  resources  to 
provide  special  handling  services 
regarding  imported  meat  and  poultry 
products. 

FSIS  did  not  receive  any  comments  on 
the  portion  of  the  proposed  rule  which 
proposed  to  eliminate  the  official  import 
seal  and  attendant  sealing  requirements. 
Accordingly.  FSIS  is  proceeding  to 
eliminate  the  official  import  seal  and  the 
sealing  requirements. 

FSIS  is  making  two  editorial  changes 
to  the  tides  of  55  327.7  and  381.200.  In 
the  May  13. 1988,  proposal,  the  word 
"bond"  and  the  words  "dehvery  under 
bond"  in  55  327.7  and  381.200. 
respectively,  were  inadvertently  not 
included  as  part  of  the  titles.  FSIS  did 
not  propose  any  changes  to  the 
provisions  in  the  regulabons  concerning 
the  transportation  of  imported  product 
under  Customs  bond,  and  this  final  rule 
retains  those  provisions.  Therefore,  the 
titles  of  the  two  sections  have  been 
revised  to  include  the  missing  words. 


List  of  SubjecU  in  9  CFR 

9CFRPart325 

Meat  inspection.  Transportation. 

9  CFR  Part  327 

Imported  products.  Meat  inspection. 
Seals  and  sealing. 

9  CFR  Part  381 

Imported  products;  Poultry  products 
inspection;  Seals  and  sealing. 

Accordingly,  title  9  of  the  CFR  is 
amended  as  follows: 

PART  325— TRANSPORTATION 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  7  U.S-a  45a  1901-1908:  21  U.S.C. 
801-685;  7  CFR  2.17.  2.55. 

la.  Paragraph  (b)(2)  of  section  325.1  is 
revised  to  read  as  follows: 

5  32S.1    Transactlora  In  comnwrce 
proMMMl  wHhout  official  inspection 
legend  or  certificate  «vt>en  required; 
exceptions;  and  veMde  sanitation 
requirements. 


(b)(1)  *  •  • 

(2)  Product  imported  into  the  United 
States  may  be  transported  and  offered 
or  received  for  transportation  if  such 
product  is  conveyed  in  railroad  cars, 
trucks  or  other  means  of  conveyance, 
prior  to  inspection,  to  an  authorized 
place  of  inspection,  as  provided  in 
S  327.6  of  this  part. 

PART  327— IMPORTED  PRODUCTS 

2.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-095;  7  CFR  2.17. 
2.55. 

3.  The  title  of  5  327.7  is  revised  to  read 
as  follows: 

5  327.7    Products  for  Importation; 
movement  prior  to  Inspection;  tumdiing; 
bond;  assistance. 

S  327.7    [Amended] 

4.  Paragraphs  (a),  (b).  (c),  and  (h)  of 
5  327.7  are  removed. 

S  327.7    [Amended] 

5.  Paragraphs  (d).  (e),  (f)  and  (g)  of 

5  327.7  are  redesignated  as  paragraphs 
(a),  (b),  (c)  and  (d). 

§327.22   [Removed  and  Reeervedl 

6.  Section  327.22  is  removed  and 
reserved. 


PART  3«1— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

7.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  450,  21  U.S.C  451-470,  7 

CFR  2.17,  2.55. 

8.  The  title  of  S  381.200  is  revised  to 
read  as  follows: 

S  341.200    Poultry  products  offered  for 
entry,  retention  In  customs  custody; 
delivery  under  l>ond;  movement  prior  to 
Inspection;  tiandllng;  tacilitles  and 
assistance. 

S  381.200    (Amended] 

9.  Paragraphs  (c).  (d),  (e),  (f),  and  (h)  of 
5  381.200  are  removed. 

§381.200    [Amended] 

10.  Paragraph  (g)  of  §  381.200  is 
redesignated  as  paragraph  (c). 

Done  at  Washington.  DC  on  November  1. 
1991. 

Ronald ).  Prudia, 
Acting  Administrator. 
[FR  Doc.  91-29952  Filed  12-13-81;  8:45  am) 

BUXmOCOOC  34W-OlfMI 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Docket  NaR-0737] 

Equal  Credit  Opportunity,  Consumer 
Leasing,  and  Trutti  in  Lending 
(Regulations  B,  M,  and  Z);  Coiraction 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Technical  Amendment; 
correction. 

summary:  The  Board  published  a 
technical  amendment  on  October  11. 
1991.  that  contains  an  error  m 
amendatory  instruction  .  in  part  213. 

EFFECTIVE  DATE:  October  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  I.  Nishimura.  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412;  for  the  hearing 
impaired  only,  contact  Dorthea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544.  Board  of 
Governors  of  the  Feideral  Reserve 
System,  Washington,  DC  20551. 

In  Federal  Register  Notice  (FR  Doc. 
91-24270)  published  at  page  51322, 
column  2,  of  the  issue  for  Friday. 
October  11. 1991.  make  the  following 
correction: 

On  page  51322,  column  2,  amendatory 
instruction  1  in  part  213  is  corrected  to 
read  as  follows:  "1.  The  authority 
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PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

7.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.&C  45a  21  U.S.C  451-470.  7 
CFR  2.17,  2.55. 

8.  The  title  of  S  381.200  is  revised  to 
read  as  follows: 

§  3«  1 .200    Poultry  products  Offered  for 
entry,  retention  in  customs  custody; 
delivery  under  bond;  movefflent  prior  to 
Inspection;  handling;  facilities  and 
assistance. 

$381,200    [Amended] 

9.  Paragraphs  (c),  (d).  (e),  (f),  and  (h)  of 


1  for  part  325 

9  381.200  are  removed. 

ws: 

S  381.200    [Amended] 

)1-1908;  21  U.S.C. 

10.  Paragraph  (g)  of  §  381.200  is 
redesignated  as  paragraph  (c). 

section  32S.1  is 
i: 

Done  at  Washington,  DC  on  November  1, 
1991. 

mmerce 
nspectkNi 

"equtred; 

Ronald  ].  Prucha, 

Acting  Administrator. 

[FR  Doc.  91-29952  Filed  12-1J-91:  8:45  am] 
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summary:  The  Board  published  a 
technical  amendment  on  October  11, 
1991,  that  contains  an  error  'n 
amendatory  instruction  .  in  part  213. 

EFFECTIVE  DATE:  October  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  I.  Nishimura,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412;  for  the  hearing 
impaired  only,  contact  Dorthea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

In  Federal  Register  Notice  (FR  Doc. 
91-24270)  published  at  page  51322, 
column  2,  of  the  issue  for  Friday, 
October  11, 1991,  make  the  following 
correction: 

On  page  51322.  column  2,  amendatory 
instruction  1  in  part  213  is  corrected  to 
read  as  follows;  "1.  The  authority 
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citation  for  12  CFR  part  213  is  revised  to 
read  as  follows:". 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  10. 1991. 
William  W.  WUes. 
Secretary  of  the  Board. 
IFR  Doc.  91-29899  Filed  12-13-91;  8:45  am] 
BILLINQ  CODC  •21IM>1-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-227-AD;  Amendment 
39-81 16;  AD  91-26-05] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Boeing  Model  747-400 
series  airplanes.  This  amendment 
requires  the  addition  of  a  limitation  in 
the  FAA/approved  airplane  flight 
manual  (AFM)  requiring  that  the  right 
VHF  (very  high  frequency)  radio 
communication  system  be  operational 
for  dispatch.  This  action  is  prompted  by 
the  discovery  of  a  single  point  failure 
within  the  audio  management  unit 
(A\fU)  that  will  disable  the 
transmission  functions  of  both  the  left 
and  center  VHF  radios.  This  condition, 
if  not  corrected,  could  result  in  loss  of 
all  VHF  radio  voice  communication 
transmission  capability. 
EFFECTIVE  DATE:  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Slotte,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2797.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A  Single 
point  failure  within  the  audio 
management  unit  (AMU)  used  on  all 
Model  747-400  airplanes  has  been 
discovered  recently.  Should  this  failure 
occur,  the  transmission  functions  of  both 
the  left  and  center  VHF  (very  high 
frequency)  radios  will  be  disabled.  The 
single  AMU  on  the  Model  747-400 
interfaces  with  all  onboard 
communication  systems,  such  as:  VHF 
(very  high  frequency);  HF  (high 
frequency);  SATCOM  (Satellite 
Communication);  ACARS  (ARINC 
Communications  Addressing  and 


Reporting  System);  Ground  Crew  Call; 
Cabin  Crew  Call;  and  PA  (passenger 
address).  It  also  interfaces  with  various 
radio  navigation  receivers  such  as:  VOR 
(VHF  Omnidirectional  Ranging):  ADF 
(Automatic  Direction  Finder);  DME 
(Distance  Measiuing  Equipment);  and 
ILS  (Instrument  Landing  System).  In  the 
case  of  the  VHF  system,  the  AMU  sends 
the  microphone  input  and  push-to-talk 
(PTT)  discrete  signal  to  the  selected 
VHF  transceiver.  It  also  sends  the 
transceiver  audio  from  the  selected  VHF 
transceiver  to  the  flight  deck  headsets 
and  speakers. 

Model  747-400  series  airplanes  are 
equipped  with  three  VHF  radio 
communication  systems.  They  are 
typically  identified  as:  left  VHF  (pilot), 
right  VHF  (first  officer),  and  center  VHF. 
Federal  Aviation  Regulations  (FAR) 
require  that  each  airplane  certificated 
under  FAR  Part  25  be  equipped  with  two 
systems  for  two-way  radio 
communications,  and  that  the  failure  of 
one  system  will  not  preclude  operation 
of  the  other  system.  Since  the  Model 
747-400  airplane  has  three  VHF  radios, 
dispatch  with  one  of  the  radio 
communication  systems  inoperative  is 
allowed.  However,  if  an  airplane  is 
dispatched  with  the  right  VHF  radio 
inoperative,  a  single  failure  to  the 
applicable  circuitry  within  the  AMU  will 
cause  loss  of  the  remaining  VHF  radio 
voice  communication  transmission 
capability. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  the 
addition  of  a  limitation  in  the  FAA- 
approved  airplane  flight  manual  (AFM) 
requiring  that  the  right  VHF  radio 
communication  system  be  operational 
for  dispatch. 

The  FAA  considers  this  to  be  an 
interim  action  and  will  consider  further 
rulemaking  when  a  corrective 
modification  is  developed  and  approved. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administrstion 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  US.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.88. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-26-05.  Boeing:  Amendment  39-8116. 

Docket  No.  91-NfM-227-AD. 

Applicability:  All  Model  747-400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  within  14  days  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 

To  prevent  the  loss  of  all  VHF  radio  voice 
communication  transmission  capability, 
accomplish  the  following: 

(a)  Add  the  following  statement  to  the 
LimitaUons  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  This  may  be 
accomplished  by  placing  a  copy  of  this  AD  in 
the  AFM. 

Electronic  Systems 

VHF  Radio  Voice  Communication 

Right  VHF  radio  (VHF  R)  communication 
system  must  be  operational  for  dispatch. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
SeatUe  Aircraft  Certification  Office  (ACQ), 
FAA.  Transport  Airplane  Directorate.  The 
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request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  This  amendment  (39-8116),  AD  91-26- 
05,  becomes  effective  December  30, 1991. 

Issued  in  Renton.  Washington,  on 
December  3, 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directoivte,  Aircraft  Certification  Service. 
[FR  Doc.  91-29909  Filed  12-13-91:  8:45  am) 

aiLUNO  C00€  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  Na  91-ASW-09] 

Revision  of  Transition  Area:  Muiestioe, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  corrective  action  makes 
an  editorial  change  to  the  legal 
description  of  the  Muleshoe,  TX, 
Transition  Area.  This  action  is 
necessary  because  the  original  final  rule 
document  incorrectly  described  the 
coordinates  of  the  Muleshoe  Municipal 
Airport.  The  intended  effect  of  this 
action  is  to  provide  an  editorial  change 
to  the  description  of  the  Muleshoe,  TX, 
Transition  Area. 

EFFECTIVE  DATE:  0901  u.t.c,  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Kennedy,  System  Management 

Branch,  Air  Traffic  Division,  Southwest 

Region,  Department  of  Transportation, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  ^6193-0530,  telephone  (817) 

624-5561. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  21. 1991,  the  FAA 
published  as  amendment  to  part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  revise  the  transition  area 
located  at  Muleshoe,  TX  (56  FR  52465). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G,  dated  September  4, 
1990. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  will 
correct  the  coordinates  that  describe  the 
location  of  the  Muleshoe  Municipal 
Airport.  The  construction  of  a  new 
Muleshoe  Municipal  Airport  after  the 
closure  of  Edward  Warren  Field  and  the 
development  of  a  new  standard 
instrument  approach  procedure  to  the 
Muleshoe  Municipal  Airport 
necessitated  the  original  Hnal  rule 
document.  The  effect  of  this  action  will 
correct  the  coordinates  describing  the 
location  of  the  Muleshoe  Municipal 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 
Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROLtTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    lAnMmtod] 

2.  Section  71.181  is  amended  as 
follows: 

Muleshoe,  TX  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  the  Muleshoe  Municipal  Airport 
(laUtude  34°11'06"N.,  longitude  102*38'26"W.) 


Issued  in  Fort  Worth,  TX.  on  November  20, 
1991. 
Larry  L.  Craig, 

Manager.  A  ir  Traffic  Division  South  west 

Region. 

(FR  Doc.  91-29910  Filed  12-13-91;  8:45  am] 

BtLUNQ  CODE  4«10-13-« 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ANM-07] 

Amendment  of  Renton  Control  Zone; 
Renton,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  The  Renton,  Washington 
Control  Zone  is  being  altered  to  enlarge 
the  controlled  airspace  to  accommodate 
a  VHF  omnidirectional  range/distance 
measuring  equipment  (VOR/DME)  radio 
navigation  (RNAV)  approach  at  Renton 
Municipal  Airport.  This  will  ensure  that 
aircraft  operating  under  instnmient 
flight  rules  (IFR)  and  utilizing  the  new 
approach  will  be  segregated  from  other 
aircraft  during  the  critical  phase  of 
flight.  The  control  zone  will  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u.t.c,  March  5, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bette  VanManen,  ANM-538,  Federal 
Aviation  Administration,  Docket  No.  91- 
ANM-07, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2538. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  14, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  provide 
additional  controlled  airspace  for 
establishment  of  a  VOR/DME  RNAV 
approach  for  Runway  33  at  the  Renton 
Municipal  Airport,  Renton,  Washington 
(56  FR  22129).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  to  correct  the  latitude/longitude 
for  the  Renton  Municipal  and  Seattle- 
Tacoma  International  Airports  and  two 
of  the  control  zone  coordinates,  which 
result  in  no  increase  in  the  control  zone 
size,  this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 


Bcember  16.  1991  /  Rules  and  Regulations 


rt  71  of  the 
Jons  will 
liat  describe  the 
Municipal 
1  of  a  new 
)ort  after  the 
in  Field  and  the 
andard 
cedure  to  the 
)ort 

final  rule 
his  action  will 
escribing  the 
Municipal 

ed  that  this 
an  estabUshed 
ions  for  which 
sndments  are 
)perationally 
Is  not  a  "major 
■der  12291;  (2)  is 
nder  DOT 
Procedures  (44 
179];  and  (3) 
ition  of  a 
the  anticipated 
ice  this  is  a 
inly  a^ect  air 
r  navigation,  it 
will  not  have  a 
act  on  a 
lall  entities 
Regulatory 

I  Part  71 

tion  areas. 
lent 


to  the  authority 
of  the  Federal 
CFR  part  71)  is 

M  OF  FEDERAL 
ROUTES 

:e,  and 

in  for  part  71 
)ws: 

1348(a).  1354(a), 
;  49  U.S.C.  106(g) 
uary  12. 1983);  14 


ended  as 


ipward  from  700 
n  a  7.5-inile 
icipal  Airport 
ide  102*38'26"W.) 


Issued  in  Fort  Worth,  TX,  on  November  20, 
1991. 
Larry  L  Craig, 

Manager,  Air  Traffic  Division  Southwest 

Region. 

[FR  Doc.  91-29910  Filed  1Z-13-«1;  8:45  am] 

BtLLINO  CODE  4910-13-11 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ANM-07] 

Amendment  of  Renton  Control  Zone; 
Renton,  WA 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 

action:  Final  rule. 

summary:  The  Renton,  Washington 
Control  Zone  is  being  altered  to  enlarge 
the  controlled  airspace  to  accommodate 
a  VHF  omnidirectional  range /distance 
measuring  equipment  (VOR/DME)  radio 
navigation  (RNAV]  approach  at  Renton 
Municipal  Airport.  This  will  ensure  that 
aircraft  operating  under  instrument 
flight  rules  (IFR]  and  utilizing  the  new 
approach  will  be  segregated  from  other 
aircraft  during  the  critical  phase  of 
flight.  The  control  zone  will  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u.t.c,  March  5, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Bette  VanManen,  ANM-538,  Federal 
Aviation  Administration,  Docket  No.  91- 
ANM-07, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2538. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  14, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  provide 
additional  controlled  airspace  for 
establishment  of  a  VOR/DME  RNAV 
approach  for  Runway  33  at  the  Renton 
Municipal  Airport,  Renton,  Washington 
(56  FR  22129).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  to  correct  the  latitude/longitude 
for  the  Renton  Municipal  and  Seattle- 
Tacoma  International  Airports  and  two 
of  the  control  zone  coordinates,  which 
result  in  no  increase  in  the  control  zone 
size,  this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  repubhshed  in 


Handbook  7400.dG  dated  September  4, 
1990. 

lliaRule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  adds 
additional  controlled  airspace,  to  the 
existing  control  zone,  south  of  Renton 
Municipal  Airport  and  east  of  Seattle- 
Tacoma  International  Airport.  This 
controlled  airspace  ensures  that  aircraft 
operating  under  IFR  and  utilizing  the 
new  approach  are  segregated  from  other 
aircraft  during  the  critical  phase  of 
flight.  The  control  zone  will  be  depicted 
on  aeronautical  charts  for  pilot 
reference.  The  dates  and  times  the 
control  zone  are  effective  will  be 
established  in  advance  by  a  Notice  to 
Ainnen  (NOT AM),  and  thereafter, 
published  in  the  Airport /Facility 
Directory. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiBcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
signiRcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zone. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1346(a),  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.88. 


$71,171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 


Renton  Municipal  Airport  Control  Zona, 
Rentoo.  WA  [Revised] 

That  airspace  bounded  by  a  line  t>eginning 
at  laL  4r32'10"N,  iong.  122'12'40"W.;  thence 
clockwise  along  an  arc  of  a  3-mile  radius 
circle  centered  on  the  Renton  Municipal 
Airport  (lat.  47*29'38"N..  long.  122*12'52"W.) 
to  lat.  47*2r59"N..  long.  122*09'48"W.;  to  lat. 
47*2r3r'N..  long.  122'09'24"W.;  to  lat. 
47'28'50"N..  long.  122'10'58"W.;  to  lat. 
47*23'50"N.,  long.  122*10'25"W.;  to  lat. 
47'23'38'N.,  long.  122"13'30"W.;  to  lat. 
47*24'0e"N.,  long.  122'13'36"W.;  thence 
counterclockwise  via  an  arc  of  a  5-mile 
radius  circle  centered  on  Seattle-Tacoma 
International  Airport  (lat.  47'28'5r'N..  long. 
122*18'29"W.):  to  lat.  47*2ri0"N.,  long. 
122'12'05"W.;  to  lat.  47*2809"N..  long. 
122*13'33"W.;  to  lat.  47'31'27"N..  long. 
122*13'33"W.;  thence  to  point  of  beginning. 
This  control  zone  shall  l>e  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Seattle.  Washington,  on 
November  27, 1991. 
Temple  H.  )ohnsoii,  Jr., 
Manager.  Air  Traffic  Division. 
[FR  Doc.  91-29911  Filed  12-13-91:  8:45  am] 
BIUJNO  CODE  4«1»-1>-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  3282 

[Docket  No.  R-91-1483;  FR-2613-F-02] 

RIN  2502-AE65 

Distribution  of  Manufactured  Home 
Monitoring  Inspection  Fees  to  the 
State  Administrative  Agencies 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  fmal  rule  revises  24  CFR 
3282.307(b)  to  provide  for  a  more 
equitable  method  of  distributing  funds  to 
State  Administrative  Agencies  (SAA)  to 
aid  them  in  meeting  their  manufactured 
home  inspection  and  inspection-related 
expenses.  The  previous  method  of 
payment  to  the  SAAs  was  established 
by  means  of  a  formula  specified  in  24 
CFR  3282.307(b),  and  had  not  changed 
since  the  inception  of  the  program  in 
1976.  A  modified  formula  for  distributing 
funds  to  the  States  was  determined  to 
be  necessary  to  provide  for  a  more 
equitable  method  of  compensation  to 
each  State,  based  on  the  nature  and 
"^  volume  of  workload  required  of  the 


State's  SAA.  This  final  rule  also  revises 
24  CFTl  3282.11  to  remove  the  prohibition 
imposed  on  States  to  charge  a  fee  for 
any  service  provided  under  24  CFR  part 
3282.  The  Department  determined  that 
allowing  SAAs  to  assess  their  own 
State-sponsored  fees,  to  defray 
expenses  in  excess  of  funding  received 
from  the  Department,  is  crucial  to  the 
present  and  future  ability  of  SAAs  to 
fulfill  their  responsibilities  under  the 
program. 

EFFECTIVE  DATE:  January  15. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Margulies.  Program  Manager. 
Manufactured  Housing  and  Construction 
Standards  Division,  room  9152, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410-8000.  (202)  708- 
0584,  or  (202)  708-4594  (TDD).  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (42  U.S.C.  5401-5424)  (the  Act) 
authorizes  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  to  establish  Federal 
manufactured  home  construction  and 
safety  standards,  and  to  issue 
regulations  to  carry  out  the  purpose  of 
the  Act.  (The  manufactured  home 
construction  and  safety  standards 
promulgated  in  accordance  with  the  Act 
appear  at  24  CFR  part  3280  )  The  Act 
also  authorizes  the  Secretary  to  conduct 
inspections  and  investigations 
necessary  to  enforce  the  construction 
and  safety  standards,  to  determine  that 
a  manufactured  home  fails  to  comply 
with  an  apphcation  standard  or  contains 
a  defect  or  an  imminent  safety  haz  ird. 
and  to  direct  the  manufacturer  to  famish 
notification  thereof,  and  in  some  ';ases 
to  remedy  the  defect  or  imminent  safety 
hazard. 

The  regulations  at  24  CFR  part  3282 
prescribe  the  investigation  end 
inspection  procedures,  and  provide  for 
the  use  of  private  and  Stale  inspection 
organizations,  in  cooperation  with  State 
manufactured  home  agencies,  in  the 
investigation  and  inspect! sn  of 
manufactured  hom»>s.  Subpart  G  of  24 
CFR  part  3282  sets  out  the  procedures  to 
be  followed  and  requirements  to  be  met 
by  States  which  wish  to  participate  as 
State  Administrative  Agencies  (SAA) 
under  the  Federal  manufactured  home 
standards  enforcement  program  (SAA 
program).  The  regulations  at  subpart  G 
also  provide  for  manufacturers  of 
manufactured  housing  units  to  pay  to 
the  Secretary  a  monitoring  inspection 
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fee,  in  an  amount  required  by  the 
Secretary.  The  Secretary  then 
distributes  the  fees  among  the  approved 
and  conditionally-approved  SAAs  under 
the  conditions,  and  in  accordance  with 
the  formula,  set  forth  in  24  CFR  3282.307. 

Proposed  Rule  and  Public  Comments 

On  July  2. 1990  (55  FR  27252),  the 
Department  pubhshed  a  proposed  rule 
to  amend  24  CFR  part  3282.307(b)  to 
provide  for  a  more  equitable  method  of 
distributing  funds  to  SAAs  to  assist 
these  agencies  in  meeting  the  costs  of 
investigation  and  inspection  of 
manufactured  homes.  The  program 
provides  for  SAAs  to  receive  funding,  on 
a  formula  basis,  from  label  monitoring 
inspection  fees.  The  present  funding 
formula,  found  in  S  3282.307(b), 
prescribes  payments  to  the  SAAs  based 
on  the  manufactured  home  unit's  first 
location.  The  Department  has 
established,  in  each  SAA's  cooperative 
agreement  with  HUD,  an  amount  of 
$12.00  to  be  distributed  to  the  SAA  for 
each  unit  sited  as  its  first  location 
within  that  State.  This  formula  for 
distribution  of  funds  to  SAAs  has  not 
changed  since  the  inception  of  the 
program  in  1976.  Accordingly,  the 
Department  determined  that  a  modified 
formula  for  distributing  funds  to  the 
States  is  necessary  to  provide  for  a  more 
equitable  method  of  compensation  to 
each  State,  based  on  the  nature  and 
volume  of  work-load  required  of  its 
SAA. 

The  modified  formula  proposed  by  the 
Department  on  July  2, 1990  was  based 
on  a  36%  to  8%  ratio.  The  first 
percentage  (36%)  is  predicated  on  where 
the  manufactured  home  will  first  be 
located,  and  the  second  percentage  (8%) 
is  predicated  on  where  the  home  is  to  be 
produced.  (The  proposed  formula  is 
discussed  more  fully  below.) 

In  the  July  2. 1990  proposed  rule,  the 
Department  advised  that  it  also  was 
considering  amending  24  CFR  part  3282 
to  allow  States  to  assess  their  own 
State-sponsored  fees  to  defray  those 
expenses  that  exceed  the  Federal  funds 
received.  Additionally,  the  Department 
proposed  to  modify  the  existing 
cooperative  agreements  with  the  States 
to  provide  a  basis  for  evaluating  the 
performance  of  the  States,  and  to  permit 
the  Department  to  implement  certain 
specified  actions  in  the  event  that  States 
do  not  comply  with  the  terms  of  the 
agreement. 

The  Department  received  three  public 
comments  in  response  to  the  July  2, 1990 
proposed  rule.  The  conunenters  were  the 
Oregon  SAA,  the  Kentucky  SAA,  and 
the  Manufactured  Housing  Institute. 

The  Oregon  SAA  supported  the 
increase  of  funding  to  the  States.  The 


Oregon  SAA  stated  that  the  State  of 
Oregon  has  been  forced  to  subsidize  its 
SAA.  The  commenter  stated  that  the 
increase  was  considered  a  step  in  the 
right  direction,  even  though  the  increase 
will  fall  short  of  meeting  its  costs.  The 
Oregon  SAA  requested  that  a  refund  of 
fees,  not  directed  to  the  SAA  since 
January  1989,  be  made  to  Oregon 
manufacturers. 

The  Kentucky  SAA  expressed  a 
concern  that  the  rule,  as  proposed  to  be 
revised,  would  decrease  the  funding 
currently  provided  to  Kentucky.  The 
Kentucky  SAA  stated  that  its  funding 
falls  short  of  expenses  incurred  to 
perform  the  SAA  program,  and  that  a 
decrease  in  the  dollar  amount  directed 
to  Kentucky,  brought  about  by  the 
implementation  of  this  rule,  would  have 
an  even  more  detrimental  effect  on  the 
State's  ability  to  carry  out  the  program. 

The  Manufactured  Housing  Institute 
(MHI)  stated  that  changing  the  method 
for  distributing  funding  to  the  States 
from  units  to  sections  would  make 
sense,  as  it  would  correspond  to  the 
method  for  collecting  fees  from 
manufacturers,  and  would  be  more 
equitable  for  those  States  that  receive  a 
majority  of  multi-section  homes.  The 
MHI,  however,  opposed  any  change  in 
the  regulations  that  would  allow  fully- 
approved  SAAs  to  assess  their  own 
State-sponsored  fees  to  defray  those 
expenses  that  exceed  federal  funds 
received.  MHI  stated  that  the  Act 
envisioned  a  preemptive  program  which 
would  provide  for  uniform  monitoring 
enforcement  procedures.  Allowing 
States  to  assess  fees  independently 
would  erode  this  concept  and  conflict 
with  the  statutory  requirement.  Finally, 
MHI  urged  that  the  Department 
compensate  the  States  retroactively  for 
fees  collected  since  February  1989. 

There  also  was  continued  discussion 
in  the  comments  about  whether  to 
change  the  distribution  formula  to  an 
exact  dollar  amount,  as  opposed  to  an 
amount  based  on  a  percentage  of  what 
was  collected.  (This  ongoing  discussion 
was  originally  referenced  in  the 
preamble  of  the  proposed  rule.)  After 
considering  both  proposals  and 
discussing  their  merits,  the  Department 
incorporated  into  the  proposed  rule  the 
distribution  formula,  mentioned  above, 
which  is  based  on  the  percentage  of  fees 
collected  for  each  transportable  section. 

The  Department,  as  noted  in  the 
proposed  rule,  estimated  that  a 
distribution  formula  based  on  a  "36%  to 
8%"  ratio  would  be  the  most  appropriate 
and  feasible  ratio  for  distributing  fees  to 
the  States.  The  proposed  rule  described 
distribution  of  funds  using  the  36%  to  8% 
ratio  as  follows: 


The  distribution  of  fees  using  this  ratio 
would  be  administered  as  follows:  36%  of 
each  label  assessment  received  (currently 
$24.00  per  label  X  36%  =  $8.64).  would  be 
distributed  to  each  State  for  each 
transportable  section  of  each  unit  sited  in  the 
State.  In  addition,  8%  of  each  label 
assessment  placed  on  each  transportable 
section  of  each  unit  produced  in  the  State 
(24.00  X  8%  =  $1.92)  would  be  distributed  to 
the  State  where  the  home  will  be  produced. 

The  Department  computed  the  dollar 
amounts  and  percentages  referred  to 
above,  predicated  on  the  number  of 
homes  and  sections  of  homes  produced 
at  that  time.  The  intention  behind 
selecting  specific  percentages  was  to 
provide  a  more  definite  form  of 
distribution,  but  one  that  would 
continue  to  allow  the  Department  some 
flexibility  in  adjusting  the  amount  of  the 
monitoring  fee  collected  from  the 
manufacturers. 

After  discussing  the  issue,  it  was 
determined  that,  contrary  to  earlier 
discussions,  the  utilization  of  a 
percentage  would  not  provide  the 
Department  this  flexibility.  In  fact, 
utilization  of  a  percentage  would 
provide  a  fixed  percentage  to  the  States 
of  any  future  increase  in  the  fees 
assessed  manufacturers.  This  could 
have  the  effect  of  requiring  the 
Department  to  seek  a  label  fee  increase 
larger  than  intended,  in  order  to  satisfy 
the  fixed  percentage  specified  for 
distribution  to  the  States. 

Furthermore,  this  specified  percentage 
might  provide  the  States  with  an 
increase  of  funds  larger  than  justified. 

Accordingly,  a  distribution  of  funds  to 
the  SAAs  as  a  fixed  dollar  amount  was 
then  considered,  as  a  part  of  the 
Department's  review  of  the  public 
comments.  Several  fixed  dollar  amounts 
were  suggested  and  reviewed.  The 
percentage  of  funding  currently 
distributed  to  the  SAAs  is 
approximately  44%  of  the  dollar  amount 
received  from  the  label  fees.  It  is  the 
current  intention  of  the  Department  to 
maintain  that  percentage.  In  keeping 
with  State  responses  to  the  proposed 
rule,  the  Department  also  intends  to 
direct  enough  funding  to  each  State  so 
that  no  SAA  would  receive  an  amount 
reduced  from  that  received  on  July  2, 
1990 — the  date  of  the  publication  of  the 
proposed  rule  in  the  Federal  Register. 

Amendments  Adopted  in  Final  Rule 

1.  Distribution  of  Funds  Based  on  Fixed 
Dollar  Formula 

Following  the  analysis  discussed 
above,  and  consideration  of  the  public 
comments  on  the  issue  of  equitable 
compensation  to  SAAs,  the  Department 
determined  that  a  more  equitable 
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The  distribution  of  fees  using  this  ratio 
would  be  administered  as  follows:  36%  of 
each  label  assessment  received  (currently 
$24.00  per  label  x  36%  =  $8.64).  would  be 
distributed  to  each  State  for  each 
transportable  section  of  each  unit  sited  in  the 
State.  In  addition.  8%  of  each  lal>el 
assessment  placed  on  each  tran.sportable 
section  of  each  unit  produced  in  the  State 
(24.00  X  8%  =  $1.92)  would  be  distributed  to 
the  State  where  the  home  will  be  produced. 

The  Department  computed  the  dollar 
amounts  and  percentages  referred  to 
above,  predicated  on  the  number  of 
homes  and  sections  of  homes  produced 
at  that  time.  The  intention  behind 
selecting  specific  percentages  was  to 
provide  a  more  definite  form  of 
distribution,  but  one  that  would 
continue  to  allow  the  Department  some 
flexibility  in  adjusting  the  amount  of  the 
monitoring  fee  collected  from  the 
manufacturers. 

After  discussing  the  issue,  it  was 
determined  that,  contrary  to  earlier 
discussions,  the  utilization  of  a 
percentage  would  not  provide  the 
Department  this  flexibility.  In  fact, 
utilization  of  a  percentage  would 
provide  a  fixed  percentage  to  the  States 
of  any  future  increase  in  the  fees 
assessed  manufacturers.  This  could 
have  the  effect  of  requiring  the 
Department  to  seek  a  label  fee  increase 
larger  than  intended,  in  order  to  satisfy 
the  fixed  percentage  specified  for 
distribution  to  the  States. 

Furthermore,  this  specified  percentage 
might  provide  the  States  with  an 
increase  of  funds  larger  than  justified. 

Accordingly,  a  distribution  of  funds  to 
the  SAAs  as  a  fixed  dollar  amount  was 
then  considered,  as  a  part  of  the 
Department's  review  of  the  public 
comments.  Several  fixed  dollar  amounts 
were  suggested  and  reviewed.  The 
percentage  of  fimding  currently 
distributed  to  the  SAAs  is 
approximately  44%  of  the  dollar  amount 
received  from  the  label  fees.  It  is  the 
current  intention  of  the  Department  to 
maintain  that  percentage.  In  keeping 
with  State  responses  to  the  proposed 
rule,  the  Department  also  intends  to 
direct  enough  funding  to  each  State  so 
that  no  SAA  would  receive  an  amount 
reduced  from  that  received  on  July  2, 
1990 — the  date  of  the  publication  of  the 
proposed  rule  in  the  Federal  Register. 

Amendments  Adopted  in  Final  Rule 

1.  Distribution  of  Funds  Based  on  Fixed 
Dollar  Formula 

Following  the  analysis  discussed 
above,  and  consideration  of  the  public 
comments  on  the  issue  of  equitable 
compensation  to  SAAs,  the  Department 
determined  that  a  more  equitable 
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method  of  distribution  of  funds  to  SAAs 
is  one  based  on  a  fixed  dollar  formula. 
Accordingly,  a  portion  of  all  monitoring 
inspections  fees  collected  by  the 
Secretary  shall  be  distributed  to  SAAs 
in  accordance  with  the  following 
formula:  a  fixed  dollar  amount  of  $9.00 
for  each  section  of  each  home  sited  in  a 
State,  p/us  a  fixed  dollar  amount  of  $2.50 
for  each  section  of  each  home  produced 
in  that  State. 

In  consideration  of  commenters' 
concerns  regarding  delays  in  receipt  by 
the  States  of  increased  funding,  the 
Department,  when  seeking  to  increase 
label  fees  assessed  on  manufacturers  in 
the  future,  will  begin  simultaneously  the 
process  of  publishing  in  the  Federal 
Register  a  proposed  rule  providing  for 
increased  funding  to  the  States, 
predicated  on  the  need  at  that  time.  This 
action  should  eliminate,  or  at  least 
minimize,  the  time  lag  between  a  label 
fee  increase  and  a  corresponding  dollar 
increase  to  the  SAAs. 

2.  Assessment  of  State-Sponsored  Fees 
by  Participating  States 

The  Department  would  like  to 
minimize  the  number  of  times  it  seeks  to 
increase  label  fees.  One  method  for 
doing  this  is  to  permit  participating 
States  (see  §  3282.302)  to  assess  their 
own  State-sponsored  fees  to  defray 
expenses  in  excess  of  funding  received 
from  the  Department.  This  will  allow  the 
particularized  needs  of  an  individual 
State  to  be  met  without  requiring  a 
nationwide  increase  in  fees.  A  State 
participating  as  an  SAA  must  provide 
satisfactory  assurance  that  it  will  devote 
adequate  funds  to  carrying  out  its  State 
plan  (see  §  3282.302(b){12).  Certain 
States  will  continue  to  incur  losses,  even 
with  the  added  funding.  These  States 
maintain  that  they  continue  to 
experience  difficulties  in  performing  the 
SAA  program  adequately.  These  States, 
in  turn,  are  violating  the  regulatory 
requirement  to  devote  adequate  funding 
to  their  SAA  programs,  as  a  result  of  not 
being  permitted  to  charge  their  OMm 
SAA  fees  while  receiving  insufficient 
funding  from  the  Department. 

Furthermore,  there  are  SAAs  that 
operate  on  a  budget  which  does  not 
permit  them  to  borrow  from  other  State 
programs  to  subsidize  their  own  SAA 
program.  The  ability  of  these  SAAs  to 
assess  their  own  State-sponsored  fees  to 
compensate  them  for  incurred  losses  is 
crucial  to  their  present  and  ability  to 
perform,  despite  the  economic 
differentials  which  exist  among  the 
various  geographical  areas  of  the 
country.  State-level  assessments  would 
allow  those  States  located  vtnthin  a 
specific  region  to  seek  funding  based  on 
the  particular  economic  conditions 


peculiar  to  that  area.  Ultimately, 
permitting  States  to  assess  needed  fees 
most  likely  would  benefit  not  only  the 
States  and  consumers,  but  also  the  home 
manufacturers,  since  the  home 
manufacturers  would  incur  added  fee 
assessments  only  infrequently  from 
certain  fully-approved  States.  (See 
§  3282.302.)  The  need  for  the  Department 
of  seek  added  broad-based  nationwide 
assessments  of  manufactures  would 
become  more  limited.  Finally,  the 
preemption  provisions  of  the  statute  do 
not  affect  this  action.  Preemption  goes 
only  to  the  avoidance  of  conflict 
between  Federal  and  local  construction 
standards — not  to  methods  for  funding 
the  various  SAAs. 

Consequently,  in  consideration  of  the 
public  comments  regarding  this  issue, 
S  3282.11(d),  prohibiting  a  State  from 
charging  a  fee  for  any  services  provided 
under  these  regulations,  has  been 
removed  from  the  rule.  A  new  paragraph 
(d)  has  been  added  to  S  3282.307,  which 
permits  the  States  to  assess  an 
additional  reasonable  inspection  fee  to 
offset  expenses  incurred  by  the  States  in 
conducting  inspections.  The  approval  of 
such  fees  would  be  part  of  the  already 
existing  approval  process  by  the 
Secretary  for  the  State  Plans.  The  States 
are  already  required  to  provide  fee  and 
operating  cost  information  to  the 
Secretary  pursuant  to  the  State  Plan 
requirements  in  §  3282.302(b)  (11)  and 
(12).  The  system  would  be  similar  to  the 
Department's  fee  provisions  for 
exclusive  State  IPIAs  in  i  3282.352. 
(IPIAs  refer  to  Production  Inspection 
Primary  Inspection  Agencies.)  The  basis 
that  the  Secretary  will  use  to  review  the 
proposed  fee  or  increase  to  the  fee  is 
found  in  the  language  of  S  3282.307(d), 
which  permits  a  reasonable  fee  by  the 
State  in  an  amount  not  exceeding  the 
difference  between  the  amount  of  fimds 
distributed  to  the  State  as  provided  in 
§  3282.307(b)  and  the  amount  necessary 
to  cover  the  costs  of  inspections. 

To  clarify  the  regulations,  a  change 
was  made  to  consolidate  several 
regulatory  sections  dealing  with  fees 
spread  throughout  the  regulations. 
Sections  3282.454(a)  and  3282.454(c)  are 
now  redesignated  as  S§  3282.307(e)  and 
3282.307(f).  Paragraph  S  3282.454(b)  was 
eliminated  because  it  served  only  as  a 
reference  to  S  3282.307  and  was 
considered  unnecessary. 

3.  Modification  of  Cooperative 
Agreements 

The  Department  has  issued  new 
cooperative  agreements  with  the  States 
which  modify  certain  provisions 
delineated  in  the  earlier  agreements. 
The  modifications  include  an  increase  in 
the  funds  distributed  to  the  States  from 


$12.00  to  $16.50  per  home  sited  within 
each  State.  This  change  was  effective 
upon  execution  of  these  new  ag.'vements 
with  the  States  in  October  1990.  Any 
funds  accrued  to  that  time  will 
eventually  be  used  to  cover  the  cost  of 
the  program  and  will  delay  the  need  for 
increasing  the  label  fee  assessed 
manufacturers.  If  retroactive  payments 
were  made,  as  suggested  by  the 
commenter  from  the  State  of  Oregon,  a 
new  fee  increase  would  be  necessary  a 
year  sooner  than  expected.  Further, 
there  is  no  administrative  procedure  for 
distributing  the  sort  of  refund  requested 
by  Oregon.  For  these  reasons.  Oregon's 
suggestions  were  not  adopted. 

The  modifications  to  the  cooperative 
agreement  also  provide  a  basis  for 
evaluating  the  performance  of  the  States 
and  permit  the  Department  to  undertake 
specified  actions  in  the  event  that  States 
do  not  comply  with  the  terms  of  the 
agreement.  The  Department  has, 
therefore,  added  the  phrase,  "in 
accordance  with  an  agreement  between 
the  Secretary  and  the  States",  in  24  CFR 
3282.307(b). 

Other  Matters 

Environmental  Review 

In  accordance  with  24  CFR  50.20(1), 
the  subject  matter  of  this  rule  is 
categorically  excluded  from  the 
requirement  of  an  environmental  finding 
under  the  National  Environmental  Policy 
Act.  The  subject  matter  is  limited  to  the 
manner  in  which  inspection  fees  will  be 
distributed,  and  does  not  involve  a 
developmental  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites. 

Impact  on  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  export  markets. 

Impact  on  Small  Entities 

Under  5  U.S.C.  e05(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 


•5188      Fadoral  RagialBr  /  Vd.  50,  No.  241  /  Monday,  December  16.  1991  /  RuJes  and  Regulationa 


substantial  number  of  small  entitiet. 
This  is  a  procedural  change  that  will  not 
generate  any  significant  coat  on  the 
entities  affected.  This  rule  only  will 
affect  the  35  SAAs  participating  in  the 
Federal  manufactured  home 
construction  and  safety  standards 
enforcement  program.  Furthermore,  the 
rule  is  expected  to  result  in  increased 
revenues  for  each  of  the  SAAs. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1418  in  the  Department's 
semiannual  agenda  of  regulations 
published  on  October  21, 1991  (56  FR 
53380. 53411],  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

Fe<kralism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12inz  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  Federaliam 
implications  and,  thus,  are  not  sobject  to 
review  under  the  Order.  The  rule  is 
limited  to  revising  the  method  by  which 
funds  are  distributed  to  State 
Administrative  Agencies  voluntarily 
participating  in  the  Federal 
manufactured  home  construction  and 
safety  standards  enforcement  program. 
No  programmatic  or  policy  changes 
result  from  promulgation  of  this  rule 
which  would  affect  existing 
relationships  between  Federal  and  State 
and  local  governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 

Designated  Official  under  Execubve 
Order  12806,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 


List  of  Snbfacts  in  24  CFR  Part  3828 

Administrative  practice  and 
procedure.  Consumer  protection, 
Intergovemmentai  relations. 
Investigations.  Manufactured  home. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  part  3282  is 
amended  as  follows: 


PART  328»-MANUFACTURED  HOME 
PROCEDUflAL  AND  ENFORCEMCNT 
REGULATIONS 

1.  The  authority  citatiiMi  for  part  3282 
continues  to  read  as  follows: 

Authaitty:  SectioD  6ZS.  National 
Manufactured  Housing  Construction  and 
Safety  Standard!  Act  (42  U.S.C.  5424);  sec 
7{d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 


S32S2.11    lAi— ndsdl. 

2.  In  S  3282.11.  paragraph  (d)  is 
removed,  and  paragraph  (e)  is 
redesignated  as  paragraph  (d). 

3.  In  S  3282.307,  paragraph  (b)  is 
revised,  and  new  paragraphs  [c\,  (d).  (e) 
and  [f]  are  added,  to  read  as  follows: 


§3282.307    Honttortng  Inapsctioa 
•staMWunsnt  and  distribution. 


(b)  The  monitoring  inspection  fee  shall 
be  paid  by  the  manufacturer  to  the 
Seoetary  or  to  the  Secretary's  Agent, 
who  shall  distribute  a  portion  of  the  fees 
collected  from  all  manufactured  home 
manufacturers  amnng  the  approved  and 
conditionally-approved  States  in 
accordance  with  an  agreement  between 
the  Secretary  and  the  States  and  based 
upon  the  following  formula: 

(1)  SOUX)  of  the  monitoring  inspection 
fee  collected  for  each  transportable 
section  of  each  new  manufactured 
housing  unit  that,  after  leaving  the 
manufacturing  plant,  is  first  located  on 
the  premises  of  a  dealer,  disthbutor.  or 
purchase  in  that  State:  {rfus 

(2)  $2,50  of  the  monitoring  inspection 
fee  collected  for  each  transportable 
section  of  each  new  manufactured 
housing  unit  produced  in  a 
manufacturing  plant  in  that  State. 

(c)  A  portion  of  the  monitoring 
inspection  fee  collected  also  shall  be 
distributed  by  the  Secretary  or  the 
Secretary's  Agent  based  on  the  extent  of 
participation  of  the  State  in  the  Joint 
Team  Monitoring  Program  set  oot  in 
§3282.308. 

(d)  To  assure  that  a  State  devotes 
adequate  funds  to  carry  out  its  State 
Plan,  a  State  may  impose  an  additional 
reasonable  inspection  fee  to  offset 
expenses  incurred  by  that  State  in 
conducting  inspections.  Such  fee  shall 
not  exceed  that  amount  which  is  the 
difference  between  the  amount  of  funds 
distributed  to  the  State  as  ivovided  in 
paragraph  (b)  of  this  section  and  the 
amount  necessary  to  cover  the  costs  of 
inspections.  Such  fee  shall  be  part  of  the 
State  Plan  pursuant  to  \  32a2J02(b}  (11) 
and  (12)  and  shall  be  subject  to  the 
approval  of  the  Secretary  pursuant  to 

S  3282.306. 


(e)  The  Secretary  may  establish  by 
notice  in  the  Federal  Regislsr  a 
monitoring  inspection  fee  which  is  to  be 
paid  by  manufacturers  for  each 
transportable  section  of  each 
manufactured  housing  unit 
manufactured  in  nonapproved  and 
conditionally  approved  States  as 
described  in  S  3282.210.  To  determine 
the  amount  of  the  inspection  fee  to  be 
paid  for  each  transportable  section  of 
each  manufactured  home,  the  Secretary 
shall  divide  the  (estimated]  number  of 
transportable  sections  of  manufactured 
homes  (based  on  recent  industry 
production  figures)  into  the  anticipated 
aggregate  cost  of  conducting  the 
inspection  program  in  the  foreseeable 
feature.  The  time  period  selected  for 
projecting  the  Department's  inspection- 
related  costs  and  number  of 
transportable  sections  need  not  always 
be  the  same,  but  must  be  for  a  period  of 
sufficient  duration  to  provide  for  access 
to  reasonable  underlying  data.  To 
determine  the  aggregate  cost  of 
conducting  the  inspection  program,  the 
Secretary  shall  calculate  the  sum 
necessary  to  support 

(1)  Inspection-related  activities  of 
State  Administrative  Agencies; 

(2)  Inspection-related  activities 
performed  by  the  Department  of 
Housing  and  Urban  Development; 

(3)  Inspection-related  activities 
performed  by  monitoring  inspection 
contractors; 

(4)  Miscellaneous  activities  involving 
the  performance  of  inspection-related 
activities  by  the  Department,  including 
on-site  inspections  on  an  ad  hoc  basis; 
and 

(5)  Maintenance  of  adequate  funds  to 
ofbet  short-term  fluctuations  in  costs 
that  do  not  warrant  revising  the  fee 
under  the  authority  of  this  section. 

(0  The  Secretary  may  at  any  time 
revise  the  amount  of  the  fees 
established  under  paragraph  (a)  or  (e)  of 
this  section  by  (facing  a  notice  of  the 
amount  of  the  revised  fee  in  tfte  Fsdaral 
Register. 

(3282.454    (Rsnwvedl 

4.  fi  3282.454  is  removed. 
Dated:  December  S.  1901. 

Arthur ).  HiH. 

Assistant  Secntary  foe  Houaiag— Federal 

Housing  Commissioaer. 

[FR  Doc.  91-29894  Filed  12-13-91: 8:45  am) 
MLUNO  COOK  «aie-37-ii 
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(e)  The  Secretary  may  establish  by 
notice  in  the  Fedml  Registar  a 
monitoring  inspection  fee  which  is  to  be 
paid  by  manufacturers  for  each 
transportable  section  of  each 
manufactured  housing  unit 
manufactured  in  nonapproved  and 
ccmditionally  approved  States  as 
described  in  {  3282.210.  To  determine 
the  amount  of  the  inspection  fee  to  be 
paid  for  each  transportable  section  of 
each  mairafactnred  home,  the  Secretary 
shall  divide  the  (estimated)  number  of 
transportable  sections  of  manufactured 
homes  (based  on  recent  industry 
production  figures)  into  the  anticipated 
aggregate  cost  of  conducting  the 
inspection  program  in  the  foreseeable 
feature.  The  time  period  selected  for 
projecting  the  Department's  inspection- 
related  costs  and  number  of 
transportable  sections  need  not  always 
be  the  same,  but  must  be  for  a  period  of 
sufficient  duration  to  provide  for  access 
to  reasonable  underlying  data.  To 
determine  the  aggregate  cost  of 
conducting  the  inspection  program,  the 
Secretary  shall  calculate  the  sum 
necessary  to  support 

(1]  Inspection-related  activities  of 
State  Administrative  Agencies; 

(2]  Inspection-related  activities 
performed  by  the  Department  of 
Housing  and  Urban  Development; 

(3)  Inspection-related  activities 
performed  by  monitoring  inspection 
contractors; 

(4)  Miscellaneous  activities  involving 
the  performance  of  inspection-related 
activities  by  the  Department,  including 
on-site  inspections  on  an  ad  hoc  basis; 
and 

(5)  Maintenance  of  adequate  funds  to 
offset  short-term  fluctuatioBS  in  costs 
that  do  not  warrant  revising  the  fee 
under  the  authority  of  this  section. 

(f)  The  Secretary  may  at  any  time 
revise  the  amount  of  the  fees 
established  under  paragraph  (a)  or  (e)  of 
this  section  by  ;riacing  a  notice  of  the 
amount  of  the  revised  fee  in  Ae  Federal 
Register. 

$3282.454    [R«nov«dl 
4.  i  3282.454  is  removed. 
Dsted:  December  •,  190t. 

Arthur ).  Hill. 

Assistant  Secntory  for  Hoasia^—Pederai 
Housing  Commissioaer. 

(FR  Doc.  91-29894  Filed  12-13-91;  8:45  am) 
iMXMa  COOK  «aio-a7-«i 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 
(Ti).  8377] 
RIN  154S-AP42 

Disclosures  of  Return  Information  to 
the  Bureau  of  the  Census 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations  and  removal 

of  temporary  regulations. 

summary:  This  document  removes 
temporary  regulations  and  provides 
final  regulations  relating  to  the 
disclosure  of  additional  items  of  return 
information  to  the  Bureau  of  the  Census 
for  use  in  certain  statistical  programs. 
These  regulations  provide  guidance  to 
Internal  Revenue  Service  personnel 
responsible  for  disclosing  the 
information. 

EFFECTIVE  DATE:  These  regulations  are 
effective  Dec.  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  W.  Winkler.  (202)  566^4430  (not  a 
toll-free  number). 

SUPMfMENTARY  INFORMATION: 

Background 

This  document  adepts  with  changes 
the  proposed  amendments  to  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  6103(j)(l)  of  the  Internal 
Revenue  Code  of  1986  that  were 
published  in  the  Federal  Register  on 
March  5, 1991  (56  FR  9182). 

Before  adopting  the  fmal  regulations, 
the  Internal  Revenue  Service  solicited 
comments  and  requests  for  a  public 
hearing  on  the  proposed  regulations.  No 
requests  for  a  public  hearing  were 
received.  The  only  comments  received 
were  from  the  Bureau  of  the  Census.  The 
Bureau  of  the  Census  requested  that  (a) 
The  code  indicator  for  Form  8814  be 
added  to  §  301.6103(j)(l)-lT(b)(l)(xiii); 
be  the  physical  location  of  businesses 
be  added  in  §  301.6103(j)(l)-lT{b)(2)(i); 
(c)  the  business  address  on  the  Schedule 
C  be  added  in  §  301.6103(j)(l)- 
lT(b)(3)(xxi);  (d)  the  reference  in 
§  301.6103{i)(l)-lT(b)(2)(iii)(C)  to  the 
master  file  tax  account  number  be 
changed  to  the  master  file  tax  account 
code  (MFT);  and  (e)  the  total  of  IRA 
distributions  be  deleted  from 
§  301.6103{j){l)-lT(b){l](ix).  All  of  these 
changes  are  included  in  the  final 
regulations. 

These  regulations  supersede  the 
temporary  regulations  (T.D.  8336)  issued 
§  301.6103(j)(l)-lT  that  were  published 
in  the  Federal  Register  on  March  5, 1991 
(56  FR  9160). 


Periodically,  the  disclosure 
regulations  are  amended  to  reflect  the 
(^hanging  statistical  needs  to  the  Bureau 
of  the  Census  for  tax  information,  and 
these  final  regulations  are  an  update  of 
those  regulations. 

Explanation  of  Provisions 

In  preparation  for  the  1992  Economic 
and  Agricultural  Censuses,  the  original 
request  by  the  Bureau  of  the  Census  for 
additional  items  of  return  information 
indicated  several  areas  in  which 
changes  to  existing  Bureau  access  to  tax 
return  information  either  would  improve 
present  statistical  programs  or  were 
necessary  to  implement  new  programs. 

For  these  programs,  the  Bureau 
requested  the  following  additional 
information  from  the  forms  and  returns 
filed  by  individuals  and  businesses: 

(a)  The  total  asset  figures  from 
corporate  and  partnership  returns; 

(b)  The  answers  to  the  material 
participation  questions  and  the 
agricultural  activity  code  on  the  Form 
1040.  Schedule  F; 

(c)  The  business  description; 

(d)  Identities  of  all  shareholders  of 
Subchapter  S  corporations; 

(e)  Identities  of  all  members  of  a 
partnership; 

(f)  Information  from  the  Form  1120 
identifying  officers  or  corporations; 

(g)  Stock  and  equity  interests  of 
shareholders  and  partners;  and 

(h)  Certain  special  income  figures 
shown  on  the  returns. 

In  addition,  the  Bureau  requested  that 
the  final  regulations  require  officere  or 
employees  of  the  Service  to  disclose  the 
following  information  from  the  forms 
and  returns  filed  by  individuals  and 
businesses: 

(a)  The  Form  8814  code  indicator. 

(b)  The  physical  location  of  a  trade  or 
business, 

(c)  The  business  address  on  Schedule 
C. 

Also,  the  Bureau  requested  that  the 
reference  in  the  temporary  and  proposed 
regulations  to  the  master  file  tax 
account  number  be  changed  to  the 
master  file  tax  account  code  (MFT),  and 
the  total  of  IRA  distributions  be  dropped 
from  the  list  of  return  information 
disclosed  to  the  Bureau  of  the  Census 
for  the  purpose  of  conducting  and 
preparing  intercensal  estimates  of 
population  and  income. 

All  of  these  requests  by  the  Bureau  of 
the  Census  are  reflected  in  the  Hnal 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(d)  of  the 


Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  IHireuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  proposed 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  cdlnment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Paul  W.  Winkler  of  the 
O^ice  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  pereonnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Alimony.  Bankruptcy,  Child 
support.  Continental  shelf,  Courts. 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements 
Statistics,  Taxes. 

Adoption  of  Amendments  to  the 
Regulations 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  for  part  301 
is  amended  by  removing  the  citation  for 
§  301.6103(j)(l)-lT  and  continues  to  read 
in  part  as  follows: 

Authority:  Sec.  7805. 1.R.C.  1954;  68A  Stat. 
917:  28  U.S.C.  7805  •   '   '  Section 
3(n.6103(j)llH  also  issued  under  26  U.S.C. 
6103(i)*  •  • 

§  301.6103  tiHT    IRemovadl 
Par.  2.  Section  301.6103(j)-T  is 

removed. 
Par.  3.  Section  301.6103(j)(l)-l. 

paragraphs,  (b)(1)  through  (b)(3)  are 

revised  to  read  as  follows: 

§  301.6103(JM1>-1    DIacloaures  of  return 
InformatJon  to  officers  «r>d  employees  of 
tt»e  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 
«        «        *        •        • 

(b)  Disclosure  of  return  information  to 
officers  and  employees  of  the  Bureau  of 
the  Census.— [1]  Officers  or  employees 
of  the  Service  will  disclose  the  following 
return  information  reflected  on  returns 
of  an  individual  taxpayer  to  officers  and 
employees  of  the  Bureau  of  the  Census 
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for  purposes  of.  but  only  to  the  extent 
necessary  in,  conducting  and  preparing, 
as  authorized  by  chapter  5  of  title  13, 
United  States  Code,  intercensal 
estimates  of  population  and  income  for 
all  geographic  anas  included  in  the 
population  estimates  program  and 
demographic  statistics  programs, 
censuses,  and  related  program 
evaluation — 

(i)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)  of  the 
Code),  validity  code  with  respect  to  the 
taxpayer  identifying  number  (as 
described  in  section  6109),  and  taxpayer 
identity  information  of  spouse  and 
dependents,  if  reported; 

(ii)  District  office  and  service  center 
codes; 

(iii)  Marital  status; 

(ivj  Number  and  classification  of 
reported  exemptions; 

(v)  Wage  and  salary  income; 

(vi)  Dividend  income: 

(vii)  Interest  income: 

(viii)  Gross  rent  and  royalty  income; 

(ix)  Total  of— 

(A)  Wages,  salaries,  tips,  etc 

(B)  Interest  income, 

(C)  Dividend  income. 

(D)  Alimony  received. 

(E)  Business  income, 

(F)  Pensions  and  annuities, 

(G)  Income  from  rents,  royalties, 
partnerships,  estates,  trusts,  etc., 

(H)  Farm  income, 

(I)  Unemployment  compensation,  and 

(1)  Total  Social  Security  benefits, 
(x)  Adjusted  gross  income: 

(xi)  Type  of  tax  return  filed; 

(xii)  Entity  code: 

(xiii)  Code  indicators  for  Form  1040. 
Form  8814.  Schedules  A.  C,  D,  E.  F.  and 
SE; 

(xiv)  Posting  cycle  date  relative  to 
filing:  and 

(xv)  Social  Security  benefits. 

(2)  Officers  or  employees  of  the 
Service  will  disclose  to  officers  and 
employees  of  the  Bureau  of  the  Census 
for  purposes  ot  but  only  to  the  extent 
necessary  in,  conducting,  as  authorized 
by  chapter  5  of  title  13,  United  States 
Code,  demographic,  economic,  and 
agricultural  statistics  programs  and 
censuses  and  related  program 
evaluation — 

(i)  From  the  business  master  files  of 
the  Service,  the  taxpayer  name  directory 
and  entity  records  consisting  of 
taxpayer  identity  information  (as 
defined  in  section  6103(b)(6))  with 
respect  to  taxpayers  engaged  in  a  trade 
or  business,  the  principal  industrial 
activity  code,  the  filing  requirement 
code,  the  employment  code,  the  physical 
location,  the  service  center  and  district 
and  area  office  codes,  and  monthly 


corrections  of,  and  additions  to,  such 
entity  records; 

(ii)  From  Form  SS-4,  all  return 
information  reflected  on  such  return; 

(iii)  From  an  employment  tax  return — 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the 
employer, 

(B)  Total  compensation  reported 

(C)  Master  file  tax  account  code 
(MFT), 

(D)  Taxable  period  covered  by  such 
return, 

(E)  Employer  code, 

(F)  Docimient  locator  number. 

(G)  Record  code. 

(H)  Total  number  of  individuals 
employed  in  the  taxable  period  covered 
by  the  return, 

(1)  Total  taxable  wages  paid  for 
purposes  of  Chapter  21,  and 

(J)  Total  taxable  tip  income  reported 
for  purposes  of  chapter  21:  and 

(iv)  From  Form  1040,  Schedule  SE— 

(A)  Taxpayer  identifying  number  of 
self-employed  individual, 

(B)  Business  activities  subject  to  the 
tax  imposed  by  chapter  21, 

(C)  Net  earnings  from  farming, 

(D)  Net  earnings  from  nonfarming 
activities, 

(E)  Total  net  earnings  from  self- 
employment  and 

(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2. 

(3)  Officers  or  employees  of  the 
Service  will  disclose  the  following 
business  related  return  information 
refiected  on  the  return  of  a  taxpayer  to 
officers  and  employees  of  the  Bureau  of 
the  Census  for  purposes  ot  but  only  to 
the  extent  necessary  in,  conducting  and 
preparing,  as  authorized  by  chapter  5  of 
title  13.  United  States  Code, 
demographic  economic  and  agricultural 
statistics  programs,  censuses,  and 
surveys.  The  "return  of  a  taxpayer" 
includes,  but  is  not  limited  to.  Form  941: 
Form  990  series;  Form  1040  series  and 
Schedules  C.  F,  and  SE;  Form  1065  and 
all  attending  schedules  and  Form  8825; 
Form  1120  series  and  all  attending 
schedules  and  Form  8825;  Form  851; 
Form  1096;  and  other  business  returns, 
schedules  and  forms  that  the  Service 
may  issue — 

(i)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)  of  the 
Code)  including  shareholder,  partner, 
and  employer  identity  information; 

(ii)  Gross  income,  profits,  or  receipts; 

(iii)  Net  farm  profits; 

(iv)  Sales  of  hvestock  and  produce 
raised: 

(v)  Returns  and  allowances; 

(vi)  Cost  of  labm',  salaries,  and  wages; 

(vii)  Total  assets; 

(viii)  Royalty  bicome; 


(ix)  Interest  income,  including 
portfolio  interest; 

(x)  Rental  income,  including  gross 
rents: 

(xi)  Tax-exempt  interest  income; 

(xii)  Percentage  of  stock  owned  by 
each  shareholder: 

(xiii)  Percentage  of  capital  ownership 
of  each  partner 

(xiv)  Agricultural  activity  code: 

(xv)  Answers  to  material  participation 
questions; 

(xvi)  End-of-year  code; 

(xvii)  Months  actively  operated; 

(xviii)  Principal  industrial  activity 
code,  including  the  business  description; 

(xix)  All  information  on  Schedule  E 
filed  with  Form  1120  series; 

(xx)  Total  number  of  documents  and 
the  total  amount  reported  on  the  Form 
1096  transmitting  Forms  1099-MISC; 

(xxi)  Form  941  indicator  and  business 
address  on  Schedule  C;  and 

(xxii)  Consolidated  return  indicator. 

MkkMl ).  Maqiln'. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  November  21, 1901. 
KoBuetn  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc  91-29785  RIed  12-13-«;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Hampton  Roads,  nsgulsHon  91-05- 
12) 

Safsty  Zone  Regulations;  AUigator 
River,  Albeniarte  Sound,  NC 

aoency:  Coast  Guard,  DOT. 
ACnoM:  Emergency  rule. 

summary:  Hie  Coast  Guard  is  extending 
the  effective  period  for  the  temporary 
safety  zone  of  one  nautical  mile  around 
the  downed  aircraft  in  the  vicinity  of  the 
mouth  of  the  Alligator  River,  in 
Albemarle  Sound.  The  original  safety 
zone  established  by  Regulation  91-05-11 
was  in  effect  from  6:38  p.m.  on 
November  27. 1991  to  December  4, 1991. 
This  rulemaking  extends  the  effective 
date  to  December  19, 1991.  This 
extension  is  necessary  in  order  for  the 
U.S.  Air  Force  to  ctmtinue  salvage 
operations  in  the  area. 
EFFECTIVE  DATE:  This  regulation  is 
ei^ective  from  12:01  a.m.  on  December  5, 
1901  and  shall  terminate  on  or  about 
December  19, 1991,  unless  sooner 
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(ix)  Interest  income,  including 
portfolio  interest: 

(x)  Rental  income,  including  gross 
rents: 

(xi)  Tax-exempt  interest  income; 

(xii)  Percentage  of  stock  owned  by 
each  shareholder; 

(xiii)  Percentage  of  capital  ownership 
of  each  partner; 

(xiv)  Agricultural  activity  code; 

(xv)  Answers  to  material  participation 
questions; 

(xvi)  End-of-year  code: 

(xvii)  Months  actively  operated; 

(xviii)  Principal  industrial  activity 
code,  including  the  business  description; 

(xix)  All  information  on  Schedule  E 
filed  with  Form  1120  series; 

(xx)  Total  number  of  documents  and 
the  total  amount  reported  on  the  Form 
1096  transmitting  Forms  1099-MISC; 

(xxi)  Form  941  indicator  and  business 
address  on  Schedule  C:  and 

(xxii]  Consolidated  return  indicator. 

K0dMal|.MiBph7. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  November  21,  IWl. 
KefmefB  W.  Gideon, 
Assistant  Secretary  of  the  Treasary. 
(PR  Doc  91-29785  Filed  12-13-91:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Hampton  Road*,  ITagulaHen  91-05- 
12) 

Safety  Zone  Regulattona;  Alligator 
RIveff.  AltMmarte  Sound,  NC 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  for  the  temporary 
safety  zone  of  one  nautical  mile  around 
the  downed  aircraft  in  the  vicinity  of  the 
mouth  of  the  Alligator  River,  in 
Albemarle  Sound.  The  original  safety 
zone  established  by  Regulation  91-05-11 
was  in  effect  from  6:38  p.m.  on 
November  27. 1991  to  December  4, 1991. 
This  rulemaking  extends  tlie  effective 
date  to  December  19, 1991.  This 
extension  is  necessary  in  order  for  the 
U.S.  Air  Force  to  ctmtinue  salvage 
operations  in  the  area. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  12:01  a.m.  on  December  5, 
1901  and  shall  terminate  on  or  about 
December  19, 1991,  unless  sooner 


terminated  by  the  Captain  of  the  Port 
Hampton  Roads,  Virginia. 

FOB  FWrTHER  INFORMATION  CONTACT 

Lt.  J.S.  Dunphy,  Project  Officer,  USCG 
Marine  Safety  Office  Hampton  Roads, 
telephone  number  (804)  441-3294. 

,  Drafting  Loformation 

I !  The  drafters  of  this  regulation  are  Lt. 
J.S.  Dunphy.  project  officer  for  the 
Captain  of  the  Port,  Hampton  Roads, 
and  Lt  M.L  Lombard!,  project  attorney. 
Fifth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

TTie  circumstances  requiring  the 
regulation  is  the  downing  of  an  Air 
National  Guard  F-16  aircraft  in  the 
vicinity  of  the  mouth  of  the  Alligator 
River  in  Albemarie  Sound,  in  the 
approximate  position  of  35-59.3  degrees 
North  and  076-01.1  degrees  West  The 
aircraft  contains  hazardous  material. 
The  safety  zone  consists  of  a  circle,  with 
a  radius  of  one  nautical  mile,  the  center 
of  which  is  the  position  of  the  do%vned 
aircraft.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representative.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
part  165. 

list  of  Subjects  in  33  CFR  Part  165 

II 

I    Harbors.  Marine  safety.  Navigation 

(water).  Security  measures.  Vessels 

Waterways. 

egulation 

In  consideradon  of  the  foregoing, 
subpart  F  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
ontinues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
LS.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
'6.04-1,  e.04-6,  and  160-5. 

2.  A  new  temporary  S  165.T0512  is 
added  to  read  as  follows: 

§165.10512    Safety  Zon«:  Albmnarle 
Sound,  North  Carolina. 

(a)  Location:  The  following  area  is  a 
safety  zone:  The  area  extending  for  one 
nautical  mile  around  the  downed 
aircraft  in  the  vicinity  of  the  mouth  of 
the  Alligator  River  in  Albemarle  Sound 
in  the  approximate  position  of  35-59.3 
degrees  North  and  076-01.1  degrees 
West 

(b)  Effective  date:  This  regulation  is 
effective  at  12.-01  a.m.  on  December  5. 
1991.  It  terminates  on  or  about 


If 


December  19, 1991.  unless  sooner 
terminated  by  the  Captain  of  the  Port 

(c)  Regulations:  (1)  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  on  the  Port  Hampton  Roads, 
Virginia,  or  his  designated 
representative.  The  general 
requirements  of  S  165.23  also  apply  to 
this  regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port  or  this  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Hampton  Roads,  Virginia,  to  act  on  his 
behalf.  The  following  officers  have  been 
designated  by  the  Captain  of  the  Port: 
the  senior  Coast  Guard  boarding  officer 
on  the  vessel  enforcing  the  safety  zone, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office.  Hampton  Roads.  VA.  The 
senior  boarding  officer  on  the  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16.  The  Captain  of  the  Port.  Hampton 
Roads,  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Hampton  Roads. 
Virginia  can  be  contacted  at  telephone 
number  (804)  441-3307. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shaU: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign,  and 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

Dated:  December  5. 1991. 
MT.  PeltingiU, 

Commander,  U.S.  Coast  Guard  Alternate 
Captain  of  the  Port,  Hampton  Roads. 
[FR  Doc  91-29961  Filed  12-13-91:  8:45  am] 
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Coast  Guard 

33  CFR  Part  165 

[COTP  TAMPA  Regulation  91-121] 

Safety  Zone  Regulations;  Old  Sunshine 
Skyway  Bridge,  Tampa  Bay,  FL 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  1000  feet  on 
all  sides  of  the  Old  Sunshine  Skyway 


Bridge.  A  safety  zone  is  needed  to 
protect  persormel  involved  in  the 
demolition  and  removal  of  the  Old 
Sunshine  Skyway  Bridge,  vessels, 
facilities,  and  the  environment  against 
injiuy.  destruction,  or  loss  while 
demolition  and  removal  operations  are 
ongoing.  This  is  an  exclusion  zone  and 
no  traffic  is  authorized  except  for  Coast 
Guard.  Coast  Guard  Auxiliary,  Florida 
Marine  Patrol,  and  Contractor  vessels. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  Thursday, 
November  6. 1991.  6  a.m.  Eastern 
Standard  Time  (e.s.t.).  It  terminates  on 
Thursday.  December  31. 1992,  6  a.m. 
e.s.t 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  S.P.  Metruck.  U.S.  Coast 
Guard  Marine  Safety  Office.  Tampa.  FL. 
at  (813)  228-2188. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
required  to  prevent  injury  to  personnel, 
damage  to  the  vessels,  the  facilities  and 
the  environment. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  S.P.  Metruck.  project  officer 
for  the  Captain  of  the  Port  and 
Lieutenant  J.M.  Losego,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  demolition  and  removal  operation 
requiring  this  regulation  began  on 
Thursday.  November  6. 1991.  6  a.m.  e.s.t. 
This  regulation  is  necessary  to  prevent 
hazard  to  vessels  during  the  demolition 
and  removal  of  the  old  Sunshine 
Skyway  Bridge.  The  Florida  Department 
of  Transportation  contracted  with 
Hardaway  Construction  for  the 
demolition  and  removal  of  the  concrete 
piers  of  the  old  Sunshine  Skyway  Bridge 
beginning  in  November  1991.  It  is 
necessary  to  prohibit  vessel  traffic  from 
approaching  within  1000  feet  of  the  piers 
to  be  demolished  by  blasting.  I'he  safety 
zone  will  be  in  effect  from  Thursday. 
November  6. 1991.  6  a.m.  Eastern 
Standard  Time  (e.s.t.)  to  Thursday. 
December  31. 1992,  6  a.m.  e.s.t. 
Specifically,  the  portion  of  Tampa  Bay 
closed  to  vessel  traffic  is  the  area 
extending  1000  yards  in  all  directions 
from  the  Old  Sunshine  Skyway  Bridge 
piers  being  blasted.  The  safety  zone  will 
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be  marked  by  red  buoys  and  contractor 
vessels  will  be  patrolling  the  perimeter 
of  the  safety  zone.  In  addition,  the 
following  audible  signals  will  be  given: 
A  five  (5)  minute  warning  signal  will  be 
sounded  prior  to  the  commencement  of 
blasting  and  consists  of  a  series  of  one 
(1)  minute  long  siren  or  horn  signals;  the 
blast  signal  will  be  sounded  one  (1) 
minute  prior  to  blasting  and  consists  of 
a  series  of  short  siren  or  horn  signals. 
This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
su^icient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5. 

2.  A  new  S  165.T07121  is  added  to 
read  as  follows: 

§  165.107121    Saftty  Zonr.  Old  Sunshine 
Skyway  Bridge,  Tampa  Bay,  Florida. 

(a)  Location:  The  following  area  is  a 
safety  zone:  1000  yards  on  both  sides  of 
the  Old  Sunshine  Skyway  Bridge  in 
Tampa  Bay,  Florida. 

(b)  Effective  Date:  This  regulation 
becomes  effective  on  Thursday, 
November  6, 1991,  6  a.m.  Eastern 
Standard  Time  (e.s.t.).  It  terminates  on 
Thursday,  December  31, 1992,  6  a.m. 
e.s.t. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  of  S  165.23  of  this 
part,  this  is  an  exclusion  zone  and  no 
traffic  is  authorized  except  for  Coast 
Guard,  Coast  Guard  Auxiliary,  Florida 
Marine  Patrol,  and  authorized 
contractor  vessels. 


Dated:  November  22, 1991. 
M.|.  Schiro, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Tampa,  Florida. 
(FR  Doc.  91-29960  Filed  12-13-91:  8:45  am] 

■HJJNQ  COOC  4t10-14-M 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  ttie 
Army 

36  CFR  Part  327 

Shoreline  Management  Fees  at  Civil 
Works  Projects;  Correction 

AQENCV:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACnON:  Final  rule  correction. 

summary:  This  is  to  correct  an  error 
made  when  this  Final  Rule  appeared  in 
the  Federal  Register,  on  2  December 
1991,  56  FR  61163.  FR  Doc.  91-28772. 
EFFECTIVE  DATE:  December  2, 1991. 
addresses:  HQUSACE,  CECW-ON. 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Darrell  E.  Lewis  (202)  272-0247. 
SUPPLEMENTARY  INFORMATION: 
The  purpose  and  effect  of  this 
correction  is  to  clarify  a  misspelled/ 
misused  word  on  page  61163  in  the  third 
column.  S  327.31.  Shoreline  management 
fee  schedule.  The  word  "removal"  at  the 
end  of  the  5th  line  in  this  section  should 
read  "renewal". 
Kennatli  L.  Denton. 

Army  Liaison  Officer  With  the  Federal 
Register. 
(FR  Doc.  91-29922  Filed  12-13-91;  8:45  am] 

BtLUNQ  COOC  371(MW-M 

LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  202 
[Docket  No.  91-4A] 

Registration  of  Claims  to  Copyright; 
Corrections  and  Technical 
Amendments 

agency:  Library  of  Congress.  Copyright 

Office. 

ACTION:  Final  rule;  corrections  and 

technical  amendments. 

summary:  This  final  rule  is  issued  to 
correct  errors  in  paragraph  designations 
in  a  housekeeping  amendment  document 
published  in  the  Federal  Register  on 
November  26. 1991  at  page  59884.  The 
Copyright  Office  is  also  making 
technical  amendments  necessitated  by 
the  redesignation  of  S  202.3(b)(5)  to 


§  202.3(b](6]  in  the  final  regulations  for 
Group  Registration  of  Serials  published 
on  December  7, 1990,  in  the  Federal 
Register  at  page  50556. 

EFFECTIVE  DATE:  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dorothy  Schrader,  General  Counsel.  U.S. 
Copyright  Office,  Library  of  Congress. 
Washington.  DC  20559.  Telephone  (202) 
707-8380. 

SUPPLEMENTARY  INFORMATIOIC  The 

Copyright  Office  is  correcting  errors  in  a 
housekeeping  amendment  document 
published  in  the  Federal  Register  on 
November  26. 1991  at  page  59884  which 
generally  updated  the  references  in  the 
regulations  to  fees  for  copyright 
services.  Paragraph  designations  in  this 
document  inadvertently  failed  to  take 
account  of  the  redesignation  of 
S  202.3(b)(5)  to  5  202.3(b)(6)  in  the  final 
regulations  for  Group  Registration  of 
Serials  published  on  December  7, 1990  in 
the  Federal  Register  at  page  50556. 

The  Copyright  Office  is  also  making 
further  technical  amendments 
necessitated  by  the  redesignation  of 
§  202.3(b)(5)  to  S  202.3(b)(6)  in  the  final 
regulations  for  Group  Registration  of 
Serials. 

List  of  Subjects  in  37  CFR  Part  202 

Claims.  Copyright. 

PART  202— [CORRECTED] 

A.  The  Copyright  Office  is  correcting 
two  designation  errors  in  the 
amendatory  language  for  {  202.3 
concerning  fees  which  appeared  in  the 
Federal  Register  on  November  26, 1991 
at  page  59884. 

§202.3    [Amendedl 

On  page  59885  in  amendatory 
instruction  No.  2  for  §  202.3.  the 
paragraph  designation  (b)(5)(ii)(C)  is 
incorrect.  It  should  read  (b)(6)(ii)(C).  The 
paragraph  designation  (C)(2)  is 
incorrect.  It  should  read  (c)(2) 
introductory  text. 

B.  In  consideration  of  the  foregoing, 
part  202  of  37  CFR  chapter  II,  would  be 
amended  in  the  manner  set  forth  below. 

PART  202— [AMENDED] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Sec.  702,  90  Stat.  2541. 17  U.S.C 
702:  SS  202.3  and  202.20  are  also  issued  under 
17  U.S.C.  407  and  408. 

9202.3    [Amended] 
Section  202.3  is  amended  as  follows: 

2.  In  paragraph  (b)(3)(ii)  remove 
"(b)(5)"  and  add  in  its  place  "(b)(6)". 


FEDERAL  C 
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§  202.3(b)(6)  in  the  final  regulations  for 
Group  Registration  of  Serials  published 
on  December  7. 1990,  in  the  Federal 
Register  at  page  50556. 

EFfECTlVE  DATE:  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dorothy  Schrader.  General  Counsel.  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559.  Telephone  (202) 
707-8380. 

SUPFt^MENTARY  INFORMATION:  The 
Copyright  Office  is  correcting  errors  in  a 
housekeeping  amendment  document 
published  in  the  Federal  Register  on 
November  26, 1991  at  page  59884  which 
generally  updated  the  references  in  the 
regulations  to  fees  for  copyright 
services.  Paragraph  designations  in  this 
document  inadvertently  failed  to  take 
account  of  the  redesignation  of 
S  202.3(b)(5)  to  §  202.3(b)(6)  in  the  final 
regulations  for  Group  Registration  of 
Serials  published  on  December  7, 1990  in 
the  Federal  Register  at  page  50556. 

The  Copyright  Office  is  also  making 
further  technical  amendments 
necessitated  by  the  redesignation  of 
§  202.3(b)(5)  to  §  202.3(b)(6)  in  the  final 
regulations  for  Group  Registration  of 
Serials. 

List  of  Subjects  in  37  CFR  Part  202 

Claims,  Copyright. 

PART  202— [CORRECTED] 

A.  The  Copyright  Office  is  correcting 
two  designation  errors  in  the 
amendatory  language  for  §  202.3 
concerning  fees  which  appeared  in  the 
Federal  Register  on  November  26, 1991 
at  page  59884. 

§202.3    [AfTMiKted] 

On  page  59885  in  amendatory 
instruction  No.  2  for  S  202.3,  the 
paragraph  designation  (b)(5)(ii)(C)  is 
incorrect.  It  should  read  (b)(6)(ii)(C).  The 
paragraph  designation  (C)(2)  is 
incorrect.  It  should  read  (c)(2) 
introductory  text. 

B.  In  consideration  of  the  foregoing, 
part  202  of  37  CFR  chapter  II,  would  be 
amended  in  the  manner  set  forth  below. 

PART  202— [AMENDED] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Sec.  702,  90  Staf.  2541, 17  U.S.C. 
702:  SS  202.3  and  202.20  are  also  issued  under 
17  U.S.C.  407  and  408. 

§202.3    (Amended] 
Section  202.3  is  amended  as  follows: 

2.  In  paragraph  (b)(3)(ii)  remove 
"(b)(5)"  and  add  in  its  place  "(b)(6)". 


3.  In  paragraph  (b)(6)(ii)  remove 
"§  202.3(b)(5)"  and  add  in  its  place 
"5  202.3(b)(6)." 

4.  In  paragraph  (b)(e)(ii)(C)  remove 
"(b)(5)(i)(E)"  and  add  in  its  place 
'•(b)(6)(i)(E)". 

5.  In  footnote  6  to  paragraph  (c)(2) 
remove  "(b)(5)"  and  "(b)(5)(i)(E)"  and 
add  in  their  place  "(b)(6)"  and 
"{b)(6)(i)(E)"  respectively, 

§202.20    (Amended] 

6.  In  9  202.20(c)(2)(xvii)  remove 
"202.3(b)(5)"  and  add  in  its  place 
"202.3(b)(6)." 

Dated:  December  10. 1991. 
Ralph  Oman, 
Register  of  Copyrights. 
|FR  Doc  91-29892  Filed  12-13-91;  8:45  am] 

eauNO  CODE  t41l>-07-N 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21  and  74 

(Gen.  Docket  No.  90-54.  DA  91-1511] 

Multipoint  Distribution  Service, 
Multictiannel  Multipoint  DistritHJtion 
Service.  Instructional  Television  Fixed 
Service,  Private  Operational- 
Microwave  Fixed  Service,  and  Cable 
Television  Relay  Service;  Use  of  the 
Frequencies  In  tt>e  2.1  and  2.5  GHz 
Band 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  correction.     . 

summary:  This  Erratum  corrects  errors 
made  in  the  Second  Report  and  Order  in 
Gen.  Docket  No.  90-54.  FCC  91-302 
(released  Oct.  25, 1991),  56  FR  57808, 
November  14, 1991,  FR  Doc.  91-26668. 
EFFECTIVE  DATE:  January  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Jane  Hinckley,  Mass  Media  Bureau, 

Policy  and  Rules  Division,  (202)  632- 

7792. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  this  Erratum  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street,  NW.,  room  248, 
Washington,  DC  20554. 

Synopsis  of  Erratum 

1.  The  erratum  revises  portions  of 
9S  21.902  and  74.931  Commission's 
Rules,  as  set  forth  in  the  Second  Report 
and  Order  in  Gen.  Docket  No.  90-54. 


Parts  21  and  74  of  title  47  of  the  U.S. 
Code  of  Federal  Regulations  are 
amended  to  read  as  follows: 

2.  The  Authority  Citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2.  4,  201-205,  20a  215. 
218.  303,  307,  313,  314.  403.  404.  410,  602;  48 
Stat.  1064. 1066, 1070-1073, 1076, 1077, 1080. 
1082. 1063, 1087, 1094. 1098. 1102.  as  amended; 
47  U.S.C  151, 154,  201-205,  208,  215.  2ia  303. 
313,  314.  403,  602;  47  U.S.C.  552. 

3.  Section  21.902  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows; 

§  21.902    Frequency  Interference. 


(i)(l)  For  each  application  for  stations 
in  the  2596-2644  MHz,  2650-2656  MHz. 
2662-2668  MHz.  and  2674-2680  MHz 
frequency  bands  filed  on  or  after 
December  30, 1991,  the  applicant  must 
submit  an  analysis  demonstrating  that 
operation  of  the  applicant's  transmitter 
will  not  cause  hannful  interference  to 
any  existing,  cochannel  and  adjacent- 
channel  D-channel,  E-channel,  F- 
channel,  or  G-channel  Instructional 
Television  Fixed  Service  (ITFS)  station, 
licensed  or  with  a  construction  permit 
authorized,  with  a  transmitter  site 
within  50  miles  of  the  coordinates  of  the 
Multichannel  Multipoint  Distribution 
Service  (MMDS)  or  MDS  H-channel 
station's  proposed  transmitter  site. 

4.  The  Authority  Citation  for  part  74 
continues  to  read  as  follows: 

Autboritj-:  Sections  4,  303,  48  Stat.  1066,  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303,  unless  otherwise  noted.  Interpret  or 
apply  sections  301.  303,  307.  48  Stat.  1061, 
1082,  as  amended.  1083,  as  amended;  47 
U.S.C.  301,  303,  307. 

5.  Section  74.931  is  amended  by 
revising  paragraphs  (h),  (i)  and  {]),  and 
by  adding  paragraph  (k),  to  read  as 
follows: 

§  74.931    Purpose  and  permiseit>te  service. 


(h)  Except  as  specified  in  paragraphs 
(i)  and  (j)  of  this  section,  no  licensee  of  a 
station  in  this  service  may  lease 
transmission  time  or  capacity  to  any 
cable  television  company  either  directly 
or  indirectly  through  an  affiliate  owrned, 
operated,  controlled  by,  or  under 
common  control  with  the  cable 
television  company,  if  the  ITFS  main 
transmitter  station  is  within  20  miles  of 
the  cable  television  company's  franchise 
area  or  service  area,  and  if  the  cable 
television  company  is  the  sole  provider 
of  cable  television  service  in  the 
franchise  area. 

(i)(l)  A  cable  television  company  shall 
be  exempt  from  the  provisions  of 


paragraph  (h)  of  this  section  if  its 
franchise  area  contains  none  of  the 
following: 

(i)  Any  incorporated  place  of  2.500 
inhabitants  or  more,  or  any  part  thereof; 

(ii)  Any  unincorporated  place  of  2,500 
inhabitants  or  more,  or  any  part  thereof; 
or 

(iii)  Any  other  territory,  incorporated 
or  unincorporated,  included  in  an 
urt>anized  area. 

(2)  All  population  statistics  and 
definitions  used  in  qualifying  for  this 
exemption  shall  be  the  most  recent 
available  from  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census.  In  no 
event  shall  any  statistics  resulting  from 
censuses  prior  to  1980  be  used.  The 
Census  Bureau  has  defined  some 
incorporated  places  of  2.500  inhabitants 
or  more  as  "extended  cities."  Such  cities 
consist  of  an  urban  part  and  rural  part. 

(3)  If  the  cable  operator's  franchise 
area  includes  a  rural  part  of  an  extended 
city,  but  includes  no  other  territory 
described  in  this  paragraph,  an 
exemption  shall  apply. 

(j)  'The  provisions  of  paragraph  (h)  of 
this  section  v^U  not  apply  to  rTFS 
excess  capacity  leased  directly  or 
indirectly  to  cable  operators  or  affiliates 
to  provide  locally-produced 
programming  to  cable  headends. 
Locally-produced  programming  is 
programming  produced  in  or  near  the 
cable  operator's  franchise  area  and  not 
broadcast  on  a  television  station 
available  within  that  franchise  area.  A 
cable  operator  or  affiliate  will  be 
permitted  to  lease  FTFS  excess  capacity 
equivalent  to  one  MDS  channel  within 
20  miles  of  the  cable  television  franchise 
area  or  service  area  for  this  purpose, 
and,  within  20  miles  of  the  cable 
television  franchise  area  or  service  area, 
no  more  ITFS  excess  capacity  than  the 
equivalent  of  one  MDS  channel  may  be 
used  by  a  cable  television  company  or 
affiliate  pursuant  to  this  paragraph.  The 
licensee  for  a  cable  operator  providing 
local  programming  pursuant  to  a  lease 
must  include  in  a  notice  filed  with  the 
Mass  Media  Bureau  a  cover  letter 
explicitly  identifying  its  lessee  as  a  local 
cable  operator  or  affiliate  and  stating 
that  the  lease  was  executed  to  facilitate 
the  provision  of  local  programming.  The 
first  lease  notification  for  an  MDS  or 
ITFS  channel  in  an  area  filed  with  the 
Commission  will  be  entitled  to  the 
exemption.  The  limitations  on  the 
equivalent  of  one  MDS  channel  per 
party  and  per  area  include  any  cable/ 
ITFS  operations  grandfathered  pursuant 
to  paragraph  (k)  of  this  section  or  any 
cable/MDS  operations  grandfathered 
pursuant  to  S  21.912(f)  of  this  chapter. 
Local  programming  service  pursuant  to  a 
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lease  must  be  provided  within  one  year 
of  the  date  of  \he  lease  or  one  year  of 
the  grant  of  the  licensee's  application  for 
the  leased  channel(s).  whichever  is  later, 
(k)  Lease  arrangements  between  cable 
and  ITFS  entities  for  which  a  lease  or  a 
firm  agreement  was  signed  prior  to 
February  8. 1990.  will  not  be  subject  to 
the  prohibitions  of  paragraph  (h)  of  this 
section.  Leases  between  cable  television 
entities  and  ITFS  entities  executed  on 
February  8, 1990,  or  thereafter,  are 
invalid. 

List  of  Subjects 

47  CFR  Part  21 

Communications  common  carriers. 
Domestic  public  fixed  radio  services. 

47  CFR  Part  74 

Television  broadcasting, 
experimental,  auxiliary,  and  special 
broadcast  and  other  program 
distributional  services. 

Federal  Communications  Commission. 

Roy  |.  Stewart. 

Chief.  Mass  Media  Bureau. 

[FR  Doc.  91-29981  Filed  12-13-91;  8:45  am] 
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47  CFR  Part  65 

[Common  Carrtar  Docket  No.  S9-624;  FCC 

91-3«»] 

Rapraactibing  tha  AuttKKlzad  Rata  of 
Return  for  Intaratata  Sarvicaa  of  Local 
Exctianga  Carriara 

AaENCY:  Federal  Conununications 
Commission. 

ACTtOM:  Final  rule;  order  on 
reconsideration. 


:  The  Commission  has  adopted 
an  Order  on  Reconsideration  denying 
requests  to  reconsider  its  authorized 
rate  of  return  determination  prescribed 
in  Represcribing  the  Authorized  Rate  of 
Return  for  Interstate  Services  of  Local 
Exchange  Carriers.  Order,  5  FCC  Red 
7507  11990).  55  FR  51423,  December  14. 
1990.  The  Order  on  Reconsideration  also 
clarified  the  relationship  between  the 
authorized  rate  of  return  and  price  cap 
regulation  by  stating  that  the  authorized 
rate  of  return  will  not  be  considered  in 
determining  whether  overall  earnings 
under  price  cap  regulation  are  lawful. 

EFFECTIVE  DATE:  The  authorized  rate  of 

return  took  effect  fanuary  1. 1991.  It 

"continues  in  effect  until  replaced  or 

superseded. 

FOR  FURTHER  INFORMATION  CONTACT 

Sonja  ].  Rifken.  Telephone  (202)  632- 

7500. 


SUPPLEMENTARY  INFORMATION: 

Background 

Represcribing  the  Authorized  Rate  of 
Return  for  Interstate  Services  of  Local 
Exchange  Carriers,  CC  Docket  No.  89- 
624.  5  FCC  Red  7507  (1990).  55  FR  51423 
(1990). 

Refinement  of  Procedures  and 
Methodologies  for  Represcribing 
Interstate  Rates  of  Return  for  AT&T  and 
Local  Exchange  Carriers,  CC  Docket  No. 
87-463,  and  Represcribing  the 
Authorized  Rate  of  Return  for  Interstate 
Services  of  Local  Exchange  Carriers,  CC 
Docket  No.  89-624,  5  FCC  Red  197  (1989). 
55  FR  4820  (1990). 

Refinement  of  Procedures  and 
Methodologies  for  Represcribing 
Interstate  Rates  of  Return  for  AT&T  and 
Local  Exchange  Carriers,  CC  Docket  No. 
87-463,  and  Represcribing  the 
Authorized  Rate  of  Return  for  Local 
Exchange  Carriers,  CC  Docket  No.  89- 
624,  55  FR  10788  (1990). 

Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers.  CC  Docket  No.  87- 
313.  5  FCC  Red  2637  (1991).  56  FR  21612 
(1991). 

Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers,  CC  Docket  No.  87- 
313,  Second  Report  and  Order,  5  FCC 
Red  6786  (1990),  56  FR  42375  (1990). 

Summary  of  Order  on  Reconsideration 

This  is  a  summary  of  the 
Conunission's  Order  on  Reconsideration 
in  Represcribing  the  Authorized  Rate  of 
Return  for  Interstate  Services  of  Local 
Exchange  Carriers,  CC  Docket  No.  89- 
624,  FCC  No.  91-389,  adopted  November 
22. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  full  text  will  be  published  in  the 
FCC  Record  and  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st,  NW.,  Washington.  DC  20037. 

On  September  19. 1990.  this 
Commission  prescribed  an  authorized 
rate  of  return  on  investment  for  local 
exchange  carrier  (LEC)  interstate  access 
of  11.25%.  Represcribing  the  Authorized 
Rate  of  RetiuTi  for  Interstate  Services  of 
Local  Exchange  Carriers,  Order,  5  FCC 
Red  7507  (1990)  (hereinafter  the  1990 
Represcription  Order).  On  January  16, 
1991,  five  parties  filed  petitions  for 
reconsideration  of  the  1990 
Represcription  Order:  The  Bell  Atlantic 
Telephone  Companies,  The  Southern 
New  England  Telephone  Company. 
Southwestern  Bell  Telephone  Company, 
the  United  States  Telephone 
Association,  and  U  S  West 
Communications.  Four  petitioners  seek 
reconsideration  of  the  authorized  rate  of 


return,  claiming  it  is  too  low.  U  S  West 
seeks  clarification  of  the  relationship 
between  the  rate  of  return  and  the 
lawfulness  of  earnings  under  price  cap 
regulation. 

In  the  1990  Represcription  Order,  we 
prescribed  an  authorized,  overall  rate  of 
return  on  investment  for  LEC  interstate 
access  services  of  11.25%.  We 
determined  that  a  reasonable  range  of 
cost  of  equity  estimates  for  interstate 
access  was  12.5%-13.5%.  We  also 
determined  that  the  cost  of  debate  was 
8.8%.  Using  the  composite  cost  of  debt 
and  capital  structure  of  the  Regional  Bell 
Holding  Companies  (RHCs).  we  found 
the  capital  structure  to  be  44.2%  debt 
and  55.8%  equity.  Based  on  our  cost  of 
equity,  cost  of  debt,  and  capital 
structure  findings,  we  calculated  a  range 
of  reasonable  estimates  of  the  interstate 
access  cost  of  capital  of  10.85%-11.4%. 
Out  of  concern  for  infrastructure 
development,  we  prescribed  a  return  in 
the  upper  part  of  this  range:  11.25%. 

In  reaching  these  results,  we  used  the 
RHCs  as  surrogates  for  interstate  access 
service.  We  accorded  the  most  weight  to 
a  series  of  monthly  discounted  cash 
flow  (DCF)  estimates.  These  DCF 
estimates  were  adjusted  upward  for  the 
possibility  that  the  growth  estimate  used 
in  our  DCF  formula  might  somewhat 
understate  investor  expectations  about 
the  RHCs'  cellular  properties  during  the 
January-July  period,  and  thus  understate 
RHC  costs  of  equity.  We  also  found  that 
the  RHC  cost  of  equity  was  probably 
higher  than  the  cost  of  equity  for 
interstate  access  service  due  to  the 
participation  of  RHCs  in  riskier 
nonregulated  activities,  and  accordingly, 
made  a  downward  adjustment  to  the 
cost  of  equity  estimates.  Although 
parties  submitted  a  variety  of  other  cost 
of  equity  estimates  based  on  a  variety  of 
other  surrogates  and  methodologies,  we 
found  them  unpersuasive.  On 
reconsideration,  carriers  challenge  a 
number  of  the  determinations  we  made 
in  reaching  these  conclusions. 

In  the  1990  Represcription  Order,  we 
rejected  parties'  requests  to  adjust  DCF 
calculations  for  flotation  costs  generally, 
and  stated  that  no  carrier  specifically 
demonstrated  a  need  to  recover  actual 
flotation  costs.  On  reconsideration,  we 
again  reject  this  position,  and 
accordingly,  will  not  adjust  for  flotation 
costs. 

In  the  1990  Represcription  Order,  we 
found  unpersuasive  arguments  favoring 
the  use  of  a  quarterly  compounded 
dividend  in  the  DCF.  On 
reconsideration,  we  again  find  these 
arguments  unpersuasive. 

In  the  1990  Represcription  Order,  Bell 
Atlantic  argued  that  the  RHCs  were 
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return,  claiming  it  is  too  low.  U  S  West 
seeks  clarification  of  the  relationship 
between  the  rate  of  return  and  the 
lawfulness  of  earnings  under  price  cap 
regulation. 

In  the  1990  Represcription  Order,  we 
prescribed  an  authorized,  overall  rate  of 
return  on  investment  for  LEC  interstate 
access  services  of  11.25%.  We 
determined  that  a  reasonable  range  of 
cost  of  equity  estimates  for  interstate 
access  was  12.596-13.5%.  We  also 
determined  that  the  cost  of  debate  was 
8.8%.  Using  the  composite  cost  of  debt 
and  capital  structure  of  the  Regional  Bell 
Holding  Companies  (RHCs).  we  found 
the  capital  structure  to  be  44.2%  debt 
and  55.8%  equity.  Based  on  our  cost  of 
equity,  cost  of  debt,  and  capital 
structure  findings,  we  calculated  a  range 
of  reasonable  estimates  of  the  interstate 
access  cost  of  capital  of  10.85%-11.4%. 
Out  of  concern  for  infrastructure 
development,  we  prescribed  a  return  in 
the  upper  part  of  this  range:  11.25%. 

In  reaching  these  results,  we  used  the 
RHCs  as  surrogates  for  interstate  access 
service.  We  accorded  the  most  weight  to 
a  series  of  monthly  discounted  cash 
flow  (DCF)  estimates.  These  DCF 
estimates  were  adjusted  upward  for  the 
possibility  that  the  growth  estimate  used 
in  our  DCF  formula  might  somewhat 
understate  investor  expectations  about 
the  RHCs'  cellular  properties  during  the 
January-July  period,  and  thus  understate 
RHC  costs  of  equity.  We  also  found  that 
the  RHC  cost  of  equity  was  probably 
higher  than  the  cost  of  equity  for 
interstate  access  service  due  to  the 
participation  of  RHCs  in  riskier 
nonregulated  activities,  and  accordingly, 
made  a  downward  adjustment  to  the 
cost  of  equity  estimates.  Although 
parties  submitted  a  variety  of  other  cost 
of  equity  estimates  based  on  a  variety  of 
other  surrogates  and  methodologies,  we 
found  them  unpersuasive.  On 
reconsideration,  carriers  challenge  a 
number  of  the  determinations  we  made 
in  reaching  these  conclusions. 

In  the  1990  Represcription  Order,  we 
rejected  parties'  requests  to  adjust  DCF 
calculations  for  flotation  costs  generally, 
and  stated  that  no  carrier  specifically 
demonstrated  a  need  to  recover  actual 
flotation  costs.  On  reconsideration,  we 
again  reject  this  position,  and 
accordingly,  will  not  adjust  for  flotation 
costs. 

In  the  1990  Represcription  Order,  we 
found  unpersuasive  arguments  favoring 
the  use  of  a  quarterly  compounded 
dividend  in  the  DCF.  On 
reconsideration,  we  again  find  these 
arguments  unpersuasive. 

In  the  1990  Represcription  Order,  Bell 
Atlantic  argued  that  the  RHCs  were 
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inappropriate  surrogates  for  interstate 
access  service  because  RHC 
diversification  created  a  "portfolio 
effect."  The  "portfolio  effect"  theorizes 
that,  by  including  assets  whose  returns 
;are  less  than  perfectly  correlated  in 
investment  portfolios,  investors  reduce 
the  variability  in  their  overall  portfolio 
return.  We  continue  to  find  it  highly 
unlikely  that  diversiflcation  into  foreign, 
and  nonregulated,  competitive 
operations  could  lower  the  business  risk 
for  an  RHC  as  a  whole  below  the 
business  risk  of  its  relatively  low-risk 
regulated  telephone  business. 

Some  parties  in  the  1990 
Represcription  Order  argued  that  any 
use  of  RHC  data  in  a  DCF  formula 
would  be  inappropriate  because  of  the 
"cellular  phenomenon."  They  posited 
that  the  "cellular  phenomenon"  would 
cause  any  DCF  calculation  performed 
using  RHC  data  to  significantly 
understate  the  cost  of  capital  for  the 
RHC  because  the  RHC  growth  rates  then 
available  did  not  adequately  account  for 
investor  expectations  about  the  RHCs' 
cellular  properties.  We  found  that  the 
cellular  phenomenon  does  not  require  us 
to  discard  the  DCF  formula,  but  merely 
to  adjust  the  formula  inputs  to  remove 
the  effects  of  cellular.  No  party  provides 
persuasive  arguments  on 
reconsideration  which  dissuade  us  of 
this  view.  Also,  no  party  has  shown  why 
we  must  further  adjust  upward  our  DCF 
estimates. 

On  reconsideration,  we  find  that  the 
adjustment  that  we  made  to  the  growth 
component  in  our  DCF  formula  was 
entirely  consistent  with  the  efficient 
market  hypothesis,  the  DCFs  underlying 
premise.  Making  an  adjustment  to  the 
growth  component  of  the  DCF  formula 
in  no  way  denies  the  principle  that  all 
relevant  information  is  incorporated  into 
the  price  of  the  stock. 

In  the  1990  Represcription  Order,  we 
stated:  "(M)arket-to-book  ratios  greater 
than  one  have  been  viewed  traditionally 
as  possible  indicators  that  the 
company's  return  is  greater  than  its 
required  return.  The  high  market-to- 
book  ratios  that  the  RHCs  enjoy  today 
are  probably  related  to  their 
nonregulated  activities  and  tell  us  little 
about  the  required  return  on  interstate 
access  services."  1990  Represcription 
Order.  5  FCC  Red  at  7520.  We  believe 
that  our  statement  about  market-to-book 
ratios  does  not  undercut  our  reliance  on 
the  RHCs  as  surrogates  for  interstate 
access.  In  the  1990  Represcription  Order, 
we  acknowledged  that  the  RHCs  were 
more  diverse  today  than  they  were  in 
1986.  but  found  that  they  remained 
adequate  surrogates  for  interstate 
access.  Our  observation  that  some  of  the 


stock  value  reflected  in  RHC  market-to- 
book  ratios  was  "probably  related"  to 
diversified  activities  is  entirely 
consistent  with  that  determination. 

After  careful  examination  of  SWB's 
study  which  allegedly  demonstrates  that 
the  DCF  produces  uru^easonable  results, 
we  conclude  that  the  study  proves 
nothing  about  whether  the  DCF  method 
produces  reliable  and  reasonable 
results. 

On  reconsideration,  we  continue  to 
find  SWB's  price  appreciation  and 
price/earnings  projections  for  its  multi- 
stage DCF  formula  improbable. 

We  find  fault  with  SWB's  submission 
of  alternative  applications  of  the  risk 
premium  method  to  produce  cost  of 
equity  estimates  because  the  academic 
studies  used  to  determine  the 
relationship  of  interest  rates  and  risk 
premiums  do  not  support  its  hypothesis. 

In  the  1990  Represcription  Order,  we 
examined  and  rejected  the  CAPM 
studies  submitted.  SWB  takes  issue  with 
the  Commission's  criticism  of  the  Value 
Line  betas  used  in  the  CAPM  studies. 
We  addressed  and  rejected  SWB's 
argument  about  Value  Line  betas  in  the 
1990  Represcription  Order  proceeding. 
We  also  reject  contentions  that  the 
Value  Line  adjustment  of  beta  produces 
"forward-looking"  betas. 

In  the  1990  Represcription  Order, 
USTA  used  a  cluster  analysis  to  select  a 
group  of  comparable  firms  for  producing 
costs  of  equity  for  interstate  access.  On 
reconsideration,  we  continue  to  find  the 
USTA  study  insufficient. 

We  reaffirm  our  conclusion  that  a 
44.2%  debt/55.8%  equity  capital 
structure  is  well  within  the  limits 
traditionally  considered  acceptable  for 
regulated  telephone  operations,  and  is 
therefore,  reasonable  for  purposes  of 
calculating  and  industry-wide  allowed 
rate  of  return  for  interstate  access 
services.  We  also  affirm  our  view  that  a 
large  portion  of  debt  issued  to  Employee 
Stock  Ownership  Flans  (ESOP)  is  rightly 
attributable  to  regulated  operations 
because  BOC  employees  make  up  about 
90%  of  the  RHC  workforce. 

We  reject  U  S  West's  contention  that 
we  should  exclude  certain  of  its  debt 
obligations  simply  because  the  reporting 
of  those  obligations  was  affected  by  an 
accounting  change,  FASB  94. 

We  reject  again  the  parties' 
contentions  that  the  relationship 
between  interest  rates  and  cost  of  equity 
requires  us  to  prescribe  a  rate  of  return 
at  or  above  the  previously  prescribed 
12%. 

We  acknowledge  that  interest  rates 
are  the  most  readily  observable 
evidence  of  the  cost  of  capital.  They 
indicate  with  precision  the  current  cost 


of  debt.  Determining  the  cost  of  equity 
on  the  basis  of  interest  rates,  however, 
requires  the  determination  of  a  risk 
premium.  Unfortunately,  risk  premiums 
are  not  directly  observable:  the  size  of 
the  risk  premium  applicable  to  any 
particular  company's  equity  at  any  point 
in  time  is  generally  as  controversial  as 
any  other  method  of  estimating  cost  of 
equity.  The  undeniably  correct 
observation  that  the  risk  premium 
inherent  in  the  1990  prescription  is 
smaller  than  the  risk  premium  inherent 
in  the  1986  prescription  is  not.  as  the 
LECs  contend,  proof  that  the  1990 
prescription  is  unreasonably  low. 

The  arguments  regarding  competition 
and  infrastructure  issues  were  analyzed 
and  discussed  in  considerable  detail  in 
the  1990  Represcription  Orden  we  have 
been  provided  with  no  reason  to  alter 
our  conclusions  with  respect  to  these 
issues. 

U  S  West  requests  this  Commission  to 
state  that  the  authorized  rate  of  return 
has  no  role  in  determining  whether 
overall  earnings  under  price  cap 
regulation  are  lawful.  U  S  West  is 
correct  that  the  authorized  rate  of  return 
will  not  be  considered  in  determining 
whether  overall  earnings  under  price 
cap  regulation  are  lawful. 

We  find  petitioners  present  no 
persuasive  evidence  that  would  lead  us 
to  reconsider  our  authorized  rate  of 
return  determination,  and  deny  the 
petitions  for  reconsideration  on  this 
issue.  We  grant  U  S  West's  petition  to 
the  extent  it  seeks  clarification  of  the 
rate  of  return/price  cap  regulation 
relationship,  and  clarify  that  the 
authorized  rate  of  return  may  not  be 
used  to  prove  the  unreasonableness  of  a 
price  cap  carrier's  overall  earnings. 

Accordingly,  It  is  ordered,  pursuant  to 
sections  1.  4(i),  4(j)  201-205,  and  405  of 
the  Communications  Act  of  1934.  as 
amended  47  U.S.C.  151. 154(i),  154(j), 
201-205,  and  405,  That  the  Petitions  for 
Reconsideration  seeking  reconsideration 
of  the  authorized  rate  of  return  of  the 
Bell  Atlantic  Companies,  Southern  New 
England  Telephone  Company, 
Southwestern  Bell  Telephone  Company, 
United  States  Telephone  Association, 
and  U  S  West  Communications,  are 
denied. 

//  is  further  ordered.  That  the  Petition 
for  Reconsideration  of  U  S  West 
Communications  seeking  clarification  on 
the  relationship  between  the  authorized 
rate  of  return  and  price  cap  regulation  is 
granted. 

List  of  Subjects  io  47  CFR  Part  65 

Communications  common  carriers, 
rate  of  return. 
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Federal  Communications  Commission. 
Donna  R.  Saarcy. 
Secretary. 

[FR  Doc.  81-29601  Filed  12-13-Sl:  8:45  am] 
■KiiNe  COOK  cria-ai-M 

47CFRPart73 

[MM  Docket  Na  91-257;  RM-7779] 

Radio  Broadcasting  Servlcea;  Venica, 
FL 

AOENCV:  Federal  Communications 

Commission. 

action:  Ftnal  rule. 

SUMMAHV:  This  document  substitutes 
Channel  221C3  for  Channel  221A  at 
Venice,  Florida,  and  modifies  the  license 
for  Station  WCTQ(FM)  to  specify 
operation  on  the  higher  class  channel,  at 
the  request  of  Asterisk  Radio.  Inc.  See 
56  FR  46145.  September  10, 1991. 
Channel  221C3  can  be  allotted  to  Venice 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.5  kilometers  (5.9  miles)  north,  in  order 
to  avoid  a  short  spacing  to  Station 
WYFO.  Channel  220C3,  Lakeland. 
Florida.  The  coordinates  are  North 
Latitude  27-10-55  and  West  Longitude 
82-26-40.  With  this  action,  this 
proceeding  is  terminated. 
EFFlcnvE  OATR  January  23. 1992. 
FOR  FUKTHEM  INFORMATIOH  CONTACT: 
Nancy  ).  Walls.  Mass  Media  Bureau, 

(202)  e34-e53a 

SUPMBSBITAIIV  MFOmiATIOK  This  is  H 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-257. 
adopted  November  26, 1991.  and 
released  December  9, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washingtoa  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW.  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMEND£D] 

1.  The  authority  citation  for  part  73 
continues  to  read  ss  follows: 
Avtkority:  47  U.&C  154.  309. 


973.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  221 C3  at  Venice. 


Federal  Communications  Commission. 
MickMl  C  Ri]«ar, 

Assistartt  Chief.  Allocations  BrancK  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  91-29671  Filed  12-13-91;  8:45  am) 
BNJJNO  COOK  tris-ai-M 


47  CFR  Part  73 

[MM  Docket  No.  91-254;  RM-7463) 

Radio  Broadcasting  Servlcas;  Hayden, 
iO 

AOCNCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

■UMMAWV:  This  document  substitutes 
Channel  233C  for  Channel  233A  at 
Hayden,  Idaho,  and  modifies  the 
construction  permit  for  Station 
KKCH(FM}  to  specify  operation  on  the 
higher  powered  channel,  at  the  request 
of  North  Idaho  Broadcasting  Company. 
See  56  FR  46142,  September  10, 1991. 
Channel  233C  can  be  allotted  to  Hayden 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  site  specified  in  the 
construction  permit  for  Station  KKCH. 
The  coordinates  for  this  allotment  are 
North  Latitude  47-43-54  and  West 
Longitude  116-43-46.  Concurrence  of  the 
Canadian  government  has  been 
obtained,  since  Hayden  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Can8dian  border.  With  this  action, 
this  proceeding  is  terminated. 

effective  date:  January  27, 1991. 

FOR  FURTHEfl  INTOWMATION  CONTACT: 
Nancy ).  Walls.  Mass  Media  Bureau. 
(202)  634-653a    . 

SUPMjnKNTARV  INFOWMATWNl  This  IS  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-254. 
adopted  December  3, 1991.  and  released 
December  11. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Do¥«mtown  Copy  Center,  (202)  452-1422. 
1714  2l8t  Street  NW..  Washington,  DC 
20036. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


AoAsrity:  47  U.&C.  154. 309. 


§73J202    (Amsnded) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  233A  and  adding 
Channel  233C  at  Hayden. 

Federal  Communications  Commission. 
Michael  C  Rugsr. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  A  fass  Media  Bureau. 
[FR  Doc.  91-29962  Filed  12-13-91;  8:45  am) 
BSUNB  COOK  artvai-it 


47  CFR  Part  73 

[MM  Docket  No.  90-123;  RM-70321 

Radio  Broadcasting  Sarvices;  Da 
Riddar.LA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 

request  of  West  Central  Broadcasting 
Company,  Inc.,  licensee  of  Station 
KRCH((FM).  Channel  221A.  De  Ridder. 
Louisiana,  substitutes  Channel  221 C3  for 
Channel  221A  at  De  Ridder,  Louisiana, 
and  modifies  KROK(FM)'s  license  to 
specify  operation  on  the  higher 
powdered  channel.  See  55  FR  102S9, 
March  20, 1990.  Channel  221C3  can  be 
allotted  to  De  Ridder  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.6  kilometers  (9.1  miles) 
southwest  to  accommodate  West 
Central's  desired  site.  The  coordinates 
for  Channel  221C3  are  80-46-30  and  93- 
25-00.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  January  27. 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-653a 

SUFMfMENTARV  INFORMATION:  This  18  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Dodcet  No.  90-123. 
adopted  December  3. 1991,  and  released 
December  11. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radiobroadcasting 
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973.202    [Amandadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  233A  and  adding 
Channel  233C  at  Hayden. 

Federal  Communications  Commission. 
Michael  C  Rugar. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  A  fass  Media  Bureau. 
(FR  Doc.  91-29982  Filed  12-13-81;  8:45  am) 
■KJJMB  COOK  •71».«1-lt 


47  CFR  Part  73 

[MM  Docket  No.  90-123;  RU-7032I 

Radio  Broadcasting  Sarvlcas;  D« 
Riddw-.LA 

aoency:  Federal  Communications 
Commission. 

ACTtON:  Final  rule. 

MIMMAHV:  The  Commissicm.  at  the 
request  of  West  Central  Broadcasting 
Company,  Inc.,  licensee  of  Station 
KROK(FM),  Channel  221A.  De  Ridder. 
Louisiana,  substitutes  Channel  221 C3  for 
Channel  221A  at  De  Ridder.  Louisiana, 
and  modifies  lCROK(FKf)*s  license  to 
specify  operation  on  the  higher 
powdered  channel.  See  55  ¥R  10259, 
March  20, 199a  Channel  221C3  can  be 
allotted  to  De  Ridder  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.6  kilometers  (9.1  miles) 
southwest  to  accommodate  West 
Central's  desired  site.  The  coordinates 
for  Channel  221C3  are  80-46-30  and  93- 
25-00.  With  this  action,  this  proceeding 
is  terminated. 

EFFCCnVE  date:  January  27, 1992. 

FOR  FURTHER  INFORMATIOM  CONTACR 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  e34-653a 

SUFMEMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-123. 
adopted  December  3, 1091.  and  released 
December  11. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  221C3  at  De  Ridder. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-29983  Filed  12-13-91:  8:45  am) 

MIXINQ  CODE  •Tia.OI-M 


47  CFR  Part  73 

[MM  Docket  No.  91-41;  RM-7227,  RM-7725] 

Radio  Broadcasting  Services; 
Ridgeland  and  Lady's  Island,  SO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Mattox-Guest  of  South 
Carolina.  Inc..  substitutes  Channel 
285C3  for  Channel  285A  at  Ridgeland, 
South  Carolina,  and  modifies  the  license 
of  Station  WSHG  to  specify  operation 
on  the  higher  class  channel.  Channel 
285C3  can  be  allotted  to  Ridgeland  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  Station  WSHG's 
presently  hcensed  transmitter  site,  at 
coordinates  North  Latitude  32-26-10  and 
West  Longitude  80-55-23.  The  proposal 
of  Mattox-Guest  to  substitute  Channel 
285C3  for  Channel  285A  and  reallot  the 
channel  from  Ridgeland  to  Lady's 
Island,  South  Carolina,  is  dismissed. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  27. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-41. 
adopted  December  3. 1991.  and  released 
December  11. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtowm  Copy  Center,  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC. 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AmendMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  285A 
and  adding  Channel  285C3  at  Ridgeland. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-29984  Filed  12-13-91;  8:45  am] 

BHJJMG  COOC  C71341-M 
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This  secttoo  of  the  FEDERAL  REGISTER 
contains  nolKes  to  the  puMic  o4  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
Is  to  give  JrHerested  persons  m 
opportunity  to  partiopate  In  ttie  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 

DEPARTIIENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-ANE-41] 

Airworthln«sa  [Mrecthras;  Pratt  A 
Whitn«y  Canada  PW100  S«iaa 
T(irt>oprop  Englnea 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  Canada 
(PWC)  PW118A.  PW123.  PW124B. 
PW125B.  and  PW126A  tiirboprop 
engines.  This  AD  would  require  rework 
of  the  existing  2-intercompres8or  case 
(ICC)  and  replacement  of  the  low 
pressure  rotor  speed  (NL)  sensor  port 
sealing  tube  and  external  air-tube 
connecting  the  P2.5/P3  switching-valve 
to  the  rear  inlet  case.  This  proposal  is 
prompted  by  reports  of  internal  oil  Bres 
in  the  ICC.  This  condition,  if  not 
corrected,  could  result  in  Bre  in  the 
engine  nacelle  cavity,  inflight  shutdown, 
and  aircraft  damage. 

DATES:  Comments  must  be  received  no 
later  than  January  15, 1992. 

AOOM8SES:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
91-ANE-41, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299,  or  deliver  in  duphcate  to  Room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Pratt  &  Whitney 
Canada,  Technical  Publications 
Department,  1000  Marie  Victorin, 
Longueuil,  Quebec,  Canada  J4G  lAl. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 


England  Executive  Park.  Burlington, 

Massachusetts. 

FOR  FUNTMCn  INFOfMIATKMI  CONTACT: 

Robert  J.  Ganley,  Engine  Certification 
Office.  ANE-140.  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service.  FAA.  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299, 
(617)  272-5047. 

SUPPtfMENTARY  INFORMATION: 
Insterested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  (Moposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-41".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussion 

There  have  been  13  ICC  fires  on 
PWlOO  series  turboprop  engines.  Four 
of  these  ICC  fires  migrated  into  the 
engine  nacelle  cavity  and  activated  the 
engine  fire  warning  system,  requiring 
night  crew  action  to  extinguish  the  fire. 
In  each  instance,  the  ICC  had  a  2-hole 
internal  air  passage  design  that  was 
inh^duced  by  PWC  SB  20237.  The 
original  ICC  featured  a  19-hole  internal 
air  passage  design.  This  2-hoIe  design 
reduces  scavenging  abihty  and  allows 
oil  to  accumulate  in  the  P2.5  air  cavity. 


The  accumulated  oil  may  ignite, 
resulting  in  an  ICC  fire. 

The  FAA  has  determined  that  ICC  fire 
events  may  cause  the  NL  sensor  port 
sealing  tube  and  the  external  air-tube 
connecting  the  P2.5/P3  switching- valve 
to  the  rear  inlet  case  to  lose  mechanical 
integrity.  This  condition  will  allow  the 
fire  to  migrate  into  the  engine  nacelle 
cavity. 

iTie  proposed  rule  would  require 
rework  of  the  existing  2-hole  air  passage 
ICC  to  a  19-hole  design  to  reduce  the 
risk  of  an  ICC  fire.  The  proposed  rule 
would  also  require  replacement  of  the 
current  sealing  tube  and  external  air 
tube  with  designs  that  would  increase 
their  durability  under  the  high 
temperature  conditions  associated  with 
an  ICC  fire  event. 

The  FAA  has  reviewed  PWC  SB 
20914,  Revision  2,  dated  June  3. 1991. 
which  describes  the  replacement  of  the 
NL  sensor  port  sealing  tube  and  external 
air-tube  connecting  the  P2.5/P3 
switching-valve  to  the  rear  inlet  case. 
The  FAA  has  also  reviewed  PWC  SB 
20957.  Revision  2.  dated  June  10, 1991, 
which  describes  the  rework  of  the 
existing  ICC. 

Since  this  condition  is  likely  to  exist 
or  develop  on  the  other  engines  of  this 
same  type  design,  an  AD  is  proposed 
that  would  require  rework  of  the 
existing  2-hole  design,  and  replacement 
of  the  NL  sensor  port  sealing  tube  and 
external  air-tube  connecting  the  P2.5/P3 
switching-valve  to  the  rear  inlet  case,  in 
accordance  with  the  service  bulletins 
previously  described. 

There  are  approximately  683  PWlOO 
series  turboprop  engines  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  approximately  85  engines 
en  U.S.-regi8tered  aircraft  would  be 
affected  by  this  AD.  It  is  estimated  that 
it  would  take  approximately  8  manhours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $55  per  manhour.  The  FAA 
had  been  advised  that  the  manufacturer 
will  supply  the  required  parts  as  part  of 
a  parts  warranty  program.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$37,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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The  accumulated  oil  may  ignite, 
resulting  in  an  ICC  fire. 

The  FAA  has  determined  that  ICC  fire 
events  may  cause  the  NL  sensor  port 
sealing  tube  and  the  external  air-tube 
connecting  the  P2.5/P3  switching-valve 
to  the  rear  inlet  case  to  lose  mechanical 
integrity.  This  condition  will  allow  the 
fire  to  migrate  into  the  engine  nacelle 
cavity. 

The  proposed  rule  would  require 
rework  of  the  existing  2-hole  air  passage 
ICC  to  a  19-holc  design  to  reduce  the 
risk  of  an  ICC  fire.  The  proposed  rule 
would  also  require  replacement  of  the 
current  sealing  tube  and  external  air 
tube  with  designs  that  would  increase 
their  durability  under  the  high 
temperature  conditions  associated  with 
an  ICC  fire  event. 

The  FAA  has  reviewed  PWC  SB 
20914,  Revision  2,  dated  June  3. 1991, 
which  describes  the  replacement  of  the 
NL  sensor  port  sealing  tube  and  external 
air-tube  connecting  the  P2.5/P3 
switching-valve  to  the  rear  inlet  case. 
The  FAA  has  also  reviewed  PWC  SB 
20957,  Revision  2.  dated  June  10, 1991, 
which  describes  the  rework  of  the 
existing  ICC. 

Since  this  condition  is  likely  to  exist 
or  develop  on  the  other  engines  of  this 
same  type  design,  an  AO  is  proposed 
that  would  require  rework  of  the 
existing  2-hole  design,  and  replacement 
of  the  NL  sensor  port  sealing  tube  and 
external  air-tube  connecting  the  P2.5/P3 
switching-valve  to  the  rear  inlet  case,  in 
accordance  with  the  service  bulletins 
previously  described. 

There  are  approximately  683  PWlOO 
series  turboprop  engines  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  approximately  85  engines 
en  U.S. -registered  aircraft  would  be 
affected  by  this  AD.  It  is  estimated  that 
it  would  take  approximately  8  manhours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $55  per  manhour.  The  FAA 
had  been  advised  that  the  manufacturer 
will  supply  the  required  parts  as  part  of 
a  parts  warranty  program.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$37,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  govenunent  Therefore, 
in  accordance  with  Executive  order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "ma}or 
rule"  under  Executive  order  12291;  (2]  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  Part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority.  48  U.S.C.  13S«(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CFR  11.38. 

$39.13    (AmendMl) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Pratt  A  WhitBe^    ^ -<aMl«:  (Docket  No.  91- 

ANE-41). 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  PW118A,  PW123,  PW124B,  PW125B, 
and  PWlzeA  series  turboprop  engines 
installed  on.  but  not  limited  to  Embraer  EMB- 
120.  DeHavitland  Cash  S  Series  300. 
Aerospatiale  ATR  72.  Pokker  50,  and  British 
Aerospace  ATP  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accompL<ihed. 

To  prevent  an  intercompressor  case  (iCC) 
fire,  fire  in  the  engine  nacelle  cavity,  inAt(|ht 
shutdown,  and  aircraft  damage,  accomplish 
the  following: 

(a)  Replace  the  low  pressure  rotor  speed 
(NL)  sensor  port  sealing;  tube  and  the  external 
air- tube  connecting  the  P2.5/F>3  switching- 
valve  to  the  rear  inlet  case  in  accordance 
with  the  Accomplishment  Instructions  of 
PWC  SB  20914.  Revision  2.  dated  June  3. 1991, 
at  the  next  engine  shop  visit  or  by  March  31. 
1992.  whichever  occurs  first. 

(b)  Rework  the  existing  2-hoIe  air  passage 
ICC  to  a  19-hole  design  in  accordance  with 
the  Accomptishment  Instructions  of  PWC  SB 
20957.  Revision  2,  dated  ]une  la  1991.  at  the 


next  engine  shop  visit  or  by  |une  30. 1904, 
whichever  occurs  first 

(c)  For  the  purpose  of  this  AD.  en^oe  shop 
visit  is  defined  as  the  induction  of  an  engine 
into  a  shop  for  the  conduct  of  maintenance. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(ej  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  and  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
schedule  specified  in  this  AD  may  be 
approved  by  the  Manager  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

All  persons  affected  by  this  directive  who 
have  net  already  received  the  appropriate 
service  dociunents  from  the  manufacturer  can 
obtain  copies  upon  request  to  Pratt  A 
Whitney  Canada,  Technical  Publications 
Department,  1000  Marie  Victorin.  Lx)ngueuiL 
Quiebec  I4G  lAl.  These  documents  may  be 
examined  at  the  FAA.  New  England  Regioa 
Office  of  the  Assistant  Chief  Counsel,  room 
311. 12  New  England  Executive  Park. 
Burlington.  Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
November  20, 1991. 
Michael  Borfitz, 

Acting  Manager,  Engine  andPrvpeUer 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-29915  Filed  12-13-91;  &45  am] 
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14  CFR  Part  39 

[Docfcat  Mo.  91-NM-239-AOI 

Airworthiness  Olrsctivss;  McDonneH 
Douglas  Model  DC-9-80  Series  and 
Model  MD-88  Akptanes 

AdENCy:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

8UMMAMY:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD),  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  and  Model  MD-88  airplanes. 
This  proposal  would  require  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
p.-pscribed  in  this  proposal  are  not  met 
and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
proposal  is  prompted  by  an  accident  in 
which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  runway  due  to 
worn  brakes.  Tlie  actions  specified  by 


,  \ 


the  proposed  AD  are  intended  to 
prevent  loss  of  brake  effectiveness 
during  a  high  energy  RTO,  which  may 
cause  further  incidents/accidents. 

DATIS:  Conunents  must  be  received  by 
February  4. 1992. 

AOOntMKS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-239-AD,  1801  Lind 
Avenue  SW..  Renton,  Washington 
98055-4066. 

RM  FURTMCn  INFOmiATION  CONTACT: 

Andrew  Gfrerer,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office.  ANM-131L  FAA.  Transport     . 
Directorate,  3229  East  Spring  Street 
Long  Beach.  California  90806-2324; 
telephone  (213)  968-5338:  fax  (213)  988- 
5210. 
SUPPLEMENTARY  INTONMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  respoiue  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-23»-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention  Rules  Docket  Na 
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91-NM-239-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

In  1988.  a  McDonnell  Douglas  Model 
DC-10  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed,  and  the 
airplane  ran  off  the  end  of  the  runway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension due  to  extensive  wear.  Fluid 
leaking  from  the  damaged  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
the  methodology  used  in  the 
determination  of  the  allowable  wear 
limits  for  all  transport  category  airplane 
brakes.  Worn  brake  rejected  takeoff 
(RTO)  dynamometer  testing  and 
analyses  were  conducted  fot  the  Model 
DC-10  series  brakes  and  a  new  set  of 
reduced  allowable  wear  limits  was 
established;  the  use  of  these  limits  for 
the  Model  DC-10  is  required  by  AD  90- 
01-01,  Amendment  39-6431  (54  FR  53048, 
December  27, 1989). 

The  FAA  and  the  Aerospace 
Industries  Association  (AlA)  jointly 
developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountability  determination 
validates  brake  wear  limits  with  respect 
to  brake  energy  capacity  only,  and  is  not 
meant  to  account  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  Any  reduction  in  brake 
force  (or  torque)  that  may  develop  over 
time  as  a  result  of  brake  wear  is  to  be 
evaluated  and  accounted  for  as  part  of  a 
separate  rulemaking  project.  The 
guidelines  for  validating  brake  wear 
limits  allow  credit  for  use  of  reverse 
thrust  to  determine  energy  level 
absorbed  by  the  brake  during  the 
dynamometer  test. 

The  FAA  has  requested  that  U.S. 
airframe  manufacturers  (1)  determine 
required  adjustments  in  allowable  wear 
limits  for  all  of  its  brakes  in  use, 

(2)  schedule  dynamometer  testing  to 
validate  wear  limits  as  necessary,  and 

(3)  submit  information  from  items  (1) 
and  (2)  to  the  FAA  so  that  appropriate 
rulemaking  action(s)  can  be  initiated. 

McDonnell  Douglas  Corporation  has 
submitted,  and  the  FAA  has  evaluated, 
a  series  of  dynamometer  test  data  and 
analyses  concerning  brakes  installed  on 
Model  DC-9-80  series  and  Model  MD- 
BS airplanes.  The  FAA  also  witnessed 
some  of  the  dynamometer  tests,  which 
were  conducted  in  October  1990.  Based 
on  this  data,  the  FAA  has  determined 
that  the  maximum  brake  wear  limits 


currently  recommended  in  the 
Component  Maintenance  Manuals  for 
Model  DC-9-80  series  and  Model  MD- 
88  airplanes  are  not  acceptable  as  they 
relate  to  the  effectiveness  of  the  brakes 
during  a  high  energy  RTO.  Further,  these 
limits  are  only  recommended  values. 
The  FAA  has  determined  that  the 
following  criteria  for  Model  DC-9-80 
.  and  Model  MD-88  brakes,  speciRcally 
the  new  maximum  brake  wear  limits 
indicated  in  the  last  column,  are 
necessary: 


Series  airplane  and  Oougias  brake  pan 
No. 

Maximum 
wear  limit 
(inches) 

DC-9-81/82/87  arxl  MD-e8: 
2606892-1 

1.2 

5004321 -3/-4/-5.  all  Tra^MZOid 

0.4 

500432 1  -6,  Bollrwse 

5004321-6.  Trapezoid 

0.5 
0.4 

5004321-10.  Bullnose 

0.4 

5004321-11.  Trapezoid  (Standard) 

5004321-11.  Trapezoid  (Rebalanced)... 
5004321-12.  Trapezoid 

0.5 
0.6 
0.4 

5007898.  Trapezoid 

0.6 

5007898-1 .  Trapezoid.„ 

00-9-83 
2608892-1 

0.6 
0.5 

5007898.  Bullnose 

5007898-1  Trapezoid  

0.4 
0.4 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  incidents/accidents. 

Since  the  unsafe  condition  described 
is  likely  to  exist  on  other  airplanes  of 
this  same  type  design,  the  proposed  AD 
would  require  (1)  inspection  of  certain 
Model  DC-9-80  and  Model  MD-fl8 
landing  gear  brakes  for  wear,  and 
replacement  if  the  new  wear  limits  are 
not  met,  and  (2)  incorporation  of 
specified  maximum  wear  limits  for 
certain  Model  DC-&-80  and  Model  MD- 
88  breaks  info  the  FAA-approved 
maintenance  inspection  program. 

The  maximum  wear  limits  for  Model 
DC-9  series  airplanes  and  C-9  [Military) 
airplanes  were  originally  proposed  in 
Docket  Number  91-NM-78-AD  (56  FR 
21108,  May  7, 1991).  which  included 
wear  limits  for  the  Model  DC-9-80 
series  and  the  MD-88  airplanes.  Since 
issuance  of  that  NPRM.  the  FAA  has 
determined  that,  based  on  new  data 
received  from  the  manufacturer,  the 
brake  wear  limits  for  the  Model  DC-9- 
80  series  and  the  MD-88  airplanes  differ 
significantly  from  the  brake  wear  limits 
for  the  Model  DC-9  series  airplanes  and 
C-9  (Military)  airplanes.  Therefore, 
separate  rulemaking  action  is  taken  in 
this  proposal  to  address  the  brake  wear 


limits  for  the  Model  DC-9-80  series  and 
the  MD-88  airplanes. 

There  are  approximately  870  Model 
DC-9-80  series  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  503 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  fake  approximately  40  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $12,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,142,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule  '  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
if  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Ammdwll 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
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limits  for  the  Model  DC-&-80  series  and 
the  MD-88  airplanes. 

There  are  approximately  870  Model 
DC-9-80  series  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  503 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  40  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $12,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,142,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  {44  FR  11034,  February 
26, 1979];  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [AnwiKted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Federai  RegMw  /  Vol-  56,  No.  241  /  Monday.  December  16.  1991  /  Proposed  Rules 65199 


McDonnell  Dowglat:  Docket  91-NM-238-AD. 

Applicability:  Model  DC-0-80  series  and 
MD--88  airplanes,  equipped  with  brake  part 
numbers  identified  in  paragraph  (a)  of  this 
AD.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  Ad.  inspect  the  brake  having  brakes 
part  numbers  specified,  below,  for  wear.  Any 
brake  worn  more  than  the  maximum  wear 
limit  specified  below  must  be  replaced,  prior 
to  further  flight,  with  a  brake  within  this  limit 


action:  Notice  of  proposed  rulemaking. 


Series  airplane  and  Douglas  tirzke  part 
No. 


CX>»-81  /82/87  and  MD-88: 

2608892-1 

5004321 -3/-4/-5.  all  Trapezoid.. 

5004321-6,  Bullnoee..„ _. 

5004321-6,  Traperoid 

5004321-10,  BuUnoM 


5004321-11.  Trapezoid  (Standard) 

5004321-11.  TrapezKXl  (Rebalanced). 

5004321  -1 2,  Trapeziod _ 

5007898,  Trapeziod 

5007896-1 ,  Trapeziod 

DC-9-83: 

2608892-1 

5007888.  BuUnose 

5007898-1.  Trapezoid 


Maxinnini 
wear  limit 
(Inches) 


1.2 
0.4 
0.5 
0.4 
0.4 
OJ 
0.6 
0.4 
0.6 
0.6 

0.5 
0.4 
0.4 


(b)  Within  180  days  after  the  effective  date 
of  this  AD.  incorporate  the  maximum  brake 
wear  limits  specified  in  paragraph  (a)  of  this 
AD.  into  the  FAA-approved  maintenance 
inspection  program. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate.  The 
request  should  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
December  3. 1991. 

Leroy  A.  Keith,  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Sen-ice. 

[FR  Doc,  91-29908  Filed  12-13-81:  &45  am) 

8ILUNG  COOe  4S10-1S-M 


14  CFR  Part  71 

(Airspace  Docket  No.  91-AWP-17] 

Proposed  Estatriishment  of  Transition 
Area;  IMesquita.  NY 

AQ»«CY:  Federal  Aviation 
Administration  (FAA).  DOT. 


;  This  notice  proposes  to 
establish  a  700  foot  transition  area  at 
Mesquite.  NV.  This  transition  area 
would  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  Mesquite  Airport, 
Mesquite,  NV. 

DATES:  Comments  must  be  received  on 
or  before  January  17, 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
System  Management  Branch,  AWP-530. 
Docket  No.  91-AWP-17,  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region. 
Federal  Aviation  Administration,  room 
6W14, 15000  Aviation  Boulevard, 
Lawndale,  CA. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOfV  FUfrTHCR  INFORMATION  CONTACT: 
Gene  Enstad.  Airspace  Specialist. 
System  Management  Branch.  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (310)  297-0010. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  91- 
AWP-17.''  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  15000  Aviation  Boulevard, 
Lawndale,  California  90281.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NFRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  beiitg 
placed  on  a  mailing  list  for  future 
NPRMS  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  700  foot  transition 
area  at  Mesquite  Airport  NV.  This 
transition  area  will  provide  controlled 
airspace  for  aircraft  executing 
instrument  approach  procedures  to  the 
Mesquite  Airport.  Section  71.181  of  part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Handbook 
7400.6G  dated  September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Ust  of  Subiects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97449,  January  12. 1983):  14 
CFR  11.69. 

2.  §  71.181  is  amended  as  follows: 
Mesquita  Airport  NV  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  the  Mesquite  Airport  (iat. 
36°5006"N..  long.  114'03'16 "W.),  and  within 
l.B  miles  either  side  of  the  Mormon  Mesa 
VORTAC  246°  radial  extending  from  the 
Mesquite  Airport  to  10  miles  southwest  of  the 
Mesquite  Airport. 

Issued  in  Los  Angeles,  California,  on 
December  2. 1991. 

Richard  R.  Lien. 

Manager.  Air  Traffic  Division  Western- 
Pacific  Region. 

|FR  Doc.  91-29912  Filed  12-13-91;  &45  am] 
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Office  of  the  Secretary 

14  CFR  Part  382 

(Docket  No.  47649;  Notice  No.  91-22] 

RIN  210S-AB86 

Nondiscrimination  on  tt>e  Basis  of 
Handicap  in  Air  Travel 

agency:  Office  of  the  Secretary. 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  response  to  a  petition  from 
the  Regional  Airline  Association,  the 
Department  is  proposing  to  amend  its 
rule  on  aircraft  accessibility  to  require 
the  availability  of  on  board  wheelchairs 
in  only  those  aircraft  that  have  more 
than  70  passenger  seats — instead  of 
those  aircraft  that  have  more  than  60 
passenger  seats  as  is  currently  required. 
DATES:  Comments  should  be  received  by 
January  30, 1992.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent 
to  Docket  Clerk,  Docket  No.  47649. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 


20590.  room  4107.  For  the  convenience  of 
persons  who  will  be  reviewing  the 
docket,  it  is  requested  that  commenters 
provide  duplicate  copies  of  their 
comments.  Comments  will  be  available 
for  inspection  at  this  address  Monday 
tlirough  Friday  from  9  a.m.  through  5:30 
p.m.  Commenters  who  wish  the  receipt 
of  their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  date- 
stamp  the  postcard  and  mail  it  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  202  366-9306 
(voice);  202  755-7687  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  6, 1990.  the  Department 
published  in  the  Federal  Register  a  final 
rule  to  implement  the  Air  Carrier  Access 
Act  of  1986  (55  FR  8008).  One  part  of 
that  rule  concerning  aircraft 
accessibility  requires,  among  other 
things,  that  new  aircraft  with  more  than 
60  passenger  seats  have  an  accessible 
lavatory,  whether  or  not  required  to 
have  such  a  lavatory,  be  equipped  with 
an  operable  on-board  wheelchair 
(§  382.21(a)(4)(ii)).  In  addition,  the  rule 
requires  that  new  aircraft  with  more 
than  60  passenger  seats  having  an 
inaccessible  lavatory  have  available 
upon  prior  request  an  operable  on-board 
wheelchair  for  use  by  a  qualified 
handicapped  individual  who  is  able  use 
but  is  unable  to  reach  the  lavatory 
(§  382.21{a)(4)(ii)).  The  rule  also  requires 
that  air  carriers  comply  with  the 
provisions  of  paragraph  (a)(4)  for  all 
aircraft  with  more  than  60  passenger 
seats  within  two  years  of  the  effective 
date  of  the  rule  (§  382.21(b)(2)). 

On  July  19, 1991,  the  Regional  Airline 
Association  (RAA)  petitioned  the 
Department  to  amend  its  rule  on  aircraft 
accessibility  to  require  the  availability 
of  on-board  wheelchairs  in  all  new 
aircraft  and  all  existing  aircraft  as  of 
April  5, 1992,  with  inaccessible 
lavatories  that  have  more  than  70 — 
instead  of  the  currently  required  60 — 
passenger  seats.  In  order  to  implement 
the  requested  change,  RAA  suggested 
that  the  Department  revise 
§§  382.21(a](4)(ii)  and  (b)(2)  to  apply 
only  to  aircraft  with  more  than  70  seats. 
The  Department,  in  the  belief  that  this 
petition  may  have  merit,  is  proposing  to 
make  the  requested  changes.  The  RAA's 
petition  was  published  with  this  notice 
for  the  information  of  commenters. 


Petition  of  the  Regional  Airline 
Association 

Summary  of  Petition 

Pursuant  to  the  rulemaking  procedures  of 
49  CFR  Part  5.  the  Regional  Airline 
Association,  on  behalf  of  its  76  member 
airlines,  hereby  petitions  for  an  amendment 
to  14  CFR  Sections  382.21(a)(4)(ii)  and 
382.21(b)(2).  The  purpose  of  this  petition  is  to 
amend  the  rules  so  that  the  use  and  carriage 
of  on-board  wheelchairs  is  required  only  on 
those  passenger  aircraft  with  more  than  70 
passenger  seats.  Compliance  with  the  current 
rule,  which  would  require  the  carriage  and 
use  of  on-board  wheelchairs  on  commuter 
aircraft  with  more  than  60  seats  by  April  5, 
1992.  is  impractical  and  unsafe. 

The  Rule 

Section  382.21(b)(2)  reads  as  follows: 
Each  carrier,  within  two  years  of  the 
effective  date  of  this  part,  shall  comply  with 
the  provisions  of  paragraph  (a)(4)  of  this 
Section  with  respect  to  all  aircraft  with  more 
than  60  passenger  seats  operated  under  14 
CFR  Part  121. 
Section  382.21(a)(4)(ii)  reads  as  follows: 
The  carrier  shall  ensure  that  an  operable 
on-board  wheelchair  is  provided  for  a  flight 
using  an  aircraft  with  more  than  60  passenger 
seats  on  the  request  (with  the  advance  notice 
as  provided  in  S  382.33(b)(8)  of  a  qualifled 
handicapped  individual  who  represents  to  the 
carrier  that  he  or  she  is  able  to  use  an 
inaccessible  lavatory  but  is  unable  to  reach 
the  lavator>'  from  a  seat  without  the  use  of  an 
on-board  wheelchair. 

The  combination  of  the  two  sections 
referenced  above  creates  a  requirement  that 
on-board  wheelchairs  be  available  for  use  on 
all  passenger  aircraft  with  more  than  60  seats 
by  April  5. 1992. 

The  Use  ofOn-Board  Wheelchairs  is  Not 
Practical  or  Safe  on  Aircraft  With  Fewer 
Than  70  Seats. 

In  its  original  comments  to  the  Notice  of 
Proposed  Rulemaking  on  part  382.  RAA 
expressed  its  concern  about  the  safety  and 
practicality  of  using  on-board  wheelchairs  on 
small  aircraft.  To  a  large  extent.  DOT 
recognized  those  concerns  when  it  limited  the 
requirement  for  the  use  of  on-board  chairs  to 
those  aircraft  with  more  than  60  seats. 

Although  the  60-seat  cut-off  eliminates  the 
overwhelming  number  of  commuter  aircraft 
from  this  requirement,  it  fails  to  recognize  a 
small  number  of  aircraft  in  the  commuter 
fleet  which  are  slightly  larger  than  60  seats, 
yet  the  nearly  identical  to  models  currently 
operated  by  the  same  carriers  in  the  same 
markets.  Since  two  types  of  regional  airline 
aircraft  are  now  flying  with  more  than  60 
seats,  but  with  the  same  interior  physical 
limitations  as  aircraft  with  60  or  fewer  seats. 
RAA  requests  that  S  382.21  be  amended  to 
increase  the  cutoff  for  wheelchair  usage  from 
60  to  70  seats  or.  in  the  alternative,  to  grant  an 
exemption  from  this  requirement  for  the  two 
aircraft  identified  l>elow.  This  rule  change  or 
exemption  would  allow  a  small  number  of 
aircraft  to  be  excluded  from  the  requirement 
of  S  382.21. 
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Petition  of  the  Regional  Airline 
Association 

Summary  of  Petition 

Pursuant  to  the  rulemaking  procedures  of 
49  CFR  Part  5.  the  Regional  Airline 
Association,  on  t)ehalf  of  its  76  member 
airlines,  hereby  petitions  for  an  amendment 
to  14  CFR  Sections  382.21(a)(4)(ii)  and 
382.21(b)(2).  The  purpose  of  this  petition  is  to 
amend  the  rules  so  that  the  use  and  carriage 
of  on-board  wheelchairs  is  required  only  on 
those  passenger  aircraft  with  more  than  70 
passenger  seats.  Compliance  with  the  current 
rule,  which  would  require  the  carriage  and 
use  of  on-board  wheelchairs  on  commuter 
aircraft  with  more  than  60  seats  by  April  5. 
1992.  is  impractical  and  unsafe. 

The  Rule 

Section  382.21(b)(2)  reads  as  follows: 
Each  carrier,  within  two  years  of  the 
effective  date  of  this  part,  shall  comply  with 
the  provisions  of  paragraph  (a)(4)  of  this 
Section  with  respect  to  all  aircraft  with  more 
than  60  passenger  seats  operated  under  14 
CFR  Part  121. 
Section  382.21(a)(4)(ii)  reads  as  follows: 
The  carrier  shall  ensure  that  an  operable 
on-board  wheelchair  is  provided  for  a  flight 
using  an  aircraft  with  more  than  60  passenger 
seats  on  the  request  (with  the  advance  notice 
as  provided  in  S  382.33(b)(8)  of  a  qualified 
handicapped  individual  who  represents  to  the 
carrier  that  he  or  she  is  able  to  use  an 
inaccessible  lavatory  but  is  unable  to  reach 
the  lavator>'  from  a  seat  without  the  use  of  an 
on-board  wheelchair. 

The  combination  of  the  two  sections 
referenced  above  creates  a  requirement  that 
on-board  wheelchairs  be  available  for  use  on 
all  passenger  aircraft  with  more  than  60  seats 
by  April  5. 1992. 

The  Use  of  On-Board  Wheelchairs  is  Not 
Practical  or  Safe  on  Aircraft  With  Fewer 
Than  70  Seats. 

In  its  original  comments  to  the  Notice  of 
Proposed  Rulemaking  on  part  382,  RAA 
expressed  its  concern  about  the  safety  and 
practicality  of  using  on-board  wheelchairs  on 
small  aircraft.  To  a  large  extent.  DOT 
recognized  those  concerns  when  it  limited  the 
requirement  for  the  use  of  on-board  chairs  to 
those  aircraft  with  more  than  60  seats. 

Although  the  60-seat  cut-off  eliminates  the 
overwhelming  number  of  commuter  aircraft 
from  this  requirement,  it  fails  to  recognize  a 
small  number  of  aircraft  in  the  commuter 
fleet  which  are  slightly  larger  than  60  seats, 
yet  the  nearly  identical  to  models  currently 
operated  by  the  same  carriers  in  the  same 
markets.  Since  two  types  of  regional  airline 
aircraft  are  now  flying  with  more  than  60 
seats,  but  with  the  same  interior  physical 
limitations  as  aircraft  with  60  or  fewer  seats, 
RAA  requests  that  S  382.21  be  amended  to 
increase  the  cutoff  for  wheelchair  usage  from 
60  to  70  seats  or,  in  the  alternative,  to  grant  an 
exemption  from  this  requirement  for  the  two 
aircraft  identified  below.  This  rule  change  or 
exemption  would  allow  a  small  number  of 
aircraft  to  be  excluded  ht)m  the  requirement 
of  i  382.21. 
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The  preamble  to  the  DOT  Final  Rule  stated 
that  "RAA's  concerns  about  the  use  of  on- 
board chairs  in  small  aircraft  are  moot,  since 
the  rule  will  require  on-board  chairs  only  in 
aircraft  with  accessible  lavatories,  which 
small  commuter  aircraft  typically  do  not 
have."  (55  FR  8034;  March  6, 1990).  The 
preamble  goes  on  to  state,  "In  the  multiple 
aisle  envirorunent  of  widebody  aircraft  in 
which  accessible  lavatories,  and  hence  on- 
board chairs,  are  required,  flight  attendant 
crews  are  larger  than  in  other  aircraft  and 
conflicts  with  other  flight  attendant  functions 
(e.g..  meal  and  beverage  service]  are  less 
likely  to  occur."  Clearly,  DOT  did  not 
envision  that  the  narrow  aisle,  short  haul 
commuter  type  aircraft  would  be  subject  to 
the  on-board  chair  requirement,  yet  the  Final 
Rule  requires  that  chairs  would  be  provided 
on  two  aircraft  used  by  commuter  operators. 
In  addition  to  the  meal  and  beverage  service 
mentioned  by  DOT.  RAA  believes  that  the 
primary  responsibilities  of  the  flight 
attendants,  passenger  assistance  in 
emergencies  and  firefighting.  could  be 
impeded  by  allowing  on-board  wheelchairs 
on  commuter  size  aircraft. 

The  specific  regional  airline  aircraft 
impacted  by  the  rule  are  the  Aerospatiale/ 
Aeritalia  ATR-72  and  the  British  Aerospace 
Advanced  Turboprop  (ATP).  The  ATR-72  is 
currently  in  service  with  AMR  Eagle  in  San 
|uan,  Chicago  and  Nashville  and  with  Trans 
States  Airlines  (Trans  World  Express)  in  St. 
Louis.  As  can  be  seen  from  the  attached 
graphic,  the  ATR-72  has  the  same  fuselage 
cross  section  as  the  SO-seat  ATR-42. ' 
Problems  associated  with  use  of  wheelchairs 
on  the  ATR-72  are  identical  to  those  involved 
in  using  wheelchairs  on  the  ATR-42.  Thus, 
the  same  practical  difficulties  with  the  use  of 
an  on-board  wheelchair  are  evident  in  the 
ATR-72  as  in  the  ATR-42.  The  64-8eat  British 
Aerospace  ATP  is  currently  in  service  with 
Air  Wisconsin,  operating  as  United  Express, 
based  in  Appleton,  Wisconsin.  Attached  is  a 
graphic  showing  the  cabin  layout  on  the  BAe 
ATP,  demonstrating  the  same  type  of 
physical  limitations  to  wheelchair  use  as  on 
the  ATR-72.* 

The  ATR-72  and  the  BAe-ATP  are 
designed  for  and  flown  in  the  traditional 
commuter  airline  mode,  i.e.,  short  haul  trips 
connecting  a  hub  airport  to  small  and 
medium-sized  communities.  Although  they 
are  larger  than  other  commuter  aircraft,  they 
are  identical  to  those  smaller  aircraft  in  other 
respects.  They  have  the  same  turboprop 
engines  which  permit  the  economical  short- 
haul  operations.  Flights  in  these  aircraft  will 
rarely  exceed  two  hours,  thereby  mitigating 
the  need  for  an  on-board  wheelchair,  and 
making  their  use  less  practical  for  an  already 
very  busy  cabin  crew. 

In  the  AMR  Eagle  system,  the  ATR-72  and 
the  ATR-42  will  be  used  interchangeably. 
They  are  designed  tc  be  used  by  the  same 
crews  and  in  the  same  commuter  markets. 
They  will  be  used  to  supplement  existing 


'  Cabin  Layout  Diagrams  and  Measurement 
Information  are  available  for  inspection  at  the 
Ilepartment  of  Transportation.  Office  of  the  General 
Counsel.  400  7th  St.  SW..  Room  10424.  Washington. 
DC  20590. 

'See  footnote  1. 


service  to  handle  peak  hour  and  seasonal 
demand,  and  will  routinely  be  used  in 
alternating  service  patterns.  Therefore,  a 
passenger  flying  between  two  cities  might  go 
on  an  ATR-72  in  one  direction  and  an  ATR- 
42  in  the  other,  depending  on  the  time  of  the 
flight.  In  the  case  of  American  Eagle,  the 
ATR-72  aircraft  will  only  amount  to  a  small 
percentage  of  the  carrier's  fleet.  It  would  be 
costly  and  unrealistic  for  these  carriers  to  be 
required  to  use  on-board  wheelchairs  on 
these  aircraft  when  that  same  requirement 
would  not  apply  to  the  majority  of  aircraft 
operated  by  these  carriers.  It  would  also  be 
confusing  for  passengers  and  crews.  It  is  not 
possible  to  carry  on-board  wheelchairs  on  the 
ATR-42  without  significantly  modifying  the 
aircraft  interiors,  even  if  the  carrier  elected  to 
do  so. 

Using  current  projections,  there  will  be  a 
total  of  9  ATR-72S  and  10  ATPs  in  service  by 
the  end  of  1991.  If  these  requirements  were 
apphed  to  the  ATR-72  and  ATP.  all  cabin 
crewmembers  would  have  to  be  trained  to 
operate  the  wheelchairs  since  those 
crewmembers  could  routinely  be  assigned  to 
those  aircraft.  Since  these  flights  would  only 
represent  a  small  percentage  of  the  overall 
operations  of  the  affected  carriers,  it  would 
result  in  a  significant  cost  for  the  carriers, 
without  commensurate  benefit  to  the 
traveling  public.  Each  carrier  would  have  to 
develop  reservations,  notification,  training, 
and  maintenance  requirements  for  only  a 
handful  of  aircraft.  The  number  of  passengers 
that  could  take  advantage  of  the  wheelchair 
cer\'ice  would  likewise  be  small.  Considering 
the  acknowledged  difficulty  in  the  use  of  on- 
board wheelchairs  on  aircraft  of  this  size,  it 
would  be  in  the  public  interest  to  exclude 
these  aircraft  from  the  on-board  wheelchair 
requirement. 

Conclusion 

Accordingly,  the  Regional  Airline 
Association  requests  that  14  CFR  382.21  be 
amended  to  require  the  carriage  and  use  of 
on-board  wheelchairs  only  on  aircraft  with 
more  than  70  passenger  seats.  In  the 
alternative.  RAA  requests  that  the  ATR-72 
aircraft  and  the  BAe-ATP  aircraft  be 
exempted  from  the  requirements  of  S  382.21  to 
carry  on-board  wheelchairs. 

Date:  July  18. 1991. 
Respectfully  submitted, 
fohn  S.  Fredeticksen. 
President;  Regional  Airline  Association. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291, 
and  it  has  been  determined  that  this  is 
not  a  major  rule.  It  would  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  This  regulation  is  not 
significant  under  the  Department's 
Regulatory  Policies  and  Procedures, 
dated  February  26. 1979.  A  full 
regulatory  evaluation  is  not  required 
because  the  overall  economic  impact  of 


the  proposal  would  be  minimal.  There 
would  be  little,  if  any.  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  governments, 
agencies,  or  geographic  regions. 
Furthermore  this  proposed  rule  would 
not  adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposal  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  above,  this  proposed  rule  would 
have  minimal  economic  impact. 

Executive  Order  12612  (Federalism) 

In  accordance  with  Executive  Order 
12612. 1  have  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  14  CFR  Part  382 

Aviation.  Ffandicapped. 

Issued  this  5th  day  of  December.  1991,  at 
Washington,  DC. 
Samuel  K.  Skinner. 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amend  title 
49  of  the  Code  of  Federal  Regulations. 
part  382: 

PART  382— [AMENDED] 

1.  The  authority  citation  for  Part  382 
would  continue  to  read  as  follows: 

Authority:  Sections  404(a),  404(c),  and  411 
of  the  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  1374(a).  1374(c).  and 
1381). 

2.  Section  382.21  would  be  amended 
by  revising  paragraphs  (a](4)(ii)  and 
(b)(2)  to  read  as  follows: 

§  382.21    Aircraft  acccMibNKy. 

(a)  *  *  • 

***** 

(4)(i)  *   *   • 

(ii)  The  carrier  shall  ensure  that  an 
operable  on-board  wheelchair  is 
provided  for  a  flight  using  an  aircraft 
with  more  than  70  passenger  seats  on 
the  request  (with  advance  notice  as 
provided  in  §  382.33(b)(8))  of  a  qualified 
handicapped  individual  who  represents 
to  the  carrier  that  he  or  she  is  able  to 
use  an  inaccessible  lavatory  but  is 
unable  to  reach  the  lavatory  from  a  seat 
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without  the  use  of  an  on-board 

wheelchair. 

*        *        •        •        * 

(b)(1)  •  *  • 

(2)  Each  carrier,  within  two  years  of 
the  effective  date  of  this  part,  shall 
comply  with  the  provisions  of  paragraph 
{a)(4)  of  this  section  with  respect  to  all 
aircraft  with  more  than  70  passenger 
seats  operated  under  14  CFR  part  121. 
***** 

[FR  Doc.  91-29788  Filed  12-13-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Ch.  VII 

(Dockal  No.  91129»-1299] 

Request  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
(15  CFR  parts  730  through  799)  to 
determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  BXA  make  this  determination.  BXA 
is  seeking  comments  on  how  existing 
foreign  policy-based  export  controls 
maintained  under  the  Export 
Administration  Regulations,  have 
affected  exporters  and  the  general 
public. 

Although  the  EAA  expired  on 
September  30, 1990,  the  President, 
invoked  the  International  Emergency 
Economic  Powers  Act  and  continued  in 
effect,  to  the  extent  permitted  by  law. 
the  provisions  of  the  EAA  and  the 
Export  Administration  Regulations 
(EAR)  in  Executive  Order  12730  of 
September  30, 1990. 
DATES:  Comments  must  be  received  by 
December  30. 1991  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Patricia 
Muldonian.  Regulations  Branch  (Room 
1622).  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Bolsteins.  Country  Policy  Branch, 
Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
4830. 

SUPPLEMENTARY  INFORMATION:  The 
current  foreign  policy  control 
maintained  by  the  BXA  are  set  forth  in 
the  Export  Administration  Regulations 
(EAR),  parts  776.  778.  and  785  These 
controls  apply  to:  Crime  control  and 
detection  commodities  (5  776.14); 
regional  stability  commodities  and 
equipment  (5  776.16);  equipment  and 
related  technical  data  used  in  the 
design,  development,  production,  or  use 
of  missiles  capable  of  delivering  nuclear 
weapons  (S  77a7);  chemical  precursors 
and  biological  agents  and  associated 
equipment  and  technical  data  related  to 
the  production  of  chemical  and 
biological  agents  (§  778.8);  embargoed 
countries  (§  785.1);  South  Africa 
(§  785.4(a));  countries  designated  as 
supporters  of  acts  of  international 
terrorism  (§  785.4(d));  and.  Libya 
(§  785.7). 

On  January  18, 1991,  the  Secretary  of 
Conmierce  extended  for  one  year  all 
foreign  policy  controls  then  in  effect. 
Since  the  date  of  that  report  certain 
foreign  policy  controls  on  South  Africa 
have  been  terminated.  Also,  because  of 
the  Secretary  of  State  did  not  include 
the  new  Republic  of  Yemen  on  the  list  of 
countries  designated  as  supporters  of 
international  terrorism  (55  FR  37793, 
September  13. 1990).  certain  foreign 
policy  controls  on  the  southern  region  of 
Yemen,  formerly  known  as  the  People's 
Republic  of  Yemen,  have  expired.  On 
March  13, 1191,  two  elements  of  the 
President's  Enhanced  Proliferation 
Control  Initiative  (EPCI)  were  made 
effective,  one  expanding  controls  on 
chemical  weapon  precursors  (56  FR 
10756)  and  the  other  imposing  controls 
on  equipment  and  technical  data  related 
to  the  production  of  chemical  and 
biological  weapons  (56  FR  10760).  The 
third  element  followed  on  August  15, 
1991  (56  FR  40494).  imposing  various 
controls  on  certain  exports  that  could  be 
destined  for  missile  or  chemical  or 
biological  weapons-related  use.  On 
August  29. 1991  (56  FR  42824).  in 
conjunction  with  publication  of  the  new 
Commerce  Control  List,  foreign  policy 
controls  were  adjusted  and,  in  limited 
cases,  expanded  on  Iran  and  Syria,  as 
well  as  on  equipment  and  technology 
controlled  for  missile  technology 
purposes. 

To  assure  maximum  public 
participation  in  the  review  process, 


comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign  policy 
controls  for  another  year.  Among  the 
criteria  which  the  Departments  of 
Commerce  and  State  consider  in 
determining  whether  to  continue  to 
revise  U.S.  foreign  policy  controls  are 
the  following: 

1.  The  likelihood  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  proposed 
controls  with  the  foreign  policy 
objectives  of  the  United  States  and  with 
overall  United  States  policy  toward  the 
country  to  which  exports  are  to  be 
subject  to  the  controls; 

4.  The  reaction  of  other  countries  to 
the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests; 

5.  The  effect  of  the  proposed  controls 
on  the  export  performance  of  the  United 
States,  the  competitive  position  of  the 
United  States  in  the  international 
economy,  the  international  reputation  of 
the  United  States  as  a  supplier  of  goods 
and  technology,  or  the  economic  well- 
being  of  individual  United  States 
companies  and  their  employees  and 
communities  does  not  exceed  the  benefit 
to  United  States  foreign  policy 
objectives;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively. 

BXA  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  these  controls,  with 
emphasis  on  economic  impact  and 
specific  instances  of  business  lost  to 
foreign  competitors.  BXA  is  also 
interested  in  comments  relating  to  the 
effects  of  foreign  policy  controls  on 
exports  of  replacement  and  other  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  BXA  in  reviewing  the  controls  and 
developing  the  report  to  Congress. 

BXA  will  consider  requests  for 
confidential  treatment.  "The  information 
for  which  confidential  treatment  is 
requested  should  be  submitted  to  BXA 
separate  from  any  r>on-confidential 
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comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign  policy 
controls  for  another  year.  Among  the 
criteria  which  the  Departments  of 
Commerce  and  State  consider  in 
determining  whether  to  continue  to 
revise  U.S.  foreign  policy  controls  are 
the  following; 

1.  The  likelihood  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  proposed 
controls  with  the  foreign  pohcy 
objectives  of  the  United  States  and  with 
overall  United  States  policy  toward  the 
country  to  which  exports  are  to  be 
subject  to  the  controls; 

4.  The  reaction  of  other  countries  to 
the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests: 

5.  The  effect  of  the  proposed  controls 
on  the  export  performance  of  the  United 
States,  the  competitive  position  of  the 
United  States  in  the  international 
economy,  the  international  reputation  of 
the  United  States  as  a  supplier  of  goods 
and  technology,  or  the  economic  well- 
being  of  individual  United  States 
companies  and  their  employees  and 
communities  does  not  exceed  the  benefit 
to  United  States  foreign  policy 
objectives;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively. 

BXA  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  these  controls,  with 
emphasis  on  economic  impact  and 
specific  instances  of  business  lost  to 
foreign  competitors.  BXA  is  also 
interested  in  comments  relating  to  the 
effects  of  foreign  policy  controls  on 
exports  of  replacement  and  other  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  BXA  in  reviewing  the  controls  and 
developing  the  report  to  Congress. 

BXA  will  consider  requests  for 
confidential  treatment.  The  information 
for  which  confidential  treatment  is 
requested  should  be  submitted  to  BXA 
separate  from  any  rx)n-confidential 


information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
"Confidential  Information."  BXA  will 
either  accept  the  submission  in 
confidence,  or  if  the  submission  fails  to 
meet  the  standards  for  confidential 
treatment,  will  return  it.  A  non- 
confidential summary  must  accompany 
such  submissions  of  confidential 
information.  The  summary  will  be  made 
available  for  public  inspection. 

Information  accepted  by  BXA  as 
confidential  will  be  protected  from 
public  disclosure  to  the  extent  permitted 
by  law.  Communications  between 
agencies  of  the  United  States 
Government  or  with  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  BXA 
requires  written  comments.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
inspection  and  copying  of  records  at  this 
facility  may  be  obtained  from  Margaret 
COmejo,  BXA  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-5653. 

Authority:  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C.  1701  et  seq.y.  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C.  3201  et  seq.]:  Pub.  L.  96-72.  93 
Stat.  503  (50  U.S.C.  App.  2401  etseq.).  as 
amended:  E.0. 12002  of  luly  7, 1977  (42  PR 
35623,  July  7. 1977):  E.0. 12214  of  May  2, 1980 
(45  FR  29783,  May  6, 1980);  E.0. 12730  of 
September  30, 1990  (55  FR  40373,  October  2, 
1990);  E.0. 12735  of  November  16, 1990  (55  FR 
48587.  November  20, 1990);  and  E.0. 12769  of 
July  10, 1991  (56  FR  31855,  July  12, 1991). 

Dated:  December  10, 1991. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  91-29849  Filed  12-13-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sei7^c« 

36  CFR  Part  62 

National  Natural  Landmarks  Program: 
Notice  of  Public  Hearings 

agency:  National  Park  Ser\'ice,  Interior. 
action:  Notice  of  public  hearings. 

summary:  Public  hearings  on  the 
proposed  rulemaking  of  the  National 
Park  Service  regarding  the  National 
Natural  Landmarks  Program  (56  FR 
58790,  November  21, 1991)  will  be  held 
at  the  nine  locations  below  at  the  dates 
and  times  indicated.  These  hearings  are 
open  to  the  public.  Interested  persons 
may  present  oral  and/or  written 
comments  on  the  proposed  rulemaking 
at  the  hearings. 

DATES  AND  ADDRESSES:  Public  hearings 
will  be  held  as  follows: 
Davis,  California:  Cabernet  Room  in  the 
Silo,  Hutchison  Drive,  University  of 
California  Campus,  Davis,  CA  95616, 
Thursday,  January  23, 1992,  7-10  p.m. 
Denver,  Colorado:  Waterloo  Room, 
Regency  Hotel,  3900  Elati,  Denver  CO 
80216,  Wednesday,  January  22, 1992, 
7-10  p.m. 
Tallahassee,  Florida:  Hearing  Room, 
Marjorie  Stoneman  Douglas  Building, 
Florida  Department  of  Natural 
Resources,  3900  Commonwealth 
Boulevard,  Tallahassee,  FL  32399, 
Thursday,  January  16. 1992.  7-10  p.m. 
Boise,  Idaho:  Boise  Interagency  Fire 
Center,  Training  Center  Auditorium, 
3905  Vista  Ave.,  Boise,  ID  83705, 
Tuesday,  January  21, 1992,  7-10  p.m. 

Porter,  Indiana:  Porter  Community 
Center,  500  Ackerman  Drive,  Porter, 
IN  46304,  Wednesday,  January  15. 
1992.  7-10  p.m. 

Bangor,  Maine:  Bangor  Civic  Center, 
Bass  Park,  100  Dutton  St.,  Bangor,  ME 
04401,  Wednesday,  January  15, 1992, 
7-10  p.m. 

Albuquerque,  New  Mexico: 

Albuquerque  Convention  Center, 
Cochiti  Room,  401  2nd  St.,  NW., 
Albuquerque,  NM  87102,  Wednesday. 
January  22, 1992,  7-10  p.m. 

Harrisburg,  Pennsylvania:  Heritage 
Room  A,  333  Market  St.,  Harrisburg, 
PA  17101,  Thursday,  January  16, 1992, 
6:30-9:30  p.m. 

Washington,  District  of  Columbia: 
Auditorium,  Department  of  Commerce 
Building,  14th  St.  and  Constitution 
Ave.  NW.,  Washington,  DC,  Monday, 
January  13, 1992,  7-10  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Frondorf.  Wildlife  and  Vegetation 


Division,  National  Park  Service, 
Washington,  DC  20013-7127.  Telephone: 
(202)  343-8129. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  concerns  expressed  about 
the  operation  of  the  National  Natural 
Landmarks  (NNL)  Program,  the  National 
Park  Service  has  proposed  revision  of 
the  Program  regulations  (36  CFR  part 
62).  Proposed  changes  include 
strengthening  and  clarifying  procedures 
for  owner  notification,  adding  a 
requirement  for  voluntary  owner 
consent  for  natural  landmark 
designation,  and  providing  for  review  of 
natural  landmark  nominations  by  the 
National  Park  System  Advisory  Board. 
The  intended  effect  of  these  actions  is  to 
ensure  that  owners  of  sites  under 
consideration  for  pcssible  national 
natural  landmark  designation  are  fully 
notified  in  advance  of  such 
consideration  and  have  the  opportunity 
to  comment  on  these  proposals;  that  the 
National  Park  System  Advisory  Board 
will  review  all  future  national  natural 
landmark  nominations  and  provide 
recommendations  to  the  Secretary  as  to 
their  qualifications  for  designation;  and 
that  sites  are  not  designated  by  the 
Secretary  unless  all  owners  involved 
have  indicated  their  consent  to  such 
designation. 

Written  comments  on  the  proposed 
rule  will  be  accepted  until  February  19, 
1992,  and  should  be  directed  to: 
Director,  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  20013-7127. 

Copies  of  the  proposed  rulemaking  are 
available  from  the  National  Park  Service 
(see  under  "FOR  FURTHER  INFORMATION 
CONTACT,"  above). 

Dated:  December  2, 1991. 
Michael  A.  Ruggiero, 
Acting  Associate  Director.  Natural 
Resources. 
[FR  Doc.  91-29898  Filed  12-13-Sl;  8:45  am] 

BILUNG  COOE  4310-70-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  51.  52,  and  60 

[FRL-4083-4) 

Requirements  foi  Preparation, 
Adoption,  and  Submittal  of 
implementation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans; 
Standards  of  Performance  for  New 
Stationary  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Extension  of  public  comment 
period  for  proposed  WEPCO 
rulemaking. 

summary:  On  June  14, 1991  (56  FR 
27630).  EPA  proposed  regulation 
clarifying  the  new  source  review  (NSR) 
requirements  of  Title  1  of  the  Clean  Air 
Act  as  they  pertain  to  electric  utility 
steam  generating  units.  The  proposed 
rulemaking  also  clarifies  the  Agency's 
policy  regarding  utility  pollution  control 
projects  and  implements  changes  made 
by  Congress  in  the  1990  Clean  Air  Act 
Amendments  regarding  clean  coal 
technology  and  repowering  projects. 

In  the  last  few  weeks,  EPA  received 
requests  to  extend  the  comment  period 
for  an  additional  amount  of  time.  At  this 
time,  and  in  response  to  those  requests, 
EPA  is  extending  the  comment  period 
until  December  17. 1991. 
DATES:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
by  December  17, 1991. 
AODflESSES:  Submit  comments  on  the 
proposed  rule  (in  duplicate,  if  possible) 
to:  EPA  Air  Docket  (LE-131). 
Environmental  Protection  Agency. 
ATTN:  Docket  A-90-06,  401  M  Street. 
SVV..  Washington.  DC  20460. 
DOCKET:  Supporting  information  used  in 
developing  the  proposed  rule  is 
contained  in  Docket  A-90-06.  This 
Docket  is  available  for  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m., 
weekdays,  at  EPA's  Air  Docket  (LE- 
131),  room  M-1500. 401  M  Street.  SW., 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wm.  Larry  Elmore,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15), 
Research  Triangle  Park,  North  Carolina 
27711  (919)  541-5433. 

Dated:  December  10. 1991. 
William  G.  Rosenberg, 
Assistant  Administrator  for  Air  and 
Radiation. 
(FR  Doc.  91-29954  Filed  12-13-Bl:  8:45  am] 

BIUJNQ  COOe  UM-SO-M 


40  CFR  Part  52 
(MA-8-1-5264:  A-1-FRL-4083-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  RACT  Determination 
for  Norton  Company  in  Worcester 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 


Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  reduce  volatile 
organic  compound  (VOC)  emissions 
from  certain  processes  at  Norton 
Company's  facility  in  Worcester, 
Massachusetts.  The  intended  effect  of 
this  action  is  to  propose  approval  of  a 
source  specific  RACT  determination 
made  by  the  state  in  accordance  with 
the  commitments  made  in  its  1982 
Ozone  Attainment  Plan  approved  by 
EPA  on  November  8. 1983  (48  FR  51480). 
This  action  is  being  taken  under  Section 
110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  January  15. 1992.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  L  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  state 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I.  One  Congress  Street. 
10th  floor,  Boston.  MA  and  Division  of 
Air  Quality  Control.  Department  of 
Environmental  Protection.  One  Winter 
Street.  7th  floor.  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT 
Emanuel  Souza.  Jr..  (617)  565-3248:  FTS 
835-3246. 

SUPPLEMENTARY  INFORMATION:  On  May 
23. 1991,  the  Massachusetts  Department 
of  Environmental  Protection  (DEP) 
submitted  a  Hnal  plan  approval  issued 
to  Norton  Company  (Norton)  located  in 
Worcester,  Massachusetts  as  a  formal 
SIP  revision.  The  plan  approval 
establishes  and  requires  reasonably 
available  control  technology  (RACT)  to 
control  volatile  organic  compound 
(VOC)  emissions  from  Norton.  The  SIP 
revision  consists  of  a  plan  approval 
effective  May  15. 1991,  and  an 
amendment  to  the  plan  approval 
effective  May  20. 1991. 

Background 

The  DEP  issued  this  plan  approval 
pursuant  to  requirements  found  in  310 
CMR  7.18(17),  which  EPA  approved  on 
November  ft  1983  (48  FR  51480)  as  part 
of  Massachusetts'  Ozone  Attainment 
Plan.  Massachusetts'  regulation  310 
CMR  7.18(17).  "Reasonably  Available 
Control  Technology  (RACT)."  requires 
the  DEP  to  determine  and  impose  RACT 
on  otherwise  unregulated  stationary 


sources  of  VOC  with  the  potential  to 
emit  greater  than  or  equal  to  100  tons 
per  year  (TPY).  On  May  25. 1988,  EPA 
issued  a  SIP  call  to  Massachusetts 
stating  that  its  ozone  attainment  plan 
was  substantially  inadequate  to  attain 
the  ozone  standard.  Nevertheless. 
Massachusetts  remains  obligated  to 
continue  to  control  these  otherwise 
unregulated  sources  of  VOC  and  submit 
the  RACT  determinations  as  SIP 
revisions. 

On  June  16. 1988,  EPA  sent  a  letter  to 
Massachusetts  identifying  deficiencies 
in  the  existing  VOC  regulations.  One 
deficiency  EPA  listed  involved  the 
definition  of  VOC.  EPA  stated  that  the 
definition  needed  to  be  revised  to  make 
it  consistent  with  EPA  policy. 
Accordingly,  Massachusetts  changed  its 
definition  to  include  all  compounds  of 
carbon  which  participate  in  atmospheric 
photochemical  reactions  or  can  be 
measured  by  the  applicable  test  method 
under  40  CFR  part  60  excluding  the 
compounds  which  were  listed  in  the 
Federal  Register  as  exempt. 

The  old  Massachusetts  VOC 
definition  contained  a  vapor  pressure 
cutoff  This  cutoff  exempted  Norton 
Company  from  RACT  since  its  potential 
VOC  emissions  under  the  old  defmition 
were  less  than  100  TPY.  Norton 
Company's  largest  source  of  emissions 
is  from  p-dichlorobenzene  (PDB).  Most 
of  the  PDB  in  the  facility  is  being 
replaced  with  a  non-VOC  pore  inducing 
agent. 

Norton  manufactures  grinding  wheels 
and  refractory  products.  No  control 
techniques  guideline  (CTG)  document 
exists  for  grinding  wheels  or  refractory 
products  at  this  time.  Therefore.  Norton 
is  a  miscellaneous  VOC-emitting  source 
covered  by  310  CMR  7.18(17).  The  plan 
approval  imposing  RACT  on  Norton 
contains  provisions  which  will  ensure 
enforceable  emission  reductions  at  the 
facility. 

RACT  DeterminadoD 

Norton  has  taken  considerable  efforts 
to  minimize  its  VOC  emissions.  Norton 
now  utilizes  non-VOC  pore  inducing 
agents,  better  housekeeping  practices 
and  lower  VOC  emitting  coatings. 
Norton  had  VOC  emissions  in  1987  of 
373  TPY,  including  299  TPY  from  PDB. 
The  DEP  has  calculated  an  87% 
reduction  in  plantwide  VOC  emissions 
with  full  implementation  of  the  RACT 
plan.  The  May  15. 1991  plan  approval 
incorporates  enforceable  emission  limits 
and  recordkeeping  procedures  for  four 
plants;  (1)  Plant  #2;  Large  Vitrified 
Products,  (2)  Plant  #6:  Refractory,  (3) 
Plant  #7:  Small  Vitrified  Products,  and 
(4)  Plant  #8:  Organic  deducts.  For  a 
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sources  of  VOC  with  the  potential  to 
emit  greater  than  or  equal  to  100  tons 
per  year  (TPY).  On  May  25. 1988,  EPA 
issued  a  SIP  call  to  Massachusetts 
stating  that  its  ozone  attainment  plan 
was  substantially  inadequate  to  attain 
the  ozone  standard.  Nevertheless, 
Massachusetts  remains  obligated  to 
continue  to  control  these  otherwise 
unregulated  sources  of  VOC  and  submit 
the  RACT  determinations  as  SIP 
revisions. 

On  June  16, 1988,  EPA  sent  a  letter  to 
Massachusetts  identifying  deHciencies 
in  the  existing  VOC  regulations.  One 
deficiency  EPA  listed  involved  the 
definition  of  VOC.  EPA  stated  t.hat  the 
definition  needed  to  be  revised  to  make 
it  consistent  with  EPA  policy. 
Accordingly,  Massachusetts  changed  its 
definition  to  include  all  compounds  of 
carbon  which  participate  in  atmospheric 
photochemical  reactions  or  can  be 
measured  by  the  applicable  test  method 
under  40  CFR  part  60  excluding  the 
compounds  which  were  listed  in  the 
Federal  Register  as  exempt. 

The  old  Massachusetts  VOC 
definition  contained  a  vapor  pressure 
cutoff.  This  cutoff  exempted  Norton 
Company  from  RACT  since  its  potential 
VOC  emissions  under  the  old  definition 
were  less  than  100  TPY.  Norton 
Company's  largest  source  of  emissions 
is  from  p-dichlorobenzene  (PDB).  Most 
of  the  PDB  in  the  facility  is  being 
replaced  with  a  non-VOC  pore  inducing 
agent. 

Norton  manufactures  grinding  wheels 
and  refractory  products.  No  control 
techniques  guideline  (CTG)  document 
exists  for  grinding  wheels  or  refractory 
products  at  this  time.  Therefore,  Norton 
is  a  miscellaneous  VOC-emitting  source 
covered  by  310  CMR  7.18(17).  The  plan 
approval  imposing  RACT  on  Norton 
contains  provisions  which  will  ensure 
enforceable  emission  reductions  at  the 
facility. 

RACT  DeterminatioD 

Norton  has  taken  considerable  efforts 
to  minimize  its  VOC  emissions.  Norton 
now  utilizes  non-VOC  pore  inducing 
agents,  better  housekeeping  practices 
and  lower  VOC  emitting  coatings. 
Norton  had  VOC  emissions  in  1987  of 
373  TPY,  including  299  TPY  from  PDB. 
The  DEP  has  calculated  an  87% 
reduction  in  plantwide  VOC  emissions 
with  full  implementation  of  the  RACT 
plan.  The  May  15. 1991  plan  approval 
incorporates  enforceable  emission  limits 
and  recordkeeping  procedures  for  four 
plants;  (1)  Plant  #2;  Large  Vitrified 
Products,  (2)  Plant  #6:  Refractory,  (3) 
Plant  #7:  Small  Vitrified  Products,  and 
(4)  Plant  #8:  Organic  Products.  For  a 


more  detailed  description  of  the 
requirements  of  the  plan  approval  see 
the  State  submittal  and  the  Technical 
Support  Document  which  are  available 
at  the  EPA  Regional  Office  Usted  in  the 
ADDRESSES  section. 

Plant  #2 — Large  Vitrified  Products 

Norton  produces  large  grinding 
iwheels  in  Plant  #2.  PDB  is  used  in  this 
plant  as  a  pore  inducing  agent  in  the 
wheels.  All  of  the  PDB  is  emitted  in  the 
drying  oven,  hi  1987,  262  tons  of  VOC 
were  emitted  firom  PDB  use.  RACT  for 
this  plant  is  the  substitution  of  most  of 
the  PDB  utilized  with  non-VOC  pore 
inducing  agents.  Ethylene  glycol,  used  as 
a  wetting  agent,  is  also  limited  in  its  use. 
PDB  use  is  limited  to  product  categories 
listed  in  proviso  1  of  section  III  of  the 
May  15, 1991  final  approval.  These 
formulations  may  not  contain  more  than 
30%  by  weight  of  PDB  or  any  other  VOC 
at  any  time.  All  other  product  categories 
not  explicitly  mentioned  in  proviso  1  or 
section  III  cannot  contain  more  than  8% 
by  weight  of  ethylene  glycol  at  any  time. 
Furthermore,  the  state  has  capped  VOC 
emissions  in  Kant  #2  at  14  TPY  VOC 
over  every  consecutive  12  month  period. 
Through  substitution,  there  is  a  94.6% 
reduction  in  VOC  emissions  for  Plant 
#2. 

Plant  Its— Refractory 

This  plant  produces  refractory 
ceramic  components  for  industi^.  PDB  is 
used  in  this  plant  as  pore  inducing  agent 
in  refractory  products.  The  main  product 
in  this  plant  is  a  refractory  brick.  The 
VOC  emissions  for  1987  were  calculated 
to  be  25  TPY.  RACT  for  this  plant  is  the 
substitution  of  most  of  the  PDB 
formulations  to  non-VOC  formulations. 
PDB  is  only  allowed  in  the  Punky  Plaser 
Group  and  cannot  exceed  27%  by  weight 
of  PDB  or  any  other  VOC.  All  other 
product  categories  shall  contain  no 
VOC.  Furthermore,  the  state  Hmited  the 
source  to  0.5  TPY  VOC  over  every 
consecutive  12  month  period.  Through 
substitution  there  is  a  98%  reduction  in 
VOC  emissions  from  Plant  #6. 

Plant  #7— Small  Vitrified  Products 

This  plant's  operations  are  similar  to 
the  processes  in  Plant  #2,  however,  the 
products  are  smaller  and  less  PDB  is 
used.  The  VOC  emissions  for  1987  from 
PDB  use  were  calculated  to  be  12  TPY. 
RACT  for  this  process  is  the  substitution 
of  most  of  the  PDB  formulations  with 
non-VOC  formulations.  PDB  can  only  be 
used  in  those  classifications  listed  in 
proviso  3  of  section  III  of  the  plan 
approval.  All  other  product  categories 
not  listed  shall  contain  no  VOC. 
Furthermore,  the  state  has  capped 
emissions  at  5  TPY  VOC  over  every 


consecutive  12  month  period  for  PDB  use 
in  plant  #7. 

Additional  areas  of  VOC  emissions  in 
Plant  *7  include  wheel  back  cementing, 
hole  cementing  and  painting  operations. 
Average  emissions  were  calculated  to 
be  3.6. 4.2  and  0.5  TPY  of  VOC 
respectively.  RACT  for  the  wheel  back 
cementing  operations  is  defined  as  the 
use  of  a  cement  not  exceeding  13.2 
pounds  of  VOC  per  gallon  of  solids 
applied  and  is  to  be  met  at  all  times.  The 
state  has  also  capped  emissions  for  the 
wheel  back  cementing  operations  at  3.6 
TPY  VOC  over  every  consecutive  12 
month  period.  RACT  for  hole  cementing 
is  the  use  of  a  cement  not  exceeding  12.8 
pounds  of  VOC  per  gallon  of  solids 
applied  and  is  to  be  met  at  all  times.  The 
state  has  capped  these  emissions  at  4.2 
TPY  VOC  over  every  consecutive  12 
month  period.  RACT  for  the  painting 
operations  is  the  use  of  coatings 
containing  no  more  than  3.5  pounds  of 
VOC  per  gallon  of  coating  (minus  water) 
as  applied,  for  all  coatings. 

Through  substitution  of  products  and 
coatings,  this  plant  has  achieved  a  58% 
reduction  in  VOC  emissions. 

Plant  #5 — Organic  Products 

VOCs  are  used  in  this  process  within 
the  mix  and  in  the  manufacturing 
process.  In  1987,  an  estimated  17.3  TPY 
of  VOC  were  emitted  in  the  ovens  from 
the  organic  products.  Furthermore, 
painting  emissions  in  1987  accounted  for 
8.4  TPY  of  VOC,  lubricating  emissions 
accounted  for  29  TPY  of  VOC  and 
miscellaneous  VOCs  accounted  for  11.2 
TPY.  RACT  has  been  defined  as  0.086 
pounds  per  hour  of  VOC  emitted  per 
oven  for  the  organic  products. 
Additionally,  Norton  shall  not  emit  over 
68.8  pounds  of  VOC  per  24  hour  period 
from  all  the  ovens.  The  state  has  capped 
emissions  for  organic  products  at  10  TPY 
of  VOC  over  every  consecutive  12 
month  period. 

RACT  for  the  painting  operations  is 
defined  as  3.5  pounds  of  VOC  per  gallon 
of  coating  (minus  water)  as  applied 
which  is  to  be  met  for  all  coatings. 

RACT  for  the  miscellaneous 
operations  is  good  housekeeping  and 
minimal  VOC  solvent  use  for  cleaning 
operations. 

Through  product  substitution  and 
reformation.  Plant  *8  has  achieved  a 
25%  reduction  in  VOC  emissions. 

Proposed  ActioD 

EPA's  review  of  this  material 
indicates  that  Massachusetts'  final 
RACT  approval  for  Norton  Company 
dated  May  15, 1991  and  amended  on 
May  20, 1991  will  result  in  improved  air 
quality.  EPA  is  proposing  to  approve  the 
Massachusetts  SIP  revision  for  Norton 


Company  in  Worcester,  which  was 
submitted  on  May  23, 1991. 

A  May  3, 1990  letter  from  Norton 
Company  to  the  Massachusetts  DEP, 
Central  Region,  lists  emissions  from  the 
"Lubrication"  process  in  Plant  #8  to  be 
29.14  TPY.  The  May  15. 1991  plan 
approval  does  not  address  these 
emissions.  Furthermore,  it  is  unclear 
whether  this  May  15, 1991  plan  approval 
and  May  20, 1991  amendment  to  the  plan 
approval  apply  to  all  VOC  emitting 
processes  at  Norton.  On  August  2, 1991. 
Norton  was  issued  a  Notice  of 
Noncompliance  from  the  DEP.  Item  6  on 
page  4  of  that  notice  states  that 
additional  VOC  emission  points  were 
not  included  in  the  RACT  plan. 
Therefore,  the  DEP  should  issue  an 
additional  plan  approval  to  include  and 
define  RACT  for  any  additional  VOC 
emission  points  and/or  processes.  The 
DEP  should  address  the  VOC  emissions 
in  Plant  #8  from  the  "Lubrication" 
process  when  an  additional  plan 
approval  is  issued. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  addresses  section  of  this 
notice. 

Proposed  Action 

EPA  is  proposing  to  approve  the  plan 
approval  dated  May  15, 1991  and  final 
plan  approval  correction  dated  May  20, 
1991  submitted  as  a  SIP  revision  request 
for  Norton.  The  plan  approval  defines 
and  imposes  RACT  on  various 
processes  at  Norton,  a  manufacturer  of 
grinding  wheels  and  refractory  bricks. 

Under  5  U.S.C.  805(b),  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
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environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2]  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  December  6. 1991. 
Julie  Belaga, 

Regional  Administrator.  Region  I. 
(FR  Doc.  91-29956  Filed  12-1»-«1. 8:45  am] 

MLUNO  CODE  «M0  Ol-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  15 
(CGD  90-043] 
RIN2115-AOS2 

Federal  Pilotage  Requirement  for 
Foreign  Trade  Vessels  in  Certain 
Designated  Waters  Within  the  States  of 
Oregon  and  Washington 

agency:  Coast  Guard,  DCrr. 
action:  Proposed  rule;  withdrawal. 

SUMMARY:  In  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  February  19. 1991  (56  FR 
6598).  the  Coast  Guard  proposed  a 
federal  pilotage  requirement  for  foreign 
trade  vessels  in  certain  designated 
waters  within  the  States  of  Oregon  and 
Washington.  The  State  of  Oregon 
recently  enacted  legislation  establishing 
mandatory  pilotage  for  foreign  trade 
vessels  on  the  Columbia  River  and  other 
navigable  waters  within  Oregon. 
Because  the  navigable  channel  of  the 
Columbia  River  flows  intermittently 
through  the  State  of  Oregon  and  the 
State  of  Washington,  both  states  share 
jurisdiction  over  the  waterway. 
However,  both  states  have  agreed  that 
the  State  of  Oregon  will  regulate 
pilotage  requirements  along  the 
Columbia  river.  Thus.  Oregon's  action  to 
require  foreign  trade  vessels  transiting 
the  Columbia  River  to  take  a  state  pilot 
should  ensure  that  these  vessels  will  use 
a  state  pilot  on  the  Columbia  River 
regardless  of  whether  the  vessels 
traverse  Washington  or  Oregon. 
Therefore,  the  notice  proposing  a  federal 


pilotage  requirement  in  certain 

designated  waters  within  the  States  of 

Oregon  and  Washington  is  withdrawn 

as  unnecessary. 

DATES:  This  proposed  rule  is  withdrawn 

as  of  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  J.  Hartke.  Merchant  Vessel 
Personnel  Division  (G-MVP/12),  room 
1210.  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001.  (202)  267-0217. 

Dated:  December  4. 1991. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  91-29823  Filed  12-13-91;  8:45  am) 

MLUNO  COOE  4»10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-351.  RM-7864] 

Radio  Broadcasting  Services;  Detroit 
Lakes,  MN 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by  Robert 
D.  Spilman  proposing  the  allotment  of 
Channel  272C2  to  Detroit  Lake. 
Minnesota,  as  that  community's  second 
FM  broadcast  service.  The  coordinates 
for  Channel  272C2  are  46-48-54  and  95- 
50-48.  Canadian  concurrence  will  be 
requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  January  30. 1992.  and  reply 
comments  on  or  before  February  14, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  S. 
Neely.  Miller  &  Miller.  P.C,  P.O.  Box 
33003,  Washington,  DC  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-351.  adopted  November  26. 1991.  and 
released  December  9. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street.  NW.. 
Washington.  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-29872  Filed  12-13-91;  8:45  am] 
BNJJNQ  CODE  *^1^-9^-m 


47  CFR  Part  73 

[MM  Docket  No.  91-352,  RM-7866] 

Radio  Broadcasting  Services;  Ava, 
Branson  and  Mountain  Grove,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Turtle 
Broadcasting  Co.  of  Branson  requesting 
the  substitution  of  Channel  292C2  for 
Channel  292C3,  Branson.  Missouri,  and 
modification  of  the  construction  permit 
for  Station  KRZK(FM)  to  specify 
operation  on  the  higher  class  channel. 
The  coordinates  for  Channel  292C2  are 
36-43-00  and  93-05-00.  To  accommodate 
the  allotment  at  Branson,  we  shall 
propose  the  substitution  of  Channel 
223A  for  Channel  293A.  StaUon  KCMG- 
FM,  Mountain  Grove.  Missouri  at 
coordinates  37-08-07  and  92-14-59  and 
the  substitution  of  Charmel  221A  for 
Channel  222A.  Station  KKOZ-FM.  Ava. 
Missouri  at  coordinates  36-55-48  and 
92-39-19.  We  shall  propose  to  modify 
the  construction  permit  for  Channel 
292C3  in  accordance  with  Section 
1.420(g]  of  the  Commission's  Rules  and 
will  not  accept  competing  expressions  of 
interest  for  the  use  of  the  channel  or 
require  petitioner  to  demonstrate  the 
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complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street.  NW., 
Washington.  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Rugar, 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-29872  Filed  12-13-91:  8:45  am| 
BNJJNQ  CODE  (TIl-OI-ll 


47  CFR  Part  73 

[MM  Docket  No.  91-352,  RM-7866] 

Radio  Broadcasting  Services;  Ava, 
Branson  and  IMountain  Grove,  IMO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Turtle 
Broadcasting  Co.  of  Branson  requesting 
the  substitution  of  Channel  292C2  for 
Channel  292C3,  Branson.  Missouri,  and 
modification  of  the  construction  permit 
for  Station  KRZK{FM)  to  specify 
operation  on  the  higher  class  channel. 
The  coordinates  for  Charmel  292C2  are 
36-43-00  and  93-05-00.  To  accommodate 
the  allotment  at  Branson,  we  shall 
propose  the  substitution  of  Channel 
223A  for  Channel  293A.  Station  KCMG- 
FM,  Mountain  Grove,  Missouri  at 
coordinates  37-08-07  and  92-14-59  and 
the  substitution  of  Charmel  221A  for 
Channel  222A.  Station  iOCOZ-FM.  Ava. 
Missouri  at  coordinates  36-55-48  and 
92-39-19.  We  shall  propose  to  modify 
the  construction  permit  for  Charmel 
292C3  in  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules  and 
will  not  accept  competing  expressions  of 
interest  for  the  use  of  the  channel  or 
require  petitioner  to  demonstrate  the 


availability  of  an  additional  equivalent 
class  channel  for  use  by  such  petitioiu 
DATES:  Comments  must  be  filed  on  or 
before  January  30. 1992,  and  reply 
comments  on  or  before  February  14, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  William 
J.  Pennington.  Ill,  Post  Office  Box  4203. 
Wilmington.  North  Carolina  28406. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPl£MENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-352,  adopted  November  26, 1991,  and 
released  December  9, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center.  1714  21st  Street.  NW., 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 

is  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 
r  For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division  Mass  Media  Bureau. 
[FR  Doc.  91-29873  Filed  12-13-91:  8:45  am] 

MIXING  CODE  6712-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  91-353,  RM-7863] 

Radio  Broadcasting  Services;  Altoona, 
Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Alpenglow  Communications,  Inc., 
proposing  the  substitution  of  Chaimel 
251C3  for  Channel  251A  at  Altoona. 
Wisconsin,  and  modification  of  the 
construction  permit  for  Station  WISM- 
FM  to  specify  operation  on  the  higher 
class  channel.  "The  coordinates  for 
Channel  251C3  are  44-43-35  and  91-25- 
06. 

DATES:  Comments  must  be  filed  on  or 
before  January  30, 1992,  and  reply 
comments  on  or  before  February  14, 
1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Clifford  E.  Brane, 
President,  Alpenglow  Communications, 
Inc..  5555  Zuni  NE..  suite  37a 
Albuquerque.  New  Mexico  87108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-353  adopted  November  26. 1991,  and 
released  December  9. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street,  KW.. 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-29874  Filed  12-13-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Finding  on  Petition  and 
Initiation  of  Status  Review  of  53 
Foreign  Birds 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding  and 
status  review. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  90-day  finding 
that  a  petition  to  add  53  species  of 
foreign  birds  to  the  List  of  Endangered 
and  Threatened  Wildlife  hat  presented 
substantial  information  indicating  that 
the  action  may  he  warranted.  A  status 
review  of  these  birds  is  initiated. 

DATES:  The  finding  announced  herein 
was  made  on  September  30, 1991. 
Comments  and  information  may  be 
submitted  until  March  16. 1992. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Room  725.  Arlington  Square; 
U.S.  Fish  and  Wildlife  Service; 
Washington  DC  20240  (Fax  number  703- 
358-2858).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  room 
750.  4401  North  Fairfax  Drive;  Arlington. 
Virginia  22203.  The  petition  finding, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arlington.  Virginia  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Charies  W.  Dane.  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708  or  FTS 
921-1708). 

SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)  of  the  Endangered  Species  Act  of 
1973,  as  amended  in  1982.  requires  that 
within  90  days  of  receipt  of  a  petition  to 
list,  delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designation,  a 
finding  be  made  on  whether  the  petition 
has  presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and  that  such  finding  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive, 
section  4(b)(3)  also  requires 
commencement  of  a  review  of  the  status 
of  the  involved  species.  The  U.S.  Fish 
and  Wildlife  Service  (Service)  now 
announces  a  90-day  finding  on  a 
recently  received  petition. 
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The  petition  was  submitted  by  the 
International  Council  for  Bird 
Preservation  (ICBP).  It  was  dated  April 
30, 1991.  and  was  received  by  the 


Service  on  May  6. 1991.  It  requests  that 
the  53  species  of  foreign  birds  named  in 
the  following  table  be  added  to  the  List 
of  Endangered  and  Threatened  Wildlife. 


It  was  accompanied  by  a  number  of 
ICBP  data  sheets  and  appropriate 
references  to  various  ICBP  publications 
describing  the  status  of  the  birds. 


Table.— Birds  Covered  by  ICBP  Petition 


Common  name 


Scientific  name 


Range 


Kalino»»ski's  bnamou 

Alaotra  grebe 

Junin  grabe 

Amsterdam  albatross 

Freira 

Beck's  petrel 

Fiji  petrel 

Hetnroths  shearvvater 

Greater  adjutant 

Giant  ib« 

Arxtean  flamingo 

Madagascar  pochard 

Brazilian  merganser 

Soutttem  heimeted  curassow... 

Blue-btlled  curassow 

D|ibooti  trancolin 

White-breasted  guineafowl 

Bogota  rail 

Jumn  rail 

Jerdon's  courser 

Slender-billed  curlew 

Salmon-crested  cockatoo 

Biue-ttiroated  macaw 

Bannerman's  turaco 

Black-breasted  puffleg 

EsmerakJas  woodstar 

Yelkjw-browed  toucanet 

Heimeted  woodpecker 

Royal  cinckxles 

White-browed  tit-spinetail 

Brown-banded  antpitta 

Stresemann  s  t)nstlefront 

Brasilia  tapacuto 

Grey-mnnged  cotinga 

Kaempter's  tody-tyrant 

Ash-breasted  trt-tyrant 

Bananai  tyrannulet 

Peruvian  plantcutter 

Gurney's  prtta 

Raso  lark 

Niceforo's  wren 

Socono  mockingbird 

Thyoks  alethe 

Tarta  thrush 

AUabra  wart)ter 

Banded  wattle-eye 

Caenjlean  paradise-flycatcher.. 

Marungu  sunbird 

Tumaco  seedeatar 

Fkjreana  tree-firx;h 

Black-backed  tanager 

Clarke's  weaver 

ibadan  malimbe 


Nothofimcta  kalmowskii 

TachyOaptus  rufolavatus 

Podiceos  taczanowskH 

DKvnooka  amstefdamensis.. 

Pterodroma  madeira 

Pterodroma  bocki 

Pterodroma  macgillnrrayi 

Puffirxjs  heinrolN 

Leptoptilos  dubkjs 

PseudiiMS  gtgantea 

Phoenicopamjs  andifms 

Ayttiya  innotata 

Uergus  octosetaceus 

Pauxi  unicornis 

Oraxalberti 

Francolinus  ochropectus 

Age/astes  meleaghdes 

Rallus  seimplumdeus 

Laterallus  tuerosi 

Cursofius  Morauatus 

Numenius  tenmrosths 

Cacatua  moluccensis 

Ara  glaucogularis 

Tauraco  bannermani. 

Erxxr^erms  nignvestris 

Acestrura  beriepschi 

Aulacorhynchvs  huallagae.. 

Dryocopus  galeatus 

Cmdodes  ancomae 

Leptasthenura  xenothorax.. 

Grallana  milleri 

Uerulaxis  stresemann 

Scytalopus  novacapitaUs 

Tijuca  condita 

Idioptilon  kaempferi 

Anairetes  alpinus 

Serpophaga  araguayae 

Phytoma  raimondii 

Pitta  gumeyi 

Aiauda  razae 

Thryothorus  nicefori 

Mimodes  graysoni 

Alethe  ctioloensis 

Tardus  helleri 

Nesiallas  aldabranus 

Platysteira  latidncta 

Butnchomyias  rowleyi 

Nectanna  pngogirtei 

Sporophila  insulata 

Camartiynchas  pauper. 

Tangara  peruviana 

Ploceus  golandi , 

UalimtHis  ibadanensis 


Peru. 
Madagascar 

Peru. 

Amsterdam  I. 

Madeira  I. 

Papua  N.G 

Fiji. 

Papua  N.G. 

S.E.  Asia 

S.E  Asia. 

South  America. 

Madagascar. 

South  America. 

Peru,  Bolivia. 

Colombia. 

Okibouti. 

West  Afnca. 

Colombia 

Peru. 

India. 

Eurasis. 

Indonesia 

Bolivia 

Cameroon. 

Ecuador 

Ecuador. 

Peru. 

South  America. 

Peru. 

Peru. 

Colombia. 

Brazil. 

Brazil. 

Brazil 

Brazil. 

Peru,  Bolivia. 

Brazil. 

Peru. 

Burma.  Thailand. 

Cape  Verde  I. 

Cok>mbia. 

Mexico. 

E.  Africa. 

Kenya. 

AMabral. 

Cameroon. 

Indonesia 

Zaire. 

Colomtm 

Ecuador 

Brazil. 

Kenya 

Nigeria 


UMI 


The  Service  has  examined  the  petition 
and  supporting  data,  and  finds  that 
substantial  information  has  been 
presented  indicating  that  the  requested 
listing  of  all  53  species  of  birds  may  be 
warranted.  However,  more  information 
is  sought  for  many  of  these  birds,  and 
the  Service  encourages  the  submission 
of  appropriate  data,  opinions,  and 
publications  in  the  course  of  the  status 
review  that  now  is  initiated.  In 
accordance  with  section  4(b)(3),  within 


12  months  of  receipt  of  the  petition,  the 
Service  will  make  another  finding  as  to 
whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  listing  measures. 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 


Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  12, 1991. 
Richard  N.  Smith. 

Acting  Director. 

[FR  Doc.  91-29919  Filed  12-13-91;  8:45  am| 
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t  requests  that 
birds  named  in 
ded  to  the  List 
itened  Wildlife. 

3Y  ICBP  Petition 


It  was  accompanied  by  a  number  of 
ICBP  data  sheets  and  appropriate 
references  to  various  ICBP  publications 
describing  the  status  of  the  birds. 


Sctentific  name 


linowski 

'olavalus 

x>i¥skii. 

Kdamensis.. 

deira 

*; 

cgiilivmyi 

fU. 

ia 

tea 

andinus 


aceus.. 


npeclus.. 


ibous 

* 

tiatus 

rostris 

:ensis 

is 

T7ia/W 

vestiis 

xchi 

:  huallagae.. 

atus 

mae 

tenothorax.. 


urtann 

KapitaSs.. 


yferi 

« 

)guayae.. 
xtii 


efori.. 
yv 

sis 


•■anus 

ncta 

owleyi... 

ginei 

lata 

pauper.. 

3na 

i 

nensis.. 


Range 


Peru. 

Madagascar 

Peru. 

Amsterdam  I. 

Madeira  I. 

Papua  N.G. 

Fiji. 

Papua  N  Q. 

S.E.  Asia. 

S.E  Asia. 

South  America 

Madagascar. 

South  America 

Peru.  Bolivia. 

Colombia. 

Okibouti 

West  Africa. 

Colombta 

Pani. 

mdta. 

Eurasis. 

Indonesia 

Bolivia 

Cameroon. 

Ecuador 

Ecuador. 

Peru. 

South  Amefica. 

Peru. 

Psru. 

Colombia. 

Brazil. 

Brazil. 

Brazil. 

Brazil. 

Peru,  Bolivia. 

Brazil. 

Peru. 

Burma.  Thailand. 

Cape  Verde  I. 

Colombia. 

Mexico. 

E.  Africa. 

Kenya. 

AkJabral 

Cameroon. 

Indonesia 

Zaire. 

Colombia 

Ecuador 

Brazil. 

Kenya. 

Nigeria 


le  petition,  the 
gr  finding  as  to 
:tion  is 

d,  or  wairanted 
sting  measures. 

■1407;  16  U.S.C. 
>45:  Pub.  L.  99- 
ihervvise  noted. 

R  Part  17 

tened  species. 


Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  12. 1991. 
Richard  N.  Smith, 

Acting  Director. 

[FR  Doc.  91-29919  Filed  12-13-91;  8:45  am] 
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50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Day  Finding 
on  a  Petition  To  List  Cagle's  Map 
Turtle 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  fmding:  90- 
Day  petition  finding  for  the  Cagle's  map 
turtle. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
fmding  for  a  petition  to  add  the  Cagle's 
map  turtle  [Graptemys  caglei")  in  Texas 
to  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants.  The 
petition  has  been  found  to  present 
substantial  information  indicating  that 
listing  of  Cagle's  map  turtle  [Graptemys 
cagjef]  as  threatened  or  endangered 
may  be  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  November  12, 1991. 
Comments  and  information  should  be 
submitted  by  January  15, 1992. 
ADDRFSSES:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Field  Office, 
c/o  Corpus  Christi,  Texas,  78412.  The 
petition,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Beardmore,  Endangered  Species 
Biologist,  at  the  above  address  (512/888- 
3346  or  FTS  529-3346). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.],  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding  is 
to  be  published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  status  review  of  the 
species. 

Dr.  Flavius  C.  Killebrew,  Department 
of  Biology  and  Geosciences,  West  Texas 
State  University,  Canyon,  Texas, 
submitted  a  petition  to  the  Service  to  list 
Cagle's  map  turtle  at  least  as  a 
threatened  species.  The  petition  was 
dated  April  16, 1991,  and  received  by  the 
Ser\'ice  on  April  26, 1991. 


This  turtle  is  restricted  to  the 
Guadalupe-San  Antonio  river  system  of 
Texas  (Biiehler  1979)  and  is  highly 
aquatic.  Cagle's  map  turtle  requires  a 
diverse  riverine  habitat  of  riffle  and  pool 
areas.  Males  feed  extensively  on 
trichopteran  larvae,  which  are  abundant 
on  rocks  above  gravel  bars,  whereas 
females  feed  mainly  on  clams,  which  are 
abundant  in  pool  areas.  The  species 
appears  to  avoid  deeper,  silted,  or 
heavily  impacted  portions  of  the  river 
system. 

The  petition  states  the  only  healthy 
population  of  Cagle's  map  turtle  occurs 
in  the  Guadalupe  River  between  Cuero 
and  Sequin,  Texas.  Populations  in  other 
portions  of  the  Guadalupe  River  display 
a  patchy  distribution.  The  species 
appears  to  have  disappeared  from  the 
San  Antonio  River,  and  its  status  in  the 
Bianco  and  San  Marcos  Rivers  is 
unclear.  No  evidence  of  the  turtle's 
presence  was  found  in  major 
impoundments  in  the  Guadalupe  River 
system. 

The  Animal  Notice  of  Review 
(January  6, 1989)  classifies  Cagle's  map 
turtle  as  3C.  However,  the  petition  states 
that  the  status  is  based  on  the  belief  that 
Cagle's  map  turtle  inhabits  reservoirs. 
The  petitioner  found  no  evidence  of  the 
turtle's  existence  in  major 
impoundments  an  believes  reports  of  the 
turtle  in  reservoirs  (and  possibly  reports 
from  other  locations)  may  have  been 
Texas  river  cooter  [Pseudemys  texana], 
a  similar  species  and  largely  inseparable 
visually  from  a  distance.  The  upcoming 
Animal  Notice  of  Review  will  restore 
Cagle's  map  turtle  to  Category  2.  taxa 
for  which  there  is  some  evidence  of 
vulnerability,  but  for  which  there  are  not 
enough  data  to  support  listing  proposals 
at  this  time. 

This  species  may  be  threatened  by  the 
construction  of  five  additional  dams  on 
the  Guadalupe  River  system.  The 
greatest  impact  to  the  species  may  be 
from  two  reservoirs  planned  for  the 
Guadalupe  River  near  Cuero.  Texas. 
Preliminary  results  indicate  56  percent 
of  the  turtle's  habitat  will  be  covered  by 
the  reservoirs  near  Cuero.  Cagle's  map 
turtle  may  also  be  threatened  by  over- 
collecting  for  the  pet  trade  or  scientific 
collections. 

After  a  review  of  the  petition,  and 
information  otherwise  available  to  the 
Service,  the  Service  has  found  that  the 
petition  presented  substantial 
information  that  listing  Cagle's  map 
turtle  [Graptemys  caglei]  as  threatened 
oi  endangered  may  be  warranted.  This 
finding  initiates  a  status  review  for 
Cagle's  map  turtle  as  required  under 
section  4(b)(3)(A)  of  this  Act.  Within  1 
year  from  the  Date  the  petition  was 
received,  the  Service  is  required  under 


section  4(b)(3)(B)  of  the  Act  to  make  a 
finding  as  to  whether  the  petitioned 
action  is  warranted. 

The  Service  would  appreciate  any 
additional  data,  information,  or 
comments  from  the  public,  government 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  the  status  of  Cagle's  map 
turtle. 
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This  notice  was  prepared  by  Lorena 
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Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  5, 1991. 
Richard  N.  Smith, 
Acting  Director  Fish  and  Wildlife  Service. 

[FR  Doc.  91-29920  Filed  12-13-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 
[Dodtet  No.  911193-1293] 
RIN  0646-AD82 

Crustacean  Fisheries  of  the  Western 
Pacific  Region 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  issues  this  proposed  rule  to 
implement  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  This  amendment  will  establish  a 
limited  entry  program  for  the  lobster 
fishery  of  the  Northwestern  Hawaiian 
Islands  (NWHI).  with  permit  eligibility 
based  on  historical  participation  in  and 
dependence  on  the  fishery.  A  maximum 
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of  15  permits  will  be  available  at  any 
time  and  permits  will  be  transferable. 
To  further  control  effort,  a  maximum  of 
1100  assembled  lobster  traps  (and  up  to 
100  unassembled  replacement  traps) 
may  be  used  by  any  vessel.  To  further 
protect  lobster  stocks,  the  amendment 
would  establish  an  annual  closed 
season  (January  1-June  30)  and  an 
annual  quota  based  on  the  condition  of 
stocks.  The  amendment  also  proposes 
additional  reporting  requirements  to 
ensure  adequate  data  to  carry  out  and 
monitor  the  limited  entry  and 
conservation  measures  for  the  fisheries. 
The  Southwest  Regional  Director, 
NMFS,  may  initiate  rulemaking  to  adjust 
the  number  of  permits,  the  length  of  the 
closed  season,  the  limit  on  the  number 
of  traps,  or  reporting  requirements,  with 
the  connirrence  of  the  Council.  The 
amendment  is  intended  to  conserve 
NWHI  lobster  stocks  and  provide  the 
basis  for  an  economically  healthy  and 
productive  fishery. 
DATES:  Written  comments  must  be 
received  on  or  before  January  27, 1992. 
AOORESSES:  Copies  of  Amendment  7 
and  the  environmental  assessment  may 
be  obtained  from  Kitty  M.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St.,  suite  1405.  Honolulu.  HI 
96813;  or  E.  Charles  FuUerton.  Director, 
Southwest  Region,  NMFS,  300  South 
Ferry  St..  Terminal  Island.  CA  90731. 
Send  comments  on  the  proposed  rule 
and  plan  amendment  to  E.C.  FuUerton, 
Director,  Southwest  Region,  NMFS,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731. 

Send  comments  on  the  proposed 
collections  of  information  to  the 
Director,  Southwest  Region.  NMFS  (see 
above),  and  to  the  Office  of  Information 
and  Regiilatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

POn  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Western  Pacific 
Fishery  Management  Council,  Honolulu. 
HawaU  (806)  523-1368;  or  Alvin  Z. 
Katekaru.  Pacific  Areas  Office. 
Southwest  Region.  NMFS.  Honolulu. 
Hawaii  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  prepared  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  approved  and  implemented  by  the 
Secretary  in  1983  (48  PR  5560.  February 
7, 1983).  The  FMP  covers  fisheries  for 
spiny  lobster  and  slipper  lobster  in 
Hawaii,  Guam,  and  American  Samoa, 
but  only  the  fishery  in  the  NWHI  is 
actively  managed.  This  has  been  the 
largest  and  most  dynamic  lobster  fishery 
in  the  region,  with  peak  landings  of 
almost  1.100  metric  tons  (mt)  in  1985. 


Conservation  and  management 
measures  have  included  permits  and 
reporting  requirements  to  monitor  the 
fishery,  and  size  limits,  area  closures, 
and  trap  escape  vents  to  conserve  the 
lobster  stocks. 

Several  recent  trends  in  the  NWHI 
lobster  fishery  are  clear.  Landings,  catch 
per  unit  of  effort  (CPUE).  and  revenues 
all  declined  in  1990  after  2  years  of 
relative  stability  in  the  fishery.  The 
volume  of  lobster  landed  fell  to  the 
lowest  level  since  1987.  In  1990,  356  mt 
of  spiny  lobster  and  75  mt  of  slipper 
lobster  were  landed,  respective 
decreases  from  1989  of  38  percent  and  19 
percent.  Effort  in  1990  was  about  one 
million  trap-hauls,  a  10  percent  increase 
over  1989.  CPUE  for  the  two  species 
combined  was  0.66  legal  lobsters  per 
trap  (0.50  for  legal  spiny  lobster  and  0.16 
for  legal  slipper  lobster).  This  is  a  37 
percent  decrease  from  1989  and  is  the 
lowest  CPUE  in  the  history  of  the 
fishery.  The  average  siie  of  spiny 
lobster  tails  (4-8  oz  for  1990)  continued 
to  decrease  through  the  year,  causing 
increasing  concern  among  vessel 
operators.  Fleet  revenues  for  1990  were 
$4.9  million,  down  22  percent  from  1989. 

Analyses  of  commercial  fishing 
logbooks  and  research  sampling  data 
have  produced  several  conclusions.  Low 
recruitment  to  the  fishery  was  first 
observed  at  Maro  Reef  and  the  banks 
northwest  of  Maro,  resulting  in  a  decline 
in  CPUE.  Fishing  effort  then  intensified 
at  Necker  Island  and  Gardner  Pinnacles, 
resulting  in  lobster  stocks  in  those  areas 
being  fished  down.  The  1990  spawning 
stock  biomass  of  spiny  and  slipper 
lobsters  in  the  NWHI  was  22  percent  of 
the  levels  in  the  late  1970s,  prior  to  the 
development  of  the  fishery,  an 
indication  that  the  million  trap-hauls  in 
1990  may  have  been  excessive  since 
recruitment  to  the  fishery  was  low.  The 
FMP  defines  the  threshold  for 
recruitment  overfishing  at  20  percent  of 
the  pre-fishery  level.  Thus,  the  status  of 
spawning  stock  biomass  in  1990  was  at 
or  near  a  level  that  could  cause  a  severe 
decline  in  recruitment. 

In  1991.  lobster  fishing  continued  in 
the  NWHI  until  the  fishery  was  closed 
by  emergency  action  on  May  8  (56  FR 
21961,  May  13. 1991).  The  closure  was 
subsequently  extended  for  a  second  90- 
day  period  (56  FR  36012,  July  30, 1991). 
Commercial  fishing  logbooks  for  the 
period  January-April  1991  indicated  that 
CPUE  for  the  period  was  0.63  legal 
lobster  per  trap-haul,  the  lowest  ever 
recorded  during  those  months  since  1984 
(when  such  data  started  being 
recorded).  By  comparison,  the  CPUE  for 
this  period  In  1990  was  0.84.  The 
correlation  between  the  CPUE  for  the 
first  4  months  of  the  year  and  the  CPUE 


for  the  entire  year  is  0.91,  meaning  that 
the  CPUE  from  the  first  4  months  is  a 
good  indicator  of  the  CPUE  for  the  entire 
year. 

Although  most  of  the  fishing  in  1991 
was  at  Necker  Island  and  Gardner 
Pinnacles,  available  data  from  Maro 
Reef  show  that  Maro  has  not  recovered 
from  the  low  1990  CPUE.  Based  on  the 
eariy  1991  CPUE  and  the  lack  of  any 
improvement  in  the  catch  rates  at  Maro 
Reef,  the  Council  concluded  that  the 
current  spawning  stock  biomass  is  in 
danger  of  recruitment  overfishing. 

Recent  research  suggests  that  the 
population  of  spiny  lobster  may  vary 
armually  according  to  oceanographic 
conditions.  Above  average  sea  surface 
height  in  the  NWHI  is  hypothesized  to 
indicate  good  recruitment  of  3-year  old 
lobsters  into  the  fishery  4  years  later  (1 
year  of  larval  stage  and  3  years  of 
growth  after  settlement  before  reaching 
legal  size),  and  vice-versa.  Thib  model 
forecasts  poor  recruitment  to  the  fishery 
in  1991.  and  improved  recruitment  in 
1992.  Recruitment  to  the  fishery  from  the 
1990  spawning  biomass  will  not  be 
observed  until  1993. 

In  response  to  this  information,  the 
Council  requested  the  emergency 
closure  of  the  fishery,  but  tl^s  was  only 
a  temporary  solution  to  conditions  in  the 
fishery.  The  fishery  is  still  open  access. 
While  size  limits  and  gear  restrictions 
are  in  place,  there  are  no  limits  on  total 
effort  or  catch.  High  ex-vessel  prices 
continue  to  drive  fishermen  to  exploit  a 
resource  that  is  approaching  threatened 
levels.  The  Council  concluded  that  a 
combination  of  effort  and  harvest 
limitations  is  needed  immediately  to 
protect  the  resource  and  the  industry 
that  depends  on  it.  The  FMP  amendment 
and  its  proposed  regulations  would  take 
several  steps,  including  a  limited  access 
system,  a  limit  on  effort,  an  aimual  fleet 
harvest  quota,  and  a  closed  season. 

The  Council  discussed  and  considered 
several  factors  in  developing  the 
proposed  Umited  access  system  for  this 
fishery.  First  the  permit  eligibility 
criteria  are  based  on  historical  and 
current  participation  in,  and  dependence 
on,  the  fishery.  Initial  permits  under  the 
system  will  be  issued,  with  relatively 
equal  weight,  to:  (1)  Owners  of  vessels 
that  developed  the  fishery  and  have 
stayed  with  it.  and  (2)  owners  of  vessels 
that  have  entered  the  fishery  relatively 
recently  and  help  make  up  the  current 
core  of  the  industry.  Regarding  fishery 
economics,  the  Council  determined  that 
a  limit  of  15  vessels  will  dampen  the 
boom-and-bust  cycle  in  fishery 
participation  that  might  result  from 
fluctuations  in  stock  availability, 
reducing  over-capitalization  in  the 
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for  the  entire  year  is  0.91,  meaning  that 
the  CPUE  from  the  first  4  months  is  a 
good  indicator  of  the  CPUE  for  the  entire 
year. 

Although  most  of  the  fishing  in  1991 
was  at  Necker  Island  and  Gardner 
Pinnacles,  available  data  from  Maro 
Reef  show  that  Maro  has  not  recovered 
from  the  low  1990  CPUE  Based  on  the 
early  1991  CPUE  and  the  lack  of  any 
improvement  in  the  catch  rates  at  Maro 
Reef,  the  Council  concluded  that  the 
current  spawning  stock  biomass  is  in 
danger  of  recruitment  overfishing. 

Recent  research  suggests  that  the 
population  of  spiny  lobster  may  vary 
annually  according  to  oceanographic 
conditions.  Above  average  sea  surface 
height  in  the  NWHI  is  hypothesized  to 
indicate  good  recruitment  of  3-year  old 
lobsters  into  the  fishery  4  years  later  (1 
year  of  larval  stage  and  3  years  of 
growth  after  settlement  before  reaching 
legal  size),  and  vice-versa.  This  model 
forecasts  poor  recruitment  to  the  fishery 
in  1991.  and  improved  recruitment  in 
1992.  Recruitment  to  the  fishery  from  the 
1990  spawning  biomass  will  not  be 
observed  until  1993. 

In  response  to  this  information,  the 
Council  requested  the  emergency 
closure  of  the  fishery,  but  this  was  only 
a  temporary  solution  to  conditions  in  tJie 
fishery.  The  fishery  is  still  open  access. 
While  size  limits  and  gear  restrictions 
are  in  place,  there  are  no  limits  on  total 
effort  or  catch.  High  ex-vessel  prices 
continue  to  drive  fishermen  to  exploit  a 
resource  that  is  approaching  threatened 
levels.  The  Council  concluded  that  a 
combination  of  effort  and  harvest 
limitations  is  needed  immediately  to 
protect  the  resource  and  the  industry 
that  depends  on  it.  The  FMP  amendment 
and  its  proposed  regulations  would  take 
several  steps,  including  a  limited  access 
system,  a  limit  on  effort,  an  annual  fleet 
harvest  quota,  and  a  closed  season. 

The  Council  discussed  and  considered 
several  factors  in  developing  the 
proposed  limited  access  system  for  this 
fishery.  First  the  permit  eligibility 
criteria  are  based  on  historical  and 
current  participation  in,  and  dependence 
on,  the  fishery.  Initial  permits  under  the 
system  will  be  Issued,  with  relatively 
equal  weight,  to:  (1)  Owners  of  vessels 
that  developed  the  fishery  and  have 
stayed  with  it,  and  (2)  owners  of  vessels 
that  have  entered  the  fishery  relatively 
recently  and  help  make  up  the  current 
core  of  the  industry.  Regarding  fishery 
economics,  the  Council  determined  that 
a  limit  of  15  vessels  will  dampen  the 
boom-and-bust  cycle  in  fishery 
participation  that  might  result  from 
fluctuations  in  stock  availability, 
reducing  over-capitalization  in  the 
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fishery  and  allowing  vessels  to  operate 
efficiently.  This  limit  also  maintains  the 
competitive  nature  of  the  fishery,  a 
feature  that  the  participants  requested. 
The  amendment  also  sets  a  limit  of  1100 
assembled  traps  per  vessel  that  can  be 
used  to  fish  or  be  carried  on  board;  this 
will  minimize  overcapitalization  that 
might  otherwise  result  from  increasing 
the  physical  capacity  of  individual 
vessels.  The  Council  also  considered 
and  made  allowances  in  the  system  for 
social  factors  in  the  fishery.  While 
permits  are  initially  issued  to  vessel 
owners  based  on  historical  and  current 
dependence  on  the  fishery,  the  system 
allows  individuals  who  have  ties  to  the 
fishery,  by  either  owning,  operating,  or 
working  as  a  crew  member  of  a  vessel 
that  participated  in  it,  to  have  the 
highest  priority  for  permits  if  they 
become  available  in  the  future. 

In  addition  to  limiting  access,  the 
Council  proposes  that  a  6-month  aimual 
closure  of  the  NWHI  fishery  be 
injplemented.  The  objective  of  the 
ci0i.ied  season  is  to  protect  gravid 
femhies  during  a  portion  of  their  period 
of  pedk  abundance  (May-August),  as 
well  as  protecting  the  spawning  biomass 
as  it  grows  and  matures  (January-April ) 
prior  to  tliC  peak  in  spawning  activity. 
Because  vessels  operating  under  the 
limited  access  system  for  lobster  will 
not  be  able  to  fish  for  lobsters  during  the 
closure,  the  Council  modified  the 
qualification  criteria  for  eligibility  in  its 
moratorium  on  new  entry  into  the 
Hawaii-based  pelagic  longline  fishery. 
The  Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  allows  quahfied  lobster  vessels 
to  obtain  a  longline  limited  access 
permit,  so  that  they  have  an  alternative 
fishery  to  pursue.  In  addition,  several 
lobster  vessels  also  hold  or  are  qualified 
to  hold  limited  access  permits  under  the 
Fishery  Management  Plan  for  the 
Bottomfish  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region. 
Thus,  the  Council  has  considered  the 
capacity  of  the  vessels  to  engage  in 
other  fisheries  as  part  of  its  decision 
process  in  this  program. 

Further,  so  that  the  output  of  the  fleet 
could  be  fine-tuned  to  protect  the  lobster 
stocks  and  stabilize  the  industry  that 
depends  on  them,  the  amendment 
contains  a  procedure  to  set  an  annual 
fleet  harvest  quota.  The  quota  can  be 
adjusted  each  year  to  account  for 
fluctuation  in  stock  abundance  due  to 
fishing  pressure  or  environmental 
changes.  An  initial  annual  quota  would 
be  set  based  on  catch  and  effort  data  for 
prior  years,  and  would  be  revised  after 
the  first  month  of  fishing  if  catch  and 
effort  data  demonstrate  that  the  stocks 


are  more  or  less  robust  than  initially 
estimated.  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  will  publish  a  notice 
indicating  the  initial  quota  in  the  Federal 
Register  by  February  15  each  year. 

To  ensure  adquate  data  to  monitor  the 
fishery  and  to  carry  out  and  evaluate  the 
effectiveness  of  the  limited  entry 
program,  several  changes  are  made  in 
monitoring  and  reporting  requirements. 
Permit  applicants  must  provide  the  same 
application  information  as  for  other 
western  Pacific  permitted  fisheries 
under  an  established  information 
collection  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
Supplementary  information  would  be 
required  from  applicants  that  are 
corporations  or  partnerships.  There 
would  be  minor  changes  in  currently 
used  reporting  forms  to  record  sea 
conditions  during  fishing  operations  and 
to  record  lobster  tail  size.  These  data 
are  needed  to  evaluate  changes  in  CPUE 
and  in  the  stocks  of  lobster.  Periodic 
reports  from  vessel  operators  while  at 
sea  will  be  required  to  ensure  adequate 
data  to  set  and  enforce  the  annual 
quota. 

Finally,  the  Regional  Director,  with 
the  concurrence  of  the  Council,  is 
authorized  to  initiate  rulemaking  to 
adjust  the  hmit  on  the  number  of  permits 
that  may  be  in  effect  at  any  time,  to 
change  the  length  of  the  closed  season, 
to  adjust  the  limit  on  the  number  of 
traps  that  may  be  used  at  any  time,  or  to 
change  reporting  requirements. 

In  total,  the  amendment  proposes  a 
comprehensive  program  of  limited 
access,  fleet  harvest  quota,  a  closed 
season,  reporting  requirements,  and  a 
process  to  adjust  management  without 
an  FMP  amendment  to  ensure  the  long- 
term  health  of  the  stocks  and  of  the 
businesses  that  depend  on  them. 

If  approved.  Amendment  7  will  be 
implemented  in  early  1992.  The  fishery 
would  then  be  closed  until  July  1, 1992, 
when  the  first  quota  would  be 
implemented.  Timely  notice  of  the 
Closure  will  be  given  to  fishermen  then 
on  the  grounds  by  the  Regional  Director 
to  allow  a  reasonable  time  to  retrieve 
their  gear  and  exist  the  fishing  grounds. 

This  proposed  rule  is  not 
substantively  different  from  the  version 
submitted  by  the  Council  with  the 
amendment.  Editorial  changes  have 
been  made  to  expand  the  discussion  of 
the  background  of  the  action  and  to 
clarify  the  requirements  and 
prohibitions  under  the  proposed  rule. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 


requires  the  Secretary  to  publish  ^' 

regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  the  amendment  is  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  7.  A  copy  of  the  EA  is 
available  from  the  Council  (see 
AOOWESSCt). 

The  Assistant  Administrator  hat 
initially  determined  that  this  proposed 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  proposed 
action  will  not  not  have  an  effect  on  the 
economy  of  more  than  $100  million: 
there  will  be  no  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  government  agencies:  and 
there  will  be  no  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  or  the  ability 
of  U.S.  industries  to  compete  with 
foreign  enterprises.  The  Council 
incorporated  a  regulatory  impact  review 
ii:  its  plan  amendment,  which  may  be 
obtained  from  the  Council  (see 
ADOKESK8). 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  vessels  currently  in  the 
fishery  would  be  displaced,  and  the 
costs  of  compliance,  in  terms  of 
potential  revenues  lost,  recordkeeping, 
the  competitive  position  of  these 
businesses  relative  to  larger  entities, 
and  the  ability  of  these  businesses  to 
remain  in  the  market,  are  not  significant. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  Council  has  considered  the 
potential  effects  of  this  action  on 
endangered  and  threatened  species  and 
has  concluded  that  no  impacts  are 
likely.  Informal  consultations  are  being 
conducted  with  NMFS  under  section  7  of 
the  Endangered  Species  Act  and,  if 
warranted,  a  biological  opinion  will  be 
prepared  by  NMFS. 

TTiis  rule  proposes  several  collection- 
of-information  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act. 

Information  requested  from  lobster 
permit  applicants  would  be 
standardized  as  part  of  an  effort  by 
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hMFS  to  consolidate  into  one  form  the 
dflferent  permits  for  fisheries  in  the 
Western  Pacific  Region.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
minutes  per  application,  including  the 
time  to  review  and  complete  the  form, 
and  return  it  to  NMFS.  The  standardized 
permit  application  form  was  approved 
by  0MB  in  conjimction  with  the 
Southwest  Region  Family  of  Permit 
Forms  (OMB  Control  No.  0648-0204). 

In  addition,  corporations  or 
partnerships  filing  permit  applications 
would  have  to  complete  a 
supplementary  information  sheet  listing 
the  names  of  individual  owners  and 
their  respective  ownership  shares  in  the 
vessel.  The  reporting  burden  for  this 
information  is  estimated  to  t)e  30 
minutes  per  application.  In  addition,  a 
new  section  for  reporting  weather 
conditions  in  the  fishing  logbook 
(currently  required  and  approved  under 
OMB  Control  No.  0648-0214)  is 
proposed.  The  estimated  burden  is  2 
minutes  per  fishing  day.  A  new 
information  element  (tail  sizes)  would 
be  added  to  the  existing  processing  and 
sales  report  requirement  (approved 
under  OMB  Control  No.  0648-0214).  The 
public  buraen  tor  completing  the  new 
section  is  estunated  to  be  5  minutes  per 
trip  [tnps  normally  last  1.5  to  3  months). 
Periodic  at-sea  reports  of  catch  and 
effort  would  be  required  to  monitor 
ca'.ches,  revise  quotas,  and  close  the 
fishery  when  the  quota  is  taken.  The 
public  burden  for  these  reports  is 
estimated  to  be  5  minutes  per  report, 
including  establishing  communications 
and  reporting  the  catch.  This  may  be 
weekly,  daily,  or  otherwise. 

The  proposed  rule  would  also  require 
vessel  operators  to  notify  NMFS  if  they 
are  forced  to  leave  traps  on  the  fishing 
grounds  due  to  an  emergency  situation. 
While  no  such  emergencies  are 
predicted,  it  is  estimated  that  such  a 
report  would  take  less  than  5  minutes, 
assuming  no  problems  with  radio 
transmission  and  reception  from  the 
location  of  the  emergency. 

.\  request  for  clearance  of  these 
additional  collections  of  information  has 
been  submitted  to  OMB.  Send  comments 
on  the  burden  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  on 
how  to  reduce  the  burden,  to  the 
Director,  Southwest  Region,  NMFS,  and 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB  (see  AOORES8E8). 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Hawaii. 
This  determination  has  been  submitted 


for  review  by  the  responsible  state 
agency  under  section  307  of  the  Coastal 
Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  impUcations 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

list  of  Subjects  in  50  CFR  Part  681 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Deceml)er  11, 1991. 
David  S.  Crestin. 

Acting  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  681  is  proposed 
to  be  amended  as  follows: 

PART  681— WESTERN  PACIFIC 
CRUSTACEAN  FISHERIES 

1.  The  authority  citation  for  part  681 
continues  to  read  as  follows: 

Authority:  10  U.S.C  1801  et  seq. 

§681.2    lAllMmtod] 

2.  In  5  681.2,  new  definitions  for  "Final 
quota",  "Fleet  harvest  quota",  "Initial 
quota ',  "Owner",  "Pacific  Area  Office", 
and  "Recei\nng  vessel"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

Final  quota  means  the  total  harvest 
quota  for  spiny  and  slipper  lobsters 
(combined)  that  may  be  landed  from 
Permit  Area  1.  It  is  derived  by  adjusting 
the  initial  quota  based  on  catch  and 
effort  data  from  the  first  month  of 
fishing  ead)  year  and  is  published  after 
fishing  begins  in  any  year. 

Fleet  harvest  quota  means  the  total 
allowable  number  of  legal  spiny  and 
slipper  lobsters  (combined)  that  may  be 
landed  horn  Permit  Area  1  by  permitted 
vessels  in  a  calendar  year. 

Initial  quota  means  the  initially 
determined  fleet  harvest  quota  for 
Permit  Area  1  calculated  from  previous 
years'  catch  and  effort  information,  and 
published  in  February  each  year. 

Owner  means  the  person  who  is 
identified  as  the  current  owner  of  the 
vessel  as  described  in  the  Certificate  of 
Documentation  (Form  CG-1270)  issued 
by  the  U.S.  Coast  Guard  for  a 
documented  vessel  or  in  a  registration 
certificate  issued  by  a  State  or  Territory 
or  the  U.S.  Coast  Guard  for  an 
undocumented  vessel. 

Pacific  Area  Office  means  the  Pacific 
Area  Office,  Southwest  Region,  National 
Marine  Fisheries  Service,  2570  Dole 
Street,  Honolulu,  Hawaii,  96822-2396. 


Receiving  Vessel  means  a  vessel  of 
the  United  States  that  is  used  to  land 
lobster  caught  by  another  vessel. 

3.  In  S  681.4,  paragraphs  (a)(1).  (b). 
and  (d)  through  (h)  are  revised,  to  read 
as  follows: 

S  681.4    PflmMS. 

(a)  General.  (1)  Any  vessel  of  the 
United  States  engaged  in  commercial 
fishing  for  lobsters  in  the  Management 
Area  must  have  a  permit  issued  under 
this  part.  Vessels  engaged  in  commercial 
fishing  for  lobsters  in  Permit  Area  2  or 
Permit  Area  3  require  only  a  permit 
issued  under  this  section  Vessels 
engaged  in  commercial  fishing  tor 
lobsters  in  Permit  Area  1  require  only  a 
limited  access  permit  issued  under 
§681.30. 

(b)  Applications.  (1)  An  application 
for  a  permit  under  this  section  should  be 
submitted  to  the  Pacific  Area  Office  by 
the  vessel  owner,  or  a  designee  of  the 
owner,  at  least  15  days  before  the  date 
the  applicant  desires  to  have  the  permit 
be  effective. 

(2)  Each  apphcation  must  be 
submitted  on  an  apphcation  form 
obtained  from  the  Pacific  Area  Office 
and  must  provide  the  following 
information: 

(i)  Type  of  application;  whether  the 
application  is  for  a  new  permit  or  a 
renewal;  and  what  permit  area  it  is  for, 

(ii)  Owner's  name,  social  security 
number,  mailing  address,  and  telephone 
numbers  (business  and  home); 

(iii)  Name  ot  the  partnership  or 
corporation,  if  the  vessel  is  owned  by 
such  an  entity: 

(iv)  Primary  operator's  name,  social 
security  number,  mailing  address,  and 
telephone  numbers  (business  and  home); 

(v)  ReUef  operator's  name: 

(vi)  Name  of  the  vessel; 

(vii)  Official  number  of  the  vessel; 

(viii)  Radio  call  sign  of  the  vessel; 

(ix)  Principal  port  of  the  vessel; 

(x)  Length  of  the  vessel: 

(xi)  Engine  horsepower 

(xii)  Approximate  fish  hold  capacity: 

(xiii)  Number  of  crew  (excluding 
operator); 

(xiv)  Construcfion  date; 

(xv)  Date  vessel  purchased; 

(xvi)  Purchase  price; 

(xvii)  Type  and  amount  of  fishing  gear 
carried  on  board  the  vessel; 

(xviii)  Position  of  the  applicant  in  the 
corporation,  if  the  vessel  is  owned  by 
such  an  entity; 

(xix)  Signature  of  the  applicant;  and 

(xx)  Date  of  signature. 


December  16.  1991  /  Proposed  Rules 


)le  state 
f  the  Coastal 

not  contain 

iplications 
ration  of  a 
ler  E.0. 12612. 

Part  681 

ting  and 


<r  for  Fisheries. 

ithe 

is  proposed 

CIFIC 
» 

for  part  681 
rt: 

seq. 


ions  for  "Final 
ta",  "Initial 
Area  Office", 
!  added,  in 
as  follows: 

ital  harvest 
-  lobsters 
ided  from 
I  by  adjusting 
:atch  and 
onthof 
bUshed  after 

ns  the  total 
spiny  and 
)  that  may  be 
by  permitted 

nitially 
uota  for 
■cm  previous 
irmation,  and 
lyear. 

1  who  is 
vner  of  the 
Certificate  of 
1270)  issued 
ira 

registration 
e  or  Territory 
ran 

ns  the  Pacific 
gion.  National 
1570  Dole 
16822-2396. 


Receiving  Vessel  means  a  vessel  of 
the  United  States  that  is  used  to  land 
lobster  caught  by  another  vessel. 

***** 

3.  In  S  681.4.  paragraphs  (a)(1).  (b). 
and  (d)  through  (h)  are  revised,  to  read 
as  follows: 

§681.4    PcmMs. 

(a)  General.  (1)  Any  vessel  of  the 
United  States  engaged  in  commercial 
fishing  for  lobsters  in  the  Management 
Area  must  have  a  permit  issued  under 
this  part.  Vessels  engaged  in  commercial 
fishing  for  lobsters  in  Permit  Area  2  or 
Permit  Area  3  require  only  a  permit 
issued  under  this  section  Vessels 
engaged  in  commercial  fishing  tor 
lobsters  in  Permit  Area  1  require  only  a 
limited  access  permit  issued  under 
§681.30. 

(b)  Applications.  (1)  An  application 
for  a  permit  under  this  section  should  be 
submitted  to  the  Pacific  Area  Office  by 
the  vessel  owner,  or  a  designee  of  the 
owner,  at  least  15  days  before  the  date 
the  applicant  desires  to  have  the  permit 
be  effective. 

(2)  Each  application  must  be 
submitted  on  an  application  form 
obtained  from  the  Pacific  Area  Office 
and  must  provide  the  following 
information: 

(i)  Type  of  application;  whether  the 
application  is  for  a  new  permit  or  a 
renewal;  and  what  permit  area  it  is  for, 

(ii)  Owner's  name,  social  security 
number,  mailing  address,  and  telephone 
numbers  (busmess  and  home); 

(iii)  Name  of  the  partnership  or 
corporation,  if  the  vessel  is  owned  by 
such  an  entity; 

(iv)  Primary  operator's  name,  social 
security  number,  maiimg  address,  and 
telephone  numbers  (business  and  home); 

(v)  ReUef  operator's  name; 

(vi)  Name  of  the  vessel; 

(vii)  Official  number  of  the  vessel; 

(viii)  Radio  call  sign  of  the  vessel; 

(ix)  Principal  port  of  the  vessel; 

(x)  Length  of  the  vessel; 

(xi)  Engine  horsepower 

(xii)  Approximate  fish  hold  capacity; 

(xiii)  Number  of  crew  (excluding 
operator); 

(xiv)  Construction  date; 

(xv)  Date  vessel  purchased; 

(xvi)  Purchase  price; 

(xvii)  Type  and  amount  of  fishing  gear 
carried  on  board  the  vessel; 

(xviii)  Position  of  the  appUcant  in  the 
corporation,  if  the  vessel  is  owned  by 
such  an  entity; 

(xix)  Signature  of  the  applicant;  and 

(xx)  Date  of  signature. 
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(d)  Change  in  application  information. 
Any  change  in  the  information  specified 
in  paragraph  (b)(2)  of  this  section  must 
be  reported  to  the  Pacific  Area  Office  at 
least  10  days  before  the  effective  date  of 
the  change,  or  if  an  unplaimed  change. 
within  10  days  after  the  change.  Failure 
to  report  such  changes  may  result  in 
termination  of  the  permit. 

(e)  Issuance.  (1)  Within  15  days  after 
receipt  of  a  properly  completed 
application,  the  Regional  Director  will 
determine  whether  to  issue  a  permit. 

(2)  If  an  incomplete  or  improperly 
completed  permit  application  is 
submitted,  the  Regional  Director  will 
notify  the  applicant  in  writing  of  the 
deficiency.  If  the  appUcant  fails  to 
correct  the  deficiency  within  15  days 
following  the  date  of  notification,  the 
apphcation  will  be  considered 
abandoned. 

(f)  Expiration.  Permits  issued  under 
this  section  expire  at  2400  hours  local 
time  on  December  31  following  the 
effective  date  of  the  permit. 

(g)  Renewal.  An  application  for 
renewal  of  a  permit  must  be  submitted 
to  the  Pacific  Area  Office  in  the  same 
manner  as  described  in  paragraph  (b)  of 
this  section. 

(h)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 
***** 

4.  In  §  681.5,  paragraph  (b)(2)(ix)  is 
redesignated  (b)(2)(x)  and  new 
paragraphs  (b)(2)(ix),  (c)(3)(v).  and  (d) 
are  added,  to  read  as  follows: 

§  681.5    Recordkeeping  and  reportinfl. 

***** 

(b)  *  *  * 

(2)  *  *  • 

(ix)  General  condition  of  sea  surface 
for  each  day  fished. 

***** 

(3)  •  •  • 

(v)  Number  of  lobsters,  by  tail  weight 

(in  2-ounce  intervals),  by  species. 

***** 

(d)  Transshipment.  If  any  vessel,  other 
than  the  harvesting  vessel,  is  used  to 
transship  lobsters  from  the  harvesting 
vessel  to  port,  then  the  receiving  vessel 
landing  the  lobster  must,  within  72  hours 
of  each  landing,  submit  to  the  Regional 
Director  the  original  copies  of  the  NMFS 
Daily  Lobster  Catch  Reports  that  were 
completed  by  the  operator  of  the  vessel 
that  harvested  the  lobster. 

§681.6    [Amended] 

5.  In  §  681.6.  in  each  place  it  occurs  in 
paragraphs  (a),  (b).  and  (c),  the  word 
"permit"  is  replaced  with  the  word 
"official". 


6.  In  S  681.7,  paragraph  (b)(1)  is 
revised  and  paragraphs  (b)(7)  through 
(b)(12)  are  added,  to  read  as  follows: 

§  681.7    Prohibitions. 

*  •  «  «  * 

(b)  *  *  • 

(I)  Fish  for.  take,  or  retain  lobsters: 
(i)  Without  a  limited  access  permit 

issued  under  {  681.30; 

(ii)  By  methods  other  than  lobster 
traps  or  by  hand  for  lobsters,  as 
specified  in  §  681.24; 

(iii)  From  closed  areas  for  lobsters,  as 
specified  in  §  681.23; 

(iv)  During  a  closed  season,  as 
specified  in  §  681.29;  or 

(v)  In  excess  of  the  final  quota,  as 
specified  in  §681.31. 

(7)  During  a  closed  season,  possess  on 
a  fishing  vessel  any  lobster  trap. 

(8)  Fail  to  report  catch  and  effort  data, 
as  specified  in  §  681.31. 

(9)  Leave  fishing  traps  unattended  on 
the  fishing  grounds  between  trips  or 
during  a  closed  season,  unless 
necessitated  by  emergency  conditions, 
in  which  case  the  NMFS  Pacific  Area 
Office  Law  Enforcement  Office  must  be 
notified  within  24  hours  after  the  vessel 
reaches  port  of  the  emergency 
necessitating  this  action  and  the 
location  at  which  the  traps  were  left. 
The  NMFS  Law  Enforcement  Office  can 
be  reached  24  hours  a  day  by  calling 
(808)  541-2727. 

(10)  Maintain  on  board  the  vessel  or 
in  the  water,  more  than  1200  traps  per 
fishing  vessel,  of  which  no  more  than 
1100  can  be  assembled  traps,  as 
specified  in  §  681.24(e]. 

(II)  Fail  to  make  legibly  the  vessel's 
official  number  on  all  traps  and  floats 
used  by  the  vessel,  as  specified  in 

§  681.24(h). 

(12)  Land  lobsters  after  the  date 
announced  in  the  Federal  Register  as 
specified  in  §  681.31(c)(6). 

7.  In  subpart  B,  in  §  661.24,  paragraphs 
(e)  through  (g)  are  added,  to  read  as 
follows: 

§681.24    Gear  reetrtctione. 

*  «  *  •  * 

(e)  A  maximum  of  1200  traps  per 
fishing  vessel  may  be  maintained  on 
board  or  in  the  water,  provided  that  no 
more  than  1100  assembled  traps  are 
maintained,  on  board  or  in  the  water.  If 
more  than  1100  traps  are  maintained  the 
unassembled  traps  may  be  carried  as 
spares  only,  in  order  to  replace 
assembled  traps  that  may  be  lost  or 
become  unusable. 

(f)  A  vessel  may  not  leave  any  trap  on 
the  fishing  grounds,  except  in  the  event 
of  an  emergency,  in  which  case  the 


vessel  operator  must  notify  the  NMFS 
Pacific  Area  Office  Law  Enforcement 
office  of  the  location  and  number  of 
traps  within  24  hours  after  the  vessel 
reaches  port. 

(g)  The  vessel's  official  number  must 
be  marked  legibly  on  all  traps  and  floats 
used  by  that  vessel. 


§§681.30-«81.35 

§8  681.40-681.45] 


[Redestonated  as 


8.  In  subpart  C,  §§  681  30  through 
681.35  are  redesignated  §§  681.40 
through  681.45. 

9.  Subpart  B  is  amended  by  adding 
new  §§  681.29  through  681.32  to  read  as 
follows; 


§681.29 

Lobster  fishing  is  prohibited  during 
the  months  of  January  throu^  ]une. 
inclusive. 

§681.30    Umlted  accees  management 
program. 

(a)  General  Requirements.  (1)  The 
owner  of  any  vessel  used  to  fish  for 
lobster  in  Pennit  Area  1  must  have  a 
limited  access  permit  issued  for  such 
vessel  under  this  section.  Only  one 
permit  will  be  assigned  to  any  vessel. 

(2)  A  limited  access  pennit  is  valid  for 
fishing  only  in  Pennit  Area  1. 

(3)  The  application  form  for  a  limited 
access  permit  is  the  same  as  the 
apphcation  form  for  a  general  permit, 
described  in  §  681.4(b)(2).  If  the 
apphcation  is  submitted  on  behalf  of  a 
partnership  or  corporation,  the 
application  must  be  accompanied  by  a 
supplementary  information  sheet 
obtained  from  the  Pacific  Area  Office 
and  contain  the  names  and  mailing 
addresses  of  all  partners  or 
shareholders  and  their  respective 
percentage  of  ownership  in  the 
partnership  or  corporation. 

(4)  A  maximum  of  15  limited  access 
permits  can  be  valid  at  any  time. 

(5)  No  fee  is  required  for  a  limited 
access  permit. 

(6)  Any  change  in  the  information 
specified  in  the  application  form  for  a 
limited  access  permit  must  be  reported 
to  the  Pacific  Area  Office  at  least  10 
days  before  the  effective  date  of  the 
change,  or  if  unplanned  within  10  days 
after  the  change.  Failure  to  report  such 
changes  may  result  in  termination  of  the 
permit. 

(7)  If  an  incomplete  or  improperiy 
completed  apphcation  form  is 
submitted,  the  Regional  Director  will 
notify  the  applicant  in  writing  of  the 
deficiency.  If  the  appUcant  fails  to 
correct  the  deficiency  within  15  days 
following  the  notification,  the 
application  wiU  be  considered 
abandoned. 


65214 Faderal  Register  /  Vol.  56.  No.  241  /  Monday,  December  16.  1991  /  Proposed  Rules 


(8)  A  limited  access  permit  expires  at 
2400  hours  local  time  on  December  31 
following  the  effective  date  of  the 
permit. 

(9)  A  limited  access  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(10)  A  limited  access  permit  may  be 
issued  to  replace  a  lost  or  mutilated 
permit.  An  application  for  a  replacement 
permit  is  not  considered  a  new 
application. 

(11)  A  limited  access  permit  must  be 
on  board  the  vessel  at  all  times  and  is 
subject  to  inspection  upon  request  of 
any  authorized  officer. 

(12)  Procedures  governing  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(b)  Issuance  of  initial  limited  access 
permits.  (1)  An  application  for  an  initial 
limited  access  permit  must  be  submitted 
to  the  Pacific  Area  Office  within  90  days 
of  the  effective  date  of  this  rule. 

(2)  The  Regional  Director  will  issue 
initial  limited  access  permits  based  on 
the  eligibility  criteria  listed  below.  An 
initial  permit  will  be  issued  to  the 
person  who  owned  the  vessel  when  the 
vessel  was  last  used  to  land  lobsters 
from  Permit  Area  1  in  1990.  Priority  for 
initial  permits  will  be  given,  in 
descending  order,  to  an  owner  of  a 
vessel  that  was  used  to  make  at  least 
one  landing  of  lobsters  from  Permit  Area 
1: 

(i)  Before  August  8, 1985,  and  during 
every  calendar  year  from  1985  through 
1990; 

(ii)  Before  August  8, 1985,  and  during 
calendar  year  1990; 

(iii)  During  1990  only. 

(3)  If  fewer  than  15  initial  limited 
entry  permits  are  issued  under  (b)(2), 
then  the  remaining  initial  permits  will  be 
issued  to  vessel  owners  based  upon  a 
point  system. 

(i)  One  point  shall  be  assigned  for 
each  calendar  year  prior  to  1985  that  the 
applicant  was  the  owner  or  operator  of 
a  vessel  that  was  used  to  land  lobsters 
from  Permit  Area  1. 

(ii)  Under  the  point  system,  applicants 
will  be  ranked  by  number  of  points, 
beginning  with  the  appUcant  having  the 
most  points  and  descending  to  the 
applicant  having  the  least.  Available 
permits  will  be  issued  to  applicants 
according  to  this  ranking  in  descendiqg 
order. 

(iii)  If  two  or  more  applicants  have  the 
same  number  of  points  and  there  are 
insufficient  permits  for  all  such 
applicants,  the  Regional  Director  shall 
issue  permits  to  such  applicants  through 
a  lottery. 

(iv)  No  points  shall  be  assigned  under 
paragraph  (b)(3)(i)  for  lobster  landings 


by  a  vessel  for  which  an  application  is 
submitted  under  paragraph  (b1(2). 

(c)  Renewal  of  limited  access  permits. 
(1)  An  application  for  renewal  of  a 
limited  access  permit  must  be  submitted 
to  the  Pacific  Area  Office  by  the  permit 
holder  using  the  application  form 
described  in  §  681.4(b)(2).  Applications 
should  be  filed  no  later  than  December 
15  prior  to  the  year  for  which  the  permit 
will  be  valid. 

(2)  The  Regional  Director  will  renew  a 
limited  access  permit  for  a  subsequent 
year  if  the  permitted  vessel  was  used  to: 

(i)  Land  the  equivalent  of  at  least  four 
lobsters  for  each  trap  normally  used, 
calculated  over  one  calendar  year,  and 

(ii)  Make  those  landings  during  at 
least  one  of  the  2  years  prior  to  the  year 
for  which  the  new  permit  will  be  valid. 

(3)  In  paragraph  (c)(2)(i)  of  this 
section,  the  number  of  lobsters  "for  each 
trap  normally  used"  is  calculated  by 
taking  the  sum  of  all  legal  lobsters 
caught  and  retained  by  the  harvesting 
vessel  divided  by  the  average  number  of 
traps  deployed  by  the  vessel  based  on 
logbook  records  for  the  year. 

(d)  Transfer  or  sale  of  limited  access 
permits.  (1)  Permits  may  be  transferred 
or  sold,  but  no  one  individual, 
partnership,  or  corporation  will  be 
allowed  to  hold  a  whole  or  partial 
interest  in  more  than  one  permit,  except 
an  owner  who  qualifies  initially  for 
more  than  one  permit.  Layering  of 
partnerships  or  corporations  shall  not 
insulate  a  permit  from  this  requirement. 

(2)  If  50  percent  or  more  of  the 
ownership  of  a  limited  access  permit  is 
passed  to  persons  other  than  those 
listed  on  the  permit  application,  the 
Pacific  Area  Office  must  be  notified  of 
the  change  in  writing  and  provided 
copies  of  the  appropriate  documents 
confirming  the  changes  within  30  days. 

(3)  Upon  the  transfer  or  sale  of  a 
limited  access  permit,  a  new  application 
must  be  submitted  by  the  new  owner 
according  to  the  requirements  of 
paragraph  (a)  of  this  section.  The 
transferred  permit  is  not  valid  until  this 
process  is  completed. 

(e)  Replacement  of  limited  access 
permit.  An  owner  of  a  permitted  vessel 
may,  without  limitation,  transfer  his  or 
her  limited  access  permit  to  another 
vessel  provided  that  the  replacement 
vessel  is  put  into  service  within  12 
months  after  the  owner  declares  to  the 
Regional  Director  the  owner's  intent  to 
transfer  the  permit. 

(f)  Issuance  of  limited  access  permits 
to  new  applicants.  (1)  The  Regional 
Director  may  issue  Umited  access 
permits  under  this  paragraph  when 
fewer  than  15  vessel  owners  hold 
permits. 


(2)  When  the  Regional  Director  has 
determined  that  limited  access  permits 
may  be  issued  to  new  persons,  a  notice 
shall  be  placed  in  the  Federal  Register, 
and  other  means  will  be  used  to  notify 
prospective  applicants  of  the 
opportunity  to  obtain  permits  under  the 
limited  access  management  program. 

(3)  An  apphcation  for  a  new  limited 
access  permit  must  be  filed  within  90 
days  following  publication  of  the 
Federal  Register  notice. 

(4)  Limited  access  permits  issued 
under  this  paragraph  will  be  issued  first 
to  appUcants  qualifying  under 
subparagraph  {f)(4)(i).  If  the  number  of 
limited  access  permits  available  is 
greater  than  the  number  of  applicants 
that  qualify  under  subparagraph  (f)(4](i). 
then  limited  access  permits  will  be 
issued  to  applicants  under  subparagraph 

(n(4)(u). 

(i)  First  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  of  vessels  that  were  used 
to  land  lobster  from  the  NWHI  during 
the  period  from  1983  through  1990,  and 
who  were  excluded  from  the  fishery  by 
implementation  of  the  limited  access 
system.  If  there  are  insufficient  permits 
for  all  such  applicants,  the  new  permits 
shall  be  awarded  by  the  Regional 
Director  through  a  lottery. 

(ii)  Second  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  with  the  most  points, 
based  upon  a  point  system.  If  two  or 
more  owners  have  the  same  number  of 
points  and  there  are  insufficient  permits 
for  all  such  owners,  the  Regional 
Director  shall  award  the  permits  through 
a  lottery.  Under  the  point  system, 
limited  access  permits  will  be  issued,  in 
descending  order,  beginning  with 
owners  who  have  the  most  points  and 
proceeding  to  owners  who  have  the 
least  points,  based  on  the  following: 

(A)  Three  points  shall  be  assigned  for 
each  calendar  year  after  August  8, 1985, 
that  the  apphcant  was  the  operator  of  a 
vessel  that  made  landings  of  lobster 
from  Permit  Area  1;  and 

(B)  Two  points  shall  be  assigned  for 
each  calendar  year  or  partial  year  after 
August  8, 1985,  that  the  apphcant  was 
the  ov«ier,  operator,  or  crew  member  of 
a  vessel  engaged  in  either  commercial 
lobster  fishing  in  Permit  Area  2,  or 
commercial  fishing  for  fish,  other  than 
lobster,  in  Permit  Area  1;  and 

(C)  One  point  shall  be  assigned  for 
each  calendar  year  or  partial  year  after 
August  8, 1985,  that  the  applicant  was 
the  owner,  operator,  or  crew  member  of 
a  vessel  engaged  in  any  other 
commercial  fishing  in  the  exclusive 
economic  zone  surrounding  Hawaii. 


,  December  16,  1991  /  Proposed  Rules 


application  is 
ph  (b)(2). 
access  permits. 
lewal  of  a 
St  be  submitted 
!  by  the  permit 
ion  form 
.  Applications 
tian  December 
hich  the  pennit 

lor  will  renew  a 
a  subsequent 
jel  was  used  to: 
of  at  least  four 
rmally  used, 
idar  year,  and 
;s  during  at 
irior  to  the  year 
t  will  be  vahd. 
i]  of  this 
bsters  "for  each 
ilculated  by 
il  lobsters 
he  harvesting 
srage  number  of 
ssel  based  on 
rear. 

limited  access 
be  transferred 
idual, 
on  will  be 
or  partial 
>  permit,  except 
initially  for 
lyering  of 
ions  shall  not 
lis  requirement, 
re  of  the 
ccess  permit  is 
than  those 
ication,  the 
be  notified  of 
d  provided 
;  documents 
vithin  30  days. 
)r  sale  of  a 
new  application 
e  new  owner 
nents  of 
tion.  The 
valid  until  this 

lited  access 
ermitted  vessel 
transfer  his  or 
it  to  another 
replacement 
!  within  12 
declares  to  the 
wier's  intent  to 

'  access  permits 
le  Regional 
ed  access 
p°aph  when 
ners  hold 


(2)  When  the  Regional  Director  has 
determined  that  limited  access  permits 
may  be  issued  to  new  persons,  a  notice 
shall  be  placed  in  the  Federal  Register, 
and  other  means  will  be  used  to  notify 
prospective  applicants  of  the 
opportunity  to  obtain  permits  under  the 
limited  access  management  program. 

(3)  An  application  for  a  new  limited 
access  permit  must  be  filed  within  90 
days  foUowing  publication  of  the 
Federal  Register  notice. 

(4)  Limited  access  permits  issued 
under  this  paragraph  will  be  issued  first 
to  applicants  qualifying  under 
subparagraph  {f)(4)(i).  If  the  number  of 
limited  access  permits  available  is 
greater  than  the  number  of  applicants 
that  qualify  under  subparagraph  (f)(4)(i). 
then  limited  access  permits  will  be 
issued  to  applicants  under  subparagraph 
(n(4)(ii). 

(i)  First  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  of  vessels  that  were  used 
to  land  lobster  from  the  NWHI  during 
the  period  from  1983  through  1990,  and 
who  were  excluded  from  the  fishery  by 
implementation  of  the  limited  access 
system.  If  there  are  insufficient  permits 
for  all  such  appHcants.  the  new  permits 
shall  be  awarded  by  the  Regional 
Director  through  a  lottery. 

(ii)  Second  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  with  the  most  points, 
based  upon  a  point  system.  If  two  or 
more  owners  have  the  same  number  of 
points  and  there  are  insufficient  permits 
for  all  such  owners,  the  Regional 
Director  shall  award  the  permits  through 
a  lottery.  Under  the  point  system, 
limited  access  permits  will  be  issued,  in 
descending  order,  beginning  with 
owners  who  have  the  most  points  and 
proceeding  to  owners  who  have  the 
least  points,  based  on  the  following: 

(A)  Three  points  shall  be  assigned  for 
each  calendar  year  after  August  8, 1985, 
that  the  applicant  was  the  operator  of  a 
vessel  that  made  landings  of  lobster 
from  Permit  Area  1;  and 

(B)  Two  points  shall  be  assigned  for 
each  calendar  year  or  partial  year  after 
August  8, 1985,  that  the  apphcant  was 
the  owner,  operator,  or  crew  member  of 
a  vessel  engaged  in  either  commercial 
lobster  fishing  in  Permit  Area  2,  or 
commercial  fishing  for  fish,  other  than 
lobster,  in  Permit  Area  1;  and 

(C)  One  point  shall  be  assigned  for 
each  calendar  year  or  partial  year  after 
August  8, 1985,  that  the  applicant  was 
the  owner,  operator,  or  crew  member  of 
a  vessel  engaged  in  any  other 
commercial  fishing  in  the  exclusive 
economic  zone  surrounding  Hawaii. 


(iii)  If  two  or  more  owners  have  the 
Same  number  of  points  and  there  are 
''.nsufficient  permits  for  all  such  owners, 
*he  Regional  Director  shall  award  the 
permits  through  a  lottery. 

(5)  A  holder  of  a  new  limited  access 
permit  must  own  at  least  a  50  percent 
ihare  in  the  vessel  that  the  permit  would 
;over. 

f  681.31    Ftott  harvest  quota  managwnant 


(a)  Final  Quota.  The  final  quota  for  a 
calendar  year  shall: 

(1)  Apply  to  the  total  catch  by  all 
permitted  vessels  of  spiny  and  slipper 
lobsters,  as  defined  as  legal  under 

S  681.21  and  S  681.22;  and 

(2)  Be  expressed  in  terms  of  numbers 
of  lobsters.  All  legal  lobsters  caught  and 
retained  shall  count  toward  the  final 
quota,  regardless  of  the  product  form 
(eg.,  alive  and  dead,  whole  and  tails]  in 
which  they  are  landed. 

(b)  Initial  Quota.  (1)  The  Regional 
Director  shall  use  information  in 
commercial  fishing  logbooks  from 
previous  years,  and  may  use  information 
from  research  sampling,  to  establish  the 
initial  quota,  applying  the  quota  formula 
of  the  fishery  management  plan. 


(2)  The  Assistant  Administrator  shall 
publish  a  notice  indicating  the  initial 
quota  in  the  Federal  Register  by 
February  15  each  year,  and  shall  use 
other  means  to  notify  permit  holders  of 
the  initial  quota  for  the  year. 

(c)  Monitoring  and  Adjustment.  (1) 
Each  vessel  fishing  during  the  open 
season  shall  report  lobster  catch  (by 
species)  and  effort  (number  of  trap 
hauls)  data  while  at  sea  to  NMFS  in 
Honolulu.  The  Regional  Director  shall 
notify  permit  holders  of  the  reporting 
method,  schedule,  and  logistics,  at  least 
30  days  prior  to  the  opening  of  the 
fishing  season. 

(2)  The  Regional  Director  shall  use  the 
catch  and  effort  information  provided 
during  July  (or  the  first  month  of  the 
open  season)  to  develop  the  final  fleet 
harvest  quota. 

(3)  If  no  fishing  is  conducted  during 
July  (or  the  first  month  of  the  open 
season),  then  the  final  quota  shall  equal 
the  initial  quota. 

(4)  The  Assistant  Administrator  shall 
publish  a  notice  in  the  Federal  Regjstw 
indicating  the  final  quota,  by  August  15 
(or  within  45  days  after  the  season 
opens],  and  shall  use  other  means  to 
notify  permit  holders  of  the  final  quota 
for  the  year. 


(5)  If  the  total  reported  catch  has 
exceeded  the  estimated  final  quota  by 
the  date  that  the  final  quota  is 
published,  all  lobster  fishing  in  Permit 
Area  1  must  cease  immediately. 
Otherv\'ise  fishing  may  continue  until  the 
fleet  harvest  quota  has  been  taken. 

(6)  The  Regional  Director  shall  project 
the  date  on  which  the  final  quota  is 
expected  to  be  taken,  and  a  notice  shall 
be  published  in  the  Federal  Re^ster  to 
indicate  the  date  after  which  further 
landings  of  lobster  from  Permit  Area  1 
will  be  prohibited. 

S  681.32    Conservation  and  management 

If  the  Regional  Director  determines 
that  adjustments  are  warranted,  the 
Regional  Director  may,  with  the 
Council's  conciurence,  initiate 
rulemaking  to  change  the: 

(a)  maximum  number  of  limited 
access  permits  that  may  be  valid  at  any 
time; 

(b)  length  of  the  closed  season; 

(c)  maximum  number  of  traps:  or 

(d)  reporting  requirements. 

(FR  Doc.  91-29986  Filed  12-11-M:  4:25  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  oiles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  comn^ittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority    filing  of  petitior^  and 
applications  and  agerKy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interim  Standards  and  Guidelines  for 
Protection  and  Management  of  RCW 
Habitat  Within  ^*  Mile  of  Colony  Sites 
on  the  National  Forests  in  Texas 

agency:  Forest  Service,  USDA. 
action:  Notice  of  availability  of 
decision  notice  and  finding  of  no 
significant  impact. 

summary:  On  December  5, 1991.  the 
Regional  Forester  of  the  Southern 
Region  made  a  decision  to  implement 
alternative  3  and  amend  the  National 
Forest  Land  and  Resource  Management 
Plan  for  the  National  Forests  in  Texas  to 
include  the  interim  standards  and 
guidelines  for  the  protection  and 
management  of  the  red-cockaded 
woodpeclcer  (RCW).  Alternative  3 
provides  the  greatest  probability  of 
halting  and  preventing  further 
population  declines  in  the  short-term 
while  still  allowing  for  multiple-use 
resource  management  of  the  National 
Forests  in  Texas. 

Alternative  3  was  selected  as  the 
interim  standards  and  guidelines  from 
five  alternatives  analyzed  in  the 
supplement  to  the  May  9, 1990, 
environmental  assessment  (EA).  The 
supplement  to  the  EA  was  distributed 
for  public  and  other  agency  review  and 
comment  in  July  1991.  Comments 
received  were  considered  by  the 
Regional  Forester  in  making  the 
decision. 

Based  on  a  biological  evaluation 
prepared  for  all  alternatives,  it  was 
determined  that  alternative  3  is  not 
likely  to  adversely  affect  any  threatened 
or  endangered  species,  including  the 
RCW.  The  USDI  Fish  and  Wildlife 
Service  concurred  with  this 
determination. 

The  decision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations  36 
CFR  part  217.  The  forty-five  (45)  day 


appeal  period  begins  on  the  day 
following  the  publication  of  the  legal 
notice  of  the  decision  in  the  Lufkin  Daily 
News,  Lufkin,  Texas.  Following 
completion  of  the  appeals  process,  the 
decision  will  be  reviewed  by  the  U.S. 
District  Court  for  the  Eastern  District  of 
Texas;  and,  if  approved,  it  will  then  be 
implemented. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  and  the  Coimcil  on  Environmental 
Qualify  implementing  regulation  at  40 
CFR  1508.27,  the  Forest  Service  gives 
notice,  through  the  finding  of  no 
significant  impact,  that  actions  allowed 
under  alternative  3  are  not  major  federal 
actions  and  will  not  significantly  affect, 
either  individually  or  cumulatively,  the 
quality  of  the  human  environment. 
Therefore,  an  environmental  impact 
statement  was  not  prepared. 
addresses:  The  decision  notice,  finding 
of  no  significant  impact,  supplement, 
and  environmental  assessment  may  be 
reviewed  at  the  Southern  Regional 
Office  for  the  Forest  Service  at  1720 
Peachtree  RD  NW,  Atlanta,  GA  30367. 
Copies  of  these  documents  are  available 
upon  request  from  this  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Dabney,  U.S.  Forest  Service, 
RCW  EIS  Team  Leader,  1720  Peachtree 
RD  NW,  Atlanta,  GA  30367.  Telephone 
(404)  347-5097. 

Dated:  December  10, 1991. 
John  E.  Akock, 
Regional  Forester. 
[FR  Doc.  91-29906  Filed  12-13-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Title:  Schedule  of  Expenditures  for 

Property,  Plant,  and  Equipment  of  U.S. 

Direct  Investments  Abroad 
Form  Number:  Agency— BE-133C; 

OMB— 060a-0024 
Type  of  Request:  Revision  of  a  currently 

approved  collection 


Burden:  1,400  respondents;  3,220 
reporting  hours 

Average  Hours  Per  Respondent:  2.3 
hours 

Needs  and  Uses:  The  survey  collects 
data  on  actual  expenditures  in  the 
preceding  year,  and  projected 
expenditures  in  the  current  year,  for 
property,  plant,  and  equipment  of 
majority-owned  foreign  affiliates  of 
U.S.  companies.  Universe  estimates 
are  developed  from  the  reported 
sample  data.  The  data  are  needed  to 
monitor  current  and  projected 
developments  in  international 
investment,  assess  the  potential 
impact  of  proposed  or  newly 
implemented  U.S.  or  foreign 
government  policies  affecting 
international  investment,  and,  based 
upon  this  assessment,  make  informed 
policy  decisions  regarding  U.S.  direct 
investment  abroad 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer.  Paul  Bugg,  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  H6622. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg.  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  11, 1991. 
Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  91-29972  Filed  12-13-91;  B:45  am] 
BILUm  COOE  3Sia-CW-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  National  Institute  of  Standards 

and  Technology 
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Burden:  1,400  respondents;  3.220 
reporting  hours 

Average  Hours  Per  Respondent:  2.3 
hours 

Needs  and  Uses:  The  survey  collects 
data  on  actual  expenditures  in  the 
preceding  year,  and  projected 
expenditures  in  the  current  year,  for 
property,  plant,  and  equipment  of 
majority-owned  foreign  affiliates  of 
U.S.  companies.  Universe  estimates 
are  developed  from  the  reported 
sample  data.  The  data  are  needed  to 
monitor  current  and  projected 
developments  in  international 
investment,  assess  the  potential 
impact  of  proposed  or  newly 
implemented  U.S.  or  foreign 
government  policies  affecting 
international  investment,  and,  based 
upon  this  assessment,  make  informed 
policy  decisions  regarding  U.S.  direct 
investment  abroad 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer.  Paul  Bugg,  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  H6622, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  December  11, 1991. 
Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doc.  91-29972  Filed  12-13-91;  8:45  am] 
BILUNQ  CODE  3S10-CW-M 


Agency  Infonmation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  National  Institute  of  Standards 

and  Technology 
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Title:  Optical  Characterization  Methods 
for  Materials,  Processing,  and 
Manufacturing  in  the  Semiconductor 
Industry 
Form  Number:  Agency — None  OMB 

Number  0693- 
Type  of  Request-  New 
Burden:  50  responses;  50  reporting 
hours.  Average  time  is  one  hour. 
Needs  and  Uses:  The  survey  information 
will  be  used  to  determine  the 
industrial  usefulness  of  optical 
methods  for  characterization  of 
semiconductor  materials,  processes, 
and  manufacturing  to  U.S.  industry  in 
to  (1)  evaluate  and  improve  the  U.S. 
competitive  position  of  the 
semiconductor  industry,  and  (2)  aid  in 
the  development  of  programs  in 
optical  characterization  that  should 
receive  future  NIST  priority. 
Affected  Public:  Companies  in  the 

semiconductor  industry 
Frequency:  One-time  survey 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Maya  A.  Bernstein 
395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein.  OMB  Desk  Officer, 
room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  December  11, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  91-29973  Filed  12-13-91;  8:45  am] 
BtLUNG  COOE  3S10-CW-M 


Bureau  of  Export  Administration 
[Docket  Nos.  9138-01,  9138-02] 

Final  Decision  and  Order;  Bat>eck 
Seroush 

In  the  Matter  of:  Babeck  Seroush, 
individually  and  doing  business  as 
International  Processing  Systems  GmbH, 
Respondents. 

On  September  27, 1989.  the  Office  of 
Export  Enforcement.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department),  issued  a  ten- 
count  charging  letter  against  Babeck 
Seroush,  individually  and  doing 
business  as  International  Processing 
Systems  GmbH,  alleging  violations  of 
the  Export  Administration  Act  of  1979, 
as  amended  (currently  codified  at  50 


U.S.C.A.  app.  2401-2420  (1991))  (the 
Act), '  and  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1991))  (the 
Regulations).  Specifically,  Seroush 
allegedly  conspired  with  a  Yuri  Geifman 
and  others  "to  effectuate  the  export  of 
U.S.-origin  goods  from  the  United  States 
to  North  Korea  and  the  Union  of  Soviet 
Socialist  Republics  through  West 
Germany,  without  obtaining  the  required 
authorization  from  the  Department"  in 
violation  of  §  787.3  of  the  Regulations 
(Charge  1).  The  remainder  of  the  letter 
alleged  that  Seroush,  in  violation  of 
§§  787.2  and  787.6,  induced  Geifman  to 
ship  controlled  items  without  the 
necessary  validated  licenses  on  three 
separate  occasions  (Charges  2-7)  and 
that  Seroush,  through  Geifman. 
completed  or  caused  to  be  completed 
false  or  misleading  Shipper's  Export 
Declarations  in  violation  of  §  787.5  of 
the  Regulations  (Charges  8-10). 

Seroush  answered  the  charging  letter 
on  October  30. 1989.  Extensive  discovery 
was  conducted  by  both  parties,  and 
several  contested  issues  arose  in 
connection  with  discovery.  On  April  6, 

1990,  Seroush  filed  a  Motion  to  Dismiss 
the  Proceedings.  The  Department 
opposed  the  Motion  to  Dismiss  on  April 
23, 1990. 

On  October  31, 1991.  the 
Administrative  Law  Judge  issued  his 
Recommended  Order  granting  Seroush's 
Motion  to  Dismiss.  On  November  12, 

1991,  the  Department  filed  its  Initial 
Submission.  The  Department  asks  that 
the  Recommended  Order  be  vacated. 
However,  the  Department  recommends 
that  dismissal  of  the  charges  against 
Seroush  be  affirmed  for  reasons  relating 
to  the  conservation  of  the  Department's 
limited  enforcement  resources. 

I  have  carefully  reviewed  the  record 
and  the  submissions  of  the  parties. 
Based  on  my  review,  and  in  light  of  the 
recommendation  by  the  Department,  I 
affirm  the  finding  by  the  ALJ  regarding 
the  sufficiency  of  the  evidence  in  the 
record  to  support  the  charges  against 
Seroush.  The  Recommended  Order  is 
otherwise  vacated  in  its  entirety. 

Accordingly,  for  the  foregoing 
reasons,  I  hereby  dismiss  the  September 
27, 1989  charging  letter  issued  against 
Babeck  Seroush,  individually  and  doing 
business  as  International  Processing 
Systems  GmbH. 

This  Order  shall  constitute  the  Final 


■  The  Act  expired  on  September  30, 1990. 
Executive  Order  12730  55  FR  40373.  October  2. 1990) 
continued  the  Reguiations  in  effect  under  the 
International  Emergency  Economic  Power*  Act  (SO 
U.S.C.A.  17OT-1706)  (1991)). 


Order  and  Decision  in  the  record  of  this 
proceeding. 

Dated:  November  29, 1991. 

Michael  P.  Galvin. 

Acting  Under  Secretary  for  Export 
Administration. 

[FR  Doc.  91-29974  Filed  12-13-«1;  8:45  am) 

MLUNO  COOf  MIO-OT-M 


International  Trade  Administration 

[A-357-4051 

Bart)ed  Wire  and  Barbless  Fencing 
Wire  From  Argentina;  Determination 
Not  To  Revoke  Antidumping  Duty 
Order 

agency:  International  Trade 
Administration/  Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  Barbed  Wire 
and  Barbless  Fencing  Wire  from 
Argentina. 

EFFECTIVE  DATE:  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Marenick,  Office  of  Antidumping 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION:  On 

October  31. 1991  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  56054)  its 
intent  to  revoke  the  antidumping  duty 
order  on  Barbed  Wire  and  Barbless 
Fencing  Wire  from  Argentina  (48  FR 
49126,  November  13, 1983).  The 
Department  may  revoke  an  antidumping 
duty  order  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  this 
order  for  the  last  four  consecutive 
armual  anniversary  months  and, 
therefore,  published  a  notice  of  intent  to 
revoke  pursuant  to  §  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)). 

On  November  21. 1991,  Insteel 
Industries,  Inc.,  the  petitioner  and 
Keystone  Consolidated  Industries,  Inc., 
an  interested  party,  objected  to  our 
intent  to  revoke  this  order.  Therefore, 
we  no  longer  intend  to  revoke  the  order. 
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Dated:  December  8, 1991. 
RoUnd  L  MacDonald. 

Acting  Deputy  A  ssittaat  Secretary  for 

Compliance. 

(FR  Doc.  91-29976  Filed  12-13-91: 8:45  am) 

MLUNQ  COOC  MIO-OS-M 


[A-SS3-0M] 

Cotor  Televtsion  Receivers,  Except  for 
Video  Monitors,  From  Taiwan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  August  1, 1991,  the 
Department  of  commerce  poblished  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers,  except  for 
video  monitors,  from  Taiwan.  The 
review  covers  fifteen  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  for  the  period  April  1, 1967 
through  March  31. 1988  (fourth  review], 
and  sixteen  manufacturers/exporters  for 
the  period  April  1, 1989  through  March 
31, 1990  (sixth  review). 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  we  have 
changed  the  fmal  results  from  those  in 
the  preliminary  results  of  review. 
EFFECTIVE  DATE:  December  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACr. 
G.  Leon  McNeill,  Philip  C.  Marchal.  or 
Maureen  A.  Flannery.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  36765]  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers,  except  for 
video  monitors,  from  Taiwan  (49  FR 
18336,  April  30, 1984).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act) 
and  19  CFR  353.22  (1990). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers 
(CTVs).  except  for  video  monitors, 
complete  or  incomplete,  from  Taiwan. 


The  order  covers  all  CTVs  regardless  of 
tariff^  classification.  Prior  to  January  1. 
1989.  the  merchandise  was  classified 
under  items  684.9246.  684  9248,  684.9250, 
684.9252,  684.9253.  684.9255,  684.9256, 
684.9258,  684.9262,  684.9263.  664.9Z70, 
684.9275,  684.9655,  684.9656,  684.9658, 
684.9eea  and  684.9663,  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  items 
8528.10.80.  8529.90.15,  and  8540.11.00  of 
the  Harmonized  Tariff  Schedule  (HS). 
TSUSA  and  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  The  review  covers 
fifteen  manufacturers/exporters  of 
CTVs,  except  for  video  monitors,  from 
Taiwan,  for  the  period  April  1, 1987 
through  March  31. 1988  (fourth  re\'iew), 
and  sixteen  manufacturers/exporters  of 
CTVs,  except  for  video  monitors,  from 
Taiwan,  for  the  period  A;nil  1, 1989 
through  March  31, 1990  (sixth  review). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.22(c)  of  the  Commerce 
Regulations.  We  received  comments 
from  the  International  Brotherhood  of 
Electrical  Workers,  the  International 
Union  of  Electronic  Electrical. 
Technical,  Salaried  and  Machine 
Workers,  AFLrdO-CLC.  the 
Independent  Radionic  Workers  of 
America,  and  the  Industrial  Union 
Department,  AFL-CIO  (the  petitioners): 
Zenith  Electronics  Corp.  (Zenith);  and 
the  following  respondents:  Action 
Electronics  Co.,  Ltd.  (Action).  AOC 
International  Inc.  (AOC),  Hitachi 
Television  (Taiwan],  Ltd.  (Hitachi],  Fulet 
Elecfronic  Industrial  Co.  (Proton),  Shin- 
Shirasuna  Electric  Corp.  (Shirasuna), 
and  Tatung  Co.  (Tatung). 

We  have  corrected  any  clerical  errors 
noted  by  the  petitioners  and 
respondents,  and  have  addressed  them 
specifically  in  this  notice. 

General  Comments 

All  general  comments  refer  to  both  the 
fourth  and  the  sixth  reviews. 

Comment  1:  Zenith  argues  that  the 
Department  used  the  incorrect  U.S.  tax 
base  in  determining  the  amount  of 
commodity  tax  and  value  added  tax 
(VAT)  to  add  to  United  States  price 
(U.S.  price).  Zenith  notes  that  the  duty 
paying  value  (DPV),  i.e..  the  tax  base, 
for  determining  the  amount  of 
commodity  tax  for  merchandise  from 
bonded  warehouses  is  defined  in  the 
preliminary  results  as  the  ex-factory 
price.  Zenith  claims  that  the  DPV  used 
by  the  Department  to  determine  the 


commodity  tax  for  bonded-factory 
shipments  to  the  United  States  is 
overstated  because  it  includes  elements 
which  are  not  included  in  an  ex-factory 
price.  According  to  Zenith,  these 
elements  include  U.S.  selling,  general, 
and  administrative  (SG&A)  expenses, 
profit  attributable  to  the  U.S.  subsidiary, 
and  U.S.  estimated  antidumping  duties. 
Zenith  also  contends  that  the  DPV  is 
inflated  by  the  inclusion  of  imputed 
Taiwan  import  duties,  which  would  not 
be  included  in  the  ex-factory  price  of 
export  merchandise  where  import  duties 
are  not  collected  by  reason  of 
exportation  of  the  merchandise.  Zenith 
advocates  determining  the  DPV  by 
deducting  f.o.b.  charges,  such  as  foreign 
inland  freight  and  brokerage,  from  the 
f.o.b.  price. 

Zenith  also  claims  that  the  tax  base 
used  for  calculating  the  VAT,  defined  in 
the  preliminary  results  of  review  as  the 
price  to  the  unrelated  customer,  is 
overstated  because  it  includes  expenses 
which  are  incurred  after  the 
merchandise  is  exported  from  Taiwan. 
Zenith  argues  that  the  Department 
should  use  as  the  VAT  base  the  price  at 
which  the  merchandise  is  sold  for 
exportation,  whether  or  not  it  is  the 
price  to  an  unrelated  purchaser. 

Action.  AOC,  Proton,  and  Tatung 
respond  that  Zenith's  proposals 
regarding  the  calculation  of  tax 
adjustments  are  inconsistent  with  the 
antidumping  duty  law  and  with  the 
Department's  practice.  They  note  that 
section  772(d)(1)(C)  of  the  Tariff  Act 
requires  that  U.S.  price  be  increased  by 
"the  amount  of  taxes  imposed  in  the 
country  of  exportation  directly  upon  the 
exported  produce  •  *  •  which  have 
been  rebated,  or  which  have  not  been 
collected,  by  reason  of  exportation  of 
the  merchandise  to  the  United  States." 
They  argue  that  the  amount  of  tax  which 
would  have  been  collected  on  sales  to 
the  United  States  should  be  based  on 
the  commodity  tax  actually  paid  by  the 
respondents  on  their  sales  in  the  home 
market.  Accordingly,  these  respondents 
contend  that  the  imputed  commodity  tax 
on  the  U.S.  sale  should  be  based  on  the 
actual  DPV  of  the  home  market 
comparison  model,  adjusted,  where 
necessary,  for  differences  in 
merchandise  (difmer). 

Action,  AOC,  Proton,  and  Tatung  also 
reply  that  Zenith's  proposal  of  using 
export  prices,  even  if  they  are  prices  to 
related  parties,  as  the  tax  base  on  which 
the  VAT  is  calculated  is  incorrect 
because  it  disregards  the  way  in  which 
the  VAT  is  actually  calculated  in 
Taiwan.  They  argue  that  the  price 
charged  to  unrelated  parties  in  the  home 
market  is  the  appropriate  tax  base  on 
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commodity  tax  for  bonded-factory 
shipments  to  the  United  States  is 
overstated  because  it  includes  elements 
which  are  not  included  in  an  ex-factory 
price.  According  to  Zenith,  these 
elements  include  U.S.  selling,  general 
and  administrative  (SGSA)  expenses, 
profit  attributable  to  the  U.S.  subsidiary, 
and  U.S.  estimated  antidumping  duties. 
Zenith  also  contends  that  the  DPV  is 
inflated  by  the  inclusion  of  imputed 
Taiwan  import  duties,  which  would  not 
be  included  in  the  ex-factory  price  of 
export  merchandise  where  import  duties 
are  not  collected  by  reason  of 
exportation  of  the  merchandise.  Zenith 
advocates  determining  the  DPV  by 
deducting  f.o.b.  charges,  such  as  foreign 
inland  freight  and  brokerage,  from  the 
f.o.b.  price. 

Zenith  also  claims  that  the  tax  base 
used  for  calculating  the  VAT,  defined  in 
the  preliminary  results  of  review  as  the 
price  to  the  unrelated  customer,  is 
overstated  because  it  includes  expenses 
which  are  incurred  after  the 
merchandise  is  exported  fi-om  Taiwan. 
Zenith  argues  that  the  Department 
should  use  as  the  VAT  base  the  price  at 
which  the  merchandise  is  sold  for 
exportation,  whether  or  not  it  is  the 
price  to  an  unrelated  purchaser. 

Action.  AOC,  Proton,  and  Tatung 
respond  that  Zenith's  proposals 
regarding  the  calculation  of  tax 
adjustments  are  inconsistent  with  the 
antidumping  duty  law  and  with  the 
Department's  practice.  They  note  that 
section  772(d)(1)(C)  of  the  Tariff  Act 
requires  that  U.S.  price  be  increased  by 
"the  amount  of  taxes  imposed  in  the 
country  of  exportation  directly  upon  the 
exported  produce  •  *  •  which  have 
been  rebated,  or  which  have  not  been 
collected,  by  reason  of  exportation  of 
the  merchandise  to  the  United  States." 
They  argue  that  the  amount  of  tax  which 
would  have  been  collected  on  sales  to 
the  United  States  should  be  based  on 
the  commodity  tax  actually  paid  by  the 
respondents  on  their  sales  in  the  home 
market.  Accordingly,  these  respondents 
contend  that  the  imputed  commodity  tax 
on  the  U.S.  sale  should  be  based  on  the 
actual  DPV  of  the  home  mfirket 
comparison  model,  adjusted,  where 
necessary,  for  differences  in 
merchandise  (difmer). 

Action,  AOC,  Proton,  and  Tatung  also 
reply  that  Zenith's  proposal  of  using 
export  prices,  even  if  they  are  prices  to 
related  parties,  as  the  tax  base  on  which 
the  VAT  is  calculated  is  incorrect 
because  it  disregards  the  way  in  which 
the  VAT  is  actually  calculated  in 
Taiwan.  They  argue  that  the  price 
charged  to  imrelated  parties  in  the  home 
market  is  the  appropriate  tax  base  on 
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which  to  calculate  the  VAT,  since  the 
VAT  is  only  imposed  in  the  home 
market  and  not  on  exports.  However, 
they  contend  that,  if  the  VAT  is  based 
on  U.S.  prices,  the  Department  should 
continue  to  use  the  price  to  the 
unrelated  customer  in  the  United  States 
as  the  tax  base.  These  respondents 
claim  that  this  is  consistent  with  the 
Department's  methodology  in  other 
antidumping  cases,  e.g..  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefor  from  Japan: 
Final  Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition  (56  FR  32376,  July  16, 1991). 

Department's  Position:  We  disagree 
with  Zenith.  Also,  we  disagree  with 
respondents  that  we  should  base  the 
amount  of  community  tax  added  to  U.S. 
price  on  the  home  market  DPV,  or  the 
VAT  base  on  the  home  market  price  to 
the  unrelated  customer.  In  this  case,  we 
have  calculated  the  commodity  tax  base 
and  the  VAT  base  in  a  manner 
consistent  with  our  prior  practice  in  the 
television  cases.  See,  e.g.,  our  response 
to  Comment  2  in  Color  Television 
Receivers.  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31378,  July  10, 1991)  (Fifth 
Taiwan  CTV  Review). 

The  commodity  tax  base  in  Taiwan, 
or  the  DPV.  is  submitted  by  each  firm 
and  approved  by  the  Taiwan  authorities. 
For  CTVs  sold  from  bonded  factories,  in 
Taiwan  the  DPV  is  the  ex-factory  price; 
for  CTVs  sold  from  unbonded  factories, 
the  DPV  consists  of  production  costs, 
SG&A  costs,  and  profit,  i.e.,  the  price  to 
the  first  unrelated  customer.  The  VAT 
lax  base  in  Taiwan  is  the  price  to  the 
first  unrelated  customer. 

In  order  to  ensure  that  foreign  market 
value  (FMV)  and  U.S.  price  are 
comparable,  and  to  impose  the  tax  at  a 
point  comparable  to  the  point  at  which 
the  home  market  tax  is  assessed,  it  is 
necessary  to  determine  at  what  point  in 
the  manufacturing/marketing  chain  the 
tax  authority  in  Taiwan  would  have 
imposed  the  taxes  on  the  exported 
merchandise.  Accordingly,  we  have 
calculated  the  U.S.  commodity  tax  base 
for  each  type  of  sale  [i.e.,  whether  from 
a  bonded  or  unbonded  warehouse)  and 
the  VAT  base  by  applying  the  same 
formulae  used  to  calculate  the  home 
market  tax  bases.  In  other  words,  we 
used  the  terms  and  conditions  of  home 
market  sales  to  determine  the  imputed 
tax  base  for  U.S.  sales.  Therefore,  with 
regard  to  the  commodity  tax,  we  used 
the  ex-factory  price  of  the  merchandise 
for  sales  from  bonded  factories.  This 
price  is  not  overstated  because  it 
includes  the  same  elements  as  are  in  the 


home  market  ex-factory  price,  which 
serves  as  the  base  for  the  commodity 
tax.  For  unbonded  factories,  we  used  the 
price  to  the  first  unrelated  customer  in 
the  United  States  as  the  U.S.  tax  base. 
For  the  VAT,  we  used  the  price  to  the 
first  unrelated  customer  in  the  United 
States  as  the  U.S.  tax  base,  not  the  price 
at  which  the  merchandise  is  sold  for 
exportation,  since  the  home  market  VAT 
base  is  the  price  to  the  first  unrelated 
customer.  The  tax  rate  in  Taiwan  was 
then  applied  to  the  U.S.  tax  base  to 
determine  the  amount  of  tax  that  should 
be  added  to  U.S.  price,  pursuant  to  19 
U.S.C.  1677a(d)(l)(C). 

Comment  2:  Zenith  contends  that  the 
Department  is  required  to  measure  the 
amount  of  tax  which  is  passed  through 
to  home  market  purchasers,  pursuant  to 
19  U.S.C.  1677a(d)(l)(C).  As  support  for 
its  argument.  Zenith  relies  on  decisions 
by  the  Court  of  International  Trade 
(CIT)  in  Zenith  Electronics  Corporation 
V.  United  States.  633  F.  Supp.  1382  (CIT 
1986),  appeals  dismissed,  975  F.2d.  291 
(Fed.  Cir.  1989)  [Zenith  I),  Daewoo 
Electronics  Company,  Ltd.  v.  United 
States,  712  F.  Supp.  931  (Ct.  Infl  Trade. 
1989)  [Daewoo),  and  Zenith  Electronics 
Corporation  v.  United  States,  Slip  Op. 
91-66  (July  29. 1991)  [Zenith  II). 
Moreover,  citing  Daewoo  Electronics 
Company,  Ltd.  v.  United  States,  760  F. 
Supp.  200  (Ct.  Int'l  Trade.  1991).  Zenith 
argues  that,  because  the  respondents 
benefit  from  tax  adjustments  to  U.S. 
price,  they  should  be  required  to 
establish  their  entitlement  to  such 
adjustments  by  determining  the  amount 
of  home  market  tax  incidence,  in 
accordance  with  a  methodology  chosen 
by  the  Department.  Zenith  argues  that 
since  the  respondents  have  not 
established  their  entitlement  to  a  tax 
adjustment,  and  the  Department  has 
failed  to  determine  the  home  market  tax 
incidence,  there  is  no  basis  for  a  tax 
adjustment  to  U.S.  price. 

Action,  AOC.  Proton,  and  Tatung 
reply  that  they  support  the  Department's 
long-standing  position  that  the 
antidumping  law,  properly  interpreted, 
does  not  require  measurement  of  the 
incidence  of  indirect  taxes  in  the  home 
market.  The  respondents  cite  as  support 
the  Fifth  Taiwan  CTV  Review  and  Color 
Television  Receivers,  Except  for  Video 
Monitors,  from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  to  Revoke  in 
Part  (55  FR  47093,  November  9. 1990) 
[Third  Taiwan  CTV  Review). 

Department's  Position:  We  do  not 
agree  with  the  CITs  decisions  in  Zenith 
/,  Daewoo,  or  Zenith  II  but  have  not  had 
an  opportunity  to  appeal  this  issue  on  its 
merits.  Consistent  with  our  long- 


standing practice,  we  have  not 
attempted  to  measure  the  amount  of  tax 
incidence  in  the  Taiwan  home  market. 
We  do  not  agree  that  the  statutory 
language  limiting  the  amount  of 
adjustment  to  the  amount  of  commodity 
tax  "added  to  or  included  in  the  price" 
of  CTVs  sold  in  the  Taiwan  home 
market  requires  the  Department  to 
measure  the  home  market  tax  incidence. 
See  our  response  to  Comment  1  in  the 
Fifth  Taiwan  CTV  Review.  Regarding 
Zenith's  argument  that  respondents 
must  establish  entitlement  to  the  tax 
adjustment  to  U.S.  price,  we  are 
satisfied  that  the  record  shows  that  the 
tax  was  charged  and  paid  on  the  home 
market  sales.  Therefore,  respondents  are 
entitled  to  the  adjustment  to  U.S.  price. 

Comment  3: 2^nith  argues  that  the 
Department  incorrectly  failed  to  cap  the 
amount  of  tax  added  to  U.S.  price  by  the 
amount  of  home  market  tax  included  in 
the  home  market  price  of  the 
comparison  model,  and  has  incorrectly 
adjusted  FMV  for  differences  between 
the  amount  of  home  market  tax  and  the 
amount  of  tax  added  to  U.S.  price. 
Zenith  cites  the  CITs  decision  in  Zenith 
I  as  support  for  its  argument  that  the 
amount  of  tax  added  to  U.S.  price  must 
not  exceed  the  amount  of  tax  included 
in  the  home  market  price,  and  that  the 
Department  is  prohibited  from  using  the 
authority  of  19  U.S.C.  1677b(a)(4)(B)  to 
make  a  circumstance-of-sale  (COS) 
adjustment  to  FMV  for  differences  in 
taxes  in  order  to  neutralize  the  tax 
adjustment. 

Action,  Proton,  the  Tatung  also  argue 
that  the  Department  should  not  make  a 
COS  adjustment  to  FMV  for  the 
difference  between  home  market  and 
U.S.  commodity  taxes,  citing  the  CIT 
decision  in  Zenith  Electronics 
Corporation  v.  United  States,  755  F. 
Supp.  397  (Ct.  Int'l  Trade,  1990)  as 
support  for  their  arguments. 
Accordingly,  respondents  claim  that  the 
commodity  tax  should  be  added  to  U.S. 
price  without  an  adjustment  to  home 
market  price. 

Department 's  Position:  We  disagree 
with  Zenith  and  respondents.  In  this 
case,  we  followed  our  practice 
established  in  prior  administrative 
reviews  regarding  the  calculation  of 
commodity  tax  and  COS  adjustments  for 
differences  in  actual  and  imputed 
commodity  taxes.  We  did  not  "cap"  or 
otherwise  reduce  the  amount  of  imputed 
tax  added  to  U.S.  price  as  this  would 
have  been  inconsistent  with  our  efforts 
to  make  an  appropriate  "appies-to- 
apples"  comparison  between  FMV  and 
U.S.  price.  In  order  to  avoid  artificially 
inflating  or  deflating  margins  as  a  result 
of  differences  between  Taiwan 
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commodity  taxes  and  the  imputed  taxes 
added  to  U.S.  price,  we  have  made  a 
COS  adjustment  equal  to  the  difference 
between  the  tax  collected  in  Taiwan 
and  the  imputed  tax  calculated  od  the 
U.S.  sales.  See  our  response  to 
Comments  3  and  4  in  the  Fifth  Taiwan 
CTV  Review,  and  to  Comment  1  in  Cokw 
Television  Receivers  from  the  Repubhc 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
12702.  March  27, 1991)  (Fifth  Korean 
CTV  Review). 

Coaiment  4:  Regarding  adjustments  to 
FMV  for  home  market  selling  expenses. 
Zenith  argues  that  the  Department  has 
failed  to  take  into  account  eamable 
interest  on  payments  made  after  an 
obligation  to  pay  is  incurred.  Zenith 
reasons  that  when  an  obligation  is  paid 
after  it  is  incurred,  the  respondents 
have,  in  effect  been  granted  "delayed 
payment  terms,"  and  the  benefit  from 
paying  these  obligations  on  a  delayed 
basis  should  be  taken  into  account  when 
calculating  the  true  cost  of  a  claimed 
selling  expense.  According  to  Zenith,  the 
true  cost  of  an  after-sale  rebate,  for 
example,  should  be  measured  as  the 
amount  of  the  paid  rebate  less  any 
interest  earned  during  the  period  that 
payment  of  the  rebate  was  outstanding. 
Accordingly,  Zenith  argues  that  the 
Department  should  reduce  the 
adjustment  to  FMV  for  home  market 
selling  expenses  by  the  amount  of  any 
interest  eamable  as  a  result  of  delayed 
payment  of  those  expenses. 

Action,  AOC,  Proton,  and  Tatung 
reply  that  the  Department  has  rejected 
Zenith's  argument  on  numerous 
occasions,  citing  the  Department's 
position  in  Comment  6  in  the  Fifth 
Taiwan  CTV  Review,  Comment  2  in  the 
Third  Taiwan  CTV  Review,  and 
Comment  2  in  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (55  FR  26225. 
June  27, 1990)  (Fourth  Korean  CTV 
Review). 

Department's  Position:  We  disagree 
with  Zenith.  We  avoid  imputing 
expenses  or  costs  when  a  company 
quantifies  or  documents  its  actual 
expenses,  and  when  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  Since  we  have 
determined  that  respondents  have 
accurately  quantified  their  home  market 
selling  expenses,  and  that  their  claims 
accurately  reflected  these  expenses,  we 
have  not  reduced  them  by  the  amount  of 
any  imputed  "savings"  realized  as  a 
result  of  delayed  payment  See  our 
response  to  Comment  6  in  the  Fifth 
Taiwan  CTV  Review,  and  to  Comment  2 
in  Television  Receivers,  Monochrome 


and  Color.  From  ]apan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  58189,  November  1. 1991) 
(Tenth  Japanese  TV  Review). 

Comment  5: 21eiiith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  Zenith  notes  that 
under  19  U.S.C.  1677a(e)(2),  the 
Department  shall  remove  from  ESP  "the 
amount  if  any,  of  expenses  generally 
incurred  by  or  for  the  account  of  the 
exporter  in  the  United  States  in  selling 
identical  or  substantially  identical 
merchandise."  According  to  Zenith, 
antidumping-related  legal  expenses  are 
selling  expenses  because  they  are 
incurred  as  a  result  of  a  ref^pondent 
selling  the  merchandise  under  review  in 
the  United  States  at  prices  below  FMV. 
Moreover,  Zenith  ai^gues  that  there  is  no 
basis  for  retaining  in  ESP  legal  expenses 
incurred  as  a  result  of  an  antidumping 
proceeding  when  ail  other  legal 
expenses  incurred  by  a  foreign 
company's  U.S.  subsidiary  are  deducted 
from  ESP. 

Action,  AOC,  Proton,  and  Tatung 
respond  that  it  is  the  Department's  long- 
standing practice  to  exclude 
antidumping  legal  expenses  from  its 
calculations,  and  urge  the  Department  to 
continue  to  follow  this  practice,  citing 
the  Fifth  Taiwan  CTV  Review,  the  Third 
Taiwan  CTV  Review,  and  the  Fourth 
Korean  CTV  Review.  They  also  note 
that  the  CTT  has  approved  this  practice 
in  Zenith  II. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea,  and  the  antidumping  finding  or 
color  television  receivers,  monochrome 
and  color,  from  )apan.  we  do  not 
consider  legal  expenses  incurred  in 
defending  against  an  allegation  of 
dumping  to  be  expenses  incurred  in 
selling  the  merchandise  in  the  United 
States.  As  a  result  we  have  not 
deducted  these  expenses  from  ESP  in 
these  final  results.  Moreover,  as 
respondents  note,  this  position  was 
recently  affirmed  in  Zenith  II.  See  our 
response  to  Comment  7  in  the  Fifth 
Taiwan  CTV  Review,  our  response  to 
Comment  3  in  Tenth  Japanese  TV 
Review,  and  our  response  to  Comment  5 
in  the  Fifth  Taiwan  CTV  Review. 

Comment  8:  Zenith  argues  that  the 
Department  should  deduct  from  U.S. 
price  payments  of  estimated 
antidumping  duties  and  any  expenses 
related  to  such  payments.  According  to 
Zenith,  these  items  should  be  deducted 
from  U.S.  price,  along  with  the  estimated 
ordinary  duties  paid,  because  19  U.S.C 


1677a(d)(2)(A)  specifically  requires  that 
"United  States  import  duties"  and 
charges  "incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States" 
be  deducted  from  U.S.  price. 

Action,  AOC.  Proton,  and  Tatung 
support  Department's  well-established 
policy  of  not  adjusting  U.S.  price  for 
antidumping  duty  deposits,  citing  Fifth 
Taiwan  CTV  Review,  the  Third  Taiwan 
CTV  Review,  and  the  Fourth  Korean 
CTV  Review  as  support  for  their 
argument 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  we 
believe  that  deducting  estimated 
amounts  of  antidumping  duties  in  our 
calculations  would  result  in  inaccurate 
margins.  We  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  of  the 
merchandise  under  consideration  for 
these  review  periods.  Further,  given  the 
possibility  that  these  estimated  duties 
could  vary  significantly  from  duties  that 
may  be  assessed,  we  do  not  consider 
them  to  be  "expenses"  within  the 
meaning  of  section  772(d)(2)(A)  of  the 
Tariff  Act  for  the  purpose  of  determining 
U.S.  price.  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the 
importer,  which,  in  some  cases,  is 
unrelated  to  the  party  whose  sales  are 
under  review.  As  a  result,  we  have  not 
deducted  them  from  U.S.  price  in  these 
Rnal  results.  See  our  response  to 
Comment  8  in  the  Fifth  Taiwan  CTV 
Review,  our  response  to  Comment  4  in 
Tenth  Japanese  TV  Review,  and  our 
response  to  Comment  6  in  the  Fifth 
Taiwan  CTV  Review. 

Comment  7:  Zenith  contends  that  the 
Department  erroneously  treated  selling 
commissions  in  the  United  States  as 
though  they  consisted  entirely  of 
indirect  selling  expenses.  According  to 
Zenith,  commissions  compensate  the 
recipient  for  both  direct  and  indirect 
selling  expenses  incurred  on  behalf  of 
the  respondent.  Zenith  argues  that,  since 
FMV  has  already  been  adjusted  for 
direct  selling  expenses,  an  offset  to  FMV 
comprised  of  indirect  selling  expenses 
up  to  the  full  amount  of  the  U.S. 
commission  overcompensates  for  the 
indirect  portion  of  the  conunission  and 
effectively  negates  the  deduction  from 
U.S.  price  of  the  direct  expense  portion 
of  the  commission.  Accordingly,  Zenith 
claims  that  commissions  should  be 
broken  down  into  their  direct  and 
indirect  expense  components,  and  that 
the  offset  to  FMV  should  be  capped  at 
the  level  of  the  indirect  expense  portion. 
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1877a(d)(2)(A)  specifically  requires  that 
"United  States  import  duties"  and 
charges  "incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States" 
be  deducted  from  U.S.  price. 

Action,  AOC,  Proton,  and  Tatung 
support  Department's  well-established 
policy  of  not  adjusting  U.S.  price  for 
antidumping  duty  deposits,  citing  Fifth 
Taiwan  CTV  Review,  the  Third  Taiwan 
CTV  Review,  and  the  Fourth  Korean 
CTV  Review  as  support  for  their 
argument. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  we 
believe  that  deducting  estimated 
amounts  of  antidumping  duties  in  our 
calculations  would  result  in  inaccurate 
margins.  We  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  of  the 
merchandise  under  consideration  for 
these  review  periods.  Further,  given  the 
possibility  that  these  estimated  duties 
could  vary  significantly  from  duties  that 
may  be  assessed,  we  do  not  consider 
them  to  be  "expenses"  within  the 
meaning  of  section  772(d)(2KA)  of  the 
Tariff  Act  for  the  purpose  of  determining 
U.S.  price.  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the 
importer,  which,  in  some  cases,  is 
unrelated  to  the  party  whose  sales  are 
under  review.  As  a  result,  we  have  not 
deducted  them  from  U.S.  price  in  these 
final  results.  See  our  response  to 
Comment  8  in  the  Fifth  Taiwan  CTV 
Review,  our  response  to  Comment  4  in 
Tenth  Japanese  TV  Review,  and  our 
response  to  Comment  6  in  the  Fifth 
Taiwan  CTV  Review. 

Comment  7:  Zenith  contends  that  the 
Department  erroneously  treated  selling 
commissions  in  the  United  States  as 
though  they  consisted  entirely  of 
indirect  selling  expenses.  According  to 
Zenith,  commissions  compensate  the 
recipient  for  both  direct  and  indirect 
selling  expenses  incurred  on  behalf  of 
the  respondent.  Zenith  argues  that,  since 
FMV  has  already  been  adjusted  for 
direct  selling  expenses,  an  offset  to  FMV 
comprised  of  indirect  selling  expenses 
up  to  the  full  amount  of  the  U.S. 
commission  overcompensates  for  the 
indirect  portion  of  the  commission  and 
effectively  negates  the  deduction  from 
U.S.  price  of  the  direct  expense  portion 
of  the  commission.  Accordingly.  Zenith 
claims  that  commissions  should  be 
broken  down  into  their  direct  and 
indirect  expense  components,  and  that 
the  offset  to  FMV  should  be  capped  at 
the  level  of  the  indirect  expense  portion. 


Zenith  also  argues  that  all  indirect 
selling  expenses  incurred  in  the  home 
market  on  commissioned  U.S.  sales 
should  be  deducted  from  US.  price. 
Zenith  is  concerned  that  unless  this 
adjustment  is  made,  such  expenses  may 
be  commingled  with  home  market 
indirect  expenses  included  in  offsets  to 
FMV. 

Action,  AOC,  Proton,  and  Tatung 
respond  that  the  Department  has 
rejected  this  argument  previously,  for 
example,  in  the  Fifth  Taiwan  CTV 
Review,  the  Third  Taiwan  CTV  Review, 
and  the  Fourth  Korean  CTV  Review. 
They  urge  the  Department  to  continue  to 
offset  the  full  amount  of  the  U.S. 
commission  with  home  market  indirect 
selling  expenses  whenever  commissions 
are  paid  in  the  United  States  but  not  in 
Taiwan.  They  also  note  that  there  are 
not  "indirect"  components  of  a 
conunission  or  any  other  direct  expense, 
citing  the  CTT  decision  in  AOC 
International  v.  United  States,  721  F. 
Supp.  314  (Cnr  1989)  as  evidence. 

Department's  Position:  We  disagree 
with  Zenith.  Section  353.56(b)(1)  of  our 
regulations  requires  us  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market  but 
not  in  the  other  market.  That  adjustment 
is  limited  to  "the  amount  of  the  other 
selling  expenses"  allowed  in  the  other 
market.  We  do  not  interpret  this 
regulation  as  requiring  us  to  limit  the 
offset  to  a  specific  portion  of  the 
expenses  of  the  commissionaire.  Indeed, 
it  is  not  necessary  to  examine  how  the 
recipient  oi  the  commissions  spends  the 
money  because,  to  the  seller,  such 
monies  represent  direct  expenses 
incurred  as  a  result  of  that  particular 
sale.  As  a  result,  we  have  offset  the  full 
amount  of  the  U.S.  commissions  in  these 
final  results.  See  our  response  to 
Comment  9  in  the  Fifth  Tai'van  CTV 
Review,  our  response  to  Comment  4  in 
Television  Receivers,  Monochrome  and 
Color,  from  japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  37339,  August  6. 1991). 
and  our  response  to  Comment  7  in  the 
Fifth  Korean  CTV  Review. 

Regarding  Zenith's  concern  over  the 
possible  existence  of  home  market 
expenses  that  might  be  associated  with 
commissioned  US.  sales,  we  find 
nothing  in  the  record  to  suggest  that 
such  indirect  expenses  exist,  and  Zenith 
has  not  pointed  to  evidence  in  the 
record  to  indicate  to  the  contrary.  See 
our  response  to  Comment  9  in  the  Fifth 
Taiwan  CTV  Review,  and  to  Comment  7 
in  the  Fifth  Korean  CTV  Review. 

Comment  8:  Zenith  contends  that 
where  constructed  value  (CV)  is  relied 
upon  as  the  basis  for  FMV,  the 
Department  should  include  in  its 


calculation  of  CV  both  home  market 
inland  freight  and  Taiwan  home  market 
taxes.  According  to  Zenith,  these  items 
must  be  included  among  the  "general 
expenses"  component  of  CV  because  19 
U.S.C.  1677b(e)(l)(B)  requires  that 
general  expenses  encompass  what  is 
"usually  reflected  in  sales  of 
merchandise  of  the  same  general  class 
or  kind  as  the  merchandise  under 
consideratioiL"  Zenith  aigues  that  since 
a  home  market  price-based  FMV  relies 
upon  delivered  prices.  CV  general 
expenses  must  include  market  inland 
freight,  which  is  "usually  reflected"  in 
the  home  market  sales  price.  Also. 
Zenith  aigues  that,  in  view  of  the 
Department's  insistence  that  differences 
between  home  market  taxes  and 
imputed  taxes  added  to  U.S.  price  are 
subject  to  COS  adjustments,  which  are 
limited  to  selling  expense  adjustments 
under  19  CFR  353.56.  the  Taiwan 
commodity  tax  and  VAT  must  be 
included  as  a  general  expense  in 
calculating  CV. 

In  addition,  citing  the  CITs  decision 
in  Zenith  II,  Zenith  ai^gues  that,  with 
regard  to  COS  adjustments  made  to  CV, 
the  Department  should  ensure  that  these 
adjustments  are  not  allowed  to  reduce 
the  amount  of  general  expenses  and 
profit  included  in  CV  so  that  it  falls 
below  the  minimum  levels  required  by 
the  statute. 

Action.  AOC,  Proton,  and  Tatung 
respond  that  it  is  the  Department's  well- 
established  practice  to  exclude  home 
market  inland  freight  expenses  from  CV. 
They  argue  that  since  CV  is  a  surrogate 
ex-factory  price  created  for  comparison 
to  U.S.  price,  it  must  be  calculated  net  of 
home  market  freight  expenses.  They 
also  reply  that  Zenith's  position  that 
commodity  taxes  and  the  VAT  should 
be  included  in  general  expenses  in 
calculating  CV  is  erroneous,  and  note 
that  the  E)epartment  has  rejected  this 
position  as  inconsistent  with  the  statute. 
Respondents  cite  as  support  for  this 
argument  Television  Receivers, 
Monochrome  and  Color,  from  Japan: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  34177. 
July  26, 1991)  (the  "statute  does  not 
provide  for  the  inclusion  of  commodity 
taxes  in  our  CV  calculations").  They 
also  aigue  that  there  is  no  merit  to 
Zenith's  argument  concerning  COS 
adjustments,  because  the  statutory  10 
percent  minimum  for  general  expenses 
does  not  operate  to  limit  COS 
adjustments,  and  that  the  Department 
should  continue  to  apply  COS 
adjustments  to  CV  without  the  limitation 
suggested  by  Zenith. 

Department's  Position:  We  disagree 
with  Zenith  that  these  expenses  should 
be  included  in  CV.  As  we  have  stated  in 


previous  reviews,  neither  home  market 
inland  freight  nor  home  market  taxes 
should  be  induded  in  CV.  Pursuant  to  19 

U.S.C.  1677b{e).  the  Department 
constructs  an  ex-factory  value  which 
consists  of  the  sum  of  the  cost  of 
manufacture  (COM),  general  expenses. 
profit  on  home  market  sales,  and  the 
cost  of  packing  the  merchandise  for 
shipment  to  the  United  States.  In  order 
to  make  an  "apples-to-apples" 
comparison  of  this  FMV  to  U.S.  price,  all 
taxes  and  movement  expenses  are 
removed  from  U.S.  price.  As  a  result 
there  is  no  basis  in  the  statute  or 
otherwise  for  including  home  market 
inland  freight  or  taxes  in  CV.  See  our 
response  to  Comment  5  in  the  Fifth 
Taiwan  CTV  Review,  and  our  response 
to  Comment  7  in  Television  Receivers. 
Monochrome  and  Color,  from  japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  34177, 
July  28. 1991). 

We  disagree  with  Zenith  that  COS 
adjustments  should  not  be  allowed  to 
reduce  the  antount  of  general  expenses 
and  profit  induded  in  CV  below  the 
minimum  levels  required  by  the  statute. 
There  is  nothing  in  the  statute  or  our 
regulations  which  directs  us  to  limit 
such  adjustments  so  as  not  to  reduce  the 
amount  of  general  expenses  and  profit 
below  the  statutory  minimums.  See  our 
response  to  Comment  8  in  Television 
Receivers,  Monochrome  and  Color,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (54  FR 
13917,  April  6. 1989).  Moreover,  we  do 
not  agree  with  the  CITs  decision  in 
Zenith  II  regarding  this  issue,  but  have 
not  had  an  opportunity  to  appeal  the 
issue  on  its  merits.  Furthermore,  the 
CIT's  decision  in  Zenith  II  involved  the 
reliability  of  actual  selling  expenses 
associated  with  sales  from  a  non-viable 
home  market  The  Court  held  that  "if 
sales  in  the  home  market  are  so 
insignificant  that  they  lead  Commerce  to 
reject  them  as  a  source  of  foreign  market 
value  and  choose  constructed  value 
instead,  the  actual  selling  expenses 
associated  with  those  insignificant  home 
market  sales  should  also  not  be  relied 
upon  for  any  related  purposes."  Zenith 
II.  Slip  Op.  91-66  at  18.  In  these  reviews, 
the  home  market  was  considered  viable 
and  contained  significant  sales  to  serve 
as  a  legitimate  source  for  the  COS 
adjustments. 

Comment  9:  Zenith  contends  that  the 
Department's  method  of  calculating  the 
cash  deposit  rate  as  a  percentage  of  the 
statutory  US.  price  of  the  reviewed 
entries  understates  the  best  estimate  of 
ultimate  liability  on  future  entries. 
Zenith  notes  that  the  U.S.  Customs 
Service  (CustomsJ  uses  the  entered 
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value  as  the  value  against  which  the 
cash  deposit  rate  is  applied,  while  the 
Department  determines  cash  deposit 
rates  on  the  basis  of  U.S.  price.  Zenith 
argues  that,  because  the  entered  value  is 
often  lower  than  the  U.S.  price, 
especially  when,  as  in  this  case,  a  large 
amount  is  added  to  U.S.  price  for  tax 
adjustments,  the  dollar  amount  of  the 
cash  deposit  is  less  than  it  would  be  if 
the  Department  used  the  entered  value 
to  calculate  the  cash  deposit. 

Action,  AOC,  Proton,  and  Tatung 
respond  that  Zenith's  position  is 
inconsistent  with  the  Department's  long- 
established  practice  of  calculating  the 
deposit  rate  as  a  percentage  of  U.S. 
price,  and  they  urge  the  Department  to 
continue  this  practice.  As  support  for 
their  argument,  respondents  cite  the 
Department's  decision  in  the  Fifth 
Taiwan  CTV  Review,  the  Third  Taiwan 
CTV  Review,  and  the  Fourth  Korean 
CTV  Review,  and  note  that  the  CIT 
affirmed  this  practice  in  Zenith  II. 

Department's  Position:  In  this  review, 
we  have  followed  our  practice  as 
explained  in  previous  reviews.  See,  e.g., 
our  response  to  Comment  10  in  the  Fifth 
Taiwan  CTV  Review.  Use  of  this 
practice  was  affirmed  by  the  CIT  in 
Zenith  II.  Section  736(a)(1)  of  the  Tariff 
Act  requires  the  Department  to  instruct 
Customs  to  "assess  an  antidumping  duty 
equal  to  the  amount  by  which  the  FMV 
of  the  merchandise  exceeds  the  United 
States  price  of  the  merchandise."  Thus, 
we  are  required  to  calculate  an 
assessment  rate  based  upon  the 
reviewed  entries'  statutory  U.S.  price, 
not  upon  the  entered  value  of  the 
merchandise. 

The  actual  assessment  rate  also 
serves  as  the  best  estimate  for  cash 
deposit  purposes  for  all  subsequent 
entries  not  yet  subject  to  review.  We  use 
this  rate  because  at  the  time  the 
merchandise  is  entered,  its  U.S.  price 
has  yet  to  be  determined.  Insofar  as 
cash  deposits  must  be  made  at  the  time 
of  entry,  we  instruct  Customs  to 
determine  the  amount  of  the  required 
deposits  by  basing  it  upon  a  percentage 
of  the  only  value  available,  i.e..  the 
entered  value.  However,  if  it  is 
determined  after  a  subsequent  review 
that  the  amount  of  estimated  duties 
deposited  on  these  entries  is  less  than 
the  actual  amount  to  be  assessed,  we 
will  collect  the  difference  together  with 
interest. 

Comment  10:  Action,  AOC,  Proton, 
and  Tatung  in  the  fourth  review,  and 
Action,  AOC,  and  Tatung  in  the  sixth 
review,  argue  that  the  Department 
should  not  have  deducted  from  home 
market  price  expenses  incurred  with 
respect  to  home  market  sales,  and 
should  not  have  deducted  from  U.S. 


price  expenses  incurred  with  respect  to 
U.S.  sales.  They  argue  that  such  COS 
adjustments  should  be  made  only  to 
FMV.  Respondents  cite  19  U.S.C. 
1677b(a)(4)  of  the  statute  and  the  CIT's 
decision  in  Timken  Company  v.  United 
States,  673  F.  Supp.  495,  509-12  (CIT 
1987)  (Timken)  as  support  for  their 
argument. 

Department's  Position:  We  disagree 
with  respondents.  Respondents  cite  to 
19  U.S.C.  1677b(a)(4)  of  the  statute  and 
Timken  for  their  claim  that  COS 
adjustments  should  only  be  made  to 
FMV.  However,  as  stated  in  previous 
administrative  reviews,  we  are  not 
following  the  CITs  decision  in  Timken. 
We  continue  to  maintain  that  19  U.S.C. 
1677b  does  not  prohibit  us  from 
deducting  selling  expenses  from  ESP, 
and  that  our  adjustments  to  ESP  are  in 
accordance  with  section  772(e)(2)  of  the 
Tariff  Act,  which  states  that  ESP  shall 
be  adjusted  by  deducting  from  it  the 
amount  of  "expenses  generally  incurred 
by  or  for  the  account  of  the  exporter  in 
the  United  States  in  selling  identical  or 
substantially  identical  merchandise." 
Accordingly,  we  made  appropriate 
adjustments  to  ESP  for  warranties, 
guarantees  and  servicing,  credit,  direct 
advertising  and  promotion,  royalties, 
and  commissions.  See  our  response  to 
Comment  12  in  the  Fifth  Taiwan  CTV 
Review,  and  Comment  19  in  Television 
Receivers,  Monochrome  and  Color,  from 
)apan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
38417,  August  13, 1991). 

Company-specific  Comments 

AOC 

Comment  11:  Petitioners  claim  that, 
with  respect  to  AOC  in  the  fourth  and 
sixth  reviews,  the  Department  erred  in 
adding  imputed  commodity  taxes  and 
import  duties  to  U.S.  price,  since  AOC 
stated  in  its  questioimaire  response  that 
it  paid  and  then  was  immediately 
reimbursed  the  commodity  tax  and 
import  duties  on  its  home  market  sales. 

Department's  Position:  We  disagree 
with  petitioners.  Commodity  tax  and 
import  duties  were  not  included  in 
AOC's  reported  home  market  price.  In 
order  to  make  an  appropriate  "apples- 
to-apples"  comparison  between  the 
home  market  and  U.S.  price,  we  imputed 
commodity  taxes  and  import  duties  and 
added  the  result  to  the  home  market 
price  and  U.S.  price.  This  is  consistent 
with  the  Department's  practice  in  the 
prior  review.  See  our  response  to 
Comment  3  in  the  Fifth  Taiwan  CTV 
Review. 

Comment  12:  Petitioners  argue  that,  in 
the  sixth  review,  the  Department  should 
require  AOC  to  provide  (1)  notes  to  its 


international  financial  statementb,  (2) 
the  auditor's  report,  (3)  internal  financial 
statements,  (4)  fmancial  statements  of 
AOC  International  (U.S.A.),  and  (5) 
annual  reports.  AOC  argues  that  the 
Department  should  not  consider  this  and 
certain  other  comments  relating  to  AOC 
because  they  were  stated  in  a  June  27, 
1991  submission  by  petitioners,  and  later 
incorporated  into  petitioners'  brief  by 
reference.  AOC  argues  that  by 
incorporating  their  arguments  by 
reference,  petitioners  have  not  satisfied 
the  Department's  regulatory  requirement 
that  all  arguments  must  be  separately 
presented  in  full  in  the  parties'  briefs. 

Department's  Position:  We  requested 
and  received  all  of  the  above  documents 
except  the  annual  reports.  In  carefully 
examining  these  documents,  the 
Department  determined  that  because  the 
submitted  documents  provide  adequate 
information  to  perform  our  analysis  for 
these  fmal  results,  the  aimual  reports 
are  not  needed.  Regarding  AOC's  claim 
that  the  Department  should  not  consider 
comments  incorporated  by  reference 
into  petitioners'  case  brief,  we  agree  that 
our  regulations  require  parties  to  present 
in  full  in  their  case  briefs  all  arguments 
they  feel  are  relevant  to  the  Secretary's 
determination.  However,  because  this  is 
a  fairly  new  requirement,  and 
petitioners'  comments  were  on  the 
record  of  this  review,  in  this  instance  we 
have  decided  to  accept  petitioners' 
incorporation  of  such  comments  into 
their  case  brief. 

Comment  13:  Petitioners  contend  that, 
in  the  sixth  review,  AOC  should  be 
required  to  report  all  sales  that  occurred 
during  the  period  of  review,  regardless 
of  delivery  date.  Further,  the 
Department's  questionnaire  does  not 
exempt  sales  that  were  made  during  the 
review  period  but  delivered  after  the 
review  period. 

Department's  Position:  We  disagree 
with  petitioners.  Section  353.22(b)(1)  of 
the  Commerce  regulations  provides  that 
an  administrative  review  will  cover,  as 
appropriate,  entries,  exports,  or  sales  of 
the  merchandise  during  the  twelve 
months  immediately  preceding  the  most 
recent  anniversary  month.  In  prior 
reviews  of  this  order,  it  has  been  the 
practice  of  the  Department  to  review 
AOC's  shipments,  rather  than  sales, 
made  during  the  review  period.  When 
this  practice  is  maintained  from  period 
to  period,  all  sales  will  eventually  be 
captured. 

Comment  14:  Petitioners  argue  that,  in 
the  sixth  review,  the  Department  should 
require  AOC  to  reallocate  brokerage 
charges  for  its  third-country  sales  on  a 
volume  basis,  since  AOC  has  stated  that 
brokerage  charges  were  based  on  the 
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international  financial  statements,  (2) 
the  auditor's  report,  (3)  internal  fmancial 
statements.  (4)  fmancial  statements  of 
AOC  International  (U.S.A.),  and  (5) 
annual  reports.  AOC  argues  that  the 
Department  should  not  consider  this  and 
certain  other  comments  relating  to  AOC 
because  they  were  stated  in  a  June  27, 
1991  submission  by  petitioners,  and  later 
incorporated  into  petitioners'  brief  by 
reference.  AOC  argues  that  by 
incorporating  their  arguments  by 
reference,  petitioners  have  not  satisfied 
the  Department's  regulatory  requirement 
that  all  arguments  must  be  separately 
presented  in  full  in  the  parties'  briefs. 

Department's  Position:  We  requested 
and  received  all  of  the  above  documents 
except  the  annual  reports.  In  carefully 
examining  these  documents,  the 
Department  determined  that  because  the 
submitted  documents  provide  adequate 
information  to  perform  our  analysis  for 
these  final  results,  the  aimual  reports 
are  not  needed.  Regarding  AOC's  claim 
that  the  Department  should  not  consider 
comments  incorporated  by  reference 
into  petitioners'  case  brief,  we  agree  that 
our  regulations  require  parties  to  present 
in  full  in  their  case  briefs  all  arguments 
they  feel  are  relevant  to  the  Secretary's 
determination.  However,  because  this  is 
a  fairly  new  requirement,  and 
petitioners'  comments  were  on  the 
record  of  this  review,  in  this  instance  we 
have  decided  to  accept  petitioners' 
incorporation  of  such  comments  into 
their  case  brief. 

Comment  13:  Petitioners  contend  that, 
in  the  sixth  review,  AOC  should  be 
required  to  report  all  sales  that  occurred 
during  the  period  of  review,  regardless 
of  delivery  date.  Further,  the 
Department's  questionnaire  does  not 
exempt  sales  that  were  made  during  the 
review  period  but  delivered  after  the 
review  period. 

Department's  Position:  We  disagree 
with  petitioners.  Section  353.22(b)(1)  of 
the  Commerce  regulations  provides  that 
an  administrative  review  will  cover,  as 
appropriate,  entries,  exports,  or  sales  of 
the  merchandise  during  the  twelve 
months  immediately  preceding  the  most 
recent  anniversary  month.  In  prior 
reviews  of  this  order,  it  has  been  the 
practice  of  the  Department  to  review 
AOC's  shipments,  rather  than  sales, 
made  during  the  review  period.  When 
this  practice  is  maintained  from  period 
to  period,  all  sales  will  eventually  be 
captured. 

Comment  14:  Petitioners  argue  that,  in 
the  sixth  review,  the  Department  should 
require  AOC  to  reallocate  brokerage 
charges  for  its  third-country  sales  on  a 
volume  basis,  since  AOC  has  stated  that 
brokerage  charges  were  based  on  the 


volume  shipped.  They  note  that  AOC 
reported  in  its  questionnaire  response 
that  it  allocated  these  charges  based  on 
the  proportion  of  the  selling  price  of 
each  model  to  the  total  value  of  the 
shipment 

Department's  Position:  We  disagree 
with  petitioners.  In  prior  reviews,  the 
Department  has  accepted  AOC's 
methodology  in  allocating  brokerage 
and  handling  charges  on  the  basis  of 
relative  sales  value.  Although  AOC 
incurs  brokerage  and  handling  charges 
on  a  per  shipment  basis,  these  expenses 
include  numerous  charges  such  as  telex 
charges,  fax  charges,  etc.,  which  are  not 
related  to  the  volume  contained  in  a 
given  container.  TTie  Department 
believes  that  the  allocation  on  the  basis 
of  relative  sales  value  is  reasonable. 

Comment  15:  Petitioners  claim  that,  in 
the  sixth  review,  the  I3epartment's  use 
of  certain  third-country  sales  of  AOC  as 
the  basis  of  FMV  may  be  inappropriate 
since  the  invoice  prices  for  these  sales 
are  in  U.S.  dollars.  Petitioners  urge  the 
Department  to  review  the  relevant  data 
to  determine  whether  these  sales 
constitute  a  Hctitious  market. 

AOC  responds  that  petitioners' 
allegation  is  without  any  foundation.  It 
is  common  practice  of  exporters  world- 
v«nde  to  quote  prices  in  U.S.  dollars 
because  of  the  international  character  of 
U.S.  currency  in  world  commerce.  AOC 
states  that  its  sales  to  other  third 
countries  in  the  foxirth  review,  such  as 
Japan  and  Singapore,  are  also 
denominated  in  U.S.  dollars. 

Department's  Position:  We  disagree 
with  petitioners.  Petitioners'  request  for 
an  investigation  of  the  fictitious  market 
issue  is  based  solely  on  the  fact  that 
sales  were  denominated  in  U.S.  dollars. 
This  fact  standing  alone,  does  not 
provide  a  sufficient  basis  for  the 
Department  to  conduct  a  fictitious 
market  investigation.  Moreover,  we  note 
that  a  substantial  number  of  sales  of 
goods  are  transacted  in  U.S.  dollars, 
regardless  of  a  product's  country  of 
origin  and  country  of  destination.  Thus, 
the  currency  denomination  cannot 
automatically  make  sales  subject  to  a 
fictitious  market  investigation. 

Comment  1&  Petitioners  contend  that, 
in  the  sixth  review,  the  Department 
should  require  AOC  to  calculate  its  U.S. 
warranty  expenses  by  dividing  total 
warranty  costs  during  the  period  of 
review  by  the  quantity  sold  during  the 
period  of  review.  Petitioners  claim  that 
AOC  calculated  its  U.S.  warranty 
expenses  for  each  model  by  dividing 
warranty  expenses  incurred  during  the 
period  by  total  quantity  sold  during  the 
life  of  the  model,  rather  than  by  quantity 
sold  of  the  model  during  the  period  of 
review. 


Department's  Position:  Petitioners 
misconstrue  AOCs  method  of 
calculating  its  U.S.  warranty  expenses. 
Except  for  models  being  phased  out 
during  the  period  of  review.  AOC 
calculated  its  per  unit  U.S.  warranty 
expenses  for  a  given  model  by  dividing 
warranty  expenses  incurred  during  the 
review  period  by  the  quantity  of  that 
model  sold  during  the  review  period.  For 
the  phased  out  models,  AOC  calculated 
per  unit  warranty  expenses  by  dividing 
warranty  expenses  incurred  during  the 
review  period  and  the  prior  period 
(April  1988-March  1989)  by  the  quantity 
sold  during  the  same  two-year  period. 

Comment  17:  AOC  states  that,  in  the 
sixth  review,  the  Department  erred  in 
failing  to  adjust  FMV  for  credit 
expenses  incurred  in  the  home  market. 

Department's  Position:  We  agree  and 
have  adjusted  FMV  for  such  credit 
expenses  for  these  final  results. 

Comment  18:  AOC  claims  that,  in  the 
sixth  review,  the  Department  failed  to 
incite  home  market  indirect  interest 
expenses  in  the  ESP  offset. 

Department's  Position:  We  agree  and 
have  added  indirect  interest  expenses  to 
other  indirect  selliitg  expenses  in 
deriving  total  indirect  home  market 
selling  expenses  for  the  ESP  offset. 

Comment  19:  AOC  contends  that,  in 
the  fourth  review,  the  Department 
should  recognize  reimbursements  that 
AOC  received  from  its  home  market 
distributor  for  certain  research  and 
development  (R&D)  and  factory 
expenses.  AOC  offset  its  fixed  overhead 
and  R&D  expenses  with  these 
reimbursements.  According  to  AOC  the 
reimbursements  were  directly  related  to 
the  development  and  production 
expenses  for  home  market  large-screen 
CTVs  (/.e»  25"  and  28").  AOC  contends 
that  judicial  precedent  and  well- 
established  Department  practice  require 
the  Department  to  accept  AOC's 
reimbursements  in  its  cost  of  production 
(COP)  caknilations. 

Petitioners  claim  that  the  Department 
is  correct  not  to  offset  AOC's  production 
costs  with  monies  it  received  from  its 
home  market  distributor  for  alleged  R&D 
on  behalf  of  its  home  market  distributor. 

Department's  Position:  We  disagree 
with  AOC  and  therefore  have  not 
allowed  the  company's  claimed 
reimbursement  as  an  oiftet  to  CTV 
manufacturing  costs.  According  to  AOC 
officials,  AOC's  home  market  distributor 
provided  funds  to  the  company  to  help  it 
defray  costs  iocumd  in  developing  and 
producing  large-screen  CTVs.  "These 
funds  were  distributed  pursuant  to  a 
contract  bet^'een  the  two  companies. 
The  companies  entered  into  the 
reimburaement  contract  after  tbe  date 
on  which  AOC  conteads  that  it 


completed  certain  R&D  p>ojects,  and 
concurrent  with  the  date  it  began 
producing  the  new  CTV  products. 

While  at  vertification.  Department 
officials  were  able  to  determine  that 
AOC's  home  market  distributor  did 
provide  monies  to  AOC  during  this 
review  period.  Despite  the  company's 
claims,  however,  AOC  officials  could 
not  produce  any  verifiable  evidence  that 
the  company  had  imdertaken  the  R&D 
activities  which  it  claims  were  offset  by 
these  monies.  AOC  officials  could  not 
show  Department  verifiers  accurate 
evidence  of  any  amounts  expended  for 
large-screen  CTV  R&D  projects  or 
descriptions  of  the  product  development 
work  claimed  to  have  been  undertaken 
by  the  company.  Consequently, 
Department  o^dals  could  not  verify 
that  AOC  was  reimbursed  for  large- 
screen  CTV  R&D  activities,  or  for  that 
matter  R&D  activities  of  any  kind.  Even 
if  the  Department  were  to  accept  all  of 
the  evidence  AOC  has  provided  to 
document  the  amount  of  expense  it 
claims  to  have  incurred  in  performing 
R&D  for  large-screen  CTVs.  the  amount 
of  expense  the  company  claims  to 
document  falls  short  of  the  amoimt  of 
the  reimbursement  AOC  received  from 
its  home  market  distributor. 

AOC  has  cited  several  cases  in  which 
the  Department  has  accepted 
reimbursement  payments.  The 
circumstances  in  theae  cases  differ  from 
this  case.  See,  e.g..  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela  (53  FR  24755.  June  30, 1988) 
(the  Department  allowed  the  respondent 
to  reduce  certain  general  and 
administrative  expenses  only  after  It 
determined  that  such  expenses  were 
actually  incurred)  and  High  Information 
Content  Flat  Panel  Displays  and  Display 
Glass  Thereof  from  Japan  (56  FR  32376. 
July  16, 1991}  (the  Department  allowed  a 
respondent  to  offset  R&D  expense  with 
reimbursements,  after  the  respondent 
provided  clear  documentation  of  the 
actual  expenses  incurred  in  generating 
the  R&D  reimbursement). 

Comment  20:  AOC  contends  that  in 
the  fourth  review,  the  DepartBient 
should  accept  the  company's  product- 
specific  methodology  for  calculating 
television  labor  costs.  AOC  contends 
that  the  labor-rate  methodology  it  used 
in  reporting  to  the  IDepartment:  (1)  Is 
consistent  with  the  company's  regulariy- 
kept  accounting  records,  which  permit 
precise  identification  of  labor  costs  with 
the  product  under  review:  (2)  follows  the 
instructions  of  the  Department's 
antidumping  questionnaiFe;  (3)  oorrectly 
reflects  the  relative  production 
efficiencies  between  individual  product 
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lines;  and  (4)  was  veriHed  by  the 
Department. 

Petitioners  claim  that  AOC's 
allocation  of  labor  costs  to  CTVs  was 
unreasonable  and  unsustainable  when 
viewed  in  the  context  of  AOC's  total 
production  of  all  products. 

Department's  Position:  We  disagree 
with  AOC.  All  of  AOC's  production 
costs,  whether  covered  or  not  covered 
by  this  review,  are  recorded  in  a  single 
cost  center,  the  Operating  Division.  In 
AOC's  accounting  system,  this  cost 
center  is  sub-divided  into  several  sub- 
cost  centers,  each  of  which  represents  a 
particular  production  process  and  which 
is  identified  by  a  sub-cost  center  code. 
AOC  contends  that  the  Department 
should  use  the  sub-cost  center  codes  in 
allocating  labor  costs  since  these  codes 
are  recorded  in  the  company's 
accounting  system  and  permit  precise 
identification  of  labor  costs  attributable 
to  the  products  under  review.  However, 
the  Department  learned  during 
verification  that  the  sub-cost  centers 
were  primarily  used  in  the  accounting 
system  for  payroll  purposes,  and  these 
payroll  costs  were  not  tied  to  specific 
products  under  review.  Furthermore, 
when  the  Department's  verifiers 
attempted  to  verify  the  production 
processes  occurring  within  AOC's  sub- 
cost  centers,  they  learned  that  the 
physical  layout  of  AOC's  factory  floor 
had  changed  significantly  from  the 
period  of  review  to  the  time  of 
verification  and  that  AOC  no  longer  had 
records  showing  how  the  sub-cost 
centers  were  arranged  on  the  factory 
floor  during  the  period  of  review. 
Consequently,  the  Department's 
verifiers  could  not  verify  what 
production  processes  occurred  in  the 
sub-cost  centers  and.  thus,  whether  the 
codes  were  a  reliable  mechanism  for 
allocating  labor  costs.  Although  AOC 
showed  the  Department's  verifiers 
production  cards  which  purportedly 
identified  the  sub-cost  centers  in  which 
certain  production  processes  during  the 
period  of  review  occurred,  it  could  not 
demonstrate  that  the  production  cards 
established  the  relationship  between  the 
sub-cost  centers  and  the  various  product 
produced.  In  short,  AOC  could  not 
demonstrate  that  the  codes  were  a 
reliable  mechanism  for  allocating  labor 
costs. 

AOC  also  contends  that  the  labor 
costs  it  reported  were  in  accordance 
with  the  requirements  of  the 
Department's  questionnaire,  which 
requested  product- specific  costs 
whenever  possible.  Although  the 
Department  typically  requires 
respondents  to  submit  production  costs 
on  a  product-specific  basis,  the 


Department  also  generally  uses  costs 
which  reasonably  reflect  the  expenses 
inciured  at  the  facility  manufacturing 
the  product  under  review.  AOC 
submitted  labor  processing  rates  which 
were  markedly  different  for  products 
subject,  and  those  not  subject  to  this 
review.  Given  the  similarity  of  the 
subject  and  non-subject  products,  the 
similar  production  processes  for  these 
products,  and  that  all  of  AOC's 
production  occurred  in  one  production 
cost  center,  we  found  no  justification  for 
significantly  different  labor  processing 
rates.  Accordingly,  we  have  calculated 
one  labor  processing  rate  for  the  entire 
Operating  Division. 

Comment  21:  AOC  contends  that,  in 
the  fourth  review,  the  Department 
double  counted  in  deducting  imputed 
credit  from  home  market  price  and 
comparing  the  resulting  figure  to  a  cost 
of  production  which  includes  interest 
expense. 

Department's  Positron:  We  agree  with 
AOC.  For  these  final  results,  we  made 
no  deduction  for  imputed  credit  from 
home  market  price  before  comparing  the 
price  to  the  cost  of  production. 

Comment  22:  AOC  claims  that,  in  the 
fourth  review,  the  Department  failed  to 
deduct  bank  charges  in  its  calculation  of 
net  prices  of  third-county  models  used 
for  calculating  FMV. 

Department's  Positiowyje  agree  with 
AOC.  We  have  deducted  the  bank 
charges  in  our  calculations  for  these 
final  results. 

Comment  23:  AOC  claims  that,  in  the 
fourth  review,  the  Department 
incorrectly  calculated  the  weighted- 
average  direct  credit  on  home  market 
sales.  AOC  contends  that  the 
Department  apparently  converted  the 
credit  expenses  from  New  Taiwan  (NT) 
dollars  to  U.S.  dollars  prior  to  deducting 
them  from  FMV. 

Department's  Position:  We  agree  with 
AOC.  For  these  final  results,  we  have 
deducted  from  FMV  direct  credit 
expenses  expressed  in  NT  dollars. 

Comment  24:  AOC  claims  that,  in  the 
fourth  review,  the  Department  double 
counted  U.S.  warranty  expenses  when 
adjusting  CV  for  comparison  to 
purchase  price  sales.  AOC  requests  that 
the  Department  correct  this  error. 

Department's  Position:  We  agree  with 
AOC.  and  have  made  the  appropriate 
corrections  to  the  computer  program. 

Comment  25:  AOC  contends  that,  in 
the  fourth  review,  the  Department  erred 
in  not  deducting  home  market  indirect 
selling  expenses  up  to  the  amount  of  the 
U.S.  commissions  on  purchase  price 
transactions. 

Department's  Position:  We  agree  with 
AOC  and  have  made  the  appropriate 


corrections  to  the  computer  program  for 
these  final  results. 

Comment  26:  AOC  claims  that,  in  the 
fourth  review,  the  Department  may  have 
omitted  from  the  calculations  some  of 
the  shipments  made  during  the  fourth 
review  period  pursuant  to  purchase 
price  sales  made  in  the  third  review 
period. 

Department's  Position:  We  agree  with 
AOC  and  have  included  the  appropriate 
calculations  for  these  shipments  in  our 
computer  program  for  these  final  results. 

Funai 

Comment  27:  Zenith  argues  that  the 
margin  assigned  to  Funai  in  the  sixth 
review,  which  becomes  the  cash  deposit 
rate  for  future  entries,  should  be  23.90 
percent,  which  is  Funai's  rate  for  the 
fourth  review  period.  Zenith  notes  that, 
in  the  fourth  review.  Funai  did  not 
respond  to  the  Department's 
questionnaire,  and  was  assigned  the 
"best  information"  rate  of  23.90  percent; 
however,  in  the  sixth  review,  in  which 
Funai  reported  that  it  had  no  shipments, 
the  Department  assigned  a  rate  of  4.44 
percent,  Funai's  rate  from  the  fifth 
period  of  review,  in  which  Funai  also 
had  no  shipments.  Zenith  contends  that 
the  "no  shipment"  rate  for  Funai  in  the 
sixth  review  period  should  reflect  the 
rate  in  the  "last  review  in  which  there 
were  shipments."  According  to  Zenith, 
that  is  the  fourth  review  period,  in  which 
Funai  provided  no  response  and  was 
assigned  the  23.90  percent  rate. 

Funai  replies  that,  if  the  Department 
were  to  adopt  Zenith's  proposed  rate  for 
the  sixth  review  period,  it  would 
penalize  Funai  for  cooperating  with  the 
Department.  Funai  notes  that,  if  it  had 
not  responded  to  the  Department's 
questionnaire  in  the  sixth  review,  it 
would  have  been  assigned  a  rate  equal 
to  the  higher  of  the  highest  calculated 
rate  from  that  review  period  or  its  own 
prior  rate  of  4.44  percent.  Since  the 
highest  rate  from  the  sixth  review  period 
was  7.07  percent,  Funai  contends  that 
the  23.90  percent  rate  would  be  punitive. 
Moreover,  Funai  argues  that  the  current 
rate  of  4.44  percent  adequately  serves  as 
an  estimate  of  potential  duty  liability; 
also,  if  the  amount  of  duties  deposited 
were  less  than  the  amount  actually 
assessed,  the  Department  would  instruct 
Customs  to  collect  the  difference 
together  with  interest. 

Department's  Position:  We  agree  with 
Zenith.  Funai  reported  to  the 
Department  that,  during  the  sixth  review 
period,  it  had  made  no  shipments. 
Accordingly,  the  rate  for  Funai  for  the 
sixth  review  period  is  the  rate  from  the 
last  period  of  review  in  which  Funai  had 
shipments.  See  Steel  Wire  Rope  from 
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corrections  to  the  computer  program  for 
these  final  results. 

Comment  26:  AOC  claims  that,  in  the 
fourth  review,  the  Department  may  have 
omitted  from  the  calculations  some  of 
the  shipments  made  during  the  fourth 
review  period  pursuant  to  purchase 
price  sales  made  in  the  third  review 
period. 

Department's  Position:  We  agree  with 
AOC  and  have  included  the  appropriate 
calculations  for  these  shipments  in  our 
computer  program  for  these  final  results. 

Funai 

Comment  27:  Zenith  argues  that  the 
margin  assigned  to  Funai  in  the  sixth 
review,  which  becomes  the  cash  deposit 
rate  for  future  entries,  should  be  23.90 
percent,  which  is  Funai's  rate  for  the 
fourth  review  period.  Zenith  notes  that, 
in  the  fourth  review,  Funai  did  not 
respond  to  the  Department's 
questionnaire,  and  was  assigned  the 
"best  information"  rate  of  23.90  percent; 
however,  in  the  sixth  review,  in  which 
Funai  reported  that  it  had  no  shipments, 
the  Department  assigned  a  rate  of  4.44 
percent,  Funai's  rate  from  the  fifth 
period  of  review,  in  which  Funai  also 
had  no  shipments.  Zenith  contends  that 
the  "no  shipment"  rate  for  Funai  in  the 
sixth  review  period  should  reflect  the 
rate  in  the  "last  review  in  which  there 
were  shipments."  According  to  Zenith, 
that  is  the  fourth  review  period,  in  which 
Funai  provided  no  response  and  was 
assigned  the  23.90  percent  rate. 

Funai  replies  that,  if  the  Department 
were  to  adopt  Zenith's  proposed  rate  for 
the  sixth  review  period,  it  would 
penalize  Funai  for  cooperating  with  the 
Department.  Funai  notes  that,  if  it  had 
not  responded  to  the  Department's    '  - 
questionnaire  in  the  sixth  review,  it 
would  have  been  assigned  a  rate  equal 
to  the  higher  of  the  highest  calculated 
rate  from  that  review  period  or  its  own 
prior  rate  of  4.44  percent.  Since  the 
highest  rate  from  the  sixth  review  period 
was  7.07  percent,  Funai  contends  that . 
the  23.90  percent  rate  would  be  punitive. 
Moreover,  Funai  argues  that  the  current 
rate  of  4.44  percent  adequately  serves  as 
an  estimate  of  potential  duty  liabiHty; 
also,  if  the  amount  of  duties  deposited 
were  less  than  the  amount  actually 
assessed,  the  Department  would  instruct 
Customs  to  collect  the  difference 
together  with  interest. 

Department's  Position:  We  agree  with 
Zenith.  Funai  reported  to  the 
Department  that,  during  the  sixth  review 
period,  it  had  made  no  shipments. 
Accordingly,  the  rate  for  Funai  for  the 
sixth  review  period  is  the  rate  from  the 
last  period  of  review  in  which  Funai  had 
shipments.  See  Steel  Wire  Rope  from 


)apan:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (54  FR 
6737,  February  14, 1989).  Funai  had  no 
shipments  in  the  fifth  review  period. 
Therefore,  we  have  assigned  to  Funai 
for  the  sixth  review  period  the  rate  from 
the  fourth  period,  which  is  the  most 
recent  period  in  which  Funai  had 
shipments. 

Hitachi 

Comment  28:  Hitachi  argues  that,  in 
the  fourth  review,  the  Department 
should  use  the  packing  information 
which  is  on  the  record  of  previous 
reviews  of  this  case  for  those  U.S. 
models  which  were  produced  prior  to 
this  review  period.  Hitachi  notes  that, 
for  the  preliminary  results,  the 
Department  deducted  packing  costs 
from  the  COP  before  applying  the 
percentages  for  SG&A  expenses  and  for 
profit  in  the  calculation  of  CV.  However, 
Hitachi  claims  that,  for  those  models 
produced  prior  to  this  period  of  review, 
the  Department  made  no  deduction  for 
packing  because  it  believed  that  such 
packing  costs  were  not  available. 
Hitachi  contends  that  the  packing  cost 
information  is  on  the  record  of  previous 
reviews  of  this  case,  and  that  the 
Department  should  use  this  information 
in  its  calculations  of  FMV. 

Department's  Position:  We  agree  in 
part.  Although  the  packing  costs  for 
those  models  produced  prior  to  the 
period  of  the  fourth  review  should  be 
deducted  from  COP  prior  to  the 
application  of  the  percentages  for  SG&A 
expenses  and  profit,  they  were  not 
submitted  for  the  record  of  this  review 
prior  to  the  date  the  preliminary  results 
of  review  were  issued.  Therefore,  they 
could  not  be  used  in  this  review  (19  CFR 
353.31).  However,  rather  than  making  no 
deduction  for  these  packing  costs  in 
calculating  FMV,  as  in  the  preliminary 
results,  we  have  deducted  from  COP,  as 
the  best  information  available  (BIA),  the 
average  per-model  packing  costs 
reported  for  models  produced  during  the 
fourth  review  period  before  applying  the 
percentages  for  SG&A  expenses  and  for 
profit. 

Comment  29:  Hitachi  claims  that,  in 
the  fourth  review,  the  Department 
should  not  make  a  deduction  for 
"indirect  credit  expenses,"  which  were 
based  on  Hitachi's  weighted-average 
interest  rate  and  the  average  time  to 
ship  the  merchandise  from  Taiwan  to 
the  United  States.  Hitachi  argues  that 
deducting  this  expense  is  inappropriate 
since  it  does  not  relate  to  the  extension 
of  credit  by  Hitachi  to  the  unrelated 
customer  in  the  United  States. 
Moreover,  according  to  Hitachi,  the 
related  U.S.  reseller,  Hitachi  Sales 
Corporation  of  America  (HSCA),  does 


not  pay  Hitachi  until  after  the 
merchandise  arrives  in  the  United 
States.  Therefore,  Hitachi  contends  that 
HSCA  was  not  deprived  of  the  use  of 
money  expended  to  purchase  the 
merchandise  during  the  time  the 
merchandise  was  being  shipped  to  the 
United  States.  Thus.  Hitachi  argues  that 
there  is  no  basis  for  this  deduction,  and 
that  it  should  be  eliminated. 

Department's  Position:  We  disagree 
with  Hitachi.  The  Department  imputes 
an  interest  expense  for  the  time  the 
merchandise  is  shipped  to  the  United 
States  in  order  to  account  for 
opportunity  costs.  These  opportunity 
costs  arise  because  Hitachi,  not  HSCA, 
was  denied  the  use  of  funds  which  could 
have  been  invested  in  alternative 
financial  arrangements  yielding  interest 
during  the  time  the  merchandise  was 
shipped  to  the  United  States.  Since  the 
interest  expense  associated  with  the 
period  of  shipment  cannot  be  isolated 
from  other  interest  expenses,  the 
Department  must  impute  this  interest 
expense. 

Tatung 

Comment  30:  Tatung  argues  that,  in 
both  the  fourth  and  sixth  reviews,  the 
Department  erroneously  added  to  FMV 
the  difmer  amounts  representing  the 
difference  between  the  COM  of  the 
home  market  model  and  the  COM  of  the 
U.S.  model.  According  to  Tatung,  a 
negative  difference  means  that  the  U.S. 
model  is  more  expensive  than  the  home 
market  model,  and  a  positive  difference 
means  the  home  market  model  is  more 
expensive  than  the  U.S.  model. 
Therefore,  Tatung  claims  that  the 
variable  representing  the  difference 
should  be  subtracted  from,FMV.  Tatung 
points  to  the  Department's  calculations 
in  previous  reviews  of  this  case  as 
evidence  that  the  difmer  amounts  should 
be  subtracted  in  calculating  FMV. 

Department's  Position:  We  agree  with 
Tatung,  and  have  changed  the  computer 
programming  language  accordingly. 

Comment  31:  Tatung  argues  that,  in 
the  fourth  review,  the  Department  used 
the  wrong  figures  for  the  "Masterpiece 
Incentive"  discounts  which  were 
granted  on  some  U.S.  sales.  Tatung 
notes  that  it  reported  the  correct 
discount  amounts  on  a  sale-by-sale 
basis  in  its  June  28, 1989  submission, 
which  the  Department  requested.  Tatung 
contends  that  the  Department  should 
use  these  discount  amounts  in  its 
calculations  of  U.S.  price. 

Department's  Position:  We  agree  with 
Tatung  and  have  used  the  correct 
amounts  for  the  "Masterpiece  Incentive" 
discount. 

Comment  32:  Tatung  argues  that,  in 
the  fourth  review,  the  Department 


double-counted  Tatung's  U.S.  customs 
user  fees.  Tatung  claims  that  the  amount 
reported  as  U.S.  duties  on  the  U.S.  sales 
database  includes  the  customs  user  fees 
paid  on  the  sales.  However,  according  to 
Tatung,  the  Department  double  counted 
these  fees  by  calculating  the  amount  of 
user  fees  separately  and  then  deducting 
that  amount,  as  well  as  the  amount  of 
U.S.  duty,  which  includes  user  fees,  from 
ESP. 

Department's  Position:  We  agree  with 
Tatung,  and  have  made  the  correction. 

Comment  33:  Tatung  argues  that,  in 
the  sixth  review,  the  Department  made 
an  error  in  its  adjustment  to  home 
market  price  for  home  market  inland 
freight.  Tatuiig  claims  that  this  error  was 
caused  by  a  mislabeling  of  t^v^  columns 
in  Tatung's  supplemental  response. 
Consequently.  Tatung  contends  that  the 
Department  erroneously  considered  the 
expense  incurred  for  freight  from  the 
regional  warehouse  to  the  unrelated 
dealers  to  be  freight  from  the  factory  to 
the  regional  warehouse,  and  freight  to 
the  regional  warehouse  to  be  freight  to 
the  unrelated  dealer.  Tatung  argues  that 
the  Department  should  correct  this  error 
for  the  final  results. 

Department's  Position:  We  agree  with 
Tatung,  and  have  corrected  the 
computer  programming  language. 

Comment  34:  Tatung  argues  that,  in 
the  sixth  review,  the  Department  used 
the  incorrect  commodity  tax  and  import 
duty  amounts  for  several  of  its  U.S. 
models.  According  to  Tatung,  the 
Department  used  the  commodity  tax  and 
import  duty  amounts  reported  on  the 
U.S.  sales  database  in  its  calculations  of 
commodity  tax  differences  and  U.S. 
price.  However,  Tatung  notes  that  these 
figures  are  based  on  Tatung's  model- 
match  selections,  several  of  which  were 
rejected  by  the  Department.  Therefore. 
Tatung  claims  that  the  tax  and  duty 
amounts  for  those  U.S.  models  for  which 
the  Department  chose  a  different  home 
market  model  match  are  incorrect,  and 
that  the  Department  should  correct  this 
error  by  using  the  figures  reported  in 
Tatung's  Section  B  questionnaire 
response. 

Department's  Position:  We  agree  with 
Tatung,  and  have  used  the  correct 
commodity  tax  and  import  duty  amounts 
in  our  calculations  of  commodity  tax 
differences  and  U.S.  price. 

Action 

Comment  35:  Action  contends  that,  in 
the  fourth  review,  the  Department  erred 
in  calculating  both  the  total  duties  due 
and  the  foreign  unit  price  in  dollars 
(FUPDOL)  for  Action's  weighted- 
average  dumping  margins.  Action  argues 
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that  a  correction  of  these  errors  will 
renih  in  no  mar^ni  for  Action. 

Department's  Positioa:  We  agree  with 
Action.  After  revistng  our  calculatian*  to 
correct  for  these  dericai  erron,  we  have 
determinefi  that  there  are  no  dumping 
duties  due  for  Action  in  the  fourth 
review. 

Commeat  3&  Action  daima  that  the 
Department  in  the  sixth  review, 
improperly  added  Action's  difmer 
figjires  to  FMV  when  it  should  have 
subtracted  them. 

Department's  Position:  We  agree.  For 
the  calculation  of  the  final  dumping 
margin  for  Action  in  the  sixth  review, 
we  have  subtracted  the  diftner  figures 
from  FMV. 

Comment  37:  Action  asserts  that  the 
Department  in  tfie  sixth  review,  should 
combine  and  weight-average  home 
market  sales  of  models  7101  and  7103  to 
produce  monthly  7101/7103  F\!V  figures 
for  comparison  with  U.S.  models  7101 
and  7101 H,  since  home  market  models 
7101  and  7103  are  identical  in  all 
respects  except  that  each  model  uses  a 
different  brand  of  cathode  ray  tube 
(CRT).  Action  also  claims  that  the 
Department  must  use  both  home  market 
models  since  the  Department  selected 
boft  td  them  in  its  model-match 
selection  letter. 

Department's  Position:  We  disagree. 
Home  market  models  7101  and  7103,  as 
Action  claims,  are  physically  identical 
in  all  respects  except  that  each  model 
uses  a  different  brand  of  CRT.  In  sudi 
situations,  we  considei  factors  other 
than  the  physical  characteristics  of  the 
potential  home  market  match,  such  aa 
the  COM.  Since  home  market  modela 
7101  and  7103  have  different  COMs,  we 
selected  home  market  model  7101^  which 
had  a  COM  doser  to  that  of  the  U.S. 
model.  The  Department  initially 
requested,  in  its  model-match 
questionnaire,  basic  data  on  each  of 
Action's  home  market  models,  such  as 
sales  quantity  and  value,  specifications, 
cost  etc.  In  its  response.  Action  did  not 
report  models  7101  and  7103  separately. 
Although  we  did  indicate,  in  our 
subsequent  model-match  selection 
letter,  both  home  market  models  as 
potential  matches  for  the  U.S.  models 
concerned,  we  did  so  only  because  the 
models  were  indistinguishable  at  that 
point.  Furthermore,  in  the  model-match 
selection  letter,  we  requested  that 
Action  report  these  models  separately  in 
its  home  market  sales  listing.  Once 
Action  reported  data  on  these  two 
models  separately,  we  were  able  to 
determine  that  home  market  model  7101 
was  the  more  appropriate  match  for  the 
reasons  discussed  above.  In  any  event, 
the  Department  is  not  bound  by 
tentative  modei-malch  selection  made 


prior  to  the  issuance  di  preliminary 
results. 

Shirasuna  (Technol-Ace  Corporation) 

All  comments  refer  to  the  fourth 
review. 

On  August  14. 1981,  the  Department 
informed  the  petitioners.  Zenith,  and 
Shffatuita  of  various  computer 
progranuning  and  clerical  errors  in  the 
Department's  (veliminary  results 
analysis  of  Shirasuna's  response.  We 
have  made  the  following  corrections  to 
the  appropnate  programs  in  oar  final 
results  calculations  for  Shirasuna:  (1) 
Both  CV  and  third-country  price 
calculations  were  corrected  to  reflect  an 
adjustment  for  the  total  difmer  amoont 
as  reported  in  both  NT  dollars  and  yen; 
(2)  in  the  CV  calculations,  packing  was 
incorrectly  deducted  twice,  and, 
therefore,  we  amended  our  firogram  to 
correct  this  error.  (3)  we  corrected  an 
input  error  for  the  CV  of  mode!  9Cl;  (4) 
three  third-country  sa'es  were  not 
adjusted  foe  movement  expenses,  and, 
therefore,  we  corrected  this  omissioa:  (5) 
for  purchase  price  sales,  U.S.  packing, 
credit  expense,  and  U.S.  royalty  were 
inadvertently  deducted  from  U.S.  price, 
and,  therefore,  we  recalculated  U.S. 
price  inclusive  of  these  COS 
adjustments:  (6)  incorrect  quantities 
were  used  for  the  calculation  of  three 
weighted-average  monthly  FVfVs,  and, 
therefore,  these  FMVs  have  been 
corrected  to  reflect  the  appropriate 
quantities;  (7)  for  COS  adjustments  to 
FMV  for  comparison  to  purchase  price 
sales,  in  the  preliminary  results  we  used 
the  mean  average  for  the  U.S.  credit  and 
U.S.  packing  expenses,  and,  therefore, 
we  have  changed  our  final  results 
program  to  use  the  actual  credit  and 
padking  expenses  of  each  U.S.  sale;  (8} 
for  comparison  to  U.S.  model  19A1,  we 
incorrectly  used  CV  data  for  model 
19C4,  instead  erf  the  data  lot  the  correct 
model  match  selection,  model  20P1,  and, 
therefore,  we  have  amended  our  CV 
program  to  reflect  the  CV  data  for  model 
20P1;  (9)  we  incorrectly  used  CV  when 
sales  of  model  9Cl  were  not 
contemporaneous  with  the  U.S.  sales 
(according  to  om"  model-match 
selections,  sales  of  models  9C2  should 
have  been  used  rather  than  CV) — in 
addition,  sales  of  model  5Cl,  rather  than 
CV,  should  have  been  compared  to  U.S. 
nMrket  model  3A3 — accordingly,  we 
have  amended  our  program  for  both  U.S. 
models;  (10)  we  adjusted  packing  costs 
for  model  13C2  to  reflect  the  actual 
packing  coats;  and  (11)  we  corrected 
input  errors  in  the  exchange  rate  data 
for  two  sales,  and  one  difmer  data  entry 
for  model  20A3. 

Comment  38:  Shirasuna  claims  the 
Department  used  mcorrect  exchange 


rate  data  for  conversions  from  yen  to 
U.S.  dollars,  and  from  NfT  dollars  to  U.S. 
dollars,  for  nine  sales  in  the  computer 
programs. 

Department's  Position:  We  have 
closely  examined  the  exchange  rates 
entered  into  the  programs  and  found 
these  to  be  correct  with  two  exceptions 
as  noted  above.  (See  discussion  on 
clerical  errors  above.)  As  is  our 
customary  practice,  the  exchange  rates 
are  based  upon  Federal  Reserve 
exchange  rate  data. 

Comment  39:  Shirasima  asserts  that 
the  Department  made  an  additional 
clerical  error  by  failing  to  match  two 
U.S.  sales  of  model  19A1  to  sales  of 
model  19C4. 

Department's  Position:  As  stated  in 
our  Analysis  Memorandum  of  July  12, 
1991.  we  did  not  use  nvodel  19C4  for 
comparison  to  U.&  model  19A1  because 
we  found  these  models  to  be 
substantially  different  in  elementary 
characteristics.  Specifically,  model  19C4 
has  a  mono  sound  system,  whereas  U.S. 
market  model  19A1  is  equipped  with 
stereo  sound.  Consequently,  we 
considered  model  20P1  as  the  most 
siiwlar  model  for  comparison  to  U.S. 
model  19A1,  and  applied  the  CV  data  of 
model  20P1  accordingly. 

Comment  40:  Shirasuna  contends  that 
the  Department  used  incorrect  CV 
figures  for  US.  models  9C1. 13C2.  igCl, 
and20C2. 

Department's  Position:  We  disagree. 
Shirasuna  is  incorrectly  relying  on  the 
CV  figures  from  its  original  response.  Aa 
indicated  in  the  Analysis  Memorandum 
of  July  12. 1991,  we  used  the  revised  CV 
data  set  forth  in  Shirasuna's  February  3. 
1989  supplemental  response 

Comment  41:  Shirasuna  contends  that 
the  Department  used  incorrect  difmer 
amounts  for  U.S.  models  9A1, 13C2,  and 
19C1. 

Department's  Position:  We  disagree. 
Again,  Shirasima  is  incorrectly  relying 
on  data  in  its  original  submission  and 
not  on  the  revised  difiner  figiues  used  in 
our  Analysis  Memoraiulum  of  July  12, 
1991,  which  takes  into  account  both  the 
January  30, 1989  verification  report  and 
Shirasuna's  February  3, 1989 
supplemental  response. 

Comment  42.-  We  disagree.  We  have 
closely  examined  the  credit  expense 
data  entered  into  the  third-country  sales 
program  and  the  formula  for  adjustment 
and  we  have  fo^ind  that  the  credit 
adjustment  mirrors  the  amounts  set 
forth  in  Shirasuna's  comment. 
Consequently,  clerical  correchons  are 
uimecessary. 
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rate  data  for  conversions  from  yen  to 
U.S.  dollars,  and  from  NT  doUar*  to  U.S. 
dollars,  for  nine  sales  in  the  computer 
programs. 

Department's  Positron:  We  have 
closely  examined  the  exchange  rates 
entered  into  the  programs  and  found 
these  to  be  correct  with  two  exceptions 
as  noted  above.  (See  discussion  on 
clerical  errors  above.)  As  is  our 
customary  practice,  the  exchange  rates 
are  based  upon  Federal  Reserve 
exchange  rate  data. 

Comment  39:  Shirasima  asserts  that 
the  Department  made  an  additional 
clerical  error  by  failing  to  match  two 
U.S.  sales  of  model  19A1  to  sales  of 
model  19C4. 

Department's  Position:  As  stated  in 
our  Analysis  Memorandum  of  {uly  12. 
1991.  we  did  not  use  model  19C4  for 
comparison  to  U.S.  model  19A1  because 
we  found  these  models  to  be 
substantially  different  in  elementary 
characteristics.  Specifically.  BM>del  19C4 
has  a  mono  sound  system,  whereas  VS. 
market  model  19A1  is  equipped  with 
stereo  sound.  Consequently,  we 
considered  model  20P1  as  the  most 
sinular  model  for  comparison  to  U.S. 
model  19A1,  and  applied  the  CV  data  of 
model  20P1  accordingly. 

Comment  40:  Shirastma  contends  that 
the  Department  used  incorrect  CV 
figures  for  US.  models  9C1. 13C2. 19Cl. 
and20C2. 

Department's  Position:  We  disagree. 
Shirasuna  is  incorrectly  relying  on  the 
CV  figures  from  its  original  response.  As 
indicated  in  the  Analysis  Memorandum 
of  July  12, 1991.  we  used  the  revised  CV 
data  set  forth  in  Shirasuna's  February  3, 
1989  supplemental  respcmse. 

Comment  41:  Shirasuna  contends  that 
the  Department  used  incorrect  difmer 
amounts  for  U.S.  models  9A1. 13C2,  and 
19C1. 

Department's  Position:  We  disagree. 
Agaiit,  Shirasima  is  incorrectly  relying 
on  data  in  its  original  submission  and 
not  on  the  revised  difmer  figures  used  in 
our  Analysis  Memoraikdum  of  {uly  12, 
1991.  which  takes  into  account  both  the 
January  30. 1989  verification  report  and 
Shirasuna's  February  3, 1989 
supplemental  response. 

Comment  42:  We  disagree.  We  have 
closely  examined  the  credit  expense 
data  entered  into  the  third-country  sales 
program  and  the  fonnula  for  adjustment, 
and  we  have  found  that  the  credit 
adjustment  mirrors  the  amounts  set 
forth  in  Shirasuna's  comment. 
Consequently,  clerical  corrections  are 
unnecessary. 


nnal  Results  of  the  Review 

As  a  result  of  comments  received,  we 
have  revised  our  preliminary  results  for 


Action,  AOC.  Hitachi.  Philips.  Proton. 


Shirasuna,  and  Tatung,  and  we 
determine  the  margins  to  be: 


Manutacturer/exportsr 


Iction  Electronics  Co..  Ltd . 


AOC  Iniemational.  Inc.. 


Funai  Electronic  Co.  Ltd.. 


Fulet  Electronic  Industrial  Co..  Lkl.. 
Hitachi  Television  (Taiwan)  Ltd 


Kuang  Yuan  Co..  Ltd. . 
Nettek  Corp..  Ltd 


Paramount  Electronics . 


Philips  Electronic  Industries  (Taiwan)  Ltd.. 


Tim*  period 


RCA  Taiwan.  Ltd... 


Sampo  Corp - 

Sanyo  Electnc  (Taiwan)  Co.,  Ltd. 


Shinlee  Corp 

Shin-Shirasuna  Electric  Corp.. 


Tatung  Co 

reco  Electric  and  Machinery  Co..  Ltd. . 


04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03 '31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/87-03/31/88 

04/01/89-03/31/90 

04/01/89-03/31/90 


Mvgin 
(percent) 


0.00 

2.57 

7.43 

0.12 

•23.89 

'23.89 

0.52 

2389 

•10.82 

•000 

0.00 

•23.89 

•10.82 

•23  89 

•10.82 

6.65 

•  10.82 

646 

1.94 

'0.78 

'0.78 

'4.66 

'4.66 

»  10.14 

2.30 

'10.82 

0.66 

1.31 

•5.46 


•  No  shiprr>ent8  during  the  period;  rate  is  from  the  last  review  in  which  there  were  shiprr»ents.  ^„,„«„,.  ,-,  »,•  ^.-.^m  hmmi 

'  No  response;  we  tr«refore  used  the  t)est  information  available,  which  was  either  the  htghest  rate  among  respondent  firms  with  shipments  m  the  r«evwn  raviww. 
'  the  subiect  firm's  nwst  recent  margin,  whichever  was  higher. 


The  Department  shall  determine,  and 
[he  Customs  Service  shall  assess, 
intidumping  duties  on  all  appropriate 
sntries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentages  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  color  television  receivers,  except  for 
video  monitors,  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act.  and  will  remain  in  effect 
until  the  final  results  of  the  next 
administrative  review:  (1)  The  cash 
deposit  rate  for  the  above  firms,  except 
Proton,  will  be  the  most  recent  of  the 
above  rates.  For  Proton,  the  cash  deposit 
rate  will  be  0.55  percent,  the  rate  from 
the  most  recent  completed  review  of 
Proton  (Fifth  Taiwan  CTV  Review). 
Since  the  margins  for  Kuang  Yuan  and 
AOC  are  zero  and  de  minimis 
respectively,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 


antidumping  duties  on  entries  from 
these  firms.  (2)  For  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews  or  the  original  less- 
than-fair-value  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporters  received  a 
company-specified  rate.  (3)  The  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters  are 
not  covered  in  this  or  prior 
administrative  reviews,  who  are 
unrelated  to  the  reviewed  firms  or  any 
previous  reviewed  firms,  will  be  2.57 
percent.  This  rate  is  the  most  current 
non-BIA  rate  for  any  firm  in  this  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  (1990). 

Dated  December  5. 1991. 
Marjorie  A.  Chorlins. 
Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  91-29977  Filed  12-13-91;  8:45  am) 
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(A-559-5021 

Small  Diameter  Standard  and 
Rectangular  Pipe  and  Tube  From 
Singapore  Determination  Not  to 
Revoke  Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 

revoke  antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  Small 
Diameter  Standard  and  Rectangular 
Pipe  and  Tube  from  Singapore. 
EFFECTIVE  DATE:  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marenick,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION:  On 
October  31, 1991  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  56055)  its 
intent  to  revoke  the  antidumping  duty 
order  on  small  diameter  standard  and 


6^ Federal  Regfarter  /  Vot.  56>  No.  241  /  Monday.  December  16,  1991  /  Nottcea 


rectangular  pipe  and  tube  from 
Singapore  (51  FR  41142),  November  13, 
1986. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
of  Commerce  conchides  that  it  ii  no 
longer  of  interest  to  interested  parties. 
We  had  not  received  a  request  to 
conduct  an  administrative  review  of  this 
order  for  the  Ust  four  consecutive 
annua)  anniversary  months  and 
therefore  published  a  notice  of  intent  to 
revoke  pursuant  to  |  353.25(d)(4)  of  the 
Department's  regulations  (19  CRU 
353.25(d)(4)). 

On  November  18, 1991.  Bull  Moose 
Tube  Company  and  Western  Tube  and 
Conduit,  petitioners,  and  Maruichi 
American  Corporation.  Hannibal 
Industries,  Searing  Industries  and  Vest 
Inc..  interested  parties,  objected  to  our 
intent  to  revoke  this  order.  Therefore, 
we  no  longer  intend  to  revoke  the  order. 

Dated:  December  8, 1991. 
Roland  L  MacDonaU. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-29078  Filed  12-13-91;  8:45  am) 
BoxiMQ  cooe  wre-os-it 


[A-588-054] 

Tapered  Roller  Bearings,  Four  Inches 
or  Less  In  Outside  Diameter,  and 
Certain  Components  Thereof,  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Internationa)  Trade 
Administration/Import  Administratioiu 

Department  of  Commerce. 

ACTION:  Notice  of  fm&\  results  of 
antidumping  duty  administrative  review. 

summary:  On  April  12. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1988-89 
administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  certain  components 
thereof,  from  Japan.  Tlie  review  covers 
five  manufacturers/exporters  of  this 
merdiandise  to  the  United  States  during 
the  period  August  1. 1988.  tlu-ough  July 
31. 1989. 

We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  the  margins  for  some 
companies. 

EFFECTIVE  DATE:  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Maureen  Price,  Joseph  Hanley,  or  Paul 
McGarr.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 


Commerce.  Washington.  DC  2023a 
telephone:  (202)  377^733. 
SUPPtEMENTARY  INFORMATION: 

Background 

On  April  12, 1991,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  (41  FR  34974. 
August  18. 1978  (the  1976  finding))  on 
tapered  roller  bearings,  foxff  inches  or 
less  in  outside  diameter,  and  certain 
components  thereof,  from  Japan,  in  the 
Federal  Register  (56  FR  14924).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
sales  of  tapered  roller  bearings  (TRBs). 
four  inches  of  less  in  outside  diameter 
when  assembled,  including  inner  race  or 
cone  assemblies  and  outer  races  or 
cups,  sold  either  as  a  unit  or  separately. 
Diiring  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  680.3932.  680.3934,  and  680.3938 
of  the  Tariff  Schedules  of  the  United 
State*  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Sc)»edule 
(HTS)  item  numbers  8482.20.00  and 
8482.99.30.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
descripbon  remains  dispositive. 

The  review  covers  five 
manufacturers/exporters  of  TRBs  during 
the  period  August  1. 198a,  through  July 
31, 1989:  Koyo  Seiko  Com(>any  Ltd. 
(KoyoV  Isuzu  Motors,  Ltd.  (Isuzu). 
Toyota  Motor  Corporation  (Toyota), 
Nachi-Fujikoshi  Corporation  (Nachi), 
and  NSK  Ltd.  (NSK)  (formally  Nippon 
Seiko.  K.K.).  At  verification  we  found 
that  responses  submitted  by  Toyota  and 
Isuzu  to  be  deficient  and  unusable  for 
the  purposes  of  calculating  an  accurate 
dumping  margin.  Therefore,  we  assigned 
these  companies  the  highest  margin 
calculated  for  any  other  responding  firm. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner  and  one  respondent,  we  heW 
a  hearing  on  June  10, 1991.  We  received 
case  briefs  from  petitioner.  Koyo.  NSK, 
and  Isuzu  and  rebuttal  briefs  from 
petitioner.  Koya  and  NSK. 

Comments  are  addressed  in  the 
following  Older: 

1.  General  Issues 

2.  Annual  Average  Foreign  Market 
Value,  Model  Match,  and  Cost  Test 
Methodology 


3.  Calculation  of  Foreign  Market 
Vsdue 

4.  Calculation  of  U.S.  Price 

5.  Comments  Regarding  Cost  of 
Production 

6.  Comments  Regarding  the  Use  of 
Best  Information  Available 

7.  Comments  Regarding  Isoro 

8.  Clerical  Errors 

Conunents  Regarding  General  Issues 

Comment  1:  The  petitioner.  The 
Timkin  Company  (TTmken),  argues  that 
the  Department  should  have  included  in 
this  review  all  products  within  the  scope 
of  the  finding  that  are  admitted  to  a 
foreign  trade  zone  (FTZ)  or  subzone. 
Timken  also  argues  that  the  Department 
require  respondents  to  post  cash 
deposits  in  the  amount  of  the  estimated 
antidumping  duties  upon  all  TRBs 
subject  to  the  scope  of  this  finding 
admitted  to  FTZs. 

Department's  Position:  We  disagree 
with  petitioner's  assertion  that  at  the 
time  the  subject  merchandise  was 
admitted  into  an  FTZ  it  became  subject 
to  an  antidumping  review  and  the 
collection  of  duties  regardless  of 
whether  it  enters  U.S.  customs  territory 
as  merchandise  subject  to  tlie 
antidumping  finding.  Section  751  of  t)ie 
Tariff  Act  instructs  the  Department  to 
determine  "the  foreign  market  value  and 
United  States  price  of  each  entry  of 
merchandise  subject  to  the  antidumping 
duty  order",  and  the  "amount,  if  any,  by 
which  the  foreign  market  value  of  each 
entry  exceeds  the  United  States  price  of 
the  entry."  (Emphasis  added.) 

Under  the  Department's  practice,  at 
the  time  the  merchandise  subject  to  this 
review  was  admitted  into  the  FTZ  the 
merchandise  was  not  subject  to 
antidumping  duties.  As  we  stated  in  the 
final  results  of  review  on  Antifriction 
Bearings  from  the  Federal  Republic  of 
Germany,  et  al.  (56  FR  31703,  July  11, 
1991)  and  Tapered  Roller  Bearings. 
Finished  and  Unfinished,  and  Parts 
Thereof  kom  Japan  (56  FR  41506,  August 
21, 1991).  our  understanding  of  the  term 
"entry"  in  the  antidumping  law  is  that  it 
unambiguously  refers  to  release  of 
merchandise  into  the  customs  territory 
of  the  United  States.  Importers  were 
allowed  to  elect  privileged  or  non- 
.  privileged  status  of  TRBs  admitted  to 
FTZs.  To  the  extent  that  TRBs  were 
admitted  into  an  FTZ  in  a  non-privileged 
status  and  transfomed  into  merchandise 
not  subject  to  the  finding  before  entering 
U.S.  eastoBie  territory,  t>»e  Department 
currently  has  no  basis  for  tlie 
assessment  of  antidumping  duties  on  the 
merchandise. 


nday.  December  16,  1991  /  Nottcea 


.DCzozaa 

3. 
iation: 

Department  of 
lent)  published 
)fit8 
fthe 

FR  34974. 
6  finding))  on 
foxir  inches  or 
,  and  certain 
m  )apan,  in  the 
14924).  The 
mpleted  that 
n  accordance 
rariff  Act  of  1930 


le  review  are 
learings  (TRBs), 
itside  diameter 
iing  inner  race  or 
iter  races  or 
lit  or  separately, 
id,  such 

ifiable  under  item 
)934,  and  680.3938 
of  the  United 
SA).  This 
ly  classifiable 
Tariff  Schedule 
82.20.00  and 
and  HTS  item 
[or  convenience 
,  The  written 
ipositive. 
ve 

!is  of  TRBs  during 
88,  through  Inly 
ampany  Ltd. 
.td.  (Isuzu). 
Uon  (Toyota), 
ration  (Nachi). 
Drmally  Nippon 
ation  we  found 
ed  by  Toyota  and 
id  unusable  for 
iting  an  accurate 
jfore,  we  assigned 
ighest  margin 
;r  responding  firm. 

;  Received 

parties  an 

it  on  the 

;  the  request  of  the 

pondent,  we  heW 

991.  We  received 

aner,  Koyo,  NSK, 

I  briefs  from 

VJSK. 

essed  in  the 


foreign  Market 
tch,  and  Cost  Test 


3.  Calculation  of  Foreign  Market 
Vsdue 

4.  Calculation  of  US.  Price 

5.  Comments  Regarding  Cost  of 
Production 

6.  Comments  Regarding  the  Use  of 
Best  Information  Available 

7.  Comments  Regarding  Isuiu 

8.  Clerical  Errors 

Comments  Regarding  Genera!  Issues 

Comment  1:  The  petitioner.  The 
Timkin  Company  (Tfmken),  argues  that 
the  Department  should  have  included  in 
this  review  all  products  within  the  scope 
of  the  finding  that  are  admitted  to  a 
foreign  trade  zone  (FTZ)  or  subzone. 
Timken  also  argues  that  the  Department 
require  respondents  to  post  cash 
deposits  in  the  amount  of  the  estimated 
antidumping  duties  upon  all  TRBs 
subject  to  the  scope  of  this  finding 
admitted  to  FTZs. 

Department's  Position:  We  disagree 
with  petitioner's  assertion  that  at  the 
time  the  subject  merchandise  was 
admitted  into  an  FTZ  it  became  subject 
to  an  antidumping  review  and  the 
collection  of  duties  regardless  of 
whether  it  enters  U.S.  customs  territory 
as  merchandise  subject  to  the 
antidumping  finding.  Section  751  of  the 
Tariff  Act  instructs  the  Department  to 
determine  "the  foreign  market  value  and 
United  States  price  of  each  entry  of 
merchandise  subject  to  the  antidumping 
duty  order",  and  the  "amount,  if  any,  by 
which  the  foreign  market  value  of  each 
entry  exceeds  the  United  States  price  of 
the  entry."  (Emphasis  added.) 

Under  the  Department's  practice,  at 
the  time  the  merchandise  subject  to  ftis 
review  was  admitted  into  the  FTZ  the 
merchandise  was  not  subject  to 
antidumping  duties.  As  we  stated  in  the 
final  results  of  review  on  Antifriction 
Bearings  from  the  Federal  Repubhc  of 
Germany,  et  al.  (56  FR  31703,  fuly  11. 
1991)  and  Tapered  Roller  Bearings. 
Finished  and  Unfinished,  and  Parts 
Thereof  from  Japan  (56  FR  41506,  August 
21. 1991).  our  understanding  of  the  term 
"entry"  in  the  antidumping  law  is  that  it 
unambiguously  refers  to  release  of 
merchandise  into  the  customs  territory 
of  the  United  States.  Importers  were 
allowed  to  elect  privileged  or  non- 
.  privileged  status  of  TRBs  admitted  to 
FTZs.  To  the  extent  that  TRBs  were 
admitted  into  an  FTZ  in  a  non-privileged 
status  and  transfomed  into  merchandise 
not  subject  to  the  finding  before  entering 
U.S.  customs  territory,  the  Department 
currently  has  no  basis  for  the 
assessment  of  antidumping  duties  on  the 
merchandise. 


The  Department  recently  adopted 
regulations  governing  FTZs  that  address 
this  issue,  but  they  are  effective  only  for 
merchandise  entering  an  FTZ  on  or  after 
November  7, 1991  (Foreign  Trade  Zones 
in  the  United  States;  Final  Rule,  56  FR 
50790  (1991))  (to  be  codified  in  15  CFR 
part  400).  Under  these  rules,  items 
subject  to  an  antidumping  duty  order 
must  be  classified  as  privileged  on 
admission  to  the  FTZ  and  will  therefore 
be  subject  to  antidumping  duties  on 
entry,  even  if  transformed  in  the  FTZ 
into  goods  not  subject  to  the  order. 
Respondents  will  be  required  to  post 
cash  deposits  equal  to  the  amount  of 
estimated  antidumping  duties  on  all 
TRBs  entered  through  FTZs  (however 
transformed)  on  or  after  November  7, 
1991. 

Comment  2:  Timken  argues  that  the 
Department  should  include  the  Japanese 
consumption  tax  in  foreign  market  value 
(FMV)  and  make  a  corresponding 
upward  adjustment  to  U.S.  price. 
Timken  asserts  that  according  to  the 
statute  and  judicial  precedent  [Zenith 
Electronics  Corp.  v.  United  States,  10 
CIT  at  276.  (1986)),  the  Department  may 
net  make  an  adjustment  for 
consumption  taxes  forgiven  on  exports 
by  simply  deducting  the  tax  from  FMV. 
Rather.  Timken  argues,  an  upward 
adjustment  in  the  amount  of  the  tax 
must  be  made  to  U.S.  price. 

Department's  Position:  We  have 
added  an  imputed  consumption  tax  to 
the  U.S.  price  according  to  section 
772(d)(1)(C)  of  the  Tariff  Act.  Because 
the  statute  directs  us  to  adjust  for  home 
market  consumption  taxes  through  an 
addition  to  U.S.  price,  we  generally  used 
tax-inclusive  prices  in  each  market  to 
calculate  a  dumping  margin.  No 
consumption  tax  was  added  to  the  U.S. 
price  when  the  FMV  was  based  on 
constructed  value,  because  section 
773(e)  of  the  Tariff  Act  does  not  provide 
for  the  inclusion  of  any  tax  in 
constructed  value  (Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Antifriction  Bearings  and  Parts 
thereof  from  the  Federal  Republic  of 
Germany,  et  al.  (56  FR  31729.  July  11. 
1991)). 

We  calculated  the  addition  to  U.S. 
price  by  applying  the  home  market  tax 
rate  to  the  net  U.S.  price  after  al)  other 
adjustments  were  made.  This  "ex 
factory"  tax  basis  for  U.S.  price  is  the 
best  information  available  because  the 
home  market  sales  were  reported  net  of 
the  consumption  tax.  In  order  to  ensure 
a  tax-neutral  absolute  margin,  we  made 
a  circumstance  of  sale  adjustment  to 
FMV  to  offset  any  difference  in  the 
home  market  and  U.S.  tax. 
■  Comment  3:  Timken  asserts  that  the 
Department  should  presume  that  home 


market  selling  expenses  are  indirect  and 
that  U.S.  selling  expenses  are  direct, 
absent  proof  to  the  contrary.  Timken 
argues  that  this  reasoning  was  upheld  in 
Timken  v.  United  States,  873  F.  Supp. 
495  (CIT  1987)  (Timken  II).  when  the 
Court  of  International  Trade  (CIT) 
recognized  that  respondents  benefit 
when  selling  expenses  are  classified  as 
direct  in  the  home  market  and  indirect 
in  the  United  States.  Timken  contends 
that,  since  respondents  possess  the 
information  necessary  to  support  the 
claim,  the  burden  is  placed  on  them  to 
prove  that  U.S.  selling  expenses  are 
indirect  and  home  market  selling 
expenses  are  direct. 

Timken  cites  NSK's  failure  to  tie  its 
home  market  rebates,  discounts,  and 
commissions  directly  to  the  sale  of  the 
subject  merchandise  as  an  example  of  a 
respondent's  inadequate  proof  that  an 
expense  is  direct  in  the  home  market. 
Timken  maintains  that  the  Department 
correctly  classified  these  adjustments  as 
indirect. 

Department's  Position:  Timken  is 
correct  in  its  assertion  that  the  burden  is 
placed  on  the  respondent  to  prove  that 
U.S.  selling  expenses  are  indirect  and 
home  market  selling  expenses  are  direct. 
We  classify  expenses  in  each  market 
based  on  the  information  submitted 
during  the  review  and  on  the 
Department's  verification  reports.  In 
instances  were  a  respondent  fails  to 
provide  sufficient  information  to  support 
its  claim  that  an  adjustment  is  directly 
related  to  a  sale  in  the  home  market,  we 
will  generally  reclassify  the  adjustment 
as  indirect.  Likewise,  when  a 
respondent  fails  to  provide  information 
to  support  its  claim  that  an  adjustment 
is  indirect  in  the  U.S.  market,  we 
generally  reclassify  the  adjustment  as 
direct. 

For  the  final  results,  where  NSK  failed 
to  tie  rebates,  discounts  and 
commissions  directly  to  a  sale,  the 
Department  again  classified  these  as 
indirect  adjustments  (see  our  response 
to  comment  21). 

Comment  4:  Koyo  argues  that  it  is  not 
liable  for  interest  on  antidumping  duties 
that  are  assessed  on  entries  of  TRBs 
where  Koyo  has  not  been  ordered  to 
make  cash  deposits  on  such  entries. 

Depavtmeni  's  Position:  We  agree.  The 
only  statutory  authorization  for 
assessing  or  paying  interest  on 
underpayments  or  overpayments  of 
amounts  deposited  for  antidumping 
duties  is  section  737(b).  which  provides 
that  if  the  amount  of  an  estimated 
antidumping  duty  deposited  under 
section  736(a)(3]  is  different  from  the 
amount  of  the  antidumping  duty 
determined  under  an  antidumping  duty 
order  issued  under  section  736,  then  the 


difference  shall  be  (1)  collected,  to  the 
extent  that  the  deposit  under  section 
736(a)(3)  is  lower  than  the  duty 
determined  under  the  order,  or  (2) 
refunded,  the  extent  that  the  deposit 
under  section  736(a)(3)  is  higher  than  the 
duty  determined  under  the  order, 
together  with  interest  as  provided  by 
section  778.  The  amount  of  estimated 
antidumping  duty  deposited  referred  to 
in  section  736(a)(3)  is  only  a  cash 
deposit,  not  a  bond.  See  also,  19  CFR 
353.24.  Cash  deposits  were  first  required 
on  entries  of  this  merchandise 
manufactured  by  Koyo  and  NSK  on  June 
1, 1990.  Consequently,  interest  will  only 
be  collected  or  refunded  on  under-  or 
overpayments  of  cash  deposits  on 
entries  after  that  date.  The  Department's 
interpretation  has  been  upheld  by  the 
err  (Timken  v.  United  States.  Slip.  Op. 
91-95,  October  25. 1991). 

Comment  5.  Koyo  requests  that,  in 
light  of  the  clerical  errors  noted  after  the 
issuance  of  the  preliminary  results,  the 
Department  release  the  computer 
program  used  in  TRB  proceedings  for 
review  by  interested  parties  prior  to 
issuing  the  final  results.  Koyo  notes  that 
the  Department  released  the  computer 
program  used  in  the  antifriction  bearings 
(AFB)  proceeding  before  issuing  the 
final  results,  Koyo  argues  that  the 
Department's  current  practice  of 
releasing  the  computer  programs  after 
the  final  results  are  issued  makes  it 
impossible  for  errors  to  be  identified 
and  corrected  before  litigation 
challenging  the  results  must  be 
commenced  in  the  CIT.  The  result, 
according  to  Koyo,  is  that  a  respondent 
may  be  required  to  provide  estimated 
duty  deposits  on  the  basis  of  final 
results  that  contain  clerical  errors. 

Department's  Position:  We  disagree 
that  it  is  impossible  for  the  parties  to 
identify  clerical  errors  and  provide 
meaningful  comment  on  the  computer 
program  if  they  do  not  have  access  to 
the  calcidations  prior  to  the  issuance  of 
the  final  results  of  review.  All  parties 
obtain  access  to  the  Department's 
program  when  the  preliminary  results 
are  issued,  and  are  provided  the 
opportunity  to  comment  on  any  clerical 
errors  at  that  point  in  the  proceeding. 
Unlike  the  AFB  proceeding,  where  the 
Department  had  concluded  only  its  first 
administrative  review  when  it  released 
the  computer  programs  prior  to  the 
issuance  of  final  results,  the  TRB 
proceeding's  lengthy  history  has 
afforded  the  Department  the  opportunity 
to  refme  its  program  and  calculate  the 
final  results  with  few,  if  any.  errors. 
Indeed.  Koyo  noted  only  four  clerical 
errors  after  the  preliminary  results  were 
issued  in  this  review.  No  clerical  errors 
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were  noted  by  Koyo  following  the 
issuance  of  the  final  results  in  the  1987- 
88  review  immediately  preceding  this 
one.  Further,  the  Department's 
regulations  provide  parties  an 
opportunity  to  request  disclosure  after 
issuance  of  final  results  and  to  identify 
and  comment  on  any  clerical  errors  in 
the  calculations  (19  CFR  353.28). 

Comment  6:  Koyo  and  NSK  argue  that 
the  Department  should  terminate  the 
1987-88  review.  They  assert  that  the 
Department  was  able  to  initiate  this 
proceeding  only  because  the 
Department  acted  in  an  improper 
fashion  in  conducting  its  review  of  the 
1974-79(80)  period.  Koyo  and  NSK 
believe  that  the  margins  for  those  years 
should  have  been  zero  or  de  minimis. 
Had  the  Department  completed  its 
earlier  review,  the  finding  would  have 
been  revoked  with  respect  to  Koyo  and 
NSK,  and  their  shipments  during  the 
1988-89  period  would  not  have  been 
subject  to  review.  If  the  present  review 
is  not  terminated,  it  should  be 
discontinued  until  final  disposition  of 
the  1974-79(80)  review. 

Department's  Position:  Koyo  and  NSK 
are  raising  issues  which  are  relevant  to 
a  different  segment  of  the  proceeding, 
and  we  have  addressed  those  issues  in 
our  final  results  of  review  for  the  1974- 
79(80)  period,  published  June  1, 1990,  in 
the  Federal  Register.  The  issues  in  those 
final  results  are  not  pertinent  to  this 
segment  of  the  proceeding.  Judicial 
proceedings  for  the  1974-79(80)  segment 
are  underway.  Based  on  our  final  results 
of  review  for  the  1974-79(80).  1986-87, 
and  1987-88  periods,  the  Department  is 
required  to  proceed  with  subsequent 
administrative  reviews. 

Comments  Regarding  Annual  .Averaging 
of  Foreign  Market  Value.  Model  Match, 
and  Cost  Test  Methodologies 

Comment  7:  Koyo  argues  that  Section 
777 A  of  the  Tariff  Act  authorizes  the 
Department  to  use  averaging  techniques 
to  establish  U.S.  price  and  FMV  only 
when  such  averaging  techniques  yield 
fair  and  representative  results.  Koyo 
believes  that,  regardless  of  whether  an 
annual  weighted-average  FMV  is  as 
representative  of  home  market  prices  as 
a  monthly  weighted-average  FMV,  the 
Department  has  failed  to  demonstrate 
that  its  use  leads  to  margin  calculations 
which  are  representative. 

Koyo  further  submits  that  the 
Department's  claim  that  the  annual 
weighted-average  FMV  is  as 
representative  as  the  monthly  weighted- 
average  FMV  is  flawed.  Koyo  believes 
that  the  Department's  determination 
that  98  percent  of  the  home  market  sales 
have  an  annual  wei^ted-average  price 
that  falls  within  10  percent  of  the 


monthly  weighted-average  price  is 
insufficient  grounds  for  using  an  annual 
weighted-average  FMV.  Koyo  believes 
that  a  10-percent  variance  can  have  a 
dramatic,  distortional  effect  on  the 
margin  calculation  because  it  can 
increase  the  margin  by  as  much  as  10 
percent,  and  produce  findings  of 
dumping  where  no  dumping  occurred. 
Koyo  believes  that  this  problem  is 
further  exacerbated  by  the  Department's 
practice  of  not  crediting  respondents 
with  negative  dumping  margins  on  sales 
made  in  the  United  States  at  prices 
above  those  in  the  home  market. 

Koyo  asserts  that,  since  the 
Department  has  already  gone  to  (he 
effort  of  calculating  a  monthly  weighted- 
average  FMV.  it  should  use  the  monthly 
FMV  in  its  margin  calculations  smce  it  is 
a  more  contemporaneous  match  than  an 
annual  weighted-average  FMV. 
Alternatively,  Koyo  argues,  the 
Department  should  compare  an  annual 
weighted-average  U.S.  price  to  the 
aimual  weighted-average  FMV  to  insure 
an  apples-to-apples  comparison.  At  the 
least,  Koyo  believes  that  a  monthly 
weighted-average  FMV  should  be  used 
in  instances  where  the  annual  weighted- 
average  price  deviates  from  the  monthly 
weighted-average  price  by  more  than  10 
percent. 

Finally,  Koyo  argues  that  the 
Department's  decision  to  replace  the 
monthly  weighted-average  FMV  with  an 
annual  weighted-average  FMV  without 
notifying  Koyo  is  contrary  to  the 
purpose  of  U.S.  antidumping  law.  Koyo 
asserts  that  the  methodology  used  by 
the  Department  to  calculate  FMV  must 
be  predictable  to  allow  the  foreign 
manufacturers  t>ie  opportunity  to  adjust 
their  pricing  policies. 

Department's  Position:  Section  777A 
of  the  Tariff  Act  requires  the 
Department  to  ensure  that  samples  and 
averages  shall  be  representative  of  the 
transactions  under  review.  Therefore, 
before  adopting  the  use  of  an  annual 
weighted-average  FMV,  we  conducted 
two  studies  on  prices  to  ensure  that  the 
transactions  and,  thus,  the  results 
produced  would  be  representative.  First, 
we  compared  the  monthly  weighted- 
average  price  to  the  annual  weighted- 
average  price.  We  found  that  the  annual 
weighted-average  price  for  more  than  90 
percent  of  the  products  sold  was  within 
10  percent  of  the  monthly  weighted- 
average  price.  Second,  we  tested 
whether  home  market  prices  of  the 
subject  merchandise  consistently  rose  or 
fell  during  the  period  of  review.  We 
found  that  no  significant  correlation 
existed  between  price  and  time.  That  is. 
prices  did  not  consistently  rise  or  fall  so 
as  to  make  annual  weighted-average 


prices  unrepresentative  of  home  market 
prices. 

Therefore,  the  results  of  these  tests 
demonstrate  that  Koyo's  pricing 
practices  remained  stable  during  the 
review  period,  thus  insuring  that  an 
annual  weighted-average  FMV  is  as 
representative  of  home  market  prices  as 
the  traditional  monthly  weighted- 
average  FMV.  We  are  satisfied  that,  if 
the  weighted-average  FMV  is 
representative  of  the  home  market 
prices  for  the  period  of  review,  then  the 
margins  calculated  using  the  weighted- 
average  prices  are  accurate. 

We  disagree  with  Koyo's  assertion 
that  the  Department's  determination 
that  98  percent  of  the  home  market  Soles 
have  an  annual  weighted-average  pnce 
that  falls  withm  10  percent  of  the 
monthly  weighted-average  price  is 
insufficient  grounds  for  using  an  annual 
weighted-average  FMV.  All  averaging 
techniques,  whether  they  are  monthly  or 
annual,  result  in  variances  between  the 
actual  price  and  the  average  price.  The 
fact  that  over  90  percent  of  the  annual 
weighted-average  prices  fall  within  10 
percent  of  the  monthly  weighted- 
average  prices  demonstrates  that  the 
variances  produced  by  using  an  annual 
weighted-average  FMV  do  not  differ 
significantly  from  the  variances 
produced  by  using  a  monthly  weighted- 
average  FMV.  Furthermore,  Koyo  offers 
no  evidence  that  an  annual  weighted- 
average  FMV  results  in  a  systematic 
bias  that  would  create  higher  dumping 
margins  than  would  result  from  using  a 
monthly  weighted-average  FMV. 

Also,  we  disagree  with  Koyo's 
assertions  that,  to  insure  representative 
results,  we  must  average  U.S.  prices  on 
the  same  basis  as  FMV,  or  that  we  must 
credit  respondents  with  negative 
dumping  margins.  Both  cases  have  been, 
and  continue  to  be,  unacceptable, 
because  they  would  allow  a  foreign 
producer  to  mask  dumping  margins  by 
offsetting  dumped  prices  with  prices 
above  FMV.  That  is.  a  foreign  producer 
could  sell  half  its  merchandise  in  the 
U.S.  at  less  than  FMV.  and  the  other  half 
at  more  than  FMV,  and  arrive  at  a  zero 
dumping  margin.  The  Department  does 
not  encourage  selective  dumping,  nor  do 
we  reward  a  party  for  not  dumping. 
Except  in  instances  where  the 
Department  has  conducted  reviews  of 
seasonal  merchandise  which  has  very 
significant  price  fluctuations  due  to 
perishability  (Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Certain  Fresh  Cut  Flowers  from 
Columbia  (55  FR  20495.  May  17. 1990)), 
the  idea  of  averaging  U.S.  prices  has 
been  rejected  (Final  Results  of 
Antidumping  Administrative  Review. 
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prices  unrepresentative  of  home  market 
prices. 

Therefore,  the  results  of  these  tests 
demonstrate  that  Koyo's  pricing 
practices  remained  stable  during  the 
review  period,  thus  insuring  that  an 
annual  weighted-average  FMV  is  as 
representative  of  home  market  prices  as 
the  traditional  monthly  weighted- 
average  FMV.  We  are  satisfied  that,  if 
the  weighted-average  FMV  is 
representative  of  the  home  market 
prices  for  the  period  of  review,  then  the 
margins  calculated  using  the  weighted- 
average  prices  are  accurate. 

We  disagree  with  Koyo's  assertion 
that  the  Department's  determination 
that  98  percent  of  the  home  market  Sdles 
have  an  annual  weighted-average  p'-ice 
that  falls  withm  10  percent  of  the 
monthly  weighted-average  price  is 
insufficient  grounds  for  using  an  annual 
weighted-average  FMV.  All  averaging 
techniques,  whether  they  are  monthly  or 
annual,  result  in  variances  between  the 
actual  price  and  the  average  price.  The 
fact  that  over  90  percent  of  the  annual 
weighted-average  prices  fall  within  10 
percent  of  the  monthly  weighted- 
average  prices  demonstrates  that  the 
variances  produced  by  using  an  annual 
weighted-average  FMV  do  not  differ 
significantly  from  the  variances 
produced  by  using  a  monthly  weighted- 
average  FMV.  Furthermore,  Koyo  offers 
no  evidence  that  an  annual  weighted- 
average  FMV  results  in  a  systematic 
bias  that  would  create  higher  dumping 
margins  than  would  result  from  using  a 
monthly  weighted-average  FMV. 

Also,  we  disagree  with  Koyo's 
assertions  that,  to  insure  representative 
resulis,  we  must  average  U.S.  prices  on 
the  same  basis  as  FMV,  or  that  we  must 
credit  respondents  with  negative 
dumping  margins.  Both  cases  have  been, 
and  continue  to  be,  unacceptable, 
because  they  would  allow  a  foreign 
producer  to  mask  dumping  margins  by 
offsetting  dumped  prices  with  prices 
above  FMV.  That  is,  a  foreign  producer 
could  sell  half  its  merchandise  in  the 
U.S.  at  less  than  FMV,  and  the  other  half 
at  more  than  FMV,  and  arrive  at  a  zero 
dumping  margin.  The  Department  does 
not  encourage  selective  dumping,  nor  do 
we  reward  a  party  for  not  dumping. 
Except  in  instances  where  the 
Department  has  conducted  reviews  of 
seasonal  merchandise  which  has  very 
significant  price  fluctuations  due  to 
perishability  (Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Certain  Fresh  Cut  Flowers  from 
Columbia  (55  FR  20495.  May  17, 1990)). 
the  idea  of  averaging  U.S.  prices  has 
been  rejected  {Final  Results  of 
Antidumping  Administrative  Review. 


Pressure  Sensitive  Plastic  Tape  from 
Italy  (54  FR  13091.  March  30, 1989)). 
Since  the  merchandise  under  review  is 
not  a  perishable  product,  and  our  tests 
of  home  market  sales  revealed  that 
there  are  no  significant  price 
fluctuations,  there  is  no  reason  to 
believe  that  averaging  of  U.S.  prices  is 
needed  to  accoiftit  for  very  significant 
price  fluctuations. 

The  Department  notes  that  the  use  of 
an  annual  weighted-average  FMV  in 
calculating  margins  dramatically 
simplifies  the  analysis  in  this  review. 
Koyo's  presumption  that  we  have 
already  'gone  to  the  effort'  to  calculate 
an  annual  we'''hted-average  FMV  at  the 
onset  of  our  aii>..jsis  and,  therefore, 
have  completed  the  complicated 
calculations,  is  mistaken.  At  the  onset  of 
our  analysis,  we  compare  annual  prices, 
not  FMVs,  to  monthly  prices,  not  FMVs, 
for  representativeness.  Upon  Ending 
that  the  annual  price  is  representative, 
we  then  calculate  an  annual  weighted- 
average  FMV  for  a  model.  Since  we 
have  confirmed  that  price  variations  are 
not  correlated  with  time,  there  is  no 
contemporaneity  issue.  The  fact  that  we 
do  not  have  to  make  multiple  searches 
for  contemporaneous  matches  results  in 
a  dramatic  simplification  of  our 
analysis,  while  maintaining  the  integrity 
of  the  representative  FMV. 

We  disagree  with  Koyo's  assertion 
that  our  change  in  methodology  has 
removed  predictability  from  the  process. 
Since  such  a  high  percentage  of  the  sales 
have  an  annual  weighted-average  price 
which  falls  within  ten  percent  of  the 
monthly  weighted-average  price,  the 
calculation  of  an  annual  weighted- 
average  FMV.  which  the  Department 
has  used  in  this  review,  is  no  less 
predictable  than  the  calculation  of  a 
monthly  weighted-average  FMV. 

Comment  3:  Koyo  asserts  that  the 
Department's  model  match  methodology 
is  Hawed  because  it  does  not  use  a  cap 
on  the  permissible  difference  between 
the  home  market  model  and  the  U.S. 
model  for  each  of  the  five  criteria  used 
to  determine  similar  merchandise.  Koyo 
believes  that  without  a  ten  percent  cap 
on  the  five  physical  characteristics 
criteria,  dissimilar  home  market 
merchandise  will  be  compared  to  U.S. 
models. 

Department's  Position:  We  disagree 
that  our  decision  not  to  apply  a  ten 
percent  criterion  cap  results  in  the 
comparison  of  models  which  do  not 
constitute  similar  merchandise.  We  have 
based  the  determination  of  physical 
similarity  on  the  smallest  sum  of  the 
deviations  of  the  five  physical  criteria. 
Consistent  with  section  771(16]  of  the 
statute,  we  determined  that  all  TRBs  are 
alike  in  the  purposes  for  which  they  are 


used  [i.e.  to  reduce  friction)  and  we 
eliminated  models  that  are  not  of  equal 
commercial  value.  There  is  no  further 
requirement  that  home  market  models 
must  be  technically  substitutable, 
pun;hased  by  the  same  type  of  customer, 
or  have  the  same  end  use  as  the  U.S. 
model. 

Throughout  the  extended  history  of 
the  two  TRB  proceedings,  the 
Department  requested  input  by 
interested  parties  and  evolved  the  use  of 
these  five  physical  criteria  to  identify 
and  compare  models  sold  in  the  U.S. 
and  the  home  market.  We  are  aware 
that  these  five  characteristics  are  not 
substitutes  for  the  technical 
specifications  of  the  products  under 
review,  since  TRB  product  manuals  list 
more  than  25  statistics  for  each  bearing. 
However,  we  have  determined  that,  for 
the  purposes  of  selecting  similar 
merchandise  in  a  dumping  calculation, 
these  five  criteria  are  the  pertinent  data 
to  be  collected  and  analyzed. 

Comment  9:  Timken  argues  that  the 
model  match  methodology  used  in  this 
proceeding  is  inconsistent  with  the 
methodology  the  Department  used  in  the 
final  determination  of  sales  at  less  than 
fair  value  on  Tapered  Roller  Bearings 
Over  Four  Inches  from  Japan  (52  FR 
30700.  August  17, 1987)  (the  1987  LTFV 
determination).  In  the  1987  LTFV 
determination,  the  Department  used  the 
greatest  single  deviation  methodology, 
in  which  the  largest  difference  in  a 
single  criterion  is  measured,  to 
determine  comparison  merchandise.  The 
greatest  single  deviation  methodology 
measures  the  percentage  difference 
between  each  of  the  five  physical 
characteristics  of  the  home  market 
model  and  the  target  U.S.  model.  It 
identifies  the  largest  percentage 
difference  for  each  home  market  model 
without  taking  into  account  the 
characteristic  that  produced  the 
deviation.  This  largest  deviation  is 
known  as  the  "greatest  single 
deviation."  It  then  ranks  all  the  models 
sold  in  the  home  iparket  in  comparison 
to  the  target  U.S.  model  from  the 
smallest  to  the  largest  single  deviation. 
Therefore,  the  most  similar  model  is  the 
model  whose  greatest  single  deviation  is 
smaller  than  the  greatest  single 
deviation  of  any  other  model  sold  in  the 
home  market.  In  this  and  previous 
reviews  of  the  19;8  finding  (55  FR  22369, 
June  1, 1990:  55  FR  38721,  September  20, 
1990;  56  FR  28054,  June  6, 1991).  the 
Department  used  the  "sum  of  the 
deviations"  methodology,  in  which  the 
sum  of  the  differences  in  U.S.  and  home 
market  model  criteria  is  measured. 
Timken  asserts  that  the  greatest  single 
deviation  methodology  is  supported  by 
evidence  on  the  record,  and  can  be 


implemented  using  the  same  information 
the  Department  collected  for  the  sum  of 
the  deviations  methodology.  Timken 
addresses  a  number  of  additional  issues 
in  its  argument  to  have  the  Department 
adopt  the  greatest  single  deviation 
methodology  in  this  proceeding. 

First,  Tin.ken  argues  that  the 
Department  incorrectly  concluded  that 
the  greatest  single  deviation 
methodology  unreasonably  emphasizes 
any  one  of  the  five  criteria  when 
choosing  comparable  merchandise. 
Timken  notes  that  changes  in  any  four 
of  the  Ave  criteria  used  to  select  similar 
merchandise  result  in  exponential, 
rather  than  linear,  changes  in  a  bearing's 
performance  charactenstics.  Thus, 
Timken  believes  that  the  greatest  single 
deviation  methodology  is  sufficient  to 
produce  the  most  similar  match. 
Additionally,  Timken  contends  that 
when  choosing  which  bearing  to 
purchase,  a  customer  evaluates  each 
criterion  independently  to  ensure  that  its 
application  requirements  will  be  met.  In 
this  same  manner,  Timken  argues,  the 
Department  must  also  evaluate  each 
criterion  independently  when  selecting 
similar  merchandise,  thereby  remaining 
consistent  with  actual  commercial 
considerations. 

Second,  Timken  asserts  that  the 
Department  does  not  need  to  use  a  ten 
percent  cap  on  the  deviation  of  each 
factor  in  order  to  adopt  the  greatest 
single  deviation  methodology.  Without 
such  a  limit.  Timken  argues,  just  as 
many  home  market  matches  will  be 
found  with  the  greatest  single  deviation 
methodology  as  with  the  sum  of  the 
deviations  methodology. 

Finally,  Timken  contends  that  the 
Department  should  not  reject  the 
greatest  single  deviation  methodology 
on  the  grounds  that  it  fails  to  provide  a 
mechanism  for  distinguishing  between 
two  potential  matches  when  the  greatest 
single  deviation  is  the  same.  Timken 
believes  that  in  these  situations  the 
Department  should  examine  the  next 
greatest  deviating  factor,  exhausting  all 
the  criteria  if  need  be,  until  a  most 
similar  match  is  found.  If  two  or  more 
bearings  are  equally  similar  after  all  the 
criteria  are  exhausted,  Timken  proposes 
that  the  Department  use  the  weighted- 
average  price  of  all  the  home  market 
sales  of  the  remaining  equally  similar 
choices  as  the  basis  for  FMV. 

Department's  Position:  In  the  1987 
LTFV  determination,  the  Department 
used  five  criteria  to  match  models 
employing  the  greatest  single  deviation 
methodology.  In  this  review  of  the  1976 
finding,  we  also  used  the  five  criteria  to 
match  models,  however,  we  continued 
to  employ  the  sum  of  the  deviations 
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methodology,  which  was  confirmed  in 
litigation  on  final  results  for  other 
parties  covered  by  the  1976  finding 
[Timken  v.  United  States.  Slip.  Op  84-63 
(7  err  319)  (June  5, 1984)  [Timken], 
[Timken  v.  United  States.  630  F.  Supp. 
13^7  (CIT 1986  [Timken  /),  and  Timken 
//. 

Because  of  concerns  expressed  by 
petitioner  and  respondents  involving  the 
use  of  the  two  methodologies,  the 
Department  extensively  reevaluated  the 
selection  methodology.  We  requested 
input  by  parties  to  the  proceeding  and  a 
TRB  manufacturer  subject  only  to  the 
antidumping  duty  order  on  TRJBs  over 
four  inches  and  parts  thereof  from 
Japan.  Timken  favored  the  greatest 
single  deviation  method,  two 
respondents  had  no  preference,  and  one 
respondent  favored  the  sum  of  the 
deviations  method. 

The  sum  of  the  deviations  method 
seeks  the  model  with  the  lowest  overall 
deviation  for  all  criteria  combined, 
while  the  greatest  single  deviation 
method  seeks  the  model  for  which  the 
greatest  deviation  for  any  single 
criterion  is  the  lowest.  While  Timken  is 
correct  in  asserting  that  the  same 
information  collected  by  the  Department 
can  be  used  to  conduct  the  model  match 
using  either  methodology,  the 
Department  believes  the  sum  of  the 
deviations  method  is  preferable  because 
it  uses  all  five  criteria  in  determining 
which  home  market  model  is  the  most 
similar.  The  greatest  single  deviation 
method  relies  on  only  one  criterion,  to 
the  exclusion  of  all  other  criteria.  In  this 
way,  the  model  match  selection  using 
the  greatest  single  deviation  relies  on  a 
single  arbitrary  criterion,  since  the 
criterion  that  produces  the  largest  single 
deviation  changes  from  one  match  to 
another  for  the  same  U.S.  model. 

Although  Timken  asserts  that 
customers  choose  a  bearing  by  a  single 
criterion,  Timken  does  not  specify  which 
criterion  is  the  controlling  factor.  The 
cr  terion  that  may  be  important  for  one 
customer  may  be  different  from  what  is 
important  to  another. 

There  is  no  evidence  that  any 
particular  single  criterion  should  be  the 
deciding  factor,  or  that  all  customers 
would  rely  on  the  same  single  criterion 
in  deciding  which  model  to  purchase. 
Therefore,  even  if  customer  preference 
were  a  factor  in  the  determination  of  the 
most  similar  model,  the  greatest  single 
deviation  method  does  not  address  the 
issue  of  customer  preference. 

Timken's  contention  that  the  non- 
linear relationships  between  the  criteria 
and  the  performance  characteristics 
make  it  unnecessary  to  analyze  the  four 
criteria  that  do  not  have  the  largest 
deviation,  is  not  supported  by  the  facts. 


The  record  shows  that  the  parties  to  this 
proceeding  have  agreed  that  all  five 
criteria  are  important  factors  to  use 
when  determining  the  similarity  of 
merchandise.  In  addition,  our  analysis 
indicates  that  one  must  analyze  the 
differences  in  all  criteria  in  order  to 
determine  the  most  similar  home  market 
match. 

Furthermore,  the  Department  cannot 
select  models  based  on  performance 
expectations,  whether  those 
expectations  are  redundant, 
proportional,  linear,  or  non-linear,  since 
expectations  are  not  subject  to  objective 
analysis.  Since  the  greatest  single 
deviation  methodology  ignores  the 
relative  value  of  four  out  of  five  criteria, 
it  does  not  take  all  of  the  objective 
factors  into  account  in  selecting  the 
most  similar  match. 

Although  Timken  asserts  that  the 
removal  of  the  ten  percent  cap  in  the 
greatest  single  deviation  methodology 
would  result  in  the  selection  of  as  many 
home  market  matches  as  the  sum  of  the 
deviations  methodology,  this  was  not  a 
critical  issue  in  the  decision-making 
process.  We  chose  to  continue  to  use  the 
sum  of  the  deviations  methodology  in 
this  proceeding  because,  as  explained 
above,  it  provides  for  the  most 
comprehensive  analytical  approach  in 
choosing  the  most  similar  merchandise 
sold  in  the  home  market. 

Finally,  while  we  realize  that  Timken 
has  provided  a  method  of  breaking  a  tie 
among  two  or  more  matches  with  the 
same  greatest  single  deviation  from  the 
reference  bearing,  this  does  not  alter  the 
Department  s  analysis  or  conclusion. 
Because  the  sum  of  the  deviations 
method  uses  all  five  criteria,  instead  of  a 
single  criterion,  it  is  more  discriminating 
and.  therefore,  less  likely  to  produce  ties 
in  the  selection  of  the  most  similar 
merchandise  sold  in  the  home  market. 

Comment  10:  Koyo  argues  that  the 
Department  did  not  properly  test  home 
market  sales  made  at  prices  below  cost 
of  production  (COP)  to  determine  if  they 
were  made  over  an  extended  period  of 
time.  Koyo  asserts  that  the  Department's 
definition  of  an  extended  period  of  time 
as  three  months  or  more  of  the  review 
period  is  unreasonable  and  contrary  to 
the  statute.  Koyo  submits  that  a  model  is 
sold  below  COP  for  an  extended  period 
of  time  only  when  below-cost  sales  of 
that  model  occur  during  each  month  of 
the  review  period. 

Department's  Position:  We  disagree. 
Section  773(b)(1)  of  the  Tariff  Act  is 
designed  to  ensure  that  below-cost  sales 
are  not  disregarded  if  these  sales 
occurred  over  a  short  period  of  time  or 
resulted  from  normal  business  practices, 
such  as  selling  obsolete  or  end  of-year 
merchandise  at  below-cost  prices.  TRBs 


are  a  commodity  item  that  do  not 
demonstrate  perishability,  seasonality, 
or  frequent  generational  changes  in 
models.  No  Information  on  the  record  in 
this  case  indicates  that  below-cost  sales 
are  a  normal  practice  or  characteristic  in 
this  industry.  We  used  the  period  of 
three  months  to  define  an  extended 
period  of  time  since  three  months  is 
commonly  used  to  measure  corporate, 
financial,  and  economic  performance. 
Use  of  three  month  periods  to  measure 
the  distribution  of  below-cost  sales 
demonstrates  that  sales  below  the  COP 
are  not  random,  accidental,  or  f^poradic. 
Therefore,  we  have  determined  below- 
ccst  sales  occurring  in  three  or  more 
months  of  the  review  period  to  have 
been  made  over  an  extended  period  of 
time. 

Comments  Regarding  Calculation  of 
Foreign  Market  Value 

Comment  11:  Timken  asserts  that,  in 
at  least  one  case,  Koyo  classified  certain 
sales  to  an  original  equipment 
manufacturer  (OEM)  as  aftermarkel 
(AM)  sales.  Timken  contends  that  Koyo 
should  not  be  allowed  to  classify  sales 
to  OEM  customers  as  AM  sales  even 
though  those  sales  are  intended  to 
supply  the  customer's  service  or 
replacement  business.  Timken  argues 
that  the  level  of  trade  is  determined  by 
whether  the  first  unrelated  customer  is 
itself  an  end-user  or  a  reseller 
(distributor),  and  that  the  customer's 
customer  is  not  relevant  to  a  level  of  ^ 
trade  classification. 

Department's  Position:  We  agree  with 
Timken  that  the  customer's  customer  is 
not  relevant  to  a  level  of  trade 
classification.  However,  we  also 
recognize  the  fact  that  some  OEM 
customers  also  act  as  distributors  and 
therefore  purchase  bearings  in  both 
markets.  The  classification  of  a  sale  as 
OEM  or  AM  indicates  the  market  in 
which  the  sale  took  place.  The  fact  that 
a  customer  is  an  OEM,  and  purchases 
the  majority  of  its  bearings  in  the  OEM 
market,  does  not  preclude  it  from 
purchasing  bearings  in  the  AM  for 
replacement  parts,  resale,  or 
distribution.  Therefore,  we  accepted 
Koyo's  level  of  trade  classification. 

Comment  12:  Timken  alleges  that 
Koyo's  home  market  sales  listing  is 
incomplete  since  Koyo  did  not  submit 
transaction-specific  data  on  sample 
sales.  Timken  argues  that,  even  if  Koyo 
considers  sample  sales  as  being  outside 
the  ordinary  course  of  trade,  it  must  still 
provide  the  sales  data  in  order  to  allow 
the  Department  to  determine  if  such 
sales  are  indeed  outside  the  ordinary 
course  of  trade.  Timken  asserts  that  the 
Department  should  reject  the  response 
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are  a  commodity  item  that  do  not 
demonstrate  perishability,  seasonality, 
or  frequent  generational  changes  in 
models.  No  Information  on  the  record  in 
this  case  indicates  that  below-cost  sales 
are  a  normal  practice  or  characteristic  in 
this  industry.  We  used  the  period  of 
three  months  to  define  an  extended 
period  of  time  since  three  months  is 
commonly  used  to  measure  corporate, 
financial,  and  economic  performance. 
Use  of  three  month  periods  to  measure 
the  distribution  of  below-cost  sales 
demonstrates  that  sales  below  the  COP 
are  not  random,  accidental,  or  sporadic. 
Therefore,  we  have  determined  below- 
ccst  sales  occurring  in  three  or  more 
months  of  the  review  period  to  have 
been  made  over  an  extended  period  of 
time. 

Comments  Regarding  Calculation  of 
Foreign  Market  Value 

Comment  11:  Timken  asserts  that,  in 
at  least  one  case,  Koyo  classified  certain 
sales  to  an  original  equipment 
manufacturer  (OEM]  as  aftermarkei 
(AM)  sales.  Timken  contends  that  Koyo 
should  not  be  allowed  to  classify  sales 
to  OEM  customers  as  AM  sales  even 
though  those  sales  are  intended  to 
supply  the  customer's  service  or 
replacement  business.  Timken  argues 
that  the  level  of  trade  is  determined  by 
whether  the  first  unrelated  customer  is 
itself  an  end-user  or  a  reseller 
(distributor),  and  that  the  customer's 
customer  is  not  relevant  to  a  level  of  v 
trade  classification. 

Department's  Position:  We  agree  with 
Timken  that  the  customer's  customer  is 
not  relevant  to  a  level  of  trade 
classification.  However,  we  also 
recognize  the  fact  that  some  OEM 
customers  also  act  as  distributors  and 
therefore  purchase  bearings  in  both 
markets.  The  classification  of  a  sale  as 
OEM  or  AM  indicates  the  market  in 
which  the  sale  took  place.  The  fact  that 
a  customer  is  an  OEM.  and  purchases 
the  majority  of  its  bearings  in  the  OEM 
market,  does  not  preclude  it  from 
purchasing  bearings  in  the  AM  for 
replacement  parts,  resale,  or 
distribution.  Therefore,  we  accepted 
Koyo's  level  of  trade  classification. 

Comment  12:  Timken  alleges  that 
Koyo's  home  market  sales  listing  is 
incomplete  since  Koyo  did  not  submit 
transaction-specific  data  on  sample 
sales.  Timken  argues  that,  even  if  Koyo 
considers  sample  sales  as  being  outside 
the  ordinary  course  of  trade,  it  must  still 
provide  the  sales  data  in  order  to  allow 
the  Department  to  determine  if  such 
sales  are  indeed  outside  the  ordinary 
course  of  trade.  Timken  asserts  that  the 
Department  should  reject  the  response 
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and  use  the  highest  rate  for  another 
company  or  the  rate  from  the  previous 
review  as  the  best  information 
available. 

Department's  Position:  During 
verification  of  Koyo's  home  market  sales 
response,  we  examined  the  volume  and 
value  of  covered  merchandise  sold  in 
the  home  market  and  found  the  amount 
of  sample  sales  to  be  insignificant  for 
this  review.  Therefore,  we  did  not 
require  Koyo  to  submit  data  for  these 
sales. 

Comment  13:  Timken  asserts  that 
NSK's  response  should  be  rejected  as 
substantially  incomplete  for  two 
reasons;  (1)  NSK  unilaterally  chose  to 
exclude  combination  bearings,  bearings 
with  additional  features,  and  precision 
bearings  from  its  home  market  sales  list; 
and  (2)  NSK  excluded  sales  of  certain 
other  models  from  its  home  market  list, 
because  it  considered  them  "not  to  have 
been  sold  in  the  usual  commercial 
quantities  or  in  the  ordinary  course  of 
trade".  The  Department  verified  that  all 
but  two  of  these  same  sales  were 
commercial  transactions  in  which 
premium  prices  were  paid.  Timken 
argues  that  the  Department  should 
determine  what  constitutes  the  most 
similar  merchandise  and  that,  for  the 
purpose  of  the  final  results,  the 
Department  should  include  all 
aforementioned  home  market  sales  in  its 
calculation  of  FMV. 

Department's  Position:  We  agree  with 
the  petitioner  that  the  Department 
should  determine  what  constitutes 
similar  merchandise,  either  by  directly 
analyzing  the  entire  class  or  kind  of 
merchandise  or  through  instructions  to 
the  respondents.  During  verification,  the 
Department  examined  NSK's  catalogue 
and  blueprints  and  determined  that 
combination  bearings,  bearings  with 
additional  features,  and  precision 
bearings  were  too  dissimilar  to  match  a 
bearing  sold  in  the  U.S.  (Verification 
Report.  November  27. 1990.  p.  5). 
Therefore,  we  are  satisfied  that  the 
exclusion  of  these  bearings  did  not  alter 
the  results  of  the  model  match. 

NSK  excluded  transactions  of  27 
models  sold  as  "outside  the  ordinary 
course  of  trade' .  of  which  the 
Department  verified  that  22  models  were 
prototypes  and  one  model  was  another 
manufacturer's  bearing.  Based  on 
verification,  we  are  satisfied  that  NSK 
properly  excluded  these  sales.  The 
remaining  models  involved  sales  with 
premium  prices.  In  this  review,  such 
sales  constitute  an  insignificant 
percentage  of  NSK's  home  market  sales. 

Comment  14:  Timken  asserts  that,  if 
Koyo  and  NSK  fail  to  show  that  sales  to 
related  parties  were  made  at  arm's- 
length  prices,  the  Department  must 


analyze  related  party  sales  and 
determine  whether  the  transactions 
were  at  valid,  arm's-length  prices  prior 
to  using  related  party  sales  in  the  final 
results. 

Department's  Position:  Koyo  and 
NSK's  home  market  sales  data  revealed 
that  prices  to  related  customers  were  at 
arm's  length,  since,  on  average,  they 
were  higher  than  prices  to  unrelated 
customers.  Therefore,  pursuant  to  19 
CFR  353.45(a).  we  included  Koyo's  and 
NSK's  sales  to  related  parties  in  our 
pool  of  home  market  sales. 

Comment  15:  Timken  argues  that 
Koyo  and  NSK  reported  their  foreign 
inland  freight  adjustment  inaccurately, 
and  that  the  Department  should  either 
recalculate  or  disallow  this  adjustment 
as  a  direct  expense. 

Timken  argues  that  Koyo's  adjustment 
is  inaccurate  because  it  commingles 
freight  expenses  incurred  to  move  the 
product  to  related  warehouses  or 
distribution  centers  with  freight  costs 
incurred  to  ship  the  merchandise  to  its 
customers.  Timken  asserts  that  freight 
costs  incurred  to  ship  the  merchandise 
to  related  warehouses  or  distribution 
centers  is  not  allowable  as  a  direct 
adjustment  to  price  and,  therefore, 
should  be  excluded.  Timken  also 
believes  that  the  freight  cost  should  not 
be  calculated  on  the  basis  of  sales 
value,  since  the  value  of  the 
merchandise  bears  no  relationship  to  the 
cost  to  ship  it. 

Timken  asserts  that,  because  NSK 
approximated  freight  expenses 
attributable  to  pre-sale  transportation 
and  because  NSK  could  not  directly 
isolate  post-sale  freight  expenses  in  its 
accounting  records,  the  Department 
should  decline  to  make  any  adjustment 
for  freight  expenses  attributable  to 
shipment  to  distribution  centers  and 
should  treat  the  remainder  of  NSK's 
freight  expense  as  an  indirect  selling 
expense.  Also,  Timken  argues  that  since 
the  Department  verified  that  NSK's 
freight  expense  had  items  other  than 
freight  included  in  its  total,  the 
Department  should  exclude  ail  non- 
freight  costs  from  NSK's  home  market 
inland  freight  expense. 

Department's  Position:  19  U.S.C. 
1677a(d)(2)(A)  of  the  Tariff  Act  and  19 
CFR  353.41(d)(2)(i)  require  the 
Department  to  deduct  all  inland  freight 
expenses  incurred  on  U.S.  sales  in  order 
to  establish  the  ex-factory  price  for  sales 
comparison  purposes.  There  is  no 
explicit  provision  for  deducting  home 
market  inland  freight  expenses  from 
FMV.  The  Department  previously 
attempted  to  adjust  FMV  for  home 
market  inland  freight  expenses  under 
the  circumstances  of  sale  adjustment  in 
19  U.S.C.  1877b(a)(4)(B).  In  accordance 


with  these  provisions,  however,  the 
Department  attempted  to  limit  any 
adjustments  to  expenses  that  were 
incurred  as  a  direct  result  of  sales  under 
investigation.  Consequently,  the 
Department  often  encountered 
situations  where  it  was  unable  to  grant 
respondents'  claims  for  pre-sale  inland 
freight  expenses  because  respondents 
were  unable  to  meet  this  requirement. 
This  approach  leads  to  unfair  sales 
comparisons  and  undesirable  results.  By 
denying  an  adjustment  for  pre-sale 
inland  freight  expenses  to  home  market 
price,  the  Department  essentially  would 
compare  an  ex-factory  price  in  the 
United  States  to  an  ex-warehouse  price 
in  the  home  market.  By  deducting  pre- 
sale  inland  freight  expenses  on  the  home 
market  side  from  FMV,  the  Department 
is  able  to  compare  U.S.  ex-factory  prices 
with  their  counterpart  in  the  home 
market. 

Therefore,  it  is  irrelevant  that  Koyo  or 
NSK  may  have  commingled  pre-sale  and 
post-sale  freight  expenses  in  their 
responses  since  we  deducted  all 
movement  expenses  from  FMV  in  the 
same  manner.  (Final  Determination  of 
Sales  at  Less  than  Fair  Value,  Gray 
Portland  Cement  and  Clinker  from 
Mexico  (55  FR  29244,  July  18. 1990),  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof,  from  japan  (56  FR  26054,  June  6. 
1991)). 

Since  Koyo  does  not  incur  its  home 
market  freight  expense  on  the  basis  of 
weight  shipped,  Koyo's  methodology  of 
allocating  this  expense  on  the  basis  of 
sales  value  is  acceptable.  Additionally, 
there  is  no  evidence  on  the  record  to 
indicate  that  Koyo's  allocation 
methodology  results  in  an  adjustment  to 
FMV  that  is  unrepresentative  of  the 
freight  expenses  incurred  during  the 
period  of  review.  Therefore,  we  continue 
to  accept  it  for  the  purpose  of 
calculating  these  final  results  (Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Tapered  Roller 
Bearings  Four  Inches  or  Less  in  Outside 
Diameter  and  Certain  Components 
Thereof,  from  Japan  (55  FR  38722, 
September  20. 1990).  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  "Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof,  from 
Japan  (56  FR  26054,  June  6. 1991).  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Tapered  Roller 
Bearings,  Finished  and  Unfinished,  and 
Parts  Thereof  from  Japan  (56  FR  41506, 
August  21. 1991]], 
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Also,  the  "non-freight  costs"  alluded 
to  by  Timken,  which  were  included  in 
NSK's  home  market  inland  freight 
expenses  were  verified  as  fuel  costs. 
Since  we  are  satisfied  that  these  fuel 
costs  constitute  an  appropriate  part  of 
the  freight  expense  for  NSK  [i.e.,  if  NSK 
did  not  supply  the  fuel,  it  would  have 
been  charged  for  fuel  by  its  trucking 
service),  we  have  included  fuel  costs  in 
the  calculation  of  home  market  freight 
expense  for  these  final  results. 

Comment  18:  NSK  asserts  that  the 
Department  should  have  included 
freight-related  fuel  expenses,  and 
excluded  a  year-end  freight  adjustment, 
in  the  calculation  of  home  market  inland 
freight.  NSK  maintains  that  the  fuel 
costs  were  spent  in  connection  with 
moving  the  goods  to  customers  and. 
thus,  are  clearly  related  to  the  freight 
itself,  while  the  year-end  credit  was  an 
offset  to  other  pre-sale  debit 
adjustments  which  were  excluded  from 
the  Department's  calculation  on  the 
theory  that  they  were  not  verified  as 
post-sale  freight.  The  year-end  credit, 
therefore,  should  not  be  included  in  the 
calculation  since  it  offsets  expenses 
which  were  excluded. 

Department's  Position:  We  agree  that 
the  fuel  costs  incurred  by  NSK  in 
connection  with  shipping  goods  to 
customers  are  a  legitimate  freight 
expense,  and,  thus,  have  included  these 
costs  in  our  calculation  of  the  inland 
freight  expense  for  these  final  results. 
Also,  because  the  Department  does  not 
distinguish  between  pre-sale  and  post- 
sale  movement  charges  when 
calculating  an  ex-factory  price,  we  have 
deducted  all  movement  charges, 
including  the  offset  to  pre-sale  debits, 
from  FMV  (see  our  response  to  comment 
15). 

Comment  17:  Timken  argues  that  the 
Department  should  not  accept  Koyo's 
methodology  for  calculating  home 
market  credit  expenses.  Timken  asserts 
that  Koyo's  calculation  methodology  is 
arbitrary  because  it  uses  a  random 
number  of  customers  to  calculate  an 
average  credit  period.  Additionally, 
Timken  believes  that  because  payment 
is  based  on  a  month's  total  bills,  the 
credit  rate  may  not  accurately  reflect  the 
credit  terms  of  the  covered  merchandise, 
since  the  credit  rate  includes  payment 
on  products  outside  the  scope  of  the 
finding.  Timken  argues  that  the 
Department  should  either  deny  the 
adjustment  altogether,  or  recalculate  the 
adjustment  using  the  shortest  payment 
term  reported  for  any  major  customer  as 
the  best  information  available. 

Department's  Position:  We  disagree. 
We  view  the  number  of  customers  Kovo 
chose  to  use  in  its  credit  calculation  as 
acceptable  since  it  accounts  for  the  vast 


majority  of  its  home  market  sales  of 
covered  merchandise  during  the  period 
of  review.  While  the  Department  prefers 
that  respondents  report  credit  expenses 
on  a  sales-specific  basis,  we  recognize 
the  massive  number  of  transactions  in 
this  review,  and  consider  calculations 
based  on  average  credit  days 
outstanding  on  a  customer-specific  basis 
to  be  reasonable  (Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Antifriction  Bearings  from  the 
Federal  Republic  of  Germany,  et  al.  (56 
FR  31721,  July  11. 1991)).  Furthermore, 
we  verified  that  the  information 
provided  in  the  response  is  based  on  the 
average  credit  days  outstanding  on  a 
customer-specific  basis,  and  thereby 
takes  into  account  the  different  actual 
payment  periods  extended  to  different 
customers. 

Comment  18:  Timken  argues  that  the 
Department  should  not  allow  a  direct 
adjustment  for  warranty  expenses 
incurred  in  the  home  market.  Timken 
contends  that,  since  the  adjustment  to 
the  home  market  price  is  based  on 
warranty  expenses  for  all  bearing 
products  sold  in  the  home  market,  not 
just  within-scope  merchandise,  it  cannot 
be  classified  as  a  directly-related  selling 
expense.  Timken  asserts  that  the 
Department  should  either  deny  the 
adjustment  or  reclassify  it  as  an  indirect 
selling  expense. 

Department's  Position:  We  agree. 
Since  Koyo's  warranty  expenses  could 
not  be  directly  related  to  merchandise 
covered  by  the  scope  of  the  finding,  we 
have  reclassified  warranty  expenses 
incurred  in  the  home  market  as  an 
indirect  selling  expense  for  the  final 
results. 

Comment  19:  Timken  contends  that 
Koyo's  ESP  offset  claim  is  inflated  by 
the  inclusion  of  general  and 
administrative  expenses.  Timken  argues 
that  Koyo's  reporting  of  selling,  general, 
and  administrative  (SC&A)  expenses 
fails  to  link  the  expenses  to  the  sales 
function  in  the  home  market.  Timken 
asks  that  the  Department  reexamine  this 
issue  to  insure  that  Koyo  properly 
segregated  general  and  administrative 
expenses,  and  otherwise  accurately 
reported  indirect  selling  expenses. 

Department's  Position:  We  verified 
Koyo's  reported  ESP  offset  claim,  and 
we  are  satisified  that  the  adjustment 
used  for  the  preliminary  results 
accurately  reflects  the  indirect  selling 
expenses  incurred  by  Koyo  in  the  home 
market.  Accordingly,  we  have  made  no 
change  for  the  final  results. 

Comment  20:  Timken  argues  that  the 
Department  should  deny  Koyo's  claimed 
adjustment  for  post-sale  price 
adjustments  and  rebates  incurred  in  the 
home  market.  Timken  cites  two  reasons 


in  its  argument  for  denying  the  claimed 
adjustment.  First,  Timken  contends  that, 
since  the  rebates  reported  to  the 
Department  were  not  directly  related  to 
particular  sales,  and  the  terms  of  the 
rebates  were  not  known  prior  to  the 
date  of  sale,  they  should  not  be 
permitted  as  a  circumstance  of  sale 
adjustment.  Second  Timken  asserts  that 
since  it  is  not  apparent  that  Koyo's 
allocation  methodology  results  in  the 
reporting  of  rebates  and  post-sale  price 
adjustments  that  are  specific  to  sales  of 
in-scope  TRBs,  the  Department  should 
not  even  allow  the  adjustment  as  an 
indirect  selling  expense.  Timken  argues 
that,  if  Koyo  is  imable  to  tie  the  rebates 
and  price  adjustments  to  the  specific 
transactions  to  which  they  applied,  no 
adjustment  to  the  home  market  price  is 
warranted. 

Koyo  argues  that  the  Department 
should  not  have  reclassified  home 
market  rebates  and  post-sale  price 
adjustments  as  indirect  selling  expenses. 
Koyo  believes  that,  since  rebates  were 
allocated  only  to  the  customers  who 
received  them,  and  the  rebate 
percentages  were  set  prior  to  the  sale 
and  applied  to  all  merchandise  sold,  the 
rebates  should  be  considered  directly 
related  to  Koyo's  sales.  Koyo  argues  that 
this  should  be  enough  to  justify  a  direct 
adjustment  to  price  since,  under  Smith- 
Corona  Group  V.  United  States,  713  F.2d 
1568, 1580  (CAFC  1983),  a  circumstance 
of  sale  adjustment  need  only  have  a 
"reasonably  direct  relationship"  to  the 
sales  under  consideration. 

Koyo  asserts  that,  since  price 
adjustments  are  revisions  to  price  and 
not  circumstances  of  sale  adjustments, 
there  is  no  requirement  to  establish  that 
price  revisions  are  related  to  specific 
transactions.  Koyo  argues  that  the 
Department  must  recognize  that  prices 
are  established  based  on  factors  that 
cross  product  lines  and  include  many 
individual  transactions,  and  not 
penalize  Koyo  because  its  accounting 
practices  do  not  allocate  price 
adjustments  to  individual  transactions. 

Department's  Position:  We  disagree  in 
part  with  both  the  petitioner  and  the 
respondent.  The  record  demonstrates 
that  Koyo's  post-sale  price  adjustments 
are  an  estabhshed  and  accepted 
commercial  practice  in  the  TRB  industry 
(Final  Results)  of  Antidumping  Duty 
Administrative  Review,  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof,  from  Japan  (56  FR  26054,  June  6. 
1991)).  We  have  verified  that  these  price 
adjustments  were  made  on  a  customer- 
specific  basis.  However,  since  Koyo  has 
allocated  its  post-sale  price  adjustments 
on  a  customer-specific  basis  over  both 
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in  its  argument  for  denying  the  claimed 
adjustment.  First  Timken  contends  that, 
since  the  rebates  reported  to  the 
Department  were  not  directly  related  to 
particular  sales,  and  the  terms  of  the 
rebates  were  not  known  prior  to  the 
date  of  sale,  they  should  not  be 
permitted  as  a  circimistance  of  sale 
adjustment.  Second  Timken  asserts  that, 
since  it  is  not  apparent  that  Koyo's 
allocation  methodology  results  in  the 
reporting  of  rebates  and  post-sale  price 
adjustments  that  are  specific  to  sales  of 
in-scope  TRBs,  the  Department  should 
not  even  allow  the  adjustment  as  an 
indirect  selling  expense.  Timken  argues 
that,  if  Koyo  is  imable  to  tie  the  rebates 
and  price  adjustments  to  the  speciflc 
transactions  to  which  they  applied,  no 
adjustment  to  the  home  market  price  is 
warranted. 

Koyo  argues  that  the  Department 
should  not  have  reclassified  home 
market  rebates  and  post-sale  price 
adjustments  as  indirect  selling  expenses. 
Koyo  believes  that,  since  rebates  were 
allocated  only  to  the  customers  who 
received  them,  and  the  rebate 
percentages  were  set  prior  to  the  sale 
and  applied  to  all  merchandise  sold,  the 
rebates  should  be  considered  directly 
related  to  Koyo's  sales.  Koyo  argues  that 
this  should  be  enough  to  justify  a  direct 
adjustment  to  price  since,  under  Smith- 
Corona  Group  v.  United  States,  713  F.2d 
1568, 1580  (CAFC  1983),  a  circumstance 
of  sale  adjustment  need  only  have  a 
"reasonably  direct  relationship"  to  the 
sales  under  consideration. 

Koyo  asserts  that,  since  price 
adjustments  are  revisions  to  price  and 
not  circumstances  of  sale  adjustments, 
there  is  no  requirement  to  estabUsh  that 
price  revisions  are  related  to  specific 
transactions.  Koyo  argues  that  the 
Department  must  recognize  that  prices 
are  established  based  on  factors  that 
cross  product  lines  and  include  many 
individual  transactions,  and  not 
penalize  Koyo  because  its  accounting 
practices  do  not  allocate  price 
adjustments  to  individual  transactions. 

Department's  Position:  We  disagree  in 
part  with  both  the  petitioner  and  the 
respondent.  The  record  demonstrates 
that  Koyo's  post-sale  price  adjustments 
are  an  established  and  accepted 
commercial  practice  in  the  TRB  industry 
(Final  Results)  of  Antidumping  Duty 
Administrative  Review,  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof,  from  Japan  (56  FR  26054,  June  6, 
1991)).  We  have  verified  that  these  price 
adjustments  were  made  on  a  customer- 
specific  basis.  However,  since  Koyo  has 
allocated  its  post-sale  price  adjustments 
on  a  customer-specific  basis  over  both 
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scope  and  non-scope  merchandise,  we 
have  classified  these  post-sale  price 
adjustments  as  indirect,  rather  than 
direct  expenses. 

Koyo's  rebate  adjustment,  unlike  the 
post-sale  price  adjustments,  is  based  on 
a  set  rebate  percentage  which  applied  to 
all  merchandise  sold  to  a  customer. 
Under  normal  circumstances,  this  would 
qualify  as  a  direct  adjustment  to  the 
home  market  price  since  the  terms  of  the 
rebate  remain  consistent  with  across  the 
sale  of  all  products.  However,  we  were 
unable  to  make  the  direct  adjustment 
since  Koyo  neglected  to  follow  the 
Department's  directions,  as  stated  in  its 
supplemental  questionnaire,  and 
separate  rebates  from  the  other  post- 
sale  price  adjustments  reported  on  the 
computer  tape.  Therefore,  for  the  final 
results,  we  classified  rebates  as  indirect 
expenses  along  with  post-sale  price 
adjustments. 

Comment  21:  NSK  contends  that  the 
Department's  treatment  of  rebates, 
discounts,  and  commissions  as  indirect 
selling  expenses  is  contrary  to  law  and 
past  Department  practice.  Specifically, 
NSK  argues  that  it  had  two  types  of 
price  adjustments  that  were  classified 
as  rebates:  a  post-sale  price  adjustment 
and  a  lump-sum  post-sale  price 
aajustment.  NSK  maintains  that  the 
post-sale  price  adjustment  was  granted 
by  NSK,  and  reported  to  the 
Department,  on  a  customer-specific  and 
product-specific  basis,  and,  therefore,  is 
directly  related  to  the  sales  of  the 
subject  merchandise.  The  lump-sum 
sales  adjustment  was  recorded  by  NSK 
on  a  customer-specific  basis,  but  not  on 
a  product-specific  basis,  because  the 
lump-sum  applied  to  a  range  of  products 
sold  over  a  period  of  time,  NSK 
allocated  the  adjustment  on  a  customer- 
specific  basis  over  total  sales  of  all 
products  to  that  customer  during  the 
period  of  review.  NSK  asserts  that 
rebates  reported  by  bearing 
manufacturers  on  a  customer-specific 
basis,  according  to  a  consistent  and 
reasonable  allocation  method,  have 
been  treated  as  a  direct  expense  by  the 
Department,  and  the  Department  should 
not  depart  from  its  precedent  (Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  54  FR  19056).  Also,  NSK 
insists  that,  as  with  lump-sum  rebates, 
discounts  and  commissions  should  be 
treated  as  a  direct  expense  since  they 
were  allocated  appropriately  on  a 
customer-specific  basis;  total  discounts 
or  commissions  to  each  distributor  were 
divided  by  total  sales  to  each 


distributor,  as  neither  amount  was 
recorded  by  product. 

Department's  Position:  NSK  did  not 
allocate  its  rebates  according  to  the 
methodology  it  reported  in  its  narratives 
and  case  brief.  In  its  computer 
submission,  NSK  combined  the  two 
types  of  rebates  into  one  variable  and 
allocated  the  adjustment  according  to 
level  of  trade;  the  rebate  adjustment 
was  not  allocated  on  a  customer-specific 
basis.  We  have  no  basis  to  assume  that 
all  customers  in  each  level  of  trade 
received  the  same  amount  of  rebate. 
Because  these  rebates  were  not  related 
directly  to  the  sale  or  the  customer,  the 
Department  could  only  evaluate  them  as 
having  an  indirect  relationship  to  sales 
of  all  customers.  Thus,  we  classified 
rebates  as  an  indirect  adjustment. 

NSK  reported  three  types  of  discounts 
and  three  types  of  commissions,  all  on  a 
customer-specific  basis.  Because  two 
types  of  discounts  (the  performance 
incentive  discounts)  were  granted  to  the 
customer  as  a  set  percentageof  each 
sale,  we  have  determined  that  these 
discounts  are  directly  related  to  each 
sale.  Thus,  performance  incentive 
discounts  are  direct  adjustments  to  the 
home  market  price  since  the  terms  of  the 
discounts  remain  consistent  across  all 
customer-specific  sales.  However,  as  the 
terms  of  the  remaining  discount  program 
(the  early  payment  discount)  and  the 
commissions  are  not  consistent  across 
all  sales  and  were  reported  to  the 
Department  as  a  set  percentage  of  each 
sale,  we  have  determined  that  the 
allocation  methodology  does  not 
directly  tie  this  discount  and  these 
commissions  to  the  sale.  Therefore,  we 
have  reclassified  these  expenses  as 
indirect  selling  expenses  for  the  final 
results  of  review. 

Comment  22:  Koyo  argues  that  the 
Department  should  not  include  home 
market  commissions  with  home  market 
indirect  selling  expenses,  and  thus 
subject  them  to  the  ESP  cap,  when 
commissions  were  granted  in  the  home 
market  but  not  the  U.S.  market.  Koyo, 
referring  to  19  CFR  353.56(b),  asserts 
that,  when  reviewing  ESP  sales,  the 
Department  should  treat  commissions  as 
direct  circumstance  of  sale  adjustments. 

Department's  position:  We  agree  with 
Koyo  that,  in  the  preliminary  results,  the 
ESP  offset  was  inappropriately 
calculated  in  the  instances  in  which  a 
commission  existed  in  one  market  and 
not  the  other.  Therefore,  we  have 
changed  our  calculation  to  provide  for  a 
separate  calculation  of  the  circumstance 
of  sale  adjustment  for  commissions  and 
the  ESP  offset  (see  Final  Results  of 
Antidumping  Duty  Administrative 


Review,  Certain  Fresh  Cut  Flowers  from 
Mexico  (56  FR  1794,  January  17, 1991)). 

Comment  23:  Koyo  argues  that  the 
Department  should  make  the  changes  it 
requested  in  its  letter  of  January  11, 
1991,  to  nine  of  the  commission  rates 
used  in  the  margin  calculations.  Koyo 
notes  that  the  Department  changed  two 
commission  rates  for  the  preliminary 
results  due  to  calculation  errors 
committed  by  Koyo  and  revealed  when 
a  random  selection  of  commission  rates 
was  examined  at  the  verification.  Koyo 
believes  that,  since  the  same  calculation 
errors  were  committed  on  the  nine  new 
commission  rates,  and  all  the  underlying 
data  have  already  been  verified,  the 
Department  is  obligated  to  use  the 
additional  nine  new  commission  rates 
for  the  final  margin  calculations. 

Department's  Position:  We  disagree. 
The  adjustments  to  the  two  commission 
rates  were  the  result  of  calculation 
errors  revealed  during  the  verification  of 
commission  expenses  in  the  home 
market.  We  corrected  these  two  rates 
for  the  preliminary  results  and  continue 
to  use  the  two  corrected  rates  for  these 
final  results.  We  view  the  submission  of 
additional  unverified  allegations  of  error 
in  the  commission  rates  as  untimely 
since  it  was  made  after  verification  of 
the  response  was  completed. 

Comments  Regarding  Calculation  of  U.S. 
Price 

Comment  24:  Timken  argues  that  the 
Department  should  include  in  the  U.S. 
sales  listing  all  sample  sales,  and  all 
sales  of  sets  that  incorporate  one 
finished  component  (cup  or  cone) 
produced  in  Japan. 

Department's  Position:  Consistent 
with  the  preliminary  results  we  have 
included  in  our  U.S.  sales  listing  all 
sample  sales  and  sales  of  sets  that 
incorporate  one  finished  component 
produced  in  Japan. 

Comment  25:  Timken  objects  to  the 
allocation  methodology  which  both  NSK 
and  Koyo  used  to  calculate  their  U.S. 
technical  service  expenses.  Timken 
claims  that  the  allocation  of  these 
expenses  over  total  sales  value  over- 
allocates  technical  service  expenses  to 
higher-priced  sales  to  distributors,  who 
seldom  require  such  services.  Timken 
proposes  that  the  Department  re- 
allocate U.S.  technical  service  expenses 
to  OEM  sales,  and  deduct  them  as  a 
direct  selling  expense.  Also,  Timken 
maintains  that  NSK's  technical  service 
expenses  in  the  U.S.  are  understated  by 
an  amount  reimbursed  to  the  U.S. 
subsidiary  by  the  Japanese  parent  for 
testing  and  analysis  performed  in  Japan. 

Department's  Position:  Both  Koyo  and 
NSK  have  stated  that  they  provide 
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technical  semces  to  all  customers  that 
request  assistance,  including 
aflermarket  customers.  Therefore,  we 
are  satisfied  that  NSK's  and  Koyo's 
allocation  methodology  for  technical 
services  expense  is  reasonable. 

Since  the  adjustment  to  NSK's 
technical  service  expense  for  the 
reimbursement  by  the  parent  company 
is  substantially  less  than  1  percent  in 
accordance  with  section  777A(a)(2)  of 
the  statute,  we  have  not  made  the 
adjustment  for  U.S.  sales. 

Comment  26:  Timken  argues  that  the 
methodology  Koyo  uses  to  report  its  U.S. 
duty  expense  yields  only  an 
approximation  of  the  actual  duty  paid 
on  each  entry  of  the  subject 
merchandise.  Timken  contends  that  the 
Department  should  calculate  a  duty 
expense  using  the  reported  CIF  value  of 
each  entry  less  ocean  freight  and  marine 
insurance  charges. 

Department 's  Position:  We  disagree. 
Since  Koyo's  recordkeeping  allows  it  to 
itemize  the  duty  expense  for  each  entry 
by  subtracting  the  CIF  value  from  the 
landed  value,  we  believe  that  it  is  not 
unreasonable  to  accept  the  actual  figure 
reported  rather  that  calculate  a  new 
adjustment  for  duty  expenses.  We 
examined  a  sample  of  Koyo's  reported 
adjustment  to  U^.  price  for  duty 
expenses  and  found  that  the  amount  is 
not  less  than  the  duty  expense  of  the 
CIF  value. 

Comment  27:  Timken  argues  that  the 
Department  should  not  reclassify  Koyo's 
U.S.  adjustment  for  rebates  and  other 
post-sale  price  adjustments  as  indirect 
selling  expenses  simply  because  Koyo 
did  not  provide  the  information 
necessary  to  tie  them  to  individual  sales. 
Timken  contends  that  the  Department 
should  use  the  highest  rebate  rate 
observed  among  all  U.S.  sales  as  the 
best  information  available  when 
calculating  the  final  results. 

Timken  also  objects  to  the  upward 
adjustment  to  U.S.  price  due  to  the 
occurrence  of  a  credit  balance  in  the 
allowance  accounts  of  certain 
customers.  Timken  believes  that  such  an 
adjustment  is  unwarranted  since  it  is  the 
result  of  an  allowance  claimed 
previously  by  a  customer  but  disallowed 
by  Koyo.  Therefore,  Timken  contends, 
the  balance  relates  to  previous  sales  and 
not  to  the  sale  at  issue.  Timken  asserts 
that  the  balance  does  not  reflect  an 
adjustment  to  price,  since  it  is  not 
apparent  that  the  transaction  price  is 
affected  by  Koyo's  refusal  to  permit  the 
customer's  claim. 

Department's  Position:  Consistent 
with  our  response  to  Comment  20,  we 
have  classified  discounts  and  rebates  as 
indirect  expenses  since  we  have  no 
evidence  that  sudi  discounts  and 


rebates  are  tied  directly  to  Koyo's  sales 
of  covered  merchandise.  Therefore,  we 
have  not  changed  our  calculations  for 
the  final  results  of  review.  In  addition, 
we  recognize  that  Koyo's  reported 
expense  experience  is  based  on  a 
snapshot  of  its  accounts  for  the  twelve- 
month period  of  review.  This  is 
unavoidable  since  to  do  otherwise 
would  result  in  constant  adjustments  to 
prices  after  a  review  is  completed. 
Therefore,  we  do  not  fmd  it 
unreasonable  to  accept  an  upward 
adjustment  to  U.S.  price  in  instances 
where  a  credit  balance  exists  in  the 
account  of  certain  customers. 

Comment  28:  Timken  argues  that  the 
Department  should  reject  Koyo's 
methodology  for  calculating  U.S.  credit 
expenses.  Timken  asserts  that  the 
average  credit  days  methodology,  based 
on  the  average  accounts  receivables,  is 
inconsistent  and  self-serving,  since  the 
number  of  customers  used  in  the 
calculation  changes  depending  upon  the 
market  and  the  review  period.  Timken 
contends  that,  imless  Koyo's  credit  costs 
are  based  on  actual  payment  days  for 
each  individual  sale,  the  Department 
should  use  the  highest  credit  period  of 
any  major  customer  as  the  best 
information  available  when  calculating 
the  Hnal  results. 

Department's  Position:  We  disagree. 
Please  refer  to  our  response  to  Comment 
17  for  an  explanation  of  our  position  on 
Koyo's  credit  calculation  methodology. 

Comment  29:  Timken  argues  that 
since  NSK  did  not  support  its  claim  that 
it  incurred  no  "customer-directed" 
advertising  expenses  in  the  U.S.  market 
and  since  selling  expenses  in  the  U.S. 
are  presumed  to  be  direct  absent  proof 
to  the  contrary,  NSK's  corporate 
advertising  expenses  should  be 
deducted  from  U.S.  price  as  a  direct 
selling  expense. 

Department's  Position:  We  disagree. 
We  verified  NSK's  U.S.  advertising 
expense,  and  we  are  satisfied  that  NSK 
incurred  no  direct  or  "customer- 
directed"  advertising  in  the  U.S.  for 
TRBs.  Therefore.  NSK  correctly  reported 
its  indirect  or  corporate  advertising  as 
part  of  its  U.S.  indirect  selling  expenses. 

Comment  30:  NSK  objects  to  the  use 
of  the  U.S.  short-term  credit  rate  in  the 
calculation  of  inventory  carrying  cost. 
NSK  maintains  that  because  its  U.S. 
subsidiary,  NSK  Corporation  {NSKC), 
has  six  months  to  pay  for  the  imported 
merchandise,  the  parent  company  incurs 
the  cost  of  keeping  the  goods  in 
inventory  for  NSKC.  Since  it  is  the  time 
value  of  the  parent's  funds  being 
measured  and,  according  to  reasonable 
commercial  practice,  the  parent  would 
borrow  at  the  lower  rate  in  Japan,  NSK 
argues  that  the  Department  should  use 


the  home  market  interest  rate,  which  is 
consistent  with  commercial  reality,  to 
impute  the  U.S.  inventory  carrying  cost. 
Department's  Position:  We  agree  with 
the  respondent.  Normally,  the 
Department  calculates  U.S.  inventory 
carrying  cost  using  the  U.S.  interest  rate 
because  the  U.S.  subsidiary  bears  the 
full  cost  of  carrying  the  merchandise. 
However,  as  per  High  Information 
Content  Flat  Panel  Displays  and 
Display  Glass  Thereof  from  Japan  (July 
16, 1991,  56  FR  32399),  if  the  payment 
terms  that  the  parent  extends  to  its 
subsidiary,  in  combination  with  the  time 
the  merchandise  remains  in  the 
subsidiary's  inventory,  indicates  that  the 
parent  bears  the  cost  of  carrj'ing  the 
merchandise  for  a  portion  of  time  the 
merchandise  is  in  inventory,  then  the 
parent's  short-term  interest  rate  will  be 
used  to  calculate  that  portion  of  the 
inventory  carrying  cost.  Accordingly,  we 
have  recalculated  NSKC's  U.S. 
inventory  carrying  cost  using  NSK's 
short-term  interest  rate  for  the  time  that 
NSK  bears  the  cost  of  carrying  the 
inventory. 

Comments  Regarding  Cost  of  Production 
Issues 

Comment  31:  Timkin  argues  that 
Koyo's  COP  response  is  deficient 
because  it  aggregates  costs  on  a  factory- 
wide  basis,  in  part  relying  on  corporate- 
wide  variances.  Timken  believes  that 
Koyo  should  at  least  account  for  costs 
on  a  product-line  basis,  especially  in 
instances  where  both  scope  and  non- 
scope  merchandise  are  produced  in  the 
same  plant.  Otherwise,  Timken  asserts, 
the  actual  costs  will  be  distorted. 

Department's  Position:  We  verified 
Koyo's  cost  system  and  found  it 
acceptable.  Koyo  did  not  use  a 
corporate- wide  variance  calculation.  Its 
standard  costs  are  adjusted  to  actual 
costs  by  the  variances  incurred  at  each 
factory.  Koyo  calculated  the  plant-wide 
variance  by  comparing  the  total  plant- 
wide  actual  costs  of  production  with  the 
plant-wide  standard  costs,  which  we 
determined  did  not  distort  model- 
specific  costs  of  production. 

Comment  32:  Timken  argues  that 
Koyo  has  not  demonstrated  that  inputs 
from  related  parties  were  purchased  at 
arm's-length  prices  and  that  section 
773(e)  of  the  Tariff  Act  requires  the  use 
of  arm's-length  prices  in  the  calculation 
of  constructed  value.  Timken  asserts 
that  the  Department  should  adopt  the 
methodology  submitted  by  Koyo  in  its 
supplemental  response  to  calculate  an 
arm's-length  price.  Alternatively. 
Timken  argues,  the  response  should  be 
rejected  as  materially  inadequate. 
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the  home  market  interest  rate,  which  is 
consistent  with  commercial  reality,  to 
impute  the  U.S.  inventory  carrying  cost. 
Department's  Position:  We  agree  with 
the  respondent.  Normally,  the 
Department  calculates  U.S.  inventory 
carrying  cost  using  the  U.S.  interest  rate 
because  the  U.S.  subsidiary  bears  the 
full  cost  of  carrying  the  merchandise. 
However,  as  per  High  Information 
Content  Flat  Panel  Displays  and 
Display  Class  Thereof  from  Japan  (July 
16, 1991,  56  FR  32399),  if  the  payment 
terms  that  the  parent  extends  to  its 
subsidiary,  in  combination  with  the  time 
the  merchandise  remains  in  the 
subsidiary's  inventory,  indicates  that  the 
parent  bears  the  cost  of  carrying  the 
merchandise  for  a  portion  of  time  the 
merchandise  is  in  inventory,  then  the 
parent's  short-term  interest  rate  will  be 
used  to  calculate  that  portion  of  the 
inventory  carrying  cost.  Accordingly,  we 
have  recalculated  NSKC's  U.S. 
inventory  carrying  cost  using  NSK's 
short-term  interest  rate  for  the  time  that 
NSK  bears  the  cost  of  carrying  the 
inventory. 

Comments  Regarding  Cost  of  Production 
Issues 

Comment  31:  Timkin  argues  that 
Koyo's  COP  response  is  deficient 
because  it  aggregates  costs  on  a  factory- 
wide  basis,  in  part  relying  on  corporate- 
wide  variances.  Timken  believes  that 
Koyo  should  at  least  account  for  costs 
on  a  product-line  basis,  especially  in 
instances  where  both  scope  and  non- 
scope  merchandise  are  produced  in  the 
same  plant.  Otherwise,  Timken  asserts, 
the  actual  costs  will  be  distorted. 

Department's  Position:  We  verified 
Koyo's  cost  system  and  found  it 
acceptable.  Koyo  did  not  use  a 
corporate-wide  variance  calculation.  Its 
standard  costs  are  adjusted  to  actual 
costs  by  the  variances  incurred  at  each 
factory.  Koyo  calculated  the  plant-wide 
variance  by  comparing  the  total  plant- 
wide  actual  costs  of  production  with  the 
plant-wide  standard  costs,  which  we 
determined  did  not  distort  model- 
specific  costs  of  production. 

Comment  32:  Timken  argues  that 
Koyo  has  not  demonstrated  that  inputs 
from  related  parties  were  purchased  at 
arm's-length  prices  and  that  section 
773(e)  of  the  "Tariff  Act  requires  the  use 
of  arm's-length  prices  in  the  calculation 
of  constructed  value.  Timken  asserts 
that  the  Department  should  adopt  the 
methodology  submitted  by  Koyo  in  its 
supplemental  response  to  calculate  an 
arm's-length  price.  Alternatively, 
Timken  argues,  the  response  should  be 
rejected  as  materially  inadequate. 


Department 's  Position:  We  disagree. 
During  verification  of  Koyo's  response, 
we  tested  transactions  between  related 
parties  by  comparing  purchases  of 
similar  products  between  related  and 
unrelated  suppliers  and  determined  that 
they  were  at  arm's-length  prices.  In 
instances  where  an  input  was  supplied 
exclusively  by  a  related  supplier,  and  a 
comparison  of  prices  between  related 
and  unrelated  suppliers  was  not 
possible,  we  verified  that  the  price  of 
the  input  was  above  COP.  Accordingly, 
no  adjustment  was  made  to  the  related 
party  transactions. 

Comment  33:  Timken  argues  that 
Koyo's  use  of  a  standard  corporate 
hourly  rate  to  calculate  labor  expenses 
results  in  understated  labor  costs. 
Timken  contends  that  Koyo's 
methodology  overlooks  the  fact  that 
large  wage  differentials  exist  between 
skilled  and  unskilled,  and  male  and 
female  workers  in  Japan.  Timken  argues 
that  because  Koyo's  methodology  fails 
to  report  labor  costs  attributable  to 
manufacture  of  the  product  under 
review,  the  response  should  be  rejected 
in  favor  of  the  best  information 
otherwise  available. 

Department's  Position:  We  disagree. 
We  accepted  the  corporate-wide  labor 
rate  because  the  other  products 
produced  by  Koyo  involve  similar 
manufacturing  processes  as  those 
processes  required  for  the  subject 
merchandise.  Therefore,  we  "believe  tiiat 
no  distortion  occurred  as  a  result  of 
using  this  rate. 

Comment  34:  Timken  believes  tiiat  the 
Department  should  reject  Koyo's 
calculation  of  interest  expense  when 
calculating  COP.  Timken  asserts  that 
Koyo  has  dramatically  reduced  its  long 
and  short-term  interest  expense  by 
offsetting  it  with  interest  income  earned 
on  both  long  and  short-term  deposits. 
Timken  argues  that  according  to 
Departmental  practice,  Koyo  is  only 
allowed  to  offset  its  interest  expense  by 
short-term  interest  income  related  to  the 
current  operations  of  the  firm. 

Additionally,  Timken  contends  that 
the  Department  must  reject  Koyo's 
interest  expense  since  it  is  based  only 
on  the  fiscal  year  ending  in  1989,  and  not 
on  an  average  of  the  financial  data  for 
the  fiscal  years  ending  in  1989  and  1990. 
Timken  notes  tiiat  the  Department 
stated  in  its  COP  verification  report  that 
Koyo's  interest  expense  "would  have 
been  different"  had  it  been  based  on  the 
average  of  the  1989  and  1990  fiscal 
years. 

Finally.  Timken  argues  that  Koyo 
should  not  have  reduced  its  total 
interest  expense  for  COP  by  an  amount 
reflecting  the  costs  associated  with  the 
financing  of  accounts  receivable. 


Timken  asserts  that  Koyo  made  this 
adjustment  in  an  effort  to  insure  an 
apples-to-apples  comparison  between 
COP  and  home  market  sales.  However. 
Timken  argues,  this  adjustment  to  COP 
distorts  the  comparison  since  the 
Department  compares  an  unadjusted 
home  market  price  to  COP. 

Department's  Position:  We  verified 
that  Koyo's  interest  expense  offset  did 
not  include  long-term  interest  income; 
therefore,  no  revisions  were  necessary. 
Additionally,  Koyo's  interest  expenses 
were  adjusted  to  reflect  the  average 
interest  expense  incurred  for  the  fiscal 
years  ending  in  1969  and  1990. 

For  our  COP  analysis,  we  revised 
Koyo's  submitted  interest  experwe. 
Koyo's  attempt  to  offset  its  COP  interest 
expense  by  an  amount  reflecting  the 
costs  associated  with  the  financing  of  its 
accounts  receivable  is  improper  since 
the  home  market  price  being  compared 
to  the  COP  is  not  net  of  these  expenses. 
Therefore,  the  revised  amount  includes 
the  interest  expenses  associated  with 
the  financing  of  accounts  receivable. 

Comment  35:  Timken  contends  that 
the  ratios  used  by  the  Department  to 
adjust  COP  for  the  preliminary  results 
for  imreported  non-operating  and 
extraordinary  expenses  should  be  used 
again  when  the  Department  calculates 
the  final  results.  Timken  also  contends 
that  an  additional  adjustment  should  be 
made  to  COP  for  payments  of  bonuses 
to  directors  and  statutory  auditors. 
Timken  argues  that  although  these 
amounts  are  paid  from  retained  earnings 
and  are  not  reflected  in  the  cmrent 
year's  income  statement  they  still 
represent  part  of  the  cost  of  producing 
the  merchandise  and  should  l>e  included 
in  the  COP  for  the  final  results. 

Department's  Position-  Consistent 
with  the  preliminary  results,  we 
adjusted  Koyo's  submitted  COP  for 
unreported  non-operating  and 
extraordinary  expenses.  No  adjustment 
was  made  to  COP  to  include  the 
expenses  associated  with  bonuses  for 
directors  and  statutory  auditor's  fees,  as 
the  amomit  was  insignificant  according 
to  19  CFR  353.59(a). 

Comment  36:  "Timken  argues  that  the 
Department  should  reject  the  cost  data 
for  all  models  not  produced  in  the  period 
of  review.  Timken  alleges  that  Koyo  did 
not  provide  an  adequate  explanation  of 
the  methodology  it  used  to  reconstruct 
the  costs  for  these  models.  Timken 
argues  that  if  COP  cr  constructed  value 
is  necessary  for  these  models,  the 
Department  should  rely  on  the  best 
informatioo  otherwise  available. 

Department's  Position:  We  found  that 
COP  data  submitted  for  the  bearings  aot 
produced  during  the  review  period, 
which  was  the  most  recent  data 


available,  acceptable  for  the  purposes  of 
this  review. 

Comment  37:  Timken  argues  that  the 
Department  should  utilize  the  best 
information  otherwise  available  for 
NSK"s  material  costs  for  several 
reasons:  (1)  The  Department  could  not 
verify  whether  total  material  expenses 
were  captured  for  the  subject 
merchandise:  (2)  NSK  understated  the 
material  costs  for  products  purchased 
from  subcontractors;  (3)  NSK  made  no 
attempt  to  demonstrate,  and  the 
Department  could  not  determine  during 
verification,  whether  NSICs  transactions 
with  related  subcontractors  were  at 
arm's-length  prices:  (4)  there  was  no 
adjustment  to  material  cost  for  waste: 
(5)  the  Department  was  unable  to  verify 
NSK's  system  of  accumulating  costs 
associated  with  defective  parts;  and  (6) 
the  Department  was  unable  to  verify  the 
materials  usage  variance  amounts 
supplied  by  NSK. 

Department's  Position:  "Hie 
Department  examined  a  specific 
material  cost  for  the  subject 
merchandise,  and  overall  material  costs 
for  all  the  products  that  NSK  produces, 
but  did  not  attempt  to  examine  total 
material  cost  for  the  subject 
merchandise.  We  verified  that  for  a 
specific  material,  the  standard  cost  was 
less  than  the  actual  cost.  However, 
overall,  we  are  satisfied  that  NSK's 
reported  material  costs  were  not 
understated  since  the  variaiice  which 
accounts  for  the  differences  between 
standard  and  actual  cost  was  correctly 
incorporated  into  the  reported  amounts. 
Accordingly,  we  did  not  adjust  the 
reported  material  costs.  Also,  the 
Department  did  not  have  time  to  verify 
related  parties'  cost  Because  NSK 
verified  overall,  we  are  accepting  NSK's 
data. 

With  regard  to  waste,  we  are  satisfied 
that  NSK  property  included  this  expense 
in  the  cost  of  manufacturing.  With 
regard  to  defective  parts  and  material 
usage  variance,  we  found  no  notable 
discrepancies  in  the  submitted  data. 
Accordingly,  we  made  no  adjastment  for 
these  items. 

Comment  38:  Timken  argues  that  the 
Department  should  include  the  "idle 
assets"  component  of  the  depreciation 
expense  in  NSK's  total  COP  as  it  has 
done  in  the  past  (Antifriction  Bearings. 
54  FR  19105).  Timken  contends  that 
NSK's  failure  to  supply  the  requested 
information  constitutes  a  deliberate 
attempt  to  mipede  the  completion  of  the 
adHiinistrative  review. 

Department's  Position:  We  agree  with 
Timken's  assertion  that  depreciation  of 
"idle  assets"  should  be  included  in  the 
submitted  costs.  However,  these  costs 
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are  insignificant  within  the  meaning  of 
19  CFR  353.59.  Therefore,  we  made  no 
adjustment  to  NSK's  costs. 

Comment  39:  Timken  claims  that  NSK 
neglected  to  include  write-offs  and 
wTite-downs  in  its  reported  COP. 
Timken  asserts,  therefore,  that  the 
Department  should  recalculate  NSK's 
COP  to  include  write-offs  and  write- 
downs as  these  are  normal  costs  of 
producing  the  products  [Antifriction 
Bearings,  54  FR  19076). 

Department's  Position:  We  agree  with 
Timken  that  these  costs  should  be 
included  in  the  reported  data.  However, 
the  financial  statements  indicate  that 
these  costs  are  insignificant  within  the 
meaning  of  19  CFR  353.59.  Therefore,  we 
made  no  adjustment  to  NSK's  costs. 

Comment  40:  Timken  claims  that, 
because  NSK  cannot  demonstrate  that 
the  interest  it  received  was  directly 
related  to  the  production  of  the 
merchandise  under  consideration,  NSK's 
response  regarding  interest  income  as 
an  offset  to  interest  expense  in  the  COP 
calculation  is  deficient.  Timken 
recommends  that  the  Department 
recalculate  interest  expense,  excluding 
the  full  amount  of  the  claimed  offset. 

Department's  Position:  When 
calculating  COP,  the  Department 
requires  that  interest  income  be  related 
to  the  production  of  the  merchandise 
subject  to  the  finding  in  order  to  offset  it 
against  interest  expense.  We  are 
satisfied  that  the  interest  income  NSK 
received  on  bank  deposits  and  notes 
meets  this  requirement  since  these  are 
within  the  normal  operations  of  the  firm. 

Comment  41:  Timken  alleges  that  NSK 
has  understated  its  selling,  general,  and 
administrative  (SG&A)  expenses  in  its 
reported  COP  by  not  including  expenses 
incurred  by  the  consolidated  related 
firms  responsible  for  the  distribution  of 
the  subject  merchandise.  Timken 
recommends  that  the  Department  use 
the  consolidated  SG&A  figure  in  its 
distribution  of  SG&A  costs,  instead  of 
the  understated,  unconsolidated  SG&A 
expenses. 

Department's  Position:  We  agree  with 
Timken.  NSK  did  not  incorporate  the 
selling  expenses  of  the  consolidated 
firms  responsible  for  the  distribution  of 
bearings  in  the  home  market. 
Furthermore.  NSK'S  G&A  costs  were 
based  on  the  expenses  incurred  for 
bearings  sold  in  the  home  market.  The 
Department's  practice  is  to  base  G&A 
expenses  on  the  company  as  a  whole 
versus  one  particular  market. 
Accordingly,  the  Department  revised 
NSK's  reported  SG&A  expense  and  used 
the  SG&A  expenses  of  the  consolidated 
entity. 

Comment  42:  NSK  maintains  that  it 
was  not  reasonable  for  the  Department 


to  increase  its  reported  COP  across-the- 
board  for  "rounding  inconsistencies". 
NSK  contends  that  the  Department 
should  dismiss  this  "rounding 
inconsistency"  since  it  was  found  in 
only  one  of  two  verified  COPs  and,  from 
any  reasonable  accounting  standpoint, 
is  de  minimis  and  immaterial  to  the 
outcome. 

Department's  Position:  We  agree  with 
NSK's  contention  that  it  is  not 
reasonable  to  adjust  all  reported  costs 
for  a  rounding  error  when  the  error  was 
found  in  only  one  of  two  verified  costs. 
We  cannot  arbitrarily  adjust  only  half  of 
the  costs.  Likewise,  we  need  not  adjust 
the  reported  costs  by  half  of  the  amount 
of  the  rounding  error,  as  the  adjustment 
is  then  insignificant.  Therefore,  for  the 
final  results  of  the  review,  we  have  not 
adjusted  NSK's  reported  costs  for 
rounding  errors. 

Comments  Regarding  Use  of  Best 
Information  Available 

Comment  43:  Timken  argues  that  the 
Department  should  not  use  the 
weighted-average  margin  as  the  best 
information  available  for  transactions 
that  lack  COP  data.  Timken  asserts  that 
Koyo  could  simply  withhold  cost  data 
on  models  that  would  produce  high 
margins,  and  instead  have  the  lower 
weighted-average  margin  applied  to 
those  transactions.  Timken  contends 
that  the  best  information  available, 
under  these  circumstances,  should 
consist  of  the  highest  rate  for  another 
respondent  in  the  current  review,  or  the 
rate  for  Koyo  in  the  prior  review  period, 
whichever  is  higher. 

Department's  Position:  Koyo 
submitted  COP  data  for  every  home 
market  model  included  in  the  home 
market  sales  listing.  Therefore  the  use  of 
best  information  was  not  necessary. 

Comment  44:  Koyo  argues  that  the 
Department  acted  unfairly  by  using  the 
best  information  available  for  US.  sales 
that  had  no  acceptable  such  or  similar 
merchandise  in  the  home  market  sales 
listing,  and  had  no  constructed  value 
data  for  the  U.S.  model.  Koyo  contends 
that,  even  though  the  Department  did 
not  request  constructed  value  data. 
Koyo  supplied  the  data  for  the  U.S. 
models  which  it  determined  did  not 
have  an  acceptable  home  market  match 
according  to  the  model  match 
methodology  used  in  the  1974-79  review 
period.  According  to  Koyo.  the  changes 
in  the  model  match  methodology 
resulted  in  the  need  for  additional 
constructed  value  data.  Koyo  argues 
that  it  should  have  the  opportunity  to 
submit  the  additional  constructed  value 
data,  since  it  was  not  informed  prior  to 
the  preliminary  results  that  such 
information  was  lacking. 


Department's  Position:  After  the 
preliminary  results  we  determined  that 
we  may  have  needed  constructed  value 
data  for  one  U.S.  model  to  calculate  the 
final  results.  Since  Koyo  was  unaware 
of  the  changes  to  the  model  match  and 
cost  test  methodologies  when  it 
originally  submitted  its  response,  we 
allowed  Koyo  the  opportunity  to  submit 
constructed  value  data  for  the  one  U.S. 
model,  and  we  have  used  this 
information  for  the  final  results. 

Comment  45:  NSK  contends  that  the 
Department  erred  in  its  use  of  best 
informabon  available  in  two  areas:  U.S. 
models  for  which  the  Department  could 
find  no  physical  dimension  data  and 
U.S.  models  missing  difference-in- 
m.erchandise  (difmer)  information.  NSK 
concedes  that  some  model  names  used 
by  N'SKC,  the  U.S.  subsidiary,  were  an 
abbreviated  form  of  nomenclature,  and 
points  out  that  the  necessary  cross- 
referencing  can  easily  be  done  from  the 
information  on  the  record,  thus  allowing 
more  matches  with  home  market 
models.  As  for  the  absence  of  difmer 
information,  NSK  objects  to  the 
unreasonable  use  of  the  full  home 
market  variable  cost  of  manufacture 
(VCOM)  as  the  difmer,  which 
exaggerates  the  margin  or  creates  one 
where  none  would  otherwise  exist.  NSK 
suggests  using  a  weighted-average 
margin  or  basing  FMV  of  the  matched 
model  on  the  adjusted  price  of  the  home 
market  model  plus  twenty  percent  of 
home  market  VCOM  as  more 
reasonable  applications  of  best 
information  available  for  missing  difmer 
information. 

Department's  Position:  We  agree  with 
NSK  that,  as  for  the  differences  in 
nomenclature,  the  reporting  error  was 
minor  and  the  cross-referencing  was 
apparent.  Therefore,  we  corrected  the 
nomenclature  inconsistencies  for  the 
final  results.  We  also  agree  with  NSK 
that  in  the  absence  of  U.S.  difmer 
information,  we  should  base  the  FMV  of 
the  matched  model  on  the  adjusted  price 
of  the  home  market  model  plus  twenty 
percent  of  home  market  VCOM.  We 
have  used  this  as  the  best  information 
available  for  the  final  results.  Consistent 
with  Department  practice,  twenty 
percent  is  the  maximum  difmer 
adjustment  allowed  for  comparison  of 
similar  models. 

Issues  Regarding  Isuzu 

Comment  46:  Isu2u  objects  to  the 
Department's  use  of  best  information 
available  in  determining  Isuzu's  margin 
for  all  sales  made  during  the  period  of 
review.  Isuzu  claims  that  it  has 
cooperated  with  the  Department 
throughout  the  review  and  has  provided 
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Department's  Position:  After  the 
preliminary  results  we  determined  that 
we  may  have  needed  constructed  value 
data  for  one  U.S.  model  to  calculate  the 
final  results.  Since  Koyo  was  unaware 
of  the  changes  to  the  model  match  and 
cost  test  methodologies  when  it 
originally  submitted  its  response,  we 
allowed  Koyo  the  opportunity  to  submit 
constructed  value  data  for  the  one  U.S. 
model,  and  we  have  used  this 
information  for  the  final  results. 

Comment  45:  NSK  contends  that  the 
Department  erred  in  its  use  of  best 
information  available  in  two  areas:  U.S. 
models  for  which  the  Department  could 
find  no  physical  dimension  data  and 
U.S.  models  missing  diFerence-in- 
merchandise  (difmer)  information.  NSK 
concedes  that  some  model  names  used 
by  NSKC,  the  U.S.  subsidiary,  were  an 
abbreviated  form  of  nomenclature,  and 
points  out  that  the  necessary  cross- 
referencing  can  easily  be  done  from  the 
information  on  the  record,  thus  allowing 
more  matches  with  home  market 
models.  As  for  the  absence  of  difmer 
information,  NSK  objects  to  the 
unreasonable  use  of  the  full  home 
market  variable  cost  of  manufacture 
(VCOM)  as  the  difmer,  which 
exaggerates  the  margin  or  creates  one 
where  none  would  otherwise  exist.  NSK 
suggests  using  a  weighted-average 
margin  or  basing  FMV  of  the  matched 
model  on  the  adjusted  price  of  the  home 
market  model  plus  twenty  percent  of 
home  market  VCOM  as  more 
reasonable  applications  of  best 
information  available  for  missing  difmer 
information. 

Department's  Position:  We  agree  with 
NSK  that,  as  for  the  differences  in 
nomenclature,  the  reporting  error  was 
minor  and  the  cross-referencing  was 
apparent.  Therefore,  we  corrected  the 
nomenclature  inconsistencies  for  the 
final  results.  We  also  agree  with  NSK 
that  in  the  absence  of  U.S.  difmer 
information,  we  should  base  the  FMV  of 
the  matched  model  on  the  adjusted  price 
of  the  home  market  model  plus  twenty 
percent  of  home  market  VCOM.  We 
have  used  this  as  the  best  information 
available  for  the  fmal  results.  Consistent 
with  Department  practice,  twenty 
percent  is  the  maximum  difmer 
adjustment  allowed  for  comparison  of 
similar  models. 

Issues  RegaitUng  Isuzu 

Comment  46:  Isuzu  objects  to  the 
Department's  use  of  best  information 
available  in  determining  Isuzu's  margin 
for  all  sales  made  during  the  period  of 
review.  Isuzu  claims  that  it  has 
cooperated  with  the  Department 
throughout  the  review  and  has  provided 
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timely  information  in  its  responses. 
Isuzu  claims  that  all  problems  with  its 
response  which  were  discovered  at 
verification  had  been  corrected  and 
were  already,  or  could  have  easily  been, 
verified  before  the  Department  issued 
the  preliminary  results.  According  to 
Isuzu,  the  Department  needlessly 
delayed  action  and  therefore  missed  the 
opportunity  to  conduct  a  second 
verification  before  issuing  the 
preliminary  results. 

Department's  Position:  Isuzu  is  correct 
in  its  assertion  that  the  responses  it 
provided  to  the  original  and 
supplemental  questionnaires  issued  by 
the  Department  were  timely,  however 
these  responses  were  neither  con^lete 
nor  accurate.  It  became  apparent  daring 
verification  of  Isuzu's  home  market 
sales  response  that  the  information 
submitted  was  neither  accurate  nor 
complete.  In  instances  wfiere  a 
respondent  fails  to  submit  complete  and 
accurate  responses,  the  Department  is 
authorized  to  use  the  best  information 
available  (see  19  CFR  353.37(a)).  Indeed, 
we  discovered  that  Isur.u  failed  to  report 
an  estimated  60  percent  of  its  home 
market  sales  of  merchandise  subject  to 
the  finding.  While  the  Department  may 
generally  accept  minor  corrections  to 
errors  uncovered  at  a  verification,  the 
purpose  of  a  verification  is  to  ascertain 
the  accuracy  and  completeness  of  the 
information  submitted,  not  to  alkmv 
wholesaie  revisions  of  the  nature 
required  by  Isuzu's  deficient  response. 

Due  to  the  nature  of  the  deficiency, 
and  contrary  to  Isuzu's  assertions,  the 
problems  revealed  at  the  verificatiaB 
were  not  corrected  and  could  not  be 
verified  easily  before  the  issuance  of  the 
preliminary  results.  We  determined  that, 
in  order  to  correct  Isuzu's  de&cient 
home  market  sales  listing,  Isuzu  would 
have  had  to  submit  another  computer 
tape  containing  the  missing  and 
unverified  sales  information.  We 
determined  that  such  a  submission  at 
such  a  late  point  in  the  proceeding 
would  have  been  untimely  since  it 
would  require  a  second  verification  and 
further  analysis  before  the  issuance  of 
the  preliminary  results. 

Therefore,  due  to  the  nature  and  the 
magnitude  of  Isuzu's  deficiency  in  its 
original  submission,  and  the 
untimeliness  of  its  unverified  second 
submission,  we  were  left  with  no  other 
alternative  than  to  apply  best 
information  available.  As  best 
information  available  we  used  the 
highest  weighted-average  margin 
calculated  for  another  company  during 
the  period  of  review. 

Comment  47:  Isuzu  argues  that  neidier 
the  nature  d  the  unverified  information 
nor  the  time  required  for  additional 


analysis  justify  the  Department's 
rejection  of  its  submission  of  a  revised 
computer  tape  after  the  verification. 

First  Isuzu  claims  that  the  few  minor 
errors  which  were  identified  at  the 
verification  were  corrected  for  the 
revised  submission.  According  to  Isuzu. 
diese  changes  require  no  further 
analysis  or  verification  by  the 
Department 

Second.  Isuzu  asserts  that  the  addition 
of  home  market  and  U.S.  sales,  which 
were  omitted  from  the  original 
submission,  do  not  in  any  way  affect  tfie 
calculation  of  its  claimed  adjustments, 
since  its  expenses  were  allocated  over 
the  sales  of  all  products.  Therefore, 
Isuzu's  claimed  adjustments  required  no 
further  verification  or  analysis. 

Finally.  Isuzu  argues  that  the 
Department  is  overly  concerned  about 
the  revised  volume  and  value  figures 
which  resulted  from  the  inclusion  of 
previously  omitted  sales.  According  to 
Isuzu,  vohime  and  value  figiires  ace 
primarily  used  to  determine  the  viability 
of  the  home  market.  Since  Isuzu's  home 
market  sales  increased  substantially  in 
the  revised  submission,  this  would  only 
make  the  home  market  more  viable. 
Isuzu  claims  that  the  Depa.rtment  need 
only  compare  the  total  monthly  figures 
from  the  computer  tape  to  the  summary 
figures  provided  at  the  verification  to 
insure  that  the  sales  figures  reported  are 
complete. 

Department's  Position:  We  disagree 
with  Isuzu's  assertion  that  we  acted 
unjustly  by  rejecting  its  submission  of  a 
revised  computer  tape  after  the 
verification  had  concluded.  We  view  the 
submission  of  a  revised  unverified 
computer  tape  after  verification  has 
concluded  as  untimely  because  the 
information  contained  on  the  new  tape 
would  have  to  be  verified  before  it  could 
be  used  to  calculate  the  preliminary 
results.  A  second  verification  at  this 
point  in  the  proceeding  is  not  feasible  if 
the  review  is  to  be  conducted  in  a  timely 
manner.  WMle  Isuzu  notes  that  the 
Department  corrected  and  verified  the 
few  minor  errors  that  were  revealed  at 
verification,  the  most  serious  deficiency 
was  Isuzu's  failure  the  report  an 
estimated  60  percent  of  its  borne  market 
sales  of  scope  merchandise.  Although 
the  deficient  home  market  sales  listing 
was  noted  in  the  verification  report,  the 
unreported  sales  were  not  verified  and  it 
was  decided  that  it  was  not  proper  to 
accept  a  new  submission  of  such 
magnitude  during  verification. 

Isuzu's  failure  to  report  all  home 
market  sales  has  consequences  that 
reach  far  beyond  the  issue  of  viability  in 
the  home  market.  Indeed,  the  issue  of 
viability  did  not  play  a  significant  role  in 
our  decisionmaking,  since  there  was  no 


serious  question  regarding  home  market 
viability.  However,  an  incomplete 
database  of  home  market  sales  would 
lead  to  an  inaccurate  FMV.  and 
ultimately  to  an  unreheble  dumping 
margin.  Since  we  found  Isuzu's  original 
computer  tape  submission  to  Ik 
deficient  .at  verification.  w«  determined 
that  we  could  not  accept  the  second 
computer  tape  to  calculate  the  final 
results  since  we  did  not  have  enou^ 
time  to  verify  the  information  on  the 
new  computer  tape  before  issuing  the 
preliminary  resnlts.  Therefore,  we 
cannot  be  assured  that  the  calculations 
from  this  new  unverified  database 
would  be  valid. 

Comment  48:  huza  believes  that  the 
Department's  use  of  the  highest 
weighted-average  margin  calculated  for 
the  period  of  review  is  punitive  and 
unwarranted  in  this  case,  since  it 
cooperated  with  the  Department  and 
attempted  to  correct  any  problems 
discovered  at  verificaMon.  Isuzu 
contends  that  under  these  circumstances 
the  law  requires  the  Department  to  use 
the  most  accurate  information  available 
to  calculate  Isuzu's  margin.  Isuzu  asserts 
that  if  the  Department  continues  to 
reject  the  revised  submission.  U  is 
obligated  to  use  the  verified  portions  of 
the  original  submission  as  the  most 
accurate  infomvation  available.  Isuzu 
believes  that  the  Department  can  easily 
calculate  accurate  margins  from  the 
original  submission  since  the  problem  of 
unreported  sales  was  inadvertent  and, 
therefore,  could  not  have  a  significant  or 
systematic  impact  on  the  margins. 

D^artment's  Position:  Due  to  the 
nature  of  Isuzu's  deficiency,  the  original 
submission  is  unusable  since  it  contains 
a  substantiallv  incomplete  database  of 
home  market  sales.  Any  attempt  to 
analyze  such  an  incomplete  listing  of 
home  market  sales  would  result  in  the 
calculation  of  inaccurate  FMVs  and 
ultimately  an  inaccurate  and  unreliable 
dumping  margin.  The  Department's  use 
of  best  information  available  depends, 
in  part  on  the  degree  of  deficiency  of  a 
party's  response  (see  19  CFR  353.37).  In 
cases  where  a  respondent's  submission 
is  so  deficient  that  it  is  unusable,  the 
Department  generally  uses  the  highest 
rate  for  a  responding  fuTn  during  the 
same  review  period  as  the  best 
information  available  (Final  Results  of 
Antidumping  Administrative  Review, 
Antifriction  Bearings  and  Parts  Thereof 
from  the  Federal  Republic  of  Germany 
et.  al.  (56  FR  31704,  July  11, 1991)). 

Comments  Regarding  Clerical  Errors 

Comment  49:  Timken  contends  that  at 
the  conclusion  of  the  coniputer  program 
used  to  calcalate  the  preliminary  results 
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for  Koyo,  the  Department  committed  a 
clerical  error  and  failed  to  calculate  a 
margin  based  on  the  best  information 
available  to  a  number  of  observations 
that  had  no  match  in  the  FMV  or 
constructed  value  Hie.  Timken  believes 
that  the  Department  simply  disregarded 
these  transactions  for  the  purposes  of 
the  preliminary  results. 

Department's  Position:  Contrary  to 
Timken's  assertions,  we  did  not 
disregard  Koyo's  U.S.  sales  which  did 
not  have  an  acceptable  match  in  the 
FMV  or  constructed  value  file.  For  the 
preliminary  results,  we  assigned  to  these 
sales  Koyo's  weighted-average  margin 
for  the  period  of  review.  For  the  final 
results,  we  were  able  to  use  Koyo's  data 
to  calculate  a  margin  or  ever)'  U.S.  sale. 

Comment  50:  Timken  and  Koyo 
contend  that  the  Department  committed 
a  clerical  error  in  applying  the  set- 
splitting  ratios  to  the  newly-created 
transaction  data  for  cups  and  cones. 
They  note  that,  while  the  set-splitting 
ratios  for  cups  were  properly  applied  to 
the  sets  to  create  transaction  data  for 
cups,  the  set-splitting  ratios  for  cones 
were  mistakenly  applied  to  the  newly- 
created  transaction  data  for  the  cups 
rather  than  to  the  transaction  data  for 
the  sets.  The  result  is  that  the 
transaction  data  for  the  cones  are  vasUy 
understated. 

Department's  Position:  We  agree  and 
have  corrected  this  clerical  error  for  the 
final  results. 

Comment  51:  Koyo  notes  that  the 
-  Department  committed  a  number  of 
clerical  errors  when  calculating  the 
preliminary  results.  First,  Koyo  asserts 
that  the  Department  failed  to  convert 
home  market  commissions  and  FMV 
from  yen  to  dollars  when  calculating  the 
cap  on  home  market  commissions  and 
indirect  selling  expenses.  Second,  Koyo 
argues  that  the  Department  failed  to 
properly  merge  cones  sold  in  the  home 
market  with  COP  data  when  conducting 
the  cost  test.  Finally.  Koyo  contends  that 
the  Department  mistakenly  added  direct 
and  indirect  selling  expenses  and 
finance  expenses  to  constructed  value 
when  it  should  have  deducted  them. 

Department's  Position:  We  agree  and 
have  corrected  these  clerical  errors  for 
the  final  results. 

Comment  52:  NSK  contends  that  the 
Department  should  correct  various 
ministerial,  clerical,  and  computer- 
related  errors  for  the  final  results. 

Department's  Position:  We  agree  and 
have  made  these  corrections  in  the  final 
results. 

Final  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  determine  that  the  following 


margins  exist  for  the  period  August  1. 
1988.  throu^  fuly  31. 1989: 


Manufacturer/exporter 


Koyo  Seiko  Company  Lid.... 

NSK  Ltd 

Isuzu  Motors,  LW 


Toyota  Motors  Corporation 

h4achi-Fu)ikoshi  Corporatiori  ... 


MargiT) 
(percent) 


15.89 

6.15 

15.89 

15.89 

'  18.07 


■  BIA  rate — highest  rate  (or  any  other  reviewed 
firm. 

'  No  shipments:  margin  from  last  review  m  wtvch 
ttiere  were  shipme.its. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service.  Furthermore,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act,  a  cash  deposit  of  estimated 
antidumping  duties,  based  on  the  above 
margins,  shall  be  required  on  shipments 
of  TRBs  from  Japan. 

For  any  further  entries  of  this 
merchandise  from  an  exporter  not 
covered  in  this  review  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  16.20  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of  the 
covered  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.SC.  1675(a)(1)) 
and  19  CFR  353.22. 

Deted:  December  9. 1991. 
AianM.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-29979  Filed  12-13-91:  8:45  am) 
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Short-Supply  Revtetw:  Certain  ON 
Country  Tubular  Goods  ("OCTG") 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Short -Supply  Review 

and  Request  for  Comments  on  certain 

oil  country  tubular  goods  ("OCTG"). 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  annotinces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  a  total  of 
459.787  net  tons  of  certain  oil  country 
tubular  goods  ("OCTG")  through  March 
31, 1992  under  paragraph  8  of  the  U.S.- 
Japan Steel  Arrangement. 


SHORT-SUPPLY  REVIEW  NUMBER:  62. 
SUPP1.EMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  §  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
("Commerces  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
imder  review  with  respect  to  certain 
OCTG.  On  December  4, 1991,  the 
Secretary  received  an  adequate  petition 
from  Red  Hill  Geothermal,  Inc.  ( 'Red 
Hill "),  requesting  short-supply 
allowances  for  459.787  net  tons  of  18^8 
inches  in  diameter,  87.5  Lb/foot,  electric 
resistance  weld,  NT80DE  steel  oil  well 
casing,  through  March  31, 1992.  This 
request  was  made  under  Paragraph  8  of 
the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  (U.S.-Japan  Steel 
Arrangement).  Red  Hill  is  requesting 
short  supply  because  it  alleges  that  the 
requested  product  is  not  available 
domestically  and  because  its  potential 
foreign  supplier  has  insufficient  export 
licenses  available. 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  die  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exist  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
January  3. 1992. 

Comments 

Interested  parties  wishing  to  comment 
upon  this  review  must  send  written 
comments  not  later  than  December  23, 
1991,  to  the  Secretary  of  Commerce. 
Attention:  Import  Administration,  room 
7886.  U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street 
N'W.,  Washington.  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  December  23. 
1991.  All  documents  submitted  to  the 
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3d  August  1. 
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SHOirr-suppLY  review  number:  62. 
8UPP1.EMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  §  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
imder  review  with  respect  to  certain 
OCTG.  On  December  4, 1991,  the 
Secretary  received  an  adequate  petition 
from  Red  Hill  Geothermal,  Inc.  ( 'Red 
Hill"),  requesting  short-supply 
allowances  for  459.787  net  tons  of  18^8 
inches  in  diameter.  87.5  Lb/foot,  electric 
resistance  weld.  NT80DE  steel  oil  well 
casing,  through  March  31, 1992.  This 
request  was  made  under  Paragraph  8  of 
the  Arrangement  Between  the 
Government  of  japan  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  (U.S.-Japan  Steel 
Arrangement).  Red  Hill  is  requesting 
short  supply  because  it  alleges  that  the 
requested  product  is  not  available 
domestically  and  because  its  potential 
foreign  supplier  has  insufficient  export 
licenses  available. 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exist  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
January  3. 1992. 

Comments 

Interested  parties  wishing  to  conmient 
upon  this  review  must  send  vmtten 
comments  not  later  than  December  23. 
1991,  to  the  Secretary  of  Commerce. 
Attention:  Import  Administration,  room 
7886.  U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street 
NW..  Washington,  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  December  23. 
1991.  All  documents  submitted  to  the 


Federal  Register  /  Vol.  56,  No.  241  /  Monday,  December  16,  1991  /  Notices 


65241 


Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above-noted  short-supply 
review  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marissa  Rauch  or  Laurie  Lucksinger, 
Officer  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230,  (202)  377-1382  or 
(202)  377-3793. 

Dated:  December  11. 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-30004  Filed  12-13-91;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Baltimore,  MD 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 


availability  of  fimds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $230,400  in 
Federal  funds  and  a  minimum  of  $40,659 
in  nonfederal  (cost  sharing) 
contributions  from  05/1/92  to  04/30/93. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Baltimore,  Maryland  SMSA  geographic 
service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businessses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  stafi'  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 


charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 

Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  MBDCs  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  0MB  Circular  A- 
129  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Apphcants  are  subject  to 
Governmental  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
infiated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
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1988  (Pub.  L  100-690.  Utle  V  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  apphcable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL.  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable]  are  required  in 
accordance  with  section  319  of  Public 
Law  101-121.  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSHM  DATE:  The  closing  date  for 
applications  is  |anuary  23. 1992. 
Applications  must  be  postmarked  on  or 
before  January  23. 1992.  Proposals  will 
be  reviewed  by  the  Chicago  Regional 
Office.  The  mailing  address  for 
submission  of  RFA  responses  is: 

ADDRESSES:  David  Vega,  Regional 
Director,  Chicago  Regional  Office. 
Minority  Business  Development  Agency, 
55  E.  Monroe  Street,  suite  1440.  Chicago. 
Illinois  60603. 

FOR  FURTHER  INFORMATION  CONTACT 

Gina  A.  Sanchez.  Regional  Director. 
Washington  Regional  Office  at  (202) 
377-8275. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Inteigovenmiental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency.  14th  and 
Constitution  Avenue,  NW.,  room  6723. 
Washington,  DC  20230. 

A  pre-application  conference  will  be 
held  on  December  19, 1991  at  9  a.m. 

Address:  The  Equitable  Building. 
Third  Floor.  HUD  Conference  Room 
(A&B),  10  North  Calvert  Street. 
Baltimore.  Maryland  21202. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  December  9, 1991. 
Gina  A.  Sanchez. 
Regional  Director,  Washington 
(FR  Doc.  91-29891  Filed  12-13-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Indonesia 

Deceml>er  11. 1991. 
aocncy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA]. 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  December  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202]  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202]  535-9480.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202]  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  cxirrent  limits  for  certain 
categories  are  being  increased  to  include 
a  addition  5  percent  for  traditional 
folklore  products  made  of  handloomed 
fabrics,  as  provided  for  in  the  bilateral 
agreement  between  the  Governments  of 
the  United  States  and  Indonesia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990;  and  56 
FR  60101,  published  on  November  27, 
1991).  Also  see  56  FR  26392.  published 
on  June  7, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
PhiUp  |.  MarteUo, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  11, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury:  Washington.  DC 
20229. 


Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  4, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  twelve- 
month period  which  began  on  July  1, 1991  and 
extends  through  June  30. 1992. 

Effective  on  December  18, 1991.  you  are 
directed  to  amend  the  directive  dated  June  4. 
1991  to  increase  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia: 


Category 

Iimit> 

341 „„ 

351/651 

641 

648 ; „ 

Sublevets  in  Group  II 

336/636 

342/642 

350 

595,778  doion. 
308.568  dozen. 
1.510,318  dozen. 
1,508.378  dozen 

391.892  dozen. 
224.823  dozen. 
81  498  dozen 

■  Ttie  limits  tiave  not  t>een  adjusted  to  account  for 
any  Imports  exported  after  June  30,  1991 . 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Philip  J.  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  91-29970  Filed  12-13-91:  8:45  am) 
BILUNG  CODE  3S10-OR-f 


Amendment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Macau 

December  10, 1991. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  December  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
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Washington.  DC 


Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  4. 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  twelve- 
month period  which  began  on  July  1. 1991  and 
extends  through  June  30. 1992. 

Effective  on  December  18, 1991,  you  are 
directed  to  amend  the  directive  dated  June  4, 
1991  to  increase  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia: 


Categofy 

Adjusted  twelve-month 
limit' 

341 _ „.... 

351/651 _ 

641 

595,778  dozen. 
308,568  dozen. 
1,510  318  dozen 

648 

1  508  378  dozen 

Sublevets  in  Group  II 

336/636 _.... _ 

342/642 _„ 

350 

391.892  dozen 
224.823  dozen. 
81.498  dozen. 

'  The  limits  have  not  t)een  ad)usted  to  account  for 
any  imports  exported  after  June  30,  1991. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Tex  tile  Agreements. 
[FR  Doc.  91-29970  Filed  12-13-91;  8:45  am) 
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Amendtnent  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Macau 

December  10, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  December  17. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
agreed  to  increase  the  current  minimum 
consultation  level  for  Category  239, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  51944,  published  on  December 
18, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  10, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  12, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Macau  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31, 1991. 

Effective  on  December  l7, 1991,  you  are 
directed  to  amend  the  December  12. 1990 
directive  to  increase  the  limit  for  Category 
239  in  Group  I  to  120,000  kilograms  '. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afl'airs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-29916  Filed  12-13-91;  8:45  am] 
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■  The  limit  hai  not  t>een  adjuated  to  account  for 
any  imports  exported  after  Decemtier  31. 1990. 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
United  Mexican  States 

December  10, 1991. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  United  Mexican  States  reached 
agreement  to  extend  their  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  13, 1988, 
as  amended,  for  the  period  begiiming  on 
January  1, 1992  and  extending  through 
December  31, 1992,  with  either  country's 
option  to  extend  through  December  31, 
1993. 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State.  (202)  647-3889. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  certain  cotton,  wool  and  man- 
made  fiber  textile  products  for  the 
period  January  1, 1992  through 
December  31, 1992,  including  certain 
categories  subject  to  the  Special  Regime. 
Sublimits  and  separate  limits  for  Normal 
Regime  categories  are  established  for 
products  which  are  not  subject  to  the 
terms  of  the  Special  Regime.  The  limit 
for  Category  317  is  being  reduced  for 
carryforward  used  in  1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  liTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 


Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421. 
published  on  August  25, 1988;  53  FR 
49346,  published  on  December  7, 1988; 
and  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
AgTMnients 

December  10, 1991, 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  2a 
1973,  as  further  extended  on  July  31. 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fit)er  Textile  Agreement  of 
February  13, 1968,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
United  Mexican  States;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1992,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1992  and  extending  through 
Deceml>er  31, 1992,  in  excess  of  the  following 
levels  and  sublevels  of  restraint: 


Category 

Group  1 

218-220.  225-227, 

50,562.000  square  meters. 

313-326,  61 1-«17 

and  625-629.  as  a 

group. 

SuUevatt  in  Group  1 

2 1 8 «^ 

1,055,590  square  meters 

2 1 9  .................»......*. 

15,730.400   square   meters 

313 — 

28.090.000   square   meters 

317  ....»».....„.„...»»». 

13,287968  square  meters 

320 ~.    „... 

1.055,590  aquare  meters. 

611. „.... 

2,111,183  aquare  meters. 

Individual  Limits  not 

in  a  group 

300/301 /607-Y  ' 

7,865.200      kilograms      01 

which     not     more     than 

4,268.660  Ulograms  thall 

ba  in  Calagofy  300 

334/634  

150.000  dozen. 

335  (Speoal  Ragima) .. 

135.000  dozen. 

336/636  (Special 

449,440  dozan. 

Regime). 
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CMsgory 


338/339/638/639 

(Spaoal  Rag«ne). 
340/640  (Spectai 


341/641 


342/642  (Special 

RagNDe). 
347/348/647/648 

(Special  RegifTw). 
351/65 1  (Special 

Regime). 
352/652  (Special 

Regime). 
359-C/659-C  ' 

(Special  Regime). 
363 


410. 
433. 


435. 


443. 

e04-A* 

604-0/607-0  • 

633  (Special  Regima) 

635 

643 

66fr-B* 

670 „ 

Nmiini  Regima 

Catagoiy 
(Not  tubiact  to  the 

Special  Regime) 

335  (sublimit) 

336/636  (sublimit) 

338/339/638/639 

(sublimtt). 

340/640  (sublimit) 

342/642 

347/348/647/648 .._... 

351/651 

352/652 

359-C/659-C 

(subHmit). 
633  (sublimit) 


TooMi  month  restraint  limit 


1.400.000  dozen. 
454.492  dozen. 

638.865  dozen  o<  «Khich  not 
mora  Vwn  303,061  dozen 
shafl  be  in  Categoty  341- 
Y/641-Y«. 

300,000  dozan. 

4.500.000  dozen. 

350.000  dozen. 

^800.000  dozan. 

1 .800.000  lulograms. 

5.500.000  numbers. 
397,160  square  meters. 
11.000  dozen 
12.000  dozaa 
117.312  numbaia. 
1.927.778  kHogrwns. 
1.185.902  Wtograms 
100.000  dozen. 
145.135  dozen. 
155.556  numbers. 
744,444  kilograms. 
3.000.000  kilograms. 


35,000  dozen. 
224.720  dozea 
650,0(X)  dozea 

113.622  dozen 
112.360  dozen. 
660.000  dozea 
75.000  dozen. 
1.797.760  dozen. 
250.000  kilograms 

10,000  dozen 


'  Categories  300  and  301;  Category  607-Y:  only 
HTS  numbers  5509.53.0030  and  5509.53.0060. 

•Category  34i-y:  only  HTS  numbers 
6204.22.3060.  6206  30  3010  and  6206  30  3030;  Cat- 
egory 641 -Y  only  HTS  numbers  6204  23  0050, 
6204  29.2030,  6206.40.3010  and  6206  40.3025. 

'Category       359-C:       only       HTS       numbers 
6103.42.2010,         6103.42.2025.         6103.49.3034. 
6104.62.1020,  6104.69  3010, 

6114.20.0048,  6114  20.0052, 

6203.42.2010.  6203  42  2090, 

6204.62.2010.  621132  0007, 


6104.62.1010 
6114.20.0042, 
6203.42.2005, 
6204.62  2005, 
6211.32.0010 
6211.42.0010 
6103.23.0065. 

6103  43  2025. 

6104  63  1010. 
6104.69.1000 
6114  30  3054 
6203432090 
6203.49  1090 
6204  69  1005 
6211.33.0007, 


621132.0025.     6211.42  0007     and 
Category  659-C:  only  HTS  numbers 


6103.43.2015.  6103.43.2020. 

6103.49.2000.  6103493038. 

6104.63.1020,  6104.63.1030, 

8104.69.3014,  6114.30.3044, 

620343.2005,  6203.43.2010, 

6203.49.1005.  6203.49.1010. 

6204.63.1505.  6204.63.1510 

6204.69.1010.  621010.4015. 

6211.33.0010.  6211.33.0017, 

621 1 .43.0007  and  621 1  43.0010 

*  Category       604-A:       only  HTS       number 

5509.3^00(X). 

•Category    604-0    all    HTS  numbers    except 

5509.32.0000  (Category  604-A);  Category  607-O:  all 

HTS        numbers       except        5509  53  0030       and 

5509.53.0060  (Category  607-Y). 

•Category       669-8;       only  HTS       numbers 

6305.31.0020  and  6305.39  0000 

imports  charged  to  these  category  limits  for 
the  period  fanuary  1. 1991  through  December 
31. 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 


previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  United  Mexican  States. 

The  bilateral  agreement  establishes 
separate  treatment  for  products  in  certain 
categories.  Those  products  which  are  made  of 
U.S.  formed  and  cut  fabric  are  subject  to  the 
Special  Regime  and  to  the  category  limits 
listed  in  this  directive.  Those  products  which 
are  exported  from  Mexico  to  the  United 
States  under  provisions  of  the  Special  Regime 
on  and  after  January  1, 1992  must  be 
accompaniued  by  a  properly  certified  Form 
ITA-370P. 

Any  shipment  for  entry  under  the  Special 
Regime  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Shippers  Export  Declaration  (Form  rrA-370P) 
in  accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  August  22, 1988,  as  amended, 
shall  be  denied  entry.  Invoices  viased  for 
Special  Regime  shall  include  only  products 
that  are  subject  to  the  Special  Regime  or 
entry  will  be  denied. 

Shipments  of  products  in  categories 
covered  by  the  Special  Regime,  but  that  are 
not  subject  to  the  Special  Regime,  are  subject 
to  the  applicable  limits  and  sublimits  listed  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
VS.C  5S3(a)(l). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-29971  Filed  12-13-91;  8:45  am] 

BiUJNO  CODE  3S1»-DR-F 


Announcement  of  hnport  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-M«de  Fiber  Textile  Products 
Produced  or  Manufactured  In 
Yugoslavia 

December  10. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Coimnissioner  of  Customs  estabhshing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPI.EMENTARY  INFORMATION: 

Autfaority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

«  A  Memorandum  of  Understanding 
(MOU)  dated  January  18, 1990  between 
the  Covemments  of  the  United  States 
and  the  Socialist  Federal  Republic  of 
Yugoslavia  establishes  limits  for  the 
period  beginning  on  January  1, 1992  and 
extending  through  December  31. 1992. 
The  1992  level  for  Category  618  will  be 
zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  aU  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  I.  Levin. 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 
December  la  1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Conunissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991: 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  26  and  27. 1978,  as  amended  and 
extended  by  a  Memorandum  of 
Understanding  dated  January  18. 1990. 
between  the  Governments  of  the  United 
States  and  the  Socialist  Federal  Republic  of 
Yugoslavia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1992.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1992  and  extending 
through  December  31, 1992,  in  excess  of  the 
following  levels  of  restraint: 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 

(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

«  A  Memorandum  of  Understanding 
(MOU)  dated  January  18, 1990  between 
the  Governments  of  the  United  States 
and  the  Socialist  Federal  Republic  of 
Yugoslavia  establishes  limits  for  the 
period  beginning  on  January  1, 1992  and 
extending  through  December  31, 1992. 
The  1992  level  for  Category  618  will  be 
zero. 

A  description  of  the  textile  and 
apparel  categories  in  terras  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  aU  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committae  for  the  Implementation  of  Textile 
Agreements 
December  la  1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  26  and  27, 1978,  as  amended  and 
extended  by  a  Memorandum  of 
Understanding  dated  January  18, 1990, 
between  the  Governments  of  the  United 
States  and  the  Socialist  Federal  Republic  of 
Yugoslavia:  and  in  accordance  with  the 
provisions  of  Executive  Order  116S1  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1992  and  extending 
through  December  31. 1992,  in  excess  of  the 
following  levels  of  restraint: 


Categoiy 

Twotvs- month  res^aint 
limit 

300/301  

1,890,826  kilograms. 
555,490  dozen  of  which 

338/339 

340/640 

341/641  ..._.           

not  mofe  than  333.294 
dozen  shall  be  in  Cate- 
gories 338-S/339-S  ■: 

482,297  dozen. 

314  483  dozen 

410 

433 

510,050  square  meters 
6,220  dozen. 

434 

435.. . 

442 

443/643  „     ~          

9,113  dozen. 

40,205  dozen. 

1 1 ,300  dozen. 

363,397  numt>ers  ot  which 

444. 

447/448 _ 

604-A  » .„ 

not  more  than  108.266 
numt>ers  shall  tie  m 
Category  443. 

94,854  numt>efs. 

50.390  dozen  of  which 
not  more  tt»an  31,901 
dozer>  each  shall  t>e  in 
Categories  447  and 
448. 

364.206  kilograms. 

11.886.428  square 
meters. 

-0- 

3.825,375  square  meters 

1,088,035  kilograms. 

611 - 

618 

624 

666-B  « 

'  Category       338-S:       only       HTS       numt)ers 
6103.220050.  6105  10.0010  6105.10.0030. 

6105.90.3010.  6109.10.0027,  6110.20.1025. 

611020.2040.  6110.20.2065,  611090.0068, 

6112.11.0030  and  6114.20.0005;  Category  339-S: 
only  HTS  numbers  6104.22.0060.  6104  29.2049, 
6106.10.0010  610610.0030.  6106.90.2010 
6106.90.3010,  6109  10.0070  611020.1030, 

6110.20.2045,  6110.20.2075,  611090.0070, 

6112.11.0040,  6114.2C.0010  and  6117.90.0022. 


'  Category 
5509.32  0000. 

'Category 
6301  10  0000, 
6301.90.0010 


604-A:       only       HTS       number 

666-B:       only       HTS       numbers 
6301.40.0010,     6301.40  0020     and 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1991  through  Deceml>er 
31, 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Socialist  Federal  Republic  of 
Yugoslavia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-29917  Filed  12-13-81:  8:45  am| 

BILUNQ  COOC  3510-OH-r 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Lessons  Learned  During  Operation 
Desert  Shield/ Desert  Storm 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Lessons  Learned  During 
Operation  Desert  Shield/Desert  Storm 
will  meet  in  closed  session  on  January 
6-9  and  February  12-13, 1992  at  the 
BDM  Corporation,  McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  As  these  meetings  the  Task 
Force  wUl  examine  the  lessons  learned 
during  Operation  Desert  Shield/Desert 
Storm  that  may  have  potential  impacts 
on  future  weapons  acquisition  decisions 
and  approaches,  teclinology 
developments,  operational  concepts, 
and  U.S.  qualitative  combat  advantages. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  IL  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l}  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  December  10, 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  91-29882  Filed  12-13-91:  8:45  am] 

HLUNO  CODE  M10-01-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  Record 
System 

AGENCY:  Defense  Logistics  Agency 

(DLA),  DOD, 

ACTION:  Amend  a  record  system. 

SUMMARY:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
record  system  to  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974.  as  amended,  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
January  15, 1992,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Ms.  Susan  Salus,  DLA- 
XAM.  Defense  Logistics  Agency. 


Cameron  Station,  Alexandria,  VA 
22304-6100.  Telephone  (202)  274-6234  or 
Autovon  284-6234. 

SUPPt^MENTARV  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22897.  May  29, 1985  (DoD  Compilation, 
changes  follow] 

50  FR  51898,  Dec.  20, 1985 

51  FR  27443,  Jul.  31, 1986 

51  FR  30104,  Aug.  22, 1986 

52  FR  35304,  Sep.  18, 1987 

52  FR  37495,  Oct.  7. 1987 

53  FR  04442.  Feb.  16, 1988 
53  FR  09965,  Mar.  28, 1988 
53  FR  21511,  Jun.  8, 1988 
53  FR  26105,  Jul.  11, 1988 
53  FR  32091,  Aug.  23, 1988 
53  FR  39129,  Oct.  5, 1988 
53  FR  44937,  Nov.  7, 1988 

53  FR  48708,  Dec.  2, 1988 

54  FR  11997,  Mar.  23, 1989 

55  FR  21918.  May  30, 1990  (DLA  Address 
Directory) 

55  FR  32284,  Aug.  8, 1990 
55  FR  34050,  Aug.  21, 1990 
55  FR  42755.  Oct.  23, 1990 

55  FR  53178,  Dec.  27, 1990 

56  FR  5806,  Feb.  13. 1991 
56  FR  8987,  Mar.  4, 1991 
56FR11207,  Mar.  15, 1991 
56  FR  19838,  Apr.  30, 1991 
56  FR  35852,  Jul.  29, 1991 
56  FR  52017,  Oct.  17, 1991 
56  FR  55810.  Oct.  30, 1901 
56  FR  56065.  Oct.  31, 1991 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  in  its  entirety.  This  notice  is 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  as  amended, 
(U.S.C.  552a),  which  requires  the 
submission  of  an  altered  system  report. 

Dated:  December  10, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Lioison 
Officer.  Department  of  Defense. 

S322.10    DMDC 

System  name: 

Defense  Manpower  Data  Center  Data 
Base  (56  FR  55910.  October  30, 1991). 

Changes: 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  two  new  paragraphs  to  the  entry. 
Insert  the  following  after  paragraph 
sixteen  "(3)  To  the  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration  (HCFA) 
for  the  purpose  of  monitoring  HCFA 
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reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals." 

Insert  "To  the  Department  of  Labor  to 
survey  military  separations  to  determine 
the  effectiveness  of  programs  assisting 
veterans  to  obtain  employment. "  at  the 
end  of  paragraph  twenty-one. 

***** 

S322.10    OMOC 

SYSTEM  name: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  LOCATKM: 

Primary  location — W.R.  Church 
Computer  Center,  Naval  Postgraduate 
School,  Monterey,  CA  93920-5000. 

Back-up  files  maintained  in  a  bank 
vault  in  Herman  Hall,  Naval 
Postgraduate  School,  Monterey,  CA 
93920-5000. 

Decentralized  segments — Portions  of 
this  file  may  be  maintained  by  the 
militarj^  and  non-appropriated  fund 
personnel  and  finance  centers  of  the 
military  services,  selected  civilian 
contractors  with  research  contracts  in 
manpower  area,  and  other  Federal 
agencies. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  from  July  1, 1968,  and  after  or  who 
have  been  a  member  of  a  reserve 
component  since  July  1975;  retired 
military  personnel;  participants  in 
Project  100,000  and  Project  Transition, 
and  the  evaluation  control  groups  for 
these  programs.  All  individuals 
examined  to  determine  eligibility  for 
military  service  at  an  Armed  Forces 
Entrance  and  Examining  Station  from 
July  1, 1970,  and  later. 

DoD  civilian  employees  since  January 
1, 1972.  All  veterans  who  have  used  the 
GI  Bill  education  and  training 
employment  services  office  since 
January  1, 1971.  All  veterans  who  have 
used  GI  Bill  education  and  training 
entitlements,  who  visited  a  state 
employment  service  office  since  January 
1, 1971,  or  who  participated  in  a 
Department  of  Labor  special  program 
since  July  1, 1971.  All  individuals  who 
ever  participated  in  an  educational 
program  sponsored  by  the  U.S.  Armed 
Forces  Institute  and  all  individuals  who 
ever  participated  in  the  Armed  Forces 
Vocational  Aptitude  Testing  Programs 
at  the  high  school  level  since  September 

i9ee. 


Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1, 1973; 
participants  in  the  Department  of  Health 
and  Human  Services  National 
Longitudinal  Survey.  Individuals 
responding  to  recruiting  advertisements 
since  January  1987;  survivors  of  retired 
military  personnel  who  are  eligible  for 
or  currently  receiving  disability 
payments  or  disability  income 
compensation  from  the  Department  of 
Veterans  Affairs;  surviving  spouses  of 
active  or  retired  deceased  military 
personnel;  100%  disabled  veterans  and 
their  survivors. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veterans  Affairs  or  who  are  covered  by 
a  Department  of  Veterans  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  U.S.  Postal  Service  employees. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number,  Selective 
Service  Number,  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
civilian  and  military  acquisition  work 
force  warrant  location;  training  and  job 
specialty  information;  military  personnel 
information  such  as  rank,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization 
records;  and  home  and  work  addresses. 

CHAMPUS  claim  records  containing 
enrollee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  ID  of 
providers  or  potential  providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veterans  Affairs 
disability  payment  records. 

Credit  or  financial  data  is  required  for 
security  background  investigations. 


Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be  maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DoD. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(DPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings],  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
persortnel  office  identifier.  Extract  from 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  annuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHOftrrY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  136,  Assistant  Secretaries  of 
Defense;  Appointment  Powers  and 
Duties;  10  U.S.C.  2358;  Research 
Projects;  Pub.  L.  95-452,  as  amended 
(Inspector  General  Act  of  1978);  and 
Executive  Order  9397. 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DoD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs,  and  to  collect  debt« 
owed  to  the  United  States  Government 
and  state  and  local  governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a). 
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Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be  maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DoD. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(DPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name, 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings],  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
persortnel  office  identifier.  Extract  from 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  annuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHonrrY  foa  the  maintenance  of  the 
system: 

10  U.S.C.  136,  Assistant  Secretaries  of 
Defense:  Appointment  Powers  and 
Duties;  10  U.S.C.  2358;  Research 
Projects;  Pub.  L.  95-452,  as  amended 
(Inspector  General  Act  of  1978);  and 
Executive  Order  9397. 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DoD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs,  and  to  collect  debt« 
owed  to  the  United  States  Government 
and  state  and  local  governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a). 
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nOUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUMMNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Department  of  Veterans  Affairs 
(DVA),  Statistical  Policy  and  Research 
Office,  Office  of  Information 
Management  and  Statistics,  DVA 
Management  Sciences  Division  to 
provide  military  personnel  employment 
and  pay  data  for  the  purpose  of 
selection  samples  for  surveys  asking 
veterans  about  the  use  of  veteran 
benefits  and  satisfaction  with  DVA 
services,  and  to  validate  eligibility  for 
DVA  benefits;  and  to  analyze  the  cost  to 
the  individual  of  military  service  under 
the  Veteran's  Group  Life  Insurance 
program. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
contractor,  the  Prudential  Insurance 
Company,  for  the  purpose  of  notifying 
members  of  the  Individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance 
coverage. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

1.  Providing  full  identification  of 
active  duty  military  personnel,  including 
full-time  National  Guard/Reserve 
support  personnel,  for  use  in  the 
administration  of  DVA's  Compensation 
and  Pension  benefit  program  (38  U.S.C. 
3104(c),  3006-3008).  The  information  is 
used  to  determine  continued  eligibility 
for  DVA  disability  compensation  to 
recipients  who  have  returned  to  active 
duty  so  that  benefits  can  be  adjusted  or 
terminated  as  required  and  steps  taken 
by  DVA  to  collect  any  resulting  over 
payment. 

2.  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C.,  Chapter  106— Selected 
Reserve  and  Title  38  U.S.C,  Chapter 

30 — Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

3.  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  serve  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit  The  law  (10 
U.S.C.  684)  prohibits  receipt  of  reserve 


pay  and  DVA  compensation  for  the 
same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

4.  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid,  the  law  (38  U.S.C. 
3104(c))  requires  recoupment  of 
severance  payments  before  DVA 
disability  compensation  can  be  paid. 

5.  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  3104(c),  3006-3008).  The 
information  is  to  be  used  to  process  all 
DVA  award  actions  more  efficiently, 
reduce  subsequent  overpayment 
collection  actions,  and  minimize 
erroneous  payments. 

To  the  Office  of  Personnel 
Management  (OPM)  consisting  of 
personnel/employment/fmancial  data 
for  the  purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L  83-598,  84-356,  86-724,  94-455 
and  5  U.S.C.  1302,  2951,  3301,  3372,  4118, 
8347). 

To  the  Office  of  Personnel 
Management  (OPM)  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a)  for  the  purpose  of: 

1.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  personnel  and  financial 
data  on  civil  service  annuitants 
(including  disability  annuitants  under 
age  60)  who  are  reemployed  by  DoD  to 
insure  that  annuities  of  DoD  reemployed 
annuitants  are  terminated  where 
applicable,  and  salaries  are  correctly 
offset  where  applicable  as  required  by 
law  (5  U.S.C.  8331,  8344.  8401  and  6468). 

3.  Exchanging  personnel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired  pay 


and  credit  for  military  service  in  their 
civil  service  annuities,  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  The  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  Civil  Service 
Retirement  Act  (CSRA)  5  U.S.C.  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DoD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  ser\ice  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of  terminating 
the  position  or  the  reserve  assignment 
can  be  made  by  the  individual 
concerned.  The  authority  for  conducting 
the  computer  match  is  contained  in  E.O 
11190,  Providing  for  the  Screening  of  the 
Ready  Reserve  of  the  Armed  Services. 

To  the  Internal  Revenue  Service  (IRS) 
for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To  aid 
in  administration  of  Federal  Income  Tax 
laws  and  regulations,  to  identify  non- 
compliance and  delinquent  filers. 

To  the  Department  of  Health  and 
Human  Services  (DHHS): 

1.  To  the  Office  of  the  Inspector 
General.  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

2.  To  the  Office  of  Child  Support 
Enforcement,  DHHS,  pursuant  to  42 
U.S.C.  653  and  Pub.  L.  94-505.  to  assist 
state  child  support  offices  in  locating 
absent  parents  in  order  to  establish 
and/or  enforce  child  support 
obligations. 

3.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
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physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

4.  To  the  Social  Security 
Administration  (SSA),  Office  of 
Research  and  Statistics,  DHHS  for  the 
purpose  of  conducting  statistical 
analyses  of  impact  of  military  service 
and  use  of  GI  Bill  benefits  on  long  term 
earnings. 

5.  To  the  Bureau  of  Supplemental 
Security  Income,  SSA,  DHHS  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a).  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U.S.C. 
1383)  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  provided  by  the  SSI 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility, 
payment  amounts  or  adjustments 
thereto. 

To  the  Selective  Service  System  (SSS) 
for  the  purpose  of  facihlating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and  E.O. 
11623). 

To  DoD  Civilian  Contractors  for  the 
purpose  of  performing  research  on 
manpower  problems  for  statistical 
analyses. 

To  the  Department  of  Labor  (DOL)  to 
reconcile  the  accuracy  of  unemployment 
compensation  payments  made  to  former 
DoD  civilian  employees  and  military 
members  by  the  states.  To  the 
Department  of  Labor  to  survey  military 
separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 

To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the  purpose 
cf  exchanging  personnel  and  financial 
information  on  certain  retired  USCG 
military  members,  who  are  also  civilian 
employees  of  the  Federal  government, 
for  the  purpose  of  identifying  those 
individuals  subject  to  a  limitation  on  the 
amount  of  military  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  U.S.  Coast 
Guard  and  to  take  steps  to  recoup 
excess  of  that  permitted  under  the  dual 
compensation  and  pay  cap  restrictions. 


To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military 
members  and  to  provide  members  and 
former  members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  mihtary  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.  L.  95-452)  for 
the  purpose  of  determining  eligibility  for, 
and/or  continued  compliance  with,  any 
Federal  benefit  program  requirements. 

To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
persormel. 

To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibility. 

To  Defense  contractors  to  monitor  the 
employment  of  former  DoD  employees 
and  members  subject  to  the  provisions 
of  10  U.S.C.  2397. 

To  financial  depository  institutions  to 
assist  in  locating  individuals  with 
dormant  accounts  in  danger  or  reverting 
to  state  ownership  by  escheatment  for 
accounts  of  DoO  civilian  employees  and 
military  members. 

To  any  Federal,  state  or  local  agency 
to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  for  the  purposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365). 

To  state  and  local  law  enforcement 
investigative  agencies  to  obtain  criminal 
history  information  for  the  purpose  of 
evaluating  military  service  performance 
and  security  clearance  procedures  (10 
U.S.C.  2358). 

To  the  United  States  Postal  Service  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the 
purposes  of: 

1.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 


identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on  the 
reserve  assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  DLA  compilation  of 
record  system  notices  also  apply  to  this 
record  system. 

POLICIES  AND  PRACTICES  FOM  STOfllNQ, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

retrievabiuty: 

Retrieved  by  name,  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

W.R.  Church  Computer  Center — 
Tapes  are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  by 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — ^Tapes  are  stored  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 
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identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on  the 
reserve  assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.0. 11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  Exchanging  personnel  and  fmancial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  DLA  compilation  of 
record  system  notices  also  apply  to  this 
record  system. 

POLICIES  AND  PRACTICES  FOfI  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

RETRIEVABIUTY: 

Retrieved  by  name,  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

safeguards: 

W.R.  Church  Computer  Center — 
Tapes  are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  by 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — ^Tapes  are  stored  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 


system  MANAQER(S)  and  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  99  Pacific  Street,  Suite 
155A.  Monterey.  CA  93940-2453. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  wTitten  inquiries  to  the  Deputy 
Director.  Defense  Manpower  Data 
Center.  99  Pacific  Street.  155A. 
Monterey,  CA  93940-2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Deputy  Director,  Defense 
Manpower  Data  Center,  99  Pacific 
Street.  Suite  155A.  Monterey.  CA  93940- 
2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21.  "Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records".  32  CFR  part  1286;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veterans  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management.  Federal  and  Quasi- 
Federal  agencies.  Selective  Service 
System,  and  the  U.S.  Postal  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  91-29881  Filed  12-1»-«1;  8:45  am] 

WLUNO  CODE  3*tO-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD92-01642T  West  Virglnia-8) 

State  of  West  Virginia;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

December  9. 1991. 

Take  notice  that  on  November  26. 
1991,  the  West  Virginia  Department  of 
Commerce,  Labor  and  Environmental 
Resources  (West  Virginia)  submilted  the 
above-referenced  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Keener/Injun.  Gantz/Fifty-Foot,  Gordon, 
4th  Sand  and  5th  Sand  qualify  as  tight 
formations  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NCPA). 
The  notice  covers  certain  lands  in 
Marion,  Monongalia,  Preston  and  Taylor 
Counties,  West  Virginia. 

The  notice  of  determination  also 
contains  West  Virginia's  findings  that 
the  referenced  portion  of  the  Keener/ 
Injun,  Gantz/Fifty-Foot.  Gordon.  4th 
Sand  and  5th  Sand  Formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-29888  Filed  12-13-91;  8:45  ami 

MLUNG  CODE  6717-01-M 


[Docket  No.  QF88-26»-001 ) 

Kamlne/Besicorp  Syracuse  L.P^    < 
Amendment  to  Filing 

December  9. 1991 

On  December  4. 1991.  Kamine/ 
Besicorp  Syracuse  L.P.  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  clarifies  the 
ownership  structure  of  the  cogeneration 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 


Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  wul   rv  t .,  ill  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  musi  be  filed  by 
December  19. 1991  and  mu^l  be  served 
on  the  Applicant.  Protests  wiii  be 
considered  by  the  Commissior  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  pr<'C(!eding. 
Any  person  wishing  to  become  a  p-irty 
must  file  a  petition  to  invervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fur  public 
inspection. 

Lx>is  D.  CaBhell, 

Secretary-- 

[FR  Doc.  91-29885  Filed  12-13-91:  8:45  .im| 

eiLUNG  CODE  6717-01-M 


Office  of  Fossil  Energy 

(FE  Docket  No.  91-43-NG1 

American  Natural  Gas  Corp.;  Order 
Granting  Blanket  Auttiorlzation  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  American  Natural  Gas 
Corporation  (American  Natural)  bliiuket 
authorization  to  import  up  to  219  Bcf  of 
Canadian  natural  gas  over  a  two  year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  December  10, 
1991. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  91-29967  Filed  12-1-Bl;  8:45  amj 
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(FE  Docket  No.  91-47-NG] 

Ocean  State  Power  II;  Order  Granting 
Blanket  Authorization  To  import  and 
Export  Natural  Gas 

agency:  Office  of  Fossil  Energy; 
Department  of  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Ocean  State  Power  II  (Ocean  State  IT) 
blanket  authorization  to  import  and 
export  natural  gas.  The  order  authorizes 
Ocean  State  II  to  import  and  to  export 
up  to  36.5  Bcf  of  natural  gas  over  a  two- 
year  term  beginning  on  the  date  of  first 
import  or  export  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  6  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  December  10, 
1991. 

Clifford  P.  Tomauawski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  91-29968  Filed  12-13-91;  8:45  am] 

BILUNa  COK  MS»-01-«I 

[Docket  Na  FE  C&E  91-23;  Certiflcatkyi 
Notice— 91] 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerplant 
Pursuant  to  Provisions  of  ttie 
Powerplant  and  industrial  Fuel  Use 
Act,  as  Amended 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C.  8301  et  seq.), 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 


another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(aj,  42 
U.S.C.  8311(a),  supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capabihty. 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  filed 
self-certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

SUPPLEMENTARY  INFORMATION:  The 
following  company  has  filed  self- 
certification: 


Name 

Date 
received 

Type  of  facility 

Megawatt 
capacity 

Location 

Sumas  Cogeneration  Company,  LP.,  Redniond,  WA. 

12-02-91 

Combined  Cyde 

125.4 

Sumaa,  WA. 

Amendments  to  the  FUA  on  May  21, 
1987  (Pub.  L 100-42),  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  this  self-certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  room  3F-056. 
FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  or  for  further 
information  call  Myra  Couch  at  (202) 
586-6769. 

Issued  in  Washington,  DC.  on  December  9, 
1991. 

Anthon>'  |.  Como, 

Director.  Office  of  Coal  6- Electricity.  Office  of 

Fuels  Programs.  Fossil  Energy. 

(FR  Doc.  91-29969  Filed  12-13-91;  8:45  am) 

BILLING  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-40S3-5] 

Proposed  Settlement  Benzene  Waste 
Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement; 
Request  for  Public  Comment 


summary:  In  accordance  with  section 
113(g)  of  tlie  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  the  following  case: 
American  Petroleum  Institute  v.  U.S. 
Environmental  Protection  Agency,  No. 
90-1238  (D.C.  Cir.). 

This  case  involves  a  challenge  to  the 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
(promulgated  on  March  7, 1990  (55  FR 
8292)]  establishing  emissions  standards 
for  benzene  emissions  from  wastewater 
operations  (40  CFR  Part  61.  Subpart  FF). 
The  settlement  also  resolves  a  pending 
petition  for  reconsideration  filed  by  the 
American  Petroleum  Institute  on  May  7, 
1990. 


For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive 
comments  relating  to  the  settlement 
from  persons  who  are  not  named  as 
parties  to  this  litigation.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  a  settlement  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

A  copy  of  the  settlement  has  been 
lodged  with  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Copies  of  the 
proposed  settlement  are  also  available 
from  Robert  J.  Martineau,  Jr.,  Air  and 
Radiation  Division  (LE-132A),  Office  of 
General  Coimsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  telephone  (202) 
260-7606.  Written  comments  should  be 
sent  to  Robert  J.  Martineau.  Jr.,  at  the 
above  address  and  must  be  submitted 
on  or  before  January  18, 1992. 
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another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  8311(a),  supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  piirsuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  filed 
self-certification  in  accordance  with 
section  201(d).  Further  information  is 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

SUPPLEMENTARY  INFORMATION:  The 
following  company  has  filed  self- 
certification: 
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For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive 
comments  relating  to  the  settlement 
from  persons  who  are  not  named  as 
parties  to  this  litigation.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  a  settlement  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

A  copy  of  the  settlement  has  been 
lodged  with  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Copies  of  the 
proposed  settlement  are  also  available 
from  Robert  J.  Martineau.  Jr.,  Air  and 
Radiation  Division  (UE-132A),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  telephone  (202) 
260-7606.  Written  comments  should  be 
sent  to  Robert  J.  Martineau.  Jr.,  at  the 
above  address  and  must  be  submitted 
on  or  before  January  16, 1992. 


Dated:  December  4. 1991. 
Raymond  S.  Ludwisxewskl. 

Acting  General  Counsel. 

[FR  Doc.  91-29958  Filed  12-lJ-«:  8:45  am] 

BtUMQ  COM  •SM-aO-M 


IFRL-4083-31 

Science  Advisory  Board,  Executive 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Executive 
Committee,  will  conduct  a  meeting  on 
Tuesday  and  Wednesday,  January  7th 
and  8th,  1992.  The  meeting  will  be  held 
in  the  Administrator's  Conference 
Room,  1145  West  Tower  at  the 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20480.  It 
will  begin  at  8:30  a.m.  and  adjourn  no 
later  than  5:30  p.m.  on  January  7th  and 
on  the  8th  it  begins  at  8:30  a.m.  and 
adjourns  no  later  than  1  p.m. 

At  this  meeting,  the  Executive 
Committee  is  currently  planning  to  hear 
or  review  reports  from  committees, 
including: 

Clean  Air  Scientific  Advisory 
Committee 

The  Agency's  ranking  of  189 
hazardous  air  pollutants 
Drinking  Water  Committee 

The  Agency's  consideration  of 
VIRALT 
Ecological  Processes  and  Effects 
Committee 

The  Agency's  guidance  for  handling  of 
dredged  materials 
Environmental  Engineering  Committee 

The  Agency's  pollution  prevention 
research  program 

The  Agency's  constructed  wetlands 
program 
Indoor  Air  Quality  Committee 

The  Agency's  uptake  biokinetic  model 
Radiation  Advisory  Committee 

The  Agency's  research  agenda  for 
non-ionizing  electromagnetic  fields. 

In  addition  the  Executive  Committee 
will  discuss: 

a.  Aspects  of  the  Agency's  program  of 
research  and  development 

b.  The  Agency's  Environmental 
Education  Program 

c.  An  SAB  policy  for  handling  it 
working  papers  and  drafts 

d.  Additional  items  of  emerging  from 
SAB  Committees  and  the  Agency. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  pubUc  wishing  further 
information  concerning  the  meeting  or 
who  wish  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes,  Staff 
Director  of  the  Science  Advisory  Board 
(A-101).  U.S.  Environmental  Protection 


Agency,  Washington.  DC  ?04«)  at  (202) 
26(M126  or  by  Fax  at  (202)  260-«232. 
Limited  unreserved  seating  will  be 
available  at  the  meeting. 

Dated:  December  6, 1991. 
Donald  G.  Barnes, 

Staff  Director,  Science  .Ad\  isory  Board. 
[FR  Doc.  91-29953  Filed  12-13-91: 8:45  am] 
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[OPP-1808S2;  FRL  3942-1] 

Emergency  Exemptions 

AQENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  22  States  as  listed  below, 
and  one  to  the  United  States 
Department  of  Agriculture.  Also,  nine 
crisis  exemptions  were  initiated  by 
various  States.  These  exemptions, 
issued  during  the  month  of  June,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA 
denied  specific  exemption  requests  from 
the  Texas  and  Washington  Departments 
of  Agriculture.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT 

See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail:  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  716,  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
30&-5806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  clomazone 
on  sweet  potatoes  to  control  broadleaf 
weeds;  June  10, 1991,  to  July  15, 1991. 
Alabama  had  initiated  a  crisis 
exemption  for  this  use.  (Libby 
Pemberton) 

2.  Arkansas  State  Plant  Board  for  the 
use  of  triclopyr  on  rice  to  control 
jointvetch.  hemp  sesbania.  and 
momingglory;  June  20, 1991.  to  August 
30, 1991.  Arkansas  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

3.  Arkansas  State  Plant  Board  for  the 
use  of  bromoxynil  on  rice  growing 
within  one-fourth  mile  of  cotton  or 


soybeans  to  control  hemp  sesbania. 
momingglory,  pale  smartweed.  and 
cocklebun  June  20, 1991,  to  August  30. 
1991.  Arkansas  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fosetyl- 
aluminum  (Aliette)  on  avocado  trees  to 
control  phytophthora  root  rot:  June  25. 
1991,  to  June  24. 1992.  (Susan  Stanton] 

5.  California  Department  of  Food  and 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  the  Russian  wheat 
aphid;  June  10, 1991,  to  July  15, 1991. 
(Andrea  Beard) 

6.  California  Department  of  Food  and 
Agriculture  for  the  use  of  gibberellins  on 
harvested  lemons  to  control  sour  rot; 
June  17. 1991,  to  August  31. 1991. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Susan  Stanton) 

7.  California  Department  of  Food  and 
Agriculture  for  the  use  of  avermectin  B-, 
on  head  lettuce  tc  control  serpentine 
leafminers:  June  7, 1991,  to  December  31. 
1991.  (Libby  Pemberton) 

8.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  en 
tomatoes  to  control  powderj'  mildew; 
June  10. 1991,  to  March  31, 1992.  (Susan 
Stanton) 

9.  Colorado  Department  of  Agriculture 
for  the  use  of  permethrin  on  wheat  to 
control  pale  western  and  army 
cutworms;  June  21, 1991,  to  July  1. 1991. 
Colorado  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

10.  Colorado  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  the  Russian  wheat 
aphid;  June  10, 1991.  to  December  31. 
1991.  Colorado  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

11.  Delaware  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
diseases;  June  21, 1991.  to  June  20. 1992. 
(Susan  Stanton) 

12.  Idaho  Department  of  Food  and 
Agriculture  for  the  use  of  avermectin  Bi 
on  hops  to  control  two-spotted  spider 
mites;  June  1, 1991,  to  September  15, 
1991.  (Jim  Tompkins) 

13.  Indiana  State  Chemist  and  Seed 
Commissioner  for  the  use  of  sethoxydim 
on  mint  to  control  grasses;  June  7, 1991, 
to  August  31. 1991.  (Susan  Stanton) 

14.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
pendimethalin  on  sugarcane  to  control 
itchgrass  and  browntop  panicum;  June  3, 
1991,  to  June  30, 1991.  Louisiana  had 
initiated  a  crisis  exemption  for  this  use. 
(Jim  Tompkins) 

15.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
triclopyr  on  rice  to  control  jointvetch. 
momingglory.  and  alligatorweed;  June 
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20. 1991.  to  August  30. 1991.  Louisiana 
had  initiated  a  crisis  exemption  for  this 
use.  (]im  Tompkins] 

16.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
bromoxynil  on  rice  grown  within  one- 
fourth  mile  of  cotton  and  soybeans  to 
control  hemp  sesbania,  momingglory, 
smartweed,  cocklebur,  and  Texas  weed; 
Jime  20. 1991.  to  August  30, 1991. 
Louisiana  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

17.  Maine  Department  of  Agriculture, 
Food,  and  Rural  Resources  for  the  use  of 
cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle;  fune  17, 1991,  to 
October  31, 1991.  (Libby  Pemberton) 

18.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
sweet  potatoes,  snap  beans,  cucumbers, 
and  summer  squash  to  control  broadleaf 
weeds  and  grasses;  June  13. 1991,  to 
August  31, 1991.  (Libby  Pemberton) 

19.  Mississippi  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
rice  to  control  redstem  and 
momingglory;  June  20, 1991,  to  August 
30, 1991.  Mississippi  had  initiated  a 
crisis  exemption  for  this  use.  (Jim 
Tompkins) 

20.  Mississippi  Department  of 
Agricult\ire  for  the  use  of  bromoxynil  on 
rice  grown  within  one-eighth  mile  of 
cotton  and  soybeans  to  control  hemp 
sesbania.  momingglory.  and  cocklebur 
June  20, 1991,  to  August  30, 1991. 
Mississippi  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

21.  Montana  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  the  Russian  wheat 
aphid;  June  10, 1991.  to  November  1, 
1991.  (Andrea  Beard) 

22.  Montana  Department  of 
Agriculture  for  the  use  of  esfenvalerate 
on  small  grains  (barley,  oats,  and  wheat) 
to  control  cutworms;  June  20, 1991,  to 
July  1, 1991.  Montana  had  initiated  a 
crisis  exemption  for  this  use.  (Andrea 
Beard) 

23.  Nebraska  Department  of 
Agriculture  for  the  use  of  permethrin  on 
wheat  to  control  army  cutworms.  A 
specific  exemption  was  granted  on  Jime 
21, 1991,  but  all  applications  were 
completed  by  Nebraska  under  a  crisis 
declaration  by  May  15, 1991.  (Andrea 
Beard] 

24.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
clomazone  on  sweet  potatoes  to  control 
broadleaf  weeds;  June  10, 1991,  to 
October  31. 1991.  (Libby  Pemberton) 

25.  North  Carolina  Department  of 
Agriculture  for  the  use  of  clomazone  on 
sweet  potatoes  to  control  broadleaf 
weeds;  June  10. 1991.  to  July  15. 1991. 
North  Carolina  had  initiated  a  crisis 


exemption  for  this  use.  (Libby 
Pemberton) 

20.  North  Carolina  Department  of 
Agriculture  for  the  use  of  iprodione  on 
tobacco  to  control  target  spot;  June  20, 
1991,  to  June  30. 1991.  North  Carolina 
had  initiated  a  crisis  exemption  for  this 
use.  (Susan  Stanton] 

27.  Oklahoma  Department  of 
Agriculture  for  the  use  of  permethrin  on 
wheat  to  control  army  cutworms.  A 
specific  exemption  was  granted  on  June 
21. 1991,  but  all  applications  were 
completed  by  Nebraska  under  a  crisis 
declaration  by  March  31. 1991.  (Andrea 
Beard] 

28.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  Bi  on  hops  to 
control  two-spotted  spider  mites;  June  1. 
1991,  to  September  15, 1991.  (Jim 
Tompkins) 

29.  Oregon  Department  of  Agriculture 
for  the  use  of  permethrin  on  red 
raspberries  to  control  weevils;  June  10, 
1991,  to  August  10, 1991.  (Andrea  Beard) 

30.  Tennessee  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
diseases;  June  6, 1991.  to  June  5, 1992. 
(Susan  Stanton] 

31.  Texas  Department  of  Agriculture 
for  the  use  of  chlorothalonil  on 
mushrooms  to  control  verticillium 
diseases;  June  6. 1991,  to  Jime  5, 1992. 
(Susan  Stanton) 

32.  Texas  Department  of  Agriculture 
for  the  use  of  permethrin  on  wheat  to 
control  army  cutworms.  A  specific 
exemption  was  granted  on  June  21. 1991, 
but  all  applications  were  completed  by 
Texas  under  a  crisis  declaration  by 
April  15. 1991.  (Andrea  Beard] 

33.  Texas  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  wheat  to 
control  the  Russian  wheat  aphid.  A 
specific  exemption  was  granted  on  June 
10, 1991,  but  all  applications  were 
completed  by  Texas  under  a  crisis 
declaration  by  May  31, 1991.  (Andrea 
Beard] 

34.  Texas  Department  of  Agriculture 
for  the  use  of  triclopyr  on  rice  to  control 
alligatorweed  and  Texas  weed,  June  20, 
1991,  to  August  30, 1991.  Texas  had 
initiated  a  crisis  exemption  for  this  use. 
(Jim  Tompkins) 

35.  Washington  Department  of 
Agriculture  for  the  use  permethrin  on 
red  raspberries  to  control  weevils;  June 
10. 1991,  to  August  10, 1992.  (Andrea 
Beard) 

36.  Washington  E)epartment  of 
Agriculture  for  the  use  of  avermectin  Bi 
on  hops  to  control  two-spotted  spider 
mites;  June  1. 1991,  to  September  15. 
1991.  (Jim  Tompkins] 

37.  Washington  Department  of 
Agriculture  for  the  use  of  esfenvalerate 
on  cranberries  to  control  black  vine 


weevils;  June  20, 1991.  to  August  31. 
1991.  (Libby  Pemberton] 

38.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  bromoxynil  on 
sweet  com  to  control  broadleaf  weeds; 
June  20. 1991.  to  August  30, 1991.  (Jim 
Tompkins) 

39.  Wyoming  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  the  Russian  wheat 
aphid;  June  10. 1991,  to  December  12, 
1991.  Wyoming  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

40.  United  States  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  exported  oak  logs  to  control 
oak  wilt  in  and  throughout  the  United 
States  at  points  of  export;  June  22, 1991. 
to  June  21, 1992.  (Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on  Jime 
1. 1991,  for  the  use  of  sodium  chlorate  as 
a  desiccant  on  wheat.  This  program  has 
ended.  (Susan  Stanton) 

2.  Arkansas  Office  of  the  Governor  on 
June  7. 1991.  for  the  use  of  clomazone  on 
sweet  potatoes  to  control  broadleaf 
weeds  and  annual  grasses.  This  program 
has  ended.  (Libby  Pemberton) 

3.  Arkansas  State  Plant  Board  on  June 
1, 1991,  for  the  use  of  fomesafen  on  snap 
beans  to  control  common  ragweed, 
jimsonweed,  momingglory,  and 
pigweed.  This  program  has  ended. 
(Susan  Stanton) 

4.  Georgia  Department  of  Agriculture 
on  June  12. 1991,  for  the  use  of  sodium 
chlorate  on  wheat  to  control  weeds. 
This  program  is  expected  to  last  until 
harvest  is  completed.  (Susan  Stanton] 

5.  Kansas  Department  of  Agricidture 
on  June  1, 1991,  for  the  use  of 
nicosulfuron  and  primisulfuron  on  field 
com  to  control  annual  and  pereimial 
grasses.  This  program  has  ended.  (Jim 
Tompkins) 

6.  Michigan  Department  of  Agriculture 
on  June  5. 1991,  for  the  use  of  bifenthrin 
on  strawberries  to  control  sap  beetles. 
This  program  is  expected  to  last  until 
November  1, 1991.  (Jim  Tompkins] 

7.  Mississippi  Department  of 
Agriculture  and  Commerce  on  June  1. 
1991,  for  the  use  of  sodium  chlorate  as  a 
desiccant  on  rapeseed.  This  program  has 
ended.  (Susan  Stanton] 

8.  Montana  Department  of  Agriculture 
on  June  5, 1991,  for  the  use  of  malathion 
on  canola  to  control  flea  beetles.  This 
program  has  ended.  (Jim  Tompkins] 

9.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  on  June  1. 1991,  for  the  use  of 
sethoxydim  on  canola  to  control  foxtail 
grasses.  This  program  has  ended.  (Susan 
Stanton] 
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weevils;  June  20, 1991,  to  August  31. 
1991.  (Libby  Pemberton) 

38.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  bromoxynil  on 
sweet  com  to  control  broadleaf  weeds; 
June  20, 1991,  to  August  30, 1991.  (Jim 
Tompkins] 

39.  Wyoming  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  the  Russian  wheat 
aphid;  June  10. 1991,  to  December  12, 
1991.  Wyoming  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

40.  United  States  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  exported  oak  logs  to  control 
oak  wilt  in  and  throughout  the  United 
States  at  points  of  export;  June  22, 1991, 
to  June  21, 1992.  (Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on  Jime 
1, 1991,  for  the  use  of  sodium  chlorate  as 
a  desiccant  on  wheat.  This  progremi  has 
ended.  (Susan  Stanton) 

2.  Arlcansas  Office  of  the  Governor  on 
June  7, 1991,  for  the  use  of  clomazone  on 
sweet  potatoes  to  control  broadleaf 
weeds  and  annual  grasses.  This  program 
has  ended.  (Libby  Pemberton) 

3.  Arkansas  State  Plant  Board  on  June 
1, 1991,  for  the  use  of  fomesafen  on  snap 
beans  to  control  common  ragweed, 
jimsonweed,  momingglory,  and 
pigweed.  This  program  has  ended. 
(Susan  Stanton) 

4.  Georgia  Department  ol  Agriculture 
on  June  12, 1991,  for  the  use  of  sodium 
chlorate  on  wheat  to  control  weeds. 
This  program  is  expected  to  last  until 
harvest  is  completed.  (Susan  Stanton) 

5.  Kansas  Department  of  Agricultiu« 
on  June  1, 1991,  for  the  use  of 
nicosulfuron  and  primisulfuron  on  field 
com  to  control  annual  and  perennial 
grasses.  This  program  has  ended.  (Jim 
Tompkins) 

6.  Michigan  Department  of  Agriculture 
on  June  5, 1991,  for  the  use  of  bifenthrin 
on  strawberries  to  control  sap  beetles. 
This  program  is  expected  to  last  imtil 
November  1, 1991.  (Jim  Tompkins) 

7.  Mississippi  Department  of 
Agriculture  and  Commerce  on  June  1, 
1991,  for  the  use  of  sodium  chlorate  as  a 
desiccant  on  rapeseed.  This  program  has 
ended.  (Susan  Stanton) 

8.  Montana  Department  of  Agriculture 
on  Jtme  5, 1991,  for  the  use  of  malathion 
on  canola  to  control  flea  beetles.  This 
program  has  ended.  (Jim  Tompkins) 

9.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  on  June  1, 1991,  for  the  use  of 
sethoxydim  on  canola  to  control  foxtail 
grasses.  This  program  has  ended.  (Susan 
Stanton) 
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I  EPA  has  denied  specific  exemption 
Bequests  from  the: 

1.  Texas  Department  of  Agriculture  for 
die  use  of  MVP  Bioinsecticide  on 
cabbage,  broccoli,  and  cauliflower  to 
control  diamondback  moths.  A  notice  of 
solicitation  of  public  comment  published 
in  the  Federal  Register  of  Febmary  13, 
1991  (56  FR  5827);  no  comments  were 
received.  The  Agency  denied  the  request 
because  control  achieved  with  the  use  of 
MVP  is  not  significantly  different  from 
the  control  obtained  by  the  registered 
B  +  products.  Also,  the  data  submitted 
by  the  applicant  did  not  demonstrate 
that  significant  economic  losses  would 
occur  without  the  use  of  MVP.  (Rebecca 
Cool) 

..  Washington  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
asparagus  to  control  thistle.  The  Agency 
has  denied  the  request  because  an 
urgent,  nonroutine  situation  does  not 
exist.  (Susan  Stanton) 

Authority:  7  U.S.C.  136. 
Dated:  November  28. 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-29936  Filed  12-13-91:  8:45  am] 

BILUNG  COOC  6560-SO-F 

[OPP-180853;  FRL  394d-«] 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  10  States  as  listed  below. 
Two  crisis  exemptions  were  initiated  by 
the  Texas  Departments  of  Agriculture. 
These  exemptions  were  issued  during 
the  months  of  July  and  August,  except 
for  one  issued  in  June.  They  are  subject 
to  application  and  timing  restrictions 
and  reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  EPA  has  denied 
exemption  requests  from  the  Oklahoma 
and  Texas  Departments  of  Agriculture. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT! 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail:  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 


number:  Rm.  716.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  (703- 
305-5806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fosetyl- 
aluminum  (Aliette)  on  collard  greens  to 
control  downy  mildew;  July  16, 1991,  to 
July  15, 1992.  (Susan  Stanton) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  hexakis  on 
watermelons  to  control  spider  mites; 
July  17, 1991.  to  October  15, 1991. 
(Andrea  Beard) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  cypermethrin 
on  dry  bulb  onions  to  control  thrips;  July 
5, 1991,  to  September  30, 1991.  (Andrea 
Beard) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
iprodione  on  tobacco  to  control  target 
spot;  July  la  1991,  to  July  31, 1991. 
Florida  had  initiated  a  crisis  exemption 
for  this  use.  (Susan  Stanton) 

5.  Illinois  Department  of  Agriculture 
for  the  use  of  propiconazole  on  seed 
com  to  control  northern  leaf  blight  and 
northen  leaf  spot;  August  5, 1991,  to 
August  31, 1991.  (Jim  Tompkins) 

6.  Minnesota  Department  of 
Agriculture  for  the  use  of  mancozeb  on 
sunfiowers  to  control  sunflower  rust; 
August  9, 1991.  to  August  31, 1991.  (Jim 
Tompkins) 

7.  Minnesota  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
aquatic  sites  to  control  lythrum 
salicaria;  August  9, 1991,  to  December  1, 
1991.  (Jim  Tompkins) 

8.  Montana  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  barley  to 
control  Russian  wheat  aphids;  July  8, 
1991,  to  November  1, 1991.  (Andrea 
Beard) 

9.  North  Dakota  Department  of 
Agriculture  for  the  use  of  propiconazole 
on  oats  to  control  crown  mst  (Puccinia 
Coronatef);  July  5. 1991.  to  July  31, 1991. 
(Jim  Tompkins) 

10.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  and  white 
mold;  August  9, 1991,  to  October  31, 
1991.  (Libby  Pemberton) 

11.  South  Dakota  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
wheat  to  control  cutworms;  July  8, 1991, 
to  December  15, 1991.  South  Dakota  had 
initiated  a  crisis  exemption  for  this  use. 
(Andrea  Beard) 

12.  Texas  Department  of  Agriculture 
for  the  use  of  propiconazole  on  celery  to 
control  early  blight;  August  1991,  to 
April  1992.  (Jim  Tompkins) 

13.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 


strawberries  to  control  root  weevils; 
August  14. 1991,  to  September  30, 1991. 
(Jim  Tompkins) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Texas  Department  of  Agriculture  on 
June  27, 1991,  for  the  use  of  triadimefon 
on  cotton  to  control  cotton  rust.  This 
program  is  expected  to  last  until 
October  31. 1991.  (Susan  Stanton) 

2.  Texas  Department  of  Agriculture  on 
August  1, 1991,  for  the  use  of  cyromazine 
on  peppers  to  control  vegetable 
leafminers.  This  program  is  expected  to 
last  until  July  31, 1992.  (Susan  Stanton) 

EPA  has  denied  specific  exemption 
requests  from  the  Oklahoma  and  Texas 
Departments  of  Agriculture  for  the  use 
of  DCNA  (Botran)  on  peanuts  to  control 
sclerotinia  blight.  The  Agency  has 
denied  the  requests  because  of  the  lack 
of  progress  toward  registration  and  the 
determination  that  the  economic 
situation  appears  less  grave  than  it  was 
previously  thought  to  be.  (Susan 
Stanton) 

Authority:  7  U.S.C.  136. 
Dated:  October  9. 1991. 

Anne  E.  Linduy, 

Acting  Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  91-29937  Filed  12-13-91;  8:45  am] 

BiLUNG  CODE  esaO-SO-F 


[FRL40t3-1] 

Proposed  Administrattve  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  M 
Amended  by  ttie  Superfund 
Amendments  and  Reauthorization  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Request  for  public 

comment. 


1:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  that  a  proposed 
administrative  cost  recovery  settlement 
concerning  the  Eager  Beaver  Lumber 
Company  Superfund  Site  in  Townville, 
Pennsylvania  was  executed  by  the 
Agency  on  October  31, 1991.  The 
settlement  resolves  an  EPA  claim  under 
section  107  of  CERCLA  against  the 
Eager  Beaver  Lumber  Company,  et  al. 
The  settlement  requires  the  settling 
party  to  pay  $213,241.50  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
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will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  comments  received  will  be 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Region  III.  Regional  Docket  Clerk. 
(3RCO0).  841  Chestnut  Building. 
Philadelphia.  PA  19107. 
DATES:  Comments  must  be  submitted  on 
or  before  January  15. 1992. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  U.S.  EPA  Region 
III.  841  Chestnut  Building,  Philadelphia. 
PA.  19107.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Suzanne  Caiming,  U.S.  EPA  Region  III 
Docket  Clerk  (3RC00).  U.S.  EPA  Region 
III.  841  Chestnut  Building.  Philadelphia. 
PA,  19107.  Comments  should  reference 
the  Eager  Beaver  Lumber  Company 
Superfund  Site,  Crawford  County, 
Pennsylvania;  EPA  Docket  No.  III-91- 
68-DC;  and  be  addressed  to  Suzanne 
Canning,  U.S.  EPA  Region  III  Docket 
Clerk,  at  the  above  address. 

KM  FURTHER  INFORMATIOM  CONTACT: 
Pamela  Lazos.  Assistant  Regional 
Counsel.  U.S.  EPA.  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  Telephone:  (215)  597-8504. 

Dated:  December  8, 1991. 
Edwin  B.  Erickaon, 

Regional  A  dministrator.  United  States 
Environmental  Protection  Agency.  Region  III. 
(FR  Doc.  91-29955  Filed  12-13-91:  8:45  am] 

BILUNQ  COOC  <«60-S0-M 


(OPTS-59926;  FRL  4006-5] 

Certain  Chemicals;  Premanufacture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 


receipt  of  3  such  PMN(s)  and  provides  a 

summary  of  each. 

DATES:  Close  of  review  periods: 

Y  92-67.  92-68.     December  17. 1991. 

Y  92-69.     December  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  r.  E- 
545.  401  M  St..  SW..  Washington,  DC. 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y91-«7 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Adipic  acid  and 
phthaHc  anhydride,  polymer  with 
propylene  glycol  hydropentated  coco 
fatty  acid  ester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
1,000,000-2,000,000  kg/yr. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

vta-e* 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Nonandeioc  acid 
estered  with  neopenyl  glycol  and  2- 
ethyl-1-hexanol. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
200,000-400,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat). 

v»a-«e 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Dated:  December  9. 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-29938  Filed  12-13-91;  8:45  am) 
BiLUNO  CODE  esao-so-F 


10*»TS-51779:  FRL  4007-91 

Certain  Chemicals;  Premanufacture 
Notices 

aoency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  31  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  91-1217.     October  9, 1991. 

P  92-232,     January  22, 1992. 

P  92-236,  92-237,  92-238,  92-239,  92- 
240,  92-241,  92-242,  92-243,  92-244,  92- 
245.  92-246.  92-247,  92-248,  92-249.  92- 
250.     February  22. 1992. 

P  92-251.     February  29, 1992. 

P  92-252,     February  22, 1992. 

P  92-253,  92-254,  92-255,  92-256,  92- 
257.  92-258.  92-259.  92-260,  February 
23, 1992. 

P  92-261,  92-262,  92-263.  92-264. 
February  24. 1992. 

Written  comments  by: 

P  91-1217.     September  9. 1991 . 

P  92-232.     December  23. 1991. 

P  92-236.  92-237.  92-238.  92-239.  92- 
240.  92-241.  92-242.  92-243.  92-244,  92- 
245.  92-246.  92-247,  92-248,  92-249,  92- 
250.     January  23, 1992. 

P  92-251,     January  30. 1992. 

P  92-252,     January  23, 1992. 

P  92-253,  92-254,  92-255,  92-256,  92- 
257.  92-258.  92-259,  92-260,     January  24. 
1992. 

P  92-261,  92-262.  92-263.  92-264. 
January  25. 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51779)"  and  the  specific 
PMN  number  should  bp  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  rm.  UlOO,  Washington,  DC, 
20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
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summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  fmal  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  31  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  91-1217.     October  9, 1991. 

P  92-232,     January  22, 1992. 

P  92-236,  92-237,  92-238,  92-239,  92- 
240.  92-241,  92-242,  92-243,  92-244,  92- 
245,  92-246,  92-247,  92-248,  92-249,  92- 
250,     February  22. 1992. 

P  92-251.     February  29, 1992. 

P  92-252,     February  22, 1992. 

P  92-253,  92-254,  92-255.  92-256.  92- 
257.  92-258,  92-259,  92-260,  February 
23, 1992. 

P  92-261,  92-262,  92-263,  92-264, 
February  24, 1992. 

Written  comments  by: 

P  91-1217,     September  9, 1991. 

P  92-232,     December  23, 1991. 

P  92-236.  92-237.  92-238.  92-239.  92- 
240.  92-241.  92-242.  92-243.  92-244,  92- 
245,  92-246,  92-247,  92-248,  92-249,  92- 
250.     January  23. 1992. 

P  92-251,     January  30. 1992. 

P  92-252.     January  23, 1992. 

P  92-253.  92-254,  92-255,  92-256,  92- 
257.  92-258.  92-259.  92-260,     January  24, 
1992. 

P  92-261,  92-262.  92-263.  92-264. 
January  25. 1992. 
ADOflESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51779)"  and  the  specific 
PMN  number  should  b^  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  rm.  UlOO.  Washington,  DC. 
20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 


document  is  available  in  tne  TSCA 
Public  Docket  Office  NE  G004  at  the 
above  address  between  6  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 


f ei-iaiT 

Importer.  Dianal  America.  Inc. 

Chemical.  (S)  1.2- 
Cyclohexanedicarboxylic  acid,  mon(2- 
((2-methyl-l-oxo-2- 
propanyl)oxy)ethyl)oxy)ethyl)ester. 
I   Use/Import.  (S)  Component  of  coating 
kson.  Import  range:  20.000-40.000  kg/yr. 
1   Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/gk  species  (rat).  Acute 
dermal  toxicity;  LDSO  >  2.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
specJes  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Mutagenicity;  negative. 

'    Manufacturer.  Confidential. 

Chemical.  (G)  Metal  alkyl  salicylate. 

Use/Production.  (G)  Additive  for 
engine  oil.  Prod,  range:  Confidential. 


R 92-336 

Manufacturer.  Confidential. 

Chemical.  (S)  Dicyclopentadiene, 
i^clic  codimer,  aromatic  naphtha,  soya 
oil,  fatty  acid  reaction  product. 

Use/Production.  (S)  Printing  ink.  Prod, 
nange:  135,000-225.000  kg/yr. 

P^  92-237 

Importer.  Confidential. 

Chemical.  (G)  Spirocyclic  aikane 
lietone. 

Use/Import.  (S)  Ingredient  of 
fragrance  formulation.  Import  range: 
Confidential. 

J  Toxicity  Data.  Acute  oral  toxicity: 
iD50  43  g/kg  species  (rat).  Acute  dermal 
tloxicity:  LDSO  >  2,000  mg/kg  species 
i(rabbit).  Eye  irritation:  slight  species 
(rabbit).  Mutagenicity;  negative.  Skin 
irritation;  slight  species  (rabbit). 

P  02-239 

Importer.  Confidential. 

Chemical.  (G)  Acrylate  functional 
polyurethane  resin. 

Use/Import.  (G)  Industrial  coating. 
Import  range;  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  43  g/kg  species  (rat).  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg  species 
(rabbit).  Eye  irritation;  slight  species 
(rabbit).  Mutagenicity;  negative.  Skin 
irritation:  slight  species  (rabbit). 

P 92-299 

Importer.  Confidential. 
Chemical.  (G)  Diphenate. 
Use /Import.  (G)  Dispersive  use. 
Import  range;  Confidential. 

f 93-249 

Manufacturer.  Confidential. 


Chemical.  (G)  Aluminum(ethyl  3- 
oxobutanoato-Ol,03)bi8(2-propanola)-, 
(T-4)-reaction  products  with  alcohols, 
Cn-Ci4-rich.  and  [^enolic  resin. 

Use/Production.  (S)  Intermediate  for 
manufacture  of  ink  vehicles.  Prod,  range; 
Confidential. 

P 92-241 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  1,362,000- 
2.270.000  kg/yr. 

P 92-242 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range;  1.362.000- 
2.270.000  kg/yr. 

P  92-243 

Manufacturer.  Confidential. 

Chemical.  (G)  Diene  copolymers. 

Use/ Production.  (G)  General  purpose 
liquid  elastomer.  Prod,  range; 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LDSO  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2  g/kg  species 
(rabbit).  Eye  irritation;  slight  species 
(rabbit).  Mutagenicity;  negative.  Skin 
irritation:  negligible  species  (rabbit). 

P  93-344 

Manufacturer  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellularly  diuing  growth  under 
controlled  conditions  in  a  fennenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range; 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 


The  results  are  acute  oral  toxicity  LDSO 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LDSO  is  >  2020  mg/kg  in 
rabbits:  acute  pulmonary  toxicity  LDSO 
is  >  10  X  10"  cells/ animal  in  rats;  acute 
intravenous  toxicity  LDSO  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits:  minimal  eye 
irritantion  in  rabbits:  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release /disposal  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P 93-349 

Manufacturer  Mycogen  Corporation. 
Chemical  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use /Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accimiulate  delta  endotoxin 
intracellularly  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  acti\ity.  Prod,  range; 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LDSO 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LDSO  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LDSO 
is  >  10  X  lO**  cells/animal  in  rats;  acute 
intravenous  toxicity  LDSO  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits:  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  93-249 

Manufacturer  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
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strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellulariy  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LX)50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
is  >  10  X  10'"  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

Pta-247 

Manufacturer.  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellulariy  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 


toxicity  LD50  is  >  2020  mg/kg  in 
rabbits:  acute  pulmonary  toxicity  LD50 
is  >  10  X 10**  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  92-a4« 

Manufacturer  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellulariy  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
is  >  10  x  10"  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  93-249 

Manufacturer  Mycon  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 


Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellulariy  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
is  >  10  x  10'"  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  92-250 

Manufacturer.  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellulariy  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
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Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellularly  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
is  >  10  x  10'*  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  92-250 

Manufacturer.  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use /Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellularly  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  PMN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LX)50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 


is  >  10  x  10"*  cells/animal  in  rats;  acute 
intravenous  toxicity  LD50  is  >  10'  cells 
per  animal  in  rats;  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
I  the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed 

P  Q2-2S1 

Manufacturer.  Mycogen  Corporation. 

Chemical.  (G)  Eight  Pseudomonas 
fluorescens  strains,  each  strain  is 
modified  to  contain  a  delta  endotoxin 
gene.  Four  strains  have  a  delta 
endotoxin  gene  from  Bacillus 
thuringiensis  variety  kurstaki  and  four 
strains  have  the  delta  endotoxin  gene 
from  Bacillus  thuringiensis  morrisoni 
variety  son  diego. 

Use/Production.  (S)  The  PMN 
microorganisms  are  agricultural 
pesticide  intermediates  that  produce 
and  accumulate  delta  endotoxin 
intracellularly  during  growth  under 
controlled  conditions  in  a  fermenter. 
Encapsulated  delta  endotoxins  are 
protected  from  the  elements  and  have 
extended  residual  activity.  Prod,  range: 
Confidential. 

Exposure.  Workers  who  maintain  and 
process  cultures  of  the  microorganisms 
in  the  production  areas. 

Toxicity  Data.  Pathological  and 
toxicologic  studies  were  conducted  to 
evaluate  health  effects  in  mammals  with 
two  of  the  eight  F^IN  strains.  These 
studies  were  conducted  with  modified 
microorganisms  that  had  been  killed. 
The  results  are  acute  oral  toxicity  LD50 
is  >  5050  mg/kg  in  rats;  acute  dermal 
toxicity  LD50  is  >  2020  mg/kg  in 
rabbits;  acute  pulmonary  toxicity  LD50 
is  >  10  X 10"  cells/animal  in  rats;  acute 
intravenous  toxicity  UD50  is  >  10'  cells 
per  animal  in  rats:  not  a  primary  dermal 
irritant  in  rabbits;  minimal  eye 
irritantion  in  rabbits;  and  slight 
sensitizer  in  guinea  pigs. 

Environmental  release/disposal.  At 
the  end  of  the  growth  process  and  prior 
to  their  removal  from  the  fermenter,  the 
cells  are  killed  and  fixed. 

P  S2-2Sa 

Manufacturer.  Confidential. 

Chemical.  (S)  An  isophthalic  acid, 
adipic  acid,  neopentyl  glycol,  1,6 
hexanediol.  trimethylol  propane 
polyester  reacted  with  a  methoxy 
functional  methyl  phenylpolysiloxane 
silicone. 

Use/Production.  (S)  Paint  component. 
Prod,  range  120,000-180.000  kg/yr. 


pta-ass 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Proprietary  modified 
carboxylated  styrene  butadiene 
polymer. 

Use/Production.  (S)  Latex  binder  for 
polyester  fibers.  Prod,  range: 
Confidential. 

p  M-aM 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (C)  Proprietary  modified 
carboxylated  styrene  butadiene 
polymer. 

Use/Production.  (S)  L,atex  binder  for 
polyester  fibers.  Prod,  range: 
Confidential. 

p 9a-a8s 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Proprietary  modified 
carboxylated  styrene  butadiene 
polymer. 

Use/Production.  [S]  Latex  binder  for 
polyester  fibers.  Prod,  range; 
Confidential. 

p aa-ase 

Manufacturer  Confidential. 

Chemical.  (G)  Poly(butadiene) 
copolymer  latex. 

Use/Production.  (G)  Additive  in 
coating  composition.  Prod,  range: 
20.000-200,000  kg/yr. 

P 92-aS7 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly(butadiene) 
copolymer  latex. 

Use/Production.  (G)  Additive  in 
coating  composition.  Prod,  range: 
20.000-200.000  kg/yr. 

p  9a-aM 

Manufacturer  Milliken  &  Company. 

Chemical.  (G)  Polyoxyalkaline  acetate 
ester. 

Use/Production.  [G]  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-259 

Manufacturer  Milliken  &  Company. 

Chemical  (G)  Substituted 
polyoxyalkalene-M-toluidine. 

Use/Production.  [G]  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-260 

Manufacturer  Milliken  ft  Company. 
Chemical  [G]  Polymeric  colorant. 
Use/Production.  (G)  Colorant.  Prod. 
range:  Confidential. 

P  93-261 

Importer  Henkel  Corporation. 
Chemical.  [G]  Alkyl  glycerides. 


Use/Import.  (G)  Plastic  additive, 
import  range:  Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
1X150  >  100  mg/1  species  (golden  orfe) 

p 9a-a6a 

Importer  Henkel  Corporation. 

Chemical.  (G)  Alkyl  glycerides. 

Use/Import.  [G]  Plastic  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
LC50  >  100  mg/1  species  (golden  orfe). 

P  92-263 

Importer  Confidential. 

Chemical.  (G)  Phenol.  1-phenylethyl; 
phenol,  bis(l-phenylethyl)-;  phenol.2.4.6- 
tris(l-phenylethyl)-.:  oxirane. 

Use/Import.  (S)  Surfactant  for  durable 
water  repellant  articles  Import  range: 
Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
LC50  2.8  ppm  48H  species  (brocade 
carp). 

p  9a-a64 

Importer  Confidential. 

Chemical.  (G)  Adipic  acid  polymer. 

Use/Import.  (S)  Binder  for  glass  fiber. 
Import  range:  3,000-60,000  kg/yr. 

Dated:  Decembei  9.  1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

(FR  Doc.  91-29939  Filed  12-13-91;  8:45  amj 

MUJNO  CODE  (SaO-Sft-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service  Implementation 
Subcommittee  Meeting 

[DA  91-1520]  v., 

December  10. 1991 

January  28, 1992. 10:30  a.m.. 
Commission  Meeting  Room  (room  856). 
1919  M  Street,  NW..  Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction. 

2.  Minutes  of  Last  Meeting. 

3.  Report  of  Working  Party  1.  Policy 
and  Regulation. 

4.  Report  of  Working  Party  2. 
Transition  Scenarios. 

5.  General  Discussion. 

6.  Other  Business. 

7.  Date  and  Ixycation  of  Next  Meeting. 

8.  Adjournment. 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
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the  Implementation  Subcommittee 
Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  George 
Vradenburg  III  at  (213)  203-1334,  Dr. 
James  J.  Tietjen  at  (609)  734-2237,  or 
Gina  Harrison  at  (202)  632-7792. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-29921  Filed  12-13-91;  8:45  am) 

WUJNa  COOE  •712-01-M 

[Gen  Docket  No.  90-119;  DA  91-1488] 

Private  Land  MoMla  Radio  S«rvic«s; 
Florida  PubNc  Safety  Plan  Amendment 

AQENCY:  Federal  Communications 

Commission. 

ACTKM:  Notice. 

summary:  The  Chief,  Private  Radio 

Bureau  and  the  Chief  Engineer  released 

this  Order  amending  the  Public  Safety 

Radio  Plan  for  Florida  (Region  9).  As  a 

result  of  accepling  the  amendment  for 

the  Plan  for  Region  9.  the  interests  of  the 

eligible  entities  within  the  region  will  be 

furthered. 

EFFECTIVE  DATE:  December  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 

Policy  and  Planning  Branch,  (202J  632- 

6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  November  25, 1991. 
Released:  December  5, 1991. 
By  the  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Chief, 
Spectrum  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Florida  (Region  9]  PubUc 
Safety  Plan  (Plan)  on  May  10. 1990,  FCC 
Red  3067  (1990). 

2.  By  letter  dated  September  13, 1991. 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would  revise 
the  current  channel  allotments  to 
correspond  to  its  current  database  and 
update  tables  contained  in  the  plan.  The 
Commission  placed  the  letter  on  Public 
Notice  for  comments,  56  FR  49183 
(September  27, 1991),  and  received  no 
comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  9  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

a.  Accordingly,  it  is  Ordered.  That  the 
Public  Safety  Radio  Plan  for  Florida 


(Region  9)  is  Amended,  as  set  forth  in 
the  Region's  letter  of  September  13, 1991. 
This  Amendment  is  effective 
immediately. 

Federal  Communications  Commission. 
Richard  |.  Shib«n, 

Chief,  Land  Mobile  8- Microwave  Division. 
(FR  Doc.  91-29924  Filed  12-1*-91:  8:45  am] 

BHXMG  COOE  t712-01-M 


Low  Power  Television  and  Television 
Translator  Filing  Window  From 
February  10, 1992,  Throogti  February 
14, 1992 

AQENCY:  Federal  Communications 

Commission. 

action:  Notice  of  filing  window. 

SUMMARY:  This  action  gives  notice  of  an 
application  filing  window  for  the 
tendering  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations.  The  Hling  window 
will  be  subject  to  certain  geographic 
restrictions  on  the  filing  of  applications 
for  new  low  power  television  and 
television  translator  station  construction 
permits.  This  notice  sets  forth  the 
geographic  restrictions  and  the  filing 
procedures,  including  when  and  where 
to  file  and  the  applicable  application 
form  to  be  used,  and  information 
concerning  application  Hling  fees. 
DATES:  February  10, 1992.  through 
February  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Keith  A.  Larson  or  Molly  Fitzgerald.  Low 
Power  Television  Branch,  Mass  Media 
Bureau  (202)  632-3894. 
SUPPUEMENTARY  INFORMATION: 
Released:  December  9, 1991. 

Commencing  February  10, 1992,  and 
continuing  to  and  including  February  14, 
1992,  the  Commission  will  permit  the 
filing  of  apphcations  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations.  All  of  these 
applications  must  be  filed  at  the 
Pittsburgh,  Pennsylvania  locations 
specified  herein. 

This  filing  window  is  subject  to 
geographic  restrictions  on  the  filing  of 
applications  for  new  station 
construction  permits.  The  Commission 
will  permit  only  new  station 
applications  that  specify  transmitting 
antenna  site  coordinates  (geographic 
latitude  and  longitude)  located  more 
than  161  kilometers  (100  miles)  from  the 
reference  coordinates  of  the  cities  listed 
in  Attachment  I  to  this  Notice.  These 
restrictions  are  necessitated  by  the 


Commission's  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  around  these 
metropolitan  areas.' 

Applications  for  new  stations  that 
specify  sites  within  the  restricted  areas, 
except  as  provided  below,  will  be 
considered  unacceptable  for  filing  and 
will  be  returned  to  applicants  without 
refund  of  any  fee  required  to  be 
submitted  with  their  applications.  The 
Commission  will  consider  requests  for 
waiver  of  the  geographic  restrictions 
based  on  terrain  shielding.  Such  waivers 
will  be  granted  only  in  cases  where 
applicants  demonstrate  that  their 
proposed  facilities  are  completely 
shielded  by  terrain  barriers  from  the 
applicable  television  market  areas.*  The 


'  In  1987,  the  Commisaion  imposed  a  freeze  on 
full-service  television  applications  and  allotments  in 
the  vicinity  of  these  urban  areas.  52  FR  28346  [July 
29. 1987).  This  freeie  did  not  apply  to  low  power  TV 
and  TV  translator  applications.  Ttie  Comminaion 
then  reasoned  that,  tiecause  of  their  secondary 
status,  continued  authorizations  of  these  stations 
would  not  restrict  its  spectrum  planning  options  in 
the  ATV  proceeding.  See  also  First  Report  and 
Order  in  the  ATV  proceeding,  MM  Docket  No.  87- 
268,  5  FCC  Red  5827  (1990).  Since  then,  however, 
numerous  low  power  TV  and  TV  translator  stations 
have  been  authorized  in  and  around  these  urban 
areas:  areas  for  which  available  broadcast  spectrum 
for  future  ATV  systems  is  most  limited.  It  is 
possible  that  some  of  these  secondary  stations  may 
be  displaced  in  channel  if  and  when  the  spectrum  is 
needed  by  full^ervice  TV  stations  for  ATV'  use.  The 
restriction  against  additional  new  stations  in  and 
around  these  urban  ureas  is  intended  to  minimize 
the  extent  to  which  low  power  TV  and  TV 
translator  service  to  the  public  may  l>e  disrupted.  In 
this  regard,  low  power  TV  and  TV  translator 
stations  continue  to  have  secondary  status  with 
regard  to  the  introduction  of  ATV  service.  The 
geographic  restrictions  herein  are  compar,)ble  to 
those  imposed  in  the  1987  television  freeze:  taking 
into  account  the  tj'pical  differences  in  levels  of  full- 
service  TV  and  low  power  TV  station  operating 
power. 

*  Through  this  extension  of  the  Commission's 
policy  on  terrain  shielding  (See  Policy  Statement.  3 
FCC  Red  2664.  reconsideration  granted  in  part.  3 
FCC  Red  7105  (1988)).  opportunities  will  not  be 
foreclosed  for  additional  low  power  TV  and  TV 
translator  service  in  locales  that  are  completely 
insulated  from  the  applicable  urban  TV  markets  due 
to  substantial  terrain  obstructions:  for  example, 
large  mountain  ranges  in  the  Western  States. 
Requests  for  terrain-related  waivers  must  be 
supported  by  detailed  profiles  of  the  terrain  in  all 
pertinent  directions  toward  the  applicable  urban 
market  areas.  Profiles  should  be  prepared  in 
accordance  with  the  guidelines  given  in  the 
Commission's  terrain  Policy  Statement.  In  the 
context  of  geographic  filing  restrictions,  the  scope  of 
terrain  shielding  waivers  will  not  be  limited  to  those 
apphcations  that  are  not  mutually  exclusive  with 
other  applications.  Prospective  applicants  are 
cautioned  that  such  waivers  will  not  be  granted  in 
cas^s  where  proposed  facilities  are  only  partially 
shielded  from  the  Usted  market  areas  or  in  casM  of 
marginal  terrain  shielding:  for  example,  due  to 
rolling  hills. 
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Commission's  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  around  these 
metropolitan  areas.' 

Applications  for  new  stations  that 
specify  sites  within  the  restricted  areas, 
except  as  provided  below,  will  be 
considered  unacceptable  for  filing  and 
will  be  returned  to  applicants  without 
refund  of  any  fee  required  to  be 
submitted  with  their  applications.  The 
Commission  will  consider  requests  for 
waiver  of  the  geographic  restrictions 
based  on  terrain  shielding.  Such  waivers 
will  be  granted  only  in  cases  where 
applicants  demonstrate  that  their 
proposed  facilities  are  completely 
shielded  by  terrain  barriers  from  the 
applicable  television  market  areas. '^  The 
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'  In  1987,  the  Commisaion  imposed  a  freeze  on 
full-service  television  applications  and  allotments  in 
the  vicinity  of  these  urban  areas.  52  FR  28346  (July 
29. 1987).  This  freeze  did  not  apply  to  low  power  TV 
and  TV  translator  applications.  Ttie  Commission 
then  reasoned  that,  because  of  their  secondary 
status,  continued  authorizations  of  these  stations 
would  not  restrict  its  spectrum  planning  options  in 
the  ATV  proceeding.  See  also  First  Report  and 
Order  in  the  ATV  proceeding,  MM  Docket  No.  87- 
268.  5  FCC  Red  5627  (1990).  Since  then,  however, 
numerous  low  power  TV  and  TV  translator  stations 
have  been  authorized  in  and  around  these  urban 
areas:  areas  for  which  available  broadcast  spectniin 
for  future  ATV  systems  is  roost  limited.  It  is 
possible  that  some  of  these  secondary  stations  may 
be  displaced  in  channel  if  and  when  the  spectrum  is 
needed  by  full-service  TV  stations  for  ATV'  use.  The 
restriction  against  additional  new  stabons  in  and 
around  these  urban  ureas  is  intended  to  minimize 
the  extent  to  which  low  power  TV  and  TV 
translator  service  to  the  public  may  be  disrupted.  In 
this  regard,  low  power  IV  and  TV  translator 
statiotu  continue  to  have  secondary  status  with 
regard  to  the  introduction  of  ATV  service.  The 
geographic  restrictions  herein  are  comparable  to 
those  imposed  in  the  1987  television  freeze:  taking 
into  account  the  typical  differences  in  levels  of  full- 
service  TV  and  low  power  TV  station  operating 
power. 

*  Through  this  extension  of  the  Commission's 
policy  on  terrain  shielding  (See  Policy  Statement.  3 
FCC  Red  2664,  reconsideration  granted  in  part,  3 
FCC  Red  7105  (1988)),  opportunities  will  not  be 
foreclosed  for  additional  low  power  TV  and  TV 
translator  service  in  locales  that  are  completely 
insulated  from  the  applicable  urban  TV  markets  due 
to  substantial  terrain  obstructions:  for  example, 
large  mountain  ranges  in  the  Western  States. 
Requests  for  terrain-related  waivers  must  be 
supported  by  detailed  profiles  of  the  terrain  in  all 
pertinent  directions  toward  the  applicable  urban 
market  areas.  Profiles  should  be  prepared  in 
accordance  with  the  guidelines  given  in  the 
Commission's  terrain  Policy  Statement.  In  the 
context  of  geographic  filing  restrictions,  the  scope  of 
terrain  shielding  waivers  will  not  be  limited  to  those 
apphcations  that  are  not  mutually  exclusive  with 
other  applications.  Prospective  applicants  are 
cautioned  that  such  waivers  will  not  be  granted  in 
cas°s  where  proposed  facilities  are  only  partially 
shielded  from  the  listed  market  areas  or  in  caia*  of 
marginal  terrain  shielding:  for  example,  dua  to 
rolling  hills. 


ipectrum  requirements  for  ATV  systems 

riiW  weigh  heavily  against  the  granting 
f  requests  for  waiver  of  the  restrictions 
based  on  reasons  other  than  terrain 
shielding. 

I   Geographic  restrictions  will  not  apply 
(o  the  filing  of  applications  for  major 
changes  in  authorized  facilities  or  in 
Construction  permit  applications  now 
ending  at  the  Commission.  Major 
:hange  applications  may  be  filed  in  this 
.indow  for  all  station  locations.' 
No  more  than  five  (5)  applications  for 
pew  low  power  television  or  television 
translator  stations  may  be  tendered  for 
filing  by  any  applicant,  or  by  any 
Individual  or  entity  having  an  interest  of 
ne  percent  (1%)  or  greater  in  any 
pplicant(s]  filing  in  the  February  10- 
ebruary  14, 1992,  window.  This 
striction  does  not  apply  to  major 
change  applications. 

All  applications  must  be  "complete 
and  sufficient"  when  tendered  for  filing, 
in  accordance  with  section  73.3564  of 
the  Commission's  Rules.  As  noted 
below,  a  fee  of  $425.00  must  accompany 
each  application.  Further,  applicants 
filing  during  this  window  period  must 
use  the  February  1988  edition  of  FCC 
Form  346.  ■•  See  53  Fed.  Reg.  15225  (April 
28, 1988].  Applicants  required  to  pay  and 
submit  a  fee  with  their  applications 
|must  complete  and  attach  to  their 
original  applications  the  fee  processing 
form  (FCC  Form  155).  Applications  filed 
on  obsolete  editions  of  Form  346  or, 
where  applicable,  omitting  the  form  155 
will  be  returned  as  defective  and 
unacceptable  for  filing.  FCC  Forms  346 
and  155  can  be  obtained  by  calling  the 
FCC's  Forms  Distribution  Center  at 
Telephone  No.  (202)  632-FORM  and 
leaving  your  request  on  the  answering 
machine  provided  for  this  purpose. 
In  this  window  application  filing 
process,  the  Commission  will  utilize  the 
facilities  of  a  Treasury  Department 
lockbox  bank.  Window  application 
filings  can  be  made,  either  by  mail  or  in 
person,  at  the  following  locations  only: 
If  mailed — ^Federal  Communications 
Commission,  Low  Power  Television 


*  The  need  for  maior  changes  in  authorized 
facilities  often  is  compelled  by  unforeseen  and 
unavoidable  circumstances,  such  as  the  loss  or 
unsuitability  of  a  station's  antenna  site.  Commission 
authorization  of  such  changes  may  be  vital  to 
preserving  an  existing  low  power  TV  or  TV 
translator  service.  Allowance  for  major  changes 
also  will  facilitate  the  construction  and  operation  of 
unbuilt  and  planned  stations  for  which  considerable 
resources  may  have  been  expended.  Fairness 
dictates  that  station  projects  now  underway  be 
given  the  opporiunity  to  be  completed. 

*  OMB  has  approved  a  revised  Form  346. 
However,  since  the  revised  form  is  not  yet 
available,  the  February  1968  edition  of  Form  SM 
remains  in  use. 


Window  Filing,  P.O.  Box  358992, 
Pittsburgh,  PA  15251-5992. 

If  hand-delivered — Federal 
Communications  Commission,  Low 
Power  Television  Window  Filing,  c/o 
Mellon  Bank,  One  Mellon  Bank  Center. 
500  Gram  Street,  Pittsburgh,  PA  15258. 
Attn:  Wholesale  Lockbox  Shift 
Supervisor. 

Mailed  applications  must  be  actually 
received  no  later  than  Februarj'  14, 1992. 
Hand-carried  or  couriered  applications 
can  be  delivered  at  the  One  Mellon 
Bank  Center  location  at  any  time  daring 
the  window  period  up  through  11:59  p.m. 
on  Friday,  Februarj  14. 1992. 
Submissions  tendered  after  ii:59  p  m.  on 
Friday,  Februarj  14, 1992.  will  not  be 
accepted.  Detailed  instructions  to  get  to 
this  location  are  included  in  this  Public 
Notice  as  Attachment  II. 

Caution:  One  Mellon  Bank  Center  is 
not  the  customary  address  foi  filing 
applications  requiring  a  fee.  This 
location  has  been  established  to 
accommodate  this  filing  window.  Do  not 
deliver  Low  Power  Television/ 
Television  Translator  window 
applications  to  any  other  location! 

"These  applications  will  not  be 
accepted  at  any  other  Mellon  Bank 
Center  facility.  Window  application 
filings  will  not  be  accepted  at  the  offices 
of  the  Federal  Communications 
Commission  in  Washington,  DC. 

An  original  and  two  copies  of  the 
application  and  all  required  exhibits 
must  be  filed.  To  facilitate  the  initial 
processing  of  these  applications,  all 
applicants  are  requested  to  enclose  in  a 
single  envelope  the  original  and 
duplicate  copies  of  the  application,  with 
each  duplicate  copy  clearly  denoted  by 
the  applicant.  Where  more  then  one  new 
station  or  major  change  application  is 
being  filed,  separate  envelopes 
enclosing  the  individual  application  (/,e,, 
an  original  and  two  copies)  can  be 
mailed  in  a  single  package.  Receipts  will 
not  be  provided  by  the  lockbox  bank 
facility.  However,  for  mailed  window 
application  filings,  a  "return  copy"  of 
the  application  can  be  furnished 
provided  the  applicant  clearly  identifies 
the  "return  copy"  and  attaches  to  it  a 
stamped,  self-addressed  envelope.  For 
hand-carried  or  couriered  applications 
delivered  to  the  One  Mellon  Bank 
Center  location,  bank  personnel,  if 
requested  in  person,  will  date  stamp  as 
received  a  proffered  copy  of  the 
application  and  return  it  to  the 
requester.  Only  one  piece  of  paper  per 
individual  application  (i.e.,  an  original 
and  two  copies)  will  be  stamped  for 
receipt  purposes, 

Generally,  applicants  seeking  to 
construct  a  new  low  power  television  or 


television  translator  station  or  to  make  a 
major  change  in  the  facilities  of  en 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing  of 
the  application.  A  separate  fee  payment 
of  $425.00,  attached  (but  not  stapled)  to 
the  fee  processing  form  (FCC  Form  155) 
of  each  original  application,  must  be 
submitted  for  each  new  station  or  major 
change  application  filed  during  this 
window.  Applicants  required  to  submit 
the  fee  processing  form  are  instructed  to 
enter  "MOL"  as  the  Fee  Type  Code  in 
response  to  Colurrn  (A)  of  section  I  of 
that  form.  The  Fee  Multiple  for 
applicants  in  this  low  power  television 
window  is  "0001"  and  that  number 
should  be  entered  in  Column  (B).  section 
I,  FCC  Form  155.  A  single  fee  payment 
for  multiple  applications  will  not  be 
accepted. 

Payment  of  the  required  fee  can  be 
made  hy  check,  bank  draft  or  money 
order  payable  to  the  Federal 
Commimications  Commission, 
denominated  in  U.S.  dollars,  and  drawn 
upon  a  U.S.  financial  institution.  No 
postdated,  altered  or  third-party  checks 
will  be  accepted.  Do  not  send  cash 
Applications  submitted  without  a 
required  fee  processing  form,  with 
insufficient  or  inappropriate  payments, 
or  without  any  payments  will  be 
dismissed  and  returned  to  the  apphcant 
without  processing.  See  5  1 1107  of  the 
Commission's  Rules.  Following  the  fee 
review  process,  applications  that  are 
found  to  be  patently  defective,  not 
"complete  and  sufficient."  or  filed  on  an 
obsolete  edition  of  the  FCC  Form  346 
will  be  rejected  and  returned  to  the 
applicant. 

Governmental  entities  are  exempt 
from  the  $42500  fee  As  defined  by  the 
Commission's  rules,  governmental 
entities  include  "any  possession,  state, 
city,  county,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs."  Also 
exempted  from  this  fee  are 
noncommercial  educational  FM  and  full- 
service  television  broadcast  station 
licensees  seeking  to  make  major 
changes  in  the  facilities  of  their  existing 
low  power  television  or  television 
translator  stations  or  to  construct  new 
low  power  television  or  television 
translator  stations,  provided  those 
stations  operate  or  will  be  operated  on  a 
noncommercial  educational  basis,  A 
Ucensee  or  permittee  of  a  low  power 
television  or  television  translator 
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station,  which  is  filing  a  major  change 
application  and  which  earlier  obtained 
either  a  fee  refund  because  of  a  NTIA 
facilities  grant  for  that  station  or  a  fee 
waiver  because  of  demonstrated 
comphance  with  the  eligibility  and 
service  requirements  of  section  73.621  of 
the  Commission's  Rules,  is  similarly 
exempt  from  payment  of  the  $425.00  fee. 
See  section  1.1112  of  the  Commission's 
Rules.  To  avail  itself  of  any  fee 
exemption  an  applicant  must  indicate  its 
eligibility  by  checking  the  most 
appropriate  box  on  page  1  of  FCC  Form 
340  (February  1988  edition).  Fee  exempt 
low  power  television/television 
translator  window  applications  must 
also  be  Hied  in  Pittsburgh.  For  fee- 
exempt  applicants  only,  a  Form  155  need 
not  be  submitted. 

For  further  information  concerning  the 
filing  window,  contact  Keith  A.  Larson 
or  Molly  Fitzgerald,  Low  Power 
Television  Branch,  Mass  Media  Bureau 
at  Telephone  No.  (202)  632-3894. 

Federal  Communications  Commission. 
Donna  R.  S«aicy. 

Secretary. 

Attachment  I 

Reference  Coordinates  for  Areas 
l^*ot  eugible  for  new  station  appu- 
CATiONS  (Source  of  Coordinates: 
Section  76.53  of  FCC  Rules) 


Reference  Coordinates  for  Areas 
Not  Eugible  for  New  Station  Appu- 
CATiONS  (Source  of  Coordinates: 
Section  76.53  of  FCC  Rules)— Con- 
tinued 


(Degreea-minutes-seconds) 

UMuiB 

Longitude 

N«w  Yortt,  NY 

40-45-06 
34-03-15 
41-52-28 
39-56-58 
37-46-39 
42-21-24 
42-19-48 
32-47-09 
32-44-55 
38-53-51 
29-45-26 
41-29-51 
40-26-19 
47-36-32 
47-14-59 
25-46-37 
33-45-10 
44-58-57 
44-56-50 
27-56-58 
27-46-18 
38-37-45 
39-44-58 
38-34-57 
37-57-30 
39-46-07 
41-46-12 
41-18-25 
45-31-06 
43-02-19 
39-06-07 
39-04-56 
35-13-44 
36-0»-33 
39-57-47 

73-59-39 

L09  Anoel«t.  CA.._ 

Chicago,  IL 

118-14-28 
87-38-22 

Ptnladetphia.  PA 

75-09-21 

San  Francisco,  CA. 

Boston,  MA 

Detroit.  Ml 

OaNas,  TX  * 

122-24-40 
71-03-25 
83-02-57 
96-47-37 

Ft  Worth.  TX* 

Washington.  DC.._ 

Houston.  TX 

Ctevatand,  OH 

Pittsborgh,  PA 

Saattla,  WA  * 

Tacoma.  WA  * 

97-19-44 
77-00-33 
95-21-37 
81-41-50 
80-00-00 
122-20-12 
122-2fr-15 

Miami,  FL 

Atlanta,  GA 

80-11-32 
84-23-37 

Minneapolis.  MN  * 

93-15-43 

Si  Paul,  MN  * 

93-05-11 

Tampa,  FL  • 

St  Petersburg,  FL  * 

Sam;  Lows.  MO  ..„ _. 

Denver,  CO „„ 

Sacranento,  CA  * 

82-27-26 

82-38-16 

90-12-22 

104-59-22 

121-29-41 

Stockton,  CA  • 

121-17-16 

Indianapotia.  IN 

86-09-46 

Hartfor«t  CT  • 

New  Hav*i,  CT  * 

72-40-49 
72-55-30 

Portland,  OR 

122-40-35 

Milwaukee,  Wl 

Ctfxanfiati.  OH 

Kansas  City.  MO 

Chaflofle.  MO 

87-54-15 
84-30-36 
94-35-20 
80-50-45 

NashviUe,  TN 

86-46-56 

Columbus,  OH 

83-00-17 

(Degrees^minutes-aeconds) 

Longitude 

New  Orleans,  LA 

29-56-53 

90-04-10 

'City  is  part  o(  a  hyptienated  television  market. 

Attachment  II 

Directions  to  One  Mellon  Bank  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79:  Proceed  east 
on  Parkway  (Interstate  279)  towards 
downtown  Pittsburgh.  Go  through  the 
Fort  Pitt  timnels  and  across  the  Fort  Pitt 
Bridge.  Follow  signs  to  Parkway  East 
(Monroeville).  Travel  approximately  Vi 
of  a  mile  to  the  Grant  Street  Exit  (Exit 
3),  Proceed  on  Grant  Street  to  One 
Mellon  Bank  Center,  The  street  address 
is  500  Grant  Street.  Enter  building  at 
designated  entrance  and  follow  signs. 

From  Pennsylvania  TtuTipike:  Take 
Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  street  to  One  Mellon  Bank  Center, 
The  street  address  is  500  Grant  Street. 
Enter  building  at  designated  entrance 
and  follow  signs. 

Parking:  Parking  is  available  in 
several  parking  garages  which  are 
within  two  blocks  of  One  Mellon  Bank 
Center.  Chatham  Garage  is  located  on 
Fifth  Avenue;  and  Mellon  Square 
Garage  is  on  Sixth  Avenue  (across  from 
the  Alcoa  Building).  There  is  also  a 
loading  area  located  behind  One  Mellon 
Bank  Center  on  Ross  Street. 

[PR  Doc.  91-29925  Filed  12-13-91;  8:45  am] 

BIUJNO  CODE  8712-01-«l 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  91-56] 

American  Commercial  Barge  Line  Co., 
et  al.  V.  South  Louisiana  Port 
Commission;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  American  Commercial  Barge  Line 
Co.,  American  River  Transportation  Co., 
Cargill  Marine  &  Terminal,  Inc., 
Conticarriers  and  Terminals,  Inc.,  Dixie 
Carriers,  Inc.,  Hollywood  Marine,  Inc., 
Ingram  Barge  Co.,  Marine  Equipment 
Management  Corp.,  National  Marine, 
Inc.,  Orgulf  Transport  Co.,  Riverway 
Company,  and  the  Valley  Line  Co. 
("Complainants")  against  The  South 


Louisiana  Port  Commission 
("Respondent")  was  served  December 

10. 1991.  Complainants  allege  that 
Respondent  engaged  in  violations  of 
sections  16  and  17  of  the  Shipping  Act, 
1916,  46  U.S.C.  app.  816  and  817  (sic)  and 
section  9  (sic)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1709,  by  imposing 
fees  that  were  unrelated  to  benefits 
conferred  and  that  were  unjustly 
discriminatory  in  favor  of  local  interests. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  with  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  December 

10. 1992,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  April  9, 
1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc,  91-29918  Filed  12-13-91;  8:45  amj 

BUUNQ  COOC  6730-01-11 


FEDERAL  RESERVE  SYSTEM 

Southlrust  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
tmder  section  3  of  the  Bank  Holding 
Company  Act  (12  U,S.C.  1842)  and  5 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  ba.nk  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
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Louisiana  Port  Commission 
("Respondent")  was  served  December 

10. 1991.  Complainants  allege  that 
Respondent  engaged  in  violations  of 
sections  16  and  17  of  the  Shipping  Act 
1916.  46  U.S.C.  app.  816  and  817  (sic)  and 
section  9  (sic)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1709.  by  imposing 
fees  that  were  unrelated  to  benefits 
conferred  and  that  were  unjustly 
discriminatory  in  favor  of  local  interests. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  with  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  December 

10. 1992,  and  the  Rnal  decision  of  the 
Commission  shall  be  issued  by  April  9. 
1993. 

)o6eph  C.  Polking. 

Secretary. 

[FR  Doc.  91-29918  Filed  12-13-91:  8:45  am) 

SUJJNQ  COOC  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

SouthTrust  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  5 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
Inust  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
Would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
taust  be  received  not  later  than  January 
b,  1992. 

A.  Federal  Roserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham.  Alabama:  to  acquire  100 
percent  of  the  voting  shares  of 
SouthTrust  Bank  of  Georgia,  N.A., 
Atlanta,  Georgia,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64196: 

1.  F.S.B.  Bancorporation,  Inc., 
Employee  Stock  Ownership  Plan,  Fort 
Morgan,  Colorado;  to  become  a  bank 
holding  company  by  increasing  its 
ownership  to  25.42  percent  of  the  voting 
shares  of  F.S.B.  Bancorporation.  Inc.. 
Fort  Morgan,  Colorado,  and  thereby 
indirectly  acquire  Farmers  State  Bank, 
Fort  Morgan,  Colorado. 

Board  of  Coveraors  of  the  Federal  Reserve 
System,  December  10, 1991. 
fennifer ).  |ohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doa  91-29900  Filed  12-13-91;  8:45  am] 
etujNO  COOC  e2i»«i-F 


James  HoMs  Vtr>c«it;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Hokling  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
2ZS  41  of  the  Board's  RegulaUon  Y  (12 
era  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817{j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  6, 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  fames  Mollis  Vincent,  Yuma. 
Colorado;  to  acquire  12.8  percent  of  the 
voting  shares  of  Washington  Investment 
Company,  Otis,  Colorado,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Otis,  Otis,  Colorado. 

Board  of  Governors  of  the  Federal  Re8er\-e 
System.  E)ecember  10, 1991. 
Jennifer ).  lohnaoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-29901  Filed  12-13-91:  8:45  am) 

nUUNQ  CODE  nt(Mt-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notlflcatton 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  reaped 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between;  112591  and  120691 


Name  of  acquving  peraon.  Name  of  acquired  person.  Name  of  acquired  entity 


Henicel  KGaA,  Ecolab  Inc..  Ecolab  Inc _ „ _. 

Associated  Irnurince  Companies.  Inc..  AHagheny  Corporation,  The  SheS>y  Insurance  Company 

Haioca  Corporation,  Fionda  Progress  Corporaliorv  Gorman  Co.,  Inc _.. 

United  Healthcare  Corporation,  Academy  of  Medicine  of  Columbus  and  Franklin  County,  Physoans  Health  Plan  Corporation. 

Hanson  PLC,  Beazer  PLC.  Beazer  PLC 

Journal  Communications,  Inc.,  NorLight.  NorUght _ „.., 

Koch  Industries.  Inc..  Ashiand  O*.  inc..  Scuriock  Permian  CorporaBon 

Unocal  Corporation.  Royal  Dutch  PetroleuTi  Company,  Shell  Oil  Company 

VESA  AG,  ENSERCH  Corporation.  Ensearch  Netherlands.  Inc 

RE.  Turner,  HB  Holding  Co  .  HB  HoWmg  Co „ „ 

Great  A-merican  Communtcations  Company,  American  Financial  Corporation,  Worldvision  Emerprises.  Inc 

American  Financia)  Corporation.  Great  Amencan  Communi::ations  Company.  Great  Amencar  Broadcaskng  Company...- - _. 

Land  Free  II  Investment  Umited.  Great  Americar.  Communications  Cornpany.  The  Great  American  Errtertainmer*  Co  ,  Inc 

Land  Free  II  Investment  Limited  HB  Holdtng  Co..  HB  Hoid;-(g  Co 

Parke."  &  Parsley  Petroleum  Company.  Motwl  Corporation.  Mooil  Producing  Texas  4  New  Mexico  Inc . 

Ganeral  Motors  Corporation,  Energy  Management  Associates.  Inc.,  Energy  Management  Assocates,  hie 

Flonda  Construction.  Commerce  &  Industry  SaH  kia.  Fund,  The  Florida  Empk>yers  Insurance  Company,  Ttw  Florida  Employers 

Insurarice  Company _ _ 

Edward  W.  Rose,  III,  The  LTV  Corpo<^tiorv  LTV  Aerospace  and  Oelense  Company 

Mitsut>shi  Corporation.  Texas  Meridian  Resources  Corporation,  Texas  Meridian  Resources  Corporation 

Robert  O'Leary  ana  MaOeletoe  O'Leary,  Chevron  Corporation.  Chevron  Geothermal  Company  of  California, 

Mezzanine  Lending  Assooates  II.  L.P..  Golden  Stale  Foods  Corp.,  Golden  State  Foods  Corp 

Sumitomo  Corporaborv  H  B.  Peart,  Phoentxoor  Holdings.  Inc. 
Sumitomo  Corporation.  Bahngs  pic,  Ptioenixcor  HoWings  Inc... 


Amencan  Home  Products  Corporation.  Betty  Ann  Kiffingsworth,  Knapp-SharTW  Company .„ 

Marmac  Corporation.  Norlek.  Inc.,  LJ  Smith.  Inc...- 

Comenca  Incorporated,  Stanley  Stahl,  Apple  Acceptance  Corp _ _ _ 


PMNNa 


82-0157 

11/2S/91 

62-0186 

11/25/91 

92-0206 

11/25/91 

92-0206 

11/25/81 

92-0037 

11/26/91 

91-1487 

11/27/91 

92-0122 

11/27/91 

92-0124 

11/27/91 

92-0125 

11/27/91 

92-0129 

11/27/91 

92-C133 

11/27/91 

92-0134 

1 1  /27. 91 

92-0135 

1 1 /27/91 

9P-0136 

11/27/91 

92-0167 

11/27/81 

92-0196 

11/27/91 

92-0199 

11/27/91 

92-0205 

11/27/91 

92-0142 

11/29/81 

92-0156 

11/29/91 

92-0172 

11/29/91 

92-0193 

11/29/91 

92-0200 

11/29/91 

92-0201 

11/29/91 

92-0112 

12/02/91 

92-0213 

12/02/91 

65262 
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Nam*  01  acquiring  peraon.  Name  of  aOquirad  parson.  Nama  ol  acquvad  anWy 


Twna  Wamar  inc.,  S  F.  HokSngs.  Inc..  S.F  Ho4<Sngs.  tnc - 

Biackstooe  Caprtai  Partners,  LP  .  Twne  Warner  Inc..  SFCA  Acquwition  Corp.  and  Si«  Flaga  Coip - — 

Mr  Lowe<i  W  Paxsoo,  Gannefl  Testamemary  Trust  c/o  Guy  Gannetl  Pueftshmg.  Qoy  Ganoatt  PiAUahmg  Co — 

The  Trust  tor  the  infi  Brothertiood  o>  Electrical,  Electrical  Worltars'  Benefit  AaaodaUon.  EiacHicat  Workara'  BanafH  AaaocMJon... 

Medta'Communication  Partners  Umited  Partnersh^i.  WTVG,  Inc  .  WTVG.  (no - - — 

National  Oty  Corporation.  Ford  Motor  Company.  First  Natwnwide  Bank  and  Cardbtal  Fadaral  Savinga  Bank 

Chevron  Corporation.  Royal  CXrtch  Petroleum  Company.  Shell  Oil  Cortvany < 

Maf»fattura  Lane  Gaetano  Manotto  &  Figk  Sj)X.  La»too  Ca.  K.»t,  taylon  ftouaa  GtnbH  and/or  Hugo  Boaa.  Afl u . — 

Erwon  Corp..  Chevron  Corporation.  Chevron  U.S.A  Irtc - - 1 

ServiceMaster  Umrted  Partnersho.  Guy  W  Midner.  Nocral  Coipwation... . • r— < 

Arthur  M  Goidbort  Sysco  Corporation.  Sysco  CorporaUofv _ , — , ^ , 

MOS  Eiectror>tc»  Taiwan,  inc  .  Vrtelic  Corporatiorv  VrtaSc  Corporation..... ; , 

J.R.  Simptot  Company.  Matt  Meyer.  Arptn  Dairy,  Inc -.. — . i ~ ■ 

Unocal  Corporation,  The  St  Paul  Compantea,  Inc  .  St  Paul  Oil  and  Ga«  CorporaSon . — : ': __-_; ; — 

Fui^utahe  PuPliahing  Co..  Ud.,  Mamreli  Conwuunication  Corporation  pic.  Be'l'tz  imemattonal,  Inc ■ i— — — ~ — 

Alberta  Energy  Company  Ltd..  Chevron  Corporation.  Chevron  USA  Inc _ i . -- 

UehCorp  United  Inc .  Royal  Dutch  Petroleum  Company.  Shell  Weatem  E4P  Inc , 

Sonat  Inc.,  Chevron  Corporation.  Chevron  U.SX  Inc — 

Chevron  Corporation,  Sonat  Inc.,  Sonat  Inc _ -______> — — 


PMN  No. 


92-0220 
92-0225 
92-0226 
92-0227 
92-0229 
92-0230 
92-0158 
92-0161 
92-0202 
92-0233 
92-0127 
92-0163 
92-0164 
92-0194 
92-0203 
92-0211 
92-0216 
92-0223 
92-0224 


Data 


12/02/01 
12/02/91 
t2/02/91 
12/02/91 
12/02/91 
12/02/91 
12/03/91 
12/03/91 
12/03/91 
12/03/91 
12/04/91 
12/04/91 
12/04/91 
12/04/91 
12/04/91 
12/04/91 
12/04/91 
12/06/91 
12/06/91 


RM  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives,  Federal  Trade 
Commission.  Premerger  NotiHcation 
Office,  Bureau  of  Competition,  room  303. 
Washington.  DC  20580.  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Ouk. 
Secretary. 

(FR  Doc.  91-29980  Filed  12-13-91:  8:45  am) 
MUJNO  CODE  •n»41-4l 


(Rto  No.  921  0014] 

Hanson  PLC,  et  al.;  Proposed  Consent 
Agreement  Witti  Analysis  To  Aid 
Public  Comment 

AOCNCV:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

•ummary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  Bnal 
Commission  approval,  would  permit 
among  other  things.  Hanson  and  its 
subsidiary  to  acquire  Beazer  PLC.  with 
certain  stipulations,  and  would  allow 
Cencal  Cement  Company  to  be  operated 
independently  of  Hanson  under  a  hold 
separate  agreement  until  it  is  sold. 
DATES:  Comments  must  be  received  on 
or  before  February  14. 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORtlATION  CONTACT 
Steven  Newborn.  FTC/S-2308, 
Washington.  DC  20580.  (202)  326-2882. 
SUPRLEMENTARV  iNFORlfATlON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721. 15  U.S.C. 


46  and  |  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
divest  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
5  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed  acquisition 
by  Hanson  PLC  ("Hanson")  and  H  B 
Acquisitions  PLC  ("HBA").  an  indirect 
wholly-owned  subsidiary  of  Hanson 
(hereinafter  collectively  referred  to  as 
"Hanson")  of  substantially  all  of  the 
voting  securities  of  Beazer  PLC 
("Beazer").  and  it  now  appearing  that 
Hanson  and  HBA.  (hereinafter 
sometimes  referred  to  as  "proposed 
respondents"),  are  willing  to  enter  into 
an  Agreement  Containing  Consent 
Order  ("agreement")  to  divest  certain 
ownership  interest  in  Ssangyong/ 
Riverside  Ltd.,  a  California  general 
partnership  d/b/a  Cencal  Cement 
Company  ("Cencal").  and  desist  from 
certain  acts,  and  to  provide  for  certain 
other  relief. 

//  is  hereby  agreed  by  and  between 
Hanson,  by  its  duly  authorized  o^icers 
and  its  attorneys,  and  counsel  for  the 
Conimission  that: 

1.  Hanson  PLC  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  xirtue  of  the  laws  of  the 
United  Kingdom,  with  its  principal  ofRce 


at  1  Grosvenor  Place.  London  SWIX 
7JH.  England.  Hanson's  indirect  wholly- 
owned  subsidiary.  H  B  Acquisitions  PLC 
("HBA").  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  United 
Kingdom,  with  its  principal  office  at  1 
Grosvenor  Place,  London  SWlX  7JH. 
England. 

2.  Beazer  PLC  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
United  Kingdom,  with  its  principal  office 
at  Lower  Bristol  Road.  Bath  Avon  BA2 
3EY.  England. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  hereto  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents.  In  which  event  it  will  take 
such  action  as  it  may  consider 
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f>MNNo. 

Oate 
Mrrnnated 

92-0220 
92-0225 
92-0226 
92-0227 
92-0229 
92-0230 
92-0158 
92-0161 
92-0202 
92-0233 
92-0127 
92-0163 
92-0164 
92-0194 
92-0203 
92-0211 
92-0216 
92-0223 
92-0224 

12/02/91 

12/02/91 

natt  PiAittahina  Co                   

T2/02/91 

lortnml  Wnr1(nm'  niwwifit  Aimnf.itllon 

12/02/91 

12/02/91 

12/02/91 

■nd/or  Hugo  Bow.  AG . 

12/03/91 
12/03/91 
12/03/91 

12/03/91 

12/04/91 

12/04/91 

12/04/91 

12/04/91 

■1  ffi^                   , -. 

12/04/91 

12/04/91 

12/04/91 

12/06/91 

12/06/91 
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at  1  Grosvenor  Place.  London  SWIX 
7JH.  England.  Hanson's  indirect,  wholly- 
owned  subsidiary.  H  B  Acquisitions  PLC 
("HBA").  is  a  corporation  organized 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  United 
Kingdom,  with  its  principal  office  at  1 
Grosvenor  Place,  Ltmdon  SWlX  7JH. 
Englfuid. 

2.  Beazer  PLC  is  a  corporation 
organized  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
United  Kingdom,  with  its  principal  office 
at  Lower  Bristol  Road.  Bath  Avon  BA2 
3EY.  England. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  hereto  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement,  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Conmiission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 


appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceedingl 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  hereto 
attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  hereto 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
and  desist,  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Hanson  Industries.  99  Wood  Avenue 
South,  Iselin.  New  Jersey  08830,  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  agreement  or  the  Order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Proposed  respondents  have  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  Order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties 
and  other  relief  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

/ 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  Hanson  means  Hanson  PLC  and  H 
B  Acquisitions  VUC,  their  successors  and 
assigns,  directors,  officers,  employees. 


agents,  and  representatives,  their 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Hanson  PLC  or  H  B  Acquisitions  PLC 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  Acquisition  means  the  acquisition 
by  Hanson  and  liBA  of  substantially  all 
of  the  voting  securities  of  Beazer. 

C.  Cencal  means  the  California 
general  partnership  joint  venture. 
Ssangyong/Riverside  Ltd.  d/b/a  Cencal 
Cement  Company,  which  is  owned  in 
equal  part  by  Ssangy  ong  Cement 
(Pacific),  Inc..  a  California  corporation, 
and  Riverside  Cement  (Pacific).  Inc.,  a 
Delaware  corporation. 

D.  The  Cencal  interest  means 
Hanson's  ownership  interest  in  Cencal. 
the  owner  of  a  deep-sea  import  terminal 
located  at  the  Port  of  Stockton. 
California. 

E.  Cement  means  portland  cement,  a 
chemical  combination  of  calcium,  silica, 
alumina,  iron  ore,  and  small  amounts  of 
other  materials  which  is  made  by 
quarrying,  crushing,  and  grinding  the 
raw  materials,  burning  them  in  huge 
rotary  kilns  at  extremely  high 
temperatures  and  finely  grinding  the 
resulting  marble-sized  pellets  with 
gypsum  into  an  extremely  fine,  usually 
gray,  powder. 

// 

It  is  ordered  That: 

A.  Within  twelve  (12)  months  of  the 
date  this  Order  becomes  final,  Hanson 
shall  divest,  absolutely  and  in  good 
faith,  the  Cencal  interest. 

B.  Within  sixty  (60)  days  of  the  date 
this  Order  becomes  final.  Hanson  shall 
exercise  its  right  under  Section  15.1  of 
the  Joint  Venture  Agreement  of 
Ssangyong/Riverside  Ltd.  ("JV 
Agreement"),  attached  hereto  as  Exhibit 
A.  to  give  Ssangyong  a  Buy-Sell  Notice 
under  the  JV  Agreement  for  the  purpose 
of  divesting  its  interest  in  Cencal  to 
Ssangyong. 

1.  If  Ssangyong  acquires  Hanson's 
interest  in  Cencal  for  cash  only  without 
additional  covenants  or  restrictions, 
then  Hanson  is  not  required  to  seek  the 
prior  approval  of  the  Commission  for 
such  divestiture;  however,  if 
consideration  to  acquire  Cencal  is  not 
for  cash  only,  or  If  Hanson  requires 
additional  covenants  or  restrictions  for 
its  divestiture  of  Cencal  to  Ssangyong. 
then  such  divestiture  shall  be  subject  to 
the  prior  approval  of  the  Commission. 

2.  If  Ssangyong  declines  to  acquire 
Hanson's  interest  in  Cencal  and 
Hanson,  by  operation  of  the  Buy-Sell 
Option  of  JV  Agreement,  acquires 


Ssangyong's  fifty  (50)  percent  interest  in 
Cencal,  then: 

(a)  Hanson  is  not  required  to  seek  the 
prior  approval  of  the  Commission  for 
that  acquisition  under  Paragraph  V.  of 
this  Order 

(b)  Hanson  shall  divest  its  entire 
interest  in  Cencal,  including  the  interest 
acquired  from  Ssangyong,  within  the 
time  provided  by  Paragraph  II.A.;  and 

(c)  Hanson  shall  hold  separate  the 
interest  acquired  from  Ssanagyong 
under  the  same  terms  and  condition  as 
provided  in  Paragraph  II.D. 

C.  The  divestiture  shall  be  only  to  an 
acquirer  or  acquirers  that  receive  the 
prior  approval  of  the  Commission,  and 
only  in  a  manner  that  receives  the  (Hior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the  Cencal 
interest  is  to  ensure  the  continuation  of 
Cencal  as  a  viable  deep-sea  import 
terminal,  engaged  in  the  same 
businesses  in  which  they  are  presently 
employed  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
acquisition  as  alleged  in  the 
Commission's  complaint. 

D.  Hanson  shall  comply  with  all  terms 
of  the  Agreement  To  Hold  Separate 
("Hold  Separate"),  attached  hereto  and 
made  a  part  hereof  as  Appendix  I.  Said 
Hold  Separate  shall  continue  to  be  in 
effect  until  such  time  as  the  Hold 
Separate  provides. 

E.  Hanson  shall  take  such  action  as  is 
necessary  to  maintain  the  viability  and 
marketability  of  the  Cencal  interest  and 
shall  not  cause  or  permit  the 
destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  of 
the  Cencal  assets  except  in  the  ordinary 
course  of  business  and  except  for 
ordinary  wear  and  tear,  acts  of  God  or 
Force  Majeure. 

/// 

It  is  further  ordered  That: 
A.  If  Hanson  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Cencal  interest  within  12  months  after 
the  date  this  Order  becomes  final. 
Hanson  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Cencal  interest.  In 
the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  Section  5(7)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  S  45 
(/),  or  any  other  statute  enforced  by  the 
Commission,  Hanson  shall  consent  to 
the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
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penalties  or  any  other  relief  available  to 
it.  including  a  court-appointed  trustee, 
pursuant  to  Section  5(7)  of  the  Federal 
Trade  Conimission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Hanson  to  comply  with 
this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  Order.  Hanson 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Hanson,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  the  Cencal  interest. 

3.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture.  If.  however, 
at  the  end  of  the  twelve-month  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission  or 
by  the  court  (in  the  case  of  a  court- 
appointed  trustee):  provided,  however, 
the  Commission  may  only  extend  the 
trustee's  divestiture  period  one  time  for 
such  time  as  the  trustee  may  request, 
not  to  exceed  one  (1)  additional  year. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Cencal  interest,  or  any  other  relevant 
information  as  the  trustee  may  request. 
Hanson  shall  develop  such  financial  or 
other  information  as  such  trustee  may 
request  and  shall  cooperate  with  any 
request  of  the  trustee.  Hanson  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  Hanson  shall  extend  the  time 
for  divestiture  under  this  Paragraph  in 
an  amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 

5.  Subject  to  Hanson's  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  II.B.  of 
this  Order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  prospective  acquirer  of  the  Cencal 
interest.  "The  divestiture  shall  be  made 
in  the  manner  set  out  in  Paragraph  II.; 
provided,  however,  if  the  tnistee 
receives  bona  fide  offers  from  more  than 


one  prospective  acquirer  or  acquirers, 
and  if  the  Commission  approves  more 
than  one  such  proposed  acquirer,  the 
trustee  shall  divest  to  the  acquirer 
selected  by  Hanson  from  among  those 
approved  by  the  Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Hanson,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Hanson,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  reasonably 
necessary  to  carrj-  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  divestiture  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and.  in  the  case  of  a  court- 
appointed  tiustee.  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  Hanson 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  signiHcant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Cencal  interest. 

7.  Hailson  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of.  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable  fees 
of  cotmsel  and  other  expenses  incurred 
in  connection  with  the  preparation  for  or 
defense  of  any  claim,  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  that  such  liabilities,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-apponted 
trustee,  of  the  court.  Hanson  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  pennit  the  trustee  to  effect 
the  divestiture  in  accordance  with  this 
Order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 


accomplish  the  divestiture  in 
accordance  with  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Cencal  interest. 

12.  The  trustee  shall  report  in  writing 
to  Hanson  and  to  the  Commission  every 
sixty  (80)  dnys  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

IV 

It  is  Further  ordered  That,  within 
sixty  (80)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Hanson  has  fully 
complied  with  the  provisions  of 
Paragraphs  II.  and  III.  of  this  Order. 
Hanson  shall  submit  to  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  maimer  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Hanson 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
substantive  contacts  or  negotiations  for 
the  divestiture,  including  the  identity  of 
all  parties  contacted.  Hanson  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
divestiture. 


It  is  further  ordered  That,  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (lOj 
years.  Hanson  shall  cease  and  desist 
from  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries,  or  otherwise: 

(1)  Any  assets  engaged  in,  used  for.  or 
previously  used  for  (and  still  suitable 
for);  or 

(2)  Any  interest  in,  or  the  whole  or 
any  part  of  the  stock  or  share  capital  of 
any  entity  that  owns  or  operates  assets 
engaged  in.  used  for.  or  previously  used 
for  (and  still  suitable  for) 

the  manufacture,  sale,  shipment  or 
distribution  of  cement  in  the  area  of 
Northern  California  comprised  of  Del 
Norte,  Siskiyou.  Modoc.  Humboldt. 
Trinity,  Shata,  Lassen,  Mendocino, 
Tehama,  Glenn,  Butte,  Plumas,  Lake, 
Colusa.  Sutter,  Yuba,  Sierra,  Nevada, 
Placer,  Sonoma,  Napa.  Yolo.  Solano. 
Sacra.  El  Dorado.  Marin,  Amador. 
Alpine.  Contra  Costa,  San  Joaquin. 
Alameda,  Calaveras,  Tuolumne.  Mono, 
San  Francisco,  San  Mateo,  Santa  Clara. 
Stanislaus,  Santa  Cruz,  Merced, 
Mariposa,  Monterey,  San  Benito,  Fresno. 
Madera.  Inyo,  Tulare,  and  Kings 
counties,  other  than  assets  acquired  in 
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accomplish  the  divestiture  in 
accordance  with  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Cencal  interest. 

12.  The  trustee  shall  report  in  writing 
to  Hanson  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

IV 

It  is  Further  ordered  That,  within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (00)  days 
thereafter  until  Hanson  has  fully 
complied  with  the  provisions  of 
Paragraphs  II.  and  III.  of  this  Order. 
Hanson  shall  submit  to  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Hanson 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
substantive  contacts  or  negotiations  for 
the  divestiture,  including  the  identity  of 
all  parties  contacted.  Hanson  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
divestiture. 


It  is  further  ordered  That,  for  a  period 
commencing  on  the  date  this  Order 
becomes  Hnal  and  continuing  for  ten  (lOi 
years.  Hanson  shall  cease  and  desist 
from  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries,  or  otherwise: 

(1)  Any  assets  engaged  in,  used  for.  or 
previously  used  for  (and  still  suitable 
for);  or 

(2)  Any  interest  in,  or  the  whole  or 
any  part  of  the  stock  or  share  capital  of 
any  entity  that  owns  or  operates  assets 
engaged  in.  used  for.  or  previously  used 
for  (and  still  suitable  for) 

the  manufacture,  sale,  shipment  or 
distribution  of  cement  in  the  area  of 
Northern  California  comprised  of  Del 
Norte,  Siskiyou,  Modoc,  Humboldt. 
Trinity,  Shata,  Lassen.  Mendocino. 
Tehama.  Glenn.  Butte,  Plumas,  Lake, 
Colusa,  Sutter,  Yuba,  Sierra,  Nevada, 
Placer,  Sonoma,  Napa,  Yolo.  Solano. 
Sacra,  El  Dorado,  Marin,  Amador, 
Alpine,  Contra  Costa,  San  Joaquin. 
Alameda.  Calaveras.  Tuolumne.  Mono. 
San  Francisco.  San  Mateo,  Santa  Clara, 
Stanislaus,  Santa  Cruz,  Merced, 
Mariposa,  Monterey.  San  Benito,  Fresno. 
Madera,  Inyo,  Tulare,  and  Kings 
counties,  other  than  assets  acquired  in 


the  ordinary  course  of  business  for  the 
manufacture,  sale,  shipment  or 
distribution  of  cement  at  Kaiser's 
Permanente  plant;  provided,  however, 
that  it  shall  not  be  a  violation  of  this 
Paragraph  V.  if  Hanson  acquires, 
through  the  operation  of  the  so-called 
Buy-Sell  Option  of  Paragraph  XV.  of  the 
Joint  Venture  Agreement  of  Ssangyong/ 
Riverside  Ltd.,  the  fifty  (50)  percent 
interest  currently  owned  by  Ssangyong 
Cement  (Pacific)  Inc.,  provided  that,  if 
Hanson  does  acquire  such  interest,  it 
will  divest  it  and  all  such  interest  in  the 
joint  venture  within  the  time  period 
prescribed  by  Paragraph  II.  of  this 
Order.  One  year  from  the  date  this 
Order  becomes  final  and  annually 
thereafter  for  nine  years,  Hanson  shall 
file  with  the  Secretary  of  the  Federal 
Trade  Commission  a  verified  written 
report  of  its  compliance  with  this 
Paragraph. 

VI 

It  is  further  ordered  That,  acquisitions 
resulting  in  an  interest  of  not  more  than 
three  (3)  percent  of  the  outstanding 
voting  securities  of  publicly  traded 
companies,  solely  for  the  purpose  of 
investment,  are  not  subject  to  Paragraph 
V.  of  this  Order; 

VII 

It  is  further  ordered  That,  if,  in  the 
absence  of  an  acquisition  agreement 
with  an  entity  that  neither  owns  nor 
operates  nor  has  any  itnerest  in  assets 
located  in  the  northern  California 
market,  nor  is  engaged  in  the 
manufacture,  sale,  shipment  or 
distribution  of  cement  to  such  area 
(hereinafter  "acquired  entity"),  Hanson 
announces  its  intenUon  to  acquire  or 
commences  an  acquisition  of  any 
interest  in  the  acquired  entity  and, 
before  Hanson  obtains  sufficient  control 
of  the  acquired  entity  to  prevent  an 
acquisition  by  the  acquired  entity,  such 
acquired  entity  acquires  any  of  the 
outstanding  stock  or  share  capital  of,  or 
any  other  interest  in  an  entity  that  owns 
or  operates  assets  used  for  the 
manufacture,  sale,  shipment  or 
distribution  of  cement  in  such  area 
(hereinafter  "third  entity"),  or  said 
acquired  entity  acquires  any  assets  used 
in  the  manufacture,  sale,  shipment  or 
distribution  of  cement  in  such  area 
("cement  assets")  or  beings  selling, 
shipping  or  distributing  cement  to  such 
area,  if  approval  of  such  acquisition 
would  be  required  pursuant  to 
Paragraph  V.  Hanson  may.  in  lieu  of 
obtaining  prior  approval  of  such 
acquisition  under  Paragraph  V.  in  this 
Order,  comply  with  each  of  the 
requirements  of  this  Paragraph  VII.  of 
this  Order.  In  order  to  make  such  an 


acquisition  without  obtaining  the 
Commission's  prior  approval  pursuant  to 
Paragraph  V.,  Hanson  shall: 

A.  Notify  the  Commission  as  soon  as 
practicable,  and  in  any  event,  within 
three  (3)  days  of  Hanson's  learning  of 
the  acquisition  by  the  acquired  entity  of 
any  interest  in  a  third  entity,  or  of  any 
cement  assets,  as  described  in 
Paragraph  VI.  of  this  Order.  Such 
notification  shall  follow  the  format  for 
filings  set  forth  in  the  Appendix  to  Part 
803  of  Title  16  of  the  Code  of  Federal 
Regulations,  as  amended.  Such 
notification  shall  be  in  addition  to  any 
reporting,  waiting  period,  and  other 
requirements  applicable  to  the 
transaction  under  Section  7A  of  the 
Clayton  Act,  15  U.S.C.  18a  and  the 
Commission's  Premerger  Reporting 
Rules  promulgated  thereunder,  18  CFR 
Parts  801,  802  and  803. 

B.  In  the  case  where  the  acquired 
entity  acquired  cement  assets.  Hanson 
shall  comply  with  all  terms  of  the  Hold 
Separate,  attached  to  this  Order  and 
made  a  part  hereof.  Provided,  however, 
that  each  reference  to  "Cencal"  in  the 
Hold  Separate  shall,  for  purposes  of  this 
Paragraph  VII..  mean  either  the  "stock 
or  share  capital  of  the  third  entity"  or 
the  "cement  assets  of  the  acquired 
enfity."  Said  Hold  Separate  shall  take 
effect  as  soon  as  Hanson  has  sufficient 
control  over  the  acquired  entity  to 
satisfy  the  terms  of  the  Hold  Separate 
and  shall  continue  in  effect  until  such 
time  as  Hanson  has  divested  all  the 
cement  assets  acquired  by  the  acquired 
entity  or  until  such  other  time  as  the 
Hold  Separate  provides.  In  the  case 
where  the  acquired  entity  acquired 
stock  or  share  capital  of  the  third  entity, 
as  soon  as  Hanson  has  sufficient  control 
over  the  acquired  entity  to  do  so, 
Hanson  shall  place  all  stock  and  share 
capital  of  the  third  entity  in  a  non-voting 
trust  until  said  stock  or  share  capital  is 
divested. 

C.  Within  six  (6)  months  of  the  date 
when  Hanson  has  sufficient  control  over 
the  acquired  entity  to  divest  assets, 
stock  or  share  capital  of  the  acquired 
entity,  Hanson  shall: 

1.  In  the  case  where  the  acquired 
entity  acquired  stock  or  share  capital  of 
the  third  entity,  divest,  absolutely  and  in 
good  faith,  the  stock  or  share  capital  of 
the  third  entity;  or 

2.  In  the  case  where  the  acquired 
entity  acquired  cement  assets,  divest, 
absolutely  and  in  good  faith,  all  the 
cement  assets  of  the  acquired  entity  and 
also  divest  such  addiUonal  ancillary 
assets  and  effect  such  arrangements  that 
are  necessary  to  assure  the  viability  and 
competitiveness  of  the  cement  assets  of 
the  acquired  entity. 


D.  Hanson  shall  divest  the  stock  or 
share  capital  of  the  third  entity  or  the 
cement  assets  of  the  acquired  entity 
only  to  an  acquirer  or  acquirers  that 
receive  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  In  the  case  where  the 
acquired  entity  acquired  cement  assets, 
Hanson  shall  demonstrate  the  viability 
and  competitiveness  of  the  cement 
assets  of  the  acquired  entity  in  its 
application  for  approval  of  a  proposed 
divestiture.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  as  ongoing,  viable 
businesses  engaged  in  the  manufacture, 
sale,  and/or  shipment  of  cement,  and  to 
remedy  any  lessening  of  competition 
resulting  from  the  acquisition. 

E.  In  the  case  where  the  acquired 
entity  acquired  cement  assets.  Hanson 
shall  take  such  action  as  is  necessary  to 
maintain  the  viability,  competitiveness 
and  marketability  of  the  cement  assets 
of  the  acquired  entity  and  shall  not 
cause  or  permit  the  destruction,  removal 
or  impairment  of  any  assets  or 
businesses  it  may  have  to  divest  except 
in  the  ordinary  course  of  business  and 
except  for  ordinary  wear  and  tear. 

F.  If  Hanson  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
stock  or  share  capital  of  the  third  entity 
or  the  cement  assets  of  the  acquired 
entity  within  six  (6)  months  of  the  date 
when  Hanson  has  sufficient  control  over 
the  acquired  entity  to  divest  assets, 
stock  or  share  capital  of  the  acquired 
entity,  Hanson  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest: 

1.  The  stock  or  share  capital  of  the 
third  entity;  or 

2.  The  cement  assets  of  the  acquired 
entity  and  to  divest  such  additional 
ancillary  assets  of  the  acquired  entity 
and  effect  such  arrangements  that  may 
be  necessary  to  assure  the  viabiUty  and 
competitiveness  of  the  cement  of  the 
acquired  entity. 

G.  In  the  case  where  the  acquired 
entity  commence  shipping,  selling  or 
distributing  of  cement  in  the  northern 
California  market  upon  acquiring 
control,  Hanson  shall  the  acquired  entity 
to  cease  and  desist  such  activity. 

H.  In  the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45(i).  or  any  other  statute 
enforced  by  the  Commission,  Hanson 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  (tiis 
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Paragraph  shall  preclude  the 
CoouniMion  or  the  Attorney  General 
from  seeking  civil  penaltiet  or  any  other 
relief  available  to  it  including  a  coart- 
appointed  trustee,  pursuant  to  Section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
CommissioQ,  for  any  failure  by  Hanson 
to  comply  with  this  Order. 

I.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  VU.F.  of  this  Order,  Hanson 
shall  consent  to  the  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities  set  out  in  Paragraph 
IILB.  of  this  Order.  Provided,  however, 
that  each  reference  to  "Cencal"  in 
Paragraph  II1.B.  of  this  Order  shall,  for 
the  purposes  of  this  Paragraph  VU., 
mean  either  the  "stock  or  share  capital 
of  the  third  entity"  or  the  "cement  assets 
of  the  acquired  entity." 

VUJ 

It  13  further  ordered  That,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Hanson,  Hanson  shall  permit 
any  duly  authorired  representatives  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Hanson  relating  to  any  matters 
contained  in  this  Consent  Order  and 

B.  Upon  five  (5)  days  notice  to 
Hanson,  and  without  restraint  or 
interference  from  Hanson,  to  interview 
officers  or  employees  of  Hanson,  who 
may  have  counsel  present,  regarding 
such  matters. 

IX 

It  is  further  ordered  That  Hanson 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation,  dissolution,  or 
sale  of  subsidiaries,  or  any  other  change 
that  may  affect  compliance  obligations 
arising  out  of  the  Order. 

Appendix  I — Agreement  to  Hold 
Separate 

This  Agreement  to  Hold  Separate 
("Hold  Separate ')  is  by  and  among 
Hanson  PLC  ("Hanson"  as  defined  in 
Paragraph  I.  of  the  proposed  Consent 
Order),  a  corporation  organized, 
existing,  and  doing  business  uiuier  and 
by  virtue  of  the  laws  of  the  United 


Kingdom,  with  its  principal  office  at  1 
Grosvenor  Place,  London  SWlX  7JH, 
England;  Hanson's  indirect  wholly- 
owned  subsidiary,  H  B  Acquisitions  PLC 
("HBA"),  with  its  principal  office  at  1 
Grosvenor  Place.  London  SWlX  7JH. 
England:  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41.  et  seq.  (collectively,  the 
"partie*"). 

Premises 

Whereas,  on  October  la  1991, 
Hanson  and  HBA  commenced  a  tender 
offer  to  acquire  all  of  the  voting 
securities  of  Beazer  PLC  (  Beazer");  and 

Whereas,  Kaiser  Cement  ("Kaiser"), 
an  indirect.  whoUy-owned  subsidiary  of 
Hanson,  with  its  principal  office  located 
at  1333  N.  California  Boulevard,  Suite 
445.  Walnut  Creek.  CA  94596-1309, 
operates  a  cement  manufacturing 
facihty  m  Permanente,  CaHfomia:  and 

Whereas,  Ssangyong/Riverside  Ltd.,  a 
California  general  partnership  d/b/a 
Cencal  Cement  Company  ("Cencal"). 
with  its  principal  office  located  at  2321 
W.  Washington  Street,  Suite  H, 
Stockton,  California  95203,  owns  a  deep- 
sea  cement  import  terminal  located  at 
the  Port  of  Stockton,  California.  Cencal 
is  owned  equally,  as  a  joint  venture,  by 
Beazer  PLC  and  Ssangyong,  a  Korean 
Company;  and 

Whereas,  the  Commission  is  now 
investigating  the  acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission;  and 

Whereas,  if  the  Commission  accepts 
the  attached  agreement  containing 
consent  order  ("agreement"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pwsuant  to  the 
provisions  of  \  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  to  preserve  the  status  quo 
ante  and  to  hold  separate  the  assets  and 
businesses  of  Cencal  until  the 
divestiture  of  Cencal  contemplated  by 
the  Consent  Order  has  been  made, 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Conunission  is 
concerned  that  if  the  acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Cencal 
interest  as  described  in  Paragraph  I.  of 


the  proposed  Consent  Order,  and  the 
Commissions  right  to  have  Cencal 
continue  as  a  viable  competitor  of 
Kaiser,  and 

Whereas,  the  purpose  of  the  Hold 
Separate  and  the  Consent  Order  is  to: 

1.  Preserve  Cencal  as  a  viable 
independent  deep-sea  cement  import 
terminal,  pending  divestiture  of  the 
Cencal  interest  as  defined  in  Paragraph 
1.  of  the  Consent  Order, 

2.  Remedy  any  anticompetitive  effects 
of  the  Acquisition, 

3.  Preserve  the  Cencal  assets  as  viable 
assets  engaged  in  the  same  business  in 
which  they  are  presently  employed 
pending  divestiture;  and 

Whereas,  Hanson's  entering  into  this 
Hold  Separate  shall  in  no  way  be 
construed  as  an  admission  by  Hanson 
that  the  acquisition  is  illegal;  and 

Whereas,  Hanson  understands  that  no 
act  or  transaction  contemplated  by  this 
Hold  Separate  shall  be  deemed  immune 
or  exempt  from  the  provision  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  agreement. 

Now,  therefore,  the  parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whetlier  the  acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  a^eement  that  at  the 
time  it  accepts  the  agreement  for  public 
comment  it  will  grant  early  termination 
of  the  Hart-Scott-Rodino  waiting  period, 
and  unless  the  Commission  determines 
to  reject  the  agreement  it  will  not  seek 
further  relief  from  Hanson  with  respect 
to  the  acquisition,  except  that  the 
Conunission  may  exercise  any  and  all 
rights  to  enforce  this  Hold  Separate  and 
the  Order  to  which  the  Hold  Separate  U 
annexed  and  made  a  part  thereof,  and  in 
the  event  the  required  divestiture  is  not 
accomplished,  to  seek  divestiture  of 
Cencal  and  all  other  available  relief 
pursuant  to  the  Order,  as  follows: 

1.  Hanson  agrees  to  execute  and  be 
bound  by  the  attached  agreement. 

2.  Hanson  agrees  that  from  the  date 
this  Hold  Separate  is  accepted  until  the 
earlier  of  the  dates  listed  below  in 
subparagraphs  2(a)  and  2(b),  it  will 
comply  with  the  provisions  of  this  Hold 
Separate: 

(a)  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  consent  agreement  pursuant  to  the 
provisions  cf  Section  2.34  of  the 
Commission's  Rules;  or 

(b)  the  day  after  the  divestiture 
obligations  required  by  the  consent 
ord^"  have  been  satisfied. 

3.  To  ensure  the  complete 
independence  and  viability  of  Cencal 
and  to  assure  that  no  competitive 
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the  proposed  Consent  Order,  and  the 
Commission's  right  to  have  Cencal 
continue  as  a  viable  competitor  of 
Kaiser  and 

Whereas,  the  purpose  of  the  Hold 
Separate  and  the  Consent  Order  is  to: 

1.  Preserve  Cencal  as  a  viable 
independent  deep-sea  cement  import 
terminal,  pending  divestiture  of  the 
Cencal  interest  as  defined  in  Paragraph 
1.  of  the  Consent  Order, 

2.  Remedy  any  anticompetitive  effects 
of  the  Acquisition, 

3.  Preserve  the  Cencal  assets  as  viable 
assets  engaged  in  the  same  business  in 
which  they  are  presently  employed 
pending  divestiture;  and 

Whereas,  Hanson's  entering  into  this 
Hold  Separate  shall  in  no  way  be 
construed  as  an  admission  by  Hanson 
that  the  acquisition  is  illegal;  and 

Whereas,  Hanson  understands  that  no 
act  or  transaction  contemplated  by  this 
Hold  Separate  shall  be  deemed  immune 
or  exempt  from  the  provision  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  agreement. 

Now,  therefore,  the  parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  at  the 
time  it  accepts  the  agreement  for  public 
comment  it  will  grant  early  lermiDatitm 
of  the  Hart-Scott-Rodino  waiting  period, 
and  unless  the  Commission  determines 
to  reject  the  agreement,  it  will  not  seek 
further  relief  from  Hanson  with  respect 
to  the  acquisition,  except  that  the 
Commission  may  exercise  any  and  ail 
rights  to  enforce  this  Hold  Separate  and 
the  Order  to  which  the  Hold  Separate  i« 
annexed  and  made  a  part  thereof,  and  In 
the  event  the  required  divestiture  is  not 
accomplished,  to  aeek  divestiture  of 
Cencal  and  all  other  available  rehef 
pursuant  to  the  Order,  as  follows: 

1.  Hanson  agrees  to  execute  and  be 
bound  by  the  attached  agreement. 

2.  Hanson  agrees  that  from  the  date 
this  Hold  Separate  is  accepted  until  the 
earlier  of  the  dates  listed  below  in 
subparagraphs  2(a)  and  2(b],  it  will 
comply  with  the  provisions  of  this  Hold 
Separate: 

(a)  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  consent  agreement  pursuant  to  the 
provisions  cf  Section  2.34  of  the 
Commission's  Rules;  or 

(b)  the  day  after  the  divestiture 
obligations  required  by  the  consent 
ord^  have  been  satisfied. 

3.  To  ensure  the  complete 
independence  and  viability  of  Cencal 
and  to  assure  that  no  competitive 


information  is  exchanged  between 
Cencal  and  any  of  the  cement  related 
operations  of  Hanson,  Hanson  will  hold 
Cencal  separate  and  apart  on  the 
following  terms  and  conditions: 

(a)  Cencal.  as  it  is  presently 
constituted,  shall  be  held  separate  and 
apart  and  shall  be  operated 
independently  of  Hanson  (meaning  here 
and  hereinafter,  Hanson  excluding 
Cencal);  provided  however  that  Hanson 
may  exercise  only  such  direction  and 
control  over  Cencal  as  is  necessary  to 
assure  compliance  with  this  Hold 
Separate,  the  agreement,  and  the  Order. 

(b)  Hanson  shall  not  exercise 
direction  or  control  over,  or  influence, 
directly  or  indirectly,  Cencal  or  any  of 
its  operations  or  businesses;  provided, 
however,  that  Hanson  may  exercise 
only  such  direction  and  control  over 
Cencal  as  is  necessary  to  assure 
compliance  with  this  Hold  Separate,  the 
agreement,  and  the  Order. 

(c)  Hanson  shall  maintain  the  viability 
and  marketability  of  Cencal  and  shall 
not  sell,  transfer,  encumber  (other  than 
in  the  ordinary  course  of  business),  or 
otherwise  impair  its  marketability  or 
viability. 

(d)  The  Cencal  Management 
Committee  shall  have  exclusive 
authority  for  managing  Cencal. 

(e)  The  individuals  on  the  Cencal 
Management  Committee  shall  not  be 
involved  in  any  way  in  the  marketing, 
selling,  manufacturing,  or  management 
of  Kaiser,  or  any  other  business  of 
Hanson  (other  than  Beazer's  operations 
as  presently  constituted)  involved  in  the 
marketing,  selling,  production, 
management,  shipment,  or  distribution 
of  cement  in  the  Northern  California 
market.  Each  of  these  individuals,  the 
management  of  Cencal  and  Hanson's 
directors,  officers,  or  employees 
responsible  for  the  operation  or 
management  of  Kaiser  and  any  other 
Hanson  cement  related  assets  will 
receive  the  notification  appended  as 
Attachment  A  hereto. 

(f)  If  necessary  to  assure  compliance 
with  the  terms  of  this  Hold  Separate,  the 
agreement,  and  the  Order,  Hanson  may, 
but  not  required  to,  assign  an  individual 
to  Cencal  for  the  purpose  of  overseeing 
such  compliance  ("on-site  person").  The 
on-site  person  shall  have  access  to  all 
officers  and  employees  of  Cencal  and 
such  records  of  Cencal  as  he  deems 
necessary  and  reasonable  to  assure 
compliance.  Such  individual  shall  enter 
into  a  confidentiality  agreement  with 
Hanson  agreeing  to  be  bound  by  the 
terms  and  conditions  of  Attachment  A. 
appended  hereto. 

(g)  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
infoimation  is  exchanged  in  the  course 


of  evaluating  the  acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  divest  assets, 
Hanson  shall  not  receive  or  have  access 
to,  or  the  use  of.  any  material 
confidential  information  about  Cencal  or 
the  activities  of  the  Cencal  Management 
Committee  in  managing  the  business 
that  is  not  in  the  public  domain.  Nor 
shall  the  Cencal  Management 
Committee,  any  individual  member  of 
the  Cencal  Management  Committee,  nor 
the  on-site  person  receive  or  have 
access  to,  or  the  use  of,  any  material 
confidential  information  about  Hanson's 
cement  related  assets  or  related 
businesses  or  activities  not  in  the  public 
domain.  Hanson  may  receive  on  a 
regular  basis  from  Cencal  aggregate 
financial  information  necessary  and 
essential  to  allow  Hanson  to  prepare 
United  States  consolidated  financial 
reports,  tax  returns,  and  personnel 
reports.  "Material  confidential 
information,"  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information,  not  independently  known 
to  Hanson  from  sources  other  than  the 
Cencal  Management  Committee  and 
includes,  but  is  not  limited  to,  customer 
lists,  price  lists,  bidding  lists,  marketing 
methods,  marketing  plans,  sales  plans, 
long  range  planning  documents,  patents, 
technologies,  processes,  or  other  trade 
secrets. 

(h)  Hanson  shall  not  remove  or 
replace  any  member  of  the  Cencal 
Management  Committee,  or  the  on-site 
person  except  as  provided  below: 

(i)  Hanson  may  remove  and  replace 
anyone  for  cause,  death,  disability,  or 
resignation  from  service  with  Hanson; 

(ii)  Hanson  may  remove  any  member 
of  the  Cencal  Management  Committee  if 
a  conflict  of  interest  develops  in  that 
member's  role  as  a  potential  purchaser 
of  the  Cencal  Assets  and  that  role  as  a 
manager  of  Cencal; 

(iii)  Hanson  may  replace  any  member 
of  the  Cencal  Management  Committee 
or  officer  of  Cencal  after  providing  the 
Commission  with  sixty  (80)  days 
advance  written  notice;  and 

(iv)  Hanson  may  replace  any 
individual  who  interferes  in  any  way 
with  Hanson's  ability  to  comply  with  the 
terms  of  this  Hold  Separate,  the 
agreement,  or  the  Order. 
Provided,  however,  that  each  individual 
newly  appointed  to  the  Cencal 
Management  Committee,  pursuant  to 
this  subparagraph,  must  conform  to  all 
terms  and  condition  of  this  Hold 
Separate. 

(i)  Flanson  shall  provide  Cencal  with 
its  share  of  working  capital  as  Cencal 
requests  from  its  partners  from  time  to 
time. 


(j)  In  the  event  aggregate  losses  in 
Cencal  exceed  $3,000,000,  Hanson  shall 
not  exercise  its  right  to  dissolve  the  joint 
venture.  In  the  event  aggregate  losses  in 
Cencal  exceed  $3,000,000,  and 
Ssangyong  elects  to  dissolve  the  joint 
venture,  Hanson  shall  take  any  and  all 
reasonable  measures  necessary  to 
ensure  the  continued  viability  of  Cencal 
as  an  independent  deepsea  cement 
import  terminal  as  defined  in  Paragraph 
I  of  the  Consent  Order,  including,  but 
not  limited  to,  the  contribution  of 
working  capital. 

(k)  Should  the  Commission  seek  in 
any  proceeding  to  compel  Hanson  to 
divest  itself  of  the  Cencal  interest  as 
defined  in  the  proposed  order,  Hanson 
shall  not  raise  any  objection  based  on 
the  expiration  of  the  applicable  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
acquisition.  Hanson  also  waives  all 
rights  to  contest  the  validity  of  this  Hold 
Separate. 

4.  To  the  extent  that  this  Hold 
Separate  or  Consent  Order  requires 
Hanson  to  take,  or  prohibits  Hanson 
from  taking,  certain  actions  which 
otherwise  may  be  required  or  prohibited 
by  contract,  Hanson  shall  abide  by  the 
terms  of  the  Hold  Separate  or  Consent 
Order  and  shall  not  asseri  as  a  defense 
such  contract  requirements  in  a  civil 
penalty  action  or  any  other  action 
brought  by  the  Commission  to  enforce 
the  terms  of  this  Hold  Separate  or 
Consent  Order. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold 
Separate,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
Hanson  Industries,  99  Wood  Avenue 
South,  Iselin,  New  Jersey  08830, 
Hanson's  United  States  affiliate,  Hanson 
shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

(a)  Access  during  the  office  hours  of 
Hanson  and  in  the  presence  of  counsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Hanson  relating  to  compliance  with  this 
Hold  Separate; 

(b)  Upon  five  (5)  days  notice  to 
Hanson,  and  without  restraint  or 
interference  from  Hanson,  to  interview 
officers  or  employees  of  Hanson,  who 
may  have  counsel  present,  regarding 
any  such  matters. 

6.  This  Hold  Separate  shall  not  be 
binding  until  approved  by  the 
Commission. 
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Attachment  A — Notice  of  Divestitare 
and  RequiiemeBt  for  Confidentiality 

Hanson  PLC  ("Hanson")  has  entered 
into  a  Consent  Agreement  and  Hold 
Separate  Agreement  with  the  Federal 
Trade  Commission  relating  to  the 
divestiture  of  the  to  be  acquired  interest 
in  Cencal  Cement  Company  ("Cencar*). 
Until  after  the  Commission's  Order 
becomes  final  and  the  interests  in 
Cencal  divested,  Cencal  must  be 
managed  and  maintained  as  a  separate, 
ongoing  business,  independent  of  all 
other  competing  product  lines  of 
Hansoa  All  competitive  information 
relating  to  Cencal  must  be  retained  and 
maintained  by  the  persons  responsible 
for  the  management  of  Cencal  (including 
each  of  Cencal's  Board  of  Directors  who 
are  employees  of  Beazer]  on  a 
confidential  basis  and  such  persons 
shall  be  prohibited  from  providing, 
discussing,  exchanging,  circulating,  or 
otherwise  furnishing  any  such 
information  to  or  with  any  other  person 
whose  employment  involves  any 
competing  H^iaon  business,  including 
the  operations  of  Kaiser  Cement 
Corporation  ("Kaiser").  Similarly,  all 
such  persons  responsible  for  the 
management  of  Hanson's  compebng 
businesses  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating  or  otherwise  furnishing 
competitive  information  about  such 
businesses  to  or  with  any  person 
responsible  for  Cencal. 

Any  violation  of  the  Consent 
Agreement  or  the  Hold  Separate 
Agreement,  incorporated  by  reference 
as  part  of  the  Consent  Order,  may 
subject  Hanson  to  civil  penalties  and 
other  relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Older  to 
Aid  Public  Comment 

The  Federal  Trade  Commissicn 
("Commission  ")  has  accepted  an 
agreement  to  a  proposed  Consent  Order 
and  Agreement  to  Hold  Separate  from 
Hanson  PLC  and  H  B  Acquisitions  PLC 
("HBA").  an  indirect,  wholly-owned 
subsidiary  of  Hanson  PLC  ( "hereinafter 
collectively  referred  to  as  "Hanson"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  people.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  October  18, 1991,  Hanson  and 
HBA  commenced  a  tender  offer  to 


acquire  all  of  the  voting  securities  of 
Beazer.  The  proposed  complaint  alleges 
that  the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  section  7  of  the  Clayton  Act. 
as  amended.  15  U.S.C.  18  and  section  5 
of  the  FTC  Act.  as  amended.  15  U.S.C.  45 
in  the  market  for  the  manufacture  and 
sale  of  cement  in  Northern  California. 

The  proposed  Consent  Order  provides 
that  within  180  days  of  the  Order 
becoming  final.  Hanson  shall  either 
acquire  the  remaining  50%  of  Cencal  (a 
deep-sea  import  terminal  located  at  the 
Port  of  Stockton.  California),  or  sell  its 
50%  interest  in  Cencal  to  Ssangyong 
(Pacific).  Inc.  In  the  event  Hanson 
acquires  a  100%  interest  in  Cencal.  the 
proposed  Consent  Order  provides  that 
Hanson  shall  divest  all  of  its  interest  in 
Cencal  within  twelve  (12)  months  after 
the  Order  becomes  final.  If  the 
divestiture  is  not  completed  within 
twelve  (12)  months,  the  Commission  will 
appoint  a  trustee  to  complete  the 
divestiture. 

The  Hold  Separate  provides  that 
during  any  period  in  which  Hanson 
possesses  an  ownership  interest  in 
Cencal.  Cencal  will  be  operated 
independently  of  Hanson.  Under  the 
provisions  of  the  Order,  Hanson  is  also 
required  to  provide  to  the  Commission  a 
report  of  its  comphance  with  the 
divestiture  provisions  of  the  Order 
within  sixty  (60)  days  following  the  date 
this  Order  becomes  final,  and  every 
sixty  (60)  days  thereafter  until  Hanson 
has  completely  divested  its  interest  in 
Cencal.  The  proposed  Order  will  also 
require  Hanson  to  cease  and  desist  for 
ten  (10)  years  from  acquiring,  without 
Federal  Trade  Commission  approval, 
any  interest  in  assets  suitable  for  the 
manufacture,  sale,  shipment  or 
distribution  of  cement  in  the  Northern 
California  market.  One  year  from  the 
date  the  Order  becomes  final  and 
annually  thereafter  for  nine  (9)  years, 
Hanson  will  be  required  to  provide  to 
the  Commission  a  report  of  their 
compliance  with  the  cease  and  desist 
provision  of  the  proposed  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc  91-29830  Filed  12-13-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
organization.  Functions  and  I>elegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Security  Administration.  Notice  is 
given  that  chapter  3,  the  Office  of  the 
Deputy  Commissioner  for  Programs,  is 
being  amended  to  reflect  the 
establishment  of  the  Division  of 
employment  and  Rehabilitation 
Programs  (DERP)  (S3CC);  the  transfer  of 
vocational  rehabilitation  responsibilities 
from  the  Ehvision  of  Field  DisabiHty 
Operations  (S3CB)  to  the  Division  of 
Disability  Process  Policy  (DDPP)  (S3C9) 
to  DERP;  the  transfer  of  responsibility 
for  statistical  and  program  data  from  the 
Division  of  Field  Disabihty  Operations 
(S3CB)  to  the  Division  of  Disability 
Program  Information  and  Studies  (S3C7); 
and.  the  transfer  of  responsibility  for 
liaison  to  the  regions,  advocacy  groups 
and  the  public  from  the  office  of  Medical 
Evaluation  (S3C2)  to  DDPP. 

The  new  material  and  changes  are  as 
follows: 

Section  S3C.10    The  Office  of 
Disability — (Organization): 

Add: 

}.  The  Division  of  Employment  and 
Rehabilitation  Programs  (S3CC). 

Section  S3C20    The  Office  of 
Disability — (Functions): 

D.  The  Office  of  Medical  Evaluation 
(S3C2). 

Delete: 

5.  In  its  entirety. 

Add: 

5.  Carries  out  professional  relations 
efforts  in  support  of  SSA's  efforts  to  gain 
support  from  professional  medical 
associations. 

G.  The  Division  of  Field  Disability 
Operations  (S3CB). 

Delete: 

4.  In  its  entirety. 

Renumber  5.  as  4. 

R  The  Division  of  Disability  Process 
Policy  (S3C9). 

Delete: 

4.  bi  its  entirety. 

Add: 

4.  Maintains  haison  and  assists 
professional  relations  efforts  to  gain  the 
support  of  private  advocacy  groups. 
Federal,  State  and  local  agencies  and 
the  public:  provides  guidance  and 
assistance  on  disability  professional 
relations  issues  to  the  SSA  regional  and 
Disability  Determination  Services'  field 
networks. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admfrristratfon; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authortty 

Part  S  of  the  Statement  of 
organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Secimty  Administration.  Notice  i» 
given  that  chapter  3,  the  Office  of  the 
Deputy  Commissioner  for  Programs,  is 
being  amended  to  reflect  the 
establishment  of  the  Division  of 
employment  and  Rehabilitation 
Programs  (DERP)  (S3CC):  the  transfer  of 
vocational  rehabilitation  responsibilities 
from  the  Division  of  Field  Disability 
Operations  (S3CB)  to  the  Division  of 
Disability  Process  Policy  (DDPP)  {S3C9) 
to  DERP;  the  transfer  of  responsibility 
for  statistical  and  program  data  from  the 
Division  of  Field  DisabiHty  Operations 
(S3CB)  to  the  Division  of  Disability 
Program  Information  and  Studies  (S3C7); 
and.  the  transfer  of  responsibility  for 
liaison  to  the  regions,  advocacy  groups 
and  the  public  from  the  office  of  Medical 
Evaluation  (S3C2)  to  DDPP. 

The  new  material  and  changes  are  as 
follows: 

Section  S3C.10    The  Office  of 
Disability — (Organization): 

Add: 

|.  The  Division  of  Employment  and 
Rehabilitation  Programs  (S3CC). 

Section  S3C20    The  Office  of 
Disability — (Functions): 

D.  The  Office  of  Medical  Evaluation 
(S3C2). 

Delete: 

5.  In  its  entirety. 

Add: 

5.  Carries  out  professional  relations 
efforts  in  support  of  SSA's  efforts  to  gain 
support  from  professional  medical 
associations. 

G.  The  Division  of  Field  Disability 
Operations  (S3CB). 

Delete: 

4.  In  its  entirety. 

Renumber  5.  as  4. 

R  The  Division  of  Disability  Process 
Policy  (S3C9). 

Delete: 

4.  In  its  entirety. 

Add: 

4.  Maintains  Haison  and  assists 
professional  relations  efforts  to  gain  the 
support  of  private  advocacy  groups, 
Federal.  State  and  local  agencies  and 
the  pubhc  provides  guidance  and 
assistance  on  disability  professional 
relations  issues  to  the  SSA  regional  and 
Disability  Determination  Services'  field 
networks. 


1   I.  The  Division  of  Disability  Program 
Information  and  Studies  {S3C7}. 
[Add: 

'   3.  Develops  and  maintains  data  bases 
tor  research,  statistical  activities  and 
program  information.  Provides  recurring 
and  specialized  reports  and  coordinates 
information  requirements. 

Add: 

J.  The  Division  of  Employment  and 
Rehabilitation  Programs  (S3CC). 

1.  implements  the  provisions  of  the 
Social  Secority  Act  which  call  for  the 
referral  of  beneficiaries  and  recipients 
to  the  State  or  alternate  vocational 
rehabilitation  (VR)  providers,  evaluates 
VR  provider  services,  reimburses  VR 
providers  for  successful  rehabilitations, 
ensures  that  client  participation  in  a 
program  is  appropriate  and  meets  the 
requirements  of  the  Act  and  develops 
proposals  and  plans  for  new  VR 
initiatives. 

2.  Implements  and  evaluates  models 
for  delivering  rehabilitation,  job 
placement  and  post-employment 
services  and  for  making  appropriate 
referrals  to  public  and  private  agencies. 
Administers  contracts  to  support 
projects. 

3.  Develops  initiatives  to  promote 
public  understanding  and  use  of  work 
incentives  through  enhanced  outreach 
activities  and  by  building  networks  with 
community-based  agencies  and  service 
providers. 

4.  Prepares  and  revises  regulations, 
operating  policies  and  training 
piaterials.  Develops  proposals  for  new 

ork  incentives. 


r 


Dated:  November  22. 1991. 
Ruth  A.  Pierce, 

Deputy  Commissioner  for  Human  Resources. 
|FR  Doc.  91-29870  Filed  12-13-1991;  8:45  uo] 
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Agency  for  Heattti  Care  Poflcy  and 
Research 

Assessment  of  Medical  Technology 

The  Public  Health  Service's  (PHS) 
Agency  for  Health  Care  Policy  and 
Research,  throu^  the  Office  of  Health 
Technology  Assessment  (OHTA), 
announces  that  it  is  initiating  an 
assessment  of  the  need  for  certam  tests 
in  patients  with  end-stage  renal  disease 
(ESRD)  undergoing  dialysis. 
.    Current  Medicare  coverage 
instructions  allow  for  several  tests  to  be 
performed  on  a  regular  basis  in  dialysis 
patients;  these  include  tests  of  nerve 
conduction  velocity  and 
electrocardiograms  every  three  months, 
chest  X-rays  every  six  months,  and 
hepatitis-associated  antigen  testing 
every  month.  The  question  to  be 


addressed  in  this  assessment  inclode: 
Whether  nerve  conduction  testing  (NCT) 
is  required  on  a  regular  basis  for 
assessment  of  peripheral  nerve  function 
in  dialysis  patients,  and  whether  other 
tests  of  peripheral  nerve  function  are 
more  appropriate;  if  sacfa  testing  is 
needed  on  a  regular  basis,  what  is  the 
most  appropriate  frequency  of 
assessments  of  peripheral  nerve 
function  in  dialysis  patients;  is 
evaluation  of  dialysis  patients  by 
electrocardiogram  and  chest  X-ray 
necessary  on  a  regular  basis  in  the 
absence  of  usually  accepted  clinical 
indications  for  such  testing:  whether 
hepatitis-associated  antigen  testing  is 
necessary  on  a  monthly  basis;  do  the 
results  of  any  of  the  above  tests  alter  the 
dialysis  prescription?  In  addition,  we  are 
interested  in  determining  whether  the 
necessity  for.  and  frequency  of.  such 
tests  differ  depending  upon  whether  the 
patient  is  treated  by  hemodialysis, 
intermittent  peritoneal  dialysis, 
continuous  ambulatory  peritoneal 
dialysis  or  hemoperfusion. 

The  PHS  assessment  consists  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  and 
individuals  in  the  private  sector,  from 
PHS  agencies  and  others  in  the  Federal 
Goverrunent,  and  from  objective 
published  medical  and  scientific  reports. 
Based  on  this  assessment  a  PHS 
recommendation  will  be  formulated  to 
assist  the  Health  Care  Financing 
Administration  in  establishing  covera^ 
policy. 

Any  person  or  group  wishing  to 
provide  OHTA  with  information 
relevant  to  this  assessment  should  do  so 
in  writing  no  later  than  February  1, 1992 
or  within  90  days  from  the  date  of 
publication  of  this  notice. 

To  enable  the  interested  scientific 
community  to  evaluate  the  information 
included  in  the  assessment,  AHCPR  will 
discuss  in  the  assessment  only  those 
data  and  analyses  for  which  a  80urce(8) 
can  be  cited.  Respondents  therefore  are 
encouraged  to  include  with  their 
submission  a  written  consent  {>ermitting 
AHCPR  to  cite  the  source  of  the  data 
and  comments  provided.  Otherwise,  in 
accordance  with  the  confidentiality 
statute  governing  information  collected 
by  AHCPR,  42  U.S.C  299a-l{c).  no 
information  received  will  be  published 
or  disclosed  which  could  identify  an 
individual  described  in  the  information 
or  an  entity  supplying  the  information. 

Written  material  should  be  submitted 
to:  Director,  Office  of  Health  Technologr 
Aasessmoit  AHCPR,  2101  Executive 
Boulevard,  suite  400.  Rockviile,  MD 
20852,  (301)  227-8337. 


Dated:  December  9, 1901. 
|.  lonett  CUntaD, 
Administration. 

(FR  Doc.  91-29987  Piled  12-13-91;  8:45  amj 
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Alcohol,  Drug  Abnte ,  and  M«ht«l 
Health  Adniiaistratlon 


Voluntary  Withdrawal  of  1 

From  Engaging  in  Urine  Drug  Testing 

for  Federal  AgendM 

AOEMCY:  National  Institute  on  Drug 
Abuse,  HHS. 

action:  Notice. 

SUMMABV:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (&3 
FR  11986)  dated  April  11, 1988.  Effective 
December  8, 1091,  the  foUowing 
laboratory  voluntarily  discontinued  its 
laboratory  operations  as  a  NIDA 
certified  laboratory:  Roche  Biomedical 
Laboratories.  Inc..  6370  Wilcox  Road. 
Dublin.  OH  43107,  614^886-1061. 
All  forensic  urine  drug  testing 
operations  were  transferred  to  the 
foUowmg  facility  at  Roche  Biomedical 
Laboratories,  Inc.,  1912  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709.  919-361-777a 
ron  FURTHER  INF0RMAT10M  CONTACT: 
Drug  Testing  Section.  Division  of 
Applied  Research.  National  Institute  on 
Drug  Abuse,  room  9-A-53.  5600  Fishers 
Lane.  Rockviile.  Maryland  20857. 
Telephone:  301-443-6014. 
Charles  R.  Schuster, 

Director,  /National  Institute  on  Drag  Abuse. 
[FR  Doc.  91-30062  Filed  12-12-01;  11:47  am] 

SIUJNQ  COOS  41W-20-M 


Health  Care  Financing  Adminiatration 

(0CC-2a-CN] 

Medware  Program;  Conditional 
Designation  of  States  in  Which 
Medicare  Select  Insurance  Policies 
May  Be  Issued;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Correction  notice.        

summary:  la  the  Septraober  2a  1991 
issue  of  the  Faderal  Register  (56  FR 

47763),  we  announced  the  Secretary's 
conditional  determination  of  the  15 
States  in  which  Medicare  supplemental 
insurance  policies  (commonly  referred 
to  as  "Medigap"  policies)  may  be  issued 


Fxtowi  Ragirtar  /  Vol  56.  No.  2«  /  Monday.  Decembef  16.  19»1  /  Notic— 


a*  Medicare  SELECT  peiidea.  In  that 
notice,  we  inadvertently  omitted  a 
deadline  date  for  receipt  of  public 
comments.  In  addition,  we  Inadvertently 
omitted  one  State  from  the  liat  of 
alternate  States  to  issue  these  policies. 

This  correction  notice  specifies  the 
public  comment  deadline  date  and  adds 
Louisiana  to  the  designated  list  of 
alternate  States  as  follows: 

1.  On  page  47764.  first  column,  at  the 
end  of  the  "OATia"  sectioa  the  sentence 
"Comments  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.A. 
on  December  20, 1991."  is  added 

2.  On  page  47765.  third  column,  under 
•ectioD  "A.  Solicitation  of  States  aa 
CandidatM,"  aecond  paragraph,  first 
a«ntence.  the  number  "28"  is  changed  to 
'*29". 

3.  On  MM  47765— 

a.  la  tMBrat  column,  in  the  sixth 
pan^Mk,  third  line,  the  number  "28"  is 
rhiiylte'ir. 

b.  ■  Ikt  Moood  columa  under  section 
1).  AhaniatiVe  States,"  in  the  second 
paragraph.  "Louisiana"  in  added 
alphabetically  to  the  list  of  alternative 
States. 

lTWn  contact: 
;)  401-2323. 

(Catalog  of  Pedatal  Ooaaatlc  AMiatance 

Program  No.  03J7S,  Madtcal  Assistance 

Program:  No.  S3.773,  Medicare — Hospital 

Insurance  Program;  No.  93.774.  Medicare — 

Supplemental  Medical  Insurance) 

FrMlWirth, 

Acting  Deputy  Aasistant  Secretary  for 

InformatJor  Resource  MariagemenL 

(FR  Doc.  91-28875  Filed  12-13-91;  6:45  am] 
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National  matttutaa  of  Haalth 

Natlonat  Cancar  Inatttuta;  Opportunity 
for  a  Cooparatlva  Rataarcti  and 
Oavalopnwnt  Agraamant  (CfUkOA)  for 
Iha  Sdanttflc  and  ConNnarcM 
uavaiopmani  or  ^Amino* 
Camptotttadn  aa  an  Anticancar  AQant 


:  National  Institutes  of  Health, 
PHS,  DHHS. 
action:  Notice. 

•UMMAaY:  The  Department  of  Health 
and  Human  Services  (DHHS)  seeks  a 
pharmaceutical  company  which  can 
effectively  pursue  the  clinical 
development  of  SHunino-ccunptothecin 
for  the  treatment  of  cancer,  llie 
National  Cancer  Institute  has 
established  that  this  agent  may  be 
effective  in  treating  several  types  of 
cancers.  The  selected  sponsor  will  be 
awarded  a  CRADA  for  the  development 
of  this  agent. 


;  Questions  about  this> 
opportunity  may  be  addressed  to  Dale 
Shoemaker,  PhD..  Executive  Secretary, 
CRADA  Selection  Committee.  Division 
of  Cancer  Treatment  NCI.  EPN.  room 
716.  Bethesda.  Maryland  20692  (301) 
496-7912,  from  whom  further 
information  including  a  siunmary  copy 
of  the  preclinical  data  may  be  obtained. 

OATCS:  In  view  of  the  important  priority 
of  developing  new  drugs  for  the 
treatment  of  cancer,  this  notice  is  active 
until  January  30, 1992. 

SUPnOfWfTAIIV  tNTOWMATION:  The 

Government  is  seeking  a  pharmaceutical 
company  which,  in  accordance  with  the 
requirements  of  the  regulations 
governing  the  transfer  of  Government- 
developed  agents  (37  CFR  404.8),  can 
develop  9-amino-camptothecin  to  a 
marketable  status  to  meet  the  needs  of 
the  public  and  with  the  best  terms  for 
the  Government.  9-Amino-camptothecin 
is  a  derivative  of  a  natural  product  and 
has  demonstrated  good  in  vivo 
antitumor  activity  against  both  murine 
timiors  and  human  tumor  xenografts. 
The  mechanism  of  action  of  this  agent 
appears  to  be  the  inhibition  of  the 
enz3nne  topoisomerase  I.  Preclinical 
toxicology  studies  for  9-amino- 
camptothecin  are  underway  with  an 
anticipated  date  of  mid-1992  for  the 
initial  Piiase  I  trials  in  humans.  9- 
Amino-camptothecin  is  not  covered  by  a 
U.S.  composition  of  matter  patent  and 
may  classify  as  an  orphan  agent. 

The  Division  of  Cancer  Treatment, 
NCI,  is  interested  in  establishing  a 
CRADA  for  this  agent  with  a 
pharmaceutical  company  to  assist  in  the 
continuing  development  of  the  agent. 
The  Government  will  provide  all 
available  expertise  and  information  to 
date  and  will  jointly  pursue  new  clinical 
studies  as  required  giving  the 
pharmaceutical  company  exclusive 
rights  to  the  New  Drug  Application- 
directed  clinical  data  from  Phase  D/in 
trials.  The  successful  pharmaceutical 
company  will  provide  the  necessary 
financial  and  organizational  support  to 
complete  further  development  of  this 
agent  to  establish  clinical  efficacy  and 
possible  commercial  status. 

The  role  of  the  Division  of  Cancer 
Treatment,  NCI,  includes  the  follo«ving: 

1.  The  Government  will  provide 
information  concerning  pharmaceutical 
manufacturing  and  controls  including 
dosage  form  development  data. 

2.  The  Government  will  allow  the 
pharmaceutical  company  to  review  and 
cross-file  the  Division's  IND  for  the 
agent:  it  is  likely  that  the  pharmaceutical 
company  would  wish  to  undertake 
clinical  studies  independently. 


3.  The  Government  wiU  make  the 
Division's  IND  for  the  agent  proprietary 
under  such  circumstances  and  the  IND 
data  will  be  offered  exclusively  to  the 
selected  pharmaceutical  company. 

4.  The  Government  will  continue  the 
preclinical  and  clinical  development  of 
this  agent  under  its  extramural  clinical 
trials  network. 

The  role  of  the  successful 
pharmaceutical  company  for  the  agent 
under  A  CRADA  will  indude  the 
following: 

1.  Provide  and  implement  plans  to 
independently  secure  future  continuing 
supplies  of  the  agent  to  assure  continued 
preclinical  and  clinical  development. 

2.  Provide  plan  and  support  for 
clinical  development  leading  to  FDA 
approval  for  mari(eting.  ; 

Criteria  for  choosing  the        '  ' 
pharmaceutical  company  include  the 
following: 

1.  Experience  in  the  preclinical  and 
clinical  development  of  anticancer 
agents.' 

2.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutic^  agents  in  the  United 
States  and  to  provide  the  agent  at  a   '. 
reasonable  price. 

3.  Experience  in  the  monitoriiig, 
evaluation  and  interpoetation  of  the  data. 
ht)m  investigational  agent  clinical 
studies  under  an  IND. 

4.  A  willingness  to  cooperate  with  the 
Public. Health  Service  in  the  coltectioa 
evaluation,  publication  and 
maintenance  of  data  from  clinical  trials  ' 
of  investigational  agents. 

5.  A  willingness  to  cost  share  in  the 
development  of  the  agent.  This  includes 
the  acquisition  of  bulk  material  and 
formulation  of  clinical  products  in 
adequate  amounts  as  needed  for  future 
clinical  trials  and  mariceting. 

6.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

7.  The  aggressiveness  of  the 
development  plan,  including  the. 
appropriateness  of  milestones  and 
deadlines  and  clincial  development. 

8.  Provisions  for  equitable  distribution 
of  patent  rights  to  any  inventions. 
Generally  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  %vith  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  exclusive  or  nonexclusive 
license  to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  inventor). 
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I"  section,  the  sentence 
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;  Queetions  about  this-  - 
opportunity  may  be  addressed  to  Dale 
Shoemaker,  Phi)..  Executive  Secretary. 
CRADA  Selection  Committee.  Division 
of  Cancer  Treatment  NCI.  EPN.  room 
716.  Bethesda.  Maryland  20692  (301) 
496-7912,  from  whom  further 
information  including  a  sununary  copy 
of  the  preclinical  data  may  be  obtained. 

DATES:  In  view  of  the  important  {Hiority 
of  developing  new  drugs  for  the 
treatment  of  cancer,  this  notice  ia  active 
until  January  30. 1992. 

SUPmj»NINTAIIV  MTONMATKNT  The 

Government  is  seeking  a  pharmaceutical 
company  which,  in  accordance  with  the 
requirements  of  the  regulations 
governing  the  transfer  of  Government- 
developed  agents  (37  CFR  404.8),  can 
develop  9-amino-camptothecin  to  a 
marketable  status  to  meet  the  needs  of 
the  public  and  with  the  best  terms  for 
the  Government.  9-Amino-camptothecin 
is  8  derivative  of  a  natural  product  and 
has  demonstrated  good  in  vivo 
antitumor  activity  against  both  murine 
tumors  and  human  tumor  xenografts. 
The  mechanism  of  action  of  this  agent 
appears  to  be  the  inhibition  of  the 
enz3rme  topoisomerase  I.  Preclinical 
toxicology  studies  for  9-amino- 
camptothecin  are  underway  with  an 
anticipated  date  of  mid-1992  for  the 
initial  Phase  I  trials  in  humans.  9- 
Amino-camptothecin  is  not  covered  by  a 
U.S.  composition  of  matter  patent  and 
may  classify  as  an  orphan  agent. 

The  Division  of  Cancer  Treatment 
NCI,  is  interested  in  establishing  a 
CRADA  for  this  agent  with  a 
pharmaceutical  company  to  assist  in  the 
continuing  development  of  the  agent. 
The  Government  will  provide  all 
available  expertise  and  information  to 
date  and  will  jointly  pursue  new  clinical 
studies  as  required  giving  the 
pharmaceutical  company  exclusive 
rights  to  the  New  Drug  Application- 
directed  clinical  data  from  I^ase  D/LQ 
trials.  The  successful  pharmaceutical 
company  will  provide  the  necessary 
financial  and  organizational  support  to 
complete  further  development  of  this 
agent  to  establish  clinical  efficacy  and 
possible  conmiercial  status. 

The  role  of  the  Division  of  Cancer 
Treatment,  NCI,  includes  the  following: 

1.  The  Government  will  provide 
information  concerning  pharmaceutical 
manufacturing  and  controls  including 
dosage  form  development  data. 

2.  The  Government  will  allow  the 
pharmaceutical  company  to  review  and 
cross-file  the  Division's  IND  for  the 
agent:  it  is  likely  that  the  pharmaceutical 
company  would  wish  to  undertake 
clinical  studies  independently. 


3.  The  Government  wiU  make  the 
Division's  IND  for  the  agent  proprietary 
under  such  circumstances  and  the  IND 
data  will  be  offered  exclusively  to  the 
selected  pharmaceutical  company. 

4.  The  Government  will  continue  the 
preclinical  and  clinical  development  of 
this  agent  under  its  extramural  clinical 
trials  network. 

The  role  of  the  successful 
pharmaceutical  company  for  the  agent 
under  a  CRADA  will  include  the 
following: 

1.  Provide  and  implement  plans  to 
independently  secure  future  continuing 
supplies  of  the  agent  to  assure  continued 
preclinical  and  clinical  development 

2.  Provide  plan  and  support  for 
clinical  development  leading  to  FDA 
approval  for  marketing. 

Criteria  for  dioosing  the 
pharmaceutical  company  include  the 
following: 

1.  Experience  in  the  preclinical  and 
clinical  development  of  anticancer 
agents. 

2.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutic^  agents  in  the  United 
States  and  to  provide  the  agent  at  a 
reasonable  price. 

3.  Experience  in  the  monitoriiig. 
evaluation  and  interpietatkin  of  the  data, 
from  investigational  agent  clinical 
studies  under  an  IND. 

4.  A  willingness  to  cooperate  with  the  ' 
Public. Health  Service  in  the  collection, 
evaluation,  publication  and 
maintenance  of  data  from  clinical  trials  '< 
of  investigational  agents. 

5.  A  willingness  to  cost  share  in  the 
development  of  the  agent.  This  includes 
the  acquisition  of  bulk  material  and 
formulation  of  clinical  products  in 
adequate  amounts  as  needed  for  future 
clinical  trials  and  marketing. 

6.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

7.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and   ■. 
deadlines  and  clincial  development. 

8.  Provisions  for  equitable  distribution 
of  patent  rights  to  any  inventions. 
Generally  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  with  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  exclusive  or  nonexclusive 
license  to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  inventor). 


Dated:  December  6, 1991. 
Raid  Adlw, 

Director.  Office  «f  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  91-29929  Ffled  12-1S-91:  8:45  am] 
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Cantare  for  Olaaaee  Conlrol  StatamaM 
of  Organization,  FunctkMia,  and 
Dalegatione  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Audiority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  87772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296.  October  20, 1980.  as  amended 
most  recently  at  56  FR  58251,  dated 
November  18, 1991)  is  amended  to 
reflect  the  abolishment  of  the  Dental 
Disease  Prevention  Activity,  Office  of 
the  Director.  National  Center  for 
Prevention  Services,  and  the 
establishment  of  the  Division  of  Oral 
Health  and  an  Office  of  the  Director. 

Section  HC-M,  Organization  and 
Fimctions,  is  hereby  amended  as 
follows: 

1.  After  the  functional  statement  for 
the  National  Center  for  Prevention 
Services  (HCM).  Office  of  the  Director 
(HCMl),  delete  in  their  entirety  the  title 
and  functional  statement  for  the  Dental 
Disease  Prevention  Activity  (HCMll). 

2.  After  the  functional  statement  for 
the  Division  of  Immunization  (HCM2), 
insert  die  following: 

Division  of  Oral  Heafth  (HCM6).  (1) 
Provides  a  national  and  international 
focus  for  the  prevention  and  contixd  of 
dental  diseases  and  oral  conditions,  and 
for  the  prevention  and  control  of 
infectious  diseases  in  dentistry;  (2) 
provides  assistance  to  State  >»d  local 
governments,  professional,  educational, 
voluntary,  and  community-based  and 
citizens  organizations  through 
consultation,  training,  promotion, 
education,  and  surveillance,  and  other 
technical  services;  (3)  assists  State  and 
local  governments  and  other 
organizations  in  evaluating  dental,  oral, 
and  infections  disease  {»-evention 
activities:  (4)  develops  and  implements 
oral  health  activities  for  underserved 
racial  and  ethnic  minority  populations; 
(5)  collects,  analyzes,  summarizes,  and 
distributes  information  on  the  status  of 
dental  public  health  programs;  (8) 
conducts  and  evaluates  operational 
research  to  develop  improved 
methodology  for  oral  disease 
prevention;  (7)  develops  and  conducts 
surveillance  of  dental  and  oral  disease 


problems:  (8)  maintains  liaison  with 
other  Federal  agencies,  State  and  local 
health  agencies,  and  national 
organizations  and  groups  on  oral  health 
activities;  (9)  collaborates  with  other 
components  of  CDC,  PHS.  and  DDHS  in 
carrying  out  programs. 

Office  of  the  Director  (HCM61).  (1) 
Manages,  directs,  and  coordinates  the 
activities  of  the  Division  of  Oral  Health 
(DOH);  (2)  provides  leadership  and 
guidance  in  policy  formulation,  program 
planning  and  development,  program 
manageoient  and  operations;  (3) 
provides  administrative,  fiscal, 
procnrement.  and  technical  support  for 
the  Division;  (4)  coordinates  responses 
to  all  congressional,  public  and 
Freedom  of  Information  inquiries;  (5) 
coordinates  all  clearance  functions;  (6) 
manages  all  personnel  activities, 
including  staff  recnritment,  assignment, 
and  career  development;  (7)  coordinates 
activities  of  the  Divrsion  wiih  other 
coiaponents  of  PHS  and  C2)C. 

Effective  Date:  December  4. 1991. 
WUliamL  Roper, 

Director,  Centers  for  Disease  Control.    ' 
[FR  Doc.  91-29987  Filed  12-3-91:  8:45  amj 
MLLWO  cooc  r\so-i»-« 


DEPAflTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Ptanning  and 
ueveiapfneni 

[Docket  Na  N-»1-33e3;  FR-2«32-N-05] 

RIN  2M1-AB13 

Instructions  for  Preparing  an 
Abbreviated  Comprahaoalva  Houslrtg 
AffordabMity  Strategy 

AQCNCV:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

Acnott:  Notice  concerning  the 

preparation  of  an  Abbreviated 

comprehensive  housing  affordability 

strategy. 

SUMMAav:  On  February  4. 19B1  {56  FR 

4480)  the  Department  published  an 
interim  rule  in  the  Federal  Register  on 
Comprehensive  Housing  Affordability 
Strategies  (CHAS).  That  rule  provided 
for  both  a  full-length  CHAS  and  an 
abbreviated  CHAS.  Forms  ar»d 
instructions  were  developed  and 
pubUcized  for  the  full-length  CHAS.  This 
notice  provides  instructions  to 
jurisdictions  needing  to  prepare  an 
abbreviated  CHAS  (hereafter  referred  to 
as  an  abbreviated  strategy).  The 
abbreviated  strategy  is  necessary  to 
provide  the  certification  of  consistency 


with  a  CHAS  required  by  a  number  of 
HUD-funded  programs  for  proposed 

housing  activities. 

FOR  FUaTNO  MiMWMATtON  COMTACT: 

Mary  Kolesar,  Director.  Rekabilitation 
Management  Division,  room  7162, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington.  DC  20410-7000;  telephone 
(202)  706-2470.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers). 


iTmc 


SUPPLEMEHTAIIY 


Paperwork  Reduction  Act 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperworic  Reduction  Act 
of  1980  (44  U3.C.  3054(h))  and  assigned 
OMB  approval  number  2506-0117, 
expiring  January  31. 1992.  HUD  wiH  not 
issue  a  specific  form  for  the  abbreviated 
strategy;  jurisdictions  may  develop  their 
own  format  subject  to  the  information 
requirements  below. 

I.  Background  and  Autliarity 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990  (NAHAJ 
made  several  significant  changes  in  the 
way  in  which  jurisdictions  may  apply 
for  and  receive  HUD  housing  funds.  One 
major  change  required  that  jurisdictions 
wishing  to  receive  HUD  housing  funds 
prepare  and  submit  to  HUD  for  approval 
a  Comprehensive  Housing  Affordability 
Strategy  (CH/.S)  detailing  housing 
needs  and  market  conditions  within 
their  community,  together  with 
strategies  and  plans  for  meeting  those 
needs  using  available  or  anticipated 
resources.  Under  the  interim  CHAS  rule 
(34  CFR  part  91),  all  "jurisdictions" 
(States  and  units  of  general  local 
government)  designated  aa 
"participating  jurisdictions"  under  tite 
HOME  program,  as  well  as  States  and 
CDBG  entitlement  grantees  not  so 
designated,  are  required  to  submit  a  full 
CHAS  containing  all  of  the  fourteen 
statutory  elements  described  in  24  CFR 
91.15  and  91.20. 

The  CHAS  regulations  at  24  CFR  91.25 
permit  jurisdictions  that  are  not  required 
to  have  a  complete  CHAS  to  submit  ao 
abbreviated  housing  strategy 
appropriate  to  the  types  and  amounts  of 
assistance  sought  from  HUD.  The 
regulations  state  that  an  abbreviated 
strategy  muat  include  the  elements  of 
strategies  required  for  a  complete  CHAS 
except  to  the  extent  that  they  are  clearly 
uiuecessary  or  ir>api>iicabie,  as 
determined  by  HUD. 
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n.  AppUcabiUty 

Where  a  jurisdiction  that  is  permitted 
to  use  an  abbreviated  strategy  wishes  to 
apply  directly  to  HUD  for  funds  under 
the  programs  listed  below,  the  required 
certification  of  consistency  with  a 
comprehensive  housing  a^ordability 
•trategy  will  be  satisfied  by  submission 
of  a  certification  of  consistency  with  an 
abbreviated  strategy.  (Indian  tribes  are 
not  required  to  have  any  form  of  CHAS, 
nor  are  they  required  to  submit  a 
certification  of  consistency  with  a 
CHAS  in  connection  with  these 
pr^rams.) 

The  following  programs  require 
■ubmission  of  a  strategy: 

•  HOME  program  reallocations  (title 
nofNAHA) 

•  HOPE  I  Public  Housing 
Homeownership  program  (title  IV  of 
NAHA) 

•  HOI%  II  Homeownership  of 
Multifamily  Units  program  (title  IV  of 
NAHA) 

•  HOre  III  Homeownership  of  Single 
Family  Homes  program  (title  IV  of 
NAHA) 

•  Community  Development  Block 
Grant  (CDBG)  program  for  HUD- 
Administered  Small  Cities  (in  Hawaii 
and  New  York  State]  and  Insular  Areas 
grants  where  the  application  includes  a 
housing  activity  (sections  106(d]  and  107 
of  the  Housing  and  Conmiunity 
Development  Act  of  1974,  as  amended) 

•  Supportive  Housing  Demonstration 
program  (title  IV,  subtitle  C,  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act) 

•  Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 
(SAFAH)  program  (title  IV,  subtitle  D  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act) 

•  Emergency  Shelter  Grants  (ESQ) 
program  reallocations  (title  IV,  subtitle  B 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act) 

•  Shelter  Plus  Care  program  (title  IV, 
subtitle  F  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act] 

•  Housing  Opportunities  for  Persons 
with  AIDS  program  (sections  851-883  of 
NAHA) 

An  abbreviated  strategy  (or  complete 
CHAS)  is  not  required  to  apply  for  funds 
for  Public  Housing.  Section  8  vouchers 
and  certificates,  nor  is  it  required  for 
participation  by  Indian  tribes  in  any  of 
these  programs. 

An  eligible  nonprofit  organization 
applying  for  funding  under  one  of  the 
programs  listed  above  or  under  the 
Supportive  Housing  for  the  Elderly 
program  or  the  Supportive  Housing  for 
Persons  with  Disabilities  program,  must 
obtain  a  certification  of  consistency 


with  an  approved  housing  strategy  from 
the  lowest  level  of  government  having  a 
CHAS  covering  the  jurisdiction  in  which 
the  proposed  project  is  to  be  located. 
Should  that  CHAS  fail  to  provide  a  basis 
for  consistency,  either  a  suitable 
amendment  can  be  prepared  or.  in  the 
case  of  a  proposed  project  in  a  local 
jurisdiction  not  having  an  existing 
CHAS.  that  local  jurisdiction  may 
prepare  an  abbreviated  strategy 
appropriate  to  the  project. 

ni.  Abbreviated  Strategy  r^atenl* 

A  jurisdiction  wishing  to  submit  an 
abbreviated  strategy  to  apply  for  or 
cover  speciHc  program  funds  {e.g.. 
McKinney  Act  or  HOPE  funds),  need 
only  address  the  specific  needs  of  the 
segment  of  the  population/market  which 
is  eligible  to  be  served  by  those  program 
funds.  For  example,  if  McKinney  Act 
funds  are  being  applied  for,  the 
jurisdiction  would  only  need  to  provide 
information  relative  to  its  homeless 
population  in  its  abbreviated  strategy 
for  this  program. 

In  its  abbreviated  strategy,  a 
jurisdiction  must  address  only  the 
elements  briefly  summarized  below.  For 
purposes  of  reference  to  the  full, 
regulatory  description  of  each  element, 
designating  letters  are  those  appearing 
in  24  CFR  91.15: 

(a)  Needs  Data 

A  jurisdiction  must  address  its  needs 
for  the  current  fiscal  year  for  the 
population  which  is  eligible  to  be  served 
by  the  program  for  which  funds  are 
requested  (e.g.,  low  income  and  very 
low  income  persons  for  the  CDBG  and 
HOME  programs;  homeless  persons  for 
the  McKinney  Act  programs).  The  time 
period  and  the  geographic  area  (if  other 
than  the  entire  jurisdiction)  that  the 
strategy  intends  to  serve  for  the  target 
population(s)  specified  should  also  be 
identified. 

(bj  Homeless  Assistance  Needs  and 
Strategy 

If  McKinney  Act  funds  are  being 
applied  for.  the  jurisdiction  must 
address  the  information  required  in  this 
subsection. 

(c)  Market  Characteristics 

A  jurisdiction  must  provide 
information  on  market  characteristics 
pertaining  to  the  eligible  population 
group(8)  to  be  served  by  the  program  for 
which  funds  are  requested,  or  in  the 
case  of  a  request  for  HOPE  funding, 
information  pertaining  to  the 
homeownership  maricet  for  the  target 
population. 


(f)  Resources 

A  jurisdiction  must  indicate  whether 
any  additional  private  or  public 
resources  will  be  used  to  address  the 
identified  needs.  The  strategy  must 
clearly  identify  any  other  Federal 
agencies  that  are  providing  or  being 
requested  to  provide  funds  for  the 
program(8)  applied  for,  and  must 
identify  any  private  or  local  resources 
drawn  wholly  or  partially  from  other 
Federal  funding  sources. 

(I)  Fair  Housing 

A  jurisdiction  must  provide  a 
certification  that  it  will  a^umatively 
further  fair  housing,  and  will  maintain 
records  pertaining  to  any  steps  taken  to 
carry  out  the  certification. 

(m)  Replacement  of  Low-Income 
Housing  and  Relocation  Assistance 

A  jurisdiction  applying  for  assistance 
under  any  of  the  above  listed  programs 
must  provide  a  certification  that  it  is  in 
compliance  with  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(d)]  to  the  extent  the  plan 
requirements  under  that  section  apply  to 
it  as  a  recipient  of  CDBG  funds. 

(n)  Goals 

A  jurisdiction  must  include  a 
statement  indicating  the  number  of 
families  that  will  be  assisted  with  the 
funds  being  requested  under  each 
program  for  which  it  is  applying,  as  well 
as  the  number  of  families  to  be  assisted 
with  identified  resources. 

Jurisdictions  developing  an 
abbreviated  strategy  do  not  have  to 
provide  information  on  the  remaining 
elements  of  a  complete  CHAS.  and  are 
not  required  to  fill  out  any  of  the  forms 
required  in  the  instructions  for 
developing  a  complete  local  CHAS. 
Rather,  they  should  include  in  their 
narrative  of  the  elements  listed  above 
information  concerning  population 
which  is  eligible  to  be  served  under  the 
progTam(8)  for  which  funds  are 
requested. 

Tlie  following  items,  in  addition  to  the 
information  required  above,  should  be 
included  in  the  abbreviated  strategy 
package: 

•  A  cover  sheet  identifying  the 
jurisdiction,  the  lead  agency,  a  contact 
person  and  the  time  period  covered  by 
the  submission. 

•  A  transmittal  letter  signed  by  the 
jurisdiction's  Chief  Executive  Officer  or 
his/her  designee. 

•  A  Table  of  Contents. 
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(f)  Resounds  , 

A  jurisdiction  must  indicate  whether 
any  additional  private  or  public 
resources  will  be  used  to  address  the 
identified  needs.  The  strategy  must 
clearly  identify  any  other  Federal 
agencies  that  are  providing  or  being 
requested  to  provide  funds  for  the 
program(8]  applied  for.  and  must 
identify  any  private  or  local  resources 
drawn  wholly  or  partially  from  other 
Federal  funding  sources. 

(0  Fair  Housing 

A  jurisdiction  must  provide  a 
certiHcation  that  it  will  affirmatively 
further  fair  housing,  and  will  maintain 
records  pertaining  to  any  steps  taken  to 
carry  out  the  certification. 

(m)  Replacement  of  Low-Income 
Housing  and  Relocation  Assistance 

A  jurisdiction  applying  for  assistance 
under  any  of  the  above  listed  programs 
must  provide  a  certification  that  it  is  in 
compliance  with  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C 
5304(d))  to  the  extent  the  plan 
requirements  under  that  section  apply  to 
it  as  a  recipient  of  CDBG  funds. 

(n)  Goals 

A  jurisdiction  must  include  a 
statement  indicating  the  number  of 
families  that  will  be  assisted  with  the 
funds  being  requested  under  each 
program  for  which  it  is  applying,  as  well 
as  the  number  of  families  to  be  assisted 
with  identified  resources. 

Jurisdictions  developing  an 
abbreviated  strategy  do  not  have  to 
provide  information  on  the  remaining 
elements  of  a  complete  CHAS,  and  are 
not  required  to  fill  out  any  of  the  forms 
required  in  the  instructions  for 
developing  a  complete  local  CHAS. 
Rather,  they  should  include  in  their 
narrative  of  the  elements  listed  above 
information  concerning  population 
which  is  eligible  to  be  served  under  the 
program(s)  for  which  funds  are 
requested. 

The  following  items,  in  addition  to  the 
information  required  above,  should  be 
included  in  the  abbreviated  strategy 
package: 

•  A  cover  sAee/ identifying  the 
jurisdiction,  the  lead  agency,  a  contact 
person  and  the  time  period  covered  by 
the  submission. 

•  A  transmittal  letter  signed  by  the 
jurisdiction's  Chief  Executive  Officer  or 
his/her  designee. 

•  A  Table  of  Contents. 


•  A  summary  which  describes  the 
process  used  to  develop  the  abbreviated 
strategy  including  the  governmental 
cooperation  which  took  place,  the 
involvement  of  public  agencies, 
concerned  community  groups  and  non- 
proHt  organizations  and  any  other 
information  the  jurisdiction  considers 
relevant. 

•  Public  Response.  A  jurisdiction 
must  include  in  its  abbreviated  strategy 
a  summary  indicating  how  it  met  HUD's 
citizen  participation  requirements 
outlined  in  section  IV  below,  and 
summarizing  public  comments.  The 
summary  shall  also  note  the 

I  jurisdiction's  response  to  public 
comments  reflected  in  its  abbreviated 
strategy. 

IV.  Citizen  Participation  Requirements 

I I  Before  submitting  an  abbreviated 
strategy  to  HUD  for  review,  a 
jurisdiction  must  comply  with  the 

I       following  citizen  participation 
requirements: 

(a)  Make  available  to  its  citizens, 
public  agencies,  and  other  interested 
parties  information  concerning  the 
amount  of  assistance  the  jurisdiction 
expects  to  receive  and  the  range  of 
investment  or  other  uses  of  the 
assistance  that  the  jurisdiction  may 
undertake. 

(b)  Make  the  proposed  abbreviated 
strategy  available  to  the  public  by 
publishing  a  summary  of  the  strategy  in 
a  newspaper  of  general  circulation,  and 
by  offering  copies  of  the  entire 
abbreviated  strategy  at  local  libraries, 
government  offices  and  other  public 
places.  The  length  of  time  provided  for 
affected  citizens,  public  agencies  and 
ether  interested  parties  to  examine  its 
content  must  be  reasonable  and  at  least 
thirty  days. 

(c)  If  the  abbreviated  strategy 
includes  application  for  homeless 
assistance  funds  and/or  other  programs 
providing  supportive  housing,  the 
jurisdiction  must  make  reasonable 
efforts  to  confer  with  appropriate  social 
service  agencies  regarding  the  needs  of 
children,  elderly  persons,  persons  with 
disabilities,  homeless  persons,  and  other 
persons  served  by  the  agencies. 
Agencies  contacted  and  the  results  of 
such  contacts  must  be  briefly 
summarized  in  the  strategy. 

(d)  Hold  a  public  hearing  to  obtain  the 
views  of  citizens,  public  agencies,  and 
other  interested  parties  on  the  needs  of 
the  jurisdiction  for  each  program  to  be 
applied  for.  Where  a  hearing  is  held  in 
connection  with  the  CDBG  HUD- 
administered  Small  Cities  program  or 
the  CDBG  Insular  Areas  program,  the 


hearing  on  the  abbreviated  strategy  may 
be  combined' with  that  hearing. 

(e)  Provide  citizens,  public  agencies 
and  other  interested  parties  with 
reasonable  access  to  records  regarding 
use  of  any  assistance  the  jurisdiction 
may  have  received  during  the  preceding 
five  years. 

(f)  Consider  any  comments  or  views 
of  citizens.  A  summary  of  these 
comments  or  views  together  with  the 
jurisdiction's  response  must  be  included 
in  the  abbreviated  strategy.  The  final 
strategy  as  submitted  to  HUD  and  any 
amendments  later  made  pursuant  to 
HUD  request  must  be  made  available  to 
the  public. 

V.  Time  Frames  for  Submission  and 
Review 

An  abbreviated  strategy  must  be 
submitted  for  HUD  approval  before  or  at 
the  time  of  submission  of  the  application 
for  funding.  A  jurisdiction  that  expects 
to  apply  for  more  than  one  of  the  listed 
programs  may  (but  need  not]  submit  a 
single  abbreviated  strategy  covering  all 
programs  for  which  it  intends  to  apply. 

A  jurisdiction  having  an  approved 
abbreviated  strategy  that  decides  at  a 
later  date  to  submit  an  application  for     • 
a.ssistance  under  one  or  more  programs 
not  consistent  with  the  approved 
strategy,  must  submit  an  amended 
abbreviated  strategy  covering  the  new 
program(s)  to  HUD  before  or  with  the 
new  application(s).  Citizen  participation 
requirements  must  be  complied  with  for 
any  portion(s]  of  the  submission 
covering  the  new  program(s). 

HUD  must  review  and  approve  an 
abbreviated  strategy  or  amended 
abbreviated  strategy,  or  notify  the 
jurisdiction  of  the  reasons  for 
disapproval,  within  sixty  days  of 
receipt.  An  abbreviated  strategy  or 
amended  abbreviated  strategy  that  has 
not  been  acted  upon  by  HUD  within 
sixty  days  of  receipt  is  deemed  to  be 
approved  without  further  formal  action. 
If  HUD  disapproves,  it  must  provide 
written  reasons  within  fifteen  days  of 
disapproval.  A  jurisdiction  must  submit 
its  revised  abbreviated  strategy  or 
amended  abbreviated  strategy  within  45 
days  of  the  date  of  HUD's  notification  of 
disapproval.  HUD  will  have  an 
additional  30  days  following 
resubmission  to  approve  or  disapprove 
the  revision,  and  must  provide  written 
reasons  within  fifteen  days  following 
any  subsequent  disapproval. 

An  application  for  funds  with  respect 
to  which  HUD  approval  of  a  submitted 
strategy  is  pending  will  either  be  put  on 
hold  until  the  strategy  is  approved  or 


will  be  disapproved,  dependent  on  th4 
rules  or  time  frames  involved  in  the 
particular  program(s)  for  which  funds 
are  being  requested. 

VI.  Certifications  :  : 

Certifications  of  consistency  with  the 
CHAS  are  required  to  be  Submitted  with 
the  applications  for  funding  under  the 
listed  programs  (except  the  Housing 
Opportunities  for  Persons  with  AIDS 
programs).  The  HOPE  and  Shelter  Plus 
Care  programs  require  applications  with 
certifications  of  consistency  with  the 
approved  CHAS.  jurisdictions  that  do 
not  already  have  an  approved  CHAS 
applicable  to  those  programs  when  a 
NOFA  is  published  will  not  have 
sufficient  lead  time  to  obtain  an 
approved  abbreviated  strategy  before 
the  application  submission  deadline  and 
would  be  precluded  from  applying  for 
assistance.  Therefore,  HUD  will  accept 
applications  for  the  HOPE  and  Shelter 
Plus  Care  programs  with  certifications 
that  the  proposed  activities  are 
consistent  with  the  CHAS  being 
submitted  for  approval.  The  abbreviated 
strategy  must  be  submitted  before  or 
with  the  application.  (The  same  type  of 
certification  will  be  accepted  from 
eligible  nonprofit  organizations  applying 
for  funding  under  the  Supportive 
Housing  for  the  Elderly  program  and  the 
Supportive  Housing  for  Persons  with 
Disabilities  program.) 

The  programs  listed  that  are 
authorized  by  the  Stewart  B.  McKinney 
Act  also  prohibit  the  availability  of 
funds  unless  the  jurisdiction  certifies 
that  it  is  following  an  approved  CHAS. 
Since  this  certification  is  not  required  as 
part  of  the  application,  it  will  be 
included  in  the  grant  agreement. 

VII.  Strategy  Updates  and  Performance 
Reports 

No  annual  update  of  an  abbreviated 
strategy  is  required.  However,  24  CFR 
91.75  requires  that  each  jurisdiction  that 
receives  HUD  funds  in  connection  with 
an  approved  CHAS  (complete  or 
abbreviated)  must  submit  to  HUD  an 
annual  performance  report.  These 
annual  reports  must  continue  to  be 
submitted  in  connection  with  an 
abbreviated  strategy  until  completion  of 
the  project. 

Dated:  December  6, 1991. 
S.  Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
|FR  Doc.  91-29933  Filed  12-13-91;  8:45  am) 
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Office  of  the  Assistant  Seavtary  for 
POblic  and  Indian  Housing 

(Docket  No«.  H-91-1913;  f«-2597-H-02; 
N-91-ie98;  FR-2S29-I4-02] 

Policy  on  Establishment  of  Ceiling 
Rents  for  Public  and  Indian  Housing 

agency:  OfTice  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Notice  of  change  in  policy. 

tOWMAWY.  This  Notice  announces  a 
change  in  HUD  policy  for  the 
establishment  of  ceiling  rents  for  public 
housing  to  extend  the  length  of  time  that 
a  ceiling  rent  may  be  available  for  any 
one  family  to  five  years,  in  accordance 
with  secbon  302  of  the  HUD  Reform  Act 
of  1S89.  The  Notice  also  announces  that 
the  authority  to  waive  24  CFR  905.325 
and  24  CFR  913.107  to  permit  the 
establishment  of  ceiling  rents  in  public 
or  Indian  housing,  may  be  granted  only 
by  the  Assistant  Secretary  for  Public 
and  Indian  Housing. 
EFFECTIVE  DATE:  December  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Public  Housing:  Edward  C  Whipple, 
room  4206.  telephone  (202)  708-0744: 
Indian  Housing:  Dom  Nessi,  room  4140. 
telephone  (202)  708-1015;  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  (TDD:  (202)  706-0850).  These  are 
not  toll-free  numbers. 
SUPPt£MENTARY  INFORMATION:  On 
March  15, 1989,  the  Department 
published  a  Notice  in  the  Federal 
Register  annoimcing  the  public  housing 
agencies  (PHAs)  could  apply  to  HUD  for 
waivers  of  24  CFR  913.107  to  establish 
ceiling  rents  for  public  housing  projects 
owned  and  operated  by  the  PHA  (54  PR 
10733).  Ceiling  rents  for  public  and 
Indian  housing  were  authorized  by 
section  102(a)  of  the  Housing  and  Urban 
Development  Act  of  1987  (1987  Act), 
which  amended  section  3(a)  of  the  U.S. 
Housing  Act  of  1937  to  allow  an 
alternative  method  of  calculating  a 
tenant  family's  rent  other  than  one 
based  on  the  family's  income. 

The  Mardi  15. 1969  Notice  announced 
that  ceiling  rents,  if  established  by  the 
PHA  and  approved  by  HUD.  would  be 
available  for  any  one  family  residing  in 
public  housing  for  a  period  of  up  to  36 
months,  in  accordance  with  section 
102(a).  Section  302  of  the  HUD  Reform 
Act  amended  this  provision,  and 
extended  the  time  to  60  months.  The  60- 
month  period  applies  to  both  previously 
approved  ceiling  rents  and  to  new 
authorizations.  Therefore,  this  Notice 
announces  the  availability  of  ceiling 
rents  for  any  one  family  for  a  period  of 


60  months.  Families  that  are  currently 
paying  a  ceiling  rent  amount  as  their 
total  tenant  payment,  under  a  previously 
approved  waiver,  may  continue  on 
ceiling  rent  for  an  additional  24  months 

A  similar  Notice  announcing  the 
availability  of  waivers  to  establish 
ceiling  rents  in  Indian  housing  was  also 
published  on  March  15. 1989  (54  FR 
10730).  However,  under  section  102(a), 
there  is  no  limitation  on  the  length  of 
time  a  family  residing  in  Indian  housing 
may  pay  a  ceiling  rent.  When  the  March 
15. 1980  Notices  were  published,  the 
applicable  regulation  for  Indian  housing 
was  also  24  CFR  913.107.  Since  that 
time,  the  Department  has  published  an 
interim  rule  consolidating  regulations  for 
Indian  housing  into  24  CFR  part  905  (55 
FR  24721.  lune  la  1990).  The  applicable 
regulation,  therefore,  for  Indian  housing 
is  now  24  CFR  905.325. 

Both  March  15, 1989  Notices  {i.e.,  for 
public  housing  and  for  Indian  housing) 
announced  that  waivers  would  be 
available  from  HUD  field  offices.  This 
authority  was  withdrawn  on  April  22. 
1991  (56  FR  16337),  and  now  resides  with 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  Local  HUD  field  offices 
will  continue  to  review  PHA  and  IHA 
requests  for  waivers  to  ensure  that  all 
necessary  requirements  have  been  met. 
However,  a  field  office  must  then  send 
the  request,  along  with  its 
recommendation  (through  the  Regional 
office,  where  applicable)  to  HUD 
Headquarters  for  approval  by  the 
Assistant  Secretary. 

Other  Matters 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1960. " . 
information  collection  requirements  for 
the  establishment  of  ceiling  rents  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  2577-0126. 

A  Hnding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  when  the  original  Notices  with 
regard  to  ceiling  rents  were  published,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Finding,  which  is 
not  affected  by  today's  Notice,  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Cleric,  Office 
of  the  General  Counsel  Department  of 
Housing  and  Urban  Development,  room 
10276.  451  Seventh  Street  SW.. 
Washington,  DC  20410. 

Previous  determinations  by  the 
General  Counsel  that  the  establishment 
of  ceiling  rents  is  not  subject  to  review 
under  Executive  Order  12606.  The 
Family,  and  Executive  Order  12612. 


Federalism,  are  unchanged  by  the 
publication  of  this  Notice. 

Dated;  Decembers.  1991. 
JoMph  G.  Scfaiff. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  91-29934  FUed  12-13-81;  8:45  am] 
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DEPARTMEf4T  OF  THE  fffTERtOR 
Bureau  of  Land  Management 

[W0-220-4320-14-241A] 

Information  Collection  SutMnitted  to 
tt>e  Office  of  IManagement  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau's  Clearance  Officer  and  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
0068),  Washington,  DC  20503,  telephone 
(202)  395-7340. 

Title:  Cooperative  Agreement  for 
Range  Improvement 

OMB  Approval  Number:  1004-0068. 

Abstract  This  form  is  used  for 
applicants  to  obtain  authority  to 
construct  and  maintain  range 
improvements  on  the  public  lands  and  to 
document  standards,  design,  costs,  and 
labor  relative  to  each  improvement. 

Bureau  Form  Number:  4120-6. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  requesting  permission  to 
construct  range  improvements  on  public 
lands. 

Estimated  completion  time:  10 
minutes. 

Annual  Responses:  600. 

Annual  Burden  Hours:  102. 

BLM  Clearance  Officer  (Al'emate): 
Gerri  Jenkins  (202)  653-8853. 

Dated:  July  28, 1991. 
Michaal ).  Ponfoid. 

Assistant  Director.  Land  and  Reaewaoie 
Resources. 
[FR  Doc.  91-29923  Filed  12-U-Ol:  8:45  am] 
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Federalism,  are  unchanged  by  the 
publication  of  this  Notice. 

Dated:  Decembers.  1991. 
loMph  G.  Scfaifr. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  91-29934  Filed  12-13-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[  WO-220-4320-14-241  A) 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau's  Clearance  Officer  and  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (100*- 
0068],  Washington.  DC  20503.  telephone 
(202)  395-7340. 

TJtle:  Cooperative  Agreement  for 
Range  Improvement 

OMB  Approval  Number:  1004-0068. 

Abstract  TTiis  femn  is  used  for 
applicants  to  obtain  authority  to 
construct  and  maintain  range 
improvements  on  the  public  laiuls  and  to 
document  standards,  design,  costs,  and 
labor  relative  to  each  improvement. 

Bureau  Form  Number:  4120-6. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  requesting  permission  to 
construct  range  improvements  on  public 
lands. 

Estimated  completion  time:  10 
minutes. 

Annual  Responses:  600. 

Annual  Burden  Hours:  102. 

BLM Clearance  Officer  (Al'einateJ: 
Gerri  Jenkins  (202)  653-8853. 

Dated:  July  26. 1991. 
Michwl  J.  Peofold. 

Assistant  Director,  Land  and Renewaole 
Resources. 
[FR  Doc.  91-29923  Filed  12-13-91:  8:45  am) 
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Bureau  of  Reclamation 

Mllltown  Hill  Project,  Douglas  County, 
OR 

agency:  Bureau  of  Reclamation 
(Interior)  in  cooperation  with  Bureau  of 
Land  Management  (Interior). 
ACTION:  Notice  of  availability  and  notice 
of  public  hearings  on  the  draft 
environmental  impact  statement  (DEIS); 
INT-DES  91 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Reclamation  (Reclamation),  in 
cooperation  with  the  Bureau  of  Land 
Management,  has  prepared  the  DEIS  for 
the  Milltown  Hill  Project,  Douglas 
County,  Oregon. 

Under  provisions  of  the  Small 
Reclamation  Projects  Act  (Pub.  L.  84- 
984),  as  amended,  Douglas  County  has 
applied  for  a  Federal  loan  and  grants  to 
develop  a  dam  and  reservoir  at  the 
Milltown  Hill  site  on  Elk  Creek,  which 
would  provide  for  irrigation,  municipal 
and  industrial  water  supply,  improved 
anadromous  fish  habitat,  flood  control, 
and  outdoor  recreation  opportunities. 
DATES:  A  60-day  review  period  begins 
with  the  publication  of  this  notice. 
Written  comments  on  the  DEIS  may  be 
submitted  to  the  Regional  Director. 
Reclamation.  Pacific  Northwest  Region, 
at  the  address  provided  below,  on  or 
before  February  14. 1992. 

Public  hearings  on  the  DEIS  will  be 
held  on  the  following  dates  at  the 
locations  indicated. 
Session  1:  Monday,  January  20. 1992.  7 

p.m..  Drain  Civic  Center,  129  West  C 

Avenue.  Drain.  Oregon 
Session  2:  Tuesday.  January  21. 1992,  7 

p.m.,  Douglas  County  Courthouse. 

Commissioners  Auditorium,  room  216. 

1036  SE  Douglas.  Roseburg.  Oregon. 
addresses:  Copies  of  the  DEIS  may  be 
obtained  on  request  to  the  following: 

•  Regional  Director,  Bureau  of 
Reclamation.  Attention:  PN-150.  Box 
043-550  West  Fort  Street,  Boise  ID 
83734;  Telephone:  (208)  334-1207. 
Copies  of  the  DEIS  are  available  for 

inspection  at  the  following  locations: 

•  Douglas  County.  Department  of  Water 
Resources  Survey.  Justice  Building, 
room  103,  Roseburg  OR  97470. 

•  Bureau  of  Reclamation,  Denver  Office 
Library,  Denver  Federal  Center,  6th 
and  Kipling,  Building  67,  room  167. 
Denver  CO  80225. 

•  National  Agricultural  Library  Building, 
Beltsville  MD 

•  Bureau  of  Reclamation.  Technical 
Liaison  Division.  U.S.  Department  of 
the  Interior.  1849  C  Street.  NW..  room 


7456.  Washington  DC  20240; 
Telephone:  (202)  208)-4662. 

Libraries: 

Yoncalla  Public  Library.  281  Front. 

Yoncalla  OR 
Umpqua  Community  College  Library, 

1140  Umpqua  College  Road,  Roseburg. 

Oregon 
Oakland  Public  Library,  637  Locust. 

Oakland,  Oregon 
Multnomah  County  Library,  801  SW 

10th.  Portland,  Oregon 
Drain  Public  Library,  205  West  A 

Avenue,  Drain,  Oregon 
Douglas  County  Library,  Douglas 

County  Courthouse.  1036  SE  Douglas, 

Roseburg,  Orgon 
Sutheriin  Public  Library,  210  East 

Central.  Sutheriin.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  James  (Regional 
Environmental  Officer.  Pacific 
Northwest  Region.  Boise.  Idaho); 
Telephone:  (208)  334-1207. 
SUPPtfMENTARY  INFORMATION:  The 
project  consists  of  a  186-foot-high  dam 
and  24,143-acre-foot  reservoir  on  Elk 
Creek  which  would  provide  storage  and 
distribution  of  water  to  the  communities 
of  Rice  Hill,  Yoncalla,  and  Drain, 
allowing  for  municipal  expansion  and 
industrial  diversification;  increased 
water  to  provide  a  supplemental  or  full 
irrigation  supply  for  up  to  4.661  acres  of 
arable  lands;  provide  regulated  flows  of 
water  for  improved  anadromous  fish 
habitat;  improved  water  quality  in  Elk 
Creek  and  Yoncalla  Creek;  and  new 
water-related  recreational  facilities  at 
the  proposed  reservoir.  The  project 
would  also  provide  limited  flood  control 
in  and  near  the  city  of  Drain  and  would 
provide  drainage  facilities  on 
agricultural  lands  as  needed. 

Environmental  effects  due  to 
implementation  of  the  preferred  plan 
would  include  a  loss  of  wetland  and 
riparian  habitats,  which  would  be  fully 
mitigated.  The  project  would  provide  an 
opportunity  to  secure  767  additional 
acres  of  habitat  for  the  Colombian 
white-tailed  deer,  an  endangered 
species,  as  a  project  mitigation  measure. 
Construction  of  the  proposed  dam  and 
reservoir  would  require  relocation  of 
local  residences,  roadways,  and  utility 
lines. 

HEARING  PROCESS  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearings 
should  contact  Bureau  of  Reclamation. 
Pacific  Northwest  Regional  Office, 
Attention:  PN-150,  Box  043-550  West 
Fort  Street,  Boise  ID  83724,  telephone: 
(208)  334-1207,  to  announce  their 
intention  to  participate.  Requests  for 
scheduled  presentations  will  be 


accepted  through  4  p.m.  on  January  17, 
1992.  Also,  requests  should  indicate  the 
session  at  which  the  speaker  wishes  to 
appear.  Speakers  will  be  called  upon  to 
present  their  comments  in  the  order  in 
which  their  requests  were  received  by 
Reclamation.  Requests  to  speak  may 
also  be  made  at  each  session  and  will 
be  called  after  the  advance  requests 
have  been  accommodated.  Oral 
comments  will  be  limited  to  10  minutes 
per  individual. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to  supplement 
their  oral  presentations  at  the  hearing 
should  be  received  by  Reclamation's 
Pacific  Northwest  Regional  Office  at  the 
above  address  by  the  end  of  the  60-day 
comment  period  for  inclusion  in  the 
hearing  record. 

Dated:  November  26. 1991. 
Joe  D.  HaU, 

Deputy  Commissioner. 
(FR  Doc.  91-29985  Filed  12-13-91:  8:45  am) 
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National  Park  Service 

Urt>an  Park  and  Recreation  Recovery 
Program 

AGENCY:  National  Park  Service.  Dept.  of 
the  Interior. 

ACTION:  Notice  of  FY-1992  grant  round— 
UPARR  innovation  grants. 

SUMMARY:  This  notice  announces  the 
availability  of  grant  funds  under  the 
Irmovation  phase  of  the  Urban  Park  and 
Recreation  Recovery  (UPARR)  Program 
and  provides  information  on  the 
application  process  including  eligible 
recipients  and  deadlines  for  submission 
of  proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  L.  Hall,  Chief,  Recreation 
Grants  Division,  National  Park  Service, 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127;  (202) 
343-3700. 

SUPPLEMENTARY  INFORMATION:  For 
Fiscal  Year  1992,  Congress  has 
appropriated  $4.9  million  for  the  funding 
of  Innovation  projects  under  the  Urban 
Park  and  Recreation  Recovery  Act  of 
1978  (Pub.  L.  95-625).  Grants  will  be 
limited  to  a  maximum  of  $100,000  per 
recipient.  Preapplications  must  be 
submitted  to  the  appropriate  NPS 
Regional  Offices  by  March  16, 1992. 

Innovation  grants  may  cover  the  costs 
of  personnel,  training,  facilities, 
recreation  equipment,  supplies  or 
services  associated  with  the 
development  of  cost-effective  ideas, 
concepts,  and  approaches  towards 
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inaproving  facility  desi^  operations,  or 
progranuning  for  the  delivery  of 
recreation  services.  Ixmovation  projects 
should  contribute  to  a  systems  approach 
to  recreation  by  linking  recreation 
services  with  other  critical  community 
programs  such  as  housing, 
transportation,  health  and  public  safety, 
water  quality,  energy  conservation, 
crime  prevention,  etc.  The  project 
should  demonstrate  a  concept  that  is 
untried,  unique,  and/or  advances  the 
state  of  the  art  for  recreation.  Interested 
jurisdictions  are  directed  to  36  CFR  72.45 
for  more  detailed  discussion  of  fundable 
elements  under  the  Innovation  phase  of 
the  UPARR  program. 

Recognizing  current  concerns  about 
drug  abuse  and  crime,  priority  will  be 
given  to  proposals  addressing  "Youth  at 
Risk"  but  those  involving  other  concepts 
will  be  considered  as  well.  A  ntimber  of 
previously  funded  projects  have  had  a 
youth  focus.  Examples  include  projects 
establishing  new  facilities  and  programs 
at  youth  clubs,  recreation  activities  for 
young  people  with  disabihties  and 
"Junior"  ranger  programs.  These 
programs  successfully  supplied  new 
recreation  opportunities,  educated 
young  people  about  outdoor  activities 
and  the  environmental  ethic,  and 
supported  anti-crime,  anti-vandalism 
efforts  in  parks. 

Eligible  Jurisdictions:  Eligible  urban 
jurisdictions  (see  36  CFR  part  72, 
appendix  B)  which  have  an  approved 
and  updated  Recovery  Action  Program 
(RAP)  on  file  with  NPS  will  be  eligible  to 
compete  for  Innovation  grant  funds. 
Additioned  urban  jurisdictions  having  an 
approved  and  updated  RAP  and  meeting 
the  criteria  for  eligibility  described  in 
cm  part  72,  appendix  A  may  compete 
as  discretionary  applicants.  All  projects 
must  be  in  accord  with  the  priorities 
outlined  in  the  approved  and  updated 
RAPs. 

Grant  Implementation  and  Timing: 
Grantees  must  comply  with  all 
applicable  Federal  laws  and  regulations 
for  the  UPARR  program,  which  includes 
submission  of  a  final  grant  applicati(Mi 
within  120  days  of  a  grant  offer. 

Preapplication  Requirements:  Local 
Chief  Executives  applying  for  UPARR 
grants  will  be  required  to  certify,  in  the 
preapplicatioo.  that  the  grantee  has 
matdiing  funds  available  and  that  it  will 
comply  with  all  requirements  of  the 
UPARR  program.  Applicants  must 
certify  that  they  have  adequate  control 
and  tenure  over  properties  to  be 
assisted  through  UPARR  and  must 
identify  in  their  applications  the  type  of 
control  they  have  over  those  properties. 
Additional  requirements  are  outlined  in 
the  UPARR  Preapplication  Handbook 


available  from  the  Regional  Offices  of 
NPS. 

Matching  Requirements:  UPARR 
Innovation  grants  are  awarded  on  a  70/ 
30  (Federal/localJ  matching  basis.  As  an 
incentive  for  State  involvement  in  the 
program,  fiie  Federal  government  will 
match,  doQar  for  dollar.  State 
contributions  to  the  local  share  of  the 
total  project  cost,  up  to  15  percent  of  the 
approved  grant.  The  Federal  share  is 
limited  to  85  percent  of  the  approved 
grant  cost. 

Pass-Through  Funding:  At  the 
discretion  of  the  applicant  jurisdiction. 
Innovation  grants  may  be  b'ansferred,  in 
whole  or  in  part,  to  independent  general 
or  special  purpose  local  governments, 
private  nonprofit  agencies  or  community 
groups,  and  county  or  regional  park 
authorities  that  provide  recreation 
opportunities  to  the  general  population 
within  the  jurisdictional  boundaries  of 
the  applicant  jurisdiction.  In  such 
situations,  the  applicant  jurisdiction  will 
bear  fall  legal  responsibility  and  liability 
for  passed-through  funds. 

Post-Completion  Requirements:  In 
accordance  with  section  1010  of  the 
UPARR  Act  of  1978,  assisted  properties 
may  not  be  converted  to  other  than 
public  recreation  use  without  the 
approval  of  NPS  and  the  replacement  of 
the  converted  site  or  facility  with  one  of 
reasonably  equivalent  usefulness  and 
location.  This  provision  may  not  be 
applicable  to  the  Innovation  project 
proposed  for  funding  depending  upon 
the  nature  of  the  Eissistance  provided 
(for  example,  programming  at  a  site 
owned  and  operated  by  a  private  pass- 
through  entity  as  opposed  to  a  project 
that  involves  facility  design  and 
renovation  at  a  city/county  recreation 
facility).  Application  of  the  provisions  of 
section  1010  will  be  determined  by  NPS 
based  upon  the  nature  of  the  proposal. 
FOR  FURTHER  INFORMATION:  Interested 
jurisdictions  should  consult  their  NPS 
Regional  Office  for  further  information 
including  grant  round  schedule  dates 
and  for  technical  assistance  in  applying 
for  funding.  The  NPS  Regional  Offices 
are  listed  below: 

Mid-Atlantic 

Regional  Director,  NPS,  143  S.  3rd  Street, 
Philadelphia,  PA  19106,  215-597- 
7995— CT,  DC  DE,  MA.  MD,  ME.  NH. 
Nj.  NY.  PA.  RI.  VA.  VT,  WV 

Mid- West 

Regional  Director,  NPS,  210  S.  16th 
Street,  Omaha,  NE  68102,  402-221- 
3202— lA.  IL.  IN.  KS,  Ml.  MN,  MO.  NE. 
OH.WI 


Pacific  Northwest 

Regional  Director.  NPS,  83  S.  King 
Street,  suite  212,  Seattle,  WA  98104, 
206-553-4720— AK,  ID.  OR,  WA 

Rocky  Mountain 

Regional  Director.  NPS.  P.O.  Box  25287, 
Denver,  CO  80225,  303-969-2500— CO. 
MT,  ND.  SD,  UT,  WY 

Southeast 

Regional  Director,  NPS,  75  Spring  Street, 
10th  Fl.,  Atlanta,  GA  30303.  404-331- 
2616— AU  FL.  GA,  KY,  MS,  NC,  PR. 
Sa  TN.  VI 

Southwest 

Regional  Director,  NPS,  P.O.  Box  728, 
Santa  Fe,  NM  87501,  505-988-6705— 
AR,  LA.  NM.  OK,  TX 

Western 

Regional  Director,  NPS,  600  Harrison 
Street,  Suite  600,  San  Francisco,  CA 
94107-1372.  415-744-3972— AS.  AZ. 
CA,  GU,  m,  NV.  CM. 

(Catalog  of  Federal  Domestic  Assistance 

♦15.919) 

(Title  X.  National  Parks  and  Recreation  Act 

of  1978,  Pub.  L  95-625. 16  U.S.C.  2501-2514) 

Dated:  December  9, 1991. 
WilUam  C.  Walters. 

Assistant  Director.  National  Recreation 
Programa,  National  Park  Service. 
[PR  Doc.  91^29887  Filed  12-13-01:  8:45  am] 

BILUNO  CODE  4S1»-7»-M 


Delaware  Water  GAP  National 
Recreation  Area;  Meeting 

AQBtCV:  National  Park  Service; 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commi;:sion.  Interior. 
action:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the  date 
for  the  next  meeting  of  the  Delaware 
Water  Gap  N.itional  Recreation  Area 
Citizens  Advisory  Commission.  Notice 
of  said  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 

dates:  January  11, 1992. 

TIME:  9  ajn. 

location:  New  Jersey  District  Office. 

Delaware  Water  Gap,  NRA,  route  615, 

Walpack,  New  Jersey. 

AGENDA:  The  agenda  will  be  devoted  to 

committee  reports,  Superintendent's 

report,  old  business,  new  business, 

correspondence,  identification  of  topics 

of  concern.  Opportunities  for  public 

comment  to  th?  Commission  will  be 

provided. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Richard  G.  Ring.  Soperintendent: 


day,  December  16.  1991  /  Notices 


al  Offices  of 

5.  UPARR 
irded  on  a  70/ 
ng  basis.  As  an 
ement  in  the 
imment  will 
tate 

share  of  the 
I  percent  of  the 
ral  share  is 
e  approved 

At  the 

t  jurisdiction, 

transferred,  in 
endent  general 
ovemments, 
B  or  conununlty 
ional  park 
"creation 
'al  population 
>oundarie8  of 

In  such 

urisdiction  will 
ity  and  liability 

rewents:  In 
1010  of  the 
ted  properties 
Dther  than 
lout  the 
replacement  of 
lity  with  one  of 
efulness  and 
lay  not  be 
ion  project 
ending  upon 
ce  provided 
ig  at  a  site 
I  private  pass- 
1  to  a  project 
gn  and 
ity  recreation 
le  provisions  of 
■mined  by  MPS 
the  proposal. 
)M:  Interested 
ult  their  NFS 
!r  information 
ledule  dates 
ice  in  applying 
ional  Offices 


43  S.  3rd  Street, 
.  215-597- 
,  MD.  ME.  NH. 
'.WV 

10  S.  16th 
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Pacific  Northwest 

Regional  Director,  NFS,  83  S.  King 
Street,  suite  212.  Seattle.  WA  98104. 
206-553-4720— AK,  ID,  OR,  WA 

Rocky  Mountain 

Regional  Director.  MPS.  P.O.  Box  25287, 
Denver,  CO  80225,  303-«69-250O— CO, 
MT,  ND.  SD,  UT,  WY 

Southeast 

Regional  Director,  MPS.  75  Spring  Street, 
10th  Fl..  Atlanta.  GA  30303,  404-331- 
2610— AL.  FL  GA,  KY,  MS,  NC,  PR, 
SC.  TN.  VI 

Southwest 

Regional  Director,  NFS.  P.O.  Box  728, 
Santa  Fe.  NM  87501,  505-98a-6705— 
AR,  LA.  NM.  OK.  TX 

Western 

Regional  Director,  NFS,  600  Harrison 
Street,  Suite  600.  San  Francisco,  CA 
94107-1372.  415-744-3972— AS,  AZ. 
CA,  GU.  HI.  NV,  CM. 

(Catalog  of  Federal  Domestic  Assistance 

»t5.919) 

(Title  X  National  Parks  and  Recreation  Act 

of  197a.  Pub.  L  95-625, 16  U.S.C.  2501-2514) 

Dated:  December  9, 1991. 
WilUam  C  Waltefs. 

Assistant  Director.  National  Recreation 
Programs,  National  Park  Service. 
[FR  Doc.  91-29897  Filed  12-13-91:  8:45  am) 
BILUNO  CODE  4S19-7S-M 


Delaware  Water  GAP  National 
Recreation  Area;  Meeting 

agency:  National  Park  Service; 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Cominiiision.  Interior. 
action:  Notice  of  meetings. 

SUtmARY:  This  notice  sets  forth  the  date 
for  the  next  meeting  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizens  Advisory  Commission.  Notice 
of  said  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
dates:  January  It  1992. 
TIME:  9  a.m. 

location:  New  Jersey  District  Office. 
Delaware  Water  Cap.  NRA,  route  615. 
Walpack.  New  Jersey. 
agenda:  The  agenda  will  be  devoted  to 
committee  reports.  Superintendent's 
report,  old  business,  new  business, 
correspondence,  identification  of  topics 
of  concern.  Opportunities  for  public 
comment  to  th?  Commission  will  be 
provided. 

FOR  FURTHER  WKHIMATION  CONTACT: 
Rich^d  G.  RiJQ^  Superintendent: 


Delaware  Water  Gap  National 
Recreation  Area  Bushkill,  PA  18324:  717- 
588-2435. 

SO^MfMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission.  P.O.  Box  284,  Bushkfll,  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water 
Gap  National  Recreation  Area  located 
on  River  Road  1  mile  east  of  U.S.  route 
209,  Bushkill,  Pennsylvania. 
Charles  P.  CHapper.  Jr.. 
Acting  Regional  Director,  Mid-Atlantic 
Region. 
[FR  Doc.  91-29896  Filed  12-13-91:  8:45  am] 

WLUNO  CODE  431»-7»-M 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  7. 1991.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  Etecember  31, 1991. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register. 

ARIZONA 

PimaCooBty 

Southern  Pacific  Railroad  Locomotive  No. 
1673,  Hinunel  Park.  Tucson.  91001U8 

CALIFOKNIA 

Mendocino  County 

Ukiah  Latitude  Otxeryatory.  432 
Observatory  Ave.,  l&iah,  91801936 


CONNECTICUT 
New  Haven  County 

Atwater,  George.  House.  1845  State  St., 

Hamden.  91001921 
Atwatei^-Linton  House,  1804  State  St., 

Hamden,  91801923  ^s. 

Johnson,  Alphonso,  House,  1  Gilbert  Ave..      ^^ 

Hamden.  B1Q01922 

FLORIDA 

Leon  County 

Coles.  Flavius  C,  Farmhouse,  411  Oakland 
Ave.,  Tallahassee.  ^1001911 

Orange  County 

Lake  Eola  Heights  Historic  District  Roughly 
bounded  by  Hillcrest  St..  N.  Hyder  Ave., 
Ridgewoed  St.  and  N.  Magnolia  Ave., 
Orlando.  91801912 

Palm  Beach  County 

Sundy.  John  and  Elizabeth  Shaw.  House,  106 
S.  Swinton  Ave..  Delray  Beach.  91001910 

KENTUCKY 

Clark  County 

Thomson  Neighborhood  District,  Roughly 
bounded  by  S.  Main  St.,  Moundale  Ave., 
Boone  Ave.,  S.  Maple  St.  and  W.  Hickman 
St..  Winchester.  91001925 

MISSOURI 

Howard  County 

Glasgow  Commercial  Historic  District.  501- 
623  First  St,  100-195  Market  St..  603 
Second  St.,  Glasgow.  91001915 

Moniteau  Comity 

Bruce,  Louis.  Farmstead  Historic  District, 
MO  V  N  of  jet.  *vlth  MO  Z,  at  Rock  Enon 
Cr..  Russellville  vicinity,  91001916 

Sullivan  County 

Quincy.  Omaha  and  Kansas  City  Railroad 
Office  Building,  117  N.  Water  St.,  Milan. 
91001917 

NEH'JESSEY 

Mercer  County 

Herring,  Donald  Grant,  Estate.  52.  72  and  75 
Arreton  Rd..  Princeton  Township,  Rocky 
Hill  vicinity.  91001927 

Middlesex  County 

Old  School  Baptist  Church  and  Cemetery,  84- 
66  Main  St.,  South  River,  91001926 

Morris  County 

Davenport — Demurest  House  (Dutch  Stone 

Houses  in  Montville  MPS),  140 

Changebridge  Rd..  Montville,  91001934 
Doremua,  Henry,  House  (Dutch  Stone  Houses 

in  Montville  MPS).  400  Main  Rd..  Montville 

Township,  Towaco,  91001928 
ZiOH'.  Effingham,  House  (Dutch  Stone  Houses 

in  Montville  MPS),  102  Hook  Mountain  Rd.. 

Montville  Township,  Pinebrook.  91001930 
Parlaman,  Johnson.  House  (Dutch  Stone 

Houses  in  Montville  MPS).  15  Vreeland 

Ave.,  Montville,  91001933 
Parsonage  of  the  Montville  Reformed  Dutch 

Church  (Dutch  Stone  Houses  in  Montville 

UPS}.  Vtn  Changebridge  Rd.,  Montville, 

91001931 


Van  Duyne.  Martin.  House  (Dutch  Stone 

Houses  in  Montville  MPS).  2S2  Main  Rd.. 

Montville.  91001935 
Van  Duyne.  Simon.  House.  58  Maple  Ave.. 

Montville  Township.  Pinebrook.  9100193? 
Van  Duyne— Jacobus  House  (Dutch  Stone 
-    Houses  in  Montville  MPS).  29 

Changebridge  Rd..  Montville.  9)001929 

NEW  YORK 

New  York  County 

Manhattan  Avenue-West  120th-123rd  Streets 
Historic  District  242-302  W.  120th  St..  341- 
362  W.  121st  St..  341-382  W.  122nd  St.  344- 
373  123rd  St.  481-553  Manhattan  Ave.  W 
side.  New  York,  91001920 

Ulster  Ceunty 

Poppletown  Farmhouse.  Jet.  of  Old  Post  and 
Swarte  Kill  Rds.,  Esopas  vicinity,  91003919 

NORTH  CAROUNA 

Lincoln  County 

St  Luke's  Church  and  Cemeter}-.  303-321  N. 
Cedar  St..  322  £.  McBee  St.,  Lincolnton, 
91001914 

NORTH  DAKOTA 

Grant  County 

Hope  Lutheran  Church,  W  of  ND  49  S  of  Lake 
Tschida,  Elgin  vicinity.  91001924 

TEXAS 

Tarrant  County 

Sinclair  Building.  512  Main  St..  Fort  Worth. 
91001913. 

[FR  Doc.  91-29895  Filed  12-13-01,  8:45  am] 

MLLMC  COeC  4>1»-»4t 


INTERSTATE  COMMERCE 
COMMISStON 

[Finance  Docket  No.  31942] 

A  a  F  Inc.— Lease  and  Operatk>n 
Exemption— Andalusia  &  Conecuh 
Raih-oad  Co.,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343.  et  sag.,  the  lease  and 
operation  by  A  &  F.  Inc..  of  a  2.91-mile 
line  of  railroad  in  Covington  County.  AL 
owned  by  Andahisia  &  Conecuh 
Railroad  Company,  Inc.,  subject  to 
standard  labor  protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  January  15, 1992.  Petitions  for  stay 
must  be  filed  by  December  26, 1991. 
Petitions  for  reopening  must  be  IQed  by 
January  6, 1992. 

ADORsascS:  Send  pleadings  referring  to 
Finance  Docket  No.  31»Oto: 


65278 
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(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioner's  representative:  William 
P.  Jackson,  Jr.,  Jackson  &  Jessup,  P.C, 
P.O.  Box  1240,  Arlington,  VA  22210. 

Fon  nmTHEii  infoihmatk)n  contact: 
Joseph  H.  Dettmar,  (202)  275-7245,  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.  room  2229,  Interstate 
Commerce  Commission  Building, 
Washmgton,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  December  5, 1991. 

By  the  Commiasion.  Chainnan  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  |r^ 
Secretary. 
[FR  Doc.  91-29940  Filed  12-13-91;  8:45  am] 

WLLMQ  COOC  703S-01-M 


DEPARTMENT  OF  LABOR 

Pension  snd  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Thursday,  January  16. 1992  in  room 
N-3437  ABC,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  purpose  of  the  meeting  which  will 
begin  at  9:30  a.m.,  is  to  consider  the 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

I.  Introduction  and  Swearing-in  of  New 

Council  Members 

II.  Assistant  Secretary's  Report  on: 

A.  PWBA  Priorities  for  1992 

B.  Report  to  Congress 

C.  Miscellaneous  Issues 

D.  Naming  of  Council  Chairperson  and 
Vice  Chairperson 

III.  Introduction  and  Orientation  of  New 

Members 

IV.  Report  of  Advisory  Council  Working 

Groups 

V.  Determination  of  Council  Working 

Group  for  1992 


VI.  Establish  Council  and  Working 

Group  Meeting  Dates 

VII.  Statements  from  the  Public 
Vni.  Adjourn 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
January  10, 1992  to  William  E.  Morrow, 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor,  suite 
N-5677,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Individuals,  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  523-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  January  10, 1992. 

Signed  at  Washington,  DC  this  10th  day  of 
December,  1991. 

David  Geotge  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  91-29902  Filed  12-13-91;  8:45  am) 

BILUNQ  COOC  4«10-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

"The  draft,  temporarily  identified  by  its 
task  niunber,  DG-8007  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide],  is  Proposed 
Revision  1  to  Regulatory  Guide  8.7, 
"Instructions  for  Recording  and 
Reporting  Occupational  Radiation 
Exposure  Data."  This  guide  is  being 
developed  to  describe  an  acceptable 
program  for  the  preparation,  retention, 
and  reporting  of  records  of  occupational 
radiation  exposures. 


This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  regulatory  positions 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  February  7. 1992. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  wn-iting  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  91-29932  Filed  12-13-91;  8:45  am] 

BIUJNQ  COOE  7S«M>1-M 


(Doc«(et  Nos.  S0-32S  U\6  50-324} 

Carolina  Power  &  Light  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License; 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  October  10. 1989. 
application  for  proposed  amendment  to 
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This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  regulatory  positions 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  February  7, 1992. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockvilie.  Maryland,  this  3rd  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
[PR  Doc.  91-29932  Filed  12-13-91:  8:45  am) 
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[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.; 
Withdrawal  of  Application  for 
Amendmant  to  Facility  Operating 
License; 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  October  10, 1989, 
application  for  proposed  amendment  to 
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Facility  Operating  License  Nos.  DPR-71 
.and  DPR-62  for  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendment  would  have 
modified  the  facility  Technical 
Specifications  pertaining  to  the 
containment  leakage  limit. 

The  Commission  has  previously 
issued  a  notice  of  consideration  of 
issuance  of  amendment  published  in  the 
Federal  Register  on  January  10, 1990,  (55 
FR  930).  However,  by  letter  dated 
November  5, 1991,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  10, 1989,  and 
the  licensee's  letter  dated  November  5, 
1991,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  and  the  local  public 
document  room,  located  at  William 
Madison  Randall  Library,  University  of 
North  Carolina  at  Wilmington,  601  S. 
College  Road,  Wilmington,  North 
Carolina  28403-3297. 

Dated  at  Rockvilie,  Maryland  this  9th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager.  Project  Directorate  II-l, 
Division  of  Reactor  Projects-I/II.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  91-29931  Filed  12-13-91:  8:45  amj 
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[Docket  No.  030-1 3204-OM,  ASLBP  No.  »2- 
655-03-OM] 

Lafayette  Clinic;  Estafolistwnent  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register  37  FR 
28710  (1972),  and  §§  2.105.  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

Lafayette  Clinic,  Detroit,  MI 

Byproduct  Material  License  No.  21- 
00864-02  EA91-130 

This  Board  is  being  established 
pursuant  to  the  request  by  Dr.  Natraj 
Sitaram,  an  individual  researcher  at 
Lafayette  Clinic  (the  Licensee),  for  a 
hearing  regarding  an  Order  issued  by 
the  Deputy  Executive  Director  for 
Nuclear  Materials  Safety,  Safeguards, 
and  Operations  Support,  dated  October 
3, 1991,  entitled  "Order  Modifying 


License  (Effective  Immediately)"  (56  FR 
51415-51416,  October  11. 1991).  The 
Order  modifies  the  license  by  Ordering, 
inter  alia,  that  the  Licensee  shall  not 
utilize  Dr.  Natraj  Sitaram  in  any 
licensed  activities  for  a  period  of  three 
years  from  the  effective  date  of  the 
Order. 

An  Order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 
G.  Paul  Bollwerk,  III.  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel. 

U.S.  Nuclear  Regulatory  Commission. 

Washington.  DC  20555. 
Charles  N.  Kelber.  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington. 

DC  20555. 
George  F.  Tidey,  6431  Fannin  Street. 

suite  3.204,  Houston,  TX  77030. 

Issued  at  Bethesda,  Maryland  this  6th  day 
of  December.  1991. 
B.  Paul  Cettet,  fr.. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  91-29930  Filed  12-13-91:  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Meeting 

Pursuant  to  its  authority  under  section 
5051  of  Public  Law  100-203,  the  Nuclear 
Waste  Policy  Amendments  Act 
(NWPAA)  of  1987,  the  Nuclear  Waste 
Technical  Review  Board's  Panel  on 
Structural  Geology  &  Geoengineering 
will  hold  a  meeting  on  January  22  and 
23, 1992,  on  the  seismic  vulnerabilities  of 
the  proposed  high-level  waste  repository 
at  Yucca  Mountain,  Nevada.  Panel 
members  will  examine  the  engineering 
and  safety  consequences  of  earthquakes 
to  both  surface  and  underground 
facilities  of  the  proposed  repository. 
Specific  attention  will  be  paid  to  the 
effects  of  earthquake-induced  vibratory 
ground  motion  and  fault  movement 
during  the  preclosure  and  postclosure 
phases.  Representatives  &om  the 
Department  of  Energy  (DOE),  the 
Nuclear  Regulatory  Commission  (NRC), 
the  state  of  Nevada,  the  U.S.  Geological 
Survey,  the  American  Society  of  Civil 
Engineers,  and  the  Electric  Power 
Research  Institute  (EPRI)  have  been 
invited  to  make  presentations.  The  two- 
day  meeting  will  be  held  at  the  Hyatt 
Elegency  Irvine.  17900  Jamboree 
Boulevard,  Irvine,  California  92714;  (714) 


975-1234.  The  meeting,  which  is 
scheduled  to  run  from  8:30  a.m.  to  5  p.m. 
on  January  22  and  &om  8:30  a.m.  to  3:30 
p.m.  on  January  23,  is  open  to  the  pubUc. 

On  Wednesday,  January  22.  the  DOE 
and  its  consultants  will  present  a 
summary  of  results  from  recent  seismic 
hazard  studies;  Aey  will  then  provide  a 
series  of  presentations  on  seismic 
vulnerabilities.  Topics  will  include  the 
effects  of  nuclear  test  blasts  on  tunnels 
at  the  Nevada  Test  Site:  the  seismic 
vulnerabilities  of  surface  and  subsurfaoe 
facilities:  and  how  the  DOE  intends  to 
use  seismic  vulnerability  information 
and  insights  during  site  characterization. 
The  NRC  and  the  state  of  Nevada  will 
follow  with  their  perspectives  on  the  use 
of  seismic  vulnerability  information.  The 
NRC-affiliated  Center  for  Nuclear  Waste 
Regulatory  Analyses  will  present  the 
results  of  its  research  on  the  response  of 
underground  openings  to  earthquakes. 

On  Thursday,  January  23,  the  NRC 
will  give  its  views  on  the  identification 
of  faulting  and  seismic  hazards,  and  the 
U.S.  Geological  Survey  will  make  a 
presentation  on  the  likelihood  of  new 
faulting  in  previously  unfractured  rock. 
Panel  members  will  then  hear  the  EHlI's 
insights  on  seismic  vulnerabilility  and 
an  update  on  its  seismic  hazard  studies. 
Representatives  of  the  American  Society 
of  Civil  Engineers,  Panel  on  High  Level 
Waste  Repository  Design  will  describe 
that  organization's  efforts  to  develop 
seismic  criteria  for  the  proposed 
repository.  The  meeting  will  conclude 
with  a  general  discussion  of  the  use  of 
seismic  vulnerability  information  during 
site  characterization. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  observers. 
Transcripts  of  the  meeting  will  be 
available  on  library-loan  basis  from 
Victoria  Reich,  Board  librarian, 
beginning  March  15, 1992.  For  further 
information,  contact  Paula  N.  Alford, 
Director,  External  Affairs,  Nuclear 
Waste  Technical  Review  Board,  1100 
Wilson  Boulevard.  Suite  910.  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  December  11. 1991. 
Dennis  G.  Condie, 

Deputy  Executive  Director.  Nuclear  Waste 

Technical  Review  Board. 

[FR  Doc.  91-29951  Filed  12-13-91;  8:45  amj 
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President,  Office  of  Federal  Procurement 

Policy. 

ACTKM:  Policy  letter  on  inherently 

governmental  functions. 

summary:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  proposes  to 
publish  a  policy  letter  providing 
guidance  to  Executive  Departments  and 
agencies  on  (1)  what  functions  are 
inherently  governmental  functions  that 
must  only  be  performed  by  Government 
officers  and  employees  and  (2)  what 
proper  contract  functions  so  closely 
support  Government  officers  and 
employees  in  their  performance  of 
inherently  governmental  functions  that 
the  terms  and  performance  of  those 
contracts  require  closer  scrutiny  from 
Federal  officials. 

DATES:  Comments  should  be  submitted 
to  the  Office  of  Federal  Procurement 
Policy  at  the  address  below  on  or  before 
I  ebruary  14, 1992. 

ADDRESSES:  Written  comments  should 
be  sent  to  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy,  ATTN:  Richard  A.  Ong,  725  17th 
Street,  NW.,  suite  9001,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Pichard  A.  Ong,  Deputy  Associate 
Administrator,  Office  of  Federal 
Procurement  Policy,  725  17th  Street, 
NW.— Suite  9001,  Washington,  DC 
20503,  (202)  395-3300. 
SUPPLEMENTARY  INFORMATION:  0MB 
Circular  No.  A-76,  Performance  of 
Commercial  Activities,  defines 
"governmental  function"  (referred  to  as 
an  "inherently  governmental  function" 
in  the  proposed  policy  letter,  because  of 
the  general  acceptance  of  that  term,  and 
intended  to  be  synonymous  with  the 
A-76  term)  but  does  not  provide 
additional  guidance  on  the  meaning  of 
that  term.  The  proposed  policy  letter 
provides  that  guidance  because 
executive  agencies.  Members  of 
Congress,  and  the  General  Accounting 
Office  have  from  time  to  time  either 
requested  guidance  regarding,  or 
inquired  about,  the  propriety  of 
awarding  contracts  for  certain  types  of 
functions  or  administering  contracts  in 
certain  ways. 

Dated:  December  10. 1991. 
Allan  V.  Bunnan. 
Administrator. 

Policy  Letter  92 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Inherently  governmental 
functions. 

1.  Purpose.  This  policy  letter 
establishes  Govemmentwide  policy 


relating  to  service  contracting  and 
inherently  governmental  functions.  Its 
purpose  is  to  assist  Federal  officials  in 
avoiding  an  unacceptable  transfer  of 
official  accountability  to  Government 
contractors. 

2.  Autfiority.  This  policy  letter  is 
issued  pursuant  to  section  6(a]  of  the 
Office  of  Federal  Procurement  Policy 
(OFPP)  Act,  as  amended,  codified  at  41 
U  B.C.  405. 

3.  Exclusions.  Services  obtained  by 
personnel  appointments  and  advisory 
committees  are  not  covered  by  this 
policy  letter. 

4.  Background.  Agencies  award 
service  contracts  for  various  reasons, 
such  as  to  acquire  special  skills  not 
available  in  the  Government  or  to  meet 
the  need  for  intermittent  services. 
Agency  missions  vary  widely  and  so, 
too,  can  the  mix  of  service  contractors 
and  civil  servants.  While  it  is  clear  that 
certain  functions,  such  as  the  command 
of  combat  troops,  may  not  be 
contracted,  others,  such  as  building 
maintenance  and  food  services,  may  be. 
There  is,  however,  some  difficulty  in 
determining  whether  services  that  fall 
between  these  extremes  may  be 
acquired  by  contract.  Moreover, 
agencies  have  occasionally  relied  on 
contractors  so  as  to  raise  questions 
about  (1)  the  nature  and  effectiveness  of 
agency  oversight  and  control,  and  (2)  the 
degree  to  which  Government  policy  is 
created  by  private  persons.  Private 
persons  may  have  interests  that  are  not 
in  harmony  with  those  of  the  public,  and 
may  be  beyond  the  reach  of 
management  controls  otherwise 
applicable  to  public  employees. 

5.  Definitions.  The  following 
definitions  are  provided  for  the  purposes 
of  this  policy  letter: 

(a)  "Service  contract"  as  used  in  this 
policy  letter  means  a  "nonpersonal 
service  contract."  The  Federal 
Acquisition  Regulation  (FAR)  37.101. 
defines  a  nonpersonal  service  contract 
as  "a  contract  under  which  the 
personnel  rendering  the  services  are  not 
subject,  either  by  the  contract's  terms  or 
by  the  manner  of  its  administration,  to 
the  supervision  and  control  usually 
prevailing  in  relationships  between  the 
Government  and  its  employees." 

(b)  An  "inherently  governmental 
function"  has  the  same  meaning  as  a 
Governmental  function  in  section  6.e  of 
Office  of  Management  and  Budget 
(OMB)  Circular  A-76.  That  section 
provides  as  follows: 

A  Governmental  function  is  a  function 
which  is  so  intimately  related  to  the 
public  interest  as  to  mandate 
performance  by  Government  employees. 
These  functions  include  those  activities 
which  require  either  the  exercise  of 


discretion  in  applying  Government 
authority  or  the  use'of  value  judgements 
in  making  decisions  for  the 
Government  *  *  *.  Governmental 
functions  normally  fall  into  two 
categories: 

(1)  The  act  of  governing;  i.e..  the 
discretionary  exercise  of  Government 
authority.  Examples  include  criminal 
investigations,  prosecutions  and  other 
judicial  functions;  management  of 
Government  programs  requiring  value 
judgements,  as  in  direction  of  the 
national  defense;  management  and 
direction  of  the  Armed  Services; 
activities  performed  exclusively  by 
miUtary  personnel  who  are  subject  to 
deployment  in  a  combat,  combat 
support  or  combat  service  support  role; 
conduct  of  foreign  relations;  selection  of 
program  priorities;  direction  of  Federal 
employees;  regulation  of  the  use  of 
space,  oceans,  navigable  rivers  and 
other  natural  resources;  direction  of 
intelligence  and  counter-intelligence 
operations;  and  regulation  of  industry 
and  commerce,  including  food  and 
drugs. 

(2)  Monetary  transactions  and 
entitlements,  such  as  tax  collection  and 
revenue  disbursements;  control  of  the 
treasury  accounts  and  money  supply; 
and  the  administration  of  public  trusts. 

6.  Policy.  It  is  the  policy  of  the  Federal 
Government  to  ensure  proper  official 
accountability  for  Government  action.  In 
matters  of  contracting  policy,  proper 
official  accountability  is  implemented 
by: 

(a)  Using  contracts  to  acquire  needed 
services,  when  appropriate; 

(b)  Prohibiting  the  use  of  such 
contracts  for  the  performance  of 
inherently  governmental  functions,  as 
defined  in  this  letter  (See  appendix  A  for 
specific  examples); 

(c)  Providing  an  enhanced  degree  of 
management  controls  and  oversight 
when  contracting  for  functions  that  are 
not  inherently  governmental  but  closely 
support  the  performance  of  such 
functions  (see  section  6(e)  and  appendix 
B  for  specific  examples);  and. 

(d)  Ensuring,  in  using  the  products  of 
those  contracts,  that  any  final  agency 
action  reflects  the  conclusions  of  agency 
officials  and  complies  with  the  laws  and 
policies  of  the  United  States. 

7.  Guidelines.  If  a  function  proposed 
for  contract  performance  is  not  found  in 
appendix  A,  the  following  guidelines 
will  assist  agencies  in  the  determining 
whether  the  function  is  inherently 
governmental. 

(a)  General.  In  the  Executive  Branch, 
an  inherently  goven^mental  function  is  a 
function  that  involves  the  interpretation 
and  the  execution  of  the  laws  or  policies 
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discretion  in  applying  Government 
authority  or  the  use'of  value  judgements 
in  making  decisions  for  the 
Government  *  *  *.  Governmental 
functions  normally  fall  into  two 
categories: 

(1)  The  act  of  governing;  i.e.,  the 
discretionary  exercise  of  Government 
authority.  Examples  include  criminal 
investigations,  prosecutions  and  other 
judicial  functions;  management  of 
Government  programs  requiring  value 
judgements,  as  in  direction  of  the 
national  defense:  management  and 
direction  of  the  Armed  Services; 
activities  performed  exclusively  by 
miUtary  personnel  who  are  subject  to 
deployment  in  a  combat,  combat 
support  or  combat  service  support  role; 
conduct  of  foreign  relations;  selection  of 
program  priorities;  direction  of  Federal 
employees;  regulation  of  the  use  of 
space,  oceans,  navigable  rivers  and 
other  natural  resources:  direction  of 
intelligence  and  counter-intelligence 
operations;  and  regulation  of  industry 
and  commerce,  including  food  and 
drugs. 

(2)  Monetary  transactions  and 
entitlements,  such  as  tax  collection  and 
revenue  disbursements;  control  of  the 
treasury  accounts  and  money  supply; 
and  the  administration  of  pubhc  trusts. 

6.  Policy.  It  is  the  policy  of  the  Federal 
Government  to  ensure  proper  official 
accountability  for  Government  action.  In 
matters  of  contracting  pohcy,  proper 
official  accountability  is  implemented 
by: 

(a)  Using  contracts  to  acquire  needed 
services,  when  appropriate; 

(b)  Prohibiting  the  use  of  such 
contracts  for  the  performance  of 
inherently  governmental  functions,  as 
defined  in  this  letter  (See  appendix  A  for 
specific  examples); 

(c)  Providing  an  enhanced  degree  of 
management  controls  and  oversight 
when  contracting  for  functions  that  are 
not  inherently  governmental  but  closely 
support  the  performance  of  such 
functions  (see  section  6(e)  and  appendix 
B  for  specitic  examples);  and, 

(d)  Ensuring,  in  using  the  products  of 
those  contracts,  that  any  final  agency 
action  reflects  the  conclusions  of  agency 
officials  and  complies  with  the  laws  and 
policies  of  the  United  States. 

7.  Guidelines.  If  a  function  proposed 
for  contract  performance  is  not  found  in 
appendix  A,  the  following  guidelines 
will  assist  agencies  in  the  determining 
whether  the  function  is  inherently 
governmental. 

(a)  General.  In  the  Executive  Branch, 
an  inherently  goven^mental  function  is  a 
function  that  involves  the  interpretation 
and  the  execution  of  the  laws  or  policies 


of  the  United  States  or  the 
commissioning  or  appointment  of 
officers  of  the  United  States.  It  involves 
the  determination  of  policy  and  the 
direction  and  control  of  Federal 
employees  or,  in  some  cases,  of  the 
activities  and  property  of  private 
citizens.  Such  functions  do  not  normally 
include  gathering  information  or 
obtaining  advice.  They  also  do  not 
include  functions  that  are  primarily 
ministerial  and  internal  in  nature,  such 
as  building  security;  mail  operations; 
operation  of  libraries  and  cafeterias; 
housekeeping;  and  maintenance  of  the 
physical  plant  vehicles,  or  other 
electrical  or  mechanical  equipment. 
Inherently  governmental  functions  do 
not  encompass  functions  considered 
"commercial."  as  defined  in  OMB 
Circular  No.  A-76. 

(b)  The  exercise  of  discretion.  While 
inherently  governmental  functions 
necessarily  involve  the  exercise  of 
discretion,  not  every  exercise  of 
discretion  is  evidence  that  such  a 
function  is  involved.  Rather,  the  use  of 
discretion  must  have  the  effect  of 
committing  the  Federal  Government  to  a 
course  of  action. 

Exercising  discretion  involves 
deciding  how  or  whether  a  course  of 
action  should  be  pursued.  Discretionary 
authority  exists  when  an  official  can 
choose  one  of  two  or  more  courses  of 
action.  A  contract  may  thus  properly  be 
awarded  where  the  contractor  does  not 
have  the  authority  to  decide  on  the 
course  of  action  to  be  pursued.  Rather, 
the  contractor  is  tasked  to  develop 
options  to  inform  an  agency  decision 
maker,  or  to  develop  or  expand 
decisions  already  made  by  Federal 
officials.  However,  the  men:  fact  that 
decisions  are  made  by  the  contractor  in 
performing  its  duties  is  not 
determinative  of  whether  it  is 
performing  an  inherently  governmental 
function. 

(d)  Totality  of  the  circumstances. 
Distinguishing  between  inherently 
governmental  functions  and  commercial 
activities  oftentimes  is  difficult  and 
depends  upon  an  analysis  of  the  facts  of 
the  case.  Such  analysis  involves  a 
number  of  factors,  the  presence  or 
absence  of  any  one  not  in  itself  being 
determinative  of  the  issue.  Nor  will  die 
same  emphasis  necessarily  be  placed  on 
any  one  factor  at  different  times,  due  to 
the  changing  nature  of  the  Government's 
requirements. 

The  following  considerations  should 
apply  when  deciding  whether  contract 
performance  or  a  contract  award  has 
effected  or  might  effect  a  transfer  of 
official  responsibihty: 

(1)  Congressional  restrictions  or 
authorizations; 


(2)  The  c(Hnplexity  of  the  tasks  to  be 
performed: 

(3)  The  ultimate  user,  consumer,  or 
recipient  of  the  contractor's  work 
product; 

(4)  The  duration  of  the  contract: 

(5)  The  degree  to  which  official 
discretion  is  limited  or  extinguished,  i.e.. 
whether  the  contractor's  involvement  In 
basic  agency  functions  is  so  extensive 
that  ihe  agency's  abihty  to  develop  and 
consider  options  other  than  those 
provided  by  the  contractor  is  restricted; 

(6)  The  finality  of  any  contractor's 
action  affecting  individual  claimants  or 
applicants,  and  whether  or  not  review  of 
the  contractor's  action  is  de  novo.  (i.e.^ 
to  be  effected  without  the  appellate 
body's  being  bound  by  prior  rulings  or 
factual  determinations)  on  appeal  of  his 
or  her  decisions  to  an  agency  official: 

(7)  The  degree  to  which  contractor 
activities  may  involve  wide-ranging 
interpretations  of  complex,  ambiguous 
case  law  and  other  legal  authorities,  as 
opposed  to  being  circumscribed  by 
detailed  laws,  regulations,  and 
procedures: 

(8)  The  contractor's  discretion  to 
determine  an  appropriate  penalty; 

(9)  The  likelihood  of  the  need  to  resort 
to  force  in  support  of  a  pohce  or  judicial 
function:  whether  force,  especially 
deadly  force,  is  more  likely  to  be 
initiated  by  the  contractor  or  by  some 
other  person:  and  the  degree  to  which 
force  may  have  to  be  exercised  in  public 
or  relatively  uncontrolled  areas.  (Note 
that  contracting  for  most  guard  services, 
armed  or  unarmed,  is  not  necessarily 
proscribed  by  these  policies); 

(10)  The  contractor's  ability  to  take 
action  that  will  have  significant 
economic,  legal,  or  personal 
consequences  for  members  of  the  public; 

(11)  The  likelihood  that  the  public 
would  perceive  the  function  as  one  that 
should  be  performed  by  Government 
personnel; 

(12)  The  degree  to  which  agencies 
have  effective  management  procedures 
and  policies  that  enable  meaningful 
oversight  of  contractor  performance,  the 
resources  available  for  such  oversight 
and  the  actual  practice  of  the  agency 
regarding  oversight: 

(13)  The  inapplicability  to  contractora 
of  laws  applicable  to  the  Civil  Service, 
or  particular  agencies,  and  the  degree  to 
which  contract  terms  can  be  devised 
that  provide  effective  substitutes  for 
those  laws,  such  as  terms  requiring 
special  quaUHcations  or  equipment 
background  investigation  of  contractors, 
disciplinary  measures  for  breaches  of 
conHdentiality  or  ethical  standards, 
access  to  contractor  premises  or 
records,  or  the  procuring  of  liability 
insurance: 


(14)  The  availability  of  special  agency 
authorities  and  the  appropriateness  of 
their  application  to  the  situation  at 
hand,  such  as  the  power  to  deputize 
private  persons;  and 

(15)  The  record  keeping  requirements 
imposed  on.  or  the  records  maintained 
by,  the  contractor  that  would  permit 
systematic  analysis  of  pest  contractor 
actions  in  the  event  that  contractor 
performance  is  deemed  to  be 
unsatisfactory. 

(e)  Agency  authority  to  award 
nonpersonal  serx'ice  contracts.  The 
award  of  Government  contracts  is  a 
responsibility  that  is  committed  by  law 
to  the  sound  discretion  of  public 
officials. 

(f)  Preaward  responsibilities.  Whether 
a  function  being  considered  for 
performance  by  contract  is  an  inherently 
governmental  function  is  an  issue  to  be 
addressed  prior  to  award. 

(g)  Post-award  responsibilities.  After 
award,  even  when  a  contract  does  not 
involve  performance  of  an  inherently 
governmental  function,  agencies  should 
take  steps  to  protect  the  public  interest 
Agencies  need  to  play  an  active, 
informed  commanding  role  in  contract 
administration  so  that  Government 
policies,  rather  than  private  ones,  are 
l>eing  implemented.  Such  participation 
should  be  appropriate  to  the  nature  of 
the  contract,  and  should  leave  no  doubt 
that  the  contract  is  under  the  control  of 
Government  officials.  This  does  not 
relieve  contractors  of  their  performance 
responsibilities  under  the  contract. 

(h)  Managemen:  controls.  When 
functions  describeil  in  Appendix  B  are 
involved,  additional  management 
attention  to  the  tenr.s  of  the  contract 
and  the  maimer  of  performance  is 
necessary.  Examples  of  additional 
control  measures  are: 

(1)  Development  of  cvrefuily  crafted 
statements  of  work  and  quality 
assurance  plans,  at  deacribed  in  OFPP 
Policy  Letter  91-2,  Service  Contracting: 

(2)  Establishment  of  an  audit  plan  for 
periodic  review  of  tuch  contractaby 
Government  audltmv; 

(3)  Conducting  praaward  conflict  of 
interest  reviews  to  ensure  contract 
performance  in  accordanoa  with 
objective  standard*  and  contract 
specifications:  and 

(4)  Physically  separatlnf  contractor 
personnel  from  Govemmant  paraonnel 
at  the  work  site. 

(i)  Identification  ofaouroe.  Contractor 
personnel  must  be  required  to  identify 
themselves  as  such  to  avoid  creating  an 
impression  in  the  minds  of  members  of 
the  public  or  the  Congress  that  they  are 
Government  officials.  All  documents  or 
reports  produced  by  contractors  are  to 


65282 


Fgdfl  Register  /  Vol.  56,  No.  241  /  Monday.  December  16,  1991  /  Notices 


be  marked  as  contractor  products  under 
a  specific  contract 

(j)  Degree  of  Reliance.  The  extent  of 
reliance  on  service  contractors  is  not  by 
itself  a  cause  for  concern.  Government 
must,  however,  have  a  sufficient  number 
of  trained  and  experienced  staff 
properly  to  manage  and  be  accountable 
for  Government  programs.  The  greater 
the  degree  of  rehance  on  such 
contractors  the  greater  the  need  for 
oversight  by  agencies.  What  "core 
capabihty"  is  needed  to  oversee  a 
particular  contract  is  a  management 
decision  to  be  made  after  analysis  of  a 
number  of  factors.  These  include,  among 
others,  the  scope  of  the  activity  in 
question,  the  technical  complexity  of  the 
project  or  its  compoaents,  the  technical 
capability  and  workloads  of  Federal 
oversight  officials,  and  the  importance 
of  the  activity. 

(k)  Exercise  of  approving  or  signature 
authority.  Official  responsibility  to 
review  and  approve  the  work  of 
contractors  is  a  f)ower  reserved  to 
Government  officials  alone.  It  should  be 
exercised  with  a  thorough  knowledge  of 
the  contents  of  documents  submitted  by 
contractors  and  a  recognition  of  the 
need  to  apply  independent  judgment  to 
these  work  products. 

8.  Responsibilities. 

(a)  Heads  of  agencies.  Heads  of 
departments  and  agencies  are 
responsible  for  implementing  the 
policies  of  this  policy  letter, 

(b)  Federal  Acquisition  Regulatory 
Council.  The  Federal  Acquisition 
Regulatory  Council  shall  ensure  that  the 
policies  established  herein  shall  be 
incorporated  in  the  FAR  within  210  days 
of  the  effective  date  of  this  letter. 

9.  Judicial  review.  This  policy  letter  is 
not  intended  to  provide  a  constitutional 
or  statutory  interpretation  of  any  kind 
and  it  is  not  intended,  and  should  not  be 
construed,  to  create  any  right  or  benefit 
substantive  or  procedural,  enforceable 
at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any 
person.  It  is  intended  only  to  pro^nde 
policy  guidance  to  agencies  in  the 
exercise  of  their  discretion  concerning 
Federal  contracting.  Thus,  this  pohcy 
letter  is  not  intended,  and  should  not  be 
construed,  to  create  any  substantive  or 
procedural  basis  on  which  to  challenge 
any  agency  action  or  inaction  on  the 
ground  that  such  action  or  inaction  was 
not  in  accordance  with  this  policy  letter. 

10.  Information  contact.  For 
information  regarding  this  pohcy  letter 
contact  Richard  A.  Ong.  Deputy 
Associate  Administrator,  the  Office  of 
Federal  Procurement  Policy,  725  17th 
Street.  NfW..  Washington.  DC  20503. 
Telephone  (202)  395-3300. 


11.  Effective  date.  This  policy  letter  it 
effective  30  days  after  the  date  of 
issuance. 
Allan  V.  Buiman, 
Administrator 

Appondix  A 

The  following  is  an  illustrative  list  of 
functions  considered  to  be  inherently 
govonmeatai  functions: 

1.  The  conduct  of  criminal  investigations. 

2.  The  control  of  prosecutions  and 
performance  of  judicial  functions  (other  than 
those  relating  to  arbitration  or  other  methods 
of  alternative  dispute  resolution). 

3.  The  command  of  military  forces, 
especially  the  leadership  of  military 
personnel  who  are  members  of  the  oombat 
combat  support  or  oombat  service  support 
arms. 

4.  The  conduct  of  foreign  relations  and  the 
determination  of  foreign  policy. 

5.  The  determination  of  agency  poUcy,  such 
as  determining  the  substance  and  application 
of  regulations. 

6.  The  determination  of  Federal  program 
priorities  or  budget  requests. 

7.  The  directioa  and  control  of  Federal 
employees. 

8.  The  direction  and  control  of  intelligence 
and  counterintelligence  operations. 

9.  The  approval  of  Congressional  testimony 
prepared  for  delivery  by  a  Federal  official. 

10.  The  approval  of  agency  responses  to 
Congressional  correspondence. 

11.  The  selection  or  nonselection  of 
individuals  for  Federal  Government 
employment. 

12.  The  approval  of  position  descriptions 
and  performance  standards  for  Federal 
employees. 

13.  The  determination  of  what  Government 
•property  is  to  be  disposed  of  and  on  what 

terms. 

14.  In  Federal  procurement  activities, 

(a)  Determining  what  property  or  services 
are  to  be  acquired  by  the  Government 

(b)  Participating  as  a  voting  member  on  any 
boards  or  in  any  meetings  regarding 
evaluation  of  contractor  proposals,  to  indude 
flnal  source  selection: 

(c)  Approval  of  any  contractual  documents, 
to  include  documents  defining  requirements, 
incentive  plans,  and  evaluation  criteria: 

(d)  Awarding  contiacts; 

(e)  Administering  contracts  (including  the 
order  of  changes  in  contract  performance  or 
contract  quantities,  evaluating  contractor 
performance,  and  accepting  or  rejecting 
contractor  products  or  services): 

(f)  Terminating  contracts:  and 

(g)  Determining  whether  contract  costs  are 
reasonable,  allocable,  and  allowable. 

15.  The  approval  of  agency  responses  to 
audit  reports  from  an  inspector  general,  the 
General  Accounting  Office,  or  other  Federal 
audit  entity. 

16.  The  approval  of  Freedom  of  Information 
Act  requests,  other  than  routine  requests  that 
do  not  require  the  exercise  of  judgment 

17.  The  conduct  cf  administrative  hearings 
to  determine  the  eligibility  of  any  person  for  a 
security  clearance,  or  involving  actions  that 
affect  matters  of  personal  reputation  or  basic 
eligibility  to  participate  in  Government 
programs. 


18.  The  approval  of  Federallioensing 
actions  and  inspections. 

19.  The  determination  of  budget  policy, 
guidance,  and  strategy. 

20.  The  collection,  control,  and 
disbursement  of  fees,  royalties,  duties,  fines. 
taxes  and  other  public  funds. 

21.  Administration  of  public  trusts. 

Appendix  B 

The  following  list  is  of  services  and  actions 
that  are  not  considered  to  be  inherently 
governmental  functions.  However,  they  may 
approach  being  in  that  category  because  of 
the  way  in  which  the  contractor  performs  the 
contract  or  the  manner  in  which  the 
Government  administers  contractor 
performance.  When  contracting  for  such 
requirements,  agencies  should  be  fully  aware 
of  the  terms  of  the  contract  contractor 
performance,  and  contract  administration. 
This  is  to  ensiu%  that  appropriate  agency 
control  and  accountabiUty  is  preserved  and 
to  avoid  the  perception  that  the  agency  is 
improperly  contracting  for  inherentiy 
governmental  functions. 

This  is  an  illustrative  listing,  and  is  not 
intended  to  promote  or  discourage  the  use  of 
the  following  types  of  contractor  services: 

1.  Services  that  involve  or  relate  to  budget 
preparation,  including  workload  modeling, 
fact  finding,  efficiency  studies,  and  should- 
cost  analyses,  etc. 

2.  Services  that  involve  or  relate  to 
reorganization  and  planning  activities. 

3.  Services  that  mvolve  or  relate  to 
analyses,  feasibility  studies,  and  strategy 
options  to  be  used  by  agency  personnel  in 
developing  policy. 

4.  Services  that  involve  or  relate  to  the 
development  of  regulations. 

5.  Services  that  involve  or  relate  to  the 
evaluation  of  another  contractor's 
performance. 

e.  Services  in  support  of  strategic 
acquisition  planning. 

7.  Contractors'  providing  assistance  in 
contract  management  (such  as  where  the 
contractor  mi^t  influence  official 
evaluations  of  other  contractors). 

8.  Contractor's  providing  technical 
evaluation  of  contract  proposals. 

9.  Contractors'  providing  specialized 
expertise  in  the  development  of  statements  ot 
work. 

10.  Contractors'  providing  support  in 
preparing  responses  to  Freedom  of 
Information  Act  requests. 

11.  Contractors'  working  in  any  situation 
that  permits  or  might  permit  them  to  gain 
access  to  confidential  business  information 
and/or  any  other  sensitive  information  (other 
than  situations  covered  by  the  Defense 
Industrial  Security  Program  described  in  FAR 
4.40Z(b)). 

12.  Contractors'  providing  information 
regarding  agency  policies  or  regulations,  such 
ss  attending  conferences  on  behalf  of  an 
agency,  conducting  community  relations 
campaigns,  or  conducting  agency  tiaining 
courses. 

13.  Contractors'  participation  in  iny 
situation  where  it  might  be  assumed  that  the 
contractors  are  agency  employees  or 
representatives. 
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18.  The  approval  of  Federallioensing 
actions  and  inspectioos. 

19.  The  determination  of  budget  policy, 
guidance,  and  strategy. 

20.  The  collection,  control,  and 
disbursement  of  fees,  royalties,  duties,  fines. 
taxes  and  other  public  funds. 

21.  Administration  of  public  trusts. 

Appendix  B 

The  following  list  is  of  services  and  actions 
that  are  not  considered  to  be  inherently 
governmental  functions.  However,  they  may 
approach  being  in  that  category  because  of 
the  way  in  which  the  contractor  performs  the 
contract  or  the  manner  in  which  the 
Government  administers  contractor 
performance.  When  contracting  for  such 
requirements,  agencies  should  be  fully  aware 
of  the  terms  of  the  contract  contractor 
performance,  and  contract  administration. 
This  is  to  ensure  that  appropriate  agency 
control  and  accountability  is  preserved  and 
to  avoid  the  perception  thai  the  agency  is 
improperly  contracting  for  inherently 
governmental  functions. 

This  is  an  illustrative  listing,  and  is  not 
intended  to  promote  or  discourage  the  use  of 
the  following  types  of  contractor  services: 

1.  Services  that  involve  or  relate  to  budget 
preparation,  including  workload  modeling, 
fact  Hnding.  efficiency  studies,  and  shouid- 
cost  analyses,  etc. 

2.  Services  that  involve  or  relate  to 
reorganization  and  planning  activities. 

3.  Services  that  involve  or  relate  to 
analyses,  feasibility  studies,  and  strategy 
options  to  be  used  by  agency  personnel  in 
developing  policy. 

i.  Services  that  involve  or  relate  to  the 
development  of  regulations. 

5.  Services  that  involve  or  relate  to  the 
evaluation  of  another  contractor's 
performance. 

e.  Services  in  support  of  strategic 
acquisition  plaiming. 

7.  Contractors'  pro\'iding  assistance  in 
contract  management  (such  as  where  the 
contractor  mi^t  influence  official 
evaluations  of  other  contractors). 

B.  Contractor's  providing  technical 
evaluation  of  contract  proposals. 

9.  Contractors'  providing  specialized 
expertise  in  the  development  of  statements  of' 
work. 

10.  Contractors'  providing  support  in 
preparing  responses  to  Freedom  of 
Information  Act  requests. 

11.  Contractors'  working  in  any  situation 
that  permits  or  might  permit  them  to  gain 
access  to  confidential  business  information 
and/or  any  other  sensitive  information  [other 
than  situations  covered  by  the  Defense 
Industrial  Security  Program  described  in  FAR 
4.402(b]). 

12.  Contractors'  providing  information 
regarding  agency  policies  or  regulations,  such 
as  attending  conferences  on  behalf  of  an 
agency,  conducting  community'  relations 
campaigns,  or  conducting  agency  training 
courses. 

13.  Contractors'  participation  in  iny 
situation  where  it  might  be  assumed  that  the 
contractors  are  agency  employees  or 
representatives. 


14.  Contractors'  participating  as  nonvoting 
members  of  or  technical  advisors  to.  a  source 
selection  board  or  source  selection 
evaluation  board. 

15.  Contractors'  serving  as  arbitrators  or  as 
other  persons  hired  to  provide  alternative 
methods  of  dispute  resolution. 

16.  Contractors'  construction  of  buildings  or 
structives  intended  to  t>e  secure  from 
electronic  eavesdropping  or  other  penetration 
by  foreign  governments. 

17.  Contractors'  providing  inspection 
services. 

IB.  Contractors'  providing  legal  advice  and 
interpretations  of  regulations  and  statutes  to 
Government  officials. 

19.  Contractors'  providing  special  non-law 
enforcement  security  activities  that  do  not 
directly  involve  criminal  investigations,  such 
as  prisoner  detention  or  transport  and 
noiunilitary  national  security  details. 

[FR  Doc.  91-29693  Filed  12-13-91:  B:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Information  Collection 
Submitted  to  OMB  for  Expedited 
Clearance 

agency:  Office  of  Personnel 
Management 


action:  Notice  of  Proposed  Inlennation 

Collection. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980 
(chapter  35  of  title  44,  United  States 
Code],  this  notice  announces  a  request 
submitted  by  the  Office  of  Personnel 
Management  (0PM)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  clearance  of  a  new 
information  coUection:  Firefighter 
Survey  Questionnaire.  This  information 
collection  will  be  used  to  determine  the 
position  classification,  pay,  and  work 
scheduling  practices  of  State  and  local 
governments  for  firefighter  personnel  in 
connection  with  OPM's  study  of  the  pay 
and  classiflcation  of  Federal  firefighter 
positions.  This  is  a  one-time  information 
gathering  exercise.  Approximately  300 
State  and  local  governments  will  be 
contacted  in  the  survey.  OPM  estimates 
that  the  average  survey  questionnaire 
will  take  approximately  5  to  60  minutes 
for  a  total  burden  of  245  hours. 

OPM  is  requesting  that  OMB  approve 
this  information  collection  within  14 
days  after  the  date  of  publication  in  the 
Federal  Register.  A  copy  of  the  proposed 
questionnaire  follows  this  notice. 


DATE:  Comments  on  this  proposal 
should  be  received  within  l»d«y»-«fler 
the  date  of  thi«  notice. 

AODHESSCS:  Send  or  deliver  comments 

to; 

Phyllis  G.  Foley.  Director.  Law 
Enforcement  and  Protective 
Occcupations  Task  Force.  U.S.  Office  • 
of  Personnel  Management  room  7H28, 
1900  E  Street  NW..  Washington.  DC 
20415  and 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  biiormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  room  3002  Washington,  DC 
20503 

MM  rURTHEfl  INFORMA-nON  CONTACT: 

Jeffrey  Miller,  (202)  606-3710  U.S.  Office 

of  Personnel  Management 

Constancit  Bwry  Newman, 

Director. 
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FIREFIGHTER  SURVEY  QUESTIONNAIRE 


INTRODUCTION 

The  U.S.  Office  of  Personnel  Management  (0PM)  is  conducting  a  study  to  determine  whether  the 
Federal  Government  should  establish  a  separate  classification  and  pay  system  for  Federal  firefighters. 
0PM  will  use  the  information  from  this  survey  to  compare  the  Federal  compensation  system(s)  to  those 
of  State  and  local  governments.  Please  read  the  instructions  below  and  complete  the  attached  survey. 

DEFINITIONS 


I.  FIREFIGHTER 

As  a  full-time  paid  member  of  the  fire  department,  combats,  extinguishes,  and  prevents  fires 
and  performs  rescue  operations  in  strucujrai,  airfield,  or  forest/range  environments.  Performs 
maintenance  on  equipment  and  quarters.  Wears  protective  closing  and  breathing  devices; 
drives  fire  and  crash  equipment;  and  operates  a  variety  of  firefighting  equipment,  such  as 
hoses,  extinguishers,  ladders,  and  axes.  May  hold  national  cenification  as  an  emergency 
medical  technician.   (Included  are  nonsupervisory  positions  at  the  entry,  full  performance,  and 
advanced  levels.) 

II.  FIRST-LEVEL  FIREFIGHTER  SUPERVISOR 

Coordinates  the  activities  of  firefighters  assigned  to  a  structural  pumper,  crash  vehicle,  or  other 
similar  vehicle.   Typically  inspects  vehicle  and  equipment,  leads  crew  activities  when  training  or 
responding  to  fire  alarms,  and  assesses  the  proficiency  of  crew  members.   (Excluded  are 
positions  responsible  for  supervising  multiple  crews  of  firefighters.) 

INSTRUCTIONS 

So  that  we  can  produce  estimates  with  a  high  degree  of  accuracy  and  complete  our  study  on  a  timely 
basis,  please  complete  this  questionnaire  within  the  next  4  weeks.  For  further  information  on  this 
survey,  please  call  Jeffrey  Miller  or  Phyllis  Foley  on  (202)  606-3710.  Please  send  the  completed 
questionnaire  in  the  enclosed  envelope  to  the  following  address: 

U.S.  Office  of  Personnel  Management 
Office  of  Compensation  Policy 
1900  E  Street,  NW.  Room  7H2a 
Washin0on,  DC  20415 

Thank  you  for  your  cooperation. 


PUBUC  BURDEN  INFORMATION:  Public  burden  reponing  for  this  collection  of  information  is 
estimated  to  average  approximately  60  minutes  per  full  response.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  Repons  and  Forms  Management  Officer,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  CHP-500.  Washington,  DC  20415;  and  to  the  Office  of 
Management  and  Budget,  Papenvork  Reduction  Project  (320&-      ),  Washington,  DC  20503. 


UMI 


i! 

OMB  Approval , 


Expiration  Date: 


FIREFIGHTER  SURVEY  QUESTIONNAIRE 

In  the  box  below,  please  Identify  yourself  and  your  organization.  Your  name  and  telephone  number  is  requested  for  follow- 


up  purposes  only. 


Jurisdiction/Organization: 
Address: 


Person  completing  the  questionnaire: 

Name:   _____^ _^_^_ 

me: 

Telephone  Number:     (      ) 


Facsimile  Transmission  Number:  [ J_ 
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3. 


a. 

9. 


Do  you  employ  lull-time  permanent  firefighters?  IF  THE  ANSWER  IS  NO,  SK^P  THE  REMAINING  QUESTIONS,  AND  RETURN  THE 
QUESTIONNAIRE  IN  THE  ENCLOSED  ENVELOPE. 


a.   /. 


Yes 


b.  [ /  No 


If  volunteer  firefighters  are  also  regularly  performing  firefighting  work,  please  indicate  how  many:_ 


Please  provide  the  qualification  requirements  for  entry-level  firefighters  in  your  jurisdiction.  Include  education  and  work  experience  required 
andlor  attach  a  copy  of  a  representative  job  vacancy  announcement. 


Please  attach  a  description  of  any  medical  qualifications  and  physical  standards  for  both  entry  and  full  performance  level  firefighters. 


What  are  your  recruitment  sources?  If  more  than  one  source  is  used,  indicate  the  approximate  percentage  of  applicants  who  come  from  each 
source. 


a.  / %]  High  School  Graduate  d.  [ %/  Other  State/Local  Governments 

b.  I %/  College  Graduate  e.  [ %]  Private  Companies 

c.  [ %/  Ex-military  f.  [ %]  Federal  Government 

g.  I %}  Other  (specify):  

6.  Is  a  job  evaluation  plan  used  in  classifying  firefighter  positions?  If  the  answer  is  'no;  proceed  to  question  number  8. 

Nonsupervisory  Positions  Supen/isory  Positions 

a.  [       }  Yes  c.  [ /  Yes 

b.  [ I  No  d.  [ /  No 

7.  If  so,  what  kind  of  plan  is  used?  Please  attach  a  copy  of  the  job  evaluation  plan. 

a.  [ J  Labor  /Market  Pricing 

b.  I /  Point  Factor  Comparison 

c.  [ I  Narrative  Position  Classification  Format 

d.  [ I  Other  (specify): 


a. 
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Please  attach  position  descriptions  for  full  performance  and  first-level  supervisory  firefighters. 

Please  attach  a  copy  of  the  organizational  chart  of  the  fire  department  and/or  a  typical  fire  station.   On  the  organization  chart,  indicate  which 
positions  are  nonexempt  under  the  Fair  Labor  Standards  Act. 


10         To  enhance  our  understanding  of  your  organization,  please  provide  the  following  information  effective  June  1991.  Do  not  leave  any  Item 

unanswered.  If  any  item  below  is  not  applicable,  write  -NIA'  in  the  space  for  that  item.  Do  not  include  longevity  pay,  overtime,  or  any  other 

pay  differentials.  =^====^--=--============^=== 


Federal  Firefighter 
Rank 


Entry-Level 
Firefighter 


II.    Full  Performance 
Firefighter 


III.  Advanced-Level 
Firefighter 


IV.    First-Level 
Supen/isor 


W. 


W/. 


Second-Level 
Supervisor 


Third-Level 
Sufjervisor 


Founh-Level 
Supen/isor 


Your 
Organization's 
Corresponding 

Rank 


Number  of 
Full-Time 
Positions 


1 1  Regular  Salary  Range* 


Min. 


Max. 


t/lin  ^  of  Years 
to  Max. 


No.  of 
Salary 
Steps 


Average 

Current  Base 

Salary*  as  of 

June  1991 


*  Do  not  include  longevity  pay,  overtime,  or  any  other  pay  ditferential. 


1 1.       Approximately  how  many  years  on  average  do  firefighters  who  are  promoted  to  a  higher  rank  spend  in  their  former  rank  before  being 
promoted? 


a. 

b. 
c. 
d. 
e. 
f. 

9 
h. 


From  entry  level  to  full  performance  level: 

From  full  performance  level  to  advanced  level: 

From  full  performance  or  advanced  level  to  first-level  supen/isor: 

From  first-level  supen/isor  to  second-level  supen/isor: 

From  second-level  supen/isor  to  third-level  supervisor: 

From  third-level  supen/isor  to  fourth-level  supen/isor: 


years 

_  years 

^  years 

years 

years 

years 

years 

_  years 
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12.        Please  depict  a  typical  firefighter's  work  schedule  over  a  two-week  period.  Follow  the  format  provided  in  our  example  below.  (You  may  wish 
to  use  additional  pages  If  your  schedule  cannot  be  adequately  depicted  within  a  two-week  period.) 


DAYS-> 


M 
o 

u 

S 

i 


(Example) 
WORK  SCHEDULE 


?  ,/o,//^  /^.  /.I  yy, 


In  this  example,  the  firefighter  reports  to  work  on  day  1  at  0800  hours  and  works  until  the  same  time  on  the  following  day.  This  schedule  is  repeated  on 
day  4.  On  day  7,  the  firefighter  repons  to  work  at  1600  hours  and  works  until  the  same  time  on  day  8.  These  work  hours  are  repeated  on  days  10  and 
11. 
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DAYS-> 


WORK  SCHEDULE 


1 

25 

49 

73 

97 
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145 
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1 

25 

49 

73 

97 
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145    1 

2 

26 

SO 

74 

98 
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3 
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51 
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76 
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29 
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84 
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37 
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39 
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19 
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67 
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20 

44 

68 

92 

116 

140 

164 

20 

44 

68 

92 

116 

140 

164 

21 

45 
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168    1 

Use  this  space  for  explanation  if  necessary. 
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13. 


14. 


15. 


Please  attach  a  pay  schedule  of  basic  pay  rates  for  firefighter  positions,  as  of  June  1991,  to  the  back  of  the  questionnaire  and  also  explanatory 
material  on  Uow  the  amount  of  any  annual  pay  adjustment  is  determined.. 

Are  the  pay  rates  for  firefighters  determined  through  collective  bargaining?  (CHECK  ONE) 

a.         [_]      Yes  b.         [_}      No  \\ 

Are  the  firefighters  covered  by  a  different  pay  system  from  the  pay  system  for  non-firefighter  employees  in  your  furisdlction? 


a. 
b. 
c. 
d. 


[ J  Firefighters  are  covered  by  a  separate  pay  system. 

I /  Firefighters  are  covered  by  the  same  pay  system  as  law  enforcement  personnel. 

[ /  All  employees,  regardless  of  duty  or  function,  are  covered  by  the  same  pay  system. 

[_]  Other,  specify: 


T6.        Please  indicate  the  amount  of  longevity  pay  provided  based  upon  length  of  service  or  time  in  rank  for  employees  in  this  occupatiort, 

a.  [_}        Not  applicable:  longevity  pay  not  provided 

b.  [_]        Longevity  pay,  as  follows: 


Years  of  Service 


Percent  of  Salary 


Percent 
Percent 
Percent 
Percent 
Percent 
Percent 
Percent 
Percent 


or 


Dollar  Amoun ' 
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J  7> .  Do  you  provide  any  of  the  following  pay  differentials  for  firefighters?  If  so,  please  attach  your  policy  on  payment  of  differentials.  (PLEASE  CHECK  THE  BOX 
UNDER  'YES-  OR  •NO'  FOR  EACH  TYPE  OF  PAY  DIFFERENTIAL.  IF  'YES;  PLEASE  ENTER  THE  PERCENT  OF  BASE  SALARY  OR  THE  DOLLAR  AMOUNT  PAID 
PER  HOUR  FOR  THE  DIFFERENTIAL.)  u 


1                                                   Pay  Differential 

l-L— 

Yes 

No 

Percent  of  Salary 

OR 

Dollar  Amount 
Per  Hour       | 

a.  Niaht  differential  •  (From              am/pm  to       :       am/pm) 

$                  1 

b.  Standby  pay 

$                  1 

c.  Holiday  pay 

S 

1  d.  Sunday  pay 

j  e.  Equipment/Vehicle  operation 

\  f.  Retention  bonus 

1  g.  Associates  degree 

h.  Bachelors  degree 

/.  Graduate  study  or  degree 

j.  Technician  pay  (e.g.,  emergency  medical  technician)    Specify: 

k.  Pay  for  hazardous  material  handling 

1  /.  Uniform  allowance 

1  m.  Other  Specify: 
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18.        Do  you  provide  any  of  the  following  overtime  compensation  to  nonsupennsory  firefighters? 


PLEASE  CHECK  THE  BOX  UNDER  'YES-  OR  "/VO"  FOR  EACH  TYPE  OF  OVERTIME  COMPEt^SAffON.  IF  'YES'.  ENTER  EITHER  THE  PERCENT  OF  BASE 
SALARY  OR  THE  DOLLAR  AMOUNT  PROVIDED.  ALSO  PROVIDE  THE  AVERAGE  OVERTIME  HOURS  PER  EMPLOYEE  AND  THE  PERCENT  OF  EMPLOYEES 
WHO  RECEIVED  OVERTIME  PAY  IN  CALENDAR  YEAR  1990  FOR  EACH  TYPE. , 


Overtime 
Compensation 


a.  Overtime  Pay 


b.  Compensatory  Time  in  lieu  of  Pay 


c.  Roll  Call  Pay 


d.  Other  Specify: 


Yes 


No 


Percent  of 
Salary 


OR 


Dollar  Amount 
Per  Hour 


Average 

Number  of 

Overtime  Hours 

in  1990 


Percent  of 

Employees 

Receiving 

Overtime 

Compensaticn  in 

1990 
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19,        li  there  a  limit  on  the  amount  of  overtime  pay  an  employee  ean  receive?  (CHECK  ONE.) 


a. 
b. 
c. 


U 

u 

u 


No  " 

Yes,  there^  is  a  limit  on  all  firefighters.  Please  enter  the  limit,  f  _ 


OR 


%  of  Salary. 


Yes,  there  is  a  limit  for  some  firefighters.  Please  specify  which  lirefighiers:, 
and  enter  the  limit.  $  OR %  of  Salary. 


fO.        What  ranks  or  levels  of  employees  are  eligible  to  receive  some  form  of  overtime  compensation?  (CHECK  ONE.) 


a. 
b. 
c. 


U 

o 

u 


All  nonsupen/isory  firefighters 

First-level  supervisors 

Other,  specify: 


92, 


What  is  the  minimum  age  and  years  of  service  required  to  qualify  for  retirement?  Age: 


Years  of  Service: 


Are  you  experiencing  significant  recruitment  and  lor  retention  problems  with  firefighters?  If  so,  please  provide  any  recent  statistic$  (such  as  turnover 
gr  quit  rates)  that  document  these  problems.  Please  provide  turnover  rates  based  on  voluntary  separations  only,  excluding  retirements  and 
involuntary  terminations. 

a.  fj        Yes 

b.  [J        No 


Once  again,  thank  you  for  your  assistance  in  completing  this  questionnaire. 


(FR  Doc.  91-29888  Filed  12-13-91;  8:45  am] 
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Excepted  Service 

agency:  ORice  of  Personnel 
Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT 

Leota  M.  Shelkey,  (202)  606-0950. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
213  on  November  15. 1991  (56  FR  58097). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
October  1  and  October  31, 1991,  appear 
in  the  listing  below.  Future  notices  will 
be  published  on  the  fourth  Tuesday  of 
each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  will  be  published  as  of  June 
30. 1991. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  October. 

Schedules 

The  following  exception  was 
established: 

National  Endowment  for  the  Humanities 

One  position  of  Humanities 
Administrator,  Guides  Program. 
Reference  Materials  Program,  Division 
of  Research  Programs.  Effective  October 
16, 1991. 

Schedule  C 

Department  of  Agriculture 

One  Director,  Public  Liaison  to  the 
Director,  O^ice  of  Public  AHairs  and 
Press  Secretary.  Elective  October  18, 
1991. 

Agency  for  International  Development 

One  Director,  Office  of  Women  in 
Development  to  Assistant 
Administrator,  Bureau  of  Research  and 
Development.  Effective  October  17, 1991. 

One  Special  Assistant  to  the  Director, 
White  House  Liaison.  Effective  October 
30,1991. 

Commodity  Futures  Trading 
Commission 

One  Economist  to  a  Commissioner. 
Effective  October  24. 1991. 


Department  of  Commerce 

One  Congressional  Liaison  Specialist 
to  the  Director,  Congressional  Affairs 
Staff.  Effective  October  17, 1991. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Travel  and 
Tourism.  Effective  October  24, 1991. 

Department  of  Defense 

One  Private  Secretary  to  the  Principal 
Deputy  Assistant  Secretary  of  Defease 
(International  Security  Policy).  Effective 
October  9, 1991. 

One  Staff  Assistant  to  the  Assistant 
Secretary  of  Army  (Fmancial 
Management).  Effective  October  9, 1991. 

One  Special  Assistant  for  Trade 
Policy  to  the  Director,  Washington 
Headquarters  Service.  Effective  October 
9,1991. 

Department  of  Education 

One  Special  Assistant  to  the  Director, 
Compensatory  Education  Programs. 
Effective  October  16, 1991. 

One  Special  Assistant  to  the 
Administrator  for  Management  Services. 
Effective  October  16, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  OfTice  of  Educational 
Research  and  Improvement.  Effective 
October  24, 1991. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for 
Management.  Effective  October  27, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Affairs.  Effective  October 
27, 1991. 

Department  of  Energy 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Affairs.  Effective  October  4, 1991. 

One  Legislative  Affairs  Specialist  to 
the  Deputy  Assistant  Secretary  for 
House  Liaison,  Office  of  Congressional 
and  Intergovernmental  Affairs.  Effective 
October  24. 1991. 

One  Public  Affairs  Specialist  to  the 
Press  Secretary,  Office  of  Public  Affairs. 
Effective  October  24. 1991. 

One  Legislative  Affairs  Liaison 
Officer  to  the  Deputy  Assistant 
Secretary  for  Senate  Liaison,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  October  24, 1991. 

One  Special  Assistant  to  the  Director, 
Division  of  Congressional  Affairs  and 
State  Liaison,  Office  of  External  Affairs, 
Federal  Energy  Regulatory  Commissioo. 
Effective  October  31, 1991. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Special 
Assistant.  Office  of  the  Secretary. 
Effective  October  7, 1991. 


One  Deputy  Executive  Secretary  for 
Policy  to  the  Director,  Executive 
Secretariat.  Effective  October  30, 1991. 

Federal  Deposit  Insurance  Corporation 

One  Administrative  Assistant  to  the 
Chief  Executive  Of^cer,  Resolution 
Trust  Corporation.  Effective  October  31, 
1991. 

General  Services  Administration 

One  Congressional  Relations  Officer 
to  the  Associate  Administrator  for 
Congressional  and  Intergovemmental 
Affairs.  Effective  October  9, 1991. 

Department  of  Health  and  Human 
Services 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  October  9, 1991. 

Department  of  Housing  and  Urban 
Development 

One  Deputy  Assistant  Secretary  for 
Grant  Programs  to  the  Assistant 
Secretary  for  Conuotmity  Planning  and 
Development.  Effective  October  4, 1991. 

One  Intergovemmental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovemmental 
Relations.  Effective  October  3a  1991. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director, 
Minerals  Management  Service.  Effective 
October  24, 1991. 

Department  of  Justice 

One  Law  Clerk  (Special  Assistant)  to 
the  Deputy  Assistant  Attorney  General. 
Effective  October  17, 1991. 

One  Staff  Assistant  to  the  Principal 
Associate  Deputy  Attorney  General. 
Effective  October  24, 1991. 

One  Staff  Assistant  to  the  Assistant  to 
the  Attorney  General  Effective  October 
28. 1991. 

One  Secretary  (Typing)  to  the 
Director,  Office  of  Public  Affairs. 
Effective  October  28, 1991. 

Department  of  Labor 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Employment 
Standards.  Effective  October  16, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Veterans'  Employment  and 
Training  Service.  Effective  October  4. 
1991. 

Office  of  Government  Ethics 

One  Executive  Secretary  to  the 
Director.  Effective  October  30, 1991. 


65294 


Federal  Register  /  Vol.  56.  No.  241  /  Monday.  December  16.  1991  /  Notices 


Office  of  National  Drug  Control  Policy 

One  Special  Assistant  to  the  Director 
and  White  House  Liaison  (Executive 
Secretariat).  Effective  October  16. 1991. 

Office  of  Personnel  Management 

One  Director  of  Intergovernmental 
Affairs/Special  Assistant  to  the  Deputy 
Director.  Effective  October  17. 1991. 

Small  Business  Administration 

One  Policy  Advisor  to  the  Deputy  to 
the  Associate  Deputy  Administrator  for 
Finance,  Investment  and  Procurement. 
Effective  October  16. 1991. 

One  Special  Assistant  to  the  Regional 
Administrator.  Region  IV,  Adanta.  GA. 
Effective  October  31. 1991. 

Department  of  State 

One  Research  Assistant  to  the 
Principal  Deputy  Assistant.  Office  of 
Legislative  Affairs.  Effective  October  4. 
1991. 

One  Program  Officer  to  the  Principal 
Deputy  Assistant  Secretary,  Bureau  of 
Legislative  Affairs.  Effective  October  24. 
1991. 

One  Staff  Assistant  to  the  Special 
Assistant  (White  House  Liaison)  to  the 
Assistant  Secretary,  Bureau  of  Public 
Affairs.  Effective  October  31, 1991. 

United  States  Trade  Representative 

One  Confidential  Secretary  to  the 
United  States  Trade  Representative. 
Effective  October  30, 1991. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.  P.2ia 

OfHce  of  Personnel  Management 
Constance  Berry  Newman, 
Director. 
|FR  Doc.  91-29689  Filed  12-13-81:  8:45  am] 
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Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  January  9. 1992 
Thursday.  January  23. 1992 
Thursday,  February  6, 1992 
Thursday.  February  20. 1992 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building.  1900 
E  Street  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 


Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committees'  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  FV,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92^163)  and  5  U.S.C. 
552b(c)(9)(B).  These  caususes  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Persormel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  repors  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committeee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340. 1900  E  Street, 
NW..  Washington.  DC  20415  (202)  6060- 
1500. 

Dated:  December  9. 1991. 
Anthony  F.  Ingraacia, 

Chainnan,  Federal  Prevailing  Rata  Advisory 

Committee. 

(FR  Doc.  91-29880  Filed  12-13-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings. 
Information  and  Consumer  Services. 
Washington.  DC  20549. 

New  Forms 

Form  12-F.  File  No.  270-104. 
Form  12-FA.  File  No.  270-104. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  that  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  0MB 
approval  proposed  Form  12-4'  (initial 
submission  of  information  pursuant  to 
Rule  12g3-2(b)  under  the  Securities 
Exchange  Act  of  1934)  and  proposed 
Form  12-FA  (submission  of  information 
piu-suant  to  Rule  12g3-2(b)  under  the 
Securities  Exchange  Act  of  1934  other 
than  in  connection  with  an  initial 
submission). 

The  Commission's  staff  estimates  that 
up  to  1.800  foreign  companies  may  avail 
themselves  of  Rule  12g3-2(b)  and  the 
proposed  forms  per  year.  The 
preparation  of  each  form  should  take 
approximately  one  burden  hour  per 
response  per  form.  Submissions  under 
current  Rule  12g-2(b)  and  under 
proposed  Forms  12-F  and  12-FA, 
however,  take  less  time  to  prepare  than 
other  registration  forms  and  periodic 
reports  under  the  Securities  Exchange 
Act  of  1934  currently  applicable  to 
foreign  issuers.  The  two  forms  are 
designed  to  serve  as  cover  sheets  with 
respect  to  information  already  required 
to  be  submitted  under  Rule  12g3-2(b) 
and  thus  the  adoption  of  cover  forms  for 
submissions  under  Rule  12g3-2(b)  is  not 
expected  to  increase  the  burden  hours 
currenUy  applicable  to  Rule  12g3-2(b). 
The  estimated  average  burden  hours  are 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  \. 
Fogash.  Deputy  Executive  Director, 
Seciuities  and  Exchange  Commission, 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services. 
Washington,  DC  20549. 

New  Forms 

Form  12-F,  File  No.  270-104. 
Form  12-FA,  File  No.  270-104. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  0MB 
approval  proposed  Form  12-F  (initial 
submission  of  information  pursuant  to 
Rule  12g3-2(b)  under  the  Securities 
Exchange  Act  of  1934)  and  proposed 
Form  12-FA  (submission  of  information 
piu-suant  to  Rule  12g3-2(b)  under  the 
Securities  Exchange  Act  of  1934  other 
than  in  connection  with  an  initial 
submission). 

The  Commission's  staff  estimates  that 
up  to  1.800  foreign  companies  may  avail 
themselves  of  Rule  12g3-2(b)  and  the 
proposed  forms  per  year.  The 
preparation  of  each  form  should  take 
approximately  one  burden  hour  per 
response  per  form.  Submissions  under 
current  Rule  12g-2(b)  and  under 
proposed  Forms  12-F  and  12-FA. 
however,  take  less  time  to  prepare  than 
other  registration  forms  and  periodic 
reports  under  the  Securities  Exchange 
Act  of  1934  currently  applicable  to 
foreign  issuers.  The  two  forms  are 
designed  to  serve  as  cover  sheets  with 
respect  to  information  already  required 
to  be  submitted  under  Rule  12g3-2(b) 
and  thus  the  adoption  of  cover  forms  for 
submissions  under  Rule  12g3-2(b)  is  not 
expected  to  increase  the  burden  hours 
currently  applicable  to  Rule  12g3-2(b). 
The  estimated  average  burden  hours  are 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compUance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  \. 
Fogash,  Deputy  Executive  Director, 
Securities  and  Exchange  Commission, 
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450  Fifth  Street.  NW.,  Washington.  DC 
20549  and  Gary  Waxman,  Clearance 
Officer.  Office  of  Management  and 
Budget  (Project  No.  3235-AD72).  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  December  2. 1991. 
Maisamt  YL  McFariaad, 
Deputy  Secretary. 

|FR  Doc.  91-29942  Filed  12-13-91;  8:45  am] 
aiLUNa  cooc  wio-«i-it 


Forms  Under  Review  l>y  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
Fogash  (202)  272-2142 

Upon  w^ritten  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings. 
Information  and  Consumer  Services. 
Washington,  DC  20549. 

Extension 

Regulation  A— File  No.  270-110. 

Rule  13e-l— File  No.  270-255. 

Rule  17Ad-4{b)  and  (c)— File  No.  270- 

264. 
Rule  17Ad-ll— File  No.  270-281. 
Rule  17Ad-13— FUe  No.  270-263. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
US.C.  3501  et  seq),  that  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  a  request 
for  extension  for  the  following: 

Regulation  A  is  a  stream-line 
registration  provision  for  small  issues, 
affecting  326  filers  at  an  estimated  912 
burden  hours  per  response. 

Rule  13e-l  requires  an  issuer  to  file  a 
statement  with  the  Commission  before 
purchasing  any  of  its  equity  securities 
during  the  course  of  a  tender  offer  by 
another  person.  Currently  20 
submissions  are  filed  annually  pursuant 
to  Rule  13e-l  at  an  estimated  260  burden 
hours  per  response. 

Rule  17Ad-4  (b)  and  (c)  requires 
transfer  agents  to  prepare,  maintain,  and 
under  certain  circumstances,  file  a 
notice  of  exempt  status  or  loss  of 
exempt  status  with  their  appropriate 
regulatory  authority.  Currently  70 
transfer  agents  incur  an  estimated 
average  burden  of  30  minutes  in  order  to 
comply  with  this  rule. 

Rule  17Ad-ll  requires  transfer  agents 
to  file  reports  regarding  aged  record 
differences,  buy-ins.  and  failure  to  post 
certificate  detail  to  master  security 
holder  and  subsidiary  files.  An 
estimated  ISO  respondents  incur  an 
estimated  average  burden  of  30  minutes 
to  comply  with  Oiis  rule. 

Rule  17Ad-13  requires  certain 
registered  transfer  agents  to  file 


annually  a  study  and  evaluation  of 
internal  accounting  control.  Currently 
200  respondents  inctir  an  estimated 
average  burden  of  175  hours  to  comply 
with  this  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Deputy  Executive  Director, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NTW.,  Washington.  DC 
20549  and  Gary  Waxman.  Qearance 
Officer,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  December  2, 1991. 
Mai^arat  H.  McFarlaod, 
Deputy  Secretary. 
fFR  Doc  91-29843  Fded  12-13-91;  8:45  am) 
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Seif-Regulatory  Organizations;  The 
Depository  Trust  C04  Notice  of  FUlng 
of  a  PropoMd  Rule  Change  Relating  to 
the  EHminatton  of  Certain  Urgent 
Withdrawals  of  Corporate  Issues 
Settling  in  Next-Oay  Funds 

December  6. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  November  14, 1991,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR-DTC- 
91-22)  as  described  in  Items  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  DTC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizatioa's 
Statesaent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  being  filed 
by  DTC  consists  of  DTCs  request  for 
permanent  approval  of  its  elimination  of 
most  urgent  withdrawals  ("CODs")  •  of 


>  "fXfD"  M  an  •cronyvi  for  C«lific«ic  on 

Demand. 


corporate  issues  settling  in  DTCs  Next- 
Day  Funds  Settlement  ("NDFS")  system 
that  are  not  "full"  FAST  issues.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Certificates  can  be  withdrawn  from 
DTC  in  three  ways: 

(1)  Withdrawals-by-Transfer  ("WTs"), 
in  which  certificates  are  transferred 
routinely  to  the  name  of  a  participant's 
customer  or  another  party.  Depending 
on  the  issue,  its  transfer  agent  and  the 
agent's  location,  newly  registered 
certificates  are  generally  available  one 
to  two  weeks  after  DTC  has  received 
WT  instructions. 

(2)  Rush  Withdrawals-by-Transfer 
("RWTs"),  in  which  DTC  expedites  the 
transfer  of  certificates  to  the  name  of  a 
participant's  customer  or  another  party. 
Depending  on  the  issue,  its  transfer 
agent,  its  registrar  and  the  agent's  and 
registrar's  locations,  newly  registered 
certificates  for  United  States  issues  are 
generally  available  one  to  three  days 
after  DTC  has  received  RWT 
instructions  (six  days  for  Canadian 
issues). 

(3)  COD  withdrawals,  in  which 
certificates  registered  in  the  name  of 
DTC's  nominee.  Cede  &  Co..  or  bearer 
certificates  are  released  directly  fit>m 
the  depository. 

The  reasons  for  requesting  permanent 
approval  of  the  discontinuance  of  the 
subject  NDFS  corporate  CODs  are  to 
realize  cost  savings  and  improve  safety 
by  eliminating  a  service  that  is  no  longer 
needed.  Permanent  eHmination  of  this 


*  Under  DTCt  PmI  Astomated  Sacurittea 
Traaafar  ("FASTI  program.  DTC  laavaa  i 
with  tranafer  agenti  in  the  form  of  balance 
certiflcatei  regiatered  in  the  depoattory'i  DomSnea 
name.  Ode  •  Co.  The  balance  certificatat  arc 
ad|uited  daily  for  DTC  depoeit  and  wtthAawat 
activity.  A  "full"  PAST  itaue  ii  one  wtiere  the 
trantfar  ageiri  providea  CODa  aa  wail  tm 
withdrawala-by-tranafar  ("WTal. 
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class  of  CODs  will  enable  DTC  to 
complete  the  elimination  of  storage  for 
large  numbers  of  corporate  certificates 
in  an  assortment  of  round-lot  quantities 
to  match  participants'  most  likely 
requirements  for  CODs.  if  CODs  were 
needed,  there  by  reducing  both  risk  of 
loss  and  vault  costs  for  storage,  security 
and  personnel. 

On  July  21. 1989.  the  Commission  gave 
temporary  approval  to  a  pilot  program 
for  die  elimination  of  the  subject  CODs.' 
Simultaneously,  DTC  introduced  its  rush 
withdrawal-by-transfer  ("RWT")  service 
which  was  effective  upon  fding.*  DTC's 
analysis  of  statistics  for  transfer  agent 
RWT  turnaround  for  the  period  from  the 
July  1989  start  of  the  pilot  program  until 
the  filing  of  this  proposed  rule  change 
enabled  DTC  to  pinpoint  and  eliminate 
bottlenecks  in  the  service.  Statistics  also 
indicate  that  the  average  daily  number 
of  RWTs  dropped  dramatically  during 
the  course  of  the  pilot  program, 
indicating  that  participants  are  able  to 
anticipate  their  withdrawal  needs 
sufficiently  in  advance  to  rely  on 
ordinary  WTs  rather  than  RWTs  for 
their  certificates.* 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  because  it  will  reduce 
unnecessary  costs  in  the  safeguarding 
and  other  processing  of  securities 
certificates  in  the  national  clearance 
and  settlement  system.  It  will  reduce 
vault  and  other  physical  security  costs 
and  concerns  by  substituting  "jumbo" 
certificates  for  smaller  denominations  It 
will  eliminate  a  costly  urgent 
withdrawal  structure  and  staffing  that  is 
no  longer  needed  on  a  routine  basis  and 
should  reduce  risks  associated  with  that 
structure.  It  will  cease  to  mutualize  a 
cost  that  is  better  addressed  and  priced 
as  exception  processing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

From  time  to  time,  beginning  in  1985. 
DTC  proposed  in  writing  various 
versions  of  the  proposed  rule  change  to 


its  participants.  Copies  of  written 
communications  to  and  from 
participants  and  others  were  included  as 
Exhibits  2(a)  and  2{b)  to  File  No.  SR- 
DTC-89-01.  While  many  comments 
were  favorable,  certain  participants 
expressed  reservations  about  the 
elimination  of  the  subject  CODs. 

In  response  to  these  concerns.  DTC 
decided  to  retain  CODs  for  so-called 
"full"  FAST  issues  and  developed  a  new 
service  designated  "RWT'  for  rush 
transfer.  In  addition,  participants  were 
directed  to  phone  DTC's  Expediting 
Department  whenever  an  RWT  is 
especially  time-sensitive,  for 
withdrawals  of  issues  for  which  transfer 
services  are  no  longer  available  (e.g.. 
when  DTC  has  "frozen"  WTs  for  any 
reason  and  for  special  situations  where 
neither  a  WT  nor  an  unexpedited  RWT 
will  meet  participants'  needs.  In 
addition.  DTC  filed  for  Commission 
approval  its  proposed  Deposit  and 
Withdrawal  at  Custodian  ("DWAC") 
service  for  use  in  some  of  the  special 
situations.'  Finally.  DTC  identified 
situations  where  it  would  continue  to 
maintain  vault  inventory  in  so-called 
"workable  denominations".  At 
participant  request,  DTC  changed  RWT 
so  participants  could  get  a  newly 
registered  certificate  even  when  DTC 
has  enough  vault  inventory  to  honor  the 
RWT  with  a  COD. 

A  number  of  participants 
subsequently  withdrew  their  objections 
to  the  elimination  of  certain  corporate 
CODs,  in  some  cases  because  the  steps 
listed  above  answered  their  objections 
and  in  other  cases  because  their 
experience  during  the  pilot  phase  that 
began  with  the  Commission's  temporary 
approval  in  1989  had  alleviated  their 
concerns.''  DTC  is  not  aware  that  any 
participant,  or  any  customer  of  a 
participant,  has  suffered  a  financial  loss 
from  a  failure  to  receive  a  timely 
withdrawal  when  needed.  DTC  believes 
none  of  its  participants  has  a  current 
objection  to  the  permanent 
implementation  of  this  rule  change  with 
respect  to  those  corporate  issues  to 
which  it  applies. 

DI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


*  Securities  Exchange  Act  Release  No.  27052  [July 
31. 1989).  54  FR  31600  (File  No.  SR-DTC-89-01]. 

*  Securities  Exchange  Act  Release  No.  28660  (July 
5, 1989).  54  FR  28135  (File  No.  SR-DTC-eO-ll]. 

*  See  Exhibit  3  to  the  Filing. 


*  Securities  Exchange  Act  Release  No.  29952 
(Novemljer  25. 1991).  56  FR  59307  [File  No.  SR-DTC- 
91-16). 

'  See  File  No.  SR-DTC-8e-01  and  Exhibit  2  to  the 
Filing. 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self  regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  N9.  SR- 
DTC-91-22  and  should  be  submitted  by 
[insert  date  21  days  from  the  date  of 
publication  in  the  Federal  Register]. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  91-29949  Filed  12-13-91;  8:45  amj 
BUXINQ  CODE  W1(M>1-« 


[Release  No.  34-30055;  File  No.  SR-MCC- 
91-06] 

Self-Regutatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
implementation  of  Operating  System 
Enhancements 

December  10, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
November  27. 1991.  the  Midwest 
Clearing  Corporation  ("MCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


1 15  U.S.C  78e(b)  (1968). 
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Act  Release  No.  29852 

FR  59307  [File  No.  SR-DTC- 

>«S-01  and  Exhibit  2  to  the 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self  regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  N9.  SR- 
DTC-91-22  and  should  be  submitted  by 
[insert  date  21  days  from  the  date  of 
publication  in  the  Federal  Register]. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-29949  Filed  12-13-91;  8:45  am) 
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[Release  No.  34-30055;  File  No.  SR-MCC- 
91-06] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Implementation  of  Operating  System 
Enhancements 

December  10, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). '  notice  is  hereby  given  that  on 
November  27. 1991.  the  Midwest 
Clearing  Corporation  ("MCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  ("SRO").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SRO's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

MCC  has  proposed  a  rule  change 
announcing  the  implementation  of 
enhancements  to  MCC's  operating 
systems  ("Enhanced  System").  The 
Enhanced  System's  implementation  date 
is  Monday,  December  9, 1991. 

II.  SRO's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  fm,  the  Proposed 
Rule  Change 

Iii  its  filing  with  the  Commission,  the 
SRO  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
in  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgariizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  announce  the 
implementation  of  the  Enhanced 
System.  The  implementation  of.  and 
conversion  to,  the  Enhanced  System  is 
scheduled  for  Monday.  December  9, 
1991.  MCC  has  provided  its  participants 
with  updates  and  training  sessions  over 
the  past  several  months.  Beginning  in 
August  1991,  MCC  activated  the  MST 
System  User  Training  database  for  use 
by  its  participants,  lifiis  training 
environment  has  provided  an 
opportunity  for  participants  to  learn  or 
refresh  their  knowledge  of  the  Enhanced 
System  and  has  allowed  participants  to 
provide  a  variety  of  input  and  inquiry 
transactions  and  to  review  new  reports. 
Formal  refresher  training  sessions  were 
held  in  New  York  and  Chicago  during 
the  week  of  November  11, 1991,  and  a 
Network-wide  test,  consisting  of 
participants  and  MCC  operations  staff, 
was  conducted  on  November  16. 1991. 

On  February  12, 1991,  the  Commission 
approved  the  rule  changes  which  reflect 
the  Enhanced  System  and  certain 
services  to  Participants.*  Effective  on 


Monday,  December  9, 1991,  the 
implementation  date,  MCC  will  formally 
implement  those  rule  changes. 

No  changes  have  been  made  to  those 
rules  changes  since  the  date  of  the 
Commission's  February  12, 1991, 
Approval  order.' 

The  proposed  rule  changes  are 
consistent  with  section  17A  of  the  Act  * 
in  that  they  provide  for  the  prompt, 
accurate  and  efficient  clearance  and 
settlement  of  securities  transactions. 

B.  SRO's  Statement  on  Burden  on 
Competition 

MCC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MCC  has  not  received  any  written 
comments  from  its  participants. 
Participant  comments  received  from  the 
recent  Network-wide  Enhanced  System 
testing  have  been  positive. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  »  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  •  because  the  proposed 
rule  change  effects  a  change  in  an 
existing  service  of  MCC  that  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  MCC  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  MCC  or  its  participants.  The  proposed 
rule  change  merely  announces  the 
implementation  date  of  a  system 
enhancement  that  already  has  received 
Commission  approval.'  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


II 


'  15  U.S.C  7e«(b)  (1988). 


*  Securitie*  Exchange  Act  Release  No.  28877 
(February  12. 1991).  56  FR  8892  (File  No.  SR-MSTC- 
90-O1). 


*Jd. 

•  15  U.S.C  78q-l  (1988). 

•  15  U.S.C  78s(b)(3)(A)(i)  (1988). 

•  17  CFR  240.19b-4<e)  (1991). 
'  Supra,  note  2. 


Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC  All 
submissions  should  refer  to  File  No.  SR- 
MCC-91-06  and  should  be  submitted  by 
January  6. 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc  91-2E344  Filed  12-l»-ei;  8:45  amj 
nUJNQ  COOK  Mto-at-M 


[Releaee  No.  34-30056;  FUe  No.  SR-MSTC- 
91-061 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company: 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Implementation  of 
Operating  System  Enhancements 

December  10. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
November  27. 1991  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  ("SRO").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SRO's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

MSTC  has  proposed  a  rule  change 
announcing  the  implementation  of 
enhancements  to  MSTC's  operating 
systems  ("Enhanced  System").  The 
Enhanced  System's  implementation  date 
is  Monday.  December  9. 1991. 


•  17  CFR  200.30-3(a)(12)  (1981). 
« 15  U.S.C.  78»(b)  (1988). 
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II.  SRO*!  Statamant  of  the  PiupoM  at, 
and  Statutory  Basb  for,  tha  Propoaad 
RuleChaage 

In  its  filing  with  the  Commission,  the 
SRO  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  cbjuige.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
in  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  audi 
statements. 

A.  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  propoaed  rule 
change  is  to  announce  the 
implementation  of  the  Enhanced 
System.  The  implementation  of,  and 
conversion  to,  the  Enhanced  System  is 
scheduled  for  Monday,  December  9, 
1991.  MSTC  has  provided  its 
participants  with  updates  and  training 
sessions  over  the  past  several  months. 
Beginning  in  August  1991,  MSTC 
activated  the  MST  System  User  Training 
database  for  use  by  its  participants.  TTiis 
training  environment  has  provided  an 
opportunity  for  participants  to  learn  or 
rehash  their  knowledge  of  the  Enhanced 
System  and  has  allowed  participants  to 
provide  a  variety  of  input  and  inquiry 
transactions  and  to  review  new  reports. 
Formal  refresher  training  sessions  were 
held  in  New  York  and  Chicago  during 
the  week  of  November  11, 1991,  and  a 
Network-wide  test  consisting  of 
participants  and  MSTC  operations  staff, 
was  conducted  on  November  16. 1991. 

On  February  12, 1991,  the  Commission 
approved  the  rule  changes  which  reflect 
the  Enhanced  System  and  certain 
services  to  Participants*  Effective  on 
Monday,  December  9, 1991,  the 
implementation  date,  MSTC  will 
formally  implement  those  rale  changes. 
No  changes  have  been  made  to  those 
rule  changes  since  the  date  of  the 
Commission's  Febraary  12, 1991, 
Approval  Order.* 

The  proposed  rule  changes  are 
consistent  with  section  17A  of  the  Act  * 
in  that  they  provide  for  the  prompt, 
accurate  and  efficient  clearance  and 
settlement  of  securities  transactions. 


*  Securitiet  Exchange  Act  ReiMM  No.  2SB77 
(February  12. 1991).  SO  FR  6882  (FUe  No.  SR-MSTC- 
90-O1). 

*ld. 

*  IS  U.S.C.  784-1  (1988). 


B.  SRO's  Statement  on  Burden  on 
Competitioa 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membert,  Participants  or  Others 

MSTC  has  not  received  any  written 
comments  from  its  participants. 
Participant  comments  received  from  the 
recent  Network-wide  Enhanced  System 

testing  have  been  positive. 

m.  Date  of  EffectiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisaioa  Actioa 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  »  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  *  because  the  propose 
rule  change  effects  a  change  in  an 
existing  service  of  MSTC  that  does  not 
adversely  affect  the  safeguarding  of 
seourities  or  funds  in  the  custody  or 
control  of  MSTC  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  MSTC  or  its  participants.  The 
proposed  rule  change  merely  announces 
the  implementation  date  of  a  system 
enhancement  that  already  has  received 
Commission  approval.^  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  %vritten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 


Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  IDC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No.  SR- 
MSTC-91-08  and  should  be  submitted 
by  January  6, 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority.* 
Margarst  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  Sl-29945  Filed  12-13-91:  8:45  am] 
MUJNO  COM  wia^vw 
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SeH-Regulatory  Organizatloiw; 
Proposed  Rule  Ctiange  by  Pacific 
Stock  Exchange,  Inc.,  Relating  to  F( 
for  Appeals  of  Disciplinary  Actions 


December  8. 1991. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  18, 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
December  6, 1991,  the  PSE  submitted  to 
the  Commission  an  amendment  to  the 
proposed  rule  change  to  clarify  certain 
language  in  the  proposal. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganixatioD's 
Statement  of  tha  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  pursuant  to  Rule  19b-4  of  the 

Act,  submits  this  rule  filing  to  amend 
Rule  10.8(a)  of  the  Rules  of  the  Board  of 
Governors  of  the  PSE  ("Board"). 

n.  Self-Regulatory  Organixatioo's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


•  15  U.S.C  78«(b)(3XA)(i)  (1S8S). 

•  17  CFR  24ai9t)-4(e)  (isn). 
'  Supra,  note  2. 


•  17  CFR  200.3O-3(a)(12)  (1991). 

■  See  letter  fron  RoMfnar;  A.  MacGuineu, 
Senior  Couneel.  PSE  to  Diana  Ijika.  CommiMloa 
dated  December  d,  1981. 
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Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  pnncipal  office  of  MSTC.  All 
subnussions  should  refer  to  File  No.  SR- 
MSTC-91-06  and  should  be  submitted 
by  January  6, 1992. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  ptirsuant  to 
delegated  authority.* 
Margaret  H.  Mif attand. 
Deputy  Secretary. 
[PR  Doc.  91-29945  Ftled  12p-13-ei;  8:45  am] 
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SaH-Regutotory  Organizatloiw; 
Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc^  Relating  to  Fees 
for  Appeals  of  DiadpHnary  Actions 

Deceinl>ef  9, 1991. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.SC.  788(b)(1),  notice  is  hereby 
given  that  on  November  18, 1991.  the 
Pacific  Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conrniission")  the  proposed  rule 
change  as  described  in  Items  L  n.  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
December  6, 1991,  the  PSE  submitted  to 
the  Commission  an  amendment  to  the 
proposed  rule  change  to  clarify  certain 
language  in  the  proposal. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganixatioD's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  pursuant  to  Rule  19b-4  of  the 
Act.  submits  this  rule  filing  to  amend 
Rule  10.8(a)  of  the  Rules  of  the  Board  of 
Governors  of  the  PSE  ("Board"). 

n.  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


•  17  CFR  20a3O-3(aH12)  (1981). 

■  See  letter  fron  RoMmary  A.  MacGuiiMM, 
Senior  Counsel.  PSE  to  Diana  Luka.  Commiaiion. 
dated  December  6. 1991. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  procedures  for  appealing 
disciplinary  decisions  are  contained  in 
PSE  Rule  10.8.  Currently,  there  is  no 
filing  fee  for  submitting  an  appeal.  The 
proposed  amendment  to  Rule  10.8  would 
require  a  $500  deposit*  refimdable 
under  certain  conditions. 

After  a  request  for  review  is  filed,  the 
matter  is  referred  to  an  Appeals 
Committee  ("Appeals  Committee") 
appointed  by  the  Board,  which  currently 
consists  of  all  public  Governors  on  the 
Board.  Currently,  there  are  four  public 
Governors.  For  app)eals  that  require  no 
more  than  one  meeting  of  the  public 
Governors,  a  fee  of  $250  is  paid  to  each 
Governor  for  their  time  and  effort  in 
reviewing  the  matter.  For  complex 
cases,  a  fee  of  $250  is  paid  to  each 
Governor  for  each  meeting  that  is 
required.  In  addition,  the  Appeals 
Committee,  or  Review  Board  if  different 
from  the  Appeals  Committee.'  must 
review  the  record  of  the  matter,  which 
usually  consists  of  the  transcripts  from 
the  original  hearing.  Transcripts  for  a 
hearing  typically  cost  the  Exchange 
between  $200  to  $500,  depending  on  the 
length  of  the  hearing,  and  depending 
upon  whether  the  matter  was  taped,  or 
whether  a  court  reporter  was  brought  in. 
Excluding  the  time  that  is  devoted  to 
each  appeal  by  the  Exchange  staff 
administrator,  the  attorney  who  is 
handling  the  case,  and  other  Exchange 
staff  who  are  at  times  called  upon  for 
specific  matters,  the  Exchange  spends 
approximately  $1,200  to  $1,500  for  each 
appeal. 

The  ease  with  which  an  appeal  can  be 
filed,  and  the  fact  that  a  member, 
member  organization,  or  a  person 
associated  with  a  member  or  member 
organization,  ("member")  can  receive  a 
"second  look,"  at  no  cost  to  the  member, 
creates  the  potential  for  an  abuse  of  the 
process.  Rather  than  establish  a 
remedial  procedure  to  deal  with 
situations  where  the  process  has  been 


■  The  PSE  proposes  to  require  a  S500  fee  for  the 
appeal  of  each  decision  filed  with  the  Exchange. 
Therefore,  if  more  than  one  party  appeals  a 
decision,  the  PSE  would  require  only  a  S500  fee  for 
the  appteal  under  the  proposal 

'  PSE  Rule  10.8(b)  provides  that  either  the 
Appeals  Committee  or  the  PSE  Board  of  Governors 
may  conduct  reviews  of  disciplinary  proceedings. 
The  body  conducting  the  review  is  referred  to  aa  the 
"Review  Board." 


abused,  the  Board  of  Governors  has 
determined  that  the  establishment  of  an 
appeal  filing  fee  deposit  for  disciplinary 
decisions  is  more  appropriate.  For  a 
member  to  request  an  appeal  of  a 
disciplinary  decision,  $5()0  will  be 
required  to  be  deposited  with  the 
Exchange,  which  will  be  applied  toward 
the  costs  incurred  as  described  above,  if 
the  Appeals  Committee  determines  that 
the  original  decision  should  be  upheld. 
However,  if  the  member  requesting 
review  is  successful  (e.g..  the  member 
requests  that  the  decisions  be  reversed, 
and  the  Appeals  Committee  agrees  with 
the  request),  the  deposit  will  be  returned 
to  the  member,  and  the  Exchange  will  be 
responsible  for  all  costs  incurred.  For 
matters  that  are  reversed  in  part  and 
upheld  in  part,  the  Appeals  (Committee 
will  have  the  discretion  as  to  the  amoimt 
that  may  be  returned.  The  Appeals 
Committee  also  will  have  the  discretion 
to  waive  the  deposit,  based  upon  cases 
of  hardship  or  other  compelling  reasons. 

The  PSE  believes  that  a  deposit  will 
have  the  effect  of  deterring  frivolous 
appeals,  without  the  need  for  a  remedial 
sanction  process,  yet  it  will  not  deter  a 
member  from  filing  a  request  for  review 
when  the  member  believes  that  there 
are  good  groimds  for  reversal  of  a 
decision.  The  establishment  of  the 
deposit  will  not  in  any  way  interfere 
with  a  member's  fundamental  right  to 
have  a  decision  reviewed  by  the  Board, 
but  will,  when  the  decision  is  upheld, 
help  to  directly  cover  the  costs  incurred, 
without  the  need  for  the  general 
membership  population  to  fund  the 
entire  process. 

The  proposed  rule  Bling  is  consistent 
with  section  6(b)(4)  of  the  Act  in  that  it 
provides  for  an  equitable  allocation  of 
fees  among  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  amendment  imposes  a  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  not  solicited  from 
members  or  others,  and  none  were 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  fmding.  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  vmtten  submission' 
should  frle  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofHce  of  the  PSE  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-36  and  should  be  submitted  by 
January  6, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maisarat  H.  McFarUnd. 
Deputy  Secretary. 
[FR  Dot  91-29941  Filed  12-13-91:  8:45  amj 
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[Release  No.  34-30053;  FMe  Mo.  SR-PTC- 
91-131 

SeH-Regulatory  Organizationa; 
PartkHpanta  Trust  Company;  Notice  of 
Rling  of  Propoaad  Rule  Change 
Relating  to  the  Close-Out  of 
Repurctuise  Accounting  Records 

December  9, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"*). 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  November  4. 1991.  Participants 
Trust  Company  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  PTC.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  clarifies  the 
procedures  to  be  followed  for  closing 
out  PTC's  repurchase  accounting 
records  when  the  underlying  repurchase 
agreement  ("repo")  has  been  closed  out 
by  the  repo  buyer. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutoty  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PTC 
has  prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
filing  is  to  modify  PTC's  rules  to  clarify 
the  procedures  to  be  followed  for  closing 
out  PTC's  repo  accounting  records  when 
the  underlying  repurchase  agreement 
has  been  closed  out  by  the  repo  buyer. 
PTC  provides  its  participants  with  a 
repo  accounting  facility  to  facilitate  the 
transfer  of  securities  issued  by  the 
Government  National  Mortgage 
Association  ("GNMA")  between  the 
parties  to  a  repo.  Under  this  repo 
accounting  facility,  the  securities  seller 
("repo  seller")  is  credited  with  a  "repo 
out"  position,  and  the  securities 
purchaser  ("repo  buyer")  is  credited 
with  a  "repo  in"  position.  The  parties  to 
a  repo  are  so  credited  to  reflect  the  right 
of  the  repo  seller  to  repurchase  the 
securities  and  the  repo  buyer's 
corresponding  obligation  to  resell  the 
securities.  In  addition.  PTC  disburses 
the  equivalent  of  principal  and  interest 
("P&I")  attributable  to  the  underlying 
seciirities  to  the  repo  seller,  which  has 
the  repo  out  position,  to  reflect  the  usual 
terms  of  repo  contracts  that  the  repo 
seller  receives  the  P&l. 

In  August  1991,  it  was  recognized  that 
there  was  a  misunderstanding  among 
PTC  participants  of  the  procedure  to  be 
followed  to  close  out  a  repo  position 
when  the  repo  buyer  is  entitled  to  close 
out  the  repo  prior  to  performing  its 
obligation  to  resell  to  the  repo  seller. 
This  could  occur,  for  example,  because 
the  repo  seller  has  defaulted  under  the 
terms  of  the  repo. 


In  order  to  clarify  the  apparent 
misunderstanding,  PTC  distributed  a 
notice  to  participants  advising  its 
participants  that  PTC  would  eliminate 
repo  out  and  repo  in  positions  upon 
receipt  of  a  representation  from  the  repo 
buyer  stating,  in  essence,  that  the  repo 
buyer  has  the  legal  right  to  close  out  the 
repo  position.  This  notice  and  form  of 
representation  was  filed  with  the 
Commission  and  approved  on  August  27. 
1991  >  through  December  31, 1991,  with 
the  understanding  that  PTC  would  file  a 
rule  change  clarifying  the  specific 
provisions  of  its  Rules  governing  repo 
transactions  to  eliminate  any  ambiguity 
as  to  the  method  for  closing  out  a  repo 
position.  This  is  the  required  filing. 

Article  III,  Rule  1,  Section  1(b)  of 
PTC's  Rules  currently  states,  in  effect, 
that  the  repo  buyer  may  request  the 
elimination  of  its  repo  in  position  to 
reflect  the  fulfillment  of  its  obligation  to 
resell  the  securities.  This  would  result  in 
a  corresponding  elimination  of  the  repo 
out  position  of  the  repo  seller,  thus 
closing  out  the  repo  entries.  Although  it 
was  not  the  intent  this  could  be 
interpreted  to  mean  that  the  repo 
positions  can  be  eliminated  only  if  the 
repo  buyer  resells  the  securities  to  the 
repo  seller. 

There  are  situations  where  the  repo 
out  and  repo  in  positions  remain  open 
by  mistake  [e.g.,  where  the  repo  buyer 
returns  the  securities  to  its  repo  seller  by 
a  regular  securities  transfer  instruction 
("STX"  message]  instead  of  by  the 
appropriate  repo  retransfer 
instruction).*  In  those  and  comparable 
circumstances,  the  PTC  repo  out  and 
repo  in  positions  can  be  closed  out  with 
the  mutual  agreement  and  instructions 
of  the  repo  parties. 

There  are,  in  addition,  other  situations 
[e,g.,  default)  as  provided  for  in  the 
usual  terms  of  a  repo  contract,  which 
effectively  terminate  the  obligation  to 
resell  and  which  should  allow  the  repo 
buyer  to  request  a  close-out  of  the 
positions.  Thus,  the  PTC  rule  is  being 
modified  to  reflect  the  clarification 
contained  in  PTC's  August  20. 1991, 
notice  to  participants  [i.e..  that  the  repo 
positions  will  be  closed  out  upon  receipt 
of  a  representation  from  the  buyer 
stating,  in  effect,  that  it  has  the  legal 
right  to  close  out  the  repo). 

The  form  of  representation  which  was 
attached  to  PTC's  notice  to  participants 
requires  that  an  effective  date  of  a 
close-out  be  provided.  As  long  as  the 
effective  date  specified  is  prior  to  a  PTC 
P&I  distribution  date  (PTC  expects  to 
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continue  to  require  two  days  notice),  the 
repo  seller  will  not  be  credited  with  the 
P&I  equivalent.  The  PTC  P&I  distribution 
date,  rather  than  the  record  date,  is  the 
specified  deadline  because  the  repo 
buyer  effectively  owns  the  GNMAs.  If 
the  repo  buyer  owns  them  at  record 
date,  it  has  the  right  to  the  P&I  even 
though  PTC's  repo  accounting  system 
provided  a  method  for  the  amount  of 
such  P&I  ("P&I  equivalent")  to  be 
credited  to  the  repo  seller.  If  the  default 
is  before  or  after  record  date,  the  repo 
buyer,  as  beneficial  owner  with  the 
ability  to  resell,  should  have  the  ability 
to  terminate  the  crediting  of  the  amount 
of  P&I  to  the  repo  seller.  Although  PTC 
is  to  receive  a  representation  that  the 
repo  buyer  has  the  right  to  close  out  the 
repo,  if  the  repo  buyer,  in  fact,  does  not 
have  such  right,  the  repo  seller  will  have 
recourse  to  legal  action  outside  of  PTC 
to  enforce  its  contract 

In  the  ordinary  course  of  business,  the 
participant  holding  the  repo  out  position 
will  be  notified  of  PTC's  actions  as 
described. 

(b)  Since  the  proposed  rule  change 
facilities  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  it  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  PTC.  The  proposed  rule 
change  will  be  implemented  consistent 
with  the  safeguarding  of  securities  and 
funds  in  FTC's  custody  or  control  of  for 
which  it  is  responsible  since  the 
proposed  the  rule  change  will  be 
implemented  within  PTC's  existing 
safeguards. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
profrased  rule  change  will  have  an 
impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Prior  to  fiUng  proposed  rule  change 
SR-PTC-91-12,  PTC  met  with  market 
participants  and  representatives  of  the 
Federal  Reserve  System  and  discussed 
the  practice  as  described  in  the  August 
20, 1991,  Notice  to  Participants  (attached 
as  Exhibit  A  to  that  filing)  and  now 
reflected  in  this  proposed  rule  change. 
Since  that  time,  PTC  has  discussed  its 
practice  with  various  participants  which 
support  this  course  of  action.  PTC  has 
not  received  any  unsoUcited  written 
comments  from  participants  or  other 
interested  parties. 
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continue  to  require  two  days  notice),  the 
repo  seller  will  not  be  credited  with  the 
P&I  equivalent.  The  PTC  P&I  distribution 
date,  rather  than  the  record  date,  is  the 
specified  deadline  because  the  repo 
buyer  effectively  owns  the  GNMAs.  if 
the  repo  buyer  owns  them  at  record 
date,  it  has  the  right  to  the  P&I  even 
though  PTC's  repo  accounting  system 
provided  a  method  for  the  amount  of 
such  P&l  ("P&I  equivalent")  to  be 
credited  to  the  repo  seller.  If  the  default 
is  before  or  after  record  date,  the  repo 
buyer,  as  beneficial  owner  with  the 
ability  to  resell,  should  have  the  ability 
to  terminate  the  crediting  of  the  amount 
of  P&I  to  the  repo  seller.  Although  PTC 
is  to  receive  a  representation  that  the 
repo  buyer  has  the  right  to  close  out  the 
repo.  if  the  repo  buyer,  in  fact,  does  not 
have  such  right,  the  repo  seller  will  have 
recourse  to  legal  action  outside  of  PTC 
to  enforce  its  contract. 

In  the  ordinary  course  of  business,  the 
participant  holding  the  repo  out  position 
will  be  notified  of  PTC's  actions  as 
described. 

(b)  Since  the  proposed  rule  change 
facilities  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  if  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  PTC.  The  proposed  rule 
change  will  be  implemented  consistent 
with  the  safeguarding  of  securities  and 
funds  in  PTC's  custody  or  control  of  for 
which  it  is  responsible  since  the 
proposed  the  rule  change  will  be 
implemented  within  PTC's  existing 
safeguards. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Prior  to  filing  proposed  rule  change 
SR-PTC-91-12,  PTC  met  with  market 
participants  and  representatives  of  the 
Federal  Reserve  System  and  discussed 
the  practice  as  described  in  the  August 
20, 1991,  Notice  to  Participants  (attached 
as  Exhibit  A  to  that  filing)  and  now 
refiected  in  this  proposed  rule  change. 
Since  that  time.  PTC  has  discussed  its 
practice  with  various  participants  which 
support  this  course  of  action.  PTC  has 
not  received  any  unsolicited  written 
comments  from  participants  or  other 
interested  parties. 


in.  Date  of  Effectiveness  of  th« 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  longer 
period  (i)  as  the  Commission  may 
designate  up  to  ninety  days  of  such  date 
if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
I  rule  change  or 

'     (B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  wiU  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sti-eet.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  f(»-  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PTC-91-13  and  should  be  submitted 
by  January  6, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  91-29950  Filed  12-13-91;  8:45  am) 
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[Investment  Company  Act  ReL  ito.  18432; 
811-642*1 

The  Asian  Fund,  Inc^  Motic*  of 
Application 

December  10. 1991. 

^GENCV:  Securities  and  Exchange 
Conunission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregisti*ation  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANT.  The  Asian  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION!  Applicant 

seeks  an  order  declaring  that  it  ha* 
ceased  to  be  an  investment  company 
under  the  Act 

FIUNQ  DATE:  The  application  on  Form 
N-8F  was  filed  on  November  21, 1991. 
HEARING  OR  NOTIFICATNM  OF  HEARINtt: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC  450  Fifth 
Street,  NW..  Washington,  DC  2054a 
Applicant  One  World  Trade  Center, 
New  York,  New  York  10048. 
FOR  FURTHER  INFORMATWN  CONTACT 
C.  David  Messman,  Senior  Attorney,  at 
(202)  272-2813,  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulatirai). 

SUPPLEMENTARY  INRMMATWN:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SECs  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Delaware.  On  October  3, 
1991.  applicant  filed  a  Notification  of 
Registration  pursuant  to  section  8fa)  of 
the  Act  on  Form  N-8A.  An  amendment 
to  applicant's  Form  N-QA  was  filed  on 
November  8, 1991.  AppKcant  did  not  file 
a  registration  statement  pursuant  to 
section  8(b)  of  the  Act  or  pursuant  to  the 
Securities  Act  of  1933.  Apphcant  has 
never  made  a  public  offering  of  its 
securities. 

2.  Apphcant  has  no  sbareholdera, 
assets  or  liabiliti'es.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  has  not  commenced,  and 
does  not  intend  to  commence. 


operations.  Applicant  will  not  engage  in 
any  business  activities  other  than  those 
necessary  to  wind-up  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  auUuirity. 
Margaret  H.  McFartand, 
Deputy  Secretary. 
[FR  Doc.  91-29B47  Filed  12-13-«1: 8:45  m\ 


[InvMtiwant  Company  Ad  RaL  Na  IMSS; 

811-6358] 

TTm  Turfcty  FuimI,  Inc^  Notice  of 
Application 

Decemtier  10. 1991. 

aobmy:  Securities  and  Exchange 

Commission  ("SEC). 

actkm:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

applicant:  The  Turkey  Fund.  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCA-nON:  Applicant 
seeks  an  order  declaring  that  it  has 
creased  to  be  an  investment  company 
under  the  Act. 

nuNO  date:  The  application  on  Fonn 
N-BF  was  filed  on  November  20, 1991. 

hearing  or  notificatwn  of  hearnm: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street  NW..  Washington,  DC  20549. 
Applicant  1345  Avenue  of  the  Americas. 
New  York.  New  York  10105. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  David  Mesaman,  Senior  Attorney,  at 
(202)  272-2813.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Pubhc  Reference  Branch 
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Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversiHed  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Maryland.  On  July  15, 1991, 
applicent  filed  a  Notification  of 
Registration  pursuant  to  section  8(a]  of 
the  Act  on  Form  N-8A.  Applicant  did 
not  file  a  registration  statement  pursuant 
to  section  8(b)  of  the  Act  or  pursuant  to 
the  Securities  Act  of  1933.  Applicant  has 
never  made  a  public  o^ering  of  its 
securities. 

2.  Applicant  has  no  shareholders, 
assets  or  liabihties.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  has  not  commenced,  and 
does  not  intend  to  commence, 
operations.  Applicant  will  not  engage  in 
any  business  activities  other  than  those 
necessary  to  wind-up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-29946  Filed  12-13-91:  8:45  am] 
MLUNO  COOC  WIO-OV-M 


[R«L  No.  IA-1296;  803-67] 

ML  Venture  Partners  II,  LP^  et  al^ 
Notice  of  Application 

December  9, 1991. 

aqency:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act"). 

APPUCANTt:  ML  Venture  Partners  II,  LP. 
( "MLVP  n")  and  MLVPU  Co.,  LP.  (the 
"Managing  General  Partner"). 

RELEVANT  AOVISCR8  ACT  SECnONS: 

Exemption  requested  under  section 
206A  of  the  Advisers  Act  from  the 
provisions  of  section  205(a)(1). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  granting  an  exemption 
from  the  provisions  of  section  205(a)(l] 
of  the  Advisers  Act  to  permit  MLVP  II  to 
make  in-kind  distributions  of  portfolio 
securities  and,  in  connection  therewith, 
deem  gains  or  losses  on  such  securities 
to  be  realized  upon  such  distributions  to 
partners  of  MLVP  II  (the  "Partners"). 
The  order  would  apply  only  to  in-kind 
distributions  of  portfolio  securities  for 
which  market  quotations  are  available 
and  for  which  a  trading  market  exists  on 
a  national  securities  exchange  or  an 
automated  quotation  system  of  a 
registered  securities  association. 


FlUNQ  DATE:  The  application  was  filed 
on  November  22, 1991.  By  letter  dated 
December  9, 1991,  counsel  for  applicants 
stated  that  an  amendment  to  the 
application  would  be  filed  during  the 
notice  period,  the  substance  of  which  is 
reflected  herein. 

HEARINQ  OR  NOTinCATKMl  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  30, 1991  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  World  Financial  Center, 
North  Tower,  New  York,  New  York 
10281. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Staff  Attorney,  at  (202) 
504-2406,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  O^ice  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representatioiu 

1.  MLVP  II  is  a  registered  business 
development  company  organized  as  a 
Delaware  limited  partnership.  MLVP  Il's 
investment  objective  is  to  seek  long- 
term  capital  appreciation  by  making 
venture  capital  investments. 

2.  A  registration  statement  under  the 
Securities  Act  of  1933  on  Form  N-2  for 
MLVP  Il's  securities  became  effective  on 
February  10, 1987.  MLVP  II  closed  its 
public  offering  on  March  31, 1987  and 
June  10, 1987,  at  which  time  it  had  sold 
116,893  and  3,107  units  of  limited 
partnership  interest,  respectively,  for 
total  proceeds  of  $120  million. 

3.  MLVP  II  has  five  general  partners, 
consisting  of  four  individuals  (the 
"Individual  General  Partners")  and  the 
Managing  General  Partner.  The 
Individual  General  Partners  include  the 
three  MLVP  II  Independent  General 
Partners  (who  are  not  "interested 
persons"  of  MLVP  n  within  the  meaning 
of  section  2(a)(ig)  of  the  Investment 


Company  Act  of  1940)  and  one  general 
partner  who  is  an  affiliated  person  of 
the  Managing  General  Partner.  The 
Managing  General  Partner  is  a  limited 
partnership  controlled  by  its  general 
partner,  Merrill  Lynch  Venture  Capital 
Inc.  (the  "Management  Company"), 
which  performs,  or  arranges  for  the 
performance  of,  management  and 
administrative  services  necessary  for 
the  operation  of  MLVP  II.  The 
Management  Company  is  an  indirect 
subsidiary  of  Merrill  Lynch  &  Co.,  Inc. 

4.  Prior  to  May  23, 1991,  the  Managing 
General  Partner  was  solely  responsible 
for  MLVP  Il's  venture  capital 
investments.  On  May  23, 1991,  MLVP  II, 
the  Managing  General  Partner,  and  the 
Management  Company  retained  DLJ 
Capital  Management  Corporation  (the 
"Sub-Manager"),  an  indirect,  wholly- 
owned  subsidiary  of  Donaldson,  Lufkin 
&  Jenrette,  Inc.,  to  provide  management 
services  in  connection  with  MLVP  Il's 
venture  capital  investments  pursuant  to 
a  Sub-Management  Agreement  (the 
"Sub-Management  Agreement").  The 
Sub-Manager  is  a  wholly-owned 
subsidiary  of  DLJ  Capital  Corporation. 
Under  the  Sub-Management  Agreement, 
the  Sub-Manager,  subject  to  the  overall 
supervision  of  the  Managing  General 
Partner,  the  Management  Company,  and 
the  Individual  General  Partners,  is 
authorized  to  "make  all  decisions" 
concerning  MLVP  Il's  venture  capital 
investments.*  The  Managing  General 
Partner,  the  Management  Company,  and 
the  Sub-Manager  are  each  registered 
under  the  Advisers  Act. 

5.  Allocations  of  profits  and  losses  of 
MLVP  II  to  its  Partners  are  made  in 
accordance  with  the  terms  of  the 
Amended  and  Restated  Agreement  of 
Limited  Partnership  of  MLVP  II  (the 
"Partnership  Agreement").  Under  the 
Partnership  Agreement,  with  respect  to 
each  year  during  which  the  aggregate  of 
MLVP  Il's  investment  income  from 
venture  capital  investments  and  net 
realized  gains  and  losses  from  venture 
capital  investments  is  positive, 
calculated  on  a  cumulative  basis  over 
the  life  of  MLVP  II  through  such  year, 
the  Managing  General  Partner  will  be 
allocated  income  and  capital  gains  or 
losses  for  such  year  so  that,  together 
with  any  prior  allocations,  it  has 
received  20%  of  such  income  and  gains 


■  Under  the  Sub-Management  Agreement,  the 
Sub-Manager  receives  95  percent  of  the 
compensation  payable  by  MLVP  II  to  the 
Management  Company  under  the  Management 
Agreement.  In  addition,  the  Management  Company 
has  allocated  to  the  Sub-Manager  and  an  affiliate 
the  proRts  allocable  to  it  pursuant  to  the  "Managing 
General  Partner's  Allocation."  as  defined  in  the 
application. 
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Company  Act  of  1940)  and  one  general 
partner  who  is  an  affiliated  person  of 
the  Managing  General  Partner.  The 
Managing  General  Partner  is  a  limited 
partnership  controlled  by  its  general 
partner,  Merrill  Lynch  Venture  Capital 
Inc.  (the  "Management  Company"), 
which  performs,  or  arranges  for  the 
performance  of,  management  and 
administrative  services  necessary  for 
the  operation  of  MLVP  II.  The 
Management  Company  is  an  indirect 
subsidiary  of  Merrill  Lynch  &  Co.,  Inc. 

4.  Prior  to  May  23, 1991,  the  Managing 
General  Partner  was  solely  responsible 
for  MLVP  II's  venture  capital 
investments.  On  May  23, 1991.  MLVP  II. 
the  Managing  General  Partner,  and  the 
Management  Company  retained  DL) 
Capital  Management  Corporation  (the 
"Sub-Manager"),  an  indirect,  wholly- 
owned  subsidiary  of  Donaldson,  Lufkin 
ft  Jenrette,  Inc.,  to  provide  management 
services  in  connection  with  MLVP  II's 
venture  capital  investments  pursuant  to 
a  Sub-Management  Agreement  (the 
"Sub-Management  Agreement").  The 
Sub-Manager  is  a  wholly-owned 
subsidiary  of  DL]  Capital  Corporation. 
Under  the  Sub-Management  Agreement, 
the  Sub-Manager,  subject  to  the  overall 
supervision  of  the  Managing  General 
Partner,  the  Management  Company,  and 
the  Individual  General  Partners,  is 
authorized  to  "make  all  decisions" 
concerning  MLVP  II's  venture  capital 
investments.'  The  Managing  General 
Partner,  the  Management  Company,  and 
the  Sub-Manager  are  each  registered 
under  the  Advisers  Act. 

5.  Allocations  of  profits  and  losses  of 
MLVP  II  to  its  Partners  are  made  in 
accordance  with  the  terms  of  the 
Amended  and  Restated  Agreement  of 
Limited  Partnership  of  MLVP  II  (the 
"Partnership  Agreement").  Under  the 
Partnership  Agreement,  with  respect  to 
each  year  during  which  the  aggregate  of 
MLVP  II's  investment  income  from 
venture  capital  investments  and  net 
realized  gains  and  losses  from  venture 
capital  investments  is  positive, 
calculated  on  a  cumulative  basis  over 
the  life  of  MLVP  II  through  such  year, 
the  Managing  General  Partner  will  be 
allocated  income  and  capital  gains  or 
losses  for  such  year  so  that,  together 
with  any  prior  allocations,  it  has 
received  20%  of  such  income  and  gains 


'  Under  the  Sub-Management  Agreement,  the 
Sub-Manager  receives  95  percent  of  the 
compensation  payable  by  MLVP  U  lo  the 
Management  Company  under  the  Management 
Agreement.  In  additioa  the  Management  Company 
has  allocated  to  the  Sub-Manager  and  an  affiliate 
the  proRts  allocable  to  it  pursuant  to  the  "Managing 
General  Partner's  Allocation."  as  defined  in  the 
application. 


or  losses  calculated  on  a  cumulative 
basis  over  the  Ufe  of  MLVP  0  through 
such  year  (the  "Managing  General 
Partner's  Allocation").  According  to  the 
application,  the  Partnership  Agreement 
provides  that  MLVP  U's  investment 
income  and  net  realized  capital  gains  or 
losses  in  excess  of  the  Managing 
General  Partner's  Allocation  shall  be 
allocated  among  all  the  Partners 
(including  the  Managing  General 
Partner)  in  proportion  to  their  capital 
contributions.  The  Partnership 
Agreement  also  provides  that  all  other 
profits  and  losses,  including  interest  or 
other  income  on  funds  not  invested  in 
venture  capital  investments,  shall  be 
allocated  among  all  the  Partners 
(including  the  Managing  General 
Partner)  in  proportion  to  their  capital 
contributions. 

6.  The  Partnership  Agreement 
provides  that  the  Individual  General 
Partners  may  approve  in-kind 
distributions  of  any  or  all  of  MLVP  ITs 
prartfoiio  securities  "in  such  amounts 
and  at  such  times  as  they  may 
determine."  For  the  purpose  of  in-kind 
distributions,  the  Partnership  Agreement 
provides  that  unreaHzed  gains  or  losses 
attributable  to  any  securities  distributed 
in-kind  to  Partners  will  be  deemed 
realized  upon  such  distribution.  The 
Partnership  Agreement  also  provides 
that  all  uTu^aiized  gains  and  losses  at 
the  termination  of  MLVP  II  will  be 
deemed  realized  at  that  time. 

7.  According  to  the  Partnership 
A^vement  cash  distributions  are  made 
to  Partners  in  accordance  with  the 
allocation  procedures  described  above. 
The  Partnership  Agreement  provides 
that  not  less  frequently  than  annually, 
all  cash  that  is  not  expected  to  be  used 
in  the  operation  of  MLVP  U  and  that  is 
available  after  the  payment  of  all 
expenses  then  due,  and  that  is  available 
after  the  creation  of  a  reasonable 
reserve  for  expenses  and  follow-on 
investments,  shall  be  distributed  to  the 
Partners  in  the  same  pn^wrtion  as  set 
forth  above;  provided,  boweverv  that  (i] 
cash  or  other  assets  otherwise 
distributable  to  the  Managing  General 
Partner  pursuant  to  the  Partnership 
Agreement  may  not  be  distributed  to  the 
Managing  General  Partner  (but  will 
remain  cmfited  to  its  CapHa)  Account 
(as  defined  in  the  Partnership 
Agreement))  to  the  extent  that  the  net 
realized  gains  allocated  to  the  Managing 
General  Partner  are  <rffset  by  an  amount 
equal  to  20%  of  the  net  unrealized  loaaes 
of  MLVP  11;  and  (ii)  cash  or  other  assets 
otherwise  distributable  to  the  Managing 
General  Partner  attributable  to 
investment  inconte  allocated  to  the 
Managing  General  Partner  nay  not  be 


distributed  to  the  Managing  General 
Partner  (but  will  remain  credited  to  its 
Capital  Account)  ontil  MLVP  U  has  sold 
or  otherwise  disposed  of  the  security 
from  which  the  investment  incorre  was 
derived,  or  until  such  security  is 
otherwise  not  carried  as  an  asset  of 
MLVP  U  and  any  realized  gain  or  loss 
from  such  security  has  been  allocated  to 
the  Partners'  portfolio  securibes. 

8.  Although  the  Partnership 
Agreement  expressly  contemplates  in- 
kind  distributions  bo^  during  the  life  of 
MLVP  II  and  upon  its  termination,  and 
permits  the  Managing  General  Partner  to 
receive  compensation  based  upon  gains 
attributable  to  securities  distributed  in- 
kind,  MLVP  U  has  made  no  such 
distributions.  Furthermore,  in  a  prior 
apphcation  fried  by  the  Managing 
General  Partner,  the  Management 
Company,  and  MLVP  U.*  apphcants 
agreed  to  obtain  an  exemption  pursuant 
to  section  20BA  of  the  Advisers  Act 
permitting  MLVP  U  to  deem  gains  or 
losses  to  be  realized  upon  in-kind 
distributions  of  securities  before  such 
distributions  are  made,  or  obtain  a 
favorable  response  to  a  no-action 
request  indicating  that  an  exen^ition 
was  not  necessary. 

Applicants'  Legal  Analysis 

1.  Section  205(a)(1)  of  the  Advisers 
Act  prohibits  any  investment  adviser 
registered  under  the  AdAnsers  Act  from 
entering  into  a  contract  which  provides 
for  compensation  based  upon  "a  share 
of  capital  gains  upon  or  capital 
appreciation  of  the  funds  or  any  portion 
of  the  funds  of  the  client,"  commonly 
referred  to  as  a  "performance  fee." 

2.  Paragraph  (b)(3)  of  section  205 
provides,  in  pertinent  part,  that  the 
"performance  fee"  proscriptions  of 
section  205(a)(1)  are  not  applicable  to 
advisory  contracts  between  an 
investment  adviser  and  a  business 
development  company  (a  "BDC")  if, 
among  other  things,  "the  compensation 
provided  for  in  such  contract  does  net 
exceed  20  per  centum  of  the  realized 
capital  gains  upon  the  funds  of  the 
(BDC)  over  a  specified  period  or  as  of 
definife  dates,  computed  net  of  all 
realized  capital  losses  and  unrealized 
capital  depreciation."  Thus,  applicants 
assert  that  section  206(b)(3)  recognizes 
the  appropriateness  of  a  performance 
fee  as  compensation  for  investment 
advisers  to  BDCs  in  light  of  their  speoaJ 
nature. 

i.  Section  206(bK3)  permits  a 
performance  fee  with  respect  to  realized 
gains  only  and  does  not  contemplate  the 
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procedures  set  forth  in  the  Partnership 
Agreement  whereby  imrealized  gains  or 
losses  are  "deemed"  realized  imder 
certain  conditions  for  purposes  of  the 
compensation  formula. 

4.  Section  20eA  of  the  Advisers  Act 
provides  that  the  Commission  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Advisers  Act  ~if 
and  to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  (the  Advisers  Act).** 

5.  Applicants  request  an  exemptive 
order  pursuant  to  section  206A  of  the 
Advisers  Act  because  the  proposed 
performance  fee  based  upon  an  in-ldnd 
distribution  of  portfolio  securities  lo  the 
Managing  General  Partner,  the 
Management  Company,  or  the  Sub- 
Manager  might  be  deemed 
compensation  to  an  "investment  adviser 
on  the  basis  of  a  share  of  capital  gains 
upon  or  capital  appreciabon  of  the  funds 
of  the  client**  in  contravention  of  section 
205(a)(1)  of  the  Advisers  Act  and  which 
may  not  be  permitted  under  section 
205(b)(3). 

6.  Apphcants  state  that  the  exemption 
sought  is  consistent  with  the  protectim 
of  investors  and  with  the  purposes  of  the 
Advisers  AcL  Congress  has  found  it 
appropriate  to  permit  a  performance  fee 
in  the  case  of  an  investment  adviser  to  a 
BDC.  Applicants  argue  that  to  the  extent 
section  205(b)(3)  requires  a  performance 
fee  to  be  based  on  realized  capital  gains, 
the  proposal  is  consistent  with  the 
statutory  purpose.  Once  the  in-kind 
distribution  is  made,  the  Managing 
General  Partner  will  no  longer  have  any 
control  over  the  investment  in  the 
8ub)ect  securities:  mvestors  in  MLVP  II 
will  have  the  exclusive  ability  lo 
liquidate  such  investments.  Furthermore, 
under  the  terms  of  applicants*  proposal, 
the  proper  valuation  of  the  securities 
upon  which  the  performance  fee  is 
based  would  be  easily  determinable. 
Applicants  request  exemptive  relief  only 
widi  respect  to  in-kind  distributions  erf 
securities  for  which  a  trading  market 
exists  on  a  nabonal  securities  exchange 
or  on  an  automated  quotation  system  trf 
a  registered  securities  association,  such 
as  the  NASDAQ  National  Market 
System.  Thus,  apphcants  assert  that  the 
issues  that  would  be  raised  if  MLVP  II 
paid  a  performance  fee  based  on  the 
valuation  of  securibes  of  private 
companies  are  absent 

7.  Applicants  submit  that  it  is  in  the 
best  interests  of  the  Partners,  and 
particularly  the  Limited  Partners,  for 
MLVP  U  to  have  the  authority  to  make 
in-kind  distributions  of  its  portfolio 
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securities.  First,  the  distributed 
securities  would  be  freely  transferable, 
which  will  enable  the  Partners  to 
determine  whether  to  hold  or  sell  the 
distributed  securities.  As  a  venture 
capital  fund,  MLVP II  has  no  experience 
or  expertise  with  respect  to  publicly- 
traded  securities.  Therefore,  the 
Partners  do  not  lose  the  benefits  of 
expert,  professional  management  by 
receiving  in-kind  distributions.  Second, 
the  distributions  of  portfolio  securities 
will  not  constitute  a  taxable  event,  so 
that  Partners  will,  in  determining 
whether  to  hold  or  sell  the  securities, 
control  the  timing  of  realization  of 
capital  gains.  Third,  to  the  extent  that 
MLVP  II  holds  a  significant  percentage 
of  a  given  company's  shares,  applicants 
expect  that  the  market  could  more  easily 
absorb  sales  by  those  Partners  desiring 
to  sell  over  a  more  extended  time  period 
than  if  MLVP  II  sold  its  position  directly. 
Similarly,  in-kind  distributions  on 
termination  are  an  efficient  way  of 
winding  up  MLVP  II's  affairs  and 
avoiding  premature  dispositions  of 
portfolio  investments. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-29684  Filed  12-13-91:  8:45  am] 
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DEPARTMENT  OF  STATE 

[PuMtc  Notlc*  1534] 

The  Advisory  Committee  on 
International  Communications  and 
Information  Policy;  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  on 
International  Communications  and 
Information  Pohcy  will  hold  an  open 
meeting  on  January  9, 1992,  from  9:30 
a.m.  to  1  p.m.  in  room  1107,  Department 
of  State,  2201  C  Street,  NW., 
Washington  DC. 

The  Advisory  Committee  deals  with 
issues  of  international  communications 
and  information  policy,  especially  as  the 
issues  involve  users  of  information  and 
communications  services,  providers  of 
such  services,  technology  research  and 
development,  foreign  industrial  and 
regulatory  policy,  and  the  activities  of 
international  organizations  with  regard 
to  the  development  of  conununications 
and  information  policy. 

This  meeting  will  deal  with  four 
issues: 

1.  Consideration  of  a  draft  report 
entitled  "Study  of  International 
Financing  of  Telecommunications" 


prepared  by  an  Advisory  Conunittee 
Task  Force: 

2.  Briefing  by  Ambassador  Jan  Baran 
on  U.S.  Goals  and  Objectives  for  the 
1992  World  Administrative  Radio 
Conference  (WARC)  of  the  International 
Telecommunication  Union  (ITU); 

3.  A  status  report  on  the  visit  to  the 
USSR  of  the  Advisory  Committee's  Blue 
Ribbon  Panel; 

4.  Discussion  of  the  Program  of  Work 
for  the  Coming  Year. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Arrangements  must  be  made  in  advance 
of  the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  Mr.  Bohdan  Bulawaka, 
Department  of  State,  Washington,  DC; 
telephone  202-647-5791.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Dated:  December  4, 1991. 
Bohdan  Bulawka, 

Executive  Secretary,  Advisory  Committee  on 
International  Communications  &  Information 
Policy. 
[FR  Doc.  91-29878  Ffiled  12-13-91:  8:45  am] 

BHXINa  COOC  471IMI7-II 


[Public  Notic*  1533] 

Shipping  Coordinating  Committee, 
Sul>committee  on  Safety  of  Life  at  Sea, 
Working  Group  on 
Radiocommunications;  Meetings 

The  Working  Group  on 
Radiocommunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  January  IB,  March  19,  April  16,  May 
21,  June  18,  and  July  16, 1992.  These 
meetings  wrill  be  held  in  the  Department 
of  Transportation  Headquarters 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC  20950. 

The  purpose  of  these  meetings  is  to 
prepare  for  the  38th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  which  is 
scheduled  for  July  1992  at  the  IMO 
headquarters  in  London,  England. 

Agenda  items  include  preparation  for 
the  38th  Session,  primarily  related  to  the 
implementation  of  the  Global  Maritime 
Distress  and  Safety  System  (GMDSS). 

Members  of  the  public  may  attend 
'these  meetings  up  to  the  seating 
capacity  of  the  room. 


For  further  information  and  meeting 
room  number,  contact  Mr.  Ronald  J. 
Grandmaison,  U.S.  Coast  Guard 
Headquarters  (G-TTM),  2100  Seconc* 
Street,  SW.,  Washington,  DC  20593- 
0001.  Telephone:  (202)  267-1389. 

Dated:  November  26. 1991. 
Geoffrey  Ogden. 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  91-29880  Filed  12-13-91;  8:45  am] 

BtUJNO  COOC  4710-7D-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  159;  Minimum  Operational 
Performance  Standards  for 
Supplemental  Airt>ome  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS);  Meeting 

Pursuant  to  section  10(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  nineteenth  meeting 
of  Special  Committee  159  to  be  held 
January  8-10. 199Z  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW..  suite  1020.  Washington, 
DC  20036.  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1}  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
eighteenth  meeting  held  July  22-23, 1991, 
RTCA  paper  no.  524-91 /SC159-318 
(previously  distributed);  (3)  Review 
working  group  progress  and  identify 
issues  for  resolution;  (a)  GPS/ 
GLONASS;  (b)  GPS/GIC;  (c)  GPS/Other 
Navigation  Systems;  (d)  GPS/Precision 
Approach  and  Runway  Incursion 
Detection;  (e)  Fault  Detection  and 
Isolation;  (4)  Discuss  draft  MOPS 
format;  (5)  Review  of  comments 
received  from  EUROCAE  and  other 
organizations;  (6)  Assignment  of  tasks; 
(7)  Working  groups  meet  in  separate 
sessions;  (8)  Other  business;  (9)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
v\rishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


Monday,  December  16,  1991  /  Notices 
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For  further  information  and  meeting 
room  number,  contact  Mr.  Ronald  J. 
Grandmaison,  U.S.  Coast  Guard 
Headquarters  (G-TTM),  2100  Seconc* 
Street.  SW.,  Washington,  DC  20593- 
0001.  Telephone:  (202)  267-1389. 

Dated:  November  26, 1991. 
Geoffrey  Ogden. 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc.  91-29880  Filed  12-13-91;  8:45  am] 

MLUNO  CODE  4710-70-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  159;  Minimum  Operational 
Performance  Standards  for 
Supplemental  Alrtx}me  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS);  Meeting 

Pursuant  to  section  10(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  nineteenth  meeting 
of  Special  Committee  159  to  be  held 
January  8-10, 199Z  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
eighteenth  meeting  held  July  22-23, 1991, 
RTCA  paper  no.  524-91 /SC159-318 
(previously  distributed);  (3)  Review 
working  group  progress  and  identify 
issues  for  resolution;  (a)  GPS/ 
GLONASS;  (b)  GPS/GIC;  (c)  GPS/Other 
Navigation  Systems;  (d)  GPS/Precision 
Approach  and  Runway  Incursion 
Detection;  (e)  Fault  Detection  and 
Isolation;  (4)  Discuss  draft  MOPS 
format;  (5)  Review  of  comments 
received  from  EUROCAE  and  other 
organizations;  (6)  Assignment  of  tasks; 
(7)  Working  groups  meet  in  separate 
sessions;  (8)  Other  business;  (9)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


Federal  Register  /  Vol.  56.  No.  241  /  Monday.  December  16.  1991  /  NoUces 


65305 


Issued  in  Wasiiington.  DC,  on  December  9. 
1991. 

Joyce ).  Gilien, 
Designated  Officer. 
[PR  Doc.  91-29914  Filed  12-13-91;  8  45  ami 
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Th«  sectkx)  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.  552b<e)(3). 


OCPARTMENT  Of  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 
December  11, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a]  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  December  18, 1991, 10 
a.m. 

place:  825  North  Capitol  Street.  N.E., 
Room  9306.  Washington,  DC  20428. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro.  949th  Meeting- 
December  18. 1991.  Regular  Meeting  (10  ajn.) 

CAH-1. 

Project  No.  6168-016.  Sierra  Hydro.  Inc. 
CAH-2. 
Project  No.  5998-003.  City  of  Emporia. 
Virginia 
CAH-3. 
Project  No.  5295-006,  City  and  County  of 
San  Francisco 
CAH-4. 
Project  No.  1953-006.  Consolidated  Water 
Power  Company 
CAH-5. 
Docket  No.  10725-001.  Little  Horn  Energy 
Wyoming.  Inc. 
CAH-6. 
Project  No.  1957-004.  Wisconsin  Public 
Service  Corporation 
CAH-7. 
Project  No.  2832-016,  Boise-Kuna  Irrigation 
District.  Nampa  &  Meridian  Irrigation 
District.  New  York  Irrigation  District, 
Wilder  Irrigation  District  and  Big  Bend 
Irrigation  District 


CAH-8. 

Omitted 
CAH-0. 

Docket  No.  UL90-6-002.  Habersham  Mills 
CAH-10. 

Project  No.  2994-013,  Borough  of  Lehighton 
CAH-11. 

Omitted 
CAH-12. 

Project  No.  10047-000.  Northern  Hydro 
Consultants.  Inc. 

Project  No.  10514-000.  CAA  Wallcoverings, 
Inc. 
CAH-13. 

Project  No.  8263-004,  Summit  Hydropower 

CoDMnt  Agenda — Electric 

CAE-1. 

Docket  No.  EC92-4-0000.  Holyoke  Power 
and  Electric  Company 
CAE-2. 

Docket  Nos.  ER91-478-001  and  EL91-42- 

001,  F%iladelphia  Electric  Company 
CAB-3. 

Docket  Nos.  ER91-171-O01.  ER91-204-001 
and  ER91-205-001.  Georgia  Power 
Company 

Docket  No.  ER91-15O-005.  et  ai.  Southern 
Company  Services.  Inc. 
CAE-4. 

Docket  No.  EL90-48-002.  City  of  New 
Orleans,  Louisiana  v.  Entergy 
Corporation.  Arkansas  Power  and  Light 
Company.  New  Orleans  Public  Service, 
Inc.,  Louisiana  Power  and  Light 
Company,  Mississippi  Power  and  Light 
Company  and  System  Energy  Resources. 
Inc. 
CAE-5. 

Docket  No.  EL89-53-003,  Blue  Ridge  Power 
Agency,  Central  Virginia  Electric 
Cooperative.  Inc.  v.  Appalachian  Power 
Company 

Docket  Nos.  ER9O-132-002  and  ER90-133- 

002.  Appalachian  Power  Company 
CAE-a 

Docket  No.  ER90-159-002.  South  Carolina 
Electric  &  Gas  Company 
CAE-7. 
Docket  Nos.  EF91-201 1-002.  EF91 -2021-002. 
EF91-2041-002  and  EF91-2071-002. 
United  States  Depariment  of  Energy — 
Bonneville  Power  Administration 
CAE-8. 
Docket  No.  EL91-48-000.  American 
Municipal  Power-Ohio.  Inc.  and  the  City 
of  Cuyahoga  Falls,  Ohio  v.  Ohio  Edison 
Company 
CAE-0. 
Docket  No.  EL92-1-000.  North  Carolina 
Eastern  Municipal  Power  Agency  v. 
Carolina  Power  &  Light  Company 
CAE-10. 
Docket  No.  EL91-55-00a  Duke  Power 
Company  v.  Carolina  Power  &  Light 
Company 
CAE-11. 
Docket  No.  ER91-195-003,  Western 
Systems  Power  Pool 


CAE-12. 
Docket  Nos.  ER85-«69-000  and  009. 

Holyoke  Water  Power  Company  and 

Holyoke  Power  and  Electric  Company 
Docket  No.  ER£a-720-014,  et  al. 

Connecticut  Light  and  Power  Company, 

etal. 
Docket  Nos.  EC90-10-000,  ER90-143-000, 

ER90-144-000.  ER90-145-000  and  EL90- 

9-000  Northeast  Utilities  Service 

Company 
Project  Nos.  10675-000, 10676-000, 10677- 

000,  10678-000,  and  ER85-707-000, 
Western  Massachusetts  Electric 
Company 

Project  Nos.  10731-O00. 10732-000, 10733- 
000. 10734-000  and  EL91-1 6-000,  South 
Hadley  Electric  Light  Department 
CAE-13. 
Docket  No.  EL90-46-000.  The  Cincinnati 
Gas  &  Electric  Company  v.  Buckeye 
Power,  Inc. 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP92-51-000.  Tennessee  Gas 
Pipeline  Company 
CAG-2. 
Docket  No.  RP92-49-000.  Transweslem 
Pipeline  Company 
CAG-3. 
Docket  No.  RP92-4e-000.  Algonquin  Gas 
Transmission  Company 
CAG-4. 
Docket  No.  RP92-44-000.  Colorado 
Interstate  Gas  Company 
CAG-5. 
Docket  No.  RP92-41-000.  Florida  Gas 
Transmission  Company 
CAG-6. 
Docket  Nos.  RP92-2&-000  and  TA92-2-82- 

001.  Viking  Gas  Transmission  Company 
CAG-7. 

Docket  No.  TM92-4-37-000.  Northwest 
Pipeline  Corporation 
CAG-8. 
Docket  No.  TM92-2-33-000.  El  Paso 
Natural  Gas  Company 
CAG-9. 
Docket  No.  TM92-3-22-000.  CNG 
Transmission  Corporation 
CAG-10. 
Docket  No.  TQ92-4-59-000.  Northern 
Natural  Gas  Company 
CAG-11. 
Docket  No.  TQ92-3-6-000.  South  Georgia 
Natural  Gas  Company 
CAG-12. 
Docket  No.  TQ9Z-5-4-000.  Granite  State 
Gas  Transmission.  Inc. 
CAG-13. 
Docket  Nos.  TQ92-1-2-000.  TA92-1-2-000 
and  001.  East  Tennessee  Natural  Gas 
Company 
CAG-14. 
Docket  No.  TA92-1-1-000.  Alabama- 
Tennessee  Natural  Gas  Company 


ii 
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CAE-12, 
Docket  Nos.  ER85-689-000  and  009. 

Holyoke  Water  Power  Company  and 

Holyoke  Power  and  Electric  Company 
Docket  No.  ERC5-720-014,  et  al. 

Connecticut  Light  and  Power  Company. 

etal. 
Docket  Nos.  EC90-10-000,  ER90-143-000, 

ERgO-144-000,  ER90-14S-O00  and  EL90- 

9-000  Northeast  Utilities  Service 

Company 
Project  Nos.  10675-000. 10676-000, 10677- 

000, 10678-000,  and  ER8&-707-000, 

Western  Massachusetts  Electric 

Company 
Project  Nos.  10731-000. 10732-000. 10733- 

000, 10734-000  and  EL91-16-000,  South 

Hadley  Electric  Light  Department 
CAE-13. 
Docket  No.  ELgO-4d-000,  The  Cincinnati 

Gas  &  Electric  Company  v.  Buckeye 

Power,  Inc. 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP92-51-000,  Tennessee  Gas 
Pipeline  Company 
CAG-2. 
Docket  No.  RP92-4&-000.  Transwestem 
Pipeline  Company 
CAG-3. 
Docket  No.  RP92-46-000,  Algonquin  Gas 
Transmission  Company 
CAG-4. 
Docket  No.  RPg2-44-000,  Colorado 
Interstate  Gas  Company 
CAG-5. 
Docket  No.  RP92-41-000,  Florida  Gas 
Transmission  Company 
CAG-6. 
Docket  Nos.  RP92-29-000  and  TA92-2-82- 
001,  Viking  Gas  Transmission  Company 
CAG-7. 
Docket  No.  TM92-4-37-000,  Northwest 
Pipeline  Corporation 
CAG-8. 
Docket  No.  TM92-2-33-000,  El  Paso 
Natural  Gas  Company 
CAG-9. 
Docket  No.  TM92-3-22-000,  CNG 
Transmission  Corporation 
CAG-10. 
Docket  No.  TQ92-4-59-000.  Northern 
Natural  Gas  Company 
CAG-11. 
Docket  No.  TQ92-3-8-000.  South  Georgia 
Natural  Gas  Company 
CAG-12. 
Docket  No.  TQ92-5-4-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-13. 
Docket  Nos.  TQ92-1-2-000.  TA92-1-2-000 
and  001.  East  Tennessee  Natural  Gas 
Company 
CAG-14. 
Docket  No.  TA92-1-1-000.  Alabama- 
Tennessee  Natural  Gas  Company 
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CAG-15. 

Docket  Nos.  TA92-1-1 6-000.  001.  TQ92-2- 
16-000  and  TM92-3-16-000.  National 
Fuel  Gas  Supply  Corporation 
CAG-16. 
Docket  Nos.  TA92-1-59-000. 001  and 
TMg2-2-59-000.  Northern  Natural  Gas 
Company 
CAG-17. 
Docket  Nos.  TA92-1-9-000  and  TM92-2-9- 
000.  Termessee  Gas  Pipeline  Company 
CAG-18. 
Docket  No.  RP89-141-006.  Sea  Robin 
Pipeline  Company 
CAG-19. 
Docket  Nos.  TA88-1-31-000. 001. 004  and 
RP89-62-000,  Arkla  Energy  Resources 
CAG  20. 
Docket  Nos.  TA91-1-43-000.  001.  TM91-^ 
43-000  and  001.  Williams  Natural  Gas 
Company 
CAG  21. 
Docket  Nos.  GT9O-46-000.  001  and  002, 
Tennessee  Gas  Pipeline  Company 
CAG  22. 
Docket  Nos.  GT91-5-000.  001  and  002. 
Northwest  Pipeline  Corporation 
CAG  23. 
Docket  No.  RP92-47-000,  U-T  Offshore 
System 
CAG  24. 
Docket  No.  RP92-50-000.  High  Island 
Offshore  System 
CAG  25. 
Docket  Nos.  RP91-143-006.  007.  RP91-231- 
001  and  002.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG  26. 
Docket  No.  RP92-14-001-.  Transwestem 
Pipeline  Company 
CAG  27. 
Docket  No.  RP92-33-000.  National  Fuel  Gas 
Supply  Corporation 
CAG  28. 
Docket  No.  RP91-205-001.  Texas  Eastern 
Transmission  Corporation 
CAG  29. 
Docket  Nos.  RP86-16&-021.  RP86-105-000 
and  RP87-25-000,  ANR  Pipeline 
Company 
CAG  30. 
Docket  No.  CP89-1281-017.  Natural  Gas 
Pipeline  Company  of  America 
CAG  31. 
Docket  No.  RP91-188-003-.  El  Paso  Natural 
Gas  Company 
CAG  32. 
Docket  No.  RP90-111-013.  East  Tennessee 
Natural  Gas  Company 
CAG  33. 
Docket  No.  RP8&-10-014.  Williston  Basin 
Interstate  Pipeline  Company 
CAG  34. 
Docket  No.  TQ92-1-63-002,  Carnegie 
Natural  Gas  Company 
CAG  35. 
Docket  Nos.  RP91-170-002,  RP87-71-007 
and  RP88-182-007,  Gas  Research 
Institute 
CAG  36. 
Docket  No.  RP91-183-001.  Midwestern  Gas 
Transmission  Company 
CAG  37. 
Docket  Nos.  RP91-41-001.  002.  RP91-90-000 
and  001.  Columbia  Gas  Transmission 
Corporation 


CAG  3a 

Omitted 
CAG  39. 
Docket  No.  RP91-92-004.  Colorado 
Interstate  Gas  Company 
CAG  40. 

Docket  Nos.  RP88-92-027.  RP88-263-020 
and  RP88-265-012,  United  Gas  Pipeline 
Company 
CAG  41. 
Docket  Nos.  RP91-126-005-.  007,  CP91- 
1669.  002-003.  CP91-1670-002,  003,  CP91- 
1671-002.  003,  CP91-1672-002,  003,  CP91- 
1673-002  and  003.  United  Gas  Pipe  Line 
Company 
CAG  42. 
Docket  Nos.  RP91-203-001. 002  and  003, 
Tennessee  Gas  Pipeline  Company 
CAG  43. 
Docket  No.  RP87-15-029,  Trunkline  Gas 
Company 
CAG  44. 
Docket  Nos.  RP91-166-003-,  004  and  006, 
Northwest  Pipeline  Corporation 
CAG  45. 
Docket  Nos.  RP91-119-003  and  005,  Texas 
Eastern  Transmission  Corporation 
CAG  46. 
Docket  Nos.  RP91-2O4-001  and  RP90-111- 
012,  East  Tennessee  Gas  Company 
CAG  47. 
Docket  Nos.  RP91-187-004  and  CP91-2448- 
002.  Florida  Gas  Transmission  Company 
CAG  48. 
Docket  Nos.  RP82-58-027-,  RP82-105-010 
and  RP88-262-008.  Panhandle  Eastern 
Pipe  Line  Company 
CAG  49. 
Docket  No.  RP89-141-005,  Sea  Robin 
Pipeline  Company 
CAG  50. 
Docket  Nos.  RP91-215-002,  RP91-217-00t 
and  RP91-104-003,  Transwestem 
Pipeline  Company 
CAG  51. 

Omitted 
CAG  52. 
Docket  Nos.  TM92-*-21-001  and  RP91-41- 
010,  Columbia  Gas  Transmission 
Corporation 
CAG  53. 
Docket  Nos.  TM92-2-16-001  and  RP91-47- 
000.  et  al..  National  Fuel  Gas  Supply 
Corporation 
CAG  54. 
Docket  Nos.  TQ89-1-46-033,  RP86-165-013, 
RP86-166-017  and  CP90-1 984-000, 
Kentucky  West  Virginia  Gas  Company 
Docket  No.  CP90-198&-000,  Columbia  Gas 
Transmission  Corporation 
CAG  55. 
Docket  No.  RP91-141-004,  Williston  Basin 
Interstate  Pipeline  Company 
CAG  56. 
Docket  No.  RP84-82-004,  Tarpon 
Transmission  Company 
CAG-57. 
Docket  No.  RP85-170-000.  Texas  Eastern 
Transmission  Corporation 
CAG-58. 
Docket  No.  PR91-17-000.  TEX/CON  Gas 
Pipeline  Company 
CAG-59. 
Docket  No.  PR91-21-000.  Mississippi 
Valley  Gas  Company 


CAG-ea 

Docket  Nos.  IS85-9-00a  OR85-1-000  and 

OR90-1-000.  Kuparuk  Transportation 

Company 
CAG-61. 
Docket  No.  RP91-213-00a  Williston  Basin 

Interstate  Pipeline  Company  v.  K  N 

Energj',  Inc. 
CAG-62. 
Docket  No.  CI91-8-000,  Meridian  Oil.  Inc.. 

Meridian  Oil  Production,  Inc.,  and 

Southland  Royalty  Company 
Docket  No.  CI91-43-000,  Ruth  Ray  Hunt  d/ 

b/a,  Mrs.  H.L  Hunt  et  al. 
Docket  No.  091-50-000.  El  Paso 

Production  Company 
Docket  No.  C191-76-00a  Hunt  Petroleum 

Corporation 
Docket  No.  CI91-119-00a  Maxus 

Exploration  Company  and  Diamond 

Shamrock  Offshore  Partners  Limited 

Partnership 
CAG-63. 
Docket  Not.  CS8e-97-001  and  002.  Harbert 

Energy  Corporation 
CAG-64. 
Docket  No.  GP92-l-00a  Oklahoma 

Corporation  Commission,  Tight 

Formation  Determination  for  Cherokee 

Group  (Oklahoma-10),  FERC  No.  ID91- 

lOllOT 
CAG-65. 
Docket  No.  CI90-5&-001,  New  England 

Power  Company  and  the  Narragansett 

Electric  Company 
Docket  No.  091-33-001.  JMC  Fuel 

Services,  Inc. 
Docket  No.  091-35-001,  Connecticut 

Natural  Gas  Corporation 
Docket  No.  CI91-52-001,  Providence  Gas 

Company  and  Prov  Energy  Investments. 

Ltd. 
Docket  No.  CI91-26-001.  Northern 

Minnesota  Utilities 
Docket  No.  CI91-75-001.  Peoples  Natural 

Gas  Company.  Division  of  UtiliCorp 

United.  Inc. 
Docket  No.  C191-7&-001,  Gulf  States 

Pipeline  Corporation 
Docket  No.  CI91-7B-001,  Transok,  Inc. 
Docket  No.  CI91-8&-001,  Commonwealth 

Gas  Company 
Docket  No.  CI91-94-O01,  New  York  State 

Electric  a  Gas  Company 
Docket  No.  091-97-001,  Niagara  Mohawk 

Power  Corporation 
Docket  No.  CI91-104-001,  New  Jersey 

Natural  Gas  Company 
Docket  No.  CI92-1-001,  Washington 

Natural  Gas  Company 
Docket  No.  CI89-461-001,  Quantum 

Chemical  Corporation 
Docket  No.  CI91-88-001,  Doswell  Umited 

Partnership 
Docket  No.  CI91-93-00a  Lockport  Energy 

Associates 
Docket  No.  091-101-001,  North  Jersey 

Energy  Associates 
Docket  No.  C191-102-001,  Northeast  Energy 

Associates 
Docket  No.  CI91-103-001,  Ocean  Stale 

Power  II 
Docket  No.  091-106-001.  Honda  of 

America.  Mfg.,  Inc. 
Docket  No.  091-126-001.  Manville 

Corporation,  et  al. 
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Docket  No.  Cl91-12a-001.  Cogen  Energy 

Technology,  LP. 
CAG-«8. 
Docket  No.  CP91-1117-001,  Tom  Brown. 

Inc. 
CAG-«7. 
Docket  No.  CP91-2a21-001.  Questar 

Pipeline  Company 
CAO«8. 
Docket  Noa.  CP8»-4aO-009  and  CP90-1-003. 

Padiic  Gas  TranamiMion  Company 
CAG-fle. 
Docket  Noa.  CPW-2ia6-001.  CP91-2127- 

001,  CP91-2128-001.  CP91-2129-001. 

CP91-2815-001,  CP91-2821-001,  CPW- 

3028-001  and  CP91-3O27-0O1,  Western 

Gag  Interstate  Company 
.G-70. 
Docket  Na  CP89-634-012.  Iroquois  Gas 

Tranamiasion  System.  LP. 
Docket  No.  CPee-629-011,  Temiessee  Gas 

Pipeline  Company 
CAG-71. 
Docket  Not.  CP91-2877-om  and  CPa»-«34- 

011,  Iroquois  Gas  Transmission  System. 

LP. 
Docket  Nos.  CPe9-62S-007  and  CP90-e3e- 

003,  Tennessee  Gas  Pipeline  Company 
Docket  No  CPes-eei-OOa  Algonquin  Gas 

Transmission  Company 
CAG-7^ 
Docket  Nos.  CP91-650-001,  CP91-6SO-001, 

CP87-115-001,  CP91-559-001.  CPBl-SaO- 

001.  CP91-Se3-0Ol.  CP90-1526-O01  and 
CP91-1082-001,  Tennessee  Gas  Pipeline 
Company 

CAG-73. 
Docket  No.  CP90-2314-001,  Tennessee  Gas 
Pipeline  Company 
C:AG-74. 
Docket  No.  CP8e-2085-001,  Trunkline  Gas 
Company 
CAG-75. 
Docket  Nos.  CP91-1188-001,  CP91-245e- 

002.  and  RP91-14»-000.  el  al..  Great 
Lakes  Gas  Transmission  Limitet^ 
Partnership 

CAG-7a 

Omitted. 
CAG-77. 
Docket  No.  CP89-3^^-001,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-TB. 
Docket  No.  CPgi-3205-OOa  Tennessee  Gas 
Pipeline  Company 
CAG-79. 
Docket  No.  CP8ft-1232-001,  Southern 
Natural  Gas  Company 
CAG-80. 
Docket  Nos.  CP91-3SO-000  and  001. 
Tennessee  Gas  Pipeline  Company 
CAG-81 
Docket  No.  CP91-1964-000  Tennessee  Gas 
Pipeline  Company 
CAG-82. 
Docket  No.  CP91-iei8-000,  Tennessee  Gas 
Pipeline  Company 
CAG-83. 
Docket  No.  CP91-306-000.  United  Gas  Pipe 
Line  Company 
CAG-84. 
Docket  No.  CP91-1616-<l0a  ANR  Pipeline 

Company 
Docket  No.  CP91-1834-000,  Great  Lakes 
Gas  Transmission  Ltd.  Partnership 


CAG-85. 
Docket  No.  CP87-536-001,  High  Plains 
Natural  Gas  Company 
CAG-86. 
Docket  No.  CP91-2307-000,  South  Penn  Gas 
Company 
CAG-B7, 
Dodcet  Nos.  CP91-2322-000  and  002.  Paiute 
Pipeline  Company 
CAG-88. 
Docket  Nos.  CP91-78O-000.  001  and  002. 
Northwest  Pipeline  Corporation 
CAG-89. 
Docket  No.  CP91-1925-000,  Southwestern 
Glass  Company,  Inc.  v.  Arkla  Energy 
Resources,  a  division  of  Arida.  Inc. 
CAG-fla 
Docket  No.  CP91-50-002,  Sumas  Energy. 
In& 
CAG-91. 
Docket  No.  CP86-31 7-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-«2, 
Docket  No.  CPS5-625-003.  Northwest 
Pipeline  Corporation 
CAG-03. 
Docket  Nos.  RP91-143-005  and  RP91-231- 
003.  Great  Lakes  Gas  Transmission 
Limited  Partnership 
CAG-94. 
Docket  No.  CR91-143-005.  Great  Lakes  Gas 
Transmission  Limited  Partnership. 

Hytiro  Agenda 

H-1. 
Docket  No.  RM91-5-000,  Preferences  at 
Relicenaing  of  Units  of  Development 

Electric  Agenda 

E-1. 
Docket  No.  ECM-2-007.  UUh  Power  k 
Light  Company,  PadfiCorp  and  PC/UP&L 
Merging  Corporation.  Order  on  remand. 
E-2. 
Docket  No.  RM91-17-000,  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities.  Final 
Rule. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  RM87-5-000.  Inquiry  into 
Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of 
Interstate  Pipelines.  Order  No.  497-C 

PR-2. 
Docket  Nos.  RP8ft-119-000,  RP88-191-O0a 
Rae-30-000,  RP9O-122-OOO,  RP91-29-000, 
RP91-167-000,  RP88-228-00a  RP89-249- 
OOO.  RP89-29-O00,  RP89-149-000,  RP89- 
242-OOa  CP87-115-00a  CP8e-470-00a 
TA84-2-0-000.  TA85-1-0-000.  TA8e-l-9- 
000,  TA90-l-»-000,  TA91-1-9-000,  RP91- 
10-OOa  CP87-103-000  and  CP91-3135- 
000,  Tennessee  Gas  Pipeline  Company. 
Order  on  settlement. 

//.  Producer  Matters 
PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 


PC-1. 
Docket  No.  CP90-1391-001,  Arcadian 

Corporation  v.  Southern  Natural  gas 

Company. 
Lois  D.  CashaU; 
Secretary. 
(FR  Doc.  91-30120  Filed  12-12-fll:  3:58  pm) 

BtlXmO  COOC  8717-01-H 

NATIONAL  MEDMTION  BOARD 

TIME  AND  DATE  2:30  p.m.,  Friday. 
December  20. 1991. 

PLACE:  Hearing  Room,  Suite  850. 1424  K. 
Street.  NW..  Washington.  DC 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

(1)  Ratification  of  Board  actions  taken  by 
notation  voting  during  the  months  of 
October  and  November.  1991; 

(2)  Mediator  Training  Program  for  Laptop 
Computers; 

(3)  NMB  Employee  Assistance  Program: 

(4)  Projected  Time  Table  for  NMB  Office 
Move; 

(5)  NMB  Sexual  Harassment  Policy 
Statement: 

(6)  NMB  EEO  Training  Program:  and 

(7)  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  William  A.  Gill.  Jr.. 
Executive  Director,  Tel:  (202)  523-592a 

Date  of  Notice;  December  11, 1991. 
William  A.  Gill  Jr.. 

Executive  Director,  National  Mediation 
Board. 

[FR  Doc.  91-30027  Filed  12-11-91;  4:55  pm) 
MUJNQ  coot  79C»-01-« 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:03  p.m.  on  Tuesday,  December  10. 
1991.  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  (1)  Sale  of 
assets;  (2)  the  early  termination  or 
renegotiation  of  FSLIC  Assistance 
Agreements;  and  (3)  contracting  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  and  seconded  by 
Director  Robert  L  Clarice  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Chairman  William  Taylor.  Vice 
Chairman  Andrew  C.  Hove.  Jr..  and 
Director  T.  Timothy  Ryan,  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days"  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
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Matters 


PC-1. 
Docket  No.  CP90-1391-001,  Arcadian 

Corporation  v.  Southern  Natural  gas 

Company. 
Lois  D.  CashaUi 
Secretary. 
(FR  Doc.  91-30120  Filed  12-12-91:  3:58  pm) 

MLUMQ  CODE  S717-01-H 

NATIONAL  MEOMTION  BOARD 

TIME  AND  DATE  2:30  p.m..  Friday, 
December  20. 1991. 

PLACE:  Hearing  Room.  Suite  850. 1424  K. 
Street.  NW.,  Washington.  DC 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

(1)  Ratification  of  Board  actions  taken  by 
notation  voting  during  the  months  of 
October  and  November.  1991; 

(2)  Mediator  Training  Program  for  Laptop 
Computers; 

(3)  NMB  Employee  Assistance  Program: 

(4)  Projected  Time  Table  for  NMB  Office 
Move: 

(5)  NMB  Sexual  Harassment  Policy 
Statement; 

(6)  NMB  EEO  Training  Program:  and 

(7)  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  William  A.  Gill.  Jr.. 
Executive  Director.  Tel:  (202)  523-592a 

Date  of  Notice:  December  11. 1991. 
William  A.  Gill.  )r.. 

Executive  Director,  National  Mediation 
Board. 

[FTl  Doc.  91-30027  Filed  12-11-91:  4:55  pm) 
MLUNCI  COOe  7SfO-«t-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5K)3  p.m.  on  Tuesday,  December  10, 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  (1)  Sale  of 
assets;  (2)  the  early  termination  or 
renegotiation  of  FSUC  Assistance 
Agreements;  and  (3)  contracting  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  and  seconded  by 
Director  Robert  L  Clarice  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Chairman  William  Taylor.  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  and 
Director  T.  Timothy  Ryan,  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
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in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550-17th 
Street,  NW..  Washington.  DC. 

Dated:  December  11, 1991. 
Resolution  Trust  Corporation. 
John  M,  Buckley,  |r.. 
Executive  Secretary. 
[FR  Doc.  91-30020  Filed  12-11-91:  4:34  pmj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  92 

[Docket  No.  R-91-1518;  FR-2937-1-02] 

RIN  2501-AB12 

Home  Investment  Partnerships 
Program 

agency:  Office  of  the  Secretary.  HUD. 
action:  Interim  rule. 

summary:  This  part  provides  the 
implementing  regulations  for  the  HOME 
Investment  Partnerships  Program 
(HOME  Program).  In  general,  under  the 
HOME  Program.  HUD  allocates  funds 
by  formula  among  eligible  states  and 
local  governments  to  provide  more 
affordable  housing.  HOME  funds  must 
be  matched  by  non-federal  resources. 
State  and  local  governments  that 
become  participating  jurisdictions  may 
use  HOME  funds  to  provide  affordable 
rental  and  homeownership  housing 
through  acquisition,  rehabilitation,  and 
new  construction  of  housing,  and  tenant- 
based  rental  assistance.  Participating 
jurisdictions  are  able  to  provide 
assistance  in  a  number  of  eligible  forms, 
including  loans,  advances,  equity 
investments,  interest  subsidies  and 
other  forms  of  investment  that  HUD 
approves. 

HUD  may  reallocate  funds 
competitively  to  jurisdictions  and  to 
community  housing  development 
organizations  to  provide  affordable 
housing. 

The  HOME  Program  also  provides 
funds  to  Indian  tribes,  on  a  competitive 


basis,  to  provide  affordable  rental  and 
homeownership  housing  through 
acquisition,  rehabihtation.  and  new 
construction  of  housing,  and  tenant- 
based  rental  assistance. 
DATES:  Effective  date:  This  rule  is 
effective  on  January  16, 1992  except  for 
§§  92.51.  92.152.  92.631,  and  92.632, 
which  will  not  be  effective  until 
approval  of  the  information  collection 
requirements  in  those  sections  and 
issuance  of  an  approval  number  by  the 
Office  of  Management  and  Budget 
(0MB).  HUD  will  publish  a  separate 
document  announcing  the  effective  date 
of  those  sections  and  the  OMB  approval 
number. 

Comment  due  date:  May  1. 1992.  The 
Department  is  providing  an  extended 
comment  period  in  order  to  obtain 
public  comment  based  on  programmatic 
experience  in  the  initial  implementation 
of  the  HOME  Program. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

With  respect  to  Indian  tribes.  Dominic 
Nessi.  Director.  Office  of  Indian 
Housing.  Seventh  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-1015,  TDD  (202)  708-0850.  With 
respect  to  other  aspects  of  the  HOME 
Program.  Mary  Kolesar.  Director. 


Program  Policy  Division,  Office  of 
Affordable  Housing,  451  Seventh  Street, 
SW.,  Washington,  DC20410,  telephone 
(202)  708-2470,TDD  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  contained  in  this  rule,  for 
the  most  part,  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
approved  under  OMB  control  number 
2501-0013.  The  Department  has  revised 
or  added  information  collection 
requirements  in  SS  92.51.  92.152,  92.631, 
and  92.632,  and  has  submitted  a  request 
for  OMB  approval  of  these 
requirements. 

The  annual  public  reporting  burden  of 
these  requirements,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  is  stated  in  the  chart 
below.  Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  these 
collections  of  iriformation.  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  at  the 
address  stated  above,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
room  3001,  Office  of  Management  and 
Budget  Washington.  DC  20503. 
Attention:  Jennifer  Main,  Desk  Officer 
for  HUD.  The  Department  may  amend 
the  information  collection  requirements 
set  out  in  this  rule  to  reflect  public 
comments  or  OMB  commentJs  received 
concerning  the  information  collections. 


Annual  Reporting  and  Recordkeeping  Burden 

[Revision  o(  previously  approved  burden] 


Reg  section  and  paperwor1(  requirement 


Record- 
keeping 
hours 


Reporting 
hours 


No.  o(  juris.      Total  hours 


92.51— Production  of  Set-Aside  Appeal.. 

92.101— Consortia  Designatioo 

92.103— NoUce  of  Intent 


92.104— Submission  o<  Strategy  (Information  on  this  information  coflection  requirement  was  included  in  the  Interim  ruie  regarding 
Strategies  published  on  February  4,  1991,  at  56  FR  4460.) 

92.150— Program  Description,  including  certifications „ 

92.200— Pnvate-Public  Partnership 2.0 

92.201— Distntx>lion  of  Assistance _.............__„„„ „„..  „  2.0 

92  202— Site  and  Neighborhood ZZIZZZZ'ZZ. "!"""""""!"  2.0   ZZZ. 

92.203.92.610— Income  Determination '"" ""...."  2.0  I!"!."' 


5 

5 
.5 
Comprehensive 

10 


60  250.0 

30  150.0 

330  165.0 

Housing  Affordat>ility 


92.206.612,  92  216,  92.217,  92.218.  92.250,  92.620.  92  252.  92.614.  92.254.  92.615.  92.255,  92.256— 
Documentatwo  required  by  HUD  to  be  included  In  project  file  to  determine  project  eligibility  p.e.  eligible 
uses,  efigible  costs,  income  etigibiiity,  costs  limits,  mixed-projects  and  value  and  type  of  matching 
contnbution) 

92.209,  92.210— New  Construction  Detemiination .ZZZZZZZZIZIZZZZ. 

92  222— Reduction  of  Match  Requirement "       ~ 

92.251,92.621— Written  Property  StandanJs "Z"..".. 

92  253,  92.622- Tenant  Protections  fmcluding  lease  requirements) 

92  300— CHOC  Identification 

92  301— CHOC  Project  Assistance 


5.0 
4.0 


1.0 
5.0 
2.0 
2.0 


330 
430 
430 
150 
610 


810 
50 
330 
810 
810 
330 
330 


3,330.0 
860.0 
860.0 
300.0 

1,620.0 


4,050.0 
200.0 

1.650.0 
810.0 

4.050.0 
660.0 
660.0 
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nce. 

e:  This  rule  is 
16, 1992  except  for 
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ding  an  extended 
trder  to  obtain 
ed  on  programmatic 
tial  implementation 
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:e  of  Indian 
reet,  SW., 
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icts  of  the  HOME 
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Program  Policy  Division,  Office  of 
Affordable  Housing.  451  Seventh  Street, 
SW.,  Washington.  DC20410,  telephone 
(202)  708-2470,TDD  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  contained  in  this  rule,  for 
the  most  part,  have  been  submitted  to 
the  Ol^ice  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
approved  under  OMB  control  number 
2501-0013.  The  Department  has  revised 
or  added  information  collection 
requirements  in  SS  92.51,  92.152,  92.631, 
and  92.632.  and  has  submitted  a  request 
for  OMB  approval  of  these 
requirements. 

The  annual  public  reporting  burden  of 
these  requirements,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  is  stated  in  the  chart 
below.  Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  at  the 
address  stated  above,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
room  3001,  Office  of  Management  and 
Budget  Washington.  DC  20503, 
Attention:  Jennifer  Main,  Desk  Officer 
for  HUD.  The  Department  may  amend 
the  information  collection  requirements 
set  out  in  this  rule  to  reflect  public 
comments  or  OMB  comments  received 
concerning  the  information  collections. 


Recordkeeping  Burden 

ily  approved  burden] 


Record- 
keeping 
hours 


Reporting 
hours 


No.  o(  juris.      Total  hours 


5  80  2SO.0 

5  30  150.0 

.5  330  165.0 

lerrt  was  included  in  the  interim  rule  regarding  Comprehensive  Housing  Affordability 


10 


.615.  92.255,  92.256— 
ct  eligfeility  (ie.  eligible 
and  type  of  matching 


2.0 

^o 

2.0 
^0 


5.0 
4.0 

"i.o 

S.0 
^0 


330 

3.330.0 

430 

860.0 

430 

860.0 

ISO 

300.0 

810 

1,620.0 

i 

aio 

4,050.0 

so 

200.0 

330 

1.650.0 

610 

810.0 

810 

4.060.0 

330 

660.0 

330 

660.0 
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Annual  Reporting  and  Recordkeeping  Burden— Continued 

[Revision  ol  previously  approved  burden] 


Reg  section  and  paperwork  requirement 


^^^  hours 


No.  Ol  juris.      Total  hours 


92.303— Tenant  Participation  Plan _ 

92.350— Equal  Opportunity  CNKkiding  nondiscrimination,  and  minority  and  ««man  business  enterprise  and 

minority  outreach  ettorts) _.....„„.„ __ . _™...™._. 

92.35 1  —Affirmative  Marketing _ ....„.._» . 

92.352,  92.634— Ospiacement  relocation  and  acquisition  (inducfing  tenant  assistance  policy  and  C/MI 

System  documentation _ 

92.354,92.635— Labor 

92.355.  92  636— Lead-based  paint.. 


92.357,  92.638 — Debarment  and  Suspension.. 
92.453 — ApplicatKXi  for  Direct  Reallocations... 

92.501,  92.641— Investment  Partnership  Agreement... 

92.502,  92.642— Cash  management  System. 


10.0 

5.0 
10.0 

5.0 

2.5 

.5 

1.0 


.5 
10.0 


The  documents  listed  below  will  be  submitted  by  program  partKipants  report  data  required  by  the  Cash  Management  System 

Homeownership  Assistance/Rental  Housing  Proiect  Set-Up  Report 

Tenant  Based  Rental  Assistance  Protect  Set-Up  Report 

Rental  Housing  Protect  Comptetioo  Report _ „...—— — ...- — _~ — ___..__~_ 

Homeownership  Assistance  Project  Completkxi  Report. 

Payment  Certification. 


Designation  of  Community  Housing  Devetopment  Organizations.. 
State  Designation  of  Local  Recipients . 


.5 


1i5 
6.25 
7.5 
3.75 
^0 
1.5 
1.5 


92.504,  92.644— Participating  Junsdiction's  (Indian  tribe's)  Written  Agreements. 
02.507,  92.647— Ctoseout  Report — 


10.0  

Not  appl)cat>le— Home  Alkjcations 

Out  tor  Four  to  Hve  Years 

92.509,  92.649— Annual  Performance  Report _ 5 

92.605 — Application  for  Indian  Program  Set-Aside _ - 5 

The  following  requirements  ere  not  provisions  contained  in  Subpart  M  ol  the  Regulations  which  are  applicable  to  the  HOME  Indian  Program. 


SO 

790 
790 

810 
810 
810 
810 
100 
810 
810 

810 
810 
810 
810 
810 
290 
40 
810 


500.0 

3.950.0 
7,900.0 

4.0500 
2.025.0 
405.0 
810.0 
300.0 
810.0 
8,100.0 

10,125.0 
5.602.5 
6,075.0 
3,037.5 
1,620.0 
435.0 
600 
8,100.0 


WIN  Not  Be  Ck>sed- 
Atter  Award 
450  2.250.0 

20  100.0 


92.631  (b)(2)(l)— Preference  by  Tribes 

92.631(b)(1).  (2),  (3),  and  (6)— Eligibility  lor  Indian  Preference — 

92.631(f)(1)— Review  Procedures  for  Indian  Preference  Complaints 

92.631(f)(4)— Indian  Tribe  Response  to  Indian  Preference  Complairti.. 
92.632(a)(2)(ii)— Methods  of  Procurement.. 


1 
6 
2 

1 


1.0 


92.632(a)(2)(lii)— Contractor/Developer  Statement  Describing  Indian  Preference.. 

92.632.(a)(2)(lv) — Contractor  Certificatkxi  on  Infeasibility  of  Indian  Preference 

92.632(b)(iii)— Small  Purchase  Procedures .... 


20 
30 
10 
10 
20 

ao 
so 

20 


20.0 
180.0 
20.0 
10.0 
20.0 
40.0 
20.0 
40.0 


Total  Recipieni  Burden  Hours. 
Total  Partiapant  Costs: 

Recordkeeping  Hours:  50,335  x  $15  =  755,025. 

Reporting  Hours  35.345 a$15  =  $530,175. 
Total— 85,680  X  $1 5  =  $1 35.200. 


Siunmary  of  Home  Participants 

Following  is  a  breakout  of  jurisdictions/ 
entities  performing  specific  recordkeeping 
and  reporting  requirements  as  described  in 
the  paperwork  matrix: 

1.  No  of  Participants— 810 

(Allocations  of  $750,000,  excludes  52 

state  programs] 196 

(Allocations  of  $500,000) 50 

(Consortia) _ 30 

(Jurisdictions/non   profits    with    direct 

reallocations) 1(X) 

(State  recipients  in  40  State  decentral- 
ized programs) 4(X) 

(Centralized  states  programs)  — ...............    12 

(Indian  Tribes) «... 20 

Total ; 810 


2.  No.  of  Participants — 330 

(Allocations   of  $750,000.    includes   52 

State  Participants) 250 

(Allocations  of  $500.000) 50 

(Consortia) 30 

Total 330 


3.  No  of  Participants  — 430 

(Allocations  of  $750,000.  includes  52 

State  Participants) 250 

(Allocations  of  $500,000) 50 

(Consortia) 30 

(Jurisdiction/non    profits    with    direct 

reallocations) - 100 

Total 430 


4.  No  of  Participants — 790 

(Same  as  1/  above,  less  20  Indian  Tribes) 

5.  No  of  Participants — 450 

(Same  as  3/  above,  plus  20  Indian  Tribes) 

n.  Background  ' 

On  March  19. 1991.  the  Department 
published  a  proposed  rule  {56  FR  11592) 
to  implement  the  HOME  Program,  which 
had  been  enacted  under  title  II  of  the 
Cranston-Gonzalez  National  AHordable 
Housing  Act  (Title  II.  Pub.  L  101-625. 
approved  November  28, 1990. 104  Stat. 
4094-4128.  42  U.S.C  12701-12839) 
(NAHA).  In  an  attempt  to  meet  the 
statutory  deadline  of  May  28, 1991  for 
publishing  an  effective  rule  after  notice 
and  conmient,  the  Department  limited 


the  public  comment  period  to  30  days 
after  publication.  The  Department  has 
received  119  pubhc  comments  in 
response  to  the  proposed  rule. 
Commenters  included  27  units  of  general 
local  government  (UGLG),  27  state  or 
local  community  development  agencies 
(CDA),  9  housing  finance  agencies 
(HFA).  16  public  interest  groups  (PIG), 
21  nonprofits  (NP),  5  public  housing 
agencies  (PHA),  two  states,  two  housing 
opportunity  commissions  (HOC),  two 
legal  services  organizations  (LSO),  two 
trade  associations  (TA),  one  congress 
person,  one  Indian  tribe,  one  housing 
resource  board,  and  one  law  firm. 

Summary  of  Comments 

HOME  Rule  Comments 

Of  the  119  commenters  on  the  HOME 
Rule,  twenty-one  provided  substantial 
general  comments  on  the  regulation.  The 
Department  was  credited  for  its  timely 
issuance  of  the  proposed  rule  and  its 
decision  to  first  publish  the  rule,  for 
effect,  as  an  interim  rule.  Several 
commenters  suggested  extending  the 
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review  period  because  of  the  length  and 
complexity  of  the  rule. 

The  Department  was  criticized  for  its 
inflexibility  in  its  interpretation  of  the 
matching  contribution  requirements,  in 
limiting  the  definition  to  contributions  to 
the  program  and  not  including  debt 
financing,  public  financing,  owner  and 
sweat  equity.  There  was  some  positive 
sentiment  that  the  Department  had 
provided  some  measure  of  flexibility  on 
the  matching  contribution  requirements 
with  regard  to  the  administrative  cost 
credit,  no  matching  contribution 
required  on  reallocations,  and  end  of  the 
year  (not  project-by-project)  accounting 
for  the  matching  contributions. 

The  Department  was  also  criticized 
for  suggesting  that  HOME  funds  be  used 
to  maximize  the  assistance  to  many 
people  rather  than  deeply  subsidizing 
tome,  with  commenters  dting  an 
intrusion  into  local  discretion  and 
second  guessing  local  needs  which  may 
be  dociunented  in  the  Comprehensive 
Housing  Affimlability  Strategy  (CHAS). 
Sentiment  was  expressed  that  the  terms 
of  affordability  be  minimums,  and  that 
HOME-assisted  units  8ho\Jd  be  made 
affordable  for  longer  periods  of  time  at 
local  choice— or  in  perpetuity.  One 
commenter  suggested  that  the  emphasis 
should  be  on  rehabilitation,  while 
another  one  wanted  a  true  block  grant 
without  any  restrictions  on  new 
construction. 

The  Department  was  appreciative  of 
the  number  and  depth  of  comments 
received  on  the  proposed  rule  and  has 
responded  to  the  comments  under  the 
appropriate  sections,  attempting,  within 
statutory  constraints,  to  provide 
additional  flexibility  for  state  and  local 
administration.  With  regard  to 
extending  the  comment  period,  the 
IDepartment  believes  that,  based  on  the 
extensive  comments  received,  sufficient 
time  was  provided.  In  addition,  this  rule 
is  being  published  as  an  interim  rule 
and.  therefore,  another  comment  period 
will  be  afforded  before  the  Department 
issues  a  Qnal  rule. 

Subpart  A— Gaeral 

SecUon  9Z2    Definitions 

There  were  70  public  commenters  oo 
the  definitions.  38  of  whom  specifically 
addressed  nonprofits  and  community 
housing  development  organizations 
while  32  commenters  addressed  a 
variety  of  other  issues. 

There  were  six  public  comments  on 
Single  Room  Occupancy  housing 
(SROs),  suggesting  that  the  de&tition  be 
amended  to  allow  bodi  kitchen  facilities 
and  baths  as  well  as  allowing  two 
people  to  occupy  the  unit  T^ 
Department  is  accommodating  both 


those  recommendations  in  the  revised 

definition. 

There  were  two  commenters  who 
wan'ed  low-income  and  very  low- 
income  to  be  lower  than  80  and  50 
percents  respectively.  The  definitions 
are  statutory. 

There  were  also  many  comments 
requesting  HUD  to  change  the  definition 
of  substantial  rehabilitabon — 
apparently  without  realizing  that  the 
definition  was  statutorily  based 

There  were  several  commenters  who 
wished  HUD  would  change  the 
definition  of  project  to  include  scattered 
site  locations.  The  Department  has 
prxrvided  additional  flexibility  by 
allowing  two  or  more  buildings  in  a  four- 
block  area  to  be  considered  a  project  if 
all  are  under  common  ownership  and 
there  is  management  under  a 
commitment  by  the  owner,  as  a  single 
undertaking  under  this  part  The 
Department  believes  it  is  important  to 
preserve  the  proximate  or  neighborhood 
context  of  a  project.  The  reference  to 
matching  funds  was  also  deleted  to 
remove  any  ambiguity  that  matching 
funds  must  be  used  in  HOME-assisted 
projects. 

We  were  asked  to  include  leasehold 
interest  in  the  definition  of 
homeownership.  The  Department  agrees 
diat  in  some  circumstances 
homeownership  may  be  something  other 
than  fee  simple  title.  The  regulation  has 
been  amended  to  recognize  99  year 
leases  and  to  permit  participating 
jurisdictions  to  request  HUD  approval  of 
other  forms  of  ownership. 

One  commenter  indicated  that  the 
definition  of  family  was  different  in  the 
CHAS  and  HOME  rules.  The  definitions 
in  both  regulations  are  based  on  the 
definition  in  section  104(11)  of  NAHA. 
The  definition  in  the  CHAS  regulation 
will  be  revised  for  consistency  with  the 
HOME  Program  and  the  statute.  (A  final 
regulation  for  CHAS  is  scheduled  to  be 
developed  and  issued  in  February  1992.) 

We  were  also  asked  to  consider 
whether  organized  boroughs  in  the  state 
of  Alaska  were  considered  units  of  local 
government  They  are. 

One  commenter  wanted  the  definition 
of  project  to  exclude  non-affordable 
units  in  a  mixed-income  project  and  to 
clarify  that  units  not  funded  with  HOME 
funds  are  completely  unregulated.  The 
Department  has  not  adopted  this 
comment  The  non-HOME  funded  miits 
most  be  included  in  the  definition  of 
project  for  HOME  and  for  the 
participating  jurisdiction  to  be  able  to 
determine  if  HOME  requirements  are 
satisfied,  eg..  non-HOME  funded  units 
cannot  be  more  than  50  percent  of  the 
units  in  the  |voject  for  contributions  to 
those  units  to  bie  recognized  as  matching 


contributions.  In  addition,  non-HOME 
funded  units  are  subject  to  the  other 
federal  requirements  set  forth  in  Subpart 
H. 

Two  commenters  requested  that  we 
include  both  AIDS  and  HIV-positive 
individuals  under  the  definition  of 
persons  with  disabilities.  Persons  with 
AIDS  or  who  are  HIV-positive  are  not 
automatically  considered  to  be  disabled, 
but  must  qualify  under  the  provisions  of 
the  definition. 

The  Department  received  9  commoits 
regarding  the  definition  of  commitment 
All  commenters  indicated  that  the  90- 
day  period  for  the  start  of  construction 
was  too  short  or  unreasonable  to  allow 
for  the  leveraging  of  funds,  working  with 
multiple  lenders,  and  the  development 
of  architectural  plans  and  specifications. 
Commenters  were  particulariy  troubled 
if  the  project  involved  acquisition, 
demolition,  or  both.  HOVQI  funds  will 
need  to  be  committed  first  to  obtain 
additional  financing.  The  Department 
to<dc  into  account  the  comments  and 
extended  the  period  between 
commitment  and  start  of  construction  to 
six  months.  With  the  short  statutory 
deadlines  to  commit  funds  and  the 
emphasis  on  producing  affordable 
housing,  the  Department  is  concerned 
that  only  viable,  well-conceived  projects 
are  set  up  in  the  Cash  and  Management 
Information  System. 

Community  Housing  Development 
Organizations  (CHDOs) 

The  Department  received  49 
comments  bora.  38  conunenters 
regarding  the  definition  of  CHDOs.  Of 
the  49  comments  received,  38  comments 
addressed  the  regulation  requirement 
that  a  CHDO  must  maintain  at  least 
one-third  of  its  governing  board's 
membership  for  low-income  community 
residents.  Four  respondents  spoke  to  the 
requirement  of  having  a  one-year  track 
record  before  qualifying  for  HOME 
funds.  Three  comments  were  received 
suggesting  the  expansion  of  the 
definition  of  CH£)Os;  two  comments 
each  were  received  on  accountability 
and  demonstrated  capacity.  One 
comment  each  was  received  on  the 
language  needed  in  corporate  by-laws 
and  on  the  definition  of  '^commimity.'* 

One-third  Jow-income  board 
membership:  With  respect  to  the  36 
comments  received  on  the  low-income 
participation  on  die  governing  board,  29 
disagreed  with,  and  7  agreed  with  or 
supported,  the  need  for  such  a 
requirement. 

The  majority  stated  that  the  provision 
was  intrusive  and  burdensome:  would 
require  income  certification  and 
recertification  of  the  low-income  board 


members;  was  not  reflective  of  the 
statute;  was  unduly  restrictive,  or 
inflexible;  was  only  appropriate  for 
neighborhood  based  organizations; 
should  not  be  a  requirement  but  rather 
only  a  consideration;  and  would 
eliminate  most  CHDOs  from 
participating  in  HOME. 

In  response,  the  Department  has 
expanded  the  regulation  so  that  one- 
third  of  the  governing  board's  members 
must  be  either  low-income  community 
residents  or  elected  representatives  of 
low-income  neighborhood  organizations. 
If  the  person  is  a  resident  of  a  low- 
income  neighborhood,  the  person  is 
considered  to  be  low-income.  If  the 
person  does  not  live  in  a  low-income 
neighborhood,  verification  that  the 
person  is  low-income  is  necessary.  In 
addition,  no  income  verification  is 
required  for  persons  who  represent  low- 
income  neighborhood  organizations. 
However,  representatives  must  have 
received  their  appointments  through  a 
formal  election  process. 

Community:  Several  commenters 
suggested  that  the  definition  of  the  term 
"community"  was  too  restrictive  in  that 
it  did  not  include  neighborhoods  and 
cohesive,  low-income  constituencies, 
such  as  ethnic,  racial  or  special  needs 
populations. 

The  Department  has  amended  the 
deflnition  so  that  "community"  may  be 
one  or  more  defined  neighborhoods 
within  a  city,  county  or  metropolitan 
area.  However,  the  term  does  not 
include  "cohesive  constituencies,"  but 
rather  must  be  tied  to  a  geographical 
area. 

Accountability:  One  commenter 
expressed  the  view  that  the  proposed 
language  regarding  accountability  was 
too  weak  and  should  be  revised  in  order 
to  carry  out  the  statutory  intent  of 
providing  clear  preference  (over  all 
other  types  of  housing  developers)  for 
those  nonprofit  organizations  which 
were  created  by  and  are  accountable  to 
low-income  communities. 

The  Department  believes  that  the  15 
percent  minimum  set-aside  for  CHDOs 
adequately  reflects  Congressional  intent 
to  give  preference  to  nonproflt  housing 
developers. 

Another  commenter  recommended 
that  CHDOs  establish  a  project 
committee  composed  of  individuals 
eligible  to  reside  in  the  housing 
developed  under  HOME.  The  CHDO 
would  be  accountable  to  this  project 
committee  on  decisions  regarding 
project  design,  site  selection,  marketing, 
management  and  other  key  issues. 

The  Department  believes  that  this 
type  of  resident/beneflciary  committee 
is  envisioned  in  the  deflnition  of  a 
CHDO  as  a  means  of  maintaining 


accountability  to  low-income 
community  residents.  It  may  be  a 
project-specific  committee  or  a  standing 
committee  of  the  CHDO:  however,  it 
must  contain  tenants  of  the  building  or 
individuals  eligible  to  reside  in  the 
housing  expected  to  receive  HOME 
funds. 

One-year  track  record:  Three 
commenters  stated  that  a  one-year  track 
record  requirement  would  preclude  a 
large  CHDO  from  doing  development  in 
a  local  area  where  it  had  not  worked 
before. 

This  issue  hinges  on  the  deflnition  of 
the  term  "community."  The  Department 
believes  that  as  long  as  a  CHDO,  large 
or  small,  has  been  serving  some  part  of 
its  "community"  (neighborhood,  multiple 
neighborhoods,  city-wide  or  multiple 
county)  for  at  least  one  year,  it  satisfles 
this  criterion. 

One  commenter  stated  that  only  a 
one-year  history  of  service  is  much  too 
broad,  if  the  intent  is  to  have  an 
organization  with  a  meaningful  track 
record.  Consideration  should  be  given  to 
a  record  of  successful  projects  and 
activity  in  the  community. 

The  Department  believes  that  this 
concern  is  satisfled  by  criterion  three, 
which  requires  a  demonstration  of 
capacity  on  the  part  of  a  quaUfying 
CHDO. 

Affordability:  One  commenter 
responded  that  the  language  "the 
provision  of  decent  housing  that  is 
affordable  to  low-income  and  moderate- 
income  persons,"  which  must  be  in  the 
stated  purposes  of  a  nonproflt 
organization  in  order  to  qualify  as  a 
CHDO,  is  too  speciflc  and  restrictive  for 
broadly  written  by-laws  of  nonprofits. 
The  commenter  suggested  that  the 
language  be  changed  to  "Has  among  its 
purposes  the  provision  of  decent 
housing,  as  evidenced  in  its  charter, 
articles  of  incorporation,  resolution  or 
by-laws." 

The  statute  requires  the  CHDO  to 
have  among  its  purposes  the  provision 
of  decent  housing  that  is  affordable  to 
low-income  and  moderate-income 
persons.  The  Department  has  not 
adopted  this  suggestion,  because  the 
Department  believes  that  the  purpose  of 
providing  housing  that  is  affordable  to 
low-income  and  moderate-income 
persons  must  be  stated  in  the  CHDO's 
charter,  articles  of  incorporation, 
resolutions,  or  by-laws. 

Demonstrated  capacity:  One 
commenter  suggested  that  the  regulation 
should  be  revised  to  permit  an 
organization  to  demonstrate  capacity  if 
it  has  a  board  member  or  members  with 
experience,  or  a  working  agreement 
with  another  agency  with  experience. 
The  commenter  argued  that  although  it 


was  the  intent  of  the  statute  to  assist  in 
the  capacity  building  of  new  nonproflt 
organizations,  the  proposed  regulations 
favor  those  cities  with  established 
CHDOs. 

The  Department  emphasizes  in 
response  that  the  nonproflt,  to  qualify  as 
a  CHDO,  must  either  hire  stafl  or 
contract  for  the  development  of  the 
appropriate  capacity,  in  order  to  satisfy 
this  criterion.  Part-time  board  members' 
experience  does  not  demonstrate 
sufflcient  organizational  capacity.  A 
newly  formed  non-proflt  may  contract 
for  this  experience,  or  be  targeted  for 
technical  assistance  provided  under  the 
HOME  Program  until  it  builds  expert 
knowledge  within  its  staff. 

CHDO:  One  respondent  suggested 
that  limited  equity  cooperatives  or 
leasehold  cooperatives  be  included 
within  the  definition  of  CHDOs.  The 
Department  believes  that  such  a  limited 
focus  organization  does  not  satisfy  the 
Congressional  intent  to  foster  nonprofit 
organizations  with  community-wide 
interests  and  long-term  housing 
objectives. 

Nonprofit  Definition 

The  Department  received  11 
comments  on  the  definition  of  nonprofit 
organizations.  The  comments  generally 
fall  in  the  following  three  categories:  (1) 
The  requirements  for  board 
membership;  (2)  the  ability  to  exclude 
"shell"  nonproflt  organizations;  and  (3) 
the  deflnition  of  "nonproflt." 

There  were  seven  comments  dealing 
with  board  composition.  Three 
commenters  objected  to  having  one- 
third  of  the  board  members  be  low-  and 
moderate  income  persons,  thereby 
requiring  an  income  test  for  membership 
on  the  board  or  restricting  participation 
by  non-low-  and  moderate-income 
persons  who  have  successfully 
developed  signiflcant  numbers  of  units 
of  housing  for  occupancy  by  this  target 
group.  Four  commenters  were  concerned 
about,  and  objected  to,  the  lack  of 
inclusion  or  the  exclusion,  from  the 
board,  of  public  nonproflt  entities  which 
have  also  successfully  developed 
significant  numbers  of  units  of  housing 
for  low-  and  moderate-income  families. 
One  commenter  believed  that  the 
deflnition  should  require  the  board 
member  to  be  a  resident  of  the 
community,  in  order  to  address  the  issue 
of  ensuring  accountability  to  the  low- 
income  residents. 

In  response,  the  Department  wishes  to 
clarify  that  there  is  no  requirement 
regarding  governing  board  composition 
for  nonproflt  organizations,  except  for 
those  that  wish  to  qualify  as  community 
housing  development  organizations. 
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Nonprofits  that  do  not  quaKfy  as 
CHDOs  may  participate  in  the  HOME 
Program  to  the  degree  participating 
jurisdictions  wish  to  involve  them. 

The  Department  has  revised  the 
definition  "community  housing 
development  organization"  to 
incorporate  the  definition  of  "nonprofit 
organization."  The  statutory  definition 
■of  "nonprofit  organization"  has  meaning 
only  in  the  context  of  die  definition  of 
community  housing  development 
organization.  Nonprofit  organizations 
not  meeting  the  statutory  definition  are 
not  precluded  fi-om  participating  in  the 
HOME  Program;  they  just  do  not  qualify 
as  community  housing  development 
organizations. 

Six  commenters  addressed  the  issue 
of  "shell"  nonprofit  organizations 
(nonprofit  organizations  that  are  owned 
or  sponsored  hy  for-profit  entities].  The 
commenters  suggested  that  the  rule 
missed  the  mark  because  the  drafters 
misinterpreted  or  did  not  consider  the 
intent  of  Congress.  Five  of  these 
commenters  suggested  that  the  rule 
would  not  achieve  the  intent  of  the 
statute  in  preventing  "shell"  nonprofit 
organizations  from  receiving  HOME 
funds  set-aside  for  QfDOs.  The 
proposed  rule  addresses  the  issue  of  for- 
profit  affiliation  and  control  by  stating 
that  for-profits  may  establish  nonprofit 
organizations  as  long  as  the  for-prt^t 
entity  appoints  no  more  than  one-third 
of  the  nonprofit's  governing  board.  Since 
the  third  of  the  board  appointed  by  the 
for-profit  might  be  empowered  to 
appoint  the  remaining  members  of  the 
governing  body,  the  commenters 
claimed  that  this  limitation  would  be  of 
little  practical  value.  These  conunenters 
suggested  that,  to  prevent  the  control  of 
nonprofits  by  for-profit  entities,  the 
language  should  be  changed  to  preclude 
a  for-profit  from  appointing,  directly  or 
indirectly,  the  governing  board  of  a 
nonprofit  organization.  One  commenter 
wanted  stronger  language  to  prevent 
"shell"  nonprofit  organizations  from 
participating  in  the  program. 

The  Department  is  sympathetic  to  the 
issue  of  for-profit  entities  (usually  real 
estate  and  construction-related 
businesses)  establishing  nonprofit 
organizations  under  state  law  for  the 
purposes  of  securing  low  interest,  public 
funds.  However,  the  Department  is  also 
aware  of  publicly  spirited  for-profit 
entities  that  have  set  up,  or  helped  to  set 
up,  nonprofit  organizations  that 
sincerely  serve  low-income  persons.  The 
Department  has  revised  the  rule  by 
precluding  the  creation  of  CHDOs  by 
for-profit  businesses  whose  primary 
purpose  is  the  development  or 
management  of  housing  (e.g..  builders. 


developers  and  real  estate  property 
management  firms).  Additionally,  the 
f(»--profit  business  may  only  appoint 
one-third  of  the  board  members  and  a 
board  member  who  is  appointed  by  a 
for-profit  business  that  created  the 
nonprofit  may  not  appoint  the  remaining 
two-thirds  of  the  board  members  of  the 
organization. 

Concern  was  expressed  by  several 
commenters  regarding  local  government 
sponsorship  of  nonprofit  organizations 
that  would  quahfy  for  HOME  funds.  The 
claim  was  made  that  despite  the 
restrictions  in  the  proposed  rule,  local 
officials  could  appoint  the  entire 
governing  board  of  a  nonprofit 
organization. 

The  Department  does  not  want 
participating  jurisdictions  to  control 
CHDOs;  therefore,  the  regulation  has 
been  revised  so  that  although  a 
jurisdiction  can  create  a  CHDO,  it 
cannot  appoint  more  than  one-third  of 
the  board  members,  and  the  CHDO 
board  cannot  consist  of  more  than  one- 
third  public  officials. 

One  commenter  wanted  HUD  to  use  a 
consistent  definition  of  nonprofit 
organization  and  suggested  the  use  of 
the  definition  of  community-based 
nonprofit  created  under  title  VI. 
Preservation,  The  definition  of  non- 
profit used  in  the  rule  is  governed  by  the 
statute. 


Section  923 
Tribes 


HOME  Fundi  for  Indian 


Three  comments  were  received  on  this 
section.  The  commenter  requested 
clarification  on  the  proposed 
coordination  of  HUD  funds  to  Indians. 
There  were  several  comments 
requesting  additional  clarification  (m  the 
competitive  criteria  for  selection  to 
receive  HOME  funds.  The  second 
criterion,  local  administrative  capacity, 
was  also  called  into  question  without 
HOME  funds  being  eligible  for 
administrative  costs.  With  regard  to  the 
coordination  of  funds  issue,  the  sentence 
has  been  deleted  as  not  being 
appropriate  regulatory  language, 
althott^  it  is  the  Department's  intention, 
to  the  extent  feasible,  to  coordinate  the 
distribution  of  resources  to  Indian 
tribes.  The  criteria  for  selection  will  be 
described  in  detail  in  the  Notice  of  Fund 
AvailabUity  (NOPA).  Although 
administrative  funds  are  statutorily 
prohibited  for  participating  jurisdictions, 
the  Department  is  permitting  Indian 
tribes  to  use  up  to  15  percent  of  the 
grant  for  administrative  costs.  Unlike 
units  of  general  local  government, 
Indian  tribes  have  limited  ability  to 
raise  resources.  To  assist  the  user,  the 
regulation  for  Indian  tribes  has  been 


expanded  into  a  separate  subpart 

(Subpart  M). 

Subpart  M  provides  more  guidance  on 
the  applicability  of  civil  rights 
authorities  to  Indian  tribes.  Section 
92.630(d)  makes  it  clear  that  section  282 
of  NAHA  applies  to  all  Indian  tribes. 
Section  282  is  a  HOME  Program-specific 
prohibition  against  being  excluded  fi^m 
participation  in,  denied  the  benefits  of. 
or  subjected  to  discrimination  under  any 
program  or  activity  funded  in  whole  or 
in  part  with  HOME  funds,  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex.  Section  g2.350(b)  notes 
that  Indian  tribes  that  are  subject  to  the 
Indian  Civil  Rights  Act  (Indian  tribes 
exercising  recognized  powers  of  self- 
government)  are  not  subject  to  title  VI  of 
the  Civil  Rights  Act  of  1964.  the  Fair 
Housing  Act,  or  Executive  Order  11063. 

Sections  92.351  and  92.352  provide  the 
regulatory  framework  for  compliance 
with  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  These  sections  reflect 
the  Department's  current  policy  in  this 
area,  and  are  comparable  to  24  CFR 
905.165  and  905.175,  which  were  adopted 
for  the  Indian  Housing  Program  by  an 
interim  rule  published  on  June  18, 1990, 
at  55  FR  24722. 

Subpart  B — AllocatioD  Formula 

Section  92.50   Formula  Allocation 

General  Comments  About  the  Basic 
Formula 

Two  comments  requested  more 
background  on  how  the  formula  factors 
worked  to  meet  statutory  criteria.  The 
questions  from  several  comments 
suggested  more  background  would  be 
helpful  concerning  HUD's  intentions  in 
selecting  and  weighting  the  factors. 

The  formula  factors  are  intended  to 
work  togetho'  as  a  system  of  indicators 
to  meet  the  statutory  criteria.  Criteria 
may  be  principally  met  by  one  formula 
factor,  but  in  some  cases  they  are  met 
by  two  or  more  factors.  For  example,  the 
statutory  criterion  for  inadequate 
housing  supply  is  partially  reflected  in 
low  vacancy  rates  and  partially  in  high 
rent  burden.  Also,  the  criterion  for 
relative  fiscal  incapacity  is  reflected  by 
a  combination  of  high  poverty  and  low 
per  capita  income. 

The  factors  are  generally  weighted 
evenly,  because  no  statutory  criterion  is 
given  explicit  emphasis.  However,  the 
Department  has  given  half  weight  to  two 
factors — the  vacancy  factor  and  the  per 
capita  income  factor — because  the  data 
has  limitations  and  because  these 
formula  factors  are  combined  with 
others  to  reflect  the  statutory  criteria. 
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expanded  into  a  separate  subpart 
(Subpart  M), 

Subpart  M  provides  more  guidance  on 
the  applicability  of  civil  rights 
authcNities  to  Indian  tribes.  Section 
g2.630(a]  makes  it  clear  that  section  282 
of  NAHA  applies  to  all  Indian  tribes. 
Section  282  is  a  HONfE  Program-specific 
prohibition  against  being  excluded  fi*om 
participation  in,  denied  the  benefits  of, 
or  subjected  to  discrimination  under  any 
program  or  activity  funded  in  whole  or 
in  part  with  HO^fE  funds,  on  the 
grounds  of  race,  color,  national  origin, 
religion,  or  sex.  Section  92.350(b)  notes 
that  Indian  tribes  that  are  subject  to  the 
Indian  Civil  Rights  Act  (Indian  tribes 
exercising  recognized  powers  of  self- 
government)  are  not  subject  to  title  VI  of 
the  Civil  Rights  Act  of  1964.  the  Fair 
Housing  Act,  or  Executive  Order  11063. 

Sections  92J51  and  92.352  provide  the 
regulatory  framework  for  compliance 
with  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  These  sections  reflect 
the  Department's  current  policy  in  this 
area,  and  are  comparable  to  24  CFR 
905.165  and  905.175,  which  were  adopted 
for  the  Indian  Housing  Program  by  an 
interim  rule  published  on  June  18, 1990, 
at  55  FR  24722. 

Subpart  B — AlkicatioD  Fotmula 

Section  92.50   Formula  Allocation 

General  Comments  About  the  Basic 
Formula 

Two  comments  requested  more 
backgroimd  on  how  the  formula  factors 
worked  to  meet  statutory  criteria.  The 
questions  from  several  comments 
suggested  more  background  would  be 
helpful  concerning  HUD's  intentions  in 
selecting  and  weighting  the  factors. 

The  formula  factors  are  intended  to 
work  together  as  a  system  of  indicators 
to  meet  the  statutory  criteria.  Criteria 
may  be  principally  met  by  one  formula 
factor,  but  in  some  cases  they  are  met 
by  two  or  more  factors.  For  example,  the 
statutory  criterion  for  inadequate 
housing  supply  is  partially  reflected  in 
low  vacancy  rates  and  partially  in  high 
rent  burden.  Also,  the  criterion  for 
relative  fiscal  incapacity  is  reflected  by 
a  combination  of  high  poverty  and  low 
per  capita  income. 

The  factors  are  generally  weighted 
evenly,  because  no  statutory  criterion  is 
given  explicit  emphasis.  However,  the 
Department  has  given  half  weight  to  two 
factors — the  vacancy  factor  and  the  per 
capita  income  factor — because  the  data 
has  limitations  and  because  these 
formula  factors  are  combined  with 
others  to  reflect  the  statutory  criteria. 


The  weights  determine  the  portion  of 
the  funds  allocated  on  a  given  factor.  A 
jurisdiction's  share  of  this  portion  is 
based  on  its  share  of  the  total  of  the 
formula  values  for  all  similar 
jurisdictions. 

Two  comments  indicated  that  there 
was  too  much  emphasis  on  1980  census 
data.  One  comment  recommended  that 
HUD  explore  ways  to  marginally  i^>date 
the  1980  data. 

Four  of  the  six  factors  are  based 
solely  on  1980  census  data.  Data  on 
rental  vacancies,  rental  units  with  one 
of  four  problems,  pre-1940  rental  units 
occupied  by  the  poor,  and  poor  families 
are  all  from  the  1980  census.  For  these 
factors,  the  1960  census  is  the  only 
standard  source  for  data  covering  all 
units  of  governments.  The  statnte 
requires  the  data  to  come  from  a 
standard  source. 

While  post-1980  census  estimates  are 
not  available  for  these  four  factors,  they 
are  available  and  are  used  for  the  per 
capita  income  and  population  factors. 
The  data  from  the  1990  census  will  be 
available  for  all  units  of  government  in 
the  fail  of  1992.  The  Department  expects 
to  use  diese  data  in  the  following  fiscal 
year. 

The  Department  is  exploring  with  the 
Census  Bureau  the  continuance  of  the 
per  capita  income  estimates  series 
during  the  19908.  Additionally,  the 
Department  is  discussing  an  expansion 
of  the  small  areas  estimate  program  to 
include  poverty  and  other  income  data. 

The  factor  for  the  cost  of  producing 
bousing  is  partially  based  on  data  itom 
the  R.S.  Means  Company.  The  Census 
Bureau  and  HUD  do  not  have  alternate 
data  which  are  a  direct  measure  for  the 
statutory  criterion. 

There  were  three  comments  to  the 
effect  that  the  formula  was  too  targeted 
to  certain  areas,  such  as  older  parts  of 
the  country  and  areas  with  tight  housing 
markets.  The  individuals  expressing 
these  comments  believed  that  funds 
should  be  spread  more  through  the  use 
of  population-based  adjustment  or  some 
other  means.  One  comment  noted  that 
HUD  indicated  that  the  formak  should 
reflect  housing  need  in  different  parts  of 
the  country,  but  does  not  describe  how 
that  would  be  accomplished 

The  factors  were  chosen  to  be 
responsive  to  the  criteria  established  in 
the  statute.  While  population  is  not  a 
statutorily-mAodated  criterion,  the 
statute  instructed  that  the  allocations 
not  be  excessive  to  a  given  area  and 
should  reflect  the  need  for  geographic 
distribution  that  appropriately  reflects 
housing  need  in  each  region  of  the 
nation. 

"Hie  factors  do  contain  re^ooal 
biases.  Pre-1940  bousing,  even  when 


restricted  to  renter  housing  occupied  by 
the  poOT,  favors  older  regions  ami 
communities.  Poverty  and  poverty- 
related  data  are  helpful  for  southern 
regions  and  rural  areas.  High  production 
cost  and  low  vacancies  favor  coastal 
areas.  On  balance,  the  formula  factors 
do  reflect  need  for  various  regions. 

One  comment  noted  that  the  formula 
excludes  data  on  homeowner  units. 

The  formula  places  70  percent  of  the 
wei^t  on  renter-based  factors  and  30 
percent  on  population-based  factors. 
The  emphasis  on  renters  is  appropriate, 
given  the  expectation  that  most  of  the 
funds  wiU  be  expended  on  rehabilitating 
rental  units.  The  funds  for  homeowners 
will  be  spent  primarily  to  help  first-time 
homeowners — people  who  are  for  the 
most  part  current  renters. 

A  conunent  was  made  that  HUD 
should  clarify  what  it  means  by 
"studying"  the  formula  when  updated 
Census  data  are  available.  Another 
comment  indicates  that  more  precise 
measurements  need  to  be  developed  for 
the  six  factors  to  reflect  the  statutory 
criteria. 

The  formula  factors  are  either  taken 
directly  from  other  formulas  or  are  close 
variations  of  factors  in  other  formulas. 
The  data  for  the  factors  are  generally 
available  and  have  had  some  previous 
public  review.  On  the  other  hand  other 
untested  substitutes  for  the  factors  may 
prove  to  better  represent  the  statutory 
criteria. 

The  Department  intends  to  acquire 
1990  census  data  which  might  also 
vahdly  represent  the  need  specified  in 
the  statute.  Worthwhile  suggestions 
made  in  the  comments  to  the  proposed 
regulations  will  be  pursued.  Tlie  1980 
data  will  first  be  made  available  in  the 
fall  of  1992.  The  study  will  be  conducted 
in  federal  fiscal  year  1993.  Any 
recommendations  for  change  will  be 
made  to  Congress  in  the  summer  of  19B3. 

Specific  CommentM  on  Factors 

Factor  1 — Vacancy-adjusted  Rental 

Units 

Four  comments  were  received  on 
Factor  1  of  the  formula  for  allocating 
HOME  funds.  Comments  questioned  the 
definition  of  this  factor  and  how  well  it 
specified  the  shortage  of  low-income 
housing. 

This  factor  is  computed  by  multiplying 
the  ratio  of  the  national  rental  vacancy 
rate  over  the  )«riadiction's  rate  by  tbe 
number  of  rental  housing  units  occupied 
by  po(»  persons  in  the  jorisdictioa.  All 
the  data  is  from  the  1960  census.  The 
factor  is  higher  for  jurisdictions  with 
tight  rental  markets  and  a  lar^e  manber 
of  rental  units  occupied  by  the  poor. 


Since  it  is  difficult  to  measure 
vacancy  rates  with  precision,  the  1980 
census  is  the  only  consistent  nation- 
wide source  of  data  for  all  jurisdictions. 
Housing  markets  with  low  vacancy  rate 
have  generally  remained  tight 
throughout  the  decade. 

The  Department  has  placed  less 
weight  on  this  factor,  partially  as  a 
result  of  the  relative  weakness  of  the 
data.  The  second  factor,  which  identifies 
greater  than  30  percent  rent  burden  as  a 
problem,  also  helps  to  reflect  shortage  of 
affordable  housing  for  low-income 
renters.  ' 

Factor  2 — Occupied  Rental  Units  With 
at  Least  One  of  Four  Problems — 
Overcrowding.  Incwnplete  Kitchen 
Facilities,  incomplete  Plumbing,  or 
Greater  Than  30  Percent  Rent  Burden 

Four  comments  on  this  fsctor 
suggested  that  rent  burden  should  not 
necessarily  be  a  part  of  this  factor 
(which  otherwise  reflects  substandard 
or  inadequate  housing),  but  should  be  a 
separate  factor.  One  comment 
recommended  adding  a  fifth  problem — 
deterioration — and  changing  the  factor 
to  occupied  rental  units  with  one  of  five 
problems. 

A  rent  burden  of  more  than  30  percent 
is  the  major  component  of  the  four 
problems  for  most  jurisdictions.  This 
factor  is  a  reasonable  one  in  this  system 
of  indicators  designed  to  represent 
cdlectively,  the  need  for  affordable 
housing.  As  indicated  earlier,  there  is  no 
intention  that  this  factor  simply 
correspond  to  the  single  criterion  on 
substandard  housing. 

Comparison  of  this  factor  to  tbe 
American  Housing  Survey  across 
re^ons  and  type  of  jurisdiction  shows 
that  it  corresponds  well  to  worst-case 
housing  conditions.  The  Census  Bureau 
does  not  have  a  standard  definition  of 
substandard  or  deteriorated  housing 
which  can  be  used  in  the  formula. 
Nevertheless,  the  study  of  1990  census 
data  will  examine  alternative  ways  of 
specifying  the  statutory  criterion,  based 
on  analysis  of  housing  conditiona 
reported  m  the  American  Housing 
Survey. 

Factor  3— Rental  Units  Built  Before  1940 
and  Occupied  By  Poor  Persons 

Eight  comments  (including  3  UGLGe, 
two  CDAs,  and  one  each  from  a  PIG, 
HOC,  and  HFA)  were  received  on  this 
factor  and  all  recommended  using  a 
later  year  than  1940  for  indicating  rental 
uaiti.  hkely  to  be  in  need  of 
rehaiiilitation.  Moel  of  tbe  comments 
recommended  using  pre-1960  rental 
housing  occupied  by  the  poor.  A  number 
of  these  comments  stated  that  using  1940 
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strongly  biases  the  formula  toward  older 
cities  and  against  areas  of  the  country 
which  have  newer,  but  nonetheless, 
aged,  housing.  Further,  one  comment 
stated  pre-1940  served  as  the  basis  for 
the  funding  formula  for  the  Community 
Development  Block  Grant  Program 
when  it  was  developed  more  than  ten 
years  ago  and,  thus,  it  makes  sense  to 
move  this  indicator  forward  by  ten 
years.  Other  comments  indicated  that 
surveys  of  their  jurisdictions' 
deteriorated  stock  in  need  of 
rehabilitation  show  that  a  large  part  was 
built  after  1940. 

This  factor  derived  from  1980  census 
data.  Along  with  rental  housing  for  the 
poor  and  rental  housing  with  one  of  four 
problem  conditions,  it  signals  rental 
units  likely  to  be  in  need  of 
rehabilitation.  It  helps  to  reflect  the  type 
of  need  in  older  regions  and 
jurisdictions. 

In  response  to  comments  raised  by 
some  members  of  Congress  as  well  as 
comments  from  many  jurisdictions,  the 
Department  examined  the  effect  of 
substituting  the  number  of  pre-1950 
rental  units  occupied  by  poor  families 
for  this  factor.  In  general,  the  effect  was 
to  shift  some  funds  to  southern  and 
western  areas  at  the  cost  of  areas  that 
did  not  experience  relatively  high 
housing  development  in  the  19408.  Many 
of  the  large  Northeastern  and 
Midwestern  cities  are  not  substantially 
affected  by  this  change.  Since  this  factor 
is  also  based  on  poor  families  as 
compared  to  poor  persons,  there  is  some 
shift  from  areas  with  a  high  proportion 
of  poor  individuals,  such  as  college 
towns.  The  use  of  poverty  families 
makes  this  factor  consistent  with  the 
poverty  factor. 

The  Department  also  compared  this 
factor  to  housing  likely  to  be  in  need  of 
rehabilitation  as  measured  by  the 
American  Housing  Survey.  The 
comparison  indicated  that  the  pre-19S0 
data  was  better  correlated  to  need 
across  region  and  type  of  jurisdiction 
than  the  pre-1940  data.  As  a  result  of 
these  analyses,  the  Department  is 
changing  the  formula  to  use  pre-1950 
rental  housing  with  poor  families. 

Factor  4 — Cost  of  Producing  Housing 

Four  comments  were  received  on  the 
factor  proposed  to  reflect  the  cost  of 
producing  housing.  One  comment 
requested  a  more  complete  definition  of 
the  production  index.  Another 
questioned  the  reason  for  multiplying 
the  cost  of  production  index  by  a  factor 
which  identiHes  needs.  Two  comments 
on  this  factor  stated  that  the  cost  of 
producing  housing  should  be  expanded 
to  include  a  measure  of  land  cost  as  well 
as  construction  cost. 


This  factor  measures  the  cost  of 
producing  housing  by  multiplying  the 
ratio  of  cost  index  for  a  given 
jurisdiction  over  the  national  cost  index 
by  the  number  of  rental  units  with  one 
of  four  problem  conditions  in  the 
jurisdiction  (factor  2  above).  The  ratio  is 
multiplied  by  the  need  factor  to  yield  a 
value  which  can  be  used  to  compute  a 
share  of  need  in  determining  the  amount 
of  funds  a  jurisdiction  would  receive  on 
this  factor.  As  discussed  in  response  to 
comments  about  that  factor,  the  second 
factor  is  the  one  most  representative  of 
rehabilitation  needs. 

The  cost  index  is  based  on  the  index 
produced  by  the  R.S.  Means  Company  to 
adjust  overall  national  labor  and 
materials  costs  to  those  of  local  areas. 
The  Means  Company  has  been 
producing  these  areas  adjustments  on 
an  annual  basis  for  over  30  years  to 
assist  contractors  in  estimating  local 
costs.  Means  provides  the  index  for 
about  200  communities.  HUD  uses  the 
index  to  reflect  cost  throughout  the 
metropolitan  area  for  areas  that  contain 
such  a  community.  For  metropolitan 
areas  that  do  not  contain  a  central  city 
with  a  Means  index,  HUD  develops  an 
estimate  of  what  the  index  would  be, 
based  on  the  indices  for  comparable 
jurisdictions  within  the  same  state.  For 
states,  HUD  develops  a  cost  index 
based  on  indices  for  the  small 
metropohtan  areas  within  the  state. 
HUD  estimates  are  reviewed  with  the 
Means  Company,  and  adjusted  as 
necessary  based  on  Means'  best 
information. 

The  Means  index  is  also  used  in  the 
public  housing  Comprehensive 
Modernization  formula.  There  are  no 
census  data  available  to  make  a  direct 
measurement  of  the  statutory  criterion. 
The  Means  index  is  comparable  to  the 
indices  produced  by  other  companies 
and  is  preferable  to  other  indices 
because  it  provides  direct  estimates  for 
more  communities.  While  the  index  has 
no  component  for  land  cost,  it  is 
generally  correlated  to  high  land  cost 
experienced  in  the  coastal  areas. 

Factor  5 — Number  of  Families  at  or 
Below  the  Poverty  Level 

Three  comments  suggested  that  HUD 
define  poor  persons  as  those  whose 
incomes  are  at  or  below  30  percent  of 
the  area  median  income  instead  of  at  or 
below  the  poverty  level.  There  was  a 
conmient  that  no  definition  for  "poor"  is 
provided.  Related  to  this,  the  comment 
states  that  poverty  is  measured  by 
families  in  poverty  rather  than  families 
and  individuals  in  poverty. 

The  definition  of  poor  families  is  the 
definition  used  by  the  Census  Bureau  for 
the  1980  census.  There  are  no  post-1980 


census  estimates  that  are  comparable 
for  all  jurisdictions.  Poverty  levels  vary 
by  family  size  and  are  based  on  the 
income  necessary  to  meet  basic 
nutrition  needs. 

Portions  o(  the  other  factors  also  are 
correlated  to  low-income.  Specifically, 
factor  one  is  based  partially  on  poor 
renters,  and  factors  two  and  four  are 
based  partially  on  renters  paying  more 
than  30  percent  of  their  income  for  rent. 
Limiting  this  factor  5  (as  well  as  the 
revised  factor  for  pre-50  rental  units)  to 
poor  families  helps  to  reduce  the  benefit 
college-dominated  jurisdictions  derive 
from  low-income  college  students. 

Factor  6 — An  Adjusted  Net  Per  Capita 
Income  (pci)  Index  Multiplied  by 
Population 

Six  comments  were  received  on  this 
factor.  Most  indicated  the  per  capita 
income  was  not  a  direct  or  a  complete 
measure  of  fiscal  incapacity.  They 
recommended  that  the  Department  use 
more  direct  measures,  such  as  real 
estate  taxes  or  taxes  relative  to  income, 
or  the  tax  burden  for  families  and 
businesses  or  the  representative  tax 
system  (as  developed  by  the  Advisory 
Council  on  Intergovernmental 
Relations). 

This  factor  is  computed  by  multiplying 
the  population  of  a  jurisdiction  by  the 
ratio  of  a  national  adjusted  per  capita 
income  over  a  jurisdiction's  adjusted  per 
capita  income.  The  per  capita  income  is 
adjusted  by  subtracting  fit)m  both  the 
national  and  the  jurisdiction's  per  capita 
income  the  per  capita  income  for  a 
three-person  family  at  the  poverty  level. 
This  factor  is  weighted  at  10  percent.  A 
jurisdiction's  share  of  funds  on  this 
factor  is  greater  than  its  share  of  the 
population  to  the  extent  its  per  capita 
income  falls  below  the  national  average. 

The  adjustment  which  subtracts  the 
per  capita  income  for  a  three-person 
family  causes  the  factor  to  be  targeted 
more  to  need.  Thus,  the  adjustment 
causes  the  ratio  for  high  per  capita 
income  jurisdictions  to  be  farther  apart 
from  the  ratio  for  jurisdictions  with  low 
per  capita  income  than  if  no  adjustment 
were  made. 

As  noted  in  response  to  other 
comments,  this  factor  is  conceived  as 
being  used  in  conjunction  with  the 
poverty  factor  to  identify  jurisdictions 
that  lack  fiscal  capacity.  Poverty  is 
related  to  the  fiscal  burden  that 
communities  must  support  and  per 
capita  income  represents  the  economic 
well-being  of  jurisdictions.  While 
neither  measure  directly  represents 
fiscal  incapacity,  a  study  conducted  for 
the  Department  indicates  that  these 
variables  do  serve  as  proxies  for  other 
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census  estimates  that  are  comparable 
for  all  jurisdictions.  Poverty  levels  vary 
by  family  size  and  are  based  on  the 
income  necessary  to  meet  basic 
nutrition  needs. 

Portions  oi  the  other  factors  also  are 
correlated  to  low-income.  Specifically, 
factor  one  is  based  partially  on  poor 
renters,  and  factors  two  and  four  are 
based  partially  on  renters  paying  more 
than  30  percent  of  their  income  for  rent. 
Limiting  this  factor  5  (as  well  as  the 
revised  factor  for  pre-50  rental  units)  to 
poor  families  helps  to  reduce  the  benefit 
college-dominated  jurisdictions  derive 
from  low-income  college  students. 

Factor  6 — An  Adjusted  Net  Per  Capita 
Income  (pci)  Index  Multiplied  by 
Population 

Six  comments  were  received  on  this 
factor.  Most  indicated  the  per  capita 
income  was  not  a  direct  or  a  complete 
measure  of  fiscal  incapacity.  They 
recommended  that  the  Department  use 
more  direct  measures,  such  as  real 
estate  taxes  or  taxes  relative  to  income, 
or  the  tax  burden  for  families  and 
businesses  or  the  representative  tax 
system  (as  developed  by  the  Advisory 
Council  on  Intergovernmental 
Relations). 

This  factor  is  computed  by  multiplying 
the  population  of  a  jurisdiction  by  the 
ratio  of  a  national  adjusted  per  capita 
income  over  a  jurisdiction's  adjusted  per 
capita  income.  The  per  capita  income  is 
adjusted  by  subtracting  from  both  the 
national  and  the  jurisdiction's  per  capita 
income  the  per  capita  income  for  a 
three-person  family  at  the  poverty  level. 
This  factor  is  weighted  at  10  percent.  A 
jurisdiction's  share  of  funds  on  this 
factor  is  greater  than  its  share  of  the 
population  to  the  extent  its  per  capita 
income  falls  below  the  national  average. 

The  adjustment  which  subtracts  the 
per  capita  income  for  a  three-person 
family  causes  the  factor  to  be  targeted 
more  to  need.  Thus,  the  adjustment 
causes  the  ratio  for  high  per  capita 
income  jurisdictions  to  be  farther  apart 
from  the  ratio  for  jurisdictions  with  low 
per  capita  income  than  if  no  adjustment 
were  made. 

As  noted  in  response  to  other 
conmients,  this  factor  is  conceived  as 
being  used  in  conjunction  with  the 
poverty  factor  to  identify  jurisdictions 
that  lack  fiscal  capacity.  Poverty  is 
related  to  the  fiscal  burden  that 
communities  must  support  and  per 
capita  income  represents  the  economic 
well-being  of  jurisdictions.  While 
neither  measure  directiy  represents 
fiscal  incapacity,  a  study  conducted  for 
the  Department  indicates  that  these 
variables  do  serve  as  proxies  for  other 


partially-available  data  that  directly 
reflect  fiscal  incapacity. 

The  per  capita  incoote  data  are 
generally  available  in  1967  estimates  for 
all  jxirisdictions.  These  data  were 
previously  a  part  of  the  revenue  sharing 
formula.  "The  data  recommended  in 
comments  do  not  exist  for  all 
jurisdictions  from  a  standard  source  and 
have  not  undergone  thorough  testing  to 
analyze  their  effects  in  this  formula.  In 
the  study  of  the  1900  census  data,  the 
Department  will  review  the  suggestion 
made  in  the  comments  to  determine 
whether  there  are  options  that  would 
better  represent  fiscal  incapmuty. 

Section  9Z51    Allocation  of  Funds — 
New  Construction 

Fifteen  comments  supported  the  view 
that  HUD  should  be  more  hbeiEd  in 
allowing  appeals  for  new  constructioa 
eligibility.  Some  believed  that  all 
jurisdictions,  regardless  of  size,  should 
be  allowed  to  appeal  by  presenting  to 
HUD  objective  data  on  rental  housing 
market  conditions.  Other  commenters 
believed  HUD  should  allow  states  to 
make  this  decision  on  eligibility  based 
on  the  CHAS  and  local  needs  and 
opportunities. 

The  Department  proposed  to  let  all 
jurisdictions  appeal  based  on  errors  in 
data  used  for  eligibility,  but  only  small 
jurisdictions  (with  populations  under 
25,000)  could  appeal  based  on 
alternative  data  on  local  market 
conditions.  Given  the  limitations  of  the 
data  available  to  make  eligibility 
determinations  and  the  restriction  of  the 
system  which  limits  eligibility  to 
approximately  30  percent  of 
participating  jurisdictioos,  the 
Department  agrees  with  the  commenters 
who  recommended  changing  the  appeals 
process  to  allow  all  jurisdictions  to 
appeeil,  based  on  objective  local  data 
reflecting  local  market  conditions.  The 
statute  requires  the  Department  to  make 
determinations  and  to  provide 
opportunity  for  appeals.  Therefore,  the 
regulation  could  not  allow  states  to 
make  this  decision. 

One  comment  indicated  that  the 
rental  housing  production  formula  relies 
too  heavily  on  1980  data  and  that 
vacancy  rates  and  turnover  rates  are 
now  dramatically  different  in  many 
areas.  The  coramenter  recommended 
that  more  current  estimates  of  market 
conditions  be  used  in  allocating  rental 
housing  production  funds. 

While  the  Department  has  agreed  to 
use  more  current  estimates  in  the 
appeals  process,  it  cannot  use  local  data 
in  the  eligibility  system.  The  statute 
requires  the  use  oJF  standard  data.  The 
data  from  the  1980  census  are  the  only 


data  available  to  make  eligibility 
determinations  for  all  furisdictions. 

Furthermore,  the  Department  has 
constructed  the  eligibility  system  to 
reduce  the  need  for  cnrrent  data.  The 
new  construction  criteria  compare  a 
jurisdiction's  values  against  a  common 
threshold  and  thai  require  that  only  a 
limited  number  of  thresholds  be  met 
Thus,  the  precise  value  does  not  matt«° 
as  long  as  a  community  is  above 
average  on  at  least  three  diresholds. 

One  comment  recommended  a  new 
criterion  be  added  to  more  directly 
measure  the  relationship  between  high 
rehabilitation  cost  and  the  cost  of  new 
construction.  Two  comments 
recommended  limiting  the  low  vacancy 
and  low  tximover  factors  to  units  that 
rent  at  below  Fair  Market  Rent  levels. 
Two  comments  recommended  revising 
the  factor  which  specifies  one  of  four 
problems  to  specify  separately  the 
various  problems.  Other  comments 
recommended  re-weighting  or 
eliminating  other  factors  which  were 
seen  to  be  less  helpful. 

The  factors  the  Department  could 
propose  were  limited  by  the  availability 
of  standard  data  for  all  jurisdictions. 
The  factors  are  reasonable  choices 
based  on  the  statutory  criteria.  When 
1990  census  data  are  examined  in  order 
to  analyze  alternatives  for  the  HOME 
formula,  the  Department  will  also 
examine  alternatives  for  the  new 
construction  formula. 

Eight  comments  favored  expanding 
the  number  of  commanities  eligible  to 
use  HOME  funds  for  new  constrection, 
since  the  statute  authorizes  the 
Secretary  to  qualify  at  least  30  percent 
of  communities  for  the  new  construction 
list.  This  minimum  should  not  be  treated 
as  a  maximum.  Comments  suggested 
that  the  recommended  expansion  could 
be  achieved  by  eliminating  the 
requirement  lot  the  composite  criterion, 
or  by  eliminating  the  requirement  that 
jurisdictions  pass  three  of  five  tests. 

The  Department  believes  that  the 
need  for  new  construction  is  not  as 
prevalent  as  the  need  for  rehabilitation, 
and  that  it  is  appropriate  to  limit 
eligibility  so  that  it  does  not 
substantially  exceed  30  percent  of  the 
jurisdictions.  Furthermore,  by 
liberalizing  the  appeals  process,  tight 
market  areas  that  are  not  identified  by 
the  eligibility  system  can  be  added  to 
the  Ust. 

Two  comments  disagreed  with  HUD's 
proposal  to  allocate  80  percent  of  the 
rental  housing  production  set-aside  to 
localities  and  20  percent  to  states.  These 
commenters  stated  that  HUD  should 
apply  the  rental  housing  production 
forratila  to  states  and  kicahties  in  the 


60/40  percent  spbt  that  the  basic  HOME 
formula  uses. 

The  Department  proposed  the  80/20 
percent  split  for  the  rental  production 
formula  because  the  level  of  need  for 
new  cons  traction  is  proportionally 
stronger  in  metropolitan  cities  and 
urban  counties  under  the  new 
construction  formula  than  for  the  HOME 
basic  formula  funding.  Under  funding 
levels  of  fuD  authorization,  the  level  of 
need  (as  measured  by  formula  factors) 
for  participating  metropolitan  cities  and 
urban  counties  is  approximately  60 
percent  under  HOME  and  80  percent 
under  new  constructioa 

A  community  development  agency 
and  a  public  interest  group 
recommended  that  the  fonnula  for 
determining  areas  that  should  receive  a 
rental  housing  production  set-aside 
should  include  a  factor  for 
homeownership.  The  CDA  also  stated 
that  a  difficulty  thron^out  the  program 
is  the  link  between  the  CHAS,  that  may 
establish  homeownership  as  a  primary 
goal  throughout  the  state  (particularly  in 
rural  areas),  and  the  ladc  of  opportunity 
within  the  HOME  Program  to  use  funds 
for  homeownership. 

The  set-aside  is  for  rental  bousing 
production.  The  Department  believes  it 
is  not  appropriate  for  the  fonnula  to 
include  a  factor  for  homeownership.  In 
addition,  although  homeownership  i?  an 
eligible  use  of  HOME  funds,  the  HOME 
Program  is  designed  prioaarily  to  expaxKl 
the  supply  of  affordable  rental  housing, 
largely  through  rehabilitation. 

Subpart  C— Participating  Jurisdictions 

Section  92.101    Consortia 

There  were  five  comments  received 
on  this  section.  The  commenters  sought 
advice  on  how  and  when  a  consortium 
should  be  formed.  The  Department  has 
prepared  and  published  separate 
guidance  on  this  issue  in  the  Federal 
Register.  (56  FR  34004.  July  25. 1991.  See 
also  extension  of  time  for  responses 
published  on  )uly  31, 1901. 56  FR  36163.) 

In  the  interim  mle.  the  Department  is 
requiring  that  the  term  of  the  consortium 
be  for  tlu^e  years,  to  demonstrate 
serious  intent  and  to  curtail  an  "in  and 
out"  approach  to  funding.  Jurisdictions 
may  join  a  consortium  during  the  three- 
year  period:  however,  none  will  be 
allowed  to  drop  out.  If  the  consortium 
contains  an  urban  cotmty,  the  period  of 
qualification  of  the  consortium  will  be 
coterminous  with  tbe  period  of 
qualification  of  the  urban  county. 
Therefore,  the  period  of  qualification 
may  be  less  than  three  years  if  the 
coDsortiom  cootainnig  tiie  urban  county 
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is  in  the  second  or  third  year  of  its  urban 
county  agreement. 

The  Department  is  considering 
whether  or  not  to  require,  in  the  final 
rule,  each  consortium  to  contain  either  a 
metropolitan  city  or  urban  county,  or 
otherwise  to  limit  the  size  of  consortia. 
The  Department  is  concerned  that 
consortia  have  sufficient  administrative 
capacity  to  administer  the  HOME 
Program.  There  also  is  concern  about 
very  large,  e.g.,  multicounty  consortia, 
and  the  effect  of  such  large  consortia  on 
the  HOME  formula.  Public  comment  is 
specifically  invited  on  these  issues. 


Section  92.102 
Amount 


Participation  Threshold 


Nine  comments  were  received. 

Four  commenters  suggested  that  to 
make  up  any  shortfall  of  funds  to  reach 
the  $750,000  threshold,  CDBG,  as  well  as 
other  federal  funds  should  be  permitted. 

One  commenter,  a  local  government 
that  participates  in  the  Rental 
Rehabilitation  Program  through  a  state 
program,  suggested  that  states  be 
required  to  allocate  HOME  funds  to  it 
and  other  communities  at  a  level 
proportionate  to  that  currently  used  for 
Rental  Rehabilitation  Program  funds. 

One  commenter  stated  that  states 
should  not  be  permitted  to  transfer  new 
construction  set-aside  funds  to  non- 
eiigible  communities,  as  the  regulation 
seems  to  permit. 

One  commenter  requested 
clarification  concerning  whether  state 
and  local  contributions  to  meet  the 
threshold  requirements  would  be 
'.onsidered  matching  funds. 

One  commenter  suggested  that  states 
may  not  be  willing  to  provide  funds  to 
meet  the  threshold,  since  the  states 
would  receive  the  funds  if  a  local 
jurisdiction  could  not  fund  the  shortfall. 
The  commenter  requested  that  HUD 
develop  guidelines  that  would  provide 
incentives  to  states  to  provide  those 
funds. 

With  regard  to  making  up  the  shortfall 
of  funds  to  reach  the  $750,000  threshold, 
the  statute  requires  that  state  or  local 
funds  mu.st  be  provided,  which  would 
exclude  CDBG  or  other  federal  funds.  It 
is  the  Department's  hope  that  state  and 
local  governments  will  coordinate  their 
resources  to  the  best  advantage, 
allowing  all  eligible  jurisdictions  to 
participate.  The  Department  cannot 
dictate  that  states  provide  HOME  funds 
to  local  jurisdictions,  or  specify  a  level 
of  resources  to  be  provided  to  local 
governments.  Since  meeting  the 
threshold  is  a  one-time  eligibility 
requirement,  it  is  anticipated  that  states 
voluntarily  will  provide  HOME  funds  to 
local  jurisdictions  to  meet  this 
requirement.  States  may  transfer  rental 


housing  production  set-aside  funds  to 
any  jurisdiction;  however,  only 
jurisdictions  eligible  for  new 
construction,  based  on  a  list  to  be 
published  by  the  Department,  may  use 
the  funds  for  new  construction. 
Jurisdictions  not  on  the  new 
construction  Ust  would  have  to  use  the 
rental  housing  production  set-aside 
funds  for  substantial  rehabilitation. 
Funds  provided  to  make  up  the  shortfall 
cannot  be  counted  as  a  matching 
contribution. 

Section  92.106    Revocation  of 
Designation 

Two  comments  were  received. 

One  commenter  expressed  concern 
that  revocation  of  designation  as  a 
participating  jurisdiction  should  be 
determined  on  annual  appropriations, 
and  not  on  an  unchanging  dollar  figure. 

One  commenter  suggested  that 
specific  expectations  be  developed, 
detailing  what  constitutes  "unwilling  or 
unable"  to  carry  out  the  program,  in 
order  that  participating  jurisdictions  will 
know  how  this  will  be  measured. 

The  revocation  funding  levels  are 
established  by  statute,  but  the  authority 
to  revoke  the  designation  is  permissive, 
not  /mandatory.  Jurisdictions  falling 
below  the  $500,000  threshold  may  retain 
the  designation  even  when  they  do  not 
receive  funding.  (A  local  jurisdiction 
must  receive  at  least  $500,000  under  the 
formula  in  order  to  receive  an 
allocation.)  With  regard  to  revocation 
based  on  conduct  or  capacity,  the 
commenter  is  referred  to  S  92.551, 
corrective  and  remedial  actions. 

Subpart  D — Program  Descriptions 

Section  92.150    Submission  of  Program 
Description  and  Certifications 

There  were  18  public  comments  on 
this  subpart.  Three  commenters  objected 
to  the  background  discussion  of 
providing  HOME  funds  to  assist  as 
many  families  as  possible  and  not 
combining  assistance  to  deepen  subsidy 
for  a  few.  The  statement  was  seen  as 
federal  intrusion  into  state  and  local 
discretion,  and  as  counter  to  the  needs 
identified  in  the  CHAS. 

Three  commenters  requested  guidance 
on  the  combination  of  subsidies.  One 
commenter  indicated  that  the  language 
in  the  certification  would  suggest  a 
formal  request  for  proposals  and 
evaluation  of  all  proposals  before 
committing  any  HOME  funds  to  one 
project. 

With  regard  to  the  submission  of  the 
program  description,  six  commenters 
were  against  the  requirement,  citing 
duplication  of  CHAS  requirements, 
difficulty  of  preparation  in  45  days,  and 


the  need  to  update  as  changes  become 
necessary  and  get  HUD's  approval. 
Another  commenter  suggested  an  initial 
submission  with  yearly  updates. 
Clarification  was  also  requested  on  the 
contents  of  the  HOME  investment 
partnership  agreement. 

In  response  to  the  comments,  it  was 
not  the  Department's  intention  to 
second-guess  the  jurisdiction's  decision 
on  the  level  of  subsidy,  especially  when 
making  housing  affordable  to  very  low- 
income  families.  The  statement  in  the 
preamble  was  a  caution  about 
oversubsidizing  projects  and  a  reminder 
of  the  requirement  that  jurisdictions 
must  not  provide  more  subsidy  than  is 
required  when  combining  HOME  funds 
with  other  subsidies.  While  the 
Department  intends  to  provide  further 
guidance  on  the  combination  of 
subsidies,  participating  jurisdictions 
may  wish  to  look  at  the  Administrative 
Guidelines:  Limitations  on  Combining 
Other  Goverrunent  Assistance  With 
HUD  Housing  Assistance,  published  in 
the  April  9, 1991  Federal  Register,  Vol. 
56,  No.  68  and  guidance  currently 
employed  by  allocating  agencies  of  low- 
income  housing  tax  credits.  Participating 
jurisdictions  must  adopt  a  procedure  to 
evaluate  projects  when  combining 
HOME  funds  with  other  subsidies. 

With  regard  to  the  submission  of  the 
program  description,  the  Department 
has  decided  to  retain  this  requirement 
for  many  reasons.  First,  the  statute 
requires  participating  jurisdictions  to 
submit,  and  HUD  to  approve,  forms  of 
investment  to  be  used  by  the 
participating  jurisdictions  which  are  not 
listed  in  the  regulation,  as  well  as  the 
participating  jurisdictions'  guidelines  for 
resale  for  HOME  assistance  to  first-time 
homebuyers.  Second,  the  statute 
requires  participating  jurisdictions  to 
submit  certifications  to  HUD.  Third,  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  does  not  require  the 
level  of  detail  on  the  HOME  Program 
that  the  Department  needs  to  make 
judgments  concerning  whether  HOME 
funds  are  being  used  in  a  maimer 
consistent  with  the  jurisdiction's  CHAS. 

With  reference  to  changes  during  the 
year,  a  participating  jurisdiction  is  not 
required  to  submit  amendments  to  the 
Department,  but  simply  to  note  the 
changes  (other  than  those  HUD  is 
statutorily  required  to  approve)  in  its 
program  description  file.  If  the  changes 
will  continue  for  future  allocations,  the 
changes  would  be  incorporated  in  the 
next  annual  submission. 

Forty-five  days  does  not  appear  to 
present  a  problem  in  the  development  ot 
a  program  description,  based  on  past 
program  experience.  The  HOME 
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the  need  to  update  as  changes  become 
necessary  and  get  HUD's  approval. 
Another  commenter  suggested  an  initial 
submission  with  yearly  updates. 
Clarification  was  also  requested  on  the 
contents  of  the  HOME  investment 
partnership  agreement. 

In  response  to  the  comments,  it  was 
not  the  Department's  intention  to 
second-guess  the  jurisdiction's  decision 
on  the  level  of  subsidy,  especially  when 
making  housing  affordable  to  very  low- 
income  families.  The  statement  in  the 
preamble  was  a  caution  about 
oversubsidizing  projects  and  a  reminder 
of  the  requirement  that  jurisdictions 
must  not  provide  more  subsidy  than  is 
required  when  combining  HOME  funds 
with  other  subsidies.  While  the 
Department  intends  to  provide  further 
guidance  on  the  combination  of 
subsidies,  participating  jurisdictions 
may  wish  to  look  at  the  Administrative 
Guidelines:  Limitations  on  Combining 
Other  Government  Assistance  With 
HUD  Housing  Assistance,  published  in 
the  April  9, 1991  Federal  Register,  Vol. 
56,  No.  68  and  guidance  currently 
employed  by  allocating  agencies  of  low- 
income  housing  tax  credits.  Participating 
jurisdictions  must  adopt  a  procedure  to 
evaluate  projects  when  combining 
HOME  funds  with  other  subsidies. 

With  regard  to  the  submission  of  the 
program  description,  the  Department 
has  decided  to  retain  this  requirement 
for  many  reasons.  First,  the  statute 
requires  participating  jurisdictions  to 
submit  and  HUD  to  approve,  forms  of 
investment  to  be  used  by  the 
participating  jiuisdictions  which  are  not 
listed  in  the  regulation,  as  well  as  the 
participating  jurisdictions'  guidelines  for 
resale  for  HOME  assistance  to  first-time 
homebuyers.  Second,  the  statute 
requires  participating  jurisdictions  to 
submit  certifications  to  HUD.  Third,  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  does  not  require  the 
level  of  detail  on  the  HOME  Program 
that  the  Department  needs  to  make 
judgments  concerning  whether  HOME 
funds  are  being  used  in  a  manner 
consistent  with  the  jurisdiction's  CHAS. 

With  reference  to  changes  during  the 
year,  a  participating  jurisdiction  is  not 
required  to  submit  amendments  to  the 
Department,  but  simply  to  note  the 
changes  (other  than  those  HUD  is 
statutorily  required  to  approve)  in  its 
program  description  file.  If  the  changes 
will  continue  for  futiue  allocations,  the 
changes  would  be  incorporated  in  the 
next  annual  submission. 

Forty-five  days  does  not  appear  to 
present  a  problem  in  the  development  ot 
a  program  description,  based  on  past 
program  experience.  The  HOME 


investment  partnership  agreement  will 
be  similar  to  the  grant  agreements  that 
the  Department  has  used  for  the  CDBG 
and  Rental  Rehabilitation  Programs. 

The  rule  has  been  revised  to  clarify 
that  a  formal  request  for  proposals  is  not 
required  in  the  selection  of  proposals  for 
HOME  funds. 

Section  92.200    Public-Private 
Partnership 

Two  public  comments  were  received 
on  this  section.  One  conunenter  restated 
the  housing  authority's  right  to  be 
involved  in  the  implementation  of  a 
jurisdiction's  CHAS,  but  asserted  that 
there  were  no  incentives,  and  perhaps 
some  disincentives.  The  second 
commenter  believed  that  the  nonprofit 
sector  should  be  the  primary  developer 
of  affordable  housing,  and  that 
nonprofits  and  local  governments  should 
control  the  real  estate  to  ensure 
affordability      ">erpetuity. 

No  specific  rule  changes  were 
suggested,  and  the  Department  has 
made  no  changes  in  this  section. 

Section  92.201 
Assistance 


Distribution  of 


Five  public  comments  were  received 
on  this  section.  One  commenter  was 
concerned  that  the  requirement  that 
"each  participating  jurisdiction  must, 
insofar  as  is  feasible,  distribute  HOME 
funds  geographically  within  its 
boundaries  and  among  different 
categories  of  housing  need"  will  be 
strictly  applied  and  would  penalize  a 
jurisdiction  that  is  using  other  funds  to 
meet  its  housing  needs.  HUD  was  asked 
to  define  its  standards  for  determining 
what  would  constitute  a 
disproportionate  level  of  assistance  for 
any  one  housing  need. 

One  commenter  argued  that  states 
should  be  required  to  consider  local 
CHASs  when  considering  projects  in 
their  areas.  One  urban  county 
commenter  also  wanted  clarification 
whether  S  92.201(a]  restricted  the 
expenditxire  of  HOME  funds  solely  to 
the  boundaries  of  the  jurisdiction.  The 
commenter  favored  a  county-wide 
approach. 

A  commenting  state  government  felt 
that  while  the  funds  were  distributed  by 
the  state  based  on  objective  data,  the 
state  should  be  guided  by  its  CHAS  and 
its  own  discretion.  The  commenter 
wanted  to  encourage  wealthier 
communities  to  embrace  affordable 
housing  projects. 

Another  commenter,  on  behalf  of 
states,  requested  that  the  Department 
allow  states  to  interpret  "need"  to 
include  the  necessity  of  enriching  other 
areas  of  the  state  beyond  those  most  in 
need — pointing  out  the  benefit  of 


developing  housing  that  would  provide 
greater  choice  for  residents. 

Another  state  commenter  suggested 
adding  "insofar  as  is  feasible"  to 
paragraph  (b),  state  distribution  of 
resources,  as  well  as  substituting 
"nonmetropolitan"  for  "rural",  because 
identification  of  rural  need  is  not 
required  by  the  CHAS  rule  or  defined  in 
the  HOME  rule. 

The  Department  will  take  into  account 
the  distribution  of  HOME  funds  in 
conjunction  with  other  resources  in 
evaluating  consistency  with  the 
priorities  established  in  a  jurisdiction's 
housing  strategy.  An  evaluation  of 
consistency  vsrith  a  state  or  local  housing 
strategy  must  be  done  over  time.  It  is 
certainly  possible  that  a  state  could 
distribute  resources  equitably  to  all 
areas  of  the  state,  over  time.  The 
language  on  the  distribution  of  state 
resources  parallels  the  language  of  the 
statute  and  has  not  been  changed.  With 
regard  to  the  use  of  funds  within  the 
jurisdiction's  boundaries,  the  rule 
applies  to  urban  counties  and  limits  the 
use  of  funds  in  local  governments 
participating  in  the  urban  county. 

Section  92.202    Site  and  Neighborhood 
Standards 

Two  public  comments  were  received 
on  this  section.  One  commenter 
contended  that  because  of  its  unique 
population  characteristics  and  unusually 
high  land  costs,  the  language  should  be 
modified  to  allow  some  flexibility. 
Another  commenter  claimed  that  the 
requirement  would  create  additional 
paperwork  and  that  any  jurisdiction 
certified  by  HUD  to  meet  FHA's  local 
area  certification  process  should  be 
assumed  to  meet  HUD's  siting  policy. 

The  Department  has  retained  this 
requirement  and  believes  that  there  is 
sufficient  flexibility  in  the  process  to 
accommodate  the  concerns  raised  by 
the  commenters.  FHA's  local  area 
certification  process  applies  only  to 
single  family  subdivisions  and  does  not 
meet  the  requirements  of  this  section. 

Section  92.203    Income  Determinations 

One  commenter  requested  that 
medical  expense  deductions,  currently 
not  allowed  under  24  CFR  part  813.  be 
allowed  for  households  with  children. 

While  the  Department  appreciates  the 
commenter's  concern,  the  suggested 
change  is  beyond  the  scope  of  this 
rulemaking  and  has  not  be  made. 

Section  92.204    Applicability  of 
Requirements  to  Entities  that  Receive  a 
Reallocation  of  HOME  Funds.  Other 
than  Participating  furisdictions 

Commenters  cited  the  absence  of 
matching  contribution  requirements  on 


reallocations — a  feature  that  may  cause 
the  unintended  result  of  states  declining 
participation  in  the  program  and 
allowing  reallocations  to  localities  that 
would  not  have  to  meet  the  matching 
contribution  requirements  of  the  state 
allocation.  The  commenters  requested 
that  this  disincentive  to  state 
participation  be  addressed  in  the  interim 
rule. 

In  not  requiring  matching  funds  for 
reallocations,  the  Department's  intention 
was  to  provide  additional  flexibility  on 
this  difficult  requirement  and  to  avoid  a 
disincentive  to  state  participation. 
States  are  major  participants  in  the 
HOME  Program,  with  40  percent  of 
HOME  funds  directed  to  states  to 
address  overall  housing  needs  within 
the  state,  both  in  rural  and  urban  areas. 
The  Department  has  not  changed  this 
section,  but  will  consider  the  experience 
of  states  in  the  period  between  an 
interim  and  final  rule  for  the  program, 
reserving  the  right  to  require  a  matching 
contribution  on  reallocated  funds  if 
states  do  not  participate  for  this  reason. 

While  supporting  reallocation  of 
funds,  another  commenter  suggested 
that  the  time  limits  on  committing  and 
expending  HOME  funds  must  take  into 
account  the  long  delays  inherent  in 
large,  multifamily  projects.  The  statute 
sets  out  specific  deadlines.  For  a  full 
discussion  of  these  deadlines,  see 
S  92.500.  HOME  Investment  Trust  Fund, 
below. 

Section  92.205    Eligible  Activities 

There  were  twelve  public  comments 
on  this  section.  There  were  several 
comments  requesting  clarification  on 
Departmental  policy.  Commenters  asked 
whether  a  conversion  is  new 
construction  or  rehabilitation,  whether 
assistance  to  first  time  homebuyers  is 
eligible,  whether  HOME  funds  can  be 
used  to  make  up  pool  insurance 
reserves,  and  whether  the  certificate  of 
occupancy  for  new  construction  must  be 
residential. 

One  commenter  suggested  that 
acquisition  of  vacant  land  and 
demolition  should  not  be  limited  to  a 
particular  affordable  housing  project. 
Instead,  jurisdictions  should  be  allowed 
to  take  advantage  of  particularly 
depressed  market  conditions.  Another 
commenter  indicated  that  allowing 
acquisition  of  vacant  land  but  requiring 
commitment  of  construction  funds 
within  90  days  is  not  realistic.  Twelve  to 
18  months  would  be  preferable.  The 
Department  was  criticized  for 
characterizing  acquisition  of  recently 
constructed,  bank-owned  real  estate, 
and  other  distressed  properties  wi'Jiout 
a  certificate  of  occupancy,  as  new 
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construction.  Prohibiting  turnkey 
projects  would  avoid  abuses  of  the  new 
construction  limitations.  Another 
commenter  suggested  that  a  certificate 
of  occupancy  as  an  indicator  of  new 
construction  may  not  be  applicable  to 
all  jurisdictions.  The  commenter 
suggested  a  substitute  defmition  that 
covered  housing  completed  within  one 
year  of  commitment  of  funds  and  not 
previously  occupied. 

Several  commenters  recommended 
funding  of  operating  reserves  or  project- 
based  assistance  for  rental  properties. 

Two  commenters  objected  to  the 
requirement  that  the  HOME  funds  must 
be  repaid  if  a  project  is  terminated 
before  completion,  while  a  third 
commenter  suggested  that  this  policy  be 
made  clearer  in  the  regulation. 

The  Department  has  reviewed  all 
these  comments  carefully,  noting  in 
certain  instances  that  inadequate 
information  was  provided  to  determine 
whether  an  activity  was  eligible  or  not. 
Conversion  of  a  building  would  be 
viewed  as  rehabilitation  unless  units 
were  being  constructed  outside  the 
existing  structure.  Clearly,  assistance  to 
first  time  homebuyers  is  ebgible  and  has 
been  added  to  the  list  of  eligible 
activities.  Certificates  of  occupancy 
should  be  for  residential  structures. 
Acquisition  and  demolition  must  be 
done  in  connection  with  a  specific 
affordable  housing  project  assisted 
under  this  part.  Tlie  Department  has 
addressed  the  definition  of  commitment 
in  S  92.^  by  extending  the  period 
between  commitment  and  construction 
to  six  months.  In  distinguishing  between 
new  construction  and  existing  housing, 
the  Department  suggested  the  use  of  a 
certificate  of  occupancy  and  will  accept 
other  analogous  documents.  Hie 
Department  has  determined  that  an 
initial  operating  deficit  reserve  can  be 
an  eligible  soft  cost. 

With  regard  to  allowing  reserves  for 
replacements  or  project-based  tenant 
assistance  as  eligible  activities,  the 
Department  has  determined  that 
although  these  costs  are  inappropriate 
for  HOME  funding,  they  may  be  funded 
with  matching  funds. 

In  response  to  the  requirement  that 
HOME  funds  be  repaid  if  the  project  is 
terminated  before  completion,  the 
Department  believes  that  production  of 
affordable  housing  is  paramount,  and 
that  jurisdictions  must  evaluate  projects 
and  choose  those  which  are  most  likely 
to  meet  that  objective.  However,  the 
Department  is  relaxing  this  standard  as 
it  applies  to  loans  under  $  92.301, 
project-specific  assistance  to  community 
housing  development  organixations. 
Sections  82.301(a](3)  and  e2.301(bK3) 
permit  the  jurisdictions  to  waive 


repayment  of  the  loans  if  there  are 
impediments  to  project  development 
that  the  participating  jurisdiction 
determines  are  reasonably  beyond  the 
control  of  the  borrower. 

Section  92.206   Eligible  Costs 

There  were  ten  public  comments, 
among  which  two  commenters 
supported  (as  those  in  the  previous 
section)  the  inclusion  of  iHt))ect-based 
rental  assistance  and  operating  reserves 
up  to  2  percent  of  the  total  development 
cost  as  eligible  costs  under  HOME. 

One  commenter  stated  that 
development  soft  costs  should  be  an 
allowable  reimbursable  expense  out  of 
HOME  funds.  (The  commenter  did  not 
understand  that  they  were.)  Another 
commenter  recommended  that 
nonprofits  should  be  able  to  use  HOME 
funds  for  development  fees  for  the 
nonprofit.  Also  the  costs  of  educating 
tenants  about  the  work  involved  in 
managing  or  owning  a  rental  project  (or 
converting  it  to  co-op)  should  be  eligible. 

It  was  reconunended  by  two 
commenters  that  the  regulation  expand 
eligible  cost  to  include  holding  costs, 
environmental  studies,  utility 
connections,  counseling,  impact  fees, 
audits,  replacement  reserves,  and  staff 
time  and  travel  directly  relating  to 
supervising  or  managing  HOME  activity. 

One  commenter  also  asked  whether 
HUD  will  set  limits  on  builders  and 
developers  fees,  or  whether  the 
participating  jurisdiction  could  exercise 
discretion. 

In  response  to  the  comments, 
developer's  fees  within  customary  and 
reasonable  limits  are  permitted  and 
would  certainly  be  permitted  for  all 
developers,  whether  for-profit  or 
nonprofit  With  the  exceptions  of  utility 
connections,  counseling  related  to 
informational  service  (such  as 
affirmative  marketing  and  fair  housing 
as  described  in  paragraph  (b)(3)  of  this 
section),  and  project  specific  audits,  the 
Department  views  the  other  costs  as 
administrative  and  not  allowed  under 
the  statute. 


Section  92207 
Rehabilitation 


Preference  for 


Ten  public  comments  were  received 
on  this  section  and  all  opposed  the 
preference  for  rehabilitation 
determination  process.  Many 
commenters  believed  that  the 
determination  a  participating 
jurisdiction  must  make  as  a  requirement 
for  doing  new  construction  under 
neighborhood  revitalization  and  special 
needs  (namely,  that  (1)  rehabilitation  is 
not  the  most  cost-effective  way  to  meet 
housing  supply  needs  and  (2)  bousing 
needs  cannot  be  met  through 


rehabihtation  of  available  stock)  is  a 
restriction  specifically  prohibited  under 
law.  Another  commenter  suggested  that 
if  the  rehabihtation  preference  must 
apply  to  the  two  new  construction 
exceptions,  the  findings  under  |  92.207 
should  be  made,  not  in  the  context  of  the 
overall  housing  situation  in  the 
jurisdiction,  but  only  in  relation  to  the 
specific  new  construction  projects  that 
meet  the  criteria  of  9  92.209  and 
§  92.210. 

The  Department  agrees  with  the  last 
commenter  about  the  negative 
consequences  of  making  this  test 
jurisdiction-wide.  The  regulation  has 
been  revised  to  reserve  this  section  and 
apply  the  "preference  for  rehabilitation" 
test  specifically  to  new  construction  in 
the  neighborhood  revitalization  or 
special  needs  context  described  in 
99  92.209  and  92.210. 

One  commenter  argued  that  if  new 
construction  is  proposed  to  affirmatively 
implement  a  fair  housing  plan  or 
strategy,  a  jurisdiction  should  be  exempt 
from  the  rehabilitation  preference  and 
the  neighborhood  revitalization  factors. 
Such  a  plan  or  strategy  should  be 
justified  in  the  CHAS.  New  construction 
is  allowed  under  special  needs  to  further 
desegregation  or  racial  deconcentration 
of  housing  under  the  provisions  cited  in 
9  92.210. 

Another  commenter  requested  that  the 
Department  permit  the  public  to 
comment  on  the  Department's  guidance 
when  rehabilitation  is  not  the  most  cost 
effective  way  to  meet  housing  needs. 
Hw  Department  will  consider  this 
recommendation. 

Section  92.206    New  Constniction: 
General 

There  were  four  public  comments  on 
this  section.  Three  objected  to  the 
applicabiUty  of  the  "preference  for 
rehabilitation"  test  stating  that  it  made 
new  construction  in  a  particular 
neighborhood  impossible  because  the 
city  could  not  meet  a  dty-wide  test  The 
Department  agrees,  and  has  revised  the 
rule  to  apply  the  preference  for 
rehabilitation  test  within  the 
neighborhood. 

A  commenter  objected  to  having  to 
prove  that  51  percent  of  funds  has  been 
spent  on  housing  rehabilitation  in 
neighborhood  revitalization  areas.  One 
commenter  beUeved  that  the  restriction 
on  new  constniction  may  create  a  lack 
of  consistency  between  bousing  needs 
identified  in  CHAS  and  the  use  of 
HOME  funds,  especially  in  rural  areas 
where  owner-occupied  housing  is 
infeasible  for  rehabilitation.  Tbe 
conunenter  felt  that  the  situation  was 
worsened  by  not  considering 
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rehabilitation  of  available  stock)  is  a 
restriction  specifically  prohibited  under 
law.  Another  commenter  suggested  thai 
if  the  rehabiUtation  preference  must 
apply  to  the  two  new  construction 
exceptions,  the  flndings  under  \  %Z.'iSn 
should  be  made,  not  in  the  context  of  the 
overall  housing  situation  in  the 
jurisdiction,  but  only  in  relation  to  the 
specific  new  construction  projects  that 
meet  the  criteria  of  9  92.209  and 
9  92.210. 

The  Department  agrees  with  the  last 
commenter  about  the  negative 
consequences  of  making  this  test 
jurisdiction-wide.  The  regulation  has 
been  revised  to  reserve  this  section  and 
apply  the  "preference  for  rehabilitation" 
test  specifically  to  new  construction  in 
the  neighborhood  revitalization  or 
special  needs  context  described  in 
99  92.209  and  92.210. 

One  commenter  argued  that  if  new 
construction  is  proposed  to  affirmatively 
implement  a  fair  housing  plan  or 
strategy,  a  jurisdiction  should  be  exempt 
from  the  rehabilitation  preference  and 
the  neighborhood  revitalization  factors. 
Such  a  plan  or  strategy  should  be 
justified  in  the  CHAS.  New  omstruction 
is  allowed  under  special  needs  to  further 
desegregation  or  racial  deconcentration 
of  housing  under  the  provisions  cited  in 
992^0. 

Another  commenter  requested  that  Ae 
Department  permit  the  public  to 
comment  on  the  Department's  guidance 
when  rehabilitation  is  not  the  most  cost 
effective  way  to  meet  housing  needs. 
The  Department  will  consider  this 
recommendation. 

Section  92.208    New  Construction: 
General 

There  were  four  pubUc  comments  on 
this  section.  Three  objected  to  the 
applicability  of  the  "preference  for 
rehabilitation"  test,  stating  that  it  made 
new  construction  in  a  particular 
neighborhood  impossible  because  the 
city  could  not  meet  a  dty-wide  test  The 
Department  agrees,  and  has  revised  the 
rule  to  apply  the  preference  for 
rehabilitation  test  within  the 
neighborhood. 

A  commenter  objected  to  having  to 
prove  that  51  percent  of  funds  has  been 
spent  on  housing  rehabilitation  in 
neighborhood  revitalization  areas.  One 
commenter  beUeved  that  the  restriction 
on  new  construction  may  create  a  lack 
of  consistency  between  bousing  needs 
identified  in  CHAS  and  the  use  of 
HOME  funds,  especially  in  rural  areas 
where  owner-occu|Med  housing  is 
infeasible  for  rehabiUtation.  The 
commenter  felt  that  the  situation  was 
worsened  by  not  considering 


homeownership  in  the  new  construction 
formula. 

The  Department  does  not  agree  with 
the  comments,  and  the  interim  rule 
leaves  these  features  unchanged. 


Section  92.209 
Revitalization 


Neighborhood 


There  were  15  public  comments  on 
this  section,  the  majority  of  which  felt, 
as  those  in  the  previous  section,  that  the 
Department  was  unnecessarily  making 
new  construction  difficult. 

Eight  commenters  were  opposed  to 
the  addition  of  the  51  percent  criterion 
as  a  way  to  demonstrate  emphasis  on 
rehabilitation  in  a  neighborhood 
revitalization  area.  The  test  was  cited  as 
too  infiexible  and  unnecessary, 
especially  in  view  of  the  higher 
matching  contribution  requirement  for 
new  construction.  Two  suggestions  were 
made:  (1)  That  a  jurisdiction  file  a 
narrative  on  its  revitalization  plan  with 
a  focus  on  its  rehabilitation  activities;  or 
(2)  that  jurisdictions  provide  a 
certification  that  51  percent  of  funds  will 
be  spent  on  non-new  construction 
activity.  Another  commenter  was 
concerned  that  only  HOME  funds  would 
be  counted  to  meet  the  51  percent 
standard. 

Alaska  found  the  neighborhood 
definition  and  neighborhood 
revitalization  requirements  meaningless 
in  its  state  context  and  wants  to  be  able 
to  do  new  construction  in  any  part  of  the 
state. 

Another  commenter  beheved  that  new 
construction  should  be  allowed  in  a 
neighborhood  revitalization  area  as  part 
of  a  strategy  to  integrate  a  neighborhood 
economically. 

Two  commenters  asserted  that  the 
requirement  that  new  construction  in  a 
revitalization  area  must  be  produced  by 
a  CHDO  or  a  public  agency  was  too 
restrictive.  The  Department  was 
requested  to  support  a  statutory 
amendment  to  eliminate  this  or  to  add 
nonprofits. 

There  was  a  concern  that  a 
neighborhood  had  to  be  officially 
designated  in  order  to  qualify  under 
neighborhood  revitahzation.  The 
commenter  wanted  any  neighborhood 
targeted  in  the  CHAS  to  qualify. 

Concern  was  expressed  that  the 
definition  of  neighborhood  would 
preclude  designation  of  a  portion  of  a 
city  less  than  25,000  population  as  a 
neighborhood.  Another  commenter  felt 
that  this  would  disquahfy  a  city  under 
25.000  population  which  did  not  have  51 
percent  of  total  households  with 
incomes  less  than  80  percent.  The 
commenter  wanted  an  exception  made. 

The  Department  believes  that  the 
statutory  requirement  that  the 


neighborhood  revitalization  emphasize 
rehabilitation  requires  that  this 
emphasis  be  demonstrated.  Therefore, 
the  regulation  maintains  the  provision 
that  51  percent  of  all  funds  (not  just 
HOME  funds),  spent  by  the  jurisdiction 
on  the  neighborhood  revitalization 
program,  be  spent  on  rehabilitation  of 
substandard  housing. 

The  Department  agrees  with  Alaska 
that  the  definition  of  neighborhood  and 
the  requirements  of  this  section  are 
meaningless  in  its  state  context,  and 
suggests  that  local  governments  wishing 
to  do  new  construction  appeal  to  the 
Department  to  be  added  to  the  new 
construction  list.  Allowing  new 
construction  in  neighborhood 
revitalization  areas  to  integrate  a 
neighborhood  economically  is  not 
statutorily  recognized. 

The  Department  realizes  the  statute 
permits  only  community  housing 
development  organizations  and  public 
agencies  to  do  new  construction  in 
re\italization  areas,  and  will  consider 
proposing  a  technical  amendment  on 
this  provision. 

With  regard  to  officially  designating  a 
neighborhood  revitalization  area,  the 
regulation  is  permissive  and  includes 
any  neighborhood  "designated  in 
comprehensive  plans,  ordinances  or 
other  local  documents,"  and  could 
certainly  include  a  neighborhood 
designated  in  the  jurisdiction's  housing 
strategy.  A  jurisdiction  of  less  than 
25,000  population  may  designate  a 
smaller  portion  of  its  community  as  a 
neighborhood.  The  regulation  has  been 
revised  to  clarify  this  point. 

Section  92.210    New  Construction: 
Special  Needs 

There  were  twelve  pubUc  comments 
on  this  section,  the  majority  of  which 
suggested  additional  categories  of 
special  need. 

A  commenter  objected  to  the  rule's 
use  in  this  section  of  "five  or  more 
persons"  as  the  measure  of  "large 
families."  The  Department  has  used 
"five  or  more  persons"  to  conform  to  the 
definition  of  "large  family"  in  the  CHAS 
rule  (see  24  CFR  91.5.  published  at  56  FR 
4480,  4488,  February  4, 1991). 

Commenters  suggested  that  the 
special  needs  categories  should  be 
expanded  to  include  housing  for  (1) 
Homeless  persons;  (2)  persons  with 
disabilities,  including  persons  with 
AIDS  or  those  testing  HIV-positive;  (3) 
single  parents  with  children  of  both 
sexes  requiring  three  or  more  bedroom 
units;  (4)  extreme  nu°al  conditions;  and 
(5)  frail  elderly. 

The  Department  is  not  expanding  the 
list  under  special  needs  at  this  time.  The 
Department  believes  that  there  are  other 


HUD  programs  to  address  the  needs  of 
the  homeless  and  the  elderly,  e.g.,  the 
McKinney  Act  programs,  HOPE  for 
Elderly  Independence,  and  Section  202 
Supportive  Housing  for  the  Elderly.  With 
regard  to  three  or  more  bedroom  units 
for  families  with  children  of  both  sexes, 
the  statute  was  clear  that  large  families 
receive  a  priority.  While  construction  of 
large  family  units  would  be  justified 
based  on  the  needs  identified  in  a 
jurisdiction's  housing  strategy, 
occupancy  would  not  have  to  be  limited 
to  families  of  five  or  more. 

Section  92.211    Tenant-Based  Rental 
Assistance 

Four  commenters  wanted  to  drop  the 
requirement  to  use  the  PHA  waitiiig  list. 
One  commenter  supported  the 
requirement.  This  requirement  is 
statutory.  Further,  there  is  a  PHA 
waiting  Ust  at  the  county,  regional  or 
state  level  which  can  be  used. 

Four  commenters  wanted  the  program 
to  allow  for  project-based  assistance. 
HUD  disagrees.  The  statute  clearly 
specified  a  tenant-based  program. 

Several  commenters  wanted  more 
clarity  in  the  lease  and  suggested 
adoption  of  a  model  lease.  HUD  does 
not  wish  to  prescribe  a  lease  because 
there  are  significant  differences  in  state 
and  local  law  that  make  such  a  lease 
difficult  to  implement. 

In  the  proposed  rule,  the  Department's 
requested  comment  on  whether  local 
privacy  acts  may  pose  an  obstacle  to  the 
flow  of  information  concerning  waiting 
list  information  between  jurisdictions 
and  PHAs.  One  commenter  expressed 
the  opinion  that  there  would  be  no 
privacy  act  violation  if  the  notice  of 
availability  of  the  HOME-funded  tenant- 
based  assistance  were  sent  by  the  PHA 
directly  to  the  family.  Another 
commenter  suggested  this  as  a  reason 
not  to  use  the  PHA  waiting  list.  Since 
use  of  the  PHA  Section  8  waiting  list  is 
statutory,  this  is  not  seen  as  a  problem. 
Another  commenter  suggested  an 
alternative  of  giving  the  PHA  right  of 
first  refusal.  The  lack  of  an  significant 
amount  of  comment  on  this  issue 
suggests  to  the  Department  that  local 
privacy  acts  would  permit  PHAs  to 
share  their  waiting  list  information  with 
the  jurisdiction  administering  the  HOME 
Program. 

On  the  comment  that  the  PHA  be  paid 
administrative  fees.  HUD  assumes  that 
appropriate  administrative  fees  (not  to 
exceed  those  already  established  for  the 
voucher  or  certificate  programs)  will  be 
included  in  any  contractual 
arrangement,  regardless  of  whether  the 
PHA  or  another  entity  manages  the 
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program.  However,  HOME  funds  cannot 
be  used  for  administrative  fees. 

One  conunenter  suggested  that  the 
language  in  this  section  be  modified  so 
diat  Jurisdictions  without  PHAs  could 
ha^e  a  tenant-based  program.  HUD 
believes  that  most,  if  not  all, 
participating  jurisdictions  will  have  a 
PHA.  If  this  is  not  the  case,  then  a 
higher-level  PHA — a  county  or  state 
PHA — is  generally  available. 

One  commenter  wanted  the  term  of 
the  lease  increased  to  48  months.  The 
24-month  lease  (with  extension  possible 
if  there  are  additional  funds)  is 
statutory. 

One  commenter  wanted  enforcement 
mechanisms  added  so  that  owners 
would  have  to  comply  with  Section  8 
HQS  rather  than  letting  contracts  lapse. 
The  enforcement  mechanism  is  the 
cessation  of  payments  and  the 
requirement  that  the  tenant  move  if  the 
owner  does  not  comply. 

Section  9Z212    REACH 

Two  pubHc  comments  were 
supportive  of  this  section.  HUD  »vill 
continue  to  provide  lists  of  properties  as 
they  become  available  to  jurisdictions 
and  nonprofit  organizations  that  submit 
a  request  to  the  Chief  Property  Officer  in 
the  local  HUD  Office.  (In  some 
instances,  a  state  would  need  to  request 
such  a  list  from  more  than  one  Field 
Office  having  jurisdiction  within  its 
boundaries.) 

The  Single  Family  Property 
Disposition  Homeless  Initiative, 
contained  in  24  CFR  part  291,  final  rule 
published  September  16. 1991,  at  56  FR 
46952  (making  final  an  interim  rule), 
gives  priority  consideration  for  the  lease 
or  purchase  of  HUD-owned  properties  to 
homeless  providers  for  a  10-day  period 
prior  to  public  offering.  Over  1700 
properties  have  been  leased,  and  300 
sold,  in  this  program.  Up  to  10  percent  of 
HUD's  inventory  is  available  for  this 
purpose. 

With  regard  to  establishing  fair 
market  value  for  HUD-owned 
properties,  the  Department  contracts  for 
single  family  appraisal  services  and 
uses  this  value  to  establish  HUD's 
listing  price.  Uniform  Standards  of 
Professional  Appraisal  Practice  are 
applied.  If  a  property  does  not  sell 
within  30  days  at  the  initial  appraised 
vahie,  the  Chief  Property  Officer  may 
adjust  the  asking  price.  Each  property  is 
re-analyzed  every  30  days. 

Nonprofit  organizations  and 
government  agencies  may  purchase 
properties  directly  from  die  HUD 
inventory  at  any  time  and  receive  a  10 
percent  discount  off  the  current  asking 
price.  This  discount  represents  the 
savings  to  HUD  where  brokerage 


services  are  not  used.  When  such 
transactions  oecui  before  the  property's 
public  offering,  no  greater  discount  is 
permissible  because  of  HUD's  obligation 
to  protect  the  value  of  the  mortgage 
insurance  fund. 

Section  92.214    Prohibited  Activities 

There  were  25  public  comments  on 
this  section,  21  of  which  opposed  the 
prohibition  on  operating  reserves,  while 
six  commenters  opposed  the  prohibition 
on  project-based  rental  assistance.  The 
understanding  of  operating  reserves 
varied  greatly,  with  one  commenter 
using  it  interchangeably  with  reserves 
for  replacement.  Many  saw  operating 
reserves  as  a  fund  available  during 
lease-up  to  guarantee  that  the  project 
met  its  obligations  before  full 
occupancy,  while  others  saw  it  as  a 
longer-term  capital  reserve  to  handle 
unanticipated  increases  in  operating 
costs.  The  reasons  to  allow  operating 
reserves  included  guaranteeing  very-low 
income  occupancy,  providing  a  cushion 
for  nonprofits,  allowing  states  working 
on  preservation  efforts  to  handle 
buildings  that  have  experienced 
severely  delayed  maintenance,  and  to 
secure  private  lender  participation.  It 
was  suggested  that  localities  be  made  to 
justify  why  operating  reserves  make 
more  sense  than  capital  lending  up- 
front, and  that  operating  reserves  be 
limited  to  new  construction.  One 
commenter  suggested  that  matching 
funds  be  used  for  operating  reserves  as 
long  as  the  project  is  in  compliance. 
Another  commenter  asked  if  HUD 
would  prohibit  Section  8  project-based 
assistance  in  a  HOME  project 

As  indicated  under  5  92.205,  the 
Department  has  revised  the  regulation  to 
make  an  initial  operating  reserve  an 
eligible  cost.  The  regulation  has  also 
been  revised  expressly  to  permit 
reserves  for  replacement  and  project- 
based  tenant  assistance  as  an  eligible 
use  of  matching  funds  in  HOME 
projects,  but  the  regulation  maintains 
the  prohibition  against  the  use  of  HOME 
funds  for  these  costs.  The  Department 
does  not  intend  to  prohibit  Section  8 
project-based  assistance  if  that 
assistance  is  available  and  a  Jurisdiction 
wishes  to  use  that  resource  in  a  HOME 
assisted  project. 

Six  commenters  were  very  concerned 
about  the  lack  of  administrative  funds, 
without  seeming  to  reahze  that  this 
restriction  is  statutorily  required. 

The  Department  has  added  a  new 
paragraph  (h)  to  prohibit  the  use  of 
HOME  funds,  other  than  for  tenant- 
based  assistance,  in  a  project  that  has 
been  previously  assisted  with  HOME 
funds  while  the  project  is  subject  to  a 
period  of  affordabiMty  under  S  92.502  or 


9  92.504.  Additional  HOME  funds  may 
be  committed  to  such  a  project  no  later 
than  one  year  after  project  completion, 
but  the  total  amount  of  HOME  funds 
committed  to  the  project  may  not  exceed 
the  maximum  per-unit  subsidy  amount 
allowed  under  S  92.250. 

Section  92215    Limitations  on 
Jurisdictions  under  Court  Order 

There  were  several  commenters  on 
this  section.  One  commenter  asserted 
that  the  regulation,  which  mirrors 
section  224  of  the  statute,  is  against  the 
public  interest  The  commenter  asked 
HUD  to  seek  a  statutory  amendment 

The  other  commenters  thought  that 
the  regulation  might  have  the  effect  of 
encouraging  participating  jurisdictions 
to  delay  or  unduly  limit  swift  and 
effective  responses  to  violations  of  civil 
rights  laws.  These  commenters 
suggested  that  the  regulation  clarify  that 
if  a  participating  jurisdiction  is  found  to 
be  in  violation  of  civil  rights  laws,  HUD 
is  prepared  to  facilitate,  encourage  or 
require  the  use  of  non-HOME  funds  to 
implement  effective  remedies.  The 
regulation  should  also  specifically  allow 
appropriate  race-conscious  remedies 
where  appropriate  to  address  or  redress 
alleged  discriminatory  housing 
practices.  The  regulation  should  also 
state  that  HUD  will  provide  technical 
and  legal  assistance  to  these 
jurisdictions  to  develop  effective 
remedies. 

The  Department  has  decided  not  to 
accept  the  above-summarized 
suggestions.  The  regulation  follows  the 
statutory  language  in  section  224.  The 
Department  is  not  sure  what  effect 
amending  the  regulation  in  the  manner 
described  would  have;  however,  the 
Department  has  sufficient  authority 
under  the  civil  rights  laws  (cited  in 
S  92.350)  to  take  action  where  a 
participating  jurisdiction  has  been  found 
to  violate  civU  rights  laws. 

Section  92.218    Income  Targeting: 
Tenant-Based  Rental  Assistance  and 
Rental  Units. 

There  were  10  public  comments  on 
this  section.  Three  commenters 
suggested  permitting  delegation  of  the 
eligibility  determinations  and  annual 
reexaminations  of  income  to  project 
owners,  sponsors,  or  the  PHAs.  While 
the  jurisdiction  may  require  project 
o%vners,  sponsors,  or  subrecipients  or 
contractors  to  make  the  determinations 
and  re-examine  incomes,  the 
Department  will  hold  the  participating 
jurisdiction  responsible.  Three  others 
suggested  that  only  initial 
determinations  were  necessary,  not 
realizing  that  the  scope  of  the 
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i  92.504.  Additional  HOME  funds  may 
be  committed  to  such  a  project  no  later 
than  one  year  after  project  completion, 
but  the  total  amount  of  HOME  funds 
committed  to  the  project  may  not  exceed 
the  maximum  per-unit  subsidy  amount 
allowed  under  S  02.250. 

Section  92.215    Limitations  on 
Jurisdictions  under  Court  Order 

There  were  several  commenters  on 
this  section.  One  commenter  asserted 
that  the  regulation,  which  mirrors 
section  224  of  the  statute,  is  against  the 
public  interest  The  commenter  asked 
HUD  to  seek  a  statutory  amendment 

The  other  commenters  thought  that 
the  regulation  might  have  the  effect  of 
encouraging  participating  jurisdictions 
to  delay  or  unduly  limit  swift  and 
effective  responses  to  violations  of  civil 
rights  laws.  These  commenters 
suggested  that  the  regulation  clarify  that 
if  a  participating  jurisdiction  is  found  to 
be  in  violation  of  civil  rights  laws,  HUD 
is  prepared  to  facilitate,  encourage  or 
require  the  use  of  non-HOME  funds  to 
implement  effective  remedies.  The 
regulation  should  also  specifically  allow 
appropriate  race-conscious  remedies 
where  appropriate  to  address  or  redress 
alleged  discriminatory  housing 
practices.  The  regulation  should  also 
state  that  HUD  will  provide  technical 
and  legal  assistance  to  these 
jurisdictions  to  develop  effective 
remedies. 

The  Department  has  decided  not  to 
accept  the  above-summarized 
suggestions.  The  regulation  follows  the 
statutory  language  in  section  224.  The 
Department  is  not  sure  what  effect 
amending  the  regulation  in  the  manner 
described  would  have;  however,  the 
Department  has  sufficient  authority 
under  the  civil  rights  laws  (cited  in 
S  92.350]  to  take  action  where  a 
participating  jurisdiction  has  been  found 
to  violate  civU  rights  laws. 

Section  92.216    Income  Targeting: 
Tenant-Based  Rental  Assistance  and 
Rental  Units. 

There  were  10  public  comments  on 
this  section.  TTiree  commenters 
suggested  permitting  delegation  of  the 
eligibility  determinations  and  annual 
reexaminations  of  income  to  project 
owners,  sponsors,  or  the  mAs.  While 
the  jurisdiction  may  require  project 
owners,  sponsors,  or  subrecipients  or 
contractors  to  make  the  determinations 
and  re-examine  incomes,  the 
Department  will  hold  the  participating 
jurisdiction  responsible.  Three  others 
suggested  that  only  initial 
determinations  were  necessary,  not 
realizing  that  the  scope  of  the 
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requirements  as  stated  in  the  rule  is 
statutory. 

One  commenter  cited  the  huge 
paperwork  burden  this  requirement 
imposes,  while  another  suggested  that 
HUD  specify  who  has  this 
responsibility.  Another  commenter 
stated  that  annual  reexaminations  and 
adjustments  of  rents  would  be  in 
conflicf  with  the  commenter's  rent 
stabilization  laws.  While  the 
Department  is  sympathetic  with  the 
workload  considerations  without  HOME 
eligible  administrative  costs,  the 
ongoing  recertification  requirements  are 
istatutory. 

Another  commenter  expressed 
iconcem  about  the  trend  toward  large- 
scale  rental  housing  in  the  statute.  Hie 
Department  agrees  that  the  statute 
appears  to  favor  large-scale  rental 
properties,  but  believes  that 
participating  jurisdictions  have 
flexibility  in  the  selection  of  projects. 

Another  conunenter  wanted  to 
exclude  current  tenants  in  newly 
acquired  buildings  from  the  requirement 
that  90  percent  of  ftmds  be  spent  mi 
families  below  60  percent  of  median 
income,  apparently  not  understanding 
that  this  statutory  requirement  applies 
to  the  Bscal  year  allocation  and  not  to 
specific  projects. 

Matching  Contributioo  Requirements — 
General  Comments 

Probably  the  greatest  number  of 
comments  on  the  proposed  regulation 
addressed  the  matching  fund 
requirements. 

Many  general  comments  were  made 
about  severe  Hscal  distress  that  states 
and  local  governments  are  experiencing. 
Commenters  asked  that  HUD  be  more 
flexible  with  reference  to  matching 
contribution  requirements.  Many 
commenters  wanted  HUD  to  pursue 
legislative  changes  on  all  aspects  of  the 
matching  contribution  requirement 

Section  92218    Amount  of  Matching 
Contribution 

The  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Independent  Agencies 
Appropriations  Act  1992,  Public  Law 
101-139, 105  Stat  736,  approved  October 
28,  contains  a  proviso  waiving  the 
matching  contributions  requirements 
with  respect  to  HOME  funds 
appropriated  in  that  Act.  The 
Department  has  added  a  footnote  to  the 
rule  making  it  clear  that  participating 
jurisdictions  are  not  required  to  comply 
with  the  matching  contributions 
requirements  in  the  rule  with  respect  to 
HOME  funds  drawn  down  from  amounts 
appropriated  in  the  above  Act 


regardless  of  when  those  funds  are 
drawn  down. 

Several  commenters  objected  to  the 
required  matching  contribution 
percentages  for  the  various  activities. 
The  percentages  are  statutory  (Section 
220ofNAHA). 

One  commenter  asked  that  the 
regulations  be  clarified  so  that 
acquisition  of  standard  housing  (not 
requiring  rehabilitation)  has  a  25  percent 
match.  For  acquisition  of  an  existing 
structiuv  without  rehabilitation,  the 
match  is  25  percent  but  for  acquisition 
of  housing  with  a  certificate  of 
occupancy  within  the  last  year,  the 
match  is  50  percent 

Several  commenters  addressed  the 
calculation  of  the  match  based  on 
project  designation.  HUD  explained  in 
the  preamble  to  the  proposed  regulation 
that  each  project  would  be  set  up  in  the 
Cash  and  Management  Infonnation 
System  and  would  be  designated  as  a 
new  construction,  substantial 
rehabilitation,  rehabilitation,  or 
acquisition  project.  In  the  rare  situation 
where  a  structure  combines  both 
rehabilitation  and  new  construction 
activities  (e.g..  adding  units  outside  of 
the  existing  wall  of  the  structure),  the 
project  would  be  designated  as  new 
construction.  Based  on  the  project 
designation,  the  match  "liability"  for  the 
participating  jurisdiction's  program 
would  be  calculated. 

Several  commenters  objected  that  a 
project  involving  several  activities 
would  have  a  matching  contribution 
based  on  the  rate  for  new  ccmstnicticm. 
One  suggested  approach  would  t>e  to 
prorate  the  various  activities  within  the 
project.  Another  suggested  approadi 
woiild  be  to  designate  a  project  as 
rehabilitation  as  long  as  less  than  50 
percent  of  the  gross  residential  square 
footage  is  newly  constructed.  The 
Department  has  decided  not  to  accept 
either  suggested  approach. 

Both  approaches  would  present 
administrative  problems.  Moreover, 
most  cases  involving  expansion  beyond 
existing  walls  will  be  to  add  rooms, 
rather  than  new  units.  Adding  new 
rooms  is  considered  rehabilitation: 
adding  new  units  is  new  construction. 
The  Department  has  revised  the 
regulation,  to  add  to  the  regulation  text 
information  found  in  the  preamble  to  the 
proposed  rule.  The  regulations  have 
been  revised  to  reflect  the  requirement 
that  projects  be  designated  at  project 
set-up  to  determine  matching 
contribution  Uability  for  activities 
carried  out  with  respect  to  the  project 

One  commenter  stated  that  project 
designation  is  not  consistent  with  a 
matching  contribution  requirement 
based  on  the  program:  it  appears  to 


make  the  match  project-based.  The 
project  designation  is  required  to 
calculate  a  participating  jurisdiction's 
matching  contribution  liability.  The 
project  designation  will  determine  the 
required  match  percentage.  The  match 
liability  for  each  fiscal  year  will  be 
based  on  the  HOME  funds  drawn  from 
the  Treasury  account  during  the  fiscal 
year  for  each  project  The  matching 
contribution  actually  made  by  a 
participating  jurisdiction  can  vary  by 
project,  so  long  as  the  participating 
jurisdiction  meets  the  overall  match 
Hability  on  funds  drawn  each  fiscal 
year. 

Another  commenter  supported  a 
calculation  of  the  match  on  a  program 
(not  project-by-project]  basis  and  stated 
that  the  match  is  not  really  program- 
wide,  since  the  HOME  subsidy  limit  is 
based  on  the  section  221(dK3l  maximum 
amount  multiplied  by  67  percent  (See 
S  92.250).  The  Department  disagrees 
with  this  comment.  The  match  is  a 
program  match,  and  the  actual 
percentage  of  matching  contributions 
made  by  a  participating  jurisdiction  will 
vary  from  project  to  project.  The  subsidy 
limit  is  an  upper  limit  that  will  liot  affect 
most  projects.  (The  Department  expects 
that  rehabilitation  projects  will  typically 
be  well  below  the  subsidy  limits.) 
However,  even  for  a  project  with  costs 
exceeding  the  HOME  subsidy  limit  the 
remainder  of  the  costs  need  not  be  paid 
with  matching  funds  (e.g.,  the  costs 
could  be  paid  from  owner  equity  or 
market-rate  fmancing),  so  long  as  the 
participating  jurisdiction  meets  its 
overall  matching  contribution 
requirement  during  the  fiscal  year. 

One  commenter  stated  that  HUD  has 
flexibility  to  recognize  the  matching 
contribution  at  the  time  a  binding 
commitment  is  made,  the  year  the  funds 
are  disbursed,  or  to  amortize  the 
matching  contribution  over  a  numb«^  of 
years.  The  Department  disagrees  with 
this  comment.  A  binding  commitment 
does  not  constitute  a  contribution  to  the 
program.  The  Department  will  give 
credit  for  a  matching  contribution  at  the 
earliest  point  it  can  be  determined  that  a 
contribution  has  been  made.  The 
Department  will  give  each  participating 
jurisdiction  an  administrative  cost 
match  credit  equal  to  7  percent  of  eadi 
allocation  at  the  time  each  allocation  is 
awarded.  A  cash  contribution  will  be 
credited  when  matching  funds  are 
expended  (for  cash  contributions  or  for 
infrastructure).  Credit  for  donation  of 
property  will  be  given  at  the  time 
property  is  donated  (e.g..  when  title  is 
transferred  by  the  participating 
jurisdiction  to  a  project  owner  that  wiU 
rehabilitate  or  newly  construct  and 
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maintain  the  project  as  a^ordable 
housing).  Credit  for  tax  abatement  will 
be  given  at  the  time  the  jurisdiction 
officially  grants  the  tax  abatement  and 
the  amount  of  the  credit  will  be  the 
present  value  of  the  tax  abatement  e.g., 
for  abatement  of  property  taxes  over  a 
specified  number  of  years.  Credit  for  the 
grant  equivalent  of  a  below-market 
interest  rate  loan  will  be  given  at  the 
time  of  the  loan  closing. 

One  commenter  stated  that  more 
guidance  is  needed  regarding  the  timing 
of  the  match.  The  Department  agrees 
and  the  regulation  has  been  expanded 
on  this  point. 

Several  commenters  objected  to  the 
requirement  (in  S  92.218(a}]  that  the 
matching  contribution  be  made  on  a 
fiscal  year  basis.  Several  commenters 
requested  that  states  be  given  six 
months  beyond  the  federal  fiscal  year  to 
commit  match  funds,  because  state 
fiscal  years  differ  from  the  federal  fiscal 
year  and  additional  time  is  needed  to 
identify  and  commit  state  resources  for 
matching  contributions.  The  requirement 
that  the  matching  contribution 
requirement  be  met  during  the  fiscal 
year  is  a  statutory  requirement  (section 
220(a)  of  the  statute). 

Several  commenters  suggested  that 
HUD  count  toward  the  matching  funds 
contributed  to  projects  that  do  not 
receive  HOME  funds,  but  that  serve 
people  within  HOME  income  limits. 
Section  220(a)  of  the  statute  requires 
matching  contributions  to  be  invested  in 
projects  assisted  with  HOME  funds. 

Section  92.219    Recognition  of 
Matching  Contribution 

The  Department  received  several 
comments  concerning  the  automatic 
administrative  cost  match  credit  of 
seven  percent  to  be  given  to 
participating  jurisdictions.  Several 
commenters  expressed  appreciation  for 
the  automatic  7  percent  credit.  One 
comment  requested  that  the  credit  be 
increased  to  15  percent.  The  7  percent  is 
statutory  (Section  220(b)(2)).  Another 
commenter  thought  that  the  7  percent 
credit  should  be  based  on  each  project 
amount,  not  the  HOME  allocation 
amount.  Section  220(b)(2)  provides  that 
the  contribution  for  administrative 
expenses  can  be  recognized  "only  up  to 
an  amount  equal  to  7  percent  of  the 
funds  provided  for  investment  under  this 
title." 

A  commenter  iiom.  California 
requested  that  HUD  change  the 
matching  contribution  requirement  on 
mixed-income  projects  so  that  the 
minimum  percent  of  dwelling  units  for 
low-income  persons  in  a  project  is 
reduced  from  50  to  49  percent,  to 
accommodate  a  California  constitution 


provision  that  requires  proposed  rental 
housing  projects  that  will  have  50 
percent  or  more  low-income  tenants  to 
be  approved  by  community  residents  in 
a  local  election.  The  50  percent 
minimum  is  a  statutory  requirement 
(Section  2^b)(l)(B)). 

Section  92.220   Eligible  Forms  of 
Matching  Contribution 

Several  commenters  made  general 
observations  that  the  statutory  language 
on  eligible  forms  of  contribution  is 
illustrative,  not  exhaustive.  The 
Department  believes  that  the  statutory 
language  is  intended  to  be  an  exclusive 
list.  The  Senate  bill  provided  that  the 
match  could  include  "such  other  in-kind 
contributions  as  the  Secretary  may 
approve."  This  language  would  have 
given  the  Department  the  ability  to 
recognize  other  forms  of  matching 
contributions;  however,  the  Senate 
language  was  dropped  in  conference 
and  is  not  included  in  the  statute. 

A  few  commenters  observed  that  state 
constitutional  provisions  (which  provide 
that  the  credit  of  the  state  shall  not  be 
given  or  loaned  in  aid  to  any  individual, 
association  or  corporation)  will  preclude 
states  and  local  governments  from  using 
tax  or  general  revenues  as  a  match. 

The  Department  understands  that 
some  state  constitutions  may  affect  the 
form  of  match  that  can  be  provided. 
However,  the  match  is  a  statutory 
requirement  for  the  HOME  Program. 

The  Department  received  many 
comments  on  the  forms  of  the  match. 
Many  of  the  comments  were  identical. 

Commenters  requested  HUD  to 
recognize  "sweat  equity"  as  an  eligible 
form  of  matching  contribution.  The 
Department  believes  that  sweat  equity 
cannot  qualify.  The  Senate  bill 
specifically  recognized  sweat  equity,  but 
the  Senate  language  was  not  included  in 
the  approved  legislation. 

Many  commenters  stated  that  the 
eligible  forms  of  match  should  include 
cash  raised  through  debt  issued  by  a 
jurisdiction,  without  regard  to  source  of 
repayment,  including  repayments  from 
rents  or  other  proceeds  from  HOME 
financed  projects.  The  statute  requires 
the  match  to  be  a  contribution.  The  test, 
therefore,  is  whether  a  proposed  form  of 
match  is  a  true  contribution.  As  long  as 
the  funds  are  permanently  dedicated  to 
the  HOME  Program  (regardless  of  the 
form  in  which  matching  funds  are 
provided  to  a  particular  project),  it  will 
be  a  contribution.  If  the  matching  funds 
loaned  to  a  project  must  be  repaid  to 
other  than  the  HOME  account,  it  is  not  a 
true  contribution. 

Commenters  asked  that  debt,  both 
taxable  and  tax-exempt,  be  recognized 
as  a  match  at  its  full  face  value.  The 


commenters  reasoned  that  tax-exempt 
debt  will  be  a  portion  of  a  jurisdiction's 
private  activity  bond  cap,  which 
represents  a  commitment  of  local 
housing  resources  to  HOME  Program. 
The  test  is  contribution,  not 
commitment.  If  the  funds  raised  by  the 
debt  are  permanently  contributed  to  the 
HOME  Program,  and  funds  other  than 
HOME  or  matching  funds  (including 
repayments  of  HOME  and  matching 
funds  loaned  to  a  project)  are  used  to 
retire  the  debt,  it  is  a  contribution. 

Several  commenters  wanted  HUD  to 
clarify  that  proceeds  from  the  sale  of 
general  obligation  bonds  (even  if  tax- 
exempt)  may  be  used  as  match  if 
sources  other  than  HOME  projects  are 
used  to  repay  the  bonds.  As  stated 
above,  if  proceeds  from  the  sale  of 
bonds  are  permanently  contributed,  then 
they  would  qualify  as  matching  funds. 

Owner  equity  was  another  form  of 
match  suggested  by  many  commenters. 
The  Department  beUeves  that  owner 
equity  is  not  a  contribution  to  the 
HOME  Program;  it  is  retained  by  the 
project  owner.  Moreover,  it  is  not  among 
the  forms  of  match  permitted  by  the 
statute. 

Many  commenters  asked  that  the 
value  of  incentive  zoning/density 
bonuses  be  recognized  as  meeting  the 
matching  funds  requirement.  The 
Department  believes  that  any  increase 
in  property  value  created  by  incentive 
zoning  is  a  benefit  to  the  property  owner 
(increases  owner  equity)  and  does  not 
constitute  a  contribution  to  the  HOME 
Program.  This  comment  was  not 
adopted. 

The  Department  received  many 
comments  concerning  loans.  The 
proposed  regulation  recognized  as  a 
match  the  grant  equivalent  of  a  federally 
taxable,  below-market  interest  rate  loan 
that  is  not  repaid  to  the  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  account.  (Loans  made  to  a  project 
that  are  repayable  to  the  HOME  account 
are  counted  as  matching  funds  for  the 
face  value  amount  of  the  loan.) 

Commenters  asked  HUD  to  recognize 
the  full  value  of  loans,  including 
Community  Reinvestment  Act  loans, 
whether  or  not  repaid  to  jurisdiction's 
HOME  Investment  Trust  Fund  account. 
A  loan  to  a  project  that  is  not  repaid  to 
the  participating  jiuisdiction's  HOME 
account  is  not  a  permanent  contribution 
to  the  HOME  Program,  and  therefore,  is 
not  a  match. 

Commenters  wanted  to  know  whether 
loans  to  housing  owners  that  are  really 
grants  should  be  counted  as  matching 
funds.  They  stated  that  the  loan 
documents  are  really  an  enforcement 
device,  and  no  repayment  is  expected.  A 
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commenters  reasoned  that  tax-exempt 
debt  will  be  a  portion  of  a  jurisdiction's 
private  activity  bond  cap,  which 
represents  a  commitment  of  local 
housing  resources  to  HOME  Program. 
The  test  is  contribution,  not 
commitment.  If  the  funds  raised  by  the 
debt  are  permanently  contributed  to  the 
HOME  Program,  and  funds  other  than 
HOME  or  matching  funds  (including 
repayments  of  HOME  and  matching 
funds  loaned  to  a  project)  are  used  to 
retire  the  debt,  it  is  a  contribution. 

Several  commenters  wanted  HUD  to 
clarify  that  proceeds  from  the  sale  of 
general  obligation  bonds  (even  if  tax- 
exempt)  may  be  used  as  match  if 
sources  other  than  HOME  projects  are 
used  to  repay  the  bonds.  As  stated 
above,  if  proceeds  from  the  sale  of 
bonds  are  permanently  contributed,  then 
they  would  qualify  as  matching  funds. 

Owner  equity  was  another  form  of 
match  suggested  by  many  conmienters. 
The  Department  beUeves  that  owner 
equity  is  not  a  contribution  to  the 
HOME  Program:  it  is  retained  by  the 
project  owner.  Moreover,  it  is  not  among 
the  forms  of  match  permitted  by  the 
statute. 

Many  commenters  asked  that  the 
value  of  incentive  zoning/density 
bonuses  be  recognized  as  meeting  the 
matching  funds  requirement.  The 
Department  believes  that  any  increase 
in  property  value  created  by  incentive 
zoning  is  a  benefit  to  the  property  owner 
(increases  owner  equity)  and  does  not 
constitute  a  contribution  to  the  HOME 
Program.  This  comment  was  not 
adopted. 

The  Department  received  many 
comments  concerning  loans.  The 
proposed  regulation  recognized  as  a 
match  the  grant  equivalent  of  a  federally 
taxable,  below-market  interest  rate  loan 
that  is  not  repaid  to  the  participating 
jurisdiction's  HOME  Investment  Trust 
Ftmd  account.  (Loans  made  to  a  project 
that  are  repayable  to  the  HOME  account 
are  counted  as  matching  funds  for  the 
face  value  amount  of  the  loan.) 

Commenters  asked  HUD  to  recognize 
the  full  value  of  loans,  including 
Community  Reinvestment  Act  loans, 
whether  or  not  repaid  to  jurisdiction's 
HOME  Investment  Trust  Fund  account. 
A  loan  to  a  project  that  is  not  repaid  to 
the  participating  jurisdiction's  HOME 
account  is  not  a  permanent  contribution 
to  the  HOME  Program,  and  therefore,  is 
not  a  match. 

Commenters  wanted  to  know  whether 
loans  to  housing  owners  that  are  really 
grants  should  be  counted  as  matching 
funds.  They  stated  that  the  loan 
documents  are  really  an  enforcement 
device,  and  no  repayment  is  expected.  A 


loan  is  only  repayable  if  recipient  fails 
to  comply  with  programmatic 
requirements.  The  Department's  position 
is  that  all  loans,  including  forgivable 
loans  and  loans  requiring  repayment  for 
noncompliance,  are  counted  as  a  match, 
provided  that  any  loan  repayments  are 
required  to  be  made  to  the  HOME 
Investment  Trust  Fund  account. 

One  commenter  thought  that 
charitable  deferred  loans  that  require 
repayment  to  the  charitable  institution 
when  the  housing  project  is  no  longer 
affordable  should  count  as  matching 
funds.  The  Department  disagrees.  Loans 
that  are  not  repayable  to  the  HOME 
Investment  Trust  Fund  account  are  not 
permanent  contributions  to  the  HOME 
Program. 

The  Department  received  a  number  of 
comments  concerning  the  calculation  of 
the  grant  equivalent  of  below-market 
interest  rate  loans  not  repayable  to  the 
participating  jurisdiction's  HOME 
account.  One  commenter  suggested  that 
if  a  local  government  issues  tax-exempt 
bonds  and  then  loans  the  proceeds  to  a 
HOME  project  at  a  lower  interest  rate, 
the  amount  of  the  match  should  be 
based  on  the  present  value  of  the 
difference  between  payments  to  be 
made  on  the  bonds  and  payments  to  be 
received  from  the  loan.  "The  interest  rate 
on  the  bonds  should  be  used  as  the 
disccunt  rate.  The  Department  agrees, 
and  has  adopted  this  comment  and 
eliminated  the  requirement  that  below- 
market  rate  loana  must  be  federally 
taxable. 

One  commenter  argued  that  the 
present  value  of  a  below-market  interest 
rate  loan  that  is  not  repayable  to  the 
HOME  Program  should  be  based  on 
interest  rate  (not  yield)  forgone.  The 
Department  disagrees.  A  loan  may  have 
an  interest  rate  that  is  below-mariket, 
but  prepaid  interest  (paid  as  points) 
could  mean  that  the  loan  is  not  actually 
below-market  rate. 

Several  commenters  wrote  that  the 
below-maricet  interest  rate  benchmarks 
in  the  regulations  are  too  low,  and 
suggested  other  benchmarks.  The 
suggestions  ranged  from  a  low  of  175 
basis  points  above  the  10-year  Treasury 
note  rate  to  a  high  of  300  basis  points 
above  the  10-year  Treasury  note  rate. 
Another  suggestion  was  to  use  250  basis 
points  over  the  GNMA  coupon  rate,  with 
provision  for  higher  rates  depending  on 
loan  to  value  ratios  and  debt  service 
coverage.  Another  conunenter  suggested 
the  use  of  the  Applicable  Federal  Rate 
set  monthly  by  the  Treasury  for  short- 
term  and  long-term  obligations,  because 
thia  is  the  rate  used  for  the  low-income 
housing  tax  credit  program.  The 
Department  has  agreed  to  increase  the 
benchmarks.  The  Department  is  using 


interest  rates  for  10-year  Treasury  notes 
for  all  types  of  projects,  so  that  the  rates 
are  readily  available  to  participating 
jurisdictions.  (See  9  92.220(a)(ii)(B).} 

Several  commenters  stated  that 
repayment  of  loans  should  not  have  to 
be  made  to  the  HOME  Investment  Trust 
Fund  account  if  the  matching  funds 
come  from  (and  will  be  repaid  to)  a  state 
program  fund  for  affordable  housing — 
especially  if  the  state  program  is  more 
targeted  than  the  HOME  Program. 

The  Department  has  tried  to 
accommodate  these  comments.  The 
regulation  has  been  revised  to  permit 
participating  jurisdictions  to  establish  a 
second  local  account  for  the  HOME 
Investment  Trust  Fund  within  an 
existing  state  or  local  government 
affordable  housing  program,  to  enable 
the  state  or  local  government  to  uae  its 
existing  affordable  housing  program  as  a 
match.  This  regulatory  change  will 
permit  the  state  or  local  program  funds 
to  be  used  as  matching  funds  and  will 
assure  that  any  repayment  of  the 
matching  funds  is  subject  to  all  HOME 
requirements.  As  with  funds  in  the 
regular  local  HOME  account  the 
repayments  are  not  required  to  be 
matched  and  cannot  be  used  to  provide 
matching  funds. 

One  commenter  suggested  that 
proceeds  from  the  sale  of  loans  made 
with  HOME  funds  to  Neighborhood 
Housing  Services  of  America  should  be 
allowed  to  be  counted  as  a  match.  Loana 
made  with  HOME  funds  can  be  sold  in 
the  secondary  market.  However,  the 
proceeds  are  considered  to  he  HOME 
funds  and  cannot  be  used  as  a  source  of 
matching  funds. 

A  commenter  thought  that  direct 
subsidies  or  subsidized  advances 
received  under  the  Federal  Home  Loan 
Bank  System's  Affordable  Housing 
Program  should  be  counted  as  matching 
funds.  The  advances  are  provided  to  the 
member  banks,  not  to  the  HOME 
Program.  The  advances  will  enable  the 
member  banks  to  make  below-market 
interest  rate  loans.  The  grant  equivalent 
of  the  below-market  interest  rate  loans 
can  be  counted  as  a  match. 

Another  suggestion  was  that 
Neighbortiood  Reinvestment  funds 
should  count  as  a  match.  The 
commenter  stated  that  these  funds  are 
used  by  local  Neighboibood  Housing 
Services  organizations  for  both  pro|ect- 
specific  purposes  and  for  local 
administrative  cost.  Neighborhood 
Reinvestment  funds  are  not  an  eligible 
form  of  matching  funds  because  they  are 
federal  funds  and  the  statute  requires 
that  cash  contribution  to  be  from  non- 
federal resources. 

The  Department  received  several 
comments  concerning  tax  abatements. 


One  commenter  suggested  that  the 
regulations  should  specify  the  discount 
rate  for  determining  the  value  of  tax 
reductions  m  abatements  and  that  the 
regulations  use  the  Applicable  FederaJ 
Rate  set  monthly  by  the  Treasury  for 
short-term  and  long-term  obligations, 
because  this  is  the  rate  that  is  used  for 
the  low-income  bousing  tax  credit 
program  and  it  approximates  the 
interest  rate  that  would  be  earned  oa 
capital  if  it  were  invested  to  generate 
subsidies  equivalent  to  those  provided 
by  below  market  rate  loans.  The 
discount  rate  for  valuing  property  tax 
abatement  should  not  reflect  any 
premium  for  risk  or  for  transaction 
costs.  The  Department  agrees  that  the 
regulation  should  specify  a  discount  rate 
for  determining  the  value  of  tax 
reductions  and  abatements.  The 
regulation  (§  92.219(a)(2))  has  been 
revised  to  specify  a  discount  rate  based 
upon  the  Treasury  security  with  a 
maturity  closest  to  the  number  of  years 
the  taxes  are  waived,  foregone,  or 
deferred. 

Another  commenter  stated  that  the 
value  of  property  tax  abatements  should 
be  based  on  either  (1)  post-improvement 
values  if  they  are  based  on  construction 
costs,  or  (2)  the  post-improvement  value 
assuming  highest  and  best  use,  if  the 
income  approach  is  used.  The 
Department  expects  that  the  value  of 
property  tax  abatements  will  be  based 
on  state  or  local  law  governing  property 
tax  assessment 

Many  commenters  requested  that 
match  credit  be  given  for  the  full 
appraised  value  of  RTC,  FHA,  VA  or 
other  foreclosed  property,  regardless  of 
the  amount  paid  by  the  jurisdiction.  The 
proposed  regulation  specifically  permits 
as  matching  funds  the  value  of  land  and 
other  real  property,  not  acquired  with 
federal  resources,  as  appraised  in 
conformance  with  established  and 
generally  recognized  appraisal  practice 
and  procedures.  The  amount  the 
participating  jurisdiction  pays  for  the 
property  is  not  relevant  in  determining 
the  value  of  property  donated. 

Another  commenter  suggested  that  the 
appraisal  of  property  should  be  based 
on  value  at  the  highest  and  best  use. 
This  conunent  is  consistent  with  the  . 

regulation,  which  requires  that  the  * 

appraisal  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practice  and  procedures. 

One  commenter  asked  HUD,  iuiitead 
of  requiring  an  appraisal  of  each 
building,  to  develop  a  vacant  building 
index  as  a  method  of  determining  vahM 
and  give  the  local  government  the  optioo 
to  do  an  appraisal  on  specific  properties 
if  it  thinks  the  value  of  the  property 
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exceeds  the  index.  The  commenter 
suggested  the  same  type  of  index  for 
determining  the  value  of  vacant  land, 
e.g..  using  figures  in  Olcott's  Book  of 
Land  Values.  The  Department  has  not 
adopted  tliis  suggestion. 

One  commenter  asked  that  HUD 
recognize  the  value  of  vacant  land  and 
real  property  acquired  with  federal 
funds.  The  Department  has  not  adopted 
this  suggestion.  Because  the  statute 
specifically  prohibits  cash  contributions 
from  federal  resoiuxes,  the  Department 
believes  that  this  prohibition  cannot  be 
circumvented  by  using  federal  resources 
to  acquire  property  (or  to  pay  for 
infrastructure)  which  is  then  contributed 
to  the  HOME  Program. 

The  Department  received  a  comment 
concerning  investment  in  on-site  and 
off-site  infrastructure.  The  commenter 
stated  that  the  infrastructure  may  be  the 
frrst  stage  in  the  revitalization  plan  and 
may  precede,  by  several  years, 
significant  housing  development  or 
rehabilitation.  Therefore,  the  commenter 
suggested  that  the  one-year  time  limit  in 
the  regulation  be  changed.  The 
Department  has  not  accepted  this 
comment  The  Department  believes  that 
the  12-month  rule  for  completion  of  the 
infrastructure  is  reasonable,  and  is  one 
indication  that  the  infrastructure  is 
directly  required  for  the  affordable 
housing  assisted  with  HOME  funds. 

Several  commenters  argued  that 
contributions  should  be  required  only 
for  the  period  of  affordability  of  the 
project,  not  permanently  for  the  HOME 
Program.  The  Department  disagrees 
with  this  comment.  For  a  contribution  to 
be  a  true  contribution,  it  must  be 
permanent. 

The  Department  was  asked  to  permit 
carryover  of  "excess"  match.  The 
Department  agrees  with  this  comment 
and  will  permit  the  carryover  of  match 
made  in  excess  of  the  amount  required, 
including  automatically  credited 
administrative  cost  amounts  not  needed 
to  meet  the  match  liability  in  a  given 
fiscal  year. 

Commenters  requested  that  HUD 
count  a  jurisdiction's  contribution  for 
reserves  for  replacement  and  project- 
based  tenant  assistance  (operating 
reserves)  as  a  match.  The  Department 
agrees,  and  the  rule  (§  92.2ig(b])  has 
been  amended  to  permit  this  use  of 
matching  funds  and  to  clarify  how 
matching  funds  may  be  used. 

Several  commenters  suggested  that 
supportive  services  should  be 
recognized  as  a  match,  especially  for 
special  needs  housing  projects.  The 
Department  does  not  accept  this 
suggestion. 

Several  comments  were  received 
concerning  community  housing 


development  organizations  and  the 
matching  funds  requirements.  One 
commenter  asked  that  the 
adminisfrative  expenses  of  community 
housing  development  organizations 
should  count  as  a  match.  The 
Department  is  already  permitting  the 
maximum  statutory  amount  of  matching 
funds  for  administrative  expenses. 

Commenters  suggested  that 
predevelopment  contributions  to 
community  housing  development 
organizations  (seed  money,  project 
planning  funds,  and  costs  related  to  site 
identification  and  control),  as  well  as 
capacity  grants,  should  count  as 
matching  funds.  Contributions  may  be 
spent  by  community  housing 
development  organizations  on  eligible 
HOME  costs  (see  S  S  92.206  and  92.301) 
and  count  as  matching  funds.  Grants  to 
community  housing  development 
organizations  to  build  capacity  are  not 
contributions  to  affordable  housing 
assisted  with  HOME  funds,  and  cannot 
be  counted  as  match. 

One  commenter  stated  that  interest 
earned  on  HOME  funds  before 
disbursement  should  not  require  a 
commensurate  increase  in  matching 
funds.  The  Department  agrees  that  any 
investment  of  HOME  funds  during  the 
permissible  15  days  before 
disbursements  (see  §  92.502(c)(2))  does 
not  increase  the  matching  amount 
required.  The  regulation  calculates  the 
match  based  on  the  amount  of  funds 
drawn  from  the  participating 
jurisdiction's  Treasury  account  of  the 
HOME  Investment  Trust  Fund.  No 
regulatory  change  is  needed. 

The  Department  received  several 
comments  regarding  program  income. 
Several  commenters  wanted  Community 
Development  Block  Grant  (CDBG) 
program  income  to  be  eligible  for 
matching  purposes.  The  regulation 
permits  cash  contributions  to  be  made 
from  program  income  ftt)m  a  federal 
grant  earned  after  the  end  of  the  award 
period  if  no  federal  requirements  govern 
the  disposition  of  the  program  income. 
The  regulation  reflects  the  Department's 
position  that  program  income  that  is  not 
subject  to  federal  requirements  is 
imrestricted  money  that  a  participating 
jurisdiction  could  provide  as  a  cash 
match.  The  CDBG  statute  and 
regulations  require  CDBG  program 
income  to  be  used  in  accordance  with 
all  requirements  applicable  to  CDBG 
grant  funds,  as  long  as  the  CDBG 
grantee  is  participating  in  the  CDBG 
program.  Therefore,  this  program  income 
is  not  eligible  as  a  cash  match. 

Similarly,  commenters  asked  that 
Rental  Rehabilitation  Program  loan 
repayments  be  eligible  as  match.  The 
Rental  Rehabilitation  regulation  imposes 


requirements  on  the  use  of  program 
income  imtil  the  grantee's  program  is 
completely  closed  out  for  all  years.  After 
that  point  Rental  Rehabilitation  loan 
repayments  or  other  program  income 
could  be  eligible  as  a  cash  match. 

One  commenter  stated  that 
contributions  from  private  foundations 
should  be  considered  as  matching  funds. 
The  regulation  provides  that  a  cash 
contribution  may  be  made  by  the 
participating  jurisdiction,  private 
entities,  or  individuals.  Thus,  the 
regulation  recognizes  contributions  from 
private  foundations  as  a  cash  match. 

The  Department  received  other 
suggestions  on  forms  of  eligible 
matching  funds.  However,  the 
commenters  did  not  provide  sufficient 
information  for  HUD  to  respond  to  the 
specific  suggestions.  HUD  intends  to 
provide  notices  or  other  guidelines  on 
matching-funds  issues. 

Section  92.221    Match  Credit 

To  provide  additional  clarification  on 
the  match,  the  Department  has  added  a 
section  that  states  when  the 
participating  jurisdiction  will  be 
credited  for  the  various  types  of 
matching  contributions. 

Section  92.221    Reduction  of  the  Match 
(Renumbered  as  §  92.222) 

Several  commenters  asked  for 
guidelines  describing  the  basis  for 
granting  reduction  of  the  match.  One 
commenter  wrote  that  HUD  should 
identify  economic  and  fiscal  factors  as 
grounds  for  reduction  and  a  state  should 
be  given  an  automatic  reduction  (for  3 
years)  if  the  state  meets  fiscal  or 
economic  measures  estabUshed  by 
HUD.  Another  commenter  asked  HUD  to 
develop  reasonable  and  objective 
standards  for  determining  which 
jurisdictions  qualify  for  the  reduction  of 
match  that  recognize  the  acute  fiscal 
distress  facing  most  jurisdictions  and 
publish  the  list;  if  a  jurisdiction  falls 
within  the  standards,  its  request  for 
relief  would  be  granted  upon  request. 

The  Department  believes  that, 
because  the  statute  imposes  the  match 
requirement  any  jurisdiction  that 
decides  to  participate  in  the  HOME 
Program  should  be  prepared  to  meet  this 
statutory  obligation.  The  Department 
recognizes  that  some  jurisdictions  may 
be  facing  severe  fiscal  conditions; 
however,  the  amount  of  match  required 
in  the  first  year  or  two  of  the  program 
should  be  minimal  because  it  will  take 
some  time  to  move  projects  from 
commitment  to  the  point  of  expenditure 
of  HOME  funds— the  point  at  which  the 
match  liabiUty  is  incurred.  Moreover, 
the  Department  will  credit  the  match  at 
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requirements  on  the  use  of  program 
income  until  the  grantee's  program  is 
completely  closed  out  for  all  years.  After 
that  point  Rental  RehabiHtation  loan 
repayments  or  other  program  income 
could  be  eligible  as  a  cash  match. 

One  commenter  stated  that 
contributions  from  private  foundations 
should  be  considered  as  matching  funds. 
The  regulation  provides  that  a  cash 
contribution  may  be  made  by  the 
participating  jurisdiction,  private 
entities,  or  individuals.  Thus,  the 
regulation  recognizes  contributions  from 
private  foundations  as  a  cash  match. 

The  Department  received  other 
suggestions  on  forms  of  eligible 
matching  funds.  However,  the 
commenters  did  not  provide  sufficient 
information  for  HUD  to  respond  to  the 
specific  suggestions.  HUD  intends  to 
provide  notices  or  other  guidelines  on 
matching-funds  issues. 

Section  92.221    Match  Credit 

To  provide  additional  clarification  on 
the  match,  the  Department  has  added  a 
section  that  states  when  the 
participating  jurisdiction  will  be 
credited  for  the  various  types  of 
matching  contributions. 

Section  92.221    Reduction  of  the  Match 
(Renumbered  as  §  92.222) 

Several  commenters  asked  for 
guidelines  describing  the  basis  for 
granting  reduction  of  the  match.  One 
commenter  wrote  that  HUD  should 
identify  economic  and  fiscal  factors  as 
grounds  for  reduction  and  a  state  should 
be  given  an  automatic  reduction  (for  3 
years)  if  the  state  meets  fiscal  or 
economic  measures  estabUshed  by 
HUD.  Another  commenter  asked  HUD  to 
develop  reasonable  and  objective 
standards  for  determining  which 
jurisdictions  qualify  for  the  reduction  of 
match  that  recognize  the  acute  fiscal 
distress  facing  most  jurisdictions  and 
publish  the  list;  if  a  jurisdiction  falls 
within  the  standards,  its  request  for 
relief  would  be  granted  upon  request. 

The  Department  believes  that, 
because  the  statute  imposes  the  match 
requirement,  any  jurisdiction  that 
decides  to  participate  in  the  HOME 
Program  should  be  prepared  to  meet  this 
statutory  obligation.  The  Department 
recognizes  that  some  jurisdictions  may 
be  facing  severe  fiscal  conditions; 
however,  the  amount  of  match  required 
in  the  first  year  or  two  of  the  program 
should  be  minimal  because  it  wiU  take 
some  time  to  move  projects  from 
commitment  to  the  point  of  expenditure 
of  HOME  funds— the  point  at  which  the 
match  liability  is  incurred.  Moreover, 
the  Department  will  credit  the  match  at 


the  earliest  possible  point.  Each 
participating  jurisdiction  will  be 
credited  with  seven  percent  of  its 
allocation  amount  at  the  time  the  funds 
are  awarded  for  administrative 
expenses.  Credit  for  tax  abatement  will 
be  given  at  the  time  the  jurisdiction 
grants  the  abatement,  and  credit  for 
donation  of  property  will  be  given  at  the 
time  of  transfer  of  the  property. 

Local  participating  jurisdictions  that 
are  experiencing  both  serious  fiscal 
distress  and  lack  of  fiscal  capacity 
(poverty  and  low  per  capita  income)  and 
that  are  planning  activities  that  will 
result  in  heavy  match  liability  in  the  first 
three  years  of  the  HOME  Program  may 
request  a  reduction  of  the  match.  The 
request  for  a  reduction  may  be  made  in 
the  program  description  and  requested 
for  the  three-year  period,  if  required. 

Subpart  F — Project  Requirements 

Section  92.250    Maximum  Per-Unit 
Subsidy  Amoufit 

There  were  29  comments  on  this 
section.  Seven  conunenters  felt  that 
HUD  should  not  establish  any  cost 
limits — that  the  amount  of  HOME  funds 
should  be  estabUshed  locally,  based  on 
the  production  costs  of  non-luxury 
housing  in  that  market.  Twelve 
commenters  favored  increasing  the  cost 
limits,  and  the  following  discussion  will 
summarize  the  proposals  that  were 
offered.  Eleven  commenters  objected  to 
the  deduction  of  tax  credits  from  the 
amount  of  HOME  subsidy,  stating  that 
this  feature  of  the  rule  was  without 
statutory  basis.  Three  of  those 
commenters  suggested  that  it  should  be 
net  proceeds  which  should  be  deducted 
from  the  subsidy  amount,  not  gross.  Two 
commenters  mentioned  that  the 
deduction  of  the  credit  posed  timing 
problems  between  the  allocation  of  the 
credits  and  the  approval  of  projects. 
One  commenter  suggested  that  HUD 
estabhsh  a  national  value  for  the  credit 
to  overcome  this  problem. 

The  proposals  on  increasing  the 
subsidy  amount  included  the  following: 
Three  commenters  suggested  project-by- 
project  approvals  by  HUD  up  to  240 
percent  of  the  limits,  and  a  blanket 
program-wide  increase  for  high-cost 
areas  up  to  140  percent  of  the  limits. 
Two  commenters  wanted  the  67  percent 
multiplier  increased  to  75  percent; 
another  to  80  percent;  and  two  others  to 
100  percent. 

Another  pair  of  commenters  suggested 
the  allowance  of  additional  HOME 
subsidy  up  to  40  percent  of  the 
additional  cost  above  the  cap,  while 
another  suggested  that  the  di^erence 
between  costs  and  the  limit  be  equally 
shared  by  HOME  and  matching  fiinds. 


Another  commenter  suggested  an 
additional  10  percent  to  reflect 
development  costs.  The  commenter  also 
noted  that  the  FHA  limits  have  only 
been  sporadically  adjusted  and 
suggested  that,  once  pegged,  they  should 
be  adjusted  annually  using  a  reliable 
cost  index. 

Another  commenter  suggested  that  the 
Total  Development  Cost  Limits  of  the 
public  housing  program  be  used.  A 
commenter  felt  that  the  subsidy  limits 
should  not  be  applied  to  the  set-aside 
for  Indian  tribes.  Another  commenter 
asked  that  tenant  assistance  be  outside 
the  per-unit  subsidy  amount. 

One  commenter  thought  the  subsidy 
scheme  adequate  for  its  purposes. 

The  Department  believes  that  the  per- 
unit  subsidy  proposal  described  in  the 
rule  provides  a  substantial  amount  of 
HOME  funds  for  development,  and  the 
Department  is  not  prepared  to  change  it 
at  this  time.  As  clarification,  the 
Department  agrees  that  net  proceeds  (if 
the  proceeds  are  syndicated,  or,  if  they 
are  not,  the  present  value  of  the  stream 
of  tax  credits)  should  be  subtracted  from 
the  per-unit  subsidy  amount  and  that 
the  amount  of  tenant  assistance  is 
outside  the  maximum  per-unit  subsidy 
limit.  For  projects  funded  under  the 
competitive  award  process  for  Indian 
tribes.  Total  Development  Costs  for 
public  housing  authorities  will  be 
applied  as  the  per-unit  subsidy  limits. 

Section  92.251    Property  Standards 

There  were  14  comments  on  this 
section.  Five  commenters  liked  the  rule 
language  allovsring  first-time  homebuyers 
two  years  to  bring  their  units  up  to 
standard;  one  commenter  suggested 
three  years.  One  commenter  suggested 
that  HUD  change  the  requirement  of 
property  standards  to  say  that  the  unit 
will  meet  applicable  codes, 
rehabilitation  standards,  or  ordinances 
and,  that  if  they  do  not  exist  then 
Housing  Quality  Standards  (HQS) 
would  apply.  The  commenter  also  raised 
the  issue  whether  emergency  repair 
programs  would  be  precluded  if  all  HQS 
violations  were  not  corrected. 

Another  comment  suggested  that  HUD 
should  require  all  units  to  be  maintained 
in  accordance  with  applicable  Housing 
Quality  Standards  by  specifically  citing 
HQS  in  5  92.504(c)(6). 

In  response  to  the  comments,  the 
Department  has  retained  the  provision 
in  (S  92.251)  that  allows  first-time 
homebuyers  to  bring  their  properties  up 
to  standard  within  two  years  of 
purchase.  The  Department  beHeves  that' 
the  Section  8  Housing  Quality  Standards 
(HQS)  are  minimal  standards  and  that 
HOME-  assisted  units  should  meet  this  \ 
standard  initially  and  should  continue  to 


meet  this  standard  for  the  period  of 
affordability  for  rental  housing. 

In  recognition  of  the  impact  of  utility 
costs  on  housing  affordability,  HUD 
requested  comments  on  the  possible  use 
of  the  Cost  Effective  Energy 
Conservation  and  Effectiveness 
Standards  (CEECS)  (24  CFR  part  39)  for 
property  rehabilitation  carried  out  with 
HOME  funds.  These  standards  were 
mandated  by  Congress  and  have  been  in 
use  since  1979  for  the  Section  312 
Property  Rehabihtation  Loan  Program 
and  several  other  HUD  programs  for 
assisting  rehabilitation.  They  allow  the 
owner  to  determine  whether  the  cost  of 
an  energy  improvement  can  be 
recovered  through  savings  in  fuel  costs 
over  a  reasonable  period  of  time. 

Five  commenters  recommended  that 
they  be  required  for  all  property 
rehabilitation.  Two  commenters 
opposed  requiring  their  use,  and  one  of 
these  recommended  that  their  use  be 
encouraged.  Four  other  opposing 
commenters  appear  to  have  confused 
the  CEECS  with  the  energy  efficiency 
standards  to  be  promulgated  for  new 
construction  under  section  109  of 
NAHA.  The  Department  does  not 
propose  applying  new  construction 
standards  to  property  rehabilitation. 

In  light  of  these  comments,  the 
Department  will  require  the  use  of  the 
CEECS  for  all  substantial  rehabilitation 
(defined  as  $25,000  or  more)  assisted  by 
HOME.  It  will  encourage  localities  to 
address  the  need  for  energy  efficiency 
standards  for  moderate  property 
rehabihtation.  Some  will  use  the  CEECS. 
Others  may  develop  their  own 
standards.  The  Department  will  study 
this  experience  and  use  it  to  decide 
whether  to  require,  in  the  final  rule,  use 
of  the  CEECS  for  all  or  a  portion  of  the 
remaining  rehabilitation. 

Section  92.252    Qualification  as 
Affordable  Housing:  Rental 

There  were  46  public  comments  on 
this  section.  The  majority  of  the 
comments  focused  on  the  length  of  the 
periods  of  affordability.  One  commenter 
suggested  shorter  terms  than  the 
proposed  rule,  nine  commenters 
supported  the  periods  that  were 
proposed,  22  recommended  longer 
terms,  and  two  wanted  affordability  in 
perpetuity.  Fifteen  commenters 
requested  that  the  Department  make 
clear  that  the  terms  proposed  were 
minimums  which  could  be  increased  by 
the  jurisdiction.  One  commenter  wanted 
the  terms  established  locally.  Another 
commenter  objected  to  the  20-year  term 
for  new  construction  and  said  the  term 
should  be  based  on  the  level  of  subsidy, 
as  had  the  terms  for  rehabilitation. 
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Among  those  commentera  suggesting 
longer  terms,  the  recommendations 
included:  The  period  required  for  tax 
credits,  30  years,  if  the  project  received 
more  than  $15,000  of  HOME  funds;  40 
years  (one  commenter);  and  50  years,  or, 
if  the  project  received  under  $5,000  of 
HOME  funds,  10  years  (8  commenters). 
Another  commenter  suggested  a  99-year 
ground  lease. 

Five  commenters  expressed  concern 
about  very  low-income  tenants  paying 
rents  based  upon  30  percent  of  gross 
income  of  a  family  whose  income  equals 
60  percent  of  area  median — which 
means  that  even  those  families  that  are 
right  at  the  income  limit  will  be  paying 
more  than  30  percent  of  income  for  rent 
It  was  suggested  that  HUD  use  30 
percent  of  50  percent. 

On  this  section,  three  commenters 
suggested  that  HUD  adopt  the  tax  credit 
program  approach,  which  establishes 
maximum  rents  based  on  unit  size,  but 
derived  from  an  appropriate  family  size 
and  income. 

A  comment  suggested  that  utility 
allowances  should  be  included  in  the 
rent  structure.  One  commentt-r  wanted 
clarification  on  monthly  adjusted 
income  in  S  92.252(a)(2)(i)  and  gross 
income  in  {  92.252(a](2)(ii). 

Several  commenters  suggested 
eliminating  the  requirement  that  tenants 
over  80  percent  of  median  pay  not  less 
than  30  percent  of  income.  fHiis  is  a 
statutory  requirement.)  Commenters 
wanted  their  payment  capped  at  Fair 
Market  Rents  (FMRs),  modified  to 
include  state  and  local  rent  regulations 
or  market  rent  established  by  locality.  It 
was  also  suggested  that  units  occupied 
by  families  having  federal  or  state  rental 
assistance  should  be  excluded  from  rent 
limitations. 

Other  commenters  had  the  following 
suggestions:  increase  the  20  percent  of 
very  low-inconfe  requirement  to  40-60 
percent;  20  percent  very  low-income  is 
not  feasible  for  small  projects;  lower  90 
percent  to  50  percent  of  rental  units  for 
families  below  60  percent;  allow 
jurisdictions  to  use  HOME  funds  for 
administrative  fees,  or  to  charge  owners 
a  fee  to  do  annual  rent  recertifications. 

Another  series  of  comments  included 
the  following:  FMRs  should  be 
eliminated  as  a  limit  on  rents,  project- 
based  assistance  should  be  allowed 
with  higher  rent  levels  than  specified, 
and  higher  rent  levels  should  be  allowed 
to  ensure  project  feasibility. 

The  Department  was  asked  to  clarify 
that  only  HOME-assisted  units  must  be 
occupied  by  low-income  families,  and  to 
create  program-wide  waivers  to  the  100 
percent  low-income  housing  requirement 


(flexibility  in  the  Rental  Rehabilitation 
Program  was  cited). 

Two  different  views  were  suggested  in 
the  following  comments:  allow  rental 
units  to  be  converted  to  tenant 
ownership  after  15  years,  and  then  apply 
the  15-year  ownership  requirements;  no 
conversion  to  ownership  should  be 
allowed  except  to  limited  equity  coops, 
and  then  use  restrictions  would  begin 
again,  as  for  the  initial  rental  housing. 

The  following  recommendations  were 
offered  by  one  commenter  HUD  should 
aggressively  pursue  an  earmark  of 
Section  8  rental  assistance  for  HOME 
projects  to  ensure  very  low-income 
participation;  the  rule  should  be  revised 
to  prohibit  any  discrimination  against 
applicants  based  upon  the  amount  or 
source  of  income:  and  HUD  should 
establish  binding  useful  life  restrictions 
on  affordability  and  require  that  owners 
cannot  benefit  financially  from  violation 
of  these  provisions,  i.e.  any  proceeds  in 
excess  of  the  project's  bona  fide  debt 
must  be  repaid  to  a  local  trust  fund,  in 
addition  to  the  repayment  of  any  HOME 
Investment 

The  Department  has  decided  to 
maintain  the  periods  of  affordability  in 
the  proposed  rule:  however,  the  final 
rule  has  been  revised  to  clarify  that  the 
periods  are  minimum  terms  which  may 
be  extended  at  state  or  local  discretion. 

The  Department  agrees  with  the 
recommendation  that  it  must  establish 
maximum  rents  based  on  unit  size 
derived  from  an  appropriate  family  size 
and  income,  and  has  adopted  such  an 
approach  in  the  fmal  rule. 

With  regard  to  changing  the  percent  of 
low-income  or  very-low  income  families 
expected  to  reside  at  the  estabhshed 
rent  levels,  the  regulation  mirrors  the 
statutory  requirements.  The  statute  also 
requires  that  famihes  who  no  longer 
qualify  as  low-income  must  pay  30 
percent  of  the  family's  adjusted  monthly 
income  for  rent. 

The  Department  has  revised  the  rule 
to  lower  the  rent  level  for  very  low- 
income  families  from  30  percent  of  60 
percent  of  area  median  to  30  percent  of 
50  percent  of  area  median.  In  addition, 
the  regulation  has  been  revised  to  cover 
utilities  in  the  rent  structure. 


Section  92.253 
Plan 


Tenant  Participation 


There  were  eight  comments  on  this 
section.  Three  commenters  suggested 
that  CHDOs  should  be  able  to  give 
preference  to  neighborhood  residents 
and  interview  prospective  tenants  to  see 
if  they  will  be  good  tenants.  One 
comment  recommended  that  the 
requirement  for  the  owner  to  maintain  a 
written  waiting  list  be  eliminated.  The 
commenter  believed  that  the 


requirement  would  be  burdensome,  and 
that  following  an  approved  affirmative 
marketing  strategy  would  serve  a  similar 
purpose  to  the  waiting  list. 

On  giving  preference  to  neighborhood 
residents,  we  assume  that  mostly 
neighborhood  residents  will  apply. 
However,  a  specific  preference  to 
neighboi^ood  residents  is  not  possible 
because  the  federal  preferences  must  be 
applied. 

On  interviewing  prospective  tenants 
to  see  if  they  will  be  good  tenants,  it  is 
expected  that  owners  do  this  as  good 
business  practice. 

The  comment  to  eliminate  waiting 
lists  cannot  be  adopted.  Use  of  a  waiting 
list  is  required  by  section  225(d)  of 
NAHA- 

The  commenter  wanted  more  tenant 
protection  in  case  of  termination  of 
tenancy — to  be  locally  adopted.  The 
Department  requires  the  minimum  set 
forth  in  the  regulations.  If  localities  want 
more  tenant  protections,  they  are  free  to 
adopt  them  as  long  as  they  do  not 
conflict  with  these  regulations. 

Several  commenters  wanted  model 
leases.  HUD  believes  that  because  of 
the  wide  variations  in  state  and  local 
law  it  is  better  to  state  our  requirements 
and  prohibitions  and  allow  localities 
and  owners  to  use  their  own  leases. 

One  commenter  suggested  the  two- 
year  lease  term  under  statute  should  be 
extendable  if  a  jurisdiction  puts  in  other 
funds.  This  is  already  the  case.  They 
went  on  to  say  that  the  tenant  could 
only  be  evicted  for  cause.  This  also  is 
already  the  case. 

One  commenter  said  a  one-year  lease 
does  not  work  for  special  needs.  The 
regulation  as  written  provides  Qexibilify 
in  this  regard. 

One  commenter  suggested  locally 
designed  tenant  assistance  programs  are 
not  sufficiently  defmed  in  the  regulation 
and  suggested  that  HUD  require  that 
either  a  voucher  or  a  certificate  model 
be  followed.  HUD  has  decided  to  give 
jurisdictions  flexibiUty  in  this  regard. 

Another  commenter  said  that  tenants 
should  not  be  denied  admission  to 
HOME  projects  because  of  bad  credit  or 
rent  payment  problems.  Criteria  for 
admission  should  be  related  to  the 
abihty  to  pay  HOME  subsidized  rents, 
not  market  rate  rents,  but  CHDOs 
should  interview  prospective  tenants  to 
see  whether  they  will  be  good  tenants. 

One  commenter  said  there  was  no 
basis  for  HUD  to  estabUsh  a  minimum 
rent  standard  under  tenant  assistance. 
The  rent  should  be  based  on  income. 
HUD  disagrees  and  believes  that 
tenants  have  a  responsibilify  to  pay 
some  portion  of  income  towards  housing 
costs.  If  there  is  zero  income,  as  may  be 
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requirement  would  be  burdensome,  and 
that  following  an  approved  aflirmative 
marketing  strategy  would  serve  a  similar 
purpose  to  the  waiting  list. 

On  giving  preference  to  neighbotbood 
residents,  we  assume  that  mostly 
neighborhood  residents  will  apply. 
However,  a  specific  preference  to 
neighborhood  residents  is  not  possible 
because  the  federal  preferences  must  be 
appUed. 

On  interviewing  prospective  tenants 
to  see  if  they  will  be  good  tenants,  it  is 
expected  that  owners  do  this  as  good 
business  practice. 

The  comment  to  eliminate  waiting 
Usts  caimot  be  adopted.  Use  of  a  waiting 
list  is  required  by  section  225(d)  of 
NAHA. 

The  commenter  wanted  more  tenant 
protection  in  case  of  termination  of 
tenancy — to  be  locally  adopted.  The 
Department  requires  the  minimum  set 
forth  in  the  regulations.  If  localities  want 
more  tenant  protections,  they  are  free  to 
adopt  them  as  long  as  they  do  not 
conflict  with  these  regulations. 

Several  commenters  wanted  model 
leases.  HUD  believes  that  because  of 
the  wide  variations  in  state  and  local 
law  it  is  better  to  state  our  requirements 
and  prohibitions  and  allow  localities 
and  owners  to  use  their  own  leases. 

One  commenter  suggested  the  two- 
year  lease  term  under  statute  should  be 
extendable  if  a  jurisdiction  puts  in  other 
funds.  This  is  already  the  case.  They 
went  on  to  say  that  the  tenant  could 
only  be  evicted  for  cause.  This  also  is 
already  the  case. 

One  commenter  said  a  one-year  lease 
does  not  work  for  special  needs.  The 
regulation  as  written  provides  flexibility 
in  this  regard. 

One  commenter  suggested  locally 
designed  tenant  assistance  programs  are 
not  sufficiently  defined  in  the  regulation 
and  suggested  that  HUD  require  that 
either  a  voucher  or  a  certificate  model 
be  followed.  HUD  has  decided  to  give 
jurisdictions  flexibility  in  this  regard. 

Another  commenter  said  that  tenants 
should  not  be  denied  admission  to 
HOME  projects  because  of  bad  credit  or 
rent  payment  problems.  Criteria  for 
admission  should  be  related  to  the 
ability  to  pay  HOME  subsidized  rents, 
not  market  rate  rents,  but  CHDOs 
should  interview  prospective  tenants  to 
see  whether  they  will  be  good  tenants. 

One  commenter  said  there  was  no 
basis  for  HUD  to  estabUsh  a  minimum 
rent  standard  imder  tenant  assistance. 
The  rent  should  be  based  on  income. 
HUD  disagrees  and  believes  that 
tenants  have  a  responsibility  to  pay 
some  portion  of  income  towards  housing 
costs.  If  there  is  zero  income,  as  may  be 


the  case  with  homeless  persons,  then 
the  minimum  contribution  is  also  zero. 
One  comment  pointed  out  that  HUD 
neglected  to  include  utility  allowances 
in  the  definition  of  reasonable  rent  The 
regulation  has  been  revised  to  be  more 
specific  in  this  regard.  One  commenter 
suggested  that  a  tenant  participation 
plan  (such  as  that  required  for  CHDOs) 
should  be  required  of  all  owners.  HUD 
does  not  wish  to  impose  additional 
requirements  where  they  are  not 
required. 

Section  92.254    Qualification  as 
Affordable  Housing:  Homeownership 

The  Department  received  46 
comments  on  this  section. 

Purchase  With  or  Without 
Rehabilitation — Period  to  Ensure 
Affordability 

Five  comments  supported  the 
proposed  regulation  regarding  the 
assurance  that  the  housing  will  remain 
affordable  for  a  long  period;  these 
commenters  did  not  suggest  changing 
the  proposed  rule.  Five  others  proposed 
that  the  period  to  ensure  that  housing 
remains  affordable  to  low-income 
buyers  be  made  longer.Two  of  them 
suggested  that  the  period  be  the  longer 
of  50  years  or  the  "remaining  useful 
life,"  while  two  other  commenters 
suggested  it  be  "perpetual"  or  for  a  very 
long  time  (50  years).  The  other 
commenter  proposed  that  the  term  be 
increased  to  equal  the  term  offered  by 
FHA  insured  loans. 

There  were  four  other  commenters 
who  believed  that  the  period  (20  years 
for  newly  constructed  housing  or  15 
years  for  other  housing)  required  for 
low-income  affordability  was  too  long; 
two  commenters  suggested  that  the 
period  should  be  only  five  years.  Two  of 
the  commenters  did  not  offer  a  specific 
period,  but  related  the  period  to  the 
period  it  takes  to  recover  the 
participating  jurisdiction's  HOME 
investment. 

Two  other  commenters,  while  not 
commenting  on  the  actual  periods  in  the 
proposed  rule,  suggested  that  the 
residence  requirement  apply  only  to  the 
initial  homeowner.  Another  commenter 
indicated  that  the  state  courts  had  found 
that  requiring  a  recipient  to  remain  for  a 
specific  period  is  unenforceable  if 
Community  Development  Block  Grant 
funds  had  been*Qsed  to  assist  in  the 
acquisition  of  the  unit. 

The  Department  has  decided,  given 
the  balanced  responses  it  received  to 
the  provisions  of  this  section,  not  to 
extend  or  shorten  the  terms  of 
affordability  for  homeownership.  The 
rule  has  not  been  revised.  The  period  of 
affordability  is  not  tied  to  the 


homeowner,  but  rather  to  the  unit.  The 
period  of  affordability  does  not  require 
the  homeowner  to  remain  in  the 
property.  However,  the  terms  of 
affordability  (20  years  for  new 
construction  and  15  years  for 
rehabilitated  housing)  are  minimums. 
and  participating  jurisdictions  have 
authority  to  lengthen  these  terms  if  they 
desire. 

Fair  Return  on  Investment  (Equity)  and 
Return  of  HOME  Investment  to  the 
Participating  Jurisdiction 

The  seven  comments  about  the 
amount  of  equity  that  the  initial 
homeowner  could  retain  varied  between 
permitting  more  equity  to  limiting  the 
amount  of  it.  Two  of  the  latter  comments 
proposed  that  a  lien  on  the  property  in 
the  amount  of  assistance  would  provide 
the  locality  with  its  retimi  while  still 
permitting  a  fair  return  to  the  original 
buyer. 

Five  commenters  offered  reasons  for 
providing  the  initial  homeowners  more 
of  the  equity,  such  as  retiuning  to  the 
homebuyer  inflation-adjusted  costs  of 
buying,  improving,  and  financing  the 
acquisition  of  the  property;  or, 
permitting  the  homeowner  to  retain 
more  of  the  equity  in  areas  where 
successor  homeowners  are  difficult  to 
find. 

Two  of  the  commenters  stated  that  the 
proposed  rule  is  a  disincentive  for  low- 
income  persons  who  "want  to 
participate  in  the  free  market  with  a 
minimum  of  restrictions."  Another 
stated  that  homebuyers  should  not  be 
made  "second  class  homeowners"  who 
can  only  sell  to  other  low-income 
buyers. 

The  comments  about  the  return  of  the 
initial  homebuyer's  equity  are  also 
related  to  the  participating  jurisdiction's 
recovering  its  initial  investment.  Two 
commenters  suggest  that  any  gain  or 
equity  increase  be  apportioned  between 
the  HOME  fund  and  the  homebuyer  in 
proportion  to  their  contributions.  One  of 
these  commenters  suggested  that  the 
public  subsidy  should  not  be  forgiven 
over  time  in  advance  of  the  expiration  of 
the  final  use  restriction  that  is  adopted. 

One  of  the  comments  questioned 
whether  the  public  should  pay  twice  for 
the  same  project,  once  when  it  is  built 
and  once  when  the  binding 
commitments  expire. 

One  of  the  commenters  proposed  that 
if  the  subsequent  purchaser  is  a  low- 
income  person,  then  the  amount  of  the 
forgivable  loan  could  be  passed  on  to 
the  second  owner;  and  if  the  next 
purchaser  was  not  low-income,  the 
forgivable  loan  amount  would  be  paid 
back  to  the  jurisdiction  in  full.  Another 
two  commenters  expressed  the  view 


that  determining  the  amount  of  the 
related  increase  to  the  HOME 
assistance  would  be  difficult, 
particularly  over  the  period  of  time  in 
the  proposed  rule. 

The  statute  and  the  proposed  rule 
provided  participating  jurisdictions 
maximum  flexibility  to  develop 
guidelines  for  determining  the  amount  of 
equity  returned  to  the  initial  homebuyer 
upon  sale  of  the  HOME  assisted  house. 
The  Department  sees  no  reason  to 
restrict  that  flexibility  beyond  that 
required  by  the  statute. 

Resale  Price  and  Appraised  Value 

There  were  eight  comments  on  the 
method  or  means  to  establish  the  value 
and  price  at  the  time  of  resale.  Four  of 
the  comments  supported  giving  the 
locality  more  latitude  to  set  resale  terms 
other  than  just  the  price.  Three  of  the 
commenters  suggested  that  each 
jurisdiction  could  control  affordable 
housing  provisions  better  than  the 
federal  government. 

The  Department  agrees  that  the 
regulation  need  not  restrict  the  resale 
price  to  ensure  continued  affordability. 
The  regulation  has  been  revised  to 
provide  for  affordability  in  terms  of 
monthly  housing  payments. 

Two  of  the  commenters  suggested  that 
the  purchase  price  at  resale  be  governed 
by  the  same  requirements  as  are  set  out 
in  section  215(b)(1)  of  NAHA.  This 
suggestion  does  not  meet  the  test  in  the 
statute. 

Monitoring  the  Resale  Provisions  and 
Administrative  Costs 

There  were  five  comments  to  the 
effect  that  the  rule  did  not  mention 
administrative  costs  or  long-term 
monitoring  responsibilities.  These 
comments  stated  that  this  section 
assumed  that  either  the  locahty  would 
do  the  monitoring  or,  additionally,  that 
lenders  may  have  to  enforce  the 
provisions.  All  five  were  concerned  that 
there  is  no  provision  for  administrative 
costs  in  the  proposed  rule  for  those 
responsibilities. 

Although  the  Department  is 
sympathetic  to  this  concern,  t!ie 
payment  of  administrative  costs  with 
HOME  funds  is  not  permitted  by  the 
statute. 

Participation  by  Private  Lenders,  FNMA 
and  Community  Land  Trusts 

There  were  seven  comments  about 
broadening  the  involvement  of  private 
lenders,  F>MA  and  community  land 
trusts.  Notably,  most  of  these 
commenters  supported  the  proposed 
rule;  however,  two  suggested  that  HUD 
should  permit  increased  participation  in 
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the  development  of  this  rule  from  the 
providers  of  funding  for  projects  and 
properties  for  low-income  persons  and 
families. 

The  Department  intends  to  explore 
cooperation  with  FNMA  and  other 
organizations  with  sources  of  funds  for 
affordable  housing. 

Two  commenters  suggested  using  the 
model  of  community  land  trusts  (CLT). 
That  is,  the  CLT  purchases  the  land  and 
sells  only  the  building  (improvement)  to 
the  eligible  family.  One  of  the 
commenters  stated  that  this  model 
involves  a  commimity-based  nonprofit 
and  should  result  in  perpetual 
affordability. 

The  Department  has  been  in  contact 
with  community  land  trust  organizations 
regarding  their  efforts  to  maintain  the 
long-term  affordability  of  assisted 
housing  and  will  develop  information  for 
participating  jurisdictions  and 
nonproHts  in  the  future. 

One  responder  did  not  comment,  but 
questioned  at  what  future  time  the 
resale  requirements  would  terminate  for 
a  first-time  homebuyer. 

The  resale  requirements  apply  to  all 
sales  of  the  property  during  the  period  of 
affordability. 

Section  92.255    Mixed-Income  Project 

The  two  commenters  on  this  section 
objected  to  the  limitation  that  HOME 
funds  be  spent  only  on  unita  occupied 
by  low-income  families,  suggesting 
instead  that  as  long  as  a  project  had  a 
majority  of  low-income  tenants,  HOME 
funds  could  be  spent  on  the  entire 
projects.  Concern  was  voiced  about  the 
concentration  of  low-income  families. 

The  statute  requires  that  HOME  funds 
be  spent  only  on  units  occupied  by  low- 
income  families. 

Section  92.256  '  Mixed-Use  Project 

There  were  Hve  commenters  on  this 
section,  all  of  whom  objected  to  the  51 
percent  requirement  for  residential 
space  in  a  building.  Two  commenters 
also  objected  to  requiring  that  each 
building  in  a  project  contain  residential 
living  space. 

The  intent  of  the  statute  is  to  create 
affordable  housing  and,  in  keeping  with 
this  purpose,  the  Department  has 
retained  both  requirements. 

Section  92.257    Religious  Organizations 

There  were  three  commenters  on  this 
section.  One  commenter  was  concerned 
that  YMCAs  or  other  such  nonprofits 
would  be  excluded  from  receiving 
HOME  funds.  Two  other  commenters 
voiced  a  similar  concern  about  the 
current  wording  of  the  rule,  which 
seemed  to  preclude  acquisition  or 
leasing  of  property  from  religious 


organizations.  It  was  recommended  that 
clarification  l>e  provided  to  indicate  that 
property  purchased  or  leased  from 
religious  organizations  by  secular 
organizations  is  eligible  for  HOME 
funding. 

The  Department  has  made  the 
clarification  with  regard  to  the  purchase 
of  property  from  a  religious 
organization. 

The  Department  has  determined  that 
YMCAs.  YWCAs.  YMHAs.  and  YWHAs 
are  not  primarily  religious  organizations 
and,  therefore,  are  not  prohibited  from 
receiving  HOME  funds  for  eligible 
activities. 

Section  92.258    Limitation  of  Use  of 
HOME  Funds  with  FHA  Insurance 

All  sixteen  commenters  indicated  that 
this  provision  should  be  eliminated.  All 
believed  that  tying  the  FHA  mortgage 
term  to  the  aflFordability  term  did  not 
make  sense  and  would  have  the 
opposite  effect  on  HOME  intent,  by 
increasing  monthly  costs  of  the 
mortgage  and  making  units  less 
affordable.  Other  commenters  claimed 
that  the  practical  intent  of  the  rule  was 
to  eliminate  the  use  of  FHA  mortgage 
insurance  with  HOME  funds  which  was 
not,  the  commenters  said,  the 
Congressional  intent.  It  was 
recommended  that  this  provision  be 
stricken  and  that  HOME  projects  be 
underwritten  for  FHA  insurance  on  their 
merits  alone. 

The  commenters  read  this  provision 
as  limiting  the  term  of  FHA  mortgages  to 
the  applicable  minimum  affordabiUty 
periods  set  out  in  S  9  92.252(a)(5)  and 
g2.254(a)(4)(ii).  Under  this  reading,  for 
example,  an  FHA  mortgage  on  a  rental 
project  that  was  rehabilitated  with 
under  $15,CXX)  per  unit  of  HOME  funds 
would  be  limited  to  a  term  of  five  years. 
The  proposed  rule  provision,  however, 
would  have  limited  the  FHA  mortgage  to 
whatever  period  of  affordability 
participating  jurisdiction  required  for  the 
project  not  to  the  minimum  affordability 
period.  The  Department  has  revised 
i  92.258  (and  has  added  a  comparable 
provision  at  §  92.624  for  the  Indian  tribe 
component  of  the  Program]  to  restate  the 
requirement  in  a  way  that  avoids  the 
impression  that  an  FHA  mortgage  is 
limited  to  the  applicable  minimum 
affordability  period.  This  section  now 
provides  that  the  affordability  period  for 
the  project  must  be  equal  to  the  term  of 
the  FHA  mortgage. 

Subpart  G — Community  Housing 
Development  OrganizatiDns 

The  Department  received  a  total  of  39 
comments  on  SS  92.300. 92.301,  and 
92.302. 


Section  92.300    Set-Aside  for 
Community  Housing  Development 
Organizations 

Five  commenters  suggested  that  the 
regulations  provide  for  a  waiver  of  the 
18-month  period  within  which  HOME 
funds  must  be  reserved  for  nonprofit 
projects,  since  18  months  may  not  be 
enough  time  for  those  communities  that 
do  not  currently  have  CHDOs.  One 
commenter  suggested  that  a 
commensurate  level  of  administrative 
funds  should  be  provided  out  of  the  15 
percent  set-aside  to  these  organizations, 
to  facilitate  capacity  development. 

The  18-month  period  is  statutory  and 
cannot  be  increased  in  the  regidations. 
The  statute  does  not  permit  the  use  of 
the  15  percent  set-aside  for 
administrative  costs. 

Four  commenters  indicated  that  the 
requirement  that  a  CHDO  that  owns  a 
project  in  partnership  must  be  the 
managing  general  partner  is  too 
restrictive.  New  York,  for  example, 
prohibits  nonprofit  corporations  from 
acting  in  the  capacity  of  general  partner 
in  business  partnerships,  and  therefore, 
nonprofit  organizations  in  New  York 
would  be  unable  to  use  low-income  tax 
credits  in  conjimction  with  the  set-aside 
of  HOME  funds.  Clarifying  language 
was  recommended  to  identify  "general 
partner"  as  the  "1  percent  interest"  in 
the  limited  partnership  arrangement  It 
was  also  suggested  that  the  CHDO 
definition  be  broadened  to  include  a 
wholly-owned,  for-profit  subsidiary  of 
the  CHDO. 

In  response,  the  Department  wants  to 
ensure  that  the  CHDO  controls  the 
project,  irrespective  of  the  title  it  holds 
or  the  percentage  of  ownership  it 
possesses.  Therefore  S  92.300  has  been 
revised  to  state  that  if  a  CHDO  or  its 
wholly  owned,  for-profit  subsidiary 
owns  the  project  in  partnership,  the 
CHDO  or  the  subsidiary  must  be  the 
managing  general  partner.  The  CHDO 
could  establish  a  wholly  owned 
subsidiary  to  own  the  project  along  with 
limited  partners,  but  the  CHDO  must 
control  the  project  in  order  for  it  to 
qualify  for  investment  of  HOME  funds 
under  the  15  percent  set-aside.  A  wholly 
owned  for-profit  subsidiary  of  a  CHDO 
does  not  qualify  as  a  CHDO  under  the 
statutory  definition,  and  the  regulation 
has  not  been  revised  on  this  point 

One  commenter  stated  that  the 
regulations  are  not  clear  whether  a  local 
match  is  required  for  the  15  percent  set- 
aside  or,  if  required,  is  it  based  upon 
how  the  CHDO  uses  the  set-aside,  i.e., 
for  new  construction  or  for 
rehabilitation. 
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Section  92.300    Set-Aside  for 
Community  Housing  Development 
Organizations 

Five  commenters  suggested  that  the 
regulations  provide  for  a  waiver  of  the 
18-month  period  within  which  HOME 
funds  must  be  reserved  for  nonprofit 
projects,  since  18  months  may  not  be 
enough  time  for  those  communities  that 
do  not  currently  have  CHDOs.  One 
commenter  suggested  that  a 
commensurate  level  of  administrative 
funds  should  be  provided  out  of  the  15 
percent  set-aside  to  these  organizations, 
to  facilitate  capacity  development. 

The  18-month  period  is  statutory  and 
caimot  be  increased  in  the  regrdations. 
The  statute  does  not  permit  the  use  of 
the  15  percent  set-aside  for 
administrative  costs. 

Four  commenters  indicated  that  the 
requirement  that  a  CHDO  that  owns  a 
project  in  partnership  must  be  the 
managing  general  partner  is  too 
restrictive.  New  York,  for  example, 
prohibits  nonprofit  corporations  from 
acting  in  the  capacity  of  general  partner 
in  business  partnerships,  and  therefore, 
nonprofit  organizations  in  New  York 
would  be  unable  to  use  low-income  tax 
credits  in  conjimction  with  the  set-aside 
of  HOME  funds.  Clarifying  language 
was  recommended  to  identify  "general 
partner"  as  the  "1  percent  interest"  in 
the  limited  partnership  arrangement.  It 
was  also  suggested  that  the  CHDO 
definition  be  broadened  to  include  a 
wholly-owned,  for-profit  subsidiary  of 
the  CHDO. 

In  response,  the  Department  wants  to 
ensure  that  the  CHDO  controls  the 
project,  irrespective  of  the  title  it  holds 
or  the  percentage  of  ownership  it 
possesses.  Therefore  S  92.300  has  been 
revised  to  state  that  if  a  CHDO  or  its 
wholly  owned,  for-profit  subsidiary 
owns  the  project  in  partnership,  the 
CHDO  or  the  subsidiary  must  be  the 
managing  general  partner.  The  CHDO 
could  establish  a  wholly  owned 
subsidiary  to  own  the  project  along  with 
limited  partners,  but  the  CHDO  must 
control  the  project  in  order  for  it  to 
qualify  for  investment  of  HOME  funds 
under  the  15  percent  set-aside.  A  wholly 
owmed  for-profit  subsidiary  of  a  CHDO 
does  not  qualify  as  a  CHDO  under  the 
statutory  definition,  and  the  regulation 
has  not  been  revised  on  this  point 

One  commenter  stated  that  the 
regidations  are  not  clear  whether  a  local 
match  is  required  for  the  15  percent  set- 
aside  or,  if  required,  is  it  based  upon 
how  the  CHDO  uses  the  set-aside,  i.e., 
for  new  construction  or  for 
rehabilitation. 


In  response,  matching  contributions 
are  required  for  HOME  funds  that  are 
drawn  down  by  a  participating 
jurisdiction,  including  funds  invested  in 
CHDO  projects.  The  participating 
jurisdiction  is  responsible  for  meeting 
the  matching  requirements  and  the 
match,  while  calculated  on  a  project 
basis,  is  not  required  to  be  made  on  a 
project-by-project  basis,  but  rather  on  a 
program-wide  basis. 

Section  92.301    Project-Specific 
Assistance  to  Community  Housing 
Development  Organizations 

The  statute  permits  a  participating 
jurisdiction  to  use  10  percent  of  its  15 
percent  CHDO  set-aside  for  pre- 
development  loans.  One  commenter 
recommended  that  the  10  percent  be  a 
minimum  standard,  with  jurisdictions 
being  able  to  reserve  up  to  20  percent  at 
their  discretion.  -Another  commenter 
encouraged  the  use  of  "grants"  instead 
of  "loans"  to  facilitate  sound  project 
feasibility  studies  and  engagement  of  a 
development  team.  Another  conunenter 
asserted  that  state  programs  would 
benefit  from  being  able  to  use  a  portion 
of  the  10  percent  for  technical  assistance 
and  capacity  building  activities  with 
CHDOs  related  to  HOME  activities. 

In  response,  it  should  be  noted  that 
the  statute  provides  that  "amounts  not 
to  exceed  10  percent"  may  be  used  for 
project-specific  loans  to  CHDOs.  In 
addition,  participating  jurisdictions  may 
waive  repayment  of  the  loans  if  there 
are  impediments  beyond  the  control  of 
the  CHDO.  Finally,  the  rule  is  very  dear 
that  these  loans  are  for  project-specific 
activities,  and  are  not  to  be  loaned  to 
CHDOs  for  general  technical  assistance 
and  capacity  building. 

One  commenter  recommended  that 
the  role  of  CHIX>8  as  a  developer, 
sponsor,  or  owner  be  further  defined  in 
order  to  ensure  that  their  participation 
in  a  project  is  significant  and  long-term. 
The  concern  is  that  a  CHDO  could  be 
used  to  obtain  reserved  funds  by  acting 
as  a  "sponsor"  or  "developer"  without 
any  substantial  involvement  in  the 
project.  The  jurisdictions,  it  was 
suggested,  should  be  allowed  to  make  a 
determination  that  a  CHDO  obtaining 
reserved  funds  is  in  fact  acting  in  such  a 
substantia!  role. 

The  Department  believes  that  further 
definition  is  not  required  because  the 
requirements  contained  in  the  definition 
of  a  CHDO  virtually  mandate  long-term 
association  with  funded  projects. 
Further,  the  regulation  makes  clear  that 
the  HOME  funds  invested  in  projects 
affiliated  with  CHDOs  must  be  awarded 
to  the  CHDOs  thereby,  requiring  their 
active  participation. 


One  commenter  noted  that  the 
proposed  rule  does  not  state  specifically 
enough  the  drciunstances  under  which 
seed  loans  can  be  waived. 

The  Department  assumed  that 
participating  jurisdictions  would 
husband  well  their  HOME  funds 
invested  in  CHDO  projects  and  that  they 
did  not  require  any  further  guidance. 
Statements  of  specific  circimistances 
would  serve  only  to  restrict  participating 
jurisdictions  unnecessarily. 

Section  93302    Housing  Education  and 

Organizational  Support 

The  proposed  rule  states  that  an 
organization,  in  order  to  contract  with 
HUD  to  provide  housing  and 
organizational  support,  must  serve  more 
than  one  community.  One  commenter 
indicated  that  there  are  organizations 
that  handle  a  number  of  communities  in 
the  same  dty.  Therefore,  the  definition 
of  community  should  be  expanded  to 
include  "neighborhoods." 

The  expansion  of  the  definition  of 
"community"  contained  in  the  CHDO 
criteria  addressed  this  comment. 

One  conunenter  recommended  diat 
HUD  consult  with  states  in  the  selection 
of  nonprofit  intermediary  organizations, 
in  order  to  take  advantage  of  the  states' 
extensive  experience  with  these  issues. 
The  Department  intends  to  take  such 
action. 

Section  234(b)  of  NAHA  provides  that 
a  CHDO  may  not  receive  assistance 
under  the  HOME  Program  in  an  amount 
that  together  with  other  federal 
assistance,  provides  more  than  50 
percent  of  an  organization's  total 
operating  budget  in  a  given  year.  Section 
92.302(d)(1)  implements  this  limitation. 
HUD  received  nine  comments  on  this 
issue.  Each  conunenter  stated  that  the  50 
percent  limitation  restricts  participation 
by  many  CHDO's  particularly  by  new  or 
small  CHDOs.  Commenters  suggested: 
Limiting  the  50  percent  restriction  only 
to  funds  under  section  233  of  the  statute; 
waiving  the  restriction  for  the  first  two 
years  of  a  CHDO's  existence;  raising  the 
limitation  to  75  percent  of  operating 
budget  for  small  CHDOs  ($500,000 
annually  and  under);  and  applying  the 
limit  only  to  operating  expenses  for 
housing  development  activities  or 
defining  "operating  funds"  to  exclude 
project  and  program-related  funds. 

Section  g2.302(d)(l)  applies  the 
limitation  only  to  HOME  funds  received 
by  a  CHDO  for  organizational  support 
and  for  housing  education,  the  forma  of 
HOME  assistance  that  may  be  a  part  of 
a  CHDO's  operating  budget.  The 
Department  believes  that  its 
interpretation  of  the  limitation  in  the 
statute  provides  flexibility  in  its 
application  as  much  as  possible  and  still 


remains  true  to  the  letter  and  intent  of 
the  statutory  limitation.  The 
Department's  interpretation  permits  the 
largest  number  of  CHDOs  to  qualify  for 
HOME  huids. 

Three  commenters  recognized  the 
heavy  use  of  CDBG  funds  by  CHDOs 
and  recommended  that  CDBG  funds 
should  not  be  considered  federal  funds 
for  the  purpose  of  calculating  this 
restriction. 

The  Department  construes  "other 
federal  assistance"  to  include  federal 
grants,  such  as  CDBG,  that  are  awarded 
to  states  and  local  govenmients  and 
subgranted  to  community  housing 
development  organizations.  The 
regulation  has  not  been  revised. 

Section  9Z303— Tenant  Participation 
Plan 

HUD  received  four  comments  on  this 
section.  The  first  commenter  stated  that 
HUD  should  define  standards  and 
procedures  that  would  constitute 
adequate  and  appropriate  tenant 
participation  in  management  decisions 
in  such  a  way  as  to  avoid  diminishing 
control  of  organization^ acting  as 
general  partners. 

TTje  rule  gives  great  (lexibihty  to 
participating  jurisdictions  to  approve  a 
broad  range  of  tenant  participation 
plans.  Some  may  give  significant  powers 
to  the  tenants,  while  others  may  provide 
them  an  advisory  role  only.  The 
Department  did  not  want  to  be  unduly 
prescriptive  in  this  area,  especially  in 
light  of  the  variations  in  tenant  law 
throughout  the  country. 

A  second  commenter  expressed 
resistance  to  tenants'  involvement  in 
management  decisions  and  stated  that 
tenant  plans  for  special  needs 
populations  are  not  practical  or 
appropriate. 

The  Department  agrees  that  the 
appropriate  amount  of  tenant 
involvement  may  vary,  and  has 
permitted  wide  flexibility  within  the 
letter  of  the  Act. 

Another  conunenter  stated  that  HUD 
should  give  guidance  to  participating 
jurisdictions  on  their  discretionary 
power  to  evaluate  a  CHDO's  tenant 
participation  plan,  particularly  on 
fiequency  of  submission,  i.e.,  annual 
submission. 

The  Department  chooses  not  to  be 
overly  prescriptive  regarding  these 
issues. 

A  final  commenter  recommended  that 
the  requirement  for  a  tenant 
participation  plan  is  a  mechanism  for 
substantive  community  involvement 
without  HUD  dictating  the  composition 
of  the  CHDO's  governing  board. 
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The  Department  disagrees  that  a  plan 
for  participation  of  tenants  is  a 
mechanism  for  community  involvement. 
No  change  has  been  made  to  the  rule. 

Subpart  H — Ottner  Federal 
Requirements 

Section  92.351    Affirmative  Marketing 

Two  comments  were  received.  One 
commenter  suggested  that  affirmative 
marketing  should  apply  when  common 
ownership  of  assisted  units  within  the 
jurisdiction  is  five  or  more,  rather  than 
to  projects  with  five  or  more  assisted 
units. 

One  commenter  suggested  that  a 
formal,  regulatory  connection  be  made 
requiring  participating  jurisdictions  and 
PHAs  to  coordinate  programs. 

No  change  has  been  made  in  this 
section. 

Section  92.352   Environmental  Review 

Ten  comments  were  received. 

Two  conunenters  stated  their  belief 
that  the  cost  of  performing 
environmental  reviews  should  be  passed 
on  to  the  project  developer,  and  another 
commenter  requested  clarification 
whether  this  would  be  allowable. 
Conmienters  also  asked  for  clarification 
whether  states  could  pass  the 
environmental  review  responsibilities 
onto  the  state  recipients  and 
subrecipients. 

One  commenter  asked  whether  an 
environmental  review  must  be 
performed  on  each  individual  dwelling 
unit  of  a  scattered-site  project. 

One  commenter  suggested  that,  rather 
than  having  to  perform  a  review,  a 
jurisdiction  be  allowed  to  rely  upon  an 
indemnification  against  losses  as  a 
result  of  environmental  hazards,  from 
the  project  owners. 

One  commenter  suggested  that 
environmental  reviews  be  performed  by 
HUD  staff,  as  is  now  the  case  in  some 
other  HUD  programs. 

One  commenter  expressed  concern 
that  environmental  review  requirements 
will  add  to  administrative  costs  and 
burden  because  additional  staff  will  be 
needed  to  carry  out  these  requirements. 

The  requirement  to  perform  an 
environmental  review  is  statutory, 
although  certain  activities  that  do  not 
have  the  potential  for  significant 
physical  impact  and  do  not  trigger 
environmental  laws  are  exempt  from 
review  under  24  CFR  part  58.  The  statute 
provides  for  assumption  of 
environmental  review  responsibilities 
by  participating  jurisdictions,  but  not  by 
other  recipients  or  subrecipients,  such 
as  Indian  tribes.  The  cost  of  reviews  for 
which  participating  jurisdictions  are 
responsible  could  be  passed  on  to 


developers,  but  these  costs  would 
nevertheless  remain  administrative 
costs  that  are  not  eligible  costs  under 
the  HOME  Program. 

The  Department  has  not  made  any 
change  in  this  section  although  it  has 
prepared  a  technical  amendment  to  the 
statute  that  would  allow  state  recipients 
to  assume  responsibiUty  for  the 
enviroi^ental  review. 

Section  92.353    Displacement. 
Relocation  and  Acquisition  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan 

In  the  proposed  rule  preamble,  the 
Department  invited  public  comment  on 
whether  it  should,  by  regulation,  extend 
the  requirements  of  section  104(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  to  the  HOME  Program. 
Section  104(d)  requires  grantees  to  have 
a  Residential  Antidisplacement  and 
Relocation  Assistance  Plan  (Plan)  that 
requires  the  replacement  of  low-  and 
moderate-income  dwelling  units  that  are 
demolished  or  converted  to  another  use 
in  connection  with  a  Community 
Development  Block  Grant  (CDBG) 
activity.  It  also  requires  the  provision  of 
certain  relocation  assistance  to  lower- 
income  persons  displaced  by  such 
conversion  or  by  any  CDBG-assisted 
demolition. 

Five  commenters  supported  the 
imposition  by  regulation  of  this 
requirement  to  cover  activities  carried 
out  in  connection  with  HOME-assisted 
activities.  Two  commenters  specified 
that  the  Plan  should  be  required  only  if 
those  displaced  by  a  HOME  Program 
are  given  preference  for  Section  8 
assistance  and  Section  8  setasides  are 
provided  for  this  purpose.  Nine 
commenters  were  opposed  to  imposing 
the  requirement. 

Those  supporting  imposition  of  the 
requirement  contended  that  HOME- 
assisted  projects  should  not  reduce  the 
already-limited  supply  of  low-  and 
moderate-income  housing  available  to 
lower-income  persons. 

Those  commenters  who  opposed  the 
adoption  of  the  requirement  contended 
that  if  Congress  had  wanted  these 
requirements  to  apply  to  the  HOME 
Program,  it  would  have  included  them  in 
the  statute.  One  commenter  noted  that 
since  HOME  activities  increase  the 
supply  of  affordable  housing,  no  need 
exists  for  such  a  requirement.  Another 
commenter  observed  that  the 
requirement  would  increase 
administrative  costs  in  a  program  that 
provides  no  administrative  funds. 
Several  others  expressed  a  general 
concern  that  imposition  of  the 
requirement  would  increase  costs.  Three 
commenters  suggested  that  changes  in 


the  Section  8  rules  should  be  made  to 
provide  persons  displaced  by  a  HOME 
Program  with  Section  8  assistance 
before  other  preference  families.  This 
comment  on  Section  8  rules  was  outside 
the  scope  of  this  proposed  rulemaking. 

The  Department  has  decided  not  to 
extend  by  regulation  the  Plan 
requirement  to  the  HOME  Program, 
since  the  requirement  is  not  included  in 
the  Act.  However,  the  HOME  projects  of 
many  participating  jurisdictions  are 
likely  to  be  subject  to  the  Plan 
requirements.  Section  92.353  of  this  rule 
has  been  revised  to  reflect  how  that 
could  occur. 

Participating  jurisdictions  that  choose 
to  use  CDBG  funds  on  a  HOME  project 
to  pay  for  such  project-specific 
administrative  costs  as  work  write-ups. 
inspections,  and  loan  originations  will 
make  such  projects  subject  to  CDBG 
requirements,  including  the  Plan 
requirement.  Thus,  while  the  use  of 
HOME  funds  will  not  trigger  Plan 
requirements,  use  of  CDBG  funds  for  a 
HOME  project  may.  Since  HOME  funds 
may  not  be  used  for  administrative 
costs,  the  Department  expects  that  there 
will  be  many  instances  where 
participating  jurisdictions  will  use 
CDBG  funds  for  project-specific 
administrative  costs,  thereby  making 
many  HOME  projects  subject  to  the  Plan 
and  other  CDBG  requirements. 

Section  92.354    Labor 

Five  comments  were  received 
concerning  the  labor  requirements. 

Two  commenters  suggested  that  the 
threshold  at  which  Davis-Bacon 
requirements  become  applicable  be 
raised  from  12  or  more  units  to  40  or 
more  units.  The  reason  for  this,  the 
commenters  said,  was  that  cost  and 
market  constraints  will  otherwise  curtail 
the  development  of  smaller  projects. 

Two  comments  suggest  that  the 
threshold  of  12  or  more  units  be  applied 
to  "buildings  with  12  or  more  units" 
rather  than  the  more  restrictive 
"contract  (project)  with  12  or  more 
units,"  which  would  affect  the 
development  of  scattered-site  projects. 

One  comment  asked  whether  the 
Davis-Bacon  Act  would  apply  to 
"homeownership  programs  of  less  than 
12  units." 

The  application  of  Davis-Bacon 
requirements  to  contracts  for  the 
construction  of  12  or  more  units  of 
HOME-assisted  affordable  housing  is  a 
statutory  requirement.  The  Department 
has  implemented  the  statute  as  written 
and  has  not  made  any  changes  in  this 
section. 
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the  Section  8  rules  should  be  made  to 
provide  persons  displaced  by  a  HOME 
Program  vsrith  Section  8  assistance 
before  other  preference  families.  This 
comment  on  Section  8  rules  was  outside 
the  scope  of  this  proposed  rulemaking. 

The  Department  has  decided  not  to 
extend  by  regulation  the  Plan 
requirement  to  the  HOME  Program, 
since  the  requirement  is  not  included  in 
the  Act.  However,  the  HOME  projects  of 
many  participating  jurisdictions  are 
likely  to  be  subject  to  the  Plan 
requirements.  Section  92.353  of  this  rule 
has  been  revised  to  reflect  how  that 
could  occur. 

Participating  jurisdictions  that  choose 
to  use  CDBG  funds  on  a  HOME  project 
to  pay  for  such  project-specific 
administrative  costs  as  work  write-ups, 
inspections,  and  loan  originations  will 
make  such  projects  subject  to  CDBG 
requirements,  including  the  Plan 
requirement.  Thus,  while  the  use  of 
HOME  funds  will  not  trigger  Plan 
requirements,  use  of  CDBG  funds  for  a 
HOME  project  may.  Since  HOME  funds 
may  not  be  used  for  administrative 
costs,  the  Department  expects  that  there 
will  be  many  instances  where 
participating  jurisdictions  will  use 
CDBG  funds  for  project-specific 
administrative  costs,  thereby  making 
many  HOME  projects  subject  to  the  Plan 
and  other  CDBG  requirements. 

Section  92.354    Labor 

Five  comments  were  received 
concerning  the  labor  requirements. 

Two  commenters  suggested  that  the 
threshold  at  which  Davis-Bacon 
requirements  become  applicable  be 
raised  from  12  or  more  units  to  40  or 
more  units.  The  reason  for  this,  the 
commenters  said,  was  that  cost  and 
market  constraints  will  otherwise  curtail 
the  development  of  smaller  projects. 

Two  comments  suggest  that  the 
threshold  of  12  or  more  units  be  applied 
to  "buildings  with  12  or  more  units" 
rather  than  the  more  restrictive 
"contract  (project)  with  12  or  more 
units,"  which  would  affect  the 
development  of  scattered-site  projects. 

One  comment  asked  whether  the 
Davis-Bacon  Act  would  apply  to 
"homeownership  programs  of  less  than 
12  units." 

The  application  of  Davis-Bacon 
requirements  to  contracts  for  the 
construction  of  12  or  more  units  of 
HOME-assisted  affordable  housing  is  a 
statutory  requirement.  The  Department 
has  implemented  the  statute  as  written 
and  has  not  made  any  changes  in  this 
section. 
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Section  92.355   Lead  Based  Paint  . 

Three  comments  were  received. 

Two  commenters  were  concerned 
about  the  cost  of  lead  based  paint 
removal,  with  one  suggesting  that  the 
cost  be  explicitly  identified  as  eligible 
under  9  92L2O6,  and  the  other  suggesting 
that  a  specific  HOME  grant  program  be 
established  to  fund  lead  based  paint 
removal. 

One  commenter  suggested  that  the 
"HUD  Guide  to  Lead  Paint  Abatement 
at  Public  and  Indian  Housing** 
guidelines  be  adopted  for  the  HOME 
Program. 

Lead  based  abatement  is  spedficaUy 
listed  as  an  eligible  cost  under  S  92  206. 
The  Department  will  soon  be  issuing  a 
new,  comprehensive  rule  for  lead-based 
paint  which  would  apply  to  the  HOME 
Program.  It  will  incorporate,  in  part 
provisions  in  the  "Interim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing  Programs" 
(see  55  FR  14555,  April  18, 1990  and  55 
FR  39874,  September  28. 1990.) 

Section  92.356    Conflict  of  Interest 

Two  comments  were  received. 

One  commenter  suggests  that  an 
exemption  to  this  section  be  included  for 
Indian  Tribes,  similar  to  the  Indian 
CDBG  program.  The  Department  has 
revised  the  regulations  to  set  forth  a 
separate  conflict  of  interest  provision  for 
Indian  tribes. 

The  second  commenter  noted  and 
agreed  with  a  difference  in  the  definitioa 
of  "conflict  of  interest"  between  the 
HOME  and  the  CDBG  regulations;  that 
is,  the  HOME  rule  leaves  out  the  word 
"personal"  used  in  the  CDBG  wording  of 
"personal  and  financial  interest  or 
benefit." 

Section  92.358    Fiood  Insurance 

The  one  comment  received  was 
concerned  that  an  increased 
administrative  burden  will  result  from 
having  to  monitor  the  maintenance  of 
flood  insurance. 

No  change  has  been  made  in  this 
section. 

SubfMrt  J— Reallocations 

Section  92.451    Reallocation 

A  comment  asserted  that  a  local 
jurisdiction  should  be  able  to 
affirmatively  join  with  a  state  applicant 
The  commenter  stated  that  the  proposed 
regulations  have  a  procedure  in  which  a 
local  jurisdiction's  funds  reveri  to  a 
participating  state  if  the  jurisdiction  fails 
to  participate.  The  commenter  believes 
that  state  and  local  governments  should 
be  able  to  submit  a  single  application, 
withruit  the  local  jurisdiction  first  failing 
to  participate.  The  Department  has  not 


modified  the  rule  based  on  this 
comment.  This  section  is  intended  to 
cover  the  reallocations  of  funds  that 
become  available  because  a  jurisdiction 
either  fails  to  become  a  participating 
jurisdiction  or  has  that  designation 
revoked.  Sections  216(6)  and  216(8)  of 
NAHA  expressly  provide  for 
reallocations  under  these  circumstances. 

Section  {^452    Reallocation  of  CHDO 
Set-Aside 

A  comment  was  received  stating  that 
the  first  reallocation  of  HOME  funds 
should  always  be  within  the  state  or 
participating  jurisdiction.  This  conunent 
was  not  adopted.  The  manner  in  which 
funds  are  reallocated  is  statutory. 

Section  92.453    Criteria  for  Competitive 
Reallocation 

Five  comments  strongly  objected  to 
the  threshold  factor  at  S  92.4.53(b)(2)(i). 
which  states  that  a  jurisdiction  will  only 
be  eligible  to  receive  HOME  funds 
through  the  competitive  reallocation 
process  if  "the  jurisdiction  is 
implementing,  or  has  plans  to 
implement,  a  strategy  to  remove  or 
ameUorate  negative  effects  of  public 
policies  which  raise  the  cost  of  housing 
or  constrain  incentives  to  develop, 
maintain,  or  improve  affordable  housing, 
or  demonstrates  the  absence  of  these 
policies."  Some  of  the  commenters 
stated  that  they  found  this  threshold 
factor  to  be  in  conflict  with  the  statute 
and  Congressional  intent 

The  proposed  rule  on  reallocation 
closely  mirrored  the  statutory 
requirements  in  terms  of  which  entities 
were  eligible  to  receive  reallocated 
funds.  With  reference  to  the  criteria  for 
reallocation,  the  Department  examined 
the  statute  and  found  that  it  was 
pennissible  to  establish  a  threshold 
factor  relating  to  whether  a  jurisdiction 
is  implementing,  or  planning  to 
implement  a  strategy  to  remove  or 
ameliorate  negative  effects  of  puUic 
policy  which  raise  the  costs  of  housing 
or  constrain  incentives  to  develop, 
maintain,  or  improve  affordable  housing. 

Subpart  K    Program  Administration 

The  Department  received  one  general 
comment  that  the  administrative 
requirements  in  subpart  K  impose 
burdensome  and  duplicative 
requirements  on  states,  and  that  the 
requirements  exceed  the  statute. 
However,  comments  concerning  specific 
regulatory  provisions  frequentiy  did  not 
recognize  that  regulatory  requirements 
arose  directly  out  of  requirements  in  the 
HOME  legislation. 


Section  92.500   HOME  Investment 
Trust  Fund 

Several  commenters  had  concerns 
about  requiring  repayment  of  the 
matching  funds  into  the  local  account  of 
the  HOME  Investinent  Trust  Fund.  One 
commenter  wanted  HUD  to  clarify 
whether  matching  contributions  and  any 
payment  of  interest  or  other  returns  on 
matching  contributions  will  be 
subsequently  considered  local  matching 
funds.  Another  commenter  stated  that 
the  regulatory  requirement  for  two 
HOME  accounts  makes  it  possible  to 
avoid  match  requirements  for  repayment 
of  HOME  funds  and  Interest  on  HOME 
investments,  and  questioned  whether 
that  was  permitted  by  the  statute. 
Another  commenter  wrote  that  the 
regulation  should  not  require  the 
repayment  of  the  match  to  be  deposited 
in  the  HOME  Investment  Trust  Fund. 

Section  218  requires  HUD  to  estabUsh 
a  HOME  Investment  Trust  Fund  account 
for  each  participating  jurisdiction,  and 
section  219(c)  permits  the  establishment 
of  a  HOME  Investment  Trust  Fund 
account  outside  of  the  federal 
government  The  regulation  provides  for 
the  establishment  of  two  accounts  (U.S. 
Treasury  account  and  local  account), 
and  together  the  accounts  are  the 
HOME  Investment  Trust  Fund  and  may 
only  be  used  for  affordable  housing  in 
accordance  with  all  HOME  program 
requirements.  Section  220  of  the  statute 
requires  a  participating  jurisdiction  to 
match  funds  drawn  from  its  HOME 
Investment  Trust  Fund.  Instead  of 
requiring  all  funds  drawn  from  the 
HOME  Investment  Trust  Fund  (two 
accounts)  to  be  matched,  the  regulation 
requires  repayments  of  HOME  funds 
and  matching  funds  and  any  interest  or 
other  return  of  investment  of  the  funds 
to  be  deposited  in  the  local  account 
Because  repayment  of  match  funds  must 
be  paid  into  the  local  account,  in  effect 
the  HOME  funds  in  the  local  account  are 
permanentiy  matched  and  therefore 
funds  drawn  from  the  local  account  do 
not  have  to  be  matched  again.  This 
arrangement  also  permits  a  loan  by  a 
participating  jurisdiction  to  a  project  to 
be  counted  as  a  match  (permanent 
contribution  to  the  HOME  Program) 
because  repayments  are  deposited  into 
the  local  account  and  used  for 
additional  HOME  projects. 

As  noted  above  in  the  discussion  of 
the  matching  fund  requirements,  the 
regulation  has  been  revised  to  permit  a 
second  local  accoimt  under  certain 
circumstances. 

The  Department  received  several 
comments  concerning  the  deadlines  for 
commitment  of  HOME  funds  and  for 
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expenditure  of  HOME  funds. 

Commenters  requested  that  the 
regulation  provide  for  extensions  to  the 
24-month  commitment  and  five-year 
expendit\u«  deadlines,  an  additional  12 
months  and  24  months  respectively, 
upon  application  to  the  local  HUD  field 
office.  Another  conunenter  suggested 
that  states  should  get  three  years  in 
which  to  commit  all  HOME  funds  before 
recapture  provisions  take  effect. 

Section  218(g]  of  the  statute  provides 
that  (except  in  the  case  of  rental  housing 
production  set-aside  funds)  if  HOME 
funds  available  to  a  participating 
jurisdiction  are  not  placed  under  binding 
commitments  to  affordable  housing 
VNrithin  24  months,  the  participating 
jurisdiction's  right  to  draw  the  money 
from  the  HOME  Investment  Trust  Fund 
shall  expire  and  HUD  must  recapture 
and  reallocate  the  funds.  Therefore,  the 
Department  has  no  discretion  to  extend 
the  time  period  for  commitment  of  the 
funds. 

The  Department  believes  that  the  five- 
year  period  for  expenditure  of  the  funds 
is  a  reasonable  amount  of  time.  The 
Department  expects  the  funds  to  be  used 
expeditiously  for  affordable  housing.  In 
addition,  31  U.S.C.  1552,  as  amended  by 
Public  Law  101-510,  approved 
November  5, 1990,  generally  provides 
that  federal  funds  must  be  expended 
within  five  years  after  the  appropriation 
expires.  The  regulatory  requirement  to 
spend  the  HOME  funds  within  five  years 
will  meet  this  statutory  requirement.  A 
waiver  of  the  regulatory  requirement 
may  be  sought,  in  a  particular  case,  for 
good  cause,  to  extend  the  time  to  up  to 
that  permitted  by  Public  Law  101-510. 

Section  92.502    Cash  and  Management 
Information  System;  Disbursement  of 
HOME  Funds 

The  Department  received  a  number  of 
comments  concerning  the  Cash  and 
Management  Information  System  (C/Ml 
system).  Some  commenters  supported 
the  C/MI  system.  Others  stated  that  the 
C/MI  system  is  adequate,  especially 
because  state  recipients  are  allowed 
access  to  the  system. 

Others  wrote  that  the  C/MI  system 
should  be  revised  to  accommodate 
HOME.  Although  the  system  works  for 
the  Rental  Rehabihtation  Program, 
HOME  is  a  more  complex  program.  One 
commenter  suggested  that  HOME  fimds 
should  be  handled  in  a  manner  similar 
to  CDBG  grants,  whereby  local 
governments  make  certifications  to 
receive  the  grant  and  are  held 
accountable  for  the  use  of  the  funds  at 
the  time  of  annual  monitoring.  Another 
commenter  thought  that  the  C/MI 
system  imposes  administrative  burdens 
on  participating  jurisdictions — too  much 


paperwork  and  forms.  A  couple  of 
commenters  were  particularly 
concerned  about  the  project  deadlines 
now  used  for  the  Rental  RehabiUtation 
Program. 

Ine  basic  C/MI  system  in  the 
regulation  has  not  been  revised.  Section 
218(h)  of  the  statute  requires  HUD  to 
keep  each  participating  jurisdiction 
informed  of  the  status  of  its  HOME 
Investment  Trust  Fund,  including  the 
status  of  amounts  imder  various  stages 
of  commitment.  Therefore,  the 
Department  must  have  information  on 
commitments  of  HOME  funds;  the 
system  used  for  the  CDBG  program  will 
not  satisfy  the  statutory  requirement 

The  Department  has  accepted 
comments  concerning  the  project 
deadlines.  The  definition  of 
"commitment"  has  been  revised  to 
permit  construction  to  start  within  six 
months  (instead  of  90  days]  after  the 
agreement  has  been  signed  between  the 
participating  jurisdiction  and  the  project 
owner.  In  addition,  the  automatic 
cancellation  of  the  project  in  the  C/MI 
system  will  not  occur  unless  the  project 
has  not  had  an  initial  disbursement 
within  one  year  (instead  of  six  months) 
of  project  set-up. 

One  commenter  suggested  that  HOME 
fund  draws  should  be  made  by  the 
telephone,  the  same  as  for  CDBG.  The 
Department  will  use  the  Voice  Response 
System  (the  system  used  for  the  CDBG 
and  Rental  Rehabilitation  programs)  for 
the  HOME  Program,  so  that  funds  may 
be  drawm  down  pursuant  to  a  telephone 
caU. 

Section  92.504    Participating 
Jurisdiction  Responsibilities;  Written 
Agreements;  Monitoring 

One  commenter  suggested  that  the 
regulation  should  clarify  that  the  local 
government  subrecipient,  designated  by 
the  state  to  administer  all  or  a  portion  of 
the  HOME  funds,  may  take  on  the 
responsibihty  for  executing  written 
agreements  with  project  owners,  at  the 
state's  discretion.  The  Department 
agrees  that  the  state  may  permit  or 
require  its  local  governments  to  perform 
these  functions.  The  regulation  at 
§  92.201(b)(3)  has  been  modified  to  make 
clear  that,  while  the  state  has  the 
ultimate  responsibility,  the  state  may 
require  the  local  governments  receiving 
HOME  funds  from  the  state  to  perform 
program  functions. 

Section  92.505    Applicability  of 
Uniform  Administrative  Requirements 

One  commenter  complained  that  the 
requirement  for  annual  onsite 
monitoring  is  excessive;  adequate 
monitoring  can  be  performed  through 
review  of  records,  reports,  and  audits. 


The  Department  cannot  accommodate 
this  requested  change.  The  regulatory 
requirement  is  based  upon  section 
226(b)  of  the  statute,  which  requires 
aimual  on-site  monitoring  of  HOME 
j^ntal  affordable  housing. 

Another  commenter  stated  that 
annual  review  by  the  participating 
jurisdiction  of  contractors  and 
subrecipients  exceeds  the  statute.  The 
Department  believes  this  requirement  is 
reasonable  and  is  consistent  with  the 
requirements  in  24  CFR  part  85, 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State, 
Local,  and  Federally  Recognized  Indian 
Tribal  Governments. 

Two  commenters  suggested  that  the 
regulation  permit  the  local  goverrunents 
receiving  funds  from  the  state  to  do  the 
aimual  review  of  owners  of  rental 
housing,  with  oversight  by  the  state.  The 
Department  agrees  with  this  comment 
and  the  regulation  at  §  92.201(b)(3)  has 
been  modified  to  permit  this. 

The  Department  was  asked  by  a 
conunenter  to  establish  annual 
compliance  monitoring  guidelines 
(handbook,  forms,  technical  assistance) 
to  assist  participating  jurisdictions  in 
their  monitoring  responsibility.  The 
Department  intends  to  establish 
monitoring  guidelines. 

Three  commenters  wrote  about 
special  procedures  for  monitoring  that  is 
permitted  by  section  226(c)  of  the 
statute.  One  commenter  stated  that  the 
regulation  does  not  provide  for  special 
streamlined  procedures  for  small-scale 
or  scattered  site  housing  projects,  and 
that  the  regulation  should  have  special 
procedures  to  accommodate  state 
development  of  this  type  of  projects.  The 
Department  believes  that  this  subject 
matter  is  covered  in  proposed 
S  92.504(d)(1),  and  it  remains  imchanged 
in  this  final  rule. 

Another  commenter  thought  that  the 
streamlined  monitoring  procedure  in  the 
regulation  should  give  more  relief;  site 
visits  should  only  be  required  for  a 
random  sample  of  all  projects  each  year 
(10-20%);  on-site  visits  should  not  be 
required  for  projects  with  less  than  20 
units.  The  third  commenter  suggested 
that  one-to-four  unit  properties  should 
be  inspected  every  five  years  and 
multifamily  projects  every  two  years. 
These  suggestions  have  not  been 
adopted  because  they  go  beyond  what  is 
statutorily  permissible.  Streamlined 
procedures  are  only  permitted  for  small- 
scale  or  scattered  housing;  all  other 
rental  housing  must  be  inspected  on-site 
annually.  The  regulation  does  permit  on- 
site  inspection  of  rental  housing 
containing  one-to-four  units  every  two 
years,  instead  of  every  year. 
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The  Department  cannot  accommodate 
this  requested  change.  The  regulatory 
requirement  is  based  upon  section 
226(b)  of  the  statute,  which  requires 
annual  on-site  monitoring  of  HOME 
j/ental  affordable  housing. 

Another  commenter  stated  that 
annual  review  by  the  participating 
jurisdiction  of  contractors  and 
subrecipients  exceeds  the  statute.  The 
Department  believes  this  requirement  is 
reasonable  and  is  consistent  with  the 
requirements  in  24  CFR  part  85, 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State, 
Local,  and  Federally  Recognized  Indian 
Tribal  Governments. 

Two  commenters  suggested  that  the 
regulation  permit  the  local  governments 
receiving  funds  from  the  state  to  do  the 
annual  review  of  owners  of  rental 
housing,  with  oversight  by  the  state.  The 
Department  agrees  with  this  comment 
and  the  regulation  at  §  92.201(b)(3)  has 
been  modified  to  permit  this. 

The  Department  was  asked  by  a 
commenter  to  establish  annual 
compliance  monitoring  guidelines 
(handbook,  forms,  technical  assistance) 
to  assist  participating  jurisdictions  in 
their  monitoring  responsibihty.  The 
Department  intends  to  estabUsh 
monitoring  guidelines. 

Three  commenters  wrote  about 
special  procedures  for  monitoring  that  is 
permitted  by  section  226(c)  of  the 
statute.  One  commenter  stated  that  the 
regxilation  does  not  provide  for  special 
streamlined  procedures  for  small-scale 
or  scattered  site  housing  projects,  and 
that  the  regulation  should  have  special 
procedures  to  accommodate  state 
development  of  this  type  of  projects.  The 
Department  believes  that  this  subject 
matter  is  covered  in  proposed 
§  92.504(d)(1),  and  it  remains  unchanged 
in  this  final  rule. 

Another  commenter  thought  that  the 
streamlined  monitoring  procndure  in  the 
regulation  should  give  more  relief;  site 
visits  should  only  be  required  for  a 
random  sample  of  all  projects  each  year 
(10-20%);  on-site  visits  should  not  be 
required  for  projects  with  less  than  20 
units.  The  third  commenter  suggested 
that  one-to-four  unit  properties  should 
be  inspected  every  hve  years  and 
multifamily  projects  every  two  years. 
These  suggestions  have  not  been 
adopted  because  they  go  beyond  what  is 
statutorily  permissible.  Streamlined 
procedures  are  only  permitted  for  small- 
scale  or  scattered  housing;  all  other 
rental  housing  must  be  inspected  on-site 
annually.  The  regulation  does  permit  on- 
site  inspection  of  rental  housing 
containing  one-to-four  units  every  two 
years,  instead  of  every  year. 


The  Department  received  a  comment 
that  the  written  agreement  should  state, 
in  accordance  with  section  226(a)  of  the 
statute,  that  the  agreement  may  be 
enforced  by  the  jurisdiction  or  by 
intended  beneficiaries.  This  comment  is 
correct  and  the  regulation  has  been 
modified  to  reflect  it. 

Another  commenter  stated  that 
repayment  of  HOME  funds  should  not 
be  the  sole  remedy  for  housing  that  fails 
to  meet  affordability  requirements,  and 
that  the  regulation  should  make  clear 
that  seeking  compliance  should  be  an 
option.  The  Department  agrees  with  this 
comment  and  encourages  the  use  of 
other  measures,  including  liens  on  the 
HOME-assisted  property,  to  ensure  that 
the  housing  remains  affordable.  The 
regulation  has  been  revised. 

Section  92.508    Recordkeeping 

One  commenter  asked  that  the 
regulation  clarify  that  records  for  items 
required  under  the  state  CHAS  or  CHAS 
performance  reports  need  not  be 
maintained  in  two  or  more  separate 
places.  The  Department  agrees  that 
CHAS  records  or  reports  need  not  be 
also  kept  in  HOME  files.  The  regulation 
does  not  set  out  requirements  on  how 
records  are  to  be  kept. 

Another  commenter  wrote  that  states 
should  not  be  required  to  maintain  all 
records  at  the  state  level;  states  should 
have  flexibihty  to  impose  record  keeping 
responsibilities  to  local  government  sub- 
recipients.  The  Department  agrees  and 
the  regulation  has  been  revised. 

One  commenter  made  the  general 
comment  that  the  record  keeping 
requirements  are  excessive.  The 
Department  believes  that  the  record 
keeping  requirements  set  forth  in  the 
regulation  are  the  minimum  required  to 
show  that  the  funds  have  been  used  in 
accordance  with  all  HOME 
requirements.  Section  284  of  the  statute 
requires  HUD  to  establish  uniform 
recordkeeping  requirements. 

The  Department  received  a  few 
c  mments  concerning  record  retention. 
One  commenter  wanted  clarification  on 
how  long  records  must  be  maintained  by 
the  jurisdiction.  Another  commenter 
wrote  that  it  is  unreasonable  to  require 
records  to  be  kept  by  states  for  three 
years  past  the  occupancy  compliance 
period;  many  records  should  be  able  to 
be  discarded  three  years  after  the 
activity  has  been  completed  or  three 
years  after  all  project  activities  except 
final  occupancy  compliance  for  the 
period  of  affordability  have  been 
completed. 

The  Department  agrees  that  the 
regulation  setting  forth  the  record 
retention  requirements  should  be 
clarified.  Consistent  with  24  CFR  85.42 


(except  in  the  case  of  disputes  or 
displacement  and  acquisition)  basic 
records  must  be  kept  for  three  years 
after  closeout  of  the  funds.  However, 
because  the  housing  must  remain 
affordable  for  the  required  period  of 
time,  some  project  records  must  be  kept 
for  three  years  beyond  the  required 
period  of  affordability.  These  project 
records  include  records  on:  the  amount 
of  HOME  funds  spent  on  the  project; 
tenant  information  (including  yearly 
income  verification);  rents  charged; 
annual  on-site  inspections;  and  resale,  if 
any. 

One  commenter  requested  that 
community  groups  and  intended 
beneficiaries  have  access  to  ^&Xa  used 
by  HUD  to  track  a  jurisdiction's 
compliance  with  HOME  requif«nent8i„^ 
The  regulation  at  5  92.508(c)(1)  requires 
access  to  the  jurisdiction's  records, 
subject  to  state  and  local  privacy  laws. 

Section  92.509    Performance  Reports 

The  Department  received  several 
comments  concerning  performance 
reports.  Under  section  284(a)  of  the 
statute,  the  Department  is  required  to 
establish  uniform  performance  reporting 
requirements.  The  report  must  include 
information  on  the  actions  required  by 
section  281(a)  of  the  statute  on  the 
minority  outreach  program  regarding 
contracting. 

One  commenter  made  the  general  plea 
to  keep  the  reporting  requirements 
simple  to  reduce  costs  of  administering 
the  progr£im. 

Two  conunents  concern  overlap  with 
the  CHAS  report.  One  commenter  wrote 
that  many  elements  of  the  annual 
performance  report  must  be  provided  in 
the  CHAS  performance  reports  and  that 
states  should  have  the  option  of 
including  some  additional  specific 
discussion  of  the  HOME  Program  in  the 
CHAS  report  rather  than  submitting  two 
separate  reports.  Another  commenter 
said  that  the  HOME  performance  report 
is  too  burdensome  and  duplicates 
elements  required  under  the  CHAS 
report.  The  Department  acknowledges 
that  there  may  be  some  overlap  with  the 
CHAS  report;  however,  the  level  of 
detail  necessary  for  the  reports  is  likely 
to  be  different.  (HUD  is  in  the  process  of 
developing  the  CHAS  report  forms.)  The 
HOME  report  and  the  information  in  the 
C/MI  System  will  serve  as  the  basis  of 
the  information  on  the  HOME  Program 
in  the  CHAS  report.  It  is  not  the 
Department's  intention  to  require  any 
additional  information  concerning  the 
HOME  Program  in  the  CHAS  report 
which  is  not  already  included  in  the 
HOME  report  or  C/MI  System. 

One  commenter  argued  that  reporting 
on  repayments,  interest,  and  other 


returns  on  HOME  investments  is  too 
onerous.  The  Department  believes  that 
this  information  is  essential,  because  the 
statute  requires  these  funds  to  be  used 
for  affordable  housing  in  accordance 
with  all  HOME  requirements. 

Subpart  L— Parfonnanc*  Reviews  and 
Sanctiona 

Section  92.550    Performance  Reviews 

The  Department  received  one 
comment  on  performance  reviews.  The 
commenter  stated  that  outside  parties, 
such  as  community  groups  and  intended 
program  beneficiaries,  should  be  able  to 
participate  in  the  review  process  by 
triggering  a  HUD  review.  The 
Department  believes  that  the  regulation 
permits  participation  by  outside  parties. 
The  regulatjpns  require  the  participating 
jurisdiefiorl  to  provide  citizens  with 
aeeess  to  HOME  program  records.  The 
regulation  provides  that  performance 
reviews  will  be  conducted  annually  and 
HUD  will  consider  relevant  information 
concerning  the  participating 
jurisdiction's  performance,  including 
citizen  comments.  If  the  particular  facts 
(including  information  provided  by 
citizens)  warrant  investigation,  HUD  has 
the  right  to  conduct  additional  reviews. 

m.  Findings  and  Cartificatian* 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969.  The  Findmg  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  the  Economy 

This  rule  constitutes  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17, 
1981.  An  analysis  of  the  rule  indicates 
that  it  would,  as  defined  by  that  order, 
have  an  annual  effect  on  the  economy  of 
$100  milUon  or  more.  Accordingly,  a 
regulatory  impact  analysis  (RIA)  has 
been  prepared  and  is  available  for 
review  and  inspection  in  room  10276, 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
7th  St.  SW..  Washington.  DC  20410. 

The  major  costs  identified  in  the  RIA 
for  the  HOME  Program  were  the 
appropriated  funds,  administrative 
costs,  and  State  and  local  matching 
contributions.  Some  of  the  costs 
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included  in  the  appropriation  (now  set 
at  $1.5  billion  in  FY  1992).  are  not  social 
costs.  Le.,  costs  to  society  as  a  whole, 
but  are  transfers,  or  reallocations  of 
resources  without  producing  goods  or 
services.  For  example,  tenant-based 
rental  assistance  is  a  transfer,  while 
new  construction  is  a  cost  and  produces 
a  benefit.  The  RIA  estimated  that  the 
Department  would  require  257  staff 
years  in  FY  1992.  The  benefits  of  the 
HOME  Program  identified  in  the  RIA 
included  development  and  support  for 
affordable  rental  housing  and 
homeownership  through  acquisition, 
new  construction,  and  rehabilitation  of 
affordable  housing  and  creating 
incentives  to  provide  tenant-based 
rental  assistance.  There  were  also  a 
number  of  the  intangible  benefits 
attributable  to  the  HOME  Program 
identified  in  the  RIA.  including  the 
reduction  of  drug  abuse  and  crime, 
improved  mental  and  physical  health, 
improved  education,  and  others. 

Impact  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e05{b)),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
relatively  larger  cities,  urban  counties, 
or  states. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1344  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  21, 1991  (56  FR 
53380.  53395)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  proposed 
rule  has  federalism  imphcations 
concerning  the  division  of  local,  state, 
and  federal  responsibihties.  The 
Department  has  submitted  to  OMB  a 
Federalism  Assessment,  containing  a 
certification  that  the  policies  in  this 
rulemaking  have  been  assessed  in  light 
of  the  Executive  Order's  fundamental 
federalism  principles.  Among  other 
matters,  the  Federahsm  Assessment 
identifies  provisions  in  the  rule  that 
raise  federalism  implications,  considers 
alternative  ways  of  structuring  these 
provisions,  and  identifies  the  extent  to 
which  the  provisions  of  the  rule  impose 
costs  or  burdens  on  the  states,  including 
the  likely  source  of  funding  for  the 


states,  and  the  ability  of  the  states  to 
fulfill  the  purposes  of  the  policy.  The 
Federalism  Assessment  is  available  for 
review  and  inspection  in  room  10278, 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development,  451 
7th  St.,  SW.,  Washington,  DC  204ia 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not  have 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 
Assistance  provided  under  the  rule  can 
be  expected  to  support  family  values,  by 
helping  families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe,  and  sanitary  housing; 
and  by  giving  them  the  means  to  live 
independently  in  mainstream  American 
society.  The  rule  would  not  however, 
affect  the  institution  of  the  family,  which 
is  requisite  to  coverage  by  the  Order. 
Even  if  the  rule  had  the  necessary  family 
impact  it  would  not  be  subject  to  further 
review  under  the  Order,  since  the 
provision  of  assistance  under  the  rule  is 
required  by  statute,  and  is  not  subject  to 
agency  discretion. 

list  of  Subjects  in  24  CFR  Part  92 

Grant  programs — ^housing  and 
community  development  Manufactured 
homes.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  a  new  part  92  is  added  to 
subtitle  A  of  title  24  of  the  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

Sut>part  A— General 

Sec. 

92.1  Overview  and  purpose. 

92.2  Definitions. 

92.3  Waivers. 

Subpart  B— Altocation  Formula 

92.50  Formula  allocation. 

92.51  Establishing  list  of  participating 
jurisdictions'that  may  use  funds  for  new 
construction  and  rental  housing 
production  set-aside. 

92.52  Publisliing  formula  allocatioa  rental 
housing  production  set-aside  and  list  of 
new  construction-eligible  participating 
jurisdictionB. 

Subpart  C— Participating  Jurisdiction: 
Designation  and  Revocation  of 
Designation— Consortia 

92.100  General. 

92.101  Consortia. 

92.102  Participation  threshold  amount. 

92.103  Notification  of  intent  to  participate. 

92.104  Submission  of  housing  strategy. 

92.105  Designation  as  a  participating 
jurisdiction. 


92.106  Continuous  designation  as  a 
participating  jurisdiction. 

92.107  Revocation  of  designation  as  a 
participating  jurisdiction. 

Subpart  D— Program  Descriptiof) 

92.150  Submission  of  program  description 
and  certifications. 

92.151  Review  of  program  description  and 
certifications. 

92.152  Amendments  to  program  description. 

Subpart  E— Program  Requirements 

92.200  Private-public  partnership. 

92.201  Distribution  of  assistance. 

92.202  Site  and  neighborhood  standards. 

92.203  Income  determinations. 

92.204  Applicability  of  requirements  to 
entities  that  receive  a  reallocation  of 
HOME  funds,  other  than  participating 
jurisdictions. 

Eligible  and  Prohibited  Activities 

92.205  Eligible  activities:  General. 

92.206  Eligible  cosU. 
92u!07    (Reserved] . 

92.206    New  construction:  HUD-authorized. 

92.209  New  construction:  Neighborhood 
revitalization. 

92.210  New  construction:  Special  needs. 

92.211  Tenant-based  rental  assistance. 

92.212  REACH:  Asset  recycling  hifonnation 
dissemination. 

92.213  Development  of  model  programs. 

92.214  Prohibited  activities. 

92.215  Limitation  on  jurisdictions  under 
court  order. 

Income  Targeting 

92.216  Income  targeting:  Tenant-based 
rental  assistance  and  rental  units — Initial 
eligibility  determination  and 
reexamination. 

92.217  Income  targeting:  Homeownership. 

Matching  Contribution  Requirement 

92.218  Amount  of  matching  contribution. 

92.219  Recognition  of  matcliing  contribution. 

92.220  Form  of  matching  contribution. 

92.221  Match  credit 

92.222  Reduction  of  matching  contribution 
requirement. 

Subpart  F — Project  Requirements 

92.250  Maximum  per-unit  subsidy  amount 

92.251  Property  standards. 

92.252  QuaUfication  as  affordable  housing 
and  income  targeting:  Rental  housing. 

92.253  Tenant  and  participant  protections. 

92.254  Qualification  as  affordable  housing: 
Homeownership. 

92.255  Mixed-income  project 

92.256  Mixed-use  project. 

92.257  Religious  organizations. 

92.258  Limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance. 

Sut>part  G— Community  Housing 
Development  Organizations 

92.300  Set-aside  for  community  housing 
development  organizations. 

92.301  Project-specific  assistance  to 
community  housing  development 
organizations. 

92.302  Housing  education  and 
organizational  support. 
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92.106    Continuous  designation  as  a 

participating  jurisdiction. 
9Z107    Revocation  of  designation  as  a 

participating  jurisdictioa 

Subpart  D— Program  DMcriptioo 

92.150  Submission  of  program  description 
and  certifications. 

92.151  Review  of  program  description  and 
certifications. 

92.152  Amendments  to  program  description. 

Subpart  E— Program  Requirements 

92.200  Private-public  partnership. 

92.201  Distribution  of  assistance. 

92.202  Site  and  neighborhood  standards. 

92.203  Income  determinations. 

92.204  Applicability  of  requirements  to 
entities  that  receive  a  reallocation  of 
HOME  funds,  other  than  participating 
jurisdictions. 

Eligible  and  Prohibited  Activities 

92.205  Eligible  activities:  General. 

92.206  Eligible  cosU. 

92.207  (Reserved] . 

92.206    New  construction:  HUD-autiiorized. 

92.209  New  construction:  Neighborhood 
revitalization. 

92.210  New  construction:  Special  needs. 

92.211  Tenant-based  rental  assistance. 

92.212  REACH:  Asset  recycling  information 
dissemination. 

92.213  Development  of  model  programs. 

92.214  Prohibited  activities. 

92.215  Limitation  on  jurisdictions  under 
court  order. 

Income  Targeting 

92.216  Income  targeting:  Tenant-based 
rental  assistance  and  rental  units — Initial 
eligibility  determination  and 
reexamination. 

92.217  Income  targeting:  Homeownership. 

Matching  Cootribution  Requirement 

92.218  Amount  of  matching  contribution. 

92.219  Recognition  of  matching  contribution. 

92.220  Form  of  matching  contribution. 

92.221  Match  credit 

92.222  Reduction  of  matching  contribution 
requirement. 

Subpart  F — Project  Requiiements 

92.250  Maximum  per-unit  subsidy  amount 

92.251  Property  standards. 

92.252  Qualification  as  affordable  housing 
and  income  targeting:  Rental  housing. 

92.253  Tenant  and  participant  protections. 

92.254  Qualification  as  affordable  housing: 
Homeownership. 

92.255  Mixed-income  project. 

92.256  Mixed-use  project. 

92.257  Religious  organizations. 

92.258  Limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance. 

Subpart  G — Community  Housing 
Development  Orgarrizations 

92.300  Set-aside  for  community  housing 
development  organizations. 

92.301  Project-specific  assistance  to 
community  housing  development 
organizations. 

92.302  Housing  education  and 
organizational  support. 
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92.303    Tenant  participation  plan. 

Subpart  H— Other  Federal  Requirements 

92.350  Equal  opportunity  and  fair  housing. 

92.351  Affirmative  marketing. 

92.352  Environmental  review. 

92.353  Displacement,  relocation,  and 
acquisition. 

9Z354  Labor. 

92.355  Lead-based  paint 

92.356  Conflict  of  interest. 

92.357  Debarment  and  suspension. 

92.358  Flood  insurance. 

92.359  Executive  Order  12372. 

Sut)part  I— Teduiical  Assistance 

92.400    Coordinated  federal  support  for 
housing  strategies. 

Subpart  J— Reallocations 

92.450  General. 

92.451  Reallocation  of  HOME  funds  from  a 
jurisdiction  that  is  not  designated  a 
participating  jurisdiction  or  has  its 
designation  revol(ed. 

92.452  Reallocation  of  community  housing 
development  organization  set-aside. 

92.453  Criteria  for  competitive  reallocations. 

92.454  Reallocations  by  formula. 

Sut>part  K— Program  Administration 

92.500  The  HOME  Investment  Trust  Fund. 

92.501  HOME  Investment  Partnership 
Agreement 

92.502  Cash  and  Management  Information 
System:  Disbursement  of  HOME  funds. 

92.503  Repayment  of  investment 

92.504  Participating  jurisdiction 
responsibilities;  written  agreements: 
monitoring. 

92.505  Applicability  of  uniform 
administrative  requirements. 

92.506  Audit. 

92.507  Closeout 

92.508  Recordkeeping. 

92.509  Performance  reports. 

Subpart  L— Performance  Reviews  and 
Sanctions 

92.550  Performance  reviews. 

92.551  Corrective  and  remedial  actions. 

92.552  Notice  and  opportunity  for  hearing; 
sanctions. 

Subpart  M— Home  Funds  for  Indian  Tribes 

92.600  General. 

92.601  Regional  allocation  of  funds. 

92.602  Competition. 

92.603  Housing  strategy. 

92.604  Criteria  for  selection. 

92.605  Deadline  and  other  information. 

92.606  Certifications. 

Eligible  Activities  and  AffordaUlity 

92.610  Income  determinations. 

92.611  Eligible  activities. 

92.612  Eligible  costs. 

92.613  Tenant-based  rental  assistance. 

92.614  Qualification  as  affordable  housing 
and  income  targeting:  Rental  housing. 

92.615  Qualification  as  affordable  housing: 
Homeownership. 

Project  Requirements 

92.620  Maximum  per-unit  subsidy  amount. 

92.621  Property  standards. 

02.622  Tenant  and  participant  protections. 


92.623  Religious  organizations. 

92.624  Limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance. 

Other  Federal  Requirements 

92.630  Equal  opportunity. 

92.631  Indian  preference. 

92.632  Methods  of  procurement 

92.633  Environmental  review. 

92.634  Displacement  relocation,  and 
acquisition. 

92.635  Labor. 

92.636  Lead-based  paint 

92.637  Conflict  of  interest. 

92.638  Debarment  and  suspension. 

92.639  Flood  insurance. 

Program  Administration 

92.640  HOME  account. 

92.641  HOME  Investment  Partnership 
Agreement. 

92.642  Cash  and  Management  Information 
System;  disbursement  of  HOME  funds. 

92.643  Repayment  of  investment. 

92.644  Indian  tribe  responsibilities;  written 
agreements;  monitoring. 

92.645  AppUcability  of  uniform 
administrative  requirements. 

9Z646  Audit 

92.647  Closeout 

92.648  Recordkeeping. 

92.649  Performance  reports. 

Performance  Reviews  and  Sanctions 

92.650  Performance  reviews. 

92.651  Corrective  and  remedial  actions. 

92.652  Notice  and  opportunity  for  hearing; 
sanctions. 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

Subpart  A— General 

§  92.1    Overview  and  purpoae. 

(a)  Overview.  This  part  implements 
the  HOME  Investment  Partnerships  Act 
{the  HOME  Investment  Partnerships 
Program).  In  general,  under  the  HOME 
Investment  Partnerships  Program,  HUD 
allocates  funds  by  formula  among 
eligible  state  and  local  governments  to 
strengthen  public-private  partnerships  to 
provide  more  affordable  housing. 
Generally,  HOME  funds  must  be 
matched  by  nonfederal  resources.  State 
and  local  governments  that  become 
participating  jurisdictions  may  use 
HOME  funds  to  carry  out  multiyear 
housing  strategies  through  acquisition, 
rehabilitation,  and  new  construction  of 
housing,  and  tenant-based  rental 
assistance.  Participating  jurisdictions 
are  able  to  provide  assistance  in  a 
number  of  eligible  forms,  including 
loans,  advances,  equity  investments, 
interest  subsidies  and  other  forms  of 
investment  that  HUD  approves. 

(b)  Purpose.  The  purposes  of  the 
Home  Program  are: 

(1)  To  expand  the  supply  of  decent, 
safe,  sanitary,  and  a^ordable  housing, 
with  primary  attention  to  rental  housing, 


for  very  low-income  and  low-income 
Americans; 

(2)  To  mobilize  and  strengthen  the 
abilities  of  states  and  units  of  general 
local  government  throughout  the  United 
States  to  design  and  implement 
strategies  for  achieving  an  adequate 
supply  of  decent  safe,  sanitary,  and 
affordable  housing; 

(3)  To  provide  participating 
jurisdictions,  on  a  coordinated  basis, 
with  the  various  forms  of  federal 
housing  assistance,  including  capital 
investment,  mortgage  insurance,  rental 
assistance,  and  other  federal  assistance. 
needed — 

(i)  To  expand  the  supply  of  decent, 
safe,  sanitary,  and  affordable  housing; 

(ii)  To  make  new  construction, 
rehabilitation,  substantial  rehabilitation, 
and  acquisition  of  such  housing  feasible: 
and 

(iii)  To  promote  the  development  of 
partnerships  among  the  federal 
government,  states  and  units  of  general 
local  government  private  industry,  and 
nonprofit  organizations  able  to  utilize 
effectively  all  available  resources  to 
provide  more  of  such  housing; 

(iv)  To  make  housing  more  affordable 
for  very  low-income  and  low-income 
families  through  the  use  of  tenant-based 
rental  assistance; 

(v)  To  develop  and  refine,  on  an 
ongoing  basis,  a  selection  of  model 
programs  incorporating  the  most 
effective  methods  for  providing  decent 
safe,  sanitary,  and  affordable  housing, 
and  accelerate  the  application  of  such 
methods  where  appropriate  throughout 
the  United  States  to  achieve  the  prudent 
and  efficient  use  of  HOME  funds; 

(vi)  To  expand  the  capacity  of 
nonprofit  commimity  housing 
development  organizations  to  develop 
and  manage  decent  safe,  sanitary,  and 
affordable  housing; 

(vii)  To  ensure  that  federal  investment 
produces  housing  stock  that  is  available 
and  affordable  to  low-income  families 
for  the  property's  remaining  useful  life, 
is  appropriate  to  the  neighborhood 
surroundings,  and,  wherever 
appropriate,  is  mixed  income  housing; 

(viii)  To  increase  the  investment  of 
private  capital  and  the  use  of  private 
sector  resources  in  the  provision  of 
decent  safe,  sanitary,  and  affordable 
housing; 

(ix)  To  allocate  federal  funds  for 
investment  in  affordable  housing  among 
participating  jurisdictions  by  formula 
allocation; 

(x)  To  leverage  HOME  funds  insofar 
as  practicable  with  state  and  local 
matching  contributions  and  private 
investment 
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(xi)  To  establish  for  each  participating 
jurisdiction  a  HOME  Investment  Trust 
Fund  with  a  line  of  credit  for  investment 
in  affordable  housing,  with  repayments 
back  to  its  HOME  Investment  Trust 
Fund  being  made  available  for 
reinvestment  by  the  jurisdiction; 

(xii]  To  provide  credit  enhancement 
for  affordable  housing  by  utilizmg  the 
capacities  of  existing  agencies  and 
mortgage  finance  institutions  when  most 
efficient  and  supplementing  their 
activities  when  appropriate;  and 

(xiii)  To  assist  very  low-income  and 
low-income  families  to  obtain  the  skills 
and  knowledge  necessary  to  become 
responsible  homeowners  and  tenants. 

§92.2    DafMtton*. 

Adjusted  income.    See  S  §  92.203  and 
92.610. 

Administrative  costs  means 
reasonable  and  necessary  costs,  as 
described  in  0MB  Circular  A-87.* 
incurred  by  the  participating  jurisdiction 
in  carrying  out  its  eligible  program 
activities  in  accordance  with  prescribed 
regulations.  Administrative  costs 
include  any  cost  equivalent  to  the  costs 
described  in  S  570.206  of  this  title 
(program  administration  costs  for  the 
CDBG  Program)  and  project  delivery 
costs,  such  as  new  construction  and 
rehabilitation  counseling,  preparing 
work  specifications,  loan  processing, 
inspections,  and  other  services  related 
to  assisting  owners,  tenants, 
contractors,  and  other  entitles  applying 
for  or  receiving  HOME  funds. 
Administrative  costs  do  not  include 
eligible  project-related  costs  that  are 
incurred  by  and  charged  to  project 
owners. 

Annual  income.  See  §§  92.203  and 
92.610. 

Certification  means  a  written 
assertion,  based  on  supporting  evidence, 
which  must  be  kept  available  for 
inspection  by  HUD,  the  Inspector 
General  and  the  public,  which  assertion 
is  deemed  to  be  accurate  for  purposes  of 
this  part,  unless  HUD  determines 
otherwise  after  inspecting  the  evidence 
and  providing  due  notice  and 
opportimity  for  comment. 

Commit  to  a  specific  local  project  or 
commitment  means: 

(1)  For  a  project  which  is  privately 
owned  when  the  commitment  is  made: 

(i)  If  the  project  is  for  rehabilitation  or 
new  construction,  a  written  legally 
binding  agreement  between  the 
participating  jurisdiction  and  the  project 
owner  under  which  the  participating 
jurisdiction  (or  other  entity  receiving 
HOME  funds  direcdy  from  HUD.  state 


■  See  I  B2.S0S  coocemii^  tba  availability  of  OMB 
Circulan. 


recipient,  or  subredpient)  agrees  to 
provide  HOME  assistance  to  the  owner 
for  an  identifiable  project  as  defined  in 
this  regulation  that  can  reasonably  be 
expected  to  start  construction  within  six 
months  of  the  agreement  and  in  which 
the  owner  agrees  to  start  construction 
within  that  period. 

(iij  If  funds  are  used  for  tenant-based 
rental  assistance,  the  participating 
jurisdiction  (or  other  entity  receiving 
HOME  funds  directly  from  HUD,  state 
recipient,  or  subrecipient)  has  entered 
into  a  rental  assistance  contract  with 
the  owner  or  the  tenant  in  accordance 
with  the  provisions  of  §  92.211. 

(Hi]  If  tlie  project  is  for  acquisition,  a 
written  legally  binding  agreement  i.e.. 
contract  for  sale,  between  the 
participating  jurisdiction  (or  other  entity 
receiving  HOME  funds  directly  from 
HUD,  state  recipient,  or  subrecipient) 
and  the  project  owner  under  which  the 
participating  jurisdiction  (or  other  entity 
receiving  HOME  funds  directly  from 
HUD,  state  recipient,  or  subrecipient) 
agrees  to  provide  HOME  assistance  to 
the  owner  for  purchase  of  the  project 
that  can  reasonably  be  expected  to  be 
accomplished  within  six  months  of  the 
agreement  and  in  which  the  owner 
agrees  to  transfer  title  within  that 
period. 

(2)  For  a  project  that  is  publicly 
owned  when  the  commitment  is  made, 
the  Project  Set-Up  Report  submitted 
imder  the  Cash  and  Management 
Information  System  which  identifies  a 
specific  project  that  will  start 
construction  within  six  months  of 
receipt  of  the  Project  Set-Up  Report. 
Under  both  paragraphs  (1)  and  (2)  of  this 
definition,  the  date  HUD  enters  into  the 
Cash  and  Management  Information 
System  (§  92.502)  an  acceptable  Project 
Set-Up  Report  for  a  project  is  deemed  to 
be  the  date  of  project  commitment. 

Community  housing  development 
organization  means  a  private  nonprofit 
organization  that — 

(1)  Is  organized  under  state  or  local 
laws; 

(2)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual; 

(3)  Is  neither  controlled  by,  nor  under 
the  direction  of.  individuals  or  entities 
seeking  to  derive  profit  or  gain  from  the 
organization.  A  community  housing 
development  organization  may  be 
sponsored  or  created  by  a  for-profit 
entity,  but 

(i)  The  for-profit  entity  may  not  be  an 
entity  whose  primary  purpose  is  the 
development  or  management  of  housing, 
such  as  a  builder,  developer,  or  real 
estate  management  firm. 

(ii)  The  for-profit  entity  may  not  have 
the  right  to  appoint  more  than  one-third 


of  the  membership  of  the  organization's 
governing  body.  Board  members 
appointed  by  the  for-profit  entity  may 
not  appoint  the  remaining  two-thirds  of 
the  board  members:  and 

(iii)  The  community  housing 
development  organization  must  be  free 
to  contract  for  goods  and  services  from 
vendors  of  its  own  choosing; 

(4)  Has  a  tax  exemption  ruling  from 
the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code  of  1986; 

(5)  Does  not  include  a  public  body 
(including  the  participating  jurisdiction) 
or  an  instrumentality  of  a  public  body. 
An  organization  that  is  state  or  locally 
chartered  may  qualify  as  a  community 
housing  development  organization; 
however,  the  state  or  local  government 
may  not  have  the  right  to  appoint  more 
than  one-third  of  the  membership  of  the 
organization's  governing  body  and  no 
more  than  one-third  of  the  board 
members  can  be  public  official; 

(6)  Has  standards  of  financial 
accountability  that  conform  to 
Attachment  F  of  OMB  Circular  No.  A- 
110  (Rev.)  "Standards  for  Financial 
Management  Systems."  *; 

(7)  Has  among  its  purposes  the 
provision  of  decent  housing  that  is 
affordable  to  low-income  and  moderate- 
income  persons,  as  evidenced  in  its 
charter,  articles  of  incorporation, 
resolutions  or  by-laws; 

(8)  Maintains  accountability  to  low- 
income  community  residents  by — 

(i)  Maintaining  at  least  one-third  of  its 
governing  board's  membership  for 
residents  of  low-income  neighborhoods, 
other  low-income  community  residents, 
or  elected  representatives  of  low-income 
neighborhood  organizations.  For  urban 
areas,  "community"  may  be  a  ' 

neighborhood  or  neighborhoods,  city, 
county,  or  metropolitan  area;  for  rural 
areas,  it  may  be  a  nei^borhood  or 
neighborhoods,  town,  village,  county,  or 
multi-county  area  (but  not  the  entire 
state),  provided  the  governing  board 
contains  low-income  residents  from 
each  county  of  the  multi-county  area; 
and 

(ii)  Providing  a  formal  process  for  low- 
income,  program  beneficiaries  to  advise 
the  organization  in  its  decisions 
regarding  the  design,  siting, 
development,  and  management  of 
affordable  housing; 

(9)  Has  a  demonstrated  capacity  for 
carrying  out  activities  assisted  with 
HOME  funds.  An  organization  may 
satisfy  this  requirement  by  hiring 
experienced  accomplished  key  staff 


*  See  1 92.505  concerning  the  availability  of  OMB 
Circulai*. 
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of  the  membership  of  the  organization's 
governing  body.  Board  members 
appointed  by  the  for-profit  entity  may 
not  appoint  the  remaining  two-thirds  of 
the  board  members:  and 

(iii)  The  community  housing 
development  organization  must  be  free 
to  contract  for  goods  and  services  from 
vendors  of  its  own  choosing; 

(4)  Has  a  tax  exemption  ruling  from 
the  Internal  Revenue  Service  under 
section  501(c)  of  the  Internal  Revenue 
Code  of  1986; 

(5)  Does  not  include  a  public  body 
(including  the  participating  jurisdiction) 
or  an  instrumentality  of  a  public  body. 
An  organization  that  is  state  or  locally 
chartered  may  qualify  as  a  community 
housing  development  organization; 
however,  the  state  or  local  government 
may  not  have  the  right  to  appoint  more 
than  one-third  of  the  membership  of  the 
organization's  governing  body  and  no 
more  than  one-third  of  the  board 
members  can  be  public  official; 

(6)  Has  standards  of  financial 
accountability  that  conform  to 
Attachment  F  of  OMB  Circular  No.  A- 
110  (Rev.)  "Standards  for  Financial 
Management  Systems."  *; 

(7)  Has  among  its  purposes  the 
provision  of  decent  housing  that  is 
affordable  to  low-income  and  moderate- 
income  persons,  as  evidenced  in  its 
charter,  articles  of  incorporation, 
resolutions  or  by-laws; 

(8)  Maintains  accountability  to  low- 
income  community  residents  by — 

(i)  Maintaining  at  least  one-third  of  its 
governing  board's  membership  for 
residents  of  low-income  neighborhoods, 
other  low-income  community  residents, 
or  elected  representatives  of  low-income 
neighborhood  organizations.  For  urban 
areas,  "community"  may  be  a 
neighborhood  or  neighborhoods,  city, 
county,  or  metropolitan  area;  for  rural 
areas,  it  may  be  a  neighborhood  or 
neighborhoods,  town,  village,  county,  or 
multi-county  area  (but  not  the  entire 
state),  provided  the  governing  board 
contains  low-income  residents  from 
each  county  of  the  multi-county  area; 
and 

(ii)  Providing  a  formal  process  for  low- 
income,  program  beneficiaries  to  advise 
the  organization  in  its  decisions 
regarding  the  design,  siting, 
development,  and  management  of 
affordable  housing; 

(9)  Has  a  demonstrated  capacity  for 
carrying  out  activities  assisted  with 
HOME  funds.  An  organization  may 
satisfy  this  requirement  by  hiring 
experienced  accomplished  key  staff 


*  See  )  92.505  concerning  the  availability  of  OMB 
Circaian. 


members  who  have  successfully 
completed  similar  projects,  or  a 
consultant  with  the  same  type  of 
experience  and  a  plan  to  train 
appropriate  key  staff  members  of  the 
organization;  and 

(10)  Has  a  history  of  serving  the 
community  within  which  housing  to  be 
assisted  with  HOME  funds  is  to  be 
located.  In  general,  an  organization  must 
be  able  to  show  one  year  of  serving  the 
community  (from  the  date  the 
participating  jurisdiction  provides 
HOME  funds  to  the  organization). 
However,  a  newly  created  organization 
formed  by  local  churches,  service 
organizations  or  neighborhood 
organizations  may  meet  this 
requirement  by  demonstrating  that  its 
parent  organization  has  at  least  a  year 
of  serving  the  community. 

Displaced  homemaker  means  an 
individual  who — 

(1)  Is  an  adult; 

(2)  Has  not  worked  full-time,  full-year 
in  the  labor  force  for  a  number  of  years 
but  has,  during  such  years,  worked 
primarily  without  remuneration  to  care 
for  the  home  and  family;  and 

(3)  Is  unemployed  or  underemployed 
and  is  experiencing  difficulty  in 
obtaining  or  upgrading  employment. 

Family  has  the  same  meaning  given 
that  term  by  part  812  of  this  title. 

First-time  homebuyer  means  an 
individual  and  his  or  her  spouse  who 
have  not  owned  a  home  during  the  3- 
year  period  before  the  purchase  of  a 
home  with  HOME  funds,  except  that — 

(1)  Any  individual  who  is  a  displaced 
homemaker  (as  defined  in  this  section) 
may  not  be  excluded  from  consideration 
as  a  first-time  homebuyer  under  this 
paragraph  on  the  basis  that  the 
individual,  while  a  homemaker,  owned  a 
home  with  his  or  her  spouse  or  resided 
in  a  home  owned  by  the  spouse;  and 

(2)  Any  individual  who  is  a  single 
parent  (as  defined  in  this  section)  may 
not  be  excluded  from  consideration  as  a 
first-time  homebuyer  under  this 
paragraph  on  the  basis  that  the 
individual,  while  married,  owned  a 
home  with  his  or  her  spouse  or  resided 
in  a  home  owned  by  the  spouse. 

Government-sponsored  mortgage 
finance  corporations  means  the  Federal 
National  Mortgage  Association,  the 
Federal  Home  Loan  Mortgage 
Corporation,  and  the  Federal 
Agricultural  Mortgage  Corporation. 

HOME  funds  means  funds  made 
available  under  this  part  through 
allocations  and  reallocations,  plus  all 
repayments  and  interest  or  other  return 
on  the  investment  of  these  funds. 

Homeownership  means  ownership  in 
fee  8imt>le  title  or  a  99  year  leasehold 
interest  in  a  one-  to  four-unit  dwelling  or 


in  a  condominium  unit,  ownership  or 
membership  in  a  cooperative,  or 
equivalent  form  of  ownership  approved 
by  HUD.  The  ownership  interest  may  be 
subject  only  to  the  restrictions  on  resale 
required  under  S  92.254(a);  mortgages, 
deeds  of  trust,  or  other  liens  or 
instruments  securing  debt  on  the 
property  as  approved  by  the 
participating  jurisdiction:  or  any  other 
restrictions  or  encumbrances  that  do  not 
impair  the  good  and  marketable  nature 
of  title  to  the  ownership  interest. 

Household  means  one  or  more 
persons  occupying  a  housing  unit. 

Housing  includes  manufactured 
housing  and  manufactured  housing  lots. 

Housing  strategy  means  a 
comprehensive  housing  affordability 
strategy  prepared  in  accordance  with 
part  91  of  this  title,  consisting  of  either  a 
complete  submission  or  an  annual 
update.  Approved  housing  strategy 
means  a  housing  strategy  that  has  been 
approved  by  HUD  in  accordance  with 
part  91  of  this  chapter. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Indian  Housing  Authority  means  any 
entity  that  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing  for  Indians  that 
is  established  either  by  exercise  of  the 
power  of  self-government  of  an  Indian 
tribe  independent  of  state  law,  or  by 
operation  of  state  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  tribe  means  any  Indian  Tribe, 
band,  group,  or  nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Detennination  and 
Education  Assistance  Act  (25  U  S.C.  450) 
or  was  considered  an  eligible  recipient 
under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (31  U  S.C.  1221) 
before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

Jurisdiction  means  a  state  or  unit  of 
general  local  government. 

Low-income  families  means  families 
whose  annual  incomes  do  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  80 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 


fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Metropolitan  city  has  the  meaning 
given  the  term  in  {  570.3  of  this  title. 

Monthly  adjusted  income.  See 
§$92,203  and  92.610. 

Monthly  income.  See  S  S  92.203  and 
92.610. 

Low-income  neighborhood  means  a 
neighborhood  that  has  at  least  51 
percent  of  its  households  at  or  below  80 
percent  of  median  income  for  the  area. 

Neighborhood  means  a  geographic 
location  designated  in  comprehensive 
plans,  ordinances,  or  other  local 
documents  as  a  neighborhood,  village, 
or  similar  geographical  designation  that 
is  within  the  boundary  but  does  not 
encompass  the  entire  area  of  a  unit  of 
general  local  government.  If  the  unit  of 
general  local  government  has  a 
population  under  25.000,  the 
neighborhood  may.  but  need  not 
encompass  the  entire  area  of  a  unit  of 
general  local  government 

Participating  Jurisdiction  means  any 
jurisdiction  (as  defined  in  this  section) 
that  has  been  so  designated  by  HUD  in 
accordance  with  S  92.105. 

Person  with  disabilities  means  a 
household  composed  of  one  or  more 
persons,  atleast  one  of  whom  is  an 
adult  who  has  a  disability. 

(1)  A  person  is  considered  to  have  a 
disability  if  the  person  has  a  physical, 
mental,  or  emotional  impairment  that — 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently:  and 

(iii)  Is  of  such  a  nature  that  such 
abiUty  could  be  improved  by  more 
suitable  housing  conditions. 

(2)  A  person  will  also  be  considered  to 
have  a  disability  if  he  or  she  has  a 
developmental  disabiUty.  which  is  a 
severe,  chronic  disability  that — 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(ii)  Is  manifested  before  the  person 
attains  age  22: 

(iii)  Is  likely  to  continue  indefinitely. 

(iv)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 
Self-care,  receptive  and  expressive 
language,  learning,  mobility,  self- 
direction,  capacity  for  independent 
living,  and  economic  self-sufficiency; 
and 

(v)  Reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment  or  other  services  that  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 
Notwithstanding  the  preceding 
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provisions  of  this  definition,  the  term 
"person  with  disabihties"  includes  two 
or  more  persons  with  disabilities  living 
together,  one  or  more  such  persons 
living  with  another  person  who  is 
determined  to  be  important  to  their  care 
or  well-being,  and  the  surviving  member 
or  members  of  any  household  described 
in  the  first  sentence  of  this  definition 
who  were  living,  in  a  unit  assisted  with 
HOME  funds,  with  the  deceased 
member  of  the  household  at  the  time  of 
his  or  her  death. 

Project  means  a  site  or  an  entire 
building  (including  a  manufactured 
housing  unit),  or  two  or  more  buildings, 
together  with  the  site  or  sites  on  which 
the  building  or  buildings  is  located,  that 
are  under  common  ownership, 
management,  and  financing  and  are  to 
be  assisted  with  HOME  funds,  under  a 
commitment  by  the  owner,  as  a  single 
undertaking  under  this  part.  Project 
includes  all  the  activities  associated 
with  the  site  and  building.  If  there  is 
more  than  one  site  associated  with  a 
project,  the  sites  must  be  within  a  four 
block  area. 

Project  completion  means  that  all 
necessary  title  transfer  requirements 
and  construction  work  have  been 
performed  and  the  project  in  HUD's 
judgement  complies  with  the 
requirements  of  this  part  (including  the 
property  standards  adopted  under 
§  92.251);  the  final  drawdown  has  been 
disbursed  for  the  project;  and  a  Project 
Completion  Report  has  been  submitted 
and  processed  in  the  Cash  and 
Management  Information  System 
(5  92.502)  as  prescribed  by  HUD.  For 
tenant-based  rental  assistance,  the  final 
drawdown  has  been  disbursed  for  the 
project  and  the  final  payment 
certification  has  been  submitted  and 
processed  in  the  Cash  and  Management 
Information  System  as  prescribed  by 
HUD. 

Public  housing  agency  (PHA)  means 
any  state,  county,  municipality  or  other 
governmental  entity  or  public  body  (or 
its  agency  or  instrumentality)  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  low-income 
housing.  The  term  includes  any  Indian 
Housing  Authority. 

Reconstruction  means  the  rebuilding 
of  housing  on  the  same  foundation. 
Reconstruction  is  rehabUitation  for 
purposes  of  this  part. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Single  parent  means  an  individual 
who-=- 

(1)  Is  unmarried  or  legally  separated 
fit)m  a  spouse;  and 

(2)(i)  Has  one  or  more  minor  children 
for  whom  the  individual  has  custody  or 
joint  custody;  or 


(ii)  Is  pregnant. 

Single  room  occupancy  (SRO)  housing 
means  housing  consisting  of  single  room 
dwelling  units  that  is  the  primary 
residence  of  its  occupant  or  occupants. 
The  unit  may  contain  either  food 
preparation  facilities  or  sanitary 
facilities,  or  both.  Alternatively,  sanitary 
facilities  may  be  located  outside  the  unit 
and  be  shared  by  tenants  in  the  project. 
SRO  does  not  include  facilities  for 
students. 

State  means  any  state  of  the  United 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

State  recipient.  See  S  92.201(b)(2). 

Subrecipient  means  a  public  agency 
or  nonprofit  organization  selected  by  the 
participating  jurisdiction  to  administer 
all  or  a  portion  of  the  participating 
jurisdiction's  HOME  program.  A  public 
agency  or  nonprofit  organization  that 
receives  HOVffi  funds  solely  as  a 
developer  or  owner  of  housing  is  not  a 
subrecipient.  The  participating 
jurisdiction's  selection  of  a  subrecipient 
is  not  subject  to  the  procurement 
procedures  and  requirements. 

Substantial  rehabilitation  means  the 
rehabihfation  of  residential  property  at 
an  average  cost  for  the  project  in  excess 
of  $25,000  per  dwelling  unit. 

Tenant-based  rental  assistance  is  a 
form  of  rental  assistance  in  which  the 
assisted  tenant  may  move  from  a 
dwelling  unit  with  a  right  to  continued 
assistance. 

Unit  of  general  local  government 
means  a  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  state;  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  the  Federated 
States  of  Micronesia  and  Palau,  the 
Marshall  Islands,  or  a  general  purpose 
political  subdivision  thereof;  a 
consortium  of  such  political 
subdivisions  recognized  by  HUD  in 
accordance  with  S  92.101;  and  any 
agency  or  instrumentality  thereof  that  is 
established  pursuant  to  legislation  and 
designated  by  the  chief  executive  to  act 
on  behalf  of  the  jurisdiction  with  regard 
to  provisions  of  this  part.  When  a 
county  is  an  urban  county,  the  urban 
county  is  the  unit  of  general  local 
government  for  purposes  of  the  HOME 
Investment  Partnerships  Program. 

Urban  county  has  the  meaning  given 
the  term  in  S  570.3  of  this  title. 

Very  low-income  families  means  low- 
income  families  whose  annual  incomes 
do  not  exceed  50  percent  of  the  median 
family  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  50  percent  of  the 
median  for  the  area  on  the  basis  of  HUD 


findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

§92.3    Waivert. 

Upon  determination  of  good  cause,  the 
Secretary  may  waive  any  provision  of 
this  part  not  required  by  statute.  Each 
waiver  must  be  in  writing  and  must  be 
supported  by  docimientation  of  the 
pertinent  facts  and  groimds. 

Subpart  B— Allocation  Formula 

§  92.50    Fonnula  allocation. 

(a)  Jurisdictions  eligible  for  a  formula 
allocation.  HUD  will  provide  allocations 
of  funds  in  amounts  determined  by  the 
formula  described  in  this  section  to — 

(1)  Units  of  general  local  govenunents 
that,  as  of  the  end  of  the  previous  fiscal 
year,  are  metropolitan  cities,  urban 
counties,  or  consortia  approved  under 

§  92.101:  and 

(2)  States. 

(b)  Amounts  available  for  allocation; 
state  and  local  share.  The  amount  of 
funds  that  are  available  for  allocation 
by  the  formula  under  this  section  is 
equal  to  the  balance  of  funds  remaining 
after  reserving  for  grants  to  Indian  tribes 
one  percent  (or  such  other  percentage  or 
amount  as  authorized  by  Congress)  of 
the  total  funds  appropriated  and  after 
reserving  up  to  such  amounts  as  may  be 
authorized  by  law  for  housing  education 
and  organization  support  and  for 
coordinated  federal  support  activities. 

(c)  Formula  factors.  The  formula  for 
determining  allocations  uses  the 
following  factors.  The  first  and  sixth 
factors  are  weighted  0.1;  the  other  four 
factors  are  weighted  0.2. 

(1)  Vacancy-adjusted  rental  units 
where  the  household  head  is  at  or  below 
the  poverty  level.  These  rental  units  are 
multiplied  by  the  ratio  of  the  national 
rental  vacancy  rate  over  a  jurisdiction's 
rental  vacancy  rate. 

(2)  Occi^ied  rental  units  with  at  least 
one  of  four  problems  (overcrowding, 
incomplete  kitchen  facilities,  incomplete 
plumbing,  or  high  rent  costs). 
Overcrowding  is  a  condition  that  existr 
if  there  is  more  than  one  person  per 
room  occupying  the  unit.  Incomplete 
kitchen  facilities  means  the  unit  lacks 
sink  with  running  water,  a  range,  or  a 
refrigerator.  Incomplete  plumbing  means 
the  unit  lacks  hot  and  cold  piped  water, 
a  flush  toilet,  or  a  bathtub  or  shower 
inside  the  unit  for  the  exclusive  use  of 
the  occupants  of  the  unit.  High  rent 
costs  occur  when  more  than  30  percent 
of  household  income  is  used  for  rent. 


,  December  16,  1991  /  Rules  and  Regulations 


uicy  (SROj  housing 
iting  of  single  room 
the  primary 
>ant  or  occupants, 
either  food 
or  sanitary 
ematively.  sanitary 
ted  outside  the  unit 
ants  in  the  project. 
i  facihties  for 

ate  of  the  United 
Columbia,  and  the 
lerto  Rico. 
!  S  92.201(b)(2). 
B  a  public  agency 
tion  selected  by  the 
tion  to  administer 
participating 
program.  A  public 
rganization  that 
s  solely  as  a 
if  housing  is  not  a 
ticipating 
n  of  a  subrecipient 
irocurement 
rements. 

Utation  means  the 
lential  property  at 
le  project  in  excess 
igunit. 

li  assistance  is  a 
nee  in  which  the 
nove  from  a 
ight  to  continued 

il  government 
iwnship,  county, 
er  general  purpose 
9f  a  state;  Guam, 
1  Islands,  the  Virgin 
moa,  the  Federated 
and  Palau,  the 
\  general  purpose 
thereof,  a 
jlitical 

:ed  by  HUD  in 
.101:  and  any 
ality  thereof  that  is 
to  legislation  and 
ef  executive  to  act 
diction  with  regard 
(art.  When  a 
lunty,  the  urban 
;eneral  local 
)ses  of  the  HOME 
ips  Program, 
he  meaning  given 
this  title. 

imiJies  means  low- 
le  annual  incomes 
:ent  of  the  median 
area,  as 

ATith  adjustments 
'  families,  except 
ish  income  ceilings 
50  percent  of  the 
n  the  basis  of  HUD 


findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

§92.3    Waivar*. 

Upon  determination  of  good  cause,  the 
Secretary  may  waive  any  provision  of 
this  part  not  required  by  statute.  Each 
waiver  must  be  in  writing  and  must  be 
supported  by  documentation  of  the 
pertinent  facts  and  groimds. 

Subpart  B— Allocation  Formula 

§92.50    Fonnula  allocation. 

(a)  Jurisdictions  eligible  for  a  formula 
allocation.  HUD  will  provide  allocations 
of  funds  in  amounts  determined  by  the 
formula  described  in  this  section  to— 

(1)  Units  of  general  local  governments 
that,  as  of  the  end  of  the  previous  flscal 
year,  are  metropolitan  cities,  urban 
coimties,  or  consortia  approved  under 

§  92.101;  and 

(2)  States. 

(b)  Amounts  available  for  allocation; 
state  and  local  share.  The  amount  of 
funds  that  are  available  for  allocation 
by  the  formula  under  this  section  is 
equal  to  the  balance  of  funds  remaining 
after  reserving  for  grants  to  Indian  tribes 
one  percent  (or  such  other  percentage  or 
amount  as  authorized  by  Congress)  of 
the  total  funds  appropriated  and  after 
reserving  up  to  such  amounts  as  may  be 
authorized  by  law  for  housing  education 
and  organization  support  and  for 
coordinated  federal  support  activities. 

(c)  Formula  factors.  The  formula  for 
determining  allocations  uses  the 
following  factors.  The  first  and  sixth 
factors  are  weighted  0.1;  the  other  four 
factors  are  weighted  0.2. 

(1)  Vacancy-adjusted  rental  units 
where  the  household  head  is  at  or  below 
the  poverty  level.  These  rental  units  are 
multiplied  by  the  ratio  of  the  national 
rental  vacancy  rate  over  a  jurisdiction's 
rental  vacancy  rate. 

(2)  Occupied  rental  imits  with  at  least 
one  of  four  problems  (overcrowding, 
incomplete  kitchen  facilities,  incomplete 
plumbing,  or  high  rent  costs). 
Overcrowding  is  a  condition  that  existr 
if  there  is  more  than  one  person  per 
room  occupying  the  unit.  Incomplete 
kitchen  facilities  means  the  unit  lacks 
sink  with  running  water,  a  range,  or  a 
refrigerator.  Incomplete  plumbing  means 
the  unit  lacks  hot  and  cold  piped  water, 
a  flush  toilet,  or  a  bathtub  or  shower 
inside  the  unit  for  the  exclusive  use  of 
the  occupants  of  the  imit.  High  rent 
costs  occur  when  more  than  30  percent 
of  household  income  is  used  for  rent. 


(3)  Rental  units  built  before  1950 
occupied  by  poor  families. 

(4)  Rental  units  described  in 
paragraph  (c)(2)  of  this  section 
multiplied  by  the  ratio  of  the  cost  of 
producing  housing  for  a  jurisdiction 
divided  by  the  national  cost. 

(5)  Number  of  families  at  or  below  the 
poverty  level. 

(6)  Population  of  a  jurisdiction 
multiplied  by  a  net  per  capita  income 
(pci).  To  compute  net  pci  for  a 
jurisdiction  or  for  the  nation,  the  pci  of  a 
three  person  family  at  the  poverty 
threshold  is  subtracted  from  the  pci  of 
the  jurisdiction  or  of  the  nation.  The 
index  is  constructed  by  dividing  the 
national  net  pci  by  the  net  pci  of  a 
jurisdiction. 

(d)  Calculating  formula  allocations  for 
units  of  general  local  government.  (1) 
Initial  tdlocation  amounts  for  units  of 
general  local  govenunent  described  in 
paragraph  (a)(1)  of  this  section  are 
determined  by  multiplying  the  sum  of 
the  shares  of  the  six  factors  in 
paragraph  (c)  of  this  section  by  60 
percent  of  the  amount  available  under 
paragraph  (b)  of  this  section  for  formula 
allocation.  The  shares  are  the  ratio  of 
the  weighted  factor  for  each  jurisdiction 
over  the  corresponding  factor  for  the 
total  for  all  of  these  units  of  general 
local  government. 

(2)  If  any  of  the  initial  amounts  for 
such  units  of  general  local  government 
in  Puerto  Rico  exceeds  twice  the 
national  average,  on  a  per  rental  unit 
basis,  that  amount  is  capped  at  twice 
the  national  average. 

(3)  The  initial  amounts  are  revised  by 
taking  amounts  of  less  than  $250,000  that 
were  initially  distributed  to  units  of 
general  local  government  and 
redistributing  these  amounts  to  units  of 
general  local  government  that  had  initial 
distribution  amounts  of  $250,000  or 
more.  This  redistribution  calculation  is 
repeated  until  95  percent  of  the  funds 
have  been  distributed  among  units  of 
general  local  government  in  amounts  of 
$500,000  or  more.  On  each  repetition  of 
the  calculation,  the  threshold,  which 
initially  was  $250,000,  is  raised  by  half 
the  difference  between  the  previous 
threshold  and  $500,000.  Any  amounts 
under  $500,000  that,  on  the  last 
recalculation,  were  distributed  to  units 
of  general  local  government  are 
redistributed  to  units  of  general  local 
government  that  have  distribution 
amounts  of  $500,000  or  more. 

(4)  The  allocation  amounts 
determined  under  paragraph  (d)(3)  of 
this  section  are  reduced  by  any  amounts 
that  are  necessary  to  provide  increased 
allocations  to  states  that  have  no  unit  of 
general  local  government  receiving  a 
formula  allocation  (see  paragraph  (e)(4) 


of  this  section).  These  reductions  are 
made  on  a  pro  rata  basis,  except  that  no 
unit  of  general  local  government 
allocation  is  reduced  below  $500,000. 

(e)  Calculating  formula  allocations  for 
states.  (1)  Forty  percent  of  the  funds 
available  for  allocation  under  paragraph 
(b)  of  this  section  are  allocated  to  states. 
The  allocation  amounts  for  states  are 
calculated  by  determining  initial 
amounts  for  each  state,  based  on  the 
sum  of  the  shares  of  the  six  factors.  For 
20  percent  of  the  funds  to  be  allocated  to 
states,  the  shares  are  the  ratio  of  the 
weighted  factor  for  the  entire  state  over 
the  corresponding  factor  for  the  total  for 
all  states.  For  80  percent  of  the  funds  to 
be  allocated  to  states,  the  shares  are  the 
ratio  of  the  weighted  factor  for  all  imits 
of  general  local  government  within  the 
state  that  do  not  receive  a  formula 
allocation  over  the  corresponding  factor 
for  the  total  for  all  states. 

(2)  If  the  initial  amounts  for  Puerto 
Rico  (based  on  either  or  both  the  80 
percent  of  funds  or  20  percent  of  funds 
calculation)  exceed  twice  the  national 
average,  on  a  per  rental  unit  basis,  each 
amount  that  exceeds  the  national 
average  is  capped  at  twice  the  national 
average,  £tnd  the  resultant  funds  are 
reallocated  to  other  states  on  a  pro  rata 
basis. 

(3)  If  the  initial  amounts  when 
combined  for  any  state  are  less  than  the 
$3,000,000,  the  allocation  to  that  state  is 
increased  to  the  $3,000,000  and  all  other 
state  allocations  are  reduced  by  an 
equal  amount  on  a  pro  rata  basis,  except 
that  no  state  allocation  is  reduced  below 
$3,000,000. 

(4)  The  allocation  amount  for  each 
state  that  has  no  unit  of  general  local 
government  within  the  state  receiving  an 
allocation  under  paragraph  (d)  of  this 
section  is  increased  by  $500,000.  Funds 
for  this  increase  are  derived  from  the 
funds  available  for  units  of  general  local 
government,  in  accordance  with 
paragraph  (d)(4)  of  this  section. 

§  92.51    E«tat>llsMr>g  Nat  of  participating 
iurtadlctiona  that  may  uaa  funds  for  naw 
construction  and  rantal  houaing  production 
aat-aaida. 

(a)  General.  HUD  %vill  identify  each 
jurisdiction  receiving  a  formula 
allocation  under  §  92.50  that  is 
authorized  by  HUD  to  use  its  formula 
allocation  for  new  construction,  without 
the  jurisdiction  having  to  qualify  under 
S  92.209  or  §  92.210.  HUD  will  also 
identify  areas  not  receiving  a  formula 
allocation,  as  areas  in  which  HOME 
funds  may  be  used  for  new  construction. 
Areas  which  HUD  reviews  for  eligibility 
for  new  construction  are  metropolitan 
cities,  urban  counties,  consortia, 
counties  not  containing  these  three 


groups,  and  the  balance  of  counties  after 
having  excluded  these  three  groups.  Hie 
list  of  areas  eligible  for  new 
construction  does  not  include  areas  with 
populations  under  25,000.  A  state  that  is 
authorized  by  HUD  to  use  its  HOME 
funds  for  new  construction  may  do  so 
only  «vithin  the  boundaries  of  an  area 
that  HUD  has  identified  as  an  area 
where  new  construction  is  authorized. 

(b)  Eligibility  criteria.  (1)  HUD 
determines  the  local  jurisdictions  and 
areas  in  which  new  construction  is 
authorized  based  on  the  following 
factors: 

(i)  Low  vacancy.  The  national  rental 
vacancy  rate  divided  by  the 
corresponding  vacancy  rate  for  a  local 
jurisdiction  or  area. 

(ii)  Low  turnover.  The  national  rate  at 
which  renter  families  moved  in  year  and 
months  preceding  the  decermial  census 
divided  by  the  corresponding  turnover 
rate  for  a  local  jurisdiction  or  area. 

(iii)  High  proportion  of  substandard 
housing.  The  percent  of  rental  units  with 
at  least  one  of  four  problem  conditions 
as  of  the  most  recent  decennial  census 
divided  by  the  corresponding  national 
rate.  The  four  problem  conditions  are: 
lack  of  plumbing,  lack  of  kitchen 
facilities,  overcrowding,  and  30  percent 
rent  burden,  as  described  in 
S  92.50(c)(2). 

(iv)  High  fair  market  renL  The  most 
recently  available  two-bedroom  Section 
8  Existing  Housing  fair  market  rent  for  a 
local  jurisdiction  or  area  divided  by  the 
national  two-bedroom  Section  8  Existing 
Housing  fair  mariiet  rent 

(v)  High  population  growth.  The 
population  growth  rate  from  1980  to  the 
latest  population  estimate  or  count  for  a 
local  jurisdiction  or  area  divided  by  the 
corresponding  national  rate. 

(2)  A  jurisdiction  or  an  area  is  placed 
on  the  list  of  jurisdictions  and  areas 
where  new  construction  is  authorized  if 
it  has  above-average  values  for  at  least 
three  of  the  five  eligibility  factors  and 
more  than  a  specified  value  on  a 
composite  of  the  five  factors.  The  ratio 
for  each  of  the  five  factors  is  set  up  so 
that  above-average  need  is  always 
expressed  as  a  value  greater  than  one. 
The  composite  factor  is  an  average  of 
the  five  factors.  In  computing  the 
composite  factor,  component  factors  are 
capped  for  the  most  extreme  high  and 
low  of  values  for  metropolitan  cities  and 
urban  counties. 

(c)  Data  used  to  identify  eligible 
jurisdictions.  Jurisdictions  are  identified 
as  eligible  based  on  the  latest  data 
available  90  days  before  the  beginning 
of  a  fiscal  year.  The  data  are  derived  for 
each  jurisdiction,  by  comparable 
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methods  and  for  the  same  period  of 
time. 

(d)  Requests  for  review  of  eligibility 
deterwinations.  (1)  A  unit  of  general 
local  government  receiving  a  formula 
allocation  under  i  92.50  but  not  on  the 
list  of  jurisdictions  in  which  new 
construction  is  authorized  may  request 
HUD  to  reconsider  its  eligibility.  A  state 
may  request  HUD  to  consider  its 
eligibility  to  use  HOME  funds  for  new 
construction  with  respect  to  a 
jurisdiction  that  does  not  receive  a 
formula  allocation  and  has  a  population 
of  25,000  or  more.  A  state  also  may 
request  HUD  to  consider  its  eligibility  to 
use  HOME  funds  for  new  construction 
in  an  area  with  a  population  less  than 
25.000. 

(2)  The  requesting  jurisdiction  must 
submit:  Information  described  in 
paragraph  (d)(3]  of  this  section:  an 
explanation  of  how  the  information 
submitted  supports  the  conclusion  that 
the  supply  of  available  rental  housing  is 
not  sufficient  to  meet  the  demand 
arising  from  the  growth  of  households 
and  turnover  of  units  in  the  housing 
market;  a  description  of  the  data 
sources,  including  the  methods  for 
obtaining  suney  data;  and 
documentation  that  the  sur    y  data  are 
statistically  representative  of  conditions 
within  the  housing  market  area. 
Requests  under  paragraph  (d)  of  this 
section  must  be  submitted  to  the 
appropriate  HUD  field  office. 

(3)  HUD  will  evaluate  the  information 
submitted  and.  based  on  a  decision  that 
it  is  reasonably  accurate  and 
representative  of  local  market 
conditions,  will  make  the  eligibility 
determination.  In  making  this 
determination,  HUD  will  consider 
information  that  demonstrates: 

(i)  The  cxirrent  rental  housing  vacancy 
rate  is  at  a  low  level  relative  to  the  rate 
requited  for  a  balanced  market. 
Typically,  a  rental  housing  vacancy  rate 
below  four  percent  would  be  considered 
low  unless  the  housing  market  area  is 
not  growing  or  experiencing  low  rates  of 
household  growth.  The  analysis  of 
vacancy  data  should  also  consider  the 
direction  the  market  is  moving.  For 
example,  a  significant  increase  in  rental 
housing  production  or  a  decline  in 
population  growth  would  indicate  that 
the  housing  shortage  will  be  a  short  term 
condition. 

(ii)  The  growth  rate  of  renter 
households  is  larger  than  average  and 
the  number  of  rental  housing  units  being 
produced  on  an  annual  basis  is  not  large 
enough  to  satisfy  demand  arising  from 
the  increase  in  households.  An  annual 
increase  in  rental  households  of  two 
percent  or  more  for  a  sustained  period  of 


several  years  generally  would  be 
considered  a  rapid  rate  of  growth. 

(iii)  The  shortage  of  housing  is 
resulting  in  rent  increases  that  exceed 
normal  increases  commensurate  with 
the  costs  of  operating  rental  housing. 

(iv)  A  significant  number  or 
proportion  of  the  households  holding 
Section  8  Certificates  or  Housing 
Vouchers  are  unable  to  find  adequate 
housing  because  of  the  shortage  of 
rental  housing,  including  PHA  data 
showing  a  lower  than  average 
percentage  of  units  under  lease  and  a 
longer  than  average  time  is  required  to 
find  units. 

(4]  A  decision  by  HUD,  under  this 
paragraph  (d),  to  authorize  the  use  of 
HOME  funds  for  new  construction  in  an 
area  does  not  alter  the  rental  housing 
production  set-asides  that  HUD  has 
made  under  paragraph  (e)  of  this 
section. 

(e)  Formula  for  determining  the  rental 
housing  production  set-aside.  (1)  For 
each  jurisdiction  receiving  a  formula 
allocation  that  HUD  identifies,  under 
paragraph  (a)  of  this  section,  as  being 
authorized  to  use  HOME  funds  for  new 
construction.  HUD,  to  the  extent 
required  by  statute,  will  also  specify  the 
amount  of  the  jurisdiction's  respective 
formula  allocation  that  it  must  use,  for  a 
period  ending  24  months  after  the 
allocation  amounts  are  deposited  in  the 
jurisdiction's  HOME  Investment  Trust 
Fund,  only  to  produce  affordable  rental 
housing  through  new  construction  or 
substantial  rehabilitation  (rental 
housing  production  set-aside).  Any  of 
these  funds  that  the  jurisdiction  does  not 
so  commit  within  the  24-month  period 
remains  available  for  an  additional  12- 
month  period  for  commitment  to  any 
eligible  activity  permitted  by  subpart  E 
of  this  part. 

(2]  If  there  is  a  statutory  directive  to 
set  aside  a  specified  percentage  of  the 
total  formula  allocation  to  be  used  for 
new  construction  or  substantial 
rehabilitation,  HUD  determines  the 
amoimt  of  each  jurisdiction's  rental 
housing  production  set-aside  as  follows. 
Of  the  amount  that  must  be  set  aside,  80 
percent  is  allocated  to  units  of  general 
local  government  and  20  percent  is 
allocated  to  states.  A  state  or  local 
jurisdiction's  share  of  the  amount  set 
aside  is  based  on  the  share  of  its  need 
relative  to  the  need  in  all  such 
jurisdictions.  The  need  in  a  local 
jurisdiction  is  determined  by  subtracting 
one  from  the  jurisdictions's  composite 
factor  and  multiplying  the  difference  by 
the  jurisdiction's  formula  allocation.  A 
state's  need  is  determined  by  summing 
the  need  as  calculated  for  all  areas 
within  the  state.  Each  area's  need  is 
calculated  by  subtracting  one  from  the 


area's  composite  factor  and  multiplying 
the  di^erence  by  the  area's  population. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

9  92.52    Publishing  fonnula  allocation, 
rental  housing  production  sst-asida  and  list 
of  now  construction-allgibis  participating 
lurisdlctions. 

Not  later  than  20  days  after  funds 
become  available  to  HUD,  HUD  will 
allocate  HOME  funds  and  will  then 
promptly  publish  a  Federal  Register 
notice  listing  all  jurisdictions  receiving  a 
fonnula  allocation  and  the  amount  of 
each  jurisdiction's  formula  allocation, 
all  jurisdictions  determined  by  HUD  to 
be  authorized  to  use  their  formula 
allocation  for  new  construction  and  the 
amount  of  each  such  jurisdiction's  rental 
housing  production  setaside,  and  all 
other  areas  in  which  HUD  has 
determined  HOME  funds  may  be  used 
for  new  construction. 

Subpart  C— Participating  Jurisdiction: 
Designation  and  Revocation  of 
Designation— Consortia 

§92.100    Gwieral. 

This  subpart  C  sets  out  the 
requirements  for  a  jurisdiction  to  be 
designated  a  pariicipating  jurisdiction, 
including  the  requirements  for  local 
jurisdictions  to  form  consortia.  It  also 
sets  out  the  conditions  and  procedures 
under  which  HUD  may  revoke  a 
jurisdiction's  designation  as  a 
participating  jurisdiction. 

§92.101    Consortia. 

(a)  A  consortium  of  geographically 
contiguous  units  of  general  local 
government  is  a  unit  of  general  local 
government  for  purposes  of  this  part  if — 

(1)  By  March  31  of  the  fiscal  year 
before  the  start  of  the  fiscal  year  (by 
September  3, 1991,  for  fiscal  year  1992). 
the  consortium: 

(i)  Notifies  HUD  of  its  intention  to  be 
considered  a  consortium  for  purposes  of 
this  section; 

(ii)  Submits  a  written  certification  by 
the  state  that  the  consortium  will  direct 
its  activities  to  alleviation  of  housing 
problems  within  the  state;  and 

(iii)  Advises  HUD  that  the  consortium 
has  executed  a  legally  binding 
cooperation  agreement  among  its  . 

members  authorizing  one  member  unit 
of  general  local  government  to  act  in  a 
representative  capacity  for  all  member 
units  of  general  local  government  for  the 
purposes  of  this  part  and  providing  that 
the  representative  member  assumes 
overall  responsibility  for  ensuring  that 
the  consortium's  HOME  program  is 
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area's  composite  factor  and  multiplying 
the  di^erence  by  the  area's  population. 

(Approved  by  the  Of^ce  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

S  92.52    Publishing  fonnuto  iHocatlon, 
r«ntal  housing  production  s*t-MM«  and  Hst 
of  n«w  construction-sllgibis  participating 
Jurisdictions. 

Not  later  than  20  days  after  funds 
become  available  to  HUD,  HUD  will 
allocate  HOME  funds  and  will  then 
promptly  publish  a  Federal  Register 
notice  listing  all  jurisdictions  receiving  a 
formula  allocation  and  the  amount  of 
each  jurisdiction's  formula  allocation, 
all  jurisdictions  determined  by  HUD  to 
be  authorized  to  use  their  formula 
allocation  for  new  construction  and  the 
amount  of  each  such  jurisdiction's  rental 
housing  production  setaside,  and  all 
other  areas  in  which  HUD  has 
determined  HOME  funds  may  be  used 
for  new  construction. 

Subpart  C— Participating  Jurisdiction: 
Designation  and  Revocation  of 
Designation— Consortia 

§92.100    Gsnerai. 

This  subpart  C  sets  out  the 
requirements  for  a  jurisdiction  to  be 
designated  a  participating  jurisdiction, 
including  the  requirements  for  local 
jurisdictions  to  form  consortia.  It  also 
sets  out  the  conditions  and  procedures 
under  which  HUD  may  revoke  a 
jurisdiction's  designation  as  a 
participating  jurisdiction. 

§92.101    Consortia. 

(a]  A  consortium  of  geographically 
contiguous  units  of  general  local 
government  is  a  unit  of  general  local 
government  for  purposes  of  this  part  if — 

(1)  By  March  31  of  the  Hscal  year 
before  the  start  of  the  flscal  year  (by 
September  3, 1991,  for  fiscal  year  1992). 
the  consortium: 

(i)  Notices  HUD  of  its  intention  to  be 
considered  a  consortium  for  purposes  of 
this  section; 

(ii)  Submits  a  written  certification  by 
the  state  that  the  consortium  will  direct 
its  activities  to  alleviation  of  housing 
problems  within  the  state;  and 

(iii)  Advises  HUD  that  the  consortium 
has  executed  a  legally  binding 
cooperation  agreement  among  its  . 

members  authorizing  one  member  unit 
of  general  local  government  to  act  in  a 
representative  capacity  for  all  member 
units  of  general  local  government  for  the 
purposes  of  this  part  and  providing  that 
the  representative  member  assumes 
overall  responsibility  for  ensuring  that 
the  consortium's  HOME  program  is 


carried  out  in  compliance  with  the 
requirements  of  this  part;  and 

(2)  Before  the  end  of  the  fiscal  year  in 
which  the  notice  is  submitted,  HUD 
determines  that  the  consortium  has 
sufficient  authority  and  administrative 
capability  to  carry  out  the  purposes  of 
this  part  on  behalf  of  its  member 
jurisdictions.  HUD  vsrill  endeavor  to 
make  this  determination  as  quickly  as 
practicable  after  receiving  the 
consortium's  notice  in  order  to  provide 
the  consortium  an  opportunity  to  correct 
its  submission,  if  necessary.  If  the 
submission  is  deflcient,  HUD  will  woric 
with  the  consortium  to  resolve  the  issue, 
but  will  not  delay  the  formula 
allocations. 

(b)  A  metropolitan  city  or  an  urban 
county  may  be  part  of  a  consortium.  A 
unit  of  general  local  government  that  is 
included  in  an  urban  county  may  be  part 
of  a  consortium,  only  through  the  urban 
county,  regardless  of  whether  the  urban 
county  receives  a  formula  allocation. 

(c)  The  consortium's  status  as  a  unit 
of  general  local  government  continues 
for  three  successive  fiscal  years  or  until 
HUD  revokes  its  designation  as  a 
participating  jurisdiction,  whichever  is 
shorter.  If  the  consortium  contains  an 
urban  county,  the  consortium's  status  as 
a  unit  of  general  local  government  is 
coterminous  with  the  period  of 
qualification  of  the  urban  county.  During 
the  period  of  qualification,  additional 
units  of  general  local  government  may 
join  the  consortium,  but  no  included  unit 
of  general  local  government  may 
withdraw  from  the  consortium. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 

§  92.102    Participation  thrsshold  amount 

(a)  A  unit  of  general  local  government 
must  have  a  formula  allocation  under 

§  92.50  that  is  equal  to  or  greater  than 
$750,000;  or 

(b)  If  a  unit  of  general  local 
government's  formula  allocation  is  less 
than  $750,000: 

(1)  HUD  finds  that  the  unit  of  general 
local  government  has  a  local  PHA  and 
has  demonstrated  a  capacity  to  carry 
out  the  provisions  of  this  part,  as 
evidenced  by  satisfactory  performance 
under  one  or  more  HUD-administered 
programs  that  provide  assistance  for 
activities  comparable  to  the  eligible 
activities  under  this  part;  and 

(2)  The  state  has  authorized  HUD  to 
transfer  to  the  unit  of  general  local 
government  a  portion  of  the  state's 
allocation  or  the  state,  the  unit  of 
general  local  government,  or  both,  has 
made  available  its  own  resources  such 
that  the  sum  of  the  amounts  transferred 
or  made  available  are  equal  to  or 


greater  than  the  difference  between  the 
unit  of  general  local  government's 
formula  allocation  and  $750,000.  A  state, 
subject  to  the  distribution  of  assistance 
requirements  in  §  92.201,  may  authorize 
such  a  transfer  even  if  the  state  is  not 
designated  a  participating  jurisdiction.  If 
the  state  is  not  designated  a 
participating  jurisdiction  or  does  not 
receive  an  allocation,  it  may  only  make 
transfers  to  units  of  general  local 
government  in  amount  necessary  for  the 
respective  units  of  general  local 
government  to  meet  the  $750,000 
participation  threshold.  When  a  state 
that  has  received  a  rental  housing 
production  set-aside  under  §  92.51 
transfers  a  portion  of  its  allocation  to  a 
unit  of  general  local  government,  the 
state  may  specify  that  the  transfer 
includes  a  part  of  the  state's  set-aside.  A 
unit  of  general  local  government  that  is 
on  the  hst  of  new  construction-eligible 
participating  jurisdictions  pubhshed  by 
HUD  under  S  92.52  must  use  funds 
transferred  to  it  &om  a  state's  rental 
housing  production  set-aside  for  new 
construction  or  for  substantial 
rehabilitation  of  rental  housing,  for  the 
period  specified  in  §  92.Sl(e).  A  unit  of 
general  local  government  that  is  not  on 
the  list  of  new  construction-eligible 
participating  jurisdictions  published  by 
HUD  under  §  92.52  must  use  funds 
transferred  to  it  from  a  state's  rental 
housing  production  set-aside  only  for 
substantial  rehabilitation  of  rental 
housing,  for  the  period  specified  in 
§  92.51(e). 

§92.103    Notification  Of  intent  to 
participate. 

(a)  A  jurisdiction  must  notify  HUD  in 
writing,  not  later  than  30  days  after 
publication  of  the  formula  allocation 
notice  under  §  92.52,  of  its  intention  to 
become  a  participating  jurisdiction. 

(b)  A  unit  of  general  local  government 
that  has  a  formula  allocation  of  less 
than  $750,000  must  submit,  with  its 
notice,  one  or  more  of  the  following,  as 
appropriate,  as  evidence  that  it  has  met 
the  threshold  allocation  requirements  in 
§  92.102(b): 

(1)  Authorization  from  the  state  to 
transfer  a  portion  of  its  allocation  to  the 
unit  of  general  local  government; 

(2)  A  letter  from  the  governor  or 
designee  indicating  that  the  required 
funds  have  been  approved  and  budgeted 
for  the  unit  of  general  local  government; 

(3)  A  letter  from  the  chief  executive 
ofHcer  of  the  unit  of  general  local 
government  indicating  that  the  required 
funds  have  been  approved  and 
budgeted. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 


§9Z104    Submtsaion  of  housing  Strategy. 

A  jurisdiction  that  has  not  submitted  a 
housing  strategy  to  HUD  or  has 
submitted  an  abbreviated  housing 
strategy  (as  provided  for  in  S  91.25  of 
this  title)  must  submit  to  HUD,  not  later 
than  90  days  after  providing  notification 
under  i  92.103.  a  housing  strategy  in 
accordance  with  part  91  of  this  title, 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 

§92.105    Designation  as  a  participating 

When  a  jurisdiction  has  complied 
vvrith  the  requirements  of  S  S  92.102 
through  92.104  and  HUD  has  approved 
the  jurisdiction's  housing  strategy  in 
accordance  with  part  91  of  this  title, 
HUD  will  designate  the  jurisdiction  as  a 
participating  jurisdiction. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 

§  92.106    Continuous  designation  as  a 
participating  Jurtsdlction. 

Once  a  state  or  unit  of  general  local 
government  is  designated  a  participating 
jurisdiction,  it  ii^mains  a  participating 
jurisdiction  for  subsequent  fiscal  years 
and  the  requirements  of  §  5  92.102 
through  92.105  do  not  apply,  unless  HUD 
revokes  the  designation  in  accordance 
with  §  92.107. 

{92.107    Revocation  of  designation  as  a 
porUcipating  Ju'isdlction. 

HUD  may  revoke  a  jurisdiction's 
designation  as  a  participating 
jurisdiction  if — 

(a)  HUD  finds,  after  reasonable  notice 
and  opportunity  for  hearing  as  provided 
in  S  92.552(b)  that  the  jurisdiction  is 
unwilling  or  unable  to  carry  out  the 
provisions  of  this  part,  including  failure 
to  meet  matching  contribution 
requirements;  or 

(b)  The  jurisdiction's  formula 
allocation,  plus  funds  provided  under 

S  92.102(b),  falls  below  $750,000  for  three 
consecutive  years,  below  $625,000  for 
two  consecutive  years,  or  the 
jurisdiction  does  not  receive  a  formula 
allocation  in  any  one  year. 

(c)  When  HUD  revokes  a  participating 
jurisdiction's  designation  as  a 
participating  jurisdiction,  HUD  will 
reallocate  any  remaining  funds  in  the 
jurisdiction's  HOME  Investment  Trust 
Fund  estabhshed  under  S  92.500  in 
accordance  with  S  92.451. 
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f  92.  tSO   Sutomisstoii  of  proQmn 

(a)  Submitting  a  program 
description.  A  participating  lurisdiction 
must  submit  a  prograin  description  each 
fiscal  year  within  45  dajrs  of  the  date  (rf 
publication  of  the  foraola  aUocations 
under  9  92.52.  A  jurisdiction  that  has  not 
yet  been  designated  as  a  participating 
jurisdiction  must  submit  a  program 
description  within  45  days  of 
designation. 

(b)  Content  of  program  description. 
The  program  description  must  provide 
the  following  information: 

(1)  An  executed  Standard  Form  424; 

(2]  For  a  local  participating 
jurisdiction,  the  estimated  use  of  HOME 
funds  and  of  matching  contributions 
(consistent  with  needs  identified  in  its 
approved  housing  strategy)  for  each  of 
the  following  categories  of  eligible 
activities:  new  construction,  substantial 
rehabilitation,  other  rehabiUtatitm, 
acquisition  (not  involving  new 
construction  or  rehabilitation),  tenant- 
based  rental  assistance  and  an  estimate 
of  whether  units  assisted  will  be  rental 
or  owner-occupied: 

(3)  For  a  state,  a  description  of  how 
the  state  will  distribute  funds 
(consistent  with  needs  identified  in  its 
approved  housing  strategy)  Le. 
transferring  funds  to  other  participating 
jurisdictions  that  do  not  meet  the 
participation  threshold  aiiocation  level 
in  §  92.102,  administering  a  competitive 
process,  or  directly  administering 
HOME  funds.  To  the  extent  known, 
states  should  identify  the  areas  in  which 
HOME  funds  will  be  used. 

(4)  The  amount  of  HOME  funds  that 
the  participating  jurisdiction  is  reserving 
for  community  housing  development 
organizations.  An  explanation  of  bow 
the  participating  jurisdiction  will  work 
with  community  housing  development 
organizations  and  a  description  of  the 
activities  (type  of  activity  and  level  of 
funds)  that  community  housing 
development  organizaticms  will  be 
undertaking  for  the  participating 
jurisdiction; 

(5)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for  Krst-time 
homebuyers.  the  guidelines  for  resale 
should  be  described  as  required  in 

§  92.254(31(4); 

(6)  If  the  participating  jurisdiction 
intends  to  use  HOME  hinds  for  tenant- 
based  rental  assistance,  a  description  of 
how  the  program  will  be  administered 
consistent  with  the  minimum  guidelines 
described  in  §  92.211. 

(7)  If  a  participating  jurisdiction 
intends  to  use  other  forms  of  investment 
not  described  in  S  92.205(b),  a 


description  of  the  other  fanaa  of 
investment 

(8)  A  statement  of  the  |x>licy  and 
procedures  to  be  followed  by  the 
participating  jurisdiction  to  meet  the 
requirements  for  afRrmative  marketing, 
and  establishing  and  overseeing  s 
minority  and  women  business  outreach 
program  under  (9  92.350  and  92.351, 
respectively. 

(c)  The  following  certifications  most 
accompany  the  program  description: 

(1)  A  certification  that,  before 
committing  funds  to  a  project,  the 
participating  jurisdiction  will  evaluate 
the  project  in  accordance  with 
guidelines  that  it  adopts  for  this  purpose 
and  will  not  invest  any  more  HOME 
funds  in  combination  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing: 

(2)  If  applicable,  the  certifications 
required,  by  9  92.209  for  a  participating 
jurisdiction  that  is  not  on  the  list 
published  under  9  92.51,  to  do  new 
construction  to  facilitate  a  neighborhood 
revitalization  program; 

(3)  If  applicable,  the  certifications 
reqi^red,  by  9  92.210  for  a  participating 
jurisdiction  that  is  not  on  the  Ust 
pubUsbed  under  9  92.51,  to  do  new 
c(Histructi<Hi  on  the  basis  of  special 
needs; 

(4}  If  the  participating  jurisdiction 
intends  to  provide  tenant-based 
assistance,  the  certification  required  by 
9  92.211; 

(5)  A  certification  that  the  submission 
of  the  program  description  is  authorized 
under  state  and  local  law  (as 
applicable),  and  the  participating 
jurisdiction  possesses  the  legal  authority 
to  carry  out  the  HOME  Investment 
Partnerships  Program,  in  accordance 
with  the  HCA^  regulations; 

(6)  A  certification  that  it  wrill  comply 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requiremnits  of 
9  92.353: 

(7)  A  certification  that  the 
participating  jurisdiction  and.  if 
applicable,  state  recipients,  will  use 
HOME  funds  pursuant  to  the 
participating  jurisdiction's  approved 
housing  strategy  and  in  compliance  with 
all  requirements  of  this  part; 

(8)  The  certification  with  regard  to  the 
drag-free  workplace  required  by  24  CFR 
part  24,  subpart  F;  and 

(9)  The  certification  required  with 
regard  to  lobbying  required  by  24  CFR 
part  87,  together  with  disclosure  forms, 
if  required  by  24  CFR  part  87. 


(Approved  by  tiie  Office  of  ManagRimgat 
and  Budget  under  OHB  conttoi  manbcr  2S01- 
OOIS) 


192.151    Revtswof 
and  c«  Utlcatlons. 

(a)  Review  of  program  description. 
The  resp<msibie  HUD  Field  Office  will 
review  a  participating  jurisdiction's 
program  description  and  will  approve 
the  description  unless  it  is  not  consistent 
with  its  approved  housing  strategy  or  if 
the  participating  jurisdiction  has  failed 
to  submit  information  sufficient  to  allow 
HUD  to  make  the  necessary 
determinations  required  by  9  92.150 
(b)(5),  (b)(7).  and  (b)(8),  if  appbcable.  if 
the  information  submitted  is  not 
consistent  with  the  approved  housing 
strategy  and  the  participating 
jurisdiction  has  not  submitted 
information  on  9  92.150  (b)(5).  (b)(7),  and 
(b)(8).  if  apphcable,  the  participating 
jurisdiction  may  be  required  to  furnish 
such  further  information  or  assurances 
as  HUD  may  consider  necessary  to  find 
the  program  description  and 
certifications  satisfactory. 

(b)  Review  period.  The  HUD  Field 
Office  will  notify  the  participating 
jurisdiction  if  its  program  description  is 
not  consistent  with  its  approved  housing 
strategy  or  determinations  cannot  be 
made  under  9  92.150  (b)(5).  (b)(7},  or 
(b)(8)  within  30  days  of  receipt  and  the 
participating  jurisdictions  will  have  a 
reasonable  period  of  time,  agreed  upon 
mutually,  to  submit  the  necessary 
supporting  information  to  show  it  is 
consistent  or  to  revise  the  activities  in 
its  program  description. 

(c)  Conditional  approval  of  program 
description.  If  the  ptulicipating 
jurisdiction  does  not  submit  the 
supporting  information  under  9  92.150 
(b)(5)  or  (b)(7)  sufficient  to  show 
consistency  with  its  approved  housing 
strategy  or  to  allow  the  required  HUD 
determinations  or  HUD  disapproves  the 
guidelines  under  9  92.150(b)(5)  or  the 
form  of  investment  under  9  92.150(bK7). 
the  Field  Office  may  approve  the 
program  description  conditionally 
excepting  those  activities  covered  by 
those  sections  until  such  time  as  the 
necessary  information  is  submitted. 

(d)  HOME  Investment  Partnership 
Agreement  After  Field  Office  approval 
under  this  section,  a  HOME  funds 
allocation  is  made  by  HUD  execution  of 
the  agreement  subject  to  execution  by 
the  participating  jurisdiction.  The  funds 
are  obligated  on  the  date  HUD  notifies 
the  participating  jurisdiction  of  HUD's 
execution  of  the  agreement  in 
accordance  with  this  section  and 

9  92.501. 
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(Approved  by  the  Office  of  Management 
and  Budget  under  OHB  control  mmbcr  2S0I- 
0Q19) 


1 92.151    ftevtowof 
wUHcaMutie. 


(a)  Review  of  program  description. 
The  resptmsibie  HUD  Field  Office  will 
review  a  participating  jurisdiction's 
program  description  and  will  approve 
the  description  unless  it  is  not  consistent 
with  its  approved  housing  strategy  or  if 
the  participating  jurisdiction  has  failed 
to  submit  information  sufficient  to  allow 
HUD  to  make  the  necessary 
determinations  required  by  S  92.150 
(b)(5).  (b)(7).  and  (b)(8).  if  applicable.  If 
the  information  submitted  is  not 
consistent  with  the  approved  housing 
strategy  and  the  participating 
jurisdiction  has  not  submitted 
information  on  9  92.150  (b)(5),  (b)(7),  and 
(b)(8}.  if  appUcable,  the  participatii^ 
jurisdiction  may  be  required  to  furnish 
such  further  information  or  assurances 
as  ITUD  may  consider  necessary  to  find 
the  program  descripbon  and 
certifications  satisfactory. 

(b)  Review  period.  The  HUD  Field 
Office  wiU  notify  the  participating 
jurisdiction  if  its  program  description  is 
not  consistent  with  its  approved  housing 
strategy  or  determinations  cannot  be 
made  under  §  92.150  (b)(5].  (b)(7),  or 
(b)(8)  within  30  days  of  receipt  and  the 
participating  jurisdictions  will  have  a 
reasonable  period  of  time,  agreed  upon 
mutually,  to  submit  the  necessary 
supporting  information  to  show  it  is 
consistent  or  to  revise  the  activities  in 
its  program  description. 

(c)  Conditional  approval  of  program 
description.  If  the  participating 
jurisdiction  does  not  submit  the 
supporting  information  under  §  92.150 
(b)(5)  or  (b)(7)  sufficient  to  show 
consistency  with  its  approved  housing 
strategy  or  to  allow  the  required  HUD 
determinations  or  HUD  disapproves  the 
guidelines  under  §  92.150(b)(5)  or  the 
form  of  investment  under  i  92.150(bK7), 
the  Field  Office  may  approve  the 
program  description  conditionally 
excepting  those  activities  covered  by 
those  sections  until  such  time  as  the 
necessary  information  is  submitted. 

(d)  HOME  Investment  Partnership 
Agreement  After  Field  Office  approval 
under  this  section,  a  HOME  funds 
allocation  is  made  by  HUD  execution  of 
the  agreement  subject  to  execution  by 
the  participating  jurisdiction.  The  funds 
are  obligated  on  the  date  HUD  notifies 
the  participating  jurisdiction  of  HDD's 
execution  of  the  agreement  in 
accordance  with  this  secticm  and 

S  9Z501. 


§92.152    Amendments  to  program 
dsscflptloa 

In  general,  a  participating  jurisdiction 
is  not  required  to  submit  to  HUD 
amendments  to  its  program  description 
that  it  makes  during  the  fiscal  year.  The 
participating  jurisdiction  must  docimient 
amendments  in  its  file,  and  if  the 
amendments  affect  future  allocations, 
must  include  these  amendments  in  the 
program  description  for  the  following 
fiscal  year.  However,  a  participating 
jurisdiction  must  submit  any 
amendments  to  the  following  for  HUD 
approval:  guidelines  for  resale  (see 
92.150(b)(6);  other  forms  of  investment 
(see  S  92.150(b)(7);  and  minority  and 
women  business  outreach  program 
(8  92.150(b)(8)). 

Subpart  E— Program  Requirements 

§92.200    Prtvat»-pui)llc  partnership. 

Each  participating  jurisdiction  must 
make  all  reasonable  efforts,  consistent 
with  the  purposes  of  this  part,  to 
maximize  participation  by  the  private 
sector,  including  nonprofit  organizations 
and  for-profit  entities,  in  the 
implementation  of  the  jurisdiction's 
approved  housing  strategy,  including 
participation  in  the  financing, 
development,  rehabilitation  and 
management  of  affordable  housing. 
Nothing  in  the  previous  sentence  shall 
preclude  public  housing  authorities  from 
fully  participating  in  the  implementation 
of  a  jurisdiction's  approved  housing 
strategy. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

§  92.201    Distribution  of  ssslstance. 

(a)  Local.  Each  participating 
jurisdiction  must,  insofar  as  is  feasible, 
distribute  HOME  funds  geographically 
within  its  boundaries  and  among 
different  categories  of  housing  need, 
according  to  the  priorities  of  housing 
need  identified  in  its  approved  housing 
strategy. 

(b)  State.  (1)  Each  participating  state 
is  responsible  for  distributing  HOME 
funds  throughout  the  state  according  to 
the  state's  assessment  of  the 
geographical  distribution  of  the  housing 
need  within  the  state,  as  identified  in 
the  state's  approved  housing  strategy. 
The  state  must  distribute  HOME  funds 
to  rural  areas  in  amounts  that  take  into 
account  the  nonmetropolitan  share  of 
the  state's  total  population  and  objective 
measures  of  rural  housing  need,  such  as 
poverty  and  substandard  housing,  as  set 
forth  in  the  state's  approved  housing 
strategy.  To  the  extent  the  need  is 
within  the  boundaries  of  a  participating 
uiut  of  general  local  government,  the 


state  and  the  unit  of  general  local 
government  shall  coordinate  activities 
to  address  that  need. 

(2)  A  state  may  carry  out  its  own 
HOME  program  without  active 
participation  of  units  of  general  local 
government  or  may  distribute  HOME 
funds  to  units  of  general  local 
government  to  carry  out  HOME 
programs  in  which  both  the  state  and  all 
or  some  of  the  units  of  general  local 
government  perform  specified  program 
functions.  A  unit  of  general  local 
government  designated  by  a  state  to 
receive  HOME  funds  from  a  state  is  a 
state  recipient. 

(3)(i)  A  state  that  uses  state  recipients 
to  perform  program  functions  shall 
ensure  that  the  state  recipients  use 
HOME  funds  in  accordance  with  the 
requirements  of  this  part  and  other 
appUcable  laws.  A  state  shall  include  in 
its  written  agreement  with  its  state 
recipients  such  additional  provisions 
(including  provisions  permitting  the 
state  to  withdraw  or  reduce  HOME 
funds  or  take  other  actions  based  on 
noncompliance  by  the  state  recipient)  as 
may  be  appropriate  to  ensure 
compliance  and  to  enable  the  state  to 
carry  out  its  responsibilities  under  this 
part. 

(ii)  The  state  shall  conduct  such 
reviews  and  audit  of  its  state  recipients 
as  may  be  necessary  or  appropriate  to 
determine  whether  the  state  recipient 
has  conmiitted  the  HOME  funds  in  the 
United  States  Treasury  account  as 
required  by  §  92.500  and  expended  the 
funds  in  the  United  States  Treasury 
account  as  required  by  §  92.500,  and  has 
met  the  requirements  of  this  part, 
particularly  eligible  activities,  income 
targeting,  affordability,  and  matching 
contribution  requirement. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

§92.202    Site  and  neigliborttood 
stsndards. 

A  participating  jurisdiction  must 
administer  its  HOME  program  in  a 
manner  that  provides  housing  that: 

(a)  Is  suitable  from  the  standpoint  of 
facilitating  and  furthering  full 
compliance  with  the  applicable 
provisions  of  titie  VI  of  the  Civil  Rights 
Act  of  1964,  the  Fair  Housing  Act,  E.O. 
11063,  and  HUD  regulations  issued 
pursuant  thereto;  and 

(b)  Promotes  greater  choice  of  housing 
opportunities. 

(c)  In  carrying  out  these  requirements 
with  respect  to  new  construction,  a 
participating  jurisdiction  must  follow 

S  882.708(c)  of  the  tide. 


(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

§  92.203    Income  determlnstlons. 

Whenever  a  participating  jurisdiction 
makes  a  determination  under  this  part 
based  on  family  income  or  adjusted 
family  income,  it  must  use  the 
definitions  of  annual  income,  adjusted 
income,  monthly  income,  and  monthly 
adjusted  income,  as  those  terms  are 
defined  in  part  813  of  this  tiUe. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0013) 

§  92.204    Appltcabillty  of  requirements  to 
entities  that  receive  a  realtocatton  of  HOME 
firnds,  other  ttian  participating  jurisdictions. 

(a)  jurisdictions  that  are  not 
participating  jurisdictions  and 
community  housing  development 
organizations  receiving  competitive 
reallocations  from  HUD  are  subject  to 
the  same  requirements  in  subpart  E 
(Program  Requirements),  subpart  F 
(Project  Requirements),  subpart  K 
(Program  Administration),  and  subpart  L 
(Performance  Reviews  and  Sanctions)  of 
this  part  as  participating  jurisdictions, 
except  for  the  following. 

(1)  Subpart  E  (Program  Requirements) 
of  this  part:  Sections  92.208  through  210 
do  not  apply.  The  matching  contribution 
requirements  in  §§  92.218  through  92.221 
do  not  apply. 

(2)  Subpart  K  (Program 
Administration)  of  this  part: 

(i)  Section  92.500  (The  HOME 
Investment  Trust  Fund)  does  not  apply. 
HUD  will  establish  a  HOME  account  in 
the  United  States  Treasury  and  the 
HOME  funds  must  be  used  for  approved 
activities.  A  local  account  must  be 
established  for  repayment,  interest  and 
other  return  of  investment  of  HOME 
funds.  HUD  will  recapture  HOME  funds 
in  the  HOME  Treasury  account  by  the 
amount  of: 

(A)  Any  funds  that  are  not  committed 
within  24  months  afier  the  last  day  of 
the  month  in  which  the  funds  were 
deposited  in  the  account; 

(B)  Any  funds  that  are  not  expended 
within  five  years  after  the  last  day  of  the 
month  in  which  the  funds  were 
deposited  in  the  account:  and 

(C)  Any  penalties  assessed  by  HUD 
under  S  92.552. 

(ii)  Section  92.502  (Cash  and 
Management  Information  System) 
applies,  except  that  references  to  the 
HOME  Investment  Trust  Fund  mean 
HOME  account  and  the  reference  to  24 
CFR  part  58  does  not  apply.  In  addition, 
S  92.502(c)  does  not  apply,  and 
compUance  with  Treasury  Circular  No. 
1075  (31  CFR  part  205)  is  required. 
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(iii)  Section  92.503  (Repayment  of 
investment)  applies,  except  that 
repayments,  interest  and  other  return  on 
investment  of  HOME  funds  may  be 
retained  provided  the  funds  are  used  for 
eligible  activities  in  accordance  with  the 
requirements  of  this  section. 

(3)  Section  92.504  (Participating 
jurisdiction  responsibilities;  written 
agreements;  monitoring)  applies,  except 
that  the  written  agreement  must  ensure 
compliance  with  the  requirements  in  this 
section. 

(4)  Section  92.506  (Recordkeeping) 
applies  with  respect  to  the  records  that 
relate  to  the  requirements  of  this 
section. 

(5)  Section  92.509  (Performance 
reports)  applies,  except  that  a 
performemce  report  is  required  only  after 
completion  of  the  approved  projects. 

(b)  The  requirements  in  subpart  H 
(Other  Federal  Requirements)  of  this 
part  apply,  except  that  jurisdictions  and 
community  housing  development 
organizations  receiving  reallocations 
from  HUD  must  comply  with  affirmative 
marketing  requirements,  the  flood 
insurance  requirements  labor 
requirements,  and  lead-based  paint 
requirements,  applicable  to  participating 
jurisdictions. 

(c)  Subpart  B  (Allocation  Formula), 
subpart  C  (Participating  jurisdiction: 
Designation  and  Revocation  of 
Designation — Consortia),  subpart  D 
(Program  Description),  and  subpart  G 
(Community  Housing  Development 
Organizations)  of  this  part  do  not  apply. 

Eligible  and  ProhibitBd  Activities 

§92.205    Eii0it>i«  acttvttlM:  G«iMrA 

(a)  Eligible  activities.  (1)  HOME  funds 
may  be  used  by  a  participating 
jurisdiction  to  provide  incentives  to 
develop  and  support  afiordabie  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  Tirst-time 
homebuyeis),  new  construction, 
reconstruction,  or  moderate  or 
substantial  rehabibtauon  of  nonluxury 
housing  with  suitable  amenities, 
including  real  property  acquisition,  site 
improvement,  conversion,  demolition, 
and  other  expenses,  including  financing 
costs,  relocation  expenses  of  any 
displaced  persons,  families,  businesses, 
or  organizations:  and  to  provide  tenant- 
based  rental  assistance.  The  specific 
eligible  costs  for  these  activities  are  set 
forth  in  5  92.206. 

(2)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  which  funds  for 
construction  have  been  committed. 


(3)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  document  within  a  tme-year 
period  before  a  participating  jurisdiction 
coDunits  HOME  funds  to  the  project  is 
new  construction  for  purposes  of  this 
part. 

(4)  Conversion  of  an  existing  structure 
to  affordable  housing  is  rehabilitation, 
imless  the  conversion  entails  adding  one 
or  more  units  beyond  the  existing  walls, 
in  which  case,  the  project  is  new 
construction  for  purposes  of  this  part. 

(b)  Forms  of  assistance.  A 
participating  jtuisdiction  may  invest 
HOME  funds  as  equity  investments, 
interest-bearing  loans  or  advances, 
nonrnterest-beairing  loans  or  advances, 
interest  subsidies  consistent  with  the 
purposes  of  this  part,  deferred  payment 
loans,  grants,  or  other  forms  of 
assistance  that  HUD  determines  to  be 
consistent  with  the  purposes  of  this  part 
Each  participating  jurisdiction  has  the 
right  to  establish  the  terms  of 
assistance,  subject  to  the  requirements 
of  this  p»art. 

(c)  Minimum  amount  of  assistance. 
The  minimum  amount  of  HOME  funds 
that  must  be  invested  in  a  project 
involving  mital  housing  or 
homeownership  is  $1,000  times  the 
number  of  affordable  units  in  the 
project  The  minimum  amount  of  HCMfE 
funds  that  must  be  invested  in  tenant- 
based  rental  assistance  is  $1,000  times 
the  average  number  of  families  assisted 
each  year. 

(d)  Termination  before  completion,  if 
HOME  funds  are  spent  on  a  project  that 
is  terminated  before  completion,  the 
funds  must  be  repaid  to  the  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  (except  as  provided  in 

S  92.301(a)(3)  and  92J01(b)(3)  for 
project-specific  assistance  to  commtmity 
housing  development  organizations). 

§t2.206    EHgtMe costs. 

HOME  funds  may  be  used  to  pay  the 
following  ebgibie  costs: 

(a)  Development  hard  costs.  The 
actual  cost  of  constructing  or 
rehabilitating  housing.  These  costs 
include  the  following: 

(1)  For  new  construction,  costs  to 
meet  the  applicable  new  construction 
standards  of  the  participating 
jurisdiction  and  the  Model  Energy  Code 
referred  to  in  S  92.251; 

(2)  For  rehabilitation,  costs  to  meet 
the  applicable  rehabilitation  standards 
of  the  participating  jurisdiction  or 
correcting  substandard  conditions 
(minimally  the  housing  quality 
standards  at  S  882.109  of  this  title),  to 
make  essential  improvements  including 
energy-related  repairs  or  improvements. 
improvements  necessary  to  permit  the 


use  by  handicapped  persons,  and  the 
abatement  of  lead-based  paint  hazards, 
as  required  by  {  92.355,  and  to  repair  or 
replace  major  housing  systems  in  danger 
of  failure;  and 

(3)  For  both  new  construction  and 
rehabilitation,  costs  to  demolish  existing 
structures  and  for  improvements  to  the 
project  site  that  are  in  keeping  with 
improvements  of  surrouncbng,  standard 
projects,  and  costs  to  make  utility 
connections. 

(4)  For  new  construction,  the  cost  of 
funding  an  im'tial  operating  deficit 
reserve,  which  is  a  reserve  to  meet  any 
shortfall  in  project  income  during  the 
period  of  project  rent-up  (not  to  exceed 
18  months)  and  which  may  only  be  used 
to  pay  operating  expenses,  reserve  for 
replacement  payments,  and  debt 
service.  Any  HOME  funds  placed  in  an 
operating  deficit  reserve  that  remain 
unexpended  when  the  reserve 
terminates  must  be  returned  to  the 
participating  jurisdiction's  local  HCAdE 
Investment  Trust  Fund  account. 

(b)  Acquisition  costs.  Costs  of 
acquiring  improved  or  imimproved  real 
property. 

(c)  Related  soft  costs.  Other 
reasonable  and  necessary  costs  incurred 
by  the  owner  and  associated  with  the 
financing,  or  development  (or  both)  of 
new  construction,  rehabilitation  or 
acquisition  of  housing  assisted  with 
HOME  funds.  TTiese  costs  include,  but 
are  not  limited  to: 

(1)  Architecttiral,  engineering  or 
related  professional  services  required  to 
prepare  plans,  drawings,  specifications, 
or  work  write-ups; 

(2)  Costs  to  process  and  settle  the 
financing  for  a  project,  such  as  private 
lendv  origination  fees,  credit  reports, 
fees  for  title  evidence,  fees  for 
recordation  and  filing  of  legal 
documents,  building  permits,  attorneys, 
fees,  private  appraisal  fees  and  fees  for 
an  independent  cost  estimate,  builders 
or  developers  fees; 

(3)  Costs  of  a  project  audit  that  the 
participating  jurisdiction  may  require 
with  respect  to  the  development  of  the 
project;  and 

(4)  Costs  to  provide  information 
services  such  as  affirmative  marketing 
and  fair  housing  information  to 
prospective  homeowners  and  tenants  as 
required  by  §  92.351. 

(d)  Relocation  costs.  Costs  of 
relocation  payments  and  other 
relocation  assistance  for  permanently 
and  temporarily  relocated  individuals, 
families,  businesses,  nonprofit 
organizations,  and  farm  operations 
where  assistance  is  required  under 

§  92.353  (b)  or  (c)  or  determined  by  the 
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use  by  handicapped  persons,  and  the 
abatement  of  lead-based  paint  hazards, 
as  required  by  \  92.355,  and  to  repair  or 
replace  major  housing  systems  in  danger 
of  failure;  and 

(3)  For  both  new  construction  and 
rehabilitation,  costs  to  demolish  existing 
structures  and  for  improvements  to  the 
project  site  that  are  in  keeping  %vith 
improvements  of  surrouncbng.  standard 
projects,  and  costs  to  make  utility 
connections. 

(4)  For  new  construction,  the  cost  of 
funding  an  initial  operating  deficit 
reserve,  which  is  a  reserve  to  meet  any 
shortfall  in  project  income  during  the 
period  of  project  rent-up  (not  to  exceed 
18  months)  and  which  may  only  be  used 
to  pay  operating  expenses,  reserve  for 
replacement  payments,  and  debt 
service.  Any  HOME  funds  placed  in  an 
operating  deficit  reserve  that  remain 
unexpended  when  the  reserve 
terminates  must  be  returned  to  the 
participating  jurisdiction's  local  HOME 
Investment  Trust  Fund  account. 

(b)  Acquisition  costs.  Costs  of 
acquiring  improved  or  unimproved  real 
property. 

(c)  Related  soft  costs.  Other 
reasonable  and  necessary  costs  incurred 
by  the  owner  and  associated  with  ^t 
financing,  or  development  (or  both)  of 
new  construction,  rehabilitation  or 
acquisition  of  housing  assisted  with 
HOME  funds.  These  costs  include,  but 
are  not  hmited  to: 

(1)  Architecttiral,  engineering  or 
related  professional  services  required  to 
prepare  plans,  drawings,  specifications, 
or  work  write-ups; 

(2)  Costs  to  |m>cess  and  settle  the 
financing  for  a  project  such  as  private 
lender  origination  fees,  credit  reports, 
fees  for  title  evidence,  fees  for 
recordation  and  filing  of  legal 
documents,  building  permits,  attorneys, 
fees,  private  appraisal  fees  and  fees  for 
an  independent  cost  estimate,  builders 
or  developers  fees; 

(3)  Costs  of  a  project  audit  that  the 
participating  jurisdiction  may  require 
with  respect  to  the  development  of  the 
project;  and 

(4)  Costs  to  provide  information 
services  such  as  afiirmative  mariceting 
and  fair  housing  information  to 
prospective  homeowners  and  tenants  as 
required  by  \  92.351. 

(d)  Relocation  costs.  Costs  of 
relocation  payments  and  other 
relocation  assistance  for  permanently 
and  temporarily  relocated  individuals, 
families,  businesses,  nonprofit 
organizations,  and  farm  operations 
where  assistance  is  required  under 

§  92.353  (b)  or  (c)  or  determined  by  the 


participating  jurisdiction  to  be 
appropriate  under  {  92.353(d). 

(e)  Costs  related  to  tenant-based 
rental  assistance.  Eligible  costs  are  the 
rental  assistance  payments  made  to 
provide  tenant-based  rental  assistance 
for  a  family. 

(A|iqro*ed  by  the  Office  of  Mana^ment 
and  Budget  under  OMB  control  number 
2501-0013) 


§92.207    [ 


§92.208    Not*  construction:  HUD- 
authorlzML 

A  participating  jurisdiction  may  use 
HOME  funds  for  new  construction  of 
affordable  housing  if  the  participating 
jurisdiction  is  on  the  list  of  jurisdictions 
authorized  to  use  HOME  funds  for  new 
construction  published  by  HUD  under 
§  92.52  or  successfully  appeals  its 
omission  from  that  list.  A  state 
participating  jurisdiction  that  is 
authorized  by  HUD  to  use  HOME  funds 
for  new  construction  may  use  HOME 
funds  for  new  construction  only  in  those 
areas  of  the  state  that  are  on  the  list 
published  by  HUD  under  §  92.52. 

§  92.209    Nmv  com  true  lion:  IMohtMirtiood 
revltailzation. 

A  participating  jiuisdiction  that  does 
not  meet  the  requirements  of  S  92.206 
(including  a  state  with  respect  to  areas 
not  on  the  list  published  by  HUD  under 
§  92.52)  may  nonedieless  use  HOME 
funds  for  new  construction  of  affordable 
housing  on  the  basis  of  a  neighborhood 
revitahzation  program,  if — 

(a)  The  participating  jurisdiction 
determines  and  cralifies  that 
rehabilitation  is  not  the  most  cost- 
effective  way  to  meet  the  participating 
jurisdiction's  need  to  expand  the  supply 
of  affordable  housing  within  the 
neighborhood  and  the  participating 
jurisdiction's  housing  needs,  within  the 
neighborhood,  cannot  be  met  through 
rebabilitation  of  the  available  housing 
stock;  and 

I      (b)  Certifies  that— 

'      (1)  The  program  of  new  construction 
is  needed  to  facilitate  a  neighborhood 
revitahzation  program  that  emphasizes 
rehabilitation  of  substandard  housing 
for  rental  or  homeownership 
opportunities  by  low-income  and 
moderate-income  families  in  an  area 
designated  by  the  jurisdictioiL  The 
participating  jurisdiction  must  document 
this  element  of  its  certification  with 
quantitative  evidence  demonstrating 
that  the  neighborfaood  revitaiization 
program  has  emphasized  the 
rehabilitation  of  substandard  housing. 
Evidence  that  at  least  51  percent  of  all 
funds  spent  by  the  participating 
jurisdiction  on  the  neighborhood 


revitaiization  program  (within  at  least  a 
one- year  period  before  the  certification 
is  made)  was  spent  for  rehabilitation  of 
substandard  bousing  will  meet  this  test 

(2)  The  housii^  is  to  be  located  in  a 
low-income  neighborhood; 

(3)  The  housing  is  to  be  developed, 
owned,  or  sponsored  by  a  community 
housing  development  organization  or  a 
public  agency;  and 

(4)(i)  The  number  of  housing  units  to 
be  constructed  with  HOME  funds  does 
not  exceed  20  percent  of  the  total 
number  of  housing  units  in  the 
neighborhood  revitaiization  program 
that  are  assisted  with  HOME  funds;  or 

(ii)(A)  The  housing  is  to  be  located  in 
a  severely  distressed  area  writhin  the 
neighborhood  with  large  tracts  of  vacant 
land  and  abandoned  buildings; 

(B)  The  housing  is  to  be  located  in  an 
area  within  the  neighborhood  with  an 
inadequate  supply  of  existing  housing 
that  can  economically  be  rehabilitated 
to  meet  identified  housing  needs;  or 

(C)  The  new  construction  is  required 
to  accomplish  the  neighborhood 
revitaiization  program. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 

§92.210    Nmr  conatoueUon:  SpMW  iiMdB. 

A  participating  jurisdiction  that  does 
not  meet  the  requirements  of  |  92.206 
(including  a  state  with  re»pet:t  to  areas 
not  on  the  Ust  published  by  HUD  under 
§  92.52)  may  nonetheless  still  use  HOME 
funds  for  new  construction  of  affordable 
housing  on  the  basis  of  special  needs, 
if— 

(a)  llie  participating  jurisdiction 
determines  and  certifies  that 
rehabilitation  is  not  the  most  cost- 
effective  way  to  expand  the  supply  of 
affordable  housing  for  the  special  need 
and  the  special  need  cannot  be  met 
throu^  rehabilitation  of  the  available 
housing  stock; 

(b)  The  HOME  funds  are  used  for  new 
construction  of  one  or  more  of  the 
following: 

(1)  Housing  for  faoiibes  of  five  or  more 
persons: 

(2)  Housing  for  pwrsons  with 
disabihties; 

(3)  Single  room  occupancy  housing: 

(4)  Housing  that  is  necessary  to 
further  the  desegregation  or  racial 
deconcentraUon  of  housing  within  die 
jurisdiction  pursuant  to  a  court- 
approved  settlement  agreement 
comphance  agreement  or  voluntary 
plan  approved  by  HUD  if  tenant-based 
assistance  is  not  sufficieot  to  meet  the 
specified  need  within  a  reasonaUe  time; 

(c)  Hie  participating  jurisdiction 
certifies  on  the  basis  of  objective  data  in 


its  annual  approved  housing  strategy: 
that  a  high  priority  need  for  such 
housing  exists  in  the  jurisdiction:  aiKi 
that  there  is  not  a  supply  of  vacant 
habitable,  pobbc  bousing  units  in  excess 
of  normal  vacancies  residting  from 
turnovers  that  could  meet  the  gpedSed 
need. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2501- 
0013) 


§92.211    Tenant  bassd  rental  i 

(a)  General.  A  participating 
jurisdiction  may  use  HOME  funds  for 
tenant-based  rental  assistance  only  if — 

(1)  The  participating  jurisdiction 
certifies  Aat  Ae  use  of  HOME  funds  for 
tenant-based  rental  assistance  is  an 
essential  element  of  ^  participating 
jurisdiction's  annual  approved  housing 
strategy  for  expanding  the  supply, 
affordability,  and  availabihty  of  decent 
safe,  sanitary,  and  affordable  housing, 
and  specifies  the  \ocal  market 
conditions  that  lead  to  tiie  choice  of  this 
option;  and 

(2)  'Hie  participating  jurisdiction 
selects  fainilies  from  the  Section  8 
waiting  list  of  a  PHA  operating  within 
the  jurisdiction  of  the  participating 
jurisdiction,  in  accordance  with  the 
PHA's  preferences  established  under  24 
CFR  882.219.  The  participating 
jurisdiction  may  slelect  eligible  families 
currently  residLog  in  units  that  are 
designated  for  rehabilitation  under  the 
participating  jurisdiction's  HOME 
program  without  requiring  that  the 
family  be  placed  on  the  PHA's  Section  8 
waiting  list  Families  so  selected  may 
use  the  tenant-based  assistance  in  the 
rehabilitated  unit  or  in  other  qualified 
housing.  A  participating  jurisdiction  may 
require  the  family  to  use  the  tenant- 
based  assistance  within  the 
participating  jurisdiction's  boundaries  or 
may  permit  the  family  to  use  the 
assistance  outside  its  boundaries. 

(b)  Program  operation.  A  tenant- 
based  rental  assistance  program  must 
be  operated  consistently  nvith  the 
requirements  of  this  section.  The 
participatii^  jurisdiction  may  operate 
the  program,  itself,  or  may  contract  with 
a  PHA  or  other  entity  with  the  capacity 
to  operate  a  rental  assistance  program. 
The  tenant-based  rental  assistance  may 
be  provided  through  an  assistance 
contract  to  ao  owner  that  leases  a  unit 
to  an  assisted  family  or  directly  to  the 
family. 

(c)  Term  of  rental  assistance  contract 
The  term  of  the  rental  assistance 
contract  providing  assistance  tvith 
HOME  funds  may  not  exceed  24  months. 
but  may  be  renewed,  subject  to  the 
availability  of  HOMK  funds.  The  term  of 
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the  rental  assistance  contract  must 
begin  on  the  first  day  of  the  term  of  the 
lease.  For  a  rental  assistance  contract 
between  a  participating  jiirisdiction  and 
an  owner,  the  term  of  the  contract  must 
terminate  on  termination  of  the  lease. 
For  a  rental  assistance  contract  between 
a  participating  jurisdiction  and  a  family, 
the  term  of  the  contract  need  not  end  on 
termination  of  the  lease,  but  no 
payments  may  be  made  after 
termination  of  the  lease  until  a  family 
enters  into  a  new  lease. 

(d)  Rent  reasonableness.  The 
participating  jurisdiction  must 
disapprove  a  lease  if  the  rent  is  not 
reasonable,  based  on  rents  that  are 
charged  for  comparable  unassisted 
rental  units. 

(e)  Lease  requirements.  The  lease 
must  comply  with  the  requirements  in 
§  92.253  (a)  and  (b). 

(f)  Maximum  subsidy.  (1)  The  amount 
of  the  monthly  assistance  that  a 
participating  jurisdiction  may  pay  to,  or 
on  behalf  of,  a  family  may  not  exceed 
the  difference  between  a  rent  standard 
for  the  unit  size  established  by  the 
participating  jurisdiction  and  30  percent 
of  the  family's  monthly  adjusted  income. 

(2]  The  participating  jurisdiction  must 
establish  a  minimum  tenant  contribution 
to  rent. 

(3)  The  participating  jurisdiction's  rent 
standard  for  a  unit  size  may  not  be  less 
than  80  percent  of  the  published  section 
8  Existing  Housing  fair  market  rent  (in 
effect  when  the  payment  standard 
amount  is  adopted)  for  the  unit  size,  nor 
more  than  the  fair  market  rent  or  HUD- 
approved  community-wide  exception 
rent  (in  effect  when  the  participating 
jurisdiction  adopts  its  rent  standard 
amount]  for  the  unit  size.  (Community- 
wide  exception  rents  are  maximum 
gross  rents  approved  by  HUD  for  the 
Rental  Certificate  Program  under 
§  882.106(a](3]  of  this  title  for  a 
designated  municipality,  county,  or 
similar  locality,  which  apply  to  the 
whole  PHA  jurisdiction.]  A  participating 
jurisdiction  may  approve  on  a  unit-by- 
unit  basis  a  subsidy  based  on  a  rent 
standard  that  exceeds  the  applicable 
fair  market  rent  by  up  to  10  percent  for 
20  percent  of  units  assisted. 

(g)  Housing  quality  standards. 
Housing  occupied  by  a  family  receiving 
tenant-based  assistance  under  this 
section  must  meet  the  performance 
requirements  set  forth  in  S  882.109  of 
this  title.  In  addition,  the  housing  must 
meet  the  acceptability  criteria  set  forth 
in  S  882.109  of  this  tide,  except  for  such 
variations,  as  are  proposed  by  the 
participating  jurisdiction  and  approved 
by  HUD.  Local  climatic  or  geological 
conditions  or  local  codes  are  examples 
which  may  justify  such  variations. 


(h)  Use  of  Section  8  assistance.  In  any 
case  where  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1937 
becomes  available  to  a  participating 
jurisdiction,  recipients  of  tenant-based 
rental  assistance  under  this  part  will 
qualify  for  tenant  selection  preferences 
to  the  same  extent  as  when  they 
received  the  tenant-based  rental 
assistance  under  this  part. 

§92.212    REACH:  AsMt  rwyciing 
Information  dl—mlntlon. 

(a]  General  HUD  will  make  available 
upon  request  by  any  participating 
jurisdiction  a  hst  of  eligible  properties 
that  are  located  within  the  jurisdiction 
and  that  are  owned  or  controlled  by 
HUD  to  facilitate  their  purchase, 
development,  or  rehabilitation  with 
HOME  funds. 

(b]  Eligible  properties.  An  eligible 
property  under  this  section  must: 

(1)  Be  an  unoccupied  single-family  or 
multifamily  dwelling,  such  that 
acquisition  and  rehabilitation  of  the 
dwelling  would  not  result  in  the 
displacement  of  any  residents  of  the 
dwelling;  and 

(2)  Have  an  appraised  value  that  does 
not  exceed: 

(i)  In  the  case  of  a  1-  to  4-family 
dwelling,  the  mortgage  limit  for  the  type 
of  single  family  housing  (1-  to  4-famlly 
residence,  condominium  unit, 
combination  manufactured  home  and 
lot  or  manufactured  home  lot)  for  the 
area  (including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register)  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act.  For  a  cooperative 
unit,  the  appraised  value  for  a 
cooperative  share  may  not  exceed  the 
balance  remaining  after  subtracting 
from  the  1-family  mortgage  limit  an 
amount  equal  to  the  blanket  mortgage 
covering  the  cooperative  development 
which  is  attributable  to  this  cooperative 
unit:  or 

(ii)  In  the  case  of  a  dwelling  with  more 
than  4  units,  the  applicable  maximum 
dollar  amount  limitation,  as  determined 
under  §  221.514  (b)(1)  and  (c)  of  this  title 
that  would  apply  to  a  mortgage  insured 
under  section  221(d](3)(ii)  of  the 
National  Housing  Act  for  elevator-type 
structures,  involving  a  nonprofit 
mortgagor. 

S  92JZ13    DevelopnMnt  of  mo(M  programs. 

HUD  will  develop  and  make  available 
from  time  to  time  model  programs  that 
have  been  developed  in  cooperation 
with  participating  jurisdictions, 
government-sponsored  mortgage  finance 
corporations,  nonprofit  organizations, 
the  private  sector,  and  other  appropriate 


parties  and  that  are  designed  to  carry 
out  the  purposes  of  this  part. 

§92.214    ProMMtMl  activttlM. 
HOME  funds  may  not  be  used  to — 

(a)  Defray  any  administrative  cost  of 
a  participating  jurisdiction. 
Administrative  costs  include  any  cost 
equivalent  to  the  costs  described  in 

§  570.206  of  this  titie  (program 
administration  costs  for  the  CDBG 
Program]  and  project  delivery  costs, 
such  as  new  construction  and 
rehabilitation  counseling,  preparing 
work  specifications,  loan  processing, 
inspections,  and  other  services  related 
to  assisting  owners,  tenants, 
contractors,  and  other  entities  applying 
for  or  receiving  HOME  funds; 

(b)  Provide  a  project  reserve  account 
for  replacements,  a  project  reserve 
account  for  unanticipated  increases  in 
operating  costs,  or  operating  subsidies; 

(c)  Provide  tenant-based  rental 
assistance  for  the  special  purposes  of 
the  existing  section  8  program,  including 
the  activities  specifled  in  §  791.403(b)(1) 
of  this  tide,  or  preventing  displacement 
from  projects  assisted  with  rental 
rehabilitation  grants  under  part  511  of 
this  tide. 

(d)  Provide  nonfederal  matching 
contributions  required  under  any  other 
federal  program; 

(e)  Provide  assistance  authorized 
under  part  965  (PHA-Owned  or  Leased 
Projects — Maintenance  and  Operation) 
of  this  tide; 

(f)  Carry  out  activities  authorized 
under  part  968  (Public  Housing 
Modernization]  of  this  tide;  or 

(g)  Provide  assistance  to  eligible  low- 
income  housing  under  part  248 
(Prepayment  of  Low  Income  Housing 
Mortgages]  of  this  tide. 

(h)  Provide  assistance  (other  than 
tenant-based  rental  assistance  or 
assistance  to  a  first-time  homebuyer  to 
acquire  housing  previously  assisted  vtdth 
HOME  funds)  to  a  project  previously 
assisted  with  HOME  funds  during  the 
period  of  affordability  established  by 
the  participating  jurisdiction  under 
S  92.502  or  §  92.504.  However,  additional 
HOME  funds  may  be  committed  to  a 
project  up  to  one  year  after  project 
completion  (see  §  92.502),  but  the 
amount  of  HOME  funds  in  the  project 
may  not  exceed  the  maximum  per-unit 
subsidy  amount  established  under 
§  92.250. 

§92.215    UmttatkMi  on  )url«flctlone  under 
court  order. 

(a)  HOME  funds  may  not  be  used  to 
carry  out  housing  remedies  or  to  pay 
fines,  penalties,  or  costs  associated  with 
an  action  in  which  a  participating 
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parties  and  that  are  designed  to  carry 
out  the  purposes  of  this  part. 

§92^14    ProMMtad  actMtlM. 
HOME  funds  may  not  be  used  to^ 

(a)  Defray  any  administrative  cost  of 
a  participating  jurisdiction. 
Administrative  costs  include  any  cost 
equivalent  to  the  costs  described  in 

5  570.206  of  this  title  (program 
administration  costs  for  the  CDBG 
Program)  and  project  delivery  costs, 
such  as  new  construction  and 
rehabilitation  counseling,  preparing 
work  specifications,  loan  processing, 
inspections,  and  other  services  related 
to  assisting  owners,  tenants, 
contractors,  and  other  entities  applying 
for  or  receiving  HOME  funds; 

(b)  Provide  a  project  reserve  account 
for  replacements,  a  project  reserve 
account  for  unanticipated  increases  in 
operating  costs,  or  operating  subsidies: 

(c)  Provide  tenant-based  rental 
assistance  for  the  special  purposes  of 
the  existing  section  8  program,  including 
the  activities  specified  in  §  791.403(b)(1) 
of  this  title,  or  preventing  displacement 
from  projects  assisted  with  rental 
rehabilitation  grants  under  part  511  of 
this  title. 

(d)  Provide  nonfederal  matching 
contributions  required  under  any  other 
federal  program; 

(e)  Provide  assistance  authorized 
under  part  965  (PHA-Owned  or  Leased 
Projects — Maintenance  and  Operation) 
of  this  title; 

(f)  Carry  out  activities  authorized 
under  part  968  (Public  Housing 
Modernization)  of  this  title;  or 

(g)  Provide  assistance  to  eligible  low- 
income  housing  under  part  248 
(Prepayment  of  Low  Income  Housing 
Mortgages)  of  this  title. 

(h)  Provide  assistance  (other  than 
tenant-based  rental  assistance  or 
assistance  to  a  Hrst-time  homebuyer  to 
acquire  housing  previously  assisted  with 
HOME  funds)  to  a  project  previously 
assisted  with  HOME  funds  during  the 
period  of  affordability  established  by 
the  participating  jurisdiction  under 
9  92.502  or  9  92.504.  However,  additional 
HOME  funds  may  be  committed  to  a 
project  up  to  one  year  after  project 
completion  (see  §  92.502),  but  the 
amount  of  HOME  funds  in  the  project 
may  not  exceed  the  maximum  per-unit 
subsidy  amount  established  under 
9  92.250. 

§92.215    Limitation  on  Jurtsdtcttons  under 
court  order. 

(a)  HOME  funds  may  not  be  used  to 
carry  out  housing  remedies  or  to  pay 
fines,  penalties,  or  costs  associated  with 
an  action  in  which  a  participating 


jurisdiction  has  been  adiudicated.  by  a 
federal  state,  or  local  court,  to  be  in 
violation  of  title  VI  of  the  Gvil  Rig^U 
Act  of  1964.  the  Fair  Housing  Act.  or  any 
other  federal  state,  or  local  law 
promoting  fair  housing  or  prohibiting 
discrimination. 

(b)  HOME  funds  may  be  used  in 
connection  with  a  settlement  that  has 
been  entered  into  in  any  case  where 
claims  of  violations  described  in 
paragraph  (a)  of  this  section  have  been 
asserted  against  a  participating 
jurisdiction  only  to  carry  out  housing 
remedies  with  eligible  activities. 

Income  Tai^tmg 

§  92.216    InconM  tarnaUngi  Tenant-beaed 
rental  aMtatanca  and  rantal  unlto    Initial 
ellgltimty  detemtlnatlon  and  reexamination. 

(a)  Each  participating  jurisdiction 
must  invest  HON^  funds  made 
available  during  a  Bscal  year  so  that, 
with  respect  to  tenant-based  rental 
assistance  and  rental  units: 

(1)  Not  less  than  90  percent  of  such 
funds  are  invested  widi  respect  to 
dwelling  units  that  are  occupied  by 
families  whose  annual  incomes  do  not 
exceed  80  percent  of  the  median  family 
income  for  the  area,  as  determined  and 
made  available  by  HUD  witfi 
adjustments  for  smaller  and  larger 
families  (except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  60 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  cost  or 
fair  market  rent,  or  unusually  high  or 
low  family  income)  at  the  time  of 
occupancy  or  at  the  time  funds  are 
invested,  whichever  is  later,  and 

(2)  The  remainder  of  these  funds  are 
invested  with  respect  to  dwelling  units 
that  are  occupied  by  households  that 
quaUfy  as  low-income  families  (other 
than  families  described  in  paragraph 
(a)(1)  of  this  section)  at  the  time  of 
occupancy  or  at  the  time  funds  are 
invested,  whichever  is  later. 

(b)  The  participating  jurisdiction  must 
determine  an  applicant's  income 
eligibility  and  eligibility  as  a  family  at 
the  time  the  applicant  receives 
assistance,  and  must  reexamine  family 
income  and  family  size  and  composition, 
at  least  annually. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  Z501- 
0013) 

9  92.217    Incomt  targeting: 
Homeownershlp. 

Each  participating  jurisdiction  must 
invest  HOME  funds  made  available 
during  a  fiscal  year  so  that  with  respect 
to  homeownership  assistance,  100 
percent  of  these  funds  are  invested  with 


respect  to  dwelliog  units  that  are 
occupied  by  housdiolds  that  qualify  as 
low-income  families  at  the  time  of 
occupancy  or  at  the  time  funds  are 

invested,  whichever  is  later. 

(Approved  by  the  Office  of  Management 
and  Budget  under  ONS  control  n«ii^>er 
2Sn-OOt3) 


992.217 
Homaoiynarihlp 

Each  participating  jorisdiction  must 
invest  HOME  funds  made  available 
during  a  fiscal  year  so  that  with  respect 
to  homeownership  assistance,  100 
percent  of  these  funds  are  invested  with 
respect  to  dwelling  units  that  are 
occupied  by  households  that  qualify  as 
low-income  families  at  the  time  of 
occupancy  or  at  the  time  funds  are 
invested,  wdiichever  is  later. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  mm^xr 
2501-0013) 

Matching  Contribution  Requiremeat ' 
§92.218    Amount  of  matching  contribution. 

(a)  Each  participating  jurisdiction 
must  make  contributions  to  a^ordable 
housing  assisted  with  HOME  funds, 
throughout  a  fiscal  year.  The 
contributions  must  total  not  less  than: 

(1)  Fifty  percent  of  the  total  funds 
drawn  from  the  jurisdiction's  HOME 
Investment  Trust  Fund  Treasury  account 
in  that  fiscal  year  for  new  construction 
projects;  plus 

(2)  Thirty-three  percent  of  the  total 
funds  drawn  from  the  jurisdiction's 
HOME  Investment  Trust  Fund  Treasury 
account  in  that  fiscal  year  for 
substantial  rehabilitation  projects;  and 

(3)  Twenty-five  percent  of  the  total 
funds  drawn  from  the  jurisdiction's 
HOME  Investment  Trust  Fund  Treasury 
account  in  that  fiscal  year  for  tenant- 
based  rental  assistance,  housing 
rehabilitation  projects  other  than 
substantial  rehabilitation  projects,  and 
acquisition  projects  of  standard  housing 
that  does  not  constitute  new 
construction. 


»  The  Depailineiil  of  Veteran*  Affairs  and 
Housing  and  UitMiD  Development,  and  independent 
Agencies  Appropriations  Act,  1992.  Public  Law  101- 
139, 106  Stat.  738.  approved  October  28. 1991  (FY 
19B2  Appropriation*  Act)  contained  a  proviso, 
concerning  amounts  appropriated  for  the  HOME 
Pra^am  for  fucal  year  1992.  whxii  prohibits  the 
Departmenl  from  reqainng  any  contributions  by  or 
in  behalf  of  a  participating  junsdictKn, 
notwithstanding  section  220  of  the  HOME 
Investment  Partnership  Act  Accordingly, 
participating  jurisdictions  are  not  required  to 
comply  with  the  matching  coatnbQtiona 
requirements  in  Si  92.216  through  92.222  for  HOME 
funds  draw  down  from  accounts  provided  in  the  FY 
1992  Appropriations  Act.  regardless  of  the  fiscal 
year  In  «»hich  the  FY  19S2  HOME  funds  «rc  drawn 
dosm. 


(b)  Amounts  made  avaiiaUe  under 
9  92,102(bK2)  from  the  resources  of  a 
state  (other  than  a  transfer  of  the  state's 
formula  allocation),  the  local 
participating  jurisdiction,  or  both,  to 
enable  the  local  participating 
jurisdiction  to  meet  the  participation 
threshold  amount  are  not  required  to  be 
matched  and  do  not  constitute  matching 
contributions. 

(c)  All  eligible  activities  carried  out 
with  respect  to  a  project  cany  with  them 
the  matching  contribution  requirements 
associated  with  the  project  designation. 
A  project  consisting  of  one  structure 
which  combines  new  construction  and 
rehabilitation  activities  (e,g.,  adding  one 
or  more  units  outside  of  the  existing 
walls  of  a  structure)  is  designated  as  a 
new  construction  project  irrespective  of 
costs  attributable  to  each  activity.  For 
purposes  of  pro)ect  designatioa  projects 
involving  the  ftjlowing  activities  are 
designated  as  rehabilitation  projects: 
Reconfiguring  a  structure  to  reduce  the 
number  of  total  units  in  order  to 
increase  the  number  of  large  family 
units;  adding  one  or  man  rooms  (e.g.. 
bedroom  or  bathroom)  outside  of  the 
existing  walls  for  purposes  of  meeting 
occupancy  or  code  standards:  adding 
one  or  more  units  within  the  existing 
structure,  such  as  in  an  existing 
basement 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  numbfer 
2501-0013) 

§  92.219    RacognWon  of  matoNng 
contrltMition. 

(a)  A  contribution  is  recognized  as  a 
matching  contribution  only  if  it  is  made 
with  respect  to  a  tenant  who  is  assisted 
with  HOME  funds  or  it  is  made  with 
respect  to  housing  that  is  assisted  with 
HOME  funds,  and  it: 

(1)  Is  made  with  respect  to  housing 
that  qualifies  as  affordable  housing 
under  9  92.252  or  9  92.254;  or 

(2)  Is  made  with  respect  to  any 
portion  of  a  project  (including  a  mixed- 
use  project  under  §  92.256)  not  less  than 
50  percent  of  the  dwelling  units  of  which 
qualify  as  affordable  housing  under 

9  92.252  or  9  92.254. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  sectioa  a  cash 
contribution  is  recognized  as  a  matching 
contribution  only  if  it  is  used  for  costs 
eligible  under  9  92-206  or  9  92.301.  or  for 
the  following  costs  (which  are  not 
eligible  costs  for  HOME  funds):  a  project 
reserve  account  for  replacements,  a 
project  reserve  account  for 
imantidpated  increases  in  operating 
costs,  operating  subsidies,  or  costs 
relating  to  the  portion  of  a  mixed- 
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income  or  mixed-use  project  not  related 
to  the  affordable  housing  units. 

S  92.220    Form  of  matching  contribution. 

(a)  Eligible  forma.  Matching 
contributions  must  be  made  from 
nonfederal  resources  and  may  be  in  the 
form  of  one  or  more  of  the  following: 

(1)  Cash  contributions  from 
nonfederal  resources.  To  be  a  cash 
contribution,  funds  must  be  contributed 
permanently  to  the  HOME  program, 
regardless  of  the  form  of  investment  the 
jurisdiction  provides  to  a  project. 
Therefore  all  repayment  interest,  or 
other  return  on  investment  of  the 
contribution  must  be  deposited  in  the 
local  account  of  the  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  to  be  used  for  eligible  HOME 
activities  in  accordance  %vith  the 
requirements  of  this  part. 

(i)  A  cash  contribution  may  be  made 
by  the  participating  jurisdiction, 
nonfederal  public  entities,  private 
entities,  or  individuals.  A  cash 
contribution  may  be  made  from  program 
income  (as  defined  by  \  85.25(b)  of  this 
title)  from  a  federal  grant  earned  after 
the  end  of  the  award  period  if  no  federal 
requirements  govern  the  disposition  of 
the  program  income.  Included  in  this 
category  are  repayments  from  closed  out 
grants  under  the  Urban  Development 
Action  Grant  Program  (24  CFR  part  570. 
subpart  G).  and  the  Housing 
Development  Grant  Program  (24  CFR 
part  850). 

(ii)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  to  the  project 
that  is  not  repayable  to  the  participating 
jurisdiction's  HOME  Investment  Trust 
Fimd  may  be  cotmted  as  a  cash 
contribution. 

(A)  If  the  loan  is  made  from  funds 
borrowed  by  a  jurisdiction  or  public 
agency  or  corporation,  the  contribution 
is  the  present  discoimted  cash  value  of 
the  difference  between  payments  to  be 
made  on  the  borrowed  funds  and 
payments  to  be  received  from  the  loan 
to  the  project,  based  on  a  discount  rate 
equal  to  the  interest  rate  on  the 
borrowed  funds. 

(B)  If  the  loan  is  made  from  funds 
other  than  funds  borrowed  by  a 
jurisdiction  or  public  agency  or 
corporation,  the  contribution  is  the 
present  discounted  cash  value  of  the 
yield  foregone.  In  determining  the  yield 
foregone,  the  participating  jurisdiction 
must  use  as  a  measure  of  a  market  rate 
yield  one  of  the  following,  as 
appropriate: 

[1]  With  respect  to  one-  to  four-unit 
housing  financed  with  a  fixed  interest 
rate  mortgage,  a  rate  equal  to  the  10- 
year  Treasury  note  rate  plus  200  basis 
points; 


(2)  With  respect  to  one-  to  four-unit 
housing  financed  with  an  adjustable 
interest  rate  mortgage,  a  rate  equal  to 
the  one-year  Treasury  bill  rate  plus  250 
basis  points;  or 

[3]  With  respect  to  a  multifamily 
project,  a  rate  equal  to  the  10-year 
Treasury  note  rate  plus  300  basis  points. 

(2)  The  value,  based  on  customary 
and  reasonable  means  for  establishing 
value,  of  state  or  local  taxes,  fees,  or 
other  charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
foregone,  or  deferred  (including  state 
low-income  housing  tax  credits)  in  a 
manner  that  achieves  affordability  of 
housing  assisted  with  HOME  funds.  The 
amoimt  of  any  such  real  estate  taxes 
may  be  based  on  post-improvement 
property  value,  using  customary  and 
reasonable  means  of  estabhshing  value. 
For  taxes,  fees,  or  charges  that  are  given 
for  future  years,  the  value  is  the  present 
discounted  cash  value,  based  on  a  rate 
equal  to  the  rate  for  the  Treasury 
security  with  a  maturity  closest  to  the 
number  of  years  for  which  the  taxes, 
fees,  or  charges  are  waived,  forgone,  or 
deferred. 

(3)  The  value  of  land  or  other  real 
property,  not  acquired  with  federal 
resources,  as  appraised  in  conformance 
with  established  and  generally 
recognized  appraisal  practice  and 
procedures  in  common  use  by 
professional  appraisers.  Opinions  of 
value  must  be  based  on  the  best 
available  data  properly  analyzed  and 
interpreted.  The  appraisal  of  land  and 
structures  must  be  performed  by  an 
independent  certified  appraiser;  and 

(4)  The  cost  of  investment,  not  made 
with  federal  resources,  in  on-site  and 
off-site  infrastructure  that  the 
participating  jurisdiction  doaments  are 
directly  required  for  affordable  housing 
assisted  %vith  HOME  funds.  The 
infrastructure  investment  must  have 
been  completed  no  earlier  than  12 
months  before  HOME  funds  are 
committed  to  such  affordable  housing. 

(5)  The  payment  of  administrative 
expenses  from  nonfederal  resources 
(which  may  include  CDBG  funds  as 
defined  in  24  CFR  570.3)  in  an  amount 
equal  to  7  percent  of  the  HOME 
allocation  and  reallocated  funds 
provided  to  the  participating  jurisdiction 
during  the  fiscal  year. 

(b)  Ineligible  forms.  The  following  are 
examples  of  forms  of  contributions  that 
do  not  meet  the  requirements  of 
paragraph  (a)  of  this  section  and  do  not 
count  toward  meeting  a  participating 
jurisdiction's  matching  contribution 
requirement: 

(1)  Contributions  made  with  or 
derived  from  federal  resources  or  funds, 
regardless  of  when  the  federal  resources 


or  funds  were  received  or  expended. 
CDBG  funds  (defined  in  S  570.3  of  this 
title)  are  federal  funds  for  this  purpose; 

(2)  The  interest  rate  subsidy 
attributable  to  the  federal  tax-exemption 
on  financing  or  the  value  attributable  to 
federal  tax  credits; 

(3)  Owner  equity  or  investment  in  a 
project  and 

(4)  Sweat  equity. 

§92.221    MatchcrMHt 

(a)  Administrative  expenses.  Each 
participating  jurisdiction  will  be 
credited  with  a  matching  contribution 
for  administrative  expenses  in  an 
amount  equal  to  7  percent  of  the  HOME 
allocation  and  reallocated  funds 
provided  to  the  participating  jurisdiction 
during  the  fiscal  year.  The  credit  will  be 
given  when  the  funds  are  awarded. 

(b)  Matching  contributions  other  than 
administrative  expenses.  Contributions 
are  credited  at  time  the  contribution  is 
made,  as  follows: 

(1)  A  cash  contribution  it  credited 
when  the  funds  are  expended. 

(2)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  is  credited  at 
the  time  of  the  loan  closing. 

(3)  The  value  of  state  or  local  taxes, 
fees,  or  other  charges  that  are  normally 
and  customarily  imposed  but  are 
waived,  forgone,  or  deferred  is  credited 
at  the  time  the  state  or  local  government 
officially  waives,  forgoes,  or  defers  the 
taxes,  fees,  or  other  charges  and  notifies 
the  project  owner. 

(4)  The  value  of  land  or  other  real 
property  is  credited  at  the  time 
ownership  of  the  property  is  transferred. 

(5)  The  cost  of  investment  in 
infrastructure  directly  required  for 
affordable  housing  assisted  with  HOME 
funds  is  credited  at  the  time  funds  are 
expended  for  the  infrastructure  or  at  the 
time  the  HOME  funds  are  committed  to 
the  affordable  housing  if  the 
infrastructure  was  completed  before  the 
commitment  of  HOME  funds. 

(c)  Excess  match.  Contributions  made 
in  a  fiscal  year  that  exceed  the 
participating  jurisdiction's  match 
liability  for  the  fiscal  year  in  which  they 
were  made  will  be  carried  over  and 
appUed  to  future  fiscal  years  match 
liability. 

S  92.222    Reduction  of  matching 
contribution  requirement 

(a)  If  a  local  participating  jurisdiction 
demonstrates  to  the  satisfaction  of  HUD 
that  a  reduction  of  the  matching 
requirement  specified  in  §  92.218  is 
necessary  to  permit  the  jurisdiction  to 
carry  out  the  purposes  of  this  part,  HUD 
may  reduce  the  matching  contribution 
requirement  during  a  period  not  to 
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or  funds  were  received  or  expended. 
CDBG  funds  (defined  in  S  570.3  of  this 
title)  are  federal  funds  for  this  purpose; 

(2)  The  interest  rate  subsidy 
attributable  to  the  federal  tax-exemption 
on  financing  or  the  value  attributable  to 
federal  tax  credits; 

(3)  Owner  equity  or  investment  in  a 
project;  and 

(4)  Sweat  equity. 

§92^1    MatchcrtcHt 

(a)  Administrative  expenses.  Each 
participating  jurisdiction  will  be 
credited  with  a  matching  contribution 
for  administrative  expenses  in  an 
amount  equal  to  7  percent  of  the  HOME 
allocation  and  reallocated  funds 
provided  to  the  participating  jurisdiction 
during  the  fiscal  year.  The  credit  will  be 
given  when  the  funds  are  awarded. 

(b)  Matching  contributions  other  than 
administrative  expenses.  Contributions 
are  credited  at  time  the  contribution  is 
made,  as  follows: 

(1)  A  cash  contribution  it  credited 
when  the  funds  are  expended. 

(2)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  is  credited  at 
the  time  of  the  loan  closing. 

(3)  The  value  of  state  or  local  taxes, 
fees,  or  other  charges  that  are  normally 
and  customarily  imposed  but  are 
waived,  forgone,  or  deferred  is  credited 
at  the  time  the  state  or  local  government 
officially  waives,  forgoes,  or  defers  the 
taxes,  fees,  or  other  charges  and  notifies 
the  project  owner. 

(4)  The  value  of  land  or  other  real 
property  is  credited  at  the  time 
ownership  of  the  property  is  transferred. 

(5)  The  cost  of  investment  in 
in^astructure  directly  required  for 
affordable  housing  assisted  with  HOME 
funds  is  credited  at  the  time  funds  are 
expended  for  the  infrastructure  or  at  the 
time  the  HOME  funds  are  committed  to 
the  affordable  housing  if  the 
infrastructure  was  completed  before  the 
commitment  of  HOME  funds. 

(c)  Excess  match.  Contributions  made 
in  a  fiscal  year  that  exceed  the 
participating  jurisdiction's  match 
liability  for  the  fiscal  year  in  which  they 
were  made  will  be  carried  over  and 
appUed  to  future  fiscal  years  match 
liabiUty. 

§92.222    Reduction  Of  matching 
contrttMition  rvquireiTMnt 

(a)  If  a  local  participating  jurisdiction 
demonstrates  to  the  satisfaction  of  HUD 
that  a  reduction  of  the  matching 
requirement  specified  in  {  92.218  is 
necessary  to  permit  the  jurisdiction  to 
carry  out  the  purposes  of  this  part,  HUD 
may  reduce  the  matching  contribution 
requirement  during  a  period  not  to 


exceed  three  years  after  the  jurisdiction 
is  first  designated  as  a  participating 
jurisdiction.  The  reduction  may  not  be 
more  than  75  percent  in  the  first  year, 
not  more  than  50  percent  in  the  second 
year,  and  not  more  than  25  percent  in 
the  third  year. 

(b)  A  participating  jurisdiction  must 
submit  any  request  for  a  reduction  in  its 
matching  contribution  requirement  with 
its  program  description.  HUD  will 
consider  granting  a  reduction  only  in 
those  cases  where  a  participating 
jurisdiction  demonstrates  that  each  of 
the  following  conditions  exist: 

(1)  The  participating  jurisdiction  has 
low  fiscal  capacity  as  measured  by 
poverty  and  capita  income; 

(2)  The  participating  jurisdiction  has 
an  immediate  and  serious  fiscal 
problem;  and 

(3)  The  participating  jurisdiction  will 
have  a  high  matching  contribution 
liability  for  the  years  for  which  the 
reduction  is  sought  based  on  activities 
identified  in  its  program  description  and 
planned  activities  for  future  fiscal  years 
(e.g.,  activities  such  as  tenant-based 
rental  assistance  or  moderate 
rehabilitation  that  will  result  in 
expenditure  gf  HOME  funds  during  the 
period  for  which  the  reduction  is 
requested)  and  the  matching 
contribution  liability  will  exceed  the 
match  credit  for  administrative  costs. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

Subpart  F— Project  Requirements 


§92^50 
amount 


Maximum  per-unit  subsidy 


The  amount  of  HOME  funds  that  a 
participating  jurisdiction  may  invest  on 
a  per-unit  basis  in  affordable  housing 
may  not  exceed  67  percent  of  the  per- 
unit  dollar  limits  established  by  HUD 
under  §  221.514(b)(1)  and  (c)  of  this  title 
for  elevator-type  projects,  involving 
nonprofit  mortgagors,  insured  under 
section  221(d)(3)  of  the  National  Housing 
Act  that  apply  to  the  area  in  which  the 
housing  is  located.  These  limits  are 
available  from  HUD.  For  a  project  using 
a  combination  of  HOME  and  the  federal 
low-income  tax  credit,  the  applicable 
section  221(d)(3)  per  unit  dollar  limits 
are  reduced  by  the  per  unit  net  proceeds 
from  any  sale  of  the  tax  credit  or  by  the 
per  unit  present  discounted  cash  value 
of  the  stream  of  the  project  owner's 
share  of  the  tax  credit  based  on  a 
discount  rate  equal  to  the  10-year 
Treasury  note  rate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 


S  92^51    Property  standards. 

Housing  that  is  assisted  with  HOME 
funds,  at  a  minimum,  must  meet  the 
housing  quality  standards  in  S  882.109  of 
this  title.  In  addition,  housing  that  is 
newly  constructed  or  substantially 
rehabilitated  with  HOME  funds  must 
meet  all  applicable  local  codes, 
rehabilitation  standards,  ordinances, 
and  zoning  ordinances.  The 
participating  jurisdiction  must  have 
written  standards  for  rehabilitation. 
Newly  constructed  housing  must  meet 
the  current  edition  of  the  Model  Energy 
Code  published  by  the  Council  of 
American  Building  Officials. 
Substantially  rehabilitated  housing  must 
meet  the  cost-effective  energy 
conservation  and  effectiveness 
standards  in  24  CFR  part  39.  Housing  for 
homeownership  that  is  to  be 
rehabilitated  after  transfer  of  the 
owmership  interest  must  be  free  from 
any  defects  that  pose  a  danger  to  health 
or  safety  before  transfer  of  die 
ownership  interest,  and  must  meet  the 
applicable  property  standards  not  later 
than  2  years  after  die  transfer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  niunber  2501- 
0O13) 

§92.252    Qualification  as  affordable 
housing  and  income  targetino:  Rental 
housing. 

(a)  Rent  limitation.  A  rental  housing 
project  (including  the  non-owner- 
occupied  units  in  housing  purchased 
with  HOME  funds  in  accordance  with 
§  92.254)  qualifies  as  affordable  housing 
under  this  part  only  if  the  project: 

(1)  Bears  rents  not  greater  than  the 
lesser  of — 

(i)  The  fair  market  rent  for  existing 
housing  for  comparable  units  in  the  area 
as  established  by-HUD  under  §  888.111 
of  this  tide,  less  the  monthly  allowance 
for  the  utilities  and  services  (excluding 
telephone)  to  be  paid  by  the  tenant;  or 

(ii)  A  rent  that  does  not  exceed  30 
percent  of  the  adjusted  income  of  a 
family  whose  gross  income  equals  65 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustment  for  smaller  and  larger 
famihes,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  65 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes.  In  determining  the 
maximum  monthly  rent  that  may  be 
charged  for  a  unit  that  is  subject  to  this 
limitation,  the  owner  or  participating 
jurisdiction  must  subtract  a  monthly 
allowance  for  any  utilities  and  services 
(excluding  telephone)  to  be  paid  by  the 


tenant.  HUD  will  provide  average 
occupancy  per  imit  and  adjusted  income 
assumptions  to  be  used  in  calculating 
the  maximum  rent  allowed  under  this 
paragraph  (a)(l)(ii)  of  this  section; 

(2)  Has  not  less  than  20  percent  of  the 
imits — 

(i)  Occupied  by  very  low-income 
families  who  pay  as  a  contribution 
toward  rent  (excluding  any  federal  or 
state  rental  subsidy  provided  on  behalf 
of  the  family)  not  more  than  30  percent 
of  the  family's  monthly  adjusted  income 
as  determined  by  HUD.  To  obtain  the 
maximum  monthly  rent  that  may  be 
charged  for  a  unit  that  is  subject  to  this 
limitation,  the  owner  or  participating 
jurisdiction  multiplies  the  annual 
adjusted  income  of  the  tenant  family  by 
30  percent  and  divides  by  12  and,  if 
applicable,  subtracts  a  monthly 
allowance  for  any  utilities  and  services 
(excluding  telephone)  to  be  paid  by  the 
tenant;  or 

(ii)  Occupied  by  very  low-income 
families  and  bearing  rents  not  greater 
than  30  percent  of  the  gross  income  of  a 
family  whose  income  equals  50  percent 
of  the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustment 
for  smaller  and  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  50  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes.  In  determining  the  maximum 
monthly  rent  that  may  be  charged  for  a 
unit  that  is  subject  to  this  Umitation,  the 
owner  or  participating  jurisdiction  must 
subtract  a  monthly  allowance  for  any 
utilities  and  services  (excluding 
telephone)  to  be  paid  by  the  tenant. 
HUD  will  provide  average  occupancy 
per  unit  assumptions  to  be  used  in 
calculating  the  maximum  rent  allowed 
under  paragraph  (a)(2)(ii)  of  this  section; 

(3)  Is  occupied  only  by  households 
that  qualify  as  low-income  families; 

(4)  Is  not  refused  for  leasing  to  a 
holder  of  a  certificate  of  family 
participation  under  24  CFR  part  882 
(Rental  Certificate  Program)  or  a  rental 
voucher  under  24  CFR  part  887  (Rental 
Voucher  Program)  or  to  the  holder  of  a 
comparable  document  evidencing 
participation  in  a  HOME  tenant-based 
assistance  program  because  of  the 
status  of  the  prospective  tenant  as  a 
holder  of  such  certificate  of  family 
participation,  rental  voucher,  or 
comparable  HOME  tenant-based 
assistance  document;  and 

(5)  Will  remain  affordable,  pursuant  to 
deed  restrictions,  for  not  less  than  the 
appropriate  period,  beginning  after 
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project  completion,  as  •pecified  in  the 
following  table,  without  regard  to  the 
tenn  of  the  mortgage  or  to  transfer  oi 
ownership. 


AdMly 


unit 


RehabiMalion  o> 
Ing   houamg   per 
HOME  fufxte 

Under|l5.000 

$15,000  to  S40.000 

Omt  $40.000 

connnicbon   or 


ol 

Amourit 


•cquiaitm  of 


newly  conttructad  housing- 


Mnimum 

period  of 

•ticrdiMily 


6 
10 
IS 

20 


(b)  Rent  schedule  and  utility 
allowances.  The  participating 
jurisdiction  must  review  and  approve 
rents  proposed  by  the  owner  for  units 
with  "flat  rents,"  Le..  units  subject  to  the 
maximum  rent  limitations  in  paragraph 
(a)(l)(i),(a)(lKii),or(a)(2)(ii)ofthi8 
section,  and,  if  applicable,  must  review 
and  approve,  for  all  imits  subject  to  the 
maximum  rent  limitations  paragraph  (a) 
of  tiiis  section,  the  monthly  allowances, 
proposed  by  the  owner,  for  utilities  and 
services  to  be  paid  by  the  tenant.  The 
owner  must  reexamine  the  income  of 
each  tenant  household  living  in  low- 
income  units  at  least  annually.  The 
maximum  monthly  rent  must  be 
recalculated  by  the  owner  and  reviewed 
and  approved  by  the  participating 
jurisdiction  annually,  and  may  change 
as  changes  in  the  applicable  gross  rent 
amounts,  the  income  adjustments,  or  the 
monthly  allowance  for  utihties  and 
services  warrant.  Any  increase  in  rents 
for  lower  income  units  is  subject  to  the 
provisions  of  outstanding  leases,  in  any 
event,  the  owner  must  provide  tenants 
of  those  units  not  less  than  30  days  prior 
written  notice  before  implementing  any 
increase  in  rents. 

(c)  Increases  in  tenant  income.  Rental 
housing  qualifies  as  affordable  housing 
despite  a  temporary  noncompliance 
with  paragraph  (a)(2)  or  (a)(3)  of  this 
section,  if  the  noncompliance  is  caused 
by  increases  in  the  incomes  of  existing 
tenants  and  if  actions  satisfactory  to 
HUD  are  being  taken  to  ensure  that  all 
vacancies  are  filled  in  accordance  with 
this  section  until  the  noncompliance  is 
corrected.  Tenants  who  no  longer 
qualify  as  low-income  families  must  pay 
as  rent  not  less  than  30  percent  of  the 
family's  adjusted  monthly  income,  as 
recertified  annually. 

(d)  Adjustment  of  qualifying  rent 
HUD  may  adjust  the  qualifying  rent 
established  for  a  project  under 
paragraph  (a)(1)  of  this  section,  only  if 
HUD  finds  that  an  adjustment  is 
necessary  to  support  the  continued 


financial  viability  of  the  project  and 
only  by  an  amount  that  HUD  determines 
is  necessary  to  maintain  continued 
financial  viability  of  the  project  HUD 
expects  that  this  authority  will  be  used 
sparingly.  Adjustments  in  fair  market 
rents  and  in  median  income  over  time 
should  help  maintain  the  financial 
viability  of  a  project  within  the 
qualifying  rent  standard  in  paragraph 
(a)(1)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2S01- 
0013) 

S92.2S3    Tenant  and  participant 
protactiona. 

(a)  Lease.  The  lease  between  a  tenant 
and  an  owner  of  rental  housing  assisted 
with  HOME  funds  must  be  for  not  less 
than  one  year,  unless  by  mutual 
agreement  between  the  tenant  and  the 
owner. 

(b)  Prohibited  lease  terms.  The  lease 
may  not  contain  any  of  the  following 
provisions: 

(1)  Agreement  to  be  sued.  Agreement 
by  the  tenant  to  be  sued,  to  admit  guilt, 
or  to  a  judgment  in  favor  of  the  owner  in 
a  lawsuit  brought  in  connection  with  the 
lease; 

(2)  Treatment  of  property.  Agreement 
by  the  tenant  that  the  owner  may  take, 
hold,  or  sell  personal  property  of 
household  members  without  notice  to 
the  tenant  and  a  court  decision  on  the 
rights  of  the  parties.  This  prohibition, 
however,  does  not  apply  to  an 
agreement  by  the  tenant  concerning 
disposition  of  personal  property 
remaining  in  the  housing  unit  after  the 
tenant  has  moved  out  of  the  unit  The 
owner  may  dispose  of  this  personal 
property  in  accordance  with  state  law; 

(3)  Excusing  owner  from 
responsibility.  Agreement  by  the  tenant 
not  to  hold  the  owner  or  the  owner's 
agents  legally  responsible  for  any  action 
or  failure  to  act,  whether  intentional  or 
negligent; 

(4)  Waiver  of  notice.  Agreement  of  the 
tenant  that  the  owner  may  institute  a 
lawsuit  without  notice  to  the  tenant; 

(5)  Waiver  of  legal  proceedings. 
Agreement  by  the  tenant  that  the  owner 
may  evict  the  tenant  or  household 
members  without  instituting  a  civil  court 
proceeding  in  which  the  tenant  has  the 
opportxuiity  to  present  a  defense,  or 
before  a  court  decision  on  the  rights  of 
the  parties; 

(6)  Waiver  of  a  jury  trial.  Agreement 
by  the  tenant  to  waive  any  ri^t  to  a 
trial  by  jury; 

(7)  Waiver  of  right  to  appeal  court 
decision.  Agreement  by  the  tenant  to 
waive  the  tenant's  right  to  appeal,  or  to 
otherwise  challenge  in  court  a  court 


decision  in  connection  with  the  lease; 
and 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  to  pay 
attorney's  fees  or  other  legal  costs  even 
if  the  tenant  wins  in  a  court  proceeding 
by  the  owner  against  the  tenant  The 
tenant  however,  may  be  obligated  to 
pay  costs  if  the  tenant  loses. 

(c)  Termination  of  tenancy.  An  owner 
may  not  terminate  the  tenancy  or  refuse 
to  renew  the  lease  of  a  tenant  of  rental 
housing  assisted  with  HOME  funds 
except  for  serious  or  repeated  violation 
of  the  terms  and  conditions  of  the  lease; 
for  violation  of  applicable  federal,  state, 
or  local  law;  or  for  other  good  cause. 
Any  termination  or  refusal  to  renew 
must  be  preceded  by  not  less  than  30 
days  by  the  owner's  service  upon  the 
tenant  of  a  written  notice  specifying  the 
grounds  for  the  action. 

(d)  Maintenance  and  replacement  An 
owner  of  rental  housing  assisted  with 
HOME  funds  must  maintain  the 
premises  in  comphance  with  all 
applicable  housing  quality  standards 
and  local  code  requirements. 

(e)  Tenant  selection.  An  owner  of 
rental  housing  assisted  with  HOME 
funds  must  adopt  written  tenant 
selection  policies  and  criteria  that — 

(1)  Are  consistent  with  the  purpose  of 
providing  housing  for  very  low-income 
and  low-income  families, 

(2)  Are  reasonably  related  to  program 
eligibility  and  the  applicants'  ability  to 
perform  the  obligations  of  the  lease, 

(3)  Give  reasonable  consideration  to 
the  housing  needs  of  families  that  would 
have  a  preference  under  §  960.211 
(Federal  selection  preferences  for 
admission  to  Public  Housing)  of  this 
title;  and 

(4)  Provide  for — 

(i)  The  selection  of  tenants  {torn  a 
written  waiting  list  in  the  chronological 
order  of  their  appUcation.  insofar  as  is 
practicable;  and 

(ii)  The  prompt  written  notification  to 
any  rejected  applicant  of  the  grounds  for 
any  rejection. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§  92.254  Ckjaltflcatlon  a*  affordable 
housing:  hooMOwrtersMp. 

(a)  Purchase  with  or  without 
rehabilitation.  Housing  that  is  for 
purchase  by  a  family  qualifies  as 
affordable  housing  only  if  the  housing: 

(l)(i)  Has  an  initial  purchase  price 
that  does  not  exceed  the  mortgage  limit 
for  the  type  of  single  family  housing  (1- 
to  4-family  residence,  condominium  unit, 
combination  manufactured  home  and 
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decision  in  connection  with  the  lease; 
and 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  to  pay 
attorney's  fees  or  other  legal  costs  even 
if  the  tenant  wins  in  a  court  proceeding 
by  the  owner  against  the  tenant  The 
tenant  however,  may  be  obligated  to 
pay  costs  if  the  tenant  loses. 

(c)  Termination  of  tenancy.  An  owner 
may  not  terminate  the  tenancy  or  refuse 
to  renew  the  lease  of  a  tenant  of  rental 
housing  assisted  with  HOME  funds 
except  for  serious  or  repeated  violation 
of  the  terms  and  conditions  of  the  lease; 
for  violation  of  applicable  federal,  state, 
or  local  law;  or  for  other  good  cause. 
Any  termination  or  refusal  to  renew 
must  be  preceded  by  not  less  than  30 
days  by  the  owner's  service  upon  the 
tenant  of  a  written  notice  specifying  the 
grounds  for  the  action. 

(d)  Maintenance  and  replacement  An 
owner  of  rental  housing  assisted  with 
HOME  funds  must  maintain  the 
premises  in  compliance  with  all 
applicable  housing  quality  standards 
and  local  code  requirements. 

(e)  Tenant  selection.  An  owner  of 
rental  housing  assisted  with  HOME 
funds  must  adopt  written  tenant 
selection  policies  and  criteria  that — 

(1)  Are  consistent  with  the  purpose  of 
providing  housing  for  very  low-income 
and  low-income  families. 

(2)  Are  reasonably  related  to  program 
eligibility  and  the  applicants'  ability  to 
perform  the  obligations  of  the  lease, 

(3)  Give  reasonable  consideration  to 
the  housing  needs  of  families  that  would 
have  a  preference  under  S  960.211 
(Federal  selection  preferences  for 
admission  to  Public  Housing)  of  this 
title;  and 

(4)  Provide  for — 

(i)  The  selection  of  tenants  from  a 
written  waiting  Ust  in  the  chronological 
order  of  their  application,  insofar  as  is 
practicable;  and 

(ii]  The  prompt  written  notification  to 
any  rejected  applicant  of  the  grounds  fw 
any  rejection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§  92.254  QuaNfleatlon  as  affordab»s 
hOMSing:  hOflMOwnsrsMp. 

(a)  Purchase  with  or  without 
rehabilitation.  Housing  that  is  for 
purchase  by  a  family  qualifies  as 
affordable  housing  only  if  the  housing: 

(l)(i)  Has  an  initial  purchase  price 
that  does  not  exceed  the  mortgage  limit 
for  the  type  of  single  family  housing  (1- 
to  4-family  residence,  condominium  unit 
combination  manufactured  home  and 


lot  or  manufactured  home  lot)  for  the 
area  (including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register)  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act.  For  a  cooperative 
unit  the  purchase  price  for  a 
cooperative  share  may  not  exceed  the 
balance  remaining  after  subtracting 
from  the  1-family  mortgage  hmit  an 
amount  equal  to  the  blanket  mortgage 
covering  the  cooperative  development 
which  is  attributable  to  this  cooperative 
unit;  and 

(ii)  Has  an  estimated  appraised  value 
after  any  repair  needed  to  meet  property 
standards  in  S  92.251  that  does  not 
exceed  the  appropriate  mortgage  limit 
described  in  paragraph  (a)(l)(i)  of  this 
section; 

(2)  Is  the  principal  residence  of  an 
owner  whose  family  qualifies  as  a  low- 
income  family  at  the  time  of  purchase; 

(3)  Is  made  available  for  initial 
purchase  only  to  first-time  homebuyers; 
and 

(4)  Is  made  available  for  subsequent 
purchase  only — 

(i)  To  a  low-income  family  that  will 
use  the  property  as  its  principal 
residence;  and 

(ii)  At  a  price  consistent  with 
guidelines  that  are  established  by  the 
participating  jurisdiction  and 
determined  by  HUD  to  be  appropriate — 

(A)  To  provide  the  owner  with  a  fair 
return  on  investment,  including  any 
improvements,  and 

(B)  To  ensure  that  the  housing  will 
remain  affordable  to  a  reasonable  range 
of  low-income  homebuyers  for  a  period 
of  20  years  for  newly  constructed 
housing  or  otherwise  for  15  years. 
Housing  remains  affordable  if  the 
subsequent  purchaser's  monthly 
payments  of  principal,  interest  taxes, 
and  insurance  do  not  exceed  30  percent 
of  the  gross  income  of  a  family  with  an 
income  equal  to  75  percent  of  median 
income  for  the  area,  as  determined  by 
HUD  with  adjustments  for  smaller  and 
larger  families. 

(b)  Rehabilitation  not  involving 
purchase.  Housing  that  is  currently 
owned  by  a  family  qualifies  as 
affordable  housing  only  if— 

(1)  The  value  of  the  property,  after 
rehabilitation,  does  not  exceed  the 
mortgage  limit  for  the  type  of  single 
family  housing  (1-  to  4-family  residence, 
condominium  unit  combination 
manufactured  home  and  lot  or 
manufactured  home  lot)  for  the  area 
(including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register)  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act  (see  24  CFR 


201.10,  203.18,  203.18a,  203.18b,  and 
234.27);  and 

(2)  The  housing  is  the  principal 
residence  of  an  owner  whose  family 
quahfies  as  a  low-income  family  at  the 
time  HOME  funds  are  committed  to  the 
housing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§92.255    Mixed-income  projsct 

Housing  that  accounts  for  less  than 
100  percent  of  the  dwelling  units  in  a 
project  qualifies  as  affordable  housing  if 
the  housing  meets  the  criteria  of  §  92.252 
or  §  92.254.  Each  building  in  the  project 
must  contain  housing  that  meets  the 
requirements  of  §  92.252  or  \  92.254.  See 
S  92.219  for  matching  contribution 
requirements  concerning  mixed-income 
projects. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§92.256    Mixed-use  prolect 

Housing  in  a  project  that  is  designed 
in  part  for  uses  other  than  residential 
'"iise  qualifies  as  affordable  housing  if 
such  housing  meets  the  criteria  of 
§  92.252  or  §  92.254.  A  project  that 
contains,  in  addition  to  dwelling  unit, 
laundry  and  community  facilities  for  the 
exclusive  use  of  the  project  residents 
and  their  guests,  does  not  constitute  a 
project  that  is  designed  in  part  for  uses 
other  than  residential  use.  Residential 
living  space  must  constitute  at  least  51 
percent  of  the  project  space.  Each 
building  within  the  project  must  contain 
residential  living  space.  See  S  92.219  for 
matching  contribution  requirements 
concerning  mixed-use  projects. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§  92.257    Religious  organizations. 

HOME  funds  may  not  be  provided  to 
primarily  religious  organizations,  such 
as  churches,  for  any  activity  including 
secular  activities.  In  addition,  HOME 
funds  may  not  be  used  to  rehabilitate  or 
construct  housing  owned  by  primarily 
religious  organizations  or  to  assist 
primarily  religious  organizations  in 
acquiring  housing.  However,  HOME 
funds  may  be  used  by  a  seciUar  entity  to 
acquire  housing  from  a  primarily 
religious  organization,  and  a  primarily 
religious  entity  may  transfer  title  to 
property  to  a  wholly  secular  entity  and 
the  entity  may  participate  in  the  HOME 
program  in  accordance  with  the 
requirements  of  this  part.  The  entity 
may  be  an  existing  or  newly  established 
entity  (which  may  be  an  entity 
established,  but  not  controlled,  by  the 


religious  organization.  The  completed 
housing  project  must  be  used 
exclusively  by  the  owner  entity  for 
secular  purposes,  available  to  all 
persons  regardless  of  religion.  In 
particular,  there  must  be  no  religious  or 
membership  criteria  for  tenants  of  the 
property. 

§  92.259    Umttatlon  on  the  use  of  HOME 
funds  with  FHA  mortgage  Insurance. 

When  HOME  funds  are  to  be  used  in 
coimection  with  housing  in  which 
acquisition,  new  construction,  or 
rehabilitation  is  financed  with  a 
mortgage  insured  by  HUD  under  chapter 
n  of  this  title,  then,  for  rental  housing, 
the  period  that  the  project  must  remain 
affordable  as  provided  in  binding 
commitments  meeting  the  requirements 
of  by  S  92.252(a)(5)  or.  for 
homeownership,  the  applicable  period 
specified  in  the  participating 
jurisdiction's  guidelines  estabUshed 
under  §  92.254(a)(4)(ii),  must  be  equal  to 
the  term  of  the  HUD-insured  mortgage. 

Subpart  G— Community  Housing 
Development  Organizations 

S  92.300    Set-aside  for  community  housing 
development  organizations. 

(a)  For  a  period  of  18  months  after  the 
allocation  (including,  for  a  state,  funds 
reallocated  under  S  92.451(c)(2)(i)  and. 
for  a  unit  of  general  local  government 
an  allocation  transferred  from  a  state 
under  S  92.102(b))  is  made  available  to  a 
participating  jurisdiction,  the 
participating  jurisdiction  must  reserve 
not  less  than  15  percent  of  these  funds 
for  investment  only  in  housing  to  be 
developed,  sponsored,  or  owned  by 
community  housing  development 
organizations.  The  funds  must  be 
provided  to  a  community  housing 
development  organization  and  the  funds 
are  reserved  when  a  participating 
jurisdiction  enters  into  a  written 
agreement  with  the  community  housing 
development  organization.  If  a 
community  housing  development 
organization's  involvement  in  a  project 
is  as  an  owner  it  must  have  control  of 
the  project,  as  evidenced  by  legal  title  or 
a  valid  contract  of  sale.  If  it  owns  the 
project  in  partnership,  it  or  its  wholly 
owned  for-profit  subsidiary  must  be  the 
managing  general  partner.  In  acting  in 
any  of  the  capacities  specified,  the 
community  housing  development 
organization  must  have  effective 
management  control. 

(b)  Each  participating  jurisdiction 
must  make  reasonable  efforts  to  identify 
community  housing  development 
organizations  that  are  capable,  or  can 
reasonably  be  expected  to  become 
capable,  of  carrying  out  elements  of  the 
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jurisdiction's  approved  housing  strategy 
and  to  encourage  such  conununity 
housing  development  organizations  to 
do  so. 

(c]  HOME  funds  reserved  under 
paragraph  (a)  of  this  section  may  be 
used  for  activities  eligible  under 

S  92.205.  Up  to  10  percent  of  the  HOME 
funds  so  reserved  may  be  used  for 
activities  specified  under  J  92.301. 

(d)  These  HOME  funds  are  subject  to 
reduction,  as  provided  in  S  92.50Q(d). 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

{92.301    Profect-«p«cfflc  asaistano*  to 
community  housing  dewtopment 
orguilutions. 

(a)  Project-specific  technical 
assistance  and  site  control  loans — (1} 
General.  Within  the  percentage 
specified  in  S  92.300(c),  HOME  funds 
may  be  used  by  a  participating 
jurisdiction  to  provide  technical 
assistance  and  site  control  loans  to 
community  housing  development 
organizations  in  the  early  stages  of  site 
development  for  an  eligible  project. 
These  loans  may  not  exceed  amounts 
that  the  participating  jurisdiction 
determines  to  be  customary  and 
reasonable  project  preparation  costs 
allowable  under  paragraph  (a)(2]  of  this 
section.  All  costs  must  be  related  to  a 
specific  eligible  project  or  projects. 

(2)  Allowable  expenses.  A  loan  under 
this  paragraph  (a)  of  this  section  may  be 
provided  to  cover  project  expenses 
necessary  to  determine  project 
feasibility  (including  costs  of  an  initial 
feasibility  study),  consulting  fees,  costs 
of  preliminary  financial  applications, 
legal  fees,  architectural  fees,  engineering 
fees,  engagement  of  a  development 
team,  site  control  and  title  clearance. 
General  operational  expenses  of  the 
community  housing  development 
organization  are  not  allowable 
expenses. 

(3)  Repayment.  A  community  housing 
development  organization  that  receives 
a  loan  under  paragraph  (a)  of  this 
section  must  repay  the  loan  to  the 
participating  jurisdiction  from 
construction  loan  proceeds  or  other 
project  income.  The  participating 
jurisdiction  may  waive  repayment  of  the 
loan,  in  part  or  in  whole,  if  there  are 
impediments  to  project  development 
that  the  participating  jurisdiction 
determines  are  reasonably  beyond  the 
control  of  the  borrower. 

(b)  Project-specific  seed  money 
loans— {!]  General.  Within  the  limit 
specified  in  paragraph  (a)  of  this  section, 
HOME  funds  may  be  used  to  provide 
loans  to  community  housing 
development  organizations  to  cover 


preconstruction  project  costs  that  the 
participating  jurisdiction  determines  to 
be  customary  and  reasonable,  including, 
but  not  limited  to  the  costs  of  obtaining 
firm  construction  loan  commitments, 
architectural  plans  and  specifications, 
zoning  approvals,  engineering  studies, 
and  legal  fees. 

(2)  Eligible  sponsors.  A  loan  under 
paragraph  (b)  of  this  section  may  be 
provided  only  to  a  community  housing 
development  organization  that  has,  with 
respect  to  the  project  concerned,  site 
control  (evidenced  by  a  deed,  a  sales 
contract,  or  an  option  contract  to  buy 
the  property],  a  preliminary  financial 
commitment  and  a  capable 
development  team. 

(3)  Repayment.  A  community  bousing 
development  organization  that  receives 
a  loan  imder  paragraph  (b)  of  this 
section  must  repay  the  loan  to  the 
participating  jurisdiction  from 
construction  loan  proceeds  or  other 
project  income.  The  participating 
jurisdiction  may  waive  repayment  of  the 
loan,  in  whole  or  in  part  if  there  are 
impediments  to  project  development 
that  the  participating  jurisdiction 
determines  are  reasonably  beyond  the 
control  of  the  community  housing 
development  organization. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  Z501- 
0013) 

§  92.302    Housing  education  and 
organizationai  support 

(a)  General.  HUD  is  authorized  to 
provide  education  and  organizational 
support  assistance,  in  conjunction  with 
HOME  funds  made  available  to 
community  housing  development 
organizations: 

(1)  To  facilitate  the  education  of  low- 
income  homeowners  and  tenants;  and 

(2)  To  promote  the  ability  of 
community  housing  development 
organizations  to  madntain,  rehabilitate 
and  construct  housing  for  low-income 
and  moderate-income  families  in 
conformance  with  the  requirements  of 
this  part. 

(b)  Delivery  of  assistance.  HUD  will 
provide  assistance  under  this  section 
only  through  contract — 

(1)  With  a  nonprofit  intermediary 
organization  that,  in  the  determination 
of  HUD— 

(i)  Customarily  provides,  in  more  than 
one  community,  services  related  to  the 
provision  of  decent  housing  that  is 
affordable  to  low-income  and  moderate- 
income  persons  or  the  revitaUzation  of 
deteriorating  neighborhoods; 

(ii)  Has  demonstrated  experience  in 
providing  a  range  of  assistance  (such  as 
financing,  technical  assistance, 
construction  and  property  management 


assistance,  capacity  building,  and 
training)  to  community  housing 
develvt^inent  organizations  or  similar 
organizations  that  engage  in  community 
revitaliza;ion; 

(iiij  Has  demonstrated  the  abiUty  to 
provide  technical  assistance  and 
training  for  conununity-based 
developers  of  aiffordable  housing;  and 

(iv)  Has  described  the  uses  to  which 
such  assistance  Mill  be  put  and  the 
intended  beneficiaries  of  the  assistance; 
or 

(2)  With  another  organization,  if  a 
participating  jurisdiction  demonstrates 
that  the  organization  is  qualified  to 
carry  out  eligible  activities  and  that  the 
jurisdiction  would  not  be  served  in  a 
timely  manner  by  intermediaries 
specified  under  paragraph  (b)(1)  of  this 
section.  Contracts  under  paragraph 
(b)(2)  of  this  section  must  be  for 
activities  specified  in  an  application 
from  the  participating  jurisdiction.  The 
application  must  include  a  certification 
that  the  activities  are  necessary  to  the 
effective  implementation  of  the 
participating  jurisdiction's  approved 
housing  strategy. 

(c)  Eligible  acUvities.  Assistance 
under  this  section  may  be  used  only  for 
the  following  eligible  activities: 

(1)  Organizational  support 
Organizational  support  assistance  may 
be  made  available  to  community 
housing  development  organizations  to 
cover  operational  expenses  and  to  cover 
expenses  for  training  and  technical, 
legal,  engineering  and  other  assistance 
to  the  board  of  directors,  staff,  and 
members  of  the  community  housing 
development  organization. 

(2)  Housing  education.  Housing 
education  assistance  may  be  made 
available  to  community  housing 
development  organizations  to  cover 
expenses  for  providing  or  administering 
programs  for  educating,  counseling,  or 
organizing  homeowners  and  tenants 
who  are  eligible  to  receive  assistance 
under  other  provisions  of  this  part 

(3)  Program-wide  support  of  nonprofit 
development  and  management 
Technical  assistance,  training,  and 
continuing  support  may  be  made 
available  to  eligible  community  housing 
development  organizations  for  managing 
and  conserving  properties  developed 
under  this  part 

(4)  Benevolent  loan  funds.  Technical 
assistance  may  be  made  available  to 
increase  the  investment  of  private 
capital  in  housing  for  very  low-income 
families,  particularly  by  encouraging  the 
establishment  of  benevolent  loan  funds 
through  which  private  financial 
institutions  will  accept  deposits  at 
below-market  interest  rates  and  make 
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assistance,  capacity  building,  and 
training)  to  community  housing 
development  organizations  or  similar 
organizations  that  engage  in  community 
revitaliz3;ion; 

(iii)  Has  demonstrated  the  ability  to 
provide  technical  assistance  and 
training  fur  community-based 
developers  of  affordable  housing,  and 

(iv)  Has  described  the  uses  to  which 
such  assistance  will  be  put  and  the 
intended  beneficiaries  of  the  assistance; 
or 

(2)  With  another  organization,  if  a 
participating  jurisdiction  demonstrates 
that  the  organization  is  qualified  to 
carry  out  eligible  activities  and  that  the 
jurisdiction  would  not  be  served  in  a 
timely  marmer  by  intermediaries 
specified  under  paragraph  (b)(1)  of  this 
section.  Contracts  under  paragraph 
(b)(2)  of  this  section  must  be  for 
activities  specified  in  an  application 
h*om  the  participating  jurisdiction.  The 
application  must  include  a  certification 
that  the  activities  are  necessary  to  the 
effective  implementation  of  the 
participating  jurisdiction's  approved 
housing  strategy. 

(c)  Eligible  activities.  Assistance 
under  this  section  may  be  used  only  for 
the  following  eligible  activities: 

(1)  Organizational  support 
Organizational  support  assistance  may 
be  made  available  to  community 
housing  development  organizations  to 
cover  operational  expenses  and  to  cover 
expenses  for  training  and  technical, 
legal,  engineering  and  other  assistance 
to  the  board  of  directors,  stafi,  and 
members  of  the  community  housing 
development  organization. 

(2)  Housing  education.  Housing 
education  assistance  may  be  made 
available  to  community  housing 
development  organizations  to  cover 
expenses  for  providing  or  administering 
programs  for  educating,  counseling,  or 
organizing  homeowners  and  tenants 
who  are  eligible  to  receive  assistance 
under  other  provisions  of  this  part 

(3)  Program-wide  support  of  nonprofit 
development  and  management 
Technical  assistance,  training,  and 
continuing  support  may  be  made 
available  to  eligible  community  housing 
development  organizations  for  managing 
and  conserving  properties  developed 
under  this  part 

(4)  Benevolent  loan  funds.  Technical 
assistance  may  be  made  available  to 
increase  the  investment  of  private 
capital  in  housing  for  very  low-income 
families,  particularly  by  encouraging  the 
establishment  of  benevolent  loan  funds 
through  which  private  financial 
Institutions  will  accept  deposits  at 
below-market  interest  rates  and  make 


those  funds  available  at  favorable  rates 
to  developers  of  low-income  housing 
and  to  low-income  homebuyers. 

(5)  Community  development  banks 
and  credit  unions.  Technical  assistance 
may  be  made  available  to  estabUsh 
privately  owned,  local  community 
development  banks  and  credit  unions  to 
finance  affordable  housing. 

(d)  Limitations.  (1)  A  community 
housing  development  organization  may 
not  receive  assistance  under  paragraphs 
(c)(1)  [organizational  support)  and  (c)(2) 
(housing  education)  of  this  section  for 
any  fiscal  year  in  an  amount  that 
together  with  other  federal  assistance, 
provides  more  than  50  percent  of  the 
organization's  total  operating  budget  in 
the  fiscal  year. 

(2)  Contracts  under  this  section  with 
any  one  contractor  for  a  fiscal  year  may 
not — 

(j)  Exceed  20  percent  of  the  amount 
appropriated  for  this  section  for  such 
fiscal  yean  or 

(ii)  Provide  more  than  20  percent  of 
the  operating  budget  (which  may  not 
include  funds  that  are  passed  through  to 
community  housing  development 
organizations)  of  the  contracting 
organization  for  any  one  year. 

(e)  Single-state  contractors.  Not  less 
than  40  percent  of  the  funds  made 
available  for  this  section  in  an 
appropriations  Act  in  any  fiscal  year 
must  be  made  available  for  eligible 
contractors  that  have  woriced  primarily 
in  one  state. 

(f)  Notice  of  funding.  HUD  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  availability  of  funding 
under  this  section,  as  appropriate. 

9  92.303    Tenant  participation  plan. 

A  community  housing  development 
organization  that  receives  assistance 
under  this  part  must  adhere  to  a  fair 
lease  and  grievance  procedure  approved 
by  the  participating  jurisdiction  and 
provide  a  plan  for  and  follow  a  program 
of  tenant  participation  in  management 
decisions. 

(Approved  t>y  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

Subpart  H— Other  Federal 
Requirements 

§92.350    Equal  opportunity  and  fair 
housing. 

(a)  Equal  opportunity.  No  person  in 
the  United  States  shall  on  the  grounds  of 
race,  color,  national  origin,  religion,  or 
sex  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  funded  in  whole  or 
in  part  with  HOME  funds.  In  addition. 


HOME  funds  must  be  made  available  in 
accordance  with  the  following: 

(1)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-20)  and 
implementing  regulations  at  24  CFR  part 
100;  Executive  Order  11063,  as  amended 
by  Executive  Order  12259  (3  CFR.  1958- 
1963  Comp.,  p.  652  and  3  CFR,  1980 
Comp.,  p.  307)  (Equal  Opportunity  in 
Housing)  and  implementing  regulations 
at  24  CFR  part  107;  and  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regtilations  at  24  CFR  part  146.  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(3)  The  requirements  of  Executive 
Order  11246  (3  CFR  1964-65.  Comp..  p. 
339)  (Equal  Employment  Opportunity) 
and  the  implementing  reguJations  issued 
at  41  CFR  chapter  80; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1988  (12  U.S.C.  1701u)  that— 

(i)  To  the  greatest  extent  feasible, 
opportimities  for  training  and 
employment  arising  in  cormection  with 
the  planning  and  carrying  out  of  any 
project  assisted  with  HOME  funds  be 
given  to  low-income  persons  residing 
within  the  unit  of  general  local 
government  or  the  metropolitan  area  (or 
nonmetropolitan  county)  as  determined 
by  HUD,  in  which  the  project  is  located; 
and 

(ii)  To  the  greatest  extent  feasible, 
contracts  for  work  to  be  performed  in 
connection  with  any  such  project  be 
awarded  to  business  concerns,  including 
but  not  limited  to  individuals  or  firms 
doing  business  in  the  field  of  planning, 
consulting,  design,  architecture,  building 
construction,  rehabilitation, 
maintenance,  or  repair,  which  are 
located  in  or  owned  in  substantial  part 
by  persons  residing  in  the  same 
metropohtan  area  (or  nonmetropolitan 
county)  as  the  project  and 

(5)  The  requirements  of  Executive 
Orders  11625  and  12432  (concerning 
Minority  Business  Fjiterprise),  and  12138 
(concerning  Women's  Business 
Enterprise).  Consistent  with  HUD's 
responsibilities  under  these  Orders, 
each  participating  jurisdiction  must 
make  efforts  to  encourage  the  tise  of 
minority  and  women's  business 
enterprises  in  connection  with  HOME- 
funded  activities.  A  participating 
jurisdiction  must  prescribe  procedures 


acceptable  to  HUD  to  establish  and 
oversee  a  minority  outreach  program 
\\-ithin  its  jurisdiction  to  ensure  the 
inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and 
women,  including,  without  limitation, 
real  estate  firms,  construction  firms, 
appraisal  firms,  management  firms, 
financial  institutions,  investment 
banking  firms,  imderwriters, 
accountants,  and  providers  of  legal 
services,  in  all  contracts  entered  into  by 
the  participating  jurisdiction  with  such 
persons  or  entities,  public  and  private, 
in  order  to  facilitate  the  activities  of  the 
participating  jurisdiction  to  provide 
affordable  housing  authorized  under  tfils 
Act  or  any  other  federal  housing  law 
applicable  to  such  jurisdiction.  Section 
85.36(e)  of  this  title  describes  actions  to 
be  taken  by  a  participating  jurisdiction 
to  assure  that  minority  business 
enterprises  and  women  business 
enterprises  are  used  when  possible  In 
the  prociu^ment  of  property  and 
services. 

(b)  Fair  housing.  In  accordance  with 
the  certification  made  with  its  housing 
strategy,  each  participating  jurisdiction 
must  affirmatively  further  fair  housing. 
Actions  described  in  S  570.904(c)  of  this 
title  will  satisfy  this  requirement. 

(Approved  by  the  Office  of  Managenent  and 
Budget  under  OMB  contn^  numbo^  2601- 

0013) 

S  92.351    Attlrmattve  marketing. 

(a)  Each  participating  jurisdiction 
must  adopt  affirmative  marketing 
procedures  and  requirements  for 
HOME-assisted  housing  containing  5  or 
more  housing  units.  Affirmative 
marketing  steps  consist  of  actions  to 
provide  information  and  otherwise 
attract  eligible  persons  from  all  racial, 
ethnic  and  gender  groups  in  the  bousing 
market  area  to  the  available  housing. 
(The  affirmative  marketing  procedures 
do  not  apply  to  families  with  housing 
assistance  provided  by  the  PHA  or 
families  with  tenant  based  rental 
assistance  provided  with  HOME  funds.) 
The  participating  jurisdiction  must 
armually  assess  the  affirmative 
marketing  program  to  determine  the 
success  of  affirmative  marketing  actions 
and  any  r.ocessary  corrective  actions. 
(These  requirements  and  procedures  are 
comparable  to  the  affirmative  marketing 
requirements  and  procedures  for  the 
Rental  Rehabilitation  Program  (24  CFR 
part  511),  and  jurisdictions  that  have 
participated  in  that  program  should 
consider  basing  their  requirements  and 
procedures  on  their  existing  Rental 
RehabiUtation  Program  requirements 
and  procedures.) 
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(b)  The  affirmative  marketing 
requirements  and  procedures  adopted 
must  include: 

(1)  Methods  for  informing  the  public 
owners,  and  potential  tenants  about 
federal  fair  housing  laws  and  the 
participating  jurisdiction's  affirmative 
marketing  policy  (e.g.,  the  use  of  the 
Equal  Housing  Opportunity  logotype  or 
slogan  in  press  releases  and 
solicitations  for  owners,  and  written 
communication  to  fair  housing  and  other 
groups); 

(2)  Requirements  and  practices  each 
owner  must  adhere  to  in  order  to  carry 
out  the  participating  jurisdiction's 
affirmative  marketing  procedures  and 
requirements  (e.g.,  use  of  commercial 
media,  use  of  community  contacts,  use 
of  the  Equal  Housing  Opportimity 
logotype  or  slogan,  and  display  of  fair 
housing  poster); 

(3)  Procedures  to  be  used  by  owners 
to  inform  and  solicit  applications  from 
persons  in  the  housing  market  area  who 
are  not  likely  to  apply  for  the 
housing.without  special  outreach  (e.g., 
use  of  community  organizations,  places 
of  worship,  employment  centers,  fair 
housing  groups,  or  housing  counseling 
agencies); 

(4)  Records  that  will  be  kept 
describing  actions  taken  by  Uie 
participating  jurisdiction  and  by  owners 
to  affirmatively  market  units  and 
records  to  assess  the  results  of  these 
actions;  and 

(5)  A  description  of  how  the 
participating  jurisdiction  will  assess  the 
success  of  affirmative  marketing  actions 
and  what  corrective  actions  will  be 
taken  where  affirmative  marketing 
requirements  are  not  met. 

(c)  A  state  that  distributes  HOME 
funds  to  units  of  general  local 
government  must  require  each  unit  of 
general  local  government  to  adopt 
affirmative  marketing  procedures  and 
requirements  that  meet  the  requirement 
in  paragraphs  (a)  and  (b)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

§  92.352    EnvlronnMntai  review. 

(a)  General.  The  environmental 
effects  of  each  activity  carried  out  with 
HOME  funds  must  be  assessed  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  the  related  authorities 
listed  in  HUD's  implementing 
regulations  at  24  CFR  parts  50  and  58. 

(b)  Responsibility  for  review.  (1)  A 
participating  jurisdiction  must  assume 
responsibility  for  environmental  review, 
decisionmaking,  and  action  for  each 
activity  that  it  carries  out  with  HOME 
funds,  in  accordance  with  the 


requirements  imposed  on  a  recipient 
under  24  CFR  part  58.  In  accordance 
with  part  58,  the  participating 
jurisdiction  must  carry  out  the 
environmental  review  of  an  activity  and 
obtain  approval  of  its  request  for  release 
of  funds  before  HOME  funds  are 
committed  for  the  activity. 

(2)  A  state  participating  jurisdiction 
must  also  assume  responsibility  for 
approval  of  requests  for  release  of  its 
HOME  funds. 

(3)  HUD  will  perform  the 
environmental  review,  in  accordance 
with  24  CFR  part  50,  for  a  competitively 
awarded  application  for  HOME  funds 
submitted  by  an  entity  that  is  not  a 
participating  jurisdiction. 

§  92.363    Dtoptacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  the  participating 
jurisdiction  must  ensure  that  it  has 
taken  all  reasonable  steps  to  minimize 
the  displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of  a 
project  assisted  with  HOME  funds.  To 
the  extent  feasible,  residential  tenants 
must  be  provided  a  reasonable 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  sanitary,  and 
affordable  dwelling  unit  in  the  building/ 
complex  upon  completion  of  the  project. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing  and  any  increase  in  monthly 
rent/utility  costs. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  ot— 

(1)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(il)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(ill)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex  upon 
completion  of  the  project;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for 
displaced  persons.  (1)  General.  A 
displaced  person  (defined  in  paragraph 
(c)(2)  of  this  section)  must  be  provided 


relocation  assistance  at  the  levels 
described  in,  and  in  accordance  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970  (URA) 
(42  U.S.C.  4201-4655)  and  49  CFR  part 
24.  A  "displaced  person"  must  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19) 
and,  if  the  comparable  replacement 
dwelling  used  to  establish  the  amoimt  of 
the  replacement  housing  payment  to  be 
provided  to  a  minority  person  is  located 
in  an  area  of  minority  concentration,  the 
minority  person  also  must  be  given,  if 
possible,  referrals  to  comparable  and 
suitable,  decent,  safe,  and  sanitary 
replacement  dwellings  not  located  in 
such  areas. 

(2)  Displaced  Person.  (1)  For  purposes 
of  paragraph  (c)  of  this  section,  the  term 
displaced  person  means  a  person 
(family  individual,  business,  nonprofit 
organization,  or  farm,  including  any 
corporation,  partnership  or  association) 
that  moves  irom  real  property  or  moves 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  a  project  assisted  with  HOME  funds. 
This  includes  any  permanent, 
involimtary  move  for  an  assisted 
project,  Including  any  permanent  move 
from  the  real  property  that  is  made: 

(A)  After  notice  by  the  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after 

(7)  The  date  of  the  submission  of  an 
application  to  the  participating 
jurisdiction  or  HUD,  if  the  applicant  has 
site  control  and  the  appUcation  is  later 
approved;  or 

[2]  The  date  the  jurisdiction  approves 
the  applicable  site,  if  the  applicant  does 
not  have  site  control  at  the  nme  of  the 
application;  or 

(B)  Before  the  date  described  in 
paragraph  (c)(2)(i){A)  of  this  section,  if 
the  jurisdiction  or  HUD  determines  that 
the  displacement  resulted  directly  from 
acquisition,  rehabilitation,  or  demolition 
for  the  project;  or 

(C)  By  a  tenant-occupant  of  a  dwelling 
unit,  if  any  one  of  the  followlng"Aree 
situations  occurs: 

[1]  The  tenant  moves  after  execution 
of  the  agreement  covering  the 
acquisition,  rehabilitation,  or  demolition 
and  the  move  occurs  before  the  tenant  is 
provided  written  notice  offering  the 
tenant  the  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitary  dwelling  in  the  same  building/ 
complex  upon  completion  of  the  project 
under  reasonable  terms  and  conditions. 
Such  reasonable  terms  and  conditions 
must  include  a  term  of  at  least  one  year 
at  a  monthly  rent  and  estimated  average 
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relocation  assistance  at  the  levels 
described  in.  and  in  accordance  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4201-4655)  and  49  CFR  part 
24.  A  "displaced  person"  must  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19) 
and,  if  the  comparable  replacement 
dwelling  used  to  establish  the  amount  of 
the  replacement  housing  payment  to  be 
provided  to  a  minority  person  is  located 
in  an  area  of  minority  concentration,  the 
minority  person  also  must  be  given,  if 
possible,  referrals  to  comparable  and 
suitable,  decent,  safe,  and  sanitary 
replacement  dwellings  not  located  in 
such  areas. 

(2)  Displaced  Person,  (i)  For  purposes 
of  paragraph  (c)  of  this  section,  the  term 
displaced  person  means  a  person 
(family  individual,  business,  nonprofit 
organization,  or  farm,  including  any 
corporation,  partnership  or  association) 
that  moves  from  real  property  or  moves 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  a  project  assisted  with  HOME  funds. 
This  includes  any  permanent, 
involuntary  move  for  an  assisted 
project,  including  any  permanent  move 
from  the  real  property  that  is  made: 

(A)  After  notice  by  the  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after 

(1)  The  date  of  the  submission  of  an 
apphcation  to  the  participating 
jurisdiction  or  HUD.  if  the  applicant  has 
site  control  and  the  application  is  later 
approved;  or 

(2)  The  date  the  jurisdiction  approves 
the  applicable  site,  if  the  apphcant  does 
not  have  site  control  at  the  nme  of  the 
application;  or 

(B)  Before  the  date  described  in 
paragraph  (c)(2)(i)(A]  of  this  section,  if 
the  jurisdiction  or  HUD  determines  that 
the  displacement  resulted  directly  from 
acquisition,  rehabilitation,  or  demolition 
for  the  project;  or 

(C)  By  a  tenant-occupant  of  a  dwelling 
unit,  if  any  one  of  the  foUowingthree 
situations  occurs: 

(1)  The  tenant  moves  after  execution 
of  the  agreement  covering  the 
acquisition,  rehabilitation,  or  demoUtion 
and  the  move  occurs  before  the  tenant  is 
provided  written  notice  offering  the 
tenant  the  opportxmity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitary  dwelling  in  the  same  building/ 
complex  upon  completion  of  the  project 
under  reasonable  terms  and  conditions. 
Such  reasonable  terms  and  conditions 
must  include  a  term  of  at  least  one  year 
at  a  monthly  rent  and  estimated  average 
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monthly  utility  costs  that  do  not  exceed 
the  greater  of — 

[i]  The  tenant's  monthly  rent  before 
such  agreement  and  estimated  average 
monthly  utility  costs;  or 

{ii)  llie  total  tenant  payment  as 
determined  under  24  CFR  813.107,  if  the 
tenant  is  low-income,  or  30  percent  of 
gross  household  income,  if  the  tenant  is 
not  low-income;  or 

(2)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/ complex,  and  either — 

[i)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation;  or 

[ii]  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(3)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
writh  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

[ii]  Notwithstanding  paragraph 
(c)(2)(i)  of  this  section,  a  person  does  not 
qualify  as  a  displaced  person  if: 

(A)  The  person  has  been  evicted  for 
cause  based  upon  a  serious  or  repeated 
violation  of  the  terms  and  conditions  of 
the  lease  or  occupancy  agreement, 
violation  of  applicable  federal,  state  or 
local  law,  or  other  good  cause,  and  the 
participating  jurisdiction  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance.  The 
effective  date  of  any  termination  or 
refusal  to  renew  must  be  preceded  by  at 
least  30  days  advance  written  notice  to 
the  tenant  specifying  the  grounds  for  the 
acticM). 

(B)  The  person  moved  into  the 
property  eifter  the  submission  of  the 
application  but,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  Qie  project 
its  possible  impact  on  the  person  (e^^ 
the  person  may  be  displaced, 
temporarily  relocated,  incur  a  rent 
increase),  and  the  fact  that  the  person 
would  not  qualify  as  a  "displaced 
person"  (or  for  any  assistance  imder  this 
section)  as  a  result  of  the  project; 

(C)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(D)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demohtion 
for  the  project. 

(iii)  The  jurisdiction  may,  at  any  time, 
ask  HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  rule. 

(3)  Initiation  of  negotiations.  Vot 
purposes  of  determining  the  formula  for 
computing  replacement  bousing 


assistance  to  be  provided  under 
paragraph  (c)  of  this  section  to  a  tenant 
displaced  horn  a  dwelling  as  a  direct 
result  of  private-owner  rehabilitation, 
demolition  or  acquisition  of  the  real 
property,  the  term  initiation  of 
negotiations  means  the  execution  of  the 
agreement  covering  the  acquisition, 
rehabilitation,  or  demoliti(Mi. 

(d)  Optional  relocation  assistance. 
The  participating  jurisdiction  may 
provide  relocation  payments  and  other 
relocation  assistance  to  families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms  displaced  by  a 
project  assisted  with  HOME  funds 
where  the  displacement  is  not  subject  to 
paragraph  (c)  of  this  section.  The 
jurisdiction  may  also  provide  relocaMon 
assistance  to  persons  covered  under 
paragraph  (c)  of  this  section  beyond  that 
required.  For  any  such  assistance  that  is 
not  required  by  state  or  local  law.  the 
jurisdiction  must  adopt  a  written  policy 
available  to  the  public  that  describes  the 
optional  relocation  assistance  that  it  has 
elected  to  furnish  and  provides  for  equal 
relocation  assistance  within  each  class 
of  displaced  persons. 

(e)  Block  Grant  funds.  If  Community 
Development  Block  Grant  funds  are 
used  to  pay  part  of  the  cost  of  a  HOME 
project  other  than  the  general  planning 
and  administrative  costs  eligible  under 
24  CFR  570.205  and  570.206,  or  optional 
relocation  costs  eligible  under  24  CFR 
570.201(i)(2),  the  project  is  subject  to  the 
requirements  of  the  Housing  and 
Community  Development  Act  of  1974. 
(This  includes  the  section  104(d) 
requirements  to  provide  relocation 
assistance  and  replace  low/moderate- 
income  housing  as  described  at  24  CFR 
570.606(c)  (Entitlement  Program  and 
HUD- Administered  Small  Cities 
Program)  and  24  CFR  57a496e(c)  (State 
CDBG  Program).) 

(f)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  of  49  CFR 
part  24,  subpart  B. 

(g)  Appeals.  A  person  who  disagrees 
with  the  participating  jurisdiction's 
determination  concerning  whether  the 
person  qualifies  as  a  displaced  person, 
or  the  amount  of  relocation  assistance 
for  which  the  person  may  be  eligible, 
may  file  a  written  appeal  of  that 
determination  with  the  jurisdiction.  A 
low-income  person  who  is  dissatisfied 
with  the  jurisdiction's  determination  on 
his  or  her  appeal  may  submit  a  written 
request  for  review  of  that  determination 
to  the  HUD  Field  Office. 

(h)  Responsibility  of  participation 
jurisdiction.  (1)  The  jurisdiction  must 
certify  that  it  will  comply  with  the  URA. 
the  regulations  at  49  QH  part  24,  and 


the  requirements-of  this  section,  and 
must  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  jurisdiction 
to  comply. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost. 
This  cost  also  may  be  paid  from  state  or 
local  funds,  or  funds  available  from 
other  sources. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  0MB  control  number  2501- 
0013) 

{9^354    Labor. 

(a)  General.  Any  contract  for  the 
construction  (rehabilitation  or  new 
construction)  of  affordable  housing  with 
12  or  more  units  assisted  with  funds 
made  available  under  this  part  must 
contain  a  provision  requiring  that  not 
less  than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C  276a-5).  will 
be  paid  to  all  laborers  and  mechanics 
employed  in  the  development  of 
affordable  housing  involved,  and  socfa 
contracts  must  also  be  subject  to  the 
overtime  provisions,  as  af^icable,  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-332). 
Participating  jurisdictions,  contractors, 
subcontractors,  and  other  participants 
must  comply  with  regulations  issued 
under  these  Acts  and  with  other  federal 
laws  and  regulations  pertaining  to  labor 
standards  and  HUD  Handbook  1344J 
(Federal  Labor  Standards  Compliance  in 
Housing  and  Community  Development 
Programs),  as  appUcable.  Partidpeting 
jiuisdictions  must  require  certification 
as  to  compliance  with  the  provisioiM  of 
this  section  before  making  any  payment 
under  such  contract 

(b)  Volunteers.  The  ivevailing  wage 
provisions  of  paragraph  (a)  of  this 
section  do  not  apply  to  an  individua} 
who  receives  no  compensation  or  is  paid 
expenses,  reasonable  benefits,  or  a 
nominal  fee  to  perform  the  services  for 
which  the  individual  volunteered  and 
who  is  not  otherwise  employed  at  any 
time  in  the  construction  work. 

(c)  Sweat  equity.  The  prevailing  wage 
provisions  of  paragraph  (a)  of  this 
section  do  not  apply  to  members  <^  an 
eligible  family  who  provide  labor  in 
exchange  for  acquisition  of  a  property 
for  homeownership  or  provide  labor  in 
lieu  of,  or  as  a  supplement  to,  rent 
payntents. 

(Approved  by  the  Office  of  Management  aad 
Bu<i^  under  OMB  control  number  2581- 
0013) 
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S  92^55    Uad-based  paint 

Housing  assisted  with  HOME  funds 
constitutes  HUD-associated  housing  for 
the  purpose  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4fl21,ef  seq.]  and  is,  therefore,  subject  to 
24  CFR  part  35.  Unless  otherwise 
provided,  participating  jurisdictions  are 
responsible  for  testing  and  abatement 
activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

§92.356    Conflict  Of  intertsL 

(a)  Applicability.  (1)  In  the 
procurement  of  property  and  services  by 
participating  jurisdictions,  state 
recipients,  and  subrecipients,  the 
conflict  of  interest  provisions  in  24  CFR 
85.36  and  0MB  Circular  A-110. 
respectively,  apply. 

(2)  In  all  cases  not  governed  by  24 
CFR  85.36  and  0MB  Circular  A-110,  the 
provisions  of  this  section  applies.  These 
cases  include  the  acquisition  and 
disposition  of  real  property  and  the 
provision  of  assistance  by  the 
participating  jurisdiction,  by  the  state 
recipient,  by  subrecipients,  or  to 
individuals,  housing  developers,  and 
other  private  entities  under  eligible 
activities  which  authorize  such 
assistance  (e.g.,  rehabilitation  of 
housing).* 

(b)  Conflicts  prohibited.  No  persons 
described  in  paragraph  (c)  of  this 
section  who  exercise  or  have  exercised 
any  functions  or  responsibilities  with 
respect  to  activities  assisted  with 
HOME  funds  or  who  are  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 
these  activities,  may  obtain  a  financial 
interest  or  benefit  from  a  HOME 
assisted  activity,  or  have  an  interest  in 
any  contract,  subcontract  or  agreement 
with  respect  thereto,  or  the  proceeds 
thereunder,  either  for  themselves  or 
those  with  whom  they  have  family  or 
business  ties,  during  their  tenure  or  for 
one  year  thereafter. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  official  or  appointed  official 
of  the  participating  jurisdiction,  state 
recipient,  or  subrecipient  which  are 
receiving  HOME  funds. 

(d)  Exceptions:  Threshold 
requirements.  Upon  the  written  request 
of  the  participating  jurisdiction,  HUD 
may  grant  an  exception  to  the 
provisions  of  paragraph  (b)  of  this 
section  on  a  case-by-case  basis  when  it 

*  See  i  92.505  concerning  the  availability  of  OMB 
Circuiars. 


determines  that  the  exception  will  serve 
to  further  the  purposes  of  the  HOME 
Investment  Partnerships  Program  and 
the  effective  and  efficient  administration 
of  the  participating  jurisdiction's 
program  or  project.  An  exception  may 
be  considered  only  after  the 
participating  jurisdiction  has  provided 
the  following; 

(1)  A  disclosure  of  the  nature  of  the 
conflict  accompanied  by  an  assurance 
that  there  has  been  pubUc  disclosure  of 
the  conflict  and  a  description  of  how  the 
public  disclosure  was  made;  and 

(2)  An  opinion  of  the  participating 
jurisdiction's  attorney  that  the  interest 
for  which  the  exception  is  sought  would 
not  violate  state  or  local  law. 

(e)  Factors  to  be  considered  for 
exceptions.  In  determining  whether  to 
grant  a  requested  exception  after  the 
participating  jurisdiction  has 
satisfactorily  met  the  requirements  of 
paragraph  (d)  of  this  section,  HUD  will 
consider  the  cumulative  effect  of  the 
following  factors,  where  applicable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(2)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  of  low- 
income  persons  intended  to  be  the 
beneficiaries  of  the  assisted  activity, 
and  the  exception  will  permit  such 
person  to  receive  generally  the  same 
interests  or  benefits  as  are  being  made 
available  or  provided  to  the  group  or 
class; 

(3)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process  with  respect  to  the  specific 
assisted  activity  in  question; 

(4)  Whether  ^e  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragraph  (c)  of  this  section; 

(5)  Whether  imdue  hardship  will 
result  either  to  the  participating 
jurisdiction  or  the  person  affected  when 
weighed  against  the  public  interest 
served  by  avoiding  the  prohibited 
conflict  and 

(6)  Any  other  relevant  considerations. 

S  92.357    DetMrment  and  auapanaion. 

As  required  by  24  CFR  part  24,  each 
participating  jurisdiction  must  require 
participants  in  lower  tier  covered 
transactions  to  include  the  certification 
in  appendix  B  of  24  CFR  part  24  (that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or 
voluntarily  excluded  from  participation 
from  the  covered  transaction]  in  any 
proposal  submitted  in  connection  with 


the  lower  tier  transactions.  A 
participating  jurisdiction  may  rely  on  the 
certification,  unless  it  knows  the 
certification  is  erroneous. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

S  92.358    Flood  Inauranea. 

(a)  Under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128),  HOME  funds  may  not  be  used 
with  respect  to  the  acquisition,  new 
construction,  or  rehabilitation  of  a 
project  located  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the 
commitment. 

(b)  Participating  jurisdictions  located 
in  an  area  identified  by  FEMA  as  having 
special  flood  hazards  are  responsible  for 
assuring  that  flood  insurance  under  the 
National  Flood  Insurance  Program  is 
obtained  and  maintained. 

(c)  This  section  does  not  apply  to 
HOME  funds  provided  to  a  state. 

S  92.359    Exacutiva  Order  12372. 

(a)  General.  Executive  Order  12372,  as 
amended  by  Executive  Order  12416  (3 
CFR,  1982  Comp.,  p.  197  and  3  CFR,  1983 
Comp.,  p.  186)  (Intergovernmental 
Review  of  Federal  Programs)  and  the 
Department's  implementing  regidations 
at  24  CFR  part  52,  allow  each  state  to 
establish  its  own  process  for  review  and 
comment  on  proposed  federal  financial 
assistance  programs. 

(b)  Applicability.  Executive  Order 
12372  apphes  to  applications  submitted 
with  respect  to  HOME  funds  being 
competitively  reallocated  under  subpart 
J  of  this  part  to  units  of  general  local 
government. 

Subpart  i— Technical  Assistance 

S  92.400    Coordlnatad  federal  aupport  for 
houaing  strategies. 

(a)  General.  HUD  will  provide 
assistance  under  this  subpart  I  to— 

(1)  Facilitate  the  exchange  of 
information  that  would  help 
participating  jurisdictions  carry  out  the 
purposes  of  this  part  including 
information  on  program  design,  housing 
finance,  land  use  controls,  and  building 
construction  techniques; 

(2)  Improve  the  ability  of  states  and 
units  of  general  local  government  to 


December  16,  1991  /  Rules  and  Regulations 


ixception  will  serve 

es  of  the  HOME 

lips  Program  and 

cient  administration 

orisdiction's 

\n  exception  may 

ifter  the 

:tion  has  provided 

the  nature  of  the 
d  by  an  assurance 
)ublic  disclosure  of 
scription  of  how  the 
s  made;  and 
he  participating 
y  that  the  interest 
ion  is  sought  would 
}cal  law. 
onsidered  for 
nining  whether  to 
ception  after  the 
:tion  has 

J  requirements  of 
section,  HUD  will 
tive  effect  of  the 
lere  applicable: 
;ception  would 
cost  benefit  or  an 
xpertise  to  the 
rhich  would 
lilable; 

irson  affected  is  a 
r  class  of  low- 
ided  to  be  the 
issisted  activity, 
ill  permit  such 
lerally  the  same 
as  are  being  made 
d  to  the  group  or 

fected  person  has 
or  her  functions  or 
le  decisionmaking 
to  the  specific 
uestion; 

terest  or  benefit 
he  affected  person 
described  in 
section; 
'.  hardship  will 
articipating 
irson  affected  when 
public  interest 
he  prohibited 

'ant  considerations. 

md  suspension. 
CFR  part  24,  each 
;tion  must  require 
•  tier  covered 
de  the  certification 
:FR  part  24  (that 
cipals  is  presently 
I.  proposed  for 
ineligible,  or 
1  from  participation 
nsaction)  in  any 
n  connection  with 


the  lower  tier  transactions.  A 
participating  jurisdiction  may  rely  on  the 
certification,  unless  it  knows  the 
certification  is  erroneous. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

9  92.358    Flood  insuranc*. 

(a)  Under  the  Flood  Disaster 
ProtecUon  Act  of  1973  (42  U.S.C.  4001- 
4128).  HOME  funds  may  not  be  used 
with  respect  to  the  acquisition,  new 
construction,  or  rehabilitation  of  a 
project  located  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  fiood 
hazards,  unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the 
commitment. 

(b)  Participating  jurisdictions  located 
in  an  area  identified  by  FEMA  as  having 
special  flood  hazards  are  responsible  for 
assuring  that  flood  insurance  under  the 
National  Flood  Insurance  Program  is 
obtained  and  maintained. 

(c)  This  section  does  not  apply  to 
HOME  funds  provided  to  a  state. 

S  92.359    Exscutivs  Order  12372. 

(a)  General.  Executive  Order  12372,  as 
amended  by  Executive  Order  12416  (3 
CFR,  1982  Comp.,  p.  197  and  3  CFR,  1983 
Comp.,  p.  186)  (Intergovernmental 
Review  of  Federal  Programs)  and  the 
Department's  implementing  regulations 
at  24  CFR  part  52,  allow  each  state  to 
establish  its  own  process  for  review  and 
comment  on  proposed  federal  financial 
assistance  programs. 

(b)  Applicability.  Executive  Order 
12372  appUes  to  appUcations  submitted 
with  respect  to  HOME  funds  being 
competitively  reallocated  under  subpart 
)  of  this  part  to  units  of  general  local 
government. 

Subpart  i— Technical  Assistance 

S  92.400    Coordinated  federal  support  for 
housing  strategies. 

(a)  General.  HUD  will  provide 
assistance  under  this  subpart  I  to — 

(1)  Facilitate  the  exchange  of 
information  that  would  help 
participating  jurisdictions  carry  out  the 
purposes  of  this  part  including 
information  on  program  design,  housing 
finance,  land  use  controls,  and  building 
construction  techniques; 

(2)  Improve  the  abiUty  of  states  and 
units  of  general  local  government  to 


design  and  implement  housing 
strategies,  particularly  those  states  and 
units  of  general  local  government  that 
are  relatively  inexperienced  in  the 
development  of  affordable  housing; 

(3)  Encourage  private  lenders  and  for- 
profit  developers  of  low-incomeliousing 
to  participate  in  public-private 
partnerships  to  achieve  the  purposes  of 
this  part; 

(4)  Improve  the  ability  of  states  and 
imits  of  general  local  government, 
community  housing  development 
organizations,  private  lenders,  and  for- 
profit  developers  of  low-income  housing 
to  incorporate  energy  efficiency  into  the 
planning,  design,  financing, 
construction,  and  operation  of 
affordable  housing;  and 

(5)  Facilitate  the  establishment  and 
efficient  operation  of  employer-assisted 
housing  programs  through  research, 
technical  assistance,  and  demonstration 
projects. 

(b)  Conditions  of  contracts — (1) 
Eligible  organizations.  HUD  will  carry 
out  subpart  I  of  this  part  insofar  as  is 
practicable  through  contract  with — 

(i)  A  participating  jurisdiction  or 
agency  thereof; 

(ii)  A  public  purpose  organization 
established  pursuant  to  state  or  local 
legislation  and  responsible  to  the  chief 
elected  official  of  a  participating 
jurisdiction; 

(iii)  An  agency  or  authority 
established  by  two  or  more  participating 
jurisdictions  to  carry  out  activities 
consistent  with  the  purposes  of  this  part; 

\(iv]  A  national  or  regional  nonprofit 
organization  that  has  a  membership 
comprised  predominandy  of  entities  or 
officials  of  entities  that  qualify  under 
paragraph  (b)(l)(i),  (b)(l)(ii),  or  (b)(l)(iii) 
orthis  section;  or 

(v)  A  professional  and  technical 
services  company  or  firm  that  has 
demonstrated  capacity  to  provide 
services  under  subpart  I  of  this  part. 

(2)  Contract  terms.  Contracts  under 
subpart  I  of  this  part  must  be  for  not 
more  than  3  years  and  must  not  provide 
more  than  20  percent  of  the  operating 
budget  of  the  contracting  organization  in 
any  one  year.  Within  any  fiscal  year, 
contracts  with  any  one  organization 
may  not  be  entered  into  for  a  total  of 
more  than  20  percent  of  the  funds 
available  under  subpart  I  of  this  part  in 
that  fiscal  year. 

(c)  Notice  of  funding.  HUD  wdll 
publish  a  notice  in  the  Federal  Register 
announcing  the  availability  of  funding 
under  this  section  as  appropriate. 


Subpart  J — Reallocations 


§92.450 

(a)  This  subpart  J  sets  out  the 
conditions  under  which  HUD  reallocates 
HOME  funds  that  have  been  allocated, 
reserved,  or  placed  in  a  HOME 
Investment  Trust  Fund. 

(b)  A  jurisdiction  that  is  not  a 
participating  jurisdiction  but  is  meeting 
the  requirements  of  SS  92.102, 92.103. 
and  92.104,  (participation  threshold, 
notice  of  intent,  and  submission  of 
housing  strategy)  is  treated  as  a 
participating  jurisdiction  for  purposes  of 
receiving  a  reallocation  under  subpart  J 
of  this  part. 

9  9Z451    Reallocation  of  HOME  funds  from 
a  Jurtsdtctlon  that  Is  not  designated  a 
participating  Jurisdiction  or  has  tts 
designation  revoked. 

(a)  Failure  to  be  designated  a 
participating  Jurisdiction.  HUD  will 
reallocate,  under  this  section,  any 
HOME  funds  allocated  to  or  reserved 
for  a  jurisdiction  that  is  not  a 
participating  jurisdiction  if — 

(1)  HUD  determines  that  the 
jurisdiction  has  failed  to: 

(i)  Meet  the  participation  threshold 
amount  in  §  92.102; 

(ii)  Provide  notice  of  its  intent  to 
become  a  participating  jurisdiction  in 
accordance  with  S  92.103;  or 
'  (iii)  Submit  its  housing  strategy  in 
accordance  with  S  92.104;  or 

(2)  HUD  after  providing  for 
amendments  and  resubmissions  in 
accordance  with  §  91.70  of  this  title, 
disapproves  the  jurisdiction's  housing 
strategy. 

(b)  Designation  revoked.  HUD  will 
reallocate,  under  this  section,  any  funds 
remaining  in  a  jurisdiction's  HOME 
Investinent  Trust  Fund  after  HUD  has 
revoked  the  jurisdiction's  designation  as 
a  participating  jurisdiction  under 

S  92.107. 

(c)  Manner  of  reallocation.  HUD  will 
reallocate  funds  that  are  subject  to 
reallocation  imder  this  section  in  the 
following  manner 

(1)  If  the  funds  to  be  reallocated  under 
this  section  are  from  a  state,  HUD  will: 

(i)  Make  the  funds  available  by 
competition  in  accordance  vnth  criteria 
in  S  92.453  among  applications 
submitted  by  units  of  general  local 
government  within  the  state  and  with 
preference  being  given  to  applications 
from  units  of  general  local  government 
that  are  not  participating  jurisdictions, 
and 

(ii)  Reallocate  the  remainder  by 
formula  in  accordance  with  S  92.454. 

(2)  If  the  funds  to  be  reallocated  are 
from  a  unit  of  general  local  government: 


(i)  Located  in  a  state  that  is  a 
participating  jurisdiction.  HUD  will 
reallocate  the  funds  to  that  state.  The 
state,  in  distributing  these  fimds,  mutt 
give  preference  to  the  provision  of 
affordable  housing  within  the  unit  of 
general  local  government;  or 

(ii)  Located  in  a  state  that  is  a  not  a 
participating  jurisdiction.  HUD  will: 

(A)  Reallocate  the  funds  by 
competition  among  units  of  general  local 
government  and  community  housing 
development  organizations  within  the 
state,  with  priority  going  to  applications 
for  affordable  housing  within  the  unit  of 
general  local  government;  and 

(B)  Reallocate  the  remainder  by 
formula  in  accordance  with  §  92.454. 

§  92.452    RsaWocstton  of  community 
housing  development  organization  set- 


(a)  HUD  will  reallocate,  under  this 
section,  any  HOME  fimds  reduced  or 
recaptured  by  HUD  from  a  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  under  S  92.300(d). 

(b)  HUD  will  reallocate  these  funds  by 
competition  in  accordance  with  criteria 
in  S  92.453  to  other  participating 
jurisdictions  for  affordable  housing 
developed,  sponsored,  or  owned  by 
community  housing  development 
organizations. 

§92.453    Criteria  for  competitive 
resHocatlons. 

(a)  Geneml.  HUD  will  invite 
applications  through  Federal  Register 
notice  for  HOME  funds  that  become 
available  for  competitive  reallocation 
under  §  92.451  or  S  92.452,  or  both.  HUD 
will  publish  one  or  more  such  notices 
throughout  a  fiscal  year,  as  warranted 
by  the  source  and  amount  of  the  HOME 
funds  available  for  competitive 
reallocation.  The  notice  will  describe 
the  application  requirements  and 
procedures,  including  the  deadline  for 
the  submission  of  applications  of  at 
least  30  days,  the  total  funding  available 
for  the  competition  and  any  maximum 
amount  of  individual  awards.  The  notice 
will  describe  the  selection  criteria  and 
any  special  factors  to  be  evaluated  in 
awarding  points  under  the  selection 
criteria.  The  selection  criteria  are  those 
set  forth  in  this  section  and  any 
additional  requirements  in  55  92.451  and 
452.  The  notice  will  also  state  whether 
HUD  will  make  selections  based  on  the 
application  for  a  project  or  activities. 

(b)  Threshold  factors.  To  be    . 
considered  for  a  competitive 
reallocation,  an  appUcation  submitted 
by  a  jurisdiction  must  demonstrate  to 
the  satisfaction  of  HUD  that— 
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(1)  Cooperative  efforts.  The 
jurisdiction  ia  engaged,  or  has  made 
good  faith  efforts  to  engage,  in 
cooperative  efforts  between  the  state 
and  appropriate  participating 
jurisdictions  within  the  state  to  develop, 
coordinate,  and  implement  housing 
strategies  under  the  HOME  Investment 
Partnerships  Act;  and 

(2)  Barrier  removal,  (i)  The 
jurisdiction  is  implementing,  or  has 
plans  to  implement  a  strategy  to  remove 
or  ameliorate  negative  effects  of  public 
policies  which  raise  the  cost  of  housing 
\)T  constrain  incentives  to  develop, 
maintain,  or  improve  affordable  housing: 
or  demonstrate  the  absence  of  these 
pohcies. 

(ii)  A  local  jurisdiction  must  provide  a 
satisfactory  explanation — based  on  its 
approved  housing  strategy,  or  based  on 
the  state's  approved  housing  strategy,  if 
the  jurisdiction  is  not  required  to  submit 
a  housing  strategy — of  wdiether  the  cost 
of  housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  jurisdiction  are  affected  by  state 
and  local  policies,  statutes,  ordinances, 
regulations,  and  administrative 
procedures  and  processes.  Of  particular 
concern  are  policies  such  as  tax  policies 
affecting  land  and  other  property,  land 
use  controls,  zoning  ordinances,  building 
codes,  fees  and  charges,  growth  limits, 
and  policies  that  affect  the  return  on 
residential  investment.  The  jurisdiction 
must  also  provide  a  satisfactory 
description  of  its  strategy  to  remove  or 
ameliorate  negative  effects,  if  any,  of 
such  poUdes. 

(iii)  A  state  must  provide  a 
satisfactory  explanation  of  whether  the 
cost  of  housing  or  the  incentives  to 
develop,  maintain,  or  improve 
affordable  housing  in  the  state  are 
affected  by  state,  as  well  as  local 
'policies,  statutes,  ordinances, 
regulations,  cmd  administrative 
procedures  and  processes.  Of  particular 
concern  are  policies  such  as  tax  policies 
affecting  land  and  other  property,  land 
use  controls,  zoning  ordinances,  building 
codes,  fees  and  charges,  growth  limits, 
and  policies  that  affect  the  return  on 
residential  investment.  A  state  must  also 
provide  a  satisfactory  description  of  its 
strategy  to  remove  or  ameliorate 
directly  any  negative  effects,  as  well  as 
to  work  with  units  of  general  local 
government  involved  to  remove  or 
ameliorate  such  negative  effects  of  such 
policies.  The  strategy  should  propose,  as 
appropriate,  a  program  of  state  enabling 
reforms,  direct  state  action  as  well  as 
model  codes,  standards,  and  technical 
assistance  for  local  governments. 

tc)  Evaluation  criteria.  Each  appUcant 
jurisdiction  meeting  the  threshold 
factors  in  paragraph  (b)  of  this  section 


and  each  applicant  that  is  not  a 
jurisdiction  will  be  evaluated  and 
ranked  in  accordance  with  criteria 
contained  in  the  notice  that  are 
consistent  with  the  following  factors 
and  take  into  account  selection 
preferences  and  other  requirements  in 
SS  92.450  through  92.452  that  may  apply, 
based  on  the  source  of  the  HONffi  funds 
being  competitively  reallocated. 

(1)  Policies  (25  Points).  The  degree  to 
which  the  appUcant  is  pursuing  policies 
that: 

(i)  Make  existing  housing  more 
affordable; 

(ii)  Preserve  the  affbrdability  of 
privately  owned  housing  that  is 
vulnerable  to  conversion,  demolitioa. 
disinvestment  or  abandonment 

(iii)  Increase  the  supply  of  housing 
that  is  affordable  to  very  low-income 
and  low-income  persons,  particularly  in 
areas  that  are  accessible  to  expanding 
job  opportunities;  and, 

(iv)  Remedy  the  effects  of 
discrimination  and  improve  the  housing 
opportunities  for  disadvantaged 
minorities. 

(2)  Actions  (50  points).  The  applicant's 
actions  that — 

(i)  Direct  HOME  funds  to  benefit  very 
low-income  families,  to  a  greater  extent 
than  required  by  9  92,252(a).  Extra 
consideration  will  be  given  for  activities 
that  expand  the  supply  of  affordable 
housing  for  very  low-income  families 
whose  annual  incomes  do  not  exceed  30 
percent  of  the  median  family  income  for 
the  area: 

(ii)  Apply  the  tenant  selection 
preference  categories  applicable  under 
section  8  of  the  United  States  Housing 
Act  of  1937  to  the  selection  of  tenants 
for  housing  assisted  with  HOME  funds; 

(iii)  Provide  matching  resources  in 
excess  of  funds  required  under  \  92.218; 
and 

(iv)  Stimulate  a  high  degree  of 
investment  and  participation  by  the 
private  sector,  including  nonprofit 
organizations. 

(3)  Commitment  (25  points).  The 
applicant's  demonstrated  commitment 
to  expand  the  supply  of  affordable 
rental  housing,  including  units 
developed  by  public  housing  agencies, 
as  indicated  by  the  additional  number  of 
units  of  affordable  housing  made 
available  through  the  new  construction 
or  rehabilitation  within  the  previous  two 
years,  making  adjustments  for  regional 
variations  in  construction  and 
rehabilitation  costs  and  giving  special 
consideration  to  the  number  of 
additional  units  made  available  under 
this  part  through  new  construction  or 
rehabilitation,  including  units  developed 
by  pubhc  housing  agencies,  in  relation 

I 


to  the  amounts  made  available  under 
this  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

$•2,454   ftoilocaaofwbyfonnula. 

(a)  HUD  will  reallocate  under  this 
section: 

(1)  Any  HOME  funds  remaining 
available  for  reallocation  after  HUD  has 
made  competitive  reallocations  under 

S  9  92.451  and  92.452: 

(2)  Any  HOME  funds  available  for 
reallocation  because  HUD  reduced  or 
recaptured  funds  from  participating 
jurisdiction  under  9  92.500(d)  for  failure 
to  commit  the  funds  within  the  time 
specified; 

(3)  Any  HOME  funds  withdrawn  by 
HUD  from  a  participating  jurisdiction 
under  9  91.75(c)(2)  of  this  title  for  failure 
to  submit  in  a  timely  manner  a 
performance  report  required  by  9  91.75 
of  this  title  that  is  satisfactory  to  HUD; 
and 

(4)  Any  HOME  funds  remitted  to  HUD 
under  9  92.503(b)  when  a  jtuisdiction 
ceases  to  be  a  participating  jurisdiction. 

(b)  Any  reallocation  of  funds  from  a 
state  must  be  made  only  among  all 
participating  states,  and  any 
reallocation  of  funds  from  units  of 
general  local  government  must  be  made 
only  among  all  participating  units  of 
general  local  government,  except  those 
participating  jurisdictions  that  HUD  has 
removed  from  participating  in 
reallocations  under  9  92.552. 

(c)  A  local  participating  jurisdiction's 
share  of  a  reallocation  is  calculated  by 
multiplying  the  amount  available  for 
reallocation  to  units  of  general  local 
government  by  a  factor  that  is  that  ratio 
of  the  participating  jurisdiction's 
formula  allocation  provided  under 

9  92.50  to  the  total  of  the  formula 
allocations  provided  for  all  local 
participating  jurisdictions  sharing  in  the 
reallocation.  A  state  participating 
jurisdiction's  share  is  comparably 
determined  using  the  amount  available 
for  reallocation  to  states. 

(d)  HUD  will  make  reallocations 
under  this  section  quarterly,  unless  the 
amount  available  for  such  reallocation 
is  insufficient  to  warrant  making  a 
reallocation.  In  any  event  HUD  will 
make  a  reallocation  imder  this  section  at 
least  once  a  year.  The  minimum  amount 
of  a  reallocation  is  $1000. 

Subpart  K--Program  AdmMetratlon 

(•2.500   The  HOME  invaatmantTnttt 
Fund. 

(a)  General.  A  HOME  Investment 
Trust  Fund  consists  of  the  accounts 
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to  the  amounts  made  available  under 
this  program. 

(Approved  by  du)  Office  of  Managem«it  and 
Budget  under  OMB  control  numl>er  2S01- 
0013) 

9»2.454   RMloeaaombyfonnula. 

(a)  HUD  will  reallocate  under  this 
section: 

(1)  Any  HOME  funds  remaining 
available  for  reallocation  after  HUD  has 
made  competitive  reallocations  under 

S  9  92.451  and  82.452: 

(2)  Any  HOME  funds  available  for 
reallocation  because  HUD  reduced  or 
recaptured  fimds  from  participating 
jurisdiction  under  {  92.500(d]  for  failure 
to  commit  the  funds  within  the  time 
specified: 

(3)  Any  HOME  funds  withdrawn  by 
HUD  from  a  participating  jurisdiction 
under  S  91-75(c)(2)  of  this  title  for  failure 
to  submit  in  a  timely  manner  a 
performance  report  required  by  1 91.75 
of  this  title  that  is  satisfactory  to  HUD; 
and 

(4)  Any  HOME  funds  remitted  to  HUD 
under  S  92.503(b)  when  a  jtirisdiction 
ceases  to  l)e  a  participating  jurisdiction. 

(b)  Any  reallocation  of  funds  from  a 
state  must  be  made  only  among  all 
participating  states,  and  any 
reallocation  of  funds  from  units  of 
general  local  government  must  be  made 
only  among  all  participating  units  of 
general  local  government,  except  those 
participating  jurisdictions  that  HUD  has 
removed  from  participating  In 
reallocations  under  S  92.552. 

(c)  A  local  participating  jurisdiction's 
share  of  a  reallocation  is  calculated  by 
multiplying  the  amount  available  for 
reallocation  to  units  of  general  local 
government  by  a  factor  that  is  that  ratio 
of  the  participating  jurisdiction's 
formula  allocation  provided  under 

9  92.50  to  the  total  of  the  formula 
allocations  provided  for  all  local 
participating  jurisdictions  sharing  in  the 
reallocation.  A  state  participating 
jurisdiction's  share  is  comparably 
determined  using  the  amount  available 
for  reallocation  to  states. 

(d)  HUD  will  make  reallocations 
under  this  section  quarterly,  unless  the 
amount  available  for  such  reallocation 
is  insufficient  to  warrant  making  a 
reallocation.  In  any  event,  HUD  will 
make  a  reallocation  under  this  section  at 
least  once  a  year.  The  minimum  amount 
of  a  reallocation  is  $1000. 

Subpart  K— Program  AdmMatratlon 

992.500   The  HOVE  hiweetment  Trust 
Fund. 

(a)  General.  A  HOME  Investment 
Trust  Fund  consists  of  the  accounts 


described  in  this  section  solely  for 
investment  in  eligible  activities  within 
the  participating  jurisdiction's 
boiuidaries  in  accordance  with  the 
provisions  of  this  part.  HUD  will 
establish  a  HOME  Investment  Trust 
Fund  United  States  Treasiuy  account  for 
each  participating  jurisdiction.  Each 
participating  jurisdiction  must  establish 
a  local  HOME  Investment  Trust  Fund 
account. 

(b)  Treasury  Account  The  United 
States  Treasury  account  of  the  HOME 
Investment  Trust  Fund  includes  funds 
allocated  to  the  participating  jurisdiction 
under  9  92.50  (including  for  a  local 
participating  jurisdiction,  any  transfer  of 
the  state's  allocation  pursuant  to 

9  92.102(b)(2))  and  funds  reallocated  to 
the  participating  jurisdiction,  either  by 
formula  or  by  competition,  under 
subpart  J  of  this  part:  and 

(c)  Local  Account.  (1)  The  local 
account  of  the  HOME  Investment  Trust 
Fund  includes  repayments  of  HOME 
funds  and  matching  contributions  and 
any  payment  of  interest  or  other  retiim 
on  the  investment  of  HOME  funds  and 
matching  contributions. 

(2)  The  participating  jurisdiction  may 
establish  a  second  local  account  of  the 
HOME  Investinent  Trust  Funds  if— 

(i)  The  participating  jurisdiction  has 
its  own  affordable  housing  trust  fund 
that  the  participating  jurisdiction  will 
use  for  matching  contributions  to  the 
HOME  program; 

(ii)  State  statute  or  local  ordinance 
requires  repayments  from  its  own  trust 
fund  to  be  made  to  the  trust  fund; 

(iii)  The  participating  jurisdiction 
establishes  a  separate  account  within  its 
own  trust  fund  for  repayments  of  the 
matching  contributions  and  any 
payment  of  interest  or  other  rettim  on 
investment  of  the  matching 
contributions;  and 

(iv)  The  funds  in  the  account  are  used 
solely  for  investment  in  eligible 
activities  within  the  participating 
jurisdiction's  boundaries  in  accordance 
with  the  provisions  of  this  part. 

(3)  The  funds  in  the  local  account 
cannot  be  used  for  the  matching 
contribution  and  do  not  need  to  be 
matched. 

(d)  Reductions.  HUD  will  reduce  or 
recaphire  HOME  funds  in  the  HOME 
Investment  Trust  Fund  by  the  amount 
of— 

(1)  Any  funds  in  the  United  States 
Treasury  account  that  are  required  to  be 
reserved  (i.e.,  15  percent  of  the  funds)  by 
a  participating  jurisdiction  under 
9  92.300  that  are  not  awarded  to  a 
community  housing  development 
organization  pursuant  to  a  written 
agreement  within  18  months  after  the 


funds  were  deposited  in  the  United 
States  Treasury  account; 

(2)  Any  funds  in  the  United  States 
Treasury  account  (except  rental  housing 
production  set-aside  funds  under 

9  92.51)  that  are  not  committed  within  24 
months  after  the  last  day  of  the  month  in 
which  the  funds  were  deposited  in  the 
United  States  Treasury  account: 

(3)  Any  rental  housing  production  set- 
aside  funds  under  9  92.51  that  are  not 
committed  within  36  months  after  the 
last  day  of  the  month  in  which  the  funds 
were  deposited  in  the  United  States 
Treasury  account; 

(4)  Any  funds  in  the  United  States 
Treasury  account  that  are  not  expended 
within  five  years  after  the  last  day  of  the 
month  in  which  the  fimds  were 
deposited  in  the  United  States  Treasuiy 
account;  and 

(5)  Any  penalties  assessed  by  HUD 
under  9  92.551. 

VZ.9U I    rmiHc  invwinwfn  I'WUMiwup 
Agreement 

Allocated  and  reallocated  funds  will 
be  made  available  pursuant  to  a  HOME 
Investment  Partnership  Agreement.  The 
agreement  must  ensure  that  HOME 
funds  invested  in  affordable  housing  are 
repayable  if  the  housing  ceases  to 
qualify  as  affordable  housing  before  the 
period  of  affordability  expires. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numlier  2501- 
0013) 

§  92.502    Cash  and  Management 
Inf onnation  System;  dtabursement  of 
HOME  funds. 

(a)  General.  The  Home  Investment 
Trust  Fund  account  established  in  the 
United  States  Treasury  is  managed 
through  HUDs  Cash  and  Management 
Information  (C/MI)  System  for  the 
HOME  Investment  Partnerships 
Program.  The  C/MI  System  is  a 
computerized  system  which  manages, 
disburses,  collects,  and  reports 
information  on  the  use  of  HOME  funds 
in  the  United  States  Treasury  account. 

(b)  Project  set-up.  (1)  After  the 
participating  jurisdiction  executes  the 
HOME  Investment  Partnership 
Agreement,  comphes  with  the 
environmental  requirements  under  part 
58  of  this  title  for  release  of  funds,  and 
submits  the  appropriate  banking  and 
security  documents,  the  participating 
jurisdiction  may  identify  (set  up) 
specific  investments  in  the  C/MI 
System.  Investments  that  require  the  set- 
up of  projects  in  the  C/MI  System  are 
the  acquisition,  new  construction,  or 
moderate  or  substantial  rehabilitation  of 
real  property,  and  investments  of  HOME 
funds  to  provide  tenant-based  rental 
assistance.  Within  12  calendar  days  of 


project  set-up,  the  participating 
jurisdiction  is  required  to  submit  a 
Project  Set-Up  Report  to  HUD  for  each 
project  set  up  in  the  C/MI  System.  Until 
an  acceptable  Project  Set-Up  Report  is 
received  and  entered  in  the  C/MI 
System,  HOME  funds  for  the  project  are 
not  considered  committed  (as  defined  in 
9  92.2),  and,  therefore,  are  subject  to 
recapture  and  reallocation  to  the  extent 
authorized  by  9  92.500. 

(2)  If  the  Project  Set-Up  Report  is  not 
received  within  20  days  of  the  project 
set-up  call,  the  project  will  be  cancelled 
automatically  by  the  C/MI  System.  In 
addition,  a  project  which  has  been 
committed  in  the  C/MI  System  for  12 
months  without  an  initial  disbursement 
of  funds  will  be  automatically  cancelled 
by  the  C/MI  System. 

(c)  Disbursement  of  HOME  funds.  (1) 
After  information  from  an  acceptable 
Project  Set-Up  report  is  entered  into  the 
C/Ml  System,  HOME  funds  may  be 
drawn  down  from  the  United  States 
Treasury  account  for  the  project  by  the 
participating  jurisdiction  by  electronic 
funds  transfer.  The  funds  will  be 
deposited  in  the  local  account  of  the 
HOME  Investinent  Trust  Fund  of  the 
participating  jurisdiction  within  48  to  72 
hours  of  the  disbursement  request.  Any 
drawdown  of  HOME  funds  from  the 
United  States  Treasury  account  is 
conditioned  upon  the  submission  of 
satisfactory  information  by  the 
participating  jurisdiction  about  the 
project  or  tenant-based  rental  assistance 
and  compliance  with  other  procedures 
specified  by  HUD  in  HUDs  forms  and 
issuances  concerning  the  Cash  and 
Management  Information  System. 
Copies  of  these  forms  and  issuances 
may  be  obtained  from  HUD  Field 
Offices. 

(2)  HOME  funds  drawn  from  the 
United  States  Treasury  account  must  be 
expended  for  eligible  costs  within  15 
days.  Any  interest  earned  within  the  15 
day  period  may  be  retained  by  the 
participating  jurisdiction  as  HOME 
funds.  Any  fluids  that  are  drawn  down 
and  not  expended  for  eligible  costs 
within  15  days  of  the  disbursement  must 
be  returned  to  the  C/Ml  System  for 
deposit  by  HUD  in  the  participating 
jurisdiction's  United  States  Treasury 
account  of  the  Home  Investment  Trust 
Fund.  Except  for  states  as  provided  by 
the  Intergovernmental  Cooperation  act 
(31  U.S.C.  6501  et  seq.),  interest  earned 
after  15  days  belongs  to  the  United 
States  and  must  be  remitted  promptly, 
but  at  least  quarterly,  to  HUD,  except 
that  the  participating  jiuisdiction  may 
retain  interest  amounts  up  to  $100  per 
year  for  administrative  expenses. 
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(3)  HOME  funds  in  the  local  account 
of  the  HOME  Investment  Trust  Fund 
must  be  disbursed  before  requests  are 
made  for  HOME  funds  in  the  United 
States  Treasury  account. 

(4)  A  participating  jurisdiction  will  be 
paid  on  an  advance  basis  provided  it 
complies  «vith  the  requirements  of  this 
part. 

(5)  Except  as  provided  in 

§§  92.301(a)(3)  and  92.301(b)(3).  if  a 
project  is  terminated  before  its 
completion,  whether  voluntarily  by  the 
participating  jurisdiction  or  otherwise, 
an  amount  equal  to  the  HOME  funds 
disbursed  for  the  project  must  be  paid 
by  the  participating  jurisdiction  to  its 
HOME  Investment  Trust  Fund.  If  the 
HOME  funds  were  disbursed  from  the 
Treasury  account,  the  amount  must  be 
paid  to  the  Treasury  account;  if  the 
HOME  funds  were  disbursed  from  the 
local  account  the  amount  must  be  paid 
to  the  local  account.  If  the  amount  is  not 
repaid,  the  participating  jurisdiction  will 
be  subject  to  actions  under  subpart  L  of 
this  part 

(d)  Pavement  certification.  As  post- 
docimientation  of  each  drawdown  of 
funds  from  the  United  States  Treasury 
account  a  participating  jurisdiction 
must  submit  to  HUD  a  payment 
certification,  for  each  drawdown,  in  the 
form  required  by  HUD.  If  the  payment 
certification  is  not  received  within  10 
calendar  days  of  the  drawdown,  the 
participating  jurisdiction  will  be 
suspended  from  setting  up  new  projects 
until  the  payment  certification  is 
received  by  HUD. 

(e)  Submission  of  project  completion 
reports.  A  Project  Completion  Report 
must  be  submitted  to  HUD  within  120 
days  of  the  final  drawdown  request  for 
the  project.  If  a  satisfactory  Project 
Completion  Report  is  not  submitted  by 
the  due  date,  HUD  will  suspend  further 
project  set-ups  for  the  participating 
jurisdiction.  Project  set-ups  will  remain 
suspended  until  a  satisfactory  Project 
Completion  Report  is  received  and 
entered  into  the  C/MI  System. 

(f)  State  recipients.  State  recipients 
are  also  given  access  to  the  C/MI 
System  for  investment  of  HOME  funds 
upon  designation  by  the  state  and 
submission  of  the  appropriate  banlcing 
and  security  documents. 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

$  92.503    Repayment  of  InvMtiiMnL 

(a)  Housing  assisted  with  HOME 
funds  that  does  not  meet  the 
affordability  requirements  for  the  period 
specified  in  S  92.252  or  {  92.254,  as 
applicable,  must  be  repaid  in 


accordance  with  paragraph  (b)  of  this 
section. 

(b)  Any  repayment  of  HOME  funds 
(including  repayment  required  if  the 
housing  no  longer  qualifies  as  affordable 
housing),  and  any  payment  of  interest  or 
other  return  on  the  investment  of  HOME 
funds,  must  be  deposited  in  the 
jurisdiction's  HOME  Investment  Trust 
Fund  local  account  except  that  if  the 
jurisdiction  is  not  a  participating 
jurisdiction  when  the  payment  or 
repayment  is  made,  the  funds  must  be 
remitted  to  HUD  and  reallocated  in 
accordance  with  S  92.454. 

§92.504    PartlcHwittng  KiflsdlcHon 
respomlMWUM,  written  igreenMntSi 
monHortng. 

(a)  Responsibilities.  The  participating 
jurisdiction  is  responsible  for  ensuring 
that  HOME  funds  are  used  in 
accordance  with  all  program 
requirements.  The  use  of  state 
recipients,  subrecipients.  or  contractors 
does  not  relieve  the  participating 
jurisdiction  of  this  responsibility. 

(b)  Executing  a  written  agreement 
Before  disbursing  any  HOME  funds  to 
any  entity  (e.g.,  state  recipient  for-profit 
housing  developer,  nonprofit 
organization,  homeowner,  contractor, 
community  housing  development 
organization,  or  PHA)  the  participating 
jurisdiction  must  enter  into  a  written 
agreement  with  the  entity  ensuring 
compHemce  with  the  requirements  of  this 
part.  A  state  recipient,  subrecipient  or 
contractor  must  also  enter  into  a  written 
agreement  before  it  disburses  funds  to 
any  entity.  The  agreement  remains  in 
effect  during  the  period  for  affordability 
under  §  92.252  or  §  92.254,  as  appUcable. 
or  if  the  entity  is  a  subrecipient  during 
any  period  that  the  entity  has  control 
over  HOME  funds. 

(c)  Provisions  in  written  agreement 
At  a  minimum,  the  written  agreement 
must  include  provisions  concerning  the 
following  items: 

(1)  Use  of  the  HOME  funds.  The 
agreement  must  describe  the  use  of  the 
HOME  funds,  including  the  tasks  to  be 
performed,  a  schedule  for  completing  the 
tasks,  and  a  budget  These  items  must 
be  in  sufficient  detail  to  provide  a  sound 
basis  for  the  participating  jurisdiction 
effectively  to  monitor  performance 
imder  the  agreement. 

(2)  Affordability.  The  agreement  must 
require  housing  assisted  with  HOME 
funds  to  meet  the  affordability 
requirements  of  %  92.252  or  S  92.254,  as 
applicable,  and  must  require  repayment 
of  the  funds  if  the  housing  does  not  meet 
the  affordability  requirements  for  the 
specified  time  period. 

(3)  Repayments.  If  the  entity  is  a 
contractor,  subrecipient,  or  state 


recipient  the  agreement  must  state  if 
"repayment  interest,  and  other  return  on 
the  investment  of  HOME  funds  are  to  be 
remitted  to  the  participating  jurisdiction 
or  are  to  be  retained  for  additional 
eligible  activities  by  the  entity. 

(4)  Uniform  administrative 
requirements.  If  the  entity  is  a 
subrecipient  or  state  recipient  the 
agreement  must  require  the  entity  to 
comply  with  applicable  uniform 
administrative  requirements,  as 
described  in  \  92.505. 

(5)  Project  requirement  The 
agreement  must  require  compliance  with 
project  requirements  in  subpart  F  of  this 
part  as  apphcable  in  accordance  with 
the  type  of  project  assisted. 

(6)  Housing  quality  standard.  The 
agreement  must  require  owners  of  rental 
housing  assisted  with  HOME  funds  to 
maintain  the  housing  in  compUance  with 
applicable  Housing  Quality  Standards 
and  local  housing  code  requirements  for 
the  duration  of  the  agreement 

(7)  Other  program  requirements.  The 
agreement  must  require  the  entity  to 
carry  out  each  activity  in  compliance 
with  all  federal  laws  and  regulations 
described  in  subpart  H  of  this  part 
except  that  the  entity  does  not  assume 
the  participating  jurisdiction's 
responsibihties  for  environmental 
review  in  %  92.352  or  the 
intergovernmental  review  process  in 

S  92.359. 

(8)  Affirmative  marketing.  The 
agreement  must  specify  the  entity's 
affirmative  marketing  responsibilities  in 
accordance  with  {  92.351. 

(9)  Conditions  for  religious 
organizations.  Where  applicable,  the 
agreement  must  include  the  conditions 
prescribed  in  S  92.257  for  the  use  of 
HOME  funds  by  religious  organizations. 

(10)  Requests  for  disbursements  of 
funds.  The  agreement  must  specify  that 
the  entity  may  not  request  disbursement 
of  funds  under  the  agreement  until  the 
funds  are  needed  for  payment  of  eligible 
costs.  The  amount  of  each  request  must 
be  limited  to  the  amount  needed. 

(11)  Reversion  of  assets.  If  the  entity 
is  a  subrecipient  the  agreement  must 
specify  that  upon  expiration  of  the 
agreement,  the  entity  must  transfer  to 
the  participating  jurisdiction  any  HOME 
funds  on  hand  at  the  time  of  expiration 
and  any  accounts  receivable 
attributable  to  the  use  of  HOME  funds. 

(12)  Records  and  reports.  The 
agreement  must  spediFy  the  particular 
records  that  must  be  maintained  and 
any  information  or  reports  that  must  be 
submitted  in  order  to  assist  the 
participating  jurisdiction  in  meeting  its 
recordkeeping  and  reporting 
requirements. 
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recipient  the  agreement  must  state  if 
'  repayment,  interest,  and  other  return  on 
the  investment  of  HOME  funds  are  to  be 
remitted  to  the  participating  jurisdiction 
or  are  to  be  retained  for  additional 
eligible  activities  by  the  entity. 

(4)  Uniform  administrative 
requirements.  If  the  entity  is  a 
subrecipient  or  state  recipient,  the 
agreement  must  require  the  entity  to 
comply  with  applicable  uniform 
administrative  requirements,  as 
described  in  {  02.505. 

(5)  Project  requirement  The 
agreement  must  require  compUance  with 
project  requirements  in  subpart  F  of  this 
part  as  applicable  in  accordance  with 
the  type  of  project  assisted. 

(6)  Housing  quality  standard.  The 
agreement  must  require  owners  of  rental 
housing  assisted  with  HOME  funds  to 
maintain  the  housing  in  compUance  with 
applicable  Housing  Quality  Standards 
and  local  housing  code  requirements  for 
the  duration  of  the  agreement 

(7)  Other  program  requirements.  TTie 
agreement  must  require  the  entity  to 
carry  out  each  activity  in  compliance 
with  all  federal  laws  and  regulations 
described  in  subpart  H  of  this  part 
except  that  the  entity  does  not  assume 
the  participating  jurisdiction's 
responsibilities  for  environmental 
review  in  (  92.352  or  the 
intergovernmental  review  process  in 

S  92.359. 

(8)  Affirmative  marketing.  The 
agreement  must  specify  the  entity's 
affirmative  marketing  responsibilities  in 
accordance  with  i  92.351. 

(9)  Conditions  for  religious 
organizations.  Where  applicable,  the 
agreement  must  include  the  conditions 
prescribed  in  §  92.257  for  the  use  of 
HOME  funds  by  religious  organizations. 

(10)  Requests  for  disbursements  of 
funds.  The  agreement  must  specify  that 
the  entity  may  not  request  disbursement 
of  funds  under  the  agreement  until  the 
funds  are  needed  for  payment  of  eligible 
costs.  The  amount  of  each  request  must 
be  limited  to  the  amount  needed. 

(11)  Reversion  of  assets.  If  the  entity 
is  a  subrecipient  the  agreement  must 
specify  that  upon  expiration  of  die 
agreement,  the  entity  must  transfer  to 
the  participating  jurisdiction  any  HOME 
funds  on  hand  at  the  time  of  expiration 
and  any  accounts  receivable 
attributable  to  the  use  of  HOME  funds. 

(12)  Records  and  reports.  The 
agreement  must  spedJFy  the  particular 
records  that  must  be  maintained  and 
any  information  or  reports  that  must  be 
submitted  in  order  to  assist  the 
participating  jurisdiction  in  meeting  its 
recordkeeping  and  reporting 
requirements. 


(13)  Enforcement  of  the  agreement 
The  agreement  must  provide  for  a 
means  of  enforcement  by  the 
participating  jurisdiction  or  the  intended 
beneficiaries.  The  means  of  enforcement 
may  include  liens  on  real  property,  deed 
restrictions,  or  other  provisions.  The 
affordabihty  requirements  in  S  92.252 
must  be  enforced  by  deed  restriction.  In 
addition,  the  agreement  must  specify 
remedies  for  breach  of  the  provisions  of 
the  agreement.  If  the  entity  is  a 
subrecipient  or  state  recipient  the 
agreement  must  specify  that,  in 
accordance  with  24  CFR  85.43, 
suspension  or  termination  may  occur  if 
the  entity  materially  fails  to  comply  with 
any  term  of  the  agreement  and  that  the 

agreement  may  be  terminated  for     

convenience  in  accordance  with  24  CFR 
85.44. 

(14)  Duration  of  the  agreement  The 
agreement  must  specify  that  the 
agreement  is  in  effect  for  the  period  of 
affordability  required  by  the 
participating  jurisdiction  under  S  92.252 
or  5  92.254. 

(d)  Monitoring.  The  participating 
jurisdiction  is  responsible  for  managing 
the  day-to-day  operations  of  its  HOME 
program,  for  monitoring  the  performance 
of  all  entities  receiving  HOME  funds 
from  the  participating  jurisdiction  to 
assure  compUance  with  the 
requirements  of  this  part  and  for  taking 
appropriate  action  when  performance 
problems  arise. 

(1)  Not  less  than  annually,  the 
participating  jurisdiction  must  review 
the  activities  of  ovraers  of  rental  housing 
assisted  with  HOME  funds  to  assess 
compUance  with  the  requirement  of  this 
part  as  set  forth  in  the  written 
agreement  under  paragraphs  (b)  and  (c) 
of  this  section.  For  multifamily  housing, 
each  review  must  include  on-site 
inspection  to  determine  compUance  with 
housing  codes  and  the  requirements  of 
this  part.  For  rental  housing  containing 
one-  to  four-dwelling  units,  an  on-site 
review  must  be  made  once  within  each 
two-year  period.  Tlie  results  of  each 
review  must  be  included  in  the 
participating  jurisdiction's  performance 
report  required  by  part  91  of  this  title 
and  must  be  made  available  to  the 
pubUc. 

(2)  Not  less  than  annually,  the 
pcirticipating  jurisdiction  must  review 
the  performance  of  each  contractor  and 
subrecipient 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  nomber 
2501-0013] 
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and  the  following  requirements  of  24 
CFR  part  85  apply  to  the  participating 
jurisdiction,  state  recipients,  and  any 
governmental  subrecipient  receiving 
HOME  funds:  S§  85.6,  85.12,  85.20,  85.22, 
85.26.  85.35.  85.36.  85.44,  85.51,  and  85.52. 

(b)  Non-profit  organizations.  The 
requirements  of  OMB  Circular  No.  A- 
122  and  the  following  requirements  of 
OMB  Circular  No.  A-110  apply  to 
subrecipients  receiving  HOME  funds 
that  are  private  nonprofit  organizations: 
Attachment  B;  attachment  F;  attachment 
H,  paragraph  2;  and  attachment  O. 
(Copies  of  OMB  Circulars  may  be 
obtained  from  E.O.P.  Publications,  room 
2200.  New  Executive  Office  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332.  (This  is  not  a  toll-free 
number.)  There  is  a  limit  of  two  free 
copies.)) 

$92,506    Audit 

Audits  must  be  conducted  in 
accordance  with  24  CFR  part  44  and 
OMB  Circular  A-133.' 


S  92.507 

(a)  HOME  funds  from  each  individual 
federal  fiscal  year  (i.e.,  the  allocation 
and  any  reallocated  funds  from  the 
particular  federal  fiscal  year 
appropriation)  will  be  closed  out  when 
all  the  foUowing  criteria  have  been  met: 

(1)  All  funds  to  be  closed  out  have 
been  drawn  down  and  expended  for 
completed  project  costs,  or  funds  not 
dravm  down  and  expended  have  been 
deobligated  by  HUD; 

(2)  'The  matching  requirements  in 
S  92.218  have  been  met 

(3)  Project  Completion  Reports  for  all 
projects  using  funds  to  be  closed  out 
have  been  submitted  and  entered  into 
the  C/MI  System.  (Based  on  the  data  in 
the  C/MI  System,  HUD  will  prepare  the 
Closeout  Report.); 

(4)  The  participating  jurisdiction  has 
been  re\iewed  and  audited  and  HUD 
has  determined  that  all  requirements, 
except  for  affordability,  have  been  met 
or  all  monitoring  and  audit  findings  have 
been  resolved. 

(i)  The  participating  jurisdiction's 
most  recent  audit  report  and  audit 
reports  of  state  recipients,  where 
appUcable,  must  be  received  by  HUD.  if 
the  audit  does  not  cover  all  funds  to  be 
closed  out.  the  closeout  may  proceed, 
provided  the  participating  jurisdiction 
agrees  in  the  Closeout  Report  that  any 
costs  paid  with  the  funds  that  were  not 
audited  must  be  subject  to  the 
participating  jurisdiction's  next  single 
audit  and  that  the  participating 
jurisdiction  may  be  required  to  repay  to 


(a)  Governmental  entities.  The 
requirements  of  OMB  Circular  No.  A-87 


'  See  I  SZJOe  conoeming  die  tvaikbiJity  of  OMB 

Circulars. 


HUD  any  disallowed  costs  based  on  the 
results  of  the  audit. 

(ii)  The  on-site  monitoring  of  the 
participating  jurisdiction  by  the  HUD 
Field  Office  must  include  verification  of 
C/MI  System  data  reflected  in  the 
Closeout  Report  and  reconciliation  of 
any  discrepancies  which  may  exist 
between  C/Ml  System  data  and 
participating  jurisdiction  or  state 
recipient  records. 

(b)  The  Closeout  Report  contains  the 
final  data  on  the  funds  and  must  be 
signed  by  the  participating  jurisdiction 
and  HUD.  In  addition,  the  report  must 
contain: 

(1)  A  provision  regarding  unaudited 
funds,  required  by  paragraph  (a)(4)(i)  of 
this  section;  and 

(2)  A  provision  requiring  the 
participating  jurisdiction  to  continue  to 
meet  the  requirements  applicable  to 
housing  projects  for  the  period  of 
affordability  specified  in  S  92.252  or 

S  92.254,  to  keep  records  demonstrating 
that  the  requirements  have  been  met 
and  to  repay  the  HOME  funds,  as 
required  by  S  92.503.  if  the  housing  fails 
to  remain  affordable  for  the  required 
period. 

(Approved  by  the  Office  of  Management  and 

Budget  under  OMB  control  nujnt>er  2501- 
0013) 

$92,506    ItocordkMpina. 

(a)  General.  Each  participating 
jurisJdiction  must  establish  and  maintain 
sufficient  records  to  enable  HUD  to 
determine  whether  the  participating 
jurisdiction  has  met  the  requirements  of 
this  part.  Records  must  be  kept  in  a 
manner  that  identifies  the  source  of 
funds  of  each  project  (e.g.,  allocation 
and  reallocation  identified  by  federal 
fiscal  year  appropriation  and  funds  in 
the  local  account  of  the  HOME 
Investment  Trust  Fund  and  state  or  local 
funds  provided  under  S  92.102(b)).  At  a 
minimum,  the  following  records  are 
needed: 

(1)  Requirements  for  designation  as  a 
participating  jurisdiction: 

(i)  Records  for  a  consortium  of  the 
agreement  among  the  participating 
member  units  of  general  local 
government  required  by  (  92.101. 

(ii)  Records  for  a  unit  of  general  local 
government  receiving  a  formula 
allocation  of  less  than  $750000  that 
demonstrate  that  funds  have  been  made 
available  (either  by  the  state  or  the  unit 
of  general  local  go'vernment,  or  both) 
equal  to  or  greater  than  the  difference 
between  its  formula  allocation  and 
$750,000  as  required  by  $  92.102. 

(2)  Program  requirements: 
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(i)  Records  of  the  efforts  to  maximize 
participation  by  the  private  sector  as 
required  by  S  92.200. 

(ii)  Records  providing  a  full 
description  of  each  activity  assisted 
with  HOME  funds,  including  its  census 
tract  location  (if  the  activity  has  a 
geographical  locus),  the  amount  of 
HOME  funds  budgeted,  committed,  and 
expended  for  the  activity. 

(iii)  Records  supporting  the 
participating  jurisdiction's 
determination  and  certifications  under 
§  92.209  (new  construction: 
Neighborhood  revitalization),  including 
a  description  of  how  the  neighborhood 
revitalization  program  emphasizes 
rehabilitation  and  the  time  period  of  the 
neighborhood  revitalization  program;  a 
description  of  the  neighborhood  and 
percentage  of  households  at  or  below  80 
percent  of  median  income. 

(iv)  Records  supporting  the 
participating  jurisdiction's 
determination  and  certifications  under 
§  92.210  (new  construction:  Special 
needs). 

(v)  Records  supporting  the 
participating  jurisdiction's  certiflcation 
under  §  92.211  (tenant-based  rental 
assistance;  the  waiting  list; 
determinations  of  rent  reasonableness; 
calculations  of  HOME  subsidv  for  each 
tenant  assisted). 

(vi)  Records  for  income  targeting 
required  by  §  §  92.216  and  92.217. 

(vii)  Records,  including  individual 
project  records  and  a  running  log, 
demonstratmg  compliance  with  the 
matching  requirements  in  §§  92.218 
through  92.221  including  the  type  and 
amount  of  contributions  by  project. 

(3)  Project  records: 

(i)  Records  that  demonstrate  that  each 
project  meets  the  property  standards  in 
§  92.251. 

(ii)  Records  that  demonstrate  that 
each  rental  housing  project  meets  the 
requirements  of  §  92.252  for  the  required 
period  of  affordabihty.  Records  must  be 
kept  for  each  family  assisted. 

(iii)  Records  that  demonstrate 
compliance  with  the  requirements  of 
S  92.253  for  tenant  and  participant 
protections. 

(iv)  Records  that  demonstrate 
compliance  with  the  requirements  in 
S  92.254  for  affordable  housing: 
homeownership,  including  the  initial 
purchase  price  and  appraised  value 
(after  rehabihtation,  if  required)  of  the 
property.  Records  must  be  kept  for  each 
family  assisted. 

(v)  Records  that  indicate  whether  the 
project  is  mixed-income,  mixed-use,  or 
both,  in  accordance  with  §  92.255  or 
S  92.256. 

(vi)  Records  evidencing  the  guidelines 
adopted  by  the  participating  jurisdiction 


and  supporting  the  certification  for  each 
housing  project  that  the  combination  of 
federal  assistance  to  the  project  is  not 
any  more  than  is  necessary  to  provide 
affordable  housing,  as  required  by 
S  92.150(c)(1). 

(4)  Community  Housing  Development 
Organization  set-aside  records: 

(i)  Records  indicating  the  name  and 
qualifications  of  each  community 
housing  development  organization  and 
amount  of  HOME  funds  awarded. 

(ii)  Records  setting  forth  the  efforts 
made  to  identify  and  encourage 
community  housing  development 
organizations,  as  required  by  §  92.300. 

(iii)  Records  supporting  project- 
specific  assistance  to  community 
housing  development  organizations 
under  S  92.301,  including  the 
impediments  to  repayment,  if  repayment 
is  waived. 

(5)  Other  federal  requirements 
records: 

(i)  Equal  opportunity  and  fair  housing 
records  containing: 

(A)  Data  on  the  extent  to  which  each 
racial  and  ethnic  group  and  single- 
headed  households  (by  gender  of 
household  head)  have  appUed  for, 
participated  in.  or  beneHted  from,  any 
program  or  activity  funded  in  whole  or 
in  part  with  HOME  funds. 

(B)  Documentation  of  actions 
undertaken  to  meet  the  requirements  of 
§  92.350,  which  implements  section  3  of 
the  Housing  Development  Act  of  1968. 
as  amended  (12  U.S.C.  1701u). 

(C)  Documentation  and  data  on  the 
steps  taken  to  implement  the 
jurisdiction's  outreach  programs  to 
minority-owned  and  female-owned 
businesses  including  data  indicating  the 
racial/ethnic  or  gender  character  of 
each  business  entity  receiving  a  contract 
or  subcontract  of  $25,000  or  more  paid, 
or  to  be  paid,  with  HOME  funds;  the 
amoimt  of  the  contract  or  subcontract, 
and  docimientation  of  participating 
jurisdiction's  affirmative  steps  to  assure 
that  minority  business  and  women's 
business  enterprises  have  an  equal 
opportunity  to  obtain  or  compete  for 
contracts  and  subcontracts  as  sources  of 
supplies,  equipment,  construction,  and 
services. 

(D)  Dociunentation  of  the  actions  the 
participating  jurisdiction  has  taken  to 
affirmatively  further  fair  housing; 

(ii)  Records  indicating  the  affirmative 
marketing  procedures  and  requirements 
under  S  92.351 

(iii)  Records  that  demonstrate 
compliance  with  environmental  review 
requirements  in  S  92.352  (and  part  58  of 
this  title). 

(iv)  Records  which  demonstrate 
compliance  with  the  requirements  in 
§  92.353  regarding  displacement, 


relocation,  and  real  property  acquisition, 
including  project  occupancy  lists 
identifying  the  name  and  address  of  all 
persons  occupying  the  real  property  on 
the  date  described  in  §  92.353(c)(2)(i)(A). 
moving  into  the  property  on  or  after  the 
date  described  in  §  92.353(c)(2)(i)(A), 
and  occupying  the  property  upon 
completion  of  the  project. 

(v)  Records  demonstrating  compliance 
with  labor  requirements  in  §  92.354, 
including  contract  provisions  and 
payroll  records. 

(vi)  Records  concerning  lead-based 
paint  under  §  92.355. 

(vii)  Records  supporting  requests  for 
waivers  of  the  conflict  of  interest 
prohibition  in  §  92.356. 

(viii)  Records  of  certifications 
concerning  debarment  and  suspension 
required  by  S  92.357  (and  24  CFR  part 
24). 

(ix)  Records  demonstrating 
compliance  with  flood  insurance 
requirements  under  S  92.358. 

(x)  Records  concerning 
intergovernmental  review,  as  required 
by  §  92.359. 

(6)  Program  administration  records: 

(i)  Records  concerning  the  local 
account  of  the  HOME  Investment  Trust 
Fund,  required  to  be  established  and 
maintained  by  §  92.500,  including 
deposits,  disbursements,  and  balances. 

(ii)  Records  supporting  requests  for 
disbursements  of  HOME  funds  from  the 
Treasury  account  and  the  local  account, 
and  other  information  required  for  the 
C/MI  System  under  §  92.502. 

(iii)  Records  indicating  source  and 
amounts  of  repayments,  interest,  and 
other  return  of  investment  of  HOME 
funds. 

(iv)  Records  of  written  agreements 
and  monitoring  required  by  §  92.504. 

(v)  Financial  and  related  records 
required  by  S  92.505. 

(vi)  Records  of  audits  and  resolution 
of  audit  fmdings. 

(b)  A  state  that  distiibutes  HOME 
funds  to  state  recipients  must  require 
state  recipients  to  keep  the  records 
required  by  paragraphs  (a)(2),  (a)(3), 
(a)(5),  and  (a)(6)  this  section,  and  such 
other  records  as  the  state  determines  to 
be  necessary  to  enable  the  state  to  carry 
out  its  responsibilities  under  this  part. 
The  state  need  not  duplicate  the  records 
kept  by  the  state  recipients.  The  state 
must  keep  records  concerning  its  review 
of  state  recipients  required  under 

S  92.201(b)(3). 

(c)  Period  of  record  retention.  (1) 
Except  as  provided  in  paragraph  (c)(2), 
(c)(3),  or  (c)(4)  of  this  section,  records 
must  be  retained  for  three  years  after 
closeout  of  the  funds. 
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relocation,  and  real  property  acquisition, 
including  project  occupancy  lists 
identifying  the  name  and  address  of  all 
persons  occupying  the  real  property  on 
the  date  described  in  S  92.353(c)(2)(i)(A), 
moving  into  the  property  on  or  after  the 
date  described  in  5  92.353(c){2)(i)(A), 
and  occupying  the  property  upon 
completion  of  the  project. 

(vj  Records  demonstrating  compliance 
with  labor  requirements  in  S  92.354, 
including  contract  provisions  and 
payroll  records. 

(vi)  Records  concerning  lead-based 
paint  under  S  92.355. 

(vii)  Records  supporting  requests  for 
waivers  of  the  conflict  of  interest 
prohibition  in  §  92.356. 

(viii)  Records  of  certifications 
concerning  debarment  and  suspension 
required  by  S  92.357  (and  24  CFR  part 
24). 

(ix)  Records  demonstrating 
compliance  with  flood  insurance 
requirements  under  S  92.358. 

(x)  Records  concerning 
intergovernmental  review,  as  required 
by  S  92.359. 

(6)  Program  administration  records: 

(i)  Records  concerning  the  local 
account  of  the  HOME  Investment  Trust 
Fund,  required  to  be  established  and 
maintained  by  §  92.500,  including 
deposits,  disbursements,  and  balances. 

(ii)  Records  supporting  requests  for 
disbursements  of  HOME  fimds  from  the 
Treasury  account  and  the  local  account, 
and  other  information  required  for  the 
C/MI  System  under  §  92.502. 

(iii)  Records  indicating  source  and 
amounts  of  repayments,  interest,  and 
other  return  of  investment  of  HOME 
funds. 

(iv)  Records  of  written  agreements 
and  monitoring  required  by  S  92.504. 

(v)  Financial  and  related  records 
required  by  S  92.505. 

(vi)  Records  of  audits  and  resolution 
of  audit  fmdings. 

(b)  A  state  that  distributes  HOME 
funds  to  state  recipients  must  require 
state  recipients  to  keep  the  records 
required  by  paragraphs  (a)(2),  (a)(3), 
(a)(5),  and  (a)(6)  this  section,  and  such 
other  records  as  the  state  determines  to 
be  necessary  to  enable  the  state  to  carry 
out  its  responsibilities  under  this  part. 
The  state  need  not  duplicate  the  records 
kept  by  the  state  recipients.  The  state 
must  keep  records  concerning  its  review 
of  state  recipients  required  under 

S  92.201(b)(3). 

(c)  Period  of  record  retention.  (1) 
Except  as  provided  in  paragraph  (c)(2), 
(c)(3),  or  (c)(4)  of  this  section,  records 
must  be  retained  for  three  years  after 
closeout  of  the  funds. 
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(2)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  has  been  started 
before  the  expiration  of  the  regular 
period  specified  in  paragraph  (c){2)  of 
this  section,  the  records  must  be 
retained  until  completion  of  the  action 
and  resolution  of  all  issues  which  arise 
from  it  or  until  the  end  of  the  regular 
period,  whichever  is  later. 

(3)  Records  regarding  project 
requirements  (subpart  F)  and  subpart  H 
requirements  that  apply  for  the  duration 
of  the  period  of  affordability  (§S  92.350, 
92.351,  and  82^58),  as  well  as  the 
written  agreement  and  inspection  and 
monitoring  reports  must  be  retained  for 
three  years  after  the  required  period  of 
affordability  specified  in  S  92.252  or 

I  92.254,  as  applicable. 

(4)  Records  covering  displacements 
and  acquisition  must  be  retained  for  at 
least  three  years  after  the  date  by  which 
all  persons  displaced  from  the  property 
and  all  persons  whose  property  is 
acquired  for  the  project  have  received 
the  final  payment  to  which  they  are 
entitled  in  accordance  with  {  92.353. 

(d)  Access  to  record.  (1)  The 
participating  jurisdiction  must  provide 
citizens,  public  agencies,  and  other 
interested  parties  with  reasonable 
access  to  records,  consistent  with 
applicable  state  and  local  laws 
regarding  privay  and  obligations  of 
confidentiality. 

(2)  HUD  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their 
representatives,  have  the  right  of  access 
to  any  pertinent  books,  documents, 
papers  or  other  records  of  the 
participating  jurisdiction,  state 
recipients,  and  subrecipients,  in  order  to 
make  audits,  examinations,  excerpts, 
and  transcripts. 

1 92.509    pffofmance  reports. 

(a)  Management  reports.  Each 
participating  jurisdiction  must  submit 
management  reports  on  its  HOME 
Investment  Partnerships  Program  in 
such  format  and  at  such  time  as  HUD 
may  prescribe. 

(b)  Annual  performance  report — (1) 
Submission.  A  participating  jurisdiction 
must  submit  an  annual  performance 
report  on  its  HOME  activities  to  the 
responsible  HUD  Field  Office  at  such 
time  as  HUD  may  prescribe.  Single 
copies  of  the  report  must  be  provided  to 
the  public  upon  request  at  no  charge. 

(2)  Elements  of  the  annual 
performance  report  The  report  must 
contain  sudi  information  and  be  in  such 
fonn  as  HUD  may  prescribe,  and  must 
include  at  least  the  foUowing: 

(i)  An  assessment  by  the  participating 
jurisdiction  of  the  relationship  of  the 
activities  carried  out  under  its  HOME 
Investment  Partnerships  Program  to  the 


objectives  in  its  approved  housing 
strategy; 

(ii)  An  analysis  of  the  participating 
jurisdiction's  efforts  to  maximize 
participation  by  the  private  sector, 

(iii)  An  analysis  of  the  extent  to  which 
HOME  funds  were  distributed  among 
different  categories  of  bousing  needs 
identified  in  its  approved  housing 
strategy; 

(iv)  An  assessment  of  the  participating 
jurisdiction's  efforts  to  identify 
community  development  housing 
organizations  for  participation  in  its 
HOME  program; 

(v)  An  assessment  of  the  effectiveness 
of  the  affirmative  marketing  actions 
prescribed  in  S  92.351; 

(vi)  An  assessment  of  the 
effectiveness  of  the  participating 
jurisdiction's  minority  outreach  program, 
including  an  analysis  of  participation  by 
minorities  and  women  and  entities 
owned  by  minorities  and  women  in  its 
HOME  program  and,  where  appropriate, 
a  statement  of  additional  actions 
planned  to  improve  performance  in  the 
use  of  minority-  and  women-owned 
businesses; 

(vii)  Data  on  the  total  number  of 
households  (families  and  individuals] 
and  business  and  nonprofit 
organizations  displaced  as  a  result  of 
investments  of  HOME  funds,  including 
the  cost  of  relocation  payments  (moving 
expenses  and  replacement  housing),  and 
the  number  and  cost  of  real  property 
acquisitions;  and 

(viii)  Data  on  the  amount  of 
repayments,  interest  and  other  return 
on  investment  of  HOME  funds  and  state 
or  local  funds  provided  under  i  92.102(b) 
and  the  use  of  the  funds  for  projects, 
including  number  of  projects  assisted, 
and  characteristics  of  tenants  and 
owners. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

Subpart  L— Pert  ormanca  Revtewt  and 
Sanctiona 

9  92JSS0    Pai  f M  iiiance  rwiewa. 

(a)  General.  HUD  will  review  the 
performance  of  each  participating 
jurisdiction  in  carrying  out  its 
responsibilities  under  this  part 
whenever  determined  necessary  by 
HUD,  but  at  least  annually.  In 
conducting  performance  reviews,  HUD 
will  rely  primarily  on  information 
obtained  from  the  participating 
jurisdiction's  and,  as  appropriate,  the 
state  recipient's  records  and  reports, 
findings  from  on-site  monitoring,  audit 
reports,  and  information  generated  from 
the  C/MI  System.  Where  applicable, 
HUD  may  also  consider  relevant 


information  pertaining  to  a  participating 
fxmsdiction's  or  state  recipient's 
performance  gained  from  other  sources, 
including  citizen  comments,  complaint 
determinations,  and  litigation.  Reviews 
to  determine  compliance  with  specific 
requirements  of  this  part  will  be 
conducted  as  necessary,  with  or  without 
prior  notice  to  the  participating 
jurisdiction  or  state  recipient 
Comprehensive  performance  reviews 
under  the  standards  in  paragraph  (b)  of 
this  section  will  be  conducted  after  prior 
notice  to  the  participating  jurisdiction. 

(b)  Standards  for  comprehensive 
performance  review.  A  participating 
Jurisdiction's  performance  will  be 
comprehensively  reviewed  periodically, 
as  prescribed  by  HUD,  to  determine: 

(1)  For  local  participating  jurisdictions 
and  state  participating  jurisdictions 
administering  their  own  HOME 
programs,  whether  the  participating 
jurisdiction: 

(i)  Has  committed  the  HOME  funds  in 
the  United  States  Treasury  account  as 
required  by  S  92.500  and  expended  the 
funds  in  the  United  States  Treasury 
account  as  required  by  I  92.500,  and 

(ii)  Has  met  the  requirements  of  this 
part,  particularly  eligible  activities, 
income  targeting,  affordability,  and 
matching  requirement  or 

(2)  For  state  participating  jurisdictions 
distributing  HOME  funds  to  state 
recipients,  whether  the  state: 

(i)  Has  met  the  matching  contribution 
and  other  requirements  of  this  part; 

(ii)  Has  distributed  the  funds  in 
accordance  with  the  requirements  of 
this  part  and 

(iii)  Has  made  such  reviews  and 
audits  of  its  recipients  as  may  be 
appropriate  to  determine  whether  they 
have  satisfied  the  requirements  of 
paragraphs  (b)(l)(i]  and  (b)(lKii)  of  this 
section. 

§  92.551    Corrective  and  remedial  actkMW. 

(a)  General.  HUD  will  use  the 
procedures  in  this  section  in  conducting 
the  performance  review  as  provided  in 
S  92.550  and  in  taking  corrective  and 
remedial  actions. 

(b)  Performance  review.  (1)  If  HUD 
determines  preliminarily  that  the 
participating  jurisdiction  has  not  met  a 
requirement  of  this  part  the 
participating  jurisdiction  will  be  given 
notice  of  this  determination  and  an 
opportunity  to  demonstrate,  within  the 
time  prescribed  by  HUD  (not  to  exceed 
30  days)  and  on  the  basis  of  substantial 
facts  and  data,  that  it  has  done  so. 

(2)  If  the  participating  jurisdiction  fails 
to  demonstrate  to  HUD's  satisfaction 
that  it  has  met  the  requirement.  HUD 
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will  take  corrective  or  remedial  action  in 
accordance  with  this  section  or  S  92.552. 

(c)  Corrective  and  remedial  actions. 
Corrective  or  remedial  actions  for  a 
performance  deficiency  (failure  to  meet 
a  provision  of  this  part)  will  be  designed 
to  prevent  a  continuation  of  the 
deficiency;  mitigate,  to  the  extent 
possible,  its  adverse  effects  or 
consequences:  and  prevent  its 
recurrence. 

(1)  HUD  may  instruct  the  participating 
jurisdiction  to  submit  and  comply  with 
proposals  for  action  to  correct,  mitigate 
and  prevent  a  performance  deficiency, 
including: 

(i)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
activities,  consisting  of  schedules, 
timetables,  and  milestones  necessary  to 
implement  the  affected  activities: 

(ii)  Establishing  and  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
remedial  actions: 

(iii)  Canceling  or  revising  activities 
likely  to  be  affected  by  the  performance 
deficiency,  before  expending  HOME 
funds  for  the  activities: 

(iv)  Reprogramming  HOME  funds  that 
have  not  yet  been  expended  from 
affected  activities  to  other  eligible 
activities; 

(v)  Reimbursing  its  HOME  Investment 
Trust  Fund  in  any  amount  not  used  in 
accordance  with  the  requirements  of 
this  part: 

(vi)  Suspending  disbursement  of 
HOME  funds  for  affected  activities;  and 

(vii)  Making  matching  contributions  as 
draws  are  made  from  the  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  United  States  Treasury  Account. 

(2)  HUD  may  also— 

(i)  Change  the  method  of  payment 
from  an  advance  to  reimbursement 
basis:  and 

(ii)  Take  other  remedies  that  may  be 
legally  available. 

§  92.552    Notice  and  opportunity  for 
tMartng;  sanctions. 

(a)  If  HUD  finds  after  reasonable 
notice  and  opportunity  for  hearing  that  a 
participating  jurisdiction  has  failed  to 
comply  with  any  provision  of  this  part 
and  until  HUD  is  satisfied  that  there  is 
no  longer  any  such  failure  to  comply: 

(1)  HUD  shall  reduce  the  funds  in  the 
participating  jurisdiction's  HOME 
Investment  Trust  Fund  by  the  amount  of 
any  expenditures  that  were  not  in 
accordance  with  the  requirements  of 
this  part:  and 

(2)  HUD  may  do  one  or  more  of  the 
following: 

(i)  Prevent  withdrawals  from  the 
participating  jurisdiction's  HOME 


Investment  Trust  Fund  for  activities 
affected  by  the  failure  to  comply; 

(ii)  Restrict  the  participating 
jurisdiction's  activities  under  this  part  to 
activities  that  conform  to  one  or  more 
model  programs  made  available  under 
fi  92.213; 

(iii)  Remove  the  participating 
jurisdiction  from  participation  in 
allocations  or  reallocations  of  funds 
made  available  under  subpart  A  or  J  of 
this  part: 

(iv)  Require  the  participating 
jurisdiction  to  make  matching 
contributions  in  amounts  required  by 
§S  g2.218(a)(l)  through  92.218(3)  as 
HOME  funds  are  drawn  from  the 
participating  jurisdiction's  HOME 
Investment  Trust  Fund  United  States 
Treasury  Account:  Provided,  however. 
That  HUD  may  on  due  notice  suspend 
payments  at  any  time  after  the  issuance 
of  a  notice  of  opportunity  for  hearing 
pursucuit  to  paragraph  (b)(1)  of  this 
section,  pending  such  hearing  and  a 
final  decision,  to  the  extent  HUD 
determines  such  action  necessary  to 
preclude  the  further  expenditure  of 
funds  for  activities  affected  by  the 
failure  to  comply. 

(b)  Proceedings.  When  HUD  proposes 
to  take  action  pursuant  to  this  section, 
the  respondent  in  the  proceedings  will 
be  the  participating  jurisdiction,  or  at 
HUD's  option,  the  state  recipient. 

(1)  Notice  of  opportunity  for  hearing. 
HUD  shall  notify  the  respondent  in 
writing  of  the  proposed  action  and  of  the 
opportunity  for  a  hearing.  The  notice 
shall  be  sent  by  first  class  mail.  The 
notice  shall  specify: 

(i)  In  a  manner  which  is  adequate  to 
allow  the  respondent  to  prepare  its 
response,  the  basis  upon  which  HUD 
determined  that  the  respondent  failed  to 
comply  with  a  provision  of  this  part; 

(ii)  That  the  hearing  procedures  are 
governed  by  these  rules: 

(iii)  That  the  respondent  has  14  days 
from  receipt  of  the  notice  within  which 
to  provide  a  written  request  for  a 
hearing  to  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges,  and  the 
address  and  telephone  number  of  the 
Chief  Docket  Clerk: 

(iv)  The  action  HUD  proposes  to  take 
and  that  the  authority  for  this  action  is 
S  92.552:  and 

(v)  That  if  the  respondent  fails  to 
request  a  hearing  within  the  time 
specified,  HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(2)  Initiation  of  hearing.  The 
respondent  shall  be  allowed  14  days 
from  receipt  of  the  notice  within  which 
to  notify  the  Chief  Docket  Clerk.  Office 


of  Administrative  Law  judges,  of  its 
request  for  a  hearing.  If  no  request  is 
received  within  the  time  specified, 
HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(3)  Administrative  Law  fudge. 
Proceedings  conducted  under  these  rules 
shall  be  presided  over  by  an 
Administrative  Law  Judge  (ALJ), 
appointed  as  provided  by  section  11  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105).  The  case  shall  be  referred 
to  the  ALJ  at  the  time  a  hearing  is 
requested.  The  ALJ  shall  promptly  notify 
the  parties  of  the  time  and  place  at 
which  the  hearing  will  be  held.  The  ALJ 
shall  conduct  a  fair  and  impartial 
hearing  and  take  all  action  necessary  to 
avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  The 
ALJ  shall  have  all  powers  necessary  to 
those  ends,  including  but  not  limited  to 
the  power  to: 

(i)  Administer  oaths  and  affirmations; 

(ii)  Issue  subpoenas  as  authorized  by 
law; 

(iii)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(iv)  Order  or  limit  discovery  before 
the  hearing  as  the  interests  of  justice 
may  require: 

(v)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(vi)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(vii)  Consider  and  r\)|frupon  all 
procedural  and  other  motions 
appropriate  in  adjudicative  proceedings; 
and 

(viii)  Make  and  file  initial 
determinations. 

(4)  Ex  parte  communications.  An  ex 
parte  communication  is  any 
communication  with  an  ALJ,  direct  or 
indirect,  oral  or  written,  concerning  the 
merits  or  procedures  of  any  pending 
proceeding  which  is  made  by  a  party  in 
the  absence  of  any  other  party.  Ex  parte 
communications  are  prohibited  except 
where  the  purpose  and  content  of  the 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties, 
or  the  communication  is  a  request  for 
information  concerning  the  status  of  the 
case.  Any  ALJ  who  receives  an  ex  parte 
communication  which  the  ALJ  knows  or 
has  reason  to  believe  is  unauthorized 
shall  promptly  place  the  communication, 
or  its  substance,  in  all  files  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  ex  parte  communications 
shall  not  be  taken  into  consideration  in 
deciding  any  matter  in  issue. 
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of  Administrative  Law  Judges,  of  its 
request  for  a  hearing.  If  no  request  is 
received  within  the  time  specified, 
HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(3)  Administrative  Law  Judge. 
Proceedings  conducted  under  these  rules 
shall  be  presided  over  by  an 
Administrative  Law  Judge  (ALJ), 
appointed  as  provided  by  section  11  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105).  The  case  shall  be  referred 
to  the  ALJ  at  the  time  a  hearing  is 
requested.  The  ALJ  shall  promptly  notify 
the  parties  of  the  time  and  place  at 
which  the  hearing  will  be  held.  The  ALJ 
shall  conduct  a  fair  and  impartial 
hearing  and  take  all  action  necessary  to 
avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  The 
ALJ  shall  have  all  powers  necessary  to 
those  ends,  including  but  not  limited  to 
the  power  to: 

(i)  Administer  oaths  and  affirmations; 

(ii)  Issue  subpoenas  as  authorized  by 
law; 

(iii)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(iv)  Order  or  limit  discovery  before 
the  hearing  as  the  interests  of  justice 
may  require; 

(v)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(vi)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(vii)  Consider  and  r\)^upon  all 
procedural  and  other  motions 
appropriate  in  adjudicative  proceedings; 
and 

(viii)  Make  and  file  initial 
determinations. 

(4)  Ex  parte  communications.  An  ex 
parte  communication  is  any 
communication  with  an  ALJ,  direct  or 
indirect,  oral  or  written,  concerning  the 
merits  or  procedures  of  any  pending 
proceeding  which  is  made  by  a  party  in 
the  absence  of  any  other  party.  Ex  parte 
communications  are  prohibited  except 
where  the  purpose  and  content  of  the 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties, 
or  the  communication  is  a  request  for 
information  concerning  the  status  of  the 
case.  Any  ALJ  who  receives  an  ex  parte 
communication  which  the  ALJ  knows  or 
has  reason  to  believe  is  unauthorized 
shall  prompUy  place  the  communication, 
or  its  substance,  in  all  files  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  ex  parte  conununications 
shall  not  be  taken  into  consideration  in 
deciding  any  matter  in  issue. 


(5)  The  hearing.  All  parties  shall  have 
the  right  to  be  represented  at  the  hearing 
by  counsel  The  ALJ  shall  conduct  the 
proceedings  in  an  expeditious  manner 
while  allowing  the  parties  to  present  all 
oral  and  written  evidence  which  tends 
to  support  their  respective  positions,  but 
the  ALJ  shall  exclude  irrelevant, 
immaterial  or  unduly  repetitious 
evidence.  HUD  has  the  burden  of  proof 
in  showing  by  a  preponderance  of  the 
evidence  that  the  respondent  failed  to 
comply  with  a  provision  of  this  part. 
Each  party  shall  be  allowed  to  cross- 
examine  adverse  witnesses  and  to  rebut 
and  comment  upon  evidence  presented 
by  the  other  party.  Hearings  shall  be 
open  to  the  public.  So  far  as  the  orderly 
conduct  of  the  hearing  permits, 
interested  persons  other  than  the  parties 
may  appear  and  participate  in  the 
hearing. 

(6)  Transcripts.  Hearings  shall  be 
recorded  and  transcribed  only  by  a 
reporter  under  the  supervision  of  the 
ALJ.  The  original  transcript  shall  be  a 
part  of  the  record  and  shall  constitute 
the  sole  official  transcript.  Respondents 
and  the  public  at  their  own  expense, 
may  obtain  copies  of  the  transcript. 

(7)  The  ALJ's  decision.  At  the 
conclusion  of  the  hearing,  the  ALJ  shall 
give  the  parties  a  reasonable 
opportimity  to  submit  proposed  findings 
and  conclusions  and  supporting  reasons 
therefor.  Generally  within  60  days  after 
the  conclusion  of  the  hearing,  the  ALJ 
shall  prepare  a  written  decision  which 
includes  a  statement  of  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  on  all  the  material  issues  of 
fact,  law  or  discretion  presented  on  the 
record  and  the  appropriate  sanction  or 
denial  thereof.  The  decision  shall  be 
based  on  consideration  of  the  whole 
record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in 
accordance  with  the  reliable,  probative, 
and  substantial  evidence.  A  copy  of  the 
decision  shall  be  furnished  to  the  parties 
immediately  by  first  class  mail  and  shall 
include  a  notice  that  any  requests  for 
review  by  the  Secretary  must  be  made 
in  writing  to  the  Secretary  within  30 
days  of  the  receipt  of  the  decision. 

(8)  The  record.  The  transcript  of 
testimony  and  exhibits,  together  with 
the  decision  of  the  ALJ  and  all  papers 
and  requests  filed  in  the  proceeding, 
constitutes  the  exclusive  record  for 
decision  and,  on  payment  of  its 
reasonable  cost,  shall  be  made  available 
to  the  parties.  After  reaching  the  initial 
decision,  the  ALJ  shall  certify  to  the 
complete  record  and  forward  the  record 
to  the  Secretary. 

(9)  Review  by  the  Secretary.  The 
decision  by  the  ALJ  shall  constitute  the 
final  decision  of  the  Secretary  unless. 


within  30  days  after  the  receipt  of  the 
decision,  either  the  respondent  or  the 
Assistant  Secretary  files  an  exception 
and  request  for  review  by  the  Secretary. 
The  excepting  party  must  transmit 
simultaneously  to  die  Secretary  and  the 
other  party  the  request  for  review  and 
the  basis  of  the  party's  exceptions  to  the 
findings  of  the  ALJ.  The  other  party  shall 
be  allowed  30  days  from  receipt  of  the 
exception  to  provide  the  Secretary  and 
the  excepting  party  with  a  written  reply. 
The  Secretary  shall  then  review  the 
record  of  the  case,  including  the 
exceptions  and  the  reply.  On  the  basis 
of  such  review,  the  Secretary  shall  issue 
a  written  determination,  including  a 
statement  of  the  rationale  therefor, 
affirming,  modifying  or  revoking  the 
decision  of  the  ALJ.  The  Secretary's 
decision  shall  be  made  and  transmitted 
to  the  parties  within  60  days  after  the 
decision  of  the  ALJ  was  furnished  to  the 
parties. 

Subpart  M— Home  Funds  for  Indian 
Tribes 

§92.600    QeneraL 

For  each  fiscal  year,  HUD  will  provide 
funds  to  Indian  tribes,  totaling  one 
percent  (or  such  other  percentage  or 
amount  as  authorized  by  Congress)  of 
the  amount  appropriated  for  the  HOME 
program  to  expand  the  supply  of 
affordable  housing.  The  fiinds  will  be 
awarded  competitively  by  HUD  Field 
Offices  that  have  responsibility  for  the 
HOME  Indian  program  and  will  be  made 
available  each  fiscal  year  piuvuant  to  a 
notice  of  funding  availability  (NOFA) 
published  in  the  Federal  Register,  in 
accordance  with  the  requirements  of 
subpart  M  of  this  part. 

S  92.601    Regtonal  allocation  of  funds. 

Unless  HUD  determines  for 
administrative  convenience  based  on 
the  amount  of  HOME  funds  available  to 
hold  a  nationwide  competition,  HOME 
funds  will  be  allocated  to  the  HUD  Field 
Offices  responsible  for  the  HOME 
Indian  program  on  the  following  basis: 

(a)  Each  Field  Office  will  be  allocated 
a  minimum  of  $250,000  as  a  base 
amount. 

(b)  HOME  funds  remaining  after  die 
base  amount  is  subtracted  will  be 
allocated  to  each  Field  Office  as 
follows: 

(1)  Forty  percent  of  the  funds  will  be 
allocated  based  upon  each  Field  Office's 
share  of  the  total  eligible  Indian 
population; 

(2)  Forty  percent  of  the  funds  will  be 
allocated  based  upon  each  Field  Office's 
share  of  the  total  extent  of  poverty 
among  the  eligible  Indian  population; 
and 


(3)  Twenty  percent  of  the  funds  will 
be  allocated  based  upon  each  Field 
Office's  share  of  the  total  extent  of 
overcrowded  housing  among  the  eligible 
population. 

(c)  Data  used  for  allocation  of  funds 
will  be  based  upon  the  eligible  Indian 
population  of  Indian  tribes  that  are 
determined  to  be  eligible  90  days  before 
the  beginning  of  each  fiscal  year.  The 
data  must  be  the  most  recent  data 
available  from  sources  referable  to  the 
same  point  or  period  in  time. 

§92.602    Compctltton. 

The  selection  of  projects  for  funding 
will  be  based  on  the  relative  adequacy 
of  applications  in  addressing  locally 
determined  need.  Applicants  must  have 
the  administrative  capacity  to  undertake 
the  project  proposed,  including  systems 
of  internal  control  necessary  to 
administer  these  projects  effectively. 
The  reqturements  applicable  to  HOME 
funds  awarded  to  Indian  tribes  are 
identified  below. 

§92.603    Housing  strstsgy. 

Indian  tribes  are  not  required  to 
submit  a  housing  strategy  to  receive 
HOME  funds.  However,  the  application 
must  demonstrate  how  the  proposed 
project(s)  will  contribute  to  a 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  for 
members  of  the  Indian  tribe. 

§92.604    Crftsfta for sslsctkm. 

There  are  four  categories  of  projects 
that  may  be  funded  under  the  HOME 
Indian  program:  housing  rehabihtation 
(moderate  and  substantial),  acquisition 
of  housing,  new  housing  construction, 
and  tenant-based  rental  assistance. 
Each  project  must  be  evaluated  using 
the  following  three  criteria: 

(a)  Project  need  and  design.  The 
degree  to  which  the  proposed  project 
addresses  the  housing  need(s)  of  the 
Indian  tribe  as  identified  in  the 
application  and  through  other 
information  available  to  HUD,  and  the 
degree  to  which  the  proposed  project  is 
feasible  while  maximizing  benefits  to 
low  income  families. 

(b)  Planning  and  implementation.  The 
degree  to  which  the  financial, 
administrative,  and  legal  actions 
necessary  to  undertake  the  proposed 
project  have  been  considered  and 
addressed  in  the  application,  and  the 
degree  to  which  the  Indian  tribe  has  the 
administrative  staff  to  successfully  cany 
out  the  project. 

(c)  Leveraging.  The  degree  to  which 
other  sources  of  assistance,  including 
mortgage  insurance,  state  funds,  and 
private  contributions,  are  used  in 
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conjunction  with  HOME  funds  to  cany 
out  the  proposed  project. 

S92.a0S    OMdHnaandotharlnfonnatlon. 
The  NOFA  will  describe  the  maximum 

points  for  each  of  the  selection  criteria 
and  any  special  factors  to  be  evaluated 
in  awarding  points  under  the  selection 
criteria.  The  NOFA  will  also  state  the 
deadline  for  the  submission  of 
applications,  the  total  funding  available 
for  the  competition  and  any  maximum 
amount  of  individual  awards. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number  2501- 
0O13) 

S92.606    CwUncaUona. 

The  following  certifications  must 
accompany  an  application  submitted  in 
response  to  a  NOFA: 

(a)  A  certification  that  it  will  comply 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
S  92.634: 

(b)  A  certification  that  the  Indian  tribe 
will  use  HONfE  funds  in  compliance 
with  all  requirements  of  this  part; 

(c)  The  certification  with  regard  to  the 
drug-free  workplace  required  by  24  CFR 
part  24,  subpart  F;  and 

(d)  The  certification  required  with 
regard  to  lobbying  required  by  24  CFR 
part  87,  together  with  disclosure  forms, 
if  required  by  24  CFR  part  87. 

(e)  The  certification  with  regard  to 
debarment  and  suspension  required  by 
24  CFR  part  24,  appendix  A. 

Eligible  Activities  and  Affoidability 

§  92.610    Incofne  determinations. 

Whenever  an  Indian  tribe  makes  a 
determination  under  this  part  based  on 
family  income  or  adjusted  family 
income,  it  must  use  the  definitions  of 
annual  income,  adjusted  income, 
monthly  income,  and  monthly  adjusted 
income,  as  those  terms  are  defined  in 
part  913  of  this  title. 

(Approved  by  tlie  OfBce  of  Management 
and  Budget  under  0MB  control  number  2501- 

0013) 

§92.611    EUglMe  actlvWM. 

(a]  Eligible  activities-  (1)  HOME  funds 
may  be  used  by  an  Indian  tribe  to 
provide  incentives  to  develop  and 
support  affordable  rental  housing  and 
homeownership  affordability  through 
the  acquisition  (including  assistance  to 
first-time  homebuyers),  new 
construction,  reconstructioa,  or 
moderate  or  substantial  rehabilitation  of 
nonluxury  housing  with  suitable 
amenities,  including  real  property 


acquisition,  site  improvement 
conversion,  demobtion.  and  other 
expenses,  including  financing  costs, 
relocation  expenses  of  any  displaced 
persons,  families,  businesses,  or 
organizations:  to  provide  tenant-based 
rental  assistance:  and  to  pay 
administrative  costs.  The  specific 
eligible  costs  for  these  activities  are  set 
forth  in  8  92.612. 

(2)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  which  funds  for 
construction  have  been  committed. 

(3)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  dociunent  within  a  one-year 
period  before  an  Indian  tribe  commits 
HOME  funds  to  the  project  is  new 
construction  for  purposes  of  this  part 

(4)  Conversion  of  an  existing  structure 
to  affordable  housing  is  rehabilitation, 
unless  the  conversion  entails  adding  a 
unit  beyond  the  existing  walls,  in  which 
case,  the  project  is  new  construction  for 
purposes  of  this  part. 

(b)  Forms  of  assistance.  An  Indian 
tribe  may  invest  HOME  funds  as  equity 
investments,  interest-bearing  loans  or 
advances,  noninterest-bearing  loans  or 
advances,  interest  subsidies  consistent 
with  the  purposes  of  this  part  deferred 
payment  loans,  grants,  or  other  forms  of 
assistance  that  HUD  determines  to  be 
consistent  with  the  purposes  of  this  part 
Each  Indian  tribe  has  the  right  to 
establish  the  terms  of  assistance, 
subject  to  the  requirements  of  this  part 

(c)  Termination  before  completion.  If 
HOME  funds  are  spent  on  a  project  that 
is  terminated  before  completion,  the 
funds  must  be  repaid  to  the  Indian 
tribe's  HOME  account 

$92,612    Eiiglbto  costs. 

HOME  funds  may  be  used  to  pay  the 
following  eligible  costs: 

(a)  Development  hard  costs.  The 
actual  cost  of  constructing  or 
rehabilitating  housing.  These  costs 
include  the  following: 

(1)  For  new  construction,  costs  to 
meet  the  applicable  new  construction 
standards  of  the  Indian  tribe  and  the 
Model  Energy  Code  referred  to  in 

S  92.621: 

(2)  For  rehabilitation,  costs  to  meet 
the  applicable  rehabilitation  standards 
of  the  Indian  tribe  or  correcting 
substandard  conditions  (minimally  the 
housing  quaUty  standards  at  S  882.109  of 
this  title),  to  make  essential 
improvements  including  energy-related 
repairs  or  improvements,  improvements 
necessary  to  permit  the  use  by 
handicapped  persons,  and  the 
abatement  of  lead-based  paint  hazards, 


as  required  by  S  92.636,  and  to  repair  or 
replace  major  housing  systems  in  danger 
of  failure:  and 

(3)  For  both  new  construcdon  and 
rehabilitation,  costs  to  demolish  existing 
structures  and  for  improvements  to  the 
project  site  that  are  in  keeping  with 
improvements  of  surrounding,  standard 
projects,  and  costs  to  make  utility 
connections. 

(4)  For  new  construction  the  cost  of 
funding  an  initial  operating  deficit 
reserve,  which  is  a  reserve  to  meet  any 
shortfall  in  project  income  during  the 
period  of  project  rent-up  (not  to  exceed 
18  months)  and  which  may  only  be  used 
to  pay  operating  expenses,  reserve  for 
replacement  payments,  and  debt 
service.  Any  HOME  funds  placed  in  an 
operating  deficit  reserve  that  remain 
unexpended  when  the  reserve 
terminates  must  be  returned  to  the 
Indian  tribe's  local  HOME  account 

(b)  Acquisition  costs.  Costs  of 
acquiring  improved  or  unimproved  real 
property. 

(c)  Related  soft  costs.  Other 
reasonable  and  necessary  costs  incurred 
by  the  owner  and  associated  with  the 
financing,  or  development  (or  both)  of 
new  construction,  rehabilitation  or 
acquisition  of  housing  assisted  with 
HOME  funds.  These  costs  include,  but 
are  not  limited  to: 

(1)  Architectural,  engineering  or 
related  professional  services  required  to 
prepare  plans,  drawings,  specifications, 
or  woiic  write-ups; 

(2)  Costs  to  process  and  settle  the 
financing  for  a  project  such  as  private 
lender  origination  fees,  credit  reports, 
fees  for  title  evidence,  fees  for 
recordation  and  filing  of  legal 
docimients,  building  permits,  attorneys' 
fees,  private  appraisal  fees  and  fees  for 
an  independent  cost  estimate,  builders 
or  developers  fees: 

(3)  Costs  of  a  project  audit  that  the 
Indian  tribe  may  reqnire  with  respect  to 
the  development  of  a  specific  project; 
and 

(4)  Costs  to  provide  information 
services. 

(d)  Relocation  costs.  Costs  of 
relocation  payments  and  otlier 
relocation  assistance  for  permanently 
and  temporarily  relocated  individuals, 
families,  businesses,  private  nonprofit 
organizations,  and  farm  operations 
where  assistance  is  required  under 

S  92.634  (b)  or  (c)  or  determined  by  the 
Indian  tribe  to  be  appropriate  under 
9  92.634(d). 

(e)  Costs  related  to  tenant-based 
rental  assistance.  Eligible  costs  are  the 
rental  assistance  payments  made  to 
provide  tenant-based  rental  assistance 
for  a  family. 
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as  required  by  i  92.636,  and  to  repair  or 
replace  major  housing  systems  in  danger 
of  failure:  and 

(3)  For  both  new  construction  and 
rehabilitation,  costs  to  demolish  existing 
structures  and  for  improvements  to  the 
project  site  that  are  in  keeping  with 
improvements  of  surrounding,  standard 
projects,  and  costs  to  make  utiUty 
connections. 

(4)  For  new  construction  the  cost  of 
funding  an  initial  operating  deficit 
reserve,  which  is  a  reserve  to  meet  any 
shortfall  in  project  income  during  the 
period  of  project  rent-up  (not  to  exceed 
18  months)  and  which  may  only  be  used 
to  pay  operating  expenses,  reserve  for 
replacement  payments,  and  debt 
service.  Any  HOME  fimds  placed  in  an 
Oj;>erating  deficit  reserve  that  remain 
unexpended  when  the  reserve 
terminates  must  be  returned  to  the 
Indian  tribe's  local  HOME  account 

(b)  Acquisition  costs.  Costs  of 
acquiring  improved  or  unimproved  real 
property. 

(c)  Related  soft  costs.  Other 
reasonable  and  necessary  costs  incurred 
by  the  owner  and  associated  with  the 
financing,  or  development  (or  both)  of 
new  construction,  rehabilitation  or 
acquisition  of  housing  assisted  with 
HOME  funds.  These  costs  include,  but 
are  not  limited  to: 

(1)  Architectural,  engineering  or 
related  professional  services  required  to 
prepare  plans,  drawings,  specifications, 
or  work  write-ups; 

(2)  Costs  to  process  and  settle  the 
financing  for  a  project  such  as  private 
lender  origination  fees,  credit  reports, 
fees  for  title  evidence,  fees  for 
recordation  and  filing  of  legal 
documents,  building  permits,  attorneys' 
fees,  private  appraisal  fees  and  fees  for 
an  independent  cost  estimate,  builders 
or  developers  fees; 

(3)  Costs  of  a  project  audit  that  the 
Indian  tribe  may  reqriire  with  respect  to 
the  development  of  a  specific  project 
and 

(4)  Costs  to  provide  iL^formation 
services. 

(d)  Relocation  costs.  Costs  of 
relocation  payments  and  oti\er 
relocation  assistance  for  permanently 
and  temporarily  relocated  individuals, 
families,  businesses,  private  nonprofit 
organizations,  and  farm  operations 
where  assistance  is  required  under 

§  92.634  (b)  or  (c)  or  determined  by  the 
Indian  tribe  to  be  appropriate  under 
S  g2.634(d). 

(e)  Costs  related  to  tenant-based 
rental  assistance.  Eligible  costs  are  the 
rental  assistance  payments  made  to 
provide  tenant-based  rental  assistance 
for  a  family. 
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(f)  Administrative  costs. 
Administrative  costs  of  the  Indian  tribe 
kiot  to  exceed  15  percent  of  the  HOME 
funds  provide  to  the  Indian  tribe. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 

ans) 

§  92.613    Tenant-based  rental  assistance. 

(a)  General.  An  Indian  tribe  may  use 
kJIOME  funds  for  tenant-based  rental 

Assistance  only  if  the  Indian  tribe 
selects  families  from  the  waiting  list  of 
an  IHA  operating  within  the  jurisdiction 
lof  the  Indian  tribe,  in  accordance  with 
the  IHA's  preferences  established  under 
§  905.313  of  this  title.  The  Indian  tiibe 
may  select  eligible  families  currently 
residing  in  units  that  are  designated  for 
rehabilitation  under  the  Indian  tril>e'8 
HOME  program  without  requiring  that 
ithe  family  be  placed  on  the  waiting  Ust. 
Families  so  selected  may  use  the  tenant- 
based  assistance  in  the  rehabilitated 
unit  or  in  other  qualified  housing. 

(b)  Program  operation.  A  tenant- 
based  rental  assistance  program  must 
be  operated  consistentiy  with  the 
requirements  of  this  section.  The  Indian 
tribe  may  operate  the  program,  itself,  or 
may  contract  with  an  IHA  or  other 
entity  with  the  capacity  to  operate  a 
rental  assistance  program.  The  tenant- 
based  rental  assistance  may  be 
provided  through  sm  assistance  contract 
;to  an  owner  that  leases  a  unit  to  an 

i  assisted  family  or  directly  to  the  family. 

(c)  Term  of  rental  assistance  contract. 
The  term  of  the  rental  assistance 
contract  providing  assistance  with 
HOME  hinds  may  not  exceed  24  months. 
j  but  may  be  renewed,  subject  to  the 

I  availability  of  HOME  funds.  The  term  of 
'  the  rental  assistance  contract  must 
begin  on  the  first  day  of  the  term  of  the 
lease.  For  a  rental  assistance  contract 
between  an  Indian  tribe  and  an  owner, 
the  term  of  the  contract  must  terminate 
on  termination  of  the  lease.  For  a  rental 
assistance  contract  between  an  Indian 
tribe  and  a  family,  the  term  of  the 
contract  need  not  end  on  termination  of 
the  lease,  but  no  payments  may  be  made 
after  termination  of  the  lease  until  a 
family  enters  into  a  new  lease. 

(d)  Rent  reasonableness.  The  Indian 
tribe  must  disapprove  a  lease  if  the  rent 
is  not  reasonable,  based  on  rents  that 
are  charged  for  comparable  unassisted 
rental  units. 

(e)  Lease  requirements.  The  lease 
must  comply  with  the  requirements  in 
S  92.622  (a)  and  (b)  of  this  part. 

(f)  Maximum  subsidy.  (1)  The  amount 
of  the  monthly  assistance  that  an  Indian 
tribe  may  pay  to.  or  on  behalf  of,  a 
family  may  not  exceed  the  difference 
between  a  rent  standard  for  the  unit  size 
established  by  the  Indian  tribe  and  30 


percent  of  the  family's  monthly  adjusted 
income. 

(2)  The  Indian  tribe  must  establish  a 
minimum  tenant  contribution  to  rent 

(3)  The  Indian  tribe's  rent  standard  for 
a  unit  size  may  not  be  less  than  80 
percent  of  the  published  Section  8 
Existing  Housing  fair  market  rent  (in 
effect  when  the  payment  standard 
amount  is  adopted)  for  the  unit  size,  nor 
more  than  the  fair  market  rent  or  HUD- 
approved  community-wide  exception 
rent  (in  effect  when  the  Indian  tribe 
adopts  its  rent  standard  amount)  for  the 
unit  size.  (Community-wide  exception 
rents  are  maximum  gross  rents  approved 
by  HUD  for  the  Rental  Certificate 
Program  under  S  882.106(a)(3)  of  tiiis 
tide  for  a  designated  mimicipality, 
county,  or  similar  locality,  which  apply 
to  the  whole  IHA  jurisdiction.)  An 
Indian  tribe  may  approve  on  a  unit-by- 
unit  basis  a  subsidy  based  on  a  rent 
standard  that  exceeds  the  applicable 
fair  market  rent  by  up  to  10  percent  for 
20  percent  of  units  assisted. 

(g)  Housing  quality  standards. 
Housing  occupied  by  a  family  receiving 
tenant-based  assistance  under  this 
section  must  meet  the  performance 
requirements  set  forth  in  §  882.109  of 
this  title.  In  addition,  the  housing  must 
meet  the  acceptability  criteria  set  forth 
in  §  882.109  of  this  title,  except  for  such 
variations,  as  are  proposed  by  the 
Indian  tribe  and  approved  by  HUD. 
Local  climatic  or  geological  conditions 
or  local  codes  are  examples  which  may 
justify  such  variations. 

(h)  Use  of  Section  8  assistance.  In  any 
case  where  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1937 
becomes  available  to  an  Indian  tribe, 
recipients  of  tenant-based  rental 
assistance  under  this  part  will  qualify 
for  tenant  selection  preferences  to  the 
same  extent  as  when  they  received  the 
tenant-based  rental  assistance  under 
this  part. 

§92.614    Ouattfication  as  affordable 
housing  and  Income  targeting:  Rental 
housing. 

(a)  Rent  limitation.  A  rental  housing 
project  (including  the  non-owner- 
occupied  units  in  housing  purchased 
with  HOME  funds  in  accordance  with 
S  92.611]  quahfies  as  affordable  housing 
under  this  part  only  if  the  project 

(1)  Bears  rents  not  greater  than  the 
lesser  of — 

(i)  The  fair  market  rent  for  existing 
housing  for  comparable  units  in  the  area 
as  estabUshed  by  HUD  under  S  888.111 
of  this  tide,  less  the  monthly  allowance 
for  the  utiUties  and  services  (excluding 
telephone)  to  be  paid  by  the  tenant  or 

(ii)  A  rent  that  does  not  exceed  30 
percent  of  the  adjusted  income  of  a 


family  whose  gross  income  equals  65 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD.  with 
adjustment  for  smaller  and  larger 
families,  except  that  HUD  may  estabUsh 
income  ceilings  higher  or  lower  than  65 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes.  In  determining  the 
maximum  monthly  rent  that  may  be 
charged  for  a  unit  that  is  subject  to  this 
limitation,  the  owner  or  Indian  tribe 
must  subtract  a  monthly  allowance  for 
any  utilities  and  services  (excluding 
telephone)  to  be  paid  by  the  tenant 
HUD  will  provide  average  occupancy 
per  imit  and  adjusted  income 
assumptions  to  be  used  in  calculating 
the  maximum  rent  allowed  under 
paragraph  (a](l)(ii)  of  this  section; 

(2)  Has  not  less  than  20  percent  of  the 
units — 

(i)  Occupied  by  very  low-income 
families  who  pay  as  a  contribution 
toward  rent  (excluding  any  federal, 
state,  or  tribal  rental  subsidy  provided 
on  behalf  of  the  family)  not  more  than  30 
percent  of  the  family's  monthly  adjusted 
income  as  determined  by  HUD.  To 
obtain  the  maximum  monthly  rent  that 
may  be  charged  for  a  unit  that  is  subject 
to  ihii  limitation,  the  owner  or  Indian 
tribe  multiplies  the  annual  adjusted 
income  of  the  tenant  family  by  30 
percent  and  divides  by  12  and.  if 
applicable,  subtracts  a  monthly 
allowance  for  the  utilities  and  services 
(excluding  telephone)  to  be  paid  by  the 
tenant  or 

(ii)  Occupied  by  very  low-income 
families  and  t>earing  rents  not  greater 
than  30  percent  of  the  gross  income  of  a 
family  whose  income  equals  50  percent 
of  the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustment 
for  smaller  and  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  50  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes.  In  determining  the  maximum 
monthly  rent  that  may  be  charged  for  a 
tmit  that  is  subject  to  this  limitation,  the 
owner  or  Indian  tribe  must  subtract  a 
monthly  allowance  for  any  utilities  and 
services  (excluding  telephone]  to  be 
paid  by  the  tenant.  HUD  will  provide 
average  occupancy  per  unit  assumptions 
to  be  used  in  calculating  the  maximum 
rent  allowed  under  paragraph  (a](2)(ii) 
of  this  section; 
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(3)  Is  occupied  only  by  households 
that  qualify  as  low-income  families; 

(4)  Is  not  refused  for  leasing  to  a 
holder  of  a  certificate  of  family 
participation  under  24  CFR  part  882 
(Rental  Certificate  Program)  or  a  rental 
voucher  under  24  CFR  part  887  (Rental 
Voucher  Program)  or  to  the  holder  of  a 
comparable  document  evidencing 
participation  in  a  HOME  tenant-based 
assistance  program  because  of  the 
status  of  the  prospective  tenant  as  a 
holder  of  such  certificate  of  family 
participation,  rental  voucher,  or 
comparable  HOME  tenant-based 
assistance  document:  and 

(5)  Will  remain  affordable,  according 
to  binding  conunitments  satisfactory  to 
HUD,  for  not  less  than  the  appropriate 
period,  beginning  after  project 
completion,  as  specified  in  the  following 
table,  without  regard  to  the  term  of  the 
mortgage  or  to  transfer  of  ownership. 


Activity 

Mkiimum 

period  o( 

atfordabWy 

in  years 

Rehabilitalion  or  acquisition  of  «drt- 

HOME  funds: 

Under  $15.000 

$15,000  to  $40.000 

Over  $40.CX» 

New   oonstrucaon  or   ■equiiilion  of 
newtyconstiucied  housing.      

S 

10 
15 

20 

(b)  Rent  schedule  and  utility 
allowances.  The  Indian  tribe  must 
review  and  approve  rents  proposed  by 
the  owner  for  units  with  "flat  rents."  l.e^ 
units  subject  to  the  maximum  rent 
limitations  in  paragraph  (a)(l)(i). 
(a)(l)(ii).  or  (a)(2)(ii)  of  this  section,  and, 
if  applicable,  must  review  and  approve, 
for  all  units  subject  to  the  maximum  rent 
limitations  paragraph  (a)  of  this  section, 
the  montlily  allowances,  proposed  by 
the  owner,  for  utilities  and  services  to 
be  paid  by  the  tenant  The  owner  must 
reexamine  the  income  of  each  tenant 
household  living  in  low-income  units  at 
least  annually.  The  maximum  monthly 
rent  must  be  recalculated  by  the  owner 
and  reviewed  and  approved  by  the 
Indian  tribe  annually,  and  may  change 
as  changes  in  the  applicable  gross  rent 
amounts,  the  income  adjustments,  or  the 
monthly  allowance  for  utilities  and 
services  warrant.  Any  increase  in  rents 
for  low-income  units  is  subject  to  the 
provisions  of  outstanding  leases;  in  any 
event,  the  owner  must  provide  tenants 
of  those  units  not  less  than  30  days  prior 
written  notice  before  implementing  any 
increase  in  rents. 

(c)  Increases  in  tenant  income.  Rental 
housing  qualifies  as  affordable  housing 
despite  a  temporary  noncompliance 


with  paragraph  (a)(2)  or  (aj(3)  of  this 
section,  If  the  noncompliance  is  caused 
by  increases  in  the  incomes  of  existing 
tenants  and  if  actions  satisfactory  to 
HUD  are  being  taken  to  ensure  that  all 
vacancies  are  filled  in  accordance  with 
this  section  until  the  noncompliance  is 
corrected.  Tenants  who  no  longer 
qualify  as  low-income  families  must  pay 
as  rent  not  less  than  30  percent  of  the 
family's  adjusted  monthly  income,  as 
recertified  annually. 

(d)  Adjustment  of  qualifying  rent 
HUD  may  adjust  the  qualifying  rent 
established  for  a  project  under 
paragraph  (a)(1)  of  this  section,  only  if 
HUD  finds  that  an  adjustment  is 
necessary  to  support  the  continued 
financial  viability  of  the  project  and 
only  by  an  amount  that  HUD  determines 
is  necessary  to  maintain  continued 
financial  viability  of  the  project  HUD 
expects  that  this  authority  will  be  used 
sparingly.  Adjustments  in  fair  market 
rents  and  in  median  income  over  time 
should  help  maintain  the  financial 
viability  of  a  project  within  the 
qualifying  rent  standard  in  paragraph 
(a)(l]  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2S01- 
0013) 

§92.615    Qualification  at  affordable 
housing:  HomaowneraMp. 

(a)  Purchase  with  or  without 
rehabilitation.  Housing  that  is  for 
purchase  by  a  family  qualifies  as 
affordable  housing  only  if  the  housing: 

(l)(i)  Has  an  initial  purchase  price 
that  does  not  exceed  the  mortgage  limit 
for  the  type  of  single  family  housing  (1- 
to  4-family  residence,  condominium  unit 
combination  manufactured  home  and 
lot  or  manufactiu^d  home  lot)  for  the 
area  (including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register]  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act  For  a  cooperative 
unit  the  purchase  price  for  a 
cooperative  share  may  not  exceed  the 
balance  remaining  after  subtracting 
from  the  1-family  mortgage  limit  an 
amount  equal  to  the  blanket  mortgage 
covering  the  cooperative  development 
which  is  attributable  to  this  cooperative 
unit;  and 

(ii)  Has  an  estimated  appraised  value 
after  repair  needed  to  meet  property 
standards  in  S  92.621  that  does  not 
exceed  the  appropriate  mortgage  limit 
described  in  paragraph  (a)[l}(ij  of  this 
section: 

(2)  Is  the  principal  residence  of  an 
owner  whose  family  qualifies  as  a  low- 
income  family  at  the  time  of  purchase; 


(3)  Is  made  available  for  initial 
purchase  only  to  first-time  homebuyers; 
and 

(4)  Is  made  available  for  subsequent 
purchase  only — 

(i)  To  a  low-income  family  that  will 
use  the  property  as  .ts  principal 
residence;  and 

(ii)  At  a  price  consistent  with 
guidelines  that  are  established  by  the 
Indian  tribe  and  determined  by  HUD  to 
be  appropriate — 

(A)  To  provide  the  owner  with  a  fair 
retirni  on  investment,  including  any 
improvements,  and 

(B)  To  ensure  that  the  housing  will 
remain  affordable  to  a  reasonable  range 
of  low-income  homebuyers  for  a  period 
of  20  years  for  newly  constructed 
housing  or  otherwise  for  15  years. 
Housing  remains  affordable  if  the 
subsequent  purchaser's  monthly 
payments  of  principal,  interest  taxes, 
and  insurance  do  not  exceed  30  percent 
of  the  gross  income  of  a  family  with  an 
income  equal  to  75  percent  of  median 
income  for  the  area,  as  determined  by 
HUD  with  adjustments  for  smaller  and 
larger  families. 

(b)  Rehabilitation  not  involving 
purchase.  Housing  that  is  currently 
owned  by  a  family  qualifies  as 
affordable  housing  only  if — 

(1)  The  value  of  the  property,  after 
rehabilitation,  does  not  exceed  the 
mortgage  limit  for  the  type  of  single 
family  housing  (1-  to  4-family  residence, 
condominium  unit,  combination 
manufactured  home  and  lot  or 
manufactured  home  lot)  for  the  area 
(including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register)  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act  (see  24  CFR 
201.10,  203.18,  203.18a,  203.18b,  and 
234.27);  and 

(2)  The  housing  is  the  principal 
residence  of  an  owner  whose  family 
qualifies  as  a  low-income  family  at  the 
time  HOME  funds  are  committed  to  the 
housing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

Project  Requirements 

§  92.620    Maximum  per-unit  sulMidy 
amount 

The  amount  of  HOME  funds  that  an 
Indian  tribe  may  invest  on  a  per-unit 
basis  in  affordable  housing  may  not 
exceed  the  t  otal  development  cost 
standard  for  the  area,  as  issued  by  HUD 
under  24  CFR  905.213.  These  total 
development  cost  standards  are 
available  from  HUD  Indian  Field 
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(3)  Is  made  available  for  initial 
purdiase  only  to  first-time  homebuyers; 
and 

(4)  Is  made  available  for  subsequent 
purchase  only — 

(i)  To  a  low-income  family  that  will 
use  the  property  as  .ts  principal 
residence;  and 

(ii)  At  a  price  consistent  with 
guidelines  that  are  established  by  the 
Indian  tribe  and  determined  by  HUD  to 
be  appropriate — 

(A)  To  provide  the  owner  with  a  fair 
return  on  investment,  including  any 
improvements,  and 

(B)  To  ensure  that  the  housing  will 
remain  affordable  to  a  reasonable  range 
of  low-income  homebuyers  for  a  period 
of  20  years  for  newly  constructed 
housing  or  otherwise  for  15  years. 
Housing  remains  affordable  if  the 
subsequent  purchaser's  monthly 
payments  of  principal,  interest  taxes, 
and  insurance  do  not  exceed  30  percent 
of  the  gross  income  of  a  family  with  an 
income  equal  to  75  percent  of  median 
income  for  the  area,  as  determined  by 
HUD  with  adjustments  for  smaller  and 
larger  families. 

(b)  Rehabilitation  not  involving 
purchase.  Housing  that  is  currently 
owned  by  a  family  qualifies  as 
affordable  housing  only  if — 

(1)  Tlie  value  of  the  property,  after 
rehabilitation,  does  not  exceed  the 
mortgage  limit  for  the  type  of  single 
family  housing  {1-  to  4-family  residence, 
condominium  unit,  combination 
manufactiued  home  and  lot  or 
manufactured  home  lot)  for  the  area 
(including  any  applicable  high-cost 
mortgage  limit  published  by  HUD  in  the 
Federal  Register)  under  HUD's  single 
family  insuring  authority  under  the 
National  Housing  Act  (see  24  CFR 
201.10,  203.18,  203.18a.  203.18b.  and 
234.27);  and 

(2)  The  housing  is  the  principal 
residence  of  an  owner  whose  family 
qualifies  as  a  low-income  family  at  the 
time  HOME  funds  are  committed  to  the 
housing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

Project  Requirements 

§  92.620    Maximum  per-unK  subsidy 
amount 

The  amount  of  HOME  funds  that  an 
Indian  tribe  may  invest  on  a  per-unit 
basis  in  affordable  housing  may  not 
exceed  the  t-)tal  development  cost 
standard  for  the  area,  as  issued  by  HUD 
under  24  CFR  905.213.  These  total 
development  cost  standards  are 
available  from  HUD  Indian  Field 


Offices.  For  a  project  using  a 
combination  of  HOME  and  the  federal 
low-income  tax  credit  the  applicable 
total  development  cost  standards  are 
reduced  by  the  per  unit  net  proceeds 
from  any  sale  of  the  tax  credit  and  by 
the  per  unit  present  discounted  cash 
value  of  the  stream  of  the  project 
owner's  share  of  the  tax  credit  based  on 
a  discount  rate  equal  to  the  10-year 
Treasury  note  rate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013)     , 

§92.621    Prepfty  Standards. 

Housing  that  is  assisted  with  HOME 
funds,  at  a  minimum,  must  meet  the 
housing  quaUty  standards  in  §  882.109  of 
this  title.  In  addition,  housing  that  is 
newly  constructed  or  substantially 
rehabilitated  with  HOME  funds  must 
meet  all  applicable  local  codes, 
rehabilitation  standards,  ordinances, 
and  zoning  ordinances.  The  Indian  tribe 
must  have  written  standards  for 
rehabilitation.  Newly  constructed 
housing  must  meet  the  current  edition  of 
the  Model  Energy  Code  published  by  the 
Council  of  American  Building  Officials. 
Substantially  rehabilitated  housing  must 
meet  the  cost-effective  energy 
conservation  and  effectiveness 
standards  in  24  CFR  part  39.  Housing  for 
homeownership  that  is  to  be 
rehabilitated  after  transfer  of  an 
ownership  interest  must  be  free  from 
any  defects  that  pose  a  danger  to  health 
or  safety  before  transfer  of  the 
ownership  interest  and  must  meet  the 
applicable  property  standards  not  later 
than  2  years  after  the  transfer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§  92.622    Tenant  and  participant 
protecUone. 

(a)  Lease.  The  lease  between  a  tenant 
and  an  owner  of  rental  housing  assisted 
with  HOME  funds  must  be  for  not  less 
than  one  year,  unless  by  mutual 
agreement  between  the  tenant  and  the 
owner. 

(b)  Prohibited  lease  terms.  The  lease 
may  not  contain  any  of  the  following 
provisions: 

(1)  Agreement  to  be  sued.  Agreement 
I      by  the  tenant  to  be  sued,  to  achnit  guilt 

or  to  a  judgment  in  favor  of  the  owner  in 
a  lawsuit  brought  in  connection  with  the 
lease; 

(2)  Treatment  of  property.  Agreement 
by  the  tenant  that  the  owner  may  take, 
hold,  or  sell  personal  property  of 
household  members  without  notice  to 
the  tenant  and  a  court  decision  on  the 
rights  of  the  parties.  This  prohibition, 
however,  does  not  apply  Ito  an 


agreement  by  the  tenant  concerning 
disposition  of  personal  property 
remaining  in  the  housing  unit  after  the 
tenant  has  moved  out  of  the  unit  The 
owner  may  dispose  of  this  personal 
property  in  accordance  with  tribal  law 
(or  state  law,  which  may  apply  if  the 
Indian  tribe  is  not  exercising  recognized 
powers  of  self-government); 

(3)  Excusing  owner  from 
responsibility.  Agreement  by  the  tenant 
not  to  hold  the  owner  or  the  owner's 
agents  legally  responsible  for  any  action 
or  failure  to  act  whether  intentional  or 
negligent 

(4)  Waiver  of  notice.  Agreement  of  the 
tenant  that  the  owner  may  institute  a 
lawsuit  without  notice  to  the  tenant 

(5)  Waiver  of  legal  proceedings. 
Agreement  by  the  tenant  that  the  owner 
may  evict  the  tenant  or  household 
members  without  instituting  a  civil  cotirt 
proceeding  in  which  the  tenant  has  the 
opportimity  to  present  a  defense,  or 
before  a  cotirt  decision  on  the  rights  of 
the  parties; 

(6)  Waiver  of  a  Jury  trial.  Agreement 
by  the  tenant  to  waive  any  right  to  a 
trial  by  jtiry; 

(7)  Waiver  of  right  to  appeal  court 
decision.  Agreement  by  the  tenant  to 
waive  the  tenant's  right  to  appeal  or  to 
otherwise  challenge  in  court  a  court 
decision  in  connection  with  the  lease; 
and 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  to  pay 
attorney's  fees  or  other  legal  costs  even 
if  the  tenant  wins  in  a  court  proceeding 
by  the  owner  against  the  tenant.  The 
tenant,  however,  may  be  obligated  to 
pay  costs  if  the  tenant  loses. 

(c)  Termination  of  tenancy.  An  owner 
may  not  terminate  the  tenancy  or  refuse 
to  renew  the  lease  of  a  tenant  of  rental 
housing  assisted  with  HOME  funds 
except  for  serious  or  repeated  violation 
of  the  terms  and  corulitions  of  the  lease; 
for  violation  of  applicable  federal,  or 
tribal  law  (or  state  law,  which  may 
apply  if  the  Indian  tribe  is  not  exercising 
recognized  powers  of  self-government); 
or  for  other  good  cause.  Any  termination 
or  refusal  to  renew  must  be  preceded  by 
not  less  than  30  days  by  the  owner's 
service  upon  the  tenant  of  a  written 
notice  specifying  the  groimds  for  the 
action. 

(d)  Maintenance  and  replacement  An 
owner  of  rental  housing  assisted  with 
HOME  funds  must  maintain  the 
premises  in  compliance  with  all 
apphcable  housing  quaUty  standards 
and  local  code  requirements. 

(e)  Tenants  selection.  An  owner  of 
rental  housing  assisted  with  HOME 
funds  must  adopt  written  tenant 
selection  policies  and  criteria  that — 


(1)  Are  consistent  with  the  purpose  of 
providing  housing  for  very  low-income 
and  low-income  famiUes, 

(2)  Are  reasonably  related  to  program 
eligibility  and  the  applicant's  ability  to 
perform  the  obligations  of  the  lease, 

(3)  Give  reasonable  consideration  to 
the  housing  needs  of  families  that  would 
have  a  preference  under  5  980.211 
(Federal  selection  preferences  for 
admission  to  PubUc  Housing)  of  this 
title;  and 

(4)  Provide  for — 

(i)  The  selection  of  tenants  from  a 
written  waiting  Ust  in  the  chronological 
order  of  their  application,  insofar  as  is 
practicable;  and 

(ii)  The  prompt  written  notification  to 
any  rejected  applicant  of  the  grounds  for 
any  rejection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

S  92.623    Reiigioue  organizations. 

HOME  funds  may  not  be  provided  to 
primarily  religious  organizations,  such 
as  churches,  for  any  activity  including 
secular  activities.  In  addition.  HOME 
funds  may  not  be  used  to  rehabilitate  or 
construct  hotising  owned  by  primarily 
religious  organizations  or  to  assist 
primarily  religious  organizations  in 
acquiring  housing.  However,  HOME 
funds  may  be  used  by  a  secidar  entity  to 
acquire  housing  from  a  primarily 
religious  organization,  and  a  primarily 
religious  entity  may  transfer  tide  to 
property  to  a  wholly  secular  entity  and 
the  entity  may  participate  in  the  HOME 
program  in  accordance  with  the 
requirements  of  this  part.  The  entity 
may  be  an  existing  or  newly  established 
entity  (which  may  be  an  entity 
established,  but  not  controlled,  by  the 
religious  organization).  TTie  completed 
housing  project  must  be  used 
exclusively  by  the  owner  entity  for 
secular  purposes,  available  to  all 
persons  regardless  of  religion.  In 
particular,  there  must  be  no  religious  or 
membership  criteria  for  tenants  of  the 
property. 

S  92.624    Umttatk>n  on  the  use  of  HOME 
funds  with  FHA  mortgage  Insurance. 

When  HOME  funds  are  to  be  used  in 
connection  with  bousing  in  which 
acquisition,  new  construction,  or 
rehabihtation  is  financed  with  a 
mortgage  insured  by  HUD  under  chapter 
II  of  this  title,  then,  for  rental  housing, 
the  period  that  the  project  must  remain 
afiordable  as  provided  in  binding 
commitments  meeting  the  requirements 
of  by  §  92.614(a)(5)  or,  for 
homeownership,  the  applicable  period 
specified  in  die  Indian  tribe's  guidelines 
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established  under  §  92.615(a](4)(ii).  must 
be  equal  to  the  term  of  the  HUD-insured 
mortgage. 

Other  Federal  Requirements 

§  92.630    Equal  opportunity. 

(a)  General.  No  person  in  the  United 
States  shall  on  the  grounds  of  race, 
color,  national  origin,  religion,  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  funded  in  whole  or  in  part  with 
HOME  funds.  In  addition,  HOME  funds 
must  be  made  available  in  accordance 
with  the  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 

(b)  Indian  Civil  Rights  Act.  The  Indian 
Civil  Rights  Act  (title  D  of  the  Civil 
Rights  Act  of  1968,  25  U.S.C.  1301-1303) 
provides,  among  other  things,  that  no 
Indian  tribe  in  exercising  powers  of  self- 
government  shall  •  *  *  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  its  laws  or  deprive  any 
person  of  liberty  or  property  without  due 
process  of  law.  The  Indian  Civil  Rights 
Act  (ICRA)  appUes  to  any  tribe,  band,  or 
other  group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
government.  In  addition,  tide  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d— 2000d-4),  which  prohibits 
discrimination  on  the  basis  of  race,  color 
or  national  origin  in  federally  assisted 
programs,  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620),  which  prohibits 
discrimination  based  on  race,  color, 
religion,  sex,  or  national  origin  in  the 
sale  or  rental  of  housing,  and  Executive 
Order  11063,  as  amended  by  Executive 
Order  12259  (3  CFR,  1958-1963  Comp.,  p. 
652  and  3  CFR,  1980  Comp.,  p.  307) 
(Equal  Opportunity  in  Housing),  which 
provides  for  equal  opportunity  in 
housing,  do  not  apply  to  Indian  tinbes 
exercising  recognized  powers  of  self- 
government.  Indian  tribes  that  do  not 
exercise  recognized  powers  of  self- 
government  must  make  HOME  funds 
available  in  accordance  with  title  VI  of 
the  Civil  Rights  Act  of  1964.  the  Fair 
Housing  Act,  and  Executive  Order 
11063. 

§  92.631    Indian  prefarenca. 

(a)  Applicability.  HUD  has 
determined  that  projects  under  subpart 
M  of  this  part  are  subject  to  section  7(b) 


of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C 
450e(b)).  Section  7(b)  provides  that  any 
contract,  subcontract,  grant  or  subgrant 
entered  into  for  the  benefit  of  Indians 
shall  require  that,  to  the  greatest  extent 
feasible — 

(1)  Preferences  and  opportunities  for 
training  and  employment  in  connection 
with  the  administration  of  such 
contracts  or  subcontracts  be  given  to 
"Indians."  That  Act  defines  "Indians"  to 
mean  persons  who  are  members  of  an 
Indian  tribe,  and  defines  "Indian  tribe" 
to  mean  any  Indian  tribe,  band,  nation. 
or  other  organized  group  or  community, 
inpluding  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defmed  in  or  established  pursuant  to  the 
Alaska  Native  Claims  SetUement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians;  and 

(2)  Preference  in  the  award  of 
contracts  or  subcontracts  in  connection 
with  the  administration  of  contracts  be 
given  to  Indian  organizations  and  to 
Indian-owned  economic  enterprises,  as 
defined  in  section  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1452). 
That  Act  deHnes  "economic  enterprise" 
to  mean  any  Indian-owned  conmiercial. 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit,  except  that  the  Indian 
ownership  must  constitute  not  less  than 
51  percent  of  the  enterprise;  "Indian 
organization"  to  mean  the  governing 
body  of  any  Indian  tribe  or  entity 
established  or  recognized  by  such 
governing  body;  "Indian"  to  mean  any 
person  who  is  a  member  of  any  tribe, 
band,  group,  pueblo,  or  community 
which  is  recognized  by  the  federal 
government  as  eligible  for  services  from 
the  Bureau  of  Indian  Affairs  and  any 
"Native"  as  defined  in  the  Alaska 
Native  Claims  SetUement  Act;  and 
Indian  "tribe"  to  mean  any  Indian  tribe, 
band,  group,  pueblo,  or  community 
including  Native  villages  and  Native 
groups  (including  corporations 
organized  by  Kenai,  Juneau.  Sitka,  and 
Kodiak)  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act,  which  is 
recognized  by  the  federal  government  as 
eligible  for  services  from  the  Bureau  of 
Indian  Affairs. 

(b)  Preference  requirements  in 
procurement— (\)  Preference  by 
contractors  and  subcontractors.  The 
methods  of  procurement  set  forth  in 
S  92.632  incorporate  procedures  for 
implementing  preference  for  Indians, 
Indian-owned  economic  enterprises,  and 
Indian  organizations  in  contracting. 


subcontracting,  training,  and 
employment. 

(2)  Preference  by  Indian  tribes,  (i)  To 
the  greatest  extent  feasible,  Indian 
tribes  shall,  in  the  conduct  of  their  own 
operations,  adhere  to  the  requirements 
regarding  preference  in  contracting. 
Where  the  provision  of  preference  is 
determined  by  an  Indian  tribe  to  be 
infeasible,  the  Indian  tribe  shall 
document  in  writing  the  basis  for  its 
findings,  shall  maintain  for  three  years 
the  documentation  in  its  files  for  HUD 
review,  and  shall  provide  HUD  with  a 
copy  of  the  determination  within  20 
days  of  its  issuance. 

(ii)  To  the  greatest  extent  feasible, 
preference  shall  be  given  to  qualified 
Indians  for  employment  or  training  for 
Indian  tribe  staff  positions.  Each  Indian 
tribe  shall  document  the  method  and 
justification  used  in  selecting 
individuals  for  employment  or  training. 
A  finding  by  HUD  that  an  Indian  tribe 
has  not  provided  preference  to  the 
greatest  extent  feasible  to  Indians  in 
selecting  individuals  for  employment  or 
training  shall  be  grounds  for  HUD  to 
invoke  its  remedies  under  this. 

(c)  Other  preference  requirements — 
(1)  Use  of  nonfederal  funds.  When  both 
HOME  and  nonfederal  funds  are  used 
for  a  project,  the  work  to  be 
accomplished  with  the  funds  should  be 
separately  identified,  and  HUD's  Indian 
preference  regulations  must  be  applied 
to  the  work  financed  by  HUD.  If  the 
funds  cannot  be  separated,  these  Indian 
preference  regulations  will  apply  to  the 
total  project. 

(2)  Monitoring.  Each  Indian  tribe  shall 
be  responsible  for  monitoring  Indian 
preference  implementation  in  its 
contracting,  subcontracting, 
employment,  and  training.  Should 
incidents  of  noncompliance  be  found  to 
exist,  the  Indian  tribe  shall  take 
appropriate  remedial  action. 

(3)  Off-site  activities.  Preference  in 
contracting,  subcontracting, 
employment,  and  training  applies 
regardless  of  where  the  contract  work  is 
performed. 

(4)  Locally-imposed  requirements. 
Each  Indian  tribe  should  include  in  the 
Invitation  For  Bids  (IFB)  or  Request  For 
Proposals  (RFP)  any  applicable  locally 
imposed  preference  requirements 
properly  enacted  by  the  tribal  governing 
body,  as  adopted  by  the  Indian  tribe  and 
approved  by  HUD,  or  should  advise 
bidders  to  contact  the  tribal  governing 
body  to  determine  any  applicable 
preference  requirements.  However,  in  no 
case  may  an  Indian  tribe  authorize  or 
provide  a  preference  for  Indians,  Indian- 
owned  economic  enterprises,  or  Indian 
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subcontracting,  training,  and 
employment. 

(2)  Preference  by  Indian  tribes,  (i)  To 
the  greatest  extent  feasible,  Indian 
tribes  shall,  in  the  conduct  of  their  own 
operations,  adhere  to  the  requirements 
regarding  preference  in  contracting. 
Where  the  provision  of  preference  is 
determined  by  an  Indian  tribe  to  be 
infeasible,  the  Indian  tribe  shall 
document  in  writing  the  basis  for  its 
findings,  shall  maintain  for  three  years 
the  documentation  in  its  flies  for  HUD 
review,  and  shall  provide  HUD  with  a 
copy  of  the  determination  within  20 
days  of  its  issuance. 

(ii)  To  the  greatest  extent  feasible, 
preference  shall  be  given  to  qualifled 
Indians  for  employment  or  training  for 
Indian  tribe  staff  positions.  Each  Indian 
tribe  shall  document  the  method  and 
justiflcation  used  in  selecting 
individuals  for  employment  or  training. 
A  fmding  by  HUD  that  an  Indian  tribe 
has  not  provided  preference  to  the 
greatest  extent  feasible  to  Indians  in 
selecting  individuals  for  employment  or 
training  shall  be  grounds  for  HUD  to 
invoke  its  remedies  under  this. 

(c)  Other  preference  requirements — 
(1)  Use  of  nonfederal  funds.  When  both 
HOME  and  nonfederal  funds  are  used 
for  a  project,  the  work  to  be 
accomplished  with  the  funds  should  be 
separately  identified,  and  HUD's  Indian 
preference  regulations  must  be  appUed 
to  the  work  flnarced  by  HUD.  If  the 
funds  cannot  be  separated,  these  Indian 
preference  regulations  will  apply  to  the 
total  project 

(2)  Monitoring.  Each  Indian  tribe  shall 
be  responsible  for  monitoring  Indian 
preference  implementation  in  its 
contracting,  subcontracting, 
employment  and  training.  Should 
incidents  of  noncompliance  be  found  to 
exist  the  Indian  tribe  shall  take 
appropriate  remedial  action. 

(3)  Off-site  activities.  Preference  in 
contracting,  subcontracting, 
employment,  and  training  applies 
regardless  of  where  the  contract  work  is 
performed. 

(4)  Locally-imposed  requirements. 
Each  Indian  tribe  should  include  in  the 
Invitation  For  Bids  (IFB)  or  Request  For 
Proposals  (RFP)  any  applicable  locally 
imposed  preference  requirements 
properly  enacted  by  the  tribal  governing 
body,  as  adopted  by  the  Indian  tribe  and 
approved  by  HUD,  or  should  advise 
bidders  to  contact  the  tribal  governing 
body  to  determine  any  applicable 
preference  requirements.  However,  in  no 
case  may  an  Indian  tribe  authorize  or 
provide  a  preference  for  Indians,  Indian- 
owned  economic  enterprises,  or  Indian 


organizations,  based  on  particular  tribal 
affiliation  or  membership. 

(d)  Required  contract  clause.  The 
following  language  shall  be  included  in 
any  contracts  or  subcontracts  in 
connection  with  housing  assisted  with 
HOME  funds: 

Section  7(b)    Clause 

(!)  The  work  to  be  performed  under  this 
contract  is  on  a  project  subject  to  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450e(b)). 
Section  7(b)  requires  that  to  the  greate«t 
extent  feasible  (i)  preference  and 
opportunities  for  training  and  employment 
shall  be  given  to  Indians,  and  (ii)  preferences 
in  the  award  of  contracts  and  subcontracts 
shall  t>e  given  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises. 

(ii)  The  parties  to  this  contract  shall  comply 
with  the  provisions  of  section  7(b)  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  4S0e(b))  and  all 
HUD  requirements  adopted  pursuant  section 
7(b). 

(iii)  In  connection  with  this  contract  the 
parties  shall,  to  the  greatest  extent  feasible, 
give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises,  and 
preferences  and  opportunities  for  training 
and  employment  to  Indians. 

(iv)  litis  section  7(b)  clause  shall  be 
incorporated  into  every  subcontract  in 
connection  with  the  project 

(v)  Upon  a  fmding  by  the  Indian  tribe  or 
HUD  that  any  party  to  this  contract  is  in 
violation  of  the  section  7(b)  clause,  the  party 
shall  at  the  direction  of  the  Indian  tribe,  take 
appropriate  remedial  action  pursuant  to  the 
contract 

(e)  Eligibility  for  Indian  preference. 
(1)  An  applicant  seeking  to  qualify  for 
preference  in  contracting  or 
subcontracting  shall  submit  proof  of 
Indian  ownership  to  the  Indian  tribe  or 
contractor.  Proof  of  Indian  ownership 
shall  include,  but  shall  not  be  limited  to: 

(i)  Certification  by  a  tribe  or  other 
evidence  that  the  applicant  is  an  Indian 
and  therefore  eligible  to  receive 
preference.  Indian  tribes  shall  accept  the 
certification  of  a  tribe  that  an  individual 
is  a  member. 

(ii)  Evidence  such  as  stock  ownership, 
structxu^.  management,  control, 
financing  and  salary  or  profit  sharing 
arrangements  of  the  enterprise. 

(2)  An  applicant  seeking  to  qualify  for 
preference  in  employment  and  training 
shall  submit,  to  the  Indian  tribe  or 
contractor,  certification  by  a  tribe  or 
other  evidence  that  the  appUcant  is  an 
Indian  and  therefore  eligible  to  receive 
preference.  Indian  tribes  and 
contractors  shall  accept  the  certification 
of  a  tribe  that  an  individual  is  a  member. 

(3)  An  applicant  seeking  a  contract  or 
a  subcontract  shall  submit  evidence 
sufficient  to  demonstrate  to  the 
satisfaction  of  the  Indian  tribe  or  the 


contractor,  as  appropriate,  that  the 
applicant  has  the  technical, 
administrative,  and  financial  capability 
to  perform  contract  work  of  the  size  and 
type  involved,  and  within  the  time 
provided,  under  the  proposed  contract. 
An  applicant  seeking  employment  and 
training  shall  submit  evidence  sufficient 
to  demonstrate  to  the  satisfaction  of  the 
Indian  tribe  or  the  contractor,  as 
appropriate,  that  the  applicant 
possesses  the  qualifications  required  for 
employment  or  training. 

(4)  An  Indian  tribe  may  state  \n  its 
solicitation  that  bidders  must  submit 
evidence  of  eUgibility  within  a  specified 
time  period  before  a  scheduled  bid 
opening. 

(5)  An  Indian  tribe  may  tise  lists  of 
pre-qualified  Indians,  Indian  enterprises, 
or  Indian  organizations,  provided  that 
the  Indian  tribe  does  not  preclude 
potential  bidders  from  qualifying  during 
the  solicitation  period. 

(6)  If  an  Indian  tribe  or  contractor 
determines  that  an  applicant  is  ineligible 
for  Indian  preference,  the  Indian  tribe  or 
contractor  shall  so  notify  the  applicant 
in  writing  before  the  award  of  the 
contract  or  before  filling  the  position  or 
providing  the  training  sought  by  the 
applicant.  « 

(f)  Review  procedures  for  complaints 
alleging  inadequate  or  inappropriate 
provision  of  preference.  The  following 
complaint  procedures  are  applicable  to 
complaints  arising  out  of  any  of  the 
methods  of  providing  for  Indian 
preference  contained  in  this  subpart 
including  alternate  methods  enacted  and 
approved  in  the  manner  described  in 
this  subpart. 

(1)  Each  complaint  (including 
complaints  against  an  Indian  tribe]  shall 
be  in  writing,  signed,  and  filed  with  the 
Indian  tribe.  Complaints  may  be  filed 
only  by  a  person  or  business  entity 
claiming  to  have  been  adversely 
affected  by  the  actions  or  inactions  of 
an  Indian  tribe,  a  contractor  or 
subcontractor  in  connection  with  the 
provision  of  preference  to  Indians  in 
contracting,  subcontracting  employment 
or  training. 

(2)  A  complaint  must  be  filed  with  the 
Indian  tribe  no  later  than  20  days  from 
the  date  of  the  action  (or  omission)  upon 
which  the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint  the 
Indian  tribe  shall  promptly  stamp  the 
date  and  time  of  receipt  upon  the 
complaint  acknowledge  its  receipt  in 
writing  to  the  complainant  within  five 
(5)  days,  and  shall  investigate,  and 
within  15  days  shall  either  meet  or 
communicate  by  mail  or  telephone,  with 
the  complaining  party  in  an  effort  to 
resolve  the  matter.  In  all  cases,  but 
especially  where  the  complaint 


indicates  that  expeditious  action  is 
required  to  preserve  the  rights  of  the 
complaining  party,  the  Indian  tribe  shall 
endeavor  to  resolve  the  matter  as 
expeditiously  as  possible.  If 
noncompliance  with  Indian  preference 
requirements  is  found  to  exist,  the 
Indian  tribe  shall  take  appropriate  steps 
to  remedy  the  noncompliance  and,  if 
necessary,  to  amend  its  procedures  so 
as  to  be  in  compliance.  If  the  matter  is 
not  resolved  to  the  satisfaction  of  the 
complaining  party,  or  if  the  Indian  tribe 
has  failed  to  communicate  with  the 
complaining  party  in  an  effort  to  resolve 
the  complaint  within  15  days  following 
the  Indian  tribe's  receipt  of  a  complaint 
the  complaining  party  may  file  a  written 
complaint  with  the  appropriate  Indian 
Field  Office  of  HUD.  In  any  event         * 
complaints  filed  with  HUD  must  be 
received  within  six  months  after  the 
occurrence  of  the  alleged  adverse  action 
by  the  Indian  tribe,  contractor  or 
subcontractor.  The  address  of  the  Indian 
Field  Office  and  the  name  of  the 
appropriate  Indian  program  officer  shall 
be  included  in  the  initial  communication 
from  the  Indian  tribe  acknowledging 
receipt  of  the  complaint 

(4)  Upon  receipt  of  a  written 
complaint  the  HUD  Iiulian  Field  Office 
will  request  that  the  Indian  tribe  provide 
a  written  report  setting  forth  all  relevant 
facts,  including,  but  not  limited  to: 

(i)  The  date  the  complaint  was  filed 
with  the  Indian  tribe; 

(ii)  The  name  of  the  complainant; 

(iii)  The  nature  of  the  complaint, 
including  the  manner  in  which  Indian 
preference  was  or  was  not  provided; 
and 

(iv)  Actions  taken  by  the  Indian  tribe 
in  addressing  or  resolving  the  complaint 
The  Indian  tribe  shall  provide  copies  of 
its  report  and  all  relevant  dociunents 
concerning  the  complaint  to  HUD  within 
ten  days  after  receipt  of  the  HUD 
request 

(5)  Upon  receipt  of  the  Indian  tribe's 
report,  the  HUD  Indian  Field  Office  will 
determine  whether  the  actions  taken  by 
the  Indian  tiibe  comply  with  the 
requirements  of  section  7{b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  and  with 
Indian  preference  requirements  under 
this  subpart.  Notification  of  the  Field 
Office's  determination  shall  be  provided 
to  the  Indian  tribe  and  to  the 
complaining  party,  orally  or  in  writing, 
no  later  than  30  days  following  HUD's 
receipt  of  the  complaint  If  the  notice  is 
oral,  it  shall  be  promptly  confirmed  in 
writing.  If  the  complaining  party's 
alleged  injury  will  occur  during  this  30- 
day  period  the  HUD  Indian  Field  Office 
will  make  a  good  faith  effort  to  make  its 
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determination  before  the  occurrence  of 
such  injury  (e.g.,  contract  award). 

(6)  Where  the  HUD  Indian  Field 
OfRce  determines  on  the  basis  of  the 
facts  provided  by  the  Indian  tribe  and 
on  the  basis  of  other  available 
information  that  there  has  been 
noncompliance  with  Indian  preference 
requirements,  the  Field  Office  shall 
instruct  the  Indian  tribe  to  take 
appropriate  steps  to  remedy  the 
noncompliance  and  to  amend  its 
procedures  so  as  to  be  in  compliance. 

(7)  The  decision  of  the  HUD  Indian 
Field  Office  may  be  appealed  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  The  decision  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  shall  constitute  Hnal 
agency  action  for  purposes  of  the 
Administrative  Procedure  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2501-0013) 

§  92.632    Methods  of  procurement 

(a)  Genera! — (1)  Method  of  providing 
Indian  preference.  This  section  outlines 
specific  methods  an  Indian  tribe  must 
follow  in  the  procurement  of  services 
and  property.  These  methods  provide,  to 
the  greatest  extent  feasible,  preference 
to  Indian  organizations  and  Indian- 
owned  economic  enterprises  in 
contracting  and  subcontracting,  and  to 
Indians  in  employment  and  training.  An 
Indian  tribe  that  exercising  recognized 
powers  of  self-government  that  enacts 
an  alternate  method  of  providing  Indian 
preference  within  its  jurisdiction  may 
request  HUD  to  approve  the  alternate 
method  as  meeting  the  requirements  of 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  for  use  in  the  HUD- 
assisted  Indian  housing  program. 
Alternate  methods  that  provide  for  a 
tribal  preference  will  not  be  approved. 
HUD's  review  of  alternate  methods  of 
providing  preference  will  include  the 
extent  to  which  the  proposed  method 
minimizes  the  risk  of  nonperformance, 
promotes  competition,  assures  cost 
containment,  reduces  administrative 
burdens  and  furthers  local  priorities  and 
objectives  while  providing  effective 
Indian  preference. 

(2)  Requirements  applicable  to  all 
contracting,  (i)  In  all  cases,  the  Indian 
tribe  shall  include  in  the  Invitation  For 
Bids  (IFB)  or  Request  For  Proposals 
(RFP)  a  description  of  the  contract  and 
subcontract  selection  procedures  which 
are  to  be  employed.  A  flnding  by  an 
Indian  tribe  either  that  a  subcontract 
was  awarded  without  using  the 
procedure  required  by  the  Indian  tribe, 
or  that  the  contractor  falsely 
represented  that  subcontracts  would  be 
awarded  to  Indian  enterprises  or 


organizations,  shall  be  grounds  for 
termination  of  the  contract  between  the 
Indian  tribe  and  its  contractor,  or  for 
other  penalties  as  appropriate.  These 
grounds  for  termination  of  the  contract 
or  for  the  imposition  of  other  penalties 
shall  be  set  out  in  the  IFB  or  RFP  and 
shall  be  included  in  each  contract  and 
subcontract. 

(ii)  Each  IFB  and  RFP  shall  state 
whether  the  Indian  tribe  maintains  lists 
of  Indian-owned  economic  enterprises 
and  Indian  organizations  by  specialty 
(e.g.,  plumbing,  electrical,  foundations), 
which  are  available  to  developers, 
contractors,  and  subcontractors  to  assist 
them  in  meeting  their  responsibility  to 
provide  preference  in  connection  with 
the  administration  of  contracts  and 
subcontracts. 

(iii)  The  Indian  tribe  shall  require  a 
statement  from  all  prospective 
contractors  or  developers  describing 
how  they  will  provide  Indian  preference 
in  the  award  of  subcontracts.  Each 
Indian  tribe  shall  describe  in  its  IFB  or 
RFP: 

(A)  what  provisions  each  prospective 
developer  or  contractor  must  include  in 
its  statement;  and 

(B)  The  factors  that  will  be  used  by 
the  Indian  tribe  in  judging  the 
statement's  adequacy. 

Any  bid  or  proposal  that  fails  to  include 
the  required  statement  shall  be  rejected 
as  nonresponsive.  An  Indian  tribe  may 
require  that  a  comparable  statement  be 
provided  by  subcontractors  to  their 
contractors,  and  may  require  a 
contractor  to  reject  any  bid  or  proposal 
by  a  subcontractor  that  fails  to  include 
the  statement,  as  specified  by  the  Indian 
tribe  in  the  IFB  or  RFP. 

(iv)  Each  contractor  or  subcontractor 
shall  submit  a  certification  (supported 
by  credible  evidence]  to  the  Indian  tribe 
in  any  instance  where  the  contractor  or 
subcontractor  believes  it  is  infeasible  to 
provide  Indian  preference  in 
subcontracting.  The  Indian  tribe  may 
examine  the  evidence  submitted  and 
may  accept  or  reject  the  certification. 

(b)  Smali  purchase  procedures — (1) 
General.  As  an  alternative  to  the 
procurement  procedures  specified  in 
paragraphs  (c)  and  (d)  of  this  section, 
this  paragraph  provides  for  simplified, 
informal  procurement  methods 
applicable  to  an  Indian  tribe's 
procurement  of  services  or  property  that 
do  not  cost  more  than  $25,000  in  the 
aggregate  (paragraph  (b)(2)  of  this 
section)  or  for  procurement  of  services 
or  property  that  does  not  cost  more  than 
$2,000  (paragraph  (b)(3)  of  this  section). 

(i)  The  provisions  of  S  92.631 
concerning  Indian  preference  apply  to 
small  purchase  procedures,  except  as 


otherwise  specified  in  this  section.  In 
providing  preference,  an  Indian  tribe 
shall  seek  maximum  participation  by 
Indian-owned  economic  enterprises  and 
Indian  organizations  and  shall  to  the 
extent  available,  refer  to  lists  of 
qualified  Indian  supply  sources. 

(ii)  The  Indian  tribe  shall  require  a 
statement  from  all  contractors  agreeing 
to  provide  Indian  preference  in 
subcontracting,  training  and 
employment  and  shall  specify  the 
method  to  be  used. 

(iii)  An  Indian  tribe  must  document  its 
efforts  in  providing  Indian  preference.  If 
no  quotations  are  solicited  or  received 
from  Indian-owned  economic 
'  enterprises  or  Indian  organizations,  the 
Indian  tribe  must  also  include  as  part  of 
its  documentation  a  statement 
explaining  the  reasons  for  the  lack  of 
Indian  participation. 

(2)  Methods  of  procurement— $25,000 
or  less.  For  purchases  aggregating  no 
more  than  $25,000,  an  Indian  tribe  may 
use  the  methods  set  forth  in  this 
paragraph  or  the  more  formal 
procedures  set  forth  in  paragraphs  (c) 
and  (d)  of  this  section. 

(i)  Solicitation.  (A)  An  Indian  tribe 
may  solicit  quotations  by  telephone, 
letter  or  other  informal  procedure 
provided  that  the  manner  of  solicitation 
provides  for  participation  by  a 
reasonable  number  of  competitive 
sources.  At  the  time  of  solicitation,  the 
parties  must  be  informed  of  the  item  to 
be  procured  with  sufficient  specificity, 
of  the  time  within  which  quotations 
must  be  submitted,  and  of  the 
information  that  must  be  submitted  with 
each  quotation.  Quotations  must  be 
obtained  in  writing.  A  written  quotation 
may  include  a  confirmation  of  a 
previous  oral  quotation  only  if  it  is 
submitted  within  ten  days  of  the  oral 
quotation,  or  by  the  closing  date  for 
submitting  quotations,  as  determined  by 
the  Indian  tribe. 

(B)  An  Indian  tribe  shall  attempt  to 
obtain  quotations  from  a  minimum  of 
three  qualified  sources  in  order  to 
promote  competition  to  the  maximum 
extent  practicable.  Fewer  than  three 
quotations  is  acceptable  when  the 
Indian  tribe  has  attempted  but  has  been 
unable  to  obtain  a  sufficient  amount  of 
competitive  quotations.  In  imusual 
circumstances,  the  Indian  tribe  may 
accept  the  sole  quotation  received  in 
response  to  a  solicitation.  In  all  cases, 
an  Indian  tribe  shall  document  the 
circiunstances  when  it  has  been  unable 
to  obtain  at  least  three  quotations. 

(ii)  Award.  (A)  Where  the  contract  is 
to  be  awarded  based  upon  price  and 
fixed  specifications,  the  Indian  tribe 
shall  award  the  contract  to  the  qualified 
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otherwise  specified  in  this  section.  In 
providing  preference,  an  Indian  tribe 
shall  seek  maximum  participation  by 
Indian-owned  economic  enterprises  and 
Indian  organizations  and  shall  to  the 
extent  available,  refer  to  lists  of 
qualified  Indian  supply  sources. 

(ii)  The  Indian  tribe  shall  require  a 
statement  from  all  contractors  agreeing 
to  provide  Indian  preference  in 
subcontracting,  training  and 
employment  and  shall  specify  the 
method  to  be  used. 

(iii)  An  Indian  tribe  must  document  its 
efforts  in  providing  Indian  preference.  If 
no  quotations  are  solicited  or  received 
from  Indian-owned  economic 
'  enterprises  or  Indian  organizations,  the 
Indian  tribe  must  also  include  as  part  of 
its  documentation  a  statement 
explaining  the  reasons  for  the  lack  of 
Indian  participation. 

(2)  Methods  of  procurement— $25,000 
or  less.  For  purchases  aggregating  no 
more  than  $25,000,  an  Indian  tribe  may 
use  the  methods  set  forth  in  this 
paragraph  or  the  more  formal 
procedures  set  forth  in  paragraphs  (c) 
and  (d)  of  this  section. 

(i)  Solicitation.  (A)  An  Indian  tribe 
may  solicit  quotations  by  telephone, 
letter  or  other  informal  procedure 
provided  that  the  manner  of  solicitation 
provides  for  participation  by  a 
reasonable  number  of  competitive 
soiut:es.  At  the  time  of  sohcitation,  the 
parties  must  be  informed  of  the  item  to 
be  procured  with  sufficient  specificity, 
of  the  time  within  which  quotations 
must  be  submitted,  and  of  the 
information  that  must  be  submitted  with 
each  quotation.  Quotations  must  be 
obtained  in  writing.  A  written  quotation 
may  include  a  confirmation  of  a 
previous  oral  quotation  only  if  it  is 
submitted  within  ten  days  of  the  oral 
quotation,  or  by  the  closing  date  for 
submitting  quotations,  as  determined  by 
the  Indian  tribe. 

(B)  An  Indian  tribe  shall  attempt  to 
obtain  quotations  from  a  minimum  of 
three  qualified  sources  in  order  to 
promote  competition  to  the  maximum 
extent  practicable.  Fewer  than  three 
quotations  is  acceptable  when  the 
Indian  tribe  has  attempted  but  has  been 
unable  to  obtain  a  sufficient  amount  of 
competitive  quotations.  In  imusual 
circumstances,  the  Indian  tribe  may 
accept  the  sole  quotation  received  in 
response  to  a  solicitation.  In  all  cases, 
an  Indian  tribe  shall  document  the 
circumstances  when  it  has  been  unable 
to  obtain  at  least  three  quotations. 

(ii)  Award.  (A)  Where  the  contract  is 
to  be  awarded  based  upon  price  and 
flxed  specifications,  the  Indian  tribe 
shall  award  the  contract  to  the  qualified 


Indian-owned  economic  enterprise  or 
organization  with  the  lowest  responsive 
quotation  if  it  is  reasonable  and  no  more 
than  10  percent  higher  than  the 
quotation  of  the  lowest  responsive 
quotation  from  any  qualifled  source.  If 
no  responsive  quotation  by  a  qualified 
Indian-owned  economic  enterprise  or 
organization  is  within  10  percent  of  the 
quotation  of  the  lowest  responsive 
quotation  from  any  qualiBed  source, 
award  shall  be  made  to  the  source  with 
the  lowest  quotation. 

(B)  Where  the  contract  is  to  be 
awarded  based  on  factors  other  than 
price  alone,  the  Indian  tribe  shall  issue  a 
request  for  proposals/quotations  by. 
developing  the  particulars  of  the 
solicitation,  including  a  rating  system  for 
the  assignment  of  points  to  evaluate  the 
merits  of  each  proposal/quotation.  The 
solicitation  shall  identify  all  factors  to 
be  considered,  including  price  or  cost. 
The  Indian  tribe  shall  set  aside  15 
percent  of  the  total  number  of  available 
rating  points  for  the  provision  of  Indian 
preference.  Award  shall  be  made  to  the 
best  proposal/quotation,  as  determined 
imder  the  rating  system. 

(3)  Methods  of  procurement — $2,000 
or  less.  For  purchases  aggregating 
$2000.00  or  less,  an  Indian  tribe  shall 
follow  the  procedures  under  paragraph 
(b)(2)  of  this  section  (methods  of 
procurement — $25,000  or  less),  except 
that: 

(i)  Oral  quotations  are  acceptable, 
subject  to  documentation  by  the  Indian 
tribe;  and 

(ii)  The  Indian  tribe  may  develop 
alternative  methods  of  providing  Indian 
preference,  which  must  be  in  writing, 
must  promote  maximum  participation  by 
Indian  organizations  and  Indian-owned 
economic  enterprises,  and  must  be 
approved  by  HUD. 

(c)  Procurement  by  sealed  bids 
(Invitations  for  Bid).  (1)  Preference  in 
the  award  of  contracts  and  subcontracts 
that  are  let  under  a  sealed  bid/ 
Invitation  for  Bids  (IFB)  process  (e.g., 
construction  contracts,  material  supply 
contracts]  shall  be  provided  as  follows: 

(i)  The  IFB  may  be  restricted  to 
qualified  Indian-owned  economic 
enterprises  and  Indian  organizations. 
The  IFB  should,  however,  not  be  so 
restricted  unless  the  Indian  tribe  has  a 
reasonable  expectation  that  the  required 
minimum  number  of  qualified  Indian- 
owned  economic  enterprises  or 
organizations  are  likely  to  submit 
responsive  bids.  If  two  or  more  (or  at  the 
Indian  tribe's  option,  a  number  greater 
than  two  specified  in  the  IFB)  quahfied 
Indian-owned  economic  enterprises  or 
organizations  submit  responsive  bids, 
award  shall  be  made  to  the  qualified 
enterprise  or  organization  with  the 


lowest  responsive  bid.  If  fewer  than  the 
minimum  required  number  of  qualified 
Indian-owned  economic  enterprises  or 
organizations  submit  responsive  bids, 
the  Indian  tribe  shall  reject  all  bids,  and 
shall  readvertise  the  IFB  in  accordance 
with  paragraph  (c)(l)(ii)  of  this  section. 
In  unusual  circumstances  and  subject  to 
HUD  approval,  the  Indian  tribe  may 
accept  a  single  bid.  e.g.,  the  Indian  tribe 
determines  that  the  single  bid  received 
is  of  a  fair  and  reasonable  price,  or  the 
Indian  tribe  determines  that  delays 
caused  by  readvertising  would  subject 
the  project  to  higher  construction  costs, 
or  the  Indian  tribe  determines  that  the 
bid  is  fair  and  reasonable. 

(ii)  If  the  Indian  tribe  prefers  not  to 
restrict  the  IFB  as  described  in 
paragraph  (c)(l)(i)  of  this  section;  or  if 
an  insufficient  number  of  qualified 
Indian-owned  economic  enterprises  or 
organizations  submit  responsive  bids  in 
response  to  an  IFB  under  paragraph 
(c)(l)(i)  of  this  section;  or  if  a  single  bid 
is  not  accepted  and  approved;  the 
Indian  tribe  or  contractor  shall  advertise 
for  bids  inviting  responses  from  non- 
Indian  as  well  as  Indian-owned 
economic  enterprises  and  Indian 
organizations.  Award  shall  be  made  to 
the  qualified  Indian-owned  economic 
enterprise  or  organization  with  the 
lowest  responsive  bid  if  that  bid: 

(A)  Is  within  the  maximum  total 
contract  price  established  for  the 
specific  project  or  activity  for  which 
bids  are  being  taken  and 

(B)  Is  no  more  than  "X"  higher  than 
the  total  bid  price  of  the  lowest 
responsive  bid  from  any  qualified 
bidder. 

"X"  is  determined  as  follows: 


the   lowest   responsive 
bid  is  less  man  SIOO.CXX). 
When   the   kMvest   responsive 

t)idls: 

At  least  $100,000,  txjt  less 

than  $200,000. 
At  least  $200,000.  but  less 

than  $300,000 
At  least  $300,000,  but  less 

than  $400,000 
At  least  $400,000,  but  less 

than  $500,000 
At  least  $500,000.  but  less 

ttfan  $1  miHion. 


X=lesserof 


10%  o(  that  bid.  or 
$9,000. 


9%  of  that  bid,  or 

$16,000. 
8%  of  that  bid,  or 

$21,000. 
7%  of  that  bid,  or 

$24,000. 
6%  of  that  bid,  or 

$25,000. 
5%  of  that  bid,  or 

$40,000. 


At  least  $1  miHion, 

but 

less 

A%  of  that  bid,  or 

than  $2  miHion. 

$60,000. 

At  least  $2  million. 

but 

less 

3%  of  that  bid,  or 

ttian  $4  million. 

$80,000. 

At  least  $4  miHion, 

but  less 

2%  of  that  bid,  or 

than  $7  miHion. 

$105,000. 

$7  miHion  or  more 

m%  of  the 

IO«M« 

responsive  bid, 
with  nodoHar 
HmlL 

If  no  responsive  bid  by  a  qualified 
Indian-owned  economic  enterprise  or 
organization  is  within  the  stated  range 
of  the  total  bid  price  of  the  lowest 
responsive  bid  from  any  qualified 
enterprise,  award  shall  be  made  to  the 
bidder  wiih  the  lowest  bid. 

(2)  [Reserved] 

(d)  Procurement  by  competitive 
proposals  (Request  for  Ptoposals).  (1) 
Preference  in  the  award  of  contracts  and 
subcontracts  that  are  let  under 
competitive  proposals/Request  for 
Proposals  (RFP)  process  (e.g., 
professional  service  contracts)  shall  be 
provided  as  follows: 

(i)  The  RFP  may  be  restricted  to 
qualified  Indian-owned  economic 
enterprises  and  Indian  organizations. 
The  RFP  should,  however,  not  be  so 
restricted  unless  the  Indian  tribe  has  a 
reasonable  expectation  that  the  required 
minimum  number  of  qualified  Indian- 
owned  economic  enterprises  or  Indian 
organizations  are  likely  to  submit 
responsive  proposals.  If  two  (or,  at  the 
Indian  tribe's  option,  a  number  greater 
than  two  specified  in  the  RFP)  qualified 
Indian-owned  economic  enterprises  or 
Indian  organizations  submit  responsive 
proposals,  award  shall  be  made  to  the 
qualified  Indian-owned  economic 
enterprise  or  Indian  organization  with 
the  best  proposal.  If  fewer  than  the 
minimum  required  number  of  qualified 
Indian-owned  economic  enterprises  or 
Indian  organizations  submit  responsive 
proposals,  the  Indian  tribe  shall  reject 
all  proposals  and  shall  readvertise  the 
RFP  in  accordance  with  paragraph 
(d)(l)(ii)  of  this  section.  In  unusual 
circumstances  and  subject  to  HUD 
approval,  the  Indian  tribe  may  accept  a 
proposal  that  is  the  only  one  received, 
e.g.,  where  the  Indian  tribe  determines 
that  delays  caused  by  readvertising 
would  cause  higher  costs,  or  where  the 
Indian  tribe  determines  that  the 
proposal  is  fair  and  reasonable.  The 
Indian  tribe  shall  develop  the  particulars 
concerning  the  RFP,  including  a  rating 
system  that  provides  for  the  assignment 
of  points  for  the  relative  merits  of 
submitted  proposals.  The  RFP  shall 
identify  all  factors,  including  price  or 
cost,  and  any  significant  subfactors  that 
will  be  considered  in  awarding  the 
contract,  and  shall  state  the  relative 
importance  the  Indian  tribe  places  on 
each  evaluation  factor  and  subfactor. 
The  award  shall  be  made  to  the 
qualified  Indian-owned  economic 
enterprise  or  Indian  organization  that 
has  submitted  the  most  responsible 
proposal  if  the  proposal  is  within  the 
maximum  total  contract  price 
established  for  the  specific  project  or 
activity. 
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(ii)  If  the  Indian  tribe  prefers  not  to 
restrict  the  RFP  solicitation  as  described 
in  paragraph  (d](l)(i}  of  this  section;  or  if 
an  insufficient  number  of  quahfled 
Indian  enterprises  or  organizations 
satisfactorily  respond  under  that 
procedure;  or  if  a  single  proposal  is  not 
accepted  and  approved;  the  Indian  tribe 
or  contractor  shall  advertise  for 
proposals  inviting  responses  from  non- 
Indian  as  well  as  Indian-owned, 
economic  enterprises  and  Indian 
organizations.  The  Indian  tribe  shall 
develop  the  particulars  concerning  the 
RFP,  including  a  rating  system  that 
provides  for  the  assignment  of  points  for 
the  relative  merits  of  submitted 
proposals.  The  RFP  shall  identify  all 
factors,  including  price  or  cost,  and  any 
significant  subfactors  that  will  be 
considered  in  awarding  the  contract, 
and  shall  state  the  relative  importance 
an  Indian  tribe  places  on  each 
evaluation  factor  and  subfactor. 
Notification  that  Indian  preference  is 
applicable  to  this  procurement  shall  be 
included  in  the  RFP  solicitabon.  The 
award  shall  be  made  to  the  most 
responsive  proposal  if  the  proposal  is 
within  the  maximum  total  contract  price 
established  for  the  specific  project  or 
activity. 

(2)  An  Indian  tribe  shall  set  aside  15 
percent  of  the  total  number  of  available 
rating  points  for  the  provision  of  Indian 
preference  in  the  award  of  contracts  and 
subcontracts.  The  percentage  or  number 
of  points  set  aside  for  preference  and 
the  method  for  allocating  these  points 
shall  be  specified  in  the  RFP. 

(3)  An  Indian  tribe  may  require  that 
contractors  solicit  subcontractors  by 
using  a  RFP  based  on  a  point  system, 
and  that  contractors  set  aside  15  percent 
of  the  available  rating  points  for  the 
provision  of  Indian  preference  in 
subcontracting.  The  RFP  shall  explain 
the  criteria  to  be  used  by  the  contractor 
in  evaluating  proposals  submitted  by 
subcontractors. 

(e)  Procurement  by  non-competitive 
Proposals.  An  Indian  tribe  may  award  a 
contract  without  satisfying  the  small 
purchase,  sealed  bids  or  competitive 
proposals  requirements  for  competition 
only  if  award  under  these  methods  of 
procurement  is  infeasible,  and  one  of  the 
following  apphes: 

(1)  The  exigencies  require  immediate 
delivery  of  the  articles  or  performance 
of  the  service; 

(2)  Only  one  source  of  supply  is 
available  and  the  purchasing  or 
contracting  officer  of  the  Indian  tribe 
has  so  certified: 

(3)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate;  or 


(4)  HUD  has  specifically  authorized 
this  method. 

Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  and  the  evaluation 
of  the  specific  elements  of  costs  and 
profits,  is  required. 

(Approved  by  the  Office  of  Management  and 
BiK^I  under  OMB  control  number  2501- 
0013) 
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The  environmental  effects  of  each 
activity  carried  out  with  HOME  funds 
must  be  assessed  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  related  authorities  listed 
in  HUD's  implementing  regulations  at  24 
CFR  part  50.  Tliat  assessment  or  review 
will  be  performed  by  HUD  in 
accordance  with  24  CFR  part  50. 

{•2.634    Displac«fnent, relocabon. and 

(a)  Minimizing  displacement 
Consistent  with  the  other  goals  and 
objectives  of  this  part  the  Indian  tribe 
must  ensure  that  it  has  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of  a 
project  assisted  with  HOME  funds.  To 
the  extent  feasible,  residential  tenants 
must  be  provided  a  reasonable 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  sanitary,  and 
affordable  dwelling  unit  in  the  building/ 
complex  upon  completion  of  the  project. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
bousing  and  any  increase  in  monthly 
rent/utility  costs. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of — 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent  safe,  and  sanitary 
dwelling  in  the  building/complex  upon 
completion  of  the  project  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 


(c)  Relocation  assistance  for 
displaced  persons.  (1)  General.  A 
displaced  person  (defined  in  paragraph 
(c)(2)  of  this  section)  must  be  provided 
relocation  assistance  at  the  levels 
described  in.  and  in  accordance  with  the 
requirements  of,  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4201-4655)  and  49  CFR  part 
24. 

(2)  Displaced  Person,  (i)  For  purposes 
of  paragraph  (c)  of  this  section,  the  term 
displaced  person  means  a  person 
(family  individual,  business,  private 
nonprofit  organization,  or  farm, 
including  any  corporation,  partnership 
or  association)  that  moves  from  real 
property  or  moves  personal  property 
from  real  property,  permanently,  as  a 
direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  a 
project  assisted  with  HOME  funds.  This 
includes  any  permanent  involuntary 
move  for  an  assisted  project  including 
any  permanent  move  from  the  real 
property  that  is  made: 

(A)  After  notice  by  the  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after 

{1)  The  date  of  the  submission  of  an 
application  to  the  Indian  tribe  or  HUD,  if 
the  applicant  has  site  control  and  the 
application  is  later  approved;  or 

(2)  The  date  the  Indian  tribe  approves 
the  applicable  site,  if  the  applicant  does 
not  have  site  control  at  the  time  of  the 
apphcation;  or 

(B)  Before  the  date  described  in 
paragraph  (c)(2)(i)(A)  of  this  section.  If 
the  Indian  tribe  or  HUD  determines  that 
the  displacement  resulted  directly  fit>m 
acquisition,  rehabilitation,  or  demolition 
for  the  project  or 

(C)  By  a  tenant-occupant  of  a  dwelling 
unit  if  any  one  of  the  follo%ving  three 
situations  occurs: 

(1)  The  tenant  moves  after  execution 
of  the  agreement  covering  the 
acquisition,  rehabilitation,  or  demolition 
and  the  move  occurs  before  the  tenant  is 
provided  written  notice  offering  the 
tenant  the  opportunity  to  lease  and 
occupy  a  suitable,  decent  safe,  and 
sanitary  dwelling  in  the  same  building/ 
complex  upon  completion  of  the  project 
under  reasonable  terms  and  conditions. 
Such  reasonable  terms  and  conditions 
must  include  a  term  of  at  least  one  year 
at  a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of — 

[i]  The  tenant's  monthly  rent  before 
such  agreement  and  estimated  average 
monthly  utility  costs:  or 

[ii]  The  total  tenant  payment  as 
determined  under  24  CFR  813.107.  If  the 
tenant  is  low-income,  or  30  percent  of 
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(c)  Relocation  asaistance  for 
displaced  persons.  (1)  General.  A 
displaced  person  (defined  in  paragraph 
(c)(2)  of  this  section)  must  be  provided 
relocation  assistance  at  the  levels 
described  in,  and  in  accordance  with  the 
requirements  of,  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4201-4655)  and  49  CFR  part 
24. 

(2)  Displaced  Person,  (i)  For  purposes 
of  paragraph  (c)  of  this  section,  the  term 
displaced  person  means  a  person 
(family  individual,  business,  private 
nonprofit  organization,  or  farm, 
including  any  corporation,  partnership 
or  association)  that  moves  from  real 
property  or  moves  personal  property 
from  real  property,  permanently,  as  a 
direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  a 
project  assisted  with  HOME  funds.  This 
includes  any  permanent,  involuntary 
move  for  an  assisted  project,  including 
any  permanent  move  from  the  real 
property  that  is  made: 

(A)  After  notice  by  the  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after 

[1)  The  date  of  the  submission  of  an 
application  to  the  Indian  tribe  or  HUD,  if 
the  applicant  has  site  control  and  the 
application  is  later  approved;  or 

(2)  The  date  the  Indian  tribe  approves 
the  applicable  site,  if  the  applicant  does 
not  have  site  control  at  the  time  of  the 
application;  or 

(B)  Before  the  date  described  in 
paragraph  (c)(2)(i)(A)  of  this  section,  if 
the  Indian  tribe  or  HUD  determines  that 
the  displacement  resulted  directly  from 
acquisition,  rehabilitation,  or  demolition 
for  the  project;  or 

(C)  By  a  tenant-occupant  of  a  dwelling 
unit,  if  any  one  of  the  following  three 
situations  occurs: 

(i)  The  tenant  moves  after  execution 
of  the  agreement  covering  the 
acquisition,  rehabilitation,  or  demolition 
and  the  move  occurs  before  the  tenant  is 
provided  written  notice  offering  the 
tenant  the  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitary  dwelling  in  the  same  building/ 
complex  upon  completion  of  the  project 
under  reasonable  terms  and  conditions. 
Such  reasonable  terms  and  conditions 
must  include  a  term  of  at  least  one  year 
at  a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of— 

(/)  The  tenant's  monthly  rent  before 
such  agreement  and  estimated  average 
monthly  utility  costs;  or 

(/;]  The  total  tenant  payment,  as 
determined  under  24  CFR  813.107.  if  the 
tenant  is  low-income,  or  30  percent  of 


gross  household  income,  if  the  tenant  is 
not  low-income;  or 

[2]  The  tenant  is  required  to  relocate 
temporarily,  does  not  retxun  to  the 
building/complex,  and  either — 

(/)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation;  or 

(;';■)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

[3)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

(ii)  Notwithstanding  paragraph 
(c)(2)(i)  of  this  section,  a  person  does  not 
qualify  as  a  displaced  person,  if: 

(A)  The  person  has  been  evicted  for 
cause  based  upon  a  serious  or  repeated 
violation  of  the  terms  and  conditions  of 
the  lease  or  occupancy  agreement 
violation  of  applicable  federal  or  tribal 
law  (or  state  law,  which  may  apply  if 
the  Indian  tribe  is  not  exercising 
recognized  powers  of  self-government), 
or  other  good  cause,  and  the  Indian  tribe 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  oi  evading 
the  obligation  to  provide  relocation 
assistance.  The  effective  date  of»eny 
termination  or  refusal  to  renew  must  be 
preceded  by  at  least  30  days  advance 
written  notice  to  the  tenant  specifying 
the  grounds  for  the  action. 

(B)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  but,  before  signing  a  lease 
and  conunencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  incur  a  rent 
increase),  and  the  fact  that  the  person 
would  not  quaUfy  as  a  "displaced 
person"  (or  for  any  assistance  under  this 
section)  as  a  result  of  the  project; 

(C)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(D)  HUD  determines  tha'  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  the  project. 

.   (iii)  The  Indian  tribe  may,  at  any  time, 
ask  HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  rule. 

(3)  Initiation  of  negotiations.  For 
purposes  of  determining  the  formula  for 
computing  replacement  housing 
assistance  to  be  provided  under 
paragraph  (c)  of  this  section  to  a  tenant 
displaced  bom  a  dwelling  as  a  direct 
result  of  private-owner  rehabilitation, 
demolition  or  acquisition  of  the  real 
property,  the  term  initiation  of 


negotiations  means  the  execution  of  the 
agreement  covering  the  acquisition, 
rehabihtation,  or  demolition. 

(d)  Optional  relocation  assistance. 
The  Indian  tribe  may  provide  relocation 
payments  and  other  relocation 
assistance  to  families,  individuals, 
businesses,  nonprofit  organizations,  and 
farms  displaced  by  a  project  assisted 
with  HOME  funds  where  the 
displacement  is  not  subject  to  paragraph 
(c)  of  this  section.  The  Indian  tribe  may 
also  provide  relocation  assistance  to 
persons  covered  under  paragraph  (c)  of 
this  section  beyond  that  required.  For 
any  such  assistance  that  is  not  required 
by  tribal  law  (or  state  law,  which  may 
apply  if  the  Indian  tribe  is  not  exercising 
recognized  powers  of  self-government), 
the  Indian  tribe  must  adopt  a  written 
policy  available  to  the  public  that 
describes  the  optional  relocation 
assistance  that  it  has  elected  to  furnish 
and  provides  for  equal  relocation 
assistance  within  each  class  of 
displaced  persons. 

(e)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  of  49  CFR 
part  24,  subpart  B. 

(f)  Appeals.  A  person  who  disagrees 
with  the  Indian  tribe's  determination 
concefning  whether  the  person  qualifies 
as  a  displaced  person,  or  th^  amount  of 
relocation  assistance  for  which  the 
person  may  be  eligible,  may  file  a 
written  appeal  of  that  determination 
with  the  Indian  tribe. 

(g)  Responsibility  of  Indian  tribe.  (1) 
The  Indian  tribe  must  certify  that  it  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  part  24,  and  the  requirements  of 
this  section,  and  must  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
Indian  tribe  to  comply. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost. 
This  cost  also  may  be  paid  from  tribal 
funds,  or  funds  available  from  other 
sources. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

S  92.635    Labor. 

(a)  General.  Any  contract  for  the 
construction  (rehabilitation  or  new 
construction)  of  affordable  housing  with 
12  or  more  units  assisted  with  funds 
made  available  under  this  part  must 
contain  a  provision  requiring  that  not 
less  than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  278a-276a- 
5),  will  be  paid  to  all  laborers  and 
mechanics  employed  in  the  development 


of  affordable  housing  involved,  and  such 
contracts  must  also  be  subject  to  the 
overtime  provisions,  as  apphcable,  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-332). 
Indian  tribes,  contractors, 
subcontractors,  and  other  participants 
must  comply  with  regulations  issued 
under  these  Acts  and  with  other  federal 
laws  and  regulations  pertaining  to  labor 
standards  and  HUD  Handbook  1344.1 
(Federal  Labor  Standards  Compliance  in 
Housing  and  Community  Development 
Programs),  as  applicable.  Indian  tribes 
must  require  certification  as  to 
compliance  with  the  provisions  of  this 
section  before  making  any  payment 
under  such  contract. 

(b)  Volunteers.  The  prevailing  wage 
provisions  of  paragraph  (a)  of  this 
section  do  not  apply  to  an  individual 
who  receives  no  compensation  or  is  paid 
expenses,  reasonable  benefits,  or  a 
nominal  fee  to  perform  the  services  for 
which  the  individual  volunteered  and 
who  is  not  otherwise  employed  at  any 
time  in  the  construction  work. 

(c)  Sweat  equity.  The  prevailing  wage 
provisions  of  paragraph  (a)  of  this 
section  do  not  apply  to  members  of  an 
eligible  family  who  provide  labor  in 
exchange  for  acquisition  of  a  property 
for  homeownership  or  provide  labor  in 
lieu  of,  or  as  a  supplement  to,  rent 
payments. 

(Approved  by  tiie  Offlce  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

S  92.636    Lead-based  paint 

Housing  assisted  with  HOME  funds 
constitutes  HUD-associated  housing  for 
the  purpose  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821,  et  seq.)  and  is,  therefore,  subject  to 
24  CFR  part  35.  Unless  otherwise 
provided,  Indian  tribes  are  responsible 
for  testing  and  abatement  activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

$92,637    ConfNct  Of  IntarMt 

(a)  Applicability.  (1)  The  conflict  of 
interest  provisions  in  24  CFR  85.36  and 
OMB  Circular  A-110  apply  to  the 
procurement  of  supplies,  equipment 
construction,  and  services  by  Indian 
tribes  and  their  subrecipients. 

(2)  The  provisions  of  this  section 
apply  to  all  cases  not  governed  by  24 
CFR  85.36  and  OMB  Circular  A-110. 
These  cases  include  the  acquisition  and 
disposition  of  real  property  and  the 
provision  of  assistance  by  the  Indian 
tribe,  by  subrecipients,  or  to  individuals, 
housing  developers,  and  other  private 
entities  under  eligible  activities  which 
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authorize  such  assistance  (e.g.. 
rehabilitation  of  housing).* 

(b)  Conflicts  Prohibited.  The  general 
rule  is  that  no  persons  described  in 
paragraph  (c)  of  this  section  who  have 
or  had  any  functions  or  responsibilities 
with  respect  to  activities  assisted  under 
this  part,  or  who  are  in  a  position  to 
participate  in  a  decision,  or  gain  inside 
information  about  such  activities,  may 
obtain  a  flnancial  interest  or  benefit 
from  these  activities.  Further,  these 
persons  may  not  have  an  interest  in  any 
contract,  subcontract,  or  agreement 
concerning  such  activities;  and  tliese 
persons  may  not,  during  their 
employment  or  tenure  in  office  and  for 
one  year  thereafter,  have  an  interest  in 
the  proceeds  from  these  activities,  either 
for  themselves  or  for  those  with  whom 
they  have  family  or  business  ties.  This 
paragraph  does  nut  apply  to  approved 
eligible  administiative  or  personnel 
costs. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  or  appointed  official  of  the 
Indian  tribe,  or  of  any  designated  public 
agency,  or  subrecipient  of  the  Indian 
tribe,  receiving  HOME  funds. 

(d)  Exceptions  requiring  HUD 
approval— {1)  Threshold  requirements. 
Upon  the  written  request  of  an  Indian 
tribe,  HUD  may  grant  an  exception  to 
the  provisions  of  paragraph  (b)  of  this 
section  on  a  case-by-case  basis,  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOME  Investment  Partners.hips  Program 
and  the  effective  and  efficient 
administration  of  the  Indian  tribe's 
program  or  project.  An  exception  may 
be  considered  only  after  the  Indian  tribe 
has  provided  the  following: 

(i)  A  disclosure  of  the  nature  of  the 
possible  conflict  accompanied  by  an 
assurance  that  there  has  been  public 
disclosure  of  the  conflict  and  a 
description  of  how  the  public  disclosure 
was  made:  and 

(ii)  An  opinion  of  the  Indian  tribe's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
tribal  laws  on  conflict  of  interest  (or 
state  law  on  conflict  of  interest,  which 
may  apply  if  the  Indian  tribe  is  not 
exercising  recognized  powers  of  self- 
government). 

(2)  Factors  to  be  considered  for 
exceptions.  In  determining  whether  to 
grant  a  requested  exception  after  the 
Indian  tribe  has  satisfactorily  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  HUD  shall  consider  the 


*  See  i  92.64S  concerning  the  svailabiHty  of  (WiIB 
Cimilara. 


cumulative  effect  of  the  following 
factors,  where  applicable: 

(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(ii)  Whether  the  affected  person  has 
withdrawn  fitim  his  or  her  functions  or 
responsibilities,  or  from  the  decision- 
making process,  with  reference  to  the 
specific  assisted  activity  in  question; 

(iii)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(iv)  Whether  undue  hardship  will 
result,  either  to  the  Indian  tribe  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict;  and 

(v)  Any  other  relevant  considerations. 

(e)  Circumstances  under  which  the 
conflict  prohibition  does  not  apply.  In 
instances  where  a  person  who  might 
otherwise  be  deemed  to  be  included 
under  the  conflict  prohibition  is  a 
member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activity  and 
receives  generally  the  same  interest  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if,  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
tribal  (or  state)  laws  on  conflict  of 
interest  would  result,  the  prohibition 
does  apply. 

{  82.63S    Debarment  and  suspension. 

As  required  by  24  CFR  part  24.  each 
Indian  tribe  must  require  participants  in 
lower  tier  covered  transactions  to 
include  the  certification  in  appendix  B  of 
24  CFR  part  24  (that  neither  it  nor  its 
principals  is  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  from  the 
covered  transaction)  in  any  proposal 
submitted  in  connection  with  the  lower 
tier  transactions.  An  Indian  tribe  may 
rely  on  the  certitlcation,  unless  it  knows 
the  certification  is  erroneous. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

S  92.839    Flood  Insurance. 

(a)  Under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128),  HOME  funds  may  not  be  used 
with  respect  to  the  acquisition,  new 
construction,  or  rehabilitation  of  a 
project  located  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 


(1)  The  conununity  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  hisurance  is  obtained  as  a 
condition  of  approval  of  the 
commitment 

(b)  Indian  tribes  located  in  an  area 
identified  by  FEMA  as  having  special 
flood  hazards  are  responsible  for 
assuring  that  flood  insurance  under  the 
National  Flood  Insurance  Program  is 
obtained  and  maintained. 

Program  Administration 

§92.640    HOME  account 

HUD  will  establish  a  HOME  account 
in  the  United  States  Treasury  and  the 
HOME  ^ands  must  be  used  for  approved 
activities.  The  Indian  tribe  must 
establish  a  local  account  for  repayment 
interest  and  other  return  of  investment 
of  HOME  funds.  HUD  will  recaphire 
HOME  funds  in  the  HOME  account  by 
the  amount  of: 

(a)  Any  funds  that  are  not  committed 
within  24  months  after  the  last  day  of 
the  month  in  which  the  funds  were 
deposited  in  the  account; 

(b)  Any  funds  that  are  not  expended 
within  five  years  after  the  last  day  of  the 
month  in  which  the  funds  were 
deposited  in  the  account  and 

(c)  Any  penalties  assessed  by  HUD 
under  S  92.652. 

S92.S41    HOME  investment  psrtnersNp 


HOME  funds  will  be  made  available 
pursuant  to  a  HOME  Investment 
Partnership  Agreement  The  agreement 
must  ensure  that  HOME  funds  invested 
in  affordable  housirtg  are  repayable  if 
the  housing  ceases  to  qualify  as 
affordable  housing  before  the  period  of 
affordability  expires. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§92.642    Cash  and  Management 
Mormation  System;  disbursement  of 
HOME  funds. 

(a)  General.  The  Home  account 
established  in  the  United  States 
Treasury  is  managed  through  HUD's 
Cash  and  Management  Information 
(C/MI)  System  for  the  HOME 
Investment  Partnerships  Program.  The 
C/MI  System  is  a  computerized  system 
which  manages,  disburses,  collects,  and 
reports  information  on  the  use  of  HOME 
funds  in  the  United  States  Treasury 
account. 

(b)  Project  set-up.  (1)  After  HUD 
completes  any  environmental  review 
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(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards:  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the 
commitment 

(b)  Indian  tribes  located  In  an  area 
identified  by  FEMA  as  having  special 
flood  hazards  are  responsible  for 
assuring  that  flood  insurance  under  the 
National  Flood  Insurance  Program  is 
obtained  and  maintained. 

Program  Administiatiofi 

§92.640    HOME  account 

HUD  will  establish  a  HOME  accoumt 
in  the  United  States  Treasury  and  the 
HOME  funds  must  be  used  for  approved 
activities.  The  Indian  tribe  must 
establish  a  local  account  for  repayment 
interest  and  other  retiuTi  of  investment 
of  HOME  funds.  HUD  will  recapture 
HOME  funds  in  the  HOME  account  by 
the  amount  of: 

(a)  Any  funds  that  are  not  committed 
within  24  months  after  the  last  day  of 
the  month  in  which  the  funds  were 
deposited  in  the  accotmt; 

(b)  Any  funds  that  are  not  expended 
within  five  years  after  the  last  day  of  the 
month  in  whicfc  the  funds  were 
deposited  in  the  account;  and 

(c)  Any  penalties  assessed  by  HUD 
under  S  92.652. 

SS2J41    HOME  invMtnMnt  partMfsNp 


HOME  funds  will  be  made  available 
pursuant  to  a  HOME  Investment 
Partnership  Agreement.  The  agreement 
must  ensure  that  HOME  funds  invested 
in  affordable  housing  are  repayable  if 
the  housing  ceases  to  qualify  as 
affordable  housing  before  the  period  of 
affordability  expires. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013] 

§92.642    Cash  and  Management 
Infonnabon  System;  dtsbursamant  of 
HOME  funds. 

(a)  General.  The  Home  account 
established  in  the  United  States 
Treasury  is  managed  through  HUD'S 
Cash  and  Management  Information 
(C/MI)  System  for  the  HOME 
Investment  Partnerships  Program.  The 
C/MI  System  is  a  computerized  system 
which  manages,  disburses,  collects,  and 
reports  information  on  the  use  of  HOME 
funds  in  the  United  States  Tl«asiiry 
account 

(b)  Project  set-up.  (1)  After  HUD 
completes  any  environmental  review 


required  by  part  50  of  this  title  and  the 
Indian  tribe  executes  the  HOME 
Investment  Partnership  Agreement  and 
submits  the  appropriate  banking  and 
security  documents,  the  Indian  tribe 
may  identify  (set  up)  specific 
investments  in  the  C/MI  System. 
Investments  that  require  the  set-up  of 
projects  in  the  C/MI  System  are  the 
acquisition,  new  construction,  or 
moderate  or  substantial  rehabilitation  of 
real  property,  and  investments  of  HOME 
funds  to  provide  tenant-based  rental 
assistance.  Within  12  calendar  days  of 
project  set-up,  the  Indian  tribe  is 
required  to  submit  a  Project  Set-Up 
Report  to  HUD  for  each  project  set  up  in 
the  C/MI  System.  Until  an  acceptable 
Project  Set-Up  Report  is  received  and 
entered  in  the  C/MI  System.  HOME 
funds  for  the  project  are  not  considered 
committed  (as  defined  in  §  92.2),  and, 
therefore,  are  subject  to  recapture  and 
reallocation  to  the  extent  authorized  by 
§  92.644. 

(2)  If  the  Project  Set-Up  Report  is  not 
received  within  20  days  of  the  project 
set-up  call,  the  project  will  be  cancelled 
automatically  by  the  C/MI  System.  In 
addition,  a  project  which  has  been 
committed  in  the  C/MI  System  for  12 
months  without  an  initial  disbursement 
of  funds  will  be  automatically  cancellod 
by  the  C/MI  System. 

(c)  Disbursement  of  HOME  funds.  (1) 
After  information  from  an  acceptable 
Project  Set-Up  report  is  entered  into  the 
C/MI  System,  HOME  funds  may  be 
drawn  down  from  the  United  States 
Treasury  account  for  the  project  by  the 
Indian  tribe  by  electronic  funds  transfer. 
The  funds  will  be  deposited  in  the  local 
account  of  the  HOME  account  of  the 
Indian  tribe  within  48  to  72  hours  of  the 
disbursement  request  Any  drawdown 
of  HOME  funds  from  the  United  States 
Treasury  account  is  conditioned  upon 
the  submission  of  satisfactory 
information  by  the  Indian  tribe  about 
the  project  or  tenant-based  rental 
assistance  and  compliance  with  other 
procedures  specified  by  HUD  in  HUD's 
forms  and  issuances  concerning  the 
Cash  and  Management  Information 
System.  Copies  of  these  forms  and 
issuances  may  be  obtained  from  HUD 
Field  Offices. 

(2)  The  Indian  tribe  must  comply  with 
Treasury  Circular  No.  1075  (31  CFR  part 
205).  Interest  earned  on  grant  advances 
belongs  to  the  United  States  Treasury 
and  must  be  remitted  prompUy,  but  at 
least  quarterly,  to  HUD,  except  that  the 
Indian  tribe  may  retain  interest  amounts 
up  to  $100  a  quarter  for  administrative 
expenses, 

(3)  HOME  funds  in  the  local  account 
of  the  HOME  account  must  be  disbursed 
before  requests  are  made  for  HOME 


funds  in  the  United  States  Treasury 
account. 

(4)  An  Indian  tribe  will  be  paid  on  an 
advance  basis  provided  it  complies  with 
the  requirements  of  this  part. 

(5)  If  a  project  is  terminated  before  its 
completion,  whether  voluntarily  by  the 
Indian  tribe  or  otherwise,  an  amount 
equal  to  the  HOME  funds  disbursed  for 
the  project  must  be  paid  by  the  Indian 
tribe  to  its  HOME  account.  If  the  HOME 
funds  were  disbursed  from  the  Treasury 
account  the  amount  must  be  paid  to  the 
Treasury  account;  if  the  HOME  funds 
were  disbursed  from  the  local  account 
the  amount  must  be  paid  to  the  local 
account  If  the  amoimt  is  not  repaid,  the 
Indian  tribe  will  be  subject  to  actions 
under  §§  92.650  to  92.652. 

(d)  Payment  certification.  As  post- 
documentation  of  each  drawdown  of 
funds  from  the  United  States  Treasury 
account  an  Indian  tribe  must  submit  to 
HUD  a  payment  certification,  for  each 
drawdown,  in  the  form  required  by 
HUD.  If  the  payment  certification  is  not 
received  within  10  calendar  days  of  the 
drawdown,  the  Indian  tribe  will  be 
suspended  from  setting  up  new  projects 
imtil  the  payment  certification  is 
received  by  HUD. 

(e)  Submission  of  project  completion 
reports.  A  Project  Complebon  Report 
must  be  submitted  to  HUD  within  120 
days  of  the  final  drawdown  request  for 
the  project.  If  a  satisfactory  Project 
Completion  Report  is  not  submitted  by 
the  due  date.  HUD  will  suspend  further 
project  set-ups  for  the  Indian  tribe. 
Project  set-ups  will  remain  suspended 
until  a  satisfactory  Project  Completion 
Report  is  received  and  entered  into  the 
C/MI  System. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2S01- 
0013) 

§  92.643    Rapaymant  of  Invaatmant 

(a)  Housing  assisted  with  HOME 
funds  that  does  not  meet  the 
affordability  requirements  for  the  period 
specified  in  §  92.614  or  (  92.615,  as 
applicable,  must  be  repaid  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Any  repayment  of  HOME  funds 
(including  repayment  required  if  the 
housing  no  longer  qualifies  as  affordable 
housing),  and  any  payment  of  interest  or 
other  return  on  the  investment  of  HOME 
funds,  that  is  made  before  grant  close 
out  must  be  deposited  in  the  Indian 
tribe's  HOME  account  and  used  in 
accordance  with  the  requirements  of 
this  subpart.  An  Indian  tribe  may  retain 
repayments,  interest,  and  other  return 
on  investment  of  HOME  funds  that  are 
made  affer  grant  closeout  if  the  Indian 


tribe  agrees  to  use  the  funds  for  eligible 
activities. 

§92.644    Indten  triba  raaponatoWOaa; 
wrtttan  agreemanta;  monitoring. 

(a)  Responsibilities.  The  Indian  tribe  is 
responsible  for  ensuring  that  HOME 
funds  are  used  in  accordance  with  all 
program  requirements.  The  use  of 
subrecipients,  or  contractors  does  not 
relieve  the  Indian  tribe  of  this 
responsibiUty. 

(b)  Executing  a  written  agreement 
Before  disbursing  any  HOME  funds  to 
any  entity  (e.g.,  for-profit  housing 
developer,  nonprofit  organization, 
homeowner,  contractor,  or  IHA)  the 
Indian  tribe  must  enter  into  a  written 
agreement  with  the  entity  ensuring 
compliance  with  the  requirements  of  this 
part  A  subrecipient  or  contractor  must 
also  enter  into  a  written  agreement 
before  it  disburses  funds  to  any  entity. 
The  agreement  remains  in  effect  during 
the  period  for  affordability  under 

§  92.614  or  §  92.615,  as  applicable,  or  if 
the  entity  is  a  subrecipient  during  any 
period  that  the  entity  has  control  over 
HOME  fimds. 

(c)  Provisions  in  written  agreement 
At  a  minimum,  the  written  agreement 
must  include  provisions  concerning  the 
following  items: 

(1)  Use  of  the  HOME  funds.  The 
agreement  must  describe  the  use  of  the 
HOME  fimds,  including  the  tasks  to  be 
performed,  a  schedule  for  completing  the 
tasks,  and  a  budget.  These  items  must 
be  in  sufficient  detail  to  provide  a  sound 
basis  for  the  Indian  tribe  effectively  to 
monitor  performance  imder  the 
agreement. 

(2)  Affordability.  The  agreement  must 
require  housing  assisted  with  HOME 
funds  to  meet  the  affordability 
requirements  of  S  92.614  or  §  92.615.  as 
apphcable.  and  must  require  repayment 
of  the  fimds  if  the  housing  does  not  meet 
the  affordability  requirements  for  the 
specified  time  period. 

(3)  Repayments.  If  the  entity  is  a 
contractor  or  subrecipient  the 
agreement  must  state  if  repayment 
interest  and  other  return  on  the 
investment  of  HOME  funds  are  to  be 
remitted  to  the  Indian  tribe  or  are  to  be 
retained  for  additional  eligible  activities 
by  the  entity. 

(4)  Uniform  administrative 
requirements.  If  the  entity  is  a 
subrecipient  the  agreement  must  require 
the  entity  to  comply  vf\\h  applicable 
uniform  administrative  requirements,  as 
described  in  §  92.645. 

(5)  Project  requirement  The 
agreement  must  require  compliance  v>rith 
project  requirements  in  §  §  92.620 
through  92.623  of  this  part,  as  applicable 
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in  accordance  with  the  type  of  project 
assisted. 

(6)  Housing  quality  standard.  The 
agreement  must  require  owners  of  rental 
housing  assisted  with  HOME  funds  to 
maintain  the  housing  in  compliance  with 
apphcable  Housing  Quahty  Standards 
and  local  housing  code  requirements  for 
the  duration  of  the  agreement. 

(7)  Other  program  requirements.  The 
agreement  must  require  the  entity  to 
carry  out  each  activity  in  compliance 
with  all  federal  laws  and  regulations 
described  in  §  §  92.630  through  92.639. 

(8)  Conditions  for  religious 
organizations.  Where  applicable,  the 
agreement  must  include  the  conditions 
prescribed  in  §  92.623  for  the  use  of 
HOME  funds  by  religious  organizations. 

(9)  Requests  for  disbursements  of 
funds.  The  agreement  must  specify  that 
the  entity  may  not  request  disbursement 
of  funds  under  the  agreement  until  the 
funds  are  needed  for  payment  of  eligible 
costs.  The  amount  of  each  request  must 
be  limited  to  the  amount  needed. 

(10)  Reversion  of  assets.  If  the  entity 
is  a  subrecipient,  the  agreement  must 
specify  that  upon  expiration  of  the 
agreement,  the  entity  must  transfer  to 
the  Indian  tribe  any  HOME  funds  on 
hand  at  the  time  of  expiration  and  any 
accounts  receivable  attributable  to  the 
use  of  HOME  funds. 

(11)  Records  and  reports.  The 
agreement  must  specify  the  particular 
records  that  must  be  maintained  and 
any  information  or  reports  that  must  be 
submitted  in  order  to  assist  the  Indian 
tribe  in  meeting  its  recordkeeping  and 
reporting  requirements. 

(12)  Enforcement  of  the  agreement. 
The  agreement  must  provide  for  a 
means  of  enforcement  by  the  Indian 
tribe  or  the  intended  beneficiaries.  In 
addition,  the  agreement  must  specify 
remedies  for  breach  of  the  provisions  of 
the  agreement.  If  the  entity  is  a 
subrecipient,  the  agreement  must  specify 
that,  in  accordance  with  24  CFR  85.43, 
suspension  or  termination  may  occur  if 
the  entity  materially  fails  to  comply  with 
any  term  of  the  agreement,  and  that  the 
agreement  may  be  terminated  for 
convenience  in  accordance  with  24  CFR 
85.44. 

(13)  Duration  of  the  agreement.  The 
agreement  must  specify  that  the 
agreement  is  in  effect  for  the  period  of 
affordability  required  by  the  Indian  tribe 
under  §  92.614  or  S  92.615. 

(d)  Monitoring.  The  Indian  tribe  is 
responsible  for  managing  the  day-to-day 
operations  of  its  HOME  program,  for 
monitoring  the  performance  of  all 
entities  receiving  HOME  funds  from  the 
Indian  tribe  to  assure  compliance  with 
the  requirements  of  this  part,  and  for 


taking  appropriate  action  when 
performance  problems  arise. 

(1)  Not  less  than  annually,  the  Indian 
tribe  must  review  the  activities  of 
owners  of  rental  housing  assisted  with 
HOME  funds  to  assess  compliance  with 
the  requirement  of  this  part,  as  set  forth 
in  the  written  agreement  under 
paragraphs  (b)  and  (c)  of  this  section. 
For  muitifamily  housing,  each  review 
must  include  on-site  inspection  to 
determine  comphance  with  housing 
codes  and  the  requirements  of  this  part. 
For  rental  housing  containing  one-  to 
four-dwelling  units,  an  on-site  review 
must  be  made  once  within  each  two- 
year  period.  The  results  of  each  review 
must  be  included  in  the  Indian  tribe's 
performance  report. 

(2)  Not  less  than  annually,  the  Indian 
tribe  must  review  the  performance  of 
each  contractor  and  subrecipient. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2501- 
0013) 

§92.645    Appilcablltty  Of  unifonn 
admlntstrativ*  raqulremwrts. 

(a)  Governmental  entities.  The 
requirements  of  OMB  Circular  No.  A-87 
and  the  following  requirements  of  24 
CFR  part  85  apply  to  the  Indian  tribe 
and  any  governmental  subrecipient 
receiving  HOME  funds:  §§  85.6,  85.12. 
85.20,  85.22,  85.26,  85.35,  85.36,  85.43, 
85.44,  85.51.  and  85.52. 

(b)  Non-profit  organizations.  The 
requirements  of  OMB  Circular  No.  A- 
122  and  the  following  requirements  of 
OMB  Circular  No.  A-110  apply  to 
subrecipients  receiving  HOME  funds 
that  are  private  nonprofit  organizations: 
Attachment  B;  attachment  F;  attachment 
H.  paragraph  2;  and  attachment  0. 

(Copies  of  OMB  Circulars  may  be  obtained 
from  E.O.P.  Publications,  room  2200,  New 
Executive  Office  Building,  Washington,  DC 
20503.  telephone  (202)  395-7332.  (This  is  not  a 
toll-free  number.  There  is  a  limit  of  two  free 
copies.]) 

§92.646    Audit 

Audits  must  be  conducted  in 
accordance  with  24  CFR  part  44  and 
OMB  Circular  A-133.^ 

§92.647    Closaotit 

(a)  A  grant  will  be  closed  out  when  all 
the  following  criteria  have  been  met: 

(1)  All  funds  to  be  closed  out  have 
been  drawn  down  and  expended  for 
completed  project  costs,  or  funds  not 
drawn  down  and  expended  have  been 
deobligated  by  HUD; 

(2)  Project  Completion  Reports  for  all 
projects  using  funds  to  be  closed  out 


'  See  1 92M5  concerning  the  availability  of  OMB 
Circulars. 


have  been  submitted  and  entered  into 
the  C/MI  System.  (Based  on  the  data  in 
the  C/Ml  System.  HUD  will  prepare  the 
Closeout  Report.); 

(3)  The  Indian  tribe  has  been 
reviewed  and  audited  and  HUD  has 
determined  that  all  requirements,  except 
for  affordability,  have  been  met  or  all 
monitoring  and  audit  findings  have  been 
resolved. 

(i)  The  Indian  tribe's  most  recent  audit 
report  must  be  received  by  HUD.  If  the 
audit  does  not  cover  all  funds  to  be 
closed  out,  the  closeout  may  proceed, 
provided  the  Indian  tribe  agrees  in  the 
Closeout  Report  that  any  costs  paid  with 
the  funds  that  were  not  audited  must  be 
subject  to  the  Indian  tribe's  next  single 
audit  and  that  the  Indian  tribe  may  be 
required  to  repay  to  HUD  any 
disallowed  costs  based  on  the  results  of 
the  audit. 

(ii)  The  on-site  monitoring  of  the 
Indian  tribe  by  the  HUD  Field  Office 
must  include  verification  of  C/MI 
System  data  reflected  in  the  Closeout 
Report  and  reconcihation  of  any 
discrepancies  which  may  exist  between 
C/MI  System  data  and  Indian  tribe 
records. 

(b)  The  Closeout  Report  contains  the 
final  data  on  the  funds  and  must  be 
signed  by  the  Indian  tribe  and  HUD.  In 
addition,  the  report  must  contain: 

(1)  A  provision  regarding  unaudited 
funds,  required  by  paragraph  (a)(4)(i)  of 
this  section;  and 

(2)  A  provision  requiring  the  Indian 
tribe  to  continue  to  meet  the 
requirements  applicable  to  housing 
projects  for  the  period  of  affordability 
specified  in  §  92.614  or  §  92.615,  to  keep 
records  demonstrating  that  the 
requirements  have  been  met  and  to 
repay  the  HOME  funds,  as  required  by 
i  92.643,  if  the  housing  fails  to  remain 
affordable  for  the  required  period. 
(Approved  by  the  Office  of  Management  and 
Budget  imder  OMB  control  number  2501- 
0013) 

§  92.648    Recordkeeping. 

(a)  General.  Each  Indian  tribe  must 
establish  and  maintain  sufficient 
records  to  enable  HUD  to  determine 
whether  the  Indian  tribe  has  met  the 
requirements  of  this  part.  Records  must 
be  kept  in  a  manner  that  identifies  the 
source  of  funds  of  each  project.  At  a 
minimum,  the  following  records  are 
needed: 

(1)  Program  requirements: 

(i)  Records  providing  a  full  description 
of  each  activity  assisted  with  HOME 
funds,  including  its  census  tract  location 
(if  the  activity  has  a  geographical  locus), 
the  amount  of  HOME  funds  budgeted, 
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have  been  submitted  and  entered  into 
the  C/MI  System.  (Based  on  the  data  in 
the  C/MI  System,  HUD  will  prepare  the 
Closeout  Report.]; 

(3)  The  Indian  tribe  has  been 
reviewed  and  audited  and  HUD  has 
determined  that  all  requirements,  except 
for  affordability,  have  been  met  or  all 
monitoring  and  audit  findings  have  been 
resolved. 

(i)  The  Indian  tribe's  most  recent  audit 
report  must  be  received  by  HUD.  If  the 
audit  does  not  cover  all  funds  to  be 
closed  out,  the  closeout  may  proceed, 
provided  the  Indian  tribe  agrees  in  the 
Closeout  Report  that  any  costs  paid  with 
the  funds  that  were  not  audited  must  be 
subject  to  the  Indian  tribe's  next  single 
audit  and  that  the  Indian  tribe  may  be 
required  to  repay  to  HUD  any 
disallowed  costs  based  on  the  results  of 
the  audit. 

(ii)  The  on-site  monitoring  of  the 
Indiap  tribe  by  the  HUD  Field  Office 
must  include  verification  of  C/Ml 
System  data  reflected  in  the  Closeout 
Report  and  reconciliation  of  any 
discrepancies  which  may  exist  between 
C/MI  System  data  and  Indian  tribe 
records. 

(b)  The  Closeout  Report  contains  the 
final  data  on  the  funds  and  must  be 
signed  by  the  Indian  tribe  and  HUD.  In 
addition,  the  report  must  contain: 

(1)  A  provision  regarding  unaudited 
funds,  required  by  paragraph  (a)(4)(i)  of 
this  section;  and 

(2)  A  provision  requiring  the  Indian 
tribe  to  continue  to  meet  the 
requirements  applicable  to  housing 
projects  for  the  period  of  affordability 
specified  in  %  92.614  or  §  92.615,  to  keep 
records  demonstrating  that  the 
requirements  have  been  met  and  to 
repay  the  HOME  funds,  as  required  by 
i  92.643,  if  the  housing  fails  to  remain 
affordable  for  the  required  period. 
(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2501- 
0013) 

§  92.64S    R«coitfl(Mplng. 

(a)  General.  Each  Indian  tribe  must 
establish  and  maintain  sufTicient 
records  to  enable  HUD  to  determine 
whether  the  Indian  tribe  has  met  the 
requirements  of  this  part.  Records  must 
be  kept  in  a  manner  that  identifies  the 
source  of  funds  of  each  project.  At  a 
minimimi,  the  following  records  are 
needed: 

(1)  Program  requirements: 

(i)  Records  providing  a  full  description 
of  each  activity  assisted  with  HOME 
funds,  including  its  census  tract  location 
(if  the  activity  has  a  geographical  locus), 
the  amount  of  HOME  funds  budgeted. 


committed,  and  expended  for  the 

activity. 

(ii)  Records  supporting  the  Indian 
tribe's  certification  under  \  92.^3 
(tenant-based  rental  assistance;  the 
waiting  list,  determinations  of  rent 
reasonableness;  calculations  of  HOME 
subsidy  for  each  tenant  assisted). 

(2)  Project  records: 

(i)  Records  that  demonstrate  that  each 
project  meets  the  property  standards  in 
S  92.621. 

(ii)  Records  that  demonstrate  that 
each  rental  housing  project  meets  the 
requirements  of  S  92.614  for  the  required 
period  of  affordability.  Records  must  be 
kept  for  each  family  assisted. 

(iii)  Records  that  demonstrate 
compliance  with  the  requirements  of 
S  92.622  for  tenant  and  participant 
protections. 

(iv)  Records  that  demonstrate 
compliance  with  the  requirements  in 
9  92.615  for  affordable  housing: 
homeownership,  including  the  initial 
piuxhase  price  and  appraised  value 
(after  rehabilitation,  if  required)  of  the 
property.  Records  must  be  kept  for  each 
family  assisted. 

(3)  Other  federal  requirements 
records: 

(i)  Records  that  demonstrate 
compliance  vvrith  the  Indian  preference 
and  methods  of  procurement 
requirements  in  §  §  92.631  and  92.632. 

(ii)  Records  which  demonstrate 
compliance  with  the  requirements  in 
S  92.634  regarding  displacement, 
relocation,  and  real  property  acquisition, 
including  project  occupancy  lists 
identifying  the  name  and  address  of  all 
persons  occupying  the  real  property  on 
the  date  described  in  S  92.634(c)(2)(i](A). 
moving  into  the  property  on  or  after  the 
date  described  in  §  92.634(c)(2)(i)(A), 
and  occupying  the  property  upon 
completion  of  the  project 

(iii)  Records  demonstrating 
compliance  with  labor  requirements  in 
S  92.635,  including  contract  provisions 
and  payroll  records. 

(iv)  Records  concerning  lead-based 
paint  under  §  92.636. 

(v)  Records  supporting  requests  for 
waivers  of  the  conflict  of  interest 
prohibition  in  §  92.637. 

(vi)  Records  of  certifications 
concerning  debarment  and  suspension 
required  by  S  92.638  and  24  CFR  part  24. 

(vii)  Records  demonstrating 
compliance  with  flood  insurance 
requirements  under  §  92.639. 

(4)  Program  administration  records: 
(i)  Records  concerning  the  local 

account  of  the  HOME  account,  required 
to  be  established  and  maintained  by 
§  92.640,  including  deposits, 
disbursements,  and  balances. 


(ii)  Records  supporting  requests  for 
disbursements  of  HOME  funds  from  the 
Treasury  accotmt  and  the  local  account, 
and  other  information  required  for  the 
C/MI  System  under  §  92.64Z 

(iii)  Records  indicating  source  and 
amounts  of  repayments,  interest,  and 
other  return  of  investment  of  HOME 
funds. 

(iv)  Records  of  written  agreements 
and  monitoring  required  by  S  92.644. 

(v)  Financial  and  related  records 
required  by  i  92.645. 

(vi)  Records  of  audits  and  resolution 
of  audit  findings. 

(b)  Period  of  record  retention.  (1) 
Except  as  provided  in  paragraph  (b)(2). 
(b)(3),  or  (b)(4)  of  this  section,  records 
must  be  retained  for  three  years  after 
closeout  of  the  funds. 

(2)  If  any  litigation,  claim,  negotiation, 
audit,  or  other  action  has  been  started 
before  the  expiration  of  the  regular 
period  specified  in  paragraph  (b)(2)  of 
this  section,  the  records  must  be 
retained  imtil  completion  of  the  action 
and  resolution  of  all  issues  which  arise 
from  it  or  until  the  end  of  the  regular 
period,  whichever  is  later. 

(3)  Records  regarding  project 
requirements  (§§  92.620  to  92.623)  and 
other  federal  requirements  that  apply  for 
the  duration  of  the  period  of 
affordabihty  (§§  92.630  and  92.639),  as 
well  as  the  written  agreement  and 
inspection  and  monitoring  reports  must 
be  retained  for  three  years  after  the 
required  period  of  affordability  specified 
in  S  92.614  or  9  92.615,  as  applicable. 

(4)  Records  covering  displacements 
and  acquisition  must  be  retained  for  at 
least  three  years  after  the  date  by  which 
all  persons  displaced  itom  the  property 
and  all  persons  whose  property  is 
acquired  for  the  project  have  received 
the  final  payment  to  which  they  are 
entitled  in  accordance  with  9  92.634. 

(c)  Access  to  record.  (1)  The  Indian 
tribe  must  provide  citizens,  public 
agencies,  and  other  interested  parties 
with  reasonable  access  to  records, 
consistent  with  apphcable  tribal  laws 
(or  state  law,  which  may  apply  if  the 
Indian  tribe  is  not  exercising  recognized 
powers  of  self-government)  regarding 
privacy  and  obligations  of 
confidentiality. 

(2)  HUD  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their 
representatives,  have  the  right  of  access 
to  any  pertinent  books,  documents, 
papers  or  other  records  of  the  Indian 
tribes  and  subrecipients,  in  order  to 
make  audits,  examinations,  excerpts, 
and  transcripts. 

(Approved  by  the  Office  of  Management  and 
Bu^t  under  OMB  control  number  2S01- 
0013) 


9  92.649    Performance  reports. 

(a)  Management  reports.  Each  Indian 
tribe  must  submit  management  reports 
on  its  HOME  Investment  Partnerships 
Program  in  such  format  and  at  such  time 
as  HUD  may  prescribe. 

(b)  Annual  performance  report — (1) 
Submission.  An  Indian  tribe  must 
submit  an  annual  performance  report  on 
its  HOME  activities  to  the  responsible 
HUD  Field  Office  at  such  time  as  HUD    . 
may  prescribe.  Single  copies  of  the 
report  must  be  provided  to  the  public 
upon  request  at  no  charge. 

(2)  Elements  of  the  annual 
performance  report  The  report  must 
contain  such  Information  and  be  in  such 
form  as  HUD  may  prescribe,  and  must 
include  at  least  the  following: 

(i)  An  assessment  by  the  Indian  tribe 
of  the  relationship  of  the  activities 
carried  out  under  its  HOME  Investment 
Partnerships  Program  to  the  objectives 
in  its  application; 

(ii)  An  analysis  of  the  extent  to  which 
HOME  funds  were  distributed  among 
different  categories  of  housing  needs 
identified  in  its  application; 

(iii)  An  assessment  of  the 
effectiveness  of  the  efforts  in  providing 
the  preferences  and  opportunities  under 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C  450e(b)); 

(iv)  Data  on  the  total  number  of 
households  (families  and  individuals) 
and  business  and  nonprofit 
organizations  displaced  as  a  residt  of 
investments  of  HOME  funds,  including 
the  cost  of  relocation  payments  (moving 
expenses  and  replacement  housing),  and 
the  number  and  cost  of  real  property 
acquisitions;  and 

(v)  Data  on  the  amoimt  of  repayments, 
interest  and  other  return  on  investment 
of  HOME  funds  and  the  use  of  the  funds 
for  projects,  including  number  of 
projects  assisted,  and  characteristics  of 
tenants  and  owners. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  conU^l  number  2501- 
0013) 

Performance  Reviews  and  Sanctions 

S  92.650    Performance  reviews. 

(a)  General.  HUD  will  review  the 
performance  of  each  Indian  tribe  in 
carrying  out  its  responsibilities  tmder 
this  part  whenever  determined 
necessary  by  HUD,  but  at  least 
annually.  In  conducting  performance 
reviews,  HUD  will  rely  primarily  on 
information  obtained  from  the  Indian 
tribe's  records  and  reports,  findings  from 
on-site  monitoring,  audit  reports,  and 
information  generated  from  the  C/MI 
System.  Where  applicable,  HUD  may 
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also  consider  relevant  information 
pertaining  to  an  Indian  tribe's 
performance  gained  from  other  sources, 
including  citizen  comments,  complaint 
determinations,  and  litigation.  Reviews 
to  determine  compliance  with  specific 
requirements  of  this  part  will  be 
conducted  as  necessary,  with  or  without 
prior  notice  to  the  Indian  tribe. 
Comprehensive  performance  reviews 
under  the  standards  in  paragraph  (b)  of 
this  section  will  be  conducted  after  prior 
notice  to  the  Indian  tribe. 

(b)  Standards  for  comprehensive 
performance  review.  An  Indian  tribe's 
performance  will  be  comprehensively 
reviewed  periodically,  as  prescribed  by 
HUD,  to  determine  whether  the  Indian 
tribe: 

(1)  Has  committed  the  HOME  funds  in 
the  United  States  Treasury  account  as 
required  by  %  92.640  and  expended  the 
funds  in  the  United  States  "Treasury 
account  as  required  by  §  02.640,  and 

(2)  Had  met  the  requirements  of  this 
part,  particularly  eligible  activities  and 
affordability. 

§  92.651    Corrective  and  remedial  actions. 

(a)  General  HUD  will  use  the 
procedures  in  this  section  in  conducting 
the  performance  review  as  provided  in 
§  92.650  and  in  taking  corrective  and 
remedial  actions. 

(b)  Performance  review.  (1)  If  HUD 
determines  preliminarily  that  the  Indian 
tribe  has  not  met  a  requirement  of  this 
part,  the  Indian  tribe  will  be  given  notice 
of  this  detemination  and  an  opportunity 
to  demonstrate,  within  the  time 
prescribed  by  HUD  (not  to  exceed  30 
days)  and  on  the  basis  of  substantial 
facts  and  data,  that  it  has  done  so. 

(2)  If  the  Indian  tribe  fails  to 
demonstrate  to  HUD's  satisfaction  that 
it  has  met  the  requirement,  HUD  will 
take  corrective  or  remedial  action  in 
accordance  with  this  section  or  §  92.652. 

(c)  Corrective  and  remedial  actions. 
Corrective  or  remedial  actions  for  a 
performance  deficiency  (failure  to  meet 
a  provision  of  this  part)  will  be  designed 
to  prevent  a  continuation  of  the 
deficiency;  mitigate,  to  the  extent 
possible,  its  adverse  effects  or 
consequences;  and  prevent  its 
recurrence. 

(1)  HUD  may  instruct  the  Indian  tribe 
to  submit  and  comply  with  proposals  for 
action  to  correct,  mitigate  and  prevent  a 
performance  deficiency,  including: 

(i)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
activities,  consisting  of  schedules, 
timetables,  and  milestones  necessary  to 
implement  the  affected  activities; 

(ii)  Establishing  and  following  a 
management  plan  that  assigns 


responsibilities  for  carrying  out  the 
remedial  actions; 

(iii)  Canceling  or  revising  activities 
likely  to  be  affected  by  the  performance 
deficiency,  before  expending  HOME 
funds  for  the  activities; 

(iv)  Reprogramming  HOME  funds  that 
have  not  yet  been  expended  from 
affected  activities  to  other  eligible 
activities; 

(v)  Reimbursing  its  HOME  account  in 
any  amount  not  used  in  accordance  with 
the  requirements  of  this  part;  and 

(vi)  Suspending  disbursement  of 
HOME  funds  for  affected  activities. 

(2)  HUD  may  also— 

(i)  Change  the  method  of  payment 
from  an  advance  to  reimbursement 
basis;  and  " 

(ii)  Take  other  remedies  that  may  be 
legally  available. 

S  92.652    Notice  and  opportunity  for 
hearing;  sanctkms. 

(a)  If  HUD  finds  after  reasonable 
notice  and  opportunity  for  hearing  that 
an  Indian  tribe  has  failed  to  comply  with 
any  provision  of  this  part  and  until  HUD 
is  satisfied  that  there  is  no  longer  any 
such  failure  to  comply: 

(1)  HUD  shall  reduce  the  funds  in  the 
Indian  tribe's  HOME  account  by  the 
amount  of  any  expenditures  that  were 
not  in  accordance  with  the  requirements 
of  this  part  and 

(2)  HUD  may  do  one  or  more  of  the 
following: 

(i)  Prevent  withdrawals  from  the 
Indian  tribe's  HOME  account  for 
activities  affected  by  the  failure  to 
comply;  or 

(ii)  Prohibit  the  Indian  tribe  from 
competing  for  HOME  funds  under 
S  92.604;  Provided,  however.  That  HUD 
may  on  due  notice  suspend  payments  at 
any  time  after  the  issuance  of  a  notice  of 
opportimity  for  hearing  pursuant  to 
paragraph  (b)(1)  of  this  section,  pending 
such  hearing  and  a  final  decision,  to  the 
extent  HUD  determines  such  action 
necessary  to  preclude  the  further 
expenditure  of  funds  for  activities 
affected  by  the  failure  to  comply. 

(b)  Proceedings.  When  HUD  proposes 
to  take  action  pursuant  to  this  section, 
the  respondent  in  the  proceedings  will 
be  the  Indian  tribe. 

(1)  Notice  of  opportunity  for  hearing. 
HUD  shall  notify  the  respondent  in 
writing  of  the  proposed  action  and  of  the 
opportunity  for  a  hearing.  The  notice 
shall  be  sent  by  first  class  mail.  The 
notice  shall  specify: 

(i)  In  a  manner  which  is  adequate  to 
allow  the  respondent  to  prepare  its 
response,  the  basis  upon  which  HUD 
determined  that  the  respondent  failed  to 
comply  with  a  provision  of  this  part; 


(ii)  That  the  hearing  procedures  are 
governed  by  these  rules; 

(iii)  That  the  respondent  has  14  days 
from  receipt  of  the  notice  within  whidi 
to  provide  a  written  request  for  a 
hearing  to  the  Chief  Docket  Clerk,  Office 
of  Adrninistrative  Law  Judges,  and  the 
address  and  telephone  number  of  the 
Chief  Docket  Clerk; 

(iv)  The  action  HUD  proposes  to  take 
and  Uiat  the  authority  for  this  action  is 
S  92.652;  and 

(v)  That  if  the  respondent  fails  to 
request  a  hearing  within  the  time 
specified,  HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(2)  Initiation  of  hearing.  The 
respondent  shall  be  allowed  14  days 
from  receipt  of  the  notice  within  which 
to  notify  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges,  of  its 
request  for  a  hearing.  If  no  request  is 
received  within  the  time  specified, 
HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(3)  Administrative  Law  Judge. 
Proceedings  conducted  under  these  rules 
shall  be  presided  over  by  an 
Administrative  Law  Judge  (ALJ). 
appointed  as  provided  by  section  11  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105).  The  case  shall  be  referred 
to  the  AL)  at  the  time  a  hearing  is 
requested.  The  ALJ  shall  promptly  notify 
the  parties  of  the  time  and  place  at 
which  the  hearing  will  be  held.  The  ALJ 
shall  conduct  a  fair  and  impartial 
hearing  and  take  all  action  necessary  to 
avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  The 
ALJ  shall  have  all  powers  necessary  to 
those  ends,  including  but  not  hmited  to 
the  power  to: 

(i)  Administer  oaths  and  affirmations; 

(ii)  Issue  subpoenas  as  authorized  by 
law; 

(iii)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(iv)  Order  or  limit  discovery  before 
the  hearing  as  the  interests  of  justice 
may  require; 

(v)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(vi)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(vii)  Consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  adjudicative  proceedings; 
and 
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(ii)  That  the  hearing  procedures  are 
governed  by  these  rules; 

(iii]  That  the  respondent  has  14  days 
from  receipt  of  the  notice  within  which 
to  provide  a  written  request  for  a 
hearing  to  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges,  and  the 
address  and  telephone  number  of  the 
Chief  Docket  Clerk; 

(iv)  The  action  HUD  proposes  to  take 
and  that  the  authority  for  this  action  is 
S  92.652;  and 

(v)  That  if  the  respondent  fails  to 
request  a  hearing  within  the  time 
specified,  HUD'e  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  Hnal  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(2)  Initiation  of  hearing.  The 
respondent  shall  be  allowed  14  days 
from  receipt  of  the  notice  within  which 
to  notify  the  Chief  Docket  Clerk,  Office 
of  Administrative  Law  Judges,  of  its 
request  for  a  hearing.  If  no  request  is 
received  within  the  time  specified, 
HUD's  determination  that  the 
respondent  failed  to  comply  with  a 
provision  of  this  part  shall  be  final  and 
HUD  may  proceed  to  take  the  proposed 
action. 

(3)  Administrative  Law  Judge. 
Proceedings  conducted  under  these  rules 
shall  be  presided  over  by  an 
Administrative  Law  Judge  (ALJ), 
appointed  as  provided  by  section  11  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105).  The  case  shall  be  referred 
to  the  AL]  at  the  time  a  hearing  is 
requested.  The  ALJ  shall  promptly  notify 
the  parties  of  the  time  and  place  at 
which  the  hearing  will  be  held.  The  ALJ 
shall  conduct  a  fair  and  impartial 
hearing  and  take  all  action  necessary  to 
avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  The 
ALJ  shall  have  all  powers  necessary  to 
those  ends,  including  but  not  limited  to 
the  power  to: 

(i)  Administer  oaths  and  affirmations; 

(ii)  Issue  subpoenas  as  authorized  by 
law; 

(iii)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(iv)  Order  or  limit  discovery  before 
the  hearing  as  the  interests  of  justice 
may  require; 

(v)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(vi)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(vii)  Consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  adjudicative  proceedings; 
and 


(viii)  Make  and  file  initial 
determinations. 

(4)  Ex  parte  communications.  An  ex 
parte  communication  is  any 
communication  with  an  ALJ,  direct  or 
indirect,  oral  or  written,  concerning  the 
merits  or  procedures  of  any  pending 
proceeding  which  is  made  by  a  party  in 
the  absence  of  any  other  party.  Ex  parte 
communications  are  prohibited  except 
where  the  purpose  and  content  of  the 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties, 
or  the  communication  is  a  request  for 
information  concerning  the  status  of  the 
case.  Any  ALJ  who  receives  an  ex  parte 
communication  which  the  ALJ  knows  or 
has  reason  to  believe  is  unauthorized 
shall  promptly  place  the  communication, 
or  its  substance,  in  all  files  and  shall 
furnish  copies  to  all  parties. 
Unauthorized  ex  parte  communications 
shall  not  be  taken  into  consideration  in 
deciding  any  matter  in  issue. 

(5)  The  hearing.  All  parties  shall  have 
the  right  to  be  represented  at  the  hearing 
by  counsel.  The  ALJ  shall  conduct  the 
proceedings  in  an  expeditious  manner 
while  allowing  the  parties  to  present  all 
oral  and  written  evidence  which  tends 
to  support  their  respective  positions,  but 
the  ALJ  shall  exclude  irrelevant, 
immaterial  or  unduly  repetitious 
evidence.  HUD  has  the  burden  of  proof 
in  showing  by  a  preponderance  of  the 
evidence  Oiat  the  respondent  failed  to 
comply  with  a  provision  of  this  part. 
Each  party  shall  be  allowed  to  cross- 
examine  adverse  witnesses  and  to  rebut 
and  comment  upon  evidence  presented 
by  the  other  party.  Hearings  shall  be 


open  to  the  public.  So  far  as  the  orderly 
conduct  of  the  hearing  permits, 
interested  persons  other  than  the  parties 
may  appear  and  participate  in  the 
hearing. 

(6)  Transcripts.  Hearings  shall  be 
recorded  and  transcribed  only  by  a 
reporter  under  the  supervision  of  the 
ALJ.  The  original  transcript  shall  be  a 
part  of  the  record  and  shall  constitute 
the  sole  official  transcript.  Respondents 
and  the  public,  at  their  own  expense, 
may  obtain  copies  of  the  transcript. 

(7)  The  ALJ's  decision.  At  the 
conclusion  of  the  hearing,  the  ALJ  shall 
give  the  parties  a  reasonable 
opportimity  to  submit  proposed  findings 
and  conclusions  and  supporting  reasons 
therefor.  Generally  within  60  days  after 
the  conclusion  of  the  hearing,  the  ALJ 
shall  prepare  a  written  decision  which 
includes  a  statement  of  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  on  all  the  material  issues  of 
fact,  law  or  discretion  presented  on  the 
record  and  the  appropriate  sanction  or 
denial  thereof  The  decision  shall  be 
based  on  consideration  of  the  whole 
record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in 
accordance  with  the  reliable,  probative, 
and  substantial  evidence.  A  copy  of  the 
decision  shall  be  furnished  to  the  parties 
immediately  by  first  class  mail  and  shall 
include  a  notice  that  any  requests  for 
review  by  the  Secretary  must  be  made 
in  writing  to  the  Secretary  within  30 
days  of  the  receipt  of  the  decision. 

(8)  The  record.  The  transcript  of 
testimony  and  exhibits,  together  with 
the  decision  of  the  ALJ  and  all  papers 


and  requests  filed  in  the  proceeding, 
constitutes  the  exclusive  record  for 
decision  and,  on  payment  of  its 
reasonable  cost,  shall  be  made  available 
to  the  parties.  After  reaching  the  initial 
decision,  the  ALJ  shall  certify  to  the 
complete  record  and  forward  the  record 
to  the  Secretary. 

(9)  Review  by  the  Secretary.  The 
decision  by  the  ALJ  shall  constitute  the 
final  decision  of  the  Secretary  unless, 
within  30  days  after  the  receipt  of  the 
decision,  either  the  respondent  or  the 
Assistant  Secretary  files  an  exception 
and  request  for  review  by  the  Secretary. 
The  excepting  party  must  transmit 
simultaneously  to  the  Secretary  and  the 
other  party  the  request  for  review  and 
the  basis  of  the  party's  exceptions  to  the 
findings  of  the  ALJ.  The  other  party  shall 
be  allowed  30  days  from  receipt  of  the 
exception  to  provide  the  Secretary  and 
the  excepting  party  with  a  written  reply. 
The  Secretary  shall  then  review  the 
record  of  the  case,  including  the 
exceptions  and  the  reply.  On  the  basis 
of  such  review,  the  Secretary  shall  issue 
a  written  determination,  including  a 
statement  of  the  rationale  therefor, 
affirming,  modifying  or  revoking  the 
decision  of  the  ALJ.  The  Secretary's 
decision  shall  be  made  and  transmitted 
to  the  parties  within  60  days  after  the 
decision  of  the  ALJ  was  furnished  to  the 
parties. 

Dated:  November  12. 1991. 
Jack  Kemp, 

Secretary. 

[FR  Doc.  91-29094  Filed  12-13-«1;  8:45  am) 
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OEPARTMEHT  OF  EDUCATION 
34CFRPart3 

Official  Seal  and  Insignia* 

aqency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  use  of  the 
Department's  Official  Seal  by  renaming 
the  part  to  reflect  designation  by  the 
Department  of  the  official  insignia  of 
AMERICA  2000.  This  action  is  being 
taken  to  provide  public  notice  of  that 
designation  and  to  specify  authorized 
uses  of  that  insignia. 
EFFECnvE  date:  These  regulations  take 
effect  on  December  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
)aime  Fernandez,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4125.  FOB-6,  Washington,  DC 
20202-2243.  Telephone:  (202)  401-3690. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-600-877-8339  (in  the 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  34  CFR  part  3,  entitled 
"O^icial  Seal",  advise  staff  and  the 
public  of  allowable  uses  of  the 
Department  seal  and  establish  the 
procedure  for  persons  and  organizations 
outside  the  Department  to  request 
permission  to  reproduce  the  Seal.  These 
final  regulations  retitle  part  3  as  "Part 
3 — Official  Seal  and  Insignias,"  include 
the  AMERICA  2000  insignia  as  an 
official  insignia  of  the  Department,  and 
establish  authorized  uses  of  the  insignia. 

AMERICA  2000  is  designed  to 
transform  American  education  by  the 
year  2000  through  the  implementation  by 
States,  local  educational  agencies,  and 
communities  of  the  six  national 
educational  goals  adopted  by  the 
President  and  the  Nation's  governors. 
Use  of  the  America  2000  insignia  is 
intended  to  signify  official  participation 
in  and  support  for  AMERICA  2000's 
educational  reform  goals. 

These  final  regulations  place  the 
existing  provisions  of  part  3  into  a 
subpart  A  entitled  "Official  Seal,"  and 
add  a  new  subpart  B  entitled  "Official 
Insignia— AMERICA  2000."  The 
regulations  would  provide  public  notice 
that  the  AMERICA  2000  insignia  is  an 
official  insignia  of  the  Department  and 
prohibit  its  unauthorized  use. 


Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)J. 
and  the  Adnunistrative  Procedure  Act  (5 
U.S.C.  553).  it  is  the  practice  of  the 
Department  of  Education  to  pablish 
regulations  in  proposed  form  and  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  since  these  regulations  relate 
to  agency  management,  the  Secretary 
has  determined,  under  5  U.S.C 
5539a)(2),  that  notice  and  public 
comment  on  these  regulations  is  not 
required.  For  the  same  reasons,  a 
delayed  effective  date  for  these 
regulatory  changes  is  found  to  be 
unnecessary  in  accordance  with  5  U.S.C. 
553(d)(3). 

List  of  Subjects  hi  34  CFR  Part  3 

Education  Department.  Seals  and 
Insignia 

(Catalog  of  Federal  Domestic  Assistance 
Numl)er  does  not  apply) 

Dated:  December  5, 1991. 
Lanur  Alexander. 
Secretary  of  Education. 

The  Secretary  amends  part  3  of  title  34 
of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  title  of  part  3  is  revised  to  read 
as  follows: 

PART  3-OFFICiAL  SEAL  AND 
INSIGWAS 

2.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  3472  and  348S.  unless 
otherwise  noted 

{3.4    [Amandwl] 

3.  In  S  3.4,  paragraph  (b)  is  amended 
by  removing  the  words  "Deputy  Under 
Secretary  for  Planning,  Budget,  and 
Evaluation"  and  adding,  in  their  place, 
the  words  "Assistant  Secretary  for 
Management  and  Budget/ChidT 
Financial  Officer". 

§3.4    [Amended] 

4.  In  §  3.4.  paragraph  (e)(3)  is 
amended  by  removing  the  words 
"Deputy  Under  Secretary  for 
Management"  and  adding,  in  their  place, 
the  words  "Assistant  Secretary  for 
Human  Resources  and  Administration'*. 

§§  3.lttwough  3.4   [Designated  as  Subpart 
A] 

5.  Sections  3.1  through  3.4  are 
designated  as  subpart  A,  a  new  subpart 
A  heading  is  added,  and  a  new  subpart 
B  is  added  to  read  as  follows; 


Subpart  A-Offlcial  Seal 


Subpart  B— Offldai  insignia— AMERICA 
2000 

Sec 

5.5  Scope. 

5.6  Policy. 

3.7  Insignia  description. 
U  Authorized  uses. 

3.9  Unauthorized  uses. 

3.10  Adaptation. 

Subpart  B— Official  Insignia— 
AMERICA  2000 

93.5  Scope. 

This  subpart  provides  public  notice  of 
the  establishment  of  the  AMERICA  2000 
insignia  as  an  official  insignia  of  the 
Department  of  Education  and 
establishes  the  Department's  policy 
governing  its  authorized  use. 

13.6  PoHcy. 

The  Department  of  Education  has 
established  the  AMERICA  2000  insignia 
as  the  official  insignia  of  AMERICA 
2000,  which  seeks  to  transform 
American  education  and  move  our 
Nation  toward  the  six  national 
educational  goals  adopted  by  the 
President  and  the  Nation's  governors. 
The  AMERICA  2000  insignia  is  primarily 
intended  for  use  by  officers  and 
employees  of  the  Department  as  well  as 
States,  local  educational  agencies,  and 
communities  participating  in  AMERICA 
2000.  While  use  of  the  insignia  by  States, 
local  educational  agencies,  and 
communities  participating  in  AMERICA 
2000  is  intended  to  convey  association 
with  and  support  for  the  educational 
reform  goals  of  AMERICA  2000.  it  does 
not  constitute  Federal  endorsement  of 
each  element  of  a  State  or  local 
AMERICA  2000  insignia  activity. 
Authorized  uses  of  the  insignia  are  set 
forth  in  §  3.8. 

S  3.7    insignia  description. 

The  AMERICA  2000  insignia  is  a 
triangle  containing  a  stylized  American 
flag,  bordered  at  the  bottom  with  the 
term  "AMERICA  2000. '  The  stiipes  in 
the  triangle  are  blue  (left  side)  and  red 
(right  side)  and  the  term  "AMERICA 
2000"  is  blue  and  red  corresponding  to 
the  color  of  the  stripe  immediately 
above  each  component  of  the  term.  The 
AMERICA  2000  insignia  is  reproduced  in 
black  and  white  below. 
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Subpart  A— Official  Seal 


Subpart  B-Offidai  Inslgnte— AMERICA 
2000 

Sec. 

a.5  Scope. 

S.6  Policy. 

S7  Insignia  description. 

5.8  Authorized  uses. 

3.9  Unauthorized  uses. 

5.10  Adaptation. 

Subpart  B— Official  In8lgni»— 
AMERICA  2000 

{3.5   Scope. 

This  subpart  provides  public  notice  of 
the  establishment  of  the  AMERICA  2000 
insignia  as  an  offlcial  insignia  of  the 
Department  of  Education  and 
establishes  the  Department's  policy 
governing  its  authorized  use. 

13.6    Policy. 

The  Department  of  Education  has 
established  the  AMERICA  2000  insignia 
as  the  official  insignia  of  AMERICA 
2000,  which  seeks  to  transform 
American  education  and  move  our 
Nation  toward  the  six  national 
educational  goals  adopted  by  the 
President  and  the  Nation's  governors. 
The  AMERICA  2000  insignia  is  primarily 
intended  for  use  by  officers  and 
employees  of  the  Department  as  well  as 
States,  local  educational  agencies,  and 
communities  participating  in  AMERICA 
2000.  While  use  of  the  insignia  by  States, 
local  educational  agencies,  and 
communities  participating  in  AMERICA 
2000  is  intended  to  convey  association 
with  and  support  for  the  educational 
reform  goals  of  AMERICA  2000,  it  does 
not  constitute  Federal  endorsement  of 
each  element  of  a  State  or  local 
AMERICA  2000  insignia  activity. 
Authorized  uses  of  ^e  insignia  are  set 
forth  in  §  3.8. 

S  3.7    Insignia  description. 

The  AMERICA  2000  insignia  is  a 
triangle  containing  a  stylized  American 
flag,  bordered  at  the  bottom  with  the 
term  "AMERICA  2000. "  The  stripes  in 
the  triangle  are  blue  (left  side)  and  red 
(right  side)  and  the  term  "AMERICA 
2000"  is  blue  and  red  corresponding  to 
the  color  of  the  stripe  immediately 
above  each  component  of  the  term.  The 
AMERICA  2000  insignia  is  reproduced  in 
black  and  white  below. 
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Ill 


S3J    Autt)oriztd( 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  AMERICA  2000 
insignia  may  be  used  only  by — 

(1)  Officers  and  employees  of  the 
Department  in  connection  with 
AMERICA  2000; 

(2)  States,  local  educational  agencies, 
and  commimities  participating  in 


AMERICA  2000  in  communications 
directly  related  to  AMERICA  2000;  and 

(3)  The  news  media  in  reporting  on 
AMERICA  2000. 

(b)  If  the  Secretary  or  his  designee 
determines  that  other  uses  of  the 
AMERICA  2000  insignia  would  promote 
the  purposes  of  AMERICA  2000,  the 
Secretary  or  his  designee  may  authorize, 
in  writing,  these  other  uses. 

(c)  Requests  by  any  person  or 
organization  outside  the  Department  for 
permission  to  use  the  AMERICA  2000 
insignia  pursuant  to  paragraph  (b)  of 
this  section  should  be  addressed  to  The 
Secretary,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0100. 

S3.9    UnauttMrtied use*. 

The  AMERICA  2000  insignia  may  not 
be  used — 

(a)  As  part  of  an  express  or  impUed 
endorsement  of  a  commercial  product 
service,  or  enterprise;  or 


(b)  In  any  context  that  expresses  or 
implies — 

(1)  Support  for  any  political  party  or 
candidate;  or 

(2)  Federal  endorsement  of  activities 
or  elements  of  State  or  local  educational 
programs  other  than  AMERICA  2000. 

(3.10    Adaptation. 

The  designation  "AMERICA  2000"  as 
used  in  the  insignia  may  be  modified  by 
a  State,  local  educational  agency,  or 
conununlty  described  in  S  3.8(a)(2)  to 
substitute  the  name  of  that  State  or 
community  in  lieu  of  the  term 
"AMERICA,"  for  uses  authorized  by  that 
section.  An  authorized  adaptation  of  the 
AMERICA  2000  insignia  may  read,  for 
example,  "New  Mexico  2000."  "Dallas 
2000, '  or  "Riverside  ISD  2000." 
[FR  Doc  91-29667  Filed  12-13-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  519 

PutHlcation  of  Rules  Affecting  ttte 
PutHic 

aqency:  Department  of  the  Army,  DOD. 
ACnOH:  Final  rule. 

SUMMAMV:  The  Department  of  the  Army 
announces  a  revision  of  32  CFR  part  519, 
Publication  of  Rules  Affecting  the  Public 
(AR  310-4.  22  July  1977).  to  bring  it  In 
line  with  policy  and  program 
proponency  changes  and  the  re- 
organization of  the  Headquarters 
Department  of  the  Army.  It  prescribes 
procedures  and  responsibilities  for 
publishing  certain  Department  of  the 
Army  policies,  practices,  and  procedures 
in  the  Federal  Register  as  required  by 
statute,  and  for  inviting  pubhc  comment 
thereon,  as  appropriate.  It  applies  to 
proponents  of  all  Army  publications. 
EFFECnvt  date:  March  16, 1992. 
FOR  nmTHEft  INFORMATION  CONTACT: 

Mr.  Ken  Denton  or  Mr.  John  Roach,  U.S. 
Army  Publications  and  Printing 
Conunand.  ATTN:  ASQZ-PD.  room 
1050.  Hoffman  Building  1.  Alexandria, 
VA  22331-0302.  (703)  325-6277  or 
AUTOVON  221-6277. 
SUPPLEMENTARY  INFORMATION:  This 
revision  changes  the  responsibility  from 
The  Adjutant  General,  as  contained  in 
the  current  32  CFR  part  519  to  the 
Director  of  Information  Systems  for 
Command.  Control,  Communications, 
and  Computers  (DISC4).  The  DISC4  is 
responsible  for  pohcies  concerning 
Army  announcements,  rules,  and 
proposed  rules  published  in  the  Federal 
Register,  and  for  ensuring  compliance 
with  these  policies  and  procedures. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
flnal  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  fmal  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 


Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

List  of  Subjecto  in  32  CFR  Part  519 

Administrative  practice  and 
procedure. 

Accordingly,  32  CFR  part  SWU"'"^ 
revised  to  read  as  follows:^ 

PART  519— PUBUCATION  OF  RULES 
AFFECTING  THE  PUBLIC 

Subpart  A— Introduction 

519.1  Purpose. 

519.2  References. 

519.3  Explanation  of  abbreviations  and 
tenns. 

519.4  Responsibilities. 

519.5  Statement  of  compliance. 

519.e  Submission  of  publications  for  printing. 

519.7  Regulatory  review. 

519.8  Legal  authorities. 

Sut>pert  B— Infonnation  to  t>e  PuMWied  In 
the  Federal  Reglstar 

519.9  General. 

519.10  Selection  of  information  for 
publication. 

519.11  Requirements  relating  to  information 
to  be  published. 

519.12  Exceptions. 

519.13  Procedures. 

519.14  Effect  of  not  publishing. 

519.15  Federal  Register  indexing  of  terms. 

519.16  Incorporation  by  reference. 

Subpart  C— 0MB  Review  and  Inviting  Public 
ConNnent 

519.17  General. 

519.18  Applicability. 

519.19  Procedures  when  preparing  rules. 

519.20  OMB  control  number. 

519.21  Consideration  of  public  comment 

519.22  Procedure  to  finalize  a  rule. 

519.23  Submission  of  petitions. 

519.24  Cases  in  which  public  comment  is 
impractical. 

Subpart  D— Annual  Review  of  Rules. 

519.25  Applicability. 

519.28    Criteria.  ^ 

519.27  Guidelines. 

519.28  Data  for  Semiannual  Agenda. 

Appendix  A  to  Part  519— GkMsary 

Authority:  5  U.S.C.  552(a)(1);  5  U.S.C.  802  et 
seq.;  44  U.S.C.  3501  et  seq.;  Executive  Order 
12291,  3  CFR.  1981  Comp.,  p.  127;  Executive 
Order  12498,  3  CFR  1985  Comp.,  p.  323;  and 
DoD  Directive  5400.9  (32  CFR  part  296). 

Subpart  A— Introduction 

§  S19.1    Purpose. 

This  part  prescribes  procediu^s  and 
responsibilities  for  publishing  certain 
Department  of  the  Army  policies, 
practices  and  procedures  in  the  Federal 
Register  as  required  by  statute. 
Executive  Order,  and  for  inviting  public 
comment  thereon,  as  appropriate. 


SS19.2 

Required  and  related  publications  and 
forms  cited  in  this  part  are  available  to 
the  general  public  from  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  VA  22161  and 
for  members  of  the  mihtary  community, 
they  may  be  reviewed  at  any  Army  post 
library. 

(a)  Required  publications.  (1)  AR  25- 
30,  The  Army  Integrated  Publishing  and 
Printing  Program. 

(2)  AR  25-55,  The  Department  of  the 
Anny  Freedom  of  Information  Act 
Program. 

(b)  Related  publications.  (1)  AR  25-1. 
The  Army  Information  Resources 
Management  Program. 

(2)  AR  340-21.  The  Army  Privacy 
Pro^«m. 

{519.3    Explanation  of  abbreviations  and 


Abbreviations  and  terms  used  in  this 
part  are  explained  in  the  glossary, 
appendix  A. 

S  519.4    ResponslbMltles. 

(a)  The  Director  of  Information 

Systems  for  Command.  Control, 
Communications,  and  Computers 
(DISC4),  is  responsible  for  policies 
concerning  Army  announcements,  rules, 
and  proposed  rules  published  in  the 
Federal  Register,  and  for  ensuring  Army 
compliance  with  this  part.  ODISC4 
will— 

(1)  Assist  the  officials  listed  in  table  1 
of  this  section  in  the  performance  of 
their  responsibilities. 

(2)  Represent  the  Army  in  submitting 
to  the  Office  of  the  Federal  Register 
(OFR)  any  matter  published  in 
accordance  with  this  part. 

(3)  Publish,  in  accordance  with  Office 
of  Management  and  Budget  (OMB) 
instructions,  a  semiannual  agenda  of  all 
regulations  under  review,  to  be  printed, 
and  to  be  rescinded. 

(b)  The  officials  listed  in  table  1  of  this 
section  (to  be  referred  to  as  proponents) 
are  responsible  for  forwarding  all  drafts 
and  revisions  of  Departmental 
Directives  for  determination  whether 
their  subject  area  of  jurisdiction  falls 
within  the  purview  of  subpart  C  of  this 
part,  and  for  taking  all  actions  specified 
in  the  following  chapters.  They  are  also 
responsible  for  determining  which 
matters  within  their  areas  of  jurisdiction 
must  be  published  in  accordance  with 
subpart  C  of  this  part. 

(c)  Legal  officials  and  Staff  Judge 
Advocates  supporting  the  proponents 
will  provide  legal  advice  and  assistance 
in  connection  with  proponent 
responsibilities  contained  in  this  part 
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9519.2 

Required  and  related  publications  and 
forms  cited  in  this  part  are  available  to 
the  general  public  from  the  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  VA  22161  and 
for  members  of  the  miUtary  conununity. 
they  may  be  reviewed  at  any  Army  post 
library. 

(a)  Required  publications.  (1)  AR  25- 
30,  The  Army  Integrated  Publishing  and 
Printing  Program. 

(2)  AR  25-55.  The  Department  of  the 
Army  Freedom  of  Information  Act 
Program. 

(b)  Related  publications.  (1)  AR  25-1. 
The  Army  Information  Resources 
Management  Program. 

(2)  AR  340-21,  The  Army  Privacy 
Program. 

{519.3    Explanation  of  abbreviations  and 


Abbreviations  and  terms  used  in  this 
part  are  explained  in  the  glossary, 
appendix  A. 

S  519.4    W— ponattMW—. 

(a)  The  Director  of  Information 
Systems  for  Command,  Control. 
Communications,  and  Computers 
(DISC4).  is  responsible  for  policies 
concerning  Army  announcements,  rules, 
and  proposed  rules  published  in  the 
Federal  Register,  and  for  ensuring  Army 
compliance  with  this  part.  0DISC4 
will— 

(1)  Assist  the  officials  listed  in  table  1 
of  this  section  in  the  performance  of 
their  responsibilities. 

(2)  Represent  the  Army  in  submitting 
to  the  Office  of  the  Federal  Register 
(OFR)  any  matter  published  in 
accordance  with  this  part. 

(3)  Publish,  in  accordance  with  Office 
of  Management  and  Budget  (OMB) 
instructions,  a  semiaimual  agenda  of  all 
regulations  under  review,  to  be  printed, 
and  to  be  rescinded. 

(b)  The  officials  listed  in  table  1  of  this 
section  (to  be  referred  to  as  proponents) 
are  responsible  for  forwarding  all  drafts 
and  revisions  of  Departmental 
Directives  for  determination  whether 
their  subject  area  of  jurisdiction  falls 
within  the  purview  of  subpart  C  of  this 
part,  and  for  taking  all  actions  specified 
in  the  following  chapters.  They  are  also 
responsible  for  determining  which 
matters  within  their  areas  of  jurisdiction 
must  be  published  in  accordance  with 
subpart  C  of  this  part. 

(c)  Legal  officials  and  Staff  Judge 
Advocates  supporting  the  proponents 
will  provide  legal  advice  and  assistance 
in  connection  with  proponent 
responsibilities  contained  in  this  part 
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Table  i.— Riit^MAKiNG  Proponents 


OfflcM 

Area  of  iunadtelion 

Director  of  ttw  Army 

Elements  of  the  Office  of 

Stsif. 

the  Chief  of  Staff,  U.S. 

Army. 

>l©8d  of  each  Army 

Headquarters       of       the 

Staff  Agency. 

agency  a/x)  its  field  op- 

erating and  staff  support- 

lr>g  ageroes. 

Commander.  MACOM._. 

MACOM  Headquarters  and 

atl    subordinate    installa- 

tions, activities  and  units. 

The  Director  of 

AH   other   Army    elements 

Information  Systems 

having    proponer)cy    re- 

tor Command, 

sponsibility  or  jurisdiction 

Control, 

over      information      re- 

Commonlcatioos, 

sources  management. 

and  Computers. 

§  519.5    Statwnent  of  compHanca. 

In  order  to  ensure  compliance  with 
this  part,  no  rule  will  be  issued  unless 
there  is  on  file  with  the  Director  of 
Information  Systems  for  Command, 
Control,  Communications  and 
Computers  (SAIS-PDD),  a  statement 
that  it  has  been  evaluated  in  the  terms 
of  this  part.  If  the  proponent  determines 
that  the  provisions  of  this  part  are  not 
apphcable,  such  determination  will  be 
fully  justified  in  the  accompany 
statement. 

§  519.6    Submission  of  put>ncatk>ns  for 
printlrtg. 

When  Army-wide  publications  or 
directives  are  transmitted  to  the 
Commander,  U.S.  Army  Publications 
and  Printing  Command  for  publication, 
the  DA  Form  260  (Request  for  Printing 
and  Publication  or  other  transmittal 
paper  will  contain  a  statement  at  section 
2  of  the  form  that  the  directive/ 
regulation  has  been  reviewed  for 
Federal  Register  publication 
applicability  or  that  it  falls  within  the 
exempted  category.  The  U.S.  Army 
Publications  and  Printing  Command, 
USAPPC,  will  not  publish  any  directive/ 
regulation  unless  this  statement  is  on 
the  DA  Form  260.  A  copy  of  DA  Form 
260  will  be  submitted  to  USAPPC. 
Publishing  Division  in  place  of  the 
statement  required  by  §  519.5. 

§  519.7    Regulatory  ravlaw. 

(a)  Proponents  of  Army  regidations 
will  periodically  review  their  existing 
publications  to  determine  whether  they 
are  achieving  the  policy  goals  of  this 
part.  This  review  will  follow  the  same 
procedural  steps  outlined  for  the 
development  of  new  regulations. 

(b)  In  selecting  regulations  to  be 
reviewed,  proponents  shall  consider 
stich  criteria  as: 

(1)  The  continued  need  for  the 
regulation. 


(2)  The  type  and  number  of 
complaints  or  suggestions  received. 

(3)  The  burdens  imposed  on  those 
directly  or  indirectly  affected  by  the 
regulation. 

(4)  The  need  to  simpUfy  or  clarify 
language. 

(5)  The  need  to  eliminate  overlapping 
and  duplicative  regulations. 

(6)  The  length  of  time  since  the 
regulation  has  been  evaluated  for  the 
degree  to  which  technology,  economic 
conditions  or  ot^ier  factors  have  changed 
in  the  area  affected  by  the  regulation. 

(c)  Regulations  which  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR)  for  5  years  or  more 
will  be  reviewed  each  year,  after  the  5th 
year  for  updating  by  the  proponent.  Lack 
of  review  by  the  proponent  will  indicate 
that  the  rule  is  no  longer  needed  or  in 
use  and  will  be  removed  from  the  CFR. 

§519J    l.agal  authorities. 

This  part  implements  the  provisions  of 
5  U.S.C.  552(a)(1);  5  U.S.C.  602  et  seq.;  44 
U.S.C.  3501  et  seq.:  Executive  Order 
12291.  3  CFR,  1981  Comp.,  p.  127; 
Executive  Order  12498,  3  CFR  1985 
Comp.,  p.  323  and  DoD  Directive  5400.9 
(32  CFR  part  296). 

Subpart  B— Infonnatlon  to  be 
Published  in  the  Federal  Register 

9519.9    QanaraL 

The  Administrative  Procedure  Act.  as 
amended,  and  the  Federal  Register  Act. 
require  that  certain  policies,  practices, 
procedures,  and  other  information 
concerning  the  Department  of  the  Army 
be  published  in  the  Federal  Register  and 
later  codified  in  the  Code  of  Federal 
Regulations  (CFR).  The  Regulatory 
Flexibility  Act;  Paperwork  Reduction 
Act;  and  Executive  Orders  12291  and 
12498  also  require  that  certain  actions 
and  studies  be  performed  in  conjunction 
with  the  publication  of  each  regulation. 
Information  in  this  subpart  explains 
where,  how.  and  by  what  authority  the 
Army  performs  any  of  its  functions  that 
affect  the  public  and  the  effect  of  failing 
to  publish  it. 

S  519.10    Selection  of  Information  for 
publication. 

In  deciding  which  information  to 
publish,  consideration  will  be  given  to 
the  fundamental  objective  of  informing 
all  interested  persons  of  the  procedures 
on  how  to  deal  effectively  with  the 
Department  of  the  Army.  Information  to 
be  currentiy  published  will  include — 

(a)  Descriptions  of  the  Army's  central 
and  field  organization,  and  the 
established  places  at  which,  the  officers 
from  whom,  and  the  methods  whereby, 
the  public  may  obtain  information,  make 


submittals  or  requests,  or  obtain 
decisions. 

(b)  The  procedures  by  which  the  Army 
conducts  its  business  with  the  public 
both  formally  and  informally. 

(c)  Rules  or  procedures,  descriptions 
of  forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations. 

(d)  Substantive  rules  of  general 
applicability  to  the  public  adopted  as 
authorized  by  law,  and  statements  of 
general  policy  or  interpretations  of 
general  applicability  formulated  and 
adopted  by  the  Army. 

(e)  Each  amendment  revision,  or 
repeal  of  the  information  in  paragraphs 
(a)  through  (d)  of  this  section. 

§519.11    Raqulramants  relating  to 
Information  to  be  pubNsttad. 

Once  it  is  determined  that  publication 
in  the  Federal  Register  is  required,  the 
followring  procedures  will  be  completed 
prior  to  publication — 

(a)  Under  statute  (5  U.S.C.  601  et  seq.] 
and  Executive  Order  12291,  an  economic 
analysis  of  the  effect  of  each  regulation 
will  be  made.  An  economic  analysis 
threshold  has  been  established  so  as  to 
measure  the  effect  on  small  entities  such 
as  businesses,  small  organizations  and 
small  governmental  jurisdictions.  An 
economic  analysis  threshold  has  been 
estabbshed  for  all  regulations  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

(b)  Should  a  regulation  contain  a 
collection  of  information  requirement, 
the  regulation  will  be  forwarded  through 
the  Director  of  Information  Systems  for 
Command,  Control,  Communications, 
and  Computers  (DISC4)  to  the  OMB  per 
Executive  Order  12291  prior  to 
publication  as  a  proposed  rule  in  the 
Federal  Register.  When  a  proponent 
seeks  to  publish  a  final  rule,  they  must 
explain  how  any  collection  of 
information  requested  responds  to  the 
comments,  if  any,  filed  by  the  Director. 
OMB,  or  the  pubhc. 

(c)  Regulatory  review  is  required  by 
the  Regulatory  Flexibility  Act  and 
Executive  Order  12291.  The  ODISC4  is 
the  conduit  by  which  the  Department  of 
the  Army  meets  the  requirements  of 
review.  Review  is  accomplished  through 
the  publication  of  a  semiannual  agenda 
of  regulations  under  the  review  for 
deletion  or  addition  to  the  CFR.  Under 
the  requirements  of  regulatory  review,  a 
proponent  will  notify  ODISC4  when — 

(1)  Drafting  a  regulation  that  would 
affect  the  public. 

(2)  Reviewing  regulations  for  revision 
or  redsion. 

(3)  Rescinding  its  regulation. 
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(4)  Preparing  the  first  draft 

S  519.12    ExMptkMM. 

It  is  not  necessary  to  publish  in  the 
Federal  Register  any  information  which 
comes  within  one  or  more  of  the 
exceptions  found  within  the  Freedom  of 
Information  Act,  5  U.S.C.  S52(b),  as 
implemented  in  AR  25-55,  para  3-200. 


$519.13 

All  matters  to  be  published  in 
accordance  with  this  chapter  will  be 
submitted  to  Commander.  U.S.  Army 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PG,  Alexandria,  VA 
22331-0302. 

9519.14    Effwl  Of  not  puMaMng. 

Except  to  the  extent  that  a  person  has 
actual  and  timely  notice  of  the  terms 
thereof,  a  person  may  not  in  any  manner 
be  required  to  resort  to,  comply  with,  or 
be  adversely  affected  by  a  matter 
required  to  be  published  in  the  Federal 
Regiatar  and  not  so  pubhsbed.  A  prime 
example  of  this  is  where  legal  rules 
which  affect  the  general  public  an  not 
published  e.g.,  ndes  affecting  dvil 
litigation  produced  by  the  Army  Judge 
Advocate  General 

§519.15    Fadanri  Raglstar  Indexing  of 
tams. 

Until  such  time  as  guidance  can  be 
drafted  and  published,  personnel  of  the 
U.S.  Army  Publications  and  Printing 
Command  Publications  Division,  (703) 
325-6277  or  DSN  221-6277.  will  assist 
proponents  in  identifying  major  topics 
and  categories  to  be  used  as  part  of  the 
preamble  section  of  their  draft  rule. 


§519.19    Inoofpocatton  by  I 

(a)  Incorporation  by  reference  allows 
a  proponent  to  comply  with  the 
requirements  to  publish  regulations  in 
the  Federal  Register  by  referring  to 
materials  already  published  elsewhere. 
The  legal  effect  of  incorporation  by 
reference  is  that  material  is  treated  as  if 
it  were  published  in  the  Federal 
Register.  This  material,  like  any  other 
properly  issued  regulation,  has  the  force 
and  effect  of  law.  Incorporation  by 
reference  was  authorized  by  Congress  in 
the  Freedom  of  Information  Act  to 
reduce  the  volimie  of  material  published 
in  the  Federal  Regbter  and  Code  of 
Federal  Regulations. 

(b)  With  approval  of  the  Director  of 
the  Federal  Register,  the  requirements 
for  publication  in  the  Federal  Register 
may  be  satisfied  by  reference  in  it  to 
other  publications,  provided  they  are 
reasonably  available  to  the  class  of 
persons  affected  and  contain  the 
information  which  must  otherwise  be 
published.  For  example,  if  a  publication 
can  be  purchased  from  the  National 


Technical  Infonnadoo  Service  (NTIS)  or 
a  private  standards  organization,  and 
may  be  examined  at  depository  libraries 
or  is  available  for  review  at  Army 
installations,  it  would  be  reasonably 
available.  Hierefore,  before  a  document 
can  be  incorporated  by  reference,  the 
proponent  must  determine  that  it  is 
available  to  the  public  (see  5  US.C 
552(a)(1);  1  CFR  part  51). 

(c)  Material  is  eligible  for 
incorporation  by  reference  if  the 
incorporation — 

(1)  Is  published  data,  criteria, 
standards,  specifications,  techniques, 
illustrations,  tx  similar  material. 

(2]  Is  reasonably  available  to  and 
usable  by  the  class  of  persons  affected 
by  the  publication. 

(3)  Does  not  reduce  the  usefulness  of 
the  Federal  Register  publication  system. 

(4)  Benefits  the  Federal  Government 
and  members  of  affected  classes. 

(5)  Substantially  reduces  the  volume 
of  material  published  in  the  Federal 
Register. 

(d)  Incorporation  by  reference  is  not 
acceptable  as  a  complete  substitute  for 
promulgating  in  full  the  material 
required  to  be  published.  It  may. 
however,  be  utilized  to  avoid 
unnecessary  repetition  of  published 
information  already  available  to  the 
classes  of  persons  affected.  Focamples 
include — 

(1)  Construction  standards  issued  by  a 
professional  organization. 

(2)  Codes  of  ethics  issued  by 
professional  organizations. 

(e)  Proposals  for  incorporation  by 
reference  will  be  submitted  to 
Commander,  U.S.  Army  Publications 
and  Printing  Command  (USAPPC), 
ATTN:  ASQZ-PG,  room  1050,  Hoffman 
I  Alexandria.  VA  22331-0302  by  letter 
giving  an  identification  and  subject 
description  of  the  document,  statement 
of  availability,  indicating  that  the 
docimient  will  be  reasonably  available 
to  the  class  of  persons  affected,  where 
and  how  copies  may  be  purchased  and 
examined,  and  justification  for  the 
requirement  to  incorporate  by  reference. 
The  request  will  be  submitted  to 
USAPPC  at  least  25  working  days  prior 
to  the  proposed  date  for  submission  of 
the  incorporation  by  reference  notice  for 
the  Federal  Register. 

(f)  USAPPC  will  consult  with  the 
Director,  Office  of  the  Federal  Register 
(OFR)  concerning  each  specific  request 
and  will  notify  the  proponent  of  the 
outcome  of  the  consultation. 

(g)  If  the  Director,  OFR  approves  tl*e 
request  for  the  incorporation  by 
reference,  a  general  notice  will  be 
submitted  by  USAPPC. 


Subpart  C— 0MB  Ravtaw  and  Invtting 
PubHc  Commant 

§519.17    OenereL 

Prior  to  submission  to  the  Federal 
Register  for  publication,  all  regulations 
affecting  the  public  will  be  forwarded  by 
this  office  to  the  Office  of  Management 
and  Budget  for  review  and  approval. 
Once  approved,  public  comment  will  be 
sought  in  accordance  with  subpart  B  of 
this  part  This  subpart  sets  forth  the 
criteria  and  procedures  for  coordination 
with  OMB  and  inviting  public  comment 
prior  to  publication. 

§519.19    Appllcai>imy. 

(a)  These  provisions  apply  only  to 
those  Department  of  the  Army  rules  or 
petitions  thereof  that— 

(1)  Are  promulgated  after  March  16, 
1992. 

(2)  Must  be  published  in  the  Federal 
Register  in  accordance  with  subpart  B  of 
this  part. 

(3)  Have  a  substantial  and  direct 
affect  on  the  pubUc  or  any  significant 
portion  of  the  public. 

(4)  Do  not  merely  implement  a  rule 
already  adopted  by  a  higher  element 
within  the  Department  of  the  Army  or 
by  the  Department  of  Defense. 

(b)  Subject  to  the  policy  in  this 
section,  unless  otherwise  required  by 
law,  the  requirement  to  invite  advance 
comment  on  proposed  rules  does  not 
apply  to  tliose  rules  or  portions  thereof 
that— 

(1)  Do  not  come  within  the  purview  of 
paragraph  (a)  of  this  section. 

(2)  Involve  tmy  matter  pertaining  to  a 
military  or  foreign  affairs  function  of  the 
United  States  or  statute. 

(3)  Constituie  interpretative  rules, 
general  statements  of  policy,  or  rules  or 
organization  and  procedure. 

§519.19    Procedures  nvtien  preparing 


)  ' 


(a)  A  proposed  rule  to  which  this 
subpart  apphes  will  be  coordinated  with 
OMB  and  published  along  with  a 
preamble  in  the  Proposed  Rules  Section 
of  the  Federal  Register.  Public  comment 
will  be  invited  within  a  designated  time 
of  not  less  than  30  days  prior  to  the 
intended  adoption  of  the  proposed  rule. 

(b)  The  Proposed  rule  and  preamble 
will  be  prepared  for  pubUcation  by  the 
proponent  of  the  rule. 

(c)  Rulemaking  proponents,  other  than 
the  Army  Civil  Works  Program,  will 
submit  the  original  and  three  copies  of 
the  proposed  rule(s)  and  a  preamble  in 
the  prescribed  Federal  Renter  format 
to  Commander,  U.S.  Army  PubUcations 
and  Printing  Command.  ATTN:  ASQZ- 
PG,  room  1050,  Hoffman  I.  Alexandria, 
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Inviting 


S  519.17    OeiwraL 

Prior  to  submission  to  the  Federal 
Register  for  publication,  all  regulations 
affecting  the  public  will  be  forwarded  by 
this  office  to  the  OfBce  of  Management 
and  Budget  for  review  and  approval. 
Once  approved,  public  comment  will  be 
sought  in  accordance  with  subpart  B  of 
this  part.  This  subpart  sets  forth  the 
criteria  and  procedures  for  coordination 
with  OMB  and  inviting  public  comment 
prior  to  publication. 


§519.18 

(a)  These  provisions  apply  only  to 
those  Department  of  the  Army  rules  or 
petitions  thereof  that— 

(1)  Are  promulgated  after  March  16, 
1992. 

(2)  Must  be  published  in  the  Federal 
Register  in  accordance  with  subpart  B  of 
this  part. 

(3)  Have  a  substantial  and  direct 
affect  on  the  pubhc  or  any  significant 
portion  of  the  public 

(4)  Do  not  merely  implement  a  rule 
already  adopted  by  a  higher  element 
within  the  Department  of  the  Army  or 
by  the  Department  of  Defense. 

(b)  Subject  to  the  pohcy  in  this 
section,  unless  otherwise  required  by 
law,  the  requirement  to  invite  advance 
comment  on  proposed  rules  does  not 
apply  to  tliose  niles  or  portions  thereof 
that— 

(1)  Do  not  come  within  the  purview  of 
paragraph  (a)  of  this  section. 

(2)  Involve  imy  matter  pertaining  to  a 
military  or  fdreign  affairs  function  of  the 
United  States  or  statute. 

(3)  Constituie  interpretative  rules, 
general  statements  of  policy,  or  rules  or 
organization  and  procedure. 

9519.19    Procedures  «rtien  preparing 


(a)  A  proposed  rule  to  which  this 
subpart  applies  will  be  coordinated  with 
ONffl  and  published  along  with  a 
preamble  in  the  Proposed  Rules  Section 
of  the  Federal  Register.  Public  comment 
will  be  invited  within  a  designated  time 
of  not  less  than  30  days  prior  to  the 
intended  adoption  of  the  proposed  rule. 

(b)  The  Proposed  rule  and  preamble    ' 
will  be  prepared  for  publication  by  the 
proponent  of  the  rule. 

(c)  Rulemaking  proponents,  other  than 
the  Army  Civil  Works  Program,  will 
submit  the  original  and  three  copies  of 
the  proposed  rule(s)  and  a  preamble  in 
the  prescribed  Federal  Register  format 
to  Commander,  U.S.  Army  PubUcations 
and  Printing  Command.  ATTN:  ASQZ- 
PG,  room  1050,  Hoffman  1,  Alexandria, 


VA  22331-0302.  USAPPC  will  prepare 
the  necessary  coordination  with  OMB 
for  publication  approval.  When 
approved  by  OMB,  USAPPC  will  certify 
and  submit  the  OCE  and  Army 
docimients  to  the  office  of  the  Federal 
Register  for  publication  as  a  notice, 
proposed  riile,  or  final  rule. 

S  519.20    OMB  control  number. 

Each  document  that  OMB  reviews 
under  the  Paperwork  Reduction  Act  is 
assigned  a  control  nimiber  by  OMB  and 
the  number  becomes  its  identifier 
throughout  its  life. 

$519.21    Consideration  of  public 


(a)  Following  publication  of  a  notice 
of  proposed  rulemaking,  all  interested 
persons  will  be  given  an  opportunity  to 
participate  in  the  rulemaking  through  the 
submission  of  written  data,  views,  and 
arguments  to  the  proponent  of  the 
proposal. 

(b)  If  the  proponent  of  the  rule 
determines  that  it  is  in  the  public 
interest,  a  hearing  or  other  opportunity 
for  oral  presentation  may  be  allowed  as 
a  means  of  facilitating  public  comment. 
Information  consultation  by  telephone 
or  otherwise,  may  also  be  utilized  for 
facilitating  presentation  of  oral 
comments  by  interested  persons.  All 
hearings  or  other  oral  presentations  will 
be  conducted  by  the  proponent  of  the 
rule  as  a  manner  prescribed  by  him  or 
her.  A  hearing  file  will  be  established 
for  each  hearing.  The  hearing  will 
include 

(1)  Public  notices  issued. 

(2)  Request  for  the  hearing. 

(3)  Data  or  material  submitted  in 
justification  thereof. 

(4)  The  hearing  transcript. 

(5)  Materials  submitted  in  opposition 
to  the  proposed  action. 

(6)  Any  other  material  as  may  be 
relevant  or  pertinent  to  the  subject 
matter  of  the  hearing. 

(c)  There  is  no  requirement  to 
respond,  either  orally  or  in  writing  to 
any  individual/private  person  who 
submits  comments  with  respect  to  a 
proposed  rule.  The  proponent  of  the  rule, 
however,  may  do  so  as  a  matter  within 
his  or  her  discretion. 

§  519.22    Procedure  to  finaiize  a  rule 

(a)  After  careful  consideration  of  all 
relevant  material  submitted,  the 
proiK)nent  of  the  rule  will  make  such 
revision  to  the  proposed  rule  as  appears 
necessary. 

(b)(1)  If  it  is  impractical  for  the  rule 
proponent  to  finalize  the  rule  after  the 
comment  period  (30-W  days),  the 
following  action  will  be  taken  by  the 
proponent — 


(i)  Will  pubUsh  a  notice  withdrawing 
the  proposed  rule. 

(ii)  Take  action  to  publish  an  interim 
final  rule. 

(2)  If  no  action  is  taken  by  the 
proponent  by  the  end  of  the  60  day 
comment  period,  USAWC  will  withdraw 
the  proposed  rule. 

(c)  The  rule  proponent  will  prepare  a 
preamble  for  publication  with  the 
adopted  rule.  The  preamble  will  include 
a  discussion  of  the  comments  received 
in  response  to  the  proposed  rule  and  the 
decision  to  accept  or  reject  the 
comments  in  revision  to  the  proposed 
rule. 

(d)  After  publication  of  a  proposed 
rule  the  proponent  will  have  one  year  in 
which  to  publish  a  final  rule  or 
withdraw  the  proposed  rule.  At  the  end 
of  one  year,  if  the  proponent  has  not 
proceeded  with  either  action  USAPPC 
will  publish  a  proposed  rule  in  the 
Federal  Regteter  withdrawing  the  action. 

(e)  The  original  and  three  copies  of 
the  preamble  and  revised  rule  will  be 
forwarded  to  USAPPC  USAPPC  will 
then  prepare  the  required  certification 
and  submit  the  documents  to  the  Office 
of  the  Federal  Register. 

(519.23    Submlsaion  of  petitions. 

Each  proponent  of  a  rule  will  grant  to 
any  interested  person  the  right  to  submit 
a  written  petition  calling  for  the 
issuance,  amendment,  or  other  repeal  of 
any  rule  to  which  this  subpart  applies  or 
would  apply,  if  issued,  as  specified  in 
§  519.18  of  this  part.  Any  such  petition 
will  be  given  full  and  prompt 
consideration  by  the  proponent.  If 
compatible  with  the  orderly  conduct  of 
public  business,  the  appropriation 
official  may,  at  his  or  her  direction, 
allow  the  petitioner  to  appear  in  person 
for  the  purpose  of  supporting  the 
petition.  After  consideration  of  all 
relevant  matters  by  the  proponent,  the 
petitioner  will  be  advised  in  writing  by 
the  proponent  of  the  disposition  of  any 
petition  together  with  the  reasons 
supporting  that  disposition.  This 
provision  does  not  apply  to  comments 
submitted  on  proposed  rules  as  outlined 
in  S  519.20  of  this  part. 

§  519.24    Cases  In  wtilch  public  comment  le 
bnpracticeL 

Whenever  a  rulemaking  proponent 
determines  for  good  cause  that  inviting 
public  comment  regarding  a  proposed 
rule  would  be  impractical,  unnecessary, 
or  contrary  to  the  pubhc  interest  he  or 
she  will  prepare  a  brief  statement  of  the 
reasons  supporting  this  determination 
for  incorporation  in  the  preamble  and 
adopted  rule.  The  preamble  and  adopted 
nde  will  then  be  pubhshed  as  prescribed 
in  S  519.21  and  submitted  by  USAPPC  to 


the  Office  of  Management  and  Budget 
for  approval. 

Subpart  D — Aimual  Review  of  Rules 

1519.25  AppicablMy. 

Under  previously  referenced  legal 
authority  (see  S  519.8),  all  regulations 
which  have  been  codified  into  the  Code 
of  Federal  Regulations  will  be  reviewed 
under  established  criteria  (5  U.S.C.  610 
et  seq.).  The  results  of  the  aimual  rule 
review  will  be  forwarded  through  this 
office  to  OMB  for  review  and 
publication  in  the  Federal  Register  on  a 
semiarmual  schedule. 

9519.26  Criteria. 

The  criteria  established  under  5  U.S.C 
610  et  seq.,  for  the  proponent  of  Army 
regulations  in  the  CFR  is  as  follows — 

(a)  Make  whatever  revisions  and 
corrections  are  necessary  to  remove 
ambiguities,  contradictions,  or 
imperfections  both  of  substance  and 
form. 

(b)  Eliminate  variation  in  closely 
related  procedural  requirements. 

(c)  Ensure  that  any  paperwork  burden 
imposed  by  the  regulations  will  be 
simplified  and  essential  recordkeeping 
requirements  reduced. 

9519.27  GkMeHnea. 

The  proponent  of  each  Army 
regulation  contained  in  the  CFiR  will 
review  and  update  their  regulations(s) 
that  they  have  had  published  in  the 
Federal  Register.  Each  regulation 
proponent  will  designate  a  point  of 
contact  for  each  regulation  and  establish 
a  regulation  review  schedule.  Points  of 
contact  will  also  establish,  in 
conjunction  with  USAPPC,  a  date  for 
inclusion  of  information  for  the 
Semiannual  Agenda  published  by  OMB 
(see  S  519.28).  Points  of  contact  and  the 
regulation  review  schedule  will  be 
forwarded  to  the  Commander,  U.S. 
Army  Publications  and  Printing 
Command,  ATTN:  ASQZ-PI>-SS, 
Alexandria,  VA  22331-0302.  The 
regulation  point  of  contact  will  use  the 
following  factors  of  evaluation  which 
are  in  a  maimer  consistent  with  the 
stated  objectives  of  applicable  statutes. 
These  factors  include — 

(a)  The  continued  need  for  the  rule. 

(b)  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public. 

(c)  The  complexity  of  the  rule. 

(d)  The  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
regulations  and  other  codified  rules, 
including,  to  the  extent  feasible,  those  of 
state  and  local  governments. 

(e)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 


1991 


65396       Fedacal  Registsr  /  VoL  56.  No.  241  /  Monday.  December  16.  1991  /  Rules  and  Regulations 


which  technology,  economic  conditions. 

or  other  factors  have  changed  in  the 
area  affected  by  the  rule. 

§S19.2e    Data  for  Swniannuai  Agenda. 

The  Semiannual  Agenda  is  submitted 
twice  a  year  to  0MB.  To  meet  OMFs 
timetable,  the  required  information  will 
be  submitted  to  this  office  by  the  tenth 
working  day  of  January  and  the  tenth 
workday  of  |uty  each  year.  OMB 
requirements  for  the  semiannual  agenda 
are  listed  in  paragraphs  (a)  through  [h] 
of  this  section. 

(a)  Title  of  regulation. 

(b)  Agency  contact — 

(1)  Name; 

(2)  Tide: 

(3)  Address: 

(4)  Phone  (commercial  number). 

(c)  Effect  on  small  business. 

(d)  L«gal  authority. 

(e)  Abstract  of  regulation. 

(f)  Time  tabte  fm  publicatifm. 

(g)  Cost  of  compliance, 
(h)  Affected  sectioas. 


Appemtix  A  to  Part  519— doaaaiy 
Abbreviations 

CFR— Code  of  Federal  Regulations 
D1SC4— Director  of  Information  Systems  for 

Conunand,  ControL  Conununicationt,  and 

CompHtats 
MACOM— Major  Anny  Conunand 
OFR— Office  of  the  Federal  Regitter 
OMB — Office  of  Mana^ment  and  Budget 
USAPPC — U.S  Anny  Publication*  and 

Printing  Command 
U.S.C.— United  States  Code 

Termi 

Rule— The  wrfaoie  or  a  part  of  any 

Department  of  tlie  Anny  Statement 
(regulation,  circular,  directive,  or  other 
media)  of  general  or  particular  applicability 
and  future  effect,  which  is  designed  to 
implement,  interpret  or  prescribe  law  or 
policy  or  which  descrit>e8  the  organliaWon, 
procedure  or  practice  of  the  Army.  See  5 
U.S.C.  SS1(4). 

Faikfal  Ragiatar  (FR>— A  document 
published  daUy,  Monday  through  Friday 
(except  Federal  holidays),  by  the  Office  of  the 
Federal  Register,  Natioaal  Archives  and 
Reconb  Adminlstratioa  (NARA)  to  inform 
the  pi^c  about  the  regulations  of  the 


executive  branch  and  independent 
administrative  agencies  of  the  U.S. 
Government  The  Fadaral  Ragistar  includes 
Presidential  proclamations.  Executive  Orders. 
Federal  agency  documents  having  general 
applicability  and  legal  effect  or  affecting  the 
public,  and  documents  required  to  be 
published  bv  Act  of  Congress. 

Code  of  Federal  RaguUtkHia  (CFR)— A 
collection  of  books  published  by  NARA         , 
which  contains  a  codification  of  the  general 
and  permanent  rules  published  in  the  Federal 
Register  by  the  executive  departments. 
executive  agencies  and  other  establishments 
of  the  Federal  Government  it  consists  of 
approximately  200  volumes,  divided  into  SO 
titles.  Each  title  represents  a  broad  area  that 
is  subject  to  Federal  regulation.  Army 
documents  are  published  in  Title  32,  Natioaal 
Defenae,  and  in  Title  33,  Navigation  and 
Navigable  Waters.  (The  Fedarml  Ragistar  and 
the  Code  of  Federal  Regulations  must  be  used 
together  to  determine  the  latest  version  of 
any  given  rtJe). 
Kannatfa  L  Dantoo, 

Arwy  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-29686  FUad  12-1»-«1;  8:45  am] 
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executive  branch  and  Independent 
administrative  agencies  of  the  US. 
Government  The  Fedaral  Register  includes 
Presidential  proclamations.  Executive  Orders. 
Federal  agency  documents  having  general 
applicability  and  legal  effect  or  affecting  the 
public,  and  documents  required  to  be 

published  by  Act  of  Congress.    

Code  of  Federal  ReguUtioaa  (CFRH-A 
collection  of  books  published  by  NARA         ^ 
which  contains  a  codification  of  the  general 
and  permanent  rules  published  in  the  Federal 
Register  by  the  executive  departments, 
executive  agencies  and  other  establishments 
of  the  Federal  GovemmenL  It  consists  of 
approximately  200  volumes,  divided  mto  50 
titles.  Each  title  represents  a  broad  area  that 
is  subject  to  Federal  reguiatioo.  Amy 
documents  are  published  in  Title  32,  National 
Defenae,  and  in  Title  33.  Navigation  and 
Navigable  Waters.  (The  Federal  Register  and 
the  Code  of  Federal  Regulations  must  be  used 
together  to  determine  the  latest  version  of 
any  given  rule). 
Konnetfa  L  Draton, 

Anny  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-29686  Filed  U-l»^n;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  Na  247»2;  Amendnwnt  No.  121- 
212] 

Protective  BreattUng  Equipment 

AQENCV:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnOM:  Disposition  of  comments. 

SUMMAMy:  This  document  summarizes 
and  responds  to  comments  received  by 
the  FAA  concerning  the  Protective 
Breathing  Equipment  (PBE)  final  rule 
published  February  15, 1990  (55  FR 
5548).  That  rule  amended  the  PBE 
equipment  regulations  by  making  the 
following  three  changes:  (1)  It  extended 
the  compliance  date  for  installing  PBE 
for  the  use  of  flight  crewmembers  while 
on  flight  deck  duty;  (2)  it  codified  a 
finding  by  the  Administrator  that 
nonpressurized  airplanes  must  be 
equipped  with  PBE  when  operated  in  air 
carrier  service;  and  (3)  it  postponed  the 
date  by  which  operators  of  all-cargo 
airplanes  would  have  to  install  portable 
PBE  for  combating  in-flight  fires. 

AODRESSES:  The  protective  breathing 
equipment  tinal  rule,  amendment  and 
all  comments  may  be  examined  in 
Docket  No.  24792  at  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Rules  Docket,  room  915- 
G,  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  The  Rules 
Docket  is  open  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

FOn  FURTHER  INFORMATION  CONTACT: 
Gary  Davis,  Flight  Standards  Service. 
AFS-240,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3410. 

SUPPt£MENTARY  INFORtlATION: 

The  Amendment 

On  February  15, 1990,  the  FAA 
amended  S  121.337  of  the  Federal 
Aviation  Regulations.  The  amendment 
was  effective  upon  publication,  and 
included  a  comment  period  that  closed 
April  16. 1990. 

Amendment  No.  121-212  amended  the 
regulations  applicable  to  protective 
breathing  equipment  by  making  the 
following  three  changes:  (1)  It  extended 
the  compliance  date  for  the  installation 
of  PBE  units  for  the  use  of  flight 
crewmembers  while  on  flight  deck  duty 
to  |uly  31, 1990;  (2)  it  codified  a  finding 
of  the  Administrator  that  operators  of 
nonpressurized  airplanes  must  install 


PBE  units  for  both  fighting  in-flight  fires 
and  for  the  use  of  fiight  crewmembers 
while  on  flight  deck  duty  and 
established  February  18. 1992.  as  the 
compliance  date  for  the  installation  of 
approved  PBE  on  the  flight  deck  for 
nonpressurized  airplanes;  and  (3)  it 
postponed  until  February  18. 1992,  the 
date  by  which  all-cargo  operators  would 
be  required  to  install  multiple  units  of 
PBE  on  the  flight  deck  for  use  in  Class  E 
cargo  compartments. 

Discussioa  of  the  Comments 

The  FAA  reviewed  all  comments 
submitted  to  the  docket  that  addressed 
the  final  rule  amendment.  Those  five 
comments  and  the  FAA's  responses 
follow. 

Compliance  Date  for  PBE  for  Use  on  the 
Flight  Deck 

Air  Transport  Association  states  that 
the  extension  of  the  compliance  date  to 
July  30. 1990,  satisfies  their  July  27. 1989, 
petition  and  requests  that  the  FAA 
terminate  action  on  the  petition. 

In  its  conunents  ATA  also  advises  the 
FAA  that  the  July  31, 1990,  compliance 
date  may  be  a  problem  for  some  Part  121 
operators  and  that  five  ATA  members 
probably  cannot  meet  that  date. 

The  FAA's  Response 

Following  the  above  comment  by 
letter  dated  June  6, 1990.  ATA  petitioned 
the  FAA  to  further  extend  the  PBE 
compliance  date  for  the  installation  of 
PBE  units  for  the  flight  deck  until 
January  31, 1991.  By  the  end  of  June 
1990.  the  FAA  had  received  eight 
additional  petitions  to  extend  the 
compliance  date.  Like  ATA.  these 
operators  cited  supply  problems  with 
vendors.  Because  the  FAA  determined 
that  this  problem  was  an  industry-wide 
supply  problem  and  that  operators  had 
made  a  good  faith  effort  to  comply,  the 
FAA  determined  that  an  extension  of 
the  comphance  date  was  justified. 
Therefore.  Amendment  No.  121-218.  was 
issued  July  30. 1990,  further  extending 
the  compliance  date  for  the  installation 
of  PBE  units  on  the  flight  deck  for  use  by 
the  flight  crew  until  January  31, 1991. 

PBE  Units  for  Airplanes  With 
Nonpressurized  Cabins 

ALPA  states  in  its  comments  that  it 
concurs  that  the  PBE  requirement  should 
be  for  all  air  carrier  aircraft.  It  further 
states  that  the  compliance  date  should 
be  extended  to  provide  sufficient  time 
for  acquisition  of  appropriate 
equipment. 

The  Regional  Airiine  Association 
(RAA)  states  that  it  had  previously 
requested  reconsideration  of  the 
requirement  for  PBE  equipment  for  the 


flight  deck  of  the  Shorts  SD3-60  aircraft. 
RAA  restates  what  it  believes  to  be  the 
basis  for  reconsideration:  that  the 
aircraft  is  unpressurized;  that  the 
aircraft  was  type-certificated  without  a 
fixed  source  of  breathing  gas  for  flight 
crewmembers;  that  smoke  and  toxic  gas 
can  be  evacuated  from  the  cockpit  using 
procedures  in  the  Flight  Manual;  and 
that  the  SD3-e0  operated  under  Part  121 
has  the  same  cockpit  layout  and 
systems  that  the  SD3-eo  has  that  is 
operated  under  Part  135  without  PBE. 
RAA  comments  that  it  was  disappointed 
to  learn  that  FAA  had  decided  not  to 
accept  RAA's  offer  to  conduct  a  flight 
test  in  the  SD3-60  aircraft  and  that  the 
FAA  had  determined  that  PBE  will  be 
required  to  be  installed  on  the  flight 
deck  of  all  U.S.-registered  SD3-60 
aircraft  RAA  requests  that  it  be  allowed 
until  May  31. 1990.  to  submit  additional 
comments  to  show  that  the  existing 
smoke  evacuation  and  ventilation 
system  is  effective  in  removing  gas  and 
smoke  from  the  cockpit.  RAA  states  that 
it  also  intends  to  show  that  the  added 
weight  down  time,  and  resources 
required  to  install  a  fixed  oxygen  system 
would  not  significantly  increase  safety 
and  would  therefore  not  be  in  the  public 
interest. 

The  FAA  Response 

The  FAA  has  granted  RAA  additional 
time  to  submit  its  comments  and  has  not 
received  this  information. 

The  FAA  has  determined,  for  the 
reasons  stated  in  the  finding,  and 
restated  in  the  preamble  to  Amendment 
No.  121-212,  that  both  categories  of  PBE 
must  be  installed  in  the  SD3-60.  The 
established  compliance  date  of  February 
18, 1992.  is  designed  to  give  certificate 
holders  operating  the  SD3-eo  and  other 
aircraft  ample  time  for  retrofit  of  the 
oxygen  system. 

PBE  for  Use  in  All-Cargo  Aircraft 

ATA  states  that  Amendment  No.  121- 
212  did  not  include  discussion  of  its 
August  14, 1989.  petition  referencing  all- 
cargo  aircraft.  This  petition  asks  that  the 
FAA  delete  requirements  to  install  PBE 
within  the  Class  E  cargo  compartment  or 
to  require  redundant  PBE  to  be  installed 
in  the  cockpit  for  use  in  the  Class  E 
compartments.  ATA  restates  the 
position  of  the  all-cargo  operators  that 
Class  E  compartments  are  generally  not 
accessible.  The  association  believes  that 
it  is  more  desirable  to  locate  units 
outside  accessible  compartments.  ATA 
then  compares  the  PBE  requirement  for 
all-cargo  airplanes  with  Exemption  No. 
5002.  In  that  grant  of  exemption  the  FAA 
agreed  that  it  was  prudent  to  install  fire 
extinguishers  outside  certain  galleys  for 
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flight  deck  of  the  Shorts  SD3-60  aircraft. 
RAA  restates  what  it  believes  to  be  the 
basis  for  reconsideration:  that  the 
aircraft  is  unpressurized;  that  the 
aircraft  was  type-certificated  without  a 
fixed  source  of  breathing  gas  for  flight 
crewmembers;  that  smoke  and  toxic  gas 
can  be  evacuated  from  the  cockpit  using 
procedures  in  the  Flight  Manual;  and 
that  the  SD3-60  operated  under  Part  121 
has  the  same  cockpit  layout  and 
systems  that  the  SD3-60  has  that  is 
operated  under  Part  135  without  PBE. 
RAA  conunents  that  it  was  disappointed 
to  learn  that  FAA  had  decided  not  to 
accept  RAA's  offer  to  conduct  a  flight 
test  in  the  SD3-60  aircraft  and  that  the 
FAA  had  determined  that  PBE  will  be 
required  to  be  installed  on  the  flight 
deck  of  all  U.S.-registered  SD3-60 
aircraft  RAA  requests  that  it  be  allowed 
tuitil  May  31. 1990.  to  submit  additional 
comments  to  show  that  the  existing 
smoke  evacuation  and  ventilation 
system  is  effective  in  removing  gas  and 
smoke  from  the  cockpit.  RAA  states  that 
it  also  intends  to  show  that  the  added 
weight,  down  time,  and  resources 
required  to  install  a  fixed  oxygen  system 
would  not  significantly  increase  safety 
and  would  therefore  not  be  in  the  public 
interest. 

The  FAA  Response 

The  FAA  has  granted  RAA  additional 
time  to  submit  its  conunents  and  has  not 
received  this  information. 

The  FAA  has  determined,  for  the 
reasons  stated  in  the  finding,  and 
restated  in  the  preamble  to  Amendment 
No.  121-212.  that  both  categories  of  PBE 
must  be  installed  in  the  SD3-60.  The 
established  compliance  date  of  February 
18, 1992.  is  designed  to  give  certificate 
holders  operating  the  SD3-60  and  other 
aircraft  ample  time  for  retrofit  of  the 
oxygen  system. 

PBE  for  Use  in  All-Cargo  Aircraft 

ATA  states  that  Amendment  No.  121- 
212  did  not  include  discussion  of  its 
August  14, 1989,  petition  referencing  all- 
cargo  aircraft.  This  petition  asks  that  the 
FAA  delete  requirements  to  install  PBE 
within  the  Class  E  cargo  compartment  or 
to  require  redund&ht  PBE  to  be  installed 
in  the  cockpit  for  use  in  the  Class  E 
compartments.  ATA  restates  the 
position  of  the  all-cargo  operators  that 
Class  E  compartments  are  generally  not 
accessible.  The  association  believes  that 
it  is  more  desirable  to  locate  units 
outside  accessible  compartments.  ATA 
then  compares  the  PBE  requirement  for 
all-cargo  airplanes  with  Exemption  No. 
5002.  bi  that  grant  of  exemption  the  FAA 
agreed  that  it  was  prudent  to  install  fire 
extinguishers  outside  certain  galleys  for 


use  in  those  galleys.  ATA  also  notes 
that  in  that  grant  the  FAA  did  not 
require  redundant  fire  extinguishers  and 
that  this  precedent  was  discussed  in  its 
petition.  ATA  agrees  with  the  FAA's 
statement  that  "The  FAA  may 
determine  that  the  requirement  for 
multiple  PBE  units  on-board  all-cargo 
airplanes  is  unnecessary,"  but  also 
states  that  it  would  have  preferred  a 
decision  that  would  have  granted  its 
petition.  ATA  requests  that  the  FAA 
take  action  on  its  petition  for  exemption 
and  not  go  forward  with  any  rulemaking 
action. 

The  FAA  Response 

ATA  correctly  states  that  in 
Amendment  No.  121-212  the  FAA  did 
not  refer  to  the  August  14, 1989.  petition 
submitted  by  ATA  to  delete  the 
requirement  for  multiple  portable  PBE 
units  for  use  in  all-cargo  aircraft.  The 
FAA  did.  however,  include  in  that 
amendment  a  lengthy  discussicHi  of  the 
arguments  presented  by  five  all-cargo 
operators  which  were  die  essence  of  the 
ATA  petition. 

In  Amendment  No.  121-193  [June  3, 
1987;  52  FR  20954],  the  FAA  stated  that 
the  portable  PBE  unit  may  be  located 
outside  of  the  Class  E  cargo 
compartments  rather  than  within  the 
cargo  compartment  as  long  as  it  is 
"easily  assessible  for  use  in  these 
areas."  However,  the  FAA  also 
determined  that  the  language  of  the 
current  rule  "one  for  use  in  each  A,  B, 
and  E  cargo  compartment .  .  ."  would  in 
some  cases  require  multiple  units.  It  is 
precisely  because  the  FAA  believes  that 
this  issue  deserves  further 
reconsideration  that  the  requirement 


was  postponed  for  2  years.  As  all-cargo 
operators  constitute  a  general  class  of 
operator,  the  exemption  that  ATA 
requests  is  inappropriate.  Rather,  in 
order  to  change  the  requirement  the 
FAA  must  propose  an  alternative 
requirement  through  the  rulemaking 
process.  In  order  to  allow  sufficient  time 
to  research  the  all-cargo  situation,  allow 
time  for  comment  on  a  proposal,  and 
then  issue  a  final  rule,  the  FAA 
determined  that  a  2-year  extension  is 
appropriate. 

General  Comments  Concerning  AU- 
Cargo  Aircraft 

Mid-Pacific  Air  Corporation  fMid- 
Pacific]  states  that  it  operates  the  Nihon 
YS-llA  aircraft  with  a  crew  of  two  and 
that  its  crews  are  trained  not  to  leave 
the  cockpit  during  flight.  Mid-Pacific 
states  that  it  has  one  portable  PBE  unit 
in  the  cockpit  for  a  crewmember  to  use 
in  case  of  fire  since  at  no  time  would 
more  than  one  crewmember  be  fighting 
a  fire.  Mid-Pacific  beheves  that  the 
number  of  PBE  units  required  to  be  on 
an  aircraft  may  depend  on  how  many 
crewmembers  can  leave  the  cockpit  in 
case  of  a  fire  in  the  cargo  area. 

Airborne  Express  (AirbomeJ 
comments  that  Class  E  compartments 
usually  have  limited  access,  and  that 
even  though  a  person  can  enter  a  Class 
E  compartment  it  may  be  impossible  to 
gain  access  to  the  container  in  which  the 
fire  is  located.  Airborne  also  states  that 
crewmembers  on  aircraft  with  only  two 
required  crewmembers  would  not  be 
able  to  combat  an  in-flight  fire  without 
endangering  the  operation  of  the 
aircraft.  AiHiome  believes  that  if  a 
crewmember  needs  to  investigate  an  on- 


board fire,  the  one  portable  PBE  unit 
required  for  the  fli^t  deck  would  be 
sufficient.  Therefore,  another  portable 
raE  unit  would  be  redundant. 

The  Airline  Pilots  Association  (ALPA) 
states  that  for  all-cargo  aircraft,  the  PBE 
units  should  be  portable  so  that  the 
crew  is  not  limited  in  its  options  in 
coping  with  a  fire.  ALPA's  reasoning  is 
that  while  the  crew  nonnally  would 
remain  in  their  seats,  there  may  be 
situations  where  one  of  them  should  exit 
the  flight  deck  to  examine  a  fire.  ALPA 
also  states  that  PBE  for  all-cargo 
airplanes  should  be  in  place  by  January 
1. 1991.  because  purchase  and 
installation  of  equipment  for  cargo 
compartments  should  not  be  more 
difficult  than  complying  with  the  PBE 
requirement  for  the  cabin.  ALPA 
requests  that  the  FAA  decrease  the  2- 
year  compliance  period. 

The  FAA's  Response 

The  FAA  appreciates  the  comments  of 
Mid-Pacific.  Airborne  Express,  and 
ALPA.  These  comments  will  be  given 
further  consideration  in  future 
rulemaking  efforts.  However,  to  give  the 
FAA  sufficient  time  to  review  the  PBE 
requirements  for  all-cargo  airplanes  and 
to  issue  an  NPRM  if  it  is  determined  that 
the  rule  must  be  amended,  the  FAA 
declines  to  adopt  ALPA's  suggestion  to 
decrease  the  2-year  compUance  period. 

Issued  in  Washington.  DC  on  December  9. 
1991. 

William  |.  White, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc  91-29913  Filed  12-13-91;  8  45  amj 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

December  1. 1991. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 


This  report  gives  the  status,  as  of 
December  1. 1891,  of  seven  defenab 
contained  in  the  first  special  message 
for  FY  1992.  This  message  was 
transmitted  to  Congress  on  Seplanber 
30,1991. 

ResdssioDs 

As  of  the  date  of  this  report,  ao 
rescission  proposals  are  pending  b^iofe 
the  Congress. 

Deferrals  (Table  A  and  Attachnasi  A) 

As  of  December  1, 1991,  $806jB  milBoa 
in  budget  authority  was  being  defatred 
from  obligation.  Attachment  A  i 


tibe  history  and  status  of  each  deferral 
r^orted  during  FY  1992. 

I«fiiiiiiiiliiiii  From  Special  Message 

The  special  message  containing 
iybrmation  on  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
bdow: 

SB  FR  50620,  Monday,  October  7, 1991. 
Bchard  Darman, 
Daector. 
■uata  CODE  S110-01-M 
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TABLE  A 

STATUS  OF  FY  1*92  DEFERSALS 

Amounts 

(In  Billions 

of  dollars^ 

Deferrals  proposed  by  the  President 1,817.0 

Routine  Executive  releases  through  December  1,  1991  -1,010.4 
Overturned  by  the  Congress -— > 

Currently  before  the  Congress ••••     806.6 


Attachment 


\ 


ATTACHMENT /l| 
Status  of  FY  1992  Deferrals  -  As  of  December  1 .  1991 
(Amounts  in  ttiousands  of  dollars) 


Amounts  Transmitted 


Releases(-) 


Amount 


AoencWBureau/Account 


Cumulative  Gongres-  Congres-  Cumulative    Deferred 
Deferral     Original    Subsequent    Date  of       0MB/       sionalty      sional       Adjust-         as  of 
Number     Request    Change  (•»)  Message     Agency     Required    Action      monts(«)      12-1-91 


FUNDS  APPROPRIATED  TO 
THE  PRESIDENT 

International  Security  Assistance 
Economic  support  fund 

Agency  for  Intemationai  Development 
International  dteaster  assistance, 
Executive 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cooperative  work 

DEPARTMENT  OF  DEFENSE  -  CIVIL 

WildHfe  Conservation,  Military 
Reservations 
WHdNfe  conservation,  Defense 


D92-1  244,777 


D92-2  40,704 


09-30-91 


09-30-91 


244.777 


40,704 


D92-3         482,378 


09-^30-91 


482.378 


D92-4 


1,416 


09-30-91 


1.416 


3. 


!? 

3 

r 
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ATTACHMENT  A 
Status  of  FY  1992  Deferrals  -  As  of  December  1, 1991 
(Amounts  in  thousands  of  dollars) 


Amounts  Transmitted 


Reiea8es(-) 


Amount 


AoencY/Bureau/Account 


Cumulative  Congres-  Congres-  Cumulative    Deferred 

Deferral     Original    Subsequent   Date  of       0MB/       sionally      sional       Adjust-         as  of 
Number    Request    Change  (-i-)  Message     Agency    Required    Action      ments(-f)     12-1-91 


I 
I 


< 

is 

z 

o 


I 

a 

(D 

s 

I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Security  Administration 
Limitation  on  administrative 
expenses 


D92-5 


7.317 


09-30-91 


7.317 


DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive... 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Facilities  and  equipment  (Airport  and 
airway  trust  fund) 


D92-6  30.053 


09-30-91 


30.053 


D92-7      1.010.375 


09-30-91  1.010.375 


TOTAL.  DEFERRALS. 


1,817.020 


[FR  Doc  91-30019  FUed  12-13-91;  &-45  am] 
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The  President 


Presidential  Documents 


Proclamation  6391  of  December  12,  1991 
Wright  Brothers  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

They  were  quiet  men  of  modest  means,  but  in  an  extraordinary  display  of 
talent,  imagination,  and  teamwork,  Orville  and  Wilbur  Wright  changed  the 
world.  Less  than  a  centiiry  ago,  on  December  17,  1903,  these  enterprising 
brothers  launched  the  age  of  aviation  with  the  first  controlled,  manned  flight 
in  a  heavier-than-air,  mechanically  propelled  airplane.  Although  their  hand- 
crafted "Flyer"  covered  just  120  feet  on  its  maiden  voyage  over  the  windswept 
beach  near  Kitty  Hawk,  North  Carolina,  the  Wright  brothers  helped  lead 
mankind  on  a  great  journey  of  discovery  and  progress  that  continues  to  this 
day. 

?  Given  the  routine  nature  of  air  travel  today — as  well  as  the  increasing 
frequency  of  shuttle  missions  and  other  forms  of  spaceflight — it  can  be 
difficult  for  us  to  fathom  just  how  remarkable  the  work  of  the  Wright  brothers 
was.  When  they  began  to  experiment  with  airplane  models  and  wind  tunnels 
at  their  small  workshop  in  Dayton,  Ohio,  many  people  believed  that  human 
flight  would  never  be  possible.  At  that  time,  even  the  automobile  had  not  yet 
appeared  on  the  American  scene.  Defying  the  skeptics,  Orville  and  Wilbur 
Wright  persevered  through  months  of  careful  study,  calculation,  and  design. 

Indeed,  long  before  they  began  constructing  their  first  flying  machine,  the 
Wrights  immersed  themselves  in  the  study  of  existing  texts  and  papers  on 
fundamental  aerodynamics.  They  also  conducted  exhaustive  research,  moving 
far  beyond  previously  accepted  data  and  theories,  many  of  which  had  proved 
to  be  imreUable.  The  Wrights'  achievement  of  three-axis  control  in  flight, 
inspired  by  watching  birds  of  the  air,  laid  the  foundation  for  their  success  at 
Kitty  Hawk  and  for  the  future  development  of  all  aviation. 

More  than  a  tribute  to  their  mechanical  acumen  and  collective  genius,  the 
Wright  brothers'  triumph  at  Kitty  Hawk  stands  as  a  shining  example  of  the 
power  of  intellect  and  determination  over  seemingly  insurmountable  odds.  It 
is  an  example  we  do  well  to  remember.  Today  many  frontiers  still  stand 
before  us.  Every  problem  and  question  we  face,  both  as  individuals  and  as  a 
Nation,  represents  new  challenges  and  opportunities.  Like  Orville  and  Wilbur 
Wright  and  like  all  those  Americans  who  have  used  their  freedom,  resources, 
and  skill  to  reach  high  goals,  we,  too,  can  rise  on  the  wings  of  industry  and 
learning. 

The  Congress,  by  a  joint  resolution  approved  December  17, 1963  [77  Stat.  402; 
36  U.S.C.  169),  has  designated  the  17th  day  of  December  of  each  year  as 
"Wright  Brothers  Day"  and  requested  the  President  to  issue  annually  a 
proclamation  commemorating  this  day. 


tB41>     Federal  Regfater  /  Vol.  56>  No.  241  /  Monday,  Etecember  16.  1991  /  Presidential  Documents 

NOW.  THEREFORE.  I.  (XCH(GE  BUSH.  President  of  the  United  States  oS 
America,  do  hereby  proclaim  December  17,  1991,  as  Wright  Brothers  Day.  I 
invite  all  Americans  to  observe  that  day  with  appropriate  programs,  ceremo- 
nies, and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
December,  in  the  year  of  onr  Lord  nineteen  hundred  and  ninety-one,  and  oi  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  sixteenth. 
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GBCmCE  BUSH.  President  of  the  United  States  of 
claim  December  17,  1991,  as  Wright  Brothers  Day.  I 
>bserve  that  day  with  appropriate  programs,  ceremo- 

P,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
our  Lord  nineteen  hundred  and  ninety-one,  and  (tf  the 
ted  States  of  America  the  two  hundred  and  sixteenth. 
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Memorandum  of  December  12, 1981 

Delegation  of  Authority  Under  Section  1206(b)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1968 


Memorandum  for  the  United  States  Trade  Representative 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  including  section  301  of  title  3  of  the  United  States  Code  and  the 
Omnibus  Trade  and  Competitiveness  Act  of  1988  (Public  Law  100-418)  ("the 
Act"),  you  are  hereby  delegated  the  functions  vested  in  me  by  section  1206(b) 
of  the  Act  (19  U.S.C.  3006(b)),  to  submit  to  the  Committee  on  Ways  and  Means 
of  the  House  of  Representatives  and  the  Committee  on  Finance  of  the  Senate 
reports  that  set  forth  proposed  modifications  to  the  Harmonized  Tariff  Sched- 
ule and  the  reasons  therefor. 

The  President  shall  retain  the  authority  under  section  1206  of  the  Act  to 
proclaim  modifications  to  the  Harmonized  Tariff  Schedule  after  the  layover 
period  specified  in  section  1206(b)  has  expired. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(FR  Doc.  91-30222 
Piled  U-13-91:  3J0  pm) 
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UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wt>ich 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641   The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  US  Govemmerrt 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

HJR.  690/Pub.  L  102-211 
To  authorize  the  National  Park 
Service  to  acquire  and 
manage  ttte  Mary  McLeod 
Bethune  Council  House 
National  Historic  Site.  ar>d  for 
other  purposes.  (Dec.  11, 
1991;  105  Stat.  1652:  3 
pages)    Price:  Si  .00 
H.R.  794/Pub.  L  102-212 
To  e8tat>llsh  the  Silvio  O. 
Conte  National  Fish  and 
Wildlife  Refuge  along  the 
Connecticut  River,  and  for 
otf^er  purposes.  (Dec.  11. 
1991:  105  Stat.  1655;  7 
pages)    Price:  $1.00 
HJH.  948/Pub.  L  102-213 
To  designate  tfie  United 
States  courthouse  located  at 
120  North  Henry  Street  in 
Madison,  Wisconsin,  as  the 
"Robert  W.  Kastenmeier 
United  States  Courthouse". 
(Dec.  11,  1991;  105  Stat 
1662;  1  page)    Price:  $1.00 
HR.  1099/PiJb.  L.  102-214 
Lamprey  River  Study  Act  of 
1991.  (Dec.  11,  1991;  105 
Stat  1663;  1  page)    Price: 
$1.00 

HJR.  3012/Pub.  L.  102-215 
White  Clay  Creek  Study  Act 
(Dec.  11.  1991;  105  Stat 
1664;  2  pages)    Price:  $1.00 


HJL  3169/Piib.  L  102-216 

To  lengtf>en  from  five  to 
seven  years  tt>e  expratioo 
period  applicable  to  legniative 
authonty  relating  to 
construction  of 
commemorative  worto  on 
Federal  land  m  the  District  of 
CoiumtMi  and  rts  environs. 
(Dec.  11,  1991;  105  Stat 
1666;  1  page)    Pnce:  $1.00 
KR.  3245/Pub.  L  102-217 
Chattahoochee  National 
Forest  Protection  Act  of  1991. 
(Dec.  11.  1991;  105  Stat 
1667;  4  pages)    Price:  $1.00 

HJK.  3327/Pub.  L  102-218 

To  amend  title  38,  United 
States  Code,  to  provide  for 
the  designation  of  an 
Assistant  Secretary  of  the 
Department  of  Veterans 
Affairs  as  the  Chief  Minority 
Affairs  Officer  of  the 
Department  (Dec.  11,  1991; 
105  Stat  1671;  2  pages) 
Price:  $1.00 

HJL  3387/Pub.  L  102-219 
To  amend  the  Pennsylvania 
Avenue  Development 
Corporation  Act  of  1972  to 
autfKKize  appropriations  for 
implementation  of  the 
development  plan  for 
Pennsytvania  Avenue  twtwoen 
the  Caprtoi  and  the  White 
House,  and  for  other 
purposes.  (Dec.  11.  1991;  105 
Stat  1673;  1  page)    Price: 
$1.00 

HJL  3604/Pub.  L  102-220 
Greer  Spnng  Acquisition  and 
Protection  Act  of  1991.  (Dec 
11.  1991;  105  Stat  1674;  2 
pages)    Price:  $1.00 
H.R.  3932/Piib.  L.  102-221 
To  improve  the  operational 
efficiency  of  the  James 
Madtson  Memorial  Fellowship 
Foundation,  and  for  other 
purposes.  (Dec.  11,  1991;  105 
Stat  1676;  1  page)    Price: 
$1.00 

S.  20S0/Pub.  L.  102-222 
To  ensure  that  the  ceiling 
established  with  respect  to 
health  education  assistance 
loans  does  not  fxohibrt  ttie 
provision  of  Federal  loan 
insurance  to  new  and  previous 
borrowers  under  such  loan 
program,  and  for  ott)er 
purposes.  (Dec.  11.  1991;  105 
Stat  1677;  1  page)    Prica: 
$1.00 

8.  2096/Plil>.  L  102-223 
To  authorize  tt>e  President  to 
appoint  Ma»of  General  Jerry 
Ralp^i  Curry  to  the  Office  of 
Administrator  of  tf>e  Federal 
Aviation  Administration.  (Dec. 
11.  1991;  106  Stat  1678;  2 
B)    Price:  $1.00 


) 


ftJ. 

224 

To  recognize  contribuMona 

Federal  civMan  emptoyaas 

providad  during  the  attack  on 

Pa«1  Hwbor  and  during  Wortd 

Warn  (Dec.  11.  1991;  105 

Stat  1680:  2  psgaa)    Prica: 

$1.00 
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CFR  CHECKLIST 


TW* 


Stodi  NumlMf 


Price       nt  vision  Dsto 


TNs  Checklist,  prepared  by  the  Office  of  ttw  Federai  Register,  is 

pot)lrsh«)  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numtjers.  pnces,  and  revisKjn  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  »sued  sir^ce  last 

week  and  which  s  now  avMlatoie  lor  sale  at  the  Goverrvner^  Pmtina 

Office. 

A  checklist  o4  currertt  CFR  vokimes  compriaing  a  ootnpMe  CFR  sei 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectons 
Affected),  wh»ch  is  revised  monthly. 

The  annual  rate  for  sut>scnption  to  aH  revised  vokimes  is  S820.00 

doofiestic.  $155.00  addltiomi  for  foreign  maiing. 

Mail  orders  to  ttw  Superintendent  of  Documents,  Atta-  New  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  AM  orders  must  be 

accompanied  by  remittance  (ctieck.  rryjney  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card)  Charge  orders  may  be  teiephorted  to 

the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  7«3-32M  from 

8:00  am.  to  4:00  p  m  eastern  time,  or  FAX  your  charge  orders  to 

(202)  51^223^. 

TMa  StoGkNwmber 


1,  2  (2  RM«rv«d) (869-013-00001-1) $12.00 

9  (i9t0  ConipiMtion  and 

101) (8*9-013-00002-1) 14.00 


100  I 


4 (8*9-013-00003-0) 15.00 

5  Parts: 

l-*99 (8*9-013-00004-8) 17.00 

700-1199 (8*9-013-00005-*) 13.00 

1200-Cnd,  6  (6  R«arv«i)   (8*9-0 13-0000*-4) 18.00 

TPwte: 

©-26 (8*9-013-00007-2) 15.00 

27-45 (8*9-013-00008-1) 12.00 

46-51 „.„ (869-013-00009-9) 17.00 

$i - (8*9-013-00010-2) 24.00 

53-209 „ (8*9-013-00011-1).. ....  18.00 

210-299 (869-013-00012-9) 24.00 

300-399 (8*9-013-00013-7) 12.00 

400-*99 (8*9-013-00014-5)-..-.  20.00 

700-899 „ (8*9-013-00015-3) 19.00 

900-999 (8*9-013-00016-1) 28.00 

1000-1059 (8*9-013-00017-0) 17.00 

1060-1119 (869-013-00018-8) 12.00 

1 120-1 199 (869-013-00019-6)....-.  10.00 

1200-1499 (869-013-0002O-O) 18.00 

1500-1899 (869-013-00021-8) -  12.00 

1900-1939 (869-013-00022-6) 11.00 

1940-1949 (869-013-00023-4)..-...  22  00 

1950-1999 (869-013-00024-2) 25.00 

2000-W -. (869-013-00025-1) 10.00 

• (869-013-00026-9) 14.00 

•  PWtK 

1-199 (869-013-00027-7) 21.00 

MO-End (869-013-00028-5) 18.00 

10  Parts: 

0-50 (869-013-00029-3) 21.00 

51-199 „- (869-O13-O0O3O-7) 17.00 

200-399 (869-013-00031-5) 13.00 

400-499 (869-013-00032-3) 20.00 

500-«sd ™ (869-013-00033-1). 27.00 

11 (869-013-00034-0).. 

12  Parts: 

l-W (869-013-00035-8).. 

200-219 -. (869-013-00036-6).. 

220-299 (869-013-00037-4).. 

30O-499 (869-013-00038-2).. 

500-599 (869-013-00039-1).. 

*00-6id - (869-013-00040-4).. 

13 — (869-013-00041-2)- 


)m.  1,  1991 
Jm.  1,  1991 

tm.  1,  mi 

Jim.  1,  1991 
Jon.  1,  1991 
km.  1.  1991 


1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 


Jon 
Jm. 
km 
km 
km 
km 
km 
Jon 


Jon 


1,  1991 

1,  1991 
1.  1991 


)m.  1. 

mi 

IM.  1. 

mi 

*km.  1. 

1987 

Jot.  1, 

1991 

Jot.  1, 

1991 

Jot.  1. 

1991 

Jot.  1. 

1991 

Joa.  1. 

1991 

Jai.1, 

1991 

Jo*.  1. 

1991 

Jot.1, 

1991 

Jot.  1. 

1991 

12.00 

13.00 
12.00 
21.00 
17.00 
17.00 
19.00 

24.00         Jot.  1,  1991 


141 

1-59 

60-139.- 
140-199. 
200-1199.. 
1200-Ciid. 

15  Parts: 

0-299 

300-799. 
800-M- 

1«l 
0-149. 
150-999- 
1000-M. 


171 

1-199 

200-239. 
240-bti.. 

18  Parts 

1-149..-. 
150-279. 
280-399. 
400-&d.. 


18 

i-m.„ 

200-M 


201 
1-399. 
400-499. 
SOO-M- 


21 

1-99. 
100-169. 

170-199 

200-299  

300-499  

500-599 ..-.. 
600-799 .— . 
800-1299..... 
1300-End.._. 

22  Parts: 

1-299 

300-lnd 

23 _. 

24  Parts: 

0-199 

200-499  

500-699- 
700-1699- 
1700-{nd- 

25 

26  Paris: 

it  1.0-1-1.60 

Si  1.61-1.169 

ii  1.170-tJOO._ 
ii  1.301-1.400  .>. 
ii  1.4O1-1J00..~ 
ii  1.501-1.640  — 
ii  1.641-1.850.™ 
ii  1.851-1.907.— 
ii  1.906-1.1000.- 
ii  1.1001-1.1400- 

ii  1.1401-<Rd 

2-29 

30-39 

40-49 

50-299 

300-499  

500-599 _-. 


(869-013-00042-1) 25.00 

.  (869-013-00043-9) 21.00 

.(869-013-00044-7) 10.00 

.  (869-013-00045-5) 30.00 

.  (869-013-00046-3) 13.00 

.  (869-O13-00047-1).. ....  12.00 

.  (869-013-00048-0) 22.00 

.  (869-013-00049-8) 15.00 

.(869-013-00050-1) 5.50 

(869-013-00051-0) 14.00 

,  (869-013-00052-8) 19.00 

.  (869-013-00054-4) 15.00 

.  (869-013-00055-2) 16.00 

.  (869-013-00056-1) 23.00 

,  (869-013-00057-9) 15.00 

,  (869-013-00058-7) 15.00 

,  (869-013-00059-5) 13.00 

.  (869-0 13-O006O-9) 9.00 

.  (869-013-00061-7) 28.00 

(869-013-00063-5) 9.50 

.  (869-013-00063-3) 16.00 

.  (869-013-00064-1). 25.00 

,(869-013-00065-0) 21.00 

.(869-013-00066-8) 12.00 

.  (869-013-00067-6) 13.00 

.  (869-013-00068-4) 17.00 

.  (869-013-00069-2) 5.50 

,  (869-013-00070-6) 28.00 

.  (869-013-00071-4) 20.10 

.  (869-013-00072-3) 7.00 

.  (869-013-00073-1) 18.00 

.  (869-013-00074-9) 7.50 

.  (869-013-00075-7) 25.00 

.  (869-013-00076-5) 18.00 

.  (869-013-00077-J) 17.00 

.  (869-013-00078-1) 25.00 

.  (869-013-00079-0) 27.00 

.  (869-013-00080-3) 13.00 

.  (869-013-00081-1) 26.00 

.  (869-013-00082-0) 13.00 

.  (869-013-00083-8)- 25.00 

..(869-O13-00084-6) 17.00 

-(869-013-00085-4) 28.00 

-(869-013-00086-2) 18.00 

-(869-013-00087-1) 17.00 

..(869-013-00088-9) 30.00 

-(869-013-00089-7) 16.00 

-(869-013-00090-1) POO 

..(869-013-00091-9) 20.00 

-(869-013-00092-7) 23.00 

..(869-013-00093-5) 18.00 

-(869-013-00094-3) 34.00 

.  (869-013-00095-1) 31.00 

.  (869-013-00096-0) 14.00 

.(869-013-00097-8) 11.00 

.  (869-013-00098-6) 15.00 

.  (869-013-00099-4) 17.00 

.  (8«f9-O13-0010O-l) 6.00 


Jot.  1.  1991 

Jn.  1.  1991 

Jot.  1,  mi 

Jot.  1.  mi 

Jot.  1.  mi 

Jaa.  1.  W91 

km.  1.  1991 

Jot.  1.  mi 

Jan.  1,  1991 

Jot.  1.  1991 

km.  1.  mi 

V.  1.  1991 

Apr.  1,  1991 

Apr.  1.  1991 

V  1.  1991 

Apr.  1.  1991 

Apr.  1.  1991 

Apr  1.  1991 

Apr.  1.  mi 

Apr.  1.  1991 

Apr.  1.  mi 

Apr.  1.  1991 

Apr.  1.  1991 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apt. 


1,  mi 

1.  1991 

1,  mi 
1.  mi 
1,  mi 

1,  1991 
T,  1991 
1  1991 
1.  mi 


Apr.  1.  1991 
Apr.  1.  mi 

Apr.  1,  1991 


Apr. 

Apr. 

Apr. 

•Apr. 


Apr. 
Apr. 


Apr. 
Apr. 
•Apr 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,  1991 
1,  1991 

1,  mi 

1,  1991 
1,  1990 

I.  mi 

1,  1991 

1,  mi 

1,  1991 

1,  mi 
1,  mi 

1,  1991 

1,  mo 

1,  1991 
1.  1991 
1,1990 
1,  199' 
1,  1991 
1,  1991 
1,  1991 
1,  1991 

1,  mi 

1,  1990 
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141 

1-59 

10-139 

140-199  .._ 
100-1199.. 

laoo-M... 

15  Part*: 

►-299 

tOO-799.... 
K>0-M-„. 

lePartK 

►-149 

150-999  ._. 
OOO-M... 

l7Part»: 

-199. 
100-239 .... 
!40-arf...- 

ISPwtS: 

-149 

50-279. 
80-399. 
OO-fnd.. 


ISPwrtK 
-199 

no-M..._ 

lOPartK 

-399 

00-499.... 
OO-W 


-99. 
00-lW.„ 
70-199... 
00-299 .._ 
00-499  ..„ 
00-599 .._ 
00-799 .... 
00-1299... 
300-End... 

!2Pwt«: 

-299.... 
0&4iid. 


4  Parts: 

^199 

00-499 .... 
00-699 .... 
00-1699.„ 
700-fMi„ 


«l 

S  1.0-1-1.60.. 

S  1-61-1. 1M 

i  i.iro-ijoo..-. 

S  1.301-1.400 

S  1.401-1^00 

t  1.501-1.640  ..„ 

i  1641-1.850 

i  1.851-1.907..... 
i  1.906-1.1000... 
9  1.1001-1.1400.. 

S  1.1401-iiid 

-29 

0-39 

0-49 

0-299 

00-499 

00-599 „„. 


.(8*9-0 13-00042-1) 25.00 

.(869-013-00043-9) 2100 

(869-013-00044-7) 10.00 

.(869-013-00045-5) 20.00 

.  (869-013-00046-3) 13.00 

.  (869-013-00047-1).......  12.00 

.  (869-013-00048-0) 22.00 

.  (869-013-00049-8) 15.00 

(869-013-00050-1) S.SO 

(869-013-00051-0) 14.00 

.  (869-013-00052-8). 19.00 

.  (869-013-00054-4) 15.00 

.  (869-013-00055-2) 16.00 

.  (869-013-00056-1) 23.00 

.  (869-013-00QS7-9) 15.00 

.  (869-013-00058-7) 15.00 

.(869-0 13-00059-5) 13.00 

.  (869-O13-O006O-9). 9.00 

(869-013-00061-7) 28.00 

.  (869-013-00063-5) 9.50 

.  (869-013-00063-3) 16.00 

.(869-013-00064-1)....„.  25.00 

.  (869-0)3-00065-0) 21.00 

.  (869-013-00066-8) 12.00 

.  (869-013-00067-6) 13.00 

(869-013-00068-4) 17.00 

„  (869-013-00069-2) 5.50 

..  (869-013-00070-6) 28.00 

_  (869-013-00071-4) 20.00 

..  (869-013-00072-2) 7.00 

..  (869-013-00073-1) 18.00 

..  (869-013-00074-9) 7.50 

..(869-O13-00O75-7) 25.00 

..  (869-013-00076-5) 18.00 

.  (869-013-00077-3) 17.00 

.  (869-013-00078-1) 25.00 

,.(869-013-00079-0) 27.00 

..(869-013-00080-3) 13.00 

..(869-013-00081-1) 26.00 

.  (869-013-00082-0) 13.00 

.  (869-013-00083-8).. 25.00 

..(869-013-00084-6) 17.00 

..(869-013-00085-4) 28.00 

..(869-013-00086-2) 18.00 

..(869-013-00067-1) 17.00 

..(869-013-00088-9) 30.00 

..(869-013-00089-7) 16.00 

..(869-013-00090-1) nOO 

..(869-013-00091-9) 20.00 

..(869-013-00092-7) 22.00 

..(869-013-00093-5) 18.00 

..(869-013-00094-3) 24.00 

.  (869-013-00095-1) 21.00 

.  (869-013-00096-0) M.OO 

.(869-013-00097-8) 11.00 

.  (869-013-00096-6) 15.00 

.  (869-013-00099-4)..„...  17.00 

.  (8«f9-O13-O0100-l) 6.00 


Jm.  1.  1991 
Jan.  1.  1991 
Jon.  1.  1991 
Jon.  1.  1991 
Jot.  1.  1991 

Jm.  1,  )«91 
km.  1.  1991 
Jon.  1,  1991 

km.  1.  1991 
Jon.  1,  T991 
km.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 


Apr. 
Apr. 
Apr. 

V- 
Apr. 
Ap.. 
Apr. 


1,  1991 
1.  1991 
1.  1991 
1,  1991 
1,  1991 
1,  1991 
T,  1991 
1  1991 
1.  19V 1 


Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1,  1991 


Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
•  Apr.  1,  1990 

Apr.  1.  mi 


Apr. 

Apr. 

Apr. 

Apr. 
»Apr. 

Apr. 

Apr. 
•Apr 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 
•Apr. 


1,  1991 
1,  1991 
1,  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1990 
I,  1991 
1.  1991 
1.1990 
1,  199' 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1990 
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TWa 


fttock  NufniMf 


600-End _ (869-013-00101-0) 6. 

27  Parts: 

1-199 (869-013-00102-8) 29.00 

200-End „.„ (869-013-00103-6) 11.00 

2t (869-013-00104-4) 28.00 

20  Parts: 

0-99 (869-013-00105-2) 18.00 

100-499 „ (869-013-00106-1) 7.50 

500-899 (869-O13-O0107-9) 27.00 

900-1899 (869-013-00108-7) 12.00 

1900-1910  (SS  1901.1  to 

1910.999) (869-013-00109-5) 24.00 

1910  (SS  1910.100010 

and) (869-013-00110-9) 14.00 

1911-1925 (869-013-00111-7) 9.00 

1926 (869-013-001 12-5) 12.00 

1927-tnd (869-013-00113-3) 25.00 

30  Parts: 

1-199 (869-013-00114-1) 22.00 

200-699 _ (869-013-00115-0) 15.00 

700-End (869-013-001 16-8) 21.00 

31  Parts: 

0-199 (869-013-00117-6).. 

200-tnd (869-013-00118-4).. 


Apr.  1,  1991 


15.00 
20.00 


Apr.  1,  1991 
Apr.  1,  1991 

Juty  1.  1991 

July  1,  1991 
Juty  1,  1991 
July  1,  1991 
Juty  1,  1991 

Juty  1,  1991 

Juty  1,  1991 

•Juty  1,  1989 

July  1,  1991 

July  1.  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

Jaiy  1.  1991 
Juty  1,  1991 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  U W.OO 

1-39,  Vol.  M 18.00 

1-189 (869-013-001 19-2) 25.00 

190-399 (869-013-00120-6) 29.00 

400-629  ...: (869-013-00121-4) 26.00 

630-699 (869-013-00122-2) 14.00 

700-799 .._ (869-013-00123-1) 17.00 

SOO-tnd (869-013-00124-9) 18.00 

33  Parts: 

1-124 (869-013-00125-7) 15.00 

125-199 (869-013-00126-5) 18.00 

200-€nd (869-013-00127-3) 20.00 

34  Parts: 

1-299 ™. (869-013-00128-1) 24.00 

300-399 (869-013-00129-0) 14.00 

400-End (869-013-00130-3) 26.00 

35 (869-013-00131-1) 10.00 

36  Parts: 

1-199 - (869-013-00132-0) 13.00 

200-End (869-013-00133-8) 26.00 

37 

38  Parts: 

0-17 (869-013-00135-4) 24.00 

18-lnd (869-013-00136-2) 22.00 


«J«ly  1,  1984 
■July  1,  1984 
'July  1.  1984 
July  1,  1991 
Juty  1,  1991 
July  1,  1991 
July  1,  1991 
Juty  1,  1991 
July  1,  1991 

July  1,  1991 
Juty  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
Juty  1,  1991 

July  1.  1991 

July  1,  1991 
July  1,  1991 

July  1.  1991 

July  1,  1991 
Juty  1,  1991 

39 (869-013-00137-1) 14.00         Juty  1,  1991 

40  Parts: 

1-51 (869-013-00138-9) 27.00  July  1,  1991 

52 - (869-013-00139-7) 28.00  July  1,  1991 

53-60 (869-013-00140-1) 31.00  July  1,  1991 

61-80 (869-013-00141-9) 14.00  July  1,  1991 

81-85 (869-013-00142-7) 11.00  July  1,  1991 

86-99 (869-013-00143-5) 29.00  July  1,  1991 

100-149 (869-013-00144-3) 30.00  July  1,  1991 

150-189 (869-013-00145-1) 20.00  July  1,  1991 

190-259 (869-013-00146-O) 13.00  July  1,  1991 

*260-299 (869-013-00147-8) 31.00  July  1,  1991 

300-399 (869-013-00148-6) 13.00  July  1,  1991 

400-424 ....(869-013-00149-4) 23.00  July  1,  1991 

425-699 (869-013-00150-8) 23.00  'July  1,1989 

700-789 (869-013-00151-6) 20.00  July  1,  1991 

790-End (869-013-00152-4) 22.00  Juty  1,  1991 


.  (869-013-00134-6) 15.00 


Tltta 

41Cti^*r*: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  to  Appawfa,  2.(2  Raiarvad) 13.00 

3-6 .'. 14.00 

7 6.00 

g '"....™"!!~!!""'"""" 4.S0 

9!"!!!!"!!II""!"!""ZZ!.I!1..„ 13.00 

10-17 — — ».so 

18,  Vd.  I,  Pan  1-5 13.00 

18,  Vol.  I,  Part$  6-19 13.00 

18,  Vol.  H,  Porti  20-52 13.00 

19-100 — 13.00 

1-100 (869-013-001 53-2) 8.50 

101 (869-013-00154-1) 22.00 

102-200 (869-013-00155-9) 1 1.00 

201-lnd (869-013-00156-7) 10.00 

42  Parts: 

1-60 -...  (869-013-00157-5) 17.00 

61-399 (869-013-00158-3) 5.50 

400-429 (869-011-00159-9) 21  00 

430-End (869-01 1-O016O-2) 25.00 

43  Parts: 

*l-999 (869-013-00161-3) 20.00 

1000-3999 (869-013-00162-1) 26.00 

*400O-M « (869-013-00163-0) 12.00 


1-199 (869-013-00165-6) 18.00 

*200-499 (869-013-00166-4) 12.00 

500-1199 (869-011-00167-0) 26.00 

1200-W (869-011-00168-8) 18.00 

46  Parts: 

1-40 (869-011-00169-6) 14.00 

41-69 (869-01 1-00170-0) 14.00 

70-89 .....  (869-01 1-00171-8) 8.00 

*90-139 (869-013-00172-9) 12.00 

•140-155 (869-013-00173-7) 13.00 

156-165 ~ (869-01 1-00174-2) 14.00 

166-199 (869-01 1-00175-1) 14.00 

200-499 (869-013-00176-1) 20.00 

500-6id (869-011-00177-7) 11.00 

•0-19 (869-013-00178-8) 19.00 

20-39 (869-01 1-00179-3) 18.00 

40-69 (869-01 1-00180-7) 9.50 

70-79 (869-011-00181-5) 18.00 

80-tnd (869-011-00182-3) 20.00 

48Chaptsrs: 

1  (P«n  1-51) (869-01 1-O0183-1) 30.00 

1  (Pom  52-99) (869-01 1-0Q184-0) 19.00 

2  (P»tt  201-251) (869-01 1-O0185-8) 19.00 

2  (Pom  252-299) (869-011-00186-6) 15.00 

3-6 (869-01 1-00187-4) 19.00 

7-14 (869-01 1-00188-2) 26.00 

15-fad (869-011-00189-1) 29  00 

49  Parts: 

l_99 (869-01 1-00190-4) 14.00 

10(^177 (869-01 1-00191-2) 27.00 

178-199 (869-011-00192-1) 22.00 

200-399 (869-01 1-00193-9) 21.00 

400-999 (869-011-00194-7) 26.00 

1000-1199 (869-013-00195-8) 17.00 

1200-Eiid (869-011-00196-3) 19.00 

50  Parts: 

1-199 (869-01 1-00197-1) 20.00 

200-599 (869-011-00198-0) 16.00 

600-M — (869-011-00199-8) 15.00 


Cfft  Immx  and  nvMinyi 


.  (869-013-00053-6) 30.00 


July  1.1984 
Juty  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
Juty  1.  1984 
Juty  1,  1984 
July  1.  1964 
Juty  1.  1984 
Juty  1,  1964 
Juty  1,  1964 
Juty  1,  1990 
July  1,  1991 
Juty  1,  1991 
Juty  1.  1991 


Od.  1,  1991 
Oct.  1,  1991 
Od.  1.  1990 
Od.  1,  1990 

Od.  1,  1991 
Od.  1.  1991 
Od.  1,  1991 


.(869-011-00164-5) 23.00    Od.  1,  1990 
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